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Oleott (U. 8.) 

O’Malley & Hardcastle (Ir.) 

Ontario Me 
Ontario Appeals 

Ontario Election Cases 

Ontario Law 

Ontario Practice 

Ontario Weekly Notes 

Ontario Weekly Reporter 

Opinions of Attorneys-General (U. S.) 
Oregon 

Overton (Tenn.) 

Owen (Eng.) 
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Pacific Reporter 

Law Reports [1891] Probate (Eng.) 
Pennsylvania State 

Pennsylvania Supreme Court Cases (Sadler) 
Pennsylvania County Court 

Common Pleas (Pa.) 

Pennsylvania District 

Paige’s Chancery (N. Y.) 


Paine 

PaLJ 

PaLJR 

Palm. 

Park. 

Park. Cr. 
Park. Ins. 
Pars. Eq. Cas. 
Pa. Super. 
Paton App. Cas. 
PatrickEICas 
Patt. & H. 


Phila. 


Phillim. 


Pittsb. 
PittsbLegJ 


.PittsbLegJNS 
Per ecule, 


Plowd. 

Pollexf. 

Poph. 

Port. 

Porto Rico 
Porto Rico Fed. 
Pow. Surr. 

P. R. & D. El. Cas 
Prec. Ch. 

Pr. Edw. Isl. 
Price 

Price Pr. Cas. 
Pr. Rep. 

P. Wms. 


Q. B. 
on Q. B. 
Q.B 


Cea Jeeke 
Queensl. L. 
QueenslLJ 


Que. L. 
Que. Pr. 


Qe Be 
Que. Rev. Jud. 
Que. Super. 
Quincy 


Rand. 

Rawle 

R. & Can. Cas.. 
R. & Can. Tr. Cas. 
Redf. & B. 

Redf. R. Cas. 
Redf. Surr. 

Reeve Eng. L. 
Reports 

Reprint 

Rep. t. Finch 

Res. & Eq. Judgm. 
RevCrit 
RevdeJur 
RevdeLegis 
RevLeg 
RevLegNS 

Rev. Rep. 

Row 


Rich. C. P. 

Ridg. L. & S. 

Ridge. P: C. 

Ridg. t. Hardw. 
& M 


Robb. Pat. Cas. 
Robert. App. Cas. 
Rob. Eccl. 

Robin. App. Cas. 
Rolle 

Rolle Abr. 

Rom. Cas. 

Root 


Rose 
Ross Lead. Cas. 


Paine (U. S.) 

Pennsylvania Law Journal 

Clark’s Pennsylvania Law Journal Reports 
Palmer (Eng.) 

Parker (Eng.) 

Parker’s Criminal (N. Y.) 

Parker’s Insurance (Eng.) 

Parsons’ Equity Cases (Pa.) 

Pennsylvania Superior Court | 

Paton’s Appeal Cases (Sc.) 

Patrick’s Election Cases (Can.) 

Patton & Heath (Va.) 

Law Reports Probate Division (Eng.) 
Perry & Davison (Eng.) 

Peake’s Nisi Prius (Eng.) 

Pearson (Pa.) 

Peck (Tenn.) 

Pennypacker (Pa. ) 

Penrose & Watts (Pa.) 

Peters (U. 8.) 

Peters’ Admiralty (U. 8S.) 

Peters’ Circuit Court (U. 8S.) 

Phillips (Eng.) ‘ 
Philadelphia (Pa.) 

Philippine 

Phillimore Eeclesiastical (Eng.) 

Pickering (Mass.) 

Pigott & Rodwell (Eng.) 

Pigott’s Recoveries (Eng.) 

Pinney (Wis.) 

Pittsburgh (Pa.) 

Pittsburgh Legal Journal (Pa.) 

Pittsburgh Legal J geval New Series (Pa.) _ 

Perry & Knapp (Eng.) 

Plowden (Eng.) 

Pollexfen (Eng.) 

Popham (Eng.) 

Porter (Ala.) 

Porto Rico 

Porto Rico, Federal 

Powers’ Surrogate (N. Y.) 

Power, Rodwell & Dew’s Election Cases (Eng. 
Precedents in Chancery (Eng.) 
Prince Edward Island 

Price (Eng.) 

Price’s Practice Cases (Eng.) 
Practice Reports (Eng.) ; 
Peere-Williams (Eng.) a 
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eee s Bench (Adolphus & Ellis New Senea 


) 
Law Badorts [1891] Queen’s Bench (Eng.) 
Law Reports Queen’s Bench Division (Hng.) 
Queensland Justice of the Peace 
Queensland Law 
Queensland Law Journal. 
Quebec Law 
Quebec Practice 
Quebec Official Reports Queen’s Bench 
Quebec Revised Judicial 
Quebec Official Reports Superior Court 
Quincy (Mass.) 
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Randolph (Va.) 
Rawle (Pa.) 
Railway & Canal Cases (Eng.) 

Railway & Canal Traffic Cases (Eng.) 
Redfield & Bigelow’s Leading Cases (Eng.) 
Redfield’s Railway Cases ane) 

Redfield’s Surrogate (N. Y.) 

Reeve’s English Law 

Reports (Eng.) 

English Reprint 

Cases temp. Finch (Eng.) 

Reserved & Equity Judgments (N. S. Wales) 
Revue Critique (Can.) 

Revue de Jurisprudence (Can.) 

Revue de Legislation (Can.) 

Revue Legale (Can.) 

Revue Legale New Series (Can.) 

Revised Reports (Eng.) 

Rhode Island 

Richardson’s Practice Common Pleas (Eng.) 
Ridgeway, Lapp & Schoale (Ir.) 

Ridgeway’s Parliament Cases (Ir.) 
Ridgeway temp. Hardwicke (Eng.) 

Ryan & Moody (Rng.) 

R. M. Charlton (Ga.) 

Robinson (La.) 

Robinson (Va.) 

Robb’s Patent Cases (U. S.) 

Robertson’s Appeal Cases (Sc.) 

Robertson’s Ecclesiastical (Eng.) 
Robinson’s Appeal Cases (Sc.) 

Rolle (Eng.) 

Rolle’s Abridgment (Eng.) 

Romilly’s Notes of Cases (Eng.) 

Root (Conn.) 
Rose (Eng.) 
Ross’ Leading C 
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(1907] S. C. J.) 
Se. Jur. 

bp! Ga. 

Sc. L. Rep. 
Scott 

Scott N. R. 

Sc. Sess. Cas. 
SCt 

Sp Ban) 


SE 

Sel. Cas. Ch. 
Seld. 

Selw. 

Serg. & R. 
Sess. Cas. 
Shaw 

Shaw & D. 
Shaw Dec. 
Shaw & M. 


Sheld. 
Sheph. Sel. Cas. 
Sh 


Smith K. B. 
Smith Lead. Cas. 
Smith Reg. 
Sm. & M. Ch. 
Smythe 
Sneed 

Sol. J. - 
Spinks 
Spottisw. 
Spottisw. Eq. 
Sprague 


w. & P. 
Stockt, Vice-Adm. 
Story 


Str. 
Stuart Vice-Adm 
Stu. M. & P. 


Tex. A. Civ. Cas. 
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Russell & Ryan Crown C E 
Russell (Eng.) ie eo 


Russell’s & Chesley’s sp Cases (N. S.) 
8.) 


Russell’s Equity Cases (N 
Russell & Mylne (Eng.) 


s 


Southern Reporter 

Salkeld (Eng.) 

Sandford’s Chancery (N. Y.) 
Saskatchewan Law 

Saunders (Eng.) 

Saunders & Cole (Eng.) 

Sausse & Scully (Ir.) 

South Australia Law 

Savile (Eng.) 

Sawyer (U. 8.) 

Sayer (HNng.) 

South Carolina 

Court of Session Cases (Sc.) 
South Carolina Equity 
Schoales & Lefroy (Ir.) 

Court of Justiciary Cases (Sc.) 
Scottish Jurist 

South Carolina Law 

Scottish Law Reporter 

Scott (Eng.) 

Scott’s New Reports (Eng.) 
Scotch Court of Session Cases 
Supreme Court Reporter (U. 8.) 
South Dakota 

Southeastern Reporter 

Select Cases in Raat (Eng.) 
Selden’s Notes (N. Y.) 
Selwyn’s Nisi Prius (Eng.) 
Sergeant & Rawle (Pa.) 

Court of Session Cases (Eng.) 
Shaw (Sc.) 

Shaw & Dunlop (Sc.) ’ 

Shaw’s Digest of Decisions (Se.) 
Shaw & MacLean (Sc.) 
Sheldon (N. Y.) 

Shepherd’s Select Cases (Ala.) 
Shower (Eng.) 

Shower’s Parliament Cases (Eng.) 
Siderfin (Eng.) 

Silvernail’s opens (N. Y.) 
Silvernail’s Supreme (N. Y.) 
Simons (Eng.) 

Simons New Series (Eng.) 
Simons & Stuart (Eng.) 
Skinner (Eng.) 

Smale & Giffard (Eng.) 

Smith (Ind.) 

Smith (N. H.) 

Smith & Batty (Ir.) 

Smith’s King’s Bench (Eng.) 
Smith’s Leading Cases (EMng.) 
Smith’s Registration (Eng.) 
Smedes & Marshall Chancery (Miss.) 
Smythe (Ir.) 

Sneed (Tenn.) 

Solicitor’s Journal (Eng.) 
Spinks Admiralty (Eng.) 
Spottiswoode (Sc.) 
Eeotneypody: 8 s Aauity, (Se.) 
Sprague (U 

Stair (Sc.) 

Starkie Nisi Prius (Eng.) 
Stewart (Ala.) 

Stewart’s Reports (N. 8.) 
Stewart & Porter (Ala.) 
Stockton’s Vice-Admiralty (N. B.) 
Story (U. 8.) 

Strange (Eng.) t 

Stuart’s Vice-Admiralty (L. C.) 
Stuart, Milne & Peddie (Sc.) 
Style ng.) 

Sumn. (U.S 

Susquehanna Legal Chronicle (Pa.) 
Southwestern Reporter 
Swabey’s Admiralty (Eng.) 
Swabey & Tristram (Eng.) 
Swan (Tenn.) 

Swanston (Hng.) 


T 
Tamlyn wee) 
Taney (U. 5S.) 


Tappan (Oh.) 

Taunton (Eng.) 

Taylor (U. C.) 

ese Taine (Ky.) 
Tennessee 

Unreported Tennessee Cases 
Tennessee Chancery 
Tennessee Chancery Appeals 
Tennessee Civil Appeals 


Territories Law (Northwest Territories) 


Texas 
Texas Court of Appeals 
White & Wilson’s Civil Cases (Tex.) 
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Tex. Civ. A. 
Tex. Cr. 

Tex. Suppl. 

Tex. Unrep. Cas. 
Thach. Cr 
Thomps. & C. 
Thomps. Cas. 
Tinw. 

T. Jones 

40 15e, 


Transer. A. 

T. Raym. 
Treas. Dec. 

Tr. & H. Pr, 
Trin. T. 

Truem. Eq. Cas. 
Tuck. Sel. Cas. 
Tuck. Surr. 

T. U. P. Charlit. 
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gaccec 
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Va. 
Va. Cas. 


Van Ness Prize Cas. 


VietLT 
Vict. "St. Tr. 
Vin. Abr. 
Vt. 


W. BI. 

Web. Pat. Cas. 

Welsh 

Wend. 

West 

WestLJ 

WestLMonth 

WestLR 

WestLT 

West R 

West t. Hardw. 

WestWkly 

Whart. 

Wheat. 

Wheel. Cr. 

White & T. Lead. 
Cas. Eq. 

Whitm. Pat. Cas. 

Wight. 

Wilcox 

Willes 

Wilm. 


W, Jones 


Texas Civil Appeals 

Texas Criminal 

Texas Supplement 

Posey’s Unreported Cases (Tex.) 
Thacher’s Criminal Cases (Mass.) 
Thompson & Cook (N. Y.) 
Thompson’s Cases (Tenn. ) 
Tinwald (Sc.) 

Thomas Jones (Eng.) 

Times Law Reports (Eng.) 
Temple & Mew (Eng.) 

Tothill (Eng.) 

Term Reports (Durnford & East) (Eng.) 
Transcript Appea!s (N. Y.) 
Thomas Raymond (Eng.) 
Treasury Decisions (U. 8.) 
Troubat & Haly’s Practice (Pa.) 
Trinity Term (Eng.) 

Trueman’s Equity Cases (N. B.) 
Tucker’s Select Cases (Newioundiand) 
Tucker’s Surrogate (N. Y.) 

T. U. P. Charlton (Ga.) 

Turner & Russell (Eng.) 

Tyler (Vt.) 

Tyrwhitt (Eng.) 

Tyrwhitt & Granger (Eng.) 
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Upper Canada 

Upper Canada Common Pleas 

Upper Canada Queen’s Bench 

Upper ‘Canada Queen’s Bench Old Series 
United States 

Utah 


V 


Virginia 

Virginia Cases 

Van Ness Prize Cases (U. S.) 
Vaughan (Eng.) 

Vaux’s Tybaiiens (Pa.) 

Ventris (Eng.) 

Vernon’s Cases (Eng.) 

Vernon’s Chancery (Hng.) 
Vernon & Scriven (Ir.) 

Vesey Senior (Eng.) 

Vesey & Beames (Eng.) 

Vesey Junior (Eng.) 

Vesey Junior Supplement (Eng.) 
Vesey Senior Supplement (Eng.) 
Victorian 

Victorian Law 

Victorian Law Times 

Victorian State Trials 

Viner’s Abridgment (Eng.) 
Vermont 


WwW 


Walker (Pa.) 


Walker’s Chancery (Mich.) 
Wallace (U. S.) 

Wallis (Ir.) 

Wallace Junior (U. 8S.) 
Wallace Senior (U. S.) 

Ware (U. S.) 

Washington 

Washington (Va.) 

Washington Circuit Court (U. S.) 
Washington Territory 

Watts (Pa. ) 

Watts & Sergeant (Pa.) 
William Blackstone (Eng.) 
Webster’s Patent Cases (Eng.) 
Welsh Registry Cases (Ir.) 
Wendell (N. Y.) 

West (Eng. ) 

Western Law Journal (Oh.) 
Western Law Monthly (Oh.) 
Western Law Reporter (Can.) 
Western Law Times (Can.) 
Western Reporter 

West temp. Hardwicke (Eng.) 
Western Weekly (Can.) 
Wharton (Pa.) 

Wheaton (U. 8.) 

Wheeler’s Criminal (N. Y.) 


White & Tudor’s Leading Cases in Equity (Eng.) 
Whitman’s Patent Cases (U. 8.) 
Wightwicke (Eng.) 

Wilcox (Pa.) 

Willes (Eng.) 

Wilmot’s Notes (Eng.) 

Wilson (Ind.) 

Wilson’s Chancery (Eng.) 
Wilson’s Common Pleas (Eng.) 
Wilson’s Pavy au (Eng.) 
Wilson’s Privy Bs fe (Eng.) 
Wilson & Shaw ( 

Winch (Eng.) 

Wisconsin 

William Jones (Eng.) 


xvl 


W. Kel. 
WklyLGaz 
WklyNC 
Wkly. Rep. 
W.N. 


aff 

aff reh 
allowing app 
allowing reh 
Alta. 

ante 

app allowed 
app den 

app dism 
appr 


BIC; 


Can. 

cert 
certiorari den 
cit 

crit 


den app. x 
den certiorari 
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William Kelynge (Eng.) 

Weekly Law Gazette (Oh.) 

Weekly Notes of Cases (Pa.) 

Weekly Reporter (Eng.) . 
Weekly Notes (Eng.) 

Woiferstan & Bristow’s Election Cases (Eng.) 
Wolferstan & Dew’s Election Cases (Eng.) 
Wollastan (Eng.) 

Woodbury & Minot (U. 8.) 

Woods (U. S.) 

Woodward’s Decisions (Pa.) 

Woolworth (U. 8.) 

Wright (Oh.) 

William Robinson’s Admiralty (Eng.) 
West Virginia 

Willmore, Wollaston & Davison (Eng.) 
Willmore, Wollaston & Hodges (Eng.) 


YorkLegRec 
Young Adm. 
Younge 


OTHER ABBREVIATIONS 


affirmed in, or affirming 

affirmed on rehearing, or affirming on rehearing 
allowing appeal 

allowing rehearing 

Alberta 

before (in same volume) 

appeal allowed 

appeal denied 

appeal dismissed 

approved in, or approving 


British Columbia 


Canada : 
certified from, or certified to 
certiorari denied 

cited in, or citing 

criticized i in, or criticizing 


denying appeal | 
denying certiorari 


den motion for leave 


to app 


denying motion for leave to appeal 


den motion to dism 


app ‘ 
den new trial 
den rearg 
den reh 


den writ of error 


denying motion to dismiss appeal 
denying new trial 

denying reargument 

denying rehearing 

denying writ of error 


den writ of error to re- 


view proceedings 


disappr 
dism app 


dism writ of error 


dis. op. 
dist 


Eng. 
expl 


foll 
infra 


lim 


denying writ of error to review proceedings 
disapproved in, or disapproving 
dismissing appeal 

dismissing writ of error 

dissenting opinion 

distinguished i in, or distinguishing 


England 
explained in, or explaining 


followed in, or following 
below (in same article or treatise) 


limiting 


Man. 
mod 


Wyoming 

Wythe’s Chancery (Va.) 

Wyatt & Webb (Vict.) 

Wyatt, Webb & A’Beckett (Vict.) 


Y 


Year Book (Eng.) 

Younge & Collyer’s Exchequer (Eng.) 
Younge & Collyer’s Chancery (Eng.) 

Yeates (Pa.) 

Yelverton (Eng.) 

Yerger (Tenn.) 

Younge & Jervis (Eng.) 

York Legal Record (Pa.) 

Young’s Admiralty Decisions (N. 8.} 

Younge Exchequer (Eng.) 


Manitoba Nekt 
modified in, or modifying 


motion for leave to app 


den 


motion for leave to appeal denied 


motion to dism app 


den 


N.B. 
Newfoundl. 
new trial den 
aes Zeal. 


N.S. Wales 


op withdrawn reh 
overr 


Q ueensl. 
quot 


rearg den 
reh allowed 
reh den 
retransf 
rev 

rev reh 


Sask. 
S. Austr. 
supra 


Terr. 
transf 


vacated and 
ordered 
Vict. 


rearg 


withdrawing op reh 
writ of error den 
writ of error dism 
writ of error to review 
proceedings den 


motion to dismiss appeal denied - 


New Brunswick ° 
Newfoundland 

new trial denied 

New Zealand 

Nova Scotia 

New South Wales 


gpinicn withdrawn on rehearing 
overruled in, or overruling 


after (in same volume) 
Quebec 

Queensland 

quoted in, or quoting 


reargument denied 

aehearing allowed 

rehearing denied 

retransferred to 

reversed in, or reversing 

reversed on rehearing, or reversing on rehearing 


Saskatchewan _— 
South Australia F 
above (in same article or treatise) 


Northwest Territories 
transferred from, ‘or transferred to 


vacated and reargument ordered 
Victoria 


withdrawing opinion on rehearing 
writ of error denied 
writ of error dismissed 


- writ of error to review proceedings denied 
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CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


The following table shows where every proposition in CYC (if still the law) is located in CORPUS 


JURIS. This table translates CYC citations into CORPUS JURIS citations. 


No matter where 


you get a CYC citation, whether in an opinion, a brief, an annotated statute, a textbook, or elsewhere, 
this table gives the corresponding CORPUS JURIS citation. 
means of this table, becomes a Key to CORPUS JURIS, equally as well as to CYC. This table makes 
Cyc Citations available in Corpus Juris. 


2Cye 38C.J. 
Page Note Sec 
304- 1 1 
304- 3 3 
305- 5 4 
305- 6 4 
306- 7 4 
306- 8 4 
306- 9 4 
306-10 4 
306-11 6 
306-12 6 
* 307-13 8 
307-14 8 
307-15 9 
307-16 9 
308-17 9 
308-18 9 
308-19 9 
308-20 17 
308-21 18 
308-22 12 
309-23 7 
309-24 7 
309-25 7 
309-26 % 
309-27 "i 
309-28 7 
309-29 Larc. 
309-30 19 
310-31 19 
310-32 20 
310-33 20 
310-35 38 
310-36 38 
310-37 38 
310-38 38 
310-39 38 
310-40 38 
310-41 38 
311-42 38 
311-43 39 
311-44 40 
311-45 51 
311-46 Al 
311-47 41 
311-48 42 
311-49 42 
311-50 42 
312-51 42 
312-52 42 
312-53 43 
312-54 43 
313-55 43 
313-56 43 
313-57 43 
313-58 43 
313-59 43 
313-60 43 
313-61 43 
313-62 43 
313-63 43, 
313-64 43 
313-65 47 
313-66 45 
314-67 45 
314-68 45 
314-69 45 
* 314-70 46 
314-71 46 
314-72 46 
314-73 48 
314-74 48 
314-75 49 
314-76 49 
314-77 49 
314-78 49 
314-79 49 
314-80 49 
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Page Note Sec 
314-81 50 
314-82 50 
314-83 50 
314-84 - 50 
314-85 50 
314-86 52 
315-87 53 
315-88 55 
315-89 55 
315-90 55 
315-91 56 
315-92 56 
315-93 56 
315-94 56 
315-95 57 
315-96 57 
316-97 57 
316-98 57 
316-99 58 
317-1 58 
317- 2 59 
317- 3 59 
317- 4 63 
317- 5 63 
317- 6 63 
317- 7 63 
318- 8 61 
318- 9 60 
318-10 66 
318-11 60 
318-12 62 
318-13 64 
319-14 64 
319-15 65 
319-16 65 
319-17 66 
319-18 Ch.M 
319-19“ 
319-20 “ 
319-21 “ 
320-22 67 
320-23 67 
320-24 67 
320-25 67 
320-26 67 
320-27 68 
320-28 68 
320-29 68 
320-30 68 
320-31 68 
321-32 68 
321-33 Liens 
321-34 69 
321-35 69 
321-36 70 
321-37 70 
321-38 70, 73 
322-39 71,72,74 
322-40 75 
322-41 75 
323-42 71 
323-43 71 
323-44 77 
323-45 77 
323-46 79 
323-47 80 
323-48 81 
323-49 82 
323-50 83 
324-51 83 
324-52 83 
324-54 85 
324-55 85 
324-56 89 
324-57 89 
325-58 88 
325-59 88 
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Page Note Sec 
325-60 88 
325-61 87 
325-62 88 
325-63 88 
325-64 90 
825-65 91 
325-66 91 
325-67 92 
326-68 93 
326-69 94 
326-70 94 
326-71 95 
326-72 96 
326-73 96 
326-74 96 
326-75 98 
326-76 98 
326-77 98 
327-78 99 
327-79 102 
327-80 102 
327-81 101 
327-82 105 
327-83 105 
327-84 106 
327-85 106 
327-86 107 
328-87 108 
328-88 109 
328-89 109 
328-90 110 
328-91 110 
328-92 111 
828-93 112 
328-94 114 
329-95 103 
329-96 104 
* 329-97 117 
329-98 118 
329-99 119 
329- 1 119 
329- 2 122 
330- 3 120 
330- 4 121 
330- 5 123 
330- 6 124 
330- 7 99 
330- 8 99 
330-10 142 
330-11 141 
330-12 141 
330-13 141 
331-14 141 
331-15 127 
331-16 131 
331-17 132 
331-18 134 
331-19 133 
332-20 133 
332-21 133 
332-22 135 
332-23 135 
332-24 138 
332-25 143 
332-26 143 
332-27 653 
332-28 155 
332-29 155 
332-30 155 
332-31 155 
332-32 155 
332-33 155 
332-34 155 
333-35 155 
333-36 155 
333-37 156 
333-38 156 
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2Cye 38C.J. | 2 Cye xo 
Page Note Sec | Page Note Sec 
333-39 156 341-19 200 
333-40 157 341-20 201 
333-41 157 341-21 201 
333-42 157 341-22 201 
333-43 157 342-23 202 
333-44 150 342-24 202 
334-45 160 342-25 204 
334-46 161 342-26 205 
334-47 Com- 342-27 204 
merce 342-28 204 
334-48“ 342-29 204 
334-49 145 342-30 204 
334-50 145 343-31 210 
334-51 155 343-32 211 
334-52 145 343-33 211 
334-53 155, 343-34 210 
158, 159 343-35 207 
335-54 160 343-36 210 
335-55 160 343-37 210 
335-56 160 343-38 212 
335-57 161 344-39 214 
335-58 170 344-40 213 
335-59 165 344-41 212 
335-60 171 344-42 212 
335-61 171 344-43 214 
336-62 171 344-44 214 
336-63 166 344-45 214 
336-64 166 344-46 214 
336-65 ie 344-47 215 
336-66 167 345-48 219 
336-67 172,177 345-49 217 
336-68 175 345-50 217 
336-69 172 345-51 220 
336-70 172 345-52 Cr. L. 
336-71 ° 172 345-53 222 
336-72 172 345-54 222 
336-73 174 345-55 222 
336-74 176 346-56 222 
337-75 178 346-57 223 
337-76 178 346-58 224 
337-77 178 346-59 224 
337-78 178 346-60 224 
337-79 178 346-61 225 
337-80 178 347-62 225 
337-81 178 347-63 225 
337-82 163 347-64 225 
337-83 163 347-65 226 
337-84 163 347-66 227 
337-85 179 347-67 227 
337-86 179 347-68 228 
338-87 179 348-69 229 
338-88 179 348-70 230 
338-89 178 348-71 232 
338-90 179 348-72 232 
338-91 179 348-73 233 
338-93 192 348-74 233 
338-94 199 348-75 231 
338-95 187 348-76 234 
338-96 184 349-77 216 
338-97 184 349-78 216 
338-98 186 349-79 216 
339-99 193 349-80 216 
339- 1 193 349-81 216 
339- 2 190 349-82 216 
339- 3 Ind. & 349-83 216 
"Inf. 349-84 216 
339- 7 493 349-85 216 
339- 8 152 349-86 236 
339- 9 153 349-87 237 
340-10 154 350-88 237 
340-11 154 350-89 237 
340-13 148 350-90 238 
340-14 149 350-91 238 
340-15 149 350-92 238 
340-16 J.P. 350-93 238 
341-17 200 350-94 238 
341-18 200 350-95 235 
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350-96 235 
350-97 235 
350-98 235 
350-99 235 
350- 1 235 
350- 2 239 
850- 3 239 
851- 4 239 
351- 5 239 
351- 6 239 
351- 7 239 
351- 8 239 
3851- 9 239 
351-10 239 
351-11 240 
351-12 242 
351-13 242 
352-14 242 
352-15 Tax. 
352-16 244 
352-17 243 
352-18 243 
352-19 243 
352-20 245 
352-21 245 
352-22 245 
353-23 245 
353-24 246 
353-25 246 
353-26 247 
353-27 248 
353-28 248 
353-29 248 
353-30 248 
354-31 249 
354-32 249 
354-33 249 
354-34 250 
354-35 250 
354-36 250 
355-37 =. 251 
355-38 251 
355-39 251 
355-40 251 
355-41 251 
355-42 252 
355-43 253 
355-44 254 
355-45 254 
355-46 255 
355-47 255 
356-48 255 
356-49 255 
356-50 255 
356-51 256 
356-52 259 
356-53 259 
356-54 257 
356-55 257 
356-56 = 257 
356-57 257 
356-58 259 
356-59 259 
356-60 259 
356-61 259 
356-62 257 
356-63 Cr. L. 
357-64 259 
357-65 257 
357-66 257 
357-67 257 
357-68 258 
357-69 258 
357-70 258 
357-71 258 
357-72 260 
357-73 261 
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357-74 261 
357-75 261 
357-76 262 
358-77 263 
358-78 264 
358-79 265 
358-80 266 
358-81 266 
358-82 267 
358-83 267 
358-84 268 
359-85 268 
359-86 268 
359-87 271 
359-88 271 
359-89 271 
359-90 274 
360-91 273 
360-92 273 
360-93 273 
360-94 275 
360-95 275 
360-96 285 
360-97 280 
360-98 276 
360-99 276 
361- 1 276 
361- 2 276 
361- 3 279 
361- 4 277 
361- 5 277 
361- 6 277 
361- 7 278 
361- 8 288 
361-10 289 
362-11 J.P. 
362-12 280 
362-13 280 
362-14 280 
362-15 280 
362-16 280 
362-17 280 
362-18 280 
362-19 282 
362-20 282 
362-21 282 
362-22 284 
363-23 284 
363-24 285 
363-25 285 
363-26 292 
363-27 292 
363-28 292 
363-29 293 
363-30 293 
363-31 293 
363-32 293 
364-33 290 
364-34 291 
364-35 282 
364-36 295 
364-37 295 
364-38 296,297 
364-39 298 
365-40 308 
365-41 311 
365-42 311 
365-43 311 
365-44 313 
365-45 313 
365-46 313 
365-47 312 
365-48 299 
365-49 299 
366-50 301 
366-51 302 
366-52 303 
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366-53 304 
366-54 306 
366-55 =. 3307 
366-56 307 
366-57 =. 308 
366-58 310 
366-59 = =—310 
367-€0 479 
367-61 479 
367-62 479 
367-63 479 
367-64 480 
367-65 480 
367-66 480 
367-67 479 
367-68 482,481 

367-69 315 
368-70 315 
368-71 315 
368-72 = 315 
368-73 316 
368-74 315 
368-75 318 
368-76 322 
368-77 318 
369-78 318 
369-79 319 
369-80 319 
370-81 318 
370-82 340 
370-83 330 
370-84 330 
371-85 340 
371-86 334 
371-87 334 
372-88 340 
372-89 342 
372-90 342 
| 372-91 343 
372-92 343 
372-93 336 
372-94 336 
373-95 337 
373-96 337 
373-97 337 
373-98 337 
373-99 337 
373- 1 337 
373- 2 337 
373- 3. 338 
373-4 338 
373-5 3388 
373- 6 338 
373-7 336 
373- 8 338 
374-9 338 
374-10 339 
374-11 339 
374-12" 339 
374-13 339 
374-14 339 
374-15 339 
374-16 385 
374-17 339 
374-18 323 
374-19 328 
375-20 320 
875-21 320 
375-22 332 
375-23 332 
375-24 332 
375-25 332 
375-26 332 
375-27 330 
375-28 324 
375-29 324 
375-30 324 
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375-31 324 385-32 
376-32 324 385-33 
376-33 324 385-34 
376-34 324 385-35 
376-35 324 386-36 
376-36 318 386-37 
376-37 325 386-38 
376-38 325 386-39 
376-39 325 386-40 
376-40 R.R. 386-41 
376-41 e 386-42 
377-42 rf 386-43 
377-43 327 386-44 
377-44 379 386-45 
377-45 378 386-46 
377-46 327 386-47 
377-47 378 386-48 
377-48 379 386-49 
378-49 379 387-50 
378-50 379 387-51 
378-51 328 387-52 
378-52 328 387-53 
378-53 328 387-54 
378-54 328 387-55 
378-55 328 387-56 
378-56 344 387-57 
378-57 344 387-58 
379-58 344 387-59 
379-59 345 387-60 
379-60 345 387-61 
379-61 345 388-62 
379-62 345 388-63 
379-63 345 388-64 
379-64 345 388-65 
379-65 347 388-66 
379-66 347 388-67 
379-67 345 389-70 
379-68 345 389-71 
379-69 345 389-72 
379-70 345 389-73 
379-71 345 389-74 
379-72 345 389-75 
379-73 345 389-76 
380-74 354 389-77 
380-75 354 390-78 
380-76 335 390-79 
380-77 335 390-80 
380-78 353 390-81 
380-79 353 390-82 
380-80 348 390-83 
380-81 348 390-84 
380-82 348 390-85 
380-83 348 390-86 

80-84 349 391-87 

381-85 349 391-88 
381-86 351 391-89 
381-87 349 391-90 
382-88 349 391-91 
382-89 350 391-92 
382-90 350 391-93 
382-91 318 391-94 
382-92 330 391-95 
382-93 332 391-96 
382-94 332 391-97 
382-95 334 391-98 
382-96 334 391-99 
382-97 344 391- 1 
382-98 Negl. 391- 2 
382-99 351 392- 3 
382-1 Plead. 392- 4 
383- 2 352 392- 5 
383- 3 355 392- 6 
383- 4 355 392- 7 
383- 5 355 392- 8 
383- 6 358 392- 9 
383- 7 358 392-10 
383- 8 356 392-11 
383- 9 356 392-12 
384-10 356 393-13 
384-11 356 394-14 
384-12 361 394-15 
384-13 361 395-16 
384-14 361 395-17 
384-15 362 395-18 
384-16 359 395-19 
384-17 360 396-20 
384-18 356 396-21 
384-19 356 397-22 
384-20 357 397-23 
381-21 357 397-24 
384-22 355 397-25 
385-23 365 397-26 
385-24 363 397-27 
385-25 363 397-28 
385-26 367 397-29 
385-27 367 397-30 
385-28 367 398-31 
385-29 366 398-32 
385-30 367 398-33 
385-31 368 398-34 
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398-35 402 406- 428 413-38 470 424-39 528 
398-36 402 40087 , 426 413-39 470 424-40 538 
398-37 403 406-38 429 414-40 472 424-41 524 
399-38 404 406-39 429 414-41 472 424-42 524 
399-39 404 406-40 429 414-42 472 424-43 524 
399-40 404 406-41 429 414-43 472 424-44 524 
399-41 404 406-42 429 414-44 473 424-45 + 524 
399-42 404 406-43 430 414-45 475 424-46 517 
399-43 404 407-44 407 414-46 484 424-47 Damag. 
899-44 405 407-45 432 414-47 484 424-48 526 
899-45 405 407-47 433 415-48 484 424-49 526 
399-46 405 407-48 433 415-49 485 424-50 526 
399-47 406 407-49 433 416-50 485,488 424-51 527 
399-48 405 407-50 433 415-51 487 424-52 525 
400-49 405 407-51 433 415-52 487 424-53 525 
400-50 405 407-52 434 415-53 486 425-54 525 
400-51 405 407-53 434 415-54 486 425-55 525 
400-52 405 407-54 434 415-55 486 425-56 529 
400-53 405 407-55 435 415-56 489 425-57 530 
400-54 406 407-56 436 415-57 489 425-58 531 
400-55 406 407-57 436 416-58 485 425-59 531 
400-56 407 407-58 438 416-59 490 425-60 532 
400-57 408 408-59 439 416-60 490 425-61 532 
400-58 408 408-60 440 416-61 490 425-62 Ind. & 
401-59 408 408-61 443 416-62 491 Inf. 
401-60 408 408-62 442 416-63 498, ee 425-63 522 
401-61 408 408-63 444 416-64 491 425-64 522 
401-62 408 408-64 444 416-65 496 425-65 533 
401-63 408 408-65 444 417-66 498 425-66 533 
401-64 408 408-66 444 417-67 496 425-67 533 
401-65 408 408-67 444 417-68 496 426-68 533 
401-66 408 408-68 445 417-69 496 426-69 533 
401-67 408 408-69 445 417-70 491 426-70 533 
402-68 409 408-70 445 417-71 492 426-71 533 
402-69 409 408-71 Evid. 418-72 499 426-72 533 
402-70 409 408-72 447 418-73 499 426-73 534 
402-71 410 409-73 447 418-74 499 426-74 533 
402-72 410 409-74 447 418-75 499 426-75 534 
402-73 411 409-75 448 418-76 503 426-76 534 
402-74 411 409-76 449 418-77 503 426-77 535 
402-75 411 409-77 449 418-78 503 426-78 535 
402-76 411 409-78 449 418-79 495 426-79 535 
403-77 413 409-79 437 418-80 495 426-80 535 
403-78 413 409-80 450 418-81 495 426-81 538 
403-79 413 409-81 452 419-82 498 427-82 538 
403-80 413 409-82 452 419-83 498 ~ 427-83 539 
403-81 413 409-83 452 419-84 498 427-84 539 
403-82 416 409-84 454 419-85 498 427-85 540 
403-83 416 409-85 454 419-86 495 427-86 540 
403-84 412 410-86 452 419-87 492 427-87 536 
403-85 412 410-87 453 419-88 495 427-88 537 
403-86 412 410-88 455 420-89 495 427-89 541 
403-87 415 410-89 455 420-90 495 427-90 541 
403-88 415 410-90 458 420-91 498 427-91 541 
403-89 415 410-91 450 420-92 498 427-92 541 
403-90 414 410-92 450 420-93 499 427-93 541 
404-91 414 410-93 394 420-94 495 428-94 542 
404-92 414 410-94 474 420-95 495 428-95 542 
404-93 414 410-95 400 420-96 504 428-96 542 
404-94 414 410-96 394 420-97 505 428-97 542 
404-95 414 411-97 400 420-98 506 428-98 545 
404-96 414 411-98 460 420-99 507 428-99 545 
404-97 414 411-99 460 420- 1 508 428- 1 485 
404-98 414 411-1 460 421- 2 508 428- 2 545 
404-99 414 41l1- 2 460 421- 3 508 428- 3 545 
404- 1 418 411- 3 457 421- 4 509 429- 4 545 
404- 2 418 411-4 460 421- 5 510 429- 5 545 
404- 3 418 411-5 460 421- 6 510 429- 6 545 
404- 4 419 411- 6 460 421- 7 534 429- 7 545 
404- 5 419 411-7 460 421- 8 511 429- 8 541 
404- 6 421 411- 8 460 421- 9 511 429- 9 490 
404- 7 422 411- 9 460 421-10 512 429-10 492 
404- 8 422 411-10 461 422-11 512 429-11 546 
404- 9 422 411-11 461 422-12 512 429-12 547 
404-10 420 411-12 459 422-13 513 430-13 544 
405-11 421 411-13 463 422-14 515. 430-14 552 
405-12 420 412-14 463 422-15 491° 430-15 552 
405-13 420 412-15 464 422-16 498 430-16 553 
405-14 420 412-16 464 422-17 491 430-17 553 
405-15 420 412-17 464 422-18 514 430-18 553 
405-16 420 412-18 476 422-19 517 430+19 553 
405-17 421 412-19 476 422-20 518 431-20 554 
405-18 423 412-20 476 422-21 518 431-21 555 
405-19 423 412-21 476 | 422-22 518 431-22 555 
405-20 424 412-22 476 | 422-23 518 431-23 555 
405-21 424 412-23 467 423-24 518 431-24 555 
405-22 424 412-24 467 423-25 | 518 431-25 556 
405-23 424 412-25 466 423-26 518 431-26 556 
405-24 425 412-26 466 423-27 521 431-27 557 
405-25 425 412-27 465 423-28 521 431-28 557 
405-26 426 413-28 468 423-29 518 431-29 557 
405-27 426 413-29 468 423-30 518 431-30 558 
405-28 426 413-30 468 423-31 519 432-31 558 
406-29 426 413-31 469 423-32 519 432-32 559 
406-30 427 413-32 471 423-33 519 432-33 559 
406-31 427 413-33 471 423-34 519 432-34 559 
406-32 426 413-34 471 423-35 496 432-35 559 
406-33 428 413-35 471 423-36 495 432-36 559 
406-34 428 413-36 470 424-37 523 432-37 559 
406-35 428 413-37 470 424-38 520 432-38 560 
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432-39 560 
432-40 561 
433-41 561 
433-42 564 
433-43 565 
433-44 562 
433-45 562 
433-46 563 
433-47 546 
433-48 547 
433-49 547 
433-50 547 
433-51 548 
433-52 551 
433-53 549 
433-54 549 
433-55 549 
434-56 550 
434-57 550 
434-58 550 
434-59 Witn. 
434-60 ie 
434-61 571 
434-62 567 
434-63 567 
434-64 567 
434-65 567 
434-66 567 
434-67 567 
434-68 567 
434-69 567 
434-70 567 
434-71 568 
434-72 572 
435-73 573 
435-74 570 
435-75 571 
435-76 578 
435-77 574 
435-78 574 
435-79 565 
435-80 565 
435-81 565 
435-82 565 
435-83 565 
435-84 575 
435-85 575 
435-86 575 
436-87 575 
436-88 575 
436-89 575 
436-90 576 
436-91 576 
436-92 576 
436-93 576 
436-94 577 
436-95 578 
436-96 654 
436-97 654 
436-98 654 
436-99 654 
437- 1 654 
437- 2 654 
437-3 | 654 
437- 5 579 
437- 6 579 
437- 7 Mun. 
Corp. 
437-8 “ 
438-9“ 
438-10 Const. 
438-11 Mun. 
Corp. 
438-12 Const. 
L. 
438-138 “ “ 
438-14 “ “ 
439-15 Mun. 
Cor; 
430-16“ 
439-17 580 
439-18 580 
439-19 580 
439-20 Const. 
L. 
440-21 “ “* 
440-22 580 
440-23 581 
440-24 581 
440-25 580 
440-26 582 
440-27 586 
440-28 586 
440-29 595 
440-30 588 
440-31 590 
440-32 591 
440-33 593 
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441-34 596 
441-35 596 
441-36 596 
441-37 597 
441-38 603 
441-39 601 
441-40 601 
442-41 601 
_ 442-42 602 
442-43 603 
442-44 603 
442-45 604 
442-46 603 
442-47 603 
442-48 605, 
442-49 605 
442-50 605 
443-51 603 
443-52 607 
443-53 607 
443-54 610 
443-55 611 
443-56 611 
443-57 611 
443-58 633 
443-59 633 
443-60 612 
443-61 612 
443-62 612 
444-63 611 
444-64 611 
444-65 611 
444-66 610 
444-67 610 
444-68 $10 
444-69 613 
444-70 613 
444-71 614 
445-72 615 
445-73 616 
445-74 616 
445-75 617 
445-76 653 
445-77 628 
445-78 31 
445-79 31 
445-80 28 
445-81 34 
445-82 35 
446-83 35 
446-84 35 
446-85 37 
446-86 629 
446-87 629 
446-88 630 
446-89 630 
446-90 630 
446-91 631 
446-92 631 
446-93 632 
446-94 632 
446-95 632 
446-96 632 
447-97 632 
447-98 633 
447-99 633 
447- 1 633 
447- 2 634 
447- 3 635 
447-4 635 
447- 5 630 
447- 6 630 
448- 7 636 
448-8 636 
448-9 637 
448-10 687 
448-11 637 
448-12 638 
448-13 638 
448-14 638 
448-15 638 
448-16 638 
448-17 638 
448-18 638 
448-19 638 
449-20 639 
449-21 639 
449-22 640 
449-23 641 
449-24 641 
449-25 643 
449-26 642 
450-27 642 
450-28 642 
450-29 642 
450-30 641 
450-31 641 
450-32 645 
450-33 645 
450-34 645 
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450-35 646 
450-36 646 
450-37 648 
451-38 648 
451-39 648 
451-40 649 
451-41 651 
451-42 - 651 
459-1 1,2,3 
459- 2 ul 
459- 3 8 
459- 4 8 
460- 5 a 
460- 6 6 
507- 1 1 
507- 2 1 
507- 3 2 
507- 4 2 
507- 5 3 
508- 6 3 
508- 8 4 
508- 9 5 
508-10 5 
508-11 5 
509-13 6 
509-14 6 
509-15 7 
509-16 uf 
509-17 vf 
509-18 8 
509-19 8 
509-20 8 
509-21 8 
510-22 8 
510-23 8 
510-24 8 
510-25 9 
510-26 10 
510-27 11 
510-28 11 
511-29 12 
511-30 13 
511-31 13 
511-32 13 
511-33 13 
511-34 14 
512-35 15 
512-36 16 
512-37 16 
512-38 16 
512-39 17 
512-40 17 
512-41 18 
513-42 19 
513-43 19 
513-44 20 
513-45 20 
513-46 20 
513-47 20 
514-48 22 
514-49 23 
514-50 23 
14-51 24 
514-52 25 
515-53 25 
515-54 26 
515-55 28 
515-56 28 
516-57 28 
516-58 28 
516-59 28 
516-60 28 
516-61 28 
517-62 29 
517-63 29 
517-64 30 
517-65 30 
517-66 32 
517-67 32 
517-68 32 
517-69 32 
518-70 32 
518-71 33 
518-72 33 
518-73 34 
518-74 34 
518-75 35 
518-76 36 
518-77 36 
518-78 36 
518-79 36 
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451-43 650 452-52 660 453-60 66 454-68 669 454-76 672 
451-44 651 452-53 661 453-61 666 454-69 670 454-77 672 
451-45 651. 452-54 661 453-62 666 454-70 670 454-78 673 
451-46 651 452-55 661 453-63 667 454-71 671 455-79 674 
451-47 651 452-56 663 453-64 668 454-72 671 455-80 675 
451-48 652 452-57 664 453-65 668 454-73 671 455-81 676 
451-50 659 452-58 665 453-66 668 454-74 672 455-82 676 
451-51 660 453-59 666 454-67 669 454-75 672 455-83 676 

ANNUITIES 

460- 7 9 461-13 Usury 463-19 19 465-25 27 467-31 35 
460- 8 ll 461-14 cs 462-20 15 465-26 27 468-32 36 
460- 9 9 ~461-15 12 463-21 20 466-27 27 468-33 37 
461-10 10 462-16 13 464-22 25 466-28 29 468-34 37 
461-11 9 462-17 13 464-23 26 467-29 83 469-35 37 
461-12 8 463-18 15 465-24 26 467-30 33 469-36 38 

APPEAL AND ERROR 
519-80 SY 530-61 106 545-41 148 555-20 189 572-98 224 
519-81 37 530-62 106 545-42 148 556-21 189 572-99 224 
519-82 38 531-63 106 546-43 149 556-22 190 572-1 224 
519-83 39 531-64 107 546-44 149 556-23 190 572- 2 224 
519-84 40 531-65 107 546-45 149 556-24 190 572- 3 224 
519-85 40 531-66 108 546-46 150 557-25 191 572- 4 224 
520-86 40 531-67 108 546-47 151 557-26 192 572- 5 224 
520-87 41 531-68 108 546-48 152 557-27 194 572- 6 225 
520-88 42 532-69 109 546-49 152 557-28 194 573- 7 226 
520-89 50 532-70 109 546-50 152 557-29 194 573- 8 227 
520-90 51 532-71 109 546-51 153 557-30 195 573- 9 229 
520-91 51 532-72 110 547-52 153 557-31 195 573-10 230 
521-92 52 532-73 110 547-53 154 558-32 196 573-11 230 
521-93 52 532-74 110 547-54 155 558-33 196 574-12 232 
521-94 53 532-75 110 547-55 156 558-34 196 574-13 232 
521-95 53 533-77 112 547-56 156 558-35 197 574-14 233 
521-96 53 533-78 113 547-57 156- 559-36 197 574-15 233,234 
521-97 53 533-79 113 547-58 156 559-37 197 574-16 235 
521-98 43 533-80 114 547-59 157 559-38 197 575-17 236 
522-99 44 533-81 115 547-60 158 559-39 197 575-18 237 
§22- 1 44 533-82 116 547-61 158 559-40 198 575-19 237 
522- 2 44 534-83 116 547-62 158 560-41 199 575-20 237 
522- 3 44 534-84 lalyg 547-63 158 560-42 199 575-21 238 
522- 4 44 535-85 118 548-64 158 560-43 199 575-22 238 
522- 5 45 535-86 119 548-65 158 560-44 199 576-23 238 
522- 7 46 535-87 119 548-66 159 560-45 199 576-24 238 
523- 8 46 535-88 119 548-67 160 561-46 199 576-25 239 
523- 9 46 535-89 119 548-68 178 561-47 199 576-26 239 
523-10 46 535-90 119 548-69 161 561-48 199 576-27 240 
523-11 46 535-91 120 548-70 161 561-49 200 576-28 241 
523-12 47 535-92 121 549-71 162 561-50 200 577-29 242 
523-13 48 536-93 125 549-72 162 562-51 200 577-30 243 
523-14 55 536-94 125 549-73 162 562-52 200 577-31 244 
523-15 55 536-95 125 549-74 163 562-53 200 577-32 244 
523-16 56 536-96 125 549-75 163 563-54 201 577-33 244 
523-17 56 537-97 125 549-76 164 563-55 201 577-34 244 
523-18 56 537-98 126 549-77 164 563-56 201 578-35 245 
523-19 56 537-99 126 549-78 165 563-57 204 578-36 245 
523-21 57 537- 1 123 549-79 165 564-58 205 578-37 245 
524-22 57 538- 2 123 549-80 165 564-59 205 578-38 246 
524-23 57 538- 3 128 549-81 165 564-60 205 579-39 247 
524-24 59 538- 4 127 550-82 166 564-61 206 579-40 247 
524-25 60 538- 5. 127 550-83 166 564-62 208 579-41 247 
524-26 63, 62, 538- 6 129 550-84 166 564-63 208 580-42 247 
65 539- 7 129 550-85 167 565-64 202 580-43 247 
524-27 63 539- 8 129 550-86 167 565-65 202 580-44 248 
525-29 87, 86 540- 9 456 550-87 168 565-66 202 580-45 249 
525-30 88 540-10 456 550-88 168 565-67 207 580-46 249 
525-31 90 540-11 456 550-89 168 566-68 207 580-47 249 
525-32 92 540-12 130 550-90 176 566-69 203 581-48 249 
526-33 94 540-13 132 550-91 176 566-70 209 581-49 250 
526-34 95 540-14 132 550-92 170 566-71 209 581-50 250 
526-35 95 540-15 133 551-93 170 567-72 210 581-51 250 
526-36 95 541-16 133 551-94 170 567-73 210 582-52 251 
526-37 95 541-17 133 551-95 173 567-74 210 582-53 251 
§27-38 96 541-19 134 551-96 174 567-75 211 582-54 252 
527-39 96 542-20 134 551-97 171 568-76 211 582-55 252 
527-40 98 542-21 135 552-98 179 568-77 212 583-56 253 
527-41 98 542-22 137 552-99 180 568-78 212 583-57 254 
527-42 99 542-23 137 552-1 180 568-79 212 583-58 254 
527-43 99 542-24 137 552- 2 180 568-80 212 583-59 255 
528-44 99 543-25 137 552- 3 181 568-81 212 583-60 255 
528-45 99 543-26 138 552- 4 181 568-82 213 584-61 169 
528-46 99 543-27 139 553= 5 181 569-83 214 584-62 169 
528-47 100 543-28 140 553- 6 182 569-84 214 584-63 143 
528-48 100 543-29 140 553- 7 182 569-85 215 584-64 166 
529-49 100 543-30 143 553- 8 184 569-86 215 584-65 143 
529-50 100 544-31 143 553- 9 185 569-87 215 584-66 165 
529-51 100 544-32 143 553-10 186 570-88 216 585-67 137 
529-52 100 544-33 144 553-11 186 570-89 217 585-68 175 
529-53 102 544-34 145 554-12 186 570-91 218 585-69 175 
529-54 102 545-35 145 554-13 186 571-92 219 585-70 175 
530-55 102 545-36 145 554-14 187 571-93 219 585-71 175 
530-56 102 545-37 146 555-15 187 571-94 221 585-72 175 
530-57 103 545-38 147 555-17 188 572-95 222 585-73 177 
530-58 104 545-39 147 555-18 189 572-96 222 585-74 177 
530-59 105 545-40 148 555-19 189 572-97 223 585-75 177 


a= SF ie SSS 
2Cye 3.3. |2Cye 3C.I. 
Page Note Sec | Page Note Sec 
455-84 677 456-92 680 
455-85 678 456-93 680 
456-86 679 456-94 683 
456-87 679 456-95 683 
456-88 679 456-96 683 
456-89 681,682 456-97 683 
456-90 680 456-98 684 
456-91 680 


469-87 Ex. & 470-42 48 
Ad 


470-43 49 
469-38 Trusts 470-44 51 
469-39 40 471-45 52 
469-40 40 471-46 53 
469-41 42 


586-76 178 607-56 314 
607-57 315,320 
586-78 256 607-58 324 
587-79 256 607-59 316 
587-80 258 608-60 316 
587-81 259 608-61 378 
588-82 258 608-62 378 
588-83 258 609-63 378 
588-84 278 609-64 305 
588-85 278 609-65 305 
589-86 279 609-66 399 
589-87 283 609-67 387 
589-88 286 610-68 387 

610-69 388,389 
589-90 286 611-70 390 
589-91 286 611-71 391 
590-92 286 611-72 392 
590-93 284 611-73 392 
590-94 342 611-74 412 
590-95 287 612-75 414 
591-96 257 612-76 415 
591-97 386 612-77 413 
591-98 393 612-78 347 
591-99 393 613-79 347 
591- 1 394 613-80 348 
592- 2 291 613-81 348 
592- 3 294 613-82 348 
592-— 4 255 613-83 349 
592-5 300 613-84 382 
593- 6 300 614-85 396 
593- 7 301 | 614-86 396 
593- 8 298 614-87 396 
593- 9 298 614-88 440 
593-10 374 614-89 440 
594-11 374 615-90 440 
594-12 374 615-91 440 
594-13 375, 615-92 440 
594-14 397 616-95 440 
594-15 397 616-4 440 
594-16 397 616-95 440 
594-17 321 616-96 440 
595-18 321 - 616-97 441 
595-19 386 616-98 441 
595-20 33 616-99 442 
596-21 335 617- 1 446 
597-22 336 617— 2 446 
617- 3 447 
597-24 328 617- 4 447 
597-25 328 617- 5 448 
597-26 329 617- 6 448 
597-27 329 617- 7 449 
598-28 402 618- 8 449 
599-29 343 618- 9 449 
599-30 398 619-10 449 
599-32 337 619-11 450 
600-33 337 619-12 451 
600-34 352 619-13 451 
600-35 355 620-14 451 
601-36 855 620-15 452 
601-37 360 620-16 452 
601-38 360 620-18 546 
601-39 360 621-19 546 
601-41 363 621-20 547 
602-42 363 621-21 546 
602-43 368 621-22 454 
602-44 368 621-23 455 
603-45 308 622-24 456 
603-46 304 622-25 456 
603-47 405 622-26 456 
604-48 405 622-28 457 
604-49 344 623-29 457 
605-50 344 623-30 458 
605-51 3il 623-31 458 
605-52 312 623-32 458 
606-53 312 624-33 458 
606-54 312 624-34 460 
606-55 313 624-35 460 
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@Cye 3C3. |2Cye 38CJ. |2Cye 3C. a 2Cye 3C.J. 
Page Note See | Page Note Sec | Page Note Sec | Page Note Sec 
624-36 461 645-45 537 665-52 592 683-53 654 
625-37 462 645-46 537 665-53 03 683-54 654 
625-38 462 645-47 537 665-54 593 683-55 655 
625-39 462 645-48 538 665-55 593 684-56 655 
625-40 462 646-49 538 665-56 593 684-57 656 
625-41 462 646-50 539 665-57 593 684-58 658 
626-42 462 646-51 539 666-58 593 684-59 685 
626-43 462 646-52 539 666-59 593 685-60 664 
626-45 466 646-53 539 666-60 593 685-61 665 
627-46 467 646-54 539 666-61 593 685-62 665 
627-47 467 646-55 540 666-62 593 685-63 665 
628-48 480 647-56 541 666-63 593, 685-64 665 
629-49 481 647-57 549 666-64 593 685-65 665 
629-50 484 647-58 550 666-65 593 685-66 665 
629-51 474 648-59 550 666-66 593 685-67 666 
630-52 485 648-60 550 666-67 593 685-68 666 
630-53 485 648-61 550 666-68 605 685-69 667 
630-54 489 648-62 550 666-69 605 685-70 668 
630-55 489 649-63 550 667-70 598 686-71 669 
630-56 503 649-64 550 667-71 598 686-72 670 
630-57 503 649-65 546 667-72 599 686-73 671 
630-58 505 649-66 333 667-73 599 686-74 672 
631-59 506 650-67 546 668-74 599 686-75 672 
631-60 490 650-68 546 668-75 603 686-76 673 
631-61 490 650-69 548 668-76 603 686-77 674 
631-62 490 651-70 547 668-77 603 687-78 677 
631-63 489 651-72 552 668-78 603 687-79 679 
631-64 486 652-74 553 668-79 604 687-80 680 
631-65 486 652-75 554 669-80 604 688-81 682 
631-66 491 653-76 555 669-81 604 688-82 683 
632-67 494 653-77 556 669-82 613 » 688-83 690 
632-68 495 653-78 557 669-83 613 688-85 691 
633-69 496 653-79 557 669-84 613 689-86 691 
633-70 497 653-80 557 669-85 584 689-87 691 
633-71 466 653-81 557 670-86 584 689-89 701 
633-72 466 653-82 557 670-87 588 689-90 701 
633-73 493 654-83 557 670-88 612 689-91 701 
634-74 529 654-84 557 670-89 618 689-93, 705 
634-75 530 654-85 558 670-90 618 690-94 706 
634-76 531 654-86 559 671-91 618 690-95 710 
634-77 488 654-88 560 671-92 619 690-96 706 
634-78 532 654-89 560 671-93  * 620 690-97 706 
635-80 499 654-90 562 672-94 620 690-98 706 
635-81 499 655-91 563 672-95 620 690-99 706 
635-82 501 655-92 564 672-96 621 690- 1 Wao 
635-83 502 655-93 565 672-97 621 690- 2 706 
635-84 502 655-94 565 672-98 622 690- 3 706 
635-85 502 655-95 565 672-99 622 690- 4 706 
636-86 504 655-96 566 672- 1 622 690- 5 706 
636-87 500 655-97 566 672- 2 623 690- 6 706 
636-88 500 655-98 566 672- 3 623 691- 7 708 
636-89 500 655-99 566 673- 4 623 691- 8 708 
636-90 500 655-1 566 673- 5 623 691- 9 708 
636-91 514 655- 2 566 673- 6 623 691-10 708 
636-92 517 655- 3 567 673- 7 623 692-11 711 
636-93 517 655- 4 567 673- 8 623 692-12 711 
636-94 517 655- 5 567 673- 9 623 692-13 697 
637-95 520 655- 6 567 673-10 623 692-14 698 
637-96 521 656- 7 567 674-11 625 692-15 722 
637-97 521 656- 8 567 674-12 625 692-16 722 
637-98 519 656- 9 568 674-13 627 692-17 722 
638-99 516 656-10 570 675-14 623 693-18 722 
638- 2 523 656-11 570 675-15 629 693-19 722 
638- 3 523 656-12 570 675-16 630 693-20 722 
639- 4 523 656-14 542 675-17 631 693-21 722 
639- 5 498 657-15 543 675-18 632 693-22 722 
639- 6 508 657-16 544 675-19 632 693-23 722 
639- 7 508 657-17 571 676-20 632 693-25 728 
639- 8 508 658-18 572 676-21 633 694-26 730 
639- 9 511 658-20 573 676-22 633 695-27 730 
640-10 5i1 658-21 573 676-23 633 695-28 730 
640-12 507 658-22 573 677-24 633 695-29 730 
640-13 507 658-23 573 677-25 633 695-30 730 
640-14 507 658-24 574 677-26 633 696-31 730 
640-15 507 658-25 574 677-27 633 696-32 730 
640-16 507 659-26 574 677-28 634 696-33 730 
640-17 507 659-27 574 677-29 634 696-34 730 
641-18 507 659-28 574 677-30 635 696-35 730 
641-19 507 659-29 575 677-31 635 696-36 730 
641-21 522 659-30 576 677-32 636 696-37 730 
641-22 522 659-31 577 679-33 637 696-38 730 
641-23 522 660-32 578 679-34 646 697-39 730 
641-24 522 660-33 579 680-35 646 697-40 736 
641-25 §22 661-35 580 680-36 646 697-41 738 
641-26 522 661-36 580 680-37 646 697-42 739 
641-27 522 662-37 583 680-38 646 698-43 739 
641-28 522 662-38 580 680-39 646 698-44 740 
641-29 524 662-39 581 680-40 646 698-45 741 
642-30 524 662-40 581 680-41 646 698-46 TAL 
642-32 525 662-41 589 680-42 646 698-47 TAL 
642-33 525 662-42 589 680-43 649 698-48 745 
642-35 526 664-43 589 680-44 649 699-49 745 
643-37 533 664-44 608 681-45 650 700-50 745 
643-38 534 664-45 608 681-46 651 700-51 745 
643-39 534 664-46 608 681-47 651 700-52 751 
644-40 534 664-47 608 681-48 651 700-53 759 
644-41 534 664-48 590 682-49 651 701-54 753 
644-42 536 665-49 601 682-50 651 701-55 753 
645-43 537 665-50 601 682-51 652 701-56 753 
645-44 537 665-51 601 682-52 653 701-57 753 


2Cye 3C.J. 
Page Note See 
701-58 753 
701-59 753 
701-60 753 
701-61 753 
701-62 753 
701-63 753 
701-64 753 
701-65 753 
701-66 757 
701-67 760 
702-68 760 
702-69 760 
702-70 760 
702-71 760 
702-72 760 
702-73 765 
702-74 765 
702-75 765 
702-76 765 
702-77 765 
702-78 765 
702-79 765 
702-80 765 
703-81 765 
703-82 765 
703-83 765 
703-84 766 
703-85 766 
703-86 766 
703-87 766 
703-88 766 
703-89 766 
703-90 766 
703-91 766 
703-92 766 
703-93 767 
703-94 767 
703-95 767 
703-96 767 
703-97 767 
703-98 767 
703-99 767 
703- 1 767 
704- 2 769 
704- 3 769 
704— 4 769 
704- 5 769 
704- 6 769 
704- 7 769 
704- 8 773 
704- 9 773 
705-10 773 
705-11 774 
705-12 772 
706-13 772 
706-14 772 
706-15 772 
706-16 772 
706-17 772 
706-18 775 
706-19 775 
706-20 776 
707-21 7717 
707-23 768 
707-24 768 
707-2» 768 
707-26 768 
707-27 768 
707-28 768 
707-29 768 
707-30 768 
707-31 782 
707-32 782 
708-33 781 
708-34 781 
708-35 781 
708-36 781 
709-37 781 
709-38 781 
709-39 781 
709-40 783 
709-41 783 
709-42 783 
709-43 783 
709-44 783 
709-45 783 
709-46 783 
709-47 783 
709-48 783 
709-49 783 
709-50 783 
710-51 783 
710-52 725 
710-53 725 
710-54 725 
710-55 725 
710-56 725 
710-57 695 
710-58 695 
710-59 695 


Oe 
z2Cye 3C.J. 
Page Note Sec 
710-60 695 
710-61 695 
710-62 695 
710-63 695 
710-64 800 
711-65 800 
711-66 800 
711-67 800 
711-68 800 
711-69 792 
712-70 793 
712-71 793 
712-72 795 
713-73 795 
713-74 797 
714-75 798 
714-76 801 
714-77 801 
714-78 802 
715-79 802 
715-80 802 
715-81 802 
716-82 802 
716-83 802 
716-84 802 
716-85 802 
716-86 802 
716-87 802 
716-88 802 
716-89 802 
717-90 804 
717-91 805 
717-92 805 
717-93 805 
718-94 805 
718-95 805 
718-96 805 
718-97 805 
718-98 805 
718-99 806 
719- 1 806 
719- 2 806 
719- 3 806 
719- 4 806 
719- 5 806 
719-6 806 
719- 7 806 
719- 8 807 
719- 9 807 
720-10 808 
720-11 808 
720-12 808 
720-13 809 
720-14 809 
720-15 810 
720-16 810 
720-17 810 
720-18 810 
721-19 810 
721-20 810 
721-21 810 
721-22 810 
721-23 810 
721-24 810 
721-25 811 
721-26 811 
721-27 812 
722-28 813 
722-29 813 
723-30 813 
723-31 813 
723-32 815 
723-33 815 
724-34 816 
724-35 818 
725-36 818 
725-37 819 
725-38 819 
725-39 819 
725-40 820 
725-41 820 
725-42 817 
726-43 817 
726-44 817 
726-45 817 
726-46 817 
726-47 817 
726-48 817 
726-49 821 
726-50 821 
726-51 822 
727-52 822 
727-53 823 
727-54 823 
727-55 823 
728-56 823 
728-57 823 
728-58 824 
728-59 824 
728-60 824 


moa 

2Cye 3C.J. 
Page Note Sec 
728-61 825 
729-62 825 
729-63 825 
729-64 825 
729-65 825 
730-66 826 
730-67 826 
730-68 826 
730-69 826 
730-70 826 
730-71 826 
730-72 829 
731-73 827 
731-74 827 
732-75 827 
732-76 830 
732-77 830 
732-78 830 
732-79 830 
732-80 830 
732-81 830 
732-82 832 
732-83 865 
733-84 865 
733-85 865 
733-86 840 
733-87 840 
733-88 840 
733-89 840 
733-90 840 
733-91 840 
733-92 840 
733-93 840 
733-94 841 
733-95 841 
733-96 841 
733-97 841 
733-98 833 
734-99 833 
734- 1 833 
734- 2 833 
734- 3 833 
734- 4 834 
735- 5 834 
735- 6 835 
736- 7 835 
736- 8 835 
736- 9 835 
736-10 836 
736-11 837 
736-12 837 
736-13 837 
736-14 837 
736-15 837) 
736-16 837 
736-17 837 
736-18 837 
737-19 837 
737-20 837 
737-21 837 
737-22 837 
737-23 838 
737-24 838 
737-25 838 
737-26 838 
737-27 838 
737-28 838 
737-29 838 
738-30 843 
739-31 843 
739-32 843 
739-33 843 
739-34 843 
739-85 843 
739-36 843 
739-37 845 
739-38 848 
740-39  849- 
911 

740-42 91314 
740-43 913% 
740-44 913144 
740-45 91314 
740-46 915 
741-47 915 
741-48 915 
741-49 915 
741-50 916 
741-51 916 
741-52 916 
742-53 916 
742-55 917 
743-56 917 
743-58 918 
743-59 918 
743-60 919 
744-61 920 
744-62 921 
744-63 921 
744-64 921 


pas, A 
2Cye 30C.J. 
Page Note Sec 
745-65 923 
745-66 924 
745-67 924 
745-68 924 
745-69 924 
745-70 924 
746-71 925 
746-72 925 
746-73 = 925 
746-74 - 926 
747-75 927 
748-76 927, 
748-77 927 
748-78 929 
748-79 930 
748-80 930 
749-81 931 
749-82 931 
750-83 932 
750-84 932 
750-85 932 
751-87 935 
751-88 935 
751-89 936 
751-90 936 
751-91 937 
752-92 937 
752-93 937 
752-94 938 
752-95 988 
753-96 938 
753-97 938 
753-98 938 
753-99 939 
753- 1 939 
753- 2 940 
754- 3 940 
754- 4 941 
754-— 5 942 
754- 6 943 
754- 7 944 
755- 8 944 
755- 9 944 
755-10 945 
755-11 945 
755-12 946 
755-13 947 
755-14 948 
755-15 948 
756-16 948 
756-17 948 
756-18 949 
756-19 949 
756-20 950 
756-21 950 
756-1. 951 
757- 2 952 
757- 3 953 
758- 4 954 
759- 5 . 955 
759- 6 956 
759- 7 957 
759- 8 958 
760-9 959 
760-10 960 
760-11 961 
761-12 962 
762-13 963 
762-14 964 
762-15 965 
763-16 966 
763-17 967 
764-18 968 
764-19 969 
764-20 970 
765-21 970 
765-22 970 
765-23 , 970 
765-24 970 
765-25 ~~ 970 
765-26 970 
766-27 970 
766-28 970 
766-29 970 
766-30 970 
766-31 970 
766-32 970 
766-33 970 
766-34 970 
766-35 970 
767-36 970 
767-37. 970 
768-38 971 
768-39 972 
768-40 972 
768-41 973 
769-42 974 
769-43 975 
769-44 975 
770-45 =: 976 


2 Cye 


oe 
Yor |% Cye ON 


Page Note Sec 


770-46 
770-47 
770-48 
770-49 
j 770-50 
771-51 
771-52 
771-53 
772-54 
772-55 
772-56 
772-57 
773-58 
773-59 
773-60 
774-61 
774-62 
774-63 
774-64 
774-65 
774-66 
774-67 
775-68 
776-69 
776-70 
776-71 
777-72 
777-73 
7717-74 
7717-75 
777-76 
777-77 
777-78 
778-79 
778-80 
778-81 
778-82 
779-83 
779-84 
779-85 
779-86 
780-87 
780-88 
780-89 
780-90 
781-91 
781-92 
781-93 
781-94 
781-95 
782-96 
782-97 
782-98 
783-99 
783- 1 
783- 2 
783- 3 
783- 4 
783- 5 
784— 6 
784— 7 
784— 8 
784— 9 
784-10 
784-11 
784-12 
785-13 
785-14 
785-15 
785-16 
786-17 
786-18 
787-19 
787-20 
788-21 
788-22 
788-23 
788-24 
789-26 
789-27 
790-28 
791-29 
791-30 
791-31 
791-32 
792-33 
792-34 
792-35 
792-36 
792-37 
792-38 
792-39 
792-40 
792-41 
793-42 
793-43 
793-44 
793-45 
794-46 
794-47 


976 
977 
977 
978 
978 
978 
979 
980 
981 
982 
983 
984 
985 
985 
986 
987 
987 
987 
988 
988 
988 
988 
989 
990 
991 
992 
992 
993 
993 
993 
993 
993 
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Page Note See | Page Note Sec | Page Note See 
794-48 1052 816-48 1112 841-48 1240 
794-49 1052 816-49 1131 842-49 1240 
794-50 1052 816-50 1131 842-50 1241 
794-51 1043 816-51 1133 842-51 1244 
795-52 1043 817-52 =1134 842-52 . 1245 
795-53 1043 817-538 1134 842-53 1245 
795-54 1043 817-54 = 1135 843-55 1246 
795-55 1043 818-55 1140 843-56 1246 
795-56 1043 818-56 1141 843-57 1247 
795-57 1043 820-57 = 1141 844-58 1251 
795-58 1044 820-58 1140, 844-59 =: 1253 
796-59 1047 1141 845-61 1254 
796-60 1047 820-59 1148 845-62 1254 
796-61 1054 820-60 1148 846-63 1254 
796-62 1054 821-61 1148 846-64 1255 
796-63 1054 821-62 1153 846-65 1256 
797-64 1054 821-63 1153 846-66 1257 
797-65 1055 822-64 1155 847-67 1258 
797-66 1060 822-65 1156 849-68 1265 
798-67 106i 822-66 1156 849-69 1264 
798-68 1062 822-67 1159 849-70 1264 
798-69 1062 822-68 1162 849-71 1269 
799-70 1062 823-69 1157 850-73 1275 
799-71 1062 823-70 1157 850-74 1275 
799-72 1063 824-71 1161 850-75 1276 
799-73 1063 824-72 1152 850-76 1277 
799-74 1064 824-73 1152 851-77 1278 
799-75 1064 824-74 1165 851-78 1281 
799-76 1065 825-75 1165 851-79 1282 
800-77 1077 825-76. 1166 852-80 1282 
800-78 1077 825-77 1166 852-81 1284 
800-79 1077 825-78 1166 853-82 1285 
801-80 1079 825-79 1166 853-83 1285 
801-81 1079 825-80 1166 853-84 1285 
801-82 1081 825-81 1166 853-85 1285 
802-83 1082 825-82 1166 853-86 1286 
802-84 1083 826-83 1169 854-87 1286 
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[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 15] 
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I. DEFINITIONS [§ 1] p 15 iy 
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IV. LICENSES [§§ 22-37] p 23 
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. General Statement [§ 24] p 23 
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7. Penalty for Keeping Unlicensed Dog [§§ 31-37] p 24 
. Persons Liable [§ 31] p 24 
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. Jurisdiction [§ 34] p 24 
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1. Definitions and Distinctions [§ 53] p 30 
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(1) Lo Compensation [§§ 55-56] p 30 
(a) In General [§ 55] p 30 
(b) Actions for Compensation [§ 56] p 31 
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ff. Assignability [§ 66] p 34 
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hh. Enforcement [§ 68] p 35 
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4, Liability of Agistor [§§ 70-82] p 36 
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(1) In General [§§ 70-75] p 36 
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aa. In General [§ 71] p 37 
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(c) For Conversion [§ 75] p 38 
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(2) Under Special Odnirac [§ 76] p 38 
(3) Actions [§$ 77-81] p 39 
(a) Pleading [§ 77] p 39 
(b) Variance [§ 78] p 39 
(c) Hvidence [§§ 79-80] p 39 
aa. Burden of Proof [§ 79] p 39 
" bb. Admissibility [§ 80] p 40 
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VI. BRANDS AND MARKS [§§ 85-124] p 41 


A. Definitions [§ 85] p 41 
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C. As Constructive Notice of Ownership [§ 97] p 44 i 
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EK. Offenses Connected with Brands and Marks [§§ 99-124] p 44 
1. In General [§ 99] p 44 
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a. Elements of Offense [§§ 100-102] p 45 
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(a) In General |§ 101] p 45 . 
(b) What Constitutes Alteration [§ 102] p 45 } 
b. Defenses [§§ 103-104] p 45 
(1) In General [§ 103] p 45 
(2) Former Conviction ue 104] p 45 
¢. Indictment {§§ 105-114] p 
(1) In General [§ 105 } p a 
(2) Particular Averments [§§ 106-114] p 45 
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106] p 46 
bb. Ownership [§ 107] p 46 
(b) As to Animal [§§ 108-110] p 46 
aa. Description {§ 108] p 46 
bb. Value [§ 109] p 46 
ee. Ownership [§ 110] p 46 
(c) As to Consent of Owner [§ 111] p 46 
(d) As to Intent [§ 112] p 46 
(e) As to Time [§ 113] p 46 
(f) Negativing Authority of Law [§ 114] p 46 
d. Variance [§ 115] p 46 
e. Evidence [§§ 116-122] p 46 
(1) Burden of Proof [§ 116] p 46 
(2) Admisstbility [§ 117] p 46 
(3) Weight and Sufficiency [§§ 118-122] p 47 
(a) In General [§ 118] p 47 
(b) As to Intent [§ 119] p 47 
(c) As to Want of Owner’s Consent [§ 120] p 47 
(d) As to Value [§ 121] p 47 
(e) As to Identity and Ownership [§ 122] p 47 


: f. Verdict [§ 123] p 47 
g. Punishment [§ 124] p 47 
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VIL. BREEDING OF ANIMALS [(§§ 125-143] p 
A. Statutory Regulations [§§ 125-126] p ee 
1. In General [§ 125] p 47 
2. Registration of Male Animal [§ 126] p 47 
B. Contract of Service [§§ 127-137] 33 48 
1. Terms of Service [§ 127] p 
2. Service Fee [§§ 128-136] p 48 
a. In General [§§ 128-131] p 48 
(1) Absolute Liability with Privilege of Reservice [§ 128] p 48 
(2) Liability Contingent on Success [§§ 129-130] p 48 
(a) In General [§ 129] p 48 
(b) Fee Payable When Mare “Foals or Is Traded” [§ 130] p 48 
(3) Effect of Male Animal Being Diseased [§ 131] p 48 
b. Lien for Fee [§§ 132-136] p 48 
(1) In General [§§ 132-134] p 48 
(a) At Common Law [§ 132] p 48 
(b) By Statute [§ 133] p 48 
(¢) By Contract [§ 134] p 49 
(2) Priorities [§ 135] p 49 
(3) Enforcement of Lien [§ 136] p 49 
3. Discharge of Contract [§ 137] p 49 
C. Liability for Negligence [§§ 138-140] p 49 
1. In General [§ 138] p 49 
2. Actions [§§ 139-140] p 49 
a. Pleading [§ 139] p 49 
b. Evidence [§ 140] p 49 
D. Offenses [§§ 141-143] p 49 
1. Standing Unlicensed Animal [§§ 141-142] p 49 
a. In General [§ 141] p 49 
b. Indictment [§ 142] p 50 
2. Giving False Pedigree [§ 143] p 50 
VIII. DISEASED ANIMALS [§§ 144-199] p 50 
A. Control and Regulation [§§ 144-154] p 50 
1. In General [§§ 144-147] p 50 
a. Power to Regulate and Control [§§ 144-145] p 50 
(1) Of United States [§ 144] p 50 
(2) Of States [§ 145]p 50 
b. Construction of Statutes [§ 146]p 50 
e. Delegation of Powers to Officers or Commissions [§ 147] p 51 
2. Quarantine [§§ 148-149] p 51 
a. In General [§ 148] p 51 
b. Holding Animals in Custodia Legis [§ 149] p 53 
3. Restrictions upon Transportation [§ 150] p 53 
4. Destruction [§§ 151-154] p 54 
a. Power to Destroy [§ 151] p 54 
b. Conclusiveness of Determination [§ 152] p 
e. Liability for Wrongful Destruction [§ 153] p 5 
d. Damages [§ 154] p 54 
B. Liability for Commuiication of Disease [96 155-180] p 5 
1. Nature and Extent of Liability [§§ 155-163] p 
a. In General [§§ 155-161] p 55 
(1) Of Owner [§§ 155-159] p 55 
(a) In General [§§ 155-157] p 55 
aa. For Negligence Generally [§ 155] p 55 
bb. For Placing Animals on Another’s Premises [§ 156] p 56 
ce. For Selling Diseased Animals [§ 157] p 56 
(b) Who Liable as Owner [§ 158] p 56 
(ec) Joint and Several Liability [§ 159] p 56 
(2) Of Carrier [§§ 160-161] p 56 
(a) For Transporting Diseased Animals [§ 160] p 56 
(b) For Negligent Management during Transportation [§ 161] P 57 
b. Scienter [§§ 162-163] p 57 
(1) In General [§ 162] p 57 
(2) What Constitutes Scienter [§ 163] p 57 
2. Actions [§§ 164-179] p 57 
a. Form of Action [§§ 164-165] p 57 
(1) At Common Law [§ 164] p 57 
(2) Under Statutes [§ 165] p 57 
b. Defenses [§§ 166-169] p 58 
(1) Contributory Negligence [.§ 166] p 58 
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(2) Plaintif’s Unlawful Act [§ 167] p 58 ; 
(3) Disease Contracted from Plaintiff’s Animals [§ 168] p 58 
(4) Act of God [§ 169] p 58 
Jurisdiction and Venue [§ 170] p 58 
. Parties [§ 171] p 58 
. Pleading [§§ 172-176] p 58 
(1) Scienter [§ 172] p 58 
. (2) Animals Unlawfully at Large [§ 173] p 58 
(3) Conviction of Criminal Offense [§ 174] p 59 
(4) Negativing Plaintiff’s Negligence [§ 175] p 59 
(5) Conclusion against Form of Statute [§ 176] p 59 
f. Variance [§ 177] p 59 
g. Evidence [§ 178] p 59 
h. Trial [§ 179] p 59 
3. Damages [§ 180] p 60 
C. Offenses [§§ 181-199] p 60 
1. In General [§ 181] p 60 
2. Violation of Quarantine Regulations [§§ 182-186] p 60 
a. In General [§ 182] p 60 
b. Persons Liable [§ 183] p 61 
e. Indictment [§ 184] p 61 
d. Evidence [§ 185] p 61 
e. Questions for Jury [§ 186] p 62 
- Keeping Diseased Animals [§ 187] p 62 
. Bringing Diseased Animals into State [§§ 188-191] p 62 
a. In General [§ 188] p 62 
b. Venue [§ 189] p 62 
c. Indictment [§ 190] p 62 
d. Pleas [§ 191] p 62 
5. Bringing Glandered Horse into Public Place [§ 192] p 62 
6: Sale of Diseased Animal [§§ 193-194] p 62 
a. In General [§ 193] p 62 
b. Indictment [§ 194] p 63 
7. Sale of Carcass of Diseased Animal [§ 195] p 63 
8. Failure to Burn or Bury Carcass of Diseased Animal [§ 196] p 63 
9. Failure to Report Diseased Cattle [§ 197] p 63 
10. Failure to Have Diseased Animals Inspected [§ 198] p 63 
11. Failure to Cure after Inspection [§ 199] p 63 
IX. CRUELTY TO ANIMALS [{§§ 200-248] p 63 
A. The Offense [§§ 200-242] p 63 
1. Nature and Elements [§§ 200-215] p 63 
a. In General [§§ 200-201] p 63 
(1) At Common Law [§ 200] p 63 
(2) Under Statutes [§ 201]p 64 
b. What Animals Protected [§ 202] p 65 
e. What Constitutes Cruelty [§§ 203-213] p 65 
(1) In General [§ 203] p 65 
(2) Active Cruelty [§§ 204-211] p 65 
(a) In General [§ 204] p 65 
(b) Cruel or Needless Killing [§ 205] p 66 
(c) Cruel or Unnecessary Beating [§ 206] p 66 
(d) Overdriving or Overloading [§ 207] p 66 
(e) Working Animals Unfit for Labor [§ 208] p 66 
(f) Working in Unusual Manner [§ 209] p 67 
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(g) Killing or Wounding for Sport or Amusement [§ 210] p 67 
(h) Surgical Operations, Marking, and Branding [§ 211] p 67 


(3) Passive Cruelty [§§ 212-213] p 68 
(a) In General [§ 212] p 68 


(b) Omission to Kill Wounded or Diseased Animal [§ 213] p 68 


a Intent [§§ 214-215] p 68 
(1) In General [§ 214] p 68 
(2) Malice toward Owner [§ 215] p 69 
- 2. Defenses [§ 216] p 69 
3. Persons Liable [§§ 217-221] p 70 
a. In General [§ 217] p 70 
b. Custodian of Animal [§ 218] p 70 
. Agents and Servants [§ 219] p 71 
d. Aiders and Abettors [§ 220] p 71 
e. Passenger on Hired Vehicle [§ 221] p 71 
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4. Indictment, Information, or Complaini [§§ 222-234] p 71 
a. In General [§ 222] p 71 
b. Particular Averments [§§ 223-231] p 71 : 
(1) Charge and Custody of Animal [§ 223] p 71 
(2) Intent [§ 224] p 71 
(3) Cruelty [§§ 225-227] p 71 
(a) Mode or Means Employed [§$§ 225-226] p 71 
aa. In General [§ 225] p 71 
bb. Repugnancy [§ 226] p 72 
(b) Description of Injury [§ 227] p 72 
(4) Description of Animal [§§ 228-230] p 72 
(a) In General [§ 228] p 72 
(b) Ownership [§ 229] p 72 
(c) Value [§ 230] p 72 
(5) Time of Offense [§ 231] p 72 
ce. Surplusage [§ 232] p 72 
d. Duplicity [§ 233] p 72 
e. Indorsement of Prosecutor's Name [§ 234] p 73 
5. Variance [§ 235] p 73 
6. Evidence [{§§ 330-238) pi ae 
a. Presumptions and Burden of Proof [§ 236] p 73 
b. Admissibility [§ 237] p 73 
ec. Weight and Sufficiency [§ 238] p 73 
7. Trial [§§ 239-240] p 74 
a. Instructions [§ 239] p 74 
b. Questions for Jury [§ 240] p 74 
8. Punishment [§ pa He 74 
9. Appeal [§ 242] p 
B. Societies for Pesbenion a Cruelty [§§ 243-248] p 75 
1. Public Aid [§ 243] p 75 
2. Rights and ee [§§ 244-247] p 75 
a. To Keep Dogs without Payment of License Fee [§ 244] p 75 
b. To Kill Injured or Diseased Animals | §§ 245-246] p 75 
(1) In General [§ 245] p 75 
(2) Liability of Society or Agent for Unlawful Killing |§ 246] p 75 
ce. To Make Arrests [§ 247] p 76 
3. Injunctions to Restrain [§ 248] p 76 
X. DRIVING ANIMALS FROM RANGE OR PASTURE [§§ 249-267] p 76 
A. Civil Liability [§ 249] p 76 i 
B. Criminal Liability [§§ 250-267] p 77 fia 
. In General [§ 250] p 77 
. Elements of Offense [§ 251] p 77 
. Venue [§ 252] p 77 : 
. Indictment [§§ 253-256] p! ee 
a. In General [§ 253] p 
b. Charging Several ope by One Act [§ 254] p 77 
e. Particular Averments [§ 255] p 78 
d. Immaterial Averments [§ 256] p 78 
5. Trial [§§ 257-266] p 78 
a. Evidence [§§ 257-259] p 78 
(1) Presumptions and Burden of Proof [§ 257] p 78 
' (2) Admissibility [§ 258] p. 78 
(3) Weight and Sufficiency [§ 259] p 78 
b. Instructions [§§ 260-265] p 78 
(1) Intent and Willfulness [§ 260] p 78 
(2) Degrees of Offense [§ 261] p 78 
(3) Authority of Defendant [§ 262] p 79 
(4) Limiting Purpose of Evidence |§ 263] p 7 
(5) Nullifying Effect of Defense [§ 264] p 79 
(6) Harmless Error [§ 265] p 79 
ce. Questions for Jury [§ 266] p 79 
6. Verdict [§ 267] p 79 
XI. ESTRAYS [§§ 268-313] p 79 
A. Definitions [§ 268] p 79 
B. Impounding or Taking Up [§§ 269-298] p 80 
1. Right to Impound or Take Up [§§ 269-274] p 80 
a. At Common Law [§ 269] p 80 
b. Under Statutes [§§ 270-274] p 80 
(1) In General [§ 270] p 80 
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(2) Limitations upon Right [§§ 271-274] p 80 
(a) As to Persons [§.271] p 80 : 
(b) As to Condition of Animal [§ 272] p 80 
(¢) As to Time [§ 273] p 80 
(d) As to Place [§ 274] p 80 
2. Essentials of Valid Taking Up [§§ 275-279] p 81 
a. Notice [§§ 275-276] p 81 
_ (1) Necessity [§ 275] p 81 
(2) Sufficiency [§ 276] p 81 
b. Appraisement [§ 277] p 81 
ce. Bond [§ 278] p 81 
d. Affidavit [§ 279] p 81 
3. Rights of Taker-Up [§§ 280-283] p 81 
a. Compensation and Lien [§ 280] p 81 
b. Possession of Animal [§ 281] p 82 
ce. Use of Animal [§ 282] p 82 
d. Sale of Animal [§ 283] p 82 
4. Title and Interest of Taker-Up [§§ 284-288] p 82 
a. In General [§ 284] p 82 
b. Necessity for Strictly Pursuing Statute [§ 285] p 82 
c. Necessity for Animal to Be Estray [§ 286] p 82 
d. Necessity of Possession of Esiray [§ 287] p 83 
e. Manner of Keeping [§ 288] p 83 
5. Rights and Liabilities of Owner [§§ 289-294] p 83 
a. In General [§ 289] p 83 
; b. Proof of Ownership [§ 290] p 83 
c. Actions [§§ 291-294] p 84 
(1) In General [§ 291] p 84 
(2) Pleas [§ 292] p 84 
(3) Evidence [§ 293] p 84 
(4) Question for Jury [§ 294] p 84 
6. Penalties for Violation of Regulations [§§ 295-298] p 84 
a. In General [§ 295] p 84 
b. Actions for Penalty [§§ 296-298] p 85 
(1) Form of Action [§ 296] p 85 
(2) Who May Sue [§ 297] p 85 
(3) Pleading [§ 298] p 85 
C. Offenses [§§ 299-313] p-85 
1. Unlawfully Taking Up and Using Estray [§§ 299-310] p 85 
a. In General [§ 299] p 85 
b. Venue [§ 300] p 85 
ce. Limitations [§ 301] p 85 
d. Indictment [§§ 302-309] p 85 
(1) General Requisites [§ 302] p 85 
(2) Particular Averments [§§ 303-309] p 85 
(a) Description of Animal [§ 303] p 85 
(b) That Animal Was Estray [§ 304] p 85 
(c) Time [§ 305] p 86 
(d) Value of Animal [§ 306] p 86 
(e) Ownership [§ 307] p 86 
(f) Noncompliance with Law [§ 308] p 86 
(¢) Negativing Exceptions [§ 309] p 86 
e. Evidence and Burden of Proof [{§ 310] p 86 
2. Conversion of Estray [§ 311] p 86 
3. Unlawful Sale of Estray [§ 312] p 87 
4. Unlawfully Killing Estray [§ 313] p 87 
XII. INJURIES BY ANIMALS TO PERSONS OR ANIMALS [§§ 314-390] p 87 
A. In General [§ 314] p 87 
B. By Undomesticated Wild Animals [§§ 315-316] p 87 


1. In General [§ 315] p 87 
2. Necessity of Proving Scienter or Negligence [§ 316] p 88 
C. By Domesticated Wild Animals [§ 317] p 88 
D. By Domestic Animals [§§ 318-390] p 89 
1. Nature and Extent of Liability [§§ 318-345] p 89 
a. Domestic Animals Generally [§§ 318-329] p 89 
(1) Rule Stated [§ 318] p 89 
(2) Gist of Action [§ 319] p 89 
(3) Injury on Owner’s Premises [§ 320] p 92 
(4) Viciousness and Scienter [§§ 321-328] p 92 
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(a) Necessity of Proof [§§ 321-326] p 92 
aa. General Statement of Rule [§ 321] p 92 
bb. Animal Rightfully in Place Where Injury Occurs [ss 322-323] p 92 
(aa) Action Based on Viciousness [§ 322] p 9 
(bb) Action Based on Negligence [§ 323] p a 
cc. Animal Wrongfully in Place Where Injury Occurs [§§ 324-326] p 94 
(aa) In General [§ 324] p 94 
(bb) Actions Based on Trespass [§ 325] p 94 
(cc) Acts Which Could Not Have Been Anticipated {§ 326] p 95 
(b) What Constitutes Scienter [§§ 327-328] p 96 
aa. In General [§ 327] p 96 
bb. Knowledge of Servant or Agent [§ 328] p 96 
(5) Negligence.[§ 329] p 97 
b. Dogs [§§ 330-343] -p 97 
(1) Civil Liability [§§ 330-341] p 97 
(a) In General [§ 330] p 97 
(b) Injuries Caused by Frightening Horses [§ 331] p 99 
(c) Injuries on Owner's Premises [§ 332] p 99 
(d) Injuries by Mad Dog [§ 333] p 100 
(e) Injuries to Sheep and Other Domestic Animals [§§ 334-339] p 100 
aa. Liability of Owner or Keeper [§§ 334-335] p 100 
(aa) In General [§ 334] p 100 
(bb) Injuries by Several Dogs [§ 335] p 101 
bb. Liability of Municipal Corporation [§§ 336-339] p 102 
(aa) In General [§ 336] p 102 
(bb) Rights of Sheep Owner against Corporation [§§ 337-338] p 102 
aaa. In General [§ 337] p 102 
bbb. Procedure [§ 338] p 103 
(cc) Rigkts of Corporation against Dog Owner [§ 339] p 103 
(f) Viciousness and Scienter [§§ 340-341] p 104 
aa. Necessity of Proof [§ 340] p 104 
bb. What Constitutes iSerentae [§ 341] p 105° 
(2) Penal Liability [§ 342] p 105 
(3) Criminal Liability [§ 343] p 105 
2. Persons Liable [§§ 344-347] p 105 
a. Owner or Keeper [§ 344]. p 105 
b. Who Is Owner or Keeper [§ 345] p 106 
e. Joint Owner or Keeper [§ 346] p 107 
d. Husband and Wife [§ 347] p 107 
3. Actions [§§ 348-386] p 107 
a. Form of Action [§ 348] p 107 
b. Defenses [§§ 349-351] p 108. 
(1) Contributory Negligence [§§ 349-350] p 108 
(a) In General [§ 349] p 108 
(b) Injury to Child [§ 350] p 109 
(2) Unlawful Act on Part of Plaintiff [§ 351] p 109 
e. Jurisdiction and Venue [§ 352] p 110 
d. Parties [§§ 353-354] p 110 
(1) Plaintiffs [§ 353] :p 110 
(2) Defendants [§ 354] p 110 
e. Pleading [§§ 355-365] p 110 
(1) Declaration, Petition, or Complaint [§§ 355-363] p 110 
(a) In General [§ 355] p 110 
(b) Victousness and Scienter [§§ 356-357] p 111 
aa. Necessity of Averment [§ 356] p 111 
bb. Sufficiency of Averment [§ 357] p 111 
(ce) Negligence [§ 358] p 112 
(d) Place of Keeping Animal [§ 359] p 112 
(e) That Animal Not Confined [§ 360] p 112 
(f) Negativing Contributory Negligence [§ 361] p 112 
(g) Negativing Engagement in Unlawful Act [§ 362] p 112 
) Joinder of Counts and Causes of Action [§ 363] p 3 
(2) Plea or Answer [§ 364] p 113 
(3) Amendments [§ 365] p 13 
f. Issues, Proof, and Variance [§ 366] p 113 
g. Evidence [§§ 367-380] p 114 . 
(1) Burden of Proof [§ 367] p 114 
» (2) Admissibility [§§ 368-375] p 114 
(a) As to Character of Animal [§ 368] p 114 
(b) As to Ownership or Custody of Animal [§ 369] p 115 
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As to Identity of Animal [§ 370] p 115 
As to Scienter [§ 371] p 116 
As to Nature and Extent of Injury [§ 372] p 116 
As to Negligence [§ 373] p 117 
As to Contributory Negligence [§ 374] p 117 
As to Registration of Dog [§ 375] p 117 
(3) Weight and Sufficiency [§§ 376-380] p 117 
a) As to Cause of Injury [§ 376] p 117 
(b) As to Character of Animal [§ 377] p 117 
(c) As to Scienter [§§ 378-379] p 118 
. aa. In General [§ 378] p 118 
: bb. Previous Vicious Acts [§ 379] p 119 
: (d) As to Negligence [§ 380] p 120 
i h. Trial [§§ 381-386] p 121 
(1) Dismissal and Nonsuit [§ 381] p 121 
| (2) Questions for Jury [§ 382] p 11 
; (3) Instructions [§§ 383-386] p cpt 
: (a) In General [§ 383] p 121 
; (b) As to Ownership or dabei ols 384] p 122 
(c) As to Sctenter [§ 385] p 1 
(d) As to Contributory Nagiienee [§ 386] p 122 
4. Damages [§§ 387-390] p 122 
a. In General [§ 387] p 122 
b. Multiple Damages [§ 388] p 123 
ce. Exemplary or Punitive Damages [§ 389] p 124 
d. Apportionment of Damages [§ 390] p 124 
xm INJURIES BY ANIMALS TRESPASSING ON LAND [§§ 391-483] p 124 
é A. By Unreclaimed Wild Animals [§ 391] p 124 
B. By Reclaimed Wild Animals [§ 392] p hod 
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' C. By Domestic Animals Generally [§§ 393-482] p 125 
1. Duties and Liabilities of Owner [§§ 393-403] p 125 
f a. In General [§§ 393-399] p 125 


; (1) Common-Law Rule [§ 393] p 125 
; (2) Common-Law Rule Adopted {§§ 394-395] p 126 
(a) In General [§ 394] p 126 
(b) Constitutionality of Statutes [§ 395] p 127 
(3) Common-Law Rule Not Adopted [§§ 396-399] p 127 
(a) In General [§ 396] p 127 
(b) Constitutionality of Statutes [§ 397] p 129 
(c) Necessity of Lawful Fence [§ 398] p 129 
(d) Animals Required to Be Fenced against [§ 399] p 130 
b. With Respect to Adjoining Landowners [§§ 400-401] p 130 
(1) Before Establishment of Partition Fence [§ 400) p 130 
(2) After Establishment of Partition Fence [§ 401] p 131 
¢. Wilful Trespasses [§ 402] p 132 
d. Involuntary Trespasses [§ 403] p 133 
4. Rights and Remedies of Landowners ‘E89 404-482] p 134 
a. In General [§ 404] p 134 
b. To Drive Off [§§ 405-406] p 134 
(1) In General [§ 405] p 134 
(2) Limitation of Right to Drive Off [§ 406] p 135 
e. To Distrain, Impound, or Take Up [§§ 407-449] p 135 
1) At Common Law [§ 407] p 135 
(2) Under Statutes [§§ 408-409] p 135 
(a) In General [§ 408] p 135 
(b) Constitutionality of Statutes [§ 409] p 136 
Who May Distrain [§ 410] p 137 
What Animals May Be Distrained [§ 411] p 137 
Necessity of Taking Animals in Act [§ 412] p 137 
What Damage Justifies Distress [§ 413] p 138 
Place of Keeping [§ 414] p 138 
Care in Keeping [§ 415] p 138 
Proceedings to Distrain or Impound [§§ 416-431] p 138 
(a) In General [§ 416] p 138 
(b) Remedy Cumulative [§ 417] p 139 
(ec) Notice [§§ 418-425] p 139 
aa. To Owner [§§ 418-422] p 139 
(aa) Necessity [§ 418] p 139 
(bb) Time for Giving Notice [§ 419] p 139 
(ec) Character and Contents of Notice [§ 420] p 139 
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(dd) Waiver of Notice or Defects [§ 421] p 139 
(ee) Effect of Failure to Give Notice [§ 422] p 189 
bb. To Poundkeeper [§§ 423-424] p 140 - 
(aa) Necessity [§ 423] p 140 
(bb) Requisites [§ 424] p 140 
ee. Advertisement [§ 425] p 140 ~ 
(d) Appraisement of Damages [§§ 426-431] p 140 
aa. In General |§ 426] p 140 
bb. Application for Appraisement [§ 427] p 140 
ec. Notice of Appraisement [§ 425] p 140 
dd. Hearing and Determination [§ 429] p 141 — 
ee. Conclusiveness of Appraisement [§ 430] p 141 
ff. Effect of Fraudulent Appraisement [§ 431] Pp 144 
(10) Rights of Distrainer [§§ 482-435] p 141 
(a) To Lien [§§ 432-434] p 141 
aa. In General [§ 432] p 141 
bb. Enforcement [§ 433] p 141 
ce. Waiver and Extinguishment [§ 434] p 141 
(b) To Use Animal [§ 485] p 142 
(11) Rights and Remedies of Owner [§§ 436-449] p 142 
(a) Peaceable Recaption [§ 436] p 142 
(b) Lender of Damages [§ 437] p 142 
(ce) Action at Law [§§ 438-449] p 142 
aa. Form of Action [§ 438] p 142 
bb. Statutory Remedy Cumulative [§ 439] p 142 
ec. Time to Sue [§ 440] p 143 
dd. Conditions Precedent [§ 441]p 1438 
ee. Jurisdiction [§ 442] p 143 
ff. Parties [§ 443] p 143 
gg. Pleading [§§ 444-445] p 143 
(aa) Avowry [§ 444] p 143 
(bb) Plea or Replication [§ 445] p 143 
hh. Evidence [§§ 446-447] p 143 
(aa) Burden of Proof [§ 446] p 143 
(bb) Admissibility [§ 447] p 143 
il. Instructions [§ 448] p 143 
jj. Judgment [§ 449] p 144 
d. To Recover Damages [§§ 450-478] p 144 
(1) Right in General [§ 450] p 144 
(2) Persons Entitled to Sue [§ 451] p 144 
(3) Persons Liable [§§ 452-455] p 144 
(a) Owner or Custodian [§ 452] p 144 
(b) Persons Bound to Maintain Gates in Road [§ 453] p 144 
(c) Trespasses by Animals of Third Person {§ 454] p 145 
(d) Joint Liability [§ 455] p 145 
(4) Actions [§§ 456-471] p 145 
(a) Form of Action [§ 456] p 145 
(b) Conditions Precedent [§ 457] p 145 
(c) Jurisdiction [§ 458] p 145 
(d) Process [§ 459] p 145 
© (e) Pleading [§§ 460-461] p 145 
aa. Complaint or Declaration [§ 460] p 145 
bb. Plea, Answer, or Demurrer [§ 461] p 146 
(f) Issues; Proof, and Variance [§ 462] p 147 © 
(g) Evidence [§§ 463-468] p 147 
aa. Judicial Notice [§ 463] p 147 
bb. Burden of Proof {§ 464] p 147 
ec. Admissibility [§§ 465-467] p 147 
(aa) As to Title of Plaintiff [§ 465] p 147 
(bb) As to Character and Sufficiency of Fences [§ 466] p 147 
(ec) As to Character of Animals [§ 467] p 147 
dd. Sufficiency of Evidence [§ 468] p 147 ; 
(h) Trial [§§ 469-471] p 148 
aa. Dismissal of Action [§ 469} p 148 
bb. Questions for Jury [§ 470] p 148 
ce. Instructions [§ 471] p 148 
(5) Damages [§§ 472-477] p 148 : 
(a) In General [§ 472] p 148 
(b) Exemplary Damages [§ 473] p 149 
(c) Damages Which Might Have Been Prevented [§ 474] p 149 


For later cases. developmerts and changes in the law see cumulative Annotations, same title, page and note number. 
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(d) Apportionment of Damages [§ 475] p 149 
(e) Evidence of Damages [§§ 476-477] p 149 
e es General [§ 476] p 149 
. Exemplary Damages 477 
(6) Costs [§ 478] p 149 ¢ Ali ale 
e. Criminal Prosecution [§§ 479-482] p 149 
(1) Nature and Elements of Offense [§ 479] p 149 
(2) Indictment [§ 480} p 150 - 
(3) Variance [§ 481] p 150 
(4) Evidence [§ 482] p 150 
é D. By Dogs [§ 483] p 150 
XIV. INJURIES TO ANIMALS [§§ 484-578] p 151 
; A. Civil Liability [§§ 484-540] p 151 
1. Domestic Animals Generally [§§ 484-489] p 151 
} a. Trespassing Animals [§§ 484-488] p 151 
iy (1) In General [§ 484] p 151 
(2) In Defense of Property [§ 485] p 152 
(3) While in Custody of Taker-Up [§ 486] p 152 
(4) By Use of Dogs [§ 487] p 152 
(5) By Use of Poison [§ 488] p 152 
b. Vicious Animals [§ 489] p 152 
2. Dogs [§§ 490-503] -p 153 
a. Intentional Injury or Killing [§§ 490-502] p 153 
(1) In General [§ 490] p 153 
(2) Trespassing Dogs [§ 491] p 153 
(3) Vicious Dogs [§ 492] p 154 
(4) Mad Dogs [§ 493]p 154 
(5) Licensed or Taxed Dogs [§ 494]p 154 
(6) Unlicensed or Unco-lared Dogs [§ 495] p 154 
(7) In Defense of Property [§§ 496-498] p 155 
: : (a) At Common Law [§ 496] p 155 
; (b) Under Statutes [§ 497] p 156 
; (ec) Limitations of Right [§ 498] p 156 
(8) In Self-Defense [§ 499] p 158 
(9) Manner of Killing [§§ 500-502] p 158 
(a) In General [§ 500] p 158 
(b) Poison [§ 501] p 158 
(ec) Dog Spears and Traps [§ 502] p 158 
b. Inadvertent or Accidental Injury or Killing [§ 503] p 158 
- 3. Protected Wild Animals [§ 504] p 158 
4. Persons Liable [§§ 505-509] p 159 
a. Claimant of Land [§ 505] p 159 
b. Joint Owner of Land [§ 506] p 159 
ec. Occupant of Land [§ 507] p 159 
f d. Master for Act of Servant [§ 508] p 159 
e. Parent for Act of Child [§ 509] p 159 
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f 5. Actions [§§ 510-536] p 159 
; a. Right of Action [§§ 510-511] p 159 
(1) By Owner [§ 510] p 159 
(2) By Bailee or Person in Possession [§ 511] p 159 
b. Form of Action [§§ 512-513] p 159 
. (1) In General [§ 512] p 159 
: (2) Animals Taken Damage Feasant [§ 513] p 160 
e. Defenses [§§ 514-516] p 160 | 
(1) Permission of Owner to Kill [§ 514] p 160 
(2) Contributory Negligence [§ 515] p 160 
(3) Justification [§ 516] p 160 
d. Set-Off [§ 517] p 160 
e. Pleading [§§ 518-521] p 160 
(1) Declaration, Petition, or Complaint [§ 518] p 160 
(2) Plea or Answer [§§ 519-520] p 160 
(a) Justification [§ 519] p 160 
(b) Sctenter [§ 520] p 161 
(3) Amendments [§ 521] p 161 
f. Issues, Proof, and Variance [§ 522] p 161 
g. Evidence [§§ 523-532] p 161 
(1) Burden of Proof [§ 523] p 161 
(2) Admissibility [§§ 524-528] p 161 
(a) Character of Animal [§ 524] p 161 
(b) Value of Animal [§ 525] p 161 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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(c) Declarations and Admissions [§ 526] p 162 
(d) Zender of Compensation [§ 527] p 162 
(e) Acquittal of Criminal Charge [§ 528] p 162 
(3) Weight and Sufficiency [§§ 529-532] p 162 
(a) As to Ownership [§ 529] p 162 iP. 
(b) As to. Value [§ 530] p 162 
(c) As to Wrongful Act [§ 531] p 162 
(d) As to Justification [§ 532] p 162 
h. Trial [§§ 533-535] p 163 
(1) Instructions [§ 533] p 163 
(2) Questions for Jury [§ 534] p 163 
(3) Verdict [§ 535] p 163 
i. Costs [§ 536] p 163 
6. Special Proceedings [§ 537] p 163 
7. Damages [§§ 538-540] p 164 
a. In General [§ 538] p 164 
b. Exemplary Damages [§ 539] p 164 | 
ce. Multiple Damages [§ 540] p 164 
B. Criminal Prosecutions [§§ 541-578] p 164 
1. Nature and Elements of Offense [§§ 541-545] p 164 
a. At Common Law [§ 541] p 164 
b. Under Statutes [§§ 542-544] p 164 
(1) In General [§ 542] p 164 
(2) Acts Prohibited [§ 543] p 165 
(3) Animals Protected [§ 544] p 165 
e. Malice, Willfulness, and Intent [§ 545] p 166 
2. Defenses [§§ 546-551] p 167 
. Running at Large [§ 546] p 167 
. Trespass [§ 547] p 167 
. Defense of Self or Property [§ 548] p 167 
. License to Kill [§ 549] p 167 
. Tender of Compensation [§ 550] p 167 
. Delivery of Dead Animal to Owner [§ 551] p 168 
3. Jurisdiction [§ 552] p 168 
4. Indictment, Information, or Complaint [§§ 553-564] p 168 
a. Necessary Averments [§§ 553-561] p 168 
(1) In General, [§ 553] p 168 
(2) Time of! Injury [§ 554] p 168 
(3) Place of Injury [§ 555] p 168 
(4) Description of Animal [§§ 556-558] p 168 
(a) In General [§ 556] p 168 
(b) Value [§ 557] p 168 
(c) Ownership [§.558] p 169 
(5) Malice and Intent [§ 559] p 169 
(6) Means of Injury [§ 560] p 169 © 
(7) Amount of Damage or Injury [§ 561] p 169 
b. Conclusion [§ 562] p 169 
ce. Indorsement of Prosecutcr’s Name [§ 563] p 169, 
d. Joinder of Offenses [§ 564] p 169 ; 
5. Issues, Proof, and Variance [§ 565] p 170 
6. Evidence [§§ 566-574] p 170 
a. Presumptions and Burden of Proof [§§ Se eal p 170 
(1) In General [§ 566] p 170 
(2) As to Malice, Wilifulness, and oe [§ 567] p 170 
(3) As to Value [§ 568] p 171 
b. Admissibility [§§ 569-573] p 171 
(1) As to Malice and Intent [§ 569] p 171 
(2) As to Ownership [§ 570] p 171 
(3) As to Value and Damage [§ 571] p 171 
(4) As to Listing for Taxation [§.572] p 171 
(5) Evidence of Other Offenses tS 573] p, 171 
ec. Sufficiency [§ 574] p 171 
7. Trial [§§ 575-577] p 171 
a. Instructions [§ 575] p 171 
b. Questions for Jury [§ 576] p 172 
e. Verdict [§ 577] p:172 
8. Punishment [§ 578] p 172 
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XV. ANIMALS RUNNING AT LARGE [§§ 579-653] p 172 
A. Regulation under Police Power [§ 579] p 172 
B. Stock Laws [§§ 580-609] p 173 
1. Constitutionality and Operation [§ 580] p 173 
2. Adoption [§§ 581-609] p 173 
a. By Election [§§ 581-599] p 173 
(1) In General [§ 581] p 173 
(2) Petition [§§ 582-584] p 174 
(a) In General [§ 582] p 174 
(b) Qualification of Signers [§ 583] p 174 
(c) With Whom Filed [§ 584] p 174 
(3) Order for Election [§§ 585-586] p 174 
(a) In General [§ 585] p 174 
(b) Issue to Be Submitted [§ 586] p 174 
(4) Notice of Election [§ 587] p 175 
(5) Lhe Election [§§ 588-595] p 175 
(a) Lime [§ 588] p 175 
(b) Place [§ 589] p 175 
(c) Manner of Conducting [§ 590] p 175 
(d) Managers [§ 591] p 175 
(e) Who May Vote [§ 592] p 175 
(f) Vote Necessary to Adoption [§ 593] p 175 
(g) Declaration and Record of Result [§ 594] p 175 
) Expenses [§ 595] p 176 ° 
(6) Effect of Adoption [§ 596] p 176 
(7) Resubmission [§ 597] p 176 
(8) Review [§ 598] p 176 
(9) Contest [§ 599] p 176 
b. By Order [§§ 600-609] p 177 
(1) In General [§ 600] p 177 
(2) Petition [§ 601] p 177 ; 
(3) Hearing [§ 602] p 178 | 
(4) Order or Permit [§§ 603-605] p 178 | 
(a) In General [§ 603] p 178 
(b) By Whom Made [§ 604] p 178 ; ‘3 
(¢) When Order Takes Effect; Publication [§ 605] p 178 
(5) Review [§§ 606-607] p 179 
(a) By Board Itself [§ 606] p 179 
(b) By Courts [§ 607] p 179 
(6) Collateral Attack [§ 608] p 179 
(7) Annulment [§ 609] p 179 
C. What Constitutes Running at Large [§§ 610-612] p 179 
1. In General [§ 610] p 179 “eh 
2. As Affected by Language and Intent of Statute [§ 611] p 180 1A, 
3. Animals on Land of Owner or Another [§ 612] p 181 
D. Actions for Penalty [§§ 613-618] p 181 
1. In General [§ 613] p 181 
2. Persons Liable [§ 614] p 181 
3. Who May Sue [§ 615] p 181 
4. Defenses [§ 616] p 181 
5. Evidence [§§ 617-618] p 181 
a. Admissibility [§ 617] p 181 
b. Weight and Sufficiency [§ 618] p 181 
E. Criminal Prosecution [§§ 619-629] p 182 
1. In General [§§ 619-627] p 182 
. Necessity of Statutory Authorization [§ 619] p 182 
. Elements of Offense [§ 620] p 182 
. Persons Liable [§ 621] p 182 
. Jurisdiction [§ 622] p 182, 
. Indictment or Information [§ 623] p 182 
. Issues, Proof, and Variance [§ 624] p 182 
. Evidence [§§ 625-626] p 182 
(1) Admissibility [§ 625] ~p 182 
(2) Weight and Sufficiency [§ 626] p 182 
h. Instructions [§ 627] p 182 
2. For Driving Out of District to Impound [§ 628] p 182 
3. For Permitting Animals on City Sidewalks [§ 629] p 183 
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F. Impounding [§§ 630-652] p 183 i 
1. Right to Impound [§§ 630-631] p 183 
a. In General [§ 630] p 183 . 
b. On Sunday [§ 631] p 183 
2. Who May Impound [§ 632] p 183 
3. What Animals May Be Impounded [§§ 633-635] p 183 
a. In General [§ 633] p 183 
b. Animals Exempt from Execution [§ 634] p i164 
ce. Animals of Nonresidents [§ 635] p 184 
. Duties of Impounder [§§ 636-640] p 184 
a. In General [§ 636] p 184 
b. Notice [§§ 637-639] p 184 
(1) To Owner [§§ 637-638] p 184 
(a) Necessity of Notice [§ 637] p 184 
(b) Sufficiency of Notice [§ 6381 p 184 
(2) To Poundkeeper [§ 639] p 185 
ce. Appraisal [§ 640] p 185 
Sale of Impounded Animals [§§ 641-643] p 185 
a. In General [§ 641] p 185 
b. Notice [§ 642] p 185 
c. Rights of Purchaser [§ 643] p 186 
Rights and Remedies of Owner [§§ 644-652} p 183 
a. In General [§ 644] p 186 
b. Actions [§§ 645-652] p 186 
(1) In General [§ 645] p 186 
(2) Persons Liable [§ 646] p 186 
(3) Defenses [§ 647] p 187 
(4) Pleading [§§ 648-649] p 187 
(a) Avowry [§ 648] p 187 
(b) Plea [§ 649] p 187 
(5) Evidence [§§ 650-651] p 187 
(a) Burden of Proof [§ 650] p 187 
(b) Admissibility [§ 651] p 187 
(6) Damages [§ 652] p 187 
G. Castration [§ 653] p 187 


XVI. PURCHASING ANIMALS WITHOUT BILL OF SALE [§ 654] p 187 


XVIL SLAUGHTERING ANIMALS [§§ 655-662] p 188 
A. Regulation [§§ 655-658] p 188 
1. In General [§ 655] p 188 | y 
2. Licenses [§ 656] p 188 
3. Bonds [§ 657] p 188 
4, Inspection Fees [§ 658] p 188 
B. Offenses [§§ 659-662] p 188 
1. Slaughtering Unmarked Cattle [§ 659] p 188 
2. Failure to Report Anemals Slaughtered T6§§ 660-661] p 188 
a. In General [§ 660] p 188 
b. Indictment [§ 661] p 188 ’ 
3. Offering Beef for Sale without Exhibiting Hide [§ 662] p 188 


XVIII. POUNDS AND POUNDKEEPERS [§{§ 663-684] p 189 
A. Pounds [§§ 663-667] p 189 
1. Definition [§ 663] p 189 
2. Establishment [§ 664] p 189 
3. Liability of Local Authorities [§§ 665-667] p 189 
a. For Failure to Provide Pound [§ 665] p 189 
b. For Negligent Construction or Maintenance of Pound [§ 666] p 189 
c. For Conversion of Impounded Animals [§ 667] p 189 
B. Poundkeepers [§§ 668-675] p 189 
1. Appointment [§ 668] p 189 
2. Duties [§§ 669-671] p 190 
a. In General [§ 669] p 190 
b. To Place and Keep Animal in Public Pound [§ 670] p 190. 
e. To Care for Animals in Pound [§ 671] p 190 
, 3. Right to Fees and Charges [§§ 672-674] p 190 
a. In General [§ 672] p 190 
b. Loss or Waiver of Lien [§ 673] p 190 
c. Action to Enforce [§ 674]p 190 
4, Liabilities [§ 675] p 191 
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C. Rescue and Pound Breach [§§ 676-684] p 191 


1. Definitions [§§ 676-677] p 191 
a. Rescue [§ 676] p 191 
b. Pound Breach [§ 677] p 191 

2. Persons Liable [§ 678] p 191 

3. Civil Actions [§§ 679-682] p 191 
a. In General [§ 679] p 191 
b. Defenses [§ 680} p 192 
ec. Pleading [§ 681] p 192 
d. Issue and Proof [§ 682] 


p 192 


4. Criminal Prosecutions [§§ 683-684] p 192 


a. In General [§ 683] p 192 
b. Defenses [§ 684] p 192 


CROSS REFERENCES 


Animals: 
Bonses for destruction of see Bounties [5 Cyc 
Carcass as nuisance see Nuisances [29 Cyc 1169]. 
Causing wreck of train see Railroads [33 Cyc 741]. 
Danger of injury to, as element of compensation 
see Eminent Domain [15 Cyc 751]. 
Duties on imported see Customs Duties [12 Cyc 
1129 text and note 27]. 
Embezzlement of see Embezzlement [15 Cyc 492]. 
Exemption from attachment or execution see Exemp- 
tions [18 Cyc 1411, 1424]. 
Food for, implied warranty on sale of see Sales [35 
Cye 407] 
Frightening: 
As cause of personal injuries see Railroads [33 
Cye 1147 et seq]. 
As nuisance see Nuisances [29 Cyc 1174]. 
At railroad crossings see Railroads [33 Cyc 936 
et seq]. 
In SEE oe see Streets and Highways [37 Cyc 


In sirect see Municipal Corporations [28 Cyc 


pi core na ltpad track see Railroads [33 Cyc 
1 dd. 
Near street railroad tracks see Street Railroads 
[386 Cyc 1487 et seq]. 
Fright of, as proximate cause of injury see Neg- 
ligence [29 Cye 503]. 
Larceny of see Larceny [25 Cyc 17, 18].. 
Mortgage of see Chattel Mortgages [6 Cyc 1029]. 
Municipal regulations: 
As to dead animals see Municipal Corporations 
[28 Cye 720]. 
As to impounding see Municipal Corporations 


[28 Cye 761]. 


Animals:—Continued 
Municipal regulations:—Continued 
As to keeping and use of see Municipal Core 
porations [28 Cyc 739]. 
Purchase of, inducing by false pretenses see False 
Pretenses [19 Cyc 410, 411]. 
Replevin of, in general - see Replevin [24 Cyc 1357 
text and note 33]. . 
Sale of: 
Fraud in see Sales [35 Cyc uae 
Warranty in see Sales: [35 Cye 422]. 
Taxation of: 
Place of see Taxation [37 Cyc 9527. 
Bees as nuisance see Nuisances [29 Cyc 1166]. 
Peer eaecr trailing by see Criminal Law [12 Cyc 


Dogs: 
As subject of larceny see Larceny [25'-Cye= 18]. 
Barking as nuisance see Nuisances [29 Cyc 1166]. 
Carrying, in passenger cars see Carriers [6 Cyc 546 
note 64]. 
Fence laws see Fences [19 Cyc 466]. 
Fish see Fish [19 Cyc, 986]. , 
Game see Game [19 Cyc 986]. 
Livery-stable keepers see Livery-Stable Keepers [25 
Cyc 1606]. 
Live stock: 
Carriage of see Carriers [6 Cyc 387, 391, 4387 et seq]. 
TOBY FADES see Live Stock Insurance [25 Cyc 1516 
et seq 
ay as mischief see Malicious Mischief [25 Cyc 
1671] 
Stauep ior house as nuisance. see Nuisances [29 Cyc 
ial 


Stallions and jacks as nuisance.see Nuisances [29 Cyc 


Stockyard as nuisance see Nuisances [29 ‘Cye 1169]: 


I. DEFINITIONS 


[§ 1] The term ‘Canimal’’ is less extensive as 
used in law than in natural science. It does not in- 
elude mankind and originally was regarded as com- 
prehending only those creatures which, being do- 
mesticated and reclaimed from a wild ‘state, were 
considered as useful to man or objects of his in- 


1. See Abbott L. D. 
2. Com. v. Turner, 145 Mass. 296, 


defined the word in one act, 
be treated as meaning: the same thing 


terested care.t| With the adoption of the cruelty to 
animals acts, the term ‘‘animal’’ came to have a 
more comprehensive meaning and it is now gen- 
erally held to include all irrational beings,? all liv- 
ing creatures not human,*? endowed with the power 
of voluntary motion* or self-motion.> The term is 


it must |sarily the idea of locomotion, if in- 
corporated as an attribute of irra- 


301, 14 NE 130. 

[al Birds.—(1) The term “animal” 
is comprehensive enough to include 
birds, and will be so construed un- 
less it is provided otherwise by stat- 
ute (See Minn. Gen. St. [1894] § 
2187), (2) or there is some other rea- 
son for a contrary holding. Thus, 
because of a distinction between ani- 
mals and birds made in an earlier 
statute exempting all animals and 
birds from import duty, a later stat- 
ute imposing a duty on animals of 
all kinds was held not to inc'nde 
birds (Reiche v. Smythe, 13 Wall. 
(CU. S.)) 162,164, 20 L. fea! 566, where 
the court said that the act of 1866 
in its terms was comnrehensive 
enough to include birds, and all other 
living things endowed with sensa- 
tion and the power of voluntary mo- 
tion, and if there had not been pre- 
vious legislation on the subject it 
might be possible that congress did 
not intend to narrow the meaning 
of the word “animals,” but, inas- 
much as birds and fowls were _ not 
embraced in the term “animals” in 
the act of 1861, it was manifest that 
congress adopted the popular sig- 
nification of the word “animals,” 
which is applied only to quadrupeds, 
and piaced birds and fowls in a dif- 
‘ferent signification, and, having so 


in a subsequent act in pari materia 
therewith). 

{[b] Trained snakes; instruments 
of trade.—Under a federal statute 
exempting from import.duty “profes- 
sional books, implements, instru- 
ments, and tools of trade, occupation, 
or employment,” it was held that 
trained snakes brought into the 
country by the trainer and used in 
public performances were instru- 
ments of trade and not subject to 


duty as live animals. Marnon_ v. 
UW. S.. 66 Fed. 151 faff 71 Fed. 293, 
18 2CCA» 43]: 


3. Abbott L. 

fad, In statutes relating to or af- 
fecting animals, the words “animal” 
or “dumb animal” include every liv- 
ing creature. Conn. Gen. St. (1902) 
SHIZSIS-PiindeesAnnot, 25 t.08 (E899) 
§ 1298; Me. Rev. St. (1883) p 911 ¢ 
124 § 48; N. C. Code (1883) § 2490. 
And see infra § 202 : 

4 Bouvier L. D.: Rapalje & L. L. 
TD.: Holcomb v. Van Zylen, 174 Mich. 
274, 275, 140 NW 521, 44 LRANS 607 


[cit Cyey. 

5 Burrill L. D. [eit Calvinus 
Lex teOilgan pO, 16h. 98 I: See also 
2 Blackstone Comm. 390 [quot 
with appr State v. Sumner, 2 Ind. 
Swirl 


[al Self-motion, involving neces- 


tional beings would render the defi- 
nition too limited to include that 
anomalous animal the oyster which 
has the power of motion but not the 
power of locomotion and yet is in- 
cluded in the term “animal.” “Oys- 
ters, though usually included in that 
description [fere nature] ‘of ani- 
mals, do not come within the reason 
or operation of the rule [applicable 
to such animals}. The.owner has 
the same absolute property in them 
that he has in inanimate things or 
in domestic animals. Like domestic 
animals, they continue perpetually 
in his occupation, and will not stray 
from his house or person. Unlike 
animals fere nature, they do not 
require to be reclaimed and made 
tame by art, industry, or education; 
nor to be confined, in order to be 
within the immediate power of the 
owner. If at liberty, they have 
neither the inclination nor the power 
to escape..... They are obviously 
more nearly assimilated to... in- 
animate objects than to animals of 
either [tame .or wild] description.” 
State v. Taylor, 27\N. J. L. 117;..119, 
72 AmD 347. To same effect Brinck- 
erhoff v. Starkins, 11 Barb. (N. Y.) 
248; Fleet. v. Hegeman, 14 Wend. (N. 
Y.) 42. And see Fish and Game [19 
Cyc 987]. 
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properly applied, however, only 


‘so long as the 
creature is alive; after its death it ceases to be an 
animal and becomes an inanimate mass or careass.® 

Particular creatures included. The word has been 


ANIMALS 


turtles.?+ 


[$§ 1-4 


held to include bees,’ deer,’ foxes,® otter,1° dogs,'* 
horses,!? domestic fowls generally, 13 doves, 14 ehick- 
ens,1° turkeys,2° ducks,!? geese,'® rooks,'® fish, 20 and 


II. CLASSIFICATION OF ANIMALS 


[§ 2] The common law divides animals having 
the power of locomotion, exclusive of man, into 
namely, such as are domite# nature— 
tame animals; such as are fere nature—wild ani- 
mals; and such as, whether wild or tame, are of so 
base a nature as not to be the subject of larceny. 
The last class is composed out of the, two former.*? 


three classes, 


Domestic animals include those 


by nature, or from time immemorial have been ac- 
customed to the association of man, or by his in- 
dustry have been subjected to his will, and have 


III. PROPERTY IN ANIMALS *° 


[§ 3] A. In General—l. Domestic Animals—a. 
In animals domitze nature—tame ani- 
mals—a man may have as absolute a property as in 


Generally. 


any inanimate things.°? 
The death of the animal does 
property of the owner in it.?§ 


6. See Hunt v. State, 55 Ala. 138, 
140; Com. v. Beaman, 8 Gray (Mass.) 


497, 499. ‘ 

7. State v. Murphy, 8 _ Blackf. 
(Ind.) 498; Goff v. Kilts, 15 Wend. 
GNU YY.) 5505 = Rexroth! -v.. (Cop, 715 
RR, [. 35, 23° A 37, 2, AmSRe863; Har 
vey v. Com., 23 Gratt. (64 Va.) 941. 

8 Long Point Co. v. Anderson, 19 
487 [app allowed 18 Ont. A. 


296, 
Cai. 


315, 
563, 


Com. vy. Turner, 145 Mass. 
4 INE 1308 Pierson wv. Post, 3 
ON. YY.) 175,.2 AmD) 264. 

10. State v. House, ‘65 N. C. 
6 AmR 744. 

11. Wilcox v. State, 101 Ga. 
28. SE, 981, 39 BRA | 709. 

fa] Dogs not fere nature.—Mer- 
ritt .v. Matchett, 135 Mo. -A. 176, 115 


SW 1066. 
12; Newark. ete, sR. Co. Vv Hunt, 
50 


Nis di, hy, 3086. L2Zi A. 6ST: 

[a] As used in the Canada Animal 
Contagious Diseases Act of 1903 
(Dom. St. ¢ 11), the word “animal” 
includes a horse. Brooks v. Moore, 
Ee iC.4 98 

Huber v. Mohn, 37 N. J. Eq. 

14. Com. v. Chace, 9 Pick. (Mass.) 
15, 19 AmD 348. 

15. _Peo. v. Klock, 48 Hun 275, 16 
NYS 565; Budge v. Parsons, 3 B. & 
S882 113 MCLS*382, “122 Reprint 
145; Bates v. McCormick, 9 L. T. Rep. 
DSH Lda 

16. McPherson v. James, 69 Ill. A. 
337; Holcomb v. Van Zylen, 174 Mich. 


274, 140 NW 521, 44 LRANS 607. 
Reg. v. Brown, 24 Q. B. D. 


State v; Bruner; 111 Ind 98) 
12 NE 103. 

19. Hannam v. Mockett, 2 B. & C. 
934, 943, 9 ECL 401, 107 Reprint 629. 


20. Miss.—Ex p. Fritz, 86 Miss. 
210, 38 S 722, 109 AmSR 700 
bs Gala Matter of Fishway, 131 App. 


Div. 403, 115 NYS 745. 

Oh.—State v. Shaw, 67 Oh. St. 157, 
65 NE 875, 60 LRA 481. 

AGS .—State v. Hume, 52 Or. 1, 95 P 
8 


41 A 1030, 67 AmSR 695, 43 LRA 


See Fish and Game [19 Cyc 987]. 


21. See Abbott L. D. And see in- 
fra § 202: 

22. State v. Sumner, 2 Ind. 377; 2 
Blackstone Comm. 390 et seq; 4 
Blackstone. Comm. 236. And see 
rea v. Princess Theatre, 27 Ont. 
L. 466. 

23. 2 Blackstone Comm. 389; 4 


Bacon Abr. 431. And see Connor v. 
Princess Theatre, 27 Ont. L. 466. 


Wild animals 


which are tame 


[§ 4] b. 


Dogs. 
which one has in a dog is of a base and inferior 
kind and entitled to less regard and protection than 


no disposition to escape his dominion.** 


comprehend those wild by nature, 


which, because of habit, mode of life, or natural in- 
stinet, are incapable of being completely domesti- 
cated, and require the exercise of art, foree, or skill 
to keep them in subjection.** Wild animals are sub- 
divided into the unreclaimed and the reclaimed; the 
former being those having all of their natural free- 
dom, in no way submissive to the will or dominion 
of man; the latter, those which by art, industry, 
or skill man has subjected to his will.?> 


At common law the property 


property in other domestic animals,?® although it 


not destroy the 


24. 2 Blackstone Comm. 391, 4 
Bacon Abr. 431. 

[a] All deer are fere nature, (1) 
without regard to their breed (Brady 
v. Warren, [1900] 2 Ir. 632), (2) or 
the fact that they were raised in cap- 
tivity. (State v. Weber, 205 Mo. 36, 
102 SW 955, 120 AmSR 715, 10 LRA 
NS 1155, 12 AnnCas’ 382): i 


25. See infra §§ 5-18. 
. ae Property in estrays see infra 
§ 284. 


Property in fish and game see Fish; 
Game [19 Cyc 988]. 


, 27. Ind.—State v. Sumner, 2 Ind. 
eds 
Mass.— Blair v. Forehand, 100 


Mass. 136, 97 AmD 82, 1 AmR 94. 


IN oye 8 Barb. 
630. 

Vt.—Eddy v. Davis, 35 Vt. 247. 

Eng.—Case of Swans, 7 Coke i f55) 85 


18a; 77 Reprint 4353; 2 Blackstone 
Comm. 390. 
[a] Horses, cattle, and sheep are 


examples of this class of animals 


mentioned in the books. Blair v. 
Forehand, 100 Mass. 136, 97 AmD 
82, 1 AmR 94; McAlpine v. Grand 


Trunk RivCo.238 US CROs IBs) 4467 b 
Blackstone Comm. 390. 

[b] Cats kept as household pets 
are things of value. Ford v. Glen- 
non, 74 Conn. 6, 49 A 189. 


{e] Poultry, (1) including pea- 
cocks (Com. v. Beaman, 8 Gray 
CMASSS) 49K Pea: AE ene eave 12)) 


(2) and turkeys (State v. Turner, 66 
N. C. 618), are embraced in this class 
(2 Blackstone Comm. 390). (3) But 
see Rex v. Manu, 4 Hawaii 409, 410 
(where it was held that turkeys, 
whose remote ancestors had been im- 
ported, running wild on one’s land, 
but not in his custody, control, or 
possession, were not the subjects of 
larceny, although the court said: 
“We consider that these turkeys are 
not properly speaking animals fers 


nature, though partaking of their 
habits”). 
[d] This is for the reason (1) 


that they continue perpetually in the 
occupation of the owner and will not 
stray from his house or person un- 
less by accident or fraudulent en- 
ticement, in either of which cases 
the owner does not lose his property 
(2 Blackstone Comm. 390 [auot State 
v. Sumner, 2 Ind. 377, 378]); (2) for 
the law presumes that the animal 
has animum_ revertendi (Peo. vy. 
3 Park, Cr, GN. Yepnt29)). 
Manniiv. Di Cae 22th po eqD: 
Campbell v. D. C., 19 App. 
31. In Vantreese v. McGee, 
26 Ind. A. 525, .60) NE) 3183 hoyeit 
was said: “It cannot be reasonably 


has been held that an indictment will le for the 


maintained that the owner of such 
property, by the mere fact of its 
death, loses title to whatever of value 
remains in the body. The'change of 
form does not deprive owner of title 
to, or right of possession of, prop- 
erty. Whenever it can be identified, 
replevin may be sustained.” 

Dead animals as subject to mu- 
nicipal police power see Municipal 
Corporations [28 Cye 720]. 

29. U. S.—Sentell v. New Orleans, 
etc., R.-Co.,° 166 'U:' S. 698,17 SCt 693, 
41 L. ed. 1169. 

Conn.—Dickerman v. Consolidated 
RitCos* 797 Conn. 4279 6Si GATI289; 
AnnCas 417 and note; Wilton v. Wes- 
ton, 48 Conn. 325; Woolf. v. Chalker, 
81 Conn. 121, 81 AmD 175. 

Ga.—Jemison v. Southwestern R. 
Co., 75 Ga. 444, 58 AmR 476. 

Md.—Hagerstown v. Witmer, 86 
Md. 293, 37 A 965, 39 LRA 649, 

Mass.—Blair v. Forehand, 100 Mass. 
188, 97 AmD 82, 1 Amik 94. 

H.—State v. McDuffie, 34 N. H. 
523, '69 AmD 516. 

Tex.—State v. Marshall, 13 Tex. 55. 

IEing.—4 Blackstone Comm. 236. 

[a] Three reasons may be as- 
signed for this: (1) They do not serve 
for food and hence were held to 
have no intrinsic value. Woolf v. 
Chalker, 31 Conn. 121, 81 AmD 175; 
State v. McDuffie, 34 N. H. 523, 69 
AmD 516; 4 Blackstone Comm. 236. 
(2) Because the dog, in common with 
the class of wild animals to which 
he originally belonged, is subject to 
the most distressing and incurable 
disease known, which he is inclined 
to communicate, and frequently, if 
not destroyed, does communicate, by 
his bite, to animals and mankind. 
Woolf v. Chalker, supra. (3) Be- 
cause he is chiefly propagated for 
purposes which require that he should 
retain in some degree the natural 
ferocity’ and inclination to mischief 
which characterize him, and, thus 
kept, trained, and used, he is liable 
to become mischievous and to injure 
the property of others; noisy and a 
private nuisance; ferocious and ac- 
customed to bite persons, therefore 
dangerous to the community and a 
public nuisance. Woolf v. Chalker, 
supra; Hagerstown v. Witmer, 86 
Md. 293, 37 A 965, 39 LRA 649; Blair 
v. Forehand, 100 Mass. 136, 97 AmD 
82, 1 AmR 94. (4) ‘‘The very fact 
that they are without the protection 
of the criminal laws shows that prop- 
erty in dogs is of an imperfect or 
qualified nature, and that they stand, 
as it were, between animals. ferce 
nature in which, until killed or sub- 
dued, there is no property, and do- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 4] 


dogs as such, and 


nes 


ne 


malicious killing of a dog.*° 

mon law and in some states, a dog has been held 
or said not to be the subject of larceny, not to be 

‘‘property’’ within general provisions for taxa- 
tion,** and not to be inventoried and appraised as 
an asset of a decedent’s estate,** although there are 
But by the common law, 
as well as by the law of most, if not all, of the 


dicta to the contrary.** 


mestic animals, in which the right 
of property is perfect and complete. 
They are not considered as being 
upon the same plane with horses, 
cattle, sheep and other domesticated 
animals, but rather in the category 
of cats, monkeys, parrots, singing 
birds and similar animals kept for 
pleasure, curiosity or caprice. They 
have no intrinsic value, by which we 
understand a value common to all 
independent of 
the particular breed or individual. 
Unlike other domestic animals, they 
are useful neither as beasts of bur- 
den, for draught (except to a limited 
extent), nor for food. They are pe- 
culiar in the fact that they differ 
among themselves more widely than 
any other class of animals, and can 
hardly be said to have a characteris- 
tic common to the entire race. While 
the higher breeds rank among the 
noblest representatives of the ani- 
mal kingdom, and are justly esteemed 
for their intelligence, sagacity, fidel- 
ity, watchfulness, affection, and, 
above all, for their natural compan- 
ionship with man, others are afflicted 
with such serious infirmities of tem- 
per as to be little better than a pub- 
lic nuisance. All are more or less 
subject to attacks of hydrophobic 
madness.’ Sentell v. New Orleans, 
ener Si CO. 66. sy S710 98s, (LOM LT 
Sct’ 693, 41 L, ed. 1169. 

30. See infra § 545. 

81. See Larceny [25 Cyc 18 text 
and note 87]. 

[a] The common-law rule was 
changed by statute which became 
effective May 1, 1770 (10 Geo. III c 
18). Rex v. Helps, 3 M. & S. 331, 105 
Reprint 636. 

32. Jemison v. Southwestern R. 
Co., 75 Ga. 444, 58 AmR 476; State 
v. Harriman, 75 Me. 562, 46 AmR 
423; Hendrie v. Kalthoff, 48 Mich. 
306, 12)NW 191; Ex p. Cooper, 3 Tex. 
A. 489, 30 AmR 152. 

33. Jemison v. Southwestern R. 
Co., 75 Ga. 444, 58 AmR 476; State 
vy. Harriman, 75 Me. 562, 46 AmR 
423. In Ward v. State, 48 Ala. 161, 
AGA A Amr Sion Peck, C, Ji, holding 
that a dog was not the subject of 
larceny, said: “Besides, we think it 
persuasive to show that these ani- 
mals, in this State, are not regarded 
as property in the proper sense of 
that term, as they are neither ad- 
ministered as such, nor taxed as 
other property. It is the duty of 
an administrator to make an inven- 
tory of the personal property of the 
deceased, and this duty is discharged 
under the obligation of an _ oath. 
Yet, we know that dogs are not in- 
ventoried as a part of the estate of 
deceased persons.’ 

34. Haywood v. State, 41 Ark. 479; 
Mullaly v. Peo., 86 N. Y. 365. In 
Noyes Maxims 123, it is said: “Ifa 
man die seized of any Lands, and do 
not dispose of them by his Will, they 
descend to his Heir as aforesaid. 
And he shall have not onely the 
Glass and Wainscot, but any other 
of such like things affixed to the 
Freehold or Ground... and . the 
Hawks and the Hounds.” 

35. U. S.—Sentell v. New Orleans, 
etc., R. Co., 166 U.S. 698, 17.SCt 693, 
41 L. ed. 1169 (dictum). 

Ala.—White v. Brantley, 37 Ala. 
430; Parker v. Mise, 27 Ala. 480, 62 
AmD 1776. 

Ark.—Haywood v. State, 41 Ark. 
479 (dictum). 

Conn.—Wilton v. Weston, 48 Conn. 
325; Woolf v. Chalker, 31 Conn. 121, 
81 AmD 175. 


[3 C. J.-2] 


Accordingly, at com- 


ANIMALS 


Del.—Harrington vy. Hall, 22 Del. 
ig Oo, AveSiios 

D. C.—Washington v. Meigs, 8 D. 
C. 53}. 29 AmR’ 678. 

Fla.—Florida, etc., R. Co. v. Davis, 
45 Fla. 276, 34 Ss Bis. 


Ga 
28 SE 225; 62 AmSR 358" 40 LRA 503 
and note; Jemison v. Southwestern 
R. Co., 75 Ga. 444, 58 AmR 476; Man- 
ning v. Mitcherson, 69 Ga. 447, 47 
AmR 764. 

Ill.—Brent v. Kimball, 60 Ill. 211, 
14 AmR 35. 

Ind.—Kinsman y. State, 77 Ind. 132; 
Harness v. State, 27 Ind. 425; State 
v. Sumner, 2 Ind. 377; Vantreese v. 
McGee, 26 Ind. A. 525, 60 NE 318; 
btm v. State, 2 Ind. A. 586, 28 NE 

he 

Iowa.—Anson vy. Dwight, 18 Iowa 
241; Warren v. State, 1 Greene 106. 

Kan.—State v. Topeka, 36 Kan. 76, 
12 P3105) 59 AMR e529e Harrineten 
v. res 11 Kan. 480, 15 AmR 355. 

—Com. v. Hazelwood, 84 Ky. 
6st %5 SW 489, 8 KyL 586; Jarvis v. 
Porter, 15 Kyl 447. 

Me.—-Chapman v. Decrow, 93 Me. 

378, 45 A 295, 74 AmMSR 357. 


Mass.—Uhlein v. Cromack, 109 
Mass. 273; Blair v. Forehand, 100 
Mass. 136; 972 Amp" 82.1 “Amini ©94: 


Cummings v. Perham, 1 Mete. 555. 
Mich.—Ten Hopen v. Walker, 96 

Mich. 236, 55 NW 657; Heisrodt_ v. 

Hackett, 34 Mich. 283, 22 AmR 529. 
Miss.—Jones v. Illinois Cent. R. 


Mo.—Reed v. Goldneck, 112 Mo. A. 
yale 86 SW 1104; Fisher v. Badger, 
95m MO. Ac 289,69 SW. 267 State Vv. 
Mease, 69 Mo. "A. 581. 

Nebr.—Nehr v. State, 35 Nebr. 638, 
53 NW 589, 17 LRA 771. 

NG ee fate v. McDuffie, 34 N. H. 
523,. 09 AmD 516. 

ING wes Mullalyocve Peo.) 865 INE. 
365; Rowan v. Sussdorff, 147 App. 
Div. 673, 132 NYS 550; Fox v. Mo- 
hawk, etc, River Humane Soc., 20 
Misc. 461, 46 NYS 232 [rev on other 
grounds 35 App. Div. 26, 48 NYS 625 
(afis 165- Ni (517, "59 NB 3505) 050 
AmSR 767, 51 LRA 681)]; Peo. v. 
Tighe, 9 Mise. 607, 30 NYS "368; Peo. 
vy. McMaster, 10 AbbPrNS 132; Peo. 
v. Campbell, 4 Park. Cr. 386; Peo. v. 
Maloney, 1 Park. Cr. 593. 

N. C.—Moore v: Charlotte Electric 
R., etc., Co., 186 N. C. 554, 48 SE 822, 
67 LRA 470; State v. Latham, 35 N. 
Cra. Dodson v. Mock, 20 N. Cc. 146, 
32 AmD 677. 

Oh.—Archer v. Baertschi, 8 Oh. 
Cir. Ct. 12, 4 Oh? Cir. Dec. 416; Fagin 
v. Cincinnati Humane Soc., 5 OhS&CP 
596. 

Pa.—Finnerty v. Lamareaux, 10 
Kulp 576; Furness v. Union R. 'Co., 
4 Pa. Dist. 784, 8 Kulp 103. 

Ss. G—Salley v. Manchester, etc., 
BR. Co 5o4. S: %o. 481, 32) SH '526, 71 
AmSR 810. 

Tenn.—State v. Brown, 9 Baxt. 53, 
40 AmR 81; Wheatley v. Harris, 4 
Sneed 468, 70 AmD 258. 

Tex.—Heiligmann v. Rose, 81 Tex. 
222,16 SW 931, 26 AmSR 804, 13 LRA 
272; Hurley v. 


‘|Co., 75 Miss. 970, 28 S 358. 


State, 30 Tex. A. 333, 

17 SW 455, 28 AmSR 916. 
Utah.—Jenkins v. Ballantyne, 8 

Utah 245, 30 P 760,16 LRA 689. 


Va.—Davis v. Com., 17 Gratt. (58 
Was) Olte : 
Eng.—Ireland v. Higgins, Cro. 


125, 78 Reprint. 383; Athill v. 
Corbet, Cro. Jac. 463, 79 Reprint 396; 
Edwards v. Engleton, Hob. 283, 80 
Reprint 429; Wright v. Wranscot. 2 
Keb. 237, 84 Reprint 147, 1 Lev. 216, 
83 Reprint 376, 1 Saund. 34, 85 Re- 


Fliz. 


(3Ol5.) 17% 


states, dogs are so far recognized as property that 
an action will le for their conversion or injury.*° 
And it has been held that such is the rule, although 
the injury is caused by negligence.*® 

The drift of more modern decisions and of legis- 
lation is toward the rule that dogs are as much the 
subject of absolute property right as are other do- 
mestic animals and therefore they have a value.** It 


print 93, 1 Sid. 336, 82 Reprint 1141; 
Chambers Vv. Warkhouse, 3 Salk. 140, 
91 Reprint 739; Binstead v. Buck, Ww. 
Bl. 1117, 96 Reprint 660; Bacon Abr. 
tit Trover D; Comyns Dig. tit Biens 
INNS By l/h Hen. VIII 3. 

[a] Mastiffs, hounds, spaniels, and 
tumblers are, it seems, the only dogs 
in which the common law recognizes 
property. Ireland v. Higgins, Cro. 
Eliz. 125, 78 Reprint 383; Wright v. 
Wranscot, 2 Neb. 23875 "84 Reprint 
Lag, iF Lev. 26h Ss Reprint 36, ek 
Saund. 84, 85 Reprint Bay Sibetshits & 336, 
82 Reprint 1141. 

{b] That defendant had a right to 
kill the dog does not affect the own- 
er’s right to a civil remedy for its 
taking. State v. McDuffie, 34 N. H. 
523, 69 AmD 516. 

[e] A dog, registered as required 
by statute, is property, and a per- 
son unlawfully killing it is liable to 
the owner for its value. Harrington 
Ve Hall) 22) Delle(25 63MA 1875: 

[ad] The conversion of an unli- 
censed dog is not authorized by a 
statute giving the right to kill it and 
the owner may maintain trover for 
it. Cummings v. Perham, 1 Mete. 
(Mass.) 555. 
agers U. S.—Jones v. Bond, 40 Fed. 

Ala.—Louisville, ete, R. Co. 
Fitzpatrick, 129 Ala. 322, 8) tS) 859, 
87 AmSR 64; Selma St., ete, Ke Cor 
v. Martin, 2 Ala. A. 537, 56 S' 601. 

Tll.—Ranson v. Kitner, ods Dee AT 
241 (where it was held ‘that an ac- 
tion would lie for the value of a 
dog mistakenly killed for a wolf). 

Minn.—Smith y. St. Paul City R. 
Co., 79 Minn. 254, 82 NW 577. 

Tenn.—Citizens’ Rapid Transit Co. 
v. Dew, 100 Tenn. 317, 45 SW 790, 
66 AmSR 754, 40 LRA 518. 

Vt.—Wright v. Clark, 50 Vt. 130, 
28 AmR 496 (where it was held that 
trespass would lie for accidentally 
killing a dog in shooting at a fox). 

See also Railroads [33 Cye 1164, 
1165]. 

Contra Jemison v. Southwestern R. 
Co., 75 Ga. 444, 58 AmR 476; Ala- 
bama, etc., R. Co. vy. Cureton, 11 Ga. 
A. 85, 74 SE 717. 

[a] Necessity of registration.— 
Under the present Connecticut stat- 


ute, which practically defines the 
status of the dog as property, no 
person has such property in an 


unregistered dog over six months 
old as will enable him to maintain 
an action for the value of such a 
dog against one who unintentionally 
but negligently kills it. Dickerman 
v. Consolidated R. Co., 79 Conn. 427, 
65 A 289, 8 AnnCas 417. 

37. Conn.—Dickerman vy. Consoli- 
dated R. Co., 79 Conn. 427, 65 A 289, 
8 AnnCas 417. 

Me.—Chapman v. Decrow, 93 Me. 
378, 45 A 295) 74 AmSR 357. 


Mich.—Ten Hopen v. Walker, 96 
Mich. 236, 55 NW 657, 35 AmSR 598; 
Heisrodt v. Hackett, 34 Mich. 2838, 
22 AmR 529. 

N. Y¥.—Rowan v. Sussdorff, 147 
App. Div. 673, 132 NYS 550. 

N. C.—State v. Smith od56 aN. C: 


628, 72 SH 321, 36 LRANS 910. 

Tenn.—Citizens’ Rapid-Transit Co. 
vw. Dew, 100 Tenn. 317, 45 SW 790, 
66 AmSR 754, 40 LRA 518. 

“In Mullaly v. Peo., 86 N. Y. 365, 
367, the Court said, very enthusias- 
tically, that ‘when we call to mind 
the fact that a small spaniel saved 
the life of William of Orange, and 
thus changed the current of modern 
history, and when we consider the 
faithful St. Bernards which rescue 
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follows therefore that a dog is such property as is 
subject to levy and sale for the debts of his owner.*® 
Whether the property in dogs 
is regarded as qualified or absolute, they are subject 
to the police power of the state, and may be de- 
stroyed or otherwise dealt with, as in the judgment 
of the legislature is necessary for the protection of 


Police regulations. 


its eitizens.®® 


[§ 5] 2. Wild Animals—a. In General. 
the earlier conditions of mankind the whole human 
family had, in common, dominion over, and conse- 
quently a quasi property in, all of the unreclaimed 
The right to pursue 
and take them anywhere without let or hindrance 
continued until the community ownership of land 
was abandoned and the division of the earth’s sur- 
face among the multiplying human family began, 
when a recognition of land title, rather than prop- 
erty in animals ferz nature, prevented the pursuit 
of game on the land of another, although such ani- 
mals have continued to be held in a negative com- 
munity as before;*? and, barring all question of 
in them becomes 
vested in the person reducing them to possession,*” 


lower animals of the earth.?° 


trespass, individual property 


travelers caught in the storms which 
sweep over the crests and sides of 
the Alps, the claim that the dog is 
base in his nature is overthrown, 
and he cannot be left a prey to 
every person who chooses to steal or 
kill him. The rule of the common 
law was technical in the extreme, for 
while it was not larceny by it to 
steal a dog while living, it was lar- 
ceny to steal his hide after he was 
dead.’” Citizens’ Rapid-Transit Co. 
v. Dew, 100 Tenn. 317, 323, 45 SW 
790, 66 AmSR 754, 40 LRA 518. 

{al The fact that dogs are taxed 
by the state is a legislative recogni- 
tion of property in dogs. Florida 
Cent., etc., R. Co. v.. Davis, 45 Fla. 
276, 34 S 218, 3 AnnCas 274; Kins- 
man v.! State, 77 Ind; 1323, Com. v. 
Hazelwood, 84 Ky. 681, 2 SW 489, 8 
KyL 586; Mullaly v. Peo., 86, aN; ¥. 
365; Peo. v. Maloney, 1 Park. Cr. 
(N. Y.) 593; Salley v. Manchester, 
ete., R. Co., 54 S. C. 481, 32 SH 526, 
71 AmSR_ 810. See also Lynn _ v. 
State; 33. TexéeCrs 153,.:25 3S WW, (79: 
But see State v. Lymus, 26 Oh. St. 
400, 20 AmR 1772. 

{b] “Personal property” held to 
include dogs.—Mullaly v. Peo., 86 N. 
Wala S60: 

[ce] “Goods” aces dogs.—Reg. 
Vv. ithe: 212-Q: 3B) DnAs3. 

[d] Assault in defense of dog.— 
An assault may be justified when it 
is made in defense of one’s dog. 
State v. McDuffie, 34 N. H. 523, 69 
AmD 516; Case of Swans, 7 Coke 
15b, 77 Reprint 435; Ireland v. Hig- 
gins, Cro. Eliz. 125, 78 Reprint 383. 

[e] Homicide in defense of dog 
justifiable—See Lynn v. State, 33 
Nex. (Ors bs 2255S Wo aoe 

38. Vaughn v. Nelson, 5 Ga. A. 
105, 106, 62 SE 708 [lim Jemison v. 
Southwestern R. Co., 75 Ga. 444, 58 
AmR 476] (where the court said: 
“After having decided the point 
which was particularly involved in 
Jemison v. Southwestern R. Co. 
supra, Judge Hall proceeded to say, 
arguendo: ‘Dogs are not property in 
such a sense as makes them assets 
belonging to an estate of a deceased 
person, and are never inventoried and 
appraised, however numerous or 
valuable, nor are they subject to 
levy and sale, so far as we are in- 
formed.’ We think that this obiter 
is not binding, for two good reasons 
at least. In the first place, we con- 
sider the expression ‘so far as we 
are informed’ as not without great 
significance, when used by so learned 
and exact a judge as Judge Hall. It 
indicated that he was merely ex- 
pressing an off-hand*opinion upon a 
subject which he recognized was not 
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Under 


England.*® 


involved in the adjudication then be- 
fore him; for if the point had been 
involved, he would have been in- 
formed, and would have.ruled accord- 
ing to his information, with unmis- 
takable clearness and directness. In 
the second place, the statement of 
Judge Hall, which we have quoted 
above, was made with reference to 
the state of affairs with regard to 
dogs at that tinfe; and since then, in 
the evolution of dogology, it is a 


matter of common knowledge that 


dogs now have a market value, and 
that many persons earn a livelihood 
by either raising, buying, selling, 
training, or exhibiting dogs’’). 

[a] “Following the rational trend 
of modern authority, we are com- 
pelled to hold that in Georgia, a dog, 
whether he be a remote descendant 
of the small spaniel who changed the 
current of modern history by sav- 
ing the life of William of Orange, or 
carries in his veins the blood of the 
faithful St. Bernard who rescues the 
lost traveler from the storm-swept 
crest of the beetling Alps, may be 
sold [in this state] to satisfy even 
the humblest debt of his owner.” 


Vaughn v. Nelson, 5 Ga. A. 105, 
110, 62 SE 708. 
39. Sentell v. New Orleans, etc., 


R.+Co,;,- 16650 .7 Ss 698,17, SCti693); 41 
lL. ed. 1169; Hagerstown v. Witmer, 
86 Md. 293, 37 A 965, 39 LRA 649 
and note; McDerment v. Taft, 83 Vt. 
249, 0D, A, 216. But see Lynn vy. 
State, 730 . Lex. Cr. S53. WZ ON tales 
“In Sentell v. New Orleans, etc. R. 
Co., supra, it is said that owing, 
among other things, to the qualified 
property in dogs, 
time immemorial been considered as 
holding their lives at the will of 
the legislature,’ and that ‘it is purely 
within the discretion of the legisla- 
ture to say how far dogs shall be 
recognized as property, and under 
what restrictions they shall be per- 
mitted to roam the streets.’’” Dick- 
erman v. Consolidated R. Co., 79 
Conn. 427,.65 A 289, 8 AnnCas’ 417, 
433. See Constitutional Law [8 Cyc 
1121 text and note 28 

[a] Deprivation of property with- 
out process of law.—A dog is prop- 
erty in the United States within the 
meaning of the fifth amendment to 
the constitution which forbids any 
person being deprived of his -prop- 
erty without due process of law. 
Jenkins v. Ballantyne, 8 Utah 245, 
30 P 760, 16 LRA 689. 

40. 2 Blackstone Comm. 403. 

41. Dig. bk 41 tit 1 De Adquir. 
Rer. Dom.; Pothier Traité du Droit 
de Propriété No. 21 [quot Geer v. 
Connecticut, 161 U. S. 519, 16 SCt 


‘they have from | 


ian * 


be 


[sg 46 


prior to which time no individual can claim ex- 
clusive right to them.*% 

[§ 6] b. Public Ownership. At a very remote 
time the right and power of the sovereign authority 
to regulate and control the taking of wild animals 
were asserted and recognized.** Originally, the title 
seems to have been regarded as vested in the soy- 
ereign as a personal prerogative;*® but, on the 
granting of Magna Charta*° and the Charter of the 
Forest by Henry III in 1225,** the rights of the 
sovereign in unreclaimed wild animals were limited, 
and the rule of the Roman law restricting the sov- 
ereign power to controlling and regulating the tak- 
ing of such animals became the common law of 
The rule of the civil law recognizing 
the qualified title of the sovereign in wild animals, 
having been adopted by KEngland, became the com- 
mon law of the United States, and here the rule is 
that the general ownership of wild animals, as far 
as they are capable of ownership, is in the state, 
not as a proprietor, but in its collective sovereign 
capacity as the representative and for the benefit of 
all its citizens in common.*® 
the subjeet of private ownership only so far as the 


Such animals become 


600, 40 L. ed. 7938, where will be 
found a most interesting review of 
ancient law by Mr. Justice White]. 
42. James v. Wood, 82 Me. 173, 
19 A 160, 8 LRA 448; Young v. 
Hichens, 6 Q. B. 606, 51 ECL 606, 
15 Reprint 228; 4 Bacon Abr. 431 g! 
175 


00. 

44, Justinian bk 2 pt 1; Pothier 
Traité du Droit de Propriété Nos. 
27-32; 4 Baeon Abr. 435; 2 Blackstone 
Comm. 403; State v Mallory, 73 Ark. 
236, 838 SW "955, 67 LRA 773, 3 AnnCas 


852. 


[a] Athenian law.—‘‘The writer of 
a learned article in the Répertoire 
of the Journal du Palais mentions 
the fact that the law of Athens for- 
bade the killing of game, (Rep. Gen. 
J. P. vol. 5, p. 307), and Merlin says 
(Répertoire de Jurisprudence, vol. 4 
p. 128) that ‘Solon, seeing that the 
Athenians gave themselves up to the 
chase, to the neglect of the me- 
chanical arts, forbade the killing of 


299 


game. Justice White in Geer v. 
Connecticut, 161, UGS." 519) 522.16 
SCt 600, 40 L. ed. 793. 

45. 2 Blackstone Comm. 414 et 
seq; State v. Mallory, 73 Ark. 236, 
Beattie 955, .67 LRA’ 773,°3 AnnCas 

46.- 1°St. aveliris 

47.5 1 St. At ia 6s 

48. Geer v. Connecticut, 161 U. S. 


519, 16 SCt 600, 40 L. ed. 793; State 
v. Mallory, 73 Ark. 236, 83 SW 955, 
67 LRA 773, 3 AnnCas 852; Harper 
v. Galloway, ‘58 Fla. 255, 51 °S 226, 
26 LRANS 794, 19 AnnCas PAB a 
Blackstone Comm. 416 

[a] By the Roman law animals 
ferz nature were classified aS com- 
mon property, and, having no owner, 
were considered as belonging to all 
the citizens of the state; yet the 
right of an owner of land to forbid 
another from killing game on his 
property was recognized as a part of 
the rights of ownership of the land. 
Justinian Inst. bk pt i; Geer v. 
Connecticut, “161 WU. Si 519,-416 SCE 
600, 40 L. ed. 793; State v. Mallory, 
73 Ark. 236, 83 SW 955, 67. LRA 773, 
3 AnnCas 852. 

{b] In international law no such 
thing exists as a national right of 
property in a herd or body of wild 
animals as a whole, apart from the 
ordinary right of property in each 
individual animal inhering in its cus- 
todian during the time that his pos- 
session of it lasts. Behring Sea Ar- 
bitrators’ Decision, 32 AmLReg 901. 

49. . S.—Geer v. Connecticut, 
161 U. S. 519, 16 SCt 600, 40 L. ed. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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people may elect to make them so.®° 
lature usually prescribes the limit where public pro- 
prietorship ends and that of the individual com- 
mences;°+ and when within the provisions of such 
statute, the imdividual is as much protected in the 
enjoyment of his rights in this species of property 


as in any other under the law.*? 


[§ 7] ¢ 


Private Ownership—(1) In General. 
No private property in wild animals exists so long 
as they remain in a state of nature;°* but when 
killed or reclaimed they become property; abso- 
lutely, when killed; qualifiedly, when reclaimed ;°* 
for, when restored to their natural, wild, and fero- 
cious state, the dominion of man over them is at 


“ANIMALS 


But the legis- 


ness and going 


[§ 8] 


General. 


erty.®° 


an end, and all property in them is extinguished.®® 


793 [aff 61-Conn. 144, 22 A 1012, 13 
LRA 804]; In re Eberle, 98 Fed. 295. 
¢ Ark.—State v. Mallory, 73 Ark. 236, 
: peat 955, 67 LRA 778, 3 AnnCas 

Cal.—Ex p. Bailey, 155 Cal. 472, 
101 P 441, 132 AmSR 95, 31 LRANS 
534; Peo. v. Truckee Lumber Co., 116 
Cal. 397, 48 P 374, 58 AmSR 183, 
39 LRA 581 and note; Kellogg v. King, 
114 Cal. 378, 46 P 166, 55 AmSR 74; 
Ex p. Maier, 103 Cal. 476, 37 P 402, 42 
AmSR 129 and note. 

Fla.—Harper v. Galloway, 58 Fla. 
255, 261, 51 S 226, 26 LRANS 794 and 
note, 19 AnnCas 235 and note [cit 
Cyc]. 

' Ida.—Sherwood v. Stephens, 13 Ida. 
399, 90 P 345. 

Iil.—Schulte  v. Warren, 218 Ill. 

108,\75 NE 783, 13 LRANS 745; Cum- 


mings v. Peo., 211 Ill. 392, 71 NE 
1031; Meul v. ’Peo., 198 Ill. 258, 263, 
oa NE eob0G6!! “fcit' (Oye; 2°Peo. Hiv. 


Bridges, 142 Ill. 30, 31 NE 115, 16 
LRA 684; Magner v. Peo., 97 Ill. "390. 

Towa.—State v. Repp, 104 Iowa 305, 
73 NW 829, 65 AmSR 463, 40 LRA 
687 and note. 


La.—In re Schwartz, 119 La. 290, 
44 § 20, 121 AmSR 516. 
Me.—State  v. Peabody, 103 Me. 


327, 69 A 273; State v. Snowman, 94 
Me. 99, 46 A 815, 80 AmSR 380, 50 
LRA 544: Moulton v. Libby, 37 Me. 
472, 59 AmD 57. 
Mass.—Com. v. Hilton, 174 Mass. 
29, 54 NB 362, 45 LRA 475. 
Minn.—State v. Rodman, 58 Minn. 


393, 59 NW 1098. 
Miss.—Ex p. Fritz, 86 Miss. 210, 
88 S 722, 109 AmSR 700. 
Mo.—State v. Heger, 194 Mo. 707, 
93 SW 252. 
N. H.—State v. Roberts, 59 N. H. 


256, 47 AmR 199. 

N. Y.—Peo. v. Bootman, 180 N. Y. 
172 in 505, 2 AnnCas 926 [aff 95 
App. Div. 469, 88 NYS 887]; Peo. v. 
Doxtater, 75 ‘Hun 472, 27 NYS 481 
[aff 147 N. ¥. 723 mem, 42 NE 724 


mem]. 

N. C.—State v. Sutton, 139 N. C. 
574, 51 SE 1012; Daniels v. Homer, 
ABO INT Co 219) 51 SE 992, 3 LRANS 
997 and note. 

Or.—State v. Hume, 52 Or. 1, 95 
P 808. 

Tenn.—Acklen v. Thompson, 122 
Tenn. 43, 126 SW 730, 135 AmSR 851. 

Vt.—Zanetta v. Bolles, 80 Vt. 345, 
67 A 818; State v. Niles, 78 Vt. 266, 
62 A 795, 112 AmSR 917; State v. 
Theriault, 70 Vt. 617.41 A 1030, 67 
AmSR 695, 43 LRA 290 

Wis.—State v. Nergaard, 124 Wis. 
414, 102 NW 899. 

Game laws generally see Game [19 
Cyc 988]. 

[a] Substantially in accord with 
English law.—‘‘We understand that 
the law in this country with regard 
to property in animals fere nature 
‘is substantially in accord with that 
of England, excepting, of course, all 
game laws and statutory regulations, 
which are now very numerous upon 
this subject.” Rexroth v. Coon, 15 
R. I. 35. 37, 23 A 37, 2 AmSR. 8638. 

es Kellogg v. King, 114 Cal. 378, 

6 P 166, 55 AmSR 74; Ex p. Maier, 
103 Cal. 476, 37 P 402, 42 AmSR 129; 


Zanetta v. Bolles, 80 Vt. 345, 67 A 
818.. In Ex p. Maier, 103 Cal. 476, 
483, 37 P 402, 42 AmSR 129 [quot 
Geer v. Connecticut, ale ae See bale 
529, 16 SCt 600, 40 L. ed. 793 (aft 
61 Conn. 144, Ops IN 1012, 13 LRA 
804)], it is held that “the wild game 
within a state belongs to the people 
in their collective sovereign capacity; 
it is not the subject of private own- 
ership, except in so far as the people 
may elect to make it so; and they 
may, if they see fit, absolutely pro- 
hibit the taking of it, or any traffic 
or commerce in it, if deemed neces- 
sary for its protection or preserva- 
tion, or the public good.’’ 

51. Kellogg v. Sayre 114 Cal. 378, 
46 P 166, 55 AmSR 7 

52. Kellogg v. King, 114 Cal. 378, 
46 P 166, 55 AmSR 74. 

53. Ark.—State  v. Mallory, 73 
Ark. 236, 88 SW 955, 67 LRA 773, 3 
AnnCas 852 and note. 

Tll.—Sechulte v. Warren, 218 Ill. 
108, 75 NE 783, 18 LRANS 745. 

Ind.—State v. Sumner, 2 Ind. 377. 

Me.—James v. Wood, 82 Me. 173, 
19 A 160, 8 LRA 448 and note. 

Vt.--—State v. Niles, 78 Vt. 266, 62 
ANT95, i112 -AmSR 917. 

Eng.—2 Blackstone Comm. 391; 
Comyns Dig. tit Biens F. 

54 Ark.—State v. Mallory, 73 Ark. 
236, 88 SW 955, 67 LRA 773, 3 Ann 
Cas 852. 

Ill.—Schulte v. Warren, 218 Ill. 
108, 7 NE 783, 13 LRANS 745; Peo. 
vy. Bridges, 142 Ill. 30, 31 NE 115, 
16 LRA 684. 

Me.—James vy. Wood, 82 Me. 173, 
19 A 160, 8 LRA 448 ‘and note. 


Vt.—Payne v. Sheets, 75 Vt. 335, 
55 A 656. 
Eng.—Blades v. Higgs, 11 H. L. 


Cas. 621, 11 Reprint 1474, 3 ERC 76. 

Ont. —Long Point Co. v. Anderson, 
19 Ont. 487 [app allowed 18 Ont. A. 
401]. 

55. James v. Wood, 82 Me. 1738, 
19 A 160, 8 LRA 448 and note. 

56. Mullett v. Bradley, 24 Misc. 
695, 53 NYS 781; Fleet v. Hegeman, 
14 Wend. (N. Y.) 42; Case of Swans, 
7 Coke 15b, 77 Reprint 435; 2 Black- 
stone Comm. 3925 Comyns Digs tt 
Biens F. 

[a] What constitutes going at 
large.—(1) An animal cannot be said 
to be going at large where it has 
animum revertendi, for, if the in- 
tention to return exists, in contem- 
plation of law the possession con- 
tinues. Brinckerhoff v. Starkins, 11 
Barb. (N. Y.) 248; Fleet: v. Hegeman, 
14 Wend. (N. Y.) "42: Case of Swans, 
7 Coke 15b, 77 Reprint 435.,.5(2)) But 
the animus revertendi conferred the 
right of property in wild animals at 
the common law only when it was 
induced by artificial means, such as 
taming them or offering them food. 
Behring Sea Arbitrators’ Decision, 
382 AmLReg 901. (3) Where a sea 
lion escaped from captivity near the 
city of New York, and was. caught 
some two’ weeks later in a fish pound 
in the Atlantic Ocean. on the Jersey 
coast, seventy miles from tho point 
of escape, it was held that the owner 
lost his property in the animal, as it 
had regained its natural freedom and 


[3-GJ.] 19 


Thus, if his property is per industriam, it is de- 
feasible by the animals resuming their ancient wild- 


at large;°® if ratione impotentie, 


by their attaining strength and departing from his 
land;°* if propter privilegium, by their ceasing to 
remain within his hberty;°* and if ratione soh, by 
their quitting or being hunted off his land.®® 

(2) Property per Industriam—(a) In 
One may acquire property in wild ani- 
mals per industriam, by reclaiming and making 
them tame by art, industry, and education, or by 
so confining them within his own immediate power 
that they cannot escape and use their natural lib- 


had shown no intention of returning 
to its place of captivity; and the con- 
tention that the animal could not 
return to its natural liberty until it 
reached its native place on the coast 
of California, or, at least, a place 
not found on the Atlantic coast, 
where the physical conditions were 
opposed to its existence, was held 
untenable. Mullett v. Bradley, 24 
Mise. 695, 53 NYS 781. See however 
Manning v. Mitcherson, 69 Ga. 447, 
450, 47 AmR 764 (where the court 
said: “To say that if one has a 
canary bird, mocking bird, parrot, or 
any other bird so Kept, and it should 
accidentally escape from its cage 
to the street, or to a neighboring 
house, that ‘the first person who 
caught it would be its owner, is 
wholly at variance with our views of 
right and justice. To hold that the 
traveling organist with his attend- 
ant monkey, if it should slip its col- 
lar, and go at will out of his im- 
mediate possession and control, and 
be captured by another person, that 
he would be the true owner and the 
organist lose all claim to it, is hardly 
to be expected; or that the wild ani- 
mals of a menagerie, Should they 
escape from their owner’s immediate 
possession, would belong to the first 
person who should subject them to 
his dominion”); Goff v. Kilts, 15 
Wend. (N. Y.) 550 (where it was said 
that if a swarm of bees flies from 
the hive the owner’s qualified prop- 
erty continues as long as he can keep 
them in sight and has the power to 
pursue them). 

57. 2 Blackstone Comm. 394. 

58. Sutton v. Moody, 1 Ld. Raym. 
350; 91 a caeke 1063; 2 Blackstone 


Comm. 
59. Sutton v. Moody, 1 Ld. Raym. 
58 


250, 91 Reprint 1063. 

60. See Harper v. Galloway, 
Pla, (256,-) 261,051 Si 226 \icitiGyelr 
Manning v. Mitcherson, 69 Ga. 447, 
47 AmR 764; Earl _v. Van Alstine, 8 
Barb. (N. Y.) 630; Fleet v. Hegeman, 
14 Wend. (N. Y.) 42; Case of Swans, 
7 Coke 15b, 77 Reprint 435; 2 Black- 
stone Comm. 391. 

[a] Among the animals in which 
property can be acquired by this 
means are (1) bees (State v. Mur- 
phy, 8 Blackf. (Ind.) 498; Goff v. 
Kilts, 15 Wend. (N. Y.) 550; Gillet 
v. Mason, 7 Johns. (N. Y.) 16; Idol 
v. Jones, 13 N.C... 162° “Rexroth w 
Coon nl bee lee Si yao UAL io, taerer A Sire 
863; Harvey v. Com., 23 Gratt. (Va.) 
941; 2 Blackstone Comm. 392. See 
also Cock yv. Weatherby, 5 Sm. & M. 
(Miss.) 333, 337, an action of slander 
for charging plaintiff with stealing 
a bee tree, where it was held that 
“the term bee-tree relates to the 
wild, and. not to the reclaimed, in- 
sect—the insect fere nature, and not 
yet reduced to property,’ which is 
not subject of larceny; and Tibbs v. 
Smith,- T. Raym. 33, 83 Reprint 18, 
where, after verdict for plaintiff in 
an action for slander for charg- 
ing plaintiff with having stolen 
bees, it was held that it will 
be intended. that they were such 
bees of. which felony may be 
committed); (2) buffalo (Ulery v. 


20° 73,0154 


Right of trespasser. 


version.®2. 
Qualification of rule. 


at the suit of both landowners.®* 


[§ 9] 


The act of reducing an ani- 
mal fere nature into possession, where title is 
thereby created, must not be wrongful, and, if such 
an act is effected by one who is at the moment a 
trespasser, no title to the property is created in 
him, but it vests in the owner of the soil, and the 
wrongdoer is liable for the trespass,°! and for con- 


The foregoing rule is sub- 
ject to the qualification that the animal must be 
taken or killed on the land whereon it is found; 
for if a trespasser starts game on the land of one 
person and kills it on that of another, he acquires 
the title thereto, although he is liable for trespass 


(b) Law of the Chase.®4 
right to pursue and take any wild animal exists in 
every individual except so far as restrained by ex- 
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[§ 10] 


cape. 


The natural | industriam. 


press provision of law,°> and a person who has once 


Jones, 81 Ill. 403; State v. Crenshaw, 
22 Mo. 457); (3) canary birds (Man- 
ning v. Mitcherson, 69 Ga. 447, 47 
AmR 764); (4) cats (Whittingham v. 
Ideson, 8 CanLJ 14. But see contra 
a case in one of the lower courts of 
Maryland referred to in 40 CentLJ 
41); (5) deer (Dieterich vy. Fargo, 
194 N. Y. 359, 87 NE 518, 22 LRANS 
696 [rev 119 App. Div. 315, 104 NYS 
334]; Fleet axe Hegeman, 14 Wend. 
(N. Y.) 42; Morgan vy. William, 8 C. 
B. 768, 65 BCL 768, 1387 Reprint 710; 
Ford v. Tynte, 2 Johns. & H OOS 70 
Reprint 1008; Davies v. "Powell, 
Willes 46, 125 Reprint 1048; 2 Black- 
stone Comm. 392); (6) doves and 
pigeons (Com. v. Chace, 9 Pick. 
Ciasss) Sse 1 Se Amy 348; Rex v. 
Brooks, 4 Cvs PB. oan a9) ECL: 441; 
Reg. v. Cheafor, 5 Cox Cc. C. 367, g 
EngL&Eq 598; Rex v. Howell, 2 Den. 
Cc. C. 363 note; 2 Blackstone Comm. 
392); (7) foxes (Pierson v. Post, 3 
Call KCN® WY2) 15s, 2 Amp? 262)" 68) 
bears (Bostock-Ferari Amusement 
Co... ‘vi ‘Brocksmith, 24 Ind. A’ 566; 
73 NE 281, 107 AmSR 260); (9) hares 
and rabbits (Fleet v. Hegeman, 14 
Wend. “CN. -Y.)' 42s. 2° ‘Blackstone 
Comm. 392); (10) hawks (2 Black- 
stone Comm. 392); (11) mocking 
birds (Haywood v. State, 41 Ark. 
479); (12) monkeys (Grymes ev. 
Shack, ‘Cro. Jac. 262; 
Comyns. Digw jtit Biens: 7) 2s) 
musk cats (Grymes v. Shack, Cro. 
Jac. 262, 79 Reprint 226); (14) ot- 
ters (State v. House, INe.. oi: 
6 AmR 744); (15) parrots (Grymes 
v. Shack,’ Cro.’ Jac. 262; 79 Reprint 
226; Comyns Dig. tit Biens F. But 
see Swan v. Saunders, 14 Cox C. C. 
566, 570, where it was held that a 
parrot was not a domestic animal 
within the statute relating to cruelty 
to animals, but where Grove, J., said: 
“JT do not say that a parrot might 
not become a domesticated animal 
when thoroughly tamed and accus- 
tomed to the society of human be- 
ings, but these were young unaccli- 
matised birds freshly imported into 
England’’); (16) pheasants (2 Black- 
stone Comm. 392); (17) sea _ lions 
(Mullett v. Bradley, 24 Misc. 695, 53 
IOVS. css Us)" aswans (Case. of 
Swans, 7 Coke 15b, 18a, 77 Renrint 
435); (19) whales (Bartlett v. Budd, 
2, HY Cas: INo.” 1/075, 2 Lowell. 223): 
and (20) wild geese (Amory v. Flyn, 
10 Johns. (N. Y.) 102, 6 AmD 316). 

61. Fla.—Harper v. Galloway, 58 
Fla. 255, 561 S 226, 26 LRANS 794, 
19° AnnCas 235. 

Iowa. 104 Iowa 305, 
73 NW 829, 40 LRA 687 and note. 

Mass.—Com. y. Chace, 9 Pick. 15, 
Be ree. 348. 


. I.—Rexroth v. Coon, 15 R. I. 
35, 28 A 37, 2 AmSR 863. 
Eng.—Lonsdale v. Rigg, 11 Exch. 


654; Coney’s Case, Godb. 122, 78 Re- 
print 75; Blades v. Higgs, 11 H. l. 
Cas. 621, 11 Reprint 1474, 3 ERC 76. 

[a] Placing beehive on land of 


79 Reprint 226;' 


another.—A trespasser who places a 
beehive on the land of another ac- 
quires no title to the bees which may 
occupy it, or the honey they pro- 
duce, even as against another tres- 
passer who removes them. Rexroth 
Re os 15°R. TF. 35) °23 A37,42AmSR 

[b] Where possession is illegal.— 
Wild animals captured and held dur- 
ing a close season, in violation of 
law, do not become the property of 
the capturer, and he cannot maintain 
an action against a game warden 
who releases them. James v. Wood, 
82 Me. 173, 19 A 160, 8 LRA 448. 

62. Lonsdale v. Rigg, 11 Exch. 
654; Blades v. Higgs, 11 H. L. Cas. 
621, 11 Reprint 1474, 3 ERC 16; 
Long Point Co. v. Anderson, 19 Ont. 
487 [app allowed 18 Ont. A. 401]. 

63. Churchward v. Studdy, 14 
East 249, 104 Reprint 596; Lonsdale 
v. Rigs, 14) Wxch) 654% ‘Sutton: ty 
Moody, 1 Ld. Raym. 250, 91 Reprint 
1063. But see opinion of Lord 
Chelmsford in Blades v. Higgs, 11 
H. L. Cas. 621, 11 ‘Reprint +1474; 3 
ERC 76. 

64. Property in whales see Fish 
and Game [19 Cyc 1003]. 

65. 2 Blackstone Comm. 403. 

66. 2 Blackstone Comm. 403. See 
also Churchward v. Studdy, 14 East 
249, 104 Reprint 596 (where plain- 
tiff’'s dog hunted and caught on de- 
fendant’s land a hare started on the 
Jand of another, and the property was 
held to be thereby vested in plain- 
tiff who might maintain trespass 
against defendant for afterward tak- 
ing away the hare). 

67. Buster v. ‘Newkirk, 20 Johns. 
GN. ASY) 755", Piersonswa host. ocak 
(N. Y.) 175, 2 AmD 264 (holding that 
an action will not lie against a man 
for killing and taking an animal of 
this kind pursued by, and in view 
of, the person who first found, 
started, and pursued it, and was on 
the point of taking it); Stevens v. 
yeacocke,a1 1) @ Bor Tolt 63 5C le vole 
Bi Reprint 647: Young v. Hichens, 
228: Justinian Inst. Tib 2 tie 1§ 13: 
Fleta lib 3 c 2 p 175; Bracton lib 2 
Chale ran 2h, 

68. Pierson v. Post, 3 Cai. 
175, 2 AmD 264; State v. House, 65 
N. C. Slo» 6 AmR 744 (repudiating 
in part the English distinction be- 
tween base and generous animals); 
4 Bacon Abr. 431. 

What constitutes possession in the 
whale fisheries see Fish and Game 


| [19 Cye 1008]. - 


[a] “Actual bodily seizure is not 
indispensable to acquire right to, or 
possession of, wild beasts; . the 
mortal wounding of such beasts, by 
one not abandoning his pursuit, may. 
with the utmost propriety, be deemed 
possession of him; since, thereby, 
the pursuer manifests an unequivocal 
intention of appropriating the ani- 
mal to his individual use, has de- 


B. 606, 51 ECL 606, 115 Reprint: 


(Navan! 
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seized such an animal becomes the owner thereof.** 
While pursuit alone gives no right of property in 
animals fere nature,** the possession necessary to 
acquire such right does not mean actual bodily seiz- 
ure, but wounding or ensnaring an animal so as to 
prevent .its escape is sufficient,°* provided the hunter 
does not abandon the chase.®® 
hunter will not be divested by the capturing or kill- 
ing of the animal by another, if, at the time, its 
capture by the hunter is reasonably probable on 
account of wounds inflicted by him,’® or if the per- 
son capturing it does so for the hunter’s benefit.”+ 

(c) Effect of Escape—aa. Temporary Es- 
A mere temporary escape of a wild animal 
will not divest the title of the owner, obtained per 
It remains his property, 
stranger can acquire title thereto provided it has 
animum revertendi’? or the owner promptly pur- 


The property of the 


and no 


prived him of his natural liberty, 
and brought him within his certain 
control. So also, encompassing and 
securing such animals with nets and 
toils, or otherwise intercepting them 
in such a manner as to deprive them 
of their natural liberty, and render 
escape impossible, may justly be 
deemed to give possession of them 
to those persons who, by their in- 
dustry and labor, have used such 
means of apprehending them.’”’ Pier- 
son. iv. Post e3iCak (CNee Ya) SLID ARE ie 
2 AmD 264. Thus where plaintiffs 
had mortally wounded a wolf, were 
in vigorous pursuit, and would have 
had actual possession in a few mo- 
ments, when defendant interfered 
and shot it, ownership was held to 
be in plaintiffs. Liesner v. Wanie, 
(Wis.) 145 NW 374. 

[b] Birds generally.—Haywood v. 
State, 41 Ark. 479; Manning v. Mit- 
cherson, 69 Ga. 447, 47 AmR 764. 

{c] Wild geese which have be- 
come domesticated and have lost 
their power or disposition to fly 
away are the property of the person 
who tames them, and this property 
is not lost by the "fact that they stray 


away. Amory v. Flyn, 10 Johns. 
(N. Y.) 102, 6 AmD 3816. 
69. Buster v. Newkirk, 20 Johns. 


(N. Y.) 75; Charlebois v. Raymond, 
12) Be our 55: 

[a] Even though a hunter’s dog 
continues the chase he acquires no 
property in the animal if, after 
wounding it and continuing the pur- 
suit until evening, he abandons it. 
puster v. Newkirk, 20 Johns. (N. Y.) 


70. iesner v. Wanie, 156 Wis. 16, 
145 NW 3:74; Charlebois v. Raymond, 
12 LCJur 55. 


71. Churchward vy. Studdy, 14 
East 249, 104 Reprint 596. ; 
72. Ulery v. Jones, 81 Ill. 403; 
Amory v. Flyn, 10: Johns. (N. Y.) 


102, 6 AmD 316. 

[a] The animus revertendi is only 
to be known by the usual custom or 
habit of the animal of returning. 
The law will therefore extend the 
right of possession farther than mere 
manual occupation, as in the case of 
carrier pigeons, or a hawk when 
pursuing his quarry in his owner’s 
Or eee: 2 Blackstone Comm. 388- 


{b] Pigeons.—In Reg. v. Cheafor, 
5 Cox C. C. 367, 8 EngL&Eq 598, de- 
fendant was convicted of stealing 
pigeons from a dovecote in the night- 
time, and it was held that it was for 
the jury to determine whether they 
were tame, and that their having 
means of egress and ingress at all 
times was not determinative of the 
question. The learned reporter in a 
note to Dewell v. Sanders, Cro. Jac. 
490, 492, 79 Reprint 419, which in- 
volved the question whether a dove- 
cote was a nuisance, says: “In the 
argument of this case, Justice Dode- 
ridge said, that if pigeons come upon 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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sues or can identify it,’* although it may flee to and 
make its abode on the lands of another where he 
cannot pursue it without becoming a trespasser.’ 

[§ 11] bb. Escape 
Where the animal escapes from the dominion of its 
owner and regains its natural liberty, non animo 
revertendi, and is not promptly pursued, or cannot 
be identified, the owner’s right therein ceases and it 
becomes the property of oy person thereafter re- 
claiming it.”° 

 [§ 12] (8) Property Ratione Soli—(a) In Gen- 
eral. Property ratione soli is the right which every 
owner of land had at common law to kill and take 


all such animals fere nature as were from time to. 


time found on his land.7® This right of property 
may be restricted or taken away by statutory regu- 
lation of the right to hunt during certain seasons of 
the year.” 
[§ 13] (b) Necessity of Animal Being Volun- 
_tarily on Land—aa. In General. Property ratione 
soli in wild animals exists only while they are vol- 
-untarily on the land of the claimant. The fact that 
they voluntarily and habitually resort to his land 
_ to breed and rear their young gives him no right of 
action against another who prevents their coming.”® 
Proprietorship ceases on their departure. Prop- 
erty ratione soli ceases when the wild animals vol- 
untarily leave the land,” or are hunted and driven 
away.®° If they go voluntarily the property in 


my land I may kill them, and the 
owner hath not any remedy... to 


ANIMALS 


Non Animo Revertendi. - 


print 758, Yelv. 104, 80 Reprint 71; 
Lonsdale v. Rigg, 11 Exch. 654; Gra- 


PaCoden et 


them becomes vested in the owner of the soil to 
which they go, under the doctrine of property 
ratione soli;*+ but if they are driven off by a tres- 
passer and captured and killed on another’s land, 
they become the property of the hunter.*? 

[§ 14] bb. Exception to Rule. There is an ex- 
ception to the rule above stated,’ whereby the 
owner of the soil is afforded protection in his claim 
to wild animals, based, not on his property therein, 
but on his right to conduct a legitimate business 
free of interference from others, as where, by the 
expenditure of money or labor or the use of art or 
skill, he decoys wild animals of intrinsic value for 
food or otherwise, to resort to his premises, that 
he’ may capture or kill them there. In such a ease 
he is entitled to protection and no one is justified in 
preventing their coming.*+ It is of no consequence 
that tke landowner intends personal gain to him- 
self.8° But this protection will not be afforded 
where the resorting of the animals to the land is 
voluntary, without the expenditure of any money or 
effort on the part of the owner,®® or where they 
are of a base or noxious nature.*? 

[§ 15] (c) Title Necessary to Support Property 
Ratione Soli. Absolute title to the land is not nec- 
essary to support a claim of property ratione soli in 
wild animals. An action for the trespass done by 
a stranger who enters and kills or takes the animals 
may be maintained by one having the exclusive 
[a] During a close season, when 


the owner is denied the right to hunt 
and take wild animals found on his 


_ which opinion Croke and Houghton 
- accorded.—But Montague held the 
contrary, and that the party hath jus 
proprietatis in them, for they be as 
domestics, and have animum rever- 
tendi, and ought not to be killed; 
and for the killing of them an action 
lies: but the other opinion is the 
best.” 

73. Merrils v. Goodwin, 1 Root 
(Conn.) 209; Goff v. Kilts, 15 Wend. 
(N. Y.) 550; Case of Swans, 7° Coke 
15b, 77 Reprint 435. 

Sarena v. Kilts, 15 Wend. (N. 


Y.) 550. 
Kellogg v. King, 114 Cal. 378, 
46 P. 166, 55: AmSR 74; .James_ v. 
Wood, 82 Me. 173, 19 A 160, 8 LRA 
448; Matter of Fishway, 131 App. 
Div. 403, 115 NYS 745; Brinckerhoff 
eV. Starkins, 11, Barbs GN oY) 2482 
. Goff v. Kilts, 15 Wend. (N. Y.) 550; 
Salley v. Manchester, etc., R. Co., 54 
Ss CG. 481, 32) SE) 5265071 ‘AmSR 810; 
4 Bacon Abr. 4381; 4 Blackstone 
Comm. 588. 

[a] Deer are fere nature, and 
where a person, on his own land 
which adjoined that of plaintiffs. 
killed a deer, one of the progeny of 
certain deer imported by plaintiffs 
and defendant and allowed to run at 
Jarge, it was held that the deer, hav- 
ing been killed on defendant’s land, 
belonged to him. Long Point Co. v. 
Anderson, 19 Ont. 487 [app allowed 
18 Ont. L. 4011. 

76. Ark.—State v. Mallory, 73 
Ark. 236, 83 SW 955, 67 LRA 773, 
3 AnnCas 852. 

Tll.—Schulte v. Warren, 218 Ill. 
108, 75 NE 783, 13 LRANS 745; Peo. 
v. Bridges, 142 Ill. 30, 31 NE 115, 16 
LRA Ais 

N. Y.—Ferguson vy. Miller, 1 Cow. 
243, 13 AmD. 519. 

R. I.—Rexroth v. Coon, 15 R. I. 35, 
23 A 37, 2 AmSR 863. 

Vt.—Payne v. Sheets, 15 iVinooD; 
55 A 656 (where the cases are fully 
discussed). 

Eng.—Read v. Edwards, 17 C. B. N. 
S. 245, 112 HCL 245, 144 Reprint 99; 
Child ‘v. Greenhill, Cro. Car. 553. 79 
Reprint 1077; Bellew_v. Langdon, 
Cro. Eliz. 876, 78 Reprint 1100; 
Hadesden vy. Gryssel, Cro. Jac. 195, 
79 Reprint 170, sub nom. Holdesden 
v. Gresil, Brownl. & G. 208, 123 Re- 


ham y. Ewart, 11 Exch. 326; Coney’s 
Case,.-Godb.. 122, 7% Reprint iS 
Blades v. Higgs, Ate Case 621, 
11 Reprint 1474, 3 ERC 76; Sutton 
v. Moody, 1 Ld. Raym. 250, 91 Re- 
print 1063. 

Ont.—Long Point Co. v. Anderson, 
i Ont. 487 [app allowed 18 Ont. A. 
401]. 

See Harper v. Galloway, 58 Fla. 
255, 261, 5biv.S 2263526 (ERANS “794, 
19, AnnCas, 295 [eit Cyc. 

[a] As soon as this right is exer- 
cised, the animal so killed or caught 
becomes the absolute property of the 
owner of the soil. Btades v. Higgs, 
it H.W. Cas: 621, 11° Reprint 1474) 3 
ERC 76. 

[b] Bees.—While one may ac- 
quire a property in bees by reclaiming 
them (see supra § 8 note 60[a](1)), it 
has been said that until so reclaimed 
the only property in them is ratione 
soli. State v. Repp, 104 Iowa 305, 73 
NW 829, 40 LRA 687 and note; Goff v. 
Kilts, 15 Wend. (N. Y.) 550; Fergu- 
son v. Miller, 1 Cow. (N. Y.) 2438, 13 
AmD 519; Idol v. Jones, 13 N. C. 162; 
Rexroth Vv. Coon, 15. Re f., 35,/ 9238 A. 
37, 2 AmSR 863. See also Adams 
v. Burton, 43 Vt. 36 (where plaintiff 
informed Burton that a swarm of 
bees was in a tree on Burton’s land 
and that he intended to cut down the 
tree and get the honey, and Burton 
made no objection and asserted no 
claim to the bees or the honey, and 
it was held that this was a waiver of 
any right Burton had in the matter 
as the owner of the tree, and was 
sufficient to warrant plaintiff in cut- 
ting the tree without making him- 
self a trespasser thereby, and that 
his possession while in the act of 
cutting the tree gave him superior 
right over a third person to whom 
Burton subsequently gave consent to 
cut the tree and take the honey, but 
without revoking any authority he 
had given plaintiff). 

[c] Right passes under grant of 
land.—A grant of land in the fee 
earries with it the right to take game 
found thereon, even against the sov- 
ereign. Falkland Islands Co. v. Reg., 
hee PPC. N.S: 266, 15° Reprint 

77. See Fish and Game [19 Cyc 
1006 et seq]. 


land, he loses even his qualified prop- 
erty in them. Zanetta v. Bolles, 80 
Vt. 345, 67 A 818. 

78. Hannam v. Mockett, 2 B. & 
C984, SVC 40 Ri 107s Reprint 629. 
And see infra § 14, 

[a] A custom of rooks to resort 
to and build their nests in one’s trees 
gives the owner no such right of 
property in such rooks as will enable 
him to maintain an action against 
those who prevent them from so re- 
sorting. No ownership is acquired 
propter usum et consuetudinem. 
Hannam v. Mockett, 2 B. & C. 934, 
9° ECL -400 2107 Reprint 629 [dist 
Keeble v. Hickeringill, 11 East 574 
note, 103 Reprint 1127, 3 Salk WP 91 
Reprint 659]. But see Kellog v. 
King, 114 Cal. 378, 388, 46 P 166, 55 
AmSR 74 (holding that under Cal. 
Civ. Code § 656, which declares that 
“animals wild by nature are the sub- 
ject of ownership while living only 
when on the land of the person 
claiming them,” one has a right in 
wild birds within his game preserve, 
which entitles him to protect them 
from trespassers). 

79. Peo. v. Bridges, 142 Tll. 30, 
31 NE 115, 16 LRA 684; Case of 
Swans, 7 Coke 15b, 77 Reprint 435; 
Hadesden v. Gryssel, Cro. Jac. 195, 
79 Reprint 170; Lonsdale v 
Exch. 654; Graham v. 
Exch. 326; Coney’s Case, Godb. 122, 
78 Reprint 75 eSutton | ove Moody, 
1 Ld. Raym. 250, 91 #£4;¥Reprint 
1063; Long Point Co. v. Ariderson, 
19 Ont. 487 [app allowed 18 Ont. A: 

80. Lonsdale v. Rigg, 11 Exch. 
654; Sutton v. Moody, 1 Ld. Raym 
250. 91 Reprint 1063. 

81. Long Point Co. v. Anderson, 
19 Ont. 487 [app allowed 18 Ont. A. 


4011. 

82. See supra § 9. 

83. See supra § 13. 

84,' Keeble ov. | Hickeringill,” 11 
East 574 note, 103 Reprint 1127, <3 
Salk. 9) 91 Reprint 659. 

85. Carrington v. Taylor, 11 Hast 


571, 103 Reprint 1126. 

86. Hannam v. Mockett, 2 B-& C 
934, 9 HCL 401, 107 Reprint "629. 

87, Hannam vy. Mockett, 2B. & G. 
934, 9 HCL 401, 107 Reprint 629. 
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nght to hunt, trap, and fish on the land,®* and it 
has been held that a limited right of sporting is 
sufficient to sustain the action, where it is the right 


that is violated.®® 


[§ 16] 


mal on the land of another does 


finder any title to or property in such animal;°° and 
it is immaterial that he attempts to indicate his | 
ownership by marking the place where the animal 

may be found, as by marking a bee tree.®! 
remains in the owner of the land,®? and if he gives 
leense to several persons to enter and take pos- 
session of the animal, he who first reclaims it ac- 


quires the title. 


[§ 17] 


[§ 18] 


88. Payne v. Sheets, 75 Vt. 335, 
55 A 656. 
89. Seymour yv. Courtenay, 5 Burr. 


2814, 98 Reprint 478. 

90. Merrils v. Goodwin, 1 Root 
Conn.) 209; State v. Repp, 104 Iowa 
805, 73 NW 829, 65 AmSR 463, 40 
LRA 687 and note. 

91. Fisher v. Steward, Smith (N. 
H:) 60; Ferguson v. Miller, 1 Cow. 
(N. Y.) 2438, 13 AmD 519; Gillet v. 
Mason, 7 Johns. (N. Y.) 16. 

92. Goff vy. Kilts, 15 Wend. (N. 
Y.) 550; Ferguson v. Miller, 1 Cow. 
(CN. Y.)° 243; 13-AmD 519; Gillet, v. 
Mason, 7 Johns. (N. Y.) 16. 

93. Ferguson v. Miller, 1 Cow. (N. 
Y.) 243, 13 AmD 519; Adams v. Bur- 
ton, 43 Vt. 36. 

94. Case of Swans, 7 Coke 15b, 77 
Reprint 435; 2 Blackstone Comm. 394 

[a] Among the animals in which 
property exists ratione impotentie 
are (1) conies (2 Blackstone Comm. 
394), (2) doves (Com. v. Chace, $ 
Pick. (Mass.) 15, 19 AmD 348), (3) 
hawks (Case of Swans, 7 Coke 15b, 
18a, 77 Reprint. 435; 2 Blackstone 
Comm, 394), (4) herons (2 Blackstone 
Comm. 394), (5) pheasants hatched 
by a hen (Reg. v. Shickle, L. R. 1 C. 
C215 8iaRes. va Cory, 110° ‘CoxsiCinc: 
23; Reg. v. Garnham, 2 F. & F. 347; 
Reg. v. Head, 1 F. & F. 350), and 
(6) shovelers (Case of Swans,supra). 

95. 
Reprint 435; Blades v. Higgs, 11 H. 
L. Cas. 621, 11 Reprint 1474, 3 ERC 
76; 2 Blackstone Comm. 394, 413-419. 

[a] None can have a swanmark 
unless 
king, or of his officers authorized 
thereto, or by prescription; and if 
he hath a lawful swanmark, and 
hath swans swimming in open and 
common rivers, lawfully marked 
therewith, they belong to him ratione 
privilegii. Case of Swans, 7 Coke 
15b. 77 Reprint 435. 

96. Cross references: 

As community or separate property 
see Husband and Wife [21 Cyc 
1393, 1647 text and note 50]. 

Mortgage of see Chattel Mortgages 
[6 Cye 1031, 1049]. 

Right of life tenant to see Estates 
[16 Cye 622]. 


Right of tenant to see Landlord and 


Tenant [24 Cye 1066]. 
Sale of see Sales [35 Cyc 45, 302]. 

97. U. S.—Arkansas Valley Land, 
ete, ‘Cov, Mann, 130 U.S; 69, 9° Se@t 
458, 32 L. ed. 854. 

Ala.—Bush v. Henry, 85 Ala. 605, 
5 S 321; Meyer v. Cook, 85 Ala. 417, 


5 S 147; Elmore v. Fitzpatrick, 56 
Ala. 400. 

Ark.—Andrews v. Cox, 42 Ark. 473, 
48 AmR 68. 


Conn.—Hull v. Hull, 48 Conn. 250, 
40 AmR 165. 

Ky.—Hughes v. Graves, 1 Litt. 317. 

Me.—Allen v. Delano, 55 Me. 113, 
92 AmD 573. 


(d) Right of Finder of Wild Animals on 
Another’s Land. The mere finding of a wild ani- 


(4) Property Ratione Impotentie. 
may also acquire property in wild animals ratione 
impotentize—by reason of their own inability to 
make use of their natural liberty and forsake him.°* 
(5) Property Propter Privilegium. Dur- 
ing the prevalence of the early English rule vesting 


Case of Swans, 7 Coke 15b, 77° 


it be by the grant of the 
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legium.?® 


{9 19] 


not vest in the 


animals 
The title 


infinitum.? 
One 


in several cases 


the dam.? This 


N. J.—Cumberland Bank y. Baker, 
57_N..J. Eq. 569; .41 A 704. 

Eng.—4 Blackstone Comm. 390. 

98. U. S—Arkansas Valley Land, 
etc:,. Co; v., Mann, 130,U., S. 69, 9 SCt 
458, 32 L. ed. 854;| Fowler v. Merrill, 
AD | How) (375,1 2396; “3b. ned b4736e 
Eyeatt v. Powell, 51 Fed. 551, 2 CCA 


Ala.—Bush vy. Henry, 85 Ala. 605, 
5 S 321; Meyer v.iCook, 85 Ala. 417, 
5 S 147; Ellis v. State, 76 Ala. 90; 
Gans v. Williams, 62 Ala. 41; Elmore 
v. Fitzpatrick, 56 Ala. 400. 

Ark.—Andrews vy. Cox, 42 Ark. 473, 
48 AmR 68. 

Conn.—Dunning v. Crofutt, 81 
Conn. 101, 70 A 630, 14 AnnCas 337 
and note; Hull v. Hull, 48 Conn. 250, 
40 AmR 165 (dictum). 


Hepes es v. Goodfellow, 64 
ogan'd—Stanfield v. Stiltz, 93 Ind. 


Iowa.—Wilmont First Nat. Bank v. 
Wichmeier, 153 Iowa 154, 
454; Boyer v. Chicago, etc., 4 
123 Iowa 248, 252, 98 NW 764 [eit 
Cyc]; Rogers. Vv. Highland, 69 Iowa 
504, 29 NW 429, 58 AmR 230. 

Kan.—Morse vy. Patterson, 1 Kan. 
ASTI Sa) Pe aboe 

Ky.—-Kelley v. Grundy, 45 SW 100, 
20 KyL 1081; 
Litt. 317. 

Me:—Hanson _v. 

184; Allen vy. Delano, 


Millett, 55 Me. 


AmD 5738. 
foes Ster v. Gorton, 5 Pick. 
Mich.—Bates v. Smith, 83 Mich. 


347, 47 NW 249; Wheeler v. Wallace, 
53 Mich. 355, 19 NW 33; Kellogg v. 
Lovely, 46 Mich. 131, 8 NW 699, 41 
AmR 151 

Mo.—Stewart v. Ball, 33 Mo. 154; 
Herndon v. Herndon, 27 Mo. 421; 
Lewis v. Davis, 3 Mo. 133, 23 AmD 
698; Rogers v. Gage, 59 Mo. A. 107; 
Edmonston y. Wilson, 49 Mo. A. 491; 
White v. Storms, 21 Mo. A. 288. 

Mont.—Frank v. Symons, 35 Mont. 
56, 88 P 561. 

Nebr.—Battle Creek Valley 
v. Madison First Nat. Bank, 62 Nebr. 
825, 88 NW 145, 56 LRA 124. 

N. J.—Cumberland Bank vy. Baker, 


57 N. J. Ea., 569, 41 A 704. 
N. Y.—Hasbrouck v. Bouton, 60 
Barb. 4138, 41 HowPr 208; Concklin 


v. Havens. 12 Johns. 314 
N. C.—Tyson y. Simpson, 3 NES: 


aes 
Tex.—Morris v. Coburn, 71 Tex. 
406, 9 SW 345. 

Vt.—Wolcott v. Hamilton, 61 Vt. 
79, 17 A 39; Leavitt v. Jones, 54 Vt. 
423, 41 AmR 849. 

Eng.—2 Blackstone Comm. 390. 

Ont.—Dillaree v. Doyle, 43 U. C. 
B. 442; Peers v. Carrall, 19 U. C. 
B. 229. 

rai The reason of the rule is not 
only because the male is frequently 


Q. 


B. In Increase °°—1. General Rule. 

virtue of the maxim, Partus sequitur ventrem—the 
offspring follows the dam °®’—the general rule of 
law is that the offspring of all tame and domestie¢ 

belongs to the owner of the dam or 
mother,’ and such ownership continues until di- 

| vested by some contract, express or implied.*® 

| Increase of increase included. Generally the rule 

| just stated includes the inerease of the increase ad 


[§ 20] 2. Exceptions to Rule. 


Hughes y. Graves, 0 


55 Me. 113,°92/ 
| Ill. 238; Morse vy. Patterson, 1 Kan. 


Bank 


Q. 


* ng ee rey ™. 
ERROR in. hited nS, 
a 
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the absolute title to wild animals in the crown, the 

king was accustomed to grant to individuals the 
right to take game, and they were said to acquire 
la “qualified property in wild animals Eien. privi- 


By 


It has been said 
that. a bailee for hire of a female 


animal takes the increase born during the bailment, 
this being stated as an exception to the general rule 
that the young of animals belong to the owner of 


exception does not, however, apply 


unknown, but also because the dam, 
during the time of her pregnancy, 
is almost useless to the proprietor 
and must be maintained with great 
expense and care; wherefore, as her 
owner is the loser by her pregnancy, 
he ought to be the gainer by her 
brood. 2 Blackstone Comm. 390. 

[b] Colt foaled after levy on dam. 
—A colt foaled after a levy on the 
mother by virtue of an execution, 
the mother being in the possession 
of the officer, is as much in the pos- 


session of the constable as the 
mother, and the property rights 
therein are the same as in the 


a st Talbot v. Magee, 59 Mo. A. 
[e] Lambs born of ewes in pos- 


session of a receiver follow the title 
orate ewes. Cox v. Beck, 83 Fed. 

[d] The progeny of a mare which 
is the separate property of the wife 
is also her separate property. Kel- 
ley v. Grundy, 45 SW 100, 20 KyL 


1081. 

[e] . Georgia, under Civ. Code 
(1910) § 3651, giving the increase of 
animals to the owner of the mother, 
at birth, that defendant in fieri 
facias has paid foaling fee or fed 
colts does not give him title unless 
there is an express contract to that 


effect. Walton v. Mitchell, 11 Ga. A. 
159, 74 SE 1006. 
99. Hazelbaker v. Goodfellow, 64 . 


AW 57; 42° RP 255: 

1. Stewart v. Ball, 

pon v. Simpson, 3 N. 
Me.—Bryant v. Detisell, 61 Me. 
108, 14 AmR 550. 

Mich. —Moore v. Mohney, 1 Mich. 
N.. Pov 43: 

Mo.—Stewart v. Ball, 33 Mo. 154; 
White v. Storms, 21 Mo. A. 288. 

N. Y.—Concklin vy. Havens, 12 
Johns. 314; Putnam y. Wyley, 8 
Johns. 432, 5 AmD 346. [ 

Tenn.—McCarty v. Blevins, 5 Yerg. 
195, 26 AmD 262. 

In Wood v. Ash, Owen 139, 74 Re- 
print 958, there was a lease of land 
with a stock of sheep, and it was 
held ‘that the increase of the stock 
of sheepe should be to the lessee.” 
In Kellogg v.. Lovely, 46. Mich. 131, 
133, 8 NW 699, 41 AmR 151, Graves, 
B85 said: “It has been held and may 
be true in special cases that where 
the female is hired for a time lim- 
ited and has increase during the 
term, the hirer will be entitled to it 
and not the general owner.” In 2 
Kent Comm. 361, the author says that 

‘if a person hires, for a limited pe- 
riod, a flock of sheep or cattle of the 
owner, the increase of the flock dur- 
ing the term belongs to the usufruc- 
tuary.” 

[a] Increase of animals held un- 
der void lease.—A lease of animals, 
made by the widow of an intestate 


33 pe 154; 
Cll 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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in the case of a mere gratuitous bailee,? or where 
the dam is pastured by him in consideration of her 
services,* or where there is an agreement that the 
increase shall belong to the bailor.® Another ex- 
ception to this rule exists in the case of young 
eygnets, which belong equally to the owners of both 
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the cock and the hen.® 

[§ 21] ©. Evidence of Ownership.” The owner- 
ship of animals may be established by any compe- 
tent evidence showing the fact,? in the same man- 
ner as the ownership of any other personal property 
is established.® 


IV. LICENSES %° 


[§ 22] A. For Privilege of Raising or Grazing 
Sheep. In some of the western states where sheep 
raising is carried on on a large seale, the county 
authorities are authorized to pass ordinances re- 
quiring all persons engaged in the business of rais- 
ing, grazing, herding, or pasturing sheep to procure 
a license annually and pay a eertain fee therefor, 
and to provide that the violation of such ordinances 
shall constitute a misdemeanor punishable by fine." 
- Such an ordinance is not applicable to a person who 
merely drives a band of sheep through a county;?? 
but the license tax cannot be evaded by the mere 
pretense of driving sheep through a county or into 
a county for an alleged temporary purpose, when 
it is evident that the real object in so doing, and 
what is really done, is to graze and pasture the 
sheep in the county.t? The question being one of 
the purpose and intent with which the sheep are 
in the county, the determination of the real object 
is a question of fact.1* 
Effect of repeal of statute. The right to pass 
such an ordinance, being wholly statutory, is ex- 
tinguished by the repeal of the statute conferring 
the power.*5 
[§ 23] B. For Privilege of Keeping Jacks or 
Stallions. A statute providing a privilege tax for 
keeping a stallion has been held unconstitutional, 


before the appointment of an admin- 
istrator, is void, and the increase of 


in an action for killing such dog, 
that the fact that the collar had 


as the keeping of a stallion is a common right and 
not a privilege.® But a statute prohibiting the 
keeping of stallions and jacks for the purpose of 
profit in the propagation of stock, unless the privi- 
lege is granted by license, such license'to be subject 
to taxation, has been held constitutional.17 

[§ 24] ©. For Privilege of Keeping Dogs—1. 
General Statement. Legislatures and municipal gov- 
ernments frequently adopt laws requiring the owner 
or keeper of a dog to register it and pay a license 
fee or tax for the privilege of keeping it, the fact 
of the payment of the fee to be evidenced by a 
collar or badge generally furnished by a designated 
officer, to be worn by the dog, and providing for a 
penalty against the owner or keeper for a failure to 
pay the license fee or tax, and for the killing of 
the dog by some regular or special public officer, or 
any individual. Dogs belonging to any pack of 
hounds or used for sporting purposes are sometimes 
excepted from this requirement.!§ 

[§ 25] 2. Power to License or Tax.1® In some 
instances the power to require a license fee or tax 
for the privilege of keeping a dog is conferred by 
constitutional or charter provision;?° but it may be 
validly exercised under the ‘‘general welfare’’ 
clause 4 or under a provision authorizing the regu- 


12. Mono County v. Flanigan, 130 
Cal. 105, 62 P 293; Inyo County v. 


such animals during the possession 
of the lessee may be recovered by the 
administrator. Foster v. Gorton, 5 
Pick. (Mass.) 185. 

8. Orser v. Storms, 9 Cow. (N. Y.) 
687, 18 AmD 543; Dillaree v. Doyle, 
ASUS! (Qtr Bi 442. 

4 Allen v. Allen, 2 Penr. & W. 
(Pa.) 166. 

5. Putnam v. Wyley, 8 Johns. (N. 
Y.) 432, 5 AmD 346. 

6 Case of Swans, 7 Coke 15b, 18a, 
77 Reprint 435; 2 Blackstone Comm. 
390. 

[a] “And the 
founded on a reason in nature; 
the cock swan is an emblem or repre- 
sentation of an affectionate and true 
husband to his wife above all other 
fowls; for the cock swan holdeth 
himself to one female only. and for 
this cause nature has conferred on 
him a gift beyond all others; that is, 
to die so joyfully that he sings 
sweetly when he dies; upon which 

- the poet saith: Dulcia defecta modu- 
lator carmina lingua, Cantator, cyg- 
nus, funeris ipse sui, &c. And there- 
fore this case of the swan doth dif- 
fer from the case of kine, or other 
brute beasts.” Case of Swans, 7 
Coke 15b, 17a, 77 Reprint 435. 

7. Marks and brands see infra §§ 
86-96. 

8. Gale v. Salas, 11 N. M. 211, 66 
P 520: Fete 

[a] Bills of sale.—In a civil ac- 
tion wherein sheep are replevied, 
bills of sale are competent evidence 
of ownership or right of possession. 
Gale v. Salas, 11 N. M. 211, 66 P 520. 

{b] Dog license, name on collar, 

* ete.—Where a dog is duly licensed 
and registered in the name of plain- 
tiff, and the license is in evidence, 
the number of which agrees with the 
number on the dog’s collar which is 
also in evidence and on which is en- 
graved the name of plaintiff, the 
court may properly instruct the jury, 


law thereof is 
for 


plaintiff's name on it is not con- 
clusive that plaintiff is the owner, 
but that it is evidence which the jury 
may consider in connection with the 
other evidence in determining own- 
ership, since it showed that plaintiff 
exercised dominion over the animal 
while in his possession. Ingraham v. 
Chapman, 177 Mass. 123, 58 NE 171, 
83 AmSR 264. But the issuing of a 
dog license to a person as owner 
has no effect as evidence of his own- 
ership, when he has no knowledge of 
its issuance. Jordan v. Carberry, 185 
Mass. 181, 69 NE 1062. 

9. State v. Dunn, 13 Ida. 9, 88 P 


23d. 
10. See generally Licenses [25 
Cye 593]. 


11. Inyo County v. Erro, 119 Cal. 
119, 51 P 32; Ex p. Mirande, 73 Cal. 
365, 14 P 888. And see Flanigan v. 
Sierra County, 196 U. S. 553, 25 SCt 
314, 49 L. ed. 597 [rev 122 Fed. 24, 
58 CCA 340]. But see Cache County 
Vv ‘Jensen; 21, Uitah) 207,),61..P (303 
(holding that neither the constitu- 
tion nor the statutes authorize an 
ordinance by a board of county com- 
missioners which singles out the one 
industry of sheep raising and, under 
a pretense of licensing the business, 
imposes a tax per thousand on sheep, 
where there is no protection afforded 
by the ordinance to those engaged in 
the business, nor anything to indi- 
eate that any such regulation or pro- 
tection is required). 

[a] Nev. St. (1895) p 53 (1) requires 
sheep owners who are not the owners 
and holders of one acre of land for 
each two sheep to procure a license. 
The word “holder,” as thus used, 
means one who is in possession, ac- 
tual or constructive, of the land. 
State v. Wheeler, 23 Nev. 1438, 44 P 


430. (2) A lessee of land for a fixed 
term is an owner thereof, within 
the meaning of that law. State v. 


Wheeler, supra. 


Erro, 119 Cal. 119, 51 P 32; El Dorado 
eens, v. Meiss, 100 Cal. 268, 34 F 


13. Inyo County y. Erro, 119 Cal. 
TO bly eS 2. 

14. Inyo County v. Erro, 119 Cal. 
BLO Slab oon 7 

15. Flanigan v. Sierra County, 196 
U:. S.-314,525 SCt 314, -49 1) “eds 597 
[rev 122 Fed. 24, 58 CCA 340]. 

‘16. Gibson v. Pulaski County, 3 


Ark. 309. 
1 Humphr. 


17. Mabry 
(Tenn.) 94. 

18. See Burton vy. Atkinson, 21 
Cox (Cia shits: 

19. Powers of legislature see Con. 
stitutional Law [8 Cyc 1121 text and 
notes 27, 28]. 

Powers of municipal corporation 
ae Municipal Corporations [2 Cye 

20. See constitutions of the sev- 
eral states; and cases infra this note. 

[a] Authority to “taz, regulate, 
restrain and prohibit the running at 
large of dogs,” and to provide for 
their destruction when running at 
large, includes the right to impose 
a per capita tax on dos by way of a 
license. Carthage v. Rhodes, 101 Mo. 
175. 14 SW 181. 9 LRA 352. 

[b] Under the Georcia constitu- 
tion (Code [18771 §§ 5181, 5206; Code 
[1895] §§ 5883, 5908) the legislature 
is authorized to provide for the levy 
of taxes on dogs as well as ad va- 
lorem taxes on property generally. 
the dog tax to be applied toward 


v. Tarver, 


public education. Wilcox v. State, 
101 Ga. 563, 28 SE 981, 39 LRA 
709; Jemison vy. Southwestern R. 
Co., 15 Ga. 1444)" 053)" Amr 7476 


Fincher v. Collum, 2 Ga. A. 740, 59’ 
SHE 22. 

21. Griggs v. Macon, 108 Ga. 602, 
30 SE 561, 68 AmSR 134; Fincher 
v. Collum, 2..Ga. A. . 740, 59, Si 
ree Com. v. Markham, 7 Bush (Ky.) 


cs weal toa) 


lation of stock and other animals in the jurisdic- 
sion.” 

[§ 26] 3. Purposes of Requirement. The chief 
purposes of laws requiring a license fee or tax for 
the keeping of a dog are the protection of per- 
sons and domestic animals, the-supplying of means 
for ascertaining the owner of the dog and making 
him liable for any mischief done by it, and the 
suppression of a nuisance by killing unlicensed 
dogs.?° 

[§ 27] 4. Time for Procuring License. A failure 
to procure a license for a dog within a reasonable 
time after acquiring ownership of it will render the 
owner liable for the penalty.2* Under a statute 
requiring the owners of dogs to secure a license 
for their dogs annually before a certain date, under 
a penalty, procuring a license after such date will 
not relieve an owner of liability for the penalty ;”° 
but the license so procured will be valid for the 
remainder of the year.*° 

[§ 28] 5. Recording License—a. Place of Rec- 
ord. Under a statute requiring the registration of a 
dog in the town or city where it is kept, and de- 
claring the license valid throughout the state and 
transferable with the dog, provided it was recorded 
in the place where the dog was kept, it was held 
necessary for the owner to record his license in a 
place where he kept the dog, which was not a 
temporary stopping place when hunting or travel- 
ing.”? 

[§ 29] b. Description of Dog. Where the stat- 
ute requires the dog to be correctly described in 
the registry, material errors in the description will 
operate to render the registration invalid, notwith- 
standing the good faith of the owner or keeper, 
and he is subject to the penalty provided for keep- 
’ ing an unlicensed dog.?® 

22. Griggs v. Macon, 103 Ga. 602, 
30 SE 561, 68 AmSR 134; Jenkins v. 
Ballantyne; ‘S$ Wtah 245, 30 °PR.°760; 


16 LRA 689. Contra Peo. v. Tighe, 
9 Misc. 607, 30 NYS 368. 


28. 
245 
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recording the license of the dog, was 
held subject to the penalty for keep- 
ing an unlicensed dog). 
Com. v. Brahany, 
(holding. that 
“should be so definite and accurate 
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[§§ 25-35 


[§ 30] 6. Where Tax Collectable. Where such 
appears to be the legislative intent, a dog tax is 
collectable in the town where the dog is kept and 
not necessarily at the place of residence of the 
owner.”° 

[§ 31] 7. Penalty for Keeping Unlicensed Dog— 
a. Persons Liable. Where the statute imposes the 
penalty on the person who keeps an unlicensed 
dog, the keeper is liable, although he is not the 
owner.*° ‘Conversely, one who does not keep the 
dog is not liable, although he is the owner of it.3* 
One cannot be said to ‘‘keep’’ a dog without a 
collar, where the collar is lost by accident and is 
replaced at the earliest possible moment.*? 

[§ 32] b. Who May Complain. The general pol- 
icy of the law authorizes anyone to make com- 
plaint where a criminal offense has been committed, 
and this right is recognized in cases involving vio- 
lations of laws relating to the licensing of dogs, 
and it is in no way limited or abridged by a provi- 
sion requiring certain officers to make complaint in 
such cases.°° 

[§ 33] c¢. Who May Sue. The proper person to 
bring the action to recover the penalty is generally - 
to be determined from the language of the act 
imposing the penalty.*4 ; 

[§. 34] d. Jurisdiction. The penalties in rela- 
tion to dogs, imposed by the by-laws of a town, 
may be recovered by complaint before the police 
court of that town.*> 

[§ 35] e. Indictment or Complaint.** A com- 
plaint for keeping or owning an unlicensed dog 
should contain a statement of the facts and eir- 
cumstances necessary to constitute the offense 
sought to be charged.’ Ordinarily it is sufficient 
to charge the offense in the language of the stat- 
ute.2& <A general averment negativing registration, 
different purpose and a _ different 
scheme is apparent, as here. It is 
not intended to be 2, personal prop- 
erty tax, but a tax upon the keeping 


or harboring of dogs and for the 
benefit of the locality where they are 


123 Mass. 
the description 


23. Cal.—In re Ackerman, 6 Cal. 
Ay +5, (91 “Ps 429° 
Mass.—Nesbett v. Wilbur, 177 


Mass. 200, 58 NE 586; Com. v. Bra- 
hany, 123 Mass. 245; Blair v. Fore- 
hand, 100 Mass. 136, 97 AmD 82, 1 
AmR 94. 

Mich.—Hendrie v. Kalthoff, 48 
Mich. 306, 12 NW 191; Van Horn v. 
Tigo 46 Mich. 183, 9 NW 246, 41 AmR 
1159. 

: a H.—Morey v. Brown, 42 N. H. 
(3s 

Utah.—Jenkins v. Ballantyne, 8 
Utah 245, 30 P 760, 16 LRA 689. 

[a] Purpose “sanitary, not fiscal’ 
see Fincher v. Collum, 2 Ga. A. 740, 
59 SH 22 Robertson, Co. -in- Com 
v. Markham, 7 Bush (Ky.) 486. 

24. Com. v. Wermouth, 174 Mass. 
74, 54 NE 352 (holding, as matter of 
law, that a delay of nine days was 
unreasonable). 

fa] Under Mass. Gen. St. c 88 §§ 
52, 55, 56, (1) one who purchases an 
unlicensed dog after April 30 in any 
year is not subject to a penalty for 
the omission to cause him to be 
registered, numbered, described, and 
licensed, until Avril 30 of the next 
year. Com. v. Brimblecom, 4 Allen 
584. (2) St. (1867) ¢c 130 § 2, now in- 
corporated in Pub. Sts. ec 102 § 81, 
was passed to remedy the defect 
that was thus shown to exist. 

25. state. wv. Colby, 6% SNe He es 913 


36 A 252. 

26. State v. Tripp, 84 Conn. 640, 
81 A 247. 

27. Com. v. Palmer, 134 Mass. 537 
(where a person taking his dog to 
his summer home outside of the city 


where it was registered, and keeping 
it there for several months without 


as to furnish the means of identi- 
fying the dog which the license pro- 
tects’’}. 

' [a] A kennel license issued under 
PUP “Acts (L907) Ff FCA GH Ss) Bas 
amended by Pub. Acts (1909) c¢ 55 
§ 2, is not vitiated because part of 
the dogs were kept at the owner’s 
house, the word “kennel” not mean- 
ing the house or place in which the 
dogs are kept, but a pack or collec- 
tion of dogs usually kept or bred for 
hunting or for sale. State v. Tripp, 
84 Conn. 640, 81 A 247. 

29. Arnold v. Ford, 53 App. Div. 
25, 27, 65 NYS 528, 8 NYAnnCas 24 
(where the court said: ‘The entire 
law seems to form a scheme of taxa- 
tion wholly different from the gen- 
eral scheme of taxation of personal 
or real property, and the tax when 
collected forms a _ special fund to 
defray the depredations of dogs upon 
sheep. A fair construction of the 
law, it seems to me, discloses a clear 
intention to compel the owner or pos- 
sessor of a dog to pay the tax into 
this sheep fund in the town where 
the dog is kept, and to pay the tax 
once each year. If the payment can- 
not be enforced, then it is made the 
duty of the collector to kill the dog. 
This clearly shows the intention of 
the Legislature to make the situs of 
the dog, for the purposes of this tax, 
to be the place or town where he is 
kept or harbored. That this differs 
from the provisions of the law which 
require assessment for personal 
property to be made at the residence 
of the person assessed, and not else- 
where, does not affect the construc- 
tion to be given to the law where a 


kept or harbored, the locality exposed 
to their semi-ferocious depreda- 
tions’’). 

30. Jones v. Com., 15 Gray (Mass.) 


193. 
107 Mass. 


31. 
405. 

32. State v. Kelley, 86 Vt. 237, 84 
A 861, 42 LRANS 437. 

[a] “Keep” is synonymous with 
“maintain” and implies some degree 
of permanence. State v. Kelley, 86 
Vt. 237, 84 A 861, 42 LRANS 487. 

33. State v. Howard, 69 N. H. 507, 
43 A 592; Carter v. Dow, 16 Wis. 298. 

34. Arnold v. Ford, 53 App. Div. 
25, 65 “NYS 528) (18 NYyAmnnGas | 24 
(holding that, under L. [1892] c¢ 686, 
the supervisor can maintain an ac- 
tion in his own name to recover the 
penalty). 

A Com. v. Dow, 10 Mete. (Mass.) 

[a] Prior to the taking effect of 
the Massachusetts general statutes, 
a magistrate had no jurisdiction to 
try a defendant charged with keep- 
ing an unregistered dog in violation 
of St. (1859) c 225 § 9, in the town 
in which the magistrate lived. Hush 
v. Sherman, 2 Allen (Mass.) 596. 

36. Forms of complaints: (1) 
For keeping unlicensed dog see Com. 
v. Palmer, 134 Mass. 537; Com. v. 
Thompson, 2 Allen (Mass.) 507; Com. 
v. Gorman, 16 Gray (Mass.) 601. (2) - 
For allowing a dog to go at large 
when unlicensed see Com. v.. Dow, 10 
Mete. (Mass.) 382. 

Kae State v. Brown, 72 Vt. 410, 48 


28. State v. Thompson, 25 Ind. A. 
581, 58 NE 728. 


Com:- ‘vs: ‘Canada, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ee a id 
Sara 
-. 7 ie 3 


§§ 35-40] 


etc., is sufficient without a further allegation of 
the time when the illegal keeping began. 30 As the 
act of keeping or owning an unlicensed dog is one 
which may extend over many successive days, it 
may be so alleged.*° 

[§. 36] f. Variance. Where the statute defines 
several offenses in different sections, a complaint 
drawn under one section is not sustained by evi- 
dence proving an offense defined in another sec- 
tion.44 A complaint for keeping or owning an un- 
leensed dog may allege that the unlawful act ex- 
tended over many successive days, and be sustained 
by proof applying to any part of the period.*? 

[§ 37] g. Evidence. On a prosecution for keep- 


V. BAILMENT 


 [§ 38] A. Hire and Use—1l. Construction of 
_ Contract +7 —a. In General. Where, by the terms of 
_the contract, the bailee, in return for the use of 
the animals, is to feed and keep them,** or to de- 
liver the increase thereof,#® the contract is one of 
hire, and not a mere naked bailment. The terms of 
the contract of hire will govern as to amount of 
compensation,°® place of delivery,®! the duration of 
the bailment,®? and the number ** and condition *4 
of the animals to be returned. Such a contract is 
not rendered void, as against public policy, because 
the owner, by his representation that the animals 
39. Com. v. Coates, 169 Mass. 354, 
47 NE 1011. 


[a] “In a complaint under St. 


v. Abeytia, 5 N. 
1859, c. 225, § 9, an averment that the 


ANIMALS 


[3C.J.] 25° 


ing an unregistered dog, evidence that defendant 
applied for a license for a dog subsequently to the 
date stated in the complaint or information is com- 
petent as tending to show that he was the owner 
or keeper of a dog at the time of the application.*? 
Under a complaint charging that defendant kept 
an unlicensed dog within a specified time, evidence 
that defendant kept the dog at a time prior to the 
time stated, and within the year, is competent and 
sufficient to sustain the charge.*4 Evidence of the 
keeping of a dog is not rendered incompetent 
merely because it tends to show that defendant was 
keeping more dogs than he was charged with 
keeping.*° 


OF ANIMALS #¢ 


were not diseased, induced the bailee to drive them 
along the public highway to a distant range.®® 

[§ 39] b. Implied Warranty of Fitness.°° Every 
contract of letting impliedly warrants that the ani- 
mals are reasonably fit and suitable for the work 


which they are hired to perform, if the same is 
known to the bailor.>* 

[§ 40] 2. Duties and Liabilities of Bailor—a. — 
To Bailee. The owner of an animal having vicious 
habits which are directly dangerous is bound to 
disclose them, if known to him, to a bailee,®® al- 


suit will constitute no defense to a 
suit for the walle erent, 


(3) Under a contract 


though it has been said that this rule does not 


equal value, it was held that the 
property in the sheep was changed 
and that B was bound to deliver to 
A six sheep of equal value at the ex- 


Armijo 
HSB) 2D ely rlnlane 
to pay the 


defendant, on a day and in a town 
named, ‘did keep a certain dog, with- 
out said dog being then and there 
licensed according to law,’ is a suffi- 
cient allegation that the dog was not 
licensed as the statute requires; and 
it is not necessary to aver that the 
dog was not ‘registered, numbered 
and described,’ or that he was not 
licensed in any other town than that 
named in the complaint.’”’ Com. v. 
Thompson, 2 Allen (Mass.) 507. 
40. Com. v. Canada, 107 Mass. 405. 


41. Morris v. State, 175 Ind. 654, 
95 NE 252. 
42. Com. v. Canada, 107 Mass. 405. 
43. Com. v. Gorman, 16 Gray. 
(Mass.) 601. 
} 44. Com. v. Coates, 169 Mass. 354, 
, 47 NE 1011; Com. v. Canada, 107 
Mass. 405 
45. Com. v. Wermouth, Lit Mass. 


74, 54 NE 352. 

46. Bailments generally see Bail- 
ments [5 Cyc. 157 

Breeding, eat and use for see in- 
fra §§ 125-143. 

47. [a] Forms of contracts for 
the hire of animals see lLearned- 
Letcher Lumber .Co. v. Fowler, 109 
Ala. 169, 19 S 396; Stewart v. Davis, 
$1 Ark. 518, 519, 25 AmR 576; Bel- 
lows v. Denison, 9N. H. 293. 


48. Chamberlin v. Cobb, 32 Iowa 
161. 
49. Putnam v. Wyley, 8 Johns. 


GN, Y.) 482, 5 AmD 346. 

50. See cases infra this note. 

fa] Diustrations.—(1) Under a 
contract to pay one dollar a day for 
the use of oxen, and to feed and take 
care of them until returned, the 
bailee is bound to pay the pecuniary 
compensation only for the days the 
oxen were actually used, but must 
feed and care for them as long as he 
keeps them, under the contract. 
Learned- Letcher Lumber Co. v. Fow- 
ler, 109 Ala. 169, 19 S 396. (2) An 
agreement to pay a certain price per 
head for all sheep not returned by rea- 
son of “accident,” and a certain other 
price for those disposed of “in any 
other manner,’ binds the bailee to 
pay for those not returned; the fact 
that the sheep were attached and 
sold by a creditor of one of the 
bailees and that plaintiffs replevied 
them but afterward dismissed the 


value of a mare if not returned in 
good condition, the acceptance of the 
mare does not necessarily constitute 
a rescission of the contract or a 
waiver of the right to recover her 
value. Austin v. Miller, 74 N. C. 274. 

{b] Damages for breach.—Where 
the bailee of mules was to feed 
them, the measure of damages for 
breach of the contract to hire in- 
cluded the feed of the mules. Big 
Valley Irr. Co. v. Hughes, (Tex. Civ. 
A.) 146 SW 715. 

51...Cumberland Tel., etc., Co. v. 
Taylor, 44 Ind. A., 27, 88 NE 631 
(holding, however, that where a con- 
tract of hiring of a horse fixes no 
place for the redelivery of the horse, 
there is an implied agreement to re- 
deliver at the owner’s home). And 
see Miller v. Moyer, 10 Pa. Dist. 9. 

52. American Preservers’ Co. Vv. 
Drescher, 4 Mise. 482, 24 NYS 361. 

[a] In the absence of expressed 
time the bailment is subject to the 
will of either bailor or bailee, and 
neither can insist, against the elec- 
tion of the other, that it shall con- 
tinue. Learned- Letcher Lumber Co. 
v. Fowler, 109 Ala. 169, 19 S 396. 

[b] Compliance with condition ex- 
cused.—Where a horse is let on a 
contract providing that, on a day’s 
notice, he shall be returned in the 
same condition as when received, 
compliance with the condition is ex- 
cused by death of the horse without 
fault of the bailee. American Pre- 
servers’ Co. v. Drescher, 4 Misc. 482, 
24. NYS 361. 

53. See cases infra this note. 

[a] Ilustrations.—(1) Thus, where 
plaintiff let to another a certain num- 
ber of sheep, of a given weight, to 
be kept well and returned in one 
year, all to be of good age and the 
same weight of sheep, and the bailee 
was also to deliver a certain weight 
of washed wool, as good as should 
be averaged from the flock, it was 
held that the same sheep were to be 
returned, with a sufficient number of 
other sheep, of equal quality with 
those delivered, to make up losses, if 
any occurred (Bellows v. Denison, 9 
N. H. 293); (2) and where A delivered 
six sheep to B on an agreement that 
at the end of a year B would deliver 
to A an equal number of sheep of 


piration of the year, although part of 
the sheep had been taken under an 
attachment against A (Wilson y. Fin- 
ney, 13 Johns, (N. Y.) 358). (3) Under 
a contract providing that the lessee 
of sheep should “keep the old stock 
good,’”’ which contract expert’ testi- 
mony showed to mean that the same 
number, ages, and quality of sheep 
were to be returned as had been 
taken, the lessee was authorized to 
sell the old sheep and let younger 
ones take their places, but not to 
sell the entire herd. Turnbow v: 
Beckstead, 25 Utah 468, 71 P 1062. 

54. See cases infra this note. 

[a] Diseased sheep.—Where the 
contract called for the return of 
sheep “in good marketable condi- 
tion’? and the sheep delivered to the 
bailee were diseased, the true con- 
struction of the contract was held 
to call for the redelivery of sheep 
as “good and marketable’ as could 
reasonably be expected, the animals 
pane, diseased. Peck y. Brewer, 48 

[b] Pregnant sheep.—Where, by 
the terms of the contract, the bailee 
was to return the sheep “in the same 
condition as when let,’’ and the sheep 
returned were pregnant and began 
dropping lambs during the winter, in 
consequence of which a number died, 
it was held that there was no breach 
of the contract; when it was proved 
and not contradicted that the sheep, 
when the bailee took them of plain- 
tiff, were in the same condition in 
regard to their pregnancy as those he 
returned, and began to drop their 
lambs in January, continuing to drop 
them in February and March. Wil- 
liams v. Frazier, 41 HowPr (N. Y.) 


428. 

55. Labbe v. Corbett, 69 Tex. 503, 
6 SW 808. 

56. Warranty by livery-stable 


keeper see Livery-Stable Keepers [25 
Cyc 1513 text and note 79]. 

57. Bass v. Cantor, 123 Ind. 444, 
24 NE 147; Leach v. French, 69 Me. 
BSo. si AmR 296; Harrington v. Sny- 
der; 53: Barbs..CNe Ys) 38 Osn Conniev. 
Hunsberger, 224 Pa. 154, 73 A 324, 
132 AmSR 770, 25 LRANS 372 and 
note, 16 AnnCas 504. 

58. Emmons y. Stevane, 77 N. J. 
L. 570, 73 A 544, 24 LRANS 458 and 


36 [3 Cy 


apply to animals having habits which are not di- 
A fortiori will a representa- 
tion made by the bailor to the bailee that the 
animal is of gentle disposition, when in fact the 
bailor knows to the contrary, render the latter 
liable, at least in the absence of proof that the 
bailee was chargeable with knowledge of its true 
Whether notice was given is a ques- 
tion for the jury, where the evidence is conflict- 


rectly dangerous.°® 


disposition.®° 


ing.®? 


[§ 41] b. To Third Person.* 


loans or lets a horse to another, to be used exclu- 
sively for the purposes of the latter, is in no wise 
responsible for the negligent manner in which the 


horse may be used.** 


[§ 42] 3. Duties and Liabilities of Bailee—a. To 
Bailor—(1) In General—(a) In Absence of Special 
Contract as to Care Required—aa. General Rules. 
Where an animal is loaned without compensation, 
the bailee is bound to exercise extraordinary diligence 


note, 18 AnnCas 812 and note (dog); 
Talmage v. Mills, 80 App. Div. 382, 
80 NYS 637 (bull); Campbell v. Page, 
67 Barb. (N. Y.) 113 (horse). 

[a] Where the bailee was warned 
of a horse’s habit of kicking, failure 
to furnish a kicking strap cannot be 
said as matter of law to be action- 
able negligence. Ohlweiler v. Loh- 
mann, 82 Wis. 198, 52 NW 172. 

59. Keshan v. Gates, 2 Thomps. 
& GC. (N, Y.)) 288. 

60. Emmons v. Stevane, 77 N. J. 
L. 570, 73 A 544, 24 LRANS 458, 18 
AnnCas 812. 

Campbell v. Page, 67 Barb. 
GNEaY 32 


62. For care of sick horse see in- 
fra § 52. 

63. Bard v. Yohn, 26 Pa. 482. 

64 Howard v. Babcock, 21 Il. 
259; Apezynski v. Butkiewicz, 140 
Till. A. 375; Robertson y. Brown, 1 
DiaG. Q: Bo 325. 

65. See infra § 44. 

G6s ule 


S.—Laub v. Lansdale, 14 
F. Cas. No. 8,118, 1 Hayw. & H. 45. 

Colo.—Wells v. Crawford, 23 Colo. 
AOS lan ok O14. 

Fla.—West v. Blackshear, 20 Fla. 
457. 

Ga.—Hawkins v. Haynes, 71 Ga. 
40; Thompson v. Harlow, 31 Ga. 348; 
Garner v. East Point, 7 Ga. A. 630, 
67 SE 847; Evans v. Nail, 1 Ga. A. 42, 
57 SE 1020. 


Tll.—Howard v. Babcock, 21 Ili. 
2659. 

Ind.—Bass v. Cantor, 123 Ind. 444, 
24 NE 147; Cumberland Tel., etc.. 


Co. v. Taylor, 44 Ind. A. 27, 88 NE 
631. 

Kan.—Moore v. Cass, 10 Kan. 288. 

Me.—Ireland v. Clark, 109 Me. 239, 
83 A 667; Bradbury v. Lawrence, 91 
Me. 457, 40 A 332. 

Mass.—Eastman vy. Sanborn, 3 Al- 
len 594. 81 AmD 677; Mooers v. 
Larry, 15 Gray 451; Edwards v. Carr, 
13 Gray 234. 

Mich.—Wolscheid .v. Thome, 76 
Mich. 265, 43 NW 12; Hofer v. Hodge, 
52 Mich. 372, 18 NW 112. 50 AmR 
256; Ruggles v. Fay, 31 Mich. 141. 

Mo.—Buis v. Cook, 60 Mo. 391; 
Dalton v. Redemeyer, 154 Mo. A. 190, 
133 SW 133; Johnson v. Ruth, 34 Mo. 
Ae 659" 

N. H.—Wentworth v. McDuffie, 48 
N. H. 402. 

N. Y.—Scott v. Lockwood, 102 App. 
Div. 228, 92 NYS 401; Hall v. War- 
ner, 198; Harrington v. 


60 Barb. 
Snvder, 3 Barb. 380. 

Tenn.—MecNeill v. Brooks, 1 Yerg. 
BE 

Viz-_—-Malaney we Tart, 60° Vito b7 1; 
15 A 365, 6 AmSR 135. 

Wis.—Savage v. Davis, 18 Wis. 608. 

Eng.—Cooper v. Barton, 3 Campb. 
5 note; Dean v. Keate, 3 Camnpb. 4. 

N.*S.—McKenzie v. Lewis, 31 N. S. 
408. 

Ont.—Robertson v. Brown, 1 U. C. 
Q. By, 345: 
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[§§ 40-42 


such as the most prudent man would use toward — 
his own property ;°* but where the animal is hired, © 
the bailee, in the absence of a special contract pro- 
viding what degree of care shall be exercised,®* is 
bound to exercise only ordinary or average care and 
diligence in the use and protection of the property 
intrusted to him, that is, such care and diligence 
as persons of common prudence usually bestow upon 
their own property under like circumstances.®* He 


is not only liable for his own personal default but 


A person who 
by him.®7 


See Power v. Turner, 37 Mont. 521, 
$7) P9350: 

[a] Attempting to ford a stream 
usually crossed by a _ small bridge 
which has been carried away by an 
excessive high water displays such 
a want of care and prudence as 
amounts to negligence. . United Tel. 
Co. v. Cleveland, 44 Kan. 167, 24 P 49. 

[b] Excessively loading an ani- 
mal, if injury accrues, will be an 
abuse of the animal for which the 
bailee will be liable in case, although 
such acts do not amount to a con- 


version. McNeill vy. Brooks, 1 Yerg. 
(Tenn.) 73. 
{c] Immoderate driving, (1) if 


willfully and intentionally done, may 
amount to a conversion (Wentworth 
v. McDuffie, 48 N. H. 402), (2) for 
which even an infant will be liable 
(Campbell v. Stokes, 2 Wend. (N. Y.) 
137, 19 AmD 561). 

[ad] Improperly feeding and wat- 
ering (1) a horse, whereby he has 
been made sick, and returning him in 
this condition to the owner, will ren- 
der the bailee liable for his full value 
if the owner, by the use of reasonable 
care and the employment of a suit- 
able veterinary surgeon who treated 
him according to his best judgment, 
was unable to cure him, although 
such treatment was in fact improper 
and contributed to the horse’s death. 
Eastman v. Sanborn, 3 Allen (Mass.) 
594, 81 AmD 677. (2) Negligently al- 
lowing a cow to eat green apples, re- 
sulting in her death, will authorize 
a recovery of her value. Scott v. 
Lockwood, 102 App. Div. 223, 92 NYS 
401. 

[e] Leaving a hired horse un- 
guarded and unattended in a city 
street is negligence, making the 
bailee, liable for a theft. Siegel v. 
Wisner, 1388 NYS 174. 

{[f] Treatment of sick horse.—TIf, 
upon a hired horse being taken ill, 
the bailee calls in a farrier, he is not 
responsible for any mistakes which 
the latter may commit in the treat- 
ment of the horse; but if, instead of 
that, he prescribes for the horse 
himself, and from unskillfulness 
gives him a medicine which causes 
his death, although acting bona fide, 
he is liable to the owner of the horse 
as for gross negligence. Dean vy. 
Keate, 3 Campb. 4. 

[g] Leaving unguarded ice holes. 
—It has been held actionable negli- 
gence for defendants to leave un- 
guarded a hole cut by them in the ice 
on a lake across which plaintiffs’ 
team was driven in hauling logs for 


defendants. Ireland vy. Clark, 109 
Me. 239, Ae 66.74 But compare 
Stacy v. Knickerbocker Ice Co., 84 


Wis. 614, 54 NW 1091 
70[a]. 

{h] Responsibility for skill in 
driving.—The hirer of a horse is 
liable for the want of reasonable 
care and skill in driving, and it is 


infra note 


also for that of his servants and persons employed 
But one who hires.a horse for the benefit 
of another to whom the horse is delivered is not 
liable to the owner for damages for its death 
caused by the negligence of the beneficiary, but 
only for the hire.*$ 
nary risks incident to the use or employment,®® and 
the bailee is not liable to the bailor for any in- 
juries which are not caused or contributed to by 
his abuse or negligence.” 


The bailor assumes all the ordi- 


It is the duty of the 


immaterial whether the letter ex- 
pected or had reasons to expect that 
he would be careless or unskillful 
or not, unless the hirer was mani- 
festly without — skill. Mooers  v. 
Larry, 15 Gray (Mass.) 451. 

[i] If the bailee permits others to 
drive or take charge of the horse for 
him, he is bound to see that they 
exercise the same care that he is 
bound to. exercise. Apezynski v. 
Butkiewicz, 140 Ill. A. 375. 

67. Rohrabacher v. Ware, 37 Iowa 
be Hall v: Warner, 60 Barb. (N. Y.) 


8. 

[a] Coachman.—The hirer of a 
horse and carriage is liable for in- 
juries resulting thereto from the 
negligence of his coachman, although 
the latter, instead of returning them 
to the stable as it is his duty to do, © 
drives them elsewhere for his own | 


purposes. Coupé Co. v. Maddick, 
PESOS 2O. Bie ase 
[b] Hostler.—(1) The hirer of 


horses who provides his own driver, 
is liable for the negligence of such 
driver only, and not for that of a 
hostler or innkeeper to whom the 
driver has, without negligence, in- 
trusted them. Ruggles v. Fay, 31 
Mich. 141. (2) But where the hirer 
of a horse stopped at an inn and in- 
trusted the horse to a hostler to be 
fed, and, owing to the neglect of the 
hostler to put the bit back in the 
horse’s mouth, the horse became un- 
manageable and ran away, it was 
held that the hirer was liable for the 
damages thereby occasioned. Hall v. 
Warner, 60 Barb. (N. Y.) 198. 

68. Wallace v. lLangeland, 66 
Mich. 365, 33 NW 519. 

69. Alden v. Grande Ronde Lum- 
ber Co., 46 Or. 593, 81 P 385. See 
also Weller v. Camp, 169 Ala. 275, 
52 S 929, 28 LRANS 1106; Ruggles 
v. Fay, 31 Mich. 141. 

‘70. Ga.—Thompson vy. Harlow, 31 
Ga. 348. 

Ind.—Bass v. Cantor, 123 Ind. 444, 
eayate 147; Conwell v. Smith, 8 Ind 

Mass.—Perham y. Coney, 117 Mass. 


102; Hastman vy. Sanborn, 3 Allen 
594, 81: AmD 677. 
Mo.—Buis_v. Cook, 60 Mo. 391: 
A. 659. 


Johnson v. Ruth, 34 Mo. ) 
N. Y.—Harrington v. Snyder, 3 
Barb. 380; 13 
Johns. 211. 
Or.—Alden v. Grande Ronde Lum- 
ber Co., 46 Or. 593. 81 P 385. 
Pa.—Miller v. Moyer, 10 Pa. Dist. 


Millon v. Salisbury, 


hy: C.—Carrier v. Dorrance, 19 S. 

[a] Leaving unguarded ice holes, 
failure to notify the driver of the 
location thereof, or failure to have 
at hand ropes or appliances to get 
the horses out of the water, will not 
render an ice company liable for the 
loss of horses hired for the purpose 
of cutting ice and lost by falling 


¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


— 
§§ 42-43] 


tins 


fiver of a horse to supply him with suitable food 
during the time of the hiring, and any neglect on 
his part will make him responsible to the owner 
for the damage sustained thereby.” 
becomes sick, at is the duty of the bailee to abstain 
from using it, and if he continues to use it, he is 
liable for all the injury occasioned thereby,” al- 
though it does not appear that the sickness or 
lameness. was caused by any mistreatment on his 


part.” 


When animal in charge of bailor’s servant.”4 
one hires an animal to go a journey and the owner 
sends his own driver, the hirer ineurs no respon- 
sibility for any injury happening to the animal 
unless such injury has occurred from some act or 
interference of his, that is, unless he assumes con- 


tro].*® 


[§ 43] bb. For Departure from Terms of Con- 
The owner of a horse, which he has let to 
go a specified journey within a given time, cannot 
recover for the loss of the horse, where it was 
driven only in the time, by the way, and by the 


tract. 


through such 
precautions, 


ice holes, where the 
had they been taken, 


would not have prevented the loss. 


Wis. 614, 54 NW 1091. 


Stacy v. Knickerbocker Ice Co., 84 
But compare 


Ireland v. Clark, Pai Me. 239, 83 A 


tre 


“348. 


667 supra note 66Lg 
[b] Injury due ids defective har- 


-ness.—The hirer is not liable for in- 


jury caused by the insufficiency or 
fault of the harness. Perham v. 
Coney, 117 Mass. 102. 

71. Wall v. Warner, 60 Barb. (N. 
198; Harrington v. Snyder, 3 
Barb. (N. Pees 380; Handford y. Pal- 
mer, 2B. & BD 59, 6 ECL 182, 129 
Reprint i005.” 

72. Ga.—Hawkins v. Haynes, 71 
Ga. 40; Thompson y. Harlow, 31 Ga. 
See also Malone vy. Robinson, 


/17.Ga. 719. 


Ind.—Bass v. Cantor, 123 Ind. 444, 
24 NE 147; Cumberland Tel., etc., Co. 
v.. Taylor, 44 Ind. A. 27, 88 ‘NE 631. 
_ Me.—Leach v. French, 69 Me. 389, 
31 AmR 296. 
eee aadwards v. Carr, 13 Gray 

4 
. Mo.—Marshall v. Bingle, 36 Mo. A. 
E22. 


W. Va. —Carney v. Rease, 60 W. Va. 


676, 677, 55 SE 729 [cit Cyc]. 


; Eng.Bray v. Mayne, Gow 1, 5 
ECL 845 
> »w fal If a horse becomes lame the 


hirer may abandon it and notify the 


owner, whose duty it is to send for 


Bit. 


Chew v. Jones, 10 L. T. Ex. 231. 
[b| Driving a sick horse home is 


not negligence as a matter of law. 


Haralson v. Hahl, (Tex. Civ. A.) 85 
SW 1008. 

73. Cumberland Tel., etc., Co. v. 
Taylor, 44 Ind. A. 27, 88 NE 6381. 

74. Effect of interference by. bailee 
see infra § 43 note 78. 

75. Hughes v. Boyer, 9 ay a6ts 
(Pa.) 556; Sells-Floto Shows _ v. 
Broussard, (Tex. Civ. A.) 156 SW 
275. See also Weller v. Camp, 169 
Ala. 275, 52 S 929, 28 LRANS 1106. 

[a] If the hirer of a team. and 
driver substitutes his own driver 
for the one furnished, he is guilty of 
a conversion, and liable for damages 
to the team regardless of the ques- 
tion of negligence, and it is imma- 
terial whether he directed the sub- 
stitution or simply permitted it. 
Kellar v. Garth, 45 Mo. A. 332. 
‘[{b] Liability of joint hirers.— 
Where several persons jointly hire 
a carriage, horses, and driver, it be- 
ing understood that the driving 
shall be done by the driver alone, 
and one of the hirers assumes _ the 
office of driver, and an injury is done 
to the carriage and a horse by his 
negligence or want of skill, all of 
the hirers are liable _ therefor. 
O’Brien v. Bound, 29 S. C. L. 495, 42 
AmD 384. 
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When a horse 


if 


he is an infant 


[c] Driver agreed upon.—A_ per- 
son who hires horses and intrusts 
them to the care and attention of a 
driver agreed upon by the owner is 
liable for the negligence of ' such 
driver only, and not:for that of an 
innkeeper or his hostler, to whom 
such driver, without negligence, has 
intrusted them. Ruggles v. Fay, 31 
Mich. 141. 

76. Ruggles v. Fay, 31 Mich. 141; 
Alden v. Grande Ronde Lumber Co.; 
46 Or. 593, 81 P 385. 

77. Ala.—Weller  v. Camp 169 
Ala. 275,. 277, 62 S 929, 28 LRANS 
1106 [cit Cyc}. 

A Oe aes v. Garth, 45 Mo. A. 
nets Y.—Buchanan v. Smith, 10 Hun 

Tex.—Broussard Vv. Sells-Floto 
Show, (Civ. A.)-128 SW 439. 

Wis.—De Voin v. Michigan Lumber 
Co., 64 Wis. 616, 25 NW 552, 54 AmR 
649; Lane v. Cameron, 38 Wis. 603. 

[a] .Substitution of , drivers.—If 
the hirer of mules substitutes some 
one else as driver instead of the one 
who is placed in personal_charge by 
the owner, he is guilty of conversion, 
and liable for damages resulting 
from injuries.rece*ved, whether negli- 
gently or not; and whether he di- 
rected the sub.titution or simply per- 
mitted it is immaterial. Kellar v. 
Garth, 45 Mo. A. 332. 

78. Fox v. Young, 22 Mo. A. 386; 
Broussard v. Sells-Floto Show, (Tex. 
Civ. A.) 128. SW 439; .De Voin_ v. 
Michigan Lumber Co., 64 Wis. 616, 
25 NW 552, 54 AmR 649. 

79. Stewart v. Davis, 31 Ark. 518, 
25 AmR 576; Cumberland Tel., etc., 
Co, .v. Taylor, 44 Ind. A. 27, 88 NH 
wae Fox v. Pruden, 3 Daly (N. Y.) 
187 


fa] A mere delay by the hirer of 
a horse hired to drive to and from a 
certain place without stopping. is not 
in itself sufficient evidence of a con- 


version of the property. Hvans v. 
Mason, 64 N. H. 98, 5 A 766. 4 
80. Homer v. Thwing, 3 Pick. 


(Mass: } 492; Martin v. Cuthbertson, 
64 N. 328; Malaney v. Taft, 60 Vt. 
syria 1s A 326, 6 AmSR 135. 

81. Brown v. Baker, 15 Wkly NC 
(Pa.) 60; Towne v. Wiley, 23 Vt. 355, 
56 AmD 85. 

82. Cal.—Welch v. Mohr, 93 Cal. 
371. 28 P L060: 

Conn.—Frost v. Plumb, 40 Conn. 
111, 16 AmR 18. 

Ga.—Farkas v. Powell, 86 Ga. 800, 
13 SE 200, 12 LRA 397; Malone v. 
Robinson, 77 Ga. 719. 


La.—Murphy v. Kaufman, 20 La. 
Ann. 559; Guillot 'v. Armitage, 7 
Mart. 710. 

Me.—Morton v. Gloster, 46 Me. 
520. 


Mass.—Perham y. Coney, 117 Mass. 


[SiClaay ak 


driver agreed upon, if its death results from the 
effort to accomplish only that which such owner 
contracted for it to perform." 
liable if, having hired an animal to be used in a 
certain place and for a certain purpose, it is in- 
jured while in use, by his consent, in a different 
place or for a different purpose,’? even though it is 
being handled by servants of the bailor.** 
when the animal is let for a certain time, and the 
_bailee continues to use it after the expiration 
thereof,"® or when, having hired it to drive to a 
certain place by a certain route, he drives it to 
a different place,®° or by a different route,®! or 
beyond the place contemplated in the hiring ;22 or 
when, having agreed to make a certain disposi- 
tion of the animal at the end of his journey, he 
fails to do so,°* any such departure from the terms 
of the bailment, 
| which the bailee cannot control,®* or ratified by the 
_bailor,> amounts to a conversion of the horse for 
_ which the bailee is lable in trover,®® even though 
3°" or the contract of hiring is void 


But the bailee is 


‘S65 too 


unless compelled by circumstances 


102; Hall v, Corcoran, 107 Mass. 251, 
9 AmR 30; Lucas v. Trumbull, 15 
Gray 306; Rotch v. Hawes, 12 Pick.. 
136, 22 AmD 414; Homer vy. Thwing, 
3 Pick. 492; Wheelock v. Wheel- 
wright, 5 Mass. 104. 


Je aie al TS teat: v. Kyle, 27 Mich. 
N. H.—Woodman vy. Hubbard, 25 


N. H. 67, 57 AmD 310. 

N. J.—Raynor v. Sheffler, 79 N. J. 
L. 340, 75 A 748. 

N. 12S INET 


Y.—Fish v. Ferris, 
Super. 49; Disbrow v. Tenbroeck, 4 
E. D. Smith 397. 
Vt.—Moore v. Hill, 62 Vt. 424, 19 
A. 997: Ray, v. Tubbs, 50 Vt. 688; 23 


W. Va.—Carney ‘v.’ Rease, 60 W., 
Va. 676, 677, 55 Xap 729 [cit Cyc]. 

83. Line Vv. Mills, 12> Indy A 1.005 
389 NE 870 (holding. that where the’ 
hirer of a horse to’ go to a certain. 
place agreed to put it. in a barn 
there, but. failed to do so, he was 
liable, without previous demand, for 
the loss of the horse by theft). 

84. Farkas v. Powell, 86 Ga. 800, 
13 SE 200, 12 LRA 397; Spooner v. 
Manenesten, 133 Mass. 270, 43 AmR* 


[a] Where the wrong road is 
taken by mistake and. upon discovery 
thereof, the bailee takes what he 
considers the best way back to the 
place of hiring, which is by a circuit 
through another town, he is not 
liable for the conversion of the horse. 
Spooner v. Manchester, 133 Mass. 
270, 483 AmR 514. See also Brous- 
sard v. Sells-Floto Show, (Tex. Civ. 
A.) 128 SW 439. 

[b] Contingencies arising during 
use.—Parties to a contract of hiring 
of a horse must be held, as affecting 
liability for putting it to a use not 
contemplated, to have had in mind 
such contingencies as may and do 
naturally occur in the course of the 
use contracted for, unless specifically 
excluded, and the manner of rightful 
use is to be ascertained from the 
agreement as rationally interpreted. 
Weller v. Camp, 169 Ala. 275, 279, 52 
S 929, 28 LRANS 1106. 

85. Rotch v. Hawes, 12 Pick. 
(Mass.) 1386, 22 AmD 414; Moore v. 
Hill, 62 Vt. 424, 19 A 997. 

[a] Charging for the full dis- 
tance, where the owner acts know- 
ingly, is a ratification of the act of 
the bailee so that trover will not lie. 
Rotch v. Hawes, 12 Pick. (Mass.) 
136, 22 AmD 414; Moore v. Hill, 62 
Vt. 424, 19 A 997. See also Disbrow 
Tigao RP LOCKE: 4 BH. D. Smith (N. Y.) 

86. See cases infra § 46 note 3; 
eee and Conversion [38 Cyc 

87. Ga.—Malone y. Robinson, 77 
Ga. 719. 


‘| AmR 519 
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because made on Sunday.®® Moreover, one obtain- 
ing possession of a horse under a contract of hir- 
ing fixing no certain time, and refusing to rede- 
liver it to the owner on demand, thereby depriving 
the owner of it, converts the horse to his own 
use.®? 

Proximate cause of loss or injury. Under this 
rule, if the animal is lost or injured, the hirer is 
responsible; mere departure from the contract 
makes the party liable, no matter whether the loss 
results from such departure or not.°° But there 
are cases holding that, while such departure from 
the contract constitutes a technical conversion, it 
does not of itself impose liability, but it must also 
appear that the loss was due to such departure.** 

[§ 44] (b) Under Special Contract as to Care 
Required. Where there is a special contract pro- 
viding what degree of care the bailee shall exer- 
cise over the property, the latter is required to 
use such care as the contract provides.®? In order 
to have this effect, however, such a contract must, 
of course, be supported by a consideration.%* 

Absolute liability. Thus the contract of hire may 
impose upon the bailee an absolute liability for in- 
juries to the animals, and not merely a duty to 
exercise ordinary care in the use of the same. 

Assumption of risk by bailor. On the other hand 
where animals are hired with the understanding 
that the owners assume the risk of all injuries, the 
hirers are not liable for any injuries to the ani- 
mals, unless the same result from their gross neg- 
lect or willful misconduct.°> But such an assump- 
tion of risk by the bailor will protect the bailee 


Mass.—Homer v. Thwing, 3 Pick. 
) 


N. Y.—Fish v. Ferris, 12 N. Y.| [al 


ecg, 102 App. Div. 223, 92 NYS 


Return of animals in: same 


only as long as the animals are used within they 
purpose of the bailment.°® 

[§ 45] (2) Actions—(a) Right of Action. One 
who lets an animal to another may maintain an 
action for damages caused by the negligence of 
the bailee, although such person has only a special 
property in, and right to the present possession of, 
the chattel.®* 

Persons liable. An action may be maintained 
directly against a third person who borrows the 
animal of the bailee and injures it,°* or against 
the bailee and borrower jointly, where the two to- 
gether cause the injury;®® but no action can be 
maintained against one who accompanies Bee bailee 
as his guest.t 

[§ 46] (b) Form of Action. An action upon the 
contract of bailment may be maintained against the 
bailee for any neglect or breach of duty by which 
the bailor is damaged;? but, for a departure from 
the terms of the bailment amounting to a conver- 
sion, trover is the proper remedy,® unless such acts 
have been ratified by the bailor, in which ease, for 
injuries -by ill-usage, case is the proper remedy.* 

[§ 47] (c) Pleading. A complaint in an action 
by the owner of a horse let to defendant, which 
alleges the hiring, and which avers that defendant 
so immoderately and negligently used the horse as 
to render the same practically worthless, ete., states 
a cause of action.® 

[§ 48] (d) Evidence—aa. Presumptions and 
Burden of Proof.° In an action for negligence 
against the bailee of an animal for hire, the burden 
is ordinarily on plaintiff to prove negligence on 
the part of the bailee,’ and that he himself was 


[a] Antiquity of case.—An action 
on the case, for driving a horse be- , 
yond the place to which it was hired 


Super. 49. 
R. I.—Freeman y. Boland, 14 R. I. 
39, 51 AmR 340. 
Vt.—Ray v:. Tubbs, 50 Vt. 688, 28 


AmR 519; Towne v. Wiley, 23 Vt. 
355, 56 AmD 85. 

And see Infants [22 Cyc 503]. 

gs. Ark.—Stewart v. Davis, 31 
Ark. 518, 25 AmR 576. 

Conn.—Frost y. Plumb, 40 Conn. 


111, 16 AmR 18. 

Me.—Morton v. Gloster, 46 Me. 520. 

Mass.—Hall v. Corcoran, 107 Mass. 
251, 9 AmR 30 [overr Gregg v. Wy- 
man, 4 Cush. 322 (foll Fay v. Foster, 
1 Allen 408)]. 

N. H.—Woodman v. Hubbard, 25 
N. H. 67, 57 AmD 310. 

Contra Whelden vy. Chappel, 8 R. I. 
230. 

And see Sunday [37 Cye 535]. 

89. Cumberland Tel., etc.. Co. v. 
Taylor, 44 Ind. A. 27, 88 NE 631. 

90. See cases supra notes 77-83. 

91. Farkas v. Powell, 86 Ga. 800, 
13 SE 200, 12 LRA 397 (to the effect 
that, although the bailee is guilty of 
a technical conversion by riding the 
horse beyond the point to which it 
is hired to go, if the extra distance 
does not cause or contribute to the 
injury, and he returns the horse 
within the limits of his original con- 
tract, he will not be held liable for 
an injury to the. horse occurring, 
without his fault, after such return) ; 
Cullen v. Lord, 39 Iowa 302 (holding 
that a disregard of instructions as 
to the manner of use of the animal 
Joaned will render a bailee for hire 
liable only when the loss was oc- 
easioned thereby, although, in the 
ease of a commodatum, it renders 
the bailee liable absolutely); Carney 
v. Rease, 60 W. Va. 676, 55 SE 729. 

92. Line v. Mills, 12 Ind. A. 100, 


39 NE 870. 

93. Wells v. Crawford, 238 Colo. 
AN) R35 AEP Ay i oS) be 

94. Laughren v. Barnard, 115 
Minn. 276, Loe NW s0Ls Scotter y. 


condition as received.—(1) A written 
contract for the lease of certain 
horses for a specified term, which 
expressly provides that said horses 
shall be returned in the same condi- 
tion as received, or as good, and sub- 
sequently provides that the horses 
shall be properly fed and cared for 
and not overworked, imposes upon 
defendant lessee an absolute ob- 
ligation to return the horses in as 
good condition as they were when 
received, and not merely a duty to 
exercise reasonable care for them 
while in his possession. Laughren v. 
Barnard, 115 Minn. 276, 132 NW 301. 
See also Smith v. McGill, 27 Mich. 
142. (2) So, where plaintiff leased a 
farm with thirteen average cows to 
defendant, agreeing to replace any 
cows that proved a failure, and de- 
fendant agreed to return thirteen 
average cows on expiration of the 
lease, plaintiff was entitled to re- 
cover from defendant the value of a 
cow which died because of defend- 
ant’s negligence, whether she was 
replaced by plaintiff or not. Scott v. 
Lockwood, 102 App. Div. 223, 92 NYS 

95. Evans v. Nail, 1 Ga. A. 42, 57 


SE 1020. 
96. Evans v. Nail, 1 Ga. A. 42. 57 
Broussard v. Sells-Floto 


SE 1020; 
Show, (Tex. Civ. A.) 128 SW 439. 


97. Harrison v. Marshall, 4-E. D. 
Smith GNISY.) 2c 
98. O’Riley v. Waters, 19 Kan. 


439. 

99. Banfield v. Whipple, 10 Alien 
(Mass.) 27, 87 AmD 618. 

1. Graves v. Moses, 13 ete SOD 
Hubbard v. Hunt, 41 Vt. 37 

2. West v. Blackshear, 20 ‘Fla. 457. 

38. Homer v. Thwing, 3.) Pick: 
(Mass.) 492; Wheelock v. Wheel- 
wright, 5 Mass. 104. See Weller v. 
Camp, 169 Ala. 9275;'°52. .S.7'929"%"38 
LRANS 1106 (complaint sufficient). 

4. “Roteh v." Hawes; *222 . Piek 
(Mass.) 136, 22 AmD 414. 


to g0, was apparently known to the 
common law a long time before the 
declaration in trover was invented. 
Spooner v. Manchester, 133 Mass. 
270, 43 AmR 514 [cit Y. B. 21 Edw. 
TVs ion Dl 91s 

5. Cumberland Tel., ete., Co. 
Taylor, 44 Ind. A. 27, 88 NE 631. 

[a] Complaint held sufficient see 
Weller v. Camp, 169 Ala. 275, 52 S 
929, 28 LRANS 1106. 

[b] Forms of declarations against 
a bailee for injuries to an animal 


‘bailed see Spooner v. Manchester, 


133 Mass. 270, 43 AmR 514; Banfield 
v. Whipple, 10 Allen (Mass. ) 2 Smt 
AmD 618; Edwards v. Carr, 13 Gray 
(Mass.) 234. 

6. In cases of hailment generally 
see Bailments [5 Cye 217]. 

7. Ala.—Weller v. Camp, ned Ala. 
275, 52 S 929, 28 LRANS 110 

Me.—Sanford v. Kimball, $06 Me. 
355, 76 A 890, 188 AmSR 345; Leach 
v. French, 69 Me. 389, 31 AmR 296. 

N. Y.—Hale v. Smith, US UNESS ve 


Bs Harrington v. Snyder, 3 Barb. 
Oh.—McDonald v. Miser, 25 Oh. 
Cine GEN Gb3s 


a Sonar eee v. Dorrance, 19 SS. 

Vt.—Malaney v. eee 60 Vt. 571, 
15 A 326, 6 AmSR 135. 

Eng.—Cooper v. Barton, 3 Campb. 
5 note. 

[a] The mere fact that a hired 
horse becomes sick or diseased while 
in the possession of the hirer raises 
no presumption of negligence on his 
part, but the presumption is the 
other way. Leach y. French, 69 Me. 
389, 31 AmR 296. 

[b] Where a hired horse was re- 
turned to the letter with his knees 
broken in consequence of a fall, it 
was held, in an action by the letter 
against the hirer, that plaintiff could 
not recover without giving some evi- 
dence of negligence. Cooper vy. Bar- 
ton, 3 Campb. 5 note. 


For later cases. 


developments and changes in the law see cumulative Annotations, same title, page and note number. 
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| fron fault contributing to the injury.§ Ac- 
cording to some decisions this burden is not shifted 
by merely showing that the animal was sound 
when delivered to bailee, and, when returned, that 
it was injured in a way that does not ordinarily 
occur without negligence;® but other cases hold that 
plaintiff is bound only to show that the animal was 
injured while in the possession of defendant, 
whereupon the law presumes negligence, and casts 
upon defendant the burden to show that he exer- 
cised proper care.1° But where the bailor, pur- 
suant to the contract, furnishes his own driver, the 
presumption is that the injury was due to his 
negligence, if the injury indicates negligence of 
anyone; and it is error, in an action for the injury, 
to charge that the burden rests on defendant to 
show that the horse was not injured by his negli- 
gence.11 The hirer of a horse, to avoid liability for 
its injury, is not bound to show how the injury was 
received. It is sufficient to show that it was mys- 
teriously inflicted, and the owner is then bound to 
show the hirer’s negligence.}” 

[§ 49] bb. Admissibility. In an action for con- 
version, evidence is admissible to show what local- 
ity was commonly meant by the term used,!* as is 
also evidence as to what defendant said, after the 
accident, about making good the damage done to 
the team.1* But declarations of the bailee to his 
own family at his own house, of his intention to 
hire the horse for a given purpose, are not admis- 


8. Hale v. Smith, 78 N. Y. 480. horse and buggy 
9. Harrington v. Snyder, 3 Barb. 
(N. Y.) 380; McDonald v. Miser, 25 


Oh. Cir. Ct. 753; Malaney v. Taft, 60 | trol. 


ANIMALS 


fendant, and he had taken them be- 
yond the plaintiff's view and con- 
The plaintiff had no personal 


[3'C- de} 29: 


sible, nor are remarks made by the bailee to a 
person whom he had sought to employ as a far- 
rier.1° The fact that, immediately after an injury 
resulting from immoderate driving, the bailee made 
an assignment of all his property is admissible,1* 
and where the horse is returned after the conver- 
sion and received back by the bailor, such return 
may be given in evidence in mitigation of dam- 
ages.1§ 

[§ 50] (e) Questions of Law and Fact. What 
is due care is a question to be decided by the 
court.1° Whether the bailee has exercised such care 
is.a question for the jury,?° as are also the ques- 
tions whether the departure from the terms of the 
bailment contributed to the injury,?4 what were the 
terms of the contract of bailment, if oral,?? and 
whether the taking back of the property and the 
presentation of a bill for its use constitute a waiver 
of the tort.?* 

The question of contributory negligence on the 
part of the bailor is for the jury.?4 

[§ 51] (3) Damages. If the bailee of an animal 
fails to use it well and to take due care of it, and 
it is injured or killed because of such failure, the 
bailor is entitled to recover such damages as are 
the natural and proximate consequences of the 
breach of contract.2> If the bad usage or want 
of care produce the death of the animal, the value 
of the animal may be recovered.?® If the animal is 
returned in a damaged condition, the measure of 


wholly to the de-|factorily explain how the injury was 
received and in absence of such sat- 
isfactory explanation his liability fol- 


lows. The law does not require so 


Vt. 571, 15 A 326, 6 AmSR 135; Cooper 
v. Barton, 3 Campb. 5 note. 
10. Colo.—Nutt v. Davison, 54 
Colo. 586, 131 P 390, 44 LRANS 1170. 
Ga.—Hawkins v. Haynes, 71 Ga. 40. 
Ill.—Funkhouser v. Wagner, 62 
orb 59; aoe v. Butkiewicz, 140 
A. 375 


Mo.—Dalton v. Redemeyer, 154 Mo. 
A. 190, 133 SW 133; Arnot v. Bran- 
conier, 14 Mo. A. 31. 

N..Y¥.—Collins v. Bennett, 46 N. Y. 
490; Selesky v. Vollmer, 107 App. Div. 
300, 95 NYS 130 (where a horse died 
of colic while in the possession of a 
bailee); Powers v. Jughardt, 101 App. 


Div. 53, 91 NYS 556 (injuries to 
a horse); Rutherford v. Krause, 55 
mpp. Div. 210; NYS 781 (in- 


juries sustained by a wagon, harness, 
and horses); Collins v. Miller, ' 38 
BSC die SUNS, Litt (where a 
horse died while in the possession of 
the bailee); Lyons v. Thomas, 34 
Misc. 175, 68 NYS 802 (where it was 
found necessary to shoot a horse four 
days after it had been returned by 
a bailee); Nichols v. Balch, 8 Misc. 
452, 28 NYS 667 Cwhere a horse was 
injured while in the possession of 
one who took him on trial with the 
intention of purchasing him). 
Eng.—Mackenzie v. Cox, 9 C. & P. 
632, 38 ECL 369 (where it was held 
that if a dog in charge of a bailee 
for hire was lost the onus was on 
the bailee to show that the loss oc- 
curred without his fault). 
Ont.—Pratt v. Waddington, 23 Ont. 
L. 178, 2 OntWN 746, 18 OntWR 725. 
[a] Foundation of rule.—(1) “This 
rule has been laid down by the court 
of appeals of New York in Collins 
v. Bennett, 46 N. Y. 490, 494, where 
it is said to rest upon two reasons: 
1. That the facts are within the de- 
fendant’s peculiar knowledge, and he 
should therefore prove them. 2. 
That such an injury does not usually 
occur without negligence on the part 
of the custodian of the animal. The 
former of these reasons we regard 
as quite cogent in connection with 
the facts of this case. The plaintiff 
had committed the custody of the 


knowledge of the circumstances at- 
tending the injury; the defendant 
presumptively knew all about it. 
Surely a rule which would require 
the party whose situation implies 
that he has no knowledge of the cir- 
cumstances immediately attending 
the loss or injury to come forward 
and prove such circumstances, and 
which would allow the party whose 
situation implies that he has full 
knowledge of them, to remain silent, 
would be at once illogical, inconven- 
ient, and unjust. The object of legal 
proceedings is to elicit the truth, and 
in civil cases the law generally de- 
mands the disclosure of the party 
who knows the facts and who in 
fairness ought to speak.’”’ Arnot v. 
Branconier, 14 Mo. A. 431, 435. (2) 
“The rule that the burden of proof 
rests upon a bailee is generally stated 
of cases in which the bailee has ex- 
clusive possession. Collins v. Bennett, 
supra. And it rests upon the con- 
sideration that in such cases the 
facts attending loss or injury must 
be peculiarly within the bailee’s own 
knowledge. On no other principle 
can a departure from the rule which 
reauires the plaintiff to make out his 
case be sustained, and, unless the 
bailor goes with his property or re- 
serves a certain oversight, as where 
the owner of a horse rides with the 
hirer, or the zuest at an inn puts 
his watch under his pillow. or a 
drover goes on the train with his 
cattle—instances mentioned in the 
books—the bailee must have peculiar 
knowledge.” Weller v. Camp, 169 
Ala, 275, 282, 52S 929, 28 LRANS 1106. 

{[b] Where a horse hired in a 
sound condition was returned badlv 
foundered so that he died, it was held 
competent for the jury to infer neg- 
ligence from the evidence in the case. 
Hambleton v. McGee, 19 Md. 43. 

11. Weller v. Camp, 169 Ala. 275, 
52 S 929, 28 LRANS 1106. 

12. Sanford y. Kimball, 106 Me. 
355, 357, 78 A» 890, 188 AmSR 345 
(where the court said: “The plain- 
tiff, however, contends that it de- 
volved upon the defendant to satis- 


much, amounting in this case to an 
impossibility, because the cause or 
source of this injury is admitted to 
be a mystery. If the plaintiff’s con-+ 
tention were true, the liability of the 
bailee in cases where the causes of 
the injury are unknown, would rise 
to that of an insurer. It was only 
incumbent upon the defendant to ex- 
plain the circumstances and to give 
the reason why the horse was not 
returned to the plaintiff. He need 
go no further’’). 

13. Moore v. Hill, 62 Vt. 424,19 A 
997. In this case it appeared that 
defendant hired a horse and team to 
go to Willoughby Lake, and the ‘ques- 
tion was whether, under the contract, 
defendant had a right to drive be- 
yond the Willoughby Lake House. 
It was held that the fact that per- 
sons familiar with the vicinity ad- 
dressed letters to Willoughby Lake 
which were intended for the Wil- 
loughby Lake House was competent; 
but the fact that a particular stable- 
keeper had uniformly left people 
whom he carried to the lake at or 
near the Willoughby Lake House was 


not. 
14. Moore v. Hill, 62 Vt. 424, 19 
15 Gray 


A 997. 
152 Lucas! vy: 
(Mass.) 306. 
16. Ruggles v. Fay, 31 Mich. 141. 
17. Banfield v. Whipple, 10 Allen 
(Mass.) 27, 81 AmD 618. 
18. Wheelock v. Wheelwright, 5 
Mass. 104. 
- Rowland v. Jones, 73 N. C. 52. 
20. West v. Blackshear, 20 Fla. 
457; Sanford v. Kimball, 106 Me. 355, 
76 A 890, 1388 AmSR 345; Ruggles v. 


Trumbull, 


Fay, 31 Mich. 141; Rowland v. Jones, 
73° Ne -Cais2: 

21. Farkas v. Powell, 86 Ga. 800, 
13° SE 200, 12 LRA 397. 

22. Lucas v. Trumbull, 15 Gray 


(Mass.) 306. 
23. Lucas v. Trumbull, 
(Mass.) 306. 


15 


Grav 


24. Ireland y. Clark, 109 
83 A 667. 

25. Graves v. Moses, 1 

26. Graves v. Moses, J 


30 [3C.J.] 


damages is the difference between the value of the 
animal when delivered and its value when re- 
turned.27 Since the bailor can charge the delin- 
quent party only for such damages as by reasonable 
cndeavors and expense he could not prevent, the 
bailor is required, in case a horse let to hire is 
made sick by the misconduct or neglect of the hirer, 
to use all reasonable exertions to cure him and 
prevent his death.?* The expense to which he is put 
and the trouble and attention which he is obliged 
to bestow for this purpose are occasioned by the 
breach of the hirer’s engagement, and are natural 
and proximate damages resulting from it, and for 
these also he is entitled to recover.*® 

[§ 52] b. To Third Person for Care of Sick Ani- 
mal, A person who hires a horse is not liable to a 
third person for the expense of caring for it if, 
without his fault, it becomes sick on his hands, but 
the owner is liable therefor if, with his knowledge, 
the animal is cared for at the request of the hirer.®° 

[§ 53] B. Agistment—l. Definitions and Dis- 
tinctions. Agistment is the taking of the cattle of 
another into the grounds of the agistor to be cared 
for, fed, or pastured, for hire.** 

An agistor is one who receives and pastures cat- 
tle for hire.*? 

An agistment differs from a lease in that the 
agistor retains possession of the land.** 

[§ 54] 2. Nature of Contract. Agistment is a 
bailment for the mutual benefit of bailor and bailee, 


ANIMALS 


Oe 
[§§ 51-55 


and is subject to the same general principles, as to: 
rights and liabilities, as that class of bailments 
generally.** 

[§ 55] 3. Rights of Agistor—a. Against Owner 
—(1) To Compensation—(a) In General. The com-. 
pensation to which an agistor is entitled is usually 
regulated by contract between the parties;*> but in 
the absence of such contract an agistor is entitled 
to a fair compensation *° for the reasonable value 
of the pasturage.®* 

Necessity of money compensation. The compen- 
sation need not consist of money; the contract may 
provide for anything of value to the agistor, such 
as the increase of the animals, or other profits 
accruing from them,*® or the right to use them if 
they are work animals.°® 

Performance of his contract by the agistor is nee- 
essary before compensation can be recovered.*? 

Effect of loss of lien. The fact that an agistor 
has lost his len on the animals does not take away 
his right to recover proper compensation.*+ 

Title to land. Where an agistor sues for his 
compensation, the fact that the title to the land 
upon which the animals were pastured is not in 


the agistor is immaterial.*? 


Necessity of payment or tender. Before the 
owner can lawfully. obtain possession of his stock 


‘he must pay *® or tender ** to the agistor the full 


amount due for their food and care, unless the lat- 


ter has rendered a tender impracticable or super- 


McCarthy, 73]|plaintiff’'s wages at fifty dollars a 


27. Laughren v. Barnard, 115 Nebr.—Mattern  v. 
Minn. 276, 132 NW_ 301. Nebr. 228, 102 NW 468. 
28. Graves v. Moses, 13 Minn. 
335 140 [aff 116 N. 


28. Graves v. Moses, 13 Minn. 335; 
Dalton v. Redemeyer, 154 Mo. A. 190, 
133 SW 133. ‘ 

80. Leach vy. French, 69 Me. 389, 
31 AmR 296; Harrington v. Snyder, 
3 Barb. (N. Y.) :380. 

81. Williams v. Miller, 68 Cal. 290, 
293, 9 P 166; Auld v. Travis, 5 Colo. 
A. 585, 89 P 357, 358; Root v. Utter, 
173 Til. A. 478, 477; Atwater v. Lowe, 
39 Hun (N. Y.) 150, 152. 

32. Century D. [quot Root v. Ut- 
ter, 173 Ill. A. 473, 477; W. H. How- 
ard Comn. Co. v. National Live Stock 
Bank, 93 Ill. A. 473, 475]. And see 
Williams v. Miller, (Cal.) 6 P 14; 
Howard v. Throckmorton, 59 Cal. 79; 
Vaughan y. Bixby, 24 Cal. A. 641, 
142 P 100; Skinner v. Caughey, 64 
Minn. 375, 67 NW 203; Atwater v. 
Lowe, 39 Hun (N. Y.) 150; Bass v. 
Pierce, 16 Barb. (N. Y.) 595; Pearce 
v. Sheppard, 24 Ont. 167. : 

[a] Formerly an “agister, agistor 
or, perhaps more properly, agistator, 
was the ancient official title of the 
guardian of the cattle pastured for 
a stipulated sum in the king’s forest. 
He collected the money paid for 


them.” Encyclopedic D. 

33. Williams v. Miller, 68 Cal. 
290, 9 P.166. 

[a] The distinction between a per- 


son having possession of cattle as 
an agistor, and one who has posses- 
sion as the lessee of a farm and the 
cattle thereon, is that in the case of 
an agistor the possession is more 
in the nature of an agent or bailee; 
the owner, remaining constructively 
in the possession, may at any time 
take them into his actual possession. 
But in the case of a lessee, the own- 
er’s interest in the cattle is parted 
with for the term of the lease. With- 
in that term he is not entitled to 
their products, cannot regain their 
possession, and they are not subject 
to his\management or control. At- 
water v. Lowe, 39 Hun (N. Y.) 150. 
4, Ga.—Wilensky v. Martin, 4 Ga. 
, 60 SE 1074. 
loyd v. Steiger, 139 Tll. 41, 
[aff 3811 AS L107: 
n v. Arnold, 118 Mo. A. 


19 Pat 66e 


N. Y.—Gibbs v. Coykendall, 39 Hun 
Y. 666 mem, 22 NE 
1135 mem]. 


Py ie Eee v. Allen, 2 Penr. & W. 
Vt.—Sargent v. Slack, 47 Vt. 674, 19 
AmR 136; Phelps v. Paris, 39 Vt. 511. 
See generally Bailments [5 Cyc174 
et seq]. 

[a] For forms of contracts of 
agistment see O’Keefe v. Talbot, 84 
Iowa 233, 234, 50 NW 978; Meuly v. 
Corkill,-) 75 «Tex. 599)\- 6005112. -SiW. 
1005; McAuley v. Harris, 71 Tex. 
631, 6382, 9' SW 679. 

35. Williams v. Miller, 68 Cal. 290, 
Stonam v. Waldo, 17 Mo. 
489; Miller v. Lewis, 17 S. D. 448, 
97 NW 364; Meuly v. Corkill, 75 Tex. 
599, 12 SW 1005. 

[a] Illustrations.—(1) Where, by 
the contract sued upon, plaintiff bound 
himself to winter a certain number 
of cattle for defendant, and defen- 
dant obligated himself to pay a stipu- 
lated sum for every head delivered 
in the spring “in good, thrifty order 
and condition,” plaintiff could not 
recover for the keeping of any cattle 
that died, or were not delivered in 
good, thrifty order and_ condition, 
although their death or ill condition 
might not have been caused by any 
want of care on his part. Stonam v. 
Waldo, 17 Mo. 489. (2) So, too, where, 
by the terms of the contract, plain- 
tiff undertook to pasture all the cat- 
tle certain land was capable of graz- 
ing—in no case less than three thou- 
sand head—at one dollar for each 
head, of cattle so pastured, the con- 
dition that the land should be ca- 
pable of grazing three thousand head 
of cattle was deemed an essential 
condition of the agreement, and, its 
capacity being less, it was held that 
the owner of the cattle was not liable 
to pay the full price agreed on for 
pasture. Williams v. Miller, 68 Cal. 
290,9 P166. (3) In Leonardo v. Bun- 
nell, 77 Wash. 495, 137 P 1033, it was 
held that under an agreement by 
which plaintiff was to care for de- 
fendants’ sheep for one year, the ex- 
penses were first to be deducted from 
the gross receipts of the wool and 
the increase, and that one half of 
the net proceeds after deducting 


month were then to be divided equal- 


ly between the parties. 


[b] Question for jury.—Where the 
contract provides a mode of ascer- 


taining the number of cattle for 


which pasture fees should be paid, 
although resort to that mode is pre- 
vented by the voluntary act of the 
owner of the cattle, the determina- 
tion of the number is for the jury 
upon all the testimony, and it is er- 
ror for the court to charge that the 
largest number proved to have been 
put in should be found. McAuley v. 
Harris, 71 Tex. 631, 9 SW 679. 

36. Waters v. McClellan, 4 Dall. 
(Pa.) 208, 1 L. ed. 803. 

37. Iowa, etc., Bank v. Price, 12: 
S. D. 184, 80 NW 195; O’Neal v. 
Knippa, (Tex.) 19 SW 1020. 

; Insufficient pasture. — Where 
it appears that the pasture was in- 
capable of grazing the number of 
cattle contracted for, the agistor can- 
not recover compensation for cattle 
which were removed therefrom. Wil- 
liams v. Miller, 68 Cal. 290, 9 P 166. 

38. Schrandt v. Young, 62 Nebr. 
254, 86 NW 1085; London, ete., Bank 
v. Belton, 15 Q. B. D. 457. 

39. Allen v. Allen, 2 Penr. & W. 
CBae)e 166; ; 

40. Bouvier v: Brass, 12 Ariz. 310, 
100 P 799. 

[a] Contract held entire—A con- 
tract by which defendant agreed, 
for a certain sum payable in install- 
ments, to furnish pasturage and hay 
for plaintiff's cattle and later to disk 
and sow a field to produce further 
pasturage was held not to be sever- 
able, and defendant did not perform 
his ,part of the contract until he 
had disked and sowed the land as 
agreed. Bouvier v. Brass, 12 Ariz. 
310, 100 P 799. 

41. Folsom y. Barrett, 180 Mass. 
439, 62 NE 723, 91 AmSR 320; Berry 
v. Tilden, 70 Mo. 489. 


42. Eastman v. Tuttle, 1 Cow. 3 
Y.) 248. ora 
43. Danforth v. Pratt, 42 Me. 50; 


Gates v. Parrott, 31 Nebr. 581, 48 NW 
387; Yearsley v. Gray, 140 Pa. 238, 
21 A 318. ‘ 
44. Seale v. McCarthy, 148 Cal. 
61, 82 P 845; Gates v. Parrott, 31 
Nebr. 581, 48 NW _ 387; Sargent v. 
Slack, 47 Vt. 674, 19 AmR 136. 


ses, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 55-57] 


fluous.*® In case of a tender it must be kept good.*® 

[§ 56] (b) Actions for Compensation.*7 A peti- 
tion in an action on a contract of agistment, which 
sets out the contract, the performance of its terms 
by plaintiff, and a breach by defendant, is suffi- 


eient.48 
Set-off or counterclaim. 


45. Staat v. Evans, 85 Ill. 455. 
[a] Ilustrations.—(1) The owner 


due for the agistment of his cattle, 
where the agistor claims more than he 
is entitled to. Bowden v. Dugan, 91 
Me. 141, 39 A 467. (2) Neither is it 
necessary to make such tender where 
the agistor has converted the animals 
into money. Staat v. Evans, 35 Ill. 
455. (3) But where an agistor claims 
‘an excessive amount in good faith 
the owner is not thereby relieved 
from the necessity of tendering the 
amount due. Folsom vy. Barrett, 180 
‘Mass. 439, 62 NE 723, 91 AmSR 320; 
Berry v. Tilden, 70 Mo. 489. (4) Nor 
does the declaration made by a bailee 
to a stranger, that he will not give 
up to the owner the property in his 
~ possession which he detains by vir- 
tue of his lien, on full payment of 
‘such lien, dispense with the necessity 
of a tender of the charges by the 
owner before bringing suit. Brown 
v. Holmes, 21 Kan. 687. 
46. Sargent v. Slack, 47 Vt. 674, 
19 AmR 136. 
47. [a] Form of petition to recover 
compensation for agistment see Cal- 


land v. Nichols, 30 Nebr. 532, 533, 
46 NW 6381. fils 
[b] Form of answer to petition 


to recover compensation, setting up 
want of proper care of cattle see 
Calland v. Nichols, 30 Nebr. 532, 534, 
46 NW 681. 

48. Meuly v. Corkill, 75 Tex. 599, 
(12 SW 1005. 

[a] The number of acres con- 
tained in the pasture need not be al- 


leged. .O’Neal v. Knippa, (Tex.) 19 
Sw 1020. 
49. McAuley v. Harris, 71 Tex. 


631, 9 SW 679; Scoville vy. Melton, 38 
Tex. Civ. A. 351, 85 SW 463; Fields 
v. Haley, (Tex. Civ. A.) 52 SW 115; 
Sargent v. Slack, 47 Vt. 674, 19 AmR 
136: Phelps v. Paris, 39 Vt. 511; 
Nicolls v. Duncan, 11 U. C. Q. B. 332. 

59. Goodfellow v. Meegan, 32 Mo. 
280; Waldo v. Beckwith, 1 N. M. 97. 

51. Right to lien: On_ estrays 
see infra § 280. On impounding tres- 
passing animals see infra § 432. 

; Priority of chattel mortgage see 
Chattel Mortgages [7 Cyc 37]. See 
also 2 Cyc 319. Rights of bona fide 
purchasers see Sales [35 Cyc 345]. 

52. 2 Bell Comm. 110 [cit Good- 
rich v. Willard, 7 Gray (Mass.) 183]. 

58. Yearsley v. Gray, 140 Pa. 238, 

21 A 318; Hoover v. Epler, 52 Pa. 
522; Megee v. Beirne, 39 Pa. 50; Cad- 
walader v. Dilworth, 26 WklyNC 
(Pa.) 32. See also Mathias v. Sellers, 
86 Pa. 486, 27 AmR 723. 

{a] Reason of Pennsylvania rule. 
—In Steinman vy. Wilkins, 7 Watts 
& S. (Pa.) 466, 467, 42 AmD 254, 
Gibson, C. J., said: “The doctrine of 
specific lien has been extended _ to 
almost every case in which the thing 
has been improved by the agency of 
the bailee. Yet, in the recent case 
of Jackson v. Cummins, 3 Jur. 436, 
2 ERC 548, it was held to extend no 
further than to cases in which the 
bailee has directly conferred addi- 
tional value by labor or skill, or in- 
directly by the instrumentality of an 
agent under his control; in supposed 
accordance with which it was ruled 
that the agistment of cattle gives no 
lien. But it is difficult to find an ar- 
gument for the position that a man 


In an action by the 
-agistor for the cost of agistment the owner, when 
the facts warrant it, may claim by way of set-off, 
counterclaim, or reconvention, any damage which 
he has suffered by reason of the failure of the 
agistor to perform his duties properly.® 


need not make tender of the amount; not increase its 
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[§ 57] 


who fits an ox for the shambles, by 
fattening it with his provender does 
intrinsic value by 
means exclusively within his con- 
trol.” The language of Gibson, C. J., 
in Steinman y. Wilkins, supra, was 
approved by Brewer, J., in Kelsey 
v. Layne, 28 Kan. 218, 224, 42 AmR 


158. : 
54. Ala.—Hickman vy. Thomas, 16 
Ala. 666. A 


Cal.—Lewis v. Tyler, 23 Cal. 364. 

Colo.—Ellison v. Tuckerman, 24 
Colo. (AL 322,:134 PB 11635. Auld sve 
Travis;<5 Colo. A» (535, 39 P2357. 

Conn.—Fishell v. Morris, 57 Conn. 
547, 18 A 717, 6 LRA 82. 

eat ee De® v. Holland, 31 Ga. 


39. 

Tll.—Millikin vy. Jones, 77 Ill. 372. 

Ind.—Hanch vy. Ripley, 127 Ind. 151, 
26 NE 70, 11 LRA 61, 

Iowa.—Scott v. Mercer, 63 NW 325; 
Munson vy. Porter, 63 Iowa 453, 19 


NW 290; McDonald vy. Bennett, 45 
Iowa 456. 

Me.—Allen v. Ham, 63 Me. 532; 
Miller v. Marston, 35 Me. 153, 56 
AmD °694. 

Mass.—Goell v. Morse, 126 Mass. 


480; Goodrich v. Willard, 7 Gray 183. 

Mich.—Elliott v. Martin, 105 Mich. 
506, 63 NW 525, 55 AmSR 461. 

Minn.—Skinner v. Caughey, 64 
Minn. 375, 67 NW 203. . 

Mo.—Tandy v. Elmore-Cooper Live 
Stock Commn. Co., 113 Mo. A. 409, 
87 SW 614; Pickett v. McCord, 62 
Mo. A. 467; McPherson First Nat. 
Bank v. George R. Barse Live Stock 
Commn. Co., 61 Mo. A. 143; Stone v. 
Kelley, 59 Mo. A. 214. 

Nebr.—Becker v. Brown, 65 Nebr. 
264, 91 NW 178. 

N. H.—Cross v. Wilkins, 43 N. H. 
332. 

N. Y.—Peter Barrett Mfg. Co. v. 
Van Ronk, 212 N. Y. 90, 105 NE 811; 
Bissell v. Pearce, 28 N. Y. 252; Jack- 
son v. Kasseall, 30 Hun 231; Bass v. 
Pierce, 16 Barb. 595; Fox v. Mc- 
Gregor, 11 Barb. 41; Grinnell v. Cook, 
3 Hill 485, 38 AmD 663. 

N. C.—Mauney v. Ingram, 78 N. C. 
96. 

Or.—Sharp v. Johnson, 88 Or. 246, 
63 P 485, 84 AmSR 788. 

Ss. D.—Wright v. Sherman, 3 S. D. 
290, 52 NW 1093, 17 LRA 792. 

Tenn.—McGhee v. Edwards, 87 
Tenn. 506, 11 SW 316, 3 LRA 654; 
Saint v. Smith, 1 Coldw. 51. 

Vt.—Chase v. Robinson, 86 Vt. 
240, 84 A 867; Ingalls v. Vance, 61 
vt. 582, 18 A 452; Willis v. Barrister, 
36 Vt. 220; Cummings v. Harris, 3 
Vt. 244, 23 AmD 206. 

W. Va.—Lambert v. Nicklass, 45 
W. Va. 527, 31 SE 951, 72 AmSR 828, 
44 LRA 561. 

Eng.—Bevan v. Waters, 3 C. & P. 
520, 14 ECL 693; Wallace v. Wood- 
gate, 1 (Cie& B.7 575, 12  BWCLA328; 
Chapman v. Allen, Cro. Car. 271, 79 
Reprint 886, 2 ERC 547; Judson v. 
Etheridge, 1 Cromp. & M. 743; Jack- 
son v. Cummins, 8 Jur. 436, 2 ERC 
548; Yorke v. Grenaugh, 2 Ld. Raym. 
866, 92 Reprint 79. 

Can.—Morrison v. Bryan, 12 West- 
LR 415. 

See Kelsey v. Layne, 28 Kan. 218, 
42 AmR 158. h 

[a] Reasons for denying lien.—(1) 
An agistor is merely a keeper of the 
animal intrusted to him, and does not 
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Burden of proof. In an action to recover for the 
pasturing of cattle,.some of which were not re- 
turned by the bailee, it is incumbent on plaintiff 
to prove that he used the degree of diligence re- 
quired of him by his contract.°° 
(2) To Lien®!—(a) At Common Law. 
Except in Scotland? and in Pennsylvania,®® it is 
well settled that, independently of statute or spe- 
cial agreement, one who feeds or cares for an ani- 
mal of another has no lien thereon for his charges.®4 

For special services. 
perform some special service with respect to the 


When an agistor has to 


impart any new value to it; nor does 
he come within the policy of the law 
which gives to innkeepers and -com-, 
mon carriers a lien for the benefit of 
trade, for he is not, like them, bound 
to receive all cattle that may be 
brought to him for the purpose of 
care and keeping, but may receive 
or refuse them as he sees fit. He 
may impose such terms and condi- 
tions as he may deem proper, and 
may thus acquire a lien by agree- 
ment to cover his reasonable charge. 
Cross v. Wilkins, 43 N. H. 332; Jack- 
son v. Kasseall, 30 Hun (N. Y.) 231; 
Grinnell v. Cook, 3 Hill (N. Y.) 485. 
38 AmD 663; Sharp v. Johnson, 38 
Ors. 246,637 Ps 485,484 AmSR 27885 
Wright v. Sherman, 3 S. D. 290, 53 
NW 1093, 17 LRA 792; McGhee v. 
Edwards, 87 Tenn. 506, 11 SW 316, 
3 LRA 654; Wills v. Barrister, 36 Vt. 
220; Cummings v. Harris, 3 Vt. 244, 
23 AmD 206; Jackson vy. Cummins, 3 
Jur. 436, 2 ERC 548. (2) “An agistor 
of cattle is under no legal obligation 
to take the charge of or keep any 
cattle that may be brought to him 
for that purpose. He may receive 
or refuse them, without violating any 
duty or obligation imposed on him 
by the law; and he is at perfect 
liberty, therefore, when he receives 
stock to keep, to impose such terms 
and conditions as he may deem 
proper. And he may require an 
agreement that he shall have a lien 
upon the animals for his reasonable 
charges, or for the agreed price, if 
he shall deem it necessary for his 
security. That class of bailees, how- 
ever, who are required by law to 
take the charge and custody of, and 
to keep animals for others, have no 
right to impose conditions upon those 
who employ them; and the law, 
therefore, very properly gives them 
a lien upon the property for their 
security.” Lewis v. Tyler, 23 Cal. 
364. (3) In Morrison v. Bryan, 12 
WestLR 415, 417, it was said: “This 
is laid down in the principal case of 
Jackson y. Cummins, 3 Jur. 486, 2 
ERC 548. Parke, B., in that case 
says (p. 437): ‘The general rule, as 
laid down by Best, C. J., in Bevan 
v. Waters, M. & M. 235, 22 ECL 515, 
and by this Court in Searfe vy. Mor- 
gan, 1 H. & H. 292, is, that by the 
general law, in the absence of any 
special agreement, whenever a party 
has expended labour and skill in the 
improvement of a chattel bailed to 
him, he has a lien upon it. Now, the 
case of agistment does not fall with- 
in that principle, inasmuch as the 
agister does not confer any addition- 
al value on the article, either by the 
exertion of any skill of his own, or 
indirectly by means of any instru- 
ment in his possession, as was the 
case with the stallion in Scarfe v. 
Morgan, supra; he simply takes in 
the animal to feed it. In addition 
to which, we have the express au- 
thority of Chapman vy. Allen, Cro. 
Car. 271, 79 Reprint 836, 2 ERC 547, 
that an agister has no lien... . 3 
am clear that this agister has 
lien, as his case certainly does not 
come within the general principles 
which have been established; in ad- 
dition to which, such a claim would 
be inconsistent with the more gen- 
eral right exerciseable by the own- 
er of the cattle.’ ”’ 
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agisted animal, he will generally be entitled to a 
compensation for 
Thus the common law recognized a hen 
in’ favor of farriers for their reasonable charges in 
doctoring and curing animals submitted to their 
eare,°® and in favor of trainers of a horse for the 
labor, skill, and expense bestowed by them, whereby 
the value of the animal was enhanced." 
would be no lien where such service was merely 
incidental and rendered in the course of keeping.®® 
A lien accrues to an 
agistor for the keeping of the animals of another, 
where there is a contract for such lien, either ex- 
By failing to take possession of 
cattle at the expiration of the contract period, the 
owner impliedly contracts to pay the reasonable 
value of the feed and attention which the agistor 
was forced to give the cattle to prevent loss and 


hen for a reasonable 
service.®° 


[§ 58] (b) By Contract. 


press or implied.®® 


damage.°° 


55. Jackson v. Holland, 31 Ga. 
339; Towle v. Raymond, 58 N. H. 64; 
Bevan v. Waters, 3 C. & P. 520, 14 
ee ad 693; Scarfe v. Morgan, 1 H. & H. 

© 

56. Allen v. Ham, 63 Me. 532; Dan- 
forth vy. Pratt; 42° Me.’ 50; ord v. 
Jones, 24 Me. 439, 41 AmD 391; Mary- 
ville Nat. Bank v. Snyder, 85 Mo. 
A. 82; Hoover v. Epler, 52 Pa. 522; 
Scarfe v. Morgan, 1 H..& H. 292; 
Brenan vy. Currint, Say. 224, 96 Re- 
print 860. But see Nicolls v. Dun- 
ean, dU. C9 Q20B.9332, 3335 Cwhere 
it is said that “the right of lien in 
such a case as this seems to be sub- 
ject yet to doubt’). 

57. Ga.—Jackson v. Holland, 31 


Gan 300. 

i 2) 98 Iowa 
258, 67. NW 108, 60 AmSR 188. But 
compare Scott v. Mercer, 63 NW 325 
ea ane Iowa lL. '[1880] ec -25 


Me.—Allen v. Ham, 63 Me. 532. 

Mass.—Hodgkins v. Bowser, 195 
Mass. 141, 80 NE 796; Harris v. 
Woodruff, 124 Mass. 205, 26 AmR 658. 

N. H.—Towle v. Raymond, 58 N. H. 
64. 


N! -Y:—Grinnell  v. “Cook, 73’ * Hill 
485, 38 AmD 663. 

Pa.—Hartman vy. Keown, 101 Pa. 
338. 

Tenn.—Shields’ vy. Dodge, 14 Lea 
356; Farney v. Kerr, (Ch. A.) 48 SW 
103. 

Vt.—Chase v. Robinson, 86 Vt. 240, 
84 A 867 

Eng.—Forth v. Simpson, 13) Q:*B. 
680, 66 ECL 680, 116 Reprint 1423; 
Bevan v. Waters, 3)Cl) SPS 5200 104 
13) Fae oe Scarfe v. Morgan, 1 H. & 
H. 292 

[a] Racing illegal.—The fact that 
the animal was to be illegally used 
to run for bets and wagers will not 
make the contract for training ille- 
gal. Harris v. Woodruff, 124 Mass. 
205, 26 AmR 658.° 

58. Miller v. Marston, 35 Me. 153, 
56 AmD 694. 

59. Cal.—Lewis v. Tyler, 23 Cal. 


364. 

Ga.—Jackson vy. Holland, 31 Ga. 
339. 

Tll.—Millikin v. Jones, 77 Ill. 372; 
Campbell v. Headen, 89 Ill. A. 172. 

Iowa.—McCoy v. Hock, 37 Iowa 
436. 

Mass.—Perkins v. Boardman, 14 
Gray 481; Goodrich v. Willard, 7 
Gray 183. 

Mo.—Everett v. Barse Live Stock 
Commn. Co., 115 Mo. A. 482, 88 SW 
166; Powers v. Botts, 63 Mo. A. 285; 
Cunningham vy. Hamill, 84 Mo. A. 
389 


Eng.—Richards v. Symons, 8 Q. B. 
90, 55 ECL 90, 116 Reprint 808; 
Wallace v. Woodgate, 1 C. & P. 575, 
12 ECL 328. 

But see Cummings vy. Harris, 3 
Vt. 244, 23 AmD 206 (holding that 
a lien might be created at common 
law by agreement of the parties, but 
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[§ 59] 


such 


creating 1t.°? 
But there 


[§ 60] 
Valid Contract. 


compensate the 


(c) By Statute—aa. In General. 
all the states have statutes recognizing the rights 
of agistors to a len on horses and other animals 
for their keep.*+ 

The extent and character of such lien depend nec- 
essarily upon the construction given to the statute 
The better rule seems to be that 
such statutes, being in derogation of the common 
law, should be strictly construed,®* although there 
is some authority to the contrary effect.®4 

Effect of contract. 
fected by a contract for feeding or pasturage.® 
bb. Essentials to Creation of Lien—(aa) — 


“e i) "a 


-e 


[$§ 57-60. 


Nearly 


The statutory lien is not af- 


In order to create an agistor’s hen 


there must be an agreement either express or im- 
plied, on the part of the owner of the animals, to 


agistor for the accommodation.*® 


But such compensation need not consist of money; 


anything of value to the agistor will suffice, such 


to create such a lien the contract 
must expressly provide therefor). 

[a] Stipulation for pay ‘before 
moving.”—Under a contract for win- 
tering cattle, which expresses the 
sum the agistor is to receive therefor 
and provides that the amount so 
stipulated shall be paid “before moy- 
ing the cattle’ from the premises, 
the agistor is entitled to retain pos- 
session of the cattle until payment 
to him of the sum stipulated for 
their keeping. McCoy v. Hock, 37 
Iowa 436. 

[b] Privilege of sale to pay for 
keep.—An agreement that stock shall 
be liable for their keeping, with 
power to sell them to pay expenses, 
gives the bailee the right to sell 
only so much of it as is necessary 
to pay what might be due him for 
its keeping. A sale of more is a con- 
version, although such sale is not 
void, but only voidable, at the elec- 
tion of the: party sought to be di- 
vested of the _ title. Whitlock v. 
Heard, 13 Ala. 776, 48 AmD 73. And 
see infra § 60. 

€0. Cotton v. Gorrell, 180 Mo. 118, 
167 SW 1187. 

61. Cal.—Seale v. McCarthy, 148 
Cal. 61, 82 P 845; Johnson v. Perry, 
bdiGalrsbLay 

Colo.—Harper vy. Lockhart, 9 Colo. 
A. 430,-48 P 901; Auld vy. Traivis; 5 
Colo: PALES oy Cole oole 

Conn.—Fishell v. Morris, 57 Conn. 
540) F8AAlRd 76 RA 82. 

Ga.—Fulton v. Graham, ih Ga. A. 
659, 660, 75 SE 990 [cit Cyc]. 

Ida.—Mendilie v. Snell, 22 Ida. 
663, 127 P 550, 42 LRANS 731 and 
note 


nh renee v. Neigelsen, 15 III. 
Ind.—Hanch v. nee 1:27) Ind. 151, 
26 NE 70. 11 LRA 61. 

Iowa.—Wright v. Waddell, 89 Iowa 
350, 56 NW 650. 

Kan.—Kelsey v. Layne, 28 Kan. 
218, 42 AmR 158. 

Ky.—Speth v. Brangman, 84 SW 
1449. 27 KyL 295: Griffith v. Speaks, 
111 Ky. 149, 68 SW 465, 23 KyL 561; 
ore v. Gross, 108 Ky. 160, 55 SW 

Me.—Lord v. Collins, 76 Me. 443; 
Allen v. Ham, 63 Me. 532. 

Mass.—Howes v. Newcomb, 146 
Mass. 76, 15 NE 123. 

Mich.—Elliott v. Martin, 105 Mich. 
506. 68 NW 525, 55 AmSR 461. 

Mo. —Maryville Nat. Bank vy. Sny- 
der, 85 Mo. A. 82; Powers v. Botts, 
58 Mo. A. 1. 

Nebr.—Weber v. Whetstone, 53 
Nebr. 371, 73 NW 695; Kroll v. Ernst, 
34 Nebr. 482, 51 NW 1032; Gates v. 
Parrott, 31 Nebr. 581, 48 NW 387; 
im v. Wigton, 20 Nebr. 83, 29 NW 

H.—Smith v. Marden, 60 N. H. 
509° Towle v. Raymond, 58 N. H. 64. 

N. Y.—Armitage v. Mace, 96 N. 
Y. 588; Corning v. Ashley, 51 Hun 
483, 4 NYS 255. [aff £24) N. Yu 700 


mem, 24 NE 1100 mem]; Cook v. 
Shattuck, 21 NYS 29. 
Oh.—A’ylmore v. Kahn, 11 Oh. Cir. 
Ct 3925-5Oh.. Cir.) Dee, "410 
Or.—Sharp v. Johnson, 38 Or. 246, 
63 P 485, 84 AmSR 788. 

Vt.—Chase v. Robinson, 86 Vt. 240, 
84 A 867; Ingalls v. Vance, 61 Vt. 
582, 18 A 452. : : 

W. Va.—Lambert v. Nicklass, 45 
Wir Vian S527.) 1380) (SHG bt. 772 AmSR 
828, 44 LRA 561. 

Wyo. —Thomas v. Mann, 135 P1088. 

[a] Gien similar to chattel mort- 
gage.—Crismon vy. Barse Live Stock 
Commn. Co.5* 17 SOK 17 Si Eo Cos 

[b] Statute not retroactive.—Or- 
dinarily a statute giving an agistor’s 
lien has no retroactive effect, and 
does not confer any lien for services 
rendered prior to the time when the 
statute went into effect. Allen v. 
Ham, 63 Me. 532; Lafayette Nat. City 
Bank v. Henderson, 59 Wash. 354, 
109 P 1038, 

62. Hanch v. Ripley, 127 Ind. 151, 
26-NE) 70,.11, LRA 61; 

63. Colo. —Bailey v. O’Fallon, 30 
Colo. 419, 70 P 755. 

Me.—Lord v. Collins, 76 Me. 443. 

Mass.—Howes v. Newcomb, 146 
Mass. 76, 15 NE 123. 

Vt.—Ingalls v. Vance, 61 Vt. 582, 
18 A 452. 

Wyo.—Thomas v. Mann, 135 P1088. 

[a] “Giens are in derogation of 
the common law, and the court is 
not authorized to extend the law be- 
yond the objects specifically provid- 
ed for, or enforce a remedy provided 
by statute except in accordance with 
the terms thereof.” Lord vy. Collins, 
76 Me. 4438, 444. 

64. Becker v. Brown, 65 Nebr. 264, 
91 NW 178 (holding that a statute 
providing for an agistor’s lien is 
remedial in character and should re- 
ceive a liberal construction for the 
purpose of effectuating its object). 

65. Everett v. Barse Live Stock 
Commn. Co., 115 Mo. A. 482, 88 SW 
165 (where the court said: “There 
may be contracts for a lien in in- 
stances where the statute would not 
apply, in which cases, of course, the 
lien would depend wholly upon the 
contract. But where the facts con- 
cerning the agistment make a de- 
mand for which the statute gives a 
lien, a contract between the owner 
and the agister that the animals are 
to be pastured or fed in the manner, 
for the time and at the price agreed 
upon, will not affect the lien for the 
reasonable charge provided for in the 
statute’’). 

66. Colo.—Ellison v. Tuckerman, 
24 Colo. A. 322, 134 P 163; Auld v. 
Travis, 5 Colo. A. 535,139 P 357. 

Tll.— Root v. Utter, 173 Til. A. 473. 
Reo alee Campbell vy. Headen, 89 Ill. 


Bowser, 195 
Hamill, 84 


Mass.—Hodgkins_  v. 
Mass. 141, 80 NE 796. 

Mo.—Cunningham Vv. 
Mo. A. 389. 


For later casez, developments and changes in the law see cumulative Annotations, same title, page and note number. 


oe 4 


til 


§§ 60-63] 


as the increase of the animals, or other profits ac- 
eruing from them,®? or the right to use them if 


they are work animals, oe 
With whom made. 


ment.?° 


[§ 61] (bb) Possession. 


Mont.—Underwood vy. Birdsell, 6 
Mont. 142, 9 P 922. 

Nebr.—Hale v. Wigton, 20 Nebr. 
ee 29 NW 177. 

Y.—Cook v. Shattuck, 21 NYS 29. 

uaa yeee v. Johnson, 38 Or. 246, 
63 P 485, 84 AmSR 788. 

Wyo.—Thomas vy. Mann, 135 P1088. 

See Iowa, etc., Bank v. Price, 12 
S. D. 184, 80 NW 195. 


[a] Illustrations of implied con- 
tracts.—(1) Where, at the end of three 


months’ pasturage, plaintiff tendered 


the amount due therefor and demand- 
ed his catile, and defendant refused 
to accept the money or surrender the 
eattle, whereupon, on the same day, 
plaintiff brought replevin and took 
out his writ, but withheld service un- 
the end of the fourth month, it 
was held that there arose an implied 
contract to pay for the keeping to 


the end of the fourth month, which 


would sustain an agistor’s lien. 
‘Powers v. Botts, 63 Mo. A. 285; 
Powers v. Botts, 58 Mo. A. 1. (2) And 


where, in an action to foreclose a 
chattel mortgage, it was adjudged 
that plaintiff who seized the animals 
was not entitled thereto, and he 
thereupon notified the mortgagor 
that he held them subject to his 
order, but the latter failed to indi- 
eate that he would accept posses- 
sion, such failure’‘constitutes an im- 
plied promise to pay the reasonable 
value of their keep from the time 
of notice. Iowa, ete., Bank v. Price, 
12 S. D. 184, 80 NW 195. (3) So too 
where defendant’s horse strayedaway 


and was taken up by plaintiff and 


turned into pasture to prevent dam- 
age on plaintiff's premises, and de- 
fendant learned the fact’ shortly 
thereafter, and sent plaintiff word 
that he owned the horse, and not 
to udvertise it as an estray, but that 
he would come and get it, and 
thereafter allowed such. horse to re- 
main in plaintiff’s care for nearly 
two years after notice that plaintiff 
would claim payment for feed and 
eare, plaintiff was entitled to replevy 
the horse after defendant had re- 
moved it without plaintiff’s con- 
sent, since plaintiff was entitled to 
possession of the horse under his 
lien for feed and care. Campbell v. 
Headen, 89 Tll. A. 172. 

67. Schrandt vy. Young, 62 Nebr. 
254, 86 NW 1085. 

[al One who keeps sheep for a 
share of the wool is an agistor with- 


-in the meaning of the statute estab- 


lishing an agistor’s lien in favor of 
one who pastures animals for a 


‘price Schrandt v. Young, 62 Nebr. 
254, 86 NW 1085. 
[b] Keeping cow for her milk.— 


Under the English Act (46 & 47 Vict. 
ec 61 § 45) restricting the right of 
the landlord to distrain cattle in 
possession of a tenant who is agist+ 
ing them at a “fair price’ on the 
leased premises, it was held that an 
agreement by which a tenant was to 
keep a cow for her milk was an 
agistment within the meaning of this 
act. London, ete, Bank v. Belton, 
wD.@>- Bs 1D) 457. 

68. vance v. Allen, 2 Penr. & W. 
MPa.) ed 


[3 C. J.-3] 


The contract must be made 
either with the owner of the animals or some one 
having authority for the purpose.®® 
eannot be created, as against the owner, without 
his knowledge, acquiescence, or consent to the agree- 


It is essential to the 
attachment of the statutory lien’ that the agistor 
should have possession and control of the animals.” 
The possession necessary to entitle the party to a 
hen must be such as to give the party, for the 
time, the exclusive care, control, and direction of 
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the property,?2 and must be more than that of a 
mere servant for hire from day to day or month 


to month, who is subject to the direction and orders 


Such a lien 


[§ 62] 


[§ 63] 


‘ 


69. Howes vy. Newcomb, 146 Mass. 
76, 15 NE 128; Elliott v. Martin, 105 
Mich. 506, 63 NW 525, 55 AmSR 461; 
Sherwood vy. Neal, 41 Mo. A. 416; 
Sargent v. Usher, 55 N. H. 287, 20 
AmR 208. i 

{a] Mortgagee.—(1) For this pur- 
pose a mortgagee of horses, and not 
the mortgagor, is such owner. Howes 
v. Newcomb, 146 Mass. 76, 15 NE 
123; Sargent v. Usher, 55 N. H. 287, 
20 AmR 208. (2) But an agistor ac- 
quires no lien under a contract made 
with the agent of a mortgagee under 
a void mortgage. Gates v. Parrott, 
381 Nebr. 581, 48 NW 387. But see 
Corning v. Ashley, 51 Hun 483, 4 
NYS 255 {aff 121 N. Y. 700 mem, 24 
NE 1100 mem] (where it was held 
that a claim that, after default in 
the mortgage, the mortgagor was not 
“the owner” of the horse any longer 
was not well taken, as the word 
“owner,’ as used in the statute re- 
lating to agistors’ liens, is used in 
contradistinction with an_ entire 
stranger, a person who has no right 
or authority over the chattel). 

[b] Any person having lawful pos- 
session.—Under Comp. L. p_ 1035 
§ 1394, empowering the bailee of 
cattle or stock to retain possession 
of the same until paid for their 
keeping, a person employed by the 
deputy sheriff to keep, feed, herd, 
and pasture the cattle, is entitled to 
a lien for his services so rendered. 
Vose v. Whitney, 7 Mont. 385, 393, 
16 P 846 (where it was said: ‘This 
statute restricts the lien of inn- 
keepers, and extends it, as restrict- 
ed, to ranchmen, agistors, and other 
persons. Undoubtedly, it was intend- 
ed for the benefit of the animals 
themselves, and consequently, of their 
owners, that this lien was given to 
the persons named in the statute for 
feeding and pasturing such animals 
under a contract made with any per- 
sons having lawful possession there- 
of. It certainly was not intended 
that the ranchman should investigate 
the title to every horse or cow of- 
fered to him for keep or pasture 
before he undertook its care. At 
least, he was not required to look 
any ‘further than to see that such 
animal was not stolen’’). 

{c] The president of a corpora- 
tion, to whom live stock has been 
turned over for the purpose of en- 
abling him to evade corporation laws, 
has authority to make such a con- 
tract. Von Cotzhausen v. Barker, 
154 Ky. 624, 629, 157 SW 1093 (where 
the court said: ‘Having, for the pur- 
pose of evading the corporation laws 
of Kentucky, put the stock in defen- 
dant’s charge, with full power to 
make contracts with reference there- 
to, and having vested him with the 
apparent ownership of the_ stock, 
neither the defendant nor the cor- 
poration will be heard to say that 
any of the corporation’s rights were 
prejudiced by the failure of the court 
to make the corporation a party, 
when the defendant did not ask that 
this be done. And having made the 
contracts in his own name in order 
that the corporation of which he 
was the president might not subject 


of the master;7? but such possession need not be 
continuous and uninterrupted.” 

Wrongful possession. 
tains 7° or retains *® possession of cattle is not en- 
titled to a lien for keeping them. 

(cc) Notice. 
statute may require that previous notice of the 
amount of the charges, and of the intention to de- 
tain the animals until the charges are paid, must 
be given to the owner."’ 
cc. Person Entitled to Lien. 
eral rule the statutory lien exists only in favor of 


One who wrongfully ob- 


To ereate the lien, the 


As a gen- 


itself to any liability under the 
corporation laws of Kentucky, and 
credit having been extended to him 
in his individual capacity, he there- 
by rendered himself personally liable 
on the contract’). 

70. Cox v. McGuire, 26 Ill. A. 315; 
Howes v. Newcomb, 146 Mass, 76, 15 
NE 123; Elliott v. Martin, 108 Mich. 
506, 63 NW 525, 55 AmSR 461; Sher- 
wood vy. Neal, 41 Mo. A. 416 

[a] Reason of rule—‘“The idea 
that a lien may be created by a con- 
tract of the possessor of animals for 
their keeping, the owner being in no 
way privy to such contract, when no 
rights whatever, as against the own- 
er, could be conferred or. created by 
a contract of sale, seems anomalous, 
to say the least. Such a thing would, 
as it seems to me, be a violation of 
the fundamental rights of property 
guaranteed by the constitution; and 
if the legislature had undertaken ‘by 
this act to create a lien, to arise on 
such _ a state of facts, I think it 
would be the duty of the court, as 
more than intimated by Foster, OKs 
in Jacobs v. Knapp, 50 N. H. 71, 82, 
to hold the act, so far, unconstitu- 
tional and void.” Sargent v. Usher, 
55 N. H. 287, 290, 20 AmR 208. 


71. Cal.—Seale v. McCarthy, 148 
Cal. 6i; 82) PWS 45: 
Colo.—Auld_v. Travis, 5 i Colom: Ay 


535, 39 P 357; Tabor v. Salisbury, 3 
Colo. A. 335, 33 P 190. 
Conn.—Iishell v. Morris, 57 Conn. 
Bau 18 A 717, 6 LRA 82 and note. 
1—W. H. Howard Commn. Co. 
v. eres Live Stock Bank, 93 Ill. 


A. 473; Blain vy. Manning, 36 Il. 
Ce tae Cox v. McGuire, 26 Ill. A. 


Iowa. ee cee v. Waddell, 89 Iowa 
350, 56 NW 650. 

Key Wertman Co. v. Chinn, 43 SW 
192, 19 KyL 1147. 

Mo.—Cotton v. Arnold, 118 Mo. A. 
596, 95 SW 280; Everett v. Barse 
Live Stock Commn. Co., 115 Mo. A. 
482, 88 SW 165. 

Mont.—Underwood vy. Birdsell, 6 
Mont. 142, 9 P 922. 
pant Y.—Armitage v. Mace, 96 N. Y. 

Or.—Sharp v. Johnson, 38 Or. 246, 
63 P 485, 84 AmSR 788. 

72. Mendilie v. Snell, 22 Ida. 663, 
127 P 550, 42 LRANS 731 and note. 


73. See infra § 63. 

74 Bass v. Pierce, 16 Barb. (N. 
Vaio od. 

75. Howard v. Burns, 44 Kan. 
543, 24 P 981. 

[a] Offer to return after wrong- 


ful taking.—The fact that an agistor 
unlawfully took sheep into his pos- 
session will not prevent him from 


subsequently, after an offer made for> 


the return of their possession to the 
owner in compliance with the judg- 
ment of the court, becoming entitled 
to compensation for the care and 
keep of the same while they were 
allowed to remain in his possession. 
Iowa, etc., Bank v. Price, 12 S. D. 
184, 80 NW 195. 

76. Powers v. Botts, 58 Mo. A. 1. 

77. Corning v. Ashley, 51 Hun 483, 
4 NYS 255 [aff 121 N. Y. 700 mem, 24 
NE 1100 mem]. 


34 [30.J.] 


one who, at the request of the owner or lawful 
possessor, feeds, depastures, or bestows labor and 
care upon an animal, the property of another, for 
such feed or labor furnished by him,’® and not in 
favor of one who has only paid or contracted to 
pay some other for the keeping,’® or who simply 
furnishes feed to such other.6° Nor does a len 
exist in favor of a mere servant employed in the 
care of animals,®? unless the statute so provides.” 
So, unless the language of the statute demands 
such a construction,’ an agistor need not be en- 
gaged in the general business of feeding and caring 
for stock.84 Since, too, to maintain,a lien the eat- 
tle must be the property of another, a partner can 
acquire no lien by feeding animals. belonging to 
the partnership;®> but it seems that ‘a mortgagee 
may acquire such a lien.*® 

[§ 64] dd. Services Covered by Lien. The serv- 
ices covered by an agistor’s lien are usually pre- 
scribed by statute.*7 Sometimes the statutes con- 
template a lien only for the amount which may 
be due for keeping,°®® sometimes for keeping, board- 
ing, or training.®® But, in the absence of a provi- 

78. Cox v. McGuire, 26 Ill. A. 315; 
Sharp v. Johnson, 38 Or. 246, 63 P 
485, 84 AmSR 788. 


[a] The owner of a farm is not 
entitled to a lien upon the stock of 


titled, 
§ 5292, to a lien. 
son, 85 Ind. 557. 

84. 
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live stock, and was accordingly en- 
under Ind. Rev. 
Bunnell vy. Davis- 


Seale v. McCarthy, 


[$§ 63-67 


sion to the contrary in the statute or contract, there 
is nothing to limit the time covered.®® 

[§ 65] ee. Property Subject to Lien. Unless the 
statute provides otherwise, the lien attaches only 
to the animals agisted;®+ and of course, by enu- 
merating the property to which the lien may attach, 
the statute excludes from its operation all prop- 
erty other than that so enumerated.®? Where there 
is an entire contract for the keep of a number of 
animals, the agistor has a lien on them all, not 
only for their “proportionate part of the sum due 
for the keep of all, but also. for the entire amount 
due upon all the animals embraced in the contract.®* 

[§ 66] #. Assignability. The lien of an agistor 
of eattle is assignable, since the action would sur- 
vive and pass to the personal representative. : 

[§ 67] gg. Waiver or Extinguishment. An 
agistor cannot be deprived of his lien except by 
his voluntary relinquishment of it or by some act 
or omission upon his part which would estop him 
from asserting it.°° He may lose or waive his lien 
by a disavowal of it,°* by the institution of pro- 
ceedings inconsistent "therewith, °7 or by an agree- 


[a]. Under the Wyoming statute. 
it was held that wagons, ox yokes,, 
and chains, not being of the class of, 
property named in the statute, are 
not subject to an apierors lien. Fein. 


St. (1881) 


148 Cal. 


a farm hand, kept on said farm dur-|61, 82 P 845; Kelsey v. Layne, 28|v. Wyoming L. & T. Co., 3 Wyo. 331, 

ing his term of service for said/ Kan. 218, 42 AmR 158. 22 P 1150. 

owner and pastured on the latter’s 85. Auld v. Travis, 5 Colo. A. 535, 93. George R. Barse Live- Stock 

Jand and fed with his grain, but|39 P 857; Sharp v. Johnson, 88 Or.|Commn. Co. v. Adams, .2 Ind. T. 119,- 

which is otherwise cared for by such } 246, 63 P 485, 84 AmSR 788. 48 SW 1023. 

employee. Wright v. Waddell, 89 86. Corning y. Ashley, 51 Hun 483, [a] In Pennsylvania where the 

Iowa 350, 56 NW 650. 4 NYS 255 [aff 121 N. Y. 700 mem,|lien attaches even in the absence of. 
79. Sharp v. Johnson, 38 Or. 246,|24 NE 1100 mem] (where it was|statute (supra § 57), the rule is the 


63 P 485, 84 AmSR 788. 
80. W. H. Howard Commn. Co. v. 
Ni iat Live Stock Bank, 93 Ill. A. 


81. Ida.—Mendilie v. Snell, 22 Ida. 
663, 127 P 550, 42 LRANS 731. 

Minn.—Skinner v. Caughey, 64 
Minn. 375, 67 NW 203. 

Mont.—Underwood _ v. Birdsell, 6 
Mont. 142, 9 P 922. 
> Oe Bailey v. Davis, 19 Or. 217, 23 

88 

Wash.—Hooker v. McAllister, 12 
Wash. 46, 40 P 617. 

[a] In Pennsylvania where the 
lien may exist even in the absence 
of statute (supra § 57), the rule is 
ee same. Hoover v. Epler, 52 Pa. 

[b] A person who hérds cattle at 
a stipulated price per month is not 
entitled to an agistor’s lien. Under- 
wood v. Birdsell, 6 Mont. 142, 9 P 
922; Boston, ete., Cattle Loan Co. v. 
Dickson, 11 Ok. 680, 69 P 889; Hooker 
v. McAllister, 12 Wash. 46, 40 P 617. 

82. Lydell v. Joseph First Bank, 
65 Or. 248, 132 P 518 (construing 
Lord L. Or. §§ 7484, 7485). 

[a] The services of a camp tender 
for persons engaged in herding sheep, 
whose duties as such are to carry 
provisions to the camp, including salt 
for the sheep, to select camping 
places and feeding grounds, and to be 
“boss” of the camps, are within Lord 
L. Or. §§ 7484, 7485, giving a lien 
for his wages to a herder of sheep or 
one to whom they are intrusted for 
care and attention under contract 
therefor with their owner. Lydell v. 
Joseph First Bank, 65 Or. 243, 132 
P 518: 

83. Conklin v. Carver, 19 Ind. 226 
(holding that the statute was not 
intendcd to include an isolated case 
of feeding). 

[a] Presumption.—Where the evi- 
dence showed a‘contract whereby de- 
fendant undertook, for a price stated, 
to keep fifty head of cattle for plain- 
tiff in a manner and for a time 
stated, and that defendant performed 
the agreement, it was held, in an 
action of replevin, that the jury were 
warranted in inferring that defen- 
dant was in the business of feeding 


held that the fact that plaintiff was 
one of several mortgagees to whom 
a chattel mortgage was given did 
not prevent him from acquiring a 
lien for the care of the horse, espe- 
cially since it appeared that under 
the terms of the mortgage plaintiff 
was not entitled to receive anything 
until other and prior claims had been 
first paid). 

87. See statutes of the several 


states. 
88. Powers v. Botts, 58 Mo. A, 1. 
Training.—Iowa L. (1880) ¢ 
25 § 1, which provides that the keep- 
ers of livery and feed stables, herd- 
ers, and feeders of stock for hire 
shall have a lien for their charges 
and expenses as such, does not give 
a lien to one who is “a profession- 
al trainer of horses for speed,’ on 
horses which he has in his posses- 
sion.under contract to train. Scott 
v. Mercer, 63 NW 83825. 

[b] Shoeing.—A trainer has no 
lien upon a mare for the expenses of 
shoeing her while in his possession, 
when no charge was made against 
him therefor. Barringer vy. Burns, 
108 N. C. 606, 13 SE 142. 

[e] Freight, entrance, and jockey 
fees paid in managing a horse on a 
race circuit are not charges for which 
a lien may be enforced. Sharp v. 
Johnson, 38 Or. 246, 638 P 485, 84 
AmSR 788. 

89. Maryville Nat. Bank v. Sny- 
der, 85 Mo. A. 82 (holding that Mo. 
Rev. St. [1899] § 6730, providing that 
every person who shall keep, board, 
or train any horse shall have a lien 
for the amount due therefor, justi- 
fies a lien for the expense of curing 


a colt). 

90. Allen v. Ham, 63 Me. 532. 

91. Lord y. Collins, 76 Me. 448. 

[a] No lien exists, therefore, on 
the surplus arising from the proceeds 
of sale, after satisfaction of an exe- 
cution issued upon a judgment on a 
petition to enforce an agistor’s lien, 
for the keep of animals during the 
time intervening between the dates 
of the two petitions. Lord y. Col- 
lins, 76 Me. 443. 

92, Fein v. Om ne LL. & T.:Co.; 
3 Wyo, 331, 22 P, 1150. 


same. Yearsley v. Gray, 140 Pa. 238, 
21 A 318. See also Young v. Kimball, 
23 Pa. 193. 

94. McPherson First Nat. Bank ve 
Geo. R. Barse Live Stock Commn.: 
Co., 61 Mo. A. 148. See generally: 
Liens [25 Cyc 678]. 

$5. Brown vy. Holmes, 21 Kan. 6873, 
Danforth v. Pratt, 42 Me. 50; Weber 
NaUnSt atone, 53 Nebr. 371, 73 NW 


[a] Amn unauthorized sale of the 
animals by the agistor operates to. 
discharge his lien. Bailey v. O’Fal- 
lon, 30 Colo. 418, 70 P 755. 

{[b] A mere offer to buy the ani- 
mal from one having no authority to, 
sell will not be deemed a waiver. 
pone v. Jones, 24 Me. 439, 41 AmD 


{c] Use of animals by agistor.— 
Under the Colorado statute, if the 
agistor uses any of the animals in 
his possession, contrary to the agree- 
ment, he forfeits his lien on such ani- 
mals, but he has a right to retain the 
remainder of the stock for the unpaid, 
lien. Harper v. Lockhart, 9 Colo. A. 
430, 48 P 901. 

Na Workman y. Warder, 28 Mo. 


[a] Must assert right in unequiv- 
ocal terms.—The claimant of such 
lien, if he means to abide by it, 
should assert it in unequivocal terms, | 
and not leave it to conjecture whether 
he bases his detention of the prop- 
erty on account of his lien or some 
other ground. He cannot be per- 
mitted to maintain a lien in the 
face of his own disclaimer. Work- 
man v. Warder, 28 Mo. A. 1. But 
see Brown v. Holmes, 21 Kan. 687 
(to the effect that if a person who 
has a lien for the keeping and feed-~ 
ing of cattle claims to detain them 
in his possession on more than one 
ground but expressly makes mention 
of his lien and charges as one of 
his reasons for such detention, such 
declaration will not be considered 
s hE a or an abandonment of his 
ien 

97. Crismon yv. Barse Live Stock 
Commn:> Co. 17° OkKisti%. 8 Pa8 76s 

{a] Attachment of animals.—(1) 
One who has a lien for pasturing cat- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§8 67-68] 


‘ment between the parties,®* based on a legal con- 


“sideration. 
* Parting with possession. 


‘do so.® 


tle waives such lien by suing for the 
amount of the debt and causing the 
property covered by the lien to be 
attached. Crismon v. Barse Live 
Stock Commn. Co., 17 Okl. 117, 120, 
87 P 876 (where the court said: 
“Where one by contract or statutory 
provisions has a special lien upon 
_ property to secure the payment of 
'a debt, he must either enforce his 
lien or he may attach the property, 
if legal grounds exist therefor, but 
he cannot acquire both liens on the 
'same property to secure the pay- 
‘ment of the same debt. They are 
inconsistent, and cannot coexist in 
favor of the same person’); Fein 
v. Wyoming L. & T. Co., 3 Wyo. 331, 
22 P 1150; Jacobs v. Latour, 5 Bing. 
130, 15 ECL 506, 130 Reprint 1010. 
(2) Contra Lambert v. Nicklass, 45 
W. Va. 527, 531, 31 SE 951, 72 AmSR 
$28, 44 LRA 561 (where the court 
said: ‘He is not thus waiving, but 
enforcing, his lien. Why it should 
be said that, when the officer levies 
‘on the property to enforce this lien, 
the innkeeper loses his lien because 
. he gives up possession, I cannot see. 
The officer is his agent for this pur- 
pose. To say so is technical in the 
highest degree, and defeats justice. 
The innkeeper is not surrendering 
possession to the owner, nor to an 
officer acting in furtherance of his 
demand. He could bring a suit, as 
shown above, without forfeiting his 
lien; and by resorting to an attach- 
ment he simply availed himself of 
‘a, fact giving him the right to at- 
tachment to enforce a debt for which 
there was a lien, using a cumulative 
-remedy’’). (3) And in Neff v. Rhodes, 
20 Mo. A. 347, it was held that, in 
‘cases holding that the levy of an exe- 
eution discharges the lien, the execu- 
‘tions were based on judgments in 
suits independent of the lien, but 
-where the agistor proceeds to en- 
‘force his lien in accordance- with the 
statute, there is no waiver. 


98. Danforth v. Pratt, 42 Me. 50. 
99. Danforth v. Pratt, 42 Me. 50. 
[a] The promise, not in writing, 


of a third party, to pay the amount 
necessary to discharge the lien, is an 
\undertaking to pay the debt of an- 
other,~void by statute of frauds, and 
furnishes no consideration for such 
‘an agreement. Danforth v. Pratt, 
“42 Me. 50. 
1. U. S.—In re Mitchell, 17 F. 
' Cas. No. 9,657, 8 NatBankrReg 47. 
» Ariz.—Bouvier vy. Brass, 12 Ariz. 
so10,, 100). P 799: 
Conn.—Fishell v. Morals: 57. Conn. 
.547, 18 A 717, 6 LRA 8 
Towa. —Wright v. Waddell, 89 Iowa 
350, 56 NW 650. 
Me.—Danforth v. Pratt, 42 Me. 50. 


Mass.—Perkins  y. Boardman, 14 
“Gray 481. 
~ Mo.—McPherson First Nat. Bank 


v. Geo. R. Barse Live Stock Commn. 
Co., 61 Mo. A. 143; Powers v. Botts, 
.b8 Mo. A. 1. 

34 Nebr. 


'. Nebr.—Kroll 
482, 51 NW 1032. 
ae ‘—Cardinal v. Edwards, 5 Nev. 


Oh.—Seebaum v. Handy, 46 Oh. St, 


560, 22 NE 869. 
Wyo.—Fein v. Wyoming L. & T. 
Mey, 49, WY0: 381,422 1150; 


[a] Acquiescence in removal.—If 


\ 


v. Ernst, 


A lien may be waived 
by voluntarily parting with the possession of the 
property;* but voluntarily parting with possession 
of a portion of agisted animals releases the lien 
only as to that portion, and does not release the 
remaining portion from the burden of the whole 

lien,’ unless it was the intention of the parties to 

But an agistor’s lien is not, as between 

‘the parties or third persons having notice thereof, 
lost by change of possession not inconsistent with 
it and not under circumstances indicating an intent 


ANIMALS 


consent.® 


the stock is removed from the agis- 
tor’s possession without his consent, 
and he acquiesces in its removal, his 
consent to the removal wiil be im- 
plied. Speth v. Brangman, 84 SW 
1149, 27 KyL 295. 

[b] Permitting use by owner.— 
“By the mortgage to him the plain- 
tiff acquired a good title to the 
mortgaged property, but, subject to 
the defendants’ then existing right 
of lien. After this time, however, 
the mare was repeatedly, by their 
permission and consent, suffered to 
be taken by the mortgagor into his 
possession, to be used by him at his 
pleasure in carrying on the particu- 
lar business in which he was en- 
gaged. This, as against the plaintiff 
having rights under his duly record- 
ed mortgage, was such a relinquish- 
ment of possession as extinguished 
and discharged the previously ex- 
isting lien.” Perkins v. Boardman, 
14 Gray (Mass.) 481, 483. 


2. George R. Barse Live-Stock 
Commun. Co. v. Adams, 2 Ind. T. 119, 
48 SW 1023; Griffith v. Speaks, 111 


Ky. 149, 68 SW 465 

[a] Thus, under a provision of 
the statute that a lien shall not con- 
tinue longer than ten days after the 
removal of ‘the cattle, a lien may be 
asserted against a part of the cattle 
which remain in the possession of 
the lienor for the keep of others 
which may have been removed more 
than ten days hefore the suing out 
of the warrant. Griffith v. Speaks, 
111 Ky. 149, 63 SW 465. To same 
effect Speth v. Brangman, 84 SW 
1149527 Ky Lr 295. 

8. George R. Barse _Live-Stock 
Commn. Co. vy. Adams, 2 Ind. T. 119, 
48 SW 1023. 

4 Becker v. Brown, 65 Nebr. 264, 
91 NW 178. Compare Perkins v. 
Boardman, supra note i[b]. 

[a] Thus a herder of sheep does 
not voluntarily give up possession 
of them and thereby lose his lien 
or right to retain possession of them 
until his wages are paid, although 
the herd is from time to time jre- 
duced by sales, and, by natural in- 
crease or purchase, the identity of 
the greater number of individual 
sheep is changed since the commence- 
ment of his services. lLydell v. Jo- 
seph First Bank, (Or.) 132 P 518. 

5. Kan.—wWillard v. Whinfield, 2 
Kany, Actibeye 40), prot. 

Ky.—Speth v. Brangman, 84 SW 
1149 27 Key L 295. 

Mo.—Everett v. Barse Live Stock 
Commn. Co,, 115 Mo. A. 482, 88 SW 


165. 

Nebr.—Weber v. Whetstone, 53 
Nebr. 371, 73 NW. 695. 

Or.—Lydell v. Joseph First Bank, 
65 Or. 248, 132 P 518. 

Eng _—Richards v. Symons, 8 Q. B. 
90, 5S ECL 90, 115 Reprint 808; Wal- 


lace v. Woodgate, ih Capac, Te: 575, 12 
ECL 328. 
6. Folsom vy. Barrett, 180 Mass. 


439, 62 NE 723, 91 AmSR 320; Berry 
v. Tilden, 70 Mo. 489; Powers v. 
Botts, 58 Mo. A. 1. 

fa] Time and sufficiency of tender. 
—Where the agistor demands pay- 
ment for pasturage, and after a re- 
fusal brings an action to foreclose 
his lien within a reasonable time, a 
tender of the original amount by 
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to waive, relinquish, or abandon it,* as where the 
animals are taken from his possession without his 


. 


Payment or a sender by the owner, of the full 
amount due for keeping the cattle, will extinguish 
the hen of an agistor.® 

The fixing of a future time of payment of the 
cost of agistment destroys the lien therefor.’ 

[§ 68] hh. Enforcement. 
such liens were enforced by the party in whose 
favor they existed, without any legal process.’ 

A lien created by statute must be enforced in 
the manner provided,® unless all the parties inter- 


At common law all 


the owner, after the commencement 
of such action, is not sufficient, where 
it is not alleged that such tender 
was for the whole amount due on 
the day it was made. Seale v. Mc- 
Carthy, 148 Cal. 61, 82 P 845. 

[b] Conditional tender.—Where an 
amount less than that claimed for 
keeping a horse was tendered in full 
payment and possession of the horse 
demanded, and the keeper accepted 
the money saying that he would 
apply it on his claim, but the other 
insisted on the condition, although 
the horse was. not delivered, the lien 
upon it was discharged. Rosema v. 
Porter, 112 Mich. 13, 70 NW 316. 

{[c] Excessive demand.—(1) Upon 
a tender being made to the agistor, if 
he fraudulently claims more than is 
due, he loses his lien; but if his claim 
was made in good faith and the 
owner failed to tender the true 
amount due, the agistor does not 
lose his lien and may recover for the 
keeping of the stock after his re- 
fusal to deliver. Folsom v. Barrett, 
180 Mass. 439, 62 NE 723, 91 AmSR 
320. (2) And where the claim of an 
agistor is made in good faith for a 
sum greater than that tendered by 
the owner, and he fails at the trial 
to establish his claim, there is no 
good reason for refusing him an or- 
dinary judgment for the sum which 
he does establish to be due. Berry 
v. Tilden, 70 Mo. 489. 

[d] Tender excused.—(1) Where 
the agistor refused to deliver animals 
until the whole bill for their keep- 
ing was paid, including time for 
which he had no lien, it was held 
that the owner was excused from 
making tender and could maintain an 
action for trover. Bowden v. Dugan, 
91 Me. 141, 39 A 467. (2) But the dec- 
laration of an agistor to a stranger, 
that he will not give possession of 
the property to the owner on full 
payment of his lien, does not dis- 
pense with the necessity of a tender 
before bringing an action for re- 


prewin. Brown v. Holmes, 21 Kan. 
[el Payment by third party.—An 


agistor’s lien or right to retain pos- 
session of cattle until full payment 
for their feeding and keeping is made 
is lost, where the agistor accepts 
payment of the amount claimtd by 
him from a third person, and agis- 
tor’s prior right of possession cannot 
be invoked by such third person to 
sustain his possession as against an- 
other who is the rightful owner of 


ype eattle. Birks v. French, 21 Kan. 
7. Cardinal v. Edwards, 5 Nev. 36. 


8. Griffith v. Gross, 108 Ky. 160, 
55 SW 1077. 
9. Greenawalt v. Wilson, 52 Kan. 


109, 34 P 403; Speth vy. Brangman, 
84 SW 1149, 27 KyL_ 295 (distress 
warrant or action); Griffith v. Gross, 
108 Ky. 160, 55 SW 1077; Crismon_y. 
Barse Live-Stock Commn. Co., 17 Okl. 
117, 87 P 876 (foreclosure and sale). 

[a] Constitutionality of statute.— 
The Kentucky statute authorizing a 
warrant to be sued out, directing the 
proper officer to levy upon and seize 
the cattle for the amount due, and 
requiring the proceedings under the 
warrant to be in all respects the 
same as in cases of distress for rent, 
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ested consent to another method.?° 
the right of possession under his lien without any 
writ for its enforcement,'! but he can do nothing 
else to enforce payment, except in pursuance of 
the statute providing for the enforcement of such 
Thus, when the statute gives the right 
to enforce by sale, if the sale is made without 


a lien.!2 


complying with the provisions of 


owner of the stock may resume possession thereof, 
or he may bring an action for the conversion of 


the same.?3 
Action to foreclose. 


ally prescribed by statute. 


to enforce the lien.*® 


is not unconstitutional. Griffith v. 
Gross, 108 Ky. 160, 55 SW 1077. 

10. Dale v. Council Bluffs Sav. 
Bank, 65 Nebr. 692, 91 NW 526, 94 
NW 983. 

[a] A junior lien holder cannot 
complain that an agistor adopted 
other than the statutory means to 


foreclose his lien, where he is not 
injured thereby. Dale v. Council 
Bluffs Sav. Bank, 65 Nebr. 692, 91 


NW 526, 94 NW. 983. 

[b] Question for jury.—The ques- 
tion whether a bailor had consented 
to the method adopted by an agistor 
to foreclose his lien is for the jury. 
Dale v. Council Bluffs Sav. Bank, 65 
Nebr. 692, 91 NW 526, 94 NW 983. 

11. Maryville Nat. Bank v. Sny- 
der, 85 Mo. A. 82. 

12. Greenawalt v. Wilson, 52 Kan. 
109, 34 P 403. 

13. Greenawalt v. Wilson, 52 Kan. 
109, 34 P 4038. 

[a] Notice of sale.—Where one 
claiming a lien on an animal for 
keeping the same does not give per- 
sonal notice to the owner who is 
known, of the sale of the animal 
therefor, as required by statute, the 
fact that the owner is fully apprised 
of the proceeding to sell does not 
validate the sale. Bailey v. O’Fallon, 
30 Colo. 419, 70 P 755. Contra Grif- 


Dae v. Gross, 108 Ky. 160, 55 SW 
[b] Sale of more than necessary. 


whereby the agis- 
to sell so much 
necessary to pay 


—Under a contract 
tor has the right 
of the stock as is 
for their keeping, a sale of more 
than is necessary is a conversion. 
Whitlock v. Heard, 13 Ala. 776, 48 
AmD 73. 

[ec] Surplus from sale.—Where an 
agistor’s lien has been enforced by 
a sale of the property pursuant to 
the statute, the surplus arising from 
such sale is not subject to a second 
“lien for the keeping of the same ani- 
mals during the pending of the pro- 
ceedings for the enforcement of the 


Phe lien. Lord vy. Collins, 76 Me. 
14, See Allen y. Ham, 63 Me. 532. 
[a] Complaint in justice’s court. 


—A complaint in an action in a jus- 
tice’s court to enforce an agistor’s 
lien should state facts requisite to 
give the justice jurisdiction, as the 
lien is of statutory origin and the 
remedy to enforce it summary. But 
where a complaint failed to state 
such facts, it was held that they 
might be shown by an amendment 
after an appeal to the circuit court. 
Patchen v. Durrett, 116 Mo. A. 437, 
92 SW_721. 

15. Hooker v. McAllister, 12 Wash. 
46, 40 P 617 (holding that an alle- 
gation that defendant owns a cer- 
tain flock of sheep, giving their num- 
ber, and that they are within a cer- 
tain county and have at all times 
prior to the filing of the complaint 
been within the state, is not a suffi- 
cient description). And see Allen v. 
Ham, 63 Me. 532. 


The requisites of a petition 
or complaint to foreclose an agistor’s len are usu- 
Thus it should briefly 
set forth the nature and amount of the claim,“ a 
description of the animal,’® and a prayer for process 
In certain states where the 
statutory lien attaches only in favor of persons 
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An agistor has 


the statute, the 


conversion of 71 
[§ 70] 


aoc See Allen y. Ham, 63 Me. 
17. Conklin v. Carver, 19 Ind. 226. 
18. Allen v. Ham, 63 Me. 532. 
19. Allen v. Ham, 63 Me. 532. 
wae: Ala.—Hare v. Fuller, 7 Ala. 
Ind.—New York, etc, R. Co. v. 
Auer, 106 Ind. 219, 6 NE 330, 55 


AmR 734 [cit Story Bailm: § 4431]. 
ier ey v. Gile, 72 Me. 
Nebr.—Union Pac. R. Co. v. Meyer, 
76 Nebr. 549, 107 NW 793, 14 AnnCas 
634 and note. 
Oh.—Betts v. Mouser, Wright 744. 
Eng.—Rooth vy. Wilson, 1 B. & Ald. 
59, 106 Reprint 22, 19 ERC 15. 
21. Colo.—Auld v. Travis, 5 Colo. 
A> 535, 39 P 357: 
Ind.—New York, etc. R. 
Auer, 106 Ind. 219, 6-NE °330, 
AmR 734 [cit Story Bailm. § 443]. 
Mo.—FEverett v. Barse Live-Stock 
ees Cont Sw vO wAn 432s como 
N. H.—McKeen y. Converse, 68 N. 
EE. TSS eSOMAN ABS: 
16 Barb. 


pune Y.—Bass v. Pierce, 

Oh.—Betts v. Mouser, Wright 744. 

Eng.—Burton y. Hughes, 2 Bing. 
NTS GVb Ci SS3o aolsO) “Reprint wealo- 
Wilbraham v. Snow, 2 Saund. 47, 85 
Reprint 624; Sutton v. Buck, 2 Taunt. 
302, 127 Reprint 1094. 

22. Cal.—Vaughn v. Bixby, 24 
Cal. A. 641, 142 P 100. 

Ga.—Arrington v. Fleming, 117 Ga. 
449, 450, 43 SE 691, 97 AmSR 169 
[quot Cyc]; Wilensky v. Martin, 4 
Ga. A. 187, 60 SE 1074. 

Ill.—Halty v. Markel, 44 Ill. 225, 
92 AmD 182. 

Iowa.—O’Keefe v. Talbot, 84 Iowa 
233, 50 NW 978. 

Mo.—McCarthy v. Wolfe, 40 Mo. 
520; Winston v. Taylor, 28 Mo. 82, 
75 AmD 112; Rey.v. Toney, 24 Mo. 
600, 69 AmD 444; Crawford v. Cush- 
man, 82 Mo. A. 554; Cummings vy. 
Mastin, 43 Mo. A. 558. 

N. Y.—Gibbs v. Coykendall, 39 
Hun 140 [aff 116 N. Y. 666 mem, 22 
NE 1135 mem]; Bass v. Pierce, 16 
Barb. 595. 

Eng.—Smith v. Cook, 1 Q. B. D. 
79, 2 ERC 551; Broadwater vy. Blot, 
Holt N. P. 547, 3 ECL: 216. 

Can.—O’Connor vy. Reid, 13 West- 
LR 401. 

23. Arrington v. Fleming, 117 Ga. 
449, 450, 43 SE 691, 97 AmSR 169; 
Wilensky v. Martin, 4 Ga. A. 187, 60 
SE 1074; Cummings v. Mastin, 43 
Mo. A. 558; Shropshire v. Sidebottom, 
30 Mont. 406, 76 P 941; Calland v. 
Nichols, 30 Nebr. 532, 46 NW 681. 
And see infra § 76. 

24. Cal.—Vaughn y. Bixby, 24 Cal. 
A. 641, 142 P 100. 

Colo.—Nutt v. Davison, 54 Colo. 
586, 131 P 390, 44 LRANS 1170; 
Hawkey v. Ketchum, 39 Colo. 353, 
89° P Ts Auld vac iravis, b> "Colo. As 
Hope oo boone 

Ga.—Arrington v. Fleming, 117 Ga. 
449, 450, 48 SE 691, 97 AmSR 169 
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~ [§§ 68-70 


whose business it is to feed eattle, ete., that fact 
must be alleged.?” 
‘‘kept’’ the animal is substantially an allegation 
that food and shelter were furnished.'® 
tion of a count claiming a lien for items for which 
no lien exists will not invalidate the petition.?® 

[§ 69] b. Against Third Persons. 
the fact that an agistor has the custody of the 
animals and is responsible to the owner for their 
safe-keeping, he may maintain an action of trover 
or trespass against a stranger for injury to?° or 


An allegation that petitioner 


The inser- 


By virtue of 


the animals. 


4, Liability of Agistor—a. To Owner— 
(1) In General—(a) Care Required. An agistor is 
not, like an innkeeper or carrier, an insurer.*? 
the absence of a special contract,?* he is bound to 
exercise only ordinary and reasonable ecare,?* which 
is such care as a man of ordinary prudence would 


In 


[quot Cyc]; Wilensky v. Martin, 4 
Ga. A. 187, 60 SE 1074. 

Ill.—Union Stockyard, ete. Co. v. 
Mallory, etc., Co., 157 Ill. 554, 41 NE 
888, 48 AmSR 341; Cloyd v. Steiger, 


.139 Tll. 41, 28 NE 987 [aff 38 Ill. A. 


107]; Mansfield v. Cole, 61 JIll. 191; 
Halty v. Markel, 44 Ill. 225, 92 AmD 
182; Umlauf v. Bassett, 38 Ill. 96. 
Bee v. Davisson, 85 Ind. 

Iowa.—O’Keefe v. Talbot, 84 Iowa 
233, 50 NW 978. 

Kan.—Ransom v. Getty, 37 Kan. 75, 
14 P 487. 

Mass.—Wood y. Remick, 143 Mass. 
453, 9 NE 831. 

Mo.—McCarthy v. Wolfe, 40 Mo. 
520; Winston v. Taylor, 28 Mo. 82, 
75 AmD 112; Rey v. Toney, 24 Mo. 
600, 69 AmD 444; Glassey v. Sligo 
Furnace Co., 120 Mo. A. 24, 96 SW- 
310; Crawford v. Cashman, 82 Mo. 
A. 554; Rayl v. Kreilich, 74 Mo. A. 
eae) Cummings v. Mastin, 43 Mo. A. 
oo. A 

Mont.—Power v. Turner, 37 Mont. 
521, 97 P 950; Shropshire v. Side- 
bottom, 30 Mont. 406, 76 P 941. 

Nebr.—Darr v. Donovan, 73 Nebr. 
424, 102 NW 1012; Mattern v. Mc- 
Carthy, 73 Nebr. 228, 102 NW 468; 
Galland v. Nichols, 30 Nebr. 532, 46 
NW 631. 
en H.—Sinelair v. Pearson, 7 N. H. 
y ee We eee v. Ashley, 6 N. J. I. 
Ped er) v. Beckwith, 1 N. M 

N. Y.—Gibbs v. Coykendall, 39 Hun 
140 [aff 116 N. Y. 666 mem, 22 NB 
1135 mem]; Parlato v. Thomas, 123 
NYS 373. : 

N. D.—McBride v. Wallace, 17 N. 
D. 495, 117 NW 857. 
Deo ee v. Rhodes, 3 LackJur 

Tex.—Brush v. Clarendon land, 
ae Co., 2 Tex. ‘Civ 7A W188)°24 “Siw 


vt.—Sargent v. Slack, 47 Vt. 674, 
19 AmR 136; Phelps v. Paris, 39 Vt. 
hae BHastman v. Patterson, 38 Vt. 


Eng.—Smith v. Cook, 1 Q. B. D. 
79, 2 ERC 551; Mackenzie v. Cox, 9 
C. & P. 632, 38 ECL 369; Broadwater 
v. Blof, Holt N. P. 547, 3 ECL 216. 

Can.—O’Connor y. Reid, 13 West- 
LR 401. 

Ont.—Pearce v. Sheppard, 24 Ont 


167. 

Que.—Nadon v. Pesant, 26 Que. 
Super. 384. 

[a] “The test is not necessarily 


the care which the agister may exer- 
cise as to his own animals, for they 
may be accustomed to a place of dan- 
ger to which a strange horse would 
be unused, and he may choose to 
take risks as to his own property, 
which would be unwarrantable as to 
that of another for which he is to be 
paid.” Pearce vy. Sheppard, 24 Ont. 
IGT LTO: 

[b] The old Spanish law of pas- 
tures, requiring extraordinary care 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


| 
| 


working oxen. 
mt N:' M. 97, 182. 


§ 70-72] 


use under the same circumstances toward his own 
property,?> and this without regard to the price to 
be paid for the service.?® If the owner desires more 
than ordinary care bestowed, he should contract for 


such superior diligence.?? 


Notification to owner of unusual risk. An agistor 
should not place the cattle of his customers in a 
position of peculiar or unusual risk without ac- 
quainting them with what he is going to do and 
the consequences that may possibly follow.?§ 

(b) For Loss of or Injury to Stock—aa. 
An agistor is liable for injuries, that 
may occur to animals in his charge only when due 
to negligence on his part;?° and injury or loss re- 
sulting from ordinary casualties that could have 


[§ 71] 


In General. 


been averted by the exercise of 


constitutes negligence for which he is responsible.®° 
Thus, an agistor has been held to be liable for turn- 
ing an animal into a field where another vicious 
animal was at large;** for allowing strangers to 
enter his stable at night so that horses escaped 
and were lost;*? for leaving his fences down, by 
‘reason of which cattle strayed away and were 
lost, stolen, or injured;** and also for damage due 
to his negligence in permitting the communication 
of contagious diseases, as well as for failure to 


and diligence, does not apply to one 
who agrees to keep a number of 
Waldo v. Beckwith, 


[ec] Duty as to male animals.— 


When the owner or keeper of a ram 


is bailee of the sheep .of another, and 
the parties have made no express 
stipulations by contract as to the 
manner in which the sheep would be 


kept or the care which the _ bailee 


should take of them, he should, upon 


principle, be required to keep them 
separate and apart from his ram dur- 


ing the period in which the statute 


' requires him to restrain it from run- 


ning at large off his own premises. 
Phelps v. Paris, 39 Vt. 511. 

[d] Void contract.—The fact that 
the contract of pasturage is void 
will not relieve an agistor from the 
duty to exercise reasonable care in 
earing for the animals agisted. Cos- 
tello v. Ten Eyck, 86 Mich. 348, 49 
NW 152, 24 AmSR 128 (contract 
made on Sunday). 

25. Cal.—Vaughn y. Bixby, 24 Cal. 
A. 641, 142 P 100. 

Ga.—-Arrington v. Fleming, 117 
Ga. 449, 450, 43 SE 691, 97 AmSR 
169 [quot Cyel; Wilensky v. Martin, 
4 Ga. A. 187, 60 SE 1074. 

Ill.— Cloyd v. Steiger, 38 Ill. A. 
107 [aff 139 Ill. 41, 28 NE 987]. 


Mich.—Wolscheid v. Thome, 76 
Mich. 265, 43 NW 12. 
Nebr.—Darr v. Donovan, 73 Nebr. 


424, 102 NW 1012; Mattern v. Mc- 
Carthy, 73 Nebr. 228, 102 NW 468. 

a Dee .—Deyer v. Ashley, 62 Ne Je EB: 
“N. M.—Waldo v. Beckwith, 1 N. M. 


N. Y.—Gibbs v. Coykendall, 39 Hun 
140 [aff 116 N. Y. 666 mem, 22 NE 
1135 mem]. 

N. D.—McBride v. Wallace, 17 N. 
D. 495, 117 NW 857. 
ee _—-Jackson v. Rhodes, 3 LackJur 

Vt.—Sargent v. Slack, 47 Vt. 674, 
19 AmR 136; Phelps v. Paris, 39 Vt. 


Bo. 


Bil. 

Bor Phelps ev. Prarie, oo) Vt. oui. 
But see Nadon vy. Pesant, 26 Que. 
Super. 384 (holding that it is un- 


reasonable to expect that for a mod- 
erate price the animals should be 
constantly watched). 

27. Mansfield v. Cole, 61 Ill. 191; 
Nadon v. Pesant, 26 Que, Super. 384. 


28. McLain v. loyd, 5 Phila. 
(Pa.) 195. 
[a] Prevalence of disease.—It is 


the duty of an agistor who takes 
horses for pasture, to know their 
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provide suitable pasture.’ But he will not be liable 
for the theft of an animal in the absence of proof 
that it was through his negligence or wrongful 
act,*> or for loss occasioned by the act of some 


third person in opening a gate.3® 


reasonable care 


knowledge of the prevalence of a dis- 
temper among them of a contagious 
character, and fails to inform of 
that fact a customer whose horse 
takes the. distemper from contact 
with the diseased horses and dies, 
the owner is entitled to recover_its 
value, in an action on the case. Cos- 
tello v. Ten Eyck, 86 Mich. 348, 49 
NW 152, 24 AmSR 128. 

29. Ga. Fae ey v. Martin, 4 Ga. 
A. 187, 60 SE 1074. 

Tll.— Mansfield v. Cole, 61 111. 191; 
Halty v. Markel, 44 Ill. 225, 92 AmD 
182; Umlauf v. ‘Bassett, 38 Tll. 96. 

Iowa.—O’Keefe v. Talbot, 84 Iowa 
233, 50 NW 978. 

Mo. —McCarthy v. Wolfe, 40 Mo. 
520; Winston v. Taylor, 28 Mo. 82, 
75 AmD 112; Rey v. Toney, 24 Mo. 
600, 69 AmD 444: Owens v. Geiger, 
23 Mo. 39, 22 AmD 435; Crawford v. 
Cashman, 82 Mo. A. 554: Cummings 
v. Mastin, 43 Mo. A. 558. 

N. Y.—Morgan v. Crocker, 62 N. Y. 
626; Gibbs v. Coykendall, 39 Hun 
140 [aff 116 N. Y. 666 mem, 22 NE 
1135 mem]; Bass v. Pierce, 16 Barb. 
pee Parlato v. Thomas, 123 NYS 
vie) 

Pa.—Cook v. Haggarty, 36 Pa. 67. 

Tex.—Brush v. Clarendon Land, 


eee CoP? TexieCivoihA. Ass 2: Sw 
389. 

Wis.—Conrad v. Hildebrand, 69 
Wis. 396, 35 NW 26. 


ng.—Mackenzie VarCoxs Julio és ue. 


G32) SSCL 369 Broadwater v. Blot, 
Holt N. P: 547, 3 BCL’ 216. 
30. Vaughn vy. Bixby, 24 Cal. A. 


641, 142 P 100. 

fa] Using a different quality of 
oil in dipping animals from that pre- 
scribed by the department of agri- 
culture, although authorized by an 
inspector, will not relieve the person 
dipping from liability to the owner. 
McGilton v. St. Louis Nat. Stock 
Yards, 254 Ill. 178, 98 NE 250. 

{b] Working sick horse.—Plain- 
tiff hired defendant to pasture his 
horse. The horse was in sound con- 
dition when received by defendant 
but became sick with distemper, and 
while in that condition was worked 
by defendant, being much_ injured 
thereby. Defendant was held liable 
for the loss resulting from such mis- 
use. Conrad v. Hildebrand, 69 Wis. 
396, 35 NW 26. 

[e] The removal of cattle from a 
pasture where water has failed to 
one with water will not constitute 
negligence, especially when done in 
a careful manner and with the con- 


Negligence of servants. 
employ reliable servants, and will be held responsi- 
ble for the results of their negligence and careless- 
ness while acting within the scope of their employ- 
ment,?* even though their acts are done without his 
knowledge and authority, and contrary to his diree- 
tion ;*8 but he is not liable for any malicious or will- 
ful act committed by them without his knowledge 
or consent and outside the scope of their authority.®® 

[§ 72] bb. By Failure to Provide Good and Suf- 
ficient Pasturage. 
agistment that the cattle shall be kept in a pasture 
of such a character that they shall not be exposed . 
to the danger of contracting disease, either from 
the insufficiency or unwholesomeness of the food 
supplied, or by infection from diseased cattle kept 
in the same inelosure. 
agistor to pasture sicken or die from improper food 
or exposure to disease, he will be responsible to the 
owner for the damages.*® But where the agistor has 
no knowledge of the danger from disease, which is 


condition as to health; and if he has | 


An agistor is bound to 


It is implied in the contract for 


If cattle delivered to an 


sent of the owner. 
Cashman, 82 Mo. A. 554 

[d] Unprecedented storm. — An 
agistor was proprietor of cattle yards 
in Buffalo, near the railroad, and 
cows were delivered to him to be 
kept until shipped. The evidence 
showed that he put them in a yard 
ordinarily used and suitable and 
proper for the purpose. This yard 
was lower than some of the others, 
and in case of a flood liable to be 
overflowed, but it did note appear 
that it had ever before been over- 
flowed to a sufficient depth to endan- 
ger cattle therein. A storm of un- 
precedented violence arose suddenly 
during the night, the water of the 
lake overflowed the yard, and the 
cows were drowned. It was held 
that there was not sufficient evidence 
of negligence to justify the submis- 
sion of the question :to the jury, and 
that plaintiffs should have been non- 
suited. Morgan v. Crocker, 62 N. 
Y. 626. 

31. Smith v. Cook, 1 Q. B. D. 79, 
2 ERC 551. 

32. Wilensky v. Martin, 4 Ga. A. 
187, 60 SE 1074. 

383. Halty v. Markel, 44 Ill. 225, 
92 AmD 182; Bass v. Pierce, 16 Barb. 
(N. Y.) 595; Sargent v. Slack, 47 Vt. 
#74, 19 AmR 136; Broadwater vy. Blot, 
Holt N. P. 547, 3 ECL 216. 

34. See infra § 72. 

35. Grout v. Meyer, 91 Nebr. 845, 
137 NW 844; Parlato v. Thomas, 123 
NYS 373. 

36. Grout v. Meyer, 91 Nebr. 845, 
137 NW 844. 

37. Wilensky v. Martin, 4 Ga. A 
187, 60 SE 1074; Halty v. Markel, 
44 11). 225, 92 AmD 182. See gen- 
oray Master and Servant [26 Cye 

38. Rohrabacher v. Ware, 37 Iowa 
85; Sinclair v. Pearson, 7 N. H. 219; 
Bileu v. Paisley, 18 Or. 47, 21 P 934, 
4 LRA 840. See generally Master 
and Servant [26 Cyc 1535]. 


Crawford vy. 


39. Halty v. Markel, 44 Il. 225, 
92 AmD 182. 
40. Iowa.—Ware Cattle Co. v. An- 


derson, 107 Iowa 231, 77 NW 1026. 

Mich.—Costello v. Ten Eyck, 86 
Mich. ee 49 NW 152, 24 AmSR 128. 

N. Y.—Gibbs v. Coykendall, 39 Hun 
140 [aff 116 N. Y. 666 mem, 22 NB 
1135 mem]. 

Tex.—McAuley v. Harris, 71 Tex. 
631, 9 SW Ae Fields v. Haley, (Civ. 
A.) 52 SW 115. 


Vite Sargent v. Slack, 47 Vt. 674, 
19 AmR 1 
[a] Drought available in defense. 


38) (BCLIg 


‘of such a character that it cannot be seen or known 
to exist and cannot well be guarded against, he will 
not be held hable.*t 

Overstocking. Even in the absence of an agree- 
ment that a pasture shall not be overstocked the 
law will imply such an agreement,*? and it is no 
defense that the owner knows of the overstocking,** 
unless he consents to it.*4 

Reservation of right to remove cattle. An agistor 
is not liable, under a special contract, for loss re- 
sulting from poor pasturage or want of water, 
where the owner has reserved to himself the right 
of determining as to these things, and of protecting 
himself from such loss by withdrawing his eattle 
‘at any time.*® 
* [§ 73] cc. By Failure to Maintain Fences.*® A 
person who takes cattle to pasture must keep his 
‘ground properly inclosed, and free from dangerous 
places and obstacles. Failure to exercise ordinary 
‘are in maintaining reasonably good fences to keep 
the stock in will render the agistor liable for the 
immediate damage occasioned by the escape 'of the 
‘stock by reason of such negligence.47 If the fences 
are in bad condition at the time he receives cattle, 
he should repair them at once, and this he is bound 
to do, although the owner of the cattle sees that 
the: fences are bad, for the owner has a right to 
expect that this will be done, and need not make 
it an express condition of the contract.4§ 

Failure of adjoining owner to keep up fence. An 
agistor is not excused by the failure of an adjoin- 
ing owner properly to maintain his portion of the 
division fence.*® 

Limitation of rule. This requirement as to fene- 
ing is a provision of law looking to the prevention 
of escape of pastured animals from an inelosure, 


—lHEvidence is admissible to prove 
that an unprecedented drought pre- 
wailed throughout the country where 
eattle were situated, in consequence 


19 Am 
Eng 
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A. 695; Sars cnt v. Slack, 47 Vt. 674, 56. 


.—Smith v. Cook, 1 Q. B. D. 
Le - DRC 551; Broadwater v. Blot, [al] 


and cannot be so construed as to require the‘erection © 
of a fence where there is a natural barrier.°° 

[§ 74] dd. By Other Animals. An agistor will — 
be held responsible for injuries inflicted by other 
animals in his pasture upon cattle intrusted to him, 
where such injuries are the result of negligence on 
his part. Whether knowledge of a vicious disposi- 
tion in an animal is necessary to render the agistor 
liable for injuries resulting therefrom depends upon 
whether the animal is one usually dangerous or — 
not. In ease of animals not generally mischievous ~ 
or dangerous, knowledge of such a disposition must 
be shown to render the agistor liable;>+ but where 
the animal belongs to a class usually vicious, the 
scienter need not be proved, and the keeper will 
be presumed to be guilty of negligence.®? ‘ 

[§ 75] (c) For Conversion. An agistor is liable 
for conversion if he sells the animals or uses them 
without the consent of the owner,®* and the latter is 
not estopped by an admission that he ordered the 
animals to be killed and abandoned all interest in 
them;*4 but an offer to sell, in an attempt to en- 


‘force the lien by an irregular mode, will not be 


treated as a conversion.®® 

[§ 76] (2) Under Special Contract. As in the 
ease of other contracts of bailment,°® the liability 
of an agistor may be limited by ‘special contract,°? 
and the assent to the stipulations of a parol. con- 
tract may be implied by acquiescence.®® If it is 
explicitly agreed just what the agistor shall do in 
taking care of the cattle put in his charge, the 
agistor must follow the express stipulations in these 
respects; and if by reason of such adherence to 
contract the cattle are injured, the agistor will not 
be responsible for the consequences.®?. 

Liability for mismanagement. An agreement ex- 


See Bailments [5 Cye 175]. 
57. Wilensky v. Martin, 4 Ga. 

187, 60 SE 1074. 

Forms of agistment contracts 


of which the cattle were generally 
affected, and that many of them died 
therefrom. Hines v. Shafer, (Tex. 
Civ. A.) 74 SW 562. 
. 41. Gibbs v. Coykendall, 39 Hun 
140 [aff 116 N. Y. 666 mem, 22 NE 
1135 mem]. 

(Tex. Civ. 


- 42. Wallis v. Wallace, 
A.) 92 SW 43. 
_ [a] The fact that there was no 
definite time agreed upon during 
which the contract should continue 
Would not deprive the owners of 
their right to recover for the dam- 
ages sustained while the cattle were 
suffered and permitted to remain in 
the pasture by virtue of the contract 
under which they entered. Wallis 
v. Wallace, (Tex. Civ. A.) 92 SW 43. 

43. McAuley v. Harris, 71 Tex. 
631, 9 SW 679. 

44, Wields v. Haley, (Tex. Civ. A.) 
52 SW 115. 

45. Meuly v. Corkill, 75 Tex. 599, 
12 SW 1005. 

ast" See generally Fences [19 Cyc 
4 : 
. 47. Colo.—Hawkey v. Ketchum, 39 
CONG 353489 Rai 

Ga. —Arrington v. Fleming, 117 Ga. 
449, 48 SE 691, 97 AmSR 169. 

Tll.—Halty v. Markel, 44 Ill. 225, 
g2 AmD 182; Weide v. Thiel, 9. Tits A. 
~ La.—Cecil v. Preuch, 4 Mart. N. S. 
256. 16 AmD 171. 

Sidebottom, 


Mont. Sey epee Vv. 
30 eee: 406, 76 P 941. 
H—Tewksbury v. Bucklin, 7 
N. it 518. 

Y.—Gibbs v. Coykendall, 39 
Hun 140 [aff 116 N. Y. 666 mem, 22 


NE 1135 mem]. 
Tex.—McAuley v. Harris, 71 Tex. 


631, 9 SW 679: Wallis v. Wallace, 
(Civ. A.) 92 SW 438. 
Vt.—Lucia v. Meech, 68 Vt. 175, 34 


Holt N. P. 547, 3 ECL 216. 

Pal Tie A: pasture which is not wholly 
inclosed is not inclosed at all within 
the meaning of the law.—Shropshire 
ND a esa 30 Mont. 406, 76 P 


48. Cecil v. Preuch, 4 Mart. N. S. 
(La.) 256, 16 AmD 171. 

49, Lyons v. Merrick, 105 Mass. 
71; Sargent v. Slack, 47 Vt. 674, 19 
AmR 136. 

{a] The erection and maintenance 
of a barbed wire fence by an adjoin- 
ing owner, with the consent of the 
agistor, does not render the adjoin- 
ing owner liable for damages to the 
owner of cattle being pastured by 
the agistor. But if the fence is im- 
properly constructed of materials 
dangerous to stock, without the 
knowledge of the owner, or agistor, 
the owner can recover damages. 
Pim v. Griffith,-3 Pa. Co. 177. 

50. Arrington v. Fleming, 117 Ga. 
449, 48 SE 691, 97 AmSR 169 (along 
river bank). 


51. Schroeder y. Faires, 49 Mo. 
A. 470. 

52... Smith. ‘v. | \Crook, 945, QaB:.-D: 
79, 2 ERC? 554. 

53. .Staat \-v..sbivans,)1 35 p81. 3455 


Gove vy. Watson, 61 N. H. 136; Col- 
lins v. Bennett, 46 N. Y. 490. But 
see Johnson v. Weedman, 5 Ill. 495 
(to the effect that where a_ horse 
was delivered by plaintiff to defend- 
ant to be agisted, and defendant, 
without authority of plaintiff, rode 
the horse fifteen miles, and the horse 
died a few hours afterward, but not 
in consequence of the riding, plain- 
tiff could not sustain an action for 
trover and conversion). 

54. Patterson v. Williams, 52 Pa. 
Super. 299. 

55. Shields v. Dodge, 14 
(Tenn.) 356. 


Lea 


will be found in the following cases: 
Ware Cattle Co. v. Anderson, 107 
Iowa 231, 232, 77 NW 1026; O’Keefe 
Vv. Talbot, 84 Towa 233, 50 NW 978; 
Humbert v. Crump, 66 Kan. 57, 58, 
71 P 239; Wells v. Sutphin, 64 Kan. 
873, 874, 68 P 648; Glassey v. Sligo 
Furnace Co., 120 Mo. A. 24, 26, 96 
SW 310; Meuly y. Corkill, 75 Tex. 
599, 600, 12..SW Wye McAuley v. 
Harris, 1 Tex. 631, 9 SW 679. 

58. Wilensky v. Martin, 4 Ga. A. 
187, 60 SE 1074. 

59. Bunnell v. Davisson, 85 Ind. 
557; Ware Cattle Co. v. Anderson, 107 
Iowa 231, 77 NW 1026. 

[a] Where a contract provided for 
the feeding and caring of cattle,in a 
certain manner, the contractor was 
under no implied obligation to feed 
such cattle in any other manner, even 
though strict compliance with the 
terms of the contract resulted in 
injury to’ them. Bunnell v. Davis- 
son, 85 Ind. 557. 

{b] A contract to furnish a par- 
ticular pasture is not violated by a 
failure.to furnish sufficient pastur- 
age for a certain number of cattle, 
Brown v. St. John Trust Co., 71 Kan. 
134, 80 P 37. 

[ec] A contract to herd, feed, and 
care for sheep does not require the 
agistor to undertake the treatment 
of the sheep suffering from a dis- 
ease or to employ anyone for that 


purpose. Power v. Turner, 87 Mont. 
521.9% P2950; 
[d] Contract for good care.—An 


agreement by an agistor to take 
good care of a herd of cattle is equiv- 
alent to a contract to take such care 
of them as an ordinarily skillful 
and prudent man would take of his 
own cattle under like circumstances. 
Darr v. Donovan, 73 Nebr. 424, 102 
NW 1012. To same effect Ransom 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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&§ 76-79] 


empting an agistor from liability in ease of the 
death of animals from ordinary diseases does not 
exempt him from liability for diseases resulting 
directly from his own mismanagement.®° 

Loss by unavoidable accident is frequently a mat- 
ter of express exception in agistment contracts.*+ 
[§ 77] (8) Actions—(a) Pleading.®? A declara- 
tion in an action against an agistor for negligence 
may be treated as one in assumpsit.°? But where 
the pleader intends to claim damages for the wrong 
in permitting his horse to be turned into a pasture 
where there were horses afflicted with a contagious 
disease, the declaration is one in trespass on the 
ease.**- In an action against an agistor for failure 
to deliver the animals to the owner it is necessary 
to allege only his business, a delivery to and ac- 
ceptance of the animals by him, the tender of the 
amount due, and a demand and refusal to return 
the animals. It is not necessary to aver negli- 
gence.® 

[§ 78] (b) Variance. A material variance be- 
tween the petition and the proof is fatal.°* 
v. Getty, 37 Kan. 75, 14 P 487; Hast- 


man vy. Patterson, 38 Vt. 146. 
[e] Contract for such care as 


ANIMALS 


There was a provision that in the 
“event of such accident, 
thereof, said first party shall furnish 


[3 C. Ja). 30 


[§ 79] (c) Evidence—aa. Burden of Proof.*? In 
an action to recover damages for loss of or injury 
to animals while in the care of an agistor, it seems 
to be the better doctrine that the burden of proof 
is on the owner to show that such loss or injury: 
was caused by the negligence of the agistor in car-. 
ing for the animals.°* This burden to show negli- 
gence never shifts.%° 

Prima facie case. But it has been held that, 
where plaintiff alleges only demand and refusal, he 
makes out a prima facie case by proving a delivery 
of the property in good condition and a failure to, 
redeliver on demand.*° This is on the theory that 
the agistor’s failure to account for the loss in any 
manner raises the presumption that the loss was, 
due to his own negligence,’t and imposes upon him 
the burden of accounting for such loss and show-4 
ing that he has exercised that degree of care re- 
quired by the nature of the bailment.7? } 

But where the animals have been accounted for; 
the burden of proof to show negligence is on the 
| owner.** 


520; Rey v. Toney, 24 Mo. 600, 69 
AmD 444; Crawford v. Cashman, 82 
Mo. A. 554; Rayl v. Kreilich, 74 Mo., 


as proof 


agistor would give own caittle.— 
Where a contract requires an agistor 
‘to care for cattle in all respects as 


he would for similar property of his- 


own, he is required to give such 
care aS an ordinarily prudent man 
would give under like circumstances. 
Mattern v. McCarthy, 73 Nebr. 228, 
102 NW 468. Such a contract adds 
nothing to what the law would imply 
in the absence of any special agree- 
ment. 

{f] Contract to be responsible for 
cattle escaping from  pasture.— 
Where an agistor agrees to be re- 
sponsible for the loss of any cattle 


that may get out of the pasture, he 


is not liable for cattle which, being 
driven by a severe storm, break 


through an otherwise sufficient fence 


and are drowned. Wells v. Sutphin, 
64 Kan. 873, 68 P 648. 

{g] Contract to preserve hides of 
cattle which died.—Where the agis- 
tor agreed to preserve the hides of 


the cattle which died, as evidence of 


death, and the ears of any which had 
earmarks, and there was no _ pro- 


vision in the contract as to when the 


hides of cattle which had died should 
be counted, it was held that the hides 
preserved should be counted at the 


time of death, with a view of making 


them available for use or sale. Teal 
Vv. ‘Bilby, 123. U.:S. 572, 8 SCt. 239, 
31 L: ed. 263. 

{h] Reservation of right to pro- 
vide care at agistor’s expense.— 
Under a contract for pasturing and 
feeding plaintiff's cattle, by which he 
reserved the right, on defendant’s 
failure to give them the best care 
and attention, to provide therefor at 
defendant’s expense, plaintiff could 
recover for additional feed for the 
cattle made necessary by defendant’s 
failure to supply the same. Rudolph 


_v. Sneed, 34 Tex. Civ. A. 384, 78 SW 
1001 


_ Bagley 


[i] Contract held not to make 
agistor insurer.—A contract under 
which a bailee agreed to care for a 
colt, to treat it for minor sickness 
or injury, and to notify the bailor of 
serious sickness or injury, was not 
an express contract by the bailee to 
safely keep and return the colt so 
as to make.the bailee an insurer. 

v. Brack, (Tex. Civ. A.) 154 
SW 247. 


pa ous shan v. Hood, 1 West- 


61. See Stonam v. Waldo, 17 Mo. 
489; and cases infra this note. 

[a] Particular contracts con- 
strued.—(1) A contract provided that 
all the cattke should be returned, 
“unavoidable accident” excepted. 


evidence thereof, which shall be the 
brand upon said missing cattle.” All 
but five of the cattle were returned. 
In an action to recover for these it 
was held that the inability of the 
agistor to produce the brands which 
had been lost by unavoidable acci- 
dent did not render him liable to the 
owner. Humbert v. Crump, 66 Kan. 
57, 71 P 239. (2) In an action for the 
cost of agistment under a contract 
providing that the agistor guaran- 
teed the owner “against all loss 
among said cattle or damage to the 


same, except by unavoidable acci- 
dent,’’ there was ‘evidence to the 
effect that when the plaintiff re- 


ceived the cattle they were in bad 
condition ...many of them were 
weak and feeble, without any neglect 
of the plaintiff, and that a number 
of them died by reason of huddling 
together in a stable, and falling down 
in a heap.” In sustaining a verdict 
for the agistor the court said: “We 
think the plaintiff did not insure the 
lives of the cattle which were lost:in 
this way. If she kept, fed, and at- 
tended to them as she was required 
by the contract, and some of them 
died notwithstanding all proper care 
on her part, the death, while not 
caused by direct accident, was an in- 
evitable loss for which the plaintiff 
was not liable.’ O’Keefe v. Talbot, 
84 Iowa 233, 236, 50 NW 978. ; 

62. [a] Forms of declarations 
against agistor by owner see Costello 
v. Ten Eyck, 86 Mich. 348, 349, 49 
NW 152, 24 AmSR-128; Cook v. Hag- 
garty, 36 Pa. 67. 

63. Cook v. Haggarty, 36 Pa. 67. 

64. Costello v. Ten Eyck, 86 Mich. 
348, 49 NW 152, 24 AmSR 128. 

[a] Sufficient declaration. — A 
declaration which alleges that de- 
fendant was negligent in certain par- 
ticulars “so that” the damage ac- 
crued is sufficient. Lucia v. Meech, 
68) Vt.7175, 34 A 695. 

65. Cummings v. Mastin, 43 Mo. 
A. 558; Bagley v. Brack, (Tex. Civ. 
A.) 154 SW 247. 

66. Crawford v. Cashman, 82 Mo. 
A. 554 (holding that, where a peti- 
tion against an agistor alleged that 
a steer was lost either through the 
negligent omission to maintain a 
good fence or by carelessness in 
moving the cattle, and the evidence 
showed that the steer was killed by 
lightning or delivered to another, 
the variance was fatal). 

67. In cases of bailment generally 
see Bailments [5 Cye 217]. 

68. Mass.—Wood v. Remick, 143 
Mass. 453, 9 NE 831. 

Mo.—McCarthy y. Wolfe, 40 Mo. 


Bray eta Casey v. Donovan, 65 Mo. A, 
Mont.—Shropshire v. Sidebottom, 

30 Mont. 406, 76 P 941. , 
Nebr.—Calland v. Nichols, 30 Nebr. - 

532, 46 NW 6381. : 
Vt.—Kemp v. Phillips, 55 Vt. 69. 
Eng.—Broadwater v. Blot, Holt N: 


P, 547, 3 ECL 216. ; 
Pee pee So v. Sheppard, 24 Ont. 

69. Rayl v. Kreilich, 74 Mo. <A. 
246; Casey v. Donovan, 65 Mo. A. 521: 

70. Ware Cattle Co. v. Anderson, 
107 Iowa 231, 77 NW 1026; Crawford 
v. Cashman, 82 Mo. A. 554; Rayl v- 


Kreilich, 74 Mo. A. 246; Casey v: 
Donovan, 65 Mo. A. 521; Shropshire 
v. Sidebottom, 30 Mont. 406, 76 


941. But see McCarthy v. Wolfe, 
40 Mo. 520; Rey v. Toney, 24 Mo. 
600, 69 AmD 444 (in both of which 
cases it was held that mere proof of 
loss was not sufficient). i 


BEA E Casey v. Donovan, 65 Mo. A. 
72. Colo.—Nutt  v. Davison, 54 
ool 586, 131 P 390, 44 LRANS 
Ill.—Hudson v. Bradford, 91 Ill. 


a eae? Burlingame y. Horne, 30 IIL 
‘Iowa.—Ware Cattle Co. v. Ander- 

son, 107 Iowa 231, 77 NW 1026. 
Mo.—Goodfellow v. Meegan, 32 Mo. 

BENE Cummings v. Mastin, 438 Mo. A. 
Mont.—Shropshire Vv. 


Sidebottom, 
30 Mont. 406, 76 P 941. 

Eng.—Mackenzie v. Cox, 9 C. & P. 
632, 38 ECL 369. 

Can.—Belanger y. Quiner, 9 Rev- 
Leg 530. 

[a] Reason for rule.—‘The rea- 
son why the law imposes this bur- 
den of proof upon the bailee in ‘such 
case being, that when the bailor has 
delivered his property to the bailee 
in good condition, and it is damaged 
while in the latter’s possession, or 
not returned at all, it would be very 
difficult. for the bailor to show ‘in 
what way the injury or loss oc- 
curred, or that it had occurred by 
the actual negligence of the bailee 
or his employes, the bailor not being 
so likely to know what had caused 
the injury or loss, as would the 
bailee, in whose possession the 
property bailed was.” Hudson v. 
Bradford, 91 Ill. A. 218, 220. 

[b] In Georgia, by the provisions 
of Civ. Code (1895) § 2896, the bur- 
den of proof is upon the bailee, when 
loss has been shown, to show proper 
diligence. Wilensky v. Martin, |4 
Ga. A. 187, 60 SH 1074. 

73. Winston vy. Taylor, 28 Mo. 8&2, 


s 


40 [3C.7.] 


[§ 80] bb. Admissibility. An agistor being 
bound to exercise ordinary diligence for the safety 
of animals intrusted to his care,’* evidence that 
others, men of ordinary prudence, acted in the same 
manner as defendant in the matter as to which he 
is charged to have been negligent is admissible to 
show that he observed the diligence required by 
law.7> But evidence as to defendant’s reputation 
as a man of care in handling stock is not admissi- 
ble.7© Defendant may of course show that the in- 
jury to the animal was caused by circumstances 
beyond his control.*7 In order to show that there 
was no disease among cattle of a certain herd, an- 
other agistor may testify as to the condition of a 
part of the same herd kept by him,’® and it is also 
proper to admit evidence as to the results obtained 
by plaintiffs in grazing cattle in another pasture, 
where it appears that there was a similarity of con- 
dition between the two pastures.7® When the con- 
tract of an agistor is for the care and feeding of a 
particular herd of cattle, evidence descriptive of 
that herd is admissible, without special reference 
to the subject in the pleadings.*® But the evidence 
must be material to the issues, and consequently it 
is not permissible to show that the fences surround- 
ing defendant’s pasture compared favorably with 
those of other persons in the neighborhood,*? or that 
defendant’s fence was good at other parts of the 
pasture than that where the animal was injured,*? 
or that no other animals had ever escaped from 
defendant’s pasture.** 

. Expert testimony. Evidence of experts may be 
admitted to prove the probable gain in weight of 
cattle if kept in a certain pasture,** or to show the 
prospects of fattening cattle in the locality of the 
pasture,®> or to explain the symptoms and appear- 
ance of cattle that have died from want of proper 
care.®® 

75 AmD 112; Cummings v. Mastin, 


ANIMALS : 


Mo.—Rey v. Toney, 24 Mo. 600, 69 
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[$§ 80-83 


[§ 81] (d) Questions for Jury. The whole ques- 
tion as to whether or not an agistor is or is not 
negligent in a given case is one of fact for the 
jury,°*’ unless the facts and circumstances are such 
that reasonable men can draw only one conclusion ;*° 
and they have the right to consider the customs pre- 
vailing on the subject, the characteristics and — 
traits of the animals, and the fact that the negli-— 
gence of the owner may have contributed to the 
injury complained of.8® Whether or not any par- 
ticular agreement is a part of the agistment con-— 
tracy ia ‘also a question to be determined by the 
jury. 

[4 83] b. To Third Persons. An agistor who has 
the care and custody of animals for the purpose of 
pasturing them is liable for damage done by them — 
in the same manner and to the same extent as the > 
owner;°* and this is true even though he receives 
no compensation from the owner of the cattle for 
pasturing them.°? } 

[§ 83] 5. Liability of Owner—a: To Third Per- 
sons. By the common law of England the agist-— 
ment of cattle did not relieve the owner from lia- 
bility for damage done by their straying from the 
bailee’s pasture,°* and this has been held to be the — 
rule in some cases in this country.°* But the better 
doctrine seems to be that the liability for the tres-_ 
pass of animals arises not from ownership but from 
possession, for only the person .having possession — 
of the animals can exercise control over them and 
prevent them from doing mischief. It follows that 
the owner of animals in charge of an agistor is 
not liable for their trespasses.°° If, however, the 
animals remain under his own contro] then he’ is 
liable for their trespasses;°° and it seems that the 
owner will also be liable in an action on the case 
if he selects a careless or irresponsible agistor, or 


“owner” includes agistor.—It has 5 


43 Mo. A. 558; Calland v. Nichols, 30 
Nebr. 532, 46 NW 631. 

74. See supra § 70. 

75. Arrington v. Fleming, 117 Ga. 
449, 438 SE 691, 97 AmSR 169. 

76. McBride v. Wallace, 17 N. D. 
495, 117 NW 857; Lucia v. Meech, 68 
Wit. 175, 34 A. 695. 

77. Hines v. Shafer, (Tex. Civ. A.) 
74 SW 562 (unprecedented drought). 

78. Stonam v. Waldo, 17 Mo. 489. 

79. Tuttle v. Moody, (Tex. Civ. 
A.) 94 SW 1384. 

80. Darr v. Donovan, 73 Nebr. 424, 
102 NW 1012 (holding that as bear- 
ing on the care required and the 
amount of injury suffered it is 
competent to prove that the animals 
were of a superior breed, although 
no special reference to the subject 
is made in the pleadings). 


81. Lucia v. Meech, 68 Vt. 175, 
34 A 695. 

82. Lucia v. Meech, 68 Vt. 175, 
34 A 695. 

83. Lucia v. Meech, 68 Vt. 175, 34 
A 695. 


84. Ware Cattle Co. v. Anderson, 
107 Iowa 231, 77 NW 1026. 

85. Tuttle v. Moody, (Tex. Civ. 
A.) 94 SW 134. 

86. Stonam v. Waldo, 17 Mo. 489. 

87. Cal.—Vaughn v. Bixby, 24 Cal. 
A. 641, 142 P 100. 

Ga. —-Arrington v. Fleming, 117 Ga. 


449, 438 SE 691, 97 AmSR 169; 
Wilensky Vv. Martin, 4° Ga A 187, 
60 SE 1074. 


Tll.—McGilton v. St. Louis Nat. 
Stock Yards, 254 Ill. 178, 98 NE 250; 
Union Stockyards, etc., 
lary, (ete, - Co. 157. Tis 554, 41 
888, 48 AmSR 341; Mansfield v. Cole, 
61 Ill. 191; Halty v. Markel, 44 Ill. 
225, 92 AmD 182. 

Iowa.—Pieper v. Krutzfeldt, 136 
NW 904. 


AmD 444, 


Mont.—Shropshire v. Sidebottom, 
380 Mont. 406, 76 P 941. 
Nebr.—Grout v. Meyer, 91 Nebr. 


845, 1837 NW 844; Darr v. Donovan, 
73 Nebr. 424, 102 NW 1012. 
N. D.—McBride v. Wallace, 17 N. 
D. 495, 499, 117 NW 857 [cit ence 
Vt. —Kemp v. Phillips) 55°vVti.69: 
Hng.—Mackenzie v. ‘Cox, 9 C. S Pe 
632, 38 ECL 369; Broadwater v. Blot, 
Holt N. P. 547, 3) HCL, 216. 
Ont.—Pearce v. Sheppard, 24 Ont. 


167.. 

88. Vaughn v. Bixby, 24 Cal. A. 
641, 142 P 100. 

89. Wilensky v. Martin, 4 Ga. A. 
187, 60 SE 1074. 

90. Wallis v. Wallace, (Tex. Civ. 
A 92 SW 43. 


91. Conn.—Barnum vy. Vandusen, 
16 Conn. 200; Smith vy. Jaques, 6 
Conn. 530,° = 


Ill.—Ward- v. Brown, 64 Ill. 307, 
16 AmR 561; Weide v. Thiel, 9 Ill. 
Ae 23% 

Ind.—Cook v. Morea,*:33-Ind. 497; 
Frammell v. Little, 16 Ind. 251. 

Me.—Weymouth v. Gile, 72 Me. 446. 

Mass.—Lyons v. Merrick, 105 Mass. 
71; Sheridan vy. Bean, 8 Metc. 284, 41 
AmD 507. 
gon oe Shae v. Newburn, 76 Mo. 

Nebr.—Laflin v. Svoboda, 37 Nebr. 
oo 55 NW 1049. 

. H.—Kennett v. Durgin, 59 N. H. 
560, Tewksbury v. Bucklin, 7 N. H. 

1 

Or.—Bileu v. Paisley, 18 Or. 47, 21 
P 934, 4 LRA 840 and note. 

Pa.—Rossell v. Cottom, 31 Pa. 525. 

Vt.—Moulton v. Moore, 56 Vt. 700. 

Eng.—Bacon Abr. tit Trespass G 
2° I Espinasse: New Po Diet Ss tit 
Trespass; Viner Abr. tit Trespass B. 

[a] Under Fence Law term 


been held that the act rendering 
owners of cattle liable for damages 
done by their cattle on the fenced 
lands of another applies also to all 
those having the care and control of 
the animals. Barnum v. Vandusen, 
16 Conn. 200; Smith v. Jaques, 6 
Conn. 530; Sheridan v. Bean, 8 Mete. 
(Mass. ) 234, 41 AmD 507; Lafiin v. 
Svoboda, 37 Nebr. 368, 55 NW 1049. j 

[b] The common-law. rule that — 
agistors are liable for damages 
caused by cattle escaping from their 
premises is not changed by the stat- 
ute making the owner liable where 
his cattle break into any inclosure 
having a fence of a certain height. 
Reddick v. Newburn, 76 Mo. 423. 

92. Laflin v. Svoboda, 37 Nebr. 
368, 55 NW 1049. 

93. See 9 Bacon Abr. tit Trespass 
G 2; Comyns Dig. tit Trespass C 1; 
2 Rolle Abr. 546; 20 Viner Abr. tit 
Trespass B. 

94. Weymouth v. Gile, 72 Me. 446; 
Sheridan v. Bean, 8 Metce. (Mass.) 
284, 41 AmD 507; Blaisdell v. Stone, 
60 N. H. 507; Bacon Abr. tit Trespass 
G 2. And see Stafford v. Ingersol, 
SEAT CN Ae) aid oe 

95. Colo.—Mott v. Scott, 35 Colo. 
GSMoowe 2 Wi9: 

Ill.—Ozburn v. Adams, 70 Ill. 291; 
Ward v. Brown, 64 Ill. 307, 16 AmR 
561; Weide v. Thiel, 9 Ill. ‘A. 223. 


rein me ates ahs Newburn, 76 Mo. 
N. H.—Kennett v. Durgin, 59 N. 


Ae Tewksbury v. Bucklin, 7 N. Ez 


Pa.—Rossell v. Cottom, 31 Pa. 525. 

See Atwater v. Lowe, 39 Hun (N. 
Y.) #150 (animal in possession of 
lessee). 

96. Kennett v. Durgin, 59 N. H. 
oe Tewksbury v. Bucklin, 7 N. H. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 83-88] 


knows, or has reason to believe, that the cattle will 
commit trespass when placed in his hands.°? 

It seems that the owner 
will be responsible to an agistor for damages re- 


[§ 84] b. To Agistor. 


[§ 85] -A. Definitions. 


branding of stock. 


necessities of the country.’ 


fication.® 


97. Ward v. Brown, 64 Ill. 307, 16 
AmR 561; Weide v. Thiel, 9 Ill. A. 
223; Reddick vy. Newburn, 76 Mo. 423. 

98. Power v. Turner, 37 Mont. 321, 
97 P 950; Keshan y. Gates, 2 Thomps. 
& C. (N. Y.) 288. 

99. Description in chattel mort- 

Bage see Chattel Mortgages [6 Cyc 
1030 text and note 48]. 
; Slaughtering unmarked cattle see 


infra § 659. 

1. See statutes of the several 
states. : 
2. Walden v. Murdock, 23 Cal. 


~540, 83 AmD 135; Beyman v. Black, 
® 47) Tex. 558. 

; 8. Churchill v. Georgia R., 
Co., 108 Ga. 265, 33 SE 972. 

[a] Object in branding.—In State 
v. Cardelli, 19 Nev. 319, 10 P 433, it 
is said that the object in branding 
and marking cattle. is to identify 
them in order that their ownership 
may be known and _ distinguished 
from that of other stock. 

A “road brand,” as_ distin- 
guished from a “range brand,” is a 
brand required by statute to be 
placed upon cattle before being re- 
moved from the county in which 
they are gathered, to market outside 
of the state; and this brand must be 
recorded in the county from which 
the cattle are to be driven, before 


etc., 


their removal from such county. 
‘Crowell vy. State, 24 Tex. A. 404, 6 
Sw 318. 

4. Churchill v. Georgia R., etc, 
Co., 108 Ga. 265, 33 SE 972. 

5. - Churchill v. Georgia R., etc., 
Co., 108 Ga. 265, 33 SE 972. 

6. Churchill v. Georgia R., etc., 


Co., 108 Ga: 265, 33 SE 972. 

7. As evidence of identity of ani- 
mal stolen see Larceny [25 Cyc 109 
text and note 50]. 

-8. Kan.—State v. Wolfley, 75 Kan. 
406, 89 P 1046, 93 P 337, 12 AnnCas 
412 and note. 


Nev.—State vy. Cardelli, 19 Nev. 
319, 10 PB 433. 
Okl.—Hurst v. Terr., 16 Okl. 600, 


86 P 280. 

Or.—Stewart v. Hunter, 16 Or. 66, 
16 P 876, 8 AmMSR 267. 

Mex Tittle vy. ‘State, 30) Tex.” A. 
597, 17 SW 1118; Thompson v. State, 
26 Tex. A. 466, 9 SW 760. 

[a] A statute which merely 
makes recorded brands prima facie 
evidence ‘of ownership was held in 


Hurst v. Terr., 16 Okl. 600, 604, 86 
P 280, not to render unrecorded 
brands incompetent on that issue, 


the court saying: “It isa matter of 
common knowledge that in many in- 
stances, and particularly with bDer- 


In several of the states, 
where stock raising is a leading industry and cattle 
are allowed to run at large, the legislatures, in 
order to prevent controversies and to secure the evi- 
dence of ownership in a practical mode best adapted 
to the circumstances of the country, have passed 
laws regulating the marking, branding, and counter- 
These laws are imperative in 
their character, and are required by the wants and 
The term ‘‘brands and 
marks’’ includes such devices as are put upon ani- 
mals by artificial means for the purpose of identi- 
The word ‘‘brand’’ indicates some figure 
er device burned upon the animal by a hot iron,‘ 
and the word ‘‘mark’’ indicates generally some 
change made in some part of the animal by a knife 
or other means, such as boring or slitting the ear.® 
The ‘‘brand’’ is more commonly used upon some 
animals as a means of identification, such as horses, 
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[§ 86] 


sons owning large herds of cattle, 
the only method of identification and 
the only proof of ownership that can 
be produced or obtained is the brand 
or marks, and if it should be held, as 
contended for by plaintiff in error, 
that this statute makes evidence of 
ownership by brand incompetent, ex- 
cept where the brand is recorded, 
then in such cases it would be abso- 


lutely impossible to prove owner- 
ship.” 
{b] Trespassing cattle recognized 


‘by brand.—(1) Where a herd of six 


hundred cattle ranged upon A’s field 
and destroyed his corn, the fact that 
a witness recognized the brand and 
earmarks of B on about two hundred 
of the herd, there being no evidence 
that any other brand was seen on 
them, or any unbranded cattle among 
them, was held sufficient prima facie 
to prove that they were the cattle of 
B. Keith v. Tilford, 12 Nebr. 271, 
11 NW 315. (2) On trial for cattle 
theft prior to amendment of Rev. 
Civ. St. (1911) art 7160, by Acts 33d 
Leg. c 69, evidence as to, unrecorded 
cattle brands was held incompetent 
on the question of ownership. Tur- 
ner v. State, (Tex. Cr. A.) 160 SW 
Bot. (3) In a prosecution for the 
theft of a cow, an unrecorded brand 
cannot be introduced to establish 
ownership. Powers v. State, (Tex. 
Cr. A:) 152 SW 909. (4) Under Rev. 
Civ. St. (1911) art 7160, as amended 
by Acts 33d Leg. c 69, evidence as to 
unrecorded brands on animals is ad- 
missible in criminal cases to prove 
ownership. ‘Turner v. State, supra. 

9.) ) Dixon Pv-0 State, WLor wm exe tals 4: 
Gregory v. Nunn, (Tex. Civ. A.) 25 
SW 1083; Lee v. State, (Tex. Cr. A.) 
65 SW 540; Gear v. State, (Tex: Cr. 
A.) 42 SW 285; Wyers v. State, 22 
Tex: A. 258, 2 SW .722;. Coffelt v. 
State, 19 Tex. A. 436; Love v. State, 
15 Tex. A. 563; Dreyer v. State, 11 
Tex. A. 631; Wolf v. State, 4 Tex. A. 
832; Fisher v. State, 4 Tex. A. 181; 
Lockhart v. State, 3 Tex. A. 567; 
Jones v. State, 3 Tex. A. 498; Kelly 
v. ‘State, 1 Tex. A. 628; Johnson v. 
State, 1 Tex. A. 333. 

10. Colo.—Brooke v. Peo., 23 Colo. 
375, 48 P 502; Murray v. Trinidad 
Nat. Bank, 5 Colo. A. 359, 38 P 615. 

Ida.—State v. Dunn, 13 Ida. 9, 88 
Pe 23's 

N. M.—Terr. v. Meredith, 14 N. M. 
3 131; Terr. v. Smith, 12 N. 
M. 229, 78 P 42; Chavez vy. Terr., 6 
N. M. 455, 30 P 903. 

Tex.—Allen vy. State, 42 Tex. 517; 
Corn vy. State, 41 Tex. 301; Poag v. 
State, 40 Tex. 151; Herber v. State, 
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sulting from the viciousness or diseased condition of 
the agisted animals, known to the owner, and of 
which the agistor was not informed.%® 


mules, and the like; while others are generally iden- 
tified by ‘‘marks’’ made by knife cuts in the ear, 
such as cattle, hogs, and the like.® 
B. As Evidence of Ownership—l. Unre- 
corded Brands and Marks—a. Brands.’ 
cattle and other stock are admissible in evidence 
to prove ownership, whether recorded or not, in 
the absence of statutes providing otherwise.® 

[§ 87] b. Marks. 
requires marks to be recorded, it does not provide, 
as in the case of brands, that they shall not be 
evidence of ownership unless so recorded, and hence 
an unrecorded mark is admissible in evidence m 
proof of ownership.°® 

[§ 88] 2. Recorded Brands—a. In General. 
some statutes it is provided that a brand shall not 
be any evidence of ownership unless the same has 
been recorded;!° and, since an unrecorded brand is 
no evidence that the actual owner owns the animal, 


Brands on 


Although the Texas statute 


By 


7 Tex. 69; Gregory v. Nunn, (Civ. 
A.) 25 SW: 1083; Dugat v. State, (Cr: 
A.) 148 SW 789; Sapp v. State, (Cr, 
A.) 77 SW 456; Welch v. State, 42 
Tex. Cr. 338, 60 SW 46; Walton v. 
State, 41 Tex. Cr. 454, 55 SW 566; 
Chowning v. State, 41 Tex. Cr. 81, 
51 SW 946; Unsell v. State, 39 Tex. 
Cr. 330, 45 SW 1022; Turner v. State, 
39 Tex. Cr. 322, 45 SW 1020; Childers 
v. State, 37 Tex. Cr. 392, 85 SW 654; 
Lockwood vy. State, (Cr. A.) *26 SW 
200; McGrew v. State, 31 Tex. Cr. 
336, 20 SW 740; Tittle v. State, 30 
Tex. A. 597, 17 SW 1118; Thompson 
v. State, 26 Tex. A. 466, 9 SW 760; 
Burke v. State, 25 Tex. A. 172, 7 SW 
873;,Thompson v. State, 25 Tex. A. 
161, 7 SW 589; Crowell v. State, 24 
Tex. A. 404, 6 SW 318; Groom v. 
State, 23 Tex. A. 82, 3 SW 668; Har- 
well v. State, 22 Tex. A. 251, 2 SW 
606; Morrow v. State, 22 Tex. A. 
239, 2 SW 624; Wyers v. State, 21% 
Tex. A. 448, 2 SW 816; Coffelt v. 
State, 19 Tex. A. 436; Hutto v. State, 
7 Tex. A. 44; Fisher v. State, 4 Tex. 


A. 181. 
[a] Horse brands.—While Rey. 
St. arts 4556, 4560, regarding the 


earmarks and brands of animals and 
the recording thereof, do not require 
the recording of horse brands, still, 
in order to be introduced as evidence 
of ownership, horse brands must be 
recorded as required by Rev. St. art 


4561. Elsner v. State, 22 Tex. A. 
687, 3 SW 474. . 
[b] Brand on animal different 


from recorded brand.—Where the 
brand on an alleged stolen animal is 
different from the recorded brand of 
the owner, it does not constitute 
evidence of ownership, but may be 
looked to as any other flesh mark 
which might serve to identify the 
animal. Garrett v. State, 42 Tex. 
Cr. 521, 61 SW 129. 

[c] That accused failed to claim 
authority from anyone to kill the 
animal‘*in question does not make an 
unrecorded brand evidence of owner- 
ship. McKenzie v. State, 32 Tex. Cr. 
568, 25'SW 426, 40 AmSR 795. 

{d] Brand must be recorded in 
good faith.—It has been held tha 
to be evidence of ownership, a bran 
must be recorded in good faith. 
Smith v. State, 1 Tex. A. 133. 

{e] Upon an indictment for bring- 
ing stolen property into the state, 
under Pen. Code § 798, the owner- 
ship of an animal claimed to have 
been so brought cannot be proved 
by a brand, in the absence of proof 
that the brand was recorded as re- 
quired by the laws of Texas; and it 
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it is self-evident that it cannot be evidence that a 
special owner has the management and control 
thereof.‘ The brand is made evidence of the 
ownership of the person whose brand it may be, 
and not necessarily of the person in whose name 
it is recorded.'? 

Evidence of identity of animal. These statutes 
apply only to proof of ownership; and an unre- 
corded brand is admissible in evidence for the pur- 
pose of identifying the animal.!% 

Ear and flesh marks. Nor do the statutes include 
ear and flesh marks upon animals; and ownership 
may be proved by such marks, although unre- 
corded.'4 

Only one brand to be used by one person. The 
statutes, in order to prevent a confusion in the 
use of brands, usually provide that no person shall 
use more than one mark or brand;!* but this pro- 
vision does not prevent owners from changing the 
mark or brand in proper cases.16 Where a party 
owns and uses more than one such recorded brand, 
contrary to the statute, the same can be regarded 
only as a flesh mark upon the animal so branded, 
and can be used, not as evidence of ownership, 
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but simply as evidence to establish the identity of 
the animal.? 

Not exclusive method of proof. The Brand Law 
does not require that the ownership of an animal 
must be proved by the brand itself. Ownership 
may be proved by flesh marks, or by any other 
proper evidence, in the same way as if no Brand 
Law was in existence.1® Proof by brand is only 
an additional method of proving ownership.?? 

[§ 89] b. Probative Force or Effect. In the ab- 
sence of statutes fixing the legal effect of recorded 
brands, recorded and unrecorded brands are given 
precisely the same effect, namely, that they may be 
considered by the jury the same as other marks 
of identification as some evidence tending to show 
or establish ownership;?° and the weight or effect 
that any particular brand shall receive is a ques- 
tion to be determined by the jury and not by the 
court.*!_ In a number of states and territories, how- 
ever, it is expressly provided by statute that a 


[8§ 88-89 


recorded brand or mark shall be prima facie evi- — 


dence that the animal belongs to the owner of the 
mark or brand,?* and in Texas this result has been 
reached by construction.2* The prima facie ease 
thus made by the record may be overcome by any 


is immaterial whether a law requir- 
ing brands to be recorded exists in 
the state from which the animal is 
brought or not. McKenzie vy. State, 
SR tee Cr. 568, 25 SW 426, 40 AmSR 
. 11. McKenzie v. State, 32 Tex. Cr. 
568, 25 SW. 426, 40 AmSR 795. 


12. Chavez vy. Terr., 6 N. M. 455, 
80 P 908. 
fa] Brand not evidence of owner- 


ship where title to brand is in other 
parties.— Where the title to a brand 
is not in the alleged owner of an 
animal branded therewith, the brand 
is not evidence of the title of such 
alleged owner; as where, although 
@ person owned some cattle of a 
given brand, the title to the brand 
itself was in other parties, and there 
was no proof that it had ever been 
transferred as required by law, or 
in any other manner. Morrow v. 
State, 22 Tex. A. 239, 2 SW 624. 

{[b] Brand not evidence of owner- 
ship'in vendee of owner.—The law 
applicable to title in stock branded 
in a recorded brand does not operate 
in favor of the vendee of the owner 
of stock in such brand; and when 
the owner has parted with the title 
to stock so branded the brand ceases 
to operate as evidence of ownership, 
but it may still be given in evidence 
to prove the identity of the animal. 
Horn v. State, 30 Tex. A. 541, 543, 
17 SW 1094 (where the court said: 
“The record of the brand was not 
‘offered in evidence, and if it had 
been it could only have proved own- 
ership in Pool, unless the transfer 
of the particular horse in question 
had been shown to have taken place, 
and that Bowman was the owner of 
the horse then. The record of the 
brand in the name of Pool did not 
of itself tend to prove ownership in 
Bowman. The brand on the horse 
‘was but a matter of description, 
which might be utilized, with other 
facts, to prove the identity of the 
horse in question as the one seen 
in Waco. It was a fact admissible 
in evidence as tending to prove that 
identity; but it was not evidence to 
prove ownership in Bowman. Had 
the ownership been alleged in Pool, 
the owner of the brand, then the 
cogency of the evidence could have 
‘been much more apparent. But Pool 
‘had parted [with] title to the horse, 
and the brand ceased to operate as 
evidence of ownership, inasmuch as 
the law applicable to title to stock 
branded in a recorded brand did not 
operate in favor of the vendee of the 
owner of stock in such brand’). 


Lever, 


13. See Larceny [25 Cye 109 text 

14. Johnson vy. State, 

333. And see supra § 87. 
Cons. St. § 72; Tex. 
Rev. St. § 4556. 

16. McClure v. Sheek, 68 Tex. 
the owner of cattle branded with a 
recorded brand moved them into an- 
the animals was recorded in the 
name of another person, the owner 
county, and brand his cattle _there- 
with); Dugat v. State, (Tex. Cr. A.) 

[a] Owners of more than one 
ranch.—Some statutes specifically di- 
of one mark or brand shall not ex- 
tend to those persons who are the 
farm. See Nev. Gen. St. § 762. 

17. Swan v. State, (Tex. Cr.) A.) 
Tex. Cr. 330, 45 SW 1022; Turner v. 
State, 39 Tex. Cr. 322, 45 SW 1020. 
said: “The holding in Turner’s Case 
is not authority for the proposition 
several recorded brands and marks, 
either or all of said brands cannot 
relates to the effect of such recorded 
brand where the party has more than 
Tex. Cr. 338, 60 SW 46. 

18. Bazell v. State, 89 Ala. 14, 8 
P 235 (where the court said: “Of 
course, it is no more difficult now 
ership in an unbranded animal, and 
this statute puts the owner of an 
brand in the same position with ref- 
erence to proof of its ownership as 


and note 50]. 

1 Tex. A. 

15. See Nebr. 

426, 4 SW 552 (holding that, where 
other county in which the brand upon 
might record a new brand 
148 SW_789. 
rect that the provision as to the use 
owners of more than one ranch or 
76 SW 464, 465; Unsell v. State, 39 
In Swan y. State, supra, the court 
that, where a person or company has 
be offered in evidence, but merely 
one.” See also Welch v. State, 42 
S 22; State v. Dunn, 13 Ida. 9, 15, 88 
than it ever has been to prove own- 
animal branded with an unrecorded 
if it had no brand on it at all’); 


Terr. v. Harrington, 17 N. M. 62, 
121 P 613; Gale v. Salas, 11 N. M. 
211, 66 P 520; Chavez v. Terr., 6 


N. M. 455, 30 P 903; Love v. State, 
15 Tex. A. 563; Hutto v. State, 7 Tex. 
A. 44; Wolf v. State, 4 Tex. A. 332; 
Fisher v. State, 4 Tex. A. 181; Lock- 
hart v. State, 3 Tex. A. 567; Jones v. 
State, 3 Tex. A. 498. 

19. Chavez v. Terr., 6 N. M. 455, 
30) P9032. 

20. Cuerth v. Arbogast, 48 Mont. 
209, 186 P 383; Smith v. Cummings, 
39 Utah 306, 310, 117 P 38, AnnCas 
1913E 129 and note (where it was 
said: “Counsel for respondent, how- 
insist that unless the record 


in such’ 


of the mark or brand be declared to 
constitute prima facie evidence of 
ownership the recording of the mark 
or brand is but an idle ceremony. 
Such a result does not necessarily 
follow. The statute in effect pro- 
vides that a person who records his 
mark or brand becomes the exclusive 
owner thereof, and every ather peér- 
son is prohibited from recording or. 
using a like brand. This thus gives 
the owner of live stock the exclusive 
right to use a particular mark or 
brand for the purpose of identifying 
his stock, and, no doubt, when such 
a mark or brand is found on cattle 
or any other live stock it.affords evi- 
dence more or less strong of the 
ownership of the stock marked or 
branded with the recorded mark or 
brand of the person having recorded 
the same as his own’). And see 
supra § 86. 4 

21. Smith v. Cummings, 39 Utah 
306, 117 P 38, AnnCas1913H 129. : 

22. Ariz—Brill v. Christy, 7 
Ariz. 217, 63 P_757; Dickson v. Terr. 
6,Ariz, 199, 56: P. 97k. 

Cal.—Kerr Pol. Code § 3172. 

Colo.—Chestnut vy. Peo., 21 Colo: 
512, 42 P 656; Murray v. Trinidad 
Nat. Bank, 5 Colo. A. 359, 88 P 615, 
See also Debord y. Johnson, 11 Colo. 
A. 402, 53 P 255. 

Ida.—State v. Dunn, 13 Ida. 9, 88 
RP 235. 

Nev.—State y. Cardelli, 19 Nev: 
3191 0RP 433: 

N. M.—tTerr. v. Caldwell, 14 N. M. 
535, 98 P 167; Gale v. Salas, 11 N. M. 
211, 66 P 520; Chavez v. Terr., 6 N. 
M. 455, 30 P 9038. 

Okl.—Hurst v. Terr., 16 Okl. 600, 
86 P 280. ‘ 

Or.—State v. Brinkley, 55 Or. 134, 
104 P 893, 105 P 708; Brown v. Moss, 
53 Or. 518, 101 P 207, 18 AnnCas 541 
and note. , 

23. De Garca vy. Galvan, 55 Tex. 
53; Turner v. State, 39 Tex. Cr. 322, 
45 SW 1020; Smith v. State, 1 Tex. 
A. 133; Schneider v. Fowler, 1 Tex. 
A. Civ. Cas. § 856., In a later Texas 
case, Alexander vy. State, 24 Tex. A. 
126, 127, 5 SW 840, it was held that 
the statute of Texas “does not make 
it [the recording of the brand] prima 
facie proof of ownership, nor attach 
to it any peculiar weight, or even 
expressly declare it admissible evi- 
dence. It is like any other evidence 
of ownership, and having been ad- 
mitted in evidence, is for the con- 
sideration of the jury like any other 
evidence.”” No mention is made in 
this case of the prior Texas cases, 
and hence it must be assumed that 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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eompetent proof, the effect of the recorded brand 
as evidence being for the jury.?® 

[§ 90] c. Time of Record. A statute providing 
that unrecorded stock brands shall not be recog- 
nized ‘‘as evidence of ownership’’ does not prevent 
the recognition of a duly recorded brand as evi- 
dence bearing on the question of ownership prior 
to the record of the brand.?® 

A brand recorded subsequently to the theft of the 
animals branded is admissible in evidence, not for 
the purpose of proving ownership, but to be used 
as a circumstance in connection with other circum- 
stances to prove the identity of the alleged stolen 
animal.?” It is the duty of the court in such a case 
to guard the jury against the use of this as evi- 
dence of ownership and to limit its effect simply 
for the purpose of identifying the animal.?* 

[§ 91] d. Place of Record. The statute requires 
only that the owner of a mark or brand shall record 
the same in the county comprising the intended 
range of his stock. Such a statute does not re- 
quire the owner to record his mark and brand in 
every county into which his cattle may stray.?® The 
‘owner may, however, record his mark and brand 
in as many counties as he thinks necessary.®° 

[§ 92] e. Requisites of Record—(1) In General. 
The stock laws of many of the western states are 
minute in providing for the formalities of record- 
ing brands, the office where the record is to be kept, 
‘and the like.2! The effect as. evidence of a re- 
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corded brand is purely statutory, and therefore a 
compliance with the requirements of the law is nec- 
essary in order to give the brand such effect.®? 
Where the record shows distinctly the brand and 
mark claimed, and by whom they are claimed, it 
attains all the purposes of the law.** 

[§ 93] (2) Kind of Animal to Be Branded. Un- 
less expressly required, the record need not state 
whether the brand is to be used on horses, cattle, 
or other property.** 

[§ 94] (3) Part of Animal to Be Branded. Un- 
der the statutes of some states a brand is not ad- 
missible as proof of ownership, unless the record 
thereof designates the part of the animal upon 
which it is to be placed.*® Where the part is desig-~ 
nated, it does not impair its admissibility that the 
record is silent as to which side of the animal the, 
brand is to be placed,** or that the record expressly; 
says that it shall be placed ‘‘on the left or right 
side.’’ ®’ But when the recorded brand is uncertain as, 
to what part of the animal the brand is to be placed, 
the brand is not in compliance with the law and isi 
inadmissible for any purpose.28 Where the record; 
ed brand is definite, although the brand upon the 
animal is upon a different part than that designateds 
the variance does not destroy the .admissibility of 
the brand as evidence, but only goes to its probative 
force and, unsupported by other evidence, does not, 
establish ownership. 52 The statutes of other states 


such cases, one of which was de-|be authorized by an ex pasta act to| well v, State, 22 Tex. A. 951, 2 SW: 
cided by the supreme court, the court | constitute title in himself after the | 606; Priesmuth v. State, 1 Tex. ‘A. 
of last resort, were overlooked by |taking. He may have never used| 480. See also Mont. Pol. Code $ 
_the court deciding the latter case. the brand before, but, subsequent to] 2941; N. D. Pol. Code § 1537. Com- 
_. 24, Brown v. Moss, 53 Or. 518, 101] the taking, he could adopt the brand |.pare Dugat v. State, (Tex. Cr. a 
P. 207,°18 AnnCas 541; Turner v.|found on the animal, and by this|148 SW 789 
State, 39° Tex: “Cr. 322, 45 SW 1020;| means fabricate testimony of. his [a] “eft side and left thigh.”— 
Turnbow v. Beckstead, 25 Utah 468, ownership. We _do not think this is|A record which shows that the bran 
e771 P1062. permissible.” Turner v. State, 389 | was placed upon the “left side an 
[a] A brand of itself is not con-| Tex. Cr. 322, 327, 45 SW 1020. left thigh” is in conformity with the: 


_clusive evidence of the ownership 
of an animal any more than the fact 
of an animal being unbranded is con- 
clusive of want of ownership. Davis 
v. Green, 2 Hawaii 367; Plummer v. 
Newdigate, 2 Duv. (Ky?) 1, 87 AmD 
479; Peoples v. Devault, 11 Heisk. 
(Tenn.) 431. 

[b]_ Presumption of ownership re- 
butted.— Where plaintiff in replevin 
introduced evidence that the cow 
replevied was given to her, and was 
kept on a farm, and was branded 
the same as the-cattle that were kept 
on the farm, and the owner of the 
farm notified, and pasturage paid for 
the cow, the evidence was held to 
be sufficient to overcome any pre- 
sumption of ownership, and to put 
defendant upon his proof. Debord v. 
Johnston, 11 Colo. A. 402, 53 P 255. 


25. Brown v. Moss, 53 Or. 518, 
101 P 207, 18 AnnCas 541. 
26. Terr. v. Meredith, 14 N. M. 


288, 291. 91 P 731 [cit Cyc]. 

27. Chestnut v. Peo., 21 Colo. 512, 
42 P 656; State v. Morse, 35 Or. 462, 
‘nif 24 631: State v. Hanna, Sd) OT wo dy 
57 P 629; Welch v. State, 42 Tex. Cr. 
338, 60 Sw 46; ‘Ghownine v. State, 
41 Tex. Cr. 81, 51 SW 946; Unsell v. 
State, 39 Tex. Cr. 330, 45 SW 1022; 
Turner v. State, 39 Tex. Cr. 322, 45 
SW 1020; Groom vy. State, 23 Tex. 
82, 3 Sw 668; Harvey v. State, oi 
Tex. A. 178, 17 Sw i58; Spinks v. 
State, . Tex. A. 125% Priesmuth vy. 
State, 1 Tex. A. 480. 

[a] “fhe act of making a record 
of a brand is entirely ex parte.— 
All that is required to be done by a 
person desiring to register his brand 
is to go to the clerk, and inform 
him what brand he wishes to record; 
and if it does not conflict with some 
recorded brand, and he then pays the 
clerk 25 cents, the registration is 
complete. If this could be done sub- 
sequent to the taking of cattle 

: elalnied by him, he would appear to 


[b] Road brand not recorded pbe- 


fore removal from county.—On a. 


trial for the theft of cattle, a road 
brand which was recorded after the 
cattle were driven from the county 
where they were gathered, and after 
the commission of the offense, is in- 
admissible to prove the ownership of 
the animals. Crowell v. State, 24 
Tex. A. 404, 6 SW. 318. 

28. Welch v. State, 42 Tex. Cr. 
338, 60 SW 46; Turner v. State, 39 
Tex. Cr. 322, 45 SW 1020. 

29. Walton v. State, 41 Tex. Cr. 
454,,55 SW 566; Thompson y. State, 
26 Tex. A. 466, 9 SW 760; Atter- 
berry v. State, 19 Tex. A. 401 (the 
last two cases holding that a record 
of marks and brands in one county 
was evidence of ownership in every 
other county). 

19 Tex. 


Atterberry v. State, 

See statutes of the several 
Brown v. Moss, 53 Or. 518, 
101 P 207, 18 AnnCas 541. 

[a] In Oregon, Ballinger & C. 
Comp. St. § 4201 provides that, when 
a certificate of brand is delivered to 
the county clerk, in the form re- 
quired by the statute, he shall “re- 
cord said certificate in a book to be 
kept for that purpose,’ which clearly 
contemplates that the certificate of 
brand as filed shall be recorded in 
full, and not the entry in some book 
of what the clerk conceives to be a 
memorandum of its contents. Brown 


v. Moss, 53 Or:' 518, 524, 101 P 207, 
18 AnnCas 541, 


83. McClure v. Sheek, 68 Tex. 426, 
4 SW 552. 
34. Ledbetter v. State, 35 Tex. Cr. 


195, 32 SW 903; McGrew v. State, 31 
Tex. Cr. 336, 20 SW 740. 

35. McGrew v. State, 31 Tex. Cr. 
336, 20 SW 740; Hayes v. State, 30 
Tex. A. 404, 17 SW 940; Thompson v. 
State, 25 Tex. A. 161, 7 SW 589; Har- 


statute. Ledbetter v. State, 35 Tex,’ 
Cr. 195,32 SW 903. 

[b] “Ribs and hips.”—Designat- 
ing the place of branding as on the 
“ribs and hips’ is sufficient. “Mc- 
Grew v. State, 31 Tex. Cr. 336, 20 sw 


740. 

; a6. ppompeon v. State, 25 Tex. A 
161, 7 SW 58 

i [a] “Hip, ‘thigh, and flank.”—The 


record is sufficient if it shows that 
the brand is to be placed on the 
“hip, thigh, and flank.’ ‘Thompson 
v. pe 25 Tex. A. 161, TSW 589. 4 

37. corner v. State, 30 Tex. A: 404; 
17.SW 9 

38. Stecd v. State, 42 Tex. Cr. 567; 
67 SW 328; Massey v. State, 31 Tex, 
(Os Anns ie) Sw 908. 

[a] Shoulder. or side.—A eeeowd 
of a brand designating the place of 
the brand on the animal inthe al- 
ternative, as either on the “shoulder 
or side,” that is, different parts on 
the same side of the animal, is’ de- 
fective. Reese v. State, 43 Tex. Cr 
539,67 SW 325. 

Ib] Shoulder or thigh.—The rec: 
ord of a brand which states that 
it is to be placed on the “shoulder 
or thigh” is fatally defective. Mas- 
Soe v. State, 31° Tex. «Cri 391,, 19 Siw 

39. Myers v. State, 24 Tex. A. 334, 
6 SW 194; Harwell v. State, 22 Tex 
A. 251, 2 -‘SW 606; Priesmuth wa 
State, 1 Tex. A. 480. In’ Garrett w: 
State, 42 Tex. Cr. 521, 524, 61 Siw 
129, the court said: “The certificate 
of the brand being admissible in evi- 
dence, then other testimony to recon- 
cile and explain the conflict between 
the brand in the purported certificate 
and that actually placed on the ani- 
mal was admissible, that is, it was 
admissible to show how the particu 
lar brand on the alleged stolen ani- 
mal came to be placed there instead 
of the recorded brand.” 

[a] For example, where the rec- 
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specifically designate the part of the animal to be 
branded.*° 

[§ 95] (4) Residence of Owner. The statute 
usually requires the certificate to be filed in the 
county where the person filing the same resides, but 
this does not require that the record shall show 
such residence.*+ ; 

[§ 96] f. Proof of Record. The record is pri- 
mary evidence of the facts therein stated,*? and 
may be proved by a copy thereof, certified by the 
legal keeper,*? although the brand was not entitled 
to be recorded because it was the same, or similar 
to, a previously recorded one.** 

Parol evidence is inadmissible for this purpose,*® 
provided objection thereto is seasonably made.*® 

[§ 97] C. As Constructive Notice of Owner- 
ship. In Texas it has been held that the record 
of a brand in the county where the stock is found 
is constructive notice of title to the stock in the 
‘person in whose name the brand is recorded.** But 
under the laws of Oregon the fact that an animal 
is branded is not constructive notice of the owner- 
ship thereof, although the brand is recorded.*® 

[§ 98] D. Sale or Transfer.*® In the absence 
of statute, recorded brands are subject to sale or 
transfer like other personal property, and such 
transfer may be shown by parol evidence;*° but, 
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in some states, by statute, a parol sale of a recorded 
mark or brand is ineffectual to pass title,®+ although 
such sale may be proved by parol.?? 

[§ 99] E. Offenses Connected with Brands and 
Marks—1. In General. In several of the states stat- 
utes have been enacted to punish the act of chang- 
ing or defacing marks or brands which are the ordi- 
nary indications of ownership of stock. Such stat- 
utes also prohibit the act of putting false marks 
or brands thereon, with intent to injure the owner 
by either depriving him of the property or render- 
ing his title thereto more difficult of proof.°? The 
statutes further record a number of miscellaneous 
offenses connected with branding animals, largely 
in the nature of police regulations. Such offenses 
are: Using more than one brand, or an unrecorded 
brand;°* killing unbranded cattle ;°> failing to brand 
uniformly droves and herds of cattle driven into 
any part of the state or from other states;>* driv- 
ing cattle to market without having a list of the 
marks and brands of such cattle recorded;>" buy- 
ing or selling hides with the brands or marks not 
ascertainable, or hides branded after being skinned 
from the carcass, or taking or shipping the same 
out of the county;°® selling or slaughtering cattle 
without keeping a record of the marks or brands;*® 
and the like. 


ord describes the brand as to be put 
upon the “hip,’ while the evidence 
showed that it was on the ribs, the 
variance was held too great. Pries- 
muth v. State, 1 Tex. A. 480 


40. See statutes of the several 
states. 
{a] Cal. Pol. Code § 3172 pro- 


vides that persons must brand their 
horses and mules on the “hip or 
hinder part.” 

41. Chestnut v. Peo., 21 Colo. 512, 
42 P 656 (holding that the fact of 
residence may be shown aliunde the 
record, if it may not be presumed 
from the fact of filing the brand in 
the particular county). 

42. Terr’ iv. ‘Smith, 12) Ni MM. 229, 
78 P 42; Brown v. Moss, 53 Or. 518, 
101 P 207, 18 AnnCas 541. 


43. Ariz—Dickson v. Terr. 6 
Sass UES Gy ee fila 
Colo.—Chestnut v. Peo., 21 Colo. 


512, 42 P 656. 

Ida.—State v. Dunn, 13 Ida. 9, 88 
P2235. 

N:. M:—Terr. v: Smith, 12 N..M. 
229, 78 P 42; Gale v. Salas, 11 N. M. 
211, 66 P 520. 


Or.—Brown v. Moss, 53 Or. 518, 
101 P 207, 18 AnnCas 541. 
Tex.—McClure v. Sheek, 68 Tex. 


426, 4 SW 552; Garrett v. State, 42 
Tex. Cr. 521, 61 SW 129; Wilson v. 
State, 3 Tex. A. 206. 

[a] Forms of certified records of 
brands see Dickson v. Terr., 6 Ariz. 
199, 202, 56 P 971; Chestnut v. Peo., 
21 Colo. 512, 513, 42 P 656; Thomp- 
son v. State, 26 Tex. A. 466, 475, 9 
SW 760; Byrd v. State, 26 Tex. A. 
374, 383, 9 SW 759. . 

44. Brown v. Moss, 53 Or. 518, 101 
P 207, 18 AnnCas 541. 

{a] Certificate showing recorda- 
tion by several persons of same 
brand.—On a trial for theft of a 
branded horse, authenticated certifi- 
cates showing the fact that three 
different persons had placed on rec- 
ord the same brand, and that A was 
one of them, were held admissible 
where there was evidence already 
before the jury that the accused had 
bought the horse from A. Massey v. 
State, 1 Tex. A. 563. 

45. State v. Dunn, 13 Ida. 9. 88 P 
285. Chavez v. Terr:, (6) N. M. .455,,.30 
P 903; Lyons v. Reed, 2 Tex. Unrep. 
Cas. 581; Elsner v. State, 22 Tex. A. 
687, 3 SW 474. 

{a] The North Carolina statute of 
1741 makes it the duty of every one 
to brand his cattle, ete., and have 


the brand recorded, and provides that 


the record ‘shall be proof of the 
brand or mark. This statute has 
generally fallen into disuse, and 


there are few ‘persons who have 
their marks recorded; and it seems 
that, in order to give effect to the 
law against mismarking, and to pre- 
vent its becoming a dead letter, proof 
of unrecorded brands and marks may 
be given by parol. State v. King, 84 
IN C@aevons 

[b] Sale of animals for slaughter; 
proof of brands by bill of sale.— 
Tex. Rev. St. § 4628 requires per- 
sons buying animals for slaughter to 
procure at the time of the purchase 
a bill of sale which shall distinctly 
enumerate the marks, brands, etc., 
discernible on the animals. Under 
this statute proof of the brand on 
an animal so sold cannot be made by 
parol where the bill of sale is in 
existence and accessible. Edwards v. 
State, (A.) 16 SW 418. 
prot Lockhart v. State, 3 Tex. A. 

47. Schneider v. Fowler, 1 Tex. A. 
Civ. Cas. § 856. 

48. Stewart. v. Hunter, 16 Or. 62, 
16 P 876, 8 AmMSR 267. 

49. Sale by marks and brands see 
[35 Cye 218]. 

Chestnut v. Peo., 21 Colo. 512, 
656. And see Belknap v. Bel- 
20 S. D. 482, 107 NW 692. 
Chestnut v. Peo., 21 Colo. 512, 
42 P 656; Rankin v. Bell, 85 Tex. 28, 
19 SW 874. 

52. Ledbetter v. State, 35 Tex. Cr. 
195, 32 SW 903 (holding that, where, 
on a trial for theft, the recorded 
mark or brand has been transferred 
by the owners on the record to other 
parties, it is not essential that a bill 
of sale should be introduced in evi- 
dence in order to admit the record 
evidence of transfer, but proof of the 
purchase of the brand and the ani- 
mals in such brand can be made by 
parol). 

53. See statutory provisions and 
especially Cal. Pen. Code § 357; Ida. 
Rev. St. §§ 6867, 6868, 6879; 
Pen. Code § 648; . M. Comp. 
58; Nev. Gen. St. § 767; Tex. Cr. L. 
§§ 759, 760. 

[a] Purpose of acts.—‘“‘The Legis- 
lature has throughout the history of 
the State regarded it of importance 
to protect the rights of owners of 
live stock against the offense of false 
hranding or marking and changing 
their marks or brands. The act had 


its origin doubtless in the conditions 
which obtained at that date, when 
the owners of stock turned them 
upon the rich and succulent prairies 
in the spring, and only salted them 
occasionally and gathered them in 
the fall. The natural and rapid 
change in the size and appearance 
of the animal often rendered it diffi- 


cult, in the absence of a brand or 
mark, to identify one’s cattle or 
hogs, and the ease with which a 


brand or mark could be changed and 
thus destroy the evidence of owner- 
ship in many cases, doubtless caused 
the enactment of this act against the 
changing [of] marks or brands, and 
it has never been restricted at any 
period of our history to animals the 
stealing of which has been grand 
larceny per se, without regard to 
value.” State v. Zehnder, 228 Mo. 
310, 325, 128 SW 960. 

[b] Marking a hog (1) is an of- 
fense under the South Carolina act 
of 1789, which provides that if any 


person willfully and knowingly 
marks, brands, or disfigures certain 
animals, he shall, for each animal 


for which he may be convicted of 
branding or disfiguring, be subject 
to penalty, etc. (State v. Nichols, 
46 S. C. L. 672), (2) although this 
was doubted in State vy. Roberts, 6 

S. C2116: 
54 Cal. Pol. Code § 3186; 
7 


Nev. 
Gen. St. § 763; Tex. Cr! 7 a. 


55. Ida. Rev. St. § 6871; Nev. Gen. 
St. § 762. 
56. Mont. Pen. Code § 1178; N. M. 


Comp. L. § 54. 
Paschal Dig. Tex. art 6556. 
Venue.—It seems that this 
offense is not punishable in the 
county from which the cattle were 
driven. Senterfit v. State, 41 Tex. 186: 
58. Tex. Act May 22, 1871, § 17. 
[a]. Defense.—It is no defense to 
an indictment, for shipping out of a 
county hides which were branded 
after they had been skinned from the 
carcass, that they originally came 
from a county other than the one in 
which the indictment was. found. 
Williams v. State, 37 Tex. 405. 7 
[b] Evidence.—On a trial for this 
offense, a bill of sale of the hides, 
and an inspector’s certificate that he 
had examined them, are irrelevant 
evidence which is properly excluded. 
Williams y. State, 37 Tex. 405. 
59. Ida. Rev. St. §§ 1195, 1276, 
6884, 6887; Mont. Pen. Code §§ 1177, 
1186; N. M. Comp. L. § 71 et seq. 


= 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 100] 2. Illegal Branding, Marking, Altering, 
or Defacing Brands or Marks—a. Elements of Of- 
fense—(1) Illegal Branding or Marking. ‘‘Illegal 
marking and branding’’ is not an offense eo nomine 
under some statutes.°° To constitute the offense the 
act must be committed upon an animal belonging 
to another, without the consent of the owner and 
with intent to defraud.*t It makes no difference 
that the mark placed on the animal is not of a 
character usually adopted for the purpose of indi- 


eating ownership,®? or that it may not accomplish 


the purpose of preventing identification.®*? These 


- are matters that may properly weigh with the jury 


in determining as to the intent with which the 
marking was done.*4 

[§ 101] (2) Altering or Defacing Brands or 
Marks—(a) In General. To constitute the offense 
of altering or defacing brands or marks, the animal 
must belong to another;° and the act of alteration 
or defacement must be done without his consent,°° 
and with intent to defraud.®* It is not a necessary 
ingredient of the offense that the altered mark or 
brand should be claimed by defendant or any other 
person.°® 

Separate offenses. Altering marks and changing 
brands are sometimes made separate offenses with 
different penalties.®° 


60. Cresap v. State, 
529, 13 SW 992. 


28 Tex, A. 66. 
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West v. State, 


Samples y. State, (Tex. Cr. A.) 64 


[3 C.J .] 45 
[§ 102] (b) What Constitutes Alteration. To 
constitute the alteration of a brand or mark, it is 


only necessary that the brand be changed from what 
it is to a different brand or mark;‘° and it matters 
not by what means the alteration is effected.71 To 
constitute defacement, however, the original brand 
must be obliterated.” 

[§ 103] b. Defenses—(1) In General. It is a 
good defense to a prosecution for illegal branding, 
or for the alteration of brands or marks, that the 
act was done through inadvertence or mistake,’* 
or for the protection of the real owner of the 
Spocknte 

[§ 104] (2) Former Conviction. Where two 
animals are branded at the same time by one not 
their owner, conviction for the crime of branding 
one of them is a bar to a prosecution for branding 
the other.?® 

[§ 105] Indictment—(1) In General. These 
offenses ‘being statutory ones, every material in- 
gredient thereof should be alleged in the indict- 
ment, preferably in the language of the statute,™® 
and an indictment in this form is sufficient,’? unless 
a more particular statement is necessary to set 
forth the facts with requisite certainty, in which 
ease the particulars must be averred.’® 

[§ 106] (2) Particular Averments—(a) As to 


382 Tex. 651;/alteration made by clipping some of 


the hair from the brand of the ani- 


61. Lawrence v. State, 10 Ga. A.|SW 1041 mal, whereby it is changed, is such 
786, 74 SE 300; State v. Hall, 27 Tex. 67. <Ariz.—Terr. vy. Blevins, 41 P]an "alteration as the law contem- 
333; Cresap v. State, 28 Tex. A. 529, | 442. plates. It is not necessary that the 


13 SW 992; Owens v. State, 28 Tex. 


Fla.—Morgan v. State, 13-Fla. 671. 


original scar be changed. Slaughter 


A. 122, 12 SW 506; Fossett v. State, 
11 Tex. A. 40. 

[a] The intention to defraud is 
the gist of the offense. State v. Hall, 
27 Tex. 333; Pace v. State, (Tex. Cr. 
A.) 24 SW 397; Montgomery v. State, 
oe Ax) 13 SW 1000. 

Peo. v. Strombeck, 145 Cal. 
110, “112, 718 P 472 (where the court 
said: “Counsel for defendant seeks 
to limit the meaning of the word 
‘marks’ as used in this section to'the 
placing on the animal of some ‘con- 
ventional artificial indication of own- 
ership,’ but we find no warrant for 
such limitation in the plain language 
of the statutory provision. The por- 
tion of the section here involved was 
designed to protect the owners of 
animals, by making it a crime for 
one to in any way mark the animal 
of another with the intent thereby 
to prevent identification by the 
owner, and we do not see how any 
mark made with such unlawful in- 
tent can be excluded from the opera- 
tion of the section’). 

[a] One who slits the ears of a 
horse or colt thereby “marks” the 
same within the ordinary meaning 
of that word. Peo. v. Strombeck, 
145) Cal.. 110,78 P 472. 

63. Peo. v. Strombeck, 145 Cal. 
PLO 115) 78" PR 472 (where the court 
said: “Whether the mark adopted 
by the offender for that purpose is 
such that it will accomplish the re- 
sult desired is not material. What 
the statute really makes an offense is 
an attempt to prevent the identifica- 
tion of the animal by the true owner 
by the placing of a mark thereon. 
As in the case of an attempt to com- 
mit a crime, it is not essential that 
the means used should in fact be 
capable of accomplishing the result 


designed’’). 

64. Peo. v. Strombeck, 145 Cal. 
110, 78 P 472. 

65. Shiver v. State, 41 Fla. 630, 


27 S 36; Samples .v. State, (Tex. Cr. 
A.) 64 SW 1041. 

[a] Estrays.—It is no objection 
to a conviction that at the time the 
act was done the animal had strayed 
from its owner. State v. Davis, 24 
N. GC. 153; Alford v. State, 31 Tex. 
Cr. 299, 20 SW 553. 


Mo.—State v. Zehnder, 228 Mo. 310, 
327, 128 SW 960 (where the court 
said: “Reasoning by analogy, it 
seems to us that the felonious in- 
tent is as much an essential element 
of this crime as it possibly could be 
in the definition of larceny”); State 
v. Matthews, 20 Mo. : 

N. C.—State v. Davis, 24 N. C. 153. 

Tex.—State v. Hall, 27 Tex. 333; 
Samples v. State, (Cr. A.) 64 SW 
1041; Montgomery v. State, (A.) 13 
SW 1000; Cresap v. State, 28 Tex. A. 
529, 13 SW 992; Foster v. State, (A.) 
13 Pht 506; Fossett v. State, 11 Tex. 

68. Shiver v. State, 41 Fla. 630, 
634, 27 S 36 (where the court said: 
“The ownership of the altered mark 
or brand might constitute a circum- 
stance proper to be considered in de- 
termining the question of defendant’s 
intent in effecting the alteration, but 
the statute does not make it an es- 
sential ingredient of the offence, so 
as to require it to be noticed in fram- 
ing the indictment’). In State v. 
O’Neal, 29 N. C. 251, 254, the court 
said: “It is made criminal by the 
Statute knowingly to alter it, with 
intent to defraud, and it is a matter 
of no importance into whose mark 
it is altered; it is the wilful altera- 
tion that constitutes the offence.” 

69. See Stokes v. State, 65 Fla. 
416, 62 S 345. 

[a] Erroneous instruction.—In a 
prosecution for altering the brand of 
an animal, it is error to instruct that 
a conviction may follow proof of 
altering either mark or brand, the 
offenses being Sees peneey v. 
State, 65 Fla. 415, 62 S 345. 


70. Linney v. State, 6 Tex. 1, 55 
RED tes Slaughter v. State, 7 Tex. 
‘[a] Additional brand.-— Putting 


upon a cow a brand in addition to 
the one already upon the animal, 
without the consent of the owner, is 
an alteration of the brand, although 
the last may not interfere with or 
change the figure of the first. Atz- 
roth v. State, 10 Fla. 207; Linney v. 
State, 6 Tex. 1, 55 AmD 756: 

on Slaughter v. State, 7 Tex. A. 


23. 
[a] Alteration by clipping.—An 


v. State, 7 Tex. A. 123. 

72. Linney v. State, 6 Tex. 1, 55 
AmD 756. ; 

Taylor v. State, 35 Tex. 496. 

[a] An honest belief that animal 
was defendant’s (1) is a good de- 
fense, for it negatives the fraudulent 
intent which is the gist: of the of- 
fense. Pace v. State, (Tex. Cr. A.) 
24 SW 297. (2) But the mere: fact 
that a party charged with the crime 
of altering the brand of a horse, al- 
leged to be the property of another; 
“claims’”’ to own the horse does: not 
entitle him to an acquittal. Pace’ eve: 
State, supra. 

[b] Where defendant had permis- 
sion to mark certain animals, and didi 
so in the belief that they belonged to 
the one granting permission, this is 
a good defense, and, if bélieved by 
the jury, warrants an instruction for 
acquittal. Goree v. State, (Tex. Cr: 
A.) 34 SW 119. : ; 

[ec] Under the Colorado statutes 
a person is not guiity of uniawful 
branding who through inadvertence 
or mistake branded the animal de- 
scribed in the indictment. Bradley 
v.. Peo., 8 Colo. 599, 9 P 783. 

74. Montgomery v. State, (Tex. 
A.) 13 SW 1000. ; 

75. Adams v. State, 16 Tex. A. 162. 

76. Morgan v. State, 13 Fla. 671; 
State v. Davis. 24 N. C. 153. 

[a]. “Wilfully and knowingly.”— 


‘An indictment which did not charge 


defendant, in the words of the act of 
1789, with having “wilfully and 
knowingly” marked, was insufficient. 
State vi Roberts,,.5.S! Gibby £39: 

77. State v. Stelly, 48 La. Ann. 
1478, 21 S 89; State v. O’Neal, 29 N. 
C. 251; State v. Lee, 17 Or. 488, 21 
Tea 

[a] Forms of indictments for al- 
tering or defacing marks or brands, 
or for unlawfully branding or mark- 
ing animals see Atzroth v. State, 10 
Fla. 207, 208; State v. Matthews, 20 
Mo. 55; State v. O’Neal, 29 N. C. 251 
State v. Davie. "24 N.C. 153; State Vv. 
Lee, 17 ‘Or. 488, 24: P’ 455; State w, 
Haws, 41 Tex. 161; Davis v. State, 13 
Tex. A. 215; Peo. v. Swasey, 6 Utah 
93, 94, 21 P "400. 

State v. Lee, 17 Or. 488, 21 
P 455. 
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Brand or Mark—aa. Description of Original Brand 
or Mark and Alteration Thereof. The indictment 
need not set gut or describe the original mark, nor 
the manner in which the alteration was made;*® 
but where the particular mode of alteration is al- 
leged it must be proved as averred.*° 

[§ 107] bb. Ownership. An indictment for al- 
tering or defacing a mark or brand need not allege 
whose mark or brand it was that has been altered 
or defaced.®+ 

[§ 108] (b) As to Animal—aa. Description. An 
indictment is sufficient which describes the animal 
by its specific designation in the statute.*®? 

[§ 109] bb. Value. Where the punishment is 
determined by the value of the animal in question, 
value should be alleged,®* but not otherwise.*4 

[§ 110] cc. Ownership. The indictment must 
allege that the animal was not defendant’s own,®° 
and must state the name of the owner, or allege 
that the name of the owner is unknown.®® 

[§ 111] (c) As to Consent of Owner. The in- 
dictment must allege that the acts complained of 

Fla.—Stokes v. State, 65 Fla. 
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for subsequent alterations 


ibis 
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were done without the consent of the owner.®? 

[§ 112] (d) As to Intent. Where a particular | 
intent is required to constitute the offense under a 
specific statute, the indictment must allege such 
intent, using the language of the statute.** 

[§ 113] “(e) As to Time. Time not being a ma- 
terial ingredient of the offense, an averment that 
the offense was committed on or about a certain 
date is sufficient.®° 

[§ 114] .(f) Negativing Authority of Law. It is. 
not necessary for the indictment to show that the» 
act was done ‘‘without authority of law.’’ 9° 

[§ 115] d. Variance. The ownership of the ani- - 
mal must be proved as alleged, and a material 
variance is fatal.®4 i 

[§ 116] e. Evidence—(1) Burden of Proof. The 
burden is upon the prosecution to prove every ma- . 
terial allegation of the indictment or information.®? + 

[§ 117] (2) Admissibility. Any competent evi- 
dence tending to prove the guilt of defendant is 


admissible.°? Defendant is entitled to rebut the 
evidence offered by the state, and the exclusion of ° 


of the|specific intent charged, and to en- 


79. 
416, 62. S 345. 

Ga.— Lawrence v. State, 10 Ga. A. 
786, 74 SE 300. 

La.—State v. Stelly, 48 La. Ann. 
1478, 21 S 89 


Be aN C.—State v. O'Neal, 29 N. C. 
Or.—State v. Lee, 17 Or. 488, 21 
P4455: 
Contra Sewall v. State, Wright 


(Oh.) 483 (where it was held that an 
indictment for altering and defacing 
the earmarks of animals must set 
out the marks alleged to have been 
altered or defaced, and must describe 
the alteration, or the manner thereof, 
as nearly as possible). 

[a] “Make” for “mark.”—Where 
an indictment charged the accused 
with altering the “make” of a sheep, 
the court said that while no doubt 
the word “make” was intended to be 
written “mark” it was a different 
word, had a different signification, 
and could not be brought within the 
exception of idem sonans. State v. 
Davis, 24 N. C. 153. 

80. Davis v. State, 13 Tex. A. 215. 
See also House v. State, 15 Tex. A. 
522 (where the indictment charged 
the alteration of a brand on six head 
of cattle from “J L” to “B U D,” and 
the proof was that the brand of “J 
L” was altered by defendant to “B 
U D” on some of them, and into 
“a7 U D” on others. It was held 
that, to make the charge good, it was 
sufficient to prove the change into 
“BU D” on any one of the six ani- 
mals, and that proof relating to the 
other change was admissible as part 
of the res geste, the evidence show- 
ing that the brands were all put on 
at the same time and place, and that 
all constituted but one transaction). 

81. Shiver v.,State, 41 Fla. 630, 27 
S 36; State v..Stelly, 48 La. Ann. 
1478, 21 S 89. 

82. State v. Haws, 41 Tex. 161. 

[a] “A colt” is a sufficient de- 
scription of the animal, and it is un- 
necessary to further describe the colt 
as “an animal of the horse species.” 
Pullen v. State, 11 Tex. A. 89. 

[b] “A hog” is a _ sufficient de- 
seription, without giving the _ size, 
sex, color, age, ete. State v. Stelly, 
48 La. Ann. 1478, 21 S 89. 

Fite Melton v. State, 20 Tex. A. 

84. Houston vy. State, 66 Ark. 607, 
53 SW 44; Melton y. State, 20 Tex. 
A. 202. 

[a] Tex. L. (1893) p 25, making 
the punishment for stealing a hog 
two to four years’ imprisonment, and 
repealing Tex. Pen. Code (1879) art 
748, making the extent of the punish- 
ment for such stealing depend on the 
value of the animal, provides a pun- 
ishment, without further legislation, 


marks of hogs; article 760 declaring 
that one altering the mark of a hog, 
without the consent of the owner, 
and with fraudulent intent, “shall be 
punished in the same manner as if 
he had committed a theft of such 


animal.” Barfield v. State, (Cr. A.) 
43 SW 333. 
85. Cresap v. State, 28 Tex. A. 


529, 138 SW 992. 

86. Peo. v. Hall, 19 Cal. 425; State 
v. Haws, 41 Tex. 161; State v. Fau- 
cett, 15 Tex. 584. 

{a] Describing property as he- 
longing to estate.—It is not sufficient 
to describe the property as belong- 


ing to an estate. Peo. v. Hall, 19 
Cal. 425. : 
[b] One having actual care, con- 


trol, and management of an animal is 
properly described as the owner. Al- 
ieee v. State, 31 Tex. Cr. 299, 20 SW 

87.. State v. Hall. 27% Tex. 333; 
Cresap v. State, 28 Tex.’ A. 529, 13 
SW. 992. 

88. Morgan v. State, 13 Fla. 671 
(holding that, where the statute pre- 
scribes a punishment for fraudtlent- 
ly marking an unmarked animal, with 
intent to claim the same, or to pre- 
vent identification by the owner, an 
indictment charging that defendant 
“wilfully and feloniously marked an 
unmarked animal” is not sufficient, 
the particular intent being of the 
essence of the offense). 

[a] Intent to defraud.—Under the 
Texas statute the indictment should 
allege that the act was done “with 
intent to defraud.” State v. Hall, 27 
Tex. 333; Cresap v. State, 28 Tex. A. 
529...13. SW. 992. 

[b] Intent to convert to defen- 
dant’s use.—Under Ariz. Pen. Code 
§ 969, an indictment which fails to 
allege that the act was done with 
intent -to convert the animal to de- 


fendant’s use is demurrable. ‘Terr. 
v. Blevins, (Ariz.) 41 P 442. 
[ec] Intent to steal.—An _ indict- 


ment under a statute punishing any- 
one who shall ‘feloniously or ma- 
liciously mark or brand, or alter, or 
deface the mark or brand of any 
horse, mare,’ or other animal there 
specified,.may charge the offense in 
the words of the statute or in equiva- 
lent words, and need not allege an 
intent to steal. State v. Stelly, 48 
La. Ann. 1478, 21 S 89. 

[da] “Intent to claim said steer.” 
—An indictment under Rev. St. § 
2474, for fraudulently altering the 
marks and brands of a steer belong- 
ing to another, with intent to claim 
the same, which contains an allega- 
tion that the fraudulent alteration 
was effected by defendant “with in- 
tent to claim said steer,’ is suffi- 
ciently definite to apprise him of the 


able him to prepare his defense to 
that branch of the charge against 
Viper acs v. State, 41 Fla. 630, 


27 ‘ 
esi Ortega v. Terr., 8 Ariz. 37, 68 


12} , 

90. Murrah v. State, 51 Miss. 675 
(where it was said that, although 
the statute forbids the acts ‘‘with= © 
out the consent of the owner, or . 
without authority of law,” yet the 
words, “without authority of law,’ 
do not constitute a negative neces-~ 
sary to be averred. Marking with- 
out authority of law may constitute 
a distinct cause of indictment, or, if 
done with authority of law, it will 
be a matter of defense). 

91. Mayes v. State, 33 Tex. 340; 
Williams v. State, 42 Tex. Cr. 18, 
57 SW 93. 

[a] Joint ownership.—While, by 
Tex. Rev. Code Cr. Proce. art 426, * 
where property is owned in common, 
or jointly, by two or more persons, 
the ownership may be alleged to be | 
in either or all of them, yet, pre- 
vious to the adoption of this statute, — 
where the indictment alleged that’ 
defendant defaced the brand on a 
certain animal with intent to defraud 
one Free Green, alleged to be the 
owner, and the proof showed that 
the animal belonged jointly to Free | 
Green and T. J. Word, the variance ~ 


Yet Calloway v. State, 7 Tex. 
‘92. Smith v. State, 17 Wyo. 481, 


101 P 847. 

93. State v. King, 84 N. C. 737. 
[a] To show intent.—All the cir- 
cumstances of the transaction going © 
to show the motive and intent of ° 
the branding are admissible in evi- 
dence. State v. Gabriel, 88 Mo. 631. 

[b] To show ownership of ani-. 
mals.—In a prosecution for unlaw- 
fully branding two colts with intent 
to steal them, where the alleged own- 
er testified, in order to show owner- 
ship of the colts, that he had turned 
out on the range two mares branded ~ 
with his brand and their two un-~— 
branded colts, that the mares and - 
colts were thereafter separated after ~ 
running together for some time, and . 
the brands on the mares changed, 
but they recognized the colts for 
some time thereafter, he could tes-. 
tify to the changes made in the 
brands and their appearance as. in-. 
dicating whether they were recently 
changed, in order to show whether 
the mares which he claimed were the 
ones turned out with his brand on, 
as bearing on the ownership of the. 


colts. Smith v. State, 17 Wyo. 481, 
101 P 847. 
{c] To show time of commission 


of offense.—On a prosecution for al- 
tering marks on goats, it is not error ~- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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- General. 


presume as a matter of fact that such party 
mitted such alteration of the marks.°$ 


1s 


§§ 117-126] 
such testimony, when manifestly prejudicial, is 
error.°* 
[§ 118] (3) Weight and Sufficiency—(a) In 
The commission of the offense by the ac- 
cused must be proved beyond a reasonable doubt.%® 
Where the only evidence is that the animal was 
found with its mark changed from that of its owner 
to that of defendant, the evidence is insufficient 
and a conviction should be set aside.®%* But, as in 
the case of lareceny,®? where an animal is found in 


the unexplained possession of a party, with its 


marks recently altered from its owner’s mark into 
the mark controlled by such party, the jury may 
com- 
This rule 
does not apply, however, if the prisoner can ac- 


count for such possession in some way consistent 


with his imnocence.®® 

[§ 119] (b) As to Intent. The intent to de- 
fraud being an essential ingredient of the offense,* 
it must as a rule be established by evidence either 
affirmative or negative.? It cannot be inferred 
from the naked fact that the accused marked or 
branded an animal not his own, without the owner’s 
consent. Such intent may be sufficiently shown, 
however, by the circumstances surrounding the 
eommission of the act. Under some statutes, the 
eriminal intent will be presumed upon proof of the 
branding, alteration, or defacement;> but defendant 
may rebut this presumption by showing that he 
acted in good faith and with innocent motives.°® 


VII. BREEDING 


[§ 125] A. Statutory Regulations—l. In Gen- 
eral. Fostering the industry of breeding thorough- 
bred horses in the state is within the police power.1® 

[§ 126] 2. Registration of Male Animal. It is 
sometimes provided that one who offers the services 
of a male animal for breeding purposes shall reg- 
ister it with a designated officer before advertising 


to refuse to strike from the evidence [a] If the act 


testimony as to the marking of goats 


ANIMALS. 


of altering or de- 
facing, etc., is proved to have been 


pscry 4 


[§ 120] (c) As to Want of Owner’s Consent. 
The mere extrajudicial statements and declarations 
of the owner, or of others, are not sufficient evi- 
dence of the want of the owner’s consent to the 
alteration of the brand.’ 

[§ 121] (d) As to Value. Where the offense is 
a felony or a misdemeanor, according to the value 
of the animals in question, if the value alleged in 
the indictment: is so small as to constitute the 
offense only a misdemeanor, no proof of value is 
necessary; but if the value alleged is so large as 
to make the offense charged in the indictment a 
felony, then the value must be proved.® 

[§ 122] (e) As to Identity and Ownership. In 
such eases the. proof of identity and ownership 
must be by the most direct and positive evidence of 
which the case is susceptible.® 

[§ 123] f. Verdict. Where, on the trial of two 
defendants for unlawfully marking certain animals, 
it appears that one defendant marked one animal 
which‘ he claimed, and the other defendant at an- 
other time marked others which he claimed, but no 
joint act or concurrence in the separate acts is 
proved, a verdict which fails to ascertain the num- 
ber of animals marked is insufficient to support a 
conviction.?® 

[§ 124] g. Punishment. The punishment for 
illegal branding or marking, or altering or defacing 
brands or marks, is frequently made the same as 
for larceny." 


OF ANIMALS ” 


it for such purpose,’ and the right to sue for the 
fee is forfeited by failure to comply with the law.14 
Registry and service under different names. 
Where the male animal is registered under one name 
there can be no recovery for its services rendored 
under a different name. 
Registry and service under different ‘owners. 


10. State v. Nichols, 46 S. C.-L. 672) 
11. See statutes of the several 


on a date previous to that fixed by 
an employee of the owner as the 
time when they were all in the herd, 
for such employee’s testimony mere- 
ly showed a discrepancy of dates, and 
did not preclude testimony that they 
were lost before that time. Diaz v. 
State, (Tex. Cr. A.) 53 SW 632. 

{d] Evidence that brands upon 
other cattle had been altered, and 
that defendant had in_his possession 
branding irons adapted to causing an 
alteration of the character eae 


admissible. Reg. v. Collyns, 3 N 
Terr. 82. 

94. Savage v. State, 63 Fla. 40, 
57 S 605. 

95. Peo. v. Strombeck, 145 Cal. 


110, 78 P 472; Smith v. State, 17 


Wyo. 481, 101 P 847. 

fa] Evidence held sufficient to 
sustain conviction.—Beasley v. State, 
98 Ark. 324, 135 SW 895; Samples v. 
State, (Tex. @riivAs) 64 SW. 1041; 
Diaz v. State, (Tex. Cr. A.) 53 sw 
632; Foster v. State, (Tex. A.) 12 
SW 506. 

{b] Evidence held insufficient to 
sustain conviction.—State v. Blank, 
(Utah) 134 P 735. 

96. BD OpECY v. State, 67 Miss. 330, 

a 


See Larceny [25 Cyc 133]. 
98. Colvin v. State, 62 Fla. 27, 57 

S$ 193; Atzroth v. State, 10 Fla. 207. 
99. Peo. v. Swasey, 6 Utak 93, 21 

P 400. 

See supra § 100. 

Fossett v. State, 11 Tex. A. 40. 

Fossett v. State, 11 Tex. A. 40. 

Peo. vy. Strombeck, 145 Cal. 110, 


4. 
11 Tex. 


18 P 472; Fossett v. State, 
A. 40. 


willfully done, it necessarily follows 
that the intent was to defraud or in- 
jure the owner, unless there is proof 
to the contrary. State v. Davis, 24 
Ne Cy dib3. 

5. Bradley v. Peo., 8 Colo. 599, 9 

7 

6. 


Bradley vs Peo.,,°8: Colo. 599;..9 
Peso: 


7. West v. State, 32, Tex. 651. 

8. Melton v. State, 20 Tex. A. 202. 

[a] Where it appears by over- 
whelming testimony that the value 
of the animals was more than twenty 
dollars, the amount necessary to ren- 
der the offense a felony, it is not 
error for the court to refuse an in- 
struction that the jury must believe 
that the animals were of the value 
of sixty-five dollars, as alleged in 
the indictment. Diaz v. State, (Tex. 
Cr. A.) 53 SW 632. 

9. Peo. v. Swasey, 6 Utah 93, 21 
P 400. 

[a] Insufficient evidence.—When, 
on a trial for illegally branding 
horses alleged to be the property of 
Hawkins, it appeared that the horses 
were estrays and had been in the 
neighborhood for about two years; 
that his neighbors had _ requested 
Hawkins to look after the horses 
and see that no one but the true 
owner branded them; and that when 
branded by defendant they were on the 
range with Hawkins’ stock, but that 
he had never taken actual possession, 
it was held that the evidence failed 
to show such possession and con- 
trol by Hawkins as to sustain_ the 
allegation of his ownership. Haw- 
pee v. State, (Tex. Cr. A.) 20 SW 


states; and Houston v. State, 66 Ark: 
607, 53 SW 44; State v. Zehnder, 228 
Mo. 310, 128 SW 960; Buford v. State, 
44 Tex. 525; Diaz v. State, (Tex. Cr. 
AS) aco Sw 632; Barfield v. State, 
(Tex. Cr. A.) 44 SW 1104; Barfield v. 
State, (Tex. Cr. A.) 43 S Sw Boe. 

12. As nuisance see Nuisances [29 
Cye 1182]. 
_ Municipal regulations see Munic- 
ipal Corporations [28 Cyc 739 text. 
and note 67]. 

Restraint of animals used for 
breeding see infra § 633 note 52[a]. 

13. State Racing Commn. v. La- 
tonia Agricultural Assoc., 1386 Ky. 
173, 1238 SW 681, 25 LRANS 905 and 


note. 

[a] Ky. Act March 23, 1906 (L. 
[1906] p 466 c 137), to regulate the 
racing of running horses and to es- 
tablish a state racing commission, 
and prescribing its powersand duties, 
was intended to foster the industry 
of ‘breeding thoroughbred horses. 
State Racing Commn. v. Latonia 
Agricultural Assoc., 136 Ky. 173, 123 
SW 681, 25 LRANS 905. 


14. Nelson vy. Beck, 89 Me. 264, 
36 A 374. 
[a] Effect of statute on contract 


with stranger.—A statute forfeiting 
the service fee for a failure to reg- 
ister the male animal has no effect 
on a contract between the owner of 
the female and one who purchases 
her agreeing to pay the service fee 
as a part of the purchase price. 


prea v. Wentworth, (Me.) 10 A 
15. Davis v. Randall, 97 Me. 36, 


53 A 835; Nelson v. Beck, 89 Me. 264, 
36 A 374. 


48 [8C.J.] 


Registration in the name of one owner will not 
inure to the benefit of a succeeding owner.’° 

Male not kept for public service. But where the 
male animal is not kept or advertised for public 
service generally the service fee may be recovered.** 

[§ 127] B. Contract of Service—l. Terms of 
Service. Although a statute provides for adver- 
tising terms of service, this will not prevent the 
parties from making other terms, the object of such 
statutes being merely to make the advertised terms 
conclusive between the parties in the absence of a 
special agreement to the contrary.1* An offer must 
be definite and certain in order to constitute a con- 
tract by its acceptance.’ 

[§ 128] 2. Service Fee—a. In General—(1) Ab- 
solute Liability with Privilege of Reservice. Where 
the owner of a horse allows him to stand for a 
certain price, to be paid at the time of service 

before the mare is removed, with the privilege of 
' breeding back again the next season should the 
mare not prove. with foal, the owner of a mare is 
liable for the price, although the mare does not 
prove with foal, and the horse dies before the next 
season;°° and, if the fee has been paid, he cannot, 
under such circumstances, recover it.”1 

[§ 129] (2) Liability Contingent on Success— 
(a) In General. Under a contract by which the 
owner of the male animal insures success, the owner 
of the female who complies with all the terms of 
the contract on his part may recover the fee paid 
for the service of the male on proof that the 
service was not successful and that the male is 
dead.?? It is immaterial that, by the terms of the 
contract, he has the privilege of having his animal 
served by another male belonging to the insurer.?* 

Question for jury. In an action for the fee, the 
question of whether or not plaintiff guaranteed or 
insured the success of the service is a question for 
the jury, or the court sitting as a trier of fact, 

16. Davis v. Randall, 97 Me. 36, 

53 A 835. : 
17. Briggs v. Hunton, 87 Me. 145, 


32 A 794, 47 AmSR 318. 
+ 18. Sturgeon v. Merritt, 49 Mo. A. 


proved in foal. 


fa] Election of terms.—Where, by 
the contract, plaintiff was to receive 
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[$§ 126-133 


and their finding will not be disturbed on appeal.?* 

Evidence. The burden of proving an agreement 
to insure success is on plaintiff.2> On this issue of 
insurance evidence of the advertised conditions of 
service is inadmissible.?® And it is not competens 
to prove self-serving declarations of the parties.?? 

[§.,.130] Cb). Fee “Payable When Mare ‘‘Foals or 
Is Traded.’’ Where a contract for service of a 
stallion insures conception, but provides for the 
payment of the fee when the mare ‘‘foals or is 
traded,’’ the fee is due and collectable when the 
mare is sold during the ordinary period of gesta- 
tion, although she is known to be with young, the 
sale operating to forfeit the insurance.*$ 

[§ 131] (3) Effect of Male Animal Being Dis- 
eased. Ordinarily the owner of the male animal 
does not impliedly warrant that it is free from dis- 
ease transmissible to the offspring, and, in the ab- 
sence of proof of knowledge thereof, the loss of 
the offspring from a hereditary disease is no de- 
fense to an action for the service fee.?® 

[§ 132] b. Lien for Fee—(1) In General—(a) 
At Common Law. At common law the owner of a 
male animal kept for breeding purposes had a lien 
on the female served for the service fee.*° This lien 
was not impaired or lost by reason of the service 
being made on Sunday,*! or by the fact that the 
owner of the male animal demanded of the owner 
of the female the payment of claims other than 
the service fee.®? 

[§ 133] (b) By Statute. By express provision 
of statutes in some jurisdictions the owner of a 
male animal kept for breeding purposes is given a 
lien on the female served, or the offspring born 
within the natural period of gestation after the 
service, or on both of them. The lien arises at 
the time of service,** continues for a_ specified 
period,®® and cannot be extended by estoppel.®® The 
lien is not lost by reason of any sale, exchange, 


Suppose appellees | executor of the owner of the female). 
had complied with their contract and 
paid appellant $75 for the season of 
the Almont Filly to Sentinel at the 
time they took her home at the close 
160. of the season, and afterward Sen- 
tinel had died, could the appellees 
have recovered the season price so 


yee Sturgeon y. Merritt, 49 Mo. 


29. Briggs v. Hunton, 87 Me. 145, 
32 A 794, 47 AmSR 318. 

30. Jackson v. Holland, 31 Ga 
339; Sawyer v. Gerrish, 70 Me. 254, 
35 AmR .323; Grinnell v. Cook, 3 


five dollars for each colt begotten 
by the ass bailed, or pay to defen- 
dant twenty dollars per month for 
his services, at his election, and the 
bailment was terminated by mutual 
consent of the parties before the ex- 
piration of the season, it was held 
that, plaintiff having failed to elect, 
according to the terms of the con- 
tract, the defendant might do so, and 
his. counterclaim for services would 
lie. Conwell v.-Smith, 8 Ind. 530. 

19. Laughlin v. King, (Wyo.) 133 
P 1078, 1074 (holding that the terms 
“coming season” or ‘breed,’ in the 
connection in which they were used 
were not so ambiguous or uncertain 
as to render the petition vulnerable 
to a general demurrer). 

fa] Place of performance.—W here 
defendant offered to breed forty 
mares to a stallion if plaintiff pur- 
chased the stallion, and the offer 
was accepted, and only fifteen mares 
were furnished and bred, it was not 
material, as far as the contract was 
partially performed, to plaintiff’s re- 
covery for the mares bred that the 
offer did not state the place of per- 
formance. Laughlin v. King, (Wyo.) 
1338°2. 1073: 

20. Price v. Pepper, 13 Bush (Ky.) 
42, 43 (where the court said: “It is 
true the appellant gave the appellees 
the privilege of ‘breeding back next 
season should their mare not prove 
with foal,’ but he did not agree that 
he was not to be paid till the mare 


paid? or suppose, after the payment 
of the season price, she had proved 
not to be in foal, 
another season, could appellees have 
recovered the money back? We think 
not. The agreement to permit cus- 
tomers to breed back till their mares 
were in foal, of course, only meant 
that they could do so if the horse 
and mares lived to another season. 
Appellant did not covenant that his 
horse would live to another season, 
nor did he make the amount due 
him for the service of his horse 
depend upon whether his horse did 
so live’) 

21 einkham evs en 93 Me. 
575, 45 A 823, 49 LRA 693. 
22. Tatro v. Bailey, 67 Vt. 738, 30 


23. Tatro v. Bailey, 67 Vt. 73, 30 


A 685. 
24. _Seacord v. Gale, 65 MII. ae 
8 ’ 


637; White v. Williams, 105 Ky. 
49 SW 808, 20 KyL 1600. 

25. White v. Williams, 105 Ky. 
802, 49 SW 808, 20 KyL 1600. 

26. White v. Williams, 105 Ky. 
802. 49 SW 808, 20 KyL 1600. 

27. White v. Williams, 105 Ky. 
802, 49 SW 808, 20 KyL 1600. See 
generally Evidence [16 Cyc 1202]. 

28. Redwine v. Sides, 95 Ala. 567, 
11 S 210; Snyder v. Slatton, 92 Ark. 
530, 123 NW 649; Pitchcock v. Don- 
nahoo, 70 Ark. 68, 66 SW 145; Cum- 
mins v. Peed, 109 Ind. 71, 9 NE 603 
(where the sale was made by the 


but died before’ 


Hill (N. Y.) 485, 38 AmD Sed Scarfe 
v. Morgan, 1 H. & H. 29 


wee Scarfe v. Morgan, 2 Eh S&civee 
ogo Searfe vy. Morgan, 1 H. &-H. 


33. See statutes of the several 
states. And see Gile v. Atkins, 93 
Me. 2238, 44 A 896, 74 AmSR 341; 
en v. Wells, 52 8S, €. 156, 292SH 


[a] By the New York statute, L. 
(1887) ¢ t58, as amended by L. (1888) 
CEL 50D the lien attaches to both 
mother and offspring and exists from 
the time of service. Tuttle v. wale 
nis, 58 Hun 35, 11 NYS 600. 

34. Pitchcock v. Donnahoo, 70 Ark. 
68, 66 SW 145; Tuttle v. Dennis, 58 
Hun 35, 11 NYS 600. 

35. See Harby ov. Wells, 52° SstG: 
156, 29 SE 563. 

[a] Where the right to enforce 
the lien is limited by the age of the 
offspring its age is computed by the 
rule ordinarily employed in the com- 
putation of age. Gile v. Atkins, 93 
Me. 229, 44 A 896, 74 AmSR 341 
(holding that a colt foaled on July 
12, 1898, became “six months old” 
at’ the beginning of —Jan.stt, 1899; 
within the meaning of St. [1895] c 
25, giving the owner of a stallion 
a lien for service fee on the colt, “to 
continue in force until the foal is 
six months old’). 

36. Gile v. Atkins, 93 Me. 223, 44 
A 896, 74 AmSR 3841. 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 133-141] 


removal, or other disposition of the animal served, 
without the consent of the owner of the lien.27 But 
upon such disposition of the animal the lien may 
be immediately enforced.?§ 

“Oral contract will support lien. The lien given 
by statute is not dependent on the contract for 
the service being in writing, but attaches where 
the agreement is oral.®® 

[§. 134] (c) By Contract. Where, after the 
service, the parties contract that the owner of the 
male shall have a lien on the offspring for the fee, 
the contract is binding, as the offspring is then con- 
sidered as having a potential existence.*® 

[§ 135] (2) | Priorities. Subsequent encum- 
brances. The lien which the owner of the male ani- 
_mmal has on the offspring is superior to that of a 
mortgage taken after the service and while the 
female is with young.*! 

Prior liens. The lien as to the female is sub- 
ordinate to prior liens or mortgages of which the 
“owner of the breeding male has notice, express or 
constructive, even where the statute makes it para- 
mount as to the offspring,4? and the rule is unin- 
fluenced by the fact that the mortgage was not exe- 
euted until after the passage of the statute giving 
the lien.** But where the vendor of a mare, re- 
serving title until payment of the purchase money, 
directs the vendee to have her bred to a stallion, 
he waives his title to her, as against a lien for 
services of the stallion.** 

[§ 136] (3) Enforcement of Lien. The statutes 
giving the lien usually provide the mode of Bio 
cedure for its enforecement.*® 

[§ 137] 3. Discharge of Contract. A contract 
for the service of a particular stallion is discharged 
by the death of the animal which renders perform- 
ance impossible.4® The owner of the stallion is 
not bound to furnish a substitute, nor is the owner 
of the female bound to accept one.*? 

[§ 138] C. Liability for Negligence—1. In Gen- 
eral. The owner of the male animal is generally 
liable for any injury done to the female in the 
act of service, which is attributable to any negli- 
gence on his part.*% 


87. Pitchcock vy. Donnahoo, 
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action to enforce the statutory lien 


[3C.J.] 49 

The degree of care required of the owner of the 
male animal is proportioned to the degree of dan- 
ger, which is manifestly increased where the female 
is disposed to resist and fight.*® 

Liability for false or wrong entry. The owner 
of the male animal is generally held liable for any 
injury done to the female by reason of a false or 
wrong entry.°° The questions in such a case are 
as to the wrong or false entry, the negligence of 
defendant, and whether or not his negligence con- 
tributed to the injury,®! and it is proper always 
to submit them to the consideration of the jury.°” 
To assume the existence of any of such facts in 
instructing the jury is a manifest error.®* 

Assumption of risk of accidents will not relieve 
the owner of the male animal from liability for an 
injury resulting from negligence. And where 
after the service the owner of the female animal 
gives his note for the service fee, wherein he as- 
sumes the risk of accidents, such note is not ad- 
missible to relieve the owner of the male animal 
from lability for an injury done in the service.°® 

[§ 139] 2. Actions—a. Pleading. In an action 
to recover damages for injuries to a female animal 
in breeding her, it is sufficient to aver that de- 
fendant was negligent in breeding her, without aver- 
ring the particular facts showing negligence.?® 

[§ 140] b. Evidence. It has been held that neg- 
ligence may be presumed from proof of the false 
entry;°7 but the more reasonable rule requires proof 
of the negligence.6 On the question of whether 
the injury to the female was caused by the false 
entry it is error to permit even experts to testify 
that false entrances are not always followed by 
injurious results.°? On the question of negligence 
defendant’s servant having charge of the male ani- 
mal’should not be permitted to testify that he exer- 
cised ‘‘good caution.’’ : 

[§ 141] D. Offenses—1. Standing Unlicensed 
Animal—a. In General. In some jurisdictions stat- 
utes require persons standing male breeding ani- 
mals for profit to procure a license, and provide a 
penalty for failure to do so.®+ Generally these 
statutes apply to the person standing the animal, 


offspring.—Where plaintiff placed his 


70 
Ark, 68, 66 SW 145. 

[a] Purchaser with notice of ser- 
vice.—One who purchases the mare 
after the service, but before the fil- 
ing of notice of lien, and before the 
time for filing such notice has ex- 
pired, takes her subject to the ex- 


isting lien. Tuttle v. Dennis, 58 
Hun 600, 11 -NYS 600; Harby v. 
Wells, 52 S..C. 156, 29 SE 563. 


88. Pitchcock v. Donnahoo, 70 Ark. 
68, 66 SW 145. And see supra § 130. 


39. Harby v. Wells, 52 S. C. 156, 
29° SE 563. 
40. Sawyer v. Gerrish, 70 Me. 254, 


35 AmR 323. 

[a] For example, where plaintiff’s 
mare was served by defendant’s 
stallion, and plaintiff executed a 
written agreement to pay defendant 
twenty dollars in twelve months if 
the. mare proved with foal, ‘colt 
holden for payment,” the agreement 
was construed to be a mortgage of 


the colt. Sawyer v. Gerrish, 70 Me. 
254, 35 AmR 323. 

41. Sims v. Bradford, 12 Lea 
(Tenn.) 434. 

42. Mayfield v. Spiva, 100 Ala. 
223, 14 S 47. 

43. Waster v. Goyne, 51 Ark. 222, 
ahel nd 21:2. 

44, Snyder y. Slatton, 92 Ark. 530, 

123 SW 649. 

45. See statutes of the several 


states and Liens [25 Cyc 681 et seq]. 
[a] Sufficiency of judgment in 
proceedings to enforce.—(1) In an 


[8C. J.-4] 


against a colt for service of the mare 
after the mare and colt have heen 
sold and transferred, a judgment for 
the amount claimed, with a lien 
against the colt, is sufficient, al- 
though it is indefinite as to whether 
the personal judgment is against de- 
fendant who procured the service or 
the subsequent owner. Harby _v. 
Wells, 52 S. C. 156,'29 SE 568. (2) 
Such judgment does not operate as a 
money judgment against the subse- 
quent owner, but only as a lien on 
the colt in his possession. MHarby v. 
Wells, supra. 

46. Pinkham v. Libbey, 93 Me. 
575, bt, 45 TA 9 823,- "49" ERA "693 
(where the court said: “The agree- 
ment between these parties was an- 
alogous to a contract for personal 
services involving the exercise of in- 
dividual skill and judgment, which 
can be performed only by the person 
named. Such contracts are not 
deemed to be of absolute obligation, 
but are subject to an implied condi- 
tion that the person shall be alive 
and able to perform the services at 
the time required’). 5) 

47. Pinkham v. Libbey, 93 Me. 
575, 45 A 8238, 49 LRA 693; Tatro v. 
Bailey, 67 Vt. 738, 30 A 685. 

48. Jones v. Darden, 90 Ala. 372, 
7S 923; Scott v. Hogan, 72 Iowa 614, 
34. NW 444; Cavender v. Fair, 40 Kan. 
PL Sie none 638: Robidoux v. McGer- 
rigle, 35 Que. Super. 174. 

{a] Disappointment in breed of 


mare in charge of defendant, to be 
served by defendant’s jack, and 
agreed to pay the fee if a mule colt 
was the result, and a horse colt was 
born, it was held that plaintiff could 
not recover for his disappointment. 
Aubuchon y. Pohlman, 1 Mo. A. 298. 

49. Scott v. Hogan, 72 Iowa 614, 
384 NW 444. 

50. Medsker v. Pogue, 1 Ind. <A, 
197, 27 NE 4382; Peer v. Ryan, 54 
Mich. 224, 19 NW 961; Robidoux v. 
McGerrigle, 35 Que. Super. 174. 

51. Medsker v. Pogue, 1 Ind. A. 
197, 27 NE 432; Cavender v. Fair, 40 
Kan. 182, 19 P 638. 

52. Cavender v. Fair, 40 Kan. 182, 
19 P 638. 

Johnston y. Clements, 25 Kan. 


Scott v. Hogan, 72 Towa, 614, 
84 NW 444; Robidoux v. McGerrigle, 

5 Que. Super. 174. 

55. Scott v. Hogan, 72 Iowa 614, 
34 NW 444. 

56. Jones v. Darden, 90 Ala. 372, 
7T"S49235 "Scott vy.) Horan, sve) Lowes 
614, 34 NW 444. 

57. Peer v. Ryan, 54 Mich. 224, 
19 NW_ 961. 

58: Brouillet “v. ‘Coté; “3 Mont. 
Super. 164. ; 

59. Medsker v. Pogue, 1 Ind. A. 
197, 27 NE 432. 


60. Seay v. Hogan, 72 Iowa 614, 
384 NW 4 

61. See “statutes of the several 
states 


3. : «~. “Apt eee 


50 [30.J.] ANIMALS [§§ 141-146 


and he is lable to the penalty for failure to pro- ‘matter of defense, and plaintiff need not aver that 


cure the license, although he is not the owner of 
the animal.*” 

Standing for profit. Standing the animal under 
a contract to take the offspring at a stipulated 
price, below the value, is standing it for profit, 
within the meaning of the statute, and if done with- 
out license renders the party subject to the pen- 
alty.®* Even if not enforceable, a contract for com- 
pensation constitutes a violation of the statute.” 

Right of nonlicensee to recover service fee. In- 
asmuch as the party offending against the statute is 
guilty of a penal offense, it follows-that he has no 
standing in court to maintain an action for the fee 
for the service of the male.® 

Failure to procure license matter of defense. 
However, the failure to procure the license is a 


he had a license.*® 

[§ 142] b. Indictment.°? Under such a statute 
making it a penal offense to stand a male breed- 
ing animal for profit without first procuring a li- 
cense, a single service for compensation makes a 
complete offerise, and it is unnecessary to aver in 
an indictment therefor that defendant engaged in 
standing the animal as a business;** nor is it neces- 
sary to state the consideration paid or agreed to be 
paid for the service.®® 

[§ 143] 2. Giving False Pedigree.”? Knowingly 
giving a false pedigree of a breeding animal with 
intent to defraud is made a criminal offense in 
some states.71 To convict one of this offense it 
must be shown that such pedigree was given 
‘‘knowingly.’? 7? ; 


VIII. DISEASED ANIMALS ” 


[§ 144] A. Control and Regulation.“*—1. In 


General—a. Power to Regulate and Control—(1) Of - 


United States. So far as the transportation of dis- 
eased animals is a subject of interstate or foreign 
commerce it is within the. power of the federal 
government to adopt legislation providing for the 
investigation and prevention of such diseases, and 
the destruction of animals afilicted therewith; and 
it is immaterial that the state governments have 
adopted like legislation.7> The regulations adopted 
by congress under the commerce power are ex- 
clusive, and all state or local regulations upon 
the same subject are thereby superseded and sus- 
pended.”® 

Bureau of animal industry. Under an act of May 
29, 1884,77 the bureau of animal industry was 
created, and regulations adopted by it are, by the 
terms thereof, enforceable within the states when 
and only when they are properly approved by the 
state authorities,’® and in the absence of such local 
action the regulations of the bureau are incompe- 


tent to affect a local controversy relating to the. 
importation, keeping, or sale of diseased animals.’® 

[§ 145] (2) Of States. The authority of the 
legislature to enact laws for the protection of do-- 
mestic animals, and to prevent the spread of in- 
fectious or contagious diseases among them, is 
everywhere recognized as a valid exercise of the 
police power of the state.8° Thus the state may 
prescribe stock quarantine regulations,®1 and may 
also require its citizens, at their expense, to disin- 
fect their diseased or infected live stock or in- 
fected places.8? Such statutes are not repealed or 
nullified by the act establishing the bureau of ani- 
mal industry.*? 

After animals have once become domiciled in a 
state they are subject only to the state laws and 
regulations.®* 

[§ 146] b. Construction of Statutes. Such stat- 
utes are generally both penal and remedial, and, 
while they are to be liberally construed so as to 
effectuate the legislative intent,®° the rule of strict 


62. Com. vy. Brandon, 4 B. Mon.]held to be within the power of the|Co., 71 Kan. 613, 81 P 212; Missouri 


(Ky.) 2 dominion pera 


63. Asher y. Com., 113 Ky. 296,| Moore, 13 B. C 


68 SW 130, 24 KyL 96; Com. v. Har- T7523 US Stabe oluace60: 
ris, 8 B. Mon. (Ky.) 373. [a] “Three distinct subjects are 


Brooks v.|Pac. R. Co. v. Finley, 38 Kan. 550, 
16 P 951; Rouse v. Youard, 1 Kan. 
A. 270, 41 P 426. 

Mo.—Grimes v. Eddy, 126 Mo. 168, 


Asher v. Com., 113 Ky. 296,| embraced by that act. One is the|28 SW 756, 47 AmSR 653, 26 LRA 


64. 
68 SW 130, 24 KyL 96. 


ascertainment through the Agricul-|638 and note; Kenney v. Hannibal, 


65. Smith v. Robertson, 106 Ky.| tural Department of the condition]ete, R. Co., 62 Mo. 476; Wilson v. 


pie 50 SW 852, 20 KyL 1959, 45 LRA 
0. 

66. Crumbaugh v. Williams, 41 
SW 268, 19 KyL 582. ? 

67. [a] Form of indictment for 
standing an unlicensed covering jack 
see Com. vy. Brandon, 4 B. Mon. (Ky.) 


DATES 

68. Asher v.. Com., 113 Ky: 296, 
68 SW 130, 24 KyL 96. 

69. Asher v. Com., 113 Ky. 296, 
68 SW 130, 24 KyL 96. 

70. [a] Form of information for 
giving false pedigree of a horse see 
Peo. v. Umlauf, 88 Mich. 274, 275, 50 
NW 251. 

71. See statutes of the several 


72. Peo. v. Umlauf, 88 Mich. 274, 
50 NW 251 (where it was held that 
defendant could not be convicted, it 
appearing that, although he gave a 
false pedigree, he could not read, 
and thought that it was true, and 
there was no evidence to the con- 


73. Injuries by mad dogs see in- 
fra § 333. 

74. Interstate commerce, regula- 
tions see Commerce [7 Cyc 432]. 

75. See Commerce [7 Cyc 432]. 

76.) Reid “vy. Colorado; 9184 eV. es: 
137; 238, SCt -92, 47..L; ed: 108:. See 
also Commerce [7 Cyc 422]. 

[a] In Canada the Animal Con- 
tagious Diseases Act of 1903 has been 


of the domestic animals of the United 
States, the causes of contagious, in- 
fectious or communicable diseases af- 
fecting them, the best methods for 
treating, transporting and caring for 
animals, the means to be adopted for 
the suppression and extirpation of 
such diseases, particularly that of 
contagious pleuro-pneumonia, and to 
collect such information on those 
subjects as will be valuable to the 
agricultural and commercial interests 
of the country.” Reid v. Peo., 187 
U. S. 137, 147, 238 SCt 92, 47 L. ed. 108. 

[b] No intrastate operation.—This 
statute does not relate to shipments 
of cattle made between different 
points in the same state. Davis v. 
Nexas; ete. IR. ~C0:,arheabex ‘Civy As 
427, 34 SW 144. 

TSc op TROIG | Ve ECO. peso ty Ole Say holcs 
23 SCt 92, 47 L., ed. 108; Mullen v. 
Western Union Beef Co., 9 Colo. A. 
497, 49 P 425; Hshleman vy. Union 
Stockyards Co., 222 Pa. 20, 70 A 
899, 15 AnnCas 998. 

79. Eshleman vy. Union Stockyards 
Co., 222 Pa. 20, 70 A 899, 15 AnnCas 
998 and note. 

80. U. S.—Hannibal, ete, R. Co. 
v. Husen, 95 U. S. 465, 24 L. ed. 527. 

Ala.—State v. McCarty, 5 Ala, A. 
212,.59,S 543. 

Colo.—Peo. v. Lange, 48 Colo. 428, 
110° -P 68; 

Kan.—State v. Missouri Pac. R. 


Kansas City, etc., R. Co., 60 Mo. 184. 

See also infra § 150. 

81. See infra § 148. 

82. State v. McCarty, 5 Ala. A. 
212, 59 S 543; Stine v. Lewis, 33 Ok1. 
609, 127 P 396: ; 

83. Cotting v. Kansas City Stock- 
Yards Co., 79 Fed. 679; Kansas City > 
Southern R. Co. v. State, 90 Ark. 343, 
119 SW 288; Missouri, ete.; R. Co. v. 
Haber, 56 Kan. 694, 44 P 682 [aff 
169 U.S. 613, 18 SCt 488, 42 L. ed. 878]. 

[a] Reason for this is that that 
act does not attempt to assume ex- 
clusive control over the quarantine 
of diseased animals, nor cover the 
transportation of live stock from 
state to state, so as to preclude state 
action, but merely authorizes the 
commissioner of agriculture to co- 
operate with state authorities, and 
to prescribe rules and regulations 
in that regard. Missouri, ete, R. 
Co. v. Haber, 169 U.S. 613.18 SG@E€ 
488, 42 L. ed. 878 [aff 56 Kan. 694, 
44 P 632] (Brewer, J., dissenting). 

84. Illinois Cent. R. Co. v. Me- 
Kendree, 203 U. S. 514, 27 SCt 153, 51 
L. ed. 298; Mullen v. Western Union 
Beef Co., 9 Golo. A. 497, 49 P 425: 

85. U. S. v. Southern R. Co., 187 
Fed. 209; U. S. v. Chicago, ete., ‘R. 
Co., 181 Fed. 882; Peo. v. Bellinger, 
145 App. Div. 141, 144, 129 NYS 92 
(where the court said: “It cannot 
well be doubted that this statute was 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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construction prohibits their extension by implica- | liable for the consequences of official acts in the 


tion.*® 
[§ 147] 
Commissions. 


regulations to that end.** 


deputy or delegated to another.°° 


regulations adopted by the officers or commissions 
are generally considered prima facie to be valid,°*+ 
and as having the force and effect of laws.°? These 
rules and regulations must be reasonable and with- 
out arbitrary or unjust discrimination,®* and must 
be within the authority conferred by the statute. 

Liability of officer or commission.®® 
officers or commissions enforcing the laws or regu- 
lations relating to diseased animals are not civilly 


intended to promote the safety and 
well being of the public and of the 
property of persons owning domestic 
animals. Enactments having such 
purpose have generally been accord- 
ed an equitable construction; i. e, a 
construction which will give effect to 
the clear purpose of the statute 
rather than one which will nullify it, 
if the language used permits such a 
construction’). See generally Stat- 
utes [36 Cyc 1178 et seq]. 
[a] In construing that portion of 
the statute relating to civil damages 
for its violation it is to be re- 
garded as a remedial statute and 
liberally» construed. 
ee Union Stockyard Co., 12 OhS&CP 
sé. U. S.—St. Louis Merchants’ 
Bridge Terminal R. Co. v. U. S., 188 
sepyed. (191, 110 CCA 63; UL S. v. Chi- 
cago, etc., R. Co., 181 Fed. 882; U.S. 
Beenie yalie, ete, R. Co., 165. Fed. 
IIl.—Pierce v. Dillingham, 203 IIl. 
148, 67 NE 846, 62 LRA 888 [aff 96 
Tl. A. 300]. 

Kan.—Asbell v. Edwards, 63 Kan. 
‘610, 66 P 641 (holding that where 
the sheriff was authorized to quar- 
antine cattle on complaint he was 
not justified in acting on a mere writ- 
ten request). 

Miss.—Abbott v. State, 63 S 667. 

Oh.—Neal v. Cincinnati Union 
Stockyard Co., 12 OhS&CP 533. 

S. D.—Deeters v. Clarke, 23 S. D. 
298, 121 NW 788. 


Wvyo.—Richter v. State, 16 Wyo. 
37, 9diP 51. 
See generally Statutes [36 Cyc 


1183 et seq]. 
} 87. Ala.—State v. McCarty, 5 Ala. 
A. 212, 59 S 548. : 

Colo.—Peo. v. Lange, 48 Colo. 428, 
110 P 68. ; 

N. C.—State v. Southern R. Co., 
141 N. C. 846, 54 SH 294. 

Tex.—St. Louis Southwestern R. 
Co. v. Smith, 20 Tex. Civ. A. 451, 49 
SW_ 627. 

Wyo.—Richter v. State, 16 Wyo. 
431,95. P51. 

_ See generally Corfstitutional Law 
[8 Cye 833 et seq]. 

[a] In Idaho the act of 1905 
(Sess. L. [1905] p 39), abolishes the 
Office of state sheep inspector and his 
deputies, and in their places. creates 
the office of state veterinary surgeon, 
assistants, and live stock inspectors, 
and to that extent repeals the act 
of March 7, 1901 (Sess.. L. [1901] 
p 142). Said act of 1905. prescribes 
many of the duties of said last men- 
tioned officers, and in addition re- 
quires them to perform all of the 
duties required by the act of 1901 
to be performed by the state sheep 
inspector and deputies not repealed 
by said act. of 1905. Noble vy. Bra- 

gaw, 12 Ida. 265, 85 P 903. 


c. Delegation of Powers to Officers or 
It is within the power of the legis- 
lature to confer upon officers or commissions au- 
thority to execute the law and to adopt all needful 
Legislation of this char- 
acter is not a delegation of legislative functions.§% 
Such officers or commissioners are required to have 
special qualifications,®® and their duties, involving 
discretion and judgment, cannot be intrusted to a 


Neal v. Cincin-' 


The rules and 
tact.?9 


necessary upon 


Ordinarily 


Bee Abbott v. State, (Miss.) 63 S 
7 


89. Moore v. Wilson, 84 Kan. 745, 
115 P 548. 

20. Moore v. Wilson, 84 Kan. 745, 
115 P 548; Com. v. Deery, 46 Pa. 
Super. 386. 

91. St. Louis Southwestern R. Co. 
v. Smith, 20 Tex. Civ. A. 451, 49 SW 
627. 

$2. Mullen v. Western Union Beef 
Co., 9 Colo. A. 497, 49 P 425; State 
v. Southern R. Co., 141 N. C. 846, 
54 SE 294; St. Louis Southwestern 
R. Co. v. Smith, 20 Tex. Civ. A. 451, 
49 SW 627. 

93. Adams v. Lytle, 154 Fed. 876; 
Pearson v. Zehr, 138 Ill. 48, 29 NH 
854, 32 AmSR 113; Pierce v. Dilling- 
ham, 96 Ill. A. 300. 

[a] Rule held unreasonablie.—A 
rule adopted by the board of sheep 
commissioners, requiring the owners 
of sheep driven from other states 
into Oregon to dip them twice, im- 
mediately after entering the state, 
whether the sheep were diseased or 
not, and also requiring such sheep 
to be quarantined, was unreason- 
able, and the owners of a band of 
healthy sheep, which had been in- 
spected and dipped in accordance 
with the requirements of the de- 
partment of agriculture before they 
were started on their journey, 
were entitled to drive them into 
the state for pasture, without com- 
pliance with such rule, being sub- 
ject on arrival only to the regula- 
tions governing diseased sheep with- 
in the state. Adams y. Lytle, 154 
Fed. 876. ; 

94. Illinois Cent. R. Co. v. Mce- 
Kendree, 203 U. S. 514, 27 SCt 153, 
51 L. ed. 298; Mullen v. Western 
Union Beef Co., 9 Colo. A. 497, 49 P 
425; Deeters v. Clarke, 23 S. D. 298, 
121 NW 788; Baker v. Williams, 66 
[1898] 1 °Q. B. (23. 

95. Liability for destruction of 
sound animals see infra § 153. 

96. Garff v. Smith, 31 Utah 102, 
86 P 772, 120 AmSR 924; Lowe v. 
Conroy, 120 Wis: 151, 97 NW 942, 
102 AmSR 983, 66 LRA 907, 1 AnnCas 
341 and note. See generally Officers 
[29 -Cye 1443]. 

fa] An order to an officer to take 
and hold animals in quarantine is a 
good defense to an action in replevin 
to recover them, brought during the 
quarantine period or before payment 
of the expense of keeping them. 
Hardwick v. Brookover, 48 Kan. 609, 
SOR 2a, 

97. Lowe v. Conroy, 120 Wis. 151, 
158, 97 NW 942, 102 AmSR 9838, 66 
LRA 907, 1 AnnCas 341 and note 
(where it was said: “The facts and 
circumstances show, however, that 
respondent’s private property rights 
have been unjustifiably invaded, and 
that he will be remediless in the 


live stock commission.+ 
thority thus conferred, such board or commission 
may make all reasonable and necessary rules and 
regulations for the enforcement of the law,? pro- 
vided it acts within the scope of the authority con- 


absence of proof of malice, fraud, or corruption.®® 
Under some circumstances, however, such officers 
have been held persenally liable for their wrongful 
acts;°7 and if they act ministerially and not in a 
quasi judicial capacity, they are liable for damages 
arising from negligence.?® 

[§ 148] 2. Quarantine—a. In General. 
the commerce and police powers both the federal and 
state governments may pass quarantine laws for the 
purpose of isolating diseased or suspected cattle, and 
thus preventing their communicating disease to other 
cattle with which they may otherwise come in con- 
These laws usually confer authority to 
establish and m&intain such quarantine as may be 


Under 


the state board of agriculture or 
_In the exercise of the au- 


law, unless it be that appellant and 
those who actually committed the 
trespass in wrongfully destroying 
-his property are liable. Under such 
circumstances quasi-judicial officers 
have been held liable to respond in 
damages upon the ground that the 
exercise of this discretion is limited © 
by the superior right guaranteeing 
to every person immunity from havy- 
ing his private property rights in- 
vaded except under the regular 
course of law, sanctioned by the es- 
tablished customs and usages of the 
courts. The discretion in which such 
officers are protected must be lim-_ 
ited to the line where their acts in- 
vade the private property rights of 
another, for which invasion the law 
affords no redress other than an ac- 
tion against the one actually com- 
mitting the trespass’’). 

98. Bair. v. Struck, 29 Mont. 45, 
74 P 69, 68 LRA 481 (holding that 
a deputy sheep inspector in select- 
ing and using a dip for sheep acted 
ministerially and not in a quasi 
judicial capacity, and was therefore 
liable for damages arising from neg- 
ligence). 

99." State ove. McCarty,. 5. Alay A‘ 
212, 59 S 543; Kansas City Southern 
R. Co. v. Staté, 90 Ark. 343, 119 SW 
288; State v. Garner, 158 N. C. 630, 
74 SE 458; Richter y. State, 16 Wyo. 


437, 95 P 51. See Commerce [7 Cyc 
469 text and note 22]. 

1. See statutes of the several 
states. And see State v. McCarty, 
5 Ala. A. 212, 59 S 548: Crane v. 
State; 5 Okl:. Cr. 560,; 415, Pv622% 
Com. vy. Deery, 46 Pa. Super. 386; 
Smith exv.pastate,, (hex. -CreeeA peaigs 
SW 522. 

2. Crane vy. State, 5 Okl. Cr. 560, 


5-2 622; 

{a] Character of regulations.— 
The regulations which the board is 
empowered to make are such only 
as relate to the location, movements, 
and physical surroundings .of the 
eee Com. v. Deery, 46 Pa. Super. 

[b] Within discretion of officer.— 
The kind of regulations to be made, 
and the defining of the place and 
limits of quarantine, are left wholly 
to the judgment and discretion of 
the officer, to be determined by him, 
not from fixed and designated facts, 
but from the facts and circumstances 
of. the particular case. Gantt iw 
Smith, 31 Utah 102, 86 P 772, 120 
AmSR 924. 

[c] .The reasonableness of a reg- 
ulation promulgated relating to the 
prevention of the spread of com- 
municable diseases among animalsis 
for the court, and not for the jury. 
Pierce v. Dillingham, 203 Ill. 148, 67 
NE 846, 62 LRA 888 [aff 96 Ill. A. 
300]; Bishop v. State, 122 Tenn. 729, 
127 SW 698. 


R13 CIe) 


ferred,? and does not attempt to restrict rights and 
privileges guaranteed by public law.* A quarantine, 
to be upheld, must be established in keeping with 
the requirements of the statute,> and notice thereof 
must be given in the manner prescribed.® 
the absence of evidence to the contrary, it will be 
presumed that the action of the authorities was 
Since the essence of a quarantine 
law is the prevention of disease, the right to quaran- 
tine exists not only when animals are found to be 
infected, but also when they have been exposed to 
A regulation prohibiting healthy ani- 
mals from roaming at large has even been held a 
reasonable exercise of the power granted to prevent 
And it has’ been held that 
a statute is not invalid because it delegates to the 
commission the power to declare the existence of 


properly taken.” 


infection.® 


the spread of disease.°® 


8. Pierce v. Dillingham, 203 Il. 
148, 67 NE 846, 62 LRA 888 [aff 
96 Ill. A. 300] (holding that a rule 
or regulation prohibiting the impor- 
tation of cattle from all other states 
or countries is invalid, where the 
state authorizes such prohibition of 
importation only from certain locali- 
ties where a dangerous or infectious 
disease exists). 

fa] In Pennsylvania the act of 
May 21, 1895, P. L. 91, does not in- 
vest the live stock sanitary board 
with power to make a regulation 
which would deprive an owner of 
quarantined cattle of the right to 
sell or transfer his title to another 
who is willing to pay the price agreed 
upon and take the chances of the 
eattle being restored to health, or 
being lawfully relieved from quar- 
antine. Com vy. Deery, 46 Pa. Super. 
386. 

4. Pierce v. Dillingham, 203 Ill. 
148, 67 NE 846, 62 LRA 888 [aff 96 
Tl. A. 300] (holding that a rule or 
regulation making the importation 
of a certain kind of cattle an of- 
fense, and which does not prohibit 
the importation of certain other 
kinds of cattle from the same lo- 
cality that are subjected to the same 
exposure, is illegal and _ void). 

5. Crane v. State, 5 Okl. Cr. 560, 
115 P 622; Roberson v. State, 38 
Mex, Or 50T, 43.5 W e9s9. 

[a] Limited to certain season.— 
Under Tex. Rev. St. (1895) art 5043k, 
providing that the quarantine line, 
as fixed by the live stock sanitary 
commission, shall not apply from the 
first day of November to the fifteenth 
day of May of each year, an order 
of the commission prohibiting the 
moving of cattle across a certain line 
from February 15 to November 15 
was void. The further provision of 
said section that the quarantine line 
must conform with the federal line 
has nothing to do with the question 
of the time cattle may be moved 
within the state. Roberson vy. State, 
B38. Mex, Cr. 50 iy 40 SW ooo: » 

[b] In Oklahoma a quarantine 
promulgated by a local live stock in- 
spector under the statute to be ef- 
fective’ must be established after 
an examination and inspection of 
the premises quarantined, and upon 
a finding that the premises are in- 
fected with an infectious or con- 
tagious disease of a malignant char- 
acter. Crane v. State, 5 Okl. Cr. 
560, 115 P 622. 

65 Ut SVS BI Paso, etc. kas: Co: 
178 Fed. 846, 848 (where the court 
said: “The first section of the act 
[Act March 3, 1905] explicitly di- 
rects the Secretary, not only to give 
written or. printed notice of the es- 
tablishment of quarantine to the 
proper officers of the carriers, but 
to publish in such newspapers, in 
the quarantine district, as he may 
select, notice of the establishment 
of quarantine’); Crane v. State, 5 
Okl. Cr. 560, 115 P 622.- See also 
Peo. v. Bellinger, 145 App. Div. 141, 
129 NYS 92. 
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But, in 
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[a] Proclamation by governor.— 
In Texas in order for the rules pre- 
scribed by the sanitary commission 
to become vitalized an indorsement 
must be made by a proclamation by 
the governor announcing these rules 
and giving them executive sanction, 
and it is only such rules as the gov- 
ernor promulgates by this proclama- 


-tion that can be violated. Wallace v. 


State, (Tex. Cr. A.) 69 SW 506. 

{b] Publication in newspapers.— 
In Oklahoma that portion of Sess. 
L. (1907-1908) c 3 art 1 § 7, relating 
to posting notice of quarantine lines 
established by the board of agricul- 
ture, was repealed by Comp. L. 
(1909) § 218, providing for publica- 
tion in newspapers. Stine v. Lewis, 
33 Okl. 609, 127 P 396. 

[c] Proof of actual knowledge of 
the notice is as effectual and quite 
as satisfactory as the constructive 
notice implied from its publication 
and posting. Peo. v. Bellinger, 145 
App. Div. 141, 129 NYS 92. 

7. Smith -v. St. Louis, ete, Co. of 
Texas, 181 U. S. 248, 21 SCt 603, 45 
L. ed. «847 \ [aff 20° Tex: .Civ. -A..451, 
49 SW 627]. But see Asbell v. Ed- 
wards, 63 Kan. 610, 616, 66 P 641 
(holding that an order made by an 
officer or commission must show all 
of the jurisdictional facts, and that 
it is void where these do not appear. 
The court said: “The live-stock sani- 
tary commission, although not a 
court, is nevertheless invested with 
powers judicial in character. The 
duty of determining, by investiga- 
tion of the facts, whether a man’s 
property shall be seized and with- 
held from him is essentially judicial. 
The power to make this determina- 
tion is conferred on an inferior tri- 
bunal: one proceeding in a most 
summary manner, and not according 
to the course of the common-law. 
The unquestioned rule in such cases 
is that rightfulness or regularity of 
action in acquiring jurisdiction will 
not be presumed, but all such must 
affirmatively appear on the fact of 
the proceedings, else the record of 
such proceedings will not constitute 
a defense against collateral attack’’). 

8. Smith v. St. Louis, etc., R. Co., 
182 Us. S.. 248, 21 SCt.603,,45- Lived. 
847 [aff 20 Tex. Civ. A. 451. 49 SW 
627]; Richter v. State, 16 Wyo. 437, 
eae 2) As 

9. Bishop v. State, 122 Tenn. 729, 
733, 127 SW 698 (where the court 
said: “The commissioner of agricul- 
ture and State live stock inspector 
are not limited by the statute to 
making rules which would prohibit 
live stock already diseased , from 
running at large, but they are au- 
thorized and empowered .. . to ‘make 
such rules and regulations ‘against 
the spread and for the suppression 
of said disease or diseases as in 
their judgment may seem necessary 
and proper.’ It is manifest that a 
rule which went no further than to 
prohibit cattle which were already 
known to be afflicted with commun- 
icable or infectious diseases from 
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conditions which eall into operation the provisions 
of the statute.?? 
picion of infection will not authorize a quaran- 
State quarantine lines are sometimes re- 
quired to conform to the line established by the 
department of agriculture.” 
striction proves to be an impediment, the commis-* 
sion may be authorized to establish other lines when 
conditions demand it.1% 

A mere agent and officer of the state live stock 
sanitary board has no authority to declare and en- 
force a quarantine of cattle.14 

Expenses of quarantine. Liability for the ex- 
penses incurred in maintaining and enforcing quar- 
antine regulations is a matter of statutory regula- 


On the other hand a mere sus- 


But when such re- 


running at large would be compara- 
tively valueless in the way of pre- 
venting the spread of such dis- 
eases’’). 

10. Stine v. Lewis, 33 Okl. 609, 
L272 Prso6: 

11. Richter v. State, 16 Wyo. 437, 
445, 95 P 51 (where the court said: 
“We are of the opinion that Section 
2087 was meant to define the duties 
of the inspector which are prelimi- 
nary in their nature and that the 
two sections considered together in 
connection with sections 2077 and 
2100 as amended do not contemplate 
the quarantining of sheep because 
suspected of being infected, but that 
the inspector has the power to in- 
spect when so suspected and the 
authority to quarantine depends upon 
the result of such inspection and 
exists only when the sheep are found 
to be infected or to have been ex- 
posed to such infectious ‘or con- 
tagious diseases. Any other con- 
struction* would place an arbitrary 
power in the hands of the inspector 
which the law does not permit and 
the exercise of which might in many 
instances result in oppression and 
injustice. The jurisdiction of the in- 
spector to declare and establish a 
quarantine for sheep rests upon the 
fact that they are either infected or 
have been exposed to such diseases 
as are enumerated by the statute, 
and this power should not be con- 
founded with his authority to in- 
spect in order to determine whether 
the conditions exist upon which 
a legal quarantine may be _ estab- 
lished’). See also U. S. v. Hoover, 
133 Fed. 950; Pierce vy. Dillingham, 
203 Ill. 148, 67 NE 846, 62 LRA 888 
[aff 96 Ill. A. 300]. 

12. Ft. Worth, etc., R. Co. v. Mas- 
terson, 95 Tex. 262, 66 SW 833; Trent 
v. -State,. (Tex. (Cr, A°)%5 SW shee 
Roberson v. State, 38 Tex. Cr. 507, 
43 SW 989. 

13. Smith v. State, (Tex. Cr. A.) 
168 SW 522. 

14. Com. v. Deery, 46 Pa. Super. 
386, 389 (where the court said: “The 
power to establish quarantine is thus 
directly conferred upon the board, 
but the statute itself does not con- 
fer such power upon any mere em-~ 
ployee of the board, nor does it au- 
thorize the board to delegate to its 
mere subordinates the powers with 
which it was by the statuteclothed’”). 
See also Rhea v. State, (Tex. Cr. 
A.) 156 SW 643. 

15. See statutory provisions; and 
cases infra this note. 

-{a] Under Mass. St. (1894) c 491, 
which provides that when cattle are 
quarantined under the act on the 
premises of the owner the expense 
shall be paid by him, and that when 
taken from such premises the ex- 
pense shall be paid by the town 
wherein the cattle are kept, if the 
animals are quarantined on the prem- 
ises of the owner at his own ex- 
pense, and are afterward, by order 
of the cattle commissioners, shipped 
on cars, the expense thereof is to be 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 149] b. Holding Animals in Custodia Legis. 
In some jurisdictions provision is made for an ex 
parte investigation and for the keeping of the ani- 


mals in custodia legis until safe to return them 


to the owner. Such investigation and the decision 
reached are not conclusive on the owner, but he may 
show that they are not diseased or likely to com- 
yunicate disease to other animals,!® in which event 
he may recover them in detinue or reéplevin,’’ or 
their value in trover.® But the order commanding 


the keeping of the animals constitutes a sufficient 
prima facie justification of the refusal to return 


the animals to the owner during the quarantine 
period.?° 
[§ 150] 38. Restrictions upon Transportation. 


The act of March 3, 1905,?° requires the secretary 


of agriculture to ‘‘make’’ and ‘‘promulgate’’ rules 


and regulations governing the method and manner 


of inspection, delivery, and shipment of cattle from 
a quarantined state or a quarantined portion of a 
state into any other state.24 These rules and regu- 
lations must be within the authority conferred by 
the act,?? and an order of the secretary of agri- 
culture cannot extend to the control of sound ani- 
mals an act designed to regulate or prohibit the 
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removal of exposed or diseased animals.2? The 
national government not having covered the entire 
field by its legislation and supervisory control touch- 
ing the transportation of diseased cattle from one 
state into another, the legislatures of the states 
have authority to regulate by reasonable enactment 
the transportation of such cattle from other states, 
so as to prevent the introduction or spread of any 
infectious diseases therein.2* But the states can- 
not, under cover of exerting police power, sub- 
stantially prohibit or burden either foreign or inter- 
state commerce in live stock by unreasonably for- 
bidding the importation into or the transportation 
through the states of specified animals whether dis- 
eased or not, the right of protection being limited 
by the necessity of the case.2® Proper. rules and 
regulations adopted by the state authorities con- 
trolling the transportation of diseased cattle are 
not affected by laws authorizing 7° or requiring 27 
railroads to carry freight from one state to an- 
other. And where it is by statute made unlawful 
to import animals into a state except in accord- 
ance with regulations prescribed by a commission, 
their importation in the absence of any regulation 
is unlawful and may be enjoined.2?® 


borne by the owner. Kenneson v. 
(Sen iia aa 168 Mass. 236, 46 NE 

{[b] In New York (1) “the Agri- 
cultural Law has been amended so 
as to specifically provide that the ex- 
penses incurred by the sheriff in 
carrying out and enforcing any no- 
tice, order or regulation of the Com-. 
missioner of Agriculture, in a case 
like this, shall be a county charge. 
(Consol. Laws, chap. 1 [Laws of 
1909, chap. 9], § 86,-as amd. by Laws 


of 1909, chap. 352).” Peo. v. Brie 
County, 134 App. Div. 12, 15, 118 
INTYis SD. (2) “Until this amend- 


ment was passed expenses such as 
the relator incurred were chargeable 
to the State and not to the county.” 
Peo. v. Erie County Suprs., 134 App. 
Div. 12, 15, 118:NYS 35. 


16. Wilcox v. Johnson, 34 Kan. 
655, 9 P 610; Verner v. Bosworth, 
28 Kan. 670. 


17. Wilcox v. Johnson, 34 Kan. 
655, 9 P 610; Verner v. Bosworth, 28 
Kan. 670. 


18. Wilcox v. Johnson, 34 Kan. 
655,09 2 610) 
19. Hardwick v. Brookover, 48 


Kan: 609,-307P (21. 
20.33 U.S. ‘Strat Ls 1265 ¢-1496 


§ 3 

21. U.S. v. Louisville, etc., R. Co., 
165 Fed. 936. 

[a] “Make” and “promulgate” dis- 
tinguished.—In the act of March 3, 
1905 (33 U. S. St. at L. 1265 c 1496 
§ 3), requiring the secretary of agri- 
culture to ‘make’ and “promulgate” 
rules governing the inspection, de- 
livery, and shipment of cattle from 
a@ quarantined state into any other 
state, and § 1 requiring the publica- 
tion of notice of quarantine and the 
giving of notice to the proper offi- 
cers of carriers doing business in 
any quarantined state, the words 
“make” and “promulgate” are not 
synonymous, and the duty to “make” 
rules is sufficiently accomplished 
by writing them and signing them 
officially, but to “promulgate” them 
requires the giving notice thereof to 
the officers of carriers, ete., and their 
publication in the selected  news- 
papers within the affected district. 

. S. v. Louisville, ete, R. Co., 165 
Fed. 936, 940 (where the court said: 
“The requirements of the act as to 
the promulgation of any rules and 
regulations made under its provi- 
sions are so express and explitit 
that promulgation by the proper ex- 
ecutive officer is an essential pre- 
requisite to their being put in force 
against the people as parts of the 


laws of the country, any violation 
of which may be punished as a crime. 
The idea has not become obsolete 
that the laws, whether strictly stat- 
utory enactments or binding rules 
and regulations by which we are to 
be governed, must not be written so 
high upon the walls, or otherwise so 
secretly made, that those bound to 
obey them cannot ascertain what 
they are. Congress, therefore, must 
have had a just and wise object in 
view in requiring ‘promulgation’ 
(that is to say, publication in the 
way it prescribed) of rules and regu- 
lations in the premises. While rail- 
road companies are bound to take 
notice of the act of Congress itself, 
they are not chargeable with notice 
of the rules and regulations thereby 
authorized, nor is obedience to them 
obligatory or possible, until they are 
in fact ‘made’ and in fact ‘promul- 


gated in the manner required by 
law. Congress intended that the 
persons affected should have an 


opportunity .to know of the rules 
and regulations, and promulgation 
was required for that purpose’’). See 
also U. S. v. El Paso, etc., R. Co., 178 
Fed. 846. 

[b] Modification of order.—Amend- 
ment No. 2 of order No. 143 of the 
regulations of the agricultural de- 
partment, covering shipments of cat- 
tle from quarantined territory, only 
modified, and did not revoke, order 
No. 148, by revoking regulations 13 
and 14 and substituting two new 
regulations therefor. U.S. .v. Louis- 
ville, etc., R. Co., 176 Fed. 942. 

{c] Failure to specify limits of 
quarantine.—An order of the depart- 
ment of agriculture giving notice 
that scabies exists among sheep in 
the United States, and that it is a 
violation of law to receive for trans- 
portation, to transport, or to de- 
liver for, transportation from one 
state to another any stock affected 
with such disease, or to drive from 
one state to another any sheep know- 
ing them to be affected with such 
disease, is proper, although not spec- 
ifying any particular district within 
which a quarantine has been estab- 
lished. U.S. v. Slater, 123 Fed. 115. 

22. Mullen v. Western Union Beef 
Co., 9 Colo. A. 497, 49 P 425 (holding 
that under § 7 of the act of congress 
of May 29, 1884, the secretary has no 
power to make regulations on com- 
pliance with which cattle may be 
removed from any state in which con- 
tagion exists to other parts of the 
United. States). 

23. U.S. v. Hoover, 133 Fed. 950. 


24. Reid v. Colorado, 187 U. S. 
137, 23 SCt 92, 47 L. ed. 108; Ras- 
mussen v. idaho, 181 U. S. 198, 21 
SCt 594, 45 L. ed. 820; Adams _ v. 
Lytle, 154 Fed. 876; Kansas City, etc., 
Pees v. State, 90 Ark. 343, 119 SW 

[a] Authority to establish and. 
maintain cattle districts and quar- 
antine lines to prevent the infection 
of cattle confers power to make 
regulations governing the transpor- 
tation of cattle within the state. 
State v. Southern R. Co., 141 N. CG. 
846, 54 SH 294. 

25. See Commerce [7 Cyc 432 text 
and note 77]. 

[a] Federal control of interstate 
movement.—The transportation of 
live stock from state to state is a 
branch of interstate commerce, and 
any rule or regulation in respect 
thereto which congress may lawfully 
prescribe or authorize, and which 
may properly be deemed a regula- 
tion of such commerce, is para- 
mount throughout the Union. So 
that when the entire subject of the 
transportation of live stock from one 
state to another is taken under di- 
rect national supervision, and a sys- 
tem devised by which diseased stock 
may be excluded from interstate com- 
merce, all local or state regulations 
in respect of such matters will cease 
to have any force. Reid v. Colo- 
rado, 187) Us\S.) 137,123 sSCti 92, (47, 
L. ed. 108. 

26. Missouri, etc., R. Co, v. Ha- 
ber;; 169. U.S. 613,638; 18, SCt 488, 
42 L. ed. 878 [aff 56 Kan. 694, 44 
P 632] (where it was said: “It is 
scarcely necessary to say that an 
act of Congress that does no more 
than give authority to railroad com- 
panies to carry ‘freight and prop- 
erty’ over their respective roads 
from one State to another State will 
not authorize a_ railroad company 
to carry into a State cattle known, 
or which by due diligence may be 
known, to be in such a condition as 
to impart or communicate disease to 
the domestic cattle of such State. 
A railroad company carrying dis- 
eased cattle into a State cannot 
claim the protection of § 5258. any 
more than it could when carrying 
into a State rags known, or which 
by proper diligence could have been 


known, to be infected with yellow 
fever’’). 
27. State v. Southern R. Co., 141 


N. C. 846, 54 SE 294. 

28. State v. Missouri Pac. R. Co., 
71 Kan. 613, 617, 81 P 212 -(where 
the court said: ‘“‘There being an ab- 
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Conclusiveness of quarantine officer’s decision. 
Under a statute prohibiting the moving of animals 
which are diseased or which have been exposed to 
an infectious disease, without a license from a 
designated officer, his action on the application for 
license is final and not subject to review in the 
absence of fraud or corruption.”? 

[§ 151] 4. Destruction—a. Power to Destroy. 
By statute the secretary of agriculture may cause 
to be slaughtered such imported cattle as may be, 
under regulations prescribed by him, adjudged to be 
infected with any contagious disease, or to have 
been exposed to infection so as to be dangerous to 
other animals.*° Under the police power the states 
may confer authority on designated officers or 
specially created commissions to destroy animals 
afflicted with a contagious or infectious disease.*t 
Such statutes are held to be valid, even though no 
provision is made for compensation to the owner.*? 

[§ 152] b. Conclusiveness of Determination. 
The judgment of the officer or commission both as 
to the diseased condition of an animal and as to its 
value is conclusive as to the lability of the state 
for its value when it is killed by order of the com- 
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for, no right of appeal exists,5+ although it has been 
held in such a case that the valuation may be re- 
viewed by certiorari.® If the right to appeal from 
the findings of the commission is conferred by stat~- 
ute, such right is limited by the terms of the 
statute with bestows the authority.*® The ex parte 
decision of a board or officer is not conclusive upon 
the owner, who cannot be deprived of his property 
without due’ process of law involving a right ‘to be 
heard.3 

[§ 153] c. Liability for Wrongful Destruction! 
If the commission condemns cattle which are not 
diseased, the: state is not liable for the wrongful 
act,>* and the rule is not altered by legislation au- 
thorizing suit against the state where the payment 
of a just claim against it is refused.*® The remedy 
in such a ease is against the members of the commis- 
sion personally. Their ex parte decision as to the 
diseased animal is not conclusive against the owner, 
and the burden is upon them to show that the ani- 
mal was diseased as adjudged by them, failing 
which they are liable for its destruction.®® 

[§ 154] d. Damages. The measure of damages 


‘for the killing of diseased animals is their value in. 


mission.** In the absence of any 


solute inhibition in the law. against 
the driving of cattle into the state 
from infected districts, unless the 
live-stock sanitary commission shall 
promulgate rules and regulations as 
to their inspection, a failure of the 
commission to act in that respect, 


and to make rules and regulations, 


must be regarded as a determination 
by it to exclude all cattle attempted 
to be driven into the state from 
such districts’’). 

29. Stanhope v. Thorsby, Le Ral 
CYP 423: 

30. Act Aug. ue 1890 [26 U. S. St. 
at L. 414 c 839 § 8]. 

[a] Whether the department of 
the interior has authority to order 
the destruction of infected animals 
belonging to an Indian and running 
at large upon a reservation, quere. 
Rousseau v. U. S., 45 Ct. Cl. 1. 

31. Newark, Ae Ri 3Co.iw.  Efnnt, 
50 N. J. L. 308, 12 A 697; Livingston 
v. Ellis County, 30. Texsi Civa vA. “19; 
68 SW 723; Chambers v. Gilbert, 17 
Tex. Civ. A. 106, 42 SW. 630; Lowe 
v. Conroy, 120 Wis. 151, 97 NW 942, 
102 AmSR 983, 66 LRA 907, 1 AnnCas 
341 and note; Houston v. State, 98 
Wis: 481, 74 NW 111, 42 LRA _ 39, 
See-also Lawton v. Steele, 152 U.S. 
133, 14 SCt 499, 38 Li ed. 385. 

[al Power of health officer.—‘“In 
the absence of some regulation made 
or special authority conferred by the 
board of health, the court, or the 
corporate authorities, the health offi- 
cer of Mobile as such has no au- 
thority to destroy property whether 
infected or not.” ~<Barrett v. Mo- 
bile, 129 Ala. 179, 187, 30 S 36, 87 
AmSR 54. 

[b] Delegation of power. — In 
Westchester El. R. Co. v. Angevine, 
52 App. Div. 239, 65 NYS 376, it was 
held that a village board of health 
had no right to delegate to an offi- 
cer of the society for the prevention 
of cruelty to animals its authority 
to decide that horses were afflicted 
with glanders and to have them 
killed, and that the officer was liable 
for horses killed by him pursuant to 
such attempted delegation. 

[ec] Payment of value of animals 
by county.—A provision for the pay- 
ment by counties of the assessed 
value of diseased animals destroyed 
within ‘their respective borders is 
valid and binding on them. Cham- 
bers v. Gilbert, 17 Tex. Civ. A. 106, 
42 SW 630. 

{d] In Iowa as Code Suppl. (1907 
§ 2534 provides for destruction of 
diseased stock, Code § 2339, author- 
izing certain officials to destroy any 


provision there- 


horse or other animal disabled, does 
not: apply. to destruction of -stock 
suffering from contagious diseases. 
Waud v. Crawford, 160 Iowa 432, 141 
NW 1041 

32. New Orleans vy. Charouleau, 
121 La. 890, 46 S 911, 126 AmSR 332, 
18 LRANS 3868 and note, 15 AnnCas 
46 and note. 

33. Shipman y. State Live-Stock 
Sanitary Commn., 115 Mich. 488, 73 
NW 817; Maynard v. Freeman;; (Tcx. 
Civ. A.) 60 SW 334. 

[a] Wunder the Indiana statute the 
owner is not entitled to have an 
animal appraised unless it has been 
ordered killed by the state veter- 
inarian. State v. Coover, 179 Ind. 
477, 101 NE 713. 

34. Shipman v. uive-Stock @ommn 
115 Mich. 488, 73coNW 817. 

[a] Effect of requiring governor’s 
approval.—Under a statute requiring 
the acts of the commission to be 
approved by the governor and mak- 
ing no provision for an appeal, it 
was held that the commission was 
the only tribunal to» determine the 
condition and value of ‘the animal, 
and that its judgment would not 
be reviewed. Shipman v. State Live- 
Stock Sanitary Commn., 115 Mich. 
488, 73. NW 817. 

[b] Inquiry by officials charged 
with duty to pay claim.—Where the 
value of animals destroyed to pre- 
vent the spread of a contagious or 
infectious disease has been deter- 
mined by the officers charged with 
that duty, their value cannot be in- 
quired into’ by officials on whom 
rests the duty of paying the dam- 
ages assesséd. Lewis v. Shelby 
County, 116 Tenn. 454, 92 SW 1098. 

835. Lewis v. Shelby County, 116 
Tenn. 454, 92 SW 1098. 

86. Campbell <v. Manchester, 67 N. 
H. 148, 36 A 877 (where it was held 
that under L. [1889]: c¢ 93 ,the right 
to appeal was confined to the single 
question of the value ofi the animal 
at the time of the appraisal by the 
commission). 

364. Miller v. Horton,j152 Mass. 
540, %3 NE 100, 23 AmSR 850, 10 
LRA 116 (where there was’ a strong 
dissenting opinion). See also infra 
§ 153. “To permit the commissioners 
to determine, ex parte, that some of 
the horses had the glanders’ and that 
the others had been exposed thereto, 
and to hold that determination a 
justification for slaughtering the 
horses, without imposing upon ap- 
pellants the burden of establishing 
affirmatively the actual existence of 
such disease and such- exposure, 


their diseased condition,*® plus the duty paid on. 
would: not be a valid exercise of the’ 


police power of the State, but would 
be a palpable violation of the con-. 
stitutional provision that no person 
shall be deprived of property with-, 
out. due process of law.” Pearson v.. 
Zehr, 138 Ill. 48, 52, 29 NE 854, 32 
AmSR 1135 6. 

37. Shipman v. Times Stock Commn., 
115 Mich., 488, 73 NW 817; Houston 
v. State, 98 Wis. 481, 74 NW 111, 42 
LRA 39. See ne Stanbury v. Ex- 
eter, [1905] 2 B. 838. E 

38. es Nias v. State, 98 Wis. 481, . 
74 NW_1113 42 LRA 39. 

39. Tll.-Pearson v. Zehr, 138 Ill. 
48, 29 NE 854, 32 AmSR 113. 

Iowa.—Waud vv. Crawfcrd, 160 
Iowa 432, 141 NW 1041. 

Mass.—Miller v. Horton, 152 Mass. 
540, 26 NE 100, 10 LRA 116, 23 AmSR 
850. (decided by a divided court on 
a full review of the authorities). 

Mich.—Shipman v. State Live-Stock. 
Sanitary Commn., 115 Mich. 488, 73 
NW 817 (dictum). 

N. J.—Newark, etc., R. Co. v. Hunt, - 
ONE Jet. 808; 12 A. 697 

Wis.—Houston  v. ‘State, 98 Wis.) 
481, 74 NW 111, 42 LRA 39. 

[al Effect of ex parte investiga-— 

tion.—It is not sufficient to protect 
the members of the commission from. 
personal liability to show that they 
made an ex parte investigation which. 
determined that the animal was af- 
fected with a contagious disease. 
Pearson v. Zehr, 138 Ill. 48, 29 NB- 
854, 32 AmSR 113. 
* [b]. Opinion evidence.—It seems. 
that farmers and other persons who 
for many years have had the per- 
sonal care of horses, both sick and 
well, and have had extensive practi-. 
cal experience with such animals,. 
and with some particular disease to- 
which they are subject, and ample 
opportunity to observe and know the 
characteristics and symptoms of 
such disease, are well qualified to 
state whether, in a: particular case, 
such characteristics and symptoms 
do or do not exist, and that, after 
detailing facts which show that they 
have a practical and personal knowl- 
edge and experience in respect there- 
to, they may properly venture an 
opinion in regard to the existence or 
nonexistence of a disease with which 
observation has made them familiar.’ 
Pearson v. Zehr, 138 Ill. 48, 29 NE: 
854, 32 AmSR 113. 

. Waud v. Crawford, 160 Iowa 
432, 141 NW 1041; Shipman v. State: 
Live-Stock Sanitary Commn., 115- 
Mich. 488, 73 NW 817; Tappen vy. 
State, 146 N. Y. 44, 40 NE 499. < 
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the animals, if any.*? 


Negligence Generally.*? 


[a] Value at time of appraise- 
ment.—If the statute declares that 
the owner shall be given the value 
_ of the animal at the time of the ap- 
_ praisement, the court has no, power, 
_ on an appeal from the valuation by 
_ the commission,-to order the munic- 
ipality to pay the value of the ani- 
mal before it became diseased. Camp- 
bell v. Manchester, 67 N. H. 148, 36 
Asi Te 

{b] Bequisites of appraiser’s re- 
_ port.— Where commissioners appoint- 
ed by the county judge to appraise 
horses afflicted with glanders report- 
ed that they had examined the ani- 
mals, and found them diseased, and 
assessed their value at ninety dollars, 
the objection that the report as re- 
turned did not show the value of 
the animals as diseased was without 
merit. Maynard v. Freeman, (Tex. 
Civ: A.) 60 SW 334. 

{e] Im an action against an offi- 
cer for unlawfully destroying horses, 
.evidence of the amount the state 
would have paid on the legal destruc- 
tion of such horses, notwithstanding 
they were suffering from glanders, 
is admissible on the question of 


damages. Westchester Electric R. 
Co. v. Angevine, 52 App. Div. 239, 
65 NYS 376. 


41. Crary v. U. S.. 44 Ct. Cl. 388. 

42, Pearson v. Zehr, 138 Ill. 48, 
29 NE 854, 382 AmSR 113. ¢ 

43. Agistor’s liability for injuries 
peau tine from disease see supra § 
1 


44 Clarendon Land, ete., Co. v. 

McClelland, 86 Tex. 179, 23 SW 576, 
1100, 22 BRA 105. 
- 45, Herrick v. Gary, 65 Ill. 101 
(holding that under the act of Febr. 
16, 1865, relating to diseased sheep, 
the owner of sheep having a con- 
tagious disease has no right to let 
them run, even upon his own land, 
‘where they can communicate disease 
to sheep lawfully pastured in an ad- 
joining field). See also Herrick v. 
Gary, 83 Ill. 85. 

46. Fisher v. Clark, 41 Barb. (N. 
‘Y.) 329 (holding that pasturing sheep 
having an infectious disease on one’s 
own land is not a nuisance in the 
absence of a statute making it so, 
and. that no liability ‘attaches for 
damage caused thereby to another); 
Clarendon Land Inv., etc., Co. Vv. 
“McClelland, 89 Tex. 483, 34 SW 98, 
OR SW 474, 59 AmSR 70, 31 LRA 

47. Ill.—lLee v. Burk, 15 Ill. A. 651. 

N. Y.—Fisher v. Clark, 41 Barb. 
329: Mills v. New York, etc., R. Co., 
25 N. Y. Super. 326 [aff 41 N. Y. 619 
mem]. 

Pa.—Eshleman vy. Union Stgek- 
“yards Co., 222 Pa. 20, 30, 70 A 899, 
15 AnnCas 998 [quot Cyc]. 

Tex.—Clarendon Land Inv., ete., 
Co. v. McClelland, 89 Tex. 483, 34 
SW 98. 35 SW 474, 59 AmSR 70, 31 
pet 669; Walker v. Herron, 22 Tex. 


But when the killing was 
_done in a reckless and offensive manner the owner 
may recover exemplary damages over and above 
the value of the property destroyed.*? 

[§ 155] B. Liability for Communication of 
Disease—1. Nature and Extent of Liability—a. In 
~General—(1) Of Owner—(a) In General—aa. For 
Exeept where the owner 
knows that it is probable that the animals may 
intrude on an adjoining inclosure,‘* or the stat- 
ute law forbids,*® it is not unlawful for him to 
place his cattle in his own pasture, even if known 
_ to be diseased,*® and he will not be lable for in- 
jury to cattle in an adjoining pasture unless negli- 
gent in the manner of keeping his own.** 
keeping of diseased animals on defendant’s unin- 
_elosed, lands, to which other animals are in the 
habit of coming, and where it is no trespass for 
them to come, is not an act of negligence, if the 


ANIMALS 


danger.*® 


mals of others, 
jury.5° 


Even the 


complaint.°+ 


Place of communicating disease. 
the owner of diseased animals for his negligence in 
permitting them to communicate disease to other 
animals is not affected by the place where the dis- 
ease is communicated, it being immaterial whether 
it was on a public common, a public highway, or 
the lands of plaintiff; and it has been held that the 
place need not be proved even when averred in the 
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owner of the healthy animal is duly warned of his 
But the duty devolves upon the owner 
of cattle affected with a contagious disease to use 
all necessary care to prevent such cattle from com- 
municating the disease to healthy cattle of others ;*° 
and if by his fault they are permitted to run at 
large, or trespass on others’ lands, or come in ¢on- 
taet with and communicate the disease to the ani- 


he is lable for the resulting in- 


The liability of 


Eng.—Cooke vy. Waring, 2 H. & C.|tiff’s stables by a wooden partition, 


332. 

[a] Degree of care required.— 
The owner of diseased horses, know- 
ing their disorder to be contagious, 
is bound to exercise all the care that 
& prudent man would exercise, or a 
rightful regard for the interests of 
others requires, such as placing his 
diseased horses so remote from a 
partition between his stable and that 
of a neighbor as to render contact 
with his neighbor’s horse impossible. 
Mills v. New York, etc.,. R. Co., 25 
N. Y. Super. 326 [aff 41 N. Y. 619]. 

48. Walker v. Herron, 22 Tex. 55, 
58 (where the court said: “The 
proof is, that after the defendant 
bought his stock, and brought it upon 
his premises, the disease made its 
appearance. There is no pretence 
that he knew that the stock was dis- 
eased, when he brought it there. He 
then, undoubtedly, had the right to 
keep it there, upon his own prem- 
ises, warning his neighbors to keep 
their stock away, and using all the 
means reasonably within his power 
to prevent the communication of the 
disease. If, as soon as he discov- 
ered, or had reason to believe, his 
stock were infected with a conta- 
gious disease, he gave such warning, 
and used such means, to prevent in- 
jury to them, and they negligently 
suffered their stock to remain ex- 
posed to the contagion, and injury 
resulted to them, he clearly could 
not be held liable therefor’’). 

49. Grayson v. Lynch, 163 U. S. 
468, 16 SCt 1064, 41 L. ed. 230 [aff 5 
N. M. 487, 25 P 992]. ; 

50. U. S.—Grayson v. Lynch, 163 
U. S. 468, 16 SCt 1064, 41 L. ed. 230 
[aff 5 N. M. 487, 25 P 992]; Kemmish 
vy. Ball,’30° Med? 759: 

Conn.—Barnum vy. 16 
Conn. 200. 

Ida.—North v. Woodland, i2 Ida. 
50, 85 P 215, 6 LRANS 921 and note. 

Tll.—Herrick v. Gary, 83 Ill. 85; 
Mount v. Hunter, 58 Ill. 246; Hite v. 
Blandford, 45 Ill. 9; Lee v. Burk, 15 
Til. A..651. 

Mo.—Bradford vy. Floyd, 80 Mo. 
207. 

N. Y.—Mills v. New York, ete., R. 
25 N. Y. Super. 326 [aff 41 N. 


Tex.—Clarendon Land Inv. Agency 
Co. v. McClelland, 86 Tex. 179, 23 
Sw 576, 1100, 22 LRA 105. 

Eng.—Harp yv. Faulkner, 34 L. T. 
Rep. N. S. 284; Penton v. Murdock, 
92 L. T. Rep. N. S. 371; Anderson v. 
Buckton, Str. 192, 93 Reprint 467. 

[a] Watering at public tank.— 
The owner of diseased horses has no 
right to water them at a public tank 
used for watering the sound horses 
of other persons. Mills v. New York, 


Vandusen, 


ete., R. Co., 25 N. Y. Super. 326 [aff 
41 N. Y. 619 mem]. F 
[b] Horse with glanders.— Where 


the shed 


so that, except for the partition, the 
animals would have come in immedi- 
ate contact, and it appeared that de- 
fendants’ horses had gnawed holes 
through, the partition, it was held 
that it was the duty of defendants 
to have immediately closed the-holes, 
and to have been vigilant in using all 
necessary means to prevent the dis-— 
order from being conveyed by con- 
tact to plaintiff's horses; and that, 
as defendants knew that the disorder 
(glanders) was . contagious, they 
were bound to exercise all the care 
that prudence and a rightful regard 
for the interest of others required, 
or else to place their horses so re- 
mote from the wooden partition that 
contact would not shave been pos- 
Sible. -Mills v. New York, ete, R. 
Co.,. 25° N. Y. Super.'326 [aff 41 N. 
Y. 619 mem]. 

{c] Disease communicated indi- 
rectly.— Where plaintiff's animals are 
pastured in common with those of 
another, he is not required to show 
direct communication of the disease 
from defendant’s animals to his. It 
is sufficient if the disease was com- 
municated to any one of the com- 
mon herd and from it to plaintiff’s 


rime Herrick v.. Gary, 65 Ill. 
[d] Disease ‘originating with 


plaintifi’s animals.—The fact that 
one of plaintiff’s animals communi- 
cated the disease to those of de- 
fendant will not exempt the latter 
from liability, if he thereafier per- 
mits his flock to run where it can 
do injury to plaintiff’s. Herrick v. 
Gary, 83 Ill. 85. 

[e] Negligence of servants ren- 
ders master liable—An action will 
lie to recover damages sustained by 
the negligence of servants having 
the care of animals which they know 
to be suffering from an infectious 
disease, in allowing such animals to 
intermingle with others. Earp v. 
Faulkner, 34 L. T. Rep. N. S. 284. 

[f] Where both parties were ig- 
norant of the diseased condition of 
the animals, and defendant, without 
permission, placed them in_ plain- 
tiffs close, and subsequently con- 
tracted with him to care for them, 
compensating him for his expense, 
services, and the damage to his: 
grass, it was held, in an action of 
trespass to recover for the loss of 
plaintiff's animals which became in- 
fected, that it was error to rule that 
defendant was guilty of trespass and 
liable for the consequent damages. 
Hawks vy. Locke, 139 Mass. 205,,.1 NE 
543, 52 AmR 702. 


51. Grayson v. Lynch, 163 U. S. 
/468, 16 SCt 1064, 41 L. ed. 230 [aff 
5 N.-M.. 487, 25 P 9927. 

[a] Communicating disease on 


line of transportation.—Under a stat- 
ute making a transportation com- 


in which diseased horses | pany liable for animal diseases com- 


were kept was separated from plain-!municated by animals transported by 


56 [30.J.] 


[§ 156] - bb. For Placing Animals on Another’s 
Premises. The owner of an animal is liable to an- 
other, ignorant of the danger to which his own 
property is exposed, for all damages occasioned 
thereto, where, under express or implied license, 
he drives upon another’s premises diseased ani- 
mals, known by him to be infected;°? so likewise 
when the owner places the animals in such other’s 
charge without notifying him of the disease,°? or 
falsely represents that the animals are sound.** 

[§ 157] cc. For Selling Diseased Animals. The 
sale of diseased animals, when the vendor knows 
of the presence of the disease, makes him lable 
for all the direct and consequential damages re- 
sulting therefrom, if he fraudulently fails to com- 
municate his knowledge to the purchaser,°> or 
falsely represents the animals to be sound;°® and 
it is immaterial that the seller was ignorant of the 
fact that the buyer had other animals which would 
probably become infected from those purchased.*’ 
The rule holds good whether the sale was made 
by the owner himself or by an agent.°® Nor is it 
material that the act of an innocent third party 
intervened between the original sale and the in- 
jury.°° When the soundness of the animal is war- 
ranted the vendor is liable in an action for breach 
of warranty,®° but such a warranty, it has been 
held, will not be implied from the fact that the 
animal was sold in a public market in violation of 
a positive statute.*? 

[§ 158] (b) Who Liable as Owner. To render 
the owner of diseased cattle liable for communicat- 
ing the disease’to the cattle of others, his owner- 
ship must be unconditional.®? A conditional owner- 
ship growing out of a lien will not make a party 
liable unless he has the actual possession and con- 
trol of the cattle.%* 
it to sound animals “in the neigh- 
borhood or along the line of such 
transportation,” it has been held 


necessary to show that the disease 
was communicated to sound animals 


and did believe, 
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the sale she had reason to believe, 


had been entirely eradicated. Newell 
v. Clapp, 97 Wis. 104, 72 NW_ 366. 


[§ 159] (c) Joint and Several Liability. In 
case the source of infection appears to have been 
communicated by the animals of any one or more 
of several separate owners, they are not jointly 
liable for the whole damage, but each one is an- 
swerable only for the injury caused by his ani- 
mals.°* 
may be made to answer for the whole damage 
where from the evidence it is impossible to say 
that any one lot of the animals was more concerned 
in communicating the disease than another.® 

[§ 160] (2) Of Carrier—(a) For Transporting 
Diseased Animals. 
tle into a state, it does so subject, for any injury 
thereby done to domestic cattle, to such liability as. 
may arise under any law of the state that does 
not go beyond the necessities of the ease and bur- 
den or prohibit interstate commerce.®® But a com- 
mon e¢arrier bringing diseased animals into a state 
in violation of law has been held not liable for 
damages sustained by the communication of the 
disease to sound animals in a county to which they 


were transported by another after their arrival in~ 


the state.°? ; 

Necessity of proving negligence. In some juris- 
dictions it is held that it is unnecessary to prove 
negligence on the part of defendant in the manage- 
ment of the diseased animals, that his caution or 
negligence is not material.68 On the contrary, it 
has, been held that liability under a statute for- 
bidding the bringing of diseased animals into the 
state is not absolute, although in terms the statute 
may so imply, but that on proving care or the ab- 
sence of negligence in the management of the ani- 
mals defendant is not liable for damages resulung 
from the unlawful act.®° 


persons. In such cases both reason 
and authority hold the wrong-doer 
responsible for such injuries’). But 
see Eshleman v. Union Stockyards 
Co., 222 Pa. 20, 70 A 899, 15 AnnCas 


that the disease 


Any one of the several owners, however, 


If a carrier takes diseased cat- 


in the neighborhood or on the line 
of transportation. ,Coyle v. Chicago, 
etce., R. Co., 27 Mo. A. 584, 

52. Kimmish v. Ball, 30 Fed. 759; 
Hite v. Blandford, 45 Ill. 9; Eaton v. 
Winnie, 20 Mich. 156, 4 AmR 377. 

53. Penton v. Murdock, 22 L. T. 
Rep. N. S. 371. 

54. Fultz v. Wycoff, 25 Ind. 321. 

[a] False representations induc- 
ing taking animals into infected 
country.— Where defendant, in order 
to secure the services of plaintiff 
and his oxen for the purpose of 
transporting goods, induces plaintiff 
to enter into a contract to. carry 
such goods into a country unknown 
to him, by falsely representing that 
the oxen will not be exposed to any 
infectious disease, he is liable to 
plaintiff for oxen which become in- 
fected and die. Sellar y. Clelland, 2 
Colo. 532 

55. Kan.—Cheesman v. Felt, 92 
Kan. 688, 142° P 285. 


N. Y.—Jeffrey v. Bigelow, 13 Wend. 
518, 28 AmD 476. 


Tex.—Griffin v. Allison, (Civ. A.) 
138 SW 1068. 

Wis.—Newell v. Clapp, 97 Wis. 
104, 72 NW 366. 

Ont.—McKay v. Davey, 28 Ont. L. 


322, 12 DomLR 458, 4 OntWN 903 
(bees). 

[a] Knowledge of disease at for- 
mer time.—Where an administratrix, 
under authority of the court, sold 
heifers infected with tuberculosis, 
from a herd of cattle left by de- 
ceased, she was not personally liable 
because she knew that such disease 
had shown itself in this herd at 
some former time, if at the time of 


56. Ind.—Knox v. Wible, 73 Ind. 
233; Rose v. Wallace, 11 Ind. 112. 
Iowa.—Sherrod y. Langdon, .21 
Iowa 518. 
Be he ABE v. Brooks, 13 KyL 
‘is 


N. Y.—Jeffrey v. Bigelow, 13 Wend. 
518, 28 AmD 476. 
Eng.—Mullett vy. Mason, L. R. 1 


CPi 59: 

57. Sherrod vy. Langdon, 21 Iowa 
518. 

58. Greenly v. Brooks, 13 KyL 
207; Jeffrey v. Bigelow, 13 Wend. 


(N. Y.) 518, 28 AmD 476. 

59. Skinn v. Reutter, 135 Mich. 
57, 59, 97 NW 152, 106 AmSR. 384, 
63 LRA 743. (where the court said: 
“But it cannot be said that there is 
a general rule of law which exempts 
one from the consequences of a 
wrong merely because between the 
wrong and its consequences there in- 
tervenes an innocent human agency. 
It is true that many acts are wrong 
simply because they violate a duty 
to a particular person. If, for in- 
stance, the defendants in this suit 
had misrepresented to the purchasers 
the weight or breeding of these hogs, 
they would have incurred a liability 
only to those purchasers. ... In 
such cases the wrong-doer is not 
liable for damages sustained by a 
third person; not because there in- 
tervenes a human agency between 
the wrong and the damages, but be- 
cause the third person was in no 
sense wronged, or, for another and 
quite as correct reason, because the 
damages did not result from the 
wrong. On the other hand, there 
are wrongs naturally calculated, 
through the intervention of an in- 
nocent human agency, to injure third 


998 and note. 
60. Mullett v. Mason, L. R. 1 C. P. 


559; McKay v. Davey, 28- Ont. L. 
322, 12 DomLR 458, 4 OntWN 903. 
See generally Sales [35 Cye 441]. 

61. Ward v. Hobbs, 4 App. Cas. 
13,-3 “HRC 125” faft 3 Q. BUD: 1505 
Compare Bodger v. Nicholls, 28 L. T. 
Rep. N. S. 441. 

62. Hatch v. Marsh, 71 Ill. 370. 

63. Smith v. Race, 76 Ill. 490; 
Hatch v. Marsh, 71 Ill. 370. 

64 Newkirk. v. Milk, 62 Ill. 172; 
Yeazel v. Alexander, 58 Dll. 254. : 

65. Newkirk v. Milk, 62 DB rs by (pe 
Frazee v. Milk, 56 Ill. 435. 

66. Missouri, ete, <Co: Haber, 

U.S. 613; 18 SCt- 488, 12 L. -ed. 
878; Mercer v. Kansas City, eLCl irs 
Co., 60 Mo. 397; Dimond v.- Kansas 
City, ete R. Co., 60 Mo. 393; Wilson 
v, Kansas City, ete., R. Co.. 60 Mo. 

67. Surface v. Tanta ete., R. 
Co., 60 Mo. 216, 63 Mo. 452. 

fa] Intermediate eed held li- 
ablen—Where a regulation adopted 
by local authorities prohibited the 
removal of animals into the county 
except under prescribed rules, it was 
held that an intermediate carrier who 
brought them to a point outside of 
the county, whence another took them 
into the county, was liable. Midland 
R. Co. v. Freeman, 12 Q. B. D. 629. 

68. Surface v. Hannibal, ete.,, R: 
Co., 63 Mo. 452; Mercer v. Kansas 
City, etc., R. Co., 60 Mo. 397; Dimond 
v. Kansas City,” ete., R. Co., 60 Mo. 


393; Wilson v. Kansas City, ete, R. 
Co., 60 Mo. 184. 
69. Furley v. Chicago, etce., Co; 


90 Iowa 146, 57 NW 719, 23 RA 78 
and note. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


. 


[§§ 156-160 


a 


"88 161-165] 


[§ 161] (b) For Negligent Management during 
Transportation. Under statutes giving a right of 
action for negligence in the management of ani- 
mals suffering with a contagious or infectious dis- 
ease, a railroad company is liable for driving such 
animals along a public highway in the course of 
transportation,’® for permitting the animals to es- 
cape from its cars while in transit, and for any 
other negligent act whereby injury results, such as 
negligently disposing of the refuse matter from 
its cars or stockyards.’? But the negligence of the 
carrier must be shown,’® and the injury complained 
of must have been the natural and probable conse- 
quence of such negligence.’* 

[§ 162] b. Scienter—(1) In General. Under the 
common law, in the absence of proof of defendant’s 

negligence in permitting his diseased animals to es- 
cape into plaintiff’s premises, it is necessary to 
show that defendant knew of their diseased con- 
dition.”® 

Under statutes. In those jurisdictions where 
stock is allowed to run at large, and statutes have 
been enacted making the owners or persons in 
eharge of diseased animals liable for any commu- 
“nication of such disease, it is generally held that 
scienter on the part of the owner should be alleged 
and proved." 

Proof of the scienter becomes immaterial where 
the owner is required to ascertain the diseased con- 
dition of his animals, or there is a legal presump- 
tion that he knows of their condition,” or where 


70. Missouri Pac. R. Co. v. Finley, 
So.ican, 550, 16 P 951. 
71. Selvege v. St. Louis, etc. R. 


ton, 
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negligence see Reynolds v. Galves- 
(Tex. Civ. A.) 99 


iGO Hae Ofer 
SW 569 Taft 101 Tex. 2, 102 SW 724, 
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they are trespassing at the time of communicating 
the disease.’® 

[§ 163] (2) What Constitutes Scienter. Evi- 
dence that it is a matter of general notoriety that 
native cattle, treading over the ground after Texas 
cattle, are liable to contract Texas fever does not 
show that defendant carrier had knowledge of the 
fact;7® but under the act of congress of May 29, 
1884, prohibiting the transportation of infected eat- 
tle from one state to another, it is sufficient to show 
that the locality from which the cattle were shipped 
was known to have been infected, without showing 
actual knowledge that the cattle were. diseased,°° 
although it must appear that defendant had knowl-. 
edge that they were shipped from such locality.*! 
Where plaintiff protested to defendant against the 
unloading of Texas cattle, lest his cattle might con- 
tract some disease from them, defendant must be 
held to have been fully informed and warned of 
the danger of communicating the disease.®” 

[§ 164] 2. Actions—a. Form of Action—(1) At 
Common Law. Under the common law where tres- 
passing animals communicate a contagious or in- 
fectious disease to sound animals of the owner of 
the land, the proper action to recover for the dam- 
age is trespass.°* But trespass on the case may be 
brought if diseased animals are kept negligently 
while their condition is known to the person having 
control of them.*# 

[§ 165] (2) Under Statutes. Where the stat- 
ute under which the action is brought is penal, 
debt is the appropriate remedy.®® But wheére the 


Tex.—Clarendon Land Inv., etc. 
Co. v. McClelland, 89 Tex. 483, 495, 
34 SW 98, 35 Sw 474, 59 AmSR 70, 


Co., 135 Mo. 163, 36 SW 652; Grimes 
v. Eddy, 126 Mo. 168, 28 SW 756, 47 
AmSR 653, 26 LRA 638; Reynolds 
v. Galveston, etc., R. Co., (Tex. Civ. 
A.) 99 SW 569 [aff 101 Tex. 2, 102 
SW 724, 130 AmSR 799]. 

[a] Where a train is wrecked (1) 
while transporting cattle diseased 
with the Texas, splenic, or Spanish 
fever, so as to make it necessary to 
unload the cattle, and thereupon the 
company is notified that the cattle 
are from Texas, and will spread dis- 
ease among the domestic cattle if 
permitted to run at large or if driven 
upon the public highway, it should 
corral the cattle at or near the 
wreck, or otherwise prevent them 
from running at large or getting 
upon the public highway, until re- 
loaded. If, however, it drives the 
cattle after receiving notice of 
their diseased condition, upon the 
' public highway, it does so at its own 
peril, and is liable, under the stat- 
ute, for the damages arising from 
the communication of the disease or 
fever to domestic cattle from _ the 
cattle so diseased. Missouri Pac. 
R. Co. v. Finley, 38 Kan. 550, 16 P 
951. (2) The cause of the wreck 
is immaterial, except for the pur- 
pose of showing how the cattle es- 
caped from the custody of the rail- 
road. Grimes v. Eddy, 126 Mo. 168, 
28 SW 756, 47 AmSR 653, 26 LRA 638. 

2. Rouse v. Youard, 1 Kan. A. 
20; 41 -P. 426. 

[al Shipper as agent of railroad 
company.—Where a railroad com- 
pany furnishes a shipper with stock 
cars which have not been cleaned 
Since being used for the transporta- 
tion of stock, the shipper in clean- 
ing such cars acts as the agent of 
the railroad company, so that the 
latter is liable for the death of cat- 
tle caused by eating the refuse mat- 
ter removed. Bradford v. Missouri, 
ete,, R. Co., 64 Mo. A. 475. See also 
Pike v. Eddy, 53 Mo. A. 505. 

73. Selvege v. St. Louis, ete, R. 
Co., 135 Mo. 163, 36 SW 652. 

[a] Evidence insufficient to show 


rule of the common law 


130 AmSR 799]. 


74. Wilson v. Missouri, ete, R. 
Co., 129 Mo. A. 658, 108 SW 590; 
Reynolds v. Galveston, etce., R. Co., 


101 Tex. 2, 102 SW 724, 130 AmSR 
799 [aff (Civ. A.) 99 SW 5691]. 

75. Kan.—Patee v. Adams, 37 Kan. 
133,014-25505, 

Mass.—Hawks v. Locke, 139 Mass. 
205, 1 NE 543, 52 AmR 702. 

Pa.—HEshleman v. Union Stock- 
yards Co., 222 Pa. 20, 70 A 899, 15 
AnnCas 998 and note.’ 

Wash.—Farrar v. Peterson, 72 
Wash. 482, 484, 130 P 753, 133 P 594, 
44 LRANS 1092, 1094 [cit Cyc]. 


pbnexC eke Va UWia Pin, 2, ee oc, C. 
[a] The knowledge of an agent or 


servant that animals in his charge 
are diseased or are likely to com- 
municate disease to other animals 
is imputable to the master. Mis- 
souri Pac. R. Co. v. Finley, 38 Kan. 
559, 16 P 951; Jeffrey v. Bigelow, 13 
Wend. (N. Y.) 518, 28 AmD 476. 
76. Ark.—St.-’ Louis, etc), -R.:* Co: 
v. Goolsby, 58 Ark. 401, 24 SW 1071. 
Ida.—North v. Woodland, 12 Ida. 
50, 85 P 215, 6 LRANS 921 ‘and note. 
Kan.—Missouri Pac. R. Co. v. Fin- 
ley, 88:-Kan. 550, 16 P 951; Patee v. 
Adams, 37 Kan. 133, 137, 14 P 505 
(where the court said: “The theory 
of the statute [L. (1881) c¢ 161; 
(1884) ¢ 3] is that the liability arises 
upon the negligence of the party 
who drives, or causes to be driven 
the cattle that communicate the 
fever; and how ean negligence be 
attributed to those who. go into a 
market in the state and purchase 
such cattle, when they have no no- 
tice and no facts exist by which 
they would be chargeable with no- 
tice that the cattle had the fever, or 
were liable to communicate it? The 
in such 
cases is, that knowledge is indis- 
pensably necessary to a recovery’’). 
Mo.—Bradford v. Floyd, 80 Mo. 
207; Coyle v. Conway, 35 Mo. A. 490. 
Okl.—Croff v. Cresse, 7 Okl. 408, 
54 P 558. 


31 LRA 669 (where, on the question 
of liability of the owner for his 
stock communicating disease to 
other cattle, it was said: “That the 
liability for the results of disease 
communicated to the cattle of an- 
other would depend upon whether or 
not the owner of such cattle knew of 
the existence of the disease, and the 
liability of its communication by 
reason of association and contact 
with others.’’ Again, the court said: 
“Tf the liability for damages rests 
upon the ground of negligence... 
there can be no negligence in permit- 
ting such cattle to run at large or 
upon the land of their owner, unless 
knowledge of ... their condition as 
to disease, be brought home to the 
owner, and there being no negli- 
liability does not exist.” Again, 
the court said: “If there be no 
knowledge of the existence of a 
disease, how could there be negli- 
gence in reference thereto?’ This 
was quoted with approval in Griffin 
birveriege ate (Civ. A.) 138 SW 1068, 


77. North v. Woodland, 12 Ida. 50, 
85 P 215, 6 LRANS 921. See also 
Canham v. Bruegman, 77 Nebr. 436, 
109 NW 733 (which was an action 
for damages for the sale of a dis- 
eased animal). 

78. Barnum v. Vandusen, 16 Conn. 
200; Lee v. Burk, 15 Ill. A. 651. 
Grimes v. Eddy, (Mo.) 27 SW 


Lynch v. Grayson, 5 N. M. 
487, 25 P 992 [aff 163 U. S. 468, 16 
sct 1064, 41 L. ed. 230J.. To same: 
effect Croft v. Cresse, 7 Okl. 408, 54 
Py 558. 

81. Neal v. Cincinnati 
Stockyard Co., 12 OhS&CP Seat 

82. Lynch v. Grayson, N. M. 
487, 25 P 992 [aff 163 U. 3 468, 16 
SCt 1064, 41 L. ed. 230]. 


Union 


pane Barnum v. Vandusen, 16 Conn. 

84. Kemmish v. Ball, 30 Fed. 759; 
eee v. Clark, 41 Barb. (N. Y.) 
“85. Mount v. Hunter, 58 Ill. 246. 
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statute is remedial, an action brought thereunder 
should ‘be in ease and not in debt.*® Where the 
remedy furnished by the statute is to be consid- 
ered cumulative of, rather than as a substitute for, 
the common law, it is optional with plaintiff to 
resort to the one or the other.®? 

[§ 166] b. Defenses—(1) Contributory Negli- 
gence. If a person has or is chargeable with knowl- 
edge that animals are infected with a contagious 
disease, and permits his own stock to come in con- 
tact with them, whereby they become infected, he 
is guilty of such contributory negligence that he 
will not be entitled to recover for, the damages 
sustained.’ It has been held immaterial that the 
animals met on a public range and that plaintiff’s 
animals were first pasturing there.6® But where 
the disease was in its incipient stage and not ob- 
servable, permitting the animals of another to min- 
gle with one’s own is not contributory negligence.®° 
And if plaintiff is induced to expose his animals to 
infection from those of defendant by the latter’s 
false representations, upon which he has the right 
to rely, he is not chargeahle with such contributory 
negligence as will preclude a recovery by him.** 
And when the importation of certain cattle is pro- 
hibited by law it is held that nothing less than 
gross negligence on the part of a plaintiff whose 
cattle become infected in consequence thereof will 
defeat his right of recovery.°? 

‘Failure to apply the proper treatment after 
knowledge that his animals have become infected 
will not bar plaintiff’s recovery, the doctrine of con- 
tributory negligence having no application in such 
a case.?8 

Repelling defense. Where the defense is con- 
tributory negligence of plaintiff in not keeping up 
a dividing fence, this may be repelled by proof 
that the animals were vicious and unruly. 

[§ 167] (2) Plaintiff’s Unlawful Act. Where 
plaintiff’s own unlawful act concurs in causing the 
damage he complains of he cannot recover com- 
pensation for such damage.®* But the fact that 
cattle were brought into the state without comply- 
ing with the regulations of the state live stock sani- 
tary commission constitutes no defense to an action 
for injuries to them by communicating disease to 
them after they arrived.®® 

[§ 168] (3) Disease Contracted from Plaintiff’s 
Animals. The fact that one of plaintiff’s sheep 
communicated the disease to defendant’s flock will 
not exonerate defendant from liability to plaintiff 


Mount' v. Hunter, 58 Ill. 246. 
Conard vy. Crowdson, 75 Ill. A. 
614. 


8s. Ark.—St. Louis, etce., R. Co. v. 
Goolsby, 58 Ark. 401, 24 SW 1071. 

Kan.—Missouri Pac. R. Co. v. Fin- 
ley, 38 Kan. 550, 16 P 951; Patee v. 
Adams, 37 Kan. 133, 14 PP 505. 

Mo.—Demetz v. Benton, 35 Mo. A. 


86. 


89. 
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his premises and range with his ani- 
mals until the disease’ became. gen- | 20 
eral in the vicinity, and*it was held 
that he could not recover. 

Walker vy. Herron, 22 Tex. 55. 
But in Grayson vy. Lynch, 163 U.S. 97. 
468, 16 SCt 1064, 41 L. ed.. 230. [aff 
NS AN. Ms 487%, 25° P+ 992), 
that mere failure of the owner of 


ot a tee 
t i 
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if he thereafter permits his flock to run where it 
can do injury to plaintiff’s.® 

[§ 169] ‘ (4) Act of God. In an action for dam- 
ages for negligence in permitting diseased sheep 
to stray and communicate the disease to plaintiff’s 
flock, the defense of act of God is unavailing unless: 
it is shown that the escape of the sheep was due 
to an unprecedented storm against which human 
prudence and caution could not guard, and that no 
act of omission or commission on the part of de- 
fendant or his employees contributed thereto.®® 

[§ 170] c¢. Jurisdiction and Venue. Statutory 
actions to recover damages for injuries caused by 
animals having a contagious or infectious disease 
must be brought in ‘the court on which the stat- 
utes confer jurisdiction.®® Such an action may be 
brought in the county where the injury occurs.+ 

[§ 171] d. Parties. Where a person whose ani- 
mals have been infected with a disease by other 
animals is given a lien by statute on the animals 
communicating the disease, it is permissible to join 
as defendants in an action against the owner of 
the animals all those who have suffered loss from 
the same cause and who claim a lien on the ani- 
mals communicating the disease. A purchaser who 
assumes the lability growing out of the importa- 
tion. of animals infected with a communicable dis- 
ease may be properly joined with his vendor, who 
imported them, in an action for damages resulting 
from the importation.? Where the statute imposes 
a liability on a carrier for injuries resulting from 
its bringing diseased animals into the state, the 
carrier may properly be joined as a defendant with 
the owner of the animals.* 

[§ 172] e. Pleading.»—(1) Scienter. Where dis- 
ease is communicated by trespassing cattle there 
need not, in an action of trespass quare clausum 
fregit, be an allegation that defendant knew that 
the cattle were diseased at the time when the tres- 
pass was committed. And if the owner is required 
to know the condition of his animals and to re- 
strain them where infected with a communicable 
disease, it is unnecessary to aver that he knew their 
condition.” The same is true under a statute pro- 
hibiting the sale of diseased animals. But where 
the action is brought under a statute providing for 
the recovery of damages caused by the removal or 
importation of diseased cattle, it has been held that 
an averment of defendant’s knowledge that his eat- 


‘tle were in an infected state is material.® 


In 


Barnum y. Vandusen, 16 Conn. 


95. Harris v. Hatfield, 71 Ill. 298. 
96. Atchison, ete, -R. -Co. w 
Hucklebridge, 62 Kan. 506, 64 P 58. 
Herrick yv.. Gary, 83 T5485. 
98. Mesa de Mayo Land, etc., Co. 
v. Hoyt, 24 Colo. A. 279, 183 P 471. 
99. Evans v. Adams, 21 Kan. iis 


[§ 173] (2) Animals Unlawfully at Large. 


94, 
0 


it was held 


‘T8§ 165-173 


559; Coyle v. Conway, 35 Mo. A. 490. 
N. Y.—Fisher v. Clark, 41 Barb. 
+329. 


Oh.—Neal  v. Cincinnati 
Stockyard Co., 12 OhS&CP 533. 

Pa.—Hshleman v. Union Stock- 
yards Co:, 222 Pa. 20, 70° A’ 899;2 15 
AnnCas 998 and note. 
pKa ieee Ope v. Herron, 22 

In St. Louis, ete., R. Co. v. Goolsby, 
58 Ark. 401, 24 SW 1071, the only 
knowledge of the liability of the 
animals to communicate disease 
chargeable to defendant was that it 
had notice of their coming from an 
infected territory; plaintiff also had 
this information, yet permitted or 
induced the animals to remain on 


Union 


Tex. 


cattle to prevent them from being 
intermingled with those of other 
owners whose cattle are infected 
with Texas fever is not so clearly 
contributory negligence, where the 
cattle ranges are unfenced, that it 
must be so held on appeal, where 
the trial court has held to the con- 
trary. 

80. Mesa de Mayo Land, etc., Co. 
v. Hoyt, 24 Colo. A. 279, 133 P 471. 

91. Fultz v. Wycoff, 25 Ind. 321; 
Eaton v. Winnie, 20 Mich. 156, 4 
AmR 377. 

92. Sangamon Distilling Co. vy. 
Young, 77 Till. 197; Somerville vy. 
Marks, 58 Ill. 371. 

93. Herrick v. Gary, 83 Ill. 85; 
Herrick y. Gary, 65 Ill. 101. 


(justice of the peace). 

1. Baldwin v. Richardson, 39 Tex. 
Civic A. 3485087 SWe3 be. 

2s Missouri, etc., “Ry Co, vs Haber, 
56 Kan. 694, 44 P 632. 

3. Woodrum v. Clay, 33 Fed. 897. 

4. Missouri, etc., R. Co. v. Haber, 
56 Kan, 694, 44 P 632. 
_ 5. [a] Form of declaration for in- 
juries caused by communication of 
infectious disease to sheep see Eaton 
v. Winnie, 20 Mich. 156, 4 AmR 3877. 

6. Barnum y. Vandusen, 16. Conn. 
200; Lee v. Burk, 15 Ill. A. 651. 

7. North v. Woodland, 12 Ida. 50, 
85 P 215, 6 LRANS 921. 

8. Canham v. Bruegman, 77 Nebr. 
436, 109 NW 733. 

9. Missouri Pac. R. Co. v. Finley, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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an action brought under a statute requiring the 


owner of animals to know their condition and to 
restrain them when infected with a communicable 
disease it is not necessary to aver in the complaint 
that the animals were unlawfully at large; an aver- 


ment that defendant negligently permitted the ani- 


mals to become mixed is sufficient. 


[§ 174] (8) Conviction of Criminal Offense. In 


a civil action to recover damages for a violation 


of the act to prevent the spread of contagious and 
infectious diseases among cattle, it is not necessary 
to allege or prove that defendant has been con- 


_vieted in a eriminal prosecution for a violation of 
the act,‘+ unless such a conviction is made a con- 


dition precedent to any civil liability.?? 
[§ 175] (4) Negativing Plaintiff’s Negligence. 


_ As a general rule a plaintiff, in an action to recover 
damages for injuries caused by diseased animals, 


need not aver his own freedom from negligenee.* 


- [§ 176] (5) Conclusion against Form of Statute. 


_ When the statute giving a right of action for dam- 


- was reasonably sufficient.** 


ages resulting from diseased animals running at 
large is remedial, and not penal, the declaration 
need not conclude that the act is against the form 
of the statute.1* 


[$177] #£. Variance. A slight variance between 


- the pleadings and the proof is immaterial.® 


[§ 178] g. Evidence. Judicial notice. As a rule 
the courts will take judicial notice of the regula- 
tions properly adopted for the enforcement of the 
laws relating to diseased animals.® And it has 


_ been held that courts will take judicial notice of the 


fact that Texas eattle have some contagious 


or infectious disease communicable to native eat- 


tle.’ 
Burden of proof. In an action for permitting 


_ infected animals to run at large, or for selling such 


animals, the burden is on plaintiff to show that 
defendant knew or had notice of acts which would 
make him chargeable with knowledge that. his cat- 
tle were infected and liable to communicate dis- 
ease,!® that plaintiff’s animals suffered from the 
same disease,® and that such disease was commu- 
nicated to them by defendant’s ecattle.2? Where 
plaintiff seeks to recover damages caused by the 
communication of disease to his eattle in a pasture 
by defendant’s cattle breaking into such pasture 
through a fence, he must prove that his own fence 
The burden of proving 
contributory negligence on the part of plaintiff is 
on defendant.?? . 

Admissibility. In an action to recover damages 
for communicating an infectious disease to plain- 
tiff’s sheep, defendant’s witnesses having testified 
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that they had cured sheep of, the disease by a eer- 
tain treatment, plaintiff should be allowed to show 
by other witnesses that they had tried the same 
prescription without suecess.2* So where, in such 
an action, defendant introduces testimony that 
plaintiff’s sheep were seen running at large prior 
to their infection, for the purpose of showing that 
they were infected while so running at large, the 
court should allow plaintiff to show that the said 
sheep were not his.2* Where two lots of sheep were 
bought by two persons of one vendor and for con- 
venience were placed in one flock, and one pur- 
chaser sued for a breach of warranty that they 
were healthy, it was held not error ‘to allow testi- 
mony to be introduced showing the general condi- 
tion of all the sheep after they had been in one 
flock for some time, it appearing that commingling 
the flock was not for the purpose of defrauding de- 
fendant, nor of concealing evidence from him in any 
way, nor of manufacturing evidence in favor of 
plaintiff.2° In an action for damages for the com- 
munication of Texas fever, plaintiff may show 
that the cattle had been driven from south of 
the thirty-seventh parallel of north latitude, for 
the purpose of showing that defendant had knowl- 
edge that the cattle would communicate Texas 
fever.?° 

[§ 179] h. Trial. Instructions. Where injury 
is done by two lots of cattle, so that it is impos- 
sible to say that one lot was more concerned in it 
than the other, it is error to instruet the jury to 
find for a defendant, who owned one lot;?" but it is 
proper to refuse instructions for plaintiff that, if 
the cattle on the section with plaintiff’s cattle in- 
fected them, defendant could not be acquitted on the 
ground that the damages might have acerned from 
the acts of the owners of the other lot, or that if 
certain cattle caused the danger, without limiting it 
to defendant’s cattle, he should be found euilty.?8 
If it is doubtful whether plaintiff’s animals be- 
came infected directly by defendant’s diseased sheep 
which were trespassing, or indirectly through other 
sheep pastured in plaintiff’s fields, which first 
caught the disease, it is error to instruct that, if it 
was as likely that plaintiff’s sheep caught the dis- 
ease elsewhere as from defendant’s sheep, the jury 
should find for defendant.?® Where it appears that 
none of defendant’s animals were from a prohibited 
section, but were native animals which had never 
been in such prohibited section, the court should 
instruct the jury to find for defendant.®° 

Questions for jury. Ordinarily it is for the jury 
to determine whether a particular disease is con- 
tagious,*? and whether plaintiff’s animals became in- 


88 Kan. 550, 16 P 951; Patee v.| fever,” which is a “contagious” dis- 19. O’Hair yv. Morris, 87 Ill. A. 

Adams, 37 Kan. 133, 14 P 505; Coyle| ease, and a finding that they com-| 393. 

v. Conway, 35 Mo. A. 490. municated “Texas fever,” an “in- 20. Stager v. Harrington, 27 Kan. 
10. North v. Woodland, 12 Ida. 50,|fectious” disease, is immaterial, as 4 


85 P 215, 6 LRANS 921. 
11. Conard y. Crowdson, 75 
A. 


4, 

Newell v. Clapp, 97 Wis. 104, 
72 NW 366. 

13. Fultz v. Wycoff, 25 Ind. 321 
(holding that a complaint by a liv- 
eryman against one who induces him 
to receive into his stable a diseased 
horse whereby his own animals be- 
came diseased need not aver his free- 
dom from negligence, or that he did 
not receive sick and diseased animals 
into his stable). 

14. Mount v. Hunter, 58 Ill. 246. 

15. Grayson v. Lynch, 163 U. S. 


Til. 


468. 16 SCt 1064, 41 L. ed. 230 [aff 


5 N. M. 487, 25 P 992] (holding that 


‘a variance between an allegation that 


eattle communicated ‘‘Texas_ cattle 


is a variance between an allegation 
that the disease was communicated 
on plaintiff's range and a finding that 
it could not be determined whether 
it was on that range, or on defend- 
ant’s range, or in the road, where 
the cattle were indiscriminately 


mixed on both ranges, which were 
unfenced). 

16.2, Kansas, sCity So. +R... Co." “vy; 
State, 90 Ark. 343. 119 SW 288; State 
v. Southern R. Co., 141 N. C. 846, 
54 SE 294. 

17. Grimes vy. Eddy, 126 Mo. 168, 


28 SW. 756, 47 AmSR 653, 26 LRA 
638 [Loverr Bradford vy. Floyd, 80 Mo. 
207]. But see infra § 179 note 35. 

18. St. Louis, ete., R. Co. v. Gools- 
by, 58 Ark. 401, 24 SW 1071; O’Hair 
v. Morris, 87 Til, A. 393. 


21. Clarendon Land, ete, Co. v. 
McClelland, 89: Tex. 488, 34 SW 98, 
35 SW 474, 59 AmSR 70, 382 LRA 


669. 
22. Mesa de Mayo Land, etc., Co. 
v. Hoyt, 24 Colo. A. 279, 133 P 471. 
23. Herrick v. Gary, 83 Ill. 85. 


24 Herrick v. Gary, 83 Tll. 85. 


25. Broquet y. Tripp, 36 Kan. 700 
14 P 297. . f 
26. State v. Turner, 63 Kan. 233, 
65 Geet 7. ; 


27. Newkirk v. Milk, 62 Ill. 172; 
Frazee v. Milk, 56 Ill. 435, 
28. Newkirk y. Milk, 62 Ill. 172. 
29. Herrick v, Gary, 65 Ill. 101: 
re Stager v.. Harrington, 27 Kan. 


414, 
31. 58 Ill. 246 


Mount y. Hunter, 
(scab). 
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fected from those of defendant.2? And, where it is 
necessary to prove the scienter,®* or negligence,** 
such questions are usually for the determination of 
the jury. So also it has been held to be for the 
jury to decide whether Texas fever is communica- 
ble from Texas cattle which are themselves free 


from disease.*° 
[§ 180] 3. Damages. 


the act of defendant.*® 


A purchaser of diseased animals who places them 
with his own animals, thereby causing their death, 
may recover as damages both the value of the 
animals purchased and that of those which con- 


tracted the disease and died.** 


Where the disease was communicated by tres- 
passing animals plaintiff is entitled to recover dam- 
ages both for the trespass and for the injury done.*$ 
And it is immaterial that plaintiff failed to apply . 
the proper remedy or treatment to his animals after 


they had become infected.*® 


32. Mount. v. Hunter, 58 Ill. 246; 
Frazee v. Milk, 56.11]. 435. 

33. Truskett v. Bronaugh, 4 Ind. 
T. 731, 76 SW 294 (where it was 
held error to direct a verdict for 
defendants, the evidence _showing 
that just prior to removing their 
cattle to the range where plain- 
tiff’s cattle were grazing, their cattle 
were dying with Texas fever, that 
they discussed the probability of the 
disease being communicated to sound 
animals by the removal, and to avoid 
trouble with others removed their 
cattle in the nighttime). 

34. Grimes v. Eddy, 126 Mo. 168, 
28 SW 756, 47 AmSR 653, 26 LRA 
638. 

35. Davis v. Walker, 60 Ill. 452; 
Clarendon Land, ete., Co. v. McClel- 
land, 89 Tex. 4838, 34 SW 98, 35 SW 
474, 59 AmSR 70, 31 LRA 669. But 
see Grimes v. Eddy, 126 Mo. 168, 28 
SW 756, 47 AmSR 653, 26 LRA 6388. 
But see supra § 178 note 17. 

36. Jeffrey v. Bigelow, 13 Wend. 
(N. Y.) 518, 28 AmD 476. 

[a] Expenses caused by delay.— 
Where plaintiffs were ‘delayed in 
their journey, and were compelled 
to purchase, at extraordinary cost, 
other cattle to supply the place of 
those which were lost through, and 
by reason of, defendants’ deceit, they 
may have as damages, not alone the 
value of cattle lost to them, but the 
expenses occasioned by the delay, 
and the difference between the value 
of cattle purchased by them, and the 
price which they paid for them. Sel- 
lar v. Clelland, 2 Colo. 532. A 

[b] Proof of value.—Where ani- 
mals lost by disease were in an un- 
inhabited country, with no market 
within two hundred miles, plaintiffs, 
in the proof of the value of the 
cattle lost, will not be restricted to a 
single market, nor to the very time 
of the loss, but they may give in 
evidence the value of the animals in 
several markets nearest the place 
where the cattle were lost, and it is 
for the jury to determine the: value 
at the time and place of the loss of 
the animals. Sellar vy. Clelland, 2 
Colo. 532. 

{c] Loss of profits from use of 


asture.—Where a railroad company: 


y its negligence permits animals 
which it is transporting to escape 
from its pens and enter the pasture 
of another, commingling with the 
latter’s cattle, it is not liable for 
damages sustained by reason of a 
quarantine of the pasture and the 
consequent inability of the pasture 
owner to ship his animals to mar- 
ket, there being no disease or in- 
fection resulting from the contact of 
the animals. Wilson vy. Missouri, 
etc., R. Co., 129 Mo. A. 658, 666, 108 


In the case of communi- 
cation of disease by animals plaintiff is entitled to 
such damages as necessarily and naturally flow from 
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Punitive damages are properly awarded only 
when defendant is shown to have acted in wanton 
disregard of plaintiff’s rights.*° 

[§ 181] C. Offenses—1. In General. 


Statutes 
generally adopted by which it is 


made a penal offense to import, or keep, or remove 


animals infected with a contagious or infectious 


disease, or to permit them to run at large.*+ 
[§ 182] 2. Violation of Quarantine Regulations 
—a. In General. 


In order to render its quarantine 


legislation effective of the purpose sought to be 


attained, the state has power to provide ptnish- 
ment for those who violate the law.4? 
violation of sanitary and quarantine regulations,** 
as, for instance, driving or transporting diseased 


To this end 


cattle from one state to another,** is frequently 


made a misdemeanor or a penal offense. 
some statutes the offense is punishable whether the 
offender had guilty knowledge or not.4® Under oth- 
ers the guilty knowledge of defendant is an indis- 
pensable element of the offense.*® 


Under 


It follows that 


an offender must have knowledge of the existence 


SW 590; Reynolds v. Galveston, etc., 
R. Co., 101’ Tex: 2,°102 ‘SW*“724," 230 
AmSR 799 [aff (Civ. A.) 99 SW 569]. 
In the former case the court said: 
“Plaintiff's injury was not the nat- 
ural and probable consequence of 
the negligent acts which might have 
been foreseen by a man of ordinary 
prudence. It will not do to say that 
defendant might reasonably have 
anticipated that the said veterinarian 
would place the highway under 
quarantine for there was no law for 
his authority to do so; and had there 
been, and had it been such an act 
as the defendant might have reason- 
ably anticipated, still the plaintiff 
was far short of making out a case. 
It cannot be said that in any event, 
it was probable for any reasonable 
person to anticipate that the act of 
negligence would have the effect of 
injuring plaintiff in respect to the 
profits of his pasture.”’ 

87. Skinn v. Reutter, 135 Mich. 57, 
97 NW 152, 106 AmSR 384, 63 LRA 
743; McKay v. Davey, 28 Ont. L. 322, 
12 DomLR 458, 4 OntWN 903. In 
Jeffrey v. Bigelow, 13 Wend. (N. Y.) 
518, 523, 28 AmD 476, the court said: 
“That damage is not the mere dif- 
ference between a diseased sheep and 
a healthy one, but the damage sus- 
tained by communicating the disease 
to the plaintiff’s flock. ... ‘If a per- 
son sells me a cow, which he knows 
to be infected with a contagious dis- 
temper, and conceals this disease 
from me, such concealment is a 
fraud on his part, which renders him 
responsible for the damage, and I 
suffer, not only in that particular 
cow, which is the object of his origi- 
nal obligation, but also in my other 
cattle, to which the distemper is com- 
municated, for it is a fraud of the 
seller which occasions this damage.’ ” 

[a] Injury to offspring as item of 
damage.—Where sheep are purchased 
under a warranty that they are sound 
and healthy, but they are diseased 
with an infectious disease, the in- 
jury to the lambs resulting from 
such disease, and which were 
dropped soon after the purchase, is a 
proper item of damages to be con- 
sidered in an action upon a breach 
of such warranty. Broquet v. Tripp, 
36 Kan. 700, 14 P 227. 

38. Barnum v. Vandusen, 16 Conn. 
200; Lee v. Burk, 15 Ill. A. 651; An- 
derson v. Buckton, Str. 192, 93 Re- 
print 467. 

39. Herrick v: Gary, 83. Dll. 85% 
Mount v. Hunter, 58 Ill. 246. And 
see supra § 166. 

40. Cheesman y. Felt, 92 Kan. 
688, 142 P 285. 

[a] Failure to ascertain fact of 
disease.—Where a person selling 
hogs infected with cholera has prior 


notice of facts sufficient to put him 
on inquiry, his mere failure to fol- 
low up such notice and ascertain 
the fact will not authorize punitive 
damages. Cheesman y. Felt, 92 Kan. 
688, 142 P 285. 

41. See statutes of the several 
See also U. S. v. Slater, 123 
Fed.. 115; State v. Sterritt, 19. Or. 
352, 24 P 523; Troy v. State, 10 Tex. 
A. 319; and cases infra §§ 182-199. 
_ [a] Miss. L. (1908) c 106 § 3, giv 
ing to the state live stock sanitary 
board power to make and enforce 
regulations necessary to prevent 
tick fever, and § 4, making any per- 
son violating any provisions of “this 
act” or interfering with any duly 
appointed officer of such board guilty 
of a misdemeanor, do not make it 
an offense to refuse to “dip” cattle 
infected with the tick fever, accord- 
ing to.rules of the state live stock 
board. Abbott v. State, 63 S 667. 

42. State v. McCarty, 5 Ala. A. 
212,'59 'S (543: 

43. See statutes of the several 
states. And see Peo. v. Lange, 48 
Colo. 428, 110 P 68; State v. Southern 
R. Co., 141 N. C. 846, 54 SH 294. 

44. See Missouri, ete, R. Co. v. 
Haber, 169 U. S. 613; 18 SCt 488, 42 
L. ed. 878; U. S.jv. Slater, 123 Fed. 
115; State v, Sterritt, 19 Or. 352, 24 
P 523. And see cases infra § 188. 

45. State v. Sterritt, 19 Or. 352; 
353, 24 P 523 (where the court said: 
“The first objection insisted upon 
was that the indictment failed to 
allege knowledge of the defendant 
that the sheep had the scab at the 
time of their removal. In a very 
large class of offenses, and mainly 
those that were classed as mala in 
se at common law, guilty knowledge 
is necessary to complete the offense 
and it must be alleged. But in that 
other class, wrongs which are for- 
bidden by statute, and more espe- 
cially those offenses which are made 
punishable in furtherance of the pub- 
lic policy of the State, such as the © 
exercise of the police powers, the 
collection of revenue and the like, 
are punishable whether the offender 
had guilty knowledge or not.... 
The offense under consideration be- 
longs to the latter classification, and 
is punishable whether the accused 
party knew the sheep were diseased 
orknot?2). 

46. U. S. v. Chicago, ete, R.-Go., 
181 Fed. 882; State vy. Garner, 158 
N. C. 680, 74 SE 458 (holding that 
permitting an animal to run at large 
as a result of which it strays across 
the quarantine line is willfully al- 
lowing it to move across the line). ; 

[a] Under Kan. Gen. St. (1897) c 
139 § 17, the fact that the cattle 
were driven into the state from 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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$§ 182-185] 


of the quarantine, or such information that he may 


reasonably be presumed to know of the existence 
thereof.*7 The finding of the proper authorities that 


infectious or contagious diseases exist and the estab- 


lishing of the quarantine are not conclusive as 
against a person charged with having violated the 
order;*® but he may show, on the trial of an in- 
dictment against him for violating the law or quar- 
antine regulations, that his animals are free from 
disease, or have not been exposed,*® and that the 


facts did not warrant the establishing of such 


quarantine.®° 

[§ 183] b. Persons Liable. The act of March 3, 
1905,°t forbidding railroads to transport diseased 
cattle from a quarantined state to any other state, 
applies only to the initial carrier which transports 
stock from the quarantined district, and a connect- 


ing carrier which receives the stock in another state 


or territory for further transportation is not sub- 


ject to punishment thereunder.®? 


[§ 184] c. Indictment. An indictment for vio- 
lating quarantine rules and regulations should aver 
in detail the facts showing a legal promulgation of 
such rules and regulations,®? wherein such regula- 
tions have been violated, evaded, or disregarded,°* 


south of the thirty-seventh parallel 50. 

of north latitude is prima facie evi-|115 P 

dence that they were capable of com- 51. 
municating and liable to impart to 2. 

native cattle what is known as Texas, ee Oe SB hc 
splenic, or Spanish fever, and that |Co., 222 U. S. 
the owner or owners had full knowl-| L. ed. 68 


edge and notice thereof. State v.| “The argument 


Turner, 63 Kan. 233, 65 P 217. 


47. Crane v. State, 5 Okl. Cr. 560,/ mental in the transportation of the 
915 °P 622: stock from the place of shipment to 
[a] Actual or constructive notice.|its ultimate destination, and there- 
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cranepve State, 5 Okl. Cr. 560, 
33 U. S. St. at L. 1264 c 1496 


Baltimore, 
8, 18, 14, 32 SCt 6, 56 
(where the court said: 
is that necessarily 
such connecting carrier 


EO A 


and that the act charged was forbidden thereby.®® 
But it is not necessary, although it may be the 
better practice, to set out such rules and regula- 
tions.°° The indictment must also aver that the 
animals were diseased or were likely to communi- 
cate disease by reason of exposure.** 

Removal without permit. Under a statute impos- 
ing a penalty on the owner of diseased animals who 
removes them without a permit, it is necessary for 
the indictment to aver that defendant was the 
owner of the animals at the time of ‘their removal ;°° 
but an averment of his scienter is not required 
where scienter is not a necessary element of the 
offense.°® 

Unloading within quarantine limits. An indict- 
ment under a statute forbidding the unloading, with- 
in the quarantine limits of a state, of animals 
brought from an infected district, which charges 
defendant with unlawfully unloading animals 
brought from such a district, is not invalidated by 
reason of the surplus charges that defendant un- 
lawfully received and unlawfully transported the 
animals.°° 


[§ 185] d. Evidence. The burden of proof 


that, where the transportation is over 
several connecting roads, the rail- 
road only whose tracks lie in the 
quarantined area, and which received 
the cattle ,therein, and transported 
them, interstate, into that territory, 
is liable, is too narrow. This con- 
tention is based upon the interpreta- 
tion of the phrase, ‘from any quar- 
antined state,’ etc., which would re- 
strict the offense to the original 
movement of the cattle from a 


ete., RR: 


is instru- 


—While a notice duly published is 
notice to every one affected irrespec- 
tive of actual knowledge, an owner 
of quarantined animals having ac- 
tual knowledge of the notice is bound 
thereby so as to be liable for the 
penalty imposed for its violation, 
whether or not the notice was duly 
published and posted. Peo. v. Bel- 
eee 145 App. Div. 141, 129 NYS 


[b] Personal notice unnecessary. 
—‘We do not think it necessary for 
personal notice to be served on such 
person, but he must have such in- 
formation that he could be reason- 
ably presumed to know of the ex- 
istence of the same.” Crane vy. State, 
5 Okl. Cr. 560, 115 P 622, 624. 

48. Crane v. State, 5 Okl. Cr. 560, 
115 P 622; Richter v. State, 16 Wyo: 
437, 446, 95 P 51. In the latter case 
the court said: ‘The action of the 
inspector in quarantining the sheep 
did not conclude the defendant from 
showing that the necessity therefor 
did not exist, nor was the defendant 
required to go into that question 
until the state had made out a prima 
facie case. The inspector was not 
the sole judge nor could he pass 
judgment in this proceeding upon 
the question as to whether or not 
there had been an exposure. The 
issue was as to whether the defend- 
ant had violated the quarantine and 
if there had been no exposure, it 
being conceded that the sheep were 
not infected, there was no quaran- 
tine to violate for the act of the 
inspector in attempting to establish 
such quarantine would be illegal and 
unauthorized. The statute does not 
in terms make the decision of the 
inspector final upon this question. 
We are not obliged to hold that it 
does. If it did its application to this 
case would be an invasion of the 
constitutional rights of the defend- 
ant. Without due process of law 
neither his property, personal rights 
or liberty can be interfered with.” 

49. Richter v. State, 16 Wyo. 437, 
95 P 61. 


fore within the reason and purpose 
of the law. The contention is un- 
tenable» To receive a thing in Ohio 
is not receiving it in Ken‘ucky, nor 
is transporting it in Ohio transport- 
ing it from Kentucky into Ohio... . 
There must be a delivery for or a 
receiving for transportation ‘from 
the quarantined portion of any State 
or; Territory;2;.: into, ‘any; other 
State or Territory... .’ That re- 
ception and that transportation are 
the elements of the crime and must 
exist to constitute it. None of these 
elements are charged against the de- 
fendant. It did not receive the sheep 
for transportation in Kentucky or 
transport them ‘from’ Kentucky ‘into’ 
Ohio. It received them in Ohio and 
transported them in Ohio, and the 
statute thus construed adapts the 
remedy to the mischief. In other 
words, if the breaking of quarantine 
is prevented, the purpose of the stat- 
ute is fulfilled without subjecting 
to criminal accusation and penalties 
distant carriers who, it may be, are 
ignorant of the existence of the quar- 
antine; and ignorant they may be, 
for the statute (§ 1) requires the 
Secretary of Agriculture to give no- 
tice of the establishment of quaran- 
tine only to the ‘transportation com- 
panies doing business in or through’ 
the quarantined State. It would be 
strange indeed if the statute intends 
to confound unwillful with willful 
acts by uniting in criminality and 
penalties the companies to which no 
notice of quarantine is required to 
be given with those to which notice 
is required’); St. Louis Merchants’ 
Bridge Terminal R. Co. v. U. S., 188 
Red. 191, 110 CCA 63;. U. S: v.i Chi- 
cago, ete., R. Co., 181 Fed. 882; U. 
S. v. El Paso, ete., R. Co., 178 Fed. 846. 
In U. S. v. Southern R. Co., 187 Fed. 
209, 211, a contrary ruling was made, 
and a connecting carrier which re- 
ceived stock outside of the limits 
of the quarantined state was held to 
be liable. The court said: “The 
construction placed upon the act in 
the two cases cited and relied upon, 


quarantined area of a state to an- 
other state. The phrase, ‘from any 
quarantined state,’ must be taken 
in connection with the succeed- 
ing words, ‘into any other state,’ 
etc., and both must be construed in 
ald of the remedial purpose of the 
ack 

[a] Regulations of the secretary 
of agriculture under § 3 of the Quar- 
antine Act of March 38, 1905 (83 U. 
S. St. at L. 1265 c 1496), are inef- 
fective to add to the class of rail- 
road companies, or to the acts de- 
nounced by that statute; and railroad 
companies that, in violation of such 
regulations, receive and _ transport 
outside a quarantined district live 
stock which has been received for 
transportation, and which has been 
transported by a previous carrier 
from the quarantined district in one 
state into another state, are not pun- 
ishable therefor. St. Louis Mer- 
chants’ Bridge Terminal R. Co. v. U. 
Si, 7188 Med! 1915 110) GCAN 63: 

53. U. S. v. Louisville, ete, R. 
Co., 165 Fed. 936. 

[a]. A complaint to recover a pen- 
alty for allowing a dog to run at 
large unmuzzled during a quarantine 
and in violation of a quarantine no- 
tice, failing to charge the time when 
the offense was committed or to al- 
lege any facts indicating that a quar- 
antine notice against rabies had been 
issued, or that it had been posted or 
published, was fatally defective. 
Peo. v. Russ, 138 App. Div. 433, 122 


eS re be 

7 ishop v. State, 122 T i 

729, 127 SW 698. ee 
55. Wallace vy. State, (Tex. Cr. 


A.) 69 SW 506. 
56. U.S. v. Slater, 123 Fed. 115. 
57. U.S. v. Hoover, 133 Fed. 950; 
Bicheen v. State, 16 Wyo. 437, 95 P 


58. State v. St i 

oy Cer SLCILE oy Ormisos, 
59. State v. Sterritt, 

aphAlet i LO SOY esha. 
60. Kansas Cit Co. Vv. 


So. 3 
State, 90 Ark. 343, 119 “sw 288. 
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rests upon the state to prove every essential ele- 
ment of the erime charged.*4 

[§ 186] e. Questions for Jury. Ordinarily, in 
prosecutions for a violation of a statute forbidding 
the removal of diseased animals, it is for the jury 
to determine whether the animals were diseased,** 
and whether defendant violated the statute.®* 

[§ 187] 3. Keeping Diseased Animals. Keeping 
animals affected with any infectious or contagious 
disease where other animals may be exposed there- 
to is an offense in some states.°* In a prosecution 
for keeping a diseased animal where other animals 
could have access to it, the prosecution must prove 
that defendant was the owner of an animal affected 
by an infectious disease, and knew him to be so 
affected, and that the animal was kept by him where 
other animals could have access to and become in- 
fected by him.® 

[§ 188] 4. Bringing Diseased Animals into State 
—a. In General. A statute which makes it a mis- 
demeanor for anyone to bring into the state dis- 
eased animals or those that have been brought in 
contact with such diseased animals,°® and also pro- 


‘hibiting the bringing into the state of horses or 


cattle from a state or territory south of the thirty- 
sixth parallel of north latitude during certain sea- 
sons, unless the importer shall procure from the 
state veterinary sanitary board a certificate that 
the animals are free from all infectious or con- 
tagious diseases,°? is @ reasonable and necessary 
exercise of the police power of the state to ex- 
clude from its borders diseased animals, the intro- 
duction of which would endanger the animal indus- 
try of the state.®® 

[§ 189] b. Venue. Where diseased animals are 
brought into a state in violation of a positive law, 
the courts of the county to which they are des- 
tined. and into which they are finally carried have 
jurisdiction of the offense, although it is an interior 
county.°® ‘ 

[§ 190] c. Indictment. Under a statute forbid- 
ding the bringing of diseased animals into the state, 
an indictment charging that defendant brought dis- 


61. U.S. v. Chicago, ete, R. Co.,|the Foreign Animals Order (1910) |sale of a diseased animal. 
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[8§ 185-193 


eased animals into the state is sufficient, and is 
not invalidated by a further charge that he caused 
them to be brought into the state.7° But an aver- 
ment that defendant unlawfully brought diseased 
animals into the county is insufficient for failing to 
aver that defendant brought them into the state, 
the statute not preventing the removal of such ani- 
mals from one county to another.” 

Shipping into state without filing certificate. An 
indictment for shipping a cow into the state with- 
out sending the secretary of agriculture a certifi- 

cate that she was free from tuberculosis, as far as 

could be determined by physical examination and 
the tuberculin test, need not more particularly de- 
seribe the animal i or the certificate;7? nor need 
it recite that the complaint was made by the secre- 
tary of agriculture, although the statute requires 
him to make it." 

[§ 191] d. Pleas. <A plea of guilty to an in- 
dictment charging that defendant brought diseased 
animals into the state admits the diseased condition 
of the animals as well as the bringing of them 
into the state.7> 

[§ 192] 5. Bringing Glandered Horse into Pub-- 
lic Place. ‘Bringing a glandered horse into a public 
place is an offense at common law.7® And it is 
immaterial whether or not defendant knew that the 
disease was communicable to man.”* | 

[§ 193] 6. Sale of Diseased Animals—a. In Gen- 
eral. In some jurisdictions legislation has been 
adopted forbidding the sale of animals having a 
contagious or infectious disease. Such legislation 
is valid, not being in conflict with any constitu- 
tional provision.** Whether or not knowledge of 
the diseased condition of the animal is a neces- 
sary element of the offense of selling diseased ani- 
mals depends upon the language of the statute.7° 
If knowledge is necessary, such notice as would 
impute knowledge of the fact and condition of the 
animals on the part of the vendor is sufficient.8° 
And in a prosecution under a statute making it 
unlawful to offer for sale an animal known to be 
afflicted with a designated disease and to conceal the 


McLean 


181 Fed: 882 (guilty knowledge); |art 2 that it is unlawful without a|v. Monk, 18 Cox C. C. 686. 
Richter v. State, 16 Wyo. 437, 95 P license to bring into a port in Great 79. See cases infra this note. 
51 (that a valid quarantine had been | Britain any sheep which have been [a]. Under Me. Rev. St. c 19 § 19, 


established). 

[a] Evidence held sufficient to 
sustain verdict of guilty.—Bishop v. 
State, 122 Tenn. 729, 127 SW 698. 

62. Troy v. State, 10 Tex. A. 319; 
Richter v. State, 16 Wyo. 437, 95 P 
51 


63. Troy v. State, 10 Tex. it S193 

64. See statutes of the several 
states. And see Baldwin v. Richard- 
son, 39 Tex. Civ. A. 348, 87 SW 353. 

[a] S. D. Pol. Code § 3020 makes 
it a erime to knowingly keep, use, 
and control glandered horses. See 
States vii Weavitt) 228 (Sx Wi P206;"133 
NW 294. 

65. Wirth v. State, 63 Wis. 51, 22 
NW 860 (holding that when the dis- 
ease is nothing but a bad cold or 
influenza, certainly not generally re- 
garded as infectious or contagious, 
defendant cannot be presumed to 
have had such knowledge of the in- 
fectious character of the disease). 

[a] If defendant’s scienter is an 
element of the offense, the same must 
be proved in order to sustain a con- 
viction. Nichols v. Hall, L. R. 8 C. 
P.'822+ Carroll vi Hivers, -Ir> Ri'7 7: 
L. 226. 

[b] Admissibility of evidence see 
State v. Leavitt, 28 S. D. 216, 133 
NW 294. 

66. Patrick v. State, 17 Wyo. 260, 
98 P 588, 129 AmSR 1109. 


[a] In England it is provided by: 


“brought from” a scheduled country. 
The expression “prought from” 
means “imported from,’ and where 
sheep were imported from the east 
in a vessel which put in at a port 
of France, one of the scheduled 
countries, no offense was committed, 
since the sheep were not “brought 
from” France. Glover v. Robertson, 
22 pee A C692: 
eidiiiv.) Reon wisi, 763037, 

23 cot oo 47 L. ed. 108. 

68. See supra § 145. 

69. Patrick v. State, 17 Wyo. 260, 
98 P 588, 129 AmSR 1109. 

70. Patrick v. State, 17 Wyo. 260, 


| 98 P 588, 129 AmSR 1109. 


71. Com. v. Illinois Cent. R. Co., 
90 SW 273, 28 KyL 734. > 
72. ais ve, Snellse2tseReal, w232! 
"Soi. States v.aiSnells 20 Rivdali232% 
A 869. 
74, ee v; Snell, 20 eR. 232; 


Patrick v. State, 17 Wyo. 260, 


198 P 588, 129 AmSR 1109. 


a Reg. v. Henson, Dears. C. C. 


oa Reg. v. Henson, Dears. C. C. 
ae. aay 2 Wester v. State, 147 Aia. 121, 

[a] ‘grolding sale.”—A mere pri- 
vate sale of a diseased animal is not 
within a statute against holding a 


providing that whoever sells any ani- 
mal infected, or known to have been 


-exposed to infection, within a year 


after such exposure, without consent 
of the municipal authorities, shall 
be fined, etc., knowledge on the part 
of the vendor is not a necessary ele- 
ment of the first named offense. 
Church v. Knowles, 101 Me. 264, 267, 
63 A 1042 (where the court ‘said: 
“The legislature described two of- 
fenses in the same section and same 
sentence, and it seems improbable, 
if they intended both to depend upon 
scienter, that they should have ex- 
pressly said so in the one case and 
have remained silent. in the other. 
We think the action of the legisla- 
ture, as read from the language of 
this section, shows a deliberate -pur- 
pose to omit the element of scienter 
as an ingredient of the first of- 
fense’’). 

[b] Under the Canada Animals’ 
Diseases Act of 1903, it is not neces- 
sary that defendant, in a prosecu- 
tion for selling’ an animal affected 
with a contagious disease, should 
have knowledge. of the animal’s con- 
dition. Rex v. Perras, 6 Terr. L. 58,. 
9 CanCrCas 364 

80. Stryker Vv. Crane, 33 Nebr. 690, 
50 NW 1132. 

[a] Statute construed.—Under a 
statute mdking it unlawful to sell 
animals ‘infected with contagious 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and Hees number. 


fact of the disease from the person to whom it is 
offered, it is sufficient to show that defendant knew 
of the diseased condition of the animal and failed 
to inform the other party of it.8t Where the stat- 
ute forbids the sale of animals knowing them to 
be under: quarantine, if defendant shows that on 
fair and just grounds he believed the legal impedi- 
ment to be out of the way, guilty knowledge is dis- 
proved and the defense is sufficient.*? 

[§ 194] b. Indictment. If the purpose of the 
statutory prohibition against the sale of diseased 
animals is the prevention of fraud, the indictment 
must aliege that the offense was ‘committed with 
the intent to defraud.** 

[§ 195] 7. Sale of Carcass of Diseased Animal. 
In some states the sale of the eareass of an animal 
known to have diced of disease is made a criminal 
offense.4 

[§ 196] 8. Failure to Burn or Bury Carcass of 
Diseased Animal. Failure to bury or burn the 
carcass of an animal which died of disease is made 
a criminal offense in some states.®® 
 [{§ 197] 9. Failure to Report Diseased Cattle. 
Where an ordinance requires a report to the health 
‘department by the owner or custodian of all dis- 
eased cattle kept by him within the city, the duty 


IX. CRUELTY 


[§ 200] A. The Offense—l. Nature and Ele- 
ments—a. In General—(1) At Common Law. The 
common law does not look upon animals as pos- 
sessed of any rights, and cruelty to them is not 
indictable on the ground that it gives them pain, 
or punished for their protection.°* Such acts are 


the use of the 
infectious” in 


or infectious disease,” court said: 


words ‘‘contagious or 
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“Tt does not matter that 
dairymen were not in the habit of | 950 
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to report is absolute without reference to the ques- 
tion whether the owner does or does not intend to 
slaughter the animals for food,’* and a complaint 
for a violation of that duty need not contain an 
allegation that defendant intended to slaughter 
them.®* Whether cattle are diseased within such . 
an ordinance is a question of fact.88 

[§ 198] 10. Failure to Have Diseased Animals 
Inspected. It is made an offense both by federal 
and state legislation to violate the provisions made 
for the inspection of diseased animals.8® Where the 
law provides for the inspection of animals by a 
commissioner instead of a commission, an indict- 
ment charging a failure to have them inspected 
by the commission, and charging generally the want 
of any inspection, is sufficient.?° 

[§ 199] 11. Failure to Cure after Inspection. 
An indictment for failure to cure diseased sheep 
within a specified time after inspection must allege 
that defendant had knowledge of the inspection, 
the date on which he acquired such knowledge, and 
that he failed to effect a cure within the specified 
time thereafter.°t It is necessary that the convic- 
tion should state the offense within the terms of 
the order creating the offense.®? 
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indictable only when they work an injury to the 
owner of the animal by diminishing or destroying 
the value of his property, thus constituting a tres- 
pass or malicious mischief ;°> or when publicly com- 
‘mitted so as to constitute a nuisance.%® 

Contrary doctrine. Nevertheless it has been held. 


89. See U. S. v. Hoover, 133 Fed. 
90. State v. Asbell, 74 Kan. 


_the statute is believed to have been 


intended to describe one disease, and 
not distinctive diseases. Stryker v. 
Crane, 33 Nebr. 690, 50 NW _ 1132. 

' 81.. Boyer v. State, 169 Ind. 691, 
696, 83 NB 3850 (where it was said: 
“The phrase, as employed in this 
statute, ‘and shall conceal the ex- 
istence of such disease from the per- 
-son'to whom he is offering such’ani- 
mal,’ etc, cannot be said to con- 
template any corporeal object to be 
_ concealed by the person offering the 
animal, but evidently means, as. the 
authorities affirm, where the offerer 
withholds or keeps secret from the 
person to whom he is making the 
offer the mental fact, that is, the 
knowledge which he has in his mind 
of the existence of the disease or in- 
firmity with which the animal of- 
fered is afflicted. Such knowledge 
the offerer may be said to ‘withhold 
or keep secret’ by failing to disclose 
or make known the existence of the 
disease to the person to whom he is 
offering the affected animal, and 
thereby conceals the existence ‘there- 
of from such person’). 

82. Hess v. State, 45 N. J. L. 445. 

83. Wester-v. State, 147 Ala. 121, 
41 S 969. 

84. Kern v. State, 4 Okl. Cr: 484, 
113 P 214 (construing Comp. L. 
[1909] § 216). 

Kern v. State, 4 Okl. Cr. 484, 
(construing Comp. Te 
11909] § 212). 


[a] Sufficiency of information.— 
In a prosecution for violation of 
Snyder Comp. L. (1909) § 212, the 
information must allege and the 'state 
must prove that twenty-four hours 
elapsed after defendant had notice 
of or knew that a domestic ani- 
mal had died of a contagious dis- 
ease before the owner can be con- 
vieted of failing to bury or burn the 
carcass of said animal. Tobin v. 
State, 4 Okl. Cr. 412, 111 P 981. 

86. St. Paul v. Keough, 109 Minn. 
204, 207, 128 NW 476 (where the 


reporting this condition of their ani- 
mals, or that they were not required 
to do so by health department offi- 
cials. The duty to report is created 
and made absolute by the ordinance, 
and responsibility for a failure to 
obey its command cannot be excused 
by showing an indifferent attitude of 
public officials towards its enforce- 
ment. ... It would be unsafe to es- 
tablish a rule that would permit the 
owner to determine the nature and 
character of diseases with which his 
eattle are afflicted, and to report the 
same if his diagnosis indicates a 
serious condition, or to withhold it 
if found, in his judgment, of an. un- 
important nature. The health de- 
partment must be left to determine 
the nature and character of the dis- 
ease’). 

[a] Sheep suspected of being dis- 
eased.—Under the Sheep Scab. Order 
of 1905 of the board of agriculture 
and fisheries, providing that “every 
person having or having had in his 
possession or under his charge a 
sheep affected with, or suspected of, 
sheep scab shall with all practicable 
speed give notice of the fact of the 
sheep being so affected, or suspected, 
to a constable of the police force 
for the police area wherein the sheen 
so affected, or suspected, is or was,” 
if it is proved that it was within the 
knowledge of the accused that a rea- 
sonable suspicion of sheep scab ex- 
isted, it is not necessary in order 
to convict to prove that the ac- 
cused himself shared that suspicion. 
Maclean v. Laidlaw, [1909] S. C. (J.) 


68. 
St. Paul v. Keough, 109 Minn. 


87. 
204, 123 NW 476. 

88. St. Paul v. Keough, 109 Minn. 
204, 123 NW 476 (whether “foot-rot” 
is a disease). 

[a] Whether there is or is not a 
reasonable suspicion that sheep are 
diseased is a question of fact in each 
ene eno v. Laidlaw, [1909] S. 

(J 


OOiby 
86 P 457, 121 AmSR 345 {aff 209 U. 
Sis 252 28 SCt 485, 52 L. ed. 778, 14 
AnnCas 1101}. 

91. .sHand sv. State, 37 Dex! Cr: 
310, 39 SW 676. 
Eo Bingley v. Quest, 21 Cox C. C. 
oO . 

93. Jurisdiction of prosecution 
see Criminal Law [12 Cyc 196]. 

94. Colo.—Waters v. Peo., 23 Colo. 
aon 46 P 112, 58 AmSR 215, 33 LRA 

Ind.—State v. Bruner, 111 Ind. 98, 
12 NE 103. 

Miss.—Stephens v. State, 65 Miss.. 


'329,'3 S 458 
N. \¥.—Peo. v. Brunell, 48 How. 
Pri2435. 


Oh.—Beamer. y.. Ohio, 21 Oh. Cir. 
Ct. 440, 12 Oh. Cir. Dec. 4. 

Tex.--Branch v. State, 41 Tex. 622. 

[a] The shooting of captive doves. 
as they were liberated from a trap, 
merely, for the purpose of sport and 
to improve marksmanship, would not 


.be a crime or misdemeanor at com- 


mon law. Waters v. Peo., 23 Colo? 
ue 46 P 112, 58 AmSR 215, 33 LRA 

{b] Mr. Bishop, in his work on 
criminal law, says that each one of 
the cases under the common §$ law, 
wherein a malicious mischief indict- 
ment failed because no malice ap- 
peared against the owner of the ani- 
mal claimed to have been injured, is 
a direct adjudication that cruelty to 
animals is not of itself indictable 
at common law. 1 Bishop New Cr. 
EES b9D: 

95. Stephens v. State, 65 Miss. 
329, 3 S 458; Peo. v. Brunell, 48 
Pr; (Nw Y.)) 4853; Beamer v. 
Ob. Cir Cty440-"12 “Ohe Cir. 
Branch v. State, 41 Tex. 62 

SCT AUsES. Vawacksons 36 Ey Cai 
Nor 15,453, 4. Cranch C..G. 483° U. 
v. Logan, 26 EF. Cas; -No. 15,623, 
Granch Ci.C. 259°. S. v. McDuell, 
26 F. Cas. No. 15,672, 5 Cranch C. Cc. 
391; Peo. v. Brunell, 48 HowPr (N. 
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that cruelty to animals is indictable at common 


law as a misdemeanor.®? 


[§ 201] (2) Under Statutes. 


Y.) 435; Peo. v. Stakes, 1 Wheel. Cr. 
(N. Y.) 111; Beamer v. Ohio, 21 Oh. 
Cir. Ct. 440, 12 Oh: Cir.- Dec. 4; State 
v. Briggs, 1, Aik. (Vt.) 226. 

{a] Public cruelty to a cow, by 
beating her to death in or near a 
public street, is an indictable offense 
at common law as a public nuisance, 
and it is not necessary to prove that 
the beating was the cause of the 
cow’s death, as the gist of the offense 
is the public cruelty to the common 
nuisance. Sys iJackson,. 26 EY 
Was eNO: 15, 453, 4 Cranch C. C. 488. 

[b] Form of an indictment: For 
the common-law: offense of beating 
a cow in public see U. S. v. Jackson, 
26 F. Cas. No. 15,453, 4 Cranch C. ro 
483. For inciting a dog to bite and 
tear a cow in a public street see U. 
S. v. McDuell, Be HwCasreNo. Uetz. 
5eCranch GC: ‘C: 391: 

97. Stage Horse Cases, 15 Abb 
PrNS (N. Y.) 51; Ross’s Case, 3 City 
HallRec (N. Y.) "191. 

[a] Foundation of this doctrine. 
—Mr. Bishop considers that these 
eases are founded upon a misin- 
terpretation of cases of malicious 
mischief to animals and of public 
cruelty amounting to nuisance. 
Bishop New Cr. L. § 594. 

98. See statutes of the several 
states. And see Waters v. Peo., 23 
Colo. , 33, 46 P 112, 58 AmSR 215, 33 
LRA 836; Beamer v. State, 21 Oh. 
Gir. (Ct. 440, 12) Oh. Cir Dee: 4; Hodge 
v. State, iv Lea (Tenn.) 528, 47 AmR 
307; Turman v. State, 4 Tex, A. 586; 
Benson v. State, 1 Tex. A. 6. 

{a] The first of the English stat- 
utes directed to the enforcement of 
benevolence and kindness to inferior 
animals was passed in 1822. It was 
to prevent ‘ ‘cruel and improper treat- 
ment of cattle.’ See Grise v. State, 
37 Ark. 456. 

[b] Distinct offenses.—The first 
part of W. Va. Acts (1875) ¢ 74 § 1, 
which provides that “if any person 
shall overdrive, overload, torture, 
torment, deprive of necessary sus- 
tenance, or unnecessarily or cruelly 
beat, or needlessly mutilate or kill 

. any domestic animal, every such 
offender shall for every such offence 
be deemed guilty of a misdemeanor,” 
creates seven separate and distinct 
offenses of a similar character. State 
v. Gould, 26 W. Va. 258, 261. 

[c] Statutes repealed.—(1) The 
Georgia act of 1879 § 6, when read 
with the title of the act, imports a 
repeal of the acts of 1875 and 1876 
respecting cruelty to animals; but 
the act of Sept. 21, 1881, § 4310, re- 
specting the punishment, is rein- 
stated. McKinne v. State, 81 Ga. 
164, 9 SE 1091. (2) Ind. Rev. St. 
(1881) § 2101, was repealed by the 
Indiana act embodied in Elliott Suppl. 
§ 329 et seq, which is much broader 
and more exact, and which in one 
clause repeals all statutes inconsis- 
tent with it. State v. Giles, 125 Ind. 
124. 25 NE 159. 

99. Jenks v. Witcher, 41 Colo. 
316, 93 P 20; Jenks v. Stump, 41 
Colo. 281, 93° P 17, 124 AmSR 187, 
15 LRANS 554, 14 AnnCas 914 and 
note; Bland v. Peo., 32 Colo. 319, 76 
P 359, 105 AmSR 80, 65 LRA 424; 
Waters v. Peo., 23 Colo. 33, 46 P 


In comparatively 
recent times the subject of cruelty to animals has 
been made the subject of legislation, with the result 
that there now generally exist statutes having for 
their object the protection of dumb animals from 
willful or wanton abuse, neglect, or cruel treatment, 
by providing purishment for the ‘infliction upon them 
of such pain or suffering as is not necessarily in- 
volved in the execution of some lawful purpose.®® 
Such statutes are a valid exercise of the police 
power,®® their aim being not only to protect these 


ANIMALS 


be construed so 


112°) 5S PAS IRe 2ioe som lary Aumsro Or 
Beamer v. State, 21 Oh. Cir. Ct. 440, 
12 Oh. Cir. Dec. 4. See also Consti- 
tutional Law [8 Cyc 871 text and 
note 5]. 

[a] Regulation of killing of ani- 
mals.—Under the police power the 
legislature may prescribe how ani- 
mals may be killed by their owner in 
order that they may be used for food, 
and may fix the time, places, and 
manner of such killing. State v. 
Harned, 72 N. J.. Li. 353, 61 A 5 [aft 
73 N. Je L681 mem, 64 A 1134 mem]; 
Staterv.s Davisy<712 (N.oJ L345, 9352, 
61 A 2 [aff 73 N. J. L. 680 mem, 64 
A 1134 mem]. “That he may kill 
animals’ which he may own and 
which he may use as’ food is con- 
ceded, but in the interest of the hu- 
mane destruction of such animal life 
the legislature, under the _ police 
power, has the power to specify in 
what manner such killing may not 
be done. This does not deprive him 
of any property right. It simply 
defines the mode in which he may ex- 
ercise the right.” State v. Davis, 
supra. 

rb] Interference with property.— 
(1) An ordinance passed to prevent 
cruelty is not an interference with 
private property rights. State v. 
Karstendiek, 49 La. Ann. 1621, 22 S 
845) 239° RA 0620) O12) St as enotra: 
curtailment of the rights of property 
to prevent a person from using his 
animal or fowl as a target, to be 
shot at for amusement or as a test 
of skill in marksmanship. The right 
to exercise these peculiar privileges 
has never beén stated to be among 
the absolute or relative rights of 
man. To take life, or to torture for 
the enjoyment of the torturer, has 
never been considered among civi- 
lized people as an absolute right in 
the owner of property having life.” 
State’ v.. Davis, 72) Ni iJ. Li. 345; 357i, 
61 A 2 [aff 73 N. J. L. 680 mem, 64 
A 1134 mem]. 

[c] The passage of municipal or- 
dinances to prevent and punish such 
cruelty is within the police power, 
or such other authority as may have 
been conferred upon the municipality 
to enable it to maintain its peace and 
good government and to promote its 
general welfare. St. Louis v. Scho- 
enbusch, 95 Mo.'618, 8 SW 791. In 
State v. Karstendiek, 49 La. Ann. 
1621, 1624, 22 S 845, 39 LRA 520, it 
was said: “Illegality of the ordi- 
nance, to prevent cruelty to animals, 
is also urged on the ground that it 
does not come within the scope of 
the police power of the city; that 
the police power does not extend to 
the protection of animals in the man- 
ner the ordinance would sanction; 
that there was no breach of order or 
disturbance of any kind, and the act 
of the defendant in question was of 
a personal character; it concerned 
only the appellants personally. We 
take it that the Legislature had con- 
ferred needful power to the council 
to pass ordinances to prohibit nui- 
sances. This conferred upon the city 
government authority to impose 
penalties upon those who make an 
unlawful, unreasonable and offensive 
use of their property. Cruelty to 


[§§ 200-201: 


animals,’ but also to conserve ‘public morals,? both 
of which are proper subjects of legislation. 

General and local laws. A general law confiding 
in the courts the power to punish violations of such 
a statute, according to the circumstances of aggra- 
vation, will supersede a local law punishing the like 
offense by a maximum or minimum fine, irrespective 
of the aggravated circumstances.* 

Construction of statutes. 
object the prevention of cruelty to animals should 


Acts having for their 


as to effectuate the legislative in- 


tention and attain the practical object of such laws, 
so far as the rules of construction a warrant 
without involving absurd consequences.* 


animals on the public street, it has 
been held, works annoyance, and, as 
such, it is in violation of the rights 
of the public.” 

1. _Horton v. State, 124 Ala. 80, 27 
S 468; Bland v. Peo., 32 Colo. 319, 
76 P 359, 105 AmSR 80, 65 LRA 424; 
Waters v. Peo., 23 Colo. 33, 46 P 112, 
58 AmSR 215, 33 LRA 836; State ev. 
Bruner, 111 Ind. 98, 12 NE 103; Hodge 
v. State, 11 Lea (Tenn.) 528, 47 AmR 
307. In Stephens y. State, 65 Miss. 
329, 330, the court, speaking (opie Ue), 
statute making it a criminal offense 
to cruelly beat, abuse, starve, tor- 
ture, or purposely injure certain ani- . 
mals, said: “This statute is for the 
benefit of animals, as creatures capa- 
ble of feeling and suffering, and it 
was intended to protect them from 
cruelty, without reference to their 
being property, or to the damages 
which might thereby be occasioned 
to their owners.” But in Com. v. 
Turner, 145 Mass. 296, 300, 14 NE 
130, the court said in regard to a 
similar law: ‘The statute does not 
define an offence against the rights 
of property in animals, nor against 
the rights of the animals that are in 
a sense protected by it. The offence 
is against the public morals, which 
the commission of cruel and barbar- 
ous acts tends to corrupt.” 

[a] “The statute relating to ani- 
mals is based on ‘the theory, un- 
known to the common law, that ani- 
mals have rights, which, like those of 
human beings, are to be protected. 
A horse, under its master’s hands, 
stands in a relation to the master 
analogous to that of a child to a 
parent.’ Bishop St. Cr. Sec. 1101 et 
seq.” State v. Karstendiek, 49 La. — 
cane 1621, 1624, 22 S 845, 39 LRA 

[b] Cruelty distinguished from 
wanton killing or injuring.—Tex. 
Pen. Code art 680 (Pen. Code [1895] 
art 787), providing a punishment for 
any person who “shall wilfully or ~ 
wantonly kill, maim, wound, disfig- 
ure, poison or cruelly and unmerci- 
fully beat and abuse” any domesti- 
cated animal or bird, is intended for 
the protection of the animals them- 
selves, as distinguished from the 
protection of their owner, intended 
by the preceding article, which pro- 
vides a punishment for any person 
who shall “wilfully kill, maim, 
wound, poison, or disfigure”’ any such 
animal or bird belonging to another, 
“with .intent to injure the owner 
thereof.” McCleskey vy. State, (Tex. 
A.) 13 SW 997. To same effect State 
v. Rector, 34 Tex. 565; State v. 
Brocker, 32 Tex. 611; McLaurine v. 
State, « 28 Tex. A. 530, 138 SW 992; 
Jones v. State, 9 Tex. A. 178; Irvin v. 
State, 7 Tex. A. 78; Turman v. State, 
4 Tex. A. 586. See also State v. 
Avery, 44 N. H. 39 

2. Bland v. the 32 Colo. 319, 76 
P 359, 105 AmSR 80, 63 LRA 424: 
Waters v. Peo., 23 Colo. 33, 46 P 112) 
58 AmSR 215, 33 LRA 836; Com. v. 
Turner, 145 Mass. 296, 14 NE- 130; 
eee v. Porter, 112 N. C. 887, 16 SE 
3. sare v. Falkenham, 73 Md. 463, 


21 A 37 
4, aaa v. State, 87 Ark. 456. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


-§§ 202-204) 


[§ 202] b. What Animals Protected. With re- 


gard to the animals protected, the 


cruelty fall naturally into two classes: (1) Those 


which protect all animals, in the 


which the word ‘‘animal’’ is usually held to include 


all living creatures except man,° 


which protect only certain enumerated animals or 
classes of animals,® in which case the application 
of the statute will be restricted to the considera- 
tion of offenses concerning those animals which are 


intended.* 
[§ 203] 
General. 


the act is done in pursuance of a 


And see State v. Allison, 90 N. C. 
133: State-v. Simpson, 73 N. C. 269 
(both holding that a statute de- 
nouncing the offense of killing or 
abusing an animal must be construed 
so as not to include a mere acciden- 
‘tal or permissive killing). 

[a] “Maim” in a statute punish- 
ing the willful maiming, etc., of any 
dumb animal, is synonymous, or 
nearly so, with the word “cripple.” 
Turman y. State, 4 Tex. A. 586. 

[b] Animal in captivity or con- 
finement.—A whale stranded on the 
shore and unable to escape until the 
next tide is not “in captivity or close 
confinement” within a _ statute di- 
_ rected against cruelty to animals _ so 
situated. Steele v. Ragers, 22 Cox 
> C656 

5. Com. v. Turner, 145 Mass. 296, 
14 NE 130; State v. Bogardus, 4 Mo. 


BAG 2 Lbs Péo. v. Brunell, 48 HowPr 
(N. wat) 435. 
[a] The statutes frequently ex- 


ressly provide that the word “ani- 
al,’ as used in such acts, shall be 
held to include every living dumb 
creature. See Mills Annot. St. Colo. 
(1891) § 117; Mich. Comp. L. (1897) § 


117.48; N. Y. Pen. Code (1903) § 669; 
N. Y. Pen. L. (Consolazt:: .f19091 =e 
40) 180; Bates Annot. St. Ohio 


(1904) § 3721; Sy CG. Gr, Code sG'9'02)), § 
630; Utah Rev. St. (1898) § 4459; 
Wyo. Rev.. St. (1899) § 2287. 

[b] The word “animal” will in- 
elude (1) a dog not listed for taxation 
(State v. Giles, 125 Ind. 124, 25 NH 
159), (2) a captive fox (Com. v. 
Turner, 145 Mass. 296, 300, 14 NE 
130), and (3) a goose (State v. 
Bruner, 111 Ind. 98, 49 NE 103). (4) 
“Animal” in its common acceptation 
includes all irrational creatures, and 
in a statute will embrace wild and 
noxious animals, unless a different 
meaning is indicated. Com. v. Tur- 
ner, supra (where the court said: 
“The word ‘animal’ must be held to 
include wild and noxious animals, un- 
less the purpose of the statute or the 
context indicate a limited meaning. 
There is nothing in the general pur- 
pose and intent of the statute that 
would prevent it from including all 
animals, within the common meaning 
of that word. ... It is as obnoxious 
to the reason of the statute wantonly 
to torture a wild animal, held in sub- 
jection by force, as to torture a tame 
animal.” 

{c] “Bird or animal’ includes a 
gamecock. Peo.-v. Klock, 48 Hun 

.) 275. And see Allen v. Small, 
{1904] 2 Ir. 705. i 
“Every living creature” will 
include (1) captive doves (Waters v. 
Peo., 23 Colo. 33, 46 P 112, 58 AmSR 


Ziipy jose uA.) 836)5, and \ (2). green 
Gags. (Peo. v. Downs, 136 NYS 

6. See statutes of the several 
states. 

7. See cases infra this note. 

[a] “Domestic animals” will in- 


clude (1) a dog (Moore y. State, 121 
Ga. 194, 48 SE 919; Wilcox v. State, 
101 Ga. 563, 28 SE 981, 39 LRA 709; 


{3 C. J.—bi 


c. What Constitutes Cruelty—(1) In 
The word ‘‘crueity’’ as used in statutes 
against cruelty to animals includes’ 
sion, or neglect, whereby unjustifiable pain, suf- 
fering, or death, is caused or permitted,’ even if 


ANIMALS: 


statutes against 


construction of 
[§ 204] (2) 


and (2) those 


suffering. 


every act, omis- 
ing, 


custom and for 


Miller v. State, 5 Ga. A. 463, 63 SEH 
571), (2) mules (State v. Gould, 26 
W. Va. 258), (3) gamecocks (Budge v. 
Parsons, 3 B. & S. 382, 113 HCL 382, 
122 Reprint 145; Bates v. McCormick, 
oo oe Da Rep UN, =S2%175), fangs (4) 
captive birds trained as decoys for 
birdeatching (Colam v. Pagett, 12 
iB. 


Q. . 66); but (5) not captive 
rabbits (Aplin v. Porritt, [1893] 2 Q. 
B. 57), (6) caged lions’ (Harper v. 


Marcks, [1894] 2 Q. B. 319, 3238), (7) 
a tame seagull (Yates vy. Higgins, 
[L896] 1 -Or Br TEC) (3) parrots 
(Swan v. Saunders, 14 Cox C. C. 566), 
or (9) captive lizards or chameleons 
(In re Racey, (Can.) 54 AlbLJ 
252). (10) In Harper v. Marcks, 
supra, Wright, J., said: ‘I will only 
add that I agree with the argument 
for the appellant to this extent, that 
animals, however wild by nature, 
may become domestic under some 
circumstances. I should think that 
leopards trained to hunt for their 
master, otters trained to catch fish, 
and elephants trained to assist in 
the capture of wild elephants, might 
be held to be domestic. Speaking 
for myself, I should be prepared, if 
necessary, to say that they were. 
Domestic is not the same thing as 
domesticated, but I think that an 
animal ought to be regarded as a 
domestic animal which is of a kind 
ordinarily domesticated, and which 
is in fact itself domesticated.” 

[b] “Useful fowl or animal” in- 
cludes (1) chickens (State v. Bossee, 
145 N.C. 579, 59 SH 879; State wv. 
Neale 200 NE C.e6138) 27 2S hie 81858 
AmSR. 810), and (2) pigeons (State 
v. Porter, 112 N. C. 887, 16 SH 915). 

[ec] “Cattle” will include (1) pigs 
(State v. Prater, 130 Mo. A. 348, 109 
SW 1047; State v. Pruett, 61 Mo. A. 
156), and (2) goats (State v. Groves, 


PION, (C8 22002 be Sie819))e 

{[d] “Swine” includes hogs. Riv- 
ers’ va State. 10 Tex) AGT 7: 

8. See James v. State, 1 Ga. A. 


779, 57 SE 959; Peo. v. Downs, 136 
NYS 440; State v. Bossee, 145 N. C. 
579, 59 SE 879; State v. Neal, 120 
Ni. (Cy 6133) 27 SiH) 781,58 AmSR! 810; 
State v. Porter, 112 N. C. 887, 16 SE 
eee Cox v. Dunphy, 7 Newfoundl. 
7 


9. Waters v. Braithwaite, 30 T. 
L. R. 107 (allowing cow to be over- 
stocked with milk before offering her 
for sale). 

10. State v. Bosworth, 54 Conn. 1, 
4 A 248. 

1. Lunt iv. state o ind. As) oSe, 
29 NE 933; Ford v. Wiley, 23 Q. 
D. 203; Murphy v. Manning, 2 Ex. D. 
307, 3 ERC 1438; Callaghan v. So- 
ciety, ete, L. R. 16 Ir. 325; Brady v. 
McArgle, L. R. 14 Ir. 174; Budge v. 
Parsons, 3 B. & S. 382, 113 ECL 382, 
122 Reprint 145; Swan v. Saunders, 
14 Cox C. C. 566; Waters v. Braith- 

SiMe a khe Tp eee lee 

[a] “Torture” (1) ex vi termini 
involves cruelty (Brady v. McArgle, 
L. R. 14 Ir. 174, (2) and consists 
in some violent, wanton, and cruel 
act, necessarily producing pain and 


commercial reasons.® 
consist of overworking or underfeeding them, or of 
depriving them of proper protection; or all these 
elements may combine and constitute the offense.1° 


B:. 


[3C.J.] 65. 


Thus cruelty to animals may 


Active Cruelty—(a) In General. 


Cruelty to animals may consist of willful or wan- 
ton abuse or ill treatment, or of unnecessary or 
unreasonable acts or conduct which cause pain and 
But not every act that causes pain and 
suffering to animals is prohibited. Where the end 
or object in view is reasonable and adequate, the 
act resulting in pain is, in the sense of the statute, 
necessary or justifiable.12 
tion, although it occasions the most intense suffer- 
may be justifiable, and is not eriminal.* 
also where the act is done to protect life or prop- 
erty,'* or to minister to some of the necessities of 


Thus a surgical opera- 


So 


suffering (State v. Pugh, 15 Mo. 
500). 


12. Waters v.. Peo.,, 23 Colo. 33, 
46 P. 112, 58 AmSR 215, 33 LRA 836; 
Com. v. Magoon, 172 Mass. 214, 51 
NE 1082; Com. vy. Lufkin, 7 Allen 
(Mass.) 579; Peo. v. Downs, 136:NYS 
440. And see infra § 211. 

[a] “The infliction of pain alone 
is insufficient for the purpose of 
such a prosecution as this; but the 
question is: Was unjustifiable pain 
inflicted? The statute itself con- 
templates and permits the infliction 
of a certain amount of pain. Cer- 
tain physical pain may be necessary 
and justifiable in given cases. I 
would call it a legal license permit- 
ting the infliction of unavoidable 
pain. Many are the cases where ani- 
mals suffer, or are permitted to suf- 
fer physical pain, but it is insuffi- 
cient in law to warrant a holding by 
a committing magistrate. By bibli- 
cal mandate man was given ‘domin- 
ion over the fish of the sea, over the 
fowls of the air and the beasts, and 
the whole earth and every creeping 
creature that moveth upon the earth.’ 
Man is superior to animals, and some 
of them he uses for food and is per- 
mitted to slaughter them. Many are 
the means he employs for such pur- 
pose, and in such cases the _ inci- 
dental pain and suffering is treated 
as necessary and justifiable. It must 
have come to the attention of many 
that the treatment of ‘animals’ to be 
used for food while in transit to a 
stockyard or to a market is some- 
times not short of cruel and, in some 
instances, torturable. Hogs have the 
nose perforated and a ring placed 
in it; ears of calves are similarly 
treated; chickens are crowded into 
freight cars; codfish is taken out of 
the waters and thrown into barrels 
of ice and sold on the market as 
‘live cod’; eels have been known to 
squirm in the frying pan; and snails, 
lobsters and crabs are thrown into 
boiling water. Irrespective of the 
devious means that might be adopted 
to destroy life before these cruelties 
are perpetrated upon them,’ still no 
one has raised a voice in protest. 
These practices have been tolerated 
on the theory, I assume, that, in the 
cases where these living dull and 
coldblooded organisms are for food 
consumption, the pain, if any, would 
be classed as ‘justifiable’ and neces- 


ease Peo. v. Downs, 136 NYS 440, 
[b] A beating for the purpose of 


training or discipline, although un- 
reasonably severe, does not consti- 
tute an offense, as long as it is ad- 
ministered in "good faith for such 
pul pose: State vy. Avery, 44 tale 


13. Waters v. Peo., 23 Colo. 33, 46 
PEA 5s ‘AmSR 215, 33 LRA 836;° 
Com. v. Lufkin, 7 Allen (Mass.) 579. 
And see infra g aa v, 

14. Waters -v. Peo., 23 Colo. 33, 
46 P 112, 58 AmSR 215, 33 LRA 836. 

Protection or property as defense 
see infra § 21 
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man.+5 


[§ 205] 


companied by torture.t® 


Poisoning an animal has been held to be an act 
within the statutes against cruelty.?® 
(c) Cruel or Unnecessary Beating. Un- 
necessarily or cruelly beating an animal is punish- 


[§ 206] 


able.?° 


15. Waters v. Peo., 23 Colo. 33, 46 
P 112, 58 AmSR 215, 33 LRA 836. 
16. Horton v. State, 124 Ala. 80, 
27 S 468 (instant killing of a dog); 
Abercrombie v. State, 8 Ala. A. 326, 
62 S 966 (mere killing of a mule); 
Miller v. State, 5 Ga. A. 463, 63 SE 
571 (instant killing of a dog); 
State v. Pugh, 15 Mo. 509 (tying 
brush or boards to a horse’s tail). 
{a] Reason of rule.—(1) “The word 
‘cruelly’ as employed in the statute 
must have some significance, and 
when taken in connection with such 
other words as ‘torture,’ ‘torments,’ 
‘mutilates,’ or ‘cruelly beats’ found 
therein, as well as with the manifest 
purpose of the statute, evidently 
means something more than to _ kill. 
. . It not being the purpose of the 
statute to punish the accused for any 


Neither will acts be deemed cruel where 
there is no pain or suffering in fact. © 

(b) Cruel or Needless Killing. 
though the right of man to slaughter animals for 
his own use is undisputed, such animals must .be 
slaughtered in as merciful a manner as possible; 
a method of killing them which involves unneces- 
sary suffering is punishable as cruelty.** 
willful, wanton, or needless killing of an animal is, 
as a general rule, considered cruel, although unac- 


[§ 207] 
Al- 


Death. 
And any 
[§ 208] 


bor.?8 


tion of Cruelty, 16 AbbPrNS (N. Y.) 
73 (holding that it is cruelty, within 
the meaning of the New York stat- 
ute, to slaughter hogs by a method 
which involves suspending them by 
one leg and dislocating the leg, and 
also plunging them in boiling water 
before they are dead). 

18;\qState vo Néal./120)NivC.. oles 
27 SE 81, 58 AmSR 810. 

{a] Mllustrations.—(1) Wounding 
a pig and leaving it to die has been 
held cruel. Adcock v. Murrell, 54 
Jinekeg ab 6s (2) Impaling a chicken 
on a sharp stick, or beating a hen to 
death, is cruel. State v. Neal, 120 
N. C. 613, 27 SE 81, 58 AmSR 810. 

{b] The term “needless” cannot 
be reasonably construed as charac- 
terizing an act which might by care 
be avoided. It simply means an act 


(d) ‘Overdriving or Overloading. 
other species of cruelty denounced consists of over- — 
driving or overloading horses and work animals. 
This offense may be committed by cruel driving or 
cruel treatment.?* 
Where the death of the animal as a 
result of overdriving is an element of the offense, 
a person cannot be convicted where death results 
from some other cause, as from disease.?” 
(e) Working Animals Unfit for Labor. 
The owner of an animal may be convicted of cru- 
elty to it, on evidence that it was worked, with his 
knowledge and consent, when it was unfit for la- 
But guilty knowledge is an essential element. 
of the offense.?* 

Animal sent to slaughterhouse. 


1 ee 
[§§ 204-208 


An- 


The English stat- 


with it. The horse jumped through 
the fence, and defendant followed 
him and again struck him. It was 
held that defendant was rightly con- 
victed. The court, per Davidson, J., 
said: “The chastisement inflicted upon 
the horse was cruel in the extreme, 
and manifested a spirit of heartless 
and brutal rage. Such a punishment 
and such infliction of violence is 
[are] foreign to and not dictated by 
any feeling incident to humanity, 
save that of cruelty.” 

[a] Continued beating. — Where 
the evidence shows that a person beat 
his horse for quite a long time, al- 
though at intervals of a.few min- 
utes, the jury may properly find that 
there was 
rather than several Ao State 

2 


v. Avery, 44 N. ; 
Bosworth, 54 Conn. 1, 


offense against the owner of the|done without any useful motive, in 21. State v. 

property, but its enactment being]a spirit of wanton cruelty, or for|4 A 248; Merinine Vv. State, 81 Ga. 
for the prevention of cruelty to the| the mere pleasure of destruction.|164, 9 SE 1091; State v. Roche, 37 
animal itself, it might follow, that|Grise v. Sfate, 37 Ark. 456. Mo. A. 480; Stage Horse Cases, 15 
if the mere act of killing the animal {c] Cruel killing—In Hunt vy.}AbbPrNS (N. Y.) 51; Peo. v. Tins- 
without more be cruelty within the| State, 3 Ind. A. 383, 29 NE 933, it} dale, 10 AbbPrNS (N- Yeo uae 
meaning of the statute, that then] was held that “cruel” killing of an 22. State vy. Radcliff, 21 Del. 95,. 
he who kills his pig, or ox, for the|}animal was not an offense under|58 A 943. 


market, would fall within the letter 
of the law, and no exception being 
made in the statute as to the pur- 


Rev. St. (1881) § 2101 (Horner Annot. 
St. [1896] § 2101), providing a pun- 
ishment for any person who “cruelly 


23. Peo. v. Brunnell, 48 HowPr 
(Nae ¥.): - 485° (sick horse); State v. 
Browning, 70 S. C. 466, 50 SE 185. 


pose of the killing, we must eat no| beats or needlessly mutilates or kills 24. Greenwood vy. Backhouse, 20 
more meat, whether ‘it maketh our|any animal,’ as the statute punished} Cox C. C. 196; Small v. Warr, 47 
brother to offend’ or not.’’ Horton]only ‘‘needless” killing. The section] J. P. 20. 

v. State, 124 Ala. 80, 81, 27 S 468.| here construed was superseded by [a] Reason of rule.—In the Stage 


(2) “Tf it were the law that a person 
Bale ht not kill his own dog, the own- 
ip of one of these animals, espe- 
ciany in case it were a bitch, would 
entail a considerable burden; for one 
who found himself possessed of a 
worthless cur bitch would be obliged 
to care for and support not only her, 
but also the ‘heirs of her body’ and 
all her ‘lineal descendants,’ which 
he could not give away, even to the 
third and the fourth, yes even to the 
thirty-third and the thirty-fourth, 
generation; for under the statute 
cruelty may consist in neglect as well 
as in some overt act.” Miller v. State, 
5 Ga. A. 463, 63 SE 571. (3) “The 
torture here alluded to must consist 
in some violent, wanton and cruel 
act necessarily producing pain and 
suffering to the animal. Now it is 
manifest, that from tying a brush or 
board to the tail of a horse, different 
effects may follow from the circum- 
stances accompanying the act, as well 
as from the manner and place in 
which the act is done, or from the 
nature and qualities of the animal. 
A fiery, high-mettled and wild horse, 
may kill himself in order to escape 
from the troublesome and frightful 
appendage to his tail. <A_ gentle, 
faithful old farm horse, with more 
hard sense than the mischievous lad 
who sought to frighten him, may not 
mind the brush or board, but may 
carry it to his owner to have it taken 
‘off without suffering or fatigue. 
Suppose the tying had been in a 
stable, so that the animals could not 
have had room to run or to hurt 
themselves, this could not have been 
the torture provided in our statute.” 
State v. Pugh, 15 Mo. 509, 511. 
17. Davis v. Society for Preven- 


the act of March 11, 1889 (Elliott 
Suppl. §§ 329-337). State v. Giles, 
125 Ind. 124, 25 NE 159. The latter 
act provides a punishment for any- 
one who “cruelly kills” an animal. 

19. State v. Bossee, 145 N. C. 579, 
59 SE 879. 

[a] In New York administering 
poison to an animal, or unjustifiably 
exposing the poison with the intent 
that the same shall be taken by the 
animal, is cruelty within the mean- 
ing of the statute, as Pen. Code 
§ 660, which defines such offense, is 
embraced within tit 16, the caption 
of which is ‘Cruelty to Animals.” 
Peo. v. Davy, 32 NYS 106. 

2022 U.S. Gv.nluogan, 226" Ro Cas: 
No. 15,6238, 2.Craneh C. C. 259: State 
Vv. Hackfath, 20 Mo. A. 614; Com. v. 
Miller, 3 LancLRev (Pa.) 175; Dun- 
camewes ope, 519° Cox. Cx Ci 24 7 in 
Peo. v. Stakes, 1 Wheel. Cr. (N. Y.) 
111, defendant was found guilty of 
cruelty to animals in having beaten 
his horses over the head, neck, and 
shoulders with the butt end of his 
whip, because the horses were un- 
able or refused to draw a heavy load. 
In Tinsley v. State, (Tex. Cr. A.) 22 
SW 39, 40, defendant was indicted 
for cruelly beating a horse. The 
facts were that defendant was riding 
the horse, when some negroes, at de- 
fendant’s instance, undertook to 
place a hog on the horse’s back. The 
horse jumped and threw both de- 
fendant and the hog to the ground. 
Defendant then picked up a small 
plank and struck the horse several 
blows over the hips, until the plank 
broke. He then tied the horse to a 
fence, took up a stick about. four 
feet long and as thick as his wrist, 
and struck the horse several blows 


\ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Horse Cases, 15 AbbPrNS (N. Y.) 51, 
64, the court said: “It is clear that 
the mere fact of driving a sick, sore, 
lame, or disabled horse, 
se, the tormenting or torturing in- 
tended by the act. The driving of 
such horse directly to its stable is 
not an offense, nor driving it for ex- 
ercise, nor driving it carefully in a 
manner proportioned to its condition, 
where it has become disabled, lame, 
or sick, on the road. And whether 
a horse suffering from certain sores 
or disorders is injured or suffers tor- 
ment or torture by being driven is 
in many cases such a question for 
the determination of medical experts 
as renders it exceedingly doubtful as 
a case of patent torturing or tor- 
menting within the act. Here, then, 
in the case of drivers arrested for 
driving diseased horses, arises the 
question as to how far such drivers 
are guilty of any offense if ignorant 
of the condition of the horses or in- 
expert in detecting those signs, fa- 
miliar to veterinary surgeons, of suf- 
fering -on the part of the animal. 
Upon indictment for offenses malum 
in se ignorance or mistake of fact 
is an excuse which is available 2 
the prisoner as a defense. ... 

appears from the proofs, the arivers 
are not allowed to select the horses 
which they are to drive, nor can I 
see how they are to be bound to the 
same knowledge of the horse which 
a surgeon would possess, nor how 
they can be arraigned for tormenting 
or torturing the horse if they are 
driving it pursuant to their orders 
and are wholly ignorant of its physi- 
cal condition. There is a vast dif- 
ference between such an act in which 
there is neither motive, malice, nor 


one continued beating, — 


is not, per’ 


—, 
-§§ 208-211] 


ute against cruelty to animals *° prohibits the work- 
ing of animals brought to a slaughterhouse to be 

slaughtered, because they are unfit for labor.2® This 
rule holds good whether such slaughterhouse is li- 
censed or unlicensed.?* 

[§ 209] (f) Working in Unusual Manner. It is 
not of itself cruelty to work an animal in an un- 
usual manner, but abuse of the animal while being 
so worked is punishable.?§ 

[§ 210] (g) Killing or Wounding for Sport or 
Amusement. Shooting wild game. Statutes against 
eruelty to animals have ‘never been construed to 
prohibit shooting and killing game in its wild 
state,?® and it is sometimes expressly provided that 
they shall,not have this effect.*° 

Trap shooting. At common law shooting live 
doves as they are released from a trap is not an 
offense.“ But there-is a variance of decisions in. 
the several states as to whether it is,within the 
prohibition of statutes against cruelty to shoot 
captive pigeons or doves set free to act as targets. 
In some states such shooting has been held to be 
within the statutory provisions against cruelty,°? 
even though there is no intention to torture or in- 
flict pain.*? But it has also been held that where 
the wounded birds are killed at once, and, with 
those shot dead, are sold and eaten as food, there 
is not such needless killing as will constitute the 
offense.3+ 

Fox hunting. Releasing a captive fox and per- 
mitting it to be hunted by dogs let loose for the 
purpose, which tear and mangle it, is an. exposure 
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of the animal to unnecessary suffering.*® 

Coursing rabbits. It is not baiting animals, 
within the prohibition of the English statute, to 
turn rabbits loose in an inclosed field from which 
they cannot escape, and to incite dogs to chase 
and kill them, for the purpose of seeing which dog 
can kill the greater number.*¢ ; 

Dog fighting. It is cruelty for the owner of a 
dog to permit it to be bitten, mangled, and tortured 
by another dog.27 

Cock-fighting, if not specifically made an offense, 
ordinarily comes within the terms of enactments to 
prevent cruelty to animals.** In some jurisdictions, 
cock-fighting in a public place is made an independ- 
ent offense.®? . . 

[§ 211] (h) Surgical Operations, Marking, and 
Branding. It is obvious that a surgical operation 
performed for the benefit of an animal is not cruel, 
however painful it may be;#° and an operation 
which is necessary to make an animal useful’ to 
man, such as castration of a young horse or bull, 
is not considered as within the prohibition of stat- 
utes against cruelty.*1 Other operations, such as 
dehorning cattle, spaying sows, ete., cause the ani- 
mals acute suffering, and are performed for the 
sole purpose of increasing their value. Whether 
such operations are cruel within the meaning of the 
statutes is a question upon which there is an ir- 
reconcilable conflict of opinion. There are eases 
holding that dehorning cattle for convenience and 
profit, and not wantonly, constitutes cruelty, be- 
cause unnecessary and unreasonable ;*? but, by the 


wantonness on the part of the driver, 
and those acts of cruelty which the 
legislature intended to punish, which 
evidence a savage and _ unfeeling 
heart and a willful disregard to the 
sufferings of the helpless brute.” 


25.) St. 112 '8& 3 Vict: 'e492 § 19. 
26. Benford v. Sims, [1898] 2 Q. 
B. 641 


PRK Colam +v.* Hall--L. R.267 @: vB. 
Court Spec. Sess., 4 
441, 445 (where the 
court said: “Although a dog is not 
a ‘beast of burden’ yet it is not 
cruelty ‘to train and subject him to 
any useful purpose. His use upon 
a ‘treadmill’ or an ‘inclined plane,’ 
or in any mode by which his strength 
or docility may be made serviceable 
to man, is commendable and not 
criminal; but his abuse while so em- 
ployed, whenever it amounts to cruel- 
ty, is a crime and punishable pre- 
cisely under the same circumstances 
as the cruel usage of the higher ani- 
mals’’). 

29. See Waters v. Peo., 23 Colo. 
ey 46 P 112, 58 AmSR 215, 33 LRA 

6 


30. N. C. Code § 2490; State v. 

Porter, 112 N. C. 887, 16 SE 915. 

81. Waters v. Peo., 23 Colo. 33, 
46 P 112, 58 AmSR 215, 33 LRA 836. 

$2. State v. Porter, 112 N. C. 887, 
16 SE 915. : } 

j [a] In New York such shooting 
was held to be within the prohibition 
of the statute against cruelty. Paine 
v. Bergh, 1 NYCityCt 160. In order 
to avoid the effect of this decision, 
the legislature passed the act of 1875 
Cha [is 764) eh 10%: Seplstie Birdseye 
Rev. St. N. Y. [1896] p 68 § 33), pro- 
viding that the statutes for preven- 
tion of cruelty to animals should not 
“be construed to prohibit or inter- 
fere with the shooting, by members 
of sportsmen’s clubs or incorporated 
societies, of pigeons; provided that, 
in each case, as soon as they can be 
captured or taken, after being shot, 
such pigeons, if living, shall imme- 
diately be killed.” 

33. Waters v. Peo., 23 Colo. 33, 
39, 46 P 112, 58 AmSR 215. 33 LRA 
836 (where the court said: “The 


killing of captive doves, as they are 
released from a trap, merely to im- 
prove one’s skill of marksmanship, 
or for sport and amusement, though 
there is no specific intention to in- 
flict pain or torture, is, within the 
meaning of this act, unnecessary and 
unjustifiable. The same degree of 
skill may otherwise be readily ac- 
quired, and so there was no neces- 
sity for the shooting of these doves. 
Other rational sport and amusement 
are within easy access of the gentle- 
men of the Country Club, and so the 
avowed object of this shooting is 
neither adequate nor reasonable; 
hence, under this act, unjustifiable’). 

34 State v. Bogardus, 4 Mo. d 
215; Com. v. Lewis, 140 Pa. 261, 21 
A 396, 11 LRA 522. 

35. Com. v. Turner, 145 Mass. 296, 
301, 14 NE 130 (holding that under 
the statute no allegation or proof of 
torture or cruelty is necessary ex- 
cept as involved in unnecessary suf- 
fering, knowingly and willfully per- 
mitted). In this case the court said: 
‘Tt is argued that the fox is a nox- 
ious animal, which man may law- 
fully kill; that hunting it with dogs 
is a proper mode of killing it; and 
that therefore the suffering inflicted 
by that mode of killing is not ‘un- 
necessary’ within the meaning of the 
statute. [Pub. Stat. Mass. ec. 207, 8 
53.] The statute does not apply to 
foxes in their natural free condi- 
tion, but only when they are in the 
dominion and custody of man. The 
right to kill a captive fox does not 
involve the right to inflict unneces- 
sary suffering upon it in the man- 
ner of its death, any more than the 
right to kill a domestic animal in- 
volves the right to inflict unnecessary 
suffering upon it, or cruelty to kill 
it. It cannot be said, as matter of 
law, that throwing a captive fox 
among dogs, to be mangled and torn 
by them, is not exposing it to un- 
necessary suffering. It is argued 
that there was not sufficient evidence 
to prove that the fox was in the cus- 
tody or charge of the defendant 
when the suffering was inflicted upon 
it. It is not necessary to consider 
whether there was evidence of suf- 


fering from fear when the fox was 
in the custody of the defendant in 
the presence of the dogs, because we 
have no doubt that, by letting loose 
the fox for the purpose of being 
hunted by the dogs, the defendant 
permitted it to be hunted and _ per- 
mitted it to be subjected to all the 
suffering which it endured, and which 
naturally followed its being hunted 
in pursuance of that purpose. It was 
the act of the defendant while he had 
the custody of the fox that put it 
within the power of the dogs, and 
it is immaterial that they were re- 
strained for five minutes’ before 
starting in fresh pursuit.” 

eas Pitts v. Millar, L. R, 9 Q. B. 
oe Com. vy. Thornton, 113 Mass. 

38. Allen v. Small, [1904] 2 Ir. 
705; Budge v. Parsons, 3 B. & S. 382, 
113 ECL 382, 122 Reprint 145 (where 
defendant fought his cock against 
another having a broken thigh); 
Bates v. McCormick, 9 L. T. Rep. N. 
S. 175 [dist Coyne v. Brady, 12 Ir. 
Cc. L. 577]. But see Morrow’s Case, 
26 PittsbLegJNS (Pa.) 86 (where 
the court said that in cock fighting 
the injury to the birds was rather 
an incident than an end, and that to 
support an indictment some direct 
act of cruelty must be shown). 

39. Finnem v. State, 115 Ala. 106, 
22 S 593; Morley v. Greenhalgh, 3 
B. & S. 374, 113 ECL 374, 122 Re- 
print 142; Clark v. Hague, 2 BE. & E. 
281,.105 ECL 281; 121 Reprint 106; 
Coyne v. Brady, 12 Ir. C. L. 577. 

[a] What is a public place.—A 
place, however secluded, becomes 
public when between seventy-five and 
one hundred people méet together 
there for the purpose of witnessing 
a cock fight, and any person who so 
desires is permitted to be present. 
Finnem vy. State, 115 Ala. 106, 22 S$ 


593) 
40. See Com. v. ‘Lufkin, 7 All 
(Mass.) 579. 24 
41. See 8 Am. & Eng. Encycl. L. 


(2d ed) 449. 

42. State v. Crichton, 4 OhS&CP 
481; Ford v. Wiley, 28 Q. B. D. 203; 
Brady v. McArgle, L. R. 14 Ir, 174. 
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weight of authority, if the operation is a customary | 


one in the locality, is performed with care and skill, 
enables the owner of the animals to keep them more 
easily by rendering them more tractable, to trans- 
port them with safety and convenience, and to 
realize a greater profit, dehorning is not violative 
of the statute.t® And the same is true as to spay- 


ing sows,** and branding sheep on the nose, when | 


it is necessary for identification.t® But where the 
act or operation does not benefit the animal for 


the use of man, and serves no lawful or proper. 


purpose, it is cruelty.*® 
[§ 212] (3) Passive Cruelty—(a) In General. 


““Cruelty, torture, or torment,’’ denounced by stat-- 


ute, may consist also of acts of omission, neglect, 
and the like, whereby unnecessary or unjustifiable 
pain or suffering is caused or permitted, where a 
reasonable remedy or relief may be afforded.** 
Thus a willful failure to afford shelter or neces- 
sary sustenance to a domestic anjmal, on the part 
of the owner or the person charged with the duty 
of maintaining the animal, is a violation of a, stat- 
ute against cruelty to animals.4® The elements of 
this form of the offense may combine with those 
necessary to constitute overdriving or overworking 
so as to contravene the statute.*® The failure to 
provide horses and eattle with proper food, water, 
or shelter, is a statutory offense in some jurisdic- 
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tions, in which the cruel suffering of the animal is — 
not a necessary ingredient.°° 

[§ 213] (b) Omission to Kill Wounded or Dis- 
eased Animal. Whether a person by passively stand- 
ing by and refusing to do anything to terminate an 
animal’s sufferings is guilty of cruelty within the 
meaning of the statute is to be determined by con- 
sidering whether the circumstances cast upon him 
any legal duty.+ Thus it has been held that the 
mere omission to kill an animal which is wounded 
or diseased past recovery is not punishable under 
the English statutes,°? and a similar holding has 
been made in Newfoundland.®** But it is otherwise 
if the animal is kept in such a manner that it is 
unavoidably put to intense pain in moving about a 
field to graze and thus support its life.®* 

[§ 214] d. Intent—(1) In General. Where it is 
expressly or impliedly required that the prohibited 
act must have been done willfully or wantonly, or 
with an intent to ill-use the animal, or subject it 
to unnecessary pain and suffering, it must appear 
that the act was intentional as distinguished from 
accidental or involuntary, or that the accused was 
actuated by a malevolent purpose or a reckless dis- 
regard of the consequences.®> The. evil motive need 
not be actual, however. If the act is of such a 
character as to evince an absence of proper re- 
gard for animal life or feelings, the intention will 


43. Rex. v. McDonagh, L. R. 28 51. Cox v. Dunphy, 7 Newfoundl. | (Code [1895] art 787), the act of 


Ir. 204; Callaghan v. Society, etc., | 71. 
L. R. 16 Ir. 325; Renton v. Wilson, 52. Hooker v. 
Dohme tou. 


killing must have been either willful 


Gray, 21 Cox C. C.}/or wanton. To make the killing a 


44. Lewis v. Fermor, 18 Q. B. D. 
532 (where it was held that spaying 
sows was not cruelty within the 
meaning of the English statutes, as 
the operation, although painful, was 
commonly performed upon such ani- 
mals and was commonly believed to 
benefit the owner by increasing its 
value. And this was considered to 


be true, even though the operation) 


was in fact useless). 
45. Bowyer v. Morgan, 21 Cox C. 


46. Murphy v. Manning, 2 Ex. D. 
SONS ORO 163. 

[a] “he docking of a herse’s tail 
is cruelty, not only because of the 
torture inflicted by the operation, 
but because, by depriving. the horse 
of the use of his tail, he is deprived 
of the use of a weapon supplied him 
by nature for his protection from 
the myriads of winged pests that 
infest the land.’ Bland v. Peo., 32 
Colo. 319, 324, 76 P 359, 105 AmSR 
80, 65 LRA 424. 

[b] Cutting the combs of cocks 
and thereby causing them great pain, 
for the purpose of making them 
more serviceable in cock fighting, or 
in winning prizes at an exhibition, 
is cruelty within the English statute 
12 & 13 Viet. ec 92 § 2, as the pur- 
pose for which the comb is cut is 
not such as to prevent the word 
“cruel” from applying. Murphy v. 
Manning; 2. Ex. D.. 30%, 3 ERC 
1438. 

47. Waters v. People, 23 Colo. 33, 
46 P 112, 58 AmSR 215, 33 LRA 836 
(construing Mills Annot. St. § 117); 
Griffith v. State, 116. Ga. 835, 43 SE 
251; Green v. Cross, 103 L. T. Rep. 
N. S. 279 (failure to release dog 
eaught by foot in trap). 

48. Griffith v. State, 116 Ga. 835, 
838, 43 SE 251. 

[a] The failure to provide young 
parrots with water, during their 
transportation, for a_ short time, 
while they are in a box for ship- 
ment, is not ill usage, in the absence 
of any proof of suffering. Swan v. 
Sanders, 14 Cox C. C. 566. 

49. State v. Bosworth, 54 Conn. 1, 
4 A 248. 

20. Com. v. Curry, 150 Mass. 509, 
23 NE 212. And see Pieper v. Krutz- 
feldt, 155 Iowa 716, 136 NW 904. 


437; Powell v. Knight, 38 L. T. Rep. | willful act it must have been com- 


N. S. 607; Everitt v. Davies, 38 L. T. 
Rep. N. S. 360. See also Adcock v. 
Murrell, 54 J. P. 776 (where a per- 
son was convicted for hacking a pig 
with an axe, and permitting it to lie 
wounded for over twenty-four hours) ; 
Westbrook v. Field, 51 J. P. 1726 
(where a drover, acting under in- 
structions, left a sheep with a broken 
leg in a pen with others, and it was 
held that, although carelessness was 
shown, the offense of cruelty was not 
established). 

{a] The words of 12 & 13 Vict. 
c 92 § 2, of the Imperial Parlia- 
ment, upon which the cases of Pow- 
ell uv. Knight), 38 > k..2-Ts Reps NiS. 
607, and Everitt v. Davies, 38 L. T. 
Rep. N. S. 360, were decided, are as 
follows: “If any Person shall... 
cruelly beat, ill-treat, over-drive, 
abuse, or torture, or cause or pro- 
cure to be cruelly beaten, ill-treated, 
over-driven, abused, or tortured, any 
animal.” 

Pe Cox v. Dunphy, 7 Newfoundl. 

54. Everitt vy. Davies, 38 L. T. 
Rep. N.S. 360. 

55. Cal.—Hx p. Mauch, 134 Cal. 
500, 66 P 734. ‘ 

Ind.—Hunt y. State, 3 Ind. A. 383, 
29, NB 933; 

Fs aad ee: v. Wood, ii1 Mass. 

Mich.—Peo. v. Tessmer, 171 Mich. 
522,,°137 NW 214; 41. DRANS : 4383 
and note. : 

Miss.—Stephens v. State, 65 Miss. 
329, 3 S 458. 

Mo.—State v. Prater, 130 Mo. A. 
348, 109 SW 1047. 

N. H.—State v. Avery, 44 N. H. 
392. 

N. Y.—Davis v. American Soc., etc., 
6 Daly 81 [aff 75 N.Y. 362]. 

N. C.—State v. Allison, 90 N. C. 
733; State v. Simpson, 73 N. C. 269. 

Tex.—Branch v. State, 41 Tex. 622; 
Allen y. State, (Cr. A.) 96 SW 927; 
Gerdes v. State, (Cr. A.) 34 SW 268; 
Thomas v. State, 14 Tex. A. 200. 
ia kal id eho Vv. oMields; 51. JonP: 

N. W. Terr.—Reg. v. Mennel, 1 
Terr. L. 487. 

[a] Willful or wanton act.—(1) 
In order to constitute killing animals 
an offense under Tex. Pen. Code 


mitted with an evil intent, with legal 
malice, and without legal justifica- 
tion. To make the killing a wanton 
act it must have been committed re- 
gardless of the rights of the owner 
of the animals, in a reckless spirit, 
and under such circumstances as 
evidenced a wicked or mischievous 
intent. Thomas v. #&tate, 14 Tex. A. 
200. (2) An unlawful act is not 
necessarily willfuland wanton. Jones 
v. State, 9 Tex, A.’ 178. 

[b] Malicious or needless act.— 
Under N. Y. Sess. L. (1866) ec 682, 
and (1867) c¢ 375, in relation to 
cruelty to animals, it was necessary, 
in order to constitute an offense, that 
the act charged should have been 
maliciously or needlessly done. War- 
ner iv. Perry, 14; Hun) GNIaYe)..337. 

[c] Malice distinguished from 
wanton cruelty.—In State v. Avery, 
44 N. H. 392, 396, defendant was in- 
dicted for cruelly beating a horse. 
The court said: “The court instruct- 
ed the jury that malice was not lim- 
ited to ill-will to an animal, or its 
owner, or to wanton cruelty; but the 
act will be malicious if it results 
from any bad or evil motive; as from 
cruelty of disposition, from violent 
passion, a design to give pain to 
others, or a determination to show 
that he will do what he will with 
his own property, without regard to 
the remonstrances of others. Of 
these instructions we think the de- 
fendant had no cause to complain. 
... The law in question was de- 
signed to restrain the exercise of 
cruelty to animals, and is founded 
upon a high moral principle, -which 
denounces the wanton and unneces- 
sary infliction of pain, even upon 
animals created for the use of man, 
as contrary alike to the principles 
of christianity and the spirit of the 
age. At the same time, there is no 
purpose to interfere with the in- 
fliction of such chastisement as may 
be necessary for the training or dis- 
cipline by which such animals are 
made useful. The distinction is be- 
tween that chastisement which is 
really administered for purposes of 
training and discipline, and the beat- 
ing and needless infliction of pain 
which is dictated by a cruel disposi- 
tion, by violent passions, a spirit of 


——< 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Te 


§§ 214-216] 


be presumed and the necessary motive supplied by 


construction.®*® 


Knowledge of suffering. The owner or person in 
charge of animals ** is not, however, criminally lia- 
ble for suffering which they may endure without his 
knowledge,®> unless he has voluntarily contributed 
to the suffering, as, for instance, where he has left 
a horse which is sick and unfit to work, among other 


horses intended to be worked.°? 


Accident. A person will not be punished for hav- 


ing accidentally inflicted pain.®%° 
[§ 215] 


revenge, or reckless indifference to 
the sufferings of others. if resorted 
to in good faith and for a proper 
purpose, it will not be necessarily 
malicious because it may be deemed 
to be excessive; but the undue sever- 
ity should be carefully weighed by 
the jury in determining whether it 
was not in fact dictated by a maley- 
olent spirit, and not by any ~jus- 
tifiable motive. It is not, however, 
like the case of a parent or master, 
who has the right to inflict only 
moderate and reasonable chastise- 
ment, and is liable to punishment 
if he exceed it; but, under the law 
now in question, there is no liabil- 
ity for such excess unless it be found 
to be malicious. At the same time 
it must be considered that the chas- 
tisement which at first may be in- 
flicted with a lawful motive, may, in 
its progress, engender such brutal 
and malignant passions as in the 
end to change entirely its character, 
and render the beating malicious 
within the meaning of the act; and 
this should operate as a _ salutary 
admonition to keep guard over the 
passions, lest the beating which, al- 
though always, or at least generally, 
of questionable utility, the law will 
excuse, may degenerate into an un- 
manly and malicious crime. We are 
satisfied, then, that there was no 
error in declining to charge the jury 
that they must find that the.act was 
done out of a spirit of wanton cruel- 
ty; for the malice, upon the princi- 
ples we have. stated, can not.be so 
limited.” 

{d] Negligence or recklessness,— 
A person cannot be convicted, un- 
der Mo. Rev. St. (1889) § 2896, of 
overdriving a horse, where the evi- 
dence does not show that defendant 
was negligent or reckless in_over- 
driving the horse. State v. Roche, 
37 Mo. A. 480. 

56) Cal:—Px'pi: Mauch, 134 Cal. 
500, 66 PB 734. 

Colo.—Waters v. People, 23 Colo. 
83, 46 P 112,58 AmSR 215, 33 LRA 
836. 

Ind.—Hunt v. State, 3 Ind. A. 383, 

29 NE. 933. 
- Mass.—Com. v: Magoon, 172 Mass. 
214, 51 NE 1082; Com. v. Wood, 111 
Mass. 408; Com. v. Lufkin, 7 Allen 
579. 

Mo.—State v. Hackfath, 20 Mo. A. 
614 


N. H.—State v. Avery, 44 N. H. 392. 

N. Y.—People v. Tinsdale, 10 Abb- 
PrNS 374; Peo. v. Brunnell, 48 HowPr 
435. 

N. C.—State v. Neal, 120 N.C. 613, 
27 SE 81, 58 AmSR 810. 
- Wng.—Duncan v. Pope, 19 Cox C. C. 


241 
N. W. Terr.—Reg. v. Mennel, 1 
Terr, L. 487 


In Com. vy. Lufkin, 7 Allen (Mass.) 
579, 581, the court said: “The mo- 
tive of intending to inflict injury or 
suffering is not, by the terms of the 
statute, made an essential element 
of the offence. And although the 
most common case to which the stat- 
ute would apply is undoubtedly that 
in which an animal is cruelly beat- 
en or tortured for the gratification 


(2) Malice toward Owner. 
of statutes to prevent cruelty is the protection of 
the animals themselves, and not the owner’s prop- 
erty rights, therefore malice toward the owner, or 


ANIMALS 


offense.®1 


eruelty.°? 


The object 


of a malignant or vindictive temper, 
yet other cases may be suggested, 
where no such express purpose could 
be shown to exist, which would be 
within the intent as well as the let- 
ter of the law. Thus, cruel beating 
or torture for the purpose of train- 
ing or correcting an intractable ani- 
mal; pain inflicted in wanton or reck- 
tess disregard of the suffering it oc- 
casioned, and so excessive in degree 
as to be cruel; torture inflicted by 
mere ‘inattention and criminal indif- 
ference to the agony resulting from 
it, as in the case of an animal con- 
fined and left to perish from star- 
vation; we can have no doubt would 
be punishable under the statute, even 
if it did not appear that the pain 
inflicted was the direct and principal 
object Severe ‘pain inflicted upon 
an animal for the mere purpose of 
eausing pain or indulging vindictive 
passion is cruel. And so it is if in- 
flicted without any justifiable cause, 
and with reasonable cause to know 
that it is produced by the wanton 
or reckless conduct of the person who 
occasions it.” 

[a] If there was cruelty in fact 
(1) it is immaterial that defendant 
did not intend to be cruel. Duncan 
v. Pope, 19 Cox C. C. 241. (2) It need 
not appear that he knew that he was 
eruel, and that he was willing to be 
so, but only that he intentionally 
and knowingly did acts which were 
plainly of a nature to inflict unnec- 
essary pain, and so were unnecessa- 
rily cruel. Com. vy. Magoon, 172 Mass: 
214, 51 NE 1082. : 

[b]  Carelessness held not crimi- 
nal.—In Westbrook v. Field, 51 J. P. 
726, defendant was charged -with 
causing a sheep to be tortured. it 
was shown that he put a sheep whose 
leg was broken into a pen with other 
sheep which trampled upon it. It was 
held that-his act, although careless, 
did not amount to causing the sheep 
to be tortured. 

[ce] Exposure to savage beasts.— 
IneThietbar. v.c Craigen;;:217Cox C.-C: 
44, it was held that there was suffi- 
cient evidence of mens rea to justify 
a conviction under the Cruelty to 
Animals Acts (12+/&) 13) Vict:- ¢7 92); 
where defendant, a lion tamer, con- 
ducted performances with a pony in 
the lion’s cage and during a per- 
formance one of the lions jumped 
out of its place and put its paws 
on the pony and sniffed at it, where- 
upon defendant drove the lion back 
to its place, and later in the pér- 
formance when defendant’s attention 
was diverted the lion again sprang 
upon the pony inflicting injuries of 
which it died. 

57. Liability of owner or cus- 
todian for act of servant see infra 


§ 218. 

58. Stage Horse Cases, 15 AbbPr 
NS (N. Y.) 51; Greenwood v. Back- 
house; £20niCoxsi€; Cx» 196%) Elliott». 


Osborn, 17 Cox C. C. 346; Small v. 
Warn, 4 e0te .. 20: 
59. See supra § 208 note 23. And 
nee Peo. v. Brunell, 48 HowPr (N. Y.) 
60. Com. v. McClellan, 101 Mass. 
34; State v. Roche, 37 Mo. A. 480; 


Useful purpose.®? 
or suffering on an animal, where the object to be 
attained thereby is a good one, as the training of 
the animal or the saving of human life.*4 

Protection of property. 
wound or kill an animal in order to preserve one’s 
property from its depredations, where other means 
have failed,®? although in North Carolina it has 
been held that the fact that the animal was tres- 


[3C.J.] 69 


intent to injure him, is not an ingredient of the 


[§ 216] 2. Defenses. Act of mercy. It seems 
that a person who kills an enfeebled and ineapaci- 
tated animal as an act of mercy is not guilty of 


It i8 not cruelty to inflict pain 


It is not cruelty to 


State v. Hackfath, 20 Mo. A. 614; 
State v. Allison, 90 N. C. 733; State 
v. Simpson, 73 N. C. 269. 

61. Peo. v. Tessmer, 171 Mich. 522, 
137 NW 214, 41 LRANS 433; State 


v. Prater, 130 Mo. A. 348, 109 SW 
1047; State.v. Avery, 44 N. H. 392; 
Branch v. State, 41 Tex. 622. 

62. Ferrias v. People, 71 Tll. A. 
559; Reg. v. Mennel, 1 Terr. Li: 487. 

63. Surgical operations, etc. see 
supra § 211. ‘ 

64 State v. Avery, 44 N. H. 392; 
Cornelius v. Grant, 7 Se. Sess. Cas. 
(4. ser), 13.7, VIny Comerv., Satine 


Allen (Mass.) 579, 582, the court said: 
“Tt certainly is not true, as an ab- 
stract proposition, that it is imma- 
terial what may be the motive of a 
person who inflicts pain upon an 
animal, in determining the crimi- 
nality of the act. Pain inflicted for 
a lawful purpose and with a jus- 
tifiable intent, though severe, does 
not come within the statute mean- 
ing of ‘cruel.’ ... To drive a horse 
at a rate of speed most distressing 
to the brute, when the object is to 
save human life, for example, or to 
attain any other object of adequate 
importance, may yet be lawful.’ 

[a] Presumption of good intent.— 
In State v. Isley, 119 N. C. 862, 26 
SE. 35, defendant was indicted for 
cruelty to animals. It appeared that 
a horse was running loose in the 
street, on which there were many 
people, and that defendant, a police 
officer, picked up a rock weighing 
about five pounds and, as the horse 
turned to run on the sidewalk, de- 
fendant threw the rock, struck the 
horse between the ears, and knocked 
him down. It was held that the trial 
court erred in directing a verdict of 
guilty, because defendant, being a 
police officer, was presumed to have 
acted in good faith, and until this 
presumption was overcome by proof 
of a “willful” purpose to injure the 
horse, he stood excused. 

AeeR: Ark.—Grise v. State, 37 Ark. 

Ga.—Miller v. State, 5 Ga. A. 463, 
63) SE 571. ‘ 
Be Uhre ens, v. People, 11% Ml. A: 

Ind.—Hunt v. State, 3 Ind. A. 383, 
29 NE. 933. 

La.—State v. Karstandiek, 49 Ia. 
Ann. 1621, 22 S 845, 39 LRA 520. 

Mass.—Com. v. Lufkin, 7 Allen 579. 

Miss.—Stephens vy. State, 65 Miss. 
329, 3 S 458. 

Tenn.—Hodge v. State, 11 Lea 528, 
47 AmR 307. 

Tex.—Branch vy. State, 41 Tex. 622; 
McMahan v. State, 29 Tex. A. 348, 
16 SW 171; Brewer vy. State, 28 Tex. 
A. 565, 183 SW 1004; Reedy v. State, 
22 Tex. A. 271, 2 SW 591; Farmer v. 
State, 21 Tex! A. 423, 2.SW. 767: 
Payne v. State, 17 Tex. A. 40: Thom- 
as v. State, 14 Tex. A. 200; Davis v. 
State, 12,-Tex, A: 11: Lott vy. State) 
9 Tex. A. 206. 

Eng.—Armstrong v. Mitchell, 20 
Cox Cy C5497 


[a] Protecting horse.—In Farmer 
v. State. 21 Tex. A. 423, 2 SW 1767, 
defendant, in order to preserve his 


horse from injury, shot and wound- 


70 [80.5.] 


passing and committing depredations at the time 
of the killing or infliction of the injury is no justi- 
fication to the wrongdoer.®® 

Even reasonable ground to fear injury to prop- 
erty is a good defense to a prosecution for ‘‘need- 
lessly killing’’ an animal.®? 

Good faith. It is available, as a defense to a 
eharge of willfully and cruelly overdriving a horse, 
that defendant, a minor, honestly exercised his 
judgment.®® 

Impulse of anger. It is no defense to an indict- 
ment for cruelty to animals that the killmg was 
done on an ‘‘impulse of anger.’’ ® 

Intoxication, and circumstances resulting there- 
from, furnish no excuse for a person who cruelly 
treats an animal in his custody.7° 

Sport or amusement. Defendant cannot plead 
that the killing or wounding was done in the grati- 
fication of a taste for sport or amusement.” 

[§ 217] 3. Persons Liable—a. In General. The 
statutes against cruelty to animals apply equally to 
the owners and to other persons, so that when 


ed another horse which was attack- 
ing and pursuing it. It was held 
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protecting his father’s property he 
shot and killed one of the hounds. 


[$§ 216-218 


cruelty is charged the ownership of the animal is 
entirely immaterial.7? The fact that a person has 
committed a trespass by striking the horse of an- 
other does not render the act cruel, where such 
striking, if done by the owner for the same purpose, 
would not have been so.** 

Master for act of servant. The owner or cus- 
todian is not criminaly liable for eruelty, active or 
passive, done or caused by his agents or servants, 
with respect to animals owned by him or in his 
charge, unless knowledge and approval are in some 
way brought home to him.‘ 

[§ 218] b. Custodian of Animal. Under some 
statutes the offense consists in acts of cruelty by 
the person having the charge or custody of the 
animal, either as owner or otherwise.*® Under such 
a statute a stranger is not liable for failure to 
provide animals with food or shelter.7® 

Poundkeeper. It has been held that the keeper 
of a common pound is not guilty of cruelty, under 
the English statute, where he neglects to provide 
impounded animals with food and water."? 


said: “A man may be guilty of 
cruelty to his own animal, or to an 


that he .could not be convicted of 
willfully and wantonly wounding an 
animal, under the Texas penal stat- 
utes. : 

{b] Setting trap.—In Tennessee 
it is held that a person has a right 
to set a trap on his premises to pro- 
tect the same from the ravages of 
mischievous and depredating dogs. 
And if a dog is caught in such a 
trap and mutilated, the dog not hav- 
ing been lured on the premises by 
any bait, the owner of the premises 
is not guilty of ‘needless torture 
and mutilation” of the animal with- 
in the meaning of the statute. Hodge 
v. State, 11 Lea 528, 532, 47 AmR 
307. In this case the court said: 
“A literal construction of this act 
would seem to indicate that no one 
is permitted to kill or wound any 
living creature, however noxious, 
even a blackbird or a crow, or a 
skunk or a serpent, unless under 
some necessity, without being guilty 
of a penal offense. 
derstand such to be the meaning of 
this act. Whilst its object was to 
prevent cruelty to animals, and was 
intended as a humane provision for 
their protection, it was not intended 
to deprive a man of the right to pro- 
tect himself, his premises and prop- 
erty, against the intrusions of worth- 
less, mischievous or vicious animals 
by such means as are reasonably 
necessary for that purpose. The ob- 
ject of the statute was to protect 
animals from willful or wanton 
abuse, neglect, or cruel treatment, 
and not from the incidental pain or 
suffering that may be casually or in- 
cidentally inflicted by the use of 
lawful means of protection against 
them.” 

66. State v. Butts, 92 N. C. 784. 
See also State v.° Neal, 120 N. C. 613, 
27 SE 81, 58 AmSR 810 (where the 
prosecutor had been warned to pre- 
vent his fowls from trespassing). 

67. Hunt v. State, 3 Ind. A. 383, 
29 NE 933. In this case defendant, 
who was hunting, saw his father’s 
sheep, which were in an inclosure, 
running toward the woods as fast 
as possible, with several hounds 
after them, which were about twen- 
ty-five feet behind them when they 
entered the woods. The hounds were 
in fact following a fox trail, but de- 
fendant had no knowledge of the 
fact that a hunt was in progress, or 
of the chase of the hounds, until he 
saw the sheep running with the 
hounds behind them. Several sheep 
had been killed recently in the in- 
closure by dogs, and defendant sup- 
posed that the hounds were chasing 
the sheep, and for the purpose of 


We do not un-' 


It was held that defendant had rea- 
sonable ground to suppose that the 
killing was necessary to protect his 
father’s property, and that he was 
not liable criminally. 

68. Com. v. Wood, 111 Mass. 408 
(holding that in such a case evidence 
is inadmissible to show a request 
of the owner of the horse, on a for- 
mer occasion, not to permit defendant 
to have horses, as the question was 
whether the offense had been com- 
mitted, and not whether it was dis- 
ecreet or judicious to afford an op- 
portunity for its commission). 

69. State v. Neal, 120 N. C. 613, 
27 SE 81, 58 AmSR 810. 

70. Com. vy. Curry, 150 Mass. 509, 

23 NE 212; State v. Avery, 44 N. H. 
392) “In Com: v:" Curry, 50°¢Mass? 
509, 23 NE 212, defendant was in- 
dicted, under Pub. St. c¢ 207 § 52, for 
unnecessarily failing to provide a 
horse in his custody with proper 
food, drink, and_ shelter. The al- 
leged offense consisted in leaving the 
horse, harnessed to a carriage, in 
the woods all night, no food or water 
being supplied to the horse. De- 
fendant claimed that while driving 
through the woods he lost his way, 
got “bewildered,’’ and could not find 
his way out, and that he therefore 
left the horse and carriage and 
walked to a certain place for as- 
sistance. The question was raised 
as to whether defendant was intoxi- 
cated at the time, and the court said 
that such question was material only 
in determining whether he unneces- 
sarily left the horse, and that if de- 
fendant got bewildered because he 
had voluntarily become intoxicated 
his bewilderment was not a defense, 
although it might be if it resulted 
from other causes, but added that 
the jury could properly find that if 
defendant got bewildered at all in- 
toxication was the only reasonable 
explanation of his condition. In 
State v. Avery, 44 N. H. 392, defen- 
dant was indicted for cruelly beating 
a horse. It was held that the trial 
eourt properly declined to instruct 
the jury that if defendant was in- 
toxicated at the time he could not 
have the willful, malicious intent 
which was essential to the commis- 
sion of the offense charged. 
State v. Neal, 120 N. C. 613, 
58 AmSR 810; State v. 
Porter, Nal @, S887 PGs "SHR Ows: 
And see supra § 210. 

72. Ala.—Horton y. State, 124 Ala. 
80, 27 S 468. 

Ga.—James v. State, 1 Ga. A. 779, 
57 SH 959: 

Ind.—State v. Bruner, 111 Ind. 98, 
100, 12 NE 103 (where the court 


animal without any known owner, 
or which has, in fact, no owner’). 
Mass.—Com. v. Whitman, 118 Mass. 
458; Com. vy. Lufkin, 7 Allen 579. 
Tex.—State v. Brocker, 32 Tex. 611 
[overr State v. Smith, 21 Tex. 748]; 
Darnell v. State, 6 Tex. A. 482; Ben- 
son v. State, 1 Tex. A. 6. 
pene Va.—State v. Gould, 26 W. Va. 
73. Com. v. Lufkin, 7 Allen (Mass.) 
579 (where the owner of a horse 
drove him to defendant’s house and 
stopped there, and defendant struck 
the horse for the purpose of driving 
him away. The court said that the 
jury should have been made to un- 
derstand that if defendant struck the 
horse without any intent to torture 
or injure him, and the blows given, 
if they had been given by his own- 
er for a like purpose of ‘driving him 
away, would not have been so ex- 
cessive -as to be cruel, defendant 
would not be an offender under the 
statute against cruelty to animals 
simply because he was a trespasser 
in striking the horse). 


74. Roeber v. Society, ete, 47 N. 
Si L. 237; Muhlhauser v. State, 25 
Oh. Cir. Ct. 81; Greenwood v. Back- 


20.Cox CiaiCe 196ew Sima sive 
Warr, 47 J. P. 20. 

There is no presumption of 
the approval by the master, in his 
absence, of the cruel act of his ser- 


vant. Roeber v. Society, ete., 47 N. 
Ady EY 
[b] A receiver of cattle which are 


suffering who has directed his em- 
ployees to alleviate their condition 
is not liable for such employees’ neg- 
lect when he has no knowledge of 
their disobedience, or has not will- 
fully shut his eyes to the facts. 
yt hie vemOsborn; ATO Cox’ Gunc: 


75. State v. Clark, 86 Me. 194, 29 
A. 984; State v. Spink, 19 R. I. 353, 
36 A 91. And see Com. v. Whitman, 
118 Mass. 458. 

76. Pieper v. Krutzfeldt, 155 Iowa 
716, 721, 136 NW 904 (where the 
court said: “Only those owning or 
having the care or control thereof 
are required to provide ‘with proper 
food, drink, shelter or protection 
from weather,’ and it was not in- 
tended to impose on others who may 
learn of an animal’s lack of proper 
care the duty to supply these at the 
peril of being punished by the crim- 
inal laws of the state’). . ; 

77. Dargan v. Davies, 2 Q. B. D. 
118 (holding that the act was not 
intended to apply to the keeper of 
the pound, but to the person who 
took the animal there and caused it 
to be confined). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 219-225] 


[§ 219] - c. Agents and Servants. Irrespective of 
the criminal liability of the owners of animals for 
causing or permitting them to be cruelly treated, 
persons employed by them and actively engaged in 
the commission of the cruel acts are punishable 
under statutes prohibiting the commission of such 
acts by ‘‘any person,’’ ete.7§ 

[§ 220] d. Aiders and Abettors. One who aids 
and abets an act of cruelty to an animal is lable 
in the same manner as the principal.’® 

[§ 221] e. Passenger on Hired Vehicle. A pas- 
senger on a hired vehicle, the driver having the 
whole control thereof, cannot be convicted of cruelty 
for overdriving the horses. ey 

[§ 222] 4. Indictment, Information, or Complaint 
—a. In General. The indictment, information, or 
complaint must describe the offense with reasonable 
certainty,®' so as to apprise defendant of the of- 
fense with which he is charged,®? and to enable him 
to plead a conviction or an acquittal in bar of an- 
other prosecution for the same offense.*? Charging 
the offense in the statutory language, or language 
substantially equivalent thereto, will ordinarily be 
deemed sufficient.** 

78. Peo. v. Tinsdale, 10 AbbPrNS 


(CN. Y.) 374 (holding that the em- 
ployment by a street railway com- 


ANIMALS 


which is defective under the law in 
force when the offense was 
mitted, if it is a good pleading under 


[ECoay at 


[§ 223] b. Particular Averments—(1) Charge . 
and Custody of Animal. Where the charge and cus- 


‘tody of the animal by the person illtreating it is 


necessary to make out the offense, the fact that 
at the time of the offense such person had the charge 
and custody of the animal in question must be ap- 
propriately averred.*®® It is not necessary to specify 
the nature of the custody.*® 

[§ 224] (2) Intent.*” Where, to constitute the 
offense, it is necessary that the alleged cruelty or 
abuse should be done unlawfully, maliciously, will- 
fully, needlessly, or the like, the act should be so 
characterized by the use of the statutory language 
or its equivalent.6* Such a characterization of the 
act is necessary too in an indictment framed on a 
statute simply denouncing the killing or abuse of 
animals, for it will not be presumed that the legis- 
lature intended to punish a mere unintentional or 
accidental injury;®® but, if the intent with which 
the act is done forms no ingredient of the offense, 
it need not be averred.°° 

[§ 225] (8) Cruelty—(a) Mode or Means Em-. 
ployed—aa. In General.°t Where the act of cruelty 
charged is made illegal by statute the particular 
ment for permitting a dog to be sub- 


mitted to unnecessary torture see 
Com. v. Thornton, 1138 Mass. 457: 


com- 


pany of a conductor and driver to 
operate a car will not exempt the 
latter from punishment for overload- 
ing and overdriving a horse attached 
‘thereto). In this case the court said 
that the conductor was perhaps more 
responsible than the driver, because 
a driver is usually more or less in 
subjection to the orders of the con- 


ductor. 
piste ie che v. Sims, “ [1898] 2°Q. 

[a] Leaving sick horse to _ be 
worked.—The owner of an omnibus 
line who, knowing that a horse is 
sick and unfit to work, leaves him 
among the working horses in the 
stable, to be required and compelled 
to do the ordinary routine work of 
a working horse, contributes toward 
the furtherance of an act of cruelty 
to animals, even though he is not 
present when the animal is actually 
driven. Peo. v. Brunell, 48 HowPr 
(N. Y.) 435. 

{b] The superintendent of an om- 
nibus line is guilty of doing an act 
toward the furtherance of an act of 
cruelty to an animal, under the New 
York penal statute, when one of the 
drivers takes out a horse which is 
unfit to work, such driver acting un- 
der the orders of the superintendent. 
‘Peo. v. Brunell, 48 HowPr (N. Y.) 435. 


80. Atkins v. State, (Miss.) 32 S 
921. 
81. Warner v. Perry, 14 Hun (N. 


Y.) 887 (holding that there is no 
jurisdiction to issue a warrant 
where the complaint insufficiently 
charges the offense); Rose v. State, 1 
Tex. A. 400. 

[a] “Beating” a horse, in an_in- 
dictment charging that defendant 
“did cruelly beat a certain horse,” 
refers to the infliction, of blows, and 
cannot be understood as referring to 
a race or other act of contest. Com. 
v. McClellan, 101 Mass. 34. 

[b] A simple charge of cruelly 
killing an animal does not charge the 
offense of cruelly beating, or need- 
lessly mutilating, etc. Hunt v. State, 
Syaund. +A. 383! 29) NE 933. 

82. State v. Greenlees, 41 Ark. 353; 
State v. Haley, 52 Mo. A. 520..- 

[a] Facts must be set out show- 
ing that defendant was active in 
some way in causing or procuring the 
cruelty complained of. Roeber  v. 
Society, etc., 47 N. J. L. 237. 

[b] Change in pleading between 
time of commission of offense and 
time of trial.—Defendant cannot suc- 
cessfully object to an indictment, 


the law in force when the present- 
ment was made, and when the trial 


ie eeeet Rountree v. State, 10 Tex. 
"83. “Rose v. State, 1 Tex. A. 400. 


84. Ala.—Thomas v. State, 166 Ala. 
40, 52 S 34. 
Cal.—Ex p. Mauch, 134 Cal. 500, 66 


P 734. 

Ind.—State v. Giles, 125 Ind. 124, 
25 NE 159. 

Me.—State v. Clark, 86 Me. 194, 
29 A 984. 

Md.—State v. Falkenham, 73 Md. 


463, 21 A 870. 

Mass.—Com. v. Edmands, 162 Mass. 
517, 39 NE 183; Com. v. Thornton, 
113 Mass. 457; Com. v. McClellan, 101 
Mass. 34. 

eae i —State v. Comfort, 22 Minn. 


i Moe State v. Goss, 74 Mo. 592 
State v. Prater, 130 Mo. A, 348, 109 
SW 1047; State v. Haley, 52 Mo. A. 
520; State v. Hackfath, 20 Mo. A. 614. 


N. J.—Roeber v. Society, etc, 47 
INSOS. OI e23% 
C, 101, N.C: 


N. 

702, 8 SEH 346. 

Tex.—Turman v. State, 4 Tex. A. 
586; Benson v. State, 1 Tex. A. 6. 

W. Va.—State v. Gould, 26 W. Va. 
258. 

[a] Forms.—For form (1) of an 
affidavit charging the overdriving of 
horses see Friedline v. State, 93 Ind. 
366. (2) Of an information for same 
offense see State v. Hailey, 52 Mo. A. 
520. (3) Of a complaint for cruelly 
driving see Com. v. Porter, 164 Mass. 
576, 42 NE 97. (4) Of an indictment 
for overloading street car horses by 
a driver and car conductor see Peo. 
v. Tinsdale, 10 AbbPrNS (N. Y.) 374. 
(5) Of complaints for failure to pro- 
vide horse with prover food and shel- 
ter see State v. Clark, 86 Me. 194, 
29 A 984: Com. v. Edmands, 162 Mass. 
517, 39 NE 183. (6) Of complaint for 
beating horses see Com. v. Lufkin, 
7 Allen (Mass.) 579. (7) Of an in- 
dictment for same offense see Com. 
v. McClellan, 101 Mass. 34. (8) Of 
indictment for cruelty to a horse see 
State v. Falkenham, 73 Md. 4638, 21 
A 370. (9) Of an indictment for 
shooting a mule see State v. Gould, 
26 W. Va. 258. (10) Of a complaint 
for beating a cow see Com. v. Whit- 
man, 118 Mass. 458. (11) Of an in- 
dictment for same offense see State 
v. Allison, 90 N. C. 7383. (12) Of an 
information for beating, maiming, 
and killing pigs see State v. Pruett, 
61 Mo. A. 156. (18) Of an indict- 


(14) Of a complaint for releasing a 
captive fox and dogs to hunt it see 
Com. v. Turner, 145 Mass. 296, 14 
NE} 130: , (15) Of an affidavit charg- 
ing the burning and torturing of a 
goose see State v. Bruner, 111 Ind, 
98, 12 NE 103. 

85. Christian v. State, 171 Ala. 52, 
54 S 1001; State v. Clark, 86 Me. 
194, 29 A "984; State v. Haskell, 76 
Me. 399; State v. Spink, 19 R eineh 
36 A 91 

[a] Sufficiency of allegation.—(1) 
A charge of having the “custody and 
control” is sufficient (State vy. Clark, 
86 Me. 194, 29 A 984); (2) but an 
allegation of ownership is not (State 
Vv. Spink, 19 R.yI-(353, 36 AW 91). 


fe State v. Clark, 86 Me. 194, 29 
87. See generally Indictments and 


Informations [22 Cyc 329 et seq]. 
88. Cal.—Ex p. Mauch, 134 Cal. 

500, 66 P 734. 

oe .—Com. y. Thornton, 113 Mass. 


N. Y.—Warner y. Perry, 14 Hun 337, 
nos C.—State v. Allison, 90 N. ©. 

Tex.—State v. Rector, 34 Tex. 565. 

[a] “Cruelly” will include (1) 
both the willfulness and cruel tem- 
per with which the act was done and 
the pain inflicted (Com. v. McClellan, 
101 Mass. 34), (2) and also knowl- 
edge of the commission of a wrong- 
ful act (Com. vy. Porter, 164 Mass, 
576, 42 NE 97). 

[b] “Knowingly, wilfully, and 
needlessly.”—An averment that de- 
fendant did “knowingly, wilfully and 
needlessly act in a cruel manner to- 
ward a certain fowl, to wit, a chick- 
en, by killing said chicken,” ids-a 
sufficiently intelligible charge that 
defendant was guilty of cruelty to 
the fowl by needlessly and willfully 
killing it. State v. Neal. 120 N. 5 
613, 27 SE 81, 58 AmSR 810. 

[ec] “Willfully and unlawfully.’— 
A complaint charging defendant with 
willfully and unlawfully beating and 
torturing a certain dog is not in- 
sufficient, in that it fails to charge 
that the act was malicious, as will- 
ful and unlawful cruelty is malice. 


a p. Maunch, 134 Cal. 500, 66 P 

89. State v. Allison, 90 N. os 733; 
State v. Simpson, 73 N. C. 26 

90. State v. Hackfath, 20 Mo. A. 
614; Burgman vy. State, (Tex. Cr. A.) 
34 SW 111. 

91. See generally Indictments and 


Informations [22 Cyc 826 et seq]. 
° 
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.means and instruments made use of to accomplish 


it need not-be averred, but may be proved to estab- 
lish the offense.°? Where, however, the language 
of the statute is not precise, but imphes that a 
variety of acts or things, in whole or in part, may 
or may not constitute the offense, the facts which 
give special character and significance to the par- 
ticular form of the offense should be appropriately 
set out.°? Thus it has been held that, in charging 
the offense of torturing or mutilating an animal, the 
method of torture or mutilation, as well as the 
effect produced, should be stated. 

[§ 226] bb. Repugnancy.°®> The means alleged 
to have been used in the commission’ of the act or 
acts of cruelty should not be repugnant; and a 
count alleging the commission of the offense in two 
different and inconsistent ways is objectionable.® 

[§ 227] (b) Description of Injury. Where the 
statute does not describe the injury, it is not neces- 
sary to describe or characterize it, unless some suf- 
ficient reason exists for such particularity.°7 On 
the other hand, it has been held that, where mutila- 
tion is charged, its kind or character must be 
alleged.®® 

[ ° 228] (4) Description of Animal—(a) In Gen- 
eral. The animal as to which the cruelty is alleged 
to have been perpetrated need not be described with 
extreme particularity; but it will ordinarily be suf- 
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ficient to show that the animal is within the pro-- 
tection of the statute.®® 

[§ 229] (b) Ownership. Since, as a rule, stat- 
utes denouncing cruelty to animals are designed for 
the protection of the animals themselves irrespec- 
tive of’ their ownership, it is not necessary to allege 
the ownership; nor is it necessary to negative the 
idea of a property right in the accused unless the 


' statute so requires.t 


[§ 230] (c) Value. Where the punishment 
which may be imposed is not in any way dependent 
on the value of the animal killed, injured, or abused, 
averments of such value are not requisite.? It is 
otherwise where the amount of the fine to be im- 


posed depends upon the value of the animal.’ 


[§ 231] (5) Time of Offense. Offenses involv- 
ing continuous action, and which may be continued 
from day to day, may be so alleged.+ 

[§ 232] c. Surplusage. Unnecessary averments 
will not render defective an indictment. otherwise 
good; the redundant statements may be rejected as 
surplusage,® unless the unnecessary allegation is de- 
seriptive of the animal, in which case it cannot be 
disregarded. An averment of ownership is matter 
of deseription within this rule.” 

[§ 233] d. Duplicity. An indictment charging 
more than one distinct offense in a single count 
is fatally defective.* But a charge of various acts 


92. Ark.—State v. Greenlees, 41 96. State v. Haskell, 76 Me. 399| Rivers v. State, 10 Tex. A. 177; Dar- 


Ark. 353. 


(holding that a count charging that] nell v. State, 6 Tex. A. 482; Turman 


Mada.—State v. Falkenham, 73 Md.| defendant did cruelly torment, tor-| Vv. State, 4 Tex. A. 586; Collier v. 


463, 21 A 370. 
Minn.—State v. Comfort, 22 Minn. 
71 


Mo.—State v. Goss, 74 Mo. 592. 

N. C.—State v. Neal, 120 N. C. 613, 
27 SE 81; 58 AmSR 810; State v. 
Watkins, 101 N. C. 702, 8 SE 346. 

Pa.—Com. v. Lewis, 140 Pa. 261, 
(dN IN. ee OG pal i bos BL eX 522. 

W. Va.—State v. Gould, 26 W. Va. 
258 (holding that it is sufficient in 
describing the offense to use the 
words of the statute, “overdrive, 
overload, deprive of necessary sus- 
tenance, unnecessarily and_ cruelly 
beating, or needlessly mutilate, and 
kill,” as the case may be, without 
adding the circumstance or manner 
in which this was done). 

93. -State-v. Watkins, -101 -N. C. 
702, 8 SE 346. 

94. State v. Bruner, 111 Ind. 98, 
12 (NE 108;- State : v. Gould, 26 W. 
Vain 258: In State v. Watkins, 101 
N. C. 702, 705, 8 SE 346, the’ court 
‘said: “The indictment charges that 
the defendant ‘did,’ &c., ‘torture, 
torment and act in a cruel manner,’ 
&c. These are words of the statute, 


‘but they are not precise in their 
‘meaning; they designate rather than 


define the offence-or suggest the acts 
that constitute it; they do not, of 
themselves, import what is meant by 
the statute; in pleading, they need 
to be aided by charging acts that 
certainly imply what is meant by 
the terms torture and torment, and 
they should be so charged as that 
the Court can see that they do.” 

[a] Merely charging tying things 
to a horse’s tail, without averring the 
effect of such act, does not charge 
torturing. State v. Pugh, 15 Mo. 
509. 

[b] Burning fowl.—A charge of 
torturing, tormenting, and needlessly 
mutilating an animal by then and 
there unlawfuliy turpentining and 
burning the animal in a cruel and 
wanton manner, while possibly inapt 
and not so full as it might be, war- 
rants a fair inference that the ac- 
cused put turpentine on the animal 
and thereby caused it to be burned 
in a cruél and wanton manner. State 
ae Bruner, ? U2) id. 98s 102) aN 
103. 

95. See generally Indictments and 
Informations [22 Cyc 298 et seq]. 


ture, maim, beat, and wound a horse, 
and deprive him of necessary sus- 
tenance,. stated a single offense, the 
different descriptions of the offense 
not being repugnant). 

97. State v. Giles, 125 -Ind. 124, 
25 NH.159 (holding that a statement 
of the means employed in the com- 
mission of the act apprises the ac- 
cused of the charge as fully as 
though the injury was fully de- 
scribed). : 

[a] -A charge of “shooting” is 
equivalent to a charge of ‘‘wound- 
ing.’’. State. v. Butts,: 92 .N..C...784. 

98. Avery v. People, Ply aay An 
332. And see supra § 225 note 94. 

99. Com. v. Whitman, 118 Mass. 
458; Com. v. McClellan, 101 Mass. 34. 
But see.State v. Watkins, 101 N. C. 
702, 8 SE 346 (holding that the ani- 
mal abused should be described with 
reasonable certainty). 

{a] MTllustrations.—(1) A designa- 
tion of the animal as a “hog” is 
sufficient under a statute’ protecting 
“swine... Rivers v. Statée,-10 Tex. A. 
177. (2) Charging the killing of a 
“barrow” is a charge of killing an 
animal. State v. Greenlees, 41 Ark. 
353. (3) The court will take judicial 
notice that a mule is a ‘domestic 
animal” so protected (State v. Gould, 
26. W. Va. 258), (4) and an infor- 
mation charging the wounding of an 
animal of the class enumerated in 
the statute need not further allege 
that it was a “domesticated animal’ 
(Rivers v. State, supra). 

[b] Color of animal.—‘“A certain 
horse, a dumb animal under the stat- 
ute,” is sufficient without a _ speci- 
fication of the color of the animal. 
Benson v. State, 1 Tex. A. 6. 

[ce] Protection from second prose- 
cution.—Particularity for the sake of 
distinguishing the animal from others 
of the same kind is unnecessary to 
protect the accused from -.a second 
prosecution for the same _ offense. 
Com. v. McClellan, 101 Mass. 34. 
ye Ark.—Grise v. State, 37 Ark. 

Ind.—State v. Bruner, 111 Ind. 98, 
12 NE 103. 

Mass.—Com. v. Whitman, 118 Mass. 
458; Com. v. McClellan, 101 Mass. 34; 
Com. v. Lufkin, 7 Allen 579. 

Tex.—State v. Brocker, 32 Tex. 611 
[overr State v. Smith, 21 Tex. 748]; 


State, 4 Tex. A. 12; Rose v. State, 1 
ex: A. 400; Benson v. State, 1 Tex. 


6. 
Ape Va.—State v. Gould, 26 W. Va. 

2. Grise v. State, 37 Ark. 456; Tur- 
man v. State, 4 Tex. A. 586; State 
ve Gould, 26% WeaVa. +258. 

8. .Dunklin vy. State, 134 Ala. 195, 
32 S 666. And see Thomas vy. State, 
166 Ala. 40, 52 S 34. 

4 State v. Cook, 75 Conn. 267, 53 
A. 589; metake v. Bosworth, 54 Conn. 
1; 4 A_ 248, 

Ds Soe Indictments and Informa- 
tions [22 Cyc 367 et seq]. 

[a] Illustrations.—Thus the un- 
necessary insertion (1) of the word 
“cruelly” in an indictment for the 
failure of the custodian of a horse 
to furnish it with proper shelter and 
protection (Com. v. Edmands, 162 
Mass. 517, 89 NE .183), (2) or in an 
indictment for overdriving (Com. v. 
Flannigan, 137 Mass. 560); (3) of 
allegations as to charge or custody 
(Com. v. Whitman, 118 Mass. 458); 
(4) and of allegations that defen- 
dant did “shoot, torture, and other-- 
wise ill-treat,’ etc., following a di- 
rect charge of cruelty (State v. 
Gould, 26 W. Va. 258).does not ren- 
der the indictment bad. (5) Nor is 
an allegation of torture or cruelty 
necessary except as involved in un- 
necessary suffering, knowingly and 
willfully permitted (State v. Porter, 
112 N. C. 887, 16 SH 915). 

6. Benson v. State, 1 Tex. A. 6 
(color of animal). 

7. State v. Bruner, 111 Ind. 98, 12 
NE 108; Collier v. State, 4 Tex. A. 
12; Rose v. State, 1 Tex. A. 400. 

8. State v. Haskell, 76 Me. 399; 
State v. Gould, 26 W. Va. 258. See 
also generally Indictments and In- 
formations [22 Cyc 369, 376 et seq]. 

[a] Tllustrations.— (1) As charg- 
ing the cruel treatment of an animal 
in a specific way, and also charging 
the distinct offense of failing, as 
custodian, to provide for the wants 
of an animal in defendant’s care 
(State v. Haskell, 76 Me. 399); (2) 
or charging in one count separate 
and distinct offenses of a similar 
character, set out in the statute in 
the disjunctive, and’ each of which 
constitutes a misdemeanor (State v. 
Gould, 26 W..Va., 268). J 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 233-238] 


of cruelty, constituting but one offense, is not bad 
for duplicity where all of the acts charged are of 
the same nature.® A count charging two offenses 
is not fatally defective if one is adequately and the 
other inadequately alleged, as the latter allegation 
may be rejected as surplusage.!° 

Injury to several animals. Cruelty to more than 
one animal may be charged in one information.?! 

[§ 234] e. Indorsement of Prosecutor’s Name.” 
A statutory requirement of the indorsement of the 
prosecutor’s name on an indictment charging a tres- 
pass against the property of another has no appli- 
cation to an indictment against a person for cruelty 
to his own animals.13 i 

[§ 235] 5. Variance. There must be no material 
variance between the indictment and the evidence. 
Thus a charge of causing the death of an animal 
by neglect is not sustained by proof of a killing 
by blows;*® an allegation that the animal was 
wounded and killed, by evidence of wounding 
only;1° of ownership in one, by evidence of owner- 
ship in another;* nor is a charge of cruelty sus- 
tained by evidence of the killing of a trespassing 
animal, which killing constitutes the statutory of- 
fense of malicious mischief.1® It has been held, 
however, that proof of the killing of a particular 
kind of animal will support an averment of the 
killing of one of the same species differently de- 
seribed.?® 

[§ 236] 6. Evidence—a. Presumptions and Bur- 
den of Proof.2° In a prosecution for cruelty to 
animals the burden is upon the state to prove the 
offense.24 Where the issue is whether defendant 


9. State v. Gould, 26 W. Va. 258. 

[a] “Beat and torture.”—A com- 
plaint based on Mass. Gen. St. ec 165 
§ 41, charging that defendant, at a 
time and place named, “with force 
and arms unlawfully and cruelly did 
beat and torture a certain korse of 
the property of” two persons named, 


11. 
Tai9s 

12s 
seq] 


14. 
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Rex vy. Cable, [1906] 1 K. B. 


See also generally as to 
dorsements Indictments and Infor- 
mations [22 Cyc 254 et seq, 280 et 


qj. 
13. State v. Goss, 74 Mo. 592 
Avery v. Peo., 


[BG.Ja) 


‘‘needlessly’’ killed the animal, the burden of proof 
is upon the state to show, not only the killing, but 


also that it was done under such circumstances as, 


unexplained, would authorize the jury to believe 
that it was needless, in the sense of the statute.?? 
Where an animal was put in defendant’s keeping in 
good condition, and was thereafter found to have 
been injured, the presumption is that defendant in- 
jured it.?8 f 

[§ 237] b. Admissibility. To show the severity 
of the treatment to which animals were subjected 
and the extent of their injury, the value of the 
animals before the commission of the offense and 
the extent to which such value was impaired are 
admissible.** The apparent effect of blows is also 
admissible for this purpose.2> A photograph, prop- 
erly authenticated, is admissible to show the condi- 
tion of animals at a particular time.2* A witness 
may testify also as to knowledge of the disposition 
of a horse alleged to have been illtreated, and give 
his opinion that the horse was kind and manage- 
able.?? 

On the question of malice it is permissible to 
show not only the wrongful, willful, and intentional 
character of the killing, but also all relevant facts, 
such as the previous conduct of accused with ref- 
erence to depredations of the animals, the nature 
of the animals, and the manner in which the ani- 
mals were injured or killed.?§ 

Irrelevant evidence is of course inadmissible.? 

[§ 238] c¢. Weight and Sufficiency. The weight 
and sufficiency of the evidence is governed by the 
rules applicable in criminal cases generally.*° 


tentional lawlessness.” State  v. 
eee 130 Mo. A. 348, 357, 109 SW" 


29. Com. v. Wood, 111 Mass. 408 
(holding that on an indictment for 
cruelly overdriving a horse evidence 
that defendant’s parent formerly re- 
quested the owner of the horse not 


in- 
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does not charge two offenses. Com. 
v. Lufkin, 7 Allen (Mass.) 579; State 
v. Gould, 26 W. Va. 258: (2) So a 
count in a complaint is not bad for 
duplicity because it alleges that the 
defendant did ‘cruelly and unlaw- 
fully torment, torture, maim, beat, 
wound [his horse], and deprive [said 
horse] of necessary sustenance’; 
only one offense is alleged, and the 
different descriptions of it are not 
repugnant. State v. Haskell, 76 Me. 
399 


[b] “Overworking and ... neglect 
to feed and shelter cattle’ may be 
charged as one offense. State v. Bos- 
worth,.54 Conn. 1, 4 A 248. 

[c] Distinct charges in separate 
counts.—A count charging defendant 
with overworking oxen, on certain 
days, a count charging him with neg- 
lect to provide the animals with 
proper .food, drink, and protection 
during the same period, and a count 
eharging that during the same pe- 
riod he deprived them of proper sus- 
tenance, each charges one offense. 
State v. Bosworth, 54 Conn. i, 4 A 


248. : 

10. State v. Haskell, 76 Me. 399. 

{a] For example the addition, in 
any one count for overdriving, over- 
loading, or depriving of necessary 
sustenance, or unnecessarily or cruel- 
ly beating, or needlessly mutilating 
or killing, of the words ‘torture and 
torment,” or either of them, would 
not cause such count to be fatally 
defective as including a charge of 
more than one offense in a single 
count, although, in a separate count 
stating the mode of torturing, the 
torture would constitute a separate 
offense, the added words being mere 
surplusage. State v. Gould, 26 W. 
Va. 258. ‘ 


See generally Indictments and In- 
formations [22 Cyc 445 et seq]. 
15. Ferrias v. Peo., 71 Ill. A. 559. 
16. Reid v. State, 8 Tex. A. 430. 
17. Collier v. State, 4 Tex. A. 12. 
18. Brewer v. State, 28 Tex. A. 
565, 13 SW 1004; McRay v. State, 18 
aa. 331; Payne v. State, 17 Tex. 
4 


19. Grise v. State, 37 Ark. 456 
(where the killing of a hog was 
charged, and the killing of a pig 
proved). 

20. See Evidence [16 Cyc 976 et 
seq, 1050 et seq]. 

21.. Potter. v. Challans, 22) Cox. C. 
C. 302: 

22. Grise v. State, 37 Ark. 456. 


23 yLally «ve State;.5, Ga... A... 480, 
63 SE 543. See also Bailments [5 
Cye 217]. : 

24. ‘McKinne v. State, 81 Ga. 164, 
9 SE 1091. 

25. State v. Avery, 44. N. H. 392. 

26. State v. Cook, 75 Conn. 267, 
53 A 589. Generally as to admis- 


sibility of photographs see Hvidence 
[17 Cye 414 et seq]. 

27. State v. Avery, 44 N. H. 392. 
See also State v. Prater, 130 Mo. A. 
348, 109 SW 1047. 

28.. State v. Prater, 130 Mo. A. 
348, 109 SW 1047. 

{a] Evidence of the breachy habit 
of the animals and of what had 
transpired between their owner and 
defendant prior to the killing is ad- 
missible. State v. Prater, 130 Mo. 
A. 348, 109 SW 1047. 

[b] “The attitude of a defendant 
with regard to keeping a lawful fence 
is a circumstance touching the ques- 
tion of malice; as it tends to shed 
light on the problem of whether his 
temper and mood were law-abiding 
orsuch as would prompt acts of in- 


to let horses to defendant is inad- 
missible). 

30. See Criminal Law [12 Cye 490 
et seq]. 

[a] Neglect to feed and water.— 
Unnecessarily leaving a horse har- 
nessed to a carriage in the woods; 
where it remained all night uncared 
for, when it appears that the horse. 
was actually without food and drink 
for more than twenty-four hours, ex- 
cept the food which it obtained in the 
woods, is evidence cf a failure to’ 
provide the horse with proper food 
and drink sufficient to convict. Com, 
46 Curry; 160° “Massi9509> 923 aN By 

[b] Where evidence as to abuse 
and ill-treatment is very slight and 
utterly fails to show that the ani- 
mal’s death, which is charged as a’ 
part of the offense, was caused there~ 
by, a conviction is improper. Burg- 
man v. State, (Tex. Cr. A.) 34 SW 


111. 

[ce] Evidence held sufficient to 
sustain conviction. Griffith v. State, 
116\.Ga.”_335,, 43 (SH 251 tally, ave 
State, 5 Ga. A. 480, 63 SE 543; James 
v. State, 1. ‘Gav ‘A. “779, (57 SE) 959): 
Com. 'v. Turner, 145 Mass. 296, 14 
NE 130. In State v. Gould, 26 W. 
Va. 258, it was held that the jury 
had a right to infer that defendant 
cruelly beat a mule, where a wit- 
ness testified that the mule went into 
a barn, that defendant followed it 
with a clapboard in his hand, and 
that the witness heard defendant 
striking the mule.in the barn but 
could not see him. 

{[d] Evidence held insufficient to 
sustain conviction. Peo. v. Downs, 
1386 NYS 440; High v. State, (Tex. 
Cr. A.) 136 -SW 1353 Potter "ys ‘Chatl- 
lans,, 22 Cox C. C. 302. 


a 


74 [8C.J.] 


The connection of the accused with the commis- 
sion of the offense must be established by satisfac- 
tory proof.*? 

Means employed. Where the act is alleged to 
have been accomplished by more than one means, 
proof that any of the means charged was used 
proves the offense, where the penalty is the same 
whether one or all the means were used.*? 

Willfulness, wantonness, and intent. Proof of 
the mere fact of the infliction of the injury is not 
sufficient to establish the offense, where malice, will- 
fulness, wantonness, or the like is an essential in- 
gredient; but the willful or wanton. spirit which 
accompanied the commission of the act must be 
shown by proof of acts or conduct which will satisfy 
the jury that the offense was knowingly committed, 
or of the wicked intent of the accused.*? 

[§ 239] 7. Trial—a. Instructions.** The instrue- 
tions should be sufficiently full and explicit to en- 
able the jury to understand the precise nature of 
the offense ;?> and when, to convict, the jury must 
find that the act charged was done in a prescribed 
manner, the particular word used should be so de- 
fined that its effect will not be misapprehended in 
determining the guilt or innocence of the accused.*® 
The instructions should not assume facts not proved, 
such, for example, as the mutilation of the animal *? 
er the commission of the particular act charged.3® 

As to kind of animal. On trial of an. indictment 
framed under a statute forbidding the killing, maim- 
ing, ete., of ‘‘any domesticated animal,’’ an instrue- 
tion that the offense consisted of the killing, ete., 
of ‘fany animal,’’ while inaccurate, will not re- 
quire reversal, where it was not objected to or 
sought to be corrected, and no prejudice resulted.*® 

As to ownership of animal. The giving of in- 
structions which might possibly have misled the 
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circumstances, and the effeet of such proof.*? 
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jury, by causing them to regard as important the 
ownership of the animal in question, is error re- 
quiring reversal.*® 

As to willfulness or wantonness. Where willful 
or wanton conduct or intent is an ingredient of 
the offense, the jury should be informed as to the 
necessity of direct proof of this character, or of 
inferences which they may draw from the facts ang 


the evidence clearly establishes the existence of 


these elements, or conclusively negatives the idea 


that the act was unintentional, accidental, or done 


with a proper motive, it is not error to refuse to in-. 


struet the jury to consider whether or not the ac- 
cused acted in good faith.*? : 

As to justification. Where there is no evidence 
of justification an instruction that defendant must 
have been justified beyond a reasonable doubt is 
harmless error.*% 

[§ 240] b. Questions for Jury.** What consti- 
tutes cruelty is a question of fact on all the -evi- 
dence in a prosecution for eruelty to animals.*® 

[§ 241] 8. Punishment. It is competent for the 
legislature to provide such punishment as in its 
judgment the offense warrants;*® and, unless the 
punishment inflicted can be regarded as cruel or 
unusual, the courts cannot interfere.*7 If such 
cruelty is made a misdemeanor, and no punishment 
is provided, it is punishable by fine or imprison- 
ment, or both, like other misdemeanors.*® 

Fixing amount of fine. After a verdict of guilty 
the court should fix the amount of the fine to be 
paid; but where the court in form assesses the 
damages of plaintiff the error is formal and may 
be corrected.*® 

[§ 242] 9. Appeal.®° Mere formal defects in the 
indictment in characterizing the offense,°t or non- 


44, 
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31. Collier wv." State, 4 Tex. A.:12 
(where evidence that the animal was 
found dead on the farm of one of 
two defendants, and that the other, 
who was assisting in working the 
farm for a few days, gave no infor- 
mation to persons inquiring about 
the animal, was held insufficient to 
convict the latter). 

32. State v. Haskell, 76 Me. 399. 
woa.8 State .v. Jerater, 130.) Mo. A“ 
348, 109 SW 1047; State v. Roche, 
37 Mo. A. 480. 

34. As to instructions generally 
see Trial [38 Cyc 1594 et seq]. 


Se Conwwe ve) sluuLkin, wr | eAllen 
(Mass.) 579. 
sane Thomas vy. State, 14 Tex. A. 
0 


0. 
[a] “Needlessly.”—-A definition of 
“needlessly” as without necessity or 


* unnecessarily, as where one kills the 


domesticated animal of another, either 
in mere wantonness or to satisfy a 
depraved disposition, or for sport or 
pastime, or to gratify one’s anger, 
or for any other unlawful purpose, 
is erroneous where the lawfulness 
or unlawfulness of the act has 
no bearing upon its character as 
eharged. Neither would the defini- 
tion be sufficiently instructive to au- 
thorize the refusal of instructions, 
requested by the accused, which sub- 
stantially define the word correctly, 
and which he is entitled to have par- 
ticularly. impressed upon the jury 
—it being new, and a matter which 
they might misapprehend. Grise v. 
State, 37 Ark. 456, 462. 

[b] “Wilfully and wantonly.”— 
Where it is necessary that the act 
should have been “wilful and’ wan- 
ton,’ the court should expound the 
legal signification of the words “wil- 


fully” and “‘wantonly.’”’ Thomas. vy. 
State, 14 Tex. A. 200. 
37. Avery v. Peo., 11 Ill. A. 332. 
38. Roeber v. New Jersey S. P. 


CAS AT NIG. 2387 holding that, 
there being no presumption of the 
approval by the master, in his ab- 
sence, of the cruel act of his servant, 
a charge that the master, by his em- 
ployee, acted cruelly is. founded on 
no facts, and is not equivalent to 
a charge of causing or procuring the 
cruel act). 


ce Achterberg v. State, 8 Tex. 
“40. Com. v. Lufkin, 7 Allen 
(Mass.) 579. 

41. Farmer vy. State, 21 Tex. A. 


423, 2 SW 767 (Cholding that an in- 
struction is erroneous which makes 
the guilt or innocence of the accused 
dependent on whether or not he used 
unnecessary force in protecting his 
property, where that fact is not an 
issue involved except in so far as 
it may be considered by the jury in 
determining whether or not the force 
used was willfully used). 

42. State v. Neal, 120 N. C. 613, 
27 SE 81, 58 AmSR 810; Tinsley v. 
State, (Tex? Cri “AL) 22 “SW723970"40 
(where the testimony, showed _ that 
the chastisement inflicted on a horse 
was cruel in the,extreme and mani- 
fested a spirit of heartless and brutal 
rage, and it was. held that an in- 
struction that the jury might acquit 
if the beating was done “with the 
intent and design of compelling said 
horse to obey him, and he did not 
strike and beat the horse in a willful 
and wanton manner, with intent to 
injure him,’ was unauthorized). 

[a] Motive.—An instruction is im- 
proper, if it is calculated to make 
the determination turn on the ques- 
tion of whether or not defendant 
thought that he was unnecessarily 
cruel where there was cruelty in 
fact. Com. v. Magoon, 172 Mass. 
214, 51 NE 1082. 

43. State v. Neal, 120 N. C.. 613, 
27 SH 81, 58 AmSR 810: 


As to province of court and’ 
jury generally see Criminal Law [12 
Cye 100); Trial [38 Cye 1511 et seq]. 

45. Peo. v. Downs, 136 NYS 440. 

[a] Whether a car was or was 
not overloaded, is a question of fact 
for the jury to determine. Peo. v. 
Tinsdale, 10 AbbPrNS (N. Y.) 374. 

[b] Good faith or willful purpose. 
—Where it appeared that defendant, 
a ‘policeman, struck and felled a 
runaway horse with a large stone, 
it was error to direct a verdict of 
guilty, it being for the jury to de- 
termine whether the presumption 
that defendant acted in good faith 
was overcome by proof of a willful 
purpose to injure the animal. State 
v. Isley, 119 N.C. 862, 26 SE 35. 

46. Bland v. Peo., 32 Colo. 319, 76 
P 359, 105 AmSR 80, 65 LRA 424; 
Beamer v. State, 21 Oh, Cir. Ct. 440, 
12 Oh. Cir. Dec. 4. 

47. Bland v. Peo., 32 Colo. 319, 76. 
P 359, 105 AmSR 80, 65 LRA 424. 
See also Criminal Law [12 Cye 963 
et seq]. . 

48. State v. Greenlees, 41 Ark. 353. 

{a] The Maryland act of March 
27, 1890'(L. [1890] ¢ 198), in rela- 
tion to cruelty to animals, which is 
a general law on the subject, appli- 
cable to the whole state, and makes 
such cruelty a misdemeanor and 
therefore punishable by fine or im- 
prisonment, or both, superseded the 
local law of Baltimore city (1 Code 
Pub. Loc. L. art 4 § 242) providing 
for the punishment of cruelty to any 
horse, ox, or other animal by a fine 


‘of not less than five nor more than 


twenty dollars. State v. Falkenham, 
73 Md. 463, 21 A 370. 
49. New Jersey S. P. C. A. v. At- 
kinson, 76 N. J. L. 286, 69 A 976. 
50. See generally Criminal Law 
[12 Cye 792 et seq]. 
Als t Com. v. Flannigan, 137 Mass. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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prejudicial inaccuracies in an instruction defining 
the offense,°? cannot be availed of for the first time 
on appeal. In New Jersey, on appeal from a judg- 
ment for a penalty rendered by a justice, defendant 
is entitled to relief both as to matters of law and 
fact, as in other appeals from justices of the 
peace.°* 

[§ 243] B. Societies for Prevention of Cru- 
elty °*—1. Public Aid. In many of the states there 
now exist societies whose object is to prevent cru- 
elty and to bring to justice those who illtreat ani- 
These societies, in some instances, receive 
financial assistance from the government, which 
mainly consists in the payment to them of all or a 
portion of such fines as are imposed and collected 
for cruelty.°6 Where such moneys have been col- 
lected by, and are in the possession of, a munici- 
pality or its officers, the society may recover the 
same by an action against the municipality,°® after 
duly demanding the same.®? But an act requiring 
the owners of dogs to pay a license to a humane 
society for its own use is unconstitutional as being 
an unauthorized appropriation of public moneys.®® 
Such legislation has been upheld, however, where 
the society is not organized by the voluntary act 
of individuals under a general statute, but is incor- 
porated by special act, and all license fees are de- 
voted to carrying out the provisions of the act, or 
retained as compensation for enforcing it.5? 

[§ 244] 2. Rights and Privileges—a. To Keep 
Dogs without Payment of License Fee. A statute 
requiring the owners of dogs to pay a license fee, 
and permitting a society for the prevention of cru- 
elty to animals to appropriate and dispose of un- 
licensed dogs, or, in its discretion, to keep them 
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without the payment of any fee, is unconstitutional. 
Such a statute conflicts with the provision which 
forbids the grant of exclusive privileges and immu- 
nities.°° . 

[§ 245] b. To Kill Injured or Diseased Animals 
In the absence of statutory au- 
thority lawfully conferred, a humane society has 
no power to kill or destroy the animals of another 
without his consent, whether such animals are suf- 
fering from disease, starvation, or otherwise, and 
this is the case even if the animals are without 
value and admittedly so.°! The statutes of some 
states have given to any officer of these societies 
the right under specified conditions to kill or cause 
to be killed any animal found not properly cared 
for, diseased or injured past recovery, or unfit for 
any useful purpose.®?. But neither the suffering or 
distressed condition of the animal, nor the mis- 
conduct or delinquent attention of the owner, will 
justify the seizure or killing unless the facts relied 
on actually exist as prescribed by a lawful stat+ 
ute;°3 and no statute can-confer such authority that 
does not give the owner a right to be heard in & 
judicial or other similar proceeding and that does 
not make provision for just compensation for the 
value thereof.°* A statute authorizing a humane 
society to appropriate, dispose of, or destroy unli- 
censed dogs is not unconstitutional as a delegation. 
of governmental power; nor is it so as assuming © 
to vest in a private corporation the execution of 
police power, the authority vested in the officers or 
agents of such society to kill dogs being neither 
greater nor less than that conferred on other citi- 
zens.®> Aa ea 

[§ 246] (2) Liability of Society or Agent for 
61. Polar Wave Ice, ete, Co. v 


Illinois Humane Soc., 155 Ill. A. 310. 
62. See statutes of the several 


52. Achterberg v. State, 8 Tex. A.| fines collected in the city of Cohoes. 
463. American S. P. C. v. Cohoes, 4 
53. Roeber v. New Jersey S. P.j NYS 808. 
CG. A., 47 N. J. Ly 237; Pennsylvania 56. American S. P. C. A. v. Cohoes, 
R. Co. v. New Jersey S. P. C. A., 39/4 NYSt 808. 
N. J. L. 400 (convictions under the 57. American S. P. C, A. v. Glo- 
New Jersey acts of 1873 and 1880 | versville, 78 Hun 40, 29 NYS 257. 
[P. L. 80; P. L. 212] prescribing pen- 58. Fox v. Mohawk, etc., River 
alties for cruelty to animals). Humane Soc., 165 N. Y. 517, 59 NE 
54. Exemption from taxation see| 353 [aff 25 App. Div. 26, 48 NYS 


Taxation [387 Cyc 927. note’ 1]. 

55. See statutes of the several 
states; and cases infra this note. 

[a] Under the Massachusetts stat- 
utes (Pub. St. c 207 § 58), all fines 
collected upon “the complaint or in- 
formation of any officer or agent of 
the Massachusetts Society for the 
Prevention of Cruelty to Animals, 
under this act, shall inure and be 
paid over to the said society in aid 
of the benevolent objects for which 
it was incorporated.” Massachusetts 
A. v. Boston, 142 Mass. 24, 


Y. Pen. Code § 668 -pro- 
vides that “all fines, penalties, or 
forfeitures imposed or collected for 
a violation of the provisions of this 
title, or of any act for the prevention 
of cruelty to animals now in force 
or hereafter passed, must be paid on 
demand to the American Society for 
the Prevention of Cruelty to Ani- 
mals, except where the prosecution 
shall be instituted or conducted by 
a society for the prevention of cruel- 
ty to animals duly incorporated un- 
der the general laws of this State, 
in which case such fine, penalty or 
forfeiture must be paid on demand 
to such society.” This provision ap- 
plies to fines collected in a city in- 
corporated after the above section 
became a law, although the charter 
of such city gives it ample authority 
to deal with all offenses of that 
character, as such a charter does 
not amount to a repeal of the above 
section. American S. P. C. A. v. 
Gloversville, 78 Hun 40, 41, 29 NYS 
257. The above section applies to 


625] (where it is said that, conced- 
ing that a humane society was cre- 
ated as a subordinate governmental 
agency to assist in the enforcement 
of laws relative to animals, the devo- 
tion of the fees received to the care 
or destruction of unlicensed dogs is 
an unauthorized appropriation of pub- 
lic moneys, and not a lawful setting 
aside of public funds for the use of 
a corporation discharging duties as 
a governmental agency). This case 
construed N. Y. L. (1896) c 448, and 
it is to be noted that this statute 
was afterward amended to meet the 
decision. 

[a] “The ground of this decision 
[the Fox case, supra] ‘was two-fold. 
The court held: first, that the ap- 
propriation of the license fees to a 
society organized by the voluntary 
act of individuals alone is a gift of 
public moneys to or in aid of an 
association, corporation or private 
undertaking; second, that, since the 
statute then under consideration em- 
powered the society to appropriate, 
harbor and keep dogs without pay- 
ing any license fee, while every 
other citizen is obliged to pay such 
license fee,-it is unconstitutional be- 
cause it grants an exclusive privilege 
and immunity forbidden by the Con- 
stitution.” Peo. v. Delaney, 73 Misc. 
57, 1380 NYS 833. 


59. Peo. v. Delaney, 73 Misc. 5, 
130 NYS 8383 (construing L. [1894] 
ec 115, as amended by L. [1895] c 


412, and L. [1902] ¢ 495). 

60. Fox v. Mohawk, etc., River Hu- 
mane Soc., 165 .N. Y. 517, 59 NE 353 
[aff 25 App. Div. 26, 48 NYS 625]. 


4. 
What condition justifies kill- 
ing.—A horse is injured past recov- 
ery for any useful purpose, and may. 
therefore be lawfully killed, under 
N. Y. Pen. Code § 656, by an officer 
of a society for the prevention of 
cruelty to animals, when such horse 
is in an emaciated condition, having 
bruises about the head and body 
which are raw and bloody, and is 
lying among a lot of stones, unable 
to get upon his feet. Sahr v. Scholle, 
89 Hun 42, 35 NYS 97. : 
64. Ill—Polar Wave Ice, etc., Co: 
one Humane Soc., 155 Ill. .A. 
Me.—King v. Hayes, 80 Me. 206, 
13 A 882. ; 


. i.—Carter v.',Colby, .71 N: oH, 
230, 51 A 904. 
N. Y.—Sahr v. Scholle, 89 Hun 42, 
35 NYS 97. ‘ 
Oh.—Brill_v. Ohio Humane Soc., 
eet Cir... Ct... 358,)2. Oh. Cir.” Dec, 


9 a t 

[a] The Connecticut statute au- 
thorizing in one section the destruc- 
tion by an agent of incapacitated 
animals “in his charge,’ after con- 
demnation by_him with the aid of 
citizens called in, will not justify 
him in taking up and killing an ani- 
mal when he has failed to comply 
with other sections requiring him to 
give a prescribed notice to the owner 
of the taking, and to afford the lat- 
ter an opportunity to retake the ani- 


mal. Goodwin v. Toucey, 71 Conn. 
262. 41 A 806. 
65. Fox v. Mohawk, etc, River 


Humane Soc. 165 N. Y. 517, 59 NE 


76 [3C.9.] 


Unlawful Killing. An owner whose animal has been 
destroyed, without notice to him, by such an agent, 
has a right of action for damages, if he can estab- 
lish that the cireumstances authorizing the officer 


to act did not exist;°° but the agent or officer may 


justify by showing the existence of the facts author- 
izing the killing.*? If the agent transcends the au- 
thority which is specially conferred on him by 
statute and not delegated to him by the society, he 
is personally liable, and the society is not, unless it 
directed the commission of the act complained of.°* 

Measure of damages. In estimating the damages 
for the unlawful killing of an animal, the jury may 
take into consideration the fact that the state would 
pay a certain valuation in case of condemnation.* 

[§ 247] c. To Make Arrests. Where acts have 
been passed authorizing arrests to be made by a 
humane society’s officers or agents duly designated 
by the sheriff and authorized by the act to execute 
laws against cruelty, the commission of the for- 
bidden acts in the presence of such an officer will 
authorize the latter to arrest without a warrant." 
A warrant may first be obtained; and if it is, the 
person executing it will be protected like any other 
officer, whether the person arrested shall be proved 
to be guilty or innocent.71 But if the statute alone 
“is relied upon as the warrant, then the person mak- 
ing the arrest can have protection only by estab- 
lishing that the person arrested was found violat- 
ing the law.” 
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[§ 248] 3. Injunctions to Restrain. An injunc- 
tion will not issue to restrain a society, organized 
to enforce the laws respecting cruelty to animals, 
or to restrain its officers, who are vested with power 
to make arrests for that purpose, from exercising 
those powers, on the ground that the statute con- 
ferring such power is unconstitutional, or that the 
officers are exceeding their powers or using them 
oppressively by making arrests, where there is an 
adequate/remedy at law and the pecuniary responsi- 
bility of the society and its officers is unques- 
tioned.** The court may, however, enjoin the so- 
ciety or its agents from stopping the vehicles of a 
pubhe earrier of passengers, except for the purpose 
of an arrest for a palpable violation of the law, 
and from taking possession of the vehicles ‘or the 
horses attached, or of interfering with the passen- 
gers.“4 
- Ascertaining commission of offense in suit for. 
In a suit for injunction the violation of a statute 
denouncing cruelty cannot be determined; such an 
issue must be tried at law, where the people as well 
as the accused may be represented.”® 

Violation and contempt. Stopping a passenger 
vehicle and arresting the driver for an actual vio- 
lation of the statute is not a violation of the injune- 
tion which should be punished as a contempt, al- 
though, on trial for the offense, the driver was 
acquitted, but plaintiff will be left to his action for 
damages.*°® 


X. DRIVING ANIMALS FROM RANGE OR PASTURE 
 [§ 249] A. Civil Liability. In some jurisdic- | out authority, drive away stock not their own from 


tions the statutes impose civil penalties on persons 
engaged in driving cattle, if such persons, with- 


853 [rev 25 App. Div. 26, 48 NYS 
625]; Peo. v.-Delaney, 73 Mise. 5, 
130 NYS 8838. 

66. Polar Wave Ice, etc., Co. v. 


expenses. 


been adjudged and 
property has been sold, does the so- 
ciety become legally concerned in 


their proper range or premises, or willfully permit 


Tllinois Humane Soc., 155 Ill. A. 310; 
are v. Scholle, 89 Hun 42, 35 NYS 
ee 


67. Sahr v. Scholle, 89 Hun 42, 35 
NYS 97. 

{a] A resolution by a city board 
of health that the health officer re- 
quest the Society for the Prevention 
of Cruelty to Animals to send its 
veterinary surgeon and investigate 
all stables, and that the ‘health offi- 
cer be authorized to condemn and 
destroy such horses as may be found 
glandered, is no justification to an 
Officer of the Society for the Preven- 
tion of Cruelty to Animals for kill- 
ing glandered horses found by him 
before same have been reported to 
the board of health, and the report 
acted upon by it. Westchester Elec- 
tric R. Co. v. Angevine, 52 App. Div. 
239. 65 NYS 376. 

68. Hanna v. New Jersey S. P. 
GCoOUAG 6SION, fds) 1a 1303858 305s 43 GA ESi86 
(where it was said: | “These enact- 
ments make it clear that in the pro- 
ceedings contemplated the society is 
not an actor. While through its in- 
strumentality certain persons are 
designated as ‘agents,’ just as 
through other instrumentalities other 
persons are designated as sheriffs, 
under-sheriffs, constables or police 
officers, yet, when these persons 
make seizures of property for sup- 
posed violation of law, they do so, 
not because they are empowered or 
ordered to do so by the instrumen- 
tality which selected them, but be- 
cause of the duty enjoined upon them 
personally and directly by the legis- 
Jature. The officer, acting on his 
own responsibility and in his own be- 
half, not as the representative of his 
constituent, is authorized to take pos- 
session of the property, is directed 
to make application for its forfei- 
ture, and, if he fails in such applica- 
tion, is charged with the costs and 


the matter; then it is entitled to one- 
half of the net proceeds of sale, and 
that equally, whether the seizure had 
been made by a person designated as 
its agent, or by a sheriff or other 
officer. At no stage of the transac- 
tion is there anything on which to 
found a presumption or inference 
that the legislature meant to charge 
the society with any responsibility 
for the possession or disposition of 
the property seized, or for the pro- 
ceedings instituted to that end’); 
Dillon v. American S. P. C.'A., 2 NY 
CityCt 45. 


69. Westchester Plectric R. Co. 
v. Angevine, 52 App. Div. 239, 65 
NYS 376. 


70. ‘New Jerseys) SauPasCie Aw vy. 
Rosen, (N. J. L.) 81 A 496; Davis 
va" American, /S:OoP Ir CamA. wan Sie Nae Ys 
262 [aff 6 Daly 81, 16 AbbPrNS 73]; 
Fox v. Mohawk, etc., River Humane 
Soc., 20 Misc. 461, 46 NYS 232; Stage 
Horse Cases, 15 AbbPrNS (N. Y.) 51. 

As to arrests without warrant see 
Arrest [3 Cyc 877 et seq]. 

[a] “The law contemplates the 
arrest of offenders while engaged in 
inflicting the cruelty—in the lan- 
guage of the law ‘found violating the 
provisions of this act.’ The purpose 
is to prevent cruelty; and this hu- 
mane purpose would in large meas- 
ure be defeated, if the agent of the 
society was required first to obtain 
a designation from a sheriff, and 
then a warrant from a magistrate. 
The statute furnishes the warrant.” 
Davis v. “AmericanieS. (RasGinA 545 
NeY. 362,367)" [aft «6) Daly «813 i16 
AbbPrNS 73]. 

{b] A special appointment by the 
sheriff for each arrest is unneces- 
sary; a general appointment is suffi- 
cient for this purpose until it is re- 
voked. Davis v. American §S. P. C. 
A., 7 N. Y. 362 [aff 6 Daly 81, 16 
AbbPrNS 73]. 3 


or suffer. others so to do.*7 Under some statutes 
Only after forfeiture has[ 71. Davis v. American S. P. CGC. A., 
the forfeited| 75 N. Y. 362 [aff 6 Daly 81, 16 Abb 
PrNS 73]. 
72. Davis v. American S. P. C. A,, 
75 _N. Y. 362 [aff 6 Daly 81, 16 Abb 
PrNS 73]. : 
73. Davis v. American S. P. GC. 
A., 6 Daly 81, 16 AbbPrNS 73 [aff 
15 INS Ye 362). 


For a substantial form of 
complaint to enjoin a society for the 
prevention of cruelty to animals from 
interfering with plaintiff’s business 
of slaughtering hogs see Davis v: 


American §S. P. C. A., 6 Daly 81,.16 
AbbPrNS 73 [aff 75 N..Y. 362]. 
74. Stage Horse Cases, 15 Abb 


PrNS) GN. YY.) 51: 

75. Davis v. American S. P. C. A., 
75 _N. Y. 362 [aff 6 Daly 81, 16 Abb 
PrNS 73]. 

76. Stage Horse Cases, 15 AbbPr 
NStONAE ble 

77. See Richards v. Sanderson, 39 
Colo. 270, 89 P 769, 121 AmSR 167 
(decided under 1 Mills Annot. St. §§ 
1424, 1425); Arnold yv.° Ludlam, 38 
Ill. .190 (decided under Rey. St. ¢ 
35); Chamberlain vy. Gage, 20 Iowa 
3803 (decided under L. [1862] c¢ 34). 

[a] Instruction not warranted.— 
It is misleading and erroneous to 
instruct that the moving of cattle by 
the owner thereof from one feeding 
or grazing place to another in the 
same neighborhood does not consti- 
tute him a “drover or person engaged 
in driving cattle’ so as to subject 
him to the prescribed penalty for 
such driving when no proof was ad- 
duced that he was so engaged, but, 
on the contrary, the statutory of- 
fense was made out. Arnold vy. Lud- 
lam, 38 Tll. 190. 

[b] Evidence held sufficient to es- 
tablish offense.—Evidence that de- 
fendant drove a herd through part 
of the state, with knowledge that 
cattle belonging to another were in 
the drove; that he branded and ex- 
ercised other acts of ownership over 
such animals; that he drove them 
twenty-five miles from their usual 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the cattle must have been driven to or beyond a 
prescribed distance from their range.”8 Under oth- 
ers it is not necessary that they be driven beyond 
the limits of the territory within which they may 
-naturally range. Willful driving to any material 
extent from public domain within such territory to 
another locality, within or without such territory, 
is driving from their usual range.?® Knowledge of 
wrongdoing on the part of the person charged is a 
prerequisite to lability under statutes of this na- 
ture.*° Consequently, it must be properly alleged 
and proved that defendant had some knowledge that 
the animals of another had entered his drove, or 
were being taken away, before he can be charged 
in a civil action for damages.®1 
[§ 250] B. Criminal Liability ®*?—1. In Gen- 
eral. The offense of willfully driving away or re- 
moving from its accustomed range or place an ani- 
mal not one’s own, and without consent of the 
owner, is, in contemplation of law, not only an ac- 
quisition, but also an appropriation of the property, 
and is not clearly distinguishable from the ordinary 
definition of theft.6* In fact, in Texas, one form 
of the offense is denominated theft by statute.§* 
However, although the commission of such an’ act 
will ordinarily constitute larceny, this particular 
form of misappropriation has been made the sub- 
ject of legislation, with the result that the offense 
is specifically denounced, the degrees thereof made 
dependent on the presence or absence of an intent 
to defraud, and matters of defense or mitigation 
prescribed.8* 
[§ 251] 2. Elements of Offense. Where the de- 
gree of the offense is based on the fact of willful- 
ness and intention to defraud the owner of his 
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animals, to constitute the offense it is necessary that 
‘those elements should have existed.8® They do not 


exist if the accused, in removing the animals, acted. 


on a well founded belief in his right to take them,°? 
or where the object is to save the life of the ani- 
mal, and no claim of right to possession is made,°* 
or where one turns animals out of his own pasture 
and notifies their owner of his action.8® Nor is an 
‘employee guilty of willfully driving off cattle where, 
‘acting under instructions, he drives cattle from his 
employer’s pasture, with his consent, although the 
owner of the cattle owns a few acres inclosed within 
the pasture, since in such a case the cattle are not 
-on their accustomed range.®° But one has no right 


to drive bulls from their accustomed range, in a 


district where the Stock Law is not in force, merely 
to protect his cows from being served.*+ 
[§ 252] 3. Venue.®? Where the offense is com- 


‘plete the instant a county line or boundary is passed 


it may be prosecuted either in the county from 
which or in the county to which the animal is 
driven.®? 

[§ 253] 4. Indictment—a. In General. 
rily, and where there is no cause for any exception 
to the general rule, it is sufficient to charge the 
offense in the language of the statute.®* é 

[§ 254] b. Charging Several Offenses by One 
Act. Where the offense consists of the removal by 
one act of several animals which are the property 
of different owners, the state is not bound to divide 
the single act into as many different charges as may 
be formed out of it, but may charge the taking by 
one act of the property of different persons as one 
offense,°® at least where the grade of the offense 


Ordina- 


range along a route through a thickly 
settled country with a habitation on 
every mile of the route sufficiently 
establishes the offense of willfully 
and knowingly driving or permitting 
the driving through the state of cat- 
tle driven from the premises or 
range of another, and belonging to 
such other, to any distance exceed- 
ing five miles, provided that if such 
driver shall not pass any habitation 
within five miles, and shall separate 
from the drove the cattle so driven 
off at the next habitation, no cause 
of action shall accrue. Arnold v. 

Ludlam, 38 Ill. 190. 
8. See Chamberlain v. Gage, 20 
Sanderson, 39 


303. 

Richards _ v. 
. 270, 89 P 769, 121 AmSR 167. 
Chamberlain v. Gage, 20 Iowa 


In Colorado the statute (1 


vides that the act of driving off must 
have been malicious. In discussing 
the meaning of this word the court, 
in Richards v. Sanderson, 39 Colo. 
270, 280, 89 P 769, 121 AmSR 167, 
said: ‘“Maliciously, as used in_the 
statute, means a wrongful act done 
intentionally, without just cause or 
excuse; and so, if the defendants 
willfully drove the cattle of plain- 
tiff off such portion of the public 
domain as was their usual range, 
without right so to do, such act was 
malicious, within the meaning of 
the law.” 

81. Chamberlain v. Gage, 20 Towa 
303, 304 (where Lowe, J., said: “T 
think the true construction of the 
act referred to is, that knowledge is 
only a requisite element of the case 
when the defendant is sought to be 
punished for willingly permitting or 
suffering others to drive stock from 
their proper range or premises, or 
when he is sought to be held in 
treble damages for doing so himself. 
But when the defendant is_ charged 
himself with the act of driving more 


Annot. St. §§ 1424, 1425) pro-- 


than five miles from their premises 
or range the stock of another, and 
only actual and not treble damages 
is claimed of him, it is not necessary 
to aver that he did so knowingly or 
willfully’’). 

82. Receiving stolen animals sce 
Receiving Stolen Goods [34 Cye 517 
note 29]. 

83. Counts v. State, 87 Tex. 593. 

84. See Shubert v. State, 20 Tex. 
A. 320. And see generally Larceny 
[25 Cyc 69 text and note 88]. 

85. Smith v. State, 43 Tex. 433. 

[a] The effect of the Colorado 
statute is not to take the larceny of 
any of the animals named therein 
out of the provisions of the general 
act (Cr. Code § 65; Gen. St. § 753), 
but to leave it indictable under either 
act. To this extent the provisions 
are concurrent. Kollenberger v. Peo., 
S™Color e233) li? Perot 

[b] he offense denounced by the 
Texas statute (Pen. Code art 766a; 
Paschal Dig. art 2410b) was not 
abrogated by the act of May i7, 
1873, which amends Pen. Code § 
766, and, by an article also num- 
bered 766a, prescribing a penalty 
for the theft of certain enumerated 


aoa Smith v. State, 43 Tex. 
433. 
86. Day v. State, 47 Tex. Cr. 178, 


82 SW 657. 

[a] “Wilfully,” in Tex. Pen. Code 
art 749, denouncing the offense of 
willfully, fraudulently, ete. taking 
and driving away an animal without 
the owner’s consent, means with 
evil intent or without reasonable 
ground to believe that the act was 
lawful. Yoakum v. State, 21 Tex. 
A. 260, 17 SW 254; Owens v. State, 
19 Tex. A. 242.. And see Shubert v. 
State; 20 Tex. A.'320. To same effect 
Beachamp v. State, (Tex. Cr. A.) 
28 SW 807 (holding that the ques- 
tion of willful intent is not an issue 

here the taking was without any 
xecuse or reasonable belief in the 
right to take the animal, and the 


existence of the fraudulent.intent is 
beyond doubt). e 
87. See State v. Coates; 25 ‘Del. 
424, 79 A 213, (driving, off, -horse) ; 
Yoakum v. State, 21 ‘Tex: A. 260, 17 
SW 254. ES kit : 
88. Wilson v. State, ¢Tiex. A.) 19 
SW 255 (where, to save its life, the 
accused permitted’ a’ mothérless calf 
to follow his cow to and remain at 
his place for a short time). *. : 
89... Mahle v: State; (Dex. A.) 18 
SW 999. : vei 
90. fells v. State, (Tex. A.) 13 
SW 889. : regs 
91. Buster v. State, (Tex. Cr. A.) 
163 SW 730: ‘ ay 
92. When offense amounts to lar- 
ceny see Criminal Law [12 Cyc 232 
note 62]. : ' : 
93. Rogers v. State, 9 Tex. A 
43 [dist Senterfit v. State, 41 Tex. 
186, a prosecution based on a statute 
defining a different offense] (holding 
this to be true because by a general 
provision [Paschal Dig. art 2659] the 
jurisdiction of the county from which 
the animal is driven is extended four 
hundred feet beyond the boundary 
line, and the offense is necessarily 
completed within the jurisdiction of 
the county from which the animal is 
driven). 
pes State v. Thompson, 40 Tex. 


[a] For forms of indictment: 
For stealing, leading, driving, and 
carrying away cattle, framed under 
Gen. ‘St. p 931 § 22 see Kollenberger 
Va Peo. 29 *Colole 233.0 MPL Ole Hor 
willfully removing from accustomed 
range, with intent to defraud. based 
on Cr. Code art 766 see Darnell v. 
State, 43 Tex. 147. . For removing 
horse from range, based on Pen. 
Code art 749 see Shubert v. State, 
20 Tex. A. 320, 329. 

95. Long ve State, 43. Tex), .467 
(where an indictment ¢ontaining a 
charge of driving one animal was 
followed by another charge of the 
driving of another, which was in turn 


75° [3 Cdn 


is not thereby affected.®* 

[§ 255] c. Particular Averments. It is not nec- 
essary, where the cffense consists in driving the ani- 
mal away, to state the distance it was driven,®” or 
to charge that the animal taken was alive, since 
that fact will be presumed, unless the contrary is 
stated.°® The value of the animals must be alleged 
where the penalty which may be imposed depends 
upon such value.®® The ownership of the animals 
need not be alleged.’ It should, however, be alleged 
that the animals were not the property of defend- 
ant, and that they were driven off without the 
owner’s authority.2 A general designation of the 
place from which animals were driven as their ac- 
customed range is sufficient, without particularly 
describing its limits.*® A charge of a fraudulent 
intent ‘‘to deprive’’ the owner of his animal is 
equivalent to the statutory language, ‘‘to defraud’’ 
the owner. 

[§ 256] d. Immaterial Averments. An indict- 
ment appropriately charging the offense of remov- 
ing cattle is not vitiated by a statement which of 
itself charges nothing but merely states, by way of 
summation, that defendant was guilty of theft.® 

[§ 257] 5. Trial—a. Evidence—(1) Presump- 
tions and Burden of Proof.* The prosecution must 
show that the accused did the acts with which he 
is charged, and that the animals were not his prop- 
erty or under his control.’ Where the penalty which 
may be inflicted is dependent on the value of the 
animals removed their value must be proved;® but it 
is otherwise where the value is not material to the 
punishment.® If the ownership of the animal is 
alleged, even unnecessarily, it must be proved, be- 
cause of the material aid in identification.?° 

Excuse or justification. When the facts have 
been proved which constitute the offense, it devolves 
upon the accused to establish the facts or cireum- 
stances on which he relies to excuse or justify the 
prohibited act or omission.1! In the absence of such 
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[$§ 254-261 


and there can be no presumption that he was the 
owner of the animals.?? 

[§ 258] (2) Admissibility. The mere possession 
of defendant is not conclusive of a felonious tak- 
ing; and defendant, to overcome the presumption 
against him, may prove his ownership or show his 
right to control the stock,/® or adduce evidence as 
to statements, explanations, disclosures of owner- 
ship or right to possession, or as to other matters 
or things bearing on the question of intention,’* or 
of the character of the possession.?® 

[§ 259] (3) Weight and Sufficiency. A prima 
facie case is made out by proof that accused had 
possession of cattle off their range, without having 
the evidence of title required by statute;1° by proof 
of the driving, using, or removing from a range of 
cattle which do not belong to the accused, or are 
not under his control;!7 or by proof that the cattle 
were estrays, or belonged to, or were controlled by, 
some person other than defendant.1® So a convic- 
tion is warranted by proof that the animal of an- 
other was in defendant’s herd, with his knowledge, 
at a place eight to ten miles distant from its accus- 
tomed range;!® or’by proof of possession of the 
animal at a distance from its accustomed range, 
and in an unusual place, with other suspicious cir- 
cumstances respecting inspection and shipment.?? - 
But a conviction is not justified where the evidence 
fails to show that accused drove the animal from 
the range,?+ and it appears that he brought the 
animal to a place near the range and expressed his 
desire to find the owner.?? 

[§ 260] b. Instructions 2? —(1) Intent and Will- 
fulness. In prosecutions for willfully driving off or 
removing an animal, with intent to defraud the 
owner thereof, it is unnecessary to explain the legal 
meaning of ‘‘willful,’’ for the reason that the exist- 
ence of an intent to defraud per se renders the act 
willful; an instruction that the act must have been 
committed with such an intent is sufficient.?4 


proof, his possession must be deemed to be illegal, [§ 261] (2) Degrees of Offense. Where the of- 
followed by another as to a third 6. Generally see Criminal Law|for the same reason released them. 
animal, the averments being con-|} [12 Cyc he et seq]. Kemp v. State, 38 Tex. 110. 
nected by the words “then and there,” 7 Wills v. State, 40 Tex. 69; 17. Wills v. State, 40 Tex. 69 (de- 
was held sufficient to charge the} Owens v. State, 19 Tex. A. 242. cided under the act of Nov. 12, 1866, 
driving of three animals by one 8. Wills v. State, 40 Tex. 69;|art 2410e). 
act). Marshall v. State, 4 Tex. A. 549. 18. Wills v State, 40 Tex. 69. 
[a] For form of indictment charg- 9. Wills v. State, 40 Tex. 69. 19. Owens v. State, 19 Tex. A. 
ing the taking by one act of the 10. Smith v. State, 43 Tex. 433. 242. 
property of different persons see 11. Texas act of Nov. 12, 1866, art 20. Shubert v. State, 20 Tex. A. 
Long vy. State, 43 Tex. 467, 468. 2410e; Darneli v. State, 43 Tex. 147; | 320. 
96. Long v. State, 43 Tex. 467. Wills v. State, 40.Tex. 69; Owens vy. 21. Butcher vy. State, (Tex. Cr. 
97. Darnell v. State, 43 Tex. 147. | State, 19 Tex. A. 242. A.) 56 SW 923. In this case it ap- 
98. Kollenberger v. Peo., 9 Colo. 12. Wills v. State, 40 Tex. 69;| peared that defendant had called the 


233, 11 P 101 (further stating that 
if the animals are dead that fact 
must be set out). 

Marshall v. State, 4 Tex. A. 


Smith v. State, 43 Tex. 433. 
2. Heard v. State, 8 Tex. A. 466; 
Covington v. State, 6 Tex. A. 512 
(both of which cases were prosecu- 
tions for unlawfully driving cattle 
out of the county without. having 
them inspected according to law). 


8. Darnell v. State, 43 Tex. 147; 
State v. Thompson, 40 Tex. 515 
(holding that “range” or “accus- 


tomed range” in the statute is a mat- 
.ter of local description and, unlike 
a generic term requiring the species 
to be stated, it admits of proof un- 
der the general allegation without 
defining the limits of the range by 
averments). 

{a] “The accustomed range” is 
equivalent to a charge of driving it 
from “its accustomed range,’ the 
statutory ldnguage. Fowler v. State, 
38 Tex. 

4, Shubert v. State, 20 Tex. A. 
320. 

5, Long v. State, 43 Tex. 467. 


Kemp v. State, 38 Tex. 110. 

13. Darnell v. State, 43 Tex. 147; 
Wills v. State, 40 Tex. 69; Kemp v. 
State, 38 Tex. 110. See also Smith v. 
State, 41 Tex. 168 (holding that the 
accused may prove his purchase of 
the cattle from one having authority 
from its owner without supplement- 
ing this evidence by proof that such 
owner had a bill of sale, duly re- 
corded and certified, etc.). 

14. Bawcom v. State, 41 Tex. 189 
(where the court refused to permit 
defendant to prove instructions given 
to his employees); Beachamp  v. 
State, (Tex. Cr. A.) 28 SW 807 (hold- 
ing further that unless the explana- 
tions or statements offered are set 
out in the bill of exceptions the er- 


ror is unavailable on appeal); Sal- 
tillo v. State, 16 Tex. A. 249, 
By in Saltillo v. State, 16 Tex. A. 
16. Wills v. State, 40 Tex. 69. 
[a] Gack of authority of the own- 


er’s consent is shown by evidence 
that defendant gathered cattle not 
his own, turned them loose, because 
he was unable to produce a bill of 
sale, again took them up, and again 


attention of a neighbor to the fact 


that his hogs were getting into his 
field, and destroying the crops. The 
neighbor offered to help defendant ~ 
fix his fences so that the hogs could 
not get in, to which defendant would 
not agree, stating that his fences 
were good enough. Defendant finally 
shut them up in a pen in his field, 
refused to turn them loose on re- 
auest, but let the owner have them 
when he came for them. It was held, 
in. prosecution for ‘willfully driv_ 
ing and removing the hogs from their 
accustomed range, that the evidence 
was insufficient to support a convic- 
tion. See also Newport v. State, 
(Tex Cr AT SW 224: 

ime Saltillo v. State, 16 Tex. A. 

23. Generally see Criminal Law 
[12 Cye 611 et seq]. 

24. Wheeler v. State, 23 Tex. A. 
598; 599; 5 SW 160 (where the court 
said: “THe intent to defraud can not 
exist in the commission of the act 
without the act being willfully com- 
mitted. Such intent per se makes 
the act willful, and in explaining to 
the jury in the charge that the act 


—— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 261-268] 


fense consists of different degrees, for which dif- 
ferent punishments are prescribed, and the proof 
warrants a conviction for either degree of the of- 
fense, the jury should be informed of the elements 
of both;?> but, unless the higher degree is suffi- 
ciently charged, it is improper to instruct that a 
conviction can be had therefor,?® although, in a 


proper case, the jury may be restricted in their 


finding to a consideration of guilt of the inferior 
degree.?? 


[§ 262] (8) Authority of Defendant. An in- 


struction which misstates the law, as that one act- 


ing under the authority of another must know that 
the latter had the right to give it, and that one 
person cannot give authority over stock in more 
than one brand, justifies the reversal of a judg- 
ment of conviction.?® 

[§ 263] (4) Limiting Purpose of Evidence. 
Where the state proves that, at the time of the driv- 
ing off of the animal named in the indictment, 


defendant committed a similar act in respect to 
animals of another owner, it devolves on the trial 


court to limit in its charge the purpose for which 
such testimony was admitted, arid the failure to do 
so is error.?® 

[§ 264] (5) Nullifying Effect of Defense. An 
instruction which tends to deprive accused of exeul- 
patory circumstances in his defense is prejudicial 
error.®° . 


ANIMALS 


[3 015.) 79 


[§ 265] (6) Harmless Error.*! Mere nonpreju- 

‘ dicial instructions cannot be successfully complained 
Ole 

[§ 266] c. Questions for Jury. It is*for the jury 


to determine whether or not defendant acted in 
good faith in believing that he had authority to con- 
trol the stock in question;°* and where fraudulent 
intent is one of the elements of the higher grade 
of the offense the question of its existence is for 
the jury, in order that they may determine the 
punishment to be assessed.*+ 

[§ 267] 6. Verdict.2° Where the statute de- 
nounces the offense in two sections, each preserib- 
ing a different grade—one constituting theft, and 
the other the willful driving, by a person, from its 
accustomed range, of an animal not his own, a 
misdemeanor constituting an offense of lesser degree 
—on trial of an indictment for the greater offense 
accused may be convicted of the lesser, in view of 
a general statutory provision that, on trial of an 
offense consisting of different degrees, there may be 
a conviction for the lesser one.*® In such a case 
the verdict should expressly acquit of theft, but a 
general verdict of guilty, without specifying the 
offense, in legal effect acquits of the higher, and 
convicts of the lower, degree of the offense where, 
by reference to the charge of the court, the inten- 
tion of the jury is manifest.>* 


[§ 268] A. Definitions. 


At common law an 
estray is an animal, by nature tame and reclaimable, 


XI. ESTRAYS 


law, as a sheep, ox, hog, or horse,?* which is found 
wandering and the owner of which is unknown;%® 


having a value as property generally recognized by | but in some statutes the term is used in the broader 


must have been committed by the 
defendant with the intent to defraud 
the owner of the horse, they were 
sufficiently instructed in the mean- 
ing of the term ‘willfully,’ as used 
in this statute. (Penal Code, art. 
749). We will remark in this con- 
nection that there are some decisions 
of this court which apparently hold 
that it is essential in this offense 
for the term ‘willfully’ to be. ex- 
plained to the jury in the charge of 
the court. It will be observed upon 
an examination of those cases that 
this precise question was not before 
the court in either of them, there 
‘being in each a charge upon the 
subject, and in each the charge was 
held to be _ sufficient. (Shubert v. 
State, 20 Tex. A. 320; Owens v. State, 
19 ‘Tex. A. ‘242.). In’ so, far asthe 
expressions in those decisions con- 
flict with the views here announced, 
they are obiter dicta, and are not to 
be regarded as deciding the precise 
question here presented’). 

25. Campbell v. State, 42 Tex. 591. 

26. Long v. State, 43 Tex. 467 
(where the court, erroneously assum- 
ing that both degrees were charged, 
whereas the lesser one alone was 
well charged, instructed that there 
might be a conviction under either 
count, and the jury found a general 
verdict of guilty and assessed the 
punishment as imprisonment, it be- 
‘ing held immaterial that the punish- 
ment inflicted might have been as- 
sessed as the maximum for the les- 
ser and the minimum for the higher 


grade). 

27. Marshall v. State, 4 Tex. A. 
$49 [cit Campbell v. State, 42 Tex. 
591; Counts v. State, 37 Tex. 593]. 

' 28. Wills v. State, 40 Tex. 69. 

29. Wheeler v. State, 23 Tex. A. 
598, 5 SW 160. 

30. State v. Swayze, 11 Or. 357, 
359, 3 P 574 (where the erroneous 
instruction was “that the taking of 
such live animals out of the range 
with intent to appropriate the entire 
dominion over them and convert 
them to the taker’s use, can not be 
presumed to be in good faith,” and 


that such a taking is presumptively 
felonious, defendant claiming to 
have taken the property as aban- 
doned or lost, although that was not 
the fact). 

31. Generally see Criminal Law 
[12 Cyc 928 et seq]. 

32. Darnell v. State, 43 Tex. 147 
(where the jury were informed that, 
under certain circumstances, the 
grade of the offense could be reduced 
by them). 

33. Wills v. State, 40 Tex. 69. 

34. Bawcom v. State, 41 Tex. 189. 

35. Generally see Criminal Law 
[12 Cye 686 et seq]. 

36. Counts v. State, 37 Tex. 593; 
Campbell v. State, 22 Tex. A. 262, 
2 SW 825; McElmurray v. State, 21 
Foster v. 
17 SW seep 


Marshall v. State, 549. 
See also Indictments and Informa- 
tions [22 Cyc 479 text and note 53]. 


‘ ear Marshall v. State, 4 Tex. A. 
49. 
3s. 1 Blackstone Comm. 298 


(where it is said: ‘Any beasts may 
be estrays that are by nature tame 
or reclaimable, and in which there 


‘is a valuable property, as_ sheep, 
oxen, Swine and horses, which we in 
general eall cattle. ... Animals 


upon which the law sets no value, as 
a dog or cat, and animals fere na- 
ture, as a bear or wolf, cannot be 
considered as estrays. ... The rea- 
son of which distinction seems to be, 
that, cattle and swans being of a re- 
elaimed nature, the owner’s property 
in them is not lost merely by their 
temporary escape; and they also, 
from their intrinsic value, are a suffi- 
cient pledge for the expense of the 
lord of the franchise in keeping them 
the year and day’’). 

[a] Fowl.—A swan may be an 
estray. Case of Swans, 7 Coke 15b, 
17a, 77 Reprint 435. And see Amory 
Vile bye los ohne: Ne Ya): 102,00 
AmD 316 (where it was held that, 
where wild geese, which had been 
tamed and strayed away, but with- 
out regaining their natural liberty, 


are found, the finder of the property 
has no right to a reward from the 
owner, but is entitled to pay for his 
necessary expenses in their preserva- 
tion). 

39. Iowa.—Kinney v. Roe, 70 Iowa 
509, 30 NW 776; Walters v. Glats, 
29 Iowa 437. 

Mass hymen y. Gipson, 18 Pick. 


42 
BP NE Y.—Peo. v. Kaatz, 3 Park. Cr. 
op gr Shepherd v. Hawley, 4 Or. 


Tex.—State v. Apel, 14 Tex. 428. 

[a] Other definitions of the word 
have been given as follows: (1) “A 
beast which, having escaped from its 


keeper, wanders over the fields, its 
owner being unknown.” Spelman 
Gloss [quot Roberts v. Barnes, 27 


Wis. 422, 425]. (2) “An animal 
found in.an unusual place for such 
an animal; or an animal that has 
roved for some time in a certain 
place, whose owner is unknown.” FE. 
Imbeaux Co. v. Severt, 9 La. Ann. 
124, 125. (3) “An animal that has 
escaped from its owner and wan- 
ders [or strays] about.” Stewart v. 
Hunter, 16"Or. 62,60 Gs bores o 


AmSR 267; Burrill L. D. [quot Shep- 
herd v. Hawley, 4 Or. 206, 208]. (4) 
“Any valuable animal, not wild, 


found wandering from its owner.’ 
Webster D. [quot Kinney v. Roe, 70 
Iowa 509, 510, 30 NW 776]. (5) “A 
wandering beast, which no one seeks, 
follows or claims.” Burrill St, [ps 
[auot Roberts. v. Barnes, supraj. 
(6) “Any valuable animal that is not 
wild, found within a _ lordship.” 
Hutchins v. Lee, 1 Miss. 298, 294. 
(7) “Cattle whose owner is un- 
known.” 2 Kent Comm. 359 [quot 
Weber v. Hartman, 7 Colo. 13, 1 P 


230, 49 AmR 339; Kinney v. Roe, 
supra; Walters v. Glats, 29 Iowa 
437, 440]. (8) “Such valuable ani- 
mals as are found wandering in any 
manor or lordship, and no man 
knoweth the owner’ thereof.” 1 


Blackstone Comm. 
v. Hartman, supra; 
supra]. 


297 [quot Weber 
Kinney v. Roe, 


80 [30d] 


sense of any wandering or roving animal, whether 
its owner is known or not.*° 

Manner of animal’s escape immaterial. 
the definitions it is plaimly immaterial how the 
animal escaped from the owner—whether by his 
voluntary act, by the act of a trespasser upon his 
premises, or by a thief.*? . 

[§ 269] B. Impounding or Taking-Up **—1. 
Right to Impound or Take Up—a. At Common Law. 
The right to forfeit the title of the owner to estrays 
has been recognized from a very remote period. At 
the common law they were originally forfeited to 
the king as the general owner and lord paramount 
of the soil; and later they most commonly belonged 
to the lord of the manor by special grant from 
the crown.*? 

[§ 270] b. Under Statutes—(1) In General. 
the several states of the Union statutes have been 
enacted which allow the taking up of estrays, and 
prescribe a mode of procedure by which the title 
of the owner may become forfeited, or the animal 
sold to pay the charges for the keeping. Out of 
deference to the ancient kingly prerogative prob- 
ably it is frequently required that a part of the 
value of an estray shall be paid to the county.** 
The right. to take up estrays under a statute is not 
impaired by reason of animals of the class being 
lawfully permitted to run at Jarge.*® 

Constitutionality. These statutes are, as a gen- 
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eral rule, considered as constitutional, and as not 
divesting property rights without due process of 
law. 

[§ 271] (2) Limitations upon Right—(a) As to 
Persons. Independently of statute anyone may law- 
fully take up an estray.*” The statutes recognize this 
common-law right, and impose upon it restrictions 
and conditions, as by providing that none but house- 
holders or freeholders may take up estrays.*® Under 
such statutes if the estray is taken up by a member 
of the householder’s family or his servant, it is a 
trespass, although the householder ratifies the act 
and institutes proceedings under the Hstray Law 
in his own name;*? and no property right can be 
founded on such taking-up of the estray.°°: 

[§ 272] (b) As to Condition of Animal. Some- 
times the right to take up an estray is limited to 
cases where the condition of the animal requires 
that it should be taken care of.°! 

[§ 273] (c) As to Time. With respect to the 
time when estrays may be taken up, some statutes 
provide that if the animal is unbroken it can be: 
taken up only at certain seasons,®? unless found 
within the lawful inclosure of the taker-up.°? But 
breachy or vicious animals may, as a rule, be taken 
up at any time.®* 

[§ 274] (d) As to Place. Ordinarily the stat- 
utes limit the right to take up estrays to those 
found on the premises of the taker-up,°?® or in the 


[b] A horse tied to a post in the | 22 La. Ann. 586; acbere cn v. Mc-| holding until shown to have been 
highway (1), by: its owner (Alok v.| Vay, 7 Watts (Pa.) 48 lost or destroyed, and. parol evidence 
Gerke, 6 Hawaii 569), or (2) by a 42. See also infra "55 408 et seq,|of possession of the land is not ad- 
thief (Hall v.: Gildersleeve, 36 N. J. 630 et seq. missible until such ownership is 
L. 235), is not an estray. 43. 1 Blackstone Comm. 297. shown. McDevitt v. Powel, Tapp. 

[ec] An animal running on the gs See statutes of the several] (Oh.) 54 
range where it was used, or where| state : 49. Weber v. Hartman, 7 Colo. 
it was permitted to run by its raya “The object of the law was/|13, 1 P 230, 49 AmR 339; Newsom 


owner, could not be considered an 
estray, because in so doing it could 
not be considered as having escaped 
or wandered away from its owner. 
Stewart v. Hunter, 16 Or. 62, 16 P 
876, 8 AmSR 267 and note; Shepherd 
v. Hawley, 4 Or. 206. 

[d] Cattle, driven along the road 
in charge of a herder, which, in pass- 


to encourage farmers to take up such 
cattle and other animals 
found on their plantations at a sea- 
son of the year when feeding was 
usually required, and the main pur- 
pose was, by small premiums offered 
to the taker up, to benefit the owner 
who might in this way be enabled to 
trace his lost stock.” 


v. Hart, 14 Mich. 2338. 


as were 50. Newsom v. Hart, 14 Mich. 233. 
51. See Conn. Gen. St. (1902) § 
4680. This statute provides for the 


taking-up, care, and ultimate dis- 
position of “any stray beast in a 
suffering condition.” It has been 
held that by the term “stray beast 


Worthington |in a _ suffering condition’ is meant 


ing, casually eat of the grass grow- 
ing on the roadside, are not estrays, 
nor doés the fact that the herder 
accidentally » falls asleep. constitute 
them such... Thompson vy. Corpstein, 


[é] Hogs left in pen of stockyard 
‘by an unknown owner are not estrays 
within the meaning of the Ohio stat- 
ute which has reference to animals 
“running at large.’ Millcreek Tp. v. 
Penton. StockmYards Co.,. 27, Oh. St. 


[f] ‘Where the person who had 
charge of an animal is known such 
animal is not an estray. Lyons v. 
Van Gorder, 77 Iowa 600, 42 NW 500. 

[g] Wandering means free from 
care, control, and custody. of the 
owner, or where no one seeks, fol- 


lows, or claims. Roberts v. Barnes, 
27 Wis. 422. 
{h] Animal temporarily straying. 


—Estray laws do not embrace ani- 
mals temporarily straying a short 
distance from the residence of the 
owner without fault or negligence 
on his part. Weber v. Hartman, 7 
Colo. 13, 1 P’ 230, 49 AmR 339. 

40. See Anderson v. Worley, 104 
Ind. 165, 3 NE 817; Worthington v. 
Brent, 69 Mo. 205; State v. Apel, 14 
Tex. 428. 

[a] Thus, in Wood vy. Davis, 12 
Kan. 575, 577. the court, per Brewer, 
Deg Salds ee NV ey Bren INCLNEds., 4, alo 
think that the word ‘stray’ is used 
in the statute in the sense of wan- 
dering,—roving,—as defined by Web- 
ster, and as ordinarily understood, 
and not in the sense of the old com- 
mon-law term, ‘estrays.’ ’”’ 

41. Kinney v. Roe, 70 Iowa 509, 
30 NW 776; Thompson vy. Cullinane, 


v. Brent, 69 Mo. 205, 207. 


45. Cummings v. Ellis, 140 Mo. 
Ay 1025-119 (SW 51:2. 
46. Campau vy. Langley, 39 Mich. 


451, 33 AmR 414; Stewart v. Hunter, 
16 Or. 62, 16 P 876, 8 AmSR 267 and 
note; Burdett v. Allen, 35.W. Va. 347, 
13 SE 1012, 14 LRA 337; Montgomery 
v. Breed, 34 Wis. 649. And see Con- 
stitutional Law [8 Cyc 1121]. 


ae Knudson vy. Gieson, 38 Iowa 
48. Weber v. Hartman, 7 Colo. 13, 
tp 230,049) Amr oo 39sec ulbert av, 


Taylor, 7 Kan. 243; Newsom v. Hart, 
14 Mich. 233; Shepherd v. Hawley, 4 
Or. 206. 

[a] “he object of the legislature 
in restricting the power to this class 
of persons we must suppose to have 
been to protect the rights of the 
owner of such property in every 
way that such a restriction might 
operate to that end. Other classes 
of persons might, as a general rule, 
be not only less able to respond for 
an abuse of the power, but less care- 
ful to inquire into the circumstances 
before exercising it; less discreet in 
making seizures, and more disposed 
to exercise the power under circum- 
stances which would not call for its 
exercise, than freeholders against 
whom the same power might be ex- 
ercised by their neighbors.” New- 
som v. Hart, 14 Mich. 233, 236 [quot 
Weber v. Hartman, 7 Colo. 13, 16, 1 
Pi230, 49 AmR 3397; 

fb] Evidence of right to take up. 
—Where the statute authorizes a 
person “holding land in this state, 
by deed, title bond, or lease” to take 
up estrays, the deed, title bond, or 
lease is the best evidence of such 


any beast gone astray and likely, 
unless taken care of, to suffer injury 
or be wholly lost to the owner. 
Sturges v. Raymond, 27 Conn. 473. 

52. Ray v. Davison, 24 Mo. 280; 
Parker v. Evans, 23 Mo. 67, 71 (where 
the court said: “In this country, be- 
tween the first of April and first of 
November, generally, the seasons are 
such that most of the animals that 
run in the range make out to live. 
There is no necessity for such to be 
taken up. In the season between the 
first of November and first of April, 
animals require the food of the hus-— 
bandman; they must be fed from the 
master’s field and crib. Then the 
law permits the stray animal to be 
taken up and fed and taken care of 
like the other animals and stock of 
the taker up’); Cummings v. Ellis, 
140 Mo. A. 102, 119 SW 512. 

[a] Hogs cannot be taken up as 
estrays in August. White v. Brim, 
48 Mo.*A. 111. 

{b] Broken animal.—Under Iowa 
Code (1897) § 2321, which prohibits 
the taking up of unbroken animals 
during portions of the year, it was 
held that a broken animal could be 
taken up from the highway at any 
one Knudson v. Gieson, 38 Iowa 

58. Knudson v. Gieson, 38 Iowa 
234; Parker v. Evans, 23 Mo. 67. 

54, Cummings vy. Ellis, 140 Mo. 
AS 102, ALIS SW bib Shepherd Ne 
Hawley. 4 Or. 206. 

55. Howes v. Carver, 3 Iowa 257. 

[a] Improved lands.—Under the: 
New Jersey statute an estray can 
be taken up only when on improved. 
ieee Hall v. Gildersleeve, 36 N. J.. 

Dy 
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§§ 274-280] 


immediate vicinity of his residence.®® The right 
of a householder to take up estrays found on his 
premises is limited only by the boundaries of his 
land, and not by those of the township in which 
he happens to reside.°? 

[§ 275] 2. Essentials of Valid Taking Up—a. 
Notice—(1) Necessity. At common law estrays 


were required to be proclaimed in the church and the 


two market towns next adjoining the place where 


-they were found,°* and under most statutes relating 


to estrays the taker-up must give notice of the facts 
by posting or advertising,®® unless the owner has 
knowledge thereof,®° or requests that no notice be 
given.®t But it seems that a mere claim of owner- 
ship will not excuse failure to give the notice.®? 

[§ 276] (2) Sufficiency. The time ® and man- 
ner °* of giving notice are usually provided by stat- 
ute. The advertisement must correctly name the 


_ taker-up, or else so describe his place of residence 


as to enable the owner to find his property.®° The 
animal should also be described as accurately as 
possible.%* 

[§ 277] b. Appraisement. Where the statute 
prescribes for the appraisement of estrays the ap- 
praisement must be made by the persons mentioned 
in the statute,°* and, if an oath is required, it 
should show that the appraisers acted under oath.®® 
A delay of one day in making the return will not 
render the proceedings void or subject the taker-up 


[b] Animal tied on highway.— 


ANIMALS 


(8 Chay) Set 


to any penalty.®® The demand for an appraisement 
must be made within a reasonable time after the 
estray is taken up.’° 

[§ 278] ec. Bond. Under a statute requiring the 
taker-up to give a bond in double the value of the 
animal, and providing for the appraisement of the 
animal by a justice of the peace within a stated 
time, the bond need not be given until the animal 
is appraised by tne justice." 

[§ 279] d. Affidavit. Where the statute provides 
that, in case no person claims and proves property 
in an estray within the time limited, the taker-up 
shall make affidavit to certain facts before a justice 
of the peace, such oath need not be in writing, al- 
though the information required must be reduced to 
writing and entered on the justice’s estray book.” 

The affidavit is no evidence of the facts therein 
stated in a suit brought by such person against one 
claiming to be the general owner of the estray.™? 

[§ 280] 3. Rights of Taker-Up—a. Compensa- 
tion and Lien.“* The taker-up of an estray has a 
len upon the property for his lawful charges,’® and 
cannot be divested of his possession until such 
charges are paid.7® The rate of compensation is 
prescribed by some statutes,’? while under others 
the amount is left to the determination of desig- 
nated judicial officers,’® or is settled by arbitra- 
tion.*® One claiming a lien on an animal as an 
estray must show strict compliance with the stat- 


Where a thief ties a stolen animal 
on the highway, one who is not the 
owner of the land where it is found 
cannot treat it as an estray. Hall 
v. Gildersleeve, 36 N. J. L. 235. 

[c] Where a thief releases stolen 
animals upon the lands of one per- 
son and they stray to those of an- 
other who takes them, the latter is 
entitled to them against the former. 
Dyer 338a, 73 Reprint 762. 

56. Weber v. Hartman, 7 Colo. 13, 
1 P 230, 49 AmR 339; Mills v. For- 
tune, 14 N. D. 460, 105 NW 235; 
Shepherd vy. Hawley, 4 Or. 206 (where 
it was held that the animal must 
be in the “habit of running at large 
about his premises’’). 

[a] Vicinity of residence. — A 
place two miles out in the country is 
not “in the vicinity” of defendant’s 
residence in town. Mills v. Fortune, 
14 _N. D. 460, 464, 105 NW 235. 

[b] Estray found on leased land. 
—Where the taker-up resides on land 
other than that where the estray is 
found he cannot lawfully distrain it 
as an estray, although it is found 
on land he holds under lease. Mills 
v. Fortune, 14 N. D. 460, 105 NW 235. 


57. Howes v. Carver, 3 Iowa 257. 
58. 1 Blackstone Comm. 298. 
59, Cory v:. Dennis, 93 Ala. 440, 


9 S 302; McMillan v. Andrew, 50 [11. 
282; Hyde v. Pryor, 13 Ill. 64; Har- 
ryman v. Titus, 3 Mo. 302; Wright 
v. Richmond, 21 Mo. A. 76; Chaffee 
v. Harrington, 60 Vt. 718, 15 A 350. 
[a] Where the owner is known 
(1) N. H. Gen. I ec 144 does not re- 
quire the taker-up of an estray to 
give. notice in the manner there speci- 


fied. Hardy v. Nye, 63 N. H. 612, 3 
AS 631-\eJones “vee'Smyth, 918 Ny |! 
119. (2) But where the statute re- 


quires notice to the owner if known, 
notice must be given to him if 
he becomes known within the time 
limited. Roberts v. Barnes, 27 Wis. 
422. 

60. 

él. 
172: 


62. 
A. 76. 

63. See Chaffee v. Harrington, 60 
Vt. 718, 15 A 350. 

[a] Computation of time.—The 
statute requires that the person who 
finds a stray beast shall advertise 


[30.3.6] 


Howes v. Carver, 3 Iowa 257. 
Campbell v. Headen, 89 Ill. A. 


Wright v. Richmond, 21 Mo. 


the same within six days. The date 72. Harryman  ‘v.. Titus, 3 Mo. 

when the advertisement is posted is | 302. 

excluded in the computation of time. 73. Parker v. Evans, 23 Mo. 67. 

Chaffee v. Harrington, 60 Vt. 718, 74. See Liens [25 Cyc 655]. 

Py A850: 75. Garabrant v. Vaughn, 2 B. 
64 Cory v. Dennis, 93 Ala. 440,| Mon. (Ky.) 327; Young v. Couche, 

9 S 302 (holding that, where the stat-|52 Pa. Super. 592; Ford v. Ford, 3 

ute requires notice, if the owner is | Wis. 399. 

unknown, ‘to be posted in three pub- [a] Right of purchaser from 

lic places near the lands of com-|taker-up.—A purchaser from _ the 


plainant,” the constable’s' return, 
stating that he ‘‘executed the within 
by posting three notices near the 
place where taken up,’ is not suffi- 
cient proof that the statutory notice 
was given). 


sh MeMillan v. Andrew, 50 Ill. 
66. Chaffee v. Harrington, 60 Vt. 


718, 15 A 350. 


{a] Purpose in requiring descrip- 
tion.—“‘The plain purpose of the 
statute in requiring that the stray 


beast shall be described by its nat- 
ural or artificial marks is that the 
owner who sees the advertisements 
may recognize the beast as his own; 
also, that when in search of and de- 
scribing his estray, others who have 
seen the advertisements may from 
them be able to identify the beast. 
In this case not only were the obvi- 
ous natural marks upon the_ colt 
omitted, such as, ‘chunky’ in shane, 
the ‘white star,’ and ‘dark points,’ 
and the artificial mark of the 
‘banged’ tail, besides the peculiar 
gait, but the description that was 
given was misleading in incorrectly 
stating the age of the colt.” Chaffee 
v. Harrington, 60 Vt. 718, 720, 15 A 


350. 
67. Walker v. Collier, 61 Ga. 341. 
[a] Under the Georgia code (1) 


the estrays must be appraised by two 
freeholders of the militia district 
where taken up, and, if appraised by 
persons not freeholders, no cause, 
providential or otherwise, appearing 
for not complying with the statute, 
the taker-up is liable to the penalty 
prescribed by Code § 1436. Walker 
v. Collier, 61 Ga. 341. (2) Interest 
in a homestead estate is sufficient to 
qualify one as an appraiser. Houser 
v. Scott. 65 Ga. 425. 


68. Harryman v. Titus, 3 Mo. 302. 
69. Houser v. Scott, 65 Ga. 425. 
70. Mills v. Fortune, 14 N. D. 460, 


105 NW 235. 
71. Culbert v. Taylor, 7 Kan. 243. 


taker-up may hold the estray until 
payment of the costs, expenses, and 
compensation. Gorman v. Studt, 10 


Mo. . 584. 
76. Ill—Mahler v. Holden, 20 Ill. 
cai Campbell v. Headen, 89 Ill. A. 
Ind.— Logan v. Marquess, 53 Ind. 
Ky.—Garabrant v. Vaughn, 2 B. 
Mon. 327. 
Mo.—Rice v. Underwood, 27 Mo. 
551; Cummings v. Ellis, 140 Mo. A. 


102, 119 SW 512; Gorman y. Studt, 
10 Mo. A. 584. 

Pa.—Young  v. 52a. 
Super. 592. 

Eng.—1 Blackstone Comm. 298. 

But see EH. Imbeaux Co. v. Severt, 
9 La. Ann. 124 (to the effect that a 
person who takes up an estray has 
no right to retain possession of it 
until the damages and charges are 
paid, since he has a direct action 
therefor). 

[a] Not recoverable in trespass.— 
In an action of trespass quare 
clausum fregit for taking from plain- 
tiff a cow which he had taken up and 
held as an estray, it is not proper 
to allow as damages what it “was 
worth to pasture the cow while plain- 
tiff had it, nor the expense incurred 
by him in advertising her as an es- 


Couche, 


bie Gervais v. Powers, 1 Minn. 
77. Hause v. Rose, 6 Colo. 24; 
Jones v. Clouser, 114 Ind. 387, 16 


NE 797. 

78. Stephenson v. Brunson, 83 Ala. 
mu 3 S 768; Parker v. King, Ga. Dec. 
131. 

[a] By whom determined.—The 
same justice before whom the owner 
proved his property must determine 
the compensation to which the taker- 
up is entitled, if the parties canny 


agree. Stephenson vy. Brunson, 
Ala. 455. 3 S 768. 
79. Mills v. Fortune, 14 N, D 


460, 105 NW 235. 


82 (80 I.) 


ute under which the lien is claimed.®® If he fails 
to do so, he is in the position of a mere trespasser 
ab initio, and can claim no lien. Thus the right 
of compensation may be lost by failure to adver- 
tise,** by putting the estray to work,®* by a demand 
of more than the statutory proof of ownership,** or 
by a tender of the lawful charges.*® But the owner, 
by an express promise to pay him, waives his right 
to take advantage of the noncompliance of the taker- 
up with the statute.8® 

Damages. The estray laws do not provide for or 
contemplate the recovery ot private damages by the 
taker-up.*? 

[§ 281] b. Possession of Animal. One who has 
taken up an estray and pursued the statutory course 
in respect thereto has a right to the possession of 
the animal against all persons except the owner or 
one rightfully claiming under him,°* and even 
against the owner until he pays the charges and 
costs.®® If it escapes he may pursue and recapture 
it,°° or recover it from the person into whose pos- 
session it may happen to pass.®! If, however, he 
fails to comply with the statutory requirements, the 
taker-up cannot recover it either from the owner 
who takes it out of his possession,®® or from an- 
other to whom it escapes.°? If the animal is wrong- 
fully taken from his possession,®* or injured,®® he 
may maintain an action against the wrongdoer; and 
this is true, although he has failed in the attempt to 
strictly comply with the law respecting notice.®® 

[§ 282] c. Use of Animal. The taker-up of an 
estray has no right to use it,®’ unless such use is 
necessary for its preservation,®® or is for the benefit 
of the owner;%® no. necessity of his own will justify 
it.1 Any unjustified use of the estray by the taker- 

McCrossin v. Davis, 100 Ala. 


80. 
631,.13 S 607; Mills v.. Fortune, 14 
N. D. 460, 105 NW 235; Stewart v. 


P2380; 
Lightfoot, 
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97. Weber v. Hartman, 7 Colo. 13, 
1 49, AmR (3395 
Lo5-B. “Mon: 


se 


up is tortious, and not only forfeits his claim to 
compensation,” but also renders him liable as a tres- 
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u 

4 
i 

> 


passer ab initio.? He is also responsible for any in- — 


jury the estray may sustain by reason of its use 
by him.+ 

[§ 283] d. Sale of Animal. The statutes usually 

give the party a claim upon the animal for the rea- 
sonable expense incurred, and authorize a sale of 
it in order to reimburse him, the remainder of the 
proceeds of the sale being deposited for the owner.® 
Such sale cannot take place until after the title has 
become vested in the taker-up, and a taker-up who 
sells an estray before that time becomes a tres- 
passer, and the owner may recover the animal from 
anyone having it in possession,® if a timely demand 
is made.” 
’ Title of purchaser. The purchaser of an animal 
regularly sold as an estray acquires an absolute title, 
regardless of lapse of time,® or of the fact that the 
animal had been stolen before becoming estray, and 
the purchaser notified thereof.® 

[§ 284] 4. Title and Interest of Taker-Up—a. In 
General. As a general rule the taker-up of an 
estray, who complies with the law relating thereto, 
becomes a bailee during his possession and invested 
with a qualified property in the animal, which be- 
comes absolute on the failure of the owner to ap- 
pear and prove his property within the prescribed 
time.?° , 

[§ 285] b. Necessity for Strictly Pursuing Stat- 
ute. Estray laws are construed strictly against the 
party claiming the benefit thereof,“ and it is incum- 
bent on one who claims that he has acquired prop- 
erty under such a law to show that the statutory 
forms of procedure have been strictly pursued,” 
Blackstone Comm. 13; 1 Blackstone 


Barrett v.}|Comm. 298. 
(Ky.) 241, 4 Barrett: v. Lightfoot, -1''T: B: 


Hunter, 16 Or. 62, 16 P 876, 8 AmSR 


267 and note. 
81. Weber v. Hartman, 7 Colo. 13, 
hb P (230, 49 AmR 3393" Havird: wv. 


Lung, 19 Ida. 790, 115 P 930; Mills 
v. Fortune, 14 N. D. 460, 105 NW 235. 


Sa.8 Harryman \“v..> Titus, — 3. Mo. 
302. 
83. Weber v. Hartman, 7 Colo. 13, 


1 P 230, 49 AmR 339; Parker v..King, 


Ga. Dec. 131. 

84. Mills v. Fortune, 14 N. D. 460, 
105 NW 235. 

85. Fleetham v. Therres, 92 Minn. 


500, 100 NW 377. 


86. Boothe v. Fitzpatrick, 36 Vt. 
681. 
87. See Cleveland v. Wallace, 23 


Ida. 570. 131 P 10. 


88. Hendricks v. Decker, 35 Barb. 
(Ni Ye) 29:8: 

89. See supra § 280. 

80. Hudgins v. Glass, 34 Ala. 110. 

91. Hudgins v. Glass, 34 Ala. 110. 

92. Wright v. Richmond, 21 Mo. 
A. 76. 

93. Hyde v. Pryor, 13 Ill. 64; Bay- 


less v. Lafaivre, 37 Mo. 119; Duncan 
v. Starr, 9 Lea (Tenn.) 2388. 


94. Hudgins v. Glass, 34 Ala. 110; 
Hendricks v. Decker, 35 Barb. (N. 
Yi) 298. 


[a] he taker-up may recover of 
the owner the value of the estray 
where the owner wrongfully takes 
it from his possession. Parker v. 
Evans, 23 Mo. 67. 

* 95. Chicago, ete., R. Co. v. Shultz, 
5biole4 215 Peoriay etc; ° RR. 2Co: wives 
McIntire, 39 Ill. 298. 

96. Chicago, ete., R. Co. v. Shultz, 
55 Ill. 421. : 

fa] A stranger injuring the ani- 
mal while in the keeping of the 
taker-up cannot, when sued for the 
injury, have any advantage from the 
failure of the taker-up_ to comply 
strictly with the law. Chicago, etc., 
R: Go. v. Shultz, 55 Il. 421: 


15 AmD 110; Oxley v. Watts, 1 T. R. 
12, 99 Reprint 944; 1 Blackstone 
Comm. 298. 

98. Weber v. Hartman, 7 Colo. 13, 
1 PP. 230, 49 AmR 339; Barrett. v. 
Lightfoot, 1 T. B. Mon. (Ky.) 241, 
15 AmD 110. 

[a] For example the taker-up 
may milk a cow or shear a sheep. 
Bagshawe v. Goward, Cro. Jac. 147, 
79 Reprint 129, Noy 119, 74 Reprint 
1084, Yelv. 96, 80 Reprint 65. 

99. Henry v. Richardson, 7 Watts 
(Pa.) 557 (holding that riding a 
horse to find the owner is not such 
use of the horse taken up as an 
estray as will make the taker-up 
liable in trover). 

[a] In the case of cows, the taker- 
up is under the legal duty to exer- 
cise reasonable effort not only ‘to 
take proper care of the cows, but 
also to dispose of the milk and ac- 
count for the proceeds to the owner. 
Fleetham v. Therres, 92 Minn. 500, 
100 NW 377. 

To Barrett) ve hiechtiootsel: “EB: 
Mon. (Ky.) 241, 15 AmD 110 (as to 
send for a physician). 

2. See supra § 280 note 83. 

3. Ky.—Barrett v. Lightfoot, 1 T. 
B. Mon. 241, 15 AmD 110. 

Mass.—Wilson vy. McLaughlin, 107 


Mass. 587; Nelson v. Merriam, 
Pick. 249. 

N. Y.—Murgoo v. Cogswell, 1 E. D. 
Smith 359. 


Or.—Watts v. Ward, 1 Or. 86, 62 
AmD 299. 

Eng.—Bagshawe v. Goward, Cro. 
Jac. 147, 79 Reprint 129, Noy 119, 74 
Reprint 1084, Yelv. 96, 80 Reprint 
65; Lawton v. Ward, 1 Ld. Raym. 
75, 91 Reprint 946; Chamberlayns’ 
Case, 1 Leon. 220, 74 Reprint 202; 
Welch v. Bell, 1 Sid. 422, 82 Reprint 
1194; Oxley. v. Watts, 1 T. R. 12,99 
Reprint 944; Dye v. Leatherdale, 3 
Wils. C. P. 20, 95 Reprint 910; 3 


Mon. (Ky.) 241, 15 AmD 110; Murgoo 
v. Cogswell, 1 BE. D. Smith (N. Y.) 
359; Watts v. Ward, 1 Or. 86, 62 
AmD 299. 

5. Stewart v: Hunter, 16 Or. 62, 
16 P 876, 8 AmSR 267; State v. Live 
Stock Commn., 4 Wyo. 126, 32 P 114. 

6 Trumpler v. Bemerly, 39 Cal. 
ace Hudson v. Agee, 6 Bush. (Ky.) 
ae Hudson v. Agee, 6 Bush (Ky.) 

8. Havird v. Lung, 19 Ida. 790, 
115 7P..930. 

9. Kinney v. Roe, 70 Iowa 509, 30 
NW 1776; Patterson v. McVay, 7 
Watts (Pa.) 482. 

10. Ala.—McCrossin v. Davis, 100 
Ala. 631, 13 S 607; Stephenson v. 
Brunson, 83 Ala. 455, 3 S 768; Hud- 
gins v. Glass, 34 Ala. 110. 

lowa.—Kinney v. Roe, 70 Iowa 509, 
30 NW 776. 

Ky.—Hudson vy. Agee, 6 Bush 366. 

Mo.—Rice v. Underwood, 27 Mo. 
551; Crook v. Peebly, 8 Mo. 344. 

Eng.—1 Blackstone Comm. 298. 

[a] Supports allegation of own- 
ership in indictment.—(1) The taker- 
up of an estray has such a property 
in the animal as will support an al- 
legation of ownership in him in an 
indictment, whether he has pro- 
ceeded in conformity with the estray 
laws (Jinks v. State, 5 Tex. A. 68), 
(2) or not (Blackburn vy. State, 44 
Tex. 457). 
‘ [b] A gift of the animal by the 
taker-up is good as against anyone 
except the true owner. Frank v. 
Symons, 35 Mont. 56, 88 P 561. 

11. Trumpler y. Bemerly, 39 Cal. 
490; Walker v. Collier, 61 Ga. 341; 
Haffner v. Barnard, 123 Ind. 429, 24 
NE 152. 

12. Ala.—McCrossin vy. Davis, 100 
Ala. 631, 13 S 607; Cory v. Dennis, 
93 Ala. 440, 9 S 302; Dillard v. Webb, 
55 Ala. 468. 


— 
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both on his own part and on that of the justice be- 
fore whom the appraisement is made.!3 Thus if 
the taker-up fails to give the requisite notice,'* or 
incorrectly or insufficiently describes the animal,!* 
he becomes a tort-feasor and can acquire no title by 
lapse of time or continued possession. So a failure 
to have the animal seasonably appraised in accord- 
ance with the requirements of the statute will de- 
feat the right and interest of the taker-up in the 
estray,’® and it is immaterial that the failure to 
have the appraisement made was due to the nonex- 
istence of the particular officers designated by law 


to make it, or the impossibility of finding them 
‘within the prescribed time.1? 


[§ 286]. c. Necessity for Animal to Be Estray. 
The interest and right of the taker-up depend pri- 
marily on the fact that the animal is an estray. 
Unless it clearly appears that it comes within the 
meaning of the word ‘‘estray’’ as used in the law 
he acquires no interest in it.18 Hence, a taker-up 
can acquire no title to an animal where it was not 
an estray, under the statute, at the time it was 


taken up,/® or was upon the range where it was 
permitted to run;?° or where the taker-up knows 


who is the owner,?4 or who has charge of the ani- 
mal,?? unless, as is the case under some statutes,?* 


knowledge of ownership does not prevent the ani- 


mal from being an estray.** Likewise the taker-up 
can predicate no claim to an animal which at the 
time of the taking-up was in charge of a herder,?® 
‘and it is immaterial that the herder fell asleep and 
allowed the animal to stray for a time.?® 

[§ 287] d. Necessity of Possession of Estray. 


Ark.—Smith vy. Williams, 95 Ark. 


587, 1830 SW 168; Ft. Smith v. Dod- | 429, 24 NE 152. 
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Ind.—Haffner v. Barnard, 123 Ind. 


Lefaivre, 


[3C.J.] 83: 


In order to acquire property in an estray the taker-. 
up must retain possession of the animal for the 
length ‘of time prescribed by statute.27 Such pos- 
session, however, need not be continuous and un- 
interrupted,?* and the property of the taker-up in 
the estray, and his ultimate title thereto, are not. 
lost by its escape from him during the term of his. 
bailment,?® by delivering it to another to be kept 
for him,°° or by permitting it to run on the range 
with his own animals.*+ 

[§ 288] e. Manner of Keeping. The taker-up of 
an estray, in order to acquire title, is not required to 
keep the animal within.an inclosure for the time 
limited by law. It is sufficient if he bestows such 
care and attention upon the animal as a prudent and 
careful man bestows upon his own animals of the 
same kind.*? / 

[§ 289] 5. Rights and Liabilities of Owner—a. 
In General. In order to regain possession of an 
estray it is incumbent on the owner to prove his — 
title and pay or tender the costs and charges,?* and 
he cannot, by forcibly taking the estray from the 
taker-up, avoid the lability to pay the just demands. 
against it.°4 The title of the owner will not be 
divested by his failure to prove ownership and pay 
the expenses and costs within the prescribed time, 
where such failure was due to the absence or act. 
of the taker-up, or other reason which - excuses. 
delay.®® 5 

[§ 290] b. Proof of Ownership. The proof nec- 
essary to support a claim of ownership is generally 
prescribed by statute.°® In such a case the taker- 
up has no right to demand further proof;°7 but an 
his plantation or adjacent lands 


would, as we conceive, be exercising 
a right conferred by statute and be 


son, 51 Ark. 447, 11 SW 687, 14 AmSR 
62, 4 LRA 252 and note. 
Cal.—Trumpler v. Bemerly, 39 Cal. 
490. 
Ga.—Walker v. Collier, 61 Ga. 341. 


F115 P..930 


Ida.—Havird v. Lung, 19 Ida. 790, 
Tll.—MeMillan v. Andrews, 50 Ill. 
282; Hyde v. Pryor, 13 Ill. 64. 
Ind.—Haffner v. Barnard, 123 Ind. 
429, 24 NE 152; Jones v. Clouser, 
4114, Ind.: 387, 16° NE 797; Nafe v. 
Leiter, 103 Ind. 138, 2 NE 317; James 
v. Fowler, 90 Ind. 563; Forsyth _ v. 


Walch, 4 Ind. A. 182, 30 NE 720: 
Frazier v. Goar, 1 Ind. A. 38, 27 NE 
442 


Mich.—Hasceig v. Tripp, 20 Mich. 


216; Newsom y. Hart, 14 Mich. 
233, 
Mo.—Crook v. Peebly, 8 Mo. 344; 


Harryman v. Titus, 3 Mo. 302. 
N. Y.—Coles v. Burns, 21 Hun 246; 


Burns v. Morrow, 42 Misc. 657, 87 
NYS 719. 
D.—Mills v. Fortune, 14 N. D. 


N. 

460, 105 NW 235. 
Pa.—Strauser v. Kosier, 58 Pa. 496. 
Vt.—Chaffee v. Harrington, 60 Vt. 

718, 15 A 350. 

Eng.—Brownlow v. Lambert, Cro. 
Eliz. 716. 78 Reprint 950. 

[a] The requisitions of the stat- 
ute are necessary muniments of title 
against the original owner, and it is 
incumbent upon one who relies on 
such a title to see that the statute 
has been complied with, and to pre- 
serve the evidence to show such com- 
pliance. McCrossin v. Davis, 100 
Ala, 631, 13'S 607. 

13. Harryman v. Titus, 3 Mo. 302. 

[a] The law will not presume in 
favor of the taker-up that an officer 
who, upon receipt of his fees, is 
bound to transmit a notice to the 
publisher of advertisements of es- 
travs has done his duty. Crook v. 
Peebly, 8 Mo. 344. ; : 

14. Ala.—McCrossin v. Davis, 100 
Ala. 631, 13 S 607. 

Ill.—MeMillan vy. Andrew, 50 Ill. 
282; Hyde v. Pryor, 13 Ill. 64. 


Mo.—Bayless_ v. 37 Mo. 
tard Wright v. Richmond, 21 Mo. A. 
7 3 


Tenn.—Dunecan y. Starr; 9 Lea 238. 

Tex.—Hawkins v. State, (Cr. A.) 
20 SW 830, 

Vt.—Chaffee v. Harrington, 60 Vt. 
718, 15° A 350: 

Eng.—Brownlow v. Lambert, Cro. 
Eliz. 716, 78 Reprint 950. 

See also cases supra note 12. 

15. Chaffee v. Harrington, 60 Vt. 
718, 15 A’ 350. 

16. Mills v. Fortune, 14 N. D. 460, 
105 NW 235. 

17. Armbruster vy. Wilson, 43 Hun 


261, 4 NYSt 351. 

18. Burns v. Morrow, 42 Misc. 
657, 87 NYS 719. As to what are 
estrays see supra § 268. 

fa] A gelding is included in the 
word “horse” in a law relating to 
estrays. Owens v. State, 38 Tex. 
555 


Ray v. Davison, 24 Mo. 280. 

[a] Taking-up not legalized by 
stray proceedings.—Where the tak- 
ing-up is unlawful, proceedings un- 
der the Stray Law will neither 
legalize it nor take away the com- 
mon-law remedy of the owner. Ir- 
win v. Mattox, 138 Pa. 466, 21 A 209. 

20. Stewart v. Hunter, 16 Or. 62, 
16 P 876, 8 AmSR 267; Shepherd v. 
Hawley, 4 Or. 206; Jones v. State, 3 
Tex. A. 498. 

21. Walters v. Glats, 29 Iowa 437; 
Shepherd v. Hawley. 4 Or. 206; Rob- 
erts v. Barnes, 27 Wis. 422. 

22. Lyons v. Van Gorder, 77 Iowa 
600. 42 NW 500. 


19. 


23. See supra § 268. 
24. Worthington v. Brent. 69 Mo. 
205. See State v. Apel, 14 Tex. 428, 


431 (where it was said: ‘We think 
that the Jaw might very properly ap- 
ply to cases where the owner, al- 
though known, might be remote, or 
where he would not follow and re- 
claim his animals that had wandered 
off, with reasonable diligence. A 
citizen who would take up such 
wandering animals when found on 


not trespassing upon the property 
of others’). 
52 


25. Thompson vy. 

Cal. 658. 

ead: Thompson v. Corpstein, 52 Cal. 
27. Hudson y. Agee, 6 Bush (Ky.) 

Sort: Geohagan vy. Baker, 3 Bibb (Ky.}) 


28. Hudgins v. Glass, 34 Ala. 110. 

29. Hudgins v. Glass, 34 Ala. 110 
(where it was suggested that the cir- 
cumstances might show abandonment 
of right as a statutory bailee). 

30. Hudgins v. Glass, 34 Ala. 110. 

31. Parker v. Evans, 23 Mo. 67. 

32. Parker v. Evans, 23 Mo. 67. 

33. Ark.—Davis v. Calvert, 17 Ark. 
85; Phelan v. Bonham, 9 Ark. 389. 

Ind.—Enders v. McDonald, 5 Ind. 
A. 297, 31. NE 1056. 

Ky.—Garabrant v. Vaughn, 2 B. 
Mon. 327. 

Mo.—Cummings v. Ellis, (A.) 119 
oe 512; Gorman y. Studt, 10 Mo. A. 

Eng.—Bagshawe v. Goward, Cro. 
Jac. 147, 79 Reprint 129, Noy 119, 
Reprint 1084, Yelv. 96, 80 Reprint 


[a] Owner liable for costs.—-. 
Where estrays are taken up and ap- 
praised according to law, the owner, 
if he claims them, is liable for the 
costs as well as for the expenses of 
keeping them. Mahler v. Holden, 20 
Tress 

34. Rice v. Underwood, 27 Mo. 
551: Ford v. Ford, 3 Wis. 399. 

35. Stephenson v. Brunson, 83 Ala. 
455, 3 S 768. 


Corpstein, 


36. See statutes of the several 
states. 
[a]. N. D. Rev. Code (1899) § 1575 


provides that as between the holder 
of the estray and a claimant the 
ownership shall be sufficiently evi- 
denced by the prescribed affidavit. 
Mills v. Fortune, 14 N. D. 460, 105 
NW 235. 

37. Mills v. Fortune, 14 N. D. 460, 
105 NW 235. 
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officer charged with a discretion in determining the 
ownership may do so if the statutory proof fails 
to satisfy his mind.*8 In making proof of his title 
the owner must notify the taker-up of the time and 
place and before what officer he will make the proof, 
and his failure to give such notice will invalidate 
the proceedings.*® / 

[§ 291] c¢. Actions—(1) In General. Unless the 
statutory remedy is exclusive,*® after a tender of 
the lawful costs and charges and a refusal on the 
part of the taker-up to deliver the estray, the 
owner may maintain replevin for it.*? 

Where an animal is wrongfully taken up as an 
estray the owner may maintain replevin or trover 
for it without first tendering the costs and expenses 
incurred in respect thereto,‘? or making demand for 
its return.*® 

Where the taker-up fails to comply with the stat- 
ute the owner may recover the animal in an action 
of detinue or replevin, or the value of it in trover.** 
But a bailee whose right to the possession of the 
animal has expired cannot maintain an action on the 
case for damages against one in possession of the 
estray who has failed to comply with the law.*® 

[§ 292] (2) Pleas.*® In an action by the owner 
of an estray to recover it or its value a plea which 
fails to show a strict compliance with the law is de- 
murrable.47 But it has been held that a plea that 
defendant took up the animal as an estray and regu- 
larly posted it as such, as required by law, and that 
plaintiff did not prove property in said estray and 
pay or tender the necessary fees as required by law, 
is sufficient without setting forth in detail the com- 
pliance with all the steps required by the statute 
in posting a stray animal.4® And it need not be 
averred that defendant was not guilty of any abuse 
of the animal, or that he had not suffered him to be 


ANIMALS 


worked, for if defendant, in regard to the estray, — 
violated the law, that is matter to be shown in 
reply.?? 

[§ 293] (38) Evidence.°° Where the law requires 
all proceedings in posting estrays before a justice 
of the peace to be in writing, it is error to permit 
the fact that animals were posted to be proved by 
parol,>! without laying a foundation by showing 
that the original papers and the justice’s docket 
were lost or destroyed;°? but if such evidence is 
not pertinent to any issue in the cause, and could 
not mislead,®? or if produced to the jury without 
objection by plaintiff,°* a judgment will not be re- 
versed for such error. 

[§ 294] (4) Question for Jury. As a general 
rule the question whether an animal is an estray is 
one for the determination of the jury.°° 

[§ 295] 6. Penalties for Violation of Regulations 
—a. In General. Under the statutes of some of *he 
states a penalty may be collected from a taker-up 
who fails to comply with the law relating to es- 
trays;°° but, where one has proceeded in good faith, 
he will not be liable to the statutory penalty for 
trifling irregularities.5* 

Irregular appraisement or sale. Under these stat- 
utes he is lable to the penalty for failure to have 
the animal properly appraised by legally qualified 
persons,°® or for failure to comply with the require- 
ment as to place of sale.®° 

Appropriating or selling estray before title vests. 
Where the statute designates a time for the reten-. 
tion of the estray by the taker-up, during which the 
owner may demand it, and prescribes a penalty for 
failure to pursue the statute, the taker-up becomes 
liable for the penalty by appropriating the estray to 
his own use before the expiration of the time des- 
ignated,°° or by selling it within such period of de- 


38. State v. Live Stock Commn.,|It could not have been intended, that 48. Davis v. Calvert, 17 Ark. 85: 


4 Wyo. 126, 131, 32 P 114 (where the 
court said: “The provision of the 
statute that proof of ownership shall 
be by affidavit of the owner with at 
least one credible corroborating wit- 
ness, cannot reasonably be construed 
in such a way that it will take away 
any part of the discretion with which 
the law has clothed the secretary, 
and require him to pay out the funds 
claimed, upon proofs which do not 
satisfy his mind ‘and judgment, and 
that, simply because the proofs are 
in the form as required by the stat- 
ute. This would indeed be sacrific- 
ing substance to form, and trans- 
forming a provision intended to fur- 
nish owners of estrays a simple and 
inexpensive method of reaching the 
proceeds of their property, into a 
possible means of perpetrating the 
gravest of frauds. The language of 
the section certainly does not afford 
ground for any such construction. It 
contemplates that the proof shall be 
satisfactory to the secretary, and in 
providing that the affidavit of the 
owner shall be corroborated by at 
least one credible witness, clearly 
implies, not that such proof shall be 
the maximum but the minimum of 
the auantity of proof to be sub- 
mitted, and that the secretary mav 
require further and additional proof 
in corroboration of claimant’s affi- 
davit’’). 

39. Stephenson yv. Brunson, 83 Ala. 
455, 457. 3 S 768 (where the court 
said: “The intention of the statute 
is, that the taker shall have an onp- 
portunity to appear and contest the 
ownership of the claimant. If the 
owner of an estray does not avpear 
and prove his property therein within 
the time prescribed, and as provided 
by the statute, he forfeits his right 
thereto, and the property is vested 
in the taker.—Code of 1876, § 1577. 


the taker should be deprived of his 
possession and qualified property in 
the estray, and of his absolute right 
thereto in the event the owner for- 
feits his right, by an ex-parte pro- 
ceeding. Though the statute may not 
expressly require notice, it would be 
unreasonable to suppose that it was 
intended to conclude the taker by 
such proceedings. It is a funda- 
mental principle, a constitutional 
right, that every person shall have 
notice of any judicial proceeding in- 
stituted for the purpose of divesting 
him of his property. Without notice, 
there is not due process of law’’). 

40. Smith v. Whelchel, 11 Ga. A. 
45, 74 SE 573 (holding that, under 
Ga. Civ. Code [1910] §§ 2032, 2033, 
an owner of estrays is not entitled 
to a possessory warrant against the 
person taking them up, but is rele- 
gated to the provisions of § 2034 for 
determination of his rights). 

41. Langley v. Barkman, 23 Ark. 
293; Johns v. Head, 41 Kan. 282, 21 
P 236; Heinke v. Helm, 90 Nebr. 746, 
134 NW _ 523. 

42. Walters v. Glats, 29 Iowa 437. 

43. Ray v. Davison, 24 Mo. 280. 
ante see Carr v. Barnett, 21 Ill. A. 

44. McCrossin v. Davis, 100 Ala. 
631, 13 S 607. 

[a] One of several joint owners 
can recover the animal, in a suit in 
his name alone, where the statute 
has not been complied with by the 


taker-up. Chaffee v. Harrington, 60 
Vt. 718, 15 A 350. 
West, 12 Johns. 


45. Palmer v. 
CN. Y.) 186. 

46. [a] For forms of pleas see 
Davis v. Calvert. 17 Ark. 85, 86; 
Barnes v. Tannehill, 7 Blackf. (Ind.) 
604. 605. 

47. Brownlow. v. Lambert, Cro. 
Eliz. 716, 78 Reprint 950. 


Bornes v. Tannehill, 7 Blackf. (Ind.) 


49. Barnes v. Tannehill, 7 Blackf. 
(Ind.) 604. 
§ Pon Proof of ownership see supra 
51. Mattingly v. Crowley, 42 Ill. 
300; Watson vy. Mathews, 36 Tex. 278. 
52. Mattingly v. Crowley, 42 Ill. 


ioe Mattingly v. Crowley, 42 Ill. 
54. Phelan y. Bonham, 9 Ark. 389. 
55. Stewart v. Hunter, 16 Or. 62, 

16 P 876, 8 AmSR 267. 

56. See statutes of the several 
states. 

[a]. Tender as requisite to own- 
er’s right to recover penalty see Gor- 
man v. Studt, 10 Mo. A. 584 mem. 

57. Houser v. Scott, 65 Ga. 425. 

58. Walker vy. Collier, 61 Ga. 341 
(holding that, where the appraise- 
ment is required to be bv freehold- 
ers, an appraisement by persons not 
freeholders renders the taker-up li- 
able to the penalty). 

59. Erath County v. Robinson, 30 
Tex. 435. 
recur Simpson v. Talbot, 25 Ala. 

[a] A person who kills an estray 
within twelve months after the 
straying, and appropriates it to his 
own use, is liable to the penalty 
given by the statutes against “any 
person who shall take up or use an 
estray contrary to the meaning of 
the act,” this statute referring to 
any kind of use or disposition which 
will defeat its general objects. Simp- 
son v. Talbot, 25 Ala. 469. 

[b] Use by stranger.—Where the 
statute imposes a penalty on the 
taker-up of an estray who fails to 
comply with its terms, the penalty 
is not incurred by a stranger who 
uses the estray which is turned over 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tention.®* / 
_ Failure to give notice of delivery, death, or es- 
cape of the estray subjects the taker-up to a penalty 
under some statutes.°? 

~[§ 296] b. Actions for Penalty—(1) Form of Ac- 
tion.** Where the statute imposing the penalty pre- 
seribes a remedy for its recovery, the statutory rem- 
edy is exclusive.°* Thus where the statute provides 
that the penalty shall be recovered by information, 
an action of debt will not lie, but plaintiff must pro- 
ceed by information.® 

[§ 297] (2) Who May Sue. Statutes imposing 
a penalty generally provide who may maintain pro- 
ceedings for its recovery.°° Under some statutes, 
on the failure of the taker-up to comply with the 
law, anyone cognizant of the fact may sue in his 
own nanie to recover the penalty for the use of him- 
self and the county.®’ 

[§ 298] (3) Pleading. In an action against the 
taker-up of an estray to recover the penalty given 
by law for his failure strictly to comply with its 
terms it is necessary for plaintiff to allege that the 
owner of the animal was unknown, if that fact is 
necessary to constitute the animal an estray,®* or 
to show a violation of the statute,°® and any other 
facts necessary to bring the case within the stat- 
ute.” 
and Using Estray—a. In General. Under some stat- 
utes, taking up and using an estray without first 
having legally advertised the same, and without first 


to himn by the taker-up, although he 
knows that it is an estray. Butler 
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[§ 299] C. Offenses 7“‘—1. Unlawfully Taking Up 


ment, and since, where the time is 
alleged under a videlicet, the pleader 


EROnA Rie 


having made oath and estrayed the same according 
to law, authorize a criminal prosecution.7? To con- 
stitute the offense under such a statute the accused 
must both ‘‘take up and use’’ the animal.7* It is 
not enough merely to use it.” 

[§ 300] %. Venue. The*venue should be laid in 
the county where the unlawful act was done, and 
not in that where the animal is estrayed.”® 

[§ 301] c. Limitations. Prosecutions must be be- 
gun within the time limited by statute.7° In Texas 
prosecutions for unlawfully using an estray must 
be commenced within one year after the commission 
of the offense.7” But limitation does not begin to 
run against an indictment for using an estray while 
the use continues.”® 

[§ 302] d. Indictment 79—(1) General Requisites. 
Indictments of persons offending against these laws 
should be definite and specific, and to this end should 
identify the particular offense which defendant. is 


called upon to answer,®° and closely pursue the lan- 


guage of the statute alleged to have been violated.®?. 
Yet an indictment may be sufficient without strictly 
following the statute; it is not demurrable where 
it informs the accused of the time, place, and nature 
of the offense.8? 

[§ 303] (2) Particular Averments—(a) Descrip- 
tion of Animal. The indictment need not describe 
the animal by age, sex, color, marks, and brands,§* 
but should describe the animal sufficiently to iden- 
tify the particular offense.54 

[§ 304] (b) That Animal Was Estray. The in- 


template that the animal must not 
only be taken up, but must be used. 


-v. Cook, 14 Ala. 576. 
De Hudson v. Agee, 6 Bush (Ky.) 

[a] Estray must be treated as 
such.—A penalty given by the Estray 
Law to the owner of an animal, 
where the taker-up sells it before 
the expiration of the time pre- 
scribed, is not recoverable where the 
estray was never treated as such, 
and the owner found it in the posses- 
sion of the taker-up within a few 
days after its loss and refused to 
pay the charges for its keeping. 
Smith v. Ewers, 21 Ala. 38. 

62. Lowndes County Ct. v. Ander- 
son, 11 Ala. 410. 

[a] Under an Alabama statute 
requiring the taker-up to give bond 
conditioned that, if the animal is 
not proved away by the owner within 
twelve months, he will pay to the 
county one half of the appraised 
value, and also requiring him to give 
the county clerk notice if the animal 
escapes, dies, or is proved away, 
where the bond is given, but the 
taker-up fails to notify the clerk of 
the proving away of the animal, he 
is liable only for one half of the 
appraised value and not for the full 
penalty of the_ bond. Lowndes 
County Ct. v. Anderson, 11 Ala. 410. 
- 68. See generally Penalties [30 
Cyc 1347 et seq]. 

64. Ward v. Tyler, 10 S. C. L. 22. 

65. Ward v. Tyler, 10 S.C. L. 22. 

66. See generally Penalties [30 
Cyc 1347 et seq]. 


67. Ryder v. Hulscher, 40 Ill. A. 
GU. 

68. See supra § 268. 

69. Hardy v. Nye, 63 N. H. 612, 


8 A 631 (where the action was to 
recover a penalty for failure to give 
notice, and no notice was required 
unless the owner was unknown). 

70. Simpson v. Talbot, 25 Ala. 
469 (holding that, in an action for 
the penalty given by the Alabama 
statute against “any person who 
shall take up or use an estray con- 
trary. to the meaning of the act,’ 
the complaint or declaration should 
aver that the killing was within 
twelve months after the appraise- 


is not required to prove it as alleged, 
when the time of killing an estray is 
thus. alleged, although the time 
specified is within twelve months 
after the alleged estraying, it is not 
a sufficient ayverment that it was 
within the twelve months). 

71. Larceny of estrays see Lar- 
ceny [25 Cyc 37 text and note 54]. 

72. See statutory provisions. 

[a] The Texas statute is fairly 
illustrative of this class of legis- 
lation. The sections of the penal 
code of 1901 relating to this sub- 
ject. are as follows: Art, 917>> “Tf 
any person shall unlawfully remove, 
sell or in any other manner dispose 
of any animal which has been taken 
up by him as an estray, he shall be 
punished by fine not exceeding two 
hundred and fifty dollars.” Art 918: 
“Tf any person shall, without com- 
plying with the laws regulating 
estrays, take up and use or other- 
wise dispose of any animal coming 
within the meaning of an estray, 
he shall be punished as prescribed 
in the preceding article. If the un- 
lawful taking or disposition of an 
estray animal be effected in such 
manner as to come within the mean- 
ing of theft, the person guilty of 
the same shall be punished for. that 
offense.” See State v. Armontrout, 
21 Tex. 472; State v. Apel, 14 Tex. 
428 (holding that the penalty for 
failure to advertise was not limited 
to cases where the animal was taken 
up by defendant on his plantation); 
Cochran v. State, 36 Tex. Cr. 115, 35 
Sw 968 (holding that the statute 
applies only to such animals as are 
running at large, and does not apply 
where a horse, which is saddled and 
bridled and hitched to a tree, is 
taken and used without consent of 
the owner). 

73. Davis v. State, 30 Tex. 352; 
Cochran v. State, 36 Tex. Cr. 115. 35 
SW 968. In Williams v. State, (Tex. 
Cr, GAL) iS SW oes. It was ‘said: 
“The question is, does the evidence 
justify a conviction under article 
918, supra. We do not believe the 
facts constitute a violation of that 
article. That statute seems to con- 


This hog, so far as the evidence be- 
fore us shows, was not used, unless 
it was for the purpose of eating 
whatever food may have been given 
it by defendant. This character of 
bor not contemplated by the stat- 
ute. 

74. Davis v.. State, 30 Tex. 352 
(holding that a bail bond describing 
the indictment as being for ‘unlaw- 
fully using an estray horse” did not 
describe an offense known to the 
law). 

75. Brogden v. State, 44 Tex. 103 
(upon the ground that the gist of 
the offense is the unlawful disposi- 
tion made of the animal). 

76. See statutes of the several 
states. 5 

77. Owens v. State, 88 Tex. 555. 

78.. Davis v. State, 2 Tex. A. 162 
(holding that an indictment for un- 
lawfully taking up and using an 
estray is not barred by limitation, 
after the lapse of one year from the 
taking up of the animal, if the ac- 
cused continues to use the animal 
in violation of law within one year 
before the indictment was found). 

79. See generally Indictments and 
Informations [22 Cyc 157 et seq]. 

[a] For forms of indictments for 
taking up and using an estray see 
State v. Carabin, 33 Tex. 697, 698; 
State v. Crist, 32':\Tex. 99; Davis v: 
State, 2 Tex. A. 162. 

8 Greene v. State, 79 Ind. 537; 
v. Meschac, 30 Tex. 518. 

81. State v. Dunham, 34 Tex. 675; 
State v. Crist, 32 Tex. 99; State v. 
Moreland, 27 Tex. 726; State v. 
Hutchinson, 26 Tex. 111. 


State 


82. State v. Dunham, 34 Tex. 675. 
83. State v. Crist, 32 Tex. 99. 
84. State v. Meschac. 30 Tex. 518, 


520 (where the court said: ‘We will 
not undertake to define the only de- 
scriptions of a good indictment of 
this character, but will mention that 
a description by age, color, sex and 
brands, if any, would easily lead to 
the identification of each offense’’). 
[a] Sufficient descriptions.—The 
following descriptions have been held 
sufficient: (1) “One bay horse of the 
value of one hundred dollars.” State 


86 [3C.J0.] 


dictment must aver that the animal was an estray, 
and it is not sufficient to describe the animal as 
‘coming within the meaning of an estray.’’ ®° 

[§ 305] (c) Time. Where time is an essential 
element of the offense it must be correctly laid and 
proved.®® ‘Thus, where it is an offense to take up 
animals only in certain months of the year, it must 
be alleged that the animals were taken up in those 
months.°®? 

[§ 306] (d) Value of Animal. Where the pun- 
ishment depends upon the value of the animal taken 
up and used, an indictment which fails to aver the 
value is fatally defective.8§ 

[§ 307] (e) Ownership. The name of the owner 
of the estray should be stated, if known at the time 
the indictment is returned,’® whether or not it is 
necessary, under the particular statute, that the 
owner be unknown in order to constitute the animal 
an estray.°° Averring the name of the owner in an 
indictment does not charge that the owner was 
known to defendant at the time of the commission 
of the offense, or at any other time,®! and therefore 
does not show that the animal was not an estray 
when taken up.®* An allegation that the animal 
was an estray is a sufficient averment that the owner 
of such animal was unknown.°* 

[§ 308] (f) Noncompliance with Law. The in- 
dictment must show that the taking up and using 
were done without complying with the law regulating 
estrays..* The particular acts which defendant has 
omitted to perform should be stated in order that 
the court may determine whether they are such acts 
as are required to be performed.®® 
v. Carabin, 33 Tex. 697. (2) “One 


horse of the value of one hundred 
dollars, the property of some person 


whose name is to the grand jurors 89. 
unknown, and which horse was then 90. See supra § 268. 
an estray.” State v. Ivy, 33 Tex. 91. State v. 


646. (3) “A certain estray mule, 
then and there being found branded 
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being a matter of substance, could 
not be cured by amendment. 
v. McCormack, 22 Tex. 297. 

State v. Apel, 14 Tex. 428. 


Apel,* 14 Tex. 
(holding that an indictment stating 
the name of the owner is not repug- 
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[§ 309]. (g) Negativing Exceptions. All excep- 
tions or qualifications in the statutory definition of 
the offense, and constituting an essential portion ~ 
of the description of the offense, must be negatived, 
in order to show that the particular acts charged 
are criminal.°® 

[§ 310] e. Evidence and Burden of Proof.®’ The 
burden of proof is primarily on the state to prove 
every fact essential to the guilt of the accused, as 
that the animal was running at large without a 
known owner and that the accused took it up and 
used it.°* When this proof is made, it is said that 
the burden shifts to defendant to show his com- 
pliance with the laws regulating estrays,°® although 
strictly speaking merely the burden of evidence has 
shifted, the burden of proving defendant’s guilt re- 
maining on the state throughout.t j 

Value. Where the penalty imposed is regulated 
by the value of the animal, such value must be 
shown, or a conviction cannot be sustained.? 

Place of offense. In the absence of a special plea 
to the jurisdiction the evidence need not show that 
the offense was committed in the county where the 
indictment was found.® 

[§ 311] 2. Conversion of Estray. An affidavit 
and information which charge defendant with the 
unlawful conversion of estrayed property are suffi- 
cient if the charge is made substantially in the lan- 
guage of the statute defining the offense.* It should 
be shown by proper allegations that the animal was 
the subject of illegal conversion,® by showing the 
time or place of the taking up, if made material by 
statute;® but in describing the conversion the use 
might have been legally empowered 
to do so, or he might. have had the 
owner’s permission. The two exemp- 
tions or qualifications are not in a 
proviso, but within the purview of: 
the Act and in the enacting clause’’). 
See also Indictments and Informa- 


tions [22 Cyc 344]. 
97. See Criminal Law [12 Cyc 


State 


428 


with a mule-shoe on the left shoul- 
der, and the tip of the right ear off, 
of the value of one hundred dol- 


Jars.” State v. Anderson, 34 Tex. 
611. 
85. State v. Meschac, 30 Tex. 518. 


But in Owens v. State, 38 Tex. 555, 
it was held that an indictment charg- 
ing defendant with having taken up 
and used a certain sorrel gelding, 
etc., ‘then and there an animal com- 
ing within the meaning of an estray,” 
was good. 

86. Greene v. State, 79 Ind. 537. 

87. Greene v. State, 79 Ind. 537, 
539 (where the court said: ‘‘In this 
case time is essential. If the appel- 
lant took up the animals between the 
first day of April and the first day 
of November, he could not have been 
guilty of the offence sought to be 
charged against him. It was incum- 
bent upon the prosecution to show 
that the act was done within a pe- 
riod of time which made it unlawful. 
It can not be inferred as against the 
averment of the indictment, that it 
was done at a time when it was 
criminal. If the time stated in the 
indictment, is the correct one, there 
is no guilt. It would be a subversion 
of all rules to presume it to be in- 
correct, or \immaterial, for the pur- 
pose of holding that the annellant is 
guilty of a criminal offence’’). 

88. Osborn v. State, 33 Tex. 545; 
Tharp v. State, 28 Tex. 696. 

[a] Under the former Texas stat- 
ute (Hartley Dig. art 1254), the pen- 
alty imposed was double the value 
of the animal and costs. It was held, 
under this statute, that an indict- 
ment which did not allege the value 
of the animal was fatally defective, 
since the proof of the value was és- 
sential to determine the penalty; it 
was further decided that such defect, 


nant, even admitting that under the 
statute an estray is an animal whose 
owner is unknown). 

92. State v. Fletcher, 35 Tex. 740 
(holding an indictment not to be bad 
because it alleged that the estray 
was one “whose owner was known 
to the’ grand jury.’ The fact that 
the owner of the animal had been 
discovered and was known when the 
indictment was found is no proof 
that the animal was not an estray 
when taken up). 


Pte State v. Anderson, 34 Tex. 
94. Gonzales v. State, 31 Tex. 
ap: State v. Hutchinson, 26 Tex. 


a 

[a] “Without estraying the same 
in the manner prescribed by law.”— 
An averment that defendant took up 
and used certain oxen “without es- 
traying them in the manner pre- 
scribed by law” is equivalent to say- 
ing that they were taken up and 
used ‘without complying with the 
laws regulating estrays’’ in the lan- 
guage of the statute; but it is better 
to pursue the words of the statute, 
as it precludes all doubt about the 
meaning of the expression used. 
State v. Moreland, 27 Tex. 726. 

9522 DIxXon Wu state, -4a  blackt: 
(Ind.) 312. 

96. Reg. v. Morgan, 5 Man. 68, 64 
(where the court said: ‘In this case 
the offence is created by statute. 
The statute does not state that it 
shall be unlawful to catch, use or 
detain an animal being the property 
of another person, but to catch, use 
or detain it without being legally 
empowered to do so, and without the 
owner’s permission. And to catch, 
use and detain an animal, as stated 
in the conviction, is no offence at all 
in itself, because the defendant 


98. Ashcroft v. 
108; State v. Crist, 32 Tex. 99. 

[a] Evidence held sufficient to 
justify conviction. Sparkman  v. 
State, 61 Tex. Cr. 429, 1385 SW 184. 

[b] Evidence held insufficient to 
show use.—Evidence that a horse 
broke into defendant’s pasture and 
was there for three years, and that 
defendant’s boys were seen to use it, 
where there is no evidence: that de- 
fendant ever handled the horse or 
used it in any way, does not justify 
a conviction for violation of the 
Estray Law. 'Thompson y. State, 37 
Tex. Cr. 654, 40 SW 997. 

99. Ashcroft v. State, 32 Tex. 
108; State v. Crist, 32 Tex. 99. 

1. As to distinction between shift- 
ing of burden of proof and shifting 
of burden of evidence see Criminal 
Law [12 Cye 3879 et seq]; Evidence 
[16 Cye 926 et seq]. 

2. Osborn v. State, 33 Tex. 545> 
Tharp v. State, 28 Tex. 696; State v. 
McCormack, 22 Tex. 297. 

3. Osborn v. State, 33 Tex. 545 
foverr Tharp v. State, 28 Tex. 696]. 

4 Smith v. State, 85 Ind. 553 
(where it was held that the affidavit 
and information would not be held 
bad on motion to quash merely be- 
cause they contained other matter 
not sufficient to constitute a charge 
of knowingly violating the provisions 
of the Estray Law in regard to ad- 
vertising the taking up of stray 
property). 

5. Greene v. State, 79 Ind. 5387. 

6. Greene v. State, 79 Ind. 537. 

[a] The Indiana statute provides 
that no animal shall be taken up be- 
tween the first day of April and the 
first day of November unless the 
same is found in the inclosure of the 


379 et seq]. 
State, a2 Tex. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 311-315] 


’ 


of the word ‘‘convert’’ is sufficient, and alleges a 
fact the particulars of which need not be set out.’ 

[§ 312] 3. Unlawful Sale of Estray. An indict- 
ment or information for unlawfully selling an estray 
need not negative the consent of the owner to the 
sale.6 Under a statute against disposing of an es- 
tray before title vests, an indictment for selling an 
estray must allege that the sale was before the title 
was vested in the taker-up.?® 
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[§ 313] 4. Unlawfully Killing Estray. The gist 
of the offense of unlawfully killing an estray is the 
unlawful disposition of the animal, and the venue 
should be laid where such disposition is made, and 
not where the animal is estrayed.t° The indictment 
should sufficiently charge that defendant did the 
killing,’ and should charge that the act was done 
without complying with the laws regulating es- 
trays.}? 


XII. INJURIES BY ANIMALS TO PERSONS OR ANIMALS 


[§ 314] A.In General. For the purpose of deter- 
mining the rules of law applicable to cases involv- 
ing injuries committed by animals they may be di- 
vided into five general classes, namely: (1) Animals 
fere nature of known savage and vicious nature, 
as bears, lions, tigers; (2) animals fere nature 
which generally may be so far domesticated or tamed 
as to lose their native ferocity, as bees, monkeys, 
etc.; (3) domestic animals which are known by their 
owner or keeper to be vicious; (4) domestic animals 
not known by their owner or keeper to be vicious; 
and (5) domestic herbivorous animals prone to wan- 
der and consume crops, grass, and herbage.!* 

[§ 315] B. By Undomesticated Wild Animals— 
1. In General. While it is not in itself unlawful 
for a person to keep wild beasts, although they may 
be such as are of a nature fierce, dangerous, and ir- 
reclaimable,'* yet it is the duty of those who own 
or keep them to do it in such a manner as will af- 


solutely prevent the occurrence of an injury to oth- 
ers through such vicious acts of the animals as they 
are naturally inclined to commit;'* and for any in- 
jury they may do to others the person keeping them 
is lable,!® irrespective of any questions of negli- 
gence or knowledge of previous acts showing a vi- 
cious disposition.1* It is immaterial that the animal 
is to some extent domesticated; for the natural wild- 
ness and ferocity of its nature but sleep, and are 
liable to be awakened, suddenly and unexpectedly, 
on some provocation.1® It seems, however, that 
proof of its customary kind disposition, and that no 
former injury had been done by it, may be made in 
reduction of damages.1® 

Contributory negligence. The owner or keeper of 
a ferocious animal is not liable, however, where the 
injured person imprudently or negligently places 
himself in a position to be attacked,?° or is guilty 
of contributory negligence in provoking the animal 


taker-up; hence an indictment for 
converting estrays must allege that 
the animals were taken up on a day 
between the first day of November 
and the first day of April, or that 
they were found in the inclosure of 
the taker-up. Greene v. State, 79 
Trd: 537. 

7. Greene vy. State, 79 Ind. 537. 

8. Floyd v. State, (Tex. Cr. A.) 
68 SW 690. 

9. State v. Williams, 19 Mo. 

10. Brogden v. State, 44 Tex. 
See also Criminal Law [12 
23 


as 
i State v. Derossett, 19 Mo. 383; 
State v. Hutchinson, 26 Tex. 111 
(where it was held that the omission 
of the word “did” was a fatal defect 
which could not be supplied by in- 
tendment). 
_ 12. State v. Hutchinson, 26 Tex. 
5 hy 
13. Congress, etc., 
morar,, 99° U, S. 645, (25° 0. “ed. 487; 
Decker v. Gammon, 44 Me. 322, 69 
AmD 99; Earl v. Van Alstine, 8 Barb. 


v. Cushman, 195 Fed. 
Mio diy: 117 CCAT1 ficit Cycey;"Mul- 
ler v. McKesson, 10 Hun 44 [aff 73 
N. Y. 195, 29 AmR 123]; Scribner v. 
Kelley, 88 Barb. (N. Y.) 14; Jackson 
vy. Smithson, 15 M. & W. 561. 
15. U. S.—Parker v. Cushman, 195 
Rede Viosy71u, 12% CCA 71 [eit Cyc]: 

Cal.—Gooding v. Chutes Co., 155 
Cal. 620, 624, 102 P 819, 23 LRANS 
1071 and note, 18 AnnCas 671 [quot 
Cycl. 

La.—Vredenburg v. Behan, 33 La. 
Ann. 627. 

Miss.—Phillips v. Garner, 64 S 735, 
-786 [quot Cyc]. 

N. Y.—Scribner v. Kelley, 38 Barb. 
14 


Tex.—Copley v. Wills, (Civ. A.) 
152 SW 830, 831 [quot Cyc]. 
Eng.—Besozzi v. Harris, 1 F. & F. 


389. 
103. 
Cyc 


Spring Co. v. 


2, 
Bie cei v. Kilgour, 19 Man. 

fa] Elephant frightening horse.— 
The strange appearance of an ele- 
phant, whereby plaintiff's horse be- 
came unruly, is not such an act of 
the elephant as to render its keeper 
“liable without showing that such was 
ithe effect on horses, generally, and 


that the keeper knew thereof. Scrib- 
ner v. Kelley, 38 Barb. (N. Y.) 14. 
16. U. S.—Congress, ete., Spring 
ee v. Edgar, 99 U. S. 645, 25 L. ed. 
Ala.—Hayes v. Miller, 150 Ala. 621, 
43 S 818, 124 AmSR 93, 11 LRANS 
748 and note. 
16 Del. 


Del.—Barclay v. Hartman, 


851, 43 A 174; Warner v. Chamber-' 


lain, 12 Del. 18, 30 A 638. 
160F C.—Jackson y. Baker, 24 App. 

Tll.—West Chicago St. R. Co. v. 
Walsh, 78 Ill. A. 595; Moss v. Par- 
dridge, 9 Ill. A. 490. 

Ind.—Indianapolis Abattoir Co. v. 
Bailey, (A.) 102 NE 970; Bostock- 
Ferari Amusement Co. v. Brocksmith, 
Saou A. 566, 73 NE 281, 107 AmSR 

La.—Vredenburg v. Behan, 33 La. 
Ann. 627. 

Me.—Decker v. Gammon, 44 Me. 
322, 69 AmD 99. 

Mass.—Lyons v. Merrick, 105 Mass. 

Mich.—Marquet v. La Duke, 96 
Mich. 596, 55 NW 1006. 

Miss.—Phillips v. Garner, 64 S 735, 
736 [quot Cyc]. 

Nebr.—Manger  v. 
Nebr. 352, 46 NW 527. 

N. Y.—Molloy v. Starin, 191 N. Y. 
21, 88 NE 588, 16 LRANS 445 and 
note, 14 AnnCas 57 and note [rev 
119 App. Div. 884 mem, 104 NYS 
1133 mem]; Muller v. McKesson, 73 
N. Ye 1955) 29" AmR 123% “Molloy v: 
Starin, 113 ‘App. Div. 852, 99 NYS 
603, 18 NYAnnCas 463; Scribner v. 
Kelley, 38 Barb. 14; Earl v. Van 
Alstine, 8 Barb. 630. 

S. C.—McCaskill v. Elliot, 36 S. C. 
L. 196, 58 AmD 706. 

Tex.—Copley v. Wills, (Civ. A.) 
152 SW 830, 831 [quot Cye]. 

Vt.—Crowley v. Groonell, 73 Vt. 
45, 50 A 546, 87 AmSR 690, 55 LRA 
876 (dictum). 

Eng.—Filburn v. 
eteno Conm25 VEBSUDEM25 Sin May vz 
Burdett, 9 @. B: 101, 58 ECL 101, 115 
Reprint 1213, 3 ERC 108; Besozzi v. 
Harris, 1 F. & F. 92; Baker’s Case 
[cit 1 Hale P. C. 430]; Rex v. Hug- 
gins, 2 Ld. Raym. 1574, 1583, 92 Re- 
print 518 (dictum); Jackson v. Smith- 
son, 15 M. & W. 563; Wyatt v. Rosh- 


Shipman, 30 


People’s Palace, 


erville Gardens Co., 2 T. L. R. 282. 
Poe aan ak v. McCreary, 19 Ont. 


{a] The rule of liability of the 
owner of animals for injuries done 
by them was stated by Bowen, L. J., 
in Filburn v. People’s Palace, etce., 
Co., 25 Q. B. D. 258, 261, as follows: 
“People must not be wiser than the 
experience of mankind. If from the 
experience of mankind a particular 
class of animals is dangerous, 
though individuals may be tamed, a 
person who keeps one of the class 
takes the risk of any damage it may 
do. If, on the other hand, the ani- 
mal kept belongs to a class which, 
according to the experience of man- 
kind, is not dangerous, and not likely 
to do mischief, and if the class is 
dealt with by mankind on that foot- 
ing, a person may safely keep such 
an animal, unless he knows that the 
particular animal that he keeps is 
likely to do mischief.” 

{b] The managers of a theater 
cannot be considered the keepers or 
harborers of a performing monkey 
except while the animal is actually 
in or upon their premises. Connor 
v. Princess Theatre, 27 Ont. L. 466. 

17. See infra § 316. 

18. Hayes v. Miller, 150 Ala. 621, 
43 S 818, 124 AmSR 93, 11 LRANS 
748 and note; Vredenburg vy. Behan, 
33 La. Ann. 627; Besozzi v. Harris, 1 
KF. & F. 92; Andrew. v. Kilgour, 19 
Man. 545 (raccoon)... 

19. Hayes.'v. Miller, 150 Ala. 621, 
43 S 818, 124 AmSR 93, 11 LRANS 
pee Besozzi v. Harris, 1.F. & F. 


20. Molloy v. Starin;-191 N. Y. 21, 
83 NE 588, 16 LRANS 445 and note, 
14 AnnCas 57 and note [rev 119 App. 
Div. 884 mem, 104 NYS 1133 mem]; 
Ervin v. Woodruff, 119 App. Div. 603, 
103 NYS 1051; Molloy v. Startn, 113 
App. Div. 852, 99 NYS 603, 18 NY 
AnnCas 463; Besozzi v. Harris, 1 F. 
ee 92; Marlor v. Ball, 16 T. L. R. 

[a] A boy who gave peanuts to 
a monkey running at large in a mu- 
seum, and, on stooping to pick up 
one it had dropped, was bitten by it, 
was not responsible for its attack. 
Copley v. Wills, (Tex. Civ. A.) 152 
SW 830. 


88. [BO. J] 


to break its bonds and assail him.*! But if the provo- 
cation is by another, although a servant of plain- 
tiff, who acts without the scope of his duty or au- 


thority, it is no defense.”” 


[§ 316] 2. Necessity of Proving Scienter or Neg- 
ligence. It is not necessary to prove that the owner 
had knowledge of the vicious nature of the animal 
causing the injury, as he is conclusively presumed 
to have such knowledge,?* although the animal never 
Neither is it necessary, 
as a general rule, to show that the owner was negli- 
gent in permitting the animal to be at large, for he 
is bound to keep it secure at his peril,?° and the 
burden is on him to disprove the implied imputation 
But negligence of the 
keeper must be shown where the act of keeping is 


did any mischief before.** 


of negligence on his part.?° 


21. Vredenburg v. Behan, 33 La. 
Ann. 627. 

22. Vredenburg v. Behan, 33 La. 
Ann. 627. ; 

23. U. S.—Congress, etc., Spring 
Co} v. Edgar, 99 U. S. 645, 25 L. ed. 
487; Parker v. Cushman, 195 Fed. 


Cow Cer La CCAM ficlt iCyel. 

Ala.—Hayes v. Miller, 150 Ala. 621, 
GIO ASe Srsloe es AIMSrty os. asl 
LRANS 748 and note [cit Cyc]. 

Cal. Laverone v. Mangianti, 41 
Calaiss, LOvAmR: 269. 

Tll.—West Chicago St. R. Co. v. 
Walsh, 78 Ill. A. 595; Moss v. Par- 
dridge, 9 Ill. A. 490. 

Iowa.—Parsons v. Manser, 119 
Iowa 88, 92, 93 NW 86, 97 AmSR 
283 and note, 62 LRA 132 and note 
[cit Cyc] (where the court said: 
“Liability for safe-keeping depends 
not so much on the classification of 
animals into wild and domestic as 
upon their natural propensity for 
mischief. If they are ferocious and 
savage, like the lion, tiger, etc., the 
keeper is bound to know the danger 
incident to their confinement; and 
the mere charge of not having been 
so restrained as to avoid injury is 
tantamount to an allegation of neg- 
ligence’’). 

Me.—Decker v. Gammon, 44 Me. 
322, 69 AmD 99. 

Miss.—Phillips v. Garner, 64 S 735. 

Mo.—Beckett v. Beckett, 48 Mo. 
396; Bell v. Leslie, 24 Mo. A. 661. 

N. Y.—Muller v. McKesson, 73 N. 
Y. 195, 29 AmR 123; Van Leuven v. 
Lyke, 1 N. Y. 515, 49 AmD 346; Mol- 
loy: “vii Starin, (1185 A pps! Div. 68525 (99 
NYS 603, 18 NYAnnCas 463; Leon- 
ard v. Donoghue, 87 Anp. Div. 104, 
84 NYS 60; Keenan v. Gutta Percha, 
etc., Mfg. Co., 46 Hun 544 [aff 120 
N. Y. 627 mem, 24 NE 1096 mem1; 
Earl v. Van Alstine,, 8 Barb. 630; 
Hinckley v. Emerson, 4 Cow. 351, 15 
AmD 3883; Vrooman v. Lawyer, 13 
Johns. 339. 

Pa.—Com. v. Fourteen Hogs, 10 
Serge. & R. 393. 

Eng.—Filburn v. People’s Palace, 
ete., Co., 25 Q. B. D. 258; Applebee v. 
iPereyenda hs, oe C. LP 647,, (Cox v. Bur= 
bridge, 13 Cur Bs Niv S...4305°' 4395 106 
ECL 430, 143 Reprint 171 (dictum 
by Willes, J.); Besozzi v. Harris, 1 
F. & F. 92; Baker’s Case [cit 1 Hale 
P. C. 430]; Rex v. Huggins, 2 Ld. 
Raym. 1574, 92 Reprint 518; Mason 
v. Keeling, 1 Ld. Raym. 606, 91 Re- 
print 1305, 12 Mod. 332, 88 Reprint 
1359; Jenkins v. Turner, 1 Ld. Raym. 
109. 91 Reprint 969; Buller N. P. 77. 

Man.—Andrew v. Kilgour, 19 Man. 
545. 

Ont.—Shaw v. McCreary, 19 Ont. 
9 P 


See Emmons v. Stevane, 77 N. J. 
L. 570, 73 A 544, 24 LRANS 458 and 
note, 18 AnnCas 812. 

[a] For example, in an action to 
recover damages for personal in- 
juries, sustained by plaintiff from an 
elephant which was exhibited by de- 
fendant, the jury found that defen- 
- dant did not know the elephant to 
be dangerous. It was held, however, 
that defendant was liable, 
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perior officers.?° 
[§ 317] 


animal did not belong to a class 
which, according to the experience 
of mankind, is not dangerous to man, 
and therefore the owner kept such 
an animal at his own risk, and his 
liability for damage done by it was 
not affected by his ignorance of its 
dangerous character. Filburn v. Peo- 


pice Palace; sete. 1 OOxe2 be @ Bae Ds 
[b] Expert testimony as to vi- 


ciousness.—A properly qualified wit- 
ness may testify that a certain ani- 
mal is dangerous; thus, an expert 
witness may testify that in his opin- 
ion a male deer in thé fall of the 
year is a dangerous animal. Con- 
gress, etc., Spring Co. v. Edgar, 99 
U.S. 645, 25 Lo ed. 487. 

24. Congress, ete., Spring Co. v. 
Edgar, .99 U. S. 645, 25 L. ed. 487. 

25. U. S.—Congress, ete., Spring 
ee y. Edgar, 99 U. S.. 645, 25 I. ed. 

Ala.—Hayes v. Miller, 150 Ala. 621, 
43 S 818, 124 AmSR 93, 11 LRANS 
748 and_ note. 

Cal.—Laverone v. Mangianti, 41 
Cal. 138, 10 AmR 269 (dictum). 

Iowa.—Parsons v. Manser, 119 
Iowa 88, 93 NW 86, 97 AmSR 283 
and note, 62 LRA 132 and -=snote 
(dictum). 

Me.—Decker v. Gammon, 44 Me. 
322, 69 AmD 99 (dictum). 

Miss.—Phillips vy. Garner, 64 § 735. 

N. Y.—Molloy v. Starin, 113 App. 
Div. 852, 99 NYS 603, 18 NYAnnCas 
463; Scribner v. Kelley, 38 Barb. 14. 

Eng.—Filburn v. People’s Palace, 
etc., .Co., 25 Q. B. D. 258; Rex v. Hug- 
gins, 2 Ld. Raym. 1574, 92 Reprint 
518; 1 Hale P. C. 430. 


26. Jackson vy. Baker, 24 App. (D. 
Cine 00) 
27. Molloy v. Starin, 191 N. Y 


21, 88 NE 588, 16 LRANS 445 and 
note, 14 AnnCas 57 and note [rev 
119 App. Div. 884 mem, 104 NYS 
1133 mem]. 

28. 
C.) 100, 104 (where the court said: 
“Ts, then, the appellee responsible 
for the injury done by a wild animal 
placed in his care at the Zodlogical 
Park, irrespective of negligence on 
his part? In the case cited above, 
Congress, etc., Spring Co. v. Edgar, 
99 U. S. 645, 25 -L. ed. 487, Mr. Jus- 
tice Clifford, cites with approval the 
statement of Lord Denman, ‘that the 
gist of the action is the keeping of 
the animal after knowledge: of its 
mischievous propensities,’ and, there- 
fore, it followed, ‘whoever keeps an 
animal accustomed to attack and in- 
jure mankind, with knowledge that 
it is so accustomed is prima facie 
liable in an action on the case... 
without any averment of negligence.’ 
The reasoning to us is clear, but we 
do not think it applies to a case in 
which the keeping is not only made 
lawful but obligatory. In the case 
at bar the appellee is the superinten- 
dent of the Zoédlogical Park; it be- 
comes his duty to receive under the 
law any animals that the regents 
of the Smithsonian Institution may 


as the! direct to be placed in the said park; 


[8§ 315-817 


* 


C. By Domesticated Wild Animals. 
Where an animal, although classed as fere nature, 
is susceptible of substantial domestication, as the 
bee, deer, and monkey, the owner is not liable in 
the absence of proof of negligence in the manner of — 
keeping it,?? or of proof that it was of a vicious 
disposition, and was kept after the owner had 
knowledge thereof.*° 

Question for jury. The question of negligence in 
the keeping of such animals is one for the jury.** 


therefore the keeping of the animals- 


is his lawful duty and obligation, 
and the law will not hold him re- 


sponsible for an injury inflicted by” 


an animal, except the injury has 
been occasioned through the negli- 
gence of the appellee’). ‘ ¢ 

29. Petey Mfg. Co. v. Dryden, 21 
Del. 166, 62 A 1056; Parsons v. Man- 
ser, 119 Iowa 88, 93 NW 86, 97 AmSR- 
283 and note, 62 LRA 132 and note;, 
Earl v. Van Alstine, 8 Barb. (N. Y.) 
630. See also Connor vy. Princess 
Theatre, 27 Ont. L. 466. 

Bees as nuisance see Nuisance [29 
Cye 1166]. 

{a] Where defendant was _ negli- 
gent in the care of his bees and knew 
that they were accustomed to sting 
mankind and domestic animals, it 
was held that he was liable to plain- 
tiff for injuries sustained by reason 
of being thrown from his horse in 
consequence of stings inflicted on 
the horse by defendant’s bees. The 
damage was not too remote. O’Gor-: 
ee vo. O'Gorman, (1903722 ire 5732 

30. 
58h HCL, 101, 1a Reprint, Paid ees 
ET ae (monkey ). 

a 
mals ferse naturzee may doubtless be 
domesticated to such an extent as to 
be classed, in respect to the liability 
of the owner for injuries they com- 
mit, with the class known as tame 
or domestic animals; but inasmuch 
as they are liable to relapse into 
their wild habits and to become mis- 
chievous, the rule is that if thev do 
so, and the owner becomes notified 
of their vicious habit, they are in- 
cluded in the same rule as if they 
had never been domesticated, 
gist of the action in such a case, as 
in the case of untamed wild animals, 
being not merely the negligent keep- 
ing of the animal, but the keeping 
of the same with knowledge of the 


‘| vicious and mischievous propensity 
Jackson v. Baker, 24 App. (D. 


of the animal.” Congress, etc., Spring 
Co: yv.; Hagar, 99), US. .645.5 (6535.25 
L. ed. 487. 

81. Parsons v. Manser, 119 Iowa 
88, 92, 93 NW--86, 97 AmSR 283, 62 
LRA 132 (where it was held that the 
location of bee hives was a matter 
for the determination of the owner, 
“and it is not too much to exact of 
him the exercise of ordinary pru- 
dence in so placing the hives as to 
avoid unnecessary danger to those 
who are likely to make lawful use 
of the premises or the highway ,.near 
by”’);_O’Gorman v. O’Gorman, [1903] 
2ire 573; lucas v. Pettit, 42 OntsL: 
448, 452 (where defendant had a num- 
ber of hives of bees. on his premises 
within a hundred feet of. plaintiff’s 


‘land, and while plaintiff was work- 


ing with two horses on his land the 
bees attacked and stung him and 
the horses, seriously injuring him 
and killing the horses. Defendant 
was held liable, the court saying: 
“It was the defendant’s right to have 
on his premises a reasonable num- 
ber of bees, or beés so placed as not 
to unfairly interfere with the rights 
of his neighbour, but if the number 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


x 


May ov. ‘Burdett, 9 QO) 8B. 0m 


Gist of action.—‘“Certain ani-_ 


the - 


not voluntary on his part, as in the case of a public — 
carrier having charge of the animal only as carrier 
or warehouseman,”* or the superintendent of a pub- 
lie zodlogical park, required by law to receive and — 
keep such animals as may be sent to him by his su- 


| g 318) 


[§ 318] D. By Domestic Animals—i. Nature and 
Extent of Liability—a. Domestic Animals Generally 
—(1) Rules stated. A person has a right to keep a 
domestic animal of any kind, provided he restrains 
it so that others pursuing their ordinary or lawful 
vocations are not exposed to danger from it.*? 
a general rule the owner or keeper of a domestic an- 
imal is bound to exercise reasonable care to prevent 
injury being done by it to another.®* 
of such an animal is bound to take notice not only 
of the general propensities of the class to which it 
belongs, but also of any particular propensities pe- 
culiar to the animal itself, and if such propensities 
are of a nature to cause injury, he must anticipate 


was unreasonable, or if they were 
so placed as to interfere with his 
neighbour in the fair enjoyment of 
his rights, then what would other- 
wise have been lawful, becomes an 
unlawful act’). 
_ 82. Briscoe v. Alfrey, 61 Ark. 196, 
m2 SW 505, 54 AmSR 203, 30 LRA 
607; Laverone v. Mangianti, 41 Cal. 
138, 10 AmR 269; Uhlein v. Cromack, 
109 Mass. 273; Logue v. Link, 4 E. D. 
Smith (N. Y.) 638. And see infra §§ 
330-343. 
' 33. Meredith v. Reed, 26 Ind. 334; 
Dix v. Somerset Coal Co., 217 Mass. 
(146, 104 NE 433. 

34. Gooding v. Chutes Co., 155 Cal. 
7620, 102 P 819, 28 LRANS 1071, 18 
AnnCas 671; Domm vy. Hollenbeck, 
259 Ill. 382, 102 NE 782, AnnCas1914B 
1272 [rev 175 Ill. A. 62]; Hammond 
y. Melton, 42 Ill. A. 186; Gropp v. 
Great Atlantic, etc., Tea Co., 141 App. 
Div. 372, 126 NYS 211 [rev on other 
grounds 205 N. Y. 617 mem, 98 NH 
1103 mem]; Farber v. Roginsky, 123 
App. Div. 38, 107 NYS 755; Mills v. 
Bunke, 59 App. Div. 89, 69 NYS 96. 

[a] TIllustrations.—(1) The keeper 
of a stallion is bound to take notice of 
the well known propensities of stal- 
lions in general, and to use such de- 
gree of care to avoid injury from 
such propensities as the nature of 
the animal may reasonably require; 
but he is under no obligation to 
guard against injuries which he has 
no reason to expect from the animal, 
either on account of the propensities 
of stallions in general, or some dis- 
position of the individual animal of 
which he has notice. Hammond vy. 
Melton, 42 ‘Ill. A. 186. (2) There is 
no general propensity on the part of 
horses to bite persons. who come 
near them, and, if done at all, it is 
done by one that'is exceptionally 
vicious. No such disposition having 
been discovered in a horse, the own- 
er is under no obligation to antici- 
pate that it will suddenly bite a pass- 
er-by, and is not bound to guard 
against such an occurrence; and if 
the horse bites somebody, and is not 
wrongfully in the place where this 
happens, the owner will not be held 
liable for the injury. Reed  v. 
Southern Express Co., 95 Ga. 108, 22 
SE 133, 51 AmSR 62. (3) So in the 
‘case of a horse not known to be 
vicious it is not the natural conse- 
quence of leaving it unattended that 
it should kick a passer-by; the own- 
er is therefore not liable therefor 
as the damage is too remote. Brad- 
ley v. Wallaces, [1913] 3 K. B. 629. 

[b] This duty is owing to the 
“public generally, to strangers as well 
as those dealing with or standing in 
some relation to owners, only those 
themselves in fault being excluded 
from its operation. Gooding v. 
Chutes Co., 155 Cal. 620, 102 P 819, 
23. LRANS 1071, 18 AnnCas 671. 

[ec] Duty of owner to give notice. 
—(1) An owner should give notice to 
persons dealing with the animal of 
its vicious propensities, when_ he 
knows that serious injury would be 
inflicted if the animal should take 
occasion to indulge therein. Tal- 
mage v. Mills, 80 App. Div. 382, 80 
NYS 637; Campbell v. Page, 67 Barb. 


“ANIMALS - 


As 


The owner 
necessary.*® 


ENS) Y>)) a ee Keshans ve Gatesian 2 
Thomps. & C. (N. Y.) 288. (2) “He 
is under a duty to warn not only 
the person who hires it, but any per- 
son who he knows or contemplates 
or ought to contemplate will use it. 
The duty is not dependent on and is 
not created by the contract. It 
exists independently of contract.” 
White v. Steadman, [1913] 3 K. B. 
340, 347. (3) But, where the owners 
of a horse had no reason to suppose 
that the person in charge of it was 
ignorant of a single occasion on 
which it was known to have kicked 
a person, they cannot be charged 
with negligence in failing to inform 
him of the fact. Cooper v. Cashman, 
190 Mass. 75, 76 NE 461, 3 LRANS 
209 and note. And see supra § 84. 
See also Livery Stable Keepers [25 
Cycaxl 513 I< 

[d] Viciousness manifested under 
certain conditions.—If the vicious- 
ness manifests itself only under cer- 
tain conditions, as when the animal 
is in heat, there is no duty on the 


owner to restrain it at any other 
time. Tupper v. Clark, 43 Vt. 200. 
35. See infra §§ 334, 340. 


36. U. S.—Congress, ete., Spring 
ret v. Edgar, 99 U. S. 645, 25 L. ed. 
Ala.—Kitchens vy. Elliott, 114 Ala. 
290, 21 S 965; Smith v. Causey, 22 
ee 568; Durden y. Barnett, 7 Ala. 

Cal.—Clowdis v. Fresno Flume, etc., 
Coy, 118 Cal.) 315,50 P 373,62) AmSR 
238; Finney v. Curtis, 78 Cal. 498, 21 
P 120; Haneman v. Western Meat Co., 
8 Cal. A. 698, 97 P 695. ° 

Conn.—ULeone v. Kelly, 77 Conn. 
569, 571, 60 A 136, 1 AnnCas 947 [cit 
Cyc}. 

Del.—Warner v. Chamberlain, 12 
Del. 18, 30 A 638. 

Ga.—Reed v. Southern Express Co., 
95. Ga. 108, 22 SH 138; 51 AmSR 62. 

Ida.—McClain v. Lewiston Inter- 
state Hair; etc., Assoc:,. 17. Ida...63, 
104 P 1015, 25 LRANS 691 and note, 
20 AnnCas 60,and_ note. 

Ill.—Domm v. Holienbeck, 259 Il. 
382, 102 NE 782, AnnCas1914B 1272 
and note [rev 175 Ill. A. 62]; Ma- 
reau v. Vanatta, 88 Ill. 132; Stumps 
v. Kelley, 22 Ill. 140; Field v. Mor- 
rison, 142 Ill, A. 454; Domm v. Hol- 
lenbeck, 142 Ill. A. 439; Donahue v. 
Frank E. Scott Transfer Co., 141 Ill. 
A. 174; Swanson v. Miller, 130 Ill. 
A. 208; Ward v. Danzeizen, 111 Ill. 
A. 163; Feldman v. Sellig, 110 Ill. 
A. 130; Fritsche v. Clemow, 109 Ill. 
A. 355; West Chicago St. R. Co. v. 
Walsh, 78 Jill. A. 595; Moss v. Par- 
dridge, 9 Til. A. 490. 

Ind.—Klenberg v. Russell, 125 Ind. 
531, 25 NE 596; Indianapolis Abattoir 
Co. v. Bailey, (A.) 102 NE 970. 


Towa.—Alexander v. Crosby, 143 
Iowa 50, 119 NW 717. 
Ky.—Thornton v. Layle, 111 SW 


279, 33 Kyl 382, 17 LRANS 1233 and 
note; Murray v. Young, 12 Bush 337 

Me.—Decker v. Gammon, 44 
322, 69 AmD 99. 

Mass.—Dix v. Somerset Coal 
217 Mass. 146, 104 NE 433.. 

Mo.—Beckett v. Beckett, 48 
396; Staetter v. McArthur, 33 
A. 218; Bell v. Leslie, 24 Mo. A. 


and guard against them.** 
mesti¢ animal is. not liable, in the absence of statu- 
tory provision,®® unless it is affirmatively shown either 
(1) that the animal was vicious, and that the owner 
or keeper had knowledge of the fact,?* or (2) that 
the injury was committed while the animal was tres- 
passing on the lands of another,?” or (3) that the 
injury was attributable to some other neglect on 
his part,?> in which cases proof of scienter is un- 
But. conversely, the owner of such an 
animal knowing of its vicious propensities is liable 
for injury inflicted by it upon the property or the 
person of one who is free from fault,*? some of the 
courts holding that after such knowledge he is liable 
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But the owner of a do- 


N. J.—De Gray v. Murray, 69 N. J. 
L. 458, 55 A 237; Angus v. Radin, 5 
ING J Ee 95, 8 ATI EioGr 

N. Y.—Moynahan v. Wheeler, 117 
N. Y. 285, 22 NE 702; Van Leuven v. 
Lyke, 1 N. Y. 515, 49 AmD 346 [aff 
4 Den. 127]; Raible v. Hygienic Ice, 
etc., Co., 1384 App. Div. 705, 119 NYS 
138; Lawlor v. French, 2 App. Div. 
140, 37 NYS 807; Muller v. McKes- 
son, 10 Hun 44 [aff 73 N. Y. 195, 29 


AmR 123]; Corcoran v: Kelly, 61 
Mise. 323, 113 NYS 686; Muller v. 
Shufeldt, 114 NYS 1012; Vrooman 


v. Lawyer, 13 Johns. 339; Quinn v. 
Knickerbocker Ice Co., 2 NYCityCt 
202 note. 

N. C.—Hallyburton v. Burke Coun- 
ty Fair Assoc., 119: N. C. 526, 26 SH 
114, 38 LRA 156. 

Oh.—Morgan v. Hudnell, 52 Oh. St. 
oon 40 NE 716, 49 AmSR 741, 27 LRA 

Okl.—Meegan v. McKay, 1 Okl. 59, 
30, P 232. 

Or.—Dufer _v. Cully, 3" On 87% 


Pa,—Laughiin. -v. “Philas/ 239" Pa. 
455, 86 A 1022; Com. v. Fourteen 
Hogs, 10 Serge. & R. 393; Curtis v. 


Pe tae ona, Dist.598, 14 Pa..Co: 

R. I.—Eddy v. Union R. Co., 25 
R. 1..451, 56 A 677, 105 AmSR 897, 1 
AnnCas 204 and note. 

Tenn.—Missio vy. Williams, 129 
Tenn. 504, 167 SW 473. 

Wash.—Lynch v. Kineth, 36 Wash. 
368, 370, 78 P 923, 104 AmSR 958 
[quot Cyc]; Robinson vy. Marino, 3 
Wash. 434, 28 P 752, 28 AmSR. 50. 
See Farrar v. Peterson, 72 Wash. 
482, 130) P 753,. 754,138 BP. 594, 44 
LRANS 1092, 1094 [cit Cyc]. 

W. Va.—Johnston v. Mack Mfg. Co., 
65 W. Va. 544, 64 SE 841, 131 AmSR 
979, 24 LRANS 1189. 

Wis.—Dearth v. Baker, 22 Wis. 73. 

Eng.—Cox v. Burbridge, 13 C. B. 
N. S. 430, 106 HCL 430, 143 Reprint 
171; Rex v. Huggins, 2 Ld. Raym. 
ub Udy 92. Reprint 518; Buller N. P. 


[a] The owner of a cat which has 
no known mischievous tendencies 
other than such as ordinarily belong 
to its species is not liable for any 
damage which it may commit. Mc- 
Donald v. Jodrey, 8 Pa. Co. 142. 

{b] The owner of a cow accus- 
tomed to hook, the vicious propen- 
sity being known to her owner, is 
liable for damage done by her, al- 
though it is done in the highway 
against the land of her owner, and 
while going to her usual watering 
place. Coggswell v. Baldwin, 15 Vt. 
404, 40 AmD 686. 

37. Johnston v. Mack Mfg. Co., 65 
W. Va. 544, 64 SE 841, 131 AmSR 979, 
apne 1189 and note. See infra 


38. Domm vy. Hollenbeck, 259 T1l1. 
382, 102 NE 782, AnnCas1914B 1272 
[rev 175 Tll. A. 62]; Swanson: v. 
Miller, 130 Ill. A. 208; Dickson v. 
McCoy, 39 N. Y. 400, 7 Transcr. A. 
111; Farber v. Roginsky, 123 App. 
Div. 38, 107 NYS 755; Mills v. Bunke, 
59 App. Div. 39, 69 NYS 96; Meegan 


v. MeKay, 1 Okl. 59, 30 P 232. And 
see infra § 323. 

39. See infra §§ 321-326. 

40. U. S.—Congress, etc., Spring 
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in any event,*? and other courts holding that he is 
liable only in the event of the negligent keeping of 


the animal.?” 


General good character of animal. 
an animal of a dangerous character 1s generally in- 


offensive, and had never attacked 


the injury sued for, will not bar a recovery.*% 
Mischievous propensity. Moreover the owner of 
the anima) is liable, although its disposition to do 


Co. v. Edgar, 99 U. S. 645, 25 L. ed. 
487 (dictum). 

Ala.—Durden vy. Barnett, 7 Ala. 169. 

Cal.— Gooding v. Chutes’ Co., 155 
Cal. 620, 625, 102 P 819, 23 LRANS 
1071 [cit Cyc]; Cloudis v. Fresno 
Flume, etc., Co., 118 Cal, 315, 50 P 
373, 62 AmSR 238; Laverone v. Man- 


gianti, /41' "Cal. 138, 10) AmR 269: 
Conn.—Hull v. Douglas, 79 Conn. 
266, 64 A 351. 


Del. —Brown v. Green, 17 Del. 535, 
42 A 991. 

Ga.—Friedman v. Goodman, 124 Ga. 
532, 52 SE 892; Code (1895) § 3821. 

Iil—Domm v. Hollenbeck, 259 Ill. 
382, 102 NE 782, AnnCas1914B 1272 
{rev DD leg AL 62]; Miller v. Kelly 
Coal Co., 239 Tl. 626, 88 NE 196, 130 
AmSR 245; Manufacturers’ Fuel Co, 
v. White, 228 Ill. 187, 81 NE 841 [aff 
130 Il. A. 29); Stumps v. Kelley, 22 
Ill. 140; Pickering v. Orange, 2 Ill. 
492, 32 *“AmD 35; Ward v. Danzeizen, 
fio ad eeAt 163; "Ahlstrand v. Bishop, 


88 Ill. A. 424; Norris v. Warner, 59 
Tll. A. 300; Hammond vy. Melton, 42 
Til. A. 186. 


Ind.—Dockerty v. Hutson, 125 Ind. 
102, 25 NE 144; Graham v. Payne, 
122 Ind. 403, 24 NE 216; Partlow v. 
Haggarty, 35 Ind. 178; Gordan v. 
Kaufman, 44 Ind. A. 603, 89 NE 898. 

Ky.—Thornton Vv. Layle, 111 SW 
279, 38 KyL 382, 17 LRANS 1233; 
Brooks v. Brooks, 53 SW 645, 21 Kyl 
940; Byrne v. Morel, 49 SW 193, 20 
KyL 1311; Com. v. Steffee, 7 Bush 
161; Asher v. Monday, 9 Kyl 382. 

La—McGuire v. Ringrose, 41 La. 
Ann. 1029, 6 S 895; Montgomery v. 
Koester, 35 La. Ann. 1091, 48 AmR 
253; Rev. Civ. Code (1900) § 2321. 

Me.—Moulton v. Scarborough, 71 
Me. 267, 36 AmR 308; Decker v. Gam- 
mon, 44 Me. 322, 69 AmD 99. 

Md.—Twigg v. Ryland, 62 Md. 380, 
50 AmR 226. 

Mass.—Cooper v. Cashman, 190 
Mass. 75, 76 NE 461, 3 LRANS 209 
and note; Linnehan y. Sampson, 126 
Mass. 506, 30 AmR 692; Marble v. 
Ross, 124 Mass. 44; Lyons v. Mer- 
rick, 105 Mass. 71. 

Mich.—Knowles v. Mulder, 74 Mich. 
202, 41 NW 896. 16 AmSR 627 and 
note; Brooks v. Taylor, 65 Mich. 208, 
31 NW 837. . 

Mo.—O’Neill’ v. Blase, 94 Mo. A. 
648, 68 SW 764. 

Nebr.—Glidden v. Moore, 14 Nebr. 
84, 15 NW 326, 45 AmR 98 
N. H.—Kittredge v. Elliott, 16 N. 
H. rahe 41 AmD 717. 

J.—Emmons v. Stevane, 77 N. J. 
Li. N10, 73 A 544, 24 LRANS 458 and 
NoOte.enl sma PAnNOase. oi) zouands wnote; 
Roehers v. Remhoff, 55 N. J. L. 475, 
26 A 860. 

N. Y.—Quilty v. Battie. 135 N. Y. 
201. 32 NE 47, 17 LRA 521; Muller 
v. McKesson, 10 Hun 44 [aff 73 N.Y. 
195,29 AmR 123]; Earl v. Van Al- 
stine, 8 Barb. 630; Keshan v. Gates, 
2 Thomps. & C. 288; McGarry ov. 
New York, etc., R. Co., GOIN ey. 
Super. 307, 18 NYS 195 [aft STING oy 
627 mem, 33 NE 745 mem]; Koney 
v. Ward, 2 Daly 295, 36 HowPr PARI 
Hunter v. Metropolitan Express Co.. 
50 Misc. 158, 98 NYS 234; Kinmouth 
v. McDougall, 19 NYS 7711 {aff 139 
N. Y. 612 mem, 35 NE 204 mem]; 
Jacoby v. Ockerhausen, 13 NYS 499 
Laff 129 N. Y. 649 mem, 29 NE 1032 
mem]; Rogers v. Rogers, 4 NYSt 
373; Buckley v. Leonard, 4 Den. 560; 
Hinckley v. Emerson, 4 ‘Cow. Soe 15 
AmD 383. , 

N. C.—Cockerham v. Nixon, 33 N. 
C2693 
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The fact that [§ 319] 


anyone prior to 
cious animal. 


Okl.—Meegan v. McKay, 1 Okl. 59, 
SOUP R202: 


Pa.—Mcllvaine v. Lantz, 100 Pa. 
586, 45 mk. 400; Earhart v. Young- 
blood, 27 Pa. 331; Com. v. Fourteen 
Hogs, 10 Serge. & R. 393. 

S. C.—McCaskill v. Elliott, 36 S 
Cc, L. 196,53 AmD ‘706. 


Tenn.—Missio _ v. Williams, 129 
Tehn. 504, 167 SW 478. 

Tex.—Trammell v. Turner, (Civ. 
A.) 82 SW 325. 

Vt.—Oakes vy. Spaulding, 40 Vt. 
347, 94 AmD 404; Coggswell v. Bald- 
win, 15 Vt. 404, 40 AmD. 686 


Wash.—Harris v. Carstens Packing 
Co., 48 Wash. 647, 86 P 1125, 6 
LRANS 1164 and note. 

Eng.—Blackman y. Simmons, 3 C. 
& P. 138, 14 ECL 491; Leame v. 
Bray, 3 East 593, 102 Reprint 724; 
Rex v. Huggins, 2 Ld. Raym. 1574, 
1583, 92 Reprint 518 (dictum); Jen- 
kins v. Turner, 1 Ld. Raym. 109, 91 
Reprint 969; Jackson v. Smithson, 15 
M. & W. 563; 1 Hale P. C. 430. 

See Fox v. Williamson, 20 Ont. A. 610. 


Injuries by dogs. —See infra §§ 
330-341. 
[a] Rule of ancient origin.—(1) 


“Tf a man’s bull have been wont to 
gore, and they have made known to 
him his habit of goring, and he have 
not: protected his horns or have not 
tied him up, and that bull gore the 
son of a man and bring about his 
death, he shall pay one-half mana of 
Silver. If it be the servant of a 
man, he shall pay one-third mana of 
Silver.’”’ Code of Hammurabi §§ 250, 
251, (2) “If an ox gore a man or 
a woman, that they die; then the 
ox shall be surely stoned, and his 
flesh shall not be eaten; but the 
owner of the ox shall be quit. But 
if the ox were wont to push with his 
horn in time past, and it hath been 
testified to his owner, and he hath 
not kept him in, but that he hath 
killed a man or a woman; the ox 
shall be stoned, and his owner also 
shall be put to death.” Exodus cxxi 
vv 28, 29. (38) In the Twelve Tables 
of Rome it was provided that “if a 
horse, apt to kick, should strike with 
his foot, or if an ox, accustomed to 
gore, should wound any man with 
his horns, an action was given to the 
party injured.” Cooper Inst. 357. 
See note to Card v. Case, 5 C. B. 622, 
57 ECL 622, 136 Reprint 1022. 

[b] Vicious animal defined.—“A 
vicious animal is any individual of 
a vicious species, or a vicious in- 
dividual of a harmless_ species.’ 
Phillips v. Dewald, 79 Ga. 732, 735, 
7 SE 151, 11 AmSR 458. 

[c] Vicious propensity defined.— 
(1) “By vicious propensity, is [in- 
tended] a propensity to do any act 
that might endanger the safety of 
the persons and property of others 
in a given situation. Not such only 
as would impair the utility of the 
animal for the purpose for which it 
was kept.” Dickson vy. McCoy, 39 
N. Y. 400, 408. (2) In Keshan v. 
Gates, 2 Thomps. & C. (N. Y.) 288, 
290, the court said: ‘It seems to me 
that the vicious habits or propensi- 
ties which the owner of an animal 
must (when known to him) guard 
against are such as are directly dan- 
gerous, such as kicking and biting 
in horses, and hooking in horned ani- 
mals, and biting in dogs. These 
habits or propensities may be _ in- 
dulged in at any moment, and are 
inevitably dangerous.” (3) A horse 
is vicious when it has a disposition 
or propensity to do any act danger- 


a eae 
*. , 


i§§ 918-819. 


injury is not because of a ferocious nature, but the 
result of a mischievous propensity,‘+ and although 
it had never done mischief before.*® 

(2) Gist of Action. 
the same jurisdiction, are not in harmony as to the 
gist of an action for an injury committed by a vi- 
A majority of them hold that the 
gist of the action is the keeping of the animal with 
knowledge of its vicious propensity,*® and that the 


The cases, even in 


ous in its character to either per-_ 
sons or property, such as_ biting, 
kicking, or striking with its forefeet, 
or is given to other bad and _ fero- 
cious acts or tricks. Brown vy. Green, 
17 Del. 535, 42 A 991. (4) A “vicious 
propensity” is not confined to a dis~ 
position on the part of an animal 
to attack every person he may meet, 
but includes as well a natural fierce- | 
ness or disposition to mischief as 
may occasionally lead him to attack 
human beings without provocation. 
Merritt v. Matchett, 135 Mo. A. 176, 
115 SW 1066. And see infra § 340 
note 89[a]. * 
- [d] Freedom of pasture not con- 
finement.—To give a known mischiev- 
ous or vicious animal the freedom of | 
a pasture field, thereby affording to 
him an opportunity to injure and mo- 
lest any person who may have occa- 
sion to go into or pass through the 
field, is not such confinement as the 
law regards in this class of cases. 
Graham v. Payne, 122 Ind. 4038, 24 
NE 216; Marble v. Ross, 124 Mass. 44. 


41. See infra § 319. 
42. See infra 319. 
43. Barnum y. Terpening, 75 Mich. 


557, 42 NW 967; O'Neill v. Blase, 94 
Mo. A. 648, 68 ‘SW 764; Buckley v- 
Leonard, 4 Den. (N. Y.) 500. 

44, Staetter v. McArthur, 33 Mo. 
A. 218; Evans v. McDermott, 49 N. 
Oeil Br 963, 6 A 653, 60 AmD 602. 

[a] Playfulness.—It is immaterial 

that the injurious act of the animal 
may be done in playfulness, for “a 
mischievous propensity is a propen- 
sity from which-injury is a natural 
result.” Evans v. McDermott, 49 N. 
J. L. 163, 165, 6 A 653, 60 AmR 602. 
And see infra § 331 note 16. 
Earl v. Van Alstine, 8 Barb. 
(N. Y.) 630; Rogers v. Rogers, 4 
NYSt 373; Godeau v. Blood, 52 Vt. 
251, 36 AmR 751; Curtis v. Mills, 5 
Cc: & P. nee 24. ECL 670. 

46. U. S.— Congress, -etc., Spring 
Co. v. Edgar, 99 U.S. 645, 25 L. ed. 487. 

Cal.—Clowdis v. Fresno Flume, etc., 
Co.,9118 (Cal. 4345 .750) P38 7362 AmSR 
238; Haneman v. Western Meat Co., 
8 Cal. A. 698, 97 P 695. 

Del.— Brown v. Green, 17 Del. 535, 
42 A 991; Barclay v. Hartman, 16 
Del. 351, 43 A 174. 

Ill.—Ahlstrand v. Bishop, 88 Ill. A. 
424; West Chicago St. R. Co. v. 
Waish, 78 Ill. A, 595; Hammond v. 
Melton, 42 Ill. A. 186. ; 

Ind.—-Williams v. Moray, 74 Ind. 
25, 39 AmR 76; Partlow v. Haggarty, 
35 Ind. 178; Gordan, ae Kaufman, 44 
eins at 603, 89 NE 8 

T.—Perry v. Cobb, 4 Ind. il bs 
nt [ie SW 289. : 

Ky.—Brooks v. Brooks, 53 SW 645; 
21 KyL 940; Byrne v. Morel, 49 Sw 
193: 20 KyL 1311; Murray v. Young, 
12 Bush 337. 

Me. ren v. Marcoux, 98 Me. 
259, 56 A 848. 

Md. Oe ee v. Frostburg, 81 Md. 
54, 31 A 708, 48 AmSR 479, 27 LRA 


728; Twigg v. Ryland, 62 Md. 380, 
50 AmR 2326. 
Mass.—Cooper v. Cashman, 190 


Mass. 76, 76 NE 461, 3 LRANS 209; 
Marble v. Ross, 124 Mass. 44; Popple- 
well v. Pierce, 10 Cush. 509. 
Mich.—Fye v. Chapin, 121 Mich. 
675, 80 NW 797; Brooks v. Taylor, 
65. Mich. 208, 31 NW 887. 
Minn.—Rowe v. PRE, 92° 
Minn. 17, 99 NW 21 
Mo.—Beckett v. Beckett, 48 Mo. 
oe: Speckmann v. Kreig, 79 Mo. A. 


"Nebr. —wWarrick y. Farley, 95 Nebr. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 319] 


liability of the owner is not affected by any degree 
of care he may exercise in keeping it.47 Under this 
doctrine the owner or keeper of a vicious animal, 
who knows its disposition, is an insurer against its 
acts, in favor of one who without fault is injured 


by it.48 On the other hand it is 


many cases that the gist of the action is negligence 


in not keeping the animal secure, 
565, 145 NW 1020, 51 LRANS 45 and 


note, 

N. J.—Evans v. McDermott, 49 N. 
J. L. 168, 6 A 653, 60 AmR 602 

N. Y.—Benoit v. Troy, etc., R. Cos 
154 N. Y. 223, 48 NE 524; Muller y. 
McKesson, 73 'N. Y. 195, 29 AmR 12 

Leonard v. Donoghue, 87 App. Div 
104, 84 NYS 60; Schilling v. Smith, 
76 "App. Div. 464, 78 NYS 586; Mc- 
Hugh v. New York, 31 App. Div. 299, 
62 NYS 623; ‘Woodbridge Vv. Marks, 
5 App. Div. 604, 40 NYS 728; Lawlor 
y. French, 2 App. Div. 140, 37 NYS 
807; Keenan vy. Gutta Percha, etc., 
Mfg. Co., 46 Hun 544, 12 NYSt 617 

20 'N. Y. 627 mem, 24 NE 1096 
mem]; Wheeler v. Brant, 23 Barb. 

324; Laherty v. Hogan, 13 Daly 5335 
Ly nich v. McNally, 7 Daly 126 [aft 
a3 ON Y. 347]; Bennett v. Maillard, 33 
‘Misc. 112, 67 NYS 159; O’Gonnell v. 
Mooney, 32 Misc. 641, 66 NYS 486. 
~ Okl1 —Ayers v. Macoughtry, 29 Ok. 
299, 117 Pp 1088, 37 LRANS 865. 

j Pa.—Mann v. Weiand, 81 Pa. 243. 

Tenn.—Missio _ v. Williams, 129 
Tenn. 504, 167 SW 473. 

Tex.—Triolo v. Foster, (Civ. A.) 57 
SW _ 698. 

Wash.—Harris vy. Carstens Packing 
“Co., 43 Wash. 647, 86 P 1125, 6 LRA 
NS. 1164 and note. 

_. Wis.—Meibus v. Dodge, 388 Wis. 

300, 20 AmR 6. \ 

Eng.—Baker v. Snell, [1908] 2 K. 
B. 825, 2 BRC 1 [dism app [1908] 2 
a. BB; "3521; May v. Burdett, 9 Q. B. 
6101758), HMCE 10%, 2115 Reprint, neh ies 
3 ERC 108; Card v. Case, 5 C. B. 622, 
67 ECL 622, 136 Reprint 1022; Cooke 

v. Waring, > Ble C. 332; Jackson v. 
Smithson, 15 M. & W. 563; Smith v. 
Pelah, Str. 1264, 93 Reprint TATA. 

ae B.—Wood v. Vaughan, 28 N. B. 
472. 

[a] The reason of the rule is to 
enable strangers to pursue their own 
objects with security from vicious 
animals. ‘The public is entitled to 
-act upon the presumption that all 

dangerous animals are properly con- 
fined, and people are therefore exon- 
erated from any special caution 
against such beasts, except when, 
without right, persons go upon the 
land of the owner of such animals, 
and within the place where the latter 


may be lawfully kept. WHarhart v. 
Youngblood, 27 Pa. 3381. ‘ 
47. Ala.—Strouse v. Leipf, 101 


Ala. 433, 14 S 667, 46 AmSR 122, 23 
LRA 622. 
 Colo.—Melsheimer v. Sullivan, 1 
MOLO LA M2752. PAT: 

Tll.—Ahlstrand_ v. Bishop, 88 Ill. 
A. 424; Hammond vy. Melton, 42 Ill. A. 
186. 

Iowa.—Marsel v. Bowman, 62 Iowa 
157, 17 NW 176. 


Me.—Carroll v. Marcoux, 98 Me. 
259, 56 A 848. 

Mass.—Marble v. Ross, 124 Mass. 
44. 

Mich.—Snow v. McCracken, 107 


'Mich. 49, 64 NW 866. 

N. Y.—Hunter v. Metropolitan Ex- 
press Co., 50 Misc. 158, 98 NYS 234; 
Kelly v. Tilton, 2 Abb. Dec. 495. 

8. C.—McCaskill v. Elliot, 36 S. C. 
L. 196, 53 AmD 706. 

Wash.—Harris v. Carstens Pack- 
ing Co., 43 Wash. 647, 86 P 1125, 
6 ‘egeth lay 1164 and note. 

g.—Card v. Case, 5 C. B. 622, 57 

ECL. $22 136 Reprint 1022; Blackman 
Vv. Simmons, sBCi &AP. 138, 14 ICL 
491; Jones v. Perry, 2 Esp. 482. 

“The gist of the action is the fail- 
ure to keep such animal securely. It 
is frequently said that the scienter 
is the gist of the action, and it is 


true that no action can be maintained | Go it, Bob,’ whereupon the dog pit. 
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danger.°° 
held or said in 


which, however, 


without it, but it is equally true 
that no action can be maintained 
with it alone. No law is violated, 
nor any liability created by securely 
keeping a ferocious animal, with 
knowledge of its vicious disposition, 
but this knowledge imposes the duty 
to keep it safely, and the neglect to 
do this, coupled with an injury, cre- 
ates the liability. No negligence is 
imputed without this knowledge, and 
with it no liability is incurred, with- 
out negligence.” Williams v. Moray, 
74 Ind. 25, 28, 39 AmR 76. But the 
court added: “He must keep it 
safely, or respond in damages for all 
injuries inflicted by it, without the 
fault of the person injured.” . This 
and other statements in the opinion 
seem to dispense with the necessity 
of showing negligence. 

48. Clowdis v. Fresno Flume, etc., 
Co; 118 Cal.i315; 50 P 373; 62: AmSR 


238. And see cases supra notes 46, 
49. Del.—Petey Mfg. Co. v. Dry- 
den, 21 Del. 166, 62 A 1056 (bees). 


Ga.—Friedman vy. Goodman, 124 
Ga. 532, 52 SE 892 (dictum). 
Mass.—Lyons y. Merrick, 105 Mass. 


Minn.—Cuney v. Campbell, 76 Minn. 
59, 78 NW 878; Fake v. Addicks, 45 


‘Minn. 37, 47 NW 450, 22 AmSR 716. 


Mo.—Merritt v. Matchett, 135 Mo. 
A. 176, 115 SW 1066; Staetter v. Mc- 
Arthur, 33 Mo. A. 218 

N. Y.—Seribner v. Kelley, 38 Barb. 
14; Earl v. Van Alstine, 8 Barb. 630; 
Rogers v. Rogers, 4 NYSt 373; Auch- 
muty v. Ham, 1 Den. 495. Compare 
ese New York cases supra notes 
46, : 

Oh.—Kleybolte vy. Buffon, 105 NE 
192; Hayes v. Smith, 62 Oh. St. 161, 
182, 56 NE 879 (where the court 
said: ‘‘The real foundation of an ac- 
tion like the one at bar is not the 
keeping or harboring of the animal, 
as was said in one of the courts be- 
low, for he may be kept as a watch 
dog for the protection of the keeper’s 
person or property. Nor is it merely 
the keeping and harboring of the dog 
after knowledge of his vicious and 
dangerous propensities and habits; 
for if he were cowardly, indolent and 
peaceable, he would not be of much 
service as a guardian of person or 
property. A person who has need for 
a watch dog, of necessity chooses one 
of more or less brute ferocity, and 
the law has never yet said that he 
may not lawfully keep such a _ pro- 
tector by him; but the very qualities 
of the animal for such a purpose 
require that he shall be securely 
kept, so that injury may not result 
to innocent persons, who may be 
where they have a right to be and 
are in the pursuit of lawful purposes. 
Hence the gist of such an action as 
this is not the keeping of the dog 
with knowledge of his dangerous na- 
ture, but rather the negligent fail- 
ure to properly restrain the animal, 
and to keep him so safely that he 
may not injure any one who is law- 
fully at the place’); Thomas v. Boy- 
219 Oh) Cir, Cts (302,, 11. Oh; Cir. 


Que.—Collas v. Langevin, 40 Que. 
Super. 441. 

{a] The confusion as to the gist 
of the action is clearly illustrated 
in a recent English case. Defend- 


ant’s servant charged with the duty | 


of keeping defendant’s dog, which 


was known to be vicious, released it | 
in the midst of a number of other) 


at the time, “TI will 


servants, sayin 
Tat bite any one. . 


bet the dog wil 


[30.5.] 91 


is presumed whenever the animal: is permitted to 
inflict injury on another.*® 
be rebutted by proof that the owner or keeper ex- 
ercised a degree of care commensurate with the 
It follows that under neither line of de- 
cisions is affirmative proof of negligence necessary, 
in the first instance, provided scienter exists.5+ 
proof of the vicious propensity, defendant’s scien- 


This presumption may 


On 


Plaintiff. There was a judgment for 
defendant, and on appeal, Sutton, J., 
held that defendant was liable be- 
cause the gist of the action was in 
keeping the dog with knowledge of 
its viciousness; but Channell, J., hold- 
ing that defendant was liable only ou 
the theory that the servant in charge 
of the dog had been negligent in 
the discharge of his duty, said: “I 
cannot agree that the liability [of 
the Owner] covers the unauthorized 
and willful act of a third person. 
For instance, if a thief had got into 
the defendant's yard and been fol- 
lowed there by a policeman, and the 
thief happening to know the dog’s 
name had set it on the policeman, 
it could not be contended that the 
defendant would be liable.” Baker vy. 
Snell, [1908] 2 ase B. 352, 354 {app 
dism [1908] 2 K. $25. 22BRE i 

50. De Gray v. preg 69 N. J. Ll 
458, 55 A 237; Thomas v. Boyson, 21 
Ob Cirace 362, 11 Oh. Cir Dee: W035 


Worthen v. Love, 60 Vt. 285, 14 A 
461; Collas v. Langevin, 40 Que. 
Super. 441. 

[a] Where every reasonable pre- 


caution is taken to confine the ani- 
mal, there is no liability. Meredith 
v. Reed, 26 Ind. 334. 

51. U. S.—Congress, etc., 
Fen v. Edgar, 99 U. S. 645, 25 L 


Ala.—Strouse. vy. Leipf, 101 Ala. 
aoe 14 S 667, 46 AmSR Pie, 23 LRA 


Cal.—Gooding v. Chutes Co., 155 
Cal. 620, 625, 102 P 819, 23 LRANS 
1074, 18) AnnCas 677i" [cit 1Cyek: 

Ida.—McClain v. Lewiston Inter- 
state Fair, ete., Assoc., 17 Ida. 63, 
104 P 1015, 25 LRANS 691 and note, 
20 AnnCas 60 and note. 

Ill.—Ahlstrand v. Bishop, 88 Tll. A. 
fae Hammond vy. Melton, 42 Ill. A. 

Ind.—Partlow v. Haggarty, 35 Ind. 
178; Holt vy. Myers, 47 Ind. A. 118, 
93 NE 31, 1002; Gordon v. Kaufman, 
44 Ind. A. 603, "89 NE 898. 

La.—Delisle v. Bourriague, 105 La. 
77, 29 S 731, 54 LRA 420; Montgom- 
ery v. Koester, 35 La. Ann. 1091, 48 
AmR 253. 

Mass.—Marble v. Ross, 124 Mass. 
ane Popplewell v. Pierce, 10 Cush. 

Mich.—Fye v. Chapin, 121 Mich. 
675, 80 NW 797; Snow v. McCracken, 
107 Mich. 49, 64 NW 866; Brooks vy. 
Taylor, 65 Mich. 208, 31 NW 837. 

Mo.—Forbes v. Shellabarger, 50 Mo. 
Bee. Speckmann vy. Kreig, 79 Mo. A. 


N. H.—Chickering v. Lord, 67 N. H. 


555, 82 A. TT3. 

N. ay? —Lynch v. McNally, 73 N. Y. 
347 [aff 7 Daly 126]; Muller v. Mc- 
Kessen, 73 N. Y. 196, 29 —AmR a23% 
Kelly v. Tilton, 2 Abb. Dec. 495; 
Schilling v. Smith, 76 App. Div. 464, 
78 NYS 586; Woodbridge v. Marks, 17 
App. Div. 139, 45 NYS 156; Wood- 
bridge v. Marks, 5 App. Div. 604, 40 
NYS 728 [aff 50 Misc. 158, 98 NYS 
; Keenan v. Gutta Percha, etc., 
Mfg. Co., 46 Hun 544 [aff 120 N. Y. 
627 mem, 24 NE 1096 mem]; Hunter 
v. Metropolitan Express Co., 50 Misc. 
158, 98 NYS 234; Boler v. Sorgen- 
frei, 86 NYS 180; Rogers v. Rogers, 
4 NYSt 373. 

Oh.—Hayes v. Smith, 62 Oh. St. 
161, 56 NE 879 (holding that, wheré 
it is shown that the animal was kept 
after knowledge of his dangerous 
character had been acquired, or cir- 
cumstances had been shown from 
which the law would imply knowl- 
edge, and an injury followed, it is 
prima facie evidence of negligence). 


ee 
. ed. 


92 [3.0).] 


ter, and the injury, a prima facie liability is estab- 
lished,°* and defendant is put to his defense.** 

[§ 820] (3) Injury on Owner’s Premises.°* One 
who puts a dangerous animal upon his own premises, 
in a place where he knows that others are in the 
habit of going, is liable for injuries inflicted by such 
animal,°®> whether such others have a right to go 
there or not.°° This rule, however, would probably 
not apply where plaintiff was wrongfully on the 
premises of defendant, and the animal was so kept 
and restrained by the owner that no injury would 
have come to plaintiff but for his illegal act.>* 

[§ 321] (4) Viciousness and Scienter—(a) Ne- 
cessity of Proof—aa. General Statement of Rule. 
As to when the necessity for proving viciousness and 
scienter exists there is some confusion in the eases. 
It may be laid down as a general rule that the deci- 


- sion of the question depends upon whether the ani- 


mal is rightfully or wrongfully in the place where 
it inflicts the injury complained of.5* It is not true 
in all- cases, however, that scienter is necessary 
where the injury is inflicted by an animal in a place 
where it had a right to be. If the owner or keeper 
is guilty of negligence in handling the animal he is 
liable regardless of scienter.5® Nor is it true in all 
eases that the owner is liable without proof of sci- 
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enter if the animal commits the mischief in a place 
where it has no right to be. It may be necessary 
further to take into consideration the question 
whether the act complained of is one which the 
owner could or could not have anticipated. co 

[§ 322] bb. Animal Rightfully in Place Where In- 
jury Occurs—(aa) Action Based on Viciousness. In 
an action of trespass on the case based on an act of 
an animal which is not usual with one of its class, 
but is attributable solely to a vicious propensity, it 
is always necessary to aver and prove the scienter. 
This is especially required where the animal was. 
rightfully in the place at the time of inflicting the 
injury.®+ 

Animal lawfully at large. Where aghast ani- 
mals are by law permitted to run at large the owner 
is not liable for their vicious acts in the sige: oe 
proof of the scienter.°? 

Animal in street or highway. Where a Foose ani- 
mal, of a class not ordinarily inclined to do mis- 
chief, while being driven along a highway breaks 
from the presence and control of.its driver and does 
mischief, the owner is not liable in the absence of 
proof of the scienter.°* The same rule applies to city 
streets.° And it is generally necessary to prove 
the scienter in order to render the owner of a do- 


Pa.—Barry v. Johnston, 16 WklyNC | opportunity to injure and molest any] Minn. 258, 83 NW 988; Johanson vy. 


Tex.—Triolo v. Foster, (Civ. A.) 57 

SW 698. 
_ Wash.—Harris v. Carstens Pack- 
ing Co,,, 43. ‘Wash. 647, 651, 86) P 
1125, 6 TRANS 1164 and note [quot 
Cyc]. 

Eng.—May v. Burdett, 9 Q. B. 101, 
58 ECL 101, 115 Reprint 1213, 3 ERC 
108: Card v. Case, 6 C. B. 622,57 HCE 
622, 136 Reprint 1022; Jackson v. 
Smithson, 15 M. & W. 563; 1 Hale 
PCs 430. 
~ fa] Q@wner liable for slightest 
fault.—Delisle v. Bourriague, 105 La. 
77, 29 S 731, 54 LRA 420. 

52. Ill.—Ahlstrand v. Bishop, 88 
Till. A. 424; Hammond’ v. Melton, 42 


Til. A. 186. 

s v. Manser, 119 
Iowa 88, 93 NW 86, 62 LRA 132 and 
note, 97 AmSR 283 and note. 

Ky.—Brooks v. Brooks, 53 SW 645, 
21 KyL 940. 

Md.—Twige v. Ryland, 62 Md. 380, 
50 AmR 226. 

Mass.—Hewes v. McNamara, 106 
Mass. 

- Mich.—Brooks v. Taylor, 65 Mich. 
208, 31 NW 837. ; 

INES Ye é g 5 s, 80 App. 
Div. 382, 80 NYS 637; Hunter v. 
Metropolitan Express Co., 50 Misc. 
158, 98 NYS 234. : 

Wis.—Meibus v. Dodge, 38 Wis. 
300, 20 AmR 6. 

Eng.—May v. Burdett, 9 Q. B. 101, 
58 ECL 101, 115 Reprint 1213, 3: ERC 


53. See infra § 367 note 37. 

54. By dogs see infra § 332. 

55. Colo.—Melsheimer v. Sullivan, 
TEOCOLOMEAG tote Sin, Eee 

Nebr.—Glidden v. Moore, 14 Nebr. 
84. 15 NW 326, 45 AmR 98. 

N. Y.—Mahoney v. Dwyer, 84 Hun 
348. 32 NYS 346. 

Pa.—Earhart v. Youngblood, 27 Pa. 
Sak. 

Eng.—Lowery v. Walker, [1911] A. 
Co 1W0Firevs 1910) Kaa ake” 
AnnCas, 553]; Brock v. Copeland, 1 
Esp. 203. 

56. Glidden v. Moore, 14 Nebr. 84, 
15 NW 326, 45 AmR 98; Lowery v. 
Walker. [1911] A. C. 10 ‘Trev £19101 
1K Bs  AnnCas' 5 53and 
note]. 

57. Kinmouth v. McDougall, 19 
NYS 771 [aff 139 N. Y. 612 mem, 35 
NE 204 mem]. 

{a] Freedom of pasture field.— 
Where a mischievous or vicious ani- 
mal is given the freedom of a pas- 
ture field, and thereby afforded an 


person who may have occasion to go 
into, or pass through, the field, the 
confinement is not such as is re- 
garded in the law. Graham v. Payne, 
122 Ind. 403, 24 NE 216. 

58. Ida.—McClain Vv. Lewiston 
Fair, etc., “Assoc, 17 Ida. 63; 104 P 
1015; 25 LRANS 691 and note, 20 
AnnCas 60 and note. 

Me.—Decker v. Gammon, 44 Me. 
322, 69 AmD 99 (the leading case). 

Mo.—Lyman v. Dale, 156 Mo. A 
ee 136 SW 760. 

. Y.—Buchanan vy. Stout, 139 App. 
Div. Me 123 NYS 724. 

J Ras T.— Eddy v. Union R.Co:, 25 R. 
I, 451, 56. A 677, 105 AmSR 897, 1 
AnnCas 204. 

And see infra §§ 322-326. 

59. See infra § 323. 

60. See infra § 326. 

61. U. S.—Congress, etc., Sopris a 
Co. v. Edgar, 99 U. S. 645, 25 L. 

487 (dictum). 
anergy oie ae v. Barnett, 7 Ala. 

Cal.—Finney v. Curtis, 78 Cal. 498, 
2A FY ALD OY 

Del. Pere v. Hartman, 16 Del. 
351, 43 A ‘ 
wie CoMer phy v. Preston, 12 D. C. 

Ga.—Reed v. Southern Express Co., 
95 Ga. 108, 22 SE 133, 51 AmSR 62. 
And see Browder-Manget Co. v. Cal- 
houn’ Brick Co., 138 Ga. 277, 280, 75 
SE 243 [cit Cyc]. 

Ida.—McClain v. Fair, ete., Assoc., 
17 idas 633) 104 Py 10157225 TRANS 
691 and note, 20 AnnCas 60 and note; 
North v. Woodland, 12 Ida. 50, 85 P 
215, 6 LRANS 921. 

Ill.—Mareau v. Vanatta, 88 Ill. 132; 
Stumps v. Kelley, 22 Ill. 140; Swan- 
son v. Miller, 130 Ill. A. 208 (dictum }; 
Ward v. Danzeizen, 111 Ill. A. 163 
Knickerbocker Ice Co. v. De Pree 
37 Ill. A. 195; Burke v. Daly, 32 Tl. 
A. 326. 

Ind.—Page v. Hollingsworth, 7 Ind. 
317 (dictum). 

Iowa.—Parsons v. Manser, 119 
Iowa 88, 93 NW 86, 97 AmSR 283, 
62. LRA 132. 

Me.—Decker v. Gammon, 44 Me. 
322, 69 AmD. 99, 

Mad. segs I v. Ryland, 62 Md. 380, 
50 AmR 226. 

Mass.—Dix v. Somerset Coal Co., 
217 Mass. 146, 104 NE 433; Cooper v. 
Cashman, 190 Mass. 75, 76 NE 461, 
3 LRANS 209. 

Mich.—Brooks v. Taylor, 65 Mich. 
208. 31 NW 887. 

Minn.—FErickson v. Bronson, 81 


Howells, 55 Minn. 61, 56.NW 460, 

Mo.—Beckett v. Beckett, 48 Mo. 
396; Staetter v. McArthur, 33 Mo. A. 
218; Bell v. Leslie, 24 Mo. A. 661. 

N. Y.—Van Leuven v. Lyke, 1 N. Y. 
515, 49 AmD 346; Woodbridge v. 
Marks, 5 App. Div. 604, 40 NYS 728; 
Lawlor v. French, 2 App. Div. 140, 387 
NYS 807; Earl v. Van Alstine, 8 
Barb. 630; Bennett v. Mallard, 33 
Mise. 112, 67 NYS 159; Quinn v. 
Knickerbocker Ice Co., 2 NYCityCt 
202 note; Vrooman y. Lawyer, 13 
Johns. 339. ‘ 

Oh.—Morgan v. Hudnell, 52 Oh. St. 
552, 40 NE 716, 49 AmSR T41, BO 
LRA 862. 

W._Va.—Johnston v. Mack Mfe. 
Co., 65 W..Va. 544, 64 SE 841, 131 
AmSR 979, 24 LRANS 1189. 

Eng.—Clark v. Armstrong, 24 Dun- 
lop 1315; Scetchet v. Eltham, t 
Freem. 534, 89 Reprint 400; Rex v. 
Huggins, 2 Ld. Raym. 1574, 1583, 92 
Reprint 518 (dictum); Buxendin Vv. 
Sharp, 2 Pec ee 91 Reprint 564; 
Lb Halé Pee 

Que.—Noel ie Dene teen: 15 Que. 
Super. 352. 

See Metropolitan Casualty Ins. Co. 
v. Clark, 145 Wis. 181, 129 NW 1065, 
37 LRANS 717. 

[a] Horse or stallion ‘in stable 
kicking hostler.—Durrell v. Johnson, 
31 Nebr. 796, 48 NW 890; Bennett v. 
Mallard, 33 Misc. 112, 67 NYS 1598 
O’Connell v. Mooney, 32 Misc. 641, 66 
NYS 486; Noel v. Duchesneau, 15 Que. 
Super. 352. 

[b] Horse bolting track at public 
race.—Hallyburton v. Burke County 
Fair Assoc., 119 N. Cy 526, 26 SE 114, 
38 LRA 156. 

62. Cockerham v. Nixon, 33 N. Cc. 
269; Johnston v. Mack Mfg. Co., 65 
W. Va. 544, 64 SE 841, 131 AmSR 
979, 24 LRANS 1189. 

63. Clowdis v. Fresno Flume, etc., 
Co., 118 Cal. 315, 50 P 373, 62 AmSR 
2385 Curtis v. Schlosser, 3. Pa. ‘Dist. 
598) 14 Pa. Co. 600; Hudson vy. Rob- 
erts, 6 Exch. 697. 

[a] Illustration.—Where a _ steer 
being driven along a highway broke 
from his attendants, came in contact 
with an electric rail, and being 
stunned by the shock was tempora- 
rily left for dead, but recovered, 
strayed upon the highway, and in- 
jured plaintiff, it was held necessary 
for plaintiff to prove the scienter. 
Harris v. Carstens Packing Co., 43 
Wash. 647, 86 P 1125, 6 LRANS 1164. 

64. See Baldwin’ v. Ensign, 49 
Conn. 118, 120, 44 AmR.205 (where 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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mestic animal liable for its vicious acts committed 
in a city street while it is being driven or ridden,” 
or led,®* or while it is standing in charge of an at- 
tendant,*" or is temporarily left unattended.®* 
the rule is uninfluenced by an ordinance making it 
a misdemeanor to leave a horse unfastened and un- 


“man 


NE _702 


attended on the street.®° 


[§ 323] (bb) Action Based on Negligence. 
not necessary that an animal should be vicious to 
make the owner responsible for injury done by it 
The vice of the 
animal is an essential fact only when, but for it, the 
conduct of the owner would be free from fault.7° 


through the owner’s negligence. 


the court said: ‘Whether any well 
grounded distinction can be taken be- 
tween the streets in a city and high- 
ways in the country is a question. 
The difference is mainly the differ- 
ence in the degree of danger. ... In 
either place such [loose] horses are 
likely to do harm; and when harm is 
‘done, whether in the one place or the 
other, the owner, if negligent, should 
be responsible’). 

-65. De Greif v. Northwestern 
Knitting Co., 106 Minn. 15, 118 NW 
558, 119 NW 956. 

{a] Horse kicking driver.—Hane- 
v. Western Meat Co., 8 
698, 97 P 695; Ward v. Danzeizen, 111 
Pd A. 163. 

66. Eddy v. Union R. Co., 25 R. 

451, 56 A 677, 105 AmSR 897, 1 ae 
Cas 204 and note. 

[a] Cow led by line on horns.— 

Where a cow being led or driven 


along a city street by a line on her 


horns was attacked by dogs, and, 
breaking away from her attendant, 
injured plaintiff, it was held that 
proof of the scienter was necessary 


to entitle plaintiff to recover. Moyna- 


117 N.Y... 285, 22 


67. Mareau v. Vanatta, 88 Ill. 132; 
West Chicago St. R. Co. v. Walsh, 
78 Ill. A. 595; Miller v. Atlantic Re- 
fining Co., 210 Pa. 628, 60 A 306. 

68. Reed v. Southern Express Co., 


han v. Wheeler, 


95 Ga. 108, 22 SE 133, 51 AmSR 62; 


Putermann v. Simon, 127 Mo. A. 511, 
105 SW 1098; Corcoran vy. Kelly, 61 


Misc. 323, 324, 113 NYS 686 (where 


-thc court said: 


“There is a wide 
difference between a horse permitted 
to roam at large and a work horse 


hitched to a wagon standing on the 


_partakes of its midday meal. 


street eating oats. Negligence can- 
not be predicated on the mere leav- 
ing of a horse unattended for the 
time being in the street while it 
In any 
event the so leaving of the horse was 
not the proximate cause of the acci- 
dent. The vicious propensity of the 
horse was. But to recover for the 
bite or kick of a vicious animal, 
knowledge of its vicious nature must 
be proved’); Quigley v. Adams Ex- 
press Co., 27 Pa. Super. 116. 

69. Putermann v. Simon, 127 Mo. 
A; 511, 105 SW 1098. In this case 
plaintiff was bitten by a horse left 
unhitched in the street by defendant 
in violation of a city ordinance pro- 
viding that any person who shall 
leave a horse standing in a public 
place without being fastened or so 
guarded as to prevent its running 
away shall be deemed guilty of a 
misdemeanor. It was held that plain- 
tiff was not entitled to recover on 
the theory that the violation of the 
ordinance constituted negligence, be- 
cause the action was for a tort which 
could not grow out of a violation of 
the ordinance, inasmuch as the in- 
jury done was not within the scope 
of the mischief the ordinance was 
intended to prevent, that is, injury 
and damage done by the running 
away of unhitched or unguarded 
horses. 

fa] Dog on street in violation of 
ordinance.—Where a dog was. al- 
lowed to remain upon a sidewalk, in 
violation of a city ordinance, and 
while there attacked a person, it was 
held that the fact that the dog was 


ANIMALS 


And 


It is 


cising the proper 


there in breach of a city ordinance 
would not of itself permit a recovery, 
and that the owner of the dog was 
subject only to the penalty for a 


breach of the ordinance, and, to make 
him liable for the injury, plaintiff 
must show scienter. Smith v. Dono- 
hues 49n Nat Jeciss 548s OMA L50P860 
AmR 652. 

70: Gary? y. _ Arnold, 175-11." *AG 
365; Asher v. Monday, 9 Kyl 332; 


Lyman v. Dale, 156 Mo. A. 427, 136 
SW 760; Dickson v. McCoy, 39 N. Y. 
400, 7. Transcr. A..111: Farber v. 
Roginsky, 123 App. Div. 38, 107 NYS 


Ill.— Myers v. Lape, 101 Ill. A. 


La.—Stevens v. Mrs. EK. D. Bur- 
guleres Planting Co., 120 La. 767, 45 

Me.—Smith y. French, 83 Me. 108, 
21, A.739, 23 AmMSR. 761: 


Cal. A. [755 


71. 
182 


Mich.—Shipley v. Colclough, 81 
vee 624, 45 NW 1106, 21 AmSR 
N. J.—Chambers vy. Matthews, 18 


Nad. au: 368 
N. Y.—Smith v. Matteson, 
216, 4 NYSt 204. 


41 Hun 


Pa.—Erdman v. Gottshall, 9 Pa. 
Super. 295. 
72. Cal.—Ficken v. Jones, 28 Cal. 


618. 

Ill.— Myers v. Lape, 101 Ill. A. 182. 

Ind.—Hichel v. Senhenn, 2 Ind. A. 
208, 28 NE 193. 

Ky.—Pfaffinger v. Gilman, 38 SW 
1088, 18 Kyl 1071. 

Me.—Smith v. French, 83 Me. 108, 
21 A 739, 23 AmSR 761. 


Mass.—Hewes v. McNamara, 106 
Mass. 281. ° 

Mich.—Barnum vy. Terpening, 75 
Mich. 557, 42 NW 967. 

Mo.—Lyman v. Dale, 156 Mo. A. 


427, 136 SW _ 760; O’Neill v. Blase, 
94 Mo. A. 648, 68 SW 764. 

N. J.—Healey v. Ballantine, 66 N. 
Jesen, Boo p40 RAy SUL, 

N. Y.—Gropp v. Great Atlantic, 
ete., Tea Co., 141 App. Div. 372, 126 


Conway v. Rheims, 107 App. Div. 
734. 

86 P 1125, 
6 LRANS 1164. 
Rep. N. S. 587 (where it was held 
ant was negligent in that his two 
knocked him down, and broke his leg, 

Ont.—Crawford v. Upper, 


NYS 211 [rev on other grounds 205 
N. Y. 617 mem, 98 NE 1103 mem]; 
289, 95 NYS 119. 
Tenn.—Baird v. Vaughn, 15 SW 
Wash.—Harris vy. Carstens Pack- 
ing Co., 43 Wash. 647, 
Eng.—Phillips v. Nicoll, 11 Rettie 
592. See also Jones v. Owen, 24 L. T 
that, upon a reference of all matters, 
a finding of arbitrators that defend- 
greyhounds, coupled together, rushed 
against plaintiff on a highroad, 
is good in law, although there was 
no evidence of scienter). 
16 Ont. 
A. 440. See Sullivan v. McWilliam, 
20 Ont. A. 627. 


See Puechner y. Braun, 10 Pa. 
Super. 595. 
{a] Driving bull in highway.— 


The excitable and fierce nature of 
bulls is a matter of common knowl- 
edge, and the owner and driver of a 
bull are ordinarily liable, without 
proof of the scienter, for any injury 
which by reason of their negligence 
it is permitted to inflict on others 
while being driven in the highway. 


[3C.J.] 93 


Animal in street or highway. While a person has. 
aright to drive domestic animals along public high- 
ways,’! he is bound to use that degree of diligence 
and care which the nature of the animal and the cir- 
cumstances require; and if by reason of any negli- 
gence on his part the animal does any mischief, he 
and the owner of the animal are liable therefor 
without proof of scienter.’? 
the owner for damages for an injury inflicted by a 
domestic animal while in charge of his servant, it is: 
no defense that. 
competent; it must further appear that he was exer- 


In an action against. 


the servant was experienced and 


So the owner may be liable 


Clowdis v. Fresno Flume, etce., Co., 
118 Cal, 3153-50. P3738; 62, AmSRiy 23385 
Pfaffinger v. Gilman, 38 SW 1088, 18 
KyL 1071; Linnehan v. Sampson, 126. 
Mass. 506, 30 AmR 692; Barnum v. 
Terpening, 75 Mich. 557, 42 NW 967; 
Baird v. Vaughn, (Tenn.) 15 SW 734; 
Hudson v. Roberts, 6 Exch. 697. 

[b] If the most gentle horse is 
driven so negligently as to do injury 
to persons or property, the owner or 


care. 


driver will be responsible. Dickson. 
eG Oe 39 NG ¥., 40050 7. Pranser. Aw 
[e] Exercising green horse.— 


Where a green horse, while being 
exercised up and down the street, 
during which time he manifests an 
unruly temper, finally breaks away 
and injures plaintiff, the question of 
negligence is properly submitted to 
the jury. Conway v. Rheims, 107 
App. Div. 289, 292, 95 NYS 119 (where 
the court said: “The case is very 
different from those wherein a horse 
which has proved tractable for years 
suddenly displays some vicious or 
dangerous propensity. In such cases 
it is necessary to prove a scienter as 
a condition precedent to a recovery 
for damages which may have been 
inflicted. But the purchaser of green 
horses by the carload is bound to 
apprehend the occasional exhibition 
of infirmities of disposition or want 
of restraint during the process of 
training, whatever assurances of 
docility may have accompanied the 
sale; and when it is made apparent 
upon a trial that one of the number 
is not kind and gentle, it is not 
unreasonable to require a degree of 
caution in handling him somewhat 
commensurate with the danger inci- 
dent to the situation. There is no 
difference in legal effect between ac- 
tual knowledge of dangerous traits 
and circumstances which naturally 
suggest the likelihood of their exist- 
ence. As was said by Chief Judge 
Andrews in Benoit v. Troy, ete., R. 
Co.,' 154 NYY. 223)" 2.2%, "48 NH524: 
‘It may very well be that horses may 
be so unmanageable that they can-- 
not be driven in the public streets 
without manifest danger. at St hits 
was established in a particular case, 
we see no reason why their use by 
the owner, with knowledge of their 
vicious character, should not make 
him responsible for any consequent 


Sufficiency of means for vcon- 
trolling animal.—Where a _ positive 
law requires a person driving ani- 
mals along a city street to have some 
device for controlling them, and 
there is no controversy as to the 
means employed for that purpose, the 
question whether those means consti- 
tuted a device under.the law is for 
the court. Chamberlain y. Litchfield, 
56. Ill. A. 652. 
[e] Cow excited by smelling 
blood.—In Phillips v. Nicoll, 11 Ret- 
tie 592, it was shown by expert testi- 
mony that an animal became excited 
from smelling blood, and defendant 
who sent a cow which had passed 
the night in his slaughterhouse 
through the streets of a town in 
charge of only one driver was held 
liable for an injury done by the: 
cow. 
73. Clowdis v. Fresno Flume, etc., 
Co., 118 Cal. 315, 50 P 373, 62 AmSK: 


(EG eS 
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erence to the question of the animal’s viciousness, 
and even though he did not know that they were in 
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for an injury inflicted by a spirited horse left un- 
attended in a street, without regard to viciousness 


or seienter.** 
[§ 324] 
Injury Occurs—(aa) In General. 


238. But in Ficken v. Jones, 28 Cal. 
618, it was held that defendant might 
show in defense that the servant was 
competent and skilled in the busi- 
ness. 

74. Phillips v. Dewald, 79 Ga. 732, 
735, 7 SE 151, 11 AmSR 458 (where 
the court said: “Every horse what- 
ever, no matter how gentle and ami- 
able, must be properly attended or 
secured in the crowded business 
‘streets of a city, when there by the 
act of the owner and subject to his 
eontrol. The instincts common _ to 
» the species render this necessary, 
and of these instincts every owner 
must be presumed to have notice. 
The qualities of the individual horse 
have no relevancy, except as throw- 
ing light upon the means proper to 
be used to secure him, and the kind 
of attendance, or other precautions 
which common prudence requires’). 


To same effect Gary v. Arnold, 
175 Till. A. 365; Manthey v. Rauen- 
buehler, 71 App. Div. 173, 75 NYS 
714. 


75. McClain v. Lewiston, etc., 
Racing Assoc., 17 Ida. 63, 104 P 1015, 
25 LRANS 691 and note, 20 AnnCas 
60 and note; Gary v. Arnold, 175 Ill. 
A. 365; Lyman v. Dale, 156 Mo. A. 
427, 136 SW 760; Buchanan vy. Stout, 
139 App. Div. 204, 123 NYS 724. See 
infra § 325. 

76. Gary v. Arnold, 175 Ill. A. 365; 
Hardiman vy. Wholley. 172 Mass. 411, 
52 NE 518, 70 AmSR 292; Stern v. 
Hoffman Brewing Co., 26 Misc. 794, 
56 NYS 188. 

{a] Horse being led on sidewalk. 
—If a horse being led on the side- 
walk of a city, where it has no right 
to be, kicks a person lawfully using 
the sidewalk, the owner is_ liable 
without proof of the scienter. Healey 
v. Ballantine, 66 N. J. L. 339, 345, 49 
A 511; Grinnell v. Taylor, 85 Hun 85, 
32 NYS 684 [aff 155 N. Y. 653 mem, 
49 NE 1097 mem]. 

{[b] But where a horse attached 
to a wagon standing by the sidewalk 
jumped on to the sidewalk and bit 
plaintiff, plaintiff is not excused from 
showing that the horse was vicious 
simply on the ground that the ani- 
mal was unlawfully upon the side- 
walk. Dix v. Somerset Coal Co., 217 
Mass. 146, 104 NE 433. 

77. Conn.—Baldwin v. Ensign, 49 
Conn. 113. 44 AmR 205. 

Iowa.—Burleigh v. Hines, 124 Towa 
99. 99 NW 723: Meier v. Shrunk, 79 
Iowa 17. 44 NW 209. 

Md.—Cochrane v. Frostberg, 81 Md. 
54, 66, 31 A 703, 48 AmSR 479, 27 
LRA 728 (dictum). 

Mass.—Barnes v. Chapin, 4 Allen 

Mich.—Shipley v. Colclough, 81 
Mich. 624, 45 NW 1106, 

N. Y.—Dickson v. McCoy, 39 N. Y. 
400; @%<Transcr. A. 1113: Bowyer Vv. 


q 
444, 81 AmD 710. 
21 AmSR 
546. 
Burlew, 3 Thomps. & C. 362; Stern v. 


ec. Animal Wrongfully in Place Where 
If domestic ani- 
mals injure any person or property while wrong- 
fully in the place where the injury is done, the owner 
is hable, although he had no notice that such ani- 
mal was accustomed to do such wrong or mischief. 
In such case the ground of action is that the ani- 
mal was wrongfully in the place where the injury 
was done, and it is not necessary to allege or prove 
any knowledge on the part of the owner that such 
animal had previously been vicious.?° 
‘son who allows his horses to be at large where they 
have no right to be, as on a sidewalk,’® or who per- 
mits his cattle to run in a highway in violation of a 
statute prohibiting them from running at large 
therein,’? is liable in damages for injuries commit- 
ted by them while so running at large, without ref- 


Thus a per- [§ 325] 


Hoffman Brewing Co., 26 Misc. 794, 
56 NYS 188. 

Pa.—Goodman v. Gay, 15 Pa. 188, 
53 AmD 589; Ramsey y. Martin, 45 
Pa. Super. 645. 

Wis.—Decker v. McSorley, 111 Wis. 
91, 86 NW 554. : 

N. S.—Smith v. Boutilier, 42 N. S. 


Ont.—Barber v. Cleave, 2 Ont. L. 
213; Patterson v. Fanning, 1 Ont. L. 
416 [aff 2 Ont. L. 462]. 

[a] Mllustrations.—(1) Where the 
owner of a horse turns it at large 
in a city street he is liable for an 
injury inflicted by it without regard 
to the vicious nature of the horse 
or his scienter. “The gist of the 
action is, that the defendant did an 
act, not sanctioned by law nor cus- 
tom, from which he must have 
known that injury might result.’ 
Goodman vy. Gay, 15 Pa. 188, 194, 53 
AmD 589. (2) “That such animals 
[horses and cows] at large in the 
street are dangerous to passengers is 
a well-known fact. They are liable 
to run, to play, to excite other 
horses, dash along sidewalks, and do 
numerous things well calculated to 
cause injury to both persons and 
property.” Decker v. McSorley, 111 
Wis. 91, 97, (86 NW 554. (3) In 
Marsland v. Murray, 148 Mass. 91, 
18 NE 680, 12 AmSR 520, plaintiff, 
a child, was kicked by a horse run- 
ning at large in the highway and, 
although there was no proof of the 
scienter, a verdict in favor of plain- 
tiff was sustained. (4) Where a stat- 
ute forbids the owner of a bull to 
permit it to run at large, a person 
attacked by it in the highway may 
recover for the injury inflicted with- 
out proof of the scienter. Meier v. 
Shrunk, 79 Iowa 17, 44 NW 209. (5) 
A bull in a pasture is not at large 
within the meaning of such a statute. 
Carpenter v. Latta, 29 Kan. 591, 593 
(where it was said: ‘It cannot be 
said that the defendants’ bull was 
running at large while he was con- 
fined in the plaintiff's pasture; nor 
was he running at large while he 
was on the road in charge of the 
plaintiff's son, passing from the 
plaintiff’s pasture to the plaintiff's 
cow-lot; and he certainly was not 
running at large while he was con- 
fined in the plaintiff’s cow-lot, a lot 
only five rods square’); Scott v. 
Grover, 56 Vt. 499, 48 AmR 814. 

[b] Highway need not be legally 
established.—It is not necessary that 
the highway where the animal was 
at large be legally established, but 
it is sufficient to show that the road 
was open to the public, and used by 
the public as a highway. Meier v. 
Shrunk, 79 Iowa 17, 44 NW 209. 


78. Jewett v. Gage, 55 Me. 538, 
92 AmD 615. 
79. Briscoe y. Alfrey, 61 Ark. 196, 


32 SW 505, 54 AmSR 203, 30 LRA 
607 (where it was held that the 


| key eoeks usually do. 


the highway at the time of the injury,’® unless their 
presence there is not due to his fault,?® or consti- 

tutes no breach of duty due from defendant to plain- 

tiff,°° in which latter cases scienter must exist. — 
“When a lien is provided for by statute for injuries 
committed by stock voluntarily allowed to go at 
large, such lien does not arise by operation of law 
from the act done, or the injury sustained, but de- 
pends upon the subsequent reduction of the claim 
to judgment, and is subordinate to the lien of a 
prior recorded mortgage.*? 

(bb) Actions Based on Trespass. 
at the time of doing the mischief a domestic ani- 

mal is a trespasser on the lands of plaintiff, and 

the action is in trespass, recovery may be had for 
the mischief without proof of the scienter, the tres- 

pass being the gist of the action and the injury 

merely an aggravation of the damages.®” i 


Where 


Likewise 


owner of an unaltered mule. was not 
liable, under Sandels & H. Dig. Ark. 
§ 7301, to the owner of a filly killed 
by the mule while at large, where 


| the mule’ was kept confined in a 


strong stable, surrounded by a4 
strong, high fence, but had broken 
out during the night without the 
owner’s knowledge); Moynahan v. 
Wheeler, 117 N. Y¥. 285, 22 NE 702; 
Fallon v. O’Brien, 12 R. I. 518, 34 
AmR 7138. 

[a] The owner of a turkey cock 
which, without negligence, strays: 
upon the highway, contrary to a by- 
law of the municipality, is not liable 
for damages resulting from a horse 
taking fright and running away at 
the sight of the bird acting as tur- 
Zumstein vw. 
Shrumm, 22 Ont. A. 263. 

80. Browder-Manget Co. v. Cal- 
houn Brick Co., 138 Ga. 277, 75 SE 
243; Flett v. Coulter, 5 Ont. L. 375, 
2 OntWR 142; Chase v. McDonald, 25 
UCHVEMP eH sor 

[a] \Where a horse at large in a 
highway kicked a child it was held 
necessary to prove negligence with 
respect to a duty owing by defendant. 
to plaintiff or the scienter. Cox v. — 
Burbridge, 13 C. B. N. 430, 106 
ECL 430, 143 Reprint 171. 

81. Lehman v. Ferrell, 71 Ala. 458. 
om U. S.—Mosier v. Beale, 43 Fed. 

Conn.—Baldwin v. Ensign, 49 Conn. 
113, 44 AmR 205 (dictum). 

Ill.—Green v. Doyle, 21 It. A. 205; 
Lee v. Burk, 15 Jil. A. 651 [dist 
Seeley v. Peters, 10 Ill. 130]. 

Me.—Decker v. Gammon, 44 Me. 
322, 69 AmD 99. 

Mass.—Lyons y. Merrick, 105 Mass. 

Mo.—Beckett v. Beckett, 48 Mo. 
396; Engle v. Ferrell, 126 Mo. A. 577, 
105 SW 23. 

N. J.—Angus v. Radin, 5 N. J. L. 
957, 8 AmD 626. : 
N. Y.—Marsh v. Hand, 120 N. Y. 
315, 24 NE 463; Van Leuven v. Lyke, 
1 N. Y. 515, 49 AmD 346 [aff 4 Den. 
Fairchild v. Bentley, 30 Barb. 
Dunckle v.) Kocker, 11 Barb. 
387; Keshan v. Gates, 2 Thomps. & 
ThA Malone v. Knowlton, 15 NYS 

Oh.—Morgan vy. Hudnell, 52 Oh. St. 
552,°40 NE 716, 49 AmSR 741, 27 
LRA 862. 

Okl.—Low v. Barnes, 30 Okl. 15, 
118 P./389: 

Or.—Dufer v. Cully, 3 Or. 377. 

Pa.—Goodman v. Gay, 15 Pa. 188, 
53 AmD 589; Dolph v. Ferris, 7 Watts 
& S. 367, 42 AmD 246 [cit the unre- 
ported Pennsylvania case of Sample 
v. Foster]; Troth v. Wills, 42 Wkly 
NC 504, 8 Pa. Super. 1. 
of; ane ante v. Cavanaugh, 44 Vt. 

W. Va.—ZJohnston* vy. Mack Mfg. 
Co., 65 W. Va. 544, 64 SE 841, 131 
AmSR 979, 24 LRANS 1189. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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negligence need not be shown.8? 


Plaintiff failing to keep up fence. 
the trespass is due to the failure of plaintiff to keep 
up a partition fence, with which duty he is charged, 
for the animal is rightfully 
on the premises, and in an action on the case to 


‘trespass will not lie, 


recover for injuries done to him 


property he must prove the scienter.®* 

Injury inflicted on stranger’s land. Under the 
| ae rule that a plaintiff in an action of tres- 
‘pass quare clausum fregit must aver and prove his 
‘possession of the land, a recovery cannot be had in 
an action of trespass for an injury inflicted by a 
trespassing animal on plaintiff while on the lands 


_ Wis.—Chunot v. 43 Wis. 
5386, 28 AmR 567. 

_Hng.—Hllis v. Loftus Iron Co., L. 
i. 10:'C; Pi 1103) Lee vi Riley, 18. C. 
B. N. S. 722, 114 ECL 722, 144 Reprint 
629. But see contra Scetchet v. El- 
tham, 1 Freem. 534, 89 Reprint 400 
(in which case, however, the reporter 
doubts that the form of action was 
trespass quare clausum fregit). 

See McClain v. Lewiston Fair, etc., 
Assoc., 17 Ida. 68, 104 P 1015, 1021, 
25 LRANS 691 and note, 20 AnnCas 
60 and note [cit Cyc]; Peterson v. 
Conlan, 18 N. D. 205, 119 NW 367. 
[a] Statement of rule—(1) “If 
the animal breaks into the close of 
another, and there damages the real 
or personal property of one in pos- 
session, the owner of the trespassing 
animal is liable without reference to 
whether such animal was vicious and 
without reference to whether such 
propensity was known to the owner, 
for the law holds a man answerable 
not only for his own trespass but 
for that of his domestic animal.” 
Morgan v. Hudnell, 52 Oh. St. 552, 
554, 40 NE 716, 49 AmSR 741, 27 LRA 
862. (2) ,“Doubtless there may be 
mischief so far independent of the 
primary trespass, and unrelated to 
the propensity or habit leading to 
this, that it’ cannot properly be 
deemed matter of aggravation. In 
my view, however, the mischievous 
act, when incident to the primary 
trespass, in any of its aspects, or so 
closely associated with it as to form 
a substantive part or an immediate 
result of it, is a legitimate matter 
ef aggravation, for which the owner 
should be held liable. In such case, 
the propensity or habit leading to the 
primary trespass may be regarded as 
the proximate cause of the resulting 
injury. If, for example, trespassing 
cattle, in order to reach the vegeta- 
tion in a hot bed, break its glass 
covering, the owner must be held 
liable for this injury, though cattle 
are not by nature prone to break 
‘glass. Such breaking is incident to 
the primary trespass, and grows out 
of the propensity leading to this. If 
an animal] injure a person lawfully 
trying to prevent it from trespassing, 
the owner should be held liable, 
though the injury be one which the 
animal is not prone to-commit. In 
such case the mischievous act is 
closely associated with the primary 
trespass, and in fact. grows directly 
out of it. The same principle must 
govern if a person be injured in try- 
ing to prevent the continuance of a 
trespass, or of acts forming an ag- 
gravation of it.” Troth v. Wills, 8 
Pa. Super. 1, 4. See also Peterson 
weeConlan, 18 Ni “D7205,-7119 NW. 
367 (proximate cause). 

[b] Trespass quare clausum fre- 
git (1) is a proper action in which to 
recover damages for an injury to a 
domestic animal by another domestic 
animal trespassing at the time of 
doing the mischief. Mason v. Mor- 
Ban, 24 UU. ‘C1. BY. 328>" (2) ‘In an 
action of trespass quare clausum 
fregit plaintiff sought to recover the 
value of a gelding killed by defend- 
ant’s bull, and it appeared that cattle 
generally wére permitted to run at 
large, but by one section of a stat- 


Larson, 
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of a stranger. 
But where 
Anticipated. 


or his personal 


scienter.®® 


ute the owner of a bull was sub- 
jected to a penalty for permitting it 
to run at large, and by another sec- 
tion he was made liable for any 
damage done by it to any cow, sheep, 
cr swine. it was held that the stat- 
ute imposed a duty to restrain bulls 
only as to cows, sheep, and swine; 
and as to all other animals, so far 
as civil remedies for their acts were 
concerned, the owner could permit 
them to go at large, and he would 
not be liable in the absence of proof 
of scienter or the breaking through 
of a sufficient fence. Petit v. Hud- 
son, 2 Oh. Dee. (Reprint) 660, 4 
WestLMonth 434. 2 

{[c] Trespass to person.—Where 
defendant unlawfully permits his 
animal to run at large in a city 
street trespass will lie for any per- 
sonal injury inflicted by it, and the 
scienter need not be proved. Fallon 
pane Beco 12 Ro 1.4-51:855 34..Ame, 


Ellis v. Loftus Iron Co., L. R. 
P. 10 


[a] Illustration.—Where defend- 
ant’s horse injured plaintiff’s mare 
by biting and kicking her through 
the partition fence, defendant was 
held liable, apart from any question 
of negligence. Ellis v.. Loftus Iron 
Co; Ee RAO GC. PS 10, 

[b] Negligently allowing a _ vi- 
cious animal to escape and to com- 
mit a trespass is actionable. Peter- 
yy v. Conlan, 18 N. D. 205,.119 NW 

84 Angus v. Radin, 5 N. J. L. 
957, 8 AmD 626; Rogers v. Rogers, 4 
NYSt 373; Scott v. Grover, 56 Vt. 
499, 48 AmR 814; Tupper v. Clark, 43 
Vt. 200; Johnston v. Mack Mfg. Co., 
65 W. Va. 544, 64 SE 841, 131 AmSR 
979, 24: LRANS 1189. 

[a] Where plaintiff’s premises are 
remote from those of defendant, and 
there is no obligation to fence against 
the latter’s animals, it is no defense 
that plaintiff failed to fence his 
premises securely. Lyons v. Merrick, 


105 Mass. 71. 

85. Peterson v. Conlan, 18 N. D. 
205, 119 NW 367. In Troth v. Wills, 
8 Pa. Super. 1, plaintiff was injured 
by a trespassing cow which she was 
driving from her son’s garden, and a 
majority of the court held that she 
could recover in trespass for the in- 
jury. But there is a strong dissent- 
ing opinion by Wickham, J., con- 
curred in by Porter, J. 

86. Kitchens y. Blliott, 114 Ala. 
290, 21 S 965; Cox v. Burbridge, 13 
c. B. N. S. 430, 106 'ECL 430, 143 
Reprint 171; Nass v. Hisenhauer, 41 
N. S. 424; Flett v. Coulter, 5 Ont. L. 
875. In Ramsey v. Martin, 45 Pa. 
Super. 645, 651, the court said: “It 
is true that a defendant is not liable 
where no injurious consequences 
could reasonably have. been contem- 
plated as a result of his omission of 
duty, but it is just as clear that he 
is, and should be liable where the 
injuries might have been anticipated 
or foreseen, and it is not necessary 
that he should have contemplated, or 
even been able to anticipate the par- 
ticular consequences which ensued, 
or that the precise injuries would be 
sustained by the plaintiff. It is suf- 
ficient if, by the exercise of reason- 


(3G. day 98 


[§ 326] (cc) Acts Which Could Not Have Been 
In requiring proof of the scienter 
some courts have distinguished between natural and 
abnormal acts of domestic animals. 
been held that where the injury is one which could 
not have been anticipated, the fact that the animal 
was at the time unlawfully at large in a country 
highway ** or a city street,” or was trespassing on. 
the land of plaintiff,°* does not render defendant 
liable without proof of scienter. 
liable for injuries resulting from the natural pro- 
pensity of trespassing animals, without proof of 


Thus it has 


But the owner is 


4 , 


able care, the defendant might have 
foreseen that some injury would re- 
sult from his act or omission, or that 
consequences of a generally injurious 
nature might have been expected. 
True it is, that no one can accur- 
ately anticipate the antics of a loose 
horse, but all men who own, or know 
anything of the habits of horses do 
know, that when at large they are 
prone to do some foolish or mis- 
chievous thing to the annoyance or 
damage of persons or property, and 
what this horse did was not outside 
the usual experience of men, or of 
such an extraordinary character that 
it could not have been anticipated as 
a probable result of the plaintiff’s 
negligent act.” In Patterson v. Fan- 
ning, 2 Ont. L, 462, 464, Mr. Justice 
Osler approves of the remark of Erle, 
GC. d;; in Cox vs) Burpridge 13. Cais: 
N. S. 430, 106 ECL 430, 143 Reprint 
171: “Everybody knows that it is 
not at all the ordinary habit of a 
horse to kick a child on a highway,” 
and he proceeds to say: ‘Therefore, 
in the absence of knowledge on the 
part of the owner of the vicious na- 
ture of the animal, he would not be 
liable for a sudden act of a fierce 
and violent nature contrary to its 
usual habits.” 

[a] Where a _ trespassing bull 
after being driven into the highway 
attacked and injured plaintiff it was 
held that proof of the scienter was 
necessary. Dufer v. Cully, 3 Or. 377. 

87. Klenberg vy. Russell, 125 Ind.° 
531;525. NB) 596. 

88. Harvey v. Buchanan, 121 Ga. 
884, 49 SIX 281; Morse v. Nixon, 51 
N. C. 293 (dictum); Petit v. Hudson, 
2 Oh. Dec. (Reprint) 660, 4 WestL 
Month 434; Meegan y. McKay, 1 Okl. 
59, 30 P 232. In Harvey v. Buchanan, 
121 Ga. 384, 385, 49 SE 281, where 
defendant’s mule trespassed on plain- 
tiff’s land and there killed a kid, for 
which an action on the case was 
brought, the court, holding proof of 
the scienter necessary, said: “The 
killing of stock is not the natural 
or usual consequence of allowing the 
ordinary mule to go at large. The 
destruction of or injury to crops or 
herbage would be. Hence in the one 
case proof of the scienter...is 
necessary ... and in the other it is 
not.” To same effect Meegan vy. 
McKay, 1 Okl. 59, 65, 30 P 232 (where 
it was said: “The principle is as 
old as the common law itself, that 
the owner of domestic or other ani- 
mals, not naturally inclined to com- 
mit mischief, such as dogs, horses 
and oxen, is not liable for any injury 
committed by them to the person or 
personal propenty of another, unless 
it can be shown that he previously 
had notice of the mischievous pro- 
pensity, or that the injury was at- 
tributable to some other neglect on 
his part, it being, in general,: neces- 
sary, in any action for an injury 
committed by such animals, to allege 
and prove the scienter’’). 

89. Lyons v. Merrick, 105 Mass. 
71 (holding that, where by the neg- 
ligence of the owner a horse is per- 
mitted to siray and trespass on the 
land of another, and while so tres- 
passing it fights and injures the 
landowner’s horse there depasturing, 


that the dog was vicious.” 


96 [3C.3.] 
[§ 327] 


the animal.®* 


the s,wner of the trespassing animal 
is Hable without proof of the scien- 
ter, for he is chargeable with knowl- 
edge of the disposition of strange 
horses to fight); Dolph v. Ferris, 7 
Watts & S. (Pa.) 367, 42 AmD 246 
(where it was held that where a bull 
went into the field of a neighbor of 
the owner, and gored his horse until 
it died, this created a liability on the 
part of the owner of the bull to pay 
for the horse without regard to his 
being aware of any vicious propen- 
sity in .the bull or otherwise. The 
ground of the decision was that the 
animal was naturally inclined to 
roam, and often guilty of mischief, 
and that therefore it was the duty 
of the owner to keep it on his own 
land. This holding was approved in 
Paff v. Slack, 7 Pa. 254, and Good- 
yy Ve Gava. Lpe ea.) Wo,» Ooo rie 

90. Sufficiency of evidence as to 
scienter see infra § 378. 

91. Md.—Twigg v. Ryland, 62 Md. 
380, 50 AmR 226. 

Minn.—Rowe v. Ehrmanntraut, 92 
Minn. 17, 99 NW 211; Cuney v. Camp- 
bell, 76 Minn. 59, 78 NW 878; Fake 
v. Addicks, 45 Minn. 37, 47 NW 450, 
22 AmSR 716. 

Mo.—McCready v. Stepp, 104 Mo. A. 
340, 78 SW 671. 

N. H.—Reynolds vy. Hussey, 64 N. 
eae eee 5 A. 458. 

Y.—Duval v. Barnaby, 15 App. 
Div. 154-07. NYS 337, 1L NyAnnCas 
2273 Rogers Vv. Rogers, 43 Hun 634 
mem, 4 NYSt 373. 

N. C.—Cockerham y. Nixon, 33 N. 
Cry 269: 

Pa.—-MeGurn vy. Grubnau, 37 Pa. 


Super. 454. 
N. 


Se B.—Price vy. Wright, 35 N. B. 


92. Del.—Barclay v. Hartman, 16 
Del. 351, 43 A 174. 

Til.— Miller v. Kelly Coal Co., 239 
Ill. 626, 88 NE 196, 130 AmSR 245. 

Mo.—Merritt v. Matchett, 135 Mo. 
A. 176, 115 SW 1066; McCready v. 
Stepp, 104 Mo. A. 340, 78 SW 671. 

N. Y.—Nelson v. Barrett, 89 App. 
Dive, 2468,4.50), NYS. 8175 Lawlor v. 
French, 14 Misc. 497, 35 NYS 1077. 
But see Muller v. Shufeldt, 114 NYS 
1012, 1014 (where it was said that 
“it is not enough to show, in a case 
where it is sought to charge a per- 
son with liability for the acts of an 
animal, that such person had con- 
structive knowledge of the vicious 
propensities of the animal... . It 
must be actual knowledge on the 
part of the owner that must be 
shown’). See also Laherty v. Hogan, 
13 Daly 533, 534, 1 NYSt 84 (where 
it was said: “The doctrine of con- 
structive notice has not been ex- 
tended to actions of this descrip- 
tion.” This was quoted and followed 
in Fettman v. Hencken, etc., Co., 91 
NYS 773, where the court added: 
“Particularly in the absence of proof 
that the animal was of a savage and 
ferocious nature’’). 

Okl.—Ayers v. Macoughtry, 29 Okl. 
399,. dilidee Pn BOSS. 

Wash.—Robinson v. Marino, 3 
Wash. 434, 28 P 752, 28 AmSR 50. 

[a] “Constructive knowledge de- 
pends upon all the circumstances 
surrounding the case, and must be 
such as to satisfy your mind that 
the master of the dog from .these 
circumstances ought to have known 
or was bound to know, under the law, 
Friedman 


(b) What Constitutes Scienter—aa. In 
General.°? The notice of an animal’s vicious pro- 
pensity must be such as to put the owner on his 
guard, and to require him as an ordinarily prudent 
person to anticipate the injury which has hap- 
pened.®*! But, according to the more modern and 
reasonable doctrine, it is not necessary that he 
should have had actual express notice.®? It is suffi- 
cient to show that by the exercise of due care the 
owner might have known of the vicious nature of 
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v. McGowan, 17 Del. 436, 444, 42 A 
723, 725 (where the instructions to 
the jury in an ‘action for the bite of 


a vicious dog are set out in full). 


93. Knowles v. Mulder, 74 Mich. 
202, 41 NW 896, 16 AmSR 627; Tur- 
ner v. Craighead, 83 Hun 112, 31 
NYS 369 [aff 155 N. Y. 6381 mem, 49 
NE 1105 mem]; Lawlor v. French, 14 
Misc. 497, 35 NYS 1077; Hayes v. 
Smith, 62 Oh. St. 161, 56 NH 879 
[aff 8 Oh. Cir. Dee. 92]. See also 
Clark v. Hite, Tappan (Oh.) 33 (to 
the effect that the presumption of 
law is that every man is acquainted 
with the habits of his domestic ani- 
mals; and that, in a case for keep- 
ing a dog accustomed to bite, etc., 
while the scienter is to be averred, 
knowledge is to be inferred from the 
fact of ay pests 

[a] where an express com- 
pany eee in its service for five 
or six months vicious, unruly, and 
dangerous mules used in its business, 
the jury could find that it knew, or, 
in the exercise of ordinary care, 
could have known, of the viciousness 
of the mules, so as to charge it with 
negligence. American Hxpress Co. v. 
tips aae (Tex: Civ. A.) 162 Siw 


94. Notice to agent or servant im- 
puted to principal see Agency [31 
Cye 1587]; Master and Servant [26 
eye. Lia: 

95. Cal.—Gooding v. Chutes Co., 
155 Cal. 620, 102 P 819, 23 LRANS 
ae 18 AnnCas 671 and note; Clow- 

v. Fresno Flume, ete., Co., 118 
Cal. 315, 50 (Pests 62 AmSR 238. 

Conn. -—Hope v. Valente, 86 Conn. 
301, 85 -A 541; Hope v. Valente, 84 
Conn. 254, 79 A 583. 

Del.—Brown v. Green, 17 Del. 535, 
42 A 991; Friedmann vy. McGowan, 
if, Del. 243642524 27233 Barelayy ve 
Hartman, 16 Del. 351, 43 A 174. 

Ill.— Kolb v. Klages, 27 Ill. A. 531. 

Ind.—Indianapolis Abattoir Co. v. 
Bailey, (A.) 102 NE 970. 

Md.—Buck v. Brady, 110 Md. 568, 
73 A 2997-132 AmSR 4593 Twiee i sv. 
Ryland, 62 Ma. 380, 50 AmR 226. 

Mich.—Meilke _ v. Schabble, 159 
Mich. 163, 123 NW _ 552. 

Mo.—O’Neill v. Blase, 94 Mo. A. 
648, 68 SW 764. 

N. Y.—Brice v. Bauer, 108 N. Y. 
428, 15 NE 695, 2 AmSR 454; Gropp 
v. Great Atlantic, etc., Tea Co., 141 
App. Div. 372, 126 NYS 211 [rev on 
other grounds 205 N. Y. 617, 98 NE 
1103]; Soronen v. Von Pustau, 112 
App. Div. 437, 98 NYS 431; Duval v. 
Barnaby, 75 App. Div. 154, 77 NYS 
337) dt NYVAnnCas V22 7s eNilandiiws 
Geer, 46 App. Div. 194, 61 NYS 696; 
Keenan v. Gutta Percha, ete, Mfg. 
Co., 46 Hun 544,°12 NYSt 617 [aff 
120 N. Y. 627 mem, 24 NE 1096 
mem]; Muller v. McKesson, 10 Hun 
44 [aft KOWNLE Ya, 195hE 290 Amory a2 34)2 
Boler v. Sorgenfrei, 86 NYS 180. 

Pa.—McConnell vy. Lloyd, 9 Pa. 
Super. 25. 

Vt.—Corliss v. Smith, 53 Vt. 532. 

Wash.—Harris v. Carstens Pack- 
ing Co., 43 Wash. 647, 651, 86 P 
1125, 6 LRANS 1164 [quot Cyc]; 
Grissom v. Hofius, 39 Wash. 51, 80 
P 1002; Lynch vy. Kineth, 36 Wash. 
368, 370, 78 P 923, 104 AmSR 958 
[quot Cyc]. 

Eng.—Applebee v. Percy, L. R. 
C. P. 647; Baldwin v. Casella, L. R. ? 
Exch. 325; Stiles v. Cardiff Steam 
Navy. Co., i0 Jur. N. S. 1199. 

Can.—Nadeau v. Cobalt Min. Corns 
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[§ 328] bb. Knowledge of Servant or Agent.°* 
Knowledge of a servant or agent of an animal’s 
vicious propensities will be imputed to the master, 
when such servant or agent has charge or control 
of the animal,®® and this is true, although the 
servant acquired his knowledge after starting on a 
journey with the animal.®* But the knowledge of a 
servant who has no control of the owner’s business, 
or is not charged with the duty of keeping the ani- 
mal, is not imputable to the owner.®’ And in any 
case the imputation will not be made in the absence 


DomLR. 885, 3 OntWN 1379; Nadeau 
v. Cobalt Min. Co., 3 DomLR 495, 3 


[a] The manager of a _ stable 
maintained by a number of persons 
is the servant of any one of such 
persons, so that knowledge of the 
manager, of the vicious character of 
a horse owned by such person and 
kept in the stable, is imputed to the 
owner. Brown v, Green, 17 Del. 535, 
42 A 991. 

[b] Superintendent of car stables. 
—Notice of the vicious character of 
a horse to the superintendent of the 
stable of a horse car company, and 
to a superior hostler of lesser au- 
thority than the superintendent, hay- 
ing other hostlers under him, is no- 
tice to the Sanya e sieesael v. 
New York, etc., R. 6.020N. oe 
Super. 367, 18 NYS CoE” ratte LST SIN ete 
627, 33 NE 745]. 

[e] Person employed as driver.—_ 
Knowledge of the vicious character 
of a horse, by one employed to drive 
it in delivering goods, is imputed to 
the owner. Brown v. Green, 17 Del. 
535, 42 A 991; Lynch v. Kineth, 36 
Wash. 368, 78 P 923, 104 AmSR 958. 

{d] Scienter imputed to corpora- 
tion.—Scienter may be imputed to a 
corporation, but to charge it notice 
of the vicious propensity must be 
communicated to. one whose official 
position gives to the communication 
the legal effect of notice to the cor- 
poration, or to one whose duty re- 
quires him to inform the corporation 
and whose admissions would be com- 
petent evidence against it. Quinn v. 
Knickerbocker Ice Co., 2 NYCityCt 
202 note. 

96. Clowdis v. Fresno Flume, etce., 
Co sllsinCal.. Sid, (322, 0a 9s ie sato 
AmSR 238 (where plaintiff was in- 
jured by a bull being driven along 
the highway, and it was held that 
knowledge of the viciousness of the 
bull, on the part of the servants in 
charge of it, acquired while on the 
journey, was imputable to the owner. 
The court said: “At the outset. of 
the drive, when the men may be as- 
sumed to have believed that the 
beast was gentle, if it had suddenly 
and unexpectedly attacked and in- 
jured some person, it might well be 
argued that they were performing 
their task with due care, and that for 
the unexpected onslaught the master 
was not liable. But when thereafter 
while engaged in this undertaking 
they acquired knowledge of the ani- 
mal’s evil propensities, it became a 
question of fact for the jury whether 
or not they exercised the requisite 
degree of care in their subsequent 
management of it. The circumstance 
that the additional knowledge was 
acquired by them after the employ- 
ment was undertaken, and was not 
known either to them or to their em- 
ployer at the time it commenced, 
would not exonerate the latter. If 
the conductor of a passenger train 
should at any time during the jour- 
ney discover a defective wheel and, 
continuing the trip, injury ‘should 
thereby result, the company would 
not be exonerated because the knowl- 
edge was acquired after the train 
had started. Yet there is no dif- 
ference in principle between the 
cases, and what difference, exists is 
merely in the degree of care exacted 
by law’’). 

97. Del.—Friedmann v. McGowan, 
17 Del. 436, 42 A 723. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of proof establishing the knowledge of the agent or 


servant.°® 
Wife, brother, or son. 


co a1):* 


[§ 329] (5) Negligence. 


of it.® 


Animal driven in highway. When plaintiff has 
‘proved that he was injured by an animal being 
driven in the highway by defendant or his servant, 
without fault on his own part, he makes a prima 
facie case,® and the burden is then on defendant 


Md.—Twigg v. Ryland, 62 Md. 380, 
50 AmR 226. 
N. Y.—-Shaver v. New York, etc., 
Transp. Co., 31 Hun 55, 57 (where it 
was said: “It would certainly be 
unreasonable to charge the owner of 
an animal with whatever knowledge 
of its viciousness any person might 
have who was charged with the least 
duty whatever in respect to it. That 
principle, if adopted, would charge an 
owner with the knowledge which 
might be possessed by a boy who 
might be, in a single instance, em- 
ployed to lead an animal to water. 
In the present case the hostler had 
merely the duty (so far as appears) 
of feeding this mule, among many 
- others, when it chanced to be in the 
stable. He was not appointed to ‘the 
duty of having the mule under his 
inspection’ ’’). 

N.' C.—Harris v. Fisher, 115 N.'C. 
318, 20 SE 461, 44 AmSR 452. 

Eng.—Applebee v. Percy, L. R. 9 
GC. P. 647; Stiles v. Cardiff Steam Nav. 

e Co: 10: Jur! N-S1199: 

[a] Overseer of plantation.—In 
Stevens v. Mrs. E. D. Burguieres 
Planting Co., 120 La. 767, 45 S 601, 
it was held that knowledge of the 
overseer of a plantation where a cow 
was kept was not notice to the 
owner of the vicious disposition of 
the animal. 

Goode v. Martin, 57 Md. 606, 
40 AmR 448. f 

99. Del.—Barclay v. Hartmann, 16 
Del. 351, 43 A 174. 

N. Y.—Muller v. McKesson, 10 Hun 
44 [aff 73 N. Y. 195, 29 AmR 123]; 
Boler v. Sorgenfrei, 86 NYS 180. 

Okl.—Ayers v. Macoughtry, 29 
Okl. 399, 117 P 1088, 837 LRANS 865. 

Wash.—Halm v. Madison, 65 Wash. 
588, 118 P.75b. 

Eng.—Gladman v. Johnson, 36 L. J. 
Cc. P. 153, 155 (where Bovill, J-5 
said: “I am not prepared to assent 
to the proposition that notice t 
to a wife, would, ig all cases, be suf- 
ficient to fix the defendant ... with 
knowledge of the mischievous pro- 
pensity of the dog; but here it ap- 
pears that the wife attended to the 
. .. business, which was carried on 
upon the premises where the dog was 
kept, and that a formal complaint 
... was made to the wife when on 
the premises, and for the purpose of 
being communicated to her hus- 
band”). : 

[a] Where the wife incited the 
dog to inflict the injury complained 
of, it was held that her knowledge 
of its viciousness was not imputable 
to her husband who was in no way 
instrumental in causing her to do the 
tortious act. Strubing v. Mahar, 46 
App. Div. 409, 61 NYS 799. 


[3 C. J.—7] 


The scienter necessary to 
support an action for the vicious act of an animal 
may be imputed to the owner from the knowledge 
of his wife,®® brother,! or son,? to whose custody 
the animal was committed; but the converse is not 
true, and notice to the husband, taken alone, will 
not be sufficient proof of scienter to render the wife 
Hhable after her husband’s death.® 

Notice to one of several joint keepers is notice 


It has been held that in 
an action for damages for an injury by a domestie 
animal it is necessary for plaintiff to prove the 
‘viciousness of the animal and the owner’s scienter, 
or the negligence of the owner in the management 
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to show that he 


gence." 


to permit them 


flicts the injury 


Animal unlawfully at large. 
forbidding the owner of specified domestic animals 


{3CLF] 9% 
or his servant was free from negli- 
Under positive laws 


to run at large in the highways, it 


has been held that he is liable for any injury result- 
ing from their being at large, whether he knew that 
they had escaped or not,® and that his negligence 
may be presumed from the fact that the animal in- 


in a place where it had no right to 


be.® But in some courts it is held necessary to show 


that the animal was at large by the negligence or 


ing 
the 
son 


General. 


him. 

1. Soronen v. Von Pustau, 112 
App. Div. 487, 98 NYS 481. 
nace Vaughan v. Wood, 18 Can. S. C. 

3. Miller v. Kimbray, 16 L. T. 
Rep. N. S. 360. 

4 Hayes v. Smith, 15 Oh. Cir. Ct. 
300): -8. Oh.orCir,’’ Deen 92;\-Halm\ v. 


Madison, 65 Wash. 588, 118 P 755. 

5. Curtis v. Schlosser, 3 Pa. Dist. 
598, 14 Pa. Co. 600; Smith v. Matte- 
son, 41 Hun 216, 4 NYSt 204 (where 
it appeared that two boys, one four- 
teen and the other seventeen years 
of age, were driving a gentle cow 
along the highway when plaintiff 
who was driving in his buggy at- 
tempted to pass the cow, and a colli- 
sion occurred, resulting in injury to 
plaintiff, and it was held that the 
proof failed to show any negligence 
on the part of the boys or defendant 
and that plaintiff should have been 
nonsuited); Harpers v. Great North 
of Scotland R. Co., 13 Rettie 1139 
(where it appeared that two men 
were driving a bull through the 
street by ropes attached to a ring 
in its nose, and that on being ex- 
cited the bull broke the ring in 
which there was some latent defect 
and injured plaintiff, and it was held 
that he could not recover, there be- 
ing no evidence of negligence). 

6 Ficken v. Jones, 28 Cal. 618. 

7 Ficken v. Jones, 28 Cal. 618. 

8. Jewett v. Gage, 55 Me. 538, 92 
AmD 615. 

9. Doherty v. Sweetser, 82 Hun 
556, 81 NYS 649; Fallon v. O’Brien, 


12 R. I. 518, 34 -AmR 713. And see 

supra §§ 324, 325. s 
10. Ark.—Briscoe v. Alfrey, 61 

Ark. 196, 32 SW 505, 54 AmSR 203, 

30 LRA 607. 

eet ate v. Reed, 26 Ind. 
Mass.—Leonard v. Doherty, 174 


Mass. 565, 55 NE 461. Compare Pop- 
plewell v. Pierce, 10 Cush. 509 (where 
it was held unnecessary to aver 
negligence on the part of defend- 


ant). 

N. D.—Peterson v. Conlan, 18 N. D. 
205, 119 NW 367. 

Wis.—Decker v. McSorley, 116 Wis 
6438, 98 NW 808; Decker v. McSorley, 
111 Wis. 91, 86 NW 554. 

{a] Kick by horse on highway.— 
In Cox v. Burbridge, 13 C. B. N. S. 
430, 106 ECL 430, 148 Reprint 171, it 
was held that, where defendant’s 
horse was on a highway and kicked 
plaintiff, a child who was there play- 
ing, there being no evidence to show 
how the horse came on the spot, or 
what induced him to kick the child, 
or that he was accustomed to’ kick, 
there was no evidence from which 
the jury would be justified in in- 


with the knowledge or permission of the owner,’® 
and there can be no recovery for an injury result- 
from a domestic animal’s being at large, where 
owner has exercised the care of a prudent per- 
in restraining it,* or where’it is at large with- 
out any fault of his and he promptly pursues it.?? 

[§ 330] b. Dogs—(i) Civil Liability—(a) In 
At common law, the owner of a dog is not 
liable for imjuries caused by it, unless it is vi- 
cious and notice of that fact is brought home to 
But when it is once established that the dog 


ferring that the owner of the horse 
had been guilty of actionable negli- 


11. Briscoe yv. Alfrey, 61 Ark. 
196, 32 SW 505, 54 AmSR 203, 30 
wee 607; Meredith y. Reed, 26 Ind. 

12...Fallon |v.) O° Brien; 12°°R.2% 
518, 34 AmR 713. 

[a] Damage by pursued animal.— 
Where a chicken escaped from its 
owner, and a servant was sent to 
catch it, and while being pursued it 
flew against plaintiff's window break- 
ing the glass, it was held that the 
owner was not liable, as he could not 
peepee have pane such re- 
sult. alony v. Bishop, (lowa) 1 
ee pa Pore bass 

. Ala.—Smith v. Causey, 22 Ala. 
a ee v. Barnett, 7 it 169. 

al.—Laverone v. Mangianti, 41 
Cal. 138, 10 AmR 269. % 

Conn.—Woolf vy. Chalker, 31 Conn. 
121, 81 AmD‘i75. 

Del.—Barclay v. Hartman,-16 Del. 
351, 43 A 174; Jones v. Carey, 14 Del. 
214, 31 A 976; Warner v. Chamber- 
lain, 12 Del. 18, 30 A 638. 
ee hes C.—Murphy v. Preston, 16 D. C. 
£3) 4 


ill.—Mareau v. Vanatta, 88 Ill. 132; 
Kightlinger v. Egan, 75 Till. 141; 
Wormley v. Gregg, 65 Ill. 251; Brent 
v. Kimball, 60 Ill. 211, 14 AmR 35; 
Stumps v. Kelley, 22 Ill. 140; Picker- 
ing v. Orange, 2 Ill, 492, 32 AmD 35: 
Swanson v. Miller, 120 Ill. A. 208; 
Feldman v. Sellig, 110 Ill. A. 130; 
Ahlstrand v. Bishop, 88 Ill. A. 424; 
Moss v. Pardridge, 9 Ill. A. 490. 

Ind.—Dockerty v. Hutson, 125 Ind. 
102, 25 NE 144; Gordan v. Kaufman, 
44 Ind. A: 603, 89 NE 898. ; 

Iowa.—Alexander vy. Crosby, 143 
Iowa 50, 119 NW 717; Miles v. 
Schrunk, 139 Iowa 563, 117 NW 971: 
Trumble v. Happy, 114 Iowa 624, 87 
NW 678. See Forsythe v. Kluckhohn, 
150 Iowa 126, 129 NW 739, 33 LRA 
NS _ 163 and note. 

Miia ane rdee v. Humphrey, 8 Kan. 
ra eh ees v. Young, 12 Bush 

La.—Martinez v. Bernhard, 106 La. 
re 30 S 901, 87 AmSR 306, 55 LRA 


Me.—Carroll v. Marcoux, 
259, 56 A 848. wee 

Md.—Buck v. Brady, 110 Mad. 568 
73 A 277, 1832 AmSR 459: Goode v. 
Martin, 57 Md. 606, 40 AmR 448. 
SOeCC ANE Ge eer 105 Mich. 
93; 3 Elliott v. H 
atic 202) Vv erz, 29 

inn.—Cuney v. Campbell, 76 Mi 
59, 78 NW 878. x Cai 

Mo.—Merritt v. Matchett, 135 Mo. 
| A. 176, 115 SW 1066; Speckmann v. 
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is of a vicious or mischievous. nature, and that the 
person owning or keeping it has knowledge of that 
tact, the same responsibility attaches to the owner 


Kreig, 79 Mo. A. 376, Curtwright v. 

Crow, 44 Mo. A. 563. 
Nebr.—Warrick v. Farley, ne Nebr. 

a 145 NW 1020, 51 LRANS 4 


H.— Kittredge v. Elliott, “16. N 
He 77,°41 AmD 71%, 
N. ’J.—IEmmons v. Stevane, 77 N. 


J. L. 570, 73 A 544, 24 LRANS 458 
and note, 18 AnnCas 812; Mayer v. 
Kloepfer, 69 A 182; Gladstone v. 
Brinkhurst, 70 N J. L. 130, 56 A 142; 
De Gray v. Murray, 69 N. J. L. 458, 
55 A 237; Smith v. Donohue, 49 N. J. 
L. 548, 10 A 150, 60 AmR 652; Evans 
v. McDermott, 49 N. J. L. 1638, 6 A 
653, 60 AmR 602; Perkins v. Moss- 
man, BA ON We te 15795 Angus v. Ra- 
din, 5.N. J. L. 957, 8 AmD 626. } 
N. eXireballox v. McKesson, 73 N. 
Y. 195, 29 AmR 123 [aff 10 Hun 44]; 
Rider v. White, 65 N. Y. 54, 22 AmR 
600; Peo. v. Shields, 142 App. Div. 
194, 126 NYS 873; Van, Etten — Vv. 
Noyes, 128 App. Div. 406, 112 NYS 
888; Strubing v. Mahar, 46 App. Div. 
409, 61 NYS 799; O’Connell v. Jarvis, 
13 App. Div. 3, 43 NYS 129; Fair- 
child v. Bentley, 30 Barb. 147; Wheel- 
er v. Brant, 23 Barb. 324; Laherty v. 
Hogan, 13 Daly 533, 1 NYSt 84 [aff 
2 NYCityCt 197]; Lynch v. McNally, 
7 Daly 126 [aff 73 N. Y. 347]; Felt- 
man vy. Hencken, 91 NYS 773; Boler 
v. Sorgenfrei, 86 NYS 180; Van Ness 
v. Desheimer, 2 NYCityCt 208 note; 
Feick v. Andel, 1 NYCityCtSuppl 61; 
Tifft v. Tifft, 4 Den. 175; Hinckley v. 


Emerson, 4 Cow. 351, 15 AmD 383. 
See also Leonard v. Donoghue 87 
App. Div. 104, 84 NYS 60. 

N. C.—State v. Smith, 156 N.C. 


628, 72 SE 321, 36 LRANS 910. 

Oh.—Gries v. Zeck, 24 Oh. St. 329; 
Job v. Harlan, 13 Oh. St. 485. 

Ra. ~ Sylvester v. Maag, 155 Pa. 
225, 26 A 392, 35 AmSR 878; Mann v. 
Weiand, gi*’ Pa. 243; Mulherrin v. 
Henry, 1 Pas Dist:::60%s1di Bar! Cor-49:; 
Zimett v. Hollenback, 9 Kulp 564. 

R. I.—Malafronte vy. Miloni, 35 R. 
I. 225, 86 A 146. 

Tenn.—Wheatley v. Harris, 4 Sneed 
468, 70 AmD 258; Sherfey v. Bartley, 
4 Sneed 58, 67 AmD 597. 


Tex.—Triolo v. Foster, (Civ. A.) 
57 SW 698. 
Wis.—eSlinger v. Henneman, 38 


Wis. 504; Kertschacke vy. Ludwig, 28 
Wis. 430. 

Eng.—Cox v. Burbridge, 13 C. B. N. 
S. 430, 106 ECL 430, 143 Reprint 171; 
Hogan v. Sharpe, 7 C. & P. 1755, 132 
ECL 856; Sarch v. Blackburn, 4 C. & 
P. 297, 19 HCL 5238; Stiles v. Cardiff 
Steam Nav. Co., 10 Jur. N. S. 1199; 
Mason v. Keeling, 1 Ld. Raym. 606, 
‘91 Reprint 1305, 12 Mod. 332, 88 Re- 
print 1359; Sanders v. Teape, 51 L. TT. 
Rep. N. g. 263; Fleeming v. Orr, 2 
Macq. 14, 29 EngL&Eq 16; Smith vw 
Pelah, Str. 1264, 93 Reprint 1171; 
Buller N. P. 77. 

N. B.—Price v. Wright, 5S N. B. 26; 
Wood v. Vaughan, 28 N. B. 472. 

[a] The natural presumption from 
the habits of dogs is that they are 
tame, docile, and harmless, both as 
to persons and property, so that the 
owner of a dog is not liable for dam- 
ages resulting from the vicious and 
mischievous acts of the animal, un- 
less he had knowledge thereof. Domm 
v. Hollenbeck, 259 Ill. 382, 102 NE 
782. [rev 175 Tll. A. 62]. 
ae U. S.—Shaw v. Craft, 37 Fed. 

Ala.—Strouse v. Leipf, 101 Ala. 
433, 14 S 667, 46 AmSR 122, 28 LRA 
622; Durden v. Barnett, 7 Ala. 169. 

Cal.—Kippen v. Ollasson, 136 Cal. 
640, 69 P 293; Laverone vy. Mangianti, 
41 Cal. 138, 10 AMR 269. 

Colo.—Melsheimer  v. 
Colowg A. 22;.274R Lt 

Conn.—Woolf y. Chalker, 31 Conn. 
121, 81 AmD 175 (where the authori- 
ties are reviewed). 

Del.—Jones v. Carey, 14 Del. 214, 
31 A 976; Warner v. Chamberlain, 13 
Del. 18, 30 A 638, 

Ga.—Friedman v. 


Sullivan, 1 


Goodman, 124 
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Ga. 532, 52 SH 892; Conway v. Grant, 
88 Ga. 40, 13 SE 803, 30 AmSR 145, 
14 LRA 196;-Code (1895) § 3821. 
Ill.—Kightlinger v. Egan, 75 Ill. 
141; Brent v. Kimball, 60 Ill. 211, 14 
AmR 35; Pickering v. Orange, 2 Ill. 
492, 32 AmD 35; Pickering v. Orange, 
2 Ill. 338; Field v. Morrison, 142 Il. 
A. 454; Domm y. Hollenbeck, 142 Ill. 


A. 439; Ahlstrand v. Bishop, 88 Ill. 
A. 424; Norris v. Warner, 59:Ill. A. 
42 Ill. A. 


300; Garrison vy. Barnes, 
21 


Ind.—Dockerty v. Hutson, 125 Ind. 
102, 25 NE 144; Graham v. Payne, 122 
Ind. 4038, 24 NE 216; Williams v. 
Moray, 74 Ind. 25, 39 AmR 76; Part- 
low v. Haggarty, 35 Ind. 178; Holt 
My, Bly ers, 4y Ind. ALLS. 938 N 31, 
1 : 


lowa.—Marsel v. Bowman, 62 Iowa 
57, 17 NW 176. 

La.—Bentz v. Page, 115 La. 560, 39 
S 599; Delisle v. Bourriague, 105 La. 
77, 29 S 7381, 54- LRA 420; McGuire v. 
Ringrose, 41 La. Ann. 1029, 6 S 895; 
Montgomery v. Koester, 35 La. Ann. 
1091,.-48 AmR 253. 

Md.—Twigg v. Ryland, 62 Md. 380, 
50 AmR 226. 


Mass.—Parkenson v. Bemis, 153 
Mass. 280, 26 NE 854; Searles v. 
Ladd, 123 Mass. 580. 

Mich.—Jenkinson vy. Coggins, 123 


Mich. 7, 81 NW 974; Fye v. Chapin, 
121 Mich. 675, 80 NW 797; Knowles v. 


Mulder, 74 Mich. 202, 41 NW 896, 16 
AmSR 627. 

Mo.—Speckmann vy. Kreig, 79 Mo. 
A, 376 


N. J.—Gladstone v. Brinkhurst, 70 
N. J. L. 130, 56 A 142; Roehers v. 
Remhoff, 55 N. J. L. 475, 26 A 860; 
Smith v. Donohue, 49 N. J. L. 548, 
10 A 150, 60 AmR 652; Evans v. Mc- 
Dermott, 49 N. J. L. 163, 6 A- 653, 60 
AmR 602; Perkins v. Mossman, 44 
Nev Tee Daitb 29. 

N. Y.—Hahnke v. Friederich, 140 
N. Y. 224, 35 NE 487; Brice v. Bauer, 
108 N. Y. 428, 15 NE 695,:2 AmSR 
454; Lynch v. McNally, 73 N. Y. 347; 
Muller v. McKesson, 73 N. Y. 195, 29 
AmR 123; Rider v. White, 65 N. Y. 
54, 22 AmR 600; Kelly v. Tilton, 2 


‘ADD. Dec. 495, 3 Keyes 263) Bllingsen 


Vv. Lindstrand, 121 App. Div. 268, 105 
NYS 598; Schilling v. Smith, 76 "App. 
Div. 464, 78 NYS 586; Duval v. Bar- 


-naby, 75 App. Div. 154, 77 NYS 377, 


11 NYAnnCas 227; Turner v. Craig- 
head, 83 Hun 112, 31 NYS 369 [aff 
155 N.« Y. 631 mem, ,49. NE 1105 
mem]; Keenan y. Gutta Percha, etc., 
Mfg. Co., 46 Hun 544, 12 NYSt 617 
[aff 120 N. Y. 627 mem, 24 NE 1096 
mem]; Fairchild v. Bentley, 30 Barb. 
147; Pierret v. Moller, 3 EH. D. Smith 
574; Boler v. Sorgenfrei, 86 NYS 
180; Jacoby v. Ockerhausen, 13 NYS 
499 [aff 129 N. Y. 649 mem, 29 NE 
1082 mem]; Sawyer v. Jackson, 5 
N ¥LegObs 380; Buckley v. Leonard, 
4 Den. 500; Auchmuty v. Ham, 1 Den. 
495; Hinckley v. Emerson, 4 Cow. 
351, 15 AmD 383. 

N. C.—Harris v. Fisher, 115 N. C. 
318, 20 SH 461, 44 AmSR 452. 

Pa —Sylvester Vive Made, -Lb5.1Pa. 
225, 26 A 392, 35 AmSR 878; Mann v. 
Weiand, 81* Pa. 243; MceGurn v. Grub- 
nau, 37 Pa. Super. 459; McGurn v. 
Grubnau, 37 Pa. Super. 454; Zimett 
v. Hollenback, 9 Kulp 564. 

R. I.—Oldham v. Hussey, 27 R. T. 
366, 62 A 377; Harris v. Eaton, 20 R. 
ESA ssi Ay oe a, v. Alderson, 19 
R. I. 544, 37 A 

Ss. Co ntecasiiil v. Elliot, 36 S. C. 
L. 196, 583 AmD 706 (a leading case). 

Tenn.—Sherfey v. Bartley, 4 Sneed 
58, 67 AmD 597. 

Tex.—Barklow v. Avery, 40 Tex. 
Civ. A. 355, 89 SW 417; Triolo v. Fos- 
ter, (Civ. A.) 57 SW 698. 

Vt. —Crowley v. Groonell, 73° Vt. 45, 
50 A 546, 87 AmSR 690, 55 LRA 876; 
Brown v. Carpenter, 26 Vt. 638, 63 
AmD 603; Marsh y. Jones, 21 Ae 378, 
52 AmD 67; Adams vy. Hall, 2 Vt. 9, 
19 AmD 690. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a 


Wis.—Meibus v. Dodge, 
300, 20 AmR 6. 

Eing.—Baker  v. Snell, [1908] 2 
B.2825,.2. PRC 1 “[dism app (1908) 2 
KB: 3521; Beck v. Dyson, 4 core 
198; Read v. Edwards, 17 C. N.S. 
245, 112 BCL. 245, 144 Reprint 99; 
Hogan v. Sharpe, OUR Pp! H.05 33 
ECL 856; Boulton v. Banks, Cro. Car. 


254, 79 Reprint 822; Jones v. Perry, 2 
Granger vy. Findley, 7. Ir.- 


Esp. 482; 
Cc. L. 417; Stiles. v. Cardiff Steam 
Nav. Co., 10 Jur. N. S, 1199; Mason v. 
Keeling, in Ld. Raym. 606, 91 Reprint 
1305, 12 Mod. 332, 88 Reprint 13593 


Jenkins y. Turner, 1 Ld. Raym. 109, 


Sake nd 969; Judge v. Cox, 1 Stark. 
1264, 93 Reprint 1171. 

N. B.—Price v. Wright, 35 N. B. 26. 

Que.—Caron v. Kleinberg, 39 Que. 
Super. 121. 

[a] A vicious dog (1) is 
ance.—Munn v. Reed, 4 Allen (Mass.) 
431; Speckmann v. Kreig, 79 Mo. A. 
376; Leonard v. Donoghue, 


Mann v. Weiand, 81* Pa. 243. See 


ECL 114; Smith v. Pelah, Str,. 


a nuis- 


87 App.» 
Div. 104, 84 NYS 60; Woodbridge v.. 
Marks, 5 App. Div. 604, 40 NYS 728;. 


to keep it from doing mischief as the keeper of an 
animal naturally ferocious would be subject to ja 
and proof of negligence on the part of the owner 
38 Wis., 
% 


r 


generally Nuisances [29 Cye 1171].: | 


(2) The same rule applies with refer- 
ence to injuries from vicious dogs as 
in, reference | to: jother: ‘ 
Hewes v. McNamara, 106 Mass. 281; 


Fish v. Skut, 21 Barb. (N._ Y.)} 3333: 
We 


Mann vy. Weiand, supra; Marsh 
Jones, 21 Vt. 378, 52 AmD 67. 


[b] Barking dog.—Although it may. 
be a nuisance to keep a barking dog, 


(See Nuisances [29 Cye 1166]), it is 
not negligence for a person to keep 


such a dog. Seegmueller v. Pahner,- 


29 Oh. Cir. Ct. 693 (where a child 
was frightened, 
and the owner was held not liable, 
the court saying: ‘We know of no 


cases where one has recovered for’ 


injury caused by a dog barking. It 
might be a nuisance to keep a bark- 


ing dog, but hardly a ground for an. 


injury for keeping a vicious dog’). .. 
[c] Owner unacquainted with dog. 
—Where the owner is unacquainted 


with the dog’s disposition by reason 


of having had it in his keeping only. 
a few days it is his duty to restrain 


it, for if he “assumes that a strange, 


dog will not bite, and on that as-. 
sumption permits the beast to run at 
large [he] is guilty of some degree: 
of negligence.” Bentz v. Page, 115 
La. 560, 39 S 599. 

[d] ‘Owner knowing disposition to. 


worry animals.—(1) An owner of a 


dog who knows its disposition to 
worry a particular species of ani- 
mals, and allows it to run at large, is 
liable for an injury done by it to an 
animal of a different species from 
that it is accustomed to worry. Pick- 
ering v. 
Weiand, 81* Pa. 243; Jenkins v. Tur- 
ner, 1 Ld. Raym. 109, 91 Reprint 969. 
(2) An action lies against the owner 
of a dog who, knowing the animal to 
have a propensity for chasing and 
destroying game, permits it to be at 
large, and the dog in consequence 
“breaks and enters” plaintiff’s wood, 
and chases and destroys young 
pheasants which : age being reared 
there under dowegt ic hens. Read v. 
Edwards, 17 C. . S. 245, 112 ECL 
245, 144 Reprint P59 

fe] Dog killing dog.—(1) In Wiley 
v. Slater, 22 Barb. (N. Y.) 506, the 
owner of the victorious dog in a dog 
fight was held not liable in the ab- 
sence of proof of viciousness. In 
this case the injured deg was a tres- 
passer on the premises occupied by 
the master of the victor. (2). In 
Wheeler v. Brant, 23 Barb. (N. Y) 
324, where the injured dog was a 
trespasser, the owner of the victor 
was held liable because the evidence 
showed its vicious habit of attacking 
and biting other dogs, and his scien- 
ter. (3) In Buck v. Moore, 35 Hun 
(N. Y.) 388, the victor was the tres- 
passer, and the owner was held not 


nuisances. » 


causing it to fall,. 


Orange, 2 Ill. 338; Mann v. 


§ eee 


A 


-§§ 330-332] 


of the dog is unnecessary.15 

Injury inflicted in play. The intent with which 
a dog inflicts an injury is not material, and its 
owner, having knowledge of its evil propensity, is 
liable for injuries which it may inflict in playful- 
ness.1& 

Accidental injuries by docile dogs. On the theory 
of some negligence on their part the owners of 


_ docile dogs have been held liable for unintentional 


| 


and accidental injuries inflicted by the dogs.2* 
Viciousness shown only under certain conditions. 
If the viciousness manifests itself only under cer- 


tain conditions or circumstances, the duty is upon 


the owner or keeper to secure the dog at such times 
against the possibility of injuring others.18" 

Dog incited to attack. The owner of a dog is not 
diable for an injury which it is incited to inflict by 
a person having temporary custody of it and for 
whose torts he is not liable.1® eh 

Wrongful act of servant. The duty of an owner 
of a vicious animal who has knowledge of its pro- 
pensities, to keep it secure at his peril, is not ex- 
cused by the wrongful act of his servants.?° 
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[§ 331] (b) Injuries Caused by Frightening 
Horses. Where the injury complained of is alleged 
to have resulted from a horse being frightened by 
dogs in the highway, plaintiff is entitled to recover, 
both at common law,?+ and under a statute making 
the owner or keeper of a dog liable if the dog as- 
saults, or bites, or otherwise injures any person 
while traveling the highway.?? But it must be 
shown that the owner knew of the dog’s propensity 
to frighten horses.* Actual biting of the horse 
need not be shown, it being sufficient if the dog 
ran after and barked at it.?* ; 

[§ 332] (c) Injuries on Owner’s Premises. The 
mere keeping of a ferocious dog, knowing it to be 
such, for the purpose of defending one’s premises, 
is not in itself unlawful;?> and when injury follows 
from one so kept, the manner of its confinement 
and the circumstances attending the injury are all 
to be considered in determining the owner’s liabil- 
ity.2° As a general rule, the right to keep a dog 
for protection shields the owner from liability to 
one who incautiously enters his premises in the 
nighttime, although for a lawful purpose,?? although 


liable because the act of the dog was 
not attributable to any active or 
passive volition of its master. 

[f] Injured person trespassing on 
stranger’s land.—The fact that the 
injured person was trespassing on a 
stranger’s land at the time he was 
bitten by a dog will not affect his 
right of recovery. Pierret v. Moller, 


3 E. D. Smith (N. Y.) 574. 


15. Holt v. Myers, 47 Ind. A. 118, 
93 NE 31, 1002; Guenther v. Fohey, 


26 Ind. A. 93, 59 NE 182; Price v. 
Wright, 35 N. B. 26. And see supra 
§§ 321-326. 
16. . C.—Tubins v. District of 
Columbia, 21 App. 267. 
Me.—Carroll v. Marcoux, 
259, 56 A 848. . 
148 
Mass. 85, 19 NE 18. 
Mo.—Merritt v. Matchett, 135 Mo. 
A. 176, 115 SW:1066; Staetter v. Mc- 
. J.—Evans v. McDermott, 49 N. 
J. L. 163, 6 A 653, 60 AmR 602. 
Vt.—Crowley v. Groonell, 73 Vt. 


D 
98 Me. 
Mass.—Hathaway v. Tinkham, 
Arthur, 33 Mo. A. 218. 
N 
45, 50 A 546, 87 AmSR 690, 55 LRA 


876. 
~ Que.—Caron y. Kleinberg, 39 Que. 
Super. 121. 

[a] “Whether savage or merely 


playful, if he had acquired the habit 
of assailing people with the appear- 
ance of ferocity and viciousness and 
subjecting them to great fear of bod- 
ily injury, such mischievousness 
made him a menace to human safety, 
and imposed on defendant the duty 
of restraining him from running at 
large where he would be likely to 
encounter and terrify women and 
children. It matters little to'a per- 
son whether the dog that bites him 
is in fun or in earnest, and we ap- 
prehend it would afford plaintiff 
small consolation were we to tell her 
that she should be resigned to her 
afflictions since the dog did not in; 
tend to bite, but only to scare her.’ 
Merritt v. Matchett, 135 Mo. A. 176, 
182, 115 SW 1066. 

. 17%. Jones v. Owens, 24 L. T. Rep. 
N. S. 587, 588 (where plaintiff, while 
in the highway, was knocked down 
by a chain which coupled together 
two greyhounds which were rushing 
along tke highway, and the court 
held that'the owner of the dogs was 
liable, saying: “We have to deal here 
with dogs plus coupling chains, and 
I am not prepared to say that this 
Was a proceeding on the defendant’s 
part, which was not in point of law 
negligence’). But see Sanders v. 
“Teape, 51:L.'T. Rep. N. S;_263' (where 
‘a dog playing in a garden jumped 
over a wall and struck plaintiff who 
was digging a hole, and it was held 
that the owner of the dog was not 
jiable). 


18. McCaskill v. Elliot, 36 S. C. L. 
196, 53 AmD 706; Barnes v. Lucille 
Limited, 96 L. T. Rep. N. S. 680, 681 
(where Darling, J., said: “I do not 
think, further, that in order to make 
the owner of a dog liable that the 
deg must be always and invariably 
ferocious. If the owner knows that 
at certain periods the dog is fero- 
cious, then he has knowledge that at 
those times the dog is of such a 
character that he ought to take care 
of it. If a man knows that a bitch 
which is ordinarily amiable is fero- 
cious when she has pups, and people 
go near her, I think he has knowl- 
edge that at such times she is of a 
ferocious character, and in these cir- 
cumstances he ought to shut her up, 
and prevent her getting at people 
while she is ferocious, although the 
ferocity of the dog’s character is in- 
termittent’’). 

19. Strubing v. Mahar, 46 App. 
Div. 409, 61 NYS 799; Fleeming v. 
Orr, 2 Macq. 14, 29 HngL&Hq 16. 

20. Kye v. Chapin, 121 Mich. 675, 
80 NW 797; Peo. v. Shields, 142 App. 
Div. -194, 126 NYS -873;. Baker ov. 
Snell, [1908] 2 K. B. 825, 2, BRC 1. 

{a] Fellow servant doctrine not 
applied.—(1) The liability of the 
owner of a dog known to be fero- 
cious is not influenced by the rule 
excepting a master from liability for 
the negligence or act of a coservant. 
Muller v. McKesson, 73 N. Y. 195, 29 
AmR 123. (2) The suggestion of a 
fellow servant, without the scope of 
his duty, by which plaintiff was in- 
duced to expose himself to danger, 
will not operate to make the owner 
liable for the injury inflicted by a 
dog. Werner v. Winterbottom, 56 
N.Y. Super. 126, 1 NYS 417. As to 
fellow servant doctrine see generally 
Master and Servant [26 Cyc 1276]. 

21. Miles v. Schrunk, 139 Iowa 
563, 117 NW 971; Nolan v. Kroening, 
130 Wis. 79, 109 NW 9638; Carlson v. 
McEwen, 3 DomLR 787. 

22. Iowa.—Miles v. Schrunk, 139 
Iowa 563, 117 NW 971. 

Mass.—Sherman v. Favour, 1 Allen 
191. 

Mich.—Jenkinson vy. Coggins, 123 
Mich. 7, 81 NW 974. 

N. H.—Chickering v. Lord, 67 N. H. 
55; 82 cA 773; 


R. I.—Malafronte v. Miloni, 86 A 
146. 

23. Mabrey v. Haverstick, 175 Ill. 
A. 309. And see infra § 340. 

24. Schmid v. Humphrey, 48 Iowa 
652, 30 AmR 414. 

[a] Dog—scienter—notice to child 


—injury to horse.——A horse was 
frightened by a dog, thereby causing 
it to bolt, whereby it sustained dam- 
age. The dog was mischievous to the 
knowledge of its owner’s son, a boy 


of eleven years. It was held, that the 
horse had sustained an “injury” 
within the meaning of the Dogs Act 
[1865] § 1, and that the owner of the 
dog was liable in damages. Elliott v. 
Longden, 17 T L. R. 648 (per Philli- - 
more, J.). 

25. De Gray v. Murray, 69 N. J. L. 

458, 55 A 237; Woodbridge v. Marks, 
17 App. Div. 139, 45 NYS 156; Loomis 
v. Terry, 17 Wend. (N. Y.) 496, 31° 
AmD 306; Sarch v. Blackburn, 4 C. & 
P. 297, 19 ECL 523; Brock v. Cope- 
land, 1 Hsp 203 
Woodbridge v. Marks, 17 App. 
Div. 139, 45 NYS 156. 
Care commensurate with dan- 
ger.—(1) The owner is bound to ex- 
ercise a degree of care, commensu- 
rate with the danger to others which 
will follow the dog’s escape from his 
control, to so secure it that it will 
not injure anyone who does not un- 
lawfully provoke or intermeddle with 
it. De Gray v. Murray, 69 N. J. L. 
458, 55 A 237. (2) But if the owner 
does use such care, and the dog nev- 
ertheless escapes and inflicts injury, 
the owner is not liable. De Gray v. 
Murray, supra. 

[b] Dogs are cautiously used and 
sufficiently confined (1) where they 
are so chained that they can move 
along the portion of the premises to 
be protected, but are secured from 
reaching anyone coming to the house 
by any of the approaches provided 
for that purpose. Woodbridge v. 
Marks, 17 App. Div. 139, 45 NYS 156. 
(2) But the fact that defendant or 
defendant’s wife may have been able 
to control a dog by calling him off 
or speaking te him when he would 
run at anyone is not such a restrain- 
ing as is contemplated by the law. 
Dockerty v. Hutson, 125 Ind. 102, 25 
NE 144. 

27.. Montgomery v. Koester, 35 La. 
Ann. 1091, 42 AmR 253; Loomis v. 
Terry, 17 Wend. (N. Y.) 496, 31 AmD 
306; MeCaskill v. Elliot, 86 S..c. L. 
196, 53 AmD 706; Brock vy. Copeland, 
1 Esp. 203. 

[a]. The test seems to be that a 
person cannot recover damages for 
an injury received from the bite of 
a dog placed in a yard for protection, 
unless he had such reasonable and 
justifiable cause for being in the 
place where the dog was as might be 
pleaded in answer to an action for 
trespass. Sarch v. Blackburn, 4 C. & 
P. 297, 19 HCL (528. 

[b] Under a statute giving a right 
of recovery for injuries done by a 
dog. in the absence of proof that 
plaintiff was engaged in an unlawful 
act, it was held that an action would 
lie in behalf of one, not a trespasser, 
who entered upon the premises of de- 
fendant in the nighttime and was 
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it has been held“ th¥Pif the owner permits it to be 
at large on his premises, and a person is injured 
by it in the daytime, the keeper is lable in dam- 
ages,2® even though the person injured is at the 
time a trespasser,?® such fact being material, if at 
all, upon the question of damages.*° 
rules apply where the action is brought under a 
statute enlarging the common-law liability of the 
owner of a vicious dog,°! unless the case of a person 
injured while trespassing is expressly excepted from 


the operation of the statute.** 


Effect’ of warnings. Verbal warnings given to the 
injured person on prior occasions are not available 
as a defense to the owner of a vicious dog in an 
action brought to recover damages for an injury 
inflicted by it.22 And he is not protected by reason 
of warnings posted about his premises where the in- 
jured person is rightfully on the premises,** or it 


bitten. Shultz v. Griffith, 103 Iowa 
150, 72 NW 445, 40 LRA 117. 

{[c] Duty to give warning.—The 
owner of a vicious dog kept to guard 
his premises need not, as against 
trespassers, give notice of its vicious 
character. Woodbridge v. Marks, 17 
App. Div. 139, 45 NYS 156. - , 

{d] One is not a trespasser (1) 
who enters the backyard of another, 
through an open gate, on lawful 
business (Conway v. Grant, 88 Ga. 40, 
13 SE 803, 30 AmSR 145, 14 LRA 
196; Riley v. Harris, (Mass.) 58 NE 
584); or (2) who, having left his 
horse and buggy in defendant’s liv- 
ery stable, enters the barnyard to see 
that the buggy is. put under shelter, 
and to get some articles therefrom 
(Shultz v. Griffith, 103 Iowa 150, 72 
NW 445, 40 LRA 117). 

28. Cal.—lLaverone v. Mangianti, 
41 Cal. 138, 10 AmR 269 (where it 
appeared that the dog was chained 
under the steps of defendant’s house 
in such a way as to prevent its at- 
tacking anyone on the steps, and 
plaintiff, going to defendant’s home 
on business, was ascending the steps 
when one of them, which was loose, 
slipped, and plaintiff's leg went 
through the opening and was seized 
and bitten by the dog, and defendant 
was held liable). 

Conn.—Woolf v. Chalker, 31 Conn. 
121, 81 AmD 175. 

Del.—Warner v. Chamberlain, 12 
Del. 18, 30 A 638. 

Ga.—Conway v. Grant, 88 Ga. 40, 
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[§ 333] 


The same 


trespassing.®& 


tion. (1) Where defendant requested 
plaintiff to come into his yard, and 
after he had complied did not protect 
him from attack by a vicious dog, he 
is responsible for the injury which 
the dog inflicted. Delisle v. Bour- 
riague, 105 “La. 77, 29 S 731, 54 LRA 
420. (2) So one who, without authority 
from the owner, enters the premises 
for a lawful purpose at the invita- 
tion of another who is lawfully there 
by the license of the owner is not a 
trespasser, and may recover for any 
injury done by a vicious dog kept on 
the premises. Kelly v. Tilton. 2 Abb. 
Dec. (N. Y.) 495, 8 Keyes 263. 

[c] “The fact that the dog was 
in the house at the time [of inflict- 
ing the injury] is not inconsistent 
with the finding of the general ver- 
dict that he was unrestrained and at 
large.” Guenther v. Fohey, 26 Ind. 
A. 93,59 NE 182, 184. 

29. Conn.—Woolf v. Chalker, 31 
Conn. 121, 81 AmD 175; Johnson v. 
Patterson, 14 Conn. 1, 35 AmD 96. 

Ga.—Conway v. Grant, 88 Ga. 40, 
een SE 803, 30 AmSR 145, 14 LRA 

Iowa.—Sanders v. O’Callaghan, 111 
Iowa 574, 82 NW 969. 


Me.—Carroll vy. Marcoux, 98 Me. 
259, 56 A 848. 
Mass.—Marble v. Ross, 124 Mass. 


44, 

N. Y.—Carroll v. Staten Island R. 
Co., 58 N. Y. 126,17 AmR 221; Kelly 
v. Tilton, 2 Abb. Dec. 495, 3 Keyes 
263; Pierret v. Moller, 3 E. D. Smith 


13 SE 803, 30 AmMSR 145, 14 LRA 196; | 574; Leonorovitz v. Ott, 40 Misc. 551, 


Code (1895) § 2964. 

Tll.—Chiecago; etc., R. Co. v. Kuck- 
kuck, 197 Ill. 304, 64 NE 358. 

Ind.—Guenther v. Fohey, 26 Ind. A. 
93, 59 NE 182. 

Iowa.—Sanders v. O’Callaghan, 111 
Towa 574, 82 NW 969. 

Md.—Goode v. Martin, 57 Md. 606, 
40 AmR 448. 

Mass.—Riley v. Harris, 177 Mass. 
163, 58 NE 584. 

N. Y.—Rider v. White, 65 N. Y. 54, 
22 AmR 600; Loomis v. Terry, 17 
Wend. 496, 31 AmD 306. See also 
Wheeler v. Brant, 23 Barb. 324 
(where it was held that where such 
a dog is suffered to go at large on its 
Owner’s premises, and attacks and 
kills the dog of a person iawfully 
coming upon the premises where he 
is, his owner is liable in damages for 
the value of the dog so killed, where 
it is shown that such owner had 
knowledge of the viciousness of his 


dog). 
Pa.—Sylvester v. Maag, 155 Pa. 
& P 


225, 26 A 392, 35 AmSR 878. 

Eng.—Curtis v. Mills, 5 C. H 
489, 24 ECL 670; Sarch v. Blackburn, 
4°C.& Pi 297, 19) BCU1523: 

[a] The burden is on the owner 
to show that plaintiff was wrong- 
fully on his premises, and, in the ab- 
sence of such proof, the jury may 
infer that he was rightfully there. 
Sarch vy. Blackburn, 4 C. & P. 297, 19 
ECL 523. 

{[b]. Entering premises on invita- 


82 NYS 880; Sawyer v. Jackson, 5 
NYLegObs 380; Loomis v. Terry, 17 
Wend. 496, 31 AmD 306. 

R. I.—Peck v. Williams, 24 R. I. 
583, 54 A 381, 61 LRA 351. 

Tenn.—Sherfey v. Bartley, 4 Sneed 
58, 67 AmD 597. 

Wis.—Meibus v. Dodge, 38 Wis. 
300, 20 AmR 6. 

an.—Dandurand v. Pinsonnault, 7 
LCJur 1381. 

[a] Illustrations.—(1) In Peck v. 
Williams, 24 R. I. 583, 54 A 381, 61 
LRA 351, plaintiff suddenly and with- 
out right climbed into defendant’s 
cart, and was bitten by defendant’s 
dog then lawfully in the cart. 
was held that defendant was liable. 
(2) In Meibus v. Dodge, 38 Wis. 300, 
20 AmR 6, defendant left his dog in 
his sleigh to guard it. The dog bit a 
child who came to the sleigh and 
meddled with the whip lying therein. 
It was held that defendant was 
liable. 

[b] Rule not applicable to dog at- 
tacking another.—The cases in which 
dogs have attacked human beings, al- 
though trespassers, and their owners 
have been held liable, are not appli- 
cable to the case of one dog attacking 
another. Wiley v. Slater, 22 Barb. 
(N. Y.) 506. 

30. Pierret v. Moller, 3 E. D. Smith 
(N.Y.) 574. 

31. Carroll v. Marcoux, 98 Me. 
259, 56 A 848; Peck v. Williams, 24 
R. I. 583, 54 A 381,-61 LRA 351. 


[§ 334] (e) Injuries to 
tic Animals—aa. Liability of Owner or Keeper— 
(aa) In General. 2 
of a dog was not liable for injuries inflicted by it 
on sheep or other domestic animals in the absence 


It |- 
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appears that he was unable to read the warnings.*° — 
(d) Injuries by Mad Dog. 
the owner of a dog has reason to even suspect that 
the animal may be afflicted with hydrophobia, 1t 
becomes his duty to be very circumspect and to use 
every precaution to prevent the animal from inflict- 
ing an injury on any creature.*® But where the 
owner does not know and has no reason to believe 
that the animal is suffering from rabies, he is not 
liable for the death of an animal which is bitten by 
the dog ‘and contracts the disease.*’ ; 
although the dog at the time he bit the animal was 


Whenever 


This is true, 


Sheep and Other Domes- 


Under the common law the owner 


[a] The mere fact that plaintiff 
willfully and wantonly entered upon 
defendant’s premises without per- 
mission, such entry being the sole 
provocation of the dog’s attack, does 
not alone outlaw plaintiff from the 
protection of the statute. Carroll v. 
Marcoux, 98 Me. 259, 266, 56 A 848 
(where the court said: “The words 
‘wilful and wanton,’ even as they 
were used and defined by the presid- 
ing justice, do not at all color or af- 
fect the visible, physical aspect of 
the entry. The wilfulness and wan- 
tonness were wholly in the plaintiff’s 
mind. It was still only the visible, 
physical entry, not the plaintiff's 
thoughts or state of mind, which pro- - 
voked the dog. The most quict entry, 
one that would not attract the at- 
tention of such a dog at all, may yet 
be both wilful and wanton to an ex- 
treme degree. A most turbulent and 
disturbing entry, one calculated to 
excite and provoke the most amiable 
dog, ae be neither wilful nor wan- 
ton’’). 
nae Quimby v. Woodbury, 63 N. H. 

70. 

[a] A servant’s visitor is not a 
trespasser barring. recovery under 
Mass. Pub. St. c 102 § 93. Riley 
eect a 177 Mass. 163, 58 NB 


[b] Engagement in unlawful act. 
—Ky. St. § 68 provides that every 
person keeping any dog shall be li- 
able to the party injured for all dam- 
ages done by such a dog, but that no 
recovery shall be had if the person 
injured is at the time on the prem- 
ises of the owner of the dog after 
night, or engaged in some unlawful 
act in, the daytime. Such statute 
changed the common-law rule which 
exempted the owner from liability 
where plaintiff was on the owner’s 
premises unlawfully, and, where 
plaintiff was bitten by defendant's 
dog while going to defendant’s stable 
to speak to defendant socially, plain- 
tiff was not engaged in an unlawful 
act, within the statute, and was en- 
titled to recover for the injuries sus- 
tained. Dillehay v. Hickey, 71 SW 1, 
24 KyL 1220. 

33. Ahlstrand v. Bishop, 88 Tll. A. 
424; Curtis v. Mills, 5 C. & P. 489, 24 

v. Maag, 


ECL 670. 
34. Sylvester 155 Pa. 
225, 29 A 392, 35 AmSR 8738. 
35. Sarch v. Blackburn, 4 C. & P. 
297,19 ECL 528. 
110 Md. 568, 


36. Buck v. Brady, 
73 A 277, 132 AmSR. 459. 

37. Van Etten v. Noyes, 128 App. 
Div. 406, 112 NYS 888. As was stated 
by Cooley, J., in Elliott v. Herz, 29 
Mich. 202, 203: ‘Injury from the bite 
of a rabid dog must be classed with 
those from inevitable accident, which 
the law always leaves to rest where 
they chance to fall, because, as no 
one was in fault, there is no basis for 
an assessment of damages against 
any one.” 

38. Van Etten v. Noyes, 128 App. 
Div. 406, 112 NYS 888. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 334-335] 


‘land of another person.** 


of proof of his knowledge of the dog’s disposition 
to attack such animals.°° 

Under statutes. In consequence of the prevalent 
disposition of dogs to worry strange sheep, and the 
great difficulty of proving the habits of particular 
dogs, the legislatures of many of the states have 
adopted an exception to the general rule upon this 
subject, and have made every owner of a dog liable 
for the killing or wounding of sheep by such dog, 
without regard to the owner’s knowledge concerning 
the habits of the dog.*° Under such a statute it is 
immaterial that plaintiff’s sheep were trespassing 
upon defendant’s premises when injured by the lat- 
ter’s dog,#4 and that the sheep owner had been 
warned to prevent the sheep from trespassing 
there,** or. that the animals of both plaintiff and 
defendant were technically trespassing upon the 
Such statutes, however, 
are strictly construed, and apply only to the ani- 
mals #4 and injuries ** particularly enumerated. Nor 
is such a statute applicable where the injury is in- 
flicted by a dog suffering from rabies.*® 
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viding for complaints against*the-owner of a dan- 
gerous dog to compel the safe-keeping or destruction 
of the dog, it is sufficient to show that the dog was 
accustomed to worry and kill sheep, and it is not 
necessary, in establishing that it is a dangerous dog, 
to prove that it was disposed to attack persons.*? 

Validity of statutes. A statute dispensing with 
proof of the scienter, or making the owner of a 
dog liable absolutely for its injuries to domestic 
animals, is constitutional.*® , 

[§ 335] (bb) Injuries by Several Dogs. At com- 
mon law, where several dogs, owned by different 
persons, participate in injuring or killing sheep or 
other domestic animals, each owner is liable only 
for the mischief done by his own dog.*? 

Under statutes. A statute merely dispensing with 
proof of the scienter does not change this rule, or 
authorize a joint action to be brought against the 
several owners of dogs injuring sheep. 50 In some 
jurisdictions statutes have been enacted by which 
each owner or keeper of a dog doing damage with . 
others is chargeable with liability for the whole. 


Dangerous dog. Under an English statute pro- 


39. Ky.—Murray v. Young, °12 

Bush: Sse 
J.—-Smith v. Donohue, 49 N. J. 

L. N48. 10 A 150, 60 AmR 652. 

N. Y.—Buck v. Moore, 35 Hun 338. 

Oh.—Sawyer v. Jewett, 2 Oh. Dec. 
(Reprint) 34, 1 WestLMonth 199. 

Eng.—Anonymous, Dyer 25b, 73 
Reprint 56; Mason v. Keeling, 1 Ld. 
Raym. 606, 91 Reprint 1305, 12 Mod. 
332, 88 Reprint 1359 (dictum); 1 


_ Viner Abr. 234 
N. 


J. S.i—McKenzie v. Blackmore, 19 
N. S. 203. 

[a The reason of the rule was 
that the killing and worrying of 
sheep could not be anticipated or ex- 
pected to result from a dog running 


at large. Buck v. Moore, 35 Hun (N. 
Y.) 338. 
{b] Under the Scotch law, the 


owner of a dog is not liable for in- 


juries to sheep in the absence of 
proof of negligence in the keeping of 
the dog. Fleeming v: Orr, 2 Macq. 
14, 29 EngL&Hq 16. 

40. Conn.—Russell v. Tomlinson, 
2 Conn. 206. 

D. C:—Murphy v. Preston, 16 D. C. 
514, 

l.— Brent v. Kimball, 60 -Ill. 211, 
14 AmR 385. : 
ek Bee v. Humphrey, 8 Kan. 

Mich.—Newton v. Gordon, 72 Mich. 
642, 40 NW 921; Trompen v. Verhage, 
54 Mich. 304, 20 NW 53; Monroe v. 
Rose, 38 Mich. 347. 

Minn.—Nohre v. Wright, 98 Minn. 
477, 108 NW 865, 8 AnnCas 1071. 

Mo.—Holmes _ v. Murray, 207 .Mo. 
413, 419, 105 SW 1085, 123 AmSR 
386, 17 LRANS 431, 13 AnnCas 845 
(eit Cyc]; Adams v. Brown, 140 Mo. 

A. 434, 124 SW 1065; Jacobsmeyer v. 
Poggemoeller, 47 Mo. A. 560; Curt- 
wright v. Crow, 44 Mo. A. 563. 

N. H.—East Kingston v. Towle, 48 
N. H. 57, 97 AmD 575, 2 AmR 174. 

N. Y.—O’Connell v. Jarvis, 13 App. 
Div. 54 43 NYS 129; Fairchild v. 
Bentley, 30 Barb. 147; Fish v. Skut, 


24) Barb. * 333; Auchmuty v. Ham, 
Den. 495. 

‘Oh.—Job Vv. sHarlany 13 8 Oh St: 
485 


Pa.—Kerr y. O’Connor, 63 Pa. 341; 
Paff v. Slack, 7 Pa. 254; Campbell v. 
Brown, 1 Grant 82. 

Tenn.—Dyer v. Hutchins, 87 Tenn. 


198, 10 SW 194. 
Wis.—Nelson vy. Nugent, 106 Wis. 


477, 82 NW 287, 80 AmSR 51; Slinger 
v. Henneman, 38 Wis. 504. i Aas, 


Eng.— Wright v. Pearson, 
Q. ey 582. 
B—=Smith v. Buck, 29 N. B. 
268. 
Ont.—Fox v. Williamson, 20 Ont. 
A. 610; Reg. v. Perrin, 16 Ont. 446. 


And the liability 
And see Williams y. Woodworth, 
Se NAS ei ke 

{a] The statutes merely dispense 


) with all proof of scienter, and do not, 


as a general rule, undertake to create 
a new or independent cause of action. 
They merely change the common-law 
rule and impose a stricter liability. 
Jacobsmeyer v..Poggemoeller, 47 Mo. 
A. 560. And see Holmes y. Murray, 
207 Mo. 413, 105 SW 1085, 123 AmSR 
386, 17 LRANS 431, 13 AnnCas 845. 

[b] “he object of the statute 
seems to have been to ‘encourage the 
raising of sheep and to discourage 
the raising of dogs.’ The danger of 
damage to sheep from dogs, and the 
difficuity of protecting flocks, is [are] 
so great that it was deemed neces- 
sary to adopt stringent measures for 
that purpose. It is a well-known fact 
that dogs which have the propensity 
of “killing sheep often travel in pairs 
and make their attacks together.’ 
Nelson v. Nugent, 106 Wis. 477, 479, 
82 NW 287, 80 AmSR 51. 

[ec] Evidence of title of sheep.— 
The possession of sheep is prima 
facie evidence of their title so as to 
give a right to recover. Fish v. 
Skut, 21 Barb: GN... Y.)333: 

41. Grange v. Silcock, 18 Cox C. C. 


Grange v. Silcock, 18 Cox C. 


4, 
Hill v. Applegate, 40 Kan. 31, 
19 Pst: 

44. Van Ness v. Desheimer, 2 NY 
CityCt 208 note (holding that the fact 
that the legislature dispensed with 
this proof as to “sheep or lamb” is 
indicative of an intention to leave at- 
tacks upon other animals, or upon 
human beings, to be governed by the 
common-law rule in regard to scien- 
ter). See also Kertschacke v. Lud- 
wig, 28 Wis. 430 (where it is doubted 
if L. [1886] ec 110 § 13 changed the 
common-law rule, except as to in- 
juries done by killing or worrying 
sheep). But see Wright v. Pearson, 
L. R. 4 Q. B. 582 (holding that the 
term ‘cattle’ in 28 & 29 Vict. ¢ 60 
§ 1 includes horses and mares). 


Res ame vine ome ey v. Ham, 1 Den. (N. 
Vedanta. 
fa] Chasing and worrying sheep. 


—(1) A statute making “the owner 
or posséssor of any dog that shall 
kill or wound any sheep or lamb” 
liable for the value of the sheep 
without proof of scienter has been 
held to apply only to killed or 
wounded sheep, and to have no ap- 
plication where they are only chased 
and worried. In that case scienter 
is necessary. Osineup v. Nichols, 49 
Barb. (N. Y.) 145; Auchmuty v. Ham, 
Lp Deny CGNs We), 490; (2)* Under a 
statute relating to the worrying of 


is uninfluenced by the fact that the 


sheep by dogs, it was held that it 
was not necessary that the dog 
should tear the sheep with his teeth, 
but that he was worrying them when 
he was following them with a hostile 
intent. Campbell v. Brown, 1 Grant 
(Pa.) 82. 4 

46. Plliott v. Herz, 29 Mich. 202; 
Van Etten v. Noyes, 128 App. Div. 
406, 112 NYS 888. 

47., Williams v. Richards, [1907] 
2 K. B. 88. Compare Osborne vy. 
Chocqueel, [1896] 2 Q. B. 109 (where 
an earlier statute was construed to 
require proof that the dog was dan- 
gerous to mankind). 

48. Holmes vy. Murray, 207 Mo. 
413, 105 SW 1085, 123 AmSR 386, 17 
LRANS 431, 13 AnnCas 845. 


49. Conn.—Russell v. Tomlinson, 2 
Conn. 206, 207 (where the court, by 
Swift, C. J., said: “Owners are re- 


sponsible for the mischief done by 
their dogs; but no man ean be liable 
for the mischief done by the dog of 
another, unless he had some agency 
in causing the dog to doit. ...Itis 
true, that there may be some diffi- 
culty in ascertaining, in separate ac- 
tions, the quantum of damage done 
by the dog of each; but this can be 
no reason why one man should be 
accountable for mischief done by the 
dog of another’’). 

In v. Correll, .9 Ind?’ 72. 

Iowa.—Anderson v. Halverson, 126 
Iowa 125, 101 NW 781. 

Mass.—Buddington y. Shearer, 20 
Pick. 477. 

Minn.—Nohre v. Wright, 98 Minn. 
477,.108 NW &65, 8 AnnCas 1071 and 
note. 

N. J.—Nierenberg v. Wood, 59 N. 
Jee eA GOA: 

N. Y¥.— Carroll v. Weiler, 4 Thomps. 


& ©. 131; Auchmuty v. Ham, 1 Den, 
495; Van Steenburgh v. Tobias, 17 
Wend. 562, 31 AmD 310. 

nn. : 87 Tenn. 
198, 10 SW 194. 

Vt.—Rowe.v. Bird, 48 Vt. 578; 
Adams v. Hall, 2 Vt. 9, 19 AmD 690. 
ane Flansburg v. Basin, 3° Ill. AV 

[a] Where a small dog joined 


with a hound in chasing sheep, and 
participated throughout to the best 
of his ability, his owner was liable, 
although the hound reached the sheep 
first and inflicted the more serious 
wounds. Johnson vy. Lewis, 151 Wis. 
615, 139° NW, 377: 

50. Nohre v. Wright, 98 Minn. 477, 
108 NW 865, 8 AnnCas 1071. 
Peek: Me.—Grant v. Ricker, 74 Me. 

Mass.—Worcester County v. Ash- 
worth, 160 Mass. 186, 35 NE 773. 

Oh.—McAdams vy. Sutton, 24 Oh. 
St. 333; Baldwin v. Skillington, 2 Oh. 


102. [3'O IH 


sheep owner’s dog participated in inflicting the in- 
qury 2 

[§ 336] bb. Liability of Municipal Corporation— 
(aa) In General. In some jurisdictions the statutes 
provide for the assessment by appraisers, selectmen, 
or county commissioners of damages for injuries 


done by dogs to sheep and other domestie animals, | 


and payment thereof by the town or county wherein 
the mischief was done, and give to the town or 
county a right of action against the owner or keeper 
of the dog.** 

Validity of statutes. Such statutes are generally 
regarded as valid and not in conflict with any con- 
stitutional provision.®* , 

Nature of liability created. The liability thus 
created is not contractual but depends directly upon 
the statute,®> and a person who does not bring him- 
self strictly within its provisions cannot recover.®® 

[§ 337] (bb) Rights of Sheep Owner against Cor- 
poration—aaa. In General. Under such statutes the 
injured person has his election to call upon the 
town or other corporate body for the actual dam- 


Dec. (Reprint) 104, 1 WestLMonth 
390; Sawyer v. Jewett, 2 Oh. Dec. 
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48 N. H. 57, 97 AmD 575, 2 AmR 174; 


ie eh) ke 2 
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age, in which ease it is not material to inquire who 
owns or keeps the dog; or the injured person may 
call directly upon the owner or keeper for double, 
or sometimes treble, the amount of the damages 
suffered.57 But having elected to present his claim 
to the corporation, he cannot sue the owner of the 
dog.*§ The right to recover against a municipal 
corporation is “not confined to persons engaged in 
sheep husbandry, but includes all owners of sheep.*? 
The claim of owners of sheep to remuneration from 
the sheep fund is not affected by the fact that 
untaxed dogs are kept on the same farm where the 
sheep were killed, unless the: owner had control of 
the dogs on such farm,®° or by. the fact that “the 
sheep were injured in a township of which the owner 
was not a resident.*. Where the intent of the stat- 
ute is that a permanent fund shall be provided and 
kept to reimburse for all damages done by dogs, 
claims must be paid out of such fund,*? in the or- 
der of their presentation,®* without reference to the 
year when the same accrued,®* and, if there are no 
funds on hand at the time to pay them, they must 


the payment and collection of dam- 
ages done by dogs to sheep and other 


(Reprint) 34, 1 WestLMonth 199. 
Pa.—kKerr v. O’Connor, 63 Pa. 341. 
Vt.—Fairchild v. Rich, 68 Vt. 202, 

34 A 692; Remele v. Donahue, 54 Vt. 

555; Rowe v. Bird, 48 Vt. 578. 
Wis.—Johnson vy. Lewis, 151 Wis. 

615, 139 NW 377; Nelson v. Nugent, 

aye Wis. 477, 82 "NW 287, 80 AmSR 


[a] Reasons for _ statutes.—(1) 
“There are strong reasons why the 
Legislature should have created such 
a liability in cases of this kind. 
There is such danger of damage to 
sheep from dogs, and the difficulty of 
protecting the flocks is so great, that 
it has been thought necessary to 
adopt stringent measures for this 
purpose. It is a well-known fact 
that two or more dogs . which 
have a propensity for killing sheep 
often make their attacks ,together. 
The damage which they do results 


from frightening and_ scattering 
sheep, as well as from killing or 
wounding them. In most. cases 


where two dogs are together it is 
practically impossible to tell what 
part of the damage is done by one 
dog and what by the other. It is 
therefore quite reasonable to make 
each owner of a dog which is con- 
cerned or engaged in doing the dam- 
age liable for the whole amount 
which his dog was concerned in do- 
ing. Although there may be several 
suits and judgments, as in the case 
of claims against joint tortfeasors, 
there can be but one satisfaction.” 
Worcester County v. Ashworth, 160 
Mass. 186, 188, 35 NE 773. (2) “The 
difficulty of apportioning the damage 
led the legislature to adopt the lan- 
guage set forth in the statute, mak- 
ing the owner or keeper of a dog 
doing injury. to sheep liable for all 
the damage so done. The circum- 
stance that another dog was engaged 
in the same act does not lessen the 
liability, unless we are able to appor- 
tion the damage done by each dog. 
The impossibility of doing so is man- 
ifest.” Nelson v. Nugent, 106 Wis. 
477, 479, 82 NW 287, 80 AmSR 51. 

: [b] Joint action.—(1) In Vermont, 
the statute expressly provides that a 
JOBE action may be brought against 
the several owners of the dogs doing 
the mischief. Fairchild v. Rich, 68 
Vte202;- 345 A 692. . €2)) In, Ohio; it 
was held that the several owners of 
dogs doing mischief could be jointly 
sued. Sawyer v. Jewett, 2 Oh. Dec. 
(Reprint) 34, 1 WestLMonth 199 

52. Worcester County  v. Ash- 
worth, 160 Mass. 186, 35 NE 773. 

53. Wilton v. Weston, 48 Conn. 
325; Wea Tp. v. Cloyd, 46 Ind. A. 
49, 91 NE 959; Unity v. Pike, 68 N. H. 
71, 44 A 78; Hast Kingston v. Towle, 


Ee ats v. Rich, 68 Vt. 202, 34. A 


[a] The sheep owner may be 
joined with the town to prevent any 
further action by him. Unity v. 
Pike, 68 N. H. 71, 44 A 78. 

54. Conn.—Wiilton v.: Weston, 484 
Conn. 325. 

_ ill.—Cole v. Hall, 103 Ill. 30. 
Ky.—McGlone v. Womack, 129 Ky 
274, 111 SW 688, 33 KyL 811, 17 LR 

ANS 855 and note. 

Mass.—Johnson v. Griswold, 179 
Mass. 580, 61 NE 214. 

Mich. —Longyear v. Buck, 83 Mich. 
236, 47 NW 234, 10 LRA 43; Van 
Horn v. Peo., 46 Mich. 183, 9 NW 
246, 41 AmR 159. 

Nebr.—McCullough vy. Colfax Coun- 
ty. 4 Nebr. (Unoff.) 543, 95 NW 29. 

H.—East Kingston v. Towle, 48 
N. Ni. 57,'97- AmD: 575, 2 Am'R 1% 4? 
eine Vv. Rich, 68 Vt. 202, 

{a] Statute not retrospective.— 
Where plaintiff's sheep were injured 
by dogs before the passage of Vt. St. 
(1894) § 4841, providing that, on fail- 
ure of the town selectmen to ap- 
praise, before December 1, the loss 
caused by dogs, and to transmit, be- 
fore December 31, orders to the town- 
ship treasurer for the payment of 
such loss, the party suffering the loss 
may recover the same from the town, 
in an action founded on such statute 
a demurrer to plaintiff’s declaration 
was improperly overruled. Barber v. 
Dummerston, 72 Vt. 330, 47 A 1069. 

[b] Acts held unconstitutional.— 
(1) The Pennsylvania act of June 12, 
1878, for the taxation of dogs and the 
protection of sheep, and providing 
that it shall take effect only where a 
majority vote for it, is unconstitu- 
tional, under art 3 § 7 of the consti- 
tution, prohibiting local legislation. 
Bowen v. Tioga County, 6 Pa. Co. 613. 
(2) The New Hampshire act of July 
3, 1863, entitled, “An act in relation 
to damages occasioned by dogs,” so 
far as it undertakes to charge the 
owner with the amount of damage 
done by his dog, as fixed by the se- 
lectmen of the town, without an op- 
portunity to be heard, is unconstitu- 
tional because it is contrary to nat- 
ural justice and not within the scope 
of legislative authority conferred by 
the constitution on the general court; 
and also because it is in violation of 
the provision in the bill of rights 
which secures the right of trial by 
jury in all controversies concerning 
property, except in cases where it 
had heretofore been otherwise used 
and _ practiced. East Kingston v. 
Towle, 48 N. Hi 57, 97 AmYD* 575, (2 
AmR 174. (3) But see Fairchild v. 
Rich, 68 Vt. 202, 34 A 692 (holding 


that the Vermont statute relating to 


domestic animals is not unconstitu- 
tional because the damages are ap- 
praised without notice to the owner 
of the dogs, such appraisal not being 
conclusive upon the owner, nor being 
made with reference, to the recovery 
of damages from him). 

[c] Repeal of statute.—The Indi- 
ana act of March 5, 1891 (Burns Rev. 
St. [1894] §§ 2856-2864), which cre- 
ated a method for the taxation of 
dogs, to the exclusion of all other 
methods of taxation for such ani- 
mals, and provided for payment, by 
township trustees, for horses and 
other animals maimed and killed by 
dogs out of the dog fund raised by 
such taxation, was impliedly repealed 
by the act of March 6, 1891 (Burns 
Rev. St. [1894] §§ 8457, 8654), which 
provides another and antagonistic 
method of taxing such animals, and 
makes no provision for payment by 
township trustees for horses so in- 
jured. Flatrock Civil Tp. v. Rust, 18 
Ind. A. 282, 47 NHB 934. 

{ad] Additional tax by horough not 
allowed.—-The Pennsylvania acts of 
April 3, 1867, and March 20, 1868, im- 
pose an annual tax upon all the dogs 
in Westmoreland county to create a 
fund to pay damages for sheep killed 
by dogs. An ordinance passed by the 
borough of Ligonier, in said county, 
pursuant to the act of May 15, 1889, 
annually levies and collects an addi- 
tional tax of like amount on all dogs 
in the borough. Such additional tax 
cannot be levied and collected. Craw- 
ford v. Ligonier, 7 Pa. Dist. 176, 20 
Pa. Co: 369: 

55. Davis v. Seymour, 59 Conn. 
531, 21 A 1004, 13 LRA 210. 

poh td v. Columbia, 86 Conn. 
Orne v. Roberts, 51 N. H. 
110; Tenney v. Lenz, 16 Wis. 566. 

58. BPllis v. Oliphant, 159 Iowa 
514, 141 NW 415. 

59. Columbia Tp. v. Pipes, 122 
Ind. 239, 23 NE 750. 

[a] One engaged in buying and 
selling sheep is within the statute. 
Wayne Tp. v. Jeffery, 29 Ind. A. 574, 
64 NE 933. 

60. Wetherill v. Delaware Coun- 
ty, 2 Del. Co. (Pa.) 45, 14 WklyNC 


61. Washington v. Applegate, 22 
N. J. L. 42. But see Mardy v. Spring- 
ville Tp., 24 Pa. Super. 521. 

62. Wea Tp. v. Cloyd, 46 Ind. A. 
49, 91 NE 959; Wayne Tp. v. Jeffery, 
29 Ind. A. 574, 64 NE 933. 

bo hee ae. Tp. v. Randles, 57 Ind. 
390; ea Tp. v. Cloyd, 46 Ind. A. 49, 


91 NB 959. 
64. Wea Tp. v. Cloyd, 46 Ind. A. 
49, 91 NE 959;- ‘Nevin v. Dreher 


School Dist., 2 Pa. Dist. 565; Mor- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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be paid in such order on the receipt of funds.®* 

[§ 338] bbb. Procedure. Since this right to in- 
demnity for sheep killed or injured by dogs is solely 
statutory, it must be asserted in substantial com- 
pliance with the conditions in the law creating it.%® 
In accordance with such statutory provisions, the 
claimant must make a written report under oath to 
the designated official, showing the number injured 


and killed, and the damages resulting therefrom.*? 


The town where the damage was done is the one in 
which the claim for compensation should be made,** 
and the specified officer of that town is the one to 
whom the claim should be presented.°® Appraisers 
are then appointed to view and ascertain the amount 
of the damages, and certify the same to the proper 
authorities 7° whose duty it then is to draw warrant 
upon the treasurer for the amount so found and cer- 
tified.74_ In the absence of statutory authority, the 


injured person cannot maintain an action either of 


contract or of tort against the town for omission, 
neglect, or refusal of its selectmen to draw an order 
in his favor;’? but in such ease the selectmen may 
be compelled by mandamus to draw such order;** 
and by the express provision of some statutes, 
where the authorities fail to investigate and assess 
the damages and issue the requisite certificate to the 
injured person, a right of action accrues against the 
town to recover the damages.** Where an order 
has been issued, assumpsit is the proper form of 
action thereon,’> and mandate against the officer 
holding the fund is not the proper remedy.’® In 
an action against the municipality it is necessary 
for plaintiff to plead all of the conditions precedent 
which will entitle him to the payment of his claim.”” 
In the absence of fraud or mistake on the part of 
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that the remedy of the injured per- 
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the officials whose duty it is to appraise the dam- 
ages, the town is bound to-pay only the amount esti- 
mated by them.’® The decision of the appraisers is. 
not open to review by the courts.’® 

[§ 339] (cc) Rights of Corporation against Dog 
Owner. Where the damage is paid by the town it 
has a remedy over against the owner or keeper, if 
a resident,°° without regard to his knowledge of the 
animal’s vicious propensities.8t If a nonresidenty 
under some statutes, suit may be instituted against 
the town where he resides, unless he or such town 
shall, on notice, pay to the treasurer of the former 
town the amount of damage.*? 

Conclusiveness of assessment. The assessment of 
the damages is not conclusive upon defendant, and 
recovery by the municipality paying the amount as- 
sessed is limited to the actual damages sustained,*? 
not to exceed the amount assessed,*4 and no more 
than actual damage can be recovered even when the 
town has paid more.*® : ; 

Necessity of showing payment by municipality. 
While it is not necessary to show actual payment 
of the damages to sustain a suit by the town or 
county,®° it is necessary to allege and prove that 
an order on the treasurer for the sum assessed has 
been drawn and delivered to the owner of the 
sheep.$? ie 

Evidence. In an action by a town to recover dam- 
ages paid by it to the owners of sheep alleged to 
have been killed by dogs, statements of a selectman 
that he was satisfied that the injury was the work 
of dogs, and evidence that defendant’s dogs were 
not vicious, and when in the vicinity of sheep did 
not attack them, whether in the presence of their 
owners or not, are admissible.*® at A, 


suit, the fact and amount of damage 


ng Vo Moga County,” 1%  Pan’Co: 
[al An unpaid balance of a claim 


in one year may be carried forward 
and paid out of the fund collected in 
the following year. Nevin v. Dreher 
School Dist., 12 Pa. Co. 449. 

[b] Where a permanent fund is 
not created the township committee 
for the year 1890 is not charged with 
the duty of paying damages for the 
year 1886, the fund for that purpose 
not going into its hands. Rogers v. 
Neptune Tp. Committee, 52 N. J. L. 


487, 20 A 61. 


65. Wea Tp. v. Cloyd, 46 Ind. A. 
49,5. 91 NEY 959. -. 

66. Abell v. Prairie Civil Tp. 4 
Ind. A. 599, 31 NH 477. 

[a] Failure to strictly comply 
with a directory requirement will not 
render the proceedings invalid. John- 
son v. Griswold, 179 Mass. 580, 61 NE 
214 (holding that a requirement that 
the claim be examined by the county 
authorities within thirty days is for 
the benefit of the claimant, and is 
directory only). 

67. Abell ‘v.- Prairie. Civil Tp., 4 


Ind. A. 599, 31 NE 477. 


[a] A mere verbal report, even 
though the trustee told claimant at 
the time that nothing more was re- 
quired, will not support a recovery 
or estop the township to deny the 
sufficiency of the report. Abell v. 
Prairie Civil Tp., 4 Ind. A. 599, 31 
NE 477. 

68. Wayne Tp. v. Jeffery, 29 Ind. 
A. 574,.64 NE 933. 

69. Wayne Tp. v. Jeffery, 29 Ind. 
A. 574, 64 NE 933; Lael Spring- 


ville Tp., 24 Pa. Super. ; 

70. Marcy v. Springville Tp. 24 
Pa. Super. 521. ; : 

71. Marcy v. Springville Tp., 24 
Pa. Super. 521. 

72. Chenery v. Holden, 16 Gray 
(Mass.) 125. 

73. Osborne vy. Lenox, 2 Allen 
(Mass.) 207. See also Washington 


v. Applegate, 22 N. J. L. 42 (holding 


son was not by suit against the 
township, but not deciding whether 
it wa’s by mandamus or by original 
suit against the town committee). 


74. Otis v. Bridport, 81 Vt. 493, 
70 A 1061. 

75. Jones y. Chester, 67 N. H. 191, 
29 A 452. 
Fi Shelby Tp. v. Randles, 57 Ind. 

77. McCullough vy. Colfax County, 
4 Nebr. (Unoff.) 5438, 95 NW 29. 


{a] In Indiana the complaint must 
allege the filing of a sworn state- 
ment with the township trustee in 
accordance with law. Columbia Tp. 
v. Pipes, 122 Ind. 239, 283 NE 750. 

[b] In Nebraska, in an action un- 
der Comp. St. (1901) c 4 art 1 § 18, 
plaintiff must allege that the county 
board, by a resolution spread at large 
on the records, imposed the proper 
tax, and provided a manner by which 
persons could make claims against 
the fund created thereby. McCul- 
lough v. Colfax County, 4 Nebr. 
(Unoff.) 548, 95 NW 29. 

78. Van Hoosear vy. Wilton, 62 
Conn. 106, 25 A 457. 

79. Hodges v. Tama County, 91 
Iowa 578, 60 NW 185; Titus v. Chase, 
126 Mich. 621, 86 NW 137. 

80. Wilton v. Weston, 48 Conn. 
325; Johnson v. Griswold, 179 Mass. 
580, 61 NE 214; Orne v. Roberts, 51 
Ne H. 110; Tenney v. Lenz, 16 Wis. 
566. 

{a] Nature of action.—The action 
by the town is one of tort for the 
damages done by the dog, the town 
being subrogated to the rights of 
the owner of the sheep. Richmond v. 
James, 27 R. I. 154, 61 A 54. 

81. Orne y. Roberts, 51 N. H. 110. 

82. Wilton v. Weston, 48 Conn. 
325 (holding that such a_ statute 
was not invalid, on the ground that 
it did not provide for an adjudica- 
tion upon the fact and amount of 
damage, it being fairly implied that, 
if the matter is not settled without 


are to be determined in the suits for 
whicv. the statute provides, or be- 
cause it required the town to as- 
sume the burden of paying the dam- 
age in the first instance). 

83. Worcester County v. Ashworth, 
160 Mass. 186, 35 NE 773; Weakland 
. 2 Pa. Dist...777; Fairchild 
v. Rich, 68 Vt. 202, 34 A 692 

{a] Statute making assessment con- 
clusive unconstitutional.—Hast King- 
ston v. Towle, 48 N. H. 57, 97 AmbD 
575, 2 AmR 174. : 

[b] Payment to one for several.— 
Under N. H. Pub. St. ¢ 118 §§ 9-13, 
which provide that a town may pay 
the owner of sheep for loss occa- 
sioned by reason of the worrying or 
killing of them by dogs, and recover 
the amount so paid in an action of 
assumpsit against the owner of the 
dogs, in an action by the town to 
recover money paid to one for, loss 
and injury to his own sheep as well 
as those of others which he was pas- 
turing, the town cannot recover more 
than the actual loss occasioned, to 
the party to whom the money was 
paid, unless the others are joined 
as parties to the action or are com- 
pelled to file releases, or it is shown 
that they authorized the town to pay 
damages to the party pasturing their 
sheep. Unity v. Pike, 68 N. H. 71, 
44 A 78, " 

84. East Kingston v. Towle, 48 N. 
H. 57, 97 AmD 575, 2 AmR 174, 
one. Wilton v. Weston, 48 Conn. 
A Wilton yv. Weston, 48 Conn. 
87. Richmond v. James, 27 R. I. 
154, 61 A 54. 

88. Dover v. Winchester, 70 Vt. 
418, 41 A 445. 

_ [a] Evidence in rebuttal.—_Where, 
in such an action, defendants intro- 
duced testimony to show that, only 
the summer before the sheep were 
killed, their dogs went among their 
sheep and did not offer to molest 
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[§ 340] (f£) Viciousness and Scienter—aa. Neces- 
sity of Proof. Under the common law it is incum- 
bent on one complaining of the savage act of a dog 
to prove its vicious propensity,®® and that defend- 
ant had knowledge thereof,®° in accordance with the 
general rule applicable to domestic animals else- 


where stated.®! 


Under statutes,°? in some jurisdictions, it is pro- 
vided that the owner or keeper of a dog shall be 


them, it was competent for plaintiff 
to prove that sheep-killing dogs are 
not accustomed to attack the sheep 
of their owners, but that they go 
away to do it. Dover v. Winches- 
ter, 70 Vt. 418, 41 A 445. 

89. Ga.—Friedman  v. 
Che Ga. 532, 52 SH 892. 


Walsh, 78 Ill. A. 595. 

La.—Martinez v. Bernhard, 106 La. 
iat 30 S 901, 87 AmSR 306, 55 LRA 

Cals 

Minn.—Cuney v. Campbell, 76 Minn. 
59, 78 NW 878. 

Mo.—Merritt v. Matchett, 135 Mo. 
A. 176, 115 SW 1066; Staet ter v. Mc- 
Arthur, 33 Mo. A. 218. 

Ni d—=De Gray v. Murray, 69 N. J. 
L. 458, 55 A 237. 
N. Bentley, 30 


Goodman, 


Vv. 


Y.—Fairchild  v. 
Barb. aa Heer v. Hencken, etc., 


Co., 91 N 
Lioyd,..9) Pa. 


Pa. McConnell v. 
Super. 25. 

[a] “A ‘vicious propensity’ is not 
confined to a disposition on the part 
of the dog to attack every person 
he might meet, but includes as well, 
a natural fierceness or disposition to 
mischief as might occasionally lead 
him to attack human beings without 
provocation.” Merritt v. Matchett, 
135 Mo. A. 176, 184, 115 SW 1066. 
And see § 318 note 40[c]. 

[b] “A mischievous propensity 

-is a propensity from wwhich in- 
jury is the natural result,” and may 
be manifested otherwise than in.an- 

ger. Evans v. McDermott, 49 N. J. 
a 163, 6 A 653, 60 AmR 602. 

90. 'U. S.—Shaw v. Craft, 37 Fed. 
317. 

Ala.—Smith v. Causey, 22 Ala. 568; 
Durden v. Barnett, 7 Ala. 169. 

Cal.—Laverone v. Mangianti, 41 
Cal. 138, 10 AmR 269. 

Del.—Friedmann v. McGowan, 17 
Del. 436, 42 A 723; Warner v. Cham- 
berlain, 12 Del. 18, 30 A 638. 

D. C.—Murphy v. Preston, 16 D. C. 
514. 


Ga.—Friedman v. Goodman, 124 
Ga. 532. 53 SE 892. 

Til.—Mareau v. Vanatta, 88 Ill. 132 
(dictum); Wormley v. Gregg, 65 Tl. 
PAS bs Keightlinger Vv. gan 65 Sil: 
235; Swanson v. Miller, 130 Ill. A. 
208; Feldman v. Sellig, 110 Ill. A. 
130; Fritsche v. Clemow, 109 Ill. A. 
855: West Chicago’ St. R. Co. v. 
Walsh, 78 Ti. Ad 5952) Dvorale v. 
Maloch, 4 TN SAG 3 1: Moss v. Par- 
dridge, 9 Tll. A. 490. 

Towa.—Alexander v. Crosby, 143 
Towa 50, 119 NW 717: Trumble v. 
Havpy, 114 Iowa 624, 87 NW 678. 

Ky.—Murray v. Young, 12 Bush 337. 

Md —Twiee v. Ryland, 62 Md. 380, 
50 AmR 226; Goode v. Martin, 57 Ma. 
606. 40 AmR 448. 

Mass.—Le Forest v. Tolman, 117 
Mass. 109. 19 AmR 400. 

Mich.—Kennett v. Engle, 105 Mich. 
693, 68 NW 1009; Elliott v. Herz, 29 
Mich. 202. 

Minn.—Cuney v. Campbell, 76 Minn. 
59. 78 NW 878. 

Mo.—Merritt v. Matchett, 135 Mo. 
A. 176, 115 SW 1066; Staetter v. Mc- 
Arthur, 33 Mo. A. 218. 

Nebr.—Warrick v. Farley, 95 Nebr. 
565, 145 NW 1020, 51 LRANS 45 and 
note. 

N. J.—Gladstone v. Brinkhurst, 70 
N. J. L. 130, 56 A 142; De Gray v. 
Murray, 69 N. J. L. 458, 55 A 237; 
Smith v. Donohue, 49 N. J. L. 548, 
noe A 150, 60 AmR 652. 

Y.—-Muller v. McKesson, 73 N. 
"Yi: Nig, 29 AmR 123; Van Etten v. 
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propensity.°? 


Noyes, 128 App. Div. 406, 112 NYS 
888; Leonard v. Donoghue, 87 App. 
Div. 104, 84 NYS 60; Strubing v. 
Mahar, 46 App. sit 409, 61 NYS 799; 
Bauer v. Lyons, 23 App. Div. 204, 48 
NYS. ,.729; Fairchild v. Bentley, 30 
Barb. 147; Laherty v. Hogan, 13 Daly 
Sear ws NYSt 84 [aff 2 NYCityCt 197]; 
Bogodonow v. New York Lumber, 
etc., Co., 46 Misc. 120, 91 NYS 331; 
Muller v. Shufeldt, 114 NYS 1012; 
Fettman v. Hencken, etc., Co., 91 NYS 
773; Quinn v. Knickerbocker Ice Co., 
2 NYCityCt 202 note; Auchmuty v. 
Ham, 1 Den. 495. 

Oh.—Kleybolte v. Buffon, 105 NE 
192; Clark > v. Hite, Tapp. 1. 

Pa eConnell vy. Lioyd, 9 Pa. 
Super. 25; Henry v. Mulherrin, 1 Pa. 
Dist. 607. 

R. I.—Oldham v. Hussey, 27 R. I. 
366, 62 A 377; Peck v. Williams, 24 
Ry. T5583,54 A 338i 6lo LRA sbi. 

Tex.—Triolo v. Foster, (Civ. A.) 57 
Sw 698. 

Vt.—Plummer v. Ricker, 71 Vt. 
114, 41 A 1045, 76 AmSR 757. 

Wis.—Slinger v. Henneman, 38 
Wis. 504; Kertschacke v. Ludwig, 28 
Wis. 430; Dearth v. Baker, 22 Wis. 73. 

ing —-Applebee v. Percy, 15, SRS) 


198; “Card v. Case, 5 C. B. 622, 57 
ECL 622, 136 Reprint 1022; Thomas 
v. Morgan, 2 CAM. Sak; 496; Hogan 
Ve ssharpe,. 1 :C. & Pits 5,o2 ECL 856; 
Curtis v. Mills, 5 C. & P. 489, 24 ECL 
670; Sarch v. Blackburn, 4 C. & P. 
297, 19 ECL 523; Kinnion v. Davies, 
Cro. Car. 487, 79 Reprint 1020; Stiles 
v. Cardiff Steam Nav. Co.,10 Jur. N.S. 
1199; Mason v. Keeling, 1 Ld. Raym. 
606, 91 Reprint 1305, 12 Mod. 332, 
88 Reprint 1359; Cropper v. Mat- 
thews, 2 Sid. 127, 82 Reprint 1293; 
ope v. Pelah, Str. 1264, 93 Reprint 
La Ay 

91. See supra §§ 321-326. 

92. [a] Peculiar status of dogs. 
= (a) In Briscoe v. Alfrey, 61 Ark. 
196, 199, 32 SW 505, 54 AmSR 203, 
30 ‘LRA 607, the court said: ‘The 
status of the dog before the law is 
sui generis. Bishop Non-Contr. L. 
§ 1233. The vicious dog in general, 
and the odious sheep killer in par- 
ticular ... are under the law’s es- 
pecial condemnation. Without enter- 
ing upon a discussion of the reasons 
therefore, it suffices to say that no 
legislation or decision with reference 
to injuries by dogs do we regard as 
analogous to that of the other purely 
domestic animals of the kind enu- 
merated in our statute.” (2) In Van 
Horn v. Peo., 46 Mich. 183, 9 NW 
246, 41 AmR 159, it was held that 
dogs are properly subjected to spe- 
cial and peculiar regulations for the 
purpose of repressing the mischief 
likely to be done by them to more 
valuable property and to persons. 

93. Conn.—Kelley v. Killourey, 81 
Corn. 320, 70 A 1031, 129 AmSR 220, 
15 AnnCas 163; Leone v. Kelly, 77 
Conn. 569, 60 A 136, 1 AnnCas 947; 
Woolf v. Chalker, 31 Conn. 121, 81 
AmD 175. 

Towa.—Forsythe v. Kluckhohn, 142 
NW 225; Alexander vy. Crosby, 143 
Iowa 50, 119 NW 717; Puls v. Powel- 
son, 142 Iowa 604, 121 NW 1: Miles 
v. Schrunk, 139 Iowa 563, 117 NW 
971; Sanders v. O’Callaghan, 111 Iowa 
574, 82 NW 969.: 

Ky. —Faulkner v. Hall, 150 Ky. 416, 
150 SW 506; Dillehay v. Hickey, 71 
SW 1, 24 KyL 1220; Wooldridge v. 
White, 105 Ky. 247, "48 SW 1081, 20 
Kyl 1144; Bush v. Wathen, 104 ‘Ky. 
548, 47 Sw 599, 20 KyL 731; Koes- 


si at 


liable for injuries to person or property, without 
regard to his knowledge of the animal’s mischievous 
Some statutes impose such, absolute 
lability without reference to scienter only in the 
case of injury by dogs to sheep or other live stock.®* 
But scienter continues to be an element of the ha- _ 
bility, unless explicitly dispensed with by the stat- — 
ute;?® where it is so dispensed with, scienter is not 
material except on the question of damages.®® 


tel v. Cunningham, 97 Ky. 421, 30 
Sw 970, 17 KyL 296. ‘ 
La.—MecGuire v. Ringrose, 41 La. 
Ann. 1029; 6,S 895. Compare Bentz 
V.aceage, d15 cla, 560,139 9s, 99> 
Me.—Carroll v. Marcoux, 98 Me. 
259, 56 A 848; Hussey v. King, 83 
Me. 568, 22 A 476. ‘ 
Mass.—Riley v. Harris, 177 Mass. 
163, 58 NE 584; Broderick v. Hig- 
ginson, 169 Mass. 482, 48 NE 269, 61 
AmSR 296; Galvin v. Parker, 154 
Mass. 346, 28 NE 244; Hathaway v. 
Tinkhain,, 148 Mass.’ 85, 19 NE 18; 


Pressey v. Wirth, 3 Allen 191; Brew-- 


er, Vv. Crosby, 311 ‘Gray 29 

Mich.—Fye v. Chapin, 121 Mich. 675, 
80 NW 797; Newton v. Gordon, 72 
Mich. *642, 40 NW 921; Burnham v. 
Strother, 66 Mich. 519, 33 NW 410; 
Trompen vy. Verhage, 54 Mich. 304, 
20 NW 53; Monroe v. Rose, 38 Mich. 
347; Elliott v. Herz, 29 Mich. 202. 

N. H.—Chickering v. Lord, 67 N. 
H. 555, 32 A 773; Quimby v. Wood- 
bury, 63 N. H. 370; McIntire v. Plais- 
ted, 57 N. H. 606; Orne v. Roberts, 51 
IN. Ee ebro? 

Oh.—Kleybolte v. Buffon, 105 NE 
192; Gries v. Zeck, 24 Oh. St. 329; 
Hayes v. Smith, 15 Oh. Cir. Ct. 300, 
8 Oh. Cir. Dec. 92. 

R. I.—Palmer v. Saccocia, 33 R. I. 
476, 82 A 265; Peck vy. Williams, 24 
Ri) het 88,7154: SA SS Ts P6ds A= Sous 
Kelly vy. Alderson, 19 R. I. 544, 37 A 12. 

Wis.—Nelson v. Nugent, 106 Wis. 
477, 82 NW 287, 80 AmSR 51; Meracle 
v. Down, 64 Wis. 323, 25 NW 412; 
Schaller vy. Connors, 57 Wis. 321, 15 
NW 389; Slinger v. Henneman, 38 
Wis. 504; Kertschacke v. Ludwig, 28 
YES, 430. 

C.—Nevill v. Laing, 2 B. C. 100. 

By Reason for statutes.—The en- 
actment of these statutes apparently 
resulted from the idea that much 
damage was-done by dogs for which 
the injured person had no remedy by 
reason of the practical difficulty of 
charging the owner with knowledge 
of .the mischievous character of a 
dog, and therefore it was thought 
best to make the owner or keeper ab- 
solutely liable for injuries caused by 
his dog, without regard to the fact 
whether he had knowledge'of the vi- 
cious character of the animal or not. 
Quimby v. Woodbury, 63 N. H. 370; 
Orne v. Roberts, 51 N. H. 110. 

[b] Repeal of statute pending 
trial—Where a _ statute dispensing 
with proof of the scienter is repealed 
after suit brought but before trial, 
and there is no saving clause in the 
repealing act, the common-law rule 
is restored, and plaintiff must prove 
the scientér. Kertschacke v. Lud- 
wig, 28 Wis. 430. 

[c] Im Wisconsin St. (1911) §8 
1620 makes allegation and proof of 
scienter unnecessary as well in cases 
of injuries to persons as in cases 
of injuries to cattle by dogs. Le- 
gault v. Malacker, 145 NW 1081. 

94. See supra § 334 

95. Murphy v. Preston, 165 DiseG? 
514 (holding that Act Congr. June 


19, 1878, c 323 § 5, making the owner * 


of a dog in the District of Columbia 
liable in a civil action for any dam- 
age done by such animal, does not 
relieve plaintiff of the necessity of 
averring and proving that the owner 
had knowledge of the animal’s vi- 
cious propensities); Thornton  v. 
Layle, 111 SW #279, 38 Kyl 382, 17 


LRANS 1233; Nass y. Hisenhauer, 41° 
31 Conn. 


N. S. 424. 
96. Woolf v. 


Chalker, 
121, 81 AmD 175. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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“§§ 340-344] 


Such a statute is in derogation of the common 
law in that it dispenses with scienter.°* The court 
cannot read into it anything that does not come 
within the clear meaning of the language used, and 
the statute should not be given force beyond its 
plain terms.°® 

[§ 341] bb. What Constitutes Scienter. The 
rules for determining the scienter of the owner in 
the case of injury by dogs are the same as in the 
case of injury by other animals where scienter is 
material.°° 

[§ 342] (2) Penal Liability. By some statutes a 
penalty is imposed for failure to kill a dog within 
a specified time after notice that it has bitten a per- 
son or has killed other domestic animals. Under 
such statutes it has been held that only the owner 
is liable for the penalty,! and that, where the stat- 
ute authorizes a Supervisor to sue for the penalty 
in the name of the township, a ward supervisor is 
not authorized to bring such action where, under the 
city charter, the ward is a mere territorial division 
of the municipal corporation, with no treasury of 
its own and no eapacity to sue.” 


[§ 343] (3) Criminal Liability. It seems that it 
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[30.5.] 105 


. 


is an indictable offense to keep a dog accustomed to 
bite mankind, to the terror and common nuisance 
of the people,’ or to permit it to go at large.* 
Therefore it is competent for a municipal corpora- 
tion to provide that, if any citizen keeps or harbors 
such an animal, he shall be fined therefor.5 Scienter 
is an essential. element of the offense, necessary to 
be alleged and proved by the prosecution;® but the 
knowledge required to be proved is not knowledge of 
any specific attacks made by the animal, but knowl- 
edge that the animal is fieree or dangerous.’ 

[§ 344] 2. Persons Liable—a. Owner or Keeper. 
One is not liable in damages for injuries inflicted 
by an animal which he does. not own, harbor, or con- 
trol. Nor can one be held liable where he neither 
owns nor controls either the animal or the premises 
whereon it is kept.° But a person, although not the 
owner of a vicious dog, may make himself liable to 
others by knowingly keeping or harboring the dog 
upon his premises, after knowledge of his vicious 
propensities,!® and this is true even when such 
keeping is without the consent and against the 
wishes of the animal’s owner.1! Conversely the 
owner of the animal may be liable, although it is in 


[a] Where the action is only for 
actual damages, the scienter of the 
owner of the dog is not material even 
on the question of damages. Kelly 
v. Alderson, 19 R. I. 544, 37 A 12. 


97. Kleybolte vy. Buffon, (Oh.) 105 
NE 192. 
98. Alexander v. Crosby, 143 Iowa 


50, 119 NW 717; Kleybolte v.' Buffon, 
(Oh.) 105 NE 192. 

[a] Keeper not affected by statute 
making owner liable-—Where_ the 
statute dispensing with proof of the 
scienter makes the owner liable for 
the vicious acts of his dog, it will 
not be held applicable as against the 
keeper of the dog, and as to him the 
scienter must be proved. Wormley v. 
Gregg, 65 Ill. 251; Alexander v. Cros- 
by, 143 Iowa 50, 119 NW 717. 

[b] Liability limited to injuries on 
highway.—A statute making theown- 
er or keeper liable, without proof of 
the scienter, for injuries done by 
dogs while on a public highway does 
not affect the common-law rule re- 
quiring proof of the scienter where 
the injury is done to a person on the 
premises of the owner cr _ keeper. 


Oldham v. Hussey, 27 R. I. 366, 62 
A 377. 
99. See supra §§ 327, 328. 


1. Williamson vy. Carroll, 16 N. J. 
“ils 
Bek v. Steketee, 44 Mich. 613, 


7 Aw 
1Bf, S v. McDuell, 26 F. Cas. No. 
dd; “372, 5 Granch. C. C. 391. 

Tal The keeping of a vicious dog 
near a public highway, thereby en- 
dangering the safety of persons pass- 
ing thereon, is a nuisance operating 
as an obstruction, and renders the 
person knowingly keeping the animal 
there liable to indictment, and also 
liable to an action in favor of any 
person injured thereby. Mann v. 
wiciond,. 81* Pa. 243; Granger v. Find- 
Tey, Gul Sed ot @ryyga bred Wd 

Cont vy. McClung, 3 PaLJR 413, 
5 PaLd 455. 

5. Com. v. Steffee, 7 Bush (Ky.) 
161. 

6. Tubins v. District of Columbia, 
2a App! (DC) 3267. 

7. Tubins v. District of Columbia, 
24° App. CD: C.)' 267. 

8. Trumble v. Happy, 114 Iowa 
624, 87 NW 678; Stevens v. Mrs. 
E.°'D. it sures Planting Co., 120 
La. 767, 45 S 601; Marsh v. Hand, 120 
ING OY 2 315, “24 NE 463 {aff 40 ‘Hun 
339]; Laguttuta v. Chisolm, 65 App. 
Div. 326, 72 NYS 9054 Fitzgerald Vv. 
Brophy, 1 Pa. Co. 142. See also Hum- 


phrey v. Morgan, 30 Okl. 343, 120 P 
577; Connor vy. Theatre, 27 Ont. L. 
466 


[a] 


An administrator who ratifies | 


a lease of decedent’s farm with the 
animals thereon, including a dog, and 
who pays the registration fee for 
the dog, is the owner of the dog and 
liable to a person bitten by it. Mc- 
Adams y. Starr, 74 Conn. 85 49 A 897, 
92 AmSR 197 

[b] Stray ‘dog at railway station. 
—A stray dog during the course of 
an evening went several times to a 
railway station and attacked passen- 
gers awaiting the arrival of trains, 
and it was held that the railway 
company was not liable to the in- 
jured persons, there being no evi- 
dence that it owned or kept the dog. 
Smith v. Great Eastern R. Co., L. R. 
PAW OAR BEEZE : 

{c] Evidence held insufficient to 
show that defendant was keeper or 
owner. Schweikert v. Richards, 144 
Ky. 304, 137 SW 1074; Stevens v. 
Mrs. BE. D. Burguieres Planting Co., 
120 La. 767, 45 S 601. 

9. Lynt v. Moore, 5 App. Div. 487, 
38 NYS 1095 (dog). 


10. Ala.—Hayes v. Miller, 150 Ala. 
621-7 43S 81855 124 SAimiSRy Oss oa 
LRANS 748. 


a vane ae v. Parrott, 32 Cal. 
Colo.—Hornbein  v. Blanchard, 4 

Colo. Al 928 35. Posie 
Conn.—McCormack v. Martin, 43 A 


194. 
Del.—Jones v. Carey, 12 Del. 214, 
ARN OG: 
Ill.— Chicago, ete., R. Co. v. Kuck- 
kuck, 197 Ill. 304, 64 NE} 358. 
og ind—Frammell v. Little, 16 Ind. 
Iowa.—Alexander v. Crosby, 143 


Towa 50, 119 NW 717; Shultz v. 
Griffith, 103 Iowa 150, 72 NW 445, 
40 LRA 117; Marsel v. Bowman, 62 
Iowa 57, 17 NW 176. 

Kan.—Hahn vy. Kordula, 5 Kan, A. 
142, 48 P 896. 

La.—Bentz v. Page; 115 La. 560, 
BTS) VIM 

Me.—McCosker vy. Weatherbee, 100 
Me. 25, 59 A 1019; Mitchell v. Chase, 
87 Me. 172, 32 A 867; Smith v. Mont- 
gomery, 52 Me. 178. 

Md.—Twigg v. Ryland, 62 Md. 380, 
50 AmR 226. 

Mass.—Barrett v. Malden, etc., R. 
Co., 3 Allen 101. 

Mich.—Wetzel v. Bolster, 169 Mich. 
43, 184 NW 1099 (keeper as distin- 
guished from owner liable under 
statute); Jenkinson v. Coggins, 123 
Mich. 7, NW 974; Burnham v. 
Strother, 66 Mich. 519, 33 NW 410. 

Mo.—Merritt v. Matchett, 135 Mo. 
A. 176, 115 SW 1066; Bell v. Leslie, 
24 uae A. 661. 

N. Y.—Quilty v. Battie, 135 N. Y. 
201, 32: NE 47, 17 LRA 521 [rev on 


another point 61 Hun 164, 15 NYS 
765]; Leonard v. Donoghue, 87 App. 
Div. 104, 84 NYS 60; Clark v. Dis- 
brow, 77 App. Div. 647, 79 NYS 126; 
Duval v. Barnaby, 75 App. Div. 154, 
77 NYS 337, 11 NYAnnCas 227; Lynt 
v. Moore, 5 App. Div. 487, 38 NYS 
1095; Bundschuh v. Mayer, 81 Hun 
111, 30 NYS 622; Keenan v. Gutta 
Percha, ete., Mfg. Co., 46 Hun 544 
[aff 120 N. Y. 627, 24 NE 1096]; Law- 
pe French, 14 Misc. 497, 35 NYS 

Oh.—Hayes v. Smith, 62 Oh. St. 
LO DOeNESS 7 Oey 

Pa.—Snyder vy. Patterson, 161 Pa. 
98, 28 A 1006. 

R. I.—Oldham vy. Hussey, 27 R. I. 
083 62° A377. 

D.—Wood v. Campbell, 28 S. D. 

197. 199, 132 NW 785, AnnCas1914B 
605 and note [quot Cyc]. 


Tex.—Barklow v. Avery, 40 Tex. 
Civ.” A. °355;> 39" SW 42:7: 
Vt.—Marsh_ v. Jones, 21 Vt. 378, 


52 AmD 67. 
Wis.—Schaller v. Connors, 57 Wis. 
321, 15 NW 389, 
Hing.—McKone v. Wood, 5 C. & P. 
1, 24 ECL 423; Cowan v. Dalziel, 5 
Rettie 241; Gardner v. Hart, 44 Wkly. 
Rep. 527. 
Can. Sear its v. Wood, 18 Can. 
7 


Saree 
rae B.—Wood v. Vaughan, 28 N. B. 
[a] One may take somebody else’s 
dog to keep.—For instance, a man 
may be away from home, and tem- 
porarily or permanently have his dog 
eared for in another family; and 
whoever has him under these circum- 
stances is the keeper of the animal. 
Burnham vy. Strother, 66 Mich. 519, 
33 NW 410. To same effect Jenkin- 
son v. Coggins, 123 Mich. 7, 81 NW 


974. 

{[b] Im New York, under 1 Rey. 
St. (9th ed) p 631 § 126, to charge 
one as a harborer of a dog, it is nec- 
essary to show twenty’ days’ posses- 
sion previous: to the injury com- 
plained of. Jennings v. D. G. Bur- 
ton Co., 73 Hun 545, 26 NYS 151. 

[ce] The owner of premises, who 
Ypermits another to harbor thereon 
dogs which the owner knows are vi- 
cious, is liable for injuries inflicted 
by the dogs. Missio v. Williams, 129 
Tenn. 504, 167 SW 473. 

11. Me.—Mitchell v. Chase, 87 Me. 


172, 32 A 867. 

Mich.—Burnham vy. Strother, 66 
Mich. 519, 33 NW 410 (where the 
action was against the owner of the 
dog which bit plaintiff, a small child, 
but defendant proved that plaintiff’s 
father had enticed the dog to his 
premises and kept it there, and that 


106 [3C.J.] 


the keeping of another person as his bailee.!? 
ordinarily, the ultimate owner is not liable where 
the animal is in the exclusive possession and con- 
trol of another who is not his servant or agent, un- 
less the animal is dangerous for the purposes for 
which it was delivered by the owner.!? 

[§ 345] b. Who Is Owner or Keeper. 
may own an animal and yet not be its keeper.'4 
is equivalent to ‘‘the person 
who harbors.’’1> Harboring means protecting,!® and 
one who treats a dog as living at his house, and un- 
dertakes to control his actions, is the owner or 
keeper within the meaning of the law;!” but the 
casual presence of an animal on his premises, if 
not so treated, does not constitute him such owner 
While there is no general rule that 
of the premises on which a dog may be 


The word ‘‘keeper’’ 


or keeper.'® 


the owner 
the injury was inflicted there, and 
the court approved an _ instruction 
that, under the circumstances stated, 
defendant was not liable). 

Mo.—Bell v. Leslie, 24 Mo. A. 661. 

S. D.—Wood v. Campbell, 28 S. 
D, 197, 199, 1382 NW 785, AnnCas 
1914B 605 {quot Cyc]. { 

Wis.—Schaller v. Connors, 57 Wis. 
321,15 NW 389. 

12. Bush v. Wathen, 104 Ky. 548, 
47 SW 599, 20 Kyl 731 (holding the 
owner of a log liable for its acts 
while being exhibited by a kennel 
club at a dog show); Lettis v. Horn- 
ing, 67 Hun 627, 630, 22 NYS 565, 
567 (where the court said: “The own- 
er of a dangerous animal, having 
knowledge of its dangerous character, 
cannot, by delivering possession to 
his pailee, escape liability for dam- 
ages resulting from the trespass of 
such animal. The gravamen of the 
action is the keeping of the vicious 
animal with knowledge of its pro- 
pensities. . And the owner of the 
animal keeps it when in possession 
of his bailee’’). 

As to the liability of agistors and 
bailees for injuries by animals in 
their possession see supra § 74. 

18. Bell v. Leslie, 24 Mo. A. 661; 
Marsh v. Hand, 120 N. Y. SO LDs 
NE 463 (where defendants, who were 
executors, were held not liable for 
injuries ‘done by an animal pur- 
chased by one who was working, 
under contract with them, a farm be- 
longing to the estate, upon the 
ground that the animal which caused 
the injury was purchased without 
their knowledge and consent by one 
not their agent or servant). 

[a] “he rule on this subject has 
been thus illustrated: Thus, ‘if a 
horse of vicious habits should be 
stolen, or even wrongfully taken un- 
der a claim of title, the person thus 
taking it, and not the real owner, 
would be liable to third nersons as 
its owner while it remained ‘in his 
possession. So if an animal is hired 
out, and even, we think, if it is sim- 
ply lent, for such a time and in 
such a manner as to give the hirer 
or borrower. exclusive control over 
it, he and not the ultimate owner, is 
liable in like manner.’”’ Bell v. Les- 
lie, 24 Mo. A. 661, 668. 

14. See supra § 344. 

[a] The word “owner” means the 
person to whom the animal belongs. 
Alexander v. Crosby, 150 Iowa 239, 
129 NW 959 (holding that, if de- 
fendant’s wife bought a dog and paid 
for it out of her separate money, 
defendant is not liable as owner). 
See also Alexander v. Crosby, 143 
fowa 50, 119 NW 717. 

15. Barrett v. Malden, etc., R. Co., 
3 Allen (Mass.) 101; Jacobsmeyer v. 
Poggemoeller, 47 Mo. A. 560; Cum- 
mings v. Riley, 52 N. H. 368. 

16. McClain vy. Lewiston Inter- 
state Fair, ete., Assoc, 17 Ida. 63, 
80, 104 P 1015, 1026, 25 LRANS 691, 
20 AnnCas 60 [quot Cyc]; Fitzger- 
ald v. Brophy, 1 Pa. Co. 142; Wood 
v. Campbell. 28 S.-D. 197, 199, 132 
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‘But, 


A man 


wite.?? 


hu 785, AnnCasi914B 605 [quot 
ye]. 
17. McClain v. Lewiston Inter- 


state Fair, etc., Assoc., 17 Ida. 63, 80, 


104 P 1015, 25 LRANS 691, 20 ‘Ann |. 


Cas, 60 [quot iCyc]; Trumble _v. 
Happy, 114 Iowa 624, 87 NW _ 678; 
Shultz v. Griffith, 103 Iowa 150, 72 


NW 445, 40 LRA 117; O’Harra v: 
Miller, 64 Iowa 462, 20 NW _ 1760; 
Burnham vy. Strother, 66 Mich. 519, 


33 NW 410; Wood v. Campbell, 28 
S. D. 197, 199, 132 NW 785, AnnCas 
1914B 605 [quot Cyc]. See also 
O’Rourke v. Finch, 9 Cal. A. 324, 99 
P 392; McCormack y., Martin, 71 
Conn. 748, 43 A 194,’ 

fa] The word “owner” will in- 
clude (1) the person in possession 
and control of the dog. Hornbein 
v. Blanchard, 4 Colo. A. 92, 35 P 187.. 
(2) Defendant was held to be the 
Keeper, where he testified that he had 
kept the dog off and on for three 
or four years, that he and his folks 
fed him, that the dog was in the 
habit of following him, and was at 
his house the night of the injury. 
Schaller vy. Connors, 57 Wis. 321, 15 
NW. 389. 

{b] Charge to jury held correct. 
—If the defendant had the dog in 
his possession, and was harboring 
him on his premises as owners usual- 
ly do with their dogs, then he is the 
owner within the meaning of the 
law. If the dog was only casually 
upon his premises, and was not be- 
ing harbored by defendant as own- 
ers usually harbor their dogs, then 
he was not the owner. In deter- 
mining how this was at the time 
of the alleged attack, you will con- 
sider the defendant’s former treat- 
ment of the dog, his declarations con- 
cerning him, and the habit of the 
dog as to staying at the defendant’s 
place.” O’Harra v. Miller, 64 Iowa 
462, 4638, 20 NW 760. To same ef- 
fect Shultz v. Griffith, 103 Iowa 150, 
72 NW 445, 40 LRA 117. 

18. McClain v. Lewiston Inter- 
state Fair, etc., Assoc., 17 Ida. 63, 80, 
104 P 1015, 25 LRANS 691, 20 ‘Ann 


Cas 60 [quot Cyc]; Trumble _ v. 
Happy, 114 Iowa 624, 87 NW 678; 
O’Harra v. Miller, 64 Iowa 462, 20 
NW 760; O'Donnell v6 Pollock, 170 
Mass. 444, ae NE 745; e v. Chapin, 
121 Mich. 675, 80 NW ert 

[a] One who harbors a dog tem- 


porarily is not liable as its keeper 
to one injured thereby. O’Donnell v. 
Pollock, 170 Mass. 441, 49 NE 745. 


[b] ‘Where defendant merely per- 
mitted a stray dog toe live under a 
house on his premises, he was held 
not liable for its ae Fitzgerald v. 
Brophy, 1 Pa.Co. 14 

19. Boylan v. one 172 Mass. 
453, 52 NE 541; Snyder v. .Patterson, 
161 Basy98,728 "A 1006 (holding that 
the question of liability must de- 
pend on the circumstances in each 


case). 

20. Whallen v. Wetzel, 6 KyL 49; 
McCosker vv. Weatherbee, 100 Me. 
25, 59 A 1019; Boylan y. Everett, 172 
Mass. 453, 52 NE 541; Whittemore 


harbored is liable for its vicious acts, regardless of 
the age, employment, or home of its owner,’® and 
the mere fact that the dog is kept by its owner on 
the premises of another, with the knowledge, or ac- 
quiescence, or permission of the owner of such 
premises, does not of itself make the owner of said — 
premises the keeper of the dog,?° yet it has been 
frequently held that if the head of a family, having 
possession and control of a house or premises, suf- 
‘fers or permits an animal to be kept on the prem- 
ises in this way, he may be regarded as keeper,?+ 
whether the animal is owned by his child *? or his 
So, too, a person who knowingly permits 
a dog to be kept. on his premises by a servant or 
agent is a keeper within the purview of the stat- 
ute ;24 but this is not true where the employee oceu- 
pies a separate residence on the employer’s prem- 


v. Thomas, 153 Mass. 347, 26 NB 
875; Collingill v.. Haverhill, 128 Mass. 


218} Muller v. Shufeldt, 114 NYS 
[a] One who had “some control” 


and custody over a dog is not, as a 
matter of law, its keeper. Boylan 
v. Everett, 172 Mass. 453, 52 NE 541. 

[b] Where a toll keeper was not 
authorized or required to keep a dog, 
and it was not needed for the con- 
duct or. protection of the business 
in which the owner of the bridge is 
engaged, the latter_is not liable for 
an injury caused by such dog. Baker 
v.. Kinsey, 38 Cal: 631, 99 AmD 4388.. 

21. Ida.—McClain v. Lewiston In-— 
terstate Fair, ete., Assoc., 17 Ida. 63, 
80, 104 P 1015, 25 LRANS 691, 20 
AnnCas 60 [quot Cyc}. 


Mass.—O’Donnell vy. Pollock, 170 
Mass. 441, 49 NE 745. 
Mo.—Holmes_ v. Murray, 207 Mo. 


413, 105 SW 1085, 123 AmSR' 386, 17 
LRANS 431 and note, 13 AnnCas 845. 


11.308, .—Cummings y. Riley, 52 N. 
N. Y.—Duval v. Barnaby, 75 App. 
Diy. 154, 77 NYS 337, 11 NYAnnCas 


Kessler v. Lockwood, 16 NYS 


Pa.—Snyder v. Patterson, 161 Pa. 
98, 28 A 1006; McGurn y. Grubnau, 
37 Pa. Super. 454. 

Vt.—Plummerv. Ricker,, 71 Vt. 
114, 41 A 1045, 76 AmSR. 757. 

Eng.—McKone ve Wood, ..5.C,  & Pb 
1, 2,.24 HCL: 423 (where the court 
said: “The harboring a dog about 
one’s premises, or allowing him to 
be or resort there, is a _ sufficient 
keeping of the dog to support this 
form of action’’). 

22. Ida.—McClain  v. Lewiston 
Interstate Fair, ete., Assoc., 17.Ida. 
63,80, 104, Pa h0layeap LRANS 691, 
20 AnnCas 60 [quot Cyc]. 


Mich.—Jenkinson y. Coggins, 123. 
Mich, 7, 81 NW 974. 
Mo.—Holmes vy. Murray, 207 Mo. 


413, 105 SW 1085, 123 AmSR 386, 17 
LRANS 431 and note, 13 AnnCas 845; 
Adams v. Brown, 140 Mo. A. 434, 124 
Sw 1065. 

Vt.—Plummer v.. Ricker, 71 Vt: 
114, 41 A 1045. 

G Can —Vaughan v. Wood, 18 Can. S. 

» 103. 

[a] One who takes entire charge 
of a dog owned by his stepchildren, 
and gives all directions as to its 
management, and finally orders it 
killed, may properly be regarded as 
the keeper or harborer of the dog. 
Clark v. Disbrow, 77 App. Div. 647, 
19 NYS .126: 
wie Strouse v. Leipf, 101 Ala. 433, 
McLain v. Lewiston Interstate Fair, 
ete., Assoc, 17, Ida. 63,80, 104- P 
1015, 25 LRANS 691, 20 AnnCas 160 
[quot Cyc]; Slater v. Sorge, 166 
Mich. 1738, 131 NW 565; Broderick y. 
Forbes, 5 DomLR 508. 

24. 1I1l.—Chicago, ete. R.. Co. v. 
Kuckkuck, 98 Ill. A. 252 Laff £97111 
304, 64 NE 358]. 

Mass.—Barrett v. Malden, ete, R. 
Co., 3 Allen 101. 


For later cases developments and changes in the law see cumulative Annotations, same title, page and note number. 


667,,46 AmSR 122, 23 LRA 622; ~ 
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ises.2>. The rule applies to a corporation which per- 
mits or acquiesces ‘in the keeping of a dog by its 
employees or agents.2° In such a case the officer 
having control of the animal with authority to get 
rid of it is the keeper within the meaning of the 
rule.27_ An innkeeper is ordinarily not liable for 
the vicious acts of a guest’s dog;?§ but a ship has 
been held lable for injuries inflicted by the bite of 
a dog, on board by consent of the master and own- 
ers, upon a person lawfully on board and entitled 
to be carried safely.29 The fact that others than 
defendant had some part in taking charge of an ani- 
mal does not prevent his being the keeper within 
the meaning of the statute.°° 

[§ 346] ec. Joint Owner or Keeper. A_ joint 
owner of a vicious animal is liable for injuries in- 
flicted by it, in cases where a sole owner would be 
jiable,*+ and it is immaterial that the animal at the 
time of inflicting the injury was, without such joint 
owner’s consent, in the possession of the other 
owner.°? 


[§ 347] d. Husband and Wife. Liability of hus- 


Mo.—Merritt v. Matchett, 135 Mo. 
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liable for injuries inflicted by those 
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band for acts of wife’s dog. The husband alone 
has been held liable for an injury inflicted by a vi- 
cious dog kept by his wife on premises owned by 
her and oceupied by them as a residence.** 

Liability of wife for acts of hushand’s dog. The 
cases are not in accord as to the liability of the wife 
for acts committed by a vicious dog of the husband 
which she permits him to keep on premises owned 
by her. She has been held liable on the theory that 
as owner of the premises she can abate a nuisance 
thereon, and the husband’s marital rights do not 
confiict with this authority.** And on the contrary 
she has been exempted from liability for injuries in- 
flicted by the husband’s dog which is kept on prem- 
ises owned by her.*® 

Where the husband owns the dog and the prem- 
ises, or is in control of them, the wife is not liable 
for injuries by the dog.®¢ 

[§ 348] 3. Actions—a. Form of Action.®” Tres- 
pass.°> Generally the remedy for injuries inflicted 
by an animal is an action of trespass, where the ani- 
mal, being fere nature, is suffered to go at large;*” 


[a] A joint owner of a ram is 


A. 176, 115 SW 1066 (where defend- 
ant was manager of a store for his 
wife, and permitted his clerk to keep 
a vicious dog on the premises, know- 
ing the evil propensity of the dog, 


and he was held liable); Jacobs- 
prewer v. Poggemoeller, 47 Mo. A. 
60. 

Nebr.—Manger v. Shipman, 30 


Nebr. 352, 46 NW 527. 
N. C.—Harris v. Fisher, 115 N. C. 
318, 20 SE 461, 44 AmSR 452. 


Tex.—Barklow v. Avery, 40 Tex. 
Civ: A. 355, 89 SW 417. 
25. Simpson v. Griggs, 58 Hun 


393, 12 NYS 162; Auchmuty v. Ham, 


© 1. Den. (N, Y.). 495 


[a] Dog accompanying workman 
on premises.—In Auchmuty v. Ham, 


1 Den. (N. Y.) 495, it was held that- 


the owner of a farm on which was 
employed a laborer who lived else- 
where and was accompanied to an 
from his work by a dog which re- 
mained with him during the day on 
the farm could not be considered as 
in possession of the dog _so as to be 
liable under a statute which provided 
that any person in possession of a 
dog, or who suffered one to remain 
about his house for the space of 
twenty days, should be deemed its 
owner, and responsible for. injuries 
committed by it. 
26. Chicago, ete., R. Co. v. Kuck- 
kuck, 98 Ill. A. 252 [aff 197 Ill. 304, 
64 NE 358]; Barrett v. Malden, etc., 
R. Co., 3 Allen (Mass.) 101; Keenan 
v. Gutta Percha, ete. Mfg. Co., 46 
Hun 544, 12 NYSt 617 [aff 120 N. Y. 
627 mem, 24 NE 1096 mem]. 

[a] A steam railroad company (1) 
may be liable, where a steer which, 
owing to its crippled condition, has 
been removed from a car to be killed 
is allowed to recover, and, in an ap- 
parently vigorous condition, roam 
around the railroad yard which is 
open to the public, without any at- 
tempt to control it, to one injured 
by the steer while passing through 
the yard. Texas, etc., R. Co. v. June- 
man, 71 Fed. 939, 18 CCA: 394... (2) 
A dog was delivered to a railroad 
company for transportation, and a 
porter in the employ of the company 
tied the dog in the station waiting 
room, and, where it attacked and bit 
plaintiff who came there for the pur- 
pose of traveling, the company was 
held liable.. Trinity, etc, R. Co. v. 
O’Brien, 18 Tex. Civ. A. 690, 46 SW 
3889 


[b] Municipal corporation.—(1) 
A town which carries on a farm for 
the purpose of employing and aiding 
in the care of its poor may lawfully 
keep domestic animals thereon, and 
as to them it is under the same 
duties as private persons, and is 


known to be vicious and which its 
servants fail to restrain properly. 
Moulton v. Scarborough, 71 Me. 267, 
36 AmR 308. (2) A city is not liable 
for the vicious acts of a dog kept on 
its poor farm with the knowledge 
of one of the overseers of the poor 
and without his objection and fed 
with food furnished for general use 
of the farm, where the dog is licensed 
in the name of and kept by the super- 
intendent of the farm, employed by 
the overseer. Collingill v. Haver- 
hill, 128 Mass. 218. (3) Where a 
dog was brought, by a little son of 
the steward, upon the farm of the 
directors of the poor, without au- 
thority, and was afterward main- 
tained on the farm and left there 
when that steward was succeeded by 
another, the ownership of the dog 
did not thereby become vested in the 
poor district. Sproat v. Directors of 
Poor, 145 Pa. 598, 23 A 380. 

27. Lawlor v. French, 14. Misc. 
497, 35 NYS 1077. 

28. See Whittemore y. Thomas, 
153 Mass. 346, 26 NE 875. 

[a] Where the keeper of a board- 
ing house took some care and control 
of a dog kept on the premises by a 
boarder who was her nephew, it was 
held a question for the jury whether 
she was a keeper of the dog in a 
sense to make her liable for its acts. 
Boylan vy. Everett, 172 Mass. 4538, 52 
NE 541. : 

{[b] Under 28 & 29 Vict. c 60, an 
innkeeper is deemed to be the owner 
of a dog living in his hotel, and is 
liable for injuries caused by such 
dog to other animals, notwithstand- 
ing the fact that the dog was under 
the control of a guest to whom it 
had been committed by the_ reali 


owner. Gardner v. Hart, 44 Wkly. 
Rep. 527. 
29. The Lord Derby, 17 Fed. 265. 


30. Grant v. Ricker, 74 Me. 487; 
Gardner v. Hart, 44- Wkly. Rep. 527. 
nae also Lettis v. Horning, 22 NYS 
5656 ; 

fa] Where a dog is owned by a 
member of a firm and is in the keep- 
ing of the firm, an action may prop- 
erly be maintained against the owner, 
as owner and keeper, under Me. Rev. 
St. c 30 § 1, for damages done by the 
dog, and it is not necessary to join 


the other members of the firm. 
Grant yv. Ricker, 74 Me. 487. 
31, Luettis. v.,, Horning, 22 NYS 


565; Oakes v. Spaulding, 40 Vt. 347, 
94 AmD 404. 

[a] Evidence held sufficient to 
show joint keeping see Anderson v. 


Mido opt es 202 Mass. 506, 89 NE 
We 
32. Oakes v. Spaulding, 40 Vt. 


347, 94 AmD 404. 


chargeable with damage done by it 
by butting while in the pasture of 
his codwner, although the latter; 
of his own accord, and without per-+ 
mission of or consultation with the 
former, and in his absence, took the 
ram and put it into his pasture where 
the injury was done, without trying 
to restrain it, the first joint owner 
having given no directions as to re- 
straining the ram, and not having 
been consulted as to the keeping; 
care, and management of it. Oakes 
v. Spaulding, 40 Vt. 347, 94 AmD 


404. 
33. See supra § 345 note 23. ne 
34. Quilty v. Battie, 135° N: JY, 


201, 32 NE 47, 17 LRA 521. (where 
the husband was held not liable); 
Valentine v. Cole, 1 NYSt 719; Shaw 
v. McCreary, 19 Ont. 39; Hugron v. 
Statton, 18 Que. Super. 200. Com- 
pare Bundschuh y. Mayer, 62 NYSt 
597 [dist Quilty v. Battie, supra] 
(where the wife was held not liable). 

35. Burch v. Lowary, 131 Iowa 
719, 720, 109 NW 282, 117 AmSR 443 
(where it was said: “The case be- 
fore us, then, presents the simple 
and sole question, whether a mar- 
ried woman can be charged with 
harboring a dog, ‘as owners usually 
do,’ under -proof showing no more 
than that the dog belonged to her 
husband, but that she permitted it to 
remain on the home premises, the 
legal title to which was in her? We 
are convinced that such question 
should be answered in the negative. 
. .. Where, therefore, a dog owned 
by the husband is brought upon the 
premises, and there maintained, it 
must be presumed, in the absence of 
proof to the contrary, that this is in 
accordance with his dictation. And 
her assent, whether given willingly 
or under protest, can amount to noth- 
ing more than an act of wifely com- 
pliance. To charge her under such 
circumstances as one harboring the 
dog as an owner would be intoler; 
able. In doctrine, it would amount 
to forcing a liability upon her be- 
cause of a condition existing which 
she did not create, and over which 
she has no legal control”); McLaugh- 
lin v. Kemp, 152 Mass. 7, 25 NE 18: 
Bundschuh v. Mayer, 62 NYSt 597. 


i 


AS ts Boler v. Sorgenfrei, 86 NYS - 
i [al Where the husband, wife, and 


dog are boarding the wife is not 
answerable for the vicious acts of 
the husband’s_ dog. Hmmons 


Vv. 
Stevyane, .73,N. J. Li. 349; 64 A. 1014: 


87. See Actions §§ 110-187. 
38. See generally Trespass [38 
Cye 994]. 


39. Leame v. Bray, 3 East 593, 
595, 102 Reprint 724 (where Lord 
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or a domestic animal, as a dog, is accompanied by | mal is of a class not naturally vicious, but is known — 


its owner or keeper and incited by him to inflict the 
injury ;*° or domestic animals, which are tame by 
nature, such as horses, hogs, kine, and sheep, tres- 
pass on the premises ‘of one other than their 


owner.*t 
Case.*2 


owner or keeper.*? 


Ellenborough said: “If I let loose 
a dangerous animal, and leave to 
hazard what may happen, and mis- 
chief ensue to any person, I am an- 
Swerable in trespass’’). 

40. Wood v. La Rue, 9 Mich. 158; 
Dilts Wve Manney. wo INS Js Tr 130% 
Beckwith v. Shordike, 4 Burr. 2092, 
98 Reprint 91. 

41. Ala. Ryall v. Allen, 143 Ala. 
222, 38 S 851. 

Ga.—Bonner v. De Loach, 78 Ga. 
50, 2 SE 546. 


Iowa.—Wagner v. Bissell, 3 Iowa 
396. 
Me.—Decker v. Gammon, 44 Me. 


822, 69 Amd’ 99: 
N. H.—MclIntire v. Plaisted, 57 N. 
H. eos 
Y.—Van Lenven v. Lyke, 1 N. 
Ye N51, 49 AmD 346. 
Pa.—Paff v. Slack, 7 Pa. 254; Dolph 
v. Ferris, 7 Watts. & S. 367, 42 AmD 


246. 

Tenn.—Henly v. Neal, 2 Humphr. 
51. 

[a] Animals permitted to run at 


large.—Where the animals are volun- 
tarily permitted to run at large, 
trespass and not case is the proper 
action for injuries done by them. 


Ryall v. Allen, 148 Ala. 222, 38 S 
851. 
42. See generally Case, Action on 


[6 Cyc 682]. 
43. Petey Mfg. Co. v. Dryden, 21 
. 166, 62 A 1056 (injury inflicted 
by bees). 
44. Ala.—Durden v. Barnett, 7 
Ala. 169. 
N. 3.—Dilts -v. Kinney, 15 NiVS. Te. 
130; Wales v. Ford, 8 N.'J. L. 267. 
Pa.—Mulherrin _ v. Fenny, ea: 
Dist. 607, 11 Pa. Co. 49. 
gS. 


C.—Cockfield v. Singletary, 49 
S. C. L. 240. 
Va aaNdatds a ven ttale: he Vite Oo, a 
AmD 690. : 
Eng.—Deckwith v. Shordike, 4 


Burr. 2092, 98 Reprint 91. 


; 45. Fallon v. O’Brien, 12 R. TI. 
518, 34 AmR 713. In Wales v. Ford, 
8 N. J. L. 267, where defendant's 


stallion, at the time in charge of an- 
other, whether on hire or as agent 
of the owner did not appear, broke 
and entered plaintiff's close and in- 
jured his horses, it was held that 
trespass on the case, and not trespass 
quare clausum fregit, was the proper 


remedy. 
46. I1]l.—Stumps v. Kelley, 22 II. 
140. 


Me.—Decker v: Gammon, 44 Me. 
322, 69 AmD 99. 


Pa.—Goodman v. Gay, 15 Pa. 188, 
563 AmD 589. 
Wt.—Adams “v. Hall, 2°'Vt. 9719 


AmD 690. 

Eng.—Boulton v. Banks, Cro. Car. 
254, 79 Reprint 822. 

47, Smith v. Montgomery, 52 Me. 
isi airfield: sw Burt etd - Pie 
(Mass.) 244; Orne v. Roberts, 51 N. 
H. 110; Campbell v. Brown, 19 Pa. St. 
309; SPaff “vy. Slack) "7 Par USt.. 254; 
Fairchild v. Rich, 68 Vt. 202, 34 A 
692; Adams v. Hall, 2 Vt. 9, 19 AmD 
690. 


At common law, to recover damages for 
an injury inflicted by an animal, 
case is the proper action where the animal is fere 
nature and is at large through the negligence of its 
On the same principle trespass 
on the case is the proper action for an injury in- 
flicted by a dog, where it acts of its own volition 
and in the absence of its owner or keeper,** or.for 
injuries done by domestic animals, other than dogs, 
while at large in violation of law.** 
pass on the case is the proper action where the ani- 


statute.4? 


trespass on the [§ 349] 


So, too, tres- 


Monroe v. Rose, 38 Mich. 347. 
See Negligence [29 Cyc 505]. 
See supra § 319. 

5 Ill—Mareau vy. Vanatta, 88 
Ill. 182; Keightlinger v. eee 65 pi 
235. See Chicago, etc., Co. 
Kuckkuck, 197 Ill. 304, 308, 64 NE 
358 [quot Cyc entire sentence]. 

Ind.—Dockerty v. Hutson, 125 Ind. 
102, 25 NE ‘144; Eberhart v. Reister, 
96 Ind. 478; Williams v. Moray, 74 
Ind. 2255 39 AmR 76. 

Ky. —Bush v. Wathen, 104 Ky. 548, 
47 SW 599, 20 KyL 731. 

Me.—Garland v. Hewes, 101 Me. 
549, 64 A 914 (under Rev. St. c 4 § 


52). 

Mass.—Ryan v. Marren, 216 Mass. 
556, 104 NE 353; Spellman v. Dyer, 
186 Mass. 176, 71 NE 295; Boulester 
v. Parsons, 161 Mass. 182, 36 NE 
790; Marble v. Ross, 124 Mass. 44. 

N. H.—Chickering v. Lord, 67 N. 
Hie 555, 932A. ee Quimby v. Wood- 
bury, 63 N. H. 370 
Pa.—Earhart v. Youngblood, 27 Pa. 


cow 
Ve stomiths(C1y.) HAS) 


Tex.—Badali 
37 SW 642. 

Vt.—Cogegeswell v. Baldwin, 15 Vt. 
404, 40 AmD 686. 

Eng.—Sarch vy. Blackburn, 4 C. & 
P. 297, 19 ECL 523; Abbott vy. Free- 
man; .35 L.-T. Rep. N.S. 783: 

Ont.—Flett v. Coulter, 5 Ont. L. 
375, 2 OntWR 142. 

[a] “There seems to be a great 
diversity of opinion on this subject 
in the adjudged cases, depending 
upon the view of the court as to 
whether the keeper, with knowledge 
of the vicious nature of the animal, 
is liable, as an insurer, for all in- 
juries it may inflict, or whether the 
liability depends upon negligence of 
the keeper, or whether permitting 
the vicious animal to be at large is 
such willful wrong that contributory 
negligence of the party injured is Ret 
a defense.” Chicago, etc., R. Co. 
ees LO 7 ELL SOs. 309, 64 NE 


{b] Endeavoring to pass in front 
of an animal, ordinarily muzzled, 
without observing that he was not 
then muzzled, is not such contribu- 
tory negligence as will prevent a re- 
covery for injuries received. Koney 
v. Ward, 2 Daly (NY Y:) 295)''36 
HowPr 255. 

[c] Walking past the heels of a 
horse or mule, and within reach of 
them, without giving any warning 
or speaking to the horse, is sufficient 
to show contributory negligence. 
Tolin v. Terrell, 133 Ky. 210, 117 SW 
290; Miller v. Atlantic Refining Co., 
210 Pa. 628, 60 A 306. 

[ad] Examining cattle in a public 
stock pen, in a reasonable and pru- 
dent manner, does not make a buyer 
guilty of contributory negligence so 
as to preclude him from recovering 
for injuries inflicted by a vicious ani- 
mal. Brooks v. Brooks, 53 SW 645, 
21 KyL 940. 

{e] Failure to inquire and ascer- 
tain whether vicious dogs are kept 
upon premises upon which one is 


48. 

49. 
0. 
ie 


gence #°—(a) In General. 
liability for injuries by animals is deemed to be 

negligence,°® the ordinary doctrine of contributory 
negligence as a defense applies.°t Where, however, 

negligence in the ordinary sense is not the ground 
of “liability, contributory negligence, in the sense in 
which the term is ordinarily used, is not a good de- 
fense,>? but acts must be proved, with notice of 
the character of the animal, which will establish that 


‘being so led. 


by its owner to be viciously inclined.*® 
Statutory provisions. 

remedy by trespass instead of case is provided by 

A statute giving a right of action for 

certain injuries does not, however, supersede com- 

mon-law actions.*® 

b. Defenses—(1) Contributory Negli- 


In some jurisdictions a 


Where the foundation of 


about to enter, especially where he 


has obtained permission to enter, 
does not constitute contributory 
negligence. Sanders v. O'Callaghan, 


111 Iowa 574, 82 NW 969. 

[f] Mere entry by a trespasser is 
not negligence per se which will 
preclude a recovery for injuries in- 
flicted by a vicious animal kept on 
the premises, although he has knowl- 
edge that the animal is kept there. 
Marble v. Ross, 124 Mass. 44. 

[g] Going on premises where no- 
tice is posted.—It is not necessarily 
contributory negligence to go on 
premises where a sign of warning is 
displayed. Sylvester v. Maag, 155 
Pa..<225, (260A. 392,5°35) AmSRi9sns. 
And see Spellman v. Dyer, 186 Mass. 
176, 71 NE 295; Sarch v. Blackburn, 
4 Co & PY 2919) HEL bz3) 

[h] Leading a horse behind a 
wagon on a country road is not such 
contributory negligence as will pre- 
clude the owner from maintaining 
an action, under Mass. Pub. St. ¢ 
102 § 93, against the owner of a dog 
by whom the horse is bitten while 
Boulester v. Parsons, 
161 Mass. 182, 36 NE 790. 

@ [il Remaining on the street, as 
the time of a runaway, to guard one’s 
own team and the occupants of a 
vehicle is not contributory negli- 
gence. Hall v. Huber, 61 Mo. A. 384. 

[ij] Standing up in wagon.—That 
plaintiff raised himself to his feet by 
the reins, when his horses were sud- 
denly attacked by dogs, and while in 
that posture was thrown from the 
wagon and injured, is held not to 
show contributory negligence on his 
part. Meracle v. Down, 64 Wis. 323} 
25 NW 412. ; 

52. Conn.—Kelley v. Killourey, 81 
Conn. 320, 70 A 1031, 129 AmSR 220, 
15 AnnCas 163 and note; Woolf v. 
Chalker, 31 Conn. 121, 81 AmD 175. 

Del.— Jones v. Carey, 14 Del. 214, 
31_A 976. 

Til. —Chicago, ete., R. Co. v. Kuck- 
kuck, 197 Ill. 304, 64 NE 358. 

Towa.—Miles v. Schrunk, 139 Towa 
563, 117 NW 971; Shultz v. Griffith, 
103 Iowa 150, 72 NW 445, 40 LRA 


La.—Vredenburg v. Behan, 33 La. 
Ann. 627 (holding that the responsi- 
bility of one keeping an animal fera 
nature [a bear] is of such strict 
character that contributory negli- 
gence is no defense). 

N. Y.—Lynch v. McNally, 73 N. Y. 
347 [aff 7 Daly 1261; Muiler v. Mc- 
Kesson, 73 N. Y. 195, 204, 29 AmR 
123 [aff 10 Hun 44] (where the court 
said: “As negligence, in the ordi- 
nary sense, is not the ground of lia- 
bility, so contributory negligence, in 
its ordinary meaning, is not a de- 
fense. These terms are not used in 
a_ strictly legal sense in this class 
of actions, but for convenience. 
There is considerable reason in favor 
of the doctrine of absolute liability 
for injuries produced by a savage 
dog, whose propensities are known 
to the owner, on the ground of its 
being in the interest of humanity, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the injured person voluntarily brought the injury 
The eases all agree, ~ however, that 
if a person with knowledge of the evil propensities 
of a vicious dog wantonly excites him, or voluntarily 
and unnecessarily puts himself in the way of such 
an animal, he will be adjudged to have brought the 
injury upon himself, and will not be entitled to re- 
cover, either at common law or under the statutes.°* 
But provocation by another is no ‘defense.®> _ 

In an action founded on an injury to one domestic 
animal by another, plaintiff’s negligence which con- 
tributes to the injury is a complete defense.®® 


upon hiraself.53 


and out of regard to the sanctity of 

human life: but as these animals 

have different degrees of ferocity, 
and the rule must be a general one, 
_I think, in view of all the authori- 
' ties, that the rule of liability before 
indicated is a reasonable one, and 
that the owner cannot be relieved 
from it by any act of the person in- 
_jured, unless it be one from which it 
can be affirmed that: he caused the 
| _ injury himself, with a full knowl- 
edge of its probable consequences’’); 
Ervin v. Woodruff, 119 App. Div. 603, 

103 NYS *'1051; Schilling v. Smith, 

76 App. Div. 464, 78 NYS 586; Hun- 

ter v. Metropolitan Express Co., 50 

Misc. 158, 98 NYS 234. « 

[a] Every failure to exercise care 

is not negligence, and the rule of 
contributory negligence, in the sense 
in which that term is applied ordi- 
narily, does not govern in cases of 
injuries by animals. Rogers v. Rog- 
ers, 4 NYSt 373. 
: [b] ‘Contributory negligence in 
mitigation of damages.—The negli- 
gence of plaintiff contributing to the 
injury may be shown in mitigation 
of the damages. Lynch v. McNally, 

7 Daly 128 [aff 73 N. Y. 347]. 

‘53. Fye v. Chapin, 121 Mich. 675, 
80 NW 797; Lynch v. McNally, 73 
N. Y. 347 [aff 7 Daly 126]; Muller 
wv. McKesson, 73 N. Y. 195, 29 AmR 
123; Molloy v. Starin, 113 App. Div. 
852, 99 NYS 603; Rogers v. Rogers, 
4 NYSt 873; Peck v. Williams, 24 R. 
Tq. 583, 54°A.-881,°61 “LRA 351... But 
see May v. Burdett, 9 Q. B. 101, 58 
HEL, 101,.:4157 ‘Reprint: 1213,. 3 HRC 
108 (which was an action "for per- 
sonal injury inflicted by a monkey, 
where it was doubted if it would be 
a defense that the injury was oc- 
ecasioned solely by the willfulness of 
plaintiff after warning). 

[a] Ordinary familiarity with a 
dog running loose does not consti- 
tute such negligence as relieves de- 
fendant of liability. Lynch v. Mc- 
Nally, 73 N. Y..347. 

54, Conn.—Kelley v. Killourey, 81 
Conn. 320, 70 A 1031, 129 AmSR 220, 
15 AnnCas 163. 

Del.—Brown v. Green, 17 Del. 535, 
42)° A> 997. 

Ill.—Chicago, ete.,: R. ‘Co. v. Kuck- 
kuck, 197 Ill. 304, 64 NE 358 [aff 98 
Til. A. 25203 Mareau v. Vanatta, 88 
Tll. 132; Keightlinger v. Egan, 65 
Jll. 235; Donahue v. Frank E. Scott 
Transfer Co.;-141 Tl. A. 174; .-Meld- 
man v. Sellig, 110 Till. A, 130; Buck- 
ley v. Gee, 55 Ill. A. 388. 

Ky.—Tolin v. Terrell, 133 Ky. 210, 
117 SW 290; Wooldridge v. White, 
105 Ky. 247, 48 SW 1081; Bush v. 
Wathen, 104 Ky. 548, 47 SW 599. 

La.—Vredenburg v. Behan, 33 La. 
Ann. 627. 

Mass.—Ryan v. Warren, 216 Mass. 
556, 104 NE 353; Boulester v. Par- 
sons, 161 Mass. 182, 36 NE 790 (dic- 
tum); Marble v. Ross, 124 Mass. 44; 
Lyons v. Merrick, 105 Mass. 71; Munn 
v. Reed, 4 Allen 431. . 

Mich.—Brooks v. Taylor, 65 Mich. 
208, 31 NW 837. , 

Minn.—Fake v. Addicks, 45 Minn. 
37, 47 NW 450, 22 AmSR 716. 

Nebr. —Glidden v. Moore, 14 Nebr. 
84, 15 HN 326, 45 AmR 98. 

N. 


H. 555, 32 A 773; Quimby v. Wood- 
bury, 63 N. H. 370. 


H.—Chickering vy. Lord, 67 N.’ 
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N. Y.—Molloy v. Starin, 191 N. Y. 
21, 83 NE 58S, 16 LRANS 445, 14 
AnnCas 57 [rev 119 App. Div. 884, 
104 NYS 1133]; Muller v. McKesson, 
73.N. Y. 195, 29 AmR 123 [aff 10 Hun 
44]; Ervin v. Woodruff, 119 App. Div. 
603, 108 NYS 1051; Malloy v. Starin, 
113 App. Div. 852, 99 NYS 603; Far- 
ley -v; Picard; 78 Hun 560, 29 NYS 
802 [app dism 151 N. Y. 662 mem, 
46 NH 1146 mem]; Rogers v. Rogers, 
4 NYSt 373; Werner’ v. Winterbot- 
tom, 56 N. Y. Super. 126, 1 NYS 417; 
Hunter v. Metropolitan Express Co., 
50 Misc. 158, 98 NYS 234; Bogodo- 
now v. New York Lumber, etc., Co., 
46 Mise. 120, 91 NYS 331. See also 
Logue v. Link, 4 E. D. Smith 63; 
aha v. Jackson, 5 NYLegObs 


Or.—Dufee v. Cully, 3 Or. 377. 

Pa. i v. Atlantic Refining 
Co., 210 Pa. 628, 60 A 306; Harhart 
v. Youngblood, 27 Pa. 331. 

Tex.—Badali v. Smith, (Civ. A.) 
37 SW 642. 

Vt.—Worthen v. Love, 60 Vt. 285, 
14 A 461; Coggswell v. Baldwin, 15 
Vt. 404, 40 AmD 686. 


Eng.—Curtis v. Mills, 5 C. & P. 
489, 24 ECL 670; Sarch v. Black- 
burn, 4.46. & OP r 297. 19) AIChy 6233 
Brock y. Copeland, 1 Esp. 203. 

Ont.—Flett.v. Coulter, 5 Ont. L. 
375, 2 OntWR 142. 

See Holton v. Moore, 165 N. C. 


549, 81 SE 779. 

[a] “he principle is that when 
one’s conduct toward a dog or other 
animal is knowingly such as is cal- 
culated to incite or provoke it to 
acts of damage, its naturally result- 
ing action, in so far as it involves 
consequences to the inciter or pro- 
voker, is to be regarded-in law as 
his and not having reference to the 
animal in such manner as to be 
chargeable to its owner or keeper; 
and that in respect to knowledge of 
the natural consequences of his acts, 
he will be presumed to possess such 
as is common “ ordinary rational 
persons.’ Kelle v. Killourey, 81 
Conn. 320, 322, 16. VN De}: i 32) AmSR 
220; 15 AnnCas 163. 

[b] The act inviting the attack 
must take place at the time the at- 
tack is made in order to constitute 
a defense. Keightlinger v. Egan, 65 
Til. 285; Linck v. Scheffel, 32 Ill. A. 
Lie Fitzgerald Vv. Warholy, 109 App. 
Div. 606, 96 NYS 2438; Schilling v. 
Smith, 16 App. Div. 464, 78 NYS 586, 
12 NYAnnCas 99. 

[ec] Where a person interferes to 
stop a dog fight and is bitten, he 
must show that he was using due 


care. Raymond vy. Hodgson, 161 
Mass. 184, 36 NE 791; Matteson Vv. 
Strong, 159 Mass. 497, 34 NE 1077; 


Warrick v. Farley, 95 Nebr. 565, 145 
NW 1020.51 LRANS 45. 

[d] Where a bull was confined, 
and its character was known to a 
person who carelessly left the gate 
of its inclosure open, and the animal 
escaped and injured him, it was held 
that no damages were recoverable. 
Barhart y. Youngblood, 27 Pa. 331. 

[e] Accidentally stepping upon a 
dog is not such a provocation as will 
constitute a defense. Fake v. Ad- 
dicks, 45 Minn. 37, 47 NW _ 450, 22 
AmSR 716; Smith v. Pelah, Str. 1264, 
93 Reprint 1171; Buller N. P. 77 


[f] Merely patting a Pre dog 


[3 Codi], 109; 


(b) Injury to Child. Where a child is 
injured, it is no defense that he did not act with 
the discretion and judgment of a person of mature 
years, and defendant will be liable if the child used 
such care as is usual with children of his age;°? 
and the negligence of a parent cannot be imputed 


(2) Unlawful Act on Part of Plaintiff. 
The statutes of some states impose liability for dam- 
ages caused by dogs, except when the party injured 

‘is doing an unlawful act.’’ 5° 
that will defeat liability under the statute must be 


The unlawful act 


does not amount to contributory neg- 
ligence. Gordon v. Mackenzie, [1913] 
SsC2109: 

55. Scan arse v. Behan, 33 La. 


[a] Acts of children not imputed 
to teacher.—Mischievous conduct of 
school children during recess, with- 
out their teacher’s. knowledge or con- 
sent, in vexing a ram which attacked 
and injured the teacher, .cannot be 
imputed to her_in an action by her 
for injuries. Kinmouth vy. McDou- 
gall, 19 NYS 771 [aff139 N. Y. 612 
renee 35 NE 204 mem]. 

404, 40 AmD 686. 

[a] If plaintiff’s dog provoked the 
quarrel and caused the fight, defend- 
ant, as the owner of the other dog, 
cannot be made responsible for the 
consequences. Wiley v. Slater, 22 
Barb. (N. Y.) 506. 

57. Conn.—Woolf v. Chalker, 31 
Conn. 121, 81. AmD.175. 

Me.—Milliken y. Fenderson, 110 
Me. 306, 86 A 174; Garland v. Hewes, 
101 Me. 549, $4 A 914, 

Mass. —Hathaway v. Tinkham, 148 
Mass. 85, 19 NE’ 18; Plumley v. 
Birge, 124 Mass. 57, 26 AmR 645; 
Munn v. Reed, 4 Allen 431; McCarthy 
v. Guild, 12 Mete. 291. 

N. Y.—Schilling v. Smith, 76 App. 
eae 464, 78 NYS 586, 12 NyYAnnCas 

Wis.—Meibus v. Dodge, 38 Wis. 
300, 20 AmR 6. 

Que. —Bernier yv. Généreux, 12 Que. 
Ke B24 

As to contributory negligence of 
children see generally Negligence 
[29 Cyc 533 et seq]. 

[a] Boy teasing dog.—(1) An ac- 
tion may be maintained for an injury 
done by a dog toa boy thirteen years: 
of age, where it appears that defend- 
ant’s dog was about to cross a nar- 
row foot bridge, which he had a 
right to cross, and that the boy 
struck the dog with a stick, thereby 
inciting the dog to commit the in- 
jury. Plumley vy. Birge, 124 Mass. 
57, 26 AmR 645 (holding that the 
rule was that plaintiff was entitled 
to recover if he was in the exercise 
of that degree of care which, under 
like circumstances, would reasonably, 
be expected of a boy of his years and 
capacity). (2) Compare Garland v. 
Hewes, 101 Me. 549, 64 A 914 (where 
the court refused to disturb a judg- 
ment for defendant where the facts 
showed that plaintiff. a boy, struck 
the dog with his hand and pulled its 
ears). (3) In Bush v. Wathen, 104 
Ky. 548, 47 SW 599, 20 KyL 731, it 
was held that the act of a boy over 
twelve years of age in teasing a dog 
on exhibition at a bench show might 
bar a recovery by him for being bit- 
ten by the dog. 

{b]. Dog in safe place.—The owner 
of a dog which is confined in a safe 
place is not liable for damages to a 
boy who stuck his hand into the in- 
closure and was bitten by the dog. 


Badali v. Smith, (Tex. Civ. A.) 37 
SW 642. 
58. .Fye v. Chapin, 121 Mich. 675, 


80 NW 19 T~ But see. Logue v. Link, 
4 EH. D. Smith (N. Y.) 68. See gen- 
grey Negligence [29 Cyc 552) et 
seq]. 

59. See statutes of the several 
states; and cases infra this section. 


Coggswell v. Baldwin, 15 Vt." 
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one that directly contributes to the injury sus- 
tained,®° and the party must be doing the unlawful 
act at the time of the attack.®t Mere negligence 
not otherwise amounting to an unlawful act,®? or 
unnecessarily traveling on Sunday in disobedienc? 
of law,®* or permitting an animal to run at large 
in the public highway * is not such an unlawful act 
as is contemplated by the statute. 

[§ 352] c. Jurisdiction and Venue. General 
principles respecting the jurisdiction of courts and 


.the venue of actions must be followed where it is' 


sought to recover for injuries caused by trespassing 
or vicious animals.® 

[§ 353] d. Parties—(1) Plaintiffs. As in other 
tort actions, the person injured is the proper party 
plaintiff.°° For an injury to a minor child the 
owner of the dog inflicting the injury is liable to 
the parent for the loss of the child’s services and 
the expense incurred in treating and curing the 
ehild.6* Conversely, a minor has a cause of action 
for injury inflicted on a parent resulting in death ;°° 
‘and for injuries inflicted upon cattle a bailee may 
sue.°? 

[§ 354] (2) Defendants. Under proper allega- 
tions and proof, one who owns and one who harbors 
a vicious animal may both be made responsible, in 
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Pid 


the same action, for a resulting injury,’ and all 
who take part in harboring a vicious animal may be 


Egg 351-355 


sued jointly in an action for damages resulting from _ : 


the vicious conduct of such animal.74 Where sev- 
eral persons participate in the wrongful act of turn- 
ing animals into a place where another animal is: 
rightfully depasturing, and such animals injure the 
one rightfully there, the wrongdoers are jointly 
liable for the injury, without regard to the owner- 
ship or viciousness of the animals turned into the 
place.72 By statute, in some states, the several 
owners of different dogs jointly doing mischief are 
made jointly or severally liable for the whole dam- 
age. 
owners cannot be joined in a single action, as each 
is liable only for the damage done by his own ani- 
mal.’ 

[§ 355] e. Pleading—(1) Declaration, Petition, 
or Complaint 7*—(a) In General. Where plaintiff 
pursues a common-law remedy to recover damages for 


injuries inflicted by animals, the ordinary averments, _ 


of a declaration in trespass or case with appropriate 
allegations as to the damages done are ali that are 
requisite.*©> Where plaintiff seeks to recover under 
a statute he must aver facts bringing his case with- 
in the statutory provisions;’® and a complaint fail- 


In the absence of such a statute, the several’ 


60. Beckler v. Merringer, 131 Iowa 
614, 109 NW 185. ~° 

[a] Yeasing a dog is not an un- 
lawful act within the meaning of the 
statute; but it may constitute such 
gontributory negligence as will bar 
a recovery for the injury done by the 
dog. Bush y. Wathen, 104 Ky. 548, 
47 SW 599, 20 KyL 731. See also 
supra § 349. 

61. Beckler v. Merringer, 131 Iowa 
614, 109 NW 185; Van Bergen y. Eul- 
berg, 111 Iowa 139, 82 NW 483. 

62. Shultz v. Griffith, 103 Iowa 
150, 72 NW 445, 40 LRA 117. 

63. Schmid vy. Humphrey, 48 Iowa 
652, 30 AmR 414; White v. Lang, 128 
Mass. 598, 35 AmR 402. 

64 Beckler v. Merringer, 131 Iowa 
614, 109 NW 185. 


65. See generally Courts; Venue 
[40° Cye 1]. : 
Venue in actions for injuries 


caused by diseased animals see supra 


170. , 

{a] Extraterritorial jurisdiction. 
—In accordance with the general 
rule that actions to recover statutory 
damages cannot be maintained under 
state laws where the cause of action 
arises in a foreign state unless the 
state where it arises has a similar 
law, it has been held that a person 
bitten in New Hampshire by a dog 
which is kept in Massachusetts can- 
not recover statutory damages there- 
for in Massachusetts under the stat- 
utes of that state, the injury not be- 
ing subjeet to action or indictment 
by the laws of New Hampshire. Le 
Forest v. Tolman, 117 Mass. 109, 19 
AmR 400. 

66. See Parties [30 Cyc 1]; Torts 
[38 Cye 462]. 

67. McCarthy v. Guild. 12 Metce. 
(Mass.) 291. See also Parent and 
Child [29 Cyc 1637]. 

68. Delisle v. Bourriague, 105. La. 
77, 29 S 731, 54 LRA 420. See also 
Death [13 Cye 3361. 2 

69. Mason v. Morgan, 24 U. €..Q. 
B. 328. See Bailments [5 Cyc 210]. 

70. O’Rourke v. Finch, 9 Cal. A. 
324, 99 P 392; Quilty v. Battie, 135 
N. Y. 201, 32 NE 47, 17 LRA 521. 

[a] Rule in Massachusetts.—Un- 
der Rev. L. (1902) ¢ 102 § 146, mak- 
ing the “owner or keeper” of a dog 
liable for injuries occasioned by it, 
the owner and keeper are not jointly 
and severally liable, and after the 
recovery of a judgment for such an 
injury against one of them, which 
remains unsatisfied by reason of the 
judgment debtor taking the poor 
debtor’s oath, an action cannot be 


maintained against the other for the 
same injury. Galvin v, Parker, 154 
Mass. 346, 28 NE 244. 

{[b] Dog kept by partuership.— 
Where a partner owns a dog which 
is kept by his firm, he is the owner 
and keeper within the terms of a 
statute making the owner or keeper 
liable, and an action may be main- 
tained against him alone without 
joining his partners. Grant v. Ricker, 
74 Me. 487. 

{[c] Where the owner ig without 
fault he is: not liable jointly with 
the keeper or harborer. Cowan v. 
Dalziel, 5 Rettie 241. 


71. Hayes -v.. Smith, 62\"Oh*_ Sit: |i 
161, 56 NE 879 [aff 8 Oh. Cir. Dec. 
92. 15. “OnN Cire Ce S00 tier? ony 


O’Connor, 63 Pa, 341. 

Joint and several liability of tort- 
feasors.—See Parties [30 Cyc 121]; 
Torts [38 Cyc 483]. 

72. Martin v. Farrell, 66 App. Div. 
177, "2 NYS’ 934 

73. See supra § 335. 

74. ([a] For form of declaration 
or complaint: (1) For personal in- 
juries inflicted by a bear see Mar- 
quet v. La Duke, 96 Mich. 596, 55 NW 
1006. (2) For personal injuries in- 
flicted by a bull see Brooks v. Tay- 
lor, 65 Mich. 208, 31 NW 8387. (3) 
For personal injuries inflicted by a 
horse see Kitchens v. Elliott, 114 Ala. 
290, 21 S 965; Popplewell v. Pierce, 
10 Cush. (Mass.) 509. (4) For in- 
jury to a horse, inflicted by another 
horse running at large see Decker v. 
Gammon, 44 Me. 322, 69 AmD 99. 
(5) For injuries: to sheep inflicted 
by a dog see Smith v. Montgomery, 
52 Me. 178; Fairchild v. Rich, 68 Vt. 
202, 34 A 692. (6) For personal in- 
juries inflicted by dogs see Fried- 
mann v. McGowan, 17 Del. 436, 42 
A 723; Clanin v. Fagan, 124 Ind. 304, 
24 NE 1044; Partlow v. Haggarty, 35 
Ind. 178; Hahn y. Kordula, 5 Kan, A. 
142, 48 P 896; Mitchell v. Chase, 87 
Me. 172, 32 A 867; Hussey v. King, 
83 Me. 568, 22 A 476; Fitzgerald v. 
Dobson, 78 Me. 559, 7 A 704; Searles 
v. Ladd, 123 Mass. 580; French v. 
Wilkinson, 93 Mich. 322, 53 NW 530; 
Card’ ‘v.-'Case, O52" Br 622,25 (2 HOE 
622, 136 Reprint 1022; Curtis v. Mills, 
5 C. & P. 489, 24 ECL 670. 

75. Ala.—Kitchens v. Elliott, 114 
Ala. 290, 21 S 965. 
ogee v. Hagegarty, 35 Ind. 

Kan.—Hahn vy. Kordula, 5 Kan. A. 
142, 48 P 896. 

N. Y.—Woodbridge’ v. Marks, -5 
App. Div. 604, 40 NYS 728. 


‘is sufficient. 


S. C.—MecCaskill v. Elliott, 36 S. 
ICs Ta 196). 538" Am D706: ar * 
' Gee generally Trespass [38 Cyc 
1078]; Case, Action on [6 Cyc 695]. 

[a] Animal unlawfully at large.—. 
Where the animal doing the mischief 
is at the time running at large in 
violation of the law, a complaint 
‘showing that plaintiff suffered injury 
as a result of the breach of the law, 
Kitchens v. Elliott, 114 
Ala. 290, 21 S 965. : 

76. Cal.—Merritt vy. Hill, 104 Cal. 
184, 37 P 893. ; 

Ind.—Columbia Tp. v. Pipes, 122 
Ind. 238, 23 NE 750. 

Kan.—Wells v. Beal, 9 Kan. 597. 

Mich.—Slater v. Sorge, 166 Mich. 
173, 181 NW 565; Monroe v. Rose, 38 
Mich. 347. 
een eae v. Williams, 2 Mont. 


Nebr.—Meyers v. Menter, 63 Nebr: 
427, 88 NW 662; McCullough vy. Col- 
fax County, 4 Nebr. (Unoff.) 5438, 95 
NW 29. 

N. J.—Britin v. Van Camp, 3 N. 
J. L. 662. 

Or.—Walker v. Bloomingcamp, 34 
Ory 391,943P21-75,75622 2809. 

S. C.—Cockfield v. Singletary, 49 
S.C.) La2ag. 

Syctprntes yg: Se v. Catrin, 2 Overt. 

Tex.—Burch vy. Samples, (Civ. A.) 
74 SW 81. 

Vt.—Fairchild vy. Rich, 68 Vt. 202, 
34 A 692; Adams y. Hall, 2 Vt. 9, 19 
AmD 690. 

[a] Injury by dog.—In an action 
under.a statute giving a right of ac- 
tion without proof of scienter where 
a dog injures any domestic animal; 
or assaults or injures any person 
traveling on the highway or out of 
the inclosure of the dog’s owner or 
keeper, it must be averred that the 
injury was caused by the dog, and 
the injury must be set forth as a 
cause of action on the statute. Mon- 
roe v. Rose, 38 Mich. 347. : 

{b] Injury to sheep.—Under the 
Vermont statute giving an action of 
trespass to the owner of any sheep 
injured by dogs, the action cannot 
be sustained unless defendants are 
brought within the provisions of the 


statute. Adams v. Hall, 2 Vt. 9, 19 
AmD 690. ; 
[c] Allegation of ownership.—An 


allegation of ownership or posses- 
sion of an animal by defendant is 
equivalent to an allegation that he 
was the “owner or keeper” at the 
time of the injury. Snow v. Mc- 


.! Cracken, 107 Mich. 49, 64-NW 866. 


For later cases, developments and changes in the law see cumulative Annotations, same title. page and note number. 
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§§ 355-357] 


ing to set out all of such facts is insufficient.77 Un- 
der a complamt.based on the common-law liability 
alone a recovery cannot be had under the liability 
created by statute."® Where, however, a complaint 
is based on the statute, but the averments are suffi- 
ciently comprehensive to show a common-law lia- 
bility, it is not erroneous for the court to submit the 
question of liability at common law to the jury.7 
And, although the pleading is insufficient as a plead- 
ing framed on the statute, if it sets forth a good 
eause of action at common law it will not be. de- 
murrable merely because ‘it asks for the statutory 
double damages.*®° 
_. Conclusion against form of statute. Where the 
action is brought under a statute, it has been held 
unnecessary to formally allege that the acts were 
done contrary to the form of the statute.8! But a 
different view has been taken in South Carolina.®? 
Such express averment shows that the declaration is 
upon the statute.®* 
[$356] (b) Viciousness and Scienter—aa.: Ne- 
_cessity of Averment. Where viciousness and scien- 
ter are essential elements of liability,84 plaintiff 
must allege that the animal was vicious,®° and that 
defendant had knowledge thereof.®* But this is 
[d] “Hurried” for “worried.”—J|be insufficient, 


In an action brought against the 
owner of dogs to recover damages 
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for there must be 
an express reference to the statute, 
as by the words 


(sow Tt 


unnecessary where the foundation of the action is 
negligence,®? or where scienter is dispensed with by 
statute.5§ 

Statutes do not supersede common law. Statutes 
dispensing with proof of scienter and providing a 


‘special remedy for injuries by a vicious dog do not 


supersede the common-law remedies, and actions for 
such injuries may still be maintained under the 
common-law rules.*® But where a statute dispensing 
with an allegation and proof of scienter is in force, 
if plaintiff brings his action under the common law, 
and not under the statute, he must aver and prove 
the scienter.°° 


Surplusage. Unnecessary averments of defend- 


-ant’s knowledge of the vicious character and habits 


of the animal doing the injury are regarded as sur- 
plusage and require. no proof.®t 

[§ 357] bb. Sufficiency of Averment. Where it 
is necessary to aver the viciousness’ of the animal 


/ and the scienter of the owner, these facts must be 


set forth with certainty and not in doubtful or am- 
biguous terms.®? The averment of scienter must 
be as to knowledge of the viciousness,®*? and the vi- 
ciousness averred should be of the specific character 
which caused the injury.°* But ordinarily a gen- 
Mich.—Newton v. Gordon, 72 Mich. 


642, 40 NW 921. 
‘contrary to the 


damages, 


for killing and ‘‘worrying” plaintiff's 
sheep, founded on Mich. Comp. L. § 
1645, it was held that the words 
“drove, chased, and hurried,’ used 
in plaintiff’s declaration, are equiva- 
lent to, or within the meaning of, 
the word ‘‘worried,’ as used in said 
Section, and that an allegation that 
the sheep were pasturing on plain- 
 tiff’s farm and were in his posses- 
sion when the wrong was done suffi- 
ciently alleges that they were out of 
defendant’s inclosure. Dorr Vv. 
Loucks, 2Mich. N. P. 182. 
; gh Jessop: v. Sharp, 2 N. J. 


78. Peterson v. Conlan, 18 N. D. 

» 205, 119 NW 367. 
[a] -Common-law declaration for 
statutory damages.—In an action of 


' trespass to recover damages for in- 


jury to plaintiff's hogs, a declaration 
in the usual form, and not under the 
statute making provision for double 
is not sufficient to enable 
plaintiff to recover statutory. dam- 


BRO Hpac v. Wedgworth, 22 
Ala : 
79, Miles v. Schrunk, 139 Iowa 


563, 117 NW 971. 

80. Kneale v. Price, 21 Mo. A. 
295: 
81. Leone v. Kelly, 77 Conn. 569, 
60 A 136, 1 AnnCas 947 (holding that 
Gen. St. § 4487, making the owner or 
keeper of a dog liable for damage 
done by. him, is remedial and not 
penal, and that under the Connecti- 
cut Practice Act a complaint is suffi- 
ecient if its allegations show that 
the action is brought upon the stat- 
ute, and not otherwise, although the 
statute is neither counted upon nor 
recited); Mitchell v. Clapp, 12 Cush. 
(Mass.) 278 [foll Reed v. Northfield, 
13 Pick. 94, 23 AmD 662] (where the 
statute gave double damages, | and 
the court refused to arrest the judg- 
ment, because the injurious acts 
were not alleged to have been done 
contra formam statuti, the court say- 
ing, “This is essentially a remedial 
and not a penal statute’). See gen- 
erally Pleading [31 Cyc 113 text and 
note 15]. if 

82. Cockfield v. Singletary, 49 S. 
Cc. L.. 240, 242 (where the statute 
gave double damages, and the court 
said that this was “‘very much in the 
shape of a penalty,” and stated the 
rule as follows: ‘If an offence be 
ereated by statute, and a penalty be 


inflicted, the mere statement of the: 


facts constituting the offence will 


form of the statute,’ &c., in or- 
der that 
plaintiff grounds his case upon, and 
intends to bring himself within, the 
statute’’). 

83. Rowe v. Bird, 48 Vt. 578. 

[a] Declaration under statute.— 
A count alleging in substance that 
defendant’s dog, by him owned and 
kept, at a time and place named, did 
worry and wound plaintiff's sheep, 
in consequence whereof some died, 


and contrary to the form, foree, and 
effect of section 9, chapter 104, of 
the General Statutes, is a declara-+ 
tion on the statute. 
48 Vt. 578. 


531, 25 NE 596; Brooks v. Taylor, 65 


Kay, 1.0K12-59;730, P, 232. 
86. U. S.—Congress, etc., Spring 
Co.iv. Edgar,+99 Ui. S: 


645, 25 L. ed. 
487. 


Ala.~Smith vy. Causey, 22 Ala. 568; 
Durden v. Barnett, 7 Ala. 169. 

Cal.—Laverone v. Mangianti, 41 
Cal. 138, 10 AmR 269. 

Je: C.—Murphy v. Preston, 16 D. C. 
‘514. 

Ill.—Mareau v. Vanatta, 88 Ill. 132; 
Stumps v. Kelley, 22 Ill. 140; Ward 
v. Danzeizen, 111 Ill. A. 163; Moss 
v. Pardridge, 9 Ill. A. 490. 

Fgh onus Wary v. Smith, 12 KyL 

Me.—Decker v. Gammon, 44 Me. 
322, 69 AmD 99. 

Mich.—Brooks v. Taylor, 65’ Mich. 


208, 31 NW 837. 
Mo.—Beckett v. Beckett, 48 Mo. 


396. 

N. Y.—Laherty v. Hogan, 13 Daly 
533, 1 NYSt 84 {aff 2 NYCityCt 197]; 
Van Ness v. Desheimer, 2 NYCityCt 
208 note. q 

Okl.—Meegan v. McKay, 1 Okl. 59, 
300P 12324 

Eng.—Fleeming v. Orr, 2 Macq. 14, 
29 EngL&Hq 16; Buxendin v. Sharp, 
2 Salk. 662, 91 Reprint 564. 

N. B.—Elliott v. Doak, 36 N. B. 
328. 


Ont.—Chase v. McDonald, 25 U. ©. 
Core ob20: 

87. Farber v. Roginsky, 123 App. 
Div. 38; 107 NYS 755. 

88. Conn.—Leone v. Kelly, 77 
Conn. 569, 60 A 136, 1 AnnCas 569. 

Mass.—Pressey v. Wirth, 3 Allen 
9A. 


it may appear that the |, 


1268. 


ete., to the:great damage of plaintiff, |, 
‘Klingman v.. Smith, 12. KyL 96. c':! 


Rowe v.’ Bird, || 
bay ‘ 


84. See supra §§ 321-326. 
85. Ward v. Denzeizen, 111 Ill. A. 
163; Klenberg v. Russell, 125 Ind. | 


Mich. 208, 31 NW 837; Meegan v. Mc-’ 


(1021; 1 Viner Abr. 234. 


Oh.—Gries v. Zeck, 124 Oh. St. 329; 
Job -v. ‘Harlan; 13 Oh. St. 485. . 

Wis.—Legault v. ‘Malacker, 9156 
Wis. 507, 145 NW-1081. : 

N. B.—Smith v. Buck, 29 N. B. 

[a] Where statutes have enlarged 
the common-law liability of owners 
or keepers of -.dogs it :.is no longer 
necessary to allege that the dog was, 
in fact,.accustomed to bite. Pressey 
v. Wirth, 3 Allen (Mass.) 191. 

89. Monroe v. Rose, 38. Mich. 347.5 

30.. Wormley v. Gregg, 65 Ill. 251; 


91. Me.—Decker ‘v. 
Me. 322, 69 AmD 99. 
Mass.—Lyons v. Merrick, 


Gammon; ' a44 
105 Mass. 
Mo:—Jacobsmeyer v. Poggemoeller, 


47 Mo. A: 560. 
Pa.—Goodman vy. Gay, 15 Pa.-188; 


1538 AmD 589. 


» Wis.—Chunot vy. Larson, 43 Wis. 


1536, 28 AmR 567. 


[a] Where a statute dispenses 
with proof of scienter in the case of 
a dog, ‘an averment that defendant 
had knowledge of the vicious char- 
acter of his dog is surplusage, .and 
requires no proof to sustain it. 
dec obeney oF v. Poggemoeller, 47 Mo. 


92. Murphy v. Presion, 16 D. C: 
514; Kelly v. Wade, L. R. 12 Irv 424; 
Kinnion v. Davies, Cro. Car. 487, 79 
Reprint 1021; Mason v. Keeling, 1 
Ld. Raym. 606, 91 Reprint 1305, 12 
Mod. 332, 88 Reprint 1359. 

93. Kinnion vy. Davies, Cro. Car: 
oon 79 Reprint 1021; 1 Viner Abr: 


[a] Averment held insufficient.— 
An averment that defendant know- 
ingly kept a dog accustomed to worry 
sheep is insufficient because it may 
be that he knowingly kept’ the dog. 
and yet did not know that he was 
accustomed to worry sheep. Kinnion 
v. Davies, Cro. Car. 487, 79 Reprint 
To same ef- 
fect Murphy v. Preston, 16. D. C. 514. 

94. Keightlinger v. Egan, 65 Ill. 


eo Ward v. Danzeizen, 111 Ill. A. 
[a] Where a disposition to bite 


other animals is averred, the kind of 
animals which are the objects of the 
viciousness should be stated, al- 
though a general averment is good 
after verdict. Jenkins vy: Turner, 1 
Ld. Raym. 109, 91 Reprint. 969, 2 
Salk. 662, 91 Reprint 564. 

{b] In action for personal ‘injury 
a count is demurrable which avers. 


113° [3iCi we) 


eral statement of the ferocious or mischievous dis- 
position of the animal and of defendant’s knowl- 
edge thereof is sufficient.°° Conversely, a complaint 
averring that the animal had a disposition to do 
specified mischief is sufficient without averring spe- 
cifically that it was vicious.®* Such averments are 
averments of fact and not conclusions.*? 

[§ 358] (c) Negligence. Where the animal that 
committed the injury complained of was fere natu- 
re, it is unnecessary to allege negligence on the 
part of its owner or keeper,®* for he is bound at 
his peril to keep such an animal under control.*® 
Where the animal committing the injury, although 
mansuete nature, was known by its owner or keeper 
to have broken through the tameness of its nature 
and become of vicious character and habit, it is not 
requisite, if the scienter of the owner or keeper 
has been properly alleged, to aver negligence or de- 
fault in the se¢uring or taking care of the animal.+ 
And such averment, if made, may properly be treat- 
ed as surplusage.2 Where, however, negligence is 
the foundation of the action, or scienter is not al- 
leged, it is necessary to aver the negligence of de- 
fendant,’? although it is not necessary to set forth 
facts, or acts of omission or commission on the part 
of defendant which amount to negligence.* 
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[§ 359] (d) Place of Keeping Animal. The 
place of keeping the animal need not be stated; the 
fact of keeping is sufficient.® 

[§ 360] (e) That Animal Not Confined. In an 
action for injuries sustained from being attacked 
by a vicious animal it is not necessary to allege 
that the animal was not confined, confinement being 
an affirmative defense, to be alleged and proved by 
defendant.® 

[§ 861] (f) Negativing Contributory Negli- 
gence.’ The courts are not in harmony on the 
question of the necessity of negativing the negli- 
gence of plaintiff, and the conflict appears even in 
the decisions of the same jurisdiction. However, 
the great weight of authority sustains the rule that 
an averment of care or freedom from negligence on 
the part of plaintiff is unnecessary.2 Where the 
complaint unnecessarily negatives plaintiff’s contrib- 
utory negligence such averment may be treated as 
surplusage and need not be proved.® 

Contrary rule. In some jurisdictions, however, it 
is held that the complaint must negative contribu- 
tory negligence on the part of plaintiff.?° 

[§ 362] (g) Negativing Engagement in Unlawful 
Act. Under a statute providing that no recovery 
can be had where the injured person is doing an 


merely that the dog was accustomed 
to bite, and does not state that the 
dog was accustomed to bite persons 
or mankind. “He may have been ac- 
customed to bite dogs or other ani- 
mals, but proof of this would not 
warrant a_ recovery.’ Feldman v. 
Sellig, 110 Ill. A. 130. 

{c] Defect cured by ‘verdict.— 
Where a cause of action for per- 
sonal injuries from the bite of a 
dog is imperfectly stated, the defect 
being the failure to aver that the 
dog was accustomed to bite persons, 
the defect is curable by verdict for 
plaintiff, in case the verdict is sup- 
ported by the evidence. Feldman v. 
Sellig, 110 Tll. A. 130. 

95. Guenther v. Fohey, 26 Ind. A. 
93, 59 NE 182 (holding that a com- 
plaint for injuries inflicted by the 
bite of a dog, averring the dog’s 
fierce disposition and defendant's 
knowledge, was sufficient without al- 
legations showing that it was the 
dog’s habit to bite mankind); Slater 
v. Sorge, 166 Mich. 173, 131 NW 
565; Hartley v.° Harriman, 1 B. & 
Ald. 620, 106 Reprint 228, sub nom. 
Hartley v. Halliwell, 2 Stark. 212503 
ECL 381 (from which it seems that 
an averment that dogs are of a 
ferocious disposition will be suffi- 
cient, without alleging specifically 
that they are accustomed to bite and 
worry sheep); Jenkins v. Turner, 1 
Ld. Raym. 109, 91° Reprint 369, 2 
Salk. 662, 91 Reprint 564; Buxendin 
v. Sharp, 2 Salk. 662, 91 Reprint 564. 

{a] Complaints held sufficient.— 
(1) A complaint alleging that on and 
prior to a day specified’ defendant 
“kept a dog which he well knew was 
of a fierce and dangerous nature, 
and improper to go at large, and ac- 
customed to attack and bite man- 
kind” is not objectionable for not 
specifically alleging that at the time 
of the injury defendant was permit- 
ting his dog to run at large, knowing 
his vicious disposition. Clanin v. 
Fagan, 124 Ind. 304, 24 NE 1044. (2) 
In Partlow v. Haggarty, 35 Ind. 178, 
a complaint alleging that defendant 
wrongfully kept a dog and suffered 
him to go at large, and that he at- 
tacked and bit plaintiff, and also al- 
leging knowledge by defendant of the 
fact that the dog was accustomed to 
commit such injuries, was held to be 
sufficient. 

96. Graham v. Payne, 122 Ind. 403, 


.24 NE 216; Kelly v. Wade, L. R. 12 


Ir. 424. 
97. Guenther v. Fohey, 26 Ind. A. 
93, 59 NE 182. 


98. Congress, etc., 
Edgar, 99 (Ui; Sr645)025" Le Vedi'487; 
Jackson vy. Baker, 24 App. (D. C.) 
100; Decker v. Gammon, 44 Me. 322, 
69 AmD 99; May v. Burdett, 9 Q. B. 
101, 58 ECL LODPOLLS Reprint 1213 
3 ERC 108; Rex v. Huggins, 2. La. 
Raym. 1574, 92 Reprint 518; Jackson 
v. Smithson, 15M. & W. 563; 1 Hale 
Pi. 430: 

99. See supra § 316. 


1. U. S.—Congress, etce., gs 


Co. v. Edgar, 99 U. S. 645, 25 L. ed. 


487. 

Conn.—Woolf v. Chalker, 31 Conn. 
121, 81 AmD 175. 

Ind.—Graham_ v. Payne, 122 Ind. 
403, 24 NE 216; Partlow v. Hag- 
garty, 35 ands 783 

Me.—Decker v. Gammon, 44 Me. 
322, 69 AmD 99, 

Md.—Twigg v. Ryland, 62 Md. 380, 


50 AmR 226. 

Mass.—Popplewell vy. Pierce, 10 
Cush. 509. 

Mich.—Snow v. McCracken, 107 


Mich. 49, 64 NW 866; Brooks vy. Tay- 
lor, 65 Mich. 208, 31 NW 837. 

Mo.—Forbes v. Shellabarger, 50 
Mo. 558. 

N. H.—Chickering v.° Lord, 67 N. 
Er 5S bbe SciAus roe 

N. Y.—W oodbridge v. Marks, 5 
App. Div. 604, 40 NYS 728 [aff 14 
Misc. 368. 36 NYS 81]. 

S. C.—McCaskill vy. Elliot, 36 S. C. 
L. 196, 53 AmD 706. 

Eng.—May v. Burdett, 9 Q. B. 101. 
58 ECL 101, ‘125 Reprint 1213, 3/ERC 
10834 Card ‘vy. + Case, 65 Cx: B) "622, 57 
ECL 622, 136 Reprint 1022; Thomas 
v. Morgan, 2 C. M. & R. 496; Rex v. 
Huggins, 2 Ld. Raym. 1574, 92 Re- 
print 518; Jackson vy. Smithson, 15 
M. & W. 563; Cropper v. Matthews, 2 
Sid. 127, 82 Reprint 1293; Smith v. 
Pelah, Str. 1264, 93 Reprint 1171; 
1 Hale P. C. 430. 
on B.—HElliot v. Doak, 36 N. B. 

2. Card ‘vs Case, 5 Ce-Bis622) *57 
ECL 622, 136 Reprint 1022. 

3. Marsh v. Koons, 78 Oh. St. 68, 
84 NE 599, 125 AmSR 688, 16 LRANS 
647, 14 AnnCas 621; Elliott v. Doak, 
36 N. B. 328. 

[a] Where fence laws are in op- 
eration it should be alleged that de- 
fendant neglected to maintain proper 
fences. Smith v. Causey, 22 Ala. 568. 
See also Burke v. Daley, 32 Ill. A. 
326 (where an averment that defend- 
ant negligently permitted his half of 
a partition fence between his land 
and plaintiff’s to get out of repair, 
and that in consequence thereof 


Spring Co. v.| plaintiff's horse got out on to de- 


fendant’s land and was there killed 
by defendant’s bull, was held suffi- 
cient as an allegation that the in- 
jury was caused by defendant’s neg- 
ligence). 

4. Hannibal, ete, R. Co. v. Ken- 
ney, 41 Mo. 271 (where it was al- 
leged by a railroad company in its 
petition that a large nymber of 
mules belonging to defendant unlaw-- 
fully and by reason of his negligence 
were upon plaintiff's track at a point 
where it was not plaintiff’s duty to 
erect and maintain fences, and that 
they came in contact with a train 
running on the track, thereby causing 
damage to plaintiff, this was held 
sufficient without setting forth evi- 
dence). 

Averment of negligence see Neg- 
ligence [29 Cyc 569 et seq]. 

[a] The keeping of an animal 
with knowledge of its vicious pro- 


-pensities is a sufficient allegation of 


negligence, without any other direct 
averment of negligence. Brooks v. 
Taylor, 65 Mich. 208, 31° NW 837. 
And see supra § 319. 

5. Brooks v. Taylor, 65 Mich. 208, 
31 NW 837. 

6. Graham y. Payne, 122 Ind. 403, 
24 NE 216. 

7. See generally Negligence [29 
Cyc 575 et seq]. 

8. Conn.—Woolf v. Chalker, 31 
Conn.’ 121, ‘81’ AmD* 175. 

Tll.—Chicago, ete., R. Co. v. Kuck- 
kuck, 197 Ill. 304, 64 NE -358 [aff 
98 Til. A. 2524. Contra Ward vy. 
Danzeizen, 111 Ill. A. 168. 

Iowa.—Miles v. Schrunk, 139 Iowa 
563, “117 ' NW. 971; Beckler v. Mer- 
ringer,, 131 Iowa 614, 109 NW 
185 [overr Stuber v. Gannon, 98 
Iowa 228, 67 NW 105; Gregory v. 
ee 98 Iowa 246, 61 NW 


Ky.—Bush v. Wathen, 104 Ky. 548, 
47 Sw 599, 20° KyL 731. 

Me.—Hussey v. King, 83 Me. 568, 
22 A 476. Contra Garland v. Hewes, 
101 Me. 549, 64 A 914 (decided under 
Rev. St: ec 4 § 52). 

Mass.—Popplewell v. Pierce, 10 
Cush. 509. 

Mich.—Brooks y. Taylor, 65 Mich. 
208, 31 NW 827. 

Eng.—May v. Burdett, 9 Q. B. 101, 
58 ECL 101, 115 Reprint 1213, 3 ERC 
1084 1° HalexPs C7430: 

9. Hunter v. Metropolitan Express 
Co., 50 Misc. 158, 98 NYS 234. 

10. Eberhart’ v. Reister, 96 Ind. 
478; Williams v. seteestn 74 Ind. 25,. 
39 AmR 76. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


es 


~ -§§ 362-366] 


unlawful act, plaintiff need not allege that he was 
not engaged in an unlawful act at the time of the 
‘injury, such exception being matter of defense to 


be alleged and proved by defendant.1! 

[§ 363] (h) Joinder of Counts and Causes of 
Action. The usual rules as to the joinder of counts 
and causes of action prevail in actions to recover 
for injuries inflicted by animals.1? A count on a 
statute for double damages may be joined with a 
count at common law for damages of like kind, 


where the form of action given by the statute is 


. 


the same as that at common law.'? Where plain- 
tiff declared in one count for entering his close, 
and there destroying his mare, and in another in 
ease for keeping the bull which did the damage, 
knowing his vice, ete., having recovered a general 
verdict, he is not bound to elect upon which count 
to take his verdict.1+ 

[§ 364] (2) Plea or Answer. The prima facie 
case stated by plaintiff must be met by a denial or 
a confession and avoidance.1® The plea or answer 
should be in conformity with the general rules in 
respect to such pleadings, and should set up any 
facts on which defendant relies to escape liability.*® 

A plea of not guilty puts in issue the viciousness 
of the animal doing the injury and the scienter of 
the owner or keeper.*7 That a vicious animal was 


properly kept is generally an affirmative defense 


which defendant must aver and prove.'® 

Plaintiff doing unlawful act. Where under a stat- 
ute a recovery for an injary inflicted by an animal 
may be defeated by proof that plaintiff, at the time 


11. Beckler v. Merringer, 131 Iowa 
614, 109 NW 185 [overr on this point 
Stuber v. Gannon, 98 Iowa 228, 67 
NW 105; Gregory v. Woodworth, 93 
Iowa 246, 61 NW 962]; Van Bergen 
v. Eulberg, 111 Iowa 139, 82 NW 
483; Schmid v. Humphrey, 48 Iowa 
652, 30 AmR 414; Wolff v. Lamann, 
108 Ky. 3438, 56 SW. 408, 21 KyL 
1780; Bush v. Wathen, 104 Ky. 548, 
47 SW 599, 20 KyL 731. See also 
Klingman vy. Smith, 12 Kyl 96 


15. 
403, 24 NE 216. 
16. 
seq]. 
[a] 
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‘animal. 


upon the issues found in their fa- 
Swift v. Applebone, 


: Mason vy. Morgan, 24 U. C. Q. 
Graham v. Payne, 
See Pleading 
Defense of feme covert.—The 


defense that one of two joint de- 
fendants is a married woman having 


[C32] a3 


of the injury, was doing an unlawful act, it is in- 
cumbent on defendant to plead that plaintiff was 
doing an unlawful act which contributed to the in- 
jury.?? 

[§ 365] (8) Amendments.*° A complaint in tres- 
pass at common law for an injury by a dog may 
be amended by adding a count setting up a claim 
for double damages, under a statute.2t Where sci- 
enter is a necessary averment and is not made, but 
proof thereof 1s made without objection, the defect 
will be disregarded on appeal, and it may be reme- 
died by amendment before or after judgment.?? 

[§ 366] f. Issues, Proof, and Variance. Every 
essential allegation of plaintiff’s pleading must be 
supported by appropriate proof,?* and there must be 
no material variance between the facts alleged and: 
the facts proved.?* Unnecessary allegations need 
not be proved.?® 

Vicious habits. Specific allegations as to vicious- 
ness must be proved as laid.2° But any evidence 
tending to establishing a dangerous propensity is 
admissible under a general allegation that the dog 
was of a ferocious and mischievous disposition.?* 

Ownership. Ownership need not be proved where 
defendant is merely averred to be the keeper of the 
But an averment that defendant was the 
owner and keeper must be proved as laid, being a 
deseriptive averment.?® An averment of defend- 
ant’s ownership of the animal doing the mischief is 
sufficiently supported by proof that it was owned by 
a partnership of which he was a member.*®° Where 
the complaint avers that the animal doing the mis- 


averred and plaintiff testified that 
the animal doing the mischief bore a 
certain name, it was held proper to 
admit evidence showing that it was 
an animal bearing a different name, 
its identity being otherwise clearly 
established. Jos. Schlitz Brewing 
Co. v. Blacklay, 18 Oh. Cir. Ct. 359, 
10 Oh. Cir. Dec. 17. 

[c] Number of animals doing 
mischief.—A recovery may be had 
under a complaint averring that a 


23 Mich. 


122 Ind. 
[31 Cye 126 et 


(where the averments were held suffi- 
cient to negative the exceptions 
named in the statute). 

12. See Actions §§ 188-274. 

fa] In an action by husband and 
wife, a complaint stating as_ the 
cause of action a personal injury 
done to the wife, and averring that 
by reason of such injury both plain- 
tiffs have been damaged, is demur- 
rable for misjoinder of causes of ac- 
tion, since the husband, although a 
proper party plaintiff, cannot recover 
for such injury. Mosier v. Beale, 43 


Fed. 358. f 
13, /Wairfield: v. Burt, 11 | Pick. 
(Mass.) 244. : 
[a] Consistency of verdict. — 


Where there are three counts in a 
declaration in trespass to recover 
damages for personal injuries re- 
ceived by plaintiff from the dogs of 
defendants, two of which counts are 
founded on the common-law liability 
for such injury, and the other based 
upon a special statute, it cannot be 
said, as a legal proposition, that they 
are all for the same cause of action. 
And where, in such action, the yer- 
dict is for defendants upon the two 
counts based upon the common-law 
liability, and for plaintiff upon_ the 
other count, it cannot be claimed, in 
the absence of any motion in the 
court below for judgment in favor of 
defendants. that the court erred in 
not awarding judgment for defend- 
ants on the whole record, upon the 
ground that the verdict rendered in 
their favor on the two counts was 
inconsistent with any verdict against 
them on the other count, for the rea- 
son that all were for the same cause 
of action; or that the court erred in 
not awarding costs to defendants 


[2k tet 


no interest in or control over the 
cattle which did the injury should 
be pleaded. Sickles v. Gould, 51 
HowPr (N. Y.) 22. 

17.0 ,Card vacCase, 5 (Ci Bi 622, 57 
ICL 622, 136 Reprint 1022; Thomas 
vy. Morgan, 2 C. M. & R. 496. 

[a] Joint and several pleas.— 
Where, under statute, owners of sev- 
eral dogs that together-at one and 
the same time have injured sheep 
may be joined, a plea of not guilty 
for all of them may be regarded ‘as 


the several plea of each. Kerr v. 
O’Connor, 63 Pa. 341. 
18. Graham v. Payne, 122 Ind. 


403, 24 NE 216; Woodbridge v. Marks, 
5 App. Div. 604, 40 NYS 728 [aff 14 
Mise. '868, 40 NYS 728]. 

19. Beckler v. Merringer, 131 Iowa 
614, 109 NW 185. See supra § 362. 

20. See generally Pleading [31 
Cye 359 et seq]. 

21. Mitchell v. Chase, 87 Me. 172, 
32 A 867. : 

22. Miller v. Spaulding, 41 Wis. 


221: 

23. Peterson v. Conlan, 18 N. D. 
205, 119 NW 367 (holding that, 
where plaintiff seeks to recover on 
the theory that the injuries were 
committed while the animal was 
trespassing on his land, proof of 
personal injuries inflicted on plain- 
tiff while on a neighbor’s land will 
not sustain the action). 

24. See Pleading [31 Cye 700]. 

[a] “Time and place not being 
material unless made so by the na- 
ture of the justification and the man- 
ner of pleading’? need not be proved 
precisely as_ laid. Friedmann =v. 
McGowan, 17 Del. 436, 42 A 723. 

[b] Variance in name of animal 
doing mischief.—Where the petition 


number of dogs were engaged in 
the act complained of, on proof that 
only one dog did the act. Newton 


ABA Gordon, 72 Mich. 642, 40 NW 
125. Marquet v. La Duke, 96 Mich. 
596, 55 NW 1006. 

26. Fritsche v. Clemow, 109 Ill. 


A. 355; McCaskill v. Elliot, 36 S. G 
L. 196, 53 AmD 706. 

{a] An averment that.dogs. were 
accustomed to worry sheep and 
:ambs is not supported by proof that 
they were of a ferocious and mis- 
chievaus disposition and had _ fre- 
aguently attacked men. Hartley v. 
Harriman, 1 B. & Ald. 620, 106 Re- 
print 228. 

{b] An averment that a dog was 
accustomed to attack and bite man- 
kind (1) is not established by proof 
that it had a savage and ferocious 
disposition. Keightlinger vy. Egan, 
65 Ill. 235; Fritsche v. Clemow. 109 
Ill, A. 355; Norris v. Warner, 59 Tl. 
A. 300. (2) Such allegation requires 
proof of at least one biting of a hu- 
man being. McCaskill v. Elliot, 36 
Ss. C. L. 196, 53 AmD’ 706: 

[c] Chasing teams.—Where a pe- 
tition alleged that a dog was in the 
habit of attacking, biting, chasing, 
and frightening teams, proof that 
the dog would chase them in the 
road was held not to vary from the 
averment. Cameron v. Bryan, 89 
Iowa 214, 56 NW 4384. 

27. McCaskill vy. Elliot, 36 S. Cc. L. 
196, 53 AmD 706. 


re Smith v. Montgomery, 52 Me. 

29. Buddington v. Shearer, 20 
Pick. (Mass.) 477. 

30. Grissom vy. Hofius, 39 Wash. 


51, 80 P 1002, 4 AnnCas 125. 
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chief was owned by defendants, proof of ownership 
in severalty has been held not to be a material vari- 


ance.*! 


[§ 367] 


animal, 


the owner or harborer of the animal,*? 
domestic animals will not be. presumed to be vi- 
cious,®* the burden is on plaintiff to prove that the 
injury was the direct result of a vice of the ani- 
mal of which defendant had notice,** or else that 
he was negligent in the management of the animal.*® 
Where contributory negligence must be negatived, 
plaintiff must also show his own freedom from neg- 
Where plaintiff has made out a prima 
cast on defendant of show- 


ligence.*® 
facie case the burden is 
ing that he was not at fault.3” 


31. McAdams vy. Sutton, 24 Oh. St. 
2o3% 
32. Trumble v. Happy, 114 Iowa 


624, 87 NW 678; Laguttuta v. Chis- 
olm, 65 App. Div. 326,.72 NYS 905; 
Strang.v. Newlin, 38 HowPr (N. Y.) 


864. And see supra §§ 344-347. 
33. Merritt v. Matchett, 135 Mo. 
A. 176, 115 SW 1066; Leonard_v. 


Donoghue, 87 App. Div. 104, 84 NYS 
60. 


fa] In an action for injuries by 
a dog it will be presumed that it was 


mot accustomed to bite men. Nevill 
v. Laing, 2 B. 100. 
34. Cal—Haneman v. Western 


Meat Co., 8 Cal. A. 698, 97 P 695. 
Md. —Twigg Ryan Ey, land, 62 Md. 380, 


‘50 AmR 226. 


Minn.—Cuney v. Campbell, 76 Minn. 


‘59, 78 NW 878 


Mo.—Merritt v. Matchett, 135 Mo. 
A. 176, 115 SW 1066; Putermann v. 
Simon, 127 Mo. A. 511, 105 SW 1098; 
Bell v. Leslie, 24 Mo. "A. 661. 

N. Y.—Solomon vy. Miller, 3 NYS 
660. - 


Pa.—Quigley v. Adams aaavese Co., 
27 Pa. Super. 116. 

And see supra §§ 321-326. 

35. Merritt v. Matchett, 135 Mo. 
A. 176, 115 SW 1066; Curtis v. Schlos- 
ser, 30Pa.. Dist. 598,014 Pa: Co! 600; 
Ryan v. McIntosh, 20 Ont. L. 31, 14 
OntwWR 482, 1125, 17 AnnCas 806. 
And see supra § 329. 

86. Stuber v. Gannon, 98 Iowa 
228, 67 NW 105; Milliken v. Fender- 
son, 110 Me. 306, 86 A 174; Garland 
v. Hewes, 101 Me. 549, 64 A 914. 
And see supra § 349. 

87. Ficken vy. Jones, 28 Cal. 618; 
Hunter v. Metropolitan Express Co., 
50 Mise. 158, 98 NYS 234; Wood- 
bridge y..Marks, 14 Misc. 368, 36 
NYS 81 [aff 5 App. Div. 604, 40 NYS 
728]. But see as to distinction be- 
tween burden of proof and burden 
of evidence Evidence [16 Cye 926]. 

- 88. Hope v. Valente, 86 Conn. 301, 
85 A 541; Hope v. Valente, 84 Conn. 
248, 79 A 583. 

39. U. S—Kennon vy. Gilmer, 131 
U.S. 222; 9 cSCt.696, (33 Werreds1h0 
{aff on this point 5 Mont. 257, 5 P 
847, 51 AmR 45]. 

Iowa.—Sanders v. O'Callaghan, 111 
Towa 574, 82 NW 969 (holding that 
such evidence is not prejudicial when 
the statute makes one liable for in- 
juries by a dog, even when the owner 
is without knowledge of the dog’s 
viciousness). 

Ky.——Thornton v. Layle, 111 SW 
279, 33 KyL 382, 17 LRANS 1233 and 
note; Murray v. Young, 12 Bush 


337. 
gy? auiperale v. Dobson, 78 Me. 
559, 7 A 704. 

Mass.—Palmer v. Coyle, 187 Mass. 
136, 72 NE 844; Broderick v. Higgin- 
son, 169 Mass. 482, 48 NE 269. 61 
epee 296; Maggi v. Cutts, 123 Mass. 
vv. 

Minn.—Rowe v. HPhrmanntraut, 92 
Minn. 17, 99 NW 2114. 

N H-—Chamberlain vy. Enfield, 43 


N. Hi. 356. 
N. ¥.—Keenan v. Gutta Percha, 


g. Evidence—(1) Barden of Proof. 
an action for damages for an injury by a domestic 
plaintiff must prove that defendant was 
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‘ 


[§ 368] 
of Animal. As 
In 


disposition and 
and, since 


of such breed.*? 


¥. - 5 ee 4 


188 366 100m 


tending to show the vicious char-_ 


acter of an animal, the identity of which has been — 
sufficiently shown,°* evidence of specific instances 
of viciousness is admissible.*® 


temperament of the animal both 


‘before and after the injury is admissible ;*? but vi- 
cious character cannot be shown by evidence of yer 
general reputation of the animal for viciousness,** 
or by evidence as to the character of a breed of 
dogs, it not being shown that defendant’s dog was 


Where scienter is not necessary,** 


or where the facts that plaintiff has been mjured 
and that defendant knew of previous injuries by the 
animal have been established,** evidence to prove 
the general good behavior of the animal is inad- 


So evidence of the 


s 
(2) Admissibility—(a) As to Character 


a 


missible in rebuttal, even in mitigation of dam- — 


ete., 'Mfe.'Co., 121NYSt 617 [aff 120 
N. Y. 627 mem, 24 NE 1096 mem]; 
Rogers v. Rogers, 4 NYSt 373. 

Oh.—Rumbaugh vy. McCormick, 80 
Oh. St. 211, 88 NE 410. 

Vt.—Morgan vy. Hendrick, 80 Vt. 
284, 67 A 702. 

Wash.—Harris vy. Carstens Pack- 
ing Co., 43 Wash,: 647, 86 P .1125, 
6 LRANS 1164; Robinson v. Marino, 
3 Wash. 434, 28 P 752, 28 AmSR 50. 

[a] “The habit of an animal is in 
its nature a continuous fact, to be 
shown by proof of successive acts of 
a similar kind.’ Todd.v. Rowley, 8 
Allen (Mass.) 51, 58. To same effect 
Maggi v. Cutts, 123 Mass. 535. 

[b] Knowledge of vicious acts.— 
In an action for injuries inflicted by 
a vicious dog, it is competent for 
plaintiff to show by a former owner 
that the dog was addicted to vicious 
acts, although such vicious’ acts did 
not come to defendant’s knowledge, 
there being other evidence that he 
knew that the dog was vicious. John- 
son v. Eckberg, 94 Ill. A. 634; Plum- 
mer v. Ricker, 71 Vt. 114, 41 "A 1045, 
76 AmSR 757. 

[c] Nature of previous attacks.— 
(1) In an action for damages result- 
ing from the bite of a dog, under a 
declaration charging that it was 
“accustomed to attack and bite man- 
kind,” it is error to admit, over the 
objection of defendant, -evidence 
showing that the dog was vicious to- 
ward other dogs, and was accustomed 
to attack them. Norris v. Warner, 
59 Ill. A. 300. (2) “While true that 
a dog may have the habit of attack- 
ing other dogs or passing teams, and 
still be harmless as: to people, yet, 
if a dog does in fact molest man- 
kind, and the question being whether 
it is the result of a vicious disposi- 
tion, the actions of the dog towards 
other dogs and animals have 2 bear- 
ing, and may be shown.” Rowe v. 
Ehrmanntraut, 92 Minn. 17, 18, 99 
NW 211. (3) evidence of injury to 
one kind of domestic animal is ad- 
missible in an action for injuries 
to a different kind of domestic ani- 


mal Pickering v. Orange, 2 Ill. 
[d] Time of commission of act.— 


(1) In proving the vicious character 
of a dog evidence of its acts at any 
time is competent, and there is no 
law limiting such evidence to acts 
done within a year; however, such 
evidence is overcome by proof that 
for a long time the dog had ceased to 
be dangerous. Boecher vy. Lutz, 13 
Daly (N. Y.) 28. (2) But in Mayer 
v. Kloepfer, (N. J.) 69 A 182, the 
proof showed that five years before 
biting plaintiff the dog had bitten 
two other persons, and the trial court 
directed a nonsuit on the ground of 
the insufficiency of proof as to the 
viciousness of the dog, and on ap- 
peal this was held error. 

[e] Subsequent acts.—HEvidence 
that, after the killing of the animals 
complained of, the dog subsequently 
attacked other animals is incompe- 
tent. Hale v. Van Dever, 67 Mo. 732. 


But see Clanin v. Fagan, 124 Ind. 304, 
24 NE 1044. 

40. Brown v. Green, 17 Del. 535, 
42 A 991 (where plaintiff was con- 
fined in his proof to viciousness 
prior to and up to the time of the 
injury, but defendant was allowed 
to show conduct of the animal with- 
in two days thereafter, this being 
deemed not long enough.to affect any 
change in the character of the ani- 
mal); Putnam vy. Phcenix Preferred 
Ace. Ins. Co., 155 Mich. 134, 118 NW 
922; Harris v. Fisher, 115 N: C. 318, 
20 SE 461, 44 AmSR 452. 

[a] Evidence as to the value of 
a horse is admissible as bearing upon 
its reputation and quality. Putnam 
v. Phceenix Preferred Acc. Ins. Co., 
155 Mich. 134, 118 NW 922. 

[b] ‘Photographs of a horse, taken 
when it was hitched toa carriage and 
at rest, are not admissible to rebut 
proof of its vicious disposition. 
Morgan v. Hendrick, 80 Vt. 284, 67 
A 702. 

[ec] Trick dog.—Evidence that the 
dog was a trick dog and of the tricks 
he would perform is incompetent on 
the question of his vicious nature. 
ingnas v. Finch, 9 Cal. A. 324, 99 

[d] Where there is a conflict in 
the evidence as to specific acts of a 
dog which tend to show a vicious 
propensity, its general habits and 
conduct may -be considered in de- 
termining the credibility of the wit- 


aie Mann v. Weiand, 81* Pa. 
41, Norris v. Warner, 59 Ill. A. 


300; Montgomery Vv. Glasscock, (Ky.) 
121 SW 668 

General reputation as evidence of 
scienter see infra § 371. 

[a] Hearsay evidence of vicious- 
ness.—What a witness has heard re- 
garding the vicious propensities of a 
horse is inadmissible. Keshan vy. 
i vee! - chew ae & iC! CN. TY:). 288. 


nts vi ects: 5 App. Diy. 
487 "38 ys 1095 
43. Kelly v. ‘Alderson, TOR are 


544 Ot AN 2: 

44, Ill—Johnson_ v. Eckberg, 94 
Ill. A. 634; Knickerbocker Ice Co. y. 
De Haas, 37 CT BAL 195; Linek v. 
Scheffel, 39 Till, A. 17: 

Me.—Carroll v. Marcoux, 98 Me. 
259, 56 A 848. 

Mich:—Willet. v. Goetz, 125 Mich. 
581, 84 NW 1071; Kennett v. Engle, 
105 Mich. 693, 63 NW 1009. 

N. J.—Gladstone v. Brinkhurst, 70 
NTL 30} S67 Alaa 
N. Y.—Talmage v. Mills, 80 App. 
Div. 382, 80 NYS 6387; Woodward v. 
Loomis, 64 App. Div. 27, 71 NYS 690; 
Caldwell v. Snook, 35 Hun 73; Boler 
v. Sorgenfrein, 86 NYS 180; Keenan 
v. Gutta Percha, ete., Mfg. Co., S22 
NYSt 617 [aff 120 N. ¥. 627 mem, 24 
NE 1096 mem]; Buckley v. Leonard, 
4 Den. 500; Loomis v. Terry, 17 Wend. 
496, 31 AmD 306. 

Weiand, 8i* Pa: 


Pa.—Mann Vv. 
243. 
ee ey v. Alderson, 19 R,, & 


R. 
544, 37 A 12 


— 
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§§ 368-370] 


ages.4® It is otherwise, where knowledge on the. 
part of the owner of the animal’s vicious habits 
is not conclusively shown.*® Evidence of an ani- 
mal’s treatment by its custodian after the injury is 
admissible to show its previous character;#7 and 
evidence that it subsequently manifested a similar 
disposition is competent to prove that its previous 
conduct was not accidental or unusual, but the re- 
sult of a fixed habit.*® But evidence of disposition 
subsequent to accident must not be too remote in 
point of time.4? Where plaintiff’s evidence is con- 


"fined to showing that a horse was vicious while be- 


ing harnessed, evidence that it was gentle while be- 
ing driven is inadmissible in rebuttal.®° 

Bringing animal into court. A dog may be 
brought into court and shown to the jury, in order 


to assist them in judging of its temper and disposi- 
tion.®t 


Cause of viciousness. Evidence tending to show 
what made a dog savage is inadmissible, it being 
immaterial what tended to make it so.°? 

[§ 369] (b) As to Ownership or Custody of Ani- 
mal. Where the ownership is in question evidence 
of what was said by drovers, as to wherefrom and 
whereto they were driving the animals, is admis- 
sible,®=? as is evidence that defendant paid the tax 
on a dog and provided it with a collar.°* In rebut- 
tal of evidence that defendant was the keeper of 
the dog in question he cannot testify that he did 
not keep the dog or state who kept it, as these 


facts are matters of opinion.®° 


544, 37 A 12. 


Kelly v.. Alderson, 19 R. IL. 
Compare Hays v. Mil- 


45. 
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ard Oil Co., 59 App. Div. 332, 69 NYS 
841 (holding that evidence that a 


. 


[3C. J.) 115 


[§ 370] (c) As to Identity of Animal. To es- . 
tablish the identity of the animal causing the in- 
jury, evidence that the animal complained of had 
been guilty of similar acts before is competent.°® 
But a contrary view has been taken.’ Hvidence as 
to the bark of the dog,°* or that there was no other 
dog of similar appearance in the neighborhood,®® is 
competent to identify it, the weight of such evi- 
dence being for the jury. Evidence tending to show 
an admission by defendant that. his dog was the 
cause of the injury,®® such as the fact that he killed 
the dog after notice of its mischievous acts,* is. 
competent. But where the action is against the 
keeper and the killing was done at the instance of 
the owner, without the knowledge of the keeper, 
evidence of the killing of the dog is not competent.®* 
To show the probability or possibility of error ix 
the identification of the dog it is competent for 
the owner to show the similarity between his dag 
and another kept in the immediate neighborhood ;%% 
but the mere fact that he had difficulty in distin- 
guishing his dog from the other is incompetent, 
being a matter of opinion.°* Evidence as to the 
habits of another animal, not owned or kept by 
defendant, but admittedly resembling his animal,. 
is ordinarily inadmissible.°> But the cireumstances 
may be such as to render such evidence admissi- 
ble.°° Where defendant keeps several dogs of the 
same family, and so similar in appearance as to 
make distinction difficult, the identity of the par- 
ticular dog doing the mischief becomes immaterial.°7 


hearing them bark, without seeing 
them. If I am right in this conclu- 


ler, 150 Ala. 621, 43 S 818, 124 AmSR 
93, 11 LRANS 748 (where it was 
held that defendant might show, in 
reduction of damages, under the gen- 
eral issue, that a wolf had been do- 
mesticated to such an extent, and 
that its habits were such, that it was 


deemed harmless). 


» 22; 9°SCt 696,33 L. 


46. Domm v. Hallenbeck, 259 Ill. 
382, 102 NE 782 [rev 175 Ill. A. 62]. 

47. Carroll v. Weiler, 4 Thomps. 
& C. (N. Y.) 131 (killing of dog); 
Webber v. Hoag, 8 NYS 76, 28 NYSt 
630 (closer confinement). _ 

48. Kennon vy. Gilmer, 131 U. S. 
ed. 110; Thorn- 
ton v. ayle, 111 SW 279, 33 KyL 
382, 17 LRANS 1233 and note; Gor- 
don v. Mackenzie, [1913] S. C. 109. 

49. Brown v. Green, 17 Del. 535, 
42 A 991 (conduct within two days 
may be shown in rebuttal). But see 
Stone v. Langworthy, 20 R. I. 602, 
40 A 832 (holding that testimony as 
to the behavior or disposition of a 
horse shortly subsequent to an acci- 
dent, offered to show its vicious dis- 
position at the time of the acci- 
dent, even if theoretically admissible, 
should be excluded as impracticable 
and confusing). 

50. Brown v. Green, 17 Del. 535, 
42) A991. 

51. Line v: Taylor, 3 F. & F. 731. 

52. Kolb v. Klages, 27 Ill. A. 531. 

53. Baird. v. Vaughn, (Tenn.) 15 
SW 734. 

54. O’Rourke vy. Finch, 9 Cal. A. 
324;°99 BP: 392° 

[a] “The issuing of a dog license 
has effect, as evidence of ownership 
in the licensee, only when knowledge 
is brought home to him in such a 


way as to connect him with it.” 
Jordan v. Carberry, 185 Mass. 181, 
182, 69 NE 1062. 

55. O'Donnell v. Pollock, 170 
Mass. 441, 49 NE 745. ‘ 

56. Broderick v. Higginson, 169 


Mass. 482, 48: NE 269, 61 AmSR 296 
(where it was held that “it is compe- 
tent to prove that a dog has a habit 
of attacking passing teams, in sup- 
port of a disputed allegation that he 


‘attacked a passing team on a par- 


ticular occasion”); Tolmie v. Stand- 


horse of a similar description, and 
driven to the same wagon, had. pre- 
viously kicked at other persons in the 
same manner is admissible, as tend- 
ing to show that it was the horse 
which kicked plaintiff); Rumbaugh v. 
McCormick, 80 Qh. St. 211, 217, 88 
NE 410 (where the court said: “It 
tended tc prove that this particular 
canine was viciously disposed _ to- 
wards the neighbor's sheep, and had 
a propensity to chase, worry and kill 
them. Such a disposition in an ani- 
mal moved by instinct and not by 
reason, may be shown in corrobora- 
tion of direct testimony where there 
is conflict as to his identity’’). 

57. East Kingston v. Towle, 48 
N. o. 57,-65, 97 AmD 1575;-2:AmR.174 
(where it was held that evidence of 
the character of defendant’s dog, 
and that it had done similar mischief 
before, was not competent on the 
question whether defendant’s dog did 
the mischief. The court said: “By 
the statute the owner of the dog is 
made liable for the damage done, 
whether the dog was accustomed to 
kill and worry sheep or not. We are 
not acquainted with any rule of evi- 
dence which will allow the character 
of the dog, or the fact that he had 
killed or worried sheep before to be 
admitted as evidence that: he did the 
damage complained of in. this suit. 
To show that he did this mischief it 
is not competent to prove that he 
had done similar mischief before, 
more than it would be to prove that 
a defendant sued for an assault and 
battery had beaten-other men before, 
or the same man’’). 

58. Wilbur v. Hubbard, 35 Barb. 
(N. Y.) 303, 304 (where the court 
said: “I think it possible for~per- 
sons to identify a dog by’ merely 
hearing it bark, without seeing it. 
Some persons have such peculiar 
voices they can be identified by ac- 
quaintances, who hear them talk, 
without seeing them; and it seems 
reasonable that some dogs may bark 
in such a manner, and have such 
singular voices, that they can be 
identified in the night time by per- 
sons who know them well, by merely 


sion, the question whether the wit- 
nesses satisfactorily identified the 
defendant’s dog as one of the two 
that were in the lot where the sheep 
were, the night they were wounded 
and killed and actually did the mis- 
chief complained of, was for the jury 
to determine’’). 
59. Meilke v. Schabble, 159 Mich. 
163, 123 NW 552. 
60. Dover v. Winchester, 70 Vt. 
Halverson, 126 


418, 41 A 445. 

61. Anderson vy. 

Iowa 125, 101 NW 781; Peeler v. Mc- 
Millan, 91. Mo. A. 310; Carroll v. 
Weiler, 1 Hun (N. Y.) 605. 
62. Holmes v. Murray, 207 Mo. 
413, 105 SW 1085, 123 AmSR 386,.17 
LRANS 431, 13 AnnCas 845 (holding 
that evidence that a member of de- 
fendant’s family, who owned the dog, 
had it killed without his knowledge 
or assent is not admissible against 
defendant). 

63. Tubins v. District of Colum- 
bia, 21 App. (D. C.) 267. 

64. Tubins v. District of Colum- 
bia, 21 App. (D. C.) 267. 

65. Meracle v. Down, 64 Wis. 323, 

25 NW 412. See also Rowe v. Bird, 
48 Vt. 578. 
- 66. Ballou v. Humphrey, 8 Kan. 
220; Rowe v. Bird, 48 Vt. 578, 580 
(where the cotlrt said: “If the evi- 
dence relied upon by the plaintiff 
had been altogether circumstantial, 
and the fact that the defendant’s dog 
was prone to do such mischief, and 
was at that time at large and in the 
vicinity, was relied upon to prove the 
fact that the mischief was done by 
defendant’s dog, then to modify and 
rebut such presumption, the proof 
that other dogs with like propensi- 
ties were in the vicinity, and had 
like opportunity to do the mischief, 
would,- we think, be admissible’’). 


67. McGurn .v. Grubnau, 37 Pa. 
Super. 454, 457 (where the court 
said “There were maintained, on 


tthe premises of the defendant, three 


dogs, not only of the same strain 
of blood but of the same family. 
Naturally there would be, in size, 
color and general appearance, a 
strong resemblance between them. 


f16 , [8'Olas] 


[§ 371] (d) As to Scienter. To establish the 
scienter of the owner, the vicious propensities of the 
animal,®* specific acts of viciousness brought to the 
attention of the owner,®® and the manner of keeping 
and handling the animal,’? may be proved. So evi- 
dence of the general reputation of the animal as 
being vicious and dangerous is admissible." 
wise it is competent to show that the animal is of 
a kind which is generally wild and vicious under 


the cireumstances proved.’? 
Scienter of servant or relative. 


to show that a servant,’* or relative,’* who had 
charge of the animal had knowledge of its vicious 
character prior to the injury, since the owner would 


be charged therewith. 


Declarations of owner. Declarations of the owner, 
whether made before or after the injury, tending 
to establish his knowledge of the vicious nature of 
the animal, are competent on the question of scien- 
ter, and are sufficient to carry the question to the 


If repeated attacks had been made on 
different persons by one or more of 
these dogs and this fact had been 
brought to the knowledge of the de- 
fendant, could he escape liability in 
an action like the present one, be- 
cause the plaintiff (a) could not iden- 
tify the particular dog that attacked 
him; and (b) could not prove that 
previous attacks upon other people, 
of which defendant had notice, were 
made by the same dog that assaulted 
him? If so, the immunity of a de- 
fendant would grow as he multiplied 
the number of vicious animals he 
kept. The mere statement of such a 
proposition ought to be a sufficient 
refutation of its soundness’’). 

68. Holt v. Myers, 47 Ind. A. 118, 
93 NE 31, 1002. 

69. Friedmann v. McGowan, 17 
Del. 436, 42 A 723; Murray v. Young, 
12 Bush (Ky.) 337; Deitrich v. Ket- 
tering, 212 Pa. 356, 61 A 927 (hold- 
ing, however, that evidence, admitted 
to prove that the dog attacked the 
witness before plaintiff was injured, 
was properly stricken out, where the 
witness was unable to fix the time 
when this was done, so as to charge 
defendant with notice). 

[a] Complaint to policeman com- 
municated to owner.—To charge the 
owner of a dog with scienter it is 
proper to admit evidence of an at- 
tack made by the dog on a person, of 
the complaint based thereon made to 
a policeman, and of the communica- 
tion of the facts to the owner by the 
officer. Tubins v. District of Colum- 
bias 21 Appt “(CDi Ch 2267 

70. Plummer vy. Ricker, 71 Vt. 114, 
41 A 1045. 

[a] Manner of leading. — Proof 
that the animal was led by a chain 
attached to a ring in his nose, with 
a stick attached to the chain, in order 
to keep him away from the man in 
charge, such facts being known to 
defendant, is competent as bearing 
upon defendant’s knowledge of the 
viciousness of the imal. Brooks 
v. Taylor, 65 Mich. 208, 31 NW_ 837. 

71. Cameron vy. Bryan, 89 Iowa 
214, 56 NW 434; Murray v. Young, 
12 Bush (Ky.) 337; Fisher v. Wein- 
holzer, 91 Minn. 22, 97 NW _ 426; 
Cuney v. Campbell, 76 Minn. 59. 78 
NW 878; Fake v. Addicks, 45 Minn. 
37, 47 NW 450, 22 AmSR 716: Triolo 
v. Foster, (Tex. Civ. A.) 57 SW 698: 
Trinity,’ ‘etes* Ru Gor 'v. OBrien; eLs 
Tex. Civ. A. 690, 46 SW 389. 

[a] “Where the reputation is gen- 
erally known and prevails in the 
neighborhood, it is a matter to go 
to the jury, from which—giving it 
just whatever weight it is entitled 
to—they may reasonably infer the 
knowledge of the master.”  Fried- 
mann v. McGowan, 17 Del. 436, 444, 
42 AS 723. 

[b] A ce aba that the dog had 
been bitten by a mad dog, particu- 
larly where defendant, by tying the 
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jury.75 


Like- 


It is competent 


[§ 372] 


dog up, showed some knowledge or 
suspicion of the fact, is admissible 
on the question of scienter. Jones 
v. Perry, 2 Esp. 482 

{[c] A witness obtaining informa- 
tion from one person may testify on 
the issue of reputation. Fisher v. 
Weinholzer, 91 Minn. 22, 23, 97 NW 
426 (where it was said: “While it is 
true that reputation is founded upon 
the general conversation of people 
in the community, it may not always 
be possible to establish it by those 
who have heard many refer to it, 
while a number of witnesses, hear- 
ing the statement of one only, each 
different from the other, might, in 
the aggregate, sufficiently establish 
it. Hence the evidence admitted had 
a tendency to prove the repute of 
the animal, and, with other testi- 
mony of a like nature given on this 
question, might be sufficient for that 
purpose; hence we cannot say that 
the court erred in receiving it, though 
we do not decide that the statements 
of one person alone would be enough 
of themselves to justify the submis- 
sion of this question’’). 

72. Harris v. Carstens Packing Co., 
Nag 647, 86 P 1125, 6 LRANS 
[a] Expert testimony.—(1) It is 
competent to show by witnesses hav- 
ing special knowledge on the sub- 
ject the natural disposition of ani- 
mals of the same breed or species 
when thrown together to fight each 
other, and that the wounds inflicted 
on one of them were probably made 
by the natural weapons of another. 
Walters v. Stacey, 122 Ill. A. 658. 
(2) In an action to recover damages 
for injuries inflicted by a boar over 
five years old, it was held error to 
permit a breeder of hogs to testify 
as an expert that boars usually be- 
come vicious at an earlier age and 
are likely to attack other animals 
and persons. Johnston vy. Mack Mfg. 
Co., 65 W. Va. 544, 551, 64 SE 841, 
131 AmSR 979, 24 LRANS- 1189 
(where the court said: “But it is 
a matter of common knowledge that 
domestic animals are not vicious, 
as a general rule; and upon this 
common knowledge rests the princi- 
ple which requires proof of knowl- 
edge by the owner before he can be 
held liable for the vicious act of his 
animal, except, perhaps, in case of 
certain animals which the statute 
prohibits from running at large. The 
boar is not made an exception by 
the statute. The reverse of the fact 
testified to by the expert is a mat- 
ter of common knowledge; and ex- 
pert testimony can not be received 
either to prove, or to disprove, those 
things which the law supposes to 
lie within the common experience 
and common education of all men’). 
See generally Evidence [17 Cyc 227]. 

73. Buck v. Brady, 110 Md. 568, 
73 A 277, 1832 AmSR 459; Keenan v. 


Declarations of wife or servant. 
the owner’s wife 7° or servant 77 tending to establish 
his knowledge of the animal’s disposition are com- 
petent. But the declarations of servants made after 
the injury, and not so related as to form part of 
the res geste, are nof admissible;** nor are declara- 
tions of a servant who was not charged with the 
keeping of the animal.’® 

Where scienter is not an issue in the case, evi- 
dence of previous injuries by an animal to the 
knowledge of its owner should not be admitted.®® 
On the other hand proof of ‘specific acts, or of the 
habit of the animal to bite or seize the clothing 
of persons on the street, has been held admissible 
as a circumstance tending to sustain plaintiff’s 
charge that it so acted at the time of his injury.* 
(e) As to Nature and Extent of Injury. 
Evidence to prove the extent of plaintiff’s injury 
and his corporal suffering and pain is admissible,®” 


“ 


Declarations of 


Gutta: Percha, etce., Mfg. Co., 46 Hun 
544, 12 NYSt 617, 27 NYWklyDig 433 
[aff 120 N. Y. 627 mem, 24 NE 1096 
mem]; Corliss -v. Smith, 53 Vt. 532. 

[a] Proof that other servants 
than the one in charge knew of the 
vicious propensities of the dog is ad- 
psi hse Corlissacy, /Siraith;, 155 awe 


74. Soronen v. Von Pustau, 112 
App. Div. 437, 98 NYS 481. : 

75. Thornton vy. Layle, 111 SW 
279, 33 KyL 382, 17 _ LRANS. 1233; 
Buck v. Brady, 110 Md. 568, 73 A 
277, 132 AmSR 459; Linnehan wv: 
Sampson, 126 Mass. 506, 30 AmR 692; 
Hudson v. Roberts, 6 Exch. 697 
(where it appeared that plaintiff 
wore a red handkerchief which irri- 
tated the animal [a bull] and caused 
the attack, and that after the acci- 
dent defendant ‘said that the red 
handkerchief had caused the injury, 
as he knew that a bull would run 
at anything red, and it was held 
that this was sufficient evidence to 


go to the jury on the question of . 


defendant’s knowledge of the vicious 
nature of the animal). 

{a] An admission that defendant’s 
animal did the injury, accompanied 
by an offer of recompense, although 
to be received with caution, is com- 
petent. Brice v. Bauer, 108 N. Y. 
428, 15 NE 695, 2 AmSR 454; Thomas 
v. Morgan, 2 C. M. & R. 496; Mason 
v. Morgan, 24 U. C. Q. B. 328. 

76. Barclay v. Hartman, 16 Del. 
351, 43 A 174. But see Logue v. 
Link, 4 HE. D. Smith (N. Y.) 63 
(where it was held that the wife 
was not the owner’s agent, and that 
her declarations as to the character 
of the dog, as well as to the cause 
of the biting, were improperly re- 
ceived in evidence). 

77. Casey y. Sawyer Biscuit Co., 
163 Til. A. 145. 

78. Shaver yv. New York, etc, 
Transp. Co., 31 Hun: (Nv: Y.) 555s 
Quigley v. Adams Express Co., 27 
Pa. Super. 116; Harris v. Carstens 
Packing Co., 43 Wash. 647, 86 P 1125, 
6 LRANS 1164. See generally Evi- 
dence [16 Cyc 1241]. 

79. Twigg v. Ryland, 62 Md. 380, 
50 AmR 226. 

80. Kleybolte v. Buffon, (Oh.) 
105 E 192. 

81. Forsythe v. Kluckhohn, (Iowa) 
142 NW 225. 

82. Arnold v. Norton, 25 Conn. 92. 

_[a] Exclamations of plaintiff.—In 
giving evidence of plaintiff’s nervous- 
ness from the injury, it is compe- 
tent to show that she sprang from 
bed and exclaimed, “There is Hoag’s 
{defendant’s] dog!” as bearing om 
the question of her injury. “Webber 
v. Hoag, 8 NYS. 76. 

[b] Fright at sight of dog.—In an 
action for an injury done by a dog 
to a child four years and eleven 
months old, in which facts, tending 


-to..show a shock to the child’s ner- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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provided a proper foundation for such proof is laid 
in the declaration.®* 

[§ 373] (£) As to Negligence. Where negligence 
on the part of defendant is an element necessary 
to be proved, any legitimate evidence bearing on 
the question is admissible. Thus, evidence of how 
defendant’s grounds are occupied,** or that defend- 
ant knew that his dog had broken away and, un- 
provoked, bitten a child only a short time before 
the injury complained of,®*° is admissible for this 
purpose. Where the animal doing the, mischief was 
unlawfully at large at the time, evidence tending 
to show that it had frequently been at large is 
competent on the questions of negligence and the 
owner’s knowledge that it was at large.8* In re- 
buttal defendant may show that the animal had not 
before done any michief.57 

[§ 374] (g) As to Contributory Negligence. 
Evidence as to the character and general reputa- 
tion of an animal as being vicious, and as to what 
had been told plaintiff on that subject, is admissi- 
ble as bearing on the question of plaintiff’s con- 
tributory negligence;®* but testimony as to the 
character of a dog is inadmissible to show that it 
probably would not have bitten plaintiff had it not 
been assaulted by him.®® 

[§ 375] (h) As to Registration of Dog. In an 
action for damages for being bitten by a dog, evi- 
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dence that the dog was not registered, as required 
by a city ordinance, is not admissible.°° 

[§ 376] (3) Weight and Sufficiency—(a) As to 
Cause of Injury. Cireumstantial evidence will be 
sufficient to establish the fact that the injury was 
done by defendant’s animal,®' thus a dog may be 
found to have attacked a horse upon a highway, 
‘although the dog did not leave his master’s prem- 
ises, nor go within fifteen feet of the horse, nor 
bark, nor make any noise.®* The faet that certain 
dogs killed sheep in one place by attacking them 
in a certain way is no evidence that they killed, 
in another place, sheep which appear to have,been 
killed in the same way, since the two facts are 
not a part of the same transaction, nor related to 
each other by the chain of cause and effect.®* 

[§ 377] (b) As to Character’ of Animal. On the 
question of viciousness the law requires evidence of 
a propensity which leads the dog, instinetively, to 
kill, wound, or do mischief.°* Such vicious ten- 
deney is shown by proof of previous acts of feroc- 
ity or mischief.°> But where there is no evidence 
of prior vicious habits, evidence of subsequent vi- 
ciousness will not be sufficient to subject the owner 
to lability.°° It is unnecessary to show frequent 
acts of aggression;®’ proof of one instance of the 
dog’s departure from the ordinary habits of domes- 


vous system, have been testified to, 
evidence is admissible that, ever 
since his injury, he has shown signs 
of fright and excitement at the sight 


of any dog. Roswell v. Leslie, 133 
Mass. 589. . 
[ec] Fear of hydrophobia.—It is 


relevant to ask plaintiff whether he 
has not been afraid of hydrophobia 
ever. since bitten by the dog. Fried- 
mann v. McGowan, 17 Del. 436, 42 A 


7.23. 
French v. Wilkinson, 93 Mich. 
S225-b3 NW, 530. 
84. Marquet v. La Duke, 96 Mich. 


596, 55 NW 1006. 


85. Worthen v. Love, 60 Vt. 285, 
14 A 461. 
86. Meier v. Shrunk, 79 Iowa 17, 


44 NW 209; Leonard v. Doherty, 174 
Mass. 565, 55 NE 461; Decker v. Mc- 
Sorley, 111 Wis. 91, 86 NW 554. _— 
87. Barnum v. Terpening; 75 Mich. 
557, 42 NW 967. . 
[a] Where exemplary damages 
are sought, it is error to exclude 


testimony tending to prove that de- 
_fendant was not wanton or reckless 


in his manner of keeping his dogs. 
Thomas vy. Boyson, 21 Ohi Cir. Ct 
302, 11 Oh. Cir. Dec. 773. 

Meier v. Shrunk, 79 Iowa 17, 


44 NW_ 209. 


[a] Irrelevant evidence.—Evidence 
that plaintiff and his daughter had 
observed the dog when strangers 
were on the premises, and that it 
had never offered to bite such 
strangers as long as they walked 
about quietly is irrelevant to the 
issue of plaintiff’s contributory neg- 


ligence. Sanders v. O’Callaghan, 111 
Iowa 574, 82 NW 969. 

89. Kelly v. Alderson, 19 R. I. 
544, 37 A 12. ; 


90. Barclay v. Hartman, 16 Del. 
351, 438 A 174. : ‘ 

91. Nelson v. Nugent, 106 Wis. 
477, 82 NW 287, 80 AmSR 51. 

[a] Evidence held _ sufficient. — 
Marsland v. Murray, 148 Mass. 91, 
18 NE 680, 12 AmSR 520 (where 
the evidence was that defendant’s 
horse, unattended and unharnessed, 
was improperly upon the highway, 
near the house of plaintiff’s father, 
that screams were heard, that plain- 
tiff was first seen lying back of the 
horse’s heels and afterward, near the 
horse, running toward the house, 
screaming, covered with blood, and 
holding his hand to his face, and 


that the wound was such as might 
have been caused by a blow from 
a horse’s shoe, the jury were war- 
ranted in finding that the injury 
was caused by a kick of defendant’s 
horse); Low v. Barnes, 30 Okl. 15, 
118 P 389; Campbell v. Brown, 1 
Grant (Pa.) 82 (holding that, under 
the act of March 23, 1809, it is not 
necessary that a dog should have 
been seen tearing sheep with its 
teeth, but that it is sufficient that 
it has been observed to follow them 
with a hostile intent, and that_the 
owner knew of its propensity); Nel- 
son v. Nugent, 106 Wis. 477, 82 NW 
287, 80 AmSR 51 (dog tracks traced 
in snow to defendant’s house, and 
incriminating appearance of defen- 
dant’s dog); Lewis v. Jones, 49 J. 
P. 198 (defendant’s dog seen with 
another dog worrying sheep, and four 
dead lambs found near the _ place 
on the same day); Williams v. Wood- 
worth, 32 N. S. 271 (a finding that 
defendant’s dog _ killed plaintiff’s 
sheep before a specified date is sus- 
tained by evidence that on such date 
the dog was found killing plain- 
tiff’s sheep, and that, before that 
time, it was heard, with another 
dog, barking in plaintiff’s pasture, 
and that after it had been sent away 
no other sheep were killed); Arnold 
v. -Diggdon, 20 N. S. 303 (defen- 
dant’s bull, with blood on its horns, 
running at large in neighborhood, 
shortly after death of plaintiff's 
mare). 

[b] Evidence held ineufficient to 
show that defendant’s animal caused 
the injury see Miles v. Schrunk, 139 
Iowa 563, 117 NW _ 971; Schweikert 
v. Richards, 144 Ky. 304, 137 SW 
1074; Nolan v. Kroening, 130 Wis. 
79, 109 NW 963. 

92. Denison v. Lincoln, 131 Mass. 


236. 

93. Dover v. Winchester, 70 Vt. 
418, 41 A 445. 

Auchmuty v. Ham, 1 Den. (N. 
Y.) 495. 

95. Merritt v. Matchett, 135 Mo. 
A. 176, 115 SW 1066; Kessler v. 
Lockwood, 16 NYS 677; 
Wright, 35 N. B. 26. 

[a] Evidence held sufficient to 
show viciousness.——Bentz y. Page, 
115 La. 560, 39 S 599 (where there 
was evidence of repeated attempts 
by the dog to bite persons passing 
in the highway or entering the keep- 


Price v. 


er’s premises, and the keeper was 
held liable, although he testified that 
the dog was “mild and gentle, and 
was the playmate of his children’’); 
O’Connor v. Burns, 216 Mass. 590, 104 
NE 578; Rowe v. Ehrmanntraut, 
92- Minn. 17, 99 NW 211; Leonard 
v. Donohoe, 142 NYS 1079; Halm 
v. Madison, 65 Wash. 588, 118 P 


155. 

{b] Evidence held insufficient to 
show viciousness.—Howell v. Man- 
delbaum, 160 Iowa 119, 140 NW 397; 
Martinez v. Bernhard, 106 La. 368; 
30 S 901, 87 AmSR 306, 55 LRA 671 
(where there was no proof of the 
vicious disposition of the dog which 
bit plaintiff, but the proof showed 
that the dog had always been of a 
kind temper, had never attempted to 
bite anyone, and had never given 
any occasion to suspect that it would 
bite, and a judgment for defendant 
was sustained); Merkle v. Schaeffer, 
80 N. J. L. 74, 76 A 326; Van Etten 
v. Noyes, 128 App. Div. 406, 112 NYS 
888; Muller v. Shufeldt, 114 NYS 
1012; Genenz v. De Forest, 2 NYS 
152, 153, 15 NYCivProe 145 (where 
the court said: ‘There is little, if 
any, evidence of viciousness in the 
dog prior to the accident. Two girls 
were passing along the highway. 
The dog ran out and barked, and ran 
towards them, but did nothing. They 
were frightened. So they might have 
been at a mouse, but it would not 
follow that the mouse was vicious. 
The dog grabbed a coat hanging 
down from a man’s shoulder. The 
dog was tied in a woodshed, and 
jumped for Mrs. Genenz’s shoulder 
when she went in. Reynolds. who 
worked for the defendant, and who 
brought the dog to  defendant’s 
house, kept him chained. ‘This is 
substantially all the proof of vicious- 
ness; and it shows little but the 
playfulness of a puppy, which the 
animal was’). 

96. Dix v. Somerset Coal Co., 217 
Mass. 146. 104 NE 432. 

97. Cuney v. Campbell, 76 Minn. 
59, 78 NW 878. 

[a] Proof that a dog had bitten 
two persons previously to its attack 
on plaintiff is evidence of the vi- 
ciousness of the dog, sufficient to en- 
title plaintiff to the submission to 
the jury of defendant’s liability. 
Hever v.. Kloepfer, (N: J.) 69 A 


GA3° THOR 


ticity and becoming of a savage nature is ordi- 


narily ample.®® 
Acts done under provocation. 


make the owner liable.®® 


Proof of reformation. Proof that a dog has, for a 
long time, ceased to be vicious will overcome evi- 
dence of its earlier vicious acts.+ 
As to Scienter—aa. 
Whatever is calculated to establish the dangerous 
propensity of animals in a sufficient degree tends 
to support the allegation that the owner had actual 
Proof that the owner of 
a vicious animal had notice of its vicious propen- 


[§ 378] (c) 


knowledge of the same. 


98. Cuney v. Campbell, 76 Minn. 
59, 78 NW 878. And see infra § 379. 
tal One attempt of a bull to gore 
has been held sufficient evidence of 
its viciousness. Erickson vy, Bronson, 


81 Minn. 258, 83 NW 988; Gockerham 
v. Nixon, 33 N.C. 269. 
99. Haneman v. Western Meat 


Col su Cal vA. 698, 97% PB: 695;7 Cooper 
v. Cashman, 190 Mass. 75, 76 NE 461, 
3 LRANS 209; Eastman v. Scott, 182 
Mass. 192, 64 NE 968; Erickson v. 
Bronson, 81 Minn, 258, 88 NW _ 988; 
Cuney v. Campbell, 76 Minn. 59, 78 
NW 878. And see supra § 318. 

[a] Effect of teasing.—Where the 
vicious acts of an animal are_pro- 
voked by its being teased and are 
generally directed against its teasers, 
proof of several acts of viciousness 
is not sufficient to prove that it is a 
vicious animal. FErickson v. Bron- 
son, 81 Minn. 258, 83 NW 988; Mc- 
Hugh v. New York, 31 App. Div. 299, 
52 NYS 623; Lawlor v. French, 2 
App. Div. 140, 37 NYS 807. 

[b] Snowhballing horse.—The fact 
that horses had run away before, 
but on that occasion were frightened 
by boys snowballing, is not suffi- 
cient evidence of viciousness to ren- 
der the owner liable. Benoit v. Trov. 
Rie Cowy Lo4e N,oY..12238,.-48- NE) 


pepvector, v. Lutz, 13 Daly (N. 


2. Cal.—O’Rourke vy. Finch, 9 Cal. 
A... 324,99 PP. 392. 

Tl.—Domm v. Hollenbeck, 259 Ill. 
382, 102 NE 782, AnnCasi914B 1272 
and note [rev 175 Ill. A. 62]; Ma- 
brey v. Haverstick, 175 Ill. A. 309; 
Johnson v. Eckberg, 94 Ill. A. 634. 

Ind.—Holt v. Myers, 47 Ind. A. 
118, 98 NE 31, 1002. 

N. J.—Emmons v. Stevane, 77 N. J. 
L. 570, 73 A 544, 24 LRANS 458 and 
note, 18 AnnCas 812. 

S. C.—McCaskill v. Elliott, 36 S. 
Cc. L. 196, 53 AmD 706. 

[a] Bvidence held sufficient to 
show scienter. O’Connor v. Burns, 
216 Mass. 590, 104 NE 573; Rowe _v. 
Whrmanntraut, 92 Minn. 17, 99 NW 

; Leonard v. Donohoe, 142 NYS 


Evidence held insufficient to 
Haneman v. Western 
Mea tsCol4 8.Caly AgiG98.. 97 2 § 6908 
Merkle v. Schaeffer, 80 N. J. L. 74, 
76 A 326: Corcoran v. Kelly, 61 Misc. 
8343 en 63 NYS 686. 

a Carney v. Donk Bros. Coal, etce., 
Cow £6.94 011. IS 124; Emmons v. Ste- 
vane, 77 N. J..L. 570, 73 A 544, 24 
LRANS 458, 18 AnnCas 812; Robin- 
son v. Marino, 3 Wash. 434, 28 P 752, 
28 AmSR 50. 

[a] The fact that a bull had never 
attacked anyone prior to the injury 
sued for will not bar a recovery, but 
is a circumstance to be considered 
by the -jury as bearing upon the 
question of defendants’ negligence. 
Barnum v. Terpening, 75 Mich. 557, 
42 NW 967. 

4 Al 
ae 14:3. 667, 46 AmSR 135° 23 LRA 
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[b] 


show scienter. 


Del.—Warner vy. Chamberlain, 
Re 18,30 A 638. 
Tll.—Domm v. Hollenbeck, 


Evidence that vi- 
cious acts were done under provocation is not suf- 
ficient to establish a vicious disposition which would 


259 Il. } 
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sities may be made by evidence of facts and cir- ’ 


cumstances from which an inference of knowledge — 


In General. 


382, 102 NE 782, AnnCasi1914B 1272 
[rev 175. Dll. A. 62]. 

La.—McGuire v. Ringrose, 41 La. 
Ann. 1029, 6 S 895; Montgomery Vv. 
gwpenter: 35 La. Ann. 1091, 48 AmR 


Minn.—Fake vy. Addicks, 45 Minn. 
37, 47 NW 450, 22 AmSR 716. 

N. Y.—Brice v. Bauer, 108 N. Y. 
428, 15 NE 695, 2 AmSR 454; Rider 
v. White, GON; 2Y 6455.22 AmR 600; 
Duval v. Barnaby, 75 "App. Div. 154, 
77 NYS 3387; Boler v. Sorgenfrei, 86 
NYS 180; Jacoby v. Ockerhausen, 13 
NYS 499 [aff 129 N. Y. 649 mem, 29 
NE 1032 mem]. 

S. C.—McCaskill v. Elliot, 36 S. C. 
L. 196, 53 AmD 706. 


Tenn.—Missio _ v. Williams, 129 
Tenn. 504, 167 SW 473. 
Vt.—Dover v. Winchester, 70 Vt. 


418, 41 A 445. 
Wash.—Robinson v. Marino, 3 
Wash. 434, 28 P 752, 28 AmSR 50. 


Eng.—Worth Vv. Gilling, typed 8 af so Oe 
P. 1; Jones v.. Perry, 2 Esp. 482; 
Barnes v. Lucille Limited, 96 L. T 


Rep. N. S. 680; Judge v. Cox, 1 
Stark. 285.2 BCL 114 
here B.—Price v. Wright, 35 N. B. 


[a] “Accustomed to bite” defined. 
—(1) In Godeau v. Blood, 52 Vt. 251, 
254, 36 AmR 751, the court, per Red- 
field, J., said: “The formula used in 
text books and in forms given for 
pleadings in such cases, ‘accustomed 
to bite,’ does not mean that the keep- 
er of a ferocious dog is exempt from 
all duty of restraint until the dog 
has effectually mangled or killed at 
least one person. But as he is held 
to be a man of common vigilance 
and care, if he had good reason to 
believe, from his knowledge of the 
ferocious nature and propensity of the 
dog, that there was ground to appre- 
hend that he would, under some cir- 
cumstances, bite a person, then the 
duty of restraint attached; and to 
omit it was negligence.” (2) ‘He must 
not wait until his dog bites somebody 
before taking notice of the dog’s 
conduct, where it has been such as 
to warn a man of ordinary prudence 
that the animal is ferocious or vi- 
cious in disposition.” O’Neill  v. 
Blase, 94 Mo. A. 648, 667, 68 SW 764. 
(3) “It is not true, as has often been 
stated, that ‘the law allows a dog 
his first bite,’ for if the owner has 
good reason to apprehend, from his 
knowledge of the nature and pro- 
pensity of the animal, that he has 
become evilly inclined, the duty of 
care and restraint attaches. .To omit 
it.is negligence for which an injured 
party may have the right of action. 
The owner is not. exempt from this 
duty until the dog has actually in- 
dulged in his propensity by attacking 
at least one person, as the above- 
auoted. saying indicates.” Cuney v. 
Campbell, -76 Minn. 59, 62, 78 NW 
878. (4) “The propensity of the 
dog and knowledge of the owner may 
exist without any one having been 
| bitten.”” Guenther v. Fohey, 26 Ind. 
A. 93, 59 .NE 182, 183. 
eens U. S.—Shaw v. Craft, 37 Fed. 
|) ol7. 


. disposition, 


Del.—Barclay v. Hartman, 16 Del.’ 


arises;? it is not necessary that the notice should — 
be of injury actually committed.* Thus, in case of © 
a dog known by its keeper to be vicious and fero- 
cious, it is unnecessary to show that he had pre- 
viously bitten any person;* notice that the disposi- 
tion of the animal is such that it would be likely — 
to commit an injury similar to the one complained 
of is sufficient.® 
home to him by proof of prior acts of a similar 
kind to that charged in the complaint committed 
by the animal and of which 'the owner had notice,® 
or it may be imputed from its known dangerous 
character,’ as in the case of a dog kept by the 


Such knowledge may be brought 


351, 43 A 174; Warner th Chamber- 
lain, 12 Del. 18, :°30 A 63 

D. C.—Tubins v. istrict ‘of Colum- _ 
bins 21 App. 267. 

1—Domm v. Hollenbeck, 259 IIll- 
385, 102 NE 782, AnnCas1914B 1272 
[rev 175 Ill. A. 62]; Kolb v. Klages, 
27 Ill. A. 531; Flansburg v. Basin, 3 
v. Koester, 


fies An sok 

La.—Montgomery 35 
La. Ann. 1091, 48 AmR 253. 

Mich.—Slater v. Sorge, 166 Mich. 
a 1% NW 565. 

H.—Reynolds v. Hussey, 64 N. 
13] ea 5°A 458. 

N. J.—Emmons v. Stevane, 77 N- 
J. L. 570, 73 A 544, 24 LRANS 458 
and note, 18 AnnCas 812 [rev ’73 N. = 
J. L. 349, 64 A 1014]; Evans v. Mc- ~ 
Dermott, 49 N. J. L. 168, 6 A 653, 
60 AmR 602. 

N. Y.—Rider v. White, 65 N. Y- 
54, 22 AmR a McGarry v. New. 
York, ete., “R.—Co,., 60 AN. ?Y. Super: 
367, 18 NYS 195 [aff 137 N. Y. 627 
mem, 33 NE 745 mem]; Webber v. 
Hoag, 8 NYS 76; Rogers v. Rogers, 
4 NYSt 373. 

Vt.—Crowley v. Groonell, 73 Vt. 
45, 50 A 546, 87 AmSR 690, 55 LRA 
876; Godeau v. Blood, 52 Vt. 251, 36 
AmR 751. 

Wash, —- Robinson v.- Marino, 3 
Wash. 434, 28 P 752, 28 AmSR 50. 

Eng.—Worth y. Gilling, L. R. 2 
Cc. P. 1; Barnes v. Lucille Limited, 
96.L. T. Rep. N.-S..680 

[a] If the owner has seen or heard 
enough to convince a man of ordi- 
nary prudence of the animal’s vicious 
he is chargeable with 


scienter. Rowe v. Ehrmanntraut, 92 


| Minn, 17, 99 NW 211; Nelson v. Bar- 


rett, 89 App. Div. 468, 85 NYS 817. 

6. Slater v. Sorge, 166 Mich. 178, 
131 NW 565; Benoit v. Troy, etc., R. 
Co., 154. N.Y. 223, 48° NE"624" Tole 
mie v. Standard Oil Co., 59 App. 
Div. 332, 69 NYS 841; Goldschneider 
y. J. Rheinfrank Co., 132 NYS 401. 
And see infra § 379. 

[a] Vicious attacks.—(1) The fact 
that a dog, to the knowledge of its 
owner, has made vicious attacks on 
persons, although without actually 
biting them, is sufficient to put him 
on notice of its vicious propensities. 
Johnson v. Eckberg, 94 Ill. A, 634; 
Martin v. Borden, 123 App. Div. 66, 
107 NYS 725; Webber v. Hoag, 8 NYS 
76; McConnell v. Lloyd, 9 Pa. Super. 
25, 48 WklyNC 245; Robinson v. Ma-= 
rino, 3 Wash. 434, 28 P 752, 28 AmSR 
50; Wood vy. Vaughan, 28 N. B. 472 
[aff 18 Can. S. 703 mem]. ° (2), 
The owner of a dog is chargeable 
with scienter where the evidence 
shows that he has seen it rush at 
and attempt to bite persons in the 
highway. Fitzgerald v. Warholy, 109 
App. Div; 606, 96 NYS 243. (8) It 
is for the jury to say whether the 
owner or keeper of a dog knew or 
ought to have known of its vicious 
disposition, where it appears that he 
had owned the dog for some time and 
that it was accustomed to attack in 
a ferocious manner teams passing in 
the highway. Knowles v. Mulder, 
beeen: 202, 41 NW 896, 16 AmSR 

7 Del.—Friedmann vy. McGowan, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 378-379] 


owner for the protection of his premises, but al- 
So the fact that the owner 
kept the animal chained, confined, 
that he gave warning of its presence either verbally 
or by erecting signs about his premises,!° may be 


lowed to be at large.’ 


sufficient to establish his scienter. 


course, sufficient.1+ 


dog did the damage, is sufficient 


ag Dels 436,42, A... 7233 

“Hartman, 16 Del. 351, 43 A 174. 
D. C.—Tubins v. District of Co- 

lumbia, 21 App. 267. 

be _ Sees Vv. Eckberg, 94 Til, A, 
Ind.—Holt v. Myers, 47 Ind. A. 118, 

93 NE 31, 1002. 

- La.—Bentz v. Page, 115 La. 560, 

135 Mo. 


ao. 5. 599. 

~ Mo.—Merritt v. Matchett, 

A. 176, 115 SW 1066; O’Neill v. Blase, 
94 Mo. A. 648, 68 SW 764; Staetter 
v. McArthur, 33 Mo. A. 218. 

N. Y.—Benoit v. Troy, etc., R. Co., 
154 Nn Y. 223, 48 NE 524; Muller v. 
McKesson, 73 N.Y. 195, 29 AmR 
123; Turner v. Craighead, 83 Hun 
112, 31 NYS 369 [aft 155 N. ¥. 631 
mem, 49 NE 1105 mem]; Keenan v. 
Gutta Percha, etc., Mfg. Co., 46 Hun 
544, 12 NYSt 617, 27 NYWklyDig 433 
{aft 120 N. ¥. 627 mem, 24 NE 1096 
mem]; Earl v. Van Alstine, 8 Barb. 
630; Bennett v. Mallard; 33 Misc. 
112, 67 NYS 159; Goldschneider v. J. 
Rheinfrank Co., 132 NYS 401. 

Pa.—McGurn v. Grubnau, 37 Pa. 
Super. 459; MecGurn v. Grubnau, 37 
Pa. Super. 454. 

' Vt.—Godeau v. Blood, 52 Vt. ‘251, 
36 AmR. 751. 

_ Eng.—Worth v. Gilling, L. R. 2 
©, P. 1; Barnes vy. Lucille Limited, 96 
L. T. Rep. N. S. 680. 

[a] Stallions (1) as a class are 
commonly known to have _ vicious 
propensities. McIlvaine v. Lantz, 100 
Pa. 586, 45 AmR 400... (2) The own- 
er of a stallion is bound to take no- 
tice of the general propensities of 
the class to which it belongs. Ham- 
mond v. Melton, a2 iNetA’ PSG: 

[b] he dog’s size and general 
conduct may be sufficient to justify 
an inference that the owner knew of 
its savage and ferocious nature. De- 
isle v. Bourriague, 105 La. 77, 29 S 
731, 54 LRA 420; Montgomery Vv. 
Koester, 35 La. Ann. 1091, 48 AmR 
253% Knowles v. Mulder, 74 eiiven 202, 
41 NW 896, 16 AmSR 62 Martin 
v. Borden, 123 App. Div. 66, 107 NYS 
725: Meracle v. Down, 64 Wis. 323, 
25 NW. 412. 

[ec] Breed of animal.—Pvidence 
that the animal was of a particular 
breed usually vicious is competent 
‘on the question of scienter. Harris 
v. Carstens Packing Co., 43 Wash. 
647, 86. P 1125, 6 LRANS 1164. 

[a] Knowledge of the ferocity of 
a dog at certain periods, (1) as, for 
instance, when a bitch has pups, is 
‘sufficient to render the owner liable 


Barclay v. 


for an injury committed at such 
time. Barnes v. Lucille, Limited, 
(96 L. T.. Rep. N.°S.'680. (2) Buta 


general statement of a dog _ dealer 
that bitches with pups are danger- 
ous. does not establish the vicious 
tendency of the particular bitch, or 
charge defendant with notice. Cook 
v. Levintan, 94 NYS 396. 

ie ghd CniGAS O, uw ClGy Een p COs LNs 
Kuckkuck, 98 Ill. A. 252 {aff 197 Ill. 
304, 64 NE 358]. 

Ind.—Holt v. Myers, 47 Ind. A. 118, 
93 NE 31, 1002. 

La. —Montgomery v. Koester, 35 
La. Ann. 1091, 48 AmR 253. 

Md.—Goode vy. Martin, 57 Md. 606, 
40 AmR 448. 

Ay aate vat v. Kreig, 79 Mo. 

A. 


nN! *y.—Hahnke y. Friederich, 140 


An admission of knowledge by defendant is, of 


' Offer to compensate injured person. 
the owner of a dog to compensate a person claim- 
ing to have been injured by it, on proof that his 
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or muzzled,® or 


An offer by 
fore allowed to 


evidence of his 


N. Y. 224, 35 NE 487; Brice v. Bauer, 
108 N. Y. 428, 15 NE 695, 2 AmSR 
454; Duval v. Barnaby, 75 App. Div. 
154, 17 NYS 337, 11 NYAnnCas 227; 
Laguttuta v. Chisoim, 65 App. Div. 
326, 72 NYS 905. 

Wash.— Grissom v. Hofius, 39 
Wash. 51, 80 P 1002, 4 AnnCas “125 
and note. 

ee SIT VeeGilline ine. Cy 


9. Del.—Friedmann v. McGowan, 
17 Del. 4386, 42 A 723; Warner v. 
Chamberlain, 12 ae 18, 30 A ‘638. 

Ill.—Chicago, etc., Co. v. Kuck- 
kuck, 98 Ill. A. 252’ (ait 197 Ill. 304, 
64 NE ’358]. 

Iowa.—Sanders v. O’Callaghan, 111 
Iowa 574, 82 NW 969. 

La.—Montgomery v. Koester, 35 
La. Ann. 1091, 48 AmD 253. 

Md.—Goode v. Martin, 57 Md. 606, 
40 AmR 448, 

Mo.—Speckmann v. Kreig, 79 Mo. 

Friederich, 140 


A. 376. 

N. Y.—Hahnke v. 

N. Y. 224, 35 NE 487; Brice v. Bauer, 
108 N. Y. 428, 15 NE 695, 2 AmSR 
454; Muller Vv. McKesson, 738 N. Y. 
195,.29 AmR 123; Leonard v. Dono- 
ghue, 87 App. Div. 104, 84 NYS 60; 
Duval: yv.. Barnaby, 75 App. Div. 154, 
77 NYS 837, 11 NYAnnCas 227; Wood- 
bridge v. Marks, 17 App. Div. 139, 
45 NYS 156; Buckley v. Leonard, 4 
Den. 500. Compare Jennings v. D. 
G. Burton Co., 73 Hun 545, 26 NYS 
151 (where proof that the dog was 
kept chained and at times growled 
and barked at persons passing near 
him was held insufficient to estab- 
lish its viciousness). 

Vt.—Plummer v._ Rieker, 71 Vt. 
114, 41 A 1045, 76 AmSR 757; Godeau 
v. Blood, 52 Vt. 251, 36 AmR 751. 

Wash.—Robinson v. Marino, 3 
Wash. 434, 28 P 752, 28-AmSR 50. 

Iing.—Jones v. Perry, 2 Esp. 482; 
Judge v. Cox, 1 Stark. -285, 2) ECL 
114. But see Beck v. Dyson, 4 Campb. 
198 (where it was proved that the 
dog was of a fierce and savage dis- 
position, that defendant generally 
Kept it tied up, and that he: had 
promised to recompense plaintiff, but 
there was no proof of the dog having 
before bitten any other person, and 
Lord Ellenborough held the evidence 
insufficient and directed a nonsuit). 

[a] Keeping a horse muzzled may 
justify an inference that the owner 
knew of its disposition to bite. Cor- 
coran v. Kelly, 61 Misc. 323, 325, 113 
NYS 686 (where Giegerich, J., in a 
concurring opinion, said: “The sig- 
nificance of this circumstance as in- 
dicating previous knowledge of the 
biting propensity of the animal 
would depend upon other facts which 
are not in evidence in this record; 
such, for example, as whether this 
muzzle was kept for this particular 
horse and had been used upon it be- 
fore, and whether it is a fact that 
muzzles are sometimes placed upon 
horses of good habits merely as 
an extra precaution, as is suggested 
in the main opinion, or whether 
they are used only on horses that 
bite”): Poland v. Minshall, 96 NYS 

[b] Occasionally chaining a dog 
will not justify a presumption of 
scienter. Fritsche v. Clemow, 109 Ill. 


A’ 355. 
10. Rider v. White, 65 N. Y. 54, 
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scienter to take the question to the jury, but it 
should be submitted with a strong observation in 
favor of defendant.}? 

[§ 379] bb. Previous Vicious Acts. 
rule which requires any particular number of in- 
stances of unprovoked injury in order to show 
knowledge of past mischievous disposition.’ 
act may sometimes furnish convincing proof of the 
vicidusness of an animal, and the jury are there- 


There is no 
One 


draw the inference from a single 


act,'4 especially where that act is the attacking or 
biting of a person.?® 


But any specific demonstra- 


22 AmR 600; Judge v. Cox, 1 Stark. 
285, 2 HCL -114., 

[a] Warning must apply to dog 
doing mischief.—LHEvidence that a 
warning was given is not sufficient 
to charge the owner with scienter in 
the absence of proof that the warn- 
ing applied to the identical dog which 
did the mischief. Bogodonow v. New 
York Lumber, ete., Co., 46 Misc. 120, 
PSNIN VIS “Sodt 

11. Solomon vy. Miller, 3 NYS 660 
(holding, however, that, where. the 
admission alleged to have been made 
by the owner of the animal is denied 
and is in conflict with the proof as 
to its gentle habits and disposition, 
it will not support a verdict against 
the owner). 

[a] Insufficient admission. — (1). 
Adinissions made by defendant some 
years before are insufficient to show 
scienter. McKenzie v. Blackmore,:19 
N. S. 203. (2) A statement’ by” the’ 
owner of a bull, that it “was acting 
a little cross, and he had trouble to 
keep him in the fence,” is not suffi- 
cient to establish the viciousness of 
the bull or the scienter of the owner. 


Peterson v. Conlan, 18° N. D. 205, 
119 NW 367. 
12. Brice v.-Bauer, 108 N: Y. 428, 


15 NE 695, 2 AmSR 454; Thomas v. 
Morgan, 2 C. M. & R. 496;.Beck v. 
Dyson, 4 Campb. 198 (where Lord 
Ellenborough thought such evidence 
of so little weight that he déclined. to 
submit the question of scienter to 
the jury). 

18. Arnold v. Norton, 25 Conn. 
on Cockerham v. Nixon, 33 N. C. 


{a] Two instances of viciousness 
previously manifested are sufficient 
to establish scienter. Kippen vy. Ol- 
lasson, 186 Cal. 640, 69 P 293; Mayer 
v. Kloepfer, (N. J.) 69 A 182; Duval 
v. Barnaby, 75 App. Div. 154, 77 NYS 
337, 11 NYAnnCas 227; McConnell v: 
Lloyd, 9 Pa. Super. 25, 43 WklyNC 
245; Vaughan v. Wood, 18 Can. 'S. C. 
703; Buller N. P. 77 

[b] The fact that a dog had bitten 
people from time to time, under cir- 
cumstances which would not pro- 
voke a dog of good temper, is suf- 
ficient to charge with knowledge. 
Charlwood v. Greig, 3 . & K. 46. 

14. Conn.—Arnold v. Norton, 25 


Conn. 92. 
Ind.—Dockerty v. Hutson, 125. Ind. 
102, 25 NE 144; Graham v. Payne, 


122° Ind. 403, 24 NE 216. 
wa.—Marsel v. Bowman, 62 Iowa 
57. es NW 176. 

Mass.—Palmer v. Coyle, 187 Mass. 
136,.72 NE 844, 

Minn.—Rowe v. Ehrmanntraut, 92 
Minn. 17, 99 NW 211; Cuney v. Camp- 
bell, 76 ‘Minn. 5O: 78 NW 878. 

N. H.— Kittredge v. Elliott, 16 N. 
H. 77, 41 AmD 717. 

N. Y.—Talmage v. Mills, 80 App. 
Div. 382,°30 NYS ‘637; Webber v. 
Hoag, 8 NYS 76. : 
ohoe C.—Cockerham vy. Nixon, 33 N. C: 

Okl.—Ayers v. Macoughtry, 29 Ok1. 
3905) eliigel wLOSS sae 

Pa.—Mann v. Weiand, 81 Pa. 243. 

Vt.—Cogegswell v. Baldwin, 15 Vt. 


404, 40 AmD 686. 


15. Cal.—O’Rourke y. Finch, 9 Cal. 
Agt3245-997P 1392. 
oconn .—Arnold v. Norton, 25 Conn. 
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tion of the 


brought to defendant’s knowledge.!® 
established there is no 
presumption that the animal may not display them 
toward its keeper as well as against a stranger.’ 

It is not necessary 
that the vicious acts brought to the notice of the 
owner should be precisely similar to those upon 
against him is founded.t§ 
the other hand, while the previous acts need not be 
precisely similar, they should be substantially so.?® 
as to furnish a reason- 
able inference that the animal is likely to commit 
an act of the kind complained of.2° 
been held that knowledge of a tendency to attack 
mankind is not enough to charge one with knowl- 
edge of a tendency to attack animals,?' and, vice 
versa, that a knowledge of a tendeney to attack ani- 
mals will not charge one with knowledge of such 


propensities haying been 


Similarity of previous acts. 


which the aetion 


The act done must be such 


D. C.—Tubins v. District of Co- 
lumbia, 21 App. 267 
124 


Ga.—Friedman v. 
Ga. 532; 52 SE 892. 

Ill.—Kightlinger v. Egan, 75 Ill. 141; 
Johnson v. HEckberg, 94 Ill. A. 634. 


Goodman, 


lowa.—Marsel v. Bowman, 62 Iowa 
57, 1% NW 176. 

La.—MeGuire v. Ringrose, 41 La. 
Ann. 1029, 6 S 895. 


Minn.—Rowe v. Bhrmanntraut, 92 


Minn. 17, 99 NW 211. 

N. H.—Kittredge v. Elliott, 16 N. 
-H. 77, 41 AmD 717. 

N. J.—Mayer v. Klopfer, 69 A 


182. 

N. Y.—Hahnke vy. Friederich, 140 N. 
Y. 224, 35 NE 487; Martin vy. Borden, 
123 App. Div. 66, 107 NYS 725; El- 
lingsen v. Linstrand, 121 App. Div. 
268, 105 NYS 598; Fitzgerald v. War- 
holy, 109 App. Div. 606, 96 NYS 243; 
Nelson v. Barrett, 89 App. Div. 468, 
85 NYS 817; Bauer v. Lyons, 23 App. 
Div. 204, 48 NYS 729; Keenan v. 
Gutta Percha, etc., Mfg. Co., 46 Hun 
544, 12 NYSt 617, 27 NYWklyDig 
433 [aff 120 N. Y. 627 mem, 24 NE 
1096 mem]; Caldwell v. Snook, 35 
Hun 73; Boler v. Sorgenfrei, 86 NYS 
“180; Webber v. Hoag, 8 NYS 76; 
Sawyer v. Jackson, 5 NYLegObs 380; 
Buckley v. Leonard, 4 Den. 500; 
Loomis v. Terry, 17 Wend. 496, 31 
AmD 306. 

Pa.—MecGurn v. Grubnau, 37 Pa. 
Super. 459; McGurn v. Grubnau, 37 
Pa. Super. 454; McConnell v. Lloyd, 
9 Pa. Super. 43 WklyNC 245. 

S. C.—McCaskill v. Elliot, 36 S. C. 
L. 196, 53 AmD 706. 

Wash.—Grissom v. Hofius, 39 Wash. 
51, 80 P 1002, 4 AnnCas 125 and note. 

Eng.— Worth v. Gilling, L. R. 2 C. 
P. 1; Cowan v. Dalziel, 5 Rettie 241; 
Pater v. Pelah, Str. 1264, 93 Reprint 
1171. 

N. B.—Price v. Wright, 35 N. B. 
26; Wood v. Vaughan, 28 N. B. 472 
{aff 18 Can. S. C. 703 mem]. 

[a] Fhat a dog has once bitten a 
man (1) is a circumstance from 
which the probability of its biting 
again may be inferred, but the same 
inference may be drawn with equal 
confidence from other indications of 
the dog’s disposition. McCaskill v. 
Elliot, 36 :S. C. L. 196, 53 AmD 706. 
(2) “If a dog has once bit a man, 
and the owner having notice thereof 
keeps the dog, and lets him go about, 
or lie at his door, an action will lie 
against him at the suit of a person 
who is bit, though it happened by 
such person’s treading on the dog’s 
toes, for it was owing to his not 
hanging the dog on the first notice.” 
Smith y. Pelah, Str. 1264, 93 Reprint 
VL71; 

16. 
8 Cal. 


Haneman vy. Western Meat Co., 
A. 698, 97 P 695; Bogodonow 
v. New York Lumber, etc. Co., 46 
Mise. 120, 91 NYS 331; Fettman v. 
Hencken,  ete.,. Co.,.° 91 © NYS. 7733 
Rogers v. Rogers, 4 NYSt 373; Dei- 
trich v. Kettering, 


212 Pa. 356, 61 
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animal’s ferocious disposition must be | tendeney toward mankind.?? 

Vicious acts manifested under provocation aren 
insufficient to invoke the rule as to liability for 
keeping animals of known vicious tendencies.** 
(d) As to Negligence. 
ence of defendant’s horse in a highway, without 
showing how he came there, what induced him to 
kick plaintiff, or that he was accustomed to kick, is_ 
insufficient to show negligence in defendant,?* un-1 
less declared so by statute.*° 
negligence to permit a horse in charge of an at- 
tendant to partially obstruct a sidewalk for a few 
minutes,’° or to permit a youth to lead a horse, 27 
unless the horse has vicious or dangerous tendencies 
of which the person charged with the negligence 
should have been aware. 
owner of a horse that he had previously kicked a_ 
man in the stable enough to charge him with negli-_ 
gence for failing to tell plaintiff, who was after- 


The vicious 


[§ 380] 


On 


Thus it has 


ae 927; Nass v. Hisenhauer, 41 N. S. 
4 

[a] The idea of scienter is re- 
butted where, in an action against 
the owner of bees for an injury done 
by them to plaintiff's horses while 
the horses were traveling along the 
highway past the place where the 
bees were kept, it appeared that the 
bees had been kept in the same situa- 
tion for eight or nine years, and 
there was no proof of any injury 
ever having been done by them, but, 
on the contrary, witnesses residing 
in the neighborhood testified that 
they had been in the habit of passing 
and repassing the place frequently, 
without having been molested. Earl 
v. Van Alstine, 8 Barb. (N. Y.) 630. 

17. Emmons v. Stevane, 77 N. J. 
L. 570, 738 A 544, 24 LRANS 458, 18 
oe 812 [rev 73 N. -J.uL. -349, 64 


Art ‘ 

1S Ala: Strouse v. lLeipf, 101 
Ala. 433, 14 S 667, 46 AmSR 122, 23 
LRA 622. 

Ill.— Pickering v. Orange, 2 Ill. 338. 

lowa.—Cameron vy. Bryan, 89 Iowa 
214, 56 NW 434. 

Mo.—O’Neill v. Blase, 94 Mo. A. 
648, 68 SW 764. 

N. H.—Reynolds v. Hussey, 64 N. 
H. 64, 5 A 458 (where the court said: 
“Tf it were, there would be no ac- 
tionable redress for the first injury 
of a particular kind committed by 
such an animal, because its owner 
would necessarily be exempt from all 
liability until it should commit an- 
other injury of exactly the same 
kind. It is enough to say that the 
law sanctions no such absurdity”). 

N. Y.—McGarry v. New York, etc., 
R. Co., 60 N. Y. Super. 367, 18 NYS 
195 [aff 137 N. Y. 627 mem, 33 NE 
745 mem]. 

Eng.—Jenkins v. Turner, 1 Ld. 
Raym. 109, 91 Reprint 369, 2 Salp. 
662, 91 Reprint 564; Gettring v. Mor- 
gan, 5 Wkly. Rep. 536; Buller N. P. 77. 

[a] Where defendant knew that 
his horse was generally inclined to 
kick, (1) it is unnecessary for plain- 
tiff to prove that-he knew that it was 
disposed to kick under the peculiar 
circumstances existing at the time 
plaintiff was injured. Hagen v. Ice 
Delivery Co., 15 OhS&CP 568. (2) In 
an action for an injury to plaintiff 
caused by defendant’s horse striking 
him with its forefeet while standing 
harnessed to a wagon, it was held 
that in order to show the horse’s 
vicious disposition and its inclination 
to injure mankind evidence of in- 
stances of the horse’s kicking at peo- 
ple when in harness and in the stall, 
in fact that it was a notorious kicker, 
was admissible, although the other 
instances of kicking were with the 
hind feet. Reynolds v, Hussey, 64 N. 
H. 64,5 A 458: (3) Proof that a horse 
balked and kicked while on the road 
does not raise the inference that he 
would kick while in his stall, so as to 
bring notice to the owner of a pro- 
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The mere pres- 


So it is not ordinarily 


Nor is knowledge. by the 


pensity to kick while standing there- 
in. 
67 NYS. 159. 

19. Emmons vy. Stevane, 77 N. J. 
L. 570, 73 A 544, 24 LRANS 458 and 
note, 1g AnnCas 812. 

20. Reynolds v. Hussey, 64 N. H. 


64, 5 A 458; Cockerham vy. Nixon, 33. 


Nu@e 269. See also Hastman v. Scott, 
182 Mass. 192, 64 NE 968. 

[a]. Mere knowledge that a dog 
ran after and barked at a bicycle, or 
a person riding a bicycle, is not suf- 
ficient to charge him with knowl- 
edge that the dog had a propensity 
to attack, bark at, run after, and bite 
or att empt to bite horses on the 
Tae eae Swanson vy. Miller, 130 Ill. 
A i 


[bel 
ple in play does not evidence a vi-- 
cious disposition in a dog or charge 
its owner with scienter. Line v. 
Taylor, 3 F. & F. 731. 

21. Cockerham v. Nixon, 33 N. C. 
269; Hartley v. Harriman, 1 B. & 
Ala. 620, 106 Reprint 228, sub nom. 


Hartley v. Halliwell, 2 Stark. 212, 3 


ECL 381. Contra Gettring v. Morgan, 
5 Wkly. Rep. 536 (where it was held 
that the owner of the dog was liable 
for sheep killed by it, where the evi- 


4 


of 


Bennett v. Mallard, 33 Misc. 112, — 


A habit of bounding on peo- : 


dence showed that he had knowledge ~ 


of its having attacked and bitten a 
child four years before). 
22. Keightlinger v. Egan, 65 Ill: 235; 


Feldman vy. Sellig, 110 Tll. A. 130; Os 


borne v. Chocqueel, [1896] 2 Q. B. 109. 
-{a] Although a cat with kittens is 
known to be vicious toward dogs, she 
does not thereby become dangerous 
to mankind so as to charge her own- 
er with knowledge of her liability to 
attack a person. Clinton y. Lyons, 
LOLA SSE Ke Beno 82 

[b] Evidence of a fight with an- 
other dog is incompetent in an ac- 
tion involving an injury to a person. 
Strubing v. Mahar, 46 App. Div. 409, 
CLENWiSig9 9. 

23. Benoit v. Troy, etc. R. Com 
154 N. Y. 223, 48 NE 524. 

[a] The fact that a horse kicked 
a person who teased him is insuffi- 
cient to show that scienter on the 
part of the owner which is essential 
to a recovery. McHugh v. New York, 
31 App. Div..299, 52 NYS 623. 

{[b] Dog biting person at com- 
mand of keeper.—Scienter is not 
shown by proof that the dog bit a 
person when set on by his keeper. 
Strubing v. Mahar, 46 App. Div. 409, 
61 NYS~799. 

24. Cox v. Burbridge, 13 C. B. N. 
S. 430, 106 ECL 430, 143 Reprint 171. 

25. Fallon v. O’Brien, 12 R. I. 518, 
34 AmR 713 (holding that Gen. St. ¢ 
96 makes the presence in the high- 
way of a loose and unattended horse 
prima facie evidence of negligence). 

26. Miller v. Atlantic Refining 
Co., 210 Pa. 628, 60 A 306. 

27. Raible v. Hygienic Ice, etc., 
Co., 184 App. Div. 705, 119 NYS 138. 
(youth fifteen years old). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ward kicked by the horse while using him in the 
But an averment of negligence 
is sustained by proof that cattle were being driven 
very fast by a man on horseback, that they were 
running in a wild manner, and were foaming at 
the mouth, and feverish and overheated.?° 

_[{§ 381] h. Trial—(1) Dismissal and Nonsuit. 
Where the evidence wholly fails to establish the 
g,°° or defendant’s knowledge 
thereof, 81 a nonsuit should be granted. 

(2) Questions for Jury.*” 
as to the identity #* and ownership or keeping ** of 
the animal, whether it was vicious,**> and whether 
the owner or keeper had knowledge thereof,®* are 
generally for the jury to determine. 


owner’s service.?§ 


yiciousness of the do 


[9 382] 


. 28. Cooper v. Cashman, 190 Mass. 
75>, 76 NE 461, 3 LRANS 209 and 
note (holding failure of defendant to 
tell plaintiff of previous kicking not 
evidence of negligence); Hastman v. 
Scott, 182 Mass. 192, 64 NE 968. 
_ [a] A veterinary surgeon’s state- 
ment while examining a horse with 
reference to its health that he 
“should call him a nervous, vicious 
horse” will not warrant a jury in 
finding that such remark imposed on 
the owner the duty of warning a 
servant in charge of the horse that it 
hada propensity for kicking. Cooper 
v. Cashman, 190 Mass. 75, 76 NE 461, 
3 LRANS 209. 

29. Hichel v. Senhenn, 2 Ind. A. 
208, 28 NE 193. 

30. Staetter v. McArthur, 33 Mo. 
iis 218; Cook v. Levintan, 94 NYS 

ree Warrick v. Farley, 95 Nebr. 

65, 571, 145 NW 1020, 51 LRANS 45 
oie Cyc]; O’Connell v. Mooney, 32 
‘Misc. 641, 66 NYS 486. 
' 32. See generally Trial [38 Cyc 
(1511 et seq]. 

33. Tolmie v. Standard Oil Co., 59 
App. Div. 332, 69 NYS 841 

fa] The question whether a dog 
had such a peculiar bark or voice 
that witnesses acquainted with the 
animal could satisfactorily identify 
it by merely hearing it bark in the 
“night is for the jury. Wilbur v. Hub- 
bard, 35 Barb. CN. Y.) 308. 

34. Iowa.—Alexander v. Crosby, 
143 Towa 50, 119 NW 717; Trumble v. 
Happy, 114 Iowa 624, 87 NW 678. 


ANE Oei rs Spend vi. Young, 12 Bush 
Mass. — Boylan v. Everett, 172 


Mass. 453, 52 NE 541; O’Donnell v. 
Pollock, 170 Mass. 441, 49 NE 745; 
Whittemore v. Thomas, 153 Mass. 
847, 26 NE 875; McLaughlin v. Kemp, 
152, Mass. 7, 25 NE 18; Barrett v. 
Malden, etc., R. Co., 3 Allen 101. 
N. Y.—Clark v. Disbrow, 77 App. 
Div. 617, 79 NYS 126; Laguttuta v. 
Chisolm, 65 App. Div. 326, 72 NYS 


905. 

N. D.—Peterson v. Conlan, 18 N. 
D. 205, 119 NW 367. 

Oh.—-Nordeck v. Loeffler, 7 Oh. Dec. 
(Reprint) 376, 2 CincLBul 258. 

Pa.—-Snyder v. Patterson, 161 Pa. 
| 98,28 A-1006. 

fal Husband and wife.—Whether 
a wife is the keeper of a dog of her 
husband, kept on premises owned by 
her and ‘occupied by the husband and 
wife, is a question for the jury. Mc- 
Laughlin v. Kemp, 152 Mass. 7, 25 


ae 5 ve 
Del.—Barclay v. Hartman, 16 
Da "351, 43 A 174. 

Til.— Kightlinger v. Began, 75) Til. 
141. 

Ky.—Thornton v. Layle, 111 SW 
279, 33 KyL 382, 17 LRANS 1233; 
Brooks Vv. Brooks, 53 Sw 645, 21 
KyLR 940; Murray v. Young, 12 Bush 
337. 

Md.—Goode v. Martin, 57 Md. 606, 
40 AmR 448. 

Mass.—Palmer v. Coyle, 187 Mass. 
136, 72 NE 844. 

Minn.—Rowe v. 


Minn. 17, 99 NW 21 
N. Y.—Ellingsen “Lindstrand, 121 
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damage done.*? 
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The questions | mals. 


So the ques- | given.*? 
App. Div. 268, 105 NYS 598; 
Garry v. New York,. etc., R. Co., 60 
IN;= Y; Super:. 367, 18 NYS. ‘195: [afe 
137 N. Y. 627 mem, 33 NE 745 mem]. 

N. C.—Cockerham v. Nixon, 33 N. 
C269: 

Oh.—Hagen v. Ice Delivery Co., 15 
OhS&CP 568. 

Pa.—Campbell v.-Brown, 19 Pa. 
359; McConnell yv. Lloyd, 9 Pa. Super. 
25, 438 WklyNC 245. 

Tex.-— Trinity, ete, R. Co. v. 
oe 18 Tex. Civ. A. 690, 46 SW 


36. Cal.—Baker v. Borello, 136 
Cal.. 160, ,.68)-P 591. 

Ky.—Thornton v. Layle, 111 SW 
219, 38 Kyl, 382, 17 DRANS 1233; 
Brooks v. Brooks, 53 SW 645, 21 
on 940; Murray v. Young, 12 Busn 


Mich.—Knowles v. Mulder, 74 Mich. 

41 NW 896, 16 AmSR 627. 
Miss.—Farmer v. Cumberland Tel.; 
ete., Co., 86 Miss. 55, 38 S 775. 

N. Y.—Clark v. Disbrow, 77 App. 
Div. 647, ’7$ NYS 126; Bauer v. Lyons, 
23 App. Div. 204, 48 NYS 729; Mc- 
Garry v. New York, etc., R. Co., 60 
N. Y. Super. 367, 18 NYS 195 [aff 137 
N. Y. 627 mem, 33 NE 745 mem]. 


202 


re See ciency v. Nixon, 33 N. 
. 269. 

Pa.—MecConnell v. Lioyd, 9 Pa. 
Super. 25, 43 WklyNC 245. 

Wash.— Grissom y. Hofius, 39 


Wash. 51, 80 P 1002, 4 AnnCas 125. 
Wis.—Keenan v. Hayden, 39 Wis. 


558. 
N. B.—Wood v. Vaughan, 28 N. B. 
472 oe 18 ‘Can. S. C.. 703° mem]. 


37. Ark.—Briscoe vy. Alfrey, 61 
Ark. 196, 32 SW 505, 54 AmSR 203, 
30 LRA 607. 


Conn.—Hope v. Valente, 86 Conn. 
301, 865A say Bzope v. Valente, 84 
Conn. 254, 79 A: 583, 

Ind.—Meredith v. Reed, 26 Ind. 334. 

Iowa.—Parsons v. Manser, 119 Iowa 
88, 93 NW 86, 97 AmSR 283, 62 LRA 
132. 

Mich.—Barnum  v. 15 
Mich. 557, 42 NW 967. 

N. Y.—Gropp v. Great Atlantic, 
etce., Tea Co., 141 App. Div. 372, 126 
NYS 211 [rev on other grounds 205 
N. Y. 617 mem, 98 NE 1103 mem]; 
Mills v. Bunke, 59 App. Div. 39, 69 
NYS 96; Smith v. Clark, 3 Lans. 208; 
Putnam v. Wigg, 14 NYS 90. 

N. D.—Peterson v. Conlan, 18 N. 
D. 508, 119 NW 367. 

Pa.—-Snyder v. Patterson, 161 Pa. 
98, 28 A 1006; McIlvaine v. Lantz, 
100 Pa. 586, 45 AmR 400; Puechner 
vy. Braun, 10 Pa. Super. 595. 

38. Saxton v. Bacon, 31 Vt. 540. 

Ill.—Gary v. Arnold, 175 Mil. 
Aw 365- 


Ind.—Hichel v. Senhenn, 2 Ind. A. 
208, 28 NE 193. 

Iowa.—Parsons v. Manser, 119 Iowa 
88, 93 NW 86, 97 AmSR 283, 62 LRA 
132; Sanders v. O’Callaghan, "411 Iowa 
574, 82 NW 969; Meier v. Shrunk, 79 
Towa 17, 44 NW 209. 

Ky. —Wolff v. Lamann, 108 Ky. 343, 
56 SW 408, 21 KyL 1780 

Mass. an v. Dyer, 186 Mass. 
176, 71 NE 295; Raymond v. Hodg- 
son, 161 Mass. 184, 36 NE 791; pate 
teson v. Strong, 159 Mass. 497, 34.N 


Terpening, 


(3) Instructions—(a) In General. 
general rules relating to instructions to the jury 
are applicable to actions for injuries caused by ani- 
Accordingly, the court should give, when 
requested, all instructions that correctly state the 
law and that are pertinent to the issues and evi- 
dence, unless covered by some instruction already 
But it should not give, and should refuse 
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tion of negligence on the part of defendant in the 
management of the animal,?7 or in the care of his. 
part of a division fenee,?® and the question of 
plaintiff’s contributory negligence,* or assumption 
of risk,*® are generally for the jury.** 
the province of the jury to assess the amount of 


It is also 


The 


1077; Marsland y. Murray, 148 Mass. 
91, 18 NE 680, 12 AmSR 520; Linne- 
han v. Sampson, 126 Mass. 506, 30 
ape 692; Marble v. Ross, 124 Mass. 
4, 

Mich.—Barnum vy. 


15 
Mich. 557, 42 NW 967 
N. Y.—Putnam v. Wigg, 14 NYS 90. 
Oh.—Hagen v. Ice Delivery Co., 15 
OhS&CP 568. 
Pa.—Harhart v. Youngblood, 27 Pa. 


epee 
g.—cCurtis v. Mills, 5 C. & P. 
485, "54 ECL 670. 

[a] Whether a child exercised 
such caution and prudence as would 
be due from one of his age is a ques- 
tion for the jury. Garland v. Hewes, 
101 Me. 549, 64 A 914. : 

{b] Child in street.—Whether a 
parent is guilty of negligence who 
permits a child four or five years old 
to go unattended in the street, where 
it is kicked by a horse running at 
large, is a question for the jury. 
Marsland v. Murray, 148 Mass. 91, 
18 NE 680, 12 AmSR 520; Decker v. 
McSorley, 111 Wis. 91, 86 NW 554. 

[c] Stopping runaway horse.—It 
is for the jury to say whether a per- 
son is guilty of contributory negli- 
gence in leaving a place of safety to 
try to stop a runaway horse in the 
street. Manthey v. Rauenbuehler, 71 
App. Div. 173, 75 NYS 714 

[dj] Assisting person in danger.— 
In Linnehan v. Sampson, 126 Mass. 
506, 30 AmR 692, plaintiff’s attention 
was directed to cries of help around 
the corner of the street along which 
he was passing, and when he turned 
the corner he saw a man lying in the 
street holding a rope attached to a 
ring in the nose of a bull, and the 
bull attempting to gore him. Plain- 
tiff approached within a few feet of 
the scene, but did not attempt to help 
the man, because he was afraid of 
the bull, and while he was so stand- 
ing the bull attacked him. It was 
held that the evidence did not show a 
want of due care and prudence on 
plaintiff's part, and that the question 
was therefore properly left to the 


Terpening, 


rqyuLy, 


Ice Delivery Co., 15 
[29 


40. Hagen v. 
OhS&CP 568. 

41. See generally Negligence 
Cyc 627 et seq]. 

42. Anderson v. Halverson, 126 
Iowa 125, 101 NW 781; Murray v. 
Young, 12 Bush (Ky.) "337; Fox v. 
Williamson, 20 Ont. A. 610 

43. Cal. —_Finney v. Curtis, 78 Cal. 
498, 21 P 120. 
ie ear eee v. Gilpin, 64 Ind. 

Iowa.—Trumble v. Happy, 114 Iowa 
624, 87 NW 678; Little v. McGuire, 38 
Iowa 560; McManus vy. Finan, 4 Iowa 


4 


ig ont Smith v. Williams, 2 Mont. 


N. H.—MclIntire v. Plaisted, 57 N. 
H. 606. 

See generally Trial [38 Cyc 1612 
et seq]. : 

[a] As to cause of injury.— Where 
there was evidence that the dog was 
muzzled, and could not, with the 
muzzle on, have bitten plaintiff, and 
that the muzzle had two buckles on 
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hod hod 
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when requested, instructions which invade the prov- 
ince of the jury by assuming material facts in 
issue, or take from it the determination of ques- 
tions of fact.*# 

[§ 384] (b) As to Ownership or Keeping. The 
question whether defendant was the owner or har- 
borer of a dog inflicting injury is generally one for 
the jury, and should be ‘submitted to them by proper 
instruction ;** and the court should instruct as to 
what acts constitute harboring.*® 

[§ 385] (c) As to Scienter. The jury should 
be instructed that defendant’s knowledge of the 
vicious character of the animal is a prerequisite 
to plaintiff’s right to recover;** and where the evl- 
dence requires “it; it is error to refuse to charge 
that defendant would be liable if the facts were 
sufficient to put a reasonable man on inquiry as 
to whether the dog was dangerous, and defendant 
failed to heed the warnings.*® Where there are 
several facts in evidence tending to prove the scien- 
ter, it is not the duty of the court to instruct the 
jury what the consequences would have been if 
only one of those facts had been in evidence.*® 

[§ 386] (d) As to Contributory Negligence.*° 


it, and plaintiff testified that the dog 
bit her, and that the buckles did not 
cause the injury, an instruction that, 
if the dog wounded plaintiff by bit- 
ing her, the action could be main- 
tained, but, unless it was proved that 
the dog bit plaintiff, the action could 
not be maintained, was correct, and 
plaintiff had no ground of exception 
to the instructions; and it was not 
open to her to contend that the in- 
structions were erroneous, because 
the jury might have found that the 
injury was caused by the buckles. 
Searles v. Ladd, 123 Mass. 580. 

{b] As to viciousness.—Where 
plaintiff is required to allege and 
prove that the animal possessed the 
particular dangerous habit which 
caused the injury, an instruction 
which predicates a recovery on a 
general vicious disposition is errone- 
ous. Keightlinger v. Egan, 65 Ill. 235. 


edge of that fact. 
78 Cal. 
[b] 


fendant, 


tened. 


tions in the case. 
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injury done by it, in the absence of a 
showing not only that it was vicious, 
but also that the owner had knowl- 
Finney v. Curtis, 
4985724" P £20: 
Ignoring evidence.—In case to 
recover for an injury sustained by 
the bite of a dog belonging to de- 
it appeared, that plaintiff 
was the tenant of certain premises 
belonging to defendant and had been 
bitten while descending a flight of 
stairs near which the dog was fas- 
Defendant testified that prior 
to the injury he had given plaintiff 
directions not to use the stairs while 
certain alterations were being made, 
and whether he did give such direc- 
tions was one of the disputed ques- 
It was held to be 
fatally erroneous to give an instruc- 
tion ignoring this dispute and charg- 
ing as if no claim had been made by 


Mead le kat, | 


¢ ; ~ ‘ Sy 
Wea 


[$§ 383-387 


An instruction that plaintiff could not recover be-- 


cause of contributory negligence is properly re- 
fused where that is a question for the jury under 
the evidence.** But the court should instruct the 
jury that, if plaintiff’s position at the time he was 
injured was such as might have been assumed by 
a person of ordinary sense and prudence, he can 
recover ;°? and conversely that, if he voluntarily puts — 
himself in a position of danger, he cannot recover.>* 
In instructing as to contributory negligence it is: 
error to ignore directions, given by defendant to 
plaintiff, as to the use of, certain premises near 
which the animal causing the injury was confined ;°* 
to inform the jury that they may consider, in pass- 
ing upon this question, the instinct which usually 
exists in the human breast for self-preservation ;°°> 
or to instruct the jury that plaintiff was guilty of 
negligence if, ‘‘when he might -have prevented it,’’ 
he suffered an animal to follow him.°® 

[§ 387] 4. Damages °?’—a. In General. 
the jury finds for plaintiff he is entitled to such. 
damages as necessarily arise from the injury sus- 
tained °8—nominal damages at least.5° The damage 
is complete when the injury is done, and subsequent 


Towa 574, 82 NW 969. See Munn vy. 
Reed, 4 Allen (Mass.) 431 (holding 
that, where, in an action to recover 
for an injury inflicted upon a child 
by a dog, the case is submitted to 
the jury, under instructions requiring 
them to find that neither the fault of 
the child nor of the mother who had 
care of the child contributed to the 
IUEY, a verdict for plaintiff will not 
be set aside because the judge re- 
fused to instruct the jury, at the re- 
quest of defendant, that it is prima 
facie evidence of want of care for a 
mother to allow her child to play 
with a strange dog). 

52. Wooldridge v. White, 105 Ky. 
247, 48 SW 1081, 20 KyL 1144 

53. Molloy v. Starin, 113 App. Div. 
852, 99 NYS 603. 


et Dvorak vy. Maloch, 41 Ill. A. 
55. Ellis v. Leonard, 107 Iowa 487, 


[ec] Refusal of instruction not/defendant that had forbidden] 78 NW 246. 
covered by other instructions.—In an | plaintiff to make use of the_stair- 56. Shehan v. Cornwall, 29 Iowa 
action to recover damages for.an in-| way Dvorak v. Maloch, 41 Ill. A. 5 ‘ : 
jury from the bite of a vicious dog / 181. 57. See generally Damages [13, 
owned and kept by defendant, it was 45. Trumble vy. Happy, 114 Iowa|Cye 1]. : 
held error to refuse an instruction | 624, 87 NW 678 58... Warner v. Chamberlain, 12 
to the effect that “the fact that the [a] Assumption of ownership.—| Del. 18, 30 A 638; Grissom vy. Hofius, 


defendant or defendant’s wife may 
have been able to control the dog by 
calling him off or speaking to him 
when he would run at any one, even 
if the jury believe this fact proven, 
is.not such a restraining as is con- 
templated by the law, and would not 
relieve or excuse the defendant from 
the charge of negligence if the other 
facts in said cause aré proven that 


[b] 


held 


would require the defendant to re-|49 NE 745. 
strain his dog,’’ because no equiva- 46. 

lent instruction had been given, and | 624, 87 NW 678. 
the evidence disclosed beyond con- 47. 


troversy the fact that defendant’s 
wife, who could ordinarily control 
the animal and his vicious propensi- 
ties, being present at the time, did 
not control him, her mere presence on 
that occasion not excusing defen- 
dant’s failure to control the animal. 


gienic Ice, etc., 


ghue, 87 
Turner v. 


It is proper to refuse a charge that 
defendant was the owner of the ani- 
mal doing the injury. Boylan v. Ev- 
erett, 172 Mass. 453, 52 NE 541. 

Where defendant is found li- 
able as keeper of the dog doing the 
mischief, he is not prejudiced by a 
failure to instruct that he cannot be 
liable aS owner and _ keeper. 
O'Donnell v. Pollock, 170 Mass. 441, 


Trumble v. Happy, 


Finney v. Curtis, 78 Cal. 
21 P 120; Hahnke v. Friederich, 140 
NEY 224-35 NE et Raible v. Hy- 
On, 
705, 119 NYS 138; Leonard v. Dono- 
App. Div. 104, 84 NYS 60; 
Craighead, 83 Hun 112, 31 
NYS 369 [aff 155 N. Y. 631 mem, 49 


att Wash. 51, 80 P 1002, 4 AnnCas 

[a] Getting heifer with calf.— 
Where, as the result of a trespass by 
defendant’s common bred bull, plain- 
tiff’s thoroughbred heifer was deliv- 
ered ofa calf begotten by said bull, 
the measure of damages is the dif- 
ference in the value of the heifer to 
plaintiff before and after the tres- 
pass, in view of the uses which he 
intended to make of her. _Where it 
appears that plaintiff was keeping 
the heifer for breeding purposes and 
intended to breed her to his regis- 
tered thoroughbred bull, one element 
of the damages is the difference be- 
tween the value of the calf dropped 
and the value of a calf from the 
heifer if bred to plaintiff’s bull, and 
evidence of such difference is not ob- 


114 Iowa 
498, 


134 App. Div. 


Dockerty v. Hutson, 125 Ind. 102,|NE 1105 mem]. And see Klingman | jectionable on the ground of remote 
104, 25 NE 144. v. Smith, 12 KyL 96 (holding that|ness. Kopplin vy. Quade, 145 Wis.. 
44. Stumps v. Kelley, 22 Ill. 140.| the expression in an _ instruction, | 454, 130 NW 511. 
[a] Assuming vice of animal.— | ‘The defendant recklessly permitted 59. Trammell vy... Turner, (Tex. 


Where plaintiff sued for damages for 
personal injuries caused by defen- 
dant’s horse, it was held erroneous to 
charge the jury that if they believed 
that the horse was not gentle, and 
that plaintiff was injured by the 


pression, 


large, 
dangerous one’’). 


horse, then defendant was respon- 43. 

sible for the injuries sustained by] 468, 85 NYS 817. 
the viciousness of the horse. Such 49. 
instruction practically assumes that | 558. 

the horse was vicious, and since a 50. 

horse is not naturally a vicious ani-| Cyc 652 et seq]. 
mal, its owner is not liable for an Ble 


a dangerous dog to run at large,” is 
not the legal equivalent of the ex- 
“The defendant recklessly 
permitted a dangerous dog to run at 
knowing that the dog was a 
Nelson v. Barrett, 89 App. Div. 
Keenan y. Hayden, 
See generally Negligence [29 


Sanders v. O’Callaghan, 


Civ. A.) 82 SW 325 (where the court 
said: “Where plaintiff’s cattle were 
injured by the negligence of defen-- 
dant in turning his bulls into the 
same feeding pen, or in permitting 
them to break into the pen occupied 
by plaintiff’s cattle, plaintiff was en- 
titled to recover at least nominal 
damages, though the cattle recovered 
from their injuries, and sold in the 
market for as much as they would. 
have sold for if they had never been. 
injured’). 


39 Wis. 


ahi’ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Where | 
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8§ 387-388] 


circumstances will not affect the right of recovery.®° 
If the injury be the death of an animal, the value of 
such animal is the measure of damages.*+ 
injury be to the person he may recover for nursing, 
medical attendance, pain, suffering in mind and 
body, and the loss of employment.®? 
may properly testify as to his mental suffering con- 
sequent upon his apprehensions of hydrophobia and 
lockjaw resulting from the bite of the dog,®? and 
the exclusion of such evidence is not cured by an 
instruction that damages may be recovered for such 
But damages are not recoverable for 
pain and expense incident to maltreatment of the 


suffering.*4 


60. Burleigh vy. Hines, 124 Iowa 
199, 99 NW 728. In this case the 
verdict was based on evidence tend- 
ing to show the depreciation in the 
value of heifers as thoroughbred and 
registered animals and for breeding 
purposes by reason of their having 

been served and gotten with calf by 
an ill-bred and unregistered bull. It 
was held that the depreciation in 
value resulted at once on their being 
thus served, and the fact that subse- 
quently the owners disposed of or 
lost one of the heifers would not af- 
fect their right to recover damages 
for the injury to such heifer. 

61. Dolph v. Ferris, 7 Watts & S. 
(Pa.) 367, 42 AmD 246. 

[a]. Actual cash value.—‘‘The [In- 
diana] statute provides that the 
stock must be valued at the actual 
cash value for which it would have 
sold if placed on the market at the 

time such damage was_ sustained. 
Burns’ Ann. St. [1908] § 3269. This 
provision of the statute means the 
highest ‘actual cash price’ which 
said sheep would bring in the mar- 
ket for any and all uses to which the 
sheep in question were on the day 

and date of their injury adapted, and 
for which they were available.... 
If the actual cash value, on the mar- 
ket, of the sheep in question, for 
preeding purposes, was greater than 
for food purposes, the former was 
the proper highest value and was 
the value to be determined under the 
statute.” Wea Tp. v. Cloyd, 46 Ind. 
A. 49, 91 NE 959, 961. 

' 62. U. S.—The Lord Derby, 17 
Fed. 265. 

Del.—Brown v. Green, 17 Del. 535, 
42 A 991; Friedmann vy. McGowan, 
iy Del. 436, 42 eA ae.,- Barclay | Vv. 
Hartman, 16 Del. 351, 43 A 174; War- 
ner vy. Chamberlain, 12 Del. 18, 30 A 

Ill.—Keightlinger v. Egan, 65 Il. 


POa. 
Iowa.—Shultz v. Griffith, 103 Iowa 
150, 72 NW 445, 40 LRA 117; Cam- 


eron v. Bryan, 89 Iowa 214, 56 NW 


434. 
) La—Bentz v. Page, 115 La. 560, 
39S 599. 

Mo.—O’Neill v. Blase, 94 Mo. A. 
648, 68 SW 764; Von Fragstein v. 


Windler, 2 Mo. A. 598. 

Okl.—Ayers v. Macoughtry, 29 Okl. 
399, 117 P 1088, 37 LRANS 865 and 
note. 

Mex PrINCy se CLO, en COlr WN. 
hes 18 Tex. Civ. A. 690, 46 SW 
8 


Vt.—Godeau v. Blood, 52 Vt. 251, 
36 AmR 751. 

Wash. — Robinson v. Marino, 3 
Wash. 434, 28 P 752, 28 AmSR 50. 
[a] Medical attendance.—Reason- 
able expenses incurred for care and 
medical attendance, made necessary 
by the injury, may properly be in- 
eluded by the jury in their estimate 
of compensatory damages, and this, 
although such expenses have not 
been actually paid. Gries v. Zeck, 24 
Oh. St. 329; Ayers v. Macoughtry, 29 
Okl. 399, 408, 117 P 1088, 37 LRANS 
865 (where the court said: “It is 
contended on the part of defendant 
that the foregoing evidence does not 
disclose that it was necessary that 
defendant incur the expense incident 
to going to Austin, Tex., to take the 

rophylactic treatment to relieve him 
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If the 


suffering.®® 


So plaintiff 


of either the anxiety or the effect of 
rabies or hydrophobia from _ the 
wounds which had been inflicted by 
defendant’s dog. It is true that 
neither the local physician who 
treated him nor plaintiff himseif tes- 
tified that it was necessary that he 
take this treatment, but we submit 
that plaintiff was not required to 
wait until rabies developed before he 
took those reasonable, precautionary 
measures which any intelligent man 
would naturally take to relieve him- 
self from the danger. . .. Knowl- 
edge that the Pasteur treatment is 
generally considered proper for the 
prevention of rabies or hydrophobia 
may be considered to be judicially 
known, without proof thereof; and a 
consideration of plaintiff's injuries 
and of the possible results, taken in 
connection with the issue made and 
the evidence introduced, are suffi- 
cient, in our judgment, to support the 
conclusion that the expenses incurred 
in taking the same were reasonable 
and necessary’’). 

[b] , Injury to clothing recover- 
able.—Schaller v. Connors, 57 Wis. 
321, 15 NW. 389. 

[ec] Injury to face.—(1) A perma- 
nent injury to the face may be con- 
sidered an element of damage. Cam- 
eron v. Bryan, 89 Iowa 214, 56 NW 
434. (2) But where the injured per- 
son is a girl the fact that the facial 
disfigurement may affect her pros- 
pects of making an advantageous 
marriage is not to be_ considered. 
Price v... Wright, 35_N. B: 26: 

{d] Fright or mental distress of 
the owner of an animal killed by a 
dog in her presence is not an ele- 
ment of damages. Buchanan vy. Stout, 
123 App. Div. 648, 108 NYS 38. Gen- 
erally as to damages for mental suf- 
fering see Damages [13 Cyc 137 et 


seq]. 
[e] Evidence in support of dam- 
ages; physician.—It has been held 


not error to exclude a question to a 
physician, if he thought there would 
be any difficulty, in the hands of a 
good physician, in having the injured 
person walk in a reasonable time; or 
to admit the testimony of a physi- 
cian of his observation as to another 
case where paralysis resulted from 
a like injury. Fitzgerald v. Dobson, 
78 Me. 559, 7 A 704. 

{[f] Expert testimony.—(1) It is 
competent to prove by experts that 
wounds made by a dog’s teeth are 
liable to inoculation with poison 
either from the teeth or from ex- 
traneous sources, and that they heal 
more slowly than ordinary cuts with 
surgeon’s knives. Sanders v. O’Cal- 
laghan, 111 Iowa 574, 82 NW 969. 
(2) Under an averment of permanent 
injury to plaintiff's nervous system 
and mental faculties, evidence tend- 
ing to show that epilepsy resulted 
from the attack and bite of the dog 
is admissible. Fye v. Chapin, 121 
Mich. 675, 80 NW 797. 

63. Friedmann v. McGowan, 17 
Del. 486, 42 A 723; Heintz v. Cald- 
WellwilecOne Cir Cr 630; 97 Oh Cir. 
Dein 21 oe hrinity,, neuC.. mss lor Aye 
O’Prien, 18 Tex. Civ. A. 690, 46 SW 
389 (where the court, while indors- 
ing the rule of the text, held it to 
be error to permit plaintiff to tes- 
tify that a physician had told her 
that she was in danger of hydro- 
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injury by a physician;® or for future pain, where 
the allegations of the complaint refer only to past 
It is otherwise, however, where it is 
pleaded and proved that plaintiff is liable to con- 
tinued suffering, expenditures, and loss of employ- 
ment from the same cause.** 

In case of injury to sheep defendant is liable, 
not only for the sheep killed, but for the injury 
done to others by reason of fright or wounds.®® 

[§ 388] b. Multiple Damages. 
dictions statutes have been enacted allowing a mul- 
tiple of damages to be recovered for injuries by 
dogs, whether to persons or animals.®® 


In many juris- 


Sueh stat- 


phobia, tockjaw, and blood poison- 
ing. 
64. Heintz v. Caldwell, 16 Oh. Cir. 


Ct. 630, 9 Oh. Cir. Dec. 412. 

65. Moss v. Pardridge, 9 Ill. <A. 
490; Martinez v. Bernhard, 106 La. 
ree 30 S 901, 87 AmSR 306, 55 LRA 


_{a]_ Only ordinary care required 
in selection of physician.—The in- 
jured person is only required to exer- 
cise ordinary care in selecting a phy- 
sician, and is entitled to recover for 
any pain or suffering incident to his 
failure to apply the most approved 
remedies. Heintz v. Caldwell, 16 Oh. 
Cir. Ct. 630, 9 Oh. Cir. Dec. 412. 

[b] Wound aggravated by neg- 
lect.—The failure of the injured per- 
son ‘to apply the proper remedies to 
a wound made by the bite of a dog, 
by which failure the injury is aggra- 
vated, will not preclude a recovery of 
such, damages as would have been! 
sustained had the wound been prop- 
erly treated. Trinity, ete, R. Co. v: 
eer eR 18 Tex. Civ. A. 690, 46 SW 


66. Van Bergen vy. Eulberg, 111 
Iowa 139, 82 NW 483; Shultz v. Grif- 
fith, 103 Iowa 150, 72 NW 445, 40 
LRA 117. 

[a] Jury speculating as to future 
damages.— Instructions permitting 
the jury to speculate as to future 
damages are erroneous. Sanders v. 
O'Callaghan, 111 Iowa 574, 82 NW 
969; Van Bergen vy. Eulberg, 111 
Iowa 139, 82 NW 483. A 

67. Meier v. Shrunk, 79 Iowa 17, 
44 NW 209; Lemoine v. Cook, 36 
Mo. A.! 193. 

68. Osincup v. Nichols, 49 Barb. 
(N. Y.) 145; Campbell v. Brown, 19 
Pa, 1359: 

69. See statutory provisions; and 
following cases: 

La.—Rausch v. Barrere, 109 La. 
563, 33 S 602. ‘ 

Me.—Mitchell v. Chase, 87 Me. 172, 
32 A 867; Fitzgerald v. Dobson, 78 
Me. 559, 7 A 704; Smith v. Mont- 
gomery, 52 Me. 178. 

Mass.—Riley v. Harris, 177 Mass. 
163, 58 NE 584; Raymond v. Hodg- 
son, 161 Mass. 184, 36 NE 791; Le 
Forest v. Tolman, 117 Mass. 109, 19 
AmR 400; Munn vy. Reed, 4 Allen 431; 
Pressy v. Wirth, 3 Allen 191; Sher- 
man v. Favour, 1 Allen 191; Brewer 
v. Crosby, 11 Gray 29; McCarthy v. 
Guild, 12 Mete. 291. 

Mich.—Holcomb v. Van Zylen, 174 
Mich. 274, 140 NW 521, 44 LRANS 
607; Fye v. Chapin, 121 Mich. 675, 
80 NW 797; Newton v. Gordon, 72 
Mich. 642, 40 NW 921; Trompen v. - 
Verhage, 54 Mich. 304, 20 NW 53; 
Blliott v. Herz, 29 Mich. 202; Dorr v. 
Loucks, 2 Mich. N. P. 182. 

N. H.—Unity v. Pike, 68 N. H. 71, 
44 A 78; Chickering v. Lord, 67 N. H. 
555, 32 A 773; Orne v. Roberts, 51 
NESE ALO: 

[a] Parent of injured child may 
recover.—The parent of a child in- 
jured by a dog may recover double 
the value of the child’s services lost 
by reason of the injury, and double 
the expense of curing the child. Mc- 
Carthy v. Guild, 12 Metce. (Mass.) 
) 


291. 

{b] Recovery may be had for in- 
jury to animal.—The right to re- 
cover double damages under the stat- 
ute is not limited to injuries to per- 


cath nal 


124 “(SiC 


utes are generally regarded as remedial and not 
penal,’® although a contrary view has been taken.” 
Such statutes do not violate any constitutional pro- 
vision.’2. The proper course to pursue to double 
the damages is to have the jury instructed to assess 
the amount of single damages, and state the same 
in their verdict, and for plaintiff then to apply to 
the court, after verdict, for judgment in double the 
amount of damages so found by the jury.’* There 
is no ground of exception, however, where the jury 
are directed, after having ascertained the actual 
damages, to render their verdict for double the 
amount, for it is immaterial whether the amount 
of damages be doubled by the court or the jury, 
and the practice has not been uniform.” 

[§ 389} c¢. Exemplary or Punitive Damages.*® 
Exemplary damages are not recoverable for injury 
by a dog in the absence of proof of scienter,’® or 
of gross negligence in the keeping of the dog.” 
But where the negligence of defendant evinces a 
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gross, wanton, or criminal disregard of the safety 
of others, punitive or exemplary damages may be 
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[8g 388-39 


awarded,’ and therefore it is competent for de- 


i 
wr 


fendant to show that he was not reckless or wanton — 


in the manner of keeping the dog. 


A statute 
imposing an absolute liability on the owner of a 


dog for damage done by it, regardless of knowl-_ 


edge or negligence on the part of the owner, con-— 
templates compensatory damages only,®° although 


scienter may be shown as a basis for punitive dam- 
ages.®? 


Aa 


Evidence of defendant’s pecuniary circumstances-— 
Where the facts justify an award of exemplary — 
damages, evidence of defendant’s pecuniary cireum-— 


stances is admissible.*? 
[§ 390] ad. Apportionment of Damages. Where 
the injuries were ‘inflicted by two or more dogs, be- 


longing to different persons, the jury may apportion — 


the damages.** 
each dog is a question for the jury,®* to be deter- 


The amount .of damage done by — 


mined in accordance with the evidence as to the 
relative power or capacity and disposition of the 


ya 85 
dogs. 


XIII. INJURIES BY ANIMALS TRESPASSING ON LAN. 


[§ 391] A. By Unreclaimed Wild Animals. As 
a general rule a person having a qualified property 
ratione soli in unreclaimed wild animals is not liable 
for injuries done by them to the lands and erops of 
others, because on leaving his land his: property in 
them ceases.8° Yet, if he actively does anything 
by which the animals are increased to the point of 


overstocking his land, so that they must of neces- 
sity seek sustenance on the land of others, he may 


sons, but extends to injuries done to|Iowa 574, 82 NW 
domestic animals by dogs. 


Brewer | Bryan, 89 Iowa 214, 56 NW 434. 


be liable, as for a nuisanee.®? Likewise, one hav- 
ing the right of sporting on a farm is not justified 
in turning out on it game not bred thereon in the 
ordinary way, and he is lable for any damages 
done by animals so released thereon.*® 

[§ 392] B. By Reclaimed Wild 


Animals. | 


Where wild animals have been so far reclaimed that — 


they may be said to be kept by the owner of the 


land whereon they make their abode he is liable — 


969; Cameron v.|jury may give punitive damages if 
the owner had knowledge of the fact, 


v. Crosby, 11 Gray (Mass.) 29. 

[c] Dog frightening horse.—The 
owner of a dog is liable for double 
damages caused by the dog’s fright- 
ening a horse being driven in the 
highway and rendering it unmanage- 
able. Sherman v. Favour, 1 Allen 
(Mass.) 191. 

[ad] Injury by mad dog.—The 
statute allowing double damages does 
not apply where the dog was rabid 
at the time of doing the mischief. 
Elliott v. Herz, 29 Mich. 202. 

70. Mitchell v. Chase, 87 Me. 172, 
82 A 867; Raymond v. Hodgson, 161 
Mass. 184, 36 NE 791; Le Forest v. 
Tolman, 117 Mass. 109, 19 AmR 400; 
se sis v: Clapp, 12 Cush. (Mass.) 
[a] The purpose of the statute in 
affixing a heavy penalty in case of 
such injuries is to protect all per- 
sons who through no fault of their 
own are exposed to attacks from 
dogs. Raymond v. Hodgson, 161 
Mass. 184, 36 NE 791; Munn v. Reed, 
4 Allen (Mass.) 431. 

71. Elliott v. Herz, 29 Mich. 202 
(holding that the statute “is penal 
in its consequences, and cannot be 
supposed to have been designed for 
cases in which the owner was in no 
manner in fault’). 

72. Eve v. Chapin, 121 Mich. 675, 


80 NW 797 [writ of error dism 179 


Ws Sl 275 A SCE ants Tos edadagis 
State v. Shevlin-Carpenter Co., 99 
Minn. 158, 108 NW 935, 9 AnnCas 
tie Orne, v. Roberts, 51 N. H. 
110. 

78. Swift v. Applebone, 23 Mich. 


252. 
Wirth, 3 Allen 


74. Pressey v. 
(Mass.) 191. 

75. See Damages [13 Cyc 105]. 

76. Auchmuty v. Ham, 1 Den. (N. 
We e495 2 Trinitys ete... Re Com we 
ate 18 Tex. Civ. A. 690, 46 SW 

77. Keightlinger v. Egan, 65 Ill. 
235; Picket v. Crook, 20 Wis. 358. 

78. Conn.—Hull y. Douglass, 79 
Conn. 266, 64 A 351. 

Iowa.—Sanders v. O’Callaghan, 111 


Kan.—Hahn vy. Kordula, 5 Kan. A. 
142, 48 P 896. 

Mo.—Von Fragstein v. Windler, 2 
Mo. A. 598. - 

Tex.—Barklow v. Avery, 40 Tex. 
Civ. “A. 355,89, SW .417; Triolo. v. 
Foster, (Civ. A.) 57 SW 698. 

Wis.—Meibus v. Dodge, 38 Wis. 
300, 20 AmR 6; Pickett v. Crook, 20 
Wis. 358. 

Que.—Falardeau y. Couture, 2 L. 
Crdiun. 96; 

See Thomas v. Boyson, 21 Oh. Cir. 
Ct..302, 11, Oh. Cir. Dec. 773. 

79. Thomas v. Boyson, 21 Oh. Cir. 
Ci 3627) tl SO. Cit Deewe doo eel 
this case plaintiff seeking work en- 
tered defendant’s yard and was at- 
tacked by dogs, and it was held error 
to exclude evidence offered by de- 
fendant tending to show that he was 
very old and lived on a farm remote 
from neighbors, his only companion 
being a female servant; that he had 
been brutally tortured by burglars, 
and procured the dogs as a protec- 
tion; that notices were posted about 
his premises warning persons of the 
presence of the dogs; and that they 
were kept within the inclosure about 
his dwelling. 

80. Puls v. Powelson, 142 Iowa 
604, 121 NW 1 (where a verdict for 
one thousand dollars:for a bite on 
the arm was held so excessive as to 
show passion and prejudice, and 
plaintiff was required to remit one 
third of it). 

fa] Under Oh. Gen. Code 8§ 5838, 
5839, exemplary damages are not re- 
coverable for injuries inflicted by a 
Coe Kleybolte v. Buffon, 105 NE 

81. Swift v. Applebone, 23 Mich. 
252 (holding that, even where it is 
not necessary to show scienter, by 
reason of a statute, knowledge of the 
owner as to the viciousness of. the 
animal may be shown by way of ag- 
gravation). 

[a] In Kentucky the owner of a 
dog is liabie, under St. § 68, for com- 
pensatory damages to any person 
who is bitten by the dog; and the 


prior to the injury, that the dog was 
vicious toward persons. Dillehay v. 
Hickey, 69 SW 1095, 24 KyL 760 [reh 
den 71 SW 1, 24 KyL 1220]; Koestel 
v. Cunningham, 97 Ky. 421, 30 SW 
970, 17 KyL 296; Klingman v. Sn.ith, 
12 KyL 96. 

82. Meibus v. Dodge, 38 Wis. 300, 
20 AmR 6. See also Damages [13 
Cye 211]. 

83. Anderson v. Halverson, 126 
Iowa 125, 101 NW 781; Buddington v. 
Shearer, 20 Pick. (Mass.) 477; Wil- 
bur v. Hubbard, 35 Barb. (N. Y.) 303; 
Fox v. Williamson, 20 Ont. A. 610. 

[a] Injury caused by one of two 
dogs.—Where defendant’s dog, at the 
time he injured plaintiff, was playing 
with another dog, but the jury found 
that the injury was caused by defen- 
dant’s dog, defendant is solely liable. 
Forsythe v. Kluckhohn, (Iowa) 142 
NW 225. 

84 Anderson _v.. Halverson, 126 
Iowa 125, 101 NW 781. 

85. See cases supra this section 
note 83. — : 

[a] Ilustrations.—(1) In Wilbur 
v. Hubbard, 35 Barb. (N. Y.) 303, two 
dogs killed sheep of the value of 
nineteen dollars. The dogs were of 
unequal size, and defendant’s being 
the larger, a verdict for twelve dol- 
lars against him was sustained on 
the ground that the jury had a right 
to say that the smaller dog did not 
do as much damage as the larger one. 
(2) In Williams v. Woodworth, 32 N. 
S. 271, it was held that one whose 
dog kills sheep, in company with an- 
other dog less capable of doing mis- 
chief, cannot complain because he is 
compelled to pay half the value of 
the sheep killed. 

86. Brady v. Warren, [1900] 2 Ir. 
632; Hinsley v. Wilkinson, Cro. Car. 
387, 79 Reprint 938; Bowlston v. 
Hardy, Cro. Bliz. 547, 78 Reprint 794. 

87. Brady v. Warren, [1900] 2 Ir. 
632 (dictum). : 

88. Farrer v. Nelson, 15 Q. B. D. 
258; Birkbeck v. Paget, 31 Beay. 403, 
54 Reprint 1194; Hilton v. Green, 2 
KF. & F. 821. 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


eo 
§§ 392-393] 


others.®® 


| 89. Brady v. Warren, [1900] 2 Ir. 
632 (where defendant was held liable 
for damages done by deer which were 
the offspring of tame deer which es- 
caped from his park some years be- 
fore but continued to make their 
home on his land, the liability being 
based on the facts that he had a 
keeper to look after and count the 
deer, that they were the increase of 
his tame deer, and that his predeces- 
sor in title had fed them during the 
winter). 

90. U. S.—Light v. U. S., 220 U.S. 
523, 31 SCt 485, 55 L. ed. 570; Buford 
weetktoutz, 133) U.eS., 3820, 10 SCt’ 305; 
33 L. ed. 618. 

Ala.—Ryall v. Allen, 143 Ala. 222, 
38 S 851; Joiner v. Winston, 68 Ala. 
129; Gresham v. Taylor, 51 Ala. 505. 
See Savage v. Wallace, 165 Ala. 572, 
51 S 605. - 

Ark.—Little Rock, ete., R: Co. v. 
Finley, 37 Ark. 562. 

' Cal.—Durkeée v. Chino Land, etc., 
Co., 151 Cal. 561, 91 P 389; Blevins v. 
Mullally, 22 Cal. A. 519,°135 P 307. 

Colo.—Morris v. Fraker, 5 Colo. 
425. See Bell v. Gonzales, 35 Colo. 
138, 83 P 639, 117 AmSR 179, 9 Ann 
Cas 1094 and note. 

Conn.—Hine v. Munson, 32 Conn. 
219; Wright v. Wright, 21 Conn. 329; 
Studwell v. Ritch, 14 Conn. 292; Bis- 
sel v. Southworth, 1 Root 269. 

Dak.—Sprague v. Fremont, etc., R. 
Co., 6 Dak. 86, 50 NW 617. 
> Mla>—Savannah, ete, R. Co.) v. 
Geiger, 21 Fla. 669, 58 AmR 697. 

Ga.—Bonner v: De Loach, 78 Ga. 
50, 2 SEH 546. 

Ida.—Johnson v. Oregon Short 
imine Rm. Coj.!7 Eda. 355, 63) P Ib2, 53 
LRA 744. 

Ill.— Bulpit v. Matthews, 145 Il. 
345, 34 NE 525, 22 LRA 55 and note 
faff 42 Ill. A. 561]; D’Arcy v. Miller, 


86 Ill. 102, 29 AmR. 11;. Ozburn  v. 
Adams, 70 Ill. 291; McBride v. Lynd, 
55 Ill. 411; Galena, etc., R. Co. v. 


Crawford, 25 Ill. 529; McCormick v. 
“Tate, 20 Ill. 334; Misner v. Lighthall, 
13 Ill. 609; Seeley v. Peters, 10 Ill. 
130; Mailloux v. Cleveland, ete. R. 
A. 628; McPherson v. 
A. 337; McKowan v. 
. “A. 368; ace Vv. 
Osgood, 52 Til. A. 260; cNeer_ v. 
EBbone; 52 Ill. A. 181. See also Wal- 
ters v. Stacey, 122 Ill. A. 658. 

Ind.—Klenberg v. Russell, 125 Ind. 
531, 25 NE 596; Atkinson v. Mott, 102 
Ind. 431, 26 NE 217; Stone v. Kopka, 
100 Ind. 458; Cincinnati, etc.. R. Co. 
v. Hiltzhauer, 99 Ind. 486; Clark v. 
Stipp, 75 Ind. 114; Pittsburgh, etc., 
R. Co. v. Stuart, 71 Ind. 500; Indian- 
apolis, ete., Co. v. Harter, 38 Ind. 
557; Michigan Southern, etc., Co. v. 
Fisher, 27 Ind. 96; Indianapolis, etc., 
R. Co. v. McClure, 26 Ind. 370, 89 
AmD 467; Brady v. Ball, 14 Ind. 317, 
Myers v. Dodd, 9 Ind. 290, 68 AmD 
624: Page v. Hollingsworth, 7 Ind. 
317; Lafayette, etc., R. Co. v. Shriner, 
6 Ind. 141; Williams v. New-Albany, 
ete., R. Co., 5 Ind. 111; Anderson v. 
Nesbitt, 43 Ind. A. 703, 88 NE 523. 

Ind. T.—Perry v. Cobb, 4 Ind. T. 
717, 76 SW 289. 

Iowa.—Frazier v. Nortinus, 34 Iowa 
82: Wagner v. Bissell, 3 Iowa 396. - 

Kan.—Markin v. Priddy, 39 Kan. 
462, 18 P 514, as corrected by 40 
Kan. 684, 20 P 474; Wells v. Beal, 2) 
Kan. 597; Baker v. Robbins, 9 Kan. 
303: Union Pac. R. Co. v. Rollins, 5 
Kan. 167. 

Ky.—Muir v. Thixton, etc., Co., 119 
Ky. 753, 78 SW 466, 25 KyL 1688; 
Crawford v. Hughes, 3 J. J. Marsh. 
433. 


Me.—Webber v. Closson, 35 Me. 26: 


Sturtevant v. Merrill, 33 Me. 62; Lord 
v. Wormwood, 29 Me. 282, 50 AmD 
586; Little v. Lathrop, 5 Me. 356; 
Heath y. Ricker, 2 Me. 408. 


for trespasses committed by them on the lands of 


— [§ 393] C. By Domestic Animals Generally— 
1. Duties and Liabilities of Owner—a. In General— 
(1) Common-Law Rule. It is well settled that at 
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keep his cattle 


Md.—Baltimore, ete, R. Co. v. 
Lamborn, 12 Md. 257; Richardson v. 
Milburn, 11 Md. 340. 

Mass.—McDonnell v. Pittsfield, etc., 
R. Corp., 115 Mass. 564; Maynard v. 
Boston, ete., R. Co., 115 Mass. 458, 15 
AmR 119; Lyons v. Merrick, 105 
Mass. 71; Hames v. Salem, ete. R. 
Co., 98 Mass. 560, 96 AmD 676; Rust 
v. Low, 6 Mass. 90. 

Mich.—Collins v. Lundquist, 154 
Mich. 658, 118 NW 596; Robinson v. 
Flint, ete., R. Co., 79 Mich. 323, 44 
NW 779, 19 AmSR 174; Johnson v. 
Wing, 3 Mich. 163. 

Minn.—Locke v. First Div. St. Paul, 
etc... ¢Cor,) ab) Minne 30! 

Miss.—Vicksburg, ete, R. Co. v. 
Patton, 31 Miss. 156, 66 AmD 552. 

Mo.—State v. Prater, 130 Mo. A. 
348, 109 SW 1047; Growney v. Wa- 
bash R. Co., 102 Mo. A. 442, 76 SW 
671; Gillespie v. Hendren, 98 Mo. A. 
622, 73 SW 3861; Jones v. Habber- 
man, 94 Mo. A. 1, 67 SW 716; O’Riley 
v: Diss, 41 Mo. A. 184. 

Mont.—Herrin vy. Sieben, 46 Mont. 
226, 232, 127 P 323 [cit Cyc]; Monroe 
v. Cannon, 24 Mont. 316, 61 P 863, 81 
AmSR 439 and note. ; 

Nebr.—Randall v. Gross, 67 Nebr. 
255, 938 NW 223; Lorance yv. Hillyer, 
57 Nebr. 266, 77 NW 755. 

Nev.—Chase v. Chase, 15 Nev. 259. 

N. H.—Lawrence v. Combs, 37 N. 
ED. N31, 027 26 Am Ey 332)" “Glidden iv: 
Towle, 31 N. H. 147, 168; Noyes v. 
Colby, 380 N. H. 143; Page v. Olcott, 
13 N. H. 399; Mills v. Stark, 4 N. H. 
512, 17 AmD 444. 

N. J.—Vandegrift v. Rediker, 22 N. 
J: L. 185, 51 AmD 262; Coxe v. Rob- 
bins, 9 N. J. L. 384; Angus v. Radin, 
5 N. J. L. 815, 8 AmD 626. 

N. Y.—Wood v. Snider, 187 N. Y. 
28, 79 NE) 858, 12 LRANS 912 and 
note [rev 108 App. Div. 168, 95 NYS 
508]; Van Leuven v. Lyke, 1 N. Y. 
515, 49 AmD 346; Phillips v. Covell, 
79 Hun 210, 29 NYS. 613; Harden- 
burgh v. Lockwood, 25 Barb. 9; Har- 
rison v. McClellan, 64 Misc. 430, 118 
NYS 573 [rev on other grounds 137 
App. Div. 508, 121 NYS 822]; Angell 
v. Hill, 18 NYS 824; Tonawanda R. 
Co. v. Munger, 5 Den. 255, 49 AmD 
239 [aff 4 N. Y. 349, 53 AmD 384]; 
Stafford v. Ingersol, 3 Hill 38; Hol- 
laday v. Marsh, 3 Wend. 142, 20 AmD 
678; Bush v. Brainard, 1 Cow. 78, 79 
note, 13 AmD 513; Wells v. Howell, 
19 Johns. 385; Barto v. Stephan, 19 
NYWklyDig 164. 

N. D.—Bostwick v. Minneapolis, 
etc., R. Co., 2. N. D. 440, 51 NW 781. 

Oh.—O’Neal v. Blessing, 34 Oh. St. 
33; Marietta, etc., R. Co. v. Stephen- 
son, 24 Oh. St. 48; Cleveland, etce., 
R. Co. v. Elliott, 4 Oh. St. 474; Ker- 
whaker v. Cleveland, ete., R. Co, 3 
Oh. St. 172, 62 AmD 246; Northcott 
Veosmith, :420Oh Cir, 1Ct1 565, 22.-Oh. 
Cir. Dec. 709; Petit v. Hudson, 2 Oh. 
Dec. (Reprint) 660, 4 WestLMonth 
434 (dictum). 

Or.—Pacific Livestock Co. v. Mur- 
ray, 45 Or. 103, 76 P 1079; Walker v. 
Bloomingcamp, 84 Or. 391, 43 P 175, 
56 P 809; Bileu v. Paisley, 18 Or. 47, 
21 P 934, 4 LRA 840 and note (where 
Thayer, C. J., vigorously defends this 
rule); French vy. Cresswell, 13 Or. 
418, 11 P 62; Campbell v. Bridwell, 5 
Or. told, 

Pa.—Barber v. Mensch, 157 Pa. 
390, 27 A 708; Stewart v. Benninger, 
138. Pan. tA3dTor2) 7Ar 159; «Gregg ev. 
Gregg, 55 Pa. 227; Rossell v. Cottom, 
81 Pa. 525; Dolph v. Ferris, 7 Watts 
& S. 367, 42 AmD 246; Adams v. 
McKinney, Add. 257; House v. 
Ziegler, 11 Pa. Co. 159; Thompson v. 
Kyler, 9 Pa. Co. 205; Arthurs v. Chat- 
field, 9 Pa. Co. 34; Race v. Snyder, 10 
Phila. 533. 

R. I.—Tower 


vy. Providence, ete., R. 
Co., 2 R. I. 404. 


/ 
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common law every man was bound, at his peril, to 


within his own close, and, if he 


failed to do so, was liable for their trespasses upon 
the lands of another,®® whether the lands trespassed 
upon were inclosed or not,?t unless the owner of 


Tenn.—Tennessee Chemical Co. v. 
Henry, 114 Tenn. 152, 85 SW 401, 108 
AmSR 892. 

Tex.—Clarendon Land, etc., Co. v. 
McClelland, 86 Tex. 179, 23 SW 576, 
1100, 22 LRA 105; Pace v. Potter, 85 
Tex. 473, 22 SW 300; Davis v. Davis, 
70 Tex. 123, 7 SW 826; Posey v. Cole- 
man, (Civ. A.) 1383 SW 937; Frazer v. 
Bedford, (Civ. A.) 66 SW 573; Wood- 
F a60 ve 'Grifiith? 2oTexs2AmCiy. (Cas. 

Vt.—Keenan vy. Cavanaugh, 44 Vt. 
268; Holden v. Shattuck, 34 Vt. 336, 
80 AmD 684; Jackson y. Rutland, etc., 
R. Co., 25 Vt. 150, 60 AmD 246. 

Va.—Poindexter v. May, 98 Va. 143, ’ 
34-SE 971, 47 LRA 588. 

Wash.—Kobayashi v. Strangeway, 
64 Wash. 36, 38, 116 P 461 [cit Cyc]. 

W. Va.—Blaine v. Chesapeake, etc., 
Bei Cast DOW. AViall (2525 

Wis.—McCall v. Chamberlain, 13 
Wis. 6387; Harrison v. Brown, 5 Wis. 
27; Stone v. Donaldson, 1 Pinn. 393. 

Wyo.—Martin y. Platte Valley 
Sheep Co., 12 Wyo. 432, 76 P 571, 78 
P 1093; Cosgriff v. Miller, 10 Wyo. 
190, 68 P 206, 98 AmSR 977. 

Eng.—Lawrence v. ‘Jenkins, L. R. 
8 Q. -B:.274; Ellis v. Loftus: Iron Co., 
L. R. 10 C. P. 10; Fletcher v. Ryland, 
Li R..1 Exch. '265, 1 HRC 235 [aff L. 
He 3 H. L. 330]; Boyle v. Tamlyn, 6 
473; 


& C. 329, 13 ECL 156, 108 Reprint 
Docks;,éte; 'Co., 12 C.4Bs'160;274.CL. 


Ricketts v. Hast India, etce., 


160, 12 EngL&Hq 520, 138 Reprint 
863, 19 HRC 18; Anonymous, Dyer 
372b, 73 Reprint 835; Sanders v. 


Teape, 51 L. T. Rep. N. S. 263; Hilton 
v. Ankesson, 27 L. T. Rep. N. S. 519; 
Tenant v. Goldwin, 6 Mod. 311, 87 
Reprint 1051 (dictum); Star  v. 
Rookesby, 1 Salk. 335, 91 Reprint 
295; Churchill v. Evans, 1 Taunt. 529, 
128 Reprint 939 (dictum); 3 Black- 


stone Comm. 211; Comyns Dig. tit 
Droit. M 2. 
Man.—Dalziel v. Zastre, 19 Man. 


353; Watt v. Drysdale, 17 Man. 15; 
Garrioch v. McKay, 13 Man. 404. 

Ont.—Littler v. Berlin Acreage 
Co., 2 OntWR 1153; Blacklock v. Mil- 
likanyi esi th WrLiCt Cx SP84-eiCrowen ve 
Steeper, 46 U. C. Q. B. 87. See Sulli- 
van v. McWilliam, 20 Ont. A. 627. 

91. Iowa.—Halloeck v. Hughes, 42 
pee 516; Little v. McGuire, 38 Iowa 

Kan.—Wells v. Beal, 9 Kan. 597. 

Or.—Pacific Livestock Co. v. Mur- 
ray, 45 Or. 103, 76 P 1079. 

Pa.—Stewart v. Benninger, 138 Pa. 
437, 21 Av159. 

Tex.—Davis v. Davis, 70 Tex. 123, 
7 SW 826. 

[a] Reason of rule.—‘The rule: 
was not founded on any arbitrary 
regulation of the common law, but 
was an incident to the right of prop- 
erty. It is a part of that principle 
which allows every man the right to 
enjoy his property free from moles-- 
tation or interference by others; it 
is simply the recognition of a natural 
right. A person owning and occupy- 
ing land is not vested with the right 
to enjoy it upon condition that he 
inclose it by a _palisade strong 
enough to keep his neighbors and 
their stock from breaking into and 
destroying the fruits of his labors. 
Property is not held in civilized com- 
munities by so insecure a tenure; but 
the law surrounds it by an ideal, in- 
visible palladium, more potent than 
any mechanical paling that can be 
constructed. The rule in question did 
not require to be adopted in order to. 
be in force. It always exists where 
the right of private dominion over 
things real is recognized. It pertains 
to ownership.” Bileu v. Paisley, 18 
Or. 47, 51, 21 P 934, 4 LRA 840 and 
note [quot in part Wood vy, Snider, 187 
N. Y. 28, 31, 79 NE 858, 12 LRANS' 
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such lands was bound, by prescription, agreement, 
or assignment, to fence his lands.’? Ordinarily the 
owner is charged with the duty of restraining his 
cattle, but in many instances the duty rests not 
with the owner, but with the tenant, or the person 
who for the time being has their control and man- 


agement and may retain the same 


912 and note (rev 108 App. Div. 168, 
95 NYS 508); Harrison v. McClellan, 
64 Mise. 4380, 433, 118 NYS 573 (rev 
on other grounds 137 App. Div. 508, 
121 NYS 822)]. 

{b] The rule applies to domestic 
Adc aes gone en v. James, 69 Ill. 

{c] Under the Pennsylvania act 
of 1705, providing that no swine shall 
be permitted to run at large without 
rings and yokes, it was held that the 
question of fences was not involved 
in an action for damages done by 
hogs running at large without rings 


and yokes. Stewart v. Benninger, 
138 Pa. 437, 21 A 159. 

92. Colo.—Morris v. Fraker, 5 
Colo. 425. 

Ill.—D’Arey v. Miller, 86 Ill. 102, 
29 AmR 11. 


Ky.—Crawford v. Hughes, 3 J. J- 
Marsh. 433. 

Me.—Little v. Lathrop, 5 Me. 356. 

Mass.—Thayer v. Arnold, 4 Metce. 


589 

N. Bee agen v. Towle, 31 N. H. 
147, 16 

PE chatter v. Rutland, ete, R. 
Co., 25 Vt. 150, 60 AmD 246. - 

Man.—Garrioch v. McKay, 13 Man. 


404. See also Watt v. Drysdale, 17 
Man. 15 (effect of by-laws of munici- 


pality). 

93. Harrison v. McClellan, 137 
App. Div. 508, 121 NYS ‘822. .Seé 
infra § 452. 

94. T1.—Bulpit, v. Matthews, 145 
Tll. 345, 34 NE 525, 22 LRA 55 and 
note [aff 42 Ill. A. 5611; Fredrick v. 
White, 73 Ill. 590; Westgate Wil Cart, 
43 Ill. 450; Mailloux v. Cleveland, etc., 
Riseos A164 Dune At 628; Walters v. 
Stacey, 122 Ill. A. 658; McPherson v. 
James, 69 Ill. A. 337; Selover v. Os- 
good, 52 Til. A. 260; McNeer v. Boone, 


52 Til. A: 181; Birket v. Williams, 30 
Tll. A. 451; Lee v. Burk; 1-6 Bll A. 
651. 


Ind.—Anderson v. Worley, 104 Ind. 
165, 8 NE 817; Lyons v. Terre Haute, 
etc., R. Co., 101 Ind. 419; Stone v. 
Kopka, 100 Ina. 458; Pittsburgh, ete., 
R. Co. v. Stuart, 71 ‘Ind. 500; Indian- 
apolis, etc., R. Co. v: Harter, 38 Ind. 
557; Michigan Southern, ete. R. Co. 
Vv. Fisher, 27 Ind. 96; Indianapolis, 
etc, RR. Co. v. McClure, 26 Ind. 370, 
89 AmD 467; Page v. Hollingsworth, 
qT ind.+317; Lafayette, ete RR Coy yy. 
Shriner, 6 Ind. 141; Crum v. Con- 
over, 14 Ind. A. 264, 40 NE 644, 42 NE 
1029. — But, see Blizzard v. Walker, 32 
Ind. 487; Durham _ v. Musselman, 2 
Blackf. 96, 18 AmD 133 
- Me.—Webber v. Closson, 35 Me. 26. 

Md.—Baltimore,_ etc., sa Comitw. 
Lamborn, 12 Md. 257; Richardson v. 
Milburn, 11 Md. 340. 

_ Mass. —lLyons v. Merrick, 105 Mass. 


“Mich.—Collins v. Lundquist, 154 
Mich. 658, 118 NW 596; Wood v. La 
Rue, 9 Mich. 158; Williams v. Mich- 
igan Cent. R. Co., 2 Mich... 259, °:55 
AmD 59. 

Minn.—Locke v. First Div. St. Paul, 
etc., R. Co., 15 Minn. 350. 


Tels: 185, 51 AmD 262: Ghacibore Vv. 
Matthews, 18 N. J. L. 368. 

N. Y.—Wood v. Snider; 187 N.. Y. 
28, 79 NE 858, 12 LRANS 912; Phil- 
lips v. Covell, 79 Hun 210, 29 NYS 
613; Pierce v. Hosmer, 66 Barb. 345; 
Harrison v. McClellan, 64 Misc. 430, 
118 NYS 5738 [rev on other grounds 
137 App: Div. 508,° 121 NYS°* 822}; 
Taber v. Cruthers, 13 NYS 446; Hol- 
laday v. Marsh, 3 Wend. 142, 20 AmD 
678; Wells v. Howell, 19 Johns. 385. 

N. D.—Ely v. Rosholt, 11eN. D559, 
93 NW 864; Bostwick v. Minneapolis, | 
ete., R. Co.; 2 N. D. 440, 51 NW °781. 

Oh.—Marsh_ v. Koons, 82 One St. 
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owner.?? 


General. 


even against the 


68, 84 NE 599, 125 AmSR. 688, 16 
LRANS 647, 14 AnnCas 621. Other- 
wise before the act of 1865 (Rev. St. 
§§ 4202, 4206, 4251) see Marietta, etc., 
R. Co. v. Stephenson, 24 Oh..St. 48; 
Cleveland, ete., R. Co. v. Elliott, 4 Oh. 


St. 474; Cincinnati, ete, R. Co.. v. 
Waterson, 4 Oh. St. 424; Kerwhaker 
v.| Cleveland, ete, Ri+Co.)3 Oh.’ St. 


172, 62 AmD 246; Cranston v. Cincin- 
nati, ete; sR.- Co.,..d. Mandyi"193, ii2 
Oh. Dec. (Reprint) 97; Northcott v. 
Smith,» 4, Ohs Cir. .Ct.156569 Petite vv: 
Hudson, 2 Oh. Dec. (Reprint) 660, 4 
WestLMonth 434. 

R. I.—Tower v. Providence, ete., R. 
Co, 2 Rick. 404. 

Vt.—Holden v. Shattuck, 34 Vt. 336, 
80 AmD 684; Jackson v. Rutland, ete., 
RaCo., 25 Vt. 150, 60 AmD 246. 

Wis.—Hadtke v. Grzyll, 130 Wis. 
275, 110 NW 225; Stone v. Donaldson, 
1) inn. 1393) 

See Moore ‘'v. Persson, 21 S. D. 290, 
111 NW 633. 

{a] In Illinois, prior to the act of 
1874, (1) the territory in which do- 
mestic animals were prohibited from 
running at large was an exception 
out of the general rule, but by that 
statute the rule was abrogated and 
the rule stated in the text estab- 
lished. Bulpit v. Matthews, 145 Ill. 
345, 34 NE 525, 22 LRA 55 [aff 42 
Ill. A. 561]. (2) In Seeley v. Peters, 
10 Ill. 130, the rule was first laid 
down that the common law, requiring 
the owner of cattle to keep them 
upon his own land, had never been in 
force in Illinois. This’ case was fol- 
lowed in Oil v. Rowley, 69 Ill. 469; 
Illinois Cent. R. Co. v. Arnold, 47 Ill. 
173; Stoner v. Shugart, 45 Ill. 76; 
Westgate v. Carr, 43 Ill. 450; Headen 
v. Rust, 39 Ill. 186; Galena, ete. R. 
Co. v. Crawford, 25 Ill. 529; Chicago, 
ete., R. Co. v. Patchin, 16 Ill. 198, 61 
AmD 65; Misner v. Lighthall, 13 Ill. 
609. (3) Both the act of 1874 and 
the act of Jan. 13, 1872, referred to 
in Fredrick y. White, 73 Ill. 590, are 
es he Veco Ill. Rev. St. (1899) 
co : 

[b] In Maine the common law was 
changed by the statute of 1834, c 137; 
but, by the Revised Statutes, all pre- 
ceding legislation on this subject was 
repealed and the rights of parties re- 
main as at common law, except so 
far as they are modified by the pro- 
visions of such statutes. Webber v. 
Closson, 35 Me. 26. 

{e] In Pennsylvania, (1) until the 
act of April 4, 1889, was passed, the 
first section of the act of 1700 was in 
force throughout the state, and the 
owner of lands was required to fence 
against the cattle of others. Barber 
v. Mensch,'157 Pa. 390, 27 A 708; 
Gregg v. Gregg, 55 Pa. 227; Knight v. 
Abert, 6 Pa. 472, 47 AmD 478; Adams 
v. McKinney, Add. 257. (2) Although 
it seems that, prior to the decision of 
Gregg v. Gregg, supra, the common 
law was universally held to be the 
law in the northern counties of the 
state. Race v. Snyder, 10 Phila. 533. 
(3) Swine were expressly exempt 
from the law of 1700.. Mitchell v. 
Wolf, 46 Pa. 147; Stewart v. Ben- 
ninger, 138 Pa. 437, 21° A 159; (4) 
By the passage of the act of 1889 re- 
pealing the act of 1700, the rights of 
landowners and owners of cattle are 
left as they were at common law be- 
fore 1700. That is, the owner of cat- 
tle must now fence them in, or he is 
answerable in damages for their tres- 
passes. Barber v. Mensch; 157 Pa. 
390, 27 A 108; Stewart v. Benninger, 
138 Pa. 437, 21-4 159; Troth v. Wills, 
| 8 Pa. Super. 1; Greenlee v. Hisen- 
brown, 10 Pa. Co. 483; Thompson y. 
Kyler, 9 Pa. Co. 205; Arthurs v. Chat- 
field, 9 Pa. Co. 34. 


[§ 394] (2) Commons Rule Adopted—(a) In 
In several states of the Union the com-— 
mon-law doctrine is recognized as being in force 
either ex proprio vigore, or by reason of statutes 
declaratory thereof,®* except as far as statutes or 
local regulations permit animals to run at large,?> f 


| 


ip ao | 


[d] In Kansas the statutes have — 
reénacted the common law as to hogs, . 
although giving to each township the _ 
right to suspend this law by vote. a 
Wells v. Beal, 9 Kan. 597. & 

[e] In Vermont the statutory — 
provision that the owners of lands — 
bordering upon highways need not 
fence the same along such highways 
does not apply to pent roads. Car-_ 
penter v. Cook, 67 Vt. 102, 30 A 998, 
71 Vt. 110, 41 A 1038. 

95. Ill.—Bulpit v. Matthews, 145 
Tl. 345, 34 NE 525, 22 LRA 55 and 
note [aff 42 ae A. 561]; Selover v. 
Osgood, 52 Ill. 260. 

Ind. Mab op pene v. Worley, 104 Ind. 
165, 3 NE 817; Lyons v, Terre Haute, 
ete. SIRS ICOS 101 Ind. "419; Stone v. 
Kopka, 100 Ind. 458; Pittsburgh, ete., 
R. Co. v. Stuart, 71 "Ina. 500; Indian- — 
apolis, ete, R. Co. av. Harter, 38 Ind. — 


557; Michigan Southern, ete, R. Co. | 
v. Fisher, 27 Ind. 96; Crum v. Con- ~ 
over, 14 Ind. A. 264, 40 NE 644, 42 — 
NE 1029. ri 

Mich.—Collins  v. jeuncaus 154 7 
Mich. 658, 118 NW 5 ‘ 


Minn.—Locke v. Wiret Div. St. Paul, | 
etc., R. Co., 15 Minn. 350. : 

N. Y.—Hardenburgh v. Lockwood, 
25 Barb. 9. 

Okl. Tce v. Canfield, 11 OklL. 
204, 66 P 355. 

ayes —Stone v. Donaldson, 1 Pinn. 


oF In Illinois the people by af- — 
firmative vote, authorized by the stat- — 
ute to be taken, may decide to let — 
stock run at large in counties or 
towns. Bulpit v. Matthews, 145 Ill. 
345, 34 NE 525, 22 LRA 55: [aff)42 8 
ne fer 561]; Selover v. Osgood, 52 Ill. — 

[b] In Indiana the county com- — 
missioners may direct, by an order 
of the board, what animals’ may pas- 
ture or. run at large on uninclosed 
Jands or public’ commons within the © 
bounds of any township in their re=- — 
spective counties. Pittsburgh, etc, | 
R. Co. .v. Stuart, 71 Ind. .500. 

{c] In North Dakota, in a county 
where Rev. Codes (1905) § 1933, per- 
mitting live stock at large from De- 
cember 1 to April 1 is operative, the 
owner of ranging animals may be 
sued under § 1940 only on a showing 
of a strong fence against intrusion 
of live stock. Johnson v. Rickford, 
18 N. D. 268, 122 NW 386; Ely v. 
Rosholt, 11 N._D. 559, 560, 93 NW 
864 (where it was said: “It is clear- 
y the purpose of the law to require 
he owner or person in charge or 
possession of horses, mules, cattle, 
goats, sheep, and like animals, to re- 
strain them from running at large 
except during the months of winter, 
between November 1, and April 1, 
when the annual crops have been 
gathered, and when, under ordinary 
conditions, as they here exist, emble- 
ments and accretions of the soil have 
been housed, marketed, or stacked 
within inclosures sufficient to turn ~ 
stock, and that during these winter 
months the advantages to the stock 
owners of being permitted to let their 
stock run at large over-balance the 
disadvantages to a minor part of the 
community in being required to pro- 
tect haystacks against ranging 
horses, mules, cattle, and sheep. AS 
to this class of legislation other 
states have been controlled by the 
same consideration, viz., the require- 
ments of local conditions”). 

{d] A by-law authorizing certain 
animals to run at large upon the 
highways and common lands of the 
town is no excuse for suffering the 
animals to break through plaintiff's 
fence and depasture his meadow. 
White v. Scott, 4 Barb. (N. Y.) 56. ~ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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or require landowners to fence against roving 
stock.*® 

Statutes of limited operation. A statute impos- 
ing a duty to fence against animals of specified 
kinds does not affect the common-law duty of the 
owner of other kinds of animals to restrain them, 
and he is liable for their trespasses without regard 
to the insufficiency or absence of a fence.®? <A stat- 
ute requiring an owner to restrain his animals of 
a specified kind is rot modified or affected by a 
later statute permitting animals of other kinds to 
roam at large.®® In some states the common-law 
rule has been modified by statute so as to limit the 
owner’s liability to trespasses committed. by his 
stock upon cultivated °° or improved? lands. 

- [§ 395] (b) Constitutionality of Statutes. Stat- 
utes, whether expressly or by implication reviving 
the common-law rule prohibiting domestic animals 
from running at large, are not in conflict with any 
state or federal constitutional provision.2 Such 
statutes have been upheld, -ven where they exempt 
certain counties from their op-ration,® or where they 


» 96. Indianapolis, etc, R. Co. v. 
Harter, 38 Ind. 557; Wood v. La Rue, 
9 Mich. 158; Williams vy. Michigan 
Cent. R. Co., 2 Mich. 259, 55 AmD 
59; Johnson v. Rickford, 18 N. D. 


Kan. 263. 


ANIMALS 


Ind.—Clark v. Stipp, 75 Ind. 114; 
Pye v. Dodd, 9 Ind. 290, 68 AmD]|N. Y. 


Kan.—Gilchrist v. Schmidling, 


[3C.c.] 187 


are limited to counties of a particular class,* or to 
some subdivision of the state territory,> although 
it has also been held that such limitation violates 
the requirement that all laws of a general nature 
shall have a uniform operation throughout the 
state. It is immaterial that no provision is made 
against the trespass of animals entering from ad- 
jacenut territory where they are permitted to run 
at large.’ 

[§ 396] (3) Common-Law Rule Not Adopted— 
(a) In General. In several states of the Union, 
where agriculture is limited and pasturage exten- 
sive, the common-law rule requiring the owners of 
domestic animals to restrain them on their own 
premises is regarded as inappropriate to local con-. 
ditions,® or inconsistent with legislative action on 
the subject of estrays, inclosures, and trespasses 
by cattle? It is the settled law in these states 
that, in the absence of a statute prohibiting the 
same,’° it 1s the right of every owner to permit 
his cattle and stock to run at large, and those who 
would avoid injury to their lands from the exer- 


Wood y. Snider, 187 
Res 28, 32, 79 NE 858, 12 LRANS 


_ [b] Public lands.—“Without pass- 
ing a statute, or taking any affirma- 


inapplicable.” 


12 


268, 122 NW 386; Ely v. Roshoit, 11 
N. D. 559, 93 NW 864. 

' 97. Pacific Livestock Co. v. Mur- 
way, 45 Or: 103, -76 RP 1079; Strick- 
dJand v. Geide,''31 Or: 373, 49 P 982; 
Bileu v. Paisley, 18 Or. 47, 21 P 934, 
4 LRA 840; French v. Cresswell, 13 
Or. 418, 11 P 62 (in all. of ‘which 
cases it was decided that in counties 
to which the act of 1873 applied it is 
not necessary to fence against sheep, 
because they were not named in the 
‘act; that as to them the common-law 
rule prevails, and an action can be 
maintained for trespass on uninclosed 


lands). 
' 98 Wells v. Beal, 9 Kan. 597. 
{aJ] Turkeys are not included in 


‘the operation of a statute requiring 
other specified domestic animals to 
be restrained. McPherson v. James, 
$69 Ill. A. 337. 

99. Randall v. Gross, 67 Nebr. 255, 
93 NW 223; Meyers v. Menter, 63 
“Nebr. 427, 88 NW 662; Iorance v. 
‘Hillyer, 57 Nebr. 266, 77 NW 1755; 
Delaney v. Errickson, 11 Nebr. 533, 
“10 NW 451. 

[al What are cultivated lands.— 
‘Nepr. Comp. St. art 3 c¢ 2 8 8, pro- 
vides “that cultivated lands, within 
‘the meaning of this act, shall include 
-all forest trees, fruit trees, and hedge 
rows planted on said lands, also all 
ands surrounded by a plowed strip 
“not less than one rod in width, which 
strip shall be plowed at least once a 
year.” Plowing two furrows one rod 
“from each other is not a compliance 
‘with the statute. Brown v. Sylvester, 
37 Nebr. 870, 871, 56 NW 709. 

~ [b] Cultivated lands in_cities.— 
‘The Nebraska Herd Law (Comp. St. 
,c 2 art 3) is applicable to cultivated 
lands within the limits of cities of 
‘the metropolitan class, notwithstand- 
‘ing the charters of such cities grant 
power to the mayor and council to 
provide by ordinance for impounding 
animals running at large. lLingon- 
ner v. Ambler, 44 Nebr. 316, 62 NW 
4386. 

1. Foster v. Bussey, 132 Iowa 640, 
109 NW 1105; Hallock v. Hughes, 42 
Iowa 516; Little v. McGuire, 88 Iowa 
560, 43 Towa 447. 

[a] What are not improved lands. 
—Casting a single furrow around an 
eighty-acre tract of wild and unim- 
proved land, cultivating three acres 
for a garden, breaking eight acres, 
and cutting some brush on a portion 
of the remainder, do not make the 
whole tract improved land. Otis v. 
Morgan, 61 Iowa 712, 17 NW 104. 

ent Ala.—Dillard vy. Webb, 55 Ala. 
468. 


Miss.—Anderson v. Locke, 64 Miss. 
283, 1S 251. 

Okl.—Addington v. Canfield, 11 Ok1. 
204, 66 P 355. 

Or.—Reser v. Umatilla County, 48 
Or. 326, 86 P 595, 120 AmSR_> 815: 

Tenn.—Murphy v. State, 114 Tenn. 
531, 86 SW 711. 

‘La] The Idaho Sheep Herding Law 
is constitutional. Spencer v. Morgan, 
10 Ida. 542, 79 P 459; Sifers v. John- 
son, 47 Ida. °798; 65. P 709) 97 ‘AmSR 
271, 54 LRA 785. 

3. .Sprague v. Fremont, ete, R. 
Co., 6 Dak. 86, 50 NW 617 (where it 
was held that Dak. Sp. L. [1885] ¢ 17 
§ 16, exempting certain Black Hills 
counties from the operation of Code 
Civ. Proc. § 747, as amended by L. 
[1883] ¢ 115, which declared owners 
liable for all damages done by their 
stock while trespassing on the lands 
of another, is not unconstitutional by 
reason of its applying specially to 
such counties, as the law comes with- 
in the police power of the legisla- 
ture). 

4 Murphy v. State, 114 Tenn. 531, 
86 SW 711. 

5. State v. Mathis, 149 N. C. 546, 
63 SE 99. 

6. Darling v. Rodgers, 7 Kan. 592 
(where it was held that Kan. L. [1870] 
ec 115, which attempted to exempt cer- 
tain counties from the operation of 
the fence laws, was unconstitutional). 

7 State v. Mathis, 149 N. C. 546, 
63 SE 99. 

8 U. S.—Light v. U. S., 220 U. S. 
523,31 SCt 485, 55 LD. “ed..570. 

Ala.—Savage v. Wallace, 165 Ala. 
572, 51 S 605; Mobile, ete., R. Co. v. 
Williams, 53 Ala. 595. 

Ark.—Little Rock, ete, R. Co: v. 
Finley, 37 Ark. 562. 

Dak.—Sprague v. Fremont, ete., R. 
Co., 6 Dak. 86, 50 NW 617. 

Iowa.—Kimple v. Schafer, 143 NW 
505; Frazier v. Nortinus, 34 Iowa 82; 
Wagner v. Bissell, 3 Iowa 396: 

Oh.—Cincinnati, ete., R. Co. v. Wa- 
terson, 4 Oh. St. 424; Kerwhaker v. 
Cleveland, ete., R. Co., 3 Oh. St. 172, 
62 AmD 246; Cranston vy. Cincinnati, 
etc., R. Co., 1 Handy 193, 12 Oh. Dec. 
(Reprint) 97. 

Tex.—Pace v. Potter, 85 Tex. 473, 
22 SW 300; Texas Cent. R. Co. v. 
Pruitt; 49 Tex. Civ. A: 370; 110 SW 
966; Frazer v. Bedford, (Civ. A.) 66 
SW 573. 

{a] Reason for rule.—‘‘The great 
value of the lands of such states for 
pasturage, and the scarcity of mate- 
rials for fencing, were the principal 
reasons for their courts holding that 
the rules of the common law were 


tive action on the subject, the United 
States suffered its public domain to 
be used for such purposes. Thére 
thus grew up a sort of implied li- 
cense that these lands, thus left open, 
might be used so long as the Gov- 
ernment did not cancel its tacit con- 

U.35 


sent. Buford v. Houtz, 133 A d 
320, 10 *SCt 305, 33:.L. ed. 618../ Its 
failure to object, however, did not 


confer any vested right on the com- 
plainant, nor did it deprive the 
United States of the power of recall- 
ing any implied license under which 
the land had been used for private 
purposes.”’\i;-Light:v. U. Si, 220° U.S. 
523, 535, 81 SCt 485, 55 L. ed. 570. 

9. Ala.—Savage>v. Wallace, 165 
Ala. 572, 51 S 605; Joiner v. Winston, 
68 Ala. 129; Mobile, etc., R. Co. v. 
Williams, 53 Ala. 595; Nashville, ete., 

. Co. v. Peacock, 25 Ala. 229. 

Ark.—Little Rock, ete. R. Co. v. 
Finley, 37 Ark. 562. 

Cal.—Merritt v. Hill, 104 Cal. 184, 
37 P_ 893; Waters v. Moss, 12 Cal. 
535, 73 AmD 561. 

Mo.—Gorman v. Pacific R. Co., 26 
Mo. 441, 72 AmD 220; O’Riley v. Diss, 
41 Mo. A. 184. 

Nev.—Chase v. Chase, 15 Nev. 259. 

Oh.—Cleveland, ete., R. Co. v. El- 
liott, 4 Oh. St. 474; Cincinnati, etc:, 
R. Co. v. Waterson, 4 Oh. St. 424; 
Kerwhaker v. Cleveland, ete. R. Co., 
3 Oh. St. 172, 62 AmD 246; Northcott 
v. Smith, 4 Oh. Cir. Ct. 565. But see 
supra as to present rule § 394 note 94. 

Nex.——Pace* -v. Potter) $5. /Texr Ave; 
22. SW 300. 


Va.—Poindexter v. May, 98 Va. 
148, 34 SE 971, 47 LRA 588. 
10. Ala.—Clear. Creek Lumber Co. 


v. Gossom, 151 Ala. 450, 44 S. 404; 
Clear Creek Lumber Co. v. Duncan, 
151 Ala. 433, 44 S 404; Ryall v. Allen, 


143 Ala. 222, 38 S 851; ‘Wilhite v. 
Speakman, 79 Ala. 400; Joiner v. 
Winston, 68 Ala. 129. 


Cal.—Merritt v. Hill, 104 Cal. 184, 
37 P 893; Hahn y..Garratt, 69 Cal. 
146; 10 P 329. 


ROA Oe cn v. -Fraker, 5 Colo. 
Ga.—Bonner v. De Loach, 78 Ga. 
50, 2 SE 546. 


Iowa.—Haughey v. Hart, 62 Iowa 
96, 17 NW 189, 49 AmR 138; Hallock 
v. Hughes, 42 Iowa 516; Little v. Mc- 
Guire, 38 Iowa 560, 43 Iowa 447. 


Kan.—Wells v. Beal, 9 Kan. 597; 
Wingrove v. Williams, 6 Kan. A. 
262, 6 Beb2. 

Mo.—Leach v. Lynch, 144 Mo. A. 
391, 128 SW 795. 

Or.—Strickland v. Geide, 31 Or. 


373, 49 P 982. 
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cise of this right must inclose against them; unin- | closed lands in such cases being regarded as com- 


Tex.—Posey v. Coleman, (Civ. A.) 
1383 SW 937; Frazer v. Bedford, (Civ. 
A.) 66 SW 573. 

Va.—Poindexter v. May, 98 Va..143, 
34 SE 971, 47 LRA 588. 

[a] Where townships have adopt- 
ed rules prohibiting stock from run- 
ning at large, and there are no regu- 
ljations requiring fences, the owners 
of cattle will be liable for injuries 
occasioned by their stock going upon 
unfenced fields. 
43 Ill. 450. 

{b] Cities and towns.—Tenn. Code 
§ 1682, providing that ‘‘every planter” 
shall keep about his cleared land a 
fence five feet high, and to the height 


of three feet so close as to prevent } 


hogs from passing through, does not 
apply to lots in cities and towns. 


paauk v. Fantz, 11 Heisk (Tenn.) 
[ce] Fencing district to restrain 


small stock.—Ark. Act April 10, 1899, 
p 166 (Kirby Dig. §§ 1878, 1379), 
amending Sandels & H. Dig. § 1176, 
authorizing the county court, on the 
petition of landowners, to establish a 
fencing district, by repeating the 
section and adding thereto a_ pro- 
vision authorizing the establishment 
of fencing districts restraining small 
stock, as mentioned in the petition 
for the district, etc, authorizes the 
establishment of a fencing district to 
restrain small stock. Flowers v. 
State, 83 Ark. 208, 103 SW 384. 

[ad] In Iowa, while the rule per- 
mitting a landowner to allow his do- 
mestic animals to run at large has 
been changed with regard to some 
domestic animals, it still holds in the 
rural districts, with regard to poul- 
try. Kimple v. Schafer, 143 NW 505. 

1l. U. S.—Lazarus v. Phelps, 152 
U. S. 81, 14 SCt 477, 38 L. ed. 363; 
Buford v. Houtz, 133 U. S.° 320, 10 
SCt 305, 33 L. ed. 618. 

Ala.—Clear Creek Lumber Co. v. 
Gossom, 151 Ala. 450, 44 S 404; Clear 
Creek Lumber Co. v. Duncan, 151 
Ala. 433, 44 S 404; Ryall v. Allen, 
148 Ala. 222, 38 S 851; Hurd v. Lacy, 
93 Ala. 427, 9 S 378, 30 AmSR 61; 
Rowe v. Baber, 93 Ala. 422, 8 S 865; 
Wilhite v. Speakman, 79 Ala. 400; 
Joiner v. Winston, 68 Ala. 129; Pruitt 
v. Ellington, 59 Ala. 454; Mobile, etc., 
R. Co. v. Williams, 53 Ala. 595; Nash- 
ville, ete., R. Co. v. Peacock, 25 Ala. 
229; Crosby v. Hawthorn, 25 Ala. 
221; Tankersly v. Wedgworth, 22 Ala. 
677; Smith v. Causey, 22 Ala. 568; 
Woodward v. Purdy, 20 Ala. 379. 

Ark.—St. Louis, etc., R. Co. v: New- 
man, 94 Ark. 458, 127 SW. 735, 140 
AmSR 134 and note, 28 LRANS 83; 
Little Rock, ete, R. Co. v. Finley, 
37 Ark. (562. 

Cal.—Merritt v. Hill, 104 Cal. 184, 
37 P 893; Hahn v. Garratt, 69° Cal. 
146, 10 P 329; Logan v. Gedney, 38 
Cal. 579; Comerford v. Dupuy, 17 Cal. 
208; Waters v. Moss, 12 Cal. 535, 73 
AmD 561. 

Colo.—Richards v. Sanderson, .39 
‘Colo. 270, 89 P 769, 121 AmSR 167; 
Nuckolls v. Gant, 12 Colo. 361, 21 P 
41 [foll Morris v. Fraker, 5 Colo. 
425]. 

padi caine v. Munson, 82 Conn. 
219; Wright v. Wright, 21 Conn. 329; 
Studwell v. Ritch, 14 Conn. 292. 

Dak.—Sprague v. Fremont, etc., R. 
‘Co., 6 Dak. 86, 50 NW 617. 

Fla.—Dutton Phosphate Co. _ v. 
Priest, 65 S 282; Savannah, etc., R. 
Co. v. Geiger, 21 Fla. 669, 58 AmR 
697. 

Ga.—Georgia R., etc., Co. _v. 
56 Ga. 540; Macon, etc., R. 
Lester, 30 Ga. 911. r 

Ida.—Swanson v. Groat, 12 Ida. 148, 
85 P 384; Johnson v. Oregon Short 
Line? RA Col, ‘7ildas2355; \63:.4P ila, bs 
LRA 744. ° 

Ind. T.—Perry v. Cobb, 4 Ind. T. 
717, 76 SW 289. 

TIowa.—Harrison v. Adamson, 76 
Iowa 337, 41 NW 34; Haughey v. 
Hart, 62 Iowa 96, 17 NW 189, 49 AmR 
138; Kuhn v. Chicago, ete, R. Co., 42 
Towa 420; Frazier v. Nortinus, 34 


Neely, 
Cos Vv: 


Westgate v. Carr,. 
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Iowa 82; Camp v. Flaherty, 28 Iowa 
520; Herold v. Meyers, 20 lowa 378; 
Russell v. Hanley, 20 Iowa 219, 89 
AmD 535; Alger v. Mississippi, etc., 
R. Co., 10 Iowa 268; Heath v. Colten- 
back, 5 lowa 490; Wagner v. Bissell, 
3 Iowa 396; Kennedy v. Dubuque, 
ete, R. Co., 2 Iowa 521; Henry v. 
Dubuque, ete., R. Co., 2 Iowa 288. 

Kan.—Fillmore vy. Booth, 29 Kan. 
134; Vanderbur v. Scott, 22 Kan. 
165; Darling v. Rodgers, 7 Kan. 592; 
Larkin yv. Taylor, 5 Kan. 433; Caulk- 
ins v. Mathews, 5 Kan. 191; Union 
Pac. R. Co. v. Rollins, 5 Kan... 167. 
As to Hog Law see supra § 394 note 
94[d]. 

Ky.—Louisville, etc., R. Co. v. Sim- 
mons, 85 Ky. 151, 3 SW 10, 8 Kyl 
$96; Hawkins v. Williams, 7 Kyl 
454; Louisville, etc., R. Co. v. Sim- 
mons, 5 KyL 390. 

Me.—Cool v. Crommet, 13 Me. 250. 

Miss.—Anderson v. Locke, 64 Miss. 
283, 1 S 251; Montgomery v. Handy, 
62 Miss. 16; New Orleans, etc., R. 
Co. v. Field, 46 Miss. 573; Vicksburg, 


ete:, R. Co: v. Patton, 31 Miss. ‘156; 
66 AmD 552. 
Mo.—Bradford v. Floyd, 80 Mo. 


207; Mann v. Williamson, 70 Mo. 661; 
Moore v. White, 45 Mo. 206; Hanni- 
bal, ete., R. Co. v. Kenney, 41 Mo. 
271; Gorman v. Pacific R. Co., 26 Mo. 
441, 72 AmD 220; Leach v. Lynch, 
144 Mo. A. 391, 128 SW 795; Woods v. 
Carty, 110 Mo. A. 416, 85 SW 124; 
Jackson v. Fulton, 87 Mo. A. 228; 
O’Riley v. Diss, 41 Mo: A. 184; Heald 
v. Grier, 12° Mo: A. 5563 Kertziin; 
Dolde, 7 Mo. A. 564; Kaes v. Mis- 
souri Pac. R. Co., 6 Mo. A. 397. 

Mont.—Herrin v. Sieben, 46 Mont. 
226— L223) Mantav.velay mane 
Mont. 61, 22 P 120; Smith v. Wil- 
liams, 2 Mont. 195. 

Nebr.—Randall v. Gross, 67 Nebr. 
255, 93 NW 223; Lorance v: Hillyer, 
57 Nebr. 266, 77 NW 755; Delaney v. 
Errickson, 10 Nebr. 492, 6 NW _ 600, 
35 AmR 487 [aff reh 11 Nebr. 533, 10 
NW 451]. As to liability for tres- 
passes on cultivated lands see supra 
§ 394 note 99. 

Nev.—Chase vy. Chase, 15 Nev. 259. 

N. C.—Runyan vy. Patterson, 87 N. 
C.. 343; Burgwyn v. Whitfield, 841 N. 
C. 261; Laws v. North Carolina R. 
52 N. C. 468; Jones v. Wither- 
spoon, (52) N.C. 1555, 78 AmD .263; 
Laws v. North Carolina R. Co., 52 
N.C. 468. 

Okl.—Addington vy. Canfield, 11 Okl. 
204, 66 P 355. 

S. C.—Murray v. South Carolina R. 
Cos 44 ASIN Cis E22 1,0 eA: 219% 
Eripp ‘v.” Hasell, 32, S.-C Tire 73: 

Tex.—Clarendon Land, etc., Co. v. 
McClelland, 89 Tex. 483, 34 SW 98, 35 
SW 474, 59 AmSR 70, 31 LRA 669, 
86 Tex. 179, 23 SW 576, 1100, 22 LRA 
105; Pace v. Potter, 85 Tex. 473, 22 
SW 300; Davis v. Davis, 70 Tex. 123, 
7 SW 826; Sabine, ete, Re Co: iv. 
Johnson, 65 Tex. 389; Posey v. Cole- 
man, (Civ. A.) 133 SW 937; Texas 
Cents RR. ConiveePruitt, 492 TexiCiv. 
A. 870, 110 SW 966; Wilson v. Caf- 
fall, (Civ. A) 83 SW 726; Frazer v. 
Bedford, (Civ. A.) 66 SW 573: Claunch 
v. Osborn, (Civ. A.) 23 SW 937; St. 
Louis Cattle Co. v. Vaught, 1 Tex. 
Civ. A. 388, 20 SW 855; Woodward v. 


Griffith, 2 Tex.. A. Civ, Cas: $3360; 
Hoskins v. Huling, 2 Tex: A. Civ. 
Cas. § 155. 

Va.—Poindexter v. May, 98 Va. 


143, 34 SH 971, 47 LRA 588. 

W. Va.—F ink v. United States Coal, 
ete.,.Co., 72. W. Va. 507, 78 SE. 702; 
Johnston v. Mack Mfg. Co., 65 W. 
Va. 544, 64 SH 841, 131 AmSR 979, 
24 LRANS 1189; Layne v. Ohio River 


Re °Co., 435) Wis Vian 438, 014 SHE 8: 
Baylor v. Baltimore, ete., R. Co., 
W. Va. 270; Blaine v. Chesapeake, 


eter Re Cor, oe Wanvawcoe: 
Wyo.—Hardman v. King, 14 Wyo. 
503, 85 P 382; Healy v. Smith; 14 
Wyo. 263, 83 P 583, 116 AmSR 1004; 
Haskins v. Andrews, 12 Wyo. 458, 
76 P 588; Martin v. Platte Valley 
Sheep Co., 12 Wyo. 432, 76 P 571, 78 


\ oak 
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P 10938; Cosgriff v. Miller, 10 Wyo. 
190, 68 P 206, 98 AmSR 977; State v. 


Johnson, 7 Wyo. 512, 54 P 502; Hecht 


y. Harrison, 5 Wyo. 279, 40 P 306. 

[a] Rule as applied to sheep.— 
In Willard vy. Mathesus, 7 Colo. 76, 
78, 1 P 690, the court, while recog- 
nizing the rule of the text as applied 
to animals generally, refused to ap- 
ply it to sheep because it was the 
custom in that. state to fence in or 
close-herd sheep, and the owner of 
sheep whose shepherd permitted 
them to trespass on cultivated lands 
was held liable for the damage. The 
court remarked: ‘The farmer in Col- 
orado, aware of the established cus- 
tom of letting cattle run at will, in 
the absence of statute, builds a fence 
sufficient to protect his crop against 
trespass therefrom; but being ad- 
vised of the equally well established 
custom of inclosing'or close-herding 
sheep, he does not so construct his 
fence as to keep them out of his 
field. it would be manifestly unjust 
to apply the same rule for injuries to 
his crop by the latter that would be 
applicable for like injuries, \ under 
Similar circumstances, by the for- 
mer.’ See also Cleveland v. Wal- 
lace, 23 Ida. 570, 131. P..10; Herrin: v. 
Sieben, 46 Mont. 226, 127 P 323. 

[b] Sheep injuring mining ditches. 
—Statutes requiring the owners of 
land to fence them against trespass- 
ing animals, as a condition precedent 
to a right of recovery in trespass, 
have no application to damages done 
by sheep to mining ditches travers- 
ing the unclaimed lands of the gov- 
ernment and used by private indi- 
viduals. Bileu v. Paisley, 18 Or. 47, 
21 P 934, 4 LRA 840. 

[ce] In Kansas the General Fence 
Law of 1868 (Gen. St. [1901] e 40) 
modified the common-law rule of lia- 
bility for damages done by tres- 
passing animals, 
owner thereof from all liabilities for 
damages resulting therefrom, except 
trespasses on lands inclosed with the 
legal fence described in the act. This 
law is in operation in every county 
in the state except in those that have 
availed themselves of the Herd Law 
of 1872. The adoption of the Herd 
Law is a readoption of the common 
law in this respect, and the owner of 


cattle is liable for injuries commit-’ 


ted by them in a herd law county, 
regardless of the Fence Law. McAfee 
v. Walker, 82 Kan. 182, 107 P 637, 
27 LRANS 226; Missouri, etc., R. Co. 
v. Olden, 72 Kan, 110, 83.P 25. 

[d] In Oregon the common-law 
rule has in part been abrogated: by 
the several fence laws. Pacific Live- 
stock Co. v. Murray, 45 Or. 103, 106, 
76 P 1079 (where the court said: “In 
1870 the legislature passed an act 
requiring all fields or inclosures to 
be inclosed by a certain character of 
fence, and providing that, if any 
stock broke into such inclosure, the 
owner should be liable in damages 
therefor, but excluding the counties 


and relieved the 


8 


of Umatilla, Baker, and Union from: 


its operation: Laws 1870, p. 20. In 
Campbell v. Bridwell, 5 Or. 311, it 
was held that in the portion of the 


State where this law applied an ac- 


tion could not be maintained for the 
trespass of domestic animals with- 
out showing an inclosure built in 
substantial conformity to the statute, 
and this rule was reaffirmed in 
Walker v. Bloomingcamp, 34 Or. 391, 
43 P 175, 56 P 809, and Fry v. Hub- 
ner, .35 Or. 184,57 RP. 420:~ ain “i872 
the legislature so amended the act of 
1870 as to include Umatilla County 
only (Laws 1872, p..15), and at the 
Same session enacted a law ‘in rela- 
tion to trespass by cattle, and regu- 
lating fences in the counties of Uma- 
tilla and Wasco: Laws 1872, p. 123. 
By section 1 of this latter act it is 
provided that no action shall be 
maintained for damages done by cer- 
tain enumerated animals, not includ- 
ing sheep, unless the person seeking 
such damages shall allege and prove 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[8 Csi qy. 129; 


mon of pasturage.12 ‘he bare fact that the owner | the use and enjoyment of private property, and 


of domestic animals knew that they would probably 
go upon, and graze on, the lands of others will 
not render him liable for the trespass, nor entitle 
plaintiff to an injunction to restrain defendant from 
permitting his animals to run at large.?® 

Right of owner to enter and drive off his ani- 
The owner of animals straying on the unin- 
elosed land of another may enter and drive them 
therefrom without becoming liable for trespass.14 


mals. 


[§ 397]  (b) 


Constitutionality 


Statutes expressly declaring that no right of action 
for trespass by domestic animals shall exist, where 
the lands trespassed on are not properly fenced, 
Such acts are merely regulations of 


are valid.1® 


upon the trial that the premises at. 
the time of the commission of the 
injury: were inclosed with a lawful 
fence’). See also Oliver v. Hutchin- 
son, 41 Or. 443, 69 P 139, 1024. 

12. Wilhite v. Speakman, 79 Ala. 


400; Joiner v. Winston, 68 Ala. 129; 


joy it. 


fOr, 47) 21). P 934.4 LRA 840; 


persons. 


364, 3 LRANS 


Mobile, ete. R. Co. v. Williams, 53 
fAla, 595; Nashville, ete.,, R. Co. v. 


“Peacock, 25 Ala. 229. 


fa] “This privilege or right of 
pasturage upon the public lands of 


the government, which are left open 
and uninclosed, and are not reserved 


or set apart for other public uses, is 
common to all who may wish to en- 
It is not a special privilege 
eonferred upon one person or a few 
No individual has any 
greater right than another to herd 


his live stock upon such lands, or to 


allow them to roam at large thereon.” 
Anthony Wilkinson Live Stock Co. v. 
Mellquam, 14 eee 209,. 226,.83 P 

13. Richards v. Sanderson, 39 
Colo. 270, 89 P 769, 121 AmSR 165; 


Martin v. Platte Valley Sheep Co., 12 


Wyo. 432, 76 P 571, 78 P 1093. 

14. Hardman vy. King, 14 Wyo. 
503, 85 P 382; 9 Bacon Abr. tit Tres- 
pass. 

[a] Where the voluntary trespass 
of animals imposes no liability on 
‘their owner, he may rightfully enter 
on the lands where they are tres- 
passing and drive them off; and if 
they have been driven to other lands 
he may return them over the land 
from whence they were driven. Camp 
v. Flaherty, 28 Iowa 520. 

15, See Constitutional [8s 
Cyc text and note 30]. 

16. Myers v. Dodd, 9 Ind. 290, 68 
AmD 624; Sears v. Fewson, 15 N. M. 
132, 103 P 268; Bileu v. Paisley, 18 
Poin- 
dexter v. May, 98 Va. 143, 34 SE 971, 


Law 


°47 LRA 588. 


[a] “fhe legislature, in the ex- 


ercise of the police power of the 


state, may, no doubt, require the 
owners of lands to fence them in 
a certain manner, and in default 
thereof to withhold from them a 
remedy for a trespass committed 
thereon by animals running at large. 
In a sparsely populated section of 
country, where there are extensive 
open commons, and stock-raising is 
an important industry, it might be 
judicious to adopt such a regulation; 


but to hold that one man has a right 


to permit his stock to go upon the 
lands of another, if not protected by 
a material inclosure, would be hold- 
ing, in effect, that a man did not own 
what belonged to him. The legisla- 
ture cannot legalize such a trespass. 
It cannot provide that the cattle of 
A may lawfully go upon the land of 
B against the  latter’s consent, 
whether his land is fenced or un- 
fenced; though it may, as before 
suggested, withhold from B a rem- 
edy for damages occasioned by such 
a trespass, if his land is not inclosed 
in a prescribed manner. Legislation 
of the character referred to goes only 
to the remedy, and no attempt to ex- 
tend it further could be_ justified.” 
Bileu v. Paisley, 18 Or. 47, 52, 21 P 


[3 C. J.-9] 


[§ 398] 


of Statutes.1> | reasonable and 


934, 4 LRA 840. To same effect Caul- 
kins v. Mathews, 5 Kan. 191; Union 
Pace Ri Covliv. Rollins. 5 Kant +67. 

17. Poindexter v. May, 98 Va. 143, 
149, 34 SE 971, 47 LRA 588 (where 
the court said: “We entertain no 
doubt of the validity of the laws 
under consideration. They were in- 
tended for the mutual benefit, con- 
venience and welfare of all the citi- 
zens of the Commonwealth. 
not appropriate private property for 
public use, but simply regulate its 
use and enjoyment. Nor do they in- 
terfere with ‘the means of acquiring 
and possessing property.’ There is 
nothing in the statutes in. question 
which gives or pretends to give any 
right to any person to enter upon 
another’s land, and commit any tres- 
pass thereon, whether the land be 
fenced or not. They do not impair 
the rights of private property nor in 
any manner interfere with the dis- 
posal thereof. They provide a rea- 
sonable protection for the rights of 
owners of enclosed land, and limit 
the right of redress for trespass to 
those injuries which do not result 
from their own non-compliance with 
the law. The Legislature has the 
power to regulate the relative rights 
and responsibilities of the proprie- 
tors of enclosed land, and the owners 
of stock that is allowed to run at 
large, and can, therefore, take from 
every man his remedy for a trespass 
by cattle, unless he enclose his lands 
with a lawful fence, without violat- 
ing any right guaranteed by the Con- 
stitution of the State, or the United 
States’’). 

18. Ala.—Clear Creek Lumber Co. 
v. Gossom, 151 Ala. 450, 44 S 404; 
Clear Creek Lumber Co. v. Duncan, 
151 Ala. 433, 44 S 404; Pruitt v. El- 
lington, 59 Ala. 454. 
uneate Scent ord v. Dupuy, 17 Cal. 

Colo.—Nuckolls' v. Gaut, 12 Colo. 
861, 21 P 41; Morris v. Fraker, 5 Colo. 
425; Sweetman vy. Cooper, 20 Colo. A. 
Br (GE 9252 
op eae ee v. Wright, 21 Conn. 

Ill.—Illinois Cent. R. Co. v. Arnold, 
47 Ill. 173; Stoner v. Shugart, 45 Il. 
76; Headen v. Rust, 39 Ill. 186; Mis- 
ner. v. Lighthall, 13 Ill. 609. 

Ind.—Clark v. Stipp, 75. Ind. 114. 

Ind. T.—Perry v. Cobb, 4 Ind. T. 
17, 76 SW 289. 

Iowa.—Noble v. Chase, 60 Iowa 
261, 14 NW 299; Frazier v. Nortinus, 
34 Iowa 82; Herold v. Meyers, 20 
Towa 378; Wagner v. Bissell, 3 lowa 
396. 

Kan.—Fillmore v. Booth, @9 Kan. 
134; Darling v. Rodgers, 7 Kan. 592; 
Larkin v. Taylor, 5 Kan. 433. 

Ky.—Muir v. Thixton, etc., Co., 119 
Ky. 753, 78 SW 466, 24 KyL 1688. 

Mich.—Williams v. Michigan Cent. 
Rs Coy2yMich=, 2592 55: AmD+59: 

Mo.—Mann v. Williamson, 70 Mo. 
661; Woods v. Carty, 110 Mo. A. 416, 
85 SW 124; Gilmore v. Harp, 92 Mo. 
Peas Mackler v. Schuster, 68 Mo. A. 

Mont.—Beinhorn v. Griswold, 27 
Mont. 79, 69 P 557, 94 AmSR 818, 59 
LRA 771; Monroe v. Cannon, 24 Mont. 


They do| 


are not unconstitutional, as appropriating it for 
public use, or interfering with its enjoyment.” 
(c) Necessity of Lawful Fence. 
those jurisdictions where the common-law rule has 
failed of recognition or has been abrogated by stat- 
ute, and domestic ‘animals are allowed to run at 
large, the owner of land can recover for a trespass 
thereon by such animals only where his lands were 
properly fenced at the time of the trespass.’® 


In 


A 
substantial compliance with the 


statute is all that can be required,!® and imma- 
terial variations from the statutory requirements 
of a lawful fence will not defeat the right of a 
landowner to recover for the trespasses of domestic 


316, 61 P 8638, 81 AmSR 439 and 
note; Smith v. Williams, 2 Mont. 195. 
Nev.—Chase v. Chase, 15 Nev. 259. 


N. Y.—Hardenburgh v. Lockwood, 
25 Barb. 9. 

N. C.—Runyan v. Patterson, 87 N. 
C. 343; Jones v. Witherspoon, 52 N. 


C. 555, 78 AmD 2638. 

N. D.—Johnson v. Rickford, 18 N 
D. 268, 122 NW 386. 

Oh.—Phelps v. Cousins, 29 Oh. St. 
135; Petit v. Hudson, 2 Oh. Dec. (Re- 
print) 660, 4 WestLMonth 434. 

Okl.—Bottoms y. Clark, 38 Okl. 
243, 132° P. 903: 

Pa.—Grege v. Gregg, 55 Pa. 227. 

Tenn.—Brown v. Sams, 119 Tenn. 
677, 109 SW. 513; Polk vy. Wane, 4 
Yerg. 36. 

Tex.—Moore v. Pierson, (Civ. A.) 
$3 SW 1007; Clarendon Land Inv., 
etc., Co. v. McClelland, 89 Tex. 483, 
34 SW_ 98, 35 SW 474, 31 LRA 669, 
59 AmSR 70; Wilson v. Caffall, (Civ. 
A.) 83 SW 726; Heironimus v. Dun- 
can, 11 Tex. Civ. A+ 610, 33 SW 287: 

Va.—Poindexter v. May, 98 Va. 1438, 
34 SE 971, 47 LRA 588. 

Wis.—Peterson v. Johnson, 132 
Wis. 280, 111 NW 659; Walls v. Cun- 
ningham, 123 Wis. 346, 101 NW 696. 

{a] A fence that will turn ordi- 
nary stock, or stock not extraordi- 
narily breachy, is a good and suffi- 
cient fence. Leggett v. Illinois Cent. 
Re COs 2 Ud eA ite 

[b] Effect of statute prescribing 
kind of fence to be used.—A statute 
which merely prescribes the kind of 
fences that shall be used to enable 
landowners to enforce certain reme- 
dies against the owners of trespass- 
ing animals does not prohibit the 
use of other fences. Worthington v. 
Wade, 82 Tex. 26, 17 SW 520. 

{[c] Burden of proof.—In Vermont 
it was held that plaintiff need not 
prove the sufficiency of his fence, 
where defendant did not base his de- 
fense on its insufficiency. Sorenber- 
ger v. Houghton, 40 Vt. 150. 

{d] In Oregon, under Lord L. Or. 
§§ 5762, 5763, 5765, the owner of 
premises not inclosed by a lawful 
fence cannot recover for trespassing 
stock, although the county has adopt- 
ed § 5575, forbidding the running at 
large of stock. Ball v. Croisan, 68 
Ors 455, 13 72P 225: 

{e] In Manitoba, (1) legislation 
enables certain municipalities to 
change the common-law rule so as to 
disable the owner of premises from 
claiming damages, unless his lands 
are surrounded by a lawful fence. 
Dalziel v. Zastre, 19 Man. 353. (2) 
But when a by-law enacted under 
such legislation specifies, as a condi- 
tion of a landowner claiming dam- 
ages against trespassing animals, 
that he shall have surrounded his 
lands with “a lawful fence as defined 
by by-law of this municipality,” and 
a lawful fence is nowhere defined, 
the common-law rule must prevail. 
Dalziel v. Zastre, supra. 

19. Comerford v. Dupuy, 17 Cal. 
308: Scott v. Buck, 85 Ill. 334; Smith 
v. Williams, 2 Mont. 195; Race v. 
Snyder, 10 Phila. (Pa.) 533. See also 
Phe ods. v. Mathesus, 7 Colo. 76, 1 P 


130. [80.J.] 


animals on his Jand.*° In some jurisdictions where 
the statute requires the land to be ‘‘inclosed by a 
lawful fence,’’ one who seeks to recover damages 
occasioned by the eattle of another breaking into 
his inclosure must show that his ground was en- 
tirely inclosed by a lawful fence; it is not sufficient 
to show merely that, at the place where the cattle 
broke in, the fence’ was of lawful height and 
strength.2? On the other hand, it is held that the 
test of a lawful fence is its height at the point 
where stock get over it, and it is immaterial, in an 
action for damages from trespassing stock, that 
the fence at another point was not of the lawful 
height,?? or that it did not entirely surround the 
land,?*-when as a matter of fact the stock got over 
the fence at a point where it was of the lawful 
height. 

Defendant preventing plaintiff. from fencing. 
Where defendant prevents plaintiff from properly 
fencing his lands, he is liable for any damage done 
by his cattle trespassing on plaintiff’s land. 24 

[§ 399] (d) Animals Required to Be Fenced 
against. The obligation to fence, in order to pre- 
vent animals from trespassing, apples only to do- 


20. Smith v. Williams, 2 Mont.|100 Me. 406, 
£95; i\Closson, 35 Me. 
21. Stovall v. Emerson, 20 Mo. A.| Merrill, 33 Me. 62; 
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61 A'899K 
26; 


[§§ 398-400. 
mestie animals of ordinary disposition. The com-_ 
mon law is still. in foree as to unruly cattle that — 
will not be restrained by ordinary fences.?? More- 
over the duty to fence applies only to animals which — 
are rightfully on the adjoining ground, and the 
absence or insufficiency of a fence is no defense, 
where the trespassing animals were wrongfully on 
the land from which they entered.*® 

[§ 400] b. With Respect to Adjoining Land- 
owners—(1) Before Establishment of Partition 
Fence. At common law, a tenant of a close was — 
not obliged to fence against an adjoining one un- 
less by foree of prescription. Every person was — 
bound to keep his own cattle within his own close, 
and he was answerable for all injuries which they 
did if they escaped from it and went upon the close 
of his neighbor.27 Accordingly, until a division of 
a partition fence has been made by the agreement 
of the parties or under statute, no particular por- 
tion thereof belongs to either owner to be kept in 
repair, but their rights are regulated by the com- 
mon law, and each is bound at his peril to keep 
his cattle on his own land.*8 But this rule has 
been held not to apply in states where the common- 
Webber v. Ill-—D’Arcy v. Miller, 86 Ill. 102, 


Sturtevant v.|29 AmR 11; McBride v. Lynd, 55 Ill. 
Lord v. Worm-|/411; Stoner v. Shugart, 45 Ill. 76; 


322; Smith v. Williams, 2 Mont. 195; 
Polk v. Lane, 4 Yerg. (Tenn.) 36. 

22. Crane v. Ellis, 31 Iowa 510; 
Montgomery v. Glasscock, (Ky.) 121 
SW 668; Bottoms v. Clark, 38 Okl. 
243, 132 P 903. 

{a] Reasons for rule.—The su- 
preme court of Iowa, in the case of 
Crane vy. Ellis, 31 Iowa 510, 512 [quot 
Bottoms v. Clark, 38 Okl. 243, 132.P 
903], discussing the reasons for its 
holding, said: “Tf it were shown 
that the cattle were constantly in the 
habit of ranging upon the east side, 
and clearly established that they 
broke into the inclosure from that 
side, and over a fence in all respects 
legal, there seems to be but little 
reason or justice, and, to our minds, 
as little law, in denying the plaintiff 
relief, from the fact that the fence 
upon the west or south lacked a few 
inches of attaining the statutory 
height. Under the circumstances 
supposed the most complete fence on 
the remaining sides of the inclosure 
would not have prevented the injury, 


nor would the most indifferent one | 


have enhanced it or _ contributed | 
thereto.”’ 
23. Rice v. Nagle, 14 Kan. 498. 


24 Oliver v. Hutchinson, 41 Or. 
443, 69 P 1389, 1024. 
25. Conn.—Hine y. Wooding, 


Conny 428, 


at ci6 SW 289. 
5 LOM .—MecManus v. Finan, 4 Iowa 


T.—Perry v. Cobb, 4 Ind. T. | 
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N. H.—Avery v. Maxwell, 4 N. H.! 


36. 

Oh.—Kerwhaker v. Cleveland, etc., 
R. Co.; 3 Oh. St. 172, 62 AmD 246; 
Petit v. Hudson, 2 Oh. Dec. (Reprint) 
660, 4 WestLMonth 434. 

Tex.—Clarendon Land, etc., 
McClelland, 86 Tex. 179, 23 SW 576, 
1100, 22 LRA 105 and note; Posey v. 
Goleman, (Givin A.) 238 > Wooo 


Trammell v. Turner, (Civ. A.) 82 SW, 


325; Frazer vy. Bedford, (Civ. A.) 66 
SW 573. 

[a] In Tennessee it is provided by 
statute that the owner of notoriously 
mischievous stock who permits them 
to run at large shall be liable for 
any damage they may do, so that in 
regard to trespasses by such animals 
it is not necessary to show a good 
fence as a prerequisite to the recov- 
ery of damages. Smith v. Jones, 95 
Tenn. 339, 32 SW 200. 

26. lIowa.—Little v. McGuire, 43 
pore 447; Herold v. Meyers, 20 Iowa 

Me. 


Russell v. Maine Cent. R. Co., 


COBEN 


wood, 29 Me. 282, 50 AmD 586; Gooch 


|v. Stephenson, 13 Me. 3871; Little v. 


Lathrop, 5 Me. 356 

Mass.—Lyons v. Merrick, 105 Mass. 
71; Pool vy. Alger, 11 Gray 489, 71 
AmD 726; Lyman v. Gipson, 18 Pick. 
422; Stackpole v. Healy, 16 Mass. 33, 
8 AmD 121; Rust v. Low, 6 Mass. 90; 
Melody v. Reab, 4 Mass. 471. 

Mo.—Carpenter v. Chicago, ete., R. 
Co., 119 Mo. A. 204, 95 SW 985; Reed 
V., Chicago! ete, FR Co. elo Mo. eA 
575, 87 SW 65; Colvin v. Sutherland, 
32 Mo. A. 77. 

N. H.—F lint v. Boston, ete., R. Co., 
Ts, NG 41, 9 VA O38" 8 Morse’ tvs 
Boston, ete., R. Co., 66 N. H. 148, 28 
A 286; Chapin v. Sullivan R. Co., 39 
N. H. 53, 75 AmD 207; Lawrence v. 
Combs, 37 N.° HH. 331, -72 AmD) 3325 
Cornwall v. Sullivan R. Col 28. Ni Hi: 
161; Mills v. Stark, 4 N. H. 512; 1% 
AmD 444. 

N. J.—Vandegrift v. Rediker, 22 N. 
ts Be 185, 51 AmD 262 

Y.— Wood v. Snider, 187 ENsey 
28, Nag NE 859, 12 LRANS 912. 

Tex, —Tandy v. Fowler, (Civ. A.) 
150 SW 481. 

Vt.—Jackson v. Rutland, ete, R. 
Co., 25 Vt. 150, 60 AmD 246. 

Eng.—Right v. Baynard, 1 Freem. 
379, 89 Reprint 283; Dovaston v. 
Payne, 2 H. Bl. 527, 126 Reprint 684; 


| Anonymous, 3 Wils. C. P. 126, 95 Re- 

print 970. 

Peis Ill—Headen vy. Rust, 39 Ill. 
Ind.—Cook v Morea, 33 Ind. 497; 

Crisman v. Masters, 23 Ind. 319; 


Brady v. Ball, 14 Ind. 317. 
Rl pmm ae Ua tris v. Merrill, 33 Me. 


Mass.—Rust v. Low, 6 Mass. 90. 
tee cee ee v. Wing, 3 Mich. 

Mo.—Gillespie v. Hendren, 98 Mo. 
A. 622, 73 SW 361; Jackson v. Fulton, 
87 Mo. A. 228; O’Riley v. Diss, 41 
Mo. A. 184. 

N. Hy ,—Tewksbury v. Bucklin, 7 N. 
H. 518.° 

N. J.—Coxe v. Robbins, 9 N. J. L. 


384. 

N. Y.—Harrison v. McClellan, 64 
Misc. 430, 118 NYS 573 [rev on other 
grounds 137 App. Div. 508, 121 NYS 
aa Angell v. Hill, 18 NYS 824. 

kl.—Blasdel v. Finks, 140 P1178, 
1179 [cit Cyc]. 

Pa.—Rangler v. McCreight, 26 Pa. 
hee poe v. Brown, 38 Pa. Co. 20 
CLOVE Sie, 
41 Wi 1038, 67 Vt. 102, 30 A 998. 

28. Ga.—Collins -v. Cochran, 121) 
Ga. 785, 49 SE 771. 


McCormick v. Tate, 20 Ill. 334; Wal- 
ters v. Stacey, 122 Ill. A. 658; Mc- 
Kowan v. Harmon, 56 Ill. A. 368; 
Selover v. Osgood, 52 Ill. A. 260; Mc- 
Neer v. Boone, 52 Ill. A. 181; Dexter 
v. Heaghney, 47 Ill. A. 205; Birket v. 
Williams, 30 Ill. A. 451. 

Ind.—Crisman vy. Masters, 23 Ind. 
319; Brady v. Ball, 14 Ind. 317; Myers 
v. Dodd, 9 Ind. 290, 68 AmD 624; 
Stephenson y. Elliott, 2 Ind. A. 233, 
28 NE 326. 

Iowa.—De Mers vy. Rohan, 126 Iowa 
488, 102 NW 413. 
aye Cree v. Robbins, 9 Kan. 

Me.—Bradbury v. Gilford, 53 Me. 
99; Knox v. Tucker, 48 Me. S133 hes 
AmD 233; Ellis v. Ellis, 39 Me. 526; 
Webber v. Closson, 35 Me. 26; Sturte- 
vant v. Merrill, 33 Me. 62; "Lord v. 
Wormwood, 29 Me. 282, 50 AmD 586; 
Eastman v. Rice, 14 Me. 419; Gooch 
v. Stephenson, 13 Me. 371; Little v. 
Lathrop, 5 Me. 356. 

Mass.—Thayer vy. Arnold, 4 Metc. 
589; Rust v. Low, 6 Mass. 90. 

Mich. —Aylesworth v. Herrington, 
17 Mich. 417; Johnson v. Wing, 
Mich. 163. 

Mo.—State v. Prater, 130 Mo. A. 
348, 109 SW.1047; Gillespie v. Hen- 
dren, 98 Mo. A. 622, 73° SW 3613 
O’Riley v. Diss, 41 Mo. A. 184. 


Nebr.—Burr v. Hamer, 12 Nebr: 
483, ae NW 741. 

N. H.—Chase _ v. Jefts, 58 N. Hi: 
280; Lawrence v. Combs, Sta Ne Ee 
331, 72 AmD 332; Tewksbury v. Buck- 
lin, 7 N. H. 518. 

. J.—Chambers v. Matthews, 18 

N. J. L. 368; Coxe v. Robbins, 9 N. 
J. Li. 384. 

N. Y.—Harrison v. McClellan, 64 


Misc. 430, 118 NYS 573 [rev on other 
roma 137 App. Div. 508, 121 NYS 

822]; Angell v. Hill, 18 NYS 824; 
Stafford v. Ingersol, 3 Hill 38; Bush 
nee Brainard, 1 Cow. 78, 13° AmD. 


DoT ee ee, v. Mensch, 157 Pa. 390,. 

R. I.—Tower v. Providence, etc., R. 
Co., 2 R. I. 404. 

Vt. —Stone v. Wait, 50 Vt. 6633: 
Keenan v. Cavanaugh, 44 Vt. 268. 
But see Hooper vy. Kittredge, 16 Vt. 
677 (decided under statute, and hold- 
ing that, in the absence of division by 
agreement or assignment, neither 
party could have a remedy for tres- 
pass by the other’s cattle). 

Wash.—Kobayashi a Strangeway, 
64 Wash. 36, 116 P 46 

Wis.—Peterson  v. 132: 


TWolitedh, 
Wis. 280, 111 NW 659. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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law rule, requiring owners of animals to restrain 
them, has been rejected as inapplicable to local 
_ Where the statutory obligation to 
fence is waived,*° or, according to some decisions, 
where owners of adjoining lands fence in common, 


conditions.29 


without building any partition 


-them,** the common law applies, and each is liable 
to the other for trespasses by his cattle, unless, as 
is the case in some states, compliance with the 
statute requiring partition fences is made a condi- 
‘tion precedent to the right to claim damages for a 
In other states it is held that where 
a common field is established by agreement or com- 
mon consent, there is no lability if the stock of 
one range on the land of another in such field.*? 
License from one occupant of common inclosure. 
It is no defense that one of two. persons who oc- 
cupy adjoining lands, inclosed with one fence and 
forming one field, authorized defendant to turn cat- 


trespass.*” 


[a] 
tional power to regulate by statute 
the relative rights and responsibili- 
ties of the proprietors of inclosed 
land, and of the owners of stock go- 
ing at large or kept in adjacent in- 
closures, as is done in Ky. Rev. St. 
c 50, and the act of 1863 amendatory 
thereof. Wills v. Walters, 5 Bush 
(Ky.) 351. 

[b] Under Me. St. (1834) c 137, 
previous to an assignment and di- 
vision of a partition fence, either by 
fence viewers, prescription, or agree- 
ment, neither of the adjoining own- 
ers could maintain an action against 
the other for cattle breaking through 
an insufficient fence, they being law- 
fully on the other. side. thereof. 
Hastman v. Rice, 14 Me. 419; Gooch 
v. Stephenson, 13 Me. 371. This 
statute was subsequently repealed, 
restoring the common law. Webber 
v. Closson, 35 Me. 26. 5 

{[c] Voluntary maintenance of 
fence.—The common-law rule is not 
dislodged, although the adjoining 
owners may have maintained a line 
fence by severally building such 
parts as to be satisfactory to each 
other. The wrongful removal by 
plaintiff of the part of the fence built 
by defendant will not constitute a 
license for defendant’s cattle to cross 
the line, after there has been such a 
lapse of time as to give to defendant 
_a@ reasonable opportunity of building 
‘a new fence. Sturtevant v. Merrill, 
33 Me. 62. 

{d] Where lands are so situated 
that a division fence cannot be main- 
‘tained on the dividing line, (1) as 
when they are divided by a non- 
navigable river, it is a case not pro- 
vided for in the statute, and must be 
governed by the principles of reason 
and justice; and, under such circum- 
stances, he who keeps cattle must so 
keep them as to prevent their injur- 
ing the property of others. Bissel v. 
Southworth, 1 Root (Conn.) 269; Fos- 
ter v. Bussey, 132 Iowa 640, 109 NW 
1105. (2) A deep, navigable stream 
is equivalent to a fence. Fripp v. 
Hasell, 32 S. C. L. 173. (3) Where 
the division line was the center of a 
pent road, and one owner maintained 
no fence on his side of the road, and 
the other maintained a fence wholly 
on his own land, the former was li- 
able for damages done by his cattle 
escaping and breaking into the lands 
of the latter. Carpenter v. Cook, 71 
Vt. 110, 41 A'1038 (decided under a 
statute). 

fe] 1 
mals.—Where the statute requires a 
partition fence to be such as will in- 
close and restrain sheep, unless the 
parties should agree to build a fence 
to restrain or inclose only horses, 


mules, or cattle, so far as hogs are 


concerned, the statute does not 
change the common law _ requiring 
owners of domestic animals to keep 
them within their own inclosures. 


The legislature has constitu- 


Fence against particular ani-' 
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fence between 


that the fence 


the other. 
a fence.®® 


° 
Enders v. McDonald, 5 Ind. A. 297, 
31 NE 1056. 

29. Pace v. Potter, 85 Tex. 473, 
22 SW 300 (holding that, where the 
lands of plaintiff and defendant were 
within a common inclosure made by 
the surrounding owners constructing 
outside fences, plaintiff was not en- 
titled to recover for trespasses on 
his land by the animals of defen- 
dant). 

[a] Application of rule.—(1) This 
rule does not apply where the tres- 


passing stock belomg to a third per-' 


son, and are not rightfully upon the 
other party’s portion of the inclosed 
land. Tandy v. Fowler, (Tex. Civ. 
A.) 150 SW 481. 

ply so as to prevent recovery for 
damages done by cattle which are 
intentionally pastured upon _ one’s 
lands under a claim of right. Tandy 
v. Fowler, supra. 

30. Baker v. Robbins, 9 Kan. 303; 
Dent v. Ross, 52 Miss. 188; Milligan 
v. Wehinger, 68 Pa. 235. See also 
Perkins v. Perkins, 44 Barb. (N. Y.) 
134; Hooper v. Kittredge, 16 Vt. 677. 

383i. lIowa.—Winters v. Jacobs, 29 
Iowa 115 (holding that an agreement 
to inclose land in common releases 
each party from obligation to build a 
partition fence); 
cox, 22 Iowa 568, 569, 92 AmD 404 
(where the court said: “The nature 
or quality of the fence surrounding 


the common inclosure becomes imma-' 


terial; and the averment that it was 
not a ‘lawful fence’ does not nega- 
tive the cause of action. As between 
the parties having the common in- 
closure, of course no averment or 
proof as to a lawful division fence is 
necessary, in order to a recovery in 
such a case’’). 

Kan.—Markin vy. Priddy, 39 Kan. 
462, 18 P 514; Baker v. Robbins, 9 
Kan 303: 

Miss.—Montgomery v. Handy, 
Miss. 43. 


A. 1, 67 SW 716. 

Okl.—Blasdel v. Finks, 140 P 1178, 
1179 [cit Cyc]: 

[a] What constitutes fencing in 
common.—Where two owners of ad- 
joining farms have the same inclosed 


by uniting the outside line fences,!' 


and there is no partition fence be- 
tween their farms, each using his 
farm in severalty, their farms, in 
law, are fenced in common. Markin 
v. Priddy, 40 Kan. 684, 20 P 474 [cor- 
recting 39 Kan. 462, 18 P 514]. 

[b] Statutory remedies for tres- 
pass not available.—(1) Where ad- 
joining owners agree not to build a 
partition fence, but that each shall 
keep up hisstock, there is an obli- 
gation upon both which the law will 
enforce in an action for damages or 


other appropriate proceeding. But 


it does not permit either party to re-' 


sort to the statutory remedy _ pro- 
vided for the case where animals 
break through a lawful fence. Dent 


(2) Nor does it ap-, 


Broadwell v. Wil-; 


63! 


Mo.—Jones v. Habberman, 94 Mo.’ 
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tle into the inclosure, representing to defendant 
that he owned the whole field.** 

(2) After Establishment of Partition 
Fence. After the establishment of a partition fence, 
each owner is required to rely for the safety of 
his property against the animals of the adjoining 
owner upon the partition fence required by law to 
be maintained.*° 
line of division fence by a joint expenditure of 
labor or money, neither can recover damages from 
the other for the trespasses of stock on the ground 


If such owners keep up the whole 


was not good and sufficient, be- 


cause the default is not that of one more than of 
Each is responsible for all parts of such 
But if the duty to maintain a specific 
portion of the partition fence devolves upon each of 
the adjoining owners, one who neglects to build or 
to keep in repair his portion of the fence,?’ or who 


v. Ross, 52 Miss. 188. (2) Nor can 
the double damages provided for by 
statute be recovered. Tumlin v. Par- 
rott, 82 Ga.-732, 9 SH 718. 

32. Lint v. Malone, 159 Towa 155, 
140 NW 372; Miracle Pressed Stone 
Co. v. Roth, 144 Iowa 656, 123 NW 
346; De Mers v. Rohan, 126 Iowa 488, 
102 NW 413; Oliver v. Hutchinson, 41 
Or. 443, 69 P 139, 1024; Peterson v. 
Johnson, 132 Wis. 280, 111 NW 659; 
Walls v. Cunningham, 123 Wis. 346, 
101 NW 696. 

83. Fort v. McGrath, 4 Ill. A. 233; 
Hooper v. Kittredge, 16 Vt. 677. 

34. Daniels v. Aholtz, 81 Ill. 440. 

35. Walters v. Stacey, 122 Ill. A. 
658; Selover v. Osgood, 52 Ill. A. 
260; Growney v. Wabash R. Co., 102 
Mo. A. 442, 76 SW 671; Jones v. Hab- 
berman, 94 Mo. A. 1, 67 SW 716. 

36. Ala.—Walker v. Watrous, 8 
Ala. 493. 

Ill.—Walters v. Stacey, 122 Ill. A. 
658; Selover v. Osgood, 52 Ill. A. 260. 

Ind.—Brady v. Ball, 14 Ind. 317; 
Byers v. Dodd, 9 Ind. 290, 68 AmD 

Iowa.—De Mers v. Rohan, 126 Iowa 
488, 102 NW 413. 

Mich.—Aylesworth y. Herrington, 
17 Mich. 417. 

[a] No prescriptive obligation to 
maintain any separate and distinct 
part of a partition fence can arise 
from the maintenance of such a 
fence jointly by the owners of ad- 
joining land, for however long a pe- 


riod. Webber v. Closson, 35 Me. 26. 
ace Ala.—Moore v. Levert, 24 Ala. 
Ga.—Collins v. Cochran, 121 Ga. 
785, 49 SH 771. 
Tll.—D’Arcey v. Miller, 86 Ill. 102, 


29 AmR 11; Ozburn v. Adams, 70 Ill. 
291; Walters v. Stacey, 122 Ill. A. 
ae ; Selover v. Osgood, 52 Ill... A. 


jean—Baker v. Robbins, 9 Kan. 
_Mlass.—Thayer v. Arnold, 4 Mete. 


Mich.—Cameron v. Reed, 2 Mich. 
IN een 1508 s 

Mo.—Engle vy. Ferrell, 126 Mo. A. 
577, 105 SW 23; Walker v. Robertson, 
107 Mo. A. 571, 81 SW 1183; Grow- 
ney v. Wabash R. Co., 102 Mo. A. 442, 
76 SW 671; Jones v. Habberman, 94 
Mo. A. 1, 67 SW 716. 

N. H.—Durgin v. Kennett, 67 N. H. 
329, 29 A 414. 

N. Y.—Angell v. Hill, 18 NYS 824; 
Stafford v. Ingersoll, 3 Hill 38; Hol- 
laday v. Marsh, 3 Wend. 142, 20 AmD 
678. 

Pa. 

3 


Milligan vy. Wehinger,.68 Pa. 
Tenn.—Brown v. Sams, 119 Tenn. 
677, 109 SW 518. 


Vt.—Keenan v. Cavanaugh, 44 Vt. 
208) Sorenberger v. Houghton, 40 Vt. 


[a] Liability after notice to own- 
er of cattle——If the owner of land 
upon which cattle have entered 


182 (30/54 


removes it,*® is liable for the trespasses of his cat- 
tle by reason of the defective fence, and is with- 
out remedy for damages happening to himself 
through the trespass of his neighbor’s eattle,?® pro- 
vided the animals are lawfully on the adjoining 
And one owner cannot escape lability for 
an injury resulting from a failure to maintain his 
portion of the fence because of the fact that the 
other owner was negligent in keeping his part in 
But it seems that the injured party is re- 
quired to show either that the stock passed through 
that portion of the fence which it was the duty 
of the other landowner to maintain, and which duty 
was omitted or neglected,*? or that the stock passed 
through his own portion of the fence at a point 
where such fence was good and sufficient.*% 


land.*° 


repair.*? 


through an insufficient fence which 
he is bound to maintain gives notice 
to the owner of the cattle that they 
are there, and the latter suffers them 
to continue there, the cattle become 
trespassers, and the owner of the 
land may recover damages for the 
trespass. Edwards v. Hallinder, 2 
Leon. 93, 74 Reprint 3885; Kemp. v. 
Cruwes, Lutw. 1573; 125 Reprint 865; 
Poole v. Longuevill, 2 Saund. 282, 85 
Reprint 1063. 


38. Stoner v. Shugart, 45 Ill. 76; 
Claunch v. Osborn; (Tex. Civ. A.) 
23 SW 937. 

39. Conn.—Studwell v. Ritch, 14 
Conn. 292. 


Ill.—Bohlen v. Whitehouse, 159 I11. 
A. 304; McKowan vy. Harmon, 56 IIl. 
A. 368; Selover v. Osgood, 52 Ill. A. 


260. 

Ind. @ ss ain, 68 Ind. 
376; Hinshaw v. Gilpin, 64 Ind. 116. 

Iowa.—De Mers v. Rohan, 126 Iowa 
488, 102 NW 413. 

Kan.—McAfee v. Walker, 82 Kan. 
182, 107 P 687, 27 LRANS 226. 

Me.—Webber v. Closson, 35 Me. 
26; Sturtevant v. Merrill, 33 Me. 62; 
Lord v. Wormwood, 29 Me. 282, 50 
AmD 586. 

Mich.—FEast v. Cain, 49 Mich. 473, 
13 NW. 822. 

Mo.—Cotton v. Huston, 110 Mo. A. 
70, 84 SW 97; Gilmore v. Harp, 92 
Mo. A. 77; Field v. Bogie, 72 Mo. A. 
185; Hopkins v.. Ott, 57 Mo. A. 292. 

N. H.—Durgin v. Kennett, 67 N. 
H. 329, 29 A 414; Lawrence v. Combs, 
37 N. H. 335, 72 AmD 332; Page v. 
“OlCOLt,) WetaN.. El. 399: 

N. Y.—Van Slyck v. Sneil, 6 Lans. 
299; Cowles v. Balzer, 47 Barb. 562; 
Griffin v. Martin, 7 Barb. 297; Angell 
v. Hill, 18 NYS 824; Tonawanda R. 
Co. v. Munger, 5 Den. 255, 49 AmD 
239; Deyo v. Stewart, 4 Den. 101; 
Stafford v. Ingersoll, 3 Hill 38; Shep- 
herd v. Hees, 12 Johns. 433. 

N. C.—Runyan vy. Patterson, 87 
N. C. 343. 
eer eee v Cousins, 29 Oh: St. 

Pa.—Stoner v. Hunsicker, 47 Pa. 
514; Rangler v. McCreight, 27 Pa. 95. 

R. I.—Tower v. Providence, ete., R. 


Co;.2 Ro 1.404: 

Tenn.—Brown v. Sams, 119 Tenn. 
677. 109 SW 513. 

Tex.—Wilson v. Caffall, (Civ. A.) 


83 SW 726; Heironimus v. Duncan, 
11 Tex. Civ. A. 610, 33 SW 287%. 

Vt.— Watkins v. Rist, 67 Vt. 284, 
31 A 413, 68 Vt. 486, 35 A 431; Hitch- 
cock v. Tower, 55 Vt. 60; Keenan v. 
Cavanaugh, 44 Vt. 268; Hooper v. 
Kittredge, 16 Vt. 677. 

‘Wis.—Roach vy. Lawrence, 56 Wis. 
478. 14 NW 595. 

Eng.—Edwards v. Halinder, 2 
Leon. 93, 74 Reprint 385; Kimp v. 
Cruwes, Lutw. 1573, 125 Reprint 865; 
Poole v. Longuevill, 2 Saund. 282, 
85 Reprint 1063. 

[a] “The plaintiffs negligence 
must be regarded as occasioning the 
damage sustained. It is a fair pre- 
sumption, which the law will make, 
that if the plaintiff had performed 
her duty properly, in repairing her 
part of the division fence, the sheep 
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is on plaintiff’s 


would not have escaped from the 
pasture of the defendant, and the 
damage complained of would not 
have been sustained. ' And it is clear, 


that while, under ‘the circumstances, 


of the case, the plaintiff is in law to 
be regarded as having contributed to 
the result of which complaint is 
made, she can have no action for 
the damage sustained, against the de- 
fendant, who has not occasioned it 
either by positive wrongful acts or 
by any negligence whatsoever.” Page 
v: Olcott, 13 Ni: H. 399,° 403 [quot 
De Mers v. Rohan, 126 Iowa 488, 492, 
102 NW 413]. 
Ill.—MecPherson vy. James, 69 
TSAR oo. 
Rae mee SLT v. Meyers, 20 Iowa 
Kan.—Osborne v. Kimball, 41 Kan. 
fen 21° P) 163) Rice vz Nagle, 14 Kan. 


Me.—Lord v. Wormwood, 29 Me. 
282, 50 AmD 586. 

Mass.—McDonnell v. Pittsfield, etc., 
R. Corp., 115 Mass. 564; Lyman v. 
Gipson, 18 Pick. 422; Rust v. Low, 6 
Mass. 90; Melody v. Reab, 4 Mass. 
471. See also Stackpole v. ‘Healy, 16 
Mass. 33, 8 AmD 121. 

N. H.—Lawrence v. Combs, 37 N. 
H. 331, 72 AmD 332; Cornwall v. 
Sullivan Re Cone2 8) INGE LO 

Vt.—Wilder v. Wilder, 38 Vt. 678. 

41. Noble v. Chase, 60 Iowa 261, 
14 NW 299; Sorenberger v. Houghton, 
40 Vt. 150; Saxton v. Bacon, 31 Vt. 


eau See also Angell v. Hill, 18 NYS 
42. Walters v. Stacey, 122 Ill. A. 
658; Selover v. Osgood, 52 Til. A. 


260: Tupper v. Clark, 43 Vt. 200. 

[a] In New York it has been held 
that, where both defendant’s portion 
and plaintiff’s portion of the fence 
are out of repair, plaintiff may re- 
cover, although he does not show 
over which portion the animal es- 
caped. Deyo v. Stewart, 4 Den. 101. 

43. Walters v. Stacey, 122 Ill. A. 
ae Selover v. Osgood, 52 Ill. A. 


44, U. S—Light v. U. S., 220 U. S. 
523, 31 SCt 485, 55 L. ed. 570; Laz- 
arus v. Phelps, 152 U. 'S:. 81, 14 SCt 
477, 38 L. ed. 363; Northern Pac. R. 
Co. v. Cunningham, 89 Fed. 594. 

Cal.—Merritt v. Hill, 104 Cal. 184, 
87 P 893; Logan v. Gedney, 38 Cal. 
579; Martin v. Jacobs, 2 Cal. Unrep. 
Cas 28 2o0 swe aL2 2s 

Colo.—Bell v. Gonzales, 35 Colo. 
138, °83°R 639; 117) AmSR. £79489) Ann 
Cas 1094; Nuckolls v. Gaut, 12 Colo. 
361, 21 P 41 (where the rule was in- 
timated but not expressly declared) ; 
Sweetman v. Cooper, 20 Colo. A. 5, 76 
P 925; Norton v. Young, 6 Colo. A. 
187, 40 P 156; Fugate v. Smith, 4 
Colo. A: 201,°35-P. 283. 
ah aerate v. Wooding, 37 Conn. 

Ida.—Swanson v. Groat, 12 Ida. 
148, 85 P 384. 


Ill.—Bedden v. Clark, 76 Ill. 338; 
Misner v. Lighthall, 13 Ill. 609. 
Iowa.—Harrison v. Adamson, 76 


Iowa 337, 41 NW 34; Erbes v. Weh- 
meyer, 69 Iowa 85, 28 NW 447; Otis 
v. Morgan, 61 Iowa 712, 17 NW 104; 


c. Willful Trespasses. 
willful trespass, as where cattle are driven on the 
uninclosed lands of another, the trespasser will be 
liable for damages without regard to the question 
of fences;** and especially is this true when it is 
known that the landowner has forbidden such acts.*® 
Liability in such a case is unaffected by the fact. 
that the only available water supply in the range 
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In the case of a 


land,*® or that defendant did not 


know wl» was the owner of the land,‘? or by the 
existence of a statute requiring lands to be fenced 
as a condition of the right to recover for injuries 
done by trespassing animals;*® or by the fact that 
under the local law the animals were permitted to 
run at large without their owner incurring liability 


Broadwell v. Wilcox, 22 Iowa 568, 92 
AmD 404. 

Kan.—Powers v. Kindt, 13 Kan. 74; 
Larkin v. Taylor, 5 Kan. 433. 
sgenane: .—Melody v. Reab, 4 Mass. 

Mich.—Williams v. Michigan Cent. 
R. Co.,°2 Mich. 259, 55 AmD 59: 

Mont. —Herrin v. Sieben, 46 Mont. 
226, 127 P 323; Musselshell Cattle Co. 
v. Woolfolk, 34 Mont. 126, 85 P 874; 
Beinhorn v. Griswold, 27 Mont. 79, 
69 P 557, 94 AmSR 818, 59 LRA 771; 
Monroe v. Cannon, 24 Mont. 316, 61 P 
863, 81 AmSR 439 and note. 

Nebr. —Delaney v. fT rrickson, 10 
Nebr. 492, 6 NW 600, 35 AmR’ 487 
{aff reh 11 Nebr. 533, 10 NW 451]. 

Nev.—Pyramid Land, 6te) Covey. 
Pierce, 30 Nev. 287, 95 P 210; Chase 
v. Chase, 15 Nev. 259. 

Okl.—Addington v. Canfield, 11 OkL 
204, 66 P 355. 

Or.—Bileu v. Paisley, 18 Or. 47, 21 
P 934, 4 LRA 840. But see Walker v. 
Bloomingcamp, 34 Or. 391, 43 P 175, 
56 P 809 (holding that permitting an- 
imals to pasture on uninclosed land 
did not render the owner liable, and 
that the presence of a herder with 
them did not affect the rule). 

Pa.—Dolph v. Ferris, 7 Watts & S. 
367, 42 AmD 246; Adams v. McKin- 
ney, Add. 257. 

Tex.—Clarendon Land Inv. Agency 
Co. v. McClelland, 86 Tex. 179, 23 SW 
576) 11100, 22 LRA 105; Davis v. Da- 
vis, 70 Tex. 235 ae SW 826; Tandy 
v. Astle, (Civ. A.) 159 SW 468: Tandy 
v. Fowler, (Civ. A.) 150 SW 481; 
Finley v. Bradley, (Civ. A:) 21 SW 
609; St. Louis Cattle Co. v. Vaught, 
1 Tex. Civ. A. 388, 20 SW 855; Ohio 
Wool-Growing Co. v. Gogel, 3 Tex. A. 
Civ. Cas. § 273; Dignowitty v. Bal- 
lantyne, 3 Tex. A. Civ. Cas. § 194. 

Utah.—Thomas v. Blythe, 137 P 
396; Jones v. Blythe, 33 Utah 362, 
368, 93 P 994 [quot Cyc]. 

Va.—Poindexter v. May, 98 Va. 143, 
34 SE 971, 47 LRA 588. 

Wyo.—Paintér v. Stahley, 15 Wyo. 
510, 90 P 375; Haskins v. Andrews, 12 
Wyo. 458, 16 P 588; Martin v. Platte 
Valley Sheep Co., 12 Wyo. 432, 76 P 
571, 78 P 1093; Cosgriff v. Miller, 10 
Wyo. 190, 68 P 206, 98 AmSR 977. 

45. Healy Vv. Smith, 14 Wyo. 263, 
83 P 583, 116 AmSR 1004. 

46. Healy v. Smith, 14 Wyo. 263, 
83 P 583, 116 AmSR 1004. 


47. Painter v. Stahley, 15 Wyo. 
510, 908 P 375. 
48. U. orient va Us S.72205 Ue 


S. 523, 31 SCt 485, 55 L. ed. 570. 
Colo.—Bell v. Gonzales, 35 Colo. 
138, 83 P 639, 117 AmSR 179, 9 Ann 
Cas 1094 and note; Sweetman vy. 
Cooper, 20 Colo. A. 5, 76 P 925. 
Ill.—Bedden v. Clark, 76 Ill. 338. 
Iowa.—Harrison vy. Adamson, 76 
Iowa 337, 41 NW 34. 
Mont.—Musselshell Cattle Co. v. 
Woolpolk, 34 Mont. 126, 85 P 874; 
Monroe v. Cannon, 24 Mont. 316, 61 Bp 
863, 81 AmSR 439 and note. But see 
Fant v. Lyman, 9 Mont. 61, 22 P 120 
(where it was held that ‘under the 
Montana statute a sheep owner could 
drive his sheep on the uninclosed 
land of another for the purpose of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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- for their voluntary trespasses.*® In order to make 
out a case of willful trespass it is necessary for 
plaintiff to show that the cattle were put upon his 
Jand; it is not sufficient to show that they had been 
put on adjoining lands and were afterward found 


on his land.®®? It has been held, 


the rule that a man is bound to contemplate and 
answer for the natural and probable consequences 
of his act, that the owner of domestic animals is 
liable for their trespasses as though they were will- 
ful where he places an excessive number of animals 
on an unfenced pasture,°! or in a pasture where 


there is no water.®? 


Criminal liability. Under some statutes persons 
willfully driving cattle upon the land of another are 
guilty of a misdemeanor,®* and also lable for the 


pasturage, and that in the absence of }j 
any malicious purpose he incurred 
no liability. The court said that the 
provision of the statute subjecting 
the owners of animals to liability 
for any damage done by them by 
breaking into the lands of another 
incloséd by a lawful fence negatives 
the liability of the owner of animals 
which go on the uninclosed land of 
another). 

Tex.—-Davis v. Davis, 70 Tex. 123, 
7 SW 826. 


Utah.—Jones yv. Blythe, 33 Utah 
362, 93 P 994. 
Va.—Poindexter v. May, 98 Va. 


143, 34 SE 971, 47 LRA 588. 

{a] Explanation of rule.—(1) In 
Lazarus v. Phelps, 152 U. S. 81, 85, 
14 SCt 477, 38 L. ed. 363 [quot Mon- 
roe v. Cannon, 24 Mont. 316, 321, 
324, 61 P 863, 81 AmMSR 439; Jones v. 
Blythe, 33 Utah 362, 368, 93 P 994], 
the court, in construing a Texas stat- 
ute, said: ‘The object of the statute 
above cited is manifest. As _ there 
are, or were, in the State of Texas, 
as well as in the newer States of the 
vast areas of land 
Over which, so long as the govern- 
ment owned them, cattle had been 
permitted to roam at will for pas- 
turage, it was not thought proper, as 
the land was gradually taken up by 
individual proprietors, to change the 
custom of the country in that par- 
ticular, and oblige cattle owners to 
incur the heavy expense of fencing 
their land, or be held as trespassers 
by reason of their cattle acciden- 
tally straying upon the land of 
others. It could never have been in- 
tended, however, to authorize cattle 
owners deliberately to take posses- 
sion of such lands, and depasture 
their cattle upon them without mak- 
ing compensation, particularly if this 
were done against the will of the 
Owner, or under such circumstances 
as to show a deliberate intent to ob- 
tain the benefit of another’s pastur- 
age. In other words, the trespass 
authorized or rather condoned, was 
an accidental trespass caused by 
straying cattle.’ (2) In Harrison v. 
Adamson, 76 Iowa 3387, 339, 41 NW 
34, the court said: ‘It is quite a 
different thing when cattle not run- 
ning at large, but in the charge and 
under the control of a herdsman, the 
employee and agent of their owner, 
are driven and kept upon uninclosed 
land against the will of the_land- 
Owner, and with full knowledge of 
the owner of the cattle. In that case, 
the trespasser takes and appropriates 
the use of the land for pasture, and 
is held by the law liable therefor. In 
the other case, where the cattle, be- 
ing at large without the act or 
knowledge of the owner, go upon the 
land, the owner is not liable, for the 
reason that he committed no tres- 
pass, and has not knowingly appro- 
priated the use of the land.” (3) 
In Monroe vy. Cannon, supra, the 
court said: “If appellant is correct, 
no man whose field, or pasture, or 
garden is not inclosed by a legal 
fence, is entitled to any protection 
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however, under 


under the law from the trespasses of 
any man who may desire to drive or 
herd his cattle or sheep upon it. If 
this is true in this case, it is true in 
any case where a man’s land is not 
protected by a legal fence. Take the 
case of a field in cultivation, or of a 
garden adjacent to a home. It may 
be that the fence around each had 
for years served to keep all animals 
out, and yet was not as high or as 
strong as the law required. Can it 
be possible that any man is at lib- 
erty to tear down such a _ fence, 
drive his sheep or cattle within, that 
they may feed upon the contents, 
and escape all liability on the ground 
that no man has any right to com- 
plain of such injuries whose prem- 
ises are not protected by a legal 
fence? Such, in our opinion, is not 
the law. And we are of opinion that 
under the evidence in this case the 
respondent’s right to recover for the 
damage sustained by him is as clear 
as would be that of one whose fence 
had been’ torn down by another, and 
the fruits of his labor destroyed. If 
a man has the right to drive his 
sheep or cattle upon the uninclosed 
land of another, and to pasture them 
there, against the will and wishes of 
the owner, it follows that he would 
have the right to go upon the same 


land, to mow the grass growing 
thereon, and appropriate it to his 
own use. The mistake appellant 


makes is in concluding that the stat- 
ute providing for and defining a law- 
ful fence, and giving damages for 
the trespass of certain animals upon 
premises inclosed by such a fence, 
does not modify, but abrogates the 
rights existing under the common 


law.” 

Swanson v. Groat, 12 Ida. 148, 
85 P 384; Martin v. Platte Valley 
Sheep Co., 12 Wyo. 432, 76 P 571, 78 
P 1098. 

50. Merritt v. Hill, 104 Cal. 184, 
37 P 893; Walker v. Bloomingcamp, 
34 Or. 391, 43 P 175, 56 P 809; Hard- 
man v. King, 14 Wyo. 503, 85 P 382. 

Sli liazarustiv. sPhelps,1152..0, 3S: 
81, 14 SCt 477, 88 L. ed. 363; Shan- 
non v. U. S., 160 Fed. 870, 88 CCA 52. 
See also Light v. U. S., 220 U. S. 
523, 81. SCt 485, 55 L. ed. 570. 

[a] Where plaintiff’s hay was on 
defendant’s premises by his permis- 
sion, and the former did what the 
latter suggested would protect the 
hay from the kind of cattle he would 
turn on the premises, and defendant 
without notice turned on the prem- 
ises a large number of cattle under 
circumstances that insured the break- 
ing of the fence and consumption of 
the hay, defendant was liable for the 


damages. Spaulding v. Nesbitt, 87 
Mo. A. 90. 
52. Lazarus v. Phelps, 152 U. S. 


81, 14 SCt 477, 38 L. ed. 363; Shan- 
non v. U. S., 160 Fed. 870, 88 CCA 52. 
538. See infra § 479. 
54, Shannon y. McNabb, 29 Okl. 
829, 120 P 268, 38 LRANS 244. 
55. Me.—Lord v. Wormwood, 29 
Me. 282, 50 AmD 586; Cool v. Crom- 
met, 13 Me. 250. 
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damages occasioned thereby.** 

[§ 403]. d. Involuntary Trespasses. 
exception to the common-law rule of liability for 
trespassing animals in favor of a person lawunly 
driving domestic animals along a highway. If sue 
person exercises due care in so doing, he is not 
liable for injuries done by such animals by escap- 
ing from his control upon adjoining lands, provided 
they are pursued and promptly removed.®® 
he is liable where he, or his servant having the 
management of the animals, fails to remove them 
within a reasonable time;°° and it is for the jury 
to determine what is a reasonable time under all 
the cireumstances.** 

Animals wrongfully on highway or adjoining 
lands. This exception to the common-law rule is 


There is an 


But 


Mass.—Amstein v. Gardner, 132 
Mass. 28, 42 AmR 421; McDonnell v. 
Pittsfield, ete., R. Corp., 115 Mass. 
564; Hartford v. Brady, 114 Mass, 
466, 19 AmR 377; Stackpole v. Healy, 
16 Mass. 33, 8 AmD 121.,. 

N. H.—Mills v. Stark, 4 N. H. 512, 
17 AmD 444, 

N. J.—Chambers v. Mattnews, 18 
N. J. L. 368 (dictum). 

N. Y.—Wood v. Snider, 187 N. Y¥. 
28, 79 NE 858, 12 LRANS: 912 [rev 
108 App. Div. 168, 95 NYS 508]; 
Griffin v. Martin, 7 Barb. 297; Right- 
mire v. Shepard, 12 NYS 800; Tona- 
wanda R. Co. v. Munger, 5 Den. 255, 
49: AmP (239; Bush... v.. Brainard, 1. 
Cow. 78, 18 AmD 513. 

Pa.—Erdman v. Gottshall, 9 Pa 
Super. 295, 43 WklyNC 405. 

Eng.—Goodwyn v. Cheveley, 4 H. 
& N. 631; Harvy v. Gulson, Noy 107, 
74 Reprint 10738. 

_ {a] Damnum absque injuria.—It 
is sometimes necessary to drive cat- 
tle along public highways and such 
use of highways is lawful. As cattle 
will sometimes stray even if reason- 
able care is used in driving them, 
the possibility of damage by their 
inadvertent and casual straying upon 
the lands adjoining the highway, is 
one of the necessary consequences of 
the enjoyment of the right to use the 
highway. It must, therefore, have 
been contemplated when the highway 
was laid out and established. Such 
casual trespassing is an inevitable in- 
cident to the right to use the high- 
way, and where the owner of lands 
adjoining a highway leaves the same ~ 
wholly unfenced, he thereby adds to 
the possibility of such casual tres- 
pass.” Wood v. Snider, 187 N. Y. 28, 
31, 79 NE 858, 12 LRANS 912. 

{[b] Animal entering shop.—An ox 
belonging to defendant, being driven 
through the streets of a village, en- 
tered plaintiff’s shop, which adjoined 
the street, through the open door and 
damaged his goods, and it was held 
that defendant was not liable in the 
absence of proof of negligence on the 
part of the _ servants. Tillett v. 
Ward, 0 (Q4 BD. At, 

{c] Horses running away.—Where 
horses, frightened by a locomotive, 
become uncontrollable, run away, go 
upon land of another, and break a 
post there, the owner of the horses is 
not liable for the damage if it was 
not caused by any fault on his part. 


Brown v. Collins, 53 N. H. 442, 16 
AmR 872. 
56. Goodwyn v. Cheveley, 4 H. & 


N.2 631%) Yim Bal22ehidwaaivasse Dinos 
(where it was said: “If one drive a 
herd of cattle along a highway where 
trees, or wheat, or any other kind of 
corn is growing, if one of the beasts 
take a parcel of corn, if it be against 
the will of the driver, he may well 
justify; for the law will intend that 
a man cannot govern them at all 
times as he would; but if he permit- 
ted them, or continued them, ete, 
then it is otherwise’’). 

57. Erdman vy. Gottshall, 9 Pa. 
Super. 295, 43 WklyNC 405; Goodwyn 
v. Cheveley, 4 H. & N. 631. 
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applicable only in favor of owners of cattle law-* 
fully upon the highway, and the reason for the 
exception to the rule does not apply where the cat- 
tle trespassing upon adjoinmg lands were unlaw- 
fully in the highway;°* nor does it extend to tres- 
passes upon lands other than those adjoiming the 
highway, and, where the animals cross lands adjoin- 
ing the highway and enter upon other lands, the 
owner is liable to the remote landowner for any 
damage they may do,°*® although the latter is under 
obligation to fence against animals rightfully on 
He will not be lable, how- 
éver, where the adjoining owner, in driving them 
from his own land, negligently drives them upon 


the adjoining lands.°° 


that of the remote owner.*®? 


[§ 404] 2. Rights and Remedies of Landowners 
A landowner whose premises have 
been invaded by trespassing cattle may drive them 
off his premises,®? distrain or impound them,°? main- 
tain an action of trespass against their owner or 
keeper,®** or, under some circumstances, treat them 


—a,In General. 


_58. Lyman v. Gipson, 18 Pick. 
(Mass.) 422; Stackpole v. Healy, 16 
Mass. 33, 8 AmD 121; Mills v. Stark, 
4 -N. H. 512, 17 AmD 444; Avery v. 
Maxwell, 4 N. H. 36; Wood v. Snider, 
187 N. Y. 28, 79 NE 858, 12 LRANS 
912 and note.[rev 108 App. Div. 168, 
95 NYS 508]; Harrison vy. Brown, 5 
Wis: 27. 
* [a] Animals permitted at large in 
highway.—The fact that a statute 
forbidding animals to run at large 
in the highways has been suspended 
and made inoperative, as provided by 
its terms, by local authorities, will 
not confer on the owners of animals 
the right to depasture them in that 
portion of the highway the fee to 
which is in another, and if they 
enter the lands of such other person 
their owners are liable for their tres- 
pass, although the lands were un- 
fenced. Collins v. Lundquist, 154 
Mich. 658, 118 NW 596. 

59. Me.—Lord v. Wormwood, 29 
Me. 282, 50 AmD 586. 

Mass.—McDonnell v. Pittsfield, etc., 


R. Corp., 115 Mass. 564; Lyons v. 
Merrick, 105 Mass. 71; Hames v. Sa- 
lem, etc., R. Co., 98 Mass. 560, 96 
AmD 676. 

N. Reon v. Stark, 4 N. H. 512, 
17 AmD 44 

N. Y. “wood v. Snider, 187 N. Y. 


28, 79 NE 858, 12 LRANS 912 [rev 
108 App. Div. 168, 95 NYS 508]. 

Eng.—Harvy v. Gulson, Noy 107, 74 
Reprint 1073. 

{a] Reason for rule.—(1) “The 
eattle are not lawfully upon such 
adjoining lands, and if they trespass 
upon lands of another after crossing 
the lands so adjoining the highway, 
they do so from a place where they 
had no right to roam; and as an 
owner of lands, even where division 
fences are required by statute or 
prescription, is not required to fence 
against cattle not rightfully upon the 
adjoining lands, the plaintiff is not 
deprived of his remedy for the tres- 
pass of the defendant’s cattle. The 
exception to the rule relating to the 
remedy for trespasses by cattle has 
never been extended, so far as we 
are aware, to prevent the recovery 
for a trespass by cattle wrongfully 
on a highway, or wrongfully on lands 
adjoining those upon which damages 
are claimed for trespass.” Wood v. 
Snider, 187 N. Y. 28, 34, 79 NE 858, 
12 LRANS 912. (2) In McDonnell v. 
Pittsfield, etc, R. Corp., 115 Mass. 
564, 565, the court said: ‘“But the 
eattle are not, in such case lawfully 
upon such lots. They are there only 
under such circumstances that their 
trespass, being casual, and such as 
could not have been prevented by 
reasonable care, is held excusable, 
and this is all. That they should 
be rightfully and lawfully upon land, 
the authority or consent of the 
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as estrays.® 


law.®8 


owner of the close is necessary, and 
even if he is without a remedy for 
the injury they may cause him, the 
owner of the cattle does not acquire 
his rights as against the owners of 
adjoining closes. If, after entering 
upon his close, they proceed into an- 
other adjoining thereto, they are 
there trespassers, and an action may 
be maintained for such trespass, by 
the owner of the second close, even 
if his fence was insufficient, and if 
he was also bound to fence as against 
the owner of the first close. Being 
thus bound he is only bound to fence 
against cattle rightfully on the first 
close.” 

60. Lord v. Wormwood, 29 Me. 
282, 50 AmD 586; McDonnell v. Pitts- 
field, ete., R. Corp., 115 Mass. 564; 
Stackpole v. Healy, 16 Mass. 33, 
AmD 121; Rust v. Low, 6 Mass. 90; 
Melody v. Reab, 4 Mass. 471; Wood v. 
Snider, 187 N. Y. 28, 79 NE 858, 12 
LRANS 912 [rev 108 App. Div. 168, 
95 NYS 508]; Harvy v. Gulson, Noy 
107, 74 Reprint 1073. 

[al Where a tenant is bound to 
fence against an adjoining close, it is 
only against such cattle as are right- 
fully in that close; and in such ease, 
if the fence is not in fact made, the 
owner of either close thus adjoining 
may distrain the cattle escaping 
from the adjoining close not right- 
Brae there. Little v. Lathrop, 5 Me. 


61. Hartford v. Brady, 114 Mass. 
466, 19 AmR 377. 

62. See infra § 405. 

63. See infra § 407 et seq. 

64. See infra § 450 et seq. 

65. See supra § 269 et seq. 

66. See infra § 484 et seq. 

67. Ala.—Ryall v. Allen, 143 Ala. 
222, 38S 851. 

Cal.—Trescony v. Brandenstein, 66 
Cal. 514, 6 P 384. 


Hawaii.—Miyagawa v. Ferreira, 10 
Hawaii 23. 
Rep ome v. Reeve, 23 Kan. 
Nebr.—Lorance v. Hillyer, 57 Nebr. 
266, 77 NW 755; Laflin v. Svoboda, 37 
Nebr. 368, 55 NW 1049; Keith v. 
Tilford, 12 Nebr. 271, 11 NW -315. 
N. Y.—Stafford v. Ingersoll, 3 Hill 


38; Colden v. Eldred, 15 Johns. 220. 
Pa.—Mitchell v. Wolf, 46 Pa. 147; 


Adams v. McKinney, Add. 257; Robi- 
son v. Fetterman, 9 Pa. Cas. 604, 
14 A 245. 

Tex.—Burch v. Samples, (Civ. A.) | 
74 SW 81: Frazer v. Bedford, (Civ. 
A.) 66 SW 573; Finley. v. Bradley, 
eS A.) 21 'SiW.. 1609: 

Burleigh v. Hines, 124 Iowa 


195° 202, 99 NW 723 (where the court 
said: “We think plaintiffs were not 
bound to elect between holding the 
bull for damages and pursuing their 
ordinary remedy at law. The argu- 
ment of counsel would lead to the 
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But the mere fact that domestic ani- 
mals are trespassing gives no right to the owner. 
of the land or crops to destroy them.*® 
giving a remedy for such trespass by proceedings 
in rem, or by giving the injured person a right to 
take possession of such animals, are not to be con- 
sidered, ordinarily, as taking away any previously 
existing common-law remedy.®? 
is‘ not bound to elect between holding the animal, 
for damages and pursuing his ordinary remedy at 
But it is not permissible to recover part of 
the damages by proceedings, under a statute and 
another part by means of an action at law.®® 

[§ 405] b. To Drive Off—(1) In General. 
landowner has the right to drive trespassing ani- 
mals from his land, whether it is or is not inclosed, 
and he is not ordinarily liable for any injuries to 
such animals where he uses only such means and 
force as are commensurate with and strictly limited 
by the existing necessity.” 
such eattle are on uninclosed lands in jurisdictions 


Statutes 


The injured person 


A 


This is true even when 


result that, if plaintiffs were not’ 
willing to rely solely on the amount 
which might be realized from defend- 
ant’s bull in satisfaction of the dam- 
ages which he had committed, they 
were bound to allow him to remain 
at large on their premises commit- 
ting further damages, or, at their 
peril, to drive him off and keep him 
away. For the purpose of prevent- 
ing further injury, they certainly had 
a right to ae him up, and in doing 
so they did not elect to rely on the 
peculiar statutory remedy by § dis- 
traint’’). 

cee De la Guerra v. Newhall, 53 

a 

70. Als —Wilhite v. Speakman, 79 
Ala. 400; Thompson v. State, 67 Ala. 
106, 42 AmR 101. 

Colo.—Richards_ v. Sanderson, 39 
Colo. 270,89 P 769, 121 AmSR 16% 

Del.—Richardson v. Carr, 1 Del. 
142, 25 AmD 65. 

Ill.—Spray v. Ammerman, 66 IIl. 
309; Snap v. Peo., 19 Ill. 80, 68 AmD 
582; Aivery!v. Peo., 11-11. A. 332. 

Ind.—Knour v. Wagoner, 16 Ind. 
414; Tyner v. Cory, 5 Ind. 216; Amick 
v. O’Hara, 6 Blackf. 258. 

Iowa.—Aspegren vy. Kotas, 91 Iowa 
497, 59 NW 273. 


Me.—Lord v. Wormwood, 29 Me. 
282, 50 AmD 586. 
6 Harr. & 


Md.—Knott v. Digges, 
J. 230. 

Mass.—Bonney v. Smith, 121 Mass. 
155; Hartford v. Brady, 114 Mass. 
466, 19 AmD 377; Hames v. Salem, 
ete., R. Co., 98 Mass. 560, 96 AmD 
676; Stevens v. Curtis, 18 "Pick. 227, 
ig ulich—Wood v. La Rué, 9 Mich. 

Mo.—Hughes v. Hannibal, ete, R. 
Co., 66 Mo. 325; Totten v. Cole, 33 
Mo. 138, 82 AmD 157; Leach vy. 
Lynch, 144 Mo. A. 391, 128 SW 795s 
State. iva, Prater, 130 <iMos. A. .348" 
109 SW 1047; Harris v. Brummell, 


74 Mo. A. 433; Heald v. Grier, 12 
Mo. A. 556. 
Nebr.—Cook i Pickrel, 20 Nebr. 
488) a0 NW 42 
d Mo Wictatire v. Plaisted, 57 N 
ist oars Cory v. Little, 6 N. H. oi, 


25 AmD 458. 

N. Y.—Carney v. Brome, 77 Hun 
583, 28 NYS 1019; Smith v. Waldorf, 
13 Hun 12 

N. C.—Bost v. Mingues, 64 N. C. 
Morrison v. Cornelius, 63 N. C: 


Oh.—Kerwhaker v. Cleveland, etce., 
R..Co., 3 Oh. St. .172;,.62: AmD,.246. 

Okl.—Addington vy. Canfield, 11 
Okl. 204, 66 P 355. 

Pa.—Grege v. Gregg, 65 7Ba., 2275 
North Pennsylvania R. Co. v. Reh- 
man, 49 Pa. 101, 88 AmD 491; Palmer 
v. Silverthorn, 32 Pa. 65; New York, 
etc., R. Co. v. Skinner, 19 Pa. 298, 
57 AmD 654; Knight v. Abert, 6 Pa. 
472, 47 AmD 478. 5 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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$§ 405-408] 


where, to maintain an action, landowners are re- 


quired to fence against their neighbor’s cattle.“1 A 
landowner exercising such right must, however, use 
reasonable care to avoid unnecessary injury, and if 
he uses unnecessary force he may render himself 
liable to criminal prosecution,’* as well as civilly 
liable to the owner.*® The reasonableness of the 
means used is a question for the jury.’ 

Use of dogs. There is nothing illegal in driving 
such cattle from the premises with dogs, if no un- 
necessary injury is done to the stock.‘ 

[§ 406] (2) Limitation of Right to Drive Off. 
This right to drive off trespassing animals exists 


purely upon the principle of prevention, and not 


for the purpose of redressing an injury already per- 
petrated.”© The right ceases when the animals have 
departed from the driver’s premises,” and if he 
drives them further, and they are injured or lost, 
he is liable therefor,’® without regard to his intent.” 
Where cattle enter from the highway or remote 
premises the landowner may return them to the 


Tenn.—Medlin v. Balch, 102 Tenn. [a] 
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Temporary confinement.—One 


[3C.J.] 185 


highway or uninclosed lands, and will not be lable 
for any injury thereafter suffered by them,*° espe- 
cially where the injury is the result of the owner’s 
negligence in failing to care for them after notice 
of their situation.’ But if the animals enter his 
premises from an adjoining close by reason of any 
fault or negligence of his, he must return them 
to the close whence they came, and if he drives 
them upon the highway and they are ae or 
lost he is lable therefor.*? 

[§ 407] c. To Distrain, Impound, or Take pee 
(1) At Common Law. A person finding the ani- 
mals of another trespassing on his grounds damage 
feasant may, by the rules of the common law, dis- 
train them until satisfaction for the damage done 
shall be made by the owner of the animals.** 

[§ 408] (2) Under Statutes—(a) In General. 
The right to distrain as at common law does not 
exist in all the states of the Union,*+ and in many 
of them the matter is regulated by statute.®> In 
those jurisdictions where a landowner is required 


14 Me. 419; Crocker v. Mann, 3 Mo: 


» 492; 


947. 


710, 52 SW 140. 

Tex.—Davis v. Davis, 70 Tex. 123, 
7 SW 826; Ford v. Taggart, 4 Tex. 
Bea Wil v. Houston, (Civ. A.) 23 
s 


Wate Seine v. Branch, 42 Vt. 574; 
Davis v. Campbell, 23 Vt. 236; Clark 
w. Adams, 18 Vt. 425, 46 AmD 161; 
Humphrey v. Douglass, 11 Vt. 22, 
34 AmD 668; Humphrey v. Douglass, 
TON Vib) Ti es 8 eA DAL TT 

Wis.—Tobin vy. Deal, 60 Wis. 87, 

5 Wyo. 


Poph. 


~18 NW 634, 50 AmR 345. 


Wyo.—Hecht vy. Harrison, 
279, 40 P 306. 


Eng.—Mitten v. Faudrye, 


161, 79 Reprint 1259; Bacon Abr. tit 


Trover D. 
See State v. Churchill, 15 Ida. 645, 
98 P 853, 19 LRANS 835, 16 AnnCas 


[a] One who turns the cattle of 
another out of an inclosure on to the 
public lands cannot be made liable to 
the owner for the loss of the cattle, 
caused by starvation for want of 
grass after they have thus been 
turned out of the inclosure, if the 
owner has been notified to take care 
of them. Story v. Robinson, 32 Cal. 


205. 
71. Ala.—Wilhite v. Speakman, 79 
Ala. 400 


Towa.—Russell v. Hanley, 20 Iowa 
219, 89 AmD 585. 


Anrep eae v. La Rue, 9 Mich. 

3. 

Seog tapald v. Grier, 12 Mo. A. 
Vt.—Clark v. Adams, 18 Vt. 425, 


46 AmD 161. 


72. See infra § 547. 

73. See infra § 484. 

74, McliIntire v. Plaisted, 57 N. H. 
606. 

75. Spray v. Ammerman, 66 Ill. 
309: Carney v. Brome, 77 Hun _583, 


28 NYS 1019; Smith v. Waldorf, 13 
PT CN pie¥) 127; Davis v. Campbell, 
23. Vit 2365 Glark v. Adams, 18 Vt. 
425. spas AmD 161. And see infra 
§ 48 


76. Thompson vy. State, 67 Ala. 106, 
42 AmR 101; Bost v. Mingues, 64 
N. C. 44. 

77. Richards v. Sanderson, 39 
Colo. 270, 89 P 769, 121 AmSR._ 167; 


ee v. Digges, 6 Harr. & J. (Md.) 
78. Knour. v. Wagoner, 16 Ind. 


414; Knott v. Digges, 6 Harr. & J. 
(Mad.) 230; Harris v. Brummell, 
ewe ‘A. 438; Gilson vy. Fisk, 8 N. H. 


79. Tobin v. Deal, 60 Wis. 87, 18 
NW 634, 50 AmR 345. 

80. Bonney v. Smith, 121 Mass. 
155; Stevens v. Curtis, 18 Pick. 
Opes.) 227; Cory v. Little, 6 N. H. 
213, 25 AmD 458; Palmer v. Silver- 


‘thorn, 32 Pa. 65; Humphrey v. Doug- 


lass, 10 Vt. 71,33 AraD 177. 


who finds cattle doing damage upon 
his premises may confine them dur- 
ing the night, if necessary to protect 
his crops, and in the morning turn 
them into the highway whence they 
came. Tobin v. Deal, 60 Wis. 87, 
18 NW 634, 50 AmR 345. 

[b] A servant who has driven a 
stray animal from the highway into 
his master’s pasture, to prevent it 
from straying on cultivated land, and 
who turns it again into the highway, 
on his master’s direction, is not lia- 
ble for its conversion. Wilson v. 
McLaughlin, 107 Mass. 587. 

81. Story v. Robinson, 32 Cal. 205. 

82. Knour v. Wagoner, 16 Ind. 
414; Morse v. Glover, 68 N. H. 119, 
40 A 396; Morse v. Boston, etc., R. 
Co., 66 N. H. 148, 28 A 286; Roby v. 
Reed, 39 N. H. 461; Tobin v. Deal, 
60 Wis. 87, 18 NW 634, 50 AmR 345; 
Carruthers v. Hollis, 8 A. & HE. 113, 
35 BCL 507, 112 Reprint 778. 

83. . Del.— Hill v. Ginn, 18 Del. 174, 
43 A 608; Spruance v. Truax, 14 Del. 
129, 81 A 589; Cannon v. Horsey, 6 
Del. 440; Richardson v. Carr, 1 Del. 
142, 25 AmD ‘65. 

Fla.—Savannah, etc, R. Co. v. 
Geiger, 21 Fla. 669, 58 AmR 697. 

Ga.—Bonner vy. ‘De Loach, 78 Ga. 
50, 2 SE 546. 

Ill.—Snap v. Peo., 19 Ill. 80, 68 
AmD 582; McPherson vy. James, 69 
Ill. A. 337. 

Iowa.—Hallock v. Hughes, 42 Iowa 
516: Wagner v. Bissell, 3 Iowa 396. 

Ky.—Jarman v. Patterson, 7 T. B 
Mon. 644. 

Me.—Mosher v. Jewett, 63 Me. 84. 

Mass.—Lyman y. Gipson, 18 Pick. 
422; Rust v. Low, 6 Mass. 90. 
eae v. Mack, 33 Mich. 

Miss.—Vicksburg, ete, R. Co. v. 
Patton, 31 Miss. 156, 66 AmD 552. 
Mo.—Jones v. Habberman, 94 Mo. 


A. 1, 67 SW 716 
Nebr.—Goff v. Byers, etc., Co., 70 
Nebr. 1, 96 NW _ 1087; Randall v. 


Gross, 67 Nebr. 255, 93 "NW 223. 
N. H.—Drew v. Spaulding, 45 N. H. 


472; vane 4 ve, Rand, 18) N., H. 569. 
N. Y.—Cook vy. Gregg, 46 N. Y. 
439; Rockwell v. Nearing, 85 N. Y. 


302 [rev 44 Barb. 472]. 
Oh.—Northcott v. Smith, 4 Oh. Cir. 
Ct. 565,.2 Oh. Cir. Dec. 709. 

Okl.—Gilbert v. Stephens, 6 Okl. 
073.5502 10705 

Pa.—Com. We Fourteen Hogs, 10 
Serge. & R. 39 

Vt.—Ladue = Branch, 42 Vt. 574. 

Eng.—3 Blackstone Comm. 211; 
Bacon Abr. tit Trover D; Comyns 
Dig. tit Droit M 2; Dyer 372b; 3 
Blackstone Comm. 7; 3 Bacon Abr. 
tit Distress F. 

84. See statutes of the several 
states; and following cases: Cutts v. 
Hussey, 15 Me. 237; Eastman v. Rice, 


472, 26 AmD 684; Northcott v. Smith, 
4 Oh. Cir. Ct. 565, 2 Oh. Cir: Dec. 709: 
85. Iowa.—Miracle Pressed Stone 
528. v. Roth, 144 Iowa 656, 123 NW 
Me.—Mosher v. Jewett, 59 Me. 453, 
poem 84; Cutts v. Hussey, 15 Me. 
Mass. .—Conners v. Loker, 134 Mass: 


N. Y.—Cook v. Gregg, 46 N. Y. 439; 
Cowles v. Balzer, 47 Barb. 562; Boyce 


vy. Perry, 26 Misc. 355, 57 NYS 214 
Pa.—Com._v. Fourteen Hogs, 10 
Serg. & R. 393. 
Ss. D.—Callan vy. Sether, 31 S. D. 


80, 189 NW 786. 

Tex.—Graves v. Rudd, 26 Tex. Civ. 
A. 554, 65 SW 63. 

Vt.—Davis v. Mudgett, 81 Vt. 252, 
69 A 762; Porter v. Aldrich, 39 Vt, 
326; Harriman y. Fifield, 36 Vt. 341. 
PO gi rem Ake v. Welbey, 86 Wis. 

[a] Statutes not derogatory of 
common law.—The right of distress 
damage feasant existed at common 
law and is not a creature of the stat- 
ute, although legislation has been 
adopted to regulate its exercise so 
that it is inaccurate to speak of this 
remedy as something merely statu- 
tory and in derogation of the com- 
mon-law rights of property. Hamlin 
v. Mack, 383 Mich. 103. But see 
Dent v. Ross, 52 Miss. 188 (holding 
that the right is purely statutory 
and stricti juris). : 

[b] In Georgia, under Pol. Code 
§ 1774, the owner of premises in a 
stock-law district may lawfully im- 
pound animals going at large on his 
premises. Dew v. Smith, 180 Ga. 
564, 61 SE 232. 

{[c] In New York the provision of 
the act of 1867 amending the act to 
prevent animals from running at 
large upon the highways (L. [1867] ¢ 
814 § 2), which gives a remedy for 
injuries by cattle trespassing, ap- 
plies only to cattle trespassing upon 
premises from the highway, and has 
no application to the case of a tres- 
pass by the cattle of another gain- 
ing access through a division fence 
to the lands of an adjoining owner. 
Jones v. Sheldon, 50 N. Y. 477. 

{d] In West Virginia there is no 
statute of general operation giving 
a landowner a right to seize domestic 
animals trespassing upon his land 
to enforce payment of damages, un- 
less they are estrays, or the land is 
inclosed by a lawful fence, and the 
animals have trespassed a third time 
after written notice to the owner of 


the two previous trespasses. Fink v. 
US: Coal etc..*Con V2GWe Van 507," 
78 SE 702. 

[e] The word “inclosure,” as used 


inveVit. “Bub. St (1906)/%s 5564, pro- 
viding that a person may impound 


136 [3C.J.] 


to fence against the cattle of others no right to 
distrain cattle on uninclosed lands exists,®° their 
presence there not being an actionable trespass,°* 
and the right to distrain not existing where there 
is no liability to compensate for damage.8& When 
the presence of cattle on uninclosed lands is action- 
able,° the right to distrain on uninclosed lands 
exists also.°° So too where one is bound, by pre- 
scription or otherwise, to repair a distinct part of a 
division fence, and animals lawfully on an adjoin- 
ing close enter through defects in such fence, no 
right to distrain exists;° althoygh it does if the 
entry is through a portion which the owner of the 
cattle was bound to repair,®? even though the bal- 
ance of the fence is insufficient.°* Since, however, 
one is bound, by prescription, agreement, or assign- 
ment under the statute, to maintain a fence against 
an adjoining close only against such cattle as are 
rightfully on that close, if the fence is not in fact 
made, the owner of either close, thus adjoining, may 
distrain the cattle escaping from the adjoining 
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close and not rightfully there.°“* An agreement be-— 
tween adjoining landowners not to fence bars 
either from distraining the animals of’ the other 
turned into the common inclosure.®® And where a 
lessor of grazing land expressly agrees that the 
tenant shall not be liable for trespass by his cat- 
tle on a parcel reserved by the landlord, the im- 
pounding of the tenant’s cattle for such trespass is 
unauthorized.°® ; 

[§ 409] (b) Constitutionality of Statutes.°? The 
legislature has power to authorize cattle taken dam-— 
age feasant to be impounded by a landowner and: 
detained until the damages and costs are paid, and 
to give such landowner a lien on the animals to 
secure such damages, and costs;°® and a statute au- 
thorizing the sale of such animals, if not redeemed 
after reasonable notice, is a police regulation within 
the scope of governmental powers, the exercise of 
which may be delegated to a municipal or other 
corporation;°® but a statute authorizing a sale, 


a beast found in his inclosure doing 
damage, means not that the land is 
fenced, but only that it is occupied. 
Ns v. Mudgett, 81 Vt. 252, 69 A 


{f] respass on public property. 
—Mich. Acts (1879) No. 247, “to pre- 
vent animals from running at large,” 
providing that they may be impound- 
ed if they run at large in any pub- 
lic street, lane, alley, “park, place, or 
highway, etc., does not authorize the 
impounding of estrays trespassing 
on private property without having 
escaped thereto from some _ public 

place. Bates v. Nelson, 49 Mich. 
159, 461, 13 NW 817 (where it was 
said: “The Act of 1879 steers clear 
of the provisions of Comp. L. ch. 
214, for distraining beasts doing 
damage, and is a piece of additional 
legislation. Those provisions of the 
Compiled Laws are left in full force 
and they apparently afford a prompt 
and sufficient remedy where the mis- 
chief is nothing more than a private 
trespass and is not colored by any- 
thing involving public considerations, 
and it would be difficult to discover 
any reason for duplicating the rem- 
edy. ... The object was a public 
object and the endeavor was to re- 
press the practice of allowing ani- 
mals to roam at large and cause 
waste and disorder in the streets and 
public grounds and keep private 
premises in constant danger of in- 


ury’ 
;  Conn.—_Wright v. Wright, 21 


8&6. 
Conn. 329. 

Tll.—Oil v. Rowley, 69 Ill. 469; 
Krahn v. Bickford, 118 Tl. A. 511. 

Ind. —Anderson v. Worley, 104 Ind. 
165, 3 NE 817; Clark v. Stipp, 75 Ind. 
114; ‘Blizzard V. Walker, 32 Ind. 437. 

Towa.—Syford v. Shriver, 61 Iowa 
155, 16 NW 56; Walters v. Glats, 29 
Towa 437; Wagner v. Bissell, 3 Towa 
396. 

Me.—Cutts v. Hussey, 15 Me. 237. 

Mich.—Cox y. Chester, 77 Mich. 
494, 48 NW 1028; Wood y. La Rue, 9 
Mich. 158. 

Miss.—Dent v. Ross, 52 Miss. 188; 
Vicksburg, etc., R. Co. v. Patton, 31 
Miss. 156, 66 AmD 552; Dickson v. 
Parker, 4 Miss. 219, 34 ‘AmD 738. 

Mo.—-Mackler v. ‘Schuster, 68 Mo. 
A. 670; Storms v. White, 23 Mo. A. 
31. 


Pes at 


N. H.—Drew v. Spaulding, 
e472 Vork. v. Davis, dt Noe ad: 

Oh.—-Northeott v. Smith, 4 Oh. 
Cir Ob.565,2 Oh. Cir. Dec. 109. 

Pa.—Irwin v. Mattox, 138 Pa. 466, 
21 A 209; Murphy v. Dressler, 2 
JustLR 149. 

Vt.—Davis v. Mudgett, 81 Vt. 252, 


‘ 63 A 762; Porter v. Aldrich, 39 Vt. 
26. 
Wis.—Walls v. Cunningham, 123 
Wis. 346, 101 NW _ 696. 


Ont.—Ives v. Hitchcock, Draper! 


(GLOB CElem But see McSloy v. 
Smith, 26 Ont. 508,*510 (where Boyd, 
C3 said: “The law laid down in 
Ives v. Hitchcock, supra, does not ap- 
pear applicable to the present time, 
because of the changes made in the 
terms of the statute as to impound- 
ing. At that time (1830) the statute 
limited the right to impound in the 
case of animals allowed to be at 
large to cases in which they broke 
through a lawful and sufficient fence. 
That clause in the statute has now 
disappeared and there seems to be 
the right to impound cattle trespass- 
ing and doing damage, but with this 
condition that if it is found that 
the \fence broken is not a lawful 
fence, then no damages can be ob- 
tained by the impounding, whatever 
may be done in an action of tres- 
pass. The law is by no means clear 
in the revised statute, but that is 
the best meaning I can gather from 
a consideration of R. S..O. ch. 195, 
secs. 2, 3) .16,°20 and 21”). 

[a] In Maine under an early stat- 
ute (St. [1821] ¢ 128 § 9) a land- 
owner was given the right to dis- 
train animals taken damage feasant, 
but if he had not a lawful and suffi- 
cient fence he had no right to sell 
them to pay damages. Heath v. 
Ricker, 2 Me. 408. This statute was 
so amended as to give the right of 
sale by Rev. St. (1840) c 30 § 6. 

[b] Sufficiency of fence. — The 
fence must measure up to the re- 
quirements of the law. It is not 
sufficient that it was such as was 
usually maintained in the locality. 
Blizzard v. Walker, 32 Ind. 437. 

87. See supra § 398. 

[a] The word “inclosure,” as used 
in the Wisconsin statute, means a 
tract of land surrounded by an ac- 
tual fence, together with such fence, 
and does not include that part of a 
public highway of which the fee be- 
longs to the owner of such adjoining 
inclosure. A by-law of a town pro- 
hibiting cattle from running at large, 
and inflicting a pecuniary penalty 
upon the owner of cattle violating 
the law, confers no right upon the 
owner in fee of the land included 
in a highway in such town to dis- 
train cattle grazing upon such high- 
way. ‘Taylor v. Welbey, 36 Wis. 42. 

88. Wilhite v. Speakman, 79 Ala. 
400; Oil v. Rowley, 69 Ill. 469; Dick- 
ae v. Parker, 4 Miss. 219, 34 AmD 
‘ 


89. See supra § 393. 

90. Drew v. Spaulding, 45 N. H. 
472; Mills v. Stark, 4 .Ni Hi. 512), 17 
AmD 444; Davis v. Campbell, 23 Vt. 
236 (all of which cases were decided 
under statutes not requiring land- 
owners to fence against highways). 
needs Ill.— Akers vy. George, 61 Ill. 

Iowa.—Foster v. Bussey, 132 Iowa 


640, 109 NW 1105; Barrett v. Dolen, 
71. Iowa 94, 32 NW 189. 
Me.—Webber _v. Closson, 35 Me. 
26; Hastman v. Rice, 14 Me. 419. 
og ass Minor v. Deland, 18 Pick. 
Mich.—Cox y. Chester, 77 Mich. 494, 
; Johnson’ v. Wing, 3 


Mo.—Cotton v. Huston, 110 Mo. A. 
70, 84 SW 97; Walker v. Robertson, 
107 Mo. A. 571, 81 SW 1183; Gilmore 
v. Harp, 92 Mo. AG TT 

N. H.—York v. Davis, 11 N. H. 241. 

N. Y.—Coles v. Burns, 21 Hun 246.: 

Vt.—Ladue v. Branch, 42 Vt. 574; 
Mooney v. Maynard, 1 Vt. 470, 18 
AmD 699. 

Wis.—Montgomery v. Breed, 34 
Wis: 649; Roberts v. Barnes, 27 Wis. 


92. Walker v. Robertson, 107 Mo. 
A. 571, 81 SW 1183; Ladue v. Branch, 
42 Vt.-574; Wixon’ v., Pickard, 25 U. 
OMO?BI23 073 

93. Hine v. Munson, 32 Conn. 219. 

94. Little v. Lathrop, 5 Me. 356. 
And see Jack v. Stevenson, 19 Man. 
717, 718 [quot Cyc]. 

95. Dent v. Ross, 52 Miss. 188; 
Hooper vy. ei eoee. 16 Vt. 677. But 
see also supra § 400. 

96. Cailan v. Sether, 31 S. D. 80, 
139 NW 786. 

97. See Constitutional, Law [8 Cye 
1121 text and notes 31, 


aah Ala.—Dillard v. Wobb, 55 Ala. 
Ark. 7 ers v. Block, 80 Ark. 

333, 97 SW 

St od 'y. McCargar, 49 Cal. 


Ida.—Fall Creek Sheep Co. v. Wal- 
ton, 24 Ida. 760, 136 P 438. 

Nebr.—Randall v. Gross, 67 Nebr. 
255, 261, 93 NW 223 (where the court 
said: “Where the statute makes 
reasonable provisions and gives an 
opportunity for judicial investiga- 
tion and provides for notice, either 
personal or by publication, to the 
owner of the trespassing animals 
before final judgment, the strong 
trend of authority is to hold that 
such statutes constitute a reasonable 
procedure in the nature of an action 
in rem against trespassing stock, and 
that proceedings under them are due 
process of law, and not in conflict 
with constitutional guaranties’). 

N. Y.—Leavitt v. Thompson, 52 N. 
Y. 62 [rev 56 Barb. 542]; Jones v- 
Sheldon, 50 N. Y. 477; Cook v. Gregg, 
46 N. Y. 439: Campbell v. Evans, 45 
N. Y. 356; Squares v. Campbell, 60 
Barb. 391, 41 HowPr 193. 

[a] The California statute of 
1877-1878 p 176 § 3 is constitutional. 
er v. Buell, 122 Cal. 144, 54 P 

99. Dillard v. Webb, 55 Ala. 468; 
Hendricks v. Block, 80 Ark. 333, 97 
SW 68. 


For later cases, developments and changes in the law see: cumulative Annotations, same title, page and note number. 
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§§ 409-412] 


‘without provision for any trial or hearing, has been 


held unconstitutional. 
[§ 410] 


bee dae 


nature—cannot be distrained.* 


trespass.° 


common law.’ 


Animals in actual care of person. 


1. Greer v. Downey, 8 Ariz. 164, 
71 P 900, 61 LRA 408; Rockwell v. 
Nearing, 35 N. Y. 302; Pettit v. May, 
34 Wis. 666. 

[a] The New York act of 1862 
ce 459 (1) was held unconstitutional 
for this reason as far as it author- 
izes taking up and selling cattle 
found trespassing in a _ private 
closure. Rockwell v. Nearing, 35 
N. Y. 302 [rev 44 Barb. 472]. (2) 
This act was amended by the New 
York act of 1867, which was de- 
signed to remedy the defects pointed 
out in the above decision, and, al- 
though the constitutionality of this 
latter act was at one time doubted 
(Leavitt v. Thompson, 56 Barb. 542 
[rev 52 N. Y. 62]; McConnell v. Van 
Aerman, 56 Barb. 534), (3) its con- 
stitutionality has since been affirmed 
(Leavitt v. Thompson, 52 N. Y. 62; 
Cook v. Gregg, 46 N. Y. 439; Camp- 
bell v. Evans, 54 Barb. 566; Squares 
v. Campbell, 41 HowPr 193; Fox v. 
Dunckel, 38 HowPr 136). 


2. Ala.—Wilhite v. Speakman, 79 
Ala. 400. 
’-Conn.—Herskell_ v. Bushnell, 37 
Conn. 36, 9 AmR 299. 

Mass.—Phillips v. Bristol, 131 
Mass. 

IN. Y.—Orser vy. Storms, 9 Cow. 


687, 18 AmD 543. 

S. C.—Holliday v. Holliday, 30 S. ©. 
613, 9 SE 104. 

Wis.—Goodrich v. Crabtree, 142 
Wis. 16, 124 NW 1023. 

Ont.—Graham vy. Spettigue, 12 Ont. 
A. 261. 

[a] landlord and tenant in joint 

- occupation.— Where A let his farm 
to B on shares, and both lived in the 
house on the farm, the occupation 
of B as tenant did not exclude the 
occupation of A; and A, under the 
-statute, could seize and take into 
custody cattle trespassing upon the 
farm and was not’ bound to act 
jointly with B in seizing the cattle. 
Herskell v. Bushnell, 37 Conn. 36, 9 
AmR 299. 

[b] Right of landlord where ten- 
ant wrongfully holds over.—Pending 
forcible entry and detainer proceed- 
ings, a landlord cannot enter upon 


the premises in the actual possession | 
of his tenant for the purpose of) 


seizing and removing animals of the 
tenant. Such an entry is a trespass, 
even though the tenant is wrongfully 
holding over. Wright v. Mahoney, 
62e T11. AS 125: 

[c] One fencing government land 
with his own, as one inclosure, there- 
by violating the act of congress. of 
Febr. 25, 1885, prohibiting the fencing 
of public land, cannot, by detaining 


cattle found upon his land within! 


(3) Who May Distrain. Only one in ac- 
tual possession of the land trespassed upon is justi- 
fied in distraining,’ although an agent or servant may 
distrain for, and’ at the direction of, such person.* 
; (4) What Animals May Be Distrained. 
Blackstone lays down the rule that, as everything 
which is distrained is presumed to be the property 
of the wrongdoer, it follows that such things where- 
in no man can have an absolute and valuable prop- 
-erty—as dogs, cats, rabbits, and all animals fere 
And it has been 
said in a comparatively recent case that because 
of the freedom generally allowed to dogs, and the 
fact that their trespasses are not ordinarily accom- 
panied by any actual damage, they are not the sub- 
ject of distraint, even when taken in the act of 
Nevertheless it has been held that dogs 
may be distrained damage feasant;® and it seems 
that trespassing chickens may be impounded at 
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peace.® 
[§ 412] 


pounded.?? 


It is well 


i 


such inclosure, avail himself of the 
provisions of Utah Sess. L. (1890) 
p 82, authorizing the impounding of 
trespassing animals. Taylor v. Bu- 
ford, 8 Utah 113, 29 P 880. 

[d] “A commoner may justify the 
taking of the cattle of a stranger 
upon the land damage feasant.” 3 
Bacon Abr. 187 [cit 30 Edw. III 27]. 

{e] Right as affected by agree- 
ment.—No right to distrain exists 
under an agreement whereby defen- 
dants, by an agreement under seal 
with one S, acquired a right of user 
in certain land for the purpose of 
pasturing their cattle, there being no 
demise, or right of distress, or any- 
thing in the agreement to make de- 
fendants tenants of S, although there 
was a covenant that S would not al- 
low his own animals, or those of 
others, to enter upon the land in 
question. Graham y. Spettigue, 12 
Ont. A. 261. 

3. Bearinger v. O’Hare, 26 Iowa 
259; Barrows v. Fassett, 36 Vt. 625. 

[a] Son acting for father.—Defen- 
dant, while at home on a visit to his 
father, impounded plaintiff’s cattle 
on his father’s land, but with the 
approbation of his father and with 
the assistance of a boy sent by the 
father for that purpose, he and his 
father having previously consulted 
about the expediency of such action. 
It was held that, in impounding the 
cattle, defendant acted in the capac- 
ity of a servant for his father and 
was entitled to the same immunity 
as his father would have been in his 


place: Barrows v. Fassett, 36 Vt. 
4. 3 Blackstone Comm. 7. 
5. Fisher v. Badger, 95 Mo. A. 
289, 69 SW 26 (dictum). 
6. Bunch v. Kennington, 1 Q. B. 
679, 41 ECL 726, 113 Reprint 1291. 
[a] Greyhounds or ferrets, chas- 


ing and killing rabbits in a warren, 


‘may be distrained damage feasant 


at common law. Bacon Abr. tit 
Distress F187; YB... i Hdw. Ib18 


pl 2 [cit Boden v. Roscoe, [1894] 
IMOOLB!S 608]! 

7, State v. Neal, 120 N. C. 613, 
27 SE 81, 58 AmSR 810. 

8. Field v. Adames, 12 A. & E. 
649, 40 ECL 324, 113 Reprint 960; 


Renolds v. Oakley, Brownl. & G. 170, 
123 Reprint 735; Storey v. Robinson, 
6 T. R. 188, 101 Reprint 476; Mc- 
Intyre v. Lockridge, 28 U. C. Q. B. 
204. But see contra 3 Blackstone 
Comm. 7. In Ruter v. Foy, 46 Iowa 
132, it appeared that the servant 
of the owner was attempting to drive 
off the animals from the distrainer’s 
land when the distrainer forcibly in- 
terfered and took possession of. them, 


Extension of right. 
extend the right to pursue the animals, but they 
must still be doing damage.1% 


[aC.ayp 18% 


established that a landowner cannot distrain an 
animal while it is in the actual possession, and 
under the personal care, of another person, as such 
distraint would perpetually lead to breaches of the 


(5) Necessity of Taking Animals in Act. 
In order for the distraint of animals to be legal 
they must be seized in the act of doing damage on 
the premises of the distrainer;? and if he takes 
them after they have left voluntarily or have been 
driven from his land, he acquires no rights, but in- 
stead becomes: a trespasser.1° 
with another cannot be distrained for damage done 
by the other, but only for that which it does itself.14 
Where, however, at the precise moment when taken 
they are trespassing on a different part of the land 
from that upon which they were first discovered, 
both reason and authority warrant the holding that 
they are still damage feasant and liable to be im- 


One beast entering 


The statutes in some states 


and it was held that an instruction 
which assumed the right to distrain 
under the circumstances was erro- 
neous. ‘ 

[a] Bog accompanied by master. 
—In Bunch v. Kennington, 1 Q. B. 
679, 41 ECL 726, 113 Reprint 1291, 
it was held that a landowner could 
properly distrain a dog doing dam- 
age on his land, although it was ac- 
companied by the owner’s son. 

9. Callan v. Sether, 31 S. D. 80, 
139 NW 786; Harriman v. Fifield, 36 
Vt. 341; Goodrich v. Crabtree, 142 
Wis. 16, 124 NW 1023; Lindon v. 
Hooper, Cowp. 414. 

[a] Doing damage within inclo- 
sure.—In Pettit v. May, 34 Wis. 666, 
it was held that a horse which knocks 
down a fence surrounding an inclo- 
sure is distrainable under a statute 
authorizing the owner or occupant 
of lands “to distrain all beasts do- 
ing damage within his inclosure,” 
because the fence is a part of the 
inclosure, and the statute does not 
require that the beast should be 
found in the inclosure in order to 
justify the distress, but merely that 
it should be taken doing damage 
Seay although itself on the out- 
side. 

{[b] Distraining animals in high- 
way.—Animals doing damage on the 
highways are not distrainable at 
common law, or, at least, not since 
the enactment of St. 52 Hen. III. 
Taylor v. Welbey, 36 Wis. 42. 

10. Oh.—Northcott v. Smith, 4 Oh. 
Cir. Ct..565,. 2 Oh: Cir. Dees 709: 

Vt.—Holden v. Torrey, 31 Vt. 690. 
Ge ea v. Cripps, 23 Wis. 

Eng.—Case of Avowry, 9 Coke 20a, 
22,140 era 759; Lindon v. Hooper, 
Cowp. 414, 98 Reprint 1160; Clement 
v. Milner, 3 Hsp. 95; Platt v. Lock, 
Plowd.. 35, 75: Reprint 57; Co. Litt. 
161a; 3 Bacon Abr. 187. ; 

Ont.—Graham v. Spettigue, 12 Ont. 


A. 261; McIntyre v. Lockridge, 28 
Us C5 eBae2 04: : 

11. Graham v. Spettigue, 12 Ont. 
A. 261 


said: “It does not follow that one 
of the cows was not damage feasant 
within the meaning of the statute, 
because, although when discovered 
by the landowner she was in the 
oat field, yet at the precise moment 
of time when taken by the defen- 
dants for the purpose of impounding 
she had strayed from the oat field 
and_ was then in the a@joining grass 
land of the defendants’). 

13. See Goodrich v. Crabtree, 142 
Wis. 16, 124 NW 1023. 
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[§ 413] (6) What Damage Justifies Distress. 
The right to distrain cattle damage feasant does 
not depend upon the particular kind of injury done, 
or the place where it is committed;1* it is not con- 
fined to the damage to the freehold, but extends 
to all kinds of damage done by such animals while 
trespassing, including injuries to personal prop- 
erty. But a trespassing animal may be distrained 
only for the actual damage committed by it imme- 
diately preceding its distraint;1® it cannot be dis- 
trained for damage done on a previous oceasion.** 

Necessity of actual damage being done. ‘The 
courts are not in accord as to the necessity of the 
distrainer showing actual damage to justify his dis- 
traint of trespassing animals. It has been held that 
actual damage need not be shown, the law presum- 
ing damage in case of trespass.1® But some courts 
adopt a contrary rule and hold that the distraint is 
unlawful, in the absence of proof of actual dam- 
age,!® although it seems that very shght damage is 
sufficient.?° 

Expenses after notice served. The distrainer 
cannot rightfully retain the animal for the expense 
of keeping it after the service of notice of the 
distraint on the owner.” 

[§ 414] (7) Place of Keeping. When cattle are 
distrained the statutes contemplate their strict con- 
finement,?? and the mere restraining of cattle taken | 
damage feasant, without pla¢ing them in a pound, 
does not constitute an impounding,?® even though 


ANIMALS 


there is no usable public pound in the town where | 


Mel x. 


pound the animals must be confined therein,?® and 


must be driven there within a reasonable time after — 


they are taken up;?° but the taker-up need not per- 
sonally drive them to the pound or deliver them to 


the poundkeeper, but may employ dthers to perform — 


that service.2* Where there is no pound or pound- 


keeper in the town, a person may legally detain 
the animals upon his own premises,?> or in the in- — 


closure of another person,?? and, if there is no 
pound, they may be kept in the barn of the pound- 
keeper °° or of a field driver.*? 

[§ 415] (8) Care in Keeping. 


for, the stock taken up by him;*? but in the per- 
formance of such duty he is required to exercise 
only such care as would be exercised by a person of 
ordinary prudence under the cireumstanees,** and, 
if he impounds the stock in a town pound, he is 
not lable for any injury which they may receive 
from cattle confined therein.*4 

In case the distraint is illegal the distrainer is 
hable for any injury the animal may suffer while 
in his charge, without regard to any negligence in 
caring for it.®° 

[§ 416] (9) Proceedings to Distrain or Impound 
—(a) In General. Where statutes provide for tak- 
ing up, forfeiting, or selling trespassing animals 
damage feasant, all proceedings must be strictly in 
conformity thereto, or the distrainer will be liable 
as a trespasser ab initio.*® 


The duty de- 
volves upon the distrainer to feed, water, and care 


14. Hale v. Clark, 19 Wend.: (N. 
Y.) 498. 

[a] Breaking fences.—The right 
of distress of beasts, for breaking 
fences, has been held not to exist in 
Missouri, a remedy for such cases 
being expressly given by statute by 
suit before a justice: of the peace. 
Crocker v. Mann, 3 Mo. 472, 26 AmD 
684. But see Pettit v. May, 34 Wis. 
666 (holding that where plaintiff's 
horse, being in the street, was de- 
stroying the fence surrounding de- 
fendant’s inclosure, he was liable to 
be distrained as “doing damage with- 
in the inclosure,” under Rev. St. ¢ 51 
Gert!) * 

15. Lyman v. Gipson, 18 _ Pick. 
(Mass.) 422; Boden v. Roscoe, [1894] 
17Q) B. 608*°Y. Bi 1 “Hdw:' Tl £8_pl. 2. 

16. McPherson v. James, 69 Ml. 
A. 337; Fleetham v. Therres, 92 Minn. 
500. 100 NW. 377. 

17. Towa.—Holaman v. Marsh, 116 
Iowa 483, 90 NW 82. 

Nebr.—Arla Cattle Co. v. Burk, 73 
Nebr. 39, 102 NW 74. 

N. H.—McKeen v. Converse, 68 N. 
H. 173, 39 A 485; McIntire v. Mar- 
den, 9 N. H. 288. 

N. J.—Warne v. Oberly, 50 N. J. 
L. 108, 11 A 146. 

Vt.—Ladue v. Branch, 42 Vt. 574; 
Holden v. Torrey, 31 Vt. 690. . 

Wis.—Warring v. Cripps, 23 Wis. 
460. 

Ont.—Graham v. Spettigue, 12 Ont. 
A. 26%; Buist v. McCombe, 8 Ont. A. 
598. 

18. Walsh v. Hertzog, 154 Ill. A. 


503;. Pierce v. Hosmer, 66 Barb. (N. 
Y.) 345. 
19. Dunton v. Reed, 17 Me. 178; 


Osgood v. Green, 33, N. H. 318; Dud- 
ley ve McKenzie, 54 Vt. 394. 

fa] Damage sufficient to be esti- 
mated in dollars and cents.—In an 
action by the owner of distrained 


animals to recover them of the dis- | 


trainer the following instruction was 
approved: “Unless 
appears that the cattle of the plain- 
tiff. did an actual damage to the de- 
fendant’s millet at the particular 
time when they were taken up by 
the defendant, and that this damage 
was sufficient to amount to an actual 
and perceptible injury to be esti- 


it affirmatively | 


mated in dollars and cents, you will 
not be justified in finding for the 
defendant.” Arla Cattle Co. vy. Burk, 
73 Nebr. 39, 40, 102 NW 74. 

20. McConnell v. Cate, 70 N. H. 
296, 47 A 266; Goodrich v. Crabtree, 
142 Wis. 
that the damages need not be large, 
but there must be at least nominal 
|; damages claimed). 

21. Allen y. Ostrand, 19 Nebr. 578, 
27 NW 642 (upon the ground that 
there was no provision in the stat- 
ute for such compensation). 

22. Harriman y. Fifield, 36 Vt. 
341 (holding that animals were not 
sufficiently impounded when they 
were allowed to run at large in fields 
and pastures, and to gather their 
own living for themselves). 

23. Conners v. Loker, 134 Mass. 
510; Howard vy. Bartlett, 70 Vt. 314, 
40 A 825. 

24. SL ay v. Bartlett, 70 Vt. 314, 


40 A : 

25. Mosher v. Jewett, 59 Me. 453, 
63 Me. 84. 

26. Drew v. Spaulding, 45 N. H. 


472; Moore v. Robbins, 7 Vt. 363. 
[a] In New York the distrainer 
is not entitled to impound the cattle 


have been ascertained by 
fence viewers, according to the di- 
rections of the statute. Merritt v. 
O’Neil, 13 Johns (N. Y.) 477; Hop- 
kins v. Hopkins, 10 Johns. (N. Y.) 
369; Sackrider v. McDonald, 10 Johns. 
(N. Y.) 253; Pratt v. Petrie, 2’ Johns. 
(Noy) fogs 


damages 


PY is Hastman vy. Hills, 18 
i 28. Mosher v. Jewett, 63 Me. 84, 


Hees 453; Hamlin v. Mack, 33 Mich. 


| 29, Riker v. Hooper, 35 Vt. 457, 
|82 AmD 646. 
30. Riker v. Hooper, 35 Vt. 457, 
82 AmD 646. 
| 31. Pierce v. Josselyn, 17 Pick. 
| (Mass.) 415. 
| $32. Richardson’ vy. Halstead, 44 
Nebr. 606, 62 NW 1077. 
83. Richardson v. “Halstead, 44 
| Nebr. 606, 62 NW 1077. \ 
| 84 Brightman vy. Grinnell, 9 Pick. 


| (Mass.) 14. 
35. -Wilhite v. Speakman, 79 Ala. 


16, 124 NW _ 1023 (holding | 


in a public pound until after the] 


Me. | 


400; Dickson vy. Parker, 4 Miss. 219, 
34 AmD 78. 
. 86. Del.—Hill v. Ginn, 18 Del. 174, 
43 A 608. 

Ga.—Goodwill v. Peeples, 2 Ga. A. 
673, 58 SE 1115. 

Ind.—James v. Fowler, 90 Ind. 563. 
; lowa.—Holaman v. Marsh, 116 
Towa 483, 90 NW 82. 

Kan.—Johns vy. Head, 41 Kan. 282, 
2236s 
, Me.—Morse v. Reed, 28 Me. 481. 
,. Mass.—Merrick v. Work, 10 Allen 
Bo: Sherman v. Braman, 13 Metce. 

Mich.—Hasceig v. Tripp, 20 Mich. 
216; Newsom y. Hart, 14 Mich. 233. 


66 NW 1013; Hanscom y. Burmood, 
35 Nebr. 504, 53 NW 371; Deirks v. 
‘Wielage, 18 Nebr. 176, 24 NW 728; 
Bucher v. Wagoner, 13 Nebr. 424, 14 
NW 160 (holding that otherwise he 
will acquire no lien on the stock 
taken up); McAllister v. Wrede, 5 
Nebr. (Unoff.) 82, 97 NW 318. 

N. H.—Brown vy. Smith, 1 N. H. 36. 
__N. Y.—Armbruster vy. Wilson, 43 
Hun 261, 4 NYSt 351; North v. Me- 
Donald, 47 Barb. 528; Burns v. Mor- 
row, 42 Mise. 657, 87 NYS 719. 

Pa.—Irwin v. Mattox, 138 Pa. 466, 
‘21 A 209;-Strauser v. Kosier, 58 Pa. 
496; Fitzwater v. Stout, 16 Pa. 22; 
Com. v. Fourteen Hogs, 10 Serge. & 


Nebr.—Sloan v. Bain, 47 Nebr. 914, ° 


R. 393; Vandamager v. Wood, 1 - 
Ashm., 203. 

Tex.—Gest v.’ Dube, (Civ. A.) 142 
SW 965. 


Vt.—Liadue v. Branch, 42 Vt. 574. 

W. Va.—Fink v. U. S. Coal, ete, 
Co., 72° W.Va: 507,-78) SE 702: 

[a] “The right to declare a for- 
feiture of property where animals 
forbidden by ... law to run at large 
are allowed or permitted by the 
owner to do so, is doubtless the ex- 
ercise of a very high and delicate 
police power of the state. It is so 


high and delicate that a case ought 
‘to be-brought clearly and plainly 
‘within the provision [of the law] 


before a court is called upon to en- 
force the forfeiture.” Montgomery v. 
Breed, 34 Wis. 649, 653. 

{b]- Effect of unnecessary acts.— 
Entering cattle upon the town book 
and notifying a justice, as required 


— 


For later cases. develonments and changes in the law see cumulative Annotations, same title, page and note number. 
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the cattle are taken up.24 Where there is a publi¢ s 


+ 
= 
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[§. 417] (b) Remedy Cumulative.*? While in |] 
some states it has been held that the remedy given 
by statute is exclusive and not cumulative of the 
common law,** the weight of authority is to the 
effect that the remedy of distress given by statute 
is cumulative, and the injured person may, at his 
election, pursue the common-law remedy by an 
action of trespass.*® The person injured must, how- 
ever, elect between the remedies, as he is not enti- 
tled to pursue both;*° but it is immaterial that he 
instituted proceedings under the distress laws, where 
they were not prosecuted to final judgment.*? Like- 
wise, the right to impound animals taken damage 
feasant is merely cumulative of the common-law 
remedy of distress, and the injured person may 
elect between the remedies.*? 

[§ 418] 
sity. The statutes usually require the notice of 
distress to be given to the owner of the animals, 
if known.*? Under some statutes such owner may 
be the person entitled to the present possession 
of the stock and also the person having charge or 
care of the same as well as the person having the 
legal title thereto.** 

Animals under mortgage. Where animals taken 
damage feasant are subject to a matured mortgage, 
the notice of distress must be served on the mort- 
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(c) Notice—aa. To Owner—(aa) Neces- | 


gagee as the owner, in order to bind. him by any 


in the statute relating to estrays, [a] The 


institution of proceed- 


[3C.J.] 139 


proceedings under the distraint laws.*® 

[§ 419] (bb) Time for Giving Notice. The stat- 
utes usually prescribe the time within which notice 
of the distraint must be given;*® but where the time 
is not expressly prescribed the distrainer has a rea- 
sonable time in which to give the notice.** 

[§ 420] (cc) Character and Contents of Notice. 
Usually the statutes require written notice to be 
given to the owner of animals held in distraint;** 
but in some jurisdictions a verbal notice is suffi- 
cient.*® Wherever possible it is necessary to give 
the owner personal notice of the distraint of his 
animals.®° The notice should state the owner’s 
name or that it is unknown,®! describe the animals 
distrained,*? state the trespass and the amount of 
the damages assessed °® or claimed;** and name a 
person selected by the impounder as arbitrator in 
case the owner deems the amount claimed as dam- 
ages to be excessive.°5 So, too, if the notice is 
to appoint appraisers, it should be so specified.®® . 

[§ 421] (dd) Waiver of Notice or Defects. The 
owner of distrained animals may waive the right 
to a written notice, and he will be held bound by 
a. verbal notice on which he acts.®’ Likewise, he 
will be held to have waived any defects in a notice 
on which he aets.°® 

[§ 422] (ee) Effect of Failure to Give Notice. 
Neglect to give notice works a forfeiture of all 


owner or not. By taking any ‘other 


are unnecessary acts when cattle are 
taken damage feasant, and do not 
convert the latter proceedings into 
the former, nor.estop one from claim- 
ing that he sought the statutory rem- 
edy of distraining the cattle. Blair 
v. Small, 55 Mich. 126, 20 NW 821. 

87. See generally Election of 
Remedies [15 Cye 251]. 

38. Hill v. Ginn, 18 Del. 174, 43 A 
608; Spruance v. Truax, 14 Del. i120, 
31 A 589; Blizzard v. Walker, 32 Ind. 
437; Little v. Swafford, 14 Ind. A. 7, 
42 NE 245: Crocker v. Mann, 3 Mo. 
472, 26 AmD 684. 

39, Cal.—Triscony  v. 
stein, 66 Cal. 514, 6 P 384. 

Ga.—Bonner vy. De Loach, 78 Ga. 
50, 2 SE 546. 


Branden- 


Iowa.—Quinton v. Van Tuyl, 30 
acne 554; Wagner v. Bissell, 3 Iowa 
gan —Prather v. Reeve, 23 Kan. 

Nebr.—Randall v. Gross, 67 Nebr. 


255, 93 NW 228; Lorance v. Hillyer, 
57 Nebr. 266. 77 NW 1755; Keith v. 
Tilford, .12.Nebr., 271, 11 NW 315: 

N. Y.—Armbruster v. Wilson, 43 
Hun 26%)" 4NYSt 357; Colden  v. 
Eldred, 15 Johns. 220. 

Pa.—Stewart v. Benninger. 138 Pa. 
437, 21 A 159; Mitchell v. Wolf, 46 
Ra. LAT: Robison v. Fetterman, 9 Pa. 
Cas. 604, 14 A 245. 


S C.—-Kirby Vv. Maithis,”- 89' SS. 
252. 71 SE 862. 
Wis.—Tobin v. Deal, 60 Wis. 87, 


18 NW 634, 50 AmR 345. 


Ont.—Blacklock v. Millikan, 3 U.- 


Cc. Cc. P. 34; Mason v. Morgan, 24 U. 
CHO. Be 328: ‘ 
40. Miller v. Hoffman, 135 Mich. 


319, 97 NW 759. 

fal Splitting cause of action.— 
A person injured by a _ continuous 
trespass by cattle cannot resort to a 
special remedy in the nature of dis- 
tress provided by statute as to some 
of the cattle and also maintain an- 
other remedy as to the rest of the 
cattle. De la Guerra v. Newhall, 53 
Cal. 141. 

Colden v. Eldred, 15 Johns. 
GNiG Y.9'220; 

[a] A party may abandon his dis- 
tress and pursue his common-law 
remedy. Colden v. Eldred, 15 Johns. 
(N. Y.) 220; Tobin v. Deal, 60 Wis. 
87, 18 NW 634, 50 AmR 345. 

42. Mosher v. Jewett, 63 Me. 84. 


ings under the Pound Law will not 
estop the distrainer from claiming 
his remedy by distress under the 
statute. Blair v. Small, 55 Mich. 
126, 20 NW 821. 

43. Ind.—Haffner v. Barnard, 123 
Ind. 429, 24 NE 152. 

Nebr.—Hanscom vy. Burmood, 35 
Nebr. 504, 53 NW 371; Bucher v. 
Wagoner, 13 Nebr. 424, 14 NW 160. 

N. Y.—Cook v. Gregg, 46 N. Y. 439. 

ORNs root v. Smith, 4 Oh. 
Cire Ct. 1565, 2 Oh. Cir. Dee. 709. 


Pa x 
203; Murphy v. Dr easlere 2 JustLR 149. 
Lyons v. Van Gorder, 77 Iowa 


44, 
600, 42 NW 500. 

45. Goff v. Byers, 70 Nebr. 1, 96 
NW 1037. 

46. See statutes of the several 
states; and following cases:  Haff- 
ner v. Barnard, 123 Ind. 429, 24 NB 
152; Harriman v. Fifield. 36 vt. 341; 
Moore v. Robbins, 7 Vt. 363; Goodrich 
she es eel) 142 Wis. 16, 124 NW 


{a] Under Vt. St. § 4768 the per- 
son impounding animals has twenty- 
four hours thereafter in which to 
give notice thereof.to the owner or 
person having the care of such 
beasts. But the twenty-four hours 
do not begin to run until the beasts 
are actually impounded. Howard v. 
Bartlett, 70 Vt. 314. 40 A 825; Moore 
v. Robbins, 7 Vt. 363. 

47. Hanscom _ v. Burmood, 35 
Nebr. 504, 53 NW _ 3871; Shroaf v. 
Allen, 12 Nebr. 109, 10 NW 551; Hag- 
gard v. Wallen, 6 Nebr. 271; Goodrich 
A ee 142 Wis. 16, 124 NW 
1 


fa] The question of reasonable- 
ness of the notice is generally one 
of fact, depending upon the circum- 
stances of the particular case. Sloan 
v. Bain. 47 Nebr. 914, 66 NW 1013. 

48. See ‘statutes of the several 
states; and cases infra this note. 

{a] In Michigan, Howell Annot. 
St. § 83862 implies that a written no- 
tice shall be given by the person im- 
pounding beasts to the owner or 
person in charge of them, if known 
and living within six miles of the 
place of impounding. 
ner. 89 Mich. 246. 50 NW. 849. 

[bob] By leaving “word in writing” 
as the statute expresses it, the im- 
pounder is‘ protected, whether the 
word comes to the knowledge of the 


Jones v. Dash- | 


|A 608; 
-129, 31 A 5 


course he must not only be sure 
that the notice is given and received, 
but also that he can prove it by sat- 
isfactory evidence when the fact is 
put in issue. Moore v. Robbins, ,7 
Vt. 3863. See also Hooper v. Kit- 
tredge, 16 Vt. 677. } 
49. Hill v. Ginn, 18 Del. 174, 43 
Smale v. Truax, 14 Del. 
[aj Actual notice dispenses with 
necessity for written notice. War- 
ren v. Cowden, 167 Mo. A. 485, 151 
Sw 501. 
50. Haffner v. Barnard, 123 Ind. 


429, 24 NE 152. 

51. Forsyth v. Walch, 4 Ind. A 
182, 30 NE 720. 

52. Brown v. Smith, 1 N. H. 36 


(holding that any not so described 
may be replevied). " 

[a] Describing as “estray.”’— 
Where the impounder sent to the 
owner of the horse a notice contain- 
ing these words: “I have taken up 
as an estray doing damage in mnty 
inclosure, a... horse belonging to 
you...and my damages are six 
dollars,” it was held that a sale of 
the horse in the manner prescribed 
oy statute, in cases of animals taken 
up damage feasant, was nevertheless 

valid, the word “estray” not being 
used technically in such notice. Ly- 
man v. Gipson, 18 Pick. (Mass.) 422. 

53. Haffner v. Barnard, 123 Ind. 
429, 24 NE £52. 

[a] The impounder is bound by 
the cause stated in the notice.—Mil- 
ler v. Hoffman, 135 Mich. eO; aT 
NW 759. 

54. Hanscom v. Burmood, 35 Nebr. 
504, 53 NW 371; Bucher vy. Wagoner, 
13 Nebr. 424, 14 NW 160. 

[a] Claiming additioval damages 
after notice is not permissible in the 
absence of any provision in the stat- 
ute therefor. Allen v. Van Ostrand, 
19 Nebr..578, 27 NW 642. 

55. Hanscom v. Burmood, 35 Nebr. 
504. 53 NW 371; Bucher vy. Wagoner, 
13 Nebr. 424, 14 NW 160. 


56. Harriman v. Fifield, 36° Vt. 
341: Moore v. Robbins. 7 Vt. 3638. -4 

57. Parks v. Kerstetter. 113 Mich. 
520, 71 NW _ 865; Hanscom v. Bur- 
mood, 35 Nebr. 504, 53 NW _ 371; 
Shroaf. v. Allen, 12 Nebr. 109, 16 
NW 651. 
re Smith v. Ladd, Smith (N. H.)} 
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damages, and entitles the owner to immediate pos- 
session of the animal, without recompense to the 
party injured;°” and, under some circumstances, 
such neglect may render the impounder a trespasser 
ab initio,®° or subject him to a penalty.®?  . 

[§ 423] bb. To Poundkeeper—(aa) Necessity. 
Where the person taking up and impounding cattle 
is required to give notice to, or leave a certificate 
with, the poundkeeper, failure so to do will render 
him liable as a trespasser ab initio.®? It is suffi- 
cient, however, that such notice or certificate is left 
with ‘the poundkeeper within a reasonable time after 
the impounding.*? 

[§ 424] (bb) Requisites. The notice or certifi- 
-cate left with the poundkeeper should state the 
town in which the impounder resides, and the town 
in which the inclosure wherein the damage has been 
done is situated;°* should state the cause of the 
impounding,®*® and the sum that is demanded.®* 
Such certificate should be the personal act of the 
impounder, or, if he employs: the hand of another 
to make it, it should be done in the name of the 
party impounding. 

{[§ 425] cc. Advertisement. Where an advertise- 
ment of the impounding is required, it should state 
the time of impounding.®* Such advertising or post- 


59. Ind.—Haffner v. Barnard, 123 


Ind. 429, 24 NE 152. certificate 
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against the person who signs such 
in his own name). 


ing is not required in cases where personal notice 
is given. 

[§ 426] (d) Appraisement of Damages—aa. In 
General. At common law, where the amount of 
compensation was not agreed upon, disinterested 


appraisers were chosen to assess it,’° and provision — 


is usually made by statute for an assessment of 
damages by designated officers,’* or for the appoint- 
ment of disinterested persons as appraisers‘? or 
arbitrators 7* for such purpose. In some jurisdic- 
tions provision is made for complaint to a justice 
of the peace, and a hearing before him for the 
assessment of such damages.7# The summons issued 
on the complaint in such a ease should state all 
the jurisdictional facts.” 

[§ 427] bb. Application for Appraisement. The 
application for the appointment of appraisers must 
be made within the time prescribed by statute,’® 
and such application need not be joined with an 
application for the sale or appraisal of the animal, 
which may be done afterward by separate applica- 
tion.”7 

[§ 428] cc. Notice of Appraisement. The owner 
should receive notice of the time, place, and pur- 
pose of the appraisement;’® but a verbal notice of 


[b] The authority of arbitrators 


See | appointed under the Herd Law is 


Kan.—Johns v. Head, 41 Kan. 282, 
21 PB, 236. 

Nebr.—Hanscom v. Burmood, 35 
Nebr. 504, 53 NW 371. 
“A H.—Kimball v. Adams, 3 N. H. 

N. Y.—Rockwell v. Nearing, 35 N. 
Y. 302 [rev 44 Barb. 472] (declaring 
invalid a statute authorizing a sale 
without notice). 

Pa.—Shugar v. Meily, 4 Pa. Co. 
one Vandamayer v. Wood, 1 Ashm. 

SX eo Avil. 


Seoul Aldrich, 
{a] In New Hampshire (1) fail- 
ure to give the notice does not make 
the distrainer a trespasser ab initio 
Kimball v. Adams, 3 N. H. 182 
Ooverr Brown v. Smith, WON TET. £36 |? 
Young v. Rand. 18 N. H. 569); and 
ee) trespass will not lie against him 
Young v. Rand, 18 N. H. 569). 


Porter v. 


ate Dudley v. McKenzie, 54 Vt. 
fa] The Vermont statute allows 
fifty cents for every twenty-four 


hours’ neglect to give notice of the 
impounding of beasts, and where de- 
fendant impounded eighty sheep be- 
longing to plaintiff for three days, 
without giving him notice, it was 
held that plaintiff could recover only 
fifty cents for each day, and not fifty 
cents for each one of the: eighty 
sheep for each day. Dudley v. Mc- 
Kenzie, 54 Vt. 394. 

62. Eastman v. Rice, 14 Me. 419; 
Merrick v. Work, 10 Allen (Mass.) 
544; Bassit v. Glover, (Mass.) 1 
Dane Abr. 137. 

63. Rollins v. Jones, 39 N. H. 475. 
See also Mellen v. Moody, 23 Vt. 674 
(holding that, if the damages are 
not ascertained within forty-eight 


hours. but are subsequently ascer- 
tained, and a certificate of their 
amount is furnished to the pound- 


keeper, the owner of the beasts can- 
not sustain replevin -against the 
poundkeeper until he has first paid 
the damages, together with all fees 
and costs). 

64. Morse v. Reed. 28 Me. 481. 

65. Newhouse v. Hatch, 126 Mass. 
364; Sherman v. Braman, 13 Metc. 
(Mass.) 407. 


66. Sherman vy. Braman, 13 Metc. 
(Mass.) 407. 
67. Eastman vy. Hills, 18 Me. 247 


(holding that the certificate deter- 
mines who is to be regarded as the 
impounder, and that the action of 
replevin may be rightly brought 


also Hills v. Rice, 17 Me. 187. 

68. Morse v. Reed, 28 Me. 481. 

69. Haffner vy. Barnard, 123 Ind. 
429, 24 NE 152. 

70. Northcott v. Smith, 4 Oh. Cir. 
Ct. 565, 2 Oh. Cir. Dee. 709 


71. See statutes of the several 
states. 
[a] Under Iowa Code § 2317, 


granting the right to distrain tres- 
passing stock, allowing the cost of 
keeping the stock during restraint, 
and providing for the assessment of 
damages by the township trustees, 
the fact that there are no trustees in 
a township where trespassing cattle 
are distrained does not affect the 
right to recover the damages. Rob- 


inson v. Halley, 124 Iowa 443, 100 
NW 328. 

72. Mosher v. Jewett, 59 Me. 453, 
63 Me. 84; Cook v. Gregg, 46 N. Y. 


439; Armbruster v. Wilson, 43 Hun 
CN. Y.).-261. 

[a] In Michigan Comp. L. (1897) 
§ 10,698 declares that, if the owner 
of beasts which‘are impounded shall 
be dissatisfied with the claim of the 
impounder, he may have the amount 
for which he is liable determined by 
persons appointed for that purpose 
by a justice. Miller v. Hoffman, 135 
Mich. 319, 97 NW 759. 

[b] The nephew of a distrainer is 
not, within the meaning of the stat- 
ute, a disinterested person to whom 
a warrant may issue to appraise 
beasts taken damage feasant. Has- 
ceig v. Tripp, 20 Mich. 216, 
(where the court said: “The stat- 
ute, it is true, does not undertake to 
define precisely what is meant by 
discreet and disinterested persons, 
but the phrase is one which clearly 
precludes all idea that the near rela- 
tives of a party may lawfully be 
called in to pass uvon his contro- 
versics with strangers. Freedom 
from prejudice or- partiality were 
[was] meant to be secured; and it 
is evident that a person cannot be 
held disinterested whose relation- 
ship to one of the parties is so near 
that the law presumes his judgment 
will be biased thereby’’). 

73. See cases infra this note. 

{al The object of the provision 


ese arbitration is to afford a sneedy 


and inexpensive mode of ascertain- 
ing the damages sustained by tres- 
pass of stock upon cultivated lands. 
Randall v. Gross, 67 Nebr. 255. 93 
ea 223; Haggard v. Wallen, 6 Nebr. 


merely to appraise the damages and 
costs sustained by the landowner, 
and therefore any right of action 
which may accrue to the owner of 
the stock by reason of the former’s 
negligence in keeping the same is 
not barred by the fact that the stat- 
utory arbitration was had, and dam- 
ages were assessed and paid. Rich- 
ardson v. Halstead, 44 Nebr. 606, 62 
NW 1077. 

{[c] Failure to appoint arbitrator. 
—(1) Where the taker-up of tres- 
passing stock refuses, upon the ap- 
plication of the owner so to do, to 
appoint an arbitrator for the purpose 
of ascertaining the damage done, 
after an arbitrator has been selected 
upon the part of the owner, but de- 
mands the payment of a_ specific 
sum of money, he thereby loses his 
right to the possession of the stock, 
and the owner may maintain re- 
plevin therefor. Deirks v. Wielage, 
18 Nebr. 176, 24 NW 728. (2) Tt 
the cattle owner fails for twenty- 
four hours to appoint an arbitra- 
tor the amount claimed must be 
deemed satisfactory to-him. Allen v. 
vee Ostrand, 19 Nebr. 578, 27 NW 

[d] Where the owner of animals 
taken damage feasant fails, in an 
action of replevin, to recover them, 
the township trustees may assess the 
damages, and the case may be re- 
manded to the distrainer for that 
purpose. Syford v. Shriver, 61 Iowa 
155, 16 NW 56. 

74, Delk v. Pickens, 84 Ga. 76, 10 
SE 596; Murphy v. Dressler, 2 Just 
LR (Pa.) 149. 

75. Delk v. Pickens, 84 Ga. 76, 10 
SE 596 (holding that the summons, 
on complaint to a justice for dam- 
ages by. trespassing animals, should 
show upon its face that the animals 
have been impounded by plaintiff, and 
that there was a disagreement be- 
tween plaintiff and defendant as to 
the amount of damages claimed 
and as to the amount claimed 
BOL feeding and caring for the ani- 
mal). 

[a] For form of summons on com- 
plaint to justice of the peace for 
damages from trespassing animals 


see Delk v. Pickens, 84 Ga. 76, 10 
SE 596. 
76. Pettit v. May, 34 Wis. 666. 
eat Drew v. Spaulding, 45 N. H. 
78. 


Bair v. Diller, 18 Pa. Co. 5213 
Shugar v. Meily. 4 Pa. Co. 77. 


——— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the appraiser’s meeting is sufficient.7? No notice 
is required of the time and place when the ap- 
praiser’s report will be delivered to the justice,*®° 
or of the amount of damages assessed.*! Failure 
to give notice of the appointment of appraisers does 
not render the distrainer a trespasser ab initio.®2 

[§ 429] dd. Hearing and Determination. Ap- 
_praisers appointed to estimate the damage done by 
distrained animals taken damage feasant are not 
limited to the amount claimed by the injured party 
in the notice of distress given by him to the owner 
of the animals, but may fix the damages in accord- 
ance with the evidence produced at the hearing.$? 
They are limited, however, to the damage done 1m- 
mediately preceding the distraint, and if they in- 
clude in the appraisement damage done by the ani- 
mal while trespassing at prior times the proceed- 
ings are nullified,8* and the owner of the animal 
may recover it from a distrainer who holds it to 
enforce payment of such damages.®®> All of the ap- 
praisers must act, and appraisement by two of three 
appraisers is insufficient.8® Failure of the apprais- 
ers to take the prescribed oath before issuing notice 
of their sittmg may be waived by the appearance 
of the party, without objecting, after notice of such 
- omission.®? 

[§ 430] ee. Conclusiveness of Appraisement. 
The report of appraisers, when made according to 
the provisions of the statute, and without fraud, is 

conclusive as to the trespass and the quantum of 
' damages.®§ t 

[§ 431] ff. Effect of Fraudulent Appraisement. 
An appraisement of damages procured by the fraud 
of the impounder is void;®® but an irregular or 
, [a] Under a statute authorizing 
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Nebr.—Deirks v. Wielage, 18 Nebr. 


[SCr dq. 144 


fraudulent appraisement of damages will not affeet 
the right to distrain the animals until payment of 
the damages and expenses of keeping,®® or render 
the distraimer liable as a trespasser ab initio.°+ 

[§ 482] (10) Rights of Distrainer—(a) To Lien 
—aa. In General. In some jurisdictions the injured 
party is given a lien by statute on the animal for 
the amount of the damage and his expenses.°? This 
lien, being a statutory one, depends upon a sub- 
stantial compliance with the requirements of the 
law for its continuance and enforcement.®? 

[§ 433] bb. Enforcement. Under some statutes 
the animals may be sold, under specified conditions, 
for the payment of the distrainer’s claim.°* Under 
others the animals are required to be delivered to 
the owner on demand, and the injured person must 
resort to the proper action for the enforcement of his 
lien.®> Still other statutes provide for an action in 
rem against the animals when their owner is un- 
known.®® The sale may be invalidated by failure 
to comply with the statutory requirements in re- 
spect thereto;®7 but it has been held that where 
the distrainer performs all acts required by him 
under the statute, the failure of the officer before 
whom the proceedings are had fully to comply with 
the law will not vitiate the sale.°§ ; 

Complaint. A complaint seeking the sale of ani- 
mals damage feasant for the purpose of paying the 
damages and costs must aver all the jurisdictional 
facts.°? 

[§ 484] cc. Waiver and Extinguishment. The 
distrainer’s len may be waived by surrendering 
the animals to the owner,! by putting them out to 
pasture,” or by electing to bring a common-law 
remedy by the California statute, 


the owner of the animals to have ap- 
praisers appointed, the impounder is 
entitled to notice and to be heard 
on the award. Miller v. Hoffman, 
135 Mich. 319, 97 NW 759. 

79. Healy v. Jordan, 103 Iowa 735, 
72 NW 495. 
; Osgood vy. Green, 33 N. H. 
18 


81. Miller v. Dale, 72 Iowa 470, 
34 NW 214 (holding that the owner 
is presumed to take notice of the 
amount of the damages assessed and 
to pay it without demand). 

82. Keith v. Bradford, 39 Vt. 34. 

83. Lyman vy. Gipson, 18 Pick. 
(Mass.) 422. 

[a] In New Jersey it has been 
held that in case of trespass by swine 
the appraisers are limited to the 
damages which are visible and can 
be determined by them without the 
intervention of proof. Warne v. 
Oberly, 50 N. J... 108, 11 A 146. 

84. McIntire v. Marden, 9 N. H. 
288; Warne v. Oberlv, 50 N. J. L. 
108, 11 A 146; Warring v. Cripps, 23 
Wis. 460. 

y 85. Warring v. Cripps, 23 Wis. 

60. 

86. Barrett v. Dolen, 71 Towa 94. 
32 NW 189; Drew v. Spaulding, 45 
N. H. 472. 

87. Drew v. Spaulding, 45 N. H. 

CNS UE) 


472 
Smith v. Ladd, Smith 
Vitter Ads 


838. 
244; Harriman v. Fifield, 36 
See also Nelson v. Stewart, 6 N. C. 
Harriman v. Fifield, 36 Vt. 
Harriman v. Fifield, 36 Vt. 341. 
Keith v. Bradford, 39 Vt. 34. 
See statutory provisions; and 
cases infra this note. 
Ala.—Lehman, etc., Co. v. Ferrell, 
71 Ala. 458 (holding such lien subor- 
dinate to a'prior recorded mortgage 
executed by the owner). 
Me.—Mosher v. Jewett, 63 Me. 84, 
59 Me. 453. 
Mass.—Phillips v. Bristol, 131 
Mass. 426. 


176. 24 NW 728; Bucher v. Wagoner, 
13 Nebr. 424, 14 NW 160. 

N. Y.—Lynch v. Ford, 72 App. Div. 
536, 76 NYS 546. 


Okl.—Sharrock vy. Pryor, 36 OkIl. 
305, 128 P 243, 

S. C.—Kirby v. Mathis, 89 S. C. 
252, 71 SE 862. 
i ape et bang a v.- Fifield, 36 Vt. 
341. 

93. Deirks v. Wielage, 18 Nebr. 


176, 24 NW 728. And see generally 
Liens [25 Cyc 662]. 

[a] In Alabama ‘the statute gives 
no lien, attaching upon the commis- 
sion of the trespass, nor upon the 
injury sustained by the person upon 
whose property the trespass is com- 
mitted. The lien does not arise by 
operation of law from the act done, 
or the injury sustained, but depends 
for its ascertainment upon the subse- 
quent reduction of the claim to judg- 
ment; when, in the language of the 
statute, ‘the judgment of the court, 
when against the owner of any such 
stock so depredating, shall be a lien 
upon the stock causing such injury.’ ” 
Lehman vy. Ferrell, 71 Ala. 458, 460. 

94. Miller v. Dale, 72 lowa 470, 
84 NW 214; Anderson v. Locke, 64 
Miss. 283, 1 S 251; Cook v. Gregg, 46 


N. Y. 439; Harriman y. Fifield, 36 
WAg meh! 
95. Linn v. Hagan, 92 SW 11, 12, 


°8 Kv 1292 (where the court said: 
“While the statute would have given 
him a lien on the cattle for the in- 
jury he received by reason of their 
trespasses, it does not authorize him 
to withhold the cattle from the 
owner, until the damages are paid. 
He should have permitted the owner 
to take possession of his cattle, and 
enforced his lien by action, like any 
other mere lienholder’); Rudi_ v. 
Lang, t2On.eCiniCt.152975- Ohe! Gir: 
Dec. 482. See also Lehman, etc., Co. 
v. Ferrell, 71 Ala. 458. 

96. Hanley v. Sixteen Horses, etc., 
97 Cal. 182, 32 P 10 [foll Hilton v. 
Hanly, (Cal.) 32 P 11]. 


[a] Attachment is given as a 


both where the proceeding is in per- 
sonam against a known owner, and 
where it is in rem against the ani-— 
mals of an unknown owner. Wig-. 
more v. Buell, 122 Cal. 144, 54 P 600° 
(where the court said: “The obvious 
purpose of the act is to afford the. 
owner of land trespassed upon a 
speedy and somewhat summary rem-. 
edy by giving an action both against 
the owner if known and against the 
animals if he is not known, and the 
attachment against the property may 
be given in both cases’). 4 2 
97. Warring v. Cripps, 23 Wis. 460. 
[a] In New Hampshire (1) before. 
a person impounding cattle can sell- 
the same at auction he must protect. 
himself by a legal warrant of sale 
(Cate v. Cate, 44 N. H. 211), ‘and (2) 
the magistrate must have jurisdic-_ 
tion and authority to issue the same 
(Cate v. Cate, 44 Bd fe larry aN) co Ee | 
To give jurisdiction to the magistrate - 
the party responding is bound to 
show that the prior proceedings of 
himself and the poundkeeper have 
been regular and in conformity with 
the law. Cate v. Cate, 44.N. H. 211. 
(4) Mere delay by the party distrain- 
ing to obtain an order of sale does 
not make him a wrongdoer ab initio. 
Drew v. Spaulding. 45 N, H. 472. 
98. Leavitt v. Thompson, 52 N. Y. 
62 [rev 56 Barb. 542]. 
99. Coles v. Burns, 21 Hun (N. 
Y.) 246 (holding that, in order to give 
a justice jurisdiction of an applica- 
tion to sell animals, seized, under 
L. [1862] c 459. as amended by L. 
[1867] ¢ 814, while trespassing upon 
the lands of the applicant, the com- 
plaint must allege that the animals 
escaped upon the land from the 
highway, and it is improper to allow 
the complaint to be amended by the 
insertion of this allegation after de- 
fendant has answered and the case 
has been called for trial). 
1. Dunbar v. De Boer, 44 Ill. A. 
ae Buist v. McCombe, 8 Ont. A. 


2. Harriman y. Fifield, 36 Vt. 341. 
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action for damages. The lien will also be ex- 
tinguished by a failure to comply strictly with the 


statutory requirements upon which its continuance 


depends,* and a tender of the amount of damages 
by the owner of the animals will have the same 
effeet.° 

[§ 435] (b) To Use Animal. The distrainer has 
no right to use the animal distrained except to 
preserve it, as by milking a cow, and if he does 
use it he is liable as a trespasser.® 

[§ 436] (11) Rights and Remedies of Owner— 
(a) Peaceable Recaption. Where the distraint of 
an animal is unlawful, its owner has the right 
peaceably to reclaim it.7| But he cannot lawfully 
‘‘fieht himself’’ into legal possession,’ although, if 
he does so, it seems that the distrainer has no such 
interest or property in the animal as will support 
replevin against the owner.® Where the distraint 
is lawful, the distrainer has the right to defend his 
possession to the same extent that a sheriff has 
to defend the possession of property taken by him 
on legal process.?° 

[§ 487] (b) Tender of Damages. On the tender 
of a sum covering the cost of feeding the animal 
and the damages committed by it immediately pre- 
ceding its distraint the distrainer must surrender 
it to the owner.1! If he refuses to surrender it 
he thereafter keeps it at his own expense,/? and 
he becomes liable for the value of its use;t* and 
the owner may recover the animal in an action of 
detinue or replevin.1* The owner of the stock in 
such a case, however, must tender enough to cover 
the full amount of the damages, at his peril, for 
if it appears that the tender is not sufficient he 
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will be defeated in his action.1® 
of cattle does not choose to replevy, but is desirous 
of having his cattle immediately redelivered, he 
may make amends, and then sue the distrainer in 
trespass for taking his eattle, particularly charg- 
ing the money so paid by way of amends as an 
ageravation of the damage occasioned by the tres- 
pass.7¢ f 

[§ 438] 
The proper remedy for the redress of the wrong of 
distraining animals unlawfully is an action of tres- 
pass or replevin,‘* or trover.® 
stances an action on the case does not lie whether 


a tender of amends is made before or after im- ' 


pounding the animals.?9 


Where the owner — 


(c) Action at Law—aa. Form of Action. ; 


Under such circum- | 


Distraint rightfully begun but wrongfully con- . 


tinued. Where the distraint is rightfully begun 
but becomes wrongful by reason of some failure 


on the part of the distrainer to comply with the | 
law, the owner of a distrained animal may main- . 


tain replevin therefor;?° and a statutory remedy 
provided where the distrainer’s. possession of the 


animal was wrongfully obtained is not available to . 
him, but he must resort to the common-law remedy . 


of replevin.?* 
[§ 439] bb. Statutory Remedy Cumulative. 
fact that a statute provides a special action whereby 


The 


to test the legality of the distraint of animals taken ° 


damage feasant does not deprive their owner of the , 


right to resort to. the common-law action of replevin . 


where they are illegally distraimed.?? 
statutory remedy by replevin necessarily preclude 


the owner from resorting to the common-law rem-. 
‘edy of trespass de bonis asportatis.?% 


8. Ellis v. Smith, 25 Okl. 234, 105] > 14. Johns v. Head, 41 Kan. 282, 
P 653. t oto 2365 McAllister v. Wrede, 5 542; Hopkins v. Hopkins, 10 Johns. 
4. Chase v. Putnam, 117 Cal. 364, | Nebr. (Unoft.) 82, 97 NW 318; Gilbert | 369. 


49 P 204; Whitaker v. Miller, (Tex. |v. Stephens, 
Civ. A.) 117 SW 882. 

{a] Lien not lost by reasonable 
delay.—In Shroaf v. Allen, 12 Nebr. 
109, 10 NW 551, the owner of an ani- 
mal held under distraint had actual 
notice thereof almost immediately; 
the day after it had been taken up 


he demanded it and denied that it 


Reprint 833. 
[a] 


642, 


had done any damage; about a month } owner refused payment; subse- |v. Shore, 1 Taunt. 261, 127 Reprint 
later the parties agreed to arbitrate | auently, before the owner sued in|833; 3 Bacon Abr. tit Distress p 187. 
the damages, but the owner’s arbi-|replevin to recover his animals, the 20. Kimball v. Adams, 3 N. H. 182;° 


trator failed to attend at the ap- 
pointed time; sixteen months after 
the taking-up the owner brought re- 
plevin, and it was held that the 
notice was sufficient, that defendant 
was entitled to show where the fault 


and 
the 


the notice, 
thereafter 
wrongful. 


[b] 


6 Okl. 
Anscomb v. Shore, 1 Taunt. 261, 127 


Offer to surrender.—In Allen 
Van Ostrand, 19 Nebr. 578, 27 NW 
the owner of the animal ten- 
dered the amount of damages and 
costs claimed in the notice, but the 
distrainer demanded more, and the 


distrainer offered to surrender them 
on payment of the sum claimed in 


Owner refusing to accept ani- 


673, 55 'p 1070; 
Eng.—Lindon vy. MHooper, 
414, 98 Reprint 1160; 


Cowp. 
Anscomb_ v. 


| 18. Dew v. Smith, 130 ‘Ga. 564, 
61 SE 232. 

19. Sheriff v. James, 1 Bing. 341, 
8 ECL 539, 130 Reprint 138; Anscomb 


Brown v. Smith, 1 N. H. 


21. 
it was held that |61 SE 232. 
distraint was not 22. Clark v. Stipp, 75 Ind. ab It ae 


Blizzard v. Walker, 32 Ind. 437. A 
[a] The Michigan statute (1) 


Vt.—Ladue vy. Branch, 42 Vt. 574. _ 


Shore, 1 Taunt. 261, 127 Reprint 833. . 
Ont.—McSloy v. Smith, 26 Ont. 508. ° 


36. 
Dew v. Smith, 130 Ga. 564, 


lay for the failure to arbitrate, and 
that the distrainer had not as a mat- 
ter of law failed for an unreason- 
able time to pursue the statutory 
remedy. 

5. McPherson v. James, 69 Ill. A. 
337; Leavitt v. Thompson, 52 N. Y: 
62. 

6. Com. v. Fourteen Hogs, 10 Serg. 
& R. (Pa.) 393; Bagshawe v. Goward, 
Cro. Jac. 147, 79 Reprint’ 129. ‘See 
also similar rule as to use of estrays 
supra § 282. 

7. Taylor v. Welbey, 36 Wis. 42. 

8. Bowman v. Brown, 55 Vt. 184. 

9. Taylor v. Welbey, 36 Wis. 42. 

10. Barrows v. Fassett, 86 Vt. 
625. 

11. Lyman v. Gipson, 18 Pick. 
(Mass.) 99: Fleetham y. Therres, 92 
Minn. 500, 100 NW 377. 

12. Hamil v. Cox, 90 Ga. 54, 16 
SE 346 (holding that, where the’ dis- 
trainer refuses to deliver the animals 
because the damages are not paid, 
and thereafter fails to recover in a 
suit for the damages, he is not en- 
titled to compensation for keeping 
the animals); McPherson v. James, 
69 Ill. A. 337. 

13. Fleetham v. Therres, 92 Minn. 
500, 100 NW 377. 


mal.—Where the amount of the dam- 
ages aS appraised is tendered and 
accepted and the distrainer offers to 
surrender the animal to the owner 
who refuses to take it, the owner 
cannot mulct the distrainer in dam- 
ages in an action of replevin. 
Toomey v. Woodruff, 50 Mich. 31, 14 
NW 689. 
' 15. McAllister v. Wrede, 5 Nebr. 
(Unoff.) 82, 97 NW 318 

16. Lindon y. Hooper, Cowp. 414, 
198 Reprint 1160 (holding that an ac- 
‘tion for money had and received 
would not lie to recover back money 
paid for the release of cattle damage 


feasant, although the distress was 
wrongful). 
' 47. Ind—Clark v. Stipp, 75 Ind. 


114. 
Kan.—Johns v. Head, 41 Kan. 282, 


21 P 236 

Mich.—Cox. v. Chester, 77 Mich. 
494, 48 NW 1028; Johnson vy. Wing, 
38 Mich. 163. 


Miss.—Dent v. Ross, 52 Miss. 188. 
N. H.—Dame v. Dame, 43 N. H. 
37; Osgood v. Green, 33 N. H. 318; 
York v. Davis, 11 N. H. 241; Kimball 


v. Adams, 3. N. H. 182; Brown v. 
Smith, 1 N: H.736. 
N. Y.—Cook v. Gregg, 46 N. Y. 


gives a special remedy by replevin 


which must be resorted to where the: 
legality of the distraint is question- 


able. Marx v. Labadie, 51 Mich. 605, 
17 NW 76; Marx v. Woodruff, 50 
Mich. 361, 15 NW 510; Campau v. 
Konan, 39 Mich. 362; .Johnson v. 
Wing, 3 Mich. 163; Hamlin v. Mack, 
33 Mich. 103. (2) But where the 


distraint is illegal by reason of the 


distrainer’s failure to keep up his 


‘fence, or the animals were not taken 


damage feasant, the common-law ac- 
tion of* replevin lies. Barrett v. 
Rowe, 78 Mich. 648, 44 NW 335; Cox 
v. Chester, 77 Mich. 494, 43 NW 1028; 
Campau v. Konan, supra. 

[b] Jurisdiction to determine suf- 
ficiency of fence.—The sufficiency of 
the fence through which animals 
seized damage feasant entered the 
distrainer’s premises may be deter- 
mined in an action of replevin, and 
the authorities designated by statute 
to adjudge such fact have not ex- 
clusive jurisdiction of the question. 
Syford v. Shriver, 61 Iowa 155, 16 


NW 56. 
23. Coffin yv. Field, 7 Cush. (Mass.) 
355, 358 (where the court. saids 


“Where a remedy existed at common 
law, and a statute creates a new 


7 For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Nor does a. 


439; Leavitt v. Thompson, 56 Barb. ° 


if 
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[§ 440] cc. Time to Sue. During the time al- 
lotted the distrainer in which to begin proceedings 
for the assessment of the damages, his distraint of 
the animal taken damage feasant is lawful, and 
replevin begun within that time by the owner of the 
animal cannot be maintained;?* and a failure of 
the distrainer to comply with any legal require- 
ment after the suit is instituted by the owner will 
not be available to the owner in that action.?® 
statute which requires that the owner of beasts 
impounded shall replevy or redeem them within 


forty-eight hours after he shall have notice of the 


impounding must be construed as fixing that limit, 


if the damages can be ascertained within that time; 
and, if they cannot, the statute requires that the | 
owner shall replevy, or redeem, as soon as they are | 


ascertained.?° 

[§ 441] dd. Conditions Precedent. Where the 
distrainer has the right by statute to hold posses- 
sion of the animal until payment of the damages 


and charges, the owner cannot maintain replevin 


until he has complied with the conditions imposed 
on him by the statute.27 If an animal is taken 
while trespassing upon the land of another replevin 
does not lie against the owner of such land in so 
taking such animal unless a tender of at least nom- 
inal damages has been made by the owner of such 
animal.?§ 

[§ 442] ee. Jurisdiction. Some statutes give to 


_ justices of the peace jurisdiction in replevin for 


beasts distrained.?? 

_ [§ 443] ff. Parties. The statute in regard to the 
replevying of beasts distrained does not contemplate 
that the writ shall. be brought against the pound- 
keeper, but against the impounder, although it may 
be brought against the former if his act 1s wrong- 
flee? 

[§ 444] gg. Pleading—(aa) Avowry. In replevin 
for animals impounded defendant can justify only 
as at common law under an avowry setting forth 
the facts relied on,*t a plea of the general issue 
being insufficient.*? In pleading an avowry the bet- 
ter practice is to describe the locus in quo with 


remedy in the affirmative, without a; taken within the premises mentioned, 
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particularity,?* and to aver the title of the dis- 
trainer to the land trespassed upon, or the estate 
therein of which he was seized,°+ a mere averment 
of his lawful possession thereof being insufficient.®* 
An avowry stating that notice of the impounding 
was given, but not stating the manner in which 
it was given, is sufficient upon general demurrer.*® 

[§ 445] (bb) Plea or Replication. Plaintiff may 
plead to an avowry an abuse of the distress, or any 
matter showing defendant’s proceedings to have 
been irregular and illegal.*7 <A plea that the ani- 
mal, at the time of the trespass, was in the actual 
possession and under the personal care of plaintiff 
need not aver any actual danger of a breach of 
the peace.*® In case of a fraudulent and excessive 
appraisal of the damages done by animals seized 
damage feasant plaintiff must aver and prove a 
tender of the actual damages and costs.2® Where, 
in answer to an avowry, plaintiff pleads that the 
animal entered defendant’s close from a highway 
through a defective fence, it is necessary for him 
to aver that the animal was lawfully on the high- 
way.*? 

[§ 446] hh. Evidence—(aa) Burden of Proof. 
In an action of replevin against the distrainer to 
recover the animal the burden is on defendant to 
prove the injury and that it was committed by 
plaintiff’s animals.*! 

[§ 447] (bb) Admissibility. Evidence as to con- 
versations and dealings between plaintiff and the 
distrainer are admissible to show the latter’s course 
with reference to consenting or refusing to give up 
the cattle.*? Evidence offered by a landowner to 
prove that, although the inclosure was not such:as 
good husbandmen generally keep, yet it was such 
as was kept in the locality wherein the land was 
situated to avoid the spring freshets is not admis 
sible.42 On the’ question of the sufficiency of the 
tender it is generally proper to admit evidence of 
the actual damages. ae . 

[§ 448] ii. Instructions. The right of a land- 
owner to distrain cattle depends upon the cireum- 
stances of the case, and an instruction which as* 


[a] Negativing plaintiff's negli- 


negative, express or necessarily im- 
plied, a party may still seek his 
remedy at common law’’). 
24. Pettit v. May, 34 Wis. 666. 
25, Gilbert v. Stephens, 6 Okl. 673, 
5595 41070. 


26. Mellen v. Moody, 23 Vt. 674. 

27. Enders’: v. McDonald, 5 Ind. 
A. 297, 31 NE 1056. 
. aus Walsh vy. Hertzog, 154 Ill. A. 
03. 

29. Pistorius v. pemantheah. 67 
Mich. 186, 34 NW 54 


30. Mellen v. Moody, 23 Vt. 674. 

31. Howard v. Black, 49 Vt. 9. 

[a] If the avowry justifies the 
taking it is sufficient without justify- 
ing the detention. Osgood v. Green, 
30°N., Hy 210. 

[b] An answer averring that the 
animal was taken damage feasant 
and is held under a lien for damages 
done is sufficient. Boyce v. Perry, 
26. Mise. 355,.57 NYS 214. 


32. Howard, v.. Black, 49 Vt. 9. 

33. Loomis v. Tyler, 4 Day (Conn.) 
141 

[a] “Close” or “enclosure.” — 


Where the right to impound does not 
exist unless the premises are sur- 
rounded by a legal fence, the locus 
in quo should be described as an 
“enclosure” and not as a “close.” 

Porter v. Aldrich, 39 Vt. 326. 


[b] Waiver of defect.—If the 


avowry fails to give a sufficiently | 


clear description of the premises, 
such defect will be waived by. plain- 
tiff admitting that the cattle were 


and taking issue upon the sufficiency 
of a fence. Loomis v. Tyler, 4 Day 
(Conn.) 141. 

84. Hopkins v. Hopkins, 10 Johns. 
(N. Y.) 369; Dovaston vy. Payne, 2 H. 
Bl. 527, 126 Reprint 684 (dictum by 
Buller, J.). 

85. Hopkins v. Hopkins, 10 Johns. 

369. Davis v. Mudgett, 81 
, 69 A 762 (where. defendant 
averred that he was lawfully pos- 
sessed and in occupation of the land, 
to which 
locus was part’ of the property of a 
stranger who was under duty to 
fence against his animals, and the 
court said that defendant’s failure to 
aver the extent of his interest in the 
locus left it to be inferred that it 


was the least that would support the: 


allegation of possession, namely, @ 
tenancy at will, which was insuffi- 
ecient to separate his, defendant's, 
land from that of his landlord, and 
consequently he was an adjoining 
owner to plaintiff, and his right to 
distrain was lost by the failure to 
fence). But see McIntire v. Marden, 
9 N. H. 288 -(holding that an aver- 
ment that the animal was 
damage feasant in his inclosure was 


a sufficient averment of défendant’s | 


Keith vy. Bradford, 39 Vt. 34. | 


title). 
36. 
37. Osgood v. Green, 
210; Kimball v. Adams, 
Hopkins v. Hopkins, 10 Johns. (N. 
Y.) 369; Sackrider v. McDonald, 10 
Johns. (N: Y.) 253. 


plaintiff replied that the || 


taken | 


| gence.—Spruance v. Truax, 14 Del. 


(129, 381 A’ 589. 


38. Field v. Adames, 12 A. & E. 
649, 40 ECL 324, 113 Reprint 960. 
kt Keith v. Bradford, 39 Vt. 

40. Dovaston v. Payne, 2 H. Bl. 
527, 126 Reprint 684. ° 

4l. Arla “Cattle (Conv. * Burk wets 
Nebr. 39, 102 NW 74. 

42. Toomey v. Woodruff, 50 Mich. 


31, 14 NW 689. 

Tal Action against purchaser. 
Where a horse was impounded as 
damage feasant by the owner of the 
land and subsequently sold at auc- 
tion, in due form of law, for the in- 
demnification of such landowner, it 
was held, in an action of replevin 
brought by the original owner of the 
‘horse against ‘the purchaser, that the 
declarations of the owner of the land, 
offered in evidence to show that 
'the impounding was illegal, were 
not admissible, especially such dec- 


| larations as were made after the 

|sale. Lyman v. Gipson, 18 Pick. 

| (Mass.) 422. 

Ree Blizzard v. Walker, 32 Ind. 
44, Gilbert v. Stephens, 6 Okl. 673, 


55 P 1070 (where the damages were 
assessed by arbitrators and hy a 
justice of the peace, but the evidence 
did not clearly disclose what the as- 


- | sessment was, and it was held that 


evidence of the actual damages was 
|'competent to show the sufficiency of 
a tender made). 
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sumes the existence of such a right is erroneous.*® 

[§ 449] jj. Judgment. Plaintiff, if successful, 
can recover in replevin only the loss suffered from 
being deprived of the use of his property during 
the time of detention;*® damages for any injury to 
the animal during the detention are not recover- 
able.*7 If unsuccessful, the distrained property may 
be remanded to the distrainer,t® who may have 
judgment for every claim arising out of the distress 
and damage done him by the beasts distrained.*® 

[§ 450] d. To Recover Damages—(1) Right in 
General. One whose lands have been injured by 
the trespasses of cattle or animals belonging to an- 
other may maintain an action for damages.°° And 
an agreement by plaintiff to pasture defendant’s 
cattle is no defense to such an action unless shown 
to be one to pasture them in the very place where 
the trespass was committed, or unless it appeared 
that the cattle strayed there through some fault 
of plaintiff.5! Nor is it any protection to defendant 
that he had made a bargain with some third per- 
son, in no way connected with plaintiff, to keep 
the fence in good repair for the purpose of restrain- 
ing the cattle. 5 

TS 451] (2) Persons Entitled to Sue. Hither the 
owner or the person in possession of the premises 
trespassed upon may sue to recover damages for 
the trespass.°? The nonjoinder of one interested 
with plaintiff in the property imjured as a party 
plaintiff is not fatal.®* 

[§ 452] (3) Persons Liable—(a) Owner or Cus- 
todian. Liability for the. trespass of animals is 
imposed not because of ownership, but because of 
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[§§ 448-453 


possession, and of the duty to care for them.** Ac- 
cordingly one who has the use, care, and control 
of cattle, although not their absolute owner, is liable 
for their trespasses,°* even though such person is 
a gratuitous bailee.°’ The owner in such a case 
is not liable.*8 If, however, cattle remain under 
the care and control of the owner, although kept 
on the land of another, the owner is liable for their 
trespasses.°? 

As between owner and bailee. As a general rule 
the owner of domestic animals is not liable for 
trespasses committed by them while in the keeping 
of an agistor,®® or other bailee;*t but some cases 
hold that either the bailee or the owner may: be 
held, liable.®? 

As between landlord and tenant. Where prem- 
ises stocked by the owner are rented, the tenant 
and not the landlord is liable for trespasses com- 
mitted by the eattle which the landlord has fur- 
nished for the use of the tenant.%* 

As between husband and wife—A husband is 
liable for the trespasses of his wife’s cattle when 
he has the separate custody and control of them.** 

Unknown owner. Under some statutes if the 
owner of the trespassing animal is unknown the per- 
son damaged may proceed against the property.®® 
In such a case the amount assessed is not a per- 
sonal judgment, but only binds the property.®® 

[§ 453] (b) Persons Bound to Maintain Gates in 
Road. It is the duty of persons for whose accom- 
modation a road subject to gates is laid to main- 
tain such gates; for a neglect to do so, such per- 
sons, and not the town, are liable for injuries caused 


45. Ruter v. Foy, 46 Iowa 132. {b] Fee simple owner.—An action;mals over which he has_ control. 


46. Hill v. Ginn, 18 Del. 174, 438 
A 608. 
ok. Hill v. Ginn, 18 Del. 174, 43 


48. Slane vy. Shriver, 61 Iowa 155, 
NW _ 56. 


49. Loomis v. Tyler, 4 Day (Conn.) 
141; Sterner v. Hodgson, 63 Mich. 
419, 30 NW 77; Marx v. Woodruff, 50 
Mich. 3861, 15 NW 510; Holden v. 
Torrey, 31 vt. 690. 

50. Ala.—Gresham vy. Taylor, 51 
Ala. 505. 

Del.—Richardson v. Carr, 1 Del. 
142, 25 AmD 65. 

ah, a ele: pee © Oana 
Geiger, 21 Fla. 669, 58 AmR 697. 

Ga.—Bonner v. De Loach, 78. Ga. 
50, 2 SE 546. 

Iowa.—Foster v. Bussey, 132 Iowa 
640, 109 NW 1105; Wagner yv. Bissell, 
3 Iowa 396. 

Oh.—O’Neal v. Blessing, 34 Oh. St. 
83. 

Eng.—3 Blackstone Comm. 211. 

Man.—Garrioch vy. McKay, 13 Man. 
404, 

See Jones vy. Blythe, 33 Utah 362, 
93 P 994. 

[al In Idaho under the ‘‘Two-Mile 
Limit Law” (Rev. Codes §§ 1217, 
1218), a right of action is given 
against any person owning or hay- 
ing charge of sheep that are allowed 
to graze within two miles of a dwell- 
ing house. gieverane v. Wallace, 23 
Taaab Ow 13d TP rts 

51. Myers v. Parker, 74 Hun 129, 
26 NYS 308. 

52. Cassem v. Olson, 45 Ill. A. 
38. 

53.. Hischiv.) Nice: 125Cali) A. “60; 
106 P 598: Keith v. Tilford, 12 Nebr. 
271. 11 NW 315: Sickles v. Gould, 
51 HowPr (N. Y.) 22. See generally 
Trespass [38 Cyc 1036]. 

fa] “Person in lawful possession.” 
—The words “lawful possession” 
mean only peaceable or quiet posses- 
sion, contradistinguished from pos- 
session which is not merely con- 
structively tortious, but actually so. 
Fisch vy. Nice, 12 Cal. A. 60, 106 P 
598. 


may be maintained under Ida. Rev. 
St. (1887) § 1210, for trespass of 
sheep within two miles of plaintiff’s 
dwelling house, where plaintiff is the 
absolute owner in fee simple of the 
lands on which his dwelling house is 
situated. Risse v. Collins, 12 Ida. 
689, 87 P 1006. 

{c] Occupant.—Under Utah Comp. 
L. (1907) § 20, providing that if any 
cattle shall trespass or do damage 
upon the premises of another, the ag- 
grieved party, whether he be the 
owner or occupant, may recover 
against the owner of the cattle, 
plaintiff, who purchased lucerne seed 
from the owner of land and left it in 
an inclosed field to dry, was an “oc- 
cupant” within the purview of the 
statute, and might support an action 
against the owner of cattle which 
trespassed upon the field and ate and 
ruined the seed, without pleading or 
proving negligence, the statute ap- 
parently warranting a recovery for 
injury to personalty as well as to 
real estate. Peterson vy. Petterson, 
39 Utah 354, 117 P 70. 

[d] A lessee may maintain an 
action for damages to his pasture 
by trespassing animals. Painter v. 
Stahley. 15 Wyo. 510, 90 P 375, 

54. Washburn v. Case, 1 Wash. 
a 25% 

55. Harrison v. McClellan, 137 
App. Div. 508, 121 NYS 822 [rev 64 
Mise. 430, 118 NYS 578, and cit Cooley 
Torts 340]. 

56. Cal.—Faber v. Ce 2 Cal. 
Unrep. Cas. 268, 2 P 8 

Conn.—Barnum  v. Vphauwed 16 
sone 200; Smith v. Jaques, 6 Conn. 


Tll.—Ozburn v. Adams, 70 Ill. 291; 
Eek v. Hocker, 75 Ill. A. 641. 
Nebr.—Laflin v. Svoboda, 37 Nebr. 
aed 55 NW 1049. 
H.—Kennett v. Durgin, 59 N. H. 
560: aNoves. hv aColby,, (3032Ni eH. 
Be Tewksbury v. Bucklin, 7 N. H. 


Vt.—Moulton v. Moore, 56 Vt. 700. 
[a] An agent may be liable for 
the trespass of his principal’s ani- 


Bileu v. Paisley, 18 Or. 47, 21.P 934, 
4 LRA 840 and note. 

57. Laflin v. Svoboda, 37 Nebr. 
368, 55 NW 1049. And see infra 
note 61. ; 

58. Eck v. Hocker, 75 Ill. A. 641; 
Kennett v. Durgin, 59 N. H. 560. ‘ 

[a]. Where a ‘stranger turns an 
animal into the highway, whence it 
strays on _ to plaintiff's premises, 
trespass will lie against the owner. 
Noyes v. Colby, 30 N. H. 143. 

See Kennett v. Durgin, 59 N. H. 

60. See supra § 83. 

61. 11.—Ozburn v. Adams, 70 Ill. 
291; Ward v. Brown, 64 Ill. 307, 16 
AmR 561; Weide v. Thiel, 9 Ill. A. 

Ind.—Cook v. Morea, 33 Ind. 497. 
Poa We ees v. Newburn, 76 Mo. 
ore aes ve» Cottomy "31 .iPa: 

Vt.—Moulton v. Moore, 56 Vt. 700. 

62. Weymouth v. Gile, 72 Me. 446; 
Sheridan v. Bean, 8 Metce. (Mass.) 
284, 41 AmD 507; Atwater v. Lowe, 
39 -Hun (N. YY.) 150; -Stafford v-“in- 
gersol, 3 Hill) (NiVY:). 38) “In? Blais-= 
dell v. Stone, 60 N. H. 507, 509, the 
owner of animals, which at the time 
of the trespass were in the care and 
control of a bailee, was held liable, 
the court saving: “The ancient rule, 
that the injured party may, at his 
election, maintain trespass against 
the owner or his bailee, is not so 
clearly devoid of modern reason as 
to require a decision that it has 
ceased to exist.” 

63. Kennett v. Durgin, 59 N. H. 
560; Tewksbury v. Bucklin, 7 N. H. 
518; Harrison v. McClellan, 137 App. 
Div. 508, 121 NYS 822 [rev 64 Misc. 
430, 118 NYS 573]; Atwater v. Lowe, 
39 ‘Hun CNIEY) i50; Van Slyck v. 
Snell, 6 Lans. (N. Y.) 299. 

64. Cram v. Dudley, 28 N. H 587; 
Arthurs yv. Chatfield, 9 Pa. Co. 34. 

65. See Cleveland v. Wallace, 23 
Ida. 570,131 P 10: 

66. Cleveland vy. Wallace, 23 Ida. 
BNO; 4132) PAL. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 453-460] 


by cattle escaping upon plaintiff’s land from the 
land adjoining, provided the cattle were rightfully 
on such adjoining land.** 

[§ 454] (c) Trespasses by Animals of Third 
Person. One person is not liable for trespasses 
committed by the cattle of another,** even though 
they enter upon plaintiff’s premises through a fence 
which it was the former’s duty to maintain.®® Nor 
is the owner of breachy animals answerable in an 
action of trespass for damages done by the ani- 
mals of a stranger which enter on lands in conse- 
quence of his animals breaking down the fences. 
But if one permits the animals of another to run 
at large on his land he is liable for their trespasses 
on the lands of others, for he may be regarded as 
the owner pro hae vice." 

[§ 455] (d) Joint Liability. As a general rule 
a joint action will not le against the several owners 
of trespassing animals, but each owner is liable only 
for the damages done by his own animals.72 But 
where several persons are the joint owners or keep- 
ers of animals doing damage by trespass, all of such 
owners are jointly liable for the damages.7* Thus, 
where cattle, although owned severally, are kept in 
a common herd under the joint control of all the 
owners, a joint liability exists.74 Plaintiff may elect 
to sue all or only a part of the owners.” 

Animals trespassing at different times. Damages 
dene by the animals of several owners, which tres- 
pass at different times, cannot be apportioned, but 
only nominal damages can be recovered against any 
one of the owners in the absence of clear proof of 
the actual damage done by his animals.*® 
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usual form of action to recover damages for injuries 
done to land by eattle is trespass.77 Action on the 
case is the proper remedy for damage done by 
pigeons negligently permitted to fly abroad.78 As- 
sumpsit lies to recover the value of grass consumed 
by domestic animals willfully pastured on the lands 
of plaintiff, the law implying a promise to pay 
therefor in case of a willful trespass.7® 

Statutory remedy cumulative. As a general rule 
a statutory remedy for trespass by domestie ani- 
mals is cumulative of the common-law remedy, and 
does not preclude a resort to an action of trespass to 
recover the damages.®° But if plaintiff bases his 
claim on the statute he cannot recover on his com- 
mon-law right.§? 

[§ 457] (b) Conditions Precedent. In some 
states 1t 1s provided that persons sustaining dam- 
age done by animals breaking: through any lawful 
fence shall, before commencing an action therefor, 
notify the owner or person having in charge such 
offending animals of such damage and the probable 
amount thereof.°? Such notice is required only in 
the case of trespasses by animals within the deserip- 
tion of the statute.*? A demand for damages he- 
fore bringing suit is not necessary,§* unless re- 
quired by statute.®° 

[§ 458] (c) Jurisdiction. Jurisdiction of the 
courts in actions of this kind is a matter of statu- 
tory provision.®® 

[§ 459] (d) Process.8’7 A warrant is the proper 
process in trespass quare clausum, and it is sufficient 
if the locus in quo is reasonably certain in the de- 
seription.§§ 


[§ 456] (4) Actions—(a) Form of Action. The [§ 460] (e) Pleading—aa. Complaint or Declara- 

67. Proctor.v. Andover, 42 N. H. N. Y.—Partenheimer vy. Van Order, | for single damages. Moore v. White, 
362. 20 Barb. 479. 45 Mo. 206. 

68. JIll.—Durham v. Goodwin, 54 Or.—Pacific Livestock Co. v. Mur- 81. Jackson v. Fulton, 87 Mo. A. 
Ill. 469. ray, 45 Or. 103, 76 P 1079. 228. f 

Ind.—Cook v. Morea, 33 Ind. 497. Tenn.—Dyer v. Hutchins, 87 Tenn. 82. See statutory provisions. 

Iowa.—Little v. McGuire, 43 Iowa/198, 10 SW 194. 83. Bradey v. Mueller, 22 S. D. 
447, 38 Iowa 560. Vt.—Adams vy. Hall, 2 Vt. 9, 19)|534, 118 NW 1035. 

Ky.—Crawford v. Hughes, 3 J. J.|AmD 690. f 84 Atkinson v. Mott, 102 Ind. 
Marsh. 433. 73. Sickles v. Gould, 51 HowPr}| 431, 26 NE 217; Smith v. McFall, 1 

Mass.—Pool v. Alger, 11 Gray 489,| (N. Y.) 22. . Ind. 127, Smith 76; Wells v. Beal, 9 


71 AmD 726. 

[a] Where cattle were owned 
partly by the tenant and partly by 
the landlord, if liability is estab- 
lished against the landlord it can 
only be for the amount of damage 
actually committed by his cattle, as- 
suming that all the cattle trespassing 
did about an equal amount of dam- 
age. Harrison v. McClellan, 137 App. 
Div. 508, 121 NYS 822. 
Boe Little v. McGuire, 

te 

[a] Removal of fence.—In Rich- 
ardson v. Milburn, 11 Md. 340, de- 
fendant by removing a fence opened 
a way for animals at large to enter 
on the premises of plaintiff, an ad- 
joining landowner, and in an action 
of trespass quare clausum fregit 
plaintiff sought to recover the dam- 
ages done by the trespassing animals 
entering through the opening, none 
of which were proved to belong to 
defendant, nor was the removal of 
the fence shown to be a trespass, and 
it was held that defendant was not 


43 Iowa 


liable. 
70. Durham v. Goodwin, 54 Iil. 
469. 
71. Montgomery v. Handy 62 


Miss. 16; Stafford v. Ingersol, 3 Hill 
(N. Y.) 38. See also Crawford v. 
Hughes, 3 J. J. Marsh. (Ky.) 433. 
72. Cal.—Dooley_ v. Seventeen 
Thousand Five Hundred Head Sheep, 
4 Cal, UWnrep. Cas. 479, 35 P 1011. 
Ill.— Westgate v. Carr, 43 Ill. 450; 
Flansburg v. Basin, 3 Ill. A. 531. 
Iowa.—Cogswell v. Murphy, 46 
Iowa 44. 
Kan.—Powers v. Kindt, 13 Kan. 74. 
N. J.—Nierenberg v. Wood, 59 N. 
Sue Li2, 85> "A 654, 


[3 C. J.-10] 


74. Smith v. Jacques, 6 Conn. 530; 
Ozburn v. Adams, 70 Ill. 291; Wilson 
v. White, 77 Nebr. 351, 109 NW 367, 
124 AmSR 852; Hayes v. Smith, 62 
Oh. St. 161, 56 NE 879; Jack v. Hud- 
nall, 25 Oh. St. 255, 18 AmR 298. 

75. obrady we Ball.. 147 ind), 3h 

Joint and several liability of tort- 
feasors see Torts [38 Cyc 483]. 

76. Foster v. Bussey, 132 Iowa 
640. 109 NW 1105. 

77. McIntire v. Plaisted, 57 N. H. 
606. And see supra § 450 text and 
note 50. 

{a] Trespass is not the proper 
remedy to recover damages for in- 
jury done to plaintiff’s crops, by rea- 
son of the horses and mules of de- 
fendant being breachy and entering 
plaintiff’s fields, and_ thereby letting 
in others not owned by defendant. 
he not being liable, in that form of 
action, for injury occasioned by the 
stock not his own, unless they were, 
at the time, under his management 
and control. Durham vy. Goodwin, 54 


Tll. 469. 
78. Taylor v: Granger, (R. I.) 37 
Cannon, -24 Mont. 


Aveo. 

79. Monroe v. 
316. 61 P 863, 81 AmSR 439. 

go. Ala.—Ryall y. Allen, 143 Ala. 
22907 38) Suspius 

Del.—Hill v. Ginn, 18 Del. 174, 43 
A 608. 

N. Y.—Stafford v. Ingersol, 3 Hill 38. 

Ss. C:—Kirby v.. Mathis, 89S. C: 
252, 71 SE 862. 

Tex.—Burch v. Samples, (Civ. A.) 
74 SW 81. 

And see supra § 439: 

{a] A statute providing for the 
recovery of double damages does not 
affect the right to sue at common law 


Kan. 597. 

85. See statutory provisions. 

[a] Under the Kansas Fence Law 
it is necessary for plaintiff to have 
his fence viewed and damages ap- 
praised by the fenGe viewers and to 
demand payment of such damages. 
Wells v..Beal, 9 Kan. 597. 

[b] Under the New Jersey act 
concerning trespasses by swine, the 
state of demand should aver that de- 


= 


fendant had notice of the appraisal - 


of the damages as required by the 
statute. Voorheis vy. Perrine, 16 N. 
Jy Eee 859% 

86. See cases infra this note. 

[a] Justices of the peace.—An 
action before a justice of the peace, 
to recover damages caused by de- 
fendant’s stock breaking through a 
fence and destroying plaintiff’s crops 
growing on lands of which he was 2 
tenant in possession, is an action of 
trespass to real estate within the 
meaning of a statute which limits 
the jurisdiction of justices to cases 
in which the damages claimed do not 
exceed one hundred dollars. O’Neal 
v. Blessing, 34 Oh. St. 33. 

[b] In Idaho, under Const. art 
5 § 20, the district courts have con- 
current original jurisdiction with 
justices’ courts in actions under Rev. 
St. (1887) §§ 1210. 1211, for the un- 
lawful herding and grazing of sheep. 
Risse v. Collins, 12 Ida. 689, 87 P 


1006. 
1b See generally Process [32 Cye 
88. Harrison v. Brown, 5 Wis. 27 


(holding that the New Jersey statute 
made no distinction between trespass 
committed by a person and trespass 
committed by cattle or swine, a war- 
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tion. At common law the ordinary form of declara- 
tion is that defendant, by his cattle, broke and 
entered plaintiff’s close, depastured the same, and 
trod down the herbage, ete., to plaintiff’s damage.°° 
The complaint should show that at the time of the 
trespass the land trespassed upon belonged to or 
was in the possession of plaintiff,°° but the land 
need not be particularly desecribed.*! The trespass 
may be alleged, with a continuando, as having been 
committed on a day named, and on divers other 
days and times between that day and the com- 
mencement of the cuit.’’ It is unnecessary to al- 
lege that defendant was negligent, or that plaintiff 
was not guilty of contributory negligence, where the 
common law obtains, and no order or statute exists 
allowing animals to run at large.’* It need not be 


‘ averred that defendant knew of the propensity of 


his cattle to wander and roam about, such knowl- 
edge being presumed.®* The fact that the complaint 
contains immaterial matter will not vitiate it.°° 
Existence of fences. In jurisdictions holding to 
the common-law rule that a person is required to 
keep his cattle within his own close, under the 
penalty of answering in damages for all injuries 
arising from their running at large,®® it is not neces- 
sary for one seeking to recover for trespasses com- 
mitted by the eattle of another to allege that his 
own premises were inclosed by a fence.°’ But in 
jurisdictions where the common-law rule does not 
prevail,®® and a person is required to have his prem- 
ises inclosed with a sufficient fence before he ean re- 
cover for injuries committed on his premises by 
stock belonging to another, the declaration, petition, 
or complaint must allege that the premises were 
inelosed in substantial compliance with such stat- 
utes,” or that the trespasses complained of were 
willful and intentional on the part of defendants.* 
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Willful trespass. A complaint for a willful tres- 
pass on uninclosed lands, in a state in which the 
Fence Law applies, should allege that defendant pur- 
posely drove his animals on such lands, or inten- 
tionally retained the animals thereon, for the special 
object of depasturing plaintiff’s land.? 

Statutory requirements. If plaintiff proceeds un- 
der a statute, he must allege all facts necessary to 
support a recovery under the statute. Where the 
action is brought under a statute which forbids 
the owner of domestic animals to allow them to run 
at large within a certain district, it is sufficient to 
aver that defendant’s animals trespassed on plain- 
tiff’s lands which were within such district, and de- 
stroyed his crops and property, and that they were 
voluntarily allowed to run at large.t A complaint, 
in such action, 1s insufficient which fails to aver 
that the land on which the animals trespassed was 
located in a district wherein, by reason of some 
positive law, domestic animals were required to be 
restrained.® 

[§ 461] bb. Plea, Answer, or Demurrer. Plain- 
tiff’s noncompliance with statutory requirements is 


' not ground for demurrer unless it affirmatively ap- 


pears from the complaint. Where defendant relies 


upon the insufficiency of plaintiff’s fences to turn | 


ordinary stock, such defense must be specially 
pleaded ;? and where the damage arose by reason of - 
the removal of a partition fence, of which removal 
plaintiff had been notified, the plea should show that 
notice of such removal was given in due time, and 
to a proper person, and an averment that plaintiff 
had reasonable notice thereof is insufficient.® 
Animals entering from highway. In an action to 
recover damages for trespass by animals entering 
from the highway on adjacent lands, defendant 
must aver that he was. rightfully using the high- 


rant being proper process in’ either 


case). SF 

89. McIntire v. Plaisted, 57 N. H. 
606. 

[a] For forms of complaints for 


trespasses by cattle see Joiner v. 
Winston, 68 Ala. 129, 130; Jean v. 
Sandiford, 39 Ala. 317, 318; Davis v. 
Wilson, 11 Kan. 74, 75; Spalding v. 


Nesbit, 104 Mo. A. 447, 448,-79 SW |, 


181; Moore v. Persson, 21 S. D. 290, 
291, 111 NW 633; Burch v. Samples, 
(Tex. Civ. A.) 74 SW 81. 


90. Jean v. Sandiford, 39 Ala. 317; 
Voorheis v. Perrine, 16 N. J. L. 359. 
91. Jean v. Sandiford, 39 Ala. 317 | 


“ (holding, in a statutory action, that 


it is sufficient to show that the land 
is in the county). 

92. Richardson vy. Northrup, 66 
Barb. (N. Y.) 85. See generally Tres- 
pass [38 Cye 1083]. 

[a] Splitting cause of action.— 
(1) It has been held that one injured 
by a continuous trespass by cattle 
is not authorized to divide it up into 
several causes of action, with respect 
either to the means by which the 
trespass was committed or to the 
time of its commission, so as to 
maintain separate actions or pro- 
ceedings therefor. De La Guerra v. 
Newhall. 53 Cal. 141. And see Ac- 
tions. (2) But where the trespasses 
are separate and distinct, a recovery 
for one is no bar to an action for 


another. De La Guerra vy. Newhall, 
Bosal. cal. 
93. Atkinson v. Mott, 102 Ind. 431, 


26 NE 217: Posey v. Coleman, (Tex. 
Civ. A.) 133 SW 937. 

94. Beckett v. Beckett, 48 Mo. 
396. 

95. Nichols vy. Dobbins, 2 Mont. 
540. 

96. See supra § 394. 

97. Atkinson v. Mott, 102 Ind. 
431, 26 NE 217; Cook y. Morea, 33 


396. 


560; O’Riley v. Diss, 41 Mo. A. 184; 


Moore v. Persson, 21 S. D. 290, 111 
NW 633. 
| [a] Necessity of proving unneces- 


sary averment.—In Little v. Mc- 
Guire, 38 Iowa 560, it, was held that 
an unnecessary averment that plain- 
tiff's premises were fenced need not 
be proved. 

98. See supra § 396, 

99. Ala.—Clear Creek Lumber Co. 


-v. Gossom, 151 Ala. 450, 44 S 404; 


Clear Creek Lumber Co. y. Duncan, 
151 Ala. 433, 44 S 404; White v. 
Steele, 5 Ala. A. 532, 59S. 713. 
Cal.—Merritt y. Hill, 104 Cal. 184, 
ot P8983: 
Tll.— Seeley v. Peters, 10 Ill. 130. 
Iowa.—Heath vy. Coltenback, 5 
Iowa 400; Wagner v. Bissell, 3 lowa 


Mo.—Hannibal, ete., R. Co. v. Ken- 

ney, 41 Mo. 271; O’Riley v. Diss, 41 

Mo. A. 184. 

cape entEsG Pe Ue v. Dobbins, 2 Mont. 
Or.—Bileu v. Paisley, 18 Or. 47, 21 


‘P 934, 4 LRA 840; French v. Cress- 


well, 13 Or. 418, 11 P 62; Campbell 
(Civ. A.) 


iv. Bridwell, 5 Or. 311. 


Tex.—Posey v. Coleman, 
133 SW 937. 

[a] Sufficiency of averment.—A 
complaint averring that land was in- 
closed by a good and_ substantial 
fence eight and nine rails high au- 
thorizes proof of the kind and char- 
acter of the fence, and whether it 
was lawful is a question of law for 
the court under the evidence. Ac- 
cordingly, such an averment is suffi- 
cient under a statute providing that 
where ground is inclosed by a lawful 
fence the owner of an animal tres- 
passing thereon is liable to the owner 
of such inclosed premises for dam- 
ages caused by the trespass. And it 
is not ground of objection that the 
complaint does not aver that plain- 


tiff’s land was inclosed with a “law-- 
ful fence,” since such an averment 
would be a mere conclusion of law. 
Nichols v. Dobbins, 2 Mont. 540. 

1.) Merritt “v:" Hilly, 104 Cale’ rs 4g 
37 P 893; Walker v. Bloomingcamp, 
34 Or. 391, 438 P 175; 56 P 809. See 
also supra § 402. 

2. Ery v. Hubner, 35 Or. 184, “57 
P 420 (holding that a complaint 
which alleges that defendant know- 
ingly, willfully, wrongfully, and un- 
lawfully herded a band of sheep upon 
plaintiff's land without his consent 
and against his will does not state 
a cause of action). To same effect 
Walker v. Bloomingcamp, 34 Or. 391, 
43° P1475, 56 P 809. 

[a] Complaints held sufficient.— 
(1) A petition which states that de- 
fendant, with his cattle, broke and 
entered on plaintiff’s premises, and 
injured and destroyed property there- 
on, charges a willful trespass, and 
is good against a general demurrer. 
Meyers v. Menter, 63 Nebr. 427, 88 
NW 662. (2) A complaint which 
avers plaintiff's ownership and pos- 
session of land, and that defendant 
drove his animals thereon and per- 
mitted them to depasture it, is suffi- 


cient. Minter v. Gose, 13 Wyo. 178, 
78 P 948. 
3. Voorheis v. Perrine, 16 N. J. 


L. 359;. Brittin v. Van Camp, 3 N.. J. 
L. 240; Jessup v. Sharp, 2 N. J. L. 
Ba0 Boyle v. Lindsley, 2 N. J. L. 


& ers Ryall v. Allen, 143 Ala. 222, 38 
ol. 
5. Clear Creek Lumber Co. v. Gos- 


som, 151 Ala. 450, 44 S 404; Clear 
Creek Lumber Co. v. Duncan, 151 Ala. 
433, 44 S 404. 


6. Triscony v. Brandenstein, 66 
Cal» 514. .6. P.384, 
7. Sturman vy. Colon, 48 Ill. 463. 


8. McCormick y. Tate, 20 IIL 
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Ind. 497; Little v. McGuire, 38 Iowa 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 461-468] 


way, and that his animals escaped without fault 
‘en his part.® 

{§ 462] (f) Issues, Proof, and Variance. Hvi- 
dence, not in the nature of a justification, but in 
denial of the act of. trespass charged, is admissible 
under a general denial.1° Where the complaint avers 
“that defendant unlawfully, and with force, broke 
down-the fence,’’ ete., and the proof shows that 
the fence was broken down by defendant’s cattle, 
there is no variance.1+ 

[§ 463] (g) Evidence—aa. Judicial Notice. The 
court cannot take judicial notice as to whether a 
partition fence sufficient to restrain and inclose 
sheep will also restrain and inclose hogs,!? nor of 
an order by the board of commissioners permitting 
domestic animals to run at large; this fact must be 
shown like any other fact, and, unless proved, it 
will be assumed that no such order has been made.?* 

[§ 464] bb. Burden of Proof. In order for plain- 
tiff to recover, he must prove that he was the owner 
of the land in controversy to the extent of showing 
a right paramount to any right of defendant;'* 
that his crops and land were damaged by trespass- 
ing eattle;° that the cattle were owned by or were 
under the control of defendant;'® and, in the case 
of trespass by animals at large, whether or not the 
Stock Law was in force.17 Where cattle lawfully 
at large enter upon inclosed lands, the burden rests 
upon the landowner to show that the fence through 
which the stock entered was a lawful one;1* but, 
although no right of action exists unless the entry 
was through a lawful fence, it is not, in all juris- 
dictions, incumbent on plaintiff to show that the 
entire fence inclosing the field was a lawful fence, 
but only that the part where the entry was made 
was lawful.t® In an action for a willful trespass 
the burden of proof is on plaintiff to establish the 
fact that defendant or his agents willfully drove his 
animals on the land.?° 

Matter of defense. Where cattle are not allowed 
to run at large, if it is admitted that defendant’s 
animals were upon plaintiff’s land, the burden is 
upon defendant to show some justification or ex- 
cuse,”+ such as the insufficiency of the fence through 
whieh the animals entered.*? 


. +9. Stackpole v. Healy, 16 Mass. 
33, 8 AmD 121. 
40. Hardman v. King, 14 Wyo. 


b03,,0oer oo. 
1). Perry v. Cobb, 4 Ind. T. 717, 


was 


ANIMALS 


of cattle which had broken through 
the fences and destroyed plaintiff’s 
crops, evidence to show that the corn 
grown and remained in 
shocks on Indian land, cultivated by 


PRCT? dar 


Matter in reduction of damages must be shown 
by defendant.?* 

[§ 465] cc. Admissibility—(aa) As to Title of 
Plaintiff. Since bare possession is sufficient to 
maintain trespass against a wrongdoer,?4 evidence 
offered to show title or an interest in the dam- 
aged crops in a third person,?> or that plaintiff 
held the land under an invalid lease,?* is properly 
excluded, where it appears that plaintiff was in 
the exclusive possession of the premises and crops 
damaged. 

[§ 466] (bb) As to Character and Sufficiency 
of Fences. Where there is no statute making fence 
viewers the sole judges of the sufficiency of a 
fence, its sufficiency may be proved like any other 
fact.27 Such evidence should be received when 
offered by plaintiff, even though the burden of show- 
ing that fact is not, in the first instance, upon 
him.’* But where plaintiff testifies that he had a 
good fence in good repair, it is proper to exclude 
his further testimony y that his fence was sufficient. 
to turn and keep out all ordinary cattle of dif- 
ferent kinds and classes.2®. Parol proof of usage: 
in the maintenance and repair of separate portions. 
of a partition fence is admissible to show~a pre-- 
seription.®° 

Expert opinion as to sufficiency of fence. Where 
a witness duly qualifies as an expert in the matter. 
of fences he may properly state his opinion as to 
the sufficiency of the fence in question to turn ordi- 


“nary cattle, or those not having unruly or breachy 


dispositions.*+ 

[§ 467] (ec) As to Character of Animals. In 
an action for damage caused by trespassing ani- 
mals the breachy character of the animals is ordi- 
narily irrelevant and incompetent.*? Where, how- 
ever, such issue is raised, evidence thereon is ad- 
missible.** Where defendant claims that the injury 
was through plaintiff’s insufficient fence, plaintiff 
may offer evidence that defendant’s cattle were un- 
ruly, for the purpose of rebutting this defense.*4 

[§ 468] dd. Sufficiency of Evidence. The gen- 
eral rules as to the weight and sufficiency of evi- 


dence apply.*® A certificate of appraisers is prima 


neighbor, merely encumbers the case 
with foreign matter’’), 
33. Perry v. Cobb, 44Ind. Pe TAG 


the | 76 SW 289. 


76 ote 289. 
2. Enders v. McDonald, 5 Ind. A. 

297 31 NE 1056. 

13. Atkinson v. Mott, 102 Ind. 431, 
26 NE 217. 

14. Wingrove v. _Williams, 6 Kan. 
15 PA DY apy 5k ai BS sp5 

15. Wingrove v. Williams, 6 Kan. 
A. 262, 51 P 52; Hardman v. King, 
14 Wyo. 503, 85 P 382. 

16. Wingrove v. Williams, 6 Kan. 
pA. 262, 51.P 52. 

17. Scott v. Lingren, 21 Kan. 184. 

18. Crum vy. Conover, 14 Ind. A. 
264, 40 NE 644, 42 NE 1029. 

19. Cram v. Ellis, 
See also supra § 398. 


20. Logan v. Gedney, 38 Cal. 579. 
; 21. Hodson v. Kilgore, TT. Me. | 
DD, 

22. White v. Scott, 4 Barb. (N. Y.) 
ORD pole vy. Eldred, 15 Johns. (N. 

ocr 

23, YPainter v. Stahley, 15 Wyo. 
510,90 P. 375. 

24, See Trespass [38 Cye 1004 et 
Seq]. 

20. Sigkies v. Gould, 51 HowPr 
eee Y': 


26. eGlaen v. Lynn, 30 Okl. 663, 
120 P 246, 38 LRANS 289 (holding 
that, in trespass against the owner 


31 Iowa 510. 
} 126°: Mov A. 


| breachy’ 


a lessee whose lease had not been 
approved by the secretary of the in- 
terior, is properly excluded). 

27. Noble v. Chase, 60 Iowa 261, 
14 NW 299. 

28. Taylor y. Young, 61 Wis. 314, 
21 NW 408. 

29. Moore v. (Tex. Civ. 
A.) 93 SW 1007. 

30. Heath v. Ricker, 2 Me. 72. 

31. Trammell ‘v.-° Turner, 
Civ.’ A.) 82) SW 325. 
expert and opinion 


Pierson, 


(Tex. 


testimony see 


| Evidence [17 Cyc 25 et seq]. 


32. Montgomery Vv. Glasscock, 
(Ky.) 121 SW 668; Mingle v. Ferrell, 
Di ae Do0e sLOo SW wee 
(where the court said: 


Generally as to} 


‘The alle-; 


gation that the bull was ‘mean and! 


is of no importance. 
liability would have been the same 
if he had not had those characteris- 
tics. 
partition fence to become rotten 
and the wires to become loose from 
the posts and his cattle go through 


such defective portion onto his ad-| 


joining’ neighbor, 
there 
anything more; 


he is liable, and 
is no necessity for showing 
and an 


effort to. 
prove vicious propensities of the cat-! 
tle as a cause for getting onto the’ 


The, S 758; Cram v. Dudley, 


If one allows his portion of a’ 


ane Barnum v. Vandusen, 16 Conn. 
[a] Jumping horse.— Where a 


part of the division fence between, 


plaintiff's and defendant’s lands 
was sufficient, which part it was 
plaintiff's duty to maintain, and de- 


fendant’s horse, having jumped in. 
Over some part of the fence, was 
found in plaintiff’s inclosure, evi- 
dence that the horse jumped back 
over a part of the fence that was of 
lawful height is admissible to show 
that at the time of the injury he was 
unruly, and not to be restrained by 
an ordinary fence. Hine v. Wooding, 


137 Conn. 123. 


35. 
__ fa] 
jury.—Knott v. Brewster, 


See generally Evidence. 

Evidence sufficient te go to 
(Miss.) 27 
23. IN. H.58:%. 

[b] Evidence sufficient to prove 
willful trespass.—Sweetman. v.’ Coop- 
er, 20 Colo. A: 5)°76 P925; Jones ‘vw 
Blythe, 33 Utah 362, 93 P 994. 

{c] Evidence insufficient to prove 
trespass.—Wilson v. Caffall, (Tex. 
Civ. A.) 838 SW °-726 

{d] Evidence sufficient to show 
lawful fence.—Crenshaw v. Gardner, 
76 SW 26, 25 KyL 506. 

fe] Evidence sufficient to show 
that defendant was the owner of the 
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facie evidence as to the sufficiency of a fence.*® 

[§ 469] (h) Trial—aa. Dismissal of Action. 
Where the evidence discloses that a third person had 
an interest in part of the crops injured, it is error 
for the court to summarily dismiss the action ‘be- 
cause of the nonjoinder of such third person, for 
his interest might be consistent with plaintiff’s 
right to recover for the trespass; at most, it could 
operate only as a partial failure of proof.** 

[§ 470] bb. Questions for Jury. What consti- 
tutes a sufficient fence, or what kind of navigable 
stream or deep water is to be deemed sufficient in- 
stead of a fence, is a question of law for the 
court ;?8 but whether plaintiff’s fence was good and 
sufficient,°® whether plaintiff exercised ordinary care 
to prevent the damage,’ and the amount of dam- 
age sustained by plaintiff,4t are all questions of 
fact for the jury. 

[§ 471] cc. Instructions. The general rules ap- 
plicable to the giving or refusing of instructions 
apply.42 Thus instructions must be based upon and 
applicable to the evidence,** and must not be am- 
biguous,** uncertain,*® or misleading.*® It is proper 
to refuse an instruction covered by one already 
given.*? 
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| owe eee 


[§ 472] (5) Damagés4®—(a) In General. In 


.an action of trespass plaintiff is entitled only to 


the actual damages sustained,. and he cannot re- 
cover remote or speculative damages,*® or damages 
for mental suffering,°® or the expense of distraining 
and keeping the trespassing animals.°t Only such 
damages as are claimed can be recovered.®? The 
measure of damages is the value of the crops and 
pasturage at the time of their destruction,®’ or, 
where they are not totally destroyed, the difference 
in their value before and after the trespass,°* to- 
gether with the injury, if. any, to the freehold.®® 
The rental value of the land,®°* or the difference 
between what the crop would have made and what 
was made,°’ is not the proper measure of dam- 
ages. But the damages are not necessarily con- 
fined to the injury done on the lands where the 
animals actually trespass; they may include the 
loss of the use of adjoining lands which results from 
the trespass.°® It has been held that judgment for 
damages will not bar a subsequent action for other 
damages, resulting from the same trespass, which 
had not accrued at the time of, and were not in- 
cluded in, the former judgment;°® but such holding 
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cattle.—Carlberg v. Fields, 33 S. D. 
410, 146 NW 560. 

{f] Where there is a _ general 
usage in a neighborhood to let cattle 
run at large upon the highway and 
uninclosed lands adjoining such 
highways, if anyone adopts’ the 
usage, this is evidence of a _ license 
on his part to let the cattle of others 
run at large on his lands so _ situ- 


ated. Wheeler, v. Rowell, 7 N. H. 
515. 

86. Shaver v. Catrin, 2 Overt. 
(Tenn.) 323. 

37. Washburn v. Case, 1 Wash. T. 
2p 3. 

38. State v. Lamb, 30 N. C. 229. 

39. Scott v. Wirshing, 64 Ill. 102; 


Peterson v. Lacey, (Iowa) 102 NW 
153; MelIlvaine v. Lantz, 100 Pa. 586, 
45 AmR 400; Erdman vy. Gottshall, 
9 Pa. Super. 295, 43 WklyNC 405; 
Moore v. Pierson, (Tex. Civ. A.) 93 
Sw 1007. 

[a] Whether fence hog proof. 
As, under Comp. L. (1909) §§ 193, 
194, 195, swine may run at large, and 
neither those sections nor Comp. L. 
(1909) § 188 defines a hog proof 
fence, whether a fence through which 
a hog broke was proof against all 
except breachy hogs, and whether 
the hog was more than ordinarily 
breachy, were questions for the jury. 
Sharrock v. Pryor, 36 Okl. 305, 128 


P 243: 

{b] “Discretion” for “judgment.” 
—wWhere the court, having defined 
specifically what constituted,a law- 
ful fence, told the jury that such 
matter was entirely in their discre- 
tion, the fair meaning of the word 
“discretion,” as used by the court, 
was “judgment,” and the instruction 


was not. erroneous. McManus v. 
Finan, 4 Iowa 283. 
40. Little v. McGuire, 43 Iowa 
447: Little v. McGuire, 38 Iowa 560. 
41. Richardson v. Northrup, 66 
Barb. (N. Y.) 85; Pacific Livestock 


Co. v. Murray, 45 Or. 103. 70 P 1079; 
Painter v. Stahley, 15 Wyo. 510, 90 
P3257 

42. See generally Trial [38 Cyc 
1595 et seq]. 

43. Perry v. Cobb, 4 Ind. T. 717, 
76 SW 289: Tippett v. Corder, (Tex. 
Civ. A.) 117 SW 186. 

[a] Where a third person testified 
that he was the owner of an undi- 
vided interest in the injured crop, 
it is not error for the court to refer, 
in its instructions, to the ownership 
claimed by the witness. Hinshaw v. 
Gilpin, 64 Ind. 116. 

44, Stewart v. Demming, 54 Nebr.. 
7, 74 NW 265. 


45. Oliver v. Hutchinson, 41 Or. 
443, 69 P 139, 1024 (holding that an 
instruction that if plaintiff attempted 
to erect a partition fence on line, 
“or approximately so,’ and was pre- 
vented by defendants, they would be 
liable for trespass of their stock is 
too uncertain). : 

46. Henderson v. Coleman, 19 
Wyo. 183, 115 P 439, 1136. 

47. Scott v. Wirshing, 64 Ill. 102; 
acaee v. Cobb, 4 Ind, T. 717, 76 SW 

48. Measure of damages generally 
see Damages [13 Cyc 153]. 

49. Roseborough v. Whittington, 
L5:<Tdas),40052..96,° P «437: Hickox» vy, 
Thurstin, 7 Lans. (N. Y.) 421 (where 
plaintiff sued for trespass done by 
cattle, with a claim for taking the 
eattle .from  plaintiff’s possession 
after he had them in custody as per- 
mitted by statute, and it was held 
error to instruct that the jury 
might allow as damages, if they 
found for plaintiff, a certain sum 
per head for the animals retaken, 
besides the injury to crops). 

{a] Injury to cattle——In an ac- 
tion for damages by driving sheep 
upon plaintiff’s land, destroying the 
pasture, and driving plaintiff’s cattle 
therefrom, damages caused by loss 
in weight of the cattle or their fail- 
ure to increase in weight, as they 
might reasonably have been expected 
to do had they remained in the pas- 
ture, were recoverable as actual dam- 
ages. Henderson v. Coleman, 19 Wyo. 
Ls, 115 UP T4389 36, 

{[b] Injury to business.—An in- 
struction, in an action for trespass- 
ing upon land with sheep, that the 
jury could consider, in assessing 
damages, the business in which plain- 
tiffs were engaged and the purpose 
for which they were upon the prem- 
ises with their cattle, and the injury 
thereto, if any, directly occasioned 
by the trespass, was not objection- 
able on the ground that it permitted 
the consideration of snecial dam- 
ages. Henderson vy. Coleman, 19 
Wyo. 183, 115 P 439, 1136. 

fe] Trespasses at different times. 
—Where the action is for damages 
done by trespassing animals at vari- 
ous and divers times, and the evi- 
dence shows that some of the tres- 
passes were due to plaintiff’s negli- 
gence, he may recover for the dam- 
ages done at other times on a proper 
showing as to the amount thereof. 
Meyer v. English, 83 Nebr. 163, 119 
NW 255. ; 

[d] Damages held excessive.— 
Traver v. Dodd, 24 Colo. A. 273, 133 


505; 


P 1117; Herrin v. Sieben, 46 Mont. 
226,91 27 © 323° . 

50. Buchanan v. Stout, 123 App. 
Div. 648, 108 NYS 38 (holding that 
damages for shock and distress of 
mind, caused by seeing a pet cat 
mangled by a trespassing dog, are 
not recoverable; 
limited to the pecuniary loss sus- 
tained). 

51. North v. McDonald, 47 Barb. 
(N.._ Y.). 528. 

52. Hassa v. Junger, 15 Wis. 598 
(holding that where plaintiff sued 
for damages to his growing wheat, 
and the justice decided that plaintiff 
was not entitled to recover for dam- 
age thereto, it was error to enter 
judgment for damage to his grass). 

538... Gresham v. Taylor, 51 Ala. 
Risse v. Collins, 12 Ida. 689, 
87 P 1006; Gripton v. Thompson, 32 
Kan. 367, 4 P 698; Richardson v. 
Northrup, 66 Barb. (N. Y.) 85. 

[a] Circumstances to he consid- 
ered in determining value.—While 
the measure of damages for the de- 
struction of growing grass by graz- 
ing sheep is its value when de- 
stroyed, the value must be arrived 
at by the evidence of such facts and 
circumstances as will disclose the 
uses for which such crop would have 
been most profitable, the nearest pe- 
riod at which it would have been 
marketable, and whether any expense 
would have been necessary to bring 
it to a marketable condition. Risse 
v. Collins, 12 Ida. 689, 87 P 1006; 
See generally as to evidence of value 
Evidence [16 Cye 1133 et seq]. 

54. Ida.—Risse v. Collins, 12 Ida. 
689, 87 P 1006. i 
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Iowa.—Warrick v. Reinhard, 


the damages are > 


Iowa 27, 111 NW 983; Cole v. Thomp= _ 


son, 134 Iowa 685, 112 NW 178. 
Nev.—Pyramid Land, etce., 
Pierce, 30 Nev. 237, 95 P 210. 
Or.—Pacific Livestock Co. v. Mur- 
ray, 45 Or. 103, 76 P 1079; Oliver v. 
Hutchinson. 41 Or. 443, 69 P139, 1024. 
Wyo.—Painter v. Stahley, 15 Wyo. 
SLO S90, PV Sibs F 
[a] For iniury to nursery trees 
the measure of damages is the mar- 
ket value of the trees. MBirket v. 
Williams, 30 Ill. A. 451. 

55. Pacific Livestock Co. v. Mur- 
ray. 45 Or. 103, 76 P 1079. 

56. Traver v. Dodd, 24 Colo. A. 
273, 133 P 1117: Cole v. Thompson, 
134 Iowa 685, 112 NW 178; Tinnett v. 
Corder, (Tex. Civ. A.) 117: SW =486e 

57. Roberts v. Cole, 82 N. GC. 292. 

58. Tippett v. Corder, (Tex. Civ. 
the Set SW 186. 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Coe sya 


Hagan v. Casey, 30 Wis. 553 ; 


- §§ 472-479]. 


seems to violate the rule against splitting causes of 
~ action.594 


Nominal damages. Where there is no proof of 


the damages plaintiff can recover nominal dam- 


-ages;°° and he can recover nominal damages only 


where it is uncertain as to the amount of injury 


done by defendant’s animals.®! 


[§ 473] (b) Exemplary Damages. Where the 


_ trespass is committed willfully, wantonly, or mali- 


ciously, exemplary damages may be recovered.®? But 
such damages must be claimed in order to be al- 


_ lowed.® 


[§ 474] (c) Damages Which Might Have Been 


_ Prevented. Damages which plaintiff could have pre- 


vented by the exercise of ordinary care are not 
recoverable;** and what constitutes ordinary care 
is a question for the jury.® 

[§ 475] (d) Apportionment of Damages. Where 


. crops are destroyed by trespassing cattle belonging 


to two parties under such circumstances that it is 


impossible: to distinguish between the trespass of 
one lot of cattle and that of the other, or to deter- 


eral. 


recovered in the former action were 


mine the actual amount of damage done by either 
separately, the court may apportion the damage ac- 
cording to the number of cattle belonging to the re- 
spective parties, and allow the owner of the crops to 
recover, in an action against one of the parties, only 


the proportion of the damages given by such appor- 


tionment.°* 
[§ 476] (e) Evidence of Damages—aa. In Gen- 
Plaintiff may prove the damage sustained by 


him by the ordinary character of evidence.®* Evi- 


dence of the value of the land for pasture pur- 


poses,®® of the amount and value of the pasturage 
or crops destroyed, and that, as a result, plaintiff’s 


(holding that, where the damages 
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tiff may recover other damages for 
which defendant is liable, where the 
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stock had to be fed with hay,’° is admissible. So 
too plaintiff in an action for damages for injuries 
to his pasture by grazing sheep thereon may show 
that his cattle’ and horses would not graze there 
afterward.™+ 

Opinion evidence. While a witness may state the 
facts on which the damages done by the trespassing 
animals are predicated, and, where duly qualified, 
may give his opinion on the question of value,’? he 
cannot express an opinion as to the amount of 
damages sustained by plaintiff, because that is ex- 
clusively within the province of the jury, under 
the instruction of the court.7? t 

In rebuttal defendant is entitled to offer evidence 
for the purpose of minimizing the amount of the 
damages."*. Thus it is competent for defendant to 
show that other animals of which he was not the 
owner or keeper were trespassing at the time with 
his animals, and that a part of the injury was done 
by them.7° And where the allegation is that de- 
fendant’s animals had depastured plaintiff’s prem- 
ises for divers long spaces of time, defendant may 
show the good condition of the feed in his own pas- 
ture during the time in question, as bearing on 
the question of damages.*® 

[$477] bb. Exemplary Damages. On the issue 
of exemplary damages, evidence tending to show. 
defendant’s mental attitude as to the trespass,’7 and 
his motive in driving his animals on plaintiff’s 
land,’® is admissible. It is also competent to show 
defendant’s financial condition as bearing upon this 
question.*? : 

[§ 478] (6) Costs. The question of costs is a 
matter of statutory regulation.®° 

[§ 479] e. Criminal Prosecution—(1) Nature and 


v. Gould, 51 HowPr (N. Y.) 22, 26 
(where it was said: “Tt does not 


for injuries to the close itself on ac- 


count of defendant’s stallion break- 


ing into it, this will not bar a subse- 
quent action for damages resulting 
to plaintiff. in consequence of his 


mare, running in said close, having 


been -gotten with foal by said stal- 
lion, the fact of her being with foal 
not being known, and the damage to 
plaintiff therefrom not having ac- 
ecrued when the former action was 
tried). 

5914. See Actions § 275 et seq. 

€0. Cole v. Thompson, 134 Iowa 


' 685. 112 NW 178; Peterson v. Lacey, 


, (Tex. Civ.. A.) 23 SW_ 937. 


(lowa) 102 NW 153. 
Damages [13 Cyc 20]. 


See generally 


61. Foster v. Bussey, 132 Iowa 
640. 109 NW 1105. 
62. Hefley v. Baker, 19 Kan. 9; 


Henderson v. Coleman, 19 Wyo. 183, 
115 P 439, 1136; Cosgriff v. Miller, 
10 Wyo. 190, 68 P 206, 98 AmSR 
977. See also Claunch v. Osborn, 
f And see 
generally Damages [13 Cye 111]; 
Trespass [38 Cyc 1142]. 

68. Sherman y. Kilpatrick, 58 
Mich. 310, 25 NW 298. 

64. Little v. McGuire. 43 Iowa 447, 
88 Iowa 560; Linn v. Hagan, 92 SW 
11, 28 KyL 1292: Woodmansee v. 
Kinnicutt, 20 NYWklyDig 512; Hassa 
y. Junger, 15 Wis. 598 (so _ held, 
where plaintiff sued for damages to 
his crop by cattle in consequence of 
defendant’s removal of what plain- 
tiff alleged was a division fence. but 
it appeared that plaintiff sowed his 
crop some time after the fence had 
been removed). 

Avoidable consequences see gener- 
ally Damages [13 Cve 71 et sea]. 

[a] In a suit for damages to crops 
injured at different times by tres- 
Passing animals, defendant may 
plead and prove a partial defense ex- 
tending to damages resulting from 
plaintiff's negligence :nd breach of 
contract to repair fences, and plain- 


evidence contains proper data for ad- 
measurement thereof. Meyer v. 
English, 83 Nebr. 163, 119 NW 255. 


65. See supra § 470. 
66. Powers v. Kindt, 13 Kan. 74. 
67. Quinton v. Van Tuyl, 30 Iowa 


554 (holding that the statute making 
the fence viewers appraisers to. find 
and certify the damages applies only 
in cases where plaintiff elects to dis- 
train the animal). 

68. Oliver v. Hutchinson, 41 Or. 
69 P 139, 1024; Henderson vy. 
19; Wyo. 1838>,115. PB. 439, 


69. Ryall v. Allen, 143 Ala. 222, 
88 S 851; Seamans v. Smith, 46 Barb. 
(N. Y¥.) 320. 

[a] The market value of crops de- 
stroyed is admissible where_ the 
amount destroyed is shown. Risse 
v.. Collins,. 12. Ida...689, .87..P , 1006; 
Warrick v. Reinhard, 136 Iowa 27, 
111 NW 983; Cole v. Thompson, 134 
Iowa 685, 112 NW 178. 

70. Faber v. Cathrin, 2 Cal. Unrep. 
CasaZGsiecnbroo: 

[a] Evidence of the erpense of 
subsequently feeding hay to plain- 
tiff’fs sheep at his range is admis- 
sible, as bearing on the value of the 
pasture destroyed. Cosgriff v. Miller, 
Ba Wyo. 190, 68 P 206, 98. AmSR 

71. Roseborough y. Whittington, 
15 Ida. 100, 94 P 487. 


72.. Ala.—Ryall v. Allen, 143 Ala. 
222, 38 S 851. 
Tda.—Rosehorouch vy. -Whittington, 


15 Ida. 100. 96 P 437. 

N. Y.—Richardson v. Northrup, 66 
Barb. 85. 

Or.—Pacific Livestock Co. v. Mur- 
ray, 45 Or. 103, 76 P 1079. 

Tex.—Tippett v. Corder, (Civ. A.) 
117 SW 186. 

[a] An expert may testify as to 
the quantity of crops that would 
have been produced on the _ land 
where the damage was done. Sickles 


necessarily follow that a witness 
must be a farmer in order to give 
an opinion as to how much a given 
field would produce of a _ certain 
kind of grain. A knowledge de- 
rived from observation, if of the 
requisite degree to enable a witness 
to speak intelligently, would be suffi- 


cient’’). 
73. Richardson v. Northrup, 66 
Barb. (N. Y.) 85; Pacific Livestock 


Co. v. Murray, 45 Or. 103, 76 P 1079. 
See generally Evidence [17 Cyc 49 
et seq]. 

74 Traver v. Dodd, 24 Colo. A. 
2435 U38pP ld Fs 

75. Pacific Livestock Co. v. Mur- 
ray, 45 Or. 103, 76 P 1079. 

76. Watkins v. Rist, 68 Vt. 486, 
35 A 431; Watkins v. Rist, 67 Vt. 
284, 31 A 413. 

77. Henderson. v. Coleman, 19 
Wyo. 183. 115 P 439, 1136. 

[a] What defendant said as to 
his intention of pasturing upon plain- 
tiff’s land is competent and relevant. 
Henderson v. Coleman, 19 Wyo. 188, 
115, PB. 439, 1136. 

_[b] Evidence as to the conversa- 
tions with defendant, relative to his 
going upon. the land, is admissible 
upon the question of exemplary dam- 
ages, tending to ‘show defendant’s 
mental attitude as to the trespass. 
Henderson v. Coleman, 19 Wyo. 183, 
195, Pe 439e at 36u 


78. Henderson v. Coleman, 19 
Wvo. 183, 115 P 439,.1136.. . 
79. Henderson v. Coleman, 19 


Wyo. 183, 115 P 439. 1136; Cosgriff 
v. Miller, 10 Wyo. 190, 68 P 206, 98 
AmSR 977. 

[a] Evidence as to the value of 
the animals, introduced to show the 
financial condition of defendant, is 
admissible as bearing on the question 
of exemplary damages. Henderson 


y, Coleman, 19 Wyo. 183, 115 P 439, 
80. See Trespass [38 Cyc 1148]. 
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Elements of Offense. In some jurisdictions it is 
made a penal offense to knowingly cause cattle to 
go within the inclosed land of another without his 
consent. Such a statute is designed for the better 
protection of agriculturists against wanton or reck- 
less depredation of live stock upon their crops, by 
furnishing to such persons another and more efficient 
remedy than a suit for damages.*t To render one 
guilty of the offense it is essential that the in- 
closed lands should be in the '»wful possession of 
another,®? and that the acts should be knowingly 
done.** It is no defense to a prosecution for this 
offense that defendant owned a part of the fence 
which inclosed the land, or that part of such land 
was not owned by the complainant.®* But a person 
has a right to pasture his cattle on his own land, 
and the fact that they stray on to the land of 
another does not warrant a conviction under such a 
statute;®> nor is a conviction authorized for put- 
ting more cattle in a pasture than one is authorized 
to do by reason of the quantity of land owned by 
him there.8® Where the ‘statute makes it a mis- 
demeanor for any person occupying or cultivating 
lands under a common fence with others, to ‘‘turn 
stock of any kind into such inclosure, or know- 
ingly suffer such stock to go at large therein, with- 
out a sufficient guard to prevent injury to crops,’’ al- 
though the inclosing fence should be substantial, it 
is not necessary that it should be a statutory fence.5” 

[§ 480] (2) Indictment. The indictment is suf- 
ficient if it describes the stock as a certain number 
of ‘‘head of cattle,’’? without using the statutory 

[a] In Utah Rev. St. § 20. ex- 


pressly provides that in any action 
for the recovery of damages for the 


the land); 


ANIMALS 


thority of persons in possession of 
Yarbrough v. State, 28 
Tex. A. 481, 13 SW 775 (holding that 


“[§§ 479-483 
word ‘‘drove’’;8* and it need not be alleged who 
owns the land, it being sufficient to charge that. 
accused is not the owner.®® Where the punishment. 
is determined by the number of hours the stock 
was herded after notice to leave, the indictment 
should allege the number of hours the stock was. 
so herded.®° 

[§ 481] (3) Variance. Under an indictment 
charging defendant with knowingly causing sheep to 
go within the inclosed land of a certain person, 
proof that the land belonged jointly to such person 
and another constitutes a fatal variance.®t But 
where it appears that each separately rents and 
cultivates distinct parts of the land, there is no 
variance.°? ee 
_[§ 482] (4) Evidence. On a prosecution for 
knowingly causing cattle to go within the inclosed 
land of another, without consent of the owner, it is 
pertinent to show that defendant had no right, 
claim, or interest in the pasture, and that the prose- 
cutor was not only the possessor but also the right- 
ful possessor thereof.®? 3 

[§ 483] D. By Dogs.* As it is not the habit 
or nature of a dog to consume or destroy erops 
or herbage, its owner is not liable for its mere 
trespass on land committed of its own volition, such 
act being considered damnum absque injuria.®® 

Owner trespassing with dog. Where the owner 
is trespassing at the time on the premises where 
his dog inflicts an injury on a person or personal 
property, he is liable for its acts,°* without proof 
of scienter.®* 


Lewiston Interstate Fair, etc., Assoc. 
17 Ida. 63, 81, 104 P 1015, 25 LRANS 
691, 20 AnnCas 60 (where it was 


trespass of any of the enumerated 
animals ‘‘the fees shall be but one- 
half the fees in other civil cases.’ 
Sy haE v. Valentine, 23 Utah 539, 66 
eS b 

81. Cleveland v. State, 8 Tex. A. 
44 [quot with appr Jones vy. State, 18 
Tex. A. 366]. 

82. Barber v. State, 42 Tex. Cr. 
626, 68 SW 323 (holding that the 
right intended to be protected is the 
possessory right, and not the title 
to the land). : . 

[a] Whe possession of an agent is 
the possession of the __ principal. 
Barber v. State, 42 Tex. Cr. 626, 63 
SW 3238. ; 

[b] A purchaser of land in the 
actual possession of another, who 
has purchased and inclosed it, is not 
justified in turning his cattle into 
such inclosure without the consent 
of the one so in possession. Barber 
v. State, 42 Tex. Cr. 626, 68 SW 323. 

[c] A tenant of land (1) as to 
which the landlord reserves no con- 
trol, who turns his stock into the in- 
closure after nearly all the crops 
have been gathered, and keeps them 
from injuring the part of the crop 
left, cannot be convicted of know- 
ingly turning his stock into the in- 
closed land of another without his 
consent. Thornton v. State, (Tex. 
Cr AD “156 SW 210-0 2°) But. if 4a 
tenant, after breach of his rental 
contract, and after the landlord has 
assumed control -of the cultivated 
land, turns his cattle into the in- 
closure he has rented, and they go 
upon the cultivated land, he is liable 
to be prosecuted under the statute 
making it unlawful to cause stock 
to go on the inclosed land of another 
without his consent. Gartrell  v. 
State, (Tex. Cr. A.) 61 SW 487. 

83. Phinney v. State, 59 Tex. Cr. 
480, 129 SW 628; Franks v. State, 
(Tex. Cr. A.) 68 SW 985 (holding 
that an owner of cattle is not guilty 
of knowingly eausing them to go on 
another’s inclosure where he lets 
them. into the inclosure under au- 


where defendant put his cattle into 
A’s lot, supposing that it belonged 
to B, and with the latter’s consent, 
the act was not knowinzly done). 

fa] An excusable mistake of fact 
will prevent conviction for causing 
cattle to go on the land of another. 
Kimmons vy. State, (Tex. Cr. A.) 71 
SW 283. 

84, eee v. State, (Tex. Cr. A.) 


25 SW 

Coggins v. State, 12 Tex. A. 
See also Clements vy. State, 21 
Tex. A. 258, 17 SW' 156: 

[a] Under the Alabama statute 
making it a misdemeanor for any 
person occupying or cultivating land 
under a common fence with others to 
“turn stock of any kind into such 
inclosure, or knowingly suffer such 
stock to go at large therein, without 
a sufficient guard to prevent injury 
to crops,” a conviction cannot be had 
on proof that defendant, acting in 
good faith, suffered his hogs to range 
at large in a woodland adjoining such 
inclosure, where they made their way 
into it through defects in the com- 


on fence. Cole v. State,’ 72 Ala. 
36. Yarbrough vy. State, 37 Tex. 


Cr. 357, 39° Sw. 94. 

87. Cole v. State, 72 Ala. 216. 
Caldwell v. State, 2 Tex. A. 53. 
Caldwell v. State, 2 Tex. A. 53. 
Linney v. State, 5 Tex. A. 344. 
penaee v. State, (Tex. Cr. A.) 
Cleveland v. State, 8 Tex. A. 

98. Dickens v. State, (Tex. Cr. 
A.) 46 SW 246. 

94. Right to kill trespassing dog 
see infra § 491. : 

95. Woolf v. Chalker, 31 Conn. 121, 
81 AmD 175 (dictum); Van Etten v. 
Noyes, 128 App. Div. 406, 112 NYS 
888; Buchanan vy. Stout, 123 App. 
Div. 648, 108 NYS 38; Brown v. Giles, 
1C. & P. 118, 12 ECL 79; Sanders v. 
Teape, 51 L. T. Rep. N. S. 263; Mit- 
ten v. Faudrye, Poph. 161, 79 Re- 
print. -1259. Compare: McClain  y. 


91. 
50 SW 


said: “It is true the early courts, 
dealing with the question of tres- 
pass of a dog, held that a different 
rule applies to that of other domes- 
tic animals, and that the owner of 
a dog, independent of statute, was 
not generally liable for an injury 
committed by it when trespassing, 
unless he had previous knowledge 
of its vicious propensities. ... But 
we are unable to-discover any rea- 
son for this rule, or why dogs should 
be placed under a different rule than 
other domestic animals, as to the 
owner’s liability for injuries done 
when trespassing. The dog is gen- 
erally recognized as an essential part 
of every well-regulated family, and 
of a higher degree of intelligence 
than other domestic animals, and 
given privileges not generally con- 
ceded to other members of the ani- 
mal family. But we are inclined to 
the opinion that notwithstanding this 
fact, and notwithstanding the fact 
that the dog occupies a higher posi- 
tion in the social world of the ani- 
mal family, and an important one in 
human affairs, still that the owner 
of such animal should not be ex- 
cused from liability for injuries done 
by the dog when invading the rights 
of person or property’’). 

[a] Reasons for rule.—The dis- 
tinction between dogs and cats and 
other domestic animals is made be- 
cause of the difficulty or impossi- 
bility of keeping the former under 
restraint, the slightness of the’ dam- 
ages which their wanderings ordina- 
rily cause, the common usage of man- 
kind to allow them a wider liberty, 
and their not being considered in law 
so absolutely the chattels of the 
owner as to be the subject of lar- 
ceny. Read vy. Edwards, 17 C. B. No 
S. 245, 112 ECL 245, 144 Reprint 99. 

96. Woolf v. Chalker, 31 Conn. 121, 
81 AmD 175 (dictum); Beckwith v. 
Shordike, 4 Burr. 2092, 98 Reprint 91. 
And see Buchanan v. Stout, 123 App. 
Div. 648, 108 NYS 38. 

97. Green v. Doyte, 21 Til. A. 205 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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| §§ 483-484] 


Trespass accompanied by vicious act. Where the 
accompanied by a vicious act, 
_as the attacking or biting of other animals or of 
human beings, the cases are not in accord as to 
the liability of the owner in the absence of proof 
It has been intimated or held that 
on proof that the dog was a trespasser at the 


XIV. INJURIES 
A. Civil Liability—1. 
mals Generally—a. Trespassing Animals—(1) In 
General. While a landowner, by the exercise of nec- 
essary force, may drive from his premises trespass- 
ing animals,? he has no right to injure or kill do- 
-mestie animals trespassing on his land, and he is 
liable for any unnecessary injury done to them 
whether his act is willful or merely negligent ;* this 
rule applies as well to feathered animals not fere 
nature as to larger and more valuable animals.* 
Unless otherwise provided by statute, it is immate- 
“rial whether the lands are inclosed or not, or whether 
the animals are doing or have done damage ;® aud 
notice to the owner “of trespassing animals of an 


trespass of a dog is 


of scienter. 


[§ 484] 


(where defendant with his dog was a 
trespasser on land on which _ plain- 
tiff had a right to pasture his ani- 
mals, and the dog chased and in- 
_jured plaintiff's colt there depastur- 
ing, and it was held that an action of 
trespass on the case would lie and 


that scienter need not be averred). 
See also supra § 340. 


98. Fairchild v. Bentley, 30 Barb. 


(N. Y.) 147 (dictum); Chunot v. Lar- 
son, 43 Wis. 536, 28 AmR 567 (where 


ing opinion). 


ARS writes a very able dissent- 
In Brice v. Bauer, 22 


' Ryan. 


NYWklyDig 278, scienter was proved, 
but the court volunteered the sug- 


independent of such proof. 


gestion that the owner of a trespass- 
ing dog would be liable for its acts 
The case 
was affirmed in 108 N. Y. 428, 15 NE 
695, 2 AmSR 454, on the theory that 


-scienter was established. 


PDiv. 3, 43 


13 App. 
see the 


O’Connell v. Jarvis, 
INGY IS ai2 9. - And 
cases supra § 340. 

1. Cross references: 


99. 


By defective premises see Negligence 


[29 Cye 
By defects in bridges see Bridges [5 
Cyc 1094 et seq]. 


By drinking impure water in stream 


see Waters [40 Cyc 598 et seq]. 
By electricity see Electricity [15 Cyc 

471 et seq]. 
By fence see Fences [19 Cyc 487]. 
By other animals see supra § 

et seq 


By railroads see Railroads [33 Cyc 


1161 et seq]. 

By street railroads see Street Rail- 
roads [36 Cye 1505 et seq]. 

Fences and cattle guards to prevent 
see Railroads [33 Cyc 1170 et 
se 

On od: near railroad tracks see Rail- 
roads [33 Cyc 1161 et sea]. 

On street railroad tracks see Street 
Railroads [36 Cyc 1505 et seq]. 

To diseased animals see supra § 1515 

To hired horses see lLivery-Stable 
Keepers [25 Cye 1512, 1514]. 

2. See supra § 405. 

3. Ala.—Wilhite v. Speakman, 79 
Ala. 400; Thompson v. State, 67 Ala. 
106, 42 AmR 101; AP REET SAY, v. Wedg- 
worth, 22 Ala. 67 

ON le ped v. Patterson, 14 
Conn. 1, 35 AmD 96. , 

Del.—James v. Tindall, 88 A 1003; 
Cannon v. Horsey, 6 Del. 440; Rich- 
powcr v. Carr, 1 Del. 142,.25 AmD 

Be 
Ga.—Tumlin v. Parrott, 82 Ga. 732. 
9 SE 718; Cantrell v. Adderholt, 28 


Ga. 239. 
lll.— Brent v. Kimball, 60 Ill. 211, 
14 AmR 35; Snap v. Peo., 19 Ill. 80, 


16 
A. 


68 AmD 582; Painter vy. Baker, 
ot: 103; Reis y. Stratton, 23 Ill. 
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Domestic Ani- 


lawful fenees.® 


Pa ee ere es v. O’Hara, 6 Blackf. 

Iowa.—Aspegren y. Kotas, 91 Iowa 
BOTS DIIMIN Wied toe 

Mass.—Clark v. Keliher, 107 Mass. 
406; Eames v. Salem, ete., R. Co., 98 
Mass. 560, 96 AmD 676. 

Mo.—State v. Sillbaugh, 250 Mo. 
308, 157 SW 352; Totten v. Cole, 33 
ae 138, 82 AmD 157; Fenton v. 

sel, 80 Mo. A. 135; Gillum v. Sis- 
ee 538 Mo. A. 516. 

N. H.—MclIntire v. Plaisted, 57 N. 
eae 608 

N. Y.—Carney v. Brome, 77 Hun 
583, 28 NYS 1019; Matthews v. Fies- 
tel,*2 B.D: Smith 90. 

N. CG.—State v. Godfrey, 97 N, C. 
oom 1 SE 779; Bost v. Mingues, 64 
CS. 44; Jones v. Witherspoon, 52 
N Cc: 555, 78 AmD 2638; McKay v. 
Woodle, 28 N. CG. 352. 

N. D—Corbett v. Great Northern 
R. Co., 19 N. D. 450, 125 NW 1054. 

Okl.— Addington v. Canfield, 11 Okl. 
204; 66°=P'355. 

Pa —Palmer v. Silverthorn, 32: Pa. 
65; Com. v. Fourteen Hogs, 10: Sere. 
SERIA8 93: 

R: I.—Harris v. Eaton, 20 R. I. 81, 
87 A 308: 

S. C.—Hobson y. Perry, 19 S. C. L. 
PACES 

Tenn.—Criner v. Pike, 2 Head 398; 
State v. Council, 1 Overt. 305. 

Tex. —Champion v. Vincent, 20 Tex. 
811; Ford v. Taggart, 4 Tex. 492, 

4. Johnson v. Patterson, 14 Conn. 
1,° 35° AmD ~96;) James’! >v.. ‘Tindall, 
(Del.) 88 A 1003; Reis v. Stratton, 33 
To sAd 3245 Clark v. Keliher, 107 
Mass. 406. 

{a] “Feathered animals not fere 
nature are classed as domestic ani- 
mals, and are protected under the 
law to the same extent as other do- 
mestic animals, and the right of the 
owner of such animals to damages 
for an injury thereto is the same as 
that of the owner for an injury to 
any other domestic animal.” Reis 
v. Stratton, 23 Ill. “A: -314;':316. 

5. a State, - 67 
Ala. 106, 42 AmR 101. 

Mo.—State v. Sillbaugh, 250 Mo. 


Bee 157 SW 352. 
44; Morse v. Nixon, 51 N. C. 293. 
5 s. C.—Hobson v. Perry, 19°S. Cc: L. 
(hell 
Tex.—Ford v. Taggart, 4 Tex. 492. 
[a] Chicken-killing hog.—(1) A 
hog running at large, although in the 
habit of killing chickens, does not 
thereby become a public nuisance 
subject to be killed by anyone, the 
remedy being to impound him, or 
drive him away, and notify the own- 
er. Means v. Morgan, 2 Ala. A. 547, 
551, 56 S 759. (2) In Morse v. Nixon, 
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time of injuring a person or personal property the 
owner is liable without proof of the vicious propen- 
sity of the dog or the owner’s knowledge thereof.®* 
But the better considered cases maintain the doc- 
triné that the trespass is of no consequence, and 
scienter must be proved in order to bind the owner 
for the dog’s vicious acts.°? 


TO ANIMALS + 


intention to kill them will not vary the liability of 
the landowner for their destruction.® 

Effect of stock laws. 
and wrongfully at large no redress can be had for 
injury to them unless caused by the malice or negli- 
gence of another.’ 

Effect of fence laws. 
tect their premises from trespassing animals are 
frequently required by statute to erect and maintain 
If by reason of his failure to main- 
tain a lawful fence animals trespass on his prem-. 
ises and are injured or killed in being driven off, 
the landowner is liable without regard. ve his exer- 
cise of prudence or eare.® : 


If animals are unlawfully 


Landowners desiring to pro- 


51 N. C. 298, 294 [quot Meats v.: 
Morgan, supra], the court said: “‘The > 
position that such a hog is a public 
nuisance, and may be killed by any 
one, is not supported on principle. or. 
authority, and if recognized, would. 
lead to monstrous consequences. Al- 
low such a right, and the peace of- 
society cannot be preserved;. for its” 
exercise would stir up the most angry: 
passions, and necessarily result in. 
personal collisions. ... It ‘may be 
the killing will be justified by proy- 
ing that the danger was imminent— 
making it necessary ‘then and there’. 

to kill the hog in order to save the. 
life of the chicken ... but we are 
inclined to the opinion, that even un-. 
der these circumstances, it is not jus- 
tifiable to kill the hog. It should beY 

impounded or driven away, and no- 

tice given to the owner, so that he- 


may put it up.” 

6. Thompson v. State, 67 Ala. 106,: 
42 AmR 101; Tondson Vv. Patterson, 
14 Conn. 1, 35 AmD 96; Clark yw. 
Keliher, 107 Mass. 406. 

& 7. Mailloux v. Cleveland, ete., R. 
Co., 164 Ill. A. 628. 

fa] Failure to confine animals as 
required by the Stock Law is no ex- 
cuse for inflicting willful and wanton - 
injury on stock running at apEees 

C. 88 


State v. Brigman, 94 N. 
8. See supra § 396. 
9. Wilhite v. Speakman, 79 Ala. 


400, 402 (where the court said: “The* 
owner of lands may dispense with a 
statutory inclosure, if he chooses, 
and leave his premises open to ani- 
mals running at large. If an ani- 
mal should break into his lands, in 
such case, his rights are only defen- 
sive; the same as against any other 
trespass, where there is no right to 
distrain. In a proper case, he may 
regularly estray the animal; and 
whether the owner be known or,un- 
known, he may use such means as 
are requisite to turn or drive it out- 
side the inclosure, taking due care 
to employ no unnecessary force. He 
may protect his premises against 
damage from the trespass, provided 
he does not injure or destroy the 
animal’); Thompson vy. State, 67 Ala. 
106, 42 AmR 101; Leach v. Lynch, 144 
Mo. A. 391, 128 SW 795; Woods v. 
Carty, 110 Mo. A. 416, 423, 85 SW 
124 (where the court said: “If the 
proprietor would protect himself 
from damage by animals running at 
large on the common range or look 
to the owner of such animals for 
reparation if his crops are damaged 
by them, he must, under the statute, 
show that his field was inclosed by 
a lawful fence. The converse of the 
proposition is equally true, to wit, 
if a proprietor whose fields are not 
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[§ 485] (2) In Defense of Property. The kill- 
ing of a trespassing domestic animal may be jus- 
tified by proof of necessity for the protection of 
property.1° But such necessity must exist at the 
time the animal is killed,'! and the person killing 
it is held to a due regard for the relative value of 
the property being or about to be injured and that 
of the animal killed.t? He would not be justified in 
killing a valuable animal found destroying prop- 
erty of comparatively little value.t* 

[§ 486] (3) While in Custody of Taker-Up. One 
who, in the exercise of the right to impound tres- 
passing animals, injures them while taking or con- 
fining them,!* or by the mode of their confinement,’° 
or kills them while in his possession, or so injures 
them that they afterward die,'® is liable as a tres- 
passer. 

[§ 487] (4) By Use of Dogs. Dogs may be used 
in driving off trespassing animals,’* and as a gen- 
eral rule the landowner is not liable for injuries 
inflicted by them, where there is nothing in the size, 
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character, or habits of the dogs or the mode of set- 
ting them on to show a lack ot ordinary care.*® But 
he is liable where it appears that owing to the size, 
character, or habits of the dogs, or the mode of 
setting them on, he acted without ordinary care or 
prudence.?® 

[§ 488] (5) By Use of Poison.2? Where a per- 
son places poisoned food on his premises with the 
intention to injure or kill animals of others tres- 
passing on his land, he is liable for the injury to 
or the loss of such animals as may be poisoned by 
eating the food,* although he notifies the owner 
of the animals of his intention to put out the 
poisoned food.?? This is in accordance with the 
general rule that the owner has no right unneces- 
sarily to kill or injure trespassing animals.?* 

[§ 489] b. Vicious Animals. One may kill a 
vicious animal in the necessary defense of himself 
or the members of his household,?* or under cireum- 
stances which indicate danger that property will be 
injured or destroyed unless the aggressor is killed.*® 


[$8 485-489 


inclesed by a lawful fence would 
avoid liability for injuring such ani- 
mals in driving them out of his 
fields, he must do them no injury’’). 

[a] Under the Mississippi code 
one who is a joint owner of a par- 
tition fence and fails to keep his 
part in repair, by reason of which 
his animals get upon the land of 
the codwner of the fence, loses his 
right to recover damages for in- 
juries inflicted by the latter upon the 
trespassing animals. McCain  v. 
White, 67 Miss. 243, 7 S 222. 

[b] An agreement to dispense 
with a partition fence is not such 
equivalent of a legal fence as to jus- 
tify the killing of stock escaping by 
the negligence of one of the parties 
and depredating on the premises of 


the other. Tumlin v. Parrott, 82 Ga. 
32, 9 SE 718. F 
[ec] hat a fence was sufficient to 


exclude other animals of the kind 
killed is not a justificatiqgn of the 
killing. Hamilton v. Howard, 68 Ga. 
288. 

fd] Killing in highway.—Ala. Code 
(1907) § 4245, providing that, if any 
person injures or destroys any _ani- 
mal breaking into lands not inclosed 
by a lawful fence, he shall be liable 
to the owner for five times the 
amount of the injury done, to be re- 
covered before any court of compe- 
tent jurisdiction, has no application 
to the killing of a hog in the high- 
way. Means v. Morgan, 2 Ala. A. 
5472) 5662'S 159. 

10. Anderson v. Smith, 7 Ul. A. 
354; Morse v. Nixon, 53 N. C. 35. 

As to killing dogs see infra § 490 
et seq. 

[a] 


a man may 


Pigeons.—(1) At common law 
kill pigeons coming on 
his land (Dewell v. Sanders, Cro. 
Jac. 490, 79 Reprint 419), (2) and 
under a statute protecting them it is 
a defense to a charge for unlawfully 
killing pigeons doing damage that the 
person charged had notified their 
owner, requesting their destruction, 
or that he prevent them from doing 
further injury to the crops of: defen- 
dant, which the owner failed to do 
(Taylor v. Newman, 4 B. & S. 89, 116 
ECL 89. 122 Reprint 393). 

[b] An ass, permitted to run at 
large by its owner who is aware of 
its vicious habits, may be killed when 
it is found in the act of injuring a 


cow which it has thrown down. Wil- 
liams v. Dixon, 65 N. C. 416. 
[ec] A sow addicted to eating 


fowls may be killed. Morse v. Nixon, 
BemN AIC: ; 

[d] A wild and vicious buffalo 
bull, which has broken into a close, 
may be killed. Canefox v. Crenshaw, 
24 Mo. 199, 69 AmD 427. 

11. Means v. Morgan, 2 Ala. A. 
547, 56 S 759 (circumstances held not 


to justify killing in defense of prop- 


erty); Ulery v. Jones, 81 TIll. 403; 
Anderson v. Smith, 7 Ill. A. 354; 
Livermore v. Batchelder, 141 Mass. 


179, 5 NE 275; Morse v. Nixon, 51 
N= (Gie2:932 

12. Canefox v. Crenshaw, 24 Mo. 
199, 201, 69 AmD 427 (where it was 
said: “It is plain enough that if 
this animal was about to destroy the 
defendant’s property, the defendant 
had a right to kill him, to prevent 
the impending injury, although it 
might have been otherwise if the 
property endangered had been of 
trivial value’’). 


Sie Anderson vy. Smith, 7 Ill. A. 
alt: Harris v. Brummell, 74 Mo. 


33. 
ahem Wilhite v. Speakman, 79 Ala. 


[a] For--example where a land- 
owner, instead of driving a trespass- 
ing colt into the highway, attempts 
to confine it on his premises in a 
closed lane fenced with a low barb 
wire, he is liable for damages re- 
sulting from the colt’s attempt to 
jump the fence, as he should have 
known it would likely do. Mattice 
v. Mattice, 81 Misc. 484, 143 NYS 487. 


16. Cannon vy. Horsey, 6 Del. 440. 
17. See supra § 405. 
18. Ala.—Thompson vy. State, 67 


Ala. 106, 42 AmR 101. 
yalle eee, v. Ammerman, 66 Ill. 


ig Mich. —Wood vy. La Rue, 9 Mich. 
Mo.—Totten v. Cole, 33 Mo. 138, 82 
AmD 157. 
Vt.—Davis v. Campbell, 23 Vt. 236; 
pes v. Adams, 18 Vt. 425, 46 AmD 


Wis.—Tobin v. Deal, 60 Wis. 87, 
18 NW 634, 50 AmR 345. 
Eng.—Tyrringham’s Case, 4 Coke 


36b, 38b, 76 Reprint 973, 10 ERC 252; 
Millen v. Hawery, Latch 13, 82 Re- 
print 250; Mitten vy. Faudrye, Poph. 
161, 79 Reprint 1259; 9 Bacon Abr. 
tit Trespass E. 

Can.—Carmichael v. Feltoe, 9 West 
Rr 15. 

{a] Dog injuring trespassing cow. 
—(1) Where a cow strayed into the 
yard of a railroad company, which 
was full of timber and a very dan- 
gerous place, and at night dogs were 
turned into the yard, and they chased 
the cow, so injuring her that it was 
necessary for her to be killed, it was 
held that the company was not liable 
for the damages. Leseman y. South 
Garolinayy Rie 7Co.y We Seeti@.n Glas a aalise 
(2) There can be no recovery for in- 
juries sustained by a cow, in conse- 
quence of her jumping a fence to 
escape a pursuing dog which did not 
touch her. Smith v. Waldorf, 13 Hun 
CNa¥e)*s D275 


19. Ala.—Thompson v. State, 67 
Ala. 106, 42 AmR 101; Woodward v. 
Purdy, 20 Ala. 379. 


Del.—Richardson vy. Carr, 1 Del. 
142, 25 AmD 65. 
Ind.—Amick v. O’Hara, 6 Blackf. 


258. , e 
Iowa.—Aspeégren vy. Kotas, 91 Iowa 
497, 59 NW 273. 

1 eens v. La Rue, 9 Mich. 
oo. 

Mo.—Totten v. Cole, 33 Mo. 138, 82 
AmD 157. , 

N. H.—MclIntire v. Plaisted, 57 N. 
H. 606. 

N. C.—State v. Godfrey, 97 N. C. 
SO eS IS aioe 

Vt.—Davis v. Campbell, 23 Vt. 236; 
Clark v. Adams, 18 Vt. 425, 46 AmD 161. 

“A man may not set mastiffs upon 
pigs to kill them, but he may hunt 
them with a little dog.’ King 
Rose, 1 Freem. 347, 89 Reprint 258, 
3 Keb. 228, 84 Reprint 691, T. Raym. 
228, 89 Reprint 118. To same ef- 
fect Boulton v. Banks, Cro. Car. 254, 
79 Reprint 822. “If J. S. chase the 
beast of J. N. with a little dog out 
of land in the possession of J. S., 
an action of trespass does not lie, 
inasmuch as J. S. has an election to 
do this, or to distrain the beast. But 
if J. S. chase the beast of J. N. with 
a mastiff dog out of land in the pos- 
session of J. S., and any hurt be 
thereby done to the beast, this action 
does lie; the chase with such a dog 
being unlawful.” Bacon Abr. tit 
Trespass E [quot Amick vy. O’Hara, 6 
Blackf. (Ind.) 258, 259; Carmichael 
v. Feltoe, 9 WestLR 15, 16]. 

[a] The use of a fierce dog in 
driving off trespassing animals will 
render the driver liable for any in- 
jury it may inflict. Amick y. O’Hara, 
6 Blackf. (Ind.) 258. 

{b] Driving animals into barbed 
wire fence.—Where defendant set his 
dogs on colts trespassing in his field 


- 


Vie 


and drove them into a barbed wire — 


fence without taking any precaution 
to prevent such consequence, he was 
held liable for the injury done by the 
wires; Asnegren y. Kotas, 91 Iowa 
£9K;  SOMIN Waueior 

[c] In England, under the Dogs 
Act (1865) § 1, the owner of a dog 
is liable for injury done by his dog 
to sheep, although such sheep were 
trespassing on his land at the time 
when the injury was inflicted. Grange 
v. Silcock, 18 Cox C. C. 644, 
0. fore trespassing dogs see 
Johnson y. Patterson, 14 Conn. 
AmD 96. 

Johnson v. Patterson, 14 Conn. 
‘AmD 96. 

See supra § 484. 

24. Russell v. Barrow, 7 Port. 
(Ala.) 106 (as an enraged bull). 

25. See supra § 485. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


———. 


§§ 490-491] 


[§ 490] 2. Dogs—a. Intentional Injury or Kill- 
The owner of a dog has such 
property in him that’ he may maintain an action 
for the wrongful killing or injuring of him.?* 
right is not lost by the fact that the owner kills 
him under the honest but mistaken belief that he is 
Except in the-case of mad ** or 
vicious *® dogs, or where it is necessary in self-de- 
fense,®° or in defense of property,*! or where some 
statute authorizes it,?* no one but the owner of a 


ing—(1) In General. 


fatally injured.?? 


dog has the right to kill it.%% 


Effect of statute making taxed dog property. It 
has been held that: the common-law right of action 
for an injury to a dog is not modified or limited 
by a statute providing that dogs which are regis- 
tered and taxed become property for all purposes, 
and the owner of an unregistered, untaxed dog may 
But there is no lia- 
bility for killing such a dog where the statute au- 


recover for an injury to it.%4 


*thorizes it.®> 
[§ 491] 


26. U.S.—Sentell v. New Orleans, 
etc., R. Co., 166 U. S. 698, 17 SCt 693, 
41 L. ed. 1169 (dictum). 

, Ala.—Louisville, ete, R. Co. 
Fitzpatrick, 129 Ala. 322, 298 859, 87 
AmSR 64; Ward v. State, 48 Ala. 161, 
AT. Am R "31; White v. Brantley, 37 
Ala. 430; Parker v. Mise, 27 Ala. 480, 
62 AmD 17176. 

Ark.—St. Louis, etc., R. Co. v. Stan- 
field, 63 Ark. 643, 40 SW 126, 37 LRA 
659; Haywood v. State, 41 Ark. ,479 


(dictum). 
McConnell, 80 


Cal.—Johnson  v. 

Gal. 545, 22) P 219. 

Conn.—Williams v. Mead, 80 Conn. 
434, 68 A 1009. 

Del. —Harrington vy. Hall, 22 Del. 
. 72, 63 A 875. 

D. C—Washington v. Meigs, 8 D. 
C.. 53, 29 AmR 578. 

{ Ill.—Brent v. Kimball, 60 Ill. 211, 
14 AmR 35; Anderson v. Smith, 7 Ill. 
A. 354. 

Ind.—Lowell v. Gathright, 97 Ind. 
313; Jacauay v. Hartzell, 1 Ind. A. 
500, 27 NE 1105. 

Iowa.—Marshall vy. Blackshire, 44 


Ky.—Com. v. Hazelwood, 84 Ky. 
681, 9 SW 489, 8 KyL 586; Jarvis v. 
Porter, 15 Kyl 447, 

Me.—Chapman v. Decrow, 93 Me. 
378, 45 A 295, 74 AmSR 357; State 


Towa 475. 


y,, Harriman, 75 Me. 562, 46 AmR 
Mass.—Uhlein v. Cromack, 109 
Mass. 4 
Mich.—Ten Hopen v. Walker, 96 


Mich. 236, 55 NW 657, 35 AmSR 598; 
Heisrodt v. Hackett, 34 Mich. 283, 22 
AmR 529. 

Miss.—Jones v. Illinois Cent. R. 
Co.,.75 Miss. 970, 23 S 358. 

Mo.—Reed AM Goldneck, 112 Mo. A. 
310, 86 SW 1104 


53 NW 589, 17 LRA yak 

N. H. 34 N. H. 
Dad. 169 AmD 516; Norton v. Ladd, 5 
N. H. 203, 20 AmD 573. 

N. Y.—Rowan v. Sussdorff, 147 
App. Div. 673, 132 NYS 550: Dunlap 
v. Snyder, 17 Barb. 561; Gibbons v. 
Van Alstyne, 9 NYS 156; Peo. v. 
McMaster, 10 AbbPrNS 132; Brill v. 
Flagler, 23 Wend. 354; Peo. v. Ma- 
loney,) Park. ‘Cr, 593: 

N. C.—Beasley v. Byrum, 163 N.C. 
3. 4,79. SH 270° [cit. Cyel: Moore v. 
Charlotte Electric RR. wietesai Cove 136 
N. C. 554, 48 SE 822, 67 LRA’ 470; 
Mowery v. Salisbury, 82 N. C.. 175; 
State v. Latham, 35 N. C. 33; Perry 
Me pippsy) S2cN. C259 ..51 AmD 387; 


Dodson v. Mock, 20 N. C. 282, 32 
FAM: 6.7. Ft 
Oh.—State v. Lymus, 26 Oh. St. 


400, 20 AmR 722. 

gyre bent v. Stroh, 6 Serg. & R. 
S. C.—Salley v. Manchester, etc., R. 

Co.,'54 S.C. 481, 32) SH 526, 71- AmSR 


(2) Trespassing Dogs. 
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This 


with his dogs;%* 


1 39 
ing. 


person killing a 


trespasses.*? 
It is well set- | does not justify 


810. Compare Wilson v. Wilmington, 
etch.) Com 4445'S.) (CH iy 95 25 

Tenn.—Citizens’ Rapid-Transit Co. 
v. Dew, 100 Tenn. 317, 45 SW 790, 66 
AmSR 754, 40 LRA 518; Fink v. 
Hyans,, 95 Tenn. 413.5 32. SW 307; 
Wheatley v. Harris, 4 Sneed 468, 70 
AmD 258. 

Tex.—Heiligmann y. Rose, 81 Tex. 
222, 16 SW 931, 26 AmSR 804, 13 


DRA 272: St. “Louis, etc.;. R. iCol- v: 
Hauks, 78 Tex. 300, 14 SW 691, 11 
LRA 383; Hurley v. State, 30 Tex. 


A. 333, 17°: SW 455, 28 AmSR 916. 

Va.—Davis v. Com., 17 Gratt. (58 
Va.) 617. 

Eng.—Millar v. Taylor, 4 Burr. 
2303, 98 Reprint 201; Clark v. Web- 
ster, 1 C. & P. 104, 12 ECL 71; Athill 
v. Corbet, Cro. Jac. 463, 79 Reprint 
396; Edwards v. Engleton, Hob. 283, 
80 Reprint 429; Wright v. Wrain- 
scott, 2 Keb. 237, 84 Reprint 147, 1 
Lev. 216, 83 Reprint 376, 1 Saund. 84, 
85 Reprint 93, 1 Sid. 336, 82 Reprint 
1141; Ireland vy. Higgins, Owen 93, 
74 Reprint 924; Chambers v. Wark- 
house, 3 Salk. 140, 91 Reprint 739; 
Filow’s Case, Y. B. 12 Hen. VIII 3; 
lL BMawkins BP. .Ci.93; 8.23. 

[a] Limitation of rule in Georgia. 
—In Jemison v. Southwestern R.. Co., 
75 Ga. 444, 58 AmR 476 [foll Strong 
v. Georgia R., ete., Co., 118 Ga. 515, 
45 SE 366], it was held that while 
the owner could maintain an action 
for the wanton and malicious killing 
of his dog he could not maintain 
an action for the unintentional, al- 
though negligent, destruction of it. 
These cases were doubted but ad- 
hered to in Columbus R. Co. v. Wool- 
folk * 128 Gay 631, s58u SHG152; 7119 
AmSR 404, 10 LRANS 1136; Alabama 
Great So. R. Co. v. Cureton, 11 Ga. 
A. 85, 74 SE 717. 

27. Citizens’ Rapid-Transit Co. v. 
Dew, 100 Tenn.- 317, 45 SW 790, 66 
AmSR Ce 40 LRA 518. 


28. See infra § 493. 

29. Bes infra § 492. 

30. See infra § 499. 

81. See infra §§ 496-498. 

82. See infra §§ 492. 497, 498. 

33. Brent v. Kimball, 60 Ill. 211, 


14 AmR 35; Hinckley v. Emerson, 
4 Cow. (N. Y.) 351, 15 AmD 383. 
34. Jarvis v. Porter, 15 KyL 447. 


835. See infra § 495. 
36. Del.—Harrington v. Hall, 22 
Ill.— Brent v. Kimball, 211, 

D45AmR. 35. 

Towa.—Marshall v. Blackshire, 
Mich.—McChesney vy. Wilson, 132 

Mich. 252, 93 NW 627, 1 AnnCas 191 

and note; Ten Hopen v. Walker, 96 
Miss.—Hodges v. Causey, 77 Miss. 

353, 26 S 945, 78 AmSR 525, 48 LRA 

95. 


Del. 72, 63 A 875. 
60 Ill. 
44 
Iowa 475. 
Mich. 236, 55 NW 657, 35 AmSR 598. 
Mo.—Reed v. Goldneck, 112 Mo. A. 
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tled that the mere trespass of a dog will not jus- 
tify a landowner in killing it, and the owner of the 
dog may recover its value from one who kills it 
on account of a simple trespass to land.*® 
bility of a landowner for the unnecessary killing 
of a trespassing dog is not affected by the fact that 
he has notified plaintiff not to trespass on his lands 


This lia- 


or not to permit his dogs to tres- 


pass on defendant’s land;** or by the fact that he 
has posted notices on his land forbidding trespass- 
The principle*is the same as with respect to 
other domestic animals.*° 

Registered dog. The rule imposing lability on a 


trespassing dog applies with espe- 


cial force where the dog was registered under a 
statute providing for the registration of dogs.4*1 
Effect of trivial offense by dog. 
offenses by a trespassing dog will not justify the 
killing of it by the owner of the land whereon it 
Thus the barking or howling of a dog 


Simple trivial 


killing him if it can be otherwise 


310, 86 SW 1104; Fisher y. Badger, 

95 Mo. A. 289, 69 SW 26; Fenton v. 
Bisel, 80 Mo. A. 135; Woolsey Vv. 
Haas, 65 Mo. A. 198; Dudley v. Love, 
60 Mo. A. 420; Gillum y. Sisson, 53 
Mo. <A. 516. © 

R. I.—Harris v. Eaton, 20 R. I. 81, 
37 A 308. 

Eng.—Corner v. Champneys 
Deane v. Clayton, 2 Marsh. 584]. 

See Tyner v. Cory, 5 Ind. 216. 

[a] Landowner liable for killing 
by agent.—The landowner is liable 
for the killing of a dog which was 
done by his agent acting under his 
special or general direction. Har- 
rington v. Hall, 22 Del. 72, 63 A 875. 

[b] Under the Kentucky act of 
Jan. 31, 1865, (1) an unattended tres- 
passing dog could be killed without 
incurring liability... Barret v. Utley, 
12 Bush 399; Bradford v. McKibben, 
4 Bush 545s (2) Under this act it 
was held that the temptation induc- 
ing the dog to trespass, ‘‘even though 
it be for the propagation of his 
species,” was no protection to him. 
Bradford v. McKibben, supra. 

37. Hodges v. Causey, 77 Miss. 
353, 26 S 945, 78 AmSR 525, 48 LRA 
95 (holding, ‘however, that such no- 
tice may be considered in determin- 
ing the reasonableness of, or neces- 
sity for, destroying him). 

Harris v. HKaton, 20 R. I. 81, 37 


- ‘Harrington v. Hall, 22 Del. 72, 
63 A 875; Corner vy. Champneys [cit 
Deane v. Clayton, 2 Marsh. 584]. See 
Protheroe v. Mathews, 5 C. & P. 581, 
24 ECL 718 (where the attention of 
the jury was directed to the fact that 
verbally and by posted notices the 
owner of the dogs killed had been 
notified that trespassing dogs would 
be shot, but the defense was made 
dependent on the fact that the dogs 
were chasing deer at the time they 
were shot). 


[eit 


40. See supra § 484. 

41. Harrington v. Hall, 22 Del. 72, 
63 A 875. , 

42. Ind.—Jacquay v. Hartzell, 1 


Ind. A. 500, 27 NE 1105 [cit Din- 
widdie v. State, 103 Ind. 101, 2 NE 
aiat Lowell v. Gathright, 97 Ind. 

Mich.—Bowers v. Horen. 93 Mich. 
420, 53 NW 535, 32. AmSR 513, 17 
LRA 1773. 

N. Y.—Hinckley v. 
Cow. 351, 15 AmD 383. 

N. C.—-Perry Vap ehippsey daa Nene. 
259, 51 AmD 387; Dodson vy. Mock, 
20+ Ns. CF i282; 32) AmD 677. 

Pa.—Decker v. Holgate, 
LegN ; 

“Tt would be monstrous to require 
exemption from all fault as a condi- 
tion of existence.’”’ Dodson vy. Mock, 
20 N. C. 282, 32.AmD 677. 

[a] Mllustrations.—(1) The fact 
that a dog left tracks on a fresh\y 


Emerson, 4 


5 wlaack 
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prevented.** And, in the absence of statute,** the 
same rule applies as to chasing or worrying ani- 
mals.*° But a dog which habitually haunts a dwell- 
ing house by day and night, and disturbs the peace 
and quiet of the inmates by barking and howling, 
which annoyances cannot be otherwise prevented, 
may be killed.*® 

[§ 492] (3) Vicious Dogs. 
cious dog roaming at large, which is accustomed to 
bite mankind and animals, or which is endangering 
the safety of persons and property, is a common 
enemy and a public nuisance, and may be lawfully 
killed.#7 But the mere fierceness of a dog and his 
attempts to bite, or even his actual biting, will not 
justify another person than the one chased or bitten 
in killing the dog at a different time,*® and espe- 
cially not where it is necessary to go upon the 
owner’s premises for that purpose.*® 

Under the English Dogs Act, 1871, an order of 
court may be obtained, requiring a dangerous dog 
to be kept under proper control or destroyed. It 
is not necessary to prove that the dog is dangerous 
to mankind.®° Nor is it necessary that the court 
give the owner the option of keeping the animal 
under proper control before ordering its destruc- 
tion.° The jurisdiction of the court is confined to 
cases in which an owner within the jurisdiction fails 
to keep his dog which is dangerous under proper 
control.6? But the court has jurisdiction when an 
painted porch, was found once in a 
henhouse, came about the house at 


night, chased cats, and _ barked 
(Bowers v. Horen, 93 Mich. 420, 53 


480, 62 AmD 776. 
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A ferocious and vi- 


47. Ala.—Parker v. Mise, 27 Ala. 


Conn.—Woolf. v. Chalker, 31 Conn. 
121, 81 AmD 175; Johnson v. Patter- 


44 “me asi Ce By 
[§§ 491-495 


owner of a dangerous dog within the jurisdiction 
fails to keep his dog under proper control, val- 
though the dog is outside the jurisdiction.** 

[§ 493] (4) Mad Dogs. Any person may kill a 
mad dog, or one that is justly suspected of being 
mad, or that is known to have been bitten by a dog 
whieh was mad.>4 

[§ 494] (5) Licensed or Taxed Dogs. The facts 
that a dog is licensed,®® or listed for taxation, and » 
that the tax is paid, a6 will not defeat the right to 
kill it when the circumstances justify such a course. 

[§ 495] (6) Unlicensed or Uncollared Dogs. It 
is within the police power of a state to make the 
payment of a license or tax on a dog and the proper 
tagging of it conditions precedent to a recovery for 
the killing of it.°7 Statutes or ordinances provid- 
ing for the killing by peace officers of unlicensed 
dogs, or dogs without collars or unmuzzled, ia- 
phiedly forbid a killing by private persons 58 and 
an unlicensed dog may not lawfully be killed, as a 
public nuisance, by a private person who does not 
suffer therefrom damages peculiar to himself and — 
distinet from the injury to the public.°® But a stat- 
ute authorizing any person to kill dogs which are 
unlicensed and without a collar, whenever or 
wherever found, authorizes the killing, without a 
warrant, of a licensed dog having no collar, provided 
it can be done without trespassing.®° Actual notice 
of the ownership of such a dog will not render liable 

Mo.—Fisher vy. Badger, 95 Mo. A. 
289, 69 SW 26. 


N. Y.—Putnam v. Payne, 13 Johns. 
2 NYCityCti 


NW 535, 32 AmSR’°513, 17 LRA 773), 
or (2) stole an egg, snapped at one 
man’s heel and barked at another’s 
horse, and was suspected of having, 
years before, worried a sheep (Dod- 
son v. Mock, 20 N. C. 282, 32 AmD 
677), will not put a dog out of the 
pale of the law and justify any per- 
son in killing him. 


43. McChesney v. Wilson, 132 
Mich. 252, 93 NW 627, 1 AnnCas 191; 
eri v. Flagler, 23 Wend. (N. Y.) 

44, See infra 497. 

45. Ill—Spray v. Ammerman, 66 
Ill. 309. : 

Mass.—Livermore v. Batchelder, 
141 Mass. 179, 5 NE 275 

Mich.—McChesney v. Wilson, 132 


Mich. 252, 98 NW 627, 1 AnnCas 191. 

N. Y.—-Boecher v. Lutz, 13 Daly 
28; Hinckley v. Emerson, 4 Cow. 351, 
15 AmD. 383; Leonard v. Wilkins, 9 
Johns. 233. 

Eng.—Janson v. Brown, 1 Campb. 
41; Wright v. Wrainscott, 2 Keb. 
237, 84 Reprint 147, 1 Lev. 216, 83 
Reprint 376. 1 Saund. 84, 85 Reprint 
93, 1 Sid. 336, 82 Reprint 1141. 

{a] he chasing of a hare by a 
trespassing dog will not justify the 
landowner in taking or killing the 
dog. Athill v. Corbet, Cro. Jac. 463, 
79 Reprint 396; Vere v. Cawdor, 11 
Bast 568, 570, 108 Reprint 4125 
(where Lord Ellenborough said: ‘‘The 
question is, whether the plaintiff's 
dog incurred the penalty of death 
for running after a hare in another’s 
ground? And if there be any prece- 
dent of that sort, which outrages all 
reason and sense, it is of no author- 
ity to govern other cases’’). 

46. Woolf v. Chalker, 31 Conn. 
121, 81 AmD_175; Meneley v. Car- 
son, 55 Ill. A. 74; Brill v. Flagler, 23 
Wend. (N. Y.) 354. See also Hubbard 
v. Preston, 90 Mich. 221, 51 NW 209, 
30 AmSR 426, 15 LRA 249 and note 
(where defendant was absolved from 
liability where it appeared that, after 
suffering for a long time from dogs 
congregating on his lawn and there 
barking, quarreling, and fighting, he 
shot among them, but not at any par- 
mate dog, and killed plaintiff's ani- 
mal). 


son, 14 Conn.‘l, 35 AmD 96. 

Ill.—Brent v. Kimball, 60 Ill. 211, 
a site 35; Meneley v. Carson, 55 Til. 

Ind.—Jacquay v. Hartzell, 1 Ind. A. 
500, 27 NE 1105. 

Me.—State v. Harriman, 75 Me. 562, 
46 AmR 423. 

N. H.—Aldrich v. Wright, 53 N: H. 
398, 16 AmR 339. 

N. Y.—Dunlap v. Snyder, 17 Barb. 
561; Maxwell v. Palmerton, 21 Wend. 
407: Loomis v. Terry, 17 Wend. 496, 
31 AmD 306; Hinckley v. Emerson, 4 
Cow. 351, 15 AmD 383; Putnam v. 
Payne, 13 Johns. 312; Boecher v. 
Lutz, 2 NYCityCt 205 note; Laverty 
Vv. Hogan, 2 NYCityCt 197. 

C.—Perry v. Phipps, 32 N. C. 
259, “51 AmD 887; Dodson v. Mock, 20 
N. C. 234, 32 AmD 677. 

Pa.—King Vilrkline 46oo Pari 318% 
Bowers v. Fitzrandolph, Add. 215; 
Finnerty v. Lamareaux, .10 Kulp 
pare Decker v. Holgate, 5 LackLegN 

Vt.—Brown v. Carpenter, 26 Vt. 
638, 62 AmD 603. 

Eng.—Keck v. Halstead, 2 Lutw. 
1494, 125 Reprint 823 (where defen- 
dant was held to be justified in kill- 
ing a. vicious dog accustomed to bite 
mankind which came upon his prem- 
ises and prevented him, through fear, 
from going out of his house). 

[a] It is the duty of a police of- 
ficer to kill a vicious dog. People v. 
Board of Metropolitan Police, 15 Abb 
Pr (N. Y.) 167, 24 HowPr 481. 

48. Perry v. Phipps, 32 N. C. 259, 
51 AmD 387. 

49. Uhlein v. Cromack, 109 Mass. 


273: Perry vi! Phipps,!/32 §Ne Cl259} 
51. AmD 387. 

50. Williams v. Richards, [1907] 
2K. B. 88. 


51.) Rex” yo Dymock,’ U7, Pay. 
593 [foll Pickering v. Marsh, 43 L. t 
M; iC: 143). 

52. Lockett v. Withey, 21 Cox C. 


‘Lockett v. Withey, 21 Cox Cc. 


8. 
. Conn.—Woolf v. Chalker, 31 
Conn. 121, 81 AmD 175. 

Ill.—Brent v. Kimball, 60 Ill. 211, 
14 AmR 35. 
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C.—Perry v. Phipps, 32 N. C. 
259, “51 AmD 387. ; 
Eng. —Keck v. Halstead, Lutw. 


1494, 125 Reprint 823. 

55. Simmonds v. Holmes, 61 Conn. 
1,,23 A‘702; 15 DRA $253: 

56. Warney v. Vanarsdall, 139 Ky. 
247, 129 SW 589. 

[a] Validity of statute.—A pro- 
viso in a statute, that dogs taxed 
shall be property, is not inconsistent 
with another portion of the act au- 
thorizing any person to kill a dog 
“at large, away from the premises 
occupied by the owner, and unaccom- 
panied by any person’ where “the 
proviso itself implies that there may 
be a lawful killing of such animal, 
and circumstances under which there 
may be such lawful killing are de- 
scribed in the general scope of the 
act.” Griggs v. pistons; 52. Ohars St. 
601, 602, 40 NE 891. 

57. Sentell v. New Orleans, etc., 
R. Co., 166 U.S. 698, 17 SCt 693, 41 
L. ed. 1169. See also Jordan v. Mc- 
Gill, 43 App. Div. 264, 60 NYS 33. 

[a]. In Connecticut it has been 
held that, owing to a statutory enact- 
ment, no recovery can be had for the 
negligent killing of an unlicensed dog 
over six months of age. Dickerman 
v. Consolidated R.) Co., 79 Conn. 427, 
65 A 289, 8 AnnCas 417. 

[b] In Vermont, under Pub. St. 
§ 4623, requiring dogs to be licensed 
in the,name of the owner or keeper, 
and to wear a collar bearing the own- 
er’s or keeper’s name, it is sufficient 
if the dog is licensed in the owner’s 
name and wears a collar bearing its 
keeper’s name. PP tate v. Boardman, 
87 Vt. 44, 87 A 5 

58. Lowell v. F ansesiercs 97 Ind. 
313; Chapman v. Decrow, 93 Me. 378, 
45 A 295, 74 AmSR 357; Smith v. St. 
Paul Sie R. Co. 79 Minn. 254, 82 
NW 577. 

59. Chapman y. Decrow, 93 Me. 
378, 45 A 295, 74 AmSR 357. 

60. Moore. v. Mills, 191 Mass. 56, 
77 NE 6388; Morewood v. Wakefield, 
133 Mass. 240; McDerment v. Taft, 
83 Vt. 249, 75 A 276, 138 AmSR 1083. 
And see State v. Kelley, 86 Vt.5+237, 
84 A 861, 42 LRANS 437 and note. 


——-_ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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a person authorized by law to kill it,*1 nor is it ma- ; the provisions of the statute, may go upon the 


terial that defendant killed the dog for another 
reason.®* 

Killing by another. dog. Authority to persons 

generally to kill any unlicensed dog running at large 

will not be extended by construction so as to pre- 
vent a recovery for the killing of such a dog by 
another dog.®* 

Dogs running at large. In order to justify the 
killing of an ‘unlicensed or unregistered dog, under 
a statute giving authority to kill such dogs when 
found running at large, it is necessary for de- 
fendant to show that the dog was at large at the 

time of the killing;** and he is liable where he kills 
it on the owner’s premises,® or within the sight, and 
under the control, of the owner or keeper, or mem- 
bers of his family,®* or where the dog is engaged 
in hunting, and is followed by his master, although 
out of the latter’s sight and hearing.®? 

Right to enter upon premises of owner. Although 
‘@ peace officer, acting under a warrant issued in 
pursuance of statutory authority, may kill unli- 
censed and untagged dogs, and, in accordance with 


[a] Conversion.—Such a _ statute 


| Common Law. 


ises.—By statute in Kentucky, if a 


premises of the owner for that purpose,®® he is 
hable where he enters the dwelling house of the 
owner, over the protest of a member of the fam- 
ily, and removes the dog and kills it,®® or where he 
is without proper process and goes upon the prem- 
ises of the owner and kills the dog.7° And where 
a statute authorizes any one to kill an uneollared 
dog whenever and wherever found, a person is not 
justified in entering the premises of another, with- 
out such other’s consent, and removing a dog and 
killing’ it.74 

[§ 496] (7) In Defense of Property—(a) At 
Under the common law it is jus- 
tifiable to kill a dog in defense of the property of 
the person killing it.7* It is immaterial that the 
slayer’s premises are insecure against trespassing 
dogs;7* or that the animals of defendant, in de- 


| fense of which the dog was killed, were at the 


time trespassing on plaintiff’s land.** The right to 
kill a dog in defense of the property of the slayer 
is not influenced by the fact that the owner of the 
dog is ignorant of its vicious propensity.’® It is 


ance of his family and the great risk 


will not authorize a person to con- 
vert a collarless dog to his own use. 
pauomings v. Perham, 1 Metc. (Mass.) 


[b] Collar without number.—Un- 
der Mass. Rey. L. c 102 § 143, author- 
izing anyone to kill a dog not col- 
lared according to the statute, and 
§ 128 requiring the owner or keeper 
to cause it to wear a collar marked 
with the owner’s name, and its regis- 
tered number, the killing of a dog 
was justifiable, where it had on a col- 
lar with its owner’s name, but no 
registered number on it, although the 
owner of the dog had acted in good 
faith, having understood that the dog 
was to have the same registered 
number as one of his that had died. 
aaa v. Mills, 191 Mass. 56, 77 NE 


638. 

61. Morey v. Brown, 42 N. H. 373. 

[a] Dog at large with owner.— 
Under a statute empowering any per- 
son to kill a dog without a collar, a 
killing is justified if the dog is out 
of the inclosure of his owner, with- 
out a collar, although he is under the 
immediate .care of the owner, and 
this is known to the person killing 
the dog. Tower v. Tower, 18 Pick. 
(Mass.) 262; Fraser v. Sinclair, 7 
EastLR 408, 8 EastLR 3 (where de- 
fendant was refused costs because of 
his wanton act). 

62. Moore v. Mills, 191 Mass. 56, 
77 NE 638; McDerment v. Taft, 83 
Vt. 249, 75 A 276, 188 AmSR 1083. _ 

63. Heisrodt v. Hackett, 34 Mich. 
283). 285, 22. AmR.(529. (where, the 
court said: “The legislature, un- 
doubtedly, in adopting this statute, 
contemplated that at least some judg- 
ment would be exercised by the per- 
son before killing the dog; that he 
would take some steps to ascertain 
whether the dog was licensed and 
collared before killing him, and if 
... not... then for that reason and 
that alone he should be killed. No 
such judgment or discretion [could 
be exercised by a dog]’’). 

64. Swann v. Bowie, 23 F. Cas. No. 
AS G72) 2-Cranch ‘C.-C, 224. 

' [a] A dog which has escaped from 

its owner and is being pursued to re- 
turn it to confinement is at large, 
within the meaning of an ordinance 
ordering all dogs to be confined at 
certain seasons of the year. Julienne 
v. Jackson, 69 Miss. 34, 10 S 43, 30 
AmSR 526. : 

[b] A Boe on a City street, and 
unattended, is within a statute au- 
thorizing the killing of dogs found 
roaming about the country unattend- 
ed by the owner. Walker v. Towle, 
156 Ind. 639, 59 NE 20, 53 LRA 749. 

{c] Roaming on another’s prem- 


dog is found roaming on the prem- 
ises of another, unattended by his 
owner or keeper, he may be killed by 
the owner of the premises on which 
he is found, however innocent such 
dog may be. Bradford v. McKibben, 
4 Bush (Ky.) 545. 

[ad] Dog not in care of person.— 
A dog weighing one hundred and 
eighty pounds in charge of a child 
six years old is not under the care 
of any person. Ford vy. Glennon, 74 
Conn. 6, 49 A 189. 

65. Lowell v. Gathright, 97 Ind. 
313; McAneany v. Jewett, 10 Allen 
(Mass.) 151. 

66. Brown v. Graham, 80 Nebr. 
281, 114 NW 153. 

67. Wright v. Clark, 50 Vt. 130, 
28 AmR 496. 

[a] Eiability for killing or injur- 
ing dogs.—Where a by-law passed 


under the authority of subsecs. 1, 2}: 


of § 540 of the Consolidated Munici- 
pal Act of 1903, justifies the killing of 
any dog found running at large more 
than half a mile from the premises 
of its owner, a dog is to be deemed 
“found” within the meaning of the 
by-law where it is first seen by its 
pursuers, and it cannot lawfully be 
killed if, having been first seen less 
than half a mile from its’ owner’s 
premises, it subsequently goes be- 
yond that distance. McNair v. Col- 
lins, 27 Ont. L. 44, 6 DomLR 510, 3, 
OntWN 1639, 22 OntWR 891, AnnCas 
1913C 964 and note. 5 

68. Blair v. Forehand, 100 Mass. 
136, 97 AmD 82, 1 AmR 94. . 

[a] For form of warrant authoriz- 
ing a constable to kill a dog see Biair 


v. Forehand, 100 Mass. 136, 97 AmD |}: 


82, 1 AmR 94, 

69. Cozzens v. Nason, 
275 (holding that, under Mass. Act 
[1867] e¢ 1387, unless the owner con- 
sents, a constable has no right to 
enter a dwelling house for the pur- 
pose of executing a warrant for the 
killing of an unlicensed dog). 


70. In re Ackerman, 6 Cal. A. 5, 
91 P 429. 
71. Kerr ov. Seaver, 11. Allen 


(Mass.) 151, 152 (where the action 
was I 

‘ages were awarded, the court said: 
“Whether he [the defendant] might 
have been held liable for the value of 
the dog also is not before us,” and 
citing Bishop v. Fahay, 15 Gray 
(Mass.) 61, where the value of the 
dog was recovered c 
‘similar circumstances; and referring 
to the statute the court said it “can- 
inot reasonably be construed as giv- 


109 Mass. |: 


in trespass and nominal dam- |, 


in case under |! 


of a breach of the peace’’). 

72. Ala.—Thompson y. State, 67 
Ala. 106, 42 AmR 101. 

Conn.—Ford y. Glennon, 74 Conn. 6, 
49 A 189; Simmonds v. Holmes, 61 
Conn. 1, 23 A 702, 15 LRA 253; Woolf 
v. Chalker, 31 Conn. 121, 81 AmD 175. 


Del.—Harrington v. Hall, 17 Del. 
72,,63 A 875. 
15 Ida. 


Ida.—State v. Churchill, 
645, 98 P 8538, 19 LRANS 885 and 
note, 16 AnnCas 947 and note. 

Ill.—Spray v. Ammerman, 66 Ill. 
309; Lipe v. Blackwelder, 25 IH. A. 
119; Dunning v. Bird, 24 Ill. A. 270; 
Anderson v. Smith, 7 Tll. A. 354 [dist 
es v. Kimball, 60 Ill. 211, 14 AmR 


lowa.—Marshall v. Blackshire, 44 
Iowa 475. 


Me.—Chapman y. Decrow, 93 Me. 
378, 45 A 295, 74 AmSR 357. 
Mass.—Nesbett v. Wilbur, 177 


Mass. 200, 58 NE 586; Livermore v. 
‘Batchelder, 141 Mass. 179, 5 NE 275. 

Mo.—Reed v. Goldneck, 112 Mo. A. 
310, 86 SW 1104; Fisher v. Badger, 
95 Mo. A. 289, 69 SW 26; Fenton yv. 
Bisel, 80 Mo. A. 1385; Brauer v. Eng- 
lish, 21 Mo. A. 490. 

N. Y.—Boecher v. Lutz, 13 Daly 28; 
Hinckley v. Emerson, 4 Cow. 351, 15 
AmD 383; Leonard vy. Wilkins, 9 
Johns. 233. 

N. C.—Morse v. Nixon, 53 N. C. 35; 
State v. Latham, 35 N. C. 33; Parrott 
Cegnar eee: 20°N. C, 242,° 32 AmD 


Pa.—King v. Kline, 6 Pa. 318; 
‘Decker v. Holgate, 5 LackLegN 56. 
i R. I.—Harris v. Baton, 20 R. I. 81, 
37 A 308, : 
Janna tee v. Spaulding, 41 Wis. 
Eng.—Janson v. Brown, 1 Campb. 
‘41; Protheroe v. Mathews, 5 C. & P. 
581, 24 ECL 718; Wells v. Head, 4.C, 
& P..568, 19 ECL 653; Wadhurst v. 
(Damme, Cro. Jac. 45, 79 Reprint 37; 
iVere v. Cawdor, 11 East 568, 103 Re- 
‘print 1125; King v. Rose, 1 Freem. 
347, 89 Reprint 258, 8 Keb. 228, 84 
‘Reprint 691, T. Raym. 228, 83 Re- 
‘print 118;- Barrington. v. Turner, 3 
Lev. 25, 83 Reprint 558. : 
; [a] Right of action cumulative.— 
The right to an action against the 
‘owner of a dog for injury done is 
cumulative to the prior right of mak- 
‘ing a reasonable defense to protect 
‘property from such assailants, An- 
derson v. Smith, 7 Ill. A. 354... 


| ho Dunning v.' Bird, 24 Ill. A. 
270. 
74. King v. Rose,-1 Freem. 347, 89 


Reprint 258, 3 Keb. 228, 84 Reprint 


‘ing to every citizen a license to hunt 691, T. Raym,. 228, 83 Reprint 118. 


or pursue these animals into a neigh- 
bor’s dwelling house, to the disturb- 


75. Parrot v. Hartsfield, 20 N. C. 
242, 32 AmD 673. 
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not incumbent on defendant to prove that he was 
the owner of the property in peril from the dog.’® 

Other dogs. It seems that, under some circum- 
stances, a person is justified in killing a dog which 
has attacked and is wounding and injuring his dog, 
if such killing is necessary to save the latter from 
serious injury;77? but not if the killing is done un- 
necessarily, or as an act of vengeance.’§ 

Protected wild animals. Where dogs were set 
upon a trespassing deer, and chased it into the deer 
owner’s park and there killed it, it was held that 
the deer owner was justified in killing the dogs.?® 

Inanimate property. It seems that a dog may be 
killed to prevent injury to inanimate as well as to 
animate property,®° and the mode of inflicting the 
injury is immaterial.®? 

[§ 497] (b) Under Statutes. The very common 
disposition of dogs to attack, worry, and kill other 
domestic eed particularly sheep, has been the 
cause of much legislation tending to the extension 
of the right to kill dogs in defense of property. 
Probably in every jurisdiction statutes have been 
enacted conferring a general right to kill any dog 
detected in the act of chasing, worrying, or killing 
other domestic animals or doing any other mis- 
ehief.8? The common-law right to kill-a dog in pro- 
tection of property generally is not affected or lim- 
ited by statutes specially conferring the right to kill 


76. Reed v. Goldneck, 112 Mo. A. 
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to him the knowledge of 


[$§ 496-498 


in defense of specified animals.s* Such statutes 
are but an affirmation of the common law,°*+ and 
usually they justify the killing of a dog detected 
and while actually engaged in the act which outlaws 
it, such as the chasing, worrying, or killing of other 
domestic animals.8> The right to kill a dog to pre- 
vent a threatened injury to domestic animals is not 
abridged by a provision in the statute making the 
owner of the dog liable for a penalty in failing to 
kill the dog after notice of its mischievous acts.%® 
And a statute authorizing the killing of a dog known 
to worry or kill sheep is not repealed by an act 
providing for the payment of damages to the sheep 
owner out of a fund raised by taxing dogs.§? 

Dog not in care of person. Under a statute con- — 
ferring the right to kill a dog not in the eare of any 
person, which is found doing or attempting to do 
mischief, the killing is justified where the person 
in charge of the dog is wholly incompetent to con- 
trol it.8§ 

[§ 498] (c) Limitations of Right. Whether de- 
fense of property is a justification for the killing 
of a dog depends upon a number of variable facts 
such as the imminence and nature of the danger, the 
kind of property in peril, from whom or what the 
danger proceeds, the relative importance of the 
harm threatened, and that which is done in de- 
fense.®® 


to such, an interpretation of the stat- 
ute. The title of the law and the 


its mis- 


310, 86 SW 1104; Leonard v. Wilkins, 
$ Johns: (CN. Y.)) 233. 
77. Boecher v. Lutz, 2 NYCityCt 
205 note (where the dog killed at- 
tacked a muzzled dog, and, after be- 
ing driven away once, made a second 


Creer ging see Parrott v. Harts- 
field, 20 GC. 203, 32 AmD., 673. 
[a] Inability to separate.—W here 


a mastiff falls on another dog, the 
owner of the latter dog cannot jus- 
tify the killing of the mastiff unless 
there was no other way to save his 
dog, as that he could not take off 
the mastiff, ete. Wright v. Wrain- 
scott, 2 Keh. 237, 84 Reprint 147, 1 
Lev. 216, 83 Reprint 376, 1 Saund. 84, 
85 Reprint 93, 1 Sed. 336, 82 Reprint 
1141; Anonymous, 3 Salk. 139, 91 Re- 
print 739. 

78. Boecher v. Lutz, 2 NYCityCt 
205 note. And see Parrott v. Harts- 
field, 20 N. C. 203, 32 AmD 673. 

79. Barrington v. Turner, 3 Lev. 
25, 83 Reprint 558. See also Pro- 
theroe v. Mathews, 5 C. & P. 581, 24 
ECL 718. As to rule under statutes 
see infra § 497 note 82 [a]. 

80. Simmonds v. Holmes, 61 Conn. 
1, 11,°23"A 702, 15 LRA 253 (where 
the court said: ‘There is no war- 
rant at all for giving to the word 
property, or to the word mischief, 
this exceedingly restricted meaning. 
All the rules of construction are op- 
posed to such a claim. It would be 
strange indeed if a dog could be 
killed when attacking a live animal 
and yet could make off with impunity 
with the careass of one which the 
owner had killed and prepared for 
his own use or for market’); Fisher 
v. Badger, 95 Mo. A. 289, 294, 69 SW 
26 (where the court said: “It would 
be illogical to hold that a man could 
not defend his home from the intru- 
sion and depredations of dogs. It is 
said that, ‘every man’s dwelling is 
his castle, that even the king may 
not enter, if forbidden.’ If the king 
cannot enter against the owner’s 
consent, his dog cannot enter. What 
is the owner to do when he has se- 
eured his dwelling by closing his 
door, and finds, on awakening, in the 
nighttime, that it has been forced 
and entered by a thieving dog, and 
his property stolen or destroyed? He 
has no redress against the owner of 
the dog, even if he knew who such 
owner is, unless he could bring home 


chievous propensities’’). 

[a] Illustrations.—(1) It is justi- 
fiable to kill a dog running through a 
wheatfield (Lipe v. Blackwelder, 25 
Till. A. 119), (2) Ilying on a bed of 
young garden plants (Simmonds v. 
Holmes, 61 Conn. 1, 23 A 702, 15 LRA 
253), (3) or purloining provisions 
(Dunning v. Bird, 24 Ill. A. 270; Fish- 
er v. Badger, 95 Mo. A. 289, 69 SW 
26; King v. Kline, 6 Pa. 318). 

81. Simmonds v. Holmes, 61 Conn. 
1, 12, 23 A 702, 15 LRA 253 (where it 
was said: “But the plaintiff says 
that if the mischief referred to may 
be an injury to inanimate property, 
the law at least contemplates that 
the instrument of injury or mischief 
used by the dog must be his teeth 
and not his feet or body. It, is 
enough to say that the statute is en- 
tirely silent as to the mode of in- 
flicting the injury or doing the mis- 
chief. It is as truly mischief on the 
part of a dog to uproot garden veg- 
etables with his feet, as to pull them 
up with his teeth’’). 

82. See statutory provisions. 

' [a] Dogs attacking deer.—(1) By 
statute in some jurisdictions any per- 
son may lawfully kill any dog found 
hunting deer. See statutory provi- 
sions. (2) Under Vt. Acts (1898) p 
84 No. 108 § 8, any dog, without re- 
gard to its breed, or whether permit- 
ted to run at large, may be killed 
while it is hunting deer. Mossman 
v. Bostridge, 76 Vt. 409, 57 A 995. 
(3) During the close season a land- 
owner has. no such property in wild 
deer on his premises as will justify 
him in killing a trespassing ‘dog en- 
gaged in attacking them. Zanetta v. 
Bolles, 80 Vt. 345, 67 A 818. 

{b] Chickens.—Whether § 3 of the 
act of March 22, 1901, legalizes the 
summary killing of a dog found chas- 
ing, worrying, or wounding chickens, 
ouere. Moebius v. Williams, 84 N. 
JOT 5 4 OSTA 32 

83. Anderson v. Smith, 7 Il. A. 
354; Nesbett v. Wilbur, 177 Mass. 200, 
58 NE 586. Compare Brown v. Gra- 
ham, 80 Nebr. 281, 284, 114 NW 153 
(where the court said: “The defen- 
dant contends that his dog was a do- 
mestic animal, and that the plain- 
tiff’s dog was ‘within the meaning of 
this statute doing damage to his 
dog, and that he therefore had a 
right to kill him. We cannot agree 


provisions of the statute all show 
that the intent of the legislature was 
to give protection to sheep and those 
domestic animals which are ordina- 
rily the prey of dogs, and not to give 
the owner of one of the participants 
in a dog fight the right to kill the 
other dog’’). 

84. Fisher v. Badger, 95 Mo. A. 
289, 69 SW 26. : 

85. Marshall v. Blackshire, 44 
Iowa 475; Brown vy. Hoburger, 52 
Barb. (N. Y.) 15; Dunlap v. Snyder, ° 
17 Barb. (N. Y.).561;. Hinckley v. 
Emerson, 4 Cow. (N. Y.) 351, 15 AmD 
383; Campbell v. Brown, 1 Grant 
(Pa.) 82; Com. v. Gabby, 5 Pa. Dist. 
159; Finnerty v. Lamareaux, 10 Kulp 
(Pa.) 576; Harris v. Eaton, 20 R. I. 
SAEs ha As 308. 

Ta] “To worry” defined. — “To 
worry means to run after, to chase, 
to bark at.’”’ Marshall v. Blackshire, 
44 Towa 475, 477. 

[b] Chasing a cat is doing mis- 
chief within the meaning of the stat- 
UES ou eee v. Glennon, 74 Conn. 6, 49 


[c] Dog in. company of guilty 
dogs.—It is not lawful to kill a dog 
that may be found in company with 
other dogs that have been worrying 
cattle. oon v. Utley, 12 Bush 
(Ky.) 3 

86. Carpenters Vv. Lippitt, si Mo. 
Ast Brauer v. English, 21 Mo. A. 


87. Com. vy. Gabby, 5 Pa. Dist. 
159; Finnerty v. Lamareaux, 10 Kulp 
(Pa.) 576. 

88. Ford v. Glennon, 74.Conn. 6, 
49 A 189. See also supra § 495 note 
64 [da]. 

89. Anderson v. Smith, 7 Ill. A. 
354; Nesbett v. Wilbur, 177 Mass. 
200, 58' NE 586. 

‘Whether the killing of a dog is 
justifiable or not, as related to a civil 
case, seems to depend upon whether 
the killing was done, not necessarily 
while some act of depredation was ~ 
in progress, but under such circum- 
stances as that the killing was a fair 
act of prudence on the part of the 
person doing the killing, reasonable 
regard being had to the value of the 
dog, the value of the property men- 
aced, and the probability of present 
or future depredadiong: ” Miller vy. 
State, 5 Ga. A. 463, 63 SE 571. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


119; Anderson v. Smith, 


Dah 


§ 498] 


Imminence of danger and necessity for killing. 
Under the common law to justify the killing of a 
dog in defense of property there must be an ap- 
parent necessity for the defense, honestly believed 
to be real, and the acts of defense must in them- 
selves be reasonable.°® In other words it is neces- 
sary to show that the danger from its attack was 
imminent at the time, and that the injury could 
not otherwise have been prevented.°! In order to 
justify the killing of a dog to prevent injury to 
the property of the slayer, his apprehension of the 
injury must be a reasonable one, otherwise he is 


_hable.®? 


Under statutes. Where the statute merely reaf- 
firms the common law and confers the right to kill 
a dog only while it is actually engaged in the act 
which outlaws it, ordinarily the slayer must show 
that it was killed while in the act, or he will be 
held liable for its destruction.°? Under such a 
statute it is not enough that the dog may have wor- 
ried or killed a domestic animal before, nor that 
there is a belief or apprehension that he intends to 
do so, to justify the killing, but he must be in the 
act;°* the worrying and the shooting must be sub- 
stantially at the same time.®® A mere belief that 
it is worrying the animals is not sufficient to justify 
the killing of the dog; it must be made to appear 
Lipe v. Blackwelder, 25 Ill. A. 


7 Til. A. 354 
66 


90. 


91. Ill.—Spray v. Ammerman, 


Ill. 309. dant to show 


Me.—Chapman v. Decrow, 93 Me. 
378, 45 A 295, 74 AmSR 357. for “it hath been always taken for 
: Mich.—Hubbard v. Preston, 90]|the law, and universal usage is high 
Mich. 221, 51 NW 209, 30 AmSR| evidence of the law, 


ANIMALS 


killed, the court held the killing to 
be justified by the circumstances, and 
that it was not necessary for defen- 
“that there was no 
other mode of defending” the sheep; 2. 


stealing dog, found lurking about, or 


(3C.J3-] 157 


that it was actually engaged in worrying them.°® 
But such a statute has been construed to justify 
the killing of the dog on prompt pursuit from the 
scene of its mischief,’ where it is not permitted 
to escape from the view of the slayer;9* and the 
right of pursuit is sometimes expressly conferred 
by statute.°® It has also been held that, although 
a dog may not be actually engaged in doing mis- 
chief, if his conduct is-such as to create a reason- 
able apprehension of serious injury, or a renewal 
of former attacks, he may be destroyed! And in 
some jurisdictions the statutes outlaw not only dogs 
caught in the act of killing or worrying animals, 
but also dogs discovered under circumstances that 
satisfactorily show that they have recently been so 
engaged.? Where the statute confers the right to 
kill a dog known to have worried or killed sheep, 
the right to kill is not limited to the occasion when 
the dog is actually worrying or killing sheep, but it 
may be exercised at any time. And a dog may be 
killed where it is known to have killed a single 
sheep, although the statute uses the word ‘‘sheep’’ 
in the plural number.* But the injured person is 
not justified in going on the premises of the owner 
of the dog and there killing it for a past offense,® 
although its killmg might otherwise be justifiable.® 
Consideration of values. It has been held neces- 
obliged to wait until they have again 
begun their cruel work, before he 
can take effective measures to pro- 
tect his property’’). 
Brent v. Kimball, 60 Ill. 211, 
14 AmR 35; Reed v. Goldneck, 112 
Mo. A. 310, 314, 86 SW 1104 (where 


the court said: “The old statute au- 
thorizing the killing of the dog 


that a sheep- 


179, 180, 5 NE 275, the court said: 


426, 15 LRA 249. _ 

Mo.—Reed v. Goldneck, 112 Mo. A. 
310, 86 SW 1104. 

Nebr.—Brown v. Graham, 80 Nebr. 


281, 114 NW 153. 
N. 
p28. 


Y.—Boecher v. Lutz, U3 Daly. 


Pa.—King v. Kline, 6 Pa. 318. 
R. I.—Harris v. Eaton, 20 R. I. 81, 
37 A 308. 

Eng.—Wells v. Head, 4 C. & P. 568, 
19 ECL 653; Kellett v. Stannard, 2 
Ir. C. L. 156; Wright v. Wrainscott, 
2 Keb. 237, 84 Reprint 147, 1 Lev. 216, 
83 Reprint 376, 1 Saund. 84, 85 Re- 
print 93, 1 Sed. 336, 82 Reprint 1141. 

{a] Tllustrations of rule.—(1) In 
Livermore v. Batchelder, 141 Mase 
was found that the defendant had 
reasonable cause to believe that the 
dog was proceeding to maim and kill 
his hens, but not that he had rea- 
sonable cause to believe’ that it was 
necessary to kill the dog in order to 
prevent him from killing the hens. 
The justification, therefore, was not 
made out.” (2) In Janson v. Brown, 
1 Campb. 41, 42, defendant proposed 
to prove in justification of the killing 
of a dog that it was accustomed to 
worry his fowls, and that it had not 
dropped a fowl from its mouth above 
an instant when it was killed; and 
Lord Ellenborough held this to be 
insufficient, saying that “it was nec- 
essary that when the dog was shot, 
he should have been in the very act 
of killing the fowl, and could not be 
prevented from effecting his purpose 
by any other means.” (3) In Pro- 
theroe v. Mathews, 5 C. & P. 581, 
586, 24 BCL 718, where a servant shot 
a dog chasing deer in his master’s 
park, it was said: “It is not essen- 
tial that the dog should have been at 
the very moment engaged in chasing 
the deer; it is sufficient if the chas- 
ing of the deer and the killing the 
dog were all one and the same trans- 
action.” 

[b] Sheep stealing dog.—Where a 
dog was caught killing sheep and 
was pursued and escaped, but re- 
turned to the vicinity of the sheep 
pasture within a few hours and was 


roaming over a man’s premises where 
sheep are kept, incurs the penalty of 
death.” Parrott v. Hartsfield, 20 N. 
C. 242, 32 AmD 673. 

92. Fenton v. Bisel, 80 Mo. A. 135. 

[a] Apprehension of injury justi- 
fied.—In Woolsey v. Haas, 65 Mo. A. 
198, there was evidence tending to 
show that the dog had chased live 


‘stock, and it was killed while on de- 


fendant’s premises and near an in- 
closure where his sheep were, and 
the court refused to disturb a judg- 
ment against defendant. 

93. Johnson v. McConnell, 80 Cal. 
545, 22 P 219; Ford v. Glennon, 74 
Conn. 6, 49 A 189; Ellis v. Oliphant, 
159 Iowa 514, 141 NW 415. 

94. Ellis v. Oliphant, 159 Iowa 514, 
141 NW 415; Chapman v. Decrow, 93 
Me. 378, 45 A 295, 74 AmSR 357. 

95. Chapman vy. Decrow, 93 Me. 
378, 45 A 295, 74 AmSR 357. 

[a] Where a dog is momentarily 
checked in its pursuit of other ani- 
mals, and held at bay by the serv- 
ants of defendant, but is still intent 
upon attacking the animals again 
when the obstruction is removed, it 
may be justifiably killed. Chapman 
v. Decrow, 93 Me. 378, 45 A 295, 74 
AmSR 357. 


96. Johnson v. McConnell, 80 Cal. 
545, 22'R 219. 
{a] The fact that defendants’ 


fowls were frightened at a dog’s ap- 
pearance, and ran from it, will not 
authorize the dog’s destruction un- 
less it was worrying or killing the 


fowls. Marshall v. Blackshire, 44 
Towa 475. 

97. Smith v. Wetherill, 78 App. 
Div. 49, 79 NYS 782 


Johnson vy. McConnell, 80 Cal. 
545, 22 P 219. 
Anderson y. Smith, 7 Ill. A, 354. 
1. Marshall v. Blackshire, 44 Iowa 
475; Throne v. Mead, 122 Mich. 273, 
274, 80 NW 1080, 80 AmSR_ 568 
(where the court said: ‘“‘When the 
owner of sheep sees a pair of sheep- 
killing dogs in his inclosure, unac- 
companied by any person, and has 
caught one of them, a few days be- 
fore, chasing his lambs, he is not 


which had killed or maimed shéep, 
was said by our Supreme Court in 
the case of Carpenter v. Lippitt, 77 
Mo. 242, to be an act of outlawry 
against sheep-killing dogs. To hold 
the new statute above quoted did no 
more than reassert the common law 
on the subject, would be equivalent 
to holding that its provisions accom- 
plished no purpose whatever. It 
seems clear, when viewed from this 
standpoint, that we must construe it 
to mean that it is in part a further 
act of outlawry against the dog and 
that it not only outlaws a sheep- 
killing dog but outlaws as well the 
dog discovered under suspicious cir- 
cumstances or under circumstances 
reasonably suspicious, by its provi- 
sions ‘or shall discover any dog or 
dogs under such circumstances as to 
satisfactorily show that the dog or 
dogs has or have been,recently en- 
gaged in killing or chasing sheep or 
other domestic animal or animals, 
such person is authorized,’ etc., to 
kill such dog’’). 

3. Milman v. Shockley, 6 Del. 444; 
Barret v. Utley, 12 Bush (Ky.) 399; 
Carpenter v. Lippitt, 77 Mo. 242; 
Miller v. Spaulding, 41 Wis. 221. 

[a] In Wisconsin a statute pro- 
vided that any person could lawfully 
kill a dog which worried or killed 
sheep if found outside of its owner’s 
premises unattended after .twenty- 
four hours from the time that the 
owner had notice of its mischievous 
propensity, and it was held that ver- 
bal notice to the owner was sufficient 
on which to predicate the right to 
kill the dog. Miller vy. Spaulding, 41 
Wis, 221. 

{b] Killing an innocent dog mere- 
ly because it is found in company 
with those known to have worried 
other animals is not justifiable. Bar- 
ret v. Utley, 12 Bush (Ky.) 399. 

4 Carpenter v. Lippitt, 77 Mo. 242. 

5. Uhlein v. Cromack, 109 Mass. 
2733 Perry’ v. Phipps, 32 N! "@ 259) 
51 AmD 387; Decker v. Holgate, 5 
LackLegN (Pa.) 56, 
ise Gibbons v. Van Alstyne, 9 NYS 
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sary in some cases to take into consideration the 
value of the dog as compared with the value of the 
property menaced.’ But this is not necessary where 
a statute permits the killing of dogs under certain 
circumstances, irrespective of their value.® 

[§ 499] (8) In Self-Defense. It is a fundamen- 
tal rule that a person may justifiably injure or kill 
a dog in defense of himself or his family,® although 
the dog may not theretofore have been regarded as 
ferocious, and may not have been accustomed to 
attack persons.?° 

Necessity of danger being imminent. The neces- 
sity of self-protection and the danger of being bit- 
ten by the dog must be imminent, for it is not jus- 
tifiable to kill a dog after a threatened attack is 
past and while the dog.is running away.'t But 
it seems that a man. may kill as a nuisunce a dog 
which has bitten him a few minutes before,” and, 
under a statute permitting any person to kill a 
dog that may suddenly assault him, the right to 
kill is not limited to the immediate time and place 
of the assault.1* 

Necessity of proving viciousness and scienter. 
Where a dog is injured or killed in self-defense it 
is unhecessary to prove the viciousness of the dog 
or the scienter of its owner in order to justify the 
killing.1* 

[§ 500] (9) Manner of Killing—(a) In General. 
Where the circumstances are such as to authorize 
or justify the killing of a dog, the method adopted 
in so doing is immaterial.?® 
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Fyre 


| put poison on his premises for the proteetion of his 


property, having due regard for the safety of hu- 
man life, and will not be lable for damages to one 
whose dog eats the poison while trespassing ;*° but 
if he places the poison, not to protect his prop- 
erty, but with intent to kill the dog, then he will 
be liable,” unless the dog is one that he has a 
right to kill.*® 

[§ 502] (c) Dog Spears and Traps. At common 
law it was permissible for a landowner to set dog 
spears on his premises for the purpose of protect- 
ing his property, even in wild animals, from tres- 
passing dogs.1® But a landowner is liable for the 
injury done where he sets dangerous traps baited 
with flesh so near the highway or his neighbor’s 
premises that dogs passing along the highway or 
kept on the adjoining premises will probably be 
attracted to them.?° 

[§ 503] b. Inadvertent or Actidental Injury or 
Killing. The liability of one who injures or kills a 
dog as the result of an intentional act is not af- 
fected by the fact that its injury or death was not 
designed, or was the result of an accident or mis- 
take.2!. ‘Thus the accidental killing of a dog while 
shooting at a fox,?* or its destruction beeause of its 
resemblance to a wolf,? 3 or the fact that the intent 
was merely to scare off the animal,?* will not relieve 
the wrongdoer from liability. 

[$ 504] 3. Protected Wild Animals. It is justi- 
fiable, in defense of, and to preserve, property, to 


[§ 501] (b) Poison. A person has a right to 
7. Anderson v. Smith, 7 Ill. A. 10. 
354; Nesbett v. Wilbur, 177 Mass. 


200, 58 NE 586. See also Miller v. 
State, 5.Ga. A. 463, 63 SH 571. But 
see Aldrich v. Wright, 53 N. H. 398, 
408, 16 AmR 339 (where it was said: 
“But, however small the value of the 
property, he [defendant] had a right 
to protect it by means reasonably 
necessary’) 

8. Simmonds v. Holmes, 61 Conn. 
1, 23 A702, 15 LRA 253. 

9. I1l.—Dunning v. Bird, 24 Ill. A. 
270: Reynolds v. Phillips, 13 Ill, A. 557. 

Mo.—Fisher vy. Badger, 95 Mo. A. 
289, 294, 69 SW 26 (where it was 
said: “we unhesitatingly hold, upon 
principle, that if a man kills the dog 
of another necessarily, in the protec- 
tion of himself, family, or property, 
he is justified in so doing. He has no 
other remedy’’). 

Nebr.—Nehr v. State, 35 Nebr. 638, 
53 NW 589, 17 LRA 771. 

N. Y.—Boecher v. Lutz, 13 Daly 28; 
Credit v. Brown, 10 Johns. 365. 

N:.-C.—Perry v. Phipps, 32 N.C. 
20°. 51 AmD 387. 

I.— Harris v. Eaton, 20 R. I. 81, 
37 Pk: 308; Spaight v. MeGovern, 16 
Ret. 658; 19 A 246, 7 LRA 388. 

Eng.—Morris v. Nugent, 7 C. & P. 
572, 32 ECL 764; Hanway v. Boult- 
bee, 4°C. & P- 350, 19 ECL 549. 
pres S.—Quigley v. Pudsey, 26 N. S. 

[al “A person is not bound to 
stand quietly and be bitten by a dog, 
nor to give him what might be called 
a fair fight among men. But if a 
fierce and vicious dog be allowed to 
go at large, and he runs ata person, 
as he lawfully goes to a house, or is 
passing along the road... it seems 
but reasonable the person should pro- 
tect himself : . . by killing the dog.”’ 
Perry v. Phipps, 32 .N..C. 259,. 262, 51 
AmD 387. 

[b]. Sudden assanlt.—One bitten 
while attempting to separate two 
fighting dogs is not suddenly assault- 
ed within the meaning of a statute 
permitting any person to kill.a dog 
which may suddenly assault him. 
Spaight v. McGovern, 16 R. I. 658; 
19 A 246, 7 LRA 388. 


‘they walk the streets, 


| by an ugly dog and bitten. 
f}sonable to hold that in such a case 


Reynolds v. Phillips, 13 Ill. 
pages Quigley v. Pudsey, 26 N. S. 

11. Ford v. Glennon, 74 Conn. 6, 
49 A 189; Perry v. Phipps, 325 Nie Ge 
259; 5d AmD 387; Morris v. Nugent, 7 
C. & P, BT now, ECL 764. 


12. Bowers vy. Fitzrandolph, Add. 
(Pa.) 215. And see supra § 492. 
13. Spaight v. McGovern, 16 R. I. 


658, 659, 19 A 246, 7 LRA 388 (where 
the court said: “The plaintiff con- 
tends that the defendant, if bitten as 
he testified, should have killed the 
dog instantly in order to have the 
protection of the statute. We _ see 
nothing in the statute which so lim- 
its the right to kill which is given 
by it. Men do mot ordinarily, when 
carry with 
them a weapon which would make it 
safe for them to attempt to kill a 
dog which had attacked them espe- 


|cially if it were powerful and fero- 


cious. The right given by the statute 
is given to any person; not only in 
case he is himself assaulted, but also 


|in case any member of his family is 
| assaulted. 


Suppose a child, on his 
way to or from school, is assaulted 
Is it rea- 


the statute does not enable a father 
to kill the dog, unless he happens to 
be where he can do it instantly? It 
does not seem so to us. The statute, 
so construed, would searcely go far- 
ther than the common law in any 
fe yaa and in some respects not so 
ar’ )R 
14. Maxwell v. Palmerton, © 21 
Wend. (N..Y.) 407; Morne Vv. Nugent; 
RO & Pa 2; 32 ECL 76 
SP Gillum y. Sie 53 Mo. A. 
59! S.* Go. 462; 


16.. Cobb v. Cater, 
388 SE 114, 

[a]. A shopkeeper who puts out 
poison under his counter for the pur- 
pose of destroying rats and mice is 
not liable to the owner of a dog 
which enters the shop with its mas- 
ter: and obtains the. poison and is 
killed. Siapsteld v.Bolling, 22 L. T. 

99. 


Rep. N. é 
atl Gilium v. Sisson, 53 Mo. A. 


kall wild fur-bearing animals protected by statute, 


516; Dudley v. Love, 60 Mo. A. 420; 
Dodson. ..v. Mock, 20° N. €.) 282,.-732 
AmD’ 677; Cobb ‘v. Cater, 69 SC. 


462, 38 SE 114. 

{a] Under English statute.—De- 
fendant, after notifying the prosecu- 
tor of his intention, placed poisoned 
flesh in his garden for the purpose of 
killing the prosecutor’s dog, which 
was wont to trespass in the garden, 
and the dog ate of the flesh and died. 
Defendant was prosecuted under an 
act directed against the malicious 
killing of dogs, and the caurt said 
that he could not be convicted, but! 
that he was probably liable under an 
act forbidding the placing of poisoned 
food where it could be eaten by dogs. 
Daniel v. Janes, 2 C. P. D. 351. 


eine Gillum v. Sisson, 53 Mo. A. 
19. Jordin v. Crump, 11 L. J. Exch. 


74 [appr Ponting v. Noakes, [1894] 
2 Q. B. 281]... In Deane v. Clayton, 7 
Taunt. 489, 2 ECL 461, 129 Reprint 
196, it appeared that defendant, the 
owner of woodland, divided from the 
woodland of another who had li- 
ecensed plaintiff to hunt thereon, in 
order to preserve hares in his land 
fastened dogspikes to trees therein, 
and that plaintiff’s dog, pursuing a 
hare into and over such land, was 
impaled on a spike and killed. It 
also appeared that plaintiff had put 
up notices outside the land to the 
effect that spikes had been placed 
therein, and the court divided on the 
question of defendant’s liability. 

20. Townsend v. Wathen, 9 Hast 
277, 103 Reprint 579. 


21. Wright v. Clark, 50 Vt. 130, 28 
AmR 496. 
22.' Wright v. Clark, 50 Vt. 130, 


135, 28 AmR 496 (where the court 
said: “It is only injuries from un- 
avoidable accidents that are not ac- 
tionable. . . . The shooting of the fox 
was voluntary, not unavoidable, and 
furnishes no excuse to the defend- 
ant, if he did not thereby intend to 
hit and kill the dog’’). 


ml gs Rawson v. Kitner, 31 Til. A. 
24. Harris v. Eaton, 20 R. I. 81, 
37 A 308. 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 504-512] 


when the killing is done under a reasonable neces- 
sity.?° 

[§ 505] 4. Persons Liable ?*°—a. Claimant of 
Land. One who wounds cattle pasturing on an unin- 
closed range claimed by him, but as to which he 
has no title or right, is liable to the owner of the 
animals.?7 

[§ 506] b. Joint Owner of Land. Where land 
-is owned by several, the owners who were the actual 
perpetrators of the act are alone liable.?® 

[§ 507] c. Occupant of Land. One who uses and 
controls premises is liable under a statute pre- 
scribing a penalty for the killing or wounding of 
animals by any person not having a lawful fenee.?? 

[§ 508] d. Master for Act of Servant. The lia- 
bility of a master for the act of his servant in 
killing or injuring animals is governed by the ordi- 
nary rules.2° For the voluntary killing or injury 
of an animal by a servant, in the ordinary prose- 
ution and scope of his business, the master is ordi- 
narily liable;?+ but a master is not liable for the 


willful act of his servant,?* unless such servant has ~ 


acted under the command or direction of his mas- 
ter.88 

[§ 509] e. Parent for Act of Child.** A parent 
is not liable for injury to a third person’s animals 
by the act of his own child unless he expressly 
or impliedly directed or authorized the wrong.** 


25. Aldrich v. Wright, 53 N. H. 
398, 16 AmR 339. 
[a] “Imminence of danger, in this 


broad and relative sense, creating a 


barn, 


ANIMALS 


but standing on the other farm, and 
who kills cattle trespassing in such 
is within a 
liable the owner of an inclosure not 


[3C.J.] 159 


| [§ 510] 5. Actions—a. Right of Action—(1) By 


Owner. For the unjustifiable injury or killing of 
any animal which is the property of another, its 
owner as the person injured may maintain an action 
and recover the damages sustained by him,?* whether 
or not he was in the actual physical possession of 
the animal at the time of the killing or injury.*7 
One not an owner of and not beneficially interested 
in an animal alleged to have been injured and 
who has no assignment of the owner’s right of 
action cannot recover for the injury.?8 

Waiver of right. One who takes and uses his 
animals after they have been wrongfully killed does 
not waive his right to damages for the trespass, but 
only his claim for the value of the animals.®° 

[§ 511] (2) By Bailee or Person in Possession.‘°® 
A mere bailee of animals may maintain an action 
for wrongfully killing or injuring them,* as like- 
wise may one who has an actual and exclusive, al- 
though wrongful, possession.*? 

[§ 512] b. Form of Action—(1) In General. 
There are two forms of action for injuring or killing 
animals: Trespass vi et armis, where the act itself 
is immediately injurious to the animal and therefore 
necessarily accompanied with some degree of 
force;#* and a special action on the case, where the 
act is in itself indifferent and the injury only con- 
; sequential and therefore arising without a breach of 


Conn.—Woolf v. Chalker, 31 Conn. 
121, 81 AmD 175. 5 

Ga.—Bailey v. State, 65 Ga. 410. 

Ill.—Spray v. Ammerman, 66 III. 


statute making 


reasonable necessity, was the test of 
the defendant’s right. But this test, 
by its frequent application to the de- 
fensive right of destroying human 
life, is so liable to be misunderstood, 
when applied to the defensive right 
of destroying mischievous wild ani- 
mals, that some explanation of it is 
necessary in a trial of this case. It 
is probable that the parties under- 
stood that, by the doctrine of immi- 
“nent danger, the defendant was liable 
unless the geese would, in a few mo- 
ments, have been killed by the minks 
but for the defendant’s shot. The 
doctrine, asserted in that form, 
would be erroneous. It was for the 
jury to say, considering the defen- 
dant’s valuable property in the geese, 
the absence of absolute property in 
the minks, their character, whether 
harmless or dangerous, the probabil- 
ity of their renewing their pursuit if 
he had gone about his usual business 
‘and left the geese to their fate, the 
sufficiency and practicability of other 
kinds of defence,—considering all the 
material elements of the question, it 
was for the.jury to say whether the 
danger was so imminent as to make 
the defendant’s shot reasonably nec- 
essary in point of time. If, but for 
‘the shot, some of the geese, continu- 
ing to resort as usual to the pond, 
apparently would have been killed by 
these minks within a period quite in- 
definite, and if other precautionary 
measures of a reasonable kind, as 
measured by consequences, would 
have been ineffectual, the danger was 
imminent enough to justify the de- 
struction of the minks for the pro- 
tection of property.” Aldrich v. 


pees 53 N. H. 398, 403, 16 AmR 
39. 
26. Agistor see supra §§ 71-74: 


Hirer see supra §§ 42-44. 

Innkeeper see Innkeepers 
1094 note 8]. 

27. McCoy v. Phillips, 38 S. C. L. 
4638. : 
28. McKay v. Woodle, 28 N. C. 


352. 
29. Jones v. Hood, 4 Bush (Ky.) 
0 


[22 Cyc 


[a] One whose farm is inclosed 
with another by a common fence, an 
who uses a barn within the inclosure, 


lawfully fenced who shall kill cattle 
breaking in, ete. Crawford v. Craw- 
ford, 88 Ga. 234, 14 SE 609. 

30. See Master and Servant [25 
Cye 961 et seq]. | 

31. Cantrell y. Adderholt, 28 Ga. 
239; Schmidt vy. Adams, 18 Mo. A. 
432; Swabey v. Palmer, Havil. (Pr. 
Isl.) 202. See also Lee v. 
Nelms, 57 Ga. 258 (where it was said: 
“Care should be taken not to cast on 
him [the master] responsibility for 
torts of that class without sufficient 
evidence that the servant committed 
them in the prosecution and scope of 
such business; more especially, where 
the measure of damages may go far 
beyond compensation for the actual 
injury, and operate as a penalty’’). 

[a] Mere negligence of a servant, 
acting in the ordinary business of his 
master, will not authorize a recovery 
against the master, although the 
damage actually results from such 
negligence, 
necessary that the injury should 
have arisen out of some act done or 
commanded. Smith v. Causey, 22 Ala. 
568. 

32. 
Lee v. Nelms, 57 Ga. 253; Steele v. 
Smith, 3 E. D. Smith (N. Y.) 321. 

33. Steele v. Smith, 3 E. D. Smith 
(N. Y.) 321 (holding that the mere 
fact that the owner of a dog, set on 
by his servant, stood near will not 
warrant a judgment against. him 
without proof that the servant acted 
by his command or direction, espe- 
cially where the owner, as soon as he 
saw the act, gave immediate orders 
to take off the dog). 

fa] If one agrees that his servant 
may assist another to drive animals 
from the field of the latter, he is not 
liable for the willful and wanton in- 
fliction of injury by his servant and 
such other, but it is otherwise if he 
knows or had reason to believe that 
such injury would be inflicted. Mar- 
dree v. Sutton, 47 N. C. 146. 

See generally Parent and Child 
[29 Cye 1665]. 

Tiftt, ve Tiftt,..4 -Den.,,.CN:: .Y.) 
175; James v. Caldwell, 7 Yerg. 
(Tenn.) 37. 

36. Ala.—White v. Brantley, 37 
Ala. 430. 


where by statute it is 


Smith v. Causey, 22 Ala. 568;: 


309. , 
bey Halels v. O’Hara, 6 Blackf. 
Tex.—Heiligmann v. Rose, 81 Tex. 


222, 16 SW 931, 26 AmSR 804, 13 
LRA.272; Champion y. Vincent, 20 
Tex. 811. 

37. White v. Brantley, 37 Ala. 430 


(where, at the time of killing, plain- 
tiff’'s dog was in possession of a per- 
son to whom he had loaned it). 

38. Bowers v. Chicago, etc., R. Co., 
91 Nebr. 229, 185 NW 1017. 


gg Gar Champion v. Vincent, 20 Tex. 
40. See generally Bailments [5 
se 210]; Trespass [38 Cyc 1031 et 
seq]. 
41. Hare v. Fuller, 7 Ala. 717. 
anaes Criner v. Pike, 2 Head (Tenn.) 
[a] Necessity of actual posses- 


sion.—The fact that the animal was 
on its usual range, or had gone to 
defendant’s, which was in. the neigh- 
borhood, would not destroy the pos- 
session so as to defeat, the right of 
action. Criner v. Pike, 2 Head 
(Tenn.) 397. 

43. Ala.-—White v. Brantley, 37 
Ala. 430. 

Del.—Cannon v. Horsey, 6 Del. 440. 
Ill.—Painter v. Baker, 16 Ill. 103. 


5 gen awn v. O’Hara, 6 Blackf. 
Mich.—Wood v. La Rue, 9 Mich. 


158. 
N. J.—Dilts v. Kinney, 15 N.:J. L. 
130; Sinnickson vy. Dungan, 8 N. J. L. 
226. 


N. C.—Dodson v. Mock, 20 N. CG. 
234, 32, AmD, 67%; 

ye C.—McCoy v. Phillips, 38 S.C. L. 
463. 
age nish nee v. Caldwell, 7 Yerg. 


Vt.—Waterman v: Hall, 17 Vt. 128, 
42 AmD 484. 

Wis.—Tobin v. Deal, 60 Wis. 87, 18 
NW 634, 50 AmR 345. 

See also 3 Blackstone Comm. 153. 

[a] Action against master for act 
of servant.—If the concurrence of 
the master in the act of his servant 
can be presumed, trespass lies; if not, 


case is the proper remedy. Swabey 
Seen Palmer, Havil. (Pr. Edw. Isl.) 
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the peace. If the injury is forcible and was ef- 
fected by means flowing from the act of defendant, 
but not operating by the very force and impulse of 
that act, either trespass or case will lie.*® 

[§ 513] (2) Animals Taken Damage Feasant. 
‘Trespass on the case, and not trespass, is the proper 
action in which to recover damages for an injury 
to an animal while in the keeping of one who right- 
fully seizes it damage feasant.*® If the animal is 
killed while so in his possession, or injured so that 
it afterward dies when set at large, the act amounts 
to a conversion and trover will lie.*? 

But where the animal is wrongfully taken and 
distrained, as where the distrainer’s fence was in- 
sufficient, trespass is the proper ag¢tion for injuries 
inflicted on it, whether they result from the negli- 
gent or willful act of the distrainer.*® 

[§ 514] c¢. Defenses—(1) Permission of Owner 
to Kill. Permission by the owner to kill a trouble- 
some or vicious animal is a complete defense.*® 

[§ 515] (2) Contributory Negligence. Contribu- 
tory negligence is a bar to a recovery.°° 

[§ 516] (3) Justification. The killing of an ani- 
mal may be justified-upon the ground of necessity 
in self-defense,*' or in defense of property.®? The 
killing of a dog may also be justified by proof that 
it was mad, or justly suspected of being mad, or of 
having been bitten by a mad dog;®* or that it was 
accustomed to attack mankind.®* Where the de- 
fense is that the dog was accustomed to attack 
mankind defendant need not prove that the killing 
of the dog was done in self-defense,°® or that plain- 
tiff had knowledge of his vicious disposition.°® But 
if he justifies his act on the ground of self-defense, 
he must show that he was in peril at the time.®” 
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[§'517] d. Set-Off. In an action to recover 
damages for the killing of an animal defendant may 
recoup the damages occasioned by the animal at 
the time he was killed;°* but the matter thus shown 
in mitigation must have been not only wrongful, 
but must also be immediately connected with the 
tort for which he is sued.®® Where defendant’s 
fence was not a legal fence he cannot set off dam- 
ages to his crop by the trespassing animal.®°. 

[§ 518] e. Pleading—(1) Declaration, Petition, 
or Complaint.°! Under statutes allowing multiple 
damages to be recovered for injuries to trespassing 
animals the complaint must be framed in accordance 
with the provisions of the statute.°? It must state 
not only the’ circumstances necessary to bring the 
case within the statute and specially count thereon,*? — 
but it must also substantially negative the perform- 
ance by defendant of the duties required of him by 
the act °* as, for example, that defendant’s inclosure 
was not protected as required by law.® But this 
rule is nct applicable where the statute is simply re- 
medial, and gives an easier or cumulative remedy for 
a loss for which there was a common-law remedy.*® 
Where, to impose a liability, the act must have been 
willful or malicious, plaintiff must aver that the 
killing or injury was of that character.°7 An aver- 
ment that the animal was unlawfully killed is suf- 
ficient, without negativing the circumstances under 
which the killing might have been lawful.®* Faulty 
language in the declaration will not render it de- 
fective if the wrongful act is sufficiently charged.® 

[§ 519] (2) Plea or Answer *°—(a) Justifica- 
tion. A defendant in an action for the wrongful 
killing of dogs who relies alone on a general denial 
may not excuse or justify the killing; and to show 


44, Ala.—Smith v. Causey, 22 Ala. 51. See supra §§ 489, 499. unavailable for the reason that 
568. 52. See supra §§ 485, 496. plaintiff had a remedy at common 
N. J.—Dilts v. Kinney, 15 N. J. L. 53. See supra § 493. law). 
1305 Wales! v. Hord, 8 N. J.) 26.0. 0.: 54 See supra § 492. [a] If a case is not made out un- 
N. C.—Dodson v. Mock, 20 N. C. 55. Brown v. Carpenter, 26 Vt. 638, | der the statute, there may be a re-- 
234, 32 AmD 677. 62 AmD 603. covery for the common-law trespass. 
Pa.—Leary v. Harter, 1 LegGaz 20. 56. Woolf v. Chalker, 31 Conn. | Stewart v. Jewell, 7 T. B. Mon. (Ky.) 
Tenn.—Childress v. Yourie, Meigs | 121, 81 AmD 175; Maxwell v. Palmer- | 110. 
561. ton, 21 Wend. (N. Y.) 407. [b] Under the Connecticut statute 
Vt.—Waterman vy. Hall, 17 Vt. 128, 57. Perry v. Phipps, 32 N. C. 259, | (Acts [1907] p 720 c 167 § 15) which 
42 AmD 484. 51 AmD 387. provides that every person, ‘who 
Eng.—Townsend yv. Wathen, 9 East 58. Spray v. Ammerman, 66 Ill.| shall unlawfully kill or injure any 
277, 103 Reprint 579. See also 3 | 309. such [registered] dog, shall be liable 
Blackstone Comm. 153. 59. Spray v. Ammerman, 66 Ill.|to the owner in a civil action” the 
As to distinctions between trespass | 309. complaint need not count on or plead 
and case see Actions §§ 117, 123. 60. Hamilton v. Howard, 68 Ga.|the statute, but it is sufficient to 
45. Ridge v. Featherston, 15 Ark. | 288; Spray v. Ammerman, 66 IIll.|state facts showing that plaintiff is 
159; Waterman v. Hall, 17 Vt. 128, | 309. |entitled to the remedy provided by 
42 AmD 484. 61. See generally Pleading [31|the statute. Williams v. Mead, 80 
46. Gates v. Bayley, 2 Wils. C. P. | Cye 1] Conn. 434, 68 A 1009. 


313. 95 Reprint 830. 

47. Cannon v. Horsey, 6 Del. 440. 

48. Dickson v. Parker, 4 Miss. 219, 
34 AmD 78. 

49. Meneley v. Carson, 55 Ill. A. 
74, 

[a] Killing long subsequent to 
permission.—A statement made in a 
heated discussion by the owner of an 
animal to one complaining of tres- 
passes, and in reply to a threat to 
kill it: “Go and kill him if you want 
to!” will not authorize a killing four 


or five months thereafter. Ulery v. 
Jones, 81 Tl. 403. 
50. Maier v. Randolph, 33 Kan. 


340, 6 P 625; Richards v. Waltz, 153 
Mich. 416. 117 NW 193: Cook v. Pick- 
rel, 20 Nebr. 433, 30 NW 421. 

fa] What amounts to contribu- 
tory negligence.—(1) Leaving a gate 
open so that hogs escaped and went 
into a neighbor’s yard, where dogs 
were set on them, killing two, is no 
defense, negligence not being the 
proximate cause. Kemp v. Briard, 5 
Nebr. (Unoff.) 499, 98 NW 1048. (2) 
So the mere fact that defendant left 
unburned on his land carcasses of 
sheep is not contributory negligence 
by inviting incursion of dogs. Peeler 
v. McMillan, 91 Mo. A. 310. 


[a] For forms of complaints, dec- 
larations, or petitions for injuring or 
killing: (1) Dogs see Townsend v. 
Wathen, 9 Hast 277, 103 Reprint 579; 
Deane v. Clayton, 7 Taunt. 489, 491, 
2 ECL 461, 129 Reprint 196. (2) 
Horses see Totten v. Cole, 33 Mo. 138, 
82 AmD 157; James v. Caldwell, 7 
Yerg. (Tenn.) 37; Waterman v. Hall, 
17 Vt. 128, 132, 42 AmD 484. 

62. Tankersly v. Wedgworth, 22 
Ala. 677; Smith v. Causey, 22 Ala. 
568; Woodward v. Purdy, 20 Ala. 379: 
Blackburn vy. Baker, 7 Port. (Ala.) 
284; Denver, etc., R. Co. v. Kelso, 40 
Colo. 84, 87, 90 P 65 [cit Cyc]; Lee v. 
Nelms, 57 Ga. 253. 

63. ee v. Nelms, 57 Ga. 25; Mc- 
Kay v. Woodle, 28 N. C. 352. 

“ ies Sinnickson vy. Dungan, 8 N. J. 


65. Lee v. Nelms, 57 Ga. 253. 

66. Denver, ete., R. Co. v. Kelso, 
40 Colo. 84, 87, 90 P 65 [cit Cyc]; 
McKay v. Woodle, 28 N. C. 352 
(where, in an action for worrying. 
maiming, and killing plaintiff's hogs 
while trespassing on inclosed grounds 
not having a sufficient fence, as re- 
quired by N. C. Rev. St. e¢ 48, an ob- 
jection that the declaration did not 
refer to the statute was held to be 


67. Ridge-v. Featherston, 15 Ark. 
159; Tifft v. Tifft, 4 Den (N. Y.) 175 
(where the declaration, charged the 
wrong to have been done by defen- 
dant or his family, nothing being 
stated to show defendant’s liability 
for acts of the family, and there was 
no proof of defendant’s presence at, 
or approval of, the act by a member 
of his family). 


eos Lowell v. Gathright, 97 Ind. 
69. . Dorr v. Loucks, 2 Mich. N. P. 


182 (where the language was that de- 
fendants, with their dogs, ‘drove, 
chased and hurried” plaintiff’s sheep, 
and it was held that the words were 
equivalent to a charge in the statu- 
tory language of ‘“‘worrying’’). 

[a] In a justice’s court an infor- 
mal pleading will be sufficient if the 
record shows the demand to be “for 
stock killed.” Early y. Fleming, 16 
Mo. 154 (where plaintiff’s statement 
was “for three hogs’’). 

70. [a] For forms of pleas justi- 
fying the killing of a dog see Pro- 
theroe v. Mathews, 5 C. & P. 581, 24 
ECL 718; Barrington v. Turner, 3 
Lev. 25, 83 Reprint 558. 

71. Turner yv. Stephens, (Tex. Civ. 
A.) 155 SW 1009. p 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


$§ 519-525] 


excuse or justification he must plead it.72 At com- 
mon law it is necessary for a defendant, justify- 
ing the killing of a dog on the ground that it was 
done in defense of his property, to aver and prove 
that injury to his property could not otherwise have 
been prevented.’* Under this rule a plea averring 
that a dog at the time it was killed was on de- 
fendant’s premises worrying and attacking his ani- 
mals, and that there was no other way of protect- 
ing them, is sufficient.™4 

Dog unattended and doing mischief. Where a 
statute provides that an unattended dog doing mis- 
chief may be killed, a defendant relying on the 
statute for his defense must aver that the dog was 
unattended and was doing mischief when it was 
killed, and pleas setting up the two facts separately 
are insufficient.”> But the defect is waived by fail- 
ure to except.” 

[§ 520] (b) Scienter. In an action for the kill- 
ing of a ferocious dog defendant need not allege, 
and consequently need not prove, scienter of the 
owner.”” 

[§ 521] (38) Amendments. A pleading defective 
in form may be amended to correspond with the 
proof.7® <A count in trespass in common-law form 
may be amended by the imsertion of allegations 
bringing the case within the terms of the statute.” 
But a declaration, under a statute giving triple 
damages for the killing of cattle in an inclosure not 
protected by a lawful fence, cannot be amended by 


the addition of a count for exemplary damages inde- 


pendent of the statute.®° 

[§ 522] f. Issues, Proof, and Variance.*t The 
declaration or complaint must be supported by ap- 
propriate proof without material variance,*? and an 
allegation of injury to cattle is not supported by 
proof of injury to mules.®* Nor when the aver- 
ment is that defendant or his family killed a hog 
by setting on a dog, and the proof is that the 


‘ 72. Turner v. Stephens, (Tex. Civ. 
A.) 155 SW 1009. 78. 
73. Livermore v. Batchelder, 141 
Mass. 179, 5 NE 275; Hinckley v. Em- 
erson, 4 Cow. (N. Y.) 351, 15 AmD 
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Hartsfield, 20 N. C. 
Miller v. Spaulding, 
221 (holding that, where evidence as 
to the owner’s knowledge of his dog’s 
viciousness has been received with- 


(aCes.) el 


wrong was done by defendant’s daughter in his 
absence, will a judgment against defendant be jus- 
tified.8* But in an action for damages for killing a 
dog proof that the dog was a cross between a beagle 
and a fox does not materially vary from an aver- 
ment that it was a beagle hound dog.®® 

[§ 523] g. Evidence—(1) Burden of Proof. The 
burden of proof is on plaintiff to prove the wrong- 
ful killing of the animal.®® If defendant admits 
the injury, the burden is on him to prove either that 
it happened without his fault,’’ or that the act of 
killmg was justified.®* 

[§ 524] (2) Admissibility—(a) G@haracter of 
Animal. In an action for damages for injuring or 
killing a dog as a general rule defendant may prove, 
in mitigation of damages, the vicious character and 
bad habits of the dog,®® although the killing was 
not done because of any of the vicious acts proved.®° 
Thus it is proper to introduce evidence tending to 
show that the dog was accustomed to attack and bite 
mankind,®! or to worry sheep,®? and the general 
worthiessness of the dog may be shown in mitiga- 
tion of the damages for killing it, although such 
defense may not be set up in the plea or answer.®? 
But evidence that, at a prior time, defendant’s ani- 
mals were worried by dogs is not competent, unless 
the dog in question is connected therewith.®* Where 
defendant has justified by showing that the dog at- 
tacked him, and that he was accustomed to attack 
and bite mankind, plaintiff may prove the general 
quietness of the dog.?® 

Opinions as to character. The opinions of wit- 
nésses as to the character of a dog are not admis- 
sible in an action to recover damages for the killing 
of the dog.®® 

[§ 525] (b) Value of Animal.°? If dogs of a 
particular breed or class have any fixed or general 
market value, opinion evidence is admissible to fix 
such value.°*® If there is no market value, the 
was held competent for him to prove 
prior Similar depredations. 

90. Meneley v. Carson, 55 Ill. A. 


74; Reynolds v. Phillips, 13 Ill. A. 
557; Dunlap v. Snyder, 17 Barb. (N. 


203, 32 AmD 673. 
41 Wis. 


383; Janson v. Brown, 1 Campb. 41; 
Vere v. Cawdor, 11 Hast 568, 103 Re- 
print 1125 (where a plea that a dog 
was killed while running hares, in a 
close for the preservation of hares, 
was held insufficient because not set- 
ting forth the necessity of killing the 
dog to preserve the hares); Wright v. 
Wrainscott, 2 Keb. 237, 84 Reprint 
147, 1° Lev. 216, 88 Reprint 376, 1 
Saund. 84, 85 Reprint 93, 1 Sid. 336, 
82 Reprint 1141 (an action for killing 
a mastiff, where it was held insuffi- 
cient to state that the dog killed 
“ran violently upon defendant’s dog 
and bit him,’’ without stating further 
that defendant could not otherwise 
Separate the mastiff from his dog). 

[a] Nuisance.—A plea that “the 
hogs were an intolerable nuisance,” 
both to defendants and the public, 
sets up no defense. Ussery v. Pearce, 
f pex. A Civ: Cas. $254: 

74, Warrington v. Hall. 22 Del._72, 
68 A 875: Wadhurst v. Damme, Cro. 
Jac. 45, 79 Reprint 37. 

[a] A plea averring that the dog 
was accustomed to worry sheep, that 
it had been -worrying defendant’s 
sheep, and that it could not otherwise 
be prevented from worrying the 
sheep, was held sufficient as against 
a general demurrer. Kellett v. Stan- 
mard. 2 tr. (CT 156; 

75. Simmords v. Holmes, 61 Conn. 
1, 23 A 702, 15 LRA 253. 

76. Simmonds v. Holmes, 61 Conn. 
Tee A702, 15 URAY 253. 

77. Woolf v. Chalker, 31 Conn. 121, 
81 AmD 175: Maxwell v. Palmerton, 
21 Wend. (N. Y.) 407; Parrott v. 
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out objection, although the question 
is not properly raised by the plead- 
ings, the defect therein may be rem- 
edied by amendment before or after 
judgment, and will be disregarded on 
appeal). 

79. Hurd v. Chesley, 55 N. H. 21. 

80. Tumlin v. Parrott, 82 Ga. 732, 
9 SE 718. 

81. Generally as to variance see 
Pleading [31 Cye 670]. ; 

82. Milltown Lumber Co. v. Moore, 
9 Ga. A. 259, 70 SE 1128 (holding 
that, in an action for injuries to a 
mare, under an allegation that the 
animal was broken, cut, bruised, and 
injured, evidence that her eyes were 
knocked out was admissible). 

83. Brown v. Bailey, 4 Ala. 413. 
Tifft v. Tifft, 4 Den. (N. Y.) 


85. O’Neil v. 132 Mich. 
NW 1064. 
Brown v. Graham, 80 Nebr. 
281, 114 NW 153. 

87. Leach v. Lynch, 144 Mo. A. 
391, 128 SW 795. 

88. O’Neil v. Newman, 132 Mich. 
489. 93 NW 1064; Cole v. Van Syckle, 
8 Pa. Dist. 362, 13 YorkLegRec 105. 

89. Meneley v. Carson, 55 Till. A. 
74: Reynolds v. Phillips, 13 Til. A. 
557: Boecher v. Lutz, 2 NYCityCt 205 
note; Lentz v. Stroh, 6 Serge. & R. 
(Pa.) 34; Wells v. Head, 4 C. & P. 
568, 19 HCL 653. 

[a] Prior depredations.—In Fisher 
v. Badger, 95 Mo. A. 289, 69 SW 26, 
where defendant shot a dog as it 
fled from his house in the nighttime, 
after it had consumed his milk, it 


Newman, 


Y.) 561; Lentz v. Stroh, 6 Serg. & R.’ 
(Pa.) 34. 

91. Dunlap v. Snyder, 17 Barb. (N. 
Meo Gil? 

92. Dunlap v. Snyder, 17 Barb. .(N. 
Y.) 561; Wells v. Head, 4 C. & P. 568, 
19 ECL 653. 

[a] Statute protecting only sheep. 
—Where a statute provides for the 
killing of a dog accustomed to worry 
sheep, evidence that it was accus- 
tomed to worry other animals is in- 
competent on the question of justifi- 
cation of killing it. Hinckley v. Em- 
erson, 4 Cow. (N. Y.) 351, 15 AmD 


383. 

93. Dunlap vy. Snyder, 17 Barb. 
CNE YE) 561; 

94. Gibbons v. Van Alstyne, 9 
NYS 156. 

95. Clark v. Webster, 1 C.. & P. 
104, 12 ECL 71. 

96. Parker v. Mise, 27 Ala. 480, 


62 AmD 776; Maxwell v. Palmerton, 
21 Wend. (N. Y.) 407. And see gen- 
erally Evidence [17 Cye 95]. 

97. Value see generally Evidence 
[16 Cye: 1133). 

98. Columbus R. Co. v. Woolfolk, 
128 Ga. 631, 58 SE 152, 119 AmSR 
404, 10 LRANS 1136; Meisch v. Roch- 
ester Electric R. Co., 72 Hun 604, 606, 
25 NYS 244 (where an Gbjection was 
made to the competency of an ex- 
pert, but none was made as to the 
competency of his testimony, which 
was the only evidence of the value of 
the dog killed bv defendant, and the 
court held it sufficient to support the 
verdict); Brown vy. Hoburger, 52 
Barb. (N. Y.) 15; Heiligmann y. Rose. 
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value of a dog may be shown by proof of his char- 
acteristics, qualities, and special ability im connec- 
tion with opinion evidence.®® But in at least one 
jurisdiction a contrary rule prevails, and it is there 
held that the opimions of witnesses as to the value 
of a dog which has no market value are incom- 
petent.1 Where plaintiff gives evidence of the quali- 
ties and value of a dog killed, ordinarily defendant 
may offer in reduction of damages evidence that 
the animal was of little or no value.’ 

Evidence as to the pedigree of a dog is competent 
on the question of its value.® 

[§ 526] {c) Declarations and Admissions.* 
Statements by a servant, accompanying or explana- 
tory of the acts done,® or of past wrongful acts,° 
are inadmissible to charge the master. Where it is 
sought to charge defendant with acts of his servant 
in driving off animals, he will be permitted to prove 
that he directed the latter not to kill or injure the 
animals.’ 

[§ 527] (d) Tender of Compensation. A tender 
of compensation may be proved in mitigation of 
damages.® 

[§ 528] (e) Acquittal of Criminal Charge. The 
record of defendant’s acquittal of a charge of ma- 
licious mischief in killing cattle is inadmissible in a 
81 Tex. 222, 16 SW 931, 26 AmSR 
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“clear that the jury would have a 


ee ee 

[$§ 525 
civil action to recover triple damages for the same 
killing.® 

[§ 529] (3) Weight and Sufficiency—(a) As to 
Ownership. The ownership of the animal killed 
or injured must be proved by a preponderance. of 
the evidence.t° The fact that a collar on a dog 
killed bears plaintiff’s name is not conclusive of 
such dog’s ownership, but is only evidence which 
the jury may consider in determining that fact.1+ 

[§ 530] (b) As to Value. 
necessary to sustain an action for the killing of an 


£ r ‘ 
—532 


Proof of value is un-~ 


animal,!? although it may have an important bear- | 


ing on the question of damages.1* Even in the 


case of a dog it is unnecessary to prove that it — 


was of any pecuniary value. The injury imports 


' damage,!* and. it is sufficient to prove that it was 


useful and serviceable, and of special value to the 
owner.?® 

[§ 531] (c) As to Wrongful Act. The evidence 
must show such conduct on the part of defendant 
as will amount to actionable wrongdoing,'® and must 
connect him with the wrong charged.1? 

[§ 5382] (dad) As to Justification. Where a stat- 
ute is relied on as a justification by the alleged 
wrongdoer, he must bring himself exactly within 
its protection.'® 


128 Ga. 631, 58 SE 152, 119 AmSR 404, 


804, 138 LRA. 272. 

99. Ellis v. Oliphant, 159 Iowa 514, 
141 NW 415; Anson vy. Dwight, 18 
Iowa 241; Bowers v. Horen, 93 Mich. 
490, 53 NW (635, '°32) AmSR 513, 17 
LRA 773 [disappr N. Y. cases infra 
note 1]; Hodges v. Causey, 77 Miss. 
353, 26 S 945, 78 AmSR 525, 48 LRA 
95; Heiligmann v. Rose, 81 Tex. 222, 
Be SN, 931, 26 AmSR 804, 13 LRA 


[a] “he doctrine supported by 
reason and the authorities is (1) that 
you may prove the market value if 
the dog has any, and if not, then his 
‘special or pecuniary value to his 
owner, to be ascertained by refer- 
ence to his usefulness and services.’ 
... And it is perfectly competent to 
prove the pedigree, characteristics 
and qualities of the dog, and then 
prove, by witnesses who know these 
things, their opinions as to. the 
value.” Hodges v. Causey, 77 Miss. 
353, 858, 26 S 945, 78 AmSR 525, 48 
LRA 95. (2) “It is not necessary 
that personal property must have a 
market value in order to render such 
opinions competent. The value of a 
horse depends upon his qualities for 
farming, or trotting, or family use, or 
for many other kinds of work. Clear- 
ly, jurors who were not_ farmers 
would not be competent to determine 
the value of a farm horse simply 
from a description of the horse, 
statements of the work he will do, 
and the qualities he possesses. No 
doctrine is better settled than that in 
such case the evidence of farmers, 
who know the value of such horses, 
is competent to aid the jury in de- 
termining the value. This principle 
applies with equal force to the case 
of a shepherd dog, whose value, like 
that of a horse, depends upon his 
aualities.” Bowers v. Horen, 93 
Mich. 420, 422, 53 NW 535, 32 AmSR 
513)°17 LRA. 773)" (3)) “Lhe walue of 
personal property [dogs] may be es- 
tablished by the opinion of witnesses, 
who first show that they know that 
value. ... It is more in the nature 
of a fact than of an opinion, although 
it belongs to that class of facts not 
capable of demonstrable certainty.” 
Anson v. Dwight, 18 Iowa 241. 244. 
(4) In Spray v. Ammerman, 66 Ill. 
309, 313, it was said that the ‘trial 
court erred in instructing the jury to 
find the value of the dog “from his 
qualities rather than from the opin- 
ions of witnesses, who place their 
estimate on the loss of services of 
the dog for a given time”; that it was 


right to consider both, in fixing the 
value of the dog.” 

[b] An expert may be allowed to 
give his opinions based either on ac- 
tual sales at the time and place, or 
on his general observation and ex- 
perience. Cantling v. Hannibal, etc., 
R. Co., 54 Mo. 385, 14 AmR 476. 

1. Smith v® Griswold, 15 Hun (N. 
Y.) 273; Brown v. Hoburger, 52 Barb. 

; Dunlap v.: Syyder, 17 
(NS OY. robé6laitoverr “Briliviw, 
Flagler, 23 Wend. (N. Y.) 354]. 

[a] “In order to render opinions 
as to the value of a dog competent, 
it should first be shown that the dog 
in question is a marketable animal, 
either belonging to some peculiar 
breed, or possessing some peculiar 
qualities, which make him an animal 
usually vendible, at some proximate- 
ly regular price.” Brown v. Ho- 
burger, 52 Barb. (N. Y:) 15, 25. 


2. Lentz v. Stroh, 6 Serg. & R. 
(Pa.) 34. 

3. Citizens’ Rapid-Transit Co. v. 
Dew, 100 Tenn. 817, 45 SW 790, 66 


Am&R 754, 40 LRA 518; Winchell v. 
prone Exxpress Co., 64 Vt. 15, 23 A 


Nis See generally Evidence [16 Cyc 
ent Ridge v. Featherston, 15 Ark. 


6. Lee v. Nelms, 57 Ga. 253. 
7. Mardree v. Sutton, 47 N. C. 146. 
Cole v. Tucker, 6 Tex. 266. 

9: Yumiin vy. Parrott, 82 Ga. 732, 
9 SH 718. See also Irvin vy. State, 7 
Tex. A. 78. 


10. Lipscomb v. Seaman, 151 Ala., 


333, 44 S 46 (evidence held insuffi- 
cient). 

11. Ingraham v. Chapman, 177 
Mass. 123, 58 NE 171, 83 AmSR 264; 
Peouerrd v. Wilkins, 9 Johns. (N. Y.) 


12. Polar Wave Ice, etc., Co. v. 
Illinois Humane Soc., 155 Ill. A. 310. 

13. See infra §§ 538-540. 

14. Ala.—Parker v. Mise, 27 Ala. 
480, 62 AmD 776. 

Tll.—Brent v. Kimball, 60 Ill. 211, 
14 AmR 35. 

N. H.—State v. McDuffie, 34 N. H. 
523, 69 AmD 516. 

N. C.—Dodson vy. Mock, 20 N. C. 
234, 32 AmD 677. 
Seni v. Stroh, 6 Serge. & R. 

Tex.—Heiligman v. Rose, 81 Tex. 
222, 16 SW 931, 26 AmSR 804, 13 
LRA 272. ; 

See also Actions § 70. 

15. Columbus R. Co. v. Woolfolk, 


10 LRANS 1136; Bowers v. Horen, 93 
Mich. 420, 53 NW 5385, 32 AmSQR 513, 
17 LRA 773; Hodges v. Causey, 77 
Miss. 353, 26 S 945, 78 AmSR 525, 
48 LRA 95; Heiligmann y. Rose, 81 
Tex. 222, 16 SW 931, 26 AmSR 804, 
13- ERA 272. 

16. Speakman v. Roberts, 130 Ala. 
376, 30 S 359; Kemp v. Briard, 5 Nebr. 
(Unoff.) 499, 98 NW 1048; Carney v. 
Brome, 77 Hun 583, 28 NYS 1019. 

[a] For example, where the evi- 
dence of plaintiff in an action to re- 
cover for negligently killing a dog 
tended to prove that defendant, while 
running an automobile at twenty 
miles an hour, ran over the dog in 
the street, leaving the jury to con- 
jecture as to further details and as 
to the proximate cause, plaintiff-was 
properly nonsuited. Wallace v. Wa- 
terhouse, 86 Conn. 546, 86 A 10, Ann 
Cas1914B 82. . 


17. Warrick v. Reinhard, 136 Iowa 
27, 111 NW 983 (evidence held suffi- 
cient). 

[a] MTilustrations.— (1) Evidence 


that a trespassing hog was unin- 
jured when first seen, that it was 
then shot, and that about an hour 
afterward another shot was heard, 
that the animal squealed, and that the 
smoke of the gun was seen, and also 
defendant, with the gun pointed to- 
ward where the hog lay, is sufficient 
to authorize the jury to infer that he 
fired the first shot. Landell v. Hotch- 
Kiss, LY Phomps.; &iC. GN y.) wipes 
(2) But a habit of a colt to trespass 
in neighboring cornfields, unaccom- 
panied by other evidence, would not 
tend to show that the person or per- 
sons so trespassed on killed the ani- 
mal; hence, evidence of such facts is 
properly excluded. Dean vy. Black- 
well, 18 Ill. 336. 

[b] Approval of wrongful act.— 
Where the wrongful act was com- 
mitted in the presence of defendant, 
but the evidence shows neither as- 
sent nor dissent from the act on his 
part, a verdict against him will not 
be disturbed. James v. Caldwell, 7 
Yerg. (Tenn.) 37. 

18. Early v. Fleming, 16 Mo. 154. 

[a] Killing or worrying sheep, 
ete.— (1) In an action for the killing 
of plaintiff’s dog, evidence that defen- 
dant and his neighbor had recently 
lost animals by the ravages of dogs, 
and that the dog killed was discov- 
ered by defendant in the midst of his 
goats and rabbits in the nighttime, 
was sufficient to authorize a finding 
that the dog was or had recently 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 533-537] 


[§ 533] h. Trial—(1) Instructions.1® It is er- 
roneous to base instructions on facts not in evi- 
dence, as, for example, to instruct that defendant 
would not be liable if he acted prudently, when 
the statute imposes a liability for killing in any 
mode, and the testimony shows a lack of prudence,?° 
or to leave to the jury the question whether or not 
the animal killed was a public nuisance, having 
informed them that if so its destruction was justi- 
fied, where the evidence fails to show any liability.*+ 
And, of course, instructions must not be inconsist- 
ent.” But an erroneous instruction as to defend- 
ant’s liability under stated circumstances is imma- 
terial if the evidence warrants the conviction.2? And 
the refusal of a proper instruction will not be 
deemed prejudicial error where a more favorable 
instruction on the same subject is given.4 

As to value. An instruction that the value of a 
dog should be found from the evidence of his quali- 
ties rather than from the opinions of witnesses is 
erroneous, because the jury have the right to con- 
sider both kinds of evidence, and, furthermore, be- 
cause it excludes from their consideration any ques- 
tion of commercial value and loss of services.?° 
Likewise, it is erroneous to assume that dogs have 
no established commercial value in a particular 
county,’® or to require plaintiff to show by a pre- 
ponderance of evidence that the dog killed had some 
pecuniary value.?* ’ 

As to justification. Instructions are erroneous 
where too high a degree of proof as to justifica- 
tion is imposed,?* or which refer too broadly, and 


in a manner calculated to mislead, to matters of 


justification which were not proved.’?. 


[§ 534] (2) Questions for Jury.*° Where facts 


amounting to a justification are shown it is error 


of dogs in such cases. 


been engaged in killing or chasing 30. See 

sheep or other domestic animals, | 1511]. 

within the meaning of Mo. Rev. St. 31. : 

(1899) § 6976, authorizing the killing 32. Sims v. Hall, 


Reed v. Gold- 


neck, 112 Mo. A. 310, 86 SW 1104. 33. 


ANIMALS 


generally Trial [38 Cyc 
King v. Kline, 6 Pa. 318. 


117 SW 108; King v. 
Mich.—O’Neil v. 


[3C.J.] 163 


to take the consideration of sueh facts from the 
jury.*+— As’a general rule it is for the jury to 
determine, in an action for damages for killing a 
dog, whether the dog was of such vicious nature or 
evil habit as placed it within the right of any man 
to kill it;* or whether under all the circumstances 
the danger to defendant’s property was of such a 
character as to justify the killing of the dog to avoid 
it.? Likewise it is generally within the province 
of the jury to determine the question of the reason- 
ableness of defendant’s apprehension of injury,** 
and of the means of defense employed to prevent 
it,°> and whether or not the means employed were 
the proximate cause of the animal’s death.®® 

The value of the animal injured or killed is gen- 
erally a question for the determination of the 
jury.3? 5 F 

[§ 5385] (38) Verdict.28 <A verdict which does not 
find the issue is bad,.and will not support a judg- 
ment.°° In a common-law action for injury to a 
trespassing animal a. verdict which is warranted 
only in an action based on a statute is erroneous.*° 
But a general verdict for plaintiff is not inconsistent 
with a special finding that the dog killed was in 
the habit of annoying persons and animals on the 
highway.*? 

[§ 536] i. Costs.42 A tender of compensation 
to the owner of the animal will not affect the right 
to the costs of a subsequent action for the injury.4? 

[§ 537] 6. Special Proceedings. A special statu- 
tory proceeding, before a justice and freeholders, 
for an award of damages for the abuse or killing 
of trespassing cattle is a remedy which must be 
strictly pursued.44 The award is limited by the dam- 
ages claimed.*® 

é 
is for the jury to say whether under 
all the circumstances defendant was 
justified in killing a dog which was 
chasing rabbits in his field of ripen- 


ing wheat. Lipe v. Blackwelder, 25 
Di ALY 119" 


185 Mo. A. 603, 
Kline, 6 Pa. 318. 
Newman, 132 
36. 


(2) But where, under the statute, the 
killing of a dog can be justified only 
when he is actually wounding, wor- 


_rying, or killing sheep, evidence that 


the sheep were running about the 


field ina greatly agitated and fright- 


ened manner, pursued by the dog, 
which was apparently worrying and 
injuring them, and that the effect of 


chasing was to greatly worry and 


John- 


injure them, is not sufficient. 
22 1 


son v. McConnell, 80 Cal. 545, 
219 (three judges dissenting). F 
19. Generally as to instructions 


{ see Trial [88 Cyc 1594]. 


20. Jones v. Hood, 4 Bush (Ky.) 
80; Leach v. Lynch, 144 Mo. A. 391, 
128 SW 795. 

21. Morse v. Nixon, 51 N. C. 298. 

22. Turner v. Stephens, (Tex. Civ. 
A.) 155 SW 1009. 

fa] Instructions held inconsistent. 
—An instruction in an action for the 
wrongful killing of dogs directing a 
verdict for plaintiff for the value of 
the dogs, and an instruction that, if 
defendant believed that the dogs had 
killed his sheep and the dogs at the 
time were killed in his inclosure, the 
verdict must be for him, are incon- 


sistent. Turner v. Stephens, (Tex. 
Civ. A.) 155 SW 1009. 
23. Amick v. O’Hara, 6 Blackf. 


(Ind.) 258. ; 
24. Jobe v. Houston, (Tex. Civ. A.) 
23 SW 408. 


25. Spray v. Ammerman, 66 Ill. 
309. And see supra § 525. 
en Spray v. Ammerman, 66 Ill. 
27. Brent v. Kimball, 60 Tl. 211, 


44 AmR 35. And see supra § 530. 
epee Reynolds v. Phillips, 13 Ill. A. 
29. Spray v. Ammerman, 66 III. 309. 


Mich. 489, 98 NW 1064; McChesney v. 
Wilson, 132 Mich. 252, 983 NW 627, 1 
AnnCas 191 and note. 

Miss.—Hodges v. Causey, 77 Miss. 
ope 26 S 945, 78 AmSR 525, 48 LRA 


Hee EE v. Haas, 65 Mo. A. 

N. H.—Aldrich v. Wright, 53 N. H. 
398, 16AmR 339. 

Pa.—King v. Kline, 6 Pa. 318; Cole 
v. Van Syckle, 8 Pa. Dist. 362, 13 
YorkLegRec 105. ; 

[a] Matters to be considered.—In 
determining these questions the 
value of the animal, the mischief 
likely to be wrought, the probability 
of the success of less severe meas- 
ures, and the necessity of immediate 
action, are elements to be considered. 
Lipe v. Blackwelder, 25 Ill. A. 119. 

{b] That defendant notified plain- 
tiff to restrain his dog may be con- 
sidered by the jury in determining 
the reasonableness or necessity of a 
killing. Hodges v. Causey, 77 Miss. 
oped 26 S 945, 78 AmSR 525, 48 LRA 


34. Lipe v. Blackwelder, 25 Mili. 
A. 119; Livermore v. Batchelder. 141 
Mass. 179, 5 NE 275; O’Neil v. New- 
man, 132 Mich. 489,.93 NW _ 1064: 
Hubbard v. Preston, 90 Mich. 221, 51 
NW 209, 30 AmSR 426, 15 LRA 249; 
Woolsev v. Haas. 65. Mo. A. 198. 

85. Lipe v. Blackwelder. 25 Ill. A. 
119; Anderson v. Smith, 7 Tll. A. 354; 
Livermore v. Batchelder, 141 Mass. 
179, 5 NE 275; McChesney v. Wilson, 
132 Mich: 252, 93 NW 627, 1 AnnCas 
191; Hubbard v. Preston, 90 Mich. 
221, 51 NW. 209, 30 AmSR 426, 15 
LRA 249: Leonard v. Wilkins, 9 
Johns: (N. ¥.). 2338. 

{a] Killing dog in wheatfield.—It 


Wilhite v. Speakman, 79 Ala. 
400 (holding that the mode of secur- 
ing an impounded animal, by tying 
and other circumstances, may be con- 
sidered in determining whether its 
death by choking was the natural and 
proximate consequence of securing 
and leaving it tied). 

37. Spray v. Ammerman, 66 Ill. 
809; State v. McDuffie, 34 N. H. 523, 
69 AmD 516; Dunlap v. Snyder, 17 
Barb. (N. Y.) 561. : 

38. See also Trial [88 Cye 1868]. 

[a] For form of special verdict in 
an action to recover for the killing 
of a dog see Deane vy. Clayton, 7 
agen 489, 2 ECL 461, 129 Reprint 


39. Ford v. Taggart, 4 Tex. 492 
(where defendant justified, and the 
jury “found the damages to be equal, 
and that each party pay equal pro- 
portions of the cost incurred and go 
out of court,’ and it was held that 
the verdict was not responsive to the 


issue). 

40. Lee v. Nelms, 57 Ga. 253. 

[a] A verdict based on an im- 
proper amendment to a count of a 


‘declaration for triple damages under 


a statute praving for exemplary dam- 
ages independently of the statute 
will not be disturbed when it awards 
much less than would have been 
proper under the original declaration 


and proofs. Yumlin v. Parrott, 82 
Ga. 732, 9 SE 718. 

41. Jacauay v. Hartzell, 1 Ind. A. 
500. 27 NE 1105. 

42. See Costs [11 Cye 1]. 

43. Cole v. Tucker, 6 Tex. 266. 

44. Bailey v. Bryan, 48 N. C. 357, 
67 AmD 246. 

45. Bailey v. Bryan, 48 N. C. 357, 


67 AmD 246. 


164. [3.Cod:} 


[§ 538] 7. Damages—(a) In General.*® For a 
wrongful injury to, or destruction of, an animal the 
owner may recover the amount of damage to which 
he shows himself entitled, which, in case of the 
death of the animal, is its fair 47 or market *® value; 
and, in ease of injury, its reduced value.*? Such 
damages are not mitigated in any way by reason 
of the fact that the animal is trespassing at the 
time of being killed.®° Since the right of property 
in animals is recognized,®! the law implies a right 
in the owner to nominal damages at least for their 
destruction.®” 

[§ 539] b. Exemplary Damages.°* Where the 
killing is done or the injurious act committed will- 
fully and under circumstances of aggravation, show- 
ing a violent, reckless, and lawless spirit, the law, 
in some jurisdictions, allows exemplary damages,°* 
although the animal had no pecuniary value.®> Lia- 
bility to a criminal prosecution will not relieve from 
exemplary damages.°® 

[§ 540] c. Multiple Damages. Double or treble 
damages are sometimes allowed when the injury or 
killing is willful or malicious,** and in some states 
double damages or penal damages, based on the 
value of the animals, are permitted for injury to 
animals trespassing upon lands not inclosed as re- 
quired by law.5& But such statutes, when highly 


[a] A report of freeholders, in 
statutory proceedings to assess dam- 


ANIMALS 


seventy-five dollars. Swann v. Bowie, 


A >. iris biel to 
ve ¢ 


a 
[§§ 538-542 


penal, must be strictly construed.*® 

[§ 541] B. Criminal Prosecuttons1: Nature 
and Elements of Offense—a. At Common Law. 
Whether or not the killing or wounding of a domes- 
tic animal constitutes an offense at common law is 
by no means clear. There are decisions to the effect 
that such acts are indictable because of their ten- 
deney to provoke a breach of the peace.®° There 
are dicta to the same effect and cases wherein the 
right to indict for killing an animal has not been 
questioned.** On the other hand, it is denied in 
some cases that the destruction of an animal is a 
criminal offense, unless made so by statute,°* and 
still other cases, while apparently conceding that the, 
killing of an animal may be punished, even though 
not prohibited by statute, refuse to extend the doc- 
trine to instances of wounding or maiming.® 

Dogs. At common law it is said not to be an of- 
fense to kill a dog,®* the reason being that dogs 
were not regarded as property in the full sense.® 

[§ 542] b. Under Statutes—(1) In General. By 
statutes, both in England and in the United States, 
the offense of malicious mischief, as it existed at 
common law, has been greatly enlarged.®°® These 
statutes are designed to protect the owners rather 
than the animals themselves.®’ To constitute the 
offense, the particular form of injury must be in- 


63. State v. Beekman, 27 N. J. 
124, 72 AmD 352; State v. Manuel, 3 


ages for the abuse and killing of 
cattle, is erroneous if it awards dam- 
ages for injuries of which no com- 
plaint is made, and in such a case 
the judgment can be no more than 
for the damages claimed. Bailey v. 
Bryan, 48 N. C. 357, 67 AmD 246. 

46. Measure of damages see Dam- 
ages [13 Cyc 149]. 

47. Jacquay v. Hartzell, 1 Ind. A. 
500, 27 NE 1105. 


2 48. Uhlein v. Cromack, 109 Mass. 
433 
49. Baker v. Mims, 14 Tex. Civ. 


A. 413, 37 SW 190 (causing mares to 
lose their foals); Loomis v. Besse, 
148 Wis. 647, 1385 NW 123 (wrongful 
castration of colt). 


50. Ten Hopen v. Walker, 96 
Mich. 236, 55 NW 657, 35 AmSR 598 
(dog). 

51. See supra § 3 ets 


52. Brent v. Kimball, “G0 Tll.. 211, 
14 AmR 35; Rowan v. Sussdorff, 147 
App. Div. 673, 132 ONY/S! +650: 

Nominal damages see Actions § 64; 
Damages [13 Cyc 14-21]. 

[a] A dog which is a nuisance 
cannot be said to have a value. Dun- 
lapsyvs Snyder, \ 17; Barb. iGN..Y.)) b61: 

53. See Damages [13 Cye 105-120}. 

54. 27 Ala. 
480, 62 AmD 776. 

Ga.—Jemison v. Southwestern R. 
Co., 75 Ga. 444, 58 AmR 476 (dic- 
tum). 

Mich.—McChesney v. Wilson, 132 
Mich. 252, 93>NW 627, 1 AnnCas iene 
Ten Hopen Vv. Walker, 96 Mich. 236, 
55 NW 657, 35 AmSR 598. 

N. Y.—Woert v. Jenkins, 14 Johns. 
352. 

Tex.—Champion v. Vincent, 20 Tex. 
811. 

Vt.—Wright v. Clark, 50 Vt. 130, 
28 AmR 496. 

[a] The Texas act of 1840 (Hart- 
ley Dig. p 436) giving to the injured 
party “full satisfaction for all dam- 
ages sustained,’ does not limit the 
recovery to mere compensation, but 
permits exemplary damages when 
warranted by the circumstances. 
Cole v. Tucker, 6 Tex. 266. 

{b] Failure to justify.—Where a 
constable attempted to justify kill- 
ing a dog by an ordinance which re- 
quired him to kill dogs going at large 
without an attendant, and the proof 
failed to show that the dog was un- 
attended, the court refused to dis- 
turb a verdict for two hundred and 


Ade Casy No! 135672, 2uCranch |G. 'C} 

55. Parker v. Mise, 27 Ala. 480, 62 
AmD 776. 

56. Cole v. Tucker, 6 Tex. 266. — 

57. Baker v. Nanny, 92 Ark. 91, 
122 SW 109 (payable to owner and 
not to county). 

58. Wilhite v. Speakman, 79 Ala. 
400; Thompson y. State, 67 Ala. 106, 
42 AmR 101; Stewart v. Jewell, 7 T. 
B. Mon. (Ky.) 1 

[a] Romituig poor over court’s 
jurisdiction.—In an action to recover 
multiple damages for injuries to tres- 
passing animals, if the whole sum 
claimed exceeds the jurisdiction of 
the court the excess must be ex- 
pressly remitted. Lee v. Nelms, 57 
Get 253. And see Courts, [11 “Cye 

59. poith v. Causey, 22 Ala. 568. 

60. N. H.—State v. McDuffie, 34 
Ni .523) (69) Am D516: 

N. Y.—Peo. v. Smith, 5 Cow. 258. 

Pa.—Respublica vy. Teischer, 1 Dall. 
3356, 1 Li ed. 163: 

Ne v. Council, 1 Overt. 


Utah.—State v. Coleman, 29 Utah 


417, 82 P 465. 


Vt.—State’ v. Briggs, 1 Aik. 226. 

[a] Shooting or wounding tres- 
passing cattle.—In Snap v. Peo., 19 
Ill. 80, 68 AmD 582, the court, per 
Caton, C. J., said: “It is a violation 
of the common law .. . for a person 
to shoot or wound stock found tres- 
passing upon his premises. He may 
expel them from his premises, and 
use the necessary force for that pur- 
pose, doing them no unnecessary 
damage ... but the law of right, as 
well as humanity forbids him to in- 
flict an unnecessary injury upon the 
brute. The owner of the animal may 
be liable for the damage committed 
by it, but the injured party may not 
inflict injury in return.” 


61. Com. v. Leach, 1 Mass. 59; 
State v. Latham, 35 N. C. 33; State 
Vv.) Scott, LO N-E.535; 

62. Bailey v. State, 65 Ga. 410; 


State v. Mease, 69 Mo. A. 581; State 
v. Beekman, 27 N. J. L. 124, 72 AmD 
352; State v. Wheeler, 3 Vt. 344, 23 
AmD 212. 

{a] The use of the words “wil- 
fully, maliciously,” etc., in an indict- 
ment to describe.the act, will not 
have the effect of making such act a 
public offense. State v. Wheeler, 3 
Vt. 344, 23 AmD 212. 


NG 201, 202, 21 AmR 455 (where 
the court said: “No case is to be 
found in our reports, of an indict- 
ment at common law, when the of- 
fense was the wounding of cattle, or 
the mere injury to the property, 
short of its destruction. If we look 
to England, the source of the com- 
mon law, we are unable to find a 
case where, independent of statute, it 
has been held to be a public offence, 
to maim cattle, whether with or 
without malice towards the owner. 
Both the elementary writers and the 
decisions hold that such offense is 
not indictable, but is a civil trespass 
only. 4 Bl. Com. 244; 2 Hast Pl. Cr. 
chap. 21, sec. 16; 2 Russ. on Cr. 497; 
Reg. v. Wallace, Crawf. & D. Abr. 
Cas. 403; and no precedent of such 
a form of indictment, at common law, 
or independent of Statute, is to be 
found’). 

64 State v. Mease, 69 Mo. A. 581. 

65. Com. v. Maclin, 3 Leigh (30 
Va.) 809 (holding, in view of the 
common law, that in a penal act the 
word “property” did not include 
dogs). Se also supra-§ 4. But see 
infra § 5 

66. eter statutory provisions. And 
see cases infra this and two succeed- 
ing sections. See also generally Ma- 
licious Mischief [25 Cyc 1671]. 

{a] The South Carolina act of 
1789, in the clause imposing a pen- 
alty for the second offense created by 
the act, obviously uses the word 
“kill” by mistake instead of the word 
“marked,” and the killing of cattle is 
not an indictable offense under this 
vis Frierson v. Hewitt, 20S. Cc L 

{b] Repeal of statute.—Section 1 
of the South Carolina act of 1857, 
making it an indictable offense “wile 
fully, unlawfully, and maliciously” to 
“cut, shoot,” etc., “any horse,” etc, 
was not repealed by § 21 of the act 
of 1865, declaring “every wilful tres- 
pass” to be a misdemeanor. State v. 
Alexander, 48 S. C. L. 247. 

67. State v. Brocker, os Tex. 611; 
Daniel v. Janes, 2 C. PB. D. 351. 

[a] “Cruelty to animals should 
not be confounded with malicious 
mischief. It is manifest that the 
legislature in revising and enacting 
the Criminal Code, in 1874, intended 
to distinguish clearly between 
cruelty to animals, having relation 
primarily to the suffering of the ani- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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$8 542-544] 


flicted, or the circumstances of the 
must be such as are contemplated 


and the animal wounded or killed must belong to 


the designated kind or elass.°® 
' [§ 543] 


wound.’’ 7° Other terms found in 


describe the prehibited offense are ‘ 
stroy,’’ ” ‘‘disable,”’ " :‘‘disfigure, 


mal itself, and malicious mischief as 
to such animals, chiefly concerning 
the injury, to the owner of such ani- 
mal by the destruction of his prop- 
erty,”... .Peo. y. Jones, 241 Tl. 482, 
488, 89 NH 752, 16 AnnCas 332. See 
also supra § 201. 
. 68. See infra §.543. 
69. See infra § 544. 
- 70. Ark:—Lenion v. State, 19 Ark. 
1 


2a ier wa 
~-Ga.—Arnold v. State, 70 Ga: 723. 
meter seats v. Crenshaw, 22 Mo. 
N. Y.—Stage Horse Cases, 15 Abb 
PrNS- bi. 
- Tenn.—State v. Wilcox, 3 Yerg. 278, 
24 AmD 569. 
- Utah.—Peo. v. Olsen, 6 Utah 284, 
22) P1623: ; 
- Vt.— State v. Abbott, 20 Vt, 537. 
' Eng.—Reg. v. Welch, 1-Q. B. 
Wow A ORs. WV, OU MOCK, aka wake. deiec, we. 
115; Taylor v. Newman, 4B. & S. 89, 
116 ECL 89, 122 Reprint 393; Reg. v. 
Tivey, 1.C. & K. 704, 47 ECL 704; 
Haywood’s Case, 2 East P..C. 1076; 
Moyle’s Casé, 2 Hast “P-~C.- 1076; 
Mott’s Case; 2 Hast P. C. 1075; Paty’s 
Case, 2 East P. C. 1074; Midwinter’s 
Casé, “Fost. 415; Rex y. Shepherd, 
Leach C.-C; 609; Hean’s Case, Leach 
Cc. Cc. 595 note; Rex v. Pearce, Leach 
Cc. C. 594; Rex v. Owens, 1 Moody C. 
C., 205; Rex v.. Austen; R. & R. 364; 
Sree v. Chapple, R. & R..57 


. W... Terr.—Reg. _v. Mennel, 1 
Terr. L. 487. 
[a].. “Kill.’—Killing a cow by set-- 


ting fire to an outhouse in which it 
was is within the definition. Rex v. 
Haughton, 5 C. & P.. 559, 24 ECL 707. 
[bo] “Maim.’’ — (1) The word 
“maim,” as used in these statutes, 
implies.some permanent injury. Reg. 
v. Jeans, 1-C. & K. 539, 47 BCL. 539. 
(2) In Georgia it has been held that 
to shoot a cow is not to “maim” it. 
Patton v. State, 93 Ga. 111, 19 SH 734, 
24 LRA 732;. Powell vy. State, 65 Ga. 
707; Bailey v. State, 65 Ga. 410. (3) 
“The effect of that decision is that a 
person who inflicts upon cattle injury 
of a character less than that which 
would deprive it.of or render useless 
one or. more of its useful members 
would not be guilty of a crime, ‘but 
the owner would be remitted to his 
action for damages: However, con- 
struing the word ‘maim’ in its tech- 
nical gense, as a deprivation Or MOF 
the rendering useless of a member, 
one who, by shooting or otherwise 
injuring a cow, thus deprives it of or 
renders useless any useful member, 
that is, a useful member to its own 
locomotion, or useful to the owner in 
the way in which such animal was 
employed, would be guilty of a crim- 
inal offense under the statute; for 
the animal in such condition would 
be a maimed animal.”  Brown_ v. 
State, 127 Ga. 287, 288, 56 SH 405. 

[ec] ‘“Wound.”—(1) The offense of 
wounding is complete, although the 
wound is not permanent and the ani- 
mal is likely to recover. Hay wood’s 
Case, 2 East P. C. 1076. (2) It is not 
necessary to prove that any instru- 
ment was used to inflict the wound. 
Ree y.- Bullock, -L.* Rat C. Cl"115. 
(3) Injuring a sheep by setting a 
dog on it is not a’ maiming or wound- 
ing within the meaning of the Hngs 
lish statutes. Rex v. Hughes, 2 C. & 
P. 420, 12 BCL 651. 

[d] Killing stock within inclosure. 
—(1) Statutory provisions defining as 
an offense the killing of stock on 


(2) Acts Prohibited. Words commonly 
used in statutes relating to domestic animals to de- 
scribe the prohibited acts are ‘‘kill, maim or 


‘injure,’’ *! ‘‘de- 


ANIMALS 


killing or injury 
by the statute,°* 


[§ 544] (3) 


describe the 


such statutes to 


“horse,’’ ®* and 


7714 “abuse,’’ ™ | frequently used. 


cultivated lands inclosed by an in- 
sufficient fence are not applicable in 
counties which have prohibited the 
running at large of such stock and 
made it urmecessary to fence against 
the animals named. McCampbell v. 
State, (Tex. Cr. A.) 45 SW 711. (2) 
In Texas, a prosecution for killing 
hogs within an inclosure cannot be 
maintained in counties where the 
Hog Law is in force, since such law 
requires no fence against such stock 
and furnishes a remcdy to the owner 
of the premises by the impounding 
of stock. -Gerdes v. State, (Tex. Cr. 
A:) 34 SW 268: 

poste Ala.—Johnson v. State, 37 Ala. 
Mass.—Com: vy. Falvey, 108 Mass. 


N. Y.—Stage Horse Cases, 15 Abb 
PrNsy lees é 
ares C.—State v. Waters, 51 -N. C. 


Oh.—Oviatt v. State, 19 Oh. St. 573. 

[a]. A horse is “injured” by cut- 
ting off its mane close to the skin, 
and the- hair of its tail as close to 
the dock as it can be cut. 
State, 19 .Oh: Sty 573. 


Oviatt v. 


72. State v. Kirkpatrick, 4S. C. L. 
440; Taylor v. State, 6 Humphr. 
(Tenn.) -285. 

[a] Kill or destroy.—Under a 


statute which declares it to be a mis- 
demeanor willfully, unlawfully, and 
maliciously to kill or destroy any of 
certain domestic - animals --therein 
enumerated, it is not a misdémeanor 
‘to maim or wound an animal without 


“tortune, 7 oa beat}? alumi mark. Wire 
poison to,’’*® and ‘‘eause to go within the inclosed 
lands of another without his consent.’’ °° 


killing it.: State v. Beekman, 27 N. 
Jee L124 72) Amp "35 2: 

} Johnson v. State, 37 Ala. 457; 
v. Pierce, ‘7 Ala. 728. 

Johnson v. State,-37 Ala. 457; 
State v. Enslow, 10 Jowa 115; Frier- 
son v. Hewitt, 20 S.C. L. 499. 

-{a] -Disfiguring is a lower grade 
of offense than maiming.—(1) It does 
not necessarily imply an injury of a 
permanent character. It embraces 
any injury, however slight, which is 
of a character to lessen the value of 
the animal. State v. Harris, 11 Iowa 
414, (2) Thus, to cut the hair from 
the tail of_a horse, or to cut off its 
inane, is to disfigure it. State -v. 
Harris, 11 Iowa 414; Bovd v. State, 2 
Humphr. (Tenn.) 39. (8) So a cow 
or ox is disfigured if its hair is 2ut 
off or its skin is cut. State v. Harris, 
11 Towa 414. (4) But it has been 
held that shaving the mane and crop- 
‘ping the hair from the tail of a mare 
in the owner’s stable does not consti- 
tute the offense of ‘disfiguring.’ 
State v. Smith, 25 S. C. L.°157. 


75. State v. Parker, 81 N. C. 548; 
State v. Simpson, 73 N. C. 269. 

76. Stage Horse Cases, 15 AbbPr 
NS 7GN2 TY?) 5 

77. State v. Marshall, 13 Tex. 55. 

[a] Cruelly beat.—Stage Horse 
Cases, 15 AbbPrNS (N. Y.) 51. 

78. State v.-Nichols, 46° S.-C. L. 


eae Frierson v. Hewitt, 20 S. C. L. 
4 


79. State v. Enslow, 10 Iowa 115. 

[a] The scattering of poison ac- 
cessible to the cattle of another, with 
intent that it shall be taken by them, 
is the offense of poisoning animals 
denounced by N. Y. Pen. Code § 600, 
and not the offense of malicious de- 
struction of property denounced by 


§ 654. Peo. v. Knatt, 156 N. Y. 302, 
50 NE 835. 
[b] The placing of poisoned flesh 


in an inclosed garden, for the pur- 


[3C.J.] 165 


66 


administer 


Animals Protected. The statutes 


relating to the killing and injuring of domestic ani- 
mals are numerous, and various terms are used to 
animals 
““stoek,’’ 8? ““live, stock,’’.8* ‘<beasts,?? 845 dog,7? 8 


intended. ‘‘ Animals,’ 8+ 


‘‘cow’’ §" are some of the terms 
The term ‘‘property,’’ in stat- 


pose of destroying a dog which is in 
the habit of straying there, (1) is not 
an offense punishable under 24 & 25 
Vict. c 97 § 41. But semble that it 
is within 27 & 28 -Vict.-c 115° § 2: 
Daniel v. Janes,;:2 CG: BP. D. 351. (2) 
The word ‘“land” in the Poisoned 
Flesh Act (1864) § 2 applies to in- 
closed gardens, buildings, and dwell- 
ing houses. Rogers yv. Hull, 60 J. P. 


584 
Cleveland v. State, 8 Tex. A. 


80. 
44, , 

81.;. Ala.-Northcot v. State, 43 
rae 330; Johnson v. State, 37 Ala. 

Ark.—Lemon v. State, 19 Ark, 171. 
y. N. Y.—Stage Horse Cases, 15 Abb 
PrNS. 51. , : 
ke aT pine v. State, 19 Oh. St. 

Utah.—Peo. v. Olsen, 6 Utah 284, 
Copy, 822 TUBB} 

. taj] Bogs.—(1) Under a_ statute 
making it malicious mischief to kill, 
etc., any domestic animal, it was held 
that. a conviction for killing a dog 
would not lie, as-a dog is not a “do- 
mestie animal’ within the meaning 
of the statute. State v. Harriman, 
75 Me. 562, 46 AmR 423. Compare 
State v. Sumner, 2 Ind. 377, 378 
(where a dog is said to be a domes- 
tic animal). (2) A dog which has an 
owner is a “dumb animal’ within 
the-Texas statute forbidding the kill- 
ing of “dumb animals.” McDaniel v. 
State,;..5 Tex .A. 475.. (3) ‘Where 
dogs are deemed personal property, 
they are within a statute prohibit- 
ing the willful killing of any animal 
of another, which is' made the sub- 
ject of larceny. State v7. Soward, 83 
Ark, 264, 0103: SW :741,\ 11 LRANS 
1117, 13 AnnCas 79. (4) The terms 
“useful animal” and “living animal,” 
in a. statute against cruelty, include 
dogs. State v. Smith, 156 N. C. 628, 
72-SE 321,.36 LRANS-:910:.. . 
has Cleveland v. State, 8 Tex. A. 


83.- State v. Pierce, 7 Ala. 728; 
State v. Waters, 51 N. C. 276. 

84. State’ v. Wilcox, 3 
(Tenn.) 278, 24 AmD 569. 

[a] The term “beast”? has been 
held to include (1) a horse (State v. 
Pearce, Peck (Tenn.) 66), (2) a cow 
(Taylor v.. State; 6 Humphr. (Tenn.) 
285), and (3) a hog (State v. Ens- 
‘low, 10 lowa 115). (4) But a dog 
has been held. not to be a “beast” 
within the meaning of such a stat- 
ute. U.S. v. Gideon, 1 Minn. 292; 
Staté v. Phillips, 1 Tenn. Cas. 34. 

85. Brookerson vy. State, 49 Tex. 
Cr. 421,93. SWe-725. i 

[a] “Registered dog.”—The un- 
hawful killing or injuring of regis- 
tered dogs is sometimes made an of- 
fense. State v. Tripp, 84 Conn. 640, 
81 A<247. 

{b] Dog listed for taxation.—The 
Indiana act of 18838, forbidding the 
malicious injury or killing of any 
dog listed for taxation, did not ren- 
der inapplicable Ind. Rev. St. (1881) 
§ 1955, punishing the malicious kill- 
ing of an unlicensed dog. Sosat v. 
State, 2 Ind. A. 586, 28 NE 1017. 

86. U.S. v. Gideon, 1 Minn. 292; 
Cleveland vy. State, 8 Tex. A. 44. 

[a] The word “horses” includes 
(1) mares (State v. Dunnavant, 5 
Ss. ~ Lit 9, 5 AmD? 5380);- and.e(2) 
geldings (Fein v. Terr., 1 Wyo. 376). 

87. State v. Crenshaw, 22 Mo. 457. 

[a] Cow which it is made larceny 
to steal.—A cow which runs on the 


Yerg. 


166 [38C.J.] 
utes against malicious injuries to property, includes 
dogs,** under the modern view that dogs are prop- 
erty,®®> but not where the contrary view prevails.°° 

Cattle. But the word most frequently found in 
statutes of this character is ‘‘cattle.’’ 2 This term 
has been held to inelude horses, geldings, mares, 
and colts,°?_ also asses,9* sheep,®* pigs,°> and 
goats;°° but it does not include dogs * or domes- 
ticated buffaloes.°® 


Chattels. Horses have been held to be within the 
word ‘‘chattels.’’ °° 
[§ 545] ©. Malice, Willfulness, and Intent. At 


common Mess tonal under the statutes in affirmation 
thereof, the malice, which is an essential ingredient 
in the offense of malicious mischief or injury to 
animals, must be against the owner of the animal, 
and not against the animal itself. It is not essen- 
tial that there should be malice against the general 
owner; malice against the special owner, such as a 
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[§§ 544-545 


bailee, is sufficient.? But it has been held that mal- 
ice against a servant or relative of the owner is 
not sufficient. It need not be shown that the of- 
fender actually knew the owner. It will be suf- 
ficient to show that he was bent on mischief against 
the owner, whosoever he might happen to be.* Ex- 
press malice need not be shown.® Malice may be, 
and frequently must be, inferred from the nature 
of the act itself and from the cireumstances which 
accompany and characterize it.® 

Statutory changes. In many jurisdictions the 
word ‘‘malicious’’ has been dropped from the stat- 
utes creating the offense, and the word ‘‘willful,’’ 
‘‘wanton,’’ or ‘‘unlawful’’ substituted.? These. 
words, under the authorities, do. not necessarily 
mean the same as ‘‘malicious,’’ and it is generally 
held that malice is not an ingredient. of the of- 
fense so deseribed.§ The word ‘‘malicious’’ im- 
ports a criminal motive, intent, or purpose,®? while 


range to feed but comes up every 
night to be milked is not running at 
large within Kirby Dig. § 1898, pro- 
viding that animals which run at 
large are not subjects of larceny, 
and one who kills such a cow may be 
convicted of maliciously killing an 
animal which may be the subject of 
larceny. Burrow y. State, 109 Ark. 
365, 159 SW 1123. 

88. Kinsman v. State, 77 Ind. 132; 
State v. Sumner, 2 Ind. 377; Nehr v. 
State, 35 Nebr. 638, 53 NW _ 589, 17 
LRA 771; State v. McDuffie, 34 N. H. 
5238, 69 AmD 516; State v. Smith, 156 
N. GC. 628, 72 SE 321, 36 LRANS 910; 
State v. Latham; 35 N.8C. 33. 

[a] “Inanimate property.”—-A dog 
is. not within a statute against in- 
juries to ‘inanimate property.” Pat- 
ton v. State, 93 Ga. 111, 19 SE 734, 
24 LRA 732 (holding that the ma- 
licious killing of a dog is not indict- 
able under Ga. Code § 4627, which re- 
lates only to inanimate property, and 
not to animals of any kind). 


F ik Dogs aS property see supra 
90. Com. v. Maclin, 3 Leigh (30 
Va.) 809. 

°.91. Ala.—State v. Pierce, 7 Ala. 

428. 

Ga.—Arnold v. State, 70 Ga. 723. 

. §. C.—Frierson v. Hewitt, 20 S. C. 

Ta 499. 

Tex.—State v. Marshall, 13 Tex. 

55. 

Vt.—State v. Abbott, 20 Vt. 537. 
Eng.—Reg. v. Welch, 1 Q. B. D. 23; 

Res. v; “Bullock, L. Rx 1.C, GC. 115; 

Reg. v. Tivey, 1 C. & K. 704, 47 ECL 

704; Haywood’s Case, 2 East P. C. 

1076; Midwinter’s Case, Fost. 415; 

Rex v. Shepherd, Leach C. C. 609; 

Hean’s Case, Leach C. GC. 595 note; 

Rex v. Pearce, Leach C. C. 594; Rex 

v. Austen, R. & R. 364. 

92. State v. Sutton, 24 Mo. 377; 


State v. Clifton, 24 Mo. 376; State v. 
Crenshaw, 22 Mo. 457; State v. Ham- 
bleton, 22 Mo. 452; Haywood’s Case, 
2 East P. C. 1076; Moyle’s Case, 2 
Bast P. C. 1076; Mott’s Case, 2 Hast 
P. C..1075; Paty’s Case,i2) Hast BP. C€. 


1074. 

[a] In the North Carolina stat- 
utes ‘cattle’ embraces the bovine 
species only, other animals being 
specifically designated. State, v. 


Credle, 91 N. C. 640. 


. 98. Rex vy. Whitney, 1 Moody C. 
(CASE 
94. State v. Crenshaw, 22 Mo. 457; 


Rex v. Hughes, 2 C. & P. 420, 12 ECL 


651. 

95. Rex v. Chapple, R. & R. 57. 

96. State v. Yo Na 119 CUNEO? 
822, 25 SE 819; Garza v. State, (Tex. 
Cr; At): 62 SW 751. 

97. U. S. v. Gideon, 1 Minn. 292; 
State v. Marshall, 13 Tex. 55. 


98, State v. Crenshaw, 22 Mo. 457. 
99. State v. Phipps, 95 Iowa 491, 
64 NW 411 (holding that, where one 
section of a statute makes it a crim- 
inal offense to destroy, injure, or 


secrete goods of another, an indict- 
ment will lie for injuring and se- 
creting a horse, although other sec- 
tions forbid the “killing, maiming, 
and disfiguring of horses,” and the 
“tormenting, beating ... mutilating, 
killing, or overdriving of animals’’). 
1. Ala.—Hobson v. State, 44 Ala. 
380; Burgess v. State, 44 Ala. 190; 
Northcot v. State, 43 Ala. 330; John- 
son v. State, 37 Ala. 457; State v. 
Pierce, 7 Ala. 728. 
Ark.—Chappell v. State, 35 Ark. 
345; Thomas vy. State, 30 Ark. 433. 
Ida.—State v. Churchill, 15 Ida. 
645, 655, 98 P 853, 19 LRANS 8385, 
16. AnnCas 947 [cit Cyc]. 
Tll.—Peo. v. Jones, 241 Ill. 482, 89 
NE 752, 16 AnnCas 332 and note. 
Iowa.—State v. Lightfoot, 107 
Iowa 344, 78 NW 41; State v. Phipps, 
95 Iowa 491, 64 NW 411; State v. 
Williamson, 68 Iowa 351,:27 NW 259; 
State v. Harris, 11 Iowa 414. See 
also State v. Enslow, 10 Iowa 115. 
Mines v. Gideon, 1 Minn. 


ON, J.—State v. Beekman, 27 N. J. 
L. 124, 72 AmD 352. 


a 


N. C—State v. Newby, 64 N. C. 
205 State v-slLatham, 135 .N.c6. 33. 
Oh.—Brown v. State, 26 Oh. St. 


176. 

Tenn.—Stone y. State, 3 Heisk. 457; 
pinto v. Wilcox, 3 Yerg. 278, 24 AmD 

Tex.—State v. Rector, 34 Tex. 565; 
Dover vy. State, 32 Tex. 84; Shirley 
v. State, (Cr. A.) 22 SW 42; Newton 
v. State, 3 Tex. A. 245. ee also 
Turman y. State, 4 Tex. A. 586. 

Utah.—State v. Coleman, 29 Utah 
417, 82 P 465. 

Eng.—Rex v. Shepherd, Leach C. C. 
609; Hean’s Case, Leach C, C. 595 
note; Rex v. Pearce, Leach. C. C. 594. 

[a] If the injury is inflicted with- 
out malice to the owner it is a mere 


respass. Northecot vy. State, 43 Ala. 
““Tb] Im Michigan the rule of the 


text is not sanctioned, and while mal- 
ice is an essential ingredient of the 
crime it need not necessarily be mal- 
ice toward the owner or custodian. 
Peo. v. Tessmer, 171. Mich. 522, 527, 
137 NW 214, 41 LRANS 433 and note 
(where the court in explanation of 
Peo. v. Minney, 155 Mich. 534, 119 
NW 918, which apparently holds the 
contrary, said: “We think that the 
last headnote to the Minney Case is 
misleading, and that this court did 
not decide that malice toward the 
owner or custodian of the animal is 
an essential element of the crime. 
It is true that Justice Grant said 
that the weight of authority, both in 
England and the United States, was 
to that effect, yet, by reason of the 
previous decisions of this court re- 
ferred to, that rule was not sanc- 
tioned, but that it was true that 
malice is an essential ingredient of 
the crime, but not necessarily malice 
toward the owner or custodian’’). 


{c] In Missouri it is not neces- 
sary in the trial of a case of this 
kind to prove that defendant had 
malice against the owner of the 
property or against the animal, but 
if the act was wrongfully, inten- 
tionally, and willfully done it may 
be inferred that it was done ma- 
liciously. State v. Sillbaugh, 250 
Mo. 308, 157 SW 352. 

Han Stone v. State, 3 Heisk. (Tenn.) 


38. Rex v. Austen, R. & R. 364. 

[a] Malice toward the owner’s son 
he insufficient. Northcot v. State, 43 

a. R 
4 Peo. v. Jones, 241 Tll. 482, 89 
NE 752,16, AnnGas-: 332% 
Phipps, 95 Iowa 491, 
State v. Linde, 54 Iowa 139, 6 
168; Bromage v. Prosser, 4 By &) CG. 
247, 10 ECL 563, 107 Reprint 1051. 
But see Newton v. State, 3 Tex. A. 
245. In State v. Coleman, 29 Utah 
417, 420, 82 P 465, the court said: 
“Although the owner may be un- 
known to the offender, if the act was 
done maliciously or under circum- 
stances evincing a depraved mind 
and one prompt and disposed to the 
commission of mischief, or done 
willfully and unlawfully, or with 


that wanton and reckless disregard 


of all consequences and of the rights 
of others, and with an intent to 
wrongfully injure or destroy the 
property of another, regardless as to 
who may be the owner or possessor, 
the commission of the offense is com- 
plete. When it is so done, it neces- 
sarily follows that the offender in- 
tended to inflict an unnecessary and 
inexcusable injury upon, and a con- 
sequent wrong against, the owner or 
possessor; and malice towards him 
may therefore be presumed.” 

5. Peo. v. Jones, 241 Ill. 482, 89 
NE 752, 16 AnnCas 332; Peo. v. Min- 
ney, 155 Mich. 534, 119 NW 9183 State 
v. Coleman, 29 Utah 417, 82 P 465. 

6. See infra § 567. 

7. See statutory provisions. 

8. Ala.—Roe v. State, 82 Ala. 68, 
3 S 2; Thompson y. State, 67 Ala, 
106, 42 AmR 101; Tatum vy. State, 66 
Ala. 465; Johnson vy. State, 37 Ala. 


457. 
Dak.—Terr. v. Crozier, 6 Dak. 8, 
50 NW 124. 
Ga.—Mosely v. State, 28 Ga. 190. 
Tll.—Peo. v. Jones. 241 Tl. 482, 89 
NE 752, 16 AnnCas 332. 
tp hlo-State v. Hambleton, 22 Mo. 
Oh.—Brown ‘v. State, 26 Oh. St. 176. 
Ss. C.—State v. Toney, is S.C," 409: 
State v. Doig, 31S. C. L. 179. 
gent dantasecac We Council, 1 Overt. 
Tex.—Manes v. State, 20 Tex. 38; 
Nutt v. State, 19 Tex. 340; Farmer 
v. State, 21 Tex. A. 423, 2 Sw 767. 
isae Sarme v. Tivey, 1, Den. C. C. 
Churchill, 15 Tda. 645, 


9. State v. 
98 P 853, 19 basis ie 835, 16 AnnCas 


a 


—_—= 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


1} oie 


§§ 545-550] 
the term ‘‘unlawful’’ implies merely that an act is 
done contrary to law,’° and the term ‘‘willful’’ 
generally means only that the act is done inten- 
tionally, or that it is done purposely and delib- 
erately..1_ But in some statutes the word ‘‘willful’’ 
is held to mean with evil intent, or legal malice, 
and without legal justification. To make the act 
*“wanton,’’ it must be committed regardless of the 
rights of the owner of the animal, in reckless 
sport, or under such circumstances as evince a 
wicked or mischievous intent, and without excuse.!? 
_ [§ 546] 2. Defenses—a. Running at Large. It 
is no defense that the injured animal was at large 
in contravention of a statute making it unlawful 
to permit stock to run at large.'4 
Dogs. But it is frequently made lawful to kill 


_a dog which is running at large unmuzzled or with- 


out a collar.’ 

[§ 547] b. Trespass. The mere fact that animals 
are trespassing gives no right to the landowner to 
injure or- destroy them.1® By some statutes, how- 
ever, the accused may defend on the ground that 
the animal killed was trespassing on land inelosed 
by a lawful fence;** but the fence must be such 
as the law requires.?® 

[§ 548] c¢. Defense of Self or Property.!® It is 
a good defense to a prosecution for killing or in- 


947; Com. v. Brooks, 9 Gray (Mass.) 


299; State v. Muzzy, 87 Vt. 267, 88 |} 393. 
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Fourteen Hogs, 10 Serge. & R. (Pa.) 
See also supra §§ 484, 491. 


[3C.J.] 167 


juring an animal that the act was done in self- 
defense,”° or in the actual and necessary defense of 
property attacked by it,?+ although the owner did 
not know of its vicious propensities,** and there 
may have been other means of defending the prop- . 
erty attacked.?* The mere fact that the animal is 
vicious and of bad character does not justify the 
party in shocting it, unless the animal is doing 
something which would authorize the shooting in 
self-defense, either of person or property,** or has 
become a public nuisance.?> 

[§ 549] d. License to Kill. The accused may 
defend by showing that the killing was under a 
license or authority from the owner;** but it is no 
defense that a third person authorized the killing, 
unless his authority can be traced to the owner;?’ 
nor is it a defense that defendant, a minor, was 
directed to kill the animal by his father, with whom 
he resided, and. that the animal had previously done 
mischief while trespassing.** 

[§ 550] e. Tender of Compensation. Where, by 
statute, a tender of full compensation to the owner 
before commencement of prosecution, followed "by 
the refusal of such compensation by him, is a bar, 
defendant must tender a sufficient sum, and he must 
determine the amount at his own risk.?? An actual 
tender must be shown, or a sufficient excuse given 


licious mischief, said that “it might 
be a trespass for which he would be 


A 895, 

10. State v. Churchill, 15 Ida. 645, 
98 P 853, 19 LRANS 835, 16 AnnCas 
947; State v. Lightfoot, 107 Iowa 344, 
78 NW. 41. 

li. State v. Lightfoot, 107 Iowa 
344, 78 NW 41; Com. v. Brooks, 9 
Gray (Mass.) 299; Com. v. Frederick, 
27 Pa. Super. 228; State v. ‘Muzzy, 
87 Vt. 267, 88 A 895. 

12. Caldwell v. State, 55 Tex. Cr. 
164, 115 SW 597, 131 AmSR 809; 
Lane v. State, 16 Tex. A. 172; 
Thomas v. State, 14 Tex. A. 200. 

13. Tatum vy. State, 66 Ala. 465; 
Caldwell v. State, 55 Tex. Cr. 164, 
115 SW 597, 1381 AmSR 809. 

14: State ‘v.’ Brigman, 94 N. C. 
888; State v. Rivers, 90 N. C. 738. 

15. See statutory provisions. 

[a] The words “running at large,’ 
in a statute authorizing the killing 
of a dog running at large without 
a collar, mean running on the public 
road, or off from the owner’s prem- 
ises, without the attendance of any 
person claiming an interest in_ the 
dog. Nehr v. State, 35 Nebr. 638, 53 
NW 589, 17 LRA 771. 

[b] A police officer of a town 
charged with the duty of executing 
valid ordinances thereof may justify 
the killing of an unmuzzled dog found 
at large in violation of an ordinance 
prohibiting the running at large of 
unmuzzled dogs, although the pro- 
vision of the ordinance authorizing 
the killing of such a dog by any citi- 
zen is too broad. State v. Clifton, 
152 N. C. 800, 67 SE 751, 28 LRANS 
673 and note. 

' [c] Dog wearing collar.—A_ stat- 
utory declaration that no person 
shall be liable for killing any dog 
unprovided with a collar as _ pre- 
scribed by law is equivalent to for- 
bidding the killing of dogs hav- 
ing the required collar. State v. 
McDuffie, 34 N. H. 523, 69 AmD 


516. 

[d] Statute repealed.—Ind. Rev. 
St. (1881) § 2646, permitting the 
killing of all dogs at large, was re- 
pealed by the act of 1881, p 395, and 


was not revived by the repeal of the 


latter act by the act of 1883. Din- 
Day v. State, 108 Ind. 101, 2 NE 
16. Snap v. Peo. 19 Ill. 80, 68 


AmD 582; Btate v. Sillbaugh, 250 Mo. 
308, 314, 157 SW ‘har ent Cyc]; State 
Vv. Rivers, 90 N. 738; Com. v. 


4 


[a] The fact that a dog has pre- 
viously trespassed in company with 
other dogs gives no right to kill it, 
whether doing damage or not. Sosat 
v. State, 2 Ind. A. 586, 28 NE 1017. 

17. ‘Dean ov. State, $37 VATE 4 bG 
Huffman v. State, 53 Tex. Cr. 489, 
110 SW 749. And see Bass v. State, 
63 Ala. 108 (holding that, under a 
statute providing that one injuring 
cattle engaged in damaging growing 
crops within a lawfully inclosed field 
may show the facts in extenuation or 
justification, the jury may reduce the 
statutory fine prescribed for the in- 
jury to the minimum, and, further, 
that to avail of this defense it is 
unnecessary to show that the fence 
was removed and the stock turned in 
by their owner). 

18. Bennefield v. State, 62 Ark. 
365, 35 SW 790; Chappell v. State, 
385 Ark. 345; Arnold v. State, 70 Ga. 
723; State v. Council,’ 1 Overt. 
(Tenn.) 305; Jones v. State, 3 
A. 228. 


19. Compare rule of civil liability 
supra §§ 485, 496-499. 

20. Atchison vy. State, 44 Tex. Cr. 
551, 72 SW 998 (holding, however, 
that, where defendant shot prose- 
cutor’s dog at a distance of twenty- 
five or thirty yards, while the dog 
was .standing inside his owner’s 
fence, with his nose sticking under 
the lower strand of wire, barking, 
defendant was not justified in shoot- 
ing the dog on the ground of self- 
defense). A 

21. Ark.—Thomas vy. State, 30 Ark. 
433. 

Ga.—Wright v. State, 30 Ga. 325, 
76 AmD 656; Miller v. State, 5 Ga. 
463, 638 SH 571. 

Hawaii.—Rex v. Wansey, 8 Hawali 
115. 

Ida.—State v. Churchill, 15 Ida. 
645, 98 P 853, 19 LRANS 835 and 
note, 16 AnnCas 947 and note. 

N. Ci—State> v: «Smith, 156..N...C. 
628, 72 SE 321, 36 LRANS 910; State 
v. Waters, 51 N. G 276. 

Tex.—Farmer v. State, 21 Tex. A. 
423, 2 SW 767; Lane v. State, 16 Tex. 
A. 172. See also Hoak v. State, (Cr. 
A.) 26 SW 508. In Thomas v. State, 
14 Tex. A. 200, defendant was charged 
with malicious mischief for: killing 
stray rams found tupping his ewes 
out of season, and the court, holding 
that it was not a willful or wanton 
act within the statute against ma- 


Tex. 


ate in a civil action for dam- 
age 
ens—Smith v. Williams, 56 J. P. 

[a] A dog listed for taxation can- 
not be lawfully killed in Indiana un- 
less while engaged in damaging 
property of another than his owner, 
or where he is known to be a sheep- 
killing dog. Dinwiddie v. State, 103 
Ind. 101, 2 NE 290. 

[b] Effect of fence laws.—In 
Georgia in a county where the No- 
Fence or Stock Law is operative the 
provisions of the code which define 
lawful fences have .no application or 
pertinence in the trial of one ac- 
cused of a violation of Pen. Code 
(1910) § 752. But, when the alleged 
malicious killing or maiming of one 
of the animals included within the 
provisions of that section occurs in 
a county where the provisions of thé 
No-Fence or Stock Law are not op- 
erative, the accused cannot avail 
himself of the defense that the kill- 
ing or maiming was done to prevent 
injury to his crop or other property, 


unless it be made clearly to appear 
that the crop or the other property 
was protected by a substantial fence 
not less than four and one-half feet 
high. Stokes vy. State, 14 Ga. A. 522, 
81 SE 595. 

22. State v. Smith, 156 N. C. 628, 
72 SE 321, 36 LRANS 910. : 

23. State v. Smith, 156 N. C. 628, 
72 SE 321, 36 LRANS 910. 

24. State v. Smith, 156 N. C. 628, 
72 SE 321, 36 LRANS 910; Atchison 
v. State, 44 Tex, Cr. is Kaw bs 72 SW 998: 

25. State v. Harriman, 75 Me. 562, 
46 AmR 423; Nehr v. State, 35 Nebr. 
638, 53 NW 589, ITE RA* T7741. 

[al When a ‘dog acquires the egg- 
sucking or sheep-killing habit, he 
becomes a nuisance and may be de- 
stroyed as such. Miller v. State, 5 
Ga. A. 463, 63 SE 571. 

26. See Ashworth v. State, 63 Ala. 
aL Miller v. State, 5 Ga. A. 463, 63 
SBE ‘571. 

27. Wallace v. State, 30 Tex. 758. 


ae McDaniel v. State, 5 Tex. A. 
oO. 
29. Ashworth v. State, 63 Ala. 


120 (holding, further, that the fact 
that the owner demanded more than 
defendant claimed to be full com- 
pensation, or refused to say what he 
would accept, will not excuse the 
failure to make a tender). 
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for not making a tender, and the money must be 
brought into court;*° but the actual production of 
the money may be waived by a declaration that it 
will not be accepted.*+ 

[§ 551] f. Delivery of Dead Animal to Owner. 
It is no defense that the accused, after killing the 
animal, delivered it to its owner.*? 

[§ 552] 3. Jurisdiction. All courts and justices 
who have jurisdiction of prosecutions for offenses 
of the kind and grade to which this offense be- 
longs have jurisdiction under these statutes,®* pro- 
vided the punishment does not exceed that which the 
statute empowers them to inflict.24 _ 

[§ 553] 4. Indictment, Information, or Com- 
plaint > —a. Necessary A,verments—(1) In General. 
It is ordinarily sufficient to describe the offense in 
the words of the statute,*® and if this is done it is 
immaterial that the language is slightly inaceurate,?7 
or somewhat confused.** But it is not always suf- 
ficient to pursue the language of tlre statutes; the 
charge should be as specific as the proof adduced 
in its support must be.*® 

[§ 554] (2) Time of Injury. The time when 
the offense was committed should be alleged.*° 

{§ 555] (3) Place of Injury. The place where 
the offense was committed should be alleged with 
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reasonable particularity, but reference to the venue 
of the indictment has been held sufficient.44 Where 
the statutory offense consists in injuring or killing 
within an inclosure,?? or with doing the act in a 
specified place,** it must be alleged that such injury 
or killing was so committed; but the ownership of 
the land need not be averred.** It need not be 
averred that the killing was in any particular 
grounds,*® nor, unless it is a part of the statutory 
offense, that the place was inclosed with a lawful 
fenee.*® 

[§ 556] (4) Description of Animal—(a) In Gen- 
eral. The animal injured or killed should be so 
described as to reasonably inform defendant of the 
charge against him.4* Where the statute employs 
a general term, such as ‘‘domestic animals’’ or cat- 
tle,’’ to designate the animals protected by it, it is 
necessary to specify the species of cattle.4® It is 
otherwise, however, where the term ‘‘cattle’’ is used 
by the statute in a restricted sense to designate 
only that class of animals belonging to the bovine 
species.*® 

[§ 557] (b) Value. Unless the act requires it, or 
the punishment depends upon it, the value of the 
animal need not be averred;®° but it is otherwise if 


30. Ashworth v. State, 63 Ala. 120.| Brocker, 32 Tex. 611; Lane v. State,]|was made an offense to deposit 
81. Roe v. State, 82 Ala. 68, 3 S 2./16 Tex. A. 172; McDaniel v. State, 5| poison within two hundred rods of a 
32. Wallace v. State, 30 Tex. 758. | Tex. A. 475; State v. Labounty, 63] field or improved land, an _ indict- 
83. See statutory provisions; and] Vt. 374, 21 A 730; State v. Abbott, } ment charging a deposit in a certain 
cases infra this note. 20 Vt. 537; State v. Delue, 2 Pinn. | field, without stating its distance 
{a] In Alabama.—Proceedings, in} (Wis.) 204, 1 Chandl. 166. from any other field or improved 
the criminal court of Pike county 36. Ark.—Lemon v."State, 19 Ark. |land, etc., was held good. State v. 


are governed by the statute regulat- |171 
ing proceedings in the county court. 


Therefore a warrant of arrest re-|22 P 593. 


Cal.—Peo. v. Kelley, 81 Cal. 210, 


Bucknam, (Me.) 5 A 529. ; 

44. State v. Painter, 70 N. C. 70; 
State v. Allen, 69 N. C. 23 (where 
it is said, however, that the better 


turnable before such criminal: court 
may be issued by a justice of the 
peace. Walker v. State, 89 Ala. 74, 
8 S 144. 

[b] In Massachusetts.—An indict- 
ment for poisoning cattle is within 
the jurisdiction of a court of ses- 
sions which has exercised the au- 
thority for so long a time as to af- 
ford a strong presumption that the 
Tenglish statutes on that point were 
adopted as a part of the criminal 
law. Com. v. Leach, 1 Mass. 59. 

{c] In New York.—The offense of 
poisoning animals, declared by Pen. 
Code § 660, is triable exclusively in 
the court of special sessions under 
Code Cr. Proc. § 56, except under 
the circumstances provided for by § 
57... eo. \v.. Knatt, 156) Nay. 302% 50 
NE 835 frev 19 App. Div. 628 mem, 46 
NYS 1098 mem]. 

34. State v: ‘Towle, 48 N. H. 97; 
Uecker v. State, 4 Tex. A. 234. 

85. [a] For forms of  indict- 
ments, informations, or complaints 
for injuring or killing | animals 
see Christian v. State, 171° Ala. 52, 
54 S 1001; Caldwell v. State, 49 
Ala. , 34; Sample v. State, 104 Ind. 
289, 4 NE 40; Kinsman v. State, 77 
Ind. 132; State v. Slocum, 8 Blackf. 
(TInd.) 315; State v. Merrill, 3 Blackf. 
(Ind.) 346; State v. Phipps, 95 Iowa 
492, 64 NW 411; State v. Enslow, 
10 Iowa 115: State v. Lowe, 56 Kan. 
594, 44 P 20; State v. Buckman, 5 
A 529; Com. v. Sowle, 9 Gray (Mass.) 
804, 69 AmD 289: Com. v. Brooks, 9 
Gray (Mass.) 299; Com. v. Walden, 
3 Cush. (Mass.) 558; U. S. v. Gideon, 
1 Minn. 292; Thompson v. State. 51 
Miss. 353; Duncan v. State, 49 Miss. 
331; State v. Woodward, 95 Mo. 129, 
8 SW 220; State v. Hambleton, 22 Mo. 
452, 454; State v. Fowle, 48 N. H. 
97; State v. McDuffie, 34 N. H. 523, 
69 AmD 516; State v. Credle, 91 N. 
Ce 640: State “ve Painter, 20) NSC: 
70; State v. Allen, 69 N. C. 23; State 
v. Scott, 19 N. C. 35; Brown v. 
26, Oh. St, 176; Oviatt v:. State, 19 
Oh. St. 573; State v. Cantrell, 20 S. C. 
L. 389; Taylor v. State, 6 Humphr. 
(Tenn.) 284; Boyd v. State, 2 
Humphr. (Tenn.) 39% State Vv. 


Mass.—Com. vy. Sowle, 9 Gray 304, 
69 AmD 289. 

N. C.—State v. Credle, 91 N. C. 640; 
State v. Staton, 66 N. C. 640. 

N. D.—State v. Hakon, 21 N. D. 
133, 129 NW 234. 
ae C.—State v. Cantrell, 20 S. C. L. 

[a] Negativing exceptions.—An 
indictment, under Ill. Cr. Code § 205, 
for injuring horses need not aver 
that the animals were not injured by 
poison put out to destroy sheep- 
killing dogs, which averment might 
be necessary in an indictment for 
injuring dogs. Swartzbaugh v. Peo., 
85 Ill. 457. 


37. Walker v. State, 89 Ala. 74, 8 
S 144 (holding that an affidavit 
charging that defendant “kill one 
cow,” instead of “killed,” or ‘‘did 


kill,” is sufficient foundation for a 
warrant of arrest). 

38. Semple v. State, 104 Ind. 289, 
4 NE 40. 

{a] Multifarious or wuncertain.— 
An indictment framed on a statute 
providing that “every person who 
shall maliciously or mischievously 
destroy or injure, or cause to be de- 
stroyed or injured, any property of 
another,” etc. shall .be deemed 
guilty, etc, and which charges that 
defendant did destroy and injure, or 
cause to be destroyed and injured, 
a certain mare, is not multifarious or 
uncertain. State v. Slocum, 8 Blackf. 
(Ind.) 315. 

39. State v. Jackson, 7 Ind. 270 
(holding that the nature of the of- 
fense should be stated specifically) ; 
State v. Hill, 79 N. C. 656. 

40. Bailey v. State, 65 Ga. 410 
(holding that the day and month 
should be stated). 

41. State v. Slocum, 8 Blackf. 
(Ind:) 315: )SDaylors avec Stater 16 
Humphr. (Tenn.) 284. 

42. State v. Staton, 66 N. C. 640 
(holding that an indictment charging 
stock to have been injured in ‘the 
field” of a person named is insuffi- 
cient). 
rie State v. Bucknam, (Me.) 5 A 


[a] Deposit of poison.—Where it 


practice requires such an averment 
as a part of the description of the 
offense, and as a defense to a sec- 
ond conviction). 

45. Dean v. State, 37 Ark. 57. 

46. Dean vy. State, 37 Ark. 57. 

47. State v. Credle, 91 N. C. 640; 
State v. Hill, 79 N. C. 656; State v. 
Haakon 2L oN. Ds. des.jo 129) INOW eeod: 
(description of animal poisoned as 
a horse, with averment of owner- 
ship, is sufficient): 

[a] “Cow.”—An indictment for 
maliciously killing a “cow” is good, 
without adding that the animal killed 
was a_ beast. Taylor .v.. State, 6 
Humphr. (Tenn.) 284. : 

[b] Listed dog.—An averment 
that a dog, killed in March, 1887, was 
duly listed for taxation in the year 
1886 shows that he was listed at the 
time he was killed, where it further 
appears that he could not be again 
listed until April, 1887. Hewitt v.° 
State, 121 Ind. 245, 23 NE 83. 

48. . State. v. Credle, 91 N. C. 640; 
State v. Hakon, 21 N. D. 133, 129 NW 
234; Rex v. Chalkley, R..& R. 193. 
_ [a] “Mare.”—(1) A charge of kill- 
ing ‘fa certain horse beast, to-wit, 
one mare,’ sufficiently charges the 
killing of ‘cattle.’ State v. Hamble- 
ton, 22 Mo. 452. And see State v. 
Clifton, 24 Mo. 376. (2) Such an in- 


| dictment need not aver that the mare 


was a.“domestic animal.” Swartz- 
baugh v. Peo., 85 Ill. 457. 

Lb] “Sow.”—(1) To charge the 
killing of a “sow” is a_ sufficient 
charge of killing “cattle” or other 
domestic beasts (State vy. Enslow, 10 
Iowa 115), and (2) is a _ sufficient 
charge of shooting “any hog” (Shu- 
brick vx State,-314S: Chats 249. 
sical “Steer.”—(1) A charge of in- 
juring a “steer” is a sufficient charge 
of injuring ‘cattle’ (State v. Lange, 
22 Tex. 591), or (2) “cattle or other 
beast” (State v. Abbott, 20 Vt. 537). 

49. State v. Credle, 91 N. C. 640 
(holding that a charge of killing a 
“cattle beast” is sufficient under the 
North Carolina statute). 

50. Caldwell v. State, 49 Ala. 34; 
Sample v. State, 104 Ind. 289, 4 NH 


Yor later cases. developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 557-564] 


the punishment is based upon the value.®! In the 
case of dogs, upon the theory that they are not 
presumed to have value, it has been held that value 
must be alleged and proved.®? If more than one 
animal has been destroyed, their collective value may 
be stated.>* 

[§ 558] (c) Ownership. In order to show that 
the animal killed or injured was the property of an- 
other and was not that of defendant, and for the 
purpose of identifying the offense and transaction,** 
it is generally necessary, either that the owner’s 
name should be alleged in the indictment,®° or that 
it should at least be stated that the animal was the 
property of some one whose name is unknown.®® 
Where, however, the indictment contains a descrip- 
tion positively identifying the ariimal, it will be held 
sufficient, although it does not allege the name of 
the owner.®’ If there is any doubt as to the owner- 
ship of the property, it may be laid, in two or 
more counts, in different persons;**® and in like man- 
ner, when the identity of the owner is known, but 
there is a doubt as to his true name, it would not 
be improper, although probably unnecessary, to aver 
it in different forms in separate counts.®9 

[§ 559] (5) Malice and Intent. If the unlaw- 
ful, willful, malicious, or mischievous intent with 
which the injury or killing was done is a necessary 
ingredient of the offense, it must be averred either 
in the words of the statute, or by equivalent lan- 
guage.©° Thus, if malice against the owner of the 
animal is an essential ingredient of the offense it 
must be charged,® and the use of the words ‘‘will- 
fully and unlawfully’’ is not sufficient ;°? but other- 
wise if malice or intent of this character is not an 
element.®* So too if the statute requires that, to 
constitute the offense, the act be willfully and ma- 
liciously committed, it must be so charged, and the 
omission of either word will be fatal.°* If the in- 


40; Dinwiddie v. State, 103 Ind. 101, 
2 NE 290; Manes v. State, 20 Tex. enna 304 
38. 

51. Caldwell v. State, 49 Ala. 34; 
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of guilty knowledge. 


Sufficient charge.—An indict- 
ment framed under Mass. Gen. St. 
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jury or killing is made a felony, it should be charged 
that it was ‘‘feloniously’’ done.* 

[§ 560] (6) Means of Injury. It is not neces- 
sary to describe the means or manner of inflicting 
the injury or killing,®® or to allege that it was done 
‘‘with foree-and arms.’’ °7 

Poison. Where it is charged that poison was 
used, it will’ be sufficient to aver, in the statutory 
language, the use of a poisonous substance, with- 
out specifying the substance; an averment that the 
substance would kill, or was sufficient to kill, is un- 
necessary.°° 

[§ 561] (7) Amount of Damage or Injury. If 
the amount of damage done to the owner is an ele- 
ment in fixing the punishment, it must be distinetly’ 
alleged, and an allegation of.the value of the ani- 
mal injured or killed is not sufficient.®°® Nor is an 


allegation of value necessary; it is sufficient to state 
_the amount of the damage,’ and it is immaterial 
‘whether such damage is alleged to be to the ani-. 


mal or to its owner.’ 
[§ 562] b. Conclusion.*? An indictment for ma- 


liciously killing an animal may conclude as at com-: 
‘mon law;7* but an indictment based on a statute. 
‘must conclude contra formam statuti.™ 


[§ 563] c¢. Indorsement of Prosecutor’s Name. 
Although the statute declares that no indictment 
shall be found for injuring or killing certain ani- 
mals, except upon complaint of the owner thereof: 
or his lawful agent, an indictment will not be struck 
from the files on motion because the name of the 
owner is not indorsed on it as prosecutor.”® 

[§ 564] d. Joinder of Offenses.7° Where injury 
to two or more different animals is charged, such 
injuries must be set out in separate counts; as the 
injury to each animal is, or may be, a separate of- 
fense.*7 By statute, in at least one state, two or 
more offenses may be joined in the same count in 
S. C.—State v. Cantrell, 20 S.C. Ih 


389. 
Wyo.—Fein v. Terr., 1 Wyo. 376. 


Com. v. Falvey, 


State v. Garner, 8 Port. (Ala.) 447. 

52. U. S. v. Gideon, 1 Minn. 292 
(where the court distinguished dogs 
from horses and cattle, in this re- 
' spect, holding that the names of the 
latter import value). 


*58. Com. v. Falvey, 108 Mass. 304. 
54. Stone v. State, 3 #£Heisk. 
(Tenn.) 457; State v. Coleman, 29 


Utah 417, 82 P 465. 

55. State v. Pierce, 7 Ala. 728; 
State v. Jackson, 7 Ind. 270; State v. 
Coleman, 29 Utah 417, 82 P 465. 

fa] Mortgaged animal.—Although 
a debt secured by a mortgage on a 
cow is past due, the ownership is 
properly laid in the mortgagor. 
Walker v. State, 89 Ala. 74, 8 S 144. 

56. State v. Pierce, 7 Ala. 728 
(holding that, under the Alabama 
statute, if there is no known pro- 
prietor the killing will not constitute 
malicious mischief). 

57. Stokes v. State, 14 Ga. A. 522, 
81 SE 595. 

58. Bass v. State, 63 Ala. 108. 

59. Bass v. State, 63 Ala. 108. 

60. Iowa.—State, v. Lightfoot, 107 
Towa 344, 78 NW 41. 

Mass.—Com. v. Brooks, 9 Gray 299. 
Miss.—Thompson y. State, 51 Miss. 


353 / 

N. M.—Terr. v.~Cortez, 15 N. M. 
92.103 P 264. 

N. G—State v. Tweedy, 115 N. C. 
704, 20 SE 183; State v. Parker, 81 
_N. GC. 548; State v. Hill, 79 N. C. 6b6. 

Tenn.—Boyd v. State, 2 Humphr. 

9 


Tex.—State v. Rector, 34 Tex. 565; 
Uecker v. State, 4 Tex. A. 234. 

[a] Guilty knowledge.—It is not 
necessary to supplement the statu- 
tory language with a specific charge 


ec 161 § 80, and ec 168 § 8, charging 
that defendant attempted 
fully, 
administer’ poison, “and in such at- 
tempt” did an overt act, charges an 
unlawful, willful, and malicious at- 
tempt and intent. Com. v. McLaugh- 
lin, 105 Mass. 460. 

61. State v. Lightfoot, 107 Iowa 
344, 78 NW 41; State v. Hill, 79 N. C. 
656; State v. Rector, 34 Tex. 565. 


62. State v. Lightfoot, 107 Iowa 
344, 78 NW 41. 
63. State v. Hambleton, .22 Mo. 


452; State v. Scott, 19 N. C. 35; State 
v. Simpson, 9 N. C. 460; Manes vy. 
State, 20 Tex. 38. . 

64. State v. Delue, 2 Pinn. (Wis.) 
204, 1 Chandl. 166 (where a charge 
that the killing was “felonious, un- 
lawful, and malicious” was held to 
be defective). 

[a] Intent to convert animal.— 
Although the statute, in defining the 
offense, uses the word “wilful,” if 
the averments of the information 
show that the killing was with the 
intent and purpose of stealing the 
eareass, a willful killing is suffi- 
ciently charged. State v. Lowe, 56 
Kan. 594, 44 P 20. 

65. State v. Deffenbacher, -51 Mo. 
26. But see Peo. v. Keeley, 81 Cal. 
210, 22 P 593 (holding that poison- 
ing, although it may be punished by 
imprisonment in the state prison, 
need not be averred to have been 
done feloniously). 

66. Ind.—State v. Merrill, 3 Blackf. 
346. 

Mass.—Com. v. Falvey, 108 Mass. 
804; Com. v. Sowle, 9 Gray 304, 69 
AmD 289. 

Mo.—State v. Hambleton, 22 Mo. 452. 


atets ae rit v. Whitney, 1 Moody 
“unlaw-| 67. Taylor v. State, 6 Humphr. 

wilfully and maliciously to! (Tenn.) 284. 
68. Peo. v. Keeley, 81 Cal. 210, 22 


P 593; State y. Labounty, 63 Vt. -374, 
21 A 730. 

[a] The words “Paris green” im- 
port a poisonous substance. State v. 
Labounty, 63 Vt. 374, 21 A 730. 

69. Harness vy. State, 27 Ind. 425; 
State v. Peden, 2 Blackf. (Ind.) 371; 
Uecker v. State, 4 Tex. A. 234; Nich- 
olson v. State, 3 Tex. A. 31. 

[a] Under Ala. Code (1907) § 
6230, (1) providing a form of indict- 
ment for wanton and malicious in- 
jury to an animal, an indictment is 
sufficient, without an averment of 
the amount of damage or injury, and 
the state may show thereunder the 
extent of the injury. James vy. State, 
170 Ala. 72, 54 S 494; Thomas v. 
State, 166 Ala. 40,52 S134. (2) "rt 
was otherwise under Code (1896) § 
5091, which contained -no form of 
indictment. Dunklin y. State, 134 
Ala. 195, 32 S 666. 


70. Sample v. State, 104 Ind. 289, 
4 NE 40. 
[a] essening of value.—It need 


not be shown how much the value of 
the animal was lessened. State v. 
Merrill, 3 Blackf. (Ind.) 346. 

71. Kinsman vy. State, 77 Ind. 132. 

72. See Indictments and Informa- 
tions [22 Cyc 248]. 

73. State v. Scott, 19 N. GC. 35; 
State v. Simpson, 9 N. C. 460. 

74. State v. Hill, 79 N. C. 656. 

75. Ashworth v. State, 63 Ala. 


120. 

76. See generally Indictments and 
Informations [22 Cyc 376]. 

77. Burgess v. State, 44 Ala, 190. 


170 [3C.J.] 


the alternative.?® But where the several acts were 
perpetrated so nearly at the same time as to con- 
stitute but one continuous offense, they may be so 
charged.” 

[§ 565] 5. Issues, Proof, and Variance. The 
proofs must conform to the issue made by the in- 
dictment and plea.®° But, if the gist of the offense 
is properly proved, an immaterial variance will be 
disregarded.*+ A charge of injury to one kind of 
an animal is not sustained by proof of injury to 
another kind of the same species;*? and an indict- 
ment laying the ownership in more than one.is not 
sustained by proof of exclusive ownership in one.** 
But proof of malice toward the special owner of 
the animal is sufficient, although the indictment 
charges property in the general owner.*+ Where 
injury to two or more animals is charged as a single 
offense in one count, proof that the animals were 
injured at separate times, under circumstances con- 
stituting distinet offenses, is a fatal variance; the 
charge must be proved as laid.8° The election of 
the prosecuting attorney to prosecute for the killing 
of one animal only will not remedy the defect.*¢ 
But the injury of several animals may constitute a 
single offense, although the time and place of such 


78. Burgess v. State, 44 Ala. 190 
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[§§ 564-567 


injuries are not precisely identical, as where the 
injuries are committed in the course of one con- 
tinuous transaction.** 

[§ 566] 6. Evidence—a. Presumptions and Bur- 
den of Proof—(1) In General. ‘The burden is upon 
the state to prove every element of the offense 
charged.8* Defendant is ordinarily entitled to start 
with the presumption in his favor that his act was 
legal rather than illegal,8® in accordance with the 
presumption of innocence prevailing in criminal 
cases.°° 

[§ 567] (2) As to Malice, Willfulness, and Iz- 
tent. Where malice, willfulness, or intent is an ele- 
ment of the offense charged it must be proved by 
the state.°t Such malice or wrongful intent wil! be 
presumed from wanton or reckless acts, or from 
attendant circumstances which show a disposition 
to do mischief, if there are no circumstances to repel 
such presumption,°? as where the means employed 
will ordinarily cause death,®? or the act itself is il- 
legal.o Such a presumption will not arise, how- 
ever, where the act is indifferent.°° However, if the 
intention cannot be inferred from the aet itself, 
other cireumstances must be proved from which the 
jury may reasonably infer that the act was done 


them, and returns to his work, and 


(holding that injuries to several dif- 
ferent animals are of the same grade 
of- offense and may be joined in one 
count). 

79. Busby v. State, 77 Ala. 66; 
Burgess v. State, 44 Ala. 190; Hay- 
worth v. State, 14 Ind. 590. 

80. Com. v. Falvey, 108 Mass. 304 
(holding that evidence that fowls ate 
poison, placed by defendant with the 
intent that they should find and eat 
it, will sustain an averment that he 
caused them to eat it); Atchison v. 
State j44 Nex. Cry 651, 72. SW 998 
(holding that where defendant pleads 
an alibi, he cannot set up either ac- 
tual or apparent danger from _ the 
animal, or its vicious habits, in justi- 
fication). 

[a] Where a statute provides two 
independent ways by which the of- 
fense of poisoning animals may be 
committed, an allegation of  will- 
fully and maliciously administering 
poison will not warrant proof of 
poisoning by any other method. If 
the statute simply provided that ma- 
liciously administering poison should 
be a misdemeanor, proof of placing 
or exposing poison, with intent that 
it might be taken by animals, would 
be held admissible, and such a plac- 
ing would be deemed to be adminis- 
tering it; but in view of the language 
of the statute defining the offense, 
such is not the case. State v. Hakon, 
21 N. D. 133, 129 NW 234. 

81. Com. v. McLaughlin, 105 Mass. 
460 (where, to sustain a charge of 
filling and saturating a potato with 
poison, with intent to give it to a 
horse, evidence was introduced that 
a hole was made in the potato and 
filled with bran saturated with the 
poison, without the potato itself be- 
ing saturated); State v. Briggs, 1 
Aik. (Vt.) 226 (where the proof of 
the terminus of a way into which 
injured animals were driven differed 
from the averment in the indict- 


ment). 
g2. State v. Hill, 79 N. C. 656. 
fa] Tlustrations.—(1) A charge 


of injuring a cow is not sustained 
by proof of injuring an ox (State v. 
Hill, 79 N. C. 656); (2) nor a charge 
of killing a horse by proof of killing 
a gelding (Gholston y. State, 33 Tex. 
342. Contra: Feinly. Terr..." Wivo- 
376, holding that “ ‘horse,’ being a 
generic term, embraces the whole 
horse family’); (3) nor a charge of 
killing a mare by proof of killing a 
eolt whose sex is not shown (Rex v. 
Chalkley, R. & R. 193). 

93) Werr: v.,.Sais, 15. Nw M. elit, 


nership must be proved as laid); 
State v. Hill, 79 N. C. 656. 

84. Stone v. State, 38 Heisk. 
(Tenn.) 457. : 

State, 136 Ala. 

111 


85. Meadows v. 
67, 34 S 183; Thomas v. State, 
State, 


Ala. 51, 20 S 617; Burgess v. 
193 (where the court 


44 Ala. 190, 

said: “If these animals had been 
separately disabled or injured, it 
should have been so charged in sepa- 
rate counts in the indictment, else 
much confusion may arise in such 
cases. The injury to the mare was 
one offense and the injury to the ox 
was another, unless perhaps the in- 
jury to both was the result of one 
act. The indictment is not demur- 
rable, because the act which consti- 
tutes the crime may be committed as 
charged—that is, the two animals 
may be injured at the same time and 
‘by one act. But if it is so alleged, 
it must be so proven. The plea in 
answer to such an accusation is that 
the accused is not guilty as charged 
in the indictment. It is not that he 
has not violated the statute in any 
manner, but that he has not violated 
it as set forth in the accusation. If 
this is not required, then an indict- 
ment charging that a person, with 
criminal intent, had violated a par- 
ticular section of the penal law 
would be sufficient’’) 


86. Thomas vy. State, TTT Ala. £51! 
20 S 617. 
87. Prince v. State, 140 Ala. 158, 


37S 171 (holding three acts of shoot- 
ing to constitute’ a single offense). 
[a] “The places need not be pre- 
cisely identical and the time need not 
be precisely the same, (1) nor need 
each animal have been wounded by 
the same bullet; but there must be 
such immediate relation between ‘the 
two acts of shooting as that the last 
can be said to be in a train of con- 
tinuation of the first, actuated by a 
purpose which is common to both and 
continuing accompanied by effort to 
effectuate it from and covering the 
first act to and embracing the second 
act, as where a person whose crops 
are being depredated upon by two 
mules shoots one of them and im- 
mediately pursues the other in its 
flight and shoots it also when he 
comes up with it. Busby v. State, 
77 Ala. 66. (2) But where one of the 
animals is shot at one time and 
place, and they both then disappear, 
leaving the premises because of their 
being on which the shot was fired, 
}and the person firing the shot then 
| desists from further effort toward 


380 


they subsequently are again found 
in another field or another part of 
his field and he again comes upon 
them incidentally and then shoots 
the other, the offenses are as dis- 
tinct as if a day or three days in- 
stead of an half hour had intervened, 
and no conviction can be had on 


such an indictment.” Meadows v. 
State, 136 Ala. 67, 74, 34 S 183. 

88. Com. v. Frederick, 27 Pa. 
Super. 228. L 

89. Com. v. Frederick, 27 Pa. 
Super. 228. 

90. See Criminal Law [12 Cye 384 
et seq]. 

91. State v. Churchill, 15 Ida. 645, 


98 P 853, 19 LRANS 835, 16 AnnCas 
947; Dover v. State, 32 Tex. 84; Hoak 
v. State, (Tex. Cr. A.) 26 SW 508: 
pars v. State, 21 Tex. A. 423, 2 SW 
92. Ala.—Hobson v. State, 44 Ala. 

Ark.—Chappell vy. State, 35 Ark. 345. 

Ga.—Mosely v. State, 28 Ga. 190; 
oye es v. State, 14°Ga. A. 522) 81 SE 


Tda.—State v. Churchill, 15 Ida. 


645, 98 P $538, 19 LRANS © 835,°46 
AnnCas 947. 

Ill.—Peo. v. Jones, 241 Ill. 482, 89 
NE 752, 16 AnnCas 332. 

Iowa.—State v. Williamson, 68 
Towa 351, 27 NW 259. 

Mich.—Peo. v. Minney, 155 Mich. 


534, 119 NW 918. 

Mo.—State v. Sillbaugh, 250 ._Mo. 
308, 157 SW 352. 

Tex.—Wallace v. State, 30 Tex. 
758;.Brookerson y. State, 49 Tex. Cr. 
421, 98 SW 725; Lane v. State, 16 
Wess Ate Tian 

Utah.—State v. Coleman, 29 Utah 
417, 82 P 465. 

Wyo.—Fein v. Terr., 1 Wyo. 376. 

[a] From the willful and inten- 
tional poisoning of a dog belonging 
to another person, malice may be 
implied or presumed. State v. Cole- 
me 29 Utah 417,.82 P 465. 
an act was done may supply the 
place of criminal intent, as where 
defendant recklessly shot at cattle 
in his field, to frighten them out, 
and unwittingly killed the prosecu- 
tor’s mule, which he did not see. 
State v. Barnard, 88 N. C. 661. 

93. Hobson v. State, 44 Ala. 380; 


Hill v. State, 43 Ala. 335; Com. v. 
Walden, 3 Cush. (Mass.) 558. 

94. State v. Council, 1 Overt. 
(Tenn.) 305. 

95. State v. Council, 1 Overt. 
(Tenn.) 305. 


For later cases, developments and changes in the law see cumulative Annotations. same title, page and note number. 


The carelessness with which _ 


§§ 567-575] 


with malice.®® As in other cases, the presumption, 
when raised by the evidence, may be rebutted,’ and, 
under certain circumstances, the presumption of 
malice may shift the burden of proof from the pros- 
ecution to the defense, upon that particular ques- 
tion.®8 

[§ 568] (3) As to Value. In the absence of 
proof, the court will not infer that a dog killed was 

of no value,®® although an early case has taken a 
contrary view." 

[§ 569] b. Admissibility—(1) As to Malice and 
Intent. Evidence on the issue of malice or intent 
is not to be excluded because it may tend to prove 
the commission of other distinct offenses.2 To rebut 
the charge of malice, willfulness or wantonness, it 
is competent to prove circumstances that justify the 
act,? as that the animal was killed in self-defense,* 

or in the protection of property,® or that after the 
animal was killed payment for the same was made.® 
Any evidence that fairly bears upon the question of 
defendant’s malice is admissible.’ 

[$ 570] (2) As to Ownership. A conviction will 
not be disturbed because of the erroneous admission, 
under objection, of incompetent testimony to show 
ownership, where that fact is otherwise sufficiently 
proved.® 

[§ 571] (3) As to Value and Damage.® In a 
prosecution for killing an animal wantonly or un- 

- lawfully, proof of its value at the time in the imme- 
diate neighborhood is competent and admissible, as 

showing the price at which it may be replaced;'° 
and it is also proper to prove its value at other 
near and accessible markets."*_ If the animal is not 

killed, but merely injured, it is proper to permit a 
witness, acquainted with the animal both before and 
after the injury, to state his opinion as to the ex- 
tent of the damage, although he is not shown to pos- 
sess any medical or veterinary skill.” 
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Pedigree, habits, etc. The rule applicable in a 
civil action for damages allowing evidence showing 
the pedigree, traits, habits, and reputation of a par- 
ticular dog killed is not applicable in a criminal 
prosecution for maliciously killing a dog, unless de- 
fendant knew thereof.1* 

[§ 572] (4) As to Listing for Taxation. Parol 
evidence is admissible to show the listing of a dog 
for taxation.14 

[§ 573] (5) Evidence of Other Offenses.1° The 
general rule is that evidence is not admissible which 
shows or tends to show that the accused has com- 
mitted a crime wholly independent of the offense for 
which he is on trial.t6 To this rule, however, there 
are exceptions, as where the evidence of another of- 
fense tends to prove some element of the one for 
which the accused is being tried, or the motive for 
committing the acts which it is claimed constitute 
the offense for which he is on trial,” as where such 
independent offenses, in connection with the one for. 
which he is being tried, are committed by the ac- 
cused for some particular purpose which he intended. 
to accomplish.*§ 

[§ 574] c. Sufficiency. In order to justify a con- 
viction the elements of the offense must be estab- 
lished to the satisfaction of the jury beyond a rea- 
sonable doubt.1® While guilt may be sufficiently es- 
tablished by circumstantial evidence,?° « statement 
by defendant, in answer to an inquiry why he shot 
a mare, that he ‘‘did not shoot her with shot,’’ is 
not sufficient to establish a confession, nor is it in- 
consistent with innocence.?+ 

Corpus delicti. Direct proof of death by vio- 
lence establishes the corpus delicti.?? 

[§ 575] 7. Trial—a. Instructions. The court 
must charge the jury in accordance with the facts 
proved and the law applicable thereto.2? The of- 
fense may be described substantially in the words of 


96. Chappell v. State, 35 Ark. 345; 7. Peo. v. Jones, ae Ill. 482, 89)Criminal Law [12 Cyc 406 et seq]. 
Branch v. State, 41 Tex. 622; Jones | NE 752, 16 AnnCas 33 18. Jaynes v. Peo., 44 Colo. 535; 
v. State, 3 Tex. A. 228. 8. Nutt v. ois ‘19 Tex. 340/99 P 325, 16 AnnCas 787; Brown v: 

97. Com. v. Walden, 3 Cush.| (where a witness was permitted to| State, 26 Oh. St. 176 (holding that, 


(Mass.) 558 (as by showing that a 
gun used was so loaded that it was 
not likely to kill or do great bodily 
harm). 

Evidence admissible in rebuttal see 
infra § 569. 

98. Fein v. Terr., 1 Wyo. 376. 

99. Harness v. State, a Ind. 425. 

1. U. S. v Gideon, 1 Minn. 292 
(holding that the value of a dog 
must be averred and proved, and dis- 
tinguishing dogs from horses and 
cattle in this regard). 

2, See infral§ 573. 

8. Brookerson v. State, 

Or 1421) 93° SW 725. 

[a] "Evidence of past acts of a dog 
is not admissible to justify the kill- 
ing Ce it. McDaniel v. State, 5 Tex. 
aA B: 

Peo. v. Jones, 241 Til. 482, 89 
NE 752, 16 AnnCas 332 (holding that 
evidence that a bull that has once 
attacked a man will for a long time 
afterward attack that particular 
man, and that the only known 
remedy is to castrate the bull, was 
admissible to show absence of mal- 


ice 

. Peo. v. Jones, 241 Til. 482, 89 
NE 752, 16 AnnCas 332 (holding that 
evidence that if a bull of another 
breed covers a cow, and she produces 
a crossbred calf, she will have a 
tendency to crossbreed ever after- 
ward, was admissible on the issue 
of malice); Caldwell v. State, 55 Tex. 
Cr 164, 115 Sw 597, 131 AmSR 809; 
Brookerson v. State, 49 Tex. Cr. 421, 
93 SW 725: Reedy v. State, 22 Tex. 
A. 271, 2 SW 591. 

6. Brookerson v. State, 49 Tex. 
Cr. 421, 93 SW 725. 


49 Tex. 


prove the brand of an animal by re- 
peating the declarations of the al- 
leged owner). 

9. Evidence of value.—See Evi- 
dence [16 Cyc 1133 et seq]. 

10. Walker v. State, 89 Ala. 74, 8 
S 144; Carson v. State, 80 Nebr. 619, 
114 NW 938 (where a dealer in live 
stock was allowed to state the value 
at a certain price per hundred weight, 
leaving the jury to find the weight of 
the hogs). 

[a] Exclusion of unnecessary 
proof.—The exclusion of evidence as 
to the value of a dog killed is im- 
material, when the statute upon 
which the prosecution is based does 
not require such proof. Dinwiddie 
v. State, 103 Ind. 101, 2 NE 290. 


ys a Walker v. State, 89 Ala. 74, 8 
gle Johnson v. State, 37 Ala. 
457 


18. State v. Churchill, 15 Ida. 645, 
om 853, 19 LRANS 835, 16 AnnCas 

[a] Breachy habits.—In a prose- 
eution for willfully and maliciously 
killing or injuring an ox, evidence 
as to the habits of the ox in break- 
ing into and running in fields that 
were inclosed:is prima facie irrele- 
vant on the question of value. Mims 
v. State, 141 Ala. 93, 37 S 354. 

14. Hewitt v. State, 121 Ind. 245, 
238 NE 83. 

15. See Criminal Law [12 Cyc 405 


et seq]. 
16. Jaynes v. Peo., 44 Colo. 535, 
99 P 325, 16 AnnCas 787; Smith v. 


State, (Tex. Cr. A.) 24 SW 27. 
17. Jaynes v. Peo., 44 Colo. 535, 99 
P 325, 16 AnnCas 787. See generally 


on trial of a veterinary surgeon for 
injuring a horse in a peculiar man- 
ner, so that he might be called to 
treat it professionally, evidence of 
similar injuries at the same time to 
other horses in the same locality is 
admissible and is competent tc show 
motive). 

19. State v. Churchill, 15 Ida. 645, 
98 P 853, 19 LRANS 835, 16 AnnCas 
947 (malice); Terr. v. Sais, 15 N. M. 
171,.103 P 980 (ownership). 

[a] Evidence held sufficient to 
support conviction.—Atwood v. State, 
(Ark.) 106 SW_953; Brown v. State, 
127 Ga. 287, 56 SE 405; State v. 
Rowe, (Iowa) 116 NW 595; State>v. 
Wholeham, 22 Iowa 297; State vy. 
Barton, 214 Mo. 316), 113 S Witsade 
Terr., v. Sais, 15 N. M. 171, 103 P 980: 
Sands v. State, (Tex. Cr. A.) 164 SW 
1014; Henderson v.. State, 53 Tex. Cr. 
B3i3y 411 SW 736; Brookerson vy. State, 
49etex. un, 42) 93 SW 725; Atchison 
v. State, 44 Tex. Or. Loyal 12 Sw 998: 
Garza y. State, (Tex. Cr. A.) 62 SW 
751; State v. Coleman, 29 Utah 417, 
82 P 465. 

[b] Evidence held insufficient to 
support conviction.—Dover vy. State, 
32 Tex. 84; High v. State; 61 Tex. Cr. 
432, 135 Sw 135: Nicholson y. State, 
49 Tex. Cr. 102, 90 SW 1011. 

20. Stockbridge v. Terr., 15° OKI. 
167, J9MP 75 3r Sands v. State, (Tex. 
Cr. A.) 164 SW 1014. 

an peels State, es Tex. 84. 

ockbridge vy. err., 
167,79 bP a8 gs 15 Okt}. 

Proof of corpus delicti see Crimi- 
nal Law [12 Cyc 382, 488]. 

23. See Peo. v. Jones, 241 Tl. 482, 
89 NE 752, 16 AnnCas 332. 


17.“ P3tCKgy] 


the statute,?* but the court should correctly interpret 
the language thereof.?® 

As to malice. The jury should be informed of 
their right to infer malice from the means used,?°® 
and the term ‘‘ malice’’ should be defined and ex- 
plained.?? 

As to justification. Where the use of unneces- 
sary force in protecting property is important only 
to determine the willfulness of the act, it is error 
to permit the jury to determine the guilt or inno- 
cence of the accused on the issue as to whether or 
not such force was used.§ 

[§ 576] b. Questions for Jury. The facts of the 
killing,?® the value of the animal,®° the sufficiency of 
a fence to protect crops,*t and the question of mal- 
ice,?? or good faith of defendant,** as well as the 
capacity of a minor under fourteen years of age to 
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[$§ 575-579 


commit the offense,?4 are for the jury. So also the © 
question of authority to kill the animal should be 
left to the jury when the language of the authority 
relied on is doubtful and ambiguous.*° 

[§ 577] ¢. Verdict. The verdict must be respon- 
sive to the charge in the indictment.*® <A verdict 
finding the accused guilty of a willful and unlawful 
killing, not done in a spirit of mischief, revenge, or 
wanton cruelty, is an acquittal of a charge of an un- 
lawful, willful, and malicious killing, out of wanton 
cruelty. by 

[§ 578] 8. Punishment. The punishment to be 
inflicted for this offense depends upon statute,** and 
extends from a fine,*® the amount of which is usu- 
ally based upon the value of the animal,*® to im- 
prisonment *! at hard labor.*? 


XV. ANIMALS RUNNING AT LARGE 4° oe 


[§ 579] A. Regulation under Police Power. 
The keeping of live stock within the state is a 
proper subject of police regulation.44 The state 
may prohibit the running at large of such animals, 
and compel their owners to keep them within their 
own inclosures,*® and may prohibit their grazing 
or being herded within certain prescribed territory.*® 
A statute so providing is not void for failure to 

{a] Instruction erroneously re- 
fused.—On trial of an indictment 
charging in one count injuries to two 
animals, which injuries the evidence [a] 
showed were committed at different 


times, it is error to refuse a request 
to charge that “if the State had 


the dog). 


and there is no jurisdiction to award, 
damages to be paid to the owner of 


Where the person injured is 
entitled to one half of the fine, the 
judgment should be in favor of the 
state, for the use of the county, for 


provide for any notice to stock owners.*7 The legis- 
lature may enact laws, or may confer upon local 
authorities the power to enact ordinances or by-laws 
for the restraint of animals, for taking them up and 
impounding them, and for the imposition of fines 
and penalties upon the owners thereof for suffering 
them to go at large;*® but unless the power is 


45. Reser v. Umatilla County, 48 
Or. ne 86 P 595, 120 AmSR 815. 

46. eser v. Umatilla County, 48 
Or. 326 86 P 595, 120 AmSR 815. 

[a] ‘Ida. Rev. St. (1887) 8§ 1210, 
1211, prohibiting the grazing and 
herding of sheep within two miles 


failed to prove that the mare and ox 
were injured at the same time or so 
near to each other as to constitute 
the same offense, then the defendant 
is not guilty as charged in the indict- 
ment.” Burgess v. State, 44 Ala. 190. 

{b] Instruction not justified by 
evidence.—The court may not in- 
struct that the jury must find beyond 
a reasonable doubt that death was 
caused in one of two ways possible, 
in the absence of any evidence to 
prove or disprove one of the modes 
of death. Irvin v. State, 7 Tex. A. 
109 (where defendant shot but did 
not instantly kill a hog which was 
afterward found dead in an overflow 
of water). 


24. State v. Allen, 69 N. C. 23. 

25. Com. v. Walden, 3 £4Cush. 
(Mass.) 558. 

26. Com. v. Walden, 3 Cush. 
(Mass.) 558. 

27. Com. v. Walden, 3 Cush. 
(Mass.) 558. 

28. Farmer v. State, 21 Tex. A. 
423, 2 SW 767. 

29. Dean v. State, 37 Ark. 57. 

30. Dean v. State, 37 Ark. 57. 

31. Dean v. State, 37 Ark.’ 57. 

$2. Dean v. State, 37 Ark. 57; Peo. 
v. Jones, 241 Ill. 482, 89 NE 752, 16 
AnnCas 332; Carson v. State, 80 


Nebr. 619, 114 NW 938; State v. ,Cole- 
man, 29 Utah 417, 82 P 465. 

fa] The inference of malice from 
the nature of the act and the accom- 
panying circumstances is one of fact 
for the jury, and not one of law for 
the court. Peo. v. Jones, 241 Il. 
482. 89 NE 752, 16 AnnCas 332. 

83. State v. Credle, 91 N. C. 640; 
Hanway v. Boultbee, 4 C. & P. 350, 
19 ECL 549. 

84. State v. Toney, 15 S. C. 409. 

35. Ashworth v. State, 63 Ala. 120. 

36. Carson v. State, 80 Nebr. 619, 
114 NW 938. 

87. Duncan v. State, 49 Miss. 331. 

88. See statutory provisions. 

39. Rex v. Cook, 16 CanCrCas 234 
(holding that, on a summary convic- 
tion under Code § 537 for willfully 
killing a dog, the whole penalty, 
which is not to exceed one hundred 
dollars “over and above the amount of 
injury done,’ belongs to the crown, 


're Ackerman, 6 Cal. A. 5. 


the full amount, and should be col- 
lected as fines on convictions for 
misdemeanors. The judgment can- 
not be severed, nor can there be an 
execution as in a civil action. Bass 
v. State, 63 Ala. 108. 

40. See James v. State, 170 Ala. 
72, 54 S 494, 

{a] The “damage” contemplated 
(1) by Ala. Code (1907) § 6230, pro- 
viding punishment for malicious in- 
jury to an animal, is the actual dam- 
age, of which the proper test is the 
value of the animal before and after 
the injury, and not compensation for 
loss of use of the animal during the 
disability. James v. State, 170 Ala. 
72, 54 SW 494. (2) Expenses in- 
curred by the owner in effecting a 
cure of the animal are a proper ele- 
ment of damage. Lemon v. State, 19 
Ark. 171. 

41. Lemon v. State, 19 Ark. 171; 
Jaynes v. Peo., 44 Colo. 535, 99 P 325, 
16 AnnCas 787 (construing 1 Mills 
Annot. St. § 1409). 

[a] Cal. Pen. Code § 596 punishes 
the offense of administering poison 
to an animal, or maliciously exposing 
any poisonous substance with the 
intent that the same shall be taken 
or swallowed by any such animal, 
by imprisonment in the state prison 
or the county jail; therefore, on a 
conviction of placing a poisonous 
substance in a watering trough with 
an intent that it shall be taken and 
swallowed by horses, a judgment of 
imprisonment in the state prison is 
warranted. Peo. v. Keeley, 81 Cal. 
ALLOW 2) Le foes 

42. State v. Brown, 124 La. 970, 
50 S 813 (construing the acts of 
1870, Extra Sess. p 50 No. 8 § 3). 

43. Estrays see supra §§ 268-313. 

For injuries by animals running at 
large see supra § 324. 

44. Spencer v. Morgan, 10 Ida. 
542, 79 PRP 459; Reser v. Umatilla 
County, 48 Or. 326, 86 P > 595,7120 
AmSR 815; Haigh v. Bell, 41 W. Va. 
19, 23 SE 666, 31 LRA 181. 

{a] Dogs.—The power of the state 
to regulate the control or use of dogs 
is not dependent upon the question 
as to whether they are property. In 
91 P 429. 


of inhabited dwellings, (1) is a valid 
exercise of the police power. Bacon 
v. Walker, 204 U. S. 311, 27 SCt 289, 
51 L. ed. 499 [aff 11 Tda. 127, 81 p 
155,°114 AmSR 262]; Cleveland v. 
Wallace, 23 Ida. 570,131 P 10; Spen- 
cer v. Morgan, 10 Ida. 542, 79 P 459; 
Phipps v. Grover, 9 Ida. 415, 75 P 64; 
Walling v. Bown, 9 Ida. 184, 72 P 
960, 9 Ida. 740, 76 P 318, 2 AnnCas 
720: [af— 204 U.S. 320,27 Sct 292) 
51 L. ed. 503]; Sweet v. Ballentyne, 
8 Ida. 431, 69 P 995; Sifers v. John- 
son, 7 Ida. 7198, 65 P 709, 97 AmSR 
271,.54 LRA 785. (2) This statute 
prohibits the herding or grazing of 
sheep within the two-mile limit, not- 
withstanding the place where the 
sheep are herded or grazed is within 
two miles of the dwelling house of 
their owner. Roseborough vy. Whit- 
tington, 15 Ida. 100, 96 P 437. (3) 
But driving sheep from one range to 
another is not herding them, nor is 
the occasional eating of grass, when 
they stop for needed rest, grazing 
within the oc oe Phipps v. Grover, 
9 Ida. 415, 75 P 6 

47. Street v. hen 131 Ala. 492, 
32 S 580. 

48. Ala.—Dunn v. Wilcox County 
Revenue Ct.. 85 Ala. 144, 4 S 661; 
Dillard v. Webb, 55 Ala. 468. 

Ark.—McKenzie v. Newton, 89 Ark. 
564, 117 SW 558. 

Conn.—Whitlock v. West, 26 Conn. 


406. 

Iil.—Roberts v. Ogle, 30 Tll. 459, 
83 AmD 201. 

Ind.—Welch v. Bowen, 103 Ind. 


252, 2) NB 22: 
Towa.—Gosselink v. Campbell, 4 
Iowa 296 
Ky.—McKee v. McKee, 8 B. Mon. 433. 
Mog aOen v. Young, 63 Mo. 42. 
N. Y.—Campbell v. Evans, 54 Barb. 


566 [aff 45 N. Y. 356]; Griffin v. 
Martin, 7 Barb. 297. 
ING Oy Cc 


546, 63 SE o95 Hogan Vv. ‘Brown, “425 
N.C. 251, 34 SE 411. 
Wash.—State v. Storey, 51 Wash. 
630, 99 P 878. 
6 ORtgTore v. Steeper, 46 U. C. 
[a] Statute applicable in counties 
having certain population.—Tenn. 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 579-581] 


conferred the local authorities have no power to 
make such provisions.*® 

License for animals at large. As an incident of 
its authority to prohibit animals from going at large 
the state may exact a fee or license charge for the 
privilege of allowing domestic animals to run at 
large;°° but such a law is void if it discriminates 
between resident and nonresident owners of ani- 
mals within the state.t 

[§ 580] B. Stock Laws *?—1. Constitutionality 
and Operation. Subject to general constitutional 
limitations, especially those relating to local and 
special legislation,®* the legislature may pass laws 
regulating live stock, making them applicable either 
to the entire state or exempting designated coun- 
ties from the operation of such laws,>* or limiting 
their operation to a given county or subdivision of 
such county,°® or it may change or extend the boun- 
daries of stock law districts already established ;°° 
and the mere fact that the constitution prohibits 
the passing of local laws upon the subject of ere- 
ating stock law districts will not prevent the pass- 
ing of general laws upon that subject.°7 Generally 
it may be said that statutes which authorize local 
courts or bodies to establish districts in which, in 
accordance with the wishes of a majority of the 
electors, stock may be restrained, or to direct what 
animals may be restrained or permitted to run at 


Acts (1903) ec 268, prohibiting the|running at large 
running at large of live stock in 
counties having a designated popu- 
lation according to the census of 
1900, or any subsequent federal cen- 
sus, is applicable to all counties hav- 
ing the designated population at the 
adoption of the act; and it remains 
in force in such counties notwith- 
standing any subsequent change 
bringing the population below the 
minimum limit of the class, and ap- 
plies to all other counties that may 
come within its provisions by 
changes in population as shown by 
a future census. Hall v. State, 124 
Tenn. 235, 137 SW 500. 

49. Slessman v. Crozier, 80 Ind. 
487; Miles v. Chamberlain, 17 Wis. 
446; Dickie v. Gordon, 39 N. S. 311. 


isting townships. 


59. Ex p. 
168 SW 539. 


power 
Cyc 84i]. 
[a] 


ANIMALS 


election under Rev. St. (1909) § 787, 
in townships adjoining five ‘or more 
existing townships which have re- 
strained certain animals from run- 
ning at large, under § 784, must be of 
the same species as those restrained 
from running at large in the five ex- 


177 Mo. A. 245, 162 SW 706. 
Cowden, 


Submission of stock law to popu- 
lar vote as delegation of legislative 
see Constitutional 


Agricultural country.—Under 
Tex. Const. art 16 § 23, the legisla- 
ture may pass a 
freeholders of a county to vote on a 


iBCsq| We 


large within certain political subdivisions of the 
state,>> or which provide for the submission to the 
people of a county, or subdivision thereof, of the 
question whether or not stock shall be permitted to 
run at large,®® or for fencing districts from the rest 
of a county, and for a special tax within the dis- 
trict to defray the expense thereof,®°° are within the 
general scope of legislative authority. But it has 
been held that an act denouncing as an offense the 
willful permitting of stock to run at large in local 
option territory is invalid and inoperative as to 
counties which previously had adopted a stock law 
providing a civil remedy for its violation.*t A spe- 
cial or local act authorizing the establishment of a 
stock law district will not ordinarily be repealed by 
implication by a general stock law,®? unless the two 
acts are inconsistent or the latter is obviously in- 
tended to cover the whole subject.°* Two such acts 
will be reconciled if possible,** and both the local 
and the general law may be given operation in the 
same county.® 

[§ 581] 2. Adoption—a. By Election—(1) In 
General. Where the legislature has authorized the 
holding of an election to determine whether or not 
the stock law shall be enforced in certain terri- 
tory, such law will be considered in force only in 
such districts as shall adopt it by vote in pursuance 
of the statutory authority.°° The statutory provi- 


pursuant to an|mals in the night-time in such town- 
ships as suitably petition for the 
order; the latter to prohibit the run- 
ning at large at all times in the 
entire . county. The former gives 
power to the commissioners only 
upon the proper petition from the 
township; the latter gives both the 
power and election to the commis~ 
sioners. The former operates ‘only 
upon a particular township, and in 
the night-time; the latter must con- 
trol the entire county, and be opera- 
tive both in the day and night. The 
former may be in force but a part of 
the year; the latter must be in foxcé 
all the time. Obviously, there’ is 
room for the operation of both: stat- 
utes, and therefore the former is‘not 
repealed by the latter. One ‘statute 


State v. Forest, 
“(Rex ge Ton Ac) 


Law [8 


law authorizing 


Municipal regulations see Munici- 
pal Corporations [28 Cye 739]. 

50. Reser v. Umatilla County, 48 
Or. 326, 86 P 595, 120 AmSR 815. 

51. Reser v. Umatilla County, 48 
Or. 326, 86 P 595, 120 AmSR 815. 

52. As affecting: Care required 
of railroad see Railroads [33 Cyc 
1165]. Duty of railroad to erect 
fences see Railroads [33 Cyc 1181]. 
Duty of railroad to keep lookout see 
Railroads [33 Cye 1215]. 

53. See Constitutional Law [8 
Cyc 751]; Statutes [36 Cyc 989]. 

54, Addington v. Canfield, 11 Okl. 
204, 66 P 355; Johnson v. Mocabee, 1 
Okl. 204, 32 P 3386; Armstrong v. 
Traylor, 87 Tex. 598, 30 SW 440. 
See Statutes [36 Cye 989 et seq]. 

[a] Incorporated towns.—In Tex- 
as incorporated ‘towns included in a 
subdivision where the stock law is 
adopted are subject to its provisions. 
Bishop v. State, (Cr. A.) 167 SW _ 363; 
Neuvar v. State, (Cr. A.) 163 SW_58. 

55. Armstrong v. Traylor, 87 Tex. 
598, 30 SW 440. 

56. Spillers v. Smith, 85 Ark. 228, 
107 SW 985 (holding, however, that 
no court has authority to do this). 

57. Benedict v. Mobile County 
Revenue, ete, Comrs,, 177 Ala. 52, 
58 S 306. 

58. Edmondson y. Ledbetter, 114 
Ala. 477, 21 S 989; McGraw v. Greene 
County, 89 Ala. 407, 8 S 852; Keyes v. 
Snyder, 15 Kan. 143; Noffzigger v. 
McAllister, 12 Kan. 315; Ratcliffe v. 
Teters, 27 Oh. St. 66; Fox v. Fox, 24 
Oh. St. 3385. See also Sanders v. 
Donnelly, 86 S. C. 94, 67 SE 1070; 
Dickie v. Gordon, 39 N. S. 311. 

[a] The animals restrained from 


law regulating live: stock in an agri- 
cultural as well as a _ stock-raising 
county. Roberson vy. State, 42 Tex. 
Cr. 595, 63 SW 884. 

60. Spigener v. Rives, 104 Ala. 437, 
16 S 74; Flowers v. State, 83 Ark. 
208, 103 SW 384 (district established 
to restrain small stock). See Spillers 
v. Smith, 85 Ark. 228, 229, 107 Sw 
985 [cit Cycl. 

[a] Inoperative unless fences 
erected in certain time.—Such an act 
will not be deemed objectionable, 
unreasonable, or contrary to public 
policy because further providing that 
the Jaw, although adopted, shall not 
become operative unless the fence 
shall be erected within a prescribed 


time. Puckett v. Young, 112 Ga. 578, 
37 SE 880. 
61. McElroy v. State, 39 Tex. Cr. 


529, 47 SW 359. 

62. Thornton v. Bramlett, 155 Ala. 
417, 46 S 577; Mayfield v. Tuscaloosa 
County, 148 Ala. 548,. 41 8S : 
Mosely v. Hudson, 146 Ala. 682, 40 
Gh 2tisehrazieriv. Goar, . sind. Av.38; 
27 NE 442; Murphy v. Donnelly, 86 
Si GC, 1152) Gia SE) 1071. Sanders, v. 
Donnelly, 86 S. C. 94. 67 SE 1070; 
Brown vy. Sams, 119 Tenn. 677, 109 
Sw 513. See generally Statutes [36 
Cye 1087 text and note 92, 1092 text 
and note 10]. In Lauer vy. Livings, 
24 Kana 23s, 21, the) court said: 
“Repeals by implication are not fa- 
vored. If both statutes can have 
force, both remain. Now, there is 
room for the operation of both stat- 
utes, and there is no inconsistency 
between them. The former author- 
izes the commissioners to prohibit 
the running at large of certain ani- 


may be in force in one county, cand 
the other in another.” 

63. Clarendon v. Walker; -72: Ark: 
8, 89 SW 883; Gumm ‘'v:) Jones, 115 
Mo. A. bo 7; 93 SW 169; Crumléy:- Vy 
Kansas City, etc., R. Co., 32 Mo: ‘Az 
505; Berkshire v. Missouri -Pae. R: 
Co., 28 Mo. A. 225. See generally 
Statutes [36 Cyc 1089 text and note 
99, 1090 text and note 2]. 

64. Sanders v. Donnelly, 86 S. C. 
94, 67 SE 1070. 

65. Mosely v. Hudson, (Ala.) 40 S 
217; Phillips v. Bynum, 145 Ala. 549, 
39 S 911; Lauer v. Livings, 24 Kan. 273. 

[a] In Alabama the present stock 
law, Code (1907) art 1 c 139, is a 
practical codification of the general 
act of 1903, p 431, and operates as a 
repeal of all local laws in so far as 
they are in conflict with same, but 
leaves said local laws in full foree 
in so far as they deal with any fea- 
tures not covered or provided for in 
said general law. Almon vy. Law- 
rence County Revenue Ct., 179 Ala. 
662, 60 S 895; Blount County Comrs. 
Ct .v; Johnson, 145 “Alar £553, 1399'S 
910; Phillips v. Bynum, 145 Ala. 549, 
39 S 911. 

[bl ¥u Kansas L. (1379) re et Tbs 
authorizing the county board to sus- 
pend the operation of the Herd Law, 
does not repeal L. (1874) ec 128, 
which authorizeS the board, in its 
discretion, to repeal or vacate the 
Herd Law, but the two statutes con- 
sidered together constitute the Herd 
Law. Martin v. Atchison, etc. R. 
Co., 92. Kan. 595, 141 P 599. 

66. Johnston v. Mack Mfg. Co., 65 
W. Va. 544, 64 SE 841, 131 AmSR 978, 
24 LRANS 1189. 


174 [30.37 


sions as to the districts or political subdivisions in 
which elections may be held must be observed.*" 
There is no power to unite several adjoining districts 
into one territory, to provide for the construction of 
one boundary fence, and to assess a uiform tax 
to meet the expense of the fence, unless that power 
is conferred by the legislature,®* nor can a subdivi- 
sion which has adopted the law be made a part of 
a larger subdivision of a county for the purpose of 
another election.®® 
[§ 582] (2) Petition—(a).In General. As a pre- 
requisite to the ordering of an election to determine 
whether the stock law shall be enforced a peti- 
tion signed by the requisite number of landowners 
is generally required.7° Such a petition should con- 
tain an averment of all the facts which the law spe- 
cifically requires to be stated, although the preci- 
sion and accuracy of pleadings in actions at law 
is not required.’? The addition of matters not re- 
quired to be stated will not render the petition 
void.*? The petition must accurately describe the 
territory to be affected.7* Where the statute re- 
quires the boundaries of the precinct to be given a 
petition merely designating the precinct by number 
is fatally defective.*® Furthermore it must appear 
that the territory described includes at least the 
smallest subdivision for which an election can be 
legally ordered.“* The petition must also specify 
distinctly the class of animals which it is desired 
to restrain.”” 
Amendment. Where a petition for a stock law 
election is permitted to be amended so as to in- 
67. Phillips v. Bynum, 145 Ala. 72. 
549, 39 S 911. 46S 4 
[a] ‘Where a precinct is the unit 
fixed the commissioners’ court is 
without jurisdiction to order an elec- 


tion in a part or subdivision of a|/C. 
precinct. Blount County Comrs. Ct. 


Comte: Cts 
74. 


ANIMALS 


Pe aatikanes v. Crook, 155 Ala. 198, 


73. Crosswhite vy. Colbert County 79. 
162 Ala: 99, 49 S 870. 

Newsom v. Earnheart, 86 N. 
391 (holding that 
describing the boundaries of the dis- 


asc e won he 
i Ny 4 f 


[$§ 581-586 


clude other surveys and change the number of the 
district, the amendments do not render the petition 
a new one, so that the court’ cannot act thereon 
at that term.7® 

[§ 583] (b) Qualification of Signers. While it is 
usually required that the signers of the petition 
shall be bona fide freeholders of the county or pre- 
cinct,’® they need not be residents thereof, although 
none but qualified electors can vote at the election.®° 

[§ 584]. ‘(c) With Whom Filed. If no officer is 
designated with whom the petition shall be filed it 
may be properly filed with the county clerk.*? 

[§ 585] (3) Order for Election—(a) In General. 
The order for the election must show on its face 
that all the jurisdictional facts have been complied 
with.6? The inclusion of matters which may be 
regarded as surplusage,®** or the omission of facts 
which are not required to be stated,§* will not in- 
validate the order. But an election not based on a 
valid order is unauthorized ‘and void.** 

Time for issuance of order. Where the statute 
provides that the petition must be filed prior to 
the next regular term of the commissioners’ court, 
a petition filed during the term cannot be acted 
upon until the next regular term,®® and an order 
passed at the term at which the petition is filed is 
unauthorized and void.8* 

[§ 586] (b) Issue to Be Submitted. Where the 
issue to be submitted to the voters is defined by 
statute, the inclusion of other matters in the order 
granting the petition renders the election ‘void.®* 
An election is likewise a nullity if the order direct-- 

78. Bishop v. State, (Tex. Cr. A.) 
167 SW 363. 

See statutory provisions. 

80. Self v. Blount County Comrs. 

Ct., (Ala.) 46 S 586; Brazeel v. Blount 


County Comrs. Ct., 155 Ala. 196, 197, 


an application 
46 S 584 (where the court said: 


’' counties, 


Vv. Johnson,1145., Ala. 553;., 39) S” 9105 
Phillips v. Bynum, 145 Ala. 549, 39 
S 911; Caudle v. Talladega County 
Comrs., Ct:, 144 Ala. 502, 39 S 307. 

68. Bradshaw v. Guilford County, 
92 N. C. 278 (where commissioners 
so acted under a statute providing 
that, upon the application of a speci- 
fied ‘proportion of the qualified voters 
of any district or territory in certain 
it should be their duty to 
submit the question of stock law or 
no stock law, and to build a fence if 
the stock law was voted for). 


69. Gilley v. Haddox, (Tex. A.) 
15 SW 714. 

70. See statutory provisions. 

fa] In Alabama Code (1907) §8 


5882 requires a petition by a majority 
of the bona fide freeholders residing 
in any precinct in the county before 
an election can be ordered for the 
establishment of a stock law in a 
single but entire beat in the county, 
but does not require a petition for an 
election as:to the whole county, or 
for the repeal of an existing law, 
either as to the whole county or any 
precinct in same. Almon v. Law- 
rence County Revenue Ct., 179 Ala. 
662, 60 S 895; McKinney v.. Bibb 
County Comrs. Ct., 168 Ala. 191,52 
S 756. 

fb] A petition consisting of sev- 
eral independent petitions, one from 
each precinct in the county, is suffi- 
cient to authorize an order for an 
election. Graves v. Rudd, 26 Tex. 
Civ. A. 554, 65 SW 63. 

71. Martin v. Crook, 155 Ala. 198, 
46 S 482; DeKalb* County Comrs. 
Ct. v. Wilborn, 155 Ala. 192, 46 S 


585. 

[a] Petition for election held suf- 
ficient.—Martin v. Crook, 155 Ala. 
198, 46 S 482; DeKalb County Comrs. 
Ct. wv. Wilborn,;/155 Ala... 192, 46, S 
585; Dismukes v. Jones, 151 Ala. 441, 
44 S§ 182; Jones v. Carver, 29 Tex. 
Civ. A. 268, 67 SW 780. 


trict in which the election was to be 
held as ‘‘well defined” is too indefinite 
to admit of proof to locate the boun- 
daries, but, if the beginning is stated 
to be “at a certain tract of land,” 
the uncertainty is overcome where 


there are calls for other definite 


boundaries). 

75. Missouri, etc., R. Co. v. Tol- 
bert, 100 Tex. 483, 101 SW 206; Mis- 
souri, ete, R. Co. v. Tolbert, (Tex. 
Civ. A.) 101 Sw 1014; Ex p. Gulledge, 
57 (lex.. Grit 156, 1 22h-Sw., 21s Cox mye 
State, (Tex. Cr. A.) 88 SW 812. 

[a] Reason for rule.—In Missouri, 
ete., R. Co. v. Tolbert, 100 Tex. 483, 
486, 101 SW 206, it was said: “A 
justice’s precinct should have desig- 
nated boundaries, but it is not to 
be assumed in proceedings under 
this statute that they will be known 
to all persons entitled to vote in 
elections held under it. Voters may 
not know the number of the justice’s 
precinct in which they live, or, know- 
ing that, may more probably be ig- 
norant as to-the location of its boun- 
daries. Those so_ circumstanced 
could only inform themselves by 
searching the minutes of the Com- 
missioner’s Court recording other 
proceedings. This the statute in 
question does not expect them to do, 
but provides that the information 
shall be given in the petition stating 
the proposition on which they are to 
vote.” 

76. Blount County. Comrs. Ct. v. 
Whitley, 145 Ala. 668, 39 S 9112; 
Blount County Comrs. Ct. v. Johnston, 
145 Ala. 553, 39 S 910 (holding that, 
where a precinct is the unit fixed, 
a petition failing to show whether 
the territory described included an 
entire precinct or not was insuffi- 
cient to confer jurisdiction to order 


an election). 

77. Exp. Kimbrell) 47° Tex’ Cr 
333, 88 SW 382 (holding petition in- 
sufficient). 


“The purpose of the law seems to be 
to give bona fide freeholders, ex vi 
termini, those owning land, in good 
faith, situated within the precinct, 
whether residents thereof or not, the 
right to apply for relief thereunder, 
but to make the relief sought depen- 
dent upon the will of a majority of 
the electors voting at said election’’). 

81. Kirkland v. Guinn, 26 Tex. 
Civ. A. 39, 62 SW 1101. 

82. McKinney v. Bibb County 
Comrs. Ct., 168 Ala. 191, 52 S 756 
(that petition was signed by requi- 
site number of freeholders). 

83. Henry v. Jefferson County Bd. 
of Revenue, 151 Ala. 511, 44 § 110. 

84. Humphreys v. Humphreys, 162 
Mo. A. 408, 142 SW 757 (failure to 
designate the newspaper in which 
publication of the notice should be 
made); Roberson v. State, 42 Tex. 
Cx 595, 63 SW 884. 

85. McKinney v. Bibb County 
Comrs. Ct., 168 Ala. 191, 52 S 756. 

86. Cox v. State, (Tex. Cri cA.) 88 
SW 812; Barlow v. State, 47 Tex. Cr. 
114, 80 SW 375. 

87. Gulf, etce., R. Co. v. Campbell, 
(Tex. Civ. A.) 105 SW 539 (holding, 
however, that, where the petition, 
according to its file mark, was filed 
during the term at which the order 
for the election was made, but the 
clerk testified that the petition was 
left with him before the term, the 
order for the election was not in- 
valid); ea v. State, 44 Tex. 
Cr. 270, 70 SW 542. 

88. Crosswhite v. ee County 
Comrs. Ct., 162 Ala. 99, 49 S 870. 

[a] Reason for rule —“‘The stat- 
ute (Code 1907, § 5882) defines the 
issues to be submitted to the voters, 
and the addition of extraneous mat- 
ters to that issue must necessarily 
render uncertain, incapable of as- 
certainment, whether the majority 
would have favored the creation of 
a stock law district, had the issue 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ing it submits a different question for determination 
than that presented by the petition,’® as where the 
petition names several kinds of animals conjunc- 
tively and the order is framed in the alternative,°° 
or the petition refers to one class of animals, and 
the order specifies another class.°1 But where it is 
competent to submit the question as to different 
kinds of animals in. a divided form, the submission 
need not be joint but may be for the restraint of 
one to the exclusion of the other.®? And it seems 
that two stock laws enumerating different animals 
may be voted on at one election.®* 

[§ 587] (4) Notice of Election. After the issu- 
ance of the order for an election, notice thereof 
must be given.°* This notice must conform to the 
order,®®> and be construed with it,°° and must be 
given according to the provisions of the stock law, 

_and not of the general law on the subject, unless the 
latter operates to repeal the former.®” 

[§ 588] (5) The Election—(a) Time. The stat- 
utes sometimes provide that the question of fence 
or no fence may be voted on at any general elec- 
tion.°® But special elections are usually required 
to be held,®® and when the day upon which the 
election is to be held is required to be designated 
in the order, an election on a day other than that 
so fixed is void.t - 

[§ 589] (b) Place. A mere irregularity in the 
place where the election is held will not invalidate 
the election when it does not appear that there 


been unaffected by foreign matters. |overcome by 
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oral evidence. 
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has not been a fair expression of the will of the 
people:?'. 

[§ 590] (c) Manner of Conducting. If the man- 
ner of conducting the election is prescribed, it 
should be substantially followed;? but mere irregu- 
larities will not render it void. The form of bal- 
lot prescribed should be used.® 

[§ 591] (d) Managers. A statutory provision 
that one of two managers appointed to hold an 
election shall be for the law, and the other against 
it, is directory, and not mandatory. If such man- 
agers are de facto officers acting under color of 
authority, their acts are valid, although their ap- 
pointment was invalid.” ( 

[§ 592] (e) Who May Vote. Usually only bona 
fide freeholders are qualified to vote at a stock 
election. Voters to whom land has been conveyed 
for the sole purpose of enabling them to vote are 
not bona fide freeholders.® But, unless the law so 
provides, frecholders who are citizens of incorpo- 
rated cities having separate stock laws are not dis- 
qualified.?° 
- [§ 593] (£) Vote Necessary to Adoption. A 
majority of the votes cast, and not a majority of 
the votes of those eligible to vote, will determine 


the adoption or rejection of the proposed law in 


any particular locality of the state.1? 

[§ 594] -(g) Declaration and Record of Result. 
The result of the election must be ascertained and 
declared by the persons authorized or the election 


Hum-]may be supplied by construction, and 


It is readily conceivable that a voter 
would favor the establishment of 
such a district, if by the election a 

lawful fence was _ to be defined; 
whereas, if the determination of 
what would be a lawful fence was to 
be decided by the proper authority, 
viz., the commissioners’ court (Code 
1907, § 5881), without the influence 
of a ballot thereon, he would not so 
order his ballot.’”’ Crosswhite v. Col- 
bert County Comrs. Ct., 162 Ala. 99, 
101, 49 S 870. 

89. Johnson y. State, 52 Tex. Cr. 

296, 106 SW 374. 

: fa] “Restrain” instead of “pro- 
hibit.,—Under a _ statute, providing 
that, on the petition of freeholders 
asking that an election be held to 
decide whether stock shall be “pro- 
hibited’ from running at large, etc., 
the probate judge shall order an 
election, etce., a petition seeking to 
“restrain” stock from running at 
large is sufficient to authorize the 
probate judge to order an election. 
Dismukes v. Jones, (Ala.) 44 S 182. 

[b1 “Jennets” instead of “jen- 
nies.’—The fact that the order for 
election and notices thereof contained 
the word ‘“jennets,” instead of “jen- 
nies,” would not invalidate the adop- 
tion of the law. Graves v. Rudd, 26 
Tex. Civ. A. 554, 65 SW 63. 

90. Reuter v. State, 43 Tex. Cr. 
572, 67 SW 505; McElroy v. State, 39 
Tex. Cr. 529, 47 SW 359 (in both of 
which cases the petition was to de- 
termine whether “hogs, sheep, and 
goats” should be prohibited from 
running at large, and the order di- 


recting the election was to determine | 


whether. “hogs, sheep, or goats” 
should be so prohibited). 
Hx p. Kimbrell, 47 Tex. Cr. 


91. 

333, 83 SW 382. 
92. Cowl v. Ritchey, 23 Iowa 583. 
93. Houston, etc., R. Co. v. Thomp- 

son, (Tex. Civ. A.) 97 SW 106. 

94, See statutory provisions; and 
eases infra this section. 

{a] Proof of posting notice.— 
Where there is no statute requiring 
officers posting notices of an election 
under the stock law to make return 
thereof, whether notices were posted 
as required is a fact to be proved 


like any other a return 


fact, and 


made is not conclusive and can be’ 


/need not run in 


phreys v. Humphreys, 162 Mo. A. 
408, 142 SW 757 Cwhere the evidence 
was held sufficient to show that no- 
tices of an election were posted at 
three of the most public places in 
ety township as required by the 
act). 

95. Kirkland v. Guinn, 26 Tex. Civ. 
A. 39, 62 SW 1101 (holding that the 
description of the territory-in the 
notice of election should correspond 
with that in the order, but a vari- 
ance so slight as not to be mislead- 
ing will not render the election void). 

96. Ex p:. Cowden, (Tex. Cr. A.) 
168 SW 539. 

97. Graves v. Rudd, 26 Tex. Civ. 
A. 554, 65 SW 63 (holding that no- 
tices of election under the Stock Law 
the name of the 
state [Tex. Rev. St. art 1558], being 
inapplicable to such special proceed- 
ings); Ex p. Kimbrell, 47 Tex. Cr. 
333, 838 SW 382. 

98. See Vogt v. Dunley, 97 Ill. 424. 

99. See statutory provisions. 

1. Field v. Hall, 16 Tex. Civ. A. 
2338, 40 SW 749. ; 

2. Ex p. Stein, 61 Tex. Cr. 320, 135 
SW 136 (holding that, where a peti- 
tion and order for election to adopt 
the stock law within a justice’s pre- 
cinet excepted that portion of the 
precinct within an incorporated 
town, and electors living within that 
portion were not permitted to vote at 
the election, the fact that one of the 
polling places selected was the court- 
house located within the excepted 
portion was not such an irregularity 
as would invalidate therelection). 

8. Union County v. Ussery, 147 
Tll. 204, 35 NE 618 (holding that the 
act of June 22, 1891, to regulate the 
manner of elections and to enforce 
the secrecy of the ballot, repeals the 
act of July 1, 1874, entitled “An act 
to revise the law in relation to per- 
mitting animals to run at large,” in 
respect to the manner of conducting 
elections). 

4. Hannah v. Shepherd, (Tex. Civ. 
A.) 25 SW 137. See also Bishop v. 
State, (Tex. Cr. A.) 167 SW 363. 

5. Union County v. Ussery, 147 Ill. 
204, 35 NE 618. 

{a] If the statute prescribing the 
form of ballot is ambiguous, due to 
obvious omissions, the omitted words 


the ballot should be in the form evi- 
dently intended. Wright v. Cunning- 
ham, 115 Tenn. 445, 91 SW 293. 

6. Self v. Blount County Comrs. 
Ct., (Ala.) 46 S 586; Brazeel v. Blount 
County Comrs. Ct., 155 Ala. 196, 46 S 
584 (where it was said: “It is in- 


ing to show that those in favor of 


on the board of managers, 
-vided by section 3 of the act. This is 
merely directory, and the failure of 


the omission of a jurisdictional aver- 
ment. The law contemplates a fair 
election, and suggests the propriety 
of allowing both sides to be repre- 
sented; but conditions might be such 
that none opposed the relief sought, 
or, if they did, they were not known 
when the managers were selected. 
It would be an anomaly to hold that 
the property owners could not get 
relief because there was no one op- 
posed, and, therefore, no legal elec- 
tion could be held”); Hawthorn v. 
State, 116 Ala. 487, 22 S 894. 

7 Martin v. Crook, 155 Ala. 198, 
46 S 482. See generally Elections 
[15, Cye: 311]. 

8. See statutory provisions; 
cases infra this section. 

[a] Under Ala. Gen. Acts (1903) 
p 432 § 5, only qualified electors can 
vote at a stock election. Consequent- 
ly nonresidents, although owning a 
freehold situated in the county or 
precinct, are not qualified and can- 
not vote. Brazeel v. Blount County 
Comrs. Ct., 155 Ala. 196, 46 S 584. 

9. Jones v. Carver, 29 Tex. Civ. A. 
268, 67 SW 780. 

10. Neuvar v. State, (Tex. Cr. A.) 
163 SW 58; Roberson y. State, 42 
Tex. Cr: 595) 63 SW! 884. 

11. Holcomb v. Davis, 56 Ill. 413; 
Loc v. Sanders, 24 Okl. 301, 103 

ov 


and 


[a] Where seventy-eight ballots 
are cast at a stock law election, 
thirty-nine for, and thirty-eight 
against, the law, and the intention of 
the voter casting the remaining bal- 
lot cannot be ascertained, the re- 
sult, in the absence of other irregu- 
larities, should be declared in favor 
of the stock law. De Kalb County 
v. Price, (Ala.)-66 S 12. 


sisted that the order is void for fail-. 


and those opposed were represented 
as pro-. 


the order to recite this facet was not 
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will be invalidated.1? A mere irregularity in the 
order declaring the result will not prevent the law 
from going into effect. 

Record. The tabulated returns of a stock law 
election should be recorded in the minutes of the 
court.1 But the fact that the clerk fails to record 
the returns in the proper book will not invalidate 
the whole election where every other essential is 
complied with, and there is no doubt that the elec- 
tion was carried.'® 

[§ 595] (h) Expenses. The expenses of the elec- 
tion should be charged to the particular county, 
township, or subdivision holding the election.*® 

[§ 596] (6) Effect of Adoption. In some juris- 
dictions, if a county as a whole votes to adopt an 
act to prevent certain animals from running at 
large, the act will be operative throughout ‘the 
county;1* but if, by a majority of the votes, the 
county refuses to adopt the act, it will then become 
a law in such townships, precincts, or subdivisions 
of the county as may have voted for its adoption.1® 
Where the statute excepts incorporated towns and 
cities from its operation, the election affects only 
that part of the territory of the precinct without 
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in favor of stock running at large, a municipality 
within the county having authority under its char- 
ter may adopt an ordinance prohibiting the run- 
ning at large within its limits of certain specified 
animals.2° The vote is binding on nonresidents as 
well as on residents.”? 

Conditions precedent. It is sometimes made a 
condition precedent to the law going into effect that 
suitable fences shall be erected.”? 

[§ 597] (7) Resubmission. Statutes of this 
character usually provide that there may be a re- 
submission of the question within prescribed peri- 
ods, and provide for the effeet of a previous adop- 
tion or rejection on the right to vote at a new 
election.*° If no resubmission is provided for, the 
question, when once voted on, cannot be reopened.** 
A provision that there shall be but one election 
under the act in any one year does not prohibit a 
second attempt to accomplish by a legal election that 
which was sought by a previous invalid one.?° 

[§ 598] (8) Review. Where no method is pro- 
vided by which the action of the commissioners’ 
court can be reviewed, certiorari is the proper rem- 


such town or ecity,’® and although a county votes 


{[b] In Missouri.—‘‘As the law 
now stands the stock law may be 
adopted in a county by a majority 
vote of those voting on the proposi- 
tion, but when it is sought to adopt 
it in townships, there must be a ma- 
jority voting for it of the voters who 
vote at the election.” State v. Wil- 
son, 129 Mo. A. 242, 246, 108 SW 128. 

12. ekonstve wStates | (Pex. Cri As) 
74 SW 773 (holding that the county 
judge and not the commissioners’ 

- court must publish the result of the 
election as required by law). 

{a] Counting and tabulating re- 
turns.—Under Sayles Rev. Civ. St. 
art 4989, providing that the returns 
in a stock law election shall be 
opened, tabulated, and counted by the 
county judge in the presence of the 
vounty clerk and at least one justice 
of the peace of the county, or of 
two respectable freeholders thereof, 
where such returns are opened, tabu- 
lated,-and counted by the commis- 
sioners’: court, the stock law is not 
legally in force: Gulf, etc., R. Co. v. 
Campbell, (Tex. Civ. A.) 105 SW 539; 
King vy State, (Tex. Cr. A.) 74 SW 773. 

{b] Certification of the result by 
one of the two managers of the elec- 
tion is sufficient. Dismukes v. Jones, 
(Ala.) 44 S 182. 

13. Graves v. Rudd, 26 Tex. Civ. 
A. 554,65 SW 63 (holding that the 
fact that the order declaring the re- 
sult of the election used the words 
“Jennies or cattle,” instead of “jen- 
nies and cattle,” would not vitiate the 
adoption of the law); Ex p. Stein, 61 
Tex. Cr. ,320;°135 sw 136 (holding 
that, where a petition and order for 
an election to determine whether the 
stock law should be put in force 
within a justice’s precinct excepted 
that portion included within an in- 
corporated town, and the majority of 
the voters outside the town voted in 
the affirmative, the fact that an or- 
der subsequently entered putting the 
law. in force declared that it was in 
force in the entire precinct did not 
rencler it invalid in so far as it ap- 
plied to the precinct outside the town). 

14. Bishop v. State, (Tex. Cra) 
167 SW 3638. 

[a] In Alabama a judge of pro- 
bate is only required by Acts (1900) 
p 170, providing a stock law for E 
county, to enter on the minutes of 
his court the result of an election 
held under such act as certified to 
him by the managers. Thornton vy. 
Bramlett, 155 Ala. 417, 46 S 577. 

15. Bishop v. State, (Tex. Cr. A.) 
167 SW 363. 

[a] Record in wrong book.—The 


edy.?° 
[§ 599] (9) 


fact that the tabulated returns of a 
stock law election were recorded in a 
book in which the result of all elec- 
tions were recorded, and not in the 
minutes of the court, did not invali- 
date the election, since the minutes 
of the court need not necessarily be 
kept in one book. Bishop v. State, 
(Tex. Cr. A.) 167 SW 3638. 

16. Smalley v. Rutherford County, 
122 N. C. 607, 29 SE 904 (holding 
that the expense of township or ter- 
ritorial adoption of the stock law is 
not a county charge). 

17. Erlinger v. Boneau, 51 Ill. 94. 

18. Bach v. Ammons, 106 Ill. 406; 
Erlinger v. Boneau, 51 Ill. 94. 


19. De Kalb County Comrss Cir vy: 
Wilborn, 155 Ala. 192, 46 S 585; Pa- 
ducah v. Ragsdale, 122 Ky. 425, 92 


‘SW 138, 28 KyL 1057. 


20. Quincy v. O’Brien, 24 Ill. A. 591. 

210 ’Gilmore® vl eHolt, 144 Pick 
(Mass.) 258. See also In re Vandine, 
6 Pick. (Mass:) 187, 17 Amb) 3517 

22. Johnson v. Tanner, 126 Ga. 
718, 56 SE 80. 

23. See statutory provisions; and 
cases infra this note. 

[a] In Alabama, under a statute 
providing that there shall be but one 
election in any one year, a second 
election within the year could not be 
secured by including in the petition 
therefor only a part of the territory 
involved in the previous election, to- 
gether with additional territory. 
Reed v. State, 136 Ala. 91, 34 S 348. 

{b] In Georgia.—‘It is... pro- 
vided that when once an election has 
resulted adversely to the establish- 
ment of the ‘stock law,’ there may, 
under specified restrictions and con- 
ditions, be other and subsequent elec- 
tions to enable the people to obtain 
the benefit of that law. But when- 
ever an election has been declared in 
favor of ‘no fence,’ there is no pro- 
vision in any of the statutes for an 
election to be thereafter held upon 
the fence question.” Newton v. Fer- 
rill, 98 Ga. 216, 217, 26-SE 422. . 

fe] In Tllinois, (1) two kinds of 
elections are provided for, one by 
counties, and the other by certain 
subdivisions thereof. A county vote 
in favor of the law is binding on it 
and each integral part thereof for 
five years regardless of the vote of 
such parts, and the question cannot 
be reconsidered for five years. If 
the county rejects the law any town- 
ship or precinet may call an election 
for the purpose of again submitting 
the question, without regard to the 
vote of the town or precinct at the 
county election; and if the law is 


Contest. In the absence of any 


again rejected ‘the question may be 
again submitted to the voters of such 
town or precinct until the law is 
adopted, after which the question 
cannot be submitted for five years. 
After the adoption of township or-. 
ganization the county as such may 
vote upon the question of adoption, 
although some of the towns therein 
have adopted it, and such towns, 
within five years from their prior 
vote, may again vote on the question. 
Bach v. Ammons, 106 Ill. 406. (2) 
Under the Illinois Stock Law of 1874 
an election might .be had at every 
general election until the result 
should be against cattle running at 
large; but, after a vote requiring do- 
mestic animals to be kept up by 
their owners, no other vote upon that 
subject could be had until five years 
had expired. Vogt v. Dunley, 97 Ill. 
424. (3) A statute empowering coun- 
ty courts to resubmit the questions 
confers no authority to order a new 
election on a board of supervisors of 
a.county which has adopted town- 
ship organizations. Jacobs v. Hayes, 
65 Ill. 87. 

[d] In Oklahoma, where a propo- 
sition to permit the free range of 
cattle has been defeated at an elec- 
tion held under the Herd Law (1893) 
ec 2 art 2 § 4, a second election is not 
a resubmission of the proposition 
within that section so that a ma- 
jority of the votes will suffice to car- 
ry it. Washita County v. Haines, 4 
Okl. 701, 46 P 561. 

[e] Tn Texas, under Rev. St. art 
5001e, authorizing the extension of 
the stock law to territory wherein 
there are no freeholders to a sub- 
division of a county which has adopt- 
ed the law, and art 4997, providing 
that no new election shall be had in 
a subdivision of a county in which 
the stock law has been defeated 
within twelve months from the time 
of such‘defeat, the fact that the ter- 
ritory to which it is proposed to ex- 
tend the law constituted a part of a 
subdivision which had rejected the 
law within twelve months will not 
prevent such extension and the an- 
nexation of the territory to an ad- 
joining subdivision which has adopt-— 
ed the law. Stokes v. Winfree, 23 
Tex. Civ. A. 690, 57 SW 918. 

24. sateooe v. Bell, 86 Ark. 366, 111 


Sw 8 
25. Thornton v. Bramlett, 155 
Ala. 417, 46 S577: j 
26. Blount County Comrs. Ct. v. 
Johnson, 145 Ala. 553, 39 S 910; Perry 
v. Chatham County, 130 N.C. 58, 41 SE 
787. See also Certiorari [6 Cyc 738]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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specific provision therefor, no right to contest a 
Likewise where an effort 
to provide for a contest by reference to another law 
is futile, by reason of the fact that the provisions 
of such law are inappropriate to a stock election 
contest, no right to contest such election exists.?§ 
Where such a contest is properly provided for, all 
the conditions must be complied with to give the 
Thus notice of contest given 
in the prescribed manner,®° the filing of a bond 
for costs,** and a written statement of the grounds 
of contest given within the preseribed time,*? have 
If the election is void 


stock election exists.?7 


court jurisdiction.?® 


been deemed jurisdictional. 
there is nothing to contest.** 


Review. The findings of the court in an election 
contest cannot be reviewed on appeal unless the 


record contains the evidence.** 


[§ 600] b. By Order—(1) In General. 


27. Harris v. Perryman, 103 Ga. 
816, 30 SE 663. See generally Elec- 
tions [15 Cyc 3938 et seq]. 

28. Beason v. Shaw, 148 Ala. 544, 
546, 547, 42 S 611, 18 LRANS 566 
and note (where the statute provid- 
ed: “Such election may be contested 
on the same ground and in the same 
manner before the probate judge as 
contests of election of constable are 
held before said probate court.” The 
court said: ‘‘The law with respect to 
contests of a constable’s election is 
confined by its very terms to the 
election of persons to office, as may 
be seen by reference to section 1697 
of the Code of 1896, which, among 
other things, provides !that the judge 
of probate must order a summons to 
issue to the party whose election is 
contested, accompanied with the copy 
of the \statement,, requiring such 
party to appear, etc. Further, the 
party whose election is contested 
must have 10 days’ notice in writing 
‘of the day appointed for the trial. 
The election sought to be contested 

_in this proceeding is not the election 
of J. M. Shaw, nor of any other per- 
son. The fact that he signed the pe- 
tition for the election did not make 
the election, when held, his election; 
and certainly it was no more his than 

'it was that of the 60 other persons 
who signed the petition with him. 
. .. To our minds the ‘constable law’ 
is inappropriate, so much so that it 
cannot be resorted to for the pur- 
pose of inaugurating a contest of an 
election held under the statute under 
consideration”). 

29. Cauthron v. Murphy, (Tex. Civ. 
A.) 130 SW 671. 

39. Cauthron v. (Tex. 
Civ. A.) 130 SW 671. 

[a] Person to be served.—Under 
Ala. Code (1907) § 5887, providing 
for a contest of a stock law election 
and service of notice on the circuit 
solicitor of the county or county so- 
licitor, service on the solicitor of the 
law and equity court of a county, not 
having a county solicitor, is suffi- 
he Hutto v. Walker County, 64 S 

31. Hutto v. Walker County, (Ala.) 

64 S 313. 
_ [a] Under Ala. Code § 5887, the 
bond should be made payable to the 
contestee, but a bond payable to the 
state for the use of the county in 
which the contest was instituted is 
sufficient. Hutto v. Walker County, 
64 S 313. 

32. Cauthron v. (Tex. 
Civ. A.) 130 SW 671. 

[a] Notice of grounds of contest. 
—Under a statute providing that a 
contestant must serve on the _ con- 
testee a written statement of the 
grounds of contest within thirty 
days, the fact that in proceedings 
brought to contest a stock law elec- 
tion a writ of injunction issued and 
a copy of it was served on the 
county judge and the county attor- 
ney, who were contestees, as well as 
a copy of the citation, all of which 
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Murphy, 


Murphy, 
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The 


were served within thirty days, is 
not a compliance with the statute. 
Cauthron vy. Murphy, (Tex. Civ. A.) 
130 SW 671. 

33. Blount County Comrs. Ct. v. 
Johnson, 145 Ala. -553,'°39' ''S' 910; 
Bhlins v. Bynum, 145 Ala. 549, 39 S 


34. De. Kalb County v. 
(Ala.) 66 S 12. 

[a] The qualifications of voters 
whose votes were eliminated by the 
probate court in a stock law election 
contest cannot be reviewed on ap- 
peal, where the evidence introduced 
relative thereto is not preserved in 
the bill of exceptions. De Kalb 
County v. Price, (Ala.) 66 S 12. 

[b] The action of the court in 
eliminating a ballot because it failed 
to disclose whether it was for or 
against the stock law cannot be 
reviewed, where neither the ballot 
nor any, description of it is before 
the appellate court: De Kalb Coun- 
ty v. Price, (Ala.) 66 S 12. 

[c] Presumption that record con- 
tains all evidence.—Where the rec- 
ord on appeal in a stock law election 
contest contains a recital of the evi- 
dence as to the residence of certain 
persons whose votes wene contested, 
the presumption is that it contains 
all the evidence thereon. De Kalb 
County v. Price, (Ala.) 66 S 12. 

35. See statutory provisions. 

[a] In North Dakota the power to 
create stock districts and fix their 
boundaries, under L. (1913) e¢ 178, is 
within the exclusive discretion of the 
county commissioners, the electors 
being authorized to merely petition 
that stock be allowed to run at large 
in a district which has already been 
designated, and not to designate the 
district. Saunders v. Dunn County, 
Oe Nay Dis? 1.2460 NIWE OOK. 

36. Dew v. Smith, 130 Ga. 564, 61 
SE 232. . 

[a] In Mississippi, (1) under the 
direct provisions of L. (1900) p 164 
ec 124, a proposed stock law district, 
adjoining and contiguous to an ex- 
isting district in the same or an ad- 
joining county, may be declared a 
stock law district, although it em- 
braces a less quantity of land than 
a township. Shaw v. Woffard, 82 
Miss. 143, 34 S 829. (2) But under 
Code. (1906) § 2235, reénacting the 
statute, the supervisors of a county 
which has no stock law properly re- 
fused to tack about seven sections of 
Jand in the county to a stock law dis- 
trict in an adjoining county. Dicker- 
son vy. Tishomingo County, 92 Miss. 
22345 Seek. 

{b] In Texas Rev. St. art 5001c 
enacts that, when there are no free- 
holders in territory adjoining a sub- 
division of a county which has adopt- 
ed the stock law, the commissioners 
shall extend the stock law to such 
territory on petition of the landown- 
ers. Art 4997 enacts that, when an 
election has been held in a_ subdi- 
vision of a county in which the stock 
law has been defeated, no other elec- 


Price, 
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statutes of some states provide that the board of 
county commissioners or supervisors may, upon the 
filing of a petition by the requisite number of land- 
owners, establish or abolish stock law districts.*? 
Such officers are sometimes further authorized to 
consolidate or abolish districts already established, 
or to change the lines thereof,?* or to exempt cer- 
tain localities of a county from the operation of 
When the lines of a district are legally 
changed, the territory thus added to a district be- 
comes subject to the system of fences or stock law 
which prevails in the district.?® 

(2) Petition.®® 
sioners have no authority to make an order with- 
out the. statutory petition having been first duly 
presented to them. 
facet, and without it no valid order can be made.*® 
The petition must conform substantially to the re- 


The county commis- 


The petition is a jurisdictional 


tion therefor shall be held within 
twelve months. The fact that the 
land to which the stock law is 
sought to be extended by petition of 
the owner constitutes a part of a 
subdivision which, within twelve 
months, rejected the stock law does 
not prevent the extension of the law 


thereto, and its annexation to an ad-- 


joining subdivision ,which adopted 
the stock law in accordance with art 
5001c. Stokes v. Winfree, 23 Tex. 
Civ. A. 690, 57 SW 918. 

[ce] MNotice of application.—An act 
extending the stock law to districts 
adjacent to those already established 
is not void because of failure to re- 
quire notice of an application for 
such extension, Since the legislature 
can forbid the running at large of 
stock without notice to the owners. 
oueet v. Hooten, 131 Ala. 492, 32 S 

37. See cases infra this note. 

[a] In Oklahoma (1) prior to the 
passage of the act of May 21, 1908 
(L. [1907-1908] c 4 art 2), giving 
boards of county commissioners pow- 
er to suspend previous law as to ani- 
mals running at large, such boards 
did not have the power to exempt 
their counties from the operation of 
Snyder Comp. L. (1909) §§ 155, 156, 
relative to restraining swine and 
other domestic animals. Jeremiah v. 
Higgins, 30 Ok: 175, 120 °P 244. (2) 
The act of 1908 authorized the county 
commissioners to suspend §§ 1, 2 of 
the act of 1903 as to any or all of 
the animals mentioned in either of 
such sections, except as to Stallions. 
and jacks, until the question whether 
all domestic animals shall be per- 
mitted to run at large is submitted at 
an election held as required by the 
act of 1903. Allen v. Walden, 27 Okl. 
94399)" Mine 6.90 C3) 2b nes DEG peLr 
procedure under the statute would 
be to file with the board of county 
commissioners, first, a petition in 
writing, signed by 25 homesteaders 
or freeholders, legal voters and resi- 
dents of the county, asking for a di- 
vision of the county into stock dis- 
tricts. After such division is made, 
then a petition from a majority of 
the voters of any such district, as 
shown by the votes cast at the elec- 
tion on September 17, 1907, filed with 
the county commissioners, would au- 
thorize the county commissioners to 
exempt such stock district from the 
provisions of the law until such time 
as an election is held in said district, 
whereat it is determined that the law 
shall be in force and effect therein.” 
Allen vy. Walden, supra. 

38. Dew v. Smith, 130 Ga. 564, 61 


For form of petition to 
the probate court for the establish- 
ment of stock law district see Ed- 
mondson vy. Ledbetter, 114 Ala. 477, 
21S 989. 

40. Williams v. State, 7 Ala. A 
104, 61 S 465; Noffzigger v. McAllis- 
ter, 12 Kan. 315; Allen v. Walden, 27 
Okl. 94, 111 P 316. 
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quirements of the statute and contain the averment 
of facts necessary to confer jurisdiction.*? 

Signature. The petition must be signed by the 
requisite number of qualified electors or land- 
owners.*” Freeholders resident in a municipality in- 
cluded entirely within the territory over which a 
stock law was intended to operate are entitled to 
petition either for or against the establishment of 
the law.*® And persons living in territory in which 
the stock law is already in operation may join 
in the petition provided such territory is included 
in the district covered by the petition.** 

[§ 602] (38) Hearing. The hearing must be so 
conducted as to ascertain the sense~or wishes of 
those entitled to be heard, and the propriety of 
granting the change prayed for.** 

[§ 603] (4) Order or Permit—(a) In General. 
If the proceedings are regular and accord with 
statutory requirements, it is the duty of the court 
or body by which the proceedings are entertained 
to make such an order as the facts warrant or to 
issue or refuse to issue a permit.*® Until the order 
is made, the stock law does not become operative 
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within the district.47 The order or permit must be 
authorized by the statute and must be in the form 
prescribed or it will be a nullity.4® It must con- 
form to the petition,*® and must affirmatively show 


the existence of the facts upon which jurisdiction | 


or authority to act rests.°° It must describe the 
boundary lines of the district,°>4 which must be 
shaped in accordance with the statutory require- 
ments,°? and must specify some one or all of the 
classes of animals to be restrained or permitted to 
go at large, as the case may be.®? The court can- 


not act if, by failure to observe the terms of the — 


statute, no jurisdiction is conferred upon it.°* But 


mere clerical errors,°> or the omission of a mere. 


ministerial act,®°® will not affect the validity.of an 
order or permit otherwise unobjectionable. And it 
has been held that an order invalid in part may be 
valid as to the remainder.®? 

[§ 604] (b) By Whom Made. Where power to 
make an order or grant a permit is conferred on a 
board, the action of a majority will be sufficient.°® 

[§ 605] (c) When Order Takes Effect; Publica- 
tion. Ordinarily the order will take effect from 


-T8§ 601-605 


[a] A recital in the order that a 
petition was presented is not suffi- 
ecient evidence of that fact. Noffzig- 
ger v. McAllister, 12 Kan. 315. 


41. Noffzigger v. McAllister, 12 
Kan. 315 (holding that a _ petition 
simply “praying for the night-herd 


law to be enforced in said township” 
is insufficient). 

[a] A petition which does not 
state that the petitioners are free- 
holders and reside in the district 
prescribed is fatally defective, and 
the commissioner’s court acquires no 
jurisdiction, and is without authority 
to establish such district. Flowers 
v. Grant, 129 Ala. 275, 30 S 94. 

42. See statutory provisions. 

{a] Presumption as to signatures. 
—In the absence of any showing to 
the contrary, it will be presumed that 
the names on the petition were in 
fact the names and the genuine sig- 
natures: of legal voters. St. Louis, 
etc., R. Co. v. Mossman, 30 Kan. 336, 
2 P 146. 

{[b] Insufficient showing as to 
signers.—<An affidavit stating that the 
“affiant ... presented the within pe- 
tition to the legal voters of Mission 
township, Shawnee county, Kansas, 
and that each of them who signed the 
Same are legal voters and electors,” 
etc., is insufficient to show that the 
petitioners are ‘‘qualified electors” of 
the township, by whom a petition 
may be presented. Kungle v. Fas- 
nacht, 29 Kan. 559, 561. 

[c] Persons not given an oppor- 
tunity to sign the petition will be 
presumed to be against it. Stockton 
v. Caldwell, 86 Miss. 477, 38 S 369. 

43. Stockton v. Caldwell, 86 Miss. 
477, 38 S 369 (holding that the fact 
that all municipal authorities are 
vested with power to prevent or reg- 
ulate the running at large of ani- 
mals of all kinds within the corporate 
limits of their respective municipali- 
ties does not deprive such freehold- 
ers and leaseholders of their right to 
petition). 

44, Perry v. Chatham County, 130 
N. C. 558, 41 SE 787. , 

45. McGraw v. Greene County, 89 
Ala. 407, 8 S 852 (holding that, in 
ascertaining the sense or wishes of 
the resident landowners and free- 
holders in the proposed district, the 
court may refuse to count or con- 
sider persons to whom, after the fil- 
ing of the petition, small fractions of 
land were conveyed solely to enable 
them to join in the contest). 

{a] The petition is admissible, 
when shown to have been signed by 
those whose names it bears, to show 
that they favor the establishment of 
a stock law district. Edmondson y. 
Ledbetter, 114 Ala. 477, 21 S 989. 


46. Stanfill v. Dallas County, 80 
Ala. 287; Lauer yv.. Livings, 24 Kan. 
ties Cook v. Bossett, 1 Mich. N. P. 


29 
pean Cook v. Bossett, 1 Mich. N. P. 
F 48. See cases infra this note. 

[a] In Kansas L. (1872) p 384 § 1, 


providing that the board of county 
commissioners shall have power to 
direct what animals shall not be al- 
lowed to run at large within their 
county, does not authorize the board 
to restrain the running at large of 
animals in a certain township only. 
Keyes v. Snyder, 15 Kan. 143. 

[b] In Michigan, where the prohi- 
bition is not intended to reach all 
elasses of animals, a special resolu- 
tion, designating particularly and 
prohibiting the particular class or 
classes designed to be restrained, is 
necessary; but is not necessary 
where all cl&sses alike are to be re- 
strained from running at large. 
Cook v. Bassett, -23 Mich. 113. 

[c] In Ohio it is not necessary 
that the permit should particularly. 
describe each animal licensed to run 
at large or state the number of such 
animals; but it will be enough if the 
class or classes of animals are de- 
scribed, and a statement made that 
they are owned by, or are under the 
charge of, the person to whom per- 
mission is granted. Ratcliff v. Te- 
ters, 27 Oh. St. 66. 

49. Bowles v. Townes, (Miss.) 38 
S 354; Bowles v. Leflore County, 85 
Miss. 387, 37 S 707 (both cases hold- 
ing that an order of the county gu- 
pervisors putting a stock law in 
force in part of a county on petition 
to put it in force in the whole county 
is void). 

50. Mayfield v. Tuscaloosa County, 
148 Ala. 548, 41 S 932; Flowers v. 
Grant, 129 Ala. 275, 30 S 94; Garner 
oe mies County, 79 Miss. 565, 30 

[a] Signature and notice.—An or- 
der establishing a stock law district 
is fatally defective where it does not 
show the petition to have been signed 
or notice to have been given as re- 
aquired by statute. Henry County 


Comrs. Ct. v. Holland, 177 Ala. 60, 
58 S 270. 
[b] Qualification of petitioners.— 


The record must show that the peti- 
tioners were in fact, or were found 
by the court to be, freeholders. Wil- 
liams v. State, 7 Ala. A. 104, 61 S 465. 


51. Jones v. Elliot, 150 Ala. 437, 
43 S 564. 
[a] Description of boundary lines. 


—An order describing the district as 
all the territory embraced in the 
boundaries of beat No. 20 in Tusca- 
loosa county, known as “Crossland’s 


Beat,” satisfies the requirement of 
Ala. Acts (1894-1895) p 749 § 3, that 
it shall describe the boundary lines 
of the district. Mayfield v. Tusca- 
loosa County, 148 Ala. 548, 41 S 932. 

52. Gore v. Doolittle, 77 Miss. 620, 
27 S 997 (holding that, under the 
Mississippi statute, a stock law dis- 
trict which is less than a county 
should compose a compact body 
formed of complete sections and em- 
bracing at least thirty-six square 


miles). 
pane Cook v. Bossett, 1 Mich. N. P. 
fa] Description of animals in per- 


mit.—In a permit it is not necessary. 


to particularly describe each animal 
licensed to run at large or state the 
number of such animals. 
compliance with the statute if the 
description names the class or classes 
of animals and states that they are 
owned by, or are under the charge 
of, the person to whom such permit 


oe Foe ae Ratcliff v. Teters, 27 Oh. 
54. Flowers v. Grant, 129 Ala. 275, 


30 S 94; Noffzigger v. McAllister, 12 
Kan. 315. 

55. Mayfield v. Tuscaloosa County, 
148 Ala. 548, 41 S 932 (holding that 
the word “the,” before ‘public 
places,” in the order of the commis- 
sioners’ court establishing a stock 
law district, reciting that the notice 
of application for establishment of 
the district was posted in “the pub- 
lic places,” is a clerical error for 
“three,” the number of public places 
in which the act requires the notice 
to be posted, and so does not render 
the order void as failing to show 
compliance with the provisions of the 
act necessary to give such court jur- 
isdiction to act). 

56. Ratcliff v. Teters, 27 Oh. St. 
66 (where a permit was officially 
granted, but, by neglect of the town- 
ship clerk, was not immediately re- 
corded). 

57. Whitfield v. Tatum, 83 Miss. 
153, 85 S 447 (holding that an order 
which exempted from the operation 
of the stock law certain territory, 
which order embraced territory which 
the board might so exempt, as well 
as territory which the board was not 
authorized to so exempt, was valid 
as to the territory which might be 
relieved from the stock law). « ‘ 

58. Tinkham v. Greer, 11 Kan. 
299; Fox v. Fox, 24 Oh. St. 335. 

[a] Permit to member of board.— 
A special permit may be granted by 
two township trustees, at a special 
meeting, although the person to 
whom the permit is directed is a 
member of the board. Fox y. Fox, 
24 Oh. St. 335. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


But it is a - 


i ee 
-§§ 605-610] 


the date of its issuance, although not signed or 
recorded until later.5® 

Publication of order. But where the law becomes 
operative only after publication for the time pre- 
seribed by statute of the order made, the publica- 
tion must be complete before the law will take 
effect,°° and uytil that time the action of the board 
is not final and may be reconsidered.*! | The proof 
of publication must show that it was made in the 
mode and for the time preseribed;°* but if publica- 
tion is complete the order will not be invalidated, 
nor will its operation be postponed, by delay in 
filing and recording such proof.®* 

'§ 606] (5) Review--(a) By Board Itself. A 
board of supervisors after final adjournment has 
ordinarily no power to review or vacate its orders.®* 
This power is sometimes conferred by statute.® 

[§ 607] (b) By Courts. The statutes sometimes 
provide for an appeal from the action of the board 
of commissioners or supervisors.®® No appeal will 
lie until a valid order has been made,®’ nor is a 
void order subject to a proceeding at a subsequent 
term of the board to reconsider and vacate, so as 
to give the right of appeal from its refusal.®* 
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Where the order is purely an administrative and 
not a judicial act, no appeal lies.®® 

Certiorari. Where a right of review exists, and 
no mode of review is provided for, the proper rem- 
edy is by certiorari.”° 

[§ 608] (6) Collateral Attack. A void order is 
subject to collateral attack.” 


[§ 609] (7) Annulment. An action to annul a 


‘stock law can be maintained only by one who shows 


sufficient interest therein.*? 

[§ 610] C. What Constitutes Running at Large 
—l. In General. Running at large is used in the 
statutes in the sense of strolling without restraint 
or confinement, as wandering, roving, or rambling 
at will; unrestrained.’* Animals are not at large 
if they are under the control of a person having 
the right of control.“* No precise abstract rule 
under the statutes can be ‘laid down, applicable 
to every case, as to the nature, character, and 
amount of restraint necessary to be exercised over 
a domestic animal.’® But the restraint need not be 
entirely physical; it may depend much upon the 
training, habits, and instincts of the animal in the 
particular case;‘° and the sufficiency of the restraint 


Basho Ratcliff v. Teters, 277 Oh. St. 

[a] Relation back of order—A 
permit, based upon a preéxisting or- 
der when issued, but signed at a sub- 
-sequent time, will relate back to the 
time of the grant, and rights ac- 
aquired under it will not be divested 
or affected by delay in recording its 
pe ow ances Ratcliff v. Teters, 27 Oh. 


_._ 60. Pond v. Treatheart, 43 Kan. 
41, 22 P 1014; Reed v. Sexton, 20 
Kan. 195. 

[a]. When the order is published 
_in a weekly newspaper it is not nec- 
essary that it should be inserted five 
times. Four insertions are all that 
are necessary. The law will go into 
operation on the beginning of the 
twenty-ninth day after the first pub- 
peation: Reed v. Sexton, 20 Kan. 


61. State v. Virnig, 77 Wash. 502, 
137. P 1039. 
62. Pond y. Treatheart, 43 Kan. 
41, 22 P 1014 (holding that an afifi- 
: davit. stating that the order had been 
published in a weekly newspaper for 
four weeks, giving the date of the 
first publication, but failing to state 
when the other ‘publications were 
made, or that there was a publication 
for four consecutive weeks, is insuf- 
ficient). 

a A certificate of publication 
(1) of an order of a county board on 
a petition for the confinement of do- 
mestic animals during the nighttime, 
pursuant to Gen. St. (1868) c¢ "105 cia 
certifying that “the foregoing is a 
correct copy of the herd law as the 
same appears of record” in the coun- 
ty clerk’s office, is not fatally defec- 
tive in not certifying that it iS a cor- 
rect copy of any order made by the 
county board, as the words ‘‘the herd 
law’ may be rejected as surplusage. 
Kungle v. Fasnacht, 29 Kan. 559. (2) 
It is the policy of the law to uphold 
certificates where substance is found, 
and not to suffer them to be set 
aside, disregarded, or defeated by 
merely technical or unsubstantial ob- 
jections; and courts will, when nec- 
essary, resort to the contents of the 
instrument to which the certificate is 
attached, for the purpose of uphold- 
ing it. Kungle v. Fasnacht, supra. 

68. Hoover v. Mear, 16 Kan. 11 
(where the publication of the order 
for four successive weeks was not 
completed until after the time speci- 
fied in it as the time it was to take 
effect, but no affidavit was made and 
recorded until a month thereafter, 
and it was held that the order went 
into effect upon the completion of 
the publication, and was not invali- 


dated by the fact that the publica- 
tion was not and could not be com- 
pleted prior to the time fixed by the 
commissioners as the time at which 
it was to take effect). 


64 Keenan vy. Harkins, 82 Miss. 
{O09 oD Sell ie 
65. Smith . County v. Ashley, 


(Miss.) 56 S 165 (holding that under 
Code [1906] § 2238, authorizing the 
board of supervisors, after five years 
from the date of an order under the 
stock law, to repeal, modify, or 
amend the order, on petition or vote, 
the board of supervisors of a county 
has no. power to repeal, modify, or 
amend an order creating a stock law 
district until after the expiration of 
five years from the date thereof, and 
then only on a like petition or vote 
as is required for the creation of the 
district). 

66. See statutory provisions. 

67. Bowles v. Townes, (Miss.) 
S 354; Bowles v. Leflore County, 
Miss. 387, 37 S 707. 

68. Bowles v. Townes, (Miss.) 
S 354; Bowles v. Leflore County, 
Miss. 387, 37 S 707. 

69. Farley v. Hamilton County, 
126 Ind. 468, 470, 26 NE 174 (where 
it was said: “The statute requires 
the board to act and to direct by an 
order entered on their order-book 
what kind of animals shall be al- 
lowed to pasture or run at large on 
the uninclosed land or public com- 
mons within the bounds of any town- 
ship in their respective counties. 
They act, however, upon their own 
motion. No petition is needed to in- 
voke the exercise of the power, and 
they are entirely unrestricted as to 
the time and manner of exercising it. 
They may by such order permit all 
animals to run at large, or none, and 
they may at any time and in any 
manner, of their own motion, change, 
modify or revoke the order. No ap- 
peal will lie from such an order’’). 

70. Stanfill v. Dallas County, 80 
Ala. 287; State v. Wilson, 129 Mo. A. 
242, 108 SW 128; Perry v.. Chatham 
County, 130 N. C. 558, 41 SE 787. See 
generally Certiorari [6 Cyc 738]. 

71. Garner v. Webster County, 79 
Miss. 565, 31 S 210. See generally 
Judgments [23 Cye 1059]. 

72. ._Ventress v. Reeves, 125 La. 
776, 51 S 845 (holding that plaintiffs 
did not show sufficient interest to en- 
title them to maintain an action to 
annul a stock law adopted by the po- 
lice jury of a parish for a certain 
ward therein, where they only al- 
leged that they were residents and 
taxpayers of the parish and that the 
stock law would damage them in a 
certain sum if not annulled, but did 


not allege how the law would injure 
them, or that they lived in the ward, 
or had property therein). 


73. Iill.—Morgan v. Peo., 103 Ill. 
A. 257. 
Ind.—Beeson v. Tice, 17 Ind. A. 


78, 45 NE 612, 46 NE 154. 

Mich.—Donley v. Fowler, 147 Mich. 
288, 110 NW 1097; BHklund v. Toner, 
121 Mich. 687, 80 NW ious 


Minn.—Goener v. Woll, 26 Minn. 
154, 2 NW 163. 
Mo.—Koshkonong v. Boak, 173 Mo. 


A. 310, 320, 158 SW 874 [quot eerie 
Vt.— Russell v. Cone, 46 Vt. 
74. Iil.—Morgan y. Peo., 103. on. 
Boe 2 
Ind.—Beeson v. Tice, 17 Ind. A. 78, 
45 NE 612, 46 NE 154. 
La.—Stevens v. Mrs. HE. Bur- 
quieres Planting Co., 120 La. Mz67, 45 
aie Ca ee avi Goodrich, 53 
Mich. 457, 19 NW 1 
,Ont—Ibbottson es riety: 8 Ont. 


[a] Cattle, attended by a herder 
who accidentally falls asleep, are not 
running at large when they casually 
eat grass along the roadside. Thomp- 
son v. Corpstein, 52 Cal. 653. 

[b] A person who finds cattle at 
large, and drives them along the 
highway until he finds a field driver, 
is not a keeper, within the meaning 
of Rev. St.c 19 § 22. Bruce v. White, 
4 Gray (Mass.) 345. 


75. Russell v. Cone, 46 Vt. 600.% 
76. Russell v. Cone, 46 Vt. 600. 
{a] “The phrase ‘at large without 


a keeper’ must have a reasonable in- 
terpretation applicable to the subject 


matter. ‘A keeper,’ says Worcester, 
fis one who has something in 
charge.’ To be ‘without a keeper’ 


in the purview of the statute is to be 
without the‘charge of any one having 
the right of control, or ‘not under 
the care of a Keeper,’ as the statute 
of Massachusetts expresses it. Such 
charge or care does not, in all cases, 
imply direct physical power -to con- 
trol the actions of the animals; in 
some cases moral means would .be 
sufficient for this purpose, such as 
the proximity of the owner to the 
animals, the human voice, gestures, 
and like means. Whether, in a given 
case, physical or moral power over 
the animals is necessary depends 
upon their nature, age, character, 
habits, discipline, and business or 
use at the time, and whatever other 
circumstances have a bearing upon 
the subject. What would constitute 
a person a keeper of one animal 
would not make him keeper of an- 
other under different circumstances. 
It is sufficient to constitute the own- 
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is to be determined more from its effect upon, and 
controlling and restraining influence over, the ani- 
mal than from its nature or kind. 
must, however, be efficiently controlled."® 
2. As Affected by Language and Intent 
The meaning of the words ‘ 
is different in different statutes, and 
should always be determined largely from the ob- 
jects and purposes sought to be accomplished by 
the particular statute wherein they are used.’® 
a distinetion to be noted between 
attaches a penalty to the act of 
“permitting. animals to run at large’’ 
which makes it the duty of some official of a mu- 
nicipality to take up an animal ‘‘found running at 
Suffering or permitting an animal to go 
at large implies knowledge, consent, or willingness 


[§ 611] 
of Statute. 
at large’’ 


Thus there is 
a statute which 


Faroe; a. 8° 


er of animals their keeper, in a 
given case, if it appears that he pos- 
sessed the means upon which a per- 
son in the exercise of ordinary care, 
judgment, and intelligence upon 
these matters, would rely to control 
their actions.’’ Jennings v. Wayne, 
63 Me. 468, 470. 

[b] Where a span of horses are 
so' accustomed to be kent and driven 
together that while the owner is 
riding one the other will voluntarily 
follow as closely almost as if led by 
a halter, the owner, while taking 
them along the highway in this man- 
ner, cannot be said to _ suffer the 
horse so voluntarily following its 
mate to run at large in violation of 
the statute. Russell v. Cone, 46 Vt. 
600 


{e] Colt running with dam.—A 
colt three months old, running along 
directly in front and by the side of 
its dam, while the latter is being 
driven to a wagon through the 
streets, is not “running ait large.” 
Wlliott v. Kitchens, 111 Ala. 546, 20 
S 366, 56 AmSR 69, 33 LRA 364. And 
see Russell v. Cone, 46 Vt. 600. 

[d] Horse returning home after 
being turned loose.—A horse running 
through the streets of a city, return- 
ing to its stable, unattended, is not 
“running at large,” within the mean- 
ing of an ordinance making it unlaw- 
ful for horses to run at large, where 
the horse has been accustomed and 
trained to return to the stable after 
being turned loose. Russell v. Cone, 
46 Vt. 600. Contra Allen v. Haz- 
zard, 33 Tex. Civ. A. 523, 77 SW. 268. 

fe] A dog within calling distance 
of his master is not running at large. 
Brown v. Graham, 80 Nebr. 281, 114 
NW 153. 

{[f] Dog hunting with master.—In 
a case of trespass for shooting a dog 
it was claimed that defendant had a 
right to shoot the dog by virtue of a 
Bie tuit of Vermont which permitted 
such shooting of dogs running at 
large. It was shown that the dog 
was in charge of his master, and was 
pursuing a fox, when shot by defen- 
dant; and it was held that the dog 
was not running at large, within the 
meaning of the statute. Wright v. 
Clark. 50 Vt. 130, 28 AmR 496. And 
see supra § 495 text and notes 64-67. 

77. Russell v. Cone, 46 Vt. 600. 


78. Bruce v. White, 4 Gray 
(Mass.) 345 (where cattle, intrusted 
by their owner to a servant, to be 


driven with others to pasture, left 
the drove a mile before reaching the 
pasture and turned into a different 
road, also leading to the pasture, over 
which they had sometimes been 
driven, and there remained feeding, 
and the servant returned in less than 
an hour to the place where he lost 
them); Thompson v. Grand Trunk R. 
Coy 22.Onkt: “A, 453. 

[a] A dog, following a person on 
a public street at such a distance 
that he cannot be controlled, is ‘go- 
ing at large.” Com. vy. Dow, 10 Metc. 
(Mass.) 382. 

79. Gare v. Stephens, 6 Okl. 673, 
ied PA Line 
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‘running 


and one 


80. Evans v. Holman, 202 Mo. 284, 
ee 624; McVey v. Barker, 92 Mo. 
A. 

81. Conn.—Selleck v. Selleck, 19 
Conn, 501. 

Ill.—Ohio, ete., R. Co. v. Jones, 63 
Til. 472; Case “v. Hall) 29 (Til. 632; 
Caspers v. Anglo- American Provision 
Co. 159 Tl. ie 573, (holding that the 
word “permit” imports at least ac- 
quiescence, passivity, or abstaining 
from preventive action). 

N. Y.—Coles v. Burns, 21 Hun 246. 

Pa.—Shaw v. Com., 72 Pa. 68; Com. 
v. Fourteen Hogs, 10 Serge. & R. 393. 

Vt.—Adams vy. Nichols, 1 Aik. 316. 

Wis.—Decker v. McSorley, 116 Wis. 
643, 98 NW 808; Decker v. McSorley, 
111 Wis. 91, 86 NW 554; Montgomery 
v. Breed, 34 Wis. 649, 652 (where the 
court had under consideration a stat- 
ute which imposed penalties upon 
the owner of certain animals “‘who 
shall permit or for any reason suffer 
the same to run at large.’”’? The court 
said: “The words used imply a 
choice or, design’on the part of the 
owner to allow the animal to go at 
large, when he might restrain and 
keep it in his own premises, or with- 
in a proper inclosure’’). 

[a] If cattle run at large with the 
knowledge and consent of their own- 
er, he is guilty of permitting them to 
run at large. Beattie v. State, 77 
Ark. 247, 95 SW 163. 


{[b] Permitting grazing on public 
street.—A mere incidental act of 
grazing, as if an animal were to 


snatch a mouthful of grass when be- 
ing led, is not grazing on a public 
street within a statutory inhibition 
thereof. But while there must be 
something substantial, and it must be 
permitted, it is not necessary that 
there should be a design or intention. 
a edeannns v. Whitnack, 48 Ill. A. 


{c] Allowing a horse to eat in the 
street unattended and _  unhitched 
while attached to a wagon is not a 
negligent permitting of the animal to 
run at large. Corcoran v. Kelly, 61 
Misc. 323, 1138 NYS 686. 

82. Collinsville v. Scanland, 58 Ill. 
221; Schlachter v. Wachter, 78 Ill. A. 
67: “Deavenworth® ete, RR." Co.” Sy. 
Forbes, 37 Kan. 445, 15 P 595; Evans 
v. Holman, 202 Mo. 284, 100 SW 624; 
McVey v. Barker, 92 Mo. A. 498; 
Coles v. Burns, 21 Hun (N.°Y.) 246. 

[a] A horse which is turned loose 
near the confines of a city and strays 
therein is “permitted” to run at large. 


Moore v. Crenshaw, 1 Tex. A. Civ. 
Cas. § 264. 
83. Collinsville v. Scanland, 58 Ill. 


221 (where the owner, being called to 
the bedside of a dying brother, failed 
to prevent from straying animals 
which he had watched and cared for 


daily). 

84. Il]l—Kinder v. Gillespie, 63 
is 88; Myers v. Lape, 101 Ill. A. 
8 


Ind.—McBride v. Hicklin, 124 Ind. 
499, 24 NE 1755; Stephenson v. Fer- 
guson, 4 Ind IN 230, 30 NE 714; 
Wolf v. Nicholson, 1 Ind. A. 222, 27 
NE 505. 


ea 


eas’ 
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on the part of the owner,** or such negligent con- 
duct as is equivalent thereto;®? but does not com- 
prehend a case where, through some untoward cir- 
cumstance, the owner is unable to watch and care — 
for it in a particular instance,®* or where animals 
escape from their owner, after due precaution to 
secure them has been taken, and without fault or 
negligence on his part, and he makes immediate 
and suitable efforts to recover them.** 
wise, of course, if animals are at large through 
the negligence of the owner, or of his servants, 
or are permitted to go at large after knowledge 
of their escape.** 
large within a statute or ordinance requiring ani- 
mals ‘‘found running at large’’ to be impounded, 
although it has escaped from the inelosure in which 
it was kept without the knowledge or fault of the 


It is other- 


But an animal is running at 


Kan.—Leavenworth, ete., R. Co. v. | 
Forbes, 37 Kan. 445, 15 P 595; Kan- 
pas Pac. R. Co. v. Wiggins, 24 Kan. 

Mo.—Spitler v. Young, 63 Mo. 42, 
44 (where the court said: ‘Whilst 
physically they were found in the 
streets, or within the corporate lim- 
its, yet they were not there within 
the meaning and spirit as contem- 
plated by the ordinance. The ordi- 
nance was designed to prohibit hogs 
from running at large, or within the 
town limits, in the ordinary sense. 
It was intended to compel people to 
restrain their animals, but it was not 
designed to punish them for an un- 
avoidable escape, where the owner 
used the requisite diligence to re- 
claim them and regain their posses- 
sion. The hogs were turned out by a 
power over which plaintiff had no ~ 
control; he made every necessary ef- 
fort to re-take. them, and I do not 
believe that under such _ circum- 
stances the law ever intended to 
mulet him in costs’). 

N. Y.—Coles v. Burns, 21 Hun 246: 
Tonawanda R. Co. v. Muneer, 5 Den. 
255, 49 AmD 239 [aff 4 N. Y. 349, 53 
AmD 384]. . 

Oh.—Rudi v. Lang, 12 Oh. Cir. Ct. 
529, 5 Oh. Cir. Dec. 482; Holtzkemper 
v. Langloth, 8 Oh. Cir. Ct. 520, 4 Oh. 
Cir, Dec. 497: 

Pa.—Shaw v. Com., 72 Pa. 68; Com. 
v. Fourteen Hogs, 10 Serge & Rug93: 

Tenn.—Brown vy. Sams, 119 Tenn. 
OW0s LOO SW. DLS. 

Vt.—Adams v. Nichols, 1 Aik. 316. 

Wis.—Montgomery v. Breed, 34 
‘Wis. 649. 

N. S.—Spurr v. Dominion Atlantic 
R. Co., 40 N. S. 417. 

26 Ont. 


Ont.—McSloy v. Smith, 
Ives v. Hitchcock, Draper (U. 


508; 
C) 0247. 

See Texas, etc., R. Co. v. Webb, 102 
Tex. 210, 114 SW 1171 [aff (Civ. A.) 
114 SW 1170]. 

[a] The degree of care required 
is not such as will amount to an 
obligation to restrain the animal at 
all events, nor greater care than is 
usually taken by careful and prudent 
persons under like circumstances. 
Selleck v. Selleck, 19 Conn. 501. 

{b] A frightened horse which es- 
capes from its owner is not running 
at large. Presnall v. Raley, (Tex. 
Civ. As) 27 SW 200. 

[ec] In Wisconsin the present 
statute, St. (1898) § 1482, as amended 
by L. (1903) ec 14, distinguishes be- 
tween the “running at large’ and the 
“escape.” The act now imposes li- 
ability upon the owner who “suffers” 
his animal to run at large even 
though the original escape was with- 
out fault. Diligence to prevent es- 
cape is no longer a defense or an ele- 
ment of defense, but diligence to re- 
capture the animal after its escape 
is discovered, or should be discovy- 
ered in the exercise of ordinary care, 
remains a defense. Hadtke v. Grzyll, 
130 Wis: 275, 110 NW 225. 

85. Selleck v. Selleck, 19 Conn, 
501; Schlachter vy. Wachter, 78 Ill. A. 
67; "Conway v. Jordan, 110 Iowa 462, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 611-618] 


owner.®® And the mere fact that the animal has 
been temporarily restrained by a citizen for the 
purpose of delivering it over to the town marshal 
will not prevent a holding that the animal was at 
large.8’ The fact that an animal is at large is 
prima facie evidence that it is at large contrary 
to the terms of the statute.8® But such fact is not 
conclusive.®® 

[§ 612] 3. Animals on Land of Owner or An- 
other. An animal on the land of its owner,° or 
on the land of another, whether with ! or without 9? 
the permission of the latter, is not at large unless 
the statute so provides.®? 

[§ 613] D. Actions for Penalty—-1. In General. 
Under some statutes and ordinances penalties for 
allowing animals to run at large,®4 or for keeping 
unlicensed dogs,®® are recoverable in a civil action 
and not by a criminal prosecution.®*® 

[§ 614] 2. Persons Liable. When several male 
animals, owned by different persons, escape together, 
the owner of each is liable to a penalty for the 
escape of his own, and the payment by one of his 
penalty is no discharge of the liability of the 
others.°? 

[§ 615] 3. Who May Sue. Under a statute de- 
signed to preserve the breeds of animals, the keeper 
of a herd or flock, although not the owner of them 
all, may sue the owner of a male animal which, 
while running at large, has become mingled with 
such herd or flock.% 


81 NW 703; Adams v. Nichols, 1 Aik. 
(Vt.) 316. 
s6. Ark.—McKenzie v. Newton, 89 


83. 


89. Texas, 
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Holtzkemper v. Langloth, 8 
Oh. Cir. Ct. 520, 4 Oh. Cir. Dec. 497. 


etc., R. Co. v. Webb, 


[SCR] ASL 


[§ 616] 4. Defenses. Under a statute imposing 
a penalty upon the owner of animals found run- 
ning at large, it is no defense that the animals 
escaped by reason of defective fences,®® or that de- 
fendant did. all that a reasonable man could be 
expected to do to prevent their escape,! or that 
he did not intend to violate the law;? nor is per- 
mission of the municipal authorities any defense.* 
The penalty is incurred where the animal is found 
at large unless it is made to appear that this was 
caused by some positive wrongful act of the prose- 
cutor himself,* or that it could not have been pre- 
vented by the utmost care and diligence of the 
owner or keeper. Where, however, the penalty is 
imposed only upon one who suffers or permits his 
animals to run at large, want of a guilty intent 
or willful neglect of the duty imposed will be a 
good defense.® 

[§ 617] 5. Evidence—a. Admissibility. In an 
action to recover the penalty under a statute pro- 
viding for the restraint of rams, evidence respect- 
ing the fence through which the ram escaped, or 
respecting that between the land where the ram was 
pastured and the land to which it eseaped, is not 
admissible.” On the question of suffering the ani- 
mal to be at large it is competent to prove that 
it has frequently been at large.® 

[§ 618] b. Weight and Sufficiency. Jn an ac- 
tion for violation of a statute prohibiting cattle 
from running at large, the evidence must be such 


land of another, is not running at 
large within Oh. Rev. St. § 4202. 
Rutter v. Henry, 46 Oh. St. 272, 20 


Ark. 564, 117 SW 553. 

Ill—Swander v. Wakefield, 84 Ill. 
A. 426. 

Iowa.—Conway v. Jordan, 110 Iowa 
462, 81 NW 703. 

Mo.—Evans v. Holman, 202 Mo. 
284, 100 SW 624; Peck v. Liesmann, 
142 Moy A. 476, 127 SW 107; McVey 
v. Barker, 92 Mo. A. 498. 

Tex.—Paris v. Hale, 13 Tex. Civ. 
A. 386, 35 SW 333. 

See Sloan v. Hubbard, 34 Oh. St. 
583 (where it was held that animals 
are at large, with or without the con- 
sent or default of the owner, when 
they are. going at large without the 
permission of the local authorities, 
which, under the statute, may be 
given by them under certain circum- 
stances). 7 

Compare Caroline-Florida Planting 
Co. y. Maige, 64 Fla. 234, 60 S 346. 

: fa] “fhe sole purpose of the or- 
dinance is to prevent animals from 
running at large upon the streets of 
the city, and the only means pro- 
vided for the enforcement of its pro- 
visions is by the impounding of them 
by the marshal. If, when the mar- 
shal should find cattle at large in the 
city, he were required to pursue an 
investigation to ascertain the owner, 
and whether or not he was wilfully 
permitting the cattle to run at large 
before he could restrain them, it 
would impose upon the marshal an 
unreasonable burden; and _then to 
hold that in case, after said investi- 
gation, he should learn that the own- 
er was not at fault, he could not re- 
strain the cattle at all, would be to 
render the provisions of the ordi- 
nance nugatory and cause it to fail 
of its purpose.” Peck v. Liesmann, 
142 Mo. A. 476, 479, 127 SW 107. 

[b] An animal tied to a stake in 
a public street and permitted to 
graze is at large within an ordinance 
authorizing the removal of obstruc- 
tions from the public streets and 
requiring the marshal to take up 
live stock running at large. Wil- 
eae v. Sewell, 121 Ga. 665, 49 SE 

87. Conner v. Skinner, (Tex. Civ. 
A.) 156 SW 567. 


102 Tex. 210, 114 SW 1171. 

90. McAneany v. Jewett, 10 Allen 
(Mass.) 151; Shepherd v. Hees, 12 
Johns. (N. Y.) 433; Reg. v. Crandall, 
27 Ont. 63. 

[a] Animals restrained within an 
inclosure, and therefore under the 
controi of the owner, are not run- 
ning at large. Miracle Pressed Stone 
oe v. Roth, 144 Iowa 656, 123 NW 
46. 

{b] An animal pasturing on a 
highway which, to the center, is the 
property. of its owner is not at large. 
Parker v. Jones, 1 Allen (Mass.) 270. 

[c] A dog on his master’s door- 
step has been held to be at large 
within the meaning of a statute au- 
thorizing the destruction of dogs 
“found at large.’ Woods v. Sweeney, 
4 Newfoundl. 160, 162 (where the 
court said: “If dogs so stationed be 
exempted by law ihe Act would be 
unavailing in many instances for the 
purposes it was intended, as a person 
living in a farming part of the coun- 
try might keep mischievous dogs in 
such a position unrestrained as to be 
enabled to destroy his neighbour’s 
flock upon any favourable occasion 
offering, and, therefore, altogether 
frustrate the object that the legisla- 
ture had in view in passing the Act 
for the protection of sheep, which 
would, in fact afford no protection 
whatever under such circumstances’’). 

91. Missouri Pac. R. Co. v. Shu- 
maker, 46 Kan. 769, 27 P 126; Martin 
v. Reed, 10 Pa. Co. 614. But see 
Duggan v. Hansen, 43 Nebr. 277, 61 
NW 622 (holding that a bull which 
has broken into the pasture of an 
adjoining owner, who permits its 
owner to allow it to remain there 
overnight, is running at large in the 
nighttime within Nebr. Comp. St. ec 2 
art 3 § 14). 

92. Gooding v. Atchison, ete, R. 
Go. 382) Kans 150; 4 Pel3s6: Aitchison; 
éte:, KR. Conve Riges! 317 Kant 6225 3 
P 305; Miller v. Hoffman, 135 Mich. 
319, 97 NW 759; Gilmore v. Harp, 92 
Mo. A. 77. 

[a] A horse which goes upon ad- 
joining inclosed land, and thence, 
through a gap in the fence, to the 


NE 334. 

93. Gilbert v. Stephens, 6 Okl. 
673,. 55 P1070 .Choldine that, ‘tres= 
passing animals are, within the mean- 
ing, of Okl..St. [1893] )es2 art 2Q-sani- 
mals running at large, in so far, at 
least, as to authorize any person, 
who has sustained damage by reason 
of the trespass, to restrain said ani- 


mals). 
94. Willis v. Legris, 45 Ill. 289; 


‘Sloan v. Peo., 108 Ill. A. 545; Cotton 


v. Maurer, 5 Thomps. & C. (N. Y.) 
575; Murphy v. State, 114 Tenn. 531, 
86 SW 711. 2 

95. Ives v. Jefferson County, 18 
Wis. 166; Carter v. Dow, 16 Wis. 298. 

96. See generally Penalties [30 
Cye 1348, 1344]. 

97. Town vy. Lamphire, 37 Vt. 52. 

98. Hall v. Adams, 1 Aik. (Vt.) 
166, 2 Aik. 130. : 

99. Cotton vy. Maurer, 
&) CHACNE AY.” 4848 
§ 611 note 86. 

1. Peo. v. Walters, 67 Misc. 382, 
124 NYS 843. 3 

2. Peo. v. Walters, 67 Misc. 382, 


1 Thomps. 
And see supra 


124 NYS 843. 

3. ‘Perkins’ v. State, -$0/"Oh:i- St. 
450, 89 NE 8. 

4. Town v. Lamphire, 37 Vt. 52 


(holding that the owner or keeper of 
a ram is bound to restrain him, at 
all events, during the season pre- 
seribed, and that he cannot rely for a 
defense upon the promise of an ad- 
joining owner to keep up a legal 
fence); Town v. Lamphire, 36 Vt. 101 
(holding that the neglect of the pros- 
ecutor to keep in repair his portion 
of a division fence is not such a 
positive wrongful act); Hall v. Ad- 
ams, 1 Aik. (Vt.) 166, 2 Aik. 130. 

5. Town v. Lamphire, 36 Vt. 101; 
Hall v. Adams, 1 Aik. (Vt.) 166, 2 
Aik. 130. 

6. Bulpit v. Matthews, 145 Ill. 345, 
34 NE 525,.22 LRA 55 and note [aff 
42 Ill. A. 561]; Palmer vy. Peo., 109 Ill. 
4 263 And see supra § 611 notes 

7. Town v. Lamphire, 37 Vt. 52. 

8. Hadtke v. Grzyll, 130 Wis. 275, 
110 NW 225; Decker v. McSorley, 111 
Wis. 91,.86 NW 554. 
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as to bring to the mind of the jury a reasonable 
and well founded belief of defendant’s guilt; a 
slight preponderance of the evidence is not suf- 
ficient;? but proof of guilt beyond a reasonable 
doubt is not required.'° 

[§ 619] HE. Criminal Prosecution—1. In General 
—a. Necessity of Statutory Authorization. In the 
absence of express statutory provision no criminal 
prosecution can be predicated on a violation of stat- 
utes prohibiting domestic animals from running at 
large.t But a violator of a local regulation which 
imposes no penalty may be punished under a gen- 
eral statute providing that one failing to keep up 
cattle prohibited by law from running at large shall 
be guilty of a misdemeanor;!? and the fact that 
the local law contains a civil remedy by authoriz- 
ing recovery of fees for impounding does not pre- 
clude a criminal prosecution for its violation.?® 

[§ 620] b. Elements of Offense. Under, these 
statutes, the essential ingredient of the offense is 
the faet that the owner of the animals knowingly 
allows them to run at large in the territory named 
in the statutes.’# 

[§ 621] ¢. Persons Liable. A citizen of one 
county is not exempt from punishment for violat- 
ing the stock laws passed by another county.t> Nor 
need a person be within the territorial limits of a 
city in order to be subject to punishment for vio- 
lation of an ordinance against permitting animals 
to run at large.t® 

[§ 622] d. Jurisdiction. Although justices of 
the peace are given jurisdiction of violations of 
stock laws, if their jurisdiction is not made ex- 
clusive, such offenses may be prosecuted by indict- 
ment.?7 

[§ 623] e. Indictment or Information. Under a 
statute prohibiting owners of animals from ‘‘know- 
ingly’’ permitting them to run at large in certain 
designated territory, an indictment charging that 
defendant ‘‘unlawfully’’ allowed his animals to run 


at large in such territory is sufficient,® and it is 
not necessary to describe such territory.’° In some 
states it is sufficient to charge the commission of 
the offense in. the language of the statute, without 
setting up the various proceedings required for the 
adoption of the stock law.?° On the other hand, 
it has been held necessary, in the case of a local 
law, to allege the precedent steps by which the 
law was adopted,?? and to specify what animals 
the election was held to prohibit from running at 
large,2? and that the animals permitted by defend- 
ant to run at large were of. the prohibited kind.?* 
Moreover, under a statute making it an offense to 
permit stock to go upon the lands of another in a 
stock-law district, without the consent of the owner 
of the lands, the indictment must allege the name 
of the owner of the lands trespassed upon.?# 

[§ 624] f. Issues, Proof, and Variance. Allega- 
tions as to the animals allowed to run at large, 
and as to the ownership thereof, are material, and 
must be proved as laid.?° 

[§ 625] g. Evidence—(1) Admissibility. In a 
prosecution for permitting animals to run at large, 
any legal evidence tending to prove that the ani- 
mals in question belonged to defendant,?° and that 
he permitted them to run at large from time to 
time,?*7 is admissible. The offense of permitting 
animals to run at large being continuous in charac- 
ter, the state is not confined to any one time.?® 

[§ 626] (2) Weight and Sufficiency. To sus- 
tain a conviction for allowing animals to run at 
large, every element of the offense must be proved 
beyond a reasonable doubt.?° 

[§ 627] h. Instructions. It is proper to refuse 
instructions which are indefinite,?° and likely to 
mislead the jury.*4 In stating the elements of the 
offense, the word ‘‘assented’’ is equivalent to ‘‘con- 
sented.’’ %? : 

[§ 628] 2. For Driving Out of District to Im- 
pound. Under a statute making it an offense to 


9. Palmer v. Peo., 109 Ill A. 269; 16. Tutt v. Greenville, 142 Ky.|thereof, she could not be convicted 
Sloan v. Peo., 108 Ill. A. 545. See|536, 134 SW 890, 383 LRANS 331. See|for allowing certain yearlings to run 
generally Penalties [30 Cyc 1358]. generally Municipal Corporations [28 |at large, nor as to the cow, if she 

10. Sloan v. Peo., 108 Til. A. 545 | Cyc 392]. was not the owner). 

(holding it proper to refuse a re- 17. Davis v. State, 141 Ala. 84, 37 26. Flowers v. State, 168 Ala. 147, 
quested instruction that the action is|S 454, 109 AmSR 19. 53S 276 


criminal, and that guilt must be es- 
tablished beyond a reasonable doubt). 

11. Rowe v. State, 92 Ark. 155, 122 
Sw 626; Murphy v. State, 114 Tenn. 
531, 86 SW 711; Johnson v. State, 52 
Tex. Cr. 296, 106 SW 374; McElroy v. 
State, 39 Tex. Cr. 529, 47 SW 359. 

12. Roberson v. State, 42 Tex. Cr. 
595. 63 SW 884. 

13. Roberson v. State, 42 Tex. Cr. 
595, 599, 68 SW 884 (where it was 
said: “Appellant insists, however, 
that, because what is ordinarily de- 
nominated the ‘hog law,’ as contained 
in the Revised Civil Statutes, and 
the stock law as contained in the Act 
of 1899, contain civil remedy where- 
in it provides for fees for impound- 
ing stock, thus precluding any legis- 
lative intent that the penal prosecu- 
tion could also be maintained. We 
do not think this contention is cor- 
rect. <A civil action for private re- 
dress and a prosecution for the pub- 
lic are of different natures, and they 
may be always concurrent and 
neither will be a bar to the other’). 

[a] In Kentucky the right to im- 
pound does not relieve the owner 
from liability to a criminal prosecu- 
tion. Tutt v. Greenville, 142 Ky. 
536, 134 SW 890, 33 LRANS 331. 

14. State v. Patterson, 146 Ala. 
128, 42 S 19; Pugh v. State, 4 Ala, 
A. 144, 58 S 936. See also Beattie v. 
State, 77 Ark. 247, 95 SW 163. 

15. Hawthorn v. State, 116 Ala. 
487, 22 S 894; Madison v. State, (Ala. 
A.) 65 S 848. 


18. State v. Patterson, 146 Ala. 
128,°42).S 19. 

19. State v. Patterson, 146 Ala. 
128% 4205749, 


20. Davis v. State, 141 Ala. 84, 37 
S 454, 109 AmSR 19. 

21.. Hill. v. State, 58 Tex. Cr. 79, 
124 SW 940. : 

{a] An information for permitting 
stock to run at large must allege 
(1) a legal petition for an election 
to determine whether they should be 
permitted to run at large, an order 
by the commissioners’ court for the 
election, the declaration of the result 
by the county judge, and the publi- 
cation, for thirty days prior to the 
institution of the prosecution, of the 
result of such election. King v. 
State, (Tex. Cr. A.) 74 SW .778. (2) 
An information is defective if it does 
not directly allege that the commis- 
sioners’ court made an order direct- 
ing an election to be held to deter- 
mine whether horses, cattle, ete, 
should be permitted to run at large 
in the county. Hill v. State, 58 
Tex. Cr. 79, 124 SW 940. 


22. King v. State, (Tex. Cr. A.) 
74 SW 773. 
x ae Madison v. State, (Ala. A.) 65 
24, Madison v. State, (Ala. A.) 65 
S 848 


25. Flowers v. State, 168 Ala. 147, 
53 S 276 (holding that, where the affi- 
davit in a prosecution charged defen- 


| dant with allowing a cow to run at 
‘large, and that she was the owner 


27. Flowers v. State, 168 Ala. 147,,. 
53S 276; Black v. State, 62 Tex. Cr. 
77,136 SW 478. 


28. Flowers v. State, 168 Ala. 147, 
eS yds 
29. See generally Criminal Law 


[12 Cye 490]. 

[a] Evidence held to support a 
conviction see Blalock v. State, 8 Ala. 
A. 349, 638 S 26; Beattie v. State, 77 
Ark. 247, 95 SW 163; Haldeman v. 


ean City, 52 Colo, 233, 120 P 
30. Flowers v. State,.id,, Adai AY 


262, 56 S 36 (holding that in a prose- 
cution under an act making it un- 
lawful to knowingly, voluntarily, or 
willfully permit certain animals to 
run at large, instruction that defen-- 
dant was not guilty if, after he 
learned his yearling was running at 
large, he made every reasonable ef-- 
fort to get it up until he finally did 
so, is properly refused for indefinite- 
ness in not stating how long after 
and for not negativing the element of 
willfully allowing it to run at large). 

31. Flowers v. State, 1 Ala. A. 262, 
56 S 36 (holding that an instruction, 
in a prosecution under an act making 
it unlawful to knowingly permit ani- 
mals to run at large, that the word 
“knowingly,” used in the statute, 
means more than a mere knowledge- 
of the fact that the animal is out, is: 
properly, refused as tending to mis-- 
ead). 

32. Beattie v. State, 77 Ark. 2 
95 SW 163. : rat 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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drive cattle out of a district where they may law- 
fully run at large into a district where they may 
not, for the purpose of there impounding them, it 
is essential that the animals should have been run- 
ning at large in a district where it is lawful for 
them so to do; they must be driven or carried into 
another district where it is not lawful for them 
so to do; and the person who so drives or carries 
such animals must do so knowingly and willfully, 
with the intention that such animals shall be im- 
pounded. Unless all these elements coneur the stat- 
utory offense is not committed.** 

[§ 629] 3. For Permitting Animals on City 
Sidewalks.*4 Where a city ordinance forbids ani- 
mals being driven through its streets to go upon 
any sidewalk, or otherwise to oceupy, obstruct, in- 
jure, or encumber, such sidewalks so as to inter- 
fere with the use of the same by passengers, one 
who voluntarily drives animals through the streets 
must prevent them at all hazards from doing the 
acts forbidden; and, if he fails to do so, he may 
be convicted of violating the ordinanee.*® 

[§ 630] F. By Impounding °*°—1. Right to Im- 
pound—a. In General. If the right to impound is 
purely statutory, animals at large may not be legally 
taken up, unless some law or ordinance in force 
confers that right.27 An impounding is not jus- 
tified by an ordinance merely subjecting the owner 
to a fine for permitting an animal to run at large.®® 
But the right, when conferred, is unaffected by the 
fact that no place has been provided for their con- 
finement,?® or by the fact that the impounder may 


83. Ghent v. State, 96 Ala. 17, 11 42. 
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Varney v. Bowker, 63 Me. 154. 
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have a remedy against the owner.*® It-has been held 
that animals may not be taken up and impounded at 
the same time under two different statutory provi- 
sions,*+ the one being intended for the benefit of 
the public and the person who has sustained dam- 
age, and the other for the benefit of the owner of 
the animal.4? . 

[§ 631] b. On Sunday. While it has been held 
that animals may be taken up and impounded on 
Sunday,*® the contrary has also been held.*4 

[§ 632] 2. Who May Impound. When the right 
to take up and impound animals at large is con- 
ferred only upon particular officials,t® or upon a 
class of persons as householders,*® or upon the 
‘owner of the premises on which the animals are 
found,** or upon residents of the district in which 
the law exists,*® the action of others in this respect 
is illegal. Authority conferred on a particular of- 
ficial cannot be delegated;*® but the mere fact that 
the taking-up by an officer is, in its ineeption, 
through the agency of another, does not render the 
action of the officer illegal.°° 

[§ 633] 8. What Animals May Be Impounded— 
a. In General. A statute providing for the im- 
pounding of certain animals found running at large 
does not affirmatively authorize all other animals 
to run at large without being subject to impound- 
ing,>? unless it appears that such animals are not 
within the reason of the statute.°? Any animal, to 
be lawfully impounded, must be running at large 5* 
in a place,®°* and at a time,°> where and when such 
running at large is prohibited by the statute. 


Crowe v. Steeper, 46 U. C. Q. 


S 130 (holding that it is not a viola- 
tion of the statute [Ala. Code § 
3868], to drive or carry an 
with the intention of impounding it, 
from one place in a district in which 
it is unlawful for it to run at large to 
another place in the same district). 

34. [a] For form of complaint 
for permitting swine to go at large 
upon the sidewalks of a city see Com. 
v. Curtis, 9 Allen (Mass.) 266. 


Mid Com. v. Curtis, 9 Allen (Mass.) 
[a] Evidence.—Where a complaint 


for such offense is sought to be sup- 
ported by proof that defendant hired 
and paid some of the drivers who 
had the immediate charge of the 
eattle, and who permitted them to go 
upon the sidewalks, defendant may, 
in reply, introduce evidence of a 
conversation between himself and 
the owner of some of the cattle, in 
which such owner requested him to 
employ and pay such drivers; but the 
waybills of the cattle, on a railroad, 
are not admissible to show that de- 
fendant did not own-them. Com. v. 
Leavitt, 12 Allen (Mass.) 179. 

36. Municipal regulation see Mu- 
nicipal Corporations [28 Cyc 761]. 

37. Kanakanui v. Manini, 8 Ha- 
waii 710; Miles v. Chamberlain, 17 
Wis. 446. 

{a] Designation of limits.—Where 
an ordinance prohibiting animals 
from running at large within city 
limits was repealed by an amenda- 
tory ordinance prohibiting them from 
running at large within such limits 
“a3 may from time to time be desig- 
nated,” it was held that there was no 
authority to take up and sell a horse 
found running at large after the 
amendatory ordinance took effect, but 
before there had been a designation 
of the limits to which it should ap- 
ply. Lenz v. Sherrott, 26 Mich. 139. 

88. Oil v. Rowley, 69 Ill. 469. 

Sloan v. Hubbard, 34 Oh. St. 583. 

40. Conway v. Jordan, 110 Iowa 
462, 81 NW 7038. 

41. Phillips v. Bristol, 131 Mass. 
426 (as for going at large in the 
highway without a keeper, and for 
doing damage on private lands). 


animal, | 


43. Wild v. Skinner, 23 Pick. 
(Mass.) 251, 252 (upon the ground 
that the statute expressly authorized 
it, and because “it may be a work of 
necessity to take up the cattle on the 
Lord’s day’’). 

44, Frost v. Hull, 4 N. H. 153 (be- 
cause in violation of the statute 
against work, labor, or business on 
Sunday, and: because not ‘fa work of 
necessity or mercy’’). 

45. McManaway v. Crispen, 22 Ind. 
A. 368,-53 NE 840. ‘ 

{a] An ordinance authorizing a 
street inspector to take up and im- 
pound animals, and to employ neces- 
sary assistants, will not authorize 
any person to act except the inspec- 
tor and his assistants, atting under 
his immediate directions, although 
the inspector has given public notice 
that any person who shall drive an- 
imals to pound will be paid therefor. 
Jackson v. Morris; 1 Den. (N. Y.) 199. 

46. Holcomb,v. Davis, 56 Ill. 413; 
Erlinger v. Boneau, 51 Tl. 94 


47. Dew v. Smith, 130 Ga. 564, 61 
SE 232. 
48. Frazier v. Goar, 1 Ind. A. 38, 


27 NE 442 (where it was held that an 
answer seeking to justify a taking up 
must show that defendant was a res- 
ident at the time of the taking). © 

49. McManaway v. Crispen, 22 
Ind. A. 368, 53 NE 840 (where it was 
further held that, conceding the pow- 
er of the officer to delegate his au- 
thority, he alone -has the right to 
replevy animals, impounded by a per- 
son on whom he has attempted to 
confer authority, which have escaped 
and returned to their owner). 

50. Friday v. Floyd, 63 Ill. 50 
(where a constable, empowered to 
impound, met persons driving ani- 
mals to the pound and assisted them 
in so doing. The persons were act- 
ing under general-instructions, at an 
agreed compensation, but not under 
any directions of the officer as to the 
particular animals in question. It 
was held that, as the officer found 
the animals at darge before they were 
impounded, his detention of them was 
lawful); O’Mally v. MeGinn, 53 Wis. 
353, 10 NW 515. 


51. 
B. 87. 

52. Oil v. Rowley, 69 Ill. 469. 

[a] Breeding animais.—(1) An act 
making it unlawful for the owners. of 
animals of the “‘species bull’ to al- 
low such animals to run at large, 
does not extend to cows, heifers, or 
steers. Oil v. Rowley, 69 Ill. 469. 
(2) A statute designed to restrain 
stallions from running at large is 
inapplicable to young colts which are 
too young to be dangerous or trouble- 
some. Aylesworth v. Chicago, etce., 
R. Co., 30 Iowa 459. e 

53. Clark v. Lewis, 35 Ill. 417. 

What constitutes running at large 
see supra §§ 610-612. 

54. Nafe v. Leiter, 103 Ind. 138, 
2 NE 317; Blanck v. Hirth, 56 Mich. 
330, 23 NW. 31. 

[a] Cultivated or meadow land.— 
The penalty imposed by the Stock 
Law of May 23, 1901 (Acts [1901] 
p 305), by impounding, ete, to be 
enforced by a summary sale of the 
stock, is applicable only where stock 
is found trespassing on the culti- 
vated or meadow fields of another, and 
not to stock running at large. Rowe 
v. State, 92 Ark. 155, 122 SW 626. 

[b] Public common or inclosed 
land.—A public highway is not a 
public common or an inclosed piece 
of land, within Burns Rev. St. (1894) 
§ 2833, authorizing any resident of 
the township to take up and impound 
domestic animals found running at 
large or pasturing thereon. McMan- 
away v. Crispin, 22 Ind. A’ 368, 53 
NE 840; Beeson v. Tice, 17 Ind. A. 
78, 45 NE 612, 46 NE 154. 

[ce] Public highway.—(1) In the 
absence of statutory authority, ani- 
mals trespassing upon the _ public 
highway cannot be impounded. Mc- 
Manaway v. Crispin, 22 Ind. A. 368, 
53 NE 840; Beeson v. Tice, 17 Ind. A. 
78, 45 NE 612, 46 NB 154; Kanakanui 
v. Manini, 8 Hawaii 710. (2) A turn- 
pike is a public highway within Mass. 
Rev. St. c 19 § '22, authorizing the 
taking up and impounding of cattle 
going at large in the public highways. 
Pickard v. Howe, 12 Mete. (Mass.) 198; 
Gilmore v. Holt, 4 Pick. (Mass.) 258. 

55. Clark v. Lewis, 35 Ill. 417. 
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[§ 634] b. Animals Exempt from Execution. 
fhe exemption of an animal from seizure or sale 
on execution will not exempt it from being taken 
up, impounded, and sold.°® 

[§ 635] c¢. Animals of Nonresidents. Statutes, 
ordinances, or by-laws, designed to restrain animals 
from running at large, or providing for taking them 
up or impounding them, are applicable to the ani- 
mals of persons residing outside the territory in 
which the law is in force,>? unless the operation of 
such statutes or ordinances is limited to animals 
owned by residents;°* and this is true notwithstand- 
ing a statute prohibiting the charging of any pound- 
age or penalty in the case of stray animals belong- 
ing to nonresidents.®® 

[§ 636] 4. Duties of Impounder—a. In General. 
It is the duty of a person who takes up cattle to 
put them in pound within the time limited, or if no 
time is fixed, within a reasonable time,°° although 
he need not take them to the pound by the shortest 
and most direct route, or before temporarily tak- 
ing them elsewhere.®? It is also his duty to care 
for them while in his charge so that they shall 
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not suffer or be unnecessarily distressed;°* and to 
feed and water them as often as is required by the 
usage of the country and of good husbandry.®* 

[§ 637] b. Notice—(1) To Owner—(a) Neces- 
sity of Notice. The statutes generally require the 
giving of notice to the owner, if known, and the 
publication of notice, if the owner is not known.®® 
If the taker-up fails to give notice of the impound- 
ing, he loses his right to retain the animal, or to 
receive his fees or the expenses of the impound- 
ing;°* but the right to notice may be waived by the 
act or conduct of the party entitled thereto.°* The 
effect of a notice, stating that animals were im- 


pounded for running at-large, is to place on the 
| owner the burden of disproving that fact.®* 


[§ 638] (b) Sufficiency of Notice.°® When writ- 
ten notice is required, verbal notice,’° or actual 
knowledge,’! will not suffice, unless the statute so 
provides.7? When the statute so requires, the no- 
tice must name the owner, or state that he is un- 
known,’* and the cause for which the animal was 
impounded,’* but in stating the time of the im- 
pounding the hour of the day need not be speci- 


{a] On and after certain date.— 
An ordinance requiring animals to be 
restrained ‘fon and after’ May 1, and 
making it the duty of an officer to 
impound them if found at large “af- 
ter the above date,’’ does not author- 
jze him to impound on May 1. Fra- 
zier v. Draper, 51 Mo. A. 163. 

56. Wilcox v. Hemming, 58 Wis. 
144, 15 NW 435, 46 AmR 625. 

57. Ala.—Hawthorn v. State, 116 
Ala. 487, 22 S 894. 

Fla.—Waller v. Osban, 60 Fla. 268, 
271, 52 S 970 (where the court said: 
“Where cattle running at large in a 
city are taken up and impounded un- 
der ordinances authorized by the leg- 
islature, the regulation operates upon 
the cattle and not upon the owner 
thereof except as the owner is af- 
fected by the disposition made of 
the cattle. The residence of the 
owner of the cattle is not material 
where the regulation operates on the 
cattle and does not undertake to im- 
pose a fine or liability upon persons 
not within the jurisdiction of the 
municipality’’). 

Jil.— Friday v. Floyd, 63 Ill. 50. 

Ind.—Horney v. Sloan, 1 Ind. 266. 

Iowa.—Gosselink v. Campbell, 4 
Iowa 296. f 

Mass.—Gilmore v. Holt, 4 Pick. 
258. : 

Mo.—Spitler v. Young, 63 Mo. 42; 
Jeans v. Morrison, 99 Mo. A. 208, 73 
SW 235. 

N. €.—State v. Tweedy, 115 N. C. 
704, 20 SE .183; Rose v. Hardie, 98 
N. C. 44. 4 SE 41: Whitfield v. Long- 
est, i288) N.C. 1268.2 sButysee Plymouth 
v. Pettijohn, 15 N. C. 591 (where it 
was held that an ordinance requiring 
cattle to be penned up at night was 
not applicable to nonresidents whose 
eattle strayed within the limits of 
the corporation). 

S. C.—kKennedy vy. Snowden, 26 S. 


CAMe3233 
Tenn.—Knoxville v. King, 7 Lea. 
441 


Tex.—Moore v. Crenshaw, 1 Tex. A. 
Civ. Cas. § 264. 

58. See Dodge v. Gridley, 10 Oh. 
173; Marietta v.° Fearing, 4 Oh. 427. 

[a] Animals owned or kept within 
city limits.—A town ordinance re- 
quiring every person keeping certain 
animals named “within the limits of 
the town” to keep them on his own 
premises, except when temporarily 
passing through the streets, has no 
application to animals running at 
large on the common range outside 
the limits of the town which may 
stray within such limits. Red Lodge 
v. Maryott, 33 Mont. 299, 83 P 485. 

{b] Intentional violation.—Where, 
by its charter, 
municipality are not obligatory on 


the ordinances of a) 


| 
| 


nonresident citizens of the state, un- 
less such ordinances are intention- 
ally violated, an ordinance will be- 
come operative against the animals 
of any person who, with knowledge 
of the ordinance, has good reason to 
believe that his animals will stray 


-into the city when turned loose on 


his premises, although it is not 
shown that he had the specific in- 
tent that they should so_ stray. 
Ruozville v. King, 7 Lea (Tenn.) 


[c] Repeal of statute—Ark. Acts 
(1895) p 201 e 137, forbidding the 
impounding of stock known to belong 
to nonresidents, was impliedly re- 
pealed by Acts (1899) p 217 c¢ 133. 
Clarendon y. Walker, 72 Ark. 8, 80 


SW 883. 
59. Aydlett v. Hlizabeth City, 121 
N. C. 4, 27 SE 1002 (holding that 


such a prohibition does not prevent a 
town from impounding stray cattle 
of nonresidents, and selling them for 
the cost of feeding while they were 
impounded). 

60. See statutory provisions. 

[a] To “forthwith impound” is to 
impound without unnecessary delay. 
Byyon v. Crippen, 4 Gray (Mass.) 

61. Goodsell v. Dunning, 34 Conn. 
251 (holding that the fact that the 
pound to which the animal was taken 
was some four or five miles from 
the residence of the impounder, or 
that the road which he took was a 
few rods longer than another road 
which he might have taken, does not 
of itself show lack of care). 

62: Parker —v.--Jones, “I ~Allen 
(Mass.) 270 (holding that a field 
driver does not necessarily act un- 
lawfully by taking an animal upon 
the owner’s premises before taking it 
to the pound); Dean vy. Lindsey, 16 
Gray (Mass.) 264 (where defendant, 
before driving animals to the pound, 
took them to his own vard and went 
a third of a mile to find the owner, to 
whom he said: “I have taken two of 
your oxen and put them in my yard; 
and if vou don’t come after them, I 
shail drive them to the pound,” de- 
fendant was held not liable for a 


conversion). 
eo Goodsell v. Dunning, 34 Conn. 


64. Adams v. Adams, 13 Pick. 
(Mass.) 384 (holding that where, in 
warm weather, a field driver took up 
milch cows, drove them to a pound, 
and there restrained them from seven 
o’clock in the morning until five 
o’clock in the afternoon, without food 
or water, he was a trespasser ab 


initio). 
See statutory provisions. And 


65. 
see Gurganus v. Brown, (Ala.) 63 S 


537; Benton v. Willis, 76 Ark. 443, 
88 SW 1000. 

66. Spruance v. Truax, 14 Del. 
129, 31 A 589; Wyman v. Turner, 14 
Ind. A. 118, 42 NE 652; Tutt v. Green- 
ville, 142 Ky. 536, 134 SW 890, 33 
LRANS 331; Shy v. Richards, 79 Mo. 


A. 661 
.12 Mete. 


67. Field vy. 
(Mass.) 118. 

[a] Illustrations of waiver.—(1) 
The commencement of an action be- 
fore the expiration of the time within 
which the notice may be given is a 
waiver of such notice (Field v. Ja- 
cobs, 12 Metc. (Mass.) 118; Wild v. 
Skinner, 23 Pick. (Mass.) 251); (2) 
but actual knowledge of the impound- 
ing (Coffin v. Field, 7 Cush. (Mass.) 
355), (3) or an appearance and de- 
mand of the return of the animals 
(Wyman v. Turner, 14 Ind. A. 118, 42 
NE 652), will not waive the required 


notice. Tore 
i etc. 


68. Pickard v. Howe, 
(Mass.) 198. 

69. [a] Forms of field driver’s 
notice of the impounding (1) of cows 
(see Field v. Jacobs, 12 Mete. (Mass.) 
118); (2) horses (see Cleverly v. 
Towle, 3 Allen (Mass.) 39); (3) oxen 
(see Pickard vy. Howe, 12 Metc. 
(Mass.) 198). 


Jacobs, 


70. Gates v. Crandall, 123 Mo. A. 
414, 100 SW 51. 

71. Gates: v. Crandall, 123 Mo. A. 
414, 100 SW 51. 

72. Warren v. Cowden, 167 Mo. A. 
485, 151 SW 501 (construing Rev. St. 


[1909] § 7738, which dispenses with 
the written notice, as a condition to 
recovery of damages, where it ap- 
pears that the owner had actual no- 
tice and the parties could not agree 
on the damages). 

[a] Insufficient written notice.— 
Where plaintiff, restraining a cow 
running at large, proceeds under 
Rev. St. (1909) § 7738, dispensing, 
under certain circumstances, with the 
necessity of a written notice, under 
§ 772, it is immaterial that he gave 
an insufficient written notice. War- 
ren v. Cowden, 167 Mo. A. 485, 151 
Sw 501. 

73. Forsyth v. Walsh, 4 Ind. A. 
182, 30 NE 720. 

74. Phillips v. Bristol, 131 Mass. 
426; Sanderson y. Lawrence, 2 Gray 
(Mass.) 178. 

[a] Sufficient notice.—(1) A writ- 
ten notice, posted up and published, 
that the animals in question were 
“going at large, and without a keep- 
er,” sets forth a sufficient cause of 
impounding under Rev. St. ¢ 113 § 9. 
Cleverly v. Towle, 3 Allen (Mass.) 
39. (2) Notice, before the cattle are 
impounded, of that fact and the cause 
of their being taken, and, after the 


For later cases, develoryments and changeg in the law see cumulative Annotations, same title, pace and note number. 
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§§ 638-642] 


fied.?° The notice must be given, within the ‘pre- 
scribed time,’® to the person entitled thereto,” and 
it may be signed by another at the impounder’s 
request.”* A defective notice is not cured by the 
fact that a correct notice was unnecessarily given 
to the poundkeeper.”® j 

[§ 639] (2) To Poundkeeper. Where the statute 
requires that the impounder of animals shall leave 
with the poundkeeper a certificate or memorandum, 
describing the animal and containing a statement 
of the sum demanded for damages or forfeitures, 
and the unpaid charges for impounding, a certificate 
which fails to comply with all the requirements of 
the statute is insufficient ;®° but a field driver, im- 
pounding cattle at large, is not required td make 
or leave a memorandum stating the cause of im- 
pounding and the damage demanded, when such 
notice is requisite only where the cattle are im- 
pounded damage feasant.®+ 

[§ 640] c. Appraisal. .An application for a 
warrant of appraisement of cattle need not be in 
writing where the statute does not so require; and 
where, on appraisal of impounded animals for the 
benefit of the impounder, the appraisers are required 
to take, and subscribe to, an oath, a substantial 
compliance with the form of the oath prescribed by 
statute will be sufficient.®? 
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[§ 641] 5. Sale of Impounded Animals—a. In 
General. The mode usually provided by law, -by 
which the impounding of beasts, to restrain their 
running at large, is rendered effectual, is a sale to 
cover the costs, fees, and expenses.8* To consti- 
tute a legal sale of an impounded animal, and to 
divest the owner of his title, the requirements of 
the law must be rigidly observed.8+ The authority 
of an officer to make a sale will not be presumed,°? 
nor will it be presumed that, in making the sale, the 
officer complied with the legal requirements.°® As 
a general rule failure to follow the procedure pre- 
seribed by the statute providing for taking up, for- 
feiting, or selling animals running at large,’* such 
as a failure to appoint appraisers when required,%* 
or to give notice of the time and place of sale,°® 
or to make the sale in accordance with the direc- 
tions of the statute or ordinance,” is fatal to the 
validity of the sale. But omissions as to matters 
not in the nature of conditions precedent to the 
sale, and not connected therewith, will not have 
this effect.21 Animals which are the property of 
different owners cannot be offered for sale to- 
gether.°? 

[§ 642] b. Notice. To authorize a sale of im- 
pounded animals some formal proceeding should be 
had to determine the fact that the animals seized 


impounding, of the place where they 
are impounded, is a legal notice. 


Gilmore v. Hoit, 4 Pick. (Mass.) 258. 


r 5. Pickard v. Howe, 12° Metce. 
(Mass.) 198. 
76. Kila v. Kahuhu, 8 Hawaii 212 


(holding that a delay of three days 
would not satisfy a statutory re- 
guirement that notice must be given 
“as soon as_ possible’’). But see 
Sweeney v. Sweet, 14 R. I. 195 
(where the poundkeeper neglected to 
give the statutory notice, but did 
give verbal notice of the impounding 


immediately after it had taken place, 


and it was held that the owner could 
not recover for an illegal detention). 
“Forthwith,” in Oh. Rev. St. 
§ 4207, respecting notice, means 
“forthwith ‘give notice,’ although the 
punctuation might convey a different 
idea. Albright v. Payne, 43 Oh. St. 
8, 1 NE 16, 6 

77, Wyman y. Turner, 14 Ind. A. 
118, 42 NE 652 (where notice given 
to the son of the owner was held in- 
sufficient). 

[a] Proof that notice was left 
with one of owner’s. family, at his 
Gwelling house, is sufficient to au- 
thorize a jury to find that it was left 
at his place of abode. Pickard v. 
Howe, 12 Metc. (Mass.) 198. 

78. Pickard v. Howe, 12 Metc. 
(Mass.) 198. 

79. Sanderson v. Lawrence, 2 Gray 


(Mass.) 178. 


ANAS Palmer vy. Spaulding, 17 Me. 
So. 

[a] Duty to make certificate.— 
Where a field driver impounds beasts 
for being at large in the highway, it 
is his duty to leave with the pound- 
keeper a memorandum or certificate 
of the cause of impounding, and of 
his fees and expenses. Such certifi- 
eate is an official act, which is prima 
facie evidence in his favor of the 
facts stated in it. Bruce v. Holden, 
21 Pick. (Mass.) 187. , 

[b] Statement of demand.—(1) A 
Statement that “the owner or owners 
are requested to pay the forfeiture 
and costs” is not a compliance with 
a statute requiring the notice to state 
the sum demanded “for damages or 
forfeiture and the unpaid charges,” 
etc. Palmer v. Spaulding, 17 Me. 239. 
(2) But unless so required, the 
amount “legally and justly demand- 
able” need not be expressed in dollars 
and cents. Palmer v. Spaulding, 17 
Me, 239. : 

[ec] Description of animal.—The 


fact that the owner of the impound- 
ed beasts saw them placed in the 
pound will not excuse the omission 
to describe the beasts in the certifi- 


ake Palmer v. Spaulding, 17 Me. 
es [a] Excessive claim — unauthor- 


ized taking-up.—A field driver’s cer- 
tificate: is defective for claiming a 
forfeiture to which there is no right, 
or if it shows that the animal was 
taken up under circumstances which 
gave no right to impound. Varney v. 
Bowker, 63 Me. 154 

81. Pickard v. Howe, 12 Metc. 
(Mass.) 198; Wild v. Skinner, 23 Pick. 
(Mass.) 261. 

82. Gilmore v. Holt, 4' Pick. 
(Mass.) 258 (holding that an oath by 
appraisers to “faithfully appraise the 
within-named creatures, according to 
their best skill and judgment,” was 
sufficient under a statute requiring 
them “to appraise so many of the 
creatures impounded, as shall be suf- 
ficient to answer the damages and all 
charges’’). 

83. See statutory provisions. And 
see Grover v. Huckins, 26 Mich. 476. 

84. Ryall v. Smith, 138 Ala. 145, 
84 S 1009; Bullock v. Geomble, 45 


Ill. 218; Clark v. Iewis, 35 Ill. 417;' 


Nafe v. Leiter, 103 Ind. 138, 2 NE 
317; Strauser v. Kosier, 58 Pa. 496; 
McLain v. Warren, 3 Pa. Dist. 585, 
14 Pa. Co. 397; Altland v. Swine, 13 


Pa.> Co. 383; "Com. v. A:;/Hog; 4 Pa. 
Comice 
[a] It is incumbent upon a party, 


claiming title to an animal under a 
poundmaster’s sale, to show that the 
animal was liable to be impounded, 
and that the proceedings were au- 
thorized by law, in order to divest 
the owner’s title. Johnston v. Kirch- 
off, 31 Minn. 451, 18 NW 315. 

[b] A sale of an animal unlaw- 
fully in custody, such sale being 
made by a constable at the request 
of a poundkeeper, will constitute the 
constable a _ trespasser. Collins v. 
Fox, 48 Conn. 490. 

[c] Where an ordinance prescribes 
the official whose duty it is to sell, 
the sale must be made by the officer 
in person or under his immediate di- 
rection. Johnston v. Pennington, 105 
Ark. 278, 150 SW 863. 

{[d] Order of sale—-entry of items 
of cost.—Where an ordinance pro- 
vided that on due proof that an ani- 
mal had been found running at large 
and impounded, and that proper no- 
tice had been given, the police judge 


should make and enter on his record 
an order for the sale of the animal 
to pay the costs and expenses, recit- 
ing the facts and specifying the 
items of cost, an entry of the items 
of cost on the margin of the judg- 
ment is a sufficient compliance with 
the ordinance. Jeans v. Morrison, 99 
Mo. A. 208, 73 SW 285. 

85. Clark v. Lewis, 35 Ill. 417. 

[a] Written authority is not nec- 
essary to authorize an officer to sell. 
Dalby v. Wolf, 14 Iowa 228. 

86. Johnston v. Pennington, 105 
Ark. 278, 150 SW 863; Ft. Smith, v. 
Dodson, 51 Ark. 447, 11 SW 687, 14 
AmSR 62, 4 LRA 252. But see Wil- 
helm vy. Scott, 14 Ind. A, 275, 40 NE 
537, 42 NE 827. 


87. Daniels v. Franklin,. 27 Okl. 
484, 112 P 971. 

88. Daniels v. Franklin, 27 Okl. 
484,112 P 971. 

89. Daniels v. Franklin, 27 Okl. 
484, 112 PB 971. 

90. Daniels v. Franklin, 27 Okl. 
484, 112 P 971. 

91. Daniels vy. Franklin, 27 Okl. 
484, 112 P 971. 

[a] Failure to keep record of ani- 


mals impounded.—Where a city or- 
dinance made it unlawfui to allow a 
horse to run at large within the 
town, and made it the duty of the 
town marshal to impound any such 


horse and advertise the same for sale 
by notice and to keep a complete 
record as to the taking up of all 
animals, the number of days im- 
pounded, the amount of fees, and 
statement of sale, the failure of the 
marshal to keep such a record did 
not render the sale of a horse im- 
pounded by him and sold under the 
ordinance invalid. Daniels v. Frank- 
lin, 27 Okl. 484, 112 P 971. 

92. Clark v. Lewis, 35 Ill. 417, 423 
(where the court said: ‘‘Nor had the 
poundmaster any right to sell the 
two horses together, on the same 
bidding. They should have been of- 
fered separately. The horses be- 
longed to different owners, and it was 
manifestly opposed to their several 
interests that they should be thus 
sold. It was calculated to discour- 
age competition among bidders, and 
thus depress the price. But if this 
were not so, there was no means of 
ascertaining how mueh each horse 
brought at the sale. Suppose the 
two horses had sold for one hundred 


and fifty dollars; who could deter- 
| mine how much each owner would be 
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were actually running at large, in which the owner 
may have an opportunity of being heard and con- 
testing the justice of the seizure or sale.°?, If pos- 
sible, personal service of summons should be had 
upon the owner of the animals,®* but if he is not 
known, or is beyond the jurisdiction of the court, 
it is sufficient that the procedure is in rem, and 
that some public notice is given of the time and 
place of sale.°® If the character of the notice is 
prescribed, the notice given must conform thereto.®® 
The notice must be given within the time,®’ and 
for the length of time prescribed.®® If the time 
fixed by law to intervene between such notice and 
sale has not elapsed,®® or if the sale takes place 
after the date fixed,! the sale is invalid. If the 
notice fails to mention the place of sale, as the 
statute requires,” or to properly describe the ani- 
mals,® the sale is illegal and insufficient to transfer 
title to the purchaser. 

[§ 643] c. Rights of Purchaser. Statutes and 
ordinances providing for the impounding and sale 
of animals found running at large being constitu- | 
tional, it follows that a purchaser at such a sale 
acquires a good title* But a sale made under an 
unconstitutional act or ordinance,® or by an officer 
acting without authority,® is void, and the purchaser 
acquires no title. The purchaser is charged with 
notice of all defects of title and such gross irregu- 
larities as amount to a lack of authority to sell,’ 
and the town is not liable to him for anything, al- 
though it received the amount of his bid.§ 


entitled to receive? It is apparent 
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[§ 644] 6. Rights and Rometties of Owner—a. In 
General. Under some impounding statutes, a per- 
son whose cattle are taken up has the right to 
the possession of the same upon demand made 
within a limited time, without the payment of an 
impounding fee.® If, however, demand is not made 
until later, the expenses incurred in taking care 
of the animal must be paid before the owner is 
entitled to possession.!° If the sale of impounded 
animals is legal, the owner is entitled to the pro- 


ceeds after deducting all eosts and expenses prop-_ 


erly chargeable against them.‘? If the impounding 
or sale is illegal, the owner may maintain an action 
to recover possession and for damages.?” 

[§ 645] b. Actions—(1) In General. To test the 
legality of an impounding the owner of the ani- 
mals may bring replevin for them, and is some- 
times especially authorized by statute to do so.*% 
Where the impounding is legal, a demand and tender 
of lawful charges is necessary before replevin will 
lie. No demand is necessary in replevin against 
the purchaser at an illegal sale, as the possession 
of such purchaser is wrongful.® The statutory 
right to bring replevin does not exclude all other 
remedies. Trespass will lie, and the right to bring 
trespass is not waived or lost by paying the fees of 
a field driver and poundkeeper, or by statements 
made by plaintiff after the commencement of the 
action.1® 


that if such a sale could be sanc- 
tioned it would produce confusion 
and inconvenience and induce litiga- 
tion. Such a sale cannot therefore 
be sustained’). 

93. Gentry v. Little, 16 KyL 26. 

94. Gentry v. Little, 16 KyL 26. 

95. Gentry v. Little, 16 KyL 26. 

[a] The fact that notice is ex- 
pressly required if the owner is 
known does not authorize a_ sale 
without notice where the owner is 
not known. Denham v. Anderson, 14 
KyL 391. 

‘96. Denham vy. Anderson, 14 KyL 
391 (holding that, where an ordinance 
providing for the impounding of 
stock running at large requires the 
police to give reasonable notice to 
the owner thereof of the time and 
place of the proceedings for a for- 
feiture and sale, a verbal notice is 
insufficient, as such notice is not due 
process of law). 


pats eres v. Bell, 73) Vt.. 342,50 
PAL 
tal “etmmediately. 7—(Jnder an or- 


dinance requiring that advertisement 
of impounded animals be made “im- 
mediately,” a delay of five days, in 
order to discover the owner of the 
animals, is not so unreasonable as to 
invalidate a sale under the adver- 
tisement. Mincey v. Bradburn, 103 
Tenn. 407, 56 SW 273 

98. Armstrong Vv. Brown, 106 Ky. 
81, 50 SW 17, 20 KyL 1766, 90 AmSR 
207 and note (five days’ notice held 
sufficient). 

[a]. When time begins to run.— 
(1) Under a statute requiring a no- 
tice to be posted for three days, and 
the sale of the animal to be within 


‘ten days after the notice has been 


given, giving forty-eight hours’ no- 
tice of the time and place and cause 
of sale, it was held that the “ten 
days” did not begin to run until the 
“three days” had fully expired; and 
that the time and place of sale could 
not be fixed, and notice thereof given, 
until the ten days had_ expired. 
Rounds v. St@tson, 45 Me. 596. (2) 
Under an ordinance authorizing the 
sale of animals which have been im- 
pounded for eight days, such sale to 
take place on six days’ notice, the 


piration of the eight days, and four- 
teen days must elapse from the time 
of impounding to the time of sale. 
Barrett v. Rowe, 78 Mich. 648, 44 NW 
335. (3) An ordinance permitting the 
owner to redeem within five days, 
and authorizing a sale on three days’ 
notice, contemplates that the notice 
shall commence to run after the ex- 
piration of the five days. White v. 
Haworth, 21 Mo. A. 439. (4) Notice 
posted on June 25 for a sale on July 
25 is not a’notice of “not less than 
thirty nor more than sixty days.” 
Cameron v. Adams, 1 Mich. N. P. 188. 
(5) Nor is a sale on the twenty- 
eighth day of a month, made under a 
notice given on the twenty-second 
day of the month, a sale after notice 


for six successive days. Montgomery 
v. Adams, 51 Ala. 449. 
99. Clark v: Wewis,. 35 Ill. 417; 


Smith v. Gates, 21 Pick. (Mass.) 35. 

1. Ryall v. Smith, 138 Ala. 145, 34 
S 1009. 

2. Sutton v. Beach, 2 Vt. 42. 

3. Ryall v. Smith, 138 Ala. 145, 34 
S 1009 holding that where a notice 
of sale under such statute described 
the stock as “one brown steer calf, 
marked smooth crop in each ear,” 
and the steer was in fact ‘smooth 
crop, split and an underbit in each 
ear,” the notice was insufficient to 
transfer title to the purchaser by 
virtue of the sale). 

4. Hogan v. Brown, 125 N. C. 251, 
34 SE 411 (holding that proceeding is 
in Rea 

5. Armstrong v. Traylor, (Tex. 
Civ. A.) 30 SW 841. 

[a] Partial invalidity.—Where an 
ordinance provides for a fine for per- 
mitting an animal to run at large, 
and for the impounding and sale of 
the animal, unless redeemed by pay- 
ment of a fine, the invalidity of the 
provision as to the fine does not af- 
fect the section as to impounding and 
sale, so as to render a purchaser’s 
title invalid. Shook v. Sexton, 37 
Wash. 509, 79 P 1093. 

6. Aydlett v. Elizabeth City, 121 
N.C. 4, 27 SE 1002. 

7. Aydlett v. Elizabeth City, 121 
N. C. 4. 27 SE 1002. See also Dan- 
iels v. Franklin, 27 Okl. 484, 112 P 971. 


[§ 646] (2) Persons Liable. Replevin cannot 
be maintained against the impounder where the 
8. Aydlett ve aanrebh City, 2? 

N.C. 4,27 SE 1 
9. McKenzie we ‘Newton, 89 Ark. 


564, 117 SW 553: Benton v. Willis, 
76 Ark. 443, 88 SW 1000. 
[a] Security for fees.—The owner 


is entitled, at any time before sale, 


to replevy or get back the animals 


on demand made for them, without | 


payment of any poundage fees, on 
giving satisfactory security to the 
poundkeeper for all costs, damages, 
and poundage fees that may be es- 
tablished against pi Sargeant v. 
Adien; 29. WG; -@:, B. 

10. McKenzie v. et eel 89 Ark. 
564, 117 SW 553; White v. Clarks: 
ville, 75 Ark. 340, 87 SW 630. 

11. Bell v. San Angelo, (Tex. Gu. 
A.) 146 SW 1195. 

12. See infra § 645. 

13. Gregg v. Hatcher, 94 Ark. 54, 


125 SW 1007, 27 LRANS 138, 21 Ann — 


Cas 982; Crum v. Bray, 121 Ga. 709, 
49 SE 686, 1 AnnCas 991; Coffin v. 
Field, 7 Cush. (Mass.) 355; Marx v. 
Labadie, 51 Mich. 605, 17 NW 76. 
[a] A wife who has purchased 
cattle from her husband is the owner, 
as far as he is concerned, and may 


maintain replevin therefor. against a> 


poundkeeper unlawfully . detaining 
them. Farrar v. Bell,’ 73 Vt. 342,50 
A. 1107. 

— if 


[b] Commencement of action. 


a writ is filled up within twenty-four § | 


hours after cattle are impounded, 
with the intent of plaintiff, at all 
events, to have it served, ‘whether 
defendant shall give him notice of 
the impounding within twenty-four 
hours or not, the action 
menced when the writ is filled up, 
although it is not served, nor given 
to an officer for service, and no re- 
plevin bond is executed, until after 
the expiration of twenty-four hours 
from the time of the impounding. 
Field v. Jacobs, 12 Metc. (Mass.) 118. 

14, Holcomb v. Davis, 56 Ill. 413; 
Wilhelm v. Scott, 14 Ind. A. 275, 40 
NE 537. 42 NE 827. 

15. Clark v. Lewis, 35 Ili. 417. 

16. Coffin v. Field, 7 Cush. (Mass.) 
355 (where plaintife - stated that he 
would require defendants to prove 
that the place where they took the 
beasts was a public highway). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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poundkeeper alone is guilty of wrongdoing;!7 nor 
can an action be maintained by the owner against 
a field driver on the ground that the latter’s pro- 
ceedings were void because of his failure to tender 
the surplus of the appraised value of animals, such 
tender having been prevented by the owner’s act.28 
If the sale is illegal, the owner is entitled to re- 
cover the animals, or their value, from the person 
holding under such illegal sale.!® 
_ [§ 647] (3) Defenses. A person who relies upon 
a statute or ordinance as a defense for the im- 
pounding of an animal by him must show a strict 
compliance therewith.2° If the statute is uncon- 
stitutional, it cannot be relied on as a justification.?? 
 [§ 648] (4) Pleading—(a) Avowry. Under the 
rule that pleadings asserting a right created by a 
penal ordinance must allege every fact necessary 
to show, its enforceability, a plea which fails to 
allege that notice was given to the owner is in- 
sufficient.2? If defendant seeks to justify on the 
ground that he acted in an official capacity, he must 
aver that fact.22 An allegation that the animal 
impounded was unlawfully running at large, with 
no further statement of the facts, is not a suffi- 
ecient averment that 1t was running at large in vio- 
lation of a statute;?* nor is an allegation that it 
was running at large contra formam statuti suffi- 
cient as an averment that it was suffered to run 
at large.2® But where the right to impound exists, 
whether or not the owner was in fault, it is unnec- 
essary to allege that the animal was permitted or 
suffered to go at large.?® 

[§ 649] (b) Plea. A plea to an avowry, by 
which plaintiff seeks to charge defendant for the 
failure to provide impounded animals with food and 
water, must show the necessity of such provision 
by appropriate averment; and, where such a plea 
charges a failure to place the animals where they 
eould be so relieved, the plea is insufficient if it 
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fails to show that there was some place other than 
that selected in which the animals might have been 
more conveniently restrained.?* 

[§ 650] (5) Evidence—(a) Burden of Proof. In 
an action to recover possession of an animal un- 
lawfully impoynded, the burden is on defendant 
to prove any affirmative defense relied on,?* and 
to show affirmatively that all statutory requirements 
were strictly complied with.?® 

[$ 651] (b) Admissibility. In an action against 
an impounder plaintiff cannot show that the ani- 
mals were not suitably provided for in the pound, 
or were there illtreated, the impounder not being 
liable for the acts of the poundkeeper;*° but, where 
he claims that the animal was not placed in a law- 
ful pound, he may show by parol evidence that 
there was a pound in fact, and what steps were 
taken toward its establishment.*t On the issue as 
to the right of defendant to take the animals in 
question, or where he seeks to otherwise justify, 
he may show his appointment as an officer, or such 
other facts relied on in exoneration.*? Where de- 
fendant, for greater certainty, gives the owner per- 
sonal notice, and also posts notices, he may prove 
both on the trial,?? and he may prove, by parol evi- 
dence, the contents of the posted notice, the original 
of which had been lost.*4 . 

[§ 652] (6) Damages. Where plaintiff’s animals 
are entirely lost by reason of defendant’s wrongful 
act, the measure of damage is their value.*® 

[§ 653] G. Castration. There are certain stat- 
utes intended to enable owners to protect their 
blooded stock from contact with males which may 
adulterate the strain. Under these statutes it is 
lawful for one who finds a male animal running 
at large to castrate the animal in a careful way, 
doing no more harm than is necessary, such per- 
son having previously given notice to the owner.3% 


XVI. PURCHASING ANIMALS WITHOUT BILL OF SALE : 
[§ 654] By statute in Texas, for a sale of live | sale is required as evidence of title, and in default 


stock not running at large on the 


raves SYroOny, Ve 
(Mass.) 312. f 

fa] Mlustrations.—(1) Replevin 
will not lie against the impounder 
where the poundkeeper removes the 
animal from the pound without the 
field driver’s knowledge or consent 
(Byron v. Crippen, 4 Gray (Mass.) 
312); or (2) unlawfully detains an 
animal after a tender of the pound- 
age fees (Hall v. Hall, 24 Conn. 358); 
or (3) where a field driver, who law- 
fully impounds: sheep, fails either to 
restore the sheep, or to sell them ac- 
cording to law, through the default 
of the poundkeeper or other person, 
or from the insufficiency of the 
pound—the animals being lawfully 
in the poundkeeper’s custody (Coffin 
v. Vincent, 12 Cush. (Mass.) 98). . 

18. Gilmore. v: Holt, 4 Pick. 
(Mass.) 258. 

19. Clark v. Lewis, 35 Ill. 417: Bell 
v. San Angelo, (Tex. Civ. A.) 146 SW 


1195. 
Frazier v. Goar, 1 Ind. A. 38. 


20. 
27 NE 442; Gates v. Crandall, 123 
(Tex. Civ. 


Crippen, 4 Gray 


Mo. A. 414, 100 SW 51. 
21. Nass v. .Maxwell, 
A.) 32 SW 561. 
22. Gurganus v. Brown, (Ala.) 63 


S 537 
83. >Case'v: Hall,'21 Tl. 632: 
24 Rutter v. Henry, 46 Oh. St. 


272, 20 NE 334. 

fa] Pleading held sufficient.—(1) 
An answer alleging that hogs had 
been taken up while running loose 
in territory where the Hog Law had 
been adopted was held sufficient, the 
court saying: 


“The objection is that! 


range, a bill of 


such plea did not allege that the sev- 
eral acts required to be done in or- 
der to put the hog law in operation 
had been done. The action was in 
the justice court. The pleading was 
sufficient as a pleading in that court. 
Rector v. Orange Rice Mill Co., 100 
Tex. 591, 102 SW 402: (2) It was 
not necessary that the averments 
should be full and specific as was 
held to be necessary in case of an 
indictment or information for viola- 
tion of the criminal provisions of 
this law, as in King v. State, (Tex. 
Cr. A.) 74 SW 773.” Lee v. McInnis, 
(Tex. Civ. A.) 128 SW 160. 

25. Adams v. Nichols, 1 Aik. (Vt.) 
316 (where it was queried whether 
avowant must prove the averment, or 
whether the animals being at large 
would be prima facie sufficient to 
throw upon plaintiff the onus of prov- 
ing facts to exempt such animals 


from the liability of being im- 
pounded). 

26. Gentry v. Little, 16 KvL 26. 
27. Adams vy. Adams, 13 Pick. 
(Mass.) 384. 

mist Shy v. Richards, 79 Mo. A. 
661. 

29. Rvall v. Smith, 138 Ala. 1465, 
34 S 1009. 

[a] Sufficiency of notice.—It is 


incumbent on defendant to show the 
sufficiency of the notice of impounda- 


ing. Coffin v. Vincent, 12 Cush. 
(Mass.) 98. 

30. Pickard v. Howe, 12 Metc. 
(Mass.) 198. 

31. Albright v. Payne, 43 Oh. St. 
8, 1 NE 16. 


thereof the prima facie presumption obtains that . 


32. Gilmore _ vy. Pick. 
(Mass.) 258. 

{a] Defendant claiming to have 
been chosen as field driver at an an- 
nual town meeting need not produce a 
record of the town vote prescribing 
the time and manner of giving notice 
of town meetings, but the notification 
will be presumed to be legal, unless 
shown to be otherwise. Gilmore v. 
Holt, 4 Pick. (Mass.) 258. * 

[b] Sufficiency of evidence of se- 
lection of animal for forfeiture.— 
Evidence that defendants secretly 
removed the animal in question sev- 
eral miles off; that they afterward 
brought it back in the night, kept it 
privately, and afterward killed it; 
and that before this they had kept 
the animal privately confined in a 
barn, in a cellar, and in the office of 
one of defendants, does not show a 
selection of the animal, or an intent 
to select it, from others, as the sub- 
ject of forfeiture under a statute 


Holt, 4 


permitting such a selection. Watson 
v. Watson, 14 Conn. 188. 
83. Pickard v. Howe, 12 Metce. 
(Mass.) 198. 
34. Coffin v. Vincent, 12 Cush. 
(Mass.) 98. 
Nee Frazier v. Draper, 51 Mo. A. 
36. Owens v. Hannibal, ete, ‘R. 


Co., 58 Mo. 386; Schwartz v. Hanni- 
bal, ete.. R. Co., 58 Mo. 207. 

{a] Under the Oregon statute, if 
a stallion is found running at large, 
out of the inclosed grounds of his 
owner, during certain months, such 
stallion may be gelded, without first 
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the possession by one claiming to be a purchaser is 
illegal ;** but this presumption may be rebutted by 
proof ‘that the possession is fair and legal.*® If 
the live stock consists of cattle running on the range 
a bill of sale and record thereof are absolutely pre- 
requisite to the acquisition of title; and if the in- 
strument is not recorded it ‘does not take effect in 
favor of anyone for any purpose.*® This statute 
is constitutional.t4? The venue of the offense of 
purchasing and receiving eattle without taking a 
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bill of sale is the county in which the cattle were 
purchased;*! and the indictment must allege in 
whom the ownership of the cattle existed.** Where 
the animals were purchased and received by an 
agent, and the indictment is against the principal, 
it must be shown that the agent acted under his 
direction, and, also by his direction, purchased and_ 
received the animals without taking a bill of sale; 
otherwise there can be no conviction.*? 


XVII. SLAUGHTERING ANIMALS < 


[§ 655] A. Regulation—l. In General. Under 
the police power, the legislature may prescribe how 
animals may be killed by their owner in order that 
they may be used for food, and may fix the time, 
places, and manner of such killing.*® 

[§ 656] 2. Licenses. Statutory provisions au- 
thorizing the licensing of the slaughtering business 
on payment of fees, and making it a misdemeanor 
for any person to engage in such business until he 
shall have obtained a license, are an exercise of 
the police power of the state, and not of its taxing 
power;?® and, where a license is not obtained, there 
is no obligation to pay the fee, and an action for 
its recovery cannot be maintained, although de- 
fendant may be liable criminally for doing business 
without a license.*? 

[§ 657] 3. Bonds. The statutes of some states 
require the filing of a bond by one carrying on the 
business of a butcher and slaughterer of animals 
for market.*® 

[§ 658] -4. Inspection Fees. Where it is made 
the duty of an inspector to inspect all animals re- 
ported to have been sold for slaughter, such in- 
spector is entitled te his fees, although inspection 
.was not requested.*® Such a statute is constitu- 
tional.°° ; 

[§ 659] B. Offenses—1. Slaughtering Unmarked 
Cattle. Under the Texas statute prohibiting the 
slaughter of unmarked or unbranded cattle for mar- 
ket, or purchasing and killing any animal without 
a written transfer from the vendor, a defendant is 
guilty who kills for market and afterward pur- 
chases, without a written transfer or bill of sale, 
from a stranger claiming to be the owner, the un- 
marked and unbranded animals so killed by de- 
[a] 


twice taking him to the owner, pro- 


vided the animal is not kept for|ing cattle without bill of sale see 
breeding purposes; or, if so kept, | Long v. State, 6 Tex. A. 643. 
if the person gelding him has no ac- 43. Brockman v. State, 16 Tex. A. 
tual, or constructive, notice that he is | 54; Houston vy. State, 13 Tex. A. 595. 
so kept. Tucker v. Constable, 16 Or. 44. Branding hides after skinning 
407, 19 P 13. see supra § 99. 

37. Black v. Vaughan, 70 Tex. 47, 45. State. v. Harned, 72 N. J. L. 


7 SW 604. 


Form of indictment for buy- 


fendant.*! 

[§ 660] 2. Failure to Revolt Animals singin’ 
tered—a. In General. By statute in some states” 
any. butcher who fails to report the animals he_ 
slaughters is subject to a fine. Such a statute de- 
fines a substantive offense not limited by, or depend-~ 
ent on, any other enactment, and it is a genéral law_ 
throughout the state,>? except in such counties as_ 
are expressly exempted.°? Where the statute re-— 
quires a report to each regular term of the county 
commissioners’ court, it is not complied with by — 
making a report ostensibly for one term, but not. 
sworn to, or filed, until a subsequent term.>*__ 

[§ 661] b. Indictment. An indictment charging 
a failure to report animals to be slaughtered must 
contain a statement of the acts constituting the 
offense, in ordinary and coneise language, and in 
such manner as_to enable a person of common un-_ 
derstanding to know what is intended.®* - An indict- 
ment charging substantially a failure to return lists” 
of cattle slaughtered as required by law negatives 
such a compliance as would exonerate defendant ;°°_ 
but charging defendant with failure to make report. 
“fof all animals purchased and slaughtered by him’’ 
does not charge an offense under a statute requir-- 
ing a report of all animals slaughtered, whether pur- 
chased or raised by the butcher. on The indictment 
must further allege that animals have been slaugh- 
tered by defendant, and that defendant is a butcher 
and is therefore required to make a report.58 © 

[§ 662] 3. Offering Beef for Sale without Exhib-, 
iting Hide. A statute in South Dakota 5? makes it 
unlawful for any person who occasionally slaughters 
cattle for beef to offer the same for sale, without. 
exhibiting the hide or hides at the time and place: 
tered for “public sale or use,’’ no re-- 
port is necessary in case of slaughter 
for private use. State v. Clifford, 3° 
OK Cre 419, SO GeP 557. > 

[b] Repeal of statutes.—(1) The 
Texas act of March 4, 1863, relating~ 


to failure to return lists of the marks -— 
and brands of all cattle slaughtered, - 


[a] A retroactive operation can- 
not be given to this rule of evidence, 
for such an application of the rule 
would be ex post facto, and if war- 
ranted bv the act would make it un- 


constitutional. Espy v. State, 32 Tex. 
375. 
[b] Time of taking bill of sale.— 


The section of the penal code requir- 
ing the purchaser of cattle to obtain 
a bill of sale therefor has been con- 
strued to require the execution of the 
bill of sale at the time of delivery of 
the cattle. Houston v. State, 13 Tex. 
A. 595. c 
38. Black v. Vaughan, 70 Tex. 47. 
7 SW 604; Wells v. Littlefield, 59 
ee 556; Flore v. State, 13 Tex. A. 
39. Black y. Vaughan, 70 Tex. 47, 
7 SW 604. 
40. Faith v. State, 32 Tex. 373. 
y iaae Brockman vy. State, 16 Tex. A. 
42. 


eae Houston v. State, 13 Tex. A. 
oO. 


353, 61 A.5 [aff 73 N. J. Li. 681 mem, 
64 A 11384 mem]; State v. Davis, 72 
Ne (JEP UAS455, CRAs 28 [ar78) INe ee 
680 mem, 64 A 1134-mem]; U. S. v. 
Toribio, 15 Philippine 85. 

Powers of cities to regulate see 
Municipal Corporations [28 Cve 730]. 

46. Terr. v. Kenney, 11 Ariz. 353, 
95 ETO oS. ; 

47. Terr. v. Kenney, 11 Ariz. 353, 
95 P 93. See generally Licenses [25 
Cye 629 text and note 7]. 

48. Grable v. State, 62 Tex. Cr. 
108, 136 SW 775 (construing Tex. 
Pen. Code art 892, and holding that 
such article has not been repealed). 

49. Limburger v. Barker, 17 Tex. 
Civ. A. 602, 438 SW 616 (construing 
Tex. Rev. St. arts 5013, 5022). 

50. Limburger v. Barker, 17 Tex. 
Civ. A. 602, 43 SW 616. 

51. Hunt v. State, 33 Tex. Cr. 93, 
25 SW 127. 

52. Dreyer v. State, 10 Tex. A. 97. 

[a] “Public sale or use.”—If the 
statute requires a report to be made 
only in the case of animals slaugh- 


was not repealed by the act of Nov.> 
13, 1866, upon the same subject. Gill. 
v. State. 30 Tex. 514. (2) But this. 
latter act was repealed by the acts 
of May 22, 1871, and March 28, 1874. 
Monroe v. State, 3 Tex. A. 341. 

53. Braun vy. State, 40 Tex. Cr. 
236, 49 SW 620. 

fa] The fact that a law of this 
character exempts certain counties 
from its operation does not make it a 
“local law,” making it necessary to 
submit the act for the approval of: 
the freeholders of any goctlom 
Lastro v. State, 3 Tex. A. 36 

54. Bruns v. State, 33 Shox, Cre 


415. 26 SW 722. 
Clifford, 3 Okl. Cre 


55. State v. 
419, 106 P 557 (failure to allege ani- 
mal Stauledhtered for public sale and 


use 
fe Schutze v. Reate, Seahen 508. 
. inney v. tate, 
348, 17 SW 423. Tee oe | 
40 Tex)~Cree | 


58. Braun v. State, 
236, 49 SW 620. 
59, S. D. Pol. Code § 2945. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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where the beef is offered for sale. The gist of 
the offense is the selling of the beef without ex- 
hibiting the hide or hides.®° 
the cattle were killed;** the material thing = that 


XVIII. POUNDS AND 


[§ 663] A. Pounds—1. Definition. A pound 
has been defined to be a place where animals which 
may be impounded are confined, kept, and fed.** 

[§ 664] 2. Establishment. The legislature may 
pass statutes relative to the impounding of cattle 
or other animals, or may delegate to municipal, or 
like authorities, the right to make such enactments, 
and to provide pounds and keepers therefor; and 
ordinances or by-laws passed within such authority 
are valid.®> It is immaterial whether such authori- 
ties erect or build a pound, or purchase or hire 
an inclosure, suitable for that purpose, already con- 
structed.°® And, although no pound has been for- 
mally established, animals may be confined in a 
place used as a town pound, where no other place 
has been furnished and used for pound purposes, 
and although its establishment has never been voted 
for.” But a poundmaster cannot justify the deten- 
tion of cattle at a pound located at a place other 
than that fixed bythe proper officials.66 A pound 
once properly located will continue to be the proper 
place to impound stock, until changed by the proper 
authorities.®® 

[§ 665] 3. Liability of Local Authorities—a. For 
Failure to Provide Pound. In some jurisdictions 
the failure of a town to provide a sufficient pound 
will subject it to a yearly penalty, until it com- 
plies with the duty imposed upon it in this respect.7° 
And it seems that such failure may give rise to an 


60. State v. Devers, 32 S. D. 473, | where there had 
143 NW 364. 
61. State v. Devers, 32 S. D. 473, 


meeting. 


143 NW 364 (where a conviction was 
45. Conn. 161. 


held not fatally defective because of 
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It is immaterial where - 


and for which no poundkeeper had | SW 
been appointed at the last annual 
Bosworth v. Trowbridge, 74. 


[a Cxki- 489 


the person by whom the beef was offered for sale 
is the person who slaughtered the same and is a 
person who occasionally slaughters cattle for beef.%? 


POUNDKEEPERS * 


action for damages, if injury results from such 
cause,’ provided such failure was the proximate 
cause of the injury.” 

[§ 666] b. For Negligent Construction or Main- 
tenance of Pound. A municipality is liable to the 
same extent as a private person for the negligent 
construction of a pound by its agents, or for their 
negligence in any purely ministerial duty under a 
pound ordinance.”? There is no liability, however, 
for injuries to an animal, caused by its wild and 
vicious effort to escape from a pound sufficient to 
restrain any ordinary animal of its kind.“* A com- 

_plaint in an action against a municipality, for in- 
jury to an animal because of the negligent con- 
struction and maintenance of a pound, must allege 
facts sufficient to show a cause of action,’® and must 
be supported by competent evidence.“® In such an 
action an instruction that a pound ordinance is. 
penal in its nature is a slight and harmless inac- 


' curacy.” 
[§ 667] ¢. For Conversion of Impounded Ani-: 
mals. A municipality is not liable, as for the con- 


version of an impounded animal, in the absence of 
evidence of wrongful conduct on the part of its 
agents.’® F 

[§ 668] B. Poundkeepers—1. Appointment. A. 
poundkeeper is a public officer whose appointment 
is not warranted in the absence of legislative au- 


been none before, ; Caruthersville, 162 Mo. A. 492, 142 

800. See generally Municipal 
Corporations [28 Cyc 1259 et seq]. 
Greencastle v. Martin, 74 Ind. 
449, 39 AmR 93. 


26 Conn. 75. 


the state’s failure to prove that the 66. Whitlock v. West, 
beef was slaughtered in P county, as | 406. 
alleged in the information). 67. Anthony v. Anthony, 6 Allen 
62. State v. Devers, 32 S. D. 473, 
143 NW 364. 
63. Cross references: 
Impounding animals at’ large see 


supra §§ 630-652. 
Impounding animals trespassing see 
supra §§ 407-449. 
Papouncins estrays see supra §§ 
Municipal regulations as to impound- 
‘ing animals see Municipal Corpora- 
tions [28 Cyc 761]. 
64. Farrar v. Bell, 73 Vt. 342, 345, 
50 A 1107; Harriman v. Fifield. 36 Vt. 
341. See generally Pound [31 Cyc 


10301. 

faJ A shed used with the pound 
building, and as an entrance thereto, 
is a part of the pound. Wilcox v. 
Hemming, 58 Wis. 144, 15 NW 435, 
46 AmR 625. 
eee: Ala.—Dillard v. Webb, 55 Ala. 
Pec ies wanitiock v. West, 26 Conn. 


Fla.—Waller v. Osban, 60 Fla. 268, 
271, 52S 970 [cit Cyc]. 

Ky.—Armstrong v. Brown, 106 Ky. 
oir 50 SW 17, 20 KyL 1766, 90 AmSR 
jMlich —Grover v. Huckins, 26 Mich. 


Mo.—Spitler v. Young, 63 Mo. 42. 

N. C.—Whitfield v. Longest, 28 N. 
C. 268; Hellen v. Noe, 25 N. C. 493. 
De sgetr a O8Py. v. Warren, 30 S. C. 

Vt.—Farrar v. Bell, 73 Vt. 342, 50 
A 1107. 

[a] The new pound contemplated 
by Conn.,Gen. St. tit 16 c 10 § 2, au- 
thorizing the establishment of new 
pounds by selectmen, means a pound 
established in some part of the town 


, 


(Mass.) 408. ‘ 
68. Callan vy. Sether, 31 S. D. 80, 
139 NW 786 


abe: Colp v. Halstead, 63 Ill. A. 
[a] Where the iocation of a pound 


is, by statute, to be determined by 
electors, the board of supervisors 
has no authority to change a loca- 
tion so established. Callan v. Sether, 
SI See Do Osi ON INV a oO. 

70. Pike v. Madbury, 12 N. H. 262 
(holding that a statutory require- 
ment, that an action upon a penal 
statute must be brought within one 
year from the time the right of ac- 
tion accrued, is applicable to an ac- 
tion against a town, under a statute 
imposing penalties for the failure to 
provide a sufficient pound, for each 
year it shall neglect its duty in this 
respect, so that no more than one 
penalty can be recovered in any one 
suit. It was also held in this case 
that the declaration must specify 
the precise year for which the pen- 
alty is claimed). 

71. See Wilks v. Caruthersville, 
162 Mo. A. 492, 142 SW 800. 

72. Wilks v. Caruthersville, 162 
Mo. A. 492, 142 SW 800 (holding that 
a city cannot be held liable for neg- 
ligence in failing to provide a proper 
pound, in an action for the death of a 
horse taken up by the. poundkeeper, 
where the death was not caused by 
the placing of the horse in the pound, 
but occurred by reason of the horse’s 
falling and breaking his neck, on be- 
coming frightened and running away 
while temporarily tied near’ the 
pound). 

73. Greencastle v. Martin, 74 Ind. 
449, 39 AmR 93. See also Wilks v. 


Greencastle v. Martin, 74 Ind. 
449, 39 AmR 93 (holding that a com- 
plaint alleging that the fence of a 
pound, constructed and maintained 
by a city, was not high enough, that 
an animal impounded therein by the 
city was improperly tied, and that, in 
consequence thereof, and without 
plaintiff's fault, the animal sustained 
injuries, states a good cause of ac- 
tion). 

76. Greencastle v. Martin, 74 Ind. 
449, 39 AmR 93 (holding that when a 
pound fence is proved to be sufficient 
by competent and credible witnesses, 
and no testimony to the contrary is 
introduced, the sufficiency of the 
fence is established, and the mere 
fact that an animal confined in the 
pound kills itself by rushing against 
such fence, or by kicking against it, 
or by trying to leap over it, has no 
tendency to prove its insufficiency). 

[a] Improper confinement. — A 
complaint charging negligence in 
building a pound fence too low, in 
tying the animal with a rope too 
long, in failing to post a notice of 
impounding, and in failing to offer 
the animal for sale at a proper time 
is not sustained in the absence of 
evidence that the fence was too low, 
that the animal was improperly tied, 
or that the failure to post notices or 
to sell produced or tended to produce 
the injury complained of. Greencas- 
tle v. Martin, 74 Ind. 449, 39 AmR 983. 

77. Greencastle v. Martin, 74 Ind. 
449, 39 AmR 93. 

78. Greencastle v. Martin, 74 Ind. 
449, 39 AmR 93. (holding that a 
charge of conversion by the city is 
not sustained so as to justify a find- 
ing against the city, where there is 
no evidence of a wrongful appropria- 
tion, or of an intent to make an ap- 
propriation, of an animal impounded 
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thority therefor.”® The appointment, where author- 
ity to make it is conferred, must be in the mode 
prescribed ;*° but unless so required, it 1s unneces- 
sary to require him to take or subscribe an oath.®* 

Filling vacancy. Under a statute providing for 
the filling of vacancies in town offices by appoint- 
ment, a vacancy in the office of poundmaster, caused 
by the failure of the one elected to qualify, may 
be so filled.*? 

[§ 669] 2. Duties—a. In General. It is the duty 
of a poundkeeper to comply with all the require- 
ments imposed by law; otherwise he is a trespasser, 
and as such has no right to the possession of ani- 
mals, or to fees or expenses for caring for them,** 
and his duties are the same whether the taking and 
impounding are lawful or not.*+ He must provide for 
the animals and post notice of their impounding.‘ 

[§ 670] b. To Place and Keep Animal in Public 
Pound. At common law the distrainer might put 
the distress into a common pound, but he was not 
obliged to do so. He might put it into a private 
pound, into his own close, or other inclosure where 
he pleased, which, for this purpose, was a pound.*® 
But, under statutes relative to impounding, a pound- 
keeper has no authority to remove from the pound 
the animals delivered to him, or to confine them 
elsewhere than in the legally constituted pound.*? 
If he is derelict in either of these respects, the 
animals are not regarded as under legal restraint.*® 
An exception to the rule exists where removal is 
necessary to preserve the animals from injury.®°® 

[§ 671] ¢. To Care for Animals in Pound. At 


by a city marshal under an ordi- 
nance). 
79. White v. Tallman, 26 N. J. L. 


specting estrays, 


damage. 


ANIMALS 


inconsistent with other provisions re- 
or respecting the 
impounding of animals found doing 
Johnston vy. Kirchoff, 31 


common law, animals within the pound were re- 


quired to be supplied with food by their owner ;% 


but, where the statute imposes this requirement on 
a poundkeeper, it charges him with a duty the neg- 
lect of which will subject him to liability,®! and 
he cannot excuse his neglect in this respect by 
the fact of his absence from home, for the duty 
can be performed by a servant.°? In the absence 
of any provision of law or express contract, a 
poundkeeper has no remedy against the impounder 
for the expense of keeping and feeding animals 
placed in his charge.®* 

[§ 672] 3. Right to Fees and Gharcseeea In 
General. For the fees and charges to which the 
poundkeeper is entitled by law, he has a.lien on 
the impounded animal,°* which he may detain until 
his demand is satisfied. 95 And, where the fees of 
the impounder °° or the damages assessed ®” are a 
charge against the animal, he may retain the latter 
until sueh charges and damages are paid. But no 
lien exists for any fees or charges other than those 
specified.°’ The claim being based on a legal lia- 
bility, the facts ereating such liability must be 
shown.°? 

[§ 673] b. Loss or Waiver of Lien. This right 
of lien may be lost by the failure of the pound- 
keeper to properly perform the duties imposed upon 
him.t But the forcible removal of the animals from 
the pound does not of necessity terminate the 
keeper’s right to the possession of or lien upon 
them.’ 

[§- 674] 


Action to Enforce. In some eases 


93. Williams v. Willard, 23 Vt. 
369 (holding that, if animals are im- 
pounded without authority of law, 
so that the impounder commits a 


‘Ts 668-674 


67 (holding that a municipal corpora- 
tion has no power to appoint such 
officer unless the authority for that 
purpose is expressly given by its 
charter). 

80. Dillard v. Webb, 55 Ala. 468 
(holding that a charter provision that 
a board of commissioners shall “ap- 
point suitable persons to take charge 
of and keep up said pounds” requires 
the action of the board of commis- 
sioners, and that the power to ap- 
point cannot be delegated to one of 
their number). 

[a] Keeper of new pound.—Under 
a statute providing that, when select- 
men establish a new pound, they 
shall appoint a poundkeeper for it, to 
hold office until a regular appoint- 
ment is made, it was held, in a case 
where a pound had been rendered un- 
fit for use, and another was made 
about fifty rods distant, that the lat- 
ter was not a new pound, and that 
the keeper of the abandoned pound 
became the keeper of the substituted 
pound under his previous appoint- 
ment, and, furthermore, that it was 
immaterial that the old pound had 
been repaired and was in a condition 
to be used. Bosworth v. Trow- 
bridge, 45 Conn. 161. 

81. Wilcox v. Hemming, 58 Wis. 
144, 145, 15 NW 435, 46 AmR 625 
(holding that a poundmaster, ap- 
pointed “from time to time,’ does 
not hold an “office or place of trust’’ 
within the meaning of a city charter 
requiring “every person chosen or 
appointed to any office or place of 
trust” to ‘take and subscribe an 
Onc). 

82. Callan v. Saas SOs 
139 NW 786. 

83. Marshall v. Yoos, 20 Til) A. 
O00. Bulls iv. Kinson, 210 Nb 4a 
Farrar v. Bell, 73° Vt. 342, 50° A,.1107. 

{a] In Minnesota, Gen. St. (1878) 
ec 10 § 87, respecting the duties and 
fees of poundmasters, is applicable to 
the case of animals impounded under 
township regulations, in pursuance of 
§ 16 of the same chapter, and is not 


Sether, 


Minn. 451, 18 NW 315. 

{b] Until rules for the impound- 
ing of animals are adopted by the 
electors, a poundmaster is without 
authority to impound animals. Cal- 
lan v. Sether, 31 S. D. 80, 139 NW 


786. 
Mattison v. Turner, 70 Vt. 113, 
39 A 635. See Clark v. Lewis, 35 Ill. 
417 (holding that, if an animal de- 
livered to a poundkeeper is illegally 
taken up, the latter becomes a tres- 
passer by detaining it). 
13, Vt. 


85. Farrar v. Bell, 342, 50 
A 1107. 

[a] Duty to give notice.——Hurd 
St. Ind. (1998) p 801, requiring per- 


sons taking up estrays to notify the 
town clerk, has no application to 


poundmasters impounding eattle as 
provided on pp 147, 1507 art 4 § 3. 
acligchier Vi. Wachter, “08 7011 AS 
86. Gilmore _v. Holt,” 4 Pick. 
Uae) 258; Collins vy. Larkin, 1 R. 
87. Collins v. Fox, as ote ae 490; 


Collins vy. Larkin, 1 R. 

88. Collins v. Fox, a8, Conn, 490; 
Collins v. Larkin, 1 R. I. 

[a] Removal to feed eats water.— 
If a poundkeeper drives from the 
pound to his barn or pasture crea- 
tures which have been legally im- 
pounded, for the purpose of more 
conveniently furnishing them with 
food and drink, he thereby loses his 
legal control over them. Bills v. 
Kinson, 21 N. H. 448. 

89. Collins vy. Fox, 48 Conn. 490. 


90. Riker v. Hooper, 35 Vt. 457, 
82 AmD 646. 

[a] In,England, by statute, the 
person impounding an animal or 


causing it to be impounded, and not 
the poundkeeper, is required to fur- 
nish it with sufficient Agog and water. 
Dargan v. Davies, 2 Q. et 

He seaig "457, 


91. Riker v. Pooper 
82 AmD 646. 
pneae Farrar v. Bell, 73 Vt. 342, 50 A 


trespass in taking them, it will not 
enable the poundkeeper, in an action 
upon book account, to recover of the 
impounder the expense of keeping 
and feeding them). 

94. Trowbridge v. Bosworth, 45. 

Conn. 166; Martin y. Foltz, 54 Nebr. 
162, 74 NW 418. 
Where the fees are required 
to be fixed by county commissioners, 
the poundmaster is entitled to only 
such fees as the commissioners pro- 
vide for by order. Colp y. Halstead,. 
63 Ill. A. 116. 

95. White v. Clarksville, 75 Ark. 
340, 87 SW_ 630; Schlachter vy. 
Wachter, 78 Ill. A. 67; Folger. v. 
Hinckley, 5 Cush. (Mass.) 263; Mel- 
len v. Moody, 23 Vt. 674. See also 
Harriman v. Fifield, 36 4Vt. —341 
(where the property was confined in 
a private close, as authorized by stat- 


ute). ; 
96. Folger v. Hinckley, 5 Cush. 
(Mass.) 263. 
97. White v. Clarksville, 75 Ark. 


340, 87 SW 630; Mellen v. Moody, 23 
Vt. 674. 


98. .Martin v. Foltz, 54 Nebr. 162, 
74 NW 418. 
Mees Colp v. Halstead, 63 Tll. A. 


1. Kila v. Kahuhu, 8 Hawaii 212 
(holding that, if a poundkeeper has 
not followed the statute in the acts 
required of him up to and including 
the sale, the owner of the legally 
impounded animal, illegally sold, can 
recover its full value of the pound- 
keeper, without allowance of pound, 
fees and expenses). 

2. Trowbridge vy. Bosworth, 45 
Conn. 166, 168 (where the court said: 
“And, after the cattle had been forci- 
bly and illegally taken from the 
pound and from the possession of 
Trowbridge as keeper, his right to 
a lien would authorize him to de- 
mand and have a return of them to 
the pound, to be there detained sub- 
ject to his lien until released by 
some legal method’). 


For later cases, developments and changes in op law see cumulative Annotations, same title, page and note number. 
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§§ 674-679] 


the poundkeeper is required to sue for the penalty 
and for the expense of keeping the animal.* 

[§ 675] 4. Liabilities. If a public poundkeeper 
illegally impounds* or sells® cattle, he is liable 
therefor, and, if he has entered into a bond with 
‘sureties, they also are liable.© A poundkeeper is 
not liable, however, for the wrongful act of the 
person taking and impounding an animal,’ although 
the circumstances may be such as to render them 
both liable.® 
_ [§ 676] C. Rescue and Pound Breach—l. Defi- 
-nitions—a. Rescue. Rescue, by the common law and 
-within statutes declaratory thereof, consists of the 
taking away and setting at liberty of cattle or 
other animals from the actual possession of one who 
-has taken them up or distrained them, and who is 
driving or conveying them to a pound.® The rescue 
‘is complete, although the animals, are never out 
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[3C.d:] 19 


must be of the kind which the possessor is entitled 
to retain possession of under the statute.'” 

[§ 677] b. Pound Breach. Pound breach is the 
act or offense of breaking a pound and conveying 
away or setting at large cattle or other animals 
therein confined.'* 

[§ 678] 2. Persons Liable. Any person who 
direetly or indirectly liberates, or aids and assists 
in liberating, animals from: their lawful custodian 
is liable to the party sustaining damage.’ But 
the owner of the animals is not responsible for the 
acts of a wrongdoer who liberates them.'® 

[§ 679] 3. Civil Actions—a. In General. At 
common law, for the taking back by force of ani- 
mals distrained, the distrainer had a remedy in 
damages, either by a writ of rescous, in case they 
were going to the pound, or by writ de parco fracto, 
or pound breach, in case they were actually im- 


1 


-to him and impounded.°® 


im ; Se; Riker v. Hooper, 35 Vt. 457, 82 
'AmD 646. 
if {a]. In Mlinois, under Rev. St. c 
8, prohibiting domestic animals from 
running at large, requiring the com- 
missioners of highways and town- 
ships to prepare a, pound, and mak- 
i ing it the duty of the poundmaster 
to enforce the provisions of the act, 
-and c 14 § 5, requiring the state’s 
attorney to commence and prosecute 
all actions, civil and criminal, in any 
court of record in his county, in 
which the people of the state or the 
county may be concerned, it was the 
legislative intention that the provi- 
sions of the act should be enforced 
_ by the poundmaster, although not ex- 
clusively by him, through the state’s 
attorney, in the name of the people. 
Palmer y. Peo., 109 Ili. A. 269. 
; 4 Kansas City v. Minor, 89 Mo. 
A. 617. 

[a] Notice of action.—A pound- 
_ keeper acting as such in good faith, 
although not regularly appointed, is 
- entitled to notice of action. Denison 
'-y. Cunningham,, 35,U. C. Q. B. 383. 
5. Sargeant v. Allen, 29 U. C. Q. 
B. 384. 

6. Kansas City v. Minor, 89 Mo. 
A. 617, 620 (where the court said: 
_ “The point made by the sureties is, 

that since the bond is only condi- 
tioned for the faithful performance 
of the duties of the office of im- 
pounder, and that the petition, on its 
face, shows that it was not the im- 
pounder’s duty to impound said cat- 
tle, therefore, there was no breach 
of the condition. Which point 
amounts to this: That since it is not 
the impounder’s duty to impound cat- 
tle which are not running at large, 
the sureties cannot be held if he 
does impound them. The point is 
clearly unsound. He took and im- 
pounded the cattle as’ impounder. 
He took and held them by authority 
of his office. Were those acts faith- 
ful performances of his duty? He 
acted as impounder, colcre officii, and 
his acts were either acts of duty, or 
a violation of duty. If the latter, as 
they undoubtedly were, they come 
within the letter of his bond’’). 

7. Mattison v. Turner, 70 Vt. 113, 

In Badkin v. Powell, Cowp. 

476, 478, 98 Reprint (1195,. Lord 
Mansfield said: ‘The pound is the 
custody of the law: and the pound- 
keeper is bound to take and keep 
whatever is brought to him, at the 
peril of the person who brings it. 
There is no judgment, no direction, 
no written warrant or examination 
to be had by him. . . . He does noth- 
ing to ratify it: but only takes the 
cattle as he is obliged to do, at the 
peril of the person who brings them. 


of view of the impounder and are finally yielded 
The rescue will be deemed 
-a violent taking, although there is no positive vio- 
lence or use of menacing or threatening words." 
To constitute a rescue under a statute, the animal 
‘ 


pounded.'® . The 


If wrongfully taken, they are an- 
Swerable, not he. It would be ter- 
rible, if a pound-keeper were liable 
to an action for refusing to take cat- 
tle in, and were also liable in an- 
other action for not letting them go.” 

[a] A statute providing that a 
poundkeeper may require security of 
the impounder under certain circum- 
stances will not import that the 
keeper shall be liable for the wrong- 
ful act of the impounder in taking 
the property. Mattison v. Turner, 70 
Vt. 113, 115, 39 A 635 (where it was 
said: “This statute does not, by 
implication or otherwise, impose lia- 
bility upon the pound-keeper for the 
wrongful act of the impounder in 
taking and impounding a beast. It 
does not provide an adequate indem- 
nity for such a liability. The pound- 
keeper mav demand security, but he 
cannot refuse to perform his duty as 
pound-keeper, until the impounder 
has neglected for twenty-four hours 
to furnish it; and, if he is holden for 
the wrongful act of the impounder in 
taking and impounding the beast, a 
liability may become fixed by an ac- 
tion of replevin, long before the ex- 
piration of this time, for which the 
statute gives no indemnity, and from 
which it has provided no escape. 
Had the legislature intended to im- 
pose such a liability, it would have 
used apt words for that purpose, and 
made it lawful for a pound-keeper to 


refuse to perform any official act 
until security was furnished’’). 
8. Buist v. McCombe, 8 Ont. A. 


598. 

9. Vinton y. Vinton, 17 Mass. 342; 
Hamlin vy. Mack, 33 Mich. 103; Col- 
ins! Ve duarine lady elk. 


10. Vinton v. Vinton, 17 Mass. 342. 
11. Hamlin v. Mack, 33 Mich. 103. 
12. Berry v. Ripley, 1 Mass. 167. 

[a] “Stock,” in the Iowa statute 


making it an offense to release dis- 
trained stock, includes swine. State 
v. Clark, 65 Iowa 336, 21 NW 666. 4 

[b] Neat cattle.—The penalties of 
Mass. St. (1788) ¢ 65 § 6, for pound 
breach or otherwise delivering crea- 
tures from a pound, are, by Mass. St. 
(1799) e 61, extended to neat cattle. 
Com. v. Beale, 5 Pick. (Mass.) 514. 

18. Com. vy. Beale, 5 Pick. (Mass.) 
514; 3 Blackstone Comm. 12,°146. See 
also. State v.. Young, 18 N. H.. 543, 
545 [quot Gilbert Law Distresses 75], 
to the effect that, “by the common 
law, if a man break the pound or 
the lock of it, or part of it, he greatly 
offendeth against the peace and doth 
a trespass to the king, and to the 
lord of the fee,” etc., “in breach of 
the peace, and to the party and de- 
lay of justice; and therefore hue and 
ery is to be levied against him as 


remedy under the statutes, unless 


specially prescribed, seems to be trespass, or some 
kindred form of action.‘? 
the poundkeeper cannot bring an action, but it must 


If a pound is broken 


against those who break the peace. 
And the party who distrained may 
take the goods again, wheresoever he 


Driving or conveying away or 
setting at large is an essential part 
of the offense of pound breach. The 
mere breaking of a pound in which 
nothing is impounded is not a pri- 
vate injury entitling anyone to an 
action, and no difference exists in the 
definition of the civil injury and in 
that of the public offense. State v. 
Raa 18'°N! Hi 543 2 ‘Chitty “Cra. 


[b] Pound breach not an opposi- 
tion of marshal in execution of duty. 
—Breaking a pound and liberating a 
cow confined therein is not opposing 
and interrupting a city marshal in 
the execution of an ordinance requir- 
ing him to take up and impound cat- 
tle. Rome v. Omburg, 22 Ga. 67. 

14. Pierce v. Josselyn, 17 Pick. 
(Mass.) 415 (where, after a cow 
legally impounded had been rescued, 
the owner met the persons by whom 
it had been released and, with full 
knowledge of the facts, aided them in 
driving it to his house, and it was 
held that he was liable). 

[a] Evidence — declarations of 
agents.—To prove that one aided ina 
rescue it is not necessary to show 
that he was personally at the pound, 
or that he broke down the inclosure 
and drove the cattle away, but it is 
enough if he indirectly participated; 
hence, the declaration of his agents 
while pursuing a common plan, and, 
in furtherance of it, after the ani- 
mals had been distrained and im- 
pounded, are his declarations, and are 
evidence against him. WHanbest v. 
Heerman, 2 Walk. (Pa.) 471. 

15. Trowbridge v. Bosworth, 45 
Conn. 166 (holding that, where im- 
pounded animals, let out by persons 
unknown, without complicity on the 
part of the owner, returned to the 
owner’s inclosure, and the pound- 
Keeper notified him of the fact but 
did not demand them or go for them, 
but brought replevin, the owner was 
not liable until a demand and a re- 
fusal by him to give up the cattle, or 
to allow the keeper to take them 
from his inclosure). 

16. Collins v. Larkin, 1 R. 1. 219; 3 
Blackstone Comm. 146; Coke Litt. 47b. 


17. Sheridan v. Spare, 2 Kulp 
(Pai) we ee 
[a] Treble damages.—In a _ pro- 


ceeding to recover treble damages 
for a rescue, the additional costs and 
expenses caused by the rescue con- 
stitute a part of the damages which 
may be trebled. Hanbest v. Heer- 


'man, 2 Walk. (Pa.) 471. 
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be brought by the person who distrained the ani- 
mals there impounded.1® 

[§ 680] b. Defenses. At common law, if a dis- 
tress was unlawfully made, the animals might be 
taken back by their owner, even on the way to the 
pound,!® and the illegality of the distress might be 
shown by the owner in an action against him for 
rescuing them after they had been distrained and 
before they were impounded;”° but, once the dis- 
tress was within the pound inclosure, if the owner 
took the cattle by force, he became lable to an 
action for pound breach, and could not justify by 
any illegality in the original taking, however wrong- 
ful it might have been, for the reason that the 
distress was in the custody of the law, as distin- 
guished from the custody of a party, and no one 
could be justified in taking it from the custody of 
the law.24_ In Massachusetts, the common-law rule 
has been changed by statute so as to preclude the 
rescuer from showing in either case that the original 
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taking was such as to render the impounding 
illegal.?? 


ANIMO.! With the intention or design.” 
Animo furandi. An intent fraudulently to appro- 
priate goods to the taker’s own use, or wholly to 


[§§ 679-684 


[§ 681] c¢. Pleading. In a penal statutory action 
for a rescue, an allegation that the wrongful act 
was contrary to a statute is equivalent to charging 
that it was committed contrary to the form of the 
statute.*8 

[§ 682] ad. Issues and Proof. In an action to 
recover a penalty for the rescue of animals, an 
allegation in the writ that they were found in the 
highway is a material averment which must be 
proved as laid.*4 

[§ 683] 4. Criminal Prosecutions *> —a. In Gen- 
eral. Pound breach is an offense at common law,?® 
and also has been made so by statute.*7 Driving or 
conveying away the catile impounded is an essential 
element of the offense of pound breach;?% and to 
authorize a conviction a criminal intent must ap- 
pear,?® and the liability of the accused must be 
clearly made out.®° 

[§ 684] b. Defenses. Upon trial of an indict- 
ment for pound breach the illegality of the distress 
cannot be shown in defense.*+ 


deprive the owner of them;* a taking with intent to 


make use of.* 
ANIMUS. Intention; disposition; will.> 


18. Aston, J., in Badkin v. Powell, | leasing impounded stock within a ;cases the words “animo furandi” 


Cowp. 476, 479, 98 Reprint 1195. 


statute denouncing the offense). 


have been treated as meaning ‘with 


195 “Collins. v. Larkin, } Rit. 219- 31. Com. vy. Beale, 5 Pick. (Mass.) | intent to make use” rather than 
20. 3 Blackstone Comm. 12. 514. And see Bray vy. State, 11 Ga. | “with intent to unlawfully appropri- 
21... Collins’ y:..Garkin, 1. BR. I. 219; | A. 199574 SH 1092. ate’). 

3 Blackstone Comm. 12. 1. See Animus post. 5. oBurrilis cap: 
22. Field v.- Coleman, 5 Cush. 2... burril (oD [a] “The animus [as applied to 


(Mass.) 267 (an action on the case [a] Animo ‘et corpore.—By the | domicile] is the intention of residing 


for rescuing sheep distrained for go-|mind and the body. 


By both inten-|permanently, or for an indefinite pe- 


ing at large, and not under the care et and physical action. Rapalje &|riod.” Pickering v. Winch, 48 Or. 


of a keeper, on the common and _un-]|L 


500, 509, 87 P 768, 9 LRANS 1159. 


divided lands of the island of Nan-| 38. See 2 Archbold Cr. Pr. 336 {b] Animus adimendi.—The inten- 
tucket, where it was held to be no} [quot Gardner v. State, 55 N. J. L.|tion of adeeming. Adams Gloss. 


defense that the place where the|]17, 26, 26 A 30]. 


(c] Animus cancellandi.—The in- 


sheep were taken and the place where fa] Lucri causa compared.—(1)| tention of canceling. Burrill L. D. 


they were rescued were uninclosed | ‘Eyre, C. B.... 


says, ‘larceny is the | [cit Perrott v. Perrott, 14 Hast’ 423, 


lands, held in severalty, that, be-| wrongful taking of the goods with | 439, 104 Reprint 665]. 

tween the taking and the rescue, the/}intent to spoil the owner of them [ad] Animus capiendi.—The inten- 
sheep were continuously on_ said|lucri causa;’ and Blackstone says, | tion to take. Bouvier L. D. 

lands, and that defendants were the |‘the taking must be felonious; that [e] Animus custodiendi.—Inten- 
proprietors of such lands and thejis, done animo furandi, or, as the|tion of keeping. Rapalje & L. L. D. 
owners of the sheep rescued); Melody | civil law expresses it, lucri causa.’ {f] Animus dedicandi.—(1) The 


v. Reab, 4 Mass. 471. 


The point arrived at by these two]/intention of dedicating. Adams 


23. Cleaves v. Jordan, 35 Me. 429. | expressions, animo furandi and lucri | Gloss. (2) “The vital principle of 
24. Cleaves v. Jordan, 34 Me. 9]|causa, the meaning of which has|dedication is the intention to dedi- 
(where proof that the animals were|been much discussed, seems to be|]cate, the animus dedicandi.” Wag- 
found on a townway was held in-|this: That the goods must be taken | geman vy. North Peoria, 42 Ill. A. 132, 


sufficient). 

25. [a] Form of an indictment 
for pound breach see State v. Young, 
ASN et. po 48. 

26. State v. Young, 18 N. H. 543, 
544 (where the court said: ‘Pound 
breach is among the offences cogniz- 
able in the sheriff’s court, as being 
common grievances, in direct con- 
tempt of the authority of the law by 
which pounds are provided for the 
legal detainment of distresses, &c. 3 
Hawk. P.>€r, 144’). 

27. See Anderson v. Peo., 28 Ill. 
A SIT Statel Wao ebumter, LS YN. IC! 
1196, 24 SE 708. 

28. State v. Young, 18 N. H. 543. 

29,. Bray W.. State, 11 Ga. A. 199) 
74 SE 1092. ° 

30. Bray v. State, 11 Ga. A. 199, 
74 SH 1092 (holding that, where de- 
fendant and a person deputized as a 
bailiff by a justice of the peace took 
an animal from the pound, under a 
possessory warrant apparently valid 
and regularly issued by a justice, de- 
fendant could not be convicted of un- 
lawfully breaking the pound and re- 
leasing an animal, in violation of Ga. 
Pen. Code [1910] § 584); State v. 
Hunter, 118 N. C. 1196, 24 SE 708 
(holding that, where the prosecutor 
drove hogs into an inclosure while 
defendant was in pursuit of them 
and in his view, and after a message 
to him not to imprison them as she 
was trying to catch them, defendant 
was not guilty of the offense of re- 


into the possession of the thief with | 133 


the intention of depriving the owner 
of his property in them.” State v. 
Slingerland, 19 Nev. 135, 140, 7 P 280. 
(2) “In commenting on the words 
animo furandi and lucri causa, Mr. 
Roscoe says: ‘The point aimed at 
by these expressions seems to be 
this, that the goods must have been 
taken into the possession of the thief 
with the intention of depriving the 
owner of his property in them.’” 
Gardnherzv., State, bomNe Je du. Lt 26; 
26 A 30 [quot State v. Slingerland, 
19 Nev..135, 7 P 28011. 

[b] Felonious taking. — Laying 
hold of, seizing or grasping an ar- 
ticle with the hands or otherwise, 
animo furandi, constitutes a felo- 
nious taking. State v. Chambers, 22 
W. Va. 779, 789, 46 AmR 550. 

{[c] Larceny and robbery.—IJIn 
State v. Wasson, 126 Iowa 320, 322, 
101 NW 1125, the court said: “To 
constitute the crime of robbery, there 
must be larceny from the person, 
within the meaning of the law. 
There can be no larceny or robbery 


where a person takes his own prop-. 


erty, or where he takes the property 
under a bona fide belief that it is his 
own. In other words, it is essential 
that the taking be animo furandi. 
State v. Hollyway, 41 Iowa 200, 20 
AmR 586.” 

4 West Pub. Co. v. Edward 
Thompson Co., 169 Fed. 833, 881 
(where it was held that in copyright 


. \ 

{g] Animus defamandi.—The in- 
tention of defaming. The phrase ex- 
presses the malicious intent which is 
essential in every case of verbal in- 
jury to render it the subject of an 
action for libel or slander. Black L. 


D. 

[h] Animus delinquendi.—The in- 
tention of abandoning. Adams Gloss. 
[i]. Animus derelinquendi.—“That 
simple affection of the mind, by 
which a person wills that a thing 
previously his property should na 
longer remain so, without reference 
to any particular transference, con- 
stitutes what is called the animus 
derelinquendi.” Napier Prescription 
10 [quot Rhodes v. Whitehead, 27 
Tex. 304, 312, 84 AmD 631]. 

[j] Animus differendi.—The inten- 
tion of obtaining delay. Black L. D. 

[k] Animus donandi.—The inten- 
tion of giving. Burrill L. D. 

{1] Animus furandi—The inten- 
tion to steal. Bouvier L. D. See 
Larceny [25 Cyc 45]. 

_[m]_ Animus lucrandi.—The inten- 
tion of gaining. Burrill L. D. 

_{n] Animus manendi.—An inten- 
tion of always remaining. Berry v. 
Wilcox, 44 Nebr. 82, 85, 62 NW 249, 
48 AmSR 706; Harral v. Harral, 39 N. 
J.’ Eq. 279, 285, blo AmR. 1% [quot 
Watkinson v. Watkinson, 68 N. J. Eq. 
632, 638, 60 A 931, 69 LRA 397, 6 
sath ce 326]. See Domicile [14 Cye 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


as. 


Animus et factus. 


merly given to the Year Books.® 


_ ANNEALING. The process used to render glass, 
iron, ete., less brittle by allowing them to cool very 


gradually from a high heat.?° 


ANNEE. A French word meaning ‘‘year.’’ 1 


a Animus morandi.—The inten- 
“as to remain, or to delay. Black 


[p] Animus possidendi.—The in- 
tention of possessing. Black L. D. 
i {4] Animus quo.—The intent with 
which. Black L. D. 
{r] Animus recipiendi-—The in- 
tention of receiving. Burrill L. D. 
{[s] Animus recuperandi.—The in- 
_ tention of recovering. 
He pelt Loce. de Jure Mar. lib 2 c 4 § 


[o] 


i; 
! {t] Animus republicandi.—The in- 
tention to republish. Black L. D. 
Animus residendi see Residence 

[34 Cye 1649]. 

} {u] Animus restituendi.—An in- 

tention of restoring. Bouvier L. D. 

[v] Animus revertendi.—The in- 
tention or disposition of returning. 
Pan Gloss. See Citizens [7 Cyc 

{w] Animus revocandi.—The in- 
tention of revoking. Burrill L. D. 
See also In re Colbert, 31 Mont. 461, 
468, 78 P 971, 80 P 248, 107 AmSR 
439, 3 AnnCas 952. 

[x] Animus testandi.—(1) Inten- 
tion of willing; intention or purpose 
to make a will. Burrill L. D. (2) 
To make a valid will the testator 
must have had the “animus testan- 
di’; that is, his own free conclusion 
and wish to adopt the particular last 
will offered for probate. Bacon calls 
it “a mind or serious intention to 
' ‘make such a will.” Farr v. Thomp- 
son, 28 S. C. L. 93, 108. 

6 Rapalje & L. L. D. (used to 
denote those acts which become ef- 
fective only when accompanied by a 
particular intention). See also Wat- 
kinson v. Watkinson, 68 N. J. Hq. 
632, 60 A 931, 69 LRA 397, 6 AnnCas 
326; Harral v. Harral, 39 N. J. Eq. 
725, 51: AmR 17. ; 

7, A maxim meaning “It is to the 
intention that all law applies.” Bou- 
vier L. D. 

[a] Applied in: Hogans v. Car- 
ruth, 19 Fla. 84, 90; Watters v. Bre- 
din, 70 Pa. 235, 237. ; 

. A maxim meaning “The intent 
of a man is the soul of his writing.’ 
Morgan Leg. Max. 


[a] Applied in: Olmsted _v. Olm- 
sted, /38' Conn. 1309,, 3345) Berry” Vv. 
Perry, 3 Bulstr. 62, 63, 81 Reprint 
54, 

9. Burrill L. D. [cit 9 Lond. Leg. 
Obs. 323]. ; 

10. Fried. Krupp v. Aktien-Gesell- 


schaft Midvale Steel Co. 191 Fed. 


588, 607, 112 CCA 194. 


[a] Effect of annealing.—In Fried. 
Krupp Aktien-Gesellschaft _v. Mid- 
vale Steel Co., 191 Fed. 588, 607, 
112 CCA 194, the court said: ‘ ‘The 


effect of the annealing treatment is 
to replace the iron-like grains caused 
by the carbonizing stage by a differ- 
ent grain which is called fibrous’; 
and ‘the term ‘fibrous’ is a generic 
one used in the steel-making art to 
denote a condition in contrast to the 
erystalline state. In the statement 
of the general properties of steel and 
the practice of steel-making which 
Prof. Langley made at the outset of 
his testimony, he, in effect, describes 
the method of annealing in order to 
grain refine and produce a fibrous 
toughness.” 5 
ll. Thibeault v. St. Jean Baptist 
Assoc., 21 R. I. 157, 42 A 518 (hold- 
ing that the French word “année,’ 
as used in the by-laws of a beneficial 
society providing a sick benefit of 
five dollars per week during thirteen 
weeks only of the same year, was 


[3 C. J.-13] 


Intention and act.® 

ANIMUS AD SE OMNE JUS DUCIT.7 

ANIMUS HOMINIS EST ANIMA SCRIPTI8 
ANNALES or ANNI ET TEMPORA. Titles for- 


Black L. D.: 


ANIMUS—ANNEX 
ANNEX.” 


Annexed. 


construed to mean the period of a 
year and not a calendar year). 


12. See Annexation post. 

13. Livermore v. Phillips, 35 Me. 
184, 187. 

14. Maumee School Tp. v. Shirley 


City, 159 Ind..423, 425, 65 NEI 285. 

15. Merritt v. Judd, 14 Cal. 59, 64; 
Dauphin County v. Saint Stephen’s 
Church, 3 Phila. (Pa.) 189, 190. 

[a] “By the expression, ‘annexed 
to the freehold,’ is meant, fastened 
to or connected with it; mere juxta- 
position, or the laying of an object, 
however heavy, on the freehold, does 
not amount to annexation.” Merritt 
v. Judd, 14 Cal. 59, 64. To same ef- 
fect Elwes v. Maw, 3 East 38, 102 Re- 
print 510, 12 ERC 193. 

[b] “Appurtenant” distinguished. 
—“‘The word ‘annexed’ is defined by 
lexicographers to mean ‘joined at the 
end, connected with, affixed.’. It has 
a different and less extensive mean- 


ing than the word ‘appurtenant,’ 
which signifies ‘belonging to, or per- 
taining . to of right.’ Dauphin 
County v. St. Stephen’s Church, 3 
Phila. (Pa.) 189, 190. 

LG sacillyaives Wallis, tevisiy Gaye rss 


Loehr v. Peo., 132 Ill. 504, 511, 24 NE 
68; Hamilton County v. Mannix, 9 
Oh. Dec. (Reprint) 189, 191, 11 Cinc- 
LBul 184. 

[a] “Attached” synonymous.—(1) 
Where a statute required that on 
foreclosure of a chattel mortgage an 
affidavit to foreclose should be ‘an- 
nexed”’ to the mortgage, and be re- 
turned therewith to the clerk’s office, 
it was held that the requirement that 
the affidavit should be annexed was 
prima facie complied with by state- 
ment that the affidavit and mortgage 
were “attached” together, the term 
“attached” being practically synony- 
mous with the term “annexed.” Bos- 
worth v. Matthews, 74 Ga. 822, 823. 
(2) And where the affidavit was 
written on the back of the mortgage 
it was “annexed” thereto, within the 
meaning of the statute. Lilly v. Wil- 
HS, sae Gano. (3) But where a 
statute required that the certificate 
should be on the back of the instru- 
ment, it was held that it was not 
sufficient to write the certificate on a 
separate paper and annex it to the 
instrument. The court said: “This 
provision, enlarged so as to authorize 
the officer to administer the oath, is 
continued to the present time. In 
Rev. St. c 76 § 2, it) reads, ‘and a 
certificate of the oath shall be made, 
stating the date of its administra- 
tion, on the back of the execution, 
by the person who administered it.’ 
The meaning of this language would 
seem to be unmistakable. That which 
is written upon a separate piece of 
paper is not upon the ‘back of the 
execution’ even though the paper may 
be, at one corner, affixed to it. If it 
were affixed throughout so that it 
could not be removed, it might be- 
come a part of the execution and a 
compliance with the law but not 
otherwise. That this construction of 
the statute is in accordance with the 
intention of the legislature, is evi- 
dent, not only from the language 
used but also from another provision 
of the statute relating to the same 
general subject. By the revision of 
1857, c 76 § 3, the appraisers are to 
make their return ‘on the back of 
the execution.’ In 1863, c 165, this 
was amended by adding the words, 
‘or annexed to the execution,’ leaving 
the provision in relation to the cer- 
tificate of the oath the same as be- 


[3C.F:] 193 


To unite one thing to another;’* to 
add or unite to something already existing; to sub- 
join; to affix; as, to unite a province to a kingdom, 
a codicil to a will, a condition to a grant.*4 

Fastened to; connected with;'® at- 
tached or fastened to;1° affixed;17 firmly united ;7* 
joined at the end. 
means physically joined to,?? but it has been held 


It has been said that annexed 


fore. Thus showing clearly that the 
legislature understood that a return 
‘on the back’ was not the same as 
one ‘annexed,’ and although it might 
seem desirable to change the law in 
respect to the return of the ap- 
praiser, it was not so' in respect to 
the certificate.” Hall v. Staples, 74 
WEG TS cis 

17. Dauphin County v. St. Ste- 
phen’s Church, 3 Phila. (Pa.) 189, 190. 


18. Ballard v. Bancroft, 31 Ga. 
503, 506. 
[a] Placing papers loosely to- 


gether.—(1) Writing and signing a 
process on a separate paper from 
that on which the original petition 
is extended, and then placing the pa- 
per containing the process loosely 
within the folds of the petition, is 
not in compliance with the provision 
which requires that the process shall 
be annexed to the petition. The 
court said: ‘We hold that process 
must be either written, or printed 
and-written, on the same paper with 
the declaration, or if written on dif- 
ferent paper, that must be securely 
attached by wax, or by tape, or some 
other safe ligature, to the declara- 


tion. Nothing short of this, is a 
compliance with the law.” Ballard v. 
Bancroft, idle Ga. £503,4,506ae G2) Sie 


Saco v. Hopkinton, 29 Me. 268, 272, 
the court said: ‘The laying a loose 
paper within the folds of a writ does 
not make it any part of the writ, nor 
can it be said with any propriety of 
language to be annexed to the writ. 
The removal of such paper by the 
plaintiff would not be a mutilation of 
his writ, nor render him amenable to 
any one.” 

19. Dauphin» County, v.. Sta Ste= 
phen’s Church, 3 Phila. (Pa.) 189, 190. 

20. Hamilton County v. Mannix, 
9..-Oh... Dee. 4 .GReprint); 1895. 197,91 
CincLBul 184. 

[a] For example.—Under a stat- 
ute exempting from taxation churches, 
“with the grounds thereto an- 
nexed, for the occupancy and bet- 
ter enjoyment of the same,” it was 
held that a parsonage “at a distance 
from the church, many lots and a 
street intervening, and held by the 
corporation by a different title from 
the other property,” was not an- 
nexed so as to be exempt under the 
statute. Dauphin County v. St. 
i pein Church, 3 Phila. (Pa.) 189, 
[b] Fastening by cord or wire.— 
In construing a statute requiring 
that a tax collector’s warrant shall 
be annexed to the collector’s book the 
court said: “Whether it shall be 
written on some page of the collect- 
or’s book, or whether it shall be writ- 
ten on a separate sheet of paper and 
in some mode fastened to the book, 
the legislature has not determined, 
and in the absence of any mode be- 
ing pointed out, we are inclined to 
think the statute will be complied 
with if the warrant should be an- 
nexed in any manner whatever. It 
might be annexed by mucilage, it 
might be fastened by eyelets; and we 
see no reason why it may not be tied 
or fastened to the book by a cord, or 
by wire, aS was done in this case.’’ 
Poehe v. Peo., 132 Ill. 504, 511, 24 NE 

{c] Referring to another paper.— 
(1) Where an agreement referred to 
a clause in a former agreement, and 
provided that it should extend to the 
new agreement as if it had been re- 
peated therein, it was held that the 
clause referred to could not be con- 


194 [3C0.J.] 


that things may be annexed without being in actual 


contact.?? 


ANNEXATION. The union of one thing to an- 
adding, joining, or 
uniting one thing to another; generally spoken of 
the connection of a smaller or subordinate thing 
So, the incorpora- 
tion of newly acquired territory into the national 
domain, as an integral part thereof, is called ‘‘an- 
nexation,’’ as in the case of the addition of Texas 
(Cross References.**) 
ANNICULUS. A child a year old.”° 


other;??- the act of attaching, 


with a larger or principal thing. 


to the United States.?* 
ANNI ET TEMPORA.’® 


sidered as “annexed to” the new 
agreement so as to make an addi- 
tional stamp necessary on the ground 
of the agreement with the clause 
containing more than one thousand 
and eighty words. Attwood v. Small, 
(Be & C390, 391) 14) CE 78, 108 
Reprint 768. (2) ‘Under Rev. St. ¢ 
108 § 2, which requires that, where a 
specific demand only is submitted to 
arbitration, it shall be annexed to 
the agreement and signed by the 
party making it, it was held that, 
where the submission recited the de- 
mand, it was annexed within the 
terms of the statute, and that, as the 
demand submitted was specified in 
the submission, and the submission 
was signed by plaintiff, the demand 
Mey signed. Deering v. Saco, 68 Me. 
21. Cobbossee Nat. Bank vy. Rich, 
81 Me. 164, 171, 173, 16 A 506 (where 
the court, in construing a statute di- 
recting that “to effect a composition 
the debtor is to produce at a meeting 
of the creditors an affidavit signed 
by him, to be sworn to before the 
judge or register, to contain among 
other things this statement, ‘My as- 
sets and liabilities are correctly 
stated in the schedule hereunto an- 
nexed and signed by me,’” said: 
“The papers are on file together, pre- 
sumably with filings noted thereon, 
are evidenced by descriptive head- 
ings and by the signature of the 
debtor, and are proved by the testi- 
mony of the judge to be the identical 
papers sworn to before him. In the 
late U. S. bankruptcy act, only. filing, 
not annexing, was required. It may, 
we think, well be considered, in view 
of the facts disclosed, that there was 
an annexing of the schedules to the 
affidavit. The word is not necessarily 
to be confined to a narrow and strict 
sense. Thi:gs may be annexed with- 
out remaining in actual contact with 
each other’’). 

[a] Papers together in envelope.— 
Where a statute required that a mag- 
istrate’s certificate should be an- 
nexed to the deposition, it was held, 
where the deponent referred in his 
answer to certain books, making 
them a part of his answer, and the 
books together with the deposition 
were inclosed in a wrapper, sealed 
up, and directed to the clerk of the 
court, that this was a sufficient com- 
pliance with the statute. The court 
said: “Tf not the best, it is one 
method of annexation, bg the 
meaning of the statute.... Sav- 
age v. Birckhead, 20 Pick. see 
167, it was held that a deposition, 
taken under a commission, which was 
not annexed to the commission, or 
the interrogatories, was sufficiently 
connected by the envelope and official 
seal, and as much so as if attached 
by a ribbon. In either case there 
might be fraud or mistake; but in the 
absence of any suggestion of it, the 


objection cannot prevail.” Shaw v. 
McGregory, 105 Mass. 96, , 

22. Bouvier L. D. 

23. Maumee School Tp. v. Shirley 


City, 159 Ind. 428, 426, 65 NE 285 
[cit Black L. D.]. 

[a] “Division” distinguished. — 
Livermore v. Phillips, 35 Me. 184, 
188; Hallowell v. Bowdoinham, 1 Me. 


_ 129, 132. 


ANNEX—ANNOYANCE 


Lord.’’ 28 


ANNOY.* 


[b] Actual and constructive an- 
nexation.—In the law of fixtures ac- 
tual annexation includes every move- 
ment by which a chattel can be 
joined or united to the freehold. 
Constructive annexation is the union 
of such things as have been holden 
parcel of the realty, but which are 
not actually annexed, fixed, or fas- 
tened to the freehold. Black L. D. 
[cit Sheppard Touchst. 469; Amos & 
TPEBiIXt. 23]. 

24. Annexation: 

After opening deposition see Deposi- 

tions [13 Cyc 938]. 

Bulk Pree uuee see Depositions [13 
One 938]. 


Account to pleading: 

Generally see Accounts and Ac- 
counting § 161. 

Allegation of see Accounts and 
Accounting § 166. 

Affidavit of good faith to chattel 
mortgage see Chattel Mortgages 
[6 Cye 1002]. 

Certificate of: 

Acknowledgment to written in- 
strument see Acknowledgments 
LE Cyasei3s9o) eulsed, 

Officer to deposition see Deposi- 
tions [13 Cyc 943]. 


Exhibit to: 
eke see Equity [16 Cyc 
Deposition see Depositions [13 
Cye 338s 


Order or commission for taking 
deposition see Depositions [13 
Cyc 889]. 

Fee oane, see Pleading [31 Cyc 


Fixture to realty see Fixtures [19 
Cye 1036]. 
Interrogatories to: 
Amended petition see Discovery 
[14 Cye 354]. 


ae see Discovery [14 Cyc 
Commission see Depositions [13 
Cye 899]. - 
Letters: 


Of third party to answer to in- 
terrogatories see Discovery [14 
Cye 358]. 

To deposition see Depositions [13 
Cye 938]. 

Memorandum to deposition see De- 

positions [13 Cyc 938] 

Originals or copies see Depositions 

[13 Cye"939]¢ 

Photographs to deposition see De- 

positions [13 Cye 938]. 

Process to pleading see Process [32 

Cye 449]. 

Schedule and receipts to answer 

see Hiquity [16 Cyc 309]. 

State see States [36 Cyc 834]. 
Territory to: 
[Liar ye 


County see 
361]. 
Municipal corporation see Munic- 
ipal Corporations [28 Cye 184]. 
School district see. Schools and 
School Districts [35 Cyc 856]. 
Town as affecting settlement of 


Counties 


pauper see, Towns [30 Cyc 
1095, 1129]. 

25. Black L. D. 

[a] Maxim.—Anniculus' trecente- 


simo sexagesimo—quinto die dicitur, 
incipiente plane non exacto die, quia 
annum civiliter non ad momenta 
temporum sed ad dies numeramur, 
meaning ‘We call a child a year old 


a 


ANNIHILATED. Extinguished.?? 
ANNO DOMINI. Literally ‘‘In the year of our 
Commonly abbreviated A. 
Latin words ‘‘Anno Domini’’ have become liter- 
ally English by adoption.*° 

ANNOUNCE.*+ 
claim; to declare; to publish; to pronounce; to de- 
clare by judicial sentence.2? 

ANNOUNCEMENT.*? 
giving public notice; proclamation; publication.** 
To disturb or irritate, especially by 
continued or repeated acts.*° 

ANNOYANCE.*? 


D.2®. The 


To give publie notice of; to pro- 


The act of announcing or 


Any hurt done to a place, pub- 


on the three hundred and sixty-fifth 
day, when the day is fairly begun 
but. not ended, because we calculate 
the civil year not Le moments, but by 
days.” Bouvier L. 


26. See Annales Gailts p 193. 
aoe Robinson vy. Lane, 19 Ga. 337, 


28. Com. v. Traylor, 45 SW 356, 
450, 20 KyL 97. 

29. See Abbreviations § 2 text and 
note 17 [a]; A. 4 . J. 1189. See 
also Com. v. Traylor, 45 SW 356, 450, 
20 KyL 97. 

Use of A. D. in: 
Indictments and Informations 


Indictment see 
[22 


Cyc 289]. In pleading see Pleading 
[31 Cye 77]. 
380. State v. Gilbert, 13 Vt. 647, 


651 (where the court said: “The ob- 
jection to the use of the words Anno 
Domini, in the caption of the indict- 
ment, cannot prevail. The abbrevia- 
tions A. D., standing for these same 
words, were considered sufficient in 
an indictment, State v. Hodgeden, 3 
Vt. 481, a fortiori, the words them- 
selves should be’’). 

[a] Declaration not demurrable.— 
A declaration, containing the words 
“Anno Domini,’ is not demurrable 
on the ground that these words are 
not in the English tongue. Hale v. 
Vesper, Smith (N. H.) 283, 284. 

31. See Announcement post. ; 

32. Worcester D. [quot Walker v. 
Heller, 56 Ind. 298, 300] (where the 
court had directed the clerk to make 
an entry in a cause, setting forth the 
finding of the court, and subsequently 
allowed plaintiff to dismiss his com- 
plaint, and erased the entry, and it 
was held error, inasmuch as the find- 
ing of the court had been announced, 
and therefore the action of the court 
was in contravention of the statute 
which forbids that an action shall be 


dismissed except at any time before 
‘|the finding of the court is an- 
nounced). 
33. See Announce ante. 


34. Dooley v. Van Hohenstein, 170 
Tll. 630, 634, 49 NE 193. 

[a] “Proclamation” synonymous, 
—An allegation that “ ‘the clerks and 
judges of said election at said poll- 
ing place’ (and there was but one) 
‘canvassed the votes, and by their 
canvass, announcement and return 
said William H. Dooley was ‘declared 
elected by five votes,’”’ is a sufficient 
compliance with the Election Law ) 
providing in part that “such proposi- ~ 
tion [proclamation] shall be prima 
facie evidence of the result of such 
canvass of the ballots.” The court 
said: “In Webster’s International 
Dictionary ‘announcement’ is defined 
to be ‘the act of announcing or giv- 
ing public notice; that which an- 
nounces; proclamation; publication.’ ” | 
Dooley v. Van Hohenstein, 170 IIL 
630, 633, 634, 49 NE 193. 

35. See Annoyance post. 

36. Terr. v. Long Bell Lumber Co., 
22 Okl. 890, 913, 99 P 911. 

37. Annoyance: 

Care and precaution against 
Nuisances [29 Cye 1161]. 

Sending threatening letter as see 
Threats [38 Cyc 296]. 

Suit for personal annoyance from un- 
lawful use of street on which prop- 
erty abuts see Municipal Corpora- 
tions [28 Cye 865]. 


see 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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lic or private, by placing anything thereon that may | have received judical interpretation, such 
breed infection, or by encroachment, or such like | as ‘‘annual damages,’’#2 ‘‘annual  crops,’’ # 
means;°° a nuisance.” ‘annual _election,’’#4 ‘‘annual _—expenses,’’ 4° 
ANNUAL.*® Yearly; every twelve months.*! ‘“annual fruit, 75° ‘“annual income,’’ 4? 
Phrases in which the word has been used 
38. Wharton L. Lex. | jot mind, that seems to me to be an {c] Municipal election distin- 
[a] Annoyance or grievance.—In | annoyance, although it may not ap-| guished.—See Peo. v. Scheu, 167 N. 


Tod-Heatly v. Benham, 40 Ch. D. 80, 
84, 94, it was held that the establish- 
ment of a hospital for the treatment 
of outdoor patients was an annoy- 
ance within a covenant in a lease 
against doing any act “which shall 
or may be or grow to the annoyance, 
nuisance, grievance, or damage of the 
lessor.” Cotton, L. J., said: “In my 
opinion, an act which is an interfer- 
ence with the pleasurable enjoyment 
of a house is an annoyance or griev- 
ance, and within the definition given 
by V. C. Knight-Bruce in Walter v. 
Selfe, 4 De G. & Sm. 315, 322, 64 Re- 
print 849. It is not sufficient in or- 
der to bring the case within the 
words of the covenant, for the Plain- 
tiffs to shew that a particular man 
objects to what is done, but we must 
_be satisfied by argument and by evi- 
dence, that reasonable people, havy- 
ing regard to the ordinary use of a 
house for pleasurable enjoyment, 
would be annoyed or aggrieved by 
what is being done. In my opinion, 
it is not necessary in order to shew 
that there has been zeasonable 
ground for annoyance or grievance, 
to prove absolute danger or risk of 
infection. In my opinion a reason- 
able apprehension of nuisance from 
acts done by the Defendant is a mat- 
ter which will produce such interfer- 
ence with the pleasurable and rea- 
sonable enjoyment of the adjoining 
houses as to come within the words 
‘annoyance or grievance’; not that 
any particular person is annoyed or 
aggrieved, but that there is annoy- 
ance or grievance to persons who 
entertain reasonable views.” To 
same effect In re Davis, 40 Ch. D. 
601; Bramwell v. Lacy, 10 Ch. D. 691. 

[b] Annoyance and inconvenience. 
—In passing upon an instruction in 
an eminent domain proceeding ‘that 
the jury might consider not only the 
value of the part appropriated, but 
also the extent to which the value of 
the balance of the tract was reduced, 
if any, by the taking [and use] of the 
other part, ky the plaintiff, and the 
inconveniences and annoyances, if 
any, resulting therefrom,” the court 
said: “The jury had no right to go 
further and consider ‘inconveniences 
and annoyances’ as entitling the de- 
fendants to additional damages. Be- 
sides, the term ‘annoyances’—al- 
though we think it was here used in 
a kindred sense with ‘inconveni- 
ences’—is an injudicious expression, 
as it ordinarily relates to a class of 
injuries for which no damage can be 
recovered, for the reason that the 
amount is so uncertain, speculative 
and indefinite that courts will not 
undertake to estimate it.” Toledo, 
etc., R. Co. v. Wagner, 171 Ind. 185, 
188, 85 NE 1025. 

See 3 Blackstone Comm. p 215; 
etc., R. Co. v. Simon, 40 Ind. 
. And in Rowland v. Miller, 15 
NYS 701, 702 [aff 61 N. Y. Super. 163, 
18 NYS 793], the court said: “Black- 
stone defines a nuisance as being 
anything to the hurt or annoyance of 
another. By hurt or annoyance here 
is meant, not a physical injury neces- 
sarily, but an injury to the owner or 
possessor of premises, as respects 
his dealings with or his mode of en- 
joying them.” 

eg nuisance see Nuisances [29 Cyc 

561]. 

[a] “ ‘Annoyance’ is a wider term 
than nuisance, and if you find a thing 
which reasonably troubles the mind 
and pleasure, not of a fanciful per- 
son or of a_ skilled person. who 
knows the truth, but of the ordinary 
Sensible English inhabitant of a 
house—if you find there is anything 
which disturbs his reasonable peace 


pear to amount to physical detriment 
to comfort.’ Per Lord Bowen in 
Tod-Heatly v. Benham, 40 Ch. D. 80, 
98 [quot Wood v. Cooper, [1894] 3 
Ch. 671, where it was held that an 
open trelliswork screen twelve feet 
high erected above a boundary fence 
was an annoyance within the mean- 
ing of that term as used in a re- 
strictive covenant]. 


40. See Annually post. See also 
Annuities § 1; Interest [22 Cyc 
1491]; Per Annum [380 Cyc 1389]; 


Semiannually [35 Cyc 1375]; Yearly 
[40 Cye 2878]. 


[a] Derived from the Latin “an- 
nus.” State v. McCullough, 3 Nev. 
202, 224, 

41. State v. McCullough, 3 Nev. 
202, 224. 

[a] In contracts.—Whenever used 


in contracts it is construed to mean 
every twelve calendar months. State 
v. McCullough, 3 Nev. 202, 224. 

42. Ingram v. Maine Water Co., 
98 Me. 566, 574, 57 A 8938 (as the 
equivalent of “gross damages’’). 

43. Evans v. Hardy, 76 Ind. 527, 
532 (where it was said: “The dis- 
tinction between annual crops, merely 
vegetable productions of the _ soil, 
raised by labor bestowed during the 
year, and trees, fruits and grass, 
which are, to a greater or less ex- 
tent, of spontaneous growth, may be 
said to be well recognized and firmly 


established by the authorities. The 
words ‘emblements’ and ‘annual 
crops,’ used in the act concerning 


decedents’ estates ... do not, there- 
fore, include uncut grass growing in 
the field, which descends with the 
land to the heir’’). 
Cye 976]; Emblements [15 Cye 537]. 

44. Wright v. Jacobs, 12 Okl. 138, 
146, 70 P 193 (where, in construing a 
statute providing that the officers 
elected at the first election of a city 
of the first class shall hold only until 
the next annual eléction, the court 
said: “We are clearly of the opinion 
that ‘annual election’ as used in the 
statute, means, ‘yearly election’ ’’). 

[a] “In requiring an ‘annual’ elec- 
tion of trustees, the evident purpose 
of the legislature was to limit the 
term of office to twelve months, or as 
near to that period as practicable; 
that a uniform rule should be 
adopted, so that each successive 
board of trustees should hold office 
for one year.” State v. McCullough, 
3 Nev. 202, 224 

[bob] Next annual election. — (1) 
Where a statute provided that “in 
ease of vacancy in that office the 
court should appoint until the next 
annual election.” The court said: 
“The words ‘annual election’ in the 
Act of 1834 were merely to indicate 
the next election, whereat under the 
then existing law a constable could 
and should be_ elected.” Coniy tv 
Jackson,’ 16 Pa. Co. 561, 562, 563. To 
same effect Beaver Falls Nomination, 
3 Pa. Dist. 677.: (2) In construing a 
provision of a constitution that “in 
ease of elective offices, no person ap- 
pointed to fill a vacancy shall hold 
his office by virtue of such appoint- 
ment, longer than the commencement 
of the political year next succeeding 
the first annual election after the 
happening of the vacancy,’ the court 
said: “I am inclined to the opinion 
that the’ words ‘annual election,’ as 
used both in this act and in the_tenth 
article of the constitution, refer to a 
state election, and that the ‘town 
meetings’ are not embraced in it. 
But however that may be, it is plain 
to my mind that the office of justice 
of the peace is not within the enact- 
ment.” Peo. v. Keeler, 17 N. Y. 370, 
373, 378. 


See Crops [12 |} 


Y. 292, 297, 60 NE 650. 

45. Taylor v. Lambertville, 43 N. 
J. Eq. 107, 116, 10 A 809 (where, in 
construing an act of the legislature 
providing that the common council, 
or other municipal authority, may 
from time to time order any public 
street to be lighted, and make and 
enter into contracts with any other 
party or parties in relation to the 


same, and cause the annual ex- 
penses thereof to be certified, etce., 
the court said: ‘‘Looking at the 


act of 1886, although against my 
first impression, I am now strong- 
ly inclined to the conviction that 
the legislature .intended to limit 
such contracts to the period of one 
year’’). 

46. Bullen v. Denning, 5 B. & f. 
842, 847, 11 ECL 705, 108 Reprint 313 
(where, in construing a deed where- 
by a lessor demised certain lands in 
the county of Dorset, except and al- 
ways reserved, out of the demise and 
grant unto the lessor, all timber 
trees, and other trees, but not the 
annual fruit thereof, the court said: 
“The words ‘the annual fruit there- 
of’ may be satisfied \by applying them 
to the produce of timber trees, and 
that being so, it does not appear 
clearly from the language of the ex- 
ception that fruit trees were intended 
to be included in it, and then, unless 
there are other clauses in the lease 
from which that intention can be 
clearly collected, we are bound ac- 
cording to the rule of construction 


‘to which I have already alluded, to 


hold that they are not excepted out 
of the demise’’). 

47. Troy Iron, ete, Factory v. 
Corning, 45-Barb. (N. Y.) 231, 246, 
247 (where, in construing.a statute 
providing that ‘tthe annual value or 
income of the property so to be held 
in trust shall not exceed two thou- 
sand dollars,” the court, per Miller, 


J., said: “There is a distinction be- 
tween ‘value’ and ‘income,’ when 
taken separately and alone. Prop- 


erty may have an annual value with- 
out any income. As used in the act 
in question the terms employed may 
be considered, perhaps, as synony- 
mous. What was intended by these 
words in the act in question? Did 
they mean the annual income of the 
realty held in trust? Did they in- 
clude the estimated value of the wa- 
ter accumulated, to the mill owners 
upon the stream? The object of the 
act was to furnish additional facili- 
ties for running the mills and carry- 
ing on the milling business upon the 
stream, and by the restriction, I 
think, it was not intended to inter- 
fere with this object, but to prevent 
as in many other cases, where spe- 
cial privileges are conferred by legis- 
lative enactment, an accumulation of 
large profits in the hands of the ben- 
eficiaries, which might be detrimen- 
tal to the public interests or to pri- 
vate rights. The legislature, there- 
fore, said that your privileges, under 
the act of 1846, shall be so far cir- 
cumscribed that you shall not receive 
over $2,000, besides what you enjoy, 
for the same’). 

{a] In construing a railroad char- 
ter limiting taxation to one half of 
one per centum of its annual income 
the court said: “The words in the 
charter are ‘its annual income.’ Does 
that mean gross or net income? We 
think that the meaning is gross in- 
come. Peo. v. Niagara County, 4 
Hill (N. Y.) 20, 29 [rev on other 
grounds 7 Hill 504]. Besides, in 
other charters of other railroad com- 
panies the word ‘net’ is inserted be- 
fore income. Why left out here, if 
the intention was to levy on net in- 


me 
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. : ” 

‘annual _instalments,’’? 48 ‘annual interest,’’® | ‘‘annual payan. 02 annual payment,’’ %° 
‘‘annual meeting,’’ 5° ‘annual office,’’ °+ | ‘‘annual prLoits,; 54 ‘annual rental,’’ 5° 
come only?” Goldsmith v. Augusta, | would be Narited by such determina- tain article to the assignors of de- 
etc., R. Co., 62 Ga. 468, 471. tion). fendants, upon the terms that the 

[b] Annual receipts from prop- [a] Town meetings. — (1). “The | purchasers, their successors, and as- 
erty.— Where the charter of a chari- Bare ‘annual meeting’ applied to| signs, should, for a period of forty 
table institution contained a restric- | towns mean the annual meeting re-| years, pay annually to plaintiffs a 


tion upon the holding of property 
which should exceed a specified an- 
nual income, it was held that neither 
the increased value which would ac- 
crue to lands of a charitable institu- 
tion if they were used for other pur- 
poses than their charity, nor their 
use for the purposes of the charity 
without realizing an actual income, 
can be regarded as ‘‘annual income.” 
The court, per Van Vorst, J., said: 
“Annual income, is annual receipts 
from property. Income means that 
which comes in or is received from 
any business, or investment of capi- 
tal, without reference to the outgoing 
expenditurés (Peo. v. Niagara Coun- 
ty, 4 Hill (N. Y.) 20). The words 
‘annual income’ are not the equiva- 
lent of ‘annual value.’ Propertv may 
have an annual value without any in- 
come (Troy Iron, ete, Factory v. 
Corning, 45 Barb. (N. Y.) 231, BAT) 


Betts v. Betts, 4 AbbNCas (N. ne) 
317, 400. 
48. Babcock v. Ayers, 27 Ont. 47, 


48 (holding that ‘‘a promise to pay a 
sum in ‘three annual instalments,’ is 
equivalent to ‘three equal annual in- 
stalments’ ” 

fa] “Payable in equal annual in- 
stallments.’”—Denver v. Hallett, 34 
Colo. 393, 396, 83 P 1066. 

49. See State v. McCullough, 3 
Nev. 202, 224 (holding that ‘annual 
interest” is interest payable every 


twelve months). See Interest [22 
Cye 1483]; Usury [39 Cyc 951]. See 
Ae Kurz v. Suppiger, 18 Ill. A. 630, 

[al] A note provided that the 


maker would pay the sum stated 
therein in ten years from date, “with 
annual interest,’ and it was con- 
tended that the word “annual,” used 
as.an adjective, was intended to and 
did modify interest, and meant only 
the computation of the interest by 
annual rests, but that the whole 
amount, principal and interest, did 
not. become due until the expiration 
of ten years from date; it was held 
that the contract would not be so 
construed, but that “annual interest,” 
in legal contemplation, was the same 
as if written “interest annually,” and 
that the interest on the note was 
therefore due and payable at the ex- 
piration of each year. Catlin v. Ly- 
man, 16 Vt. 44, 46. 

{b] Guaranty of annual interest. 
—In construing an instrument read- 
ing: “I hereby obligate myself to 
insure to James McPike ten per cent. 
per annum profit upon the amount of 
capital invested by him in the trade 
of merchandise to be managed by me 
at Louisiana, Missouri. March 18, 
1846. [Signed] Hyman FE. Block”; 
and bearing the indorsement, ‘‘Wil- 
liam Kerr; for the annual interest 
alone,’ the court said: ‘‘The words 
‘annual interest’ there employed evi- 
dently mean the per cent. profit 
which the other side of the paper 
calls for; and is not an obligation to 
pay ten per cent. annually on the 
capital, irrespective of the conditions 
which, as already observed, its terms 
clearly import.” McPike v. Kerr, 29 
Mo. 79, 82,. 83. 

‘50. Hull v. Winnebago County, 54 
Wis. 291, 292, 11 NW 486 (where, in 
construing a statute giving a county 
board of supervisors power, “at the 
annual meeting in November,” to 
determine the amount of the annual 
salary that should be received by the 
county treasurer who was to be elect- 
ed in the county ‘‘during the ensuing 
year,” it was held that the board 
might determine such amount at an 
adjourned session of such annual 
meeting, although held so late as 
March of the subsequent year, and 
that the salary of the treasurer elect- 
ed at the. following fall election 


quired by law for choice of town of- 
ficers”’ (State v. Gilman, 96 Me. 431, 
434, 52 A 920), (2) or for the consid- 
eration of the question of whether a 
license shall be granted for the sale 
of intoxicating liquors (State v. Sar- 
gent, 81 Vt. 266, 268, 69 A 825). See 
infra text and note 58. 

[b] Equivalent to “annual elec- 
tion.’”-—See State v. Toledo, ete., Bur- 
jaly ASSOG., 28 0Ohs Cire Ct39. Tj 482. 

{[c] Includes adjournment. — The 
term “annual meeting” as used in a 
statute providing for town meetings 
means not only the regular meeting 
provided by law but also an adjourn- 
ment thereof. State v. Sargent, 81 
Vt. 266, 268, 69 A 825. 

{[d] “Regular session’ may be 
synonymous.—Wallace v. Jones, 122 
App. Div. 497, 500, 107 NYS 288. 

51. Peppin v. Cooper, 2 B. & Ald. 
431, 439, 106 Reprint 423 (holding 
that an annual office is one which 
runs for a year, and thus where by a 
statute commissioners were required 
to meet yearly, and appoint assess- 
ors for a year, the assessors were 
annual officers, and their bondsmen 
were only liable, under their statu- 
tory bonds, for their acts during the 
term of their office). 

[a] In New England towns there 
is an annual meeting, where the citi- 
zens assemble and elect their town 
officers in a government of pure 
democracy. They are elected an- 
nually at these meetings. A great 
many years ago in Massachusetts a 
question arose whether the sureties 
of an officer elected for a year, where 
his default occurred after the year, 
but before his successor had qualified, 
were liable for such default. Chelms- 
ford County v. Demarest, 7 Gray 
(Mass.) 1. The court held that the 
office was annual so that, where the 
condition of the bond was that the 
officer should hold until his succes- 
sor was elected, such condition did 
not cease to make it an annual Office, 
so far, at all events, as the sureties 
were concerned. Such view of the 
question has been adopted in most of 
the states, although North Carolina, 
Indiana, perhaps Maryland, and pos- 
sibly Mississippi, have decided the 
other way. Harris v. Babbitt, 11 ©. 
Cas. No. 6,114, 4 Dill. 185. 

52. Upperton vy. Ridley, [1903] A. 
GC. 281, 2838, 285 [afi @g90l) 1 Ke, B: 
384] (where, in construing a statute 
by which a constable who has com- 
pleted a certain number of years’ 
approved service is entitled to a pen- 
sion which is to be “calculated ac- 
cording to the amount of his annual 
pay at the date of his retirement,” 
the Earl of Halsbury said: “My duty 
is simply to give an interpretation to 
the language actually employed, and 
I cannot doubt that the ‘constable’s 
annual pay’ means what the Court 
below has declared it to mean, name- 
ly, the ordinary pay of his rank, and 
that that term was not intended to 
bring within its scope the remuner- 
ation for other ‘services, however 
meritorious _they may be’). See 
Payment [30 Cye 1171]. 

[a] No deduction for sustenance. 
—Where a police officer lived at the 
station house with his family free of 
rent and had certain articles fur- 
nished which were agreed upon as of 
a certain annual value, it was held 
that upon retirement he was entitled 
to receive a pension of two-thirds of 
his “annual pay” and the amount 
agreed on as to’the furnished articles 
was no part thereof. Goodwin v. 
Sheffield, [1902] 1 K. B. 629, 634. 

53. Delage v. Nugget Polish ‘Cox 
92 L. T. Rep. N. S. 682, 684. In this 
case plaintiffs, who were foreigners 
resident abroad, sold a secret proc- 
ess for the manufacture of a cer- 


Dist. Council v. Kent County, 


sum equal to eight per cent of the 
gross receipts on the sale of articles 
made by the secret process. In 1903 
defendants deducted the income tax 
at the current rate from the amount 
payable by them to plaintiffs under 
the terms of the agreement. In an 
action to recover the sums so de- 
ducted, it was held that the amount 
payable by defendants was an “an- 
nual payment” within the meaning of 
the Income Tax Act (1853) § 40, that 
it was payable out of “profits or 
gains,’ and that defendants were en- 
titled to deduct income tax. ~ 

[a] “Annual payment towards the 
cost of the maintenance and re- 
pair,” as used in a statute providing 
for the maintenance and repair of 
highways, means a payment to be 
made annually in respect of the ex- 
penditures of the particular year, 
not a fixed sum to be arrived at by 
taking the average expenditures over 
a series of years. Sandgate Dee 


on out- 
capital.—See 


T. Rep. N. S. 425, 428. 

[b] Annual payments 
standing and repaid 
Scoble v. Secretary of State, [1903] 
1K. B. 494 [aff [1903] A. C. 299]. 

54. Park Bank v. Wood, 24 N. Y. 
93, 96 (where, in construing a statute 
providing in effect that a corporation 
which has not been during the pre- 
ceding year in the receipt of net an- 
nual profits or clear income, equal to. 
five per cent on the capital stock paid ~ 
in, may commute its taxes, it was 
held that a bank organized three 
months was not within the statute, 
the court said: ‘In the present case 
the material fact necessary to be 
shown, the corporate existence of the 
bank for a whole year, was wanting. 
There was, moreover, no basis on 
which the commutation could be 
made. There were no ‘net annual 
profits or clear income’ on which it 
could be estimated. It was impos- 
sible, therefore, to include it within 
the privileged class of corporations, 
and it has no ground of complaint 
when it is subjected to the same rule 
of taxation which is applicable to 
the community generally’’). 

[a] Annual profit of land.—‘“It is 
common in legal works to speak of 
a crop as the ‘annual profit’ of the 
land.” Slingerland v. Massey Mfg. 
Co., 10 Man. 21, 26. 

55. See Western Union Tel. Co. vy. 
American Bell Tel. Co., 125 Fed. 342, 
352, 60 CCA 220; Smith y. Birming* 
ham nd IOs eMosho 5s 

[a] Annual rental of settled land. 
—(1) ‘Sect. 13, sub-sect. iv., of the Set» 
tled Land Act, 1890, places a limit 
on the amount that may be expended 
in the rebuilding of the principal 
mansion-house: the amount is not to 
exceed one-half of the ‘annual rent- 
al.”’”’ In construing this the court 
said: “Bearing in mind the scope 
and intention and general provisions 
of these Acts, I think that the rea- 
sonable construction to be put on 
these words ‘annual rental’ is, that 
the expression is intended to apply 
to the total income of all the settled 
property, land as well as capital 
money invested; and I so hold.” In 
re De Teissier, [1893] 1 Ch. 153) abe 
(2) The “annual rental” of settled 
land within the meaning of this pro- 
viso has been held not to include 
anything in respect of any part of 
the land in the occupation of the 
tenant for life, but to include the 
amount of the rent usually paid for 
a farm for the moment unoccupied. 
In re Walker, [1894] 1 Ch. 189, 193. 
(3) In order to ascertain the annual 
rental of settled land within the 
meaning of a statute which limits 
the sum to be applied in rebuilding 
the mansion-house to one half of the 


aide 
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once in each year;®’ returning every year; 


*“annual salary,’’ 5¢ ‘annual taxes’ 5? 

‘‘annual town meeting,’’ °° and 

nual value.’’ °° 

annual rental of the settled land, the,;Co. v. Decatur, 126 Ill. 92, 18 NE 
cost of repairs should _not be taken | 315, 1 LRA 613. 

‘into account. In re Kensington, 21 58. Peo. v. Schiellein, 95 N. Y. 
Pela Rano 124, 128 (where Ruger, C. J., said: 


[b] Controversies relating to an- 
nual rents.—(1) Under a _ statute 
which allows appeals to the supreme 
court of Canada from judgments ren- 
dered in the province of Quebec in 
cases where the controversy relates 
to “annual rents or other matters or 
things where rights in futures might 
be bound,” actions or proceedings re- 
specting disputes as to mere per- 
sonal alimentary pensions or allow- 
ances do. not constitute such contro- 
versies. La Banque du Peuple v. 
Trottier, 28 Can. S. C. 422. (2) And 
an action by the lessee of lands 
leased for four years and nine 
months at a rental of two hundred 
and fifty dollars per annum to have 
the lease canceled as being simu- 
lated, as he was, at the time of the 
lease, owner of the property leased, 
is not within this statute. Fréchette 
v. Simmoneau, 31 Can. S. GC. 12, 13. 
(3) In construing the statute Tasch- 
ereau, J., said: “The words ‘annual 
rents’ cannot support the appeal. 
They mean ground rents (rentes fon- 
ciéres), and not an annuity or any 
other like charges or _ obligations.” 
Bee v. Lapierre, 21 Can. S. C. 69, 


Te] “Royalties” distinguished. — 
Western Union Tel. Co. v. American 


mello hele Cost tao sed: 34255/549,, 60 
CCA 220. 
[a] The term “rentes fonciéres”’ 


as used in the Canadian practice has 
been construed to mean “annual 
Fréchette v. Simmoneau, 31 
Cana ss Cple des 

56. State vy. Thompson, 36 Mo. 66, 
69 (holding that a statute increas- 
ing the “annual salary” of the attor- 
ney-general should not be construed 
to operate retrospectively, so as to 
make the increased salary commence 
at the beginning of the quarter, the 
word “annual” having reference only 
to the rate at which the salary was 
to be computed and paid, and not to 
the time when such rates should be 
commenced). 

[a] “The fixing of an annual sal- 
ary necessarily means a continuing 
rate of payment—something that will 
apply for each succeeding year, and 
not the fixing of a compensation for 
a specific time.” Marion County Fis- 
cal Ct. v. Kelly, 112 Ky. 831, 835, 56 
SW 815, 22 KyL 174. 

[b] A contract for an “annual 
salary” of a stated amount per year 
‘is a contract for an annual salary of 
such amount, payable in monthly in- 
stallments, where the parties by their 
conduct have so construed the same. 
F. B. Tait Mfg. Co. v. Tinsman, 138 


DAL Orchid 

57.) Peo: ye Miller; 177 IN. Yu. 51; 
54, 69 NE 124 [rev 85 App. Div. 211, 
83 NYS 185] (where it was said: “An 
annual tax is a tax reckoned by the 
year the same as annual rent or an- 
nual interest. An ‘annual’ tax im- 
posed ‘annually,’ means a tax that is 
imposed once a year, computed by 
the year’’). 

[a] “Special assessments” distin- 
guished.—In Warren v. Warren, 148 
Tll. 641, 652, 36 NE 611, where the 
will directed that ‘‘the annual taxes 
and insurance, and also all reason- 
able repairs and improvements, shall 
be provided for out of the annual 
rents and interest,” before one third 
of the annual income shall belong to 
the wife, the court said: “It cannot 
be said that a direction to pay ‘an- 
nual taxes’ is a direction to pay spe- 
cial assessments. A special assess- 
ment imposed for a special purpose 
has none of the distinctive features 
of the ordinary annual tax which is 
imposed for some general or public 
object.” See also Illinois, etc., 


R.-| Northern L. 


“The institution, known as an annual 
town meeting, is of great antiquity 
in our history, and is marked and 
distinguished, as itS name implies, 
from all other popular assemblages 
and elections by the subjects which 
the people are there entitled to con- 
sider, discuss and determine. The 
words ‘an annual town meeting’ are 
the antithesis of those indicating a 
general or special election, and must 
have been used with reference to 
their well understood character and 
meaning among the people’). 

59. In re Surrey County Cricket 
Club, [1901] 2 K. B. 400, 409 (holding 
that gate-money and other payments 
received from the public were not 
“annual value, income, or profits” of 
real or personal property within the 
meaning of these terms in a taxation 
statute). 

Annual value of mesne profits see 
Dower [14 Cye 970]. 

[a]. English income tax_ statute 
containing these words see Dobbs v. 
Grand Junction Waterworks Co., 9 
App. Cas. 49; Stevens vy. Bishop, 19 
Q. B. D. 442; Bristol Waterworks Co. 
v. Uren, 15 Q. B. D. 637; West Mid- 
dlesex Waterworks Co. v., Coleman, 
14 Q. B. D. 529; Reg. v. Gainsborough 
Union: i eRe it on 6a re aan. 
Smith, 55 0-7 Je, MeeG: 49" 

60. See Annual ante. 

61. Metropolitan Nat. Bank v. Sir- 
ret, 97 N. Y. 320, 331, 45 AbbNCas 
818; Juker v. Com., 20 Pa. 484, 494; 
Mobley v. Davega, 16 S. C. 73, 75, 


42 AmR 632. 

[a] Series of payments.—The use 
of the word “annually” in the ar- 
ticles of incorporation ef a church, 
providing that the members of the 
church who shall contribute as much 
as ten shillings “annually” toward 
its support shall meet to elect trus- 
tees, was intended to fence out in- 
truders, and to guard against those 
abuses to which all religious cor- 
porations are exposed in .time of ex- 
citement. Hence the requirement not 
merely of money, but the payment of 
money “annually,” would exclude in- 
dividuals who offered to vote in vir- 
tue of payment made less than a 
year before the election, and the 
word as used means year by year, a 
series of payments, and not one sin- 
gle payment at the time of the elec- 
tion. Juker v. Com., 20 Pa. 484, 494. 

[b] Addition of word not altera- 
tion of instrument.—The addition of 
the word “annually” to the interest 
clause of a note payable in less than 
two years is not a material altera- 
tion, as it does not require the pay- 
ment of interest at the end of the 
year. Leonard v. Phillips, 39 Mich. 
182, 184, 33 AmR 370. See Alteration 
of Instruments § 44 


62. Metropolitan Nat. Bank v. Sir- 
ret. 97 IN! "Y, 320, 331,°15 AbbNCas 
318. 

[a] Part of a year.—Where a 


statute provided that every trust 
company shall pay ‘annually’ for 
the privilege of exercising its corpo- 
rate franchise a certain annual tax, 
it was held, that the word “annually” 
did not show that the legislature did 
not intend that a trust company 
should pay for any period of exist- 
ence less than a year, and hence a 
trust company was liable for the tax, 
although it had only been in business 
six days when the tax was assessed. 
Peo. v. Miller, 85 App. Div. 211, 214, 


83 NYS 185. 
63. Continental Nat. Bank v. Bu- 
ford, 107 Fed. 188, 189; Mobley v. 


Davega, 16 S. C. 73, 75, 42 AmR 632. 

64. Kearney v. Cruikshank, 117 
IN 2995) 993" 22) NE 753805" Pense iv. 
Assur Con 1b Ont. a: 
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ANNUALLY.®° Year by year;*! by the year;%? 
“‘an- | yearly;°? each year;°* every year;® once a year;°° 


;°° per, an- 


13i, 141, 10 OntWR 826 [rev 14 Ont. 
L. 6138, 9 OntWR 646]. ; 

{a] A contract to pay interest 
“annually” is the same thing as if 
the party at the end of each year 
promised aS much money as would 
be equal to the interest which might 
then be due. In such a contract. 
there can be no doubt that interest 
must be computed on the sums thus 
annually set down as due. Wright v. 
Haves, 31 S. C. Hq. 582, 594. 

[b] Used in a note, whereby the 
maker bound himself to pay a certain 
sum in a year, with interest from 
date, payable annually, “annually” 
makes the payee entitled to interest 
upon interest, as well upon that 
which accrued annually after the 
expiration of the first year as upon 
that which then fell due. O’Neall v. 
Bookman, 43 S. C. L. 80, 82. , 

65. Union Iron Co. v. Pierce, 24 
F. Cas. No. 14, 367, 4 Biss. 327; Spar- 
hawk v. Wills, 6 Gray (Mass.) 163, 
164. 

[a] As fixing time of payment.— 
(1)In Walker v. Kimball, 22 Ill. 537, 
538, 539 [quot Kurz v. Suppiger, 18 
Ill. A. 630, 631] it was decided upon 
a promissory note due three years 
after date “with interest annually at 
ten per cent’ that the interest was 
due at the end of each year. After 
referring to the word “annually” as 
used for the purpose of fixing the 
rate of interest, Caton, C. J., said: 
“But it does not necessarily follow, 
that that word was used for that 
purpose only. That word may well 
be used, and indeed it is the proper 
word to use, for the purpose of fix- 
ing the time when the interest shall 
be paid, and we are inclined to think 
that such is its proper office here.” (2) 
The word, as used in an ante-nuptial 
contract providing for the annual 
payment of a certain sum to the wife 
after the husband’s death in lieu of 
dower, not only denotes the amount 
to be paid, but the time of payment. 
It means not only that the wife is to 
receive the specified sum for each 
year, but that the sum is to be paid 
to her each year. An agreement to 
pay a fixed sum annually for each 
year, in the absence of language 
modifying the ordinary meaning of 
these terms, cannot fairly be con- 
strued as a promise to pay such sum 
annually in advance, or at the com- 
mencement of each year. Mower v. 
Sanford, 76 Conn. 504, 506, 57 A 119, 
100 AmSR 1008, 68 LRA 625. 

66. Continental Nat. Bank v. Bu- 
ford, 107 Fed. 188, 189; McMaster v. 
New York L. Ins. Co., 99 Fed. 856, 
869, 40 CCA 119; Peo. yv. Miller, 177 
N. Y. 51, 54, 69 NE 124 [rev 85 App. 
Div. 211, 88 NYS 185]. 

67. Continental Nat. Bank v. Bu- 
ford, 107 Fed. 188, 189; McMaster v. 
New York L. Ins. Co, 99 Fed. 856, 
869, 40 CCA 119. 

{a] As fixing time of year.—In 
construing an application for life in- 
surance, providing that the premiums 
shall be paid annually, the court 
said: “The word ‘annually,’ which 
the applications contain, signifies 
once in a year, but it does not sig- 
nify at what time in the year, and it 
is by no means inconsistent with a 
stipulation in the same instrument 
which fixes that time.” McMaster v. 
New York L. Ins. Co., 99 .Fed. 856, 
869, 40 CCA 119 [rev on another point 
183 U.S. 25, 22 SCt 10, 46 L. ed. 64). 

68. Mobley v. Davega, 16 S. CG. 
73, 75, 42 AmR 632 (where the court 
said: “In construing a paper, every 
word, if possible, should have its full 
effect. The terms of the note are 
‘with interest from date at twelve 
and a-half per cent. per annum, in- 
terest payable annually.’ The word 
‘annually’ conveys a very distinct 
idea that the matter might. not stop 
at the end of one year, but go into 
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num;°® per year.”° 


Fixing both measure and time of payment. 
ordinary and natural meaning of a direction by one 
person to pay to another a specified sum 
ally’’ is that the specified sum is to be paid in an 
The word, naturally in- 
terpreted, would be regarded as fixing both the 


annual or yearly payment. 


measure and time of payment."? 


years beyond. It is defined as fol- 
lows: ‘Yearly,’ ‘returning every 
year,’ ‘year by year.’ The use of 
the word indicates a mutual stipula- 
tion for an indefinite extension of 
credit, and annual payment of in- 
terest during the extension. Sharpe 
v. Lee, 14 S. C. 341, and the author- 
ities there cited’’). 

69. Metropolitan Nat. Bank v. Sir- 
ret; 97. N. Y., 320, 331, 15 AbbNCas 
318; Patterson v. McNeely, 16 Oh. St. 
348, 352. 

[a] Used in the Limited Partner- 
ship Act, authorizing a special part- 
ner to draw interest on his capital 
stock ‘‘fannually,” the term means the 
same as “per annum” or by the year, 
and it was not a violation of the 
statute to permit a special partner 
to draw his interest monthly, since 
the statute does not prohibit the pay- 
ment of proportionate parts of the 
annual interest at stated periods of 
less than a year. Metropolitan Nat. 
Bank v. Sirret, 97 N. Y. /320,, 331,.15 
AbbNCas 318. 

70. Rhodes v. Mound City Gas, 
etc., Co., 80 Kan. 762, 766, 104 P 851. 

71. Mower v. Sanford, 76 Conn. 
504, 506, 57 A 119, 100 AmSR 1008, 
63 LRA 625; Kearney v. Cruikshank, 
LL, ING ey. Sse 9,22 NE 80. [quot 
Henry v. Henderson, 81 Miss. 743, 
758, 33 S 960, 683 LRA 616]; Bailey’s 
St, Zoueanion 39. 

[a]  Tllustration.—‘‘By the agree- 
ment before us the annuitant is ex- 
pressly given, and expressly con- 
tracts to receive, the sum of $1,000 


‘annually,’ so long as she shall re- 
main the widow of the grantor. The 
word ‘annually’ as thus used, not 


only denotes the amount to be paid, 
but the time of payment. Kearney 
Vea Cruikshank, pli IN.» Yo495,, 99,022 
NE 580. It means not only that the 
annuitant is to receive the sum of 
$1,000 for each year, but that that 
sum is to be paid to her each year. 
An agreement to pay a fixed sum 
annually, or each year, in the absence 
of language modifying the ordinary 
meaning of these terms, cannot fair- 
ly be construed as a promise to pay 
such sum annually in advance, or at 
the commencement of each year. A 
contract for the payment of money 
in fixed instalments, containing no 
other provision for the time of pay- 
ment of such instalments than that 
they are to be paid annually, is law- 
fully performed by the payment of a 
single instalment at the end of each 
year.” Mower v. Sanford, 76 Conn. 
504, 506, 57 A 119, 100 AmSR 1008, 
63 LRA 625. 

[b] Interest annually.—(1) In a 
promissory note by which the maker 
agreed to pay a certain sum three 
years from date, “with interest an- 
nually” at a certain per cent, such 
words are not used merely for the 
purpose of determining the rate of 
interest, but for the purpose of fix- 
ing the time when the interest should 
be payable, meaning that the inter- 
est should be payable annually, 
Winchell v. Coney, 54 Conn. 24, 25, 5 
A 354; Walker v. Kimball, 22 Il. 
537, 539; Patterson v. McNeeley, 16 
Oh. St. 348, 352. (2) The meaning of 
the term ‘annually,’ as applied to 
interest, is not an undertaking to 
pay interest at the end of one year 
only, but to pay interest at the end 
of each and every year during a pe- 
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The 


“f annu- 


report.’’ 7° 


RAT IPSUM.” 


riod of time, either fixed or con- 
tingent. Sparhawk v. Wills, 6 Gray 
(Mass.) 1638, 164. (3) Where a prom- 
issory note contained a stipulation 
for interest as follows: “The above 
to be at ten per cent. interest annu- 
ally.’ The court, in construing it, 
said: “In this case, the quantum or 
amount of the rate per cent. was fol- 
lowed by the word ‘annually.’ We 
think this word was intended to ex- 
press definitely what the law would 
otherwise have implied; that the 
specified rate of ten per cent. was 
intended as an annual rate, and not a 
monthly or a biennial one. ... And 
we see no room for the inference that 
anything more was meant than that 
the note should bear interest at the 
rate of ten per cent. per annum.” 
Patterson v. McNeely, 16 Oh. St. 348, 
351, 352. 

[ce] Before or after maturity.—(1) 
“Annually,” as used in a note pay- 
able one day after date, with interest 
at twelve per cent per annum, inter- 
est to be paid “annually,’’’ amounts 
to a stipulation for payment of such 
interest after maturity. Sharpe v. 
Lee, 14 S. C. 341, 343. (2) “The law 
is well settled, that when the maker 
of a note promises to pay the sum 
mentioned in it, at twelve or within 
twelve months after its date, ‘with 
interest from date “payable annual- 
ly,” ’ it is necessary, in order to give 
the words [quoted] any force and 
effect, to construe the promise as a 
promise to pay the interest annually 
until the note is fully paid. Hence, 
on a note so drawn the Jjnterest will 
continue to be payable annually 
‘after,’ as well as before, maturity. 
But where the promise is to pay ‘more’ 
than twelve months after date, ‘with 
interest from date payable annually,’ 
no such necessity arises, and there- 
fore the interest does not continue to 
be payable’annually ‘after’ maturity. 
This doctrine is so well settled in 
this State that it is not necessary to 


do more than refer to the _ cases.. 


Sharpe v. Lee, 14 S. C. 341; O’Neall 
v. Bookman, 43 8. C. L. 80; O’Neall 
v. Sims, 32.S. C. L. 115; Singleton. v. 
Lewis, 20 S. C. L. 408; Wright v. 
Haves, 31S. C. Eq. 582.” Westfield v. 
Westfield, 19 S. C. 85, 89. 

72. Buffalo v. Mackay, 15 Hun (N. 
Y.) 204, 208 (where, in construing a 
statute declaring that the board of 
health of the city of Buffalo should 
“annually” appoint a health physi- 
cian, and prescribe his duties it was 
held that a resolution making such 
appointment, duly adopted, was an 
appointment of the officer for a year, 
which deprived the board of power 
to rescind the same at a subsequent 
meeting, the word “annually” as 
there used importing that the physi- 
cian was to hold the office for the 
term of one year from his appoint- 


ment). 

73. Bond v. Clark, 6 Allen (Mass.) 
361 (where, in construing a statute 
requiring the directors of a corpora- 


tion to make and deposit a certifi- 


cate of the condition of the corpora-: 


tion annually in the month of Janu- 
ary, and a later statute modifying 
this by providing that the certificate 
might be made at any time in each 
year, the court said: “If the direc- 
tors make and deposit the proper 
certificate in any month during the 


year, they will perform the duty re-! tioned by a court.” 


-and_ thereafter, 


Phrases in which the word has been used have re- 
ceived judicial interpretation, such as ‘‘annually ap- 
point,’’ ‘annually... “deposit,” 2 
elect,’* ‘‘annually ... file,’’“> and ‘‘annually ... — 


“fannually’?’ 


ANNUA NEC DEBITUM JUDEX NON SEPA- 


quired of them, if they make a simi- 
lar certificate at any time during the 
corresponding month in the next en- 
suing year; and they will be guilty 
of no neglect of duty in that respect 
by failing or omitting to make and 
deposit a new certificate, until after 
the expiration of such corresponding 
month’). 

74. Peo. v. Brenham, 3 Cal. 477, 
488 (where, in construing a city char- 
ter providing that ‘the first general 
election under this charter for city 
officers, shall be held on the fourth 
Monday of April, 1851, and thereafter 
annually, at the general election for 
State officers,” the court said: “Upon 
the construction of this section turns 
the whole case. To me the plain and 
obvious meaning of this section is, 
that there shall be an election for 
city officers, at the general election 
for State officers, in each year, com- 
mencing with the election of 1851. 
There is no difference of opinion as 
to the signification of the word an- 
nually, it being conceded that it does 
not mean a measure of time, but a 
succession of calendar years. For 
the purpose of giving effect and oper- 
ation to the new charter as speedily 
as possible, an election was provided 
for the fourth Monday of April, 1851; 
elections are to be | 
holden annually, (or in each year,) at 
the general election for State offi- 
cers. The word annually does not 
relate to the first election of April, 
so as to make it one of the annual 
eons contemplated by the char- 
Cla). 

[a] “Annually elected,” as used in 
the Incorporations Law, would not 
perhaps admit of this strict construc- 
tion. In requiring an annual elec- 
tion of trustees the evident purpose 
of the legislature was to limit the 
term of office to twelve months, or 
as near to that period as is practi- 
cable, that the uniform rule should 
be adopted so that trustees should 
hold office for one year; and that the 
election for such trustees should take 
place stibstantially every twelve 
months. Curtis v. McCullough, 3 
Nev. 202, 224. : 

75. Continental Nat. Bank v. Bu- 
ford, 107 Fed. 188, 189 [aff 114 Fed. 
290, 53 CCA 14] (holding that, in a 
statute requiring officers of a corpora- 
tion to file a certificate of corporate 
condition, the word ‘‘annually” does 
not mean twice in one year, but year- 
ly or once in one year). 

76. Union Iron Co. v. Pierce, 24.F. 
Cas. No. .14,367, 4 Biss. 327, 329, 330 
(where, in construing an incorpora- 
tion act providing that the officers 
“shall, annually, within twenty days 
from the first day of January, make 
a report,’ ete., the court said: “The 
word ‘annually’ means every year. 
And the meaning undoubtedly is, that 
when a company becomes incorpo- 
rated under this act, it must, when- 
ever a January comes after such in- 
corporation has been organized, make 
and publish -the report in question. 
The case of Garrison vy. Howe, 17 N. 
Y. 458, is exactly in point on this 
question, and settles it against the 
demurrer’). See also Continental 


Nate Bank v. Buford, 107 Fed. 188, 
189. 
77. A maxim meaning “Debt and 


annuity cannot be divided or appor- 
Black L. D. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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By Epwarp C. ELusprer * 
[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 200] 


ANALYSIS 
I. DEFINITION AND NATURE [(§§ 1-7] p 200 
. In General [§ 1] p 200 
. Distinguished from Income [§ 2] p 201 
. Distinguished from Rent Charge [§ 3] p 201 : 
. Distinguished from Life-Insurance [§ 4 p 202 
. As Legacies [§ 5] p 202 
. As Real or Personal Estate [§ 6] p 202 
. Assignability [§ 7] p 203 


II. CREATION [§§ 8-11] p 203 
A. In General. [§ 8] p 203 
B. Requisites and Validity [§§ 9-11] p 204 
1. In General [§ 9] p 204 
2. Hnrollment [§ 10] p 204 
3. Conditions against Public Policy [§ 1] p 204 


III. DURATION [§§ 12-19] p 205 
A. In General [§ 12] p 205 
. For Life [§ 13] p 205 
For Years or Life of Another [§ 14] p 206 
. Contingent Annuities [§ 15] p 206 
Perpetual Annuities [§ 16] p 206 
. Annuities for Maintenance and Education [§ 17] p 207 
. Joint Annuities [§ 18] p 208 
H. Extinguishment [§ 19] p 208 


IV. PAYMENT [§§ 20-26] p 208 - 
A. Commencement and Time of Payment [§§ 20-21] p 208 
1. In General [§ 20] p 208 
2. After Life Estate or Trust Term [§ 21] p 209 
B. Right to Priority [§§ 22-24] p 209 
1. As to Legacies [§§ 22-23] p 209 
a. In General [§ 22] p 209 
b. Annuity in Lieu of Dower [§ 23] p 210 
2.,As to Other Annuities [§ 24] p 210 
C. Computation of Value [§ 25] p 210 
D. Interest on Arrears [§ 26] p 211 


V. PROPERTY CHARGEABLE [{§§ 27-35] p 212 
A. In General [§§ 27-33] p 212 
1. Principal or Income [§§ 27-30] p 212 
a. Liability in General [§ 27] p 212 
_b. For Payment of Arrears [§§ 28-30] p 212 
(1) In General [§ 28] p 212 
(2) Liability of Corpus [§ 29] p 212 
(3) Liability of Income [§ 30] p 213 . 
2. Real or Personal Estate [§§ 31-33] p 214 
a. In General [§ 31] p 214 
b. Charge on Specific Real Estate [§§ 32-33] p 215 
(1) In General [§ 32] p 215 
(2) Real Estate Specifically Devised [§ 33] p 215 
B. Demonstrative Annuity [§ 34] p 216 
C. Setting Aside Sum for Payment [§ 35] p 216 


VI. APPORTIONMENT [§§ 36-38] p 217 
A. At Common Law [§§ 36-37] p 217 x 
1. General Rule [§ 36] p 217 
2. Exceptions to Rule [§ 37] p 217 
B. Under Statutes [§ 38] p 218 
* Author of “Abortion” 1 C. J. 307, “Admiralty” 1.C. J. 12 
Consuls” 2 ©. J. 1297, “Animals” 3 C. J. 1, “Inspection” 22 Cy 
29 Cye 1314, epiracy” 30 Cyc 1626, “Post Office” 31 Cye 970, 


“Weights and Measures” 40 Cyc 879, “Wharves” 40 Cyc 892; 
Gye 1112, “Street Railroads” 36 Cye 1338. 


23 whoaone 


ATRIA 


41 “Aliens” 2 C. J. 1089, “Ambassadors and 
Cy 1363, “Novation” 39. Cye 1129, “Obscenity” 
‘Sa aces 35 Cyc 1716, “Towage” 38 Cyc 558, 
and joint author of “Religious Societies” 34 


~< 
"For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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VII. RIGHTS AD REMEDIES OF ANNUITANTS [§§ 39-52] p 218 
A. Right to Capital Sum [§ 39] p 218 
B. Remedies [§§ 40-52] p 219 


1. At Law [§§ 40-41] p 
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a. Form of Action [§ 40] p 219 


b. Damages for Breach of Annuity Contract [§ 41] p 219 
2. In Equity [§§ 42-45] p 


219 


a. In General [§ 42] p 219 
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Annuity: 


Abatement of, created by will see Wills [40 Cyc 


LOLLY]. 


Agreement to pay, as Giscnatge of debt see Accord 


and Satisfaction § 520. 


As consideration of contract of sale of land see 
Vendor and Purchaser [39 Cyc 1209 note 44]. 
in bankruptcy see Bankruptcy 


As debt provable 
[5 Cye 325 note 41]. 


Te Ne aoe to garnishment see Garnishment [20 
IE 


Cyc 


[§ 1] A. In General. 


1. Peck v. Kinney, 143 Fed. 76, 
80, 74 CCA 270 [rev 128 Fed. ea 
Matter of Gurnee, 84-Misc. 324, 32 
147 NYS 396 [quot Cyc]; Pearson ei 


Chace, 10 Rv. 455; 456. And see | 
arene v. Hill, (Mass.) 105 NE 


2. U. S.—Peck v. Kinney, 143 Fed. 
76, 80, 74 CCA 270 [rev 128 Fed. 313]; 
Goodyear Shoe Mach. Co. v. Dancel, 
119 Fed. 692, 693, 56 CCA 300. 

Ala.—Turrentine v. Perkins, 46 Ala. 
Cole rodo: 

Conn.—Bartlett v. Slater, 53 Conn. 
102, 107, 22 A 678, 55 AmR 73 

Til.—Routt v. Newman, 253 IL 185, 
188, 97 NE 208. 

Ilowa.—White v. Marion, 139 Iowa 
479, 484, 117 NW 254; Nehls v. Sauer, 
119’ Iowa 440, 441, 93 NW 346. 

Miss. —Henry v. Henderson, 81 
Miss. 743, 758, 33 S 960, 63 LRA 616. 

Mo.—Wiegand v. Woerner, 155 Mo. 


A. 227, 254, 134 SW 596; Lynch v. 
Houston, 138 Mo. A. 167, 173, 119 
SW 994. 


N. J.—Welsh v. Brown, 43 N. J. L. 
37, 42; Steelman v. Wheaton, 72 N. J. 
Eq. 626, 629, 66 A 195. 

N. Y.— Kearney v. Cruikshank, 117 
N. Y. 95, 100, 22 NE 580; Wagstaff v. 
Lowerre, 23 Barb. 209, 216; Matter 
of Williams, 12 NYLegObs 179; Booth 


v. Ammerman, 4 Bradf. Surr. 129, 
133, 1 Redf. Surr. 208. 
Oh.—Chisholm y. Shields, 21 Oh. 


Cir Ct 231, 233, 11 Oh, Cir, Dees 261. 

Pa.—Mosser v. Lesher, 154 Pa. 84, 
87, 25 A 1085; Horton v. Cook, 10 
Watts 124, 127, 36 AmD 151; Hyre v. 
Golding, 5 Binn. 472, 474; Kemble’s 
Hst:,.12 Pa. Dist. 231. 

R. I.—Pearson y. Chace, 10 R. I. 
455, 456. 

Tenn.—Morgan y. Pope, 7 Coldw. 
541, 547. 


In its technical meaning, 
an annuity is defined as ‘‘a stated sum, payable 
annually,’’?! or as a yearly payment of a certain 
sum of money granted to another in fee, for life, 
or for years,? and chargeable only on the person 


CROSS REFERENCES 


[g 2 


Annuity :—Continued 


Payment of, by trustees see Trusts fee Cyc 445]. 


Taxation of, see Taxation [37 Cyc 787]. 


Valuation of, for assessment of legacy and inheri- 


tance taxes see Taxation [37 Cyc 1580]. 


Frauds, Statute 


I. DEFINITION AND NATURE 


Va.—Dulaney v. rRNA 105) Vai 
429, 433, 54 SE 40 [quot Cy 

Eng.—-Bacon Abr. tit Annuity Coke 
Litt. “144; Rolle Abr. 226. 


Ont.—Ganton v. Size, 22 U. GC. Q. 
B. 4738, 475. 
[a] Other definitions —(1) “An 


annual payment for the support of 
the recipient.” Wagstaff v. Lowerre, 
23' Barbs “GN. Y=) 6209) [216 22 aA 
sum [one] is entitled to per year dur- 
ing his whole life.” Atlanta, etc., 
R. Co. v. Johnson, 66 Ga. 259, 263. 

3. Ala. —Turrentine Vv. Perkins, 46 
Ala. 631. 

Conn.—Bartlett v. Slater, 53 Conn. 
102, 22 A 678, 55 AmR 73. 

Il]l.—Routt v. Newman, 253 Ill. 185, 
97 NE 208. 

Iowa.—White v. Marion, 139 Iowa 
479, 117 NW 254; Nehls v. Sauer, 119 
Iowa 440, 93 NW 346. 

Md.—Northern Cent. R. Co. v: Her- 
ing, 93 Md. 164, 48 A 461; Owings’ 
Case, 1 Bland 290. 

Mo.—Lynch vy. Houston, 138 Mo. A. 


167, 119 SW 994 
N. Y.—Wagstaff v. Lowerre, 23 
Barb. 209. 


Oh.—Chisholm vy. Shields, 21 Oh. 
Cir: (Ct. 2315 91 Ohs Cir Deck sor. 

Pa.—Mosser vy. Lesher, 154 Pa. 
84, 22 A 1085; Rudolph’s App., 10 Pa. 
34; Horton v. Cook, 10 Watts 124, 36 
AmD 151. 

Va.—Dulaney v. Dulaney, 105 Va. 
429, 433, 54 SE 40 [quot Cyc]. 

Eng.—Coke Litt. 144b; Viner Abr. 
tit Poa 

U. S.—Peck v. Kinney, 143 Fed. 

76. ‘80, 74 CCA 270 [rev 128 ‘Fed. 313] 
(where the court said: “The essen- 
tial element is the certainty of the 
amount to be paid periodically at a 
certain rate per annum or in a cer- 
tain aggregate annual amount. It is 


of the grantor.’ 

The term is used in a broader sense as designat- 
ing a fixed sum, granted or bequeathed, payable 
periodically,* but not necessarily annually,® subject 
to such specific limitations as to its duration as the 


of, as affecting contracts for see 


Frauds, Statute of [20 Cyc 204, 208]. 
Ground rents see Ground Rents [20 Cye 1369]. 
Powers and duties of executors 

aor see Executors and Administrators [18 Cyc 


in respect to pay-= 


immaterial that the periods for the 
payment may be distributed through 
the year’’). 

Til. mas v. Newman, 253 Ill. 185, 
97 NE 2 

Tous oNehIs v. Sauer, 119 Iowa 
440, 93 NW 346. 

N. Y.—Matter of Toms, 84 Misc. 
312, 147 NYS 550. 

Oh. 7g Krigbaum v. Irvine, 10 OhS& 
CP 226, 8 OhNP 174. 

{a] Other broad definitions: (1) 
“Grants of a certain sum of money 
to be paid by the representatives of 
the grantor, at the expiration of 
fixed consecutive periods for life.’ 
Matter of Williams, 12 NYLegObs 
179, 182, 1 Redf. Surr. 208. (2) “A pe- 
riodical payment of money, amount- 
ing to a fixed sum in each year.” 
Morse v. Robertson, 9 Hawaii 195, 
197. (8) “An obligation by a person 
or company to pay to the annuitant 
a certain sum of money at stated 
times during life or a specified num- 
ber of years, in consideration of a 
gross sum paid for such obligation.” 
Chisholm v. Shields, 67 Oh. St. 374, 
379) 66° NE 93 [rev 21 Oh. Cire Ce 
231, 11 Oh. Cir. Dec. 361}. 

[b] Statutory definition —‘“‘A be- 
quest of certain specified sums pe- 
riodically; if the fund or property out 
of which they are paid fails, resort 
may be had to the general assets, as 
in case of a generallegacy.” Cal. Civ. 
Code (1903) § 1357 subd 38; Mont. Civ. 
Code § 1820 subd 3; S. D. Civ. Code 
(1903) § 1071. And see In re Brown, 
143 Cal. 450, 77 P 160; Crew v. Pratt 
119 Cal. 131, bl P 44; ’Apple’s Hst., 66 
Cal. 432,6P 7 

5. Peck v. Kinney, 143 Fed. 76, 74 
CCA 270 [rev 128 Fed. 313]. 

[a] Sum payable weekly may be 
annuity.—Bailey’s Est., 23 Pa. Co. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


iF 
§§ 1-3] 


grantor or donor may lawfully impose.® 


made a charge on real estate as 


person, if such intention is expressed, or if that 


result follows by operation of law." 
No element of trust. 
sess any element of a trust.® 


A continuing annuity is one that does not ter- 
minate with the life of the first taker. — 

A redeemable annuity is merely a loan for 
money,'® and is sometimes called a_ constituted 


annuity.'+ 


[§ 2] 


a distinction between an income and 


former embraces only the net profits after deduct- 
ing all necessary expenses and charges, and may be 


uncertain in amount; the latter is 
directed to be paid absolutely, and 
out contingency.’? <A simple gift 


139; Rees v. Engelback, L. R. 12 Ea. 
225; Wright v. Callender, 2 De G. M. 


8 652, 51 EngCh 510, 42 Reprint 
[b] Sum payable quarterly may 


be annuity.—Price v. Price, 111 Ky. 
771, 64 SW 746, 66 SW 529, 23 KyL 
1086, 1911; Cummings v. Cummings, 
146 Mass. 501, 16 NE 401; Bates v. 
Barry, 125 Mass. 83, 28 AmR 207; 
Wiggin v. Swett, 6 Metc. (Mass.) 194, 
39 AmD 716; Steelman v. Wheaton, 
12 No. J: Eq. 626, 66 A: 195 [aff 73 N. 
J. Eq. 7438, 70 A 1102]; Cochrane, v. 
Walker, 4 Dem. Surr. (N. Y.) 164; 
Blight v. Blight, 51 Pa. 420; Fisher v. 
Fisher, 5 PaLJR 178; Atkinson v. 
Littlewood, lL. R. 18 Eq. 595; Hicks 
v. Ross, L. R. 14 Eq. 141; Parsons v. 
Parsons, L. R. 8 Eq. 260; Radburn v. 
Jervis, 3 Beav. 450, 438 EngCh 450, 
49 Reprint 177; Martin v. Drinkwater, 
2 Beav. 215, 17 EngCh 215, 48 Re- 
print 1162; )Slanning =v. Style,.3 PR. 
Wms. 334, 24 Reprint 1089. 

{[c] Sum payable semiannually 
may be annuity.—Warren v. Gregg, 
116 Mass. 304; Stewart v. Chambers, 
2 Sandf. Ch: GN. Y) 382; Griswold 
v. Griswold, 4 Bradf. Surr. (N. Y.) 
216; Ex p. McComb, 4 Bradf. Surr. 
(N. Y.) 151; In re Pierce, 56 Wis. 560, 
14 NW 588. 

[ad] Monthly payments; construc- 
tion of will.—In lLangrick v. Gos- 
pel, 48 Mich. 185, 12 NW _ 38, it 
was held that a provision in a 
will for the payment of “an annuity 
of $50 payable monthly, from the 
date of my decease,’’ created an an- 
nuity of fifty dollars a month and not 
one of fifty dollars a year. 

G. See infra § 12. 
Peon ent annuity 


see infra § 


7. Ill.—Routt v. Newman, 253 Ill. 
185, 97 NE 208. 
Iowa.—Nehls v. Sauer, 119 Iowa 


440. 93 NW 346. 
N. Y.—Ex p. McComb, 4 Bradf. 


Surr. 151. 

Oh.—Krigbaum v. Irvine, 10 OhS& 
CP 226, 8 OhNP 174. 

Eng.—Cowie v. Muirden, [1893] A. 
@e, 674? 

And see infra §§ 31-33. 

8. In re Collins, 144 N. Y.. 522, 39 
NE 629; Matter of Toms, 84 Misc. 
312, 147 NYS 550; Reid v. Brown, 54 
Mise. 481, 106 NYS 27. 

9. Kearney v. Cruikshank, 117 N. 
Y. 95, 22 NE 580 [rev 46 Hun 219, 11 
NYSt 569, 27 NYWklyDig 287]. 

Perpetual annuity see infra § 16. 

10. Floyer v. Sherard, Ambl. 18, 
27 Reprint 10. 


11. New Orleans v. Duplessis, 5 
Mart. (La.) 309; La. Rev. Civ. Code 
(1900) §§ 2793-2800. 

12. U. S.—Peck v. Kinney, 143 
a 76, 74 CCA 270 [rev 128 Fed. 
13]. 

enfpales re Brown, 1438 Cal. 450, 77 
E160, 


Conn.—Bartlett v. Slater, 53 Conn. 
102, 22 A 678, 55 AmR 73. 

Md.—Homer v. Landis, 95 Md. 320, 
52 A 494. 


An annuity does not pos- 


B. Distinguished from Income. 


‘Pennsylvania Co.’s 


ANNUITIES 


It may be 
well as on the 


nuity.+# 


There is 
an annuity; the 


a fixed amount 
generally with- 
of the interest | 


N. J.—Steelman v. Wheaton, 72 N. 
J. Eq. 626, 66 A 195 [aff 73 N. J. Ea. 
743, 70 A 1102]; Angle v. Angle, 66 
N. J. Eq. 1, 57 A 425; Pennington v. 
Metropolitan Museum of Art, 65 N. J. 
Eq. 11, 55 A 468; Merritt v. Merritt, 
43 N. J. Bq. 11, 10 A 835. 

N. Y.—In re Dewey, 153 N. Y. 63, 
46 NH 1039; In re Stanfield, 135 N. Y. 
292, 31 NE 1013; Whitson v. Whitson, 
5 : Matter of Gurnee, 84 
Mise. 324, 326, 147 NYS 396 [quot 
Cyc]; Matter of Von Keller, 28 Misc. 
600, 59 NYS 1079; Stubbs v. Stubbs, 
4 Redf. Surr. 170; Carr v. Bennett, 3 


Dem. Surr. 433; Ex p. McComb, 
Bradf. Surr. 151; Booth v. Ammer- 
man, 4 Bradf. Surr. 129. 
Gees I.—Pearson y. Chace, 10 R. I. 
Tenn.—Overton v. Lea, 108 Tenn. 
505, 68 SW 250. 
Va.—Dulaney v. Dulaney, 105 Va. 


429, 54 SE 40. 

Eng.—Baker v. Baker, 6 H. L. Cas. 
616, 10 Reprint 1436. 

[a] Necessity for distinction; in- 
cidence of tax.—lIt is very necessary 
in many cases to clearly distinguish 
between an income and an annuity, 
for the reason that in the former 
case the taxes upon the fund and ex- 
penses of the trust must be paid out 
of the income, and in the latter the 
clear sum of the annuity must be 
paid without any deduction on ac- 
count of taxes imposed upon the fund 
producing the annuity, which must 
be paid out of the estate. Whitson v. 
Whitson, 53 N. Y. 479; Stubbs v. 
Stubbs, 4 Redf. Surr. (N. Y.) 170; 
Dulaney v. Dulaney, 105 Va. 429, 54 
SE 40. See Pearson v. Chace, 10 R. I. 
455 (where the testator devised to 
his wife the dividends and income 
of certain shares of bank stock dur- 
ing her natural life, or as long as 
she remained a widow, and in lieu of 
dower, the reversionary right being 
in his three daughters, and it was 
held that the gift was one of income, 
and not an annuity, and that his wife 
was therefore liable to pay the taxes 
upon the stock as long as she re- 
ceived the income from it). 

[b] Liability of corpus.—Another 
important reason for the distinction 
is the necessity for determining 
whether or not the gift is chargeable 
upon the corpus of the fund or estate 
out of which it arises. Delaney v. 
Van Aulen, 84 N. Y. 16; Matter of 
Von Keller, 28 Misc. 600, 59 NYS 
1079 [aff 47 App. Div. 625 mem, 62 
NYS 1150 mem]. See also Reid v. 
Brown, 54 Misc. 481, 106 NYS 27. 

[ec] The Pennsylvania courts con- 
trovert this view, and uniformly hold 
that there is no substantial difference 
in legal aspect between the gift of 
an annuity for life and of the inter- 
est or income of a fund for life, nor 
between the gift simply of interest 
and of interest payable annually. 
Ritter’s Est., 148 Pa. 577, 24 A 120; 
Flickwir’s Est., 1386 Pa. 3874, 20 A 
518; Hoffman’s Est., 3 Pa. Dist. 663; 
App., 41 Leg 


havea 


{ACP 208 


upon a specific principal sum, although stipulated 
to be paid annually, is not an annuity, but merely 
a gift of income.® 
income or of a specified portion of the net income 
of the general residue of an estate, including real 
as well as personal estate, be considered an an- 
But in some cases where the testator or 
grantor directs the investment of a fund sufficient 
to produce a certain annual amount at a specified 
rate of interest, with instructions to pay over such 
amount periodically, it is regarded as an annuity.?® 

[§ 3] ©. Distinguished from Rent Charge. 
those jurisdictions where the term ‘‘annuity’’ is 
used in its technical sense, it is distinguishable 
from a rent charge, with which it is frequently 
confounded, in this: a rent charge is a burden im- 
posed upon, and issuing out of, lands; whereas an 


Much less can the gift of the 


In 


Int 26 (said in Flickwir’s Est., 
supra, to have been affirmed on ap- 
peal). But see In re Hilyard, 5 
Watts & S. 30 (where this view is 
qualified by the expression that the 
words ‘income’ and ‘annuity’ are 
sometimes’ treated Synonymously, 
just as interest payable annually). 
[d] Limitation to life.—In Hedges 
Harpur, 3 De G. & J. 129, 134, 60 
EngCh 100, 44 Reprint 1218, Turner, 
L. J., said: “In some cases, perhaps, 
there may be a distinction between 
the gift of a certain sum per annum 
and the gift of an annuity, the term 
‘annuity’ having by usage acquired 
somewhat more of relation to an in- 
terest limited by the duration of life 
than the term ‘a sum certain per an- 
num’ has acquired.” 

Cal.—In re Brown, 143 Cal. 


13. 
450, 77 P 160. 
Conn.—Bartlett v. Slater, 53 Conn. 
fps 10 


102, 22 A 678, 55 AmR 73. 

N. J.—Welsh v. Brown, 43 N. Fi 
37; Moore v. Downey, (Ch.) 91 A 116; 
Brombacher yv. Berking, 56 N. J. Eq. 
251, 39 A 134. ; 

N. Y.—In re Dewey, 153 N. Y. 63, 
46 NE 1039 [rev 82 Hun 426, 31 NYS 
255]; Whitson v. Whitson, 53 N. Y. 
479; Niagara Bank v. Talbot, 110 
App. Div. 519, 96 NYS 976 [aff 184 
N. Y. 576 mem, 77 NE 1181 mem]; 
Jackson v. Atwater, 19 Hun 627; In 
re Gurnee, 84 Misc. 324, 147 NYS 
396; Matter of Von Keller, 28 Misc. 
600, 59 NYS 1079 [aff 47 App. Div. 
625 mem, 62 NYS 1150 mem]; Stubbs 
v. Stubbs, 4 Redf. Surr. 170. 

Oh.—Chisholm y. Shields, 67 Oh. St. 
374, 66 NE 93. 

Va.—Dulaney vy. Dulaney, 105 Va. 
429, 54 SE 40. 

Ont.—Bethune v. Rex, 26 Ont. L. 
117, 4 DomLR 229, 21 OntWR 559. 

[a]. MIllustration. — A will con- 
tained a bequest to the testator’s 
sister of “the interest upon fifteen 
hundred dollars, in case she should 
become a widow, during her widow- 
hood, payable annually,” and that the 
executors should invest the estate in 
such sum and upon such terms as 
they might deem necessary for “the 
due execution of the will.” It was 
held that the legacy was not an an- 
nuity, but simply a gift of interest or 
income. Booth v. Ammerman, 4 
Bradf. Surr. (N. Y.) 129. 


14. Moore v. Downey, (N. J. Ch.) 
91 VAT 116: 

15. Woods v. Gilson, 178 Mass. 
511, 60 NE 4, 61 NE 58; Sweet v. 


Boston, 18 Pick. (Mass.) 123; Brim- 
blecom v. Haven, 12 Cush. (Mass.) 
511; Steelman v. Wheaton, 72 N. J. 


‘Eq. 626, 66 A 195 [aff 73 N. J. Ea. 


743, 70 A 1102]; Angle v. Angle, 66 N. 
J. Eq. 1, 57 A 425; Kimball v. Cooney, 
27 Ont. A. 453. 

[a] Certain sum to be raised an- 
nually.—In Craig v. Craig, 3 Barb. 
Ch. (N. Y.) 76, there was a direction 
to invest a sum of money sufficient 
to produce by legal interest at least 
five hundred dollars annually, and 
this was treated as an annuity. 


202. [3.Ch] 


annuity is chargeable only upon the person of the 


grantor.?® 


[§ 4] D. Distinguished from 


An annuity contract differs from one for life in- 
surance in that the latter provides for the payment 
of a lump sum conditionally m consideration of 
periodical payments by the msured, while the for- 
mer contemplates periodical payments of an arinual 
amount, purchased by the annuitant for a stated 
It has consequently been held that the rules 
applicable to life insurance do not govern an annuity 


sum. 


contract.17 


[§ 5] E. As Legacies.1® 


16. Ill—De Haven v. Sherman, 
131 Ill. 115, 22 NE 711, 6 LRA 745. 

Iowa.—-White v. Marion, 139 Iowa 
479, 117 NW 254. 

Md.—Owing’s Case, 1 Bland 290. 

Mo.—Lynch y. Huston, 138 Mo. A. 
ee a Sw 994. 

Y.—Wagstaff v. Lowerre, 23 
Barb! 209. 
' Pa.—Horton v. Cook, 10 Watts 124, 
386 AmD 151. 

See also 24 Halsbury L. Eng. 465. 

[a] Illustrations.—(1) Where a 
will directs the payment of a specific 
annual sum out of the “rents” or 
“profits” of certain real estate, it cre- 
ates an annuity, and not a rent 
charge. De Haven vy. Sherman, 131 
Tll. 115, 22 NE 711, 6 LRA 745; Rob- 
inson v. Townshend, 3 Gill & J. (Md.) 
413 [rev 2 Bland 45]; In re Trench- 
ard, [1905] 1 Ch. 82. (2) A covenant 
in a deed to pay the grantor a cer- 
tain sum in each and every year dur- 
ing the lifetime of the grantor, such 
payment to be made a lien on the 
land, was a covenant to pay an an- 
nuity, and not rent. Nehls v. Sauer, 
119 Iowa 440, 93 NW 346; Lynch v. 
Huston, 138 Mo. A. 167, 174, 119 SW 
994 (where the court said: “It was 
the mere personal obligation of plain- 
tiff and thereby, in that respect, came 
within the terms of the definition of 
an annuity. The payment of this ob- 
ligation is secured by a lien on the 
land, it is true, but that does not af- 
fect the personal character of plain- 
tiff’s obligation, any more than a 
mortgage affects the personal char- 
acter of a promissory note which it 
secures. The annual payment is to 
be made by plaintiff at all hazards, 
it making no difference whether any- 
thing by way of rent or production 
was obtained out of the land. The 
personal obligation apart from any 
consideration of what the land pro- 
duced stamps the contract as that of 
an annuity notwithstanding such an- 
nuity is secured by a lien on the land. 

. Payment out of land by way of 
the land’s rent or production, is a 
different thing from the land being 
made liable. "The former, with right 
of distraint, would be a rent charge 
at common law; the latter is a charge 
against the land for which at, itself, 
may be sold in discharge of the an- 
nuity’’). 

[b] Bent seck.—Where an annuity 
is charged on land without power 
of distress and entry, it is a rent 
seck. Sollory v. Leaver, L. R. 9 Eq. 
22 


[c] Rente constituée and rente 
fonciére distinguished.—‘‘The  an- 
nuity, rente constituée, says Ferriere, 
is that which is due to him who has 
paid a sum of money for a lawful 
interest, to be paid by him who re- 
ceived the money, till he choose to 
discharge himself therefrom by reim- 
bursing the principal. Verbo Rente. 
... The rent reserved on a lease, 
rente fonciére, is constituted to re- 
sult out of an estate, the place of 
which it takes, as being substituted 
thereto. It has with regard to the 
lessor, the same quality as the estate, 
is proper or acquet. It is called fon- 
ciére because it is due by the estate, 


Annuities created by 
will are ‘‘legacies,’? in the broad sense of that 
term,’® and are prima facie included in its use in 


ANNUITIES 


Life Insurance. | exclude them.?! 


stitutional.** 


[§ 6] 


le fonds. It differs from the annuity, 
rente constituée, which is merely 
personal, and is not due by the estate 
affected by, or hypothecated for it. 
So the debtor is bound to pay the an- 
nuity, rente constituée, though he 
has ceased to possess the estate 
mortgaged therefor, while the debtor 
of the rente fonciére is no longer li- 
able to pay it, after he has abandoned 
the estat by which the rente is due.” 
New Orleans vy. Duplessis, 5 Mart. 
(La.) 309, 312 (where plaintiff sold 
land to defendant under a contract 
that the price should remain in de- 
fendant’s hands, and that defendant 
should pay. plaintiff quarterly a sum 
equal to the legal interest on thé 
price, until such time as the price 
was actually paid. This was held 
to be a contract for an annuity, and 
not a reservation of rent). 

[d] While, vnder N. Y. Real Prop- 
erty Law § 76, now § 96, cestuis que 
trust entitled to annual payments 
from a trustee of an express trust 
are designated as “annuitants,”’ the 
term is not used in its common-law 
significance, an “annuity” being a 
sum charged annually on the person 
in contradistinction from a_ rent 
charge. Matter of U. S. Trust Co., 86 
Misc. 603, 148 NYS 762 

17. Peo. v. Security L. Ins., ete., 
COR IS. INS War) tases, AbbNCas 198; 
Cuthbert v. North American L. Assur. 
Co., 24 Ont. 511; In re National Pro- 
vincial L. Assur. Soc., L. R. 9 Eq. 306. 
bee, Life Insurance [25 Cyc 698 note 


18. Legacies of annuities and in- 
come see Wills [40 Cyc 1631 et seq, 
1878 et seq, 1883 et seq]. 

19. DeHaven vy. Sherman, 131 Ill. 
115, 22 NE 711, 6 LRA 745; Addition 
v. Smith, 83 Me. 551, 22 A 470; Heath- 
erington v. Lewenberg, 61 Miss. 372, 
376 (where the court said: ‘While 
the two words under many circum- 
stances may have different meanings, 
they have not here [when created by 
will]. A man may purchase an an- 
nuity which is not a legacy, yet 
where an annuity springs alone from 
a will, and is given by it, it is a 
legacy”); Lang v. Ropke, 7 N. Y. 
Super. 363; Reid v. Brown, 64 Misc. 
481, 106 NYS 27. 

[a] The terms “legacy” and “an- 
nuity” are often used interchange- 
ably.—Thus a devise of real estate 
to a city, on condition that the city 
pay to the devisor’s widow annually 
three thousand dollars, creates a leg- 
acy, an annuity, in her favor. Budd 
v. Budd, 59 Fed. 735. 

[b] Annuitant as legatee.—An- 
nuitants fall under the general char- 
acter of legatees, unless distin- 
guished by the testator, and will be 
entitled to share under a residuary 
bequest in favor of legatees. Sibley 
Vv. Perry, 1 Ves. Jr, 522, 3c omeprint 


Pala 

Tichenor v. Tichenor, 41 N. J. 
Eq. 39, 2 A 778; Trent v. Trent, Gil- 
mer (21 Va.) 174, 9 AmD 594; In re 
Trenchard, [1905] Dee hase Ward v. 
Grey, 26 Beav. 485, 53 Reprint 986; 
Heath v. Weston, 3 De GM. & G. 


601, 52 EngCh 468, 43 Reprint 236;, 


Mullins v. Smith, 1 Dr. & Sim. 204, 


7 de 


a 
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such an instrument,?° unless the context of the will 
shows that the intention of the testator was to 


Such annuities, as legacies, accord- 


ing to the testator’s intention and under the con- 
struction of the provisions of his will bequeathing 
them, may be demonstrative,” cumulative,”* or sub- 


But an annuity is not a legacy for all purposes, 
and in ordinary phraseology an annuity is distinct 
from a legacy.”° 
F. As Real or Personal Estate. 
petual annuity granted to a person and his heirs, 
although descendible to the heirs, is personal, and 
not real, estate.?® 

If an annuity is created without words of limita- 


A per- 


62 Reprint 356; Games da v. Smith, 25 
Grant Ch: “((U.'Crz) 159. 

21. Gaskin v. Rogers, L. R. 2 Ha. 
284; Cornfield v. Wyndham, 2 Coll. 
184, 33 EngCh 184, 63 Reprint 692; 
Scholefield v. Redfern, 2 Dr. & Sm. 
173, 62 Reprint 587; Bromley v. 
Wright, 7 Hare 334, 27 EngCh 334, 68 
Feegrge 137; Shipperdson v. Tower, 

Y. & Coll. 441, 20 HngCh 441, 62 
Hephiat 961. 

Construction and operation of wills 
see generally Wills [40 Cye 1382 et 


Pierrepont v. Edwards, 25 N. 
Y. 128; Carmichael v. Gee, App. 
Cas. 588% 33 HRC’ 202:- Bright we 
Larcher, 3 De G. & J. 148, 60 EngCh 
116, 44 Reprint 1225; Wright v. Cal- 
lender, 2 De G. M. & G. 652, 51 EngCh 
510, 42 Reprint 1027. 

Demonstrative legacies see gener- 
ally Wills [40 Cye 1870]. 

23. Ives v. Dodgson, L. R. 9 Eq. 
401; Paget v. Grenfell, L. R. 6 Eq. 7; 
Charlton v. West, 30. Beav. 1240 54 
Reprint 836; Lethbridge v. Thurlow, 
15 Beav. 334, 51 Reprint 567; Rad- 
burn v. Jervis, 3 Beav. 450, 43 EngCh 
450, 49 Reprint 177; Hales v. Darell, 
3 Beav. 324, 43 EngCh 324, 49 Re- 
print 128; Spire v. Smith, 1 Beav. 
419, 17 EngCh 419, 48 Reprint 1002; 
Roch v. Callen, 6 Hare Douro EneCh 
531, 67 Reprint 1274; Blair v. Nugent, 
3 ais & L. 668; Hartley v. Ostler, 2 
AER INE ASS 1199’ Mackinnon y. Peach, 
2 Keen 555, 15 EngCh 555, 48 Re- 
print 741; In re Dowse, 50 ibe J. Chg 
285; Masters v. Masters, 1 P. Wms. 
421, 24 Reprint 454; Bartlett v. Gil- 
lard, 3 Russ. 149, 3 EngCh 149, 38 
Reprint 532; Graham v. Graham, 1 
Ves. 262, 27 "Reprint 1020. 

24. Sears v. Hardy, 120 Mass. 524; 
Atkinson v. Littlewood, L. R. 18 Eq. 
595; Adnam v. Cole, 6 Beav. 353, 49 
Reprint 862; Martin v. Drinkwater, 2 
Beav. 215, 17 EngCh 215, 48 Reprint 
1162; Andrew Vv. Andrew, 1 Coll. 686, 
28 EngCh 686, 63 Reprint 598; Hindle 
v. Taylor, 5 De G. &oG. STGNSS 
EngCh 456, 43 Reprint 994; Baylee Vv. 
Quin, 2 Dr. & War. 116; Yockney v. 
Hansard, 3 Hare 620, 25 EngCh 620, 
67 Reprint 527; Bourne v. Hartley, 
ASS Jur, bsi2s Graves v. Hicks, 6 Sim. 
39,079 EngCh 390, 58 Reprint 641; 
Holford v. Wood, 4 Ves. Jr. 76, 31 


Reprint 40. 

25. In re Dowding, [1904] 1 Ch. 
441, 445 (where it was said: “A 
legacy is a sum which the legatee is 
entitled to have paid down; an an- 
nuity is a sum which is to be secured 
by setting apart a portion of the set- 
tlor’s personal estate, and has to be 
paid in the shape of an annual pay- 
ment; and in that sense it is not a 
legacy’’). 

Distinction as to time of payment 
see infra 20 note 81 fal]. 

26. Aubin y. Daly, 4 B. & Ald. 59, 
6 HCL 389, 106 Reprint 860; Radburn 
v. Jervis, 3 Beav. 450, 43 BngCh 450, 
49 Reprint 177; Holdernesse v. Car- 
marthen, 1 Bro. Ch. 377, 28 Reprint 
1188; Taylor v. Martindale, 12 Sim. 
158, 35 EngCh 134, 59 Reprint 1092; 
Stafford v. Buckley, 2 Ves. 170, 28 
Reprint 111, 3 ERC 189; Longuet v. 
Scawen, 1 Ves. 402, 27 Reprint 1106. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 6-8] : 


‘tion appropriate to realty, it is personal estate, and 
will pass to the personal representatives of the an- 


nuitant.?* 


[§ 7] 


G. Assignability. A simple annuity is a 
chose in action, and an incident of its character 
as such is that the annuitant may assign or release 


ANNUITIES 


annuity.°° 


ment. 


his interest therein,?* unless restricted by statute,?° 


[§ 8] A. In General. 


ment, will,*° or simple contract.®® 


In Turner v. Turner, Ambl. 776, 782, 
27 Reprint 497, 1 Bro. Ch. 316, 28 Re- 
print 1155, Lord Loughborough said: 
“When charged upon land, it is either 
real or personal at the election of the 
holder, for he may proceed against 
either land or person. If proceeding 
out of coffers, it is personal only as 
to the remedy, but properly real as to 
its descent to heirs. An annuity 
when granted with words of inheri- 
tance is descendible, but as to its se- 
curity is personal only, may be 
granted in fee, of course as a quali- 
fied conditional fee, but is not en- 
ele See 24 Halsbury L. Eng. 
Hs Jount v. Richards, L. R. 11 Ir. 

[a] Tllustrations.—(1) A testator 
gave real and personal estate to A, 
charged with the payment of annui- 
ties to the testator’s six children 
“and their heirs respectively;” it was 
held that the annuities were perpet- 

ual and were personal estate, and 
that the statutory next of kin of one 
of the six children, who was dead at 
the date of the will, were entitled to 
one of the annuities, notwithstanding 
the use of the words “or their heirs 
respectively.” Parsons v. Parsons, L. 
R. 8 Eq 260. (2) A testator gave his 
real and personal estate to his wife, 
subject, among other bequests, to an 
annuity to A forever; it was held 
that, on A dying intestate, the an- 
nuity passed, not to his heirs, but to 
his personal representatives. Taylor 
v. Martindale, 12 Sim. 158, 35 EngCh 
134, 59 Reprint 1092. 

28. Conn.—Farnam v. Farnam, 83 
Conn. 369, 77 A 70 (but not for a 
period longer than his life). 

N. J.—Frazier v. Barnum, 19 N. J. 
Eq. 316, 97 AmD 666. 

N. Y.—Cochrane v. Schell, 140 N. 
Y. 516, 35 NE 971; Robb v. Washing- 
ton, etc., College, 103 App. Div. 327, 
93 NYS 92; In re Toms, 84 Misc. 312, 
147 NYS 550; Cocks v. Barlow, 5 
Redf. Surr. 406. See also Hunter vy. 
Hunter, 17 Barb. 25; Matter of Til- 
ford, 5 Dem. Surr. 524 (where it was 
held that an annuity, or a provision 
in the nature of an annuity, for the 
payment of which resort may be had 
to the income of a fund, but which is 
not directed to be discharged from 
such income exclusively, is an alien- 
able interest). 

N: .C.—Erwin-v. Erwin, 9115 N. C. 
366, -20 SE 520. 

Tex. —Key v. Craig, 2IeMex:, 491. 

Eng.—Hunt-Foulston v. Furber, 3 
Ch. D. 285. 

See Re Carroll, 11 OntWR 179. 

[a] Disposition of annuity and ar- 
rears by will.—Where a testator gave 
all his right, title, and interest in and 
to a certain annuity to his brother, 
and by another clause of his will be- 
queathed the arrears then due to his 
widow for the maintenance and edu- 
cation of two infants, it was held 
that upon the recovery of the arrears 
after the testator’s death the widow 
was entitled to take the _ entire 
amount of arrears given to her by 
the will before the brother could take 


anything. Mitchell v. MclIsaac, 18 
Jur. 672. 
29. See cases infra this note. 


a] In New York (1) it has been 
held that under the provisions of 
Reva St. .ptii2rce +d. tit 63, as 
amended by L. 


e 


An annuity may be ere- 
ated by deed,®? marriage ** or mortis causa ** settle- 


2 § 
(1893) c¢ 452 (Real | 


II. CREATION 


Whether or not 


Property L. [1909] § 103), “an an- 
nuity of annual payment out of the 
income of a trust estate was not as- 
signable.” Rothschild v. Roux, 78 
App. Div. 282, 79 NYS 833. And see 
Cochrane v. Schell, 140 N. Y. 516, 35 
NE 971; Clute v. Bool, 8 Paige 83. 
(2) “Annuities even though for con- 
venience payable out of the income, 
may be merely a lien or charge, in 
which case they are alienable, as at 
common law; or a strict trust of 
rents, issues and profits may be cre- 
ated for the payment of annuities for 
support of a beneficiary in which 
case they are inalienable by statute 
in our State.” Robb v.. Washington, 
etc., College, 103 App. Div. 327, 358, 
93 NYS 92. 

30. Perkins v. Hays, 3 Gray 
(Mass.) 405 (holding that where a 
testator bequeathed an annuity to his 
widow, directing his executors to pay 
it to anyone duly authorized to repre- 
sent her in case of her inability. to 
receive it, or in default of such ap- 
pointment to apply it to her support 
and the support and education of her 
minor children, the widow had no 
power, under the will, to assign a 
part of the yearly payments). 


31. Hunt-Foulston v. Furber, 3 Ch. 
D. 285. 
[a] TIllustration.—A provision ina 


will authorizing an executor to sus- 
pend payment of an annuity, unless 
the annuitant attended at a certain 
place to receive it, and gave a receipt 
for each payment, signed by his own 
hand, was held not to prevent the as- 
signment of the annuity. Arden v. 
Goodacre, 11 C. B. 883, 73 ECL 883, 
138 Reprint 723. 

32. Sloan vy. Frothingham, 72 Ala. 
589; Atkinson v. Littlewood, L. R. 
18 Eq. 595; Palmer v. Newell, 20 
Beav. 32, 52 Reprint 514 [app dism 8 
De G. M. & G. 74, 57 HngCh 57, 44 
Reprint 317]. 

[a] Deed of A here oni hs 
v. Minet, 8 Ch. 136. 

[b] Mistake Be to estate charged. 
—The grantee of an annuity, created 
by deed and charged upon lands of 
which the grantor, without fraud, 
declared himself to be the owner in 
fee, whereas he had but a life estate 
therein, may treat the declaration as 
a covenant and enforce payment of 
arrears against the grantor’s estate. 
Monypenny v. Monypenny, L. 
Cas. 114, 11 Reprint 671. 

33. Ley Vv. Tey, PE Re6y hail T4 
In re Gillman, Ir. R. 10 Eq. 92; Daw- 
. Robinson, of Ta Ts Rep. N. S. 


Cowie v. Muirden, [i893] A. C. 

35. Md.—Mitchell v. Mitchell, 29 
Md. 581. 

Mich.—Perrin v. Lepper, 72 Mich. 
454, 40 NW 859. 

Miss, —West v. Moore, 37 Miss. 114. 

Y.—In re Willets, PZ ONG aye 200. 
il) Nye 690 [aff 5 Dem. Surr. 342]: 
patten of Roos, 4 Mise. 232, 24 NYS 
862. 

Vt.—Bronson v. Phelps, 58 Vt. 612, 
5 A 552. 

Va.—Adams v. Adams, 10 Leigh 
(37 Va.) 527; Catlett v. Marshall, 10 
Leigh (37 Va.) 79. 

Eng.—Radburn v. Jervis, 3 Beav. 
450, 438 EngCh 450, 49 Reprint 177. 

Ont.—Woodhill v. Thomas, 18 Ont. 


277. 
36. Cahill vy. Maryland L. Ins. Co., 


Eedsh 208 


or where such alienation would defeat the clearly 
expressed purpose of the testator in providing the 
But it has been held that the absolute 
gift of an annuity is not affected by a_ subse- 
quent provision designed to prevent its assign- 


an annuity is created by will depends of course upon 
the terms of the instrument.*’ 


90 Md. 333, 45 A 180, 47 LRA 614 and 
note (holding further that a charter 
authorizing an insurance company to 
“srant, purchase or dispose of an- 
nuities’” does not limit the company 
to the grant of annuities by deed or’ 
contract under seal); Cox v. Maxwell, 
151 Mass. 336, 24 NE 50; Money- 
penny v. Mascall, 2 Coll. 213, 33 Eng 
Ch 213, 63 Reprint 704 (where certain 
letters exchanged between the grant- 
or and the grantee, aided by parol 
evidence, were held to establish a 
valid contract for an annuity). But 
see Berry v. Doremus, 30 N. J. L. 399 
(where it was said arguendo that an 
annuity is an incorporeal heredita- 
ment, created by grant, which neces- 
sarily implies an instrument under 
seal). 

[a] Agreement to sell annuity.— 
(1) In Matter of Locke, 2 D. & R. 
603, 16 ECL 111, it was held that a 
contract, without words of present 
grant, to sell an annuity, secured 
upon property in possession of the 
grantor, could not be sued upon ina 
court of law, even though it should 
be enrolled. (2) But in Nield v.. 
Smith, 14 Ves. Jr. 491, 33 Reprint 
609, such an agreement was enforced 
in equity against the executors of a 
decedent. 

87. Ala.—Stein v. Gordon, 92 Ala. 
532,9 S 741 

Cal.—In re Pichoir, 139 Cal. 682, 
73 P 606. 

Del.—Equitable Guarantee, etc., Co. 
v. Rogers, 7 Del. Ch. 398, 44 A 789. 

K y.-—Gillispie Vv. Boisseau, 64 SW 
Ce 23 KyL 1046. 

Y.—Matthews v. Studley, 17 
Noss Div. 303, 45 NYS 201 [aff 161 
N. Y. 633 mem, 57 NE 1117 memj; 
Matter of Davison, 6 Paige 136. 

R. I.—Barstow v. Thomas, 20 R. I. 
561, 40 A 498 

S. C—Patterson v. Leith, 11 S: Cy 
Bqe ws, 

Hng.—Walker v. Tipping, 9 Hare 
800, 41 EngCh 800, 68 Reprint 740: 

[a] MTlustrations.—(1) <A _ provi- 
sion in a will for the payment of five 
hundred dollars per year for ten 
years, in equal quarterly install- 
ments, is an annuity contingent on 
the annuitant’s living so long, and 
not a legacy of five thousand dollars 
payable in installments. Bates v. 
Barry, 125 Mass. 83, 28 AmR. 207; 
Weldon v. Bradshaw, Ir, RoW EKq. 168. 
(2) A gift of the sum of one hun- 
dred and seventy dollars, to be al- 
lowed and paid to a son until he shall 
arrive at the age of twenty-one 
years, is an annuity, and not a gross 
sum to be paid in distributive por- 
tions. Berry v. Headington, 3 J. J. 
Marsh. (Ky.) 315. (3) A bequest of 
“an annuity or yearly sum of $300 
to be paid to them yearly, and every. 
year for, and during the period of 
fifteen years from and after my de- 
cease,’ is an annuity for years. 
Stephens v. Milnor, 24 N. J. Eq. 358. 
(4) The devise of a yearly sum, to be 
paid by a trustee to whom lands are 
devised upon uses and out of the net 
rents that may accrue from the lands 
in his possession, which sum is con- 
tingent upon the exigencies of the 
trust, is in the nature of an annuity. 
De Haven v. Sherman, 131 Ill. 115, 
22 NE 711, 6 LRA 745. (5) But a be- 
quest of “the sum of $500, payable 
in sums of $100 yearly,” is not an an- 
nuity. Stephens vy. Milnor, supra. 
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~{[§ 9] B. Requisites and Validity *®—1. In Gen- 
A contract for an annuity, like contracts in 


eral. 
general, requires a consideration 


but mere inadequacy of consideration, in the ab- 
sence of fraud, will be no ground for setting it 
Of course, a contract for an annuity to be 
valid must not contravene the statute of frauds.** 
Such a contract is also subject to the ordinary 
rules as to capacity of the parties,** fraud or 


aside.?° 


undue influence,*? misrepresentation,** 
take.*® 
38. Necessity of instrument under 


seal see supra § 8. 

Under statute of frauds see Frauds, 
Statute of [20 Cyc 204]. 

Under usury laws see Usury [39 
Cyc, 945]. ! 

39. Kearney v. Kearney, 17 N. J. 
Eq. 59 [aff 17 N. J. Eg. 504]; Beau- 
mont v. Reeve, 8 Q. B. 483, 55 ECL 
483, 115 Reprint 958; Stiles v. Atty.- 
Gen., 2 Atk. 152, 26 Reprint 496; 
Keenan v. Handley, 2 De G. J. & S. 
283, 67 EngCh 221, 46 Reprint 384; 
Ex p. Draycott, 2 Glyn _& J. 1283; 
Howell v. Price, 1 Jur. N. S. 494; 
Annandale v. Harris, 2 P. Wms. 432, 
24 Reprint 801; Kelfe v. Ambrosse, 7 


TT. AR) 5515, 101 Reprint, 1127. | See 
generally Contracts [9 Cye 309 et 
se 


ql. 
[a] Marriage is a good considera- 


tion for an annuity. Fowler  v. 
Fowler, 3 P. Wms. 358, 24 Reprint 
1098. 

{b] The settlement of a breach of 


promise of marriage is a sufficient 
consideration to support the grant of 
an annuity. Keenan v. Handley, 2 
De G. J. & S. 2838, 67 EngCh 221, 46 
Reprint 384. 

{c] Release by husband of marital 
rights.—In a deed executed upon a 
separation between husband and 
wife, the wife charged her separate 
property with the payment of an an- 
nuity to the husband, and the hus- 
band released his marital rights in 
respect of all future property ac- 
quired by the wife, and it was held 
that the release of the husband was 
a good consideration for the grant of 
the annuity by the wife. Logan v. 
Birkett, 1 Myl. & K. 220, 7 HEngCh 
220, 39 Reprint 664. 

{d] Covenant against wife’s debts. 
—By articles of separation, a hus- 
band covenanted with his wife’s 
trustee to secure her an annuity of a 
certain sum, and the trustee cove- 
nanted with the husband that on the 
annuity being secured he would enter 
into a covenant to indemnify the hus- 
band against the wife’s debts. And 
it was held that the latter covenant, 
although conditional, was sufficient 
to support the contract for the an- 
nuity. Wellesley v. Wellesley, 10 
Sim. 256, 16 EngCh 256, 59 Reprint 
612 [app dism 4 Myl. & C. 554, 18 
EngCh 554, 41 Reprint 213]. : 

{e] Covenant to grant annuity.— 
A covenant by a husband to secure 
to his wife an annuity, during her 
life, in casé she should survive him, 
is a sufficient consideration to sup- 
port a grant of an annuity from the 
wife’s father. Bixa =p Drayeott.s a2 
Glyn & J. 283. : 

{f] Services rendered constitute a 
sufficient consideration for the grant 
of an annuity. Washington L. & T. 
Co. v. Darling, 21 App. (D. C.) 132; 
Cox v. Maxwell, 151 Mass. 336, 24 NE 
50. 

{g] Money loaned and paid _ for 
the education and advancement of the 
grantor is a good consideration for 
the grant of an annuity. Kelfe v. 
Ambrosse, 7 T. R. 551, 101 Reprint 
1127. 

[h] Release of debt or other pe- 
cuniary advantage.—Savage v. Sav- 
age, 141 Fed. 346, 72 CCA 494, 3 LRA 
NS 923 (holding a wife’s agreement 
to release the lien upon her hus- 
band’s realty of a decree of alimony 
a sufficient consideration for a.deed 
of trust by him to secure to her the 
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to uphold it;%° 


good faith.*? 


[§ 10] 


and mis- 


payment of an annuity, and unaf- 
fected by their subsequent remar- 
riage); Price v. Price, 111 Ky. 771, 
64 SW 746, 66 SW 529, 23 KyL 1086, 
1911, 1947; Stiles v. Atty.-Gen., 2 Atk. 
152, 26 Reprint 496. 

[i] Forbearance to sue grantor.— 
A promise to pay an annuity, in con- 
sideration of forbearance to sue the 
executors of the grantor thereof, 
binds the promisor if the grantor was 
personally bound for the payment. 
Horton vy. Cook, 10 Watts (Pa.) 124, 
36 AmD 151. 3 

[ij] Agreement to bequeath unused 
annuity.—Where an annuity was 
granted in consideration of the use 
of certain real estate during the life 
of the owner, upon the owner’s prom- 
ise to bequeath the unused portion of 
the annuity at her death, it was held 
that the agreement relating to the 
bequest was supported by a sufficient 
consideration. Garard y. Yeager, 154 
Ind. 253, 56 NE 237. 

[k] Advancement of public good. 
—wWhere the consideration for grant- 
ing an annuity was the advancement 
of the public good by the encourage- 
ment of learning, it was held that 
the grant was not supported by a 


sufficient consideration. Stiles v. 
FPR ae 2 Atk. 152, 26 Reprint 
tl] Natural love and affection.— 


An annuity, granted voluntarily dur- 
ing the testator’s lifetime, based on 
no consideration save natural love 
and affection, has been held to create 
no charge against the grantor’s 
estate, and the fact that he had paid 
it for a long period of years during 
life, and while absent had given writ- 
ten instructions to his agent direct- 
ing its prompt payment, creates no 
legal or equitable obligation to con- 
tinue it after his death. Kearney v. 
Kearney, 17 N. J. Eq. 59 [aff 17 N. J. 
Hq. 504]. 

[m] Past seduction and cohabita- 
tion (1) are not a good consideration 
for an annuity. Beaumont v. Reeve, 
8 Q. B. 483, 55 HCL 483, 115 Reprint 
958. (2) But an annuity given for 
the support of a bastard child and its 
mother, whom the grantor of the an- 
nuity had seduced, will be enforced. 
Jennings v. Brown, 12 L. J. Exch. 
86; Annandale y. Harris, 2 P. Wms. 
432, 24 Reprint 801. (3) And an an- 
nuity granted to a woman with whom 
defendant had cohabited in consid- 
eration of her promise not to marry 
was held to be valid. Gibson vy. 
Dickie, 3 M. & S. 463, 105 Reprint 
684. (4) Past immoral cohabitation 
alone, or the discontinuance of such 
cohabitation in the future, is not a 
sufficient consideration, where the bill 
does not allege seduction or a prom- 
ise under seal. Binnington v. Wallis, 
4 B. & Ald. 650, 6 ECL 639, 106 Re- 
print 1074. 4 

{n] Annuitant ignorant of nature 
of consideration.—In an action to re- 
cover arrears of an annuity it was 
held that the fact that it was granted 
in consideration,of cohabitation with 
plaintiff was no defense, unless it ap- 
peared that plaintiff had knowledge 
of the agrtement. Daniel v. Landen, 
1. & BY 289. 

{o] Payment of consideration pre- 
sumed.—Where a bond securing an 
annuity recited the payment of con- 
sideration, it was held that consid- 
eration would be presumed after the 
annuity had been paid for several 


2. Enrollment. 
memorial in annuity transactions is not necessary 
at common law, and is rendered requisite only by 
statutory provisions.*® 


S 


. - [gg 9411 


Burden of proof. As a general rule the burden of 
proof is on the person seeking to set aside a con- 
tract for an annuity.*® 
be such as to throw the burden upon the grantor of 
the annuity to show that the transaction was in 


But the circumstances may 


The enrollment of a 


years. Haslam v. Diggles, 1 C. & P. 
398, 12 HCL 235. 

40. Price v. Price, 111 Ky. 771, 64 
SW 746, 66 SW 529, 23 KyL 1086, 
1911, 1947; Floyer v. Sherard, Ambl. 
18, 27 Reprint 10; Speed v. Philips, 
Anstr. 732, 145 Reprint 1022; Howell 
v. Price, 1 Jur. N. S. 494; Low v. 
Barchard, 8 Ves. Jr. 133; 32 Reprint 
303; Vernor v. Winstanley, West 395. 

41. See Frauds, Statute of [20 
Cyc 204, 208]. 

42. See generally Contracts [9 
Cye 372 text and note 79 and cross 
references there given]. 

[a] Purchase by lunatic.—A luna- 
tic purchased of an insurance society, 
and paid for, two annuities for his 
life, the society at the time having 
no knowledge of his lunacy, and the 
purchase being a transaction in good 
faith on the part of the society, and 
in the usual course of its business. 
It was held that the purchase money 
could not be recovered from the so- 
ciety by the personal representatives 
of the deceased lunatic. Molton v. 
Camroux, 4 Exch. 17. 

b] Infancy of one grantor.—The 
infancy of one grantor of an annuity 
does not invalidate the several cove- 
nant of another who grants in the 
same deed. Gillow v. Lillie, 1 Bing. 
N. Cas. 695, 27 ECL 823, 131 Reprint 
1285; Haw v. Ogle, 4 Taunt. 10, 128 
Reprint 230. 

[ec] Capacity required not same as 
in case of will.—The fact that a de- 
cedent made a will, which made a just 
disposal of his property and was 
probated, does not establish the va- 
lidity of an annuity contract made by 
him, since the capacity required is 
not the same. Barnes v. Waterman, 
54 Mise. 392, 104 NYS 685 [aff 129 


App. Div. 929 mem, 114 NYS 1318 
mem]. 
43. See generally Contracts [9 


Cyc 411 et seq, 454 et seq]. 

[a] For example contracts for an- 
nuities have been declared invalid 
where undue influence has been exer- 
cised over the one for whose life they 
were granted, the life itself being 
bad and a high valuation having been 
placed on the annuity. Barnes v. 
Waterman, 54 Misc. 392, 104 NYS 685 
[aff 129 App. Div. 929 mem, 114 NYS 
SOR mem]; In re Biel, L. R. 16 Ka. 

44. See generally Contracts [9 
Cyc 408 et seq]. : 

[a] A misrepresentation as to age, 
although unintentional, as to the life 
of one on whom an annuity is pur- 
chased, is ground for declaring the 
contract to be void ab initio. Atty.- 
Gen. vi Ray, dae. 9 Chi39 tmp ates 
LAR Ghees 21k 

45. See generally Contracts [9 
Cye 388 et seq]. 

[a] A mistake in calculating the 
amount payable as an annuity upon 
a given principle has been held a 
ground for setting aside an annuity. 
Carpmael v. Powis, 10 Beav. 36, 50 
Reprint 495. 

46. Blackie v. Clark, 15 Beav. 595 
51 Reprint 669; Howell v. Price, 1 
Jur. N. S. 494. 

47. In re Biel, L. R. 16 Kq. 577 
(where it appeared that one had 
given a life annuity for a legacy, 
placing a low valuation on the leg- 
acy, and having knowledge that the 
annuitant was incompetent). 

48. Emmons y. Crooks, 1 Grant 
Gh: -(Us GC.) -159. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


, 


i. 
§§ 11-13] 


~ {§ 11] 3. Conditions against Public Policy. A 
condition against public policy, imposed on an an- | 


[§ 12] <A. In General. 


ment by which it is ecreated.®° 


petual, for life, or for a period of years,®! or sub- 
ject to such specific limitations as to its duration 


. 49. Parsons v. Winslow, 6 Mass. 
169, 4 AmD 107; Nicholl v. Jones, 36 


L. J. Ch. 554. See generally Con- 
tracts [9 Cye 481 et seq]. 
{a] Conditions in restraint of 


marriage.—(1) A devise to the tes- 
tator’s wife of an annuity ‘during 
her widowhood and life’ ceases upon 
her second marriage, according to the 
testator’s intention; but such inten- 
tion, being against the policy of the 
law as in restraint of marriage, can- 
not take effect, and the wife is en- 
titled to the annuity during her life, 
notwithstanding her second mar- 
riage. Parsons v. Winslow, 6 Mass. 
169, 4 AmD 107; Hoopes v. Dundas, 
10 Pa. 75; Stroud v. Bailey, 3 Grant 
(Pa.) 310; McIlvaine v. Gethen, 3 
Whart. (Pa.) 575. Contra Mahar v. 
O’Hara, 9 Ill. 424; In re Boddington, 
25 Ch. D. 685, 25 ERC 489; Scott v. 
Tyler, 2 Bro. Ch. 431, 29 Reprint 241; 
Heath v. Lewis, 17 Jur. 443; Lloyd 
v. Lloyd, 16 Jur. 306, 10 BEngL&EKq 
139" Cowan v: Allen, 26 'Can.: S22C. 
292; 1 Story Eq. Jur. § 285 note 4. 
See also Cornell v. Lovett, 35 Pa. 
100. See generally Contracts [9 Cyc 
518]. (2) Where an annuity was 
granted to an unmarried woman un- 
til she should do any act by which 
any part thereof should become 
vested in another, it was held that 
the right to the annuity was not lost 
by her marriage. Bonfield v. Hassell, 
832 Beav. 217, 55 Reprint 85. 

{b] Requiring consent to mar- 
riage.—A condition that the annui- 
tant shall obtain the consent of her 
mother to marry is valid. Scott v. 
Tyler, 2 Bro. Ch. 431, 29 Reprint 241. 

[c] Separation of husband from 
wife.—In Nicholl v. Jones, 36 L. J. 
Ch. 554, it was held that a condition 
in the grant of an annuity providing 
for its termination in case the an- 
nuitant should live apart from his 
wife was. void. 9 

{[d] Limitation over upon failure 
of issue.—(1) A limitation over of an 
aanuity upon an indefinite failure of 
issue is void’as depending upon too 
remote a_ contingency. Turner v. 
Turner, Amb]. 776, 27 Reprint 497, 1 
Bro. Ch. 316, 28 Reprint 1155; 
Boden v. Watson, Ambl. 398, 27 Re- 
print 266; Robinson v. Fitzherbert, 2 
Bro: Ch. 127, 29 Reprint 74; Seal v. 
Seal, Prec. Ch. 421, 24 Reprint 188; 
Kirkpatrick v. Kilpatrick, 13 Ves. Jr. 
476, 33 Reprint 373. (2) But where 
an annuity was granted to one for 
life, and after her death to her chil- 
dren born in wedlock, and was lim- 
ited over without restriction upon 
the death of the surviving child, it 
was held that the gift over was not 
void for remoteness, and that at the 
death of the first annuitant without 
issue the donees of the gift over were 
entitled to the capital sum. Evans 
wv. Walker, 38 Ch. D. 211 [disappr 
Blight v. Hartnoll, 19 Ch. D. 294]. 
(3) If the failure of issue is confined 
to the death of the annuitant, the 
limitation over is good, as being in 
the nature of an executory devise. 
Bradhurst v. Bradhurst, 1 Paige (N. 
Y.) 331; Sheppard v. Lessingham, 
Ambl. 122, 27 Reprint 80. 

[e] A deferred annuity contract 
issued by an insurance company, by 
which it contracted to pay the an- 
nuitant one thousand dollars yearly 
commencing at a fixed period in the 
future, provided the annuitant should 
be then alive, the payments to con- 
tinue thereafter as long as he lived, is 
not invalid as contrary to public pol- 
icy. Mutual L. Ins. Co. v. Smith, 184 
Fed. 1, 106 CCA 593 [rev 178 Fed. 510]. 


The duration of an an- 
nuity depends upon the construction of the instru- 
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III. DURATION 


[§ 13] 
It may be per- 


50. U. S.—Goodyear Shoe Mach. 
Co. v. Dancel, 119 Fed. 692, 56 CCA 


300. 

Conn.—Townsend y. Wilson, 77 
Conn. 411, 59 A 417: 

Ill.— Davis v. Peo., 111 Ill. A. 207. 

Iowa.—Armstrong v. Crapo, 72 
Iowa 604, 34 NW 437. 

Ky.—Driggs' v. Plunkett, 105 SW 
976, 32 KyL 390. 


La.—Pugh’s Suce., 129 La. 415, 56 
S73b2! 


Mass.—Towle v. Delano, 144 Mass. 
95, 10 NE 769; Weston v. Weston; 125 | 


Mass. 268; Bates v. Barry, 125 Mass. 
83, 28 AmR 207. 

* Mich.—Houghteling vy. Stockbridge, 
136 Mich. 544, 99 NW 759. 

N. J.—Bateman v. Bateman, 24 N. 
Je Wai 70. 

N. Y.—Matter of Charlier, 22 App. 
Div. 71, 47 NYS 818; Clark v. Good- 
ridge, 51 Mise. 140, 100 NYS 824; 
Bradhurst v. Bradhurst, 1 Paige 331; 
Stewart v. Chambers, 2 Sandf. Ch. 
382; Dixon y. Manning, 1 Dem. Surr. 


581. 

Oh.—Harker v. Smith, 5 Oh. Dec. 
(Reprint) 560, 6 AmLRec 564. 

Pa.—Engles’ Hst., 166 Pa. 280, 31 A 
76 [aff 15 Pa. Co. 26]; Hewson’s App., 
102) Ray iis; Beck’ss App: 46—-Pat 527; 
Garrett’s Est., 12 Pa. Dist. 325. 

R. I.—In re Follett, 23 R. I. 409, 
50 A 848. 

Tenn.—Anderson v. Hammond, 2 
Lea 381, 31 AmR 612; Morgan v. 
Pope, 7 Coldw. 541. 

Tex.—Cleveland vy. Cleveland, 89 
Tex. 445, 35 SW 145 [rev (Civ. A.) 
30.SW 825]. 

Va.—Miller v. Miller, 99 Va. 662, 
39 SE 597, 86 AmSR 919. 

Eng.—In_re Ord, 12 Ch. D. 22; Hill 
Vv. PottsyiseJur. N- Sxo555;7) Perardiy. 
Griffin, 2 Keen 615, 15 EngCh 615, 48 
Reprint 765. See also Badham_ v. 
Mee, 1 Russ. & M. 631, 5 EngCh 631, 
39 Reprint 242. And see 24 Hals- 
bury L. Eng. 486. 

Ont.—In re Macklem, 14 Ont. A. 
20; Woodhill v. Thomas, 18 Ont. 277; 
Bateman v. Bateman, 
(CQ, CH222%. 

{a] Intent shown by provision for 
distribution of estate.—(1) Where 
annuities were given for life, but 
were not charged upon real estate, it 
was held that a subsequent provision 
of the will showing a clear intent on 
the part of the testator to have his 
estate settled and transferred to the 
beneficiaries at the end of ten years 
after his death was repugnant to the 
life grant of the annuities and they 
expired at the end of ten years. Arm- 
strong v. Crapo, 72 Iowa 604, 34 NW 
437. (2) Where a testator gave an 
annuity to his wife and to another, 
with a provision that the estate 
should be divided after the death of 
his wife, the wife’s decease was held 
to put an end to the other annuity. 
Matter of Charlier, 22 App. Div. 71, 
47 NYS 818. (8) Where a will pro- 
vided that the testator’s daughter 
should be paid an annuity until the 
sale of certain real estate, and 
further provided that such sale 
should not be delayed longer than 
five years, it was held that the pe- 
riod intended by the testator as the 
duration of the annuity was the time 
limited for the sale of the real estate. 
Willcox v. Willcox, 106 Va. 626, 56 
SE 588. 

{b] An annuity charged upon a 
life estate will cease with the death 
of the life tenant, as the fund out of 
which it is to be raised ceases. Fer- 
rand v. Jones, 37 N. C. 633: 


[c] Reversion to grantor’s estate 


17 Grant Ch. ; 
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nuity by the donor or grantor thereof, is not bind- 
ing on the annuitant.?® 


as the grantor or donor may impose.®? 
B. For Life. 
gift or grant of an annuity to a person, without 
words of limitation, is a gift or grant of the annu- 
ity during the life of such person.®* 


As a general rule the 


It has also 


on failure of grantees.—One who was 
entitled to an annuity covenanted to 
pay it to his daughter for her sepa- 
rate use during marriage, and after 
the death of either husband or wife 
to the survivor for life, and after the 
death of the survivor to their ‘chil- 
dren, but in default of issue to his 
own benefit. There was but one child 
who died at the age of five years but 
survived his parents. It was held 


|; that the administrator of the child 


was not entitled to the annuity which 
reverted to the grantor. Basse v. 
Grey, Gilb. 97, 25 Reprint 67, 2 Vern. 
Ch. 692, 23 Reprint 1049. ‘ 

{[d] Annuities to executors and 
trustees.—(1) An annuity given to 
an executor or trustee for his trouble 
in the management of the testator’s 
estate is coexistent with the duties 
or trusts for the fulfillment of which 
it is given. Hull v..Christian, L. R. 
17 Hq. 546; McDermot v. O’Conor, Ir. 
R. 10 Eg. 352. (2) An annuity given 
to an executor for his trouble was 
held not to terminate upon the insti- 
tution of a suit for the administra- 
tion of the estate, the executor havy- 
ing qualified and acted, and there be- 
ing outstanding debts due the estate. 
Baker v. Martin, 8 Sim. 25, 8 EngCh 
25, 59 Reprint 10. f 

51. Anderson v. Hammond, 2 Lea 
(Tenn.) 281, 31 AmR 612; Morgan v, 
Pope, 7 Coldw. (Tenn.) 541; Blewitt 
v. Roberts, Cr. & Ph. 274, 18 EngCh 
274, 41 Reprint 495, 3 ERC 155. ‘See 
also supra § 1. i 

52. Peck v. Kinney, 143: Fed. 76, 
74 CCA 270 [rev 128 Fed. 313]; Good+ 
year Shoe Mach. Co. v. Dancel, 119 
Fed. 692, 56 CCA 3800; Routt. v. New- 
man, 253 Ill. 185, 97 NE 208;, Krig- 
baum v. Irvine, 10 OhS&CP 226,.8 Oh 
NP 174; Morgan v. Pope, 7. Coldw. 
(Tenn.) 541; Anderson v.. Hammond, 
2 Lea (Tenn.) 281, 31 AmR 612. @ 

[a] Until death oof  testator’s 
widow.—A testator bequeathed to his 
son an annuity from the period of his 
majority to the death or second mar- 
riage of the testator’s widow. The 
son attained twenty-one and died be- 
fore the widow. It was held that the 
legal personal representative of the 
son was entitled to the annuity until 
the death or second marriage of the 
widow. In re Ord, 12 Ch. D. 22. 

[b] _Until death of widow or last 
surviving daughter.—Under a _ will 
giving an annuity to a widow and her 
daughters, to be diminished each year 
until it is reduced to six hundred dol- 
lars, “at which it is to remain until 
the death of the widow, or of the last 
then surviving one of the daughters,” 
the payments do not cease on the 
death of the widow before that of 
the daughters, but continue until 
death of the daughter last surviving. 
Pugh’s Suce., 129 La. 415, 56 S 352. 

[ec] While holding office of trus- 
tee.—A gift of an annuity to a trus- 
tee, as long as he shall continue to 
execute the office of trustee, deter- 
mines on the cesser of active trusts 
by the payment of the whole of the 
trust property to, a person entitled, 
without a devolution of the office of 
trustee on any other person. Hull v. 
Christian, L. R. 17 Eq. 546. 

53. U. S.—Goodyear Shoe Mach. Co. 
v. Dancel, 119 Fed. 692, 56° CCA 300. 

Mass.—Weston v. Weston, 125 
Mass. 268; Bates v. Barry, 125 Mass. 
83, 28 AmR 207. 

R. I.—In re Follett, 23 R. I. 409, 50 
A 848. 

Tenn.—Anderson v. Hammond, 2 
Lea 281, 31 AmR 612; Morgan y. Pope, 
7 Coldw. 541. 
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been held that the gift of an annuity to one person 
for life, with remainder to another person, only im- 
ports that such other person is to take for lfe.°* 


[§ 14] ©. For Years or Life 


personal annuity given for a term of years or for 
the life of another does not terminate at the death 
of the annuitant, but passes to his personal repre- 


sentatives.°® 


[§ 15] D. Contingent Annuities. 
of the testator or donor, as expressed or clearly 
indicated, will often make the payment of an an- 
nuity dependent upon some event, or upon some 
act of the annuitant, and such intention will, of 
course, govern,®* unless the restriction is contrary 


Tex.—Cleveland v. Cleveland, (Civ. 
A.) 30 SW 825. i 

Eng.—In re Morgan, [1893] 3 Ch. 
222; Blight v. Hartnoll, 19 Ch. D. 
294: Ward v. Ward, [1903] 1 Ir. 211; 
In re Forster, L. R. 23 Ir. 269; Savery 
v. Dyer, Ambl. 139, 27 Reprint 91, 
Dick. 162, 21 Reprint 231; McDermott 
v. Wallace, 5 Beav. 142, 49 Reprint 
531; Blewitt v. Roberts, Cr. & Ph. 
274, 18 EngCh 274, 41 Reprint 495, 
3 ERC 155; Lett v. Randall, 2 De G. 
F. & J. 388, 63 EngCh 302, 45 Re- 
print 671; Kerr v. Middlesex Hospi- 
tal, 2 De G. M..& G. 576, 51 HngCh 
450, 42 Reprint 996; Bignold v. Giles, 
4 Drew. 343, 62 Reprint 133; Baynes 
v. Ridge, 1 Eq. Rep. 157; Re Grove, 1 
Giffard 74, 65 Reprint 831; Nichols 
v. Hawkes, 10 Hare 342, 44 HEngCh 
331,68 Reprint 958; Hill v. Potts, 8 
Jur. N.S: 555; Yates v. Maddan, 3 
Macn. & G. 532, 49 EngCh 412, 42 
Reprint 365; Livesey v. Livesey, 3 
Russ. 287, 3 EngCh 287, 38 Reprint 
5838. ‘| But “where the testator indi- 
cates the existence of the annuity 
without limit after the death of the 
person named, and therefore implies 
that it is to exist beyond the life of 
the annuitant, there the annuity is 


presumed to be a perpetual annuity. | 
Blight v. Hartnoll, 19 Ch. D. 294, 296. | 


if the annuity is 
given, not only to the person, but 
afterwards to others, in ianguage 
which shews there is to be no end of 
it, of course it is a perpetual an- 


That is to say, 


nuity.” In re Morgan, [1893] 3 Ch. 
222, 229. To same effect Heron Vv. | 
Stokes, 12 Cl. & F. 161, 8 Reprint! 


1361, 3 ERC 160. : 

{a] Gift to annuitant and “issue” 
or “children.”—(1) Where a testator 
by his will gave a sum of consols in 
trust for his daughter for life with 
remainder to her children, and by a 
codicil directed that a certain annual 
sum should be added to the sum 
granted to his daughter ‘for life,” it 


was held that the testator intended | 


that the annuity should be paid to 
his daughter for life, with remainder 
to her children. Auldjo v. Wallace, 
31 Beav. 193, 54 Reprint 1112. (2) 
Where a testator gave his daughter 
an annuity for life charged on free- 
hold estates, and in case she should 
have “lawful issue living at the time 
of her death, then and not other- 
wise” to such of her children as were 
living at the time of her death, it 
was held that the annuity was lim- 
ited to the lives of the children liv- 
ing at her death. Sullivan v. Gal- 
braith, Ir. R. 4 Hq. 582. (3) Where 
a testator gave to each of his daugh- 
ters a certain annuity for life, and 
upon their death to their respective 
“children,” directing that the annuity 
should cease in the event of any 
daughter dying without “issue,” it 
was held that the children took a life 
interest only in an equal share of 
the annuity. Hedges v. Harpur, 9 
Beav. 479, 50 Reprint 429. (4) A de- 
vise of an annuity to the testator’s 
daughter, to be paid out of certain 
stocks, providing ‘‘at her decease, the 
same to go to her children,’ was held 


a gift of a life annuity to the daugh-, 


ter and a bequest of the stocks from 
which the annuity was directed to 
be paid to the grandchildren of the 
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annuitant doing 


of Another. A | by the doing of 


sible.5® 


The intention 


be perpetual.®° 
must be express 


testator at the annuitant’s death. 
pen cerk v. Hancock, 14 Pick. (Mass.) 


54 Blight v. Hartnoll, 19 Ch. D. 
294 (where it appeared that a tes- 
tatrix bequeathed an annuity, payable 
out of the rents of certain heredita- 
ments, to her sister Christiana for 
life, with remainder for life to cer- 
tain other persons, and on their 
deaths directed her executors to pay 
the annuity out of the said rents to 
the surviving children of Sarah Ann 
Boate. It was held that the children 
of Sarah Ann Boate took the annuity 
for their lives only); Blewitt v. Rob- 
erts, Cr. & Ph. 274, 18 EngCh 274, 41 
Reprint 495, 3 ERC 155; Lett v. Ran- 
dall, 3 Smale & G. 83, 65 Reprint 572. 

55. Ky.—Stevenson vy. Stevenson, 
91 Ky. 50, 14 SW 955, 12 KyL 658. 
Tite Pe v. Bickford, 65 Me. 

N. Y.—Matter of Viele, 35 App. Div. 
211, 54 NYS .774; Montanye v. Mon- 
tanye, 29 App. Div. 377, 51 NYS 538. 

R. I.—In re Follett, 23 R. I. 409, 
50 A 848. 

Eng.—In re Ord, 12 Ch. D. 22, 25 
(where James, L. J., said: “It has 
never been doubted that a gift of an 
annuity for a term or pur autre vie 
is a gift to the annuitant and his 
personal representatives during the 
term or the life of the cestui que 
vie’); Savery v. Dyer, Ambl. 139, 27 
Reprint 91, Dick. 162, 21 Reprint 231; 
Francis v. Drayton, 56 Sol. J. 253; 
Maddy v. Hale, 4 Wkly. Rep. 769. 

{a] For another’s life on condi- 
tion.—_ Where a testator gave an an- 
nuity to his nephew for the life of 
the testator’s widow on condition 
that he “‘demean himself civilly” to- 
ward her, it was held that the an- 
nuity terminated at the death of the 
nephew, because the condition on 
which it was granted could not be 
carried out after the annuitant’s 
death. Neal v. Hanbury, Prec. Ch. 
173, 24 Reprint 83. 

[b] For trust term on condition. 
—A testator created a trust for the 
support of his widow and to raise an 
annuity for his son and daughter 
“during the continuance of this 
trust.’”” In an action regarding the 
daughter’s annuity it was held that 
the annuity was given for the life of 
the widow, that being the term of the 
trust, provided the daughter should 
live so long, but that the annuity 
ceased upon the death of the daugh- 
ter in her mother’s lifetime. Wes- 
ton v. Weston, 125 Mass. 268. 

{c] In North Carolina where a 
will directed the executors to pay one 
thousand dollars a year annually to 
each of the testator’s children during 
the lifetime of his wife, the legacy 
to a daughter was vested, and upon 
her death intestate passed to her 
husband, under Revisal (1905) § 4. 
eyes Shuford, 164 N. C. 133, 80 SE 

56. Spencer v. Spencer, 11 Paige 
(N.. Y.) 159; Grey v. Grey, 12. Li J. 
Che 4538; sPitt ve Pritt, 260i. EPaskep: 
N. S. 827; Macklem y. Macklem, 19 
Ont. 482. 

{a] Illustrations.—(1) Where an 
annuity was made payable to the tes- 
tator’s nephew upon condition that. 
he should apply personally for it’ 


aoe t en 
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to law or public policy.°’ Similarly an annuity 
created on condition that it shall cease on the 


certain specified acts is forfeited 
such acts.°> But the right to an 


annuity is not lost where the further performance 
of the condition by the annuitant becomes impos- 


[§ 16] E. Perpetual Annuities. If the annuity 
is given in such a manner as to amount to a gift 
of so much eapital or come as will produce the 
annuity without limit as to time, the annuity will 
To make an annuity perpetual there 


words to that effect, or an inten- 


tion so to do must clearly appear.®* 


within five years, in default of which 
application it was to become a part 
of the residuary estate, it was held 
that the right to the annuity was 
lost upon the death of the grantee 
within the time limited, no applica- 
tion for payment having been made 
by him. Stover’s App., 77 Pa. 282. 
(2) An annuity given to one in the 
event of her husband’s death, or of 
her separation from him, was held 
to become payable upon her living 
apart from her husband on account 
of his infirmity. Bedborough v. Bed- 
poeaae 34 Beav. 286, 55 Reprint 

57. See supra § 11. 


58. Clark v. Goodridge, 51 Misc. 
140, 100 NYS 824; Knox vy. Wells, 2 
N. & 674; Dormer v. Knight, 1 


Taunt. 417, 127 Reprint 895 (where 
a deed granting an annuity provided 
that it should cease if the annuitant 
should associate, continue to keep 
company with, or cohabit, or crim- 
inally correspond with a certain per- 
son. It was held that all intercourse 
whatever, although the most inno- 
cent, was within the terms of the 


59. Hutchins’s Hst., 9 Phila. (Pa.) 
300; In re Macklem, 14 Ont. A. 20. 

[a] TIllustration.—Where a testa- 
tor gave to his widow an annuity to 
be paid as long as she and her son 
should live together, but to deter- 
mine in case they should live apart, 
it was held that the annuity did not 
cease upon the death of the son in 
the widow’s lifetime, he having con- 
tinued to live with her until his 
death. Sutcliffe v. Richardson, L. R. 
13 Eq. 606. 

[b] Failure of purpose for which 
annuity was given.—Where land was 
charged by will with an annuity for 
the maintenance of a schoolmaster, it 
was held that the fact that there was 
no schoolmaster for a period of six 
years did not excuse the owner of the 
land from paying the annuity during 
such period. Aylet v. Dodd, 2 Atk. 
238, 26 Reprint 547. 

60. Blight v. Hartnoll, 19 Ch. D. 
294; Hvans v. Walker, 3 Ch. D. 211; 
Hicks v. Ross, L. R. 14 Eq. 141; Paw- 
son v. Pawson, 19 Beav. 146, 52 Re- 
print 304; Potter v. Baker, 13 Beav. 
273, 51 Reprint 105 [aff 15 Beav. 489, 
51 Reprint 627]; Heron v. Stokes, 12 
Cl. & F. 161, 8. Reprint, 1361, 3 ERC 
160 [rev 2 Dr. & War. 89]; Hedges v. 
Harpur, 3 De G. & J. 129, 60 EngCh 
100, 44 Reprint 1218; Kerr v. Middle- 
sex Hospital, 2 De G. M. & G. 576, 
51 EngCh 450, 42 Reprint 996; Burke 
vy. Lambert, 2 Dr. & Wal. 608; Ashton 
v. Adamson, 1 Dr. & War. 198; Hill 
v. Potts, 8 Jur. N. S. 555; Dawson v. 
Robinson, 25 L. T. Rep. N. S. 486; 
Rawlings v. Jennings, 13 Ves. Jr. 39, 
33 Reprint 209; Engelhardt v. Engel- 
hardt, 26 Wkly. Rep. 853. 

61. Lett v. Randall, 2 De G F. & 
J. 388, 392, 63 EngCh 302, 45 Re- 
print 671 [dism app 3 Smale & G. 83, 
65 Reprint 572] (where it was said: 
“The most common indication is a 
direction by the testator to segregate 
and appropriate a portion of his 
property from the interest or profits 
of which the annuity is to be paid. 
Where this is done, the annuity when 
mentioned in the will represents the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


~ §§ 16-17] | 


Charge on rents or income. The mere fact that 
an annuity is charged upon a fund or given out 
of the income of a fund, or that a fund is placed 
in trust to pay the annuity, will not make it per- 
So, if an annuity is a charge upon rents 
of a freehold as distinguished from a gift of a 
portion of the estate, it will not be perpetual.®* 

Annuity charged on absolute devise. 
devise of an estate in fee simple charged with an 
annuity of itself sufficient to. indicate an intention 
that the duration of the annuity should correspond 
with the limits of the estate charged.®4 
An annuity given by 
will and created de novo must be granted with 


petual.® 


Annuity created de novo. 


corpus so appropriated, and the cor- 
pus passing by the bequest of the 
annuity, the annuity may be said to 
be perpetual’). In Kerr vy. Middle- 
sex Hospital, 2 De G. M. & G. 576, 
583, 51 EngCh 450, 42 Reprint 996, 
St. Leonards, Ch., said: “It is per- 
fectly settled that if an annuity be 
given simpliciter, that is, to one gen- 
erally, a life interest only passes. It 
is equally, I believe, undisputed, that 
if an annuity be directed to be pro- 
vided out of the proceeds of prop- 
erty, or out of property generally, if 
an annuity is to be brought into ex- 
istence by the application of prop- 
erty, and that annuity is given to a 
party generally, he will take the 
property appropriated to purchase the 
annuity, and therefore the annuity in 
perpetuity, if purchased.” 

{a] Miustrations.—(1) An annuity 
to a man and his heirs constitutes a 
perpetual annuity. Mansergh v. 
Campbell, 3 De G. & J. 232, 60 EngCh 
180, 44 Reprint 1257; Hedges v. Har- 
pur, 3 De G. & J. 129, 60 EngCh 100, 
44 Reprint 1218; Yates v. Maddan, 
16 Sim. 613, 39 EngCh 613, 60 Re- 
print 1012; Smith v. Pybus, 9 Ves. 
Jr. 566, 32 Reprint 722. (2) And if 
an annuity is given to a man and his 
heirs in perpetuity he has an abso- 
lute interest therein, and the only 
way of satisfying it is by setting 
aside such a sum as will forever an- 
swer it. Huston v. Read, 32 N. J. Eq. 
591; Bradhurst v. Bradhurst, 1 Paige 
(N. Y.) 331; Smith v. Pybus, supra. 
(3) Where there was'a bequest of an 
annuity to A and B and to the sur- 
vivor for life, and if A should have 
any children then it was to be equal- 
ly divided between them, but if A 
should die without lawful issue ‘then 
to A and his heirs forever, it was 
held that the children of A took an 
absolute interest in a perpetual an- 
nuity. Robinson vy. Hunt, 4 Beav. 
450, 49 Reprint 413; Heron v. Stokes, 
12 Cl. & F. 161, 8 Reprint 1361, 3 ERC 
160. [rev 2 Dr. & War. 89]. See also 
Yates v. Maddan, 16 Sim.:613, 39 Eng 
Ch 613, 60 Reprint 1012. (4) A tes- 
tator bequeathed his estate to trus- 
tees, directing them to pay the rents 
and dividends to his widow for life. 
By a codicil he gave a life annuity 
to A and his children, if he had any, 
in such manner as A might direct, 
but if he had no children the annuity 
was to go to B and his family in 
such share as B might think proper. 
It was held that A could dispose of 
his annuity among his children as a 
perpetual annuity. Warren v. Wright, 
P20 Ir ACh. 74015 3 

[b] Distinction between life and 
perpetual annuities.—The only real 
distinction between a life annuity 
and an-absolute or perpetual annuity 
is that in the latter case the annui- 
tant is entitled to the corpus of the 
invested fund. Bignold v. Giles, 4 


Drew. 343, 62 Reprint 133. And see 
infra § 39. 
[ec] Paicaetion to purchase.—(1) It 


has. been held that, where there is a 
direction to an executor to purchase 
an annuity for a certain amount, such 
annuity will be perpetual. Ross v. 
Borer, 2 Johns. & H. 469; 70 Reprint 
1143. (2) This rule, however, does 
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Nor is the 


not accord with the weight of author- 
ity, for it has been held in several 
instances that a direction to invest a 
sum in government securities suffi- 
cient for a certain annuity gives a 
life annuity only. Re Grove, 1, Gif- 
fard 74, 65 Reprint 831; In re Taber, 
51 L. J. Ch. 721. «See also Banks v. 
Braithwaite, 32 L. J. Ch. 198. 

62. In re Morgan, [1898] 3 Ch. 
222; Wilson v. Maddison, 2 Y. & Coll. 
372, 21 EngCh 372, 63 Reprint 164. 

63. Blight v. Hartnoll, 19 Ch. D. 
294; Whitten v. Hanlon, L. R. 15 Ir. 
298; Mansergh v. Campbell, 3 De G. 
& J, 232, 60 EngCh 180, 44 Reprint 
ee Barden v. Meagher, Ir. R. 1 Hq. 


64 Mansergh v. Campbell, 25 
Beav. 544, 53 Reprint 745 [aff 3 De G. 
& J. 232, 60 HngCh 180, 44 Reprint 
1257]. See also Lett v. Randall, 2 
De G. F. & J. 388, 63 EngCh 302, 45 
Reprint 671 [dism app 3 Smale & G. 
83, 65 Reprint 572]. 

65. Heron v. Stokes, 2 Dr. & War. 
89 [rev on this point 3 Ir. Eq. 163, 
and rev on other grounds 12 Cl. & F. 
161, 8 Reprint 1361, 3 ERC 160]; 
Nichols v. Hawkes, 10 Hare 342, 44 
EngCh 331, 68 Reprint 958; In re 
Gillman, Ir. R. 10 Eq. 92; In re Taber, 
51 L. J. Ch. 721. But see Tweedale 
v. Tweedale, 10 Sim. 453, 16 EngCh 
453, 59 Reprint 691 (holding that an 
annuity given de novo out of per- 
sonal estate, without words of limi- 
tation, was perpetual). 

66. In re Booth, [1894] 2 Ch. 282; 
Wilkins w Jodrell, 18 Ch. D. 564; 
Ellis v. Maxwell, 3 Beav. 587, 43 Eng 
Ch 587, 49 Reprint 231; Soames v. 
Martin, 10 Sims. 287, 16 EngCh 287, 
59 Reprint 624; Maddy v. Hale, 4 
Wkly. Rep. 769; Wilson v. Maddison, 
2 5Y. & Coll. 372, 21 BngCh 372, 63 
Reprint 164. Compare Gardner v. 
Barber, 18 Jur. 508 (holding that an 
annuity for the maintenance and 
education of an infant continues only 
during the annuitant’s minority in 
the absence of an express provision 
as to its duration). 

[a] For life.—In Alexander v. Mc- 
Cullock,, 1: Cox (Ch: 391;) 29) Reprint 
1216, it was held that a direction to 
pay an annuity for the support of 
children ‘from time to time as their 
necessities require, without any re- 
gard to their father or mother,” 
might be intended by the testator to 
mean that the allowance be paid only 
during the minority of the children, 
but according to the words used it 
was impossible to restrain it to any- 
thing short of a life interest. 

[b] An annuity given for a fixed 
period for maintenance (1) is not de- 
termined by the attainment of ma- 
jority (Badham v. Mee, 1 Russ. & 
M. 631, 5 EngCh 631, 39 Reprint 242; 
Longmore vy. Elecum, 2 Y. & Coll. 363, 
21 MngCh 363, 63 Reprint 160), (2) 
nor by the death of the annuitant 
before the end of that period; and in 
case of death before the annuity is 
determined the personal representa- 
tives will take for the remainder of 
the period (Attwood vy. Alford, L. R. 
2 Eq. 479; Lewis v. Lewis, 16 Sim. 
266, 39 EngCh 266, 60 Reprint 876). 
(3). In_ Bortoft v.. Wadsworth, 12 
Wkly. Rep. 523, there was a bequest 
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words of limitation in order to entitle the annui- 
tant to take more than a life interest, unless the 
bequest refers to a particular fund.®* 

[§ 17] F. Annuities for Maintenance and Edu- 
cation. An annuity created for the maintenance and 
education of infants does not cease when the latter 
attain their majority in the absence of an express 
limitation or apparent intention of the testator that 
the annuity shall be paid during minority only.%* 

_ But an annuity given in payment for services for 
the care of children ceases when the children attain 
their majority.®" 
nuity provided for her maintenance and support 
‘depends upon her using or demanding it during her 


The right of a widow to an an- 


of an annuity to a father for the 
maintenance of his children until 
they respectively attained twenty- 
one, and a further bequest of a prin- . 
cipal sum to be divided among the 
children as they respectively at- 
tained twenty-one; and it was held 
that the amount of the annuity would 
not be reduced proportionately as the 
children respectively became of age. 
[ec] Gift in trust for benefit of 
minors.—A testator directed the trus- 
tee appointed by his will to pay to 
his daughter an annuity for twenty- 
five years, if she should live so long, 
and provided that “in case of her 
death before the expiration of said 
annuities, they be held in trust by 
him for the benefit of her. children, 
and keep the same at interest until 
they shall become of lawful age.” It 
was held that the annuity was to 


be paid for twenty-five years, and 
was not to determine when the 
children became of age, in case 
of their mother’s death before 
here aae Davis v. Peo., 111 Ill. 
A Me 


[ad] Rights of after-born children, 
—Where a testator provided for the 
payment of an annuity for the ‘“sup- 
port and benefit’ of his son’s chil- 
dren, it was held that after-born 
children were, entitled to share in 
such annuity from the dates of their 


Pintle Ferrand v. Jones, 37 N. C. 
67. Hewson’s App., 102; Pa. 55, 59 


(where it is held that the annuitant 
occupied the position in the nature of 
a testamentary guardian of the chil-' 
dren. The court said: ‘This is not 
like the case of a legacy to an ex- 
ecutor, where any acts which show 
an intention to execute the trust give 
at once a vested right to the entire 
legacy. Nor is it a bequest of an 
entire sum for the performance of a 
trust. But it is a direction for pay- 
ment of a certain sum annually for 
services in the charge of children. 
By doing something in the charge of 
the children, Mrs. Hmien became en- 
titled to the annual payment. Ac- 
ceptance and performance were nec- 
essary on her part, and the right to 
receive the payment ended with the 
termination of her relation to the 
children’’); Cox’s Hst., 15 Phila. (Pa.) 
537, 12 WklyNCas 160. 

{a]. Annuity to wife for support 
of herself and child.—(1) An annuity 
was given to A for life for the sup- 
port of herself and B, until B should 
attain the age of twenty-one years, 
at which time, ‘‘her interest in this 
annuity ceasing,’ B was to receive a 
certain legacy. It was held that the 
annuity to A did not cease upon B’s 
attainment of her majority. Engles’ 
Est., 166 Pa. 280, 31 A 76. (2) Where 
an annuity was bequeathed to the 
testator’s wife for her own use, and 
“a further annuity” for the mainte- 
nance and education of her children 
until they should become twenty-one 
years of age, it was held that the 
“further annuity” did not cease upon 
the death of the wife during the 
children’s minority, although she was 
solely responsible for the use of the 
pongy: In, re Yates, [1901] 2 Ch. 
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lifetime; she cannot charge the estate in favor of 


her personal representative.®® 
[§ 18] G. Joint Annuities. 


Intention the test. 


grantor of the annuity.” 


Rights of personal representatives. 


[§ 20] A. Commencement and Time of Pay- | ment—1. In General. 


68. Brown v. Cresap, 61 W. Va. 
aa 56 SE 603, 9 LRANS 997 and 
note. 

69. Bignold v. Giles, 4 Drew. 343, 
62 Reprint 133; Jones v. Randall, 1 
Jac. & W. 100, 37 Reprint 313; Hales 
v. Cardigan, 9 Sim. 384, 16 EngCh 
384, 59 Reprint 405. 

{a] Mlustrations.—(1) In Bryan v. 
Twigg, L. R. 3 Ch. 183 [dism app L. 
R. 3 Eq. 433] it was held that under 
a bequest of an annuity to the chil- 
dren of ‘a person named, equally, 
share and share alike, for and during 
the term of their joint natural lives, 
or the life of the survivor of them, or 
honger liver of them, the children 
took as tenants in common, without 
benefit of survivorship, an annuity to 
last till the death of the survivor, 
and that the shares of those dying 
within that period went to the per- 
sonal representative. (2) In Lill v. 
Lill, 23 Beav. 446, 53 Reprint 175, it 
was held that a gift of a certain sum 
to A and B each, yearly, so long as 
they shall live, was an annuity to 
each during their several lives. 

[b] Gift over—failure of issue.— 
An annuity was given to one for 
life, and after her death to her chil- 
dren for life, and upon the death of 
the survivor it was to be paid to the 
testator’s nephew and nieces. The 
first taker having died without issue, 
it was held that the nephew and 
nieces were entitled absolutely to the 
fund whence the annuity proceeded 
in equal shares as tenants in com- 
mon. Evans v. Walker, 3 Ch. D. 211. 
But see supra § 11 note 49[d]. 

70. Orr v. Moses, 52 Me. 287; 
Neighbour v. Thurlow, 28 Beav.. 33) 
54 Reprint 278; McDermott v. Wal- 
lace, 5 Beav. 142, 49 Reprint 531; 
Hatton v. Finch, 4 Beav. 186, 49 Re- 
print 310; Ex p. Annandale, 4 Deac. 
& C. 511; Brittain v. Fleming, 2 Myl. 
& K. 147, 7 EngCh 147, 39 Reprint 
900; Wilson v. Maddison, QW. & Coll: 
372, 21 EngCh 372, 63 Reprint 164. 

[al Tilustrations.— (1) A bequest 
of an annuity to a mother and her 
children, for their joint maintenance, 
is a bequest of an annuity to the 
mother and her children as joint ten- 
ants for the life of the longest liver 


of them. Wilson v. Maddison, 2 Y. 
& Collje372, 2-21. MneCh 372,63 Re-= 
print 164. (2) Under a will devising 


to “Samuel Hales, and Charlotte, his 
wife, an annuity of two hundred 
pounds a year each, for their lives 
and the life of the survivor,” each of 
the legatees is entitled to an annuity 
of two hundred pounds during their 
joint lives, and the life of the sur- 
vivor of them. Eales v. Cardigan, 9 
Sim. 384, 16 EngCh 384, 59 Reprint 
405. 

[b] An annuity granted to a hus- 
band and wife during their natural 


Annuities may be 
ereated so that the annuitants will hold as tenants 
in common,®® or as joint tenants with a right of 
survivorship,’® according to the construction of the 
instrument by which they are created. Where there 
are no words of survivorship the gift of an annuity 
to several persons during their lives is a gift of 
separate annuities for aliquot shares, and upon the 
death of each his annuity ceases.7 

When an annuity payable 
out of both real and personal estate is given to 
two persons, the test to be applied. to ascertain 
whether they are joint tenants or tenants in com- 
mon is that that construction shall be applied which 
will best effectuate the intention of the donor or 
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person.*® 


Where there 
IV. PAYMENT 


|lives (1) secures the annuity to the 


survivor, although there are no ex- 
press words creating a right of sur- 
vivorship. Castor v. Jones, 86 Ind. 
289; Hayden v. Snell, 9 Gray (Mass.) 
365, 69 AmD 294; Douglas v. Par- 
sons, 22 Oh. St. 526; Bryan v. Twigg, 
The IBA Hq. 433 [app dism L. R. 3 Ch 

183]; Alder v. Lawless, 32 Beav. 72, 
55 Reprint 28; Moffatt v. Burnie, 18 
Beav. 211, 52 Reprint 83; Townley v. 
Bolton, 1 Myl. & K. 148, 7 EngCh 148, 
389 Reprint 637. Compare Merrill v. 
Bickford, 65 Me. 118 (holding an an- 
nuity to a husband during the nat- 
ural lives of the annuitant and his 
wife, not payable to the latter after 
her husband’s death, but constituting 
assets in the hands of his adminis- 
trator). (2) Where an annuity was 
given to a husband and wife for their 
lives, with right of survivorship, but 
was made payable to the husband 
“for their mutual benefit,’ it was 
held that each was entitled to one 
half of the annuity, and the husband 
was liable to account for his wife’s 
aye Sloan v. Frothingham, 72 Ala. 

[c] Gift over—duration inferred. 
—(1) Where there is a gift over of 
an annuity to several persons, to be 
divided equally between them, with a 
gift over on the death of the sur- 
vivor, the latter will take the whole 
amount during life. McDermott v. 
Wallace, 5 Beav. 142, 49 Reprint 531. 
(2) But a mere direction to purchase 
an annuity for their lives, to be 
equally divided between them, creates 
only an annuity during their joint 
lives. In re Drakeley, 19 Beav. 395, 
52 Reprint 403; Grant v. Winbolt, 23 
L. J. Ch. 282. And see supra § 16 
note 61[c]. 

[d] Manner of payment.—An an- 
nuity given to two persons as joint 
tenants must be paid half to one, and 
half to the other, as it becomes pay- 
able. British North America Bank v. 
Matthews, 8 Grant Ch. (U. C.) 486. 

TiS In re Evans)-77 Ei Js iChS 583: 
See also dicta of Lord Chelmsford in 
Mansergh vy. Campbell, 3 De G. Ak 
232, 60 EngCh 180, 44 Reprint 1257; 
and Bryer AD Blight v. Hartnoll, 19 
Ch. D) 294, 296: 

72. Bank of British North Amer- 
ica v. Matthews, 8 Grant Ch. (U. C.) 
486. 

Construction of: Contracts. see 
generally Contracts [9 Cye 577]. 
Deeds see Deeds [13 Cyc 600]. Wills 
see Wills [40 Cyc 1382]. 

73. Bryan v:. Twigg, L. R. 3 Ea. 
433 [app dism L. R., 3 Ch. 183]; Big- 
nold v. Giles, 4 Drew. 343, 62 Reprint 
133; Jones v. Randall, 1 Jac. & W. 
100, 37 Reprint .313; Hales v. Cardi- 
gan, 9 Sim. 384, 16 EngCh 384, 59 Re- 
print 405; Chatfield v. Berchtoldt, 18 
Wkly. Rep. 887. 


the taking of a bond or other security.’® 
annuity is not extinguished, but only suspended, by 
the marriage of the annuitant to the grantor.” 


(8§ 17-20 | 


is a gift of an annuity to several persons as tenants 
in common during their joint lives and the life of 
the survivor, the personal representatives of a de- 
ceased annuitant are entitled to the latter’s propor- 
tional share during the life of the survivor.‘ 
Where, however, there is nothing to indicate that 
the annuitants were intended to share as tenants 
in common, the survivor is entitled to the whole 
annuity and not merely to a moiety.”4 

[§ 19] H. Extinguishment. 
who has an annuity charged upon land inherits 
such land as the heir at law of the grantor of the 
annuity, such annuity becomes extinct by reason of 
the merger of the charge and the estate in the same. 
An annuity may also be extinguished by 


Where a _ person 
But an 


Where an annuity is given 


74. Kertz v. Grimminger, (Tex. 
Civ. A.) 146 SW 1008. See also Hay- 
den _v. Snell, 9 Gray (Mass.) 365, 69 
AmD 294. 

{a]. Thus where a‘deed contem- 
plated that payment of interest on 
purchase-money notes should con- 
tinue during the joint lives of the 
grantors and the life of the survivor 
by way of an annuity, the survivor 
may recover the entire annuity, and 
not merely a moiety thereof. Kertz 
v. Grimminger, (Tex. Civ. A.) 146 
SW 1008. 

75. Md.—Mitchell v. Mitchell, 21 
Md. 244; Glenn v. Spry, 5 Md. 110. 

Mass.—Woods v. Gilson, 178 Mass. 
hone eo NE 4, 61 NE 58. 

Y.—Jenkins v. Van Schaak, 3 
Paise 242. 

S. C.—McLarin v. Knox, 6 S: 2G: 

Eng.—Graves v. Hicks, 6 Sim. 391, 
9 EngCh 391, 58 Reprint 641. 
Sree also generally Wills [40 Cyc 

fa] Annuitant as one heir.—Land 
charged with the payment of an an- - 
nuity having descended to the. heirs 
at law, of whom the’ annuitant was 
one, is not thereby wholly discharged 
from the payment of the annuity, but 
only pro tanto which the annuitant 
took as heir at law. Addams vy. Hef- 
fernan,. 9 Watts (Pa.) 529. To 
same effect Meeker v. Draffen, 137 
App. Div. 537, 121 NYS 1051 [aff 201 
N. Y. 205, 94 NE 626, 33 LRANS 816, 
AnnCas1912A 930]; Jenkins v. Van 
Schaak, 3 Paige (N. Y.) 242. 

76. Thornton v. Spotswood, 1 
Wash. (1 Va.) 142 (where it appeared 
that A. Spotswood settled on his wife 
an annuity charged on land, with 
power of distress, and devised his 
lands, in tail, to his son John, who 
gave his mother a bond and bills of 
exchange for what was then due on 
her annuity, and died indebted to her 
for part of the annuity subsequently 
due. The bills and bond were as- 
signed and judgments’ recovered 
thereon against John’s executor, and 
the executions were returned nulla 
bona. <A bill was filed against the 
issue in tail to recover the amount of 
the bills of exchange and the residue 
of the annuity. It was held that the 
annuity was extinguished in equity 
by the bond and bills, and that plain- 
tiff could not recover). 

77. Fitzgerald v. Fitzgerald, L. R. 
2-P.NG: 83:05. Moore PsayjiGs -N-gS..51:808 
16 Reprint 484 (where a man cove- 
nanted to pay a woman an annuity 
for her life, payable half-yearly, for 
her separate use; he afterward mar- 
ried the annuitant and died leaving 
her surviving, and it was held that 
the widow was entitled to recover 
arrears which had accrued subse- 
quently to the death of her husband). 


ee 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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without particular instructions, it is payable at the 
If the annuity is created by a 
deed which specifies no time for its commencement, 


end of the year.’® 


it will be payable from the date 
the deed.’® 


_' An annuity given by will, where there is no direc- 
tion therein as to the time when it shall commence, 
commences at the testator’s death,°° and becomes 
due and begins to draw interest, where interest is 
payable thereon, at the end of the first year from 
that event,®* except in the case of an annuity pay- 
able to the widow of the testator or to a minor 
for his support, in which instances payment begins 
with the death of the testator.®? 
annuities bequeathed by will date from the death 


78. 
504, 57 A. 119, 100 AmSR 1008, 63 
LRA 625; Booth v. Ammerman, 4 
Bradf. Surr. CNS, Ws) 729. “erlalibcow. 
eal 7S. C. Eq. 269. And see supra 


[a] Payment in advance.—Under an 
antenuptial contract providing for the 
annual payment of a certain sum to 
the wife after the husband’s death, 
in lieu of dower, she was not entitled 
to have the annuity paid in advance. 
Mower v. Sanford, 76 Conn. 504, 57 A 
119, 100 AmSR 1008, 63 LRA 625. 

[b] Payment in installments.—(1) 
In the absence of directions as to the 
time of payment, the executors may, 
in their discretion, pay the annuity 
provided the annui- 
tant receives the full annual amount 
by .the end of the year. Rucker v. 
Maddox, 114 Ga. 899, 41 SE 68. (2) 
But where a will provided for the 
payment of a certain sum “a year,” 
it was held that it should be paid 
annually, and not in such _ install- 
ments as the executor thought best. 
Anthony v. Anthony, 55 Conn. 256, 
11 A 45. 

79. Weston v. Bowes, 9 Mod. 309, 
88 Reprint 472. 


80. Conn.—Simmons y. Hubbard, 
50 Conn. 574. 

Ga.—Rucker v. Maddox, 114 Ga. 
899, 41 SE 68. 

Md.—Wethered .v. Safe Deposit, 


ete., Co., 79 Md. 153, 28 A 812 

Mass.—Wiggin v. Swett, 6 Mete. 
194, 39 AmD 716. 

Mich.—In a Batchelor, 119 Mich. 
239, 77 NW 9 

N. YY Welsh v. Brown, £8 IN, eas 
37. 

N. -Y.—In re Stanfield, 135 INE PX. 
292, 31 NE 1013; Cooke v. Meeker, 36 
New Yo lbs) =n re. \Casten, 8) NYS, 9; 
Matter of Lynch, 52 HowPr 367; 
Craig v. Craig, 3 Barb. Ch. 76; Gris- 
wold v. Griswold, 4 Bradf. Surr. 216. 

Pa.—Martin’s Hst., 7 Pa. Dist. 408; 
MecDaniel’s Hst., 3 Pa. Co. 363; Hein- 
itsch’s Est., 22 LancLRev 27; In re 
Hichelberger, 11 YorkLegRec 1. 

R. I.—Curran v. Green, 18 R. I. 
329, 27 A, 596; 

En g.—In re Robbins, [1907] 2 Ch. 
8, 10 AnnCas 485, 2 BRC 903. And 
see 24 Halsbury it Eng. 485. 

81. U. S.—Sullivan vy. Winthrop, 
23 F. Cas. No. 13,600, 1 Sumn. 1. 

Cal.—Crew v. Pratt, 119 Cal. 131, 
bi P 44, 

Conn.—Mower v. Sanford, 76 Conn. 
504.157 A 71195» 100 AmSR 1008, 63 
LRA 625; Bartlett v. Slater, 53 Conn. 
102, 22 A 678, 55 AmR 73; Simmons 
v. Hubbard, 50 Conn. 574. 

Md.—Jones v. Stockett, 2 Bland 
409; Owings’ Case, 1 Bland 296. 

Mass.—Woods v. Gilson, 178 Mass. 
511, 60 NE 4, 61 NE 58. a 


Miss. —Henry vy. Henderson, 
mess hat 33 S 960, 63 LRA 616. 
iia J owsish v. Brown, 43 N. J. L. 
N. Y.—Kearney v. Cruikshank, 117 
N. Y. 95, 22 NE 580; Bliven v. Sey- 
mour, 88 N. Y. 469 [mod 24 Hun 603 


mem]; Cooke v. Meeker,'36 N. Y. 15; 
Bradner v. Faulkner, 12 N. Y. 472; 
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ANNUITIES 


of execution oF 


ling.®4 


This rule that 


Mower v. Sanford, 76 Conn. | Matter of Fish, 19 AbbPr 209 [rev on 


other grounds 31 HowPr 172]; Matter 
of Lynch, 52 HowPr 367; Craig Vv. 
Craig, 3 Barb. Ch. 76; Carr v. Ben- 
nett, 3 Dem. Surr. 433; Kerrigan v. 
Kerrigan, 2 Redf. Surr. 517; Gris- 
wold vy. Griswold, 4 Bradf. Surr. 216; 
Booth v. Ammerman, 4 Bradf. Surr. 
129; Lawrence v. Embree, 3 Bradf. 
ate 364; Devlin’s Est., Tuck. Surr. 

Pa.—HBHichelberger’s Est., 170 Pa. 
242, 32 A 605; Flickwir’s Est., 136 Pa. 
374, 20 A 518; Eyre v. Golding, 5 
Binn. 472; McDaniel’s App., 9 Pa. Cas. 
260, 402, 12 A 154, 478; Bird’s Est., 2 
Pars. Eq. Cas. 168; Bennet v. Hart, 30 


yi ae 132; Sergeant’s Hst., 9 Phila. 
46. 
R. I.—Curran vy. Green, 18 R. I. 


32%, 27 A 596. 
C.—Hall v. Hall, 7 S. C. Ha. 269. 
5 enn, —Morgan y. Pope, 7 Coldw. 

41. 

Tex.—Cleveland v. Cleveland, (Civ. 
A.) 30 SW 825 [rev on other grounds 
89 Tex. 445, 35 SW 145]. 

Utah.—In re Sear, 18 Utah 193, 
bd Sse 

Vt.—Boomhower v. Babbitt, 67 Vt. 
325, 31 A838: 

Eng.—In re Robbins, [1907] 2 Ch. 
8, 10 AnnCas 485, 2 BRC 903 [dism 
app [1906] 2 Ch. 648]; Hawksworth 
v. Hawksworth, 27 Beav. 1, 54 Re- 
print 1; Hawley v. Cutts, 2 Freem. 
24, 22 Reprint 1034; Trimmer v. Dan- 
by, Don tae deoOh:. 1900 Levine. ybron= 
monger, 2 Russ. & M. 531, 11 EngCh 
531, 39 Reprint 496; Carter v. Tag- 
gart, 16 Sim. 447, 39 EngCh 447, 60 
Reprint 947; Stamper v. Pickering, 
9 Sim. 176, 16 EngCh 176, 59 Reprint 
3253 Houghton ry Franklin, 1 Sim. & 
St. 890, 1,EngCh 390, 57 Reprint 
L156, 3 IRC a tan Us Fearns v. Young, 9 
Ves. Jr. 549, 32 Reprint 716; Gibson 
VarBOutnd Ves. Jr. 89, 32 Reprint Sifts 
Rawson v. McCausland, 22 Wkly. Rep. 
145. 

Interest on arrears see infra § 26. 

[a] An annuity differs from a 
general legacy in this respect for a 
general legacy not being payable out 
of the testator’s assets before ihe 
end of the year from the testator’s 
death, no interest will be due until 
the expiration of the second year. 
Welsh v. Brown, 43 N Bowe 

[b] Sum for Pee ata of annuity. 


—A sum bequeathed to executors, to’ 


be laid out by them in the purchase 
of an annuity, carries interest only 
from a date twelve months after the 
death of the testator. Re Friend, 78 
eye)! Reps NewS4222: 

[c] Where an annuity is charged 
on land with power of distress and 
entry in case of arrears, the annui- 
tant must wait until the’first rent 
day after the day fixed for payment 
of the annuity, and cannot require 
that prior rent shall be kept in hand 
to meet the installment. Hasluck v. 
Pedley, L. R. 19 Eq. 271. 

82. Weld v. Putnam, 70 Me. 209; 
Craiz’ vi Craig, 3) Barb: Ch. CN: Ye) 
76; Gardner Wills 487. 

83. Cal. Civ. Code (1897) § 1368; 
Crewaivas bratty 1198 Cal £31, )5ieP 44. 
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of a testator has been expressly adopted by statute 
in at least one jurisdiction.®* 

But when the will contains directions regarding 
the time when the annuity is to take effect, or the 
periods of payment, such provisions are control- 


[§ 21] 2. After Life Estate or Trust Term. 
Where a life estate, or trust term, is created, and 
the person entitled to the property at the expira- 
tion of such estate is directed to pay an annuity, 
the annuity will commence at the time when the 
person charged therewith comes into possession, and. 
will be payable annually thereafter.®® 

[§ 22] B. Right to Priority **—1. As to Lega- 
cies *? —a. In General. 
annuity, and a residuary gift, the payment of the 


When there is a gift of an 


84. Wiggin v. Swett, 6 Metce. 
(Mass.) 194, 39 AmD 716; Kearney v. 
Kearney, 17 NN. J. Eq. 59; Byrne v. 
Healy, 2 Molloy 94; Houghton v. 
Franklin, 1 Sim. & St. 390, 1 EngCh 
390, 57 Reprint 156, 3 BRC 151. 

[a] Illustrations.— (1) Where a 
testator devised lands to be held by 
trustees from the death of his widow 
to pay an annuity, and directed that 
the first payment should be made on 
the first day of May after his de- 
cease, it was held that the annuity 
commenced from his death, although 
his widow was still living. Jackson 
vy. Hamilton, 9 Ir. Eq. 430. (2) Where 
a testator directed the payment of an 
annuity on the first of March in each 
year, and died in August, it was held 
that the annuitant would be entitled 
to the annuity in every August, but 
that it would not be payable until 
the following March. McLemore v. 
Blocker, 5S: CC. Eq. 272... But “see 
Waring, v., Purcell, 10S. CG. Bq) 193 
(where a similar provision was made 
in the will, and it was held that the 
annuitant ‘should be paid a propor- 
tionate amount of the annuity on 
the first of March equal to. the 
elapsed time _ since the _ testator’s 
death). 

{b]_ Direction as to first payment. 
—In Irvin v. Ironmonger, 2 Russ. & 
M. 531, 11 EngCh 531, 39 Reprint 496, 
the testator fave an annuity for life 
and directed that the first year’s an- 
nuity should be paid within one 
month from his death. It was held 
that, although the first year’s pay- 
ment was to be made at the appoint- 
ed time, the payment for the second 
year did not become due until the end 
of that year. 

[c] An annuity to the wife “pay- 
able ‘annually, or in any way she may 
wish’” may be ordered to be paid 
quarterly. Hall v. Hall, 7S. C. Eq. 269. 

[d] Where an annuity is given 
with a direction that it shall be paid 
quarterly, (1) the first payment is to 
be made three months after testa- 
tor’s death. Wiggin v. Swett, 6 Mete. 
(Mass.) 194, 39 AmD 716. (2) Where 
a testator gave an annuity for twen- 
ty-one years from his death, payable 
quarterly, it was held that a propor- 
tionate part only was payable on the 
first quarter day. Williams v. Wil- 
son, 5 New Rep. 267. 

85. Hayes v. Whitall, 13 N. J. Eq 
241; Turner v. Probyn, Anstr. 66, 145 
Reprint 802; Miwon v. Pool, Dyer 371b, 
73 Reprint 832: Hartland v. Lyster, 
Hayes & J. 305; Roebuck v. Haber- 
shon, 10 Jur. 279. 

[a] Reversion subject to power of 
sale-—Where a testator gave a life 
annuity, charged upon his freehold 
property, which consisted of a rever- 
sion subject to a life estate in free- 
holds, which trustees had power to 
sell, lease, and exchange, it was held 
that the annuity was payable from 
the testator’s death. Pettinger v. 
Ambler, 34 Beav. 542, 55 Reprint 744. 

86. Abatement of annuities in case 
of deficiency see Wills [40 Cye 1911]. 

87. Abatement of legacies see gen- 
erally Wills 40 Cyc 1899]. 
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former takes precedence over that of the latter.®® 
Where both annuities and legacies are charged 

upon real estate, the annuities will not have priority 

over the legacies,°® unless they are given priority 


oy the will.®° 


The burden of proof lies on the person seeking 
priority for his annuity, to show that such priority 


was intended by the testator.®+ 


[§ 23] 


88. Parks v. Perry, 2 Blackf.(Ind.) 
74; Harp’s Will, 1 Pars. Eq. Cas. (Pa.) 
453; In re Tootal, 2 Ch. D. 628; Croly 
VeuwedL uo. De, GoM v&. Grp 993; 52 
EngCh 771, 43 Reprint 389; Re Mc- 
Kenzie, 4 Ont. L. 707; Kimball v. 
Cooney, 27 Ont. A. 453. 

; {a] Legacies prior to annuity 
charged on residue.—Where there was 
a gift of legacies out of the moneys 
arising from the real and personal 
estate of the testatrix, with a direc- 
tion to pay an annuity out of the 
residue, it was held that the legacies 
had priority over the annuity. In re 
Wiltshire, 6 Jur. N. S. 190. 

{b] Provision for support prior to 
annuities to children.—Where a tes- 
tator gave the income of his whole 
estate to his wife for the support and 
maintenance of herself and children, 
and directed that, in case the income 
was sufficient, certain annuities were 
to be paid to some of the children, it 
was held that the needs of the fam- 
ily must be satisfied in preference to 
the payment of annuities. Roehm vy. 
Clark, 104 Mich. 1, 61 NW 882. 

{e] Provision as to time of pay- 
ment.—Where an annuity was di- 
rected to be paid to the testator’s 
brother for his maintenance and sup- 
port, and the first payment was to be 
made on the first half-yearly day 
after the testator’s death, and there 
was a gift of legacies payable two 
years after that event, it was held 
that the annuity had no priority over 
legacies, in case of deficient assets. 
Ashburnham vy. Ashburnham, 16 
Sim. 186, 39 EngCh 186, 60 Reprint 
844 

[a] Bequest to executor—deficien- 
cy.—The bequest of an annuity to an 
executor for his trouble in the con- 
duct and management of the testa- 
tor’s estate has no priority over other 
legacies in case of a deficiency, and 
it must abate. Duncan v. Watts, 16 
Beav. 204, 51 Reprint 756. 

g9. Roper v. Roper, 3 Ch. D. 714 
(although the annuitants have power 
of distress and entry). 

90: Creed ‘v:*) Creed, “11 (Cl. “& FF. 
491, 8 Reprint 1187; Portarlington Vv. 
Damer, 4 De G. J. LS 161, 69 EngCh 
125, 46 Reprint 877; Re Briggs, 45 L. 
'T. Rep. N. S. 249. 

91. Thwaites v. Foreman, 1 Coll. 
409, 28 HEngCh 409, 63 Reprint 477; 
Brown v. Brown, 1 "Keen 2b, “15 Hng 
Ch 275, 48 Reprint 312; Miller v. 
Huddlestone, 3 Macn. & G. 5138, 49 
EngCh 397, 42 Reprint 358 [rev 17 
Sim... 71, 42 EngCh 71, 60 Reprint 


Davenhill vy. Fletcher, Ambl. 
2h sneprinte) 63>" sBurndze™ ivi 
Bradyl, 1 P. Wms. 127, 24 Reprint 
323; Heath v. Denby, 1 Russ. 543, 46 
EngCh 484, 38 Reprint 210; Almon 
v. Lewin, 5 Can. S. C. 514; Koch v. 
Heisey, 26 Ont. 87. And see 24 Hals- 
bury L. Eng. 494. 

“Whenever a testator, having land 
of which his wife is dowable, gives 
her an annuity in satisfaction of her 
dower, she has priority, although the 
annuity may greatly exceed _ the 
amount of any dower she would be 
entitled to.” Roper v. Roper, 3 Ch. 
a 13 bau (a Pe Aly Tar 

{a] The reason for the rule is 
that, where there is land in which the 


b. Annuity in Lieu of Dower. 
annuity 1s given in lieu of dower by a testator who 
leaves real estate in which his wife is dowable, such 
annuity will have priority over all other legacies,9? 
unless such priority is lost by reason of acquiescence 
and laches;°* but if he leaves no’ real estate, or 
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If an [§ 25] 


dictions.®* 


widow has a right of dower, the re- 
lease of her claim and the acceptance 
by her of an annuity in lieu thereof 
place her in the position of a pur- 


chaser. Harp’s Will, 1 Pars. Hq. Cas. 
(Pa.) 458. 
{b] Priority between annuitant 


and widow of devisee.—Where it ap- 
pears that there is sufficient personal 
estate to pay an annuity, so that it 
does not become a charge upon realty 
under a devise, St is held that the 
dower of the wife of one of the devi- 
sees of the realty is entitled to pri- 
ority over the annuity, and that an 
agreement between the devisees and 
the annuitant making the annuity a 
charge upon the land, after the right 
of dower has attached, will not af- 
fect her right to priority; but where 
part of the land is purchased by the 
devisee from the annuitant and other 
devisees after the agreement has been 
made, the wife’s right of dower in 
the part purchased subject to such 
agreement will be inferior to the 
claim of the annuitant. Clark v. 
Clark, 147 N. Y. 639, 42 NE 275 [aff 
84 Hun 362, 32 NYS 325]. 

93. Houghteling v. Stockbridge, 136 
Mich. 544, 99 NW 759 (helding that a 
widow who has failed for several 
years to urge her claim to priority 
over other legatees taking annuities 
must be held to have acquiesced in 
the course of the executor in making 
pro rata payments; she cannot com- 
plain after such a continued acquies- 
cence). 

94. Acey v. 
49 Reprint 489. 

[a] Declaration against dower.— 
Where a testator bequeathed to his 
wife an annuity, “in lieu, bar, and 
satisfaction of dower,’ and it ap- 
peared that the only real estate of 
which he died possessed was con- 
veyed to him with a declaration 
against dower, it was held that the 
widow was not entitled to priority 
over other legatees. Roper v. Roper, 
3 Chy Deis 

95. Coore v. Todd, 7 De G. M. & 
G. 520, 56 EngCh 404, 44 Reprint 203 
[aff 23 Beav. 92, 53 Reprint 36]; 
Byam v. Sutton, 18 Jur. 847; Miller 
v. Huddlestone, 3 Macn. & G. 513, 49 
HMngCh 397, 42 Reprint 358. And see 
24 Halsbury L. Eng. 495. 

{a] Apportionment in case of de- 
ficiency.— When a testator’s estate is 
insufficient to pay in full annuities 
given by his will, the fund must be 
apportioned among the annuitants in 
the proportion which the sums com- 
posed of the arrears of the annuity 
in each case, plus the present value 
of the future payments, bear to each 
other, and the rule applies in a case 
in which the annuitants are all living 
at the time of distribution. In re 
Wilkins, 27 Ch. D. 703; Heath v. Nu- 
gent, 29 Beav. 226, 54 Reprint 613. 

96. See Damages [13 Cyc 199]; 
Elden [17 Cye) 271 note 53, 422, 


Valuation for taxation see Taxation 
[387 Cye 1580]. 

{a] “Northampton Mortality Ta- 
bles.’"—In computing the present 
value of an annuity the “Northamp- 
ton Mortality Tables’ may be used, 
in the absence of any statute or rule 
of court. Schmieding y. Doellner, 13 


Simpson, 5 Beav. 35, 


ee 
[$§ 22-2 


94 


In the ab- 


Other meth- 


Mo. A. 
etc., Co., 78 N. Y. 114, 7 AbbNCas 198, 
34 AmR 522 [dist Atty.-Gen. v. North 
American L. Ins. Co., 82 WN. ¥._ 725 
where it was held to be proper, in 
certain circumstances, to use the 
American Experience Table of Mor- 
tality]; Peterson y. Oleson, 47 Wis. 
122, 2 NW 94. 

97. See cases infra this note. 

{a] In Kentucky the courts have 
adopted the American Life Annuity 
Tables in determining the present 
value of annuities given for life. Al- 
exander v. Bradley, 3 Bush 667. 

[b] In Maryland, for the purpose 
of computing the value of an annuity 
for life charged upon land, the Euro- 
pean mortality tables were rejected, 
on the ground that they had not 
been proved applicable in this coun- 
try, and the rule of the Maryland 
court of chancery adopted in Wil- 
liams’ Case, 3 Bland 186, for finding 
the present value of a widow’s dower 
right has been adopted by analogy. 
Dorsey v. Smith, 7 Harr. & J. 345; 
Abercrombie v. Riddle, 3 Md. Ch. 320; 
Peyton v. Ayres, 2 Md. Ch. 64. 

[c] Mass. St. (1891) c 425 § 13 
provides that “in case of an annuity 
or life estate the value thereof shall 
be determined by the so called actu- 
aries’ combined experience tables and 
four per cent compound interest.” 
Minot v. Winthrop, 162 Mass. 113, 
125, 38 NE 512, 26 LRA 259. 

{d] In England, where an annui- 
tant entitled to a perpetual annuity 
adequately secured is willing to re- 
ceive a present payment of cash in 
lieu of his annuity, the amount of 
such cash payment ought to be such 
a sum as, at the price of the day, 
will purchase two and one-half per 
cent government stock sufficient to 
produce the annuity, excluding any 
charge for brokerage. Before the 
National Debt Act of 1888, the rate 
would have been three per. cent. 
Hicks v. Ross, [1891] 3 Ch. 499. 

[e] Annuity in lieu of dower.— 
Where it is agreed that a yearly 
sum shall be allowed a widow, in- 
stead of having dower assigned to 
her according to law, the interest of 
one third of the value of the prem- 
ises at the time of alienation is the 
proper measure of the annuity, sub- 
ject, however, to a reasonable deduc- 
tion’ as a compensation to the ten- 
ant, on account of necessary repairs 
and the risk of loss by fire, where a 
house and building constitute the 
principal part of the property. Hale 
v. James, 6 Johns. Ch. (N.-*Y.)) 258) 
10 AmD 328. 

{f{] Arrears of annuity.—An ad- 
ministrator charged with the pay- 
ment of annuities neglected to make 
payment. Action was brought against 
him and a fund raised by the sale of 
land, but the fund was insufficient to 
pay ‘the arrears in full. It was held 
that a distribution founded on a 
computation of the cash value of the 
annuities was erroneous; that the 
distribution should be founded on 
arrears due at the time of such sale 


of the land. Bell’s Hst., 1 Woodw. 
(Pa.) 336. 
[g] Comparative valuations of im- 


mediate and reversionary annuities.— 
When a life annuity is given to per- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


228; Peo. v. Security L. Ins., - 


none in which his wife has a right of dower, an 
annuity stated to be in satisfaction of dower will 
have no priority. 
[§ 24] 2. As to Other Annuities. In all cases of 
annuities given by a testator, the annuitants are 
to be placed upon an equal footing, and none are 
entitled to priority unless there is something in the 
will to show such an intention.%® 
C. Computation of Value. 
sence of statute or court rule to the contrary, it 
is generally proper to compute the value of an an- 
nuity by means of mortality tables.°® 
ods of computation are also allowed in some juris- 


re 


§§ 25-26] 


Circumstances to be considered. The age, con- 
stitution, and health, of the annuitant should be 
taken into consideration,®® and if the annuity is 
given for the joint lives of the annuitant and an- 
other, that fact also should be considered.°? 

[§ 26] D. ‘Interest on Arrears.} 
somewhat conflicting upon the question of the allow- 
ance of interest on arrears of annuities generally. 
The general rule of the courts of England? and 
Canada* is not to allow interest upon arrears of 
annuities, except in peculiar cases, as where they 


are given for maintenance and 


ground of decision has, however, been repudiated,® 
and the eases in which, in later times, the court, 
in the absence of express contract, has allowed 
interest have been confined to those where the an- 
nuitant has held some legal security which, but for 
the interference of the court, he might have made 


sons in succession, and, the estate 
being ascertained to be insufficient at 
some period after the _ testator’s 
death, it becomes necessary to value 
the annuity for the purposes of ad- 
ministration, in order to fix the re- 
spective amounts to be received by 
immediate and reversionary annui- 
tants, only the interest in the future 
of the annuities is valued and a prior 
annuitant is not required to bring 
into hotchpot sums paid to him be- 
fore the date fixed for the making of 
the valuation. When the annuity of 
a prior annuitant who dies before a 
valuation is made is in arrears at his 
death, the arrears must be paid up 
out of the fund applicable to that 
purpose, before a reversionary. annui- 
tant is entitled to claim anything, 
although the fund is thereby entirely 
exhausted, where it appears that un- 
der the terms of the will the trus- 
tees might have exhausted the whole 
of the estate in payment of the im- 
mediate annuity. In re Metcalf, 
[1903] 2 Ch. 424. 

98. Alexander v. Bradley, 3 Bush 
(Ky.) 667. 

[a] Dead and living annuitants.— 
If all the annuitants are living at the 
period of the division, the values 
must be ascertained as at the death 
of the testator. If they are all dead, 
the values must be taken to be the 
respective amounts of arrears. But 
if some are dead and others are liv- 


ing, the value as to the former will} 


be taken at the amount of their ar- 
rears, and as to the latter, at the 
amount of their arrears added to the 
calculated value of the future pay- 
ments. Todd vy. Bielby, 27 Beav. 353, 
54 Reprint 138 [foll Potts v. Smith, 
L. R. 8 Eq. 683]. 

99. Rowley v. London, R. 
Co., L. R. 8 Exch. 221. 

1. Interest on an annuity from 
the death of the donor or grantor to 
the time of the first payment see 
supra § 20. ’ 

Interest as damages for delay in 
payment of money due see Damages 
[13 Cye 166]. 

2. Blogg v. Johnson, L. R. 2 Ch. 
225; Robinson v. Cumming, 2 Atk. 
409, 26 Reprint 646; Lainson vy. Lain- 
son, 18 Beav. 1, 52 Reprint 1, 1 ERC 
194 [aff 5 De G. M. & G. 754, 54 Eng 
Ch 592, 43 Reprint 1063, 1 HRC 198]; 
Tew v. Winterton, 3 Bro. Ch. 489, 
29 Reprint 660, 1 Ves. Jr. 451, 30 Re- 
print 432; Mansfield v. Ogle, 4 De G. 
& J. 38, 61 EngCh 31, 45 Reprint 15; 
Bignal v. Brereton, Dick. 278, 21 Re- 
print 275; Bedford v. Coke, Dick. 178, 
21 Reprint 237; Martyn v. Blake, 3 
Dr. & War. 125; Booth vy. Coulton, 2 
Giffard 514, 66 Reprint 216; Matter 
of Powell, 10 Hare 134, 44 EngCh 
130, 68 Reprint 870; Torre v. Browne, 
5 H. L. Cas. 555, 10 Reprint 1017; 
Beamish v. Farmer, Ir. R. 1 Eq. 466; 
Booth v. Leycester, 1 Keen 247, 15 
EngCh 247, 48 Reprint 301 [app dism 
3 Myl. & C. 459, 14 EngCh 459, 40 
Reprint 1004]; In re Hiscoe, 71 L. J. 
Ch, 347; Wheatly v. Davies, 35 L. T. 


ete.,; 


ANNUITIES 


terest’ has been 
The cases are 


land. 


support. This 


course. 


Rep. N. S. 306; Anderson v. Dwyer, 1 
Sch. & Lef. 301; Jenkins v. Briant, 
16 Sim. 272, 89 EngCh 272, 60 Reprint 
879; Anonymous, 2 Ves. 661, 28 Re- 
print 421; Stapleton v. Conway, 1 
Ves. 427, 27 Reprint 1122. But see 
In re Salvin, [1912] 1 Ch. 332. And 
see 24 Halsbury L. Eng. 508. 

[a] Pending action.—(1) Asa gen- 
eral rule interest will not be allowed 
on arrears of an annuity which be- 
comes due during the pendency of an 
action. Taylor v. Taylor, 8 Hare 120, 
32 EngCh 120, 68 Reprint 298. (2) 
But where the prosecution of the suit 
had been delayed by injunction, such 
interest was allowed on the ground 
that it was the duty of the court to 
compensate for the injury caused by 


its order. O’Donel v. Browne, 1 Ball 
& B. 262. 
8. Snarr v. Badenach, 10 Ont. 131; 


Ferguson v. Hayward, 2 OntWN 472, 
17 OntWR 961; Crone v. Crone, 27 
Grant Ch. (U. C.) 425; Goldsmith v. 
Goldsmith, 17 Grant Ch. (U. C.) 213. 

4 See cases infra this note. 

[a] Annuity secured by bond.— 
Interest on arrears of annuities. se- 
cured by bond has been allowed. 
Crosse v. Bedingfield, 12 Sim. 35, 35 
EngCh 31, 59 Reprint 1043; Hyde v. 
Price, 8 Sim. 578, 8 EngCh 578, 59 Re- 
print 229. Compare Tew vy. Winter- 
ton, 3 Bro. Ch. 489, 29 Reprint 660, 
1 Ves. Jr. 451, 30 Reprint 432 (where 
interest on such an annuity given in 
bar of dower was refused). 

{b] Gross misconduct. — Interest 
will be given upon the arrears of an 
annuity where the person bound to 
pay it has been a party to the deed 
by which it was created, and where 
his acts disclose a system of miscon- 
duct and opposition for the purpose 
of evading payment. Martyn =v. 
Blake, 3 Dr. & War. 125. 

5. Newman v. Auling, 3 Atk. 579, 
26 Reprint 1134; Drapers Co. v. Da- 
vis, 2 Atk. 211, 26 Reprint 531; Litton 
v. Litton, 1 P. Wms. 541, 24 Reprint 
508. 

6. Tew v. Winterton, 3 Bro. Ch. 
489, 29 Reprint 660, 1 Ves. Jr. 451, 
80 Reprint 432. 

7, Torre v. Browne, 5 H. L. Cas. 
555, 10 Reprint 1017. 

8. Isenhart v. Brown, 2 Edw. (N. 
Y.) 341; Adams y. Adams, 10 Leigh 
(3U (Van) 552: 

9. See cases infra this note. 

fa] In Pennsylvania (1) an un- 
paid installment of an annuity bears 
interest from the time when due. 
Brotzman’s Hst., 133 Pa. 478, 19 A 
564; Addams v. Heffernan, 9 Watts 
529: Stewart v. Martin, 2 Watts 200; 
Hoffman’s Est., 3 Pa. Dist. 663. See 
also Flickwir’s Est., 136 Pa. 374, 20 
A 518; Hilyard’s Est., 5 Watts & S: 
30; Reed v. Reed, 1 Watts & S. 235; 
Colwell’s Est., 94 Pai''Co.! 381. (2) If 
the annuity is payable weekly, inter- 
est should, for convenience, be com- 
puted upon the amount of arrears 
accrued quarterly or semiannually. 
Tees’ Est., 5 Pa. Dist. 361. 

{b] In South Carolina it is held 


([sC7Iq) 2k 


available for the obtaining of interest, or where 
the accumulation of arrears has been occasioned by 
the misconduct of the party bound to pay.” 
United States the strict rule against allowing in- 


In the 


followed in a few ecases,® but the 


weight of authority seems to be in favor of a greater 
liberality in the allowance of interest than in Eng- 
In many cases the question is said to be 
discretionary, and dependent upon the circumstances 
of the particular case.?? 
most frequently regarded as entitling the annui- 
tant to interest is where the annuity is given for 
support and maintenance,'! or in heu of dower.1? 
Where an annuity is not paid as it accrues by 
reason of a mutual misapprehension,'? or the laches 
of the ereditor,’* interest is not demandable, of 


Perhaps the circumstance 


that it is the general rule to allow 
interest, although the earlier case of 
Irby v. McCrae, 4 S. C. Eq. 422, hela 
that the allowance of interest is ‘in 
the legal discretion of the court.” 
Stephenson v. Axson, 8 8. C, Hq. 274. 

[ce] In Virginia interest is allowed. 
Willcox v. Willcox, 106 Va. 626, 56 
SE 588. Compare Adams v. Adams, 
10 Leigh (37 Va.) 527 (where the 
court disallowed interest on annuity 
arrears on the ground that, as the 
executors had died insolvent, its pay- 
ment out of the estate would very 
greatly extend the limits which the 
testator had set to this charge upon 
the residuum). 

10. U. S.—Savage v. Savage, 141 
Fed. 346, 72 CCA 494, 3 LRANS 923. 
Gap elaese sesen v. Elliott, 1 Del. Ch. 
fey Y.—Cooke v. Meeker, 36 N. Y. 


Pa.—Brotzman’s Est., 133 Pa. 478, 
19 A 564; Hilyard’s Hst., 5 Watts & 
S. 30; Addams v. Heffernan, 9 Watts 
529; Stewart v. Martin, 2 Watts 200; 
Eyre v. Golding, 5 Binn. 472; Col- 
well’s Est., 4 Pa. Co. 381. 
pone C.—Irby v. McCrae, 4 S. C. Ha. 

Tenn.—Laura Jane v. Hagen, 10 
Humphr. 332. 

Eng.—Newman v. Auling, 3 Atk. 
579, 26 Reprint 1134; Drapers Co. v. 
Davis, 2 Atk. 211, 26 Reprint 531; 
Litton v. Litton, 1 P. Wms. 541, 24 
Reprint 508;,Gay v. Cox, 1 Ridg. P. 
C. 153; Crosse v. Bedingfield, 12 Sim. 
35, 35 EngCh 31, 59 Reprint 1043; 
Hyde v. Price, 8 Sim. 578, 8 EngCh 
578, 59 Reprint 229; Morris v. Dil- 
lingham, 2 Ves. 170, 28 Reprint 110. 

[a] Arrears due from bankrupt.— 
Where an antenuptial contract gave 
to the wife an annuity secured by 
real estate, and no provision was 
made for the payment of interest on 
arrears, it was held that interest 
should not be allowed out of the hus- 
band’s assets after his becoming? 
bankrupt. Savage v. Savage, 141 
Fed. 346, 72 CCA 494, 3 LRANS 923. 

11. Turrentine yv. Perkins, 46 Ala. 
631; Stringer v. Stevens, 146 Mich. 
181, 109 NW .269, 117 AmSR 620, 8 
LRANS 393, 10 AnnCas 337 and note. 


12. Houston v. Jamison, 4 Del. 
330; Hlliott_v. Beeson, 1 Del. 106; 
Beeson vy. Elliott, 1 Del. Ch. 368: 


Cooke v. Meeker, 36 N. Y. 15; Town- 
send’s App., 106 Pa, 268, 51 AmR 523; 


Tees’ Est., 5 Pa. Dist. 361; Irby v. 
McCrae, 4 S. C. Eq. 422. But see 
Isenhart v. Brown, 2 Edw. (N. Y.) 


341 (where it is held that the weight 
of authority is against allowing a 
widow interest upon arrears). 

13. Hoffman’s Est., 3 Pa. Dist. 663. 

14. Hoffman’s Hst., 3 Pa. Dist. 663; 
ee Ashwell, Johns. 112, 70 Reprint 

{a] Failure to demand payment.— 
Interest will not be allowed on the 
arrears of an annuity which was to 
be paid in agricultural products in a 
particular place, the value of which 
was to be ascertained by testimony, 
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[$$ 27-29 | 


V. PROPERTY CHARGEABLE 


[§ 27] A. In General—1. Principal or Income 
—a. Liability in General. Annuities may be made 
payable only out of income,!® or may be charged 
on the corpus as well as on the income.t® The very 
nature of an annuity suggests that, when those 
charged with the payment of it have in their hands 
a fund producing income sufficient to pay it, the 
payment should be made from the income, and not 
from the principal.” But if an annuity is charged 
on a particular fund both the principal and interest 
of the fund are applicable to its payment.1® Where 
the dividends of a sum set apart for the payment 
of an annuity prove insufficient for such purpose, 
the court may make an order for the sale, from 
time. to time, of so much of the corpus as will, 
together with the dividends, be necessary for rais- 
ing the amount of the annuity.’® 

[§ 28] b. For Payment of Arrears—(1) In Gen- 
eral. The construction to be given to the instru- 
ment creating an annuity determines whether defi- 
ciencies or arrears may be charged on the corpus 


of the property set apart for its payment, whether 
it is payable exclusively from accruing income, or 
out of accumulated income, permitting arrears to be 
made good from the income of succeeding years.”° 

[§ 29] (2) Liability of Corpus. Where it clearly 
appears that the annuity is charged upon the corpus, 
the corpus, as a matter of course, will be liable for 
the payment of the arrears;*4 and where an an- 
nuity is, by will, expressly charged on the corpus 
of an estate, subsequent words tending to show 
that the testator contemplated that it should abate 
in the event of the income of the property being 
insufficient do not deprive the annuitant of the right 
to have the corpus applied toward making good 
any deficiency of income to meet the annuity.?? 

Limitation over after payment of annuity. If the 
income of the whole estate is charged with the 
payment of an annuity, and the capital fund is 
limited over ‘‘after payment’’ or ‘‘subject to’’ the 
payment of the annuity, the corpus will be liable 
for the payment of arrears.”? 


and in the absence of any proof of a 
demand at the place where it was to 
be paid, or of an agreement to dis- 
pense with such demand and to con- 
vert the same into money. Philips 
v. Williams, 5 Gratt. (46 Va.) 259. 


45. Ill.—Irwin v. Wollpert, 128 
15 1527,,.21 NE 501: 

Md.—In re Blake, 4 Md. Ch. 64. 

Mass.—Hammond v Hammond, 


169 Mass. 82, 47 NE 535; Cummings 
v. Cummings, 146 Mass. 501, 16 NE 
401; Nudd v. Powers, 136 Mass. 273; 
Hancock v. Hancock, 14 Pick. 70. 

N. Y.—In re Dewey, 153 N. Y. 63, 
46 NE 1039 [rev 82 Hun 426, 31 NYS 
255]; Delaney v. Van Aulen, 84 N. Y. 
16 [rev 21 Hun 274];: Spencer v. 
Spencer, 38 App. Div. 403, 56 NYS 
460; Jackson v. Atwater, 19 Hun 627. 

N. C.—Mitchener v. Atkinson, 63 
N. C. 585; Ferrand v. Jones, 37 N. C. 


633. 
Pa.—Shaupp v. Gaylord, 103 Pa. 
319; Earp’s Will, 1 Pars. Eq. Cas. 


453; In re Stevenson, 85 PittsbLegJ 
NS 187; Sell’s Est., 4 WklyNC 14. 

16. Cal.—Crew v. Pratt, 119. Cal. 
Lieb sees 

Ill.—Gee v. Gee, 204 Ill. 588, 68 NE 
515 [aff 107 Ill. A. 313]. 

N. Y.—Matter of Van Valkenburgh, 
60 Misc. 497, 113 NYS 1108 (holding 
that an annuity for life given to tes- 
tator’s sister payable out of his es- 
tate, and not confined to the income, 
may be paid out of the corpus as well 
as the income); Wilde v. Wilde, 58 
HowPr 71. 

N. C.—Erwin vy. Erwin, 115 N.C. 
366, 20 SE 520. 

Pa.—Patterson’s App., 16 A 38. 

R. L.—Walcott ‘v. Pitcher, 7 R. I. 
555. 

Utah.—Allen v. Barnes, 5 Utah 100, 
12) P 912: 

Hing.—In re. Taylor, 53°. J.. ‘Ch. 


1161. 
17. Hammond v. Hammond, 169 
Mass. 82, 47 NE 535; Cummings v. 


Cummings, 146 Mass. 501, 16 NE 401; 
Richardson v. Hall, 124 Mass. 228; 
Treadwell v. Cordis, 5 Gray (Mass.) 
341; McIlvaine v. Gethen, 3 Whart. 
(Pa.) 575. See also Veazie v. For- 
saith, 76 Me. 172 (where it appeared 
that a trust deed provided that the 
trustees were to keep the principal 
safely invested, according to their 
best judgment, “and from the in- 
come thereof to pay me the sum of 
five thousand dollars each year’; it 
was held that the annuity was to be 
derived from the income alone). 

{a] A direction in a will to pay 
an annuity out of the rents and prof- 
its of lands charges only the rents 
and profits and not the corpus of the 
estate, unless a contrary intention 
appears, and ean only be enforced 
against the trustee personally so far 


as he has received such rents and 
profits. De Haven vy. Sherman, 13i 
Ill. 115, 22 NE 711, 6 LRA 745; Irwin 
v. Wollpert, 128 Ill. 527, 21 NE 501; 
Delaney v. Van Aulen, 84 N. Y. 16 
[rev 21 Hun (N. Y.) 274]; Sell’s Est., 
4 WklyNC (Pa.) 14; Forbes v. Rich- 
ardson, 11 Hare 354, 45 EngCh 350, 
68 Reprint 1312; Baker v. Baker, 6 
H. L. Cas. 616, 10 Reprint 1436. 

[b] Produce of fund.—A married 
woman entitled to receive annually, 
for her sole and separate use, the in- 
terest of a trust fund, the corpus of 
which is secured to her children, may 
look to the actual produce of the 
fund for her annuity. Robert v. Tift, 
60 Ga. 566. 

[c] Rents of leased land.—A tes- 
tator bequeathed an annuity, to be 
paid ‘fout of the rents accruing under 
and from” a lease of land to the 
Wilkes-Barre Coal & Iron Company 
“so long as the said lease runs.” Af- 
ter the testator’s death, and on the 
application of the residuary lega- 
tees, the lease was forfeited for non- 
payment of rent and a new lease was 
executed to new grantees. It was 
held that the bequest was not extin- 
guished by the forfeiture of the lease, 
but was charged upon and continued 
payable out of the rents or profits of 
the property then under lease when 
such were received sufficient to pay 
itz.) Danforth’s App... 12d 723...359;. 25 
A 635; Shupp v. Gaylord, 103 Pa. 


319. 
Mich.—Langrick vy. Gospel, 48 
Mich. 185, 12 NW 38. 

N. Y.—Delaney v. Van Aulen, 21 
Hun 274; Gott v. Cook, 7 Paige 521 
[aff 24 Wend. 641, 35 AmD 641]; 
Matter of Tilford, 5 Dem. Surr. 524. 
ie ue Will; 2) Bars. bq. Cas: 

Va.—tTrent v. Trent, Gilm. (21 Va.) 
174, 9 AmD 594. 

Eng.—Stamper v. Pickering, 9 Sim. 
176, 16 EngCh 176, 59 Reprint 325. 

[a] Penal sum of bond.— (1) 
Where an annuity bond is in the 
penal sum of one thousand dollars, 
conditioned to pay one hundred dol- 
lars yearly during the obligee’s life, 
the payment for ten years is no bar 
to the obligee’s further claim during 


his life. Blackmer vy. Blackmer, 5 Vt. 
oO oe (2) A contract binding the 
makers “to pay to Isabella Cairnes 


$300, so as to secure to her $16.66 an- 
nually during life,” being an annuity 
payable to her by one of said makers, 
with a provision that in case of any 
default in payment of the annuity 
the whole sum of three hundred dol- 
lars shall be paid, is in the nature of 
a penal bond, and no more can be re- 
covered upon it than the amount due 
on the annuity. Cairnes vy. Knight, 
17 Oh. St. 68. 


19. Swallow v. Swallow, 1 Beav. 
432 note, 17 EngCh 432 note, 48 Re- 
print 1008; Hodge v. Lewin, 1 Beav. 
431, 17 EngCh 431, 48 Reprint 1007; 
May v. Bennett, 1 Russ. 370, 46 Eng 
Ch 330, 38 Reprint 144; Anderson vy. 
Dougall, 15 Grant Ch. (U. C.) 405. 

20. Ill.—Hinbecker vy. Hinbecker, 
162 Ill. 267, 44 NE 426. 

N. Y.—Bliven v. Seymour, 88 N. Y. 
469 [mod 24 Hun 603 mem]; Delaney 
v. Van Aulen, 84 N. Y. 16. 


Va.—Willecox v. Willcox, 106 Va. 
626, 56 SE 588. 

Wis.—In re Pierce, 56 Wis. 560, 
14 NW 588. 

Eng.—In re Bigge, [1907] 1 Ch. 
%24: in, re, Boden,) P1907) ol.Che, sae 


Addecott v. Addecott, 29 Beav. 460, 
54 Reprint 706; Baker vy. Baker, 6 H. 
L. Cas. 616, 10 Reprint 1436. And 
see 24 Halsbury L. Eng. 491. 
Eppes v. Lewin, 5 Can. S. C. 
Ont.--Jones v. Jones, 27 Grant Ch. 
Um) nents i 
als. Walcott jye #bitehers au. annersie 
555; In re Metcalf, [1903] 2 Ch. 424; 
In re Tucker, [1893] 2. Ch. 323; Pear- 
son v. Helliwell, L. R. 18 Eq. 411; 
Howarth vy. Rothwell, 30 Beav. 516, 
54 Reprint 989; Mills v. Drewitt, 20 
Beav. 632, 52 Reprint 748; Byam v. 
Sutton, 19 Beav. 556, 52 Reprint 467; 
Picard v. Mitchell, 14 Beav. 103, 51 
Reprint 225; Swallow v. Swallow, 1 
Beav. 432 note, 17 HngCh 432 note, 
48 Reprint 1008; Haynes v. Haynes, 
3 De G. M. & G. 590, 52 EngCh 459, 
43 Reprint 232; Wroughton v. Col- 
quhoun, 1 De G. & Sm. 36, 63 Re- 
print 960; Gratrix v. Chambers, 2 
Giffard 321, 66 Reprint 134; Torre v. 
Browne, 5 H. L. Cas. 555, 10 Reprint 
1017 ;,. Martin. .veq Bostock, 23. 4.21 
Rep. N. S. 216; Stamper v. Pickering, 
9 Sim. 176, 16 EngCh 176, 59 Reprint 
325. See also Rowe v. Lansing, 53 
Hun 210, 6 NYS 777; Matter of Havi- 
land, 49 Hun 301, 1 NYS 904 [aff 124 
N. Y. 640 mem, 27 NE 412 mem]. 
[a] Payment from fund in court. 
—In order to entitle an annuitant, 
whose annuity is payable from a fund 
under the control of the court, to 
any profit earned, by the investment 
of arrears of his annuity, he should 
procure the arrears to be set apart 
and distinguished from the general 
estate. Taylor v. Taylor, 8 Hare 
120, 32 EngCh 120, 68 Reprint 298. 
22. Pearson vy. Helliwell, L. R. 18 
Wass.) iy 
23. Gee v. Gee, 204 Ill. 588, 68 NE 
515 [aff 107 Ill. A. 313]; Birch v. 
Sherratt, L. R. 2 Ch. 644 [rev L. R. 
4 Iq. 58]; In re Young, [1912] 2 Ch. 
479; In re Watkins, [1911] 1 Ch. 1 
[overr In re. Bigge, [1907] 1 Ch. 
714]; In re Howarth, [1909] 2 Ch. 19 
[overr Taylor. v. Taylor, L,'R. 17 Ha. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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- ease of failure of income. 


> 


$s 
§§ 29-30] 


Indefinite charge. If there is a simple gift of an 
annuity, with no indication of an intention that it 
shall be paid out of income rather than corpus, 
or if the annuity is made an unlimited and indefi- 
nite charge upon rents and profits, resort may be 

_ had to the corpus in ease the income is insufficient.24 
If a fund is set apart 
to secure the payment of an annuity which, after 
the death of the annuitant, is to go to the residuary 
estate of the grantor or donor, the annuitant will 
nevertheless be entitled to have the arrears of his 
annuity payable out of the corpus.?5 

Corpus insufficient; apportionment. 

corpus of an estate charged by will with annuities 


Residuary fund set apart. 


324]; In re Mason, 8 Ch. D., 411; In 
re Moore, L. R. 19 Ir. 365; In re Pep- 
pee Wiebe se: ore | LOSt a Play. fair swe 
Cooper, 17 Beav. 187, 51 Reprint 1004; 
G. & Sm. 633, 
64 Reprint 638; Phillips v. Gutter- 
-idge, 3 De G. J. & S. 332, 68 EngCh 
252, 46 Reprint 664, 3 ERC 197; In re 
Tyndall, 7 Ir. Ch. 181; Bell v. Beil, Ir. 
R..6 Hq. 239; In re Grant, 52 L. J. Ch. 
B552° Re Taylor, 50 L.. T:.. Rep. N.S. 
mins EOtts Vv. smith, 13's a Rep. IN: 
S. 207; Prowett v. Prowett, 10 L. T. 
Rep. N. S. 564; In re McKenzie, 4 
Ont. L. 707, 23 CanLTOccNotes 15, 
1 OntWR 739, 2 OntWR 1076. 

[a] Bequest of residue of income. 
—(1) Where a testator provided for 
the payment of an annuity “out of 
the income of my estate,’ and be- 
queathed “the residue of the income” 
to others, it was held that the annu- 
ity was payable out of the corpus in 

Pierrepont 
v. Hdwards, 25 N. Y. 128. (2) A tes- 
tator directed his trustees to con- 
vert the residue of his real and per- 
sonal estate, and to invest so much 
thereof as would produce a certain 
annuity, and to pay it to his wife 


- during her life, and he gave the resi- 


due not wanted for that purpose to 
other persons. There was a de- 
ficiency in the income of the widow’s 
annuity, and it was held that the de- 
ficiency was payable out of the cor- 
pus. Percy v. Percy, 35 Beav. 295, 
55 Reprint 909. 

[b] Annuity in lieu of dower.—A 
testator charged his estates with the 
payment of an annuity to his wife in 
lieu of dower. The real estate hav- 
ing been sold to pay the debts, and 
the income remaining being insuffi- 
cient to pay the annuity, it was held 
that the widow was entitled to have 
her annuity paid out of the capital 
as well as out of the income of the 
remaining fund, and, as the annuity 
was wholly in arrear, that the ar- 
rears were to be computed from the 
testator’s death. Stamper v. Picker- 
ing, 9 Sim. 176, 16 HngCh 176, 59 Re- 
print 325. 

[c] Arrears payable out of annui- 
tant’s share of estate.—A testator set 
apart a fund as a provision for his 
wife and also for his children until 
their majority or marriage. He gave 
the residue of his estate to his chil- 
dren living at his death and directed 
that it should be divided on the death 
of all of them. He further directed 
that from majority or marriage each 
child was to receive the revenue de- 
rivable from his share, limited to six 
thousand dollars a year, each child 
being charged with a substitution in 
favor of his or her children. In a 
suit brought by the eldest son to re- 
cover arrears of his annuity of six 
thousand dollars a year, it was held 
that, according to the true intention 
of the testator as disclosed by the 
words of the will, the annuity of 
each child was a charge on the rev- 
enue of his own share and its arrears 
and not on the total revenue of the 


estate. Beaudry v. Barbeau, [1900] 
ALG. 069. 
{d] Abatement of fund.—A tes- 


tator directed that, after the pay- 
ment of certain pecuniary legacies, 
a fund should be set apart to pro- 
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When the 
[§ 30] 


vide for the payment of an annuity, 
and, “after payment” of the annuity, 
such fund was to be divided among 
certain persons who were not residu- 
ary legatees. By reason of the de- 
ficiency of assets and the consequent 
abatement of the annuity, the fund 
so set apart was insufficient to pro- 
duce the full amount, and it was held 
that the annuitant could not have the 
deficiency made up out of corpus, but 
was entitled only to the smaller an- 
nuity. In re Tyler, 2 Jur: N. S. 927. 

24. Comstock v. Herron, 55 Fed. 
803, 5 CCA 266; Matter of Tilford, -5 
Dem. Surr. (N. Y.) 524; Phillips v. 
Gutteridge, 3 De G. J. & S. 332, 68 
BEngCh 252, 46 Reprint 664, 3 ERC 
197; Almon wv. Lewin, 5 Can. S. C. 
514; Koch v. Heisey, 26 Ont. 87. 

[a] MTllustrations.—(1) Where a 
testator directed the payment of a 
specific annual sum to his widow dur- 
ing her life, it was held that her 
right to the annual payment was in 
no wise dependent upon the amount 
of annual income derived from the 
estate. Cooper’s Hst., 147 Pa. 322, 23 
A 456. (2) Where a testatrix gave 
all her property in trust and directed 
the trustee to pay to her husband a 
certain sum monthly from the “rents 
and interest,” it was held that the 
annuity was chargeable upon the 
whole estate. Gillispie v. Boisseau, 
64 SW 730, 23 KyL 1046. 

[b] Rents or “other moneys.”— 
Where trustees were directed to pay 
an annuity out of the rents or other 
moneys of an estate which they had 
power to manage, sell, or mortgage, 
it was held that the annuity was pay- 
able out of income only, the term 
“other moneys” referring to moneys 
ejusdem generis. Clifford v. Arun- 
dell, 27 Beav. 209, 54 Reprint 81. 

25. N. Y.—Bliven v. Seymour, 88 
N. Y. 469 [mod 24 Hun 603 prem]: 

Pa.—Denis’ Hst., 169 Pa. 493, 32 A 
ASGuLoth 4) ba Disty 7! Gm an © Orta ier 

R. I.—Curran v. Green, 18 R. I. 329, 
Zi Oo OF 

Eng.—Carmichael v. Gee, 5 App. 
Cas. 588, 3 ERC 202; Magill v. Mur- 
phy, L. R. 1 Ir. 196; Anderson vy. An- 
derson, 33 Beay. 223, 55 Reprint 353; 
Mills v. Drewitt, 20 Beav. 632, 52 Re- 
print 748; Bright v. Larcher, 3 De G. 
& J. 148, 60 EngCh 116, 44 Reprint 
1225; Croly v. Weld, 3 De G. M. & G. 
993, 52 EngCh 771, 43 Reprint 389; 
Wright v. Callender, 2 De G. M. & G. 
652, 51 EngCh 510, 42 Reprint 1027; 
Hickman v. Upsall, 2 Giffard 124, 66 
Reprint 53; Perkins v. Cooke, 2 Johns. 
& H. 393, 70 Reprint 1110; Ingleman 
v. Worthington, 1 Jur. N. S. 1062; 
May v. Bennett, 1 Russ. 370, 46 Eng 
Ch 330, 38 Reprint 144; Davies v. 
Wattier, 1 Sim. & St. 463, 1 EngCh 
463, 57 Reprint 184; Miner v. Bald- 
win, 1 Smale & G. 522, 65 Reprint 
229. 

Ont.—Kimball’v. Cooney, 27 Ont. 
Ay. .453°) Anderson |v. “Dougall, "15 
Grant Ch. (U. C.) 405; Re Crawford, 
5 OntWR. 12. 

26. Todd v. Bielby, 27 Beav. 353, 
54 Reprint 138 [foll Potts v. Smith, 
L. R. 8 Eq. 683]. 

Valuation of annuity see supra § 


27. Winbecker v. Hinbecker, 162 
Ill. 267, 44 NE 426; Homer v. Landis, 
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is insufficient to pay the arrears, it will be divided 
among the annuitants in proportion to the value of 
their respective annuities.”° 

If the intention is apparent that the corpus is to 
remain intact on the death of the annuitant, it can- 
not be resorted to in case the income is insufficient.?7 

Income of invested fund. 
that the annuity is to be paid only from a yearly 
gift of the income of an invested fund, the corpus 
will not be liable.?§ 
is set apart, the annuity to be paid out of the divi- 
dends therefrom, with a gift over of the eapital 
sum, the corpus is not liable for arrears.?® 
(3) Liability of Income. 


If it clearly appears 


Thus, where a sum of money 


If the annuity 


95 Md. 320, 52 A 494; Sheppard v. 
Sheppard, 32 Beav. 194, 55 Reprint 
76;’ Addecott v. Addecott, 29 Beav. 
460, 54 Reprint 706; Harle v. Belling- 
ham, 24 Beav. 445, 53 Reprint 429; 
Forbes v. Richardson, 11 Hare 354, 
45 EngCh 350, 68 Reprint 1312; In re 
Kelly, 9 Ir. Ch. 103; Foster v. Smith, 
1 Phil. 629, 19 EngCh 629, 41 Reprint 
772; Darbon v. Rickards, 14 Sim. 537, 
37 EngCh 537, 60 Reprint 466. 

[a] MIllustrations.—(1) This class 
of cases is best illustrated in the or- 
dinary instance of a “testator devis- 
ing his estate in strict settlement— 
to one person for life with remain- 
ders over—and saying that those per- 
sons are to take the estate subject to 
the payment of certain annual sums, 
and to the annuitants he gives pow- 
ers of distress and entry for the re- 
covery of those sums as if the same 
had been secured by a _ lease for. 
years,” there being nothing in the’ 
terms of the gift by which the an- 
nuities can be charged upon the cor- 
pus. aylor’ v.- Paylor, i. R37 hat 
324, 327. (2) So, where a fund was 
set apart to provide for the payment 
of annuities to certain persons then 
living, and to such children as might 
in the future be born to one of the 
annuitants, when they should reach 
the age of five years, and the income 
having proved insufficient to pay the 
other annuities, before some of the 
after-born children attained that age, 
it was held that the corpus could not 
be resorted to, as that would defeat 
the intention of the testatrix with 
respect to the younger children. Mat- 
ter of Blake, 4 Md. Ch. 64. 

28. Inre Matthew, L. R. 7 Ir. 269; 
Stelfox v. Sugden, Johns. 234, 70 Re- 


print 410; Machray v. Higgins, 8 
Man. 29. 
{a] Tllustration.—In Kendall  v. 


Russell, 3 Sim. 424, 6 EngCh 424, 57 
Reprint 1057, the testator gave cer- 
tain yearly sums, to issue from the 
dividends of a quantity of stock in 
the navy five per cent annuities suffi- 
cient to produce such sums, which 
stock was to be appropriated and in- 
vested, in the names of his executors, 
for this purpose. It was held that 
this was a gift of as much in the navy 
five per cents as would produce the 
annuity, that it was the intention of 
the testator that the appropriation of 
the stock designated should relieve 
the residue of his estate, and that the 
annuitants were not entitled to have 
ine deficiency made up from the resi- 
ue. 

29. WHinbecker vy. Hinbecker, 162 
Till. 267, 44 NE 426; In re Boden, 
(1907] 1 Ch. 132; Michell v. Wilton, 
L. R. 20 Eq. 269; Hindle v. Taylor, 
20 Beav. 109, 52 Reprint 543; Baker 
v. Baker, 6 H. L. Cas. 616, 10 Reprint 
1486; Hawke v. Kemp, 7 Jur. 294; 
Re Boulcott, 104 L. T. Rep. N. S. 205; 
Miller v. Huddlestone, 3 Macn. & G. 
513, 49 EngCh 397, 42 Reprint 358; 
Tarbottom v. Harle, 11 Wkly. Rep. 
680. In Baker v. Baker, 6 H. L. Cas. 
616, 628, 10 Reprint 1436, the lord 
chancellor said: ‘According to the 
construction which is contended for, 
on behalf of the widow, this strange 
state of things, would arise, that sup- 


| posing her life to continue for many 


years, the provision which was clear- 
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is clearly given from the income, rents, or profits 
only as they accrue in each year, the arrears of any 
particular year cannot be made up from subsequent 
surplus income;*° but in the absence of evidence of 
an intention that the annuity should be paid from 
the income of current years only, that of succeed- 
ing years will be applicable to the payment of a 


previous deficiency.*t Under this 


of annuities on annual income has been continued 
after the death of annuitants, for the purpose of 


paying arrears.*? 


[§ 31] 2. Real or Personal Estate—a. In Gen- 
In the absence of specific direction or neces- 


eral. 


ANNUITIES 


of the donor.** 


rule the charge 
liable.*® 


sary implication to the contrary, the primary fund 


ly intended for her by the will, might 
in the course of time, by appropriat- 
ing annually a portion of the corpus 
of the property, be utterly anni- 
hilated, and she would be left without 
any provision at all.” In In re Mason, 
8 Ch. D. 411, 414, Jessel, M. R., said: 
“TThis] is a class of cases of which 
Baker v. Baker, 6 H.L. Cas. 616, 10 Re- 
print 1436, is an instance, in which the 
testator has not given the annuity at 
all, but has directed a sum of money 
to be set apart which shall be suffi- 
cient to pay an annual sum, and then 
directs the income of the sum so set 
apart to be paid to a person for life. 
That is not a gift to an annuitant of 
a sum of money specifically men- 
tioned, but it is a direction to set 
apart a capital sum, and what is 
given, and what the person to whom 
the income is to be paid takes, is the 
income of that capital sum which 
accrues due during his life, and noth- 
ing else.”’ So also in Delaney v. Van 
Aulen, 84 N. Y. 16, 27, the court, in 
reference to a construction which 
would take from the fund itself to 
make up. a deficiency of annual 
avails, said: ‘‘Such a course might, 
in time, utterly annihilate the corpus, 
and the beneficiary be left without 
any provision at all; and... there- 
fore, nobody could suppose that such 
an intention could ever have existed 
in the mind of the testator.” 

[a] Where a fund was created by 
a trust deed, with directions to the 
trustees to keep the fund safely in- 
vested and to pay from the income 
thereof certain life annuities, at the 
termination of which the trust prop- 
erty was to go to the trustees in fee, 
it was held that the annuities were 
payable only from income. Veazie v. 
Forsaith, 76 Me. 172. 

[b] Statutory provision.—Under 
Cal. Civ. Code § 1357, which provides 
that, upon failure of the fund out of 
which annuities are payable, resort 
may be had to the general assets, it 
was held that, where several annui- 
ties were given, and all were charged 
upon the income of the estate, but 
some were made subordinate to oth- 
ers, each annuitant was entitled to 
his entire annuity, and, in case of de- 
ficiency of income, the corpus would 
be liable, although the estate was to 
be conveyed after the annuities had 
been paid for a term of years. Crew 
ve Pratt,11-9 \Cale13i,051,P 44. 

80. Comstock v. Comstock, 78 
Conn. 606, 63 A 449; Sell’s Est. 4 
WklyNC (Pa.) 14; Shupp v. Gaylord, 
103 Pa. 319; Brewster’s App., 7 Pa. 
Cas. 604, 12 A 470; In re Boden, 
[1907] 1 Ch. 132; Casamaijor v. Pear- 
son, 8 Cl. & F. 69, 8 Reprint 27; Fitz- 
gerald v. O’Connell, 11 Ir. Ch. 487; 
Re Irwin, 4 DomLR 803, 3 OntWN 
936, 21 OntWR 562; Machray v. Hig- 
gins, 8 Man. 29. And see Smart v. 
Dana, 5 Ont. L. 451, 2 OntWR 287. 

[a] Where a testator directed that 
an annuity should be paid from the 
proceeds of his farm “each and every 
year,” this was held to show an in- 
tention to make the proceeds for each 
year the fund out of which the an- 
nuity should be paid, and deficiencies 
could not be made up out of accumu- 
lated rents. In re ‘Pierce, 56 Wis. 
560, 14 NW 588. 


81. Cal—Crew v. Pratt, 119 Cal. 
i ial Pe i eg BZ 
pioneer v. Tyson, 61 Md. 


N. Y.—In re‘Chauncey, 119 N. Y. 
77, 23 NE 448, 7 LRA 361 [rev 53 
Hun 134, 6 NYS 183, and dist Casa- 
maijor v. Pearson, 8 Cl. & F. 69, 8 
Reprint 27]; Stewart v. Chambers, 
2 Sandf. Ch. 382; Cochrane v. Walker, 
4 Dem. Surr. 164. 

Pa.—In re Reed, 236 Pa. 572, 85 A 
15, AnnCas1914A 208 and note. 

Eng.—Wormald v. Muzeen, 17 Ch. 
DELS LaAylor Ve be vlOrmtiantes 10 wes 
324; Philipps v. Philipps, 8 Beay. 193, 
50 Reprint’ 76; Forbes v. Richardson, 
11 Hare 354, 45 EngCh 350, 68 Re- 
print 1312; Salvin v. Weston, 12 Jur. 
IND S217 00. Compare In re Bigge, 
[1907] 1 Ch. 714, 717 Cwhere Neville, 
J., said: ‘‘With regard to the sug- 
gested construction that the annuity 
if not charged upon the corpus is yet 
charged upon the income in such a 
way that arrears of the annuity 
must be satisfied out of future 
income, in my opinion such an in- 
tention ought not to be imputed 
to a testator unless the words are 
clear’). . 

Ont.—Re Irwin, 4 DomLR 803, 3 
OntWN 936, 21 OntWR 562. 

[a] Annuity to two sons.—Where 
a will directs payment to one of tes- 
tatrix’s sens of eight thousand dol- 
lars per annum and to a second son 
the same sum per annum if the in- 
come is sufficient, the first son is en- 
titled to arrearages out of the sub- 
sequent income, in excess of eight 
thousand dollars, before the second 
son receives anything. In re Reed, 
ap Pa. 572, 85 A 15, AnnCas1914A 

62.8. Boothe.) Coulton, mlLiavks, 0 (Ch 
684; Pitt v. Dacre, 3 Ch. D. 295. 

33. Beck v. Kallmeyer, 42 Mo. A. 
568; Nathan’s Est., 4 Pa. Dist. 149; 
Boughton y. Boughton, 1 H. L, Cas. 
406, 9 Reprint 815; Tench v. Cheese, 
1 Jur. N. S. 689; Re’ Baxter, 104 L. 
T. Rep. N. S..710; Roberts v. Rob- 
erts, 13 Sim. 336, 36 EngCh 336, 60 
Reprint 130. See also 24 Halsbury 
L. Eng. 507. 

[a] Annuity from particular fund. 
—There is no substantial difference 
between the gift of an annuity out of 
personal estate generally, and the 
gift of an annuity to be satisfied out 
of a particular fund, because an an- 
nuity which is given generally is to 
be provided for out of all the per- 
sonal estate. Tweedale v. Tweedale, 
AD Sens 453, 16 HngCh 453, 59 Reprint 
691. 

{b] Where an annuity was paid 
out of real estate for many years un- 
der a mistaken belief that the per- 
sonalty was not the primary fund 
charged therewith, and the legatee 
of the personal estate died bequeath- 
ing such personalty to another, it 
was held that upon the death of the 
last taker there was no claim against 
his estate for the annuity. Brown v. 
Claxton, 3 Sim. 225, 6 EngCh 225, 57 
Reprint 983. 
ee Md.—Owens v. Claytor, 56 Md. 

Mass.—Woods v. Gilson, 178 Mass. 
511, 60 NE 4, 61 NE 58; Smith v. 
Fellows, 131 Mass. 20. 


i [$§ 30-31 


for the payment of annuities is the personal estate 


A testator may, however, charge 


the payment of annuities upon real-estate; whether 
or not he has done so is a question of intention ** 
which should clearly appear.*° 
simple gift of an annuity is made, charged upon 
real estate, does not, even in the first instance, exon- 
erate the personal estate, which remains primarily 


But the fact that a 


Express charge upon both realty and personalty. 
If annuities are expressly charged upon both realty 
and personalty, the personalty does not constitute 
the primary fund for payment, but the annuity 


Pa,—Stetson vy. Rosenberger, 196 
Pa. 534, 46 A 891. 

Tenn.—Overton v.: Lea, 108 Tenn. 
505, 68 SW 250. 

Iing.—In re Trenchard, [1905] 1 
Ch. 82; Addecott v. Addecott, 29 
Beav. 460, 54 Reprint 706; Upton v. 
Geant 1 Dr. & Sm. 594, 62 Reprint 


eS, 
Ont.—Coolidge v. Nelson, 31 Ont. 


646; Trusts, etce., o. v. Ontario 
Trusts Corp., 31 Ont. 504; Clifton v. 
Ryan, 26 U. €.°Q..B. 9 


35. Howarth v. Rothwell. 30 Beav. 
516, 54 Reprint 989. 

[a] Specific bequest of all per- 
sonal estate.-—‘“‘As he [the testator] 
does not indicate any source from 
which the annuity is to be paid, and 
as he specifically bequeaths all his 
personal estate to his wife, there is 
nothing but the real estate left out 
of which the annuity can be paid. 
We think the intention of the tes- 
tator to exempt his personal estate 
from the payment of this annuity 
and to charge it upon his land is as 
clear as if he had expressly so de- 
clared in words.” Nathan’s Est., 4 
Pa. Dist. 149. 

_[b] If the residue of the estate is 
limited over after the death of the 
annuitant an intention is shown to 
have the annuity paid out of the real 
estate in case the personalty should 
be eG Lapham v. Clapp, 10 


Ree 4 

[c] The mere fact that the tes- 
tator had no personal estate from 
which the annuity could be paid is 
not in itself conclusive of an inten- 
tion to charge it upon the realty, but 
it is a fact to be taken in connection 
with other facts in arriving at a con- 
clusion. Dickerman y. Eddinger, 168 
Pa. 240, 32 A 41. 
_{d] A direction to pay out of the 
general estate will not warrant a 
holding that the annuities are 
charged on realty. Almon y. Lewin, 
§' Can 'S.) CH 514 

{e] Annuity in lieu of dower.— 
(1) Where an annuity is given in lieu 
of dower it isa charge upon the resid- 
uary real estate in case of insuffi- 
cient personalty. Conard’s App., 33 
Pa. 47. (2) Where a husband and 
wife entered into an antenuptial 
agreement, which provided that, after 
the husband’s death, the widow 
should receive a certain annuity “as 
dower from the estate,” it was hela 
that the annuity was chargeable 
against the entire real and personal 
estate of the husband, and not only 
against the part taken by heirs other 
than the widow, who took half of the 
estate as the heir of her husband. 


Christy v. Marmon, 168 Ill. 225, 45 
NE 150. 
36. In re Trenchard, [1905] 1 Ch. 


82; Yonge v. Furse, 20 Beav. 380, 52 
Reprint 649; Matthews v. Matthews, 
Dick. 470, 21 Reprint 352; Fitzgerald 
v. Field, 1 Russ. 416, 46 EngCh 3870, 
38 Reprint 162. 

[a] An annuity in this instance is 
simply like a charge of debts or other 
payments on real estate, and the gift 
takes effect as a gift of an annuity; 
there is a charge upon the real 
estate, but the personal estate is pri- 
Rte et Paget v. Hurst, 9 Jur. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 31-33] 


must be apportioned between the realty and the 


personalty.** 
- Blending realty and personalty. 


tor charges certain annuities upon his estate, and 
by his will blends his realty and personalty to- 
gether, it is held to be conclusive of an intention 
to charge the realty with the annuities upon a de- 


ficiency of the personalty.*® 


_ [§ 32] b. Charge on Specific Real Estate—(1) 
In the case of a specific gift of so 
much of the real estate as will be sufficient to raise 
the amount charged, the personal estate is in no 
way liable, and the charge takes effect out of that 
specific property of which it forms a part, and that 
property failing, the gift must fail like every other 
specific gift,°® unless, upon a true construction of 
the instrument creating it, it appears that a dif- 


In General. 


37. Falkner v. Grace, 9 Hare 280, 
41 EngCh 280, 68 Reprint 509; How- 
ard) v> Dryland, ‘38. li: 'T.) Rep: N. S. 
24; Dunk v. Fenner, 2 Russ. & M. 
557, 11 EngCh 557, 39 Reprint 506. 

[a] If freeholds and leaseholds 
are charged with the annuity, they 
must contribute ratably according to 
their respective values at the death 
of the testator. Fielding v. Preston, 
1 De G. & J. 438, 58 EngCh 340, 44 
Reprint 793; Young v. Hassard, Ir. R. 
7 Eq. 309; Barnard v. Roberts, 1 
Wkly. Rep. 222. 

[b] Realty and personalty com- 
amon fund.—Where a testator gave 
his real and personal estate in trust 
for the payment of an annuity out of 
the rents and profits, or out of the 
proceeds in case of sale, and directed 
a sale after the death of his widow, 
giving the residue to his children, it 
was held that the realty and_per- 
sonalty formed a common fund for 
the payment of the annuity. Bedford 
Baers 35 Beav. 584, 55 Reprint 


38. Davis’ App., 83 Pa. 348. 

39. Baylies v. Hamilton, 36 App. 
Oa vee Mose bb. IN Vse 890! fait 651 sINe Ye 
641 mem, 59 NE 1118 mem]; Earle 
v. Bellingham, 24 Beav. 445, 53 Re- 
print 429; Woodhead v. Turner, 4 De 
G. & Sm. 429, 64 Reprint 399; Paget 
-v. Hurst, 9 Jur. N. S. 906; Lambert 
v. Turner, 8 Jur. N. S. 1223; Patch- 
ing v. Barnett, 51 L: J: Ch. 74; Poole 
v. Heron, 42 L. J. Ch. 348; Kendall 
v. Russell, 3 Sim. 424, 6 EngCh 424, 
57 Reprint 1057. 

{a] For example, where a tes- 
tator bequeathed to a college five 
hundred bushels of corn annually 
“forever” for the purpose of estab- 
lishing a free school, and in a subse- 
quent clause of his will directed that 
a certain tract of land should stand 
perpetually pledged for its payment, 
it was held that the gift was a charge 
only upon the tract mentioned. Wil- 
liam and Mary College v. Hodgson, 6 
Munf. (20 Va.) 163. 

{b] Charge on real estate; exon- 
eration of personal estate.—Where a 
testator died possessed of freehold 
and leasehold property as well as or- 
dinary personalty, and by his will 
devised and bequeathed all his prop- 
erty, real and personal, to his son, 
and charged all the real and freehold 
property with the payment of an an- 
nuity to each of his daughters, it 
was held that the annuities were 
charged only on the freeholds and 
not on the leaseholds or other per- 
‘sonalty. Greer v. Waring, [1896] ‘1 
Ir. 427. 

[c] Annuity charged on leasehold 
as real estate.—A testator was the 
owner of a leasehold which he be- 
lieved to be a freehold estate. He 
gave an annuity, charging it upon his 
real estate, and it was held that the 
annuity was payable out of the lease- 
hold estate. Gully v. Davis, L. R. 
10 Hq. 562. 

[d] Reversionary interest. — An 
aamnuity was granted by deed in con- 
Sideration of love and affection, and 


’ 
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Where a testa- 


[§ 33] 


charged ‘on certain hereditaments 
and upon the ‘‘moneys, securities for 
money and other effects’ of the 
grantor. At the time of the deed the 
grantor was entitled to a reversion- 
ary interest in stock standing in the 
names of trustees. The annuity was 
regularly paid for more than twenty 
years by the grantor, but on his 
death his personal estate proved in- 
sufficient to pay his debts, and the 
real estate was not enough to pro- 
vide for the annuity, and it was held 
that there was no specific charge on 
the reversionary interest, and that 
the annuitant had no priority over 
the creditors of the grantor. In re 
Lucan, 45 Ch. D. 470. 

[e] Effect of direction to pay 
debts out of realty.—(1) Where a 
testator who -had contracted to pay 
an annuity devised real estate to 
trustees directing them to raise such 
sums therefrom as would be _ suffi- 
cient to discharge his debts, it was 
held that the annuity was chargeable 


upon the real estate as _a_ debt. 
Moneypenny vy. Mascall, 2 Coll. 213, 
33 EngCh 213, 63 Reprint 704. (2) 


Where lands charged with an annuity 
were sold to pay the testator’s debts, 
it was held that the annuity should 
remain a charge upon lands unsold, 
there being sufficient realty for the 
payment of debts. Kennoule v. Bed- 
ford, 1 Ch. Cas. 295, 22 Reprint 808. 


40. In re Trenchard, [1905] 1 Ch. 

41. Willcox v. Willcox, 106 Va. 
626, 56 SE 588. 

42. Mitchell v. Mitchell, 21 Md. 
244, See generally Wills [40 Cyc 


2028 text and note 22]. 

[a] Form of words charging dev- 
isee.—(1) Where a testator devised 
land and by the same clause or sen- 
tence of his will directed the devisee 
to pay an annuity, the annuity was 
held to be a charge upon the land 
devised. Merrill v. Bickford, 65 Me. 
118. (2) In Owens v. Claytor, 56 Md. 
129, where a testatrix devised lands 
to her sons and declared, “It is like- 
wise my will that each of my sons, 
Frank and John, shall pay to my said 
niece Mary” a certain annuity, it was 
held that it could not be inferred that 
the testatrix intended to charge the 
annuity on the land devised, but only 
that a personal obligation should be 
created upon their acceptance of the 
devise. To same effect Larkin v. 
Barkin) 17 Rit. 4615523) Al 19: $ 

43. U. S.—Canal Bank v. Hudson, 
111 U. S. 66, 4 SCt 3038, 28 L. ed. 354. 

Ala.—Taylor v. Forsey, 56 Ala. 426. 

Jl1.—Mahar v. O’Hara, 9 Ill. 424. 

Ind.—Nash v. Taylor, 83 Ind. 347. 

Me.—Merritt v. Bucknam, 78 Me. 
504, 7 & 383; Merrill v. Bickford, 65 
Me. 118. 

Md.—Chew v. Farmers’ Bank, 2 Md. 
Ch. 231 [aff 9 Gill 361]; Owings’ 
Case, 1 Bland 290. 

Mich.—Stringer v. Stevens, 146 
Mich. 181, 109 NW 269, 117 AmSR 
620, 8 LRANS 393, 10 AnnCas 337. 

N. Y.—Gridley v. Se ea ». Y 


130; Gifford y. Rising, 51 Hun“1, 3 


ferent result was intended.*° 
that it was the intention of the testator to exclude 
certain realty from the charge of an annuity, only 
that part of the estate not so excluded will be 
chargeable with its payment.*+ 

(2) Real Estate Specifically Devised. 
The general rule is that land specifically devised is 
not liable for the payment of annuities unless they 
are charged thereon by the will, either expressly or 
by necessary implieation.*? 
vised upon condition that the devisee shall pay a 
certain annuity the annuity becomes a charge upon 
the land deviséd, and if the devisee accepts it he 
takes it subject to such charge.*? 
held that the acceptance of such a devise creates a 
personal lability on the devisee upon which an 
action may be maintained at law, without any ex- 
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Where it is clear 


But where land is de- 


It has also been 


NYS 392; Van Orden v. Van Orden, 
10 Johns. 30, 6 AmD 314. 

Pa.—Phillips’ App., 4 Pa. Cas. 425, 
7A 918. 

Tenn.—Anderson v. Hammond, 2 
Lea 281, 31 AmR 612. 

Eng.—Rees v. Engelback, L. R. 12 


Hq. 225. 

Ont.—Carter v. Carter, 26 Grant 
Chai(UVepe232; 

See Philips v. Williams, 5 Gratt. 


(46 Va.) 259 (holding. that where 
land on which an annuity is a charge 
is sold during the pendency of a suit 
in equity to enforce the same the 
court may, without noticing the pen- 
dente lite purchaser, order the land 
sold to satisfy the arrears of the an- 
nuity). i 

[a] Annuity charged on life estate 
of widow.—Where a testator gave all 
of his real and personal estate, after 
satisfaction of his debts, to his wife 
for life, and then granted certain an- 
nuities payable from the income of 
his estate, it was held that the an- 
nuities must be paid, even if the en- 
tire income was thereby exhausted 
and the widow was left without 
means of support. Ferrand v. Jones, 
STEN. C6333 : 

[b] Life annuity charged on re- 
versionary life estate.—A testatrix 
devised to a married woman a rever- 
sionary life interest in an estate, and 
also gave to her, and to several oth- 
ers, annuities charged upon the same 
estate, which annuities were to com- 
mence at once. The devisee of the 
life estate became entitled to posses- 
sion at the death of the testatrix, the 
prior limitation having failed. The 
property became insufficient to pay 
all of the annuities in full, and it 
was held that there was no merger 
of the life annuity with the life 
estate, and consequently the other 
annuities had no priority over that 
of the tenant for life. Byam v. Sut- 
ton, 19 Beav. 556, 52 Reprint 467. 

[ec] An annuity charged wpon the 
devisee of a leasehold interest (1) 
remains a charge upon each renewal 
of the lease obtained by the devisee 
(Stubbs v. Roth, 2 Ball & B. 548; 
Winslow v. Tighe, 2 Ball & B. 196); 
(2) or on a new lease obtained after 
a determination of the original lease 
not bona fide (Jones v. Kearney, 1 
Dr. & War. 134); (3) but not on a 
new lease, after surrender, beyond 
the expiration of the term of the 
original lease (Kempe v. Kempe, 5 
De G. M. & G. 346, 54 EngChr’ 276, 43 
Reprint 904). 

{d] Where there is a devise of 
several parcels of land subject to an 
annuity, the annuitant may enforce 
payment from any or all of such 
lands, and cannot be bound by any 
stipulation contained in deeds or 
mortgages seeking to modify such 


right, unless he is a party to the 
agreement. Perkins vy. Emory, 55 
Md. 27. 

{e] Annuity during minority.— 


Where, by the provisions of a will, 
land was divided equally between 
two devisees, and the testatrix di- 
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press promise.4* The annuity will be a charge upon | bility incurred by an acceptance of the devise is 


the land devised, although the personalty may be 
sufficient for its payment without resort to such 


land.*® 


A purchaser with notice of property charged with 
the payment of an annuity has been held hable to 
the annuitant equally with the original grantee.*® 

Respective liability of life tenant and remainder- 
If land charged with an annuity is devised 
for life with a gift over of the remainder, subject 
to such charge, the value of the annuity should 


man. 


be ascertained, and its payment 


tween the life tenant and the remainderman in pro- 
portion to the value of their respective interests.** 

Annuities charged on proceeds of land devised. 
If the will provides that annuities are to be paid 
out of the proceeds of the land devised, the lia- 


rected that an extra sum should be 
paid to one of the devisees annually, 
during his minority, it was held that 
the annuity was a charge against 
the whole estate. Beck v. Kallmeyer, 
42 Mo. A. 563. 

{f] and appropriated under stat- 
utory power.— Where there was a de- 
vise subject to an annuity, with 
power of distress and entry, and part 
of the land charged was taken by a 
railway under a power of compulsory 
sale, it was held that the annuitant 
was entitled to have the arrears paid 
out of the sum given by the railway 
for the land. Matter of Tinkler, 5 
d 64 Reprint 1316; 
Ex p. Wilkinson, 14 Jur. 301 (to same 
effect, the annuity in this case being 
charged on the income of leaseholds). 

{g] lien to secure payment.—(1) 
A agreed to purchase an estate from 
B, and, upon the estate being con- 
veyed, to grant a life annuity to B, 
to be secured by bond. It was held 
that B had no lien on the estate for 
the payment of the annuity, but was 
entitled—the purchaser being dead 
and there having been no conveyance 
—to have the annuity secured by a 
valid bond before he could be called 
upon to convey the estate. Dixon v. 
Gayfere, 1 De G. & J. 655, 58 EngCh 
507, 44 Reprint 878. (2) Under a 
marriage settlement a woman was to 
have an annuity after her husband’s 
death, he covenanting that it “is 
hereby made and constitutes a lien 
and charge upon all the property and 
estate, real and personal, of every 
name and nature, kind and descrip- 
tion, which I may own, and to which 
I may be entitled at the time of my 


death.” After his death the estate 
was insufficient to discharge his 
debts. It was held that as against 


his creditors there was no lien, the 
description not designating with suf- 
ficient certainty the property to be 


charged. Mundy v. Munson, 40 Hun 
(N. Y.) 304. : 
44.eentelch, ave lavilor. p13 mebAcks 


(Mass.) 133 (where it appeared that 
the obligor, in a bond to a husband 
conditioned to pay an annuity to the 
husband and wife during their lives 
and the life of the survivor, devised 
land upon condition that the devisee 
should pay whatever became due 
from year to year to the annuitants. 
It was held that the devisee, by ac- 
cepting the devise, became person- 
ally liable for the annuity, and that 
the wife, who had survived the hus- 
band and had elected to look to the 
devisee instead of to the general as- 
sets of the estate, might maintain as- 
sumpsit for the annuity against the 
devisee); Gridley v. Gridley, 24 N. Y. 
130; Van Orden v. Van Orden, 10 
Johns. (N. Y.) 30, 6 AmD 314; Moh- 
ler’s App., 8 Pa. 26. See also Man- 
sell’s Est., 1 Pars. Eq. Cas. (Pa.) 367 
(where it was held that, although a 
widow has a specific lien on land for 
the payment of her annuity, if he 
who takes the land subject to such 
lien gives his bond and collateral 
mortgage for the same he makes it a 


liable.°° 
apportioned be- 


personal debt, and the bond may be 
collected out of his personal estate); 
Anderson v. Hammond, 2 Lea (Tenn.) 
281, 31 AmR 612 (where it appeared 
that a testator, by his will, after 
making his wife residuary devisee 
and otherwise providing for her, 
added that it was his “will and de- 
sire’ that she should pay his nephew, 
“for the purpose of educating him,” 
a certain sum annually, commencing 
at a fixed day, until he came of age. 
It was held that the legacy was valid 
and a personal charge on the wife). 
See generally Wills [40 Cyc 2054]. 

[a] Where the annuitant was 
given power to sell the estate in case 
of arrears, it was held that the dev- 
isee was not personally bound to 
pay the annuity, if the income was 
insufficient. Button yv. Button, 2 
one 256, 17 EngCh 256, 48 Reprint 

45. Woods v. Gilson, 178 Mass. 
511, 60 NE 4, 61 NE 58; Wyckoff v. 
Wyckoff, 48 N. J. Eq. 113, 21 A 287. 

46. Taylor v. Forsey, 56 Ala. 426; 
Wynn v. Williams, 5 Ves. Jr. 130, 31 


[a] Foreclosure sale of land 
charged with annuity.—Where land 
is devised subject to the payment of 
an annuity by the devisee, and the 
devisee mortgages the land, cov- 
enanting that it is free from encum- 
brances, excepting such condition set 
forth in the will, a purchaser on 
foreclosure is liable for such propor- 
tion of the annuity as accrues after 
he takes possession. Felch v. Taylor, 
13 Weickye@Massy piss. 

[b] Circumstances held not to 
show notice.—Coolidge v. Nelson, 31 
Ont. 646, 20 CanLTOccNotes 225. 
Clason v. Lawrence, 3 Edw. 
GN. Ye) (48 in ure. Perkins; 
Ch. 596;5In re Henry, 
30; In re Dawson, 
In re Harrison, 43 C 
Muffett, 939 Ch: D. )53842) Yates v- 
Yates, 28 Beav. 637, 54 Reprint 511; 
Bulwer v. Astley, 1 Phil. 422, 19 Eng 
Ch 422, 41 Reprint 692; Whitesell v. 
Reece, 5 Ont. L. 352; Reece v. White- 
sell, 6 OntWR 566. 

[a] Liability of residuary lega- 
tees inter se.—Where a testator by 
his will, after giving certain leg- 
acies, devised and bequeathed his 
residuary estate to trustees in trust 
to pay out of the income thereof an 
annuity to his widow during her life, 
and* subject thereto to divide the 
residuary estate into as many shares 
as there should be children living at 
his death, and to pay the annual in- 
come of such shares to his children, 
and he was survived by six children, 
it was held that each child’s share 
must bear one sixth of the annuity; 
that if the income of his share ex- 
ceeded his proportion of the annuity 
he would be entitled to the surplus; 
that if his share of the income was 
not equal to his proportion of the 
full annuity, he must make good the 
deficiency; and that when his income 
was enlarged by the death of the an- 
nuit&nt he would have to account to 


‘Reprint 507. 


limited by the amount of such proceeds.*® 

[§ 34] B. Demonstrative 
the annuity is in the nature of a demonstrative 
legacy, there being a clear indication of intention 
to give an annuity, and a specific fund pointed out 
from which it is to be paid, the specific fund is 
the primary fund to answer the charge; but in the 
event of that fund failing, the gift itself does not 
fail, and. the testator’s general estate remains 


Annuity.4®2 Where 


[§ 35] C. Setting Aside Sum for Payment.** 
It has been held that where an annuity is payable 
out of the residuary estate of a testator the court 
has jurisdiction to set apart a sum sufficient to 
answer the annuity.>? 
entitled to have the estate of the testator realized 


But the annuitants are not 


the other children for the difference 
between the portion of his income 
that had been applied to the payment 
of the annuity and the sum that he 
ought to have provided for that pur- 
pose. Re Hargreaves, 88 L. T. Rep. N. 
S. 100 [mod 86 L. T. Rep. N. S. 43]. 

48. Hunkypillar v. Harrison, 59 
Ark. 453, 27 SW 1004. 

49. Demonstrative legacies in gen- 
eral see Wills [40 Cyc 1870]. 

50. Mass.—Smith vy. Fellows, 131 
Mass. 20. 

N. J.—Merritt v. Merritt, 43 N. J. 
Eq. 11, 10 A 835; Justice v. Justice, 
(Ch.) 20 A 208. 

N. Y.—Pierrepont v. Edwards, 25 
N. Y. 128; Rowe v. Lansing, 53 Hun 
210, 6 NYS 777. 

Pa.—Denis’s HEst., 169 Pa. 493, 32 A 
436. fait 4 Pay Distal a6 tea. Cowmonale 

Vt.—Boomhower vy. Babbitt, 67 Vt. 
327, 31 A 838. 

Eng.—Attwater vy. <Attwater, 18 
Beav. 330, 52 Reprint 131; Quennell v. 
Turner, 13 Beav. 240, 51 Reprint 92; 
Paget v- Hurst, 9 Jur. N. S. 906; In- 
gleman v. Worthington, 1 Jur. N. S. 
1062; Mann vy. Copland, 2 Madd. 223, 
56 Reprint 317; Davies v. Wattier, L 
Sim. & St. 463, 1 EngCh 463, 57 Re- 
print 184. 

{a] The leading principle of the 
cases is that, when a testator be- 
queaths a life annuity in such a man-, 
ner as to show a Separate and inde- 
pendent intention that the money 
shall be paid to the annuitant at all 
events, that intention will not be per- 
mitted to be overruled merely by a 
direction in the will that the money 
is to be raised in a particular way 
or out of a particular fund. Delaney 
v. Van Aulen, 84 N. Y. 16 [rev 21 
Hun 274, and mod the strict rule in 
Matter of Haviland, 49 Hun 301, 1 
NYS 904 (aff 124 N. Y. 640 mem, 27 
NE 412 mem); Allan v. Backhouse, 
2 Ves. & B. 65, 35 Reprint 243]; 
Pierrepont v. Edwards, 25 N. Y. 128. 

[b] In California, if the fund or 
property out of which an annuity is 
payable fails, resort may be had to 
the general assets, as in case of a 
general legacy. | Cal.) Civ; Codews& 
1357 subd 3; Crew v. Pratt, 119 Cal. 
as 53s hy on 

[c] Life estate and remainder; 
deficiency.—In Clason y. Lawrence, 3 
Edw. (N. Y.) 48, it is held that, al- 
though a will giving an annuity out 
of land does not in terms charge it 
upon the rents and profits, yet it will 
be so, and it will fall first on the ten- 
ant for life, and next on the remain- 
derman; and if, during the existence 
of the life estate, the rents and prof- 
its are insufficient to satisfy the 
amount, the deficiency is a charge 
upon the fee, to be raised by mort- 
gage or otherwise out of the capital 
of the estate. 

51. Duty of executors to set 
apart sum see Executors and Admin- 
istrators [18 Cyc 627]. 

52. Harbin v. Masterman, [1896] 
1 Ch. 351; Slanning v. Style, 1Ee 
Wms. 334, 24 Reprint 1089; Almon v. 
Lewin, 5 Can. S. C. 514. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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and converted into money further than may be nee- | ficiently secured by the setting apart of such part 


essary for the payment of his debts, and funeral and 
testamentary expenses; after this has been done 
their right is limited to having the annuities suf- 


[§ 36] A. At Common Law—1. General Rule. 
Subject to the exceptions hereafter stated, it was 
the general rule of the common law, recognized by 
both courts of law and of equity, that annuities, 
whether created inter vivos or by will, were not 
apportionable in respect of time,®+ and if the an- 
nuitant died before, or even on, the day of payment, 
his representatives could claim no portion of the 
The application of 


annuity for the current year.®® 


53. In re Parry, 42 Ch. D. 570; 
Re Mcintyre, 3 Ont. L. 212. 

54. Conn.—Farnam v. Farnam, 83 
Conn. 369, 77 A 70; Mower v. San- 
ford, 76 Conn. 504, 57 A 119, 100 
AmSR 1008, 683 LRA 625; Tracy v. 
Strong, 2 Conn. 659. 

Ind.—Nading v. Elliott, 137 Ind. 


261, 36 NE 695; Heizer y. Heizer, 71 
Ind. 526, 36 AmR 202. 

Iowa.—Nehls v. Sauer, 119 Iowa 
440, 93 NW 346. 

Md.—Brown vy. Keech, 112 Md. 398, 
407, 76 A 846, 136 AmSR 395, 29 LRA 
NS 775 and note, 21 AnnCas 308 and 
note [quot Cyc]. 


Mass.—Dexter v. Phillips, 121 
Mass. 178, 28 AmR 261; Wiggin v. 
Swett, 6 Metc. 194, 39 AmD 716. 

Mich.—Chase v. Darby, 110 Mich. 
314, 68 NW 159, 64 AmSR 347. 

Miss.—Henry v. Henderson, 81 


Miss. 7438, 751, 33 S 960, 63 LRA 616 
and note [cit Cyc]. 
~  Mo.—Wiegand v. Woerner, 155 Mo. 
A. 227, 134 SW 596; Lynch v. Hous- 
ton, 138 Mo. A. 167, 119 SW 994. 
N. J.—Manning v. Randolph, 4 N. 
J. L. 167; Moore v. Downey, (Ch.) 91 
A 116; Matter of Lackawanna Iron, 
ete., Co., 37 N. J. Eq. 26. 
N. Y.—Kearney v. Cruikshank, 117 

N. Y. 95, 22 NE 580; Irving v. Ran- 
kine, 13 Hun 147 [aff 79 N. Y. 636 
mem]; Clapp v. Astor, ,2 Edw. 379; 
Pr. v. Griswold, 4 Bradf. Surr. 

6. 
Pa.—Wilson’s App., 108 Pa. 344, 56 
AmR 214; Blight v. Blight, 51 Pa. 
420; McKeen’s App., 42 Pa. 479; 
Dubbs v. Watson, 2 Pa. Dist. 115; 
Bailey’s Est., 238 Pa. Co. 139; Harp’s 
Will, 1 Pars. Eq. Cas. 453; Stewart v. 
Swain, 13 Phila. 185, 7 WklyNC 407. 
Compare Kemble’s Hst., 28 Pa. Co. 
880 (holding apportionable “annual 
sums given by the bounty of a tes- 
tator, even though he may, in his 
will, erroneously speak of them as 
‘annuities,’ which they are not’ ). 

R. I.—Rhode Island Hospital, etc., 
Co. v. Harris, 20 R. I. 160, 37 A 701. 

Ss. C.—McLemore v. Blocker,. 5 S. 
C. Eq. 272. But see Waring v. Pur- 
cell, 10 S. C. Eq. 193 (holding that 
where a testator bequeathed an an- 
nuity, to be paid on the first day of 
March in every year, and he died in 
September, the legatee, on the first 
day of March after the testator’s 
death, should be paid a proportion of 
the annuity equal to the time which 
had run after such death). 

Eng.—Reg. v. Treasury Comrs., 16 
@)°B) 357,' 7 HCL 357, 117 Reprint 
916: Sherrard v. Sherrard, 3 Atk. 502, 
26 Reprint 1089; Reynish v. Martin, 
3 Atk. 330, 26 Reprint 991; Pearly v. 
Smith, 3 Atk. 260, 26 Reprint 952; 
Price v. Williams, Cro. Eliz. 380, 78 
Reprint 627; Leathley v. French, 8 
Ir. Ch. 401; Trimmer v. Danby, 23 Ta 
J. Ch. 979; Re Thacker, 28 L. T. Rep. 
N. S. 56; Hay v. Palmer, 2 P. Wms. 


501, 24 Reprint 835; Anderson Vv. 
Dwyer, 1 Sch. & Lef. 301; xe Dp: 
Smyth, 1 Swanst. 357 note, 36 Re- 


int 414; Franks v. Noble, 12 Ves. 
nig, 33 Reprint 183; Howell v. 
Hanforth, W. Bl. 1016, 96 Reprint 
59 


16 
Ont.—Woodside y. Logan, 15 Grant 


pose.°? 


VI. APPORTIONMENT 


maintenance of 


children.®* 


Ch. (U. C.) 145; Ausman vy. Mont- 
gomery, 5 U. C. CG. P.. 364 


[a] Reason of rule.—This rule 


“proceeds upon the interpretation of. 


the contract by which the grantor 
binds himself to pay a certain sum 
at fixed days during the life of the 
annuitant, and when the latter dies, 
such day not having arrived, the for- 
mer is discharged from his obliga- 
tion.” Lumley Annuities 291 [quot 
Henry v. Henderson, 81 Miss. 743, 
753, 33 S 960, 683 LRA 616; Kearney 


vVouCruikshank,. died) Nas Y 0095... 9 onze 
NE 580]. 
[b] Even when annuitant was in 


debt at the time of his death, the 
rule has been applied. Chase v. Dar- 
by, 110 Mich. 314, 68 NW 159, 64 Am 
SR 347. 

[c] Death pending suit to enforce. 
—wWhere an annuitant, who had the 
right to foreclose a mortgage which 
secured the annuity, and to retain 
from the proceeds its present cash 
value, died pending suit to foreclose 
this right, his administrator is en- 
titled only to the unpaid arrears of 
oe Moore v. Dunn, 92 N. 


ill) 


v. Henderson, 81 
960, 68 LRA 616 and 


55. JIowa.—Nehls_ v. 
Iowa 440, 93 NW 346. 

Miss.—Henry 
Miss. 743, 33 S 
note. 

Mo.—Wiegand v. Woerner, 155 Mo. 
A. 227, 1384 SW 596. 

N. J.—Manning v. Randolph, 4 N. 
Da lipel Ou ° 

N. Y.—Kearney v. Cruikshank, 117 
N. Y. 95, 22 NE 580. 

[a] “No principle is better settled 
than that if a bond be for the pay- 
ment of an annuity at a day certain, 
and the annuitant die before the day, 
the annuity for that year is lost.” 
Manning v. Randolph, 4 N. J. L. 167, 
168 (where the annuitant died only 
eight days before the payment be- 
came due). 

{b] Annuitant’s death on day of 
payment.—It has been held that the 
personal representatives of an an- 
nuitant dying on the day when a pay- 
ment of the annuity was due were 
entitled thereto. Paton v. Sheppard, 
10 Sim. 186, 16 EngCh 186, 59 Reprint 
584 


{c] If the annuity is payable in 
advance during the joint lives of the 
grantor and grantee, and the grantee 
dies soon after making an advance 
payment, the unearned portion of the 
annuity cannot be recovered by his 
executor. Trevalion v. Anderton, 66 
iDEA CAR Be peas 

56. Kearney v. Cruikshank, 117 N. 
Y. 95, 99, 22 NE 580 (where the court 
said: ‘The learned counsel for the 
plaintiff insists that the common- 
law rule of the non-apportionability 
of annuities only applied where the 
day of payment is specifically fixed 
in the instrument creating it, and 
had no application to the case of an 
annuity given in general terms, as in 
this case, no day of payment being 
specified. It is quite difficult to see 
any ground for the alleged distinc- 
tion. The ordinary and natural mean- 
ing of a direction by one person to 
pay to another a specified sum ‘an- 


Sauer, 


of the estate as may be adequate for that pur- 


this rule is not restricted to cases where the date 
of payment is explicitly declared in the will.°® 

[§ 37] 2. Exceptions to Rule. 
nonapportionment of annuities has established ex- 
ceptions in cases where an annuity is given for the 


The rule as to 


a wife living separate and apart 


from her husband, or for the support of minor 
And these exceptions have been ex- 
tended to the apportionment of the income of a 


nually,’ or ‘each year,’ is that the 
specified sum is to be paid in an an- 
nual or yearly payment. The word 
or phrase, naturally interpreted, 
would be regarded as fixing both the 
measure and time of payment. It 
would, we think, be contrary to the 
well understood meaning and char- 
acteristics of an annuity, and to the 
settled rule that in the absence of a 
different direction in the will or in- 
strument creating it, an annuity is 
payable annually or yearly at the end 
of the year, to restrict the applica- 
tion of the common-law rule of non- 
apportionability to cases where the 
date of the payment is explicitly de- 


exon in the instrument creating 
Thee, 
“57. Conn.—Farnam y. Farnam, 83 


Conn. 369, 77 A 70; Mower v. San- 
ford, 76 Conn. 504, 57 A 119, 100 Am 


SR 1008, 63 LRA 625; Tracy” v: 
Strong, 2 Conn. 659. 
Md.—Brown v. Koffman, 112 Md. 


398,'76 A 846, 186 AmMSR 395, 29 LRA 
NS 775, 21 AnnCas 308 and note. 


Mass.—Dexter v. Phillips, 121 
Mass. 178, 23 AmR 261. 
Mich.—Chase v. Darby, 110 Mich. 


314, 68 NW 159, 64 AmSR 347. 

Mo.—Wiegand v. Woerner, 155 Mo. 
A. 227, 184 SW 596; Lynch v. Hous- 
ton, 138 Mo. A. 167, 119 SW 994. . 

N. J.—Matter of Lackawanna Iron, 
ete. Co. slONe ode, 26: 

N. Y.—kKearney v. Cruikshank, 117 
N. Y. 95, 22 NE 580; Irving v. Ran- 
kine, 13 Hun i147; Clapp v. Astor, 2 
Edw. 379 

Oh.—Cincinnati vy. Strobridge, 9 
OhS&CP 652 (where the annuity was 
for the use and benefit of the an- 
nuitant’s wife and family). 

Pa.—Harp’s Will, 1 Pars. Eg. Cas. 
453; Fisher y. Fisher, 5 PaLJ 178; 
Stewart v. Swaim, 13 Phila. i185, 7 
WklyNC 407. In Gheen vy. Osborn, 17 
Serge. & R. 171, 173, the court said: 
“Tt has been settled in this country, 
that an annuity for the support of 
daughters is apportioned, and is to be 
paid up to the death of the daughter, 
or to the period when the annuity is 
to cease. So also, an annuity to a 
wife for her separate maintenance 
has been apportioned, and decreed, 
that the fraction occurring between 
the last day of payment and her 
death, is to be paid.” 

Eng.—Reg. v. Treasury Comrs., 16 
Q. B. 35%, 71 HCL 357, 117 Reprint 
916; Reynish v. Martin, 3 Atk. 330, 
26 Reprint 991; Atty.-Gen. Vv. 
Smythies, 16 Beav. 385, 51 Reprint 
827; Leathley v. French, 8 Ir. Ch. 
401; Hay v. Palmer, 2 P. Wms. 501, 
24 Reprint 835; Weigall v. Brome, 6 
Sim. 99, 9 HngCh 99, 58 Reprint 532: 
Ex p. Smyth, 1 Swanst. 337, 36 Re- 
print 412; Franks v. Noble, 12 Ves. 
Jr. 484, 33 Reprint 183; Howell v. 
Hanforth, W. Bl. 1016, 96 Reprint 


597. 
Reason for exceptions to rule. 


[a] 
— These exceptions have been allowed 
from the necessity of the case, as 
otherwise the infants in the one case, 
or the wife living upon a separate 
maintenance in the other, could not 
procure credit for necessaries from 
the time when one installment be- 


ij 
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fund belonging to a charitable corporation having 
for its object the support of poor persons.5& Sev- 
eral other exceptions to the general rule have some- 
times been allowed, as where an annuity is given 
in lieu of dower,®® where ground rents are devised 
to a widow with remainder over,®® where the divi- 
dends of bank stock are given to husband and wife, 
and the survivor, for life, with remainder over,*+ 


ANNUITIES 


ingly.®* 


ye eee 


[$§ 37-39 


and where the annuity arises from a fund, the in- 
come of which accrues de die in diem.* , 

[§ 38] B. Under Statutes. In several jurisdic- 
tions the common-law rule is changed by statute, 
and annuities, like interest, are considered as accru- 
ing from day to day, and are apportioned accord- 


VII. RIGHTS AND REMEDIES OF ANNUITANTS 


[§ 39] A. Right to Capital Sum.** Where an 
absolute and unqualified annuity is given, with in- 
structions to invest a sum sufficient to produce it, 
the annuitant may elect to take the capital sum in 


came due to the date of the next 
payment, unless the creditors chose 
to take the risk of the annuitant’s 
surviving until the next installment 
became due. Henry v. Henderson, 81 
Miss. 743, 33 S 960, 68 LRA 616 and 
note; Kearney v. Cruikshank, 117 N. 
Y. 95, 22 NE 580; Howell v. Han- 
forth, W. Bl. 1016, 96 Reprint 597. 
In Wilson’s App., 108 Pa. 344, 347, 56 
AmR 214, the court, by Paxson, J., 
stated the reason for the exceptions 
as follows: ‘Courts of Equity have 
extended the doctrine of apportion- 
ments to cases of settlements or an- 
nuities for maintenance, upon the 
ground of the presumed intention of 
the settlor or donor to provide for 
the support of the beneficiary down 
to the determination of the gift by 
death, marriage, or arrival at ma- 
jority as the case may be.” See also 
Tracy v. Strong, 2 Conn. 659; Irving 
v. Rankine, 18 Hun 147 [aff 79 N. Y. 
636 mem]. 

58. Atty.-Gen. v. Smythies, 16 
Beav. 385, 51 Reprint 827. Z 

59. Md.—Brown v. Koffman, 112 
Md. 398, 76 A 846, 136 AmSR 396, 29 
LRANS 775 and note, 21 AnnCas 308 
and note. 

Mo.—Lynch v. Houston, 138 Mo. 
A. 167, 119 SW 994. 

N. J.—Parker v. Seeley, 56 N. J. 
Eq. 110, 38 A 280; In re Lackawanna 
Iron, ete., Co., 37 N. J. Eq. 26. 

Pa.—Blight v. Blight, 51 Pa. 420; 
Gheen vy. Osborn, 17 Serg. & R. 171; 
Stewart v. Swaim, 13 Phila. 185, 7 
WklyNC 407; Smith v. Wistar, 5 
Phila. 145. ; 

R. I.—Rhode Island Hospital Trust 
Co. v. Harris, 20 R. F. 160, 37 A 701. 

Vt.—In re Cushing, 58 Vt. 393,5 A 
186. 

But see Tracy v. Strong, 2 Conn. 
659 (where it appeared that a sum 
of money was secured by bond to a 
widow in consideration of her relin- 
quishing .her right of dower, which 
sum was payable on a certain day, 
yearly, during her life. It was held 
that this was an annuity not subject 
to apportionment). 

[a] Reason for exception where 
annuity is in lieu of dower.—As 
dower lasts during the life of the 
widow, that which is given in its 
place should last for the same length 
of time. Blight v. Blight, 51 Pa. 420. 
See also Gheen v. Osborn, 17 Serg. & 
Re (Pa) 51741, i 

60. Smith v. Wistar, 5 Phila. (Pa.) 
145. 

61. Ex p. Rutledge, 5 S. C. Eq. 65, 
14 AmD 696. 

62. Wilson’s App., 108 Pa. 344, 56 
AmR 214; Sweigart v. Frey, 8 Serg. 
& R. (Pa.) 299; Stewart v. Swaim, 13 
Phila. (Pa.) 185, 7 WklyNC 407; 
Atty.-Gen. v. Smythies, 16 Beav. 385, 
51 Reprint 827. : 

[a] Interest on bonds.—The inter- 
est on municipal and corporate bonds 
is apportionable. Wilson’s App., 108 
Pa. 344, 56 AmR 214 [overr Earp’s 
Will, 1 Pars. Eq. Cas. (Pa.) 453]. 

63. See statutory provisions; and 
cases infra this note. 

[a] Massachusetts. — (1) Under 
Gen. St. c 97 §§ 24, 25, an annuity 
may be apportioned. Woods y. Gil- 
son, 178 Mass. 511, 60 NE 4, 61 NE 
58; Hemenway v. Hemenway, 171 


Mass. 42, 50 NE 456; Adams_ v. 
Adams, 139 Mass. 449, 1 NE 746; 
Weston v. Weston, 125 Mass. 268; 
Bates v. Barry, 125 Mass. 83, 28 AmR 
207; Dexter v. Phillips, 121 Mass. 178, 
23 AmR 261; Sargent v. Sargent, 103 
Mass. 297. (2) But the annuity will 
not be apportioned under this statute, 
if it clearly appears that such was 
not the intention of the testator. In 
such a case the intention will pre- 
vail even though it differs from the 
provisions of the statute. Hemen- 
way v. Hemenway, supra. 

[b] New York.—Code Civ. Proc. § 
«720, enacts that all annuities, etc., 
made payable at fixed periods, shall 
be apportioned so that, on the death 
of the annuitant, his executor shall 
be entitled to a proportion of the an- 
nuity, according to the time which 
shall have elapsed from the com- 
mencement or last period of payment 
thereof, after making allowance and 
deduction on account of charges 
thereon. Matter of Young, 23 Miss. 
223, 50 NYS 402, 27 NYCivProc 199. 
And see Kearney v. Cruikshank, 117 
N. Y. 95, 22 NE 580 (referring to N. 
Yi lie (1 So nc pao) 

{c] Rhode Island.—Gen. L. (1896) 
ec 203 §§ 38, 39, 45, provide for the 
apportionment for the current year 
of an annuity given by will, unless 
the will contains a contrary provi- 
sion, in case of the annuitant’s death 
before the time for the annual pay- 
ment. Rhode Island Hospital Trust 
a Vie Farris, 20 RS UE mei6 On go a AC 

[d] In Zngland statutes have 
been enacted from time to time 
changing the rigorous rule of com- 
mon law. (1) The first such statute, 
4 Wm. IV c 22, made annuities ap- 
portionable in respect of time. See 
Trimmer y.. Danby; 23' du; 10. Cn. 9 70% 
Carter v. Taggart, 16 Sim. 447, 39 
EngCh 447, 60 Reprint 947. (2) In 
construing this statute some of the 
courts held that the statute covered 
only continuing annuities, that is, an- 
nuities not terminating with the life 
of the first taker. Lowndes v. Stam- 
ford, 18 @. B. 425, 83 HCL 425,°118 
Reprint 160; Reg. v. Treasury Comrs., 

@: ie OO, CL HC LOO Eee 
print 916. (3) This led to the enact- 
ment of 33 & 34 Vict. c 35, which 
made all annuities apportionable and 
declared that annuities should, “like 
interest on money lent, be considered 
as accruing from day to day, and 
shall be apportionable in respect of 
time accordingly.” See 24 Halsbury 
L. Eng. 502. 

{e] Canada.—(1) It seems that 
the English statutes relative to ap- 
portionment were not recognized in 
courts of law. Ausman v. Montgom- 
6Ly...0 UncC, Cy PA 364.) C2) Butsinrehe 
chancery courts they were recognized, 
and apportionment allowed. Wood- 
side, v.. Logan; 15° Grant ‘Chi -(U. GC.) 
145. (3) And by the present Ontario 
statute (Rev. St. Ont. ec 143 § 5) an- 
nuities are made apportionable in the 
same manner as money loaned. Cuth- 
bert v. North American L. Assur. Co., 
24 Ont. 511. 

13583 See generally Wills [40 Cyc 

65. Parker v. Cobe, 208 Mass. 260, 
94 NE 476, 33 LRANS 978 and note, 


lieu of the annuity;®° and, as a general rule, his 
right to do so will not be affected by restrictions 
upon alienation.®® : 

Perpetual annuities. 


Where it clearly appears 


21 AnnCas 1100 and note;. Reid v. 
Brown, 54 Misc. 481, 106 NYS 27; 
Bent v. Cullen, L. R. 6 Ch. 235; Hicks. 
v. Ross, L. R. 14 Eq. 141; Power v... 
Hayne, L. R. 8 Eq. 262; Timins  v. 
Stackhouse, 27 Beav. 434, 54 Reprint 
170; Ford v. Batley, 17 Beav. 303, 51 
Reprint 1050; Hill v. Rattey, 2 Johns. 
& H. 634,70 Reprint 1212; Wakeham 
v. Merrick, 37 L. J. Ch. 45; Wood- 
meston v. Walker, 2 Russ. & M. 197, 
11 EngCh 197, 39 Reprint 370; Pal-. 
mer v. Craufurd, 3 Swanst. 482, 36 
Reprint 945, 2 Wils. Ch: 79, 37 Re= 
print 236; Smith v. Pybus, 9 Ves. Jr. 
566, 382 Reprint 722; Engelhardt v. 
Engelhardt, 26 Wkly. Rep. 853. 

[a] “Where a creditor or legatee 
is entitled to have an annuity pur- 
chased at once, he is entitled to the 
sum necessary to purchase it, for the 
Court does not require the money to 
be invested in an annuity, which the. 
annuitant may sell the moment after- 
wards. But if a testator simply cove- 
nants to pay an annuity or bequeaths: 
one out of his estate, though the 
corpus of his estate may be liable 
-.. yet it does not follow, if the 
estate is sufficient and the payments. 
are made, that the creditor is en- 
titled to come and require a portion 
of the estate to be sold, for the pur-. 
pose of having the value of his an- 
nuity paid.” Yates v. Yates, 28 Beav. 
637, 641, 54 Reprint 511. 

[b] Annuity for life with gift. 
over.—‘‘When there is a gift of an 
annuity to one for life, or to several 
for lives, and then a gift afterwards 
to another person, without any re-. 
striction, that means that the last 
taker is to have the capital from 
which the annuity was produced.” 
Evans v. Walker, 3 Ch. D. 211, 214. 
Compare Blight v. Hartnoll, 19 Ch. 
D. 294, 297 (where the court, disap-~ 
proving this statement of the law, 
said: “The mere want of limitation 
in the last gift of the annuity does 
not import that the annuitant is to 
take anything more than for life; and 
for that there is a very good reason. 
The duration of the life of the first 
taker is expressed not for the pur- 
pose of limiting the gift to the first 
taker, but of limiting the commence- 
ment of the gift to the second or the 
successive takers, and therefore the 
principle of expressio unius est ex- 
clusio alterius does not apply’’). 

[ce] Transfer of investment.— 
Where there is a bequest of consols 
in trust to purchase a life annuity 
for an unmarried woman, for her 
separate use, without power of an- 
ticipation, and in case of her illness, 
the annuity is to be applied for her 
maintenance and support, or other- 
wise for her benefit, at the discretion 
of the trustee, it is held that the an- 
nuitant is entitled to have the con- 
sols transferred to her. Re Browne, 
27 Beav. 324, 54 Reprint 127. 

66. Stokes v. Cheek, 28 Beav. 620, 
54 Reprint 504; Re Browne, 27 Beav. 
324, 54 Reprint 127; Woodmeston v. 
Walker, 2 Russ. & M. 197, 11 EngCh 
197, 39 Reprint 370. Compare Hatton 
v. May, 3 Ch. D. 148; Shee v. Hale, 
13 Ves. Jr. 404, 33 Reprint 346 (hold- 
ing that a declaration in the will that 
an act of alienation shall terminate 
the annuitant’s interest and create a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


that the intention was to create a perpetual annuity, 
the annuitant is entitled to the fund.®7 

Rights of personal representatives. 
tant dies before the fund has been set apart. or 
invested, his personal representatives will be enti- 
tled to the capital sum, provided the gift of the 


gg 39-43] 


annuity was absolute.®® 


[§ 40] 


Action. 


tract. 


equitable.”+ 


new interest in another is effective to 
prevent anticipation). 

{a] Life annuity liable to forfei- 
ture.—Where a life annuity has been 


'given by a covenantor in terms which 


‘ 


_ dute 


render it liable to forfeiture, in the 
event of the annuitant doing or suf- 
fering some act, whereby the annuity 
or any part thereof, if belonging to 
him absolutely, will become vested in 
some other person, and such annuity 
has been valued in an action to ad- 
minister the estate of the covenantor, 
which is not sufficient to pay the an- 
nuity in full, it is held that the an- 
nuitant is entitled to have the whole 
of the fund representing the value of 
the annuity paid to him. In re Sin- 
Clair, [1897] 1 Ch. 921 [foll Wrough- 
ton v. Colquhoun, 1 De G. & Sm. 357, 
63 Reprint 1103]. i 

67. Huston v. Read, 32 N. J. Eq. 
591; Potter v. Baker, 15 Beav. 489, 51 
Reprint 627; Kerr v. Middlesex Hos- 
pital, 2 De G. M. & G. 576, 51 EngCh 
450, 42 Reprint 996; Bignold v. Giles, 
4 Drew. 343, 62 Reprint 133; Clough 
v. Wynne, 2 Madd. 188, 56 Reprint 
304; Tweedale v. Tweedale, 10 Sim. 
458, 16 EngCh 4538, 59 Reprint 691; 
Philipps v. Chamberlaine, 4 Ves. Jr. 
51, 31 Reprint 27. 

[a] Beason for the rule.—‘If an 
annuity is given to a man and his 
heirs in perpetuity, he has an abso- 
interest therein; and the only 


way of satisfying it is by setting 


aside such sum as will forever an- 
swer it; and the annuitant is entitled 
to the absolute disposition of the 
fund so set aside... . If it is given 
to a man and the heirs of his body, it 
is in the nature of estate tail; but 
the annuity cannot be barred by a 
common recovery as a real estate 
can. ... Therefore, to prevent a per- 
petuity, the common law gives to the 
annuitant an absolute interest; and 
the effect is precisely the same as 
that produced by our statute abolish- 
ing entails upon a devise of real 
property in tail.’”’ Per Walworth, Ch., 
in Bradhurst vy. Bradhurst, 1 Paige 
(N. Y.) 3381, 345. 

68. In re Robbins, [1907] 2 Ch. 8, 
19 AnnCas 485, 2 BRC 903 [dism app 
{1906] 2 Ch. 648]; Yates v. Compton, 
2 P. Wms. 308, 24 Reprint 743; Bay- 
ley v. Bishop, 9 Ves. Jr. 6, 32 Re- 
print 501; Barnes v. Rowley, 3 Ves. 
Jr. 305, 30 Reprint 1024. 

[a] The fact that the annuitant 
consents to postpone the purchase of 
an annuity bequeathed to her is held 
not to affect the right of her personal 
representative to take the capital 
sum. Dawson v. Hearn, 1 Russ. & M. 
606, 5 HEngCh 606, 39 Reprint 232, 
Taml. 465, 12 EngCh 465, 48 Reprint 


185. 
69. 3 Kent Comm. 460; 1 Tidd Pr. 
3; Townshend v. Duncan, 2 Bland 
(Md.) 45; Owings’ Case, 1 Bland 
{Md.) 290; Horton v. Cook, 10 Watts 
(Pa.) 124, 36 AmD 151. 

[a] Remedy after death of grant- 


B. Remedies—1. At Law—a. Form of 
To enforce the payment of an annuity, a 
writ of annuity lay at common law.®® 
has long been out of use, however, and is superseded 
by an action of covenant or debt.’° 

[§ 41] b. Damages for Breach of Annuity Con- 
Upon the breach of a contract for a life 
annuity, a provision for the payment of a sum in 
gross, if not in the nature of a penalty, will be 
enforced, unless to do so would be manifestly in- 
Arrears of an annuity secured by bond 
will not be allowed beyond the amount of the pen- 
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alty.’? 


If the annui- 


in the bond." 


[§ 42] 


This writ 


a mortgage as 


or.—A writ of annuity being a rem- 
edy at law against the person of the 
grantor of the annuity, a devisee can- 
not avail himself of it, as the devisor 
ceased to exist before the gift of the 
annuity took effect. Townshend v. 
Duncan, 2 Bland (Md.) 45 [rev on 
other grounds 3 Gill & J. 413]; Clun’s 
Case, 10 Coke 127a, 128, 77. Reprint 
1117; Brediman’s Case, 6 Coke 56b, 
59, 77 Reprint 339. 

{b] Form of writ of an annuity 
see Fitzherbert Nat. Brev. 357; Mar- 
tin Civ. Proc. 369. 


70. Wood v. Wood, 3 Wend. (N. 
Y.) 454; Horton v. Cook, 10 Watts 
(Pa.) 124, 36> AmD) 1513: Davis +v. 
Speed, 5 


Mod. 143, 87 Reprint 572; 
Hope v. ‘Colman, 2 Wils. C. P. 221, 
95 Reprint 777; 3 Kent Comm. 460. 

[a] Covenant or debt.— Where 
lands are granted to defendant in 
fee, and the consideration therefor 
is an annuity payable to plaintiff, his 
heirs and assigns forever, defendant 
binding himself and his heirs by 
covenant to pay the annuity, it is 
held that plaintiff's remedy for the 
recovery of arrears is an actions of 
covenant and not of debt. Randall 
v. Rigby, 6 Dowl. P. C. 650. 

[b] Freehold interest.—At com- 
mon law an action of debt will not 
lie for an annuity in fee, in tail, or 
for life while it continues a freehold 
interest. Kelly v. Clubbe, 3 B. & B. 
130, 7 HCL 644, 129 Reprint 1232; 
Randall v. Rigby, 6 Dowl. P. C. 650; 
Davis v. Speed, 5 Mod. 148, 87 Re- 
print 572; Webb v. Jiggs, 4 M. & S. 
113, 105 Reprint 777. 

71. Waggoner v. Cox, 40 Oh. St. 
539; Berrinkott v. Traphagen, 39 Wis. 
aaee Parfitt v. Chambre, L. R. 15 Hq. 


Liquidated damages and penalties 
see generally Damages [13 Cyc 89]. 

[a] Contract in nature of penal 
bond.—In an action on a contract 
binding the makers to pay the sum 
of three hundred dollars to secure the 
payment of sixteen dollars and sixty- 
six and two-third cents annually, for 
the life of the payee, with a provi- 
sion that, in case of default in pay- 
ment of an installment, the sum of 
three hundred dollars shall become 
due, it is held that only the arrears 
of the annuity can be recovered, as 
the contract is in the nature of a 


penal bond. Cairnes v. Knight, 17 
Oh. St. 68. 
72. Mackworth v. Thomas, 5 Ves. 


Jr. 329, 31 Reprint 613. 


73. Shepherd’s App., 2 Grant (Pa.) 
402. 
[a] Necessity of exhausting se- 


curity.—An annuitant whose claim is 
secured by bond and deed of trust 
cannot be compelled to enforce his 
lien before proceeding against the 
general estate of his deceased 
obligor. Schmieding y. Doellner, 13 
Mo. A. 228...* 

74. Jurisdiction in equity see gen- 
erally Equity [16 Cyc 1]. 


2. In Equity 7*—a. In General. 
of equity will decree specific performance of an 
agreement to grant an annuity,’ and will enforce 
payment of an annuity created by will or deed.’® 
Foreclosure of mortgage. 


[30.5.] 219 


But where the annuitant has security in 
addition to the bond, he may either sue upon the 
bond or enforce payment out of the additional se- 
curity, and if he elects to do the latter, the amount 
recoverable will not be limited to the penalty named 


A court 


An annuitant holding 
security for the payment of an 


annuity may foreclose the same.*? 

[§ 43] b. Sale or Mortgage of Property Charged. 
Where arrears of an,annuity are charged on the 
corpus of land, a court of equity will, in its disere- 
tion, order a sale of the property charged, or com- 
pel the same to be mortgaged for the purpose of 
paying the arrearages.*® But as long as the annuity 


75. See Specific Performance [36 
Cyc 564 text and note 45]. 

76. Ill—Mahar v. O’Hara, 9 IIl. 
el Spearman v. Foote, 126 Ill. A. 


Md.—Townshend  v. Duncan, 2 
Bland 45 [rev on other grounds 3 
Gill & J. 413]. 

46 


Miss.—Brandon vy. 
Miss. 222. ; 
cae Y.—Degraw v. Clason, 11 Paige 
Va.—Marshall_ v. 
Munf. (16 Va.) 412. 
Eng.—Thorndike v. Allington, 1 Ch. 
Cas. 79, 22 Reprint 704; Peel v. Peel, 
17 Wkly. Rep. 586; Clifford v. Turrell, 


1 Y. & Coll. 138, 20 EngCh 138, 62 
ay ine 826 [aff 9 Jur. 633, 14 HRC 


See generally Wills [40 Cyc 2051]. 

[a] Concurrent jurisdiction.—In 
Manly v. Hawkins, 1 Dr. & Wal. 363, 
it is held that the court of chancery 
has concurrent jurisdiction with 
courts of law in annuity cases, and 
can grant relief in a suit for the ar- 
rears of an annuity, although there is 
power of distress and entry and no 
reason is shown why that remedy 
cannot be availed of by plaintiff. 

[b] The reasons for allowing the 
recovery of arrears in an equitable 
action are that the proceeding in’ 
equity may be the better and safer 
course, or may be more effectual and 
comprehensive than the remedies at 
law; or there may be difficulties sur- 
rounding the legal remedy which the 
equitable course may obviate, in aid 
and furtherance of the proceedings at 
law; or that equity may give further 
and more satisfactory relief, which it 
would be beyond the jurisdiction of a 
court of law to provide. Cupit v. 
sachsen: 13 Price 721, 147 Reprint 


77. Power v. Jenkins, 13 Md. 443; 
Mayo v. Tomkies, 6 Munf. (20 Wa.) 
520; Peterson v. Oleson, 47 Wis. 122, 
2 NW 94. Compare Bogie v. Bogie, 
41 Wis. 209. 

[a] Enforcement of mortgage 
against each of several persons 
bound.—Where two persons agree to 
pay an equal annuity to a third per- 
son, each securing the payment of 
his moiety by mortgage of realty, 
with a stipulation that, at the death 
of the annuitant and after the pay- 
ment of the funeral expenses, any 
part of the annuity remaining shall 
be equally divided between them, the 
annuitant is entitled to receive the 
annuity from each and to enforce the 
mortgage against either, and it is no 
defense that the annuitant has failed 
to make the other party pay, the 
right to the surplus, if any, only ac- 
cruing after the death of the annui- 
ee Smith v. Smith, 15 Lea (Tenn.) 


78. Merritt v. Bucknam, 78 Me. 
504, 7 A 383; In re Owen, [18941 3 
Ch. 220; Hambro y. Hambro, [1894] 
2 Ch. 564; In re Tucker, [1893] 2 Ch. 


Brandon, 


Thompson, 2 


220 [3C.J.] 
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[§§ 43-48. 


is properly paid the annuitant cannot claim this | counting may be ordered in a proper ecase.8° Dis- 


right.7° 

Annuity charged on rents and profits. Where the 
intention was to charge an annuity on the rents and 
profits of lands devised, and not upon the corpus, 
payment can only be enforced against the devisee 
personally, as far as he has received the rents or 
profits; the fee and the life estate in the realty 
cannot be sold.%° 

Effect of sale. On a judicial sale of land for 
arrearages of an annuity, the annuity charged con- 
tinues as a charge on the land,®! and if, after such 
sale, there is a balance after the payment of the 
arrearages, such balance goes to the defendant in 
execution; but for any future arrearages the annui- 
tant must look to the land.*? 

[§ 44] ec. Appointment of Receiver. Where an 
annuity charged on land is in arrears and the prop- 
erty is an insufficient security for its payment, a 
court of equity may appoint a receiver of rents 
and profits,®* unless there is an adequate remedy 
by distress or otherwise.*4 

[§ 45] d. Accounting and Discovery.*® An ac- 


covery of the estates charged cannot be compelled 
as long as the annuity is regularly paid.’ 

[§ 46] 3. Right of Distress and Entry. The 
right of distress and entry for arrears of an an- 
nuity charged upon land may be conferred by the 
instrument creating the annuity, or it may exist by 
express statutory provision.®® 

[§ 47] 4. Effect of Release. The fact that an 
annuitant gave receipts for many years for the 
annuity, although nothing was in-fact paid, is suf- 
ficient to prevent his estate from recovering any- 
thing on the annuity for the years for which re- 
ceipts were given; but that fact furnishes no de- 
fense against the collection of the annuity for the 
subsequent years.S® Neither does the declaration 
of the annuitant that he did not intend to collect. 
the annuity furnish any defense against its col- 
lection, where there was no consideration for it.®° 

[§ 48] 5. Limitations and Laches.°t Where an- 
nuities are created with a trust relationship, it has 
been held that statutes of limitation do not apply.®* 
But with this exception, an action on an annuity 


323; Todd v. Bielby, 27 Beav. 353, 54 
Reprint 138; White v. James, 26 
Beav. 191, 53 Reprint 870; Picard v. 
Mitchell, 14 Beav. 103, 51 Reprint 
2253) Hall ve Hurt, 2 Johns. & H. 76, 
70 Reprint 977; Cupit v. Jackson, 13 
Price 721, 147 Reprint 1131; Power v. 
Bennis, 2 Ridg. P. C. 256; Graves v. 
Hicks, 11 Sim. 536, 34 EngCh 536, 59 
Reprint 980; Trust, etc., Co. v. On- 
tario Trusts Corp., 31 Ont. 504 [aff 
2 Ont. L. 97]. And see 24 Halsbury 
Lyne 5d 93 

[a] Prospective order for payment 
of deficiency.—The court, in some 
eases, will grant a prospective order 
for raising a deficiency out of the 
corpus of the fund. Swallow v. Swal- 
low, 1 Beav. 432 note, 17 EngCh 432 
note, 48 Reprint 1008; Hodge v. 
Lewin, 1 Beav. 431, 17 EngCh 431, 48 
Reprint 1007. 

{b] Rights of personal represen- 
tatives.—In Moore v. Dunn, 92 N. C. 
63, a mortgage was given to secure 
an annuity, and it provided that in 
case the annuity was not promptly 
“paid, the annuitant might sell the 
mortgaged land, and after paying the 
installments due, reinvest the money, 
or estimate the cash value of the an- 
nuity at the day of sale and retain 
the amount out of the proceeds. The 
annuity was in arrears, and the suit 
was brought by the second mortga- 
gee to foreclose. The annuitant 
elected to take the cash value of her 
annuity, but died pending the action 
to foreclose, and it was held that her 
administrator was only entitled to 
the arrears of the annuity and the 
interest thereon. 

79. In re Parry, 42 Ch. D. 570; Re 
Potter, 50 L. T. Rep. N.S. 8. 

80. De Haven v. Sherman, 131 Ill. 
115, 22 NE 711, 6 LRA 745; Irwin v. 
Wollpert, 128 Ill. 527, 21 NE 501; 
Nudd v. Powers, 136 Mass. 273; De- 
laney v. Van Aulen, 84 N. Y. 16; 
Baker v. Baker, 6 H. L. Cas. 616, 10 
Reprint 1436. Compare Townshend v. 
Duncan, 2 Bland (Md.) 45 [rev on 
other grounds 3 Gill & J. 413] (hold- 
ing that, where a testator directs the 
payment of an annuity out of the 
profits of real estate devised to an- 
other, a court of equity may decree 
the sale of the realty to provide for 
its payment). 

81. Walters v. Steele, 210 Pa. 219, 
59 A 821. 

82. Walters v. Steele, 210 Pa. 219, 
59 A 821. But see Merritt v. Buck- 
nam, 78 Me. 504, 7 A 383 (holding 
that when the payment of an annuity 
is enforced by a sale of the estate, 
the cost and expenses of sale, the 
amount of all annuities due and un- 
paid, with interest, and a sum suffi- 
ecient to produce the annuity in the 


future, should be taken from the pro- 
ceeds of the sale, and the residue, if 
any, paid to the owner of the fee). 

_ [a]. Second sale for subsequent 
installment.— Where land is sold in an 
action to enforce payment of a cer- 
tain installment of an annuity, a sec- 
ond action may be maintained to ob- 
tain a further sale for the satisfac- 
tion of installments falling due after 
the first sale. Higgins v. San Diego 
Sav. Bank, 129 Cal. 184, 61 P 943; Mc- 
Dougal v. Downey, 45 Cal. 165. 

83. Ill.—Gee v. Gee, 204 Ill. 588, 
68 NE 515 [aff 107 Ill. A. 313]. 

Md.—Townshend v. Duncan, 2 
Bland 45 [rev on other grounds 3 
seg & J. 413]; Owings’ Case, 1 Bland 
Sa Spat say: v. Powers, 136 Mass. 

N. J.—Probasco v. Probasco, 30 N. 
J. Eq. 108. 

Eng.—Dalmer v. Dashwood, 2 Cox 
Ch. 378, 30 Reprint 174; Beamish v. 
Austen, Ir. R. 9 Eq. 361; Pritchard v. 
Fleetwood, 1 Meriv. 54, 35 Reprint 
597; Richards v. Goold, 1 Molloy 22; 
Cupit v. Jackson, 13 Price 721, 147 
Reprint 1133; Tanfield v. Irvine, 2 


Se 149, 3 EngCh 149, 38 Reprint 
84, Kelsey v. Kelsey, Ree as 


495; Sollory v. Leaver, L. R. 9 Eq. 22; 
Buxton v. Monkhouse, Coop. 41, 10 
EngCh 41, 35 Reprint 470. 

85. See generally Accounts and 
Accounting 1 C. J. 588; Discovery [14 
Cyc 301]. 

86. Wollaston v. Wollaston, 7 Ch. 
D. 58, 59 (where the court said: “The 
charge of an annuity on the residue 
gives the annuitant a most impor- 
tant interest in the residue, and she 
is entitled to know the amount of the 
residue, so as to know the extent of 
the property out of which her an- 
nuity is payable. In my opinion a 
person who has a charge upon a 
residuary estate has a right to have 
the amount and nature of that estate 
ascertained, otherwise she would 
have but an idle benefit conferred on 
her’). In Robinson vy. Townshend, 3 
Gill & J. (Md.) 413, 425 [rev 2 Bland 
45], it is held that a decree for an 
account is erroneous, where it is 
granted upon a bill containing no 
obligation or suggestion that defend- 
ants have received the rents and 
profits of the lands charged, nor of 
the annual value of the land, nor of 
the application of the rents and prof- 
its, and fails to call upon defendants 
to make disclosures upon these sub- 
jects, there being no issue to which 
evidence taken in relation to them 
can apply, and hence there can be no 
personal decree against defendants. 
The court said, however: ‘We do 


not mean to say, that the complain- 
ants would not be entitled to relief 
on a proper case against the proper 
parties, and supported by appropriate 
proof.” : a 
[a] Accounting by prior annui- 
tants.—The grantee of an annuity 
cannot compel prior annuitants to ac- 
count, unless the court is satisfied 
that the account will show a balance 
due the expectant annuitant. Iles v.. ~ 
Fowler, 6 L. T. Rep. N. S. 843. 


87. Franklin v. Drake, 5 Jur. 1078.. 
88. See cases cited infra this note. 
[a] In England, (1) by the stat- 


ute 4 Geo. II _c 28, an annuitant is 
given power of distress and entry for 
arrears of an annuity charged upon 
land, where the instrument creating; 
the annuity does not grant such 
power. Roper v. Roper, 3 Ch. D. 714; 
Sollory v. Leaver, L. R..9 Eq. 22; But- 
tery v. Robinson, 3 Bing. 392, 11 EClk 
195, 130 Reprint 564. (2) Where an 
annuity is charged on the undivided 
interest of a tenant in common, with 
power of distress, the annuitant may 
distrain on the entirety of the lands, 
but not for more than the share of 
the tenant in common in the rents 
and profits. Ashwin vy. Bullock, 81 
L. T. Rep. N. S. 48. 

89. Triplett v. Woodward, 98 Va.. 
187, 35 SE 455. 

90. Triplett v. Woodward, 98 Va. 
187, 35 SE 455. In Langley v. Lang- 
ley, 2 Ir. Hq. 313, it appeared that a 
woman who was entitled to an an- 
nuity from her stepson, stated to him 
in a letter that she would give up the 
annuity and make him a present of 
the arrears. The stepson by his will 
bequeathed to his stepmother an an- 
nuity of the same amount as that to 
which she had been entitled, but by 
a codicil reduced the amount and de- 
clared that it was given on condition | 
that the annuitant did not claim the | 
old annuity. The stepmother died 
and in a suit by her executor claim- 
ing the arrears, it was held that no 
arrears accruing in the lifetime of 
the stepson could be recovered, but 
an account was decreed for the ar- 
rears accruing between the death of 
the stepson and that of the annuitant. 

91. Laches as a defense see gen- 
erally Equity [16 Cyc 150]. ‘ 

92. Lewis v. Duncombe, 29 Beav. 
175, 54 Reprint 594; Snow v. Booth 
8 De G. M. & G. 69, 57 EngCh 54, 44 
Reprint 315; Cox v. Dolman, 2 De G. 
M. & G. 592, 51 EngCh 462, 42 Re- 
print 1003; Charitable Donations 
Comrs. v. Wybrants, 7 Ir. Eq. 580; 
Drought v. Jones, 2 Ir. Eq. 303; In re 
Bermingham, Ir. R. 4 Eq. 187; Knight 
v. Bowyer, 4 Jur. N. S. 569; Mans- 
field v. Ogle, 1 Jur. N. S. 414; Cupit v. 
Jackson, 13 Price 721, 147 Reprint 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 48-53] 


claim is subject to the-bar of the statute.®? 
in equity, payment will be presumed from lapse of 
time, under the rules analogous to the statute of 


limitations. 


[§ 49] 6. Parties—a. Plaintiff. A bill to recover 
arrears of an annuity due an intestate should be 
filed by his personal representatives; it cannot be 


filed by the next of kin.®° 
Revival on death of annuitant. 


by his personal representatives.°® 


Where an annuity is created in favor of a hus- 
band and wife during their joint lives, the wife has 
such an interest as entitles her to maintain a bill 


in equity to protect her rights.*” 
[§ 50] b. Defendant. 


If the annuitant 
dies pending an appeal the suit may be revived 


Where devisees of land 
are charged with the payment of an annuity, an 
action to enforce payment must be brought against 


ANNUITIES 
And 


to pay it.®® 


priate.” 


them, and not against the executor.°> But where an | ing payable.* 


1133; Young v. Waterpark, 13 Sim. 
199; 36 HngCh 199; 60 Reprint 77. 
Compare Hughes v. Coles, 27 Ch. D. 
231° (holding, under 37 & 38 Vict. c 
57, that, where an annuity secured by 
an express trust is not claimed for 
more than twenty years after the 
right thereto accrues, arrears to the 
time of suit are barred, but not the 
right to future payments). See gen- 
erally Limitations of Actions [25 Cyc 
1058, 1149 et seq]. 

93. Stringer v. Gamble, 155 Mich. 
295, 118 NW 979, 30 LRANS 815; 
Stringer v. Stevens, 146 Mich. 181, 
109 NW 269, 117 AmSR 620, 8 LRA 
' NS 393 and note, 10 AnnCas 337; Cun- 
ningham v. Foot, 3 App. Cas. 974; 
Smallman v.- Hamilton, 2 Atk. 71, 26 
Reprint 443; James v. Salter, 3 Bing. 
N. Cas. 544, 32 ECL 253, 132 Reprint 
520; Hunter v. Nockolds, 1 Hall & T. 
644, 47 Reprint 1568, 1 Macn. & G. 
640, 47 EngCh 508, 41 Reprint 1413 
{rev 18 L. J. Ch. 407]; Langton v. 
Langton, 18 Jur. 928. 

{a] What statute applicable.—(1) 
A bill seeking an account of an an- 
nuity created by deed charged on 
lands, and payable annually during 
the life of the annuitant, is not a bill 
on an open account within the three- 
year statute of limitations. Taylor 
v. Forsey, 56 Ala. 426. (2) Ona bill 
to enforce a lien on land for the pay- 
ment of an annuity the statute ap- 
plicable to foreclosure of mortgages 
governs. Stringer v. Gamble, 155 
Mich. 295, 118 NW 979, 30 LRANS 
815. (3) In Canada it seems that, 
under Ont. Rev. St. (1897) c 133, an 
annuity charged upon land is re- 
garded as rent within the meaning 
of the act, and a right of action to 
recover arrears is governed by its 
provisions as to limitation. Trusts, 
ete., Co. v. Ontario Trusts Corp., 2 
Ont. L. 97 [aff 31 Ont. 504]. 

{b] Statute 3 & 4 Wm. IV c 27.— 
(1) It has been held that the statute 
3 & 4 Wm. IV c 27, does not apply to 
an annuity charged on personalty, 
and recovery of arrears of such an 
annuity has been allowed after thir- 
ty-seven years. In re Bannerman, 21 


Ch. D. 105; In re Ashwell, Johns. 
112, 70. Reprint 360. ¢2) Nor does 
the statute apply to an annuity 


charged upon a reversionary interest 
in land. Wheeler v. Howell, 3 Kay 
& J. 198, 69 Reprint 1079. (3) Nor 


to an annuity charged on lands in 
alte Pitt vi Dacre; 3 ‘Chr =D. 
[e] To whom available.—Where 


lands charged with an annuity are 
sold by the one who granted it, sub- 
ject to the charge, the purchaser may 
avail himself of the statute of lim- 
itations in a suit to recover arrears. 
Harrison v. Duignan, 2 Dr. & War. 295. 


VIII. RIGHTS OF CREDITORS ° 


[§ 53] If the annuitant’s interest is of such a 
nature as to permit him to dispose of it at will, 


94. Andrews v. Sparhawk, 13 Pick. 
(Mass.) 3893; Dickson v. Porter, 2 
Pa. Dist. 159; Hdwards v. Warden, L. 
R. 9 Ch. 495 [rev on other grounds 
1 App. Cas. 281]; Smallman v. Ham- 
ilton, 2 Atk. 71, 26 Reprint 443; White 
v. Parnther, 1 Knapp 179, 12 Reprint 
288; Weston v. Bowes, 9 Mod. 309, 
88 Reprint 472; Searle v. Colt, 1 Y. 
& Coll. 36, 20 EngCh 36, 62 Reprint 


780. 

[a] Illustrations.—(1) Where a 
claim for an annuity, given in lieu 
of dower, was not made until twenty- 
eight years after the right thereto 
accrued, during which time the land 
upon which it was charged had been 
several times transferred to purchas- 
ers without notice, it was held that 
such claim was, in equity, barred by 
lapse of time, although it might be 
exempt from the statute of limita- 
tions. Chew v. Farmers’ Bank, 9 Gill 
(Md.) 261 [aff 2 Md. Ch. 231]. (2) 
Payment of an annuity due from a 
brother to his sister was presumed 
after a period of nine years, where 
it appeared that, during that time, 
the sister had lived with her brother 
and had been maintained and clothed 
by him. Shadbolt v. Vanderplank, 29 
Beav. 405, 54 Reprint 684. 

[bob] Discharge of contract to pay 
not presumed.—In Cornwall v. Hoyt, 
7 Conn. 420, it was held that as long 
as the annuitant lived, the discharge 
of a contract to pay an annuity 
would not be presumed, although the 
lapse of many years unexplained 
might be evidence of the payment of 
all installments due so long before 
the commencement of the action. 

[ec] Delay not fatal.—(1) An an- 
nuitant demanded payment of her an- 
nuity in the year 1879, but the execu- 
tor represented to her that it would 
be well for all parties interested to 
wait, assigning reasons for the delay, 
and shortly afterward he filed a bill 
for the construction of the will. The 
annuitant filed an answer, demanding 
her annuity, in the year 1905, the 
case being still on the docket at that 
time, and it was held that she was 


not guilty of inexcusable delay. 
Willcox v. Willcox, 106 Va. 626, 56 
SE 588. (2) Where a suit was 


brought to charge an estate with 
payment of an annuity two years 
after the final discharge of the ex- 
ecutor, and while the estate was in 
the hands of a trustee, it was held 
that such delay would not bar the 
annuitant’s right. Washington L. & 
Te Colive Rbarling.w 2k Y Appi (Dp: {C) 
132. (3) Three years’ delay in insti- 
tuting suit has been held not to con- 
stitute a bar, no prejudice having re- 
sulted to the defendant. Nudd _ v. 
Powers, 136 Mass. 273. (4) Laches 
of an annuitant in claiming an an- 


[3.0.5] ot 


annuity is a charge upon the testator’s whole estate, 
it has been held that-an action to recover it could 
be brought against the administrator with the will 
annexed, while the estate remained in his hands 
unsettled, and the income was more than sufficient 


[§ 51] 7. Pleading. A bill to enforce an annuity 
need not allege the enrollment of a memorial, as 
required by statute.+ 
land to enforce a lien thereon, reserved by the 
deed, for maintenance, and the payment of an an- 
nuity, a prayer for foreclosure and sale is appro- 


In a suit by a grantor of 


[§ 52] 8. Decree. In a suit in equity for ar- 
rears of an annuity the decree should not only be 
for the sums already due, but should reserve liberty 
to apply to the court, from time to time, to extend 
its decree so as to embrace sums afterward becom- 


or to control it as he sees fit, without restriction 
or limitation, the whole annuity may be subjected 


nuity charged on land, thereby mak- 
ing a remainderman liable to pay 
arrears chargeable against a prior 
life tenant, has been no defense to 
the annuitant’s claim. Marrison v. 
Mason, 12 Ir. Eq. 245. 

95. Clason v. Lawrence, 3 Edw. 
CNY) ae Se 

96. Smith v. Smith, 15 Lea (Tenn.) 
93. See also generally Abatement 
and Revival 1 C. J. 15. 
AEs Sloan v. Frothingham, 72 Ala. 


98. Henry v. Barrett, 6 Allen 
(Mass.) 500; Pool v. Pool, (Mass.) 1 
Dane Abr. 576; Rees v. Engelback, 
LARS 12) Bqs 225. 
he Smith v. Fellows, 131 Mass. 


1. Emmons v. Crooks, 1 Grant Ch. 
(U. C.) 159 (where it was held that 
defendant, to entitle himself to take 
advantage of any defect in this re- 
spect, must set it up in his answer). 

2. Bentley v. Gardner, 45 App. 
Div. 216, 60 NYS 1056. See also su- 
pra § 48. 

3. Decrees in equity see generally 
Equity [16 Cye 471]. 

4. Marshall v. Thompson, 2 Munf. 
(16 Va.) 412. 

[a]. Scire facias for subsequent 
installments.—According to the com- 
mon law, if a party brought his writ 
of annuity and obtained judgment, 
that judgment stood as a security as 
well for the amount then due as for 
that which should thereafter become 
due; and the payment of future in- 
stallments might be enforced by scire 
facias sued out within the year after 
every day of payment, although it 
might be many years after the judg- 
ment. Owing’s Case, 1 Bland (Md.) 
290. But see Wood vy. Wood, 3 Wend. 
(N. Y.) 454 (where it was held that 
after judgment has been rendered in 
an action of debt on a bond to secure 
the payment of an annuity, a scire 
facias is not necessary to warrant an 
execution for subsequent arrears). 

[b] Sale of land charged with an- 
nuity.—A decree against purchasers 
of a tract of land, encumbered by a 
mortgage to secure the payment of 
an annuity, ought to provide that as 
much of their lands respectively shall 
be sold as will be suffigient to pay 
their proportions of the sum remain- 
ing due and unsatisfied, by a sale of 
as much of the tract as was retained 
by the vendor and liable to be sold, 
except as far as they shall pay their 
respective proportions of such debt 
and agree to hold their land subject 
to the future decree of the court for 
their proportions of any sums be- 
coming due to plaintiff thereafter. 
Mayo v. Tomkies, 6 Munf. (20 Va.) - 


520. 
5. Annuity as debt provable in 
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to the payment of his debts,® even though the will 
expressly exempts it from the zlaims of creditors ;* 
and the surplus of an annuity arising from trust 
property, beyond the sum necessary for his sup- 
although inalienable by him, may also be 


port, 


ANNUITIES—ANO DE LUTO 


Ix. ANNUITY COMPANIES 


re” aut 


rea on 
[$§ 53-54 


reached by his creditors in a proper proceeding.® 
An equitable attachment ® or a ereditors’ bill?° is 
a proper remedy for this purpose. 
the annuity is given for support has been held 
not to affect this rule:t! 


The fact that 


[§ 54] A corporation may be authorized by its | charter to grant or dispose of annuities.1? 


ANNUITY TABLES.* 
ANNUL.? 


void;*! to repeal.?? 


ANNULMENT. The act of annulling;.the act of 
making void retrospectively as well as prospec- 


bankruptcy see Bankruptcy [5 Cyc 
325 note 41]. 

6 Re Qua v. Graham, 187 Ill. 67, 
58 NE 357, 52 LRA 641 [aff 86 Ill. 
A. 566]; Bryan vy. Knickerbacker, 1 
Barb. Ch. (N. Y.) 409; Hallett v. 
Thompson, 5 Paige (N. Y.) 583; Brit- 
ish North America Bank v. Matthews, 
8 Grant Ch. (U. C.) 486. Compare 
Frazier v. Barnum, 19 N. J. Eq. 316, 
97 AmD 666 (holding that, under 
statutory provision, annuities pro- 
ceeding from trust funds could not 
be reached by creditors of the annui- 
tant). 

{a]. Judgment as charge on annu- 
ity.—In Younghusband v. Gisborne, 
1 De G. & Sm. 209, 63 Reprint 1036, 
where real estate was given to trus- 
tees with a direction that they should 
raise therefrom a certain life annu- 
ity, it was held that a judgment debt, 
payable at a future day, and subject 
to be defeated in the event of the 
previous death of the debtor, would 
be a charge upon the annuity, but 
not upon installments due before the 
judgment became payable. 

[b] Charge on partnership assets. 
—wWhere, by an agreement between 
partners then solvent, an annuity in 
favor of the wife of one of them was 
charged upon the assets of the part- 
nership estate, it was held that the 
widow was entitled to the annuity 
free from the claims of creditors. In 
re Smee 25Ch, (Di-s89. 

7 Re Qua v. Graham, 187 Ill. 67, 
58 NE 357, 52 LRA 641 [aft 86 Ill. A. 
566]. 

8. Sillick v. Mason, 2 Barb. Ch. 
(N. Y.) 79 [aff 4 Sandf. Ch. 351] 
(holding that, where a person is en- 
titled under a will to an annuity for 
life out of the income of real and 
personal estate in the hands of trus- 
tees, his interest in such annuity, 
beyond what is necessary for the 
support of himself and his family, 
may be reached by a creditor’s bill 
and applied to the payment of his 
debts). To same effect Scott v. Nev- 
ins,’ 13)Ni Ys ae ae 672; Clue v. Bool, 
8 Paige (N. Y.) 8 

9. British Norn America Bank v. 
Matthews, 8 Grant Ch. (U. C.) 486. 

10. See Creditors’ Suits [12 Cye 
31 text and note 61]. 

ll. Gifford v. Rising, 55 Hun 61, 
8 NYS 279; Gifford v. Rising, 51 Hun 
1, 3 NYS 392; Nash v. Pease, 47 L. J. 
Q. B. 766. 

fa] An annuity in lieu of dower 
has been held liable for the debts of 
the widow. . Degraw y. Clason, ail 
Paige (N. Y.) 136. 

[b] Severance of debtor’s share of 
joint annuity.—If an annuity is di- 
rected to be applied to the support 
of a person and his family, his share 
of such annuity may be severed and 
subjected to the claims of his sep- 
arate creditors. British North Amer- 
ica Bank v. Matthews, 8 Grant Ch. 
(U. C.) 486. 

12. See Cahill v. Maryland L. Ins. 
Co:, 90 Md. 333, 45 A 180, 47 LRA 
$14; McCollister Vv. Bishop, 78 Minn. 


To abolish;* to abrogate;* to cancel ;° 
to cause a forfeiture of;° to declare invalid;‘ 
dissolve;® to make void;°® to nullify;'° to render 


fea a 
to 


TUR.?¢ 


228, 80 NW 1118. And see Life In- 
surance. 

1. See Annuities § 25. 

2. See also Abrogate 1 C. J. 340; 
Annulment post; Cancel [6 Cyc 281]: 
pipet [34 Cyc 1340]; Vacate [39 Cyc 


3. Standard D. [quot Wallace v. 
New York, 53 App. Div. 187, 192, 65 
NYS 855]. 

[a] “‘Annul’ is not a technical 
word. There is nothing which pre- 
vents the idea conveyed by it from 
being expressed in equivalent words.” 
Woodson vy. Skinner, 22 Mo. 13, 24. 

4 Webster D. [quot St. Louis v. 
Kellman, 235 Mo. 687, 695, 139 SW 
443]; In re Morrow, 204 Pa. 484, 486, 
54 A 342; Sloan’s App., 168 Pa.: 422, 
430, 32 A 42, 47 AmSR 889. 

[a] A bequest is not annulled hy 
a codicil because the time for the 
payment of the bequest is extended. 
In re Morrow, 204 Pa. 484, 54 A 


“Revoke” distinguished.—‘‘Re- 
means to recall, to take back, 
to repeal. ‘“‘Annul’’ means to abro- 
gate, to make void. Sloan’s App., 168 


ae 422, 430, 32 A 42, 47 AmSR 
16 Golden v. Fowler, 26 Ga. 451, 
ote Woodson y. Skinner, 22 Mo. 13, 


7. ‘Standard D. [quot Wallace v. 
New aoe 53 App. Div. 187, 192, 65 
ee 855]. 

Wait v. Wait, 4 Barb. (N. Y.) 
198, 208 [cit Webster Diy 

Wait v. Wait, 4 Barb. (N. Y.) 
193, 208 [cit Webster D.]; In re Mor- 
row, 204 Pa. 484, 486, 54 A 342; 
Sloan’s App., 168 Pa. 422, 430, 32 A 
42, 47 AmSR 889. 

10. Standard D. [quot Wallace v. 
New York, 53 App. Div. 187, 192, 65 
NYS 855] 


11. Standard D. [quot Wallace v. 
New York, 53 App. Div. 187, 192, 65 
NYS 855]. 

12. St. Louis v. Kellman, 235 Mo.. 
687, 695, 139 SW 443. 

[a]’ “Repeal” synonymous’ with 
“revoke,” but not with “annul” see 


Sloan’s App., 168 Pa. 422, 430, 32 A 
42, 47 AmSR 889. 

18. Century D. 

[a] The annulment 
assessment, spoken of 
e 910, providing that, whenever an 
assessment for a local improvement 
has been “annulled” by a judgment 
of any court, the amount paid on 
such assessment may be recovered, 
refers to the annulment of the as- 
sessment against the particular prop- 
erty affected thereby, and such an- 
nulment does not operate as an an- 
nulment of the entire assessment on 
all property affected thereby. Wal- 
lace v. New York, 53 App. Div. 187, 
192, 65 NYS 855. 

[b] Annulment of will as a 
special proceeding see Shook v. 
Journeay, (Tex. Civ. A.) 149 SW 


406. 
{c] “Dissolution” 


of a special 
in L. (1896) 


synhonymous.— 


(Cross references.'*) 

ANNUS EST MORA MOTUS QUO SUUM 
PLANETA PERVOLVAT CIRCULUM.15 

ANNUS INCEPTUS PRO COMPLETO HABE- 


ANO DE LUTO. In Spanisk law the year which 
a widow is required to wait before remarriage.’ 


To dissolve constitutes an annul- 
ment, and a dissolution of a mar- 
riage by a divorce, a vinculo matri- — 
monii, is therefore an annulment, and 


defeats the dower rights of the 
widow. Wait v. Wait, 4 Barb. (N. 
Y.) 192, 208. 

14. Annulment: Of: 


Contract for carrying mail see Post 
Office [31 Cyc 991]. 

Decision by court of concurrent 

: aati hae see Courts [11 Cye> 


Insurance policy see Fire Insurance 
[19 Cye 642]; Life Insurance [25 
Cyc aoene Live Stock Insurance [25 
Cyc 1519]; Marine Insurance [26 
Cyc G10 Mutual Benefit Insurance 
[29 Cyc 92]. 

Judgment or decree: 

Es see Judgments [23 Cye 


In equity see Equity [16 Cye 501]. 
Letters: 

Patent see Patents [30 Cye 911]. 
Testamentary see Executors and 
Administrators [18 Cye 151]. 
yews see Marriage [26 Cyc 


Ordinance, resolution, or order for 
public improvement see Municipal 
Corporations [28 Cyc 1010]. 

Patent to public land see Public 
Lands [32 Cyc 1039, 1058]. 

Sale: 

Boe ae see Sales [35 Cye 127]. 


Tnecuter or administrator see 
Executors and Administrators 
(18 Cye 796]. 
Guardian see Guardian and Ward 
(21;-Cye)141]:.° 
ee see Executions [17 Cyc 


ee ee see Taxes [387 Cye 
Judicial sale see Judicial Sales [24 
Cyc’ 3 


Satisfaction of: 
See see Judgments [23 Cye 
ene ele see Mortgages [27 Cye 
Ta pesca see Taxes [37 Cye 


Transfer or assignment of certificate 
Bree see Public Lands [32 Cye 
Will see Wills [40 Cyc 1223]. 
See also Abolition 1 C. J. 305; An- 
nul ante; Cancellation of Instru- 
ments [6 Cyc 283]; Rescission [34 
1754] 1628]; Revocation [34 Cye 


15. A maxim meaning “A year is 
the duration-of the motion by which 
a planet revolves through its orbit.” 
Black L. D. [cit Bracton 359b]; Bou- 
vier L. D. 

16. A maxim meaning ‘A year be- 
gun is held as completed.” Black L. 
D. [cit Trayner L. Max.]. 

17. Civ. Code art 45(2). 

[a]. Failure to observe this re- 
quirement (1) constitutes a criminal 
offense. Spanish Pen. Code art 490. 
(2) But the government may waive it 
“with sufficient cause’ and ‘at the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ANOMALOUS. Irregular; exceptional; unusual.!® 
A plea which is partly affirma- 
tive and partly negative;!® or a plea which is neither 
strictly affirmative nor strictly negative.?° 

A NON POSSE AD NON ESSE SEQUITUR AR- 
GUMENTUM NECESSARIE NEGATIVE: LICET 


Anomalous plea. 


NON AFFIRMATIVE.”1 
ANONYMOUS.” 


or 


Beane of a party.” Civ. Code art 
18. Black L. D. 
Anomalous: Indorser: 

Soe ly see Bills and Notes [7 Cyc 


Allegation as to, in action on com- 
mercial paper see Bills and Notes 
[8 Cye 116]. 

Notice of dishonor see Bills and 
Notes [7 Cyc 1074]. . 

19. Somerset 
Veghte, 42° N. J. Hq. 39, 42, 
[eit Story Eq. Pl. § 802; Langdell Eq. 
er §$ 101). 

[a] It is the rvie that an anom- 
alous plea must always be supported 
by an answer in subsidium as to the 
allegations which constitute the rep- 
lication and as to all charges of evi- 
dence, if any, in support of such alle- 
gation. Baldwin v. Elizabeth, 42 N. 
J. Eq. 11, 6 A 275, 280. 

20. Potts v. Potts, (N. J. Ch.) 42 
A 1055, 1056 (where the court said: 


“There is a class of pleas which are 


neither strictly affirmative nor nega- 
tive, and so are styled anomalous. 
Such a plea can be filed where a 


‘complainant, after stating his case, 


yo 


Mercantile partnership, 


proceeds to set out some fact which 
exists, or which the defendant pre- 
tends exists, which fact, if stand- 
ing alone, would defeat his suit, 
and then goes on_ to state circum- 
stances to show that the existence 
of such fact cannot be used against 
him’’). 5 ; 

{a] For example, where the bill 
states that there had been an ac- 
count stated between the parties, or 
an award of arbitrators, or a former 
judgment or decree, either of which 
would bar the suit, and then pro- 
ceeds to attack the account stated, or 
award, judgment, or decree by set- 
ting up circumstances to invalidate 
them, such a plea is permissible. 
Peas v. Potts, (N. J. Ch.) 42 A 1055, 
1056. 

21. A maxim meaning “From im- 
possibility to nonexistence, the infer- 
ence follows necessarily in the nega- 
tive, though not in the affirmative.” 
Adams Gloss. 

22. Anonymous: , 
purchase of 

in the Philippine Is- 
lands Territories [38 Cyc 
209]. 


Publication of libel see Libel 

Slander [25 Cyc 367]. 

23. Century D. [quot Williams v. 
Smith, 134 N. C. 249, 253, 46 SE 502, 
where the court, in construing Acts 
(1901) ec 557 (London Libel Law), 
which provides that the Libel Law 
requiring the filing of notice before 
bringing such an action does not ap- 
ply to anonymous communications 
and publications, held that an article 
in a newspaper, signed “Smith,” 
which was written by defendant 
named Isaac H. Smith, was not an 
anonymous publication within the 
statute]. 

[a] Anonymous circular.—An un- 
signed circular mailed in the same 
envelope in which was inclosed a 
printed slip as follows: “Compli- 
ments of Charles A. Disbrow, candi- 
date for Select Council from the 
Ninth Ward at the republican pri- 


in, 
see 


shares 


and 


Of unknown name, one whose 
name is withheld, as an anonymous author, or an 
anonymous pamphlet; or without any name, want- 
ing a name, without the real name of the author, 
nameless; 7° a term applied to the reported cases 
in which the names of the parties are not given, 
which are without the usual title. 74 


ANOMALOUS—ANOTHER 


is often abbreviated 
66 HAY 29 26 
ANOTHER.?? 
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‘fAnon.,? 25 A nl Or 


A different or separate person or 


thing ;?® one more;”® other.2° ‘The word is usually 
applied to things of a similar nature to those al- 
ready deseribed.*+ 


When used in statutes the word 


. has been construed to include corporations, both 


It 


maries, Dec. 28, 1895, six to eight 
o'clock P. M. Your vote is respect- 
fully asked for,’’ was held to be an 
anonymous circular within the Penn- 
sylvania Libel Act. Com. vy. Disbrow, 
Sieas Dist. wos 


24 Burrill L. D. 

25. As in Anon., 1 Atk. 88, 26 Re- 
print 58. 

26. Wharton L. Lex. See Abbre- 
viations § 2 note 4[b]. ‘ 

27. Another: Suit pending: 


Abatement because of see Abate- 
ment and Revival §§ 38-166. 

As bar to creditor’s suit see Cred- 
itors’ Suits [12 Cye 45]. 

Objection to pleading see Pleading 
[31 Cye +722]. 
28. Moore v. Com., 92 Ky. 630, 633, 

18 SW 833, 13 KyL 738; Greenwood 


v. McGilvray, 120 Mass. 516, 521; 
Preble v. Baldwin, 6 Cush. (Mass.) 
549, 553. 

[a] Statute of frauds.—(1) In a 


provision that no action shall be 
brought to charge any person, upon 
any special promise, to answer for 
the debt of another, etc., “the word 
another ... must be understood as 
referring to a third person, and not 
to a debt due from either of the con- 
tracting parties.” Preble v. Baldwin, 
6 Cush. (Mass.) 549, 553. (2) The 
statute of frauds, requiring a con- 
tract “to answer for the debt, .de- 
fault or miscarriage of another per- 
” to be in writing does not in- 
clude a promise made to a debtor to 
pay the debt due the creditor. Flemm 
v. Whitmore, 23 Mo. 430, 432. 

[b] In employment of another.— 
In construing the Masters and Serv- 
ants Act, 34 Vict. c 14 § 10, providing 
in part that “any of the persons in 
the employment of another, and hav- 
ing just cause of complaint against 
his employer, or master, or mis- 
tress, may on complaint upon oath 
to that effect,’ ete., the court said: 
“The use of the word ‘another’ evi- 
dently means ‘employer.’”  Follans- 
Dy ag McArthur, Man. t. Wood, 4, 
8 


29. State v. Cornell, 52 Nebr. 25, 
34, 71 NW 961. 

[a] More than one.—Where a 
statute provided a penalty for any 
person who should assault another 
with intent to do great bodily harm, 
less than the crime of murder, it 
was held that an information un- 
der this statute was not defective 
because it charged the offense to 
have been committed upon two per- 
sons, although counsel contended 
that another meant one and no more. 
Peo. v. Ellsworth, 90 Mich. 442, 51 
NW 531. 

30. Philbrick v. Ignatz Florio Co- 
op. Assoc., 137 App. Div. 613, 616, 122 
NYS 341 (holding that the word as 
used in the Lien Law, providing that 
if the lienor is made a party defen- 
dant in an action to enforce another 
lien, the lien of such defendant is 
thereby continued, is eauivalent to 


“other’’). 

. v. Rochester R., etc., Co., 
195 N. Y. 102, 108, 88 NE 22, 133 
AmSR 770, 21 LRANS 998, 16 Ann 
Cas 837; Phitbrick v..Ignatz Florio 
| Co-op. Assoc., 187 App. Div. 613, 616, 
'122 NYS 344, 


commercial ** or private ** and municipal,** as well 
as states in their individual capacity,®° and the 
United States as a whole.*® 

Phrases in which the word has been used have 
received judicial interpretation, such as ‘‘another 
cargo,’’** ‘‘another contract,’’°& ‘‘another coun- 


32. Peo. v. Rochester R., etc., Co., 
195 N. Y. 102, 108, 88 NE 22, 133 Am 
Pie 770, 21 LRANS 998, 16 AnnCas 
383. Commerce Cotton Oil Co. v. 
Camp, 105 Tex. 130, 133, 145 SW 902; 
Williams v. Coca-Cola Co., (Tex. Civ. 
A.) 150 SW 759, 761. ; 

34. State v. Bruner, 135 Ind. 419, 
421, 424, 35 NE 22 (where, in con- 
struing a statute relating to false 
pretenses, which provides in part 
that ‘‘whoever, with intent to de- 
fraud another, designedly, by color of 
any false token or writing, or any 
false pretense, obtains the signature 
of any person to any written instru- 
ment,’ the court said: “It seems to 
be conceded, by the appellant and ap- 
pellees, that the words, ‘Whoever, 
with intent to defraud another,’ in 
amended section 341, supra, include 
the doing of any of the acts or things 
thereinafter mentioned with the in- 
tent to defraud a city or other public 
corporation, because the word ‘who- 
ever’ clearly refers to a person or 
persons, and the word ‘another,’ 
also refers to a person or per- 
sons, hence in the absence of a stat- 
ute on the subject, under the rule 
long established and well settled, a 


city, as an artificial person, is in- 
cluded’’). 
35. In Moore v. Com., 92 Ky. 630, 


632, 18 SW 833, 13 KyL 738 (where it 
was held that the forgery of a wit- 
ness’ certificate against the state is. 
embraced by the statute which pro- 
vides for the punishment of any per- 
son who shall forge any writing 
“whereby fraudulently ...to de- 
prive another of any money or prop- 
erty, or cause him to be injured in 
his estate,” the word “another” em- 
bracing the state, and its meaning 
not being limited to individuals by 
the subsequent use of the personal 
pronoun in the statute). 

36. U.S. v. Maxon, 26 F. Cas. No. 
15,748, 5 Blatchf. 360, 362 (holding 
that the term “personal goods of an- 
other,” in a criminal statute in ref- 
erence to larceny of the ‘personal 
goods of another,’ applies to the 
personal goods of the United States). 

37. Maydwell v. Rogers Lumber 
Co., 159 ed. 930, 931, 87 CCA 110 
(holding that the words in telegrams 
showing that “the plaintiff had al- 
ready ordered of the defendant one 
cargo of ties, and that an order was 
then given by the plaintiff and ac- 
cepted by the defendant for ‘another 
cargo’ at $9 net cash, the same terms 
as the previous order, and on 6x8 
ties,’ mean another cargo of the 
same quantity). 

88. State v. Cornell, 52 Nebr. 25, 
32, 34, 71 NW 961 (where, in con- 
struing a statute providing that “the 
printing and binding of reports of 
state officers authorized by law to be 
printed, and all other reports and 
documents ordered by the legislature, 
except such as enter into and form a 
part of the journals, shall be let in 
another contract,’ the court said: 
“The signification of another is ‘one 
more,’ and thus in each instance it is 
made as plain as language can state 
it that each class is to be let in @ 
single contract’). 
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ANOTHER 


try,’’°® ‘another election,’’ 4° ‘‘another execu- | nance,’’ 47 ‘‘another party to the action,’’ 4% ‘‘an- 


tion,’’ #1 ‘‘another grand jury,’’ *? 


est created,’’ #* ‘‘another kind,’’ 44 ‘‘another male 


person,’’*° ‘‘another officer,’’ #® 


39. Faber v. U. S., 157 Fed. 140, 
141 (within the meaning of the tar- 
iff laws). 

40. Avoyelles Police Jury v. Mansu- 
ra, 119 La. 300,303, 304, 44 S 23 (where, 
in construing a statute reading, ‘Pro 
vided, that said election shall not be 
held oftener than once a year, and 
when so held the effect of the said 
election shall continue in force until 
another election in the parish, ward 
of a parish, city, town or village, is 
held on the same question,” the court 
said: “The meaning is plain enough, 
and it is that the effect of an elec- 
tion in any of the enumerated sub- 
divisions continues until a vote to 
the contrary has been taken in the 
same subdivision, subject, always, to 
the paramount authority of the great- 
er subdivision over the lesser, when 
favoring prohibition. No other 
meaning is consistent with the ex- 
pression ‘another election in the par- 
ish or town.’ Another election in the 
parish cannot mean an_ election in 
the parish after one has been held in 
the town; and so another election in 
the town cannot mean an election in 
the town after one has been held in 
the parish. The expression ‘another 
election in the parish’ carries with it 
by forced implication the idea that 
both elections are held in the parish; 
and so ‘another election in the town’ 
earries with it by forced implication 
the idea that both elections are held 
in the town’’). 

41. Greenwood v. McGilvray, 120 
Mass. 516, 521 (where it was said 
that the words, “another execution 
for the costs,’ in the Massachusetts 
statute providing in effect that upon 
a judgment against an executor, two 
executions may issue, one for the 
debt against the goods and estate of 
the deceased in the hands of the ex- 
ecutor, and another for the costs, 
“mean a different or separate execu- 
tion, and the right to take it out is 
not lost because the execution for 
the debt is stayed’). 

42. BHastham. Vv... Holt 437 We Wa. 
599, 602, 604, 27 SE 883, 31 SE 259 
(where the court said: “Counsel say 
that when the Code says that, when 
one grand jury is discharged, ‘an- 
other’ may be summoned for the 
same term, it means only one other, 
—a very strict construction, depriv- 
ing a court of a power given by com- 
mon law for wise purposes in the 
speedy administration of justice. It 
means no such unreasonable thing. 
It only means to declare, out of great 
caution, what the common law gave, 
—a power to have further grand 
juries. Why so narrowly construe a 
remedial clause? If it had been in- 
tended to change the common-law 
power, and limit to one grand jury, 
why did not the lawmaker, if he had 
in his head that purpose, say so? 
Mere implication cannot so crop the 
powers of a court. And just now I 
notice, what is strongly confirmatory 
of this view, that Code, c 157, s. i, 
provides that ‘any circuit court may, 
at a special or adjourned term there- 
of, whenever it shall be proper to do 
so, order a grand jury to be drawn 
and summoned to attend such term.’ 
Who is to judge when it is proper 
to do so,—the judge or prosecuting 
attorney, or an accused? I say the 
public functionaries, as grand juries 
are to subserve public ends. And it 
may well be that more than two 
juries are needed at a regular or ad- 
journed term. This shows, in con- 
nection with section 10, saying that 
when one jury is discharged another 
may be summoned, a clear intent to 
have a second jury, or more, either 
at the regular or adjourned term 
(that is, two at the adjourned term), 
and not to count the one at the reg- 
ular term, and thus disable the court | 


‘fanother inter- 


‘fanother ordi- 


from having two 
journed or regular term. So it is 
clear that no law forbids three grand 
juries at one term’’). 

43. Atty.-Gen. v. Glossop, [1907] 
1 K. B. 1638, 173 (construing the stat- 
ute relating to death duties). 

44. Francis v. Maas, 3 Q@. B. D. 
341, 343 (where it was held that un- 
der 32 & 33 Vict. ec 112 § 2, defining 
the term “to dye seeds” as giving to 
seeds, by any process of coloring, 
dyeing, sulphur smoking, or other ar- 
tificial means, the appearance of 
seeds of another kind, and § 38 im- 
posing a penalty upon any person 
who, with intent to defraud, “dyes 
any seeds, or sells any dyed seeds,” 
no offense is committed by subject- 
ing seeds to :. process by sulphur 
smoking so as to improve them in 
appearance and make old and infe- 
rior seeds appear to be new seeds, so 
long as they are not made to appear 
of a different species or description 
from that to which they actually be- 


long, and the court said: “The 
words, ‘another kind,’ do not apply 
to a mere improvement in appear- 


ance, and nothing could have been 
easier than for the legislature to 
have included this case in the en- 
actment’). 

45. Reg. v. Jones, [1896] 1 Q. B. 
4, 6 (where, under Criminal Law 
Amendment Act [1885] § 11, provid- 
ing that “any male person who... 
procures ... the commission by any 
male person of any act of gross in- 
decency with another male person 
shall be guilty of a misdemeanour,” 
it was held that where the prisoner 
had procured the commission by ‘“an- 
other male person” of an act of gross 
indecency with the prisoner himself 
the offense was complete). 

46. Citizens’ Loan Assoc. v. Nu- 
gent, 40 N. J. Li. 215, 217, 29. AmR 
230 (holding that, where a bond stip- 
ulated for the good conduct of an 
officer holding office for a fixed time, 
and until another officer should be 
appointed, ‘‘another’ was not used in 
the sense of another person, but 
meant another officer, and, where 
the original incumbent of the office 
was reélected, he was another 
officer within the meaning of the 
bond). 

47. In re Holmes, 79 Ill. A. 59, 63 
{aff 179 Ill. 275, 53 NE 7389] (where 
the court said: ‘It will be observed 
that the stipulation in respect to the 
condemnation proceeding, instituted 
June 5, 1891, does not, in terms, state 
that it was instituted for the opening 
of Armour avenue, or what it was 
for. This part of the stipulation, 
however, is immediately followed by 
the words, ‘That afterwards, to wit, 
July 14, 18938, another ordinance 
was passed by the city council 
of the city of Chicago, ordering 
said Armour avenue to be opened,’ 


ete., and the stipulation then pro- 
ceeds to narrate the condemnation 
proceedings, ete, under the last 
mentioned ordinance. The use of 
the word ‘another’ implies a pre- 
vious ordinance for the same pur- 
pose’). 

48. Applebee v. Duke, 21 NYS 890, 


892 (holding that devisees are proper 
parties to an action for an account- 
ing by the executors against the 
surviving partner of the testator, 
and, although joined as defendants, 
their interests are adverse to those 
of the surviving partner, and they 
may ask for a discovery of his 
books, as being “another party to 
the action,” within Code Civ. Proc. 
§ 803). 

49. Ritz v. Austin, 1 Tex. Civ. A. 
455, 459, 20 SW 1029 (where, in con- 
struing a statute providing that “an 


|action for acttal damages on ground 


of injuries causing the death of an- 


other person,’’*® ‘‘another proceeding,’’ °° ‘‘an- 
other religious denomination,’’>! ‘‘another State,’’>* 


or more at the ad-y;other person may be brought in the 


following cases: ... When the death 
of any person is caused by the 
wrongful act or negligence or un- 
skillfulness or fault of another,” the 
court said: ‘'The word ‘another’ evi- 
dently refers to another person, as a 
class of persons similar to that 
whose death is occasioned. ... The 
words ‘person’ and ‘another,’ as used 
in the statute, are employed in their 
popular sense, and mean an individ- 
ual and not an artificial person’’). 
To same effect Peo. v. Rochester R., 
ete., Co:, 195° Ne oY. 02,5 1085 (SSN 
22, 133 AmSR 770, 21 LRANS. 998; 
16 AnnCas 837. 

[a] A corporation is another per-. 
son, (1) distinct in law from a nat- 
ural or artificial person who holds its 
stock. Allen v. Beebe, 68 N. J. L. 
377, 378, 48 A 681... (2) Where ia 
statute declared that false represen- 
tations with reference to the credit 
and ability of another person in writ- 


ing shall be actionable, it was 
held that the words ‘another per- 
son” included representations by 


the officers of a corporation with 
reference to its financial standing 
or means, made with reference to 
its credit and ability. Hunnewell. 
RA een ha & 157 <Mass.—1,... 1, NE 

[b] Gift to another person.— 
“This does not come within the scope 
of fidei commissum which, as we 
have seen, is understood to be a dis- 
position, causa mortis, by which the 
heir, or legatee, is requested to give; 
or return, a certain thing to another 
person.’ Domat,. Lib. 4,.tit.. 2; see 2s 
By ‘another person’ is meant a per- 
son or. institution so named or 
indicated as to individualize him, 
or her, or it.’ Meunier’s Succ., 52 
Te Ann. 79, 88, 26 S 776, 48 LRA 

[c] Power of appointment.—Un- 
der a statutory power vested in a 
continuing trustee by the Trustee 
Act of 1893, “to appoint ‘another per- 
son or other persons,’” the trustee 
cannot validly appoint himself, either 
alone or jointly with any other per- 
son. In re Sampson, [1906] 1 Ch. 
435, 438, 4 AnnCas 404. ‘ 

50. Boak v. Higgins, 32 N. S. 494, 
499 (holding that, where an agree- 
ment had. been entered into under 
which defendant’s solicitor was per- 
mitted to withdraw the defense 
pleaded by him and to prepare and 


deliver a new defense, this was 
“another proceeding in the ac- 
tion” after delivery of the defense 


which, under Order 26, Rule 1, pre- 
cluded plaintiffs from  discontinu- 
ing without leave of the court or a 
judge). 

51. Muzzy v. Wilkins, Smith (N. H.) 
1, 12, 35 (where, in construing a con- 
stitutional provision that “no person 
of any particular religious sect or de- 
nomination shall ever be compelled 
to pay towards the support of the 
teacher or teachers of another per- 
suasion, sect, or denomination,” it 
was held that under the constitution 
and laws of New Hampshire, presby- 
terians and congregationalists are 
different sects in religion, and hence 
a presbyterian could not be taxed 
for the support of a congregational 
minister). 

52. Smith v. Pacific R. Co., 61 Mo. 
17, 18 (holding that, where a statute 
on the consolidation of railroads au- 
thorized a corporation of that state 
to lease its road “to a corporation of 
another State,’ a corporation char- 
tered by congress was a corporation 
of “another State” within the mean- 
ing of the act, the act being de- 
signed to embrace any corporation 
outside of Missouri, whether char- 
tered by congress or by another 
state). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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“another 
“personal 


teacher,’’ °° 
goods of 


pointed.’’ 57 


Den, skuichmond Tp... Bad, of | Hid= 
‘ucation v. McFadden, 8 OhS&CP 
57, 59, 61 (where, in constru- 
ing a statute providing in part 


that “if the board of education fails 
to confirm the teacher elected by 
any board of sub-directors, such 
board of sub-directors shall elect an- 
other teacher before the next regular 
meeting of the board of education; if 
any board of sub-directors fail to 
elect a teacher for their school, or if 
the board of education shall fail to 
confirm such election on or before 
the third Monday in August of any 
year, the board of education shall 
then employ a teacher for such sub- 
district,’ the court said: “In the 
case of the State v. Wilson Tp. Bd. 
ef Education, 8 OhS&CP 196, 5 OhNP 
446, recently decided by this court 
and commonly referred to as the 
Bloomington case, the facts were that 
the local board elected and certified 
a teacher and the board of education 
refused to confirm. The board of 
sSub-directors then refused to elect 
‘another teacher,’ but re-elected and 
re-certified the same teacher. This, 
the court held, was not the exercise 
of the right of a second choice, but 
a stubborn adherence to the first; 
and such unwarranted action by thg¢ 
local board, was a failure to elect, 
and gave the board of education the 
undoubted right to elect. In the case 
now before the court, the board of 
education refused to give the board 
of local directors an opportunity to 
employ ‘another teacher’ on the fail- 
ure to confirm the first election; and 
in so doing the board of education 
exceeded its power, ignored the plain 
statutory right of the local board 
and its action in electing Mr. Strat- 
ton was illegal. In the Bloomington 
case the board of sub-directors failed 
to perform its duty, when it re- 
fused to elect another teacher—in 
this case the board of education 
failed to perform its. duty, when it 
refused to give the local board an 
opportunity to make a second elec- 
tion. In that case the board of edu- 
eation did right in proceeding to 
elect, in this case it did wrong. 
There is no legally elected teacher 
in sub-district No. 2, and the injunc- 
tion against the defendant is made 
perpetual’). 


54 Pienhardt v. State, 161 Ala. 
70, 72, 49 S 881 (where the court 
said: ‘Arson at the common law, 


as well as under the statute of this 
state defining arson in the first de- 
gree as it existed prior to the enact- 
ment of section 6301 of the Code of 
1907, was an offense against the pos- 
session rather than the property.— 
State v. Young, 139 Ala. 136, 36 S 19, 
101 AmSR 21. As Mr. Bishop states 
it, arson is an offense against the se- 
curity of the habitation and is de- 
fined as the malicious burning of an- 
other’s house, so that by ‘another’s 
house,’ in the definition, is meant 
another’s to occupy. MBishop’s Cr. 
Law, § 12’). 

[a] As between husband and wife. 
—In State v. Shaw, 79 Kan. 396, 397, 
100 P 78, 181 AmSR 298, 21 LRANS 
27, it was insisted that the words 
“of another,’ as used in a statute 
against arson, should be held to have 
the same signification that has been 
given to them as used in the com- 
mon-law definition of arson. In 
passing upon the question the court 
said: “Numerous authorities are 
cited to support the view that as 
husband and wife are one they can 
not be properly separated from each 
other by designating either as ‘an- 
other,’ and, therefore, that word can 
not be applied to either husband or 
wife where one burns the house of 
the other. Many cases hold to this 
view, but we do not think it can be 


[3 C. J.-15j 


“Canother’s 
another,’’ 5 
of another,’’®* and ‘‘until another officer is ap- 


ANOTHER—ANSWER 


house,’ ** | ANSWER. 


property 


made to harmonize with the long- 
established policies of this state, as 
shown by its laws and the former 
decisions of this court. In the first 
place there are no common-law of- 
fenses in this state; they are all 
statutory. (State v. Young, 55 Kan. 
349, 40 P 659.) The crime of arson 
is fully defined by statute, and the 
language used indicates quite clearly 
that it was not intended by the 
enactment of this statute merely to 
adopt the common-law definition of 
that offense. The two differ mate- 
rially. It is true that the words 
‘the house of another’ are used in 
the statute, but the reason given for 
holding that the wife is not ‘another’ 
as distinguished from the husband 
has very little force in this state. 
Thée common-law idea that ‘husband 
and wife are one, and that one the 
husband,’ was extinguished in this 
state when the constitution was 
adopted.”’ 

55. U.S. v. Maxon, 26 F. Cas. No. 
15,748, 5 Blatchf. 360, 362 (where it 
was held that the phrase “per- 
sonal goods of another,’ in a stat- 
ute against larceny, embraced the 
personal goods of the United 
States). 

56. Com. v. Stearns, 2 Mete. 
(Mass.) 348, 346 (where it was held 
that by the “money or property of 
another,” the embezzlement of which 
by any agent, clerk, or servant, with- 
out the consent of his employer, is 
made larceny by statute, is meant the 
money or property of any person 
except such agent, clerk, or servant 
who embezzled it, and that the word 


“another” includes the master or 
principal). 
[a] Embezzlement.— One having 


by agreement a twentieth interest in 
pew rents collected by him is not in- 
dictable for their embezzlement un- 
der the statute, such funds not being 
the property of another than defen- 


dant, as required by statute. State 
v. Kent, 22 Minn. 41, 42, 21 AmR 
764. 

[b] Property of wife.—An indict- 


ment charged defendant with arson 
of a dwelling house, “the property of 
another person, to wit, Hannah Gar- 
rett.” It appeared from the evidence 
that A was the wife of defendant. 
It was held that the conviction was 
properly sustained. Garrett v. State, 
109! pind: -527%72 52979103 NEN570.4 To 
same effect State v. Shaw, 79 Kan. 
396, 397, 100 P 78, 131 AmSR 298, 21 
LRANS 27 supra note 54 [b]. 

57. Citizens’ Loan Assoc. v. Nu- 
gent, 40 N. J. L. 215, 218, 29: AmR 
230 (where it was held that a bond 
stipulating for the good conduct of 
an officer holding office for a fixed 
term and until another officer is ap- 
pointed will not remain in force 
after the reappointment of such orig- 
inal officer, the term “another” in 
this case not meaning another per- 
son, and the court said: “If the of- 
fice, when it runs into a new term, 
may be said to be ‘another, and not 
the same,’ it does not seem a strained 
or far-fetched exposition to deduce 
from the facts of the present case 
that, within the meaning of the stat- 
utory clause above quoted, ‘another 
treasurer’ was chosen at each suc- 
cessive annual election, whether the 
old incumbent was re-chosen or an- 
other person was put in his place. 
... The natural and reasonable sup- 
position is, that when a man goes 
surety for the good conduct of a per- 
son elected to an office for a definite 
term, he intends to stand bound for 
that term alone, and words conspic- 
uously plain should be required to 
carry over such obligation to an in- 
determinate period, possibly extend- 
ing over the entire lifetime of the 
official. I know of no case in which 


To make answer; 
write in reply to a question, request, appeal, 
petition, prayer, call, demand, ete.;°° 
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to speak or 


also em- 


such an amplitude of responsibility 
has been thrown upon a surety, ex- 
cept when the terms of the obliga- 
tion would admit of no other result. 
In the present instance, I do not find 
in the language above cited any such 
imperative force’). To same effect 
Welch v. Seymour, 28 Conn. 387, 394. 
But in Amherst Bank y. Root, 2 
Metc. (Mass.) 522, 536, it was held 
that this did not apply to the cashier 
of a bank, where a statute provided 
that the cashier should retain his 
place until removed therefrom, or 
another should be appointed, and the 
same cashier was reappointed. The 
court, by Shaw, C. J., said: ‘“‘Where 
a bond is given for the faithful per- 
formance of the duties of an office 
that is, by the law or usage by which 
it is created, limited to the term of 
one year, such bond is available only 
as security against violations of duty 
happening within that year. This 
results from the subject matter. 
Such office, ex vi termini, means a 
retainer or engagement for one year, 
and must then expire. If there be a 
reélection, it is in fact to another 
and not the same office; such as the 
offices of treasurers of the state, 
counties, towns, and the like, where 
the office is created by law, and by 
the same law made annual. Is such 
the case with the cashier of the 
bank, for whose faithful performance 
of his duties, as such, this bond was 
given? ... Then the question re- 
curs, and it is the only remaining 
question, whether an election by the 
directors, made in October 1832, or 
at any subsequent period, of the 
same person, Luther Root, as cashier 
for the ensuing year, or for an un- 
limited time, was the election of an- 
other person in the stead of Luther, 
which was the limitation of the term 
of the first office, as constituted by 
the vote of the directors and the law 
under which he was elected. It was 
certainly not so within the letter, or 
any reasonable construction of the 
law, and we cannot perceive that it 
is within the spirit or intent of the 
contract of the parties.” 

58. Century D. 

[a]. “Answer quick.”—It was con- 
tended that a new contract settling 
all differences as to the condition of 
certain produce was made as follows: 
Defendant inspected a car and sent 
Plaintiff the following telegram after 
5 P. M. on a Saturday: ‘“Hxamined 
car peaches—small, very poor stock. 
Not as represented. Accept car if 
wire bank reduce draft forty dollars. 
Answer quick.’ Plaintiff at once 
wired the bank so to reduce the 
draft. The bank was closed at 5 
o'clock P. M., also the next day, Sun- 
day, and on Monday morning, the 
bank notified defendant who then 
wired plaintiff: “Bank just advised 
too late do not want car. Under- 
stand you want give car. other 
parties.” It appeared that defendant 
on Sunday afternoon, not hearing 
from plaintiff, wired for another car 
of peaches. The court said: “The 
offer was to accept the car if plain- 
tiff would wire bank to reduce draft 
$40. Had that been all there was to 
the proposition, plaintiff's immedi- 
ate telegram to the bank in response 
to it, would undoubtedly have con- 
summated a contract. But a part of 
the proposition was, ‘Answer quick.’ 
The court must have construed this 
to mean that it called for a quick 
answer to the sender himself, and 
that it was not enough to simply 
wire the bank. We agree with that 
construction. It was the primary 
and natural significance to give 
words, ‘Answer quick,’ in the connec- 
tion in which they occurred. It was 
readily to be understood therefrom 
that the sender required himself to 
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ployed sometimes as meaning to make good.°? 

In pleading, a counter statement of facts in a 
course of pleading; a confutation of what the other 
party has alleged;°° a statement of defense;*! the 


statement of the defense or any 


claims;°? a pleading by defendant alleging facts 
barring plaintiff’s right of recovery;®? a pleading 
by which defendant in a suit at law endeavors to 
resist plaintiff’s demand by an allegation of facts, 
either denying the allegations of the complaint, or 


confessing them and alleging new 


be informed at once, by answer. No 
answer being sent him, and no noti- 
fication reaching 
sent the bank until Monday morning, 
we think the court did not err in re- 
fusing to hold that a new contract 
had been entered into.” Edgeworth 
v. Talerico, (Tex. Civ. A.) 95 SW 
677, 678. 

Equivalent to “true answer.” 
—(1) In Reg. v. Hulme, L. R. 5 Q. B. 
377, it was held that a witness re- 
quired to answer certain questions 
tending to criminate him, under a 
certificate given for the purpose of 
protecting him against criminal 
prosecution, is not entitled to such 
protection unless: he makes true an- 
swers to such questions. (2) “ ‘Iam 
of opinion,’ says Mellor, J., 
’ means ‘a true answer, 
J., in Reg. v., Chamberlain, 
10 Man. 261, 265. 

59. American Surety Co..v. North 
Packing, etc.,,Co., 178 Fed. 810, 811, 
102 CCA 258. 

[a] “Answer all damages and 
costs.’”—An appeal bond operating as 
a supersedeas, given on appeal from 
a decree in equity which directs the 
payment of money from the appel- 
lant to the appellee, conditioned to 
“answer all damages and costs” if 
appellant fails to make its appeal 
good, covers the amount of the de- 
cree appealed from, as well as dam- 
ages for delay and costs. American 
Surety Co. v.: North. Packing, etc., 
Co., 178 Fed... 810, -811, 102. CCA 


258. 

60. Webster »D. [quot Duffy v. 
England, 176 Ind. 575, 583, 96 NE 
704; Larrabee v. Larrabee, 33 Me. 
100, 102]; Alywin v. Morley, 41 Mont. 


191, 206, 108 P 778. 


[a] Written answer implied.— 
When an answer is spoken of in 
legal proceedings, it generally im- 
plies something that is written. 
ee v. Larrabee, 33 Me. 100, 
102. 

61. Russell v. Easterbrook, 71 
Gonn. 50, 55, 40 A 905; (Duffy v. 


England, 176 Ind. 575, 583, 96 NE 
704. 

[a] “Defense” synonymous. 
Brower v. Nellis, 6 Ind. A. 323, 33 NE 
672, 673. 

[b] “Single defence” distinguished. 
—Under a statute giving a right to 
plead several pleas in an answer, the 
term “answer,” refers to such entire 
answer as a distinct pleading, and not 
to one or more parts of an answer 
or one or more of several defenses as 
constituting the answer. An answer 
is one thing and well understood 
when referred to as such, and a sin- 
gle defense making a part of an an- 
swer is quite another thing; and the 
one is never confounded with the 
other, either in the statutes or in 
popular legal phraseology. Strong v. 
Sproul, 538 N. Y. 497, 499 

{c] It is not its office to demand 
affirmative relief, unless a counter- 
claim. Russell v. Easterbrook, 71 
Conn. 50, 55, 40 A 905. 

{d] In admiralty pleading.—(1) 
It is the pleading occupying a simi- 
jar position in admiralty proceedings 
to that occupied by the plea in a 
proceeding at common law. Phenix 
Ins.sCos tv. Atlas; 093.7 De 1S.213 0250306, 
23 L. ed. 863. (2) Under the old 
admiralty practice in England defen- 
dant’s pleading was. called his an- 


him of the wire. 


ANSWER 


counterclaim or 


or of both.*® 


matter in avoid- 


swer. Black L. D. [cit Williams & 
B. Adm. Jur. 246]. 

62. Alywin v. Morley, 41 Mont. 
191, 206, 108 P 778; Talbot v. Gar- 
retson, 31 Or. 256, 263, 49 P 978. 

[a] “Counterclaim” or “set-off” 
distinguished.—(1) An answer is to 
be distinguished from a counterclaim 
or set-off by the fact that the pur- 
pose of an answer is to defeat the 
action and bar the recovery by plain- 
tiff on the cause of action set up by 
him, while a counterclaim or set-off, 
on the contrary, is a pleading by 
which defendant states a cause of 
action in his own favor and against 
plaintiff. It does not purport to an- 
swer the complaint, or to set forth 
any facts which bar a recovery upon 
it. It has none of the parts of an 
answer. Jt neither admits nor de- 
nies the allegations of the complaint. 
It does not confess and avoid them. 
Where a defendant succeeds upon an 
answer the only judgment that the 
court can pronounce is that plaintiff 
take nothing by his complaint, that 
defendant go hence, therefore, with- 
out day, and recover his costs. The 
same pleading cannot be tried both 
as an answer and a counterclaim. If 
a defendant wishes to obtain affirma- 
tive relief against plaintiff, he must 
state his cause of action by way of 
counterclaim or set-off. Hence it is 
held that where defendants filed a 
pleading alleging certain facts “for a 
third and further defense,’ and stat- 
ing as a conclusion that because’ of 
such facts plaintiffs were not en- 
titled to recover, and asked judg- 
ment, the pleading was an answer, 
and not a _ set-off or counterclaim, 
and hence could not be made _ the 
foundation of a judgment for dam- 
age or other affirmative relief in fa- 
vor of defendants against plaintiff. 
Bird v. St. John’s Episcopal Church, 
154 Ind. 138, 149, 56 NE 129. (2) In 
Duffy v. England, 176 Ind. 575, 583, 
96 NE 704, the court said: ‘So de- 
fined, it has been held repeatedly 
by this court that a pleading can- 
not perform the office of both an 
answer and a counterclaim. Bird v. 
St. John’s Episcopal Church, 154 Ind. 
138, 56 NE 129; Indiana Mut. Bldg., 
ete., Assoc. v. Crawley, 151 Ind. 413, 
51 NE 466; Blakely v. Boruff, 71 Ind. 
93; Hadley v. Prather, 64 Ind. 137. 
. . . Neither set-off nor counterclaim 
has any of the properties of an an- 
swer, where ‘answer’ is given its or- 
dinary meaning, as a statement of a 
defense to the plaintiff's cause of ac- 
tion. A counterclaim or set-off is a 
pleading by which the defendant 
states a cause of action in his own 
favor, and against the plaintiff. If 
such a cause of action is independent 
of the one sued on by plaintiff, the 
defendant pleads by way of set-off; if 
such cause is a matter arising out of, 
or connected with, plaintiff's cause of 
action, he pleads by way of counter- 


claim.” ¥ 
{b] “Cross bill” distinguished.— 
Alywin, v. Morley, 41 Mont. 191, 


aoe 108 P 778. See Equity [16 Cyc 


63. Brower v. Nellis, 6 Ind. A. 323, 
33 NE 672, 673. 

64. Brower v. Nellis, 6 Ind. A. 
323, 33 NE 672, 673; Alywin v. Mor- 


|ley, 41 Mont. 191, 206, 108 P 778. 


Wew matter in answer see Equity 


[16 Cye 298]; Habeas Corpus [21 Cye 


dnatter of law by demurrer, 


ance, which defendant alleges should prevent a res 
covery on the facts set out by plaintiff ;°* any plead- 
ing on the part of defendant, which interposes an 
issue of law or fact.® 
cludes both denials and defenses, and may consist 
of a denial or denials only, or of a defense only, 
While the word ‘‘answer’’ is fre- 
quently used in a general sense so as to signify any 
pleading by which an issue, whether of law or fact, 
is made or tendered on the part of defendant,®* and 


The term ‘‘answer’’ ine 


321]; Mortgages [27 Cyc 1602]; Pat- 


ents [30 Cyc 1033]; Pleading [81 
Cye 218]. c 
65. Brownell v. Salem Flouring 


Mills Co., 48 Or. 525, 526, 87 P 770. © 

[a] “Dilatory plea’ distinguished. 
—A dilatory plea is not an answer, 
within the act of congress providing 
that the petition for removal of a 
case must be filed at or before the 
time at which defendant is required 
to plead or answer. Mahoney v. New 
pete Bldg., etc., Assoc., 70 Fed. 518, 


[b] “Plea of confession” distin- 
guished.—An answer, to be such, 
must confute plaintiff’s claim in fact 
or in law—in other words, its pur- 
pose being to defeat the suit, it 
must contain matter of defense or 
of avoidance—and hence a pleading 
admitting the debt sued on, alleging 
inability to pay and praying judg- 
ment according to law, is not, strict- 
ly speaking, an answer; it being a 
plea of confession. Arizona Min., 
etc., Co. v. Benton, 12 Ariz. 373, 380, 
LOO 95:2. 

66. Schmidt v. McCaffrey, 34 Misc. 
Heres NYS 1011 [cit Code Civ. Proc, 

67. Brownell v. Salem Flouring 
Mills Co., 48 Or. 525, 526, 87 P 7703 
Howell v. Howell, 15 Wis. 55, 59. See 
also Seaman v. McClosky, 23 Misc. 
445, 58 NYS 554. , 

[a] The word has been liberally 
used (1) in the adjudications to in- 
clude all manner of forms of plead- 
ings by defendant except demurrers 
and pleas in abatement, including 
pleas of set-off and counterclaim and 
cross bills in equity. Brower v. Nel- 
lis, 6 Ind. A: 323, 33. NE. 672, 673: 
(2) In_ Brownell vy. Salem Flouring 
Mills Co., 48 Or. 525, 526, 87 P ‘770; 
the court said: “Any pleading on 
the part of the defendant that inter- 
poses an issue of fact or of law is, 
in a general sense, denominated an 
‘answer,’ and, under this very liberal 
definition, the formal mode of dis- 
puting the sufficiency of the plain- 
tiffs primary pleading comes within 
the meaning of this term. Boone, 
Code Pl. § 58.” (8) All pleas or an- 
swers of a defendant, whether in 
or in 
matter of fact, either of dilatory plea 
to the jurisdiction of the court, or 
in suspension or abatement of the 
particular suit, or by plea in bar of 
the whole right of action, are said, 
in the standard works on pleading, 
to answer the declaration or com- 
plaint which defendant is summoned 
to meet. Pennsylvania Co. y. Lee= 
man, 160 Ind. 16, 21, 66 NE 48 [cit 
Martin v. Baltimore, etc., R. Co., 151 


tie 673, Ale sSCt, 538) 38 te mene 
[b] “Appearance” distinguished — 
The term “answer,” as used in a 


statute requiring defendant, in order 
to defeat a judgment by default, to 
file his answer within the time re- 
quired by law, means a _ written 
pleading of some character, that is, 
in courts where pleas are required to 
be reduced to writing; and the sim- 
ple appearance of defendant in court 


-without submitting himself to the 


jurisdiction of the court for the 
purposes of the trial of the case 
would not be an answer. State v. 
Beene on, (Tex. Civ. A.) 40 SW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. may include a demurrer,*® reply,®® 
technically speaking, a demurrer is 


68. Lyman v. Bechtel, 55 Iowa, 
437, 438, 7 NW 673; Willis v. Marks, 
29 Or. 493, 496, 45 P 293; Howell v. 
Howell, 15 Wis. 55, 59. 

“A demurrer is an answer,” said 
the court, “in so far as it questions 
the law of the case upon the facts 
stated. An answer challenges the 
facts themselves, and, within the 
purview of the statute, the demurrer 
is as effective in giving the right of 
appeal as an answer.’ Willis v. 
Marks, 29 Or. 493, 496, 45 P 293. 

“When a demurrer toa complaintis 
overruled, and, the defendant refus- 
ing further to plead, a judgment or 
a decree is rendered against him, he 
may appeal therefrom on the ground 
that the issue of law thus tendered 
constitutes an answer: Willis” v. 
Marks, 29 Or. 493, 45 P 293; Hendy 
Mach. Works v. Portland Sav. Bank, 
24 Or. 60, 32 P 1036; Kearns v. Fol- 
lansby, 15 Or. 596, 16 P 478.” Brow- 
nell v. Salem Flouring Mills Co., 48 
Or. 525, 526, 87 P 770. 

[a] Zllustrations.—(1) A demur- 
rer is an “answer,” within the mean- 
ing of a statute authorizing a clerk 
to enter default judgment in an ac- 
tion for money or damages arising 
on a contract, “if no answer has 
been filed’? with him within the time 
specified in the summons. Oliphant 
v. Whitney, 34 Cal. 25, 27. See also 
Lyman v. Bechtel, 55 Iowa 437, 438, 
7 NW 673. (2) “Answer,” as used 
in a statute declaring that the ob- 
jection that an action was not com- 
menced within the time limited can 
only be taken by answer, includes 
demurrers. Howell v. Howell, 15 
Wis. 55, 59, (8) As used in a statute 
providing that the relief granted to 
plaintiff, if there be no “answer,” 
cannot exceed that amended in the 
complaint, a demurrer will be held to 


constitute an answer. Viles _ Vv. 
teas 91. Wis. 217, 220, 64 NW 
856. 

[b] A demurrer to a bill is an 
answer in law, although not in a 


technical sense an answer according 
to the common language of practice. 
New Jersey v. New York, 6 Pet. (U. 
S.) 323, 327, 8 L. ed. 414. 

69. Seaman v. McClosky, 23 Misc. 
445, 446, 53 NYS 554. 

70. Lyman vy. Bechtel, 55 Iowa 
437, 438, 7 NW 673 (holding that the 
word “answer,” as used in an origi- 
nal notice stating that unless defen- 
dant appears and answers by a cer- 
tain day, default will be entered, 
may be construed as not limited to 
its technical meaning but to include 
-deinurrers and motions as well as 
answers). 

{a] Informally designated as mo- 
tion see Gitt v. Moore, 5 Philippine 
559, 562, 4 Off. Gaz. 159. 

“{b] Motion to cite new parties 
is not an answer. Russell v. Easter- 
brook, 71 Conn. 50, 55, 40 A905. 

[ce] “Motion to strike”  distin- 
guished.—(1) A motion to strike out 
a part of the complaint as frivolous, 
irrelevant, and redundant only raises 
the question as to whether the mat- 
ter sought to be stricken out is ma- 
terial to the issue tendered by the 
complaint, and does not constitute an 
“answer,” within a statute providing 
that any party to a judgment or de- 
cree, other than a judgment or de- 
eree by confession, or for want of 
an answer, may appeal therefrom, as 
the term “answer,” as used in the 
section, contemplates a pleading rais- 
ing a question of law or fact, and 
hence a defendant could not appeal 
from a judgment rendered upon de- 
nial of the motion. Multnomah 
County v. Faling, 55 Or. 45, 47, 104 P 
964. (2) “There can be no doubt,” 
says Mr. Chief Justice Lord, in The 
Wictorian, 24 Or. 121) 137, "321 1040; 
41 AmSR 838, “that the object of a 
motion to strike out is not to per- 
form the office of a demurrer.” The 
sufficiency of a pleading, as to mat-| 


not an answer in 


ANSWER 


or motion,’ yet, 


ters of substance, must be tried on 
a demurrer, but when the manner of 
stating the facts is defective for 
noncompliance with the rules of 
pleading, the remedy for its correc- 
tion is by motion. A motion, calling 
attention to a defective statement in 
a pleading, does not present an issue 
of fact or of law, and hence cannot, 
under the most liberal rule, be classed 
as an ‘answer.’ See Brownell v. 
Salem Flouring Mills Co., 48 Or. 525, 
526, 87 P 770. 

71. Cashman y. Reynolds, 56 Hun 
333, 334, 9 NYS 614, 18 NYCivProc 
317, 24 AbbNCas 455. 

{a] MIllustrations.—(1) In a stat- 
ute providing that if there is no an- 
swer, the relief granted plaintiff can- 
not exceed that which he shall have 
demanded in his complaint, but in 
any other case the court may grant 
him any other relief consistent with 
the case made by the complaint and 
embraced within the issue, the term 
“answer” is used in a technical sense 
and does not include a demurrer. 
Kelly v. Downing, 42 N. Y. 71, 77. 
(2) As used in a statute providing 
that before judgment is rendered 
against a defendant constructively 
summoned who has not appeared, it 
shall be necessary that an attorney 
shall be appointed to defend for him, 
etc, and that the attorney so ap- 
pointed may take any step in the 
progress of the action, except filing 
an “answer,” without its having the 
effect of entering the appearance of 
such defendant, cannot be construed 
as equivalent to a “demurrer,” for a 
demurrer is not an. answer; and 
hence an attorney appointed under 


‘the statute may enter a demurrer to 


the complaint, which will not be ap- 
pearance for the absent defendant, 
when filed by virtue of his appoint- 
ment only. Henry v. Blackburn, 32 
Ark. 445, 449. 

72. Henry v. Blackburn, 32 Ark. 
445, 449; Cashman vy. Reynolds, 56 
Hun 333, 334, 9 NYS 614, 18 NYCiv 
Proc 317, 24 AbbNCas 455. 

[a] Answers and demurrers are 
distinct pleadings, under the code, 
having different offices and different 
characteristics, one forming an issue 
at law and the other an issue of fact, 
and as generally used in statutes 
and law books, the term “answer” 
does not include nor mean demurrer. 
Kelly v. Downing, 42 N. Y. 71, 77. 
73. Answer: 

Generally: : 

In admiralty see Admiralty § 1938. 

ee orate) see Equity [16 Cyc 


Under code pleading see Pleading 
x [sis Cye 126)% 
ae 


Evidence see Admiralty [1 Cyc 
857]; Discovery [14 Cye 322, 358, 
460]; Equity [16 Cye 383]. 

Substitute for return see Manda- 
mus [26 Cyc 449]. 

Waiver of defect in process see 
Process [32 Cyc 528]. 

Compelling see Contempt [9 Cyc 44]; 

Equity [16 Cyc 314]. 

In particular action or proceeding: 

Accounting in equity see Accounts 
and Accounting § 113. 

Account stated see Accounts and 
Accounting § 364. 

Assumpsit see Assumpsit, Action 
of [4 Cye 348]. 

Attachment see Attachment [4 Cyc 
706, 743, 859]. 

Audita querela see Audita Querela 
[4 Cye 1070]. 

ina see Bankruptcy [5 Cyc 

Bastardy Bastards [5 Cye 

665]. 

By or against: 

Administrator see Executors and 
Administrators [18 Cyc 9938]. 

Attorney or client see Attorney 
and Client [4 Cye 999]. 

Bailor or bailee see Bailments 
[5 Cye 217]. 


see 
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a legal sense,’! and is not included within the term.*” 
(Cross references."*) ° 


In particular action or proceeding: 
—Continued 
By or against:—Continued 
Bank see Banks and Banking [5 
Cye 75107: 
Broker see Brokers [19 Cye 277]. 
Buyer or seller’ see Sales [35 
Cye 553, 588, 609, \625]: 
Carrier: e 
In actions for loss or damage 
Ae aie see Carriers [6 Cye 
In actions for personal in- 
quis see Carriers [6 Cyc 


Constable see Sheriffs and Con- 
stables [35 Cyc 1816]. 

Corporation see Corporations [10 
Cyc 13631. 

County see Counties [11 Cyc 487, 
547, 574, 603]. 

Executor see Executors and Ad- 
ministrators [18 Cyc 993]. 

Factor see Factors [19 Cye 185]. 

Guardian or ward see Guardian 
and Ward [21 Cyc 211]. , 

Husband or wife see Husband 
and Wife [21 Cye 1562]. 

Infant see Infants [22 
687]. 


Insane person see Insane Per- 
sons [22 Cyc 1239]. 

Landlord or Tenant see Land- 
lord and Tenant [24 Cye 1213, 
1442]. 

Master or Servant see Master 
and Servant [26 Cyc 1004, 
1056, 1402]. 

Municipal corporation see Mu- 


Cye 


nicipal Corporations [28 Cye 
-1236, 14738, 1654]. 
Officer see Officers [29 Cyc 
1467] 


Parent or child see Parent and 
Child [29 Cyc 1635]. 
Partnership see Partnership [30 


Cye 733). 

Paupers see Paupers [30 Cye 
D574: 

Principal or agent see Agency 
§§ 625-629. 


Principal or surety see Principal 
and Surety [32 Cyc 129, 266}. 

Sheriff see Sheriffs and Con- 
stables [35 Cyc 1816, 1985]. 

Telegraph or telephone company 
see Telegraphs and Telephones 
[si Cyc Li2ta: 

Town see Towns [38 Cyc 632]. 

Trustee or beneficiary see Trusts 
[39 Cyc 459, 625]. 

Vendor or purchaser see Vendor 
and Purchaser [39 Cye 1398, 
1867, 1957, 2079, 20971. 

Warehouseman see Warehouse- 
men [40 Cyc 470]. 

Sa So ed see Certiorari [6 Cyc 
ie 
Contempt see Contempt [9 Cyc 44]. 
Creditor’s suit see Creditors’ Suits 
[12 Cye 43]. : 
mettre Debt, Action of [13 Cye 


Detinue see Detinue [14 Cye 268]. 
one a see Discovery [14 Cyc 


Bjectiment see Ejectment [15 Cyc 


al 
Eminent domain see Eminent Do- 

main [15 Cyc 860, 1004]. 

For: : 

Assault see Assault and Battery 
[3 Cyc 1083]. 

Breach of promise to marry see 
Breach of Promise to Marry 
[5 Cye 1010]. 

Cancellation of instrument see 
Cancellation of Instruments [6 
Cye 331] 

Damages see Damages [13 Cyc, 


Death see Death [13 Cye 347]. 
pitore see Divorce [14 Cyc 
Dower see Dower [14 Cyc 988]. 
False imprisonment see False 
Imprisonment [19 Cye 360]. 
Fraud see Fraud [20 Cyc 103]. 
Libel see Libel and Slander [25 
Cye 456]. 
Malicious prosecution see Mali- 
cious Prosecution [26 Cyc 79]. 
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ANSWERABLE. Capable -of being answered; 
liable to give an account or to be called to account; 


responsible.** 
In particular action or proceeding: 
—Continued 
For :—Continued 
Negligence see Negligence [29 
Cyc 580]. 
Nuisance see Nuisances [29 Cyc 
1248, 1264]. 
Penalty see Penalties [30 Cyc 
1356]. 
Reformation of instrument see 
Reformation of Instruments 
[34 Cye 977]. 
Salvage [35 Cyc 


Salvage see 
780]. 
Seduction see Seduction [35 Cyc 


Slander see Libel and Slander 
[25 Cye 456]. : 
Specific performance see Specific 
Performance [36 Cyc 781]. 
Wages see Master and Servant 
ie. Cye 1056]; Seamen [35 Cyc 

7]. 
Wrongful attachment At- 
tachment [4 Cyc 859]. 
Forcible entry and detainer see 
Forcible Entry and Detainer [193 
Cyc 1160]. 
Garnishment see Garnishment [20 
Cye 1083}. 
Habeas corpus see Habeas Corpus 
{241 €ye 321). 
Injunction see Injunctions [22 Cye 
933 


see 


Insolvency see Insolvency [22 Cyc 
1352 


Interpleader see Interpleader [23 
Cyen27]. 
Mandamus see Mandamus [26 Cyc 
447]. 
Money: 
oe Money Lent [27 Cyc 
8 


Paid see Money Paid [27 Cyc 
843] 


Received see Money Received [27 


Cye 879 
Been see Partition [30 Cyc 
4 


Quieting title see Quieting Title 
[82mC@ye., 1359. 

Quo warranto see Quo Warranto 
[382 Cye 1453]. 

Replevin see Replevin [34 
1476, 1601] 

ummary proceedings see Land- 
lord and Tenant [24 Cyc 1442]. 


Cye 


Trespass see Trespass [388 Cye 
1085, 1170]. 

Trespass to try title see Tres- 
PASS a tOmel rye Litle, ~[eSagCyc 
1212]. 


Trover see Trover and Conversion 

[38 Cye 2071]. 

Upon or to enforce: 

Account see Accounts and Ac- 
counting § 171. 

Award see Arbitration and 
Award [38 Cyc 758, 783, 792]. 
Bond see Assignments for Bene- 
fit of Creditors [4 Cyc 287]; 
Attachment [4 Cyc 706, 859]; 
Bonds [5 Cye 829]; Counties 
(11 Cye 574]; Executions [17 
Cye 1133]; Municipal Corpora- 
tions [28 Cye 1654]; Replevin 
[34 Cye 1601]; Sheriffs and 

Constables [35 Cyc 1986]. 

Commercial paper see Bills and 
Notes [8 Cye 152]. 

Contract see Contracts [9 Cyc 

7 (3 

Covenant see Covenants [11 Cyc 
1179]. 

Gambling transactions see Gam- 
ing [20 Cye 690]. 

Guaranty see Guaranty [20 Cyc 
1488]. 

Insurance policy see Accident In- 
surance § 257; Fidelity Insur- 
ance [19 Cyc 925]; Fire Insur- 
ance [19 Cyc 926]; Liability 
Insurance; Life Insurance [25 
Cyc 9201; .Live-Stock Insur- 
ance [25 Cye 1521]; Lloyd’s 
Insurance [25 Cye 1528]; Ma- 
rine Insurance [26 Cyc 720]; 


Mutual Benefit Insurance {29 
Cye 225]. 

Judgment see Judgments [23 
Cyc, 1517 1. 


— 


ANSWERABLE—ANTE 


ANTE.” 


In particular action or proceeding: 
—Continued 
Upon or to enforce:—Continued 
Lien see Chattel Mortgages [7 
99); Logging [25 Cyc 
; Maritime Liens [26 Cye 
Mechanics’ Liens [37 
Cyc 388]; Mortgages [27 Cyc 
1600]. 
Negotiable instrument see Bills 
and Notes [8 Cye 1538, 155]. 
Recognizance see Recognizances 
[384 Cyc 565]. 
Reward see Rewards [384 Cyc 
17571; 
* Use and occupation see Use and 
Occupation [389 Cye 867]. 
Waste see Waste [40 Cye 531]. 
Myr ae Work and Labor [40 Cye 
Necessity of see Certiorari [6 Cyc 

788]; Equity [16 Cyc 297]; Execu- 

tions [17 Cyc 1189]; Justices of 

the Peace [24 Cyc 560]; Mechanics’ 

Liens [27 Cyc 388]; Pleading [31 

Cyc 128]; Replevin [34 Cyc 1476]; 

Sot eae of Controversy [37 Cyc 

Of witness: 

Generally see Witnesses [40 Cyc 
2406 et seq]. 

Beneficial to objecting party see 
Trial [38 Cyc 1435]. 

Calculated to prejudice see Trial 
[38 Cye 1434] 

Compelling see Executions [17 Cyc 
1442]; Witnesses [40 Cye 2447, 
2520, 2531]. 

Deaf and dumb witness see Wit- 
nesses [40 Cyc 2413]. 

Tending to: 

Disclose trade secrets see Wit- 
nesses [40 Cyc 2532]. 
paper ace see Witnesses [40 Cyc 


Subject witness to: 

Civil action or loss see Hxecu- 
tions [17 Cyc 1441]; Wit- 
nesses [40 Cyc 2531]. 

, Criminal Prosecutieg see Equity 
[16 Cyc 304]; Executions [17 
Cye 1441]; Witnesses [40 
Cye 2534]. 

Penalty or forfeiture see Equity 
[16 Cyc 304]; Witnesses [40 
Cyc 2533]. 

Third person in supplementary 
proceedings see BPxecutions [17 
Cyc 1442]. 

Through an interpreter see Wit- 
nesses [40 Cyc 2413]. 

Written answer see Witnesses [40 
Cye 2413] 

Setting up: 

Accord and satisfaction see Accord 
and Satisfaction §§ 110-141 

Adverse possession see Adverse 
Possession §§ 567-584. 

Alteration of instruments see Al- 
Letagion of Instruments §§ 160- 


Composition 


with creditors see 
Compositions with Creditors [8 
Cye 460]. 
Compromise and _ settlement’ see 
Compromise and Settlement [8 
CYer oad « 


Custom see Customs and Usages 
[12 Cyc 1097]. 

aC eee see Hstoppel [16 Cyc 

Payment see Payment [30 Cyc 
126332557. 

Tender see Tender [38 Cyc 166]. 

To interrogatories: 

Generally see Admiralty § 259; De- 
positions [13 Cyc 926, 929, 933, 
936J; Discovery [14 Cye’ 319, 
3561; Equity [16 Cyc 297, 302 et 
seq]; Garnishment [20 Cyc 1081 
et |seq]: 

Compelling see Depositions [13 
Cye 926, 928]; Discovery [14 Cyc 
353, 354, 360]; Equity [16 Cyc 
303]; Garnishment [20 Cyc 
1088]. 

Sufficiency see Depositions [13 
933]; Discovery [14 Cye 319, 
321, 357]; Equity [16 Cyc 
ao none Garnishment [20 


Cyc 
320, 
303, 
Cye 


Before.7® 
Ante litem motam.77 Before suit brought; before 


To interrog gatories:—Continued 
Tending to: 

Disclose trade secrets see Dis- 
covery [14 Cyc 362]; Equity 
[16 Cye 305). 

Encl, fraud see Discovery [14 
ye 3 

Show insolvency see Equity [16 
Cye 305]. 

Subject party to: ; 
Criminal prosecution see Ad- 


miralty § 198; Depositions 
[13 Cyc 926]; Discovery [14 
Cyc. (383, 36213) Equity, [1s 
Cycqys0ate 


Pecuniary loss see Discovery 
[14 Cyc 362]. 
Penalty or forfeiture see Ad- 


miralty § 198; Depositions 
[13 Cye 926]; Discovery [14 
Cyc’ .335,. -362]>° EHauity Fe 
Cyc 304]. 
Violate: 3 
Confidential communications 


see Discovery [14 Cyc 333, 
362] 


Professional confidence see 
Discovery [14 Cyc 323, 362]; 
Equity [16 Cyc 305]. 

74. Century D. 

{a] In construing a policy of ma- 
rine insurance providing that “if the 
said insured shall have made any 
other assurance upon the premises 
aforesaid, prior in date to this pol- 
icy, then the said American Insur- 
ance Company of New-York, shall be 
answerable only for so much as the 
amount of such prior insurance may 
be deficient toward fully covering 
the premises hereby assured, and 
the American Insurance Company of 
New-York shall return the premium 
upon so much of the sum by them 
assured as they shall be by such 
prior assurance exonerated from,” 
the court said: “The term answer- 
able is more equivocal, but when con- 
strued with the concluding part of 
the sentence relative to the return 
of premium, admits, I think, of but 
one construction. The argument for 
the assured has the effect of constru- 
ing this word to mean pay in case of 
loss, which would not only exonerate 
them from liability to contribute to 
any partial loss, less in amount than. — 
the sum covered by the prior pol- 
icies, but construed as it must be 
with the concluding sentence, it 
would compel them to return all the 
premium, except on the part which 
they had to pay for a loss. Of course 
it is not this which the parties mean 
by answerable; but what they must 
mean is, that the insurer shall not 
assume the risk, except so far as it 
has not been assumed by the prior 
policy.” American Ins. Co. v. Gris- 
wold, 14 Wend. (N. Y.) 399, 500. { 
[b] ‘Liable’ synonymous. — The 
word “answerable” in a statute pro- 
viding that the owner of a vessel 
shall be answerable for damage done 
by it to a dock, pier, or the like, has 
been said to be equivalent to “‘liable.’” 
River Wear Comrs. v. Adamson, 2 

App. Cas. 743, 775, 1 ERC 308. 

[ce] “Answerable negligence exists 
only where the party whose negli- 
gence occasions the loss owes a duty 
arising from contract or otherwise to 
the person sustaining the loss: Kahl 
v. Love, 37 N. J. L. 5.” EHshleman v. 
Union Stockyards Co., 222 Pa. 20, 
30, 70 A 899, 15 AnnCas 998. 2 

75. See Antecedent post; Antedate 
post; Antenuptial post; Anterior post; 
Post [3lr@yen965ade 

76. Burrill L. D. 

[a] Ante exhibitionem bille.—Be- 
fore the exhibition of the bill. Bur- 
rill L. D. 

[b] Ante-factum or ante-gestum. 
—Done before. A Roman law term 
for a previous act, or thing done be- 


fore. Black L. D. 

Ante meridiem see A. M. 2 C. J. 
lp 1296. 

77. See Boundaries [5 Cyc 958]; 


| Post Litem Motam [31 Cyc 967}. 


ey 


For later cases, developments and changes in the law see cumulative Annotations, same title page and note number, 


i 


controversy instituted.7§ 
ANTECEDENT.’® 


said that an antecedent may be a 
a clause, or a phrase.®! 
ANTEDATE.®? 


day of its execution.®* 


ANTENATUS. A person born before another 

' person or before a particular event.*4 

Before marriage.®® 

A contract made before, 

and in contemplation of, marriage.®® 
Settlement of property 

upon the wife, or upon her and her children made 

before and in contemplation of the marriage.” 


ANTENUPTIAL.®® 
Antenuptial contract.®? 


Antenuptial settlement.°®? 


78. Black L. D. 

[a] Ante litem motam declara- 
tions.—Gorham v. Settegast, 44 Tex. 
Civ. A. 254, 262, 98 SW 665. 

79. Antecedent: 

Circumstances: 
Admissibility of see Homicide [21 
Cye 925]. 

Presumption as to continuance of 
see Evidence {16 Cye 1052]. 
Date in appeal bond see Appeal and 

Brror [2 Cye 919]. 

80. Century D. 

[a] Antecedent date.—For an hon- 
est purpose a note may be dated as 
of a day antecedent to that on which 
it was really given, and is good be- 
tween the parties; yet this cannot be 
done where it is to be used as the 
instrument of fraud on the rights of 
others. Richter v. Selin, 8 Serg. & 
R. (Pa.) .425, 435. See Antedate 
post. 

[b] An antecedent debt, within 
the meaning of the rule that the 
right of the seller to rescind the 
sale for fraud is superior to the right 
of a mortgagee whose mortgage was 
taken to secure an antecedent debt, 
is a debt contracted before the sale 
sought to be rescinded. Mashburn 
v. Dannenberg Co., 117 Ga. 567, 575, 
44 SE 97. 

81. Tennessee v. Bank of Com- 
merce, 53 Fed. 735, 744 [cit Maxwell 
Adv. Gram. §§ 280, 570-572]. 

82. See also Banks and Banking 
eee 528];  Postdated [31 Cyc 


Antedating bill or note see Bills 
and Notes [7 Cyc 544, 621, 841]. 

83. Wharton L. Lex. 

[a] A note antedated so as to en- 
title the payee to receive and demand 
more than legal interest is usurious 


and void. Williams v. Williams, 15 
WN. J. 1./.255,, 258. 

84. Black L. D. 

[a] Comparative rights in Amer- 


ica and England.—‘‘We have no doubt, 
that the correct doctrine of the Eng- 
lish law is, that the right to inherit 
depends upon the existing state of 
allegiance, at the time of the de- 
scent cast. And that the idea that 
it depends upon community of alle- 
giance, at the time of birth, is a con- 
sequence that follows from the doc- 
trines that a man can never put off 
his allegiance, or be deprived of the 
benefits of it, but for a crime. Com- 
munity of allegiance once existing, 
must, upon these principles, exist 
ever after. Hence it is, that the 
ante-nati of America may continue to 
inherit in Great Britain, because we 
once owed allegiance to that crown. 
But the same reason does not extend 
to the ante-nati of Great Britain, be- 
cause they never owed allegiance to 
our government. ... If an action be 
commenced in England, by an ante- 
natus of America, for the recovery of 
land, the plea of alien born could not 
be maintained, because inconsistent 
with the fact; nor would a plea of 
the severance of these states avail 
the defendant, because the act of his 
government, independent of any 
erime of his own, does not deprive 
the plaintiff of his civil rights, al- 
though it may release him from the 


] Being before in time, place, 
rank, or logical order, prior; anterior.8° It has been 


To date a document before the 


ANTE—ANTICIPATION 


ANTERIOR. 
the front. 


noun, a pronoun, 


beforehand.°® 


] obligation of allegiance. But if a 
suit of the same kind is instituted 
here, by an ante-natus of Great Bri- 
tain, the plea of alien born could be 
maintained, for the plaintiff never 
owed allegiance to our government.” 
Johnson, J., in Dawson v. Godfrey, 
I chau GUE Sioa aks 23, slaaed. 


85. Antenuptial: 

Debts see Husband and Wife [21 Cyc 
1212, 1327]. 

Teen imenge see Divorce [14 Cyc 

Parol promise see Fraudulent Con- 
veyances [20 Cyc 507]. 


Release of marital rights see Curtesy 
[12 Cye 1017]; Dower [14 Cyc 


EPey Husband and Wife [21 Cyc 
86. Abbott L. D. 


87. Antenuptial contract: 
Generally see Curtesy [12 Cyc 1017]; 
Dower [14 Cyc 939]; Husband and 
Wife [21 Cyc 1246]. 
In lieu of: 

Curtesy see Curtesy [12 Cyc 1017]. 
Dower see Dower [14 Cyc 939]. 
Signing by notary see Notaries [29 

Cye 1090] 

88. Collins. v.., Bauman, 125. Ky. 
846, 849, 102 SW 815. 

89. Antenuptial settlement: 
Generally see Curtesy [12 Cyc 1017]; 

Dower [14 Cyc 940]; Fraudulent 

Conveyances [20 Cyc 504]; Hus- 

band and Wife [21 Cyc 1243]. 
Statute of frauds as affecting see 

Fraudulent Conveyances [20 Cye 
j; Husband and Wife [21 Cyc 


90. Black L. D. 
91. Century D. 
[a] Equivalent to prior.—An in- 


formation alleging the unlawful sale 
of liquor anterior to the filing of the 
affidavit sufficiently states that the 
offense occurred prior to the making 
of the pleading. Miller v. State, 55 
MemrwOniyli4. WiLby elebomS VWiton Sn 

[b] “Heretofore” synonymous. — 
In Miller v. State, 55 Tex. Cr. 174, 
175, 115 SW 578, the court said: “We 
are of opinion that it is sufficiently 
stated that the offense occurred prior 
to the making of the pleading. This 
question has been definitely settled 
in the:case of Wilson v. State, 15 
Tex. A. 150. In that case the plead- 
ings were filed on the 31st day of 
August, 1883, and alleged that ‘here- 
tofore,’ on 31st day of August, 1883, 
the offense was committed. This was 
held a sufficient allegation that the 
offense was committed ‘anterior’ to 
the presentment of the information. 
In the case of Williams v. State, 12 
Tex. A. 226, the offense was alleged 
to have been committed on the same 
day that the information was pre- 
sented, and without any allegation 
that the offense was anterior to the 
filing of the information. But in the 
Wilson Case the court held that the 
word ‘heretofore,’ as used in the in- 
formation, was equivalent to a direct 
allegation that the offense was com- 
mitted anterior to the time of pre- 
senting the information. The com- 


ANTICIPATION.®°’ 
a thing before the proper time.®® 
ent for what is to accrue;®® dealing with income 
before it is due.t 


[30.J3.] 229 


Of place, fore; situated more to 


Of time, going before; preceding; ante- 
cedent; prior; earlier.*? 

ANTHRAX. A disease caused by the infliction 
upon the body of putrid animal matter containing 
poisonous ‘‘bacillus-anthrax. 

ANTICHRESIS. A species of mortgage, or pledge 
of immovables.°? 

ANTICIPATE.** 


thing; take action in advance of; precede; to take 


97 92 


To be before in doing some- 


The act of doing or taking 
Used in the pres- 


plaint and information in the casé 
in hand directly allege that the of- 
fense was committed anterior to the 
making and filing of the complaint 
and information. See also Williams 
WV: state; ol. Pex, AC roel 4 

92. Bacon v. U. S. Mutual Ace. 
Assoc., 123 N. Y. 304, 310, 25 NE 899, 
20 AmSR 748, 9 LRA 617. : 

[a] “Malignant pustule” or “char- 
bon” synonymous.—A death caused 
by a malignant pustule was held to 
be a death by disease within ‘the 
terms of an accident insurance pol- 
icy. The court said: “It..is com- 
monly known as malignant pustule, 
or charbon, or anthrax; they are all 
synonymous terms. It has been 
called wool-sorter’s disease, because 
it happens among people that handle 
wools and hides, such as tanners, 
butchers and herdsmen, and those 
people that are engaged in business 
where they are brought in contact 
with that sort of thing.” Bacon v. 
U. S. Mutual Acc. Assoc., 123 N. -Y. 
304, 310, 25 NE 399, 20 AmSR 748, 
9 LRA 617. 

93. Black L. D. See Mortgages 
Ws Cyc 964]; Pledges [31 Cyc 

94. See anicipe tion post. 


95. Century D. 
ioe Borden v. James, 40 N. S. 48, 
[a]_ “fo anticipate income (1) is, 


according to the very meaning of 
the word, to take it before-hand— 
that is, for a person to take it be- 
fore that same person would other- 
wise get it.’ Borden vy. James, 40 

S. 48, 51. (2) Where a testator 
provided that if the _ beneficiary 
sought to anticipate the income of 
the trust there should be another dis- 
position of the fund, it was held that 
anticipate could not be read as mean- 
ing “attempting to anticipate.’ In 
re Wormald, 43 Ch. D. 630, 632. 
pee Anticipation: 


Criminal act see 
Cye bot: 

Danger see Carriers [6 Cye 617]; 
Master and Servant [26 Cyc 1255, 
1263]; Municipal Corporations 
[28 Cye 1432]; Negligence [29 
Cyc 474]; Street Railroads [36 
Cycle ie 1515, 15270. 

Defense in complaint: 
Sei eed see Pleading [31 Cyc 
Sone out see Pleading [31 Cyc 


Negligence [29 


Evidence of adversary see Trial [38 
Cye 1354] 
Income from trust fund see Trusts 
Ean 439, 441]; Wills [40 Cyc 
( A 
Injury as ground for injunction see 
Injunctions [22 Cye 757]. 
Intervening cause see Negligence 
[29 Cye 501]. 
See also Anticipate ante. 
98. Bouvier L. D. 
$9. Anderson L. D. [quot Gray v. 
Peoria School Inspectors, 231 Ill. 63, 
T4; 83. NE. 95, (aff 135 Dl., A., 494, 
502)]. 
1. Anderson L. D. [quot Gray v. 
Peoria School Inspectors, 135 Ill. A. 
494, 502]. 


930 [3C.J.] 


In patent law the patenting of a contrivance or 
thing already known in the country aaa she the 
patent.” 

A restraint on anticipation is equivalent to a re- 
straint on alienation.* 

ANTICIPATORY. Pertaining to, manifesting or 
expressing anticipation; anticipative.* 

ANTI-MEANS DOCTRINE. A belief and faith 
that conversions of sinners to christianity and the 
salvation of human souls is not and cannot be 
brought about or aided by any human means or 
effort whatever, but that the same must be and is 
wholly and entirely the work of the Lord.® 

ANTINOMIA. In Spanish law a conflict or re- 
pugnance between two laws or between two parts 
of the same law.® 

ANTIPYRINE. A patented medicine, ready for 
administration in the condition as imported, made 
of the aniline from coal tar, aleohol being chemically 
used and broken up in the manufacture.’ 

ANTIQUARIAN. The word ‘‘antiquarian,’’ as 
applied to a book store, can have no other mean- 
ing or effect than to indicate to the public that the 


2. Black L. D. See Ryan v. New- 
ark Spring Mattress Co., 96 Fed. 100; 
and Papert Patents "130 Cyc 832 
et se 

[a] “Infringement” distinguished. 

—‘That which is an infringement, 6. 
if later, constitutes an anticipation, 
if earlier. Knapp v. Morss, 150 U.S. Ye 
221;°14 SCt $1)°37 Le'ed. 1059.” ““Na- 


McCabe, 


versions and salvation may be aided 
by the use of human means.” 
J., in Smith v. Pedigo, 
Ind. 361, 413, 33 NE 777, 44 NE 363, 
19 LRA 433, 32 LRA 838. 
Escriche Diccionario. 
utes [36 Cyc 1102]. 
Schulze-Berge v. U. S., 66 Fed. 
[cit Uses: 

4 CCA 249° (aff 50 Fed. 


ANTICIPATION—ANY 


proprietor deals in a class of books, to wit ancient 
books, or books pertaining to antiquity.® ‘ 

ANTIQUITY.® The quality of being ancient 7 
great age; ancient times; former ages.’° 

ANTITOXIN, A drug used both as a preventive 
against and as a cure for the disease of diphtheria." 

ANTI-TRUST LAWS.” 

ANULACION. In Spanish lar annulment or 
abrogacion as of a contract, will, treaty or privi- 
lege.z2 

ANY. [§ 1] A. In General. A word that may 
have one of several meanings, according to the sub- 
ject which it qualifies.14 It has been referred to as 
an indefinite pronominal adjective used to desig- 
nate objects in a general way, without pointing out 
any one in particular.’® It is not used to describe 
the qualities or character.of objects,!® and usually 
it excludes any idea of selection or distinction.’ 

[§ 2] B. Context and Subject Matter. Like all 
other general words, the meaning of ‘‘any’’ is often 
restrained and limited by the context or subject 
matter;'® and it is not infrequently the subject of 


‘y) 


dred and ninety-four; an Act en- 
titled ‘An Act to amend sections 
seventy-three and seventy-six of the 
Act of August twenty-seventh, eigh= 
teen hundred and ninety-four, en- 
titled “An Act to reduce taxation, to 
provide revenue for the Government, 
and for other purposes,’ ’ approved 
February twelfth, nineteen hundred 
and thirteen; and ‘also this Act.” Act 
Octe 15s 1914 (40 U. S. St. at L. 730). 


Per 
145 


See Stat- 


v. Battle, 54 


tional Hollow Brake Beam Co. v. In- | Fed. 141, 
terchangeable Brake Beam Co., 99 | 402)]. 
Wed. 758, 772. [a] How classified. — Antipyrine 


Soin’ ire (Currey;’ 32°Ch."p. "361" 
Stroud Judicial D. In Borden vy. 
James, 40 N. S. 48, 51, the court said: 
“Tt is perhaps worth mentioning that 
restraint on alienation, and restraint 
in anticipation, are both allowed to 
prevail for the same purpose. Now, 
. it is clear that a restraint on antici- 

pation can have reference only to the 

life time of the married woman. To 
anticipate income is, according to the 
very meaning of the word, to take it 
before-hand—that is, for a person to 
take it before that same person would 
otherwise get it. Therefore, no mere 
restraint on anticipation could effect 
_testamentary power.” See Husband 
and Wife [21 Cye 1497]; Perpetuities 

[30 Cyc 1464 et seq]. 

4. Century D. 

[a] Anticipatory publication. — A 
publication which describes an in- 
vention as consisting of an “acid- 
resisting protective material for lin- 
ing sulphite digesters,” without dis- 
closing the substances of which the 
material is composed, cannot be con- 
sidered “anticipatory publications.” 
American Sulphite Pulp Co. v. How- 
land Falls Pulp Co., 70 Fed. 986, 994 
frev on another point 80 Fed. 395, 25 
CCA 500 (foll Eames v. Andrews, 
122 U.S) 40;-7 SCt 10738, 30 L. ed. 
1064; Seymour v. Osborne, 11 Wall. 
(Ue (S) 516;£20) ia’ed:= 33)1: 
ticipation ante; Patents [30 Cyc 
836]. : 

4 Smith v. Pedigo, 145 Ind. 361, 
413, 338 NE 777, 44 NE 363, 19 LRA 
433, 32 LRA 838. 

[a] Anti-means and means doc- 
trines distinguished.—‘‘The conflict- 
ing doctrines held by the two bodies 
are known as the ‘means doctrine,’ 
held to by the majority, and the 
‘anti-means doctrine,’ held to by the 
minority. The epitome of the two 
doctrines may be stated thus: The 
‘anti-means doctrine’ is a belief and 
faith that conversions of sinners to 
Christianity and the salvation of 
human souls is not and cannot be 
brought about or aided by any human 
means or effort whatever, but that 
the same must be and is wholly and 
entirely the work of the Lord.. The 
‘means doctrine’ is a belief and faith 
in the exact opposite, that such con- 


See An-- 


has been held to be more properly 
classified as a coal tar preparation 
than as a medicinal preparation, in 
the preparation of which alcohol is 
used. Schulze-Berge v. U. S., 66 Fed. 


748, 749. 
8. Choynski v. Cohen, 39 Cal. 501, 


503, 2 AmR 476 (where it was held 
that the name “Antiquarian Book 
Store’ was not a proper trade- 
mark). 5 

9. Antiquity: 

Exemption from customs duty see 


Customs Duties [12 Cye 1130]. 

Of documentary evidence as dispens- 
ing with proof of execution see 
Evidence [17 Cyc 443]. 

Presumptions from see Evidence [16 
Cye 1075]. 

Specific performance of contract to 
sell see Specific Performance [36 
Cyc. 5571; 

See also Ancient 2 C. J. p 1335. 

10. Century D. 

[a] “Collections of antiquities” in 
a revenue statute were held to im- 
port a collection of articles where 
both the antiqueness of the individ- 
ual articles and the circumstance 
that they are assembled together in 
a collection unite to make them at- 
tractive or useful or valuable or 
otherwise desirable. Baumgarten vy. 
Magone, 41 Fed. 770, 771. 

11. Peo. v. Lavin, 41 Mise: 53, 54, 
83 NYS 630 (where it was held that 
a physician was guilty of larceny 
where he administered antitoxin, de- 
livered to him free by a city for the 
purpose of being used on a patient 
unable to pay for the same, when he 
knew that the patient was able to 
pay for the same, and by accepting 
payment for the same appropriated 
the antitoxin to his own use). 


12. See generally Monopolies [27 
Cye 910]. 
{a] Anti-trust laws include “the 


Act entitled ‘An Act to protect trade 
and commerce against unlawful re- 
straints and monopolies,’ approved 
July second, eighteen hundred and 
ninety; sections seventy-three to 
seventy-seven, inclusive, of an Act 
entitled ‘An Act to» reduce taxation, 
to provide revenue for the Govern- 
ment, and for other purposes,’ of 
August twenty-seventh, eighteen hun- 


13. Escriche Diccionario. See Abro- 


gation 1 C. J. 340; Annulment ante. 


14, Stiles v. Union County, 50 N. 
J. 1s 9, ATP Ar i48 Danzizer ave 
Simonson, 116 N. Y. 329, 334, 22 NE 
570. See also State v. Buttz, 9° SiGe 
156, 177; McCuistion vy. Fenet, (Tex. 
Civ, A.) 144 SW PLO. ded ae 

15. Hamilton v. Des Moines Val- 
ley R. Co., 36 Iowa 31, 39. See also 
New Haven Young Men's Inst. v. New 
Haven, 60 Conn. 32, 22 A 447 infra. 
note 17 [b]. 

16. Hamilton v. Des Moines Val- 
ley R. Co., 36 Iowa 31, 39. . 

17. Citizens’ Bank v. Parker, 192. 
U.S. 738, 81, 248Gb 184439 oT! Peal 


346; U. S. v. Cohn, 2 Ind. T. 474, 
495, 52 SW 38. 
[a] Unlimited choice. — (1) The 


word means to ‘imply unlimited 
choice as to the particular unit, num- 
ber, or quantity, and hence, subordi- 
nately as to quality, whichever, of 
whatever quantity or kind.” Century 
D. [quot U. S. v. Cohn, 2 Ind. T. 474, 
495,'52 ‘SW 387! ~€2)° “EBhe Century 
Dictionary show[s] that, with the 
context here presented, ‘any’ implies 
—‘unlimited choice as to the particu- 
lar unit, number or quantity. ... 
An indeterminate unit or number of 
units out of many or all. ... In af- 
firmative sentences any, being inde- 
terminative in application, in effect 
has reference to every unit of the 
sort mentioned, and thus may be 
nearly equivalent to every.’” West 
Jersey Tract. Co. Camden Horse R. 
Co.; S22 NV aa: 152, 462,29 A 333% 
West - ‘Jersey Tract. Co. v. Camden 


eae RCo: 53 UNS Joebiq 163 toe 
[b] Implying selection.—In a will 


by which testator gave a legacy to 
a city in trust to use the income for 
the purchase of books for the Young 
Men’s Institute, or “any’’ public li- 
brary which may from time to time 
exist in said city, “any,” being used 
as an adjective, means one out of 
several or many, implying a_selec- 
tion, thus giving the city power to 
determine and select the one among 
the others. New Haven Young 
Men’s Inst. v. New Haven, 60 Conn. 
Oo, OO) See aan i 

18. Johnson yv. Southern Pac. R. 
Co. 196) UitS. 19 16} 2hoe Ser arose. so 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


construction in the ejusdem generis doctrine,!® un- 
less it is evident that the intention of its use will 
be thwarted by the application of that doctrine.?° 
C. One or More of a Number. 


[§ 3] 


‘fany’’ is derived from ‘‘one’’ #! 


been used as synonymous with ‘‘a’’?? or ‘‘an,’’ 23 

anybody; any one; or any per- 

Palmer, 3 Wheat. } Dade v. 
Us 


or as referring to ‘‘ 


L, ed. 363; U.S: 
(U._S.) 610, 631, we L. ed. ‘471; 

v. Morse, 37 EF Cas. No. 15, 820, 3 
Story 87; Brown v. Rushing, 70 Ark. 
111, 122, 66 SW 442; Hatch v. Stamp- 
er, 42 Conn. 28; Fort v. State, 92 Ga. 
8, 12, 18 SE 14, 23 LRA 86; Indiana, 
etc., Coal Co. v. Neal, 166 Ind. 458, 
464, 77 NE 850, 9 AnnCas 424; Clark 
v. Lee, 185 Mass. 223, 70 NE 47; 
Shute v. Boston, 99 Mass. 236; Peirce 
vy. Richardson, 9 Metc. (Mass.) 69, 
71; Johnson v. Casnovia Bd. of Can- 
vassers, 101 Mich. 187, 192, 59 NW 
412; Belknap v. Ionia County Bd. of 
Canvassers, 94 Mich. 516, 54 NW 376; 
McDade v. Peo., 29 Mich. 50, 54; Mc- 
Laurin v. Parker, 24 Miss. 509; Logan 
v. Small, 438 Mo. 254, 256; State v. 
Williford, 111 Mo. A. 668, 86 SW 570; 
State v. Woodman, 26 Mont. 348, 357, 
67 P 1118; State v. Middletown Turnp. 
Co., 65 N. J. L. 73, 46 A 569;. Den v. 
Goldtrap, ‘te (Neo Je Li. 2 72722755. Dan- 
ziger v. Simonson, 116 N. Y. 329, 334, 
22 NE 570; Com. v. Montrose Bor- 
ough, 52.,.Pa. 391,) 392; Com. v. Real 
Est. Trust Co., 26 Pa. Super. 149 [aff 
211 Pa. 51, 60 A 551]; Fenet v. Mc- 
Cuiston, 105 Tex. 299, 303, 147 SW 
867 [rev (Civ. A.) 144 SW _ 1155, 
1157]; Edson v. Hayden, 20 Wis. 682, 
718; Irwell v. Eden, 18 Q. B. D. 588; 
ine re, Yates; i38'tChri D:4 1123 (In sre 
Monckton, 27 Ch. D. 555; Ex p. Bag- 
ster, 24 Ch. D. 477; Metropolitan Bd. 
of Works y. London, ete., R. Co., 14 
Ch. D. 521; Tobacco Pipe Makers v. 
Woodroffe, 7 B. & C. 838, 14 ECL 
374, 108 Reprint 935; Harrod v. Wor- 
ship, 1 B. & S. 381, 101 ECL 381, 121 
Reprint 757. 

“It is true that the word ‘any’ may 
be taken distributively as including 
all, but it is common in statutory 
construction so to restrain a univer- 
sal word, as ‘all’ or ‘every,’ as to 
make it comport with the general 
scheme of the statute in which it is 
found.” Indiana, ete, Coal Co. v. 
Neal, 166 Ind. 458, 464, 77 NE 850, 9 
AnnCas 424. 

{a] In penal statutes.—‘“It is com- 
mon for penal statutes to contain 
general words, such as ‘any’ or ‘all,’ 
in order to cover all persons of the 
kind referred to in the state where 
the legislature assembles; but these 
general words must necessarily be 
treated as limited in some respects, 
otherwise innumerable conflicts be- 
tween the laws of different states and 
countries would result, and unutter- 
able confusion be brought into the 
law. Among the vast number of 
cases construing such statutes, it is 
doubtful if one can be found in which 
such general words have not been 
treated as limited to some extent, for 
it is unusual for a legislature to in- 
tend that its statutes shall apply 
over the whole world.’ State v. Lan- 
eashire F. Ins. Co., 66 Ark. 466, 474, 
51 SW eee: 45 LRA 348. 

19. S. v. Bitty, 208 U. S. 393, 
402, 28 Sot 396, 52 L. ed. 543 [rev 155 
Fed. 938]; Gordon v. Appeal Tax Ct., 
3 How. CU. S.) 133, 147, 11 L. ed. 529: 
Oakland Sugar Mill Co. v. Fred W. 
Wolf Co., 118 Fed. 239, 242, 55 CCA 
93; U. S. v. Beach, 71 Fed. 160. 161; 
U.S. v.. Cask. of Gin, 3 Hed. 20, 21; 
In re Hull, 18 Ida. 475, 478, 110 P 
256, 30 LRANS 465 and note; Wig- 
gins v. State, 172 Ind. 78, 80, 87 NE 
718; State v. Campbell, 76 Iowa 122, 
125, 40 NW 100; Hubbell v. Higgins, 
48 Iowa 36, 45, 126 NW 914, AnnCas 
1912B 822; State v. Doty, 57 Kan. 
835, 838, 48 P 145 [quot State v. 
Jett, 69 Kan. 788, 77 P 546]; State v. 
Brown, 41 La. Ann. 345, 346, 6 S 541; 
Johnson’ y. Casnovia Bd. Canvassers, 
101, Mich. 187, 192, 59 NW 412 ; Mc- 


P 202, 136. AmSR 1075. 
26. Webster D. [quot Hershiser vy. 
Ward, 29 Nev. 228, 248, 87 P 171];1 


ANY 


sony ee) Cany, 


While 
and indeed has 


Peo., 29 Mich. 50, 54; Ex p. 
Neet, 157 Mo. Hdiioh Boos 57 SW 1025, 
80 AmSR 638; St. Louis Agricultural, 
ete., Assoc. Vv. Delano, 108 Mo. 217; 
221, 18 SW 110i; Langstaff v. Rock, 
13 Mo. 579, 580; State v. Williams, 
35 Mo. A. 541, 548; Coburn v. Rogers, 
32 N. H. 372, 374; Wood v. North 
Western Ins. Co., 46 N. Y. 421, 426; 
State v. Simpson, 10 N. C. 620, 622; 
Vassey v. Spake, 83 S. C. 566, 568, 
65 SE 825; State v. Holman, 14 S. C. 
L. 306, 308; Douglas v. James, 66 Vt. 
21, 23, 28 A 319, 44 AmSR 817; Edson 
v. Hayden, 20 Wis. 682, 684; Baker 
v. Crook County, 9 Wyo. 51, 55, 59 
1a 

{a] TIllustrations.—(1) A _ statute 
prohibiting horse racing, cock fight- 
ing, or playing at cards or games 
of any kind, will not by the doctrine 
of ejusdem generis prohibit a game 
of baseball. Ex p. Neet, 157 Mo. 
527, 57 SW 1025, 80 AmSR 638 [overr 
State v. Williams, 35 Mo. A. 541]. 
To same effect St. Louis Agricultural, 
ete., Assoc. v. Delano, 108 Mo. 217, 
18 SW 1101 (where athletic games 
were held not within this statute). 
(2) “The words ‘any false pretence 
whatever,’ must therefore mean, pre- 
tences of the like*t kind, something 
more than a naked lie, something of 
the same family with those speci- 


fied.” State v. Simpson, 10 N. C. 
620, 622. 

20. Dunham vy. Black Diamond 
Coal Co., 239 Ill. 457, 460, 88 NE 216 


{foll Mertens v. Southern Coal, etc., 
Co., 235 Ill. 540, 85 NE 743]; Vreden- 
burg v. Baton "Rouge Sugar Co., 52 
La, Ann. 1666, 1672,.28 S 122; Hard- 
wick prarmers’ EIUCon vi Chicago, 
etc., Co., 110 Minn. 25, 33, 124 NW 
819, Be AnnCas 1088; State v. Wil- 
liams, 35 Mo. A. 541, 548; Kelley v. 
Palmer, 42 Nebr. 423, 60 NW 924; 
Matter of Hammerstein, 57 Misc. 52, 
54, 108 NYS 197; Faggard v. State, 
3 Okl. Cr. 159; 163, 104 P 930; Ward 
v. Long, [1906] 2 Ch. 550; In re Don- 
aldson, [1902]. 2 Ir: 310. See also 
Faulkner v. Rex, [1905] 2 K. B. 76. 

fa] Illustration.—A statute pro- 
viding that all and every person or 
persons that shall intentionally and 
unlawfully burn any tobacco house, 
warehouse, or storehouse, or any 
house or place where wheat, Indian 
corn, or other’grain shall be kept, or 
“any other house or houses whatso- 
ever,” shall be punished, etc., the of- 
fense is not limited to houses of the 
class mentioned in the act, and hence 
includes a schoolhouse. Wallace v. 
Young, 5 T. B. Mon. (Ky.) 155, 156. 

21. Webster D. [quot Stiles v. Un- 
ry hearer SORN a! TX BY On1s vba 
143]. 

22. Forbes v. Mosquito Fleet Yacht 


Club, 175 Mass. 432, 436, 56 NE 615 
(“any building or structure’); Chan- 
dler v. Railroad Comrs., 141 Mass. 


208, 210, 5 NE 509 ee party ag- 
grieved”); Taylor, ete., R. War- 
ner, (Tex. Civ. A.) 60 awe “449, 444 
(“any reasonably prudent man”). 
See also A 1C. J. 1 text and note 2. 


23. See An 2 C. J. p' 1332. 
24, White v. Furgeson, 29 Ind. A. 
144, 64 NE 49, 52 [cit Century D.; 


Webster D.]. 

25. Chicot County v. Lewis, 103 
U. S. 164, 167, 26 L. ed. 495; Fisk v. 
Henarie, 32 Fed. 417, 424, 13 Sawy. 

U. S. v. Morse, ‘97 BF. Cas. No. 
15; 820, 3 Story 87, 90; Thurston v. 
State, 3 Coldw. (Tenn. ) VES; LLU? 
Fenet v. McCuiston, 105 Tex. 299, 
303, 147 SW 867; Cooper v. Utah 
Light, ete., Co., 35 Utah 570, 584, 102 
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one of a number,’’*> ‘‘any one out 
of many,’’ *° ‘‘any other,’’ 2? or ‘‘either,’’ 2° it does 
not necessarily mean only one person,?®? but may 
have reference to more than one or to many,®° and 
indeed it has been frequently used in its enlarged 
and plural sense as meaning 
definite number or quantity,*+ one or more, as the 


‘‘some,’’ or an in- 


Mullin v. Spangenberg, 112 Ill. 140, 
144, See also Winnebago County 
State. Bank v. Hustel, 119 Iowa 115, 
118, 93 NW 70. 

27. Kountze v. Omaha, 63 Nebr. 52, 
54, 88 NW 117. See infra See 

28. Dowling v. State, 13 Miss. 
664, 688; Fenet v. McCuiston, 105 
Tex. 299, 303, 147 SW 867. 

“Any” is synonymous with 
“either,” and means one or more as 
the case may be. So an act saying, 
“any person who shall counterfeit, 
or utter, or attempt to pass, knowing 
them to be counterfeit, any of the 
aforesaid gold or silver coins,” ete., 
means any one of them, that is to 
say one or more, and an indictment 
under this act will be sustained by 
proof of passing a _ single dollar, 
knowing it to be counterfeit. State 
v. Antonio, 5 Si C. Li 562,°566,.°7.\S: 
Cc. L. 776, 3 Wheel. Cr. (N. Y.) 508. 

29. In re McGhee, 105 Iowa 9, 13, 
74 NW 695. 

30. Webster D. [quot Stiles v. Un- 
ion County, 50 N. J. LT, 11 A 
143]; In re McGhee, 105 Iowa 9, 13; 
74 NW 695; West Jersey Tract. Co. 
vy. Camden Horse R. Co., 52 N. J. Ea: 
452, 463, 29 A 383; Danziger  v. 
Simonson, 116 N. Y. 329, 3338, 22 NH 
570. See also Kirk v. Roberson, 76 
SW 183, 25 KyL 633. 

31. Webster D. [quot Hershiser v. 
Ward, 29 Nev. 228, 243, 87 P 171]; 
West Chicago Park Comrs. v. McMul- 
len, 134 Ill. 170, 179, 25 NE 676, 10 
LRA 215 [cit Worcester Diy; Winne- 
bago County State Bank v. Hustel, 
119 Iowa 115, 118, 98 NW 70; Ham- 
ilton v. Des Moines Valley R. Co., 36 
Iowa 31, 39; Dubuque County vy. Du- 
buque, ete., R. Co., 4 Greene (lowa) 
1, 4 [quot White v. Ferguson, 29 
Ind. A. 144, 64 NE 49, 52]; Spurgeon 
v. Hennessey, 32 Mo. A. 83, 87; Stiles 
v. Union County, 50 N. J. L. 9, 11, 11 
A 143; Danziger v. Simonson, 116 N. 
Y. 329, 334, 22 NE 570; Witherhead 
v. Allen, 28 Barb. (N. Y.) 661, 666; 
New York County Medical Assoc. v. 
New York, 32 Mise. 116, 117, 65 NYS 
531; McCuistion v. Fenet, (Tex. Civ. 
A.) 144 SW 1155, 1157; Tarbell v. 
Gifford, 79 Vt. 369, 371, 65 A 80. 
Plural signification.—The word 
with equal propriety, be 
applied to a substantive in either the 
singular’ or plural number. Where 
it is joined to a substantive in the 
plural, it certainly has, in strict con- 
struction, a plural signification. Til- 
in Com. v. Messinger, 1 


Binn. (Pa.) 273, 276, 2 AmD 441. 
[b] In its largest meaning the 

word has been said to_ signify 

“some” rather than “all.” Hershiser 


v. Ward, 29 Nev. 228; 248, 87 P 171. 
But compare infra § 4. 

[ec] “Some” distinguished. — ‘In 
synonymes it is distinguished from 
‘some.’ Thus, it is said, ‘ “some” ap- 
plies to one particular part in dis- 
tinction from the rest; “any,” to 
every individual part without dis- 
tinction. The former is altogether 
restrictive in its sense, the latter is 
altogether universal and indefinite.’ ” 
Stiles v. Union County, 50 N. J. L. 9, 
11, 11 A 148 [cit Crabb Eng. Syn.]. 

{[d] Not read as “some.”—(1) An 
affant stated that he believed that 
the attachment defendant had as- 
signed or concealed, or was about 
to assign or conceal, any of his prop- 
erty. This affidavit was held insuffi- 
cient. The court said: “After care- 
fully considering the very ingenious 
argument of the learned counsel for 
the defendants in support of the 
position that the word ‘any,’ as used 
in the affidavit, is synonymous with 
‘some,’ we are impelled to the con- 
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case may be.°? 


[§ 4] D. All, Each, or Every. On the other 
in its broad distributive sense, the sense 


hand, 


clusion, that in a prosecution for 
perjury, the court would not be jus- 
tified in adopting the construction 
contended for, but would be com- 
pelled to hold that a charge of per- 
jury based upon the portion of the 
affidavit under consideration could 
not be sustained.” Miller v. Mun- 
son, 34 Wis. 579, 582, 17 AmR, 461. 
(2) “The allegation is that ‘Hancock 
was the owner of said land and 
premises in fee simple without any 
incumbrances.’ The phrase ‘without 
any incumbrances’ means just what 
it says. It means there were no in- 
cumbrances. Indeed, it means there 
was not a single incumbrance. It 
could not possibly mean there were 
some incumbrances, or even there 
was a single incumbrance. So to 
hold would be a strange perversion 
of language.’’ Hershiser v. Ward, 29 
Nev. 228, 2438, 87 P 171. 

32. Brown v. Rushing, 70 Ark. 
111, 122, 66 SW 442; New Haven 
Young Men’s Inst. v. New Haven, 60 
Conn. 32, 39, 22 A 447; Mullin v. 
Spangenberg, 112 Ill. 140, 144; In 
re McGhee, 105 Iowa 9, 13, 74 NW 
695; Spurgeon v. Hennessey, 32 Mo. 
A. 83, 87; Fleetwood Sts., 8 Pa. Co. 
210; 312; ‘Trumbo v. Finley, 18 S. C. 
305, 310; State v. Antonio, 5 S. C. L. 
562, 7 SiCii. 776, 783, 3 Wheel. 
Cry GN. Ye) 5085 Thurston v. State, 3 
Coldw. (Tenn.) 115, 118. 

{a] For example.—‘‘The statutory 
phrase ‘to any person’ does not nec- 
essarily mean one person only, but 
will include more than one, when 
that is required to give the statute 
the effect it was intended to have.” 


In re McGhee, 105 Iowa 9, 13, 74 
NW 695. 
{b] “Any” includes “one.”—(1) In 


Com. v. Messinger, 1 Binn: (Pa.) 2738, 
276, 2 AmD 441, it is said that a 
statute affixing a punishment to the 
printing, signing or passing of any 
counterfeit notes of certain banks, 
has always been deemed to authorize 
the infliction of that punishment upon 
eonviction of printing a single coun- 
terfeit note purporting to be a note 
of. one of said banks. (2) So where 
a statute forbids the purchase of any 
pretended rights or titles, the pro- 
hibition is held to extend to the pur- 
chase of one pretended right. Par- 
tridge v. Strange, Plowd. 77, 75 Re- 
print. 2123: (3) By 2 Geo. II ec 25 § 38, 
it is. provided in effect that if any 
person shall steal or take by robbery 
bank notes, bonds, bills, promissory 
notes for the payment of any money, 
etc., he shall be guilty of a felony 
in the same manner as if he had 
stolen “any” other goods of like 
value, etc. It was determined that 
the stealing of a single bank note 
was within the_ statute. Hassel’s 
Case, 2. East P: C. 598.. (4) A stat- 
ute forbidding cruelty to “any of the 
crew” of a vessel means “any one or 
more of the crew.” U. S. v. Harri- 
man, 26 F. Cas. No. 15,311, 1 Hughes 
525, 529. (5) “The object of the 
statute was manifestly to punish ex- 
cessive gaming. We regard the im- 
portant words ‘at any time or sit- 
ting’ as only another way of saying 
‘at any one time or sitting.’ It is 
true the word ‘any’ is indefinite as 
to the particular thing referred to, 
but it is singular, and in connection 
with a name singular means one of 
the particular things indicated. In 
the statute it qualifies both ‘time’ 
and ‘sitting,’ and is equivalent to the 
expression ‘at any one time or sit- 


ene. ty 4 Trumbo v. Finley, 18 S. C. 
[ce] “Any school,” in a _ statute 


providing that it should not affect or 
repeal any special law enacted for 
the benefit of any school, is held to 
be applicable to several schools, the 
court observing that a word imply- 
ing the singular number only in a 
statute may be applied to several 


ANY 


| in which the 
‘fany’’ has the 


persons or things. Kirk v. Rober- 
son, 76 SW 183, 25 Kyl 633. 

33. Anderson L. D. [quot Heyler 

Watertown, 16 S. D. 25, 27, 91 NW 
3347; Bouvier L. D. [quot Peo. v. 
Van Cleave, 187 Ill. 125, 134, 58 NE 
422; Peo. v. Fidelity, ete., Co., 153 Ill. 
25, "36, 38 NE 752, LRA 295]; 
Johnson DA [quot ‘Cox. tv.) -Island 
65 App. Div. 508, 515, 
Purdy v. Peo., 4 Hill 
Johnson  v. 
Southern Pac. GCosrets 
25 SCt 158, 49 L. ed. 363 [rev 117 
Fed 462, 54 CCA 508]; Montclair Tp. 
v: Ramsdell, 107 U. S..147, 2 SCt 391, 
27 L. ed. 431; Chicot County v. Lewis, 
103 U. S. 164, 167, 26 L. ed. 495; New 
England Mar. Ins. Co. v. Dunham, 11 
WalliiGaenis) 520s ed5no 0:55 sexy: 
New Orleans City Bank, 3 How. wel 
S2)) 292, 429301) Te ed: 603; Wha S® ve 
Palmer, 3 Wheat UES) 610, 631, 4 
L. ed. 471 > U.S ve Chicago: ete., R. 
Co., 157 Fed. 616, 617; U. S. v. Atlan- 
tic Coast, Line R. Co., 153 Fed. 918, 
923; Armour Packing Co. v. U..S., 
153: Fed. 1,9, 82-CCA/135, 14 LRANS 
400 [aff 209 'U. S. 56, 28 SCt 428, 52 
L. ed. 681]; In re Mitchell, 116 Fed. 
87, 94; Matz v. Chicago, etce., R. Co., 
85 Fed. 180, 184; Dixon v. Western 
Union Tel. Co., 68 Fed. 630, 634; 
Erie Wringer Mfg Co. v. National 
Wringer Co., 638 red, 248, 249; Mar- 
vin v. Maysville Sit kee etc., Co., 49 
Fed. 436; Andrews v. Hames, 15 Fed. 
109; Harris v. Allen, 15 Fed. 106; 
Taylor v. Hutchinson, 145 Ala. 202, 
205, 40 S 108; Millard v. State, 24 
Ala. 209, 229; Peo. v. Perales, 141 
Cal. 581, 583, 75 P 170; Davidson v. 
Dallas, 8 Cal. 227, 239; In re Mills 
Sings; ) 14 Cale 2A.,.512, 5139001 2eP 582; 
New York, etc., R. Co. v. Stevens, 81 
Conn. 16, 20, 69 A 1052; Sussex Coun- 
ty v. Jacobs, 11 Del. 330, 336; Moore 
v. Miller, 5 App. (D. C.) 413, 435; 
Garrison v. Perkins, 137 Ga. 744, 750, 
74 SH 541; Fort v. State, 92 Ga. 8, 18 
SE 14, 23. LRA 86; Du Bignon v. 
Tufts, 66 Ga. 59, 61; Savannah vy. 
Solomon’s Lodge No. 1 F. & A. M., 
53 Ga. 93, 94; Peo. v. Van Cleave, 187 
Tll. 125, 134, 58 NE 422; West Chi- 
cago Park Comrs. v. McMullen, 134 
Tll. 170, 179, 25 NH 676, 10 LRA 215; 
Mt. Olive Coal Co. v. Hughes, 45 Ill. 
A. 566, 569; Indiana, etc., Coal Co. 
v. Neal, 166 Ind. 458, 464, 77 NE 
850, 9 AnnCas 24; Ludwig v. Corey, 
158 Ind. 582, 595, 64 NE 14; Baxter v. 
Kiteh,  37..dnd. -5545 sWihite iv. .Mer- 
guson, 29 Ind. A. 144, 64 NE 49, 53; 
U..S.-v. Cohn, 2 Ind. T. 474,.52, SW 
38; Eckerson vy. Des Moines, 137 Iowa 
452, 467, 115 NW 177; Winnebago 
County State Bank v. Hustel, 119 
Iowa 115, 118, 93 NW 70; State v. 
Haug, 95 Iowa 413, 418, 64 NW 398, 
29 LRA 390; Dubuque County v. Du- 
buque, ete., R. Co., 4 Greene (lowa) 
1, 4; State v. Bancroft, 22 Kan. 170, 
205; Covington v. Cincinnati, etc, R. 
Co., 144 Ky. 646, 648, 139 SW 854; 
Thomas v. Thomas, 110 SW 853, 855, 
33 KyL 700; State v. Kaufman, 98 
Me. 546, 549, 57 A 886; McComas v. 
Amos, 29 Md. 132, 141; Livermore v. 
Swasey, 7 Mass. 213, 227; Burton v. 
Tuite, 78 Mich. 363, 365, 44 NW 282, 
7 LRA 73; McDade v. Peo., 29 Mich. 
50, 54; Merrill First Nat. Bank v. 
Harper, 61 Minn. 375, 387, 63 NW 
1079; State v. Simmons, 70 Miss. 485, 
494, 12 S 477; Furlong v. State, 58 
Miss. 717, 733; Sharkey v. State, 33 
Miss. 353, 354; Dowling v. State, 13 
Miss. 664, 668; State v. Weber, 205 
Mo. 36, 46, 102 SW 955, 10 LRANS 
1155, 12 AnnCas 382; Logan v. Small, 
43 Mo. 254, 256; State v. Williams, 
35 Mo. A. 541, 546; Mills v. State, 53 


| Nebr. 263, 275, 73 NW 761; Alexander 


v. Overton, 22 Nebr. 227, 228, 34 NW 
629; Virginia, etc., R. Co. v. Ormsby 
County, 5 Nev. 341, 348; Stevens v. 
Meserve, 73 N. H. 293, 297, 61 A 420, 
111 AmSR 612; State v. Crowley, 39 
N. J. L. 264, 269; Rogers v. Brown, 


.. 


word is very frequently used, 
meaning of ‘‘all’’ or ‘‘every,’’ 3% 


20 Ned. Le 119, 122;°Tillow v. Britton, 
9 N. J. L. 120, 128; Montclair Tp. v. 
New York, ete, R. Co., 45 N. J. Ea. 
436, 442, 18 A 242; In re Simmons, 
203 N. Y. 241, 249, 96 NE 456; Dan- 
ziger v. Simonson, 116 N. Y. 329, 334, 
22 NE 570; Hyatt v. Taylor, 42 N. Y. 
258, 262; Agawam Bank v. Strever, 
18 N. -Y.1 502) 5105" Peol v.c@lark, iv Né 
Y. 385, 390, 2 Edm. Sel. Cas. 280, 11 
NYLegObs 4; Weinstein v. Sinel, 133 
App. Div. 441, 444, 117 NYS 346; Peo. 
v. Lewis, 127 App. Div. 107, 116, 111 
NYS 398; Cox v. Island Min. Co., 65 
App. Div. 508, 515, 73 NYS 69; Egan 
v. Laemmle, 5 Mise. 224, 227, 25 NYS 
330; Heaton v. Wright, 10 HowPr 
(CN. Y.)) 79,9833 Purdy wioPeos) 4 eilie 
(N. Y.) 384, 394; Hines v. Wilming- 
ton, etc., R. Co., 95 N. C. 434, 440, 59 
AmR 250; Smith Bridge Co. v. Bow- 
man, 41 Oh. St. 37, 52, 52 AmR 66; 
Todd v. Todd, 27 Oh. Cir. Ct. 224; 
James v. State, (OKT 3 CravA.), Has Pp 
226, 229, 33 LRANS 827; Faggard vy. 
State, 87 Ol. -Or,: 11593 166, 104°P 930; 
Peterson v. Delaware River Ferry 
Co., 190 Pa. 364, 365, 42 A 955; Wil- 
liams v. Ivory, 173 Pa. 536, 542, 384 A 
291; Leonard v. Com., 112 Pa. 607, 
623, 4 A 220; Buckwalter v. Black 
Rock Bridge Cos, 38) Pais 2815) 2872 
Monongahela, etc., Co. v. Coon, 6 Pa. 
379, 383, 47 AmD 474; Heyler v. 
Watertown, 16 S. D. 25, 27, 91 NW 
334; Jones v. Whitworth, 94 Tenn. 
602, 609, 30 SW 736; McCuiston v. 
Fenet, (Tex. Civ. jay, 144 SW 1155, 
1157; Cooper v. Utah, ete., R. Co., 35 
Utah 570, 584, 102 P 202, 136 AmSR 
1075; Tarbell v. Gifford, 79 Vt. 369, © 
371, 65 A 80; Moore v. Virginia, etc. 
Co., 28 Gratt. (69 Va.) 508, 516, 26 
AmR 373; Raines v. Watson, 2 W. 
Va. 371, 390; Michels v. State, 115 
Wis. 43, 48, 90 NW 1096; Purtell v. 
Chicago, etc, RY Cor, 0%4 Wis. 132, 134, 
42 NW 265; Hanson v. Bichstaedt, 69 
Wis. 538, 545, 35 NW 30; Ward v. 
Long, [1906] 2°Ch 


Mason, 22 

D. 193; Ex p. Norris, 
728: Reg. v. Rowlands, 
85Qs'B: D. 2303 Manchester Tp: v.Sti 
Pancras, 4 Q. B. D. 409; Powell v. 
Howells, ERS OsaB 654; Ex 'p. 
Harper, 21 Ch. D: 537; Beckett v. Sut- 
ton, 9Che D6 468 The Blessing, 3- 
P. D. 35; Liverpool v. Tomlinson, 7 
D. & R. 556, 16 HCL 295; Reg. v. ASh- 
ton, 1 E. & B. 286, 72 ECL 286, oo 
Reprint 444; Luff v. Leaper, 36 J 
54; Danford v. Taylor, 20 L. T. 
N. S. 483; Foot v. Baker, 5 M. & G. 
335, 44 HCL. 181, 134 Reprint boss 
Logan Vv. Winnipeg, 8 Man. 314; Bar- 
rett v. Winnipeg, 7 Man. 273, 318; Bx 
Pp Renaud, 14 Ni B:) 273, 287; Bour- 
gon v. Cumberland, 22 Ont. L. 256, 
259, 16 OntWR 583, 17 OntWR 438, 
1 OntwN 1012, 2 ‘OntwN 244; Re 
Brewer, 19 Ont. L. 411, 416, 13 Ont 
WR 954, 1087; McBean v. ‘Kinnear, 
23 Ont. 313, 319. Compare State v. 
Middletown a ene Co:;) 652N) a eds 
73, 75, 46 A 569; Cope v. Doherty, 2 
DenGe Sele 614, 623, 59 EngCh 482, 
44 Reprint 1127. 

In (Purdy wv: (Peo., 4... Bill 1 CNS vey 
384, 413 [quot Cox Vv. Island, ete., Co., 
65 App. Div. 508, 515, 73 NYS 69], the 
court said: “However, if we apply 
the rule to this case, and seek to as- 
certain the meaning of the words by 
examining the context, it will be 
found that in every section of the 
constitution where the words ‘every’ 
and ‘any’ are used, it is in the sense 
defined by Johnson. The word 
‘every’ occurs fifteen, and ‘any’ 
twenty-five times in the constitu- 
tion, and in no instance is either of 
them used in a limited sense, as 
meaning some; but, on the con- 
trary, they are invariably employed 
ze the sense of all, or each one of 
a 

[a] For example.—(1) Where 2 
testator devised one moiety of cer- 
tain freehold property unto and be- 


I pi 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


®feach,’’ 84 ‘each one of all,’’?> without limita- 


tion.*6 


[§ 5] 


to persons or to things.** 


E. May Apply to Persons or to Things. 
In all its senses the word applies indifferently either 


ANY 


[§ 6] F. Term in Various Phrases. 


(S.COR] 288 


Phrases in 


which the word has been used have received judicial 


interpretation, such as ‘‘any act,’’ °§ 
neglect, or default whatsoever,’’ *® ‘‘any action,’’ 4° 


‘fany act, 


‘any additions,’’*1 ‘‘any adjoining municipality,’ 4? 


tween William, Thomas, and David|}SW 955, 10 LRANS 1155, 12 AnnCas 


P, in equal shares, and the heirs of 
their bodies respectively, lawfully 
begotten, and, in default of such 
issue of any of them, unto M P, her 
heirs and assigns, forever, it was 
held that cross remainders were cre- 
ated by implication between William, 
Thomas, and David P, and that the 
words “of any of them” must be 
construed to mean “of all of them.” 
Powell v. Howells, L. R. 3 Q. B. 654, 
656. See also Holmes v. Meynel, T. 
Raym. 452, 83 Reprint 236, 10 ERC 
822. (2) Where a statute provided 
that “any unpaid stock’ should be a 
fund for the payment of “any debts 


due from the corporation.” It was 
held that “any” was used in the 
sense of “all.” The court said: 


“What is made a fund for the pay- 
ment of debts? ‘Any unpaid stock.’ 
What debts are contemplated? 
debts due from the corporation.’ 
unpaid stock’ means all unpaid stock, 
and ‘any debts due from the corpora- 
tion’ means all debts due from the 
corporation—that is to say, all unpaid 
stock shail be a fund for the payment 
of all debts of the corporation. No 
subscriber for unpaid stock can _es- 
cape liability, and no corporate debt 
shall go unpaid, so far as the capital 
stock is concerned.” Jones v. Whit- 
worth, 94 Tenn. 602, 609, 30 SW 736. 
(3) In construing a statute regulat- 
ing foreign insurance companies 
which provided, “it shall be lawful 
for such company or association to 
take risks or transact any kind of 
insurance business in this State other 
than that of life insurance,” the 
eourt said: “The expression ‘any 
kind of insurance,’ will apply to all 
kinds of insurance, the only implied 
limitation being that the insurance 
business transacted shall be such as 
is authorized by the charter of the 
company, or the articles of incorpo- 


ration and law under. which it is 
organized.”’ Peo. v. Fidelity, etc., 
Cone 5 Shel 22579 86. 880 NE 52; 
| 26 LRA 295. To same effect Peo. v: 
VanCleave, 187 Ill. 125, 58 NE 422. 

84. Danziger v. Simonson, 116 N. 
Wei 329, 334, 22 NE 570; (Egan: ‘v- 


Laemmle, 5 Mise. 224, 227, 25 NYS 
330, 332 (“any lienor’ may enforce, 
ete.); Hines v. Wilmington, etc., 4 
' Co., 95 N. C. 434, 440, 59 AmR 250; 
Galbraith v. Galbraith, 3 Serge. & R. 
(Pa.) 392, 393 (‘to the grantees or 
any of them, their or any of their 
heirs or assigns’’). 
35. Purdy v. Peo., 4 Hill (N. Y.) 
413 [quot Cox v. Island, etc., 
65 App. Div. 508, 73 NYS 69, 
P 74). 


86. Louisiana Citizens’ Bank v. 
Parker, 192 U. S. 78, 81, 24 SCt 181, 
48 L. ed. 346; Armour, etc., Co. v. U. 
Si-153 [edi U, 16, 6 82/iCCA!, 135,, 14 
LRANS 400 [aff 209 U, S. 56, 28 SCt 
428, 52 L. ed. 681]; In re Mitchell, 
116 Fed. 87,-94; Angerhoefer v. Brad- 
street Co., 22 Fed. 305, 307; Millard 
wie balls i4nAlat 1209) 8229: Peo... vi 
Perales, 141 Cal. 581, 588, 75 P 170; 
In re Mills Sing, 14 Cal. A. 512, 514, 
112 P 582; Mechanics’ etc., Bank’s 
App., 31 Conn. 63, 68; Sussex County 
v. Jacobs, 11 Del. 330, 336; DuBignon 
v. Tufts, 66 Ga. 59, 61; Mobile, etc., 
R. Co. v. Davis, 130 Tll. 146, 150, 22 
NE 850 [quot Cleveland, etc., R. Co. 
v. Baker, 106 Ill. A. 500]; Mt. Olive 
Coal Co. v. Hughes, 45 Ill. A. 566, 
569: Rankin v. Pitkin, 50 Iowa 313, 


316; Dubuque County v. Dubuque, 
etc., R. Co., 4 Greene (Iowa) 1, 4; 
State v. Kaufman, 98 Me. 546, 549, 


57 A 886; Rollins v. Rice, 60 Minn. 
358, 360, 62 NW 325; State v. Sim- 
mons, 70 Miss. 485, 494, 12 S 477; 
Furlong v. State, 58 Miss. 717, 733; 
State v. Weber, 205 Mo. 36, 46, 102 


382; Hyatt v. Taylor, 42 N. Y. 258, 
262; Todd v. Todd, 27 Oh. Cir. Ct. 
224: James v. State, (Okl. Cr. A.) 113 
P 226, 229, 33 LRANS 827; Faggard 
v. State, 3 Okl. Cr. 159, 162, 104. P 
930; Leonard v. Com., 112 Pa. 607, 
615, 4 A 220; Cooper v. Utah Light, 
etc., Co., 85 Utah 570, 584, 102 P 202, 
206, 186 AmSR 1075; Mason v. Ash- 
land, 98 Wis. 540, 544, 74 NW 357; 
Koch v. Ashland, 88 Wis. 361, 363, 
53 NW 674; Ward v. Long, [1906] 2 
Ch. 550; Faulkner v. Rex, [1905] 2 
K. B. 76. See also Johnson v. South- 
ern, ete. Res Coy 196.) Ui Sit lye dt 25 
SCt 159, 49 L. ed. 363 [rev 117. Fed. 
46213. Us S.. ve:Chicago,! etec.37R. .Co:, 
157 Fed. 616,. 619; U. S. v. Atlantic 
Coast Line R. Co., 153 Fed. 918, 923; 
Merritt .v. Peo., 169 Ill. 218, 221, 48 
NE 325; Steinhardt v. Baker, 20 Misc. 
470, 472, 46 NYS 707 [aff 25 App. 
Div. 197, 49 NYS 357]. 

Construction refused. — (1) 
“Any,” in a statute, authorizing a tax 
collector to sell township school 
lands on the written petition of a 
majority of the male inhabitants of 
such township, and providing that, if 
any tract is offered and not sold, it 
may be offered again on the first day 
of the next or “any” succeeding term 
of the county court, and so offered 
until sold, without a new petition, 
cannot be construed to mean “each,” 
or “every,” but only “one. indiffer- 
ently,” and therefore land not sold 
when first offered for sale may be of- 
fered for sale and sold at a subse- 
quent term of the county court, with- 
out its having been offered for sale 
at intervening terms. Brown v. 
Rushing, 70 Ark. 111, 122, 66 SW 442. 
(2) A statute provided that for any 
refusal to allow a stock book to be 
inspected by a stockholder the. offi- 
cer or agent so refusing should each 
forfeit, ete. The court held that, 
from the language of.the statute, but 
one penalty could be recovered, and 
that the word “any” was not the 
equivalent of “each” or, ‘every.’ Cox 
v. ‘Paul, 175 N. Y. 328, 330, 67 NE 
586 [mod 65 App. Div. 508, 73 NYS 
69]. 

87. Cox v. Island Min. Co., 65 
App. Div. 508, 515, 73 NYS 69 [mod 
Cox v. Paul, 175 N. Y¥.. 328, 67 NH 
586]; Purdy v. Peo. 4 Hill (N. Y.) 
384, 41 
{a] As determining estates.—(1) 
In cases where construction is neces- 
sary to determine whether an instru- 
ment creates a joint tenancy or ten- 
ancy in common, the distributive 
words “among,” “any,” and “each” 
are used to distinguish estates in 
comynon from joint tenancies, and 
are given controlling effect in deter- 
mining the estates to be tenancies in 
common. Sturm v. Sawyer, Pa. 
Super. 254, 258. (2) A deed of bar- 
gain and sale, wherein the premises 
are conveyed to the grantees, or “any 
of them, their or any of their heirs” 
or assigns, creates a tenancy in com- 
mon. Galbraith v. Galbraith, 3 Serg. 
& R. (Pa.) 392; 393. 

38. Timmis v. Lewis, 15 Que. 
Super. 233, 235, 236 (where, in con- 
struing Rev. St. art 5719, providing 
“that this section does not extend or 
apply to. any action or prosecution 
for the recovery of any,.penalty im- 
posed by any act respecting the sale 
of intoxicating liquors,’’ the court 
said: “The words ‘any act’ mean 
any act of the Legislature of Quebec, 
and not any act of any other parlia- 
ment either Imperial or Canadian’). 
To same effect Reg. v. O’Rourke, 1 
Ont. 464. 

39. The Colon, 6 F. Cas. No. 3,023, 
9 Ben. 354, 355 (holding that, where 
a bill of lading contains a clause ex- 


cepting “any act, neglect, or default 
whatsoever’ of the master or mari- 
ners, and a clause against liability 
for leakage or breakage “when prop- 
erly stowed,” the two clauses “any 
act, neglect, or default whatsoever,” 
and “when properly stowed,” should 
be construed not to exempt the ves- 
sel from responsibility for leakage 
and breakage occurring as the result 
of bad stowage by the master or 
mariners). 

40. See Swedish-American Tel. Co, 
v. Fidelity, etc., Co., 208 Ill. 562, 576, 
70 NE 768 infra this note. See also 
Actions § 1. 

[a] “Any action pending.”—(1) A 
statute which provides that, in any 
action pending in the superior court, 
if either of the parties shali die, his 
executor or administrator may enter 
and prosecute or defend the suit ap- 
Plies to appeals from decrees of 
courts of probate. Stiles’s App., 41 
Conn;,. 3295 333; (2) “*The several 
courts shall have power in any ac- 
tion pending before them upon mo- 
tion, and good and sufficient cause 
shown, and reasonable notice thereof 
given, to require the parties, or 
either of them, to produce books or 
writings in their possession or power, 
which contain evidence. pertinent to 
the issue.’ (2 Starr & GC. St. 2d ed, 
1842 [ce 51, par 9]).” “The court in 
construing this statute said: “The 
words, ‘in any action, pending before. 
them,’ exclude the idea that the evi- 
dence sought to be obtained can only. 
be acquired by a bill of discovery. 
‘Any action’ includes a suit at law,. 
as well as a bill. in chancery.” 
Exredion Amatican Tel. Co. v. Fi- 

elity, etc., Co., 208 Ill: 562, 5 
70 NE 768. ee lat 

41. McBean y. Kinnear, 23 Ont. 
313, 319 (where the court said: “The 
present contract provides that ‘any’ 
additions required, ‘and for addi- 
tional work’ (which I think must be 
read to apply to the ‘any additions’ 
previously referred to) the price is 
to be agreed on. The word ‘any’ ap- 
pears to me necessarily to include 
‘all’ additions that might be required 
to be made’). 

[a] City additions.—An original 
gas franchise to which plaintiff suc- 
ceeded authorized it to lay gas pipes 
and extend the service throughout 
the city, and throughout any addi- 
tions that might thereafter be made 
to the city. It was subsequently 
amended by authorizing the laying, 
of pipes and the extension of the ser- 
vice throughout the city and through- 
out “any addition thereto,” and later 
a new franchise was granted au- 
thorizing the maintenance of a gas 
factory to supply gas in the city as 
the boundaries thereof were and 
might thereafter be. It was held 
that the words “any addition there- 
to” were not limited to the unplatted 
areas within the then city limits, 
and that, on the taking in of addi- 
tional. territory, the franchise at- 
tached to it at once and authorized 
plaintiff to extend its mains through- 
out the same. Seattle: Lighting Co. 
v. Seattle, 54 Wash. 9, 11, 102 P 767, 
18 AnnCas 1111. 

42. Bayliss v. North Arlington 
Borough, 80 N. J. L. 124, 125, 76 A 
1024 (where, in construing a statute 
providing that it shall be lawful for 
the board of aldermen or other gov- 
erning body of any municipal corpo- 
ration in this state owning or con- 
trolling waterworks to make _ con- 
tracts with “any adjoining municipal 
corporation,” or with any private 
corporation therein, to furnish a sup- 
ply of water for public or private 
uses, etc. it was held that. the 
phrase “any adjoining municipal 
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‘fany advantage,’’?43 ‘‘any 


attempt,’’*® ‘‘any attorney at 


bank,’’ 5? ‘‘any banking institution,’’ >? ‘‘any bank 
7753 ““any bene- 


-.. or... jomt-stock company, 


corporation” referred to municipali- 
ties whose corporate territories were 
contiguous). 

43. Frederick v. Shane, 32 Iowa 
254, 256 (where, in construing Const. 
art 1 § 18, declaring that private 
property shall not be taken for pub- 
lic use without just compensation 
first being made, ete., as soon as the 
damages shall be assessed by a jury, 
which shall not take into considera- 
tion ‘any advantage” that may result 
to said owner on account of the im- 
provement for which it is taken, it 
was held that the expression ‘any 
advantage” meant all benefits of ev- 
ery kind-that might result, inciden- 
tal, indirect, consequential and re- 
mote benefits, as well as direct and 
immediate). Compare Weir v. St. 
Paul, etc., R. Co., 18 Minn. 155, 160 
infra note 54. 

44. Missouri, etc. R. Co. v. De- 
mere, (Tex. Civ. A.) 145 SW 623, 626 
(where the words, “any agent,” as 
used in a statute authorizing service 
of process on any agent making con- 
tracts for the transportation of pas- 
sengers or freight over the line of 
railway of any foreign corporation 
doing business in the state, were 
construed to mean any agent who 
sells tickets or makes contracts of 
transportation over the line of a for- 
eign railroad). 

{a] In an embezzlement statute 
these words “include every agent, 
whether of an individual, a partner- 
ship, a corporation, or a state, who 
does the acts thereafter named.” 
State v. Bancroft, 22 Kan. 170, 205. 

45. In re Shearer, 158 Fed. 839, 
841 (construing the Naturalization 
Act of June 29, 1906). 

46. Stout v. Simpson, 34 Okl. 129, 
133, 124 P 754 (construing the Origi- 
nal Seminole Agreement of Dec. 16, 
1897 [30 St. at L. 567 ¢ 542]). 

47. Ludwig v. Cory, 158 Ind. 582, 
594, 595, 64 NE 14 (holding that 
“any applicant,’ in the statute regu- 
lating the granting of licenses under 
the intoxicating liquor acts, means 
“any and all applicants” or “every 
applicant). See also White v. Furge- 
son, 29 Ind. A. 144, 64 NE 49, 53. 

48. Phelps, ete. Co. v. U. S., 142 
Fed. 213 (used in the Customs Ad- 
ministrative Act sy including boxes 
containing lemons). 

49. Tks White, 163 Pa. 388, 401, 
30 A 192 (where, in construing a 
codicil in which the testator directed 
that if “any attempt” was made to 
withdraw his grandson from the cus- 
tody of his executor by “his father 
or any other person” then the provi- 
sion made for him in his will should 
pe inoperative, the court said: 
“what then did he mean by the 
words ‘any attempt? If he meant 
to include unsuccessful and aban- 
doned attempts then it might happen 
that the custody of the child _ might 
continue in his executors and fam- 
ily, and yet all provision for his edu- 
cation and support be forfeited. This 
was not the testator’s thought. He 
wished to make the legacy depend on 
the continued custody of the child so 
that he might be suitably educated if 
he remained with his mother’s rela- 
tives. The attempt against which 
the testator tried to guard was not 
an abortive one that should leave the 
custody unchanged, but a successful 
one that should change the custody. 
The idea of a surrender as the result 
of correspondence he evidently did 
not entertain’’). 

50. McClure v. Bowles, 5 OhS&CP 
288, 290 (where it was said that the 
phrase “any attorney at law” in a 
power of attorney to confess judg- 
ment “indicates no particular attor- 
ney as distinguished from all other 


J agent,’’44 ‘any 
alien,’’ 4° ‘‘any allotment,’’ #* ‘‘any applicant,’’ 47 
‘fany article of imported merchandise,’’4* ‘‘any 


ANY 


66 


seal,’’? 57 ‘‘any 


law,’’5° ‘¢any 


attorneys, and therefore ‘fails to 
identify any person at all as the one 
clothed with authority. ...A grant 
to ‘any attorney’ is a grant to no 
one any more than' to another one, 
and hence is not of such definiteness 
as to constitute any grant atall. But 
I am under the necessity of conclud- 
ing that this question must be held 
to be foreclosed by the custom of 
courts of last resort in their deal- 
ings with such cases. I am not able 
to ignore that very many cases of 
cognovits have arisen wherein the 
words ‘any attorney at law’ appear 
to have been used, and wherein the 
courts have without question as- 
sumed the phraseology to be suffi- 
cient’’). 

51. Baldwin v. Hitchcock, 12 N. B. 
310, 311 (where the court said: “The 
words ‘any bank’ must here be taken 
to mean any bank in the place where 
the note was made; for it would be 
absurd to suppose that the makers 
are required to keep funds for the 
payment of the note in banks all over 
the world’). 

{a] Incorporated bank included.— 
In re Leavenworth Sav. Bank, 15 F. 
Cas. No. 8,165, 4 Dill. 363, 366. 

{b] National bank included.—El- 
mira Sav. Bank v. Davis, 73 Hun 357, 
360, 26 NYS 200 [aff 142 N. Y. 590, 
387 NE 646, 25 LRA 546]. 

52. State v. Kelsey, 89 Mo. 623, 
626, 1 SW 838 (not including a pri- 
vate banker). 

53. State v. Simmons, 70 Miss. 
485, 494, 12 S 477 (as meaning all 
incorporated. associations having 
stock). 

54. Weir v. St. Paul, etce., R. Co., 
18 Minn. 155, 160 (where, in con- 
struing a statute providing that the 
commissioners shall determine and 
appraise to the owners of land pro- 
posed to be taken the amount of 
damages arising to them respectively, 
from the taking thereof, after mak- 
ing due allowance for any benefit 
that such owners may respectively 
derive from the railroad, the court 
said: ‘Now, if the phrase ‘any bene- 
fit?’ were to be construed to include 
all the benefit which the land-owner 
may receive, whether peculiar to 
him or common to himself and the 
whole community or neighborhood, 
the law would certainly infringe that 
provision of the constitution which 
requires compensation to be made 
for private property taken for public 
uses. ... But it is not necessary to 
impute to the phrase ‘any benefit’ 
any such signification. It may well 
be taken to mean any benefit such 
as is in its nature proper to be de- 
ducted; that is to say, any benefit 
special to the land-owner, and not 
shared by the community in common 
with him. Benefit in this sense 
might be deducted with perfect pro- 
priety, as has several times been held 
by this court”). Compare Frederick 
v. Shane, 32 Iowa 254, 256 supra note 
43. See Eminent Domain [15 Cve 
764]; Highways [37 Cye 2421: Mu- 
nicipal Corporations [28 Cye 1079]. 

55. Newcomb v. Kloeblen, 77 N. 
J. L. 791,, 794; 74,A 511; 39 LRANS 
724 (where, in construing a guaranty 
to the effect that “I will be respon- 


sible for any bill that my son James |! 


will make,’ it was held that the use 
of the word “any’’ did not limit the 
guaranty to the bill of goods pur- 
chased at the time of the delivery of 
the guaranty, but that the guaranty 
was a continuing one). 

56. Purdy v. Peo., 4 Hill (N. Y.) 
384, 894 (as including public as well 
as private corporations). 

57. Furlong v. State, 58 Miss. 717, 
a embracing all bonds of every 
sort). 


fit,’’ 5+ ‘any bill,’’5> ‘‘any body politie or corpo. 
rate,’’°® ‘‘any bond, obligation, or contract, under 


borough,’’5® ‘‘any borrower,’’ 5® 


“any bridge,’’ ®° ‘‘any building,’’ ° ‘‘any business 
connected with,’’ 
‘fany canal,’’ ** ‘‘any candidate voted for at any 


etc.,°2 ‘any business office,’’ 


58. Com. v. Montrose Borough, 52 
Pa. 391, 392 (used, in an act, as re- 
ferring only to boroughs created af- 
ter the passage of the act). 

59. Fidelity Ins., etc., Co. v. Scran- 
ton, 102 Pa. 387, 393 (where, in con- 
struing a statute authorizing “ ‘any 
borrower’ to contract ‘for the pay- 
ment, in addition to interest, of any. 
and all sums assessed or to be as- 
sessed for taxes upon the loan or its 
interest,’’”’ the court said: “The 
learned judge thought this: did not 
apply to municipalities, but for this 
opinion he gives no reason. That 
it does apply to corporations other 
than municipal cannot well be de- 
nied, for the words ‘any borrower’ 
can certainly not be confined to nat- 
ural persons; the words are entirely 
too extensive in their meaning to ad- 
mit of such a construction”). 

60. Purtell v. Chicago Forge, etc., 
Co., 74 Wis. 132, 134, 42 NW 265 (as 
including a railroad bridge). To 
Same effect Smith Bridge Co. v. 
Pepin 41: Oh. Sti: 37, 52; 52) AmR 


61. National Fireproofing Co. v. 

Huntington, 81 Conn. 632, 633, 71 A 
911, 129 AmSR 228, 20 LRANS 261 
[cit State v. Kilburn, 81 Conn. 9, 11, 
69 A 1028, 129 AmSR 205] (where, 
construing a mechanics’ lien law, the 
court said: “It is clear, however, 
that they could not be construed to 
embrace buildings belonging to the 
State. ... Nor do they include any 
public buildings, belonging to corpo- 
rations or communities created by 
the State as governmental agencies 
for purely public purposes, to defray 
the cost of which they can freely ex- 
ercise the power of taxation”). 
_ f(a] “Any building or other place,” 
in the Inland Revenue Act § 75, in- 
cludes a private residence. ~Du- 
quenne y. Brabant, 25 Que. Super. 
451, 456. 

{b] Buildings of same. class.— 
The words, “any building,” last used 
in a statute providing that every 
person who shall set fire to any 
building mentioned in the preceding 
sections, or to any other material, 
with intent to cause any such build- 
ing to be burned, or shall by any 
other means attempt to cause “any 
building” to be burned, shall be pun- 
ished by imprisonment, etc., should 
be. construed as meaning every 
building mentioned in the preceding 
sections, as it cannot be supposed 
that the legislature meant, by this 
general phrase, to go beyond the ob- 
jects intended to be protected by the 
earlier and definite provisions. Mc- 
Dade v. Peo., 29 Mich. 50, 54. 

62. Missouri, etc., R. Co. v. Mott, 
98 Tex. 91, 98, 81 SW 285, 70 LRA 
579 (where “any business connected 
with said railway or incident there- 
to” was construed as not covering ~ 
the establishment of stockpens to the 
damage of adjacent property). 

63. State v. Myers, 126 Mo. A. 
544, 549, 104 SW 1146 (of a corpora- 
tion). See Corporations [19 Cye 
1267; 32 Cye 5601. 

64 Burke v. Snively, 208 Til. 328, 
340, 341, 70 NE 327 (where, in con- 
struing a constitutional provision 
that ‘the General Assembly shall 
never loan the credit of the State... 
in aid of ... canals: Provided, that 
any surplus earnings of any canal 
may be appropriated for its enlarge- 
ment or extension,” the court said: 
“The words ‘any canal’ were no 
doubt used in the proviso in an ex- 
cess of caution, in order that the 
proviso might apply as well to any 
other canal of which the State might 
possibly afterward become the owner, 
in order [that] the restriction might 
be general and uniform, but it could 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


election,’ © ‘‘any ear,’’®* ‘fany earrier or other 


bailee,’’ ®&* ‘‘any case,’’® ‘‘any 


casual vacaney,’’ *° 


in no contingency apply to 
not owned by the State’’). 

65. Johnson v. Casnovia 
Canvassers, 101 Mich. 187, 
NW 412 (as not covering village, 
school district, and other elections 
'for lesser offices); Belknap v. Ionia 
County Bd. of Canvassers, 94 Mich. 

516, 54 NW 376 (as not applying toa 
candidate for congress). 

66. Schlemmer v. Buffalo, ete., R. 
Cos, 2055.0 11105. 2feSCer407s wok 
L. ed. 681 (embracing a steam shovel 
ear); Johnson v. Southern Pae. Co., 
196 U. S.:1, 16,.25 SCt 158, 49 L. ed. 
363 [rev 117 Fed. 462, 54 CCA 508 
Geol Us StiiverChicaco, ete, ks (Co.; 
157 Fed. 616)] (as covering all kinds 
of cars running on rails, including 
locomotives and dining cars). Con- 
struing the same statute requiring 
“any car’? used in interstaie traffic 
to be equipped with automatic coup- 
lers and to similar effect U. S. v. At- 
lantic Coast Line R. Co., 153 Fed. 
918, 923; State v. Kelly, 71 Kan. 811, 
818, 81 P 450, 70 LRA 450, 6 AnnCas 


298. 

67. Faggard.v. State, 3. Okl. .Cr, 
159, 162, ero P 930 [eit Wallis v. 
State, 54 Ark. 611, 16 SW 821; State 
Ws Broderick, 7 Mo. A. 194 (holding 
that the statute defining the crime of 
embezzlement by “any carrier or 
other bailee’ is not confined to 
bailees of the generic class “car- 
riers,’ but embraces all bailees). 

68. Richardson v. Ainsa, 218 U. S. 
/ 289, 297, 31 SCt 23, 54 L. ed. 1044 
(used in act of March 3, 1891, as re- 
ferring not only to proceedings by 
_ the claimant but also to proceedings 
on behalf of the government); Lit- 
ton v. Com., 101 Va. 833, 845, 44 SE 
923 (as covering a criminal case). 
See also Actions § 24. 

[a] Issuance of dedimus potesta- 
tem.—(1) ‘Any case’ in Rev. St. § 
866, authorizing a dedimus potesta- 
tem to take depositions according to 
common usage to be issued in any 
ease in which it is necessary, in- 
cludes criminal as well as civil cases. 
U. S. v. Cameron, 15 Fed. 794, 795, 5 
McCrary 93. (2) In construing the 
same statute the court said: “It is 
very clear that the words ‘in any 
case’ do not mean broadly any case 
where one of the parties to a con- 
troversy desires the evidence of a 
foreign witness, but any case of 
which the court, granting the com- 
mission, has jurisdiction. The cause 
must be one pending in the court and 
not before some other tribunal or 
' officer over. whom the court has no 
power or control.” | U. v. Hom 
Hing, 48 Fed. 635, 637. 

69. U.S. v. Cask of Gin, 3 Fed. 20, 
21 (where, in construing a statute 
providing that all distilled spirits 
found in “any cask” containing five 
gallons or more, which has not there- 
on the mark and stamp required by 
law shall be forfeited to the United 
States, it was held that it did not 
apply generally to such spirits found 
in all casks whatever, but refers to 
such casks and in such quantities as 
by other sections of the statute are 
required by law to be marked and 
stamped). 

70. York Tramways Co. v. Wil- 
lows, 8 Q. . D. 685, 694 (used in 
articles of incorporation as meaning 
any vacancy not occurring by efflux- 
ion of time, that is, a vacancy oc- 
curring by death, resignation, or 
bankruptcy). 

71, In.re. Dod, [1905] 1.Ch. 442, 
452 (used in the Charitable Trusts 
Act as not including an endowment 
indirectly connected with the ca- 
thedral or church, but over which the 
dean and chapter have not any con- 
trol, which does not form a portion 
of the capitular estates, and which 
is not held: by them upon any trates. 

72. Grand Rapids, ete, R. 
Kalamazoo Cir. Judge, 154 Mich. °493, 


a canal 


Bd. of 
19 2598D9. 


‘fany cathedral or collegiate 


ANY 


{ 


eask,’’ ® ‘any 


ehild,’’ *® 
494, 117 NW 1050 (including “any 
eriminal action” or “any civil ac- 
tion’); Logan v. Small, 43 Mo. 254, 


256 (as embracing any civil cause). 
See also Actions §§ 26, 

fa] “Any cause or matter, civil or 
criminal,” is intended to cover every 


proceeding, of whatever character, in 


any court, of whatever kind, and, 
therefore, will cover a proceeding to 
establish the right of a voter in a 
court of revision. Rex v. Lake, 11 
CanCrCas 37, 39. ; 

{b] Any existing cause implied.— 
In construing a contract for personal 
services wiiich provided that ‘‘the re- 
fusal to go on a second year could be 
justified only by ‘written notice... 
of any cause of dissatisfaction on or 
before January 1, 1893,’” the court 
said: ““Any cause’ plainly means 
‘any existing cause,’ or ‘any cause re- 
lied on.’ Defendants, therefore, 
could not be allowed to prove other 
causes.”’ Hughes y. Gross, 166 Mass. 
61, 67,. 48° NE) 1081, 55 AmSR 375, 32 
LRA 620. 

[ec] “From any cause” in a stat- 
ute providing for the appointment of 
a special administrator ‘‘when there 
is delay in granting letters testamen- 
tary or of administration, from any 
cause,’ means from any legal cause. 
State v. Second Judicial Dist. Ct., 34 
Mont. 226, 228, 85 P 1022. 

[d] “Any cause not within the 

power of the railroad company to 
prevent.”—In construing a_ statute 
providing a penalty in case of delay 
in shipment by a common carrier, the 
court said: “It is thereby made a 
defense in an action to enforce one 
dollar a day demurrage that certain 
conditions in fact exist. In their 
enumeration, the general expression 
‘or any cause not within the power 
of the railroad company to prevent’ 
is preceded by ‘strikes, public ca- 
lamities, accident,’ and is followed 
by ‘inclement weather’ and by ‘any 
cause not in the power of said ship- 
per or consignee to prevent. If these 
words had been placed at the end, in- 
stead of in the middle, of the sen- 
tence, no considerable difficulty 
would have been presented. The ex- 
ceptional circumstances, however, 
which precede and follow, are sub- 
stantially of the same nature. They 
all belong to the class of causes of 
delay over which the railroad com- 
pany had no control and for the ef- 
fects of which it could not reason- 
ably be held accountable. The reason 
for the application of the familiar 
rule ‘ejusdem generis’ fails; or it 
may be more accurate to say that its 
application results in the construc- 
tion for which the state contends. 
Such a conclusion, moreover, is in 
furtherance and not in contradiction 
of the natural sense and obvious 
meaning of the words under consid- 
eration. It is to be noted that the 
restrictive word ‘other,’ which has 
primarily germinated the doctrine of 
‘ejusdem generis,’ is not used, but 
the inclusive word ‘any.’ As to the 
broad construction to be given nepere 
‘other’ has been used, see U. S. 
Bitty, 208 U.S, 3893, 28 SCt 396, BS 
L, ed. 543; State v. Western Union 
Tel. Co., 96 Minn. 13, 104 NW 567; 
Detroit Citizens’ St. R. 
Common Council, 125 Mich. 673, 85 
NW 96, 86 NW 809, 84 AmSR 589; 
State v. Western Union Tel. Co., 165 
Mo: 502,765; “Siw: T7157 
Farmers’ El. Co. v. Chicago. etc., R. 
Co., 110 Minn. 25, 33, 124 NW 819, 19 
AnnCas 1088. 

“Any cause whatever or 
ever” see infra p 245 note 


whatso- 
S20 ce], 


73. See infra p 244 note 88{dl. 
74. Germania F.. Ins. Co. v. Wer- 
ner, 76 Oh. St. 548, 554, 81 NE 980, 


118 AmSR 891, 12 LRANS 456 (where 
the court said: ‘“ ‘In the absence of 
any change increasing the risk with- 
out consent of the insurers, . . .-in 


v. Detroit | 


Hardwick ' 
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church,’’71 ‘‘any eause,’’ ™ ‘‘any certain kind of 
the accepted kinds,’’ 7 ‘“fany change,’’™* ‘‘any 
‘any city, aise 


“any claim, COTES GUAT, 
case of total loss, the whole amount 
mentioned in the policy ... shall be 
paid,’ says the statute. Any change 
in what? Manifestly, in the ‘build- 
ing or structure’ which is insured 
and valued, because only that is the 
subject-matter of the statute and of 
the whole sentence in which the 
phrase ‘any change’ occurs’). 

[a] Breadth of term.—The words 
“any change’ used in an insurance 
statute in the sentence, ‘in the ab- 
sence of any change increasing the 
risk,” “refer to changes occurring 
after the. examination, which is re- 
quired to be made by the company, 
and to the elements making up the 
risk, as they then existed and were 
fixed, which were liable to change, 
and by the change to increase the 
risk. ... This phrase is a general 
term, and in its ordinary meaning, 
refers to and includes any one of 
many changes, or any one of all the 
changes in the elements of the risk 
and refers to and includes any 
change in the amount of the interest 
of the applicant in the building, as 
well as in that of the safeguards 
against fire and other exposures.” 
Henderson v. Ohio Farmers’ Ins. Co., 
2 OhS&CP 189, 2 OhNP 17. 

[b] “Any change in the grade of 
such highway,” in a statute, provid- 
ing that, when the owner of land ad- 
joining a public highway sustains 
special damages to his property by 
reason of any change in the grade of 
such highway, he'shall be entitled to 
the amount of such special damages, 
implies an already existing grade, 
and the statute contemplates the ex- 
istence of a worked highway com- 
pleted and in actual use. Gorham vy. 
New Haven, 76 Conn. 700, 703, 58 A 1. 

75. Douglas v. James, 66 Vt. 21, 
23, 28 A 319, 44 AmSR 817 (used 
in a will as meaning any child of 
every class of children previously 
named; that is, any of the testator’s 
own children, or any of the children 
of his children, that is, any of his 
grandchildren). 

[a] “Any children.’—A testator 
gave all her estate in trust for her 
children who should attain the age 
of twenty-one or should marry with 
a gift over in case she should die 
“without leaving any children sur- 
viving” her. Her only child died in 
infancy after the death of the tes- . 
tator. It was held that such child 
did not take a vested interest and 
that “any children’ would not be 
read as “any such children.” In re 
Edwards, [1906] 1 Ch. 570, 574. 

[b] “Any child or children,” used 
in a will, held to embrace children of 
his wife by second marriage. Scha- 
piro v. Howard, 113 Md. 360, 367, 78 
A 58, 140 AmSR 414. 

76. Wckerson v. Des Moines, 137 
Iowa 452, 467, 115 NW 177 (as em- 
bracing every city in the state now 
existing, or hereafter to come into 
existence, having the qualifications 
prescribed); Com. v. Heller, 219 Pa. 
65, 70, 67 A 925 (as not necessarily 
including all cities in the state); 
Heyler v. Watertown, 16 S. D. 25, 27, 
91 NW 334 (as embracing all of the. 
cities of the state, whether organized 
under special charters or under the 
general laws of the state). 

77. See Spencer v. Kansas City 
Stock-Yards Co. 56 Fed. 741, 745; 
Van Frachen v. Ft. Howard, 88 Wis. 
570, 578, 60 NW 1062; Watson v. Ap- 
pleton, 62 Wis. 267, 92 NW 475. 

[a] “Any claim of any character” 
must not be construed as limited to 
claims arising on contracts, but in- 
cludes as well claims arising on 
torts. Mason v. Ashland, 98 Wis. 
540, 544, 74 NW 357; Van Frachen v. 
Ft. Howard, 88 Wis. 570, 573, 60 NW 
Koch Cg Ashland, 83 Wis. 361, 


“Any claim or demand” 
against a city held to include a cause 
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commodities,’ 78 ‘‘any communication,’?7® ‘‘any 
any contract,’’ 54 


consideration,’’ 8° ‘* 


of action for negligence in supplying 
plaintiff with tools while in the em- 
ploy of a city. McCue v, Waupun, 
96 Wis. 625, 627, 71 NW 1054. 

{[c] “Any claim or demand of 
whatsoever nature’ embraces claims 
arising on torts. Van Frachen v. Ft. 
Howard, 88 Wis. 570, 573, 60 NW 1062. 

[d] “Any claim against the 
Crown” is sufficiently comprehensive 
to include torts. Quebec v. Reg., 24 
Can. S. C. 420, 427. 

[e] “Any claim for money” in a 
statute providing that the owner of a 
claim may bring suit, “‘when any 
claim for money against an estate 
has been rejected by an executor or 
administrator either in whole or in 
part’... do not mean both the debt 
and lien that may exist for securing 
its payment, but only the debt, and 
the claim only need be allowed and 
approved or established by _ suit.” 
Whitmire v. Powell, (Tex. Civ. A.) 
117 SW 4338, 436. 

{f] “Any legal claim to real prop- 
erty” in the act of March 3, 1875, 
determining the jurisdiction of cir- 
cuit courts of the United States, 
“was employed by the framer of the 
act in its general, comprehensive 
sense. The action of ejectment is a 
legal claim to real property.” Spen- 
cer v. Kansas City Stock-Yards Co., 
56 Fed. 741, 745. 

78. Atlantic City v. Associated 
Realties Corp., 72 N. J. Eq. 634, 636, 
67 A 937 (where, in construing a con- 
dition in a deed not to permit the 
sale of any commodities upon a pier, 
the court said: “Hiring a pair of 
skates for a limited period to a per- 
son going on to the pier hardly falls 
within the description of a sale of 
‘any commodities’ ’’). 

79. Sexton v. Sexton, 129 Iowa 
487, 489, 105 NW 314, 2 LRANS 708 
(where the court said: “That. the 
expression ‘any communication’ is in 
form of words of broader import than 
the expression ‘confidential com- 
munication,’ is clear enough, al- 
though some courts have treated the 
expressions as synonymous for the 
purposes of practical application. 
Other courts, however, have placed 
a more strict construction upon the 
word ‘confidential,’ and have refused 
the privilege unless the communica- 
tion called for either bore the im- 
press of secrecy, or the fact appeared 
that it had been expressly made con- 
fidential; this, of course, in jurisdic- 
tions where the rule in form ex- 
cludes only confidential communica- 
tions. Any such narrow construction 
is avoided by use of the expression 
‘any communication,’ and in the jur- 
isdictions where adopted it is not 
unreasonable to suppose such was 
within the intention of the Legisla- 


550, 554, 118 NW 1042, 18 AnnCas 
192, the court said: ‘That part of 
section 618 of the Revised Penal 
Code material for the purpose of this 
decision reads as follows: ‘very 
person who buys or receives in any 
manner upon any consideration any 
personal property of any value what- 
soever, except as hereinafter pro- 
vided, that has been stolen from any 
other, knowing the same to have 
been stolen...’ is guilty of the 
offense. We are inclined to take the 
view that the words ‘upon any con- 
sideration’ are to be treated as sy- 
nonymous with ‘any motive’ or ‘for 
any cause.’ It will be observed that 
these words in the statute are pre- 
ceeded by the words ‘in any manner’ 
showing the intention of the law- 
making power that every person who 
buys or receives in any manner, or 
upon any consideration, or, in effect, 
for any motive, property known to 
him to have been stolen shall be 
deemed guilty of the offense.” 

81. See Sprague v. Haines, 68 Tex. 
215, 217, 4 SW 371; Richardson v. 


ANY 


‘fany corpo- 


| Norfolk, ete., R. Co., 37 W. Va. 641, 
644, 17 SE 195. ‘ ; 
[a] Both express and implied 
contracts may be included. Wilson 
v. Taylor, 89 Ala. 368, 8 S 149. See 
also McMurray v. Brown, 91 U. S. 
257, 23 Li. ed. 821 infra this note. 
{b] In construing a mechanic’s 


tainly the words ‘any contract’ are 
sufficiently comprehensive to’ include 
special contracts as well as contracts 
which arise by implication, unless 
the materialman is secured by a deed 
of trust or mortgage, or in some 
‘other form of security repugnant to 
the theory that he ever intended ‘to 
hold a lien under the mechanics’ lien 
law.’” McMurray v. Brown, 91 U. 
S. 257, 265, 23 LL. ed. 321. (2) Im“the 
construction of a like statute it was 
held that the term ‘any contract’ 
embraces the contracts of day labor- 
ers on a railroad. Mornan vy. Carroll, 
35 Iowa 22, 26. (3) Where the stat- 
ute gives a lien to every workman 
who does any work by virtue of any 
contract written, verbal, express, or 
implied, for any incorporated com- 
pany, for the value of the work so 
done, it is held that the words “any 
contract” do not include a subcon- 
tractor’s contract, and, therefore, 
laborers for the subcontractor are 
not entitled to the benefit of the lien. 
The court said: “‘“Any contract’ 
does not mean anybody’s contract 
with the company, but refers to the 
kind of contract, whether written or 
verbal, express or implied.”  Rich- 
ardson v. Norfolk, ete., R. Co., 37 W. 
Va. 641, 644, 17 SH 195. 

[c] “Any contract for the sale of 
real estate” is held to include every 
agreement by which one promises to 
alienate an existing interest in the 
land upon a _ consideration, either 
good or valuable. Baxter v. Kitch, 
30 sind b>bAY Soi. To same effect 
Helm v. Logan, 4 Bibb (Ky.) 178; 
Dowling v. McKenney, 124 Mass. 478; 
Burlingame y. Burlingame, 7 Cow. 
(N. Y.) 92; Jack v. McKee, 9 Pa. 235; 
Sprague v. Haines, 68 Tex. 215, 216, 
4 SW 371. See also Frauds, Statute 
of [20 Cyc 147]. : 

82. Oakland Sugar Mill Co. v. 
Fred W. Wolf Co., 118 Fed. 239, 242, 
55 CCA 93 (as meaning any of the 
corporations required to pay the 
franchise tax by the preceding parts 
of the act); Freeo Valley R. Co. v. 
Hodges, 105 Ark. 314, 316, 151 SW 
281 (as limited to corporations pre- 
viously mentioned or specified); Mat- 
ter of Empire State Supreme Lodge, 
53 Misc. 344, 349, 103 NYS 465 (used 
in the General Corporation Law as 
including an assessment insurance 
company as well as a stock corpora- 
tion); In re Stanley, [1906] 1 Ch. 131 
(as not confined to corporations and 
companies formed or registered in 
the United Kingdom). 

[a] “Any private corporation.’’— 
“T consider that the expression ‘any 
private corporation’ is perfectly am- 
ple to cover ‘any private corporation 
created under the laws of this state, 
or any other state or country.’” An- 
gerhoefer v. Bradstreet Co., 22 Fed. 
305, 307. 

[b] “Any corporation other than 
municipal.’—In Lincoln County v. 
Brock, 37 Wash. 14, 16, 79 P 477, it 
was held that this phrase as used in 
the constitution was intended to ex- 
clude public or political corporations 
as distinguished from private corpo- 
rations. 

[c] “Any religious corporation” 
in a statute exempting such corpora- 
tions from the transfer tax does not 
cover religious corporations created 
by the laws of other states. In re 
Balleis, 144 _N. Y. 132, 134, 38 NE 
1007; In re Prime, 136 N. Y. 347,:357, 
32 NE 1091, 18 LRA 713. 

83. Com. v. Messinger, 1 Binn. 


note 31{[a]. 


lien law, (1) the court said: “Cer-. 


(Pa.) 273, 276, 2° AmDec 441 supra 


ration,’’ 82 ‘‘any counterfeit notes,’’ ®* ‘‘any coun- 
ty,’’ 84 ‘any court,’’®> ‘‘any court of competent 


84. Garrison v. Perkins, 137 Ga. 
744, 750, 74 SE 541 (as meaning every 
county in the state). 

{a] City included in term.—‘It 
seems clear that, for all the purposes 
and intendment of the statute above 
quoted, the present city of St. Louis 
is aS much a county as is any other 
municipal subdivision of the State.” 
O’Brien v. Vulcan Iron-Works, 7 Mo. 
Ay 257, 259. 

85. [a] Both state and federal 
courts included.—(1) The words “in 
any court” in an act of congress pro- 
viding in part that ‘no suit shall be 
maintained in any court for the re- 
covery of any tax alleged to have 
been erroneously or illegally assessed 
or collected,” include the state courts 
as well as the federal courts. ‘There 
is not a word in the section tending 
to show that the words ‘in any court’ 
are not used.in their ordinary sense.” 
Brainard v. Hubbard, 12 Wall. (U. 
8S.) 1, 14, 15, 20 L. ed. 272. Compare 
Wells v. Central Vermont R. Co., 29 
EF. Cas. No. 17,390, 14 Blatchf. 426 
(where the same statute was under 
consideration, and it was held that, 
taken literally, the phrase “in any 
court” would prohibit such a _ pro- 
ceeding as that described from being 
maintained in any of the state courts, 
as well as federal, but that, inas- 
much as congress has no control over 
state courts in respect to state taxes, 
and as it was not to be presumed 
that congress intended to reach be- 
yond where its power extended, but 
to the contrary, the broad or literal 
construction could not prevail, but 
that the term “in any court’ must 
be construed to mean in any federal 
court). (2) A statute excluded as 
evidence from “any court” un- 
stamped paper. It was contended 
that this must be limited to federal 
courts. The court held, however, 
that the words “any court,’ as used 
in their broadest form and fullest 
sense, without qualification or ex- 
ception, applied to state as well as 
to federal courts. Chartiers, ete. 
Turnp. Co. v. McNamara, 72 Pa. 278, 
281, 18 AmR 673. 

[b] Restricted to court of compe- 
tent jurisdiction.—In construing Rev. 
St. § 4284, the court held that “the 
words ‘any court’...mean, ‘any 
court of competent jurisdiction,’ ” 
and that the district court of the 
United States is not within the stat- 
ute. Ex p. Phenix Ins. Co., 118 U. S. 
610, 624, 7 SCt 25, 30 L. ed. 274. See 
also State v. Middletown Turnp. Co., 
OS Nese lion Co 4 OA OOF 

[c] Contempt of court.—‘‘The 
statute then in force was as follows: 
‘Every person who shall, in presence 
of any court, either by words or ac- 
tions, behave contemptuously, or dis- 
orderly, may be punished by said 
court,” ete. In holding that the 
language, “any court,” was compre- 
hensive enough to embrace the court 
of common pleas the court said: 
“The mere fact that the statute ex- 
isted beforé that court was created 
does not exclude it. The legislature 
made use of general Janguage for 
the purpose, as it would seem, of ap- 
plying the act not only to existing 
courts but to any that might there- 
after be created.” Middlebrook v. 
eee 43 Conn, 257, 267, 21 AmR 

[ad] In a statute providing that 
‘if any party to a submission... 
commences any legal proceedings in 
any Court... that Court or a judge 
thereof ...may make an _ order 
staying the proceedings,”’ the words 
were held to be broad enough to 
cover a county court. Morriston Tin 
Plate Co. v. Brooker, [1908] 1 K. B 
403, 405. 

[e] “Judge of any court” used in 
Const. art 5 § 18 refers to state 
courts and not to inferior courts. 
State v. Gerdink, 173 Ind. 245, 247, 
90 NE 70. ; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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jurisdiction,’’ ** ‘‘any court of competent jurisdic- ) ‘‘any criminal proceeding,’’°* ‘‘any damage or 


tion in this Commonwealth,’’ ®’ ‘‘any court of rec- 
ord,’’ 8° ‘‘any court of the United States,’’ 8® ‘‘any 
court of this state,’’°° ‘‘any ereditor, or credi- 
tors,’’®+ ‘‘any one ereditor,’’®? ‘any erime,’’ 
“‘any crime or offense,’’ °* ‘‘any criminal ecase,’’ % 


86. 
Harris, 139 Fed. 105, 108, 71 CCA 303 
(as including a federal court). 

87. Borden y. Enterprise Transp. 
@o., 198 Mass. 590; 591, 85 NE 110 
(as meaning any court which was 
subject to the legislature of the com- 
monwealth and not federal courts). 

88. Mattler v. Schaffner, 53 Ind. 
245, 247 (meaning any court of record 
having jurisdiction); Peo. v. New 
York Bd. of Excise, 3 NYSt 2538, 255 
(where, in construing a statute con- 
ferring upon “any court of record” 
power to issue writs of mandamus 
against the board of excise in cer- 
tain cases, the court said: “The 
term ‘any court of record’ means any 
such court having power to issue the 
writ, and not a court of record pos- 
Sessing no authority whatever in 
such proceedings’): Chase v. Whit- 
ing, 30 Wis. 544, 545 (not excluding 
the county court acting as a court of 


probate). 

89. . S. v. Crawford, 47 Fed. 561, 
565 (where it was said: “When sec- 
tion 2103 of the Revised Statutes of 
the United States provides that such 
a suit as is provided for by said sec- 
tion may be brought in ‘any court of 
the United States,’ it means in any 
court of the United States within the 
territorial jurisdiction of which a de- 
fendant may be an inhabitant’); U. 
S. v. Mills, 11 App. (D. C.) 500, 506 
(as including the police court of the 
District of Columbia). 

90. Colby v. Cleaver, 169 Fed. 206, 
208 (as including federal courts in 
the state); State v. Vanderburgh 
County, 49 Ind. 457, 460 [quot Mat- 
tler v. Schaffner, 53 Ind. 245, 246] 
(as meaning any court in the state 
having jurisdiction); Borden v. En- 
terprise Transp. Co., 198 Mass. 590, 
591, 85 NE 110 infra this note; State 
v. Middletown Turnp. Co., 65 N. J. L. 
73, 75, 46 A 569 (where it was said 
that these words “cannot be held to 
include every court of this state, be- 
eause that would give the power to 
Justice’s Courts and Courts of Com- 
mon Pleas. Therefore, the words 
used cannot be taken in their most 
comprehensive sense. A narrower 
meaning must be attributed to the 
enactment by restricting its opera- 
tion to such process or decree, and 
such proceedings as could at the time 
of the passage of the act vest a title 
to franchises in the purchaser. That 
view excludes the power of the Cir- 
cuit Court over this subject’). ; 

91. See Ex p. New Orleans City 
Bank, 3 How. (U. S.) 292, 315, 11 L. 
ed. 603 (where it is held that the 
phrase, “any creditor, or creditors, 
who shall claim any debt or demand 
under the bankruptcy,” does not 
mean only such creditors as come in 
and prove their debts, but all cred- 
itors who have a present subsisting 
claim upon the bankrupt’s estate, 
whether they have a_ security or 
mortgage therefor or not); In re Ray, 
20 F. Cas. No. 11,589, 2 Ben. 53, 55 
(where it was said: ‘Before a cred- 
itor can, under section 26, apply for 
an order to examine the bankrupt he 
must prove his claim. The words, 
‘any creditor,’ in that section mean 
any creditor who has proved his 
claim’); Taylor v. Hutchinson, 145 
Ala. 202, 205, 40 S 108 (as including 
both preferred and  nonpreferred 
creditors); Livermore v. Swasey, 
Mass. 213, 227 (as including all cred- 
itors, aS well those who have not, as 
those who have, come in under the 
commission); Wells v. Greenhill, 5 
B. & Ald. 869, 7 ECL 472, 106 Re- 
print 1409; In re Creighton, 13 N. S. 
211, 214 (where the court said: 
“Though the words any creditor... 


James Freeman Brown Co. v.! would at first sight seem to confer 


upon any creditor the right to op- 
pose a discharge, yet I am inclined 
to think that the right is limited to 
that class of creditors who have 
proved claims to $100 and upwards’’). 

[a] In a composition deed.—The 
words “any creditor’ have been lim- 
ited in a composition deed to those 
creditors only who were to receive 
a composition under the deed. Wells 
v. Greenhill, 5 B. & Ald. 869, 874, 7 
ECL 472, 106 Reprint 1409. 

{[b] “Any creditors of the bar- 
gainor.’”—Where an affidavit of bona 
fides to a bill of sale stated that the 
sale was not made for the purpose of 
holding or enabling the bargainee to 
hold the goods mentioned therein 
against the creditors of the bargain- 
or, it was held that, while the form 
given in the statute uses the words 
“against any creditors of the bar- 
gainor,’ such variation did not avoid 
the bill of sale as against execution 
creditors, the two expressions being 
substantially the same. Emerson vy. 
Bannerman, 19 Can. S. C. 1, 8. 

92. State v. King, 5 Ind. 439, 440 
(construing an act limiting the jur- 
isdiction of a justice to cases where 
the amount claimed by “any one 
creditor” did not exceed one hundred 
dollars, and holding that, where a 
ereditor obtained three several judg- 
ments on three separate claims of 
one hundred dollars each, accompa- 
nied by affidavit and bond to each 
claim respectively, “any one cred- 
itor’ meant any one claiming under 
the same bond and affidavit, and that 
the justice had jurisdiction). 

938. Burke v. Stewart, 81 Tl. A. 
506, 508 (holding that the words in 
a statute providing that a witness 
“shall not be disqualified by his con- 
viction of any crime, but this may be 
shown to affect his credibility,” mean 
such a crime as at common law 
worked a disability to testify, that 
is, conviction of an infamous of- 
fense). To same effect Bartholomew 
v. Peo., 104 Ill. 601, 607, 44 AmR 97. 

94. Peo. v. Dowling, 84 N. Y. 478, 
487 (as meaning any crime or offense 
already known to the law). 

95. Counselman vy. Hitchcock, 142 
UW. Sh 547) 562, 125 SCt 195, 35 Ee. ed. 
1110 (used in Const. Amendm. 5, as 
including a matter under investiga- 
tion by the grand jury to inquire 
whether there had been a_ criminal 
violation of the Interstate Commerce 
Act); Peo. v. O’Brien, 176 N. Y.' 253, 
260, 68 NE 353 [foll In re Hackley, 24 
N. Y. 74] (used in a constitutional 
provision which reads, “no person 
can be compelled, in any criminal 
case, to be a witness against him- 
self,’ as meaning a criminal case 
against the witness). Compare Peo. 
v. Rosenheimer, 209 N. Y. 115, 118, 
102 NE 530, 46 LRANS 977 [rev 146 
App. Div. 875, 130 NYS 544 (aff 70 
Mise. 433, 128 NYS 1093)] (constru- 
ing the Highway Law [L. (1910) ¢ 
374 § 290 subd 3]). 

96. Edelstein v. U. S., 149 Fed. 
636, 644, 79 CCA 328, 9 LRANS 236 
(as used in the Bankruptcy Act of 


ae [St. at L. 548 ¢ 541 § 7 subd 
$7. Monongahela Nav. Co. v. Coon, 


6 Pa. 379, 383, 47 AmD 474 (used in 
a constitutional provision for com- 
pensation “for any damage done to 
lands or property,” in condemnation 
proceedings, aS meaning all or every 
damage so done). See Sager 

Portsmouth, ete., R. Co., 31 Me. 22 
238, 50 AmD 659 infra p 245 note 


Vv. 
8, 


92[e]; Buckwalter v. Black Rock 
Bridge Co., 38 Pa. 281 infra p 246 
note 98[b]. 


98. Dunham y. Black Diamond 


damages,’’ *? ‘‘any dangerous .condition,’’ % ‘‘any 
debtor,’’ °° ‘‘any debts due from,’’+ ‘‘any deceased. 
child,’’?? ‘‘any deer,’’® ‘‘any 
fendant,’’?> ‘‘any defense,’’*® ‘‘any deficiency,’’* 


defect,’’* ‘‘any de- 


Coal Co., 239 Ill. 457, 460, 88 NE 216 
[foll Mertens v. Southern Coal, etce., 
Co., 235 Ill. 540, 85 NE 743] (where, 
in construing the Mines and Mining 
Act, it was held that these words 
were not limited by the doctrine of 
ejusdem generis to the dangers spec- 
ified in the statute in express terms, 
and to the same kind of dangers as 
were expressed in the statute in 
specific terms, and the court said: 
“Clearly this language of the statute 
applies to a dangerous condition in 
the mine such as in the track over 
which the cars are drawn or in the 
road-bed or the sides of the entries 
by which the mine is traversed, as 
well as dangerous conditions caused 
by the falling of rock or other debris, 
and clearly includes a live wire so 
placed in the mine that a driver or 
his mule is exposed to contact there- 
with while in the mine and from 
which an injury similar to the injury 
received by appellee might result. 
In Spring Valley Coal Co. v. Greig, 
226 Ill. 511, 80 NE 1042, it was held 
that the statute covered a stationary 
engine situated at the top of the 
mine, used to furnish power to haul 
coal cars to the retail dump and to 
bring back the empty cars by means 
of a cable’). 

99. Rollins v. Rice, 60 Minn. 358, 
360, 62 NW 325 (as including both 
resident and nonresident debtors); 
Kinney v. Sharvey, 48 Minn. 93, 96, 
50 NW 1025 (as including married 
women). 


1. Jones v. Whitworth, 94 Tenn. 


602, 609, 30 SW 736 supra t 
83[a](2). “ a ? 

2. Cookson v. Hamilton, 160 Cal. 
743, 747, 118 P 116 (as referring 


only to the children living at the 
time of the execution of the will ard 
who had been made beneficiaries of 
the trust). 

3. State v. Weber, 205 Mo: 36, 46, 
102 SW 955, 10 LRANS 1155, 12 Ann 
Cas 382 (as including all deer 
whether domesticated or in a state of 
nature). 

4 [a] In process or pleadings.— 
“‘Any defect’ surely is broad enough 
to include substantial as well as 
Lee oe eee ae Wilson v. 

ew York, etc. oe COL EO ete 
599, 29 A 300. _ ‘ pag 

[b] In any sidewalk.—In a stat- 
ute requiring notice to municipali- 
ties of injuries received by reason of 
any defect in any sidewalk the term 
includes any defect interfering with 
the proper use of a sidewalk, and an 
accumulation of snow and ice to 
making the surface uneven and dan- 
gerous is a defect within the stat- 
ute. Tonn v. Helena, 42 Mont. 127, 
131, 111 P 715, 36 LRANS 1136. 

5. Mt. Olive Coal Co. v. Hughes, 

45 Ill. A. 566, 569 (as including all 
kinds of defendants, natural and arti- 
ficial persons alike); Steinhardt v. 
Baker, 20 Misc. 470, 472, 46 NYS 707 
[aff 25 App. Div. 197, 49 NYS 357] 
(as including minors). 
_ La]. Bemoval of causes.—Constru- 
ing the term as used in statutes re- 
lating to removal of eauses to the 
federal courts see Cochran v. Mont- 
gomery County, 199 U.S: 260, ° 272, 
26 SCt 58, 50 L. ed. 182, 4 AnnCas 
451; Parker v. Vanderbilt, 136 Fed. 
246, 249; Fisk v. Henarie, 32 Fed. 
417, 422, 13 Sawy 38. See Removal 
of Causes [34 Cye 1250]. 

6 Ewen v. Wilbor, 208 Ill. 492, 
500, 70 NE 575 (used in an instruc- 
tion as referring to every defense 
other than those mentioned in the in- 
struction). 

7 Crouse v. Rowley, 2 NYS 863, 
864 (used in a bond in which defend- 
ants guaranteed the payment of an 
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‘Cany deposit,’’® ‘‘any deseription,’’® ‘‘any deter- 
mination of the Appellate Division, 
termination of the Special Term,’’ 14 
vice,’’ 12 ‘‘any devise,’’ 13 ‘‘any difference,’’ 7* ‘‘any 
difficulty,’’ 1° ‘‘any disease or bodily infirmity, 
any election,’’ 1® 


‘any dividend,’’?* ‘‘ 


tion law,’’?° ‘‘any equitable interest whatever, 


29° 241 


‘any error or irregularity, 


amount secured by a mortgage or 
any deficiency, covers: the whole 
amount due on the mortgage, where 
the mortgaged premises are sold un- 
der foreclosure to satisfy a prior 
mortgage). 

8. State v. Walker, 88 Miss. 592, 
596, 41 S 8 (relating to receiving de- 
posits by insolvent banks). 

9. State v. Kaufman, 98 Me. 546, 
549, 57 A 886 (used in statute regu- 
lating the packing of sardines for 
canning purposes, as prohibiting all 
sardine canning within the time lim- 
its fixed by the statute). 

10. In re Simmons, 203 N. Y. 241, 
249, 96 NE 456 infra note 11. 

11. In re Simmons, 203 N. Y. 241, 
249, 96 NE 456 (where, in construing 
the statute relating to eminent do- 
main, the court said: “Under this 
provision it appears to us that ‘any 
determination of the Special Term’ 
means any or every order of the Spe- 
cial Term; and that ‘any determina- 
tion of the Appellate Division’ means 
any order of the Appellate Division’). 

12... James v.. 'State;, (Okl.. Cr. A.) 
113 P 226, 229, 33 LRANS 827 (as 
including every scheme or plan or 
conception by which the person who 
opened or conducted a house, room, 
or place for betting, induced or en- 
abled persons to bet or lay wagers 
upon any kind of game whatsoever). 
See also Armour Packing Co. v. U. S., 
153 Fed. 1, 82 CCA 135, 14 LRANS 
400 [aff 209 U. S. 56, 28 SCt 428, 52 
L. ed. 681] infra p 245 note 92[f]. 

18. Kent v. Kent, 106 Va. 199, 202, 
55 SE 564 (as limited to any devise 
other than the residuary clause). 

14. Midland R. 0. v. Loseby, 
[1899] A. C. 1338, 187 (holding that, 
where a provisional order authorized 
a railroad company to make reason- 
able charges in respect of certain 
specified services and provided that 
any difference arising under it should 
be determined by an arbitrator ap- 
pointed by the board of trade at the 
instance of either party, the phrase 
“any difference’ must be one arising 
under the order, and should be re- 
ferred to the arbitrator and finally 
determined by him). 

15. Phillips’ Hst., 10 Pa. Co. 374, 
381, 28 WklyNC 229 (where the court 
said: “The language used in this 
will is of the broadest, most compre- 
hensive character: In case of ‘any 
difficulty’ the ‘matter’ shall be sub- 
mitted. We have no right to say 
that ‘any’ difficulty means only such 
as may arise outside of the will’). 

16. Carr v. Pacific Mut. L. Ins. Co., 
100 Mo. A. 602, 604, 75 SW 180 (as 
not limited by preceding specific ex- 
ceptions in the policy of insurance). 

17%. Philadelphia v. Ridge Ave. 
Pass. R. Co., 102 Pa. 190, 196 (where 
“any dividend declared’ was held to 
mean the aggregate dividend de- 
“elared in any one year, and not any 
single dividend). 

18. Gandy v. State, 82 Ala. 61, 62, 
2S 465 (as broad enough to include 
special or local elections as to the 
prohibition of the sale of liquors); 
State v. Monahan, 72 Kan. 492, 496, 
84 P 130, 115 AmSR 224, 7 AnnCas 
661 (construing the Bill of Rights § 
7 as to a religious test and a prop- 
erty qualification for elections); 
Sample v. Verona, 94 Miss. 264, 268, 
48 S 2 (including a municipal elec- 
tion); Sharkey v. State, 33 Miss. 353, 
854 (as including all elections); 
Leonard v. Com., 112 Pa. 607, 625, 4 
A 220 (as including primary as well 
as general elections). 

19. Leonard v. Com., 112 Pa. 607, 
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626, 4 A 220 (holding that where the 
constitution provided for the viola- 
tion of any election law, the words 
“any election law’’ meant not merely 
such election laws as were in force 
when it was adopted, but applied also 
to all that might be lawfully passed 
in the future). 

20. In re Douglas, 1 B. C. 84, 85 
infra p 245 note 92[g]. 

21. School Dist. No. 15 v. Allen 
County Comrs., 22 Kan. 568, 570 (as 
including “not merely irregularities 
in the tax proceedings, but also jur- 
isdictional defects, such as that the 
lands are not subject to taxation’’). 

22. Millard v. Hall, 24 Ala. 209, 
229 (where, in construing a statute 
providing for a sale under certain 
conditions, “when any estate at- 
tached shall be certified to be likely 
to waste or be destroyed by keeping,” 
the court said: “The term ‘any 
estate’ may well comprehend all 
property upon which a levy may be 
made’’). 

[a] “Any estate that shall here- 
after be in settlement,” in an insol- 
vency statute, is broad enough to in- 
clude estates then in settlement, as 
well as future ones. Mechanics’, etc., 
Bank’s App., 31 Conn. 63, 68 

23. Bernards Tp. v. Warren Tp., 
15 N. J. L. 447, 454 [cit Rex v. Ged- 
dington, 2 B. & C. 129, 9 ECL 64, 107 
Reprint 331] (as meaning either a 
legal or equitable estate or interest). 

24. Catlett v. St. Louis, ete., . 
Co., 57 Ark. 461, 468, 21 SW 1062, 38 
AmSR 254 (where it was said: “The 
terms, ‘some evidence,’ ‘any evidence,’ 
‘any evidence whatever’ and ‘any evi- 
-dence at all,’ as used in the opinions, 
all mean evidence legally sufficient 
to warrant a verdict’); Wittkowsky 
v. Wasson, 71 N. C. 451, 454 (where 
the court said: “Did it mean the 
slightest scintilla of evidence, or 
such only as that from which a jury 
might reasonably infer the existence 
of the alleged fact. The latter view 
has been adopted in this State and 
in Hngland, and so far as my re- 
searches have extended, in other 
States generally’); Citizens’ Pass. R. 
Co. iv.  Hoxley;, 10%; Pa... 537,639 (as 
meaning not a mere scintilla, but 
such as taken alone would justify 
the jury in inferring the fact). 

In Cahill v. Benson, 19 Tex. Civ. 
A. 30, 34, 46 SW 888 [quot Joske v. 
Irvine, 91 Tex. 574, 582, 44 SW 1059], 
the court, discussing the meaning of 
the expression “any evidence,’ as 
used in the former decisions, “held 
that while there may be some evi- 
dence tending to establish an issue, 
yet if its probative effect is so weak 
that it only raises a surmise or sus- 
picion, in legal contemplation, it falls 
short of being any evidence, and it is 
the duty of the court to decide the 
issue.” To same-effect Berry v. Os- 
born, (Tex. Civ. A.) 52 SW 628, 624; 
Cobb v. Bryan, 37 Tex. Civ. A. 339, 
341, 88 SW 887 (same). 

25. Winnebago County State Bank 
v. Hustel, 119 Iowa 115, 118, 93 NW 
70 (holding that, where a note con- 
tained a stipulation that all defenses 
on the ground of any extension of 
the time of its payment were waived, 
the use of the word “any” before 
“extension” indicated that any one 
of the indefinite number of exten- 
sions was intended). é 

26. Chaffin v. Fries Mfg., ete., Co., 
136 N. C. 364, 366, 48 SE 770 (where 
the phrase is distinguished from “ap- 
preciable extent’’). 

27. Auer Incandescent Light Mfg. 
Co. vy. Dreschel, 6 Can. Exch. 55, 67 


(holding that the phrase occurring in 
the Patent Act must be limited to 
foreign patents in existence when the 
Canadian patent was granted). 

28. Cooper v. Utah Light, etce., 
Go., 35° Utah 570; 582, 584; 102 P2202; 
136 AmSR 1075 (where, in construing ~ 
a constitutional provision declaring 
that ‘no corporation shall lease or 
alienate any franchise, so as to re- 
lieve the franchise or property held 
thereunder from the liabilities of the 
lessor, or grantor, lessee, or grantee, 
contracted or incurred in operation, 
use or enjoyment of such franchise 
or any of its privileges,’’ the phrase 
was held to include all franchises, 
both primary, or the right to exist, 
and secondary, or such as the right 
to occupy and use streets and public 
places for the operation of its works, 
as distinguished from the corporate 
property of the corporation), 

29. Gordon v. Appeal Tax Ct., 3 
How. (U. S.) 133, 147, 11 L. ed. 529 
(where, in construing Md. Acts [1821] 
§ 11, exempting certain banks from 
“any further tax,’ the court said: 
“The words ‘any further tax,’ used 
with relation to some other tax, will, 
by common consent, as it always has 
been, be intended to mean any addi- 
tional tax besides that referred to, 
and not any further like tax’’). 

30. Morris, ete., R. Co. v. Sussex 
R. Co., 20 N. J. Hq. 542, 557 (holding 
that a contract between two con- 
necting railroad corporations for a 
division of freights and fares over 
their roads, or “any future exten- 
sions or branches of the same,” will 
not be construed, in the general 
sense of the word “any,” to apply to 
extensions then unauthorized, where 
there are existing powers at the time 
of the contract to build other exten- 
sions or branches). - 

31. State v. Williams, 35 Mo. A. 
541, 546 (as including the game of > 
baseball). See Gaming [20 Cyc 881]; 
Sunday [37 Cye 550]. 

32. Cline v. Springfield, 10 OhS 
&CP 389, 3938, 7 OhNP 626 (as em- 
bracing under the term “gas, any 
kind or species of gas, whether made 
by the then only known process or 
by a new and then unknown process; 
whether made in nature’s laboratory 
or in one devised by man’’). 

33. See Guaranty [20 Cyc 1441]. - 

34 State v. Wilson, 63 Or. 344, 
350, 127 P 980, AnnCasi914D 646 (as 
including a railroad ticket not yet 
stamped or delivered to a passen- 
ger); Findlay v. Bear, 8 Serg. & R. 
(Pa.) 571, 572 (as not including a 
dog). See Guaranty [20 Cyc 1399], 

35. Schwartz v. Schwartz, 6 OhS 
&CP 525, 7 OhNP 194 (as a ground 
yy eae See Divorce [14 Cye 


36. State v. Wortman, 78 Kan. 847, 
848, 98 P 217 (as_not necessarily re- 
ferring to a complete harness). 

37. Todd v. Todd, 27 Oh. Cir. Ct.) 
224, 227 (where it was said: “We 
think it is intended, just as the stat- 
ute reads, that any ‘heir’ may object 
to the allowance of a claim, and file 
a written requisition with the pro- 
bate court, although such heir may 
also be interested as devisee or leg- 
atee. We go further and hold that 
the words ‘any heir or creditor,’ in 
the statute include devisees and leg- 
ateeS or any person whomsoever 
whose property is or may be affected 
by the recovery of a judgment’’). 

88. McDonald v. Com., 86 Ky. 10, 
11, 4 SW 687, 9 KyL 230 (as includ- 
ing a church); State v. Howell, 107 
N. C.. 835, 840, 12 SE 569 (used in a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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act,’’ °° ‘‘any incorporated city,’’ 4° ‘‘any incorpo- 
rated company,’’ *+ ‘‘any incorporated medical so- 
ciety,’’ #2 ‘‘any increase thereof,’’ 4% ‘‘any incum- 
brance,’’ #4 ‘‘any indebtedness,”’ 45 ‘fany individual 
infamous crimes, 
““any injury to person or persons,’’ ete.,45 ‘‘any in- 
any interest in or concern- 
ing’’ land,°° ‘‘any interest or rights,’’ 5+ ‘‘any in- 
any issue in the case, 


or copartnership,’’*® ‘‘any 


surance company,’’ *® ‘‘ 


al 1 ‘ 9952 66 
toxicating beverage, 


statute against defacing, damaging, 
or injuring any house, although not 
ordinarily including one’s own house, 
as nevertheless including a house 
which is legally in the possession of 
another, although the person who 
commits the offense may have a bet- 
ter title thereto). 

39. Hicks v. Eggleston, 105 App. 
Div. 73, 75, 93 NYS 909 (construing 
L. [1892] e 301, authorizing taxpay- 
ers to sue in certain cases). 

40. West Chicago Park Comrs. v. 
McMullen, 134. Ill, 170, 179, 25 NE 
676, 10 LRA 215 (used in a statute 
empowering park boards to connect 
any park with any part of “any in- 
ecorporated city,’ as applying to all 
cities having a park or parks). 

41. St. Louis v. Roe, 184 Mo. 324, 
325, 83 SW 435 (as including a rail- 
road company). 

42. New York County Medical As- 
soc. v. New York, 32 Misc. 116, 117, 
65 NYS 531 (construing L. [1895] ¢ 
398 § 153). 

43. Merchants’ L. & T. Co. 
Northern Trust Co., 250 Ill. 86, 92, 98 
"NE..59, 45 LRANS 411 (where, in 
construing a statute providing that 
“any trustee may continue to hold 


any investment received by him un- 


der the trust, or any increase there- 
of,’ it was ‘held that the trustees 
were authorized to acquire and pay 
for their pro rata share of any in- 
crease of capital stock offered to 
them by a corporation at less than 
market value by reason of their own- 
ership of shares of stock which be- 
longed to testator at his death, or 
which came to them by reason of 
their ownership of stock belonging 
to testator at that time, the words 
“any increase thereof,” as used in 
the statute, being inclusive of stock 
so issued). 

44. WHershiser v. Ward, 29 Nev. 
228, 248, 87 P 171 (where “free from 
any incumbrance” was construed as 
meaning that there was not a single 
encumbrance). 

45. Simons v. 
First Nat. Bank, 93:°N. Y. 269, 272 
(where it was said: “The language 
may refer as well to contemplated as 
to existing debts’); State v. Caus- 
land, 36 Utah 406, 423, 104 P 285, 140 
AmSR 834, 24 reer ie pie (constru- 
ing Const. ‘art 14 §§ 1 

46. Com. v. Real Hot, Trust Co., 
26 Pas Super:.149,; 153 .[aff 211, Pa. 
51, 60 A 551] (where it was said: 
“The words... do not usually in- 
clude corporations. When used in 
statutes or common parlance, those 
terms are ordinarily if not univer- 
sally accepted as meaning a natural 
person or an association of natural 


Union Springs 


persons’’). 

47. Hess v. Hess, 22. Pa. Co: 135, 
139 (where the court said: ‘Under 
our view the words ‘any infamous 


erimes,’ in the act of 1891, supra, 
should not be construed in its techni- 
cal, but rather in its popular sense’’). 

48. Indiana, etc., Coal Co. v. Neal, 
166 Ind. 458, 464, 77 NE 85 0, 9 Ann 
Cas 424 (construing the phrase that 
for “any injury to person or persons 
occasioned by any violation of this 
act” a right of action shall accrue). 

49. Fort v. State, 92 Ga. 8, 12, 18 
SE 14, 23 LRA 86 (where it was said: 
“While it is true that the words ‘any 
insurance company’ are, beyond doubt, 


of themselves sufficiently general 
to cover all insurance companies, 
whether incorporated or not, they 


must be construed with reference to 
the context, and also with due regard 
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to the general scope and purpose of 
the act. ... It therefore seems free 
from all doubt that the words ‘any 
insurance company’ must be con- 
strued to mean any insurance com- 
pany having a charter’); Zell v. 
Herman Farmers’ Mut. Ins. Co., 75 
Wis. 521, 528, 44 NW 828 (as includ- 
ing mutual as well as stock corpora- 
tions). 

50. Lower v. Winters, 7 Cow. (N. 
Y.) 263, 264; Mitchell v. Bush, 7 Cow. 
(N. Y.) 185, 186; Storms v. Snyder, 
10 Johns. (N. Y.) 109, 110; Frear v. 
Hardenbergh, 5 Johns. (N. Y.) 272, 
275, 4 cope 356; Simms v. Killian, 34 
N. C. 25 2, 253; Forbes v. Hamilton, 
2 Tyler (Vt.) 356, 357. See Frauds, 
Statute of [20 Cye 147]. 

51. North Chicago, etc., R. Co. v. 
Chicago Union Tract. Co., 150 Fed. 
612, 624 (used in a consolidation 
agreement,'as meaning the legal title 
to the stock carrying full power of 
the control of the consolidated lines). 

52. Rush v. Com., 47 SW 586, 20 
KyL 775. See Intoxicating Liquors 
[238 Cyer57 |: 

538. Ozias v. Haley, 141 Mo. A. 
637, 640, 125 SW 556 (a very compre- 
hensive term, including all the issues 
presented by the parties for judicial 
inquiry and determination, and em- 
bracing issues tendered by defend- 
ant’s counterclaim as well as those 
tendered by plaintiff’s petition). 

54. City Bank v. Young, 43 N. H. 
457, 460 Re including an assistant 
judge). 

55. In re British Columbia County 
Cts., 21 Can. S. C. 446, 454 (in the 
Speedy Trials Act of 1888, as mean- 
ing any judge having, by force. of 
the provincial law regulating the 
constitution and organization of 
county courts, jurisdiction in the 
particular locality in which he may 
hold a ‘‘speedy trial’); Piel Ke-Ark- 
An v. Reg., 2 B. C: 53, 59 (to same 
effect). 

56. Peo. v. Goodwin, 50 Barb. (N. 
Y.) 562, 569 (as not including the 
recorder of the city of New York, 
and the court said: ‘But it is to be 
presumed that the legislature meant 
by the words ‘any judge of a court 
of record’ in that section, any judge 
of a court of record commonly called 
judge, and known and spoken of, as a 
judge of a court of record’). 

57. Dallas County v. Timberlake, 
54 Ala. 403, 412 (as including judg- 
ments both of courts of law and of 
equity); Fillmore v. Wells, 10 Colo. 
228, 232, 15 P 348, 3 AmSR 567 (used 
in a statute giving an attorney a lien 
upon “any judgment” obtained by 
him, and belonging to his client, as 
including a decree awarding an at- 
torney an interest in lands); Wilson 
v. Schneider, 124 Ill. 628, 633, 17 NE 
8 [foll Mcllwain v. Karstens, 41 Ill. 
A. 567] (as broad enough to include 
a probated claim); Peo. v. Carnal, 6 
N. Y. 463, 464 (as not applying to 
judgments rendered before a statute 
was enacted); Byram vy. Johnston, 29 
NB: 572 587 (as referring only to 
judgments of courts of record). 

[a] Any judgment upon an issue. 
—A statute providing that in civil 
actions brought before a justice of 
the peace an appeal shall be allowed 
to either party ‘from any judgment 
rendered therein upon any issue” was 
held not to give a right of appeal 


from a judgment of respondeat ous- , 


ter upon a demurrer overruled. Den- 

ton v. Danbury, 48 Conn. 368, 370. 
58. Weatherly v. Beavers, 139 Ga. 

122, 128, 76 SE 853 (as referring only 
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| “any judge,’’ 5* ‘‘any judge of a county court,’’ *° 
‘any judge of a court of record,’’** ‘‘any judg- 
ment,’’ >? ‘any judicial officer,’’ 5° ‘“any judicial or 
ministerial officer,’’?®® ‘‘any juror,’’° ‘‘any jus- 
any law’’ or ‘‘ 
or right to the possession,’’ °° ‘‘any male person of 
Indian blood,’’** ‘‘any .... malt... . liquors,’”:® 
‘fany manner of notice or knowledge,’’°® ‘‘any 
manner relating thereto, 


any laws,’’ ° ‘‘any license 


7767 “fany married fe- 


to such officer of the designated 
county). 
59. State v. Babin, 124 La. 1005, 


1006, 50 S 825, 18 AnnCas 837 (used 
in a bail statute as not prohibiting 
an attorney from becoming a surety 
on his client’s bail bond, although an 
attorney is an officer of the courts 
generally). 

60.. State v. Williford, 111 Mo. A. 
668, 672, 86 SW 570 (as applying only 
to a qualified and acting juror). 

61. Du Bignon vy. Tufts, 66 Ga, 59, 
61 (as including all the justices of 
the peace in the state). 

62. New Bedford, ete, St. R. Co. 
v. Achushnet St. R. Co., 143 Mass. 
200, 201, 9 NE 526 (holding that the 
words “any laws,” etc., in a statute 
providing ‘that said city [of New 
Bedford] or town [of Fairhaven] is 
hereby authorized and empowered to 
contract with said railway corpora- 
tion concerning the construction, 
maintenance, and operation of said 
railway, upon such terms as it may 
agree with said railway corporation, 
any laws not existing to the con- 
trary notwithstanding,” are to be 
read as referring simply to laws 
limiting the authority of the city, 
and certainly are not to be construed 
to mean that any general laws to 
which the company has just been 
declared subject may be overridden 
by contract); Philadelphia v. Davis, 
6 Watts & S. (Pa.) 269, 278 (con- 
struing the phrase “any law... to 
the contrary notwithstanding’’). 

63. Newby v. Rowland, 11 Or. 133, 
135, 1 P 708 (holding that a statute 
declaring that a defendant shall not 
be allowed to give in evidence “any 
license or right to the possession” of 
real property, unless the same be 
pleaded in his answer, should be 
construed to mean only such a li- 
cense or right to possession as to 
constitute a legal defense, and not to 
include mere equitable rights). 

64. Reg. v. Howson, 1 Terr. L. 492, 
494 (where it was said: ‘I under- 
stand the popular and ordinary mean- 
ing of the words ...to mean any 
person with Indian blood in his veins, 
and whether such blood is obtained 
from the father or mother’). 

65.;.U.7;S. vi. Cohh,) (2 sInds By -4%4; 
495, 498, 52 SW 38 (as including a 
malt liquor sold under the name of 
“Rochester Tonic,’ whether intoxi- 
eating or not). 

66. Schwartz v. Winkler, 13 Man. 
493, 507 (where, in comparing the 
Canadian act against fraudulent 
preferences with the English statute, 
the court said: “The language of 
the Act of Elizabeth is ‘any manner 
of notice or knowledge,’ which in- 
cludes constructive notice or gives 
the ordinary right to infer from cir- 
cumstances actual notice not ex- 
pressly proved otherwise’’). 

67. Kelley v. Palmer, 42 Nebr. 423, 
425, 60 NW 924 (where, in construing 
a statute declaring that no estate or 
interest in land, other than leases for 
a term not exceeding one year, nor 
any trust or power over or concern- 
ing lands, ‘for in any manner relating 
thereto,” should hereafter be created, 
granted, assigned, or surrendered, 
unless by deed of conveyance in writ- 


ing, subscribed, etc., it being con- 
tended that the words “or in any 
manner relating thereto’? applied 


only to what immediately preceded 
them, or, in other words, to “trusts 
concerning lands,” and not to estates 
or interests therein, the court held 
that the words could not be so lim- 


not contribute to the 


240 [80.J.] 


male,’’°S ‘‘any married woman,’’® ‘‘any matter 
not being an action,’’*° ‘‘any means or foree,’’ ™ 
“any memorandum,’ ‘‘any mismanagement,’’ 7? 
‘fany money,’’7* ‘‘any money or jewels or orna- 
ments,’’*> ‘‘any neglect,’’*® ‘‘any negligence,’ ** 
‘‘any number,’’ 7§ ‘‘any offence,’’ “ ‘‘any offensive 


ANY 


causes,’’ °° 


or disorderly act,’’ ®° ‘‘any office,’’ ®! ‘‘any office | 


ited, and therefore required all as- 
signments of interests in lands to be 
in writing, which included a promise 
of the grantor of real estate to war- 
rant and defend the title of his 
grantee). 

68. Zimmerman vy. Schenfeldt, 6 
Thomps. & C. (N. Y.) 142, 146 (as 
meaning any married female not an 
aoe a To same effect Cummings 

. Everett, 82 Me. 260, 2638, 19 A 456. 

69. Cummings Vv. Everett, 82 Me. 
260, 263, 19 A 456 (where it was said 
that a statute providing that the 
cecntracts of “any married woman” 
made for any lawful purpose shall be 
valid and binding, and may be en- 
forced in the same manner as if she 
were sole, cannot be construed to 
include infants, although literally 
the words ‘‘any married woman” in- 
clude married female minors). 

70. Austin Friars Steamship Co. 
v. Strack, [1906] 2 K. B. /499,° 500 
(holding the phrase applicable to 
certain proceedings under the Mer- 
chants’ Shipping Act). 

Peo. v. Perales, 141 Cal. 581, 


Yelp 
583, 75 P 170 (a general and compre-: 


hensive term designated to embrace 
many and various means or forces 
which, aside from a deadly weapon 


or instrument, may be used in mak- 


ing an assault). 

72. North Wales Univ. College v. 
Taylor, [1908] P. 140 (as including 
future as well as existing memo- 
randa). 

73. Hamilton v. Des Moines Val- 
leymiReCoj Us6) Towa--3k 39 intra 
note 76[a]. : 

74. In re Donaldson, [1902] 2 Ir. 
310 (holding that the words 
estate,” 


“other, 
as used in the Married Wom-: 


an’s Property Act, are not to be con-' 


strued as meaning only property 
ejusdem generis with that indicated 
by the preceding words “any 
money’’). 

75. Hyatt v. Taylor, 42 N. Y. 258, 
261 (as not meaning the money, jew- 
els, or ornaments in excess of what 
the guest may reasonably require for 
his traveling expenses or person- 
al convenience, but embracing all 
money, jewels, or ornaments which 
the guest brings with him, without 
reference to the amount or value). 


76. Atchison, ete., R. Co. v. Shaft,' 


83 Kan. 521, 527, 6 P 908 (as meaning 
“ordinary negligence’). In constru- 
ing the same statute in St. Joseph, 
ete., R. Co. v. Grover, 11 Kan. 302, 
307, the court said: ‘“ ‘In consequence 
of any neglect’ is the language. 
Surely, if the company fails to use 
ordinary care, and is guilty of ordi- 
nary neghgence, if it fails to make 
usual and reasonable efforts to pre- 
vent the injury, there is some neg- 
lect on its part. Can it omit that de- 
gree of diligence which men in gen- 
eral exercise in respect to their own 
concerns without being open to the 
charge of neglect? We think not; 
and therefore decide that under the 
law of 1870 it is not error in an ac- 
tion like this to instruct the jury 
that the company is liable if it fails 
to use ordinary care and diligence, 
and is guilty of ordinary negiigence.’ 
[a] “Any neglect” or “any mis- 
management.”—‘‘The following  in- 
struction was given to the jury: ‘It 
is the law of Iowa that every rail- 
road company shall be liable for all 
damages sustained by any person, 
including employees, in consequence 
of any neglect of the agents or by 
any mismanagement of the engineers 
or other employees of the corpora- 
tion to any person sustaining such 
damage, provided the plaintiff does 
injury com- 


|; plained of by his own want of proper 


The 
is objected to on this 
ground: The use of the terms any 
neglect, any mismanagement, im- 
plies that the defendant is liable for 
want of extraordinary care, and not 
for the want of ordinary only, as 


care or by his own negligence.’ 
instruction 


ruled by this court in Hunt v. Chi- 


cago, etce., R. Co., 26 Iowa 363, 364. 
It is argued that the terms include 
negligence and mismanagement of 
all degrees and character. But this 
is a mistaken interpretation of the 
language.’ Hamilton v. Des Moines 
Valley R. Co., 36 Iowa 31, 38, 39. 

77. Chicago, etc., R. Co. v. Brown, 
44 Kan. 384, 390, 24 Ir 497 (used in 
an instruction to the effect that any 
negligence would defeat defendant as 
meaning a want of that degree of 
care required in the particular in- 


stance). 

78. Harris v. Allen, 15 Fed. 106, 
108 (as including all). 

79. Mullin v. Spagenberg, 112 Ill. 
140, 144 (as meaning “no one of the 
offences’ mentioned); Faulkner v. 
Rex, [1905] 2 K. B. 76 (as not con- 


fined to offenses punishable under 
the act). 


80. Peo. v. Weiler, 179 N. Y. 46, 
48, 71 NE 462, 1 AnnCas 155 [rev 89) 


App. Div. 611, 85 NYS 1140] (holding 
that shadowing by a private detec- 
tive has been held not to be “any 
offensive or disorderly act’ within 
the penal code punishing such an 
act).’°.To same effect Peo. vi St. 


Clair, 179 N. Y. 578 mem, 72 NE 1147. 


on [rev 90 App. Div. 239, 86 NYS 
ails 

81. State v. Monahan, 72 Kan. 492, 
493, 84 P 130, 115 AmSR 224, 7 Ann 
ea). 661 (construing Bill of Rights 

82. U.S. v. Morse, 27 F. Cas. No. 
£5,820) 38.oStory: 87190 (as meaning 
“any such office or capacity” or “any 
one office or capacity’’). 

838. Rankin v. Pitkin, 50 Iowa 313, 
316 (as broad enough to include any 
district, state, county, or township 
officer). 

84. Larose v. Rex, 31 Can. S. C. 
206, 209 (as not including officers or 
men of the militia). 

85. Thurston v. State, 3 Coldw. 
(Tenn.) 115, 118 (as meaning “any 
one of the following causes’’). 

86. Parmenter v. U. S., 6 Ind. T. 
530, 532, 98 SW 340 (words of gen- 
eral and comprehensive description). 

87. O’Neil v. Mansfield, 47 Misc. 
516, 518, 95 NYS 1009 (as referring 
only to officers who were appointed 
by the mayor, and not to individual 
appointments). 

88. State v. King, 5 Ind. 439, 440 
(holding that these words, used in a 
statute which authorizes justices to 
issue writs of attachment against the 
goods of a debtor, when the amcunt 
claimed by any one creditor does not 
exceed one hundred dollars, “may 
be fairly interpreted to mean any 
one claiming under the same bond 
and affidavit,’ each claim thus filed 
being a separate suit). 

S: v.. Dickson; <5) Bet.2¢U. 
S.) VA 160s 10 L. ed. 689 (holding 
that the phrase used in a statute 
providing “that the whole amount 
which any receiver of public moneys 
shall receive, under the provisions of 
this act, shall not exceed for any 
one year, the sum of $3,000,” means 
any one year calculated from the 
date of the commission of the re- 
ceiver, and does not mean any one 
year commencing with the calendar 
year, that is, with the first of Janu- 
ary of each year, which is commonly 
called, in matters connected with the 


or capacity,’’’? ‘‘any officer,’’ ®° ‘‘any officer or 
servant of the Crown,’’ * ‘cany of the followmg 
‘fanyone,’ ? 80 
office, Yh 97 ‘fany one creditor,’’ *5 ‘‘any one year, 
“any order,’’ ®° ‘‘any owner,’’ %! 

Tany partyaes 


‘fany one appointed to 


27 89 


ae paper,’’ ¥? 


‘fany 


any 
‘fany part thereof,’’ °4 


treasury department, the fiscal year). 

90. Southern R. Co. v. U. S., 193 
Fed. 664, 665 (where, in defining the 
jurisdiction of the commerce court 
under the act of June 18, 1910, the 
court said: “The language which de- 
fines an order which may be affected 
by decree of this court is unrestrict- 
ed; ‘any order’ which is involved in:a 
direct suit to enjoin, set aside, an- 
nul, or suspend, provided always it 
is a case where a Circuit Court for- 
merly possessed jurisdiction to an- 
nul, set aside, or suspend. And that 
prior to June 18, 1910, the Cireuit 
Courts had jurisdiction is evident, 
for the language of section 16 of the 
interstate commerce act, as amended 
by the Hepburn act of June 29, 1906, 
expressly vested in such courts pow- 
er to hear and determine suits to en- 
join, set aside, annul, or suspend any 
order of the Commission”) 

fa] “Any order or regulation re- 
specting crossings” was held to be 
broad enough to include an order 
made by the railroad commission in-= 
stalling interlocking plants for the 
purpose of protecting Such crossings, 
Grand Trunk Western R. Co. v. Indi- 
ana R. Commn., 40 Ind. A. 168, 81 
NE 524, 526. ’ 

91. Mendenhall v. Leighton Inde- 
pendent School Dist., 137 Iowa 554, 
555, 115 NW 11 (where the court 
said: ‘“‘The section of the Code re- 
lating to school sites is very broad. 
and comprehensive, and expressly 
says that the school site shall be at 
least thirty rods from the residence 
of any owner who.objects to its be- 
ing placed nearer. The statute uses 
the term ‘any owner,’ and manifestly 
refers to the owner of the residence, 
and not to the owner of the site’’). 

92. Jackson v. Mobley, 157 Ala. 
408, 415, 47 S 590 (as including sub- 
peenas). 

93. Standard Oil Co. v. U. S., 221 
W...S. 2, 613i. SCt 502,55 -Tisedmedor 
34 LRANS 834, AnnCasi1912D 734 
(used in the Anti-Trust Act as hav- 
ing both a geographical and a dis- 
tributive significance); West Chi- 
cago Park Comrs. v. McMullen, 134 
Til. 170, 179, 25 NE 676,10) LRA=215 
(used in a statute which empowered 
park boards to connect any park 
“with any part of any incorporated 
city’). Stout v. Simpson, 34 Okl. 129, 
133, 124 P 754 (used in the original 
Seminole Agreement of Dec. 16, 1897 
[U. S. St.. at Lb. 567 ¢ 5427). 

[a] “Any part of, or projection,” 
as used in a deed providing that no 
dwelling or other house or building, 
or any part thereof or projection 
therefrom, shall be built on the 
grantor’s remaining land within a 
certain distance of the premises con- 
veyed, “evidently refer to bay win- 
dows or porches, or things of that. 
nature.” Clark v. Lee, 185 Mass. 223, 
225, 70 NE 47. 

[b]. “All and any part of.”’—Fors- 
ster v. Winfield, 3 Misc. 435, 440, 23 
NYS 169 infra note 82[f]. 

94. Iberia Cypress Co. v. Christen, 
116 La. 53, 54, 40 S 529 (used in the 
sentence “for the purchase price of 
property or any part thereof,’ as 
referring to the purchase price and 
not to the property); London, etc. 
Ins. Co. v. Crunk, 91 Tenn: 376, 377, 
23 SW_ 140 (holding that, under a 
clause in a fire policy providing that 
the insurance shall immediately 
cease “if the building or any part 
thereof fall except as the result of 
fire,” the insurer is not exempt from 
liability where part of the insured 
building is blown down just before 
the remainder is destroyed by fire. 
unless the part blown down consti- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


/ 


party,’’ °> ‘‘any party aggrieved,’’ °° ‘any party in- 
terested,’’ ®7 ‘‘any party thereto,’’ 98 ‘‘any personal 
estate,’’ °° ‘‘any personal, mixed or real property, 
franchises and rights,’’ 1 ‘‘any place,’’ ? ‘‘ any plain- 


tiff,’’* ‘‘any poll-book,’’* ‘‘any 


‘fany portion of my estate,’’® ‘‘any power other 
than by locomotive,’’* ‘‘any pretenced rights or 


tutes such material and integral part 
of the whole that without it the in- 
sured property has lost its original 
and distinctive character). 

[a] Dramatic piece.— Where a 
statute provided a penalty for the 
unauthorized production of “any 
part” of a dramatic piece it was held 
that such penalty was not incurred 
where the matter taken from the first 
work was not material or substan- 
tial, the court saying that the words 
in the statute, “production, or any 
part thereof,’”’ must receive a reason- 
able construction and are to be treat- 
ed as implying some part that is sub- 
stantial and material. Chatterton v. 
Cave, 3 App. Cas. 483, 501. To same 
effect Planché vy. Braham, 4 Bing. N. 
Cas. 17, 33 ECL 574, 132 Reprint 695. 

95. Peo. v. Wayne Cir. Judge, 36 
Mich. 331 (as to who may appeal); 
McCartin v. Traphagen, 45 N. J. Eq. 
265, 266, 17 A 809 (as a witness). 

96. Senter v. De Bernal, 38 Cal. 
637, 640; Jones, v. Quantrell, 2 Ida. 
MHasb.))-153,1155,79. & 418. 

“Aggrieved party” see 2 C. J. p 973. 

97. In re Olyphant Sewer Constr., 
198 Pa. 534, 538, 48 A 487 (where it 
was said: “In Pennsylvania Steel Co.’s 
App. 1614 Pa, <571j7 29. AY 294, the 
late Chief Justice, Sterrett, in con- 
struing this section of the act, says 
that the words ‘any party’ who is en- 
titled to file exceptions to a report of 
viewers means ‘any party interested 
in the proceeding,’ while the right to 
appeal and demand a jury trial is re- 
stricted to ‘any party whose property 
is taken, injured or destroyed,’ and 
that the right to appeal to the Su- 
preme Court is given to ‘any party 
interested in any assessment of dam- 
ages or benefits’ ’’). 

98. Machado v. Fernandez, 74 Cal. 
362, 364, 16 P 19 (party to a bill of 
exchange or promissory note pay- 
able, with interest, at sight or on 
demand, as meaning an indorser). 

99. Stevens v. Meserve, 73 N. H. 
293, 297, 61 A 420, 111 AmSR 612 (as 
broad enough to include choses in 
action as well as goods and chattels). 

1. Erie Wringer Mfg. Co. v. Na- 
tional Wringer Co., 63 Fed. 248, 249 
(used in a statute authorizing the 
levy of a special execution process 
against an -insolvent corporation 
upon such property are certainly 
broad enough to cover patent rights). 

2. Cruthers v. State, 161 Ind. 139, 
145, 67 NE 930 (as contemplating 
some place within the state); Ford v. 
Breen, 173 Mass. 52, 53, 53 NE 136 
(as including a dwelling house in 
which one accused of intoxication 
resides); Peo. v. St. Clair, 90 App. 
Diy.'6239;.1242, -§6 ANYS «77 “[rev on 
other grounds 179 N. Y. 578 mem, 72 
NE 1147 mem] (where, in construing 
Pen. Code § 675, providing that “any 
person who shall by any offensive or 
disorderly act or language, annoy or 
interfere with any person or persons 
in any place, or with the passengers 
of any public stage, railroad car, 
ferry boat, or other public convey- 
ance,” ete., shall be guilty of a misde- 
meanor, it was contended that the 
words “in any place’ had reference 
to a public place, and to public 
stages, railroad cars, ferry boats, 
and other public conveyances, or 
similar places, but the court said: 
“We are unable to agree with this 
construction. The words ‘in any 
place’ undoubtedly have reference to 
a public place; and public stages, 
railroad cars, ferry boats and other 
public conveyances were doubtless 
specified to remove any question as 
to whether they were public places 
and included in the words ‘in any 


T3C. 3-16) 


ANY 


66 


poor person,’’® | nance,’’ 4 


Bee preceding them in the stat- 
ute’’). 

[a] “In any place.’”’—Peo. v. Joyce, 
112 App. Div. 717, 722, 98 NYS 863 
(construing Pen. Code § 287, relating 
to the desertion of childrer). 

3. Mt. Olive Coal Co. v. Hughes, 
45 Ill. A. 566, 569 (as including all 
kinds of plaintiffs, natural and artifi- 
cial persons alike). 

4 Howard v. McDiarmid, 26 Ark. 
100, 109 (as referring to the poll 
book of a legal election). 

5. Sussex County ‘Trustees of 
Poor v. Jacobs, 11 Del. 330, 336 (as 
including all poor persons of every 
kind or class, insane as well as ra- 
tional). 

6. Glover v. Stillson, 56 Conn. 316, 
319, 15 A 752 (used in a will con- 
ferring power of sale to the devisees 
of a life estate, held to extend the 
power to the principal, and to permit 
the conveyance of a fee); White v. 
Guthrie, (Ky.) 8 SW 274, 275 (used 
in a will giving the executrix power 
to sell ‘any portion of my estate” 
not devised to my children, held to 
have no ambiguous meaning, and to 
give an unrestricted power to sell, 
except as to the property specifically 
devised. to the children). 

7. Gillette v. Chester, etc., R. Co., 
2 Pa. Dist. 450, 451 (where, in con- 
struing a statute giving the right to 
construct a street railway and con- 
vey passengers by any power other 
than by locomotive, the court said: 
“T suppose the court may safely con- 
strue the words ‘other than locomo- 
tive power,’ used in the Act, as in- 
cluding every present known power 
of locomotion except steam’’). 

8. Partridge v. Strange, Plowd. 77, 


'83, 75 Reprint 127 supra p 232 note 


82[b](2). 

9. In re Mitchell, 116 Fed. 87, 94 
(holding that the meaning of this 
phrase in a distress statute includes 
“all the means or process by which 
creditors can proceed against the 
goods and chattels of a tenant on 
the demised premises to enforce pay- 
ment of their demands’). 

10. Hodges v. Cooksey, 33 Fla. 715, 
722, 15 S 549, 24 LRA 812 (holding 
that the statutory remedy for the en- 
forcement of a claim for rent is em- 
braced within the term, “any process 
of law,’ contained in the exemp- 
tion article of the constitution of 
1868). 

11.. Peo. v. New York, 18 Wend. 
(N. Y.) 605, 607 (holding that the 
phrase does not mean net profits and 
income within the meaning of a stat- 
ute providing that, if the president 
or other officer of any incorporated 
company named in the assessment 
roll shall show to the satisfaction of 
the board of supervisors at their an- 
nual meeting, by an affidavit of such 
officer, that such company is not in 
receipt of “any profits or income,” 
the name of such company shall be 
stricken out of the assessment roll, 
and no tax shall be imposed on it). 

12. See Covington vy. Cincinnati, 
ete., R. Co., 144 Ky. 646, 648, 139 SW 
854; Jersey City v. New Jersey Bad. 
Bqual, 74 Ne Se Ta. 2758, 758, 67 A038 
(construing L. [1905] c 67 § 6). 

[a] The words are broad enough 
to include: (1) Both real and _ per- 
sonal property. De Witt v. San Fran- 
cisco, 2 Cal. 289, 295. (2) Choses in 
action as well as goods and chattels. 
Stevens v. Meserve, 73 N. = 2985 
297, 61 A 420, 111 AmSR 612. (3) 
Any debt or obligation shown, with 
sufficient legal certainty, to be due 
by defendant to the community. 
Hill v. Hill, 115 La. 489, 490, 39 S 
508. (4) A dog. Mirams vy. Our 


I718 66 


psOs.] 24 


titles,’’ ® ‘‘any process of execution, attachment, or 
sequestration,’’ ® 
profits or income,’’! ‘‘any property,’’?? ‘‘any 
property, funds, or estate,’’ 1% ‘‘any proposed ordi- 
any provision’’ by wil! bars dower,'® 
‘fany public highway,’’ 1° ‘‘any public purpose,’’ 1” 
‘fany quantities, 


66 27710 66 


any process of law, any 


any question of fact or issue 


[1901] 2 K. B. 564. 
(5) Promissory notes. Browne v. Fi- 
delity, etc., Co., 98° Dex: 55, 62, 80 
Sw 5938. (6) But see Buncombe 
County Comrs. v. Tommey, 115 U. S. 
122, 127, 5 SCt 626, 29 L. ed. 308 (as 
not including railroad property). 

[b] “‘Any of the property be- 
longing to his estate in bankruptcy’ 
ean hardly be held to include a right 
of action given to a creditor to set 
aside, as fraudulent as to him, a con- 
veyance of property not made in con- 
templation of bankruptcy, but made 
without consideration and in fraud 
of such creditor.” In re Dauchy, 122 
Fed. 688, 693 [aff 130 Fed. 532, 65 
CCA 78]. 


Dogs Pub. Co., 


_ “Any property whatsoever’ see 
infra p 245 note 92[h]. 
13. Ayers v. Lawrence, 59 N. Y. 


197 [quot Osterhoudt v. Rigney, 
98 N. Y. 222, 231] (construing “pre- 
vent waste or injury to any property, 
funds or estate,’ in L. [1872] ec 16, 
relating to taxation). 

14. Southwestern Tel., etc., Co. v. 
Dallas, 104 Tex. 114, 120, 134 SW 321 
(where, in construing a statute pro- 
viding that “any proposed ordinance” 
may be submitted to a municipal 
board by a petition signed by a cer- 
tain percentage of the electors voting 
at municipal elections, and that when 
the board shall have submitted such 
ordinance with alterations to the vote 
of the people, and it shall have been 
adopted by a majority of the electors 
it shall go into force, it was held 
that such statute did not authorize a 
submission to the electors of the or- 
dinance upon any subject of legisla- 
tion named in the charter, but only 
upon subjects to which the initiatory 
method was applicable). 

15. . Us S:, we > Duncanies25. Bae Cas: 
No. 15,002, 4 McLean 99, 100 (hold- 
ing that a statute declaring ‘that 
any provision by will bars dower” 
must have a reasonable construc- 
tion). 

16. Cleveland, ete., R. Co. v. Ba- 
ker, 106 Ill. A. 500, 508 (where the 
court said: “In passing on the ques- 
tion as to whether a street in an in- 
corporated town was a public high- 
way as contemplated by the statute, 
it is said in the Mobile, etc., R. Co. 
v. Davis, 130 Til. 146, 22 NE 850: 
‘The words “any public highway,” as 
here used, are not limited in their 
signification to the common public 
roads in the country, but their mean- 
ing is broad enough to _ include 
streets and roads in incorporated 
cities and towns’ ’’). 

{a] The statute which authorizes 
a street railroad “to build...a 
railroad or railroads on any public 
road or highway in the city of Cam- 
den, or on any public road or high- 
way extending from said city into 
the county of Camden,” does not em- 
power the company to build a rail- 
road upon a public highway, no part 
of which touches the city of Camden, 
but does empower it to buil€ more 
railroads than one upon the high- 
ways mentioned in the act. West 
Jersey Tract. Co. v. Camden Horse 
RCo: 538. Ne dee gaye Gon 6b enujOr ao: 
ae {rev 52 N. J. Hq. 452, 29 A 
17. Chamberlain v. 
19 Iowa 395, 402 


Burlington, 
(as not including 


aid in the construction of a rail- 
road). 
18. State v. Turner, 18 S. C. 163, 


106 (used in a statute forbidding the 
sale of spirituous liquors in any 
quantities without a license, as oper- 
ating to preclude‘ the sale without a 
license of any such liquors whatso- 
ever). 


242 [30.d.] 


in the cause,’’ 1° ‘‘any railroad,’’ 2° ‘‘any railroad 
in this State,’’??1 ‘‘any railroad, steamboat, stage- 
coach, or other vehicle for the conveyance of goods 
any railway corporation, 
‘fany real or personal property,’’** ‘‘any rea- 
son,’’*> ‘‘any receipt or other written evidence of 
the delivery or deposit of any grain,’’ etce.,?° ‘‘any 
record,’’ 27 ‘‘any respect untrue,’’ ?® ‘‘any revenue 
law,’’ 2° ‘‘any right accruing,’’ °° 


9922 66 


or passengers, 


97 32 


‘fany road erossing, 


19. Hoskins v. Northern Pac. R. 
Co., 39 Mont. 394, 404, 102 P 988, 991 
(where the court said: ‘‘Undoubted- 
ly the phrase... refers to any sin- 
gle, substantial allegation of the 
pleadings upon which an issue is 
raised, and not to the ultimate fact 
to be determined’’). 

20. Chicot County v. Lewis, 103 
U. S. 164, 167, 26 L. ed. 495 (where 
the words in a statute providing that 
any county in the state may sub- 
scribe to the stock of any railroad, 
ete., were used distributively, in- 
cluding all railroads taken severally, 
and the limitation had reference to 
the subscription to ‘any railroad,” 
that is, to any one railroad taken 
separately); Montclair v. New York, 
ete., R. Co., 45 N. J. Hq. 436, 442, 18 
A 242 (as including all railroad cor- 
porations); Hines v. Wilmington, 
etc., R. Co., 95 N. C. 434, 440, 59 AmR 
250 (as including each, every, and all 
railroads). 

{a] Logging railroad included.— 
Lodwick Lumber Co. v. Taylor, 39 
Tex. Civ. A. 302, 305, 87 SW 358. To 
same effect Kirby Lumber Co. v. 
Owens, 56 Tex. Civ. A. 370, 120 SW 


936. 
{b] Street railroad included.— 
Bammel v. Kirby, 19 Tex. Civ. 


198, 199, 47 SW 392. To same effect 
Johnson vy. Louisville City R. Co., 10 
Rush (Ky.) 2381. 

21. Chicot County v. Lewis, 103 
W. S.-164, 167, 26 Lb. ed. 495 [quot 
White v. Furgeson, 29 Ind. A. 144, 
64 NE 49, 52] (as including all rail- 
roads in the state without restric- 
tion). 

22. Ott v. Johnson, (Tex. Civ. A.) 
301 SW 534 (as not including tram 
railroads owned and operated by pri- 
vate individuals). 

23. Massachusetts L. & T. Co. v. 
Hamilton, 88 Fed. 588, 595, 32 CCA 
46 (as not applying to street car 
companies). 

[a] In a fellow servants act, the 
phrase has been said not to include 
street railways, and therefore the 
words should be restricted to the 
usual and popular import of that 
term; and the act should be held not 
to embrace railways constructed and 
maintained upon streets and other 
highways in and contiguous to cities 


and towns, for carrying persons. 
Riley v. Galveston City R. Co. 13 
Tex. Civ. A. 247; 35 SW 826. Tosame 


effect Norfolk, ete., Tract. Co. v. El- 
lington, 108 Va. 245, 61 SE 779, 17 
LRANS 117. 

24. Thomas v. Thomas, (Ky.) 110 
SW 853, 855 (as including all per- 
sonalty and all real property except 
the testator’s residence); Callahan v. 
Singer Mfg. Co., (Ky.) 92 SW 581 (as 
referring to things of like character 
to those named and not including 
notes and mortgages on property 
within the state, kept in another 
state). 

25.) Hall’ v.. Hardaker, 61, Hla..267, 
274, 55 S 977 (where, in construing a 
contract in which plaintiff subscribed 
money to be used to purchase prop- 
erty of a corporation and reorganize 
the same, the consideration to be 
that he should be given the position 
of business manager and should ren- 
der competent and efficient services 
as such, and “if for any reason” he 
should not be given such position 


‘fany salary now due 
him,’’°3 ‘‘any sale of the property and fran- 
chises,’’ °4 ‘‘any scheme or artifice to defraud,’ ** 


ANY 


going 


1) 23 


‘Salty Toad, 


defendants would purchase the stock 
of plaintiff in said company at a sum 
sufficient to reimburse him, _ the 
words “any reason’ were held to 
mean any reason other than the fail- 
ure of plaintiff to render competent 
and efficient services). 

26. McReynolds v. Peo., 230 Iii. 
623, 634, 82 NE 945 (construing Hurd 
Rev. St. [1905] c 38 § 124). 

27. Mclinerney v. U. S., 143 Fed. 
129, 738." T4) COA 655 (as including 
any part of the record). 

28. Wilkinson v. Union Mut. L. 
Ins: Co:; 29°F. Cas, No:'176762 2 “bill. 
570 (relating to statements in an ap- 
plication for life insurance). 

29. See 23 Op. Atty.-Gen. 398, 399 
(as including internal revenue laws 
as well as customs revenue laws). 

30. See 17 Op. Atty.-Gen. 539, 542 
(to the effect that the words used in 
the act of March 3, 1887 § 13 [22 U. 
S. St. at L. 488], do not include such 
taxes accruing at the date of the re- 
peal, there being, as to them, no right 
in esse, being the accruing right, not 
the accruing tax, that is saved). 

31. Dubuque County v. Dubuque, 
ete., R. Co., 4 Greene (Iowa) 1, 4 (as 
including an indefinite number of 
roads; all, and all kinds in the speci- 
fied class). But see Stokes v. Scott 
County, 10 Iowa 166, 177 (as not in- 
eluding railroads). 

32. Nichols v. Chicago, etc. R. 
Co., 125 Iowa 236, 238, 100 NW 1115 
(as referring to public, but not to 
private, crossings). 

83. McLaughlin v. Covington Bd. 
of Education, (Ky.) 83 SW 568, 569 
(referring to the salary of a clerk of 
the city board of education whose 
election is contested). 

34. Harnickell v. Omaha Water 
Co., 146 App. Div. 693, 698, 1381 NYS 
489 (used in a corporate mortgage 
as meaning any sale contemplated 
and provided for by the terms of 


Bye ie corporate mortgage it- 
self). 

35. U. S. v. Beach, 71 ‘Fed. 160, 
161 (used in a statute as meaning 


any scheme or artifice of the general 
character of those specified in the 


act): 
86. Kirk v. Roberson, 76 SW 183, 
25 supra p 232 note 


KyL 633 

32[c]. 

87. State v. Fry, 186 Mo. 198, 203, 
85 SW 328 (as limited by the context 
to country school districts). 

38. Cope v. Doherty, 2 De G. & J. 
614, 623, 59 EngCh 482, 44 Reprint 
1127 [quot Coal, ete, R. Co. v. Con- 
ley, 67 W. Va. 129, 67 SW 613, 629] 
(as embracing every vessel navigat- 
ing the sea which was not propelled 
by oars) 

89. The Kestor, 110 Fed. 432, 439 
(as including not only American sea- 
men but also foreign seamen ship- 
ping on foreign vessels from Ameri- 
ean ports). 

40. McDonald v. Southern Express 
Co., 1384 Fed. 282, 283 (as being lim- 
ited to such fish caught within the 
limits of the state). 

41. Re Farquhar, 4 Notes of Cas. 
651 (as being broad enough to in- 
clude minors). 

42 "Tillow va Sritton: SIN dee: 
120, 128 (as comprehending every 
special matter which could be plead- 
ed). 
43. Shumake v. Shumake, 17 Ida. 


| a 


e 


‘Cany school,’’ 3° ‘‘any school district,’’ ** ‘‘any sea- 

ship,’? 38 
fish,’’ 4° ‘‘any soldier,’’ 44 ‘‘any special matter,’’ ** 
‘Cany special order made after final judgment,’’ ** 
‘‘any species of seines or continuous trap nets,’’ ** 
‘‘any specific real estate of the party liable,’’* 
‘fany stock of goods,’’ #° ‘‘any street or other pub- 
lie ground,’’ 47 ‘‘any streets or alleys,’’*® ‘‘any 
subsequent meeting of the board,’’ *% 
stance or substances,’’®° ‘‘any succeeding term of the 
county court,’’ >! ‘‘any suit or action,’’ ©? ‘‘any suit 
or proceeding,’’ °° ‘‘any system or code of laws,’’ °* 


‘fany seaman,’’°® ‘‘any shad 


“fany sub- 


649, 655, 107 P 42 (construing Rev. 
Codes § 4807 subd 3). 

44, Hilborn v. Smith, 148 Mich. 
474, 477, 111 NW 1082 (as including 
“gill nets’’). 

45. Schultz v. Schultz, 133 Wis. 
125, 129, 118 NW 445, 126 AmSR 934 
(as including a homestead). 

46. Plass v. Morgan, 36 Wash. 
160, 162, 78 P 784 (used in Pierce 
Code § 5346, as including a great 
many kinds of goods). 

47. J. Burton Co. v. Chicago, 236 
383, 388, 86 NE 93, 15 AnnCas 
and note (as including public 
alleys). 

48. Fleetwood Streets, 8 Pa. Co. - 
210, 212 (holding that the term in a 
statute providing for opening the 
same does not justify the joining, in 
the same proceeding, of more than 
one highway as the basis of the as- 
sessment of damages by the same 
jury). 

49. Redondo Beach v. Barkley, 151 
Cal. 176, 179, 90 P 452 (construing 
St. [1901] p 27 § 2, relating to mu- 
nicipal corporations).. 

50. Com. v. Darlington, 9 Pa. Dist. 
700, 701 (where the court said: “Now, 
the word ‘any’ used in connection 
with the mixing substances is a term 
of the utmost generality, and in- 
cludes the mixture of substances 
originally contained in the article. 
‘Any substance or substances’ means 
as well a substance which is a nec- 
essary ingredient of the article as a 
foreign substance. I cannot doubt 
that, under that portion of the stat- 
ute, the addition of water to milk is 
a mixture of a substance which low- 
ers, depreciates or injurfously af- 
fects the quality, strength and purity 
of the milk’’). 


51. Brown y. Rushing, 70 Ark. 
Ce fee 66 SW 442 supra p 233 note 

a]. 

52. Columb v. Webster Mfg. Co., 


76 Fed. 198, 200 (where, in construing 
a statute allowing any citizen in the 
United States to prosecute any suit 
or action in the federal courts, with- 
out prepaying fees or costs, upon 
filing an affidavit of poverty, the 
court said: ‘Looking at the remedial 
character of the statute, we are of 
the opinion that writs of error and 
appeals are within the construction 
to be given the words ‘any suit or 
action’ which it contains’). 

[a] “Any suit or action in any 
court of the United States.” in the 
Bankruptcy Act of 1892, includes ob- 
jections to a bankrupt’s discharge. 
In_re Guilbert, 16 Pa. Dist. 689, 690. 

53. U. S. v. New Departure Mfg. 
Co., 195 Fed. 778, 779 (used broadly 
as including an inquiry pending be- 
forea grand jury, or, indeed, any act 
that might be done to affect a legal 
right in a particular case). 

54 State v. De Hart, 109 La. 570, 
575, 33 S 605 (where the court said: 
“We are inclined to think that the 
words ‘any system or code of laws,’ 
as used in the article, means systems 
or codes of laws other than our own 
—systems of law, codes of law in 
vogue in other countries and juris- 
dictions; that these are not to be 
adopted by merely a general refer- 
ence to the same, but that such sys- 
tems or codes, or the several pro- 
visions of the same, wanted to be 
adopted or enacted here, are to be 


Ss 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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any’ tax,’ 55 
tax! ’due,’? 576° 
term exceeding 
years,’’ 60 66 
= 27 62 66 
ting, 


‘fany tax 


two years,’’ °° 


Mess, 8 ry 


recited at length 
act’). 

55. Louisiana Citizens’ Bank v. 
Parker, 192.U. S. 73, 81,°24 SCt 181, 
48 L. ed. 346 (where the court said 
that the words “the capital of the 
bank shall be exempt from any tax” 
meant exemption without limitation); 
Moore v. Miller, 5 App. (D. C.) 413, 
431 (as including income taxes). 

56. Dalrymple v. Milwaukee, 53 
Wis. 178, 187, 10 NW 141 (as includ- 
ing a certificate issued on sale of 
land for nonpayment of a special as- 
sessment). 

57. Murne y. Morrison, 1 B. C. Pt. 
II 120, 131 (as meaning ‘‘a legal tax 
—a tax legally due and enforceable’’). 
To same effect Yokham y. Hall, 15 
Grant Chs (WA©.), 335. 

58. See 24 Op. Atty.-Gen. 603, 604 
(as not including a person or an in- 
dividual). 

59. Kauffman v. Kauffman, 29 Pa. 
Co. 142, 144 (where it was said: “The 
words ‘any term exceeding two years’ 
mean, at most, the sentence imposed 


in the adopting 


‘on one bill of indictment’). 


60. Peo. v. Burridge, 99 Mich. 343, 
345, 58 NW 319 [cit In re Lamphere, 
61 Mich. 105, 108, 27 NW _ 882] 
(where, in construing an arson stat- 
ute which provides that the offense 
“shall be punished by imprisonment 


‘in the State prison for life or for 


any term of years,’ the court said: 
“The Legislature has fixed the max- 
imum and minimum punishment. 
The maximum is for life, and the 
minimum for a term not less than 
two years, as ‘any term of years’ 
must be construed for a time not 
less than two years. The supreme 
court of Massachusetts, in Ex p. Sey- 
mour, 14 Pick. (Mass.) 40, 43, in con- 
struing a similar statute, say: ‘We 
think the natural and legal, as well 
as the literal and grammatical, con- 
struction of the words ‘any term of 
years,’ must be a period of time not 
less than two years.’ This construc- 
tion was again given to these words 
in Ex p. Dick, 14 Pick. (Mass.) 86, 
and Ex p. White, 14 Pick. 90, 93’). 
See also Ex p. Seymour, 14 Pick. 
(Mass.) 40, 43 (where the same con- 
struction of the phrase was adopted 
in a sentence for larceny). 

61. Monmouth Second Nat. Bank 
v. Thuet, 124 Ill. A. 501, 505 (where, 
in passing upon the rights of parties 
under an unrecorded chattel mort- 
gage, the court said: ‘Appellees, 
however, claim that the expression 
‘any third person’ in the statute 
must be construed to mean a person 
having an interest in the property as 
a lienor or purchaser from the mort- 
gagor, and that before the plaintiffs’ 
mortgage could be adjudged invalid 
as against the defendants, the de- 
fendants must prove their interest as 
such lienors or purchasers. .. . ‘Suf- 
fering mortgaged property to remain 
in the possession of the mortgagor 
without an agreement to that effect 
in the mortgage itself, is not under-, 
stood as endangering in any respect 
the lien as against the mortgagor. 
It is only when the interests of third 
persons are to be affected the ques- 
tion can arise, and this on the prin- 
ciple, a party can not be permitted to 
appear as owner of property by hav- 
ing it in possession while the title 
is in another. Who were meant by 
“third parties,” as that term is used 
in the statute? Can it mean any 
other than creditors and subsequent 
incumbrancers? We understand the 
law to be, that a chattel mortgage is 


certificate,’’5® ‘‘any 
any telegraph company,’’ °® 
66 
any third person,’’ *! ‘‘any time or sit- 
any time thereafter,’’ ®* ‘‘any town,’’ ® 
‘fany town having a police magistrate,’’® ‘‘any 
township,’’ °° ‘‘any trade, manufacture or busi- 
any trial, hearing, proceeding or inves- 
tigation,’’ °° ‘‘any two corporations,’’ °° ‘‘any un- 


ANY 


‘fany 


any term of 
Can yaw meee 


“fany woman 


only void as to third persons if pos- 
session is not taken on maturity of 
the note it was given to secure, but 
we have never understood that the 
widow, heir, or administrator of a 
mortgagor was such ‘third person.” 
They stand in the shoes of the de- 
ceased, and are his representatives 
and concluded by all lawful acts and 
contracts he may have entered into 
or performed’ ’’). 


62. Trumbo vy. 'Finley; 18. S:; -¢: 
305, 310 (as meaning “at any one 
time or sitting’’). 

63. St. James v. Erskine, 155 


Mich. 606, 607, 119 NW 897 (holding 
that a deed conveying timber, with 
the right to enter on the land and 
cut and remove it at “any time 
thereafter,’ entitles the grantee to a 
reasonable time after notice to re- 
move the same, though a reasonable 
time to remove the timber has al- 
ready elapsed). 

64. Com. vy. Loring, 8. {Pick: 
(Mass.) 370, 371, 872 (where, con- 
struing a statute that forbade the 
digging up of a human body without 
the authority of “the selectmen of 
any town in this Commonwealth,” it 
was held sufficient to aver that de- 
fendant was not authorized by the 
selectmen of the town where the 
body was buried). 

65. Reg. v. Young, 13 Ont. 198, 
203 (where it was said: “ ‘Any town 
having a police magistrate,’ means a 
police magistrate for the town speci- 
fically, not a police magistrate ap- 
pointed for a district, being part of 
a county, which district comprehends 
the town within its limits’’). 

66. Davern v. Decatur County, 34 
Ind. A. 44, 72 NE 268, 269 (constru- 
ing acts [1899] c 97, relating to road 
improvements); White v. Furgeson, 


29 Ind. A. 144, 64 NE 49, 53 (as 
including every township in the 
state). 

67. Carrigan v. Stillwell, 99 Me. 


434, 488, 59 A 683, 68 LRA 386 (as 
including any business of any na- 


ture). 

68. Lindsay v. Allen, 113 Tenn. 
517, 521, 82 SW 648 (as meaning 
some trial, hearing, proceeding, or 
investigation, of a person other than 
the witness, for the commission of 
such offense). 

69. Jones v. Missouri-Edison BPlec- 
tric Co., 135 Fed. 153, 157 (constru- 
ing a statute authorizing the consoli- 
dation of “any two corporations’). 

70. State v. Jehlik, 66 Kan. 301, 
304, 71 P 572, 61 LRA 265 (where the 
court said: “The statute, it is true, 
provides that ‘any unmarried wom- 
an,’ etc., may institute an action, and 
such terms without qualification are 
broad enough to include idiots and 
lunatics. There is language, how- 
ever, employed in the same connec- 
tion which clearly implies that only 
rational beings were within the con- 
templation of the legislature’’). 

71. Jones v. Whitworth, 94 Tenn. 
602, 609, 30 SW 786,°738 supra p 233 
note 33[a](2). 

72. Fitchburg v. Ashby, 132 Mass. 
495, 496 [quot Worcester v. Great 
Barrington, 140 Mass. 243, 5 NE 491] 
(used in the poor laws as meaning 
such a person at the time when the 
statute took effect). 

73. In Fitchburg v. Ashby, 132 
Mass. 495, 496 [quot Worcester v. 
Great Barrington, 140 Mass. 2438, 244, 
5 NE 491, used in the poor laws as 
meaning such a person at the time 
when the statute took effect]. 

74. ° State v. Bossee, 145 N. C. 579, 


woman hereafter married in this commonwealth, 
so divoreed,’’ ®° 
act;’’ ®+ also in such phrases as 


[3C.J.] 248 


married woman,’’7® ‘‘any unpaid stock,’’"? ‘‘any 
unsettled person,’’*? ‘‘any unsettled woman, 
‘“any useful beast, fowl or animal,’’ ** ‘‘any viaduct 
or viaducts,’’ 7 ‘‘any of the waters of the state, 


2978 


99 76 
66 ‘Cany 
2779 


any. will or codiceil,’’*® 


‘fany work or 


‘fany and all,’’ ®? 


580, 59 SE 879 (as including chick- 


ens). 
75. Chicago, etc., R. Co. v. State, 
47 Nebr. 549, 564, 66 NW 624, 53 


AmSR 557, 41 LRA 481 (used in a 
city charter as including such via- 
ducts aS were then in existence, as 
well as those subsequently construct- 


ed). 
76. State v. Haug, 95 Iowa 413, 
418, 64 NW 398, 29 LRA 390 (as in- 


cluding all waters lying wholly 
within the state). 
77. Dibble v. Winter, 247 Ill. 243, 


260, 93 NE 145 (as including foreign 
as well as domestic wills). 

78. Brett v. Brett, 3 Add. Eccl. 
210 (where, in construing the clause 
of the statute of frauds which pro- 
vides for the atteStation of any will 
or codicil, the court said: ‘The par- 
ticular phrase, ‘any will or codicil,’ 
occurring in the statute, upon which 
the present question depends, viewed 
thus in connection with its whole 
context in the statute, is not even 
difficult of interpretation, in my view 
of it. It is not, I think, to be taken 
in the general sense, which the 
phrase of itself, ‘any will or codicil,’ 
imports; on the contrary, it is to be 
taken in that limited sense of ‘any 
will or codicil of real estate,’ which 
the context satisfies me is the true 
interpretation or construction of the 
phrase’). To same effect Emanuel v. 
Constable, 3 Russ. 436, 439, 3 EngCh 
436, 38 Reprint 639. 

79. Woodbury v. Freeland, 16 
Gray (Mass.) 105, 107 (where the 
court said: “We can entertain no 
doubt that the phrase ‘any woman 
hereafter married in this common- 
wealth’ is to be construed as extend- 
ing to and including parties both of 
whom have their domicil and are ac- 
tual inhabitants here, although the 
act of marriage between them is sol- 
emnized in another state, during their 
temporary absence from this’’). 

80. Allen v. Allen, 43 Conn. 419, 
424 (where, in construing a statute 
which provided in part that “the Su- 
perior Court may assign to any wom- 
an so divorced, part of the estate of 
her late husband, not exceeding one- 
third, and may change her name,” 
the court said: “Although the ex- 
pression ‘any woman so. divorced,’ 
taken by itself, seems to be broad 
and all-inclusive, yet the act read as 
a whole furnishes good foundation 
for the belief that only those hus- 
bands who are divorced for their own 
violations of the marriage contract 
are to be punished by such diminu- 
tion of their estates’’). 

81. Edmundson y. Render, [1905] 


2 Ch. 320 (where, in construing 
a solicitor’s articles of clerkship 
wherein he covenanted not to “do 


any work or act” for any person 
usually done by a solicitor within a 
eertain radius from a certain place, 
it was held that, although letters 
were posted outside the radius, send- 
ing them by post to a person within 
the radius was equivalent to going to 
such person, and was an act done 
within the radius and in breach of 
the covenant). 

82. [a] “Any and all lands” is 
broad enough to cover the lands of 2 
private cemetery. In re Board of 
Street Opening, ete., 133 N. Y. 329, 
332, 31 NE 102, 28 AmSR 640, 16 
LRA 180 [aff 62 Hun 499, 16 NYS 


894]. 

[b] “Any and all liability arising 
therefrom.”—‘“The language of the 
It provides that 


defeasance is clear. 


244 [8C.J.] 


‘any <ond~all, $biaad ‘any ayand 


‘any and every,’’®> ‘‘any and every kind of,’’ ®? 


(Canyaturther, 7 comvany, akamdsia 4 


if said suit shall result in a certain 
way ‘that then’ (in that event) ‘the 
aforesaid indenture of lease between 
the parties of the first and second 
part shall be cancelled and annulled 
and the parties thereto shall be re- 
leased from any and all liability 
arising therefrom.’ ‘Any and all lia- 
bility arising therefrom’ means any 
and all liability growing out of or 
having its origin, life and existence 
in the contract. ‘Any and all liabil- 
ity’ does not mean some of the liabil- 
ity, as for instance, liability for 
rental after the decision of the court 
upon the question mentioned, but any 
and all liability growing out of or 
having its existence in the contract 
whether before or after the decision 
of the court upon the rights of the 
White River Association.” HEscam- 
bia, etc, Mfg. Co. v. Ferry Pass, 
ete., Assoc.; 59 Fla: 239, 242, 243, 52 
S 715, 188 AmSR 121. 

[ce] “Any and all materials.”— 
Where a guaranty was for the pay- 
ment of any and all materials fur- 
nished to one W, it was confined by 
extrinsic evidence to materials re- 
quired by W to enable him to fulfill 
his contracts in regard to certain 
houses. The} court », said:i+“The 
words ‘any and all materials’ and 
‘any balance’ are equally as compre- 
hensive and significant when applied 
to materials required for a particu- 
lar purpose and the indebtedness ac- 
cruing therefrom, as when applied to 
materials required generally or for 
indefinite purposes, and the indebted- 
ness remaining after the application 
of payments made from time to 
time. It cannot, for that reason, be 
said that the guaranty is either un- 
equivocally limited to the materials 
required by Wiegers for a particular 
purpose, or that it unequivocally in- 
cludes materials required by Wiegers 
for indefinite purposes.” Henry Mc- 
Shane Co. v. Padian, 1 Misc. 332, 335, 
20 NYS 679 [rev 142 N. Y. 207, 36 
NE 880]. 

{d] “Any and all necessary ex- 
penses.”—As used in a will devising 
the body of the testator’s estate to 
the executors in trust to collect the 
income, and, after deducting any and 
all necessary expenses, to divide the 
net income in equal shares among 
the persons named, the phrase is suf- 
ficient to include the payment of 
taxes charged upon the legacies, un- 
der the Collateral Inheritance Tax 
Law, the New York state transfer 
tax, and the United States war tax, 
and such taxes are payable out of 
the gross income and not out of the 
principal of the estate. In re brown, 
208 Pa. 161, 163, 57 A 360. 


{[e] “Any and all suits, proceed- 
ings, causes, or actions.”—In con- 
struing a statute providing that 


“each of said courts may change the 
venue of any criminal action pending 
therein, upon good cause shown, and 
shall change the venue of any civil 
action pending therein, upon the ap- 
plication,” ete, and an amendment 
providing that ‘each of the said 
courts, upon good cause shown, may 
change the venue in any cause pend- 
_ing therein,’ etc. the court said: 
“We find no reasonable ground for 
determining that the legislature in- 
tended, by the use of the word 
‘cause,’ instead of the word ‘action,’ 
to extend the jurisdiction of the 
courts in civil cases. The words 
‘any cause’ were intended to embrace 
and have the same meaning as the 
words ‘any criminal action’ and ‘any 
civil action;’ both classes of actions 
being brought under the same rule 
as to the character of the showing to 
be made. Manifestly the proviso was 
not intended to enlarge the jurisdic- 
tion, since it merely continued in 
force ‘any and all suits, proceedings, 
causes, or actions’ pending under the 
act of 1905, which this court had 
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all ‘‘any kind of,’ 


aforesaid,’’ °° 


such, 


‘fany kind’’ or 


held did not apply in condemnation 
proceedings.” Grand Rapids, etc., 
R. Co. v. Kalamazoo Cir. Judge, 154 
Mich. 493, 494, 117 NW 1050. 

{f] “All and any’? may mean “all 
or any.” Forster v. Winfield, 3 Misc. 
435, 440, 23 NYS 169. 

83. [a] “Any or all” of the part- 
ners.—In construing a statute pro- 
viding that if an execution on a 
judgment obtained against a partner- 
ship, association, or company in its 
firm name is returned unsatisfied in 
whole or in part, a supplemental suit 
for the amount unpaid may be 
brought against ‘‘any or all” of the 
partners or associates, the court said: 
“We think the term ‘any,’ as there 
used in the phrase ‘any or all,’ should 
not be given its limited sense, but 
its enlarged and plural sense, mean- 
ing some, however few or many; an 
indefinite number. Under this con- 
struction, such a supplemental suit 
may be brought against one, or more, 
or all of the partners, associates, or 


shareholders.” Tarbell v. Gifford, 79 
Vit-) S69, 03:71, 165, Al 80: 
[b] “Any or all... sharehold- 


ers.”’—In construing a statute pro- 
viding that suits may be brought 
against “‘any or all... sharehold- 
ers,’ the court said: ‘‘The term ‘any’ 
is not here used in its limited sense, 
but in its enlarged and plural sense, 
and is to be construed as meaning 
some, or an indefinite number.” With- 
erhead v. Allen, 28 Barb. (N. Y.) 661, 
666 [rev 4 Abb. Dec. 628, 3 Keyes 
562, 3 Transcr. A. 258]. 

84. [a] “Any and all such real 
estate.”—“The general words of the 
statute, conferring power to ‘take 
and hold by purchase or otherwise 
any and all such real estate and 
lands within said city as it may deem 
advisable,’ and to ‘lay out, maintain, 
and improve the same as a public 
park or parks,’ were not intended to 
authorize the taking in fee of lands 
already devoted to public use as 
parts of the actual location of a rail- 


road.” Boston, ete., R. Co. v. Cam- 
beter: 166 Mass. 224, 225, 44 NE 

85. [a] “Claims of any and every 
description.”—The maxim, ejusdem 
generis, had no application to re- 
strict the liberal meaning of this 
phrase in a deed. Gage v. Cameron, 
212 Ill. 146, 153, 72 NE 204. 

[b] “Any and every writ” in- 
cludes an attachment execution. 


Kennedy v. Agricultural Ins. Co., 165 
Pa. 179, 182, 30 A 724. 

854%. [a] “Any and every kind of 
business.”—Where a policy provided 
for indemnity in case the insured, by 
reason of injury, should be immedi- 
ately and wholly disabled and pre- 
vented from prosecuting any and 
every kind of business for a period 
of not less than a week, the word 
“prosecution” indicated that the 
parties intended that the insured, in 
order to recover benefits, should be 
wholly disabled from doing that 
business which he had the ability to 
prosecute, and hence the term “dis- 
abled from prosecuting any and 
every kind of business” did not mean 
that insured who was a day laborer 
and able to do only manual work 
could not recover because he was not 
so disabled as to be prevented from 
performing mental activities if he 
had had the reauisite education, and 
he was therefore wholly disabled, 
within the policy, when he was inca- 
pacitated from performing manual 
labor. Industrial Mut. Indemn. Co. 
v. Hawkins, 94 Ark. 417, 418, 127 SW 
457, 29 LRANS 635, 21 AnnCas 1029. 

86. [a] “Any further tax.’?— 
“<Not to impose any further tax or 
burden,’ when used in reference to 
some tax already imposed, means no 
other tax besides that to which ref- 
erence is made. Those words, so 
used, cannot be limited by a refine- 
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ment upon the etymology of the word 
‘any,’ out of or beyond its meaning 
in common discourse, to any like; 
and the words ‘any further tax,’ used 
with relation to some other tax, will, 
by common consent, as it always has 
been, be intended to mean any addi- 
tional tax besides that referred to, 
and not any further like tax.” Gor- 
don v. Appeal Tax Ct., 3 How. (U. 
S133, 047, 21 Wa: eda 529- 

87. Schnurr v. Quinn, 83 App. Div. 
70, 72, 82 NYS 468 (where a “claim 
of any kind’ was considered broad 
enough to include bastardy proceed- 
ings). : : 
[a] “Work of any kind,” in a 
statute which prohibits any person 
holding a lucrative office from being 
interested in any contract for the 
construction of any state building, 
courthouse, schoolhouse, bridge, pub- 
lic building, or work of any kind, 
must be restricted to works of like 
kind with those specially enumerated. 
Baker v. Crook County, 9 Wyo. 51, 55, 
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88. Ex p. Neet, 157 Mo. 527, 534, 
57 SW 1025, 80 AmSR 638 supra 
j 2381 note 19[a]. 

[a] “Any kind of articles of traf- 
fic, spirituous liquors,” etc.—‘‘These 
words are of the most comprehensive 
character. They embrace every thing 
that is the subject of trade or traf- 
fic; whether it be dry goods, gro- 
ceries, liquors, hardware or lumber.” © 
yaar: v. Brown, 20 N. J. L. 119, 120, 

[b] “Any kind of insurance.”— 
Peo. v. Fidelity, etc., Co., 153 Ill. 25, 
32, 38 NE 752, 26 LRA 295 supra 
p 233 note 33[a](38). 

{[c] “Any kind of property,” as 
used in a statute authorizing a me- 
chanic’s lien on any building, lot, 
farm, or ‘‘fany kind of property” not 
herein enumerated, does not include 
railroad property. Buncombe County 
v. Tommey;/115 U.S. 122,127, 5 SCE 
626, 29 L. ed. 308. 

[ad] “Any certain kind of the ac- 
cepted kinds” means a kind, of which 
the character was fixed and deter- 
mined beforehand when the specifica- 
tions were placed on file for bids. 
Tousey v. Indianapolis, 175 ind. 295; 
302, 94 NE 225. 

89. [a] “Any of the animals,” in 
a game law prohibiting having in 
possession any of the animals, etc., 
mentioned in a previous portion of 
the act, was held to be broad enough 
to cover animals taken or killed 
without the limits of the state as 
well as those killed or taken within 
the state. Merritt v. Peo., 169 Ill 
218, 221, 48 NE 325. 


[b] “Any of the crew.”—U. S. v. 
Harriman, 26 F. Cas. No. 15,311, 1 
Hughes 525, 528. 4 

[c] “Any of his  property.”— 
Miller _v. Munson, 34 Wis. 579, 582, 
17 AmR 461. 

90. State v. Antonio, 5 S.C. L. 562, 


570, 7 S. C. L. 776, 3 Wheel. Cr. (N. 
Y.) 508 supra p 231 note 28[a]. 

91. [a] “Any such arrears” is 
large enough to include rates on per- 
sonal, as well as on real property.” 
Berlin v. Grange, 1 Grant Err. & 
App. (U. C.) 279, 290. 

{b] “Any such case.”—“‘Now what 
are we to understand by the words 
‘any such case?’ Upon every prin- 
ciple of grammatical relation and ob- 
vious meaning, we must intend that 
the legislature had in view the cases 
specified in the same section immedi- 
ately preceding the final clause. It 
was of these it had been speaking, 
and it was of these it was continu- 
ing te speak.”” Com. v. Burrell, 7 Pa. 


{c] “Any such person,” in a stat- 
ute providing that the state superin- 
tendent of elections or any deputy 
may call on any person to assist him 
in the performance of his duty, and 
providing that any such person who 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


' exist 


ever’’ or ‘fan 


fails to respond thereto or who shall 
willfully or feloniously hinder or 
delay or attempt to hinder or delay 
such superintendent in the perform- 
ance of his duty shall be guilty of a 
felony, plainly refers to the persons 
called upon by the officer to aid him, 
and does not include a person not 
ealled upon to mean any person. Peo. 


v. Hochstim, 86 Mise. 562, 573, 73 
NYS 626. 
[d] “Any such  petition.”—Con- 


struing a statute providing: ‘And in 
ease any such petition is presented, 
the sitting member, whose election 
and return is petitioned against, 
may,” ete. the court said: “What 
do, then, the words ‘any such petition 
against a sitting member’ mean? 
Clearly, to my mind, any petition 
against the election and return of a 
sitting member.’ Valin v. Langlois, 
uCan iss. C:290510 De 

fe] “Any such place of public 
amusement.”—It was held that, in 
order to bring under the general lan- 
guage of “any such place of public 
amusement’ a public amusement not 
specifically enumerated by the stat- 
ute, the likeness or similarity must 
in something other than the 
mere fact that it is a “public amuse- 
ment,” and must in a general way 
correspond to the amusements speci- 
fied. Ex p. Hulb 18 Ida. 475, 480, 
110 P 256. 30 LRANS 465 and note. 

92. The Colon, 6 F. Cas. No. 3,023, 9 
Ben. 354, 355; State v. Simpson, 10 N. 
C. 620, 622 supra p 231 note 19[a](2). 

[a] “Any article or thing whatso- 
ever.”—State v. Chicago, etc., R. Co., 
95 Ark. 114, 116, 128 SW 555 (as re- 
stricted by the context to certain 
things). 
_{b] “Any book whatsoever.”—In 
construing the English Copyright 
Law it was held that the phrase “any 
book whatsoever” meant any book at 
all and not any book whatsoever 
ejusdem generis with those before 


mentioned in the statute. Ward v. 
Long, [1906] 2 Ch. 550, 560. 
[ec] “Any cause whatever” or 


“ywhatsoever.”—(1) In construing a 
provision of a fire insurance policy 
providing that the stoppage of the 
mill, from any cause whatever, for 
more than twenty days continuously, 
without notice to the _ secretary, 
should have the effect of suspending 
the policy from the expiration of 
that period, the court said: ‘This 
language is clear and explicit. No 
rules of construction would aid in 
determining the meaning expressed 
by it. The words ‘from any cause 
whatever’ include and cover any and 
every cause that may have the effect 
to stop the operation of the mill. It 
is impossible to exclude a stoppage 
for the purpose of making repairs 
from the operation of the provision, 
without doing violence to the plain 
meaning of the language in which it 
is expressed.” Day v. Mill Owners’ 
Mut. F. Ins. Co., 70 Iowa 710, 713, 29 
NW 4438. (2) In a contract by a city, 
requiring the contractor, if he desired 
an extension of time to complete his 
contract by reason of “any hindrance 
or delay from any cause whatever,” 
to give notice of the cause of deten- 
tion to the engineer, the phrase must 
be held to refer to any other cause 
than the act of the city. Hill v. Du- 
luth, 57 Minn. 231, 233, 58 NW 992 
fauot Hall v. Hardaker, 61 Fla. 267, 
275, 55 S 977]. (3) As used in a con- 
tract for shipment of live stock be- 
tween the shipper and a common car- 
rier, providing that the carrier 
should not be liable for loss caused 
by “escapes from any cause what- 
ever,” it cannot be construed liter- 
ally, so as to exempt the carrier from 
all liability whatever, but only for 
escapes in which the negligence of 
the carrier is not an active and coép- 
erative cause. Oxley v. St. Louis, 
‘ete., R. Co., 65 Mo. 629, 631 [quot 
Hall v. Hardaker, supra]. (4) In 
construing a contract by a water 
company, -that ‘‘the company shall 
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not be liable under any circum- 
stances for a deficiency or failure in 
the supply of water, whether occa- 
sioned by shutting off water to make 
repairs or connections, or for any 
cause whatsoever,’ the court said: 
“But ‘any cause whatsoever’ em- 
braces every possible cause, not only. 
those arising out of the exigencies of 
the defendant’s business but those 
resulting solely from the defendant’s 
negligence.’ Buchanan, etc., Lumber 
Co. v. Hast Jersey Coast Water Co., 
TILING) TRHis505 286018525059 Anat: 

[ad] “Any cause or proceeding 
whatever,” as used in a statute pro- 
viding, “If any final determination of 
any cause or proceeding whatever ex- 
cept in chancery shall be made by 
the Appellate Court, as the result 
wholly or in part of the finding of 
the facts, concerning the matter in 
controversy, different from the find- 
ing of the court from which such 
cause or proceeding was brought by 
appeal or writ of error, it shall be 
the duty of such Appellate Court to 
recite in its final order, judgment or 
decree, the facts as found; and the 
judgment of the Appellate Court 
Shall be final and conclusive as to all 
matters of fact in controversy in 
such cause or proceeding: Provided, 
in actions at law where the Appel- 
late Court reverses the judgment of 
the trial court without awarding a 
trial de novo, as the result wholly or 
in part of finding the facts different 
from the finding of the trial court,” 
ete., is of wider significance than the 
words “actions at law’? which follow 
in the proviso. Hackett v. Chicago, 
RieCon7 235) Tilly 146, 222.85. NE 


fe] “Any damages whatsoever.”— 
In construing an agreement between 
shippers of live stock and a common 
carrier, the court said: ‘The latter 
clause, ‘we will not call upon the 
rail road company or any of their 
agents for any damages whatsoever,’ 
considered without reference to the 
preceding language, would be suffi- 
ciently broad to excuse them from 
making compensation for losses. oc- 
casioned by wilful misconduct. It is 
most obvious, that such could not 
have been the intention; and that the 
true meaning and intention was, that 
they would not call upon them for 
any damages whatsoever, ‘that may 
happen to any horses, oxen or. other 
live stock, that we send or may send 
over said company’s rail road.’” Sa- 
ger v. Portsmouth, etc., R. Co., 31 Me. 
228, 238, 50 AmD 659. 

{f] “Any device whatever.”—“The 
Elkins act declares the offense of 
which the defendant was convicted 
to be the receiving of any concession 
in respect of the transportation of 
any property in interstate or foreign 
commerce, ‘whereby any such prop- 
erty shall by any device whatever be 
transported at a less rate than that 
named in the tariffs published and 
filed.” The court said: “The true 
meaning of the phrase ‘by any de- 
vice whatever’ here is directly or in- 
directly, in any way whatever, and 
the evident purpose of its use was to 
emphasize the scope of the law so 
that it would clearly include the so- 
licitation or receipt of every conces- 
sion, however obtained, whereby 
property in interstate or foreign com- 
merce should be transported: at less 
than the regular filed and published 
rate.’ Armour Packing Co. v. U. S., 
£535 Pedy My 157-06, SAeCCAN 1350 14 
LRANS 400 [aff 209 U. S. 56, 28 SCt 
428, 52 L. ed. 681]. 

[ 2] “Any equitable interest what- 
ever.”—‘‘T do not think that an equity 
of redemption in fee simple is in- 
tended by the words ‘any equitable 
interest whatever’ in section 20. 
Those words seem to me to be in- 
tended to include some lesser interest 
or estate, e. g., legacies charged on 
land, equitable mortgages, in short, 
all charges on the land which cannot 
be recovered by ejectmest or in any 
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y ... whatsoever,’’ % ‘‘at any stage | of utero-gestation,’’ °* ‘‘at any time,’’* ‘‘at any 


action at law, but for which the ben- 
eficiary must file his bill on the 
equity side of the Court.” In re 
Douglas, 1 B. C. 84, 85. 

{h] “Any property whatsoever.”— 
A dog is included in the words “any 
property whatsoever” in the Larceny 
Act (1861) § 102, which imposes a 
penalty on any one who publicly ad- 
vertises a reward for the return of 
any property whatsoever which shall 
have been stolen or lost, and uses in 
such advertisement any words pur- 
por Une) that no questions will be 

ked, and on any one who prints or 
pubachcs such an advertisement. 
Mirams v. Our Dogs Pub. Co., [1901] 
2K. B. 564, 566. 

93. Edwards v. State, 79 Nebr. 
251, 252, 112 NW 611 (as meaning at 
any stage of pregnancy). 

$4. See Heston y. St. Bride, 1 E. 
& B. 583, 587, 72 ECL 583, 118 Re- 
print 556 (construing the Lunatic 
Act, 8 & 9 Vict. c 126 § 58). 

{a] At all times.—An ordinance 
prohibiting fires in the streets of a 
village “at any time” forbids such 
fires at all times. New Rochelle v. 
Clark, 65 Hun 140, 141, 19 NYS 989. 
Compare Schroeder Vv. ”Gemeiner, 10 
Nev. 355, 361 (construing the phrase, 
“at any time they may wish to do 
so,” in a covenant giving lessees the 
privilege of buying certain prem- 
ises). 

{[b] From time to time.—‘“‘At any 
time’ means “from time to time,” 
when required by the context. Smith 
yagi’ 60 N. J: L. 384, 388, 38 A 


{c] Not after a certain time.—In 
considering an oil lease which pro- 
vided in part that the lessee might at 
any time surrender the lease for can- 
cellation upon certain conditions, the 
court said: ‘“ ‘At any time’ means at 
any time, and not after a certain 
time, or after the fulfillment of a 
certain condition. If the intention 
had been to express the idea that the 
right should be available only after 
the completion of the first well, the 
parties would obviously have so ex- 


pressed themselves.” Murray v. 
Parnhars 117 La. 1023, 1030, 42 S$ 
[a] Reasonable time implied.—(1) 


Fletcher v. Lyon, 93 Ark. 5, 11, 123 
SW 801 (as meaning a reasonable 
time without unnecessary delay, just 
as if no time at all were specified). 
(2) An offer to buy at any time after 
a certain date was held not to im- 
port perpetuity, but to entitle the 
party to a reasonable time only. 
Park v. Whitney, 148 Mass. 278, 19 
NE 161. To same effect Ellis v. Dur- 
kee, 79" Vitie34t, 65% Av-94° hig) adihe 
words in a contract which provided 
that a city might at any time lay 
out a certain street across certain 
lands will be construed to mean a 
reasonable time. Raynor v. Syra- 
cuse University, 35 Misc. 83, 71 NYS 
293. (4) ‘Where the right to re- 
move property ‘at any time’ has been 
expressly reserved in the lease, such 
a right is not unlimited as to time, 
but is limited to a reasonable time 
after the expiration of the lease. 
Shellar v. Shivers, 171 Pa. 569, 33 A 
95.” Perry v. Acme Oil Co., 44 Ind. 
A. 207, 88 NE 859, 861. 

[e] “At any time” enter appear- 
ance, etc.—In re Lewis F. Perry, etc., 
Co., 172 Fed. 744, 745 (construing 
Bankr. Act [1898] c 541 § 59 cl f). 

{f] “At any time within twenty 
days.”—(1) U. S. v. Sena, 15 N. M. 
187, 196, 106 P 383 (construing Comp. 
L. [1897] § 896). (2) See also Fer- 
ris v. Chambers, 51 Colo. 368, 369, 117 
P 994 (construing, in the light of the 
context, the expression ‘fat any time 
within thirty days after the matur-: 
ity of the last installment of the in- 
debtedness secured thereby,’ as used 
in Rey. St. [1908] § 518). 

{[g] Amendments at any time.— 
At common law the court had power, 
in the furtherance of justice, to al- 
low amendments to be made after 
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reason, if in any ease, 
‘in any form,”’ 


manner whatever,’’ B66; 


in any way. 


verdict, until final judgment, and it 
is not reasonable to suppose that the 
code intended to restrict this power. 
See Boyd v. Smith, (Ind. A.) 39 NE 
208; Raymond vy. Wathen, 142 Ind. 
367, 372, 41 NE 815. To same effect 
Hunter v. Boyd, 6 Ont. L. 639. 

[h] Appointment of receiver “at 
any time.”—Slaughter v. Moore, 9 
Del. Ch. 350, 82 A 963; Harned v. 
Beacon Hill Real Hst. Co., 9 Del. Ch. 
232, 80 A 805 (both construing the 
General Corporation Act § 48). 

fi] Right to repurchase “at any 
time.”—A covenant by the grantee in 
a deed, that the grantor “shall, at 
any time, have the right of pre- 
emption of the premises” at a stated 
price, does not give the grantor a 
right to repurchase except when the 
grantee wishes to sell. Garcia v. 
Callender, 53 Hun 12, 13, 5 NYS 934. 

tj] “At any time before the trial 
thereof,” in a federal statute provid- 
ing for removal of causes on the 
ground of prejudice, means before or 
at the term at which the cause could 
first be tried, and before the trial 
thereof. - Fisk v. Henarie, 142 U. S. 
459, 467, 12 SCt 207, 35 L. ed. 1080. 
To same effect Parker v. Vanderbilt, 
136 Fed. 246, 248; Detroit v. Detroit 
City oR. Coyb4 Bed. 7; 10: 

{k] “At any time die without is- 
sue,” it was held, imported a defi- 
nite failure of issue. Snyder’s App., 
95 Pa. 174, 

{1] Payable at any time.—There 
is no legal difference between a bond 
payable when “ ‘demanded,’ or ‘on de- 
mand,’ and one payable ‘on call’ or 
‘at any time called for.’” In each. 
case the debt is payable immediately. 
Bowman v. McChesney, 22 Gratt. 
(63 Va.) 609, 612. 

{m] Possession at any time.— 
“The third instruction given is also 
wrong. Possession of stolen prop- 
erty must be recent after the theft, 
in order to raise the presumption of 
guilt. Possession at ‘any time’ will 
not raise the presumption. ‘Any 
time’ may refer to a period too re- 
mote; it must be recent.” State v. 
Wolff, 15 Mo. 168, 174. 

[n] Context controlling.—In con- 
struing a deed which provided in part 
that the grantee would not violate 
any of the provisions contained in an 
act of incorporation or in the by- 
laws, rules, or regulations made by 
the said associations at any time, it 
was said that the phrase “at any 
time” referred to the date of the 
violation, and not to the date of the 
adoption of by-laws, rules, or regu- 
lations. Newbery v. Barkalow, 75 
Nees. “HWgerl23,0132) 71 “Asib2i02See 
Alden v. Newark, 40 N. J. L. 92, 95 
(relating to review by certiorari “at 
any time’’). 

95. [a] Reasonable limit.—A pa- 
rol license to enter upon land at any 
and all times and cut and carry away 
growing timber cannot be construed 
as giving an indefinite time to cut 
and remove the timber, but means at 
any and all times within a reason- 
able time. Hill v. Hill, 113 Mass. 103, 
106, 18 AmR 455. 

Cohen v. Burgess, 44 Ill. A. 
206, 207. 

{a] A warrant to confess judg- 
ment on a note “at any time here- 
after’ authorizes a confession of 
judgment before the note is due. 
Cohen v. Burgess, 44 Ill. A. 206, 207. 
To same effect Elkins v. Wolfe, 44 
Ill. A. 376. 

97. State v. Lewis, 72 Kan. 234, 
236, 83 P 619 (where, in construing an 
order of court which provided that “at 
which time plaintiffs were given thir- 
ty days to make and serve a case 
made for the supreme court of the 
state of Kansas, and the defendant 
given five days after service to sug- 
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gest amendments, the case to be 
signed and settled on two days’ no- 
tice of either party at any time 
thereafter,” the court said: “It is 
impossible to say that the wholly 
undefined and indeterminate period 
of ‘any time’ means a fixed and as- 
certained time within which counsel 
might, by giving notice, end the un- 
certainty as to when the case would 
be settled’). 

{a] Reasonable time.—‘“‘At any 
time thereafter,’ in a deed giving the 
right to remove timber, means a rea- 
sonable time after notice to remove. 
St. James v. Erskine, 155 Mich. 606, 
607, 119 NW 897. 

98. [a] After notice “if any.”— 
Ensley Dev. Co. v. Powell, 147 Ala. 
300, 811, 40 S 137 (construing Pub. 
Acts [1903] p 3388 § 50, relating to. 
insolvent corporations). 

{b] Damages if any.—A require- 
ment to pay any damages has been 
held to cover all damages. The 
court said: “The words here require 
the payment of damages, ‘if any,’ by 
reason of the erection of the bridge. 
This last expression, in the connec- 
tion in which it stands, is the same 
thing as ‘on account of,’ or ‘because 
of, the erection of the bridge. In 
this sense, the paragraph means any 
damage on account of its erection. 
The subjunctive or contingent form 
if does not lessen the import of the 
word ‘any,’ which means indefinite 
results or amounts, and consequently 
means all damages.” Buckwalter v. 
Black Rock Bridge Co., 38 Pa. 281, 
287. To same effect Monongahela 
Nav. Co. v. Coon, 6 Pa. 379, 47 AmD 
474. Compare Union Drainage Dist. 
v. Volke, 163 Ill. 248, 45 NE 415 
(where its use in an instruction ren- 
dered the same erroneous). 

[c] Heirs “if any.”—-Ex p. Wynch, 
5 De G. M. & G. 188, 206, Py Enech 
150, 27 EngL&Hq 375, 43 Reprint 842 
(used in a will as having a restric- 
tive effect). 

{d] Personal estate “if any re- 
mains,” etce.—McKenzie’s App. 41 
Conn. 607, 610, 19 AmR 525 (used in 
a will). 

[e] Physical pain and mental an- 
guish, if any.— Wells v. Missouri-Hd- 
ison Hlectric Co., 108 Mo. A. 607, 617, 
84 SW 204 (used in an instruction to 
the jury). 

99. Hall v. Hardaker, 61 Fla. 267, 
274, 55 S 977 (construed as words of 
very general import in a contract to 
make one a general manager of a 
reorganized corporation). 

1. Richardson v. Ainsa, 218 U. S. 
289, 297, 31 SCt 238, 54 L. ed. 1044 
pabaite 26 St. at L. 854 ¢ 539 §§ 
see 

Harvey v. Chicago, etc., R. Co., 
oon Tll. 242, 245, 77 NE 569 (synony- 
mous with “in any way’’). 

8. [a] “In any form indebted.”— 
In construing a statute in connection 
with a by-law of _a bank declaring 
that no transfer of stock shall be 
allowed or valid so long as the holder 
is in arrears to the bank or “in any 
form indebted to it,” it was held that 
the phrase ‘in any form indebted’’ 
refers to indebtedness outside of the 
stock subscription. Kahn y. St. Jo- 
seph Bank, 70 Mo. 262, 268. 

[b] “In any form whatever.”— 
In a prosecution under a statute in- 
flicting a penalty on any one who 
for compensation sets up or conducts 
a game of cards whereby money or 
other thing may be won or lost. the 
addition of the words “in any form 
whatever,’ after the word ‘‘compen- 
sation,’ in an instruction, is not er- 
ror, the words “in any form what- 
ever’ being embraced by the word 
“compensation” in the sense in which 


it is used in the statute. Harper v. 
1Com., 93 Ky. 290, 292, 19 SW 737. 


G. Any Other. 
sons or things of the same class or like kind,’ of 
a similar character,’ eyusdem generis,’ with sueh as 
have been previously specified or enumerated, al- 
though from the context '° the words sometimes may 


liland, 161 Ili. 30, 36, 43 


A term referring to per- 


4. Footman vy. Stetson, 32 Me. 17, 
20, 52 AmD 634 (payment “in any 
manner” being construed as includ- 
ing payment in property as well as 
in money). 

5. The Queensmore, 53 Fed. 1022, 
1024, 4 CCA 157 (where the phrase 
“lost in any manner whatever,” in a 
shipper’s guaranty of payment of 
freight charges, was construed as 
absolute and unlimited in its terms). 

Ga) Halliv. alle tS. Cr Mae 2698 
281 (where, in construing an annuity 
to be paid “annually, or in any way 
she may wish,” for her support, the 
court said: ‘tHe means then to leave 
it in. her power to depart from the 
rule of law, and to make a law for 
herself, and to require the payments 
earlier if she wished. In the exer- 
cise of this discretion, she claims the 


payment of the whole annuity in ad-. 


vance. I, at one period, thought that 
the words, and apparent intention, 
would bear out even that construc- 
tion; and I am not now very sure 
that they would not. But I would 
rather adopt the more moderate con- 
struction, that she. would be at lib- 
erty to call for the payment of the 
annuity at short periods; that is to 
say, at the beginning of each quar- 


tery). 

[a] “In any way dispose of” held 
to mean more than “to sell.” Jer- 
seyville v. Becker, 117 Ill. A. 86, 88. 

[b] “In any way mentioned” in 
its broadest sense held to cover any 
form of reference to the particular 
matter in the will. Stachelberg v. 
Stachelberg, 52 Misc. 22, 24, 101 NYS 
ae [rev 124 App. Div. 232, 108 NYS 


ile 

[ec] “Poison in any way taken.”— 
“But it is insisted that the qualify- 
ing words, ‘in any way,’ have rela- 
tion to the motive of the insured in 
taking the poison, and embrace his 
involuntary as well as his voluntary 
action in that regard. We are of the 
opinion that the words ‘in any way’ 
relate to the mode or manner in 
which the poison is taken, and not to 
the motive of the insured in taking 
it.’ Metropolitan Ace. Assoc. v. Froi- 
NE 766, 52 


AmSR 359. 

Te UnS.2v. Bitty,208)U5S.. e968 
401, 28 SCt.396, 52 L. ed. 543; Ex p. 
Mills Sing, 14 Cal., A..-512, 514, 112 
P. 582; Wiggins v. State, 172 Ind. 78, 
80, 87 NE 718; State v. Campbell, 76 
Iowa 122, 125, 40 NW 100;:State v. 
Brown, 41 La. Ann. 345, 346, 6 S 
541; Sloan v. Whitman, 5 Cush. 
(Mass. ) 5325533; Se creer eca v. Rock, 
13 Mo. 579, "580, Coburn v. Rog- 
ers, 32 N. 1, 372, nite Wood v. North 
Western Ins. Co., 46 N. Y. 421, 426; 
Com. Title Ins., etc. Co. v. Ellis, 
LO 2 Paty senor 4 oer As 103 4, 73 AmSR 
816; Vassey v. Spake, 83 S. C. 566, 
567, 65 SE 825; Bagley v. State, 1 
Humphr. (‘Tenn.) 486, 489; Randolph 


V.. tate, 9. Mex. 521, 524; State v. 
Goodrich, 84 Wis. 359, 360, 54 NW 
5UT; Edson v. Hayden, 20 Wis. 682, 
684; Montresor v. Montresor, 1 
Coll. 693, 694, 28 HngCh 693, 63 Re- 
print 601. 

8. State v. Doty, 57 Kan. 835, 839, 


48 P 145 [quot State v. Jett, 69 Kan. 
788, 77 P 546]; Alexander v. Overton, 
22 Nebr. 227, 228, 34 NW 629; In-re 


Hammerstein, 57 Mise. 52, 55, 108 
NYS 197, 198; Bidder v. North Staf- 
fordshire R. Co., 4 Q. B. D. 412. 


950 Wa Sais Bitty, 208 U...S: 3938, 
402, 28 SCt 396, 52 L. ed. 5438; Hub- 
bell v. Higgins, 148 Iowa 36, 45, 126 
NW 914, 918, AnnCas1912B 822: In re 


Hammerstein, 57 Misc. 52, 54, 108 
NYS 719%. 

10. [a] Context may control 
meaning.—U. S. v. .Coppersmith, 4 


Fed. -198, 199, 2 Flipp. 546; Foss v. 
Johnstone, 158 Cal. 119, 128, 110 P 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


_ - 


be used in either an enlarged! or restricted 1? 


sense; thus ‘‘any other’’ may be 


ferring to things not ejusdem generis with those 
specified,*? as excluding the persons or things speci- 
_ fied or enumerated,'* or as referring only to things 
Previous enumera- 
tion or reference to something is necessary in order 
to give any meaning to the words ‘‘ 

Phrases in which these words have been used 
have received judicial interpretation, such as ‘‘any 
other action for damages for torts,’’ 1® ‘‘any ‘other 
aid,’ ’’1® ‘‘any other banking game,’’ 2° ‘‘any other 


in esse ?> and not in futuro.14 


294; In re Turner, 143 Cal. 438, 442 
17 P 144; Peirce v. Richardson, g 
Metc. (Ma'ss.) 69, 71; Danziger v. Si- 
monson, 116 N. Y. 329, 833,032 NE 
570; Com. v.*Magee, 220 Pai. i201, 203; 
69 A 805; Hutcheson v. Priddy, 12 
Gratt. (53 Va.) 85, 89; Ray v. Chesa- 
peake, ete., R. Co., 57 W. Va. 333 
337, 50 SE 413; Oleson v. Green Bay, 
ete., R. Co.," 86 Wise 383,389; In*re 
Walker, [1902] W. N. 147. See also 
vases infra notes 11-17. 

11. National Surety Co. v. Morris, 
111 Ga. 307, 308, 36 SE 690; Vreden- 


burg v. Baton Rouge Sugar Co., 52 
\La. Ann. 1666, 1673, 28 S 122; Du 
Pre v. Lexington County, 90 S. C. 


180, 182, 73 SE 70; State v. Holman, 
14.8. C. L. 306, 308. 
12. Halsey v. Fairbanks, 11 F. 
Cas. No. 5,964, 2 Mason 206, 207; 
Moore v. Settle, 82 Ky. 187, 188, 56 
AmR 889; McDade v. Peo., 29 Mich. 
50, 55; Bay State Iron Co. v. Goodall, 
Boi Nese aitegs,qec4, i vow Am D! 424:9: 
Scranton Electric Light, etc., Co.’s 
App., 122 Pa. 154, 170, 15 A 446, 9 
AmSR 79, 1 LRA 285; American Man- 
ganese Co. v. Virginia Manganese 
Co:, 91 Va. 272, 280, 21 SE 466; Ray 
v. Chesapeake, etc., R. Co., 57 W. Va. 
333, 337, 50 SE 413. 

13. National Surety Co. v. Morris, 
111 Ga. 307, 308, 36 SE 690. 

14. Grannis v. Cummings, 25 Conn. 
165, 169; Lilly v. Person, 168 Pa. 
219, 238, 32 A 23; Randolph v. State, 
9. Tex. 521, 524. 

15. Oleson v. Green Bay, R. 
Co., 36 Wis. 383, 389. 

[a] Existing at a certain time.— 
Eaitve v. Richardson, 9 Metce. (Mass.) 


etc., 


16. Oleson v. Green Bay, etc., R. 
Co., 36 Wis. 383, ; 
17. Sloan v. Whitman, 5 Cush. 


(Mass.) 532, 533. 
[a] No addition to meaning of in- 
strument.—Where a power author- 


ized an attorney to demand plain- | 


tiff’s just dower be assigned to her 
in any and all of the before-men- 
tioned premises or “any other,” but 
no premises were described, it was 
held that the words “any other” 
added nothing to its meaning. Sloan 
Vv. ae aD 5. Cush: (Mass.) 532, 533. 
Vassey v. Spake, 83 S. C. 566, 
Bere Gs SE 825 (holding that there is 
nothing in the general expression 
“any other action for damages for 
torts” which compels an extension 
of meaning to cover classes of torts 
unlike those enumerated). 

19. State v. Doty, 57 Kan. 835, 
839, 48 P 145 [quot State v. Jett, 69 
Kan. 788, 791, 77 P 546] (where the 
court said: “The character of the 
aid is indicated by the particular 
words used in the commencement of 
the section, and it shows that it 


must be some substantial act of per- 


sonal assistance. It will be observed 
that the concealing of an offender is 
first mentioned, and then there is 
added the giving of such offender 
any ‘other aid,’ and the argument 
may well be made that the other aid 
is of a similar character with that 
‘particularly specified’’). 

20. Randolph v. State, 9 Tex. 521, 
524 (as meaning any banking game 
Ss Peete ted). 

Howard v. State, 129 Wis. 
529, 631, 121 NW 133 (where in con- 
-struing a statute prohibiting the 


ANY 


employed as re- 
gerous, noxious 

9925 66 
ever, 


any other.’’ 17 


value,’’ 5? 
immoral 


breaking and entering ‘any office, 
shop, warehouse, or any other build- 
ing’ it was held that the phrase “any 
other building’? was not intended to 
include a schoolhouse or other build- 
es erected or employed for public 

e). But see Jones v. Hungerford, 4 
Gill & J. (Md.) 402, 406 supra note 33. 

22. Coburn v. Rogers, S2UNiVEL. Billzs 
374 (where, in construing a statute 
§ 1 of which gave a review as of 
right to the party against whom 
judgment has been rendered in any 
civil action in the court of common 
pleas in which an issue of fact has 
been joined, and § 2 of which au- 
thorized the supreme court, upon pe- 
tition, to grant a review~- “in any 
other case’ where it shall appear 
that justice has not been done 
through any accident, mistake, or 
misfortune, it was held that the 
words “any other case” are not to be 
construed as meaning in any other 
actions than those described in § 1, 
but as meaning in any other than 
those cases in which the party al- 
leging injustice in the judgment has 
had an opportunity to correct it by a 
rehearing upon review as of right). 

23. Mankato v. Barber Asphalt 
Pav. Co., 142 Fed. 329, 345, 73 CCA 
439 (as having relation to causes of 
the same kind as those particular- 
ized); Vredenburg v. Baton Rouge 
Sugar Co., 52 La. Ann. 1666, 1673, 
28 S 122 (where the words, used in 
describing disability in consequence of 
fire, want of water, breakdown, labor 
strikes, or ‘any other cause” beyond 
the control of defendant were con- 
strued as not subject to the rule 
ejusdem generis but as sufficiently 
broad to cover any uncontrollable 
overpowering cause necessitating the 
suspension of operation); Floyd- 
Jones v. Schaan, 129 App. Div. 82, 83, 
113 NYS 472 (where untenantability 
from destruction or injury by the 
elements ‘or any other cause’ was 
held not to include untenantability 
from vibration caused by a nearby 
electric plant); Edson v. Hayden, 20 
Wis. 682, 684 (where, in construing a 
statute providing that any married 
woman whose husband, either from 
drunkenness, profligacy, or “any 
other cause,’ shall neglect or refuse 
to provide for her support, etce., it 
was held that the phrase ‘any other 
cause” should not be construed as 
meaning every case where for any 
reason the husband does not furnish 
his wife with food and raiment and 
all the necessaries of life, but means 
vices of like kind to drunkenness or 
profligacy, or to conduct tending to 
the same result). 

[a] “Any other, cause beyond the 
control of the second party” used in 
a lease as referring. only to cause of 
a temporary character created and 
arising subsequent to the execution 
of the lease. New York Coal Co. v. 
New Pittsburgh Coal Co., 86 Oh. St. 
140, 174, 99 NE 198. 

{b] “Any other cause whatever.” 
—-A covenant in a lease binding the 
lessee at the expiration of the term 
to surrender the premises in the 
condition received except natural 
wear and decay, and to repair from 
time to time any damage done to the 
premises by the negligence of his 
employees,. careless usage, or from 
“any other cause whatever,’ does 


building,’’?1 ‘* 


any 
cause,’’ *8 ‘‘any other county,”’ 2 ‘fany other dan- 


[3C.J.] 247 


other case,’’?? ‘‘any other 


or offensive establishment whatso- 


any other dangerous weapon,’’ *® ‘‘any 
other entertainment of the stage,’’*" ‘‘any other 
felony,’’ 8. ‘‘any other funds,’’ *® ‘‘any other gam- 
bling device whatever,’’ °° 
hazard or address,’’ *+ 
‘fany other 
purpose,’’ *4 
liquid,’’ °5 ‘‘any other insurance,’’ °° 


“fany other game of 


any other goods of like 
house,’’** ‘‘any other 
‘fany other inflammable 
“Cany other 


66 


not bind the lessee to make repairs 
caused by natural wear and decay, 
for the words “any other cause what- 


ever’ mean any other cause except 
natural wear and decay. Herboth v. 
American Radiator Co., 145 Mo. A. 


484, 493, 123 SW 533. 

{c] “Any other cause of indebted- 
ness whatever.’—Langstaff v. Rock, 
13 Mo. 579, 582 (as meaning such 
causes of indebtedness as had been 
previously enumerated). 

24. Stiles v. Union County, 50 N. 
J. Ls 9,.12, 11 A 143 (where it was 
said: “The general clause of refer- 
ence in the act to create the county of 
Union [March 19, 1857, L. (1857) 244], 
to all the jurisdiction, powers, rights, 
&c., ‘which any other county in this 
state doth or may enjoy,’ includes 
and incorporates those general powers 
and provisions which belong to other 
counties as a class, and not such as 
are exclusive and exceptional’’). 

25. Grimm v. Krahmer, 112 App. 
Div. 489, 492, 98 NYS 523 (in a cove- 
nant restricting a grantee’s use of 


premises). 
26. State v. Brown, 41 La. Ann. 
345, 346, 6 S 541 (as referring to 


other weapons not included in the 
description, but of the same class). 

27. In re Hammerstein, 57 Misc. 
52, 55, 108 NYS 197 (holding that the 
phrase should not be limited, under 
the rule of ejusdem generis, to per- 
formances similar to those specified 
but should be construed to enlarge 
the scope of the section so as to for- 
bid all performances of any charac- 
ter in a place of public amusement 
on Sunday). 

- U. S. v. Coppersmith, 4 Fed. 
198, 199, 2 Flipp. 546 (as meaning 
felonies other than those men- 
tioned); State v. Hows, 31 Utah 168, 
170, 87 P 163 (as meaning any fel+ 
ony other than the felony particular- 
ized); State v. Goodrich, 84 Wis. 359, 
360, 54 NW 577 (as meaning felonies 
of the class mentioned and not in- 
cluding adultery). 

29. Montresor v. Montresor, 1 
Coll. 693, 703, 28 HngCh 693, 63 Re- 
print 601 (as including British as 
well as Dutch funds). 


30. McElroy v. Carmichael, 6 Tex. 
454, 456 (as not including a horse 
race). 

Sl. Bagley v. State, 1 Humphr. 
(Tenn.)} 486, 489 infra note 53. 

32. Hassel’s Case, 2 East P. GC: 


598 supra p 232 note 32[b](3). 


33. Jones v. Hungerford, 4 Gill & 
J. (Md.) 402, 406 (as including a 
schoolhouse). See also Wallace v. 


Young, 5 T. B. Mon. (Ky.) 155, 156. 
But see Howard v. State, 139 Wis. 
529, 531, 121 NW 133 supra note 21. 

[a] “Any other house whatever” 
was held sufficiently broad to include 


a church. McDonald v. Com., 86 Ky. 
10, 12, 4 SW 687. 
Suis Bitty: 208 4U.0 S.. 393; 


34 U. 

401, 28 SCt 396, 52 L. ed. 543 [rev 155 
Fed. 938] (where the words were 
construed ,.as ejusdem generis with 
the word “prostitution,” as relating 
to a like immoral purpose such as 
concubinage). 

85. Wood v. North Western Ins. 
Co., 46 N. Y. 421, 426 (used in a fire 
policy as meaning some liquid equal- 
1 pee with those enumer- 
ate 


36. Mutual Reserve L. Ins. Co. Vv. 


248 [30.J.] 


law,’’ 87 ‘‘any other liability or liabilities,’’ 8 ‘‘any 
other lien,’’ *® ‘‘any other manner,’’ 4° ‘‘any other 


matter,’’*+ ‘‘any other means, 


mines,’’ #8 
person,’’45 ‘‘any other 
purpose,’’47 ‘‘any other 


Dobler, 137 Fed. 550, 552, 70 CCA 134 
(used in a life policy as having no 
reference to an accident policy). 

87. Oleson v. Green Bay, ete, R. 
Co., 36 Wis. 383, 389 (as referring to 
laws in existence at a certain time 
and not to such as were thereafter 
enacted). 

38. Huntington v. Kneeland, 102 
App. Div. 284, 286, 92 NYS 944 (as 
including advances for enterprises 
other than that in which the mort- 
gagor was then engaged). 

89. Danziger v. Simonson, 116 N. 
Y. 329, 333, 22 NE 570 (as including 
each and every other Tien, and hence 
including a mortgage lien as well as 
a mechanic’s lien). 

40. Peirce v. Richardson, 9 Mete. 
(Mass.) 69, 71 (construing the phrase 
“or in any other manner,” as used in 
Rev. St. c 90 § 83). 

41. Du Pre v. Lexington County, 
90 S. C. 180, 182, 73 SE 70 (holding 
that a statute providing for the au- 
diting and payment by the county 
board of commissioners of accounts 
for “labor performed, fees, services, 
disbursements, or any other matter,” 
is broad enough to cover a claim for 
injury to an automobile resulting 
from a defect in a highway). 

[a] Any other matter as a coun- 
terclaim.—A statute allowing a de- 
fendant to plead as a counterclaim 
“any other matter, as would entitle 

_ him either to recover damages at law 
from the plaintiff ... or to relief in 
equity,” does not permit him to set 
up unliquidated damages based on 
breach of a contract other than that 
sued. on. American Manganese Co. v. 
Virginia Manganese Co., 91 Va. 272, 
280, 21 SE 466. 

{b] “Any other matter or thing 
from the beginning of the world.”— 
Where the release was of any other 
matter or thing from the beginning 
of the world it was held that these 
words would be restricted to the sub- 
ject matter. Halsey v. Fairbanks, 11 
F. Cas. No. 5,964, 4 Mason 206, 226. 

[c] Any other matter or thing 
whatsoever.—As used in a statute 
rendering it indictable to put into 
any bag or bale of cotton any stone, 
wood, trash cotton, cotton seed, ‘or 
[any] other matter... whatsoever,” 
the phrase is employed literally, and 
is not restricted to the things previ- 
ously enumerated. State v. Holman, 
14 S. C. L. 306, 308. 

42. McDade v. Peo., 29 Mich. 50, 
55 (as not embracing solicitation); 
Seranton Electric Light, etc. Co.’s 
App: 122 Pa. 154, 00; 15 Ae 4469 
AmSR 79, 1 LRA 285 (holding that 
an act providing for the incorpora- 
tion of companies for the manufac- 
ture of gas, or the supply of light or 
heat to the public by any other 


means, does not apply to electric 
light). ‘ 
43. Bidder v. North Staffordshire 


R. Co., 4 Q. B. D. 412, 431 (holding 
that, where by a lease of mines the 
lessees were authorized to make 
ways to carry away the produce of 
the mines thereby demised or “any 
other mines,’ the lessees were not 
limited to using the ways construct- 
ed by them for carriage from the 
mines demised alone). 

44, Alexander v. Overton, 22 Nebr. 
227, 228, 34 NW 629 (as including 
county treasurers, although they are 
not specifically named). 

State v. Campbell, 76 Iowa 
122, 40 NW 100 (as meaning 
simply other persons of like kind or 
in like employment with those speci- 
fied, and limited to other like per- 
sons); State v. Hamill, 127 Mo. A. 
661, 662, 106 SW 1103 (holding that 
every dramshop keeper or “any other 
person” as used in Acts [1891] p 131 


‘‘any other officer,’’ ++ 


Goodall, 39 N. H. 223, 233, 75 AmD 
219 (as meaning “any other person 
legally liable’); Vallely v. Grafton 
First Nat. Bank, 14 N. D. 580, 106 
NW 127, 116 AmSR 700, 5 LRANS 
3887 (used in Rev. Codes [1899] § 
4730, as not including general cred- 
itors); Com. v. Magee, 220 Pa. 201, 
203, 69 A 805 (holding that, where 
plaintiff sued on an administrator’s 
bond before a final decree had been 
entered on the administrator’s ac- 
count, and while exceptions thereto 
were pending, the action was pre- 
maturely brought, and could not be 
sustained under a statute providing 
that, where suit has been brought on 
a bond, any other person to whom 
a cause of action has accrued at any 
time before judgment may be made a 
party, the designation “any other 
person” not applying to one who had 
brought an action on a bond when no 
one has a right of action thereon, and 
no one has intervened); Common- 
wealth Title Ins., etc., Co. v. Ellis, 
192 Pa. 321, 328, 43 A 1034, 73 AmSR 
816 (as generic words including all 
persons who have the right to file 
liens); Texas Cent. R. Co. v. Waldie, 
(Tex. Civ. A.) 101 SW 517, 519 (where 
the negligence of ‘any other per- 
son” was considered broad enough to 
include the negligence of the serv- 
ant himself who was injured). 

{a] In construing the Juvenile 
Court Law, providing that in all 
cases where any child shall be de- 
pendent or delinquent the parent or 
parents, guardian, or person having 
the custody of such child “or any 
other person” who shall, by any act, 
contribute to the dependency or de- 
linquency of the child, shall be guilty 
of a misdemeanor, it was held that 
any one who contributes to the de- 
pendency of a child, whatever may 
be his relation thereto, becomes sub- 
ject to punishment, the words “any 
other person” including all persons 
committing the acts specified. In re 
Mills Sing, 14 Cal. A. 512, 513, 112 
P 582. To same effect Wilson v. 
44 Colo. 608, 99 P 335; Gibson 


851. 

[b] Issuance of letters of admin- 
istration.—A statute providing that 
the court shall have power at any 
time to revoke an order committing 
the estate of a decedent to the sher- 
iff for administration, and to grant 
letters to “any other person,’ does 
not mean that the court will revoke 
the order at the application of any 
person, but is limited by the power 
of the court to exercise its discretion 
as to the suitableness of the person 
and the time and_ circumstances of 
his application. Hutcheson v. Prid- 
dy, 12 Gratt. (53 Va.) 85, 89. 

[c] “Or any other person en- 
titled.”—The term in Code Civ. Proc. 
§1368, is general in its designation of 
persons, and must either apply to 
persons in the same class as the 
minor, or to persons in inferior 
classes, who, as. provided in § 1365, 
are entitled, in the absence of others 
having superior rights, to a grant of 


letters. In re Turner, 143 Cal. 438, 
442, 77 P 144. 
{d] and of “any other person,’— 


A statute providing that every per- 
son who shall set a fire on any land 
that shall run on the land of ‘any 
other person” shall pay the damages, 
means by such other person, a pro- 
prietor of land other than the one on 
whose land the fire was set. Gran- 
nis v. Cummings, 25 Conn. 165, 169. 
{e] Loser or “any other person.” 
—A statute giving a right of action 


other reason,’’49 ‘‘any other respect,’’5° ‘‘any 

other road,’’*! ‘‘any other source,’’5? ‘‘any 

7742 ¢¢any other | other species of gaming whatever,’’*? ‘‘any 

‘Cany other | other  structure,’’>4+ ‘‘any other  water,’’ © 

place,’’#® ‘‘any other | ‘‘any other ... whatsoever,’’°* ‘‘any other wit- 
railroad,’’#® ‘‘any 

§ 19, did not include merchants or |for money lost at gaming to the loser 

druggists); Bay State Iron Co. v.|or “any other person” was held not 


to include the loser’s wife. Moore v. 
Settle, 82 Ky. 187, 189, 56 AmR 889. 

46. Wiggins v. State, 172 Ind. 78, 
80, 87 NE 718 (as meaning a place 
of like character with those previ- 
ously enumerated). 

47. State  v. Dudenhefer, 122 La. 
288, 297, 47 S 614 (as synonymous 
with ‘“otherwise’’). 


48. Bonner v. Terre Haute, etc. 
R. Co.,) 151 Bed: | 985, 986; 31 ‘CCAR 
476 (holding that Burns Annot. St. 
Ind. [1894] § 5257, whith authorizes 
any railroad company to intersect, 
join, and unite with “any other rail- 
road,’ does not limit the right of 
consolidation to two companies). 

49. National Surety Co. v. Morris, 
111 Ga. 307, 308, 36 SE 690 (used in 
Civ. Code § 2533, as relating to some 
ground or grounds of relief not ejus- 
dem generis with those which arise 
from the guardian’s official miscon=_ 
duct, such as want of personal in- 
tegrity, lack of business capacity, 
extravagant or reckless living, in- 
dulgence in vicious or immoral hab- 
its, criminality, etc.). 

50. Lilly v. Person, 168 Pa. 219, . 
233, 32 A 23 (holding that a con- 
tract providing that any change in 
the plans, either in quantity or qual- 
ity of the work, should be executed 
by the contractor without holding 
the contract as violated, or void “in 
any other respect,” excludes the im- 
plication of any change in terms, ex= 
cept such as would result from the 
alteration of the plans, but not such 
changes as would be the necessary 
consequence thereof). 

51. Ray _v. Chesapeake, etc. R. 
Co., 57 W. Va. 333, 337, 50 SE 413 (as 
referring to public highways only, 
and not to private crossings). 

52. Hubbell v. Higgins, 148 Iowa 
36, 45, 126 NW 914, AnnCas1912B 
(holding that, in the phrase 
“free from any effluvia, gas or offen- 
Sive odors arising from any sewer, 
drain, privy or any other source 
whatever within the control of the 
Owner, manager, agent or person in 
charge,” the words “any other source 
whatever” refer to a source of like 
kind with sewer, drain, and privy); 
Morgan vy. State, 54 Tex. Cr. 542, 549, 
113 SW 934 (where testimony from 
“any other source’ was heid not to 
contemplate accused’s testimony as 
another source). 1 

53. Bagley v. State, 1 Humphr. 
(Tenn.) 486, 489 (holding that the 
phrases “any other species of gaming 
whatever” and “any other game of 
hazard or address,” in a statute mak- 
ing void all contracts the considera- 
tion of which is money lost by play- 
ing at cards, dice, billiards, horse 
racing, or any other species of gam- 
ing whatever, include cockfighting). 

54. Ban v. Columbia So. “3 Oo% 
117 Wed. 21,°31,. 54° CCA. 407 (as ine- 
cluding a railroad); Giant Powder 
Co. v. Oregon Pac. R. Co., 42 Fed. 
470, 473, 8 LRA 700 (same). 

55. Foss v. Johnstone, 158 Cal. 
119, 128, 110 P 294 (as including a 
nonnavigable pond). 

56. Wallacervie Younes be) Leas 
peas (Ky.) 155, 156 supra p 231 note 

a 


[a] “Any other cause whatever” 
see Herboth vy. American Radiator 
Co., 145 Mo. A. 484, 493, 128 SW 533 
supra note 23[b]. 

[b] “Any other dangerous, nox- 
ious or offensive establishment what- 
soever” see Grimm v. Krahmer, 112 
App. Div. 489, 492, 98 NYS 523 supra 
note 25. 

[c] “Any other gambling device 
whatever” see McElroy v. Carmichael, 
6 Tex. 454, 456 supra note 30. 


Ss 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 8] H. Any Person. 


every person.®? 


sense it may include an employee 
husband ® or a wife,’° a minor 
under disability,’4 a taxpayer,’? 


[d] “Any other house whatever” 
see McDonald v. Com., 86 Ky. 10, 12, 
4 SW 687 supra note 38. 

fe] “Any other species of gaming 
whatever” see Bagley v. State, 1 
Humphr. (Tenn.) 486, 489 supra 
note 58. f 

57. Hart v. Godkin, 122 Wis. 646, 
§53, 100 NW 1057, 2 AnnCas 793 [cit 
Patnode v. Westenhaver, 114 Wis. 
460, 90 NW 467; EF. Dohmen Co. v. 
Manufacturers’, etc., F. Ins. Co., 96 
Wis. 38, 71 NW 69; Allen v. Murray, 
87 Wis. 41, 57 NW 979; Mercer v. 
Wright, 3 Wis. 645] (used in an in- 
struction relating to corroboration of 
testimony). 

58. Vermont vy. U. S., 174 Fed. 
192,- 197, 98.CCA 500; Matz, v. Chi- 
cago, ete, R. Co., 85 Fed. 180, 184; 
Schultz v. Pacific, etc., R. Co., 36 Mo. 
13, 28; Virginia, etc., R. Co. v. Orms- 
by County, 5 Nev. 341, 348; Mills v. 
Missouri, etc., R. Co., (Tex. Civ. A.) 
-57 SW 291, 292. 

[a] In a plural sense.—In re Mc- 
Ghee, 105 Iowa 9, 13, 74 NW 695 
supra p 232 note 32[a]. 

59. Brewer v. Crosby, 11 Gray 
(Mass.) 29, 30; State v. Packenham, 
40 Wash. 403, 406, 82 P 597 (as in- 
cluding an enrolled pupil, as used in 
L. [1903] ¢ 156 § 2, prohibiting any 
person from disturbing a _ public 


school). 
60. Sutton v. State, 122 Ga. 158, 
159, 50 SE 60 (used in Pen. Code 


[1895] § 109, relating to kidnapping, 
as meaning a man, woman, or child 
of any age); Brewer v. Crosby, 11 
Gray (Mass.) 29, 30. 

61. U.S. v. Palmer, 3 Wheat. (U. 
S.) 610, 613, 4 L. ed. 471. 

62. Virginia, etc., R. Co. v. Orms- 
by County, 5 Nev. 341, 348; Peterson 
v. Delaware River Ferry Co., 190 Pa. 
364, 365, 42 A 955; Williams v. Ivory, 
178 Pa. 536, 541, 34 A 291; Hanson v. 
WHichstaedt, 69 Wis. 538, 545, 35 NW 
30; Munro v. Waller, 28 Ont. 29, 32. 
See also U. S. v. Palmer, 3 Wheat. 
~ (U. S.) 610, 631, 4 L. ed. 471; Silvers 
v. Traverse, 82 Iowa 52, 55, 47 NW 
888, 11 LRA 804; State v. Kohnke, 
109 La. 838, 850, 33 S 793; Harrison 
v. Harrison, 36 N. Y. 5438, 546, 2 
Transcr. A. 348; Christian v. Atlan- 
tie} rete, R. Co. 186. N.C. 321, 322, 
48 SE 743, 68 LRA 418, 1 AnnCas 
803. 

63. State v. Duniway, 63 Or. 555, 
558, 128 P 853. Compare Chapman v. 
Brewer, 43 Nebr. 890, 62 NW 320, 
47 AmSR 779 infra note 67. See gen- 
erally Corporations [10 Cye 149]. 

64. Sutton v. State, 122 Ga. 158, 
159, 50 SE 60; In re Hinton, 64 Oh. 
St. 485, 489, 60 NE 621; Owens v. 
Haines, 199 Pa. 137, 140, 48 A 859. 

65. Sutton v. State, 122 Ga. 158, 
159, 50 SE 60; In re Beach, 154 N. Y. 
242, 247, 48 NE 516. 


66. Davis v. State, 95 Ark. 555, 
557, 129 Sw 530. 
67. Marvin v. Maysville St. R., 


ete., Co., 49 Fed. 436, 437; Chapman 
v. Brewer, 43 Nebr. 890, 899, 62 NW 
320, 47 AmSR 779 (foreign as well 
as domestic corporations). ee 
ete. 


68. Com. v. Stearns, 2 
(Mass.) 343, 346. 
69. Forrest v. Grant, 11 Lea 


(Tenn.) 305, 306. Aj 
70. Wightman v. Devere, 33 Wis. 
Os UD 7 


All persons ;58 
body;°? any human being;®° every human being;*! 
The term, as ordinarily used, in- 
eludes both natural and artificial persons or corpo- 
rations,®*? both males and females,** both adults 
and minors,®> both married and single persons,** 
both residents and nonresidents;*? and in its broad 
or a master,®> a 
or other person 


| 


ANY 
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state.”* However, it may appear from the context,’* 


any- 


and even the 


72. State v. Kohnke, 109 La. 838, 
350; 3318. 793. 

73. State v. Zimmerman, 79 S. C. 
289, 297, 60 SE 680. 

74 [a] Context controls mean- 
ing.—Dixon v. Western Union Tel. 
Co., 68 Fed. 630, 634; Davis v. State, 
95 Ark. 555, 557, 129 SW 530; Brewer 
v. Crosby, 11 Gray (Mass.) 29, 30; 
Harrison v. Harrison, 36 N. Y. 543, 
546; Christian v. Atlantic, etc. R. 
Co., 186 N. C. 321, 322, 48 SE 743, 68 
LRA 418, 2 AnnCas 803; State v. Zim- 
merman, 79 S. C. 289, 296, 60 SE 680. 
See also cases infra note 75. 

{b] Unascertained persons. — A 
statute authorizing the application 
of rents and profits to the use of 
“any person” includes persons unas- 
certained at the time of the designa- 
tion of those to whom there is grant- 
ed a contingent remainder. Harrison 
vy. Harrison, 36 N. Y. 543, 546. 

75. [a] Objects and intent of 
use.—The City of Salem, 10 Fed. 
843, 845, 7 Sawy. 477; Six Hundred 
and Fifty-one Chests of Tea v. U. S., 
22 BF. Cas. No. 12,916,° 1 Paine’ 499; 
511; Atchison, ete, R. Co. v. Far- 
row, 6 Colo. 498, 505; State v. Brown, 
38. Kan, 390, 393, 16 P1259; Carle v. 
Bangor, etc., R. Co., 43 Me. 269, 271; 
Dowell vy. Vicksburg, etc., R. Co., 
61 Miss. 519, 529; Sullivan v. Mis- 
souri Pac. R. Co., 97 Mo. 113, 120, 10 
SW 852; Lutz, v. Atlantic, etc.,’ R. 
 62N. IL 496," 499; 30 Be 9125-16 
LRA 819; Hodgkin vy. Atlantic, etc., 
RieCos e5y-A bbibriNS@ ON Ye) a cosemniaes 
Matter of Cullinan, 39 Misc. 641, 642, 
80 NYS 186; Miller v. Coffin, 19 R. I. 
164, 167, 36 A 6; State v. Zimmer- 
man, 79 S. C._289, 296, 60 SH’ 630; 
Tobacco Pipe Makers v. Woodroffe, 


7B. & C. 838, 14 ECL 374, 108 Re- 
print 935. See Busch y. Hall, 119 
Iowa 279, 98 NW 356 (construing 


Code § 1440, relating to persons en- 
titled to redeem lands sold _ for 
taxes); Com. v. Johnson, 162 Mass. 
596, 39 NE 349 (construing St. [1892] 
e 818 § 7, relating to the care of in- 
fants); Brown v. Wintsch, 110 Mo. 
A. 264, 84 SW 196 (construing Rey. 
St. [1899] § 2863, relating to slan- 
der). See also cases supra note 74. 

76.) Davis) Veo _state, 295) Ark 555, 
557, 129 SW 5380; and cases infra 
notes 77-79. 

77, U.S. v. Palmer, 2 Wheat. (U. 
S.) 610, 681, 4 L. ed. 471 (confined to 
any person or persons owing alle- 
giance .to the United States); The 
City of Salem, 10 Fed. 843, 845, 7 
Sawy. 477. See also cases infra note 
ul 


8. 

[a] Confined to interested per- 
sons.—Boylan v. Warren, 39 Kan. 
301, 304, 18 P 174, 7 AmSR 551. See 
Crawfordsville Trust Co. v. Ramsey, 
178 Ind. 258, 98 NE 177 (construing 
Burns Annot. St. [1908] § 3154); 
Campbell v. Fichter, 168 Ind. 645, 81 
NE 661, 11 AnnCas 1089 (construing 
Burns Annot. St. [1901] § 2766). 


{b] Confined to persons eligible to 
office.—Tobacco Pipe Makers _ v. 
Woodroffe, 7 B. & C. 838, 14 ECL 


374, 108 Reprint 935. 

78. Spurgeon v. Hennessey, 32 Mo. 
A. 83, 87; Low v. Goldtrap, 1 N. J. L. 
315, 317, 319; Vallely v. Grafton First 
Nat. Bank, 14 N. D. 580, 585, 106 NW 
127, 116 AmSR 700, 5 LRANS 3887. 

79. Dixon v. Western Union Tel. 


8. e 
71, Williams v. Ivory, 173 Pa. 536,|Co., 68 Fed. 630, 634 (not including 


542, 34 A 291. 


the person injured); Six Hundred 


or from the objects and intent of its use,’> that 
the term is employed in a limited or less compre- 
hensive sense,’® as including only certain persons,’” 
persons ejusdem generis,‘* and not others.”® 

Phrases in which the term has been used have 
received judicial interpretation, such as ‘‘any per- 
son or persons,’’ °° 
or control,’’ + ‘‘any person injured,’’ ®? ‘‘any per- 
son interested,’’ °° 


‘fany person... [in] charge 


‘fany person interested there- 


and Fifty-one Chests of Tea v. U. S., 
22 EF. Cas. No. 12,916, 1 Paine 499, 
511 (not including a wrongdoer); 
State v. Brown, 38 Kan. 390, 392, 16 
P 259 (not including idiots, insane 
persons, children under seven years 
of age, babes, and persons who have 
been made drunk by force or fraud); 
Hodgkin v. Atlantic, ete, R. Co., 5 
AbbPrNS (N. Y.) 73, 74 (not includ- 
ing a party to an action); Talley v. 
State, (Dex: = Cris-A)) 147" SW 2255; 
256 (construing Pen. Code art 1054, 
forbidding sale, ete., of liquor to a 
minor by anyone, as applying to all 
persons other than licensed retail 
liquor dealers and express companies 
and common carriers). 

[a] Employees not included in 
negligence cases.—The term “any 
person,” as used in statutes provid- 
ing that railroad companies or car- 
riers shall be liable for death under 
certain circumstances, does not as a 
general rule include employees of the 
road. Atchison, etc., R. Co. v. Far- 
row, 6 Colo. 498, 505; Carle v. Ban- 
gor, ete: RR. Co., 43" Mer269.e 02 ve 
Dowell v. Vicksburg, ete, R. Co., 61 
Miss. 519, 529; Sullivan v. Missouri 
PachyRs (Cogs Mo. sil she U0 aa Omsuvue 
852; Proctor v. Hannibal, etc., R. Co., 
64 Mo. 112, 122; Connor v. Chicago, 
tcl, Re Cor, 59 NOw 2855 co Ue zanys 
Atlantic, ete, R.:Co., 6 N. M. 496, 
499, 30 P 912, 16 LRA 819; Miller v. 
Coffin, 19 R. I. 164, 169, 36 A 6. Com- 
pare Iarussi v. Missouri Pac. R. Co., 
155 Fed. 654, 656 (construing Kan. L. 
[1874] p 143 c 93); Matz v. Chicago, 
etc., R. Co., 85 Fed. 180, 184; Schultz 
v. Pacific R. Co., 36 Mo. 13, 28; Pow- 
ers v. Hocking Valley R., etc., Co., 381 
Oh. Cir. Ct. 488 (construing Rev. St 
§ 3305). 

80. Munro v. Waller, 28 Ont. 29, 


2. 

[a] In the long form of the cove- 
nant not to assign or sublet without 
leave in the act respecting short 
forms of leases, Ont. Rev. St. c 106, 
includes the original lessee and, 
where an assignment by him has 
been made with consent, a reassign- 
ment to him without a fresh consent 
is a breach of the covenant. Munro 
v. Waller, 28 Ont. 29, 32. 

81.' Denver, etc., R. Co. v. Vitello, 
34 Colo. 50, 63, 81 P 766 (as*meaning 
a person who, for the time being at 
least, has immediate authority to di- 
rect, etc.). 

82. Brewer v. Crosby, 11 Gray 
(Mass.) 29 (holding that the remedy 
given by statute to “any person in- 
jured” by a dog, applies to injuries 
to property, and the court said: ‘‘The 
St. of 1798, c. 54 § 8, (of which the 
statute counted upon is a reénact- 
ment,) expressly made liable the 
owner or keeper of any dog for ‘any 
damage’ done by the dog ‘either to 
the person or the property of any 
person.’ In the Rev. Sts. c. 58, § 13, 
the term ‘any person’ is used in its 
broadest sense, as ‘anybody,’ ‘any 
human being,’ and not in contrast to 
property, as in the words ‘person or 
property’ in the former statute’’). 

Death of “any person” see supra 
note 79[a]. 

83. Byrd _v. Jones, 84 Ala. 336, 
338, 4 S 375 (as including a credi- 
tor); Strong v. Dignan, 207 Ill. 385, 
393, 69 NE 909, 99 AmSR 225 (used 
in Starr & C. Annot. St. [1896] ¢ 3 
par 6, as not limited to persons re- 
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in,’’ 84 ‘‘any person not an employe,’’ © ‘‘any per- 
2) 86 


son violating . .. any injunction, 


who shall be out of the state,’’®’ ‘‘any person 
[who] shall vend,’’§* or ‘‘shall keep for sale and 
sell,’’ 8° and ‘any person whomsoever in charge of 


said premises.’’ °° 


ANYTHING. Any object, act, 
fact whatever.®1 


such as *S 


him as such 
anything of value, 


siding in the state); Storrs v. St. 
Luke’s Hospital, 180 Ill. 368, 372, 54 
NEV 185) 187.72, AmSRy21ts [auot 
Halde v. Schultz, 17 S. D. 465, 97 NW 
369] (holding that the words in a 
statute allowing contest of wills by 
such person ‘‘mean those persons, 
who are interested in the settlement 
of the estate, that is to say, those, 
who will be directly affected in a 
pecuniary sense by its settlement; 
that the interest must be a direct pe- 
cuniary: interest affected by the pro- 
bate of the will, as the reference is 
to an existing interest, and not to an 
interest which may be subsequently 
acquired’); Branch v. Rankin, 108 
Tll. 444, 447 [cit Rosenthal v. Renick, 
44 Ill. 202] (as including any person 
interested, without reference to his 
place of residence). 

84 Keeler v. Lauer, 73 Kan. 388, 
396, 85 P 541 [quot Lockard v. Ste- 
phenson, 120 Ala. 641, 24 S 996, 74 
Cae eee Ala. Code 


ete.) R: .Co:5 


done by 


Else,’ 2 eo 9" 


2? 96 


Millis v. Missouri, 
(Tex. Civ. A.) 57 SW 291 

86. Silvers v. Traverse, 82 Iowa 
52, 55, 47 NW 888, 11 LRA 804 (as 
including persons not parties to the 
injunction proceedings). 

87. Omaha Nat. ‘Bank v. Lindsay, 
41 Wash. 531, 533, 84 P 11 (used in 
Ballinger Annot. Codes & St. § 4808, 
as applying not only to persons who 
have resided in the state and re- 
moved therefrom, but to persons who 
have never resided in the state). 

88. Peitz v. State, 68 Wis. 538, 
540, 32 NW 763 (as broad enough to 
include a brewer who establishes an 
agency for the sale of beer of his 
own manufacture in a town some 
miles from his duly licensed place of 
business and there sells to such per- 
sons as desire to purchase, without 
obtaining a license for carrying on 
the business from the authorities of 
such town). 

g9. State v. Gray, 61 Conn. 39, 44, 
22 A 675 (as including a licensed 
pharmacist). 

90. Matter of Cullinan, 39 Misc. 
641, 642, 80 NYS 186, 187 (as not 
used in a sense restricted to an agent 
or a servant). 

91. Webster New Int. D. 

92. Kasten v. Interstate Casualty 
Co., 99 Wis. 73, 76, 74 NW 534, 40 
LRA 651 (where, in construing a 
condition in an accident insurance 
policy that “this insurance does not 
cover ... injuries, fatal or other- 
wise, resulting, wholly or in part 
from poison or anything accidentally 
or otherwise taken, administered, ab- 
sorbed, or inhaled,’ the court said: 
“While the word ‘poison,’ as used in 
the policy, may be construed to mean 
liquids commonly known as poisons, 
it is followed by the words ‘or any- 
thing,’ which clearly indicates that 
the intent was to include under the 
entire term everything of a poison- 
ous nature’’). 

93. Reg. v. Goldstaub, 5 CanCr 
Cas 357, 361 (where the court said: 
“The contention of the defence is 
that the goods in question concealed 
by the prisoner, being his own goods, 
were not capable of being stolen 
within the meaning of section 354 of 
the Criminal Code. It is claimed that 
the expression ‘anything capable of 


Phrases in which the words have 
been used have received judicial interpretation, 
anything accidentally ... 
‘‘anything capable of being stolen, 


assignee,’’ %4 
obs 


ANY—APARTMENT 


oc 


any person APARCERIA. 


APAREJOS. 


state, event, or APART.? 


taken,’’ ete.,°? 


7798 “anything . 
‘anything 
if he has any- 


being stolen’ in said section means 
anything belonging to another per- 
son, because a man cannot be found 
guilty of stealing his own goods 
when they are in his actual and ex- 
clusive possession. The words ‘ca- 
pable of being stolen’ are used there 
in a descriptive sense, to define the 
nature of the things which may be 
the subject of the offence, and not 
as a constituent ingredient of the 
said offence. The gist of the crime 
contemplated by the statute is the 
act of concealing something having a 
certain value for a fraudulent pur- 
pose, and the words ‘capable of be- 
ing stolen’ must be taken as defined 
by secs. 303 and 304 of the Code, to 
distinguish them from the things, 
the taking of which does not consti- 
tute a theft’). 

94, Haven v. Place, 28 Minn. 551, 
554, 11 NW 117 (used in U. S. Rev. 
St. § 5056, as not limited in meaning 
to those things which the law au- 
thorized him to do as assignee in a 
particular instance, since for these 
things there could be no occasion to 
tender amends. “They include all 
things which an assignee assumes to 
do as such, and which an assignee is 
by law authorized to do in any cir- 


CURG STAR COR ys 

95a nlc. cA Graf Distilling Co., 
208 U. S. 198, 204, 28 SCt 264, 52 
L. ed. 452 (where, in construing a 
penal statute relating to the taxa- 
tion, the phrase was held not to in- 
clude substances not in themselves 
taxable under the revenue laws). 

96.,, State .v.. Toney, _.81) Oh.” St, 
130, 139, 90 NE 142, 18 AnnCas 395 
(including title to real estate); Ball 
v. White, 39 Oh. St. 650, 651 (as in- 
cluding manure); Watson v. State, 


oe Ohy St. dizoy L26 nase including 
money). 
97. See Allocution 2 C. J. p 1152. 


ooe generally Criminal Law [12 Cyc 
]. 


98. Henderson v. Blackburn, 104 
Ill. 227, 232, 44 AmR 780 (in a will). 
99. Escriche Diccionario. See 
Landlord and Tenant [24 Cyc 1464]. 
1. Escriche Diccionario. See Ex- 

emptions [18 Cyc 1415]. 

2. Apart: 

Husband or wife, one from the other 
see Acknowledgments §§ 30, 152; 
Husband and Wife [22 Cyc 1223; 
1227, 1592, 1598]. 

Privy examination see Acknowledg- 
ments §§ 147, 213 et seq. 

3. Belo v. Mayes, 79 Mo. 67, 69. 

4 Monk y. Farlinger, 17 U. C. C. 
P41, 50. 

5. Apartment: 

Allegations in indictment as to own- 
ership of see Arson [3 Cyc 998 et 
seq]; Burglary [6 Cyc 213]. 

As dwelling house see Burglary [6 
Cyc 189, 212]; Dwelling House [14 
Cyc 1126]. t 

See also Building .[6 ‘Cye 115]; 
Dwelling House [14 Cye 1126]; 
House [21 \Cye. 11124; 

6. Century D. [quot Kitching v. 
Brown, 180 N. Y. 414, 423, 73 NE 241, 
70 LRA 742]. 

[a] Apartment of prison.—An in- 
closed prison yard containing the 
only necessary house for the accom- 
modation of prisoners is not an 
apartment of the prison assigned to 
the prisoners for the night, within 


~ a 
any, 


thing to say,’’ 7 and ‘‘if there is anything left.?? 9% 


In Spanish law an arrangement 


for the cultivation of land on shares.°?® 


In Spanish law the implements and 


accouterments of a particular calling. These are 
generally exempt from execution. 
Separate,? separated from.* 
-APARTMENT.® 
sion in a house, separated from others by parti- 
tions; a suite or set of rooms; specifically, a suite 
of rooms assigned to the use of a particular person, 
party, or famuily.® 
constituting separate houses in themselves.? 


A room in a building; a divi- 


In the plural, rooms in a house, 


the meaning of an escape statute. 
McLellan vy. Dalton, 10 Mass. 190, 
191. But see Partridge v. Emerson, 
9 Mass. 122 (where such a yard was. 
considered, on the facts of the case, 
within the statute). 

[b] Detached building.—A small 
building on the same lot with a 
dwelling house, at a distance of for- 
ty-five rods from it, with a passage- 
way between them, is not an apart- 
ment or dependency of the dwelling 
house, although the same person oc- 
cupies the whole lot, including the 
house and building. Com. v. Esta- 
brook, 10 Pick. (Mass.) 2938, 294. 

[c] Where one occupied a part of 
a house, having a key to the outer 
door, the landlord not residing in or 
occupying any portion of the prem- 
ises, it was held that the occupier 
was entitled to vote, and that the 
premises so occupied were properly 
described as apartments. Score v. 
Huggett, 7 M. & G. 95, 49 ECL 95, 
135 Reprint 41 [quot Thompson y. 
Ward, EB Ri6C}P. 327, 3621: 

7. Score v. Huggett, 7 M. & G. 95, 
49 ECL 95, 135 Reprint 41 [quot 
Thompson v. Ward, L. R. 6 C. P. 327,: 
362, where the court said: “Some 
stress was laid upon the words ‘whol- 
ly let out in apartments or lodgings’ | 
in the exception to the 7th section 
including cases where the landlord 
did not reside upon the premises: but 
I do not think this argument is en-. 
titled to much weight, because 
‘apartments’ is a proper term to ap- 
ply to rooms in a house constituting 
separate houses in themselves, as 
was said by Maule, J., in the case of 
Score v. Huggett...and rooms 
may also be lodgings, where, al- 
though the landlord does not reside 
upon the premises, he retains the 
general control over the house and 
the outer door’’]. 

[a] Separate apartments.—W here 
a house originally entire was divided 
into several apartments with an 
outer door to each apartment and no 
communication with each other, the 
several apartments should be rated 
as distinct houses, but if the owner 
lived therein, all the untenanted 
apartments would be considered as 
parts of his house. Tracy v. Talbot, 
6 Mod. 214, 87 Reprint 966. 

{b] “House” distinguished. — In 
MeMillan v. Solomon, 42 Ala. 356, 
358, 94 Am. Dec. 654, it was held that 
by the lease of apartments in a. 
building for the purpose of trade, 
the lessee took such subjacent land 
as was dependent upon the enjoy- 
ment of the apartments rented, and 
was necessary thereto, and that if 
the apartments were destroyed by 
fire, his interest ceased. The court 
said: ‘We must distinguish between 
the lease of apartments in a house, 
as in this case, and the lease of a 
house. The authorities are very 
strong to the point, that a lease of a 
house will pass at least the subja-- 
cent land. ... Without involving 
ourselves with any question of con- 
troversy in English law we may ad- 
mit that, house, ex vi termini, at 
least embraces the land upon which 
the building is erected. This does 
not, however, affect the precise ques- 
tion in hand. A house and apart- 
ments within it, are not the same, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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‘Apartment hotel,’’ after the word ‘‘building’? | APATITE. Pure phosphate.!? 


in a lease, may be merely descriptive of the char- 


acter of the hotel.§ 
Apartment house. 


. 


house.’’ 12 


House may include the subjacent 
jiand, but apartments within it may 
not. It often occurs that each apart- 
ment of a house of several stories, is 
leased to a different person. Upon 
reason and justice, each lessee has 
an interest in the land in so far as 
it supports the building, and there- 
fore conveyances or leases of the 
apartments may be within the stat- 

ute of frauds.—Inman v. Stamp, 1 
Stark. 12, 2 ECL 15; Stockwell v. 

Hunter, 11 Metc.° (Mass.) 448, 455, 
45 AmD 220; Taylor on Landlord and 
Tenant, § 30. No such interest as 
would protect the lease of the sev- 
eral tenants could exist, if with the 
lease of the lowest apartments, or 
any one or more of the other apart- 
ments, a right to the soil indepen- 
dently of, and separately from the 
enjoyment of the apartments vested. 
The lease of the rooms of a house by 

the force and meaning of the word, 
do not carry any distinguishable in- 
terest in the land, and there is no 
principle, and certainly not a pre- 

_ ponderance of decisions, giving to it 
that effect.” 

8. Bristol Hotel Co. v. Pegram, 
49 Misc. 535, 537, 98 NYS 512. 

- 9. Century D. [quot Kitching v. 
Brown, 180 N. Y. 414, 423, 73 NE 241, 
70 LRA 742]. 

[a] The term came into use about 
1880. It is a building used as a 
dwelling house for several families, 
each family living separate and apart 
from the others. White v. Collins 
Bldg., ete, Co., 82 App. Div. 1, 4, 81 
NYS 434. 


10. Grimmer v. Tenement House 
Dept., 134 App. Div. 896, 898, 119 
NYS 812. 

11. McClure v. Leaycraft, 97 App. 


Div. 518, 521, 90 NYS 233. i 
[a] “Apartment or community 
house” is not synonymous”7 with 


“tenement” in a covenant precluding 
the erection of any tenement, apart- 

ment, or community house. McClure 
v. Leaycraft, 97 App. Div. 518, 521, 
90 NYS 233. 

12. Century D. [quot Kitching v. 
Brown, 180 N. Y. 414, 423, 73 NE 241, 
70 LRA 742]. j 

[a] “fenement house” distin- 
guished.—(1) That there is a wide 
difference between a “tenement 
house” and an “apartment house” 
(and in the construction of _cove- 
nants such as the one involved here 
such difference is recognized by_the 
courts) is well settled. Marx v. Bro- 
gan, 111 App. Div. 480, 481, 98 NYS 
89. (2) In Kitching v. Brown, 180 
N. Y. 414, 424,73 NE 241, 70 LRA 
742, it was held that a covenant made 
in 1873, before the day of apartment 
houses, prohibiting the use of prop- 
erty for purposes supposed to be dan- 
gerous, noxious, or offensive, and, 
among other things, restricting the 
erection of a ‘tenement house,” did 
not restrict the construction in 1902 
of a modern apartment house on the 
premises. In this case Werner, J., 
after setting out various legislative 
and lexicographic definitions of the 
terms “apartment house” and ‘“‘tene- 


A building divided into sepa- 
rate suites of rooms intended for residence but 
commonly without facilities for cooking, and in this 
respect different from a flat, although the two words 
are often used interchangeably ;° 
which shall be intended or designated for or used 
as the home of three or more families or house- 
holds living independently of each other, and in 
which every such family or household shall have 
provided for it a kitchen, set bathtub, and water- 
closet, separate and apart from any other;!° ‘also 
distinguished from ‘‘tenement’’1! or ‘‘tenement 


APEO. 


every building | same.+® 


APERTURE. 


ment house,” said: ‘Legally there is 
no difference in the United States be- 
tween an apartment house and any 
other tenement. Popularly, the apart- 
ment differs from the tenement in 
the greater elegance of architectural 
finish, in the larger number of con- 
veniences, and in the greater com- 
plexity of mechanical service fur- 
nished to all tenants from a central 
point. Midway, in popular usage, be- 
tween the tenement house on the one 
hand, which is the home of the poor, 


(and the apartment house on the 


other, whose annual rentals place it 
beyond the means of those with mod- 
erate incomes, stands the flat, which 
like the cottage of the suburb, is 
designed for people of moderate 
means.” See dissenting opinion by 
Gray, J. To same effect as majority 
opinion White v. Collins Bldg., etce., 
Co., 82 App. Div. 1, 81 NYS 434; Mus- 
grave v. Sherwood, 23 Hun (N. Y.) 
669, 60 HowPr 339. And see Mc- 
Clure v. Leaycraft, 183 N. Y. 36, 75 
NE 961, 5 AnnCas 45 [mod 97 App. 
Div. 518, 520, 90 NYS 233] (where 
the court refused to grant a perma- 
nent injunction enforcing a covenant 
made in 1886, restricting the building 
of “any tenement, apartment or com- 
munity house’). (3) In Grimmer v. 
Tenement House Dept., 134 App. Div. 
896, 903, 119 NYS 812, after quoting 
extensively from the report of the 
tenement house commission .to the 
effect that a distinction between 
apartment houses and .tenement 
houses could not logically be drawn, 
the court said: “It seems to us, 
therefore, that the legislative defini- 
tion of a tenement house includes 
and covers the buildings that have 
come to be known as ‘apartment 
houses,’ and was intended to cover 
them, so as to bring within the pur- 
view of the tenement house act and 
the jurisdiction of the tenement 
house department all buildings de- 
signed to be occupied and actually 
occupied ‘as the home or residence 
of three families or more, living in- 
dependently of each other and doing 
their cooking upon the premises,’ 
whether such a building be known as 
a ‘tenement house,’ a ‘flat,’ or an 
‘apartment house.’ We are not un- 
mindful of the fact that this court 
and the Court of Appeals have recog- 
nized a distinction between tenement 
houses and apartment houses. White 
v. Collins Bldg., ete., Co.,82 App. Div. 
1, 81 NYS 484; Kitching v. Brown, 1380 
N. Y. 414, 73 NE 241, 70 LRA 742. 
In each of these cases the question 
arose under a covenant against the 
erection of tenement houses, made 
in 1873, before modern apartment 
houses were known, or had come into 
general use. These decisions pro- 
ceeded upon the theory that the cov- 
enant must be read and construed in 
the light of the conditions which ex- 
isted when it was executed, and that, 
when so read, it applied only to what 
were known as ‘tenement houses’ in 
1873. No such question is presented 
here. The plaintiff’s building, both 
as to its design and its use, falls 


cleft, or chasm; 
rect way for ingress or egress.1? 


APELACION. In Spanish law, appeal, which 
may be taken both from final judgments (sentencias 
definitivas), and from interlocutory orders (autos 
and providencias) .'4 
In Spanish law the demarcation of boun- 
daries and the juridical instrument evidencing the 


APERCIBIMIENTO. In Spanish law a judge’s 
direction to anyone to do what is, or has been, or- 
dered, or to perform his duty; also a judge’s ad- 
monition to an accused to exercise greater care in 
the future and to avoid suspicion.1® 


An opening; a hole, orifice, gap, 
a passage or perforation; any di- 


within the definition of a tenement 
house, and, if it is within the pur- 
view of the tenement house act, as 
we think it is, it is concededly an un- 
lawful structure.” See Tenement 
House [38 Cyc 181]. 

[b] “Plat” distinguished.—In Lig- 
not v. Jaekle, 72 N. J. Eq. 233, 240, 
65 A 221, the court said: ‘Nor is the 
defendant helped by terming this 
building an ‘apartment-house,’ and 
claiming that then it is not within 
the restriction. An ‘apartment- 
house’ is either a building otherwise 
termed a ‘flat’ or ‘flat-house,’ or it is 
a building divided into separate 
suites of rooms intended for resi- 
dence, but commonly without facili- 
ties for cooking, &c. Kitching v. 
Brown, supra. The building in 
question does not come within the 
latter part of the above definition, 
because each suite in it is' to have 
separate facilities for cooking. The 
court in the case just cited finds that 
the terms ‘flat-house’ or ‘apartment- 
house’ are used interchangeably, and 
mean the same thing, the only differ- 
ence being that when the rent is 
cheap the building is customarily re- 
ferred to as a ‘flat’ or ‘flat-house,’ 
whereas when the rent is higher, the 
politer term is ‘apartment’ or ‘apart- 
ment-house.’ There is no distinction 
with respect to the nature of the 
building or its use. Where the in- 
terdicted thing is indicated clearly, 
as it is in the case at bar, mere no- 
menclature will not be allowed to 
prevail in deciding the rights of the 
parties. The thing intended to be 
prohibited by this covenant, which 
was drafted about 1888, was the erec- 
tion upon.this property of commun- 
ity-houses termed ‘tenement-houses’ 
or ‘flat-houses.’ The fact that the 
latter character of house as it be- 
came more costly has a different 
name, used interchangeably with its 
old name, cannot vary or alter the 
rights of the parties. The only dis- 
tinction suggested by anyone be- 
tween an ‘apartment’ and a ‘flat’ is 
the amount of rent. Highly ornate 
private dwellings are often termed 
‘mansions,’ but it certainly-could not 
be successfully contended that if 
land were restricted so that it 
might not have erected on it a pri- 
vate dwelling one could erect a cost- 
ly dwelling thereon and, by calling 
it a ‘mansion,’ prevent the enforce- 
ment of the restriction.” 

13. Foxton v. Hamilton Steel, ete., 
Co.; 1 Ont. L. 393, 401. 

14. Escriche Diccionario. See Ap- 
peal and Wrror 3 C. J. p 1 et seq. 

15. HEscriche Diccionario. Seealso 
Alindamiento 2. C. J. p 1132; Amojo- 
namiento 2-C. J. p 1327. 

16. Escriche Diccionario. 

17. Universal Brush Co. v. Sonn, 
146 Fed. 517, 523. 

[a] “Contracted aperture.”’—Uni- 
versal Brush Co. v. Sonn, 146 Fed. 


517, 523 (in the specification of a 
patent). 
{b] Door or aperture.—An ordi- 


nance declared it unlawful to keep 
open on Sunday any place for the 
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APEX. A term having a technical meaning in 


mining’ law.1® 


APHASIA. The mental infirmity of being un- 
able to select and use proper words to express one’s 


ideas. 


APICES JURIS NON SUNT JURA [JUS.].*° 
Subtleties of litigation.?? 


APICES LITIGANDI. 
APIECE.22, Hach.2% 


A PIRATIS AUT LATRONIBUS CAPTI LIBERI 


PERMANENT.” 


A PIRATUS ET LATRONIBUS CAPTA DO- 


MINIUM NON MUTANT.” 
APODERADO. 


form juridical acts for another.’® 


APOLLINARIS. An artificial mineral water.?’ 


sale of liquors, or to keep open “any 
door or aperture thereof which could 
or might be used as a means of in- 
gress or egress.” It was held that 
this was not void on account of 
vagueness. The court said: ‘There 
is no fatal vagueness or uncertainty 
in the quoted language of the ordi- 
nance; the use of the word ‘door’ isa 
sufficient exponent that the meaning 
of the ordinance is that the ‘aperture’ 
or other manner of keeping open 
must be one serving the same pur- 
poses of ingress and egress as a door 
naturally does when kept in a con- 
dition that it’ can be opened by, or 
ready to be opened for, the public. 
A reasonable view of the language 
used relieves the ordinance of all un- 
certainty.” Ex p. Peacock, 25 Fla. 
478, 496, 497, 6 S 478. 

[e] An aperture with a tube in 
it differs from an “aperture” in com- 
mon parlance, and therefore a con- 
tract for so much water as will pass 
through two metallic apertures does 
not authorize the taking of water 
through a certain kind of tube by 
which an additional quantity of wa- 
ter can be procured. Schuylkill Nav. 


oe v. Moore, 2 Whart. (Pa.) 477, 
493. 

18. See Mines and Minerals [27 
Cyc 537]. 

19. “In'ore- Comfort)’ 63° IN." S.. Ed- 


377, 380, 53 A 133 (where the court 
said: “It seems, however, to be the 
result of the medical testimony that 
aphasia may exist while the mental 
faculties of judgment, memory and 
understanding remain unimpaired. 
If that be so, a person merely af- 
fected with aphasia is not necessa- 
rily of unsound mind’’). 

20. maxim meaning “Mxtremi- 
ties, or mere niceties of law, are not 
rules of law, [are not law].” Bur- 
rill L. D.; Coke Litt. 504; Broom Leg. 
Max. 188. 

[a] Applied in: Caldwell v. Ryan, 
210 Mo. 17, 48, 108 SW 533, 124 Am 
SR 717, 16 LRANS 494, 14 AnnCas 


314; Holmes v. Remsen, 20 Johns. 
(N. Y.) 229, 261, 11 AmD 2695: Sny- 
der’s App., 


91 Pa. 477, 480; Vander 
Donckt v. Thellusson, 8 C. B. 812, 
65 ECL 812, 137 Reprint 727. 

[b] Other interpretations. — In 
Caldwell v. Ryan, 210 Mo. 17, 43, 108 
SW 533, 124 AmSR 717, 16 LRANS 
494, 14 AnnCas 314, the court said: 
“What say the maxims? Summum 
jus, summa injuria, i. e., rigid law 
is the greatest injustice—or_ too 
strict interpretation of the law is 
frequently productive of the greatest 
injustice. Apices juris non sunt jus, 
ji. e., the extremity of justice is in- 
justice, or, as liberally construed by 
a scholar, ‘right too rigid hardens 
into wrong.’ As put by Thayer, J. 
(Mutual Reserve L. Ins. Co. vy. Roth, 
122 Fed. 853, 858, 59 CCA 62): ‘For 
the purpose of ascertaining the in- 


In Spanish law the equivalent 
of attorney in fact; one who is empowered to per- 


tention of the lawmaker, a court is | 


not confined exclusively to the lan- 
guage of the act, although its lan- 
guage must be given due weight, but 
should consider as well the circum- 
stances which led to its 


included under the term 
adoption, | used 


APEX—APPARATUS 


A POSTERIORI. A term used in logie to denote 


an argument founded on experiment or observation, — 


their cause.?§ 
APOSTLES. 


and the evil that it was designed to 
remedy. When this is done, it is 
competent for a court to declare that 
a thing which may be within the 
letter of a statute is not governed 
by the statute, because it is neither 
within its spirit, nor within the in- 
tention of the lawmaker.’ ”’ 


21. Burrill L. D. ¥ 
[a] - Used by: Lord Mansfield in 
Morris v. Pugh, 3 Burr. 1241, 1243, 


97 Reprint 811, in the expression: “It 
is unconscionable in a defendant, to 
take advantage of the apices liti- 
gandi, to turn a plaintiff round, and 
make him pay costs where his de- 
mand is just.” 

225\'\See Alli 2. (C. Je pri1l34; Hach 
(14 Cye 1129]; Every [16 Cyc 819]; 
One [29 Cyc 1489] 

23. Martin v. Mercer Univ., 98 
Ga. 320, 325, 25 SH 522. 

24. A maxim meaning ‘Persons 
taken by pirates or robbers remain 
free.” Black L. -D. 

25. A maxim meaning “Things 
taken or captured by pirates and rob- 
bers do not change their owner- 


ship.” Adams Gloss. 

26. Escriche Diccionario. See 
Agency § 7. 

27. See 17 Op. Atty.-Gen. 176 


(where it was said: ‘“‘The Apollina- 
ris water, on the contrary, is not 
bottled as it flows from the spring, 
but it is in the first place heavily 
surcharged with carbonic acid gas 
and ten parts af salt are added to 
ten thousand parts of water’’). 


28. Black L. D. 
29. See Admiralty § 310 
30. See Druggists [14 Cye 1078]; 


ie and Surgeons [30 Cye 


[a] “Merchant” held not to in- 
clude an apothecary. Anderson v. 
Com., 9 Bush (Ky.) 569, 571. 

{b] In statutes against sale of 
liquors.—State v. Chandler, 15 Vt. 
425, 430. 

[c] In statutes exempting from 
taxation.—U. S. v. Smith, ete, Co., 
184 Fed. 532, 534; U. S. v. Hance, 184 
Fed. 528, 530; U. S. v. S. Twitchell 
Co., 184 Fed. 525, 529. 

31. Green v. Raymond, 58 Tex. 80, 
83, 44 AmR 601 [quot Brummage v. 
Kenworthy, 27 Okl. 431, 433, 4385, 
112 P 984, AnnCas1912C 607 and note]. 
See also Ramsdell vy. Citizens’ HElec- 
tric Light, ete., Co., 103 Mich. 89, 93, 
61 NW 275; Willis v. Morris, 66 Tex. 
628, 634, 1 SW 799, 59 AmR 634 
[auot Brummage vy. Kenworthy, 
supra]. 

[a] Although Latin in form and 
origin, the word is in common use 
and is as much a part of our vocab- 
ulary as any other word in the Hng- 
lish language. Greenville Tp. Bd. 
of Education v. Andrews, 51 Oh. St. 
199, 2038, 37 NE 260. 

[b] “Tools” compared.—‘‘The word 
‘apparatus’ used in the statute may 


take a wider range and embrace such | 


minor machinery as may be oper- 


ated by hand, and such as courts of | 


high authority have held not to be 
‘tools’ as 
in similar enactments. Sallee 


or one which, taking ascertained facts as an effect, 
proceeds by synthesis and induction to demonstrate 


In admiralty practice the papers 
forming the record upon an appeal.?? 

APOTHECARY.*° 

APPARATUS. A generic word of the most com- 
prehensive signification ;*t implements ;*? an equip- 
ment of things provided and adapted as a means 
to some end; any complex instrument or appliance 
for a specific action or operation,®? of which me- 
chanical or chemical instruments are given as ex- 
amples;°4 a full collection or set of implements for 
a given duty, experimental or operative;*> things 


v. Waters, 17 Ala. 482; Buckingham 


v. Billings, 13 Mass. 82.” Willis v. 
Morris, 66 Tex. 628, 634, 1 SW 799, 
59 AmR 634. 

32. Coolidge v. Choate, 11 Metc. 


(Mass.) 79, 83; Peo. v. Engeman, 129 
App. Div. 463, 467, 114 NYS 174 [quot 
26C ye 473k 

[a]. Living’ animal is not em= 
braced within the meaning of the 


term. Coolidge v. Choate, 11 Metc. 
(Mass.) 79, 83. 
33. Peo. v. Engeman, 129 App. 


Div. 463, 467, 114 NYS 174 [quot 2 
Cyc 473]; Greenville Tp. Bd. of Edu= 
cation v. Andrews, 51 Oh. St. 199, 203, 
37 NE 260 [cit Century D.; Webster 
Dal: nner Napier, 1 Tex. A. Civ. 


Cas. 670, 

[a] “Mining claim” distinguished.s 
—The terms “machinery” and “ap- 
paratus” are more apt to designate 
a flume built along the banks of a 
river leading to a mining claim, than ~ 
the term ‘mining claim.” Hart v. 
Plum, 14 Cal. 148, 154. 

34. Century D.; Webster D. [both 
cit Greenville Tp. Bd. of Education 
v. Andrews, 51 Oh. St. 199, 203, 37 


NE. 260]. 
[a] A mathematical chart was 
held an apparatus. Chase County 


School-Dist. No. 
Kan. 2201s 26: 

[b] Tellurian globes used for 
teaching astronomy in schools were 
held to be apparatus. Greenville Tp. 
Bd. of Education v. Andrews, 51 Oh. 
St. 199, 203, 37 NE 260. 

35. Webster D. [quot Morrison v. 
Baechtold, 93 Md. 319, 324, 48 A 926]. 

[a] United in common *function.— 
These implements or agencies may 
be numerous and various in charac- 
ter but are all united in a common 
function. Morrison vy. Baechtold, 93 
Md. 319, 324, 48 A 926. 

[b] Full set of machinery.—As 
used in a contract by an electrie 
light company for new “apparatus,” 
the word means the full set of nec- 
essary machinery as furnished, and 
not merely dynamos and lamps. 
Morrison v. Baechtold, 93 Md. 319, 
324, 48 A 926. 

[c] Carbon lamps have been held 
to be included in the word “appara- . 
tus” in a mortgage by an electric 
light and power company of its 
building, constructions, machinery, 
tools, instruments, apparatus, etc., al- 
though the lamps were stored in the 
buildings of the mortgagor and_ not 


17 v. Swayze, 29 


in use. Ramsdell v. Citizens’ Hlec- 
tric Light, ete, Co., 103 Mich. . 89, 
93, 61 NW 275. 

[ad] In a lease of a paper mill, 


in which the lessors covenanted to 
furnish “all ‘necessary apparatus,’ ” 
it was held that those words meant 
not such articles of necessary ap- 
paratus as were at the mill at the 
date of the lease, but “all apparatus. 
which might become necessary for 
manufacturing paper according to 
the ordinary process usually adopted 
by conductors of such establish- 


|ments, and that all such apparatus, 


whether at the mill or not, at the 


| date of the contract was included in 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note Aue 


ences.°") 
APPAREL.*® <A person’s outer clothing or ves- | proved;°? real;% 
ture; raiment.®° court.°* 
APPARENT.*° That which seems to exist or 


which is indicated by appearances;*! appearing to 
the eye or mind;*? capable of being seen;** easily 
seen ;*4 exposed to sense of sight;*° obvious;#® open 


provided to some end, especially a full collection or 
set of implements or utensils for performing scien- 
tific experiments or operations.*® 


APPARATUS—APPARENT 
eye;°° 
means actual ;°? 
(Cross refer- | to the 


within range of vision.5+ 


[3C.J3.] 258 


The term also 
beyond doubt;>* clear or manifest 


understanding ;°* certain;®*> evident;°° indu- 


bitable;°’ known;°* manifest ;°® palpable;®° plain ;*t 


sent,’’ & 


to view ;** prima facie;** visible;*® visible to the 


the lease.” Patteson v. Garret, 7 J. 
J. Marsh. (Ky.) 112, 113. 
[e] Water-closet and fixtures. — 
In construing a by-law under the 
Public Health (London) Act of 1891, 
providing that “every person who 
shall intend to construct any water- 
mcloset.. . Or, to “ht... “in, “connec- 
tion with any water-closet ... any 
apparatus or any trap or soil pipe, 
shall, before executing any such 
works, give notice in writing to the 
elerk of the sanitary authority,” the 
court said: “I think that expression 
[apparatus] must be understood as 
limited to those things which upon 
renewal would, if inefficiently re- 
newed, be liable to render the prem- 
ises insanitary. Thus I do not think 
that a handle or chain-pull would be 
part of the apparatus in that sense. 
For if they were broken the replac- 
ing of those articles, however badly 
it was done, would not cause the 
premises to be insanitary. But the 
renewal of a pan, or trap, or soil 
pipe, or ventilation pipe stands on a 
different footing. And I think it is 
not unreasonable to infer that the 
legislature intended notice to be 
given to the sanitary authority be- 
fore things of that description were 
fitted even in connection with an ex- 
isting water-closet.” London, etc., 
ae v. Hills, [1906] 1 K. B. 512, 
' 36. Webster D. [quot State v. 
German Tp., 2 Oh. Cir. Ct. 363, 365, 
1 Oh. Cir. Dec. 532]. 
37. Apparatus: 
Exemption of see Exemptions [18 
Cye 1415]. 
Fire see Municipal Corporations [28 


Cyc 1537]; Street Railroads [36 
Cye 1573]. 
For: 


= ar oe see Gaming [20 Cyc 882, 


Municipal purposes see Municipal 
Corporations [28 Cyc 15387]. 
Railroad see Master and Servant 
[26 Cye 1217]. 
. School see Schools and School 
Districts [85 Cyc 946]. 
Patent for see Patents [30 Cyc 926]. 
See also Appliance; Fixtures [19 Cyc 
1033]; Implement [21 Cye 1739]; 
Machine [25 Cyc 1660]; Machinery 
[25 Cye 1661]; Master and Serv- 
ant [26 Cyc 941]; Structure [37 
Cyc 337]; Tool [38 Cyc 406]. 
38. Apparel: 
Wearing see Custom Duties [12 Cyc 
Exemptions [18 Cyc 1426, 


de 
See also Clothing [7 Cyc Pe Cus- 


toms Duties [12 Cyc 1125 
39. Century D. 
[a] Not confined to clothing.— 


The definition is not confined to 
clothing; rather the idea of ornamen- 
tation seems to be the_ prominent 
element in the word, and it is not 
improper to say that a man wears a 
watch and wears. a cane. In re 
Steele, 22 F. Cas. No. 13,346, 2 Flipp. 
324, 325. To same effect Darlington, 
ete., Co. v. U. S., 1386 Fed. 716, 718; 
Phillips y. Phillips, 151 Ala, 527, 
529, 44 S 391, 125 AmSR 40 and note, 
15 AnnCas 157 and note. See Exemp- 
tion [18 Cyc 1427]. 

[b] Cloth sent to a tailor to be 
made into clothes was in that form 
held to be exempt as “apparel.” 
Ordway v. Wilbur, 16 Me. 263, 265, 33 
AmD 663 [quot In re Steele, 22 F. 
Cas. No. 13,346, 2 Flipp. 324, 325]. 


40. See also Clear [7 Cyc 186]; 
Known [24 Cyc 807]; Manifest [26 
Cyc 514]; Notorious [29 Cye 1128]; 
Obvious [29 Cye 1340]; Palpable [29 
Cyc 1340]; Plain [30 Cyc 1635]; Vis- 
ible [80 Cye 1635]. 

41. Johnson y. State, 5 Tex. A. 
423, 433. 

The more popular meaning is 
to exist, 


[a] 
that which seems 
indicated by appearances, 
than that which is real or actual. 


eee VeeStaten! boelexn Aner423) 
oo. 
42. Webster D. [quot Houston Oil 


Co. v. Kimball, 103 Tex. 94, 108, 122 
SW 533, 124 SW 85]. 

[a] Aiteration of bill of exchange. 
—iIn construing the Bills of Ex- 
ehange Act; R.-S. C. (1906) !)e 119 
§ 145, providing “that where a bill 
has been materially altered, but the 
alteration is not apparent, and the 
bill is in the hands of a holder in 
due course, such holder may avail 
himself of the bill as if it had not 
been altered, and may enforce pay- 
ment of it according to its original 
tenor,” the court said: “I think that 
the alteration is not ‘apparent’ with- 
in the meaning of the Act. The 
learned Judge states that it requires 
the use of a magnifying glass to ob- 
serve the traces of the erasure. Doubt- 
less the maker of the note could have 
at once observed, the erasure and 
pointed out to the holders of the 
note that it had been altered, and 
therefore if the rule laid down by 
Denman, L. J., in Leeds, ete., Bank v. 
Walker, 11 Q. B. D. 84, were to be 
adopted, the alteration would be ‘ap- 
parent’ even though it is not obvious 
to all the world. As pointed out, 
however, by the late Chief Justice of 
the Queen’s Bench, such a rule was 
not followed in Scholfield v. Londes- 
borough, [1896] A. C. 514, and would 
do away with the benefit to the hold- 
er in due course designed by the 
proviso: Cunnington y. Peterson, 29 
Ont. 346.” Maxon vy. Irwin, 15 Ont. 
Lisl) Site 

[b]_ Alteration of wills.—A statute 
provided that no alteration of a will 
should be valid or have any effect if 
made after the execution of the will, 
unless after such alteration the orig- 
inal words or effect of the _ will 


should not be apparent. ‘Ga In 
Goods of Horsford, L. R. & D. 
211, 216, Hannen, J., said: a think 


that the word ‘apparent’ in the 21st 
section means apparent on the face 
of the instrument in the condition in 
which it was left by the testator.” 
(2) In Ffinch v. Combe, [1894] P. 
191, 201 [cit Townley v. Watson, 3 
Curt. Eccl. 761; Goods of Beavan, 2 
Curt. Eccl. 369; Goods of Ibbetson, 2 
Curt. Eccl. 337; Lushington y. Ons- 
low, 6 Notes Cas. 183], the court 
said: “The result of the authorities, 
therefore, appears to be that the 
words beneath  obliterations, era- 
sures, or alterations on a testamen- 
tary document are ‘apparent’ within 
the. meaning of the Wills Act, if 
experts, using magnifying-glasses, 
when necessary, carn decipher them 
and satisfy the Court that they have 
done so; but that it is not allowable 
to resort to any physical interfer- 
ence with the document, so as to ren- 
der clearer what may have been 
written upon it.’ 

43. Chase vy. Blodgett Milling Co., 
111 Wis. 655, 662, 87 NW 826. 


| Co. v.. Kimball, 


what is regularly before the 


Phrases in which the word has been used 
have received judicial interpretation, such as the 
following: ‘‘ Apparent authority,’’ © ‘‘apparent con- 
‘fapparent danger,’’°? ‘‘apparent ease- 


44, Chase v. Blodgett Leper Co; 
111 Wis. 655, 662, 87 NW 826. 

45. Century D. [quot Louisville, 
etc, Ri Co. ve Calvert; 170) (Ala, 1565; 
572, 54 S 184]. 

46. Webster D. [quot Houston Oil 
103 Tex. 94, 104, 122 
SW 533, 124 SW 85; Missouri, ete, R. 
Com Ve Reynolds, Ghex. A CivseAD se eE> 
SW _ 340, 343]; McCandless v. State, 
42 Tex. Cr. 58, 62, 57 SW 672; John- 
son v. State, 5 Tex. A. 4238, 433. 

47. Century D. [quot Louisville, 
etce., R. Co. v. Calvert, 170 Ala. 565, 
572, 54 S 184]. 
got State v. Hastings, 15 Wis. 75, 


see Peo. Ne ansrulek: 59 Mich. 563, 
26 NW 7 

ae eas ‘'D. [quot Louisville, 
ete.,! R. Co. v. Calvert, 170-Ala. 565, 
Bii2wlo4y Sul 84 Ie 

51. Century D. [quot Louisville, 
etc., R. Co. v. Calvert, 170 Ala. 565, 
572, 54 S 184]. 

52. State v. Jones, 71 N. J. L. 543, 
546, 60 A 396; McCandless v. State, 
42 Tex. Cr. 58, 62, 57 SW 672; Cun- 
ningham vy. State, 17 Tex. A. 89, 97. 

53. Johnson vy. State, 5 Tex. A. 


54. Webster D. [quot Houston Oil 
Co. v. Kimball, 103 Tex. 94, 103, 122 


SW 533, 124 SW 85; Missouri, ete., 
R. Co. v. Reynolds, (Tex. Civ. A.) 
115 SW 340, 3843]; McCandless v. 


State, 42 Tex. Cr. 58, 62, 57 SW 672. 
55. Harrison v. Ayrshire, 123 Iowa. 
528, 5382, 99 NW 132; Missouri, etc., 
Conv Figs Oley: (Tex iCiv.g AQ) 
115 SW 340, 343. 

56. Webster D. [quot State v. 
Kauffman, 20 S. D. 620, 622, 108 NW 
246; Houston Oil Co. v. Kimball, 103 
Tex. 94, 104, 122 SW 533, 124 SW 
85; Missouri, etc., R. Co. v. Reynolds, 
(Tex. Civ. A.). 115 .SW_ 340, 343]; 
McCandless v. State, 42 Tex. Cr. 58, 
62, 57 SW 672. 

57. Webster D. [quot Missouri, 
etc., R. Co. v. Reynolds, (Tex. Civ. 
A.) 115 SW 340, 343]; McCandless v. 
State, 42 Tex. Cr. 58, 57 SW 672. 

58. Webster D. [quot Missouri, 
etc, bn COW Va beynolds: Crhexa Ciys 
A.) "115 SW 840, 343]; McCandless vy. 
State, 42 Tex. Cr. 58, 57 SW 672. 

59. Johnson vy. State, 5 Tex. A. 


423, . 

60. Webster D. [quot Missouri, 
etc., R. Co. v. Reynolds, (Tex. Civ. 
A.) 115 SW 340, 343]; McCandless v. 
State, 42 Tex. Cr. 58, 57 SW 672. 

61. Webster D. [quot Houston 
Oil Co. v. Kimball, 103 Tex. 94, 104, 
122 SW 533, 124 SW 85; Missouri, 
ete., R. Co. v. Reynolds, (Tex. Civ. 
A.) 115 SW 340, 3431; McCandless v. 
State, 42 Tex. Cr. 58, 57 SW 672 


C2e Burrill Lr | Ose OMS Ol mms 
State, 5 Tex. A. 428. 

63) Statetivi Jones) i oNee de tae 
543, 60 A 396. 

642° Burrill hs Di Johnnsont ve 


State, 5 Tex. A. 423. 

65. See Agency § 212. 

Estoppel as created by clothing an- 
other with apparent authority see 
Estoppel [16 Cyc 773]. 

66. Iowa L. & T. Co. v. Schnose, 
19 S.'D. 248, 255, 103 NW 22, 9 Ann 
Cas 255 (holding that an apparent 
consent is not real or free when ob- 
tained through mistake). 

67, Correll v. National Ace. Soc., 
139° Iowa 36, 43, 116 NW 1046, 130 
AmSR 294 (where, in construing a 
policy of accident insurance exempt- 
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ment,’’°8 ‘‘apparent good 


ing from liability for accidents 
which happen as the result of “vol- 
untary or unnecessary exposure to 
apparent danger,’ the court said: 
“An ‘apparent danger’ is one which 
is capable of being seen or otherwise 
comprehended through the medium 
of. the senses. Webster’s Dictionary; 
Century Dictionary”). 

Apparent danger: 

As justification for homicide 

-Homicide [21 Cyc 800, 816]. 
Assumption of risk see Master and 

Servant [26 Cye 1217]. 
Contributory negligence as to see 

Master and Servant [26 Cyc 1261, 

1263]; Railroads [33 Cyc 977, 985]. 
Duty to instruct youthful or inex- 

perienced servant as to see Master 

and Servant [26 Cyc 1175, 1176]. 
From obvious defects see Master and 

Servant [26 Cye 1176, 1217]. 
Warning as to see Master and Serv- 

ant [26° Cye ALT5a: 

68. Rubio Canon Land, etc., Assoc. 
v. Everett, 154 Cal. 29, 33, 96 P 811 
(where the court said: ‘It is con- 
tended that the rule is that subse- 
quent purchasers of land take it 
subject to all servitudes then laid 
upon it for the support of easements 
of the class called ‘apparent’ and 
which are attached to other land. 
The principle is well established, 
but the question whether or not an 
easement of .the character of this 
pipe-line is an apparent easement is 
not so clear. Many authorities de- 
clare that the word ‘apparent,’ as ap- 
plied to an easement in this connec- 
tion, does not necessarily mean vis- 
ible, but refers to easements used 
by means of some artificial perma- 
nent structure on the servient tene- 
ment, such as a pipe, a sewer, or a 
ditch, as distinguished from those 
which use the servient tenement in 
its natural state and at intervals, 
in the mean time leaving no visible 
sign of their existence, such as a 
way or a right of fishery or pasture. 
Jones on Easeménts, sec. 125; Lar- 
sen v. Peterson, 53 N. J. Eq. 88, 30 
A 1049; Pyer v. Carter, 1 H. & N. 
916, 40 EngL&Hq 414; Fetters v. 
Humphreys, 18 N. J.: Eq. 260; and 
Kelly v. Dunning, 43 N. J. Eq. 62, 10 
A 276, are cited in support of this 
proposition. It seems also to find 
some support from the decision in 
Farmer v. Ukiah Water Co., 56 Cal. 
11, holding that the record of a deed 
for a tract of land was constructive 
notice of the right to an easement 
consisting of a water supply deliv- 
ered through an underground pipe 
across adjoining land, although the 
grantee of that land had no actual 
notice thereof’); Larsen v. Peterson, 
53 N. J. Eq. 88, 92, 30 A 1094 (where 
the question was whether the ar- 
rangement for the supply of water 
to complainant’s house constituted a 
“continuous and apparent easement.” 
The court said: ‘As to the quality 
of its being ‘apparent,’ the fact that 
it was, in part, hidden in the earth, 
and so not physically apparent to 
the -eye, is not conclusive... Lt 
seems to be well settled that the 
mere fact that a drain or aqueduct, 
as the case may be, is concealed 
from casual vision, does not prevent 
it from being ‘apparent’ in the sense 
in which that word is used in that 


see 


connection. The aqueduct, in Nich- 
olas_ v. Chamberlain, Cro. Jac. 121, 
79 Reprint 105; the drain, in Pyer 


v. Carter, 1 H. & N. 916, 40 ‘EngL&Eq 
414; the aqueduct, in Watts v. Kel- 
son, L. R. 6 Ch. 166; in Brakely v. 
Sharp, 9 N. J. Eq. 9 and, «10; INagd. 
Eq. 206; in Seymour v. Lewis, 13 N. 
J. Eq. 439, 78 AmD 95, and in ‘Toothe 
v. Bryce, 50 N. J. Eq. 589, 25 A 182, 
were all buried beneath the surface 
and not visible to the casual ob- 
server, and yet the easement in éach 
case was upheld. The point of.ac- 
tual appearance to the eye was dis- 


onrdenyyio27, 
parent intention,’’ ‘‘apparent maturity,’’ ™ ‘‘ap- 


APPARENT 


66 ap- 
‘apparent 


tinctly raised in Pyer v. Carter, and 
overruled: ¢)44raiteis true that in 
each of the cases of aqueducts above 
cited, both ends of the pipe—as well 
that from which the flow of water 
came as that to which it was car- 
ried—were probably visible, while 
here only that end was visible which 
was on the dominant tenement; but 
I am of the opinion that where, as 
here, and in Toothe v. Bryce, the 
dominant tenement is conveyed and 
the servient tenement is reserved, 
the controlling fact is that the ex- 
istence of the quasi-easement is 
shown by something in sight upon 
the dominant tenement. That is the 
point to which the attention of the 
purchaser is naturally directed; and 
the principle upon which the cases 
go is that he is entitled to the tene- 
ment he buys in its then present 
condition, and the use of all such 
easements aS are apparent and con- 
tinuous. Now, the easement which 
he sees on the tenement which he 
buys must be held to be apparent. 
It seems to me that, in Toothe v. 
Bryce, the result must have been the 
same if the ram which drove up the 
water to the tenement conveyed to 
the complainant, had been entirely 
invisible. In the case in hand the 
controlling fact is that the pump 
was there visible and in use, and by 
its connection with the invisible 
pipe leading to some fountain the 
house conveyed to complainant was 
supplied with water. ... In short, 
in my opinion all that is meant by 
‘apparent,’ in that connection, is that 
the parties should have either actual 
knowledge of the quasi easement or 
knowledge of such facts as to put 


them upon inquiry’); Fetters. v. 
Humphreys, sidan Ea. 1260212262. 
See also German Sav., etc., Soc. v. 
Gordon, 54 Or. 147, 102 P 736, 26 
Moe 331. See Easements [14 Cye 

[a] “Apparent or continuous ease- 


ments are those depending upon 
some artificial structure upon, or nat- 
ural formation of, the servient tene- 
ment, obvious and permanent, which 
constitutes the easement or is the 
means of enjoying it; as the bed 
of a running stream, an overhanging 
roof, a pipe for conveying water, a 
drain, or a sewer. Non-apparent or 
non-continuous easements are such 
that have no means specially con- 
structed or appropriated to their en- 
joyment, and that are enjoyed at in- 
tervals, leaving between these inter- 
vals no visible sign of their exist- 
ence; such as a right of way, or 
right of drawing a seine upon the 


shore.” Fetters v. Humphreys, 18 
Neo dy. Ba. 260, 262: 
69. See The California, 4 F. Cas. 


No. 2,314, 2 Sawy. 12; Miller v. Han- 
nibal, ete., R. Co., 90 N. Y. 430, 438 
AmR 179; Blade v. Chicago, etc., R. 
Co., 10 Wis. 4. 

[a] In bill of lading.—Where the 
word “apparent” in a bill of lading 
was placed before the usual words 
“sood order” it was held that this 
did not affect the legal sense of the 
bill of lading, and that the carrier 
might show a latent defect where 
loss occurred. The Oriflamme, 18 F. 
Cas. No. 10,571, 1 Sawy. 176,.1%8. To 
same effect The California, 4 F. Cas. 
No. 2,314, 2 Sawy. 12, 14. 

[b] A receipt by a carrier for 
goods ‘“‘in apparent good order, ex- 
cept as noted (contents and condi- 
tion of contents of packages un- 
known),’ raises no presumption 
whatever against the carrier as to 
the actual condition of the goods 
when received; and the burden rests 
upon the plaintiff to show by affirma- 
tive proof the nature and condition 
of the contents, and that they were 
in fact in good order when received 
by the carrier. Such words in a re- 
ceipt by the carrier refer only to 


parent necessity,’’ 7? 
possession,’’ 


ownership,’’ *% 
pow- 


“apparent 
‘‘apparent 


the outward appearance of the pack- 
age. ... Clark v. Barnwell, 12 How. 
(U. S.) 272, 138 L. ed. 985; Miller v. 
Hannibal, etc., R. Co., 90 N. Y. 4380, 43 
AmR 179.” Thyll v. New York, etce., 
R. Co., 84 NYS, 175, 177....To same 
effect The California, 4 F. Cas. No. 
2,314, 2 Sawy. 12, 14 (where the 
court said: ‘The rule of law is well 
established; that the words in a bill 
of lading, in good order and well 
conditioned, have reference to the 
external condition of the package, 
and do not refer to or warrant the 
internal quality or condition there- 
of; and when the words ‘value and 
contents unknown’ are contained 
therein, they exclude the inference 
of any admission by the carrier as 
to the quantity or quality of the con- 
tents of the package at the time of 
delivery, beyond what is visible to 
the eye or apparent from handling 
the same. ... The mere fact of 
the contents of a dry goods box, 
represented to contain merchandise, 
being loose or not sufficient to fill 
the box, is not inconsistent or at 
variance with an admission in a bill 
of lading that the box. was in ap- 
parent good order and _ condition 
when shipped, especially when the 
bill of lading also contains, as in 
this case, the declaration—value and 
contents unknown’); Blade v. Chi- 
cago, etc., R. Co., 10 Wis. 4, 7 (where 
the court said: “It seems to us that 
the better rule upon this subject is 
that the receipt may be explained, or 
even contradicted by parol testi- 
mony, where the carrier has been 
imposed upon as to the real condi- 
tion of the goods’’). See Carriers [6 
Cye 422]. 

70. Cunningham v. State, 17 Tex. 
A. 89, 97 (“apparent intention” of 
taking life of deceased, in an instruc- © 
tion in a homicide case); McCandless 
v. State, 42 Tex. Cr. 58, 62, 57 Sim 
672 (same). To same effect Johnson 
v. State, 5 Tex. A. 423, 439. 

To kill or inflict great bodily harm 
see Homicide [21 Cye 814]. 

71. Wills v. Booth, 6 Cal. A. 197) 
201, 91 P 759 (holding that “the ap- 
parent maturity of a promissory: note, 
payable at sight or on demand is: 
1. If it bears interest one year after 
its date, or 2. If it does not bear 
interest, six months after its date’). 

72. State vy. Jones, 71 N. J. L. 543, 
546, 60 A 396 (“apparent necessity of 
taking the life of” another, used in 
an instruction in a homicide case). 
See Homicide [21 Cye 800]. 


73. State v. Hastings, 15 Wis. 75,. 
84 (as meaning “prima facie’ owner- 
ship). 

74. Barrow v. Bell, 5 HE. & B. 540, 


85 ECL 540, 119 Reprint 581 (holding 
that, where goods in the house of a 
trader, but not belonging to him, 
were levied upon by the sheriff under 
a fieri facias against him, but no 
change was made in the apparent 
possession of the goods by the trader, 
this act of the sheriff did not with- 
draw the goods from the possession 
of the trader, subsequently declared 
a bankrupt, so that they might be 
sold by his assignees as against the 
true owner). 

[a] The Bill of Sales Act provides 
in effect that personal chattels shall 
be deemed in the apparent possession 
of the person giving the bills of sale 
if they remain on the premises occu- 
pied by him, notwithstanding for- 
mal possession may have been taken 
by or given to any person. (1) The 
grantor of a bill of sale being tenant 
of rooms in which the goods were 
placed, but residing elsewhere, hav- 
ing made a default in paying the 
sum secured, gave the keys to the 
grantee, who opened the doors and. 
put his name on some of tie goods, 
although without removing them. It 
was held that the goods had ceased 
to be in the “apparent possession” of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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apparent scope of authority,’’ 7° ‘‘apparent 
solar time,’’*? ‘‘apparent upon the face of the rec- 


APPARENT—APPARENTLY 


apparent.’’ ®° 


ord,’’7® ‘‘apparent violation,’’™® and ‘‘reasonably 


the grantor, and that the bill of sale 
was valid as against his execution 
creditor. Robinson v. Briggs, L. R. 
6 Exch. 1, 3. To same effect Gough 
v. Everard, 2 H. & C. 1 (where it 
was held that the apparent posses- 
sion upon the act was in general a 
question of fact). (2) In constru- 
ing this act the court said: ‘‘When- 
ever the debtor has had free access 
to and use of the chattels assigned, 
then they have been held to be in the 
apparent possession of the assignor. 
~.. in the case of Hx.p. Saffery, 16 
Ch. D. 668, 671, the Master of the 
Rolls says: ‘Apparent possession 
cannot be put higher than actual pos- 
session;’ the fact that the debtor’s 
name was on the door is not enough. 
The question is, if anyone went there 
would he conclude that the debtor 
was in sole possession?’ Brackman 
Bes McLauchlin, 3 B. C. 265, 267, 

75. Acquired by holding out see 
Corporations [10 Cye 924]. 

Not limited by secret by-laws see 
Corporations [10 Cyc 925]. 

76. See Agency §§ 211-215; Cor- 
porations [10 Cyc 938, 942]; Fire In- 
surance [19 Cyc 780]; Life Insur- 
ance [25 Cyc 863}. 

Mie a GLObe we Cte. &.-» Enss Co: ve 
David Moffatt Co., 154 Fed. 13, 20, 83 
CCA 91 (where the court said: ‘“Ap- 
parent solar time is time measured 
by the actual passage of the sun over 
meridian. Owing to the variability 
of this measure, apparent time is a 


varying quantity, and therefore for 
purposes of practical convenience an 
arbitrary measure was long since 
adopted, known as mean solar time. 
Mean solar time is defined by the 
motion of a fictitidus sun called ‘the 
mean sun,’ which is imagined to move 
with perfect uniformity, being some- 
times behind the true sun, and some- 
times in advance of it. Mean solar 
time changes with the longitude, and 
in a country of this magnitude the 
difference of time between places 
caused much difficulty in the regula- 
tion of the movements of railway 
trains’). 

78. Wilson v. Johnson, 94 Tex. 
272, 276, 60 SW 242 (where the court 
said: “Both under the statute and 
under the rules, the court may con- 
sider errors ‘apparent upon the face 
of the record.’ Since every error 
must, in one sense, appear upon the 
face of the transcript, it is difficult 
to tell what is meant by this lan- 
guage; but we incline to think it in- 
tended to signify a prominent error, 
either fundamental in character or 
one determining a question upon 
which the very right of the case de- 
pends’’); Searcy v. Grant, 90 Tex. 97, 
102, 37 SW 320 (holding that the 
statutory phrase “error of law ap- 
parent on the record” is equivalent 
to “fundamental error,’’ and does not 
include error in finding the facts of 
the case); Fuqua v. Pabst Brewing 
Coro0” Dex.o29 859501. Sorte one GOs 
35 LRA 241; Searcy v. Grant, 90 
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APPARENTLY. Evidently, obviously, or clearly. 


Tex: (97, L025. Sia S Wie scOsn Harricn.y. 
Petty, 66° Tex, 5145 56> 1 iSiWe 252 
Houston Oil Co. v. Kimball, (Tex. 
Civ. A.) 114 SW 662, 669 [aff 103 Tex. 
94, 122 SW 533, 124 SW 85]; Apple- 
baum v. Bass, (Tex. Civ. A.) 113 SW 
173, 175; Adams v. Faircloth, (Tex. 
Civ. A.) 97 SW 507. 

79. Ramsden v. Gray, 7 C. B. 961, 
968, 62 ECL 961, 1387 Reprint 380 
(used in a rule of court, declaring 
that “where more than one count, &c., 
shall have been used in apparent 
violation of the preceding rule,” 
which prohibited their use when 
founded on one subject matter, etc.). 
See also Temple v. Keily, 1 M,. & 
G. 904, 39 ECL 1089, 133 Reprint 
598. 

80. Harrison v. Ayrshire, 123 Iowa 
528, 532,.99 NW 132 (as synonymous 
with “reasonably certain”); Missouri, 
ete., 5 Goh v., Reynolds; (Tex. Civ. 
A.) 115 SW 340, 343 (where the court 
said: “The charge uses the words 
‘apparent’ and ‘reasonably apparent.’ 
We discover no material difference 
between the words ‘apparent’ and 
‘reasonably apparent,’ as used in the 
and the words ‘realized his 
peril” ... If the danger was ap- 
parent, or reasonably apparent, to the 
employés operating the engine, it 
was known to them. The true rule 
is laid down in Texas, etc., R. Co. v. 
Breadow, 90 Tex. 26, 36 SW 410’). 

gl. ‘Derden iv. State, 56 Tex. «Cr. 
396, 407, 120 SW 485, 1388 AmSR 986. 
See also Apparent ante. 
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APPEAL AND ERROR 


By Wa. LAwreNce CuarK,* Wititam A. Martin,t AND FranK Deane Moors t 


[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 292] 


ANALYSIS 


I. NATURE AND FORM OF REMEDY [sub-analysis p 262] 


A. Right to Appellate Review in General 
B. Modes of Appellate Review 
1. In General “ 
2. Power of Legislature to Regulate 
C. Origin, Nature, and Scope of Remedies 
. Writ of Error 
Appeal 
Other Special Statutory Remedies for Review 
Writ of Mandamus 
fiepeal of Stalutes 
. Law by Which Appeals and Other Proceedings for Review Are Governed 
D. Pendency of Another Proceeding. 
1. In an Appellate Court 
2. In Court Below 
E. Existence of Other Remedies 
1. Existence of Remedy in Lower Court 
_ 2. Haistence of Remedy in Equity - 
3. Existence of Other Remedy for Review 
FH. Right to Different Remedies in Same Case, and Election of Remedies 
1. In General 
2. Election of Remedies and Waiver 
G. Successive Proceedings 
Where First Proceeding Has Been Determined 
2. Where First Proceeding Has Been Dismissed 
3. Where Iirst Proceeding Has Been Abandoned 
4. Where First Proceeding Is Ineffectual 
5. Where First Proceeding Is Not Proper Remedy 
6. Where First Proceeding Is Void although Not Dismissed 
H. Cross Appeals, Writs of Error, Ete. 
I. Double Appeals 
J. Joinder of Proceedings 
1. To Review Separate Actions 
2. To Review Separate Judgments, Decrees, or Orders 
K. Splitting Appeals 
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II. REQUISITES OF APPELLATE JURISDICTION [sub-analysis p 264] 


A. Nature, Source, and Extent in General 

B. Existence of Actual Controversy 

General Rule 

Abstract or Moot Questions 

. Fictitious Proceedings 

When Decision of Question Has Been Rendered Ineffective or Unnecessary 
When Interest of Litugants Ceases to Be Adverse 
Where Costs Only Are Involved 

Attorney’s Lien 

C. Jurisdiction of Inferior Court 


‘ 
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* Author of “Abatement and Revival” 1 C. J. 15, “Common Law” 8 Cyc 366, and of Handbooks on “Crimi- 
nal Law,” “Criminal Procedure,” the ‘Law of Contracts,” and the “Law of Corporations’; and joint author 
of “Criminal Law” 12 Cyc 70, “Homicide” 21 Cyc 646, and “Indictments and Informations” 22 Cyc 157, and 
of treatises on the ‘Law of Crimes,” and the “Law of Private Corporations.” 3 

7 Author of “Accord and Satisfaction” 1 C. J. 520, “Adverse Possession” 2 C. J. 37, “Accord and Satisfac- 
tion” 1 Cyc 305, “Adverse Possession” 1 Cyc 968, “Appearances” 3 Cyc 500. “Costs” 11 Cye 1, and of a Treatise 
on the “Law of Labor Unions.” 

+t Author of “Aérial Navigation” 2 C. J. 299. 
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D. Effect of Want of Jurisdiction in General 
K. Consent of Parties 
1. Cannot Confer Taneierion 
2. Cannot Abridge Jurisdiction 
F. Waiver of Objections 
G. Determination of Questions of Jurisdiction in General 


III. DECISIONS REVIEWABLE [sub-analysis p ao 


A. In General 
1. Judicial Nature of Tribunal or Decision 
2. Special Tribunal Constituted for Particular Purpose 
3. Decisions of Intermediate Appellate Courts 
B. Dependent on Nature or Form of Freceeding 
1. In General 
2. Special Proceedings 
3. Proceedings, Whether Civil or Criminal 
4. Judgment on Award of Arbitrators 
C. Dependent on Amount or Value in Controversy. 
1. Nature and Effect of Limitation 
2. Character and Application of Pecuniary Restrictions 
3. Exceptions; Jurisdiction Irrespective of Amount in Controversy 
4. What Law Governs 
5. Showing and Determination of Amount or Value 
D. Dependent on Nature and Scope of Decision 
1. In General 
2. Decisions as to Particular Matters 
3. Decisions in Particular Actions or Proceedings 
4. Decisions of Intermediate Appellate Courts 
HE. Dependent upon Rendition, Form, or Entry of Judgment, Order, or Decree A 
1. Necessity for Formal Judgment, Order, or Decree 
2. Judgments by Confession 
3. Judgments, Orders, or Decrees by Default, on Nil Dicit, Pro paver fe Ete. 
4. Judgments, Orders, or Decrees on Consent, Offer, or ‘Admission 
5. Judgments or Orders on Ex Parte Proceedings 
6. Judgments or Orders on Motion or Summary Proceedings 
7. Judgments or Orders on Proceedings at Chambers or in Vacation 
8. Judgments on Submission of Controversy or Agreed Case 
9. Judgments on Trial of Issues 
10. Order for Judgment or Decree 
11. Pro Forma Judgment, Order or Decree 
12. Entry of Judgment, Order or Decree 
13. Appeals from Intermediate Appellate Courts 


IV. RIGHT OF REVIEW [sub-analysis p 271] 


A. Persons Entitled; General Principles 
1. Nature and Grounds of Right of Review 
2. Parties to Action or Proceeding and Persons Not Parties 
3. Privity with Parties 
4. Interest in Subject Matter or Controversy 
5. Necessity for Prejudice; Parties or Persons “Aggrieved” 
B. Particular Litigants and Persons in Particular Relations 
1. Attorneys or Solicitors and Clients 
. Claimants of Property or Fund 
. Interveners and Persons Demed Right to Intervene 
. Parties to Interpleader 
Creditors 
. Debtors, Bankrupts, ana Insolvents 
In Garnishment Proceedings 
. Fraudulent Grantor or Assignor 
. Mortgagors, Mortgagees, and Their Grantees or Assignees 
10. Executors and Administrators 
11. Guardians, Tutors, Next Friends, and Curators 
12. Heirs, Next of Kin, Devisees, Legatees, Surviving Spouse, Ete. 
13. In Lunacy Proceedings 
14. Husband and Wife 
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. Partners 

. Principals and Agents : 

. Principals and Sureties 

. Private Corporations and Their Officers, peat, Siockmolders, and Bondholders 
. Purchasers or Bidders at Judicial or Execution Sales 

. Purchasers Pendente Lite 

. Receivers, Commissioners, Assignees or Timatees in Insolvency or saeprvesnnneen ite. 
. Trustees ‘Generally and Beneficiaries 

23. 


States and Territories, United States, Municipalities, and Public Boards or Officers 


C. Deprivation or Loss of Right 


. In General 

. Nonresidence or Absence from State 

. Contempt of Court 

. Failure of Coparty to Appeal and Separate Appeals 
. Waiver or Estoppel and Agreements Affecting Right 
. Waiver of Objections to Right of Appeal 


V. PRESENTATION AND RESERVATION IN LOWER COURT OF GROUNDS OF REVIEW 
[sub-analysis p 273] 


A. Necessity in General 


ANawPWNH 


. Statement of Rule 

. Reasons for Rule 

. In Equity 

. Consent or Stipulation, Waiver, and Estoppel 

. Extent and Application of Rule in General 

. Rule as to Adherence to Theory Pursued Below 

. Questions Considered on Appeal from Intermediate Courts 
. Limitations of and Exceptions to Rule 


B. Objections and Motions and Rulings Thereon 


t. 
i. 
3. 


Necessity and Sufficiency 
Necessity for Ruling on Objections 
Changing or Adding Grounds of Objection 


C. Exceptions 
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. Definition and Office 

. Necessity and Sufficiency 

. Time of Taking or Noting Exceptions 
. By Whom Taken 

. Necessity for Ruling on Exceptions 

. Waiver of Exceptions 


D. Motions for New Trial 


1. 
2. 


Necessity and Sufficiency in General 
Necessity and Sufficiency of Motion as to Particular Errors or Rulings 


E. Cases or Questions Reserved Certified, or Reported 


Il 
2. 


In the State Courts 
In the Federal Courts .- 


VI. PARTIES [sub-analysis p 280] 


A. In General . 
B. Appellants or Plaintiffs in Error 


ake 
2. 
3. 
4, 


Proper and Necessary Parties 

Separate Proceedings by One or More Coparties 
Summons and Severance or Some Equivalent Proceedings 
Joinder 


C. Appellees, Respondents, or Defendants in Error 
1. In General 


2. 


In Proceedings by Interveners 


3. In Separate Proceedings by One or More Coparties 


4, 


Where Judgment Is Favorable to One or More Codefendants 


D. Death of Party 


Le 
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Before Appeal or Writ of Error 


2. Pending Appeal or Writ of Error 
3. 


Continuance or Revival of Proceedings 


E. Intervention or Addition of New Parties 


. a . SS 
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F. Transfer or Devolution of Interest 
1. In General 
2. Bankruptcy 
3. Hxpiration of Corporate Charter or Dissolution 
4. Marriage 
5. Removal of Parties in Official or RU piese rae Capacity or Termination of Capacity 
6. Substitution of Parties 
G. Designation and Description 
1. In Géneral a 
2. Disclosure of Name by Unknown Judgment Defendant 
3. Partners 
4. Parties in Representative Capacity 
5. Clerical and Immaterial Errors 


H. Defects, Objections, and Amendments 

. Determination of Parties = 
. Misjoinder of Parties 

. Nonjoinder of Parties 

. Dismissal 

. Withdrawal 

. Amendments 

. Waiver of Objections 
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VII. REQUISITES AND PROCEEDINGS FOR TRANSFER OF CAUSE [sub-analysis p 282] | 


A. In General. 
B. Time for Taking and Perfecting 
. In General 
. Legislative Power to Prescribe or Change Time 
. Prospective and Retrospective Operation of Statutes 
. Limitations Applicable to Particular Actions or Proceedings, Judgments, Orders, or Decrees 
. Limitation of Review of Particular Question 
. Effect of Appeal as to Intermediate Orders or Decrees 
. Successive Appeals; Effect of Dismissal of First Appeal 
. Cross Appeals or Proceedings in Error 
. Appeal against Codefendant 
10. Appeals by Different Parties 
ll. Effect of Becoming Party after Judgment or Order 
12. Commencement of Period of Limitation and Computation of Time 
13. Lffect of Disability or Death of Party 
14. What Constitutes Taking and Perfecting Proceedings 
15. Effect of Delay in Taking or Perfecting Proceedings 
16. Premature Appeal, Proceeding mm Error, Exceptions, Htc. 
17. Fast Bill of Exceptions under Georgia Statute 
C. Application for and Allowance of Appeal or Writ of Error ' 
. Necessity for Allowance. 
By Whom Allowed; Authority of Court or Judge 
Time of Application and Allowance 
Notice of Application 
. Petition or Other Application, Affidavit, and Specification or Assignment of Errors 
. Grounds for Allowance or Refusal, and Discretion of Court 
Order Granting Application 
. Term or Day and Place to Which Appeal Must Be Taken or Writ Made Returnable* 
. Compliance of Appeal with Order of Allowance 
10. Certificate of Lower Court, Judge, or Officer 
11. Stipulation for Judgment “Absolute 
12. Effect of Refusal 
13. Proof of Allowance and Record 
14. Mandamus to Compel Allowance 
15. Appeal or Error from or to Allowance or Refusal 
D. Payment of Costs and Fees 
1. Costs in Lower Court 
2. Fees on Taking and Perfecting Appeal 
3. Costs and Fees in Appellate Court 
E. Bonds, Undertakings, and Other Security, 
1. Definitions, Nature, and Object 
2. Necessity 
3. Requisites and Sufficiency of Bond or Undertaking 
4. Amendments and New or Additional Bonds or Undertakings 
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5. Waiver 
6. Objection by Appellant or Sureties 


F. Writ of Error, Citation, or Notice 
dl: Necessity of Appellate Process or Py 
2. Writ of Error 
. Citation or Other Process 
. Notice of Appeal 
Effect of Failure to Serve Process or Give Notice 
. Waiver of Process or Notice and of Defects Therein 


ry or Docketing 

. Necessity for Entry or Docketing 
Time of Entry or Docketing 

. Mode and Sufficiency of Entry 

. Payment of Fees 

.. Waiver and Estoppel 

pearance in Appellate Court 

. Appearance for Hearing 

. General and Special Appearance 
. Effect of Appearance as Waiver of Objections 
. Appearance by Attorney 

. Withdrawal of Appearance 


Wil. EFFECT OF TRANSFER, OF CAUSE OR PROCEEDINGS THEREFOR [sub-analysis p 288 


aX; As to Jurisdiction in General 
1. Dependent upon Perfecting Proceedings for Review — 
2. Extent of Powers of the Respective Courts in General 
B. Partial Removal or Appeal Affecting Particular Matters 
1. In General ak 
2. Incidental, or Interlocutory Appeals... ... 
3. Proceedings for Review by or against One or More Co pulens 
C. Force and Effect of Judgment, Order, or Decree Appealed from 
1. In General a8 
2. Lien of Javdgment 
3. Enforcement of Judgment, Order, or Decree. 
4. Availability as Set-Off 
. New Trial or Rehearing 
. Opening or Vacating Judgment or Orde 
- Modification or Amendment of Proceedings 
1. In General 
2. Process or Return 
3. Pleadings 
G. Collateral Actions or Proceedings 
1. In General; Preservation of Status in Quo of Pape and Property 
2. Appointment or Discharge of Recewer and Preservation of Property or Rights 
3. Restraining Orders 
4. Violation of Injunctions 


H. Service of Process 
I. Settlement of Action or Satisfaction of Judgment 
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IX: SUPERSEDEAS OR STAY OF PROCEEDINGS tpg p 288] 
A. Definition 
B. Operation of Appeal or Writ of Error as Bupa or Stay 
1. At Common Law 
2. In Equity y 
3. In the United States ‘ 
4. In Canada 
C. Right to Supersedeas or Stay 
1. In General 
2. Taking and Perfection of Appeal or Writ of Error 
3. Persons Entitled to Supersedeas or Stay 
4. Judgments or Orders Which Are or May Be Superseded or Stayed 
D. Allowance by Court, Judge, or Clerk, and Issue of Writ 
1. Necessity for Allowance or Order 
2. Power to Allow 
3. Discretion of Court or Judge ae 
4. When Allowed; Grounds of Allowance or IaBapeet 


- Se 
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. Application and Proceedings Thereon 
. Terms or Conditions 5 

. Order of Allowance or Stay 

. Issue of Supersedeas 

. Service of Writ or Order 

10. Record 


E. Bond or Other Security 
1. Necessity 
. Parties Required to Give Security 
. Time of Giving 
. Requisites and Sufficiency 
. Deposit as Security 
. Execution and Deposit of Instrument 
. Amendments and New or Additional Security ° 
. Waiver of Objections 


F. Modification or Vacation 
1. Power to Modify or Vacate 
2. Grounds 
3. Application 
4. By. Stipulation 
G. Operation and Effect of Supersedeas or Stay 
. In General 
. Commencement and Continuance 
. Acts and Proceedings Affected in General 
. Entry, Record, Lien, and Revival of Judgment 
. Previous Issue or Levy of Execution 
. As to Parties 
. On Removal of Cause to Federal Court 
. Arrest and Bail 
. In Attachment and Garnishment 
10. Reference and Accounting 
11. Injunctions 
12. Receivers 


H. Proceedings in Violation of Supersedeas or Stay 
I. Effect of Failure to Obtain Supersedeas or Stay 
J. Counter Bond for Restitution 
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X. ASSIGNMENT OR SPECIFICATION OF ERRORS OR GROUNDS OF APPEAL 
[sub-analysis p 289] 
A. Nature and Object 
B. Necessity 
1. Statement and Extent of Rule in General 
2. Applications of Rule 
3. Haceptions to Rule 
4. On Appeal from Intermediate Court 
5. Effect of Failure to Make or File Assignment of Errors 
C. Form and General Requisites 
1. In General 
2. Designation of Court or Cause 
3. Designation of Parties 
4. Showing as to Right to Appeal or Assign Error 
5. Signature 
. Joint and Several Assignments 
. Specification of Errors and Scope ana Effect of Assignment 
1. In General 
2. Application of Rules to Particular Rulings or Assignments 
F. Filing, Annexing to Record, and Service 
1. Filing and Annexing to Record 
2. Time for Filing 
3. Service 
G. Defects, Objections, and Amendment 
1. Defects and Objections; Waiver 
2. Aider by Extrinsic Matter 
3. Amendments and Additional Assignments 


H. Pleading to Assignment and Joinder in Error 
1. Right to Plead or Demur 
2. Classification, Nature, and Effect of Pleas 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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. Time of Filing Pleading 
. Effect of Failure to Plead 
Objections Waived by Joinder 
. Withdrawal of Joinder 
. Demurrers 
I. Assignments of Cross Errors 

1. Right to Assign 

2. Necessity for Assigning 

3. Form and Requisites 

4. Scope and Lffect 


XI. BRIEFS [sub-analysis p 292] 


A. Definition and Object 
B. Necessity 
C. Form and Requisites 
1. In General 
. Statement of Case 
. Restatement of Errors Specified in Assignment of Errors 
. Specification of Errors 
. Points and Arguments; Assigning Reasons Why Rulings Are Erroneous; Motion for New 
Trial 
. Citation of Authorities 
. Urging Points Not Raised in Trial Court or Not Assigned as Error | 
. Disrespectful or Abusive Language 
. Number of Briefs Filed 
10. Signature 
D. Reply Briefs : 
K. Supplemental, Additional, or Amended Briefs 
EF. Who May File Briefs 
G. Service of Briefs 
H. Printing or Typewriting Briefs 
I. Filing of Briefs 
1. In General 
2. Effect of Failure to File in Time 
3. Hxcuses for Failure to File in Time 
4. Extending or Abridging Time for Filing 
5. Waiver of Objection 
J. Effect of Failure to File Briefs 
K. Filing Briefs Used in Intermediate Appellate Court. 
L. Cure of Defects by Brief of Opposite Party 
M. Matters Admitted or Not Controverted 


XII. RECORD AND PROCEEDINGS NOT IN RECORD [See 4C. J.] € 
XIII. DISMISSAL, WITHDRAWAL, ABANDONMENT, AND REINSTATEMENT [See 4 C. J.] 


XIV. DOCKETS, CALENDARS, AND PROCEEDINGS PRELIMINARY TO HEARING 
[See 4 C. J.] 


XV. HEARING AND REHEARING [See 4 C. J.] 

XVI. REVIEW [See 4 C. J.] 

XVII. DETERMINATION AND DISPOSITION OF CAUSE [See 4 C. J.] 
XVIII. LIABILITY ON APPEAL BONDS AND UNDERTAKINGS [See 4 C. J.] 
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SUB-ANALYSIS 


I. NATURE AND FORM OF REMEDY [§§ 1-110] p 297 
A. Right to Appellate Review in General [§ 1] p 297 
B. Modes of Appellate Review [§§ 2-3] p 299 
1. In General [§ 2] p 299 
2. Power of Legislature to Regulate [§ 3] p 299 
C. Origin, Nature, and Scope of Remedies [§§ 4-54] p 300 
1. Writ of Error [§§ 4-27] p 300 
a. Definition [§ 4] p 300 
b. Origin and Existence of the Writ [§§ 5-9] p 300 
(1) In General [§ 5] p 301 
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(2) As Affected by Legislative Enactments [§§ 6-9] p 301 
(a) Power to Abolish [§ 6] p 301 
(b) Statutes Abolishing Writ [§ 7] p 302 
(c) Statutes Providing Different Remedy [§ 8] p 302 
(d) Statutes Changing Name of Remedy [§ oy p 303 
ce. Nature of Writ [§§ 10-13] p 303 
(1) In General [§ 10] p 303 
(2) A Writ of Right [§ 11] p 303 
(3) The Commencement of a New Suit [$$ 12-13] p 304 
(a) General Rule [§ 12] p 304 
(b) Consequences of Being a New Suit [§ 13] p 304 
d. Scope and Purpose of Writ [§§ 14-16] p 305 
(1) In General [§ 14] Pp 05 
(2) Limited to Errors Appearing of Record [§ 15] p 307 
(3) Limited to Errors of the Court [§ 16] p 308 
e. Courts to Which Writ Lies [§ 17] p 308 
f. Proceedings in Which Writ Lies [§§ 18-25] p 308 
(1) General Rule [§ 18] p 308 
(2) Suits in Equity [§§ 19-20] p 309 
(a) General Rule [§ 19] p 309 
(b) Statutes Extending Use of Writ [§ 20] p 309 
(3) In the Federal Courts [§ 21] p 310 
(4) Proceedings in Justices’ Courts [§ 22] p 311 
(5) Proceedings of Probate Courts [§ 23] p 311 
(6) Special Statutory Proceedings [§ 24] p 312 
(7) Summary Proceedings Subsequently Assuming Common-Law Form [§ 25] p 313 
g. Judgments to Which Writ Will Lie [§ 26] p 314 
h. Fast Writ of Error [§ 27] p 314 
2. Appeal [§§ 28-42] p 314 
a. Definitions [§ 28] p 314 
b. Origin and Existence of Remedy [§§ 29-31] p 316 
(1) In General [§ 29] p 316 
(2) Power of Legislature over Remedy [§ 30] p 318 
(3) Construction of Statutes Generally [§ 31] p 318 
ce. Whether Remedy Is Exclusive [§ 32] p 319 
d. Nature of Remedy [§§ 33-34] p 319 
(1). A Matter of Right [§ 33] p 319 
(2) Not a New Action or Suit [§ 34] p 320 
e. Scope of Remedy [§§ 35-38] p 320 
(1) Errors Reviewable [§§ 35-37] p 320 
(a) Errors of Law [§ 35] p 320 
(b) Errors of Fact [§ 36] p 320 
(ec) Errors Appearing of Record [§ 37] p 321 
: (2) Relief Granted [§ 38] p 321 
f. Proceedings in Which Appeals Lie [§§ 39-42] p 321 
(1) General Rule [§ 39] p 321 
(2) Suits in Equity [§ 40] p 323 
(3) Actions at Law [§ 41] p: 323 
(4) Special Statutory Proceedings [§ 42] p 325 
3. Other Special Statutory Remedies for Review [§§ 43-47] p 326 
a. In General [§ 43] p 326 
b. Exceptions |§ 44] p 326 
ec. Motion in Error [§ 45] p 327 
d. Reservation or Certification of Cases or Questions [§ 46] p 327 
e. Writ of Review [§ 47] p 327 
4. Writ of Mandamus [§ 48] p 327 
5. Repeal of Statutes [§ 49] p 328 
6. Law by Which Appeals and Other Proceedings for Review Are Governed [§§ 50-54] p 328 
a. General Rule [§ 50] p 328 
b. Statutes Giving, Taking Away, or Modifying Remedy [§§ 51-53] p 328 
(1) Faking Effect before Judgment [§ 51] p 328 
(2) Taking Effect after Judgment [§ 52] p 329 
(3) Taking Effect after Appeal [§ 53] p 330 
e. After Admission of Territory to Statehood [§ 54] p 331 
D. Pendency of Another Proceeding |§§ 55-66] p 331 
1. In an Appellate Court [§§ 55-57] p 331 
a.. General Rule [§ 55] p 331 
b. Application of Rule [§§ 56-57] p 331 
(1) In General [§ 56] p 331 
(2) Pending in Another Court [§ 57] p 332 
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2. In Court Below [§$§ 58-66] p 333 
. In General [§ 58] p 333 
. Bill or Petition for Review [§ 59] p 333 
Bill to Impeach Decree for Fraud [§ 60] p 333 
. Proceeding for Rehearing [§ 61] p 333 
Motion to Alter Decree [§ 62] p 333 
Motion or Petition for New Trial [§ 63] p 333 
. Motion in Arrest of Judgment [§ 64] p 333 
. Motion to Vacate or Suspend Judgment [§ 65] p 334 
Injunction [§ 66] p 334 
E. Existence of Other Remedies [§§ 67-85] p 334 
1. Existence of Remedy in Lower Court [§§ 67-76] p 334 
a. In General [§ 67] p 334 
b. Motion or Other Application to Open, Correct, or Set Aside Judgment, Order, or Decree 
[$ 68] p 334 
ce. Motion to Set Aside Verdict and for New Trial [§ 69] p 336 
d. Motion or Petition for Rehearing [§ 70] p 337 
e. Motion for Judgment [§ 71] p 337 
f. Motion to Set Aside Referee’s Report and for New Trial [§ 72] p 337 
Ss 
h 
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. Sustaining Hxceptions to Referee’s Report [§ 73] p 337 
. Writ of Error Coram Nobis or Coram Vobis [§ 74] p 338 | 
. Motion to Set Aside Execution [§ 75] p 338 
j. Supersedeas [§ 76] p 338 
2. Existence of Remedy in Equity [§ 77] p 338 
3. Existence of Other Remedy for Review *r88 78-85] p 338 
_ a..In General. [§ 78] p 338 
b. Mandamus [§ 79] p 338 
ce. Prohibition [§ 80] p 340 
d. Certiorari [§ 81] p 340 : 
e. Bill, Petition, or Writ of Review [§ 82] p 341 ; 
f. Audita Querela [§ 83] p 341 
g. Habeas Corpus [§ 84] p 341 
h. Quo Warranto [§ 85] p 341 
F. Right to Different Remedies in Same Case, and Election of Remedies [§§ 86-91] p 341 
1. In General [§ 86] p 341 
2. Election of Remedies and Waiver [§§ 87-91] p 342 
a. In General [§ 87] p 342 
b. In Case of Doubt as to Proper Mode [§ 88] p 343 
c. Retaining Case for Proper Remedy [§ 89] p 344 
d. What Constitutes an Election [§ 90] p 344 
e. Agreement to Waive [§ 91] p 344 
G. Successive Proceedings [§§ 92-105] p 344 
1. Where First Proceeding Has Been Determined [§§ 92-97] p 344 
General Rule [§ 92] p 344 
Questions Which Could Not Be Considered [§ 93] p 346 
Where There Have Been New Proceedings [§ 94] p 346 
Second Proceeding Prosecuted by Adverse Party [§ 95] p 347 
Second Proceeding by Party Not Joining in First [§ 96] p 347 
Power of Court to Avoid Successive Appeals [§ 97] p 348 
2. Where First Proceeding Has Been Dismissed [§§ 98-101] p 348 
a. In General [§ 98] p 348 
b. For Irregularity in Proceedings [§ 99] p 348 
ce. For Want of Prosecution [§ 100] p 349 
d. Where Separate Appeals Are Allowed [§ 101] p 350 
. Where First Proceeding Has Been Abandoned [§ 102] p 350 
. Where First Proceeding Is Ineffectual [§ 103] p 351 
. Where First Proceeding Is Not Proper Remedy [§ 104] p 352 
Where First Proceeding Is Void although Not Dismissed Ts 105] .p 352 
H. Cross Appeals, Writs of Error, Etc. [§ 106] p 352 
I. Double Appeals [§ 107] p 353. 
J. Joinder of Proceedings rt 108-109] p 354 
1. To Review Separate Actions [§ 108] p 354 
2. To Review Separate Judgments, Decrees, or Orders [§ 109] p 355 
K. Splitting Appeals [§ 110] p 356 
II. REQUISITES OF APPELLATE JURISDICTION [§§ 111-128] p 356 
' A. Nature, Source, and Extent in General [§ 111] p 356 
B. Existence of Actual Controversy [§§ 112-122] p 357 
1. General Rule [§ 112] p 357 
2. Abstract or Moot Questions [§ 113] p 358 
3. Fictitious Proceedings [§ 114] p 360 
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4. When Decision of Question Has Been Rendered Ineffective or Unnecessary [§§ 115-119] 
p 360 
a. In General [§ 115] p 360 
b. By Act of Parties [§ 116] p 361 
e. By Act of Court [§ 117] p 363 
d. By Operation of Law [§ 118] p 364 
e. By Lapse of Time [§ 119] p 364 
5. When Interest of Litigants Ceases to Be Adverse [§ 120] p 365 
6. Where Costs Only Are Involved [§ 121] p 365 
7. Attorney’s Lien [§ 122] p 366 
C. Jurisdiction of Inferior Court [§ 123] p 366 
D. Effect of Want of Jurisdiction in General [§ 124] p 368 
K. Consent of Parties [§§ 125-126] p 369 
1. Cannot Confer Jurisdiction [§ 125] p 369 
2. Cannot Abridge Jurisdiction [§ 126] p 371 
F. Waiver of Objections [§ 127] p 371 
G. Determination of Questions of Se Rape in General [§ 128] p 371 


Ill. DECISIONS REVIEWABLE [{§ 129-463] p 372 
A. In General [§§ 129-131] p 372 
1. Judicial Nature of Tribunal or Decision [§ 129] p 372 
2. Special Tribunal Constituted for Particular Purpose [§ 130] p 373 
3. Decisions of Intermediate Appellate Courts [§ 131] p 374 
B. Dependent on Nature or Form of Proceeding [§§ 132-136] p 374 
1. In General [§ 132] p 374 
2. Special Proceedings [§ 133] p 375 
3. Proceedings, Whether Civil or Criminal [§§ 134-135] p 376 
a. In General [§ 134] p 376 
b. Qui Tam or Penal Actions [§ 135] p, 376 
4. Judgment on Award of Arbitrators [§ 136] p 377 
C. Dependent on Amount or Value in Controversy [§§ 137-255] p 377 
1. Nature and Effect of Limitation [§§ 137-142] p 377 
. In General [§ 137] p 377 
. Restriction of Extent of Review [§ 138] p 379 
. Whether Applicable Both to Courts of Law and of Equity [§ 139] p 379 
. Application to Ali Parties Alike [§ 140] p 379 
. Appeals from Intermediate Appellate Courts; Cases Originating in Inferior Courts [§ 141] 
p 380 
Effect of Jurisdictional Limit of Lower Court [§ 142] p 381 | 
2. Character and Application of Pecuniary Restrictions [$$ 143-168] p 381 
_ a. In General [§ 143] p 381 
b. Value as Measured in Money [§§ 144-145] p 382 
(1) In General [§ 144] p 382 
(2) When Money Judgment Not Directly Sought [§ 145] P 383 
. Tort or Contract [§ 146] p 383 
. Construction of Contract [§ 147] p 383 
. Validity of Ordinance or Statute [§ 148] p 383 
. Enforcement of Lien [§ 149] p 383 
. Enforcement of Judgment [§§ 150-151] p 384 
(1) In General [§ 150] p 384 
(2) Manner of Enforcing Judgment of Appellate Court 18 151] p 384 
. Incidental or Special Orders [§ 152] p 384 
Continuance or Dissolution of Marriage Relation [§ 153] p 385 
. Custody and Care of Children [§ 154] p 385 
. Probate Matters [§ 155] p 385 
Dismissal of Suit [§ 156] p 385 .- 
. Refusal to Quash Execution [§ 157] p 386 
. Actions Involving Right to Office [§ 158] p 386 
. Contempt Proceedings [§ 159] p 386 
. Franchise [§ 160] p 386 
Fines and Penalties [§ 161] p 386 
Forfeiture of Bail [§ 162] p 387 
Forcible Entry and Detainer [§ 163] p 387 
Habeas Corpus [§ 164] p 387 
. Injunction [§ 165] p 387 
. Mandamus and Prohibition [§ 166] p 388 
. Appointment of Receiver [§ 167] p 389 
. Taxes and Revenue [§ 168] p 389 
3. Exceptions; Jurisdiction Irrespective of Amount in Controversy [§§ 169-183] p 389 
a. In General [§ 169] p 389 
b. Application of Exceptions in General [§ 170] p 390 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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. Subject Matter of Exception Must Be Directly in Issue [§ 171] p 390 
. Questions of Law Certified [§ 172] p 390 
. Question as to Authority Exercised under the United States [§ 173] p 391. 
. Deprivation of Right, Privilege, or Immunity Secured by Constitution of the United 
States, or of Right or Privilege of Citizen of United Staies[§ 174] p 391 
. Constitutional Question Involved [§ 175] p 391 
. Revenue or Tax Laws Involved [§ 176] p 392 
Validity or Construction of Statute or Ordinance Involved [§ 177] p 392 - 
. Franchise Involved [{§ 178] p 393 
. Title to Land or Freehold Involved [§§ 179-182] p 393 
(1) In General [§ 179] p 393 
(2) Damages [§ 180] p 394 
(3). To Subject Land [§§ 181-182] p 394 
(a) In General [§ 181] p 394 
(b) Mortgages and Other Liens [§ 182] p 395 
]. Homestead Exemption [§ 183] p 395 
4. What Law Governs [§§ 184-187] p 395 
a. United States Supreme Court [§ 184] p 395. 
b. Provision Adopted after Final Judgment [§ 185] p 395 
c. Pending Causes [§ 186] p 395 
d. Construction of General and Special Laws [§ 187] p 396 
5. Showing and Determination of Amount or Value [§§ 188-255] p 397 
a. In General [§ 188] p 397 
b. Necessity and Sufficiency of Showing in General [§ 189] p 397 
ce. Determination from Pleadings |§% 190-193] p 398 
(1) In General [§ 190] p 398 
(2) Reciprocal Right Shown by Pleadings [§ 191] p 399 
(3) Parties Bound by Showing [§ 192] p 399 
(4) Effect of Answer or Plea [§ 193] p 399 
. Value of Property or Right [§ 194] p 399 
. Finding of Value [§ 195] p 400 
. Affidavits [§ 196] p 400 
. Amount Actually in Controversy [§§ 197-198] p 401 
(1) In General [§ 197] p 401 
(2) Fictitious or Colorable Claim [§ 198] p 403 
h. Particular Considerations in Determination of Amount or Value [§§ 199-255] p 403 
(1) Distinction between Appeal by Plaintiff and by Defendant [§ Nel p 403 
(2) On Appeals from Intermediate Courts [§ 200] p 405 
(3) Interest, Costs, and Statutory Damages [§§ 201-208] p 407 
(a) Interest [§§ 201-203] p 407 ; 
aa. Rule against Increasing Amount in Controversy [§ 201] p 407 
bb. Interest Due on Amount Claimed [§ 202] p 408 
ec. Proceeding Involving Former Judgment |§ 203] p 409 
(b) Costs and Attorney’s Fees [§§ 204-207] p 409 
aa. Subject to Pecuniary Limitation [§ 204] p 409 
bb. Hacluded as Incidental to Action [§ 205] p 409 
ee. Contrary Rule [§ 206] p 410 
dd. Proceeding Involving Former Judgment [§ 207] p 410 
(c) Statutory Damages [§ 208] p 411 
44): Aggregate of Claims, Interests, or Judgments [§§ 209-217] p 411 
(a) In General [§ 209] p 411 
(b) Consolidation [§ 210] p 412 
(ec) Distinct Judgments or Decrees [§ 211] p 413 
(d) Several Claims by Same Party [§ 212] p 414 
(e) One Judgment Apportioned against Several Defendants [§ 213] p 414 
(f) Claim or Denial of Right under Single Title [§ 214] p 414 
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g) One Judgment Sought. by Several Plaintiffs [§ 215] p 415 . 
h) Value of Property as Subject Matter of Suit [§ 216] p 416 
i) Retention of Cause When One Interest Sufficient [§ 217] p 416 
(5) Set-Off, Counterclaim, or Reconvention [§§ 218-227] p 416 
(a) Where Ad Damnum Controls [§ 218] p 416 
(b) Claims Must Be independently Sufficient [§ 219] p 416. 
(c) Rule in Louisiana [§ 220] p 416 
(d) Rule Permitting Consideration of Opposing Claims [§§ 221-222] p 417 
aa. As Showing Real Amount in Controversy [§ 221] p 417 
bb. Extent and Application of Rule [§ 222] p 417. 
(e) Where No Judgment Is Rendered on Counterclaim [§ 223] p 419 
(f) Improper Counterclaim or Set-Off [§ 224] p 419 
(g) Where Counterclaim Is Abandoned [§ 225] p 419 
(h) Where Amount of Judgment Recovered Controls [§ 226] p 420 
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(i) Set-Off of Judgments [§ 227] p 420 
(6) Cross Bill or Cross Complaint [§ 228] p 420 
(7) Continuing and Future Rights or Liabilities [§§ 229-231] p 420 
(a) In General |§ 229] p 420 
(b) Value of Future Right or Liability Involved [§ 230] p 420 
(¢) Judgment Decisive on Other Claims [§ 231] p 421 
(8) Matter Must Be Directly Involved [§§ 232-234] p 421 
(a) In General [§ 232] p 421 
(b) Collateral Effect of Judgment [§ 233] p 429 
(¢) Anticipating Future Tax Levies [§ 234] p 422 
(9) Effect of Agreement or Stipulation [§ 235] p 499 
(10) Suit for Less Than Amount Actually Claimed [§ 236] p 422 
(11) Effect of Amendment Increasing Amount [§ 237] p 422 
(12) Reduction by Amendment, Withdrawal, or Remission [§ 238] p 423 
(13) Reduction by Payment or Other Satisfaction [§ 239] p 424 
(14) Admission or Tender of Part of Plaintiff’s Claim [§ 240] p 425 
(15) Part of Claim Usurious [§ 241] p 425 © 
(16) Part of Claim Barred [§ 242] p 425 
(17) Penalty of Bond [§ 243] p 425 
(18) Value of Property or Right Involved [§§ 244-252] p 426 
(a) Value of Property in General [§ 244] p 426 
(b) Particular Claim or Interest Only Involved [§ 245] p 426 
(c) Suits Relating to Taxes [§ 246] p 427 
(d) Value of Fund or Estate [§ 247] p 427 
(e) Value of Possession [§ 248] p 428 
(f) Replevin, Detinue, Htc. [§ 249] p 428 
r) Fraudulent Conveyance or Transfer [§ 250] p 429 
) Garnishment and Trustee Process [§ 251] p 430 
Amount Secured by Mortgage [§ 252] p 431 
(19) Validity of Judgment [§ 253] p 431 
(20) Intervention and Claim of Third Person [§ 254] p 431 
(21) Cross Appeals or Cross Assignments of Error |§ 255] p 432 
D. Dependent on Nature and Scope of Decision [§§ 256-439] p 432 
1. In General [§§ 256-290] p 432 
a. Finality of Decision; Interlocutory Decisions [§§ 256-285] p 432 
(1) In General [§ 256] p 432 
(2) Statutory and Constitutional Provisions Affecting Appeals, Ete., from Interlocutory 
Decisions [§ 257] p 438 
(3) What Constitutes Final or Interlocutory Judgment, Order, or Decree in General [§ 
258] p 441 : 
(4) Determination of Part of Cause or Issues [§§ 259-260] p 446 
(a) In General [§ 259] p 446 
(b) Implied Adjudication [§ 260] p 449 
) Conditional or Alternative Judgment, Order, or Decree [§ 261] p 450 
) Determination of Particular Suit [§ 262] p 451 
(7) Collateral or Ancillary Matters or Proceedings [§ 263] p 451 
) Decisions Involving Merits or Affecting Judgment [§. 264] p 451 
) Decisions Affecting or Determining Substantial Rights, Determining Action and 
Preventing Judgment, Etc. [§§ 265-273] p 453 
(a) Affecting Substantial Rights in General [§ 265] p 453 
(b) Orders Determining Action and Preventing Judgment or Decree [§ 266] p 
455 
(c) Where Decision or Judgment Would Have Been a Final Disposition of 
Cause [§ 267] p 456 
(d) Other Orders or Decisions Made Appealable by Statute[§§ cca 
p 407 
aa. Orders in Special Proceedings [§ 268] p 457 
bb. Orders after Judgment, Order, or Decree [§ 269] p 457 
ec. Provisional Remedies [§ 270] p 457 
dd. Injunctions and Receivers [§ 271] p 458 
ee. Miscellaneous Other Orders or Decisions [§ 272] p 458 
(e) Rule in Chancery [§ 273] p 458 
(10) Decisions ee or Settling Principles or Equities of Cause [§§ 274-275] 
5 
(a) In General [§ 274] p 458 
(b) Statutory Provisions [§ 275] p 459 
(11) Decisions Causing Irreparable Injury [§ 276] p 460 
(12) Fast Bill of Exceptions under Georgia Statute [§ 277] p 461. 
(13) Finality as to All Parties [§§ 278-280] p 462 
“ (a) In General [§ 278] p 462 
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(b) Dismissal or Nonsuit as to One or More of Several Parties [§ 279] p 464 
(c) Statutory Provision [§ 280] p 465 
(14) Judgment as a Bar [§ 281] p 465 
(15) Pendency of Motion for New Trial, Rehearing, Etc. [§ 282] p 465 
(16) Judgment by Divided Court [§ 283] p 465 
(17) Necessity for Taxation of and Judgment for Costs [§ 284] p 465 
(18) Necessity for Rendition and Entry of Judgment [§ 285] p 465 
b. Appeal from Part of Judgment, Order, or Decree [§ 286] p 466 
ce. Appeal from Void Judgment, Order, or Decree [§ 287] p 467 
d. Discretionary Action and Matters of Practice [§§ 288-290] p 468 
(1) In General [§ 288] p 468 
(2) Decision Based on Other Grounds [§ 289] p 471 
(3) Abuse of Discretion [§ 290] p 472 
2. Decisions as to Particular Matters [§§ 291-381] p 472 
a. Calendars, Dockets, Etc. [§ 291] p 472 
b. Consolidation of Actions [§ 292] p 473 
ce. Election of Remedies [§ 293] p 473 
d. Place, Time, and Conduct of Trial, and Removal or Transfer of Cause [§§ 294-302] 
p 473 
(1) Change of Venue [§ 294] p 473 
(2) Continuance, Postponement, or Adjournment [§ 295] p 473 
(3) Stay of Proceedings [§ 296] p 474 
(4) Conduct of Trial in General [§ 297] p 474 
(5) Mode of Trial; Jury Trial [§ 298] p 474 
(6) Verdict and Findings [§ 299] p 475 
(7) Removal or Transfer of Cause [§§ 300-302] p 476 
(a), Removal to Federal Court [§§ 300-301] p 476 
aa. In General [§ 300] p 476 
bb. Remand to State Court [§ 301] p 476 
(b) Transfer of Causes in State Courts [§ 502] p 476 
e. Parties, Process, and Pleadings iss 303-320] p 477 
(1): ‘Parties [98 303-304] p 477 
(a) In General [§ 303] a 477 
(b) Intervention [§ 304] p 477 ; ; 
(2) Process [§§ 305+306]. p 479 aa 
(a) In General [§ 305] p 479 . 
a (b) Scire Facias on Judgment [§ 306] p 479 
(3) Pleadings [§§ 307-320] p 480 
Vers (a) In General [§ 307] p 480 
(b) Service of Pleadings [§ 308] p 480 
(ce) Establishing Lost Pleadings [§ 309] p 480. 
(d) Allowing or Extending Time for Answer or Plea [§ 310] p 480 
(e) Amendments and Supplemental Pleadings [§ 311] p 480 
(f) Demurrer or Exception [§ 312] p 481 
(g) Election between Counts or Causes of Action [§ 313] .p 487 
(h) Judgment on the Pleadings [§ 314] p 487 
(i) Making Pleadings More Definite and Certain [§ 315] p 487 
(j) Striking Out, Reinstatement, and Withdrawal [§ 316]. p 488 
(k) Plea or Answer, Replication or Reply [§§ 317-319] p 490 
aa. In General [§ 317] p 490 
bb. Plea or Answer in Abatement or to the Jurisdiction [§ 318] p 492 
ec. Counterclaim, Set-Off, or Reconvention [§ 319] p 492 
(1) Bill of Particulars [§ 320] p 492 
f. Cross Bill, Cross Petition, or Cross Complaint [§ 321] p 492 
g. Intervention and Interpleader [§§ 322-323] p 493 
(1) Intervention [§ 322] p 493 
(2) Interpleader [§ 323] p 493 
h, Abatement and Revival of Actions and Rulings as to Jurisdiction [§§ 324-325] p 494 
(1) Rulings as to Abatement and on Objections to Jurisdiction [§ 324] p 494 
(2) Revival or Continuance |§ 325] p 495 
1. Evidence, Depositions, Discovery, Witnesses, Etc. [§§ 326-331] p 495 
1) Admission or Haclusion of Evidence [§ 326] p 495 
(2) Affidavits [§ 327] p 495 
(3) Depositions [§ 328] p 495 
(4) Discovery, Examination before Trial, Production or Inspection of Books and 
Papers, Etc. [§ 329] p 496 
(5) Examination of Witnesses and Compelling Testimony [§ 330] p 497 
°(6) Demurrer to Evidence [§ 331] p 497 
j. Dismissal, Discontinuance, or Nonsuit [§§ 332-336] p 497 
(1) Judgment or Order of Dismissal, Discontinuance, or Nonsuit [§§ 332-334] p 497 
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(a) Taeuientarue or Compulsory Dismissal or Nonsuit [§ 332] p 497 
(b) Voluntary Dismissal, Discontinuance, or Nonsuit [§ 333] p 500 
(¢) Partial Dismissal [§ ’334] p 502 
(2) Refusal of Dismissal, Discontinuance, or Nonsuit [§ 335] p 503 
(3) Setting Aside or Refusal to Set Aside Dismissal or Nonsuit [§ 336] p 504 
k, New Trial, Rehearing, Arrest of Judgment, Etc. [§§ 337-341] p 505 
(1) Rulings as to New Trial [§§ 337-338] p 505 
(a) Granting or Refusing New Trial [§ 337] p 505 
(b) Dismissal of Motion, Striking Out Statement, Etc. [§ 338] p 509 
(2) Rehearing or Reargument [§ 339] p 509 
(3) Arrest of Judgment [§ 340] p 509 
(4) Setting Aside Award of Arbitrators [§ 341] p 509 
l. Refusal to Render or Enter Judgment [§ 342] p 510 
m. Motion for Judgment notwithstanding Verdict [§ 343] p 510 
n. Judgment, Order, or Decree Directing or Refusing to Direct Payment of 
Money [§ 344] p 510 
0. Changing or Divesting Possession or Title of Property [§ 345] p 513 
p- Priority of Claims and Distribution [§ 346] p 514. 
q. References [§§ 347-350] p 514 
(1) Awarding or Refusing Reference [§ 347] p 514 
(2) Judgment, Order, or Decree on Report of Referee or Gstes [89 348-349] p 516 
(a) In General [§ 348] p 516 
(b) Recommitting Report [§ 349] p 517 
(3) Removal of Referee [§ 350] p 517 
r. Orders and Proceedings after Judgment, Decree, or Prior Order, [§§ 351-362] p 517 
(1) In General [§ 351] p 517 
(2) Special Statutory Provisions in General [§ 352] p 519 
(3) Amendment. or Correction. of Judgment, Order, Decree, or Record [§§ 353-354] 
520 ec. ys 


Pp 
(a) In General [§ 353] p 520 
(b) Resettlement of Prior Order [§ 354] p 521 
© Opening or Vacating, or Refusing to Open or Vacate, Judgment, Or- 
der, or Decree [§§ 355-359] p 521 
(a) In General [§ 355] p 521 
(b) Vacation of Nonappealable Order [§ 356] p. 525 
(c) Renewal of Motion [§ 357] p 526 
(d) Suit or Petition to Set Aside Judgment or Decree [§ 358] p 526 
(e) Motion to Abate Judgment in Criminal Case [§ 359] p 526 
(5) Setting Aside or Refusing to Set Aside Default or Default Judgment, 
Judgment on Nil Dicit, Etc. [§ 360] p 526 
(6) Settlement of Statement. or Bill of Exceptions for Motion for New 
Trial, Relief as to Notice, Etc. [§ 361] p 529 
(7) Decisions in Proceedings for Review on Appeal or Error [§ 362] p 529 
s. Decisions in Relation to Executions and Execution or Judicial Sales [§§ 363-373] p 530 
(1) Executions [§§ 363-367] p 530 
(a) In General [§ 363] p 530 
(b) As to Return [§ 364] p 532 
(c) Delivery or Forthcoming Bond and Judgment Thereon [§ 365] p 532 
(d) Claims of Third Persons [§ 366] p 532 
(e) Execution against the Person [§ 367] p 532 
(2) Eaecution or Judicial Sale [§§ 368-372] p 532 
(a) In General [§ 368] p 532. 
(b) Order Directing Lease Pending appen! [§ 369] p 534 
3 (ec) Execution of Deed [§ 370] p 534 
(d) Writ of Assistance or Order of Possession or Restitution [§ 371] p 534 
(e) Relief against Purchaser [§ 372] p 535 
(3) Application of Proceeds and Priorities [§ "373 | p 535 
t. Costs [§§ 374-377] p 536 
(1) Judgments, Orders, or Decrees Awarding or Denying Costs [§ 374] p 536 
(2) Taxation of Costs [§ 375] p 539 
(3) Security for Costs [S$ 376-377] p 540 
(a) In General [§ 376] p 540 
(b) Judgments against Sureties [§ 377] p 541 
u. Proceedings after Remand by Appellate Court og 378-380] p 541, 
(1) In General [§ 378] p 541 
(2) Refusal to Obey Mandate [§ 379] p 542 
(3) After Remand by Intermediate Court [§ 380] p 542 
v. Substitution and Recognition of Attorneys [§ 381] p 542 
3. Decisions in Particular Actions or Proceedings [§§ 389-417] p 542 
a. Special Proceedings [§§ 382-385] p 542 


For later cases, developments and changes in.the law see.cumulative Annotations, same title, page and note number. 
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(1) In General [§ 382] p 542 
(2) “Special Proceeding” [§ 383] p 543 
(3) Finality of Judgment or Order [§ 384] p 544 
) Affecting a Substantial Right [§ 385] p 547 
Admission, Disbarment, or Suspension of Attorney [§ 386] p 547 
Arrest and Bail [§ 387] p 547 


. Attachment and Garnishment [§§ 388-392] p 548 


(1) Attachment [§§ 388-391] p 548 
(a) In General [§ 388] p 548 
(b) Dissolving, Quashing, or Abating, or Refusing to Dissolve,Quash, or 
Abate [§ 389] p 549 
(c) Intervention or Claim by Third Persons [§ 390] p 551 
(d) Sale of Property, Determination of Priomities; and Dispositionof Proceeds 
[§°391] p 552 
(2) Garnishment and Trustee Process [§ 392] p 552 
Bill or Writ of Review [§ 393] p 553 
Certiorari [§ 394] p 554 
Condemnation Proceedings [§ 395] p 554 
Contempt Proceedings [§ 396] p 555 
Creditors’ Suits [§ 397] p 557 
Extraordinary Remedies {§§ 398-401] p 557 
(1) Mandamus [§ 398] p 557 
(2) Prohibition [§ 399] p 558 
(3) Quo Warranto [§ 400] p 558 
(4) Habeas Corpus [§ 401] p 558 


. Injunctions [§§ 402-404] p 558 


(1) In General [§ 402] p 558 
(2) Special Statutory Provisions [§ 403] p 559 
(3) Damages [§ 404] p 567 


. Partition [§ 405] p 567 


Probate Proceedings [§§ 406-411] p 569 
(1) In General [§ 406] p 569 
(2) Orders or Decisions in Special Proceedings and feng Substantial Rights [§ 407] 

p 573 

(3) Orders Made after Final Judgment [§ 408] p 574 
(4) Setting Aside or Refusing to Set Aside Judgment, Order, or Decree [§ 409] p 574 
(5) Judgments, Orders, or Decrees by Which a Party Is Aggrieved |§ 410] p 575 
(6) Discretionary Orders or Decisions |§ 411] p 575 


. Receivers, Trustees, and Assignees [§§ 412-415] p 575 i 


(1) Appointment and Removal [§ 412] p 575 
(2) Conduct of Receivership, Management of Property, Big ig Accounting, 
Distribution, Etc. [§ 413] p 578 
_ (3) Compensation and Expenses {§ 44] p 580 
(4) Actions; Leave or Direction to Sue, Intervene, or Defend [§ 415] p 580 
Sequestration [§ 416] p 581 
Supplementary Proceedings [§ 417] p 581 


4. Decisions of Intermediate Appellate Colts [$$ 418-439] p 582 
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. In General [§- 418] p 582 

. Actual Determination [§ 419] p 583 

. Finality of Determination in General [§ 420] p 584 

. Allowance, Disallowance, or Perfecting of Appeal [§ 421] p.586 

. Refusal of Jurisdiction [§ 422] p 587 

. Assuming or Exceeding Jurisdiction [§ 423] p 587 

. Dismissal, Refusal to Dismiss, and Reinstatement [§§ 424426] p 587 


(1) Dismissal [§ 424] p 587 

(2) Refusal to Dismiss [§ 425] p 588 

(3) Reinstatement [§ 426] p 588 
Trial or Hearing de Novo in Intermediate Court [§ 427] p 589 
Affirmance [§ 428] p 589 


. Reversal, Modification, and Remand [§ 429] p 590 
. Overruling Motion for Affirmance [§ 430] p 593 


Vacating or Refusal to Vacate Judgment or Order [§ 431] Pp 593 


. Orders in Special Proceedings [§ 432] p 593 
. Orders Affecting Substantial Rights [§ 433] p 595 
. Orders Involving Merits [§ 434] p 595 


Orders Determining Action and Preventing Judgment [§ 435] p 595 


. Necessity for Taxation of Costs [§ 436] p 595 
. Discretionary Action [§ 437] p 596 
. Questions of Law or Fact [§ 438] p 597 


Decisions Relating to Costs [§ 439] p 597 
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E. Dependent upon Rendition, Form, or Entry of Judgment, Order, or Decree [§§ 440-463] p 597 
1. Necessity for Formal Judgment, Order, or Decree [§§ 440-447] p 597 
. In General [§ 440] p 597 
. Verdict or Findings [§ 441] p 600 
. Ruling or Opinion of Court [§ 442] p 601 
. Oral Decision [§ 443] p 602 
. Division of Opinion [§ 444] p 602 
. Report or Rulings of Referee [§ 445] p 602 
. Necessity for Signature [§ 446] p 602 
. Judgment or Order Set Aside, Arrested, or Superseded [§ 447] p 602 
2. Judgments by Confession [§ 448] p 602 
| 3. Judgments, Orders, or Decrees by Default, on Nil Dicit, Pro Confesso, Ete... 
| [$$ 449-452] p 604 
a. In General [§ 449 ] p 604 
b. Damages Assessed upon Default [§ 450] p 607 
c. Decrees Pro Confesso [§ 451] p 607 
d. Refusal to Enter Default Judgment or Decree Pro Confesso [§ 452] p 608. 
. Judgments, Orders, or Decrees on Consent, Offer, or Admission [§ 453] p 608 
. Judgments or Orders on Ex Parte Proceedings [§ 454] p 608 
Judgments or Orders on Motion or Summary Proceedings [§ 455] p 609 
. Judgments or Orders on Proceedings at Chambers or in Vacation [§ 456] p 609 
. Judgments on Submission of Controversy or Agreed Case [§ 457] p 610 
. Judgments on Trial of Issues [§§ 458-459] p 611 
> a. In General [§ 458] p 611 
b. Judgment Non Obstante Veredicto [§ 459] p 611 
10. Order for Judgment or Decree [§ 460] p 611 5 
11. Pro Forma Judgment, Order, or Decree [§ 461] p 612 
12. Entry of Judgment, Order, or Decree [§ 462] p 612 
13. Appeals from Intermediate Appellate Courts [§ 463] p 615 


IV. RIGHT OF REVIEW [§§ 464-579] p 616 
A. Persons Entitled; General Principles [§§ 464-497] p 616 
1. Nature and Grounds of Right of Review [§$ 464-465] p 616 
a. In General [§ 464] p 616 © 
b. Reciprocal Right of Appeal [§ 465] p 616 
2. Parties to Action or Proceeding and Persons Not Parties [§§ 466-478] p 616 
. In General [§ 466] p 616 
. Statutes Extending Right [§ 467] p 619 
. Beneficial or Use Parties [§ 468] p 621 
. Nominal Parties [§ 469] p 621 
Unnecessary and Improper Parties [§ 470] p , 621 
. Irregularity in Making One a Party [§ 471] p 621 
. Parties Not Served with Process and Not Appearing [§ 472] p 621. HSC 
. Person Served with Process, but Not a Party [§ 473] p 621 ir i 
Parties as to Whom Suit Was Dismissed or Discontinued [§ 474]-p 621 
. Persons in Representative or Official Capacity [§ 475] p 622 8 
. Separate Appeals by Different Parties [§ 476] p 622 yc 
. Appeals between Coparties [§ 477] p 622 NY EG 
m. rom Decisions of Intermediate Courts [§ 478] p 622 
3. Privity with Parties [§ 479] p 623 
4. Interest in Subject Matter or Controversy [§§ 480-490] p 623 
a. In General [§ 480] p 623 
b. Nature and Sufficiency of Interest in General [§ 481] p 625 
. Parties in Representative or Official Capacity [§ 482] p 627 
. Estoppel to Deny Interest [§ 483] p 627 
. Costs [§ 484] p 627 
. Nominal Parties [§ 485] p 628 
. Unnecessary and Improper Parties [§ 486] p 628 
. Appeal for Third Person [§ 487] p 628 
Denial of Interest or Disclaimer [§ 488] p 628 
. Transfer, Loss, or Devolution of Interest fg 489] p 629 
. Termination of Official or Representative Capacity [§ 490] p 629 
5. Necessity for Prejudice; Parties or Persons “Aggrieved” [$§ 491-497] p 629 
a. In General [§ 491] p 629 
b. Parties in Representative or Official Capacity [§ 492] p 631 
ce. When Party or Person Is Aggrieved [§§ 493-497] p 632 
(1) In General [§ 493] p 632 
(2) Judgment, Order, or Decree Prejudicial in Part [§ 494] p 635 
(3) Judgment, Order, or Decree in Favor of Appellant or Plaintiff in Error [§§ 495— 
496] p 635 
(a) General Rule [§ 495] p 635. 
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(b) Exceptions and Limitations to Rule [§ 496] p 636 
(4) Parties Not Served with Process and Not Appearing [§ 497] p 637 


B. Particular Litigants and Persons in Particular Relations [§§ 498-528] p 638 


HH ju 


22. 
23. 
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. Attorneys or Solicitors and Clients [§ 498] p 638 

« Claimants of Property or Fund [§ 499] p 638 

. Interveners and Persons Denied Right to Intervene [§ 500] p 639 
. Parties to Interpleader [§ 501] p 640 

. Creditors [§ 502] p 640 


Debtors, Bankrupts, and Insolvents [§ 503] p 642 
In Garnishment Proceedings [§ 504] p 643 


. Fraudulent Grantor or Assignor [§ 505] p 643 


Mortgagors, Mortgagees, and Their Grantees or Assignees [§ 506] p 643 


. Hxecutors and Administrators [§ 507] p 644 
. Guardians, Tutors, Next’ Friends, and Curators [§§ 508-510] p 647 


a. For Infants {§ 508] p 647 
b. For Insane or Incompetent Persons [§ 509] p 647, 
ce. For Nonresidents or Absentees [§ 510] p 647 


. Heirs, Next of Kin, Devisees, Legatees, Surviving Spouse, Etc. [§ 511] p 647 

. In Lunacy Proceedings {§ 512] p 649 

. Husband and Wife [§ 513] p 650 

. Partners [§ 514] p 650 

. Principals and Agents [§ 515] p 650 

. Principals and Sureties [§ 516] p 650 

. Private Corporations and Their Officers, Agents, Stockholders, and Bondholders|§§ 517-519] 


p 651 
a. Corporations [§ 517] p 651 
b. Officers and Agents [§ 518] p 651 . 
ce. Stockholders and Bondholders [§ 519] p 651 


. Purchasers or Bidders at Judicial or Execution Sales [§ 520] p 652 
. Purchasers Pendente Lite [§ 521] p 653 
. Receivers, Commissioners, Assignees or Trustees in Insolvency or Benin: Bte. [§§ 522- 


523] p 653 
a. Receivers, Commissioners, Etc. [§ 522] p 653 . 
b. Assignees or Trustees in Bankruptcy or Insolvency [§ 523] p 655 
Trustees Generally and Beneficiaries [§ 524] p 656 
States and Territories, United States, Mana and Public Boards or Officers [§§ 525~ 
528] p 657 
a. States oa Territories [§ 525] p 657 
b. United States [§ 526] p 657 
ce. Municipalities [§ 527] p 658 
d. Public Boards and Officers {§ 528] p 658 


C. Deprivation or Loss of Right [§§ 529-579] p 660 


1. 


2. 
3. 
4. 
5. Waiver or Estoppel and Agreements Affecting Right [§§ 533-578] p 661 


In General [§ 529] p 660 

Nonresidente or Absence from State [§ 530] } p 660: 

Contempt of Court [§ 531] p 661 

Failure of Coparty to Appeal and Separate Appeals [§ 532] p 661 


a. Express Waiver; Agreements and Stipulations [§§ 533-534] p 661 
(1) Before Trial or Judgment [§ 533] p 661 
(2) After Judgment [§ 534] p 663 - 
b. Implied Waiver or Estoppel in General [§ 535] p 664 
c. Acquiescence, Recognition, or Inconsistent Position [§§ 536-545] p 665 
(1) In General [§ 536] p 665 
(2) Acceptance of Terms or Conditions [§ 537] p 666 
(3) Amendment of Pleadings [§ 538] p 667 
(4) Pleading over [§ 539] p 668 
(5) Proceeding with Trial [§ 540] p 668 
(6) Submission to or Participation in New Trial [§ 541] p 669 
(7) Recognition of Validity [§§ 542-545] p 669 
(a) In General [§ 542] p 669 
'(b) Formal Entry of Judgment or Order [§ 543] p 670 
(c) Staying Execution [§ 544] p.670 
(d) Pleading Judgment in Bar [§ 545] p 670 
d. Consenting to Judgment, Order, or Decree [§§ 546-548] p 671 
(1) In General [§ 546] p 671 
(2) Confession of Judgment, Voluntary Nonsuit or Dismissal, or Default [§ 547] p 674 
(3) Procuring, Preparation, or Entry by Appellant [§ 548] p 674 
e. Compliance with Judgment, Order, or Decree |§§ 549-551] p 675 
(1) Involuntary Payment, Performance, or Satisfaction [§ 549] p 675 
(2) Voluntary Payment, Performance, or Satisfaction [§ 550] p 675 
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(3) Payment of Costs [§ 551] p 679 
i pa he Benefits or Enforcement of Judgment, Order, or Decree[§§ 552-570] 
7 
(1) In General [§ 552] p, 679 
(2) Acceptance of Payment [§§ 553-565] p 681 
(a) Of Money Paid Voluntarily [§ 553] p 681 
(b) Of Money Paid into Court [§ 554] p 681 
(c) Of Money Paid on Execution [§ 555] p 681 
(d) Rule Where Appeal Cannot Affect Appellant’s Right to Sum Collected [§§ 
556-559] p 682 
aa. Appellant Entitled to Sum in Any Event [§ 556] p 682 
bb. mys for Purpose of Modifying or Increasing Judgment [§ 557] p 
ce. Receipt of Balance after Prior Liens Satisfied [§ 558] p 683 
dd. Where Judgment Settles Distinct Controversies [§ 559] p 683 
(e) Rule Where Restitution Is Made [§ 560] p 683 
(f) What Constitutes Acceptance [§§ 561-564] p 683 
aa. In General [§ 561] p 683 
bb. By Attorney [§ 562] p 683 
ec. By Coparty [§ 563] p 683 
dd. By Fiscal Officer [§ 564] p 684 
(g) Proof of Acceptance [§ 565] p 684 
(3) Acceptance of Sum or Property Allotted under Order of Distribution [§ 566] p 684 
(4) Acceptance of Costs [§ 567] p 684 
(5) Acceptance of Privilege of Renewing Motion, Petition, or Rule [§ 568] p 685 
_ (6) Enforcement of Judgment or Decree [§ 569] p 685 
(7) Sale of Premises under Decree [§ 570] p 686 
g. Pursuing Other Remedy [§§ 571-575] p 686 
(1) Im General [§ 571] p 686 
(2) Bringing Other Proceedings for Review [§ 572] p 686 
(3) Enjoining Execution [§ 573] p 687 
(4) Moving for New Trial [§ 574] p 687 
(5) Prosecuting or Defending Another Action or Proceeding [§ 575] p 688 
h. Compromise and Settlement [§ 576] p 688 
i. Abandonment and Dismissal of Suit [§ 577] p 688 
j. Taking Cause to Another Court for Review [§ 578] p 688 
6. Waiver of Objections to Right of Appeal [§ 579] p 689 : 
V. PRESENTATION AND RESERVATION IN LOWER COURT OF GROUNDS OF REVIEW 
[§§ 580-950] p 689 
A. Necessity in General [§§ 580-635] p 689 
. Statement of Rule [§ 580] p 689 
. Reasons for Rule [§ 581] p 692 
. In Equity [§ 582] p 693 
. Consent or Stipulation, Waiver, and Estoppel [§ 583] p 693 
. Extent and Application of Rule in General [§§ 584-617] p 694 
a. Nature and Form of Relief and Grounds of Recovery [§§ 584-588] p 694 
(1) In General [§ 584] p 694 
(2) Accounting [§ 585] p 695 
(3) Relief as between Codefendants [§ 586], p 695 
(4) Subrogation [§ 587] p 695 
(5) Right to Interest [§ 588] p 695 
b. Grounds of Defense or Opposition [§§ 589-607] p 695 
(1) In General [§ 589] p 695 ; 
(2) In Actions for Personal Injuries or Death, or Injury to Property [§ 590] p 699 
(3) Ownership or Control of Property [§ 591] p 700 
(4) Invalidity of Instrument or Contract in Suit [§§ 592-593] p 700 
(a) Rule Stated [§ 592] p 700 
(b) Rule Applied [§ 593] p 700 
(5) Authority of Agent or Partner [§ 594] p 703 
(6) Powers of Corporation [§ 595] p 703 
(7) Existence or Construction of Contract or Deed [§ 596 
(8) Performance or Breach of Contract in General [§ 597 
(9) Matters of Abatement [§ 598] p 704 
_ (10) Nonperformance of Conditions Precedent [§ 599] p 705 
(11) Failure to Arbitrate [§ 600] p 706 
(12) Rescission, Discharge, Release, Payment, Settlement, Etc. [§ 601] p 707 
(13) Ratification, Waiver, or Estoppel [§ 602] p 707 
(14) Res Judicata [§ 603] p 708 
(15) Statute of Limitations [§ 604] p 709 
(16) Laches [§ 605] p 710 
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(17) Contract Limitation [§ 606] p 710 
(18) Abandonment of Suit [§ 607] p 710 


e. Constitutionality of Statutes [§ 608] p 710 


d. 


Constitutionality of Rule of Court [§ 609] p 712 
. Constitutionality, Validity, or Existence of Municipal Ordinance or Resolution {§ 610] p 


ae, 


Set-Off, Counterclaim, Recoupment, or Reconvention, and Objections Thereto [§ 611] p 712 
. Title, Ownership, Possession, or Right to Possession of Property [§ 612]p 713 

. Controversies Relating to Public Lands [§ 613] p 717 

Questions as to Mechanics’ Liens [\ 614] p 717 

Kxistence and Validity of Trust [§ 615] p 717 

. Questions as to Special Assessments [§ 616] p 717 

Incidental and Collateral Matters [§ 617] p 717. 


6. Rule as to Adherence to Theory Pursued Below [§§ 618-632] p 718 
a. In General [§ 618] p 718 


b. 
C 


d. 


@ 


‘® 


As to Law Which Governs [§ 619] p 723 
As to Nature or Form of Action or Proceeding [§ 620] p 723 
As to the Pleadings [{§§ 621-624] p 725 


(1) In General [§ 621] p 725 

(2) With Regard to Their Nature and Form [§ 622 
(3) With Regard to Issues Presented [§ 623] p 727 
(4) Intervention [§ 624] p 730 


“I 
iw) 
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. As to the Relief Asked and Grounds for Relief [§§ 625-626] p 730 


(1) Statement of Rule [§ 625] p 730 
(2) Application of Rule [§ 626] p.732 


As to Nature of Facts at Issue [§ 627] p 734 


g. As to Admission of Evidence or Necessity for Particular Evidence [§ ai p 734 


h. 


i. 


i 
k. 


As to Facts Admitted or Conceded [§ 629] p 735 

As to Burden of Proof [§ 630] p 736 

As to Measure of Damages or Amount Recoverable [§ 631] p 737 
Rule as to New Grounds for Sustaining Judgment [§ 632] p 738 


7. Questions Considered on Appeal from Intermediate Courts [§ 633] p 740 
8. Limitations of and Exceptions to Rule [§§ 634-635] p 740 
a. In General [§ 634] p 740 
b. Questions of Public Policy or Public Interest [§ 635] p 742 
B. Objections and Motions and Rulings Thereon [§§ 636-800] p 742 
1. Necessity and Sufficiency [§§ 636-791] p 742 
a. In General [§§ 636-644] p 742 


(1) Statement of Rule [§ 636] p 742 

(2) Limitations of and Exceptions to Rule [§ 637] p 744 

(3) Time of Making Objection [§ 638] p 745 

(4) Specific Objection; Stating Grounds [§ 639] p 746 

(5) Scope and Effect of Objection [§ 640] p 747 

(6) Mode of Making Objection [§§ 641-642] p 748 
(a) In General [§ 641] p 748 
(b) Repetition of Objection [§ 642] p 749 

(7) By Whom Objections Must Be Made, and Joint and Several Ouseedians [§ 643] p 
750 

(8) Obviating Necessity for Objection by Stipulation [§ 644] p ‘750 


b. Relating to Particular Matters or Proceedings [§§ 645-791] p 750 


(1) Authority of Attorney [§ 645] p 750 
(2) Form of Action or Nature of Proceedings [§ 646] p 750 
(3) Consolidation of Actions [§ 647] p 752 
) Election of Remedies [§ 648] p 752 
) Jurisdiction and Organization of Lower Court [§§ 649-660] p 752 
(a) Jurisdiction of Subject Matter [§§ 649-652] p 752 
aa. In General [§ 649] p 752 


bb. As Dependent on Amount Involved [§ 650] p 754 
ec. Failure to Allege Jurisdictional Facts [§ 651] p 7 
dd. Want of Jurisdiction Apparent on Record [§ 652] p 765 


Jurisdiction of the Parties [§ 653] p 755 

Objection That Remedy Was in Equity |§ 654] p 756 

Objection That Remedy Was at Law [§ 655] p 757 

Trial or Hearing by Wrong Division of Trial Court [§ 656] p 759 

With Respect to Place of. Trial or Hearing [§ 657] p 759 

With Respect to Time of Trial or Hearing [§ 658] p 759 

Legal Existence of Court [§ 659] p 759 

Want of Authority or Disqualification of Judge or Commissioner [§ 660] 
p 759 

(6) Venue rs 661-662] p 760 
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(a) In General [§ 661] p 760 
(b) Change of Venue [§ 662] p 761 
(7) Unauthorized Suit [§ 663] p 761 
(8) Parties [§$ 664-689] p 761 
(a) Capacity or Right to Sue [§§ 664-677] p 761 
aa. Statement of Rule [§ 664] p 761 
bb. Applications of Rule [§§ 665-675] p 761 
(aa) In General [§ 665] p 761 
Failure to Obtain Leave to Sue [§ 666] p 762 
(ce) Impreper Party Plaintiff [§ 667] p 762 
(dd) Plaintiff’s Want of Interest in Controversy [§ 668] p 763 
(ee) Plaintiff Not the Real Party in Interest [§ 669] p 763 
(ff) Plaintiff’s Want of Representative Capacity [§ 670] p 763 
(gg) Plaintiff Suing in Double Capacity [§ 671] p 763 
(bh) Plaintiff Suing in Wrong. Capacity [§ 672] p 764 
(ii) Incapacity of Foreign Executor or Administrator to Sue 
i [§ 673] p 764 
' (ji) Comune seents of Plaintiff dnd Defendant [§ 674] p 7 
; (kk) Identity of Plaintiff as Party to Contract [§ 675] p fue 
ec. Limitations of and Exceptions to Rule [§§ 676-677] p 764 
(aa) In General [§ 676] p 764 
(bb) Want of Capacity or Right to Sue Appearing of Record 
[§ 677] p 764 
(b) Capacity to Be Sued [§ 678] p 764 
(c) Defect of Parties [§§ 679-681] p 765 
aa. In General [§ 679] p 765 
bb. Want of Necessary Parties [§ 680] p 766 
ce. Capacity in Which Defendant Is Sued [§ 681] p 767 
(d) Misjoinder [§ 682] p 767 
(e) Misnomer [§ 683] p 767 
(f) New Parties and Change of Parties; Intervention, Interpleader, and Discon- 
tinuance [§§ 684-689] p 767 
aa. In General [§ 684] p 767 
bb. Time of Making One a Party [§ 685] p 768 
ec. Method of Making One a Party [§ 686] p 768 
dd. Intervention [§ 687] p 768 
ee. Interpleader [§ 688] p 768 
: ff. Discontinuance as to Patty, [§ 689] p 768 
(9) Process and Notice [§§ 690-691] p 768 
(a) Want of Notice or Service of Process [§ 690] p 768 
_(b) Defects in Process or Notice, or in Service or Return Thereof [§ 691] p 
769 
(10) Motions and Other Incidental and Collateral Proceedings [§§ 692-696] p 770 
(a) Objections as to Motions or Rulings in General |§ 692| p 770. 
(b) Objections to Affidavits and Bonds [§ 693] p 771 
(c) Dismissal or Nonsutt, Discontinuance, Striking from Docket or Files, and 
Reinstatement [§ 694] p 771 
(d) Discontinuance as to Deceased Party and Revivor [§ 695] p 772 
(e) Continuance [§ 696] p 773 
(11) Proceedings Relating to Provisional Remedies [§§ 697-700] p 773 
(a) In General [§ 697] p 773 
(b) Attachment, Garnishment, and Sequestration [§ 698] p 773 
(c) Injunction [§ 699] p 774 
(d) Receivers [§ 700] p 775 
(12) Pleadings [§§ 701-721] p 775 - 
(a) Absence of Pleadings [§ 701] p 775 
(b) Signature, Verification, Filing, and Service [§§ 702-704] p 776 
aa. Signature [§ 702] p 776 
bb. Verification [§ 703] p 777 
ee. Filing and Service [§ 704] p 777 
(c) Sufficiency and Form of Pleadings [§§ 705-714] p 778 
aa. In General [§ 705] p 778 
bb. Objections to Bill, Declaration, Complaint, Petition, or Statement 
[§§ 706-709] p 779 
(aa) In General [§ 706] p 779 
(bb) Pointing Out Particular Defects [§ 707] p 785 
(cc) Failure to State Cause of Action [§§ 708-709] p 785 
aaa. In General [§ 708] p 785 
bbb. Several Counts or Paragraphs [§ 709] p 788 
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ec. Objections to Plea or Ansiens and to aap Pleadings [§§ 710- 
714] p 788 
(aa) In General [§ 710] p 785 
(bb) Failure to State Defense [§ 711] p 790 
(ec) Set-Off, Counterclaim, Cross Bill, Complaint, or Cross Pe- 
tition [§ 712] p 790 
(dd) Admissions by Answer or Reply or by Failure to Answer or 
Reply [§ 713] p 791 
(ee) Pointing Out Defects [§ 714] p 791 
(d) Exhibits [§ 715] p 791 
(e) Bill of Particulars [§ 716] p 792 
(f) Amendments and Suteleaenen Pleadings [§ 717] p 792 
(g) Objections to Demurrer or Exception and Rulings Thereon [§ 718] p 794 
(h) Motions as to Pleadings and Rulings Thereon [§ 719] p 795 
(i) Variance [§ 720] p 796 
(j) Mistake in Drawing Complaint [§ 721] p 802 
(13) Reference of Cause or Question [§ 722] p 803 
(14) Proceedings Preliminary to Trial or Hearing [§ 723] p 803 
(15) Qualification, Drawing, Summoning, Impaneling, and Oath of Jurors [§ 724] p 803 
(16) Lime or Order of Trial or Hearing [§ 725] p 804 
(17) Mode and Conduct of Trial or Hearing in General [§ 726] p 805 
(18) Remarks and Conduct of Judge [§ 727] p 806 
(19) Evidence and Witnesses [§§ 728-744] p 807 
(a) In General [§ 728] p 807 
(b) Burden of Proof [§ 729] p 808 
(c) Admission of Evidence [§§ 730-734] p 808 
aa. In General [§ 730] p 808 
bb. Time and Mode of Making Objection [§§ 731-734] p 816 
(aa) In General [§ 731] p 816 
(bb) Specifying Evidence Objected to [§ 732] p 818 
(ce) Specifying Grounds of Objection [§ 733] p 818 
(dd) Repetition or Renewal of Objections [§ 734] p 823 
(d) Exclusion of Evidence [§§ 735-737] p 824 
aa. In General [§ 735] p 824 
bb. Laying foundation for Objection; Offer of Evidence [§§ 736-737] 
825 


(aa) In General [§ 736] p 825 
(bb) Exceptions to Rule [§ 737] p 827 
) Improperly Restricting Use of Evidence [§ 738) p 828 
) Mode and Order of Receiving Evidence [§ 739] p 828 
) Competency of Witnesses [§ 740] p 828 
) Examination of Witnesses [§ 741] p 830 ; 
i) Impeachment and Sustaining of Witnesses [§ oN p 833 
(j) Depositions [§ 743] p 834° 
(k) Inducing Absence of Witness [§ 744] p 836 
(20) Weight and Sufficiency of Evidence [§§ 745-750] p 836 
(a) In General [§ 745] p 836° 
(b) Mode of Raising Objection [§ 746] p 839 
(ce) Rulings on Motions or Demurrer to Evidence [§ 747] p 841 
(d) Stating Findings Not Supported [§ 748] p 841 
(e) Stating Grounds of Objection [§ 749] p 841 
(f) Waiver of Objection by Introducing Evidence; Renewal of Motions [§ 
750] p 842 
(21) Instructions [§§ 751-759] p 843 
(a) Instructions Given [§§ 751-753] p 843 
aa. In General [§ 751] p 843 
bb. Sufficiency of Objection; Specifying Grounds [§ 752] p 845 
ec. Applications of Rules [§ 753] p 846 
(b) Requests for and Failure to Give Instructions [§§ 754-759] p 848 
aa. Necessity for Requests [§§ 754-758] p 848 
(aa) Failure to Give Any Instructions [§§ 754-755] p 848 
aaa. View That This Is Permissible in Absence of Request 
[§ 754] p 848 
bbb. The Contrary View [§ 755] p 849 
(bb) Partial Nondirection [§§ 756-757] p 850 
aaa. In General [§ 756] p 850 
bbb. Applications of Rule [§ 757] p 855 
(cc) As Basis for Assigning Error in Giving Erroneous Instrue- 
tions [§ 758] p 858 
bb. Compliance with and Refusal of Requests [§ 759] p 858 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and.-note number. 
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(22) Submission of or Refusal or Failure to Submit Issues to Jury [§ 760] p 860 
(23) Argument and Conduct of Counsel [§§ 761-763] p 861 
(a) Right to Argue Case [§ 761] p 861 
(b) Right to Open and Close [§ 762] p 862 
(¢) Improper Argument, Remarks, or Other Conduct [§ 763] p 862 
(24) Custody, Conduct, and Deliberations of Jury [§ 764] p 865 
(25) Verdict and Findings of Jury [§ 765] p 865 
(26) Trial, Decision, and Findings by Court [§ 766] p 868 
(27) Hearing, Findings, and Report of Referee, Master, Commissioner, or Auditor 
[§ 767] p 871 
) Motion in Arrest or for New Trial or Rehearing [§ 768] p 873 
(29) Judgment, Order, or Decree [§§ 769-780] p 874 
(a) In General [§ 769] p 874 
(b) Judgment by Default or Decree Pro Confesso [§ 770] p 876 
(c) Improper Refusal of Judgment [§ 771] p 876 
(d) Form of Judgment [§ 772] p 876 
e) Error in Rendition of Personal Judgment [§ 773] p 877 ¢ 
) Failure to Formally Default Defendant Not Appearing [§ (74] p 878 
) Irregularities in Entry of Judgment [§ 775] p 878 | 
) Variance between Pleadings and Judgment [§ 776] p 878 
i) Variance between Verdict or Findings and Judgment [§ 777] P 879 
j) Judgment on Agreed Statement of Facts [§ 778] p 879 
(k) Specific Objection [§ 779] p 879 
(1) Order of Sale [§ 780] p 879 
(30) Amount of Recovery and Extent of Relief [§ 781] p 879... 
(31) Opening, Vacation, or Modification of Judgment [§ 782] p 882 
(32) Execution and Enforcement of Judgment [§§ 783-785] p 883 
» (a) In General [§ 783] p 883 
(b) Execution or Judicial Sale [§ 784] p 883 
(c) Revival of Judgment [§ 785] p 883 
(33) Costs and Fees [§§ 786-789] p 884 
(a) In General [§ 786] p 884 
(b) Attorney’s Fees [§ 787] p 885 
- (ce) Master’s Fees |§ 788] p 885 
(d) Security for Costs [§ 789] p 886 
(34) Proceedings for Review [§ 790] p 886 : 
(35) Objections to Appeal to Intermediate Court [§ 791] p 886 
2. Necessity for Ruling on Objections [§§ 792-799] p 888 
. In General [§ 792] p 888 
. Rulings on Demurrer or Exception [§ 793] p 888 
. Rulings on Plea in Abatement [§ 794] p 889 
. Rulings as to Evidence [§ 795] p 889 
. Rulings as to Instructions [§ 796] p 890 
. Rulings on Motions [§ 797] p 890 
. Rulings as to Arguments or Remarks of Counsel [§ 798] p 891 
. Reservation of Rulings [§ 799] p 891 
3. Changing or Adding Grounds of Objection [s 800] p 892 
C. Exceptions [§§ 801-848] p 894 
1. Definition and Office [§ 801] p 894 
2. Necessity and Sufficiency [§§ 802-841] p 895 
a. Necessity in General [§ 802] p 895 
b. Form and Sufficiency in General [§ 803] p 900 
ce. Rulings Respecting Pleadings [§§ 804-805] p 903 
(1) General Rule [§ 804] p 903 
(2) Eatent and Limits of Rule [§ 805] p 903 - 
d. Rulings or Orders before Trial or Hearing [§ 806] p 907 
e. Matters Arising during Trial or Hearing [§§ 807-826} p 908 
(1) In General [§ 807] p 908 
(2) Chancery Rule [§§ 808-809] p 908 
(a) In General [§ 808] p 908 
(b) Issues out of Chancery [§ 809] p 909 
(3) Applications of Rule [§§ 810-826] p 909 
(a) Mode and Conduct of Trial in General [§ 810] p 909 
(b) Competency of Witnesses [§ 811] p 911. 
(ec) Rulings as to Evidence [§§ 812-816] p 912 
aa. In General [§ 812] p 912 
bb. Admission and Exclusion [§ 813] p 912 
ce. Reception of Evidence and Examination of Witnesses [§ 814] p 916 
dd. Depositions [§ 815] p 916 , 
ee. Variance [§ 816] p 917 
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(d) Submission of Case or Questions to Jury; Direction of Verdict [§ 817] p 917 
(e) Instructions and Failure or Refusal to Instruct [§§ 818-822] p 919 
aa. In General [§ 818] p 919 
bb. Requested Instructions and Refusal or Failure to Inst ruct [§ 819] p 
927 
ce. Instructions in Absence of Parties [§ 820] p 929 
dd. Writing, Signing, Marking, and Filing [§ 821 ike 930 
ee. Exceptions to General Rule [§ 822] p 930 
(f) Nonsuit or Dismissal [§ 823] p 931 
(g) Verdict or Findings of Jury [§ 824] p 932 
(h) Findings of Fact by Court [§ 825] p 933 
(1) Decisions or Conclusions of Law [§ 826] p 937 
. Judgment, Order, or Decree [§ 827] p 939 
. Sufficiency of Evidence to Sustain Verdict, ae. or Tiddenont [§ 828]° p 942 
- Amount or Extent of Recovery or Relief [4 829] p 
Rulings and Orders after Trial or Judgment [§§ 7330-832] p 945 ; 
(1) In General [§ 830] p 945 
(2) On Motion for New Trial [§ 831] p 946 
(3) As to Costs and Attorney’s Fees [§ 832] p 946 
j. Trial or Proceedings before Referees, Masters, Auditors, and Like Officers [§§ 833-838] 
p 946 
(1) Rinleage [§ 833] p 946— 
(2) Findings and Conclusions [§ 834] p 947 
(3) Report or Decision [§ 835] p 948 
(4) Accountings [§ 836] p 949 
) Exceptions to General Rule [§ 837] p 949 
(6) Judgment or Decision on Report, Etc. [§ 838] p 950 
k. Review of Decisions of Intermediate Courts [§.839} p 951 - 
l. Ancillary and Provisional Remedies [§ 840] p 952 
m. Hxtraordinary Remedies and Special Proceedings {§ 841] p 952 
3. Time of Taking or Noting Exceptions [§§ 842-845] p 952 
a. In General [§ 842] p 952 
b. Proceedings during Trial [§ 843] p 953 
c. Judgment and Proceedings after Trial or Judgment [§§ 844-845] p 956 
(1) In General [§ 844] p 956 
(2) Refusal of New Trial [§ 845] p 957 
4. By Whom Taken [§ 846] p 957 
5. Necessity for Ruling on Exceptions [§ 847] p 958 
6. Waiver of Exceptions [§ 848] p 958 
D. Motions for New Trial [§§ 849-911] p 960 
1. Necessity and Sufficiency in General [§§ 849-865] p 960 
a. In Actions Tried by Jury [§ 849] p 960 
b. In Actions Tried by Court [§ 850] p 963 
e. In Equity Cases [§§ 851-853] p 963 
(1) In General [§ 851] p 963 : 
(2) Common-Law Action Transferred to Equity [§ 852] p 964 
(3) Issues of Fact Tried by Jury |§ 853] p 964 
. In Trials on Agreed Statement [§ 854] p 964 
. In Actions Tried by Referee or Master [§ 855] p 965 
. In Attachment [§ 856] p 965 
In Provisional Remedies [§ 857] p 965 
. On Motion to Set Aside Award of Arbitrators [§ 858] p 965 
On Motion to Set Aside Execution or Judicial Sale [§ 859] p 966 
On Appeals from Intermediate Courts [§ 860] p 966 
. Errors Apparent of Record [§ 861] p 966 
Time of Motion [§ 862] p 966 
. Sufficiency in General; Statement of Grounds [9 863] p 967 
. Necessity for Ruling or Order on Motion [§ 864] p 968 
. Necessity and Sufficiency of Exception to Ruling on Motion [§ 865] p 969 
2 Necessity and Sufficiency of Motion as to Particular Errors or Rulings oe 866-911] p 971 
a. In General [§ 866] p 971 
b. Proceedings before Trial or Hearing [§§ 867-869] PD 972 
(1) In General [§ 867] p 972 
(2) Change of Venue [§ 868] p 973 
(3) Continuance [§ 869] p 973 
c. Rulings and Objections in Regard to Pleadings [§§ 870-875] p 973 
(1) Declaration, Complaint, or Petition in General [§ 870] p 973 
(2) Answers, Cross Complaint, Pleas, and phe Pleadings in General [§ 871] p 
974 
(3) Amendments [§ 872] p 974 
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(4) Rulings on Motion to Strike Out [§ 873] p 974 
(5) Variance [§ 874] p 974 
(6) Other Rulings and Objections |§ 875] p 975 
d. Proceedings during Trial or Hearing [§§ 876-904] p 975 
_ (1) Mode and Conduct of Trial in General [§ 876] p 97% 
(2) Refusing Jury Trial [§ 877] p 975 
(3) Rulings in Regard to Jury [§§ 878-879] p 976 
(a) In General [§ 878] p 976 
(b) Competency of Jurors [§ 879] p 976 
) Rulings on Right to Open and Close [§ 880] p 976 
) Rulings in Relation to Evidence [§§ 881-883] p 976 
(a) General Rule [§ 881] p 976 
(b) Limitations of Rule and Exceptions [§ 882] p 978 
(c) Reception of Evidence and Examination of Witnesses [§ 383] p 978 
(6) Refusal of Court to Hear Evidence [§ 884] p 979 
) Rulings on Demurrer to Evidence [§ 885] p 979 
) Argument and Conduct of Counsel [§ 886] p 979 
(9) Remarks and Conduct of Judge [§ 887] p 979 
) Nonsutt, Direction of Verdict, or Dismissal [§§ 888-890] p 979 
(a) In General [§ 888] p 979 
(b) Directing Verdict [§ 889] p 979 
(ec) Rulings on Motion to Dismiss [§ 890] p 980 
(11) Instructions and Refusal or Failure to Instruct [§§ 891-896] p 980 
(a) Rule That Motion Is Necessary [§ 891] p 980 
(b) Rule That Motion Is Not Necessary [§ 892] p 982 
(c) Giving Oral instead of Written Instructions [§ 893] p 982 
(d) Time of Giving Instructions [§ 894] p 982 
(e) Giving Instructions in Absence of Counsel [§ 895] p 983 
(f) Filing and Marking Instructions [§ 896] p 983 
(12) Misconduct of Jury [§ 897] p 983 
(13) Verdict or Findings of Jury [§§ 298-899] p 983 
(a) Objections to Form of Verdict or Findings [§ 898] p 983 
(b) Other Objections in Relation to Verdict or Findings [§ 899] p 983 
(14) Rulings on Motion for Judgment notwithstanding Verdict [§ 900] p 984 
(15) Findings and Conclusions of Court [§§ 901-903] p 984 
(a) Findings of Fact [§ 901] p 984 
(b) Failure or Refusai to Find [§ 902]. p 984 
(ce) Conclusions of Law [§ 903] p 984 
(16) Declarations of Law by Court [§ 904] p 984 
e. Judgment and Rulings after Trial or Judgment [§ 905] p 984 
f. Sufficiency of Evidence [§§ 906-909] p 985 
(1) Zo Support Verdict [§§ 906-907] p 985 
(a) General Rule [§ 906] p 985 
(b) Limitations of Rule [§ 907] p 987 
(2) To Support Findings of Court or Judgment [§§ 908-909] p 987 
(a) Rule That Motion Is Necessary .[§ 908] p 987 
(b) Rule That Motion Is Not Necessary [§ 909] p 988 
g. Amount or Extent of Recovery or Relief [§§ 910-911] p 988 
(1) Excessive Recovery or Relief [§ 910] p 988 
(2) Inadequate Recovery or Relief [§, 911] p,989 
E. Cases or Questions Reserved, Certified, or Reported [§§ 912-950] p 989 
1. In the State Courts any 912-936] p 989 
a. In General [§ 912] p 989 
b. In Particular States [§§ 913-936] p 989 
(1) Alabama [§ 913] p 989 
) Connecticut [§ 9134] p 989 
) Georgia [§ 914] p 990 
) Illinois [§ 915] p 990 
) Indiana [§ 916] p 990 
) Iowa [§ 917], p 991 
) 
) 
) 


F 
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Kansas [§ 918] p 992 
Louisiana [§ 919] p 992 

Maine [§ 920] p 992 

(10), Massachusetts [§ 921] p 993 
(11) Michigan [§ 922] p 994 

(12) Minnesota [§ 923] p 994 

(13) Missouri [§ 924] p 995: 

(14) New Hampshire [§ 925] p 995 
(15) New Jersey [§ 926] p 996 

(16) New York [§ 927] p 996 


ee = . = 
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) North Dakota [§ 928] p 997 
) Ohio [§ 929] p 997 
) Pennsylvania [§ 930] p 997 
) Rhode Island [§ 931] p 998 
) Texas [§ 932] p 999 
) Vermont [§ 933] p 999 
) Washington [§ 934] p 1900 
) Wisconsin [§ 935] p 1000 
5) Wyoming [§ 936] p 1000 
2. In the Federal Courts [§§ 937-950] p 1000 
a. Statutory Provisions [§ 937] p 1000 
b. Certifying Whole Case [§ 938] p 1001 
c. Questions Which May Be Certified [§§ 939-942] p 1001 
(1) Questions Arising during Trial [§ 939] p 1001 
(2) Questions of Law and Fact [§ 940] p 1002 
(3) Questions Relating to Matters of Discretion of Trial Court [§§ 941-942] p 1002 
(a) Statement of Rule [§ 941] p 1002 
(b) Limitations of Rule [§ 942] p 1002 
d. Only Questions Certified Are Considered [§ 943] p 1002 
e. Contents and Requisites of Certificate [§§ 944-946] p 1002 
(1) Statement of Questions on Which Instruction Is Desired [§ 944] p1002 
(2) Statement of Facts on Which Questions Arose [§ 945] p 1002 
(3) Statement That Instruction Is Desired [§ 946] p 1003 
. Necessity for Actual Division of Opinion [§ 947] p 1003 
. Necessity for Final Judgment [§ 948] p 1003 
. Jurisdictional Amount [§ 949] p 1003 
Composition of Court from Which Questions Are Certified [§ 950] p 1003 
VI. PARTIES [99 951-1030] p 1003 
A. In General [§ 951] p 1003 
B. Appellants or Plaintiffs in Error [§§ 952-969] p 1005 
1. Proper and Necessary Parties [§§ 952-953] p 1005 
a. In General [§ 952] p 1005 
b. Nominal or Useless Parties [§ 953] p 1006 
2. Separate Proceedings by One or More Coparties [§§ 954-961] p 1006 
a. In General [§ 954] p 1006 
b. Appeal or Writ Maintainable by Only a Part of Coparties [§ 955] p 1007 
ce. Joint Liability or Joint Interest [§§ 956-957] p 1007 
(1) In General [§ 956] p 1007 
(2) Effect of Separate Appeal [§ 957] p 1007 
d. Judgment against One or More Only [§ 958] p 1007 
. On Refusal of Coparties to Join in or Prosecute [§ 959] p 1007 
. Parties in a Representative or Official Capacity [§ 960] p 1007 
; g. Several Liability or Separate Interests [§ 961] p 1008 
3. Summons and Severance or Some Equivalent Proceedings [§§ 962-965] p 1009 
a. When Authorized or Required |§ 962] p 1009 
b. Proceedings to Obtain [§§ 963-964] p 1009 
(1) Former Practice [§ 963] p 1009 
(2) Modern Practice [§ 964] p 1010 
e. Effect [§ 965] p 1010 
4, Joinder [§§ 966-969] p 1011 
a. When Authorized or Required [§§ 966-968] p 1011. 
(1) In General [§ 966] p 1011 
(2) Parties Jointly Liable or Having Joint Interests [§§ 967-968] p 1012 
(a) In General [§ 967] p 1012 
(b) Principal and Surety [§ 968] p 1013 
b. Proceedings by One in Name or on Behalf of All [§ 969] p 1014 
C. Appellees, Respondents, or Defendants in Error [§§ 970-973] p 1014 
1. In General [§ 970] p 1014 
2. In Proceedings by Interveners [§ 971] p 1019 
3. In Separate Proceedings by One or More Coparties [§ 972] p 1019 - 
4. Where Judgment Is Favorable to One or More Codefendants [§ 973] p 1019 
D. Death of Party [§§ 974-1001] p 1020 
1. Before Appeal or Writ of Error [§§ 974-977] p 1020 
a. Effect in General [§ 974] p 1020 
b. Of Sole Appellant or Plaintiff in Error {§ 975] p 1020 
ce. Of One of Several Appellants or Plaintiffs in Error [§ 976] p 1021 
d. Of Appellee or Defendant in Error [§ 977] p 1021 
2. Pending Appeal or Writ of Error [§§ 978-985] p 1021 
a. Effect in General [§ 978] p 1021 
b. Of Sole Appellant or Plaintiff in Error [§ 979] p 1022 
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ce. Of One of Several Appellants or Plaintiffs in Error [§ 980] p 1022 
d. Of Sole. Appellee, Respondent, or. Defendant in Error [§§ 981-983] p 1022 
(1) In Actions Which Survive [§ 981] p 1022 — 
(2) In Actions Which Do Not Survive [§§ 982-983] p 1022 
(a) Judgment for Plaintiff [§ 982] p 1022 
(b) Judgment for Defendant [§ 983] p 1023 
e. Of One of Several Appellees, Respondents, or Defendants in Error [§ 984] p 1023 
f. Substitution of Parties [§ 985] p 1023 
3. Continuance or Revival of Proceedings [§§ 986-1001] p 1023 
a. Necessity [§§ 986-987] p 1023 
(1) Death before Appeal or Writ of Error [§ 986] p-1023 
(2) Death Pending Appeal or Writ of Error [§ 987] p 1024 
b. Persons to Be Substituted [§§ 988-992] p 1024 
(1) In General [§ 988] p 1024 
(2) Executors and Administrators [§ 989] p 1025 
(3) Heirs and Personal Representatives [§ 990] p 1025 
(4) Heirs or Devisees [§ 991] p 1026 
(5) In Case of Death of Party in Representative Capacity [§ 992] p 1026 
¢e. Procedure for Revival or Substitution [§§ 993-997] p 1026 
(1) In General [§ 993] p 1026 
(2) Method of Suggesting Death [§ 994] p 1027 
(3) Proof of Death and Appointment of Representatives [§ 995] p 1027 
(4) Persons Required or Entitled to Revive [§ 996] p 1027 
(5) In What Court Prosecuted [§ 997] p 1027 
d. Time for Revival or Substitution [§§ 998-1001] p 1028 
(1) In General [§§ 998-999] p 1028 
(a) Discretion of Court [§ 998] p 1028 
(b) Laches [§ 999] p 1028 
(2) Limitations by Statute or Rules of Court [§ 1000] p 1028 
(3) After Final Judgment in Appellate Court [§ 1001] p 1029 
E. Intervention or Addition of New Parties [§ 1002] p 1029 
F. Transfer or Devolution of Interest [§§ 1003-1008] p 1030 
. In General [§ 1003] p 1030 
. Bankruptcy [§ 1004] p 1030 
. Expiration .of Corporate Charter or Dissolution [§ 1005] p 1031 
. Marriage [§ 1006] p 1031 
. Removal of Parties in Official or Representative Capacity or Termination of Capacity 
[§ 1007] p 1031 
. Substitution of Parties [§ 1008] p 1031 
ignation and Description [§§ 1009-1013] p. 1032 
. In General [§ 1009] p 1032 
. Disclosure of Name by Unknown Judgment Defendant [§ 1010] p 1033 
. Partners [§ 1011] p 1033 
. Parties in Representative Capacity [§ 1012] p 1033 
. Clerical and Immaterial Errors [§ 1013] p 1033 
H. Defects, Objections, and. Amendments [§§ 1014-1030] p 1934 
1. Determination of Parties [§ 1014] p 1034 
2. Misjoinder of Parties [§§ 1015-1016] p 1034 
a. Appellants or Plaintiffs in Error [§ 1015] p 1034 
b. Appellees or Defendants in Error [§ 1016] p 1034 
3. Nonjoinder of Parties [§§ 1017-1020] p 1034 
a. In General [§ 1017] p 1034 
b. Defects of Parties below [§ 1018] p 1035 
ce. Refusal of Coparties to Join [§ 1019] p 1035 
d. Uninterested or Formal Parties [§ 1020] p 1035 
4, Dismissal [§§ 1021-1022] p 1035 
a. In General [§ 1021] p 1035 
b. Only as to Parties Not Joined or Improperly Joined [§ 1022] p 1036 
5. Withdrawal [§§ 1023-1024] p 1036 
a. In General [§ 1023] p 1036 
b. Unauthorized Appeals [§ 1024] p 1036 
6. Amendments [§§ 1025-1028] p 1036 
a. In General [§ 1025] p 1036 
b. After Expiration of Time to Appeal [§ 1026] p 1037 
e. Loss of Interest in Subject Matter [§ 1027] p 1037 
d. Mode of Amendment [§ 1028] p 1037 
7. Waiver of Objections [§§ 1029-1030] p 1038 
a. In General [§ 1029] p 1038 
b. Failure to. Object in Time [§ 1030] p 1038 
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VII. REQUISITES AND PROCEEDINGS FOR TRANSFER OF CAUSE [§§ arg ergced p 1039 
A. In General [§ 1031] p 1039 
B. Time for Taking and Perfecting [§§ 1032-1087] p 1040 
. In General [§ 1032] p 1040 
. Legislative Power to Prescribe or Change Time [§ 1033] p 1042 
. Prospective and Retrospective Operation of Statutes [§ 1034] p 1042 
. Limitations Applicable to Particular Actions or Proceedings, Judgments, Orders, or Decrees 
[§ 1035] p 1043 
. Limitation of Review of Particular Question [§ 1036] p 1045 
. Effect of Appeal as to Intermediate Orders or Decrees [§ 1037] p 1045 
. Successive Appeals; Effect of Dismissal of First Appeal [§ 1038] p 1046 
. Cross Appeals or Proceedings in Error [§ 1039] p 1046 
. Appeal against Codefendant [§ 1040] p 1047 
. Appeals by Different Parties [§ 1041] p 1047 
. Effect of Becoming Party after Judgment or Order [§ 1042], p 1047 
. Commencement of Period of Limitation and Computation of Time [§§ 1043-1066] p 1047 
a. In General [§ 1043] p 1047 ; 
b. Completeness or Finality of Decision [§§ 1044-1049] p 1049. 
(1) In General [§ 1044] p 1049 
(2) Final Judgment or Decree as to One Party or Oe Branch of Litigation [§ 1045] 
p 1050 
(3) Intervention [§ 1046] p 1050 
(4) Effect of Amendment or Modification [§ 1047] p 1050 
(5) Taxation of Costs [§ 1048] p 1050 
(6) Judgment Entered after Reversal and Remand [§ 1049] p 1051 
. Effect of Motion for New Trial or Rehearing, Bill of Review, Etc. [§ 1050] p 1051 
. Effect of Motion to Vacate or Modify Judgment, Order, or Decree |§ 1051] p 1054 
. Effect of Vacating or Suspending Judgment; Stay of Execution [§ 1052] p 1055 
. Effect of Time for or Delay in Preparing Bill of Evidence and peu uone [§ 1053] p 
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. From Rendition or Entry of Judgment, Order, or Decree [§§ 1054-1059] p 1055 
(1) In General [§ 1054] p 1055 
(2) Actual Rendition or Entry [§ 1055] p 1058 
) Nune Pro Tunc Entry or Rendition [§ 1056] p 1058 
(4) Signature [§ 1057] p 1059 
(5) Amendment or Correction [§ 1058] p 1059 
(6) Filing of Findings or Further Action Necessary [§ 1059] p 1059 
h. From End of Term [§ 1060] p 1059 
From Service of Notice or Copy of y MOLEC, Order, or Decree [§§ ades ZR p 1059 
(1) In General [§ 1061] p 1059 
(2) Form and Sufficiency of Notice or Cone [§ 1062] p 1060 
(3) Time of Giving Notice [§ 1063] p 1061 
(4) Sufficiency of Service [§ 1064] p 1062 
(5) Waiver of Notice or Service [§ 1065] p 1062 
j. From Settlement of Case [§ 1066] p 1063 
13. Effect of Disability or Death of Party [§§ 1067-1072] p 1063 
a. In General [§ 1067] p 1063 
b. Persons Excepted [§§ 1068-1070] p 1063 
(1) Infants, Married Women, and Insane Persons [§ apt p 1063. 
(2) Nonresidents [§ 1069] p 1063 
(3) Prisoners [§ 1070] p 1063 
ce. Death of Party [§ 1071] p 1064 
d. Effect of Disability of One or More of Several Parties [§ 1072] p 1064 
14. What Constitutes Taking and Perfecting Proceedings [§ 1073] p 1064 
15. Effect of Delay in Taking or Perfecting Proceedings [§§ 1074-1085] p 1066 
. In General [§ 1074] p 1066 
. Plea or Motion [§ 1075] p 1069 
. Who May Raise Objection |§ 1076] p 1069 
. Extension of Time and Relief in Case of Failure to Proceed in Time [$$ 1077-1083} 
p 1069 
(1) Judicial Authority in Absence of Statute [§ 1077] p 1069 
(2) Statutory Authority to Extend Time or Grant Relief [§ 1078] p 1070 
(3) Delay Occasioned by Court or Official [§ 1079] p 1072 
(4) Vacation of Court [§ 1080] p 1073 
(5) Fraud, Accident, Mistake, Etc. [§ 1081] » 1073 
(6) Negligence or Default of Counsel [§ 1082] p 1073 
(7) Consent of Parties or Waiver [§ 1083] p 1074 
e. Proceeding in Error after Time for Appeal [§ 1084] p 1075 
f. Suspensive and Devolutive Appeals in Louisiana [§ 1085] p 1075 
16. Premature Appeal, Proceeding in Error, Exceptions, Etc. [§ 1086] p 1075 
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17. Fast Bill of Exceptions under Georgia Statute [§ 1087] p 1078 
C. Stasi panes for and Allowance of Appeal or Writ of Error [§§ 1088-1132] p 1078 
1. Necessity for Allowance [§§ 1088-1089] p 1078 
a. Appeals [§ 1088] p 1078 
b. Error [§ 1089] p 1079 
2. By Whom Allowed; Authority of Court or Judge [§ 1090] p 1079 
3. Time of Application and Allowance [§ 1091] p 1081 
4. Notice of Application [§ 1092] p 1082 
5. Petition or Other Application, Affidavit, and Specification or Assignment of Errors [§§ 
1093-1108] p 1082 
. Necessity for Petition or Other Application [§ 1093] p 1082 
. Necessity for Affidavit [§ 1094] p 1083 
By Whom Made [§ 1095] p 1083 
Form, Requisites, and Sufficiency in General [§ 1096] p 1084 
. Designation of Court, Cause, or Parties [§ 1097] p 1086 
Description of Judgment, Order, or Decree [§ 1098] p 1087 
Allegations of Interest [§ 1099] p 1088 
. Specification or Assignment of Errors or Reasons of Appeal [§ 1100] p 1088 
Prayer for Reversal [§ 1101] p 1088 
. Signature, Verification, and Jurat [§ 1102] p 1088 
. Filing and Record [§ 1103] p 1089 
Accompanying Papers [§ 1104] p 1089 
. Hearing [§ 1105] p 1089 
. Objections, Amendments, and Waiver [§§ 1106-1108] p 1089 
{ (1) In General [§ 1106] p 1089 
, (2) Affidavits [§ 1107] p 1090 
(3) Specification or Assignment of Errors or Reasons of Appeal [§ 1108] p 1091 
6. Grounds for Allowance or Refusal, and Discretion of Court [§§ 1109-1114] p 1091 
a. In General [§ 1109] p 1091 
b. Jurisdiction of Appellate Court [§ 1110] p 1093 
c. Good Faith of Appellant, Fraud, and Laches [§ 1111] p 1093 
d. Merits of Controversy [§ 1112] p 1093 
e. Importance of Interests Involved and Doubtful Questions of Law [{§ 1113] p 1093 
f. Conflict of Decisions [§ 1114] p 1093 
j 7. Order Granting Application [§§ 1115-1124] p 1094 
. In General [§ 1115] p 1094 
. Designation of Judgment, Order, or Decree [§ 1116] p 1094 
. Designation of Appellate Corut [§ 1117] p 1095 
. Designation of Parties [§ 1118] p 1095 
. Fixing Amount of Bond [§ 1119] p 1095 
. Prescribing Conditions [§ 1120] p 1095 
. Signature of Judge [§ 1121] p 1095 
. Time of Making and Entering and Date of Order {§ 1122] p 1096 
. Amendment, Vacation, or Modification of Order, and Waiver [§ 1123] p 1096 
; j. Successive Orders [§ 1124] p 1097 
8. Term or Day and Place to Which Appeal Must Be Taken or Writ Made Returnable [§ 1125] 
p 1097 
9. Compliance of Appeal with Order of Allowance [§ 1126] p 1098 
10. Certificate of Lower Court, Judge, or Officer [§ 1127] p 1099 
11. Stipulation for Judgment ‘Absolute [§ 1128] p 1100 
12. Effect of Refusal [§ 1129] p 1101 
13. Proof of Allowance and Record [§ 1130] p 1101 
14. Mandamus to Compel Allowance [{§ 1131] p 1101 
15. Appeal or Error from or to Allowance or Refusal [§ 1132] p 1101 
D. Payment of Costs and Fees [§§ 1133-1135] p 1102 
1. Costs in Lower Court [§ 1133] p 1102 
2. Fees on Taking and Perfecting Appeal [§ 1134] p 1102 
3. Costs and Fees in Appellate Court [§ 1135] p 1103 
E. Bonds, Undertakings, and Other Security [§§ 1136-1283] p 1104 
18 Definitions, Nature, and Object [§§ 1136-1139] p 1104 
a. Appeal Bond Proper [§ 1136] p 1104 
b. Recognizance [§ 1137] p 1104 
ce. Undertaking [§ 1138] p 1105 
d. Object [§ 1139] p 1105 
2. Necessity [§§ 1140-1172] p 1106 
a. In General [§§ 1140-1151] p 1106 
(1) In Absence of Statute, Rule of Court, or Order [§ 1140] p 1106 
(2) When Required by Statute [§§ 1141-1143] p 1106 
(a) In General [§ 1141] p 1106 
(b) Power of Legislature and Constitutionality of Statutes [§ 1142] p 1108 
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(ec) Construction and Application of Statutes in General [§ 1143] p 1108 
) When Required by Rule of Court [§ 1144] p 1111 
) When Required by Order of Court [§ 1145] p 1111 
) Power of Court to Dispense with or Change Character of Security [§ 1146] p 
1112 
) Of Whom Required [§ 1147] p 1112 
) Where There Are Several Judgments, Orders, or Decrees [§ 1148] p 1112 
) Where There Are Several Appellants or Plaintiffs in Error [§ 1149] pi11l4 | 
(9) Cross Appeals or Assignments of Error [§ 1150] p 1115 
(10) Successive or Further Appeals [§ 1151] p 1115 
b. Deposit in Lieu of Bond or Undertaking [§ 1152] p 1116 | 
ec. Exemptions [§§ 1153-1164] p 1116 
(1) In General [§ 1153] p 1116 
(2) Persons nm Fiduciary or Representative Capacity [§§ 1154-1157] RD eeLe7, 
(a) In General [§ 1154] p 1117 
(b) Trustees, Assignees, Receivers, Etc. [§ 1155] p 1117 
(c) Guardians and Next Friends [§ 1156] p.1118 
(d) Executors and Administrators [§ 1157] p 1118 
(3) Residuary Legatees [§ 1158] p 1121 
(4) Persons under Disability; Married Women, Infants, Wards, Etc. [§ 1159] p 1121 | 
(5) United States, States, Political Divisions, Boards, and Officers [§§ 1160-1162} 
p 1121 
(a) United States and Officers Thereof [§ 1160] p 1121 
(b) States and Officers Thereof [§ 1161] p 1122 
(c) Municipal Corporations, Counties, Etc., and Officers Thereof [§ 1162] p 1122 
(6) Appeal by Private Person to Protect Public Interests [§ 1163] p 1123, 
(7) Remedy When Exemption Is Not Recognized [§ 1164] p 1123 
d. Proceeding in Forma Pauperis [§§ 1165-1172] p 1123 
(1) In General [§ 1165] p 1123 
(2) Persons Entitled [§ 1166] p 1124 
(3) Procedure and Compliance with Statute [§§ 1167-1172] p 1125 
(a) In General [§ 1167] p 1125 
(b) Application [§ 1168] p 1125 
\ (c) Affidavit, Proof, and Contest [§§ 1169-1172] p 1125 
aa. Necessity and Sufficiency of Affidavit [§ 1169] p 1125 
bb. By Whom Made [§ 1170] p 1126 
ec. Time, Place, and Mode of Filing or Making Affidavit or Proof [§ 1171} 
p 1126 
dd. Truth of Affidavit and Contest [§ 1172] p 1126 
3. Requisites and Sufficiency of Bond or Undertaking [§§ 1173-1257] p 1128 
a. In General [§ 1173] p 1128 
b. Parties [§§ 1174-1210] p 1129 
(1) Obligors [§§ 1174-1177] p 1129 
(a) In General [§ 1174] p 1129 
(b) Several Appellants [§ 1175] p 1131 
(c) Appeal by One of Several Parties [§ 1176] p 1182 
(d) Unnecessary Parties [§ 1177] p 1132 
(2) Obligees [§§ 1178-1183] p 1132 
(a) In General [§ 1178] p 1132 
(b) Several Parties Interested [§ 1179] p 1133 
(ce) Death of Original Party [§ 1180] p 1134 
(d) Persons in Representative Capacity [§ 1181] p 1135 
(e) States, United States, Municipalities, and Public Officers [§ 1182] p 1135 
“(£) Unnecessary Obligees [§ 1183] p 1136 
(3) Sureties [§§ 1184-1210] p 1136 
(a) Necessity and Number [§ 1184] p 1136 
(b) Competency [§ 1185-1198] p 1137 
aa. In General [§ 1185] p 1137 
bb. Parties to Appeal or Proceeding in Error [§ 1186] p 1137 
ce. Parties to Action or Proceeding or to Judgment [§ 1187] p 1138 
dd. Obligees [§ 1188] p 1138 
ee. Sureties on Other he [§ 1189] p 1138 
ff. Attorneys [§ 1190] p 1139 
ge. Officers of Court [§ 1191] p 1140 
hh. Undertutor [§ 1192] p 1140 
u. Notary Public [§ 1193] p 1140 
jj. Nonresidents [§ 1194] p 1140 
kk. Corporations [§ 1195] p 1140 
l]. Partnership [§ 1196] p 1140 
mm. Married Women [§ 1197] p 1141 
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nn. Infants [§ 1198] p 1141 
(c) Sufficiency and Justification [§§ 1199-1210] p 1141 
aa. Sufficiency [§§ 1199-1203] p 1141 
(aa) In General [§ 1199] p 1141 
(bb) Collective Sufficiency [§ 1200] p 1141 
(cc) Hach Surety Bound for Specified Part Only [§ 1201] p 1142 
(dd) Determination of Sufficiency [§ 1202] p 1142 
(ee) Effect of Insufficiency [§ 1203] p 1142 
bb. Justification [§§ 1204-1210] p 1142 
(aa) Definition, Origin, and Object [§ 1204] p 1142 
(bb) Necessity for and Time and Manner of Justification [§§ 1205-- 
1207] p 1142 
aaa. In General [§ 1205] p 1142 
bbb. Upon Signing or Filing [§ 1206] p 1143 
cee. Upon Exception or Objection [§ * 207] p 1143 
(cc) Affidavit of Qualifications or Sufficiency [§ 1208] p 1145 
(dd) Certificate of Justification [§ 1209] p 1147 
(ee) Effect of Want of or Defects in Tustification [§ 1210] p 1147 
ce. Consideration [§ 1211] p 1147 
d. Form and Contents [§§ 1219-1994] p 1148 
(1) In General [§ 1212] p 1148. 
(2) Date [§ 1213] p 1149 
(3) Seal or Consideration [§ 1214] p 1149 
(4) Designation of Appellate Court [§ 1215] p 1149 
(5) Parties [§§ 1216-1217] p 1150 
(a) Obligors [§ 1216] p 1150 
(b) Obligees [§ 1217] p 1151 
(6) Recital or Description of Judgment, Order, or Decree [§§ 1218-1221] p 1152 
(a) In General [§ 1218] p 1152 
(b) Amount [§ 1219] p 1154 
(c) Date [§ 1220] p 1154 
(d) Parties [§ 1221] p 1154 
(7) Return Day or Term [§ 1222] p 1155 
(8) Title and Nature of Action [§ 1223] p 1155 
(9) Reference to Particular Appeal [§ 1224] p 1155 
e. Amount or Penalty [§§ 1225-1229] p 1156 
~ (1) In General [§ 1225] p 1156 
(2) Naming Specific Amount [§§ 1226-1227] p 1158 
(a) In General [§ 1226] p 1158 
(b) Execution in Blank [§ 1227] p 1158 
(3) Amount Fixed by Statute [§ 1228] p 1158 
(4) Fixing of Amount by Court or Clerk [§ 1229] p 1159 
f. Conditions [§ 1230] p 1162 
g. Supersedeas Bond or Undertaking Combined with, or Operating as, Appeal Bond or 
Undertaking [§§ 1231-1232] p 1166 
(1) In General [§ 1231] p 1166 
(2) Suspensive and Devolutive Appeal in Louisiana [§ 1232] p 1166 
h. Execution [§§ 1233-1244] p 1166 
(1) In Generali [§ 1233] p 1166 
(2) Time of Execution [§ 1234] p 1167 
(3) Signature [§§ 1255-1239] p 1167 
(a) In General [§ 1235] p 1167 
(b) Sufficiency of Signature in General [§ 1236] p 1168 
(c) By Agent or Attorney [§ 1237] p 1168 
(d) By Partnership [§ 1238] p 1169. 
(e) By Corporation [§ 1239] p 1169 
(4) Seal [§ 1240] p 1170 
(5) Revenue Stamp [§ 1241] p 1170 
(6) Attestation or Acknowledgment [§ 1242] p 1171 
(7) Execution in Blank [§ 1243] p 1171 
(8) Effect of Alterations, Erasures, or Interlineations [§ 1244] p 1171 
i. Approval [§§ 1245-1250] p 1172 
(1) Necessity for [§ 1245] p 1172 
(2) By Whom [§ 1246] p 1172 
(3) Proceedings for, and Time and Manner of Approval [§ 1247] p 1174 
(4) Evidence and Presumption of Approval, and Certificate, Indorsement, or Order 
[§ 1248] p 1175 
(5) Effect of Approval, Withdrawal, or Vacation Thereof, and Review [§ 1249] 
117 


(6) ee on Refusal to Approve [§ 1250] p 1177 
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j. Delivery and Filing [§§ 1251-1256] p 1178 
(1) Necessity in General [§ 1251] p 1178 
(2) What Constitutes Sufficient Delivery or Filing, and Evidence Thereof [§ 1252] 
p 1178 
(3) Time of Delivery or Filing [§§ 1253-1256] p 1179 
(a) In General [§ 1253] p 1179 
(b) Computation of Time [§ 1254] p 1182 
(ce) Extension of Time [§ 1255] p 1183 
(d) Premature Filing [§ 1256] p 1184 
k. Service or Notice [§ 1257] p 1185 
4. Amendments and.New or Additional Bonds or Undertakings [§§ 1258-1274] p 1185 
a. Right and Power to Amend or Give New Bond or Deer tea, [$$ 1358-1270] p 1185 
(1) In General [§ 1258] p 1185 
(2) Discretion.of Court [§ 1259] p 1190 
(3) Liberal Construction of Statutes [§ 1260] p 1191 
(4) Retrospective Operation [§ 1261] p 1191 
(5) Consent of Sureties [§ 1262] p 1191 
(6) Amendment as to. Deposit [§ 1263] p 1191 
(7) Where No Bond or Undertaking Has Been Filed [§ 1264] be 1191 
(8) Where Bond or Undertaking Is Void [§ 1265] p 1192 
(9) Lost Bond [§ 1266] p 1193 
(10) Number of Amendments or New Bonds [§ 1267] p 1193 
(11) Procedure [§ 1268] p 1193 
(12) Time of Application [§ 1269] p 1194 
(13) In What Court; Jurisdiction if 1270] p 1194 
b. Right and Power to Require New or Additional Bond or Undertaking [§ 1271] p 1195 
c. Sufficiency, Approval, and Filing of New Bond or Undertaking [§ 1272] p 1196 
d. Effect of Giving New Bond or Undertaking [§ 1273] p 1196 
e. Review [§ 1274] p 1196 
5. Waiver [§§ 1275-1282] p 1197 
a. Right or Power to Waive [§§ 1275-1280] p 1197 
(1) Of Bond or Undertaking [§ 1275] p 1197 
(2) As to Form and Sufficiency [§ 1276] p 1197 
(3) As to Approval [§ 1277] p 1199 
(4) As to Time of Filing [§ 1278] p 1199 
(5) As to Service [§ 1279] p 1199 
6) As to Appeal in Forma Pauperis [§ 1280] p 1199 : 
b. Manner of Waiver and What Constitutes a Waiver [§§ 1281-1282] p 1199 
(1) In General [§ 1281] p 1199 
(2) Implied Waiver [§ 1282] p 1200 
6. Objection by Appellant or Sureties [§ 1283] p 1202 
EF. Writ of Error, Citation, or Notice [§§ 1284-1347] p 1202 
1. Necessity of Appellate Process or Notice [§§ 1284-1286] p 1202 
a. In General [§ 1284] p 1202 
b. Substitutes for Process or Notice |§ 1285] p 1204 
ce. Appeals or Proceedings in Error Taken in Open Court [§ 1286] p 1204 
2. Writ of Error [§§ 1287-1301] p 1205 
a. Necessity for Writ [§ 1287] p 1205 
b. Issuance of Writ [§§ 1288-1290] p 1205 
(1) In General [§ 1288] p 1205 
(2) Courts to or from Which Issuable. [§§ 1289-1290] p 1206 
(a) In General [§ 1289] p 1206 
(b) From United States Supreme Court to State Court [§ 1290] p 1206 
e. Form and Requisites [§§ 1291-1295] p 1206 
(1) In General [§ 1291] p 1206. 
(2) Designation and Description of Parties [§ 1292] p 1206 
(3) Joining Errors of Law and Fact [§ 1293] p 1207 
(4) Joining Several Judgments or Orders [§ 1294] p 1207 
(5) Specification of Return Day [§ 1295] p 1207 
d. Service or Notice and Filing or Entry [§ 1296] p 1207 
e. Return [§ 1297] p 1208 , 
f. Defects, Objections, and Amendments [§§ 1298-1300] p 1209 
(1) In General [§ 1298] p 1209 
(2) Amendable Defects [§§ 1299-1300] p 1209 
(a) In General [§ 1299] p 1209 
(b) Designation of Parties [§ 1300} p 1210 
g. Scire Facias to Hear Errors [§ 1301] p 1210 
3. Citation or Other Process [§§ 1302-1316] p 1210 
a. In General [§ 1302] p 1210 
b. Time of Issuance [§ 1303] p 1211 ] 
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ce. Form and Requisites [§§ 1304-1309] p 1211 
(1) In General [§ 1304] p 1211 
(2) Designation of Parties [§ 1305] p 1211 
(3) Description of Judgment, Decree, or Order [§ 1306] p 1212 
(4) Specification of Return Day [§ 1307] p 1212 
(5) Lo Whom Addressed [§ 1308] p 1212 
(6) Signature, Attestation, and Seal [§ 1309] p 1212 
d. Service and Return [§§ 1310-1315] p 1212 
(1) In General [§ 1310] p 1212 
(2) Persons to Be Served [§ 1311] p 1212 
(3) Time of Service [§ 1312] p 1213 
(4) Sufficiency of Service [§§ 1313-1314] p 1214 
(a) In General [§ 1313] p 1214 
(b) On Attorney [§ 1314] p 1214 
(5) Return [§ 1315] p 1214 
e. Amendments and New or Alias Process [§ 1316] p 1215 
4. Notice of Appeal [§§ 1317-1340] p 1216 
a. In General [§ 1317] p 1216 
b. Who Must Give Notice; Joint Notice [§ 1318] p 1216 
ce. Parties Entitled to Notice [§§ 1319-1321] p 1216 
(1) In General [§ 1319] p 1216 
(2) “Adverse” Parties [§ 1320] p 1218 
(3) Coparties [§ 1321] p 1220 
d. Form and Requisites [§§ 1322-1332] p 1222 
(1) In General [§ 1322] p 1222 
(2) In Writing; Notice in Open Court [§ 1323] p 1223 
(3) To Whom Addressed [§ 1324] p 1224 . 
(4) Court and Term to Which Appeal Is Taken [§ 1325] p 1224 
(5) Decisions, Judgments, or Orders Included [§ 1326] p 1224 
(6) Description of Judgment or Order [§ 1327] p 1225 
(7) Specification of Interlocutory Judgments or Orders |§ 1328] p 1227 
(8) Title or Statement of Cause and Designation of Parties {§ 1329] p 1227 
(9) Specification of Errors [§ 1330] p 1227 
(10) Signature [§ 1331] p 1228 
(11) Defects, Objections, and Amendments [§ 1332] p 1229 
e. Service, Return, Proof, and Filing or Entry of Notice [§§ 1333-1340] p 1230 
(1) Necessity for Service and Filing or Entry [§ 1333] p 1230 
(2) Who May Serve [§ 1334] p 1230 
(3) Persons to Be Served [§ 1335] p 1230 
(4) Time and Order of Service, Filing, or Entry [§§ ese p 1232 
(a) In General [§ 1336] pel232 
(b) Notice in Open Court [§ 1337] p 1235 
(5) Mode and Sufficiency of Service [§ 1338] p 1235 : 
(6) What Constitutes Filing or Entry and Sufficiency Thereof [§ 1339] p 1237 
(7) Return or Proof of Service [§ 1340] p 1237 
5. Effect of Failure to Serve Process or Give Notice [§ 1341] p 1238 
6. Waiver of Process or Notice and of Defects Therein [§§ 1342-1347] p 1240 
a. In General [§ 1342] p 1240 
b. What Constitutes a Waiver [§§ 1343-1347] p 1240 
(1) Stipulation or Agreement [§ 1343] p 1240 
(2) Acceptance or Admission of Service [§ 1344] p 1241 
(3) Appearance; Joinder in Error, Filing or Exchanging Briefs, Motion to Dismiss, 
Etc. [§ 1345] p 1241 
(4) Failure to Object in Time [§ 1346] p 1243 
(5) Fraud or Fault of Appellee [§ 1347] p 1243 
G. Entry or Docketing [§§ 1348-1359] p 1243 
1. Necessity for Entry or Docketing [§ 1348] p 1243 
2. Time of Entry or Docketing [§§ 1349-1353] p 1243 
a. In General [§ 1349] p 1243 
b. Premature Entry [§ 1350] p 1244 
e. Failure to Enter or Docket within Time Limited [§§ 1351-1352] p 1244 
(1) In General [§ 1351] p 1244 
(2) Excusable Delay [§ 1352] p 1245 
d. Entry Nunc Pro Tune [§ 1353] p 1245 
3. Mode and Sufficiency of Entry [§ 1354] p 1246 
4. Payment of Fees [§ 1355] p 1246 
5. Waiver.and Estoppel [§§ 1356-1359] p 1246 
a. Waiver in General [§ 1356] p 1246 
b. Implied Waiver [S§ 1357-1358] p 1246 
(1) In General [§ 1357] p 1246 
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(2) By Appearance [§ 1358] p 1247 \ 
c. Estoppel [§ 1359] p 1247 
H. Appearance in Appellate Court [§§ 1360-1365] p 1247 
1. Appearance for Hearing [§ 1360] p 1247 
2. General and Special Appearance [§§ 1361-1362] p 1247 
a. In General [§ 1361] p 1247 
b. What Constitutes a General Appearance [§ 1362] p 1247 
3. Effect of Appearance as Waiver of Objections [§ 1363] p 1249 
4. Appearance by Attorney [§ 1364] p 1251 
5. Withdrawal of Appearance [§ 1365] p 1252 
VIII. EFFECT OF TRANSFER OF CAUSE OR PROCEEDINGS THEREFOR [§§ 1366-1390] p 1252 
A. As to Jurisdiction in General [§§ 1366-1369] p 1252 
1. Dependent upon Perfecting Proceedings for Review [§§ 1366-1368]. p 1252 
a. In General [§ 1366] p 1252 
b. Power over Perfecting and Transmission of Record [§ 1367] p 1254 
e. Irregular or Ineffectual Proceedings for Review [§ 1368] p 1254 
2. Extent of Powers of the Respective Courts in General [§ 1369] p 1255 
B. Partial Removal or Appeal Affecting Particular Matters [§§ 1370-1372] p 1258 
1. In General [§ 1370] p 1258 
2. Incidental or Interlocutory Appeals [§ 1371] p 1259 
3. Proceedings for Review by or against One or More Coparties [§ 1372] p 1260 
C. Force and Effect of Judgment, Order, or Decree Appealed from [§§ 1373-1379] p 1261 
1. In General [§ 1373] p 1261 
2. Lien of Judgment [§ 1374] p 1262 
3. Enforcement of Judgment, Order, or Decree [§§ 1375-1378] p 1263 
a. In General [§ 1375] p 1263 
b. Action on Judgment [§§ 1376-1378] p 1263 
(1) In General [§ 1376] p 1263 
(2) Foreign Judgment [§ 1377] p 1263 
(3) Execution on New Judgment pending First Writ of Error [§ 1378] p 1264 
4, Availability as Set-Off [§ 1379] p 1264 
D. New Trial or Rehearing [§ 1380] p 1264 
E. Opening or Vacating Judgment or Order [§ 1381] p 1265 
F. Modification or Amendment of Proceedings [§§ 1382-1384] -p 1265 
1. In General [§ 1382] p 1265 
2: Process or Return [§ 1383] p 1267 
3. Pleadings [§ 1384] p 1268 
G. Collateral Actions or Proceedings [§§ 1385-1388] p 1268 
1. In General; Preservation of Status in Quo of Parties and Property [§ 1385] p 1268 
2. Appointment or Discharge of Receiver and Preservation of Property or Rights[§ 1386] 
p 1269 
. 3. Restraining Orders [§ 1387] p 1270 
4. Violation of Injunctions {§ 1388] p 1271 
H. Service of Process [§ 1389] p 1271 
I. Settlement of Action or Satisfaction of Judgment [§ 1390] p 1271 
IX. SUPERSEDEAS OR STAY OF PROCEEDINGS [§§ 1391-1460] p 1271 
A. Definition [§ 1391] p 1271 
B. Operation of Appeal or Writ of Error as Supersedeas or Stay [$$ 1392-1396] P 1271 
1. At Common Law [§§ 1392-1393] p 1271 
a. In General [§ 1392] p 1271 
b. Second Writ of Error [§ 1393] p 1272 _ 
2. In Equity [§ 1394] p 1272 
3. In the United States [§ 1395] p 1273 
4. In Canada [§ 1396] p 1273 
C. Right to Supersedeas or Stay [§§ 1397-1406] p 1273 
1. In General [§ 1397] p 1273 
2. Taking and Perfection of Appeal or Writ of Error [§ 1398] p 1275 
3. Persons Entitled to Supersedeas or Stay [§ 1399] p 1276 
4, Judgments or Orders Which Are or May Be Superseded or Stayed [§§ 1400-1406] p 1276 
. In General [§ 1400] p 1276 
. Particular Courts [§ 1401] p 1278 
. Nonappealable Judgments or Orders [§ 1402] p 1279 
. Judgments of Ouster or Removal and Judgments in Election Contests [§ 1403] p 
1279 
. Accounting or Reference [§ 1404] p 1280 
. Injunctions [§ 1405] p 1280 
g. Receivers [§ 1406] p 1285 
D. Allowance by Court, Judge, or Clerk, and Issue of Writ [§§ 1407-1419] p 1286 
1. Necessity for Allowance or Order [§ 1407] p 1286 
2. Power to Allow [§§ 1408-1409] p 1286 
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a. In General [§ 1408] p 1286 
b. Who May Allow [§ 1409] p 1287 
. Discretion of Court or Judge |§ "410] p 1289 
. When Allowed; Grounds of Allowance or Refusal [§ 1411] p 1290 
. Application and Proceedings Thereon [§§ 1412-1414] p 1291 
a. In General [§ 1412] p 1291 
b. Notice [§ 1413] p 1292 
ce. Matters Considered or Determined [§ 1414] p 1292 
6. Terms or Conditions [§ 1415] p 1292 
7. Order.of Allowance or Stay [§ 1416] p 1293 
8. Issue of Supersedeas [§ 1417] p 1294 ~ 
9. Service of Writ or Order [4 1418] p 1294 
10. Record [§ 1419] p 1294 
i. Bond or Other Security [§§ eee p 1294 
1. Necessity [§§ 1420-1422] p 1294 
a. In General [§ 1420] p 1294 
b. Appeal in Forma Pauperis [§ 1421] p 1297 
ce. Waiver of Security [§ 1422] p 1297 
2. Parties Required to Give Security [§§ 1423-1425] p 1297 
a. In General [§ 1423] p 1297 
b. Parties Exempted [§ 1424] p 1297 
ce. Codefendants [§ 1425] p 1298 
3. Time of Giving [§§ 1426-1427] p 1299 
a. In General {§ 1426] p 1299 
b. Premature Giving or Filing [§ 1427] p 1299 
4. Requisites and Sufficiency [§§ 1428-1437] p 1300 
a. In General [§ 1428] p 1300 
b. Parties and Sureties [§§ 1429-1432] p 1301 
(1) In General [§ 1429] p 1301 
(2) Number of Sureties [§ 1430] p 1301 
(3) Competency [§ 1431] p 1301 
(4) Sufficiency and Justification [§ 1432] p 1302 
. Amount or Penalty and Conditions [§ 1433] p 1303 
. Identification of Judgment or Order [§ 1434] p 1310 
Execution [§ 1435] p 1310 
Approval [§ 1436] p 1310 
. Delivery and Filing or Service [§ 1487] p 1311 
5. Deposit as Security [§ 14388] p 1311 
6. Execution and Deposit of Instrument [§ 1439] p 1311 
7. Amendments and New or Additional Security [§ 1440] p 1311 
8.. Waiver of Objections [§ 1441] p 1313 
FF, Modification or Vacation [§§ 1449-1445] p 1313 
1. Power to Modify or Vacate [§ 1442] p 1313 
2. Grounds [§ 1443] p 1314 
3. Application [§ 1444] p 1314 
4. By Stipulation [§ 1445] p 1315 
G. Operation and Effect of Supersedeas or Stay [§§ 1446-1457] p 1315 
1. In General [§ 1446] p 1315 
2. Commencement and Continuance [§ 1447] p 1318 
8. Acts and Proceedings Affected in General |§ 1448] p 1319 : 
4, Entry, Record, Lien, and Revival of Judgment [§ 1449] p 1322 
5. Previous Issue or Levy of Execution [§ 1450] p 1323 
6. As to Parties [§ 1451] p 1324 
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. On Removal of Cause to Federal Court [§ 1452] p 1324 
. Arrest and Bail [§ 1453] p 1324 
. In Attachment and Garnishment [§ 1454] p 1325 
10. Reference and Accounting [§ 1455] p 1325 
11. Injunctions [§ 1456] p 1325 
12. Receivers [§ 1457] p 1325 
H. Proceedings in Violation of Supersedeas or Stay [§ 1458] p 1327 
I. Effect of Failure to Obtain Supersedeas or Stay [§ 1459] p 1328 
J. Counter Bond for Restitution [§ 1460] p 1328 


xX. ASSIGNMENT OR SPECIFICATION OF ERRORS OR GROUNDS OF APPEAL [§§ 1461-1580] 
p 1828 
A. Nature and Object [§ 1461] p 1328 
B. Necessity for Assignment and fect of Failure to Make or sBite [§§ 1462-1495] p 1329 
1. Statement and Extent of Rule in General [§ 1462] p 1329 
2. Applications of Rule [§§ 1463-1480] p 1333 
a. In General [§ 1463] p 1333 
b. Jurisdiction [§ 1464] p 1333 
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. Proceedings for Review [§ 1465] p 1334 
. Pleadings and Rulings Thereon [§ 1466] p 1334 
. Parties [§ 1467] p 1335 
. Process [§ 1468] p 1335 
Time, Place, and Conduct of Trial in General [§ 1469] p 1335 
. Evidence and Rulings Thereon [§ 1470] p 1336 
Instructions [§ 1471] p 1337 
. Submission of Questions to Jury [§ 1472] p 1338 
. Dismissal, Nonsuit, or Direction of Verdict [§ 1473] p 1338 
Verdict, Findings of Fact, and Conclusions of Law |§ 1474] p 1338 
. Proceedings or Report of Referce or Master [§ 1475] p 1339 
. Judgment, Order, or Decree [§ 1476] p 1339 
. Costs and Attorney’s Fees [§ 1477] p 1340 
. Rulings on Motions for Venire de Novo, New Trial, or in Arrest oF Judg- 
ment, and Proceedings after Judgment [$ 1478] p 1341 
y Rulings on Motions to Quash [§ 1479] p 1341 
. Miscellaneous Other Errors [§ 1480] p 1341 
3. Exceptions to Rule [§§ 1481-1493] p 1341 
a. In General [§ 1481] p 1341 
b. Plain or Fundamental Errors Apparent on Record [§§ 1482-1488] p 1342 
(1) In General [§ 1482] p 1342 
(2) Jurisdiction [§ 1483] p 1343 
(3) Pleadings, Parties, and Process [§ 1484] p 1343 
(4) Evidence and Instructions [§ 1485] p 1344 
(5) Dismissal, Nonsuit, or Direction of Verdict [§ 1486] p'1345 
(6) Verdict, Findings or Conclusions, and Judgment or Decree [§ 1487] p 1345 
(7) Miscellaneous Errors [§ 1488] p 1346, 
. Case Submitted on Agreed Statement [§ 1489] p 1346 
. Case Advanced for Hearing on Suggestion of Delay [§ 1490] p 1346, 
. Injunction [§ 1491] p 1346 
. Certiorari [§ 1492] p 1346 
. Habeas Corpus [§ 1493] p 1346 
4. On ‘Appeal from Intermediate Court [§ 1494] p 1346 
5. Effect of Failure to Make or File Assignment of Errors [§ 1495] p 1347 
C. Form and General Requisites [§§ 1496-1500] p 1349 
i 1. In General [§ 1496] p 1349 
2. Designation of Court or Cause [§ 1497] p 1350 
3. Designation of Parties [§ 1498] p 1350 
4. Showing as to Right to Appeal or Assign Error [§ 1499] p 1351 
5. Signature [§ 1500] p 1352 
D. Joint and Several Assignments [§ 1501] p 1352 
EK. Specification of Errors and Scope and Effect of Assignment [§§ 1502-1543] Pp: 1356 
1. In General [§§ 1502-1511] p 1356 
a. What May Be Assigned as Error [§ 1502] p 1356 
b. Number of Assignments [§ 1503] p 1356 
e. Form and Sufficiency of Specifications in General; Definiteness and Completeness [§§ 
1504-1505] p 1357 
(1) In General [§ 1504] p 1357. 
(2) Application and Extent of Rule [§ 1505] p 1359 
Rule That Errors Must Be Separately Assigned [§ 1506] p 1362 
Assignment of One Error as Affecting Consideration of Another [§ 1507] p 1363 
Reference to Record [§ 1508] p 1364 
Matters in Conflict with Record [§ 1509] p 1364 
Matters Not Shown by Record [§ 1510] p 1365 
i. Joinder of Error in Law and Error in Fact [§ 1511] p 1365 
2. Application of Rules to Particular Rulings or Assignments [§§ 1512-1543] p 1366 
a. Pleadings [§§ 1512-1514] p 1366 
(1) In General [§ 1512] p 1366 
(2) Assignment of One Error as Affecting Consideration of Aponte 1513] p 
1368 
(3) Striking Out and Amendments [§ 1514] p 1368 
b. Parties and Process [§§ 1515-1516] p 1369 
(1) Parties [§ 1515] p 1369 
(2) Process [§ 1516] p 1369 
ce. Interlocutory Proceedings in General [§ 1517] p 1369 
ad. Conduct of Trial in General [§ 1518] p 1369 
e. Evidence [§§ 1519-1522] p 1370 
(1) Admission and Exclusion [§§ 1519-1521] p 1370 
(a) In General [§ 1519] p 1370 
(b) Joinder of Errors in One Assignment [§ 1520] p 1372 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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(c) Stating Grounds of Objection [§ 1521] p 1372 
(2) Weight and Sufficiency [§ 1522] p 1373. 
f£. Submission of Issues or Questions to Jury; Direction of Verdict, Nonsuit, or Dismissal [§ 
1523] p 1874 
g. Instructions and Answers to Points [§§ 1524-1530] p 1375 
(1) In General [§ 1524] p 1375 
(2) Separate Specification of Errors [§ 1525] p 1376 
(3) Identifying, Setting Out, or Quoting Instructions [§ 1526] p 1378 
(4) Stating Reasons Why Instructions Are Erroneous [§ 1527] p 1378: 
(5) Illustrations of Defective Assignments [§§ 1528-1530] p 1379 
(a) Not Relating to Objections Urged [§ 1528] p 1379 
(b) Bite Single Sentence or Detached Portion of Charge [§ 1529] 
p 
(ce) Too General [§ 1530] p 1380 
. Findings of Fact and Conclusions of Law [§ 1531] p 1381 
Report of Referee, Master, Auditor, Etc. [§ 1532] p 1383 
. Verdict [§ 1533] p 1383 
. Decision, Judgment, Order, or Decree [§ 1534] p 1385 
Tulings on Motions in General [§ 1535] p 1388 
. Motion for New Trial [§§ 1536-1541] p 1388 
(1) Rule That Assignment of Error in Overruling Motion Is Necessary or Sufficient 
[$§ 1536-1539] p 1388 . 
(a) In General [§ 1536] p 1388 
(b) Limitations of Rule [§§ 1537-1539] p 1390 
aa. In General [§ 1537] p.1390 : 
bb. Matters Not Ground for New Trial [§ 1538] p 1390 
ee. Several Motions for New Trial [§ 1539] p 1391 
2) Rule That Each Ground Must Be Specified [§ 1540] p 1391 
3) Rule Where Appeal Is from Order Granting or Denying Motion for New Trial 
{[§ 1541] p 1393 
n. Motion in Arrest of Judgment [§ 1542] p 1393 
o. Proceedings after Judgment [§ 1543] p 1393 
F, Filing, Annexing to Record, and Service [§§ 1544-1548] p 1393 
1. Filing and Annexing to Record [§ 1544] p 1393 
2. Time for Filing [§§ 1545-1547] p 1395 
a. In General [§ 1545] p 1395 
b. Effect of Failure to File in Time [§ 1546] p 1396 
c. Waiver of Objection for Failure to File in Time [§ 1547] p 1397 
3. Service [§ 1548] p 1397 
G. Defects, Objections, and Amendment [§§ 1549-1551] p 1397 
1. Defects and Objections; Waiver [§ 1549] p 1397 
2. Aider by Extrinsic Matter [§ 1550] p 1398 
3. Amendments and Additional Assignments [§ 1551] p 1399 
H. Pleading to Assignment and Joinder in Error [§§ 1552-1566] p-1400 
1. Right to Plead or Demur [§ 1552] p 1400 
2. Classification, Nature, and Effect of Pleas [§§ 1553-1561] p 1400 
a. In General [§ 1553] p 1400 
b. Common Plea [§ 1554] p 1400 
ce. Special Pleas [§§ 1555-1560] p 1401 
(1) In General [§ 1555] p 1401 
(2) Release of Errors |§§ 1556-1559] p 1401 
(a) Right to Plead and Necessity for Pleading Specially [§ 1556] p 1401 
(b) Requisites of Plea [§ 1557] p 1401 
(ce) Matters Admitted and Waived by Plea [§ 1558] p 1401 
(d) Replication to Plea [§ 1559] p 1402 
(3) Statute of Limitations [§ 1560] p 1402 
d. Pleading Several Pleas [§ 1561] p 1402 
. Time of Filing Pleading [§ 1562] p 1402 
. Effect of Failure to Plead [§ 1563] p 1402 
. Objections Waived by Joinder [§ 1564] p 1402 
. Withdrawal of Joinder [§ 1565] p 1402 
. Demurrers [§ 1566] p 1403 
I. Assignments of Oross Errors [§§ 1567-1580] p 1403 
1. Right to Assign [§ 1567] p 1403 
2. Necessity for Assigning [§ 1568] p 1404 
3. Form and Requisites [§§ 1569-1576] p 1405 
a. In General [§ 1569] p 1405 ; 
b. Attaching to Record [§ 1570] p 1405 
ce. Filing Copy in Court Below [§ 1571] p 140% 
d. Names of Parties [§ 1572] p 1406 


For later cases, developments and changes in the law see cumulative Annotations, sanfe title, page and note number. 


Bor po. 


( 
( 


NIO OV® CO 


B09, VPsrOr de] 


Notice [§ 1573] p 1406 
Leave to File [{§ 1574] p 1406 
Time of Filing [§ 1575] p 1406 
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h. Necessity for Redocketing [§ 1576] p 1406 ; 


4. Scope and Effect [§§ 157 
a. In General [§ 1577] p 1406 


7-1580] p 1406 


b. Effect of Right to Dismiss Appeal [§ 1578] p 1406 
ce. Effect of Dismissal of Appeal [§ 1579] p 1406 
d. Effect of Overruling Assignment on Right to Writ of Error [§ 1580] p 1406 


XI. BRIEFS [§§ 1581-1610] p 1406 
A. Definition and Object [§ 1581] p 1406 
B. Necessity [§ 1582] p 1407 


C. Form and Requisites [§§ 1583-1597] p 1407 


1. In General [§ 1583] p-1407 


2. Statement of Case [§§ 1584-1586] p 1408 
a. Necessity and Sufficiency of Statement [§ 1584] p 1408 
b. Statement Obviating Necessity for Examination of Record [§ 1585] p 1409 
e. References to Record [§ 1586] p 1409 
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a. General Rule [§ 1588] p 1412 


. Restatement of Errors Specified in Assignment of Errors [§ 1587] p 1410 
. Specification of Errors [§§ 1588-1590] p 1412 


b. Applications of Rule [§ 1589] p 1415 
e. Propositions and Statements Accompanying Assignments of Error [§ 1590] p 1421 
5. Points and Arguments; Assigning Reasons Why Rulings Are PS Motionfor New Triat 


[§§ 1591-1592] p 1428 
a. General Rule [§ 1591] p 1428 


b. Applications of Rule [§ 1592] p 1429 
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10. Signature [§ 1597] p 1433 
. Reply Briefs [§ 1598] p 1434 


. Who May Vile Briefs [§ 1600] p 1436 
. Service of Briefs [§° 1601] p 1486 
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Filing of Briefs [§§ 1603-1606] p 1438 
1. In General [§ 1603] p 1438 


. Citation of Authorities [§ 1593] p 1431 

. Urging Points Not Raised in Trial Court or Not Assigned as Error {§ 1594] P 1431 
. Disrespectful or Abusive Language [§ 1595] p 1432 

. Number of Briefs Filed [§ 1596] p 1433 


. Supplemental, Additional, or Amended Briefs [§ 1599] p 1435 


. Printing or Typewriting Briefs [§ 1602] p 1437 


2. Effect of Failure to File in Time [§§ 1604-16044] p 1438 

a. Default of Appellant or Plaintiff in Error [§ 1604] p 1438 

b. Default of Appellee, Respondent, or Defendant in Error [§ 16043] p 1440 
3. Excuses for Failure to File in Time [§ 1605] p 1441 
4. Extending or Abridging Time for Filing [§ 16053] p 1443 


5. Waiver of Objection [§ 1606] p 1444 


J. Effect cf Failure to File Briefs [§ 1607] p 1444 

K. Filing Briefs Used in Intermediate Appellate Court [§ 1608] p 1447 
L. Cure of Defects by Brief of Opposite Party [§ 1609] p 1447 

M. Matters Admitted or Not Controverted [§ 1610] p 1448 


CROSS REFERENCES 


Abatement and survival of action on death of party 
pending appeal or error see Abatement and Revival 
Terry A69eet assed, 

Appeal or error: 

As affecting: 
Abatement because of pendency of prior action 
see Abatement arid Kevival 1 C. J. 98 et seq. 


Conclusiveness of judgment see Judgments [23 - 


Cyewl233e 

Duration of judgment lien see Judgments [23 
Cyc 1401]. 

HS are as a bar see Judgments [23 Cyc 1128, 


Limitation of action see Limitation of Actions 
[25° Cyes 1279]. 
Right to: 
Bill of review see Equity [16 Cyc 519]. 
Injunction see Injunctions [22 Cyc 775, 808]. 
Removal of cause see Removal of Causes [34 
Cyc 1218, 1273 et seq]. 
Writ of: 
Certiorari see Certiorari [6 Cyc 7461. 
Habeas corpus: see Habeas Corpus [21 Cyc 
Mandamus see Mandamus [26 Cyc 185]. 
er rey ee see Prohibition [32 Cyc 608, 
Review see Review [34 Cyc 1698, 1699]. 


Appeal or error:—Continued 
As affecting :—Continued 
Running of interest see 
1561]. 
Termination of: 
Action generally see Actions 1 C. J. 1171. 
Action or prosecution for purpose of action 
for malicious prosecution see Malicious 
Prosecution [26 Cyc 57]. 
Time for redemption from foreclosure sale see 
16 


Interest [22 Cye 


Mortgages [27 Cyc 1817 
From or to: 
Consular courts see Ambassadors and Consuls 2 


Pe Sgasiels 
Courts of admiralty see Admiralty 1 C. J. 1345 
et seq. 
Judgment or decision of: 

Arbitrators see Arbitration and Award [3 Cyc 
765 et seq]. 

Auditing boards or officers see Counties [11 
Cyc 405, 443, 599, 600]; Municipal Corpora- 
tions [28 Cye 17511]; States [386 Cyc 904]; 
Towns [38 Cyc 630, 660]. 

Commissioner or examiner of patents see Pat- 
ents [30 Cyc 896 et seq]. 

Commissioners or viewers in highway pro- 
ceeding see Highways [37 Cyc 109, 131 et 
Seq, 17109 0,028 Tae 


For later cases, developments ind changes in the law see cumulative Annotations, same title, page and note number. 
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Appeal or error:—Continued 
From or to:—Continued 
Judgment or decision of:—Continued 


Appeal or error and review:—Continued 
In:—Continued 
Action, suit, or proceeding:—Continued 


. County boards or officers see Counties [11 Cyc 
405, 443, 599, 600]. 

Court on award of arbitrators see Arbitration 
and Award [3 Cyc 765 et seq]. 

Customs boards or oflicers see Customs Duties 
[12: Cye 1147, 1149]. 

Drainage boards or officers see Drains [14 Cyc 
1044 et seg, 1065 et seq]. 

Election boards or officers see Elections [15 
Cyc 306, 379 et seq, 435 et seq]. 

Health boards or officers see Health [21 Cyc 
403 et seq]. 

Immigration officers see Aliens 2 C. J. 1105, 
1107 et seq. 

Internal revenue officers see Internal Revenue 
[22 Cyc 1668, 1672]. 

Justice of the peace see Justices of the Peace 
[24 Cye 638 et seq]. 

Medical examiners see Physicians and Sur- 
geons [30 Cyc 1553, 1557]. 

Municipal boards or officers see Municipal 
Corporations [28 Cyc 1016, 1017, 1094, 1178, 
1182, 1701]. 

Municipal council see Municipal Corporations 
[28 Cye 347]. 

“Probate court see Descent and Distribution 
[14 Cyc 100]; Executors and Adminis- 
trators [18 Cyc 125, 158, 169, 218, 402, 511 
et seq, 535 et seq, 587, 654, 754, 794, 862, 
873, 1207 et seq]; Wills [40 Cyc 1348 et seq]. 

Railroad commissioners see Railroads [33 Cyc 
525° 27, 299). 

Registers and receivers of land office see 
Public Lands [32 Cyc 1019 et seq, 1028]. 
School boards or officers see Schools and School 

Districts [35 Cyc 854, 862, 907, 935]. 
eae boards or officers see States [36 Cyc 
4 


State land commissioners or other land offi- 
cers see Public Lands. 

Taxation boards or officers see Taxation [37 
Cyc 1079 et seq, 1113 et seq, 1582]. 

Town boards or officers see Towns [38 Cyc 
618, 630, 660]. 

United States land officers see Public Lands 
[32 Cye 1019 et seq, 1028]. 


By or against:—Continued 
" Partnership or partners see Partnership 
[380 Cyc 603, 749]. 4 

Physician or surgeon see Physicians and 
Surgeons [30 Cyc 1592, 1604]. 

Principal or agent see Agency 2 C. J. 970. 

Railroad company see Railroads [33 Cyc 
608, 754, 919, 1148, 1160, 13824, 1403]. 

Receiver see Receivers [34 Cyc 447, 47/7]. 

Representative of absentee see Absentees 
Cy dae onrao0: 

Sheriff or constable and his indemnitors see 
Sheriffs and Constables [35 Cyc 1782, 
1857, 1881, 1899, 2005, 2014]. 

State see States [36 Cyc 923]. 

Street railroad company see Street Rail- 
roads [36 Cyc 1647]. 

eee see Principal and Surety [32 Cyc 

Telegraph or telephone company see Tele- 
graphs and Telephones [37 Cyc 1748]. 

Town see Municipal Corporations [28 Cyc 
1530, 1774]; Towns [38 Cyc 668]. 

Trustee see Trusts [39 Cyc 461, 645]. 

Trustee in bankruptcy see Bankruptcy. 

ee States see United States [39 Cyc 

Vendor or purchaser see Specific Perform- 
ance [36 Cyc 795]; Vendor and Pur- 

= chaser [39 Cyc 1885, 2103]. 
Mor: 


Abandonment see Husband and Wife [21 
Cye 1616]. 
Abatement of nuisance: 
Generally see Nuisances [29 Cyc 1253]. 
Liquor nuisance seé Intoxicating Liquors 
[23 Cye 309]. 
Abolition of grade crossing see Railroads - 
[33 Cye 299]. 
Accounting: 
Generally see Accounts and Accounting 
Le ' CorJin646: 
By assignee or trustee for benefit of 
creditors see Assignments for Benefit 
of Creditors [4 Cyc 250]. 
By CoRR, officers see Counties [11 Cyc 


Appeal or error and review: ‘ 
After severance of action see Actions 1 C. J. 1145. 
Enis 


By executor or administrator see Ex- 
: ecutors and Administrators [18 Cyc 
Action, suit, or proceeding: 1207 et seq]. 


As to lateral support see Adjoining Iand- 
owners 1 C. J. 1227. 
By or against: 
Absentee see Absentees 1 C. J. 356, 359, 360. 
Assignee for benefit of creditors see As- 
signments for Benefit of Creditors [4 
Cye 250, 266]. 
Assignee or trustee in insolvency see In- 
solvency [22 Cyc 1356 et seq]. ; 
Attorney or client see Attorney and Client 
L4 Cyc. 9032 (9i7Ae 
Bankrupt see Bankruptcy [5 Cyc 259 et 


seq]. 

Broker see Brokers [19 Cyc 287]. 

City see Municipal Corporations [28 Cyc 
1016, 1094, 1182, 1188, 1191, 1248, 1530, 
1774]. A 

Corporation see Corporations. 

County see Counties [11 Cyc 405, 443, 600]. 

Executor or administrator: 

Generally see Executors and Adminis- 
trators [18 Cyc 125, 169, 218, 402, 
511 et seq, 535 et seq, 587, 654, 754, 
9794, 862, 8738, 1081 et seq, 1207 et 
seq, 1309]. 

For accounting see Executors and Ad- 
ministrators [18 Cyc 1207 et seq]. 

Guardian or ward see Guardian and Ward 
[21 Cyc 43, 59, 130, 166, 220, 262]. 

Heirs, distributees, or purchasers see De- 
scent and Distribution [14 Cyc 156, 159, 
162, 220]. 

Husband or wife see Husband and Wife 
[21 Cye 1589, 1610, 1616]. 

Indian see Indians. 

Infant see Infants [22 Cyc 706 et seq]. 

Insane person see Insane Persons [22 Cyc 

Insurance company see Accident Insurance 
1C. J. 515; Fire Insurance [19 Cyc 973 
et seq]; Life Insurance [25 Cyc 956]. 

Landlord or tenant see Landlord and Ten- 
ant [24 Cyc 1234, 1406, 1453 et seq]. 

Master or servant see Master and Servant 
[26 Cye 1017, 1066, 1515, 1580]. 

Municipal corporation see Municipal Cor- 
porations [28 Cyc 1016, 1094, 1183, 1191, 
1020s 224.1243" 1530, ) 070, L717, Tay) 

Owner of property taken for public use see 
Eminent Domain [15 Cyc 944 et seq, 
1015]. 


By guardian of infant see Guardian and 
Ward [21 Cyc 166, 185]. 

By guardian or committee of insane per- 
Dee Insane Persons [22 Cyc. 

By partners see Partnership [30 Cyc 749]. 

By trustee see Trusts [39 Cyc 504]. 

Administration of: 

Decedent’s estate see Executors and Ad- 
ministrators [18 Cyc 125, 158, 169, 
218, 398, 402, 497, 511 et seq, 535 et 
seq, 587, 654, 754, 794, 1081, 1167, 
1207 et seq, 1220, 1226, 1309]. 

Insolvent estate see Executors and Ad- 
punisiiebors [18 Cyc 849, 851, 862, 


A é 
Adoption of child see Adoption of Children 
1 Co eel Oh. 
Allotment of: 
Dower see Dower [14 Cyc 1011]. 
Homestead see Homesteads [21 Cyc 592]. 
Widow’s allowance see Executors and 
Administrators [18 Cyc 398, 402]. 
Allowance of: 
Claims against: 

Assigned estate see Assignments for 

Benefit of Creditors [4 Cyc 266). 
' Bankrupt’s estate see Bankruptcy [5 
Cy.e¢ 259]. 

Decedent’s estate see Executors and 
Administrators [18 Cyc 511, 535 
et seq]. 

Receiver see Receivers [34 Cyc 345]. 

Claims assigned for benefit of creditors 
see Assignments for Benefit of Credi- 

tors [4 Cyc 266]. 

Claims by receiver see Receivers [34 

Cye 345]. 

Compensation of county officer see 

Counties [11 Cyc 428]. 

Exemption see Exemptions [18 Cyc 

1496]; Homesteads [21 Cyc 485]. 

Allowance or recovery in ejectment: 
For improvements for taxes paid see 

Ejectment [15 Cyc 239]. 

Of damages or mesne profits see Eject- 
ment. 
Alteration of: 
Boundary of wards and precincts in 
cities see Municipal Corporations [28 
Cycr232]. 


¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Alteration of:—Continued 
Municipal boundaries see Municipal Cor- 
porations [28 Cyc 207]. 
Annulment of marriage see Marriage [26 
Cye 920]. 
Appointment of: 
Administrator see Executors and Ad- 
ministrators [18 Cyc 125]. 
Commissioners of insolvent estates see 
Executors and Administrators [18 
Cyc 851). 
Guardian or committee see Guardian 
and Ward [21 Cyc 43]; Insane Per- 
sons [22 Cyc 1144]. 

Receiver see Receivers [34 Cyc 162]. 
Appraisal of decedent’s estate see Execu- 
tors and Administrators [18 Cyc 202]. 
Appraisement for customs duties see Cus- 

toms Duties [12 Cyc 1147 et seq]. 
Assault and battery see Assault and Bat- 
tery. 
Assessment of or for: 
Benefits and damages for or from: 
Construction of: 
Ditch or drain see Drains [14 Cyc 
1065, 1057]. 
Levee see hevees [25 Cyc 193, 
201]. 


Municipal improvements see Munic- 


ipal Corporations [28 Cyc 1094, 


1183, 1220, 1224, 1243]. 
Taxation: 
Generally see Taxation [37 Cyc 1113]. 
Legacy, inheritance, or transfer 
taxes see Taxation [37 Cyc 
1582]. 
Under internal revenue law see In- 
ternal Revenue [22 Cyc 1668]. 
Bastardy see Bastards [5 Cyc 673]. 
Breach of: 
Contract generally see Contracts. 
Contract of sale see Sales. 
Promise of marriage see Breach of Mar- 
riage Promise [5 Gyc 1021]. 
Warranty on goods sold see Sales [35 
Cyc 485]. 
Cancellation of instrument see Cancellation 
of Instruments [6 Cyc 345]. 
Classification of claims against decedent’s 
estate see Executors and Administrators 
[18 Cyc 562]. 
Collision see Admiralty 1 C. J. 1345 et seq. 
Compensation of: 
Attorney see Attorney and Client. 
Broker see Brokers [19 Cyc 287]. 
County officer see Counties. 
Physician or surgeon see Physicians and 
Surgeons [30 Cyc 1604]. 
Servant see Master and Servant [26 Cyc 
1066 


Confirmation of administration sale see 
Executors and Administrators [18 Cyc 
326, 794]. 

Conspiracy see Conspiracy. 

Construction of railroad crossing see BRail- 
roads [33 Cyc 257, 299]. 

ees of will see Wills [40 Cyc 


Conversion see Trover and Conversion [38 
Cyc 2113]. 

Correction of inventory of decedent’s es- 
tate see Executors and Administrators 
[18 Cyc 202]. 

Damages arising from municipal improve- 
ment see Municipal Corporations [28 
Cyc 1094]. 

ee by wrongful act see Death [13 Cyc 


Deportation of alien see Aliens 2 C. J. 1105, 


Discovery of assets of decedent’s estate see 
Fie and Administrators [18 Cyc 
Dissolution and accounting of partnership 
see Partnership [30 Cyc 749]. 
Distribution of: 
Decedent’s estate see Executors and Ad- 
ministrators [18 Cyc 654]. 
Hstate assigned for benefit of creditors 
see Assignments for Benefit of Credi- 
tors [4 Cyc 267]. 
Divorce or separation see Divorce [14 Cyc 
731 et seq]. { 
Dower see Dower [14 Cyc 1011]. 
Ejection of passenger or intruder by car- 
rier see Carriers. 
Equitable relief against judgment see Judg- 
ments [23 Cyc 1054]. 
False imprisonment see False Imprison- 
ment. 


Infringement of: 
Patent see Patents [30 Cyc 1051]. - 
Trade-mark or trade-name see Trade- 

Marks and Trade-Names. 

Injury from defect or obstruction in street 
HY ce Corporations [28 Cyc 
af 5 

Injury from sale of liquor see Intoxicating 
Liquors [23 Cyc 333]. 

Judgment against real property for taxes 
see Taxation [37 Cyc 1317]. 

Libel or slander see Libel and Slander [25 
Cyc 556]. 

Location of: 
Boundary see Botindaries [5 Cyc 972]. 
Cemetery see Cemeteries. 
County seat see Counties. 

Malicious prosecution see Malicious Prose-, 
cution [26 Cyc 119]. ; Les 
Malpractice of physician or surgeon see 

Physicians and Surgeons [30 Cyc 1592]. 
Money lent see Money Lent. 
Money received see Money Received [27 
Cyc 886]. ; 
Municipal improvements see Municipal 
Corporations [28 Cyc 1016]. 
Naturalization see Aliens 2 C. J. 1126. 
Negligence: 
Generally see Negligence [29 Cyc 658]. 
Saves death see Death [13 Cyc 387]. 


Carrier see Carriers. 
Master or employer see Master and 
Servant [26 Cyc 1515]. 
Municipal corporation see Municipal 
Corporations [28 Cyc 1530]. 
Physician or surgeon see Physicians 
and Surgeons [30 Cyc 1592]. 
Railroad company see Railroads [33 
Cyc 376, 754, 919, 1143, 1160, 1324, 
1403]. 
Street railroad company see Street 
Railroads [36 Cyc 1647]. 
Telegraph or telephone company see 
Telegraphs and Telephones [37 
Cyc 1748]. 
Nuisance see Nuisances [29 Cyc 1253, 1278]. 
oe survey see Boundaries [5 Cyc 


Partition see Partition [30 Cyc 304]. 
Penalty: 
Generally see Penalties [30 Cyc 1361]. 
For violation of municipal ordinance or 
regulation see Municipal Corpora- 
tions [28 Cyc 821 et seq]. ° 
Premium see Fire Insurance; Life Insur- 
ance. 
Price of land sold see Vendor and Pur- 
chaser. 
Price or value of goods sold see Sales [35 
Cye 582]. 
Probate of will or setting aside probate see 
Wills [40 Cyc 1348 et seq]. 
Property taken for public use see Eminent 
Domain [15 Cyc 944 et seq, 1015]. 
Recovery of leased premises see Landlord 
and Tenant [24 Cyc 1406, 1453 et seq]. 
Reformation of instrument see Reformation 
of Instruments [34 Cyc 998]. 
Registration of: 
Title to land see Records [34 Cyc 603]. 
Voters see Elections [15 Cyc 306]. 
Removal of: 
County officer see Counties [15 Cyc 427]. 
County seat see Counties [11 Cyc 373]. 
District or prosecuting attorney see 
District and Prosecuting Attorneys 
[382 Cyc 694]. 
Executor or administrator see Execu- 
tors and Administrators [18 Cyc 169]. 
Guardian see Guardian and Ward [21 
Cye 59]. 
Municipal employee see Municipal Cor- 
porations [28 Cyc 598]. 
Municipal officer see Municipal Corpora- 
tions [28 Cyc 442]. 
Meri et re see Officers [29 Cyc 


Pauper see Paupers [30 Cyc 1117]. 
Policeman or fireman see Municipal 
Corporations [28 Cyc 517 et seq, 550}. 

Trustee see Trusts [39 Cyc 269]. 
sac Ty EN Landlord and Tenant [24 Cyc 


Revocation of: 
Letters of administration or letters tes- 
tamentary see Executors and Ad- 
_ ministrators [18 Cyc 1581. 
Liquor license see Intoxicating Liquors 
[23 Cyc 161]. 


+ 
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Action, suit, or proceeding:—Continued 
For:—Continued 
Revocation of:—Continued 
Physician’s or surgeon’s license or cer- 
tificate see Physicians and Surgeons 
[30 Cye 1557]. 
Sale of land: 
Of decedent see Executors and Admin- 
istrators [18 Cyc 754]. 
Of infant see Infants [22 Cyc 575]. 
To enforce assessment for public im- 
provement see Municipal Corpora- 
tions [28 Cyc 1243]. 
Salvage see Salvage [35 Cyc 785]. 
Search and seizure of intoxicating liquors 
ace ; Intoxicating Liquors (23-9 Cye 
Security to keep the peace see Breach of 
the Peace [5 Cyc 1034]. 
Separate maintenance of wife see Husband 
and Wife [21 Cyc 1610]. 
Specific performance see Specific Perform- 
ance [36 Cyc 795]. 
Subrogation see Subrogation [37 Cyc 292]. 
= Supplies or expenditures on behalf of 
paupers see Paupers [30 Cyc 1160]. 
Taxes unpaid see Taxation [37 Cyc 1255]. 
OL taE TL see Trespass [38 Cyc 1157, 1163, 
Trial of disputed claim against decedent’s 
estate see Executors and Administrators 
[18 Cye 535 et seq]. 
Unfair competition in trade see Trade- 
Marks and Trade-Names. 
Violation of injunction see Injunctions [22 
Cyc 1026]. 
ages or compensation of servant see 
Master and Servant [26 Cyc 1066]. 
Work and labor see Work and Labor [40 
Cyc 2858]. 
Involving: 
Agency see Agency 2 C. J. 970. 
Alteration -of instrument see Alteration of 
Instruments 2 C. J. 1295. 
3 Usury see Usury [39 Cyc 1061]. 


Assumpsit see Assumpsit, Action of. 

Debt see Debt, Action of. 

Detinue see Detinue [14 Cyc 278]. 
eee see Ejectment [15 Cyc 190, 239, 


Forcible entry or detainer see Forcible En- 
try and Detainer [19 Cyc 1176 et seq, 
1191; Landlord and Tenant [24 Cyc 1406, 
1453 et seq]. 

Replevin see Replevin [34 Cyc 1553]. 

Trespass see Trespass [38 Cyc 1157]. 

Trespass to try title see Trespass to Try 
Title [38 Cyc 1231]. 

thet Trover and Conversion [38 Cyc 


On: : 
Administration bond see Executors and Ad- 
ministrators [18 Cyc 1309]. 
Bail bond see Bail. 
Bond of sheriff or constable see Sheriffs 
and Constables [35 Cyc 2005]. 
Bond of tax collector see Taxation, 
Contract of suretyship see Principal 4nd 
Surety [32 Cyc 145]. 
Injunction bond or undertaking see In- 
junction. — / 
Insurance policy or contract see Accident 
Insurance 1 C. J. 515; Fire Insurance 
[19 Cyc 973 et seq]; Life Insurance [25 
= Cyc 956]. 
0: 


Abate or restrain nuisance: ; 
Generally see Nuisances [29 Cyc 1253]. 
Liquor nuisance see Intoxicating Liquors 

[23 Cye 309]: 

Compel listing of property for taxation see 
Taxation. : 

Confirm or revise assessment for public im- 
provement see Municipal Corporations 
[28 Cyc 1182]. 

Confirm or try tax title see Taxation [37 
Cye 1524]. 

Determine: ‘ 
Adverse \claim to mining location see 

Mines and Minerals. 

Fees of county officers see Counties. 
Heirship see Descent and Distribution 
[14 Cye 100]. ; 
Mode and expense of crossing railroad 

see Railroads [33 Cyc 257]. 
Necessity for administration see Execu- 
tors and Administrators [18 Cyc 
59]. f 
Necessity, location, and mode of con- 
struction of street railroad see Street 
Railroads [36 Cyc 1353]. 
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Action, suit, or proceeding:—Continued 
To:—Continued 

Determine:—Continued 

Right to purchase school lands see Pub- 
lic Lands. 

Title of school land see Public Lands. 
Water rights see Waters. 

Enforce: 
Liability of: 

Officers or agents of corporation for 
corporate debts or acts see Cor- 
porations. 

Stockholders for corporate debts and 
acts see Corporations. 

Orders of interstate commerce commis- 

sion see Commerce [7 Cyc 493]. 

Payment of claims against decedent’s 
estate see Executors and Administra- 

tors [18 Cyc 535, 587]. 

Right of exemption see Exemptions [18 

Cyc 1496]; Homesteads [21 Cyc 644]. 

Enforce or foreclose: 
ae ei ie lien see Agriculture 2 C. J. 


Lien on logs, lumber, mills, ete. see 
Logging. 

Mechanic’s lien see Mechanics’ Liens [27 
Cyc 452 et seq]. 

Miner’s lien see Mines and Minerals. 

Mortgage see Chattel Mortgages [7 Cyc 
rere Mortgages [27 Cyc 1673 et 
seq]. ; 

Mortgage or lien on railroad property 
see Railroads [33 Cyc 608]. 

Tax certificate see Taxation. 

Vendor’s lien see Vendor and Purchaser 
[39 Cye 1885]. 

HEstablish: 
seer eet see Boundaries [5 Cyc 950, 


High e see Highways [37 Cyc 131 et 

seq]. - 

iyo road see Private Roads [32 Cyc 
a. 


Railroad crossing see Railroads [33 Cyc 
257, 299]; Street Railroads. 
Establish and enforce trust see Trusts [39 
Cyc 645]. ¢ 
Establish claim to: 
Attached property see Attachment [4 
Cyc 758]. 
Property or money garnished see Gar- 
nishment [20 Cyc 1138]. 
Property taken on execution see Execu- 
tions [17 Cyc 1224]. 
Establish or protect water rights see 
Waters. 
Incorporate municipality see Municipal 
Corporations [28 Cyc 168]. 

Probate will or set aside probate see Wills 
[40 Cye 1348 et seq]. : 
Procure liquor license see Intoxicating 

Giquors [23 Cyc 138}. 
Quiet title see Quieting Title [32 Cyc 1384]. 
Recover taxes paid see Taxation. 
Redeem from: 
wee sale see Mortgages [27 Cye 
Tax sale see Taxation. 
Revoke liquor license see Intoxicating 
Liquors [23 Cyc 161]. 
Sell property: 
Of decedent see Executors and Adminis- 
trators [18 Cyc 754 et seq]. 
Of infaut see Infants. 
Of insane person see Insane Persons [22 


Cye 1194]. , 
Set aside: 
Administration sale see Executors and 
Administrators. 


Assignment for benefit of creditors see 
Assignments for Benefit of Creditors. 
are irs Arbitration and Award [3 Cyc 


Fraudulent conveyance or transfer see 
Fraudulent Conveyances [20 Cyc 833 
et seq]. 

Judgment see Judgments [23 Cyc 1054]. 

Municipal assessment see Municipal 

i Corporations [28 Cyc 1182, 1191]. 
Try title see Ejectment [15 Cyc 190, 239, 
246]; Trespass to Try Title [38 Cyc 
1231]. 
Vacate: : 

Highway see Highways [37 Cyc 190]. 

sh road see Private Roads [32 Cyc 

Street see Municipal Corporations. 

Admiralty see Admiralty 1 C. J. 1345 et seq. 

Aid of assignment for creditors see .\ssignments 
for Benefit of Creditors. 

Arbitration see Arbitration and Award. 
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Bankruptcy proceeding see Bankruptcy [5 Cyc 
259 et seq]. 

Bastardy proceeding see Bastards [5 Cyc 673]. 

Certiorari: 

Generally see Certiorari [6 Cyc 839 et seq]. 

To review assessment for taxation see Taxa- 
tion [37 Cyc 1130]. 

To review judgment of justice of the peace 
see Justices of the Peace [24 Cyc 785]. 

Condemnation proceeding see Eminent Domain 
[15 Cye 944 et seq]. 

Contempt proceeding see Contempt [9 Cyc 61 et 
seq]. 

Creditors’ suit see Creditors’ Suits [12 Cyc 61]. 

Criminal prosecutions see Criminal Law [12 Cyc 
792 et seq]; and particular criminal titles 
there referred to. 

Detinue see Detinue [14 Cyc 278]. 

Drainage proceeding see Drains [14 Cyc 1044 et 
seq, 1065, 1071]. 

Ejectment see Ejectment [15 Cyc 190, 239, 246]. 

Hlection contest see Blections [15 Cyc 435 et seq]. 

Extradition proceeding see Extradition. 

Forcible entry or detainer see Forcible Entry and 
Detainer [19 Cyc 1176 et seq, 1191]; Landlord 
and Tenant [24 Cyc 1406, 1453 et seq]. 

Habeas corpus proceeding see Habeas Corpus [21 
Cyc 335 et seq]. 

Highway proceeding see Highways [37 Cyc 131 
et seq, 171, 190, 237, 246]. 

Inquisition of: 

Alcoholism see Drunkards. 
Lunacy see Insane Persons [22 Cyc 1136]. 

Insolvency proceeding see Insolvency [22 Cyc 
1355 et seq]. 

Interpleader see Interpleader [23 Cyc 35]. 

Mandamus see Mandamus [26 Cyc 500 et seq]. 

Partition fence proceeding see Fences [19 Cyc 478]. 

Beate ie or writ of review see Review [34 Cyc 

0]. 


Petitory action see Real Actions. 
Probate proceeding see Wills [40 Cyc 1348 et 


seq]. 
Prohibition see Prohibition [32 Cyc 631]. 
Quo warranto see Quo Warranto [32 Cyc 1465]. 
Real action see Real Actions. 
Replevin see Replevin [34 Cyc 1553]. 
Scire facias see Scire Facias [35 Cyc 1160]. 
Submission of controversy see Submission of Con- 
troversy [37 Cyc 358]. 
Summary proceeding: 
By landlord to recover possession of demised 
premises see Landlord and Tenant [24 Cyc 
1453 et seq]. 
For recovery of possession of land generally 
- see Forcible Entry and Detainer [19 Cyc 
1176 et seq]. 
FOR ae of taxes see Taxation [37 Cyc 
Ts 
For sale of land to enforce assessment for 
public improvement see Municipal Corpo- 
rations [28 Cyc 1243]. 
On official bond see Sheriffs and Constables [35 
Ee Cy e196 04% 
Trespass see Trespass [388 Cyc 1157]. 
Trespass to try title see Trespass to Try Title 
| §38.-Cye' 1231]. 
Trover see Trover and Conversion [38 Cyc 2113]. 
Writ of entry see Entry, Writ of [15 Cyc 1081]. 
Appellate jurisdiction: 
In admiralty see Admiralty 1 C. J. 1345 et seq. 
Of: 
Court of appeals of District of Columbia see 
Courts [11 Cyc 963]. 
Courts Oe particular states see Courts [11 Cyc 
801-843]. 
Federal arr generally see Courts [11 Cyc 843 
et seq]. 
Supreme court of District of Columbia see Courts 
[11 Cye 964 et seq]. 
Supreme court of the United States see Courts 
[11 Cye 914 et seq, 962]. 
Territorial and provisional courts see Courts [11 
Cye 957]. 
United States circuit court of appeals see Courts 
[11 Cye 941 et seq]. 
United States court of claims see Courts [11 Cyc 
971] 


Attorney’s authority to prosecute proceedings for re- 
view see Attorney and Client [4 Cyc 940]. 
Audita querela see Audita Querela [4 Cyc 1058 et seq]. 
Award of arbitrators, appeal from see Arbitration and 
Award [3 Cyc 765 et seq]. 
Bankruptcy appeals see Bankruptcy [5 Cyc 259 et seq]. 
Bill of review see Equity [16 Cyc 519]. 
Certiorari see Certiorari [6 Cyc 730 et seq]. 
Constitutional law; laws relating to appeal and other 
remedies for review as: 
Affecting vested rights see Constitutional Law [8 
Cye 928]. 
Depriving one of property without due process of 
law see Constitutional Law [8 Cyc 1092]. 
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Impairing obligation of contract see Constitutional 
Law [8 Cyc 1013]. i 
Shed ot ay appeals see Ambassadors and Consuls 2 
Costs on appeal or error see Costs [11 Cyc 204 et seq]. 
Customs duties appeals see Customs Duties [12 Cyc 
1147, 1149]. 
Damages and penalties for frivolous appeal or delay see 
Costs [11 Cyc 236 et seq]. 


. Deportation proceeding appeal see Aliens 2 C. J. 1105, 


1107 et seq. 

Disqualification of judge to review decision see Judges 
[28 Cyc 588]. 

Drainage proceeding appeal see Drains [14 Cyc 1044 et 
seq, 1065 et seq]. 

Election contest or proceeding appeal see Elections [15 
Cyc 306, 379 et seq, 435 et seq]. 

ere coram nobis, writ of see Judgments [23 Cyc 
88 


Habeas” corpus, writ of see Habeas Corpus [21 Cyc 279 ° 


et seq]. 

Highway proceeding appeal see Highways [37 Cyc 109, 
131 et seq, 171, 190, 237]. 

Immigration appeals see Aliens 2 C. J. 1105, 1107 et 
seq. 

Injunction against appeal or error see Injunctions [22 
Cy cust: 

Interest as affected by appeal or error see Interest [22 
Cyc 1561] 

Judgment lien as affected by appeal or error see Judg- 
ments [23 Cyc 401]. 

Justice’s court appeals see Justices of the Peace [24 
Cyc 638 et seq]. 

Land office proceeding appeal see Public Lands [32 Cyc 
1019 et seq, 1028]. 

Limitation of action as affected by appeal or error see 
Limitation of Actions [25 Cyc 1279]. 

Mandamus to control acts of court, judge, or judicial 
officer in reference to proceedings for review see 
Mandamus [26 Cyc 215]. 

Municipal corporations, appeals: 

From municipal boards or officers see Counties [11 

Cyc 405, 443, 599, 600]; Municipal Corporations 

£28 Cye 1016, 1017, 1094, 2178, 1182, 1701, 1751]; 

Schools and School Districts [35 Cyc 854, 862, 

907, 935]; Towns [38 Cyc 630, 660]. 

From municipal council see Municipal Corporations 

[28 Cye 347]. 

In action by or against see Counties [11 Cyc 600]; 

Municipal Corporations [28 Cyc 1774]; Towns [38 

Cyc 668]. , ; 

In action for: 

Damages from municipal improvements see Mu- 
nicipal Corporations [28 Cyc 1094]. 

‘Injury from defect or obstruction in street see 
Municipal Corporations [28 Cyc 1530]. 

Penalty for violation of ordinance see Municipal 

Corporations [28 Cyc 821 et seq j. 
In proceeding for: 

Alteration of boundaries of: 

Municipality see Municipal Corporations [28 
Cye 207]. 

Wards or precincts see Municipal Corporations 
[28 Cye 232]. 

Confirmation or revision of assessment for mu- 
nicipal improvements see Municipal Corpora- 
tions [28 Cyc 1182]. @ 

Enforcement. of assessment for municipal im- 
provements see Municipal Corporations [28 
Cyc 1243]. 

Incorporation of municipality see Municipal Cor- 
porations [28 Cyc 168]. 

Municipal improvements see Municipal Corpora- 
tions [28 Cyc 1016]. 

Removal of: 

Municipal employee see Municipal Corpora- 
tions [28 Cyc 598]. 
Pac see Municipal Corporations [28 Cyc 


Policeman or fireman see Municipal Corpora- 
tions [28 Cyc 517, 550]. 
Sale of land to enforce assessment for municipal 
improvements see Municipal Corporations [28 
Cyc 1243]. 

New trial see New Trial [29 Cyc 707 et seq]. 

Cherie judgment see Judgments [23 Cyc 889 et 
seq]. 

Parol or extrinsic evidence to contradict or vary records 
and proceedings see Evidence [17 Cyc 571 et seq]. 
Patents, appeal from commissioner or examiner see 

Patents [30 Cyc 896 et seq]. ; 

Penalties for frivolous appeal or delay see Costs [11 
Cye 236 et seq]. 

Probate court appeals see Descent and Distribution [14 
Cye 100]; Executors and Administrators [18 Cyc 
125, 158, 169, 218, 402, 511 et seq, 535 et seq, 587, 
654, 754, 794, 862, 873, 1207 et seq]; Wills [40 Cye 
1348 et seq]. i. 

Prohibition, writ of see Prohibition [32 Cyc 596 et seq]. 

Removal of cause as affected by appeal or error see 
Removal of Causes [34 Cyc 1218, 1273 et seq]. 

Res adjudicata as affected by appeal or error see Judg- 
ments [23 Cyc 1128, 1233]. 
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By, in, or on: 


Audita querela see Audita Querela [4 Cyc 1058 


et seq]. 


Bill of review see Equity [16 Cyc 517 et seq]. 
Cause removed to federal court see Removal of 


In particular Beas 
references supra 


Petition or 


Causes [34 Cyc 1317, 1326]. 


Certiorari see Certiorari [6 Cyc 730 et seq]. 
Particular actions, suits, or proceedings see cross 


references supra. 
writ of review see Review [34 Cyc 
1695 et seq]. 


Writ of habeas corpus see Habeas Corpus [21 


Cye 279 et seq]. 
suit, or proceeding see cross 


“Action of court as to consolidation of actions see 


Actions 1 C. J. 1138. 


Decisions or judgments of: 


Arbitrators see Arbitration and Award [3 Cyc 
765 et seq]. 

Auditing boards or officers see Counties [11 
Cyc 405, 448, 599, 600]; Municipal Corpora- 
tions [28 Cyc 1751]; States [86 Cyc 904]; 
Towns [38 Cyc 630, 660]. 

Commissioner or examiner of patents see 
Patents [30 Cyc 896 et seq]. 

Commissioners or reviewers in highway pro- 
ceedings see aiighways [37 Cye 109, 131 et 
seq, 171,°190, 237]. 

County boards or officers see Counties [11 Cyc 
405, 443, 599, 600]. 


Court on award of arbitrators see Arbitration 


and Award [3 Cyc 765 et seq]. 

Customs boards or officers see Customs Duties 
[12 Cye 1147, 1149]. 

Drainage boards or officers see Drains [14 Cyc 
1044 et seq, 1065 et seq]. 

Election boards or officers see Elections [15 
Cyc 306, 379 et seq, 435 et seq]. 

nies boards or officers see’ Health [403 et 
seq 

Immigration officers see Aliens 2 C. J. 1105, 
1107 et seq. 

Internal revenue officers see Internal Revenue 
[22 Cye 1668, 1672]. 

Justice of the peace see Justices of the Peace 
[24 Cyc 638 et seq]. 

Medical examiners see Physicians and Sur- 
geons [30 Cyc 1553, 1557]. 
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Review :—Continued 
Of:—Continued 
Decisions or judgments of:—Continued 
Municipal boards or officers see Municipal Cor- 
porations [28 Cyc 1016, 1017, 1094, 1178, 
1182, 1701]: ; 
Municipal council see Municipal Corporations 
[28 Cyc 347]. 
Railroad commissioners see Railroads [33 Cyc 
52, 257, 2997. 
Registers and receivers of land office see Puh- 
lic Lands [32 Cyc 1019 et seq, 1028]. 
Representatives of political parties see Elec- 
tions [15 Cyc 330-332]. 
School boards or officers see Schools and 
School Districts [35 Cyc 854, 862, 907, 935]. 
State boards of officers see States [36 Cyc 904]. 
State land commissioners or other land offi- 
cers see Public Lands. 
Taxation boards or officers see Taxation [37 
Cyc 1079 et seq, 1113 et seq, 1582]. 
Tow boards or officers see Towns [38 Cyc 618, 
0, 5 
’ United States land officers see Public Lands 
[32 Cye 1019 et seq, 1028]. 
Question as to: 
Agency see Agency 2 C. J. 970. 
Alteration of instrument see Alteration of In- 
struments 2 C. J. 1295. 
Usury see Usury [39 Cyc 1061]. 
Review, bill of see Equity [16 Cyc 517 et seq]. 
Review, writ of see Review [34 Cyc 1695 et seq]. ” 
Rules of court as to appeals see Courts. 
Statutes; subject and title of acts relating to appeal or 
error see Statutes [36 Cyc 1034]. 
Taxation proceeding appeal see Taxation [37 Cyc 1079 
et seq, 1113 et seq, 1582]. 
Termination of action as affected by appeal or error see 
Actions 1 C. J. 1171; Malicious Prosecution [26 Cyc 57]. 
Vacating judgments see Judgments [23 Cyc 889 et seq]. 
Waiver of right-of appeal as consideration for accord 
aud satisfaction see Accord and Satisfaction 1 C, J. 


Writ of: 
Certiorari see Certiorari [6 Cyc 730 et seq]. 
Error coram nobis see Judgments [23 Cyc 883]. 
pe corpus see Habeas Corpus [21 Cyc 279 et 


AE see Mandamus [26 Cyc 125 et seq]. 
Prohibition see Prohibition [32 Cyc 596 et seq]. 
Review see Review [34 Cyc 1695 et seq]. 


I. NATURE AND FORM OF REMEDY 


[By WM. LAwrencn CLARK] 


[§ 1] A. Right to Appellate Review in General. 
While the law has usually considered it an essen- 
tial right of a suitor to have his rights examined in 
tribunals superior to those in which he considers 
himself aggrieved,! the right pertaims to the rem- 
edy, and, in the absence of constitutional inhibi- 


tion, it is, within the power of the legislature. to 
prescribe the cases in which and .the courts to which 
parties shall be entitled to bring a cause for review; 
and to impose such conditions and restrictions as it 
may see fit.2 Where, however, the right to appellate 
review is given or secured by the constitution, it 


1. Ringgold’s Case, 1 Bland (Md.) 
5; Yates v. Peo., 6 Johns. (N. Y.) 337. 
Right of review see infra § 464 et 


seq. 

2. U. S.—John v. Paullin, 231 U. 
S. 583, 34 SCt 178, 58. L. ed. 381. 

Ariz.—Hoeye V.0 Willis, 15  -Aviz. 
257, 188 P 15; Miami Copper Co. v. 
Strohl, 14 Ariz. 410, 130 P 605. 

Ark.—Wadkins v. Merchants’ Bank, 
96 Ark. 465, 132 SW 218. 

Colo.—Caliahan v. Jennings, 16 
Colo. 471527 P 210555 Peo; vy.) Rich- 
mond, 16 Colo. 274, 26 P 929. 

Conn. — Bronson v. Mechanics’ 
Bank, 88 Conn. 128, 75 A 709; Matz 
v. Arick, 76 Conn. 388, 56 A 630. 

Fla.—Otoway v. Devall, 6 Fla. 302; 
Anderson v. Brown, 6 Fla. 299; Curry 
v. Marvin, 2 Fla. 411. 

Tll.— Saylor v. Duel, 236 Ill. 429, 
86 NE 119, 19 LRANS 377 and note; 
Hart v. West Chicago Park Comrs., 
186 Till. 464, 57 NE 1036; Lake Shore, 
ic.) RE Co. Ww: Richards, 152" TUN 59;, 
38 NE 773, 30 LRA 33. 

Ind.—Collins v. Laybold, 104 NE 
971; Curless v. Watson, 180 Ind. 86, 


102) NE 497 (collecting cases); 
Stockton v. Yoeman, 179 Ind. Bile, 
100 NE 2 (collecting cases); Ran- 


dolph v. Indianapolis, 172 Ind. 510, 
88 EH 949; Lake Hrie. etc, R. Co. 
Vv. atkins, 157 Ind. 600, 605, 62 NE 
443 [cit Cyc]; Indianapolis v. L. C. 
Thomnson Mfg. Co.. 40 Ind. A. 535, 
81 NE 1156, 82 NE 549: Cain 
State, 36 Ind. A. 51,°74 NE 1102. 


Ind. T.—In re Terrell, 6 Ind. T. 
4¥2, 98 SW 143. 

Iowa.—Horrabin v. Iowa City, 160 
Iowa 650, 1830 NW 150, 142 NW 
212; Andrews v. Burdick, 62 Iowa 
lla 16, NW 275. 

Kan.—Leavenworth Coal Co. v. 
Barbers 47 sian 2Oy 2, eps 

Ky.—Marlowe v. Com., 142 Ky. 
LOCUS 3 2S Wasksts7is Edwards v. Lam, 
132: Ky. 32, 46, 131 SW 795;-Ren- 
shaw_ v. Cook, 429 Ky. 347, 111 SW 
OO By eaiab: 860, 895. 

La. —Bryant v. Austin, 36 La. Ann. 
808; Rowley v. Rowley, 19 La, 557. 

Mich.—Messenger v. Teagan, 106 
Mich. 654, 64 NW 499. 

Miss.—Dismukes v. Stokes, 41 Miss. 


430. 

Mo.—Schuepnbach v. Laclede Gas 
pent Copmizsc ano 603 f9e' 305 “SW! 
Mont. — Featherman v. Granite 


462,72 P 972. 
Y.—Terwilliger v. Browning, 
207 N. Y. 479, 101 NE 463; Butter- 
field v. Rudde, Bi) Neer 489: Leach 
v. Auwell, 154 App. Div. 170, 138 
NYS 9753" Weake *v. Hartman, 137 
App. Div. 451, 121 NYS 771 [aff 202 
N. Y. 605 mem, 96 NE 1119 mem]; 


County, 28 Mont. 
N. 


Buffalo Grain Co. v. Rvan EI., etc., 
Col. 68" Mise: 19; 123 oNYS "80; 
N. C.—Hawkins v. Western Union 


Co., 81 SE 161: Caudle v. Mor- 
158 An @. 4594, 74 SH 98. 
.—Clay v. Clav. 56 Or. 538. 108 


Tel. 
ris. 


Vv. Or 
2) slal). 109. P 129; Kadderly v. Port- 


land, 44 Or: 118, 74 P .710, 75. B 
222; State v..HMstes, 34 Or: 196, 51 
Pei mbm Ov lopeeo! P 25. 

Pa.—Gabler v. Black, 210. Pa. 541, 
60 A 257; Davenport v. Jones, 126 
Rate Zia) WG tae onal 

R. I.—Blanding v. Sayles, 23 R. I. 
226, 49 A ‘992. 

8. D.—Underwood v. Wakefield, 27 
Sy). 3902 131 NW 399 "Mc@laingev: 
Williams, 10 S. D. 332, 73 NW 72, 43 
LRA 287, 289. 

Tenn.—Chattanooga v. Keith, 115 
Tenn. 588, 589, 94 SW 62, 5 AnnCas 
859 and note [cit Cyc]. 

Tex.—Titus v. Latimer, 5 Tex. 433; 
Hudson vy. Smith, (Civ. A.) 133 SW 
486. See also Thomerson vy. State, 8 
Tex. 172: 

W. Va.—Dunecan vy. Baltimore, etc., 
R. Co., 68 W. Va. 293, 69: SH 1004, 
AnnCasi1912B 272 and note; Flesh- 
man v. McWhorter, 54 W. Va. 161, 
166, 46 SE 116 [cit Cyc]; Tompkins 
v. Burgess, 2 W. Va. 187 (holding 
that a constitutional provision, de- 
claring that the appellate court shall 
have jurisdiction in civil cases where 
the matter in controversy is of 
zreater value or amount than two 
hundred dollars, is a limitation on 
the power of the legislature to say 
that a greater amount shall be nec- 
essary to give jurisdiction to the 
court, but does not prevent the leg- 
islature from increasing the jurisdic- 
tion by giving such court jurisdic- 
tion in civil cases where the amount 
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cannot be taken away or impaired by the legisla- 
ture; nor can the legislature confer appellate juris- 
diction in conflict with constitutional provisions.® 


APPEAL AND ERROR 


lative provision 


It has been held that even in the absence of legis- 


in controversy is one hundred dol- 
lars or upward). 

Wis.—Puffer v. Welch, 141 Wis. 
304, 124 NW 406; State v. Chittenden, 
127 Wis. 468, 107 NW 500. 

Wyo.—Mau v. Stoner, 14 Wyo. 183, 
83 _ P 218. 

See also infra § 3. 

Power to abolish or regulate.— 
Modes of appellate review generally 
see infra § 3. Appeals see infra § 30. 
Writs of error see infra § 6 et seq. 

[a] Statement of principle.—“‘The 
right to prosecute a writ of error 
or an appeal in this or any inferior 
court, is a matter pertaining to the 
mode of judicial procedure or the 
remedy. It is not guaranteed as a 
matter of right in the constitution; 
and though it is possible that this 
court, by the light of. judicial prece- 
dent in England and in other States 
of this Union, from whose*jurispru- 
dence our system is mostly derived, 
might, in the absence of legislative 
enactments on the subject, be dis- 
posed to favor the right when sanc- 
tioned by established precedent; yet, 
when the legislature has passed laws 
regulating the mode of proceeding 
and limiting the cases and the courts 
in which the right may be exercised, 
the rules prescribed must be fol- 
lowed, because they are clearly such 
as the legislature had power to en- 
act. Nothing appears to be more 
clearly within the legislative power 
over matters pertaining to public 
policy, than the question, in what 
cases and to what courts shall a 
party be entitled to an appeal or a 
writ of error? In such cases the 
question to be settled is, whether or 
not it would best promote the pur- 
poses of justice, and the peace and 
quiet of the community, to allow a 
matter once or twice regularly ad- 
judicated in the courts to be fur- 
ther litigated in other courts; and 
this question depends not upon mat- 
ter of legal right, but upon consid- 
erations of public policy. It turns 
upon the grave qvyestion, at what 
point should litigation in particular 
cases cease, and what rule, in rela- 
tion to the particular case, would 
best promote the public good? When 
the legislature determines this ques- 
tion and fixes the rule in any par- 
ticular case, the question is thereby 
settled, whether or not the right to 
prosecute a writ of error or an ap- 
peal exists, and whether it comes 
within the ‘jurisdiction properly be- 
longing to a Court of Errors and Ap- 
peals.’” Per Handy, C. J., in Dis- 
mukes vy. Stokes, 41 Miss. 430, 433. 
And see Fleshman vy. McWhorter, 54 
W. Va. 161, 166, 46 SH 116. 

[b] On all questions of fact a 
statute may make an intermediate 
appellate court judgment conclusive. 
Lake Shore, ete., R. Co. v. Richards, 
152 Ill. 59, 38 NE 773, 30 LRA 33. 

{[c] Local and special laws.—(1) 
A provision prohibiting special or 
local laws regulating the practice in 
courts of justice is not violated by 
a statute regulating the taking of 
appeals in certain cases. State v. 
Jacksonville Terminal Co. 41 Fla. 
S63, faut oud (2) But a statute 
granting appeals in certain cases 
from certain courts and not in like 
cases from courts having concurrent 
jurisdiction violates a_constitution- 
al provision that “all laws relating 
to courts shall be general and_ of 
uniform operation.” McClain vy. Wil- 
liams, 11 S. D. 60, 75 NW 391. See 
also Statutes [36 Cyc 1013]. 

[d] The equal protection of the 
laws is not infringed by a_ statute 
advancing the hearing and_ deter- 
mination of certain cases. State v. 
Jacksonville Terminal Co., 41 Fla. 
363, 27 S 221. 

{e] Provision that all courts “shall 


be open,” ete.—(1) The declaration 
of a bill of rights, “that courts of 
justice shall be open to every per- 
son, and a speedy remedy afforded 
for every injury to person, property, 
or character; and that right and jus- 
tice shall be administered without 
sale, denial, or delay,’ does not en- 
title every suitor to be heard by the 
supreme court in every case. Peo. 
v. Richmond, 16 Colo. 274, 282, 26 
P 929. (2) Such provision is fully 
satisfied by a trial in a court of 
competent jurisdiction in which the 
right to a jury, in proper cases, as 


guaranteed by the constitution, is 
afforded. Lake Erie, etc., R. Co. v. 
Watkins, 157 Ind. 600, 62 NE 443; 


McClain v. Williams, 10 S. D. 332, 73 
NW _ 72, 43 LRA 287, 289. 

{f£] State courts, federal question. 
—The jurisdiction of the appellate 
courts of a state and the mode and 
time of invoking their jurisdiction 
may be prescribed by the laws of 
such state; and such power is not 
affected by the fact that federal 
rights or questions are involved. 
“Without any doubt it rests with 
each State to prescribe the jurisdic- 
tion of its appellate courts, the mode 
and time of invoking that jurisdic- 
tion, and the rules of practice to be 
applied in its exercise; and the state 
law and practice in this regard are 
no less applicable when Federal 
rights are in controversy than when 
the case turns entirely upon ques- 
tions of local or general law.” John 
v. Paullin, 231 U..S. 5838, 585, 34 SCt 
178, 58 L. ed. 381. ‘ 

[g] Statute providing for appeal 
not invalid for failure to provide 
proper procedure see Merrill v. Sav- 
age, 49 Tex. Civ. A. 292, 109 SW 408. 

3. Ark.—Norman v. Curry, 27 Ark. 
440; Simpson v. Simpson, 25 Ark. 
487; Ex p. Anthony, 5 Ark. 358; Colby 
v. Lawson, 5 Ark. 303. 

Colo.—Peo. v. Richmond, 16 Colo. 
274, 26 P 929. 

Ill.—Hart v. West Chicago Park 
Comrs., 186 Ill. 464, 57 NE 1036; Peak 


V.1 Peo., 76. <1ll. “289s “Andrews --v. 
Rumsey, 75 Ill. 598; St. Louis, etc., 
RCo. iv. (Lux 63. Tl. 95233. Schiatt- 
pellet Vv. St. Claix County, -63> FH 
Ind.—Ex p. France, 176 Ind. 72, 
95 NE. 515. 
Md.—Condon y. Gore, 89 Md. 230, 


42 A 900; Griffin v. Leslie, 20 Md. 15. 
Mo.—Blunt v. Sheppard, 1 Mo. 219. 
Pe abie Bast a fot v. Davis, 2 Mont. 
Nebr.—Cass County School Dist. 
No. 6 v. Traver, 43 Nebr. 524, 61 NW 
720; Hurlburt v. Palmer, 39 Nebr. 
158, 57 NW 1019. F 

N. J.—Boland v. Kaveny, 71 N. J. 
L. 488, 58 A 99; Green v. Heritage, 
64 N. J. L. 567, 46 A 634; Kitchell v. 
Beach, 35 N. J. Eq. 446. 

N. C.—Rhyne v. Lipscombe, 122 N. 
@. 650, 29 SEM 572 

R. I.—In re Pawtucket, etc., Cross- 
ing Commn., 89 A 695. : 

Tex.—Titus v. Latimer, 5 Tex. 433. 

Va.—MecIntosh vy. Braden, 80 Va. 
217 (holding unconstitutional a stat- 
ute conferring upon the supreme 
court of appeals jurisdiction in all 
cases arising under a certain stat- 
ute, without regard to the amount in 
controversy, where the state consti- 
tution fixed the minimum amount 
necessary to such court’s jurisdiction 
at a certain sum). 

. Va.—Dunean v. Baltimore, etce., 
R. Co., 68 W. Va. 293, 69 SE 1004, 
AnnCas1912B 272 and note. 

See Morton vy. Broderick, 118 Cal. 
474, 50 P 644. 

See also infra § 3. 

[a] Dlustrations.—(1) Where the 
constitution creates a court of gen- 
eral appellate jurisdiction and pro- 
vides that appeals or writs of error 


{ga 


the establishment by the constitu- 
tion of an appellate court is an implied declaration 
that some right of appeal exists which cannot be 


may be taken thereto, the right of 
review is a_ constitutional right 
which cannot be taken away by the 


legislature. Simpson v. Simpson, 25 
Ark. 487;° Ex p: Anthony, 5 Ark 
358; Peak v. Peo. 76 Ill. 289; St. 


Louis, etc., R. Co. v. Lux, 63 Tll. 5233 
Schlattweiler v. St. Clair, 63 Ill. 449. 
(2) And under a constitution provid- 
ing that “final judgments in the in- 
ferior courts may be brought by 
writ of error, or by appeal, into the 
Supreme Court, in such manner as 
may be prescribed by law,” a statute 
which denies the right is uncoristitu- 
tional. Norman vy. Curry, 27 Ark. 
440; Simpson v. Simpson, 25 Ark. 
487, 489. (3) Under a constitution 
making courts of chancery subject 
to appeal, it has been held that a 
statute, extending the remedy by 
writ of error to the decrees of chan- 
cery courts, is unconstitutional and 
void. Colby v. Lawson, 5 Ark. 303. 

[b] Legislative power not lim- 
ited.—(1) The legislative power is 
not limited by a constitutional pro- 
vision which merely confers appel- 


late jurisdiction in general terms 
upon a particular court. Dismukes 
v. Stokes, 41 Miss. 430, 432 [crit 


Yalabusha County vy. Carbry, 11 Miss. 
529] (construing Const. art 4 par 4, 
which confers upon the high court of 
errors and appeals “such jurisdiction 
as properly belongs to a Court of 
Errors and Appeals,’ but does not 
attempt to define the limits of that 
jurisdiction, nor prescribe the cases 
to which it extends, nor the mode or 
circumstances: in which it may be 
exercised). (2) Compare however 
Rhyne v. Lipscombe, 122 N. C. 650, 
29 SE 57 (holding Const. art 4 § 12, 
conferring upon the general assem- 
bly power to allot and distribute the 
powers and jurisdiction of courts be- 
low the supreme court, did not au- 
thorize the legislature to provide for 
appeals direct to the supreme court 
from any court other than the su- 
perior court). (3) Const. art 5 § 18, 
providing that appeals “may” be al- 
lowed from circuit courts to the su- 
preme court under such regulation 
as may be prescribed by law, is per- 
missive only and does not prohibit 
the legislature from limiting appeals 
to a defined class of cases. McClain 
v. Williams, 10 S. D. 332, 73 NW 72, 
43 LRA 287, 289. (4) A constitu- 
tional provision that writs of error 
shall lie to review final judgments 
of the county court does not forbid 
a legislative enactment authorizing 
writs of error to the judgment of 
other inferior courts of record. Peo- 
ple v. Richmond, 16 Colo. 274, 26 P 
929. (5) And the statute of West 
Virginia, limiting appeals from jus- 
tices of the peace to cases involving 
more than fifteen dollars, Code (1906) 
c 50 § 163, does not violate the con- 
stitutional provision in that state 
that appeals shall be allowed from 
judgments of justices of the peace 
“in such manner as may be pre- 
scribed by law.” Duncan v. Balti- 


oe 1004, AnnCas1912B 272 and 
note. 
[c] When a certain amount in 


controversy is recognized by a con- 
stitutional provision as giving a 
right of appeal, a statute which de- 
nies a right of appeal to a person 
not pecuniarily interested, as in the 
cases of officers and the approval of 
official bonds, is not invalid. State 
@ aae Bourgeois, 45 La. Ann. 249, 12 

{d] Imposing a penalty upon af- 
firmance of the judgment is invalid. 
Coburn y. Watson, 48 Nebr. 258, 67 
NW 171; Moore v. Herron, 17 Nebr. 
703, 24 NW 451; Moore vy. Herron, 17 
Nebr. 697, 24 NW 425. 

{e] Under the California constitu- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Deal. 
x 


a 


tutional 


§§ 1-3] 


unreasonably restricted by statute 


stitutional provision that certain courts shall have 


appellate jurisdiction in such cas 
ferior courts, in their respective 
be prescribed by law limits the 


jurisdiction to the extent and mode which the legis- 


lature may prescribe.® 


A territorial legislature in conferring or limiting 


the appellate jurisdiction of the te 


controlled by the organic act of the territory and 
other acts of congress in relation thereto; and legis- 
lation in conflict therewith is invalid.® 
ritorial legislature may prescribe reasonable condi- 
tions not in conflict with such acts of congress.” 

B. Modes of Appellate Review—1. In Gen- 


[§ 2] 


eral. By the English common law 


tion conferring appellate jurisdiction 
“in all.cases in equity ... also in 
all cases at law’ which involve ques- 
tions specified (Const. art 6 § 4), a 
right of appeal may be given in an 
action for divorce (Sharon v. Sharon, 
67 Cal, 185, 7 P 456, 635, 8 P 709), in 
contested election cases (Lord. v. 
Dunster, +79, .Cal.. 471,... 214. P* 8653 
Knowles v. Yates, 31 Cal. 82), and in 
a special civil proceeding of a sum- 
mary character (Morton v. Broder- 
ick, 118 Cal. 474, 50 P 644). Anda 
statute is not invalid which fails to 
provide for an appeal in a special 
preceeding. Houghton’s App., 42 Cal. 


o: 

{f] Under the Montana constitu- 
tion giving appellate jurisdiction in 
“all cases at law and in equity,” the 
word “cases” is not limited to a tech- 
nical meaning, but appeals may be 
authorized by statute in all cases, ac- 
tions, and proceedings, including an 
election contest. Lloyd v. Sullivan, 
9 Mont, 571;° 24,cP> 218. 

{g] Prior construction of consti- 
tution adhered to.--Where for a long 
time the courts and the legislature 
have construed the constitution as 
allowing appeals in certain cases, 
this circumstance is given great 
weight in determining the constitu- 
tionality of a statute providing for 
appeals in such cases. See Morton v. 
Broderick, 118 Cal. 474, 50 P 644 
(holding that, although the consti- 
provision, giving the su- 
preme court jurisdiction of appeals 
in a number of cases at law and 
other cases, does not enumerate spe- 
cial proceedings, nevertheless in 
view of the fact that such provision 
was contained in the same words in 
the earlier constitutions, and under 
them it was repeatedly held that an 
appeal to the supreme court would 
lie from judgments in special pro- 
ceedings, and these decisions were 
followed after the adoption of. the 
present constitution, Code Civ. Proc. 
§§ 52, 939, now expressly providing 
that the supreme court shall have 
appellate jurisdiction in all special 
proceedings, are constitutional) ; 
Dunean vy. Baltimore, ete, R. Co., 
68 W. Va. 293, 69 SE 1004, AnnCas 
1912B 272. 

[h] Reasonable construction to 
uphold statute.—Since, to hold a 
statute constitutional, a court will 
go to the limit of reasonable con- 
struction, and, when two construc- 
tions are open, that will be adopted 
which sustains the statute rather 
than that which, annuls it, L. (1912) 
ce 896, for the abolition of grade 
crossings in two cities, declaring 
that the decree of the superior court 
confirming the report of the grade 
crossing commission as to the con- 
demnation of land shall be “final and 
binding,” is not in violation of Const. 
Amendm. art 12 § 1, declaring that 
the supreme court shall have final 
appellate jurisdiction upon all ques- 
tions of law and equity, the word 
“final” being susceptible of the con- 
struction as denoting the termina- 
tion of the litigation in the superior 
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law.4 But a con- 
es arising in in- 


counties, as may 
exercise of their 


jurisdictions.® 
rritorial courts 1s 


But the ter- 


the judgments of 


court. In re Pawtucket, etc., Cross- 

ing Commn., (R. I.) 89 A 695. 
Laws relating to appeal and other 

remedies for review as: 

Affecting vested rights see Constitu- 
tional Law [8 Cyc 928]. See also 
infra § 50 et seq. 

Denial of right to justice see Consti- 
tutional’ Law [8 Cye 1080]. 

Depriving of life, liberty, or property 
without due process of law see 
Constitutional Law [8 Cye 1095]. 

Impairing obligation of contracts see 
Constitutional Law [8 Cye 1013]. 
4. Peo. v. Richmond, 16 Colo. 274, 

26 P 929; Branson v. Studabaker, 

133 Ind. 147, 33 NE 98; Chattanooga 

v. Keith, 115 Tenn. 588, 94 SW' 62, 

5 AnnCas 859 and note. 

5. Sherer v. Lassen County Super. 


Ct., 94 Cal. 354, 29 P 716. See also 
infra § 3. 
[a] Subject to such limitations 


and regulations as may be prescribed 
by law.—(1) Under Const. art 8 §8§ 
2, 3, 15, vesting in the supreme court 
appellate jurisdiction extending to 
all cases at law and in equity, sub- 
ject to such limitations and regula- 
tions aS may be prescribed by law, 
under which limitations and regula- 
tions writs of error and appeals may 
be allowed, the supreme court has 
jurisdiction to entertain appeals or 
writs of error only when taken with- 
in the limitations and perfected ac- 
cording to the regulations prescribed 
by statute. Featherman v. Granite 
County, 28 Mont. 462, 72 P 972. (2) 
Under a constitutional provision de- 
claring that the supreme court shall 
have appellate jurisdiction under 
such restrictions and regulations as 
may be prescribed by law, a statute 
®which limits the jurisdiction to cases 
where ‘the matter in controversy 
exceeds the amount or value of fifty 
dollars” is valid. Curry v. Marvin, 
2 Fla. 411. (3) See also Butterfield 
v. Rudde, 58 N. Y. 489 (holding that, 
under a constitutional provision 
granting such appellate jurisdiction 
“as now is or may be prescribed by 
law,” the legislature may limit the 
appellate jurisdiction to cases involv- 
ing a certain amount or value). (4) 
With respect to the jurisdiction of an 
appellate court under such a consti- 
tutional provision as this, it has been 
said: “While it is certainly true 
that the legislature under this pro- 
vision of our fundamental law is not 
authorized to deprive the Supreme 
Court entirely of its appellate juris- 
diction, still the legislature may not 
only from time to time enlarge such 
jurisdiction, but it may also contract 
the same as public policy may de- 
mand or require. It may designate 
the amount that may authorize an 
appeal, and, within reasonable limits, 
it may prescribe the class of cases in 
which appeals can be taken, and from 
what courts or tribunals they may 
be. prosecuted.” Lake Erie, etc. R. 
Co. v. Watkins, 157 Ind. 600, 62 NE 
443. To same effect McClain v. Wil- 
liamis;, LOIS S) De -332) 673. (NW 12, 43 
LRA 287, 289. (5) It has been held, 
however, that under an organic act 
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the court of common pleas and of all inferior courts 
were brought under the review of the court of 
king’s bench, for revision and correction, by writ 
of error, writ of certiorari, or writ of false judg- 
ment. The remedy by appeal, which was unknown 
to the common law, was employed for the review 
of causes in equity, ecclesiastical, and admiralty 
Now, both in England and in the 
United States, the whole matter of appellate review 
is regulated almost entirely by the statute law.?° 

[§ 3] 2. Power of Legislature to Regulate. 
the absence of constitutional limitation, the legisla- 
ture may prescribe the mode and specify the man- 
ner in which a cause shall be brought up from the 
lower court to the appellate court for review.1! But 
if the constitution prescribes a particular mode of 


In 


providing that “appeals shall be al- 
lowed in all cases from the final de- 
cisions of said district courts to the 
supreme court, under such regula- 
tions as may be prescribed by law,” 
the legislative assembly of the terri- 
tory has no authority to limit the 
appellate jurisdiction and deprive 
any party of his right to be heard on 
appeal in any case. Payne v. Davis, 
2 Mont. 381, 382. 

6. Sena v. U..S., 147 Fed. 458, 78 
CCA 27 [rev 12 N. M. 397, 78° P 58]; 
Payne v. Davis, 2 Mont. 381; Machen 
v. Keeler, 11°N. M. 413;° 68 PB 93% 
Jung v. Myer, 11 N. M. 378, 382, 68 
P 933 (holding that L. [1901] ec 82, 
authorizing appeals to the supreme 
court from interlocutory orders af- 
fecting substantial rights, was in- 
valid, as being in conflict with the 
organic act, providing that appeals 
should be allowed in all cases “from 
final decisions of said district courts 
to the Supreme Court, under such 
regulations as may be prescribed by 
law’’); Archibeque v. Miera, 1 N. M. 
160; McCormick v. Walla Walla, etc., 
Ra iConuLaVashs: cb. Dii2s 

7. Janes v. Buzzard, 13 F. 
No. 17,206b, 1 Hempst. 259; 
ve Camp, 2° ila, (23: 

8. Ex p. Henderson, 6 Fla. 279. 

[a] Writ of error was the remedy 
to review judgments of the common 
pleas and other inferior courts of 
record when the proceedings were 
according to the course of common 
law. Ex p. Henderson, 6 Fla. 279 [cit 
4 Archbold Pr. 4]. See also infra § 5 
et seq. 

[b] Writ of certiorari was the 
remedy to review judgments of in- 
ferior courts when the proceedings 
were summary or different from the 
course established by the common 


Cas. 
Gordon 


law. Ex p. Henderson, 6 Fla. 279 
{cit 4 Archbold Pr. 4]. See Certio- 
rarivfencyvevts we 

{[c] Writ of false judgment was 


the remedy to review judgments of 
county courts, courts baron, and 
other inferior courts not of record. 
Ex p. Henderson, 6 Fla. -279 [cit 4 
Archbold Pr. 4]; Coke Litt. 288. 

9. Wingfield v. Neall, 60 W. Va. 
106, 54 SE 47, 116 AmSR 882, 10 
LRANS 443, 9 AnnCas 982. And see 
infra § 28 et seq. 

10. See statutes of the United 
States and of the several states. 
In the United States, although there 
is a great diversity in the statutes, 
so that the statement will not bea 
true of each of the states, but only 
of the United States as a whole, the 
above mentioned remedies all exist 
in a modified form and, in addition, 
there are a number of special statu- 
tory proceedings. See infra § 6 et seq, 
29 et seq, 43 et seq. See also Audita 
Querela [4 Cye 1058]; Certiorari [6 
Cye 7301; Criminal Law [12 Cyc 792]; 
Equity [16 Cyc 18]; Habeas Corpus 
[21 Cyc 335]; Review [34 Cyc 1695]. 

11. U. S.—John y. Paullin, 231 U. 
So b88 184. SCt L785 58 Wy Ped Al3si 
(power of state legislatures). ; 

Ariz.—Miami Copper Co. vy. Strohl, 
14 Ariz. 410, 130 P 605. 
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review, it is not within the power of the legislature 
to provide a different remedy; and regulations in 
conflict with the constitution are invalid.” 
der constitutional restrictions and provisions recog- 
nizing the different departments of government, the 
legislature cannot regulate the practice of the su- 
preme court or direct the mode of enforcing its de- 
Where, however, the constitution gives to 
every party aggrieved the right of appeal, the right 
is to be exercised subject to the regulations of law 
and to the rules and practice of the court.14 
a constitutional provision which gives a supreme 
sourt appellate jurisdiction under such regulations 
and limitations as may be prescribed by law does 
not have the effect of defining the class of cases in 
The legislature may 
specify the mode and manner in which causes may 


erees.1? 


which a review may be had.?® 


be brought up for review, where 


merely confers appellate jurisdiction upon a court,*® 
or provides that final judgments may be brought 
into the supreme court by writ of error or appeal in 


Ark.—Wadkins v. Merchants’ Bank, 
96 Ark. 465, 132 SW 218; St. Louis, 
etc., R. Co. v. Mathis, 76 Ark. 184, 91 
SW 763, 113 AmSR 85; Ex p. Bates- 
ville, ete., R. Co., 39 Ark. 82; O’Ban- 
non v. Ragan, 30 Ark. 181; State v. 
Jones, 22 Ark. 331; Ex p. Anthony, 
5 Ark. 358; Ex p. Woods, 3 Ark. 532; 
State v. Ashley, 1 Ark. 279. 

Cal.—In re McPhee, 154 Cal. 385, 
97 _P 878. 

Colo.—Haines v. Fearnley, 51 Colo. 
Sel gle Gn, Ee Oe 

Conn.—Bronson v. Mechanics’ 
Bank, 83 Conn. 128, 75 A 709; Matz 
v. Arick, 76 Conn. 388, 56 A 630 

Fla.—Rye v. Banks, 66 Fla. 434, 63 
S> 825. 

Ga.—Gauldin v. Shehee, 20 Ga. 531. 

Ida.—Maple V. Williams, 15 Ida. 
642, 98 P 848. 

Ill. Saylor v. .Duel, 236 Ill. 429, 
86 NE 119, 19 LRANS 377; Hart_v. 
West Chicago Park Comrs., 186 Ill. 
464, 57 NE 1036. 

Ind.—State v. Daly, 175 Ind. 108, 
93 NE 539; Amacher v. Johnson, 174 
Ind. 249, 91 NE 928; Lake Erie, etc., 
R. Co. v. Watkins, "157 Ind. 600, 62 
NE 448; Cain v. State, 36 Ind. A. 51, 
74 NE 1102. 

Mass.—Bartlett v. Slater, 183 
Mass. 152, 66 NE 6381. 

Mich. —People’s Ice Co. v. Steamer 
Excelsior, 43 Mich. 336, 5 NW 398. 


Miss.—Dismukes v. Stokes, 41 
Miss. 430. 
Mo.—Smith v. Moseley, 234 Mo. 


486, 137 SW 971; Western Tie, etc., 
Co. v. Naylor Drain. Dist. Co., 926 
VO cA 20.) 26a Pato: Owens Ve 
Mathews, 226 Mo. 77, 125 SW 1100; 
Drainage Dist. No. 4 v. Wabash R. 
Co., 216 Mo. 709, 116 SW 549; State 


v. Broaddus, 216 Mo. 336, 115 SW 
1018; Clinton v. Dugal, 1 Mo. 761. 
Mont.—Featherman v. Granite 


County, 28 Mont. 462, 72 P 972 

Nebr.—Cass County School Dist. 
No. 6 v. Traver, 43 Nebr. 524, 61 NW 
720; Furnas y. Nemaha County, 5 
Nebr. 367. 

N. J.—Townsend-v. Smith, 12 N. 
J. Eq. 350, 72 AmD 403. 

N. C.—Hawkins v. Western Union 
-Tel. Co., 81 SE 161; Norfolk, etc., R. 
Co. v. Warren, 92 N. C. 620. 

N. D.—Aneta Mercantile Co. 
Groseth, 20 N. D. .137, 127 NW 718. 

Okl.—Rip pey v. Art Wall Paper 
Mill, 27 Okl. 600, 112 P1119. 

S. D.—Underwood v. Wakefield, 27 
S. D. 397, 131 NW 399; McClain v. 
Williams, 10 S. D. 332, 73 NW 72, 43 
LRA 287, 289. 

And see other cases supra § 1; 
infra §§ 6, 30. 


Vv. 


12. Ark.—Norman vy. Curry, 27 
Ark. 440; Simpson vy. Simpson, 25 
Ark. 487; Colby v. Lawson, 5 Ark. 
303. 


Colo.—Peo: v. Richmond, 16 Colo. 
Bayo E929: 


,Sions of the Municipal Court Act, 
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And un- 
such method is 


utes; 
particular mode 


‘And | modes.?° 


diction, directed 


the constitution 
amined, in order 
ceedings may be 


Ga.—Memmler vy. Roberts, 81 Ga. 
659, 8 SH 525; Memmler v. Roberts, 
81 Ga. 351, 8 SE 525; Maxwell v. 
Tumlin, 79 Ga. 570, 4 SH 858; Pope 
v. Jones, 79 Ga. 487, 4 SE 860. 

Ill.—Devine v. Federal L. Ins. Co., 
Lowy TAZ 54. Lath s250e ibe 20 den 90 
NE 174] (holding that the practice 
and procedure in the appellate court 
in reviewing judgments of the mu- 
nicipal court is the same as _ that 
which prevails in reviewing judg- 
ments brought to the appellate court 
from other courts, and any provi- 


Hurd Rev. St. [1909] ec 37 §§ 264-330, 
to the contrary are unconstitutional 
and void as in contravention of the 
constitutional requirement of uni- 
formity in practice and procedure). 
Mo.—Blunt v. Sheppard, 1 Mo. 219. 
On hee ee v. Davis, 2 Mont. 


N. J.—Flanigan v. Guggenheim 
Smelting Co., 63 N. J. L. 647, 44 A 
fore Kitchell vy. Beach, 35 N. J. Eq. 

See also supra § 1. 

[a] Trial de novo.—Where a con- 
stitutional provision gives to a court 
only appellate jurisdiction in certain 
causes the court cannot exercise orig- 
inal jurisdiction in those causes, and 
a statute is invalid which authorizes 
a trial de novo. State v. King, 20 
Fla. 399. See also State v. Vann, 19 
Fla. 29; State v. Baker, 19 Fla. 19 
Hawes v. People, 124 Ili. 560, 17 NES 
13; Klein v. Valerius, 87 Wis. LY: Below 
NW 1112, 22 LRA 609. 

13. Ark.—Vaughn vy. Harp, 49 Ark. 
160, 4 SW 751. 

Cal.—Houston y. Williams, 13 Cal. 
24, 73 AmD 565. 

Ind.—Ex p. Griffiths, 118 Ind. 83, 
20 NE 513, 10 AmSR 107, 3 LRA 398. 

N. J.—Clapp v. Ely, 27 N. J. L. 622 
(requiring for reversal concurrence 
of a majority of the members of the 
court competent to sit on the hearing 
and decision of the case). 

N. C.—Herndon v. Imperial F. Ins. 
Co.,-111 N. C. 384, 16 SE 465, 18 
LRA 547 (holding that since the su- 
preme court is an organic branch of 
the state government and not bound 
by acts of the legislature undertak- 
ing to regulate its rules of practice, 
a statute, Code § 966, cannot be al- 
lowed to give the losing party an 
absolute right to a rehearing and to 
have his petition considered by the 
whole court, contrary to its rule 
governing the practice in such 
cases). 
pg ona eek eeD v. Barnes, 2 Lea 

See also Courts [11 Cyc 702 et seq]. 

{a] Requiring decisions to be in 
writing.— Vaughn v. Harp, 49 Ark. 
160, 4 SW 751; Houston v. Williams, 


such manner as may be prescribed by law.1? 
rule, when the legislature prescribes the method for 
the exercise of the right of appeal or supervision, 


13 Cal. 24, 73 AmD 565. See also 
Speight v. People, 87 Ill. 595. 


[§§ 3-5 
kis a 


exclusive, and neither court nor 


judge, even with the consent of the parties,!® may 
modify it without express statutory authority, and 
then only to the extent specified.?® 
depends of course upon a construction of the stat- 
and a statute giving a right of review in a 


This, however, 


does not necessarily exclude other 


[§ 4] ©. Origin, Nature, and Scope of Remedies 
—l. Writ of Error—a. Definition. 
is a writ issued out of a court of competent juris- . 


A writ of error 


to the judges of a court of record 


in which final judgment has been given, and com- 
manding them to send the record to the court of 
appellate jurisdiction therein named, to be ex- 


that some alleged error in the pro- 
corrected.*1 


[§ 5] b. Origin and Existence of the Writ—(1) 


{b] Requiring preparation of syl- 
labus of each opinion.—Griffin “ 
State, 119 Ind. 520, 22 NE 7; Ex 
Griffiths, 118 Ind. 83, 20 NE 513, 15 
AmSR 107, 3 LRA 398. 

14. Townsend vy. Smith, 12° N.Je 
Eq. 350, 72 AmD 403 (holding that a 

le which denied the right of appeal 
o a party making default in the 
court below did not conflict with the 
constitutional guaranty). 

15. McClain v. Williams, 10 S. D. 
332, 73 NW 72, 43 LRA 287, 289. 

16. Widber v. San Joaquin County 
Super. Ct., 94 -Gal. 430,929 P 870% 
Sherer v. Lassen County Super. Ct., 
94 Cal 3545 295 P S7165 Sacramento, 
ete. Re Colp “vi Harlan, 24 Cal. 334; 
Haight v. Gay, 8 Cal. 297, 68 AmD 

17. Norman v. Curry, 27 Ark. 440; 
Simpson v. Simpson, 25 Ark. 487. 
And see Sherer v. Lassen County 
Super: Ct. 94 Cal: 354) 29% P-"716: 
Lake Erie, ete., R. Co. v. Watkins, 
157 Ind. 600, 62 NE 443; Featherman 
v. Granite County, 28 Mont. 462, 72 
i 972; McClain v. Williams, 10 $.°-D: 
BeyAs 73 NW 72, 43 LRA 287, 289. See 
supra § 1. 

i8. Consent of parties sce infra 
§§ 125, 126. 

19. U. S.—Walker v. Dreville, 12 
Wall. 440, 20 L. ed. 429; Ballance v. 
Forsyth, 31 How. 389, 16 L. ed. 143; 
Kelsey v. Forsyth, 31 How. 85, 16 
Led. 32; U.'S. v. Curry, 6 How. 106, 
12° 1D. ed. 363; Barry v. Mercein, 5 
How. 103, 12 L. ed. 1030 Price va". 
S., 169 Fed. T91;°95 orev. 257; Stevens 
v. Clark, 62 Fed. 321, 10 CCA 879. 
ee Ark.—Norman v. Curry, 27 Ark. 

Cal.—Haight v. Gay, 8 Cal. 297, 68 
AmD 323. 


Colo.—Willoughby v. George, 4 
Color 2: 
Tll.—Peak v. Peo., 76 Ill. 289; Hall 


v., Thode, -75-=1ll.> 1733) Hmersen ty: 
Clark, 3 Ill. 489. 

Iowa.—Home Sav., ete., Co. 
County, 121 Iowa ik 95 
re Bresee, 82 Iowa 573, 48 NW 991; 
Chicago, etc., R. Co. v. "Dey, 76 Iowa 
278, 41 NW 17; Simonson v. Chicago, 
etc Gk Cos 48 Towa 19; Westbrook 
Vv. Wicks, 36 Towa 382. 
ga —Reynolds v. Rowland, 12 KyL 

Mich.—People’s Ice Co. v. Steamer 
Excelsior, 43 Mich. 336, 5 NW 398. 

N. C.—Wadsworth v. Davis, 63 N. 
Cxe251 

Ont.—Deacon v. Kemp Manure 
Spreader Co., 15 Ont. L. 149, 9 OntWR 
965, 10 OntWR 577. 

See also infra §§ 6, 30. 

20. See infra § 6 et seq, 30, 382. 

Election of remedies see infra § 
86 et seq. 

Existence of other remedy for re- 
view see infra § 78 et seq 

21. MacLachlan  v. WeLavehlin, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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In General. 


[§ 6] 


126 Ill. 427, 430, 18 NE 544. And see 
Allen v. Savannah, SRGare 23805. 2008 
Hart v. West Chicago Park Comrs., 
186 Ill. 464, 477, 57 NE 1036 (per 
Magruder, iis dis. op.); Beatty v. 
Chapline, 2 Harr. & J. (Md.) 7; Com- 
stock v. Van Schoonhoven, 3 HowPr 
CN. Y.). 258, 259;  -Longworth -v. 
Sturges, 4 Oh. St. 690, 708; Gibbs v. 
Belcher, 30 Tex. 79, 84; 
Knott, 3 Utah 436, 24 P 759. 
[a] Other definitions.— (1) “A 
commission from the government to 
certain judges, . enabling them to 
revise the proceedings of an inferior 
court.” Foute v. State, 3 Hayw. 
(Tenn.) 98, 100. (2) A process is- 
sued out of chancery ‘‘to remove the 
record from an inferior to a superior 
court... with a commission to the 
Judges of the reversing tribunal to 
examine the proceedings, and to af- 
firm or reverse the judgment -ac- 
cording to law.’ Gibson vy. Rogers, 
2 Ark. 334. See Jaques v. Cesar, 2 
Saund. 100, 85 Reprint 776. And see 
Lowe v. Morris, 13 Ga. 147, 148. (3) 
“A commission by which the judges 
of one court are authorized to exam- 
ine a record upon which a judgment 
was given in another court, and on 
such examination, to affirm or re- 
verse the same according to law.” 
Cohens v. Virginia, 6 Wheat. (U. S.) 
264, 409, 5 L. ed. 257. And see Chip- 
man v. Waterbury, 59 Conn. 496, 497, 


22 A 289; McLellan v. Crofton, 6 Me. 
307, 326; Comstock v. Van Schoon- 
hoven, 3 HowPr (NS Y.) 258, 259: 


(4) A writ “in the nature of a com- 
mission to the Judges of the same or 
a Superior Court, by which they are 
authorized to examine the record on 
which the judgment was given; and 
on such examination, to affirm or re- 
verse the same according to law.” 
Gauldin v. Shehee, 20 Ga. 531, 535. 
(5) “An independent action, brought 
by writ, accompanied by a complaint 
setting out the record of the case 
resulting in the judgment complained 
of, and assigning the errors apparent 
therein as grounds for the reversal 
of the judgment.” lLippitt v. Bid- 
well, 87 Conn. 608, 610, 89 A 347. 

{[b] Writ of error coram nobis or 
coram vobis distinguished.—(1) The 
usual writ. of error, which has just 


been defined and to which the dis-7; 


cussion in this title will be limited, 
must be distinguished from the writ 
of error coram nobis and the writ of 
error coram vobis. The distinction 
between an ordinary writ of error 
and the writ of error coram nobis or 
coram vobis is that the former is 
brought for a supposed error in law, 
apparent upon the record, and takes 
the case to a higher tribunal, where 
the question is to be decided, and the 
judgment, sentence, or decree is to 
be affirmed or reversed, while the 
latter is brought for an alleged error 
of fact, not appearing upon the rec- 
ord, and lies to the same court, in 
order that it may correct the error, 
which it is presumed would not have 
been committed had ‘the fact in the 
first instance been brought to its no- 
tice. 
Le Bourgeoise v. McNamara, 10 Mo. 
A. 116 [aff 82 Mo. 189]; Roughton v. 
Brown, 53 N. C. 3938. (2) “Writs of 
error for errors in matters of fact 
do not lie to correct errors of law, 
but are confined strictly to errors of 
fact. The purpose of such writs is 
to enable the party aggrieved by a 
judgment to present to the court 
rendering such judgment, or to some 
other court to which the writ is by 
statute made _ returnable, certain 
facts, not appearing upon the record 
of the trial court, and therefore pre- 
sumably unknown to that court, 


The writ of error had its origin at the 
common law and was adopted in the United States 
as a. part of the common-law system.?? 
quently, unless the writ has been abolished by 
statute,?* it still remains as an available remedy.?4 

(2) As Affected by Legislative Enact- 


Reece v.4 


Teller v. Wetherell, 6 Mich. 46; |; 
164 Mich. 231, 129 NW 2 
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Conse- 


which, if true, show that such judg- 
ment was void or voidable. The facts 
which may be so presented by such 
a writ of error are few. They are 
limited to such facts as do not ap- 
pear of record, but are consistent 
with it, and were not presented to 
the court upon the trial of the orig- 
inal action, and which show that 
the party either had no legal capac- 
ity or no legal opportunity to ap- 
pear, or that the court had no power 
to render the judgment complained 
of.” Montville v. Alpha Mills Co., 
86 Conn. 229, 233, 84 A 933. See also 
Hubbard v. Hartford, 74 Conn. 452, 
51 A 133; Dobbs v. State, 63 Kan. 
S21) 265 Pp 658; Hadley v. Bernero, 
103 Mo. A. 549, 78 SW 64; Cruger v. 
McCracken, 87 Tex. 584, 30 SW 537; 


ang. Judgments [23 Cyc 883 et 
se : 
[ec] Certiorari distinguished.—(1) 


At common law ‘a certiorari is said 
to lie in all cases where a writ of error 
does not. ... It lies to remove in- 
dictments from inferior jurisdictions 
to the court of king’s bench for trial. 


Also to reverse the doings of in- 
ferior jurisdictions, whose powers 
are given them by statute, whose 


mode of proceeding is unknown to 
the common law, and who render 
their doings effectual, not by a judg- 
ment, technically called, but by or- 
ders to be executed in a summary 
way, such as orders for the laying 
out of highways and for the removal 
of paupers.” Huse v. Grimes, 2 N. 
H. 208, 210: (2) A writ of certiorari 
is in some respects similar to a writ 
of error, and in others dissimilar. 
The former, unlike the latter, is not 
a writ of right, and it lies where the 
proceedings sought to be revised are 
not according to the course of com- 
mon law. Inhabitants of Levant v. 
Penobscot County Comrs., 67 Me. 429, 
433. And see Bath Bridge, etc., Co. 
v. Magoun, 8 Me. 292, 293; Ewing v. 
Hollister, 7 Oh. Pt. II 138, 140... (3) 
The writ of error is the appropriate 
writ for the removal of a cause after 
judgment, while certiorari is the ap- 
propriate writ for a removal before 
judgment. Com. v. Simpson, 2 Grant 
(Pa.) 488, 439. (4) A certiorari may 
remove the record in any stage of 
the proceedings at the discretion of 
the court; error is of right and lies 


only after judgments. Drowne yv. 
Stimpson, 2 Mass. 441. See Certi- 
orart [6 Cyve-730|2) ©) .Butie has 


been held that a certiorari is a writ 
of error within the meaning of Del. 
Const. art 6 § 20, providing that no 
writ of error shall be brought upon 
any judgment but within five years 
after the rendering of the same, 
unless the person entitled to the writ 
shall be an infant. King v. Wright, 
2 Del. 135. 

Appeal and writ of error distin- 
guished see infra § 28. 

22. Colo.—Wellmuth y. Rogers, 52 
Colo. 454, 121-P 1025. 

Ill.— Peak v. Peo., 76 Ill. 289; Hard- 
ing v. Larkin, 41 Ill. 413; Langwor- 
thy v. Baker, 23 Ill. 484. 

Mich.—Hartz v. eae Cir. Judge, 


N. M.—Armijo Vv. Newer, TING Me 
854, 358, 68 P 914 [cit Cyé]. 

Tex.—Moore v. Harris, 1 Tex. 36. 

Utah.—Reece vy. Knott, 3 Utah 436, 
OM 12d. leflsys) 

[a] Since the writ exists at the 
common law, which fully explains its 
office, where the organic law of one 
of the territories of the United 
States authorizes the issuance of the 
writ, no further action by the ter- 
ritorial legislature is necessary to 
carry the provisions into effect. 
Stebbins v. Anthony, 5 Colo. 273. 


[3C.J.] 301 


ments—(a) Power to Abolish. While a writ of er- 
ror is in most cases a writ of right at the common 
law, it may be limited or altogether abolished by 
statute,?> unless the constitution forbids.?* 
writ cannot be abolished by the legislature where 
the power to issue it is by the constitution vested 


The 


[b] Since the writ did not exist 
under the civil law of Spain, the writ 
did not obtain in the territory of the 
United States where that law was 
formerly administered until the 
statutory adoption of the common 


Taw. Taylor v. Duncan, Dall. (Tex.) 
OV. 

23. See infra § 7 et seq. 

24. Ala.—lLynes vy. State, 5 Port. 


236, 30 AmD 557. 

Cal.—Ex p. Thistleton, 52 Cal. 220; 
Haight v. Gay, 8 Cal. 297, 68 AmD 
323; Middleton v. Gould, 5 Cal. 190; 
Adams v. Town, 3 Cal. 347, 

Colo.—Harvey vy. Travelers’ Ins. 
Corns eColos 354, 32, > 9355. Peosn ve 
Richmond, 16 Colo. 274, 26 P 929; 
Willoughby v. George, 4 Colo. 22. 

Ga.—Kelly v. Strouse, 116 Ga. 872, 
43 SE 280. 

Ill.—French v. Peo., 77 Ill. 531; 
Hall v. Thode, 75 Ill. 173; Langwor- 
thy v. Baker, 23 Ill. 484; Rose v- 
Choteau, 11 Ill. 167;' Jamaica v. 
Vance, 96 Ill. A. 598: 

Mich.—Mower’s App., 48 Mich. 441, 
12 NW 646. 

Nebr.—Chicago, ete, R. Co. v. 
Headrick, 49 Nebr. 286, 68 NW 489. 

See Mau v. Stoner, 14 Wyo. 183, 
83 P 218. 

[a] Applications of the rule.— 
(1) Thus a writ of error will lie ina 
proper case where no appeal or other 
reviewing remedy has been provided 
by statute. Ex p. Thistleton, 52 Cal. 
220; Middleton v. Gould, 5 Cal. 190; 
Langworthy v. Baker, 23 Ill. 484; 
Bowers v. Green, 2 [Ill]. 42 [overr 
Clark v. Ross, 1 Ill. 334] (holding 
that, where a statute allows appeals 
from judgments exceeding a certain 
amount, a writ of error will never- 
theless lie from a judgment for a 


smaller amount). See Haight v. 
Gay, 8 Cal. 297, 68 AmD 323; Wil- 
loughby v. George, 4 Colo. 22. (2) 


And where the constitution confers 
appellate jurisdiction on a court and 
the legislature authorizes the court 
to issue’all writs necessary to the 
exercise of its powers,: but provides 
no remedy by appeal, the case may 
be brought up to the court by a writ 
of error (Ex p. Thistleton, 52 Cal. 
220; Sacramento, ete., R. Co. v. Har- 
lan, 24 Cal. 334; Middleton v. Gould, 
5 Cals 190% Adams’ va Downes Cal 
247); or, in some states by certi- 
orari, as a substitute therefor 
(Rhyne v. Lipscombe, 122 N. C. 650, 
29 SH 57; State v. Lawrence, 81 N. 
Cie 522s Clark, Codex@iv, Proce Nees 
[1900] § 545). (3) Similarly, where 
the supreme court is by the consti- 
tution invested with appellate juris- 
diction in all cases where the matter 
in dispute exceeds a certain amount, 
and is authorized to issue process 
necessary to the*exercise of this 
jurisdiction, the writ of error—or 
certiorari, where used as a substi- 
tute—is a proper and necessary writ 
in every case where no other re- 
viewing process has been authorized 
by statute to carry out the constitu- 
tional provision. Adams y. Town, 


3 Call 247: 

25. Peo. v. Richmond, 16 Colo. 274, 
26 P 929; Willoughby v. George, 4 
Colo. 22; Castle v. Kapiolani, 16 
Hawaii 33; Hart v. West Chicago 


Park Comrs., 186 Tll. 464, 57 NE 1036; 


Haines v. Peo., 97 Ill. 161. See Smith 
v. Moseley, 234 Mo. 486, 137 SW 
Side 

26. Harrison vy. Tradee, 27 Ark. 
59; Wellmuth v. Rogers, 52 Colo. 
454, 121 P 1025; Martin v. Simpkins, 
20 Colo. 438, 38 P 1092; Baier v. 
Schermerhorn, 96 Wis. 372, 71 NW 


600; 
following notes. 


and other cases cited in the 
See also supra §§ 


L153 
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in the court,?7 and of course it cannot be abolished 
in the face of a constitutional provision to the ef- 
fect that writs of error shall never be prohibited 
But where the constitution provides that 
appeals and writs of error shall be allowed from 
certain final determinations, as may be provided by 
law, whether the remedy is by appeal or writ of 
error depends upon the legislature;*? and where 
the constitution makes provision for a writ of er- 
ror, but uses the term, not in its strict, technical, 
common-law sense, but to designate the process by 
which cases are brought up for appellate review, it 
does not have the effect of preserving the common- 


by law.?§ 


law writ.®° 


[§ 7] 


27. Harrison vy. Tradee, 27 Ark. 
59; Martin v. Simpkins, 20 Colo. 438, 
38 P 1092. 

[a] Proceeding not within consti- 
tutional provision.—But it has been 
held that Const. art 6 § 238, providing 
that “writs of error lie from the 
supreme court to every final judg- 
ment of the county court,’ has no 
application to a proceeding which 
originates in the county court, but 
which is tried de novo in the dis- 
trict court, the judgment of the 
county court having been superseded 
by the one rendered by the district 


(b) Statutes Abolishing Writ. The writ 
has sometimes been abolished by statute, in which 
case of course this remedy is no longer available.*+ 
The statute may abolish the writ in express terms,°? 
or it may do so by necessary or reasonable implica- 
tion,?> as where the statute regulating the mode of 


edy.34 
[§ 8] 


appellate review in certain cases expressly provides 
that the remedy so provided shall be the only rem- 


(c) Statutes Providing Different Remedy. 
While the statutory remedy in the nature of an ap- 
peal has considerably limited the use of writs of 
error in the United States,°> there is some conflict 
of opinion as to whether a statute which merely 
authorizes an appeal or other remedy has the effect 
of doing away with the writ of error. According to 
one line of cases the new remedy is merely cumula- 
tive, and the writ of error is still available.** 
in some jurisdictions the courts have held that, con- 


But 


. sidering the immeasurable advantages which the 


mento, ete:, R. Co. v. Harlan, 24 Cal. 
334; Haight v. Gay, 8 Cal. 297, 68 
AmD 323; Willoughby v. George, 4 
Colo. 22; Smith v. Cheek, 50 N. C. 
213; Wike v. Lightner, 1 Rawle (Pa.) 
289. But in Willoughby v. George, 
supra, it is intimated that, if it is 
possible for a case to occur not fall- 
ing within the cases described in the 
act as appealable, a different -view 
may be taken as to such case. 

85... North Missouri (“K.) Co: sy¥. 
Parks, 34 Mo. 159. 

36. Colo.—Wellmuth v. Rogers, 52 
Colo. 454, 121 P 1025. 


statutory remedy by appeal affords in comparison 
with the writ of error, a statute which gives the 
remedy by appeal, although it does not say that that 
shall be the only reviewing remedy,?? must be 
deemed to have taken away by reasonable implica- 
tion *S the remedy by writ of error,®® except in 


dismissed merely because plaintiff in 
error had another remedy by appeal 
and certificate of the trial judge. 
Baier v. Schermerhorn, 96 Wis. 372, 
71 NW 600. 

.87. See supra § 7. 

38. Perkins v. Bangs, 206 Mass. 
408, 92 NE 623; Peck v. Hapgood, 10 
Metc. (Mass.) 172; Day -—v. Laflin, 6 
Metc. (Mass.) 280. 

{a] The implication must. be 
reasonable.—(1) Wellmuth vy. Rog- 
ers, 52 Colo. 454, 121 (Pr 1025:-.and 
other cases infra. (2) Thus, while a 
statute which provides for an appeal 


court. Jones v. Learned, 26 Colo. Ill—Haines v. Peo., 97 Ill. 161;/in the broadest form, vacating the 
424, 57. P 705. Langworthy v. Baker, 23 Ill. 484;| entire judgment and opening the case 

283. Baier v. Schermerhorn, 96] Bowers v. Green, 2 Ill. 42. wholly for trial on its merits, may 
Wis. 872, 71 NW 600; Buttrick v. Mass.—Horton v. Wilde, 8 Gray|have the effect of doing away by 
Roy, 72 Wis. 164, 39 NW 345 (both | 425; Henderson v. Adams, 5 Cush.| reasonable implication with the com- 
of which cases construe Const. art 1/610; Day v. Laflin, 6 Metc. 280. mon-law remedy by writ of error, it 

it Nebr.—Bannard v. Duncan, 65]has been held that a statute which 


29. Kingsbury v. Sperry, 119 Ill. 
279; 10 “NE 8).5 
30. Gauldin v. Shehee, 20 Ga. 531. 
31. Ariz—Desmont  v. Navajo- 
Apache Bank, etc., Co., 15 Ariz. 277, 
1I3STEV20. 


Nebr. 719, 90 NW 947; Smith v. Gib- 
son, 25 Nebr. 511, 41 NW 360; White 
v. Blum, 4 Nebr. 555. 
Tex.—Eppstein v. Holmes, 64 Tex. 
560; ._Doty v. Moore, 16. Tex. 591; 
Chrisman y. Miller, 15 Tex. 159; Mc- 


provides for an appeal for error in 
matter of law apparent on the rec- 
ord, since the remedy is limited in 
its purpose and extent and is 
merely a more convenient and simple 
method of reserving questions of law 


Ind.—Hornberger v. State, 5 Ind.| Fadden v. Lockhart, 7 Tex. 573;]in certain cases than by resorting to 
200. Kruegel v. Cobb, (Civ. A.) 124 SW Ja bill of exceptions, does not have 
N. C.—Smith v. Cheek, 50 N. C.| 723; Gordon vy. McCall, (Civ. A.) 56] the effect of doing away with the 
213. SW 219. ‘ remedy by writ of error, which is 
S. D.—Madison v. Horner, 15 S. D. See also infra § 86. given by an earlier statute. Peck v. 


359, 89 NW 474. 


[a] For example, in early Massa- 


Hapgood, 10 Mete. (Mass.) 172; Day 


Tex.—Alford v. Rieves, 36 Tex.| chusetts cases it was held that a|v. Laflin, 6 Mete. (Mass.) 280. See 
105. writ of error would lie to reverse a|}also Henderson vy. Adams, 5 Cush. 
And see cases cited in the follow-| judgment on an award of arbitrators, | (Mass.) 610. (3) And where a 
ing notes. under a statute, notwithstanding the| statute which secures the right of 
32. See statutes of the several| fact that another statute gave a rem-|appeal in a particular case evidently 
states. And see Whitney v. Spring|edy by appeal. Horton v. Wilde, 8|uses the word “appeal” to denote 
River Power Co., 81 Kan. 174, 105|Gray (Mass.) 425; Henderson’ v.|the nature of appellate jurisdiction, 
P2238. _ |Adams, 5 Cush. (Mass.) 610; Day v.| without regard to the particular 
33. Cal.—Widber v. San Joaquin) Laflin, 6 Metce. (Mass.) 280. And| mode by which a case is transmitted 


County Super. Ct., 94 Cal. 430, 29 
P 870 


Colo.—Willoughby v. George, 4 


where an appeal is given in cases in 
which the jurisdiction of the in- 
ferior court is exercised according to 


from one tribunal to another, the 
statute does not have the effect of 
doing away with the remedy by writ 


Colo. 22. the course of+the common law, thejof error. Magee v. Chadoin, 44 Tex. 
T).— Hall v.. Thode, -75° 1ll: 173. remedy by appeal is merely cumula-| 488. 
Me.—Howard v. Hill, 31 Me. 420. tive. Anderson v. Steger, 173 Il. 39. Cal.—Widber v. Superior Ct. 
Md.—State ‘v. Baston Social, ete.,|112, 50 NE 665; Haines _v. Peo., 97|94 Cal. 430, 29 P 870; Haight v. Gay, 

Club, 72 Md. 297, 20 A 242. Ill. 161; Hyde Park v. Dunham, 85] 8 Cal. 297, 68 AmD 323. 
Mass.—Bartlett.- v.  Slater;.., 183.) Ill.) 569; Peak w.;Peo... 76 Till. .-289; Ill—Hall v. Thode, 75 Ill. 173 

Mass. 152, 66 NE 631: Monk v. Guild, | Hall v. Thode, 75 Tl. 173; Unknown} (construing a statute authorizing 

8 Mete. 872; Savage v. Gulliver, 4] Heirs v. Baker, 23 Ill. 484; McClay| remedy by appeal in election con- 

Mass. 171. v. Norris, 9 Tll. 870; Greenup v. Por-| tests); Haines v. Cearlock, 95 T1l. 
Mo.—Kehler v. Walls, 118 Mo. A.| ter, 3 Ill. 417; Bowers v. Green, 2]A. 203. , 

384, 94 SW 760. Til. 42. ; Me.—Lord v.- Pierce, 33 Me. 350; 
N. H.—Medcalf v. Swett, 1 N. H. [b] Equitable actions.—(1) In|} Howard v. Hill, 31 Me. 420. 


338. 
N. C.—Smith v. Cheek, 50 N. C. 


Nebraska the remedy by appeal was 
not exclusive in equitable actions, 


Md.—State v. Easton Social, etc, 
Club, 72 Md. 297, 20 A 242 (constru- 


213. but the final order or decree might be | ing a statute authorizing remedy by 

Pa.—Wike v. Lightner, 1 Rawle] reviewed on error. Bannard y. Dun-|appeal-in proceedings to forfeit char- 
289. can, 65 Nebr. 179, 90 NW_947; Chi-|ter of corporation). 

S. D.—Madison vy. Horner, 15 S. D.| cago, ete., R. Co. v. Cass County, 51 Mass.—Perkins  v. Bangs, 206 
359, 89 NW 474 (no writ of error in| Nebr. 369, 70 NW 955; Beatrice Paper | Mass. 408, 92 NE 628; Bartlett v. 
civil actions). Co. v. Beloit Iron Works, 46 Nebr.| Slater, 183 Mass. 152, 66 NE 631; 

Tex.—Livingston v. State, 70 Tex.| 900, 65 NW 1059; Smith v. Gibson,| Ellis v. Bullard, 11 Cush. 496; Monk 


393, 11 SW 115. 

Statute providing different remedy 
see infra § 8c. 

Statute changing name of remedy 
see infra § 9. 

34. Widber v. Joaquin County Su- 
per. Ct., 94 Cal. 430, 29 P 870; Sacra- 


25 Nebr. 511, 41 NW 360; Baldwin v. 
Foss, 16 Nebr. 298, 20,NW _ 348; 
White v. Blum, 4 Nebr. 555. (OD) 
The same is true in New Mexico. 
Farish v. New Mexico Min. Co., 5 
N.-M,, 234,24 .P. 82) 

[cl] A writ of error will not be 


v. Guild, 3 Metc. 372; Gay v. Rich- 
ardson, 18 Pick. 417; Smith vy. Rice, 
11_ Mass. 507; Champion'yv. Brooks, 
9. Mass. 228; Jarvis v. Blanchard, 6 
Maes, 4; Savage v. Gulliver, 4 Mass. 

Mo.—Dunlap v. Weber Gas, etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


— 


§§ 8-11] 


cases where the aggrieved party, without any laches 
on his part, could not avail himself of an appeal.*? 
Where, however, the same statute provides both for 
the remedy by appeal and by writ of error, the rem- 


edies are concurrent.‘ 


[§ 9] 


[§ 10] 
and answers a twofold purpose. 


to the superior court, and also: as 


the judges of such superior court to examine the 
record, and to affirm or reverse the judgment ac- 


cording to law.‘ 
[§ 11] (2) A Writ of Right. 


Co., (A.) 94 SW 761; Kehler v. Walls, 
118 Mo, A. 384, 94 SW 760. 

N. H.—Peebles, v. Rand, 43 N. H. 
337 (construing a statute establish- 
ing remedy by summary proceedings 
by exceptions); Medcalf v. Swett, 1 
N. H. 338. 

S. D.—Madison y. Horner, 15 S. D. 
359, 89 NW 474. 

Tex. —Tivingston v. State, 70 Tex. 
393, 11 SW 115 (construing a statute 
providing remedy by appeal for re- 
view of quo warranto proceedings). 

See Elliott v. Sanderson, 1 Penr. & 
W. (Pa.) 74; Lindsay v. Allen, 112 
Tenn. 637, 82 SW 171. 

See also infra § 86. 

{a] In TIllinois a writ of error 
will not lie from the supreme to the 
probate or other inferior court in 
cases where an appeal from the judg- 
ment is allowed to the circuit court. 
Ennis v. Ennis, 103 Ill. 95; Haines v. 
Peo., 97 Ill. 161; Holden v. Herkimer, 
oa Ti. 258; Hobson v. Paine, 40 Il. 


[b] Judgments otherwise unre- 
viewable.—Where a statute author- 
izes an appeal only from judgments 
unreviewable except by statute, a 
writ of error does not lie under.a 
general statute providing for review 
by writ of error. Young v. Hudson, 
99 Mo. 102, 12 SW 632; Wirt v. Dinan, 


41 Mo. A. 236; Duncan v.- Forgey, 
25 Mo. A. 310. 
40. Haines v. Cearlock, 95 Ill. A. 


203; Barnett v. State, 86 Me. 198; 
Jewell v. Brown, 33 Me. 250; Howard 
v. Hill, 31 Me. 420; Thayer v. Com., 
12 Mete. (Mass.) 9; Monk v. Guild, 
3 Mete. (Mass.) 373; Smith v. Rice, 
HAS Mass: V507 Walier “v." Hart, 11 
Mass. 300; Putnam v. Churchill, 4 
ass. 516; State v. Lawrence, 81 N. 
C. 522. 

[a] For example,*a writ of error 
has been allowed from a judgment 
by default (Jewell v. Brown, 33 Me. 
250; Skipwith v. Hill, 2 Mass. 385), 
and it has been held that since an 
infant cannot appeal, where a judg- 
ment has been rendered against an 
infant, a writ of error will lie 
(Valier v. Hart, 14. Mass.’ 300) So 
where a judgment has been rendered 
against a defendant who had not re- 
ceived due notice of the suit, and 
therefore had no opportunity to ap- 
peal, it has been held that he may 
maintain a writ of error (Gay v. 
Richardson, 18 Pick. (Mass.) 417; 
Arnold v. Tourtellot, 13 Pick. (Mass.) 
172; Peebles v. Rand, 435N.) Hi. -337), 
or- certiorari, as a substitute where 
the writ of error has been abolished 
(State v. Lawrence, 81 N. C. 522). 
And see Haines v. Cearlock, 95 III. 
A. 203 (where a party had no notice 
of proceedings against him). 

41. Clark v. Beach, 6 Conn. 142 
(holding that in such a case writ of 
error is not restricted, in its appli- 
cation, to cases in which an appeal 
does not lie). 

42. Rand vy. King, 134 Pa. 641, 19 
A 806. And see Laird’s App., 2 Pa. 
Super. 300. 

43. Lynes v. State, 5 Port. (Ala.) 


(d) Statutes Changing Name of Remedy. 
The writ of error is not abolished by a statute 
which merely changes the name of the remedy.*? 

c. Nature of Writ—(1) In General. 
writ of error at common law is an original writ 
It acts as a writ 
of certiorari to remove the record from the inferior 


‘APPEAL AND ERROR 


The 


a commission to 
and by statute, 


At common law, 


1236, 239, 30 AmD 557; Gauldin v. 
Shehee, 20 Ga. 531, 535; Allen v. 
Savannah, 9 Ga. 286, 292; Jaques v. 
Cesar, 2 Saund. 100, 85 Reprint 776; 
and other authorities infra note 44. 

44. Jaques v. Cesar, 2 Saund. 100, 
85 Reprint 776. 

[a] The writ of error is “an 
original writ, issuing out of Chan- 
cery; and lies where a party is ag- 
grieved by any error in the founda- 
tion, proceeding, judgment, or execu- 
tion of a suit, in a court of record; 
and is in the nature of a commission 
to the judges of the same or a su- 
perior court, by which they are au- 
thorized to examine the record, upon 
which judgment was given, and on 
such examination to affirm or reverse 
the same, according to law.” 2 Tidd 


Pr. 1134. To same effect Cohens v. 
Virginia, 6 Wheat. (U. S.) 264, 5 
L. ed. 257; Lynes v. State, 5 Port. 


(Ala.) 236, 30 AmD 557; State Bank 
v. Ruddell, 10 Ark. 123; Caviness v. 
Peo., 27 Colo. 283, 60 P 565; Kelly v. 
Strouse, 116-Ga. 872, 43 SEH 280; 
Gauldin v. Shehee, 20 Ga. 531, 535; 
Allen v. Savannah, 9 Ga. 286; Welsh 
v. Brown, 42 N. J. L. 323; Yates v. 
Peo., 6 Johns. (N. Y.) 3387; Bacon 
Abr. tit. Error; Coke Litt. 288b. See 
also supra § 4 

{b] Quashal does not affect certi- 
orari.If the record be properly de- 
scribed, the certiorari part of the 
writ is good and the record is re- 
moved and will remain in the su- 
perior court, although the writ is 


quashed. Welsh v. Brown, 42 N. J. 
Rime ase 
eat Ark.—Gibson vy. Rogers, 2 Ark. 


Cal.—Ex p. Thistleton, 52 Cal. 220. 

Fla.—MeclIver v. Marshall, 24 Fla. 
42: Weiskaph v. Dibble, 18 Fla. 22. 
And see Orlando First Nat. Bank v. 
King, 36 Fla. 25, 18 S 1. 

Tll.—Granat v. Kruse, 213 Ill. 328, 
72 NE 744; Singer, etc., Stone Co. v. 
Hutchinson, 176 Ill. 48, 51 NE 622; 
Anderson vy. Steger, 173 Ill. 112, 50 
NB 665; McIntyre v. Sholty, 139 Il. 
171, 29 NE 43: Haines v. Peo., 97 Ill. 
161; Peak v. Peo., or OU 389; Hall 
Vv. Thode, /ise aul) 1738; Harding v. 
Larkin, 41 Ill. 4138; Langworthy v. 
Baker, 23 Ill. 484; McClay v. Norris, 
9 Ill. 370; Bowers v. Green, 2 Ill. 42; 
McDowell v. Jones, 116 Ill. A. 13; 
Steward v. Parsons, 112 Ill. A. 611. 

Towa.—Burge v. Burns, Morr. 287. 

Md.—Ringegold’s Case, 1 Bland 5. 

Mass.—Thayer v. Com., 12 Mete. 
9; Drowne v. Stimpson, 2 Mass. 441; 
Pembroke v. Abington, 2 Mass. 142; 
Skipwith v. Hill, 2 Mass. 35. 

Tat. ae. v. Woodley, 5 How. 
484. 

Mo.—Calloway v. State, 1 Mo. 211. 
See Smith v. Moseley, 234 Mo. 486, 
137 SW 9741. 

N. H.—Tandy v. Rowell, 54 N. H. 
ieee Rochester v. Roberts, 25 N. H. 
9 


N. J.—Anonymous, 16 N. J. L. 271. 
N. Y.—Peo. v. Tweed, 67 Barb. 496; 
Scott v. Craig, 1 Wend. 35; Van Ant- 
werp v. Newman, 4 Cow. 82, 15 AmD 
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and generally under the constitutions and statutes, 
a writ of error is of right, 
justitie,*® and may be obtained by any person en- 
titled to it, in the same way as he may, upon com- 
pliance with the prescribed requirements, sue out a 
summons in an ordinary action;*® and it may be 
sued out in all cases where it is applicable, irrespec- 
tive of the age of plaintiff in error,*” the nature of 
the relief sought,*® or the amount involved,*® nor is 
notice of the appheation therefor or a formal allow- 
ance required, unless a statute so provides, as a 
condition precedent to its issuance.°° 
writs of error are writs of right at common law 


grantable ex debito 


But while 


they are issuable subject to such 


constitutional regulations as may be prescribed by 
the legislature.®+ 
of right in a proceeding prosecuted, not according 


And a writ of error is not a writ 


340; Yates v. Peo., 6 Johns. 337; 
Hartshorne v. Sleght, 3 Johns, 554. 
ren C—Haughton vy. Allen, 1 N. C. 

Porto Rico.—Zurrinach vy. Aran, 
5 Porto Rico 33; Munich v. Valdes, 
4 Porto Rico Fed. 98. 

Tenn.—Ridgely v. Bennett, 13 Lea 
206; Mowry v. Davenport, 6 Lea 80; 
Caldwell v. Hodsden, 1 Lea 305; 
Spurgin v. Spurgin, 3 Head 23. 

Tex.—Doty v. Moore, 16 Tex. 591. 

Utah.—Reece v. Knott, 3 Utah 436, 
24. P 759. 

Wis.—Baier v. Schermerhorn, 96 
Wis. 372,.71 NW ‘600; arelce v. 
Roy, 72 Wis. 164, 39 Nw 3 

Eng.—Reg. v. Paty, 2 Rate 503, 91 
Reprint 431; Jaques v. Ceesar, 2 
Saund. 100 note 1, 85 Reprint 116: 
Crosby’s Case, 3 Wils. CG. P. 188, 95 
Reprint 10055) 2°nidd Prosidtcas 


46. Ridgely v. Bennett, 13 Lea 
(Tenn.) 206 
[a] Bond not required.—Accord- 


ingly, no bond can be required of 
the plaintiff in error as prerequi- 
site to suing out the writ of error, 
unless a statute so prescribes. Flor- 
ida Orange Hedge Fence Co. v. Bran- 
ham, 27 Fla. 526, 8 S 841; Melver v. 
Marshall, 24 Fla. 42, Ss ; 
Stephens v. Hood, 17 Miss. 75; Tom- 
bigbee R. Co. v. Bell, 12 Miss. 685. 

[b] Superseding.—So, where it is 
of right, the writ cannot be revoked 
or superseded after it has been once 
formally granted. Yates v. Peo., 6 
Johns. (N. Y.) 337. 

47. McClay v. Norris, 9 Ill. 370 
(where it was objected that the writ 
did not lie at the suit of an infant, 
and it was said: “Our opinion of 
the right of any person, whether in- 
fant or adult, to prosecute a writ of 
error in this court is founded upon 
the fact that it is a ‘writ of right,’ | 
and lies in all cases unless prohibited 
by some statute or inflexible rule of 
law’). See also Haines vy. Peo., 97 
Ill. 161; Ridgely v. Bennett, 13 Lea 
(Tenn.). 206. 

48. Ridgely v. Bennett, 13 Lea 
(Tenn.) 206; Caldwell v. Hodsden, 1 
Lea (Tenn.) 305. 

49. Haines v. Peo., 97 Ill. 161; 
Bowers v. Green, 2 Ill. 42 [overr 
Clark v. Ross, 1 Ill. 334]. 

50. Mowry v. Davenport, 6 Lea 
(Tenn.) 80; Caldwell v. Hodsden, 1 
Lea (Tenn.) 305; Spurgin v. Spur- 
gin, 3 Head (Tenn.) 23. See infra 
§ 1089 et seq. 

51. Colo.—Martin v. Simpkins, 20 
Colo. 438, 38 P 1092; Peo. v. Rich- 
mond: 16 Colo. 280, 26 P 929. 

Fla.—Rye Vv. Banks, 66 Fla. 434, 63 
S 825. 

Tll.— Peak v. Peo., 76 Ill. 289; Un- 
known Heirs v. Baker, 23 Ill. 484. 

Mo.—Smith vy. Moseley, 234 Mo. 
486, 137 SW 971. 

N. H.—Rochester 25 
IN] E49 53 

N. C.—Haughton vy. Allen, 1 N. C. 
277. 

See supra §§ 2, 6. 

[a] Regulations by supreme court. 
—The supreme court, in the absence 


v. Roberts, 
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to the course of the common law, but under a spe- 


cial statute.®? 


[§ 12] 


[§ 13] 


of statutory regulations, may devise 
regulations for the issuance of the 
writ in cases where the right to the 
writ is preserved by the constitu- 
tion of the _ state. Harrison v. 
Tradee, 27 Ark. 59. 

{b] In the federal courts the al- 
lowance of a writ of error is a mat- 
ter for judicial determination upon 
a consideration of the sufficiency of 
the grounds for the writ stated in 
the petition and assignment of er- 
rors. Simpson v. Denver First Nat. 
Bank, 129 Hed. 257, 63 CCA. 371. 

52. Loomis v. Hodson, 224 Ill. 147, 
79 SEN 2590) [ati 9222) bllsy “ACs aor] '5 
Sweeney v..Chicago Tel. Co., 212 Ill. 
475, 72 NE 677; Hart v. West Chi- 
cago Park Comrs., 186 Til. 464, 57 
NE 1036. See infra §§ 18, 24. 

53. U. S.—Fitzpatrick v. Graham, 
119-FBed:- 353, 1354, 56 CCA.95; Sharon 
v. Hill, 26 Fed. 337. But see Na- 
tions v. Johnson, 24 How. 195, 16 
L. ed. 628 (referred to in the follow- 
ing note). 

Ala.—Gregg v. Bethea, 6 Port. 9. 

Cal.—Widber v. 
Super. Ct., 94 Cal. 430, 29 P 

Colo.—Rudolph v. Rudolph, 50 
Colo. 248, 114 P 977; Ohio-Colorado 
Min., etc., Co. Vv. Elder, 47 Colo. 63, 


99 P 42; Haley v. Hilliott, 20 Colo. 
199, 37 Pp Pi eae v. Gully, LSICOLOS 
604, .22°P 95 Webster v. Gaff, 6 


Colo. 475; Willowchby Vv. George, 5) 
Colo. 80; Wise v. Brocker, 1 Colo. 
550; Western Union Tel. Co. v. Gra- 
ham, 1 Colo. 182. 

Conn. —Lippitt v. Bidwell, 87 Conn. 


608, 89 A 347; Wakefield v. Chevalier, | 


82 A 973. 

Fla.—Glasser v. Hackett, 37 Fla. 
358, 362, 20 S 532; U. S. Mutual Acc., 
ete., Assoc. v. Weller, 30 Fla. 210, 11 
S 786; State v. Mitchell, 29 Fla. 302, 
10 S 746. 

Ga.—Kelly v. Strouse, 116 Ga. 872, 
43 SE 280; Allen v. Savannah, 9 Ga. 
286. 

Til. Cass v. Duncan, 260 Ill. 228, 
103 NE 280; Hoffman v. Paradis, 259 
Tll. 111, 102 NE 253; Hopkins v. *Pat- 
ton, 257 Ill. 346, 349, 100 NE 992 
[cit Cyc]; Aldridge v. "Matthews, 257 


Ti 2025 100° NE). 5365 9:Clowryn iv. 
Holmes, 238 Ill. 577, 87 NE 303; 
Field v. Kenneweg, 218 Ill. 366, 15 


NE 986; Eau Claire Canning Co. v: 
Western Brokerage Co., 213 Ill. 561, 
73 NE 4380 [aff 115 Ill. A. 71]; Granat 
Venkruse, (ise py oeoe mcs 
Cooke v. Cooke, 194 Ill. 
536; Mitchell v. King, 187 Tl. 452, 55 
NE 637, 58 NE 310; Ames v. Ames, 
148 Ill. 321, 36 NE 110: MeIntyre v. 
Sholty, 139 Tll. 171, 29 NE 43; Inter- 
national Bank v. Jenkins, 107 Ill. 
294575104 Til. 9143 ofaff 106 .Us ‘S. -5741, 
2 SCt 1, 27 L. ed. 304]; Life Assoc. 
of America v. Fassett, 102 Ill. 315; 
Novelty Tufting Mach. Co. v. Furni- 
ture Co., 170 Ill. A..134; McDowell v. 
Jones, 116 Ill. A: 13; Waukesha 
Malleable Iron Co. y. Kingman, 96 
Till. A. 510; Lequatte v. Drury, 6 II. 
A. ite 
nd.—McCormick y. McClure, 6 

Bln cke. 466, 89 AmD 441. 

Ind. T.—Lewis v. Sittle, 7 Ind. T. 
602, 104 SW 850. 

Mich.—Van Valkenburg y. Rogers, 
17 Mich. 322. 


(3) The Commencement of a New Suit— 
(a) General Rule. The suing out of a writ of error 
is, at common law and generally under the statutes, 
the commencement of a new suit to annul and set 
aside the judgment of the court below, and not a 
continuation of the suit below to which it relates.°° 
In some jurisdictions, however, the writ of error is 
regarded rather as a continuation of the original 
suit than as a new suit or proceeding.** 

(b) Consequences of Being a New Suit. 
From the status of a writ of error as a new suit 
rather than the continuation of the-.original suit, | 


Joaquin County. 
P 870. 
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Mo.—Turner v. Edmonston, 210 
Mo. 411, 109 SW 338, 124 AmSR 739; 
St. Louis v. Butler, 201 Mo. 396, 99 
SW 1092; Macklin vy. Allenberg, 100 
Mo. 337, 13 SW 350; Barber Asphalt 
Pav. Co. v. Young, 94 Mo. A. 204, 
68 SW 107, 1115; Kroeger v. Dash, 


82 Mo. A. 332; Mathewson v. St. 
Louis, . etes JR. \Cose44 a Mow fA ons 
Pierce v. Stinde, 11 Mo. A. 364 


(where the doctrine is expressly ap- 
plied to the writ of error given by 
statute in equity cases). See also 
Kelmel v. Nine, 121 Mo. A. 718, 97 
SW 635. 

Nebr.—Clark v. Lancaster County, 
69 Nebr... 717,, 729,296 NW. 593° [cit 
Cyc]; Brabham vy. Custer County, 3 
Nebr. (Unoff.) 801, 92 NW 989. 


Nev.—State v. Preston, 30 Nev. 301,: 


96. P (985,97 P3888. 

N. J.—Axel v. Kraemer, 75 N. J. 
L. 688, 70 A 867; Hinchman vy. Cook, 
QOUN Sie La i201. 
Y.—Gormly vy. McIntosh, 22 
271; Fenno vy. Dickinson, 4 


N. C.—-Binford v. Alston, 15 N. C: 
351 although now the writ of error 
has been abolished (Clark Code Civ. 
Proc. [1900] § 545) and the remedy, 
when an appeal is not provided by 
statute or has been lost without 
laches, is by certiorari. See supra 
§ 8 note 40 [a]). 

Oh.—Levering v. Morrow County 
Nat» Bank, 8% (Oh. SG JEG 12458100 
NE 322, 43 LRANS 611, AnnCas1913 
HE 917 [eit. Cyc]; Taylor .v. Boyd, 3 


| Oh. 337, 17 AmD 603; Hays v. Olen- 


tangy Park Co., 24 Oh. 1Gir) ‘Ct 3545 
Thompson v. Gest St. Bldg. Assoc., 
13; Oh; Cire Cty 250; ° Ohh Gira Dee 68. 

Okl.—Northern Guaranty L. & T. 
Co: ve McCurtain, = 312 Oe ao 7en 2.0m 
86 ee annue v. Griffins, 26 Ok. 866, 

Tenn.—Ridgely v. Bennett, 13 Lea 
206; Wooldridge v. Boyd, 13 Lea 5s 
Mowry v. Davenport, 6 Lea 80; Squibb 
v. McFarland, 11 Heisk. 563; Spurgin 
v. Spurgin, 3 Head 23; Maskall v. 
Maskall, 3 Sneed 208; Hawkins v. 
Thornton, 1 Yerg. 146. 

Tex.—Gibbs v. Belcher, 30 Tex. 79. 
But see the cases to the contrary 
cited in the following note. 

Vt.—Barlow v. Burr, 1 Vt. 488. 

W. Va.—Perkins v. Pfalzgraff, 60 
W. Va. 121, 137, 538 SE 913 [cit Cye]; 
Wingfield v. Neall, 60 W. Va. 106, 54 
SE 47, 116 AmSR 882, 9 AnnCas 982 
and note; Dunfee v. Childs, 59 W. Va. 
225, 239, 53.SH) 209, [cit Cyc]. 

Aa —U.S. v. Salter, 1 Pinn. 278. 

Eng.—Jaques v. Ceesar, 2 Saund. 
100 note 1, 85 Reprint 776; Batchelor 
Sig a twee Re 335 101 Reprint 


2 One —Pore vy. Reilly, 29 U. Gc. © 
"54. State v. Canfield. 40 Fla. 36, 


23 S 591, 42 LRA 72; Westervelt v. 
Jones; 7 Kanw A. “70, 52. Pi 194:-Nexas 
Trunk R. Co. v. Jackson, 85 Tex. 
605, 22 SW 1030; Harle v. Langdon, 
60 Tex. 555; Moore v. Moore, 59 Tex. 
54;  Hickcock v. Bell, 46 Tex. 610; 
Hart v. Mills, 38 Tex. 518, 516 (where 
the court, referring to an argument 
of counsel that the prosecution of a 


writ of error was a new and origi- 


nal suit and not. a continuation of 


OS ea 


[$§ 11-13 


there result many important consequences. 
Thus it has been held that original 
process in error must be issued and served to bring 
the adverse parties before the court of errors.°® 

New pleadings. 
to present the appropriate issues.°* The assignment 
of errors is in the nature and in the place of a 
declaration setting forth the cause of action of 
plaintiff in error,°® to which defendant may join in 
error by an appropriate plea or demurrer.®® 

A plea in abatement is properly pleadable to the 
writ in the appellate court, ane same as in actions 
at law in trial courts.®° 

Parties and attorneys. 


New pleadings must be made up 


Mehopeh the parties in. 


the original cause, said: ‘This doc- 
trine should not be recognized in the 
state of Texas, where the affirmance 
of a judgment in the supreme court 
recognizes the vitality of the judg- 
ment from the date of its rendition 
in the district court’); Garrison v. 
Cheeney, 1 Wash. T. 489. The Texas 
cases above cited must be regarded 
as overruling the dictum to the con- 
Lotus in Gibbs v. Belcher, 30 Tex. 


[a] United States.—In Nations v. 
Johnson, 24. How. 195, 205, 16 L. 
ed. 628, the court said: “Plainly 
... there is a distinction between 
a writ of error and the original suit. 
According to the practice in this 
court, it is rather a continuation of 
the original litigation than the com- 
mencement of a new action; and 
such, it is believed, is the general 
understanding of the legal profession 
in the United States. Clarke v.- 
Mathewson, 12 Pet. 164, 9 L. ed. 1041; 
Cohens vy. Virginia, 6 Wheat. 264, 
L. ed. 257.” Compare however the 
federal cases cited in the preceding 
note. 

55. Appellate process or notice see 
infra § 1284 et seq. 

56. Taylor v. Boyd, 3 Oh. 337, 17 
AmD 603. And see Kelmel y. Nine, 
121 Mo. A. 718, 97 SW. 635. 

[a] However, (1) in Nations v. 
Johnson, 24 How. (U. S.) 195, 16 L. 
ed. 628, a writ of error was regarded 
asa continuation of the original liti- 
gation rather than the commence- 
ment of a new action, and it was 
held that notice by publication to 
bring in a defendant in error was 
valid, although it would not have 
been sufficient in the original pro- 
ceeding. (2) And in State v. Can- 
field, 40 Fla. 36, 23 S 591, 42 LRA 
72, it was held that a writ of error 
is not such a new and original suit 
as to require the same strictness and 
rigidity in the service upon defend- 
ant therein of notice of its institu- 
tion as is required at the institution 
of a new and original action, but it 
is rather a continuation of the 
original suit, and therefore a statute 
providing for constructive notice only 
of its institution and pendency does 
not violate the provision of the con- 
stitution prohibiting the deprivation 
of property without due process of 

aw. 


bye pavios ve Boyd, '3) Oh. S3ij ait 
AmD 60 
Pris State Bank v. Ruddell, 10 Ark. 

Assignment of errors see infra § 
1461 et seq. 

59. State Bank vy. Ruddell, 10 
Ark. 123: 


Pleading to Sssleuene of errors 
see infra § 1552 et seq. ° 

[a] A proceeding in error is an 
action, and the assignment of errors 
is in the nature and in the place of 
a declaration. The defendant can- 
not plead until the declaration is 
filed, nor can he plead in error until 
after assignment of errors. A plea 
in abatement of a writ in error is 
therefore properly filed after assign- 
ment of cre State Bank v. Rud- 
dell, 10 Ark. 

60. State Bank v. Ruddell, 10 Hoe 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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interest are substantially identical with the parties 
to the record below, their relative character is 
changed.°t The writ may be sued out by a new at- 
torney without obtaining a rule for change of at- 
torneys,®*? and the complainant, where he is an in- 
fant, is not required to prosecute the writ by the 
person named as next friend in the court below, but 
a different person may be selected if it is thought 
proper.® 

Application of statutes of limitation. Another of 
the consequences of a writ of error being in effect a 
new suit is that the writ comes within the applica- 
tion of the statutes of limitation.** 

Application of statutes requiring security for 
costs. And the writ has been held to come within 
the provisions of a statute requiring a: nonresident 
complainant to give security for costs. 

Effect upon rights of parties and strangers. Al- 
though there is some conflict in the decisions, it has 
generally been held that the proceeding can affect 
only parties or strangers from the service of a cita- 
tion,®® and therefore, if the successful party in a 
suit involving the title to land conveys to a bona 
fide purchaser for a valuable consideration after the 
rendition of the judgment or decree, but.before the 
issuance of a writ of error, the title of the pur- 
chaser will not be affected by the subsequent re- 
versal of the judgment or decree on a writ of error.®* 

Effect on judgment. The writ does not set aside, 
vacate, or affect the judgment of the court below 
pending the proceeding in error, unless it is made a 
supersedeas.°> Therefore, where the writ abates, 
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the judgment sought to be reviewed remains in full 
force as though the writ had never been brought.®® 

What law governs. From the fact that the suing 
out of a writ of error is the commencement of a 
new suit, it follows that the law in force at the time 
of issuing the writ determines the jurisdiction of 
the court to issue the same.?° 

A release of all actions is a bar to the prosecu- 
tion of a writ of error.” 

Liability of surety. A surety on a statutory bond 
taken for the prosecution of a suit at law is not 
bound for the costs of the appellate court, where 
plaintiff obtains judgment in the court in which 
the suit is instituted, and the judgment is afterward 
reversed on error and the cause remanded for a new 
trial. as 

Application of statutory or constitutional pro- 
visions affecting ‘‘actions’’ or ‘‘suits.’’ While the 
suing out of a writ of error is held to be the com- 
mencement of a new suit,’ it has been held in a 
number of cases that a proceeding in error is not 
within the purview of general statutes and consti- 
tutional provisions affecting ‘‘actions’’ or ‘‘suits,’’ 
unless they are expressly or by clear implication 
made applicable.“* Such a proceeding, however, 
will come within a statute if an intention to in- 
clude it appears;7® and a writ of error, when any- 
thing may be recovered or taken by way of restitu- 
tion under or in consequence of it, has been de- 
clared to be a lawful demand of one’s right, and 
therefore an action.*® 

[§ 14] d. Scope and Purpose of Writ—(1) In 


123; Waukesha Malleable Iron Co. v. 
Kingman, 96 Ill. A. 510; Gibbs v. 
Belcher, 30 Tex. 79. 

Death of party see infra § 974 et 
seq. 

61. Taylor v. Boyd, 8 Oh. 337, 354, 
17 AmD 603. 

[a] Deceased party.—As a new 
suit cannot be commenced against a 
dead man, an-sattorney who sues out 
a writ of error to reverse a judg- 
ment against his client who has died 
without his knowledge cannot be 
saved, on defendant’s motion to dis- 
miss, by an offer of decedent's ad- 
ministrator to revive, as his intes- 
tate has no suit in court, and in 
such case the writ of error will be 
dismissed. Squibb v. McFarland, 11 
Heisk. (Tenn.) 563. 

62. Bendernagle _ v. Cocks, 9-19 
Wend. (N. Y.) 151; Clement v. Cross- 
manies Johns: (Ni Ys) "287 U.S. -v- 
Salter, 1 Pinn. (Wis.) 278; Batche- 
Tory, willis) 7 TR) 337,101 Reprint 
1006. See also Attorney and Client 
ba Cyc 95511: 

63. Ames v. Ames, 148 Ill. 321, 36 
NE 110. See also Infants [22 Cyc 706]. 

64. Webster v. Gaff, 6 Colo. 475; 
International Bank v. Jenkins, 107 
Peo Oe Ti 143 fat 106s Us ss: 
571, 2 SCt 1, 27 L. ed. 304]; Schroeder 
v. Merchants’, etc., Ins. Co., 104 Ill. 


711; Novelty Tufting Mach. Co. _v. 
Peter’s, etc., Furniture Co., 170 Ill. 
A. 134; McLarren v. Myers, 87 Oh. 


St. 88, 100 NE 121. See Burnap v. 
Wight, 14 Tll. 3038. 

[a] Suit against assignee in 
bankruptcy.—Thus it has been held 
that the writ comes within the 
United States statutes limiting the 
time within which a suit may be 
brought against an assignee in bank- 
ruptcy. Webster v. Gaff, 6 Colo. 475; 
International Bank y. Jenkins, 107 
Pilea ood 1040 Tl 143) ‘patti, L060... S- 
571, 2 SCt 1, 27 L. ed. 304]. 

65. Western Union Tel. Co. v. 
Graham, 1 Colo. 182; Roberts v. Fahs, 
32 Ill. 474; Smith v. Robinson, 11 Tl. 
119; Hickman vy. Haines, 10 Ill. 20; 
Ripley v. Morris. 7 Ill. 381. See also 
Costs [11 Cyc 2191. ' 

66. Widber v. Superior Ct., 94 Cal. 


f [3 C. J.-20] 


430, 29 P 870; Taylor v. Boyd, 3 Oh. 
337, 17 AmD 603. . 

67. Colo.—Stout v. Gully, 13 Colo. 
604, 22 P 954; Cheever v. Minton, 12 
Colo.1 55% 21 PY710, 13. AmSRI258205 

Ill-—Hopkins v. Patton, 257- Ill. 
346, 349, 100 NE 992 [cit Cyc]; El- 
dridge v. Walker, 80 Ill. 270. 

Ind.—McCormick v. McClure, 6 
Blackf. 466, 39 AmD 441. 

Mo.—Macklin y. Allenberg, 100 Mo. 
337, 13.SW 350; Pierce v. Stinde, 11 
Mo. A. 364. 

Tenn.—Wooldridge v. Boyd, 13 Lea 


aisyi le 
Contra.—Harle  v. 
60 Tex. 555. 

Continuance of lis pendens pend- 
ing proceeding to review judgment 
see Lis Pendens [25 Cyc 1472, 1473]. 

68. Allen v. Savannah, 9 Ga. 286. 

Operation as supersedeas or stay 
see infra § 1392 et seq. 

69. Kimbrough - v. Mitchell, 1 
Head (Tenn.) 539; Maskall v. Mas- 
kall, 3 Sneed (Tenn.) 208; Furber v. 
Carter, 2 Sneed (Tenn.) 1; Ragsdale 
v. State, 2 Swan (Tenn.) 416; Thom- 
asson v. Kercheval, 10 Humphr. 
(Tenn.) 322. 

70. Lequatte v. Drury, 6 Ill. A. 
See infra § 50 et seq. 


Langdon, 


71. Ulshafer vy. Stewart, 71 Pa. 
OE 

Waiver or release of errors see 
infra § 534. 

72. Hawkins v. Thornton, 1 Yerg. 
(Tenn.) 146. 

73. See supra this section. 

74. Hinchman y. Rutan, 31 N. J. 


L. 496; Overseers of Poor v. Beedle, 
1 Barb. SGN Ye) elles MeDonald™ iv; 
New York Sav. Bank, 2 HowPr (N. 
Y.) 85; Moore vy. Cooley, 2 Hill (N. 
we) ERs 

[a] TIllustrations.— (1) Thus in 
Hinchman v. Rutan, 31 N. J. L. 496, 
499, it was said that a writ of error 
is not, either in the popular or tech- 
nical signification of the term, a writ 
or an original process by which a 
suit is commenced, and it was held 
that a writ of error is not such 
process as requires a revenue stamp 
under the act of congress providing 
that a stamp shall be put on “the 


writ or other original process by 
which any suit is commenced in any 
court of record, either law or equity.” 
(2) In Overseers of Poor y. Beedle, 
1 Barb. (N. Y.) 11, it was held that 
a writ of error was not a “suit” or 
“action” within the meaning of a 
statute providing that no suit com- 
menced by or against certain public 
officials should be abated or discon- 


tinued by their death, removal, or 
resignation, and providing for the 
substitution of their successors in 


office. (3) So, in McDonald v. New 
York Sav. Bank, 2 HowPr (N. Y.) 
35, it was decided that a writ of 


error was not a 
meaning: 
bringing 
(4) And 


“suit” within the 
of an act relating to the 
of “suits” by poor persons. 
nd in. Moore v. Cooley, 2 Hill 
CN. “Y:) (412; it was held that “an 
error on which a writ lies is not a 
cause of action,” and therefore a 
statute giving the right of suing in 
forma pauperis to every poor per- 
son who shall have a “cause of ac- 
tion” against another does not apply 
to writs of error. (5) But in Ohio 
it was held that while a proceeding 
in error was not properly an action 
within the meaning of the code re- 
lating to the revivor of “actions,” 
it was proper that those provisions 
should also be applied to proceed- 
ange ae error. Black y. Hill, 29 Oh. 

{b] Suit against state.—In Cohens 
v. Virginia, 6 Wheat. (U. S.) 264, 5 
L. ed. 257, it was held that a writ 
of error from the United States su- 
preme court to a state court to re- 
view a judgment in favor of the 
state is not a suit against the state 
within the inhibition of Const. 
Amendm. XI. 

75. Webster v. Gaff, 6 Colo. 475; 
International Bank vy. Jenkins, 107 
Tll. 291, 104 Tll. 143 [aff 106 U. S. 571, 
DeSet dh 2 COe oe U4ie 

Statutes of limitation see supra 
this section text and note 64. 

Statutes requiring security for 
costs see supra this section text and 
note 65. 

76. Moore v. Cooley, 2 Hill (N. Y.) 
412; Ulshafer v. Stewart, 71 Pa. 170; 
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General. 


the statutes of jeofail.** 
Questions of fact. 


Spurgin v. Spurgin, 3 Head (Tenn.) 
23; Mowry .v. Davenport, 6 Lea 
(Tenn.) 80; Altham’s Case, 8 Coke 
150b, 77 Reprint 701; Coke Litt. 288b, 


289a; eeeen Abr. tit Error (L.); Re- 
lease Ci)y 2 
[a] Authority for, and scope of, 


rule.—The authority upon which this 


rule proceeds is an early statement |, 


of the law that a release of all ac- 
tions is a good bar to a writ of error. 
The rule applies, however, only when 
the writ, if successfully pursued, 
would restore the party who obtains 
it to the possession of something 
which is withheld from him, and not 
when its operation is entirely defen- 
sive. Cohens y. Virginia, 6 Wheat. 
(U. S.) 264, 410, 5 L. ed. 257 [appr 
Nations v. Johnson, 24 How. (U. S.) 
195, 16 L. ed. 628] (per Marshall, 
Cc. J., who said: ‘‘Where, then, a state 
obtains a judgment against an in- 
dividual, and the court, rendering 
such judgment, overrules a defence 
set up under the constitution or laws 
of the United States, the transfer of 
‘this’ record into the supreme court, 
for the sole purpose of inquiring 
whether the judgment violates the 
constitution or laws of the United 
States, can, with no propriety, we 
think, be denominated a suit com- 
menced or prosecuted against the 
state whose judgment is so far 
re-Examined. Nothing is demanded 
‘from the state. No claim against it, 
of any description, is asserted or 


prosecuted. The party is not to be 
restored to the possession of any- 
thing. Essentially, it is an appeal 


on a single point; and the defendant 
who appeals from a judgment ren- 
dered against him, is never said to 
commence or prosecute a suit against 
the plaintiff who has obtained the 
judgment. The writ of error is given, 
rather than an appeal, because it is 
the more usual mode of removing 
suits at common law. ... The mode 
of removal is form, and not sub- 
stance.” Altham’s Case, 8 Coke 150b, 
77 Reprint 701; Coke Litt. 288b, 289a. 
In strictness, “action” or ‘“‘cause of 
action” is never identified with ‘‘writ 
of error.” That a release of all ac- 
tions includes a writ of error pro- 
ceeds rather upon an equitable, and 
therefore extended, construction of 
the words in the release beyond their 
strict meaning; for they generally 
reach the original matter out of 
which the error arose, that being 
the direct subject of an action if the 
matter be thrown open by writ of 
error. The original matter being re- 
leased, therefore, the words are very 
properly construed as reaching indi- 
rectly, and in liberal construction, to 
the writ of error itself, because that 
depends upon the original matter). 
Moore v. Cooley, 2 Hill (N. Y.) 412. 
By statute in some states, on a 
judgment being rendered, the ag- 
grieved party may by new process 
review the case once as a matter of 
right. Such a provision was enacted 
by the New Hampshire assembly as 
early, as 1/701. CNi2Hy Brow Laws, 
27), and a similar provision formerly 


existed in Massachusetts (Charters, 
etc., 93; Plymouth Colony Laws, 
254). NOX Ver Knox, oide Nee 362, 


358 (where the effect of these pro- 
visions is discussed as follows: “The 
purpose and effect of the review are 
different where the writ of review 
is instituted by the plaintiff in the 
original action who has failed to sus- 
tain his suit, from its object and op- 
eration when it is brought by a de- 
fendant against whom the original 
plaintiff has obtained judgment. In 
the first instance, it is in effect a 


While the writ of error has been very 
largely extended by statute, the object of the com- 
mon-law writ is to review and correct any error of 
law committed in the proceedings, and which is not 
amendable or cured at common law, or by any of 


Henee the writ of error does 


APPEAL AND ERROR 


scope.*® 


[s 14, 


not bring up questions of fact for appellate review, 
in the absence of a statute or usage extending its 
This rule applies in actions tried by the 
court without a jury, so that, where an action at 
law is, by stipulation, tried to the court without a 


jury, its findings of fact are not reviewable upon a 


continuation of the original suit, the 
plaintiff in review still seeking to 
recover the debt or damages for 
which he originally commenced his 
action. In the other, although the 
review rises out of, and is depen- 
dent upon, the original SULCH i ome at 
is in effect a new action’). 

77. Allen v. Savannah, 9 Ga. 286. 
To same effect William v. Gwyn, 
2 Saund. 45 note, 85 Reprint 620; 
Crawle v. Crawle, 1 Vern. Ch. 170, 
23 Reprint 393; Bacon Abr. tit. Error; 
Tidd Pr. c 43; 3 Bl. Comm. 405. And 
see McKinnon y. Lewis, 60 Fla. 125, 
53 S 940; Kelly v. Strouse, 116 Ga. 
872, 43 SH 280; Rand v. King, 134 
Pa. 641, 19 A 806. 


[a] The writ of error (1) was the 
common-law method of reviewing 
judgments at common law, and 


brought up for review only errors of 
law excepted to at the trial. Ander- 
son v. Steger, 173 Ill. 112, 50 NE 665. 
(2) “On this writ the- judgment is 
reviewed with reference to alleged 
errors which are pointed out by ex- 
ceptions taken to the action of the 
trial court at the time when the rul- 
ings are made, and, as.a general rule 
the power of the Supreme Court is 
limited to the questions so raised.” 
Rand v. King, 134 Pa. 641, 645, 19 
A 806. (8) The writ lies “when a 
man .is grieved by an error in the 
foundation, proceeding, judgment, or 
execution” of a suit. Williams v. 
Hartford, ete. oR. .Co:, 13) Conn: 110; 
McArthur v. Starrett, 43 Me. 345; 
Rochester v. Roberts, 25 N. H. 495; 
Buttrick v. Roy, 72 Wis. 164, 39 NW 
345; Reg. v. Paty, 2 Salk. 503, 91 Re- 
print 431. (4) “A writ of error, like 
other process of the law, is intended 
for the relief of some injury or griev- 
ance, and supposes a defect or error 
in substance, in the commencement, 
progress or termination of some ju- 
dicial proceeding, in a court of rec- 
ord.” Herring v. Selden, 1 Vt. 14, 17. 

[b] Curable defects.—(1) The writ 
does not lie for merely formal errors 


(Pettes v..Com., 126 Mass. 242), (2) 
but the defect must be one of sub- 
stance not cured by statutes of 


amendments or jeofails (Harris v. 
Cole, 2 Fla. 400; Cheetham y. Tillot- 
son, 4 Johns. (N. Y.) 499). (3) “The 
object of a writ of error is to review 
and correct an error of law, which is 
not amendable or cured at common 
law, by some of the statutes of 
amendment and jeofails. William v. 
Gwyn, 2 Saund. 45, 46 note 6, 85 Re- 


print 620; 1 Bacon Abr. tit Error; 
3 Blackstone Comm. 405; Graham 
Pr. bk 4; 1 Tidd Pr. c 43.” Harris v. 


Cole, 2 Fla. 400. 

{c] In Maryland a writ of error 
has no more extensive range or great- 
er effect than an appeal, the two 
being merely different modes of ob- 
taining review of judgments of courts 
of inferior jurisdiction in an appel- 
late tribunal. Harford County v. 


Jay, 122 Md. 324, 89 A 715; Green- 
land vy. Harford County, 68 Peary 


11 A 581; Coston v. Coston, 


500 
78. U. S.—King West Virginia, 
216 U. 8. 92, 7°30 ®3Ct 225, 54 L. ed. 
396; Behn, etc., CON. Campbell, 205 
U. 8. 403, 27 SCt 502, 54 Gy ied. 857% 
U. S. v. Goodwin, 7 Cranch 108, 2 L. 
ed. 284; Wiscart v. Dauchy, 3 Dall. 
321, cl elied. 619) 
Conn.—Styles v. Tyler, 64 Conn. 
432, 30 A 165; Dudley v. Deming, 34 
Conn. 169; Weeden v. Hawes, 10 Conn. 
Fla.—Ward v. Bull, 1 Fla. 271. 
Ga.—Beall v. Powell, 4 Ga. 525. 
Ill.—Anderson v. Steger, 173 Ill. 
112, 50 NE 665. 


Gas Light Co., 


writ of error, if there was any legal evidence upon 


Ind. T.—Choctaw, ete, R. Co. v. 
Rice, 7 Ind. T. 514, 104 SW 819. 

Iowa.—Lane v. Goldsmith, 23 lowa 
240; Taylor v. Rockwell; 10 Lowa 5303 
Miller v. O'Neal, 9 lowa 446; Gordon 
v. Higley, Morr. 13. 

Ky.—Case v. Myers, 6 Dana 330. 

Me.—Warren v. Coombs, 44 Me. 88. 

Mass.—Riley v. Waugh, 8 Cush. 
220; Goodridge v. Ross, 6 Mete. 487. 

Miss.—Lyles v. Barnes, 40 Miss. 
wee Byrne v. Jeffries, 38 Miss. 533. 

J.—Snyder v. Commercial Un- 
ea “Assur. Go. BiG Nie Une: 626, 52 
A 384; Excelsior Electric Co. v. Sweet, 
57 oJ. Li 2243 Cox vv. Drake; 46 
Nee shiz BL Gis Blackford v. Plainfield 
43 N. J. L. 438; Har- 
rison v. Allen, 40 N. J. L. 556; Eliz-‘ 
abeth v. Hill, BEVIN apy ie 555s Colum- 
bia Delaware Bridge Co. v. Geisse, 38 
N. J. L. 580; Delaware, ete, R. Co. 
v. 'Toffey,; 38 N. J.) Le 525: 

N. Y.—Thurber v. Townsend, 22 
N. Y. 517; McPherson vy. Sheadell, 24 
Wend. 15; Peo. v. Justices New York 
Super. Ct., 20 Wend. 663; Feeter v. 
Heath, 11 Wend. 477. 

Oh.—Gest v. Kenner, 7 Oh. St. 75; 
House v. Elliott, 6 Oh. St. 497. 

Pa.—Gonser y. Smith, 115 Pa. 452, 
8 A 770; Brown v. Susquehanna Boom 
Coy 109 Pa. 57, 1 A 156, 58 AmR 7083. 
Brown v. Dempsey, 95° Pa. 243; Lee 
v. Keys, 88 Pa. 175; Jamison v. Col- 
lins, 83 Pa. 359; Hutchinson vy. 
Ledlie, 36 Pa. 112: McClemmons v.— 
Graham, 3 Binn. 88. 

R. I—Di Lauro v. Cerullo, 89 A 
241; Vrooman v. Arnold, 29 R. I. 478, 
72 A 561, 

Vt.—West River Bank v. Gale, 42 
Vt. 27; Stevens v. Hewitt, 30 Vt. 
262; Emerson v. Young, 18 Vt. 603; 
Card v. Sargent, 15 Vt. 393; Camp- 
bell v. Patterson, 7 Vt. 86; Noble Vv. 
Jewett, 2 D. Chipm. 36. 

See Cruger v. McCracken, 87 Tex. 
584, 30 SW 537. 

See also infra XVI 4 C. 

[a] “There is no onary ‘issue to 
try questions of fact upon a writ of 
error, inasmuch as the plea in nullo 
est erratum is in the nature of a de- 
murrer ... putting in issue only 
such errors as may be shown on the 
face of the record.” Goodridge v. 
Ross,:6 Metc. (Mass.) 487, 489. 

[b] Federal courts.— (1) Although 
it is otherwise on appeal, it is well 
settled in the federal courts that on 
writ of error only questions of law 
apparent on the record can be con- 
sidered. The writ does not bring up 
questions of fact. King v. West 
Virginia, 216 U. S. 92, 30 Sct 225, 54 
L. ed. 396; Behn, etc., Conv: Camp- 
bell, 205 Oe SE 403, 27 SCt. 502, 541 Te 


ed. 857; Bessette v. W. B. Conkey 
Co., 194 U. S. 324, 24 SCt 665. 48 L. 
ed. 997; Stanley vy. Albany County, 


121 U. 8. 535, 7 SCt 1234, 30 L. ed.. 
1000; Miles v. U. S.;, 103, Ux Se 3048 
26 LL. ed. 481; U. S. v. Dawson, 101 
U.S, 5695 (258 ee ed 79d Generes v. 
Campbell, 11 Wall. (U. S.) 1938, 20 
L. ed. 110; Parks v. Turner, 12 How. 
(U. S.) 39, 13 .l..j.ed., ‘8835. 20. iSeiyve 
Goodwin, 7 Cranch (U. s:) 108, .2. i 
ed. 284; Wiscart v. Dauchy, 3 Dall. 
(U. 8S.) 321, 1 L. ed. 619; Continental 
GinyiCoy vz ‘Murray Cos i62 Fed. 873, 
$9" (CCAR 56a. American Sales Book 
Coxe , Bullivant, 117 Fed. 255, 54 CCA 
287; S. v. Diamond Match’ Cor 1g 
Fed. Ses 53 CCA 90; Myers vy. Brown, 
102 Fed. 250, 42 CCA 320; U. S. v: 
Murphy, 84 Fed. 609; U. gS. v. Sixty 
5/8 Carats Brilliants, 27 F. Cas. No. 
16,305, 10 Blatchf. 221. (2) “An ap- 
peal brings up questions of fact as 
well as of law, but upon a writ of 
error only questions of law apparent 
on the record can be considered, and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. * 


| ae 


APPEAL AND ERROR [3C.J.] 307 


which they could be made.7® 


not be cured by verdict.** 


there can be no'inquiry whether there 
was error in dealing with questions 


of fact. Elliott v. Toeppner, 187 U. 
Pees ts zo, oct 1338, 472. ed. 200; 
Dower v. Richards, 151 U. S. 658, 14 


SCt 452, 38 L. ed. 305 (where "the 
cases are reviewed by. Mr. Justice 
Gray); Martinton v. Fairbanks, 112 
U. S. 650, 5 SCt 321,°28 L. ed. 862; 
England v. Gebhardt, 112 U. S. 502, 
28 L. ed. 811; U. S. v. Dawson, 101 
U. S. 569, 25 L. ed. 791; Generes v. 
Campbell, 11 Wall. (U. S.) 193, 20 
L. ed. 110; Wiscart v. Dauchy, 3 
Dail. (U. S.) 321, 1 L. ed. 619; U. S. 
Rev. St. § aie Per Moody, J., in 
Behn, etc., Co. Campbell, 205 U. S. 
403, 407, O7 Sct 502/051 *Le, ed. 857: 

[c] ‘Where mixed questions of law 
and fact are referred to the court 
for its decision, (1) no writ of error 
lies (Ward v. Bull, 1 Fla. 271; War- 
ren v. Coombs, 44 Me. 88; Campbell 
v. Patterson, 7 Vt. 86), (2) unless the 
court is called upon to decide a ques- 
tion of law, or such question of law 
necessarily arises out of the facts 
and is distinctly presented to the 
court upon them, so that the decision 
of the point of law will decide the 
merits of the cause, and the deci- 
sion of the court is wrong (Ward 
4 aia supra). See 


[d] Question of fraud.—In a case 
in which there is legal evidence of 
fraud, the question whether the fraud 
was satisfactorily proved cannot be 
considered on writ of error. Cox v. 
Drake, 46 N. J. L. F 

[e] Competency of a juror.—So 
upon writ of error the question of 
the competency of a juror to return 
a verdict cannot be examined, as it 
is a question of fact. In re Bu- 
chanan, 158°U: Sv 31,) 15 SCt 723; 39 


L. ed. 884. 
79. U. S.—Stanley v. Albany 
County, 121 U. S. 535, 7 SCt 1234, 30 


L. ed. 1000; Tyng me Grinnell, 92 
U. S. 467, 23 L. ed. (Sos American 
Sales Book Co. v. Bullivant, 117 Fed. 
255, 54 CCA 287. 
Fla.—Ward v. Bull, 1 Fla. 271. 
Iowa.—Lease v. Franklin, 84 Iowa 


413, 51 NW 21; State v. Roney, 37 
Iowa, 30; Lane v. Goldsmith, 23 
Iowa 240; Taylor vy. Rockwell, 10 
Towa 530 


Kan.—Rhodes vy. Spears, 63 Kan. 
218, 65 P 228. 

Me.—Warren v. Coombs, 44 Me. 88. 

“Mo.—Young v. Kelly, 9 Mo. 50; 
Von Phul vy. St. ao Bde 9 Mo. 49; Mc- 
Evoy v. Lane, 9 Mo. 48. 

N. J.—Snyder v. Commercial Un- 
ion Assur. Co., 67 N. J. L. 626, 52 A 
384; Blizabeth’ v. EDIT 3 9RINE) BT; eka. 
555; Columbia Delaware Bridge Co. 
v. Geisse, Soe Nes law Soe 

Oh. —Reynolds v. Rogers, 5 Oh. 169: 

Pa.—Brown v. Susquehanna Boom 
Go., 109 Pa. 57,1 A. 156, 58 AmR 708; 
Jamison. v. Collins, 83 Pa. 359. 

See also infra XVI 4 C. J. 

[a] Where a cause is tried by the 


court without a jury, a writ of error. 


will lie where it would have been 
permissible if the case had been tried 
oY pre Fowler v. Towle, 49 N 


‘80. Feeter v. Heath, 11 Wend. (N. 
Y.) 477; Gonser y. Smith, 115 Pa. 452, 


Nor ean questions of 
fact decided by a referee be reviewed on writ of 
error to a judgment rendered on his report.®° 
error does not lie, in the absence of a statute, to a 
judgment rendered on a case stated or agreed and 
submitted by the parties for the opinion and de- 
cision of the court,’ or upon a judgment rendered 
upon a report by the judge, by consent of parties, 
for the opinion of the full court, of the facts proved 
on the trial of an issue to the jury,®? unless it be 
for an error disclosed by the record which would 
Of course sufficiency of 
the facts found by the court, or by the jury in a 
special verdict, is a question of law, and not of fact, 


infra’ DOVE eC, 


And 


[§ 15] 


“ord.8? 


8 A 770; Brown v. Dempsey, 95 Pa. 
243; Lee vy. Keys, 88 Pa. 175. See 
infra XVI 4 C. J. 

81. Warren v. Coombs, 44 Me. 88; 
Gray v. Storer, 10 Mass. 163; Carroll 
v. Richardson, 9 Mass. 329; Alfred v. 
Saco, 7 Mass. 380. See also infra 
NOVA 4 Ol. 

82. Johnson vy. Shed, 21 Pick. 
(Mass.) 225. 

83. Warren v. Coombs, 44 Me. 88; 
Smith v. Moore, 6 Me. 274. 

84. Tyng v. Grinnell, 92 U. S. 467, 
23 L. ed. 7338; Elizabeth v. Hill, 39 
N. J. L. 555; Columbia Delaware 
Bridge Co. v. Geisse, 38 N. J. L. 39. 
See infra XVI 4 C. J. 

85. Styles _v. Tyler, 64 Conn. 432, 
30° A165. Ttaisvran = error in law 
where it is made without any evi- 
dence of the fact as to matters not 
the subject of judicial notice. Fer- 
nald v. Bush, 131 Mass. 591. And it 
is an error in law to refuse to find 
a material fact which was in issue 
and was proved by uncontradicted 
evidence. The EH. A. Packer, 140 U. 
S. 360, 11 SCt 794, 35 L. ed. 453; Bed- 
low v. New York Floating Dry-Dock 
Co., 112 N. Y. 263, 19 NE 800, 2 LRA 
629; Kennedy v. Porter, 109 N. Y. 
526, 17 NE 426. See infra XVI 4 


Ji. 

86. See Perkins v. Banks, 206 
Mass. 408, 92 NE 623 (holding that, 
under Rev. L. c 193 2, providing 
that the proceedings on writs of 
error, whether as to assignments of 
error, pleadings, judgment, or other 
matters not expressly provided for, 
are to be according to the course of 
the common law, except as modified 
by usage, errors of fact and errors 
of law may be joined in the assign- 
ment of errors notwithstanding the 
rule of the common law to the con- 
trary). See also infra XVI 4 C. J. 

[a] Texas.—In the court of civil 
appeals the whole case, involving 
questions of fact as well as of law, 
is submitted to the court, whether 
the method is appeal or error. Texas 
Trunk R. Co. v. Jackson, 85 Tex. 605, 
22-SW 1030; Harle v. Langdon, 60 
Tex. 555; Magee v. Chadoin, 44 Tex. 
488; Gainesville, ete., R. Co. y. Lacy, 
7 Tex. Civ. A. 638, 26 SW 413. See 
infra XVI 4 C. J. 

[b] Constitutionality. — In New 
Jersey it has been held that L. (1899) 
ec 139, providing that, whenever a 
writ of error shall be issued out of 
the court of errors and appeals to re- 
view a judgment founded upon the 
verdict of a jury, plaintiff in error 
may assign for error that the ver- 
dict is against the clear weight of 
evidence and is excessive, and di- 
recting said court to consider the 
grounds so assigned as fully as like 
grounds are considered in the su- 
preme court on a rule to show cause 
why a new trial should be granted, 
does not authorize the court of errors 
and appeals, on writ of error to a 
judgment of the supreme court in a 
civil action founded on the verdict 
of a jury, to weigh the evidence and 
consider whether the amount of the 
verdict is excessive. For the court 
of errors and appeals to consider and 
adjudicate upon such assignments of 
error in such a case would impair 


and is therefore reviewable on writ of error;** and 
a finding of fact may of itself be an error in law.®® 
Scope of writ extended by statute. In some juris- 
dictions the scope of the writ has been extended by 
statute or by the usage and practice of the courts, 
so as to authorize review of questions of fact as 
well.as of law.*® 
(2) Limited to Errors Appearing of Rec- 
The writ of error brings up for review only 
those matters which are properly part of the record, 
or which are placed upon the record pursuant to the 
statutes which provide for bills of exceptions.®® 
Therefore, the writ of error cannot be employed to 
reach errors arising on matter extrinsic to the rec- 


the jurisdiction of a constitutional 
court by depriving its judgment of 
the attribute of finality as to fact. 
Flanigan v. Guggenheim Smelting 
Co. 63 IN. TF. Liv 647, 44 ATE 2! 

87. Record and proceedings notin 
record see infra § 1611 et seq. 

88. . S—Macheca y. VU. S., 26 
Fed. 845. 


Conn.—Lippitt v. Bidwell, 87 Conn. 
608, 89 A 347; Cary v. Phoenix Ins. 


Co., 83 Conn. 690, 78 A 426; Corbett 
v. Matz, 72 Conn. 610, 45 A 494, 48 
LRA 217. 


Fla.—Ex p. Powell, 20 Fla. 806. 
Tll.—McClay v. Norris, 9 Ill. 370. 
Me.—Lewiston Steam Mill Co. v. 
Merrill, 78 Me. 107, 2.A 882; Wood v. 
Leach, 69 Me. 555; Denison v. Port- 
land Co., 60 Me. 519; McArthur v. 
Starrett, 43 Me. 345; Starbird v. 
Eaton, 42 Me. 569; Paul v. Hussey, 35 
Me. 97; Valentine v. Norton, 30 Me. 
194; Hobbs v. Staples, 19 Me. 219; 
Kirby v. Wood, 16 Me. 81. 
Md.—Goldschmid v. Meline, 86 Md. 
370, 388i 2A 783 «Mord iv. "State, 12 
Ma. 514; State v. Williams, 5 Md. 82. 
Mass.—Peirce v. Adams, 8 Mass. 
383; Storer v. White, 7 Mass. 448; 
McFadden v. Otis, 6 Mass. 323. 
Mich.—Monger v. New Pra Assoc., 
145 Mich. 683, 108 NW 1111; Miller 
v. Rosier, 31 Mich. 475. 
Mo.—State v. Merriam, 159 Mo. 
655, 60 SW 1112. 
5 a H.—Claggett v. Simes, 31 N. H. 
N. J.—Lewis v. Lewis, 66 N. J. L. 
ene a ye State v. Vandervere, 25. 


N. M.—uvU. S. v. Lesnet, 9 N. M. 
271 50 ces 3215 

N. Y.—Peo. v. Casey, 72).N. Y. 393% 
Gaffney v. Peo., 50 N. Y. 416; Willis 
v. Peo., 32 N. Y. 715; McPherson ‘vy. 
Cheadell, 24 Wend. 15; Feeter v. 
Heath, 11 Wend. 477. 

N. C.—State v. Godwin, 27 N. C. 
401, 44 AmD 42. 

Pa.—Rand v. King, 134 Pa. 641, 19 
ANi8062. Bain vvoerFunk,| 64) Paysite: 
Wheeler v. Winn, 53 Pa. 122, 91 AmD. 
186; Springer v. Springer, 43 Pa. 518; 
Hazen: ve-Com:, 28 Pai355. 

Tenn.—WMitchell v. Nicholson, 8 
Yerg. 194. 

Vt.—Campbell v. Patterson, 7 Vt. 

See Small vy. Haskins, 30 Vt. 172. 
[a] Papers presented to a com-. 
mon-law court and acted upon only 
as matter of evidence are no part 
of the record, and cannot be consid- 
ered by the appellate court on writ. 
of error. Kirby v. Wood, 16 Me. 81. 

[b] Judgment on report of ref-. 
eree.—The writ will not lie to a 
judgment rendered on a report of a 
referee in the superior court except 
on error which appears by the record 
in the judgment or proceedings in 
the court below. Layton v. Sussex 
County Trustees of Poor, 11 Del. 13. 

{c] To correct judgment.—(1) The 
writ of error lies to correct the judg- 
ment in which full costs are ille- 
gally taxed in a case in which plain- 
tiff is entitled under the statute to 
but one quarter of his debt or dam- 
age as costs. Waite v. Garland, 7 
Mass. 458. And see Plimpton v. 
Baker, 9 Pick. (Mass.) 70. (2) And 
where a judgment was made up for 
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ord,®® and if no error appears thereon none will be 
presumed.°° The reviewing court cannot assume 
that facts appearéd on the hearing below which 
are not disclosed by the record,®? and nothing can 
be assigned for error that contradicts the record.®? 

[§ 16] (8) Limited.to Errors of the Court. EHr- 
rors of the court only can be corrected upon a writ 
of error.°? Hence the writ will not lie to correct 
either the errors of the jury °* or the errors and 
irregularities of the clerk or other officers,°* nor to 
review a decision or judgment of the judge and not 
of the court.®® 

[§ 17] e. Courts to Which Writ Lies. While it 
is usually within the legislative power to determine 
the courts to which the writ of error may lie,°? it 
is well settled that, by the common law, and in the 
absence of some statute providing otherwise, the writ 
les only to courts of record,°* whose proceedings 
are according to the course of the common law.°%® 
In some jurisdictions, however, statutes have from 


technically courts of record.t In England and in 
some of our states every court which had jurisdic- 
tion to fine and imprison was a court of record, and 
the erection of a new jurisdiction, with power to 
fine and imprison, made ‘‘instantly a court of rec- 
ord.’’? But it has been said that ‘‘as such power 
may be given by special statute, or otherwise, it is 
no certain test,’’ and that ‘the power of proceeding 
according to the course of the common law, though 
the jurisdiction be newly given by statute, seems 
to be a more certain one.’’?? The fact that a court 
has a seal, or even that a permanent record is kept 
of its proceedings, does not of itself, in modern 
law, stamp its character as a court of record.* 

[§ 18] f. Proceedings in Which Writ Lies—(1) 
General Rule. Im the absence of a statute giving 
the writ a broader or narrower application, a writ 
of error lies and les only in actions at law and pro- 
ceedings which are according to the course of the 
common law, and in most jurisdictions this is the rule 


time to time extended the scope of the writ so as 


under the statutes.® 


Whenever a new jurisdiction 


to make it lie to courts of inferior jurisdiction not | is created, and the court or judge who exercises this 


the principal sum and costs without | 


also adding interest from the date 
of the writ, and such error appears 
on the face of the record, a writ 
of error will lie to correct the mis- 
take and reform the judgment. Jack- 
son v. Brockton, 182 Mass. 26, 64 
NE 418, 94 AmSR 635. 

[d] Where a judgment is void on 
the face of the record for want of 
jurisdiction over defendant, a writ 
of error will lie to reverse the judg- 

ment, although a motion was made 
below to quash the affidavit of ser- 
vice and overruled, irrespective of 
whether the motion and order over- 
ruling it are part of the record 
proper. Monger v. New Erie Assoc., 
145 Mich. 683, 108 NW 1111. 

Writ of error to reverse void judg- 
ment see infra § 26. 

[e] Denial of a motion to set 
aside a judgment rendered in the 
county court pursuant to a power 
of attorney contained in certain notes 
is reviewable on a writ of error to 
the final judgment. Pierce v. Hamil- 
ton, 55 Colo. 448, 135 P. 796. 

[£] Fatal defects in substance in 
a petition may be taken advantage of 
by writ of error. Grover Irr., etc., 
Co. v. Lovella Ditch, etc., Co., (Wyo.) 
T3iePr 43. 

89. Green v. State, 59 Md. 1238, 43 
AmR 542; and other cases in the 
preceding note. 

90. Peebles v. Rand, 43 N. H. 337. 
See infra XVI 4 C. J. 

91. Helena v. U. S., 104 Fed. 113, 
43 CCA 429; Lake County v. Sutliff, 
o7 Ned. 270, 38 CCA 167; Kiesel v. 
Sun Ins. Office, 88 Fed. 243, 31 CCA 
515; Ex p. Powell, 20 Fla. 806; Link 
v. Houston, 94 Tex. 378, 59 SW 566, 
ore hy 664. See infra § 1510. 

U. S.—Field-v. Gibbs, 9 F. Cas. 
No 4,766, 1S Pet CF'Cl L155: 

Ala.—Patterson v. Cook, 8 Port. 66. 

Conn.—Wetmore vy. Plant, 5 Conn. 
541. 

Ky.—Cook v. Conway, 3 Dana 454. 
aa H.—Claggett v. Simes, 31 N. H 
Pa.—Hill v. West, 4 Yeates 385. 
Eng.—Wright v. Wickam, Cro. Eliz. 
469, 78 Reprint 721; Helbut v. Held, 
2 Ld. Raym. 1414, 92 Reprint 420; 
Molins v. Werby, 1 Lev. 76, 83 Re- 
print 305; Lampton vy. Collingwood, 
1 Salk. 262, 91 Reprint 230; Jaques 
v. Cesar, 2 Saund. 101 note 1, 85 Re- 
print 776; Bradburn v. Taylor, 1 Wils. 
CaP: 85, 95 Reprint 506; 38 Bacon 

Abr. tit. Error K. 

See infra § 1509. 

fa] Reason for rule.—‘‘The rec- 
ords of the courts of justice, being 
things of the greatest credit, cannot 
be questioned but by matters of equal 
notoriety. with themselves; where- 
fore, though the matter assigned for 


error should be proved by witnesses 
of the best credit, yet the judges 


would not admit of it.”” 3 Bacon Abr. 
371. 
938. Hicks v. Murphy, 1 Miss. 66; 


Thurber v. Townsend, 22 N. Y. 517; 
Campbell v. Patterson, 7 Vt. 86. 

94. Thurber v. Townsend, 22 N. Y. 
517 (where it was said that, prior to 
the adoption of Code § 323, author- 
izing appeals, the proper mode of cor- 
recting any error of the jury, in a 
case tried in the mayor’s court, was 
by motion in that court to set aside 
the verdict and for a new trial, 
which motion that court was author- 
ized to entertain and finally decide). 

[a] VWerdict.—The writ does not 
lie merely to set aside a verdict of 
the jury as contrary to law and evi- 
dence; it lies only to some decision 


of the court. Roach v. Sulter, 51 
Ga. 169; Rule v. Hayden, 3 B. Mon. 
(Ky.) 319. 

95. Hicks v. Murphy, 1 Miss. 66 


(holding that the proper method to 
correct such errors is by motion to 
the court below and by writ of audita 
querela). See also Audita Querela 
[4 Cye 1058]. 

fa] Entry of judgment.—A writ 
of error does not lie to correct a mis- 
prision of the clerk in entering up 
judgment for too large a sum, but 
the remedy is by application to the 
court in which the record is to 
i Campbell v. Patterson, 7 
Tes ' Irregularities in issuing exe- 
cution.—(1) Where there has been 
no adjudication whatever by the 
court below as to the regularity of 
the execution, an irregularity in its 
issuance cannot be taken advantage 
of by writ of error. Johnson v. Har- 
vey, 4 Mass. 483; Hicks v. Murphy, 
1 Miss. 66; Dumond vy. Carpenter, 3 
Johns. (N. Y.) 141. (2) It has even 
been doubted whether a writ of error 
lies where a motion made to the 
court below to quash an execution 
for irregularity has been refused and 
a bill of exceptions taken to the 
opinion of the court. Mountz v. 
Hodgson, 4 Cranch (U. S.) 324, 2 L. 
ed. 635. (3) Probably the only cases 
in which this writ will lie to cor- 
rect an irregularity in issuing an ex- 
ecution are where the execution is 
granted by the judgment of the court, 
as on a scire facias to revive against 
executors or administrators, against 
bail, or after a year and a day have 
elapsed, and the like cases. See Hicks 
v. Murphy, supra. 


96. Brown v. Cray,- 88 Conn. 141, 
89 A 1123. And see infra § 26. 
[a] Unofficial opinion.—The writ 


does not lie to the private unofficial 
opinion of a judge. Ashburn vy. 
Dempsey, 15 Ga. 248. 


97. Peo. v. poner 16 Colo. 274, 
26 P 929. See supra § 1 

[a] Writ of error to Illinois ap- 
pellate court.—(1) See Freitag v. 
Union Stock Yard, etc., Co., 262 Ill. 
551, 104 NE 901. (2) ‘Under Const. 
art 6 § 11, providing for writs of 
error in the supreme court to deter- 
mine the validity of a statute, and 
the Practice Act § 121, excepting 
from the provisions for certiorari 
cases where a writ of error is per- 
mitted by the constitution, a writ of 
error may be sued out in the su- 
preme court in cases where the va- 
lidity of a statute was first vel 
in the appellate court. Sixby 
Chicago City R. Co., 260 Ill. 478, 103 
NE 249, AnnCas1914D 539. 

98. Ark. —Gibson v. 
Ark. 334. 

Cal.— Ex p. Thistleton, 52 Cal. 220. 
pleas -—Rowland v. Hickman, 4 Del. 

Hawaii.—Holloway v. Brown, 14 
Hawaii 170 (lies to circuit court sit- 
ting in probate). 

Mass.—Thayer v. Com., 12 Mete. 9; 
In re Cooke, 15 Pick. 234. 

Eng.—Coke Litt. 288. 

99. Proceedings not according to 
course of common iaw see infra § 
18 et seq. 

1. See Barnett v. State, 36 Me. 
198; Standish v. Gray, 18 Me. 92. 

Extension of writ to courts not 
proceeding according to course of 


Rogers, 2 


common law see infra § 18 et 
seq. . 

2. Ex p. Thistleton, 52 Cal. 220. 

3. Thayer v. Com., 12 Mete 
(Mass.) 9. 

4 Ex p. Thistleton, 52 Cal. 220. 

5. U. S.—Fisher vy. Baker, 203 U. 
SATA S Cte 195. mole aed: 142; 


Cunningham v. Rodgers, 171 Fed. 
835, 96 CCA 507; Highland Boy Goid 
Min. Co. v. Strickley, 116 Fed. 852, 
54 CCA 186; Loveless v. Ransom, 109 


Fed. 391, 48 CCA 434; Campbell vy. 
Strong, 4 F. Cas. No. 2,367b, 1 
nee 195; and other cases infra 


Ala.—Bryant v. Stearns, 16 Ala. 
302; Earle v. Juzan, 7 Ala. 474; Caw- 
thorne v. Weisinger, 6 cAdas 714; Tay- 
lor v. Powers, 3 Ala. 285; Ex p. Tarl- 
ton, 2 Ala. 35. 

Ark.—Gibson v. Rogers, 2 Ark. 334. 

Colo.—Vance v. Rockwell, 3_ Colo. 
240; Hadley v. Fish, 3 Colo. 51. 

Conn.—Williams v. Hartford, ete, 
R- Co., 13. Conny 1:10; 
ere AE v. Hickman, 4 Del. 

Fla.—Blanton v. West Coast R. Co., 
58 Fla. 169, 50° S 945. 

Tll.— Cataldo. v. Ostiuso, 253 Ill. 
138, 97 NE 286; Loomis v. Hodson, 


224° Tll. 147, 79 "NE 590 [aff 122 Ill, 
1A. 75]; Kingsbury v. Sperry, 119 DL 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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jurisdiction acts as a court or judge of record accord- 

ing to the course of the common law, a writ of 
error lies on the judgment; but when he acts in a 
summary method, or in a new course different from 
the common law, a writ of error does not lie, but 
In some jurisdictions, however, stat- 
utes have been enacted extending the remedy by 
writ of error to proceedings which are not accord- 
ing to the course of the common law.” 


a certiorari.® 


279, 10 NE 8; Jamaica vy. Vance, 96 
Til. A. 598. 

Md.—Savage Mfg. Co. v. Owings, 3 
Gill 497. 

Mass.—In re Cooke, 15 Pick. 234; 
Smith y. Rice, 11 Mass. 507; Ball v. 
Brigham, 5 Mass. 406; Edgar v. 
Dodge, 4 Mass. 670; Winslow v. An- 
derson, 4 Mass. 376; Pratt v. Hall, 
4 Mass. 239; Melvin y. Bridge, 3 
Mass. 305; Drowne vy. Stimpson, 
Mass. 441; Martin vy. Com., 1 Mass. 


347, 389 
Mich.—In re Erdman, 179 Mich. 
Hartz v. Wayne 


567, 146 NW 400; 

Cir. Judge, 164 Mich. 231, 129 NW 
25; In re Koenig, 152 Mich. 432, 116 
NW 400; U. S. Gypsum Co. v. Kent 


Cir. Judge, 150 Mich. 668, 114 NW 
666; Sanborn’s App., 107 Mich. 189, 
*65 NW 209; Gore v. Ray, 69 Mich. 


114, 36 NW 739; Knorr v. Millard, 52 
Mich. 542, 18 NW 349; Brinsmade’s 
App., 52 Mich. 537, 18 NW 346; Gray 
v. York, 44 Mich. 415, 6 NW 874; 
Fletcher v. Clark, 389 Mich. 374; 
Churchill v. Burt, 32 Mich. 490; Peo. 
-v. Judge Calhoun Cir. Ct., 30 Mich. 
266; Cameron v. Bentley, 28 Mich. 
520; Conrad v. Button, 28 Mich. 365; 
Parker v. Copland, 4 Mich. 528. 
Mo.—North Missouri R. Co. v. 
Parks, 34 Mo. 159. 
N,. H.—Tandy v. Rowell, 54 N. H. 
384; Rochester v. Roberts, 25 N. H. 
' 495; Huse v. Grimes, 2 N. H. 208. 
N. Y.—Matter of Negus, 10 Wend. 


34. 

Oh.—Stemble v. Hewling, 2 Oh. St. 
22scibaxter Vee Columbia Cp.,.Lo Oh: 
56; Walpole v. Ink, 9 Oh. 142; Ewing 
v. Hollister, 7 Oh. Pt. II 138; Duncan 
v. Ferguson, Wright 740. Contra 
Smith v. Pratt,,13 Oh. 548. 

Pa.—Mohney v. Red Bank Tp. 
School Dist., 15 A 891; Wetherald v. 
Shupe, 109 Pa. 389, 2 A 220; Penn- 
sylvania Pulp, etc., Co. v. Stoughton, 
POG bas, 458 Com: Vin Haas, of ba. 
443; Aurentz v. Porter, 48 Pa. 335; 
Barnes’ App., 2 Pennyp. 506; ; 
v. Beaumont, 4 Rawle 366; 
Gest, ‘9 Sere. & R. 317; Lewis v. 
Wallick, 3 Serg. & R. 410; Ruhlman 
v. Com., 5 Binn. 24; Miller v. Miller, 
oebinn,, 30: ; 

‘Vt.—In re Cons. Rendering Co., 80 
Vt. 55; 66 A 790, 11 -AnnCas 1069 
fate 2074 U.S.) 541,528 SCt78, 52. 
ed. 327]; Stiles v. Windsor, 45 Vt. 
520; Courser vy. Vermont Cent. R. 
Co., 25 Vt. 476; Beckwith vy. Hough- 
ton, 11 Vt. 602. 

W. Va.—Morgan v. Ohio River R. 
Conmyso OW.) Vale ZIP Tor SH 588. 
Ridgway v. Hinton, 25 W. Va. 554; 
Dryden v. Swinburne, 20 W. Va. 89; 
Swinburn v. Smith, 15 W. Va. 483; 
Dryden v. Swinburn, 15 W. Va. 234. 

Wis.—Farmers’ F. Ins. Co. v. Con- 
rad, 102 Wis. 387, 78 NW 582; But- 
trick v. Roy, 72 Wis. 164, 39 NW 
345; Crocker v. State, 60 Wis. 553, 19 
NW 435. 

Wyo.—Wilson v. Terr., 1 Wyo. 114. 

BPng.—Groenvelt v. Burnell, Carth. 
491, 90 Reprint 883, 1 Salk. 263, 91 
Reprint 231; Jaques v. Cesar, 2 
Saund. 100 note 1, 85 Reprint. 776; 
Rex v. West Riding of Yorkshire, 7 
MOR oti, LOl, Reprint 1029. 

[a] Extent of rule—lIt is not 
enough that the proceedings are had 
in a court of record which ordinarily 
exercises common-law jurisdiction; 
where a proceeding is not within the 
ordinary jurisdiction of the court of 
record, but is a special and summary 
jurisdiction to be exercised different 
from the course of the common law, 
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[§ 19] 
Since courts of 


[§ 20] 


brook v. Cook, 5 Mich. 225; Beckwith 
v. Houghton, 11 Vt. 602; Groenvelt v. 
Burwell, 1 Salk. 263, 91 Reprint 231); 
and in such cases the remedy usually 
is either by ‘certiorari or mandamus 
(Beckwith v. Houghton supra. And 
see Certiorari [6 Cyc 730]; Manda- 
mus [26 Cyc 125]. 

[b] To court martial.—A writ of 
error does not lie to a court martial. 
Tandy v. Rowell, 54 N. H. 384. 

[ce] Quasi legal tribunals.—Nor 
does a writ of error lie, in the ab- 
sence of a statute, to review the de- 
termination of a common council, 
public board, or other quasi legal 
tribunal. Stearns v. Wyoming, 53 
soise 352, 41 NE 578. See infra 

[d] In New Jersey (1) this com- 
mon-law rule has been abrogated by 
the decisions of the court of appeals. 
Evans v. Adams, 15 N. J. L. 373. “In 
this state, and notably in this court, 
from an early period this limitation 
of the common law writ of error has 
been to some extent departed from, 
in favor of a more liberal review, and 
by a long line of cases it has be- 
come, with us, established law that 
the writ of error is not confined to 
the review of proceedings in the 
course of the common law, but ex- 
tends to decisions rendered in the 
exercise of the equitable powers of a 
court of law, or in the course of its 
statutory or summary jurisdiction, 
provided they result in a final dis- 
position of the matter and have not 
rested in the discretion of the court.” 
Per Pitney, C., in Defiance Fruit Co. 
v. Fox, 76 N. J. L. 482, 486, 70 A 460. 
And see Knight v. Cape May Sand 
Co., 88 N. J. L. 597, 838 A 964; Eames 
ve Stiles, 32 (N43. 1 490." (2) ¢Pro- 
ceedings summary in their character 
are reviewable on writ of error is- 
sued out of the court of errors to the 
supreme court. But similar proceed- 
ings in the pleas are reviewable in 
the supreme court, not by writ of 
error, but by writ of certiorari. At- 
kinson v. Prine, 46 N. J. L. 28; Adams 
v. Disston, 44 N. J. L. 662; Hames v. 
Stiles, 31 N. J. L. 490; Den v. Fen, 
21 N. (J. L. 700; In re Highway, 16 
ING Jee 3454" bvans vy. Adames Ol5 
N. J. L. 373; Taylor v. Griswold, 14 
N. J. L. 222, 27 AmD 33; Lawrence 
Vv. Dickey, W2 Nod. I. 3683) Kline ty. 
Pemberton, 7 N. J. L. 438; Stansbury 
v. Squier, 5 N. J. L. 1014. (3) Soa 
writ of error may be maintained to 
bring up to the New Jersey court 
of errors and appeals a judgment of 
a circuit court rendered under a stat- 
ute upon a verdict of a jury given 
on appeal from an award of damages 
by commissioners in condemnation 
proceedings. Sullivan vy. North Hud- 
son, County: Ry Coy bUON Stuer Les 
18 A 689. (4) A final judgment ren- 
dered in the course of the common 
law may be reversed if it results 
from an erroneous decision of an in- 
terlocutory matter not in the course 
of the common law, provided such 
decision did not lie in the discretion 
of the court below. Defiance Fruit 
Co. v. Fox, supra. (5) And a writ 
of error is the proper remedy to re- 
view the action of the supreme court 
in discharging a rule to show cause 


4why a judgment should not be set 


aside. 
supra. ; 
Territorial courts, “cases of trial 
by jury” see infra § 41 note 92[al]. 
6. Haines v. Peo., 97 Ill. 161; Ja- 
maica v. Vance, 96 Ill. A. 598 (writ 


Knight v. Cape May Sand Co., 


the writ of error will not lie (Hol-|of error lies to review judgment of 
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(2) Suits in Equity—(a) General Rule. 


equity are not, technically, courts 


of record, and moreover do not proceed in their 
trials and adjudications according to the course of 
the common law,® the writ of error does not, in the 
absence of statutory provision enlarging its fune- 
tions, lie in suits in equity, and in most jurisdic- 
tions this rule is expressly declared by statute.® 

(b) Statutes Extending Use of Writ. In 


county court in proceedings in rela- 
tion to apportionment of property of 
towns); Com. v. Ellis, 11 Mass. 462; 
Ruhlmann v. Com., 5 Binn. (Pa.) 24; 
Groenvelt vy. Burnell, Carth. 491, 90 
Reprint 883, 1 Salk. 263, 91 Reprint 
231; Anonymous, 1 Vent. 33, 86 Re- 
print 23; Coke Litt. 288b. See infra 
§ 81. See also Certiorari [6 Cyc 730]. 

[a] Proceedings in new jurisdic- 
tions.—(1) The rule is that, where 
the court is a court: of record and 
proceeds according to the course of 
the common law, whether the court 
has existed from time immemorial or 
is created by statute, a writ of error 
lies upon its judgments. Haines vy. 


Peo., $97 Ills 1623 Martin. "Conk, 
1 Mass. 347; 5 Dane Abr. 56. See 
also Thayer v. Com., 12 Mete. (Mass.) 
9. (2) But, where a new jurisdic- 


tion is created by statutory provi- 
sion authorizing a proceeding not 
known to the common law, the writ 
of error will not lie—the remedy is 
by certiorari. Haines v. Peo., supra; 
Campbell vy. Strong, 4 F. Cas. No. 
2,367b, Hempst. 195. See Certiorari 
[62Cyver7s0us 

statutes. of the several 
And see infra § 19 et seq. 

[a] In Delaware a writ of error 
will lie to an order of the superior 
court awarding a peremptory writ of 
mandamus, although it is not a judg- 
ment at common law, under the pro- 
vision of the constitution conferring 
upon the court of errors and appeals 
“jurisdiction to issue writs of error 
to the Superior Court, and to de- 
termine finally all matters in error 
in the judgments and proceedings of 
said Superior Court,’ which extends 
and applies to judgments and deci- 
sions in any proceedings in the lat- 
ter court of a final character. Union 
Church v. Sanders, 6 Del. 100, 63 
AmD 187. 

[b] In West Virginia a statute 
providing that “any party thinking 
himself aggrieved by the judgment of 
said courts [circuit] may obtain a 
writ of error thereto,” ete., includes 
a judgment rendered in a statutory 
proceeding and not according to com- 
mon law, and applies,as well to 
judgments. reviewable at common 
law only on certiorari as to those 
reviewable by writ of error. Dry-— 
den v. Swinburn, 15 W. Va. 234. 

{[c] Stay of execution.—In Flor- 
ida, where a motion is made and 
granted under Gen. St. (1906) § 1625, 
on affidavit of illegality, for the stay 
of an execution and the suspension 
of proceedings thereon, the proper 
procedure to obtain review of such 
ruling is by writ of error, and not 
by an appeal, even though the exe- 
cution may have issued in an equity 
suit, as the proceeding is statutory 
and at law. South Florida Lumber, 
etc., Co. v. Read, 65 Fila. 61, 61.S 
125; Hayes v. Frohock, 56 Fla. 794, 
47 S 343; Clinton v. Colclough, 44 
Fla. 520, 54 S 878. 

8. Colby v. Lawson, 5 Ark. 303; 
Gibson v. Rogers, 2 Ark. 334. In 
Springer v. Springer, 43 Pa. 518, 519, 
it was said that “ a writ of error 
cannot, without a change of its na- 
ture, become an adequate form of re- 
view of equitable remedies, because 
it brings up only what is properly 
record, in order to assign error in 
that, and never brings up the evi- 
dence except by bill of exceptions, 
which is a form not practised in 


equity.” 
re Fischer, 102 
Brewster v.- 


9. U. S.—Hayes v. 
WOES. 91215 26P Leds95; 
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some jurisdictions, however, the remedy by writ of 
error has been so extended by statute as to be avail- 
able, not merely in actions at law, but also in suits 
But neither a statute which merely 
preserves the writ,'? nor a statute which abolishes all 
distinctions between suits at law and in equity,!? 
nor a constitutional provision that ‘‘writs of error 
shall never be prohibited by law,’’ 1% has the effect 
of extending the writ to suits in equity. ; 
(3) In the Federal Courts.14 

eral courts the acts of congress give to defeated liti- 


in equity.?° 


[§ 21] 


Wakefield, 22 How. 118, 16 L. ed. 
301; McCollum y. Hager, 2 How. 61, 
11 L. ed. 179; Doty v. Jewett, 19 
Fed. 337; and other cases infra § 21. 

Ala.—Ex p. Sanford, 5 Ala. 562; 
Miller v. Goffe, 9 Port. 265; Russell 
v. Pierce, 7 Port. 276: 

Ark.—Rector. v. De Baun, 5 Ark. 
314; Colby v. Lawson, 5 Ark. 303; 
Gibson v. Rogers, 2 Ark. 334. 

Fla.—Grooms v. Wood, 43 Fla. 50, 
29 S 445; Columbia County Comrs. v. 
Bryson, 13 Fla. 281; Harris v. Cole, 
2 Fle. 400; Bradford v. Marvin, 2 
Fla. 101. 

Ind.—Cain v. Foote, 8 Blackf. 454. 

Iowa.—McDaniel v. Plumbe, 3 
Greene 331; McPoland v. Fitzpatrick, 
1 Greene 543. 

Mass.—Evans v. Hamlin, 164 Mass. 


239, 41 NE 267; Smith v. Rice, 11 
Mass. 507. 
Mo.—North Missouri R. Co._ v. 


Parks, 34 Mo. 159; Anderson v. Bid- 
die, 9 Mo. 580. 
N. M.—Kidder v. Bennett, 2 N. M. 


ConAny. 
Tulsa Water, etc., Co., Mf (Seay 
103 P 608; Parks v. Ada, 24 Okl. 168, 
103 P 607; Kelley v. McCombs, 23 
Okl. 867, 102 P 186. 

Pa.—Brown v. Parkinson, 56 Pa. 
336; Breitenbach v. Bush, 44 Pa. 313, 
84 AmD 442; Horton v. Miller, 44 
Pa. 256; Springer v. Springer, 43 Pa. 
518; Johns v. Erb, 5 Pa. 232; Elliott 
vy. Sanderson, 1 Penr. & W. 74; Miller 
v. Miller, 3 Binn. 30. 

Tenn.—Lindsay v. Allen, 112 Tenn. 
637, 82 SW 171. 

Wis.—Farmers’ F. Ins. Co. v. Con- 
rad, 102 Wis. 387, 78 NW 582; Crock- 
er v. State, 60 Wis. 553, 19 NW 435; 
Costello v. Buch, 25 Wis. 477; Shan- 
non v. State, 18 Wis. 604; Howes v. 
Buckingham, 13 Wis. 442; Delaplaine 
v.-Madison, 7 Wis. 407; Welden v. 
Legate, 1 Pinn. 286. 

[a] Applying this rule generally 
it has been held that a writ of error 
will not lie (1) to review an order 
‘for dissolving an injunction (Ex p. 
Sanford, 5 Ala. 562; Miller v._Goffe, 
9 Port. (Ala.) 265; Russell v._ Peirce, 
7 Port. (Ala.) 276; Cain v. Foote, 8 
Blackf. (Ind.) 454); (2) or proceed- 
ings for the violation of an_ injune- 
tion (Shannon y. State, 18 Wis. 604); 
(3) or proceedings upon application 
to the equitable powers of the court 
to set off a judgment against another 
(Brown vy. Parkinson, 56 Pa. 336; 
Horton v. iller, 44 Pa. 256); (4) or 
proceedings to avoid an administra- 
tor’s deed (Costello v. Buch, 25. Wis. 
477); (5) or a decree of subrogation 
(Brown v. Parkinson, 56 Pa. 336; 
Springer v. Springer, 43 Pa. 518). 
(6) In like manner the rule applies 
to proceedings for divorce (Miller_v. 
Miller, 3 Binn. (Pa.) 30. And see Di- 
vorce), especially where it is express- 
ly provided by statute that “in di- 
vorce cases, an appeal shall be the 
only mode of revising error’ (Par- 
menter v. Parmenter, 3 Head (Tenn.) 
224); (7) but a statute which pro- 
vides that divorce cases can be re- 
viewed only by appeal has no appli- 
cation to decrees for alimony (Mc- 
Bee v. McBee, 1 Heisk. (Tenn.) 558). 

{[b] Statutory substitute for cred- 
itors’ bills.—In Wisconsin a proceed- 
ing by garnishment to reach non- 


APPEAL AND ERROR 


by an appeal.?> 
In the fed- 


leviable property, formerly reached 
by creditors’ bills, is essentially equi- 
table, and a writ of error will not 
lie to review the proceeding. Farm- 
ers)... Ins. Cow vs Conrad; 91102) “was: 
387, 78 NW 582. 

10. Colo.—Vance vy. Rockwell, 3 
Colo. 240. 

Conn.—Cary v. Phcenix Ins. Co., 83 
Conn. 690, 78 A 426. 

Ill.—Greenup v. Porter, 3 Ill. 417; 
Woodard v. Glos, 118 Ill. A. 353. 
Cars, aieeas v. Chalfant, 7 Minn. 
487. 

Nebr.—Browne v. Palmer, 66 Nebr. 
287, 92 NW 315; Bannard v. Duncan, 
65 Nebr. 179, 90 NW 947; Chicago, 
ete., R. Co. v. Cass County, 51 Nebr. 
369, 70 NW 955; Beatrice Paper Co. 
v. Beloit Iron Works, 46 Nebr. 900, 
65 NW 1059; Smith vy. Gibson, 25 
Nebr. 511, 41 NW 360. 

N. M.—Farish vy. New. Mexico Min. 
Cos, SANs 4a 2 Ps os 

Tenn.—Bauhard vy. Truluck, 125 
Tenn. 120, 140 SW 298; Gibson v. 
Widener, 85 Tenn. 16, 1 SW 497; 
Hume v. Knoxville Commercial Bank, 
1 Lea 222; Meek v. Mathis, 1 Heisk. 


534; Mitchell v. Nicholson, 8 Yerg. 
194. See Boyd.v. Knox, (Ch. A.) 53 
SW 972. 


Tex.—Luckett v. Townsend, 3 Tex. 
119, 49 AmD 723. : 

a beri T.—Mann y. Young, 1 Wash. 

4 

[a] Construction of statutes.—(1) 
Construing Gen. St. (1887) § 1145, 
providing that writs of error from 
judgments ard decrees of the su- 
perior court might be brought to the 
supreme court of errors to review 
matters of law only, and Pub. Acts 
(1897) c¢ 194, by which the words 
“and decrees’ were dropped from § 
1145, it was held that such amend- 
ment did not prevent the suing out 
of a writ of error to review a de- 
cree in equity, since the words “judg- 
ments of the Superior Court,’ as 
used in Gen. St. (1902) § 819, include 
final decisions of that court in equity. 
Cary v. Pheenix Ins. Co., 83 Conn. 690, 
78 A 426. (2) But a writ of error 
is not coextensive, with the remedy 
by appeal, it not being intended to 
operate as a process for invoking the 
jurisdiction of the supreme court of 
errors in cases where the more equi- 
table and adequate process of ap- 
peal can be used. Cary vy. Pheenix 
Ins. Co., supra. 

[b] In Hawaii a writ of error 
lies, at the instance of an intervener 
claiming title, to an order of sale 
by a receiver. Bierce v. McChesney, 
16 Hawaii 258. 

[c] When a statute abolishes the 
distinction between suits at law and 
in equity, without providing for ap- 
peals, review of causes both legal 
and equitable must be by writ of 
error. Irwin v. Calhoun, 3 Nebr. 453. 
And see Nebraska Loan, etc., Co. v. 
Lincoln, ete., R. Co., 53 Nebr. 246, 
73 NW 546. 

[d] In Nebraska (1) a petition in 
error was formerly the proper rem- 
edy for reviewing errors of law oc- 
curring at the trial of an equity case 
Browne v. Palmer, 66 Nebr. 287, 92 
NW 315; Lowe v. Riley, 57 Nebr. 252, 
77 NW 758; Frenzer v.' Phillips, 57 
Nebr. 229, 77 NW _ 668. (2) But 
since 1907 petitions in error to re- 
view judgments or orders of the dis- 


trict courts have been abolished and 


11018; 


es ere 6" CoS {te a) 
rsh 


[$§ 20-21 
gants in the national courts the right to a review 
of final judgments at law against them by writ of 
error and a right to a review of final decrees in 
equity by appeal. 
fix the jurisdiction of the federal appellate courts, 


and a decree in equity cannot be reviewed by a writ 
of error, nor can a judgment at law be challenged 


These acts grant the power and 


And the general rule is that every 


judgment or order in an action is of the character 
of the principal action, so that, if such action is at 
law, the judgment or order is reviewable on writ of 


the remedy by appeal has been sub- 
stituted. L. (1907) e 162. 

[e] Unconstitutional statute.—Un- 
der a constitution making courts of 
chancery subject to appeal,. it has 
been held that a statute extending 
the remedy by writ of error to the 
decrees of chancery courts is uncon- 
stitutional and void. Colby v. Law- 
son, 5 Ark. 303. 

11. Costello v. Buch, 25 Wis. 477; 
Howes v. Buckingham, 13 Wis. 442. 


ee Delaplaine v. Madison, 7 Wis. 
13. Farmers F. Ins. Co. v. Conrad, 


102 Wis. 387, 78 NW 582; Delaplaine 
v. Madison, 7 Wis. 407. 

14. Special statutory proceedings 
see infra § 24. 

15. .Wisher v. Baker, 203 U. S. 174, 
27 SCt_ 135, 51 L. ed. 142,°7 AnnCas 
Comstock -v. Eagleton, 196 U. 
S. 99, 25 SCt 210, 49 L. ed. 402; Met- 
ropolitan R. Co. v. MacFarland, 195 
U. (Sr 322; “25 SCt, 28, 49.0. Neds] 296 


L. ed. 429; 
Wall (U. S.) 440, 20 L. ed. 429; Brew- 

(U. S.) 
ed. 301; McCollum vy. 
Eager, 2 How. (U._S.) 61,.11 L. ed. 
179; “Sarehet vy. U. Si, 12 Pet... U.S) 
143, 9 L. ed. 1033; Triumph Electric 
Co. v. Patterson, 211 Fed. 244, 127 
CCA 612; U. S. v. Northwestern Dev. 
Co., 203 Fed. 960, 122 CCA 262; Lex- 
ington Mill, etc., Co. v. U.S., 202 Fed. 
615, 121 CCA 15 [aff 232 U. S. 399, 34 
SCt 337, 58 L. ed. 658]; Swift Fer- 
tilizer Works v. Okolona Cotton Oil 
Co., 186 Fed. 158, 108 CCA 428; Spring 


Garden Ins. Co. v. Amusement Syn- 


dicate Co., 178 Fed. 519, 102 CCA 29; 
Cunningham y. Rodgers, 171 Fed. 835, 
96 CCA 507; Shook v. Dozier, 168 Fed. 
867, 94 CCA-279; Nashville R., etc., 
Co. v. Bunn, 168 Fed. 862, 94 CCA 
274; Courtney v. Pradt, 160 Fed. 561, 
87 CCA 463; Leak v. Leak, 156 Fed. 
473, 84 CCA 283 (proceedings-for di- 
vorce); Roberts vy. Great Northern 
Re. Co,, 138) Bed. 7113: "Tie CGAy Tavs 
Bullock Electric, ete., Co. v. West- 
inghouse Electric, ete., Co., 129 Fed. 
105, 68 CCA 607; Lockman v. Lang, 
128 Fed. 279, 62 CCA 550 (proceeding 
in bankruptcy); Frankfort v. Frank- 
fort Deposit Bank, 127 Fed. 812, 62 
CCA 492; Files v. Brown, 124 Fed. 
133, 59 CCA. 403; Enoch Morgan’s 
Sons Co. v. Gibson, 122 Fed. 420, 59 
CCA 46; Highland Boy Gold Min. Co. 
v. Strickley, 116 Fed. 852, 54 CCA 
186; Hooven, ete, Co. vy. Feather- 
stone, 111 Fed. 81, 49 CCA 229 [rev 
99 Fed. 180]; Loveless v. Ransom, 
109 Fed. 391, 48 CCA 434: Nelson v. 
Lowndes County, 93 Fed. 538, 35 CCA 
419; Thompson y. Northern Pac. R. 
Co., 93 Fed. 384, 35 CCA 357; Brochon 
v. Wilson, 91 Fed. 617, 34 CCA 31; 
U.S. 7v. Harris, 76),Ned.. 241,29 (CGA 
149; Stevens v. Clark, 62 Fed. 321, 
10 CCA 379; Doty v. Jewett, 19 Fed. 
337; Campbell v. Strong, 4 F. Cas. 
No. 2,367b, Hempst. 195. 

Appeals in the federal courts see 
infra §§ 40, 41. 

[a] Question as dependent on 
pleadings and relief.—The fact that 
a bill in equity filed in a federal 
court does not state a cause of ac- 
tion in equity does not constitute 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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--§§ 21-23] 


error, and if the action is in equity, it is reviewable 


by appeal.?® 


[§ 22] (4) Proceedixgs in Justices’ Courts. Since 
.the common-law writ of error lies only to courts of 
record and where the proceedings are according to 
the course of common law, the writ does not lie, in 
the absence of a statute, to review the proceedings 


the action one at law for the purpose 
of determining the manner of review, 
nor does the fact that the relief 
granted by the decree was such as 
might have been given by a judg- 
ment at law; but where a demurrer 
was overruled, and the cause re- 
tained and heard as one in equity, 
although erroneously, the decree is 
reviewable py appeal, and not on writ 
of error. Spring Garden Ins. Co. vy. 
Amusement Syndicate Co., 178 Fed. 
SLO £O2e CCA y29. ( 

[b] - Matter of substance and not 
of form.—The difference between 
causes of action at law and in equity 
is matter of substance and not of 
form, and the fact that a suit based 
upon a legal right of action is 
brought in equity in a state court, 
for the purpose of obtaining an at- 
tachment under a state statute, does 
not make it an equitable cause after 
its removal into a federal court, and 
the judgment therein is reviewable 
on error and not by appeal. Court- 
mah v. Pradt, 160 Fed. 561, 87 CCA 

[ec] A suit to enforce and fore- 
close a mechanic’s lien is a suit in 
equity, and the decree rendered on 
it is reviewable by appeal and not 
on writ of error. Hooven, etc., Co. 
v. Featherstone, 111 Fed. 81, 49 CCA 
229 [rev 99 Fed. 180]. 

[ad] A decree in a suit by a bank- 
rupt’s trustee to set aside an instru- 
ment in form a deed from the bank- 
rupt conveying certain described real 
estate is reviewable by appeal and 
not by writ of error. Carey v. Dono- 
hue, 209 Fed, 328, 126 CCA 254. 

[e] Action at law against receiver 
by leave of court in equity case.— 
Where a federal court, on the sale 
in foreclosure proceedings of rail- 
road property which has been oper- 
ated by its receivers, makes it a con- 
dition of the sale that the purchaser 
shall pay, in addition to the amount 
bid, as a part of the purchase. price 
of the property, all claims which may 
be legally established against the re- 
ceivers growing out of their opera- 
tion of the road, and retains juris- 


diction of the cause for the purpose. 


of enforcing such conditions, and sub- 
sequently grants leave to a claimant 
to bring an appropriate action on 
his claim, which he does on the law 
side of the court, while any judg- 
ment recovered is required to be 
brought into the equity suit to be 
fixed as a lien on the property, and 
enforced under the decree, the action 
itself is a separate action at law, 
and is properly reviewable by writ 
of error. Thompson v. Northern Pac. 
R. Co., 93 Fed. 384, 35 CCA 357. 

[f] Contempt in violating injunc- 
tion—(1) The willful violation of 
an injunction by a party to the cause 
in a federal court is a contempt of 
court constituting a criminal misde- 
meanor, and the proceeding to punish 
therefor by fine is in its nature a 
criminal proceeding, independent of 
and distinct from the suit in which 
the injunction decree was entered, 
and a judgment of conviction there- 
in is reviewable by writ of error, and 
not by appeal. In re Christensen 
Engineering Co., 194 U. S. 458, 460, 
24 SCt 729, 48 L. ed: 1072; Bessette 
v. W. B. Conkey Co., 194 U. S. 324, 
24 SCt 665, 48 L. ed. 997; Continental 
Gin Co. v. Murray Co., 162 Fed. 873, 
89 CCA 563; Bullock Electric, etc., 
Co. v. Westinghouse Electric, etc., 
Co., 129 Fed. 105, 68 CCA 607; Frank- 
fort v. Frankfort Deposit Bank, 127 
Fed. 812, 62 CCA 492. (2) But “when 
an order imposing 2, fine for viola- 
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of courts of justices of the peace.'? 


[3O.5.] 811 


But this rem- 


edy has sometimes been extended so as to include 


tices’ courts.!8 


[§ 23] 


tion of an injunction is substantially 
one to reimburse the party injured 
by the disobedience, although called 
one in a contempt proceeding, it is 
to be regarded as merely an inter- 
locutory order, and to be reviewed 
only on appeal from the final decree.” 
Per Fuller, C. J., in In re Christen- 
sen Engineering Co., supra. And see 
Hayes v. Fischer, 102 U. S. 121, 26 
L. ed. 95. (3) And it has been held 
that an order discharging a rule to 
show cause for contempt in violat- 
ing an injunction against infringe- 
ment of a trade-mark, granted by 
final decree in a suit in equity, is 
reviewable by appeal. Enoch Mor- 
gan’s Sons Co. v. Gibson, 122 Fed. 
420, 59 CCA 46. 

[g] An order disbarring an at- 
torney from practice in the federal 
courts is reviewable on writ of error 
and not by appeal. Thatcher v. U.S., 
212 Fed. 801, 129 CCA > 255. 

{h] Probate matters.—(1) A pro- 
ceeding for probate of-a wiil in the 
District of Columbia is not a suit in 
equity, but is a case in which the 
parties have a right to jury trial, and 
in which there may be adversary 
parties, and hence may. be brought 
to the supreme court from the dis- 
trict courts by writ of error, instead 
of by appeal. Campbell v. Porter, 
S. 478, 16 SCt 871, 40 L. ed. 
1044; Ormsby v. Webb, 134 U. S. 47, 
10 SCt 478, 33 L. ed. 805. (2) But 
exceptions to an accounting by an 
executor in the supreme court of the 
District of Columbia, sitting as an 
orphans’ court, make a case for equi- 
table cognizance, which is properly 
reviewable by appeal rather than by 
writ of error. Kenaday v. Sinnott, 
179 U. S. 606, 21 SCt 238, 45 L. ed. 
339 [rev 14 App. (D. C.) 1]. : 

{iJ Writ of error to territorial 
court.—Under the act of-March 3, 
19 O5e(SSRUL, Wie Stipa le yLOSie SLATS 
§ 12), providing that appeals and 
writs of error shall be taken from 
the Indian Territory courts to the 
federal court of appeals in the same 
manner as from the federal circuit 
courts to the federal circuit court of 
appeals, a decree in equity could not 
be reviewed by writ of error. Kelley 
v. McCombs, 23 Okl. 867, 102 P 186. 

Territorial courts, “cases of trial 
by jury” see infra § 41 note 94[a]. 

6. . S. v. Northwestern Dev. 
Co., 203 Fed. 960, 122 CCA 262; Nash- 
ville R., etc., Co. v. Bunn, 168 Fed. 
862, 94 CCA 274. And see Rouse v. 
Letcher, 156 U- S; 47, 15 SCt.266, 39 
L. ed. 341. 

{a] Issues raised by intervening 
petition. (1) Thus it has been held 
that, where a complaint in an inter- 
vention in an action at law is dis- 
missed by the final action of the 
court on the ground that it does not 
state a cause of action, the inter- 
vener may review such judgment on 
a writ of error, and it is not a valid 
objection that the complaint in in- 
tervention is in the nature of a bill 
in equity and that the action of the 
trial court with respect to such com- 
plaint is an exercise of its equity 
powers. U.S. v. Northwestern Dev. 
Co., 203 Fed. 960, 122 CCA 262. (2) 
And where a judgment creditor of a 
street railway in a receiver’s hands 
intervened to have the judgment paid 
out of the fund in court in pref- 
erence to the claims of mortgagees, 
it was held that the intervention par- 
took of the character of the original 
case, and was therefore in equity 
and not at law, and the determina- 
tion was reviewable by appeal only, 
and not by writ of error. Shook v. 


(5) Proceedings of Probate Courts. 
less authorized by statute, a writ of error does not, 
as a general rule, lie to review proceedings of a 


proceedings commenced or prosecuted before jus- 


Un- 


Dozier, 168 Fed. 867, 94 CCA 279; 
Nashville R., etc., Co. v. Bunn, 168 
Fed. 862,.94 CCA 274. In the latter 
case, after a receiver had been ap- 
pointed for a street railway in mort- 
gage foreclosure proceedings, de- 
fendants in error filed intervening 
petitions claiming damages for per-- 
sonal injuries, and were awarded in 
that proceeding judgment for dam- 
ages by a special master which under 
state statute were entitled to pref- 
erence out of the fund arising from 
a foreclosure sale. It was held that 
such proceedings partook of the na- 
ture of the suit in which conducted, 
and were therefore in equity and not 
of law, so that the judgments were 
reviewable on appeal only, and not 
by writ of error, as provided by U. 
S. Rev. St. §§ 691, 692. (3) On the 
other hand, since the mode of review 
at law is by writ of error, and not 
by appeal, it has been held that a 
determination of issues of fact raised 
by an intervening petition, filed in a 
chancery suit and setting up against 
the receiver appointed in such suit 
a cause of action exclusively cog- 
nizable at law, should be reviewed by 
writ of error,, and not by appeal. 
Rouse v. Hornsby, 67 Fed. 219, 14 
CCA 377 [writ of' error dism 161 
U.S. 588, 16 SCt 610, 40 L. ed. 817]. 
(4) And where, in a bankruptcy pro- 
ceeding, before the adjudication, a 
real estate mortgagee claimed cer- 
tain machinery, and a vendor of the 
machinery filed an intervening peti- 
tion which the court, after a hearing, 
dismissed, it was held that the proper 
mode of review was by appeal, and’ 
that a writ of error would be dis- 
missed. Triumph Hlectric Co. v. 
Pattersou, 211 Fed. 244, 127 CCA 


[b] A petition to set aside an or- 
der for the sale of the property of 
an insolvent bank by its receiver 
under the National Banking Act, and 
to rescind the sale under such or- 
der and an order which grants the 
relief, constitute proceedings 
equity reviewable by appeal only. 
Files v. Brown, 124 Fed. 1338, 
CCA 408. 

17. Edgar v. Dodge, 4 Mass. 670; 
Pratt v. Hall, 4 Mass. 239; Ridgway 
v. Hinton, 25 W. Va. 554. See Jus- 
tices of the Peace [24 Cyc 638]. 

[a] Proceedings under Militia 
Law.—Thus it has been held that a 
writ of error does not lie in pro- 
ceedings, under the Militia Law, be- 
fore a justice of the peace. Ball v. 
Brigham, 5 Mass. 406; Pratt v. Hall, 
4 Mass. 239. 

{b] Judgment entered on jus- 
tice’s transcript.—And, for the same 
reason, it has been held that the 
entry of judgment in the _ circuit 
court upon the transcript of a jus- 
tice of the peace is not reviewable 
on writ of error; nor is a decision 
of the circuit court upon the mere 
motion to vacate such judgment; 
but the remedy, if any, is by certi- 
orari. Townsend v. Tudor, 41 Mich. 
263, 1 NW _ 1050. 

18.) Lyman ‘ov... Arms., bb oePick: 
Kpiaee) 213. See also infra §§ 24, 


[a], Submission by justice of the 
peace to referees.—In Massachusetts 
and New Hampshire it has been held 
that the writ of error lies on a judg- 
ment of the common pleas, rendered 
on a report of referees under a sub- 
mission upon rule entered before a 
justice of the peace, pursuant to 
statute. Lyman, Vv. Armsby / Pick, 
(Mass.) 213; Short v. Pratt, 6 Mass. 
496; Huse v. Grimes, 2 N. H. 208. 
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19. U. S.—Campbell v. Strong, 4 
F. Cas. No. 2367b, Hempst. 195. 
Mass.—Smith v. Rice, 11 Mass. 


507. 
Mich.—In re Erdman, 179 Mich. 
567, 146 NW 400; In re Koenig, 152 


Mich. 432, 116 NW 400; Cameron v. 
Bentley, 28 Mich. 520. 
Mo.—North Missouri R. Co. v. 


Parks, 34 Mo. 159. 


N. *M.—Clancey v. Clancey, 7 N. 
M-405,937- <P 105; 38 -PH168. 
es Bae Tandy v. "Rowell, 54 N. H. 

See also Finch vy. Bonar, 46 Fla. 
246, 35 S 189. 

[a] The reason for this is (1) 
that the proceedings of probate 


courts are not proceedings accord- 

ing to the course of the common 

law. Smith v. Rice, 11 Mass. 507. 

(2) The granting of an order of sale 

of personal property of an estate, 

by a probate judge based entirely 
upon Comp. L. (1897) § 9327, pro- 
viding that a special administrator 
may sell such perishable and other 
personal property of the estate as 
the probate court may order to be 
sold, is not a proceeding according 
to the course of the common _ law, 
and hence a writ of error will not 
lie to the circuit court to review 
its decision therein... In re Koenig, 

152 Mich. 432, 116 NW 400. 

[b] A proceeding in the probate 
court to remove an administrator 
is not one according to the course 
of the common law, and a writ of 
error does not lie to review a de- 
cision therein. Conrad v. Button, 
28 Mich. 3865; Holbrook vy. Cook, 5 
Mich. 225. 

[c] An order appointing testa- 
mentary trustees, not being ac- 
cording to the course of the common 
law, is not reviewable by writ of 
error. In re Erdman, 179 Mich. 567, 
146 NW 400. 

{d] Judgments of the district 
court in Yexas in the exercise of its 
probate jurisdiction, under the con- 
stitution and laws in foree in 1878, 
were not reviewable in the supreme 
court on writ of error. Swan _ v. 
House, 50 Tex. 650; Smith vy. Robb, 
42 Tex. 260. 

See statutes of the several 
And see Vance vy. Rockwell, 
240; McCallum v. Chicago 
ete., Co., 203 Tll:' 142, 67 NE 

Thomas vy. Waters, 122 Ill. A. 

Huffman v. Rhodes, 72 Nebr. 

57, 100 "NW 159; In’re Barrett, 

(Wyo.) 141 P 95 (order granting 

letters of administration); Weiden- 

hoft v. Primm, 16 Wyo. 340, 94 P 

453. 

Review in supreme court of United 
States of probate proceedings in Dis- 
trict of Columbia see supra § 21 
note 15 [hl]. 

ail <n Alabama a statute which 
gave a writ of error or appeal from 
all judgments or final orders of the 
orphans court was held not to in- 
clude cases in which neither writ of 
error nor appeal could be taken by 
the course of practice in the courts 
of the common law. Watson v. May, 
§ Ala. 17%: 

[b] In Florida, under Rev. St. 
(1892) § 1280, proceedings to review 
in the supreme court judgments of 
the circuit court on appeal from the 
county court in matters relating to 
probate jurisdiction must be by ap- 
peal, that mode of review being ex- 
pressly provided, and not by writ 


of error. Finch y. Bonar, 46 Fla. 
246; oD Sy 189: 
[ce] In f[llinois, (1) under the 


statute giving appellate jurisdiction 
of matters of appeal and writ of 
error from final judgments or de- 


In some jurisdictions by statute, 
nowever, the remedy is a proper one,?° and even in 
the absence of a statute exceptions to the general 
rule have been recognized in the case of particular 
proceedings in such courts which were according 
to the course of the common law.?1 
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(6) Special Statutory Proceedings. 
general rule is that, unless authorized by statute, a 
writ of error does not lie to review special statutory. 
proceedings which are not according to the course 
of proceedings at common law.” 


[8g 23-24 
The 


In some jurisdic- 


tions, however, a writ is, under the statutes, the 


erees of the county courts, a writ 
of error will lie to review decrees 
of a court of probate in a proceed- 
ing to sell real estate for payment 
of a decedent’s debts. Lynn y. Lynn, 
160 Ill. 807, 43 NE 482; Thomas v. 
Waters, 122 Ill. A. 434. (2) And a 
writ of error is a proper mode of 
reviewing an order of the probate 
court with reference to a guardian’s 
Sale. McCallum v. Chicago Title, 
ete., Co., 203 Tll. 142, 67 NH 823. 
[d] In Nebraska (1) an order of 
the county court, allowing an ac- 
count against an "estate, may be re- 
viewed on error in the district court. 
Rogers vy. Redick, 10 Nebr. 332, 6 
NW 413. (2) In this state, under 
the Code § 675, decisions made by 
a county court in the settlement of 
the estate of a deceased person can 
be reviewed in the supreme court 
by error proceedings only. Huffman 
v. Rhodes, 72 Nebr. 57, 100 NW 159; 


Whalen v. Kitchen, 61 Nebr. 329, 
85 NW 278. 

21. Fitzgerald v. Com., 5 Allen 
(Mass.) 509. 

[a] Exceptions to the rule.—(1) 


Thus, while a writ of error will not 
lie to a decree of a probate court in 
the exercise of its ordinary jurisdic- 
tion, it has been held that if, in a 
particular case, the proceedings are 
according to the course of the com- 
mon law the writ will lie. Fitzger- 
ald v. Com., 5 Allen (Mass. ) 509. 
(2) And, although proceedings in the 
probate court are not according to 
the course of the common w, if 
they assume that form when brought 
up to a reviewing court for trial de 
novo, the proceedings of the latter 
court may be reviewed on error. See 
infra § 25. 

22. Ala.—Bryant v. Stearns, 16 
Ala. 302 (holding that a proceeding 
under the act of 1803 for partition 
was not such a judgment, sentence, 
or decree as would sustain a writ 


of error; certiorari being the only 
process by which it could be 
brought under review); Earle v. 


Juzan, 7 Ala. 474; Ex p. Tarlton, 2 
Ala. 35. 
Colo.——Hadley v. Fish, 3 Colo. 51. 
Conn.—Williams v. Hartford, ete., 
RaiCoy-L3*'Connie1 io! 
eon Rowland v. Hickman, 4 Del. 
Ill.—Cataldo v. Ostiuso, 253 Til. 
138, 97 NE 286; Kingsbury v. Sperry, 
119 Ill. 279, 10 NE 8; Moore v. May- 
field, 47 Tl. 167; Loomis v. Hodson, 
A Pa 0 RN Ue s8 [aff 224 Ill. 147, 79 
NE 590]. 
Me.—In re Banks, 29 Me. 288. 
Mass.—Melvin v. Bridge, 3 Mass. 
Phen Drowne v. Stimpson, 2 Mass. 


Mich.—Hartz v. Wayne Cir. Judge, 
164 Mich. 231, 129 NW 25; U. S. Gyp- 
sum Co. v. Kent Cir. Judge, 150 
Mich. 668, 114 NW 666; Owen vy. 
Ward, 125 Mich. 30, 83 NW 1008; 
Gore v. Ray, 69 Mich. 114, 36 NW 
739; Fletcher v. Clark, 39 Mich. 874; 
Smith v. Lapeer County Superin- 
tendents of Poor, 34 Mich. 58; Cam- 
eron v. Bentley, 28 Mich. 520. 

Thon aca a v. Ferguson, Wright 

Pa.—Wetherald v. Shupe, 109 Pa. 
380s) OP Ae 22 0c"" Barnes: se Npe mee 
Pennyp. 506; Com. yv. Beaumont, 4 
Rawle 366; In re Gest, 9 Serge. & R. 


owere Lewis v. Wallick, 3 Serg. & R. 
410; Ruhlman yv. Com., 5 Binn. . 24; 
Miller v. Miller, 3 Binn. 30. 


Vt.—In re Consolidated Render- 
ing Co., 80 Vt. 55, 66 A 790, 11 Ann- 
Cas 1069 Laff on other grounds 207 
U. Si 541) 239 SGter7 8. 52 Tireds 327, 
12 AnnCas 658]; Beckwith = y. 
Houghton, 11 Vt. 602. 


W. Va.—Swinburn vy. Smith, 15 W. 


Va. 488. 
Wis.—Crocker v. State, 60 Wis. 
has. 


553, 19 NW 435. 

[a] Zllustrations.—Thus it 
been held that the writ does not lie 
(1) in cases of contested elections 
(Cataldo v. Ostiuso, 253 Ill. 1388, 97 
NE 286; Moore y. Mayfield, 47 Ill. 
167; Swinburn v. Smith, 15 W. Va. 
483); (2) in statutory proceedings 
relating to highways (Road, etc. 
Comrs. v. Thompson, 15 Ala. 134; Ex 
p. Tarlton, 2 Ala. 35; In re Banks, 
29 Me. 288; Dorchester v. Went- 
worth, 31 N. H. 461); (3). in pro- 
ceedings to condemn land for high- 
way purposes (Hartz v. Wayne Cir. 
Judge, 164 Mich. 231, 129 NW 25); 
(4) in proceedings to award dam- 
ages for the condemnation of land 
under the exercise of eminent do- 
main (Williams v. Hartford, ete, 
R. Co., 13 Conn. 110; Hannibal, ete., 
R. Co. v. Morton, 20 Mo. 70. Contra. 
Mackinaw City v. U. S., 120 Fed. 
252, 56 CCA 88): (5) in proceedings 
to recover possession of land in an 
action of forcible entry and _ de- 
tainer (Parker v. Copland, 4 Mich. 
528); (6) in proceedings to secure 
the revocation of a license (Ex p. 
Berg, 14 Ala. 516); (7) in a libel for 
divorce (Miller v. Miller, 3 Binn. 
(Pa.) 30); (8) in desertion proceed- 
ings given by statute when a hus- 
band neglects to support his wife 
(Barnes’ App., 2 Pennyp. (Pa.) 506); 
(9) in statutory proceedings to com- 
pel the support of parents or other 
dependent persons (Smith y. Lapeer 
County Superintendents of Poor, 34 
Mich. 58; Baxter v. Columbia Tp., 
16 Oh. 56; Perry County Directors 
of Poor v. Chillisquaque Tp. Over- 
seers of Poor, 110 Pa. 153, 2 A 528. 
And compare Montoursville Borough 
Overseers of Poor y. Fairfield Tp 
Overseers, 112 Pa. 99, 3 A 862); (10) 
in proceedings to compel the’ sup- 
port of illegitimate children (Cross 
v. Peo., 8 “Mich. 113;~Baxter> va‘Co= 
lumbia “Tp.,> 16°: Oh. § 56); “GQDaan 
statutory proceedings on an appeal 
to the circuit court from an assess- 
ment of taxes made by the auditor- 
general (Auditor-Gen. v. Pullman 
Palace Car Co., 34 Mich. 59); (12) 
in purely statutory proceedings in 
attachment (Gore v. Ray, 6% Mich. 
114, 36 NW 739, special proceeding 
under: statute to dissolve writ of 
attachment; Gray v. York, 44 Mich. 
415, 6 NW 874; Wetherald vy. Shupe, _ 
109 Pa. 389, 2 A 220; Lewis v. Wal- 
lick, '3 Serg. & RB. \(Par)*410)s7-Gisy 
and in a statutory inquisition of 
lunacy (In re Gest, Serg. & R. 
(Pa.) 317; Buttrick v. Roy, 72 Wis. 
164, 39 NW 345; Crocker y. State, 
60 Wis. 553, 19 NW 435). (14) And 
the writ does not lie to a judgment 
of the quarter sessions upon an ap- 
peal by supervisors of roads from a 
summary conviction by a justice of 
the peace. Ruhiman’ “iv. eiCom) ed 
Binn. (Pa.) 24. (15) In Pennsyl- 
vania a decision compelling a dis- 
trict to pay costs and charges for 
maintaining and removing a pauper 
cannot be reviewed on writ of error. 
Perry County Directors of. Poor vy. 
Chillisquaque Tp. Overseers of Poor, 
supra. Compare Montoursville Bor- 
ough Overseers of Poor v. Fairfield 
Tp. Overseers, supra. (16) And it 
has been held that a proceeding 
under the act of June 24, 1885, 
whereby claimants in possession of 
land may rule purchasers to bring 
an action in ejectment within a de- 
fined time, is not reviewable on writ 
of error. Davenport v. Jones, 126 
Pa. 271,-17 Avéil, °GDain Vermont 
writs of error are not appropriate 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


- statutes of the several states. 
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proper mode of reviewing judgments or orders in 
such proceedings;** and it has been said that the 
writ may sometimes be allowed in such cases to pre- 
vent a failure of justice which would result from 
the fact that the party cannot avail himself of any 
Error les to an inferior court of 
record proceeding according to the course of the 
common law, notwithstanding the inferior court de- 
tives its jurisdiction over the subject matter from 
a particular statute which expressly directs the 


other remedy.*4 


mode of proceeding.” 


for the purpose of taking contempt] v. Escambia Land, etc., 


proceedings from the county court 


to the supreme court, notwithstand-. 


ing St. § 1625, relating to excep- 
tions, providing that questions of 
law determined by the county court 
upon the trial of any special or sum- 
mary proceedings placed upon the 
record by allowance of the court 
may pass to the supreme court for 
final decision as in cases which are 
according to the course of the com- 


mon law, since that statute has no 
reference to writs of error. In re 
‘Consolidated Rendering Co., 80 Vt. 


55, 66 A 790, 11 AnnCas 1069 [aff on 
other grounds 207 U. S. 541, 28 SCt 
'178, 52. L. ed. 327, 12 AnnCas 658]. 

[b] County seat location contest. 
+ Since a writ of error is not a 
writ of right in cases not prose- 
cuted according to the course of 
the common law, a writ of error 
will not lie to review a judgment 
of the county court entered in a 
contest with respect to the location 
of a county seat, the statute provid- 
ing that the decision of the county 
court in such a case shall be final. 
Loomis v. Hodson, 122 Ill. A. 75 

faff 224 Ill. 147, 79 NE 590]. 

23. See acts of congress and the 
And 
see Harris v. Clapp, Minor (Ala.) 
328 (holding that a writ of error 
lies to a. judgment in a suit com- 
menced by original attachment); 
Lyman v. Arms, 5 Pick. (Mass.) 213 
(on judgment of court of common 
pleas rendered on report of referee 
under submission entered into be- 
fore a justice of the peace). 

[a] ‘Federal courts.—(1) Writ of 
error is the proper method of bring- 
ing up to the supreme court of the 
United States for review a judg- 
ment of the supreme court of the 
Philippine Islands, upon questions of 
law, affecting the title to land in 
the court of land registration. Tin- 
glao v. Insular Govt., 215 U. S. 410, 
30: SCt5129) 254. 1; edi 2575, Canino, v. 
Insular Govt., Ol 2h Ue Ss 449, 29, St 
334, 594, 53 L. ed. 594. Q) And a 
proceeding by the United States un- 
der the Food and Drugs Act of June 
S006 (34 Uns Stati.) 77L.c 
3915 § 10), for the condemnation 
and forfeiture of an article alleged 
to be adulterated and misbranded, 
in which either party is given the 
right to demand a trial by jury of 
any. issue of fact, where such trial 
is demanded and ‘had, is reviewable 
on writ of error in the federal cir- 
cuit court of appeals. ‘The right to 
trial by jury granted by this act on 
demand of either party is absolute, 
and means a trial by jury according 
to the established practice in courts 
of common law,” and the _ federal 
constitution provides that “no fact 
tried by a jury shall be otherwise 
reéxamined in any court of the 
United States, than according to the 
rules of the common law.” Ss. 
Seven Hundred and Seventy- Nine 
Cases of Molasses, 174 Fed. 325, 327, 
98 CCA 197. And_ see Lexington 
Mill, ete, Co. v. U. S., 202 Fed. 615, 
121° CCA 15. 

[b] In Florida, where statutory 
remedies are given and it is not 
expressly provided that the method 
of reviewing orders. made therein 
shall be by appeal, writ of error is 
the proper manner of obtaining a 
review by the supreme court. Jones 


| 
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Assuming Common-Law Form. 
ings are not in their inception according to ‘the 
course of the common law, yet if they subsequently 
assume that form, as where they are brought up to 
another court for trial de novo according to the 
course of the common law, they become subject to 
review by writ of error.2° But, when the nature of 
the proceeding is not changed upon removal into a 
reviewing court, the proceedings of the latter court 


[3C.J.] 313 


(7) Summary Proceedings Subsequently 


Although proceed- 


cannot be reviewed by writ of error.’ 


Cox, 555 Hla. 
783, 46 S 290 (proceeding under a 
statute to reéstablish an alleged lost 
deed); Clinton vy. Colclough, 54 Fla. 
520, 44 S 878; Heebner v. Orange 
City, 44 Pla. 159, 32 S 879. 

[ce] In Georgia, the judgment of 
a superior court rendering a man- 
damus absolute cannot be brought 
up by writ of error to this court 
under Code § 3213 et seq, in refer- 
ence to injunctions and other ex- 
traordinary remedies in equity. 
Athens v. Long, 53 Ga. 495. 

[ad] In Qhio a finding and judg- 
ment of a court of common pleas, 
made in a case of contested election, 
brought before it by appeal under 
the statute, are reviewable on error 
in the district and supreme courts. 
Lehman vy. McBride, 15 Oh. St. 573. 


24. Kingsbury v. Sperry, 119 Ill. 
279, 10 NE 8. 
25. Martin vy. Com., 1 Mass. 347. 


And see Com. v. Sullivan, 5 Allen 


(Mass.) 511. 


26. Owen vy. Ward, 125 Mich. 30, 
83 NW i003; Matter of Mower, 48 
Mich. 441, 12 NW 646; Brown v. 


Forsche, 43 Mich. 492, 5 NW 1011; 
American Baptist Missionary Union 
v. Peck, 9 Mich. 445; Parker v. Cop- 
land, 4 Mich. 528; Sullivan v. North 
Hudson County R. CO; kgs Nom Jomo dts 
518,18: A 689; Dorn v. Burkhart, 23 
Pa. 521; Com. v. Beaumont, 4 Rawle 
(GPAs), 366; Schuylkill Nav. Co. v. 
Thoborn, 7 Sergey (Scuebte Cea iy As 
Beale v. Dougherty, 3 Binn. (Pa.) 
432; Brunson vy. Burnett, 2 Pinn. 
(Wis.) #9, 1 Chandl, 9. 

[a] Applications of rule.—This 
rule has been applied, for example 
(1) to proceedings for forcible entry 
and detainer, brought up to the cir- 
cuit court and conducted according 
to the course of the common_ law 
(Parker v. Copland, 4 Mich. 528); 
(2) and to proceedings of the pro- 
bate court, brought up for retrial 
in the circuit, district, or other court 
of general jurisdiction, and tried 
according to the course of common 
law (Owen vy. Ward, 125 Mich. 30, 
83 NW 1003; John Hancock Mut. L. 
Ins. Co. v: Hill,~ 108 Mich. 126,.65 
NW 758; Peckham vy. Hoag, 92 Mich. 
423, 52 NW 734; In re Nugent,. 77 
Mich. 500, 43 NW 889; Brinsmade’s 
ADD:,.s penn Mich. 1.531, 18 NW 346; 
Mower’s App., 48 Mich. 441, 12 NW 
646; Brunson v. Burnett, 2 Pinn. 
(Wis.) 79, 1 Chandl. 9. But see In 
re Fisher, 4 Wis. 254, 65 AmD 309). 
(3) Thus, in Brown vy. Forsche, 43 
Mich. 492, 5 NW 1011, it was held 
that, where an action was brought 
in the probate court for the allow- 
ance of a claim, and the adminis- 
trator appealed to the circuit court, 
where the issue was plene admin- 
istravit, and a trial was had as in 
an original action, a writ of error, 
rather than certiorari, was the proper 
remedy for removal to the supreme 
court. (4) And in Owen v. Ward, 
supra, it was held that, where a 
refusal to appoint an administrator 
de bonis non involved a determina- 
tion of the question of fact whether 
there were assets still to be admin- 
istered, such proceedings were anal- 
ogous to proceedings at common 
law, and the order of the circuit 
court, affirming the order of the 
probate court refusing to appoint an 
administrator, was reviewable on 
writ of error. (5) So, in American 


Baptist Missionary Union v. Peck, 
9 Mich. 445, where an appeal was 
had from a decree of the probate 
court allowing a will, and a substan- 
tial issue was framed and tried on 
appeal in the circuit court, although 
no new common-law issue was made 
there, it was held that such pro- 
ceedings were governed by the an- 
alogies of common-law trials, and 
that a writ of error would lie to 
bring the cause up to the supreme 
court, without regard to the precise 
form of the proceedings in the cir- 
cuit court. 

[b] Under Landlord and Tenant 
Act.—In Pennsylvania a judgment 
of a court of common pleas, on a 
certiorari to remove the proceedings 
of justices under the Landlord and 
Tenant Act, or the act to give pos- 
session to purchasers at _ sheriff's 
sale, was held to be reviewable on 
error brought to the supreme court. 
Schuylkill Nay. Co. v. Thoburn, 7 
Serg. & R. (Pa.) 411. 

[c] Appeal from county commis- 
sioners.—In Ohio a petition in error 
to review a decision of the court of 
common pleas, rendered in a case 
appealed from the board of coun. 
commissioners, under Rey. St. B98, 
is maintainable. Mannix v. Homin: 
ton County, 43 Oh. St. 210, 1 NE 
322; Belmont County v. Ziegelhofer, 
38 Oh. St. 523; Bowersox v. Seneca 


County,> 20 Oh. “St. 496; Clermont 
County v. Robb, Wright 48. 
{d] County ‘seat case.—In Ohio 


the district court was held to have 
jurisdiction to review on petition in 
error the proceedings of the courts 
of common pleas under the “act to 
authorize a contest of cases in which 
the removal of the seat of justice of 
a county has been submitted to a 
vote of the electors.” Powers: v. 
Reed, 19 Oh. St. (1:89. 

[e] Contest of will.—The verdict 


in a case to contest the validity of 


a will may be reviewed on petition 
in error in the same manner as such 
review may be had in civil actions. 
Glancy_v. Glancy, 17 Oh. St. 134. 


27. In re Koenig, 152 Mich. 432, 
116 NW 400; Sanborn’s App., 107 
Mich. 189, 65 NW 209; Knorr = y. 


Millard, 52 Mich. 542, 18 NW 349; 
Townsend v. Tudor, 41 Mich. 263, il 
NW 1050; Conrad v. Button, 28 
Mich. 365; Mohney v. Red Bank Mp. 
School Dist., (Pa:) 15 A. 891; Ruhl- 
man _v. Com., 5 Binn, (Pa.) 24 

[a] Applications of rule.—(1) 
This rule has been applied to pro- 
ceedings in the probate court to re- 
move an administrator, the proceed- 
ings not being according to the 
course of the common law, and their 
nature not being altered when re- 
moved by appeal into the circuit 
court, where the case is tried be- 
fore a jury. Conrad v. Button, 28 
Mich. 365; Holbrook v. Cook, 5 Mich. 
225. (2) So it has been held that a 
writ of error will not lie to review 
proceedings in the circuit court, 
upon an appeal from an order of a 
probate court denying a petition for 
the appointment of ‘the mother as 
guardian of her minor. children 
(Cameron vy. Bentley, 28 Mich. 520); 
(3) or to review the action of the 
circuit court in affirming the pro- 
bate court in refusing to relieve an 


executor from giving bond on the 
sale of real estate (Fletcher v. 
Clark, 39 Mich. 374); (4) or to re- 
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[§ 26] g. Judgments to Which Writ Will Lie. 
By the common law, and generally under the stat- 
utes, a writ of error can be brought only upon a 
final judgment or an award in the nature of a final 
judgment,?® or under some statutes, upon a final 
judgment ‘or an order granting a new trial.?® 
are reviewable, 
whether on writ of error or appeal, and the neces- 
sity for a final judgment will be considered at 
As a general rule 
a writ of error is not limited to judgments which 
are merely: erroneous, but will lie to set aside a 
judgment which is void on its face.*4 

[§ 27] h. Fast Writ of Error. 
cases where an application for an injunction or a 
receiver is granted or refused, in contempt cases, in 


question as to what decisions 


length in a subsequent chapter.*° 


view the refusal of the circuit court 
to affirm a probate order to an ex- 
ecutor to advance, to the infant 
beneficiaries of a will, money be- 
queathed to them on coming of age 
(Knorr vy. Millard, 52 Mich. 542, 18 
NW 349); (5) or to review an order 
of the circuit court affirming an or- 
der of the probate court requiring 
an executor to furnish a further 
bond and to render an account (San- 
born’s App., 107 Mich. 189, 65 NW 
209). (6) Entry of judgment in the 
circuit court upon a transcript from 
a justice of the peace is not review- 
able on writ of error; nor is a de- 
cision of the circuit court upom the 
mere motion to vacate such judg- 
ment; but the remedy, if any, is by 
certiorari. Townsend vy. Tudor, 41 
Mich. 2638, 1 NW 1050. (7) 
_writ of error does not lie to the 
court of common pleas on an appeal 
from a township auditor’s report on 
a school district treasurer’s account. 


Mohney v. Red Bank Tp. School 
Dist., (Pa.) 15 A 891. 
28. U. S.—Green v. Underwood, 
86 Fed. 427, 30 CCA 162. 
Conn.—Brown v. Cray, 89 A 1123; 


Lippitt v. Bidwell, 87 Conn. 608, 89 
A 347; Tyler v. Hamersley, 44 Conn. 
419, 26 AmR 479. 

Ga.—Allen v. Savannah, 9 Ga. 286. 

Ill.—Brodhead v. Minges, 198 Mil. 
513, 64 NE 998; Adamski v. Wiec- 
zorek, 170 Til. 373, 48 NE 951; Chi- 
cago "International Bank v. Jenkins, 
104 Till. 148; Coates v. Cunningham, 
80 Ill. 467; *Steward v. Parsons, 112 
Tl. A. 611 (does not lie from order 
refusing to dismiss a suit). 

Ind.— Bradley v. Bearss, 4 Ind. 186. 


Iowa.—Keller  v. Harrison, 129 
NW 57, 58 [cit Cyc]. < 

Ky.—Johnston v. Com., 1 Bibb 
598. 

Md.—Harford County v. Jay, 122 


Md. 324, 89 A 715; Coston v. Coston, 
25 Md. 500. 
Mass.—Drowne_ v. Stimpson 2 
Mass. 441. 
Mich.—Tompkins vy. Bowen, 123 
Mich. 377, 82 NW 51 (not an ‘inter- 
locutory order overruling demurrer); 


Brady’ vy. Toledo, etc., R. Co., 
Mich. 457, 41 NW 503; Holbrook v. 
Cook, 5 Mich. 225. 

Mo.—State v. Mosman, 231 Mo. 


474, 1833 SW 38; Padgett v. Smith, 
205 Mo. 122, 103 SW 942; Young v. 
Hudson, 99 Mo. 102,12 Sw 632; An- 
derson vv. Moberly, 46 “Mo. '- 19175 
Howell v. Pitman, 5 Mo. 246; Pitts- 
burgh Plate Glass Co. v. Peper, 96 
Mo: A: 595," 70 -SW _(910;: Wirt’ ‘v. 
Dinan, 41 Mo. A. 236; Duncan v. 
Forgey, 25 Mo. A. 310. 

N. J.—Morris, ete., Dredging Co. 
v. Bayonne, 76-N. J. L. 573, 70 A 
134; Den v. Fen, 21 N. J. L. 700. 

Pa.—Rand v. King, 134 Pa. 641, 
19 A 806 (order striking off entry 
of satisfaction of judgment); Com. 
vy. Simpson, 2 Grant 438. 

Wis.—J. L. Gates Land Co. v. Olds, 
112 Wis. 268, 87 NW 1088; Crilley v. 
State, 20 Wis. 231; Baton v. Gillett, 
is. 546; Jenks v. State, 16 Wis. 
Paine vy. Chase, 14 Wis. 653; 


And a. 


APPEAL AND ERROR 


The | ceptions, instead 


-In Georgia, in 
other ;*> but, in 
sense, an appeal 


Wheeler v. Scott, 3 Wis. 362; Dean 
v. Williams, 2 Pinn. 91; Merrill v. 
Rollin, 1 Pinn. 411; Hill v. Bloomer, 
1 Binn?’ 2/83? 

Eng.—Samuel v. Judin, 6 Hast 338, 
102 Reprint 1314; Jaques v. Cesar, 
2 Saund. 100, 85 Reprint 776; Rex 
v. Dublin, Str. 536, 93 Reprint 685. 

See infra § 256 et seq. 

[a] “The writ of error ‘lyeth 
when a man is grieved by any error 
in the foundation, proceeding, judg- 


ment or execution, and thereupon 
it is called breve de errore corri- 
gendo. But without a judgment, or 
an award in nature of a judgment, 
no writ of error doth lie; for the 
words of the writ be si judicium 
redditum sit.’’” Therefore, to main- 
tain a writ of error, there must have 
been an action and judgment, and 
no writ of error lies to an order 
punishing a contempt. Johnston v. 
Com., 1 Bibb (Ky.) 598, 599. 

[b] Refusal to hear and deter- 
mine cause.—A writ of error is not 
the appropriate remedy where a 
court refuses to proceed to hear and 
determine a cause, and _ therefore 
does not lie from a refusal of the 
court to order a cross defendant to 
plead to a counterclaim. Green v. 
Underwood, 86 Fed. 427, 30 CCA 162. 

29. Jones v. Tyler, 58 -Fla. 290, 
51 S 283; Blanton v. West Coast R. 
Co:, 58 Fla. 169, 50 S 945. 

30. Decisions reviewable see in- 
fra § 129 et seq. 

Final decisions see infra § 256 et 
seq. 

Judgment by confession or on 
consent see infra §§ 448, 453. 


31. Colo.—Cooper v. American 
Cent. Ins. Co., 3 Colo. 318; Skinner 
v. Beshoar, 2 Colo. 388. See also 


Filley v. Cody, 4 Colo. 109. 


Conn.—Stonington v. States, 31 
Conn, 213. 

Tll.—Peo. v. Evans, 262 Ill. 235, 
104 NE 646. 


Mass.—Waters v. Randall, 8 Metc. 
132; Jordan v. Dennis, 7 Metc. 590, 
ans also Gray v. Thrasher, 104 Mass. 

Mich.—Monger vy. New Era Assoc., 
145 Mich. 683, 108 NW 1111. 

Minn.—Sullivan v. La Crosse, ete., 
Steam Packet Co., 10 Minn. 386. 
pes Y.—Striker v. Mott, 6 Wend. 
oats _—Mitchell v. Kennedy, 1 Wis. 

And see infra § 287. 

32. Civ. Code (1895) §§ 4881 
5540; Civ. Code (1911) §§ 5454, 6153. 

Judgments or orders reviewable 
on fast bill of exceptions see infra 


§ 277. 

33. Appeal as an “action” or 
“suit” see infra § 34. 

34. See U. S. v. Wonson, 28 F. 
Cas. No. 16,750, 1 ‘Gall. 5; State v. 
Jacksonville Terminal Co., 41 Fla. 
363, 27° 4S 224: | Hooper Tel. Coie: 
Nebraska Tel. Co., (Nebr.) 147 NW 
674; Wingfield v. Neall, 60 W. Va. 
106, 54 SE 47, 116 AmSR 882, 10 


LRANS 443, 9 AnnCas 982; and other 
cases infra this section. 
[a] Tllustrations.—Some of the 


Rockford v. Compton, 
406 


vo. a 
[$§ 26-28 


cases where an application for alimony is granted 
or refused, in cases of mandamus or other extraordi- 
nary remedy, and in certain other cases, provision 
is made by statute for bringing the case to the su- 
preme court by writ of error or a ‘‘fast’’ bill of ex- 


of by the ordinary writ after final 


judgment, so as to insure an early hearing.*? 

[§ 28] 2. Appeal **—a. Definitions. 
the diversity of the statutory provisions regulating 
appellate procedure, the word ‘‘appeal’’ is used in 
many different senses.°4 
used to denote the nature of the appellate jurisdic- 
tion, without regard to the particular mode by which 
a cause is transmitted from one tribunal to an- 


Owing to 


The term is sometimes 


its original and strictly technical 
was a proceeding, introduced into 


proceedings to which the designa- 
tion has been applied, not coming 
within the scope of this article, will 
not be discussed here. (1) Thus 
the term “appeal” has sometimes 
been used in statutes as ‘signifying 
only a right of rehearing before the 
same court, with a different special 
jury. Pool v. Barnett, Dudl. (Ga.) 8. 
(2) And an application to the same 
court in which a decree is made, to 
reverse its decision, is sometimes 
termed an “appeal.” Longworth v. 
Sturges, 4 Oh. St. 690, 708. (3) So 
the term is also quite generally ap- 
plied to the proceeding by which 
causes before justices’ courts and 
courts of probate are brought up 
for new trial before a court of rec- 
ord, variously designated as courts 
of common pleas, circuit courts, and 
district courts. See Ex p. Hender- 
son, 6 Fla. 279; Crane v. Giles, 3 
Kan. 54. (4) In Nebraska the term 
“appeal” in Const. art 9 § 9 signi- 
fies a transfer of a proceeding for 
review from an executive officer to 
the district court. Hooper Tel. Co. 
v. Nebraska Tel. Co., 147 NW 674. ~ 
(5) In Leach v. Blakely, 34 Vt. 134, 
it was held that the word “appeal,” 
as used in Act (1855) p 43 § 26, al- 
lowing an “appeal” from the as- 
sessment of the tax collectors to the 
selectmen, meant an application for 
relief to be obtained by a recon- 
sideration or review of the previous 
action, and should not be construed 
in its technical sense of a removal 
of a case from an inferior to a su- 
perior court for review. (6) And in 
Prairie County v. Matthews, 46 Ark. 
383, it was said that “appeal, ” as 
used in Mansfield Dig. § 5687, cre- 
ating a board for the equalization 
of taxable values in each county, 
and providing that any person ag- 
grieved by the action of the board 
may “appeal” therefrom to the 
county court, should not be ‘con- 
strued in its technical sense of a 
removal of the case from an inferior 
to a superior court for review, but 


in its popular signification of “in- 
voke the aid of.” 
35. U. S.—uU. S. Wonson, 28 F. 
Cas. No. 16,750, 1 Gall, 5. 
Colo.—Swenson v. Girard F. & M. 
Ins. Co., 4 Colo. 475. 


Fla.— State Vv. Hee ey etl Termi- 

nal Co., 41 Fla. 363, 2% S 22 
Tll.—Clark  v. Ross, il til, 334; 
115° ike AG 


Kan.—Crane v. Giles, 3 Kan. 54. 
Nebr.—Pollock vy. Antelope County 
School Dist. No. 42, 54 Nebr. 171, 74 


NW 393; Nebraska L. & T. Co. v. 
Lincoln, ete., R. Co., 53 Nebr. 246, 
73 NW 546. 

N. M.—Dold v. Robertson, 3 N. M. 
Slo Oe 302 

Pa.—Lone’s App., , 134 -Pa. #641019 
A 806; Pittsburg” Brewers’, ete., 
Mercantile Tax, 38 Pa. Super. 121. 


R. I.—vVaill v. McPhail, 34 R. IL 
361,-83 A 1075; AnnCasi914D 516. 
Tex. —Magee v. Chadoin, 44 Tex. 
488; Republic v. Smith, Dall. 83. 
W. Va.—Wingfield v. Neall, 60 W. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


-§ 28] 


equity practice from the civil law, by which the 
whole cause was’removed from a lower to an ap- 
pellate court, and there tried de novo upon evi- 
dence newly introduced, being subjected to a new 
and final determination as if: it had not been tried 
before, and without any reference to the conclusion 
The statutory appeal differs 
so greatly in the various jurisdictions, in conse- 

quence of the dissimilarity of the statutes, that it is | 


of the inferior court.?* 


Va. 106, 54 SE 47, 116 AmSR 882, 
10 LRANS 443, 9 AnnCas 982. 
Wyo.—Caldwell v. State, 12 Wyo. 


206, 74 P 496. 


[a] Constitutional and statutory 
provisions (1) sometimes make use 
of the term in a broad and compre- 
hensive sense to signify the re- 
moval of a cause from an inferior 
to a superior court, and, when so 
used, it designates all kinds of pro- 


_ ceedings to obtain a review by an 


appellate court, whether by the 
technical appeal, by writ of error, 
by certiorari, or otherwise. State v. 


PR. Co., 


Jacksonville Terminal Co., 41 Fla. 
BOS, O0l, 2t S220" "205<" Crane. ‘Vv. 
Giles, 3 Kan. 54; Lyles v. Barnes, 40 
Miss. 608; State v. Anthony, 65 Mo. 
A. 543; Pollock v. School Dist. No. 
42, 54 Nebr. 171, 74 NW 393; Ne- 
braska L. & T. Co. v. Lincoln, etce., 
53 Nebr. 246, 73 NW _ 546; 
Wingfield v. Neall, 60 W. Va. 106, 54 
SE 47, 116 AmSR 882, 10 LRANS 
443, 9 AnnCas 982. (2) The word 
“appeals,” as used in Fla. L. (1899) 
ec 4700 § 23, providing for the man- 
ner of taking appeals from judg- 
ments, orders, and decrees of in- 
ferior courts in all suits and cases 
brought under the provisions of that 
act, it being the act prescribing the 


powers of the railroad commission- 


ers of the state, includes any and 
all appropriate proceedings for the 
review of judgments at law, orders 


' and decrees in equity, and other re- 


viewable orders, judgments, and de- 
ecrees. State v. Jacksonville Termi- 
nal Co., supra. (3) The word “ap- 
peal,’”’ as used in Comp. L. § 2206, 
providing that in case of appeal in 
civil suits, if the judgment of the 
appellate court is against the ap- 
pellant, it shall be rendered against 
him and his securities in the appeal 
bond, has been held to apply. to 
causes in the supreme court on writ 
of error. Dold vy. Robertson, 3 N. M. 
313,19), P2302. ; 

[b] The term “appeal” in an emi- 
nent domain act includes any stat- 
utory proceeding by which an award 
made for property taken by. condem- 
nation may be reviewed by a. dif- 
ferent tribunal for the purpose of 


confirmation or alteration. Van Em- 
burgh v. Paterson, etc., Tract. Co., 
70 N. J. L. 668, 59 A 461. See also 


Paterson, etc., Tract. Co. v. De Gray, 
TO -“Nivds ols.n 95:56, A, 251, 

[ec] Petition in error included.— 
“Appeal,” as used in L. (1872) § 7, 
relating to contests of county seat 


elections and other elections, pro- 
viding that all appeals shall be 
taken within sixty days, includes 


appeals by petition in error, as the 
act declares that no appeal can be 
taken except by such petition. State 
v. Smith, 31 Kan. 129, 1 P 251. 

[d] Prior decision implied.—An 
“appeal” is the removal of a cause 
or matter from an inferior jurisdic- 
tion after its decision to a superior 
jurisdiction for retrial on its merits, 
and a proceeding in a superior jur- 
isdiction cannot with any propriety 
be called an “appeal,” where the 
cause or matter involved was not 
before any inferior tribunal or. body. 
Thus, where a statute gives a pro- 
bate court power to decide the loca- 
tion of telegraph and telephone lines 
in cities in case of inability of the 
council and company to agree as to 
such location, it is not in any sense 
an appeal,. the council not being 
given any power to direct in what 


. 
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mode the lines of the telephone com- {a “certiorari” is marked. 


pany shall be constructed in the 
streets of the municipality, its sole 
province being to come to an agree- 
ment with the company in regard to 
the mode cf using the streets by the 
company. Zanesville v. Zanesville 
Tel., etc., Co. 64 Oh.-St. 67, 59 NE 
781, 83 AmMSR 725, 52 LRA 150. 

36. U. S.—Wiscart v. Dauchy, 3 
Dall. 321, 1 L. ed. 619; U. S. v. Won- 
son, 28 F. Cas. No. 16,750, 1 Gall. 5. 

Iowa.—Grimes v. Burlington, 74 
Iowa 123, 37 NW 106. 
aL LR Set vy. Barnes, 40 Miss. 


Mo.—Ketchum v. Thatcher, 12 Mo. 


A. : 

Nebr.—Western Cornice, etc., 
Works v. Leavenworth, 52 Nebr. 418, 
72 NW 592; State v. Doane, 35 Nebr. 
107, 53 NW _ 611. 

W. Va.—Wingfield v. Neall, 60 W. 
Va. 106, 54 SE 47, 116 AmSR 882, 10 


LRANS 443, 9 AnnCas 982; Rich- 
mond vy. Henderson, 48 W. Va. 389, 
37 SE 653. 


Wis.—Bumbalek v. Peehl, 95 Wis. 
127, 70 NW 71. 

[a] “While an appeal is author- 
ized by statute, unless otherwise re- 
stricted, the proceeding in all cases 
is anew, in order to determine the 
very merits of the matter in dis- 
pute.” Grimes v. Burlington, 74 
Iowa 123, 125, 37 NW 106 (holding 
therefore that a code provision that 
appeals might be taken from boards 
of equalization to the circuit court, 
and that the question of liability to 
assessment should be justly and 
equitably determined, meant that the 
whole matter should be examined 
and tried de novo); Richmond v. 
Henderson, 48 W. Va. 389, 37 SH 
653 (holding that the legal- signifi- 
eation of an “appeal,” unless the 
context otherwise manifests, means 
an appellate process which opens the 
former judgment and verdict and 
sends the case to a higher court for 
trial de novo upon the same facts, 
or new facts, regardless of the for- 
mer trial, and such is its meaning 
in Const. art 8 § 28, providing that 
appeals shall be allowed from the 
judgment of justices of the peace 
in such manner as may be _pre- 
scribed by law); Michaelson v. Caut- 
ley, 45 W. Va. 533, 32 SH 170; Mac- 
kin v. Taylor County Ct., 38 W. Va. 
338, 18 SE 632. 

[b] Writ of error distinguished. 
—“An appeal is a process of civil 
law origin, and removes a cause en- 
tirely; subjecting the facts as well 
as the law, to a review and re-trial; 
but a writ of error is a process of 
common law origin, and it removes 
nothing for re-examination but the 
law.” Wisecart v. Dauchy, 3 Dall. 
(COS) 3821) Sats Lei ed. “629 [quot 
U. S. v. Goodwin, 7 Cranch (U. S.) 
108, 3 L. ed. 284; Western Cornice, 
Works. v. Leavenworth, 52 
. 418, 72 NW 592]. And _ see 
Capital Tract. Co. v. Hof, 174 U. S. 
119) (SCEQSS0N 43 Tie cds Stores: 
Ve, COG, LOO aU Se Os LDS Ot LO. oo 
L. ed. 76; Dower vy. Richards, 151 
U. S. 658, 14 SCt 452, 38 L. ed. 305; 
In re Kirby, 84 Fed. 606; In re Mur- 


dock, 7 Pick. (Mass.) 303; Dutcher 
v. Culver, 23 Minn. 415; Wagener 
v. Kirven, 47 S. C. 347, 25 SE 130; 


Land Mortg. Inv., ete., Co. v. Faulk- 
ner, 45 S. C. 503, 23 SE 516, 24 SE 
2 


88. 
{c] Certiorari distinguished.—The 
distinction between an “appeal” and 
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impossible to give a descriptive definition which will 
hold good in the various states; it is only possible 
to indicate in a general’ way the different forms 
which the remedy has assumed.** 
‘‘appeal’’ has sometimes been applied to a statutory 
proceeding almost identical with the remedy by writ 
of error,?* and sometimes to a remedy very similar 
to the appeal in equity,®® the appeal which has been 
established by statute in most of the states has 


While the term 


The for- 
mer brings the case up on its 
merits. The latter brings up the 
record only, and upon such a writ 
the court can look merely at the 
regularity of the proceedings. In 
re Thirty-Fourth St., Philadelphia, 
81 Pa. 27, 29. See also Schaeffer v. 
Burnett, 221 Ill. 315, 77. NE 546. 
And see Certiorari [6 Cye 730]. i 

[d] As part of trial—The funda- 
mental idea of the word “appeal” 
necessarily involves the idea of a 
review of the proceedings had in a 
trial which has already been had, 
and not a new trial of the case. An 
appeal is no part of the trial, and 
therefore a clause in the constitu- 
tion saving a defendant convicted in 
a trial before a trial justice the right 
to appeal does not give him the 
right to a trial by jury. State v. 
Williams, 40 S. C. 373, 19 SE 5. 

37. See Carnall Vv. Crawford 
County, 11 Ark. 604, 622 (where it 
was said that “appeals in reference 
to actions at law, although ex- 
pressed by a term originally derived 
from the civil law, are purely crea- 
tures of our statute law, and, conse- 
quently ...our various’ statutes 
must be construed together in order 
to determine correctly the import of 
the term in any given statute’’). 

38. Gormly v. McIntosh, 22 Barb. 
(N. Y.) 271; Wingfield v. Neall, 60 
W. Va. 106, 54 SE 47, 116 AmSR 882, 
10 LRANS 443, 9 AnnCas 982. 

fa] In Connecticut the word “ap- 
peals,” as used in the act of 1882, 
designates the process which is a 
mere substitute for a writ of error, 
motion in error, or motion for a new 
trial, for the review of questions of 
law. White v. Howd, 66 Conn. 264, 
33 A 915; Styles v. Tyler, 64 Conn. 
432, 30 A 165; Schlesinger v. Chap- 
man, 52 Conn. 271. 

{b] In North Carolina, under the 
code, an appeal is in substance a 
writ of error. pe v. Haleyon 
Steamboat Co., 68 N. C. 72. 

39. Mason v. Alexander, 44 Oh. 
St. 318, 7 NE 435. 

[a] In Massachusetts the right 
of appeal, in the sense in which 
“appeal” is understood in that com- 
monwealth, is a general right to 
have a full new trial, in all matters 
of law and fact, in the court ap- 
pealed_ to. Sullivan v. Adams, 3 
Sore 476; Com. v. Richards, 17 Pick. 


[b] In New Hampshire “an ap- 
peal is a continuation of the origi- 
nal suit, for the purpose of obtain- 
ing a new trial and a new judgment. 
It is analogous in its effect to the 
award of a new trial, by which the 
previous verdict is entirely set 
aside, and the case is to be heard 
anew like an original action and as 
if no judgment had been rendered 
in the court below.” Per Parsons, 
Cc. J., in Bickford v. Franconia, 73 
N. H. 194, 195, 60 A 98. : 

[ce] In Ohio it has been said that 
“while in many of the states, and 
perhaps in all except in our own, an 
appeal from a court of general juris- 
diction is in the nature of a writ of 
error, whereby the appellate court 
passes upon the record, as to facts 
as well as law, and does not hear 
additional or other evidence, but 
confines its adjudications to errors 


appearing upon the record, in Ohio 
the appeal itself vacates, without 
revisal, the whole proceeding, as to 


findings of fact as well as law, and 
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some of the characteristics of both the equitable ; 


remedy and the writ of error.*® 


‘Distinctions not abolished. It has been held that 
a statute providing that all appellate proceedings in 
the supreme court previously taken by writ of error, 
appeal, or certiorari shall thereafter be taken in a 
proceeding to be. called an ‘‘appeal’’ does not do 
away with the distinction between the three modes 
of reviewing decisions, although the same name is 


applied to them all.*t 


the case is heard upon the same or 
other pleadings, and upon such com- 
petent testimony as may be offered 
in that court. It takes up the sub- 
ject of the action de‘novo, in re- 
spect to pleadings, necessary parties, 
trial and judgment, in like manner 
as if the cause had never been tried 
below.” Mason vy. Alexander, 44 Oh. 
St. 318, 328, 7 NE 435. See also 
Grant v. Ludlow, 8 Oh. St. 1, 28. 
[d] In Pennsylvania, where ap- 
peal is the proper mode of review 
in equity cases and those following 
the equity forms (Rand v. King, 134 
Pa. 641, 19 A 806), it has been said 
that an appeal “brings up the whole 
case, and not merely the record of 
it? Springer v. Springer, 43 Pa. 
19; 


fe] In Wisconsin it has been 
said that the word “appeal” is some- 
times used broadly and denotes the 
general nature of appellate jurisdic- 
tion, and in that sense may include 
a writ of error, and so a writ of 
error may, in a broad sense, include 
an appeal; but the one word has its 
origin in the civil law and the other 
in the common law and the distinc- 
tion between them has generally 
been maintained in practice and is 
generally recognized by statute. 
And it has therefore been held that 
L. (1895) e 215, providing that no 
appeal can be taken to the supreme 
court when the amount involved, ex- 
cluding costs, is less than one hun- 
dred dollars, does not apply to writs 
of error. Bumbalek vy. Peehl, 95 
Wis. 127, 70 NW 71. 

40. Ex p. France, 176 Ind. 72, 91, 
95 NE 515 [cit Cyc]; State v. Doane, 
35 Nebr. 707, 583 NW 611; Peo. v. Jus- 
tices Mar. Ct., 2 AbbPr (N. Y.) 126, 
11 HowPr 400; Mann vy. Young, 1 
Wash. T. 454. 

[a] It differs from appeal in 
equity. and is in the nature of the 
writ of error in the respect that the 
appellate court, in revising the rul- 
ings and final judgment of the court 
below, does not try the cause de 
novo and does not hear additional 
evidence. See State v. Doane, 35 
Nebr. 707, 53 NW 611. Accordingly, 
it was said of the appeal estab- 
lished for the territory of Washing- 
ton that it “is substantially a pro- 
ceeding rather by writ of error than 
by technical appeal; for under it no 
evidence goes up, but only a state- 
ment of facts in the nature of a 
special verdict, and the rulings of 
the court on the admission or rejec- 
tion of evidence when excepted to.” 
Mann v. Young, 1 Wash. T. 454, 457. 

{[b] It is like appeal in equity 
and differs from writ of error in the 
respect that it removes the whole 
cause to the appellate court. In, 
Peo. v. Justices of Mar. Ct., 2 Abb- 
Pr (N. Y.) 126, 127, 11 HowPr 400, it 
is said an appeal is “the substitute 
for the writ of error; but it is 
more: it is the method by which all 
the mistakes in the judgment of an 
inferior jurisdiction are, rectified, 
except when otherwise specially pro- 


vided.” In Nebraska L. & T. Co. v. 
Lincoln, etce., R. Co., 53 Nebr. 246, 
248, 73 NW 546, it was said that 
appeal, in its special and technical 
sense, “designates the particular 
form of review, dependent upon 
statuté for its existence ... where- 


by a case is transferred, after de- 
* cision, to a higher court for a re- 
examination of the whole proceed- 


APPEAL AND ERROR 


In General. 


unknown to the common law. 
gin, and was introduced therefrom into courts of 
equity and admiralty.‘ 
by appeal in actions at law, and in this country in 
equity also, is purely of constitutional or statutory 
origin, and exists only when given by some consti- 
tutional or statutory provision.‘ 
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[§ 29] bb. Origin and Existence of Remedy—(1) 
The proceeding by appeal was entirely 


It is of civil-law ori- 


Consequently, the remedy 


In Canada also 


, the right of appeal is statutory and an appeal will 


ing, and final judgment or decree in 
accordance with the result of such 
re-examination.” 

{c] In Louisiana “an appeal’ is 
defined by the Code of Practice § 
564, to be “the act by which one of 
the parties to a suit has recourse to 
a superior tribunal, in order to have 
the judgment of an inferior court 
corrected,’ and there is no appeal 
when, with respect to the only mat- 
ter brought up by the appeal, the 
appellant neither asks nor desires 
any correction of the judgment ap- 
pealed ._ from. Rausch v. Barrere, 
109 La. 568, 567,-33 S 602. See also 
Beaird v. Russ, 34 La. Ann. 315. 

{[d] In North Carolina, on ap- 
peal to the supreme court, errors 
assigned in matters of law only are 
reviewable except where the _ sub- 
ject matter was formerly cognizable 
in equity only, in which cases the 
findings of fact are also reviewable. 
Baker v. Belvin, 122 N. C. 190, 30 
SE 337; Travers v. Deaton, 107 N. 
Cc. 500, 12 SE 373; In re Deaton, 105 


Na C. 259) 11 SET 2445 Coatest! av. 
Wilkes, 92 N. C. 376. 
[e] In RBhode Island the word 


“appeal,” as used in the various 
state statutes, has become a gen- 
eral term designating appellate pro- 
ceedings, and “appeals” cannot be 
said to have a general character, 
but each depends for its form and 
nature upon the particular statute 
giving the right of appeal, and un- 
der Gen. L. (1909) ¢ 289, providing 
for appeals in equity cases from the 
superior to the supreme court, an 
appeal in an equity case does not re- 
move the cause to the supreme court 
for a retrial as in chancery appeals 
in England, but only brings up for 


review the error stated in appel- 
lant’s reasons for appeal. WVaill v. 
MePhailis 34.0Rs IeeesGdnS 3 a Ae 0 (5. 


AnnCas1914D 516. 

[f] In West Virginia an appeal 
from the county court to a circuit 
court under Code (1899) e 39 §§ 47, 
48; ec 112 § 14 is’ to be tried by the 
record as made up in the county 
court, and does not give the right to 
a new trial by jury, or otherwise 
than by the record, until reversal on 
the record. Sistersville Ferry Co. v. 


Russell, 52. Wa, Van #356,. 43 S107; 
59 LRA 513: 
41. Long’s App., 134 Pa. 641, 19 


A 806 (holding, therefore, that such 
a statute does not authorize the su- 
preme court, in an appellate pro- 
ceeding which would formerly have 
been taken by certiorari, to con- 
sider the evidence or the opinion of 
the lower court, as might have been 
done under a former appeal); C. M. 
Hapgood Shoe Co. v. Saupp, 7 Pa. 
Super 480; Laird’s App., 2 Pa. Super. 


300. 
42. Wingfield v. Neall, 60 W. Va. 
106, 54 SE 47, 116 AmSR 882, 10 


LRANS 448, 9 AnnCas 982; and 
other cases cited in the following 
note. 

{a] Prior to the fusion of com- 
mon law with equity in 1875, noth- 
ing that was, or could properly be 
called, an appeal from court to court 
was known. 2 Pollock & M. Hist. 
Eng. L. (2d ed) 664. 


43. Ala.—Ex p. Jonas, 64 S 960, 
Ariz.—Hoeye v. Willis, 15 Ariz. 
257, 2605  L3sieP 15 -[eitviCyel]s, Levy 


v. Stofella, 14 Ariz. 262, 127 P 725. 
Ark.—Simpson vy. Simpson, 25 Ark. 
487. Appeal from county court to 


circuit court see Jones v. Coffin, 96 
Ark. 332, 131 SW 873. 

Cal.—Hackley v. Craig, 2 Cal. 
Unrep.. Cas... 289, 3) Pi 4945) inwire 
Overton, 13 ‘Cal. “A. 117,° 108" P 10215 
Pipher v. Amador County Super. 
Court, 3 Cal. A. 626, 86 P 904. 

Colo.—Wellmuth v. Rogers, 52 
Colo.” "454,43 127 PP) 41025°0" Hainesmave 
Hearntey,, ol. Coloy (31-7) 01 east G2 
Callahan v. Jennings, 16 Colo. 47%, 
24 PY 1055* Peo.) vy Richmond, 0G 
Colo. 274, 26 P 929; Guillet v. Gor- 
man, 23 Colo. A. 216, 128 P 878. 

D. C.—Bankers Surety Co. v. Se- 


curity Trust .Cov, °39 “App. 3543 70.S: 
v. O’Neal, 10 App. 205. 
Fla.—Jones v. Escambia Land, 


etc., Co., 55 Fla. 783, 46 S 290; Mont- 
On CTY, v. Thomas, 40 Fla. 450, 25 


Ga.—Glover v. Lumpkin, 99, Ga. 
174, 25 SH 179; Humphrey v. John- 
son; 13 Ga. JA. 65%, 558," 79 ‘SHA530 
[cit Cyc]; Davison v. Bush, 8 Ga. 
A. 34, 68 SE 495. 

Ida.—Maple vy. Williams, 15 Ida. 
642, 98 P 848. 

Ill.—Harvard First Cong. Church 
Vv. “Page, 255) Tl) 267, 992 NEF 453 
Bondurant v. Bondurant, 251 Ill. 324, 
96 NE 306, AnnCas1914D 18; Damon 
v. Barker, 239 Ill. 637, 88 NE 2783 
Dean v. Dean, 239 Ill. 424, 88 NE 
149; Niles Drainage Comrs. _ v. 
Harms, 238 JT." 414, 38 NBA 20a 
Hawkins v. Burwell, 191 Ill. 389, 
61 NE 68 [rev 92 Ill. A. 459]; Greve 
v. Goodson, 142 Ill. 355, 31 NE 677; 
Peak vy. Peo., 76 Ill. 289; The Consti- 
tution v. Woodworth, 2 Ill. 511; Peo. 
v. Peters, 173 Ill. A. 564; Travelers 
Ins. Co. v. Leafgreen, 150 Ill. A: 
155; Bairstow v. Ins. Co., 148 Ill. A. 
186; Heyman vy. Heyman, 117 Ill. A. 
542 [aff 218 Ill. 636, 75 NE 1079]; 
Steward v. Parsons, 112 Tll. A. 6113 
Union Nat. Bank vy. Barth, 74 Ill. A. 
383 [179 Ill. 88, 53 NE 615]; John 
F. Alles Plumbing Co. vy. Alles, 67 
Ill. A. 252; Chicago, ete. R. Co. vi 
Calumet, 50 Ill. A. 555° [aff 157.-111s 
512, 40 NE 625]. 

Ind.—Collins v. Laybold, 104 NE 
971; Indianapolis v. Hawkins, 18% 
Ind. 382, 103 NE 10; Curless v. Wat- 
son, 180 Ind. 86, 102 NE 497; State 
v. Daly, 175 Ind. 108, 93 NE 5393 


Amacher vy. Johnson, 174 Ind. 249, 91 _ 


NE 928; Randolph y. Indianapolis, 
172 Ind. 510, 88 NE 949; Brown v. 
Brown, 168 Ind. 654, 80 NE 535; Hol- 
land v. Holland, 131 Ind. 196, 30 NE 
1075; Whittem vy. State, 36 Ind. 196; 
Washington Tp. v. Ratts, (A.) 101 
NE 842; Continental Ins. Co. v. Gue, 
51 Ind. A. 232, 98 NE 147: Weh-. 
meier v. Mercantile Banking Co., 49 
Ind. A. 454, 97 NE 558; Huntington 
v. Kaufman, (A.) 97 NE 339; Bear 
v. Reese, 44 Ind. A. 465, 89 NE 522: 
Smith v. Long, 43 Ind. A. 668, 88 
NE 356; Indianapolis vy. L. -@ 
Thompson Mfg. Co., 40 Ind. A. 535, 
81 NE 1156, 82 NE 540; Dinson v. 
Drosta, 389 Indl A. 432;" S30 =Nineaze 


Cae v. State, 36 Ind. A. 51, 74 NH 
Ind. T.—In re Terrell, 6 Ind. T. 


412, 98 SW 1438. 

Iowa.—Horrabin v. Iowa City, 160: 
Iowa 650, 130 NW 150, 142 NW 212, 

Ky.—Marlowe v. Com., 142 Ky. 
106, 133 SW 1137; Renshaw v. Cook) 
129 Ky, 347, (LIP SW 371) 33 akcy be 
860, 895. 

Md.—Peoples v. Ault, 117 Md. 631, 
84 A 60 (from courts of equity); 
Anne Arundel County Comrs. Vv. 


=> 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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hie only as authorized by the statutes.*4 
no appeal will lie, unless the right is given by the 
constitution, in any case in which the statute ex- 
pressly declares that the decision shall be a final 
determination of the controversy;*° and where a 
statute declares that a decision shall be final, or 


Melvin, 107 Md. 533, 69 A 256; Main 
v. Fessler, 89 Md. 468, 5 
Goldschmid v. Meline, 86 Md. 
38 A. 783; Barth v. Rosenfeld, 36 
Md. 604; Mayhew v. Soper, 10 Gill 
& J. 366. 

Mass.—Hall vy. Hall, 200 Mass. 194, 
86 NE 363; Bartlett v. Slater, 183 


Mass. 152, 66 NE 631; ‘Atty.-Gen. v. 
Oliver, 


Mba Massy 6351156 
Fay v. Upton, 153 Mass. 
SOs. Y OUNS Vs 


NE 969; 
6, 26 NE 

Providence, _ etc., 
150 Massimp bONN ZS 
Com vs Richards; 1'% Pick: 
Under Rev. L. c 173 § 96, as 
amended by St. (1910) c 555 § 4, an 
appeal is not allowed from a de- 
cision of a justice of the supreme 


NE 579; 


' judicial court in an action at law, 


that procedure being confined to de- 
cisions of the superior court. The 
remedy is by exceptions, unless the 


_ justice reports the questions raised. 


' Channell_ v. 
B Ct., 


Northern WHssex Dist. 
213 Mass. 78, 99 NE 769. 
Mich.—Mitchell Bee Bay Probate 
Judge, 155 Mich. 550, 119 NW 916; 
U. S. Gypsum Co. s Kent Cir: Judge, 
150 Mich. 668, 114 NW 666; Water- 
man v. Bailey, 111° Mich. 571, ‘69 
NW 1109; De Long v. Muskegon 
County, 111 Mich. 568, 69 NW 1115; 
Sullivan v. Haug, 82 Mich. 548, 46 
NW 795, 10 LRA 263; Kundinger v. 
Saginaw, 59 Mich. 355, 26 NW 634; 
People’s Ice Co. v. Steamer Excel- 
sior, 43 Mich. 336, 5 NW 398; Max- 
field v. Freeman, 39 Mich. 64; Michi- 
gan Ins. Co. v. Whittemore, 12 Mich. 
311; Hewlett v. Shaw, 9 Mich. 346. 


Minn.—Minneapolis v. Wilkin, 30 
Minn. 140, 14 NW 581; Tierney v. 
Dodge, 9 Minn. 166. 

Miss.—Dismukes v. Stokes, 41 


Miss. 430. 

Mo.—Bussiere y. Sayman, 257 Mo. 
SOS 16a SW. (96. [aft 171 Mo: Alo 1, 
153 SW 507]; Barnes v. Missouri 
Valley Constr. Co., 257 Mo. 175, 165 
SW 723; Star Bottling Co. v. Ex- 
position Co., 240 Mo. 634, 144 SW 
776; Westen Tie, etc., Co. v. Drain. 
Dist. Co., 226 Mo. 420, 126 SW 499; 
Owens Vv. Mathews, 226 Mo. 1%, 125 
SW 1100; State v. Broaddus, 216 
Mo. 336, 115 SW 1018; Millar v. 
Transit Co., 216 Mo. 99, 115 SW 521; 
Thomas v. "Elliott, 215 Mo. 598, 114 
SW 987; State v. Woodson, 128 Mo. 
497, 31 SW: 105; Sheridan v. Flem- 
ing, 93 Mo. 321, 5 SW 813 (from 
county court); Wilson v. School Tp. 
No. 6, 23 Mo. 416; Morris v. Morris, 
128 Mo. A. 673, 107 SW 405; Arkan- 
R. Co. v. Powell, 104 Mo. 
AN 362-80° (SW 33863- Kreyling v. 
O'Reilly, 95 Mo. A. 561, 74 SW 694. 

Mont.—In re Searles, ’46 Mont. 322, 
127 P 902; Thien v. Wiltse, 141 P 
146; State v. District Ct., 38 Mont. 
lO SOM P89: 

Nebr.—Hanika v. State, 87 Nebr. 
845, 128 NW 526; Whalen v. Kitchen, 
61 Nebr. 329, 85 NW 278; Pollock v. 
School Dist. No. 42, 54 Nebr. 171, 
74 NW 393; State v. Bethea, 43 Nebr. 
451, 61 NW 578; State v. Ensign, 
11 Nebr. 529, 10 NW. 449; Wilcox v. 
Saunders, 4 Nebr. 569; Irwin v. Cal- 
houn, 3 Nebr. 453. 

Nev.—State v. State Bank, 
ce 36 Nev. 526, 137 P 400. 

M.—Armijo v. Neher, 11 N. M. 
354 "358, 68 P O14 [eit Cye]. 

N. Y.-In re Droege, 197 N. Y. 44, 
90 NE 340 [app dism 129 App. Div. 
866, 114 NYS 375]; State v. Kings 
County, 125 N. Y. 312, 26 NE 272, 34 
NYSt 782; Batterman v. Finn, 40 
N. Y. 340; Leach v. Auwell, 154 App. 
Divi. 170, Us NYS Ob: dbealke iv. 
Hartman, 137° Apps Div, 451,- 121 
NYS 771; Stern v. Barrett Chemical 
Co, 124 App. ‘Div. ~377, 108 NYS 
811; Jones v. Sabin, 122 App. Div. 


sas, etc., 


etc., 


APPEAL AND ERROR 


Of course 


as distinguished 


666, 107 NYS 508; 
129 NYS) 23: 

_N. C.—Hawkins v. Western Union 
Tel. Co., 81 SE 161; Caudle v. Mor- 
ris, 158 N. C. 594, 74 SE 98. 

D.— Whitney Ve RitzZ24eIN» Db: 
576, 140 NW 676; Aneta "Mercantile 


Roth v. Light, 


Co. v. Groseth, 20 N. D. ae Sai 
NW 718. 
Oh.—Kramer vy. Cleveland, etec., R. 


Co., 5 Oh. St. 140; Wilder v. Wilder, 
25 Oh. (Cir, Ct. -184; -Scheidler ~-v- 
Newark & G. Electric St. R. Co., 20 
Ob, “Cit ict’ . 453,611 2Oh, (CirroMec: 
203; Johnson v. Johnson, 19 Oh. Cir. 
Cti6L0, 10= Ohi Cirs Dec: All 


Okl—Welch v. Barnett, 34 Okl. 
166, 125 P 472. 
Or.—Williams v. Pacific Surety 


Co., 139 P 934; Livesley v. Landon, 
138 P 853; State v. Simpson, 138 P 
467; Donart v. Stewart, 63 Or. 76, 
126 P 608; Lewis v. Chamberlain, 61 
Or... 150; 121 P4305) Macartney \v: 
Shipherd,--60) Or. 133) 117 BP. 814) 
AnnCas1913D 1257 and note; Blum- 
auer-Frank Drug Co. v. Horticul- 
tural Fire Relief, 59 Or. 58, 112 P 
1084; Portland y. Nottingham & Co., 
58 Or. 1013" Pa2se Clayy veo Clay,- 50 
Or: 533; 109 P 1291108 Pe tT9): Wong 
Sing v. City of Independence, 47 Or. 
231, 88 P 387; Kadderly v. Portland, 
440 Or) 185274 (P. 7105%5 P1222: "Port- 
land v. Gaston, 38 Or. 533, 63 P 1051. 

Pa.—Gabler v. Black, 210 Pa. 541, 
60 A 257; Davenport v. Jones, 126 
Pa. 271, 17 A 611; Pittsburg Brew- 
ers’, etc., Mercantile Tax/03 SyAba:. 
Super. 121. 

Philippine.—Aragon vy. Araullo, 11 
Philippine 7. 

S. D.—Kirby v. Drapeau, 147 NW 
982; State v. Stunkard, 28 S. D. 311, 
1383 NW 2538; State v. Cram, 20 S. 
D. 159, 105 NW 99; Kirby v. Ramsey, 
9 'S;-D: 197, 68SUNW 328: 

Tenn.—Chattanooga v. Keith, 115 
Tenn. 588, 94 SW 62, 5 AnnCas 859 
and note [cit Cyc]. 

Tex.—Powdrill v. Powdrill, (Civ. 
A.) 134 SW 272; Hudson v. Smith, 
(Civ. A.) 1383 SW 486; Naylor v. 
Naylor, (Civ. A.) 128 SW 475. From 
county to circuit court in probate 
matters see Shook y. Journeay, (Civ. 
A.) 149 SW 406. 

Utah.—State v. Olsen, 115 P 968, 
969° [cit Cyc]; 
sen, 36 Utah 165,' 104 <P 117, 26 
LRANS 898. 

W. Va.—Carskadon v. Board of 
Education, 61 W. Va. 468, 56 SE 
834; Fleshman v. McWhorter, 54 W. 
Va. 161, 46 SE 116. 

Wis.—Wildes v. Franke, 157 Wis. 
189, 146 NW 1119; Clancy v. Mil- 
waukee Fire, etce., Comrs., 150 Wis. 
630, 138 NW 109; Puffer v. Welch, 
141 Wis. 304, 124 NW 406; Wilt v. 
Neenah Cold Storage Co., 130 Wis. 
398, 110 NW 177; State v. Chitten- 
den, 127 Wis. 468, 107 NW _ 500; 
Maxon y. Gates, 118 Wis. 238, 95 
NW 92; Western Union R. Co. v. 
Dickson, 30 Wis. 389. See Hanra~ 
han v. Janesville, 137 Wis. 1, 118 
NW 194. 

[a] “The right to an appeal is 
and. always has been statutory, and 
does not exist at common law. It 
is a remedy which the Legislature 
m2y jn its discretion grant or take 
away, and it may prescribe in what 
eases, and under what circumstances, 
and from what courts, appeals may 
be taken; and unless the statute 
expressly or by plain implication 
provides for an appeal from a judg- 
ment of a court of inferior juris- 
diction, none gan be taken.” Sulli- 
van v. Haug, 82 Mich. 548, 555, 46 
NW 795, 10 LRA 263. 

[b] Where no right of appeal is 
given by statute, the supreme court 


Boucofski. v. Jacob- |' 


[sO.T7 sly 


final and conclusive, it is generally held that the 
term is used as indicating a final determination of 
the litigation, without any right of appeal, and not 
as meaning merely that the decision shall be final 


from interlocutory, or final as re- 


spects the lower court only.*® 


cannot invest itself with jurisdic- 
tion, and the lower court, by grant- 
ing permission to appeal, cannot au- 
thorize the court to take jurisdic- 
tion. State v. State Bank, etc., Co., 
86 Nev. 526, 137 P 400; and other 
cases supra this note. 

[c] “Action or special proceed- 
ing.’—The presentation of the claim 
of an official court reporter to the 
judge or court for allowance is 
neither an action, nor a special pro- 
ceeding, within Code Civ. Proc $§ 
963 subd 1, authorizing an appeal 
from a final judgment entered in an 
action or. special proceeding com- 
menced in the superior court or 
brought thereto from another court. 


Pipher vy. Amador County Super. Ct., 
3 Cal. A. 626, 86 P 904. 
[ad] Probate courts.—The term 


“civil causes,’ as used in Comp. L. 
(1909) § 3989, relating to practice 
in the county court, and Const. art 
7 §§ 15, 16, relating to appeals from 
the county court to the supreme 
court and to the district court, does 
not include matters within the pro- 
bate jurisdiction of the county court. 


Welok v. Barnett, 34 Okl. 166, 125 
72. 
44. Desormeaux v. Ste. Therese, 


43 Can. 8S. C. 82 [overr Shannon v. 
Montréal, vet.) RiACo),1/2 8, Camis 1a | 
374]; Rice v. Rex, 32 Can. S. C. 480; 
In re Manitoba, 22 Can. S. C. 577 
(under Canadian educational stat- 
utes); Seath v. Hagar, 18 Can. S. C. 
715; Chagnon vy. Normand, 16 Can. 
S.C. 661, 662 (where it is said per 
Ritchie, C. J.: “We think that an 
appeal, which is unknown to the 
common law, must be given by stat- 
ute in such clear and explicit lan- 
guage that the right to appeal can- 
not be doubted’); Brown v. Brown, 
14 B. C. 142, 10 WestLR 15; Scott 
v. Scott, 4 B. C. 316; Leishman v. 
Garland, 3 Ont. L. 241, 1 OntWR 22; 
Reg. sv.cbl, 13.0Onty Aw +2609 Satonve 
Hubbard, 6 Ont. A. 546; Rex v. Mc- 
Arthur, 8 OntWR 694; Re Gerow, & 
OntWR 497 (right to appeal from 
divisional court to court of appeals); 
Crown Bank y. Brash, 8 OntWR 
Roee —Houghton’s App. 42 
Til.—Marion County v. Harper, 44 
Ill. 482; Sangamon County v. Brown, 
13 Ill. 207. 

Ind.—Pittsburgh, ete, R. Co. v. 
Gillespie, 158 Ind. 454, 63 NE 845. 

Ky.—Porter v. Griffin, 143 Ky. 138, 


ae SW 130; Rice v. Com., 11 Bush 

Mass.—Fenton vy. Kane, 186 Mass. 
136, 71 NE 194. 

N. Y.—McAllister v. Albion Plank 
Road .Go.-, 110. IN. WwW. 1353. 

Or.—Portland vy. Gaston, 38 Or. 
bess) Gos Pa 0dids 

Pa.—Fry v. Spatz, 29 Pa. Super. 
592; Phoenix Iron Works Co. v. 
Mullen, 25 Pa. Super. 547. 


R. I.—Blanding v. Sayles, 23 R. I. 
226, 49 A 992. 

Utah.—Crooks v. Fourth Judicial 
Dist. Ct.,) 21 Utah 98, 59 PB 529, 

Wyo.—Mau Vi Stoner, 14 Wyo. 183, 
tyate, 122) T2783 


46. Houghton’s App., 42 Cal. 35; 
Porter sve Griffin; 143) -Kya 138) 136 
SW 130; Mau v. Stoner, 14 Wyo. 


183, 83 P 218; and other cases cited 
in the preceding note. 

[a] Contra.—Chronic v. Pugh, 136 
Til. 539, 27 NE 415 (holding that 
where a statute relating to drain- 
age proceedings commenced before 
a justice of the peace provided that 
such proceedings should be had as 
in other civil causes before justices, 
a provision that the judgment in 
such proceeding should be final and 
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[§ 30] 


be taken.*7 


of the right conferred.** 


conclusive between the parties for a 
certain period did not mean that the 
judgment of the justice should be 
necessarily final, so as to prevent an 
appeal as authorized in other civil 
causes before justices, but that the 
final judgment, which might be the 
judgment on appeal, should be final 
and conclusive); Anderson vy. Cort- 
landt School Dist., 89 App. Div. 231, 
85 NYS 943 (holding that in a stat- 
ute providing that the decision of a 
county judge in a proceeding by a 
school district trustee to compel re- 
imbursement for expenses incurred 
by him in litigation affecting the in- 
terests of the district, allowing or 
disallowing the claim, should be 
final, the word “final” only had the 
effect of making the county judge’s 
order a final order in a special pro- 
ceeding, and did not deprive the de- 
feated party of the right of appeal 
otherwise authorized by Code Civ. 
Proc. § 1357). 

47. U. S.—Andrews v. Swartz, ae 
U.S. 272, 15°SCt 389, 39) Li. ed: 42 
National Exch. Bank’ v. Peters, tad 
U. S. 570, 12 SCt 767, 36 L. ed. 545; 
U. S. v. Nourse, 6 Pet. 470, 8 L. ed. 
467. 

Ala.—Ex p. Colvert, 65 S 964. 

Ariz.—Hoeye v. Willis, 15 Ariz. 
257, 260, 138 P 15 [cit Cyc]; Miami 
Copper ‘Co. v. Strohl, 14 Ariz. 410, 
130''P 605. 

Ark.—Ex p. Bixley, 13 Ark. 286. 

Cal.—Sherer v. Lasson County, 94 
Cal, 354,29 P7116: 

Conn.——Bronson v. Mechanics’ Bank, 
88m Conne F128; "75 A 17095) Matz iy: 
Arick, 76 Conn. 388, 56 A 630; Bowers 
Vv. Gorham, 13 Conn. 528. 

D. C.—U. S. v. O’Neal, 10 App. 205. 

Ida.—Maple v. Williams, 15 Ida. 
642, 98 P 848. 

1ll.—Hawkins v. Burwell, 191 Ill. 
389, 61 NE 68 [rev 92 -Ill. A. 459]; 
Union Nat. Bank v. Barth, 179 Ill. 
84, 53 NE 615; Fanning v. Rogerson, 
142 Ill. 478, °32 NE 521; Greve v. 
Goodson, 142 Ill. 355, 31 NE 677; In 
re Storey, 120 Till. 251, 11 NB 209; 
Farson vy. Gorham, 117 ‘Il. pheyen mare NE 
104; Langworthy v. Baker, 53 Tl. 
484; Ward v. Peo. 13 Ill. 635; The 
Constitution v. Woodworth, 2 Tl. S11; 
Bairstow v. New York L. Ins. Co. 
148 Ill. A. 186; Steward v. Parsons, 
112TH. A61ds) Bartlett iy. we eae 
79 Tll. A. 642; Lawrence Paden, 
76 Til. A. 510; John F. Alles Plumibire 
Co. v. Alles, 67 Ill. A. 252; Lockman 
v. Morgan County, 32 Ill. A. 414; 
Hart v.. Burch, sion: As (22: 

Ind.—Collins v. Laybold, 104 NE 
971; Curless v. Watson, 180 Ind. 86, 
102 NE 497 (collecting cases); Stock- 
ton v. Yeoman, 179 Ind. 61, 100 NE 2 
(collecting cases); Amacher v. John- 
son, 174 Ind. 249, 91 NE 928; Ran- 
dolph y. Indianapolis, 172 Ind. 510, 
88 NE 949; Evansville, ete, R. Co. 
v. Terre Haute, 161 Ind. 26, 67 NE 
686; Lake Erie, ete, R. Co. v. Wat- 
kins, 157 Ind. 600, 62 NE 443; Bear 
v. Reese, 44 Ind. A. 465, 89 NE 522; 
Smith v. Long, 43 Ind. A. 668, 88 NE 
356; Indianapolis v. L. C. Thompson 
Mfg. Co., 40 Ind. A. 535, 81 NH 1156, 
82 NE 540. 

Ind. T.—In re Terrell, 6 Ind. T. 
412, 98 SW 143. 


(2) Power of Legislature Over Remedy. 
Where the remedy by appeal is not secured by the 
constitution, but is purely statutory, it is subject to 
the control of the legislature, which may, in its dis- 
eretion, grant or take away the remedy, and prescribe 
in what cases, under what circumstances, in what 
manner, and to or from what courts, appeals may 
It follows that the substantial require- 
ments of statutes authorizing appeals must be com- 
plied with by parties wishing to avail themselves 
But the legislature, of 
course, in taking away or regulating the right of 
appeal, can pass no valid act in conflict with con- 
stitutional provisions securing the right.*® 
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[§ 31] 


When, 


Kan.—Leavenworth Coal Peis v. 
Barber, 47 Kan.. 29, 27 P 11 

Ky. — Hager Vv. Robinson, ib Ky. 
489, 157 SW 1138; Marlowe v. Com., 
142 Ky. 106, 133 SW 1137; Edwards 
v. Lam, 132 Ky. 32, 46, 131 SW 795. 

Md.—Crockett v. Parke, 7 Gill 237. 

Mass.—Atty.-Gen. v. Oliver, 175 
Mass. 163, 56 NE 969; Com. v. Craw- 
ford, 12 Cush. 271; Hemmenway v. 
Hickes, 4 Pick. 497; Lowell v. Spring, 
6 Mass. 398; Campbell v. Howard, 5 
Mass. 376; Com. v. Messenger, 4 
fora 462; Mountfort v. Hall, 1 Mass. 
43. 

Mich.—Mitchell v. Bay Probate 
Judge, 155 Mich. 550, 119 NW 916; 
Messenger v. Teagan, 106 Mich. 654, 
64 NW 499; Sullivan v. Haug, 83 
Mich. 548, 46 NW 795, 10 GRA 263; 
Cady v. Centreville Knit Goods Mfg. 
Co., 48 Mich. 133, 11 NW 839; Clark 
v. Raymond, 26 Mich. 415; Michigan 
Ins. Co. v. Whittemore, 12 Mich. 311. 

Minn.—Minneapolis v. Wilkin, 30 
Minn. 140, 14 NW 581; Conter v. St. 
Paul, ete. R. Co.,. 24 Minn. 313. 

Mo.—Schuepbach v. Laclede Gas 
Light Co., 232 Mo. 603, 135 SW 29; 
Western Tie, ete, Co. v. Naylor 
Drain. Dist. Co., 226 Mo. 420, 126 
SW 499; Owens v. Mathews,-. 226 Mo. 
77, 125 SW 1100; Drainage Dist. No. 
4 v. Wabash R. Co., 216 Mo. 709, 116 
SW 549; Clinton v. Dugal, 1 Mo. 761; 
Arkansas, ete., R. Co. v. Powell, 104 
Mo. A. 362, 80 SW 336. 

Nebr.—State v. Bethea, 43 Nebr. 
451, 61 NW 578; State v. Ensign, 11 
Nebr. 529, 10 NW 449; Wilcox v. 
Saunders, 4 Nebr. 569. 

N. Y.—_Terwilliger v. Browning, 
etce., Co., 207 N. Y. 479, 101 NE 463; 
Croveno v. Atlantic Ave. R. Cox 150 
N. Y. 225, 44 NE 968; Glens Falls 
Ins. Co. v. Extension Dev. Co., 154 
App. Div. 305, 138 NYS 939; Leach 
v. Auwell, 154 App. Div. 170, 138 NYS 
Os Leake v. Hartman, 137 “App. Div. 
451, 121 NYS771 (aff 202 N. Y. 605 mem, 
96 NE 11199 mem]; Peo. v. Hovey, 
30 Hun 354 [aff 93 N. Y. 651]; Buf- 
falo Grain Co. v. Ryan Elevating, etce., 
Co., 68 Mise. 19, 123 NYS 80;- Hill 
v. Moebus, 31 Misc. 134, 683 NYS 1022; 
Starr v. Rochester, 6 Wend. 564; Peo. 
va /PrumblesIaN. Yair: 7443: 

N. C.—Caudle v. Morris, 158 N. C. 
594, 74 SE 98; 27 
N. x 14. 

D.—In re Peterson, 22 N. D. 480, 
489, t34 NW 751 [cit Cyc]; Aneta 
Mercantile Co. v. Groseth, 20 N.-D. 
137, 127 NW 718. 

Oh.—Johnson y. Johnson, 19 Oh. 
Gir, (Ct. 6105010, Oh: iCir-sDeew4aii3 

Pa:—Bross) ‘v2 ‘Com: 742. %Pa. 1 2625 
Hall’s App., 56 Pa. 238. 

R: J.— Blanding v. Sayles, 23 R. I. 
Hall’s App., 56 Pa. 238. 

Ss. D.—Underwood v. Wakefield, 27 
S.- D:;. 397, (1315 Nw: 399: McClain v. 
Williams, 10 S. D. 332, 73 NW 72, 43 
LRA 287, 289. 

Tenn.—Chattanooga v. Keith, 115 
Tenn. 588, 589, 94 SW 62, 5 AnnCas 
859 and note [cit Cyc]. 

Utah.—Eastman y. Gurrey, 14 Utah 
169, 46 P 828; North Point Cons. Irr. 
Co. v. Utah, ete., Canal Co., 14 Utah 
155, 46 P8244. 

McWhorter, 


Willis v. Lewis, 


W. Va.—Fleshman vy. 
54 W. Va. 161, 46 SE 116 
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however, the constitution merely recognizes the right 
of appeal or even defines the appellate jurisdiction 
of the supreme court, appeals are nevertheless crea- 
tures of statute and, in the absence thereof, do not 
exist,°° although in the latter case it has been said 
that the legislature cannot unreasonably restrict the 


(3) Construction of Statutes Generally. 
What errors are’ reviewable on appeal, the proceed- 
ings in which an appeal will lie, and the conditions 
upon which the right may be exercised, depend en- 
tirely upon a construction of the constitutional or 
statutory provision by which the right is granted ;>? 
and in determining these questions, of course, the 


Wis.—Puffer v. Welch, °141 Wis. 
304, 124 NW 406; Maxon vy. Gates, 
118 Wis. 238, 95 NW 92. 

Can.—St. Jean-Baptiste. De Mon- 
tréal ‘v.. Brault;,,31% Can:,.Sie@Grs172; 
Hurtubise v. Désmarteau, 19 Can. S. 
C. 562. Compare Halifax v. Mc- 
poner Carriage Co., 39 Can. S. C. 

See also cases in following note; 
and supra §§ 1, 3; infra § 50. 

[a] As dependent on amount in 
controversy.—Lake Erie, etc., R. Co. 
v. Watkins, 157 Ind. 600, 62 NE 443; 
Messenger v. Teagan, 106 Mich. 654, 
64 NW 499; McClain v. Williams, 10 
S... D. "332; :73 “NW —72;, 438) LRA 287, 
289. See also infra § 137 et seq. 

48. See infra § ek et seq. 

49. See supra §§ 1, 

50.) 1 iU: Se watinal: “Exch. Bank 
v. ects. 144 U. S. 570, 12 SCt 767, 
36 L. ed. 545; Ex p. McCardle, 7 Wall. 
506, NOs SCD: 264; Durousseau Vv. 
U. 'S., 6 Cranch 307, 3 L. ed. 232. 

Cal.—Houghton’s App., 42 Cal. 35. 

Colo.—Callahan vy. Jennings, 16 
Colo. 471, 27 P 1055; Peo. v. Rich- 
mond, 16 Colo. 274, 26 P 929. 

Tll.—Saylor We Duel, 236 Tl. 429, 
86 NE 119, 19 LRANS ees Andrews 
v. Rumsey, 75 Till. 598; Schlattweiler 
v. St. Clair County, 63 Ill. 449; Chi- 
cago v. Vulcan Iron Works, 2 ill. A. 


189. 

Falah alvin v. Foster, 3 Metce. 
Mich.—Sullivan v. Haug, 82 Mich. 

548, 46 NW 795, 10 LRA 263. 
Or.—Portland vy. Gaston, 38 Or. 


533, 63 P 1051. 

Ss. D.—McClain v. Williams, 10 S. 
D. 332, 73 NW 72, 43 LRA 2877, 289; 
Black Hills Flume, etc., Co. v. Grand 
Island; ete; R:i Com. 2 is! D; 546, 58 
NW 342. 

Wash.—Western American Co. v. 
St. Ann Co., 22 Wash. 158, 60 P 158. 

[a] The power of the legislature 
to limit appeals to a defined class of 
cases (1) is not affected by a con- 
stitutional provision to the _ effect 
that appeals “may” be allowed from 
the circuit courts to the supreme 
court under such regulation as may 
be prescribed by law. McClain v. 
Williams, 10 S. D._332, 73 NW 72, 
43 LRA 287, 289. (2) And the power 
of the legislature to postpone the 
right of appeal until the final deter- 
mination of the cause is not limited 
by a constitutional provision to the 
effect that the supreme court shall 
have jurisdiction to review by appeal 
any decision of the courts below 
“upon any matter of law or legal 
inference.” Norfolk, etc., Cou) Ws 
Warren, 92 N. C. 620. (63) So, under 
a constitutional provision to the ef- 
fect that “appeals and writs of error 
shall be allowed from the final de- 
termination of county courts, as may 
be provided by law,” it has been 
held that, while the remedy by ap- 
peal is a constitutional right, it can 
be exercised only under such condi- 
tions as may be imposed by the leg- 


islature. Andrews vy. Rumsey, 75 
Ill. 598, 6009. re 
51. Chattanooga v. Keith, 115 


Tenn. 588, 94 SW 62, 5 AnnCas 859. 
52. See supra §§ 1, 3, 29, 30; infra 
§§ 39-42, and cases there cited. 


For later cases, developments and changes in the law see cumulative Annotations, same title page and note number. 


s 
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- general rules of statutory construction apply.°? As 
a general rule a statute or constitutional provision 
conferring, extending, or regulating the right of ap- 
peal ought not to be abridged by strict construc- 
tion; but on the contrary, being remedial, it should 
be liberally construed,>* and especially, when the 
constitution guarantees the right of appeal, a stat- 
ute regulating the exercise of the right should be so 
interpreted as most certainly and effectually to at- 
tain this object.5> A statute will not be construed 
as taking away the right of appeal unless the lan- 
guage used clearly shows such an intent.°® But, on 
the other hand, a statute cannot be extended by con- 
struction or intendment to include cases not rea- 
sonably within its scope, and, as no presumption of 
jurisdiction attaches to the appellate tribunals, the 
_burden rests upon the appellant to bring himself 
within the reasonable construction of the statute.>* 
And where a constitution or statute confers the 
right of appeal in certain cases, it impliedly nega- 
tives the existence of the right in other cases.°® 
When an appeal takes the place of a writ of error, 
it will lie, unless there is something to show a con- 
_ trary intent, in any case in which a writ of error 
would lie, and only in such a ease.°? 

[§ 32] c¢. Whether Remedy Is Exclusive. In 
some jurisdictions appeal is the exclusive remedy 
for presenting a case or question to an appellate 
court in cases to which it applies,®° while in other 
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jurisdictions it lies in certain cases only and other 
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cases must be brought up by proceedings in error 
or some other mode prescribed by the statutes,*+ 
and in others a case may be brought up either by 
appeal or by some other remedy.*? As has been 
shown above, there is some conflict in the decisions 
as to whether a statute which provides for the rem- 
edy by appeal has the effect of domg away with the 
writ of error.** In line with the cases which hold 
that, in the absence of some provision making ap- 
peal the sole remedy, the writ of error is still avail- 
able, it has been held that a statute which authorizes 
the remedy by appeal, but contains no provision 
making the remedy exclusive, does not have the ef- 
fect of doing away with the writ of certiorari,** 
or the statutory substitute of certiorari by the writ 
of review,® or the right to move before judgment 
for a new trial.** But. where a statute authorizing 
appeals provides that the mode so provided ‘‘shall 
be exclusive and shall supersede all other methods 
heretofore provided,’’ the lower court cannot cer- 
tify a question to the appellate court for its de- 
cision.°* 

[§ 33] d. Nature of Remedy—(1) A Matter of 
Right. An appeal in the cases mentioned, and 
upon the conditions prescribed by statute, is 
usually a matter of right, and cannot be de- 
nied because it may be groundless; nor can 
the court inquire into the good faith of the ap- 
pellant in taking the appeal, or impose any con- 
ditions except those prescribed by the statute.®* 


58. Slingluff v. 
St. 621, 64 NE 574. 
Cye 1102 et seq]. 


Weaver, 66 Oh. 
See Statutes [36 


54. Ala.—Ex p. Jonas, 64 S 960; 
State v. Carter, 174 Ala. 266, 56 S 
974; First Ave. Coal, ete, Co. v. 


Hite, 9 Ala. A. 251, 62 S 1018. 

Cal.—Mitchell v. California, etc., 
Steamship Co., 154° Cal. 731, 99° P 
202; Peo. v. San Luis Obispo Bank, 
152 Cal. 261, 92 P 481; In re Nelson, 
128 Cal. 242, 60 P 772; In re. Scott, 
124 Cal. 671, 57 P 654; San Francisco 
v. Certain Real HEst., 42 Cal. 513; 
Fairchild v. Doten, 42 Cal. 125; 
Houghton’s App., 42 Cal. 35; Carr v. 
Stern} 17-Cal. "A: 397, 120 P 35; Con- 
tinental Bldg., ete., Assoc. v. Woolff, 
TiCalswA 4 67.15 106 & eL0T 

Tll.—Peo. v. Sholem, 2388 Ill. 203, 
87 NE 390. 

Ind.—Houk v. Barthold, 73 Ind. 21. 


La.—Arceneaux v. De Benoit, 21 
La. Ann. 673. 

Md.—Williams vy. Williams, 7 Gill 
302. 

Minn.—Converse v. Burrows, 2 
Minn. 229. 


Mo.—Beechwood y. Joplin-Pitts- 
purg R. Co., 173 Mo. A. 371, 158 SW 
868. 

N. Y.—Pearson v. Lovejoy, 53 Barb. 
407, 38 HowPr 193. 

66 Oh. 


Oh.—Falconer v. 
St. 352, 64 NE 430. 

Ss. C—O’Rouke v. Atlantic Paint 
Co., 91 S. C. 399, 74 SE 930. 
Tex.—Hamill v. Samuels, 133 SW 
419. 

Utah.—State v. Olsen, 39 Utah 177, 
115 P 968; Price v. Western Loan, 
etc., Co., 35 Utah 879, 100 P 677, 19 
AnnCas_ 589. ‘ 

[a] If a statute is capable of be- 
ing so construed as to maintain the 
right of appeal without violating the 
well established rules for construing 
statutes, it will be so construed. 
Houghton’s App., 42 Cal. 35. 

[b] Statute not limited to one of 
the 1 daheded only.—Loc. Acts (1911) 
p 274, creating an inferior civil court 
for the city of Mobile, and author- 
jzing “defendant” to appeal from a 
judgment of the court, without a 
like provision with respect to plain- 
tiff, but declaring that the general 
laws regulating the practice of 
courts of justices of the peace shall 


Martin, 


be applicable, ete, is broad enough 
to give to plaintiffs the right of ap- 
peal from judgments of the court 
under the conditions governing ap- 
peals from justices’ courts. State v. 
Carter, 174 Ala. 266, 56 S 974. 

[ec] Strict construction; appeal 
from interlocutory order.—lIt is held 
in some states, however, that a stat- 
ute providing for an appeal from an 
interlocutory order should be strictly 
construed. Daugherty v. Payne, 175 
Ind. 603, 95 NE 233; Shedd v. Ameri- 
can Maize Product Co., 175 Ind. 86, 
93 NE 447; Natcher v. Natcher, 153 
Ind. 368, 55 NE 86; Western Union 
Tel. Co. vy. Locke, 107 Ind. 9, 7 NE 
579. But compare infra § 257. 

[d] Appeals from inferior bodies 
or tribunals.—And it has been held 
that statutes providing for appeals 
from inferior bodies or tribunals to 
the circuit court are to be strictly 
construed, and the failure to com- 
ply in every substantial particular 
with the statutory requirements is 
usually fatal to the appellate court’s 
jurisdiction. Hanrahan y. Janesville, 
137 Wis. 1, 118 NW 194. 

55. Shelton v. Wade, 4 Tex. 148, 
51 AmD 722. And see Continental 
Bldg., etc., Assoc. v. Woolff, 11 Cal. 
AS 67%, 1065 R 107: 

56. Catterlin v. Bush, 39 Or. 496, 
59 P 706, 65 P 1064. 

Repeal of statutes see infra § 49. 

57. Ward v. Peo., 13 Tll. 685; Ex 
p. Cosner, 4 Tex. A. 89; State v. Ol- 
sen, 39 Utah 177, 115 P 968. 

58. National Exch. Bank v. Peters, 
144 U.S, 570, 12 SCt 767, 36 L. ed. 
545; Ex p. McCardle, 7 Wall. (U. S.) 
506, ed. 264; Durousseau v. 
eo wcranch: (Un s.)30 lo lu. Ved: 
232; State v. Olsen, 39 Utah 177, 115 
P 968. 

59. Brewster v. Cowen, 55 Conn. 
152, 10 A 509; Schlesinger v. Chap- 
man, 52 Conn. 271; Montgomery v. 
Jones, 5 Ind. 526; Savage Mfg. Co. 
v. Owings, 3 Gill (Md.) 497. 

60. See statutes and constitution- 
al provisions. And see Indianapolis 
v. Hawkins, 180 Ind. 382, 103 NE 
10; Hanbury v. Benedict, 160 App. 
Div. 662, 146 NYS 44. 

61. See statutes and constitutional 
provisions; and supra § 4 et seq; in- 


fra §§ 35 et seq, 39 et seq, 43 et seq. 


62. See statutes and constitution- 
al provisions. 

[a] In Connecticut, for example, 
an appeal will lie whenever a writ 
of error will issue. The appeal is a 


jmore extensive, expeditious and ade- 


quate remedy, calculated to reach 
errors which may not be reached by 
a writ of error, as well as those 
which may be reached by such writ, 
but as to errors apparent on the 
record the remedies coexist. Brown 
v. Cray, 88 Conn. 141, 89 A 1123; 
Lippitt v. Bidwell, 87 Conn. 608, 89 
A 347, 

[b] Massachusetts.— Appeal and 
exceptions. Randall y. Peerless Motor 
Car Co., 212 Mass. 352, 99 NE 221. 

63. See supra § 8. 
| 64 Carnall v. Crawford County, 
11 Ark. 604; Peo. v. Perry, 16 Hun 
(N. Y.) 461; Peo. v. Bigelow, 11 How 
Pr (N. Y.) 88. See Rex v. Forbes, 

3 Compare infra § 86. 

65. v. Phillippi, 3 Or. 484. 
Compare infra § 86. 

66. Molony v. Dows, 9 AbbPr {N. 
Y.) 86, 18 HowPr 27 (holding that 
a statute which allows an appeal 
upon the law to be taken from a . 
judgment entered upon the direction 
of a single judge does not have the 
effect of cutting off the right which 
previously existed of moving before 
judgment for a new trial for errors 
of law, and substituting in its place 
an appeal; the right to move for a 
new trial exists notwithstanding the 
statute). . 

67. Munson vy. Mudgett, 14 Wash. 
G02, 400 S06. ae 

68. U. S.—Brown vy. McConnell, 
124 U. S. 489,°8 SCt 559, 31-L: ed, 
495; McCourt v. Singers-Bigger, 150 
Fed. 102, 80 CCA 56; Lockman v. 
Lang, 132 Fed. 1, 65 CCA 621; Simp- 
son v. Denver First Nat. Bank, 129 


Fed. 257, 63 CCA 3871; Pullman’s. 
Palace-Car Co. v. Central Transp. 
Co., 71 Fed. 809. 


soe aes v. Rogers, 35 Ark. 
Cal.—Ricketson v. Torres, 23 Cal. 
636 (holding that while the fact that 
an appeal is sham and frivolous may 
be a good reason for a speedy sub- 
mission and decision, it is no proper 
ground for a motion to dismiss). 
Ill.—Peo. v. Knickerbocker, 114 Ill. 
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Under some statutes, however, the rule is other- | 
wise.°° 

[§ 34] (2) Not a New Action or Suit. 


where the statutory proceeding called an appeal is 
nothing more than a substitute for the common-law 
remedy by writ of error,’® an appeal differs from 
the writ of error ™ in that it is not a new suit, but 
a continuation of the suit below,’? and an appeal is 
not to be regarded as an ‘‘action’’ or ‘‘suit’’ within 
the meaning of constitutional or statutory pro- 
visions affecting actions or suits generally,’? unless 
an intention to render the provision applicable is 
expressed or clearly to be implied from its language 


and purpose.** 


539, 2 NE 507, 55 AmR 879; Emerson 
v. Clark, 3 Ill. 489, 2 Ill; 596; Bar- 
ber v. Tolman, 176 Ill. A. 123 (from 
final decree). 

La.—State v. Super. Dist. Ct. 28 
La. Ann. 880; State v. Judge Super. 
Dist, Ct.,..28 La, Ann .bo4 7% 


Tex.—Forbes v. Hill, Dall. 206. 
See Boucofski v. Jacobsen, 36 

oe 165, 104 P 117, 26 LRANS 
8. 


And see infra §§ 1088, 1109. 

69. Hager v. Adams, 70 Iowa 746, 
30 NW 36; Fallon v. Johnson Dist. 
Tp., 51 Iowa 206, 1 NW 478; State 
F. Ins. Co. v. Morrison, 95 Miss. 639, 
48 S 178; Wingfield v. Neal, 60 W. 
Va. 106, 54 SE 47, 116 AmSR 882, 10 
LRANS 443, 9 AnnCas 982. And see 
infra §§ 1088, 1109. 

70. Maskall v. Maskall, 3 Sneed 
(Tenn.) 208; Wingfield v. Neall, 60 
W. Va. 106, 113, 54 SE 47, 116 AmSR 
882, 10 LRANS 4438, 9 AnnCas_ 982 
[cit Cyc]. In Pratt v. Allen, 19 How 
Pr (N. Y.) 450, it was held that an 
appeal is in the nature of an orig- 
inal or new action brought by the 
party appealing, and, like the writ 
of error, may be prosecuted by a 
new attorney without substitution. 
But formerly, in New York, the rem- 
edy by appeal in common-law actions 
was considered a mere substitute for 
a writ of error. Gormly v. McIntosh, 
22 Baro. CNeete) ale 

71. Writ of error as new suit see 
supra § 12. 

72. Colo.— Ohio - Colorado Min., 
etc., Co. v. Elder, 47 Colo. 63, 99 P 42; 
Webster v. Gaff, 6 Colo. 475; Colo- 
rado Springs Co. v. Cowell, 6 Colo. 
73; Connor v. Connor, 4 Colo. 74. 

Tll.—Hopkins v. Patton, 257 Il. 
346, 100 NE 992; Steele v. Ruprecht, 
147 Ill. A. 646. 

Mo.—Macklin v. Allenberg, 100 Mo. 


337, 138 SW 350. 
Nebr.—Clark v. Lancaster County, 
69 Nebr. 717, 96 NW 593; Western 


Cornice, etc., Works v. Leavenworth, 
52 Nebr. 418, 72 NW 592; Polk v. 
Covell, 43 Nebr. 884, 62 NW 240; Mc- 
. Hugh vy. Smiley, 17 Nebr. 620, 20 NW 
296 [aff reh 17 Nebr. 626, 24 NW 
277]. 
Weol_ State vy. Preston, 30 Nev. 301, 
95 P 918, 97 P 388. 
N. H.—Bickford y. Franconia, 73 
ING see 41945560 A298: 
N. Y.—Shuler v. Maxwell, 38 Hun 
240; Miller v. Shall, 67 Barb. 446; 
Brockway v. Jewett, 16 Barb. 590; 
Willey v. Shaver, 1 Thomps. & C. 324; 
Johnson v. Yeomans, 8 HowPr 140; 
Travers v. Nichols, 7 Wend. 434. 
Oh.—Foster v. Borne, 63 Oh. St. 
169, 58 NE 66; Teaff v. Hewitt, 1 Oh. 
St. 511, 59 AmD 634; Hays v. Olen- 
tangy Park Co., 24 Oh. Cir. Ct. 354; 
Thompson v. Gest St. Bldg. Assoc., 
113) Ohy: Cir) Cty 250; % Oh? Cirl Dec..68- 
Tex.—Texas Trunk R. Co. v. Jack- 
son, 85 Tex. 605, 22 SW 1030; Harle 
vy. Langdon, 60 Tex. 555. ; 
[a] Under a code system which 
has abolished actions at law and 
_ suits in equity and substituted a civil 

action, but has preserved the distinc- 
tion between appeals and writs of 
error, an appeal is a continuation 
of the suit while a writ of error 
is a new action. Hays’ v. Olen- 


or consequence of the action, 
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Exeept 
of fact.” 


[§ 36] 


right and upon 


tangy Park Co., 24 Oh. Cir. Ct. 354. 
And see the other code state cases 
supra this note. 

[b] Prosecuting an appeal is not 
the institution of a suit within the 
meaning of a statute providing that 
‘no rights vested, or suits instituted, 
under existing laws shall be af- 
fected by the repeal thereof, but all 
such rights may be asserted, and 
such suits prosecuted, as if such 
laws had not been repealed.” Lake 
Erie, etc., R. Co. v. Watkins, 157 Ind. 
600, 62 NE 443. See also Wingfield 
v. Neall, 60 W. Va. 106, 54 SE 47, 116 
eae 882, 10 LRANS 443, 9 AnnCas 

82. 

[ec] In highway appeals the ap- 
peal vacates the judgment in the 
court below, and the judgment in the 
appellate court is a distinct and orig- 
inal judgment. Bickford vy. Fran- 
conia, 73 N. H. 194, 60 A 98. 

73. Barber's, App., 63 Conn, 393, 
27 A 973, 22 LRA 90; Beaird v. Russ, 
34 La. Ann. 315 (where it is said 
that an appeal is a mere incident to 
an action, and not at all the same 
thing. The judgment is the result 
an 
the appeal is the mode of seeking 
to have the judgment of the inferior 
court corrected by the appellate tri- 
bunal); Brockway v. Jewett, 16 Barb. 
(N. Y.) 590; Willey v. Shaver, 1 
Thomps., & C.. (N. Y.) 324. 

{a] Tllustration.—Thus a statutory 
appeal from the probate of a will is 
not an action by or against legal 
representatives, and therefore it is 
not within a statute which provides 
that in such an action memoranda 
of the deceased relevant to the issue 
are admissible in evidence. Bar- 
ber’s Appeal, 63 Conn. 393, 27 A 973. 

Writ of error as “action” or “suit’’ 
see supra § 13. 

74, Stiles’ App., 41 Conn. 329. 

[a] TIllustrations.—(1) Thus ap- 
peals from decrees of probate courts 
were held to be actions within the 
meaning of a statute that, if either 
party to an action dies, his executor 
or administrator might enter and 
prosecute or defend. Stiles’ App., 
41 Conn. 329 (where the court de- 
clared that whether a particular pro- 
ceeding comes within the word “ac- 
tions’ contained in statutory regu- 
lations, in the absence of precedent 
and practical exposition, depends 
upon whether a technical construc- 
tion is given to the word). (2) And 
an appeal from an award of com- 
missioners appointed to ascertain the 
damages which would result from 
the taking of land under the right 
of eminent domain was held to be 
an action within the federal statute 
relating to the removal of causes, 
where the statute giving the rem- 
edy provided that the appeal should 
“be considered as an action pending 
in court.” Warren y. Wisconsin Val- 
ley. Bit Co, 29) Ha Cast No. Leh G2045 16 
Biss. 425. (3) In Connecticut the 
statutory provision governing the re- 
turn of process in civil actions is 
expressly declared to include all ap- 
peals. .Barber’s App., 68 Conn. 393, 
27 A 973, 22 LRA 90. 

75. Ark.—Warner v. Hess, 66 Ark. 
118, 49 SW 489 (holding that error 


assimilated to the appeal in equity. 
remedy by appeal is in effect nothing more than a 


a ee 
[$§ 33-36 
e. Scope of Remedy—(1) Errors Review- 
able—(a) Errors of Law. 
of law may be reviewed on appeal as well as errors 
But.of course the statute may deny the 
right of appeal to review particular errors of law.’® 
And statutes allowing an appeal have sometimes 
been construed as not authorizing review of errors 

of law at the trial.“ 
(b) Errors of Fact. 


fact are reviewable upon appeal depends for its so- 
lution upon the terms of the statute granting the 


As a general rule, errors 


Whether errors of 


how closely the remedy has been 
Where the 


in rendering a judgment by default 
on a complaint which does not state 
a cause of action is properly taken 
advantage of by appeal). 

Conn.—Lippitt v. Bidwell, 87 Conn. 
608, 89 A 347. 

Mass.—Mower v. Beard, 213 Mass. 
198, 99 NE 971; Randall v. Peerless 
Motor Car Co., 212 Mass. 352, 
NE 221; Fay v. Upton, 153 Mass. 6, 
26 NE 997. 

N. J.—Cook v. Grossarth, 61 N. J. 
L. 450, 39 A 908. 

Tenn.—Ward vy. Stewart, 2 Overt. 
70 (holding that, under the act of 
Sept. 20, 1794, a party might appeal 
from the county to the superior 


court upon a determination of a: 


mere matter of law, as well as if 
law and fact were mixed). 
ero also infra § 37; and XVI 4 


“76. See Young v. Providence, etc.. 


eo Co., 150 Mass. 550, 23 NH ~ 


77. Kennell yv. Randall, 73 Nebr. 
829, 103 NW 677; Lau v. Blomberg, 
3 Nebr. (Unoff.) 124, 91 NW 206. 

[a] In Nebraska, prior to the en-. 
actment of Code Civil Proc. § 675, 
the only way of reviewing in the su- 
preme court judgments or decrees 
of the district court was by peti- 
tion in error. That section, how- 
ever, provided that in all actions in 
equity either party might appeal 
from the judgment or decree ren- 
dered or final order made by the 
district court. Under this section 
it was held, however, that the ap- 
peal in equity was not a proceeding 
for the correction of errors, and that 
alleged errors of law in matters of 
procedure occurring at or before the 
trial, as in the striking out of por- 
tions of the answer, in the admis- 
sion or rejection of evidence, etc., 
could not be brought up for review 
by appeal, even in an equity case, 
but only by petition in error. Ken- 
nell v. Randall, 73 Nebr. 829, 103 NW 
677; Danforth v. Fowler, 68 Nebr. 
452, 94 NW 637; Browne y. Palmer, 
66 Nebr. 287, 92 NW 315; Ins. Co. of 
North America yv. Parker, 64 Nebr. 
411, 89 NW 1040; Solt v. Anderson, 
62 Nebr. 153, 86 NW 1076; Mclain 
v. Maricle, 60 Nebr. 353, 83 NW 85; 
Zimmerman y. Zimmerman, 59 Nebr. 
80, 80 NW 643; Troup v. Horbach, 
57 Nebr. 644, 78 NW 286; Montpelier 


Nat. L. Ins. Co. v. Martin, 57 Nebr. | 


350, 77 NW 769; Syracuse v. Mapes, 
55 Nebr. 738, 76 NW 458; Ainsworth 
v. Taylor, 53 Nebr. 484, 73 NW 927; 
Guthrie v. Guthrie, 4 Nebr. (Unoff.) 
365, 938 NW 1131; Day, ete., Lumber 
Co. v. Bixby, 4 Nebr. (Unoff.) 154, 
93 NW_688; Kinney v. Bittinger, 3 
Nebr. (Unoff. ) 817, 92 NW 1005; Reiss 
v. Argubright, 3 Nebr. (Unoff.) 816, 
92 NW 985; Hillers v. Yeiser, 3 Nebr. 
(Unoff.) 394, 983 NW 989 [aff reh 3 
Nebr. (Unoff.) 394, 91 NW 1126]; 
Lau v. Blomberg, 3 Nebr. (Unoff.) 
124, 91 NW 206; Cheston v. Wilson, 
2 Nebr. (Unoff.) 674, 89 NW 764: 
Stewart v. Allen, 2 Nebr. (Unoff.) 
333, 96 NW 528; Pettibone v. 
2 Nebr. (Unoff.) 65, 96 NW 193; 
Walsh v. Walsh, 1 Nebr. (Unoff.) 719, 
95 NW 1024; Merrill v. Van Camp, 1 
Nebr. (Unoff.) 462, 96 NW 344; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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8§ 36-39] 


substitute for the common-law writ of error, the 
appeal does not bring up errors of fact for review.7® 
But in most of the states the statutory appeal is so 
closely assimilated to the appeal in equity that it 
removes a case so as to submit the facts as well as 
the law to review,’® subject, however, to the rule 
that the appellate court, although reviewing the 
whole case, will not disturb the findings of the lower 
court on conflicting evidence unless those findings 


are clearly wrong.®° 


[§ 37] 


Smith vy. Oster, 1 Nebr. (Unoff.) 222, 
95 NW 335. But by a statute en- 
acted in 1907 (Ll. [1907] ec 162) 
the said § 675 and other sections of 
the code of civil procedure were re- 
pealed, and by this statute all cases 
must now come up to the supreme 
court by appeal, and not by petition 
in error, except judgments and sen- 
tences on conviction for felony or 
misdemeanor under the criminal code. 
Brandt y. State, 80 Nebr. 843, 115 
NW 327. See infra § 41 note 91. 

78. Thurber v. Townsend, 22 N. 
Y. 517. And see Re Knox, 18 Ont. 
L. 645, 13 OntWR 823. 

[a] Illustration.—Thus, where 2 
statute allows an appeal upon the 
law to be taken from a judgment, 
the appeal so authorized is merely a 
substitute for the former writ of 
error, which brought under review 
only questions of law. Molony v. 
Dows, 9 AbbPr (N. Y.) 86, 18 HowPr 
27; Morgan v. Bruce, CodeRepNS (N. 
Y.) 364. 

[b] In Massachusetts (1) the 
statute relating to appeals from the 
superior court provides that ‘a party 
agerieved by a judgment founded 
upon matter of law apparent on the 
record, in any proceeding, civil or 
criminal,’ with specified exceptions, 
‘may appeal therefrom to the su- 
preme judicial court.” Gen. St. ¢ 
LDAGSN1LO Pubs Steer l52§ A100 12) 
And no appeal will lie from the su- 
perior court to the supreme judicial 
court unless the record discloses an 
error of law. Mower v. Beard, 213 
Mass. 198, 99 NE 971; Fay v. Upton, 
153 Mass. 6, 26 NE 997; Dorr v. Rich- 
ardson, 114 Mass. 346; Cochrane v. 
Boston, 1 Allen 480. (3) No appeal 
lies from a judgment of the superior 
court upon a statement of facts and 
evidence submitted with an agree- 
ment that the court might draw any 
inference from the facts which a jury 
would be justified in drawing there- 
from, unless the case shows some 
misapplication of the law to the 
facts. West v. Platt, 120 Mass. 421; 
Fox v. Adams Express Co., 116 Mass. 
292; Keegan v. Cox, 116 Mass. 289; 


Charlton v. Donnell, 100 Mass. 229; 
Cochrane v. Boston, supra. 

79. Fla.—Ex p. Henderson, 6 Fla. 
279. 


Nebr.—Western Cornice, etc., Works 


v. Leavenworth, 52 Nebr. 418, 72 NW. 


592; Wilcox v. Saunders, 4 Nebr. 569. 
N. Y.—Peo. v. Justices Mar. Ct., 
2 AbbPr 126, 11 HowPr 400. 


Or.—Schirott v. Phillippi, 3 Or. 
484. 

Pa.—McClemmons vy. Graham, 3 
Binn. 88. 


See also infra XVI 4 C. J. 

[a] In Massachusetts, (1) in the 
supreme judicial court, an appeal lies 
to the full court from any order or 
decree of a single justice in an equity 
or probate cause in matter of fact 
as well as of law. Wright v. Wright, 
18 Allen 207; Gen. St. c 113 §§ 8, 10, 
TAS 2d ChIL Ts $8) TS TAs Pub. Sti ve 
151 $8. 135015; 16, 265°c' 156 §$§ 5, 6,11. 
(2) An appeal lies in a suit in equity 
to the full court from the refusal 


[3C. J.-21] 


(c) Errors Appearing of Record. While 
the remedy by appeal has sometimes assumed the 
form of an appeal in equity to the extent of bring- 
ing up the whole case for trial de novo, in like man- 
ner as if the action had not been tried below,*? by 
the usual proceeding, although the whole cause is 
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[§ 38] 


error.®? 


of a single justice to order an issue 
to be framed for a jury. Merchants’ 


Nat. Bank v. Moulton, 143 Mass. 543,. 


10 NE 251; Harris v. Mackintosh, 
133 Mass. 228; Ross v. New England 
Mut. Ins. Co., 120 Mass. 113; Stoek- 
bridge Iron Co. v. Hudson Iron Co., 
102 Mass. 45; Gen. St. c 113 § 10; 
Pubs ISLC oa S16: 

80. Western Cornice, etc., Works 
v. Leavenworth, 52 Nebr. 418, 72 NW 
592; McGaughey v. McGaughey, 44 
an Super. 29. See infra XVI 4 

81. See supra § 28. 

82. New York L. Ins. Co. v. Ma- 
comber, 169 Mass. 580, 48 NE 776; 
Western Cornice, etc., Works v. Leav- 
enworth, 52 Nebr. 418, 72 NW 592; 
Mann v. Young, 1 Wash. T. 454. And 
see Fay v. Upton, 153 Mass. 6, 26 
NE 997; Dorr v. Richardson, 114 
ee 346. See also infra XVI 4 


sais 

[a] In Massachusetts, (1) where 
an appeal is given to the supreme 
judicial court from the _ superior 
court to ‘a party aggrieved by a 
judgment founded upon matter of 
law apparent on the record,’ etc. 
(Gen. St. c 114 § 10; Pub. St. c 152 
§ 10; Rev. L. c 173 § 96, as amended 
by St. [1910] c 555 § 4), an appeal 
in an action at law brings up for 
review only errors of law apparent 
on the record, and, where the ground 
of objection does not appear upon 
the record, the remedy is by bill of 
exceptions and not by appeal. Given 
ve Johnson, 218° Mass; 251, 100 -NE 
369; Mower v. Beard, 213 Mass. 198, 
99 NE 971; New York L. Ins. Co. 
v. Macomber, 169 Mass. 580, 48 NE 
776; James v. Southern Lumber Co., 
153 Mass. 361, 26 NE 995; Bent v. 
Brie Tel., etc., Co., 144 Mass. 165, 10 
NE 778; Standish v. Old Colony R. 
Co., 129 Mass: 158. (2) In an ac- 
tion on a bond, the statement of the 
ruling by a judge of the superior 
court that ‘‘the question as to the 
liability of the sureties on the bond, 
by reason of the special matter set 
up in their answers, is not open to 
the sureties after the verdict,” al- 
though certified by the clerk as by 
the court, stands no differently from 
a memorandum to like effect under 
the hand of the judge and is no part 
of the record; and the remedy of the 
sureties is by bill of exceptions and 
not by appeal. New York L. Ins. Co. 
v. Macomber, 169 Mass. 580, 48 NE 
776. (3) Denial of a motion for 
judgment for inconsistency between 
the verdict and special findings, al- 
though proper matter of exception, 
under Rev. L. c 173 § 106, as amend- 
ed by St. (1906) c 342 § 3; St. (1911) 
ec 212 § 1, is reviewable by appeal 
as matter of law apparent upon the 
record under Rev. lL. c 173 § 96, as 
amended by St. (1910) c 555 § 4. 
Randall v. Peerless Motor Car Co., 
212 Mass. 352, 99 NE 221. 

83. Savage v. Gulliver, 4 Mass. 
171, 178 (where it was said: “On ap- 
peal, the cause of error may be re- 
moved by amendment; mistakes in 
fact on the merits may be corrected; 
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brought up for a review of errors, both of law and 
fact, the appellate court confines its review, as in 
the common-law proceeding by writ of error, to er- - 
rors appearing upon the record of the court below.®? 
(2) Relief Granted. 
ing often less expensive and more convenient than 
a writ of error, further relief may generally be 
granted on the statutory appeal than on the writ of 


In addition to be- 


[§ 39] f£. Proceedings in Which Appeals Lie— 
(1) General Rule. 
absence of some constitutional authorization, is 
purely of statutory origin, it exists only where ex- 
pressly given and cannot be extended to cases which 
do not come within the statute.’ 


Since the right of appeal, in the 


As we have seen, 


neither of which can be done on 
error; and at the same time an er- 
roneous. judgment below may be 
amended by the Court having appel- 
yee baat aachiele See infra XVII 


84. U. S.—Tiglao v. Insular Govt., 
215 U. S. 410, 30 SCt 129, 54 L. ed. 
257; U. S. v.. Seven Hundred and 
Seventy-nine Cases of Molasses, 174 
Fed. 325, 98 CCA 197; McNeil v. Mc 
Neil, 170 Fed. 289, 95 CCA 485. 

Ala.—Stallworth v. Brown, 155 Ala. 
217, 46 S 467. 

Ark.—Mallett v. Hampton, 94 Ark. 
119, 126 SW "925° Ex “p. ‘Couchi14 
Ark. 337. 

Cal.—Blum vy. Brownstone, 50 Cal. 
293; Middleton v. Gould, 5 Cal. 190; 
Tapas Overton, 13 Cal. A. 117, 108 P 

Colo.—Haines vy. Fearnley, 51 Colo. 
317, 117 P 162; Rice v. Rhone, 49 
Colo. 41, 111 P 585; Brown v. Hol- 
loway, 47 Colo. 461, 108 P 25; Healey 
v. Zobel, 45 Colo. 294, 101 P 56; Hd- 
monston v. Ascough, 43 Colo. 55, 95 
P 313; Denver, etc., R. Co. v. Peter- 
son, 30 Colo. 77, 69 P 578, 97 AmSR 
76; Gordon v. Gray, 19 Colo. 167, 34 
P 840; Guillet v. Gorman, 23 Colo, A. 
216, 128 P 878; Florence, ete, R. 
Co. v. Maloney, 17 Colo. A. 526, 69 P 
270; Northrop v. Jenison, 12 Colo. A. 
523, 56 P 187; Booth v. Domestie 
Water Co., 9 Colo. A. 495, 49 P 368. 

D. C.—In re Standard Oil Co., 39 
App. 491. 

Fla.—Jones v. Hscambia Land, etc., 
Co., 55 Fla. 783, 46 S 290; Clinton v. 
Colclough, 54 Fila. 520, 4 S 878; 
Montgomery v. Thomas, 40 Fla. 450, 
25 S 62; Taylor v. Kissimmee City, 
37 Pla. 235, 19) S380, 

Ga.—Glover y. Lumpkin, 99 Ga. 
174, 25 SE 179; Davison v. Bush, 8 
Ga. A. 34, 68 SE 495 [cit Cyc]. See 
Rigell v. Sirmans, 123 Ga. 455, 51 
SHE 381. 

Ida.—General Custer Min. Co. v. 
Van Camp, 2 Ida. (Hasb.) 40, 3 P 22. 
And see Maple v. Williams, 15 Ida. 
642, 98 P 848; Ex p. Sharp, 15 Ida. 
120, 96 P 563, 18 LRANS 886. 

Ill.—Damon v. Barker, 239 Ill. 637, 
88 NE 278; Dean v. Dean, 239 Ill. 
424, 88 NE 149; Hawkins v. Burwell, 
191 Ill. 389, 61 NE 68 [rev 92 Ill. A. 
459]; Keokuk, ete, Bridge Co. v. 
Peo., 185 Ill. 276, 56 NE 1049; Greve 
v. Goodson, 142 Ill. 355, 31 NE 677; 
Edwards v. Vandemack, 13 Ill. 633; 
Peo. v. Peters, 173 Ill. A. 564; Stew- 
ard v. Parsons, 112 Tl. A. 611; Lock- 
man y. Morgan County, 32 Ill. A. 414. 

Ind.—Stockton v. Yeoman, 179 Ind. 
61, 100 NE 2; Holland v. Holland, 131 
Ind. 196, 30 NE 1075; Moffit v. State, 
40 Ind. 217;. Scott County v. Smith, 
40 Ind. 61; Dinson v. Drosta, 39 Ind. 
A. 432, 80 NE 382. 

Iowa.—Siemonsma y. Chicago, etc., 
R. -Co., 137 Lowa 607, 115 NW 2380: 
Bloomington First Cong. Church v. 
Muscatine, 2 Iowa 69. 

Ky.—Marlowe v. Com., 142 Ky. 106, 
133 SW 1137; Renshaw v. Cook, 129 
Ky. 347, 111 SW 377, 33 KyL 860. 
ie ea v. Sprague, 32 Me. 
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the general rule is that a statute conferring, extend- | ing, or regulating the right of appeal ought not to 


Md.—Peoples v. Ault, 117 Md. 6381, 
84 A 60; Anne Arundel County Comrs. 
v. Melvin, 107 Md. 533, 69 A_ 256; 
Goldschmid v. Meline, 86 Md. 370, 38 
A 783; Dillon v. Connecticut Mut. L. 
Ins. Co., 44 Md. 386; Barth v. Rosen- 
feld, 36 Md. 604. 

Mass.—Potter v. Lapointe Mach. 
Tool Co., 201 Mass. 557, 88 NE 418; 
Atty.-Gen. v. Oliver, 175 Mass. 163, 
56 NE 969; Bassett v. Hutchinson, 9 
Allen 199; Cochrane v. Boston, 1 
Allen 480; Skeels v. Chickering, 7 
Metc. 316; Hovey v. Crane, 10 Pick. 
440; Richards v. Allen, 8 Pick. 405; 
In re Murdock, 7 Pick. 303; Lowell v. 
Spring, 6 Mass. 398. 

Mich.—Mitchell v. Bay Probate 
Judge, 155 Mich. 550, 119 NW 916; 
‘Sullivan: v. Haug, 82 Mich. 548, 46 
NW 795, 10 LRA 263; Harvey v. 
Pealer, 68 Mich. 572, 30 NW 188; 
Kundinger v. Saginaw, 59 Mich, 355, 


26. NW 634; People’s Ice Co. v. 
Steamer Excelsior, 43 Mich. 336, 5 
NW 3898. 


Minn.—Tierney v. Dodge, 9 Minn. 
66. 
Miss.—Steele v. Shirley, 17 Miss. 


Mo.—Millar v. St. Louis Transit 
Co., 216 Mo. 99, 115 SW 521; Snoddy 
v. Pettis County, 45 Mo. 361; Wilson 
v. School Tp. No. 6, 28 Mo. 416; Mar- 
shall v. Shoemaker, 164 Mo. A. 429, 
144 SW 1120; In re Rooney, 163 Mo. 
A. 389, 143 SW 888; Haynes v. Cass 
County Ct., 135 Mo. A. 108, 115 SW 
1084 (term “cases” construed); Mor- 
ris v. Morris, 128 Mo. A. 673, 107 SW 
405. 

Mont.—In re Roberts, 48 Mont. 40, 
135 P 909; State v. Second Judicial 
Dist. Ct, 28, Mont: 119,99 "Pots: 

Nebr.—Troup v. Horback, 57 Nebr. 
644, 78 NW 286; Pollock v. School 
Dist. No. 42, 54 Nebr. 171, 74 NW 
393; Campbell v. Farmers’, etc., Bank, 
49 Nebr. 143, 68 NW 344; State v. 
Bethea, 43 Nebr. 451, 61 NW 578; 
Boales v. Ferguson, 2 Nebr. (Unoff.) 
172, 96 NW 3837; Pettibone v. Yeiser, 
2 Nebr. (Unoff.) 65, 96 NW _ 193; 
Walsh v. Walsh, 1 Nebr. (Unoff.) 719, 
95 NW 1024; State v. Bloomfield 
State Bank, 1 Nebr. (Unoff.) 524, 95 
NW 790 [aff reh 1 Nebr. (Unoff.) 
526, 95 NW 791]; Merrill v. Van 
Camp, 1 Nebr. (Unoff.) 462, 96 NW 


344, 

Nev.—Kapp v. Kapp, 31 Nev. 70, 
99 P 1077, 21 AnnCas 599 and_note. 

N. Y.—In re Droege, 197 N. Y. 44, 
90 NE 340; Brown vy. Fargo, 1 N. Y. 
429; Jones v. Sabin, 122 App. Div. 
666, 107 NYS 508.. See Perey v. 
Sire, 119 NYS 225. 

Oh.—Dennison v. Talmage, 29 Oh. 
St.. 433; F. P. Rusher Lumber Co. v. 
Troxel, 29 Oh. Cir. Ct. 574 [aff 76 
Oh: St. 626, 81 NE 1186]; Wilder. v. 
Wilder, 25 Oh. Cir. Ct. 184; Scheidler 
v. Newark, etc. Electric St. R. Co., 
20 Oh. Cir. Ct. 458,.11 Oh. Cir. Dec. 
203. 

Pa.—Lower Augusta v. Selinsgrove, 
64 Pa. 166; Podd v. Patterson, 17 
Sere. & R. 345; Pittsburg Brewers’, 
etc., Mercantile Tax, 38 Pa. Super. 
121; C. M. Hapgood Shoe Co. v. 
Saupp, 7 Pa. Super. 480; Gilmore v. 
Dunleavy, 6 Pa. Super. 603; Laird’s 
App., 2 Pa. Super. 300; Haines Tp. 
v. Penn Tp., 1 AmLJNS 26. 

R. I.—Blanding v. Sayles, 23 R. I. 
226, 49 A 992. 

Ss. D.—State v. Stunkard, 28 S. D. 
311, 133 NW 253. 

Tex.—Naylor v.. Naylor, (Civ. A.) 
128 SW 475. 

Utah.—State y. Olsen, 39 Utah 177, 
180, 115 P 968 [cit Cye]; McCash- 
land v. Keogh, 32 Utah 11, 88 P 680; 
Garcia v. Free, 31 Utah 389, 88 P 
30; Golding v. Jennings, 1 Utah 
135: 

Va.—Cooper v. Saunders, 1 Hen. & 
Ma; GirVa.) 3: 

Wash.—Puget Sound Agricultural 
Co. v. Pierce County, 1 Wash. T. 75. 

Wis.—Clancy v. Milwaukee Fire, 

etc., Comrs., 150 Wis. 630, 138 NW 


109; Puffer v. Welch, 141 Wis. 304, 
124 NW 406; Wilt v. Neenah Cold 
Storage Co., 130 Wis. 398, 110 NW 
177; State v. Chittenden, 127 Wis. 
468, 107 NW 500; Western Union R. 
Co. v. Dickson, 30 Wis. 389. 
Can.—Matter of McNutt, 47 Can. 
S. C. 259 [dism app 46 N. S. 209]; De- 
sormeaux v. Ste. Therese, 43 Can. 
S. C. 82 [overr Shannon vy. Montreal, 
ete... Rin Cone 2s .. Cane S.-C. Oat 
Hilaire v. Lambert, 42 Can. S. C. 
264; Montreal St. R. Co. v. Montreal, 
41 Can. S. C. 427; Hull Electric Co. 
v. Clement, 41 Can. S. C. 419; Toronto 
Type Fdy.. Co. v. Mergenthaler Lino- 
type Co., 36 Can. S. C. 593; Tucker 
ve Youne.230 "Can. ‘SerG. she ine xe 
Manitoba, 22 Can. S. C. 577; Hurtu- 
bise v. Desmarteau, 19 Can, S. C. 
562; Angus v. Calgary School 'Trus- 
tees, 16 Can. S. C. 716; weet v. Hef- 


fernan, 14 Can. S. C. 8. 
B. C.—Re Lambert, 7 B. C. 396; 
Scott v. Scott, 4 B. C. 316 


Ont.—Rex v. Pierce, 10 Ont. L. 
297, 5 OntWR 464; Irvine v. Sparks, 
31 Ont. 603; Galerno v. McAlpine, 46 
UnCrQy Ba sii9: 

See Schwing v. Dunlap, 125 La. 
677, 51 S 684; Reynolds v. Egan, 122 
La. 47, 47 S 371; Rex v. Fraser, 42 
N. S. 202. 

[a] Proceedings according to 
course of common law only.—Ac- 
cordingly, where the statute author- 
izing appeals clearly relates only to 
proceedings according to the course 
of the common law, it does not lie 
in cases which are not so conducted. 
Masterson v. Beasley, 3 Oh. 301; 
Street v. Francis,*3 Oh. 277. 

{[b] Remedy by certiorari only.— 
So, where there is no statute giving, 
appellate jurisdiction to the supreme 
court, and its common-law jurisdic- 
tion, if it has any, can be exercised 
only on certiorari, an appeal will be 
quashed. Haines Tp. v. Penn Tp., 1 
AmLJNS (Pa.) 26. 

{c] In Ohio (1) it is provided by 
statute that, in addition to the cases 
and matters specially provided for, 
an appeal may be taken to the cir- 
cuit court by a party or other per- 
son directly affected from a judgment 
or final order ‘in a civil action” ren- 
dered by the common pleas court, of 
which it had original jurisdiction, 
‘if the right to demand a jury there- 
in did not exist,” and from an in- 
terlocutory order made by the com- 
mon pleas court, or a judge thereof, 
dissolving an injunction, in a case 
of which it had original jurisdiction. 
Bates Annot. St. § 5226 (S. & : 
1157; S. & S. 589). (2) By the ex- 
press terms of this statute there is 
no right of appeal if the right to de- 
mand a jury trial exists. See under 
this and previous statutes Fisher v. 
Bower, 79 Oh. St. 248, 87 NE 256 
(action to recover damages for ob- 
struction of public ditch causing 
water falling on lands of defendant 
to overflow lands of plaintiff not ap- 
pealable, although the prayer for 
damages is followed by one for. in- 
junction); Willson Impr. Co. v. Ma- 
lone, 78 Oh. St. 232, 85 NH 51; Lange 
v. Lange, 69 Oh. St. 346, 69 NE 611; 
McAlnin Co. v. Finsterwald, 57. Oh. 
St. 524, 49 NE 784; Raymond v. 
Toledo, etce., R. Co., 57 Oh. St. 271, 
48 NE 1093; Hull v. Bell, 54 Oh. St. 
228, 43 NE 584; Bugh vy. Sturgeon, 41 
Oh. St. 402; Brundridge v. Goodlove, 
30 Oh. St. 374; Buckner y. Mear, 26 
Oh. St. 514; Dunn vy. Kanmacher, 26 
Oh. St. 497; Maginnis v. Schwab, 24 
Oh. St. 336; Ladd v. James, 10 Oh. St. 
437; Storey v. Knapp, 30 Oh. Cir. Ct. 
684; EF. RP. Rusher Lumber Co. v. 
Troxel, 29 Oh.: Cir. Ct.'574 [aff 76 Oh. 
St. 626, 81 NE 1186]; Lockwood Lum- 
ber Co. v.-Marsh, 16 Oh. Cir. Ct. 432, 
8 Oh. Cir. Dec. 624 €money sued for 
brought into court because of con- 
troversy as to who is entitled to it); 
Coghlin. v. Toledo, 12 Oh. Cir., Ct. 
680, 4 Oh. Cir.. Dec. 207; Ashley. v. 
Conant: Bros. Furniture Co., 12 Oh. 


\ 
Cir. Ct. 5387, 5 Oh. Cir. Dec. 486 (suit 
upon a mechanic’s lien involving is- 
sue triable by jury); Mitchell v. 
Drake, 7 Oh. Cir. Ct. 308, 4 Oh.. Cir. 
Dec. 609; Scott v. Hewett, 7 Oh. Cir. 
3 Oh. Cir. Dec. 635; Brack v. 
6 Oh. Cir. -Gt. 6580. 3HOh. LCi: 
594; Fish vy. Pullman Palace- 
Car’ Go., 6% Ohi Cir. 2Ce! S10;-sOn Cire 
Dec. 467; Pratt v. Aetna L. Ins. Co., 
5 ‘Oh. Cir) CeWS8i, 3 Ob Cima Dec: 
287; Koelsch v. Mixer, 5 Oh. Cir. Ct. 
404, 3 Oh. Cir. Dec. 199; Warner v. 
Jaeger, 5 Oh. Cir. Ct. 16, 3 Oh. Cir 
Dec. 9; Clifton v. City, 3 CincecLBul 
272, 5 Oh. Dec. (Reprint) 570, 6 
AmLRee 687. (3) But an appeal lies 
if the case is an equitable one and 
the right to demand a jury trial does 
not exist. See First Nat. Bank v. 
Jahn, 85 Oh. St. 406, 98 NE 166 (ac- 
tion for settlement of mutual ac- 
counts); Gantz v. Gease, 82 Oh. St. 
34, 91 NE 872 (suit on guardian’s 
bond); Smith v. Folsom, 80 Oh. St. 
218, 88 NE 546 (where relief sought 
is participation in a trust fund); 
Webb v. Stasel, 80 Oh. St. 122, 88 
NE 143; Grapes v. Barbour, 58 Oh. 
St. 669, 49-NE 306; George W. Mc- 
Alpin Co. y. Finsterwald, 57 Oh. St. 
524, 49 NE 784 (action by judgment 
creditor against sheriff to reach funds 
in his hands); Gill v. Pelkey, 54 Oh. 
St. 348, 43 NE 991; Voss v. Murray, 
50 Oh. St. 19, 82 NE 1112; Alsdorf — 
v. Reed, 45 Oh. St. 653, 17 NED 73¢ 
Avery v. Vansickle, 35 Oh. St. 270; 
Converse v. Hawkins, 31 Oh. St. 209; 
Sheeful v. Murty, 30 Oh. St. 50; Rush 
v. Rush, 29 Oh. St. 440; Ellsworth 
v. Holcomb, 28 Oh. St. 66; Rowland 
v. Entrekin, 27 Oh. St. 47; Reed v. 
Reed, 25 Oh. St. 422; Jenks v. Lang- 
don, 21 Oh. St. 862; McCrory v: 
Parks, 18 Oh. St. 1; Massie V. Strad- 
ford, 17 Oh. St. 596; Harsch v. Brown, 
30 Oh. Cir. Ct. 835; Hichert v. Hich- 
ert, 30 Oh. Cir. Ct. 810 (order for 
distribution of fund in an equity 
case); Kunz v. National Valve Co., 
29 Oh. Cir. Ct. 519 (action by credi- 
tors of corporation to reach unpaid ~ 
balance on_ stock subscriptions); 
Ludlow yv. Moore, 27 Oh. Cir. Ct. 496 
(proceeding under Rev. St. §§ 5803- 
5813, providing for sale of entailed 
estates and investment of proceeds 
by trustee); Pittsburgh, etc.,-R. Co. 
v. Schmidt, & Oh. Cir. Ct. 355, 4 Oh. 
Cir. Dec, 535; Means vy. Clark, 7 Oh. 
Cir. Ct. 276, 4 Oh. Cir. Dec. 594; Sal-- 
lady v. Webb, 2 Oh. Cir. Ct. 553, 1 
Oh. Cir. Dec. 638; Moore v. Felds- 
wich, 7 Oh. Dec. (Reprint) 501, 3 
CincLBul 557; Clippenger v. Ross, 2 
Oh. Dec. (Reprint) 562, 3 WestL 
Month 645; Bridge vy. Martin, 2 Oh. — 
Dec. (Reprint) 410, 3 WestLMonth 
20; Danby v. Fay, 6 CincLBul 67, 6 
Oh. Dec. (Reprint) 1020, 9 AmLRece 
550. (4) It is the nature of the ac- 
tion which determines the right of 
appeal and not the form of the judg- 
ment rendered. Hull v. Bell, 54 Oh. 
St. 228, 43 NE 584; and other eases 
Supra. (5) Within Rev. St. (1906) 
§ 5130, authorizing jury trials in ac- 
tions for the recovery of money, an 
action for money is an action for — 
money only, unless there is some 
form of relief peculiar to courts of 
equity and the action cannot be ap- 
pealed from the eommon pleas to the 
circuit court, under Rev. St. § 5226, 
prohibiting appeal where right to 
jury trial exists. Willson Impr. Co. 
v. Malone, 78 Oh. St. 232, 85 NE 51. 
(6) If the action is for the recovery 
of money only, it is triable by jury, 
even though the principles upon 
which a recovery is sought are equi- 
table in their nature and origin, but 
an action is not for the recovery of 
money only if it invokes the exercise 
of equitable jurisdiction and an ap- 
peal lies under the statute. Bricker 
v. | Elliott, | 565) Oh. 5St- i577) 145i AN 
1045; Gunsaullus v. Pettit, 46 Oh. St. 
27, 17 NE 231; Chapman v. Lee, 45 
Oh. St. 356, 18 NE 736. (7) An ap- 
peal does not lie in an action for 
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be abridged by a strict construction, but, being 
remedial, should be liberally construed.*5 

In some of the 
states the legislature, in its authority so to do, has 
expressly provided that appeal shall be the proper 
remedy for the appellate review of suits in equity.®® 
In these states the proper remedy for the review of 
actions which are essentially equitable in their na- 
ture is by appeal,®? even though the final recovery is 
purely legal, as in an action to foreclose a me- 
chanic’s lien and to have certain insurance policies 


[§ 40] (2) Suits in Equity. 


recovery of specific real property, 
as it is an action in which either 
party may demand a jury. Raymond 
v. Toledo, etc., R. Co., 57 SSG Zines 
48 NE 1093. (8) The same is true 
of an action for recovery of specific 
personal property. Storey v. Knapp, 
380 Oh. Cir. Ct. 684. (9) An appeal 
lies in an action brought by leave of 
court against a receiver for the al- 
lowance of a claim to be paid in due 
course of administration of the prop- 
erty in his hands, as it is not an 
action for money only, and neither 
party is entitled to a jury for trial 
of issues of fact arising therein. 
80 Oh. St. 122,. 88 
(10) An action for the dis- 
solution of a firm and division of the 
assets is equitable in its nature, and 
appeal will lie. Harsch v. Brown, 
SOHOnIMEOITA Cir S835. 261b) .if,cin an 
action for the foreclosure of a mort- 
gage and for a personal judgment for 
the money claimed to be due upon 
the demand which it secures,, the 
journal entry in the court of com- 
mon pleas shows that before the ac- 
tion was tried plaintiff, by leave of 
court, withdrew the prayer for a per- 
sonal judgment and the court pro- 
ceeded to find the amount due and 
to decree a foreclosure, the mort- 
gagor may appeal to the circuit 
court. Grapes vy. Barbour, 58 Oh. St. 
669, 49 NE 306. (12) The pleadings 
determine the nature of the action, 
whether legal or equitable, and there- 
fore a petition to foreclose a me- 
chanic’s lien, to determine priorities, 
and for personal judgment, sets forth 
both an equitable and a legal cause 
of action; and, even though the par- 
ties amicably agree as to the facts 
determinable by the jury and submit 
the equitable issues to the court, but 
without change of pleadings or with- 
drawal of the legal issue, appeal will 
not lie. EF. P. Rusher Lumber Co. 
v. Troxel, 29 Oh. Cir. Ct. 574 [aff 76 
Oh. St. 626, 81 NE 1186]. (13) But 
whether an action is for “money 
only,” and hence not appealable, is 
not to be determined by the plead- 
ers’ conclusions, or the prayer of the 
petition, but by a consideration of 
whether from the facts pleaded any 
relief other than a money judgment 
is necessary. Hague v. Hague, 30 
Oh. Cir. Ct. 628. (14) Where plain- 
tiff in his first cause of action asks 
for a foreclosure of a mortgage given 
to secure a note, and in his second 
eause of action asks for a personal 
judgment against defendant on the 
note, defendant, having been entitled 
to demand a trial by jury, is not en- 
titled to an appeal. Campbell v. 
Eames, 18 Oh. Cir. Ct. 561, 8 Oh. Cir. 
Dec. 374. (15) Where the petition 
asks for foreclosure of mortgage and 
also for a personal judgment against 
the mortgagor on his notes, the case 
is triable by jury and not appeal- 
able. But where other lien holders 
are made parties, claiming the prop- 
erty or fund, against whom no per- 
sonal claim is made, and who set up 
their rights, such parties have a right 
‘to appeal from a. decree affecting 
their interests. Elstner v. Fisher, 
LIAOh,. «Cir NOt vb 174154 Ohs> Cir’ Dec. 
597. (16) Claims of an administra- 
tor to money on deposit in a bank 
in the name of his decedent in an 
action brought by contributors to 
have it declared a religious trust 
‘fund are for the recovery of money 
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only and not appealable,, although 
he avers that he does not know the 
exact amount, and asks an account- 
ing, in the absence of allegations 
that the accounts are complicated and 
that the banks refuse to disclose the 
amount. Storey v. Knapp, 30 Oh. 
Cir. Ct. 684. (17) An appeal does 
not lie under this statute from an 
order’in a special proceeding as dis- 


tinguished from a civil action. Wil- 
der v. Wilder, 25 Oh. Cir. Ct. 184; 
Scheidler v. Newark, etc., Electric 


St? RE Cos7 20:'Os Cire Cty 453,412) Ohi 
Cir. Dec. 203. 

85. Liberal construction of stat- 
Mae ies ane right of appeal see supra 
86. 
states. 

{a] In Pennsylvania the act of 
May 9, 1889, provides “that all ap- 
pellate proceedings in the Supreme 
Court heretofore taken by writ of 
error, appeal, or certiorari shall here- 
after be taken in a proceeding to be 
called an appeal.” But this act does 
not have the effect of changing the 
nature and scope of these several 
proceedings. Although all are called 
by the same name, the proceedings 
remain as they existed before the 
enactment of the statute, and the 
real appeal is now, as it was before 
this change in nomenclature, the 
proper mode of review in all equity 
cases, as it is also in those foliow- 
ing the equity forms. Rand v. King, 
134 Pa. 641, 19 A 806; Laird’s App., 
2 Pa. Super... 300. 

87. Hooven, etc., Co. v. Feather- 
stone, 111 Fed. 81, 49 CCA 229 [rev 
99 Fed. 180]; Peoples v. Ault, 117 
Md. 631, 84 A 60. See Bartlett. v. 
Slater, 211° Mass. 334, 97 NE 991 
(appeal from single justice to full 
court); Williams v. Miles, 73 Nebr. 
193, 102 NW 482, 105 NW 181, 106 


See the statutes of the several 


NW 769; Wheatley v. Chamberlain 
Banking House, 72 Nebr. 570, 101 
NW 1135; Commerce Nat. Bank v. 


Chamberlain, 72 Nebr. 469, 100 NW 
943; Williams v. Miles, 63 Nebr. 859, 
89 NW 451; Horton v. Miller, 44 Pa. 
256; Springer v. Springer, 43 Pa. 518. 
And see supra § 19. 

In the federal courts see infra this 
section. 3 

[a] Application of statute.—(1) 
Hence it has. been held that appeal 
is the proper remedy for the review 
of proceedings to determine the right 
of a removed assignee for creditors, 
on a claim for advances and expenses 
on account of the estate. Ingraham 
vwivCaricaburaz i Pant iTt (2) So, 
where the principal relief sought in 
a case is an injunction, and the in- 
junction is granted, the action to that 
extent, at least, is one in equity, and 
appeal lies from a decree making the 
injunction perpetual. Crowell v. Ho- 
racek, 12 Nebr. 622, 12 NW 99. 

88. Star Union Lumber Co. v. 
Finney, 35 Nebr. 214, 52 NW. 1113. 
And see Hooven, etc., Co. v. Feather- 
stone, 111 Fed. 81, 49 CCA 229 [rev 
99 Fed. 180]; John EF. Burns Lum- 
ber Co. v. W. J. Reynolds Co., 148 
Til. A. 356: 

[a] In Nebraska, where the for- 
mer statute (Code Ciy. Proc. § 675) 
allowed either party in actions in 
equity to appeal from the judgment 
or decree rendered, or final order 
made by the district court, it was) 
held that on such an appeal errors | 
of law. occurring at the trial of an| 


assigned to plaintiff.88 
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courts, under the acts of congress, 


the mode of review by the supreme court and by 
the circuit court of appeals is by appeal in cases 
cognizable in equity or admiralty, and by writ of 
error if the case is one at law, and appeal is not 


but the only remedy for appellate 


review of cases in equity.®® . 
(3) Actions at Law. 
tions the remedy by appeal is given generally, 
whether the action be in equity or at law, while in 


In some jurisdic- 


equity case could not be reviewed 
by the supreme court, but the only 
mode of obtaining such review was 
by petition in error, under § 584 et 
seq, setting forth the errors com- 
plained of. Browne vy. Palmer, 66 
Nebr. 287, 92 NW 315; Lowe v. Riley, 
57 Nebr. 252, 77 NW. 758; Frenzer v. 
Phillips, 57 Nebr. 229, 77 NW 668; 
Syracuse v. Mapes, 55 Nebr. 738, 76 
NW 458; Alling vy. Nelson, 55 Nebr: 
161, 75 NW 581; Ainsworth v. Tay- 
lor, 53 Nebr. 484, 73: NW $27. In 
this state, however, since the act of 
1907 (LL. [1907] ec 162), repealing 
preéxisting laws on the subject, ap- 
peal, is the only mode of review in 
the supreme court of judgments and 
decrees or final orders of the dis- 
trict courts except in criminal cases. 
See infra § 41 note 91. 3 

In Qhio see supra § 39 note 84 [c], 

Whether remedy is by appeal or 
writ of error see also supra § 18 et 
seq. 

89. Metropolitan R. Co. v. Mac- 
Farland, 195 UW: "S, 322;;:25 SCt 28, 49 
L. ed. 219; Kenaday v. Sinnott, 179 
U. S. 606, 21 SCt 233, 45 Li. ed. 339 
[rev 14 App. (D. .C.) 1]; Swift Fer- 
tilizer Works y. Okolona Cotton Oil 
Co., 186. Fed. 158,.108 CCA 428; 
Spring Garden Ins. Co. v. Amuse- 
ment Syndicate Co., 178 Fed. 519, 102 
CCA 29; Shook vy. Dozier, 168 Fed. 
867, 94 CCA 279; Nashville R., etc., 
Co. v. Bunn, 168 Fed. 862, 94 CCA 
274; Lockman v. Lang, 128 Fed. 279, 
62 CCA 550 (proceeding in bank- 
ruptcy a proceeding in equity and 
reviewable on appeal); Mackinaw 
City." v.GULGS., 020 = Medi-2525 156 646CA: 
88; Hooven, ete, Co. v. Featherstone, 
111 Wed. 81, 49 CCA 229 [rev 99 Fed. 
180]; Brochon v. Wilson, 91 Fed. 
617; 34 CCA 331; U.dSisw. ‘Harris; 76 
Pee 241, 22 CCA-149. See also supra 


[a] Applications of rule.—(1) 
Final decrees of the court of appeals 
of the District of Columbia in re- 
spect of final settlements in the or- 
phans court are reviewable in the 
supreme court of the United States 
by appeal. Kenaday v. Sinnott, 179 
Un Ss 606,.°21;SCt 233, 45etu. eder339 
[rey) 14 App. {(D. (Co) AL]. oC )yrAn 
application made by an assignee for 
the benefit of creditors of a judg- 
ment debtor, under an assignment 
made after levy, for the release of 
the levy under a state statute, is a 
proceeding in the nature of a supple- 
mentary bill in equity, and may be 
taken to the circuit court of ap- 
peals for review by an appeal. Bro- 
chon v. Wilson, 91 Fed. 617, 34 CCA 
31. (8) A suit to enforce and fore- 
close a mechanic’s lien is a suit in 
equity in the nature of a suit to 
foreclose a mortgage, and not an 
action at law, and the decree ren- 
dered therein is reviewable by ap- 
peal. Hooven, ete., Co. v. Feather- 
stone, 111 Fed. 81, 49 CCA 229 [rey 
99 Fed. 180]. (4) The fact that a 
bill in equity filed in a federal court 
does not state a cause of action in 
equity does not constitute the action 
one at law for the purpose of de+ 
termining the manner of review, nor 
does the fact that the relief granted 
by the decree was such as might 
have been given by a judgment at 
law; but where a demurrer was over- 
ruled, and the cause retained and 
heard as one in equity, although er- 
roneously, the decree is reviewable 
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others it is given in equity cases only.°° Where the 
statute which authorizes appeals restricts the rem- 
edy to suits in equity, and gives a remedy by writ 
of error or petition in error in actions at law, an 
appeal will not lie to review a strictly law action 


or proceeding.®? 


In the federal courts, as has been seen, the acts of 
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for the other. 
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view provide for review by appeal in eases in equity 
and admiralty, and for review by writ of error in 
cases at law, and neither remedy can be substituted 
Therefore a writ of error will not 
. le in an equity case,°? nor as a general rule will an 


appeal lie to review the judgment in an action at 


congress relating to appellate jurisdiction and re- 


by appeal, and not on writ of error. 
Spring Garden Ins. Co. v. Amuse- 
ment Syndicate Co., 178 Fed. 519, 102 
CCA 29. 

{[b] A proceeding relating to the 
set-off of judgments, initiated by mo- 
tion in an action at law in the same 
court in which both judgments were 
entered, is of an equitable nature, 
ard the proper way to bring up an 
order denying a petition to inter- 
vene is by appeal. Cathay Trust v. 
Brooks, 193 Fed. 973, 114 CCA ‘125. 

For other applications of the rule 
see supra § 21; infra § 41. 

90. See the acts of congress and 
the statutes of the several states. 

In the federal courts see infra this 
section text and note 92 et seq. — 

In Nebraska see infra this section 
note 91. 

In Ohio see supra § 39 note 84 [c]. 

[a] In Massachusetts (1) an ap- 
peal wili not lie from the decision of 
a single justice of the supreme ju- 
dicial court to the full court, in a 
common-law proceeding, the remedy 
being by exceptions:or report. Chan- 
nell v. Judge Northern Essex Cent. 
Dist. Ct., 213 Mass. 78, 99 NE 769; 
Atty.-Gen. v. Oliver, 175 Mass. 163, 56 
NE 969; McCallum v. Lambie, 145 
Mass. 234, 13 NE 899; Cowley v. 
Train, 124 Mass. 226. See infra § 
44. (2) Findings in action at law 
for partition, directing entry of in- 
terlocutory judgment, may be re- 
viewed by bill of exceptions or re- 
port, under Rev. L. c 173 § 105, as 
amended by St. (1910) c¢ 555 § 5, 
although no interlocutory judgment 
has been entered, but cannot be re- 
viewed by appeal, in the absence of 
a judgment. Cressey v. Cressey, 213 
Mass. 191, 99 NE 972. 

91. U. S.—Behn, etc., Co. v. Camp- 
bell, 205 U. S. 408, 27 SCt 502, 51 
L. ed. 857; Oklahoma City v. Mc- 
Master, 196 U. S. 529, 25 SCt 324, 49 
Heat 68%> Sarchet v0. Sy 12, Pet 
PASM MS eds 10338; eKibler vie Gulf 
Land, ete., Co., 166 Fed. 861, 92 CCA 
608; Files v. Brown, 124 Fed. 133, 
59 CCA 403; Mackinaw City v. U. S., 
120 Fed. 252, 56 CCA 88. As to the 
rule in the federal courts see infra 
this section. 

Fla.—Clinton v. Colclough, 54 Fla. 
520, 44 S 878; Trabue v. Williams, 
46 Fla. 228; 35 S 872; Montgomery 
v. Thomas, 40 Fla. 450, 25 S 62; Tay- 


lor v. Kissimmee City, 37 Fla. 235, 
19 S 880. ; 
Iowa.—Bloomington First Cong. 


Church v. Muscatine, 2 Iowa 69. 
Nebr.—Lowe v. Riley. 57 Nebr. 
252, 77 NW 758; Campbell v. Farm- 
ers’, etc., Bank, 49 Nebr. 143, 68 NW 
344; Robertson v. Hall, 2 Nebr. LTE 
As to the rule in this state see infra 


this note. 

N. M—vU. S. v. Lesnet, 9 N. M. 
271, 50 P 321; Atchison, etc., R. Co. 
v. Martin, 7 N. M. 158, 34 P 536. 

Pa.—Com. v. Bird, 144 Pa. 194, 22 
A 877 (order refusing to strike off 
the forfeiture of a recognizance and 
bail); Rand v. King, 134 Pa. 641, 19 
A 806 (order striking off entry of 
satisfaction of judgment, not being 
% decree in equity, appeal would not 
ie). 

Wash.—Wilson vy. Wald, 2 Wash. 
T. 376, 7 P 857. ; 

[a] Application of rule. — This 
rule has been applied, for example, 
(1) to proceedings in garnishment 
after judgment (Dixon Nat. Bank v. 
Omaha Nat. Bank, 54 Nebr. 796, 75 
NW 55); (2) to proceedings to con- 
demn lands (Nebraska L. & T. Co. 
vy. Lincoln, etce., R. Co., 53 Nebr. 246, 


73 NW 546), (3) and to a judgment 
assigning, to an intervener in an ac- 
tion at law the homestead from 
lands which had been sold on execu- 
tion under the original judgment (U. 
S,, v.2Lesnet; <9) Ni> M9271; 5002321) 
(4) A proceeding in the circuit court 
on affidavit of illegality of an exe- 
cution authorized by statute is a 
proceeding in law and not in equity, 
and can be reviewed by the supreme 
court by writ of error, but not by 
appeal, although the execution al- 
leged to be illegal was issued on a 
deficiency decree in a mortgage fore- 
closure proceeding in equity. Clinton 
v. Colclough, 54 Fla. 520, 44 S 878. 
As to applications of the rule in the 
federal courts see infra this section 
note 93. And for other application 
of the rule see supra §§ 19, 40. ‘ 
[b] In Nebraska, (1) prior to the 
act of 1907, the code provided (§ 675) 
that ‘in all actions in equity” either 
party might appeal from a judgment 
or decree rendered or final order 
made by the district court to the su- 
preme court. In other cases the 
mode of review was by petition in 
error; and an appeal would not lie 
to the supreme court from a judg- 
ment in an action at law, or an ac- 
tion purely legal in its nature. This 
rule was asserted and applied. in a 
great number of cases. Ewings v. 
Hoffine, 67 Nebr. 26, 93 NW _ 186; 
Uecker v. Magdanz, 62 Nebr. 618, 87 
NW 344; Mauck vy. Brown, 59 Nebr. 
382, 81 NW 313; Cary v. Kearney 
Nat. Bank, 59 Nebr. 169, 80 NW 484; 
Hayden v. Hale, 57 Nebr. 349, 77 NW 
773; Lowe v. Riley, 57 Nebr. 252, 77 
NW 758; Collins v. Omaha, 55 Nebr. 
208, 75 NW 557; Dixon Nat. Bank v. 
Omaha Nat. Bank, 54 Nebr. 796, 75 
NW 55; Nebraska Wesleyan Univ. v. 


Craig, 54 Nebr. 173, 74 NW. 605; 
Nebraska L. & T. Co. v. Lincoln, etc., 
R. Co., 53 Nebr. 246, :°73 NW 546; 


Campbell vy. Farmers’, ete., Bank, 49 
Nebr. 143, 68 NW _ 344; (Prentice 
Brownstone Co. v. King, 39 Nebr. 
816, 58 NW 277; Robertson v. Hall, 
2 Nebr. 17; Van Doren v. Empkie- 
Shugart Co., 2 Nebr. (Unoff.) 818, 90 


NW 220; State v. Bloomfield State 
Bank, 1 Nebr. (Unoff.) 524, 526, 95 
NW 790. (2) Proceedings in garnish- 


ment after judgment were review- 
able by petition in error only, and 
not by appeal. Dixon Nat. Bank v. 
Omaha Nat. Bank, supra. (3) And 
petition in error, and not appeal, was 
the mode for review of judgments of 
the district court on appeal from 
decisions of the county court in the 
settlement of a decedent’s estate. 
Huffman v. Rhodes, 72 Nebr. 57, 100 
NW 159; Whalen v. Kitchen, 61 Nebr. 
329, 85 NW 278; Nebraska Wesleyan 
Univ. v. Craig, supra. (4) In this 
state, however, the law was changed 
by the act of April 5, 1907 (lL. [1907] 
ec 162), and under this statute all 
cases must now .come up to the su- 
preme court for review by appeal, 
as provided in the act, except judg- 
ments and sentences for felonies and 


misdemeanors under the _ criminal 
code. Brandt v. State. 80 Nebr. 843, 
115 NW 327. (5) The final order of a 


district court, rendered upon an ap- 
peal from an order of the city coun- 
cil granting a license to sell intoxi- 
cating liquors is reviewable in the 
supreme court on appeal. Mutter v. 
Daniels, 82 Nebr. 448, 118 NW 109. 

Whether remedy is by appeal or 
writ of error see also supra § 18 et 
seq. 

92. See supra § 21. 

93. Harty v. Victoria, 226 WU. S. 


law,°* and this rule applies, although a jury was 


12, 33 SCt 4,57) L. ed...103°) Behn; 
etc., Co. v. Campbell, 205° U..S: 4033 
27 SCt 502, 51 L. ed. 857; Chicago 
Nat. Live Stock Bank v. First Nat. 
Bank;; 203 “U.. S5'296, 27) SCt 79) 51 
L. ed. 192; Oklahoma City v. McMas- 
ter,°196 U. S. 529, 25 SCt 324, 49° Le 
ed. 587; gomstock vy. Eagleton, 196 
Ur S. +993. 254SCti210)) 49. 9 Lit tedtea0gs 
Metropolitan R. Co. v. MacFarland, 
195 U. S. 322, 25 SCt.28,°49 Li- eds 
219; Deland v. Platte County, 155 
Uy S5s22 yh 1S SCtr S239. eho ceda as 
(assumpsit); In re Chateaugay Ore, 
etc., :Co., 128 U. S. 544, 9: SCt. 150,132 
L. ed. 508; Boogher v. New Yark L. 
Ins. €Co.;) 103° U.S. 90%: 264i? ed. 310 
Ballance v. Forsyth, 21 How. (U. S.) 
389,°16 L. ed. 143; Sarchet' v. U. Si 
12 Pet. (U.'S.) 143, 9 L. ed. 1033; U. 
S. v. Northwestern Dev. Co., 203 Fed. 
960, 122 CCA 262; Lexington Mill; 
ete., Co: v. Wy S.,4 202 “Meds! 615, 120 
CCA. 15: Ufaii 232) Uw S:5899 Misa SiGe 
337, 58 L. ed. 658]; Spring Garden 
Ins. Co. v. Amusement Syndicate Co., 
178 Fed. 519, 102 CCA 29; Cunning- . 
ham v. Rodgers, 171 Fed. 835, 96 
CCA. 507; Price v. U. S., 169 Fed. 791, 
95 CCA 257; Kibler v. Gulf, Land, 
etce., Co., 166 Fed. 861, 92 CCA 608; 
Continental Gin Co. v. Murray Co., 
162 Fed. 873, 89 CCA 563; Courtney 
v. Pradt, 160 Fed. 561, 87 CCA 463; 
U. S. v. Maryland Fidelity, etc., Co., 
147 Fed. 228, 77 CCA 370; Roberts 
v. Great Northern R. Co., 138 Fed. 
711, 71 CCA 127; Bessette v. W. B: 
Conkey Co., 133 Fed. 165, 66 CCA 
291; Bullock Electric, ete. Co. ; 
Westinghouse Electric, etc., Co., 129 
Fed. 105, 63 CCA 607; Frankfort v. 
Frankfort Deposit Bank, 127 Fed 
812, 62 CCA 492; Files v. Brown, 124 
Fed. 133, 59 CCA 403; Enoch Mor- 
gan’s Sons Co. v. Gibson, 122 Fed. 
420, 59 CCA 46; Mackinaw City v. 
U. S., 120 Fed. 252, 56 CCA 88; High-= 
land Boy Goid Min. Co. v. Strickley, 
116 Fed. 852, 54 CCA 186; West v: 
East Coast Cedar Co., 113 Fed. 737, 
51 «CCA; 411 :: Hooven, Sete), Cospive 
Featherstone, 111 Fed. 81, 49 CCA 
229; Loveless v. Ransom, 109 Fed. 
391, 48 CCA 434; Thompson v. North- 
ern Pac. R. Co:, 93: Fed. 884, 35 CCA 
357; Talbot v. Press Pub. Co., 86 
Fed. 567; Stevens v. Clark, 62 Fed. 
321, 10 CCA 879; Oregonian R. Co: 
v. Oregon. R., ete:, Co., 27 Beds oat 
[rev on other grounds 136 U. S. 646, 
10° SCt; 1072,-34.L. ed. 55213) U. §Shavs 
Train, 12 Fed. 852; Lyons v. Lyons 
Nat. Bank, 8 Fed. 869, 19 Blatchf. 
279; Whalen v. Sheridan, 5 Fed. 436, 
18 Blatchf. 308. And see supra § 21. 

[a] Action on official bond.—An 
action on the bond of a United States 
consul general for alleged neglect of 
office is an action at law reviewable 
on writ of error and not by appeal. 
Cunningham v. Rodgers, 171 Fed. 835, 
96 CCA 507. 

[b] Proceeding to condemn land. 
—(1) A proceeding in a circuit court 
by the United States to condemn land 
for public purposes is a suit at com- 
mon law, within the meaning of the 
Judiciary Act, and the judgment 
therein can only be reviewed by the 
circuit court of appeals on a writ of 
error. Mackinaw City v. U. S., 120 
Hed. 252," 56 CGA 885 @)e A weone 
demnation proceeding initiated be- 
fore a court in the District of Co- 
lumbia, conducted under its super- 
vision, with power to review and set 
aside the verdict of a jury, and with 
the right of review in an appellate 
tribunal, is in its nature an action 
at law, and the jurisdiction of the 
Supreme court of the United States 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. . 


“ra 


88 41-49] 


waived in the action at law and the case was tried 


by the court without a jury.®* 


[§ 42] 


in reviewing the judgment of the 
court of appeals of the District in 
such a proceeding is not by appeal, 
but only by writ of error. Metro- 
politan R. Co. v. MacFarland, 195 U. 
S. 322, 25 SCt 28, 49 LL. ed. 219. 

[c] Mandamus is a legal and not 
an equitable proceeding, and a pro- 
ceeding to review a judgment 
awarding such a writ must be by a 
writ of error and not by appeal. 
Carter County v. Schmalstig, 127 Fed. 
1265-62. CCA 78: 

[d] Habeas corpus.—-(1) But ap- 
peal, and not writ-of error, is the 
proper method of obtaining a review 
in the supreme court of the United 
States of a final order ef a circuit 
or district court of the United States 
in a habeas corpus case. Fisher v. 
Baker, 203 U. S.-174, 27-SCt 135, 51 
L.ed. 142, 7 AnnCas 1018; Rice v. 
Ames, 180 U. S. 871, 21 Sct 406, 45 
L. ed. br Us Morrisey Ver Perry hol 
(Op ish. akan 11 SCt 57, 34 L. ed. 644. 
(2) And it is the proper method of 
obtaining a review in the supreme 
court of the United States of a final 
order of the supreme court of the 
Philippine Islands in such a case, 
under the act of July 1, 1902 (32 U. 
S. St. “at LL! 691 e 1369), providing 
that judgments and decrees of the 
latter court can only be reviewed 
“in the same manner, under the same 
regulations, and by the same pro- 
cedure, as far as applicable, as the 
final judgments and decrees of the 


circuit courts.” Fisher v. Baker, 
supra. 
[e] Proceeding under Food and 


Drug Act.—A proceeding by the 
United: States under the Food and 
Drug Act § 10, for condemnation and 
forfeiture of an article alleged to 
be adulterated or misbranded, where 
there is a trial to a jury, being es- 
sentially an action at law, is review- 
able only. on writ of error, and an 
appeal will not lie. Four Hundred 
and Forty-three Cans of Egg Product 
Vie Ss 226) We Se 726 33 (SCE 50;P dic 
L. ed. 174; Lexington Mill, etc., Co. 
Wee USS; 302 Fed. 615, 121 CCA 15 
[aff 232 res! 399, 34 “‘SCt oua DS mess 
ed. 658]; U. S. v. Hudson Mfe. Co., 
200 Fed. 956, 119 CCA 293; U. S. v. 
Seven Hundred and Seventy-Nine 
Cases of Molasses, 174 Fed. 325, 98 


CCA (19% 
{[f] Philippine Islands.—(1) A 
suit to recover real estate, like an 


ordinary action at-law, cannot | be 
brought by appeal from the supreme 
court of the Philippine Islands to 
the supreme court of the United 
States, but the remedy is by writ of 
error. Harty v. Victoria, 226 U. S. 
£20 332S8Ct 4, 54 L. ed. 103. (2) Writ 
of error and not appeal is the proper 

method of bringing up to the su- 
preme court of the United States for 
review a judgment of the supreme 
court of the Philippine Islands, upon 
grounds of law, affecting the title to 
Yand in the court of land registra- 
tion. Tiglao v. Insular Govt., 215 
WS.) 210, 307°SCt 1292 54 I. ed.) 257; 
Carino v. Insular Govt., 212 U. S. 449, 
29 'SCt 334, 53 Lived. 594. 

For other applications of the rule 
see supra §§ 21, 40. 

Whether proceeding ach = equity or 
at law see also supra § 2 

94. National Live S ook Bank v. 
Geneseo First Nat. Bank, 203 U. S. 
296; 27S 79, oi 1, eds 192°" Guss Vv. 
Nelson, 200 U.S. 298, 26 sct 260, 50 
L. ed. 489; Oklahoma City v. Mc- 
Master, 196 U. Ss. 529, 25 SCt 824, 49 
L. ed. 587; Deland v. Platte County, 
aoe Wie s: "221, 15 SCt 82, 39 L: ed. 

{a]- Territorial courts; cases of 
trial by jury. (1) Under the act of 
April 7, 1874, it was provided that 
the appellate jurisdiction of the su- 
preme court of the United States 


(4) Special Statutory Proceedings. 
a rule general statutes upon the subject of appeal 
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do not embrace proceedings by courts, boards, or 


officers under special acts where the latter do not 


As 


over the judgments and decrees of 
territorial courts if cases of trial by 
jury should be exercised by writ of 
error, and all other cases by appeal, 
ELC, Oma Ss Ste at ela 2a Ne, SONS 2: 
(2) And under this provision it was 
held that in all proceedings in the 
territorial courts in the nature of 
suits in equity, as well as in those 
proceedings in the nature of actions 
at common law in which no trial by 
jury was had, either because a jury 
had been duly waived, or because the 
issues tried were issues of law only, 
the appellate jurisdiction of the su- 
preme court must be invoked by ap- 
peal and not by writ of error. Bon- 
nifield v. Price, 154 U. S. 672, 14 SCt 
1194, 26 L. ed. 1022; Cameron v. F 
Syl (Diesen Teh AS Om NSO eile abs 
ed. 459; Gregory Cons. Min. Co. v. 
Starr, 141° U2 S.32225 14 (S€t 914) 35 
L. ed. 715; Idaho, etce., Land Impr. 
Co. v.. Bradbury, 132 ~-S> 509,° 10 
SCE U1, (30 ou eds 4332 Story Vv. 
Black, 119 U.S. PES. sct 176, 30 


L. ed. 341; Woolf v. Hamilton, "108 
We esi 1 by 1 sct LO 2a edn, Gane 
Un SS? v2 Union Pace Ri Co, L050U St 
263, 26 L. ed. 1021; Hecht v. Bough- 


ton, -105-7022"S, 235, 26s eds 1018s 
Davis v. Fredericks, 104 U. S. 618, 
26 L. ed. 849; Stringfellow v. Cain, 99 
U. S. 610, 25 L. ed. 421; Davis v. Al- 
vord, 94 U. S. 545, 24 L. ed. 283. (3) 
But an appeal, and not a writ of er- 
ror, was held the proper remedy in 
a proceeding in the nature of a suit 
in equity, although issues of fact 
were submitted to a jury. Idaho, 
ete., Land Impr. Co. v. Bradbury, 132 
WEES. 509, 51494109 SC 7a" leeds 
433 (where it was said by Gray, J.: 
“The provision of this act, permit- 
ting a writ of error ‘in cases of trial 
by jury’ only, evidently has regard 
to a trial by jury, as in an action 
at common law, in which there is and 
must be a trial by jury, and the court 
is not authorized to try and deter- 
mine the facts for itself, unless a 
jury is waived by the parties ac- 
cording to statute; and has no ap- 
plication to a trial of special issues 


submitted to a jury in a proceeding |. 


in the nature of a suit in equity, not 
as a matter of right, or to settle the 
issues. of fact, but at the discretion 
of the court, and simply to inform 
its conscience, and to aid it in mak- 
ing up its own judgment upon the 
facts, and the real trial of the facts 
is by the court and not by a jury.” 
(4) This statute has no application, 
of course, in those cases in which 
another statute provides for the re- 
view of judgments and decrees of 
the courts of a particular territory 
in the same manner as’ judgments 
and decrees of circuit or district 
courts of the United States are re- 
viewed, but under such a statute the 
review is by writ of error where the 
action was at law, and by appeal 
where it was in equity, without re- 
gard to whether there was a jury 
trial or not. Oklahoma City v. Mc- 
pete 196 U.-S./529, 25 SCt 324, 49 
L. ed . 587: Comstock v. Hagleton, 196 

Wo Ss "99, 25 SCt 210, 49 L. ed. 402. 
95. Colo. —Phillips v. Corbin, 25 
Sirmans, 123 Ga. 


Colo. 62, 49 P 279. 

Ga.—Rigell Vv. 
455, 51 SE 381 (proceeding in county 
court to eject intruder; remedy is by 
certiorari). 

Tll.—Peo. v. Peters, 173 Ill. A. 564. 

Ind.—Stockton v. Yeoman, 179 Ind. 
61, 100 NE 2; Randolph v. Indian- 
apolis, 172 Ind. eae 88. NE 949; La- 
fayette, ete, R. v. Butner, 162 
Ind. 460, 70 NB BaD: ' pittsburgh, ete., 
R. Co. v. Gillespie, 158 Ind. 454, 63 
NE 845; Lake Shore, etc., 


R. Co. v. 
Cincinnati, etc, HRY Co., 116 Ind. 578, 
197 NE 440: Allen v. Hostetter, 16 


Ind. 15 (holding that appeal does not 
lie from the decision. of a board of 


include a provision authorizing an appeal.®® 
eral statute authorizing appeals to be taken ‘‘from 


‘9. Gilly 92 


A gen- 


commissioners in a procesdine: au- 
thorized by a special statute, for the 
establishment of a new county); 
French v. Lighty, 9 Ind. 475 (holding 
that, in ‘the absence of a provision 
authorizing an appeal, an appeal does 
not lie in proceedings under. a speé- 
cial act relating to the mode of pro- 
cedure in contesting elections); Din- 
Bae v. Drosta, 39 Ind. A. 432, 80 NH 


Md.—Anne Arundel County v. Mel- 
vin, 107 Md. 533, 69 A 256; Francis 
v. Weaver, 76 Md. 457, 25 A 413; 
Handy v. Hopkins, 59 Md. 157; Mar- 
graff v..Cunningham, 57 Md. 585; 
Meyer v. Steuart, 48 Md. 423; War- 
field v. Latrobe, 46 Md. 123; Balti- 
more, etce., Turnp. Con. ¥: Northern 
Cent. R. Co., 15 Md. 193; Lammott v. 
Maulsby, 8 Ma. by Webster v. Cockey, 
Swann v. Cumberland, 8 
Gilt “150% ‘Carter v. Dennison, 7 Gill 
157; Savage Mfg. Co. v. Owings, 3 
Gill 497; Wilmington, ete., R. Co. v. 
Condon, '§ Gill & J. 4438. 

Minn:—Conter v. St. Paul, ete., R. 
Co., 24 Minn. 313. } 

Nebr.—Pollock v. School Dist. No. 
42, 54 Nebr. 171, 74 NW 393. 

N. Y.—In re Droege, 197 N. Y. 44, 
90. NE 340; Matter of Rafferty, 14 
App. Div. 55, 43 NYS 760; McIntyre 
v. Hernandez, 7 AbbPrNs 214, 39 
HowPr 121 (summary proceedings to 
dispossess tenant); Freeman v. Og- 
den, 17 AbbPr 326 note [aff 40 N. Y. 
105] (summary proceedings to re- 
cover possession of land). 

Oh.—Masterson. v. Beasley, 3 Oh. 
3801; Street v. Francis, 3 Oh. 277; 
Capaul v. Toledo, etc., R. Co., 26 On. 
Cir Cl, a58 Scheidler  v. Newark, 
etc., Blectrie’ St. R. Co., 20 Oh. Cir. 
(Sits "453, 11 Oh. Cir. Dec. 203. ; 

Pa.—Reed’s App., 114 Pa. 452, 6 A 
910; Lehigh Coal,- etce., Co.’s App., 
112 Pa. 360, 5 A 231; In re Osborne, 
101 Pa. 284; Toole’s App., 90 Pa. 
376; In re Chestnut St., 86 Pa. 88; 
Kimber v. Schuylkill County, 20 Pa. 
366; Mifflin Tp. v. Plizabeth Tp., 18 
Pas dive eMitton’s App 32 Pennyp. 


ane 
I.—Coates v. Woodward, 22 R. 
Ve Bee. 48 A 932. 

Tex.—Tadlock v. Texas Monumen- 
tal Committee, 21 Tex. 166; O’Doch- 
erty v. Archer, 9 Tex. 295; Prewitt 
v. Farris, 5 Tex..370; Baker v. Chis- 
holm, 3 Tex. 157; Field v. Anderson, 
1 Tex. 437; Naylor v. Naylor, (Civ. 
ee oe sw 475; Ex p. Cosner, 4 Tex. 


W. Va.—Low v. Lincoln County 
Ct., 27 We. Va. 785; Hein v. Smith, 
13 W. Va. 358. 


Wis.—Clancy v. Milwaukee Bd. 
Fire, etc., Comrs., 150 Wis. 630, 138 
NW 109. 

Ont.—Moore v. March Tp., 20 Ont. 


L. 67, 14 OntWR 1194. 

And see cases supra §§ 29, 39. 

[a]. A proceeding which is not a 
“civil action” is not appealable under 
a general statute. Capaul v. Toledo, 
ete, R.-€o.,726 Oh. Cire Ce a7s8) 

{b] In probate matters the su- 
preme court has appellate jurisdic- 
tion only in the cases prescribed by 
law under a constitutional provision 
conferring general appellate jurisdic- 
tion in many matters “and in all such 
probate ymatters as may be provided 
by law.” In re Cahill, 142 Cal. 628, 
TKD AE BIO Shay sila Turner, 139 Cals 85, 
WR Ie 718° In re Hughston, 133 Cal. 
321, 65 P 742, 1039; In re Winslow, 
128 Careers 60 P 931; In re Mitchell, 
121 Cal. 391, 53 P 810; In re Hickey, 
121 Cal. 378, 53 P 818; In re Witt- 
meier, 118 Cal. 255, 50 P 393; Iver- 
sen v. San Francisco Super. Ct., 115 
Cal. 27%, 46 P 817; In re Smith. 98 
Cal. 636, 33 P 744; Walkerly’s Bst., 
94 Cal. 352, 29 P-719; Wiard’s Hst., 
83 Cal. 619, 24° P 45s Lutz’s Est., 67 
Cale 4577) 8 2s 39 In re Calahan, 60 
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all final judgments and decrees’’ 


therefrom.®? 


cludes an appeal.®® 


[§ 43] 


Review—a. In General. 


Cal. 232. See Banquier’s Hst., 88 Cal. 
302, 26. P 178, 532. 

{c]. In a case in which summary 
jurisdiction has been granted by a 
particular statute, an appeal 
not lie unless the statute expressly 


provides for one. Street v. Francjs, 
3 Oh. 277, 
[ad] Improvement of streets and 


highways.—The general right of ap- 
peal from final judgments does not 
apply to special proceedings for the 
improvement of streets and high- 
ways and the assessment of the costs 
thereof against the property bene- 
fited, and no appeal lies therein, un- 
less such right is expressly granted. 
Stockton v. Yeoman, 179 Ind. 61, 100 
NE 2. 

{e] Juvenile court.—In the ab- 
sence of a statute giving a right of 
appeal from a judgment of the juve- 
nile court committing a girl to the 
industrial school for girls, no ap- 
peal lies from the judgment of com- 
mitment. Dinson v. Drosta, 39 Ind. 
A. 432, 80 NE 32. 

{f] The approval of a claim for 
attorney’s fees by the circuit court 
being a special power conferred by 
statute, and there being no provi- 
sion for an appeal, propriety of the 
court’s action cannot be reviewed by 
the court of appeals. Anne Arundel 
County Comrs. v. Melvin, 107 Md. 
533, 69 A 256. 

{g] Support of pauper.—A pro- 
ceeding to compel a person to sup- 
port a pauper is not, within the 
meaning of Appellate Court Act § 8 
(Hurd Rev. St. [1911] e¢ 37 § 25), “a 
suit or proceeding at law or in 
chancery,” but a summary proceed- 
ing, and an appeal does not lie from 
the county court in such a proceed- 
ing. Peo. v. Peters, 173 Ill. A. 564. 

{h] Removal of officers under 
Civil Service Act not appealable see 
Clancy v. Milwaukee Bd. Fire, etc., 
Comrs., 150 Wis. 630, 138 NW 109. 

In federal courts see supra §§ 40, 
41. 

Decisions reviewable see infra § 


129 et seq. 

96. Phillips v. Corbin, 25 Colo. 62, 
49 P 279. 

97. Naylor v. Naylor, (Tex. Civ. 
A.) 128 SW 475. 

98. Travers v. Dean, 98 Md. 72, 


56 A 388; Kinnear v. Lee, 28 Md. 488; 
Aekerman, v./Taylor,.9. N: T9653 
Matter of New York, 131 App. Div. 
767, 116 NYS 353; Blandings v. 
Sayles, 23 R. I. 226, 49 A 992. 

99. See Audita Querela [4 Cye 
1058]; Certiorari [6 ri Gyes 213073 
Habeas Corpus [21 Cye 279}. 

1. See generally infra § 1813 et seq. 

2." Harris v..,State, 24Ga, 200; 

[a] Writ of error distinguished. 
—While the remedy by exceptions, 
under the Massachusetts’. statute, 
reaches only errors of law, it is con- 


does | 


relates exclusively 
to appeals from judgments rendered in the exercise 
of ordinary civil jurisdiction.°* And where a special 
and exclusive authority is conferred on a court of 
general jurisdiction, and no appeal is provided, the 
decision of such court is final, and no appeal lies 
But it has been held that where an 
order of a court assuming to act under the special 
jurisdiction conferred by a statute goes beyond the 
scope of the court’s lmited authority, an appeal 
lies, so far as the order is unauthorized, although 
the statute makes no provision for an appeal or ex- 


3. Other Special Statutory Remedies for 
While the two proceedings 
which have been discussed above, the writ of error 
and appeal, are the principal modes of bringing 
causes up for appellate review, there are a number 
of special statutory proceedings which require some 
consideration here, namely, bill of exceptions, mo- 
tion in error, reservation or certification of cases or 


| whole or 


APPEAL AND ERROR 


siderably more extensive than the 
writ of error in respect to the re- 
lief which may be granted. On a 
writ of error, if there be any error 
in the judgment, the court of error 
ean review only the judgment in 
in part. But, on excep- 
tions allowed and the cause brought 
up under the statute allowing this 
mode of review, if the exceptions are 
extended and the judgment found to 
be erroneous, the judgment is not 
merely reversed, but the parties may 
then have a new trial in the appellate 
court, with all the benefits of amend- 
ment and other proceedings, as if the 
cause were brought up in the ordi- 
nary course of appeal. Sale v. Pratt, 
19 Pick. (Mass.) 191. 

8. Harris v. State, 2 Ga. 211; Wil- 
Hoe v. Norcross, 83 Vt. 268, 75 A 

[a] At common law a case could 
not be taken to the reviewing court 
on exceptions, the only mode of re- 
view on a bill of exceptions being 
by writ of error, ‘for under that law, 
when a bill of exceptions was sealed 
and the judgment entered, the mode 
of proceeding was to bring a writ of 
error to remove the case to the court 
above, because a bill of exceptions 
was to be made use of only upon a 
writ of error.” Per Rowell, C. J., in 
Willard v. Norcross, 83 Vt. 268, 75 A 


269 [eit 2 Tidd Pr. 864; Wharton 
LD 9545 

4. See the cases in following 
notes, 

5. Me.—Pierce v. Rodliff, 95 Me. 
346, 50 A 32; Warren v. Litchfield, 


iti 63; Sayward v. Emery, 1 Me. 

Mass.—Norton. vy. Lilley, 210 Mass. 
214, 96 NE 351; Potter v. Lapointe 
Mach. Tool Co., 201 Mass. 557, 88 
NE 418; Haverhill v. Marlborough, 
187 Mass. 150, 72 NE 943; New York 
L. Ins. Co. v. Macomber, 169 Mass. 
580, 48 NE 776; Dorr v. Tremont 
Nat. Bank, 128 Mass. 349; Richard- 
son v. Lloyd, 99 Mass. 475; Daven- 
port v. Holland, 2 Cush. 1; Eaton v. 
Hall, 5 Metc. 287; Sale v. Pratt, 19 
Pick. 191 (in which the substance of 
the Massachusetts statute of 1820 is 
one Higbee v. Bacon, 11 Pick. 


N. H.—Peebles vy. Rand, 43 N. H. 
337 (quoting the New Hampshire 
statute of 1855). 

R. I.—Carr v. American Locomo- 
tive Cox 31) RonI=-234, 17 Ay 104. Ann 
Casi912B 131; In re Harkness, 27 
R. T. 124, 60 A 1067; Wightman vy. 
Kruger, 23 R. I. 78, 49 A 395. 

Vt.—Buck v. Squiers, 23 Vt. 498. 

[a] Cross bill of exceptions see 
Carr v. American Locomotive Co., 31 
“a I. 234. 79 A 104, AnnCas 1912B 

6. English v. Sprague, 32 Me. 243; 
Frothingham vy. Dutton, 2 Me. 255; 


‘Bank, 63 


‘Mass. 234, 13 NE 899. 


ve ey ares 
Iu ey 
we 4 


(gg oe 


questions, and writ of review. Certain other reme- 
dies for review are elsewhere treated.®® 

[§ 44] b. Exceptions. The bill of exceptions, as 
introduced by the Statute of Westminster I, the 
principles of which have been adopted in all the 
states of the Union,! served merely to place upon 
the record matters which would not otherwise ap- 
pear there, and was not a substitute for, and did 
not usurp the functions of, a writ of error; the 
writ still remained necessary to remove the whole 
record to the appellate court,? except in eases 
where, by statute, this necessity has been done 
away with.* By statute in some states, however, the 
necessity for a writ of error has been done away 
with in certain eases by the establishment of a sum-. 
mary mode of review upon the bill of exceptions 
alone;> and in some of these jurisdictions it has 
been held that the remedy so given must be pur- 
sued® and that a writ of error does not lie.” 
this remedy is available only in the cases in which 
it is given by the statute.’ . 


But 


Standish vy. Old Colony R. Co., 129 
Mass. 158. 
7. Bergeron v. Dartmouth Sav. 
N. H...195; Flanders v. 
White Mountains Bank, 43 N. H. 383; 
Peebles v. Rand, 43 N. H. 337. But 
see Buck v. Squiers, 23 Vt. 498. 

8 Me—Fletcher vy. Clarke, 29. 
Me. 485; Mudget v. Kent, 18 Me. 349; 
Warren y. Litchfield, 7 Me. 638; Wit- 
ham v. Pray, 2 Me. 198; Sayward v. 
Emery, 1 Me. 291. ; 

Mass.—In re Gould, 215 Mass. 480,. 
102 NE 693, AnnCas1914D 3872; Og- 
den v. Greenleaf, 143 Mass. 349, 9. 
NE 745; Davis v. Davis, 123 Mass. 
590; Brooks vy. Tarbell, 103 Mass. 
496; Crittenden v. Field, 8 Gray 621; 
Ward vy. Hill, 4 Gray 593; Piper v. 
Willard, 10 Pick. 34. ; 
brine Y.—Stanley v. Webb, 21 Barb. 


R. I.—Fontaine v. Inlaid Co., 90 
A. 662; In re Harkness, 27 R. I. 124, 


60 A 1067. 
Vt.—Willard v. Norcross, 83 Vt. 
75. A 269; Courser vy. Vermont 
Cent. R. Co., 25 Vt. 476. : ; 
[a] In Maine (1) instructions to- 
the jury claimed to be erroneous 
should be brought to the law court. 
for examination by bill of excep- 
tions, rather than by motion for 2 
new trial. Pierce vy. Rodliff, 95 Me. - 
346, 50 A 32. (2) But while the: 
practice of raising questions of law 
on a motion is not to be encouraged, 
yet, in cases where manifest error 
in law has occurred and injustice: 
would otherwise inevitably result, 
the law of the case may be exam-= 
ined on a motion, and, if required, 
the verdict will be set aside as. 
Seetety) laws eee v. _Rodliff, 
supra; Berry vy. Pullen, 69 ; 
31 AmR 248. ; ere" 
_[b] In cases appealed from de- 
cision of county commissioners.— 
The proper remedy for correcting. 
errors in the ruling of the judge of 
the district court, in cases appealed 
from the decision of the county com- 
eee is aA certiorari, and not 
y bill of exceptions. In r 
29 Me, 288. ie 
[c] In Massachusetts (1) an ex- 
ception can be taken to a ruling of: 
the supreme judicial court or the 
superior court upon any matter of 
law, Rev. Laws c 173 § 106; Cressey 
v. Cressey, 213 Mass. 191, 99 NE 972: 


‘Norton v. Lilley, 210 Mass. 214, 96 


NE 351;.Kennedy v. Welch, 196 Mass. 
592, 83. NE 11; McCusker v. Geiger,. 
195 Mass. 46, 80 NE 648 (and cases. 
cited). (2) This includes an order of 
the Superior court overruling or sus- 
taining a demurrer. Norton y. Lil- 
ley, supra; McCallum v. Lambie, 145 
3) And it i 

held that the only ha of carte 
to the full court the correctness of 
an order of a single justice of the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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_ [§ 45] c. Motion in Error. A motion in error, 
which is allowed by the statute in Connecticut, is in 


effect a writ of error.® 


[§ 46] d. Reservation or Certification of Cases or 
By the acts of congress of April 29, 
1802, June 1, 1872, and March 3, 
were made to the effect that, upon the failure of the 
judges of a circuit court of the United States 1!° to 
agree upon questions arising during the course of 
the trial, such questions might be, certified to the 
The act of June 
1, 1872, relating to civil cases,!* has superseded the 
act of April 29, 1802, allowing questions to be certi- 
fied up before judgment.t® Proceedings somewhat 
‘similar to those of the federal courts have been 
adopted in some of the states’* and in Canada.1® 


Questions. 


supreme court for its decision." 


supreme judicial court overruling or 
sustaining a demurrer in an action 
at law is by exception, if the single 
justice does not in his discretion re- 
port the question to the full court. 
Channell v. Judge Northern Hssex 
Cent. Dist. Ct.,'213 Mass. 78, 99 NE 
‘769; Norton v. Lilley, supra; Atty.- 
Gen. v. Oliver, 175 Mass. 163, 56 NH 
969; McCallum v. Lambie, supra; 
Cowley v. Train, 124 Mass. 226. See 
supra § 41. (4) The remedy, how- 
ever, is not restricted to cases in 
which no other remedy is available. 
Eaton v. Hall, 5 Mete. 287. (5) Thus 
it has been-held that, where the stat- 
ute allowing exceptions is broad and 
explicit enough to include the par- 
Aicular case, the remedy is available 
even though another statute has pro- 
vided for the writ of error in the 
same case, if the statute providing 
for the writ of error does not make 
that remedy exclusive. Eaton  v. 
Hall, supra. (6) The decision of the 
court of common pleas or _ superior 
court upon an. award made under 
Rev. St. c 114, was held open to ex- 
ceptions, although there was a rem- 
edy by writ of error. Haton vy. Hall, 
supra. And see Conrad v. Massasoit 
Ins. Co., 4 Allen 20; Skeels_v. Chick- 
ering, 5 Metc. 288 note. (7) And it 
has been held that the remedy is 
not restricted to cases in which the 
party has a right to appeal, unless 
-there is something .in the statute 
which makes the right to file excep- 
‘tions conditional or dependent upon 
-the fact that the remedy by appeal 
is not available; but the party who 
has a right of appeal may legally 
waive it, allege exceptions to the 
decisions of the lower court in mat- 
ters of law, and, upon their allow- 
ance, enter his cause in the appel- 
‘late court, to be heard on the excep- 
tions. Sale v. Pratt, 19 Pick. TOT. 
(8) An order-of a single judge of the 
supreme judicial court, sitting in 
equity, on the subject of framing 
issues to be tried by a jury is not 
subject to exception. Brooks v. Tar- 
bell, 103 Mass. 496; Crittenden v. 
Field, 8 Gray 621; Ward v. Hill, 4 
Gray 593. (9) And an order of a 
justice of such court on a probate 
appeal, declining to allow an amend- 
‘ment to an issue of fact framed for 
the jury, cannot be revised by Dill 
of exceptions, but only by appeal. 
Ogden v. Greenleaf, 143 Mass. 349, 
9 NE 745. (10) But rulings of law 
arising on the trial of a probate ap- 
peal before one of the judges of the 
supreme court, or on the trial of 
issues of fact in equity, may _ be 
brought before the full court by _bill 
of exceptions. Dorr v. Tremont Nat. 
Bank, 128 Mass. 349; Higbee v. Ba- 
con, 11 Pick. 423. (11) And since 
Rev. St. ec 82 § 12, an order of the 
court of common pleas, granting a 
review or allowing an amendment of 
a petition for a review, is subject to 
revision in the supreme _ judicial 
court on exceptions. Richardson v. 
Lloyd, 99 Mass. 475; Davenport v. 
Holland, 2 Cush. 1. (12) Appeal and 
“not exceptions is the proper remedy 


APPEAL AND ERROR 


1891, provisions 


review.!* 


action.!& 


under the Workmen’s Compensation 
Act. In re McNicol, 215 Mass. 497, 
102 NE 697; In re Gould, 215 Mass. 
480, 102 NE 698, AnnCas1914D 372. 
(13) Under Rev. St. c 86 § 11, c 146 
§ 5, exceptions might be taken to a 
decision of the municipal court in 
a matter of law, upon the trial of an 
action commenced before the Revised 
Statutes went into operation. Mc- 
Managil v. Ross, 20 Pick. 99. 

[d] Ruling on plea in abatement. 
—LHExceptions may be alleged to an 
order of the municipal court over- 
ruling a plea in abatement, under 
St, (1906) p 310 ec 342, providing 
that exceptions may be alleged by 
any party aggrieved by a ruling of 
the superior court rendered on any 
matter of law, except in actions tried 
by three justices. Potter ‘v. La- 
pointe Mach. Tool Co., 201 Mass. 557, 
88 NE 418. 

[e] Exceptions to rulings of law 
on trial on agreed statement of facts. 
—Under Rev. L. c 173 §§ 105-110, 
authorizing exceptions by any party 
aggrieved by any ruling or judgment 
of the court, exceptions may be taken 
to rulings of law made upon: the trial 
of a cause upon an agreed statement 
of facts; but since neither the court 
of the first instance nor the supreme 
judicial court can draw inferences of 
fact when the agreed statement does 
not give that power, and the final 
decision to be rendered on the agreed 
facts follows as a matter of law, 
and as material questions of law are 
open upon appeal, and immaterial 
errors are no ground for a reversal, 
the proper practice is not to take ex- 
ceptions, but to appeal. Haverhill 
v. Marlborough, 187 Mass. 150, 72 


NE 943. 
{[f] In Rhode Island (1) the jur- 
isdiction given by Gen. L. (1896) c 


260 § 17, to justices of the district 


‘courts to determine when persons are 


entitled to take the poor debtor’s 
oath, is not reviewable on a bill of 
exceptions. ‘‘The proceedings upon 
a petition to be admitted to take the 
poor debtor’s oath are supplemental 
or ancillary to suits at law, and no 
provision is made in the statutes for 
exception to the magistrate’s de- 
cision therein.” In re Harkness, 27 
Rv, .024,60 Ay L06%-4 (2). But ithe 
charging of a garnishee is, in effect, 
a judgment, and hence, under Gen. 
L. @ 250 § 12, providing that a party 
aggrieved by a judgment of the dis- 
trict court may have the same re- 
viewed for error of law by the ap- 
pellate division of the supreme court 
by bill of exceptions, the action of 
the district court in charging a gar- 
nishee should be presented for review 
by exceptions, and not by motion for 
a new trial. Wightman v. Kruger, 
239 Ri Tayis, 49 eA: 895. (3) 5 Under 
Gen. L. (1909) ec 298 §§ 8-10, 12-14, 
17, 24, authorizing review by bills of 
exception, the denial of a motion for 
revision of the taxation of costs, 
made after entry of judgment, can- 
not be reviewed by bill of exceptions. 
Fontaine v. Inlaid Co., 90 A 662. 

{g] In Vermont (1) it has been 


\ 


[§ 48] 4. Writ of Mandamus. 
mandamus is usually an exercise of original juris- 
diction; but, where the mandamus issues to direct 
the action of a legal tribunal proceeding in the 
course of justice, it is an exercise of supervisory 
judicial control, 
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This mode of review is available only in the cases 
and to the extent authorized by the statute.*® 

[§ 47] e. Writ of Review. 
the states, a peculiar statutory mode of appellate 
review by what is known as a writ of review. This 
writ was unknown to the common law and seems 
to have been borrowed from the courts of equity, 
although it is to be distinguished from the bill of 


There is, in some of 


The remedy by 


and is in the nature of appellate 


held that the statute extends only to 
cases in which the proceedings in 
the court below are according to the 
course.of the common law. Courser 
v. Vermont Cent. R. Co., 25 Vt. 476. 
And see In re Consolidated Render- 
ing Co., 80 Vt. 55, 66 A 790, 11 Ann 
Cas 1069 [aff on othér grounds 207 
U.S. 541, 28 SCt 178; 52) i. ‘ed. 327; 
12 AnnCas 658]; Stiles v. Windsor, 
45 Vt. 520; Beckwith v. Houghton, 
11 Vt. 602.° (2) Where the county 
court allows exceptions to a charge, 
and spreads the charge on the rec- 
ords, the person against whom the 
case is decided can remove it to the 
supreme court on exceptions or by 


writ of error. Buck vy. Squiers, 23 
Vt. 498. 
9. Finch vy. Ives, 24 Conn. 387 


(where it is said that a motion in 
error iS more convenient and less 
expensive than the writ of error, but 
that there is no distinction, except in 
the form of proceeding, between the 
writ and the motion). See also Os- 
borne v. Bradley, 46 Conn. 465; Wil- 
son_.v. Peck, 39 Conn. 54; Treadway 
v. Coe, 21 Conn. 283. 

10. Now the district court, cir- 
cuit courts having been abolished by 
Judicial Code § 289. 

1l. 2 U.S. St. at L. 159. See also 
WU. S.. Rev. St. ~(1878) §§. 657, 697; 
and infra § 937. 

[a] That the reason for the pro- 
vision for certification of questions 
to the supreme court is to be found 
in the fact that the circuit court 
consisted of only two judges, in con- 
sequence of which, should they disa- 
gree, the division of opinion would 
remain and the question continue un- 
settled, is pointed out in New Eng- 
land Mar. Ins. Co. v. Dunham, 11 
Wall) (U.'S.)-1,. 20 Ii ed. 90;, Bxsp. 
Milligan, 4 Wall. (U. S.) 2, 18 L. ed. 


281; U. S. v. Daniel, 6 Wheat. (U. 
S.) 542, 5 L. ed. 326. 
TZ. Les S.. Stat ia i OmeiSeS 


also infra § 937. 

13. Bartholow Banking House v. 
School Trustees, 105 U. §S. 26 L. 
ed. 937; Dow v. Johnson, 100 U:. S. 
158, 25 L. ed. 632; Bartholow Bank- 
ae House v. School Trustees, 13 Fed. 


14. See statutes of the ‘several 
states. And see infra § 913 et seq. 
15. Rex v. Dominion Bowling, etce., 


Club, 19 Ont. L. 107, 14 OntWR 468; 
Re Knox, 17 Ont. L. 175, 12 OntwR 
499; Re Norfolk Voters’ Lists, 15 
Ont. L. 108, 10 OntWR 743. 

16. Mass.—Com. v. Dowdican, 115 
Mass. 133. 

Tex.—Cartwright v. Roberts, Dall. 


389. 

Wash.—Munson vy. Mudgett, 14 
Wash. 662, 45 P 306. 

Wyo.—State v. Sheridan County, 
7 Wyo. 161,.51 P 204. 

Ont.—Re Norfolk Voters’ Lists, 15 
Ont. L. 108, 10 OntWR 743. 

See infra § 912 et seq. 


17. See Review [34 Cye 1695]. 
ia of review see Equity [16 Cyc 


18. Ex p. Crane, 5 Pet. (U. 
190, 8 L. ed. 92; Peo. v. Bacon, 


Ss.) 
18 
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[§ 49] 5. Repeal of Statutes.19 Whether a stat- 
ute providing for writ of error, appeal, or other 
mode of appellate review repeals a prior statute 1s 
a question of legislative intent, to be ascertained 
by applying the general rules for construction of 
statutes.2° There is an implied repeal if the later 
statute covers the whole subject of the first and 
shows that it was intended as a substitute there- 
for.22 And where a statute provides for an appeal, 
writ of error, or other proceeding for review to or 
from a particular court it is to be regarded, in the 
absence of anything to show a contrary intention, 
as a repeal of any previous statute providing for 
an appeal, writ of error, or other proceeding to or 
from another court.?? On the other hand, a statute 
will not be construed as impliedly taking away a 
right of appeal previously existing unless the lan- 
guage used clearly shows that to have been the legis- 
lative intent.2? Where a cause of action accrues 
under one statute, and a right of appeal to the 
supreme court from a judgment therein rendered 
lies under another statute, the unqualified repeal of 
the former statute does not deprive defendant of 
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[§ 50] 6. Law by Which Appeals and Other 
Proceedings for Review Are Governed—a. General 
Rule. As a general rule the right of appeal or other 
review in an appellate court is governed by the pro- 
visions of the law applicable thereto in force-at the 
time when the judgment, decree, or order is ren- 
dered,?®> although, as we shall see, the legislature 
may and sometimes does provide otherwise.” In the 
case of a writ of error, however, where it is still re- 
garded, as at common law, as the commencement of 
a new suit and not a continuation of the original 
suit," the remedy and jurisdiction are governed by 
the law in force at the time of issuing the writ.?8 


[§ 51] b. Statutes Giving, Taking Away, or. 


Modifying Remedy—-(1) Taking Effect before Judg- 
ment. Except where it is provided that a statute 
which gives, takes away, or modifies the remedy by 
appeal or other mode of review shall not apply to 
actions which are pending,?® the statute applies to 
cases commenced before, but in which the judgment, 
decree, or order sought to be appealed from is not 
rendered or made until after, it goes into effect.3° 
No vested right is impaired by a statute allowing 


18§ 49-51 


such right of appeal.?* 


Mich. 247. See also Thatcher v. U. 
S., 212 Fed. 801; Kruegel v. Wil- 
liams)) (Tex. Civ; A.) 1538 "SW 1052. 
As to when mandamus will, and 
when it will not, lie see generally 
Mandamus [26 Cye 125]. 

19. Effect as to pending actions 
or proceedings see infra § 50 et seq. 

20. Cook v. Grossarth, 61 N. J. L. 
450, 39 A 908; Ripey v. Art Wall 
Paper Mill, 27 Okl. 600, 112 P 1119. 
See also Statutes [36 Cyc 1068 et 
seq]. 

ai: In re Barrego, 8 N. M. 655, 46 
P 211; Ripey v. Art Wall Paper Mill, 
27 Okl. 600, 112 P 1119 (holding that 
the act entitled, “An Act to provide 
for taking the original record to the 
Supreme Court im cases of appeal 
in civil cases, and to prosecute cases 
by petition in error with case-made, 
passed at the first session of the 
second legislative assembly, St. 
[1893] p 1187, was repealed by sub- 
stitution by the subsequent adoption, 
at the same session, of the code of 
civil procedure). See also Statutes 
[36 Cye 1077 et seq]. : 

22. Laurel Oil, etc., Co. v. Morri- 
212 U. S. 291, 29 SCt 394, 53 L. 
ed. 517°; Brown. Vv. U..S4 1(1 U.S: 
631, 19 SCt 56, 43 L. ed. 312. 

23. State v. Ducker, 35 Nev. 214, 
127 P 990; Catterlin v. Bush, 39 Or. 
496, 59 P 706, 65 P 1064. See Jaques 


v. Yuba County, 22 Cal. A. 627, 135° 
P 686 (either method). 
[a] Tllustration.—Thus, where a 


statute permitted an appeal on mat- 
ter of law only, but a subsequent 
act, which repealed all inconsistent 
laws, permitted an appeal “both as 
to matter of law and fact” in cases 
where the matter in dispute, exclu- 
sive of costs, was not less_ than 
twenty-five dollars, it was held that 
the right to appeal on matter of law 
only, in cases involving less than 
twenty-five dollars, still 
Cook v. Grossarth, 61 N. 
39 A 908. 

[b] The repeal of the statute re- 
quiring an assignment of errors has 
not affected the rule in Iowa that a 
party may bring an equity cause to 
the supreme court for review of er- 
rors. Novak v. Novak, 137 Iowa 519, 
115 NW i. 

24. Backes v. Dant, 55 Ind. 181. 

25. Ala.—Poull Vv. Foy - Hays 
Constr. Co., 159 Ala. 453, 48 S 785. 

Cal.—In re Hughston, 133 Cal. 321, 
65 P 742, 1039; Pignaz v. Burnett, 
19S Oalet lor, ole Pees. 

Colo.—Gordon. v. Gray, 19 Colo. 
167, 34 P 840; Bernard v. Boggs, 4 
Colo. 73; Willoughby v. George, 4 
Colo. 22. 


subsisted. 
Feetie 450) 


| an appeal to be taken from the action of a court in 


Ind.—Kepler vy. Rinehart, 162 Ind. 
504, 505, 70 NE 806 [cit Cyc]; Bake v. 
Smiley, 84 Ind. 212; Backes v. Dant, 
55 Ind. 181. 

Iowa.—Rivers v. Cole, 38 Iowa 677; 
Davenport v. Davenport, etc., R. Co., 
37 Iowa 624. 

La.—Cassard v. Tracy, 52 La. Ann. 
835, 27, S 368) 49 LRA 272. 

N. Y.—Niendorff v. Manhattan R. 
Co., 150 N.Y. 276,°44 NE 9765 And 
see Leake v. Hartman, 137 App. Div. 
451, 121 NYS°771 [aff 202 N. Y. 605 
mem, 96 NE 1119 mem]. 

Okl.—Rolater v. Strain, 31 Okl. 58, 
CO 9 "POO RMicity Greis 

Wis.—In re Horicon Drain. Dist., 
129 Wis. 42, 108 NW 198. 

Jurisdictional amount see infra §§ 
184-187. 

26. See infra §§ 52, 53. 

27. See supra § 12. 

28. Desmont v. Navajo-Apache 
Banks ete, "Co.'s eArigg Jie sigan 
20; Williams v. Ayers, 92 Ill. 16; Le- 
quatte v. Drury, 6 Ill. A. 389. See 
also Thompson v. Gest St. Bldg. 
ASsoG?) 13 POhVe Cir: Net 250) ies One 
Cir. Dec. 68. 

29. Connor v. Connor, 4 Colo. 74; 
Johnson v. Manning, 80 App. Div. 368, 
80 NYS 7388 (holding that the right 
of a plaintiff to appeal from an or- 
der of a justice of the municipal 
court opening a default and setting 
aside his judgment, which was abro- 
gated by the Municipal Court Act 
[L. (1902) c¢ 580° § 257], was pre- 
served as to pending causes at the 
time the act took effect by § 361 
thereof, providing that the repeal of 
any law by such act should not im- 
pair or affect any rights previously 
existing, and that all actions com- 
menced under laws so_ repealed 
might be prosecuted under’ such 
laws); Akron.v. Roth, 88 Oh. St. 456, 
103 NE 465; Gompf v. Wolfinger, 67 
Oh. St. 144, 65 NE 878; Travelers’ 
Ins. Co. v. Myers, 59 Oh. St. 332, 52 
NE 831 (holding that Rev. St. § 
6710, as amended April 25, 1898 [93 
Laws p 255], providing that the 
amendatory act shall take effect from 
its passage, and shall apply to all 
“causes of action” existing and to 
“actions” pending, does not affect the 
appellate jurisdiction of the supreme 
court, where the right to prosecute 
error thereto existed at the time the 
amendment took effect, since it is a 
proceeding within Rev. St. § 79, 
which provides that no amendment 
shall affect causes of action or “pro- 
ceedings” existing at the time of 
such amendment, unless otherwise 
expressly provided in the amending 
act); Hays vy. Olentangy Park Co., 


24 Oh. Cir. Ct. 354 (holding that, as 
an appeal from the common pleas to 
the circuit court is a continuatien 
of the suit, and not a new proceed- 
ing, as is a proceeding in error, the 
manner of taking an appeal is con- 
trolled by the statute in force when 
the suit is commenced, unless the 
act amending or repealing such stat- 
ute is expressly made applicable, as 
the suit is a pending action within 
Rev. St. § 79, providing that when 
the repeal or amendment relates to 
the remedy it shall not affect pend- 
ing actions, prosecutions, or proceed- 
ings, unless so expressed); Blymyer 
v. Meader, 18 Oh. Cir. Ct. 892, 9 Oh. 
Cir. Dec. 173; Thompson v. Gest St. 
Bldg. Assoc:, 13. Oh? Cini Ct. (250247 
Oh. ‘Cir. Dec. 68. See Mitchell v. 
Trenholme, 22 Can. S: GC. 3333. Wil- 
liams v.-Irvine, 22 Can. S. C. 108. 
[a] Since,an appeal, unlike error, 
is a continuation of the action and 
not a new suit, it has been held that 
where a statute gives a right of ap- 
peal to a court to which it did not be- 
fore belong, it does not apply, either 
expressly or by ‘implication, to ac- 
tions pending when it takes effect. 
The statute cannot, in the face of 
another statutory provision that 
where a repeal or amendment of a 
statute relates to the remedy it shall 
not affect pending actions, be held 


to give a right of appeal in an ac-_ 


tion commenced before, and in which 
judgment was entered after, it went 
into effect. Thompson vy. Gest St. 
Bldg. Assoc., 13 Oh. Cir. Ct. 250.7% 
Oh. Cir. Dec. 68. See Blymyer vy, 
Meader;-18 "Oh. (Cir: Ct» ‘892/592 Onh: 
Cir. Dee. 173. i 

{b] In New York it was held that 
Statutory Construction Law  (L. 
[1892] ¢ 677) § 81, providing that 
an action pending immediately prior 
to. the taking effect of the repeal of 
a statute under which it was com- 
menced may be prosecuted and de- 
fended to final effect in the same 
manner as it might have been if such 
provision had not been repealed, did 
not preserve the right to a new trial 
in the county court in an action be- 
gun in a municipal court prior to 
the taking effect of L. (1907) ¢ 754, 
repealing the law giving a right to 
a new trial before a jury in such 
cases on appeal to the county court, 
where the appeal to the county court 
was not taken until after the law 
had taken effect. Leake v. Hartman, 
137 App: Dive 451, B21 INV Sut apart 
202 N. Y. 605, 96 NE 1119]. 


30. Colo.—Bernard v. Boggs, 4 
Colo. 73; Willoughby v. George, 4 
Colo. 22. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 51-52] : 


granting a new trial, which took effect between the 
institution of the suit and the trial.*1 

(2) Taking Effect after Judgment.®? Un- 
less it is evident from the terms of a statute, which 
gives, takes away, or modifies the remedy by ap- 
peal or other mode of review, that it was intended 
to have a retroactive effect,®* it applies only to cases 
pending and undetermined at the time when it goes 
into effect, and has no application to causes in which 
judgments have been entered prior to that time.*4 


[§ 52] 


Ill.—Holcomb v. Peo., ei Till. $03: 
Ind.—Evansville, ete., 
Terre Haute, 161 Ind. 26, 35, 67. NE 
686 [quot Cyc]. 


Syn Madibcan ot v. Cole, 88 Iowa 
Mo.—Western Tie, ete., Co. v. Nay- 


ler Drain Dist. Co., 226 *Mo. 430, 126 
Sw 499; Sheehan y. Southern Ins. 
Col? 53 Mo. A. 351; Lovell v. Davis, 
52 Mo. A. 342. 

N. Y.—Niendorff v. Manhattan R. 
Co., 150 N. Y. 276, 44 NE 976; Ryan 
Wa Waule, 63 N. 2 OTs Farmers’ L. 
eon Mr Coviv Carroll? INP Yo %66654°4 
HowPr 211; Tilley v. Phillips, 1 N. 
We GLO MS. HowPr 364, 1 CodeRep 1 Ais 
Grover Vv. 'Coony AN. ¥536; 3 HowPr 
341, 1 CodeRep 96; Selden v. Ver- 
milya, 1 N. Y.:-534, 3 HowPr 338, 1 
CodeRep 110; Johnson. v. Manning, 
80 App. Div. "368, 80 NYS 738; Lake 
wv. Gibson, 3 HowPr 420; New York 
Vv. Schermerhorn, 3 HowPr 334. But 
see Peo. v. Gilbert, 3 CodeRep 181; 
Farmers’ Loan, etc., Co. v. Carroll, 2 
CodeRep 138. 

Oh.—Gompf v. Wolfinger, 67 Oh. 
St. 144, 65 NE 878; Travelers’ Ins. 
Co. v. Myers, 59 Oh. Si. 332, 52 NE 
831. 

R. I.—Childs v. Ballou, 5 R. I. 
370 (holding that this construction 


does not make the statute retroac- 


tive). 


Tex.—Wallace v. Pecos, etc., IR: 
Co., 50 Tex. Civ. A. 296, 110 SW 162. 
Utah.—Boucofski v. Jacobsen, 36 


Utah 165, 104 P 117. 

Va.—Allison v. Wood, 104 Va. 765, 
52 SE 559, 7 AnnCas 721. 

Contra Colonial eee Refining Co. 
v. Irving, [1905] A. C. 369; Doran v. 
Jewell, 49°'Can.. “S.C. Bg: Hyde v. 
Lindsay, 29 Can. :S. C. 99; Williams 
v. Irvine, 22 Can. S. C. 108; Canadian, 
etc., Prospecting, etc., Co. v. Casey, 
7B. C. 373.. But see Courtnay v. 
Canadian Dev. Co., 7 B. C. 377, 21 
CanLTOccNotes 61. 

[a] Accordingly, (1) it has been 
held that a statute which gives a 
right of appeal from a motion for 
a new trial without waiting for 
judgment, where the right had not 
existed before, applies not only to 
‘eases which are instituted before, 
but not tried until after, the statute 
takes effect (Lovell v. Davis, 52 Mo. 
AN 342) 0 (2) Duty alsoito.” cases yin 
which a motion for a new trial was 
filed before, but not heard until after, 
that time (Sheehan v. Southern Ins. 
Co., 53 Mo. A. 851). (3). Act May 12 
1896, providing that, with certain 
exceptions, no appeal shall be taken 
from “a judgment of affirmance 
hereafter rendered”’.in an action for 
personal injuries, when the decision 
of the appellate division is unani- 
mous, applied to a judgment ren- 
dered after the act had taken effect 
_ upon a decision made prior thereto. 
Niendorff v. Manhattan R. Co., 150 
N. Y. 276, 44 NE 976. 

31. Lovell v. Davis, 52 Mo. A. 
342: and other cases cited in the 
preceding note. ptre also Sheehan v. 
Southern Ins. Co., 53 Mo. A. 351 (as 
to the taking effect of the statute 
after a motion for new trial was 
filed, but before it was determined). 
2. Jurisdictional amount see in- 

185. 


See infra text and note 36. 

U. S.—Notley v. Brown, 212 
. 570, 29 SCt 692, 53 L. ed. 655 
(writ of error); Coltrane v. Temple- 


. ton, 106 Fed. 380, 45 CCA 328. 


APPEAL AND ERROR 


Ark.—State v. St. Louis, ete, R. 
Co., 92 Ark. 74, 122 SW 627; Rankin 
v. Schofield, 70 Ark. 838, 66 SW 197. 

Cal.—in re Hughston, 133 Cal. 321, 
65 P 742, 1039 (denying appeal from 
judgment rendered before but not 
entered until after enactment of the 
statute allowing an appeal); Pignaz 
Vv.) Burnett = 119mCalia157, 1510 Paeds. 
Peo. vy. Nash, 15 Cal. A. 320, 323, 114 
P 784 [quot Cyc]. 

Colo.—Lundin vy. Kansas Pac. R. 
Co., 4 Colo. 24. 

Fla.—Ropes v. Snyder-Harris-Bas- 
sett Co., 35 Fla. 587, 17 S 651; Sedg- 
wick v. Dawkins, 18 Fla. 335. 

Ha v. Miner, 40 Ill. 33. 

nd.—Kepler v. Rinehart, 162 Ind. 
504, 505, 70. NE 806 [cit Cyc]. 

Towa.-—Rivers v. Cole, 38 Iowa 677; 
Davenport v. Davenport, ete., R. Co., 
37 Iowa 624. 

Kan.—Barrett v. Johnson, 4 Kan. 
327. And see Whitney v. Spring 
River Power Co., 81 Kan. 174, 105 
PH2 23% 

Ky.—Owensboro, etc. R. Co. v. 
Barclay, 102 Ky. 16, 48 SW 177, 19 
Key 997. 

La.—Cassard v. Tracy, 52 La. Ann. 
853, 27 S 368, 49 LRA 272. 

Nebr.—Wilcox v. Saunders, 4 obs 
569; White v. Blum, 4 Nebr. 55 

N. Y.—Ely. v. Holton, LS a y. “595; 
Dunlop v. Edwards, 3 N. 341, 3 
Code Rep. 197; Rice v. Wloea. tN, 
i O0S5a3 HowPr 366, 1 CodeRep 112; 
Spaulding v. Kingsland, 1 N. Y. 426, 
38 HowPr 337, 1 CodeRep 110; New 
York v. Schermerhorn, 3 HowPr 334. 

Oh.—Gompf v. Wolfinger, 67 Oh. 
St. 144, 65 NE 878; Bode v. Welch, 
Z2O8OD, (St019% 

Okl.—Rolater v. Strain, 31 Okl. 58, 
59, 119 P 992 [cit Cyc]; Edwards v. 
Jewell, 24 Okl. 172, 104 P 335. 
ae C.—McFadden v. Tant, 20 S. C. 


Va.—Yarborough y. Deshazo, 7 
Gratt. (48 Va.) 374. 

Wis.—In re Horicon Drain. Dist., 
129 Wis. 42, 108 NW 198. 

Can.—Hurtubise v. Demarteau, 19 
Can. S. C. 562. See Couture v. Bou- 
chard, 21 Can: S.C: 281. 

B. C.—Williamson vy. Montreal 
Bank, 6 B. C. 480; patito mon Quarry 
Comsyi nee OMe: Cc. 

[a] For eaningion. %4) in Pignaz 
Vv. Burnett; 119 Call 1574 510 P48) it 
was held that when Code Civ. Proc. 
§ 939, providing that an appeal from 
a final judgment might be taken 
within. one year from the entry 
thereof, was amended by the act of 
March 3, 1897, so as to limit the time 
to six months, the amendment did 
not apply to a judgment entered be- 
fore its enactment. (2) In Kepler v. 
Rinehart, 162 Ind. 504, 70 NE 806, it 
was held that Acts (1903) p 281 ¢ 
156, providing that no appeal “shall 
hereafter be taken” to the supreme 
or appellate court in certain cases, 
but which extends the’ right of ap- 
peal in some instances, could not be 
given a retrospective construction, 
so as to give an appeal from a final 
judgment rendered before ‘the act 
took effect, which was not appealable 
for any purpose at the time the judg- 
ment was rendered. (3) And in Cas- 
sard v., Tracy, 52° lia. Ann. 835, 27 S 
368, 49 LRA 272, it was held that the 
provisions of Const. (1898) art 98, 
establishing and conferring jurisdic- 
tion upon the courts of appeal on 
questions of fact as well as on ques- 
tions of law, in certain cases, were 
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. 


And sometimes it is expressly provided that the 
statute shall not affect existing remedies.*® 
since such statutes are remedial, they may, when 
such a construction is called for, be given a retro- 
spective effect, so as to apply to cases in which 
judgment had been rendered.®® 
been held, however, that, while the legislature has 
constitutional jurisdiction over remedies, it is with- 
out power of interference by granting a right of 
appeal or otherwise, after all existing remedies have 


But 


It has repeatedly 


not intended to operate restrospec- 
tively, so as to set aside, or require 
said courts to set aside, judgments 
previously rendered, and which had 
become the property of those in 
whose favor they were given. And 
see Norwood v. Wimby, 104 La. 645, 
29S 314. 

[b] Where the judgment was not 
entered until after the enactment of 
the statute, although it was rendered 
before, it was held that the statute 
did not apply. In re Hughston, 133 
Cal. 321, 65 P 742, 1039. 

35. Gray v. Strickland, 163 Ala. 
344, 50 S 152; Poull v. Foy-Hays 
Constr’ Co}, 159 Ala. 453, 48 S 785 
(holding that, as an appeal is part 
of a remedy and not a vested right, 
Code [1907] § 10, providing that the 
code shall not affect any existing 
right, remedy, etce., but that as to 
such cases the laws in force at the 
time of its adoption shall continue 
in force, continued, as to a judgment 
rendered before the adoption of the 
code, the right to take an appeal 
within a year from rendition of the 
judgment, expressly given by Code 
[1896] § 4386, although Code [1907] 
§ 2868 lowered the limitation to six 
months). And see Backes vy. Dant, 
55 Ind. 181; Whitney v. Spring River 
Power Co.,’ 81 Kan.- 174, 105 °P 223% 
Gompf v. Wolfinger, 67 Oh. St. 144, 
65 NE 878. 

[a] Reservation as to pending 
cases.—National Exch: Bank v. uae 
ters, 144 U. S. 570,°12° SCt 767,36 L 
ed. 545. 

[b] “Hereafter rendered.”—As to 
a judgment rendered’ on the day the 
act was approved see Croveno v. 
Atlantic’ Ave. *R.- Co:,. 150 Ni ¥.'2265; 
44 NE 968. 

86. Ala.—Mazange vy. Slocum, 23 
Ala. 668. 

Ariz.i—De Mund v. Olcester, 141 P 
573 (writ of error abolished); Des- 
mont _v. Navajo-Apache Bank, etce., 
Co., 15 Ariz. 277, 138 P 20. 
wont .—Smith v. Van Gilder, 26 Ark. 

Cal.—Peo. v. Nash, 15 Cal. A. 320, 
323, 114 P 784 [quot Cyc]. 

Ind.—Lake Erie; ete: oR. * Cols iy: 
Watkins, 157 Ind. 600, 62 NE 443; 
Fitch, v. Long, 29 Ind. ‘A. 463, 64 NE 


622; Southern Indiana R. Co. 
Thompson, 27 Ind:= A.’ 867, ‘61 NE 
Kan.—Leavenworth Coal Co. v. 


Barber, 47 Kan. 29, 27 P 114. 

Ky.—Alexander v. Warner, 58 SW 
700, 22 KyL 720; Bale ¥ Grogan, 106 
Ky. 311, 50 SW 257, 20 Kyl 1856; 
Henderson, ete:, R. Co. v. Dickerson, 
17 B. Mon. 173, 66 AmD 148. A 

Minn. —— Oppegaard Vv. Renville 
County, 110 Minn. 300, 302, 125 NW 
504 [eit Cye]; Converse v. Burrows, 
2 Minn. 229. 

N. Y.—Ryan v. Waule, 63 N. Y. 
57; Krom v. Levy, 60 N. Y. 126. 

Oh.—Rouse v. Chappell, 26 Oh. St. 
306; Mannypenny vy. Johnson, LOns 
Dec. (Reprint) 450, 10 WestLJ 78. 

Utah.—Boucofski_ v. Jacobson, 36 
Utah 165, 104 P 117. 

Va.—Allison v. Wood, 104 Va. 765, 
172, 52 SH 559, 77 AnnCas 721 [eit 
Cyc]. 

See Re Scott, 6 Man. 193. 

See also infra § 52. 

[a] For example, (1) it has been 
held that the right to an appeal de- 
pends upon, and the appeal is to be 
governed by, the law in force at the 
time when the appeal is granted, and 
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been exhausted and rights in a judgment have be- 
But no vested right is affected by 
a statute giving a right of appeal from an inter- 
loeutory order made before the passage of the act.°§ 
And a statutory right to have cases reviewed on ap- 
peal may be taken away by a repeal of the statute 
as to causes in which judgment has been rendered.*® 
A statute saving premature or defective appeals, 
even if it has a retroactive effect, does not apply to 
a case in which the right of appeal had been lost 
by lapse of time when the statute went into effect.?° 
(3) Taking Effect after Appeal. 


come vested.?7 


[§ 53] 


APPEAL AND ERROR 


Ordi- 


narily a statute which alters the remedy by appeal, 


not to that in force at the time when 
the judgment was rendered. Alex- 
ander v. Warner, 58 SW 700, 22 KyL 
120; Krom: Ve clevy;:, 60..N.oY. 126. 
But see supra § 50. (2) So, in Smith 
v. Van Gilder, 26 Ark. 527, it was 
held that where a_ statute, which 
changes the practice on appeal, by 
its terms extends to all proceedings, 
it is applicable to cases which were 
tried in the court below before, as 
well as after, the enactment of the 
statute, if the appeal was taken after 
that time. (3) In Mazange v. Slo- 
cum, 23 Ala. 668, it was held that 
the provisions of the code abolishing 
writs of error and giving appeals, as 
matter of right, in lieu thereof, ap- 
plied to judgments rendered before, 
as well as those rendered after, the 
code went into effect. (4) And in 
Allison vy. Wood, 104 Va. 765, 52 SE 
559, 7 AnnCas 721, it was held that 
the Virginia statute, Code (1904) p 
1837 § 3455, reducing the minimum 
jurisdictional sum of the supreme 
court of appeals on a writ of error 
to any final judgment from five hun- 
dred dollars to three hundred dol- 
lars, so as to make the section pro- 
vide that no petition shall be pre- 
sented for a writ of error to any 
final judgment which shall have been 
rendered more than one year 
the presentation of the petition, nor 
to‘'a judgment when the controversy 
is for a matter less in amount than 
three hundred dollars, is remedial in 
its nature, and sufficiently compre- 
hensive to apply as well to judg- 
ments rendered before, as to those 
rendered after, its passage. 

-{b] Finality of judgment when 
statute enacted.—Va. Code (1904) p 
1837 § 3455, reducing the minimum 
jurisdictional sum of the supreme 
court of appeals on a writ of error 
to any ‘final judgment” from five 
hundred dollars to three hundred 
dollars, adopted subsequently to the 
rendition of a judgment in a con- 
troversy involving less than five hun- 
dred dollars, but prior to the ad- 
journment of the term of court at 
which it was rendered, gives the su- 
preme court of appeals jurisdiction 
of a writ of error to review the judg- 
ment, for the judgment, for purposes 
of bringing a writ of error, was not 
final until the adjournment of the 
term. Allison v. Wood, 104 Va. 765, 
52 SE 559, 7 AnnCas 721. 

fe], A statute passed during the 
term at which a judgment was ren- 
dered regulates an appeal from the 


judgment. Rouse v. Chappell, 26 Oh. 
St. 306. 
[ad] When an appeal is taken on 


the day an appeal statute takes ef- 


fect the appeal is governed by it. 
Krom v. Levy, 60 N. Y. 126. 

37. La.—Cassard v. Tracy. 52 La. 
Ann. 835, 27 S 368, 49 LRA 272. 
: ecg v. Dunlap, 50 Me. 
if 

Minn.—Wieland v. Shillock, 24 
Minn. 345. 

N. Y.—Germania Sav. Bank v. Sus- 


pension Bridge, 159 N. Y. 362, 54 NE 
33; Burch v. Newbury, 10 N. Y. 374. 
Vt.—Hill v. Sunderland, 3 Vt. 507; 


Rearte VouBarry, to Aiks 214,575 
AmD 69 Bates vy. Kimball, 2 D. 
Chipm. 77. 


before | 


Wis.—Sydner vy. Palmer, 32 Wis. 
406; Lancaster v. Barr, 25 Wis. 560; 


Davis v. Menasha, 21 Wis. 491. 

See also Constitutional Law [8 
Cyc 928]. 

{a] A statute granting an appeal 


from a particular final judgment, un- 
der which vested rights have at- 
tached, is invalid as an assumption 
of judicial power. Lewis v. Webb, 
3 Me. 326. See also Durham v. Lew- 
iston, 4 Me. 140; Dorsey v. Dorsey, 
37 Md. 64, 11 AmR 528; Merrill v. 
Sherburne, 1 N. H. 199, 8 AmD 52; 
Taylor v. Place, 4 R. I. 324; Stani- 
ford v. Barry, 1° Aik. (Vt.) 314, -15 
AmD 691; Bates v. Kimball, 2 D. 
Chipm. (Vt.) 77; Griffin v. Cunning- 
ham, 20 Gratt. (61 Va.) 31. But see 
Henderson, ete., R. Co. v. Dickerson, 
17 B. Mon. (Ky.) 178, 66 AmD 148. 

[b] On a writ of error it was 
held that a statute’ providing for ap- 
peals from judgments which were 
final when rendered was void. 
Gompf v. Wolfinger, 67 Oh. St. 144, 
65 NE 878. See ‘also McCabe v. 
Wmerson, 18-Pa. 111. But compare 
Garrison v. Cheeney, 1 Wash. T. 489. 

3s. onverse v. Burrows, 2. Minn. 
229. See also McNamara v. Minne- 
sota Cent. R. Co., 12 Minn. 388. 

39. Ryan v. wean 63 Nevin 57s 
Grover v. Coon, NE V2 526: See 
Clarke v. ey cts 4 HowPr (N. Y.) 
127; Iddings Vv. Bruen, 1 CodeRep 
(N. Y.) 61. See also infra § 53. 

40. Ford v. Lenander, 145 Iowa 
196, 123 NW 746; Blakeley  v. 
Frazier; 15 S..C. 615. 

{a] A statute reviving a discon- 
tinued appeal is invalid, as it is an 
invasion of the province of the ju- 


diciary. Carleton v. Goodwin, 41 

Alas 153: 

ibis Ark.—Cheek y. Berry, 27 Ark. 
Colo.—Salisbury v. La Fitte, 50 


Colo. 404, 115 P 533. 

Ky.—Alexander v. Warner, 58 SW 
700, 22 KyL 720; Terry v. Johnson, 
105 Ky. 760, 49 SW 767, 20 Kyl 
1562 Donaldson v. Security Trust, 
ete., Co., 47 SW 763, 20 KyL 857, 56 
SW 424,21 KyL 1796. 

Mass.—Kennedy v. McLellan, 193 
Mass. 528, 79 NE 819. 


Mo.—Bell vy. McCoy, 136 Mo. 552, 
38 SW_ 329. 
N. Y.—Butler vy. Miller, 1 N. Y. 


428, 3 HowPr 339, 1 CodeRep 110. 

Or.—Catterlin v. Bush, 39 Or. 496, 
59 P 706, 65 P 1064 

Tex.—Missourij, ete., R. Co. v. Wag- 
goner, 102 Tex. 260, 115 SW 1172 
[aff on other grounds (Civ. A.) 109 
SW 971]. 

Wyo.—State v. Cahill, 12 Wyo. 225, 
75 P 433 (cause previously docketed 
in supreme court, limitation of right 
to reserve questions unaffected). 

[a] For example (1) it has been 
held that an act changing the mini- 
mum jurisdiction’ of the court of ap- 
peals does not apply to an appeal 
granted before the act took effect, 
although after the passage of the 
act.. Terrv v. Johnson, 105 Ky. 760, 
49 SW 767, 20 Kyl 1562.. To same 
effect Salisbury v. La Fitte, 50 Colo. 
404, 115 P 533. (2) And in Catter- 
lin v. Bush, 39 Or. 496, 59 P 706, 65 
P 1064, it was held that Act Febr. 
22; 1899, amending Code § 541 (Laws 
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error, or other mode of review, has no application 
to and does not affect the validity or invalidity of 
an appeal or writ taken or allowed before the stat- 
ute went into effect.* 
or regulating the mode of review is expressly made 
retroactive, or if its language is so broad as to 
show an intention to include pending appeals, it will 
be given effect as to appeals which were pending at 
the time when it went into effect.* 
right of appeal may be taken away by repeal of a 
statute, even as to causes which have been pre- 
viously appealed,#* unless rights as to pending ap- 


If, however, an act altering 


A statutory 


[1899] p 227), and providing that, on 
an appeal being perfected, the ap- 
pellant shall within thirty days 
thereafter file with the clerk of the 
appellate court a transcript, etc., and 
that the appellate court shall there- 
after have jurisdiction, but not 
otherwise, was not retroactive and 
hence did not apply to appeals taken 
and perfected before it went into 
effect. (3) So, in Missouri, ete., R. 
Co. v. Waggoner, 102 Tex. 260, 115 
SW. 1172, it was held that the act 
of May 25, 1907, § 5, providing that 
in case an appeal shall be taken, the 
stenographer shall make up a state- 
ment of facts in narrative form, did 
not apply to an appeal taken before 
the statute went into effect, although 
no statement had been filed, but that 
such an appeal was governed by 
Acts (1905) e 112, requiring the 
stenographer to make a _ transcript 
of the evidence, and giving a party 
the right to use it for purposes of 
appeal. This case overrules on this 
point, although it pees on orber 
grounds Missouri, ete., 

Waggoner, 
971; and it in effect overrules on this 
point Wallace v. Pecos, ete., R. Co., 
50 Tex. Civ. A. 296, 110 SW 162, 


Co. N 
(Tex. Civ. Poe “109 sw 


and, 


Garrison v. Richards, (Tex. Civ. A.) 


107 SW 861. j 
[b] New appeal after abandon- 
ment of prior appeal—Where a 


judgment was rendered and an ap- 
peal granted prior to the Kentucky 
act of March 14, 1898, changing from 
one hundred dollars to two hundred 
dollars the minimum amount of a 
judgment. for money from which an 
appeal may be taken, it was held 
that the act applied to a new appeal 
granted after the.act took effect, the 
former appeal having been aban- 


doned. Hale v. Grogan, 106 Ky. 311,° 


50 SW 257, 20 KyL 1856, 49 SW 464. 

42. Catterlin v. Bush, 39 Or. 496, 
59 P 706, 65 P 1064; McClain v. Wil- 
liams, 
LRA 287, 289. 

[a] Such construction not fa- 
vored.—A construction, however, 
which will make the statute apply to 
appeals or writs of error which were 
pending at the time it went into ef- 
fect is not favored, and unless it can 
be plainly gathered from the lan- 
guage employed that it was intended 
to make the act retrospective in its 
operation, it will be held to apply 
to future appeals only, and not to 
those already taken. Catterlin  v. 
Bush, 39 Or. 496, 59 P 706, 65 P 1064. 

43.’ U. S.—Gwin v. U. S.,.184 U.S. 
669, "22 Sct 526, 46 L. ed. 741; Balti- 


more, ete. R. Co. v. Grant, 98 U. S. 
398, 25 L. ed. 231;.Ex p. McCardle, 7 
Wall. 506. 19 L. ed. 264. 


Colo.—Callahan  v. 
Colo. 471,27 P 1055; 
pahoe County, 


Jennings, 


4 Colo. 235; Harrison 


v. Smith, 2 Colo. 625. 
Ind.—Lake. Hrie, ete. R.. Co. v. 
Watkins, 157 Ind. 600, 62 NE 443. 
Kan.—Leavenworth Coal Co. v. 
Barber, 47 Kan. 29, 27 P 114. And 
see Barrett v. Johnson, 4 Kan. 327. 


Ky.—Donaldson y. Security Trust, 


ete:x Cor oft SW 763, 20 KyL 357, 56 
SW 424, 21 KyL 1796. 
Mich.—MecDowell v. Fuller, 169 


Mich. 332, 35 NW 265. 


For later c cases, developments and. changes in the law see cumulative Annotations, same title, page and note number. 


10S. D: 333, 73 NW 72, 43 


» 
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peals are preserved by a saving clause.44 be dismissed.48 But abandonment of the first pro- 


[§ 54] 


applicable to them.*® 


[§ 55] D. Pendency of Another Proceeding.*® 1. 
In an Appellate Court*’—a. General Rule. As a gen- 
eral rule a second proceeding to obtain a review by 
an appellate court cannot be taken while a prior 
valid proceeding for such purpose is still pending, 
and if it is ee the second proceeding will 


N. Y.—Ryan_ v. Waule, 63 N.Y. 
57; Bailey v. Kincaid, 57 Hun 516, 
11 NYS 294; Gale v. Wells, 7 HowPr 

Okl. cae eneat v. Roth, 23 Okl. 856, 
£02, Piv1s 

Ss. Do McClain v. Williams, 10 S. 
D. 332, 738 NW 72, 43 LRA 287, 289. 

Wis.—Davison v. Brown, 93 Wis. 
85, 67 NW 42. 

See also supra § 52. 

[a] Where an act which abolishes 
appeals contains no saving clause as 
to cases pending, (1) the right to 
appeal is taken away, even where 
an appeal is pending at the time 
when ‘the statute goes into effect, 
and the appeal must be dismissed. 
Harrison v. Smith, 2 Colo. 625; Mc- 
Dowell v. Fuller, 169 Mich. 332, 135 
NW 265; Gale v. Wells, 7 HowPr 
oe Ye) 191; McClain vy. Williams, 10 

S. D: 332, 73 NW 72, 48 LRA 287, 
289, (2) But to effect this result the 
repeal must ordinarily be in express 
terms and not merely by implica- 
tion. Callahan v. Jennings, 16 Colo. 
471, 27 P 1055. See Lusk v. Ker- 
show, 17 Colo. 481, 30 P 62. (8) 
Prosecuting an appeal to either the 
‘appellate or supreme court is not 
the institution of a _ suit, within 
Burns Rev. St. (1901) § 2438, provid- 
ing that no suit instituted under ex- 
isting laws shall be affected by the 
repeal thereof, and the right of ap- 
peal may be lost by the repeal of 
the aed authorizing it. Lake 
Erie, etc., R. Co. v. Watkins, 157 Ind. 
600, 62 Ee “443. (4) Nor is an ap- 
peal by defendant from a judgment 
against it taken to the appellate or 
supreme court, for the recovery of 
a penalty or for the enforcement of 
a liability, within § 248 of said stat- 
ute providing that the repeal of any 
statute shall not have the effect to 
release any penalty, forfeiture, or 
liability incurred thereunder, but 
that such statute shall be treated as 
remaining in force for the enforce- 
ment thereof. Lake Erie, etc., R. Co. 
v. Watkins, supra. 

44, Smith v. Arapahoe County, 4 
Colo. 235; Harrison v. Smith, 2 Colo. 


es ; Langdon vy. Applegate, 5 Ind. 
327. 
45, Kelley v. McCombs, 23 OKI. 


867, 102 P 186; Moberly v. Roth, 23 
Okl. 856, 102 P 182. 

[a] Oklahoma.— (1) A judgment 
in the United States court for the 
Indian Territory prior to admission 
to statehood could be reviewed by 
the state supreme court of Okla- 
homa only on appeal or writ of error 
sued out pursuant to the act of 
Marchi 3;'905 (338) Uses: ISt: vated: 
1081 c@ 1479 § 12), and could not be 
brought up by petition in error and 
transcript. Conner v. Tailor, 24 Okl. 
704, 104 P 65; Riverside Oil, etc., Co. 
v. Tulsa Water, etc., Co., 24 Okl. 323, 
LODE rI6083 Hawards v. Jewell, 24 
Olin 722.1047 Pr3soeeParks |v Ada, 
24 Okl. 168, 108 P 607. (2) A decree 
in equity in a federal court for the 
Indian Territory before statehood 
could not be brought to the Okla- 
homa state supreme court by writ 
of error, but only by appeal, under 
the said statute. Riverside Oil, etc., 
Co. v. Tulsa Water, ete., Co., supra; 
Kelley v. McCombs, 23 Okl. 867, 102 
P 186. (3) Section 18 of the En- 


ce. After Admission of Territory to State- 
hood. The mode of reviewing judgments and de- 
crees rendered by the federal courts in the terri- 
tories prior to their admission to statehood depends 
upon the enabling acts and other acts of congress 


ceeding.°° 


|abling Act of June 16, 1906 (34 U. S. 


St. at L. 277 ¢ 3335), confers upon the 
supreme court of the state just such 
jurisdiction to review judgments 
rendered and entered in actions in 
the United States courts of the In- 
dian Territory prior to the admission 
of the state, from which no appeal 
had been taken, as the United States 
court of appeals for the Indian Ter- 
ritory could have taken if it had not 
been dissolved by the advent of state- 
hood. Friend v. Roth, 23 Okl. 866, 
102 P 186; Friend.v. Roth, 23 Okl. 
864, 102 P 185; Moberly v. Roth, 23 
Okl. 856, 102 P 182. 
46. Cross references: 
Pendency of an appeal or writ of 
error in a prior action or proceed- 
ing see Abatement and Revival. 
Existence of other remedy for review 
see infra § 78 et seq. 
Existence of other remedy in lower 
court see infra § 67 et seq. 
lection of remedies see infra § 86 
et seq. 
47. Successive proceedings see in- 
fra § 92 et seq. 
Double appeals see infra § 107. 


48. U.,S.—Columbus Constr. Co. v. 

Crane Co., 174 U. S. 600, 19 SCt 721, 
Cal.—Swortfiguer v. White, 

80; Brown v. Plummer, 70 Cal. 337, 
Fla.—American Contract, etce., pee 

v. eee, 40 Fla. 412, 24 8 

384 SH 212; Pace v. Harris, 9 Ga 

621, 71 SE 1006. 


43 L. ed. 1102. . 
66 P 
tA P63 1. 
Ga.—Rowland v. Fite. 110 Ga. 24s, 
T1l.—Daly v. Kohn, 230 Ill. 436, 82 


NE 828; Dunbar v. American Tel., 
ete., Co., 212 Til. 687, 72 NE 904. 

Towa.—Pilkington v. Potwin, 144 
NW 39; Newbury v. Getchell, etc., 
Lumber, etce., Co., 106 Iowa 140, 76 
NW 514 


Minn.—Cruzen v. Merchants’ State 
Bank, 109 Minn. 303, 123 NW 666. 

Mo.—Harris v. Chitwood, 210 Mo. 
560, 109 SW 653; Burdett v. Dale, 95 
Mo. A. 511, 69 SW 480. 

-Or.—McCarty v. Wintler, 17 Or. 
SOL P19 be 

Ss. D.—State v. King, 6 S. D. 297, 
60 NW 75. 

Tex.— Simpson v. 
(Civ. A.) 152 SW 863. 

Wash.—Reichenbach vy. 
Wash. 577, 32 P 460, 998. 

And see the other cases in the sec- 
tions following. 

[a] Federal courts.—But in the 
United States circuit court of ap- 
peals, where two writs of error have 
been issued within the time limited 
for an appeal, the court may retain 
them both until final decision of 
case and may transfer records in one 
to the other for the purpose of hear- 
Os v. U. S., 205 Fed. 8838, 126 


Nacogdoches, 


Lewis, 5 


49. 
Loan, 
609 


Pes — Robinson v. Arkansas 
eteweCo sii Ark. 1475) StorSiw 


Colo.—Smith y. Morrill, 11 Colo. 
A. 284, 52 P 1110 (referred to infra 
§ 56 note 53[b](2). 


Ind.—Curry vy. Plessinger, 50 Ind. 
A. 166, 97 NE 124, 96 NE 190. 
Nebr.—Shaw v. Robinson, 51 Nebr. 


164, 70 NW 953, as to which see in- 

fra § 56 note 53[b](1). 
Tex.—Louisiana-Rio Grande Canal 

Co. v. Quinn, (Civ. A.) 160 SW 151. 


ceeding may validate the second;*? and an appeal or 
writ of error may be so defective that it cannot be 
regarded as a pending proceeding, in which ease it 
will be no ground for dismissal of the second pro- 


[§ 56] b. Application of Rule—(1) In General. 
In accordance with the rule above stated, it has 
frequently been held that a second appeal cannot be 
taken when the first appeal has not been dismissed 
but is a valid, subsisting appeal,®1 nor can a second 
writ of error "be sued out while a prior one is still. 


Wash.—Noble v. Whitten, 34 Wash. 
507, 76 P 95 

See infra § 102. 

50. Ark.—Hanna v. 
Ark. 275. 

Conn.—Quinebaug Bank v. Tarbox, 
20 Conn. 510 

Fla.—Garrison vy. Parsons, 41 Fla. 
143,' 25S) 336. 

Ga.—Bell v. Martin, (A.) 82 SE 444 
(holding that, although during the 
term at which a verdict and judg- 
ment were improperly taken a mo- 
tion was made to set them aside and 
a bill of exceptions filed to the over- 
ruling of such motion, this, not being 
the proper remedy, did not prevent 
the filing of a bill of exceptions as- 
signing error, directly on the court’s 
action). 

S. D.—Deere, etc., Co. v. 
20S. D.. 359; 106 NW 138. 

And see Norris v. St. Louis, ete., 
R..Co., 239 Mo. 695, 144 SW 183. ° 

See also infra §. 103 et seq. 

[a] Defects in bill of exceptions. 
—But it has been held that a party 
who, after a bill of exceptions pré- 
sented in his behalf to the trial 
judge has been certified, causes the 
same to be transmitted to the review- 
ing court, fully exhausts his right to 
a writ of error, irrespective of the 
question whether, because of some 
fatal defect in his bill of exceptions, 
or because of an omission to perfeet 
service thereof agreeably to law, the 
same may be subject to dismissal in 
that court. Rowland v. Fite, 110 Ga. 
248, 34 SE 212. 

51. Cal.—Peo. v. San Luis Obispo 
Bank, 152 Cal. 261, 92 P 481; Tomp- 
kins v. Montgomery, 116 Cal. 120, .47 
P 1006; Brown v. Plummer, 70 Cal. 
Boils fy 631; Hill v. Finnegan, 54 
Cal. 311; Swortfiguer v. White, 6 Cal. 
Unrep. Cas. 778, 66 P 80. 

Fla.—Da Costa v. Dibble, 45 Fla. 
225, 33 S 466; American Contract, etc. 
Co. v. Perrine, 40 Fla. 412, 24 S 4&4. 


Pitman, 25 


Hinckley, 


Iowa.—Pilkington v. Potwin, 144 
NW 39; Newbury v. Getchell, ete., 
Lumber, ete, Co., 106 Iowa 140, 


NW 514. 

La.—Reems’ Succ., 134 La. 1033, 
64 S 898 (holding that where, after 
an appeal by the executrixes, the 
heirs under the will appeal from a 
judgment in favor of the opponents 
to the account of the executrixes, 
and the first appeal is maintainable, 
the appeal by the heirs will be dis- 
missed). 

Minn.—Cruzen v. Merchants’ State 
Bank, 109 Minn. 303, 123 NW 666. 
ace een v. Flick, (A.) 83 SW 


Or.—McCarty v. Wintler, 17 Or. 
SOM 2a Pato 5. 
Tex. Simpson v. Nacogdoches, 


(Civ. A.) 152 SW 863 (holding that 
an appeal from an order dissolving 
a temporary restraining order is 
properly dismissed where a prior ap- 
peal from an order refusing a tem- 
porary injunction | involving the same 
issues is pending 

Wash.—Noble v. “Whitten, 34 Wash. 
507, 76 P 95; Reichenbach v. Lewis, 
5 Wash. B77, 32 P 460, 498 (holding 
that a notice of appeal filed during 
the pendency of a motion to dismiss 
a prior appeal already perfected, for 
failure to file a transcript within the 
required time, has no effect). 


332 (3C.J.] 


ier)? 
pending. 


cause cannot ordinarily be brought up by writ of 
error,*® by ecertiorari,°* or by bill of exceptions,°° 
and after a garnishee defendant has sued out and 
served a common-law writ of certiorari, the main 
defendant in the garnishee action cannot appeal 
from the judgment against the garnishee.°® But the 
pendeney of an appeal from the decision of an offi- 
cer or board on an application made to them will not 
necessarily prevent another appeal from their de- 
cision on a second application in regard to the same 


matter.®7 
Pendency of former proceeding. 


tion to dismiss a writ of error from an intermediate 
appellate court because the record shows the taking 
and perfecting of an appeal to the supreme court 


52. Rowland v. Fite, 110 Ga. 248, 
34 SE 212; Pace v. Harris, 9 Ga. A. 


621, Ti SE 1006. 
58. Ariz—Colburn v. Williams, 
141 P 120; Landers v. Joerger, 15 


Ariz. 480, 481, 140 P 209 [cit Cyc]. 

Ark.—Rice v. Reed, 29 Ark. 320. 

'  Ga.—Loyd v. Welch, 385 Ga. 104; 
Jones v. Crawford, 18 Ga. 281; Johns 
v. Fuller, 13 Ga. 506; Carter v. Bu- 
chanan, 2 Ga. 337. 

Ill.—Daly v. Kohn, 230 Ill. 436, 82 
NE 828. See Garrick v. Chamber- 
Jain, 97 Ill. 620. 

Minn.—Humphrey v. Havens, 9 
Minn. 318; Moody v. Stephenson, 1 
Minn. 401. 

Mo.—Harris v. Chitwood, 210 Mo. 
560, 109 SW 653; Erwin v. Missouri, 
ete., Tel. Co., 173 Mo. A. 508, 158 SW 
913; Vigo v. Bradford, 129 Mo. A. 
656, 108 SW 587; Dunlap v. Weber 
Gas, ete., Co., (A.) 94 SW 761; Kehler 
v. Walls,-118 Mo. A. 384, 94 SW 760; 
Burdett v. Dale, 95 Mo. A. 511, 69 
SW 480; State v. Thompson, 30 Mo. 
A. 503. 

Pa.—In re Horner, ete., R. Co., 37 
Pa. 3 
Tex.—Broocks v. Lee, 47 Tex. Civ. 
A. 424, 105 SW 1016. 

fa] Failure to comply with law 
in prosecuting appeal.—And it has 
been: held that a writ of error sued 
out pending an appeal will be 
quashed, although, after the grant- 
ing of the appeal, appellant failed 
to comply with the law and rules of 
court in prosecuting his appeal. 
Kehler v. Walls, 118 Mo. A. 384, 94 
SW 760. 

{b] Abandonment of appeal.—(1) 
But it has been held that when a 
case, in its nature appealable, is 
brought up for review, the filing of 
a petition in error will be construed 
as an abandonment of an attempted 
appeal from the same judgment or 
fecree. Shaw v. Robinson, etc., Co., 
$1 Nebr. 164, 70 NW 953 [cit Wood- 
ard v. Baird, 43 Nebr. 310, 61 NW 
612; Burke v. Cunningham, 42 Nebr. 
645, 60 NW 903]. (2) And in Smith 
iv. Morrill, 11 Colo. A. 284, 52 P 1110, 
it was held that failure of one who 
has commenced an appeal to file the 
record in time, thereby rendering the 
appeal liable to dismissal, is a waiv- 
er of ‘his rights under the appeal, 
and his subsequent securing of a 
writ of error is an election to pur- 
sue that remedy alone, so that he 
is not pursuing two appellate rem- 
edies at the same time. And see Epp- 
stein v. Holmes, 64 Tex. 560; Louis- 
iana-Rio Grande Canal Co. v. Quinn, 
(Tex. Civ. A.) 160 SW 151. See also 
supra § 55; infra § 102. 

{c]. In Ohio the practice is such 
that appeal and error may be taken 
eoncurrently, so that a party who 
has taken an appeal from a judg- 
ment may also prosecute a proceed- 
ing in error to obtain its reversal. 
Jenney v. Walker, 80 Oh. St. 100, 88 
INE 123 [afte wOns Cir] Ct. 5215 
Willson Impr. Co. v. Malone, 78 Oh. 
St. 232, 85 NE 51; Hull v. Bell, 54 
Ch. St. 228, 43 NE 584. Contra Field 
ive eEsch. is VOhS Cint Ctl 49)"40.0Oh: 


APPEAL AND ERROK 


[§ 57] 


such proceeding 


As a rule a mo- 
the uncertainty 


Cir. Dee. 162; Ginn vy. Logan County, 
1D KOhSiCinACt/ 1396 


54. White v. McCall, 1N. J. L.110. 
55. Armstrong v. Hand, 36 Ga. 267. 
56. McCormick Harvesting Mach. 
Co. v. Reed, 85 Wis. 201, 55 NW 147. 
. Cherryfield, etc., R. Co.’s App., 

95 Me. 361, 50 A 27. In this case an 


electric railroad company, under Pub. 
L. (1899) c 119 § 6, applied to the 
municipal officers of a town for their 
approval of a proposed route and lo- 
cation. The municipal officers neg- 
lected and refused to approve, and 
the company appealed to the supreme 
judicial court. While that appeal 
was pending the company made a 
second application, identical with 
the first, except that a portion of the 


proposed route in the first applica- 


tion was omitted from the second. 
Upon the second application the mu- 
nicipal officers neglected and refused 
to give their approval and the com- 
pany again appealed, the former ap- 
peal being still pending. It was held 
that-the pendency of the former ap- 
peal was not cause for the abatement 
of the latter, since the omission in 
the latter application might have put 
a different phase on the question 
presented. o7 


58. Garrick  v. 
Tll. 620. 

Dismissal or,abandonment of for- 
mer proceeding see infra §§ 98 et seq, 


102. 

Daly v. Kohn, 230 Ill. 436, 82 
NE 828; Norris v. St. Louis, ete, R. 
Co., 239 Mo. 695, 144 SW 783 (hold- 
ing that while the same defendant 
cannot bring a cause up for review 
both by appeal and by writ of error, 
where an appeal has been improvi- 
dently granted to one of two de- 
fendants, as to whom the cause had 
already been dismissed, it will not 
preclude the other defendant from 
suing out a writ of error); Damon v. 


Chamberlain, 


Leque, 17 Wash. 573, 50 P 485, 61 
AmSR 927. 
[a] Appeal by one party and error 


by another.—iIn cases where appeals 
and writs of error are concurrent 
remedies, the taking of an appeal by 
one party does not deprive the other 
of his right to sue out a writ of 
error, and both proceedings may be 
had at the same time. Harding v. 
Larkin, 41 Tll. 413. 

{b] In Washington, Laws (1893) 
p 121 § 5, providing that parties 
similarly affected may join in an ap- 
peal within ten days after service 
of notice of appeal, does not apply 
in a case where, after an appeal has 
been taken by one party, the adverse 
party also desires to prosecute an 
appeal from the same judgment; and 
the supreme court will entertain 
more than one appeal from the same 
judgment in an equity cause, where 
the appeals are all perfected and the 
cause submitted to the court at one 
time so that the whole matter may be 
finally disposed of on one hearing. 
Damon v. Leque, 17 Wash. 573, 50 
P 485, 61 AmSR 927. 

Successive proceedings see infra 
§§ 95, 96. : 


the other court.®° 
two different courts is given, the courts, in view of 
which sometimes attends the de-. 
termination as to which is a proper appellate tri- 
bunal, have shown a disposition to recognize a prae- 


[88 56-57 


And where an appeal is pending, the ; cannot be sustained where it fails to show that the 
appeal is still pending in that court.®® 

Different parties. 
appeal or writ of error is not necessarily barred by 
the pendency of an appeal or writ of error by the 
other party to the suit.°® 
(2) Pending in Another Court. As a gen- 
eral rule, when an appellate review may be had in 
either of two different courts, if a cause has been 
brought before one of the courts, it cannot, while 


And the right to prosecute an 


is pending, also be brought before 
But where the right to appeal to 


60. U. S.—Columbus Constr. Co. 
wv... (CranenCo,4 74: \Ws2S35600; BOnSeE 
721, 48 L. ed. 1102. 

Ark.—Rice v. Reed, 29 Ark. 320. 

Colo.—San Miguel Cons. Gold Min. 
Co. v. Suffolk Gold Min., ete., Co., 24 
Colo) 1468, 52 Prlo2te + 

Ill.—Dunbar v. American Tel., etc., 
Co., 212 Ill. 637, 72 NE 904; Frank v. 
Moses, 118 Ill. 435, 8 NE 192. 

Can.—Montreal Bank v. Demers, 
29. Can. S. C. 4385 (appeal to differ- 
ent court by each party). 

[a] For example, (1) a writ of 
error will not lie to a decision from 
which an appeal is still pending, even 
though the appeal may be _ pending 
in another court. Rice v. Reed, 29 
Ark. 320 [overr Clay v. Notrebe, 11 
Ark. 631]. Accordingly, it has been 
held in Illinois that while an appeal 
is pending in the circuit court from 
the county court, a writ of error in 
the same cause will not lie from the 
supreme court to the county court. 
Frank vy. Moses, 118 Ill. 435, 8 NE 
192. (2) So it has been held that 
Act March 8, 1891 (26 U. S. St. at L. 
826), does not contemplate separate 
appeals or writs of error on the 
merits in the same case and at the 
same time to two different appellate 
courts; and a writ of error obtained 
from the supreme court to review 
a judgment of a circuit court, while 
the case was pending in the circuit 
court of appeals, will be dismissed. 
Columbus Constr. Co. v. Crane Co., 
174 U. S. 600, 19-SCt 721, 43 L. ed. 
1102. (3) And in Illinois, where par- 
ties injuriously affected by a decree 
have perfected an appeal therefrom 
to the: appellate court, they are not 
entitled, so long as the appeal is 
pending, to prosecute error in the 
supreme court to review the same 
decree, although in doubt as to their 
remedy. Dunbar yv. American Tel., 
ete. Co., 212 111637, 72) NW 904: 

[b] In Louisiana, (1) where ap- 
peals had been taken both to the 
circuit court and to the supreme 
court, and the appeal to the circuit 
court had been dismissed for want 
of jurisdiction before the appeal to 
the supreme court had been filed, the 
supreme court declined to dismiss 
the latter appeal. Bennett vy. Her 
Creditors, 45 La. Ann. 1019, 13 S 
402. (2) But since there cannot prop- 
erly be two appeals by the same 
party from the same judgment pend- 
ing at the same time in two different 
courts, it was held that an appeal to 
the supreme court, while the apneal 
to the circuit court, which had been 
lodged before the appeal to the su- 
preme court and duly prosecuted, 
was still pending and undetermined, 
would be dismissed without preju- 
dice to the appellant’s right to take 
a new appeal in case the appeal 
pending in the circuit court should 
be dismissed for want of jurisdiction. 
Frieberg v. Langfelder, 45 La. Amn. 
983, 18 S 404. (8) On the other hand 
it has been held that an appeal to 
the Supreme court cannot be dis- 
missed because of the fact that con- 
currently an appeal in the cause 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
I i 


it 
§§ 57-64] - 


tice which has been adopted in ambiguous eases, of 
taking at the same time orders of appeals to both 
appellate courts.°+ When there has been an appeal 
to two different courts, the court which has juris- 
diction may ignore the appeal to the other court.®? 

[§ 58] 2. In Court Below °*—a. In General. Asa 
general rule, subject to exceptions hereafter noted, 
a party cannot appeal where he has resorted to an- 
other remedy, which is still pending, in the court 
below for the same errors.°4 But where the proceed- 
ing in the lower court has been dismissed, discon- 
tinued, or abandoned, it will not prevent an appeal 
or writ of error.® 

[§ 59] b. Bill or Petition for Review. Thus, as 
a rule, a party cannot appeal when he has a bill of 
or petition for review pending in the court below 
for the same errors which are sought to be reviewed 
on the appeal.®® 

[§ 60] c. Bill to Impeach Decree for Fraud. 
But a bill to impeach a decree for fraud, as shown 
by matters outside the record, is no bar to the prose- 
eution of a writ of error to or appeal from the de- 
eree.®? 

[§ 61] d. Proceeding for Rehearing. An appeal 
to the supreme court from an original judgment ren- 
dered by the circuit court in a cause will not be en- 
tertained while there is pending in the circuit court 


APPEAL AND ERROR 


(3:0; J.+ 333 


a proceeding for rehearing in said cause.*® 

[§ 62] e. Motion to Alter Decree. So an appeai 
from a decree cannot be taken during the pendency 
of a motion to alter the decree in its material pro- 
visions, or until it has been withdrawn or deter- 
mined.°® 

[§ 63] f. Motion or Petition for New Trial. 
While, as a general rule, a writ of error or an ap- 
peal will be dismissed, in the absence of statutory 
provision to the contrary, where a motion or peti- 
tion for a new trial is pending and undetermined 
in the trial court,’° it has been held that a party 
who has moved for a new trial may, after the new 
trial is granted, waive his motion without prejudice 
to his right of appeal from the judgment thereafter 
entered in the action.74 On the other hand it has 
been held that an order granting a new trial va- 
cates the judgment, and an appeal cannot thereafter 
be taken or prosecuted therefrom.’” 

[§ 64] g. Motion in Arrest of Judgment. In 
Missouri it has been held that, in view of the prac- 
tice in that state of entering judgment immediately 
after verdict without waiting for motions for new 
trial and in arrest, an appeal from a judgment is 
premature while a motion in arrest is pending.”? On 
the other hand, however, it has been held that the 
pendency of the motion in arrest undetermined does 


was taken to the court of appeals, | 


where it does not appear that the 
appeal had been lodged in the latter 
court prior to its lodgment in the 
supreme court. Hodge v. Monroe 
Mercantile Co., 105 La. 668, 30 S 142. 
(4) And a direct appeal to the su- 
preme court upon the special issue 
of the legality of a tax does not cut 
the parties off from contesting in 
some other appellate court the other 
issues involved, if the case is other- 
wise appealable. State v. Tolman, 
106 La. 662, 31 S 320. 

61. Pullman’s Palace Car Co. v. 
Central Transp. Co., 171 U. S. 138, 
18 SCt 808, 48 L. ed. 108 (holding 
that where it was doubtful whether 
an appeal would lie directly from 
the circuit to the supreme,court of 
the United States, a party did not 
waive his appeal to the supreme 
court by taking at the same time an 
appeal to the circuit court of ap- 
peals). And see Chicoutimi Pulp Co. 
'v. Price, 39.,.Can. $3. Ci. 81. _ Contra: 
Dunbar v. American Tel., ete., Co., 
S12 Th 637)" 72-2 NEY) 904. 


62. Henry v. Tricou, 36 La. Ann. 
DLO. P 
63. Existence of other remedy in 


lower court see infra § 67 et seq. 

64. Supreme Lodge K. P._v. 
Thomas, 130 Ala. 275, 30 S 567; Kelly, 
etce., Co. v. Moore, 125 Ga. 382, 54 
SE 118; State v.. Ryan, 115 M : 
414, 90 SW 418; Maxwell v. Martin, 
35 W. Va. 384, 14 SE 7. See also 
infra § 59 et seq. 

[a] New suit filed after decree of 
abatement.—Where the complainant 
jn a bill in chancery died, and a de- 
cree was entered abating that suit, 
and the administrator of the de- 
ceased complainant filed another bill 
in the circuit court, which was still 
pending when a writ of error was 
sued .out to reverse the judgment 
abating the first suit, it was held 
that the writ of error would be 


abated on a _ plea filed showing 
the facts. Carr v. Casey, 20 IIl. 
637. 

65. Karrick v. Wetmore, 210 Mass. 


578, 97 NE 92 (holding that the fact 
that plaintiff in error filed a petition 
to review the judgment in contro- 
versy does not estop him to prose- 
cute error, where the petition for 
writ of review was discontinued be- 
fore trial appears to have been com- 


384, 14 SE 7. 


[a] But in Vermont the supreme 
court has refused to send back to 
the chancellor or continue a cause be- 
fore it for review on account of the 
pendency of a bill of review before 
the court of chancery. Lane v. Mar- 
shall, 15 Vt. 785. 

{[b] Limits of the rule.—Since the 
reason for this rule is to permit the 
lower court to correct its errors of 
law in the first instance, and to avoid 
the confusion which would result 
from inconsistent decrees, it has been 
held that, where the bill of review 
was filed, not to correct errors of 
law, but solely because of after-dis- 
covered evidence, the questions pre- 
sented to the two tribunals by the 
separate proceedings are entirely dis- 
tinct, and no confusion can arise 
from their separate determination, 
and that, therefore, the pendency of 
the bill of review for this cause does 
not have the effect of preventing an 
appeal. Gillespie v. Allen,*37 W. Va. 
675, 17 SE 184. 

Dismissal, discontinuance, or aban- 
donment of bill or petition for review 
see supra § 58. 

67. Stunz'v. Stunz, 131 J11-\210, 23 
407. 

68. Supreme Lodge K. P. v. Thom- 
as, 130 Ala. 275, 30.8567. See also 
infra § 282. 

69. Vincent v. Vincent, 14 D. C. 
320 (stating as a reason for this 
rule the fact that such a motion is 
in effect a motion for a rehearing). 
See also infra § 282. 

70. Woodward Iron Co. v. Brown, 
167 Ala. 316, 52 S 829: Durrence v. 
Waters, 140 Ga. 762, 79 SE 841; Kelly, 
etc., Co. v.. Moore, 125 Ga. 382, 54 
SE 118; Duke v. Story, 113 Ga. 112, 
38 SE 337; Inman v. Hstes, 104 Ga. 
645, 30 SE 800; Williams v. Jones, 
69 Ga. 757; Carreker v. Thornton, 1 


Ga. A. 508, 57 SE 988; Grasser v. 
Blank, 110 La. 493, 34 S 648. See 
Taylor v. Combs, 4 Kyl 447. See 


also infra § 282. 

[a] But, under a statute (1) pro- 
viding that “the supreme court may 
review and reverse on appeal any 
judgment or order of the district 
court, although no motion for a new 
trial was made in such court,” it has 
been held that the pendency of such 
a motion at the time an anpeal is 
taken will in-nowise invalidate the 
appeal. McLoughlin v. J. C. Habinger 
Bros. Co., 135 Iowa 595, 113 NW 475; 
Hunt y. Iowa Cent. R. Co., 86 Iowa 
15, 18, 52 NW 668, 41 AmSR 473. 


(2) And under statutes providing for 
appeals from judgments and appeals 
from orders granting or denying new 
trials, it has been held that the two 
modes of appeal are independent of 
each other and that an appeal from 
the judgment does not depend upon 
a motion for a new trial and may be 
taken without waiting for the deter- 
mination of such a motion. Spanagel 
v. Dellinger, 38 Cal. 278; Carpentier 
v- Williamson, 25 Cal. 154; Brooks v. 
Nevada Nickel .Syndicate, 24 Nev. 
311, 53. P +597... See, also = Rayner ve 
Jones, 90 Cal. 78, 27 P 24; Naglee v. 
Spencer, 60 Cal. 10. And see Patch 
v. Miller, 125° Cal. 240, 57 RP 986 
(holding that the remedy by appeal 
for an inconsistency between the 
judgment and the finding is not af- 
fected by a statute authorizing a 
motion in the trial court to vacate 
and set aside the judgment and enter 
another and different judgment). (3) 
So in Kentucky it has béen held that 
the pendency of a petition for a new 
trial upon grounds discovered .after 
the term at which the judgment was 
rendered does not bar an appeal 
from the judgment. Blackwell v. 
McBride, 14 Kyl 760. 

[b] In New Jersey the allowance 
of a rule to show cause does not 
prevent assignment of errors upon 


the record. Consolidated Tract. 
Coz iw. pWhelan,, G0lIN. Jil, plib4ase37, 
A 1106. 

{c]. Motion for new trial pending 


appeal.—Where, as in South Carolina. 
the circuit court has jurisdiction of 
a motion for a new trial on the 
ground of after-discovered evidence, 
notwithstanding the fact that an ap- 


peal is pending, exercise of such 
jurisdiction does not preclude the 
supreme court from hearing the 
appeal. Mills v. Atlantic Coast 
pane Rel Co, u82i9S, Ceaeteeseor 


Necessity for motion and deter- 
mination thereof to render judgment 
appealable see infra § 69. 

71. Gutwillig v. Stumes, 47 Wis. 
428. 2 NW 774. 

72. Knowles v. Thompson, 133 Cal. 
245, 65 P 468. 

[a] & party who fails to take ad- 
vantage of an order granting him a 
new trial ‘has no ground for corn- 
plaint on an appeal from the judg- 
ment. Carter v. Interurban St. R. 
Co., 86 NYS 206. 

73. State v. Ryan, 115 Mo. A. 414, 
90 SW 418. 
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not prevent the entry of a final judgment from 
which an appeal will lie.”* 

[§ 65] h. Motion to Vacate or Suspend Judg- 
ment. But it has been held that where an appeal 
does not vacate or suspend a judgment, it may be 
prosecuted while the appellant is also prosecuting a 
motion in the lower court to vacate the judgment.”® 

[§ 66] i. Injunction. In Louisiana an appeal 
may be taken from an order of seizure and sale, for 
the presentation of a question determinable on the 
face of the papers, although the execution of such 
order has been enjoined under the statute permit- 
ting a debtor to arrest the sale of property seized for 
certain reasons without bond,’® as the two remedies 
apply to different conditions, and when so used are 
exclusive of each other.” 

[§ 67] HE. Existence of Other Remedies—1. Ex- 
istence of Remedy in Lower Court **—a. In General. 
The fact that a party against whom a judgment, or- 
der, or decree has been erroneously rendered or en- 
tered might obtain relief in the lower court does not 
necessarily prevent him from appealing or suing out 
a writ of error to obtain a reversal of the judg- 


74, Stid v. Missouri Pac. R. Co., 
211 Mo. 411, 109 SW 663. Compare‘ 
infra § 282. 4 

75. Brooks v. Nevada Nickel Syn- 
dicate, 24 Nev. 811, 53 P 59%. . See 


Mass. — Parke 


vey, 


APPEAL AND ERROR 


S A 131; Redman y. Chance, 32 Md. 


Mass. 4538, 59 NE 80; Johnson y. Har- 
4 Mass. 483. 
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ment, order, or decree.?® There are many cases; 
however, in which an appeal or writ of error will 
not lie because of the fact that the proper remedy 
for the correction of the error or irregularity com-. 
plained of is in the lower court; and it may be laid 
down as a general rule, that appeal or error will not 
lie to remedy errors or irregularities in the trial 
court until the remedies for correction thereof in 
that court have been exhausted.8° And as a rule 
an appeal or writ of error will not le where some 
other remedy in the lower court is prescribed by 
statute.6+ This rule clearly applies, if it appears 
that such remedy was intended to be exclusive, or 
resort thereto a condition precedent to the right of | 
review.®2 é 

[§ 68] b. Motion or Other Application to Open, 
Correct, or Set Aside Judgment, Order, or Decree. 
In a number of cases it has been held, in the ab- 
sence of a statute to the contrary, that a party 
against whom a final judgment or appealable order 
has been rendered may have the same reviewed for 
errors committed by the court without having moved 
for correction of the errors or setting aside of the 


Va.—Barbee v. Pannill, 6 Gratt. 
(47. Va.) 442; Platt v. Howland, 10: 
Leigh (37 Va.) 507. 

40 Wash. 


Murdock, 177 


Wash.—Ellis v. Moon, 


also infra § 282. 

' [a] The pendency of a petition 
seeking a vacation or modification of 
the judgment for errors manifest in 
the record constitutes no bar to an 
appeal, as such errors can be reached 
only by an appeal, and therefore the 
petition amounts to nothing. Black- 
well v. McBride, 14 KyL 760. 

76. Code Pr. § 739. 

77. Kreher v. Theisman, 125 La. 
600, 51 S 656. 

78. Pendency of other proceeding 
in lower court see supra § 56 et seq. 

Election of remedies see infra § 86 
et seq. 

79. Cal.— Jameson v. Simonds Saw 
COM NAET Cal. 8377 “P+ 66231 Batch @v. 
Miller, 125 Cal. 240, 57 P 986. 

Conn.—Lippitt v. Bidwell, 87 Conn. 
608, 89 A 347; Boughton v. Bough- 
ton, 77 Conn. 7, 58 A 226. 

N. J.—Barrett Mfg. Co. v. Kitchell, 
84 N..J. L. 326, 86 A 396. 

N. Y.—Badad v. Colton Dental 
Assoc., 150 App. Div. 561, 1385 NYS 
555; In re White, 101 App. Div. 172, 
91 NYS 513. 

Va.—Bent v. Patten, 1 Rand. (22 
Va.) 25. f 

And see other cases more specif- 
ically cited under the following sec- 
tions. 

[a]. Denial of application for re- 
moval to federal court.—The fact 
that defendant, whose application for 
the removal of the cause to a fed- 
eral court has been improperly re- 
fused by the trial court, might have 
pursued another remedy does not 
prejudice his right to have the judg- 
ment of the trial court reversed on 
appeal. Stanley v. Chicago, etc., R. 
Co., 62 Mo. 508. 


g0. Ala.—Ryan v. State, 13 Ala. 
514. 

Ariz.—McLean v. Terr., 8 Ariz. 195, 
(TePe 926: 


Cal.—Johnston v. Callahan, 146 Cal. 
212, 79 P 870; In re Shaver, 131 Cal. 
219, 68 P 340; Guy v. Ide, 6 Cal. 99, 
65 AmD 490. 

Conn.—MecNamara v. McDonald, 69 
Conn. 484, 38 A 54, 61 AmSR 48; 
Boardman v. Meriden Britannia Co., 
36 Conn. 207. 

Iowa.—Burke v. Burke, 142 Iowa 
206. 119 NW 129. 

Ky.—Droege, etc., Fdy. Co. v. Rob- 
ert Fields Sales Agency, 104 SW 1007, 
31 KyL 1247. 

La.—Davenport v. Fortier, 4 Mart. 
N.S. 72 


Md.—Beilman v. Poe, 120 Md. 444, 


Minn.—Bishop Iron Co. v. Hyde, 
72 Minn. 16, 74 NW 1016 [aff 177 
U.8S.. 281, 20 SCt592) 44 Li. - ed. 7711. 

Miss.—Hicks v. Moore, 1 Miss. 66. 

Mo.—Smith v.~ Moseley, 234 Mo. 
486, 137 SW 971; Casler v. Chase, 
160 Mo. 418, 60 SW 1040. 

N. H.—Bean v. Conway Sav. Bank, 
64° N. H.''350,°10 UA! 828% *Boody Sv: 
Watson, 64 N. H. 162, 9 A 794; Ab- 
bott v. Renaud, 64 N. H. 89, 5 A 830; 
McIntire v. Carr, 59 N. H. 207; Clag- 
gett v. Simes, 31 N. H. 22. 

N. Y.—Cole v. Tyler, 65 N. Y. 73; 
Winfield v. Potter, 38 N. Y. 67; Pea- 
body v. West, 119 App. Div. 103, 103 
NYS 942; Rosenthal v. Weir, 54 App. 
Div. 275, 66 NYS 841 [aff 170 'N. Y. 
148, 63 NE 65]; Seagrist v. Sigrist, 
20 App. Div. 336, 46 NYS 949; Wells 
y. Wellsville, * ete., R. Co.,'12. App. 
Div. 47, 42 NYS 225; Goodwin v. 
Schrieber, 86 Hun 339, 33 NYS 456; 
Sternberger v. Bernheimer, 56 N. Y. 
Super. 3237.4 NYS 546 [aff 121 N. Y. 
194, 24 NH 311]; Danella v. Paradise, 
52 Mise. 807, 102 NYS 807. 

N. C.—Corbin v. Berry, 83 N. C. 27. 

Oh.—Kelly v. Collins, 11 Oh. 310. 

Or.—Gaines v. Cyrus, 23 Or. 403, 
Slee seIGy 

Pa.—Philadelphia v. Pennsylvania 
Co. for Instruction of Blind, 214 Pa. 
138, 68 A 420, 6 AnnCas 437 [aff 28 
Pa. Super. 421]; Taggart v. McGinn, 
14~Pa.' 155: 

Ss. D.—In re Kirby, 10 S. D. 414, 
73 NW 907, 39 LRA 859. 

Wash.—Walton v. Hartman, 388 
Wash. 34, 80 P 196; Pacific Supply 
Co.."'V. Brand, % Wash! 35% 357-2 12: 

W. Va.—Foland vy. Brownfield, 80 
SE 359; Beverly Dist. Bd. of Educa- 
a v. Ward, 50 W. Va. 443, 40 SE 

And see the other cases more spe- 
cifically cited under the following 
sections. 

81. Ariz—McLean v. Terr., 8 Ariz. 
195; TL P 926: 

Cal.—Johnson y. Callahan, 146 Cal. 
212.) 79 PVgio: 

Ky.—Com. ‘v. Prudential L. Ins. 
Co., 149 Ky. 671, 149 SW 921; Droege, 
etc., Fdy. Co. v. Robert Fields Sales 
Agency, 104 SW 1007, 31 KyL 1247. 

La.—Oil City Iron Works v. Peli- 
can Oil, etc; Co, 115 La. 265; 334s 
987; Kiernan v. Jackson, 111 La. 645, 
85 S798. 

N. Y.—Finck v. Mannering, 46 Hun 
323 (order punishing defendant in 
supplementary proceedings for con- 
tempt). 


114, 82 P.186. 

W. Va.—Foland v. Brownfield, 80 
SE 359; Blue v. Poling, 68 W. Va. 
547, 70 SH 279; Watson v. Wigginton, 
28 W. Va. 533 (error in decree on’ 
bill taken for confessed); Hix v. Hix, 
25 Va. 481 (same as above); 
Meadows v. Justice, 6 W. Va. 198. ' 

[a] Decree against absent defen- 
dant.—Thus, under the statute in 
Virginia and West Virginia, it was 
held that an absent defendant could 
not appeal from a decree in equity 
in attachment rendered against him, 
where the statute provided a rem- 
edy by appearance and answer in the 
court which rendered the decree and 
petition to have the cause reheard 
and the error complained of correct- 
ed, the statutory remedy being ex-: 
clusive. Barbee v. Pannill, 6 Gratt. 
(47 Va.) 442; Platt v. Howland; 10 
Leigh (37 Va.) 507; Foland v. Brown- 
field, (W. Va.) 80 SE 359; Meadows’ 
v. Justice, 6 W. Va. 198. 

{b] Action in nullity and injunc- 
tion.—In Louisiana, where, after 
judgment by confession, the state 
files a petition praying for suspen- 
sive appeal, making allegations of 
fraud which require evidence to be 
taken, the proper remedy is by an 
action in nullity and an injunction, 
and the appeal will be dismissed. 
pei v. Jackson, 111 La. 645, 35 


82. Patch v. Miller, 125 Cal. 240, 
57 P 986; Lippitt v. Bidwell, 87 Conn. 
608, 89 A 347. . 

{a] Cumulative remedy.—In Kan- 
sas, where an action is brought and 
defendant makes no appearance but 
permits judgment to be rendered in 
his absence, he is not thereby pro- 
hibited from taking an appeal, and 
Code § 114, providing that judgment 
rendered in the absence of a party 
may be opened and defendant let in 
to defend, only provides an addition~ 
al remedy. Leavenworth, etc., R. Co. 
v. Forbes, 37 Kan. 445, 15 P 595. 

[b] Dissolution of injunction.—In 
Kentucky, in a suit to set aside a 
levy of execution, where the sale is 
enjoined pending suit, and a motion 
is afterward made to dissolve the 
injunction, the proper remedy is to 
appeal the whole case, where the pe- 
tition is dismissed and the injunction 
dissolved by the same judgment, as 
Civ. Code §§ 296, 297, providing for 
the reinstatement of an injunction 
dissolved on motion, apply only to 
such dissolution in advance of the: 


rendition of the final judgment. Pen-- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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judgment or order in the lower court.8? But as a | clerical error in the entry of a judgment ** 


rule, sometimes under express statutory provision, a 
motion or petition in the lower court, and not ap- 
peal or error, is the proper remedy to correct a 


dergest v. Heekin, 94 Ky. 384, 22 SW 
605, 15 KyL 180. 

83. Cal.—Jameson v. Simonds Saw 
Co., 144 Cal. 3, 77 P 662 (holding 
that a default judgment, whether 
jJegal, within Code Civ. Proc. § 414, 
prescribing the procedure where 
some of several defendants are not 
Served, and within § 585, providing 
for judgments for failure to an- 
Swer, or illegal and void, is a. final 
judgment from which an appeal lies, 
although, if void, defendant may also 
move to set the same aside); Patch v. 
Miller, 125 Cal. 240, 57 P 986 (hold- 
ing that a remedy for inconsistency 
between the judgment and the find- 
ing may be had under Code Civ. Proce. 
§ 963, providing for an appeal from 
a final judgment, no intention to 
repeal or modify this section appear- 
ing in St. [1897] p 58 §§ 6638, 663144, 
providing a remedy by motion in the 
trial court to vacate and set aside 
the judgment and enter another and 
different judgment). 

Conn.—Boughton v. Boughton, 77 
Conn. 7, 58 A 226 (holding that 
where on appeal defendant predicated 
error on the finding of the trial court 
that the claim sued on was not 
barred. by limitation owing to an 
acknowledgment on the part of de- 
fendant instead of asking for a cor- 
rection of the finding so as to prop- 
erly present the facts and rulings 
under Gen. St. [1902] § 797, although 
he. evidently sought to follow such 
statute, but it was clear that plain- 
tiff was not misled, defendant, in the 
absence of a judicial construction of 
the statute, would not be deprived 
of his rights). 

Kan,—Leavenworth, etc., R. 
Forbes, 37 Kan. 445, 15 P 595. 
N. J.—-Barrett Mfg. Co. v. Kitchell, 
84 Ni J: Li. °326,°86 A 396 (holding 
that a judgment in the supreme court 
in an attachment brought under Prac- 
tice Act [1903] § 89, but erroneously 
continued under the procedure pro- 
vided in 3 Comp. St. [1910] p 4076, 
up to the confirmation of an audi- 
tor’s report and an award of a money 
judgment, is final and reviewable by 
a writ of error, although no motion 


Co. “Vi 


was made in the supreme court to 
set’ it aside). 
N. Y.—Babad v. Colton Dental 


Agssoc., 150 App. Div. 561, 135 NYS 
555 (holding that, where an order for 
the hearing of exceptions in the first 
instance in the appellate division un- 
der Code Civ. Proc. § 1000 is made on 
notice, it is appealable without a 
motion to set it aside); Potter v. 
Katzenbach, 88 NYS 865 (holding that 
an appeal will lie from a judgment 
by default, although no motion _has 
been made to open the default); Wil- 
kinson v. Tiffany, 4 AbbPr_ 98. 
Va.—Bent v. Patten, 1 Rand. (22 
Va.) 25 (holding that an error in en- 
tering up judgment, as to the rate 


of interest, is not merely a clerical 


error, but one which can be rectified 
only by an appellate court). 
Wash.—Oregon R., etc., Co. v. Mc- 
Cormick, 46 Wash. 45, 89 P 186 
(holding that a landowner may ap- 


“peal from a default judgment fixing 


the compensation for the taking of 
his land under the right of eminent 
domain for error in the summoning 
of the jury to fix the comparesti on 
without first moving to vacate the 
judgment or bringing the question 
before the trial court). é 

[a] A special term order is prop- 
erly reviewable by appeal to an ap- 
pellate court, and not by a motion 
made at another special term, pre- 
sided over by another justice, to va- 
cate the former order. Matter of 
White, 101 App. Div. 172, 91 NYS 513. 

[b] Judgment dismissing 
plaint.— Where an adjournment of the 
ase is denied, and thereupon judg- 


com- | 
\ity): Cole v..Tyler, 65 N. Y. 73; Cag-= 


larities in the 


ment is rendered dismissing the com- 
plaint, plaintiff's proper remedy is 
not by motion to vacate the judgment 
and open the default, authorized by 
the Municipal Court Act, L. (1902) 
pp 1562, 1568 c 580 §§ 2538, 254, but 
by appeal from the judgment, there 
having been no default to open, but 
the judgment having been the re- 
sult of the refusal to grant the ad- 
journment. Lefenfeld v. Adler, 51 
Mise. (N. Y.) 66, 99 NYS 799. 

{c] Dismissal or refusal to rein- 
state suit.—If there was error below 
in the dismissal of a suit or a re- 
fusal to reinstate it at a former 
term, the remedy lies in appeal or 
writ of error, and not in a second 
application in the same court at a 
subsequent term. Chambers vy. Shaw, 
23" Tex. 165, 

84. Com. v. Prudential L. Ins. Co., 
149 Ky. 671, 149 SW 921 (premature 
entry); Droege, etc., Fdy. Co. v. Rob- 
ert Fields Sales Agency, 104 SW 1007, 
31 KyL 1247 (misspelling of plain- 
tiff’s name by clerk); Kentucky Land, 
ete., Co. v. Wallace, 55 SW. 885, 21 
KyL 1601 (holding that there can be 
no reversal for the failure to give 
a credit admitted in the petition, as 
the error is a clerical one, which 
may be corrected on motion below); 


Collins v. Walker, 55 N. H. 437. 
Bees Ala.—Ryan v. State, 13 Ala. 


Ariz.—McLean v. Terr., 8 Ariz. 195, 
71 P 926 (judgment by default ren- 
dered on service by publication and 
without appearance by defendant). 

Cal.—Guy v. Ide, 6 Cal. 99, 65 AmD 
me See San Jose v. Fulton, 45 Cal. 

Conn.—Boardman v. Meriden Bri- 
tannia Co., 36 Conn. 207. 3 

Iowa.—Burke v. Burke, 142 Iowa 
206, 119 NW 129. (irregularity in 
making formal entry of judgment in 
vacation from the judge’s minutes 
made during the term when the judg- 
ment was rendered); Collins v. Chant- 
land, 48 Iowa 241. See Osborn v. 
Cloud, 23 Iowa 104, 92 AmD 413. 

Md.—Beilman v. Poe, 120 Md. 444, 
88 A 131 (holding that an order al- 
lowing receivers of a corporation to 
appeal from a foreign judgment 
against it will not be modified on ap- 


‘peal therefrom to give protection to 


the judgment creditor before he has 
applied to the circuit court for such 
protection). 

Mass.—Parke v. Murdock, 177 Mass. 
453, 59 NE 80. 

Minn.—Bishop Iron Co. v. Hyde, 72 
Minn. 16, 74 NW 1016 [aff 177 U.S. 
281, 20 SCt 592, 44 L. ed. 771] (hold- 
ing that, where the judgment en- 
tered by the clerk is unauthorized by 
the verdict, findings, or order of the 
court, the remedy is by application 
to the trial court to correct or va- 
cate the judgment, and ‘not by ap- 


peal); Scott v. Minneapolis, ete, R. 
Co., 42 Minn. 179, 43 NW 966. 
Mo.—Smith y. Moseley, 234 Mo. 


486, 1387 SW 971; Casler v. Chase, 
160 Mo. 418, 60 SW 1040 (holding 
that a judgment will not be reversed 
because the names of the parties in 
whose favor it is rendered are not 
set out in full, as the defect may be 
corrected on motion). See Maryland 
Fidelity, etc., Co. v. Schuchman, 189 
Mo. 468, 88 SW 626. 


N. H.—Bean vy. Conway Sav. Bank, 
64 N. H. 350, 10 A 818; Boody-v. Wat- 
son, 64 N. H. 162, 9 A 794; Abbott 


v. Renaud, 64 N. H. 89, 5 A 830; Mc- 
Intire v. Carr, 59 N. H. 207; Collins 
v. Walker, 45 N. H. 437. 

N. Y.—Beers v. Shannon, 73 N. Y. 
292 (failure, by omission of word 
“as” in title of action, of judgment 
to show whether it is for plaintiff in 
individual or representative capac- 


ger v. Lansing, 64 N. Y. 417; Hack- 


or other amendable or curable errors or irregu- 


form, rendition, or entry of a 


judgment, order, or decree,®° or in the proceed- 


ett_v. Belden, 47 N. Y. 624; Winfield 
v. Potter, 38 N. Y. 67; Peo. v. Wolf, 
152 App. Div. 173, 136 NYS 465; Ull- 
man v. Tanner, 127 App. Div. 808, 111 
NYS 844; Peabody v. West, 119 App. 
Div. 103, 103 NYS 942; Levy v. La 
Fountain, 81 App. Div. 686 mem, 81 
NYS 468 [aff 178 N. Y. 557 mem, 70 
NE 1101 mem] (holding that where, 
in an action to foreclose a mechanic’s 
lien, a money judgment was erro- 
neously entered against one defen- 
dant, which was not authorized by 
the decision of the court, defendant’s 
remedy was by motion addressed to 
the special term to strike out the 
same, and not by appeal); Wither- 
bee v. Witherbee, 55 App. Div. 151, 
66 NYS 1039 (order directing receiver 
to turn over assets without direct- 
ing vouchers to be given therefor); 
Rosenthal v. Weir, 54 App. Div. 275, 
66 NYS 841 [aff 170 N. Y. 148, 63 
NE 65; 57“ RAY S274 eampbellnys 
Brock’s Commercial Agency, 38 App. 
Div. 137, 56 NYS 540; Cameron vy. 
New York Hl. R. Co., 88 App. Div. 
16, 56 NYS 304 [aff 23 Misc. 590, 52 
NYS 1036]; Seagrist v. Sigrist, 20 
App. Div, 336, 46 NYS 949; Goodwin 
v. Schreiber, 86 Hun 339, 33 NYS 
456 (failure of judgment to conform 
to verdict; motion to correct the 
proper remedy); Levis v. Burke, 51. 
Hun 71, 3 NYS 386 (judgment ren-’ 
\dered: contrary to stipulation; valid- 
ity of stipulation); Finck v. Man- 
nering, 46 Hun 323; Greenleaf v.- 
Brooklyn, etc., R. Co., 37 Hun 4385; 
Young v. Atwood, 5 Hun 234; Wal- 
bridge v. James, 4 Hun 793 [aff 66 
N. Y. 639 mem]; Dibble v. Camp, 60 
Barb. 150 (judgment entered on 
award of arbitrators); Sternberger v. 
Bernheimer, 56 7 ¥o> Super. 323i 
NYS 546 [aff 121 N. Y. 194, 24 NE 
311] (holding that, under Code Civ. 
Proc. § 1189, the duty of entering 
judgment upon a general verdict is 
upon the clerk, and that, where one 
of several defendants claims that a 
judgment entered against him alone 
should have been entered against 
him and another defendant jointly, 
his remedy is not by appeal from 
the judgment, but by motion to the 
court, and then by appeal from the 
order made on such motion); Caro 
v. Elevated R. Co, 48 N. Y. Super. 
544 (judgment not expressing intent 
of court); Whitford v. Panama R: 
Co., 16 N. Y. Super. 67 [aff 23 N. Y. 
465]; Forgotson v. Becker, 39 Misc 
813,. 81 NYS 321 (application for 
order opening default); Danella v. 
Paradise, 102 NYS 807 (holding that, 
where the clerk prematurely dis- 
charged a mechanic’s lien and lis 
pendens of record before receiving 
the undertaking required by the or- 
der of the court, the proper remedy 
was by motion to restore the same 
of record, and an appeal would not 
lie from the order); Hooker v. Roch- 
ester, 12 NYS 671 [aff 126 N. YW. 
635, 26 NE 1048, 4 Silv. A. 875, 20 
NYCivProe 189] (entry of judgment 
pursuant to order, without tlre proper 
findings, as required by Code Civ. 
Proc. § 972); Hoag v. Hatch, 3 NYS 
92, 16 NYCivProc 117 (judgment 
taken without notice); Cook yv. Mose- 
ley, 13 Wend. 277; Moody v. Vree- 
land, 9 Wend. 125. Compare Bank 
Coe aa ak v. Southerland, 3 Cow. 

Wash.—Ellis v. Moon, 40 Wash. 
114, 82 P 186 (judgment entered on 
the pleadings); Walton vy. Hartman, 
| 38 Wash. 34, 80 P 196 (irregularity 
in entering default judgment with- 
out notice to defendant); Pacific Sup- 
ply Co. v. Brand, 7 Wash. 357, 35 P 
72 (judgment dismissing action for 
plaintiff's failure to amend complaint 
within time fixed by order sustaining 
demurrer). 

W. Va.—Watson v. Wigginton, 28 
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ings,** or to obtain relief from a judgment: taken 
through mistake, inadvertence, or excusable neg- 
lect,°’ or against one who has not been served and 
has not appeared,** or from an injunction order ®® 
or the taxation or allowance of costs or attorney’s 
But appeal or error will le if the time for 
relief by motion in the lower court has expired, so 
that the party would otherwise be without remedy.°* 
c. Motions to Set Aside Verdict and for 

Motion to set aside the verdict or cor- 
rect the record, and not appeal or error, is the 


fees.°° 


[§ 69] 
New Trial. 
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481 (decree on bill taken as con- 
fessed; motion in lower court the 
proper remedy). 

[a] Resettlement of order.—That 
an order requiring an amended re- 
turn to a writ of certiorari was too 
broad should be corrected by a mo- 
tion for resettlement of the order, 
and not by appeal. Peo. v. Wolf, 152 
App. Div. 173, 1386 NYS 465. 

{b] Ex parte order.—The remedy 
against a judge’s ex parte order re- 
quiring a party to appear and submit 
to an examination is by motion to 
set it aside, and not by appeal. 
Campbell v. SBrock’s Commercial 
Agency, 38 App. Div. 137, 56 NYS 540. 

[ec] Mistake or misapprehension 
of facts by lower court see Phila- 
delphia v. Pennsylvania Co. for In- 
struction of Blind, 214 Pa. 138, 63 
A 420, 6 Ann@as 437 [aff 28. Pa. 
Super. 421] (holding that where there 
has been any misapprenension of 
facts by the superior court, on ap- 
peal from a judgment, through an 
error of counsel in presenting the 
case, the remedy is by application to 
the superior court, and not by ap- 
peal to the supreme court). 

{d] Uncertainty in decree.—Where 
a decree is so indefinite that defen- 
dants cannot know with reasonable 
certainty what they are prohibited 
from doing, their remedy is by way 
of application to the court rendering 
the decree to modify it, and not by 
writ of error. Boardman v. Meriden 
Britannia Co., 36 Conn. 207. 

[e] That a record of a judgment 
was signed by one who had no au- 
thority so to do cannot be corrected 
on writ of error, the proper remedy 
being by motion to set it aside. Cook 
v. Moseley, 13 Wend. (N._ Y.) 277; 
Moody v. Vreeland, 9 Wend. (N. Y.) 
1 


25. 

[f] Judgment in replevin suit.— 
The proper mode of correcting a 
judgment entered in a replevin suit, 
erroneous in that it is for the value 
of the property instead of for its 
possession, and, in case a delivery 
cannot be had, for its value, is by 
motion, and not by appeal. Young 
v. Atwood, 5 Hun (N. Y.) 234. 

{g] Judgment in = ejectment.— 
Where, in an action of ejectment to 
recover possession and for use and 
occupation of the premises, judgment 
is given for recovery of possession, 
and for a sum: stated to be as “‘dam- 
ages for withholding possession” 
this is an irregularity to be corrected 
on motion, and not an error review- 
able on exception. Cagger v. Lan- 

64 N. Y. 417. : 

[h] Judgment directing sale of 
land by receiver.—Where a convey- 
ance by a debtor is set aside as 
fraudulent, and judgment is entered 
directing a sale of the land by a re- 
ceiver, the error, if any, in direct- 
ing the sale, is not ground for ap- 
peal, but should be corrected by 
motion in the trial court. Cole v. 
Tyler, «65 oN Yd 

[i] Judgment entered on report 
of referee.—A motion in the court be- 
low to correct the judgment, and 
not appeal or error, is the proper 
remedy where the judgment entered 
on the report of a referee fails to 
conform to the report. Ingersoll v. 
Bostwick, 22 Y. 425 (where the 
referee directed judgment for return 
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of possession or for ascertained 
value, and the judgment was entered 
for the value only); Walbridge v. 


James, 4 Hun 793 [aff 66 N. Y. 6389 
mem]. 
86. La.—Oil City Ironworks v. 


Helican Oil, ete., Co., 115 La. °265, 38 
oo H.—Claggett v. Simes, 31 N. H. 


N. Y.—Peabody v. West, 119 App. 
Div. 103, 103 NYS 942; New York 
Bank Note Co. v. Hamilton Bank 
Note Engraving, etc., Co., 92 App. 
Div. 427, 87 NYS 200 [rev on other 
grounds 180 N. Y. 280, 73 NE 48]; 
Seagrist v. Sigrist, 20 App. Div. 336, 
46 NYS 949 (holding that where 
judgment is entered dismissing the 
complaint as to all defendants, some 
of whom were not served or did not 
appear, plaintiff’s remedy is by mo- 
tion to set aside the judgment for 
irregularity, and not by appeal); 
Peo. v. Alker, 12 Hun 88; Miller v. 
Porter, 17 HowPr 526. Compare 
Warner v. Tooker, 3 Cow. 386. 


Oh.—Kelly v. Collins, 11 Oh. 310. 
Or.—Jennings vy. Frazier, 46 Or. 
470, 80 P 1011. 
‘epee eeBRe v. McGinn, 14 Pa. 
[a] Irregularities in appointing 


arbitrators under the statute of 1836, 
or in their proceedings, when appar- 
ent on the record, may be corrected 
by writ of error, but not those which 
are made apparent by extrinsic proof, 
They can be corrected only by the 
court below. Taggart y. McGinn, 14 
Pa wo. ’ 

{b] Proceedings for appointment 
of receiver.—Under Acts (1898) No. 
159 p 812, relative to proceedings for 
the appointment of receivers for cor- 
porations, objections made to the 
proceedings which require the intro- 
duction of evidence to support them 
have to be made on motion to vacate 
the order of appointment, and not by 
appeal. Oil City Ironworks v. Peli- 
can Qil, ete, Co., 115 La. 265,95 3382S 

87. Johnston vy. Callahan, 146 Cal. 
212, 79 P 870 (holding that such re- 
lief should be obtained by applica- 
tion to the lower court, under Code 
Civ. Proc. § 473, and not by an ap- 
peal on the judgment roll, when every 
presumption is resolved in favor of 
the regularity of the proceedings un- 
less some defect is disclosed in the 
record). j 

[a] Motion to open default neces- 
sary; municipal court of New York 
see Kerr v. -Walter, 104 App. Div. 
45, 98 NYS 311; Chute Co. v. West- 
baynuben Mises Und, | <10id5 IN IASiar bende 
Steindler v. American Bonding Co., 
52 Mise. 114, 101 NYS 795; and in- 
fra § 449. 

88. Blue v. Poling, 68 W. Va. 547, 
70 SE 279 (holding that where de- 
fendant has not been served with 
process and has made no defense, 
and a decree has been erroneously 
pronounced against him, he cannot, 
before application to the circuit court 
to correct the error, under Code 
[1906] c 134 § 5, correct the error 
by appeal to the supreme court). 
And see supra § 67 note 81. 

89. Wells v. Wellsville, ete. R. 
Co., .12 App:, Div.. 47, 42. NYS; 4225 
(holding that a deféndant cannot ap- 
peal from an injunction order against 
him when such order reserves to 
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proper remedy where a verdict is entered'on the 
record different from the finding of the jury,*? 
where there is irregularity in discharging a jury 
before they have agreed on a verdict and in receiv- 
ing a verdict subsequently rendered,®* or where a 
verdict is rendered in disregard of instructions.®* 
In some states a party is not required to move in 
the lower court for a new trial before he can appeal 
from or sue out a writ of error to a final judgment 
or decree.®® But where a statute provides a remedy 
by motion for a new trial to correct errors or ir- 


him the right to move its vacation 
or modification, as he has not ex- 
hausted his remedy at special term). 

90. Jennings v. Frazier, 46 Or. 
470, 80 P 1011 (holding that failure 
to serve the cost bill on the unsuc- 
cessful party before taxing costs is 
no ground for a reversal, the rem- 
edy being a proceeding in the trial 
court to correct the taxation); In re 
Kirby, 10 S. D., 414, 73 NW 907, 39 
LRA 859 (holding that, where judg- 
ment has been entered against. a 
party for costs, and he claims that™ 
none should have been awarded, his 
remedy is by a motion to have the 
judgment itself modified, and not by 
an appeal from the taxation of 
costs); Kirby v. McCook County Cir. 
Ct., 10 S. D. 196, 72 NW 461; Beverly 
Dist. Bd. of Education v. Ward, 50- 
W. Va. 448, 40 SE 344 (holding that 
an ex parte order making allowances 
to an attorney for legal services out 
of funds in the control of the court 
is nonappealable; if erroneous, the 
proper remedy to correct it being by 
motion in the lower court). Compare 
Dilling v. Foster, 21 S. C 4, 

91. Maryland Fidelity, ete. Co. v. 
Schuchman, 189 Mo. 468, 88 SW 626 
(holding that under Rev. St. [1899] 
ec 8 art 9 § 795, providing that judg- 
ments shall. not be set aside for ir- 
regularity on motion unless such mo- 
tion shall be made within three years 
after the term at which judgment 
was rendered, the supreme court will 
not ordinarily, on writ of error, di- 
rect the correction of the judgment, 
if no steps to that end have been 
taken in the trial court, but will do 
so where the writ of error was sued 
out within one year after the judg- 
ment, and where at the time of hear- 
ing more than three years have 
elapsed after the term at which the 
judgment was rendered, so. that 
otherwise plaintiff in error would be 
without remedy). 

21 Wend. 


$2. Rhodes v. 
(Ne ¥.)219: 

White v. Calder, 35 N. Y. 183, 
33 HowPr 392. 

94. Reading, etc, R. Co. v. Bal- 
thaser, (12'6\ Pai 1, 417A) 513) 

95. Ark.—Union County v. Smith, 
34 Ark. 684. 

Cal.—State Nat. Bank wv. Ginty, 
108 Cal. 148, 41 P 38; Innis v. The 
Senator, 1 Cal. 459, 54 AmD 305. 

Conn.—Lippitt v. Bidwell, 87 Conn. 
608, 89 A 347 (holding that L. [1905] 
ce 62, providing for a new trial upon 
motion where the trial judge dies or 
otherwise becomes incapable of mak- 
ing a finding for the purpose of ap- - 
peal, does not make a proceeding 
thereunder exclusive, or prevent writ 
of error). 

Dak.—Pierre First Nat. Bank v. 
Comfort, 4 Dak. 167, 28 NW 855. 
bar ae neta v. Tuttle, 42 Iowa 

Kan.—Crawford v. Shaft, 46 Kan. 
704, 27 P 156; Stapleton v. Orr, 43 
Kan. 170, 23 P 109. 

Ky.—McAllister' v. Connecticut 
Mut. L. Ins. Co., 78 Ky. 531. 
Sareea v. Emberson, 79 Mo. 
Ss. D.—Dring v. St. Lawrence Tp., 
23. S. D. 624, 122 NW 664. 

Wash.—Littlejohn v. Miller, 5 
Wash. 399, 31 P 758; Tullis v. Shan- 
non, 3 Wash. 716, 29 P 449; Johnson 
v. Maxwell, 2 Wash. 482, 27 P 107%. 


Bunts, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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regularities, appeal or error will not generally lie 
where such a motion has not been made, or at all, 
according to the statute;°* and in some jurisdic- 
tions a motion for a new trial, and not appeal or 
error, has been held the proper remedy to correct 
error in the amount of a verdict °®? or judgment,°® 
where a verdict is against the evidence,®® for mis- 
take of the jury in allowing costs,! for refusal of 
the court to grant a jury trial,? or to discharge a 
jury during the trial,’ or generally in the case of 
errors in matters of practice only.* 
for a motion for a new trial to entitle a party to 
appeal or sue out a writ of errvur, or to’ preserve 
questions for review, will be fully treated in another 


place.® 


[$ 70] d. Motion or Petition for Rehearing. As 
a rule appeal or error will not he from a judgment 
or decree for errors or irregularities which may 
properly be corrected on petition or motion for a 


See infra § 849 et seq. 

[a] In Georgia, (1) where a case 
is submitted on both law and facts 
without the intervention of a jury, 
a party dissatisfied with the decision 
may move for a new trial, or may 
bring the case to the supreme court 
by direct bill of exceptions, under 
Civ. Code (1895) § 5527, relating to 
bills of exceptions; ‘and if he pur- 
sues the latter course the writ of 
error will not be dismissed, on the 
ground that a motion for new trial 
should have been made. Crumbley 
v. Brook, 135 Ga. 723, 70 SE_ 655. 
(2) To correct an error of a judge 
of the superior court at chambers, 
a bill of exceptions, and not a mo- 
tion for a new trial, is the appropri- 
ate remedy. Moreland v. Stephens, 
64 Ga. 289. 

e6. Ariz—McLean vy. Terr. 8 
Ariz. 195, 71 P 926 (judgment by 


. default rendered on service by pub- 


lication and without appearance by 
defendant). 

Ga.—Morgan v. Morgan, 15 Ga. 288. 

Ind.—Childers Vv. Jeffersonville 
First Nat. Bank, 147 Ind. 430, 46 
NE 825; Bowman v. Ely, 135 Ind. 
494, 35 NE 123. ; 

Nebr.—In, re Van Sciever, 42 Nebr. 
772, 60 NW 10387, 47 AmSR 730. 

N. Y.—Bennett v. Austin, 10 Hun 
451; Douglas v. Douglas, 5 Hun 140; 
Carpenter v. Beare, 4 Hun 509. 

Va.—Newberry v. Williams, 89 Va. 
298, 15 SE 865. 

Wyo.—Perkins v. Hoyt, 3 Wyo. 55, 
31 P 1046; Johns v. Adams, 2 Wyo. 
194. 
See infra § 849 et seq. 

[a] In Ohio, under a former stat- 
ute (1) a second trial of an issue of 
fact was provided for in certain 
eases in which a jury trial could be 
had, and, where a second trial might 
be so had, no appeal would lie. See 
Bugh v. Sturgeon, 41 .» St. 4025 
Brundridge v. Goodlove, 30 Oh. St. 
874; Dunn v. Kanmacher, 26 Oh. St. 
497; Maginnis v. Schwab, 24 Oh. St. 
336; Ladd v. James, 10 Oh. St. 437; 
Clifton v. Cincinnati, 5 Oh. Dec. (Re- 
print) 570, 3 CincLBul 272, 6 AmL 
Rec 687. (2) But in equitable cases 
in which there was no right to a 
jury trial the remedy was by appeal 
and not by second trial. See Avery 
v. Vansickle, 35 Oh. St. 270; Converse 
v. Hawkins, 31 Oh. St. 209; Sheeful 
vw. Murty, 30°Oh. St» 50; Rush’ .v. 
Rush, 29 Oh. St. 440; Ellsworth v. 
Holcomb, 28 Oh. St. 66; Rowland v. 
Entrekin, 27 Oh. St. 47; Reed v. Reed, 
25 Oh. St. 422; Jinks v. Langdon, 21 
Oh. St. 362; McCrory v. Parks, 18 
Oh. St. 1; Massie v. Stradford, 17 Oh. 
St. 596; Moore v. Feldswich, 7 Oh. 
Dec. (Reprint) 501, 3 CineLBul 557; 
Marks v. Goldmeyer, 5 Oh. Dec. (Re- 
print) 583, 6 AmLRec 758; Clippenger 
v. Ross, 2 Oh. Dee. (Reprint) 562, 3 
WestLMonth 645. . 

97. Ala.—Dudley vy. Linn, 52 Ala. 
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The necessity | answer.® 


pB Ohi]? Ber 


rehearing,® and an application for a rehearing is 
sometimes made the exclusive remedy by statute.’ 
[§ 71] e. Motion for Judgment. 
tion is dismissed as to some of defendants, but they 
obtain leave to file an amended answer, the fact that 
they fail to file such answer within the time allowed 
will not revive the original order of dismissal, since, 
by their voluntary appearance, they waive its bene- 
fits, and plaintiff’s remedy is not an appeal from 
the order but a motion for judgment for want of 


Where an ac- 


[§ 72] f. Motion to Set Aside Referee’s Report 
and for New Trial.° 
tions to a referee’s report, or to a judgment entered 


It has been held that objec- 


thereon, because of defects in the report or error 


653 tRiges) ve State eBank, 1 Ala. 
183; Abney v. Carter, 8 Ala. 715; 
Moore y. Bradford, 3 Ala. 550; Mc- 
Kenzie v. McColl, 3 Ala. 516; Evans 
v. Bridges, 4 Port. 348; Moore v. 
Coolidge, 1 Port. 280; Baldwin v. 
Stebbins, Minor 180. 

Ky.—Winn v. Young, 1 J. J. Marsh. 
51, 19 AmD 52: 

Mass.—Whitwell yv. Atkinson, 6 
Mass. 272. 
ie C.—Gourdin v. Read, 44 S. CG. L. 

Vt.—Arthurton v. Durkee, 2 D. 
Chipm. 20 

[a] Failure to allow interest.— 
Where, in debt on bond, the jury 
found for plaintiff on the general 
issue, and assessed damages for the 
sum due, not allowing interest, and 
he moved to enter up judgment, in- 
cluding the. interest, non obstante 
veredicto, which the court below re- 
fused to do, and from that decision 
he appealed, it was held that this 
decision should be affirmed, and that 
plaintiff's only remedy was to have 
moved for a new trial, because they 
allowed no_ interest. Gourdin  v. 
Read, 44 S. C. L. 217. 

[b] However, where plaintiffs had 
judgment in the United States cir- 
cuit court, and sued out a writ of 
error from the supreme court on the 
ground of the insufficiency of the 
damages, an objection that the 
proper remedy of plaintiffs was by 
motion for a new trial, and that the 
question made on the writ of error 
was substantially a motion for a 
new trial, was held not to be well 
founded, where the amount of dam- 
ages found by the jury was referred 
to only as showing that their ver- 
dict was controlled by the direction 
of the court. Tracy v. Swartwout, 
10 Pet. (U.<S.) 80,°9°t ed: 354; 

98. Whitwell v. Atkinson, 6 Mass. 
272;  Arthurton yv. Durkee, 2 D. 
Chipm. (Vt.) 20. 

99. Morrison v. Whiteside, 17 Md. 
452, 79 AmD 661; Fry v. Currie, 91 
N. C. 436. 

Le cApeariv. biler: 24. .Ni.. Janlan8t 2: 

2. Childers v. Jeffersonville First 
Nat. Bank, 147 Ind. 430, 46 NE 825. 

8. Evans v. Mengel, 3 Pa. 239. 

4. Lancaster v. Collins, 115 U. S. 
222% 6USCt (33j529) Th. “edn sis Day wv 
Woodworth, 13 How. (U. S.) 363, 14 
L. ed. 181. 

{a] Right to make closing argu- 
ment.—Whether plaintiff should be 
permitted to make the closing argu- 
ment to the jury as having the af- 
firmative is purely a question of 
practice, to be reviewed only by mo- 
tion for new trial in the trial court, 
and cannot be made the subject of 
a bill of exceptions or writ of error. 
Lancaster v. Collins, 115 U. S. 222, 6 
SCt 33, 29 L. ed. 373; Day v. Wood- 
worth, 13 How. (U. S.) 363, 14 L. ed. 


81. 
[b] Beception of evidence.—An 


or irregularity in the proceeding, must be made by 
motion to set aside the report and for a new trial.’° 

[§ 73] g. Sustaining Exceptions to Referee’s 
Report. On appeal from an order sustaining excep- 


appeal will not lie from an allow- 
ance of evidence in rebuttal and sur- 
rebuttal, which should have been in- 
troduced in chief, the remedy being 
by petition for’ a new trial. Dodge 
v. Goodell, 16 R. I. 48, 12 A 236. 

5. See infra § 849 et seq. 

6 Townsend v. Smith, 12 N. J. 
Eq. 350, 72 AmD 403 (holding that 


\ 


where a decree in equity by default .- 


is entered against a defendant whose 
absence is accidental his remedy is 
by a petition for a rehearing, not 
by an appeal); Peo. v. Steele, 2 Barb. 
(N. Y.) 554 (holding that the de- 
cision of the court at special térm 
awarding a peremptory mandamus 
could be carried on appeal to the 
court of appeals only after a rehear- 
ing in the general term upon a cer- 
tificate of a judge of the supreme 
court granting such rehearing); Her- 
bert v. Smith, 6 Lans. (N. Y.) 493 
(holding that a misunderstanding or 
mistake in regard to matters of 
agreement, upon argument of a mo- 
tion at special term, was not a sub- 
ject for review upon appeal to the 
general term, but should have been 
corrected by an application for a 
rehearing of the motion below, upon 
affidavits clearly pointing out the 
mistake); Sams v. Creager, 85 Tex. 
497, 22 SW 399. 

7. Sams v. Creager, 85 Tex. 497, 
22 SW 399 (holding that where the 
application to the supreme court for 
a writ of error shows that no mo- 
tion for rehearing was filed in the 
court of civil appeals within the 
time required by statute, and it is 
not shown that the failure to file 
the motion was due to accident or 
other cause than neglect of the ap- 
plicant, the application must be dis- 
missed); Barbee v. Pannill, 6 Gratt. 
(47 Va.) 442 (decree in equity in at- 
tachment against absent defendant); 
Platt v. Howland, 10 Leigh (37 Va.) 
507 (the same); Foland v. Brown- 
field, (W. Va.) 80 SE 359 (the same); 
Meadows v. Justice, 6 W. Va. 198 
(the same). See supra § 67 note 81. 

8. Gaines v. Cyrus, 23 Or. 4038, 31 
P 833. 

9. Error in judgment entered on 
report of referee see supra § 68 note 


851]. 

Children’s Home Assoc.  v. 
Hall, 47 N. J. L. 152 (holding that 
exceptions do not lie to the decision 
of the court on motion to confirm a 
referee’s report, but the remedy is 
by motion to set aside the report 
and grant a new trial); Runyon v. 
Hodges, 46 N. J. L. 359 (holding that 
the report of a consent referee under 
a general order of reference is in its 
nature a verdict, and that the rem- 
edy for illegal proceeding or er- 
roneous decision by the referee is by 
motion to set aside and for a new 
trial). But compare Donohoe _ vy. 
Champlin, 1 CodeRepNS (N. Y.) 138. 
(holding that a report of a referee 
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° 


tions to a referee’s report, a question as to whether, 
there was clerical error in the report cannot be con- 
sidered, since any such mistake should have been 


corrected in the lower court.!? 
[§ 74] 
Vobis. 


[§ 75] 


writ of error does not lie.** 
[§ 76] j. Supersedeas. 


application for equitable relief.1¢ 


dismissing a complaint on an issue 
of law is to be reviewed by appeal, 
and not by motion to set aside). 

11. New York Bank Note Co. vy. 
Hamilton Bank Note Engraving, etc., 
Co., 92. App. Div. ; 427,87  -NYS* 200 
[rev on other grounds 180 N. Y. 280, 
73 NE 48]. 

12. Calloway v. Nifong, 1 Mo. 223 
(holding that where one of two de- 
fendants died before a judgment ren- 
dered against both, the error could 
be corrected only in the court where 
the judgment was rendered by writ 
of error coram nobis); Davis v. 
Packard, 6 Wend. (N. Y.) 327. [rev 
on other grounds 7 Pet. (U..S.) 276, 
8 L. ed. 684] (holding that the court 
had no jurisdiction to reverse a 
judgment of the supreme court for 
error in fact, unless the question 
had first been examined and decided 
upon a writ of error coram vobis in 
that court). See Judgments [23 Cye 
883]. 

13. Johnson v. Harvey, 4 Mass. 
483; Hicks v. Murphy, 1 Miss. 66. 

14. Taylor v. Powers, 8 Ala. 285 
(holding that a writ of error would 
not lie to revise a forthcoming bond 
which had been returned forfeited, 
since, if it was too defective to sus- 
tain an her ete SAmeuaer might 
obtain a supersedeas). 

15. ay e Galian, v. May, 2 Black 
541, 17 L. ed. 281 (holding that no 
appeal would lie from an_ order 
awarding process to put one in pos- 
session of property, but the _ holder 
thereof, if he claimed any right to 
remain in possession, must bring a 
bill of injunction, on the final de- 
eision of which appeal would lie). 

Ala.—Taylor v. Powers, 3 Ala. 285 
(holding that a writ of error will not 
lie to revise a forthcoming bond 
which has been returned forfeited; 
but, if too defective to sustain an 
execution, defendant may obtain a 
supersedeas or, if the defect is un- 
available at law, he es apply toa 
court of equity for relief). 

Mie Hewerd v. Slagle, 52 Ill. 336 
(holding that a bill in chancery, and 
not an appeal, was the proper rem- 
edy for heirs dissatisfied with an 
order of the probate court approv- 
ing a settlement and discharging the 
administrators). ; 

La.—State v. Judge of Second Dist. 
Ct., 30 La. Ann. 233 (holding that 
the appropriate process to arrest an 
order of sale, rendered on a rule to 
show cause why property should not 
be sold, was the process of injunc- 
tion, not appeal). But compare Mc- 
Donough v. Zacharie, 3 La. 313. 

Tex.—Fisk v. Wilson, 15 Tex. 430 
(holding that where an administrator 
obtained an order to sell land as the 
property of his intestate, the real 
title being in another, injunction was 
the owner’s proper remedy, and not 
an appeal from the probate court). 

16. McClurg v. Schwartz, 87 Pa. 


h. Writ of Error Coram Nobis or Coram 
An appeal or writ of error does not he 
where the proper remedy for correction of the error 
is by writ of error coram nobis or coram vobis.’” 

i. Motion to Set Aside Execution. Where 
an execution is improperly issued by the court the 
proper remedy is by motion to set it aside, and a 


A writ of error will not 
lie where a supersedeas is the proper remedy.1+ 

[§ 77] 2. Existence of Remedy in Equity. In 
some cases the remedy of a party aggrieved by a 
judgment, order, or decree is not by appeal or error 
but by a suit im equity for an injunction ?° or other 
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precluded from 


inl —— a. ee 


[88 78-79 9 


[§ 78] 3. Existence of Other Remedy for Re- 
view '’—a. In General. 


A party is not necessarily 
an appeal or writ of error in a 


proper case beeause of the fact that he also has 


521 (holding that where a husband 
has executed a mortgage and suf- 
fered judgment thereon, with intent 
to defraud his wife of dower, a writ 
of error taken by the. wife on the 
court’s refusal to set aside the judg- 
ment is unavailing, the proper rem- 
edy being by petition to the equi- 
table power of the court to allow 
her to defend pro interesse suo 
against the mortgage); Tompkins v. 
Lillard, 2 Baxt (Tenn.) 397 (holding 
that, where judgment by motion is 
had in the chancery court on notes 
executed for land sold under its de- 
cree, objection to the enforcement 
of such notes must be taken by pe- 
tition in the cause or by original 
bill, and not upon appeal from the 
judgment on the notes); Foland vy. 
Brownfield, (W. Va.) 80 SE 359 (non- 
Residents. And see supra § 67 note 


17. Pendency of another proceed- 
ing see supra § 55 et seq. 

Election of remedies see infra § 
86 et seq. 

Right to different remedies in same 
case and election see infra § 86 et 
seq. 

18. Baier v. Schermerhorn, 96 
Wis. 372, 71 NW 600 (holding that a 
writ of error would not be dis- 
missed, merely because plaintiff in 
error had another remedy, by ap- 
peal and _ certificate of the trial 
judge, under L. [18951 ¢ 215). And 
see Monger v. New Era Assoce., 145 
iiek: 683, 108 NW 1111. See infra § 


Election of remedies see infra § 
86 et seq. 

19. See the cases 
following sections. 


cited in the 
And see infra 


Whether appeal or writ of error is 
the proper remedy see supra §§ 4 et 
seq, 28 et seq. 4 

Bill of exceptions or error, appeal, 
etc. see supra § 44._ 

20. When mandamus will or will 
not lie see Mandamus [26 Cye 173, 
177, 188 et seq]. 

21. U. S.—Collin County Nat. 
Bank v. Hughes, 152 Fed. 414, 81 
CCA 556 [reh den 155 Fed. 389, 88 


CCA 661]. 

Ala.—Ex p. Jones, 168 Ala. 183, 53 
S 261; Steele v. Donehoo, 116 Ala. 
566, 22 S 896; Ex p, Fechheimer, 103 
Ala. 154, 15 S 647; Truss vy. Birming- 
ham;s,etes;iaRip.Coli296 cAlawsn6, ALS 
454; Ex p. Sayre, 95 Ala. 288, 11 S 
378; Cochran vy. Miller, 74 Ala. 50; 
Heflin v. Rock Mills Mfg., .ete., Co., 
58 Ala. 613; Fuller v. Boggs, 49 Ala. 
167; Broyles v. Maddox, 43 Ala. 357; 
Shadden v. Sterling, 23 Ala. 518; Ex 
p. Berg, 14 Ala. 516; Hudson v. Daily, 
13 Ala. 722; Gee v. Alabama L. Ins., 
ete., Co., 13 Ala. 579; Stephenson v. 
Mansony, 4 Ala. 317. 

Cal.—Estudillo v. Southern Cali- 
fornia Security L. & T. Co., 158 Cal. 
66, 109 P 884; Whipple v. Hopkins, 


another remedy for review;1§ but it is otherwise, of 
course, if he has another remedy for review which 
is by statute or common law the exclusively appro- 
priate remedy for correction of the errors or irregu- 
larities complained of.1? 
[$ 79] .b. Mandamus.?° 
which the proper remedy of a party aggrieved by a 
judgment, order, 
is by application for a writ of mandamus to compel 
proper action, and not by appeal or writ of error.?* 
It has been so held, for example, in the case of er- 
roneous refusal or omission of the court or judge to 
grant or hear an appeal or supersedeas;?? to settle 
or sign a bill of exceptions or case made,?* or a 


There are some cases in 


or other action of a court or judge 


119 Cal. 349, 51 P 535; In re Herte- 
man, ,73.-Cal., 545, 15°P 3421. 

Conn.—McNamara v. McDonald, 69 
Conn. 484, 38 A 54, 61 AmSR 48. 

D. C.—Robertson vy. Southerland, 
22 App. 595. 

Ga.—Akerman v. Ford, 116 Ga. 473, 
42 SE 777. 

Il1.—Sub-Dist. No. 6 Comrs. v. Mc- 
Nulta, 242 Ill. 461, 90 NE 223; Hulett 
v. Ames, 74 Ill. 253. : 

Kan.—North yv. Moore, 8 Kan. 143. 

Mich.—Peo. v. Judge St. Clair Cir., 
31 Mich. 456; Worth v. Hand, 30 
Mich. 264. ‘ 

Mo.—Tetherow v. Grundy County 
Ct.;° 9: Mo. 118. 

N. J.—Budd v. Crea, 6 N. J. L. 370. 
N. M.—Gutierrez v. Terr., 13 N. M. 
380579. P. 299. 

N. Y.—Hayes v. Consolidated Gas 
Co., 143 N. Y. 641, 37 NE 648; Mat- 
ter of Nottingham, 88 Hun 443, 34 


NYS 404. 
te eee v. Cappeller, 37 Oh. St. 
Tex.—Kruegel v. Williams, (Civ. 
A.) 158 SW 1052. 
Va.—Alexandria County vy. Alex- 


andria, 95 Va. 469, 28 SE 882; Cowan 
v. Doddridge, 22 Gratt. (63 Va.) 458; 


Delaney v. Goddin, 12 Gratt. (53 
Va.) 266. 
[a] The mere refusal of a judge 


or court to take any action is not 
ordinarily appealable, the remedy in 
such .case being by mandamus. 
Greehn v. Shumway, 73 Cal. 2638, 14 
P 863; McIntyre v. Gettings, 15 B. 
Mon. (Ky.) 172; Craddock v. Crog- 
han, Ky. Dec. 100; Mayall v. Burke, 
10 Minn. 285; Ladue v. Spalding, 17 
Mo. 159; Astor v. Chambers, 1 oO. 
191; Maxwell v. Caldwell, 72 N. Cc. 
450; Hudson’s App., 27 Pa. 46, 67 
AmD 445; Evans v. Clover, 1 Grant 
(Pa.) 164; and other cases infra this 


section. And see generally Manda- 
mus. 
22. U. S.—Ex p. South, ete, Ala- 
Hee R. §Co4 95) UreS..1221, 24. eds 
Ala.—Ex p. Walker, 54 Ala. 577. 


PR ae v. Ragsdale, 36 Ark. 
CGonn.—Williams v. Cleaveland, 76 


Conn. 426, 56 A 850. 
N. M.—Atchison, ete, R. Co. v. 
Citizens’. Tract., ete., Co., 16 N. M. 


168, 113 P 813; Albright v. Terr., 13 
N. M. 64, 79° P 719, 11 AnnCas 1165: 
Ra ae v. Terr., 13 N. M. 30, 79 P 

See also infra §§ 1131, 1132, 1410. 

23. Cal.—Whipple v. Hopkins, 119 
Cal. 349, 51 P 535; In re Herteman, 73 
Cal. 545, 15 P 121; Miller v. Ameri- 
cam? Cent; Insi'Co., 20 Cal.2A Py 271.683 
P 289. 

Ga.—Akerman y. Ford, 116 Ga. 473, 
42 SE 777 (holding that where, in 
a quo warranto case, the trial judge 
rendered a judgment against the pe- 
titioner, containing a recital touch- 
ing an agreement between counsel, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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statement to be used on a motion for a new trial ;*4 
to file a memorandum required by law;”> to allow 
plaintiff a preference on the trial calendar to which 
he is entitled;2® to make a decree of distribution ;?" 
reinstate, or hear a 
cause 78 or appeal;?® to permit the introduction of 
evidence ;°° to vacate or set aside a void order;** 
to record the report of a county officer in regard to 


to assume jurisdiction of, 


and afterward set aside this judg- 
ment on the ground that a. dispute 
had arisen as to the terms of the 
agreement, and proceeded to hear 
the case and render another judg- 
ment against the petitioner, even if 
the setting aside of the first judg- 
ment were error prejudicial to peti- 
tioner, his remedy to review the de- 
cision was to apply for a mandamus 
to compel the judge to sign a bill of 
exceptions to the first judgment, in 
the event of his refusal to do so). 

Jll.— Hulett v. Ames, 74 Ill. 253. 

Kan.—North v. Moore, 8 Kan. 143. 

Minn.—Richardson v. Rogers, 37 
aunt. 461, 35 NW 270. 

J.—Budd vy. Crea, GreNig eu. 

370. ‘(holding that, where the judge 
refuses to allow all the evidence 
which has been given in a cause to 
be inserted in a bill of exceptions, 
it cannot be taken advantage of by 
writ of error). 

24. Estudillo v. Southern Califor- 
nia pgs es L. & T. Co., 158 Cal. 66, 


109 P 884 
25. McNamara. v. McDonald, 69 
Conn. 484, 38 A 54, 61 AmSR 48 


(holding that the omission of the 
court to file a memorandum, in com- 
pliance with Pub. Acts [1895] ¢ 155 

528, stating on which of the 
grounds of demurrer specified its de- 
cision was based, is not ground for 
appeal, the remedy being, where 
necessary, by application for. ap- 
propriate process from the appellate 
court to enforce the duty). 

26. Hayes v. Consolidated Gas Co., 

143 N. Y. 641, 37 NE 648. 
. 27, Matter of Nottingham, 88 Hun 
443, 34 NYS 404 (holding that where 
the surrogate, of his own motion, 
improperly refuses to make a decree 
of distribution, the remedy is not by 
appeal but by mandamus). 

28. Collin County Nat. Bank v. 
Hughes, 152 Fed. 414, 81 CCA 556 
[reh den 155 Fed. 389, 83 CCA 661]; 
Steele v. Donehoo, 116 Ala. 566, 22 S 
896 (holding that where the probate 
court, having jurisdiction of the final 
settlement of the administration of 
an estate, upon its appearing that 
the administrator had filed a bill to 
remove the administration and set- 
tlement into the chancery court, 
made an order that further consid- 
eration of the cause be suspended to 
await the action of the chancery 
eourt, such order was not appealable, 
mandamus being the remedy); Shad- 
den v. Sterling, 23 Ala. 518 (holding 
that a writ of error does not lie from 
the refusal of a probate judge to 
proceed with the settlement of the 
accounts of an administrator of an 
insolvent estate, to which he had 
been cited by a creditor, and his dis- 
missal of the citation; if the judge 
improperly dismisses the citation, 
and refuses to proceed, mandamus 
lies to compel his action); Stephen- 
son v. Mansony, 4.Ala. 317 (holding 
that a writ of error will not lie from 
an order adjudging that a previous 
order has been complied with, and 
to strike the case from the docket, 
the remedy being by mandamus); 
Alexandria County v. Alexandria, 95 
Va. 469, 28 SH 882: Cowan v. Dod- 
dridge, 92 Gratt. (63 Va.) 458 (hold- 
ing mandamus, and not appeal, to 
be the proper remedy where the cir- 
cuit court refuses. to rehear and de- 
cide a case remanded from the court 
of appeals). 

29. Robertson v. Southerland, 22 
App. (D. C.) 595 (holding that the 
court of appeals would not enter- 
tain an appeal from an order of the 


‘aside or 


APPEAL AND ERROR 


supreme court of the District of 
Columbia dismissing an appeal from 
an order of a justice of the peace 
quashing an attachment before 
judgment to enforce a_landlord’s 
tacit lien for rent on his tenant’s 
goods, on the ground that the order 
was not a final one, and therefore 
not appealable, and remanding the 
cause for further proceedings be- 
fore the justice, the proper remedy 
of the appellant, if the order was 


final, and therefore an appealable 
one, being through mandamus. to 
compel a hearing in the supreme 
court). 


30. Ex p. Jones, 168 Ala. 183, 53 
S 261 (holding that in a suit for di- 
vorce, where the court refused to 
permit respondent to adduce_ evi- 
dence showing, in order to defeat the 
petition for alimony pendente lite, 
that petitioner and he had never 
been married, respondent’s remedy 
was by a writ of mandamus). 

81. Cochran vy. Miller, 74 Ala. 50 
(holding that, if a chancellor sets 
modifies at a subsequent 
term a final decree of a former term, 
the remedy is by mandamus, and not 
by appeal); Fuller v. Boggs, 49 Ala. 
127; Broyles v. Maddox, 43 Ala. 357. 

32. Delaney v. Goddin, 12 Gratt. 
(53 Va.) 266. 

Boren 


S.—Collin County Nat. 
Bank v. Hughes, 152 Fed. 414, 81 
CCA 556 [reh den 155 Fed. 389, 83 


CCA 661] (holding that a writ of 
mandamus is, and a writ of error is 
not, the proper remedy for the re- 
fusal of a circuit court to prescribe 
the method and direct the service of 
a writ of scire facias, and also for 
its refusal after sufficient service to 
take jurisdiction of and decide the 
issues presented by the writ). 
Ala.—Heflin v. Rock Mills Mfg., 
etc., Co., 58 Ala. 613 (erroneous in- 
terlocutory rulings in a suit by pe- 
tition for rehearing); Ex p: Berg, 14 


Ala. 516 (revocation of license by | 


county court). 

11l.—Sub-Dist. No. 6 Comrs. v. Mc- 
Nulta, 242 Tl. 461, 90 NE 223 (hold- 
ing that an order striking an appeal 
bond from the files in proceedings 
for the classification of land in a 
drainage district is not a final judg- 
ment, subject to review on writ of 
error or appeal, the remedy of plain- 
tiff in error being mandamus). 

Mich.—Worth v. Hand, 380 Mich. 
264 (to determine validity of notice 
of trial; mandamus, and not writ of 
error, the proper remedy). 

Mo.—Tetherow v. Grundy County 
Ct., 9 Mo. 118 (appointment of com- 
missioners by county court to locate 
permanent seat of justice). 

fa] Order on motion to discharge 
injunction.—Code § 3613, authoriz- 
ing appeals from all interlocutory 
orders sustaining or dissolving in- 
junctions, does not authorize an ap- 
peal from an order made on motion 
to discharge an injunction, the aad 
edy being by mandamus. Ex 
Fechheimer, 103 Ala. 154, 15 S 647: 
Ex p. Sayre, 95» Adar 288,11 -S “378. 

[b] Order setting aside default.— 
The act of Febr. 16, 1891, providing 
for an appeal from decisions grant- 
ing or refusing ‘new trials,’ does 
not authorize an appeal from an or- 
der setting aside a default, the rem- 
edy in such case being by mandamus 
or other writ. Truss v. Birmingham, 
ete., R. Co., 96 Ala. 316, 11. S 454. 

[ec] Appointment of clerk pro 
tem.—Where, in an action against 
the clerk, the court refuses to grant 
a motion to appoint a clerk pro tem, 


(109: La. 92, 33 S 


‘ment 
‘record for want of jurisdiction over 


| view the motion). 


| Corp. v. Boston, 


(BCs: 339 


land sold for taxes;?? and in many other ‘cases.°* 
But where a final judgment or order has been ren- 
dered or made and the case is otherwise a proper 
one for appeal or writ of error, such remedy for 
review is not precluded by the fact that mandamus 
might also lie.** 
been held that appeal or writ of error, and not 
mandamus, is the proper remedy.*° 


And in many other cases it has 


plaintiff’s remedy is by mandamus, 
and not by appeal. Kruegel v. Wil- 
liams, (Tex. Civ. A.) 158 SW 1052. 

{d] Ex parte appointment of re- 
ceiver and injunction.—The appoint- 
ment, ex parte, of a receiver to man- 
age the corporate business and the 
granting of an injunction in like 
manner on an interlocutory ex parte 
application, whereby control of the 
business is taken from the directors, 
are more than irregular, and are ab- 
solutely void, as entirely beyond the 
power of the court, and are such an 
abuse aS may be. corrected by man- 
damus, and not necessarily by ap- 
peal. Peo. v. Judge St. Clair Cir., 31 
‘Mich. 456. 

[e] Befusal of writ of mandamus. 
—AIn Ohio the refusal to allow an al- 
iternative writ of mandamus is not 
reviewable on error, the remedy be- 
ing by application to the appellate 
court for the writ. State v. Cappel- 
ler, 37 Oh. St. .121. 

[f] Ministerial duty.—Where a 
‘ministerial duty devolved upon the 
county court, but that court, under- 


itaking to act judicially in the mat- 


ter, did not perform the duty but 
gave judgment against the party 
moving such performance, it was held 
that the proper mode of testing the 
correctness of the action of the court 
was not by writ of error or super- 
sedeas, but by mandamus. Delaney 
v. Goddin, 12 Gratt. (53: Va.) 266. 
34. Metropolitan Bank v. Blaise, 
95; Monger v. New 
Hra Assoc., 145 Mich. 683, 108 NW 
1111 (holding that where a judg- 
is void on the face of the 


defendant, and a motion is made to 
quash the affidavit of service and 


|}overruled, defendant may bring a 
|'writ of error to reverse the judg- 
}ment, and 


it is not necessary for 
him to proceed by mandamus to re- 
See infra § 86. 

35. Ex p. Brown, 116 U. S. 401, 6 
SCt 387, 29 L. ed. 676; Nashua, etce., 
ete., Corp., 51 Fed. 
929, 2 CCA 542; Ex p. Hendree, 49 
Ala. 360; Peo. v. Pratt, 28 Cal. 166, 
87 AmD 110; State v. Engleman, 45 
Mo. 27 (withholding of transcript by 
clerk in pursuance of an illegal or- 
der of the court). See also Manda- 
mus [26 Cye 173, 177, 188 et seq]. 

[a] Appeal, and not mandamus, 
is the proper method to review an 
order of the circuit court on a bill 
to foreclose a mortgage ascertaining, 
for the purpose of executing a man- 
date from the supreme court, the 
amount of interest due on the mort- 
gage, directing payment within one 
year, and providing for an order of 
sale in default of payment. Mil- 
waukee, ete, R. Co. v. Soutter, 2 
Wall. (U. S.) 440, 17 L. ed. 860. 

{b] Judgment of dismissal.—(1) 
Appeal, and not mandamus, is the 
proper remedy to reverse a judg- 
ment of the circuit court, impro- 
perly dismissing a cause on account 
of plaintiff's failure to pay the costs, 
pursuant to the terms of an order 
of continuance made at a former 
term. Ex p. Hendree, 49 Ala. 360. 
(2) And in an action in a district 
court, where an inquest was taken 
for default in appearance by defend- 
ant, and the justice dismissed the 
complaint, it was held that the rem-: 
edy was by appeal, and not by man- 
damus. Katz v. Diamond, 16 Mise. 577, 
38 NYS 766. (3) And where the su- 
preme court of a territory had enter- 
tained jurisdiction of a cause, but dis- 
missed it because errors were not 
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[§ 80] c. Prohibition.®® In 


error or appeal.*? 
[§ 81] d. Certiorari.*® 


tain a review by certiorari.*® 


some cases the 
proper remedy is by writ of prohibition, and not by 


A party may sometimes 
appeal or sue out a writ of error to reverse a judg- 
ment, order, or decree, although he might also ob- 
But in some eases, 
either at common law or under the statutes in par- 
ticular jurisdictions, certiorari is the only proper 


APPEAL AND ERROR 


: ee oe i eae a 
[$§ 80-81. 


lie,#? while in others the remedy is either by appeal 
or writ of error, and not by certiorari.*+ 


And in 


some of the New England states the remedy for re- 


remedy, and an appeal or writ of error will not 


assigned in accordance with the rules 
of practice applicable to that form 
of action, it was held that the judg- 
ment could be reviewed only by writ 
of error or appeal, and that manda- 
mus would not lie. Ex p. Brown, 
116 U. S. 401, 6 SCt 387, 29 L. ed. 
676. 4 

[ec] Denial of motion for dismis- 
sal. Where plaintiff moves for a 
judgment of dismissal at his costs, 
and the motion is denied by the 
court, the remedy is by appeal, and 
not by mandamus. Peo. v. Pratt, 
28 Cal. 166, 87 AmD 110. / 

{d] Dismissal of appeal from jus- 
tice.—Error, rather than mandamus, 
lies to review the action of the cir- 
cuit court in dismissing an appeal 
from justice’s court, the error being 
disclosed on the _ record. Stall v. 
Diamond, 37 Mich. 429. 

36. When prohibition is or is not 
the proper remedy see Prohibition 
[32 Cye 596]. 

87. Drew v. Creditors, 49 La. Ann. 
1641, 22 S 956 (holding that, where, 
in answer to a rule for contempt for 
failing to obey an order of court, a 
party unsuccessfully contends that 
a devolutive appeal taken by him 
from such order suspended its op- 
eration, and deprives the court of 
jurisdiction to enforce it, his rem- 
edy to review the contempt proceed- 
ing is by certiorari and prohibition, 
and he cannot purge himself of con- 
tempt by obeying the order, and then 
appeal); State v. Bowerman, 40 Mo. 
A. 576 (holding that a judgment of 
a lower court denying a writ of pro- 
hibition is not appealable, the rem- 
edy being to apply to any. other court 
having power to issue it). ‘ 

38. When certiorari is or is not 
the proper remedy see Certiorari [6 

7e°130))- : 
ge) Carnall v. Crawford County, 
11 Ark. 604; Dowdle v. Stein, 99 Ga. 
661, 26 SE 53 (holding that, although 
only questions of law may be in- 
volved, one against whom a_ judg- 
ment for more than fifty dollars is 
rendered in a county court may ap- 
peal to the superior court under 
Code §§ 286, 3610a, expressly giving 
him that right, and he need not pro- 
ceed by certiorari); Brown v. Rob- 
inson, 91 Ga. 275, 18 SE 156 (holding 
that under Code §§ 286, 3610a, where 
the parties are at issue in a county 
eourt on the declaration and plea in 
an action involving more than fifty 
dollars, the losing party is entitled 
to appeal to the superior court from 
the final judgment rendered against 
him, irrespective of whether or not 
certiorari could be brought). But 
compare Gartner v. Cohen, 51 N. J. 
L. 125, 16 A 684 (holding that Suppl. 
Revision, p 263 [Act (1882) § 13], 
providing that the final decision of a 
district court, when the ‘amount in 
controversy is more than two hun- 
dred dollars, “may be removed to the 
Supreme Court by certiorari,” did 
not give the option of an appeal to 
the common pleas). Compare also 
infra § 86. 

40. U. S.—Campbell v. Strong, 4 
F. Cas. No. 2.367b, Hempst. 195 (for 
allowance against executor or ad- 
" ministrator). 

Ala.—McCulley v. Cunningham, 96 
Ala. 583, 11 S 694 (proceedings be- 
fore probate judge for erection of 
milldam); Bryant v. Stearns, 16 Ala. 
302; Stout v. Ward, 10 Ala. 628 (rem- 
edy of creditor whose claim is re- 


jected at the final settlement of an 
insolvent estate of a deceased per- 
son, and who cannot appeal because 
not a party to the final decree); 
Harle v. Juzan, 7 Ala. 474 (holding 
that where one was not a party to a 
proceeding in the county court upon 
a petition for the admeasurement of 
dower, in order to reverse the judg- 
ment he should remove it by certi- 
orari into the circuit court). 

Ark.—Ex p. Couch, 14 Ark. 337 (re- 
view by circuit courts of judgments 
or orders of county courts, no other 
mode of review being provided by 
statute). 

Ga.—Rigell v. Sirmans, 123 Ga. 
455, 51 SE 381 (proceeding in county 
court to eject an intruder); Glover v. 
Lumpkin, 99 Ga. 174, 25 SE 179 
(holding that where, on the trial of 
a money rule against a bailiff of a 
county court, no evidence was intro- 
duced, and nothing ,was adjudicated 
except that his answer was _ insuffi- 
cient to discharge him, he could not, 
by an appeal to the superior court, 
review a judgment of the county 
court making the rule absolute, cer- 
tiorari being the remedy); Small v. 
Sparks, 69 Ga. 745 (dismissal of case 
on demurrer reviewed by certiorari 
and not by appeal). 

Iowa.—Bloomington First Cong. 
Church v. Muscatine, 2 Iowa 69 
(holding that an order punishing for 
contempt of court in violating an in- 
junction is not a chancery proceed- 
ing and no appeal therefrom will 
lie, the remedy being by certiorari). 

La.—Drew v. His Creditors, 49 La. 
Ann. 1641, 22 S 956 (contempt pro- 
ceeding; certiorari and prohibition). 

Md.—Bradford v. Richardson, 3 
Harr. & M. 348 (orphans court). 

Mich.—Townsend v. Tudor, 41 
Mich. 263, 1 NW 1050 (holding that 
entry of judgment in the circuit 
court upon a transcript from a jus- 
tice of the peace is not reviewable 
on writ of error, nor is a decision of 
the circuit court upon the mere mo- 
tion to vacate such judgment; but 
the remedy, if any, is by certiorari). 

N. J.—Corbett v. Madison Y. M. 
Cy ALS N, Sas 126, 404,45 297, (Same 
as next case); Trimmer v. Bonnell, 
65 N. J. L. 66, 46 A 768 (to review a 
judgment of the common pleas on 
appeal from the court for the trial 
of small causes); Tenbrook vy. Mc- 
Colm, 10 N.- J... L. 333 (decree of 
orphans court revoking letters of 
guardianship). 

N. Y.—MclIntyre vy. Hernandez, 7 
AbbPrNS 214, 39 HowPr 121 (sum- 
mary proceedings to dispossess ten- 
ant); Freeman v. Ogden, 17 AbbPr 
326 note [aff 40 N. Y. 105] (summary 
proceedings to recover possession of 


land). 
N. C.—Smith v. Cheek, 50 N.°C. 


213. 

Oh.—Walpole v. Ink, 9 Oh. 142; 
Masterson v. Beasley, 8 Oh. 301; 
Street v. Francis, 3 Oh. 277. 

Pa.—Spencer v. Bloom, 149 Pa. 
106, 24 A 185 (holding that on ap- 
peal from a judgment of the court 
of common pleas quashing a writ of 
attachment issued by a justice of the 
peace, for want of jurisdiction in 
the justice by reason of the insuffi- 
ciency of the affidavit for the at- 
tachment, mere irregularities cannot 
be taken advantage of, the remedy 
in such cases being by certiorari); 
Com. v. Bird, 144 Pa. 194, 22 A 877 
(holding that appeal will not lie 


view is by certiorari in some cases and by bill of 
exceptions in others.4? Generally, when a new juris- 
diction is created by statute, authorizing a proceed- 
ing not known to the common law, error will not 
lie unless authorized by the statute, but the proper 
remedy, if any, is certiorari.*? 


from an order refusing to strike off 
the forfeiture of a recognizance and 
bail, the remedy being only by certi- 
orari); Rand v. King, 134 Pa. 641, 
19 A 806 (holding that since an or- 
der striking off an entry of satis- 
faction of a judgment was not a 
final order, writ of error would not 
lie, and since it was a decree in 
equity, appeal would not lie, and 
therefore it could only be reviewed 
by a proceeding in the nature of a 
writ of certiorari); Wetherald v. 
Shupe, 109 Pa. 389, 2 A 220; Walker’s 
Appeal, 2 Dall. 190, 1 L. ed. 344 (de- 
cree of orphans court); Haines Tp. 
v. Penn Tp., 1 AmLJNS 26. Com- 
pare Walker Tp. v. West Buffalo Tp., 
11 Pa. 95 (holding that an appeal 
from the decree of sessions, respect- 
ing the expenses of keeping a pauper, 
would not be quashed on the ground 
that certiorari was the proper form 
of remedy, upon application made 
after the term at which the appeal 
was filed; especially where the stat- 
ute forbade the court to regard 
form, and enjoined it to determine 
every question under that statute on 
its truth and merits). 

een Pe ae v. Houghton, 11 Vt. 


See also supra §§ 22-24. 

41. Ala—Harris v. Clapp, Minor 
328 (in suit commenced by original 
attachment). 

Mass.—Ball v. Brigham, 5 Mass. 
406 (holding that the court will not 
sustain a writ of error or an appeal 
in cases where a certiorari is the 
proper remedy for the party ag- 
grieved). 

Mich.—Brown v. Forsche, 43 Mich. 
492, 5 NW 1011 (holding that where 
suit is brought in the probate court 
for the allowance of a claim against 
an estate, and the administrator ap- 
peals therefrom to the circuit court 
where the issue is plene adminis- 
travit, and a trial is had as in an 
original suit, a writ of error, rather 
than certiorari, is the proper remedy 
for removal to the supreme court); 
Parker v. Copland, 4 Mich. 528. 

N. J.—Gartner v. Cohen, 51 N. J. 


L. 125, 16 A 684. 

N. Y.—Peo. v. Feitner, 65 App. 
Div. 224, 72 NYS 641 (holding that 
where the court is without jurisdic- 
tion to award a writ of certiorari to 
review a tax assessment for want 
of the proper preliminary steps, an 
appeal will lie from an order of 
reference thereon). 

See also supra §§ 22-24. 
42. In re Banks, 29 Me. 288; Me- 
Managil v. Ross, 20 Pick. (Mass.) 99. 

When bill of exceptions is the 
proper remedy see supra § 44. 

43. U. S.—Campbell v. Strong, 4 
F. Cas. No. 2.367b, Hempst. 195. 

Ala.—McCulley v. Cunningham, 96 
Ala. 583, 11 S 694; Bryant v. Stearns, 
16 Ala. 302 (proceeding under statute 
for partition); Earle v. Juzan, 7 Ala. 
474; Ex p. Tarlton, 2 Ala. 35. 

Ark.—Ex p. Couch, 14 Ark. 387. 

Pa.—Wetherald v. Shupe, 109 Pa. 
389, 2 A 220 (holding that as pro- 
ceedings in attachment were purely 
statutory and contrary to the com- 
mon law, they must be reviewed bay 
certiorari and not on writ of error). 

Vt.—Beckwith vy. Houghton, 11 Vt. 
602 (holding that, as a writ of error 
will not lie to correct the proceed- 
ings of a court of record in summary 
matters, where the jurisdiction is not 
exercised according to the course 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


A 832. 


Lovell v. Kelley, 48 Me. 263. 


§§ 82-86] 


[§ 82] e. Bill, Petition, or Writ of Review.** 
Where, under the statute, the proper remedy for 
review is by bill, petition, or writ of review, a party 
cannot appeal or sue out a writ of error,*® unless 


the remedies are concurrent.*® 


[§ 83] f. Audita Querela. 


er appeal will not lie.4§ 
[§ 84] g. Habeas Corpus.* 


of the common law but is a special 
and summary jurisdiction, to be ex- 
ercised differently from the course 
of common law, for any error com- 
mitted by the court in such sum- 
mary proceedings the party ag- 
grieved must take his redress by cer- 
tiorari or mandamus or some mode 
other than a writ of error). 

See also supra §§ 18, 22 et seq. 

44. When bill of review _ is the 
ee remedy see Hquity [16 Cyc 


When petition or writ of review is 
the proper remedy see Review [34 
Cyc 1695]. 

45. Lovell v. Kelley, 48 Me. 263; 
Starbird v. Eaton, 42 Me. 569; Moun- 
tain v. Multnomah County, 8 Or. 
eee? McClelland v. Moore, 48 Tex. 


[a] For example, (1) in Maine it 
has been held that it is no ground 
of reversal on writ of error, that at 
the time of the service on defendant 
he was absent fromw. the state, and 
had no actual notice of the suit, and 
did not return until after judgment, 
the remedy being by writ of review. 
Contra 
in Massachusetts see infra note 46. 
(2) Where judgment is rendered on 
default, defendant’s remedy is by 
petition for review, and not by writ 
of error, if he would deny the facts 
declared. Hanson v. Wood, (Me.) 6 
(3) And a writ of review 
and not error is the remedy for a 
mistake in the computation of in- 
terest; or of the amount of the judg- 
ment. Lovell y. Kelley, supra; Star- 
bird v. Eaton, 42 Me. 569. (4) So, 
in Oregon it was held that the action 
of the county court in refusing to 
comply with Mise. L. p 668 § 19, re- 
quiring provision for an armory and 
arvmorer and for an audit of the 
monthly expense therefor,- was, un- 
der Code § 875, a subject for a writ 
of review, and not of appeal. Moun- 
tain v. Multnomah County, 8 Or. 470. 
(5) And in Texas, where both parties 
to an action died - before judgment 
was entered and the fact did not ap- 
pear of record, it was held that re- 
lief could not be had by appeal or 
writ of error, but the remedy was 
by bill of review or motion to set 
aside the judgment. McClelland we 
Moore, 48 Tex. 355. 

46. Linch v. Broad, 70 Tex. 92,'6 
SW 751 (holding that Rev. St. art 
2717, providing for a means of re- 
viewing the orders or judgments of 
county courts in probate matters, 
did not make a bill of review in that 
court a condition precedent to the 
exercise of the jurisdiction of the 
district court over such matters by 
certiorari or appeal); Doty v. Moore, 
16 Tex. 591 (holding that a statute 
allowing a defendant, where service 
was had by publication, two years in 
which to file a petition for review, 
the trial having been ex parte, did 
not prevent defendant from suing 
out a writ of error to such judg- 
ment); Chrisman v. Miller, 15 Tex. 
159; Kruegel v. Cobb, (Tex. Civ. A.) 
124 SW 7283 (holding that the rem- 
edy by petition for review, provided 


In some eases, be- 
cause the grounds do not appear upon the record of 
the lower court, or for other reasons, the proper 
remedy for bene relief from a judgment or 
execution is by ai adita querela,*” and a writ of error ; 


And there are some 
eases in which an application for a writ of habeas 
corpus, and not appeal or error, has been held in 
particular jurisdictions to be the proper remedy.°° 


APPEAL AND ERROR 


[§ 86] 


by Rev. St. [1895] art 1375, to ob- 
tain a new trial of an adverse de- 
cree, is additional to the remedy by 
writ of error, and not preclusive 
thereof, the remedies being concur- 
rent). See also Smith v. Paige, 

Allen (Mass.) 94 
writ of error would lie to reverse a 
judgment of the police court of the 
city of Boston, rendered upon a de- 
fault, if there was no personal ser- 
vice upon defendant and no continu- 
ance, according to statute [Gen. St. 
e 123 § 28], to authorize the rendition 
of judgment against him); Bodurtha 
v. Goodrich, 3 Gray (Mass. ) 508; 
Blanchard v. Wild, 1 Mass. 342 (hold- 
ing that a judgment would be re- 
versed on writ of error, as well as 
by bill of review, where it was ad- 
mitted that defendant was out of the 
state at the time the original writ 
was served, and remained away 


until after the rendition of judg- 
ment); Schirott v. Phillippi, 3 Or. 
484. Compare infra § 86. 


47. When audita querela is the 
proper remedy see Audita Querela 
[4 Cye 1058]. 

48. Johnson vy. Harvey, 4 Mass. 
483 (holding that a writ of error did 
not lie to reverse a judgment ren- 
dered against a defendant out of the 
state because plaintiff sued out exe- 
cution without giving bond accord- 
ing to St. [1797] c¢ 50); Gordonier 
v. Billings, 77 Pa. 498 (holding that 
if the court refuses to set aside an 
execution and the defendant’s de- 
fense thereto is a legal one, his rem- 
edy is by audita querela and not by 
writ of error); Williams v. Butcher, 
1 WklyNC (Pa.) 304; Edmondson vy. 
King, 1 Overt. (Tenn.) 425. 

49. Remedy by appeal or error, 
and not by habeas corpus see Habeas 
Corpus [21 Cye 285]. 

50. Guilford v. Hicks, 36 Ala. 95 
(holding that, although Code § 3016, 
allowed an appeal to the supreme 
court from a final judgment of the 
‘probate court,’ no appeal would lie 
from the decision of a probate judge 
on a petition for habeas corpus, the 
proper practice being a petition in 
the supreme court for a writ of ha- 
beas corpus and other remedial relief, 
where, on a proper case, the record 
might be brought up on certiorari); 
McCall v. Lee, 66 Fla. 14, 62 S 902 
(holding that an appeal does not lie 
from an order punishing a party for 
contempt for a violation of an in- 
junction, the remedy for illegal im- 
prisonment, if any, being by habeas 
corpus); Miller v. Rosier, 31 Mich. 
475 (holding that proceedings on a 
motion to set aside a capias ad re- 
spondendum constituted no part of 
the record proper, and were there- 
fore not subject to review on writ of 
error after final judgment, the proper 
remedy to test the legality of the ar- 
rest being habeas corpus, of which 
the defendant might avail himself 
before pleading). 

51. In re Summit Hill Borough, 
240 Pa. 396, 87 A 857. See generally 
Quo Warranto [32 Cye 1410]. 
cae Double appeals see infra § 


(holding that a] 


[3C.J.] 341 


[§ 85] h. Quo Warranto. The proper method by 
which to determine a conflict between incumbents 
and claimants of an office is by quo warranto, and 
not by appeal im a collateral proceeding.®* 

F. Right to Different Remedies in Same 
Case, and Election of Remedies ®**—1. In General. 
As a general rule, perhaps, a party has not different 
remedies for review in the same case, but must re- 
sort to a particular remedy—writ of error, appeal 
or other appropriate remedy for review—according 
to the nature of the case, the errors complained of, 
or other circumstances.°* 
der the statutes in the particular jurisdiction, a 
party is entitled to elect between two or more reme- 
dies,°* as, for example, between appeal and petition 


Frequently, however, un- 


Existence of other remedy for re- 
view see supra § 78 et seq. 

Pendency of other proceeding see 
supra § 55 et seq. 

Successive proceedings see infra § 
92 et seq. 


53. Cal. — Widber Vv. Joaquin 
County Super. Ct., 94 Cal. 430, 29 
P 870; Sacramento, ete, R. Co. v. 


Harlan, 24 Cal. 334; Haight v. Gay, 
8 Cal. 297, 68 AmD 3238. 

Colo.—Schuch vy. Hartshorn, 48 
Colo. 351, 109 P 1110. 

Ga.—Carter v. Buchanan, 2 Ga. 337. 

Ill—HEnnis vy. Ennis, 103 Il. 95; 
Hall v. Thode, 75 Ill. 173 (in election ' 


contests); Holden v. Herkimer, 53 
Til. 258; Hobson v. Paine, 40 Till. 
es Haines v. Cearlock, 95 Ill. A. 


Ind.—MecMullen v. State, 105 Ind. 
334, 4 NE 903. 

Me.—Lord v. Pierce, 33 Me. 350; 
Jewell Vv. Brown, 33 Me. 250; Howard 
v. Hill, 31 Me. 420. 

Md.—-State v. Easton Social, etc., 
Club, 72 Md. 297, 20 A 242 Gn pro- 
ceedings to forfeit charter of cor- 
poration). 

Mass.—Perkins We Bangs, 206 
Mass. 408, 92 NE 623 (remedy by ap- 
peal exclusive); Bartlett v. Slater, 
183 Mass. 152, 66 NE 631; Keith v. 
Marcus, 182 Mass. 320, 64 NE 421; 
Williams v. Clarke, 182 Mass. 316, 
65 NH 419; Ellis v. Bullard, 11 Cush. 
496; Peck v. Hapgood, 10 Mete. E723 
Day v. Laflin, 6 Mete. 280; Monk Vv. 
Guild, 3 Mete. 872; Gay v. Richard- 
son, 18 Pick;-.417; ‘Smith v. Rice, 11 
Mass. 507; Champion v. Brooks, 9 
Mass. 228; Jarvis v. Blanchard, 6 
beret 4; Savage v. Gulliver, 4 Mass. 

Mo.—Young v. Hudson, 99 Mo. 102, 
12 SW 632; Matson v. Dickerson, 3 
Mo. 339; Dunlap v. Weber Gas, etce., 
Co., (A.) 94 SW 761; Kehler v. Walls, 
118 Mo. A. 384, 94 SW 760; Wirt v. 
Dinan, 41 Mo. A. 236; Duncan v. 
Forgey, 25 Mo. A. 310. 

Nebr.—Jones v. Danforth, 71 Nebr. 
130, 98 NW 668. 

N. H.—Tandy v. Rowell, 54 N. H. 
384; Peebles v. Rand, 43 Nee 3315 
Medcalf v. Swett, 1 N. H. 338. 


N. J.—Gartner v. Cohen, 51 N. J. 
L. 125, 16° A 684. 
Pa.—Waage v. Weiser, 5 Whart. 


307; Elliott v. Sanderson, 1 Penr. & 
Ww. 74 


S. D.—Madison v. Horner, 15 S. D. 

aoe 89 NW 474. 
Tex.—Livingston v. State, 70 Tex. 

So oe tal SONVn el DL 

Wash.—Munson_ v. Mudgett, 14 
Wash. 662, 45 P 306. 

See Lindsay v. Allen, 112 Tenn. 637, 
82 SW 171. 

As to propriety of other remedy 
than appeal or error see supra § 78 


et seq 

54. Conn.—Clark v. Beach, 6 Conn. 
142. 

Tll:— Haines iv. Peo. ST Tl V6; 
Langworthy v. Baker, 23 Ill. 484; 


Bowers v. Green, 2 Ill. 42. 
La.—Metropolitan Bank v. Blaise, 
109 La. 92, 38 S 95. 
Mass.—Horton v. Wilde, 8 Gray 
425; Henderson v. Adams, 5 Cush. 


342 [30.J.] 


or writ of error,®> certiorari,°* mandamus,*? or writ 
of review;°* appeal, error, and certificate ;°® writ of 
error and certiorari,°° appeal and certificate of trial 


judge,°! mandamus,°? exceptions,°* 


of review,** case made,®> or rule for new trial;°%° 
reserving special questions for decision on appeal 
and general appeal,®’ etc. A party may even be en- 


titled to resort at the same time 


610; Day v. Laflin, 6 Metc. 280; Eaton 
v. Hall, 5 Metc. 287. 

Mich.—Monger v. New Era Assoc., 
145 Mich. 683, 108 NW 1111; Wheeler 
v. Wilkins, 19 Mich. 78. 

Miss.—Patterson v. Gathings, 48 
Miss. 639; Matthews v. Sontheimer, 
39 Miss. 174. 

Mo.—St. Louis Mut. L. Ins. Co. v. 
St. Louis Assessors, 56 Mo. 503. 

Nebr.—Bannard vy. Duncan, 65 
Nebr. 179, 90 NW 947; Smith v. Gib- 
son, 25 Nebr. 511, 41 NW 360; Rog- 
ers v. Redick, 10 Nebr. 332, 6 NW 
413; White v. Blum, 4 Nebr. 555. 

N. J.—French v. Higgins, 66 N. J. 
L. 128, 48 A 1007; Prudential Ins. Co. 
y. Taylor, 59 N. J. L:.352, 35 A. 798. 

N. M.—Dailey v. Foster, 17 N. M 
oid; 128 Pid 

N. Y.—Peo. v. Perry, 16 Hun 461. 
Oh.—Smith y. Pratt, 13 Oh. 548. 
te Cue One Veerhillippinve (Or: 


484. 

Pa.—Delaware Division Canal Co. 
v. McKeen, 52 Pa. 117. 

Tex.—Thompson vy. Anderson, 82 
Tex. 237, 18 SW 153; Eppstein v. 
Holmes, 64 Tex. 560; Magee v. Cha- 
doin, 44 Tex. 488; Doty v. Moore, 16 
Tex..591; Chrisman v. Miller, 15 Tex. 
159; Western Union Tel. Co. v. 
White, (Civ. A.) 143 SW 958; Smith 
ake Nat. Bank, (Civ. A.) 132 SW 
Vt.—Hathaway v. Allen, 1 Aik. 13. 

Wis.—Baier v. Schermerhorn, 96 
Wis. 372, 71 NW 600. 
: And see other cases infra this sec- 
ion. 

Whether statute authorizing ap- 
peal is exclusive see supra §§ 8, 32. 


Are Conn.—Clark v. Beach, 6 Conn. 
Tll.—Haines v. Reo: ‘(97 DlesL6h3 

Langworthy vy. Baker, 23 Ill. 484; 

Bowers v. Green, 2 Ill. 42. 
Mass.—Henderson v. Adams, 5 


Cush. 610; Peck v. Hapgood, 10 Mete. 
.172; Day v. Laflin, 6 Mete. 280. 

Minn.—Moody v. Stephenson, 1 
Minn. 401. 

Miss.—Patterson v. Gathings, 48 
Miss. 639; Matthews v. Sontheimer, 
39 Miss. 174. 

Mo.—St. Louis Mut. L. Ins. Co. v. 
St. Louis County, 56 Mo. 503. 

Nebr.—Bannard vy. Duncan, 65 
Nebr. 179, 90 NW _ 947; Mauck - v. 
Brown, 59 Nebr. 382, 81 NW _ 313; 
Monroe v. Reid, 46 Nebr. 316, 64 
NW 983; Smith v. Gibson, 25 Nebr. 
511, 41 NW 360; Rogers v. Redick, 
10 Nebr. 332, 6 NW 413. 

N. M.—Dailey v. Foster, 17 N. M. 
Sila Le ores (leks 

N. Y.—Yates v. Peo., 6 Johns. 337. 

Oh.—Hull v. Bell, 54 Oh. St. 228, 
43 NE 584. 

Pa.—Delaware Division Canal Co. 
v. McKeen, 52 Pa. 117. 

Tex.—Thompson v. Anderson, 82 
Tex. 237, 18 SW 153; Eppstein .v. 
Holmes, 64 Tex. 560; Magee v. Cha- 
doin, 44 Tex. 488; Western Union 
Tel. Co. v. White, (Civ. A.) 143 SW 
958; Smith v. City Nat. Bank (Civ. 
A.) 182 SW 527; Wandelohr v. Gray- 
son County Nat. Bank, (Civ. A.) 90 
SW 180; Gordon v. McCall, (Civ. A.) 
56 SW 219 (holding that where a 
motion for the correction of a judg- 
ment, so as to make it conform to 
the verdict of the jury, is overruled, 
and no motion for a new trial is 
filed, nor appeal taken, within proper 
time, the complaining party may 
bring the case before the appellate 
court by writ of error). 
eS ak, vecAdlen ss daeAik: 


APPEAL AND ERROR 


not true.®® 
petition or writ | In General. 


must generally 


ceed, 
to two or more | remedy, 
Wis.—Baier v. Schermerhorn, 96 


Wis. 372, 71 NW 600. 

Exclusiveness of remedy by: Ap- 
peal see supra § 5 et seq. Writ of 
error see supra §§ 8, 29 et _séq. 

56. Ark.—Carnall v. Crawford 
County, 11 Ark. 604. 

Ga.—Dowdle v. Stein, 99 Ga. 661, 
26 SE 53; Brown v. Robinson, 91 
Ga. 275, 18 SH 156. 

N. J.—Prudential Ins. Co. v. Tay- 
lor, 594 Nad» Aa, SEZ S oy ALTOS. eet 
compare Gartner v. Cohen, 51 N. J. 
L. 125, 16 A 684 (holding that Suppl. 
Revision p 263 [Act (1882) § 13], 
providing that the final decision of a 
district court, when the amount in 
controversy is more than two hun- 
dred dollars, “may be removed to the 
Supreme Court by certiorari,’ did 
not give the option of an appeal to 
the common pleas). 

N. Y.—Peo. v. Perry, 16 Hun 461; 
Peo. v. Bigelow, 11 HowPr 83. 

Pa.—Dehart v. Kerlin, 4 Pa. Co. 
396; City v. Kendrick, 1 Brewst. 406. 
. N. B.—Rex v. Forbes, 36 N. B. 
80. 


And see supra § 81. 

57. Metropolitan Bank v. Blaise, 
109 La. 92, 338-S 95 (holding that 
where a motion in the district court 
to dismiss an appeal on the ground 
that the appeal bond is insufficient 
in amount is overruled, the remedy 
is either by appeal from the order 
dismissing the motion to have the 
appeal dismissed, or by mandamus to 
compel the court to fix a sufficient 
amount for the bond). But compare 
supra § 79. E 


58. .Schirott vy. ,Phillippi, 3 Or. 
484. Compare supra § 82. 
59. Smith v. City Nat. Bank, (Tex. 


Civ. A.) 132 SW. 527. 

60. Smith v. Pratt, 
Compare supra § 81. 

61. Baier v. Schermerhorn, 
Wis. 372, 71 NW 600. 

62. Monger v. New Era Assoc., 
145 Mich. 683, 108 NW 1111. But 
compare supra § 79. 

63. Eaton v. Hall, 5 Metc. 287. 

64 Doty v. Moore, 16 Tex. 591; 
Chrisman v. Miller, 15 Tex. 159; 
Kruegel v. Cobb, (Tex. Civ. A.) 124 


13 Oh. 548. 
96 


SW 723. And see Smith v. Paige, 
4 Allen (Mass.) 94; Bodurtha_ v. 
Goodrich, 8 Gray (Mass.) 508; 


Blanchard.v. Wild, 1 Mass. 342. Com- 
pare supra § 82. 
v. Wilkins, 19 Mich. 


ae Wheeler 

66. French v. Higgins, 66 N. J. L. 
128, 48 A 1007. 

67. McKendry v. Sinker, etc., Co., 
1 Ind. A. 263, 27 NE 506. 

68. Porter v. Butterfield, 116 Iowa 
725, 89 NW 199 (holding that where 
a certiorari proceeding merely deter- 
mines the jurisdiction of the district 
court in affirming a conclusion of 
the supervisors as to certain state- 
ments of consent to the sale of in- 
toxicating liquors, the judgment 
thereon does not preclude an appeal 
involving other questions); Scott’s 
App., 123 Pa. 155, 16 A 430 (holding 
that after the opening of a judg- 
ment entered by confession on a 
warrant of attorney, and the trial 
of an issue awarded to determine 
the validity of the alleged defense 
thereto, upon which the amount of 
the judgment is reduced, the proper 
remedy is an appeal from the order 
opening the judgment, and a writ of 
error to the judgment on the same 
issue); Shiffer’s App., 4 Pennyp. (Pa.) 
512 (holding that when a definitive 
decree of distribution is made by 


remedy for review 


and, when he 
he waives 


a 


§§ 86-87 


remedies in the same case,®* but ordinarily this is 


[§ 87] 2. Election of Remedies and Waiver?°—a. 
When a party has more than one 


in a particular case, he 
elect under which he will pro- 

does elect a_ particular 
all others,’ unless he is 


the orphans court, the party ag- 
grieved may appeal and at the same 
time bring error, since errors in the 
trial of the issue cannot be reviewed 
on appeal alone). 

69. Cal.—Kirk v. Reynolds, 12 Cal. 
99 (holding that a party cannot carry 
up a case by appeal and writ of re- 
view at the same time, raising the 
same question by both). ‘ 

Ky.—Masonic Temple v. Com., 12 
SW 1438, 11 KyL 3838. : 

Mass.—Perkins v. Bangs, 206 Mass. 


408, 92 NE 623; Sale v. Pratt, 19 
Pick. 191. 

Minn.—Humphrey v. Havens, % 
Minn. 318 


phan mneee v. Thompson, 30 Mo. A. 
Nebr.—Monroe y. Reid, 46 Nebr. 
316, 64 NW 983. 
N. J.—Prudential Ins. Co. v. Tay- 
Tor, 59 V Nid. Le 852, (85) cA nose : 
N. M.—Dailey v. Foster, 17 N. M. 
306, L28, Pon L. . 
gan Deo v. Kendrick, 1 Brewst. 


Tex.—_Smith v. City Nat. Bank, 
(Civ. A.) 132 SW 527 (holding that, 
although there are three methods 
provided by statute, by which parties: 
to litigation in which the right of 
appeal has been perfected by giving 
the notice and filing the bond re- 
quired may bring the judgment be- 
fore the court of civil appeals; one 
by the ordinary form of appeal, an- 
other by writ of error, and the third, 
by _ motion to affirm on certificate, 
which is available only to the party 
in whose favor judgment has been 
rendered, these methods are not con- 
current, and not more than one of 
them is available for the purpose of 
an oe encsioes v. Gray-, 
son County Nat. Bank, (Civ. A.) 90. 
SW 180. 7 f ee 

See also infra § 87. : 

70. Cross references: 

Existence of other remedy for review 
see supra § 78 et seq. 

Existence of other remedy in lower 
court see supra § 67 et sea. 

Pendency of another proceeding see, 
Supra § 55 et seq. i 

Right to different remedies in same. 
case see supra § 86. 

Successive proceedings see infra § 
92 et seq. } 
71. Ark.—Rice vy. Reed, 29 Ark.. 

320; Yell v. Outlaw, 14 Ark. 413. 
Cal.—Kirk v. Reynolds, 12 Cal. 99. 
Colo.—Smith v. Morrill, 11 Colo. 

DS 284, 52 P 1110. Compare infra § 


Ga.—Loyd v. Welch, 35 Ga. 104 
Jones _v. Crawford, 18 Ga. 281; Johns 
v. Fuller, 13 Ga. 506; Carter v. Bu-: 
chanan, 2 Ga. 337. 

_Hawaii.—Ferreira v. Rapid Tran- 
Buenetey Coy ae Hawaii 406. ; 

ass.—Perkins v. Bangs, 206 Mass. 
toe: Re NE ry che pe eclet v. Klaholt, 
ass. ave OOS 1 i 
Baers 19 nuk L915 esac 

Minn.—Humphrey vy. Havens, 9 
Minn. 318; Moody vy. Stephenson, 1. 
Minn. 401. » 
Bie Cue saee v. Thompson, 30 Mo. A.. 

Nebr.—Jones y. Danforth, 71 Nebr. 
130, 98 NW 668; Nebraska Land, etc.,. 
Co. v. McKinley-Lanning L. & T. Co., 
52 Nebr. 410, 72 NW 357;- Chicago, 
ete., R. Co. v. Cass County, 51 Nebr. 
369, 70 NW 955; Shaw v. Robinson, 
etc., Co., 50 Nebr. 403, 69 NW 947; 
Thomas v. Churchill, 48 Nebr. 266, 
67 NW 182; Childerson vy. Childer-.- 
son, 47 Nebr. 162, 66 NW 281; Bea- 
trice Paper Co. vy. Beloit Iron Works. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


| entitled to prosecute both remedies at the game 


4 
ul 
j 
, 
: 
- 


time.” 


[§ 88] b. In Case of Doubt as to Proper Mode. 
But, if it is questionable whether a case should be 
brought up by appeal or by writ of error, the case 
may, according to a practice sanctioned by the fed- 
eral courts and some of the state courts, be brought 

up by both modes, and the appellate court, when it 


46 Nebr. 900, 65 NW. 1059; Monroe v. 
Reid, 46 Nebr. 316, 64 NW _ 983; 


Woodard v. Baird, 43 Nebr. 310, 61 


“NW 612; 


Burke y. Cunningham, 42 


Nebr. 645, 60 NW 903. . 


J.—Furman v. Motley, 67 N. J. 


BN, 
iL. 174, 50 A 606; Prudential Ins. Co. 


BER, 


Wiel avlor oo oN. toda oe, oD Ald OS. 
N. M.—Dailey v. Foster, 17 N. M. 
Bide tas he 
N. Y.—Callanan vy. Keeseville, etc., 
Col, 199 N. “¥2° 268), 92. NB -T47 
[mod 136 App. Div. 902, 123 NYS 


1109]; Corlies v. Cummings, 5 Cow. 


415; Lewis v. Few, 5 Johns. 1; 
Sleght vy. Rhinelander, 1 Johns. 192 
{rev on other grounds 2 Johns. 531]. 

Oh.—Ginn v. Logan County, 11 Oh. 
Cir. Ct. 396, 5-Oh. Cir. Dec. 412 [aff 
58 Oh. St.. 693 mem, 51 NE 1097 


mem]. 


406 


905 


-ing by permission from an 


'Pa.—City v. Kendrick, 1 Brewst. 


Tenn.—Bell v. Brown, 5 Yerg. 107; 
Overall vy. Parker, (Ch. A.) 58 SW 


Tex.—Campbell v. Wiggins, 85 Tex. 
457,22. -S 5?" Smith. -v."- City. “Nat. 
Bank, (Civ. A.) 132 SW 527; Wande- 
lohr vy. Grayson County Nat. Bank, 
(Civ. A.) 90 SW 180; Harris v. Sim- 
(Civ: A.) 29 SW 668; Gaines- 
ete, REN Cow iy Lacy Lex. 
g 63, 26 SW «413. But see 
Western Union Tel. Co. v. White, 
(Civ. A.) 143 SW 958 (infra note 
72) 


Wyo.—Horton v. Peacock, 1 Wyo. 57. 

Ont.—Ross v. East Nissouri Tp., 1 
Ont 353. 

See Turner v. Hudson, 105 Me. 
476, 75 A 45, 18 AnnCas 600. 

Whether there is a right of elec- 
tion see supra § 86. 

{a] The reason for this is that 
two separate and distinct proceed- 
ings for the review of the same 
questions cannot ordinarily be prose- 
cuted at the same time. See supra 
§ 55 et seq. 

‘[b] Applications of the rule.— 
(1) Thus a party cannot proceed 
with a bill of review and an appeal 
at one and the same time. Kirk _v. 
Reynolds, 12 Cal. 99; Field _v. Wil- 
liamson, 4 Sandf. Ch. (N. Y.) 613. 
(2) And, where a plaintiff files a bill 
in equity to enjoin the collection of 
a judgment, and also sues out a writ 
of error to the appellate court, he 
will be compelled to elect which rem- 
edy he will pursue. Webb _y. Wil- 
liams, Walk. (Mich.) 452; Cockerell 
v. Cholmeley, 1 Russ. '& M. 418, 5 
EngCh 418, 39 Reprint 161. (38) So, 
where both appeal and writ of error 
are available in a particular case, 
the party aggrieved must elect which 
remedy he will pursue. Smith v. 
Morrill, 11 Colo. A. 284, 52 P 1110; 
Humphrey v.. Havens, 9 Minn. 318; 
Moody v. Stephenson, 1 Minn. 401; 
State v. Thompson, 30 Mo. A. 503; 
Beatrice Paper Co. v. Beloit Iron 
Works, 46 Nebr. 900, 65 NW _ 1059; 
Monroe v. Reid, 46 Nebr. 316, 64 
NW 983; Dailey v. Foster, 17 N. M. 
377, 128 P 71. .- And see the other 
eases cited at the beginning of this 
note. (4) In New York, by appeal- 
inter- 
locutory judgment, appellants waive 
finally all right to a review of such 
judgment, except on the certified 
questions,- and hence cannot  there- 
after appeal as a matter of_ right. 
Callanan v. Keeseville, ete., R. Co., 
199 N. Y¥. 268, 92 ne 10g TEE) ue 
App. Div. 902,123 NY Rom ee 
eiko Kirk v. Reynolds, 12 Cal. 99 


‘(appeal and writ of review); City v. 
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Kendrick, 1 Brewst. (Pa.) 406 (ap- 
peal and certiorari); Campbell v. 
Wiggins, 85 Tex. 451, 22 SW 5 (hold- 
ing that, where a question on which 
there is dissent in the court of civil 
appeals is certified, on motion of a 
defeated party, to the supreme court 
for determination, he thereby waives 
all right to a writ of error to bring 
up the entire case). 

[c] Requiring election—A _  pre- 
siding judge may require a party 
who has filed exceptions and a mo- 
tion for a new trial based on the 
same questions of law to elect on 
which he will proceed, and may re- 
fuse to hear the motion unless the 
party waives his exceptions. Wheeler 
v. Klaholt, 178 Mass. 141, 59. NE 756. 
__[d] Effect of election. — (1) 
Where a party has a right both of 
appeal and to file exceptions in mat- 
ters of law, pursuant to the statute 
authorizing that procedure, the right 
of appeal is waived by the adop- 
tion of the latter mode; and, since 
the case is rightly brought up on 
exceptions, a dismissal of the pro- 
ceedings will not reinstate the cause 
in the lower court so as to enable 
the party subsequently to take an 
appeal. Sale- ‘vA GPratt £19 “Pick: 
(Mass.) 191. See also Horton v. 
Peacock, 1 Wyo. 57 (holding that, 
where the statute allows a party to 
carry proceedings for review to the 
supreme court, either by appeal or 
writ of error, he must decide upon 
which course he will rely; that, after 
having attempted to reach the su- 
preme court by appeal, and having 
failed therein by reason of not per- 
fecting the same in filing the under- 
taking required by statute, it is then 
too late for him to resort to another 
remedy, and to attempt to have the 
proceedings of the district court re- 
viewed by means of a writ of error 
or petition in error). (2) Failure of 
one who has commenced an appeal 
to file the record in time, thereby 
rendering the appeal liable to dis- 
missal, is a waiver of his rights un- 
der the appeal; and his subsequent 
securing of a writ of error is an 
election to pursue that form of rem- 
edy alone, so that he is not pursuing 
two appellate remedies at the same 
time. Smith v. Morrill, 11 Colo. A. 
234, 52 -P 1110! 

[e] In Tllinois, where a joint ap- 
peal is defective because the bond 
is not signed by all of the appel- 
lants, and respondent’s motion to 
dismiss is made at the first oppor- 
tunity, the defect is not waived, and 
the appeal cannot be allowed as a 
writ of error. Harvard First Cong. 
pare v. Page, 255 Ill. 267, 99 NE 


72. Mitchell y. California, etc., 
Steamship Co., 154 Cal. 731, P 
202 (holding that, although St. 


[1907] p 753 e¢ 410 § 941a provides 
that an appeal to the supreme court 
and district court of appeal may be 
taken by merely filing notice with the 
court and without security, the act 
does not repeal the former method, 
and does not provide for an election 
of one of the methods); Porter v. 
Butterfield, 116 Iowa 1725, 89 NW 
199 (holding that the prosecution of 
a certiorari to review the determina- 
tion of the district court as to the 
sufficiency of statements of consent 
to the sale of intoxicating liquors is 
not a waiver of appeal, as election of 
remedies does not apply, appeal and 
certiorari not being necessarily in- 
consistent remedies); Scott’s App., 
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comes to examine the case, will determine whether 
it is properly brought up by appeal or writ of error, 
and proceed accordingly.** And where it was doubt- 
ful whether an appeal would lie directly from the 
cireuit to the supreme court of the United States, 
it was held that a party did not waive his appeal to 
the supreme court by taking at the same time an 
appeal to the cireuit court of appeals.’+ 


123 Pa. 155, 16 A 430; Shiffer’s App., 
4 Pennyp. (Pa.) 512. See also supra 
§ 86 text and note 68 

[a] In Texas it has recently been 
held by the court of civil appeals 
that under Sayles Annot. Civ. St. 
(1897) art 1383, giving the right to 
take a case to the appellate court by 
an appeal or writ of error, a party 
may at the same time proceed by 
both remedies up to the time that he 
obtains a review on the merits by 
one or the other remedy, provided 
he does so within the time limited by 
statute and rules, and not under such 
circumstances as will result in de- 
priving the adversary of some right 
guaranteed him by statute or the 
rules. Western Union Tel. Co. v. 
White, (Civ. A.) 143 SW 958. But 
compare the ‘Texas cases in the pre- 
ceding note. } 


73. me, 
. 3839 [rev 14! 
1]; Plymouth Cons. 
Gold Min. Co. y. Amador, etc., Canal: 
Co., 118 U. S. 264,.6 SCt 1034, .30 .L: 
ed. 232; Hurt v. Hollingsworth, 100 
U. S. 100, 25 L. ed. 569; Hurst v. Hol-' 
lingsworth, 94 U. S. 111, 24 L. ‘ed. 
31; Courtney v. Pradt, 160 Fed. 561,: 
87 CCA 463; Lockman y.' Lang, 132 
Fed. 1, 3, 65 CCA 621.(where San- 
born, C. J., said: ‘The’ practice of 
taking an appeal and a writ of error! 
to review the same adjudications is 
not only permissible, but commend-'° 
able, in cases in which counsel have 
just reason to doubt which is the’ 
proper proceeding. to give jurisdic- 
tion to the appellate court. In such 
cases the reviewing court will con-. 
sider both proceedings, will dismiss 
that one which is ineffective, and will. 
review the ruling of the court below 
in accordance with the rules of the 
method applicable to the nature of? 
the case before it’); Files v. Brown, 
124 Fed. 133, 59 CCA 403; Hooven, 
ete., Co. v. Featherstone, 111 Fed: 
81, 49 CCA 229 [rev ‘99 Fed. 180]5 
McFadden- vy. Mountain View 'Min., ° 
ete., Co., 97 Fed: 670; '38% CCA 1354 
[rev on other grounds 180 U.S: 533,> 
21 SCt_ 488, 45 L. ed. '656];' Willson 
Impr. Co. v. Malone, 78 Oh. St. 232, 
85 SE 51; Hull v, Bell, 54 Oh. St. 228, 
43 NE 584; Field v. Esch, 4 Oh. Cir. 
Dec. 162. See also Western Union 
Tel. Co. v. White, (Tex. Civ. A.) 143 
Sw 958. But to the contrary see 
Smith vy. Morrill, 11 Colo. A. 284, 52 
P 1110; Dailey’ v. Foster, 17 N. M. 
377, 128 P 71. And see Masonic 
Temple v. Com., 12 SW 148, 11 KyL 
383 (holding that, if a party, being 
in doubt as to the proper form. of 
remedy, prosecutes two proceedings 
at the same time, he will not, after 
the merits of the litigation have been 
determined in one of them by the 
highest tribunal, be heard in’ the 
same court, in the other proceeding, 
asking a reversal on account of some 
alleged error in the lower court). 

[a] Error in dismissing petition 
in error.—So, where appeal and error 
were contemporaneously taken from’ 
the common pleas to the circuit 
court, it was held that the latter 
court erred in dismissing the peti- 
tion in error unless, the action being’ 
appealable, the taking of the appeal 
was effective to suspend the judg- 
ment of the court of common pleas. 
Willson Impr. Co. vy. Malone, 78 Oh. 
St. 232, 85 NH 51. 

74. Pullman Palace-Car Co. v. 
Central Transp. Co., 171 U. S. 138, 
18 SCt 808, 43 L. ed. 108 [rev 76 Fed. 
401, 22 CCA 246]. 
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pending on writ of error.*® 


error.?® 


[§ 90] d. What Constitutes an Election. 
though, in order that a party may be held to have 
elected a particular remedy, the steps taken by him 
must be sufficient to show an election,’® where one 


75. See the cases supra § 87; infra 
9 


§ 90. 
76. Mills Annot. Code § 388a; Code 
Civ. Proc. § 423. And see Peo. v. 
Colorado Ct. of App., 55 Colo. 488, 
136 P 458; Hallett v. Alexander, 50 
Colo. 37, 114 P 490, 34 LRANS 328, 
AnnCasi912B 1277; Estes v. Denver, 
ete., R. Co., 49 Colo. 378, 113 P 1005; 
Rice v. Rhone, 49 Colo. 41, 111 P 
585; Cone v. Denver First Nat. Bank, 
48 Colo. 485, 111 P 68; Schuch v. 
Hartshorn, 48 Colo. 351, 109 P 1110; 
Jensen v. Eagle Ore Co., 47 Colo. 
306, 107 P 259, 33 LRANS 681, 19 
AnnCas 519; Leonard v. Reed, 46 
Colo. 307, 104 P 410, 133 AmSR 177; 
Chicago State Bank v. Plummer, 46 
Colo. 71, 102 P 1082; Independent- 
Peerless Pattern Co. v. Johnson, 45 
Colo. 302, 100 P 1129; Edmondston v. 
Ascough, 43 Colo. 55, 95 P 313; Rose- 
berry v. Valley Bldg., etc., Assoc., 
35 Colo. 132, 83 P 637; New York :L. 
Ins. Co. v. Brown, 82 Colo. -365, 76 
P 799; Best v. Rocky Mountain Nat. 
Bank, 31 Colo. 474, 73 P 845; Bren- 
nan Mercantile Co. v. Vickers, 31 
Colo. 323, 73 P 45; McAllister v. Ir- 
win, 31 Colo. 253, 73 P 47; Stevens v. 
Stevens, 31 Colo. 188, 72 P 1060; 
Loloff v. Health, 31 Colo. 170, 71 P 
1112; Bailey v. O’Fallon, 30 Colo. 
418, 70 P 755; Denver, etc.,, R. Co. v. 
Peterson, 30 Colo. 77, 69 P 578, 97 
AmSR 76; Taylor v. Colorado Iron 
Works, 29 Colo. 372, 68 P 218; Shore 
v. Peo., 26 Colo. 484, 58 P 590; Guillet 
v. Gorman, 23 Colo. A. 216, 128 P 
878; Casserleigh vy. Spar Cons. Min. 
Co.,fn 22) sColon FA e426, -125" ee 27; 
Hendrie v. Acorn Gold Min. Co., 22 
Colo. A. 417, 125 P 542; Perkins v. 
Russell, 21 Colo. A. 212, 121 P 955; 
Bowling v. Chambers, 20 Colo. A. 
113, 77 P 16; Murto v. Lemon, 19 
Colo. A. 3138, 76 P 541; Lockhaven 
Trust, ete, Co. v. U. S. Mortgage, 
etc., Co., 19 Colo. A. 28, 73 P 409; 
Colorado Fuel, ete., Co. v. Knudson, 
TSeColoseA. sss, 70) RreIs: 

[a] Dismissal uot for want of 
jurisdiction.—The statute did not ap- 
ply unless the appeal was for want 
of jurisdiction; and therefore where 
an appeal was dismissed for failure 
to comply with an order requiring a 
new appeal bond within thirty days, 
which was tendered, but not ac- 
cepted, the cause could not be re- 
entered as pending on writ of error, 
such a dismissal not being for want 
of jurisdiction. Davis v. Wright, 23 
Colo. A. 384, 129 P 524. 

{[b] Where no jurisdiction of the 
person.—An appeal dismissed for 
lack of jurisdiction could not be en- 
tered as pending on error, as pro- 
vided by the statute, unless the court 
had acquired jurisdiction of ap- 
pellee s person by his appearance, or 

y service of summons in error. 
Denver, Ee CO: 50 


etc., v. Casady, 


c. Retaining Case for Proper Remedy. 
In the absence of a statute, if the wrong remedy is 
selected the proceeding fails, and the case cannot 
be retained for feview by the proper remedy.*® 
Colorado a statute formerly directed that when an 
appeal should be dismissed for lack of jurisdiction 
to entertain it, and the court would have jurisdic- 
tion if the action had come up on writ of error, the 
court should order the clerk to enter the action as 
This statute was re- 
pealed in 1911,** but the repealing act did not affect 
pending appeals, and it was held that causes pend- 
ing on appeal and transferred from the supreme 
court to the court of appeals should, on dismissal 
by that court, be entered as pending on writ of 
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[§§ 89-92 


has merely an election between the remedy by ap- 
peal and writ or petition in error, or between other 
remedies for review, his. resort to one remedy will, 
except as stated in the preceding sections, generally 
amount to a binding election of that remedy.®° But 
to show an election to proceed by error instead of 
appeal, the procedure must have the essential ele- 
ments of a proceeding by error.*! Filing a petition in 
error will raise the presumption that the petitioner 
has elected to proceed by error and not by appeal,*? 
even though the case is entitled as an appeal and is 
presented for review within the time allowed in 
which to perfect an appeal.®* 

[§ 91] e. Agreement to Waive. Where remedies 
for review are cumulative, an agreement to waive 


one is not a waiver of the other.’+ 


Al- 
Rule. 


Colo. 351, 115 P 532; State Mercan- 
tile Co. v. Brack, 48. Colo> 489, 111 
P 71; Brady v. Peo., 45 Colo. 364, 101 
P 340; Stevens v. Tompkins, 24 Colo. 
A. 104, 131 P 802; Equitable Mines 
Co. vs Maxwell,. 23 Colo.. A. 55, 12% 
P 243; Flavell v. Toles, 21 Colo. A. 
223, 120 P 1050; Perkins v. Russell, 
21 Colo. A. 212, 121 P 955. 

[c] A joint appeal prosecuted by 
one appellant only could not be en- 
tered as pending on writ of error, as 
the same objection to the prosecu- 
tion of a joint appeal by less than 
all applies to a writ of error. Tan- 
query v. Howard, 35 Colo. 125, 83 

[d] Other limitations—(1) And 
where an action involving a contract 
by which defendant agreed not to 
sell certain goods during a certain 
time was dismissed on demurrer to 
the complaint, and an appeal was er- 
roneously taken, it was held that 
the court would not direct the cferk 
to enter the case as’ pending on a 
writ of error, it appearing that the 
period named in the contract had ex- 
pired and that defendant was no 
longer in business. Independent- 
Peerless Pattern Co. v. Johnson, 45 
Colo. 302,.100 P 1129. (2) As Const. 
art 6 § 23, providing that writs of 
error should lie from the supreme 
court to every final judgment of the 
county court, had no application to 
a@ proceeding originating in the 
county court which was tried de novo 
in the district court, the judgment 
of the county court haying been su- 
perseded by the one rendered by 
the district court, an appeal from a 
judgment rendered by the district 
court in such case, dismissed for 
want of jurisdiction, could not be 
retained for review on error as from 
the county court. Jones y. Learned, 
26 Colo. 324, 57 PB 705. 

77. UL. (1911) c 6. See Abernathy 
v. Wright, 24 Colo. A. 36, 131 P 280; 
and cases in following note. 

78. Péo. v. Colorado’ Ct. of App; 
55 Colo. 488, 1386 P 458; Hendrie v. 
Acorn Gold Min. Co., 22 Colo. A. 417, 
125 P 542; California Milling, ete., 
Co. v. Rocky Mountain Nat. Bank, 
22 Colo. A. 237, 124 P 590; Western 
Lumber, etce., Co. v. Golden, 22 Colo. 
A. 209, 124 P 584; Perkins v. Russell, 
ZA IColow Aes aL 22 Oo. ‘ 

79. McKendry v. Sinker, ete., Co., 
1 Ind. A. 263, 27 NE 506 (holding 
that a party who announced his in- 
tention of reserving special questions 
for decision on appeal, as allowed by 
Code § 630, was not thereby pre- 
cluded from prosecuting a general 
appeal raising the same questions). 

80. Colo.—Smith v. Morrill, 11 
Colo. A. 284, 52. P 1110, 

Mass.—Perkins v. Bangs, 206 Mass. 
408, 92 NE 623;.Sale v. Pratt, 19 
Pick, 191. 


[§ 92] G. Successive Proceedings *°—l. Where 
First Proceeding Has Been Determined—a. General 
Where a party has brought a proceeding for 
appellate review and it has been prosecuted to a 


Nebr.—Nebraska Land, ete., Co. v. 
McKinley-Lanning L. & T. Co. 52 
Nebr. 410, 72 NW 357; Chicago, ete., 
R. Co. v. Cass County, 51 Nebr. 369, 
70 NW 955. 

N. J.—Furman v. Motley, 66 N. J. 
L. 174, 50 A 606; Prudential Ins. Co. 
Vv. Taylor. 59 Noid) L.2352;535 pAb oe 

N. Y.—Callanan v. Keeseville, ete., 
R. Co., 199 N. Y. 268, 92 NE 747 [mod 
136 App. Div. 902, 123 NYS 1109]. 

Tenn.—Overall v. Parker, (Ch. A.) 
58 SW 905. 

Tex.—Campbell v. Wiggins, 85 Tex. 
451, 22 SW 5; Wandelohr v. Grayson - 
Counts, Nat. Bank, (Civ. A.) 90 SW 
Laney Omran Orton v. Peacock, 1 Wyo. 
And see other cases supra § 87. 

81. Chadron Banking Co. v. a- 
honey, 43 Nebr. 214, 61 NW 594 
(holding that filing a transcript of 
a paper containing assignments of 
error might merely indicate the 
points relied on to reverse the case, 
and did not make the proceeding one 
in error, in the absence of an instru- 
ment possessing the essential ele-. 
ments of a petition in error). See 
also Jones v. Danforth, 71 Nebr. 130, , 
98 NW 668 (holding that where, in 
an appealable case, a transcript of 
the proceedings was duly filed in the 
supreme court, and all proceedings 
taken necessary to a review on pro~ 
ceedings in error, as well as upon 
appeal, the party might submit the 
same, either aS an appeal or as in 
error, but if he made no choice, it 
would be considered as in error). |. 

82. Jones v. Danforth, 71..Nebr. 
130, 98 NW 668; Nebraska Land, etc., - 
Co. v. McKinley-Lanning L. & T. Coy 
52 Nebr. 410,.72 NW 357; Chicago, 
etc., R. Co. v. Cass County, 51 Nebr. 
369, 70 NW 955; Shaw v. Robinson 
ete., Co., 51 Nebr. 164, 70 NW 953:. 
Thomas v. Churchill, 48 Nebr. 266, 
67 NW 182; Childerson y. Childerson, 
47 Nebr. 162, 66 NW 281; Beatrice. 
Paper Co. v. Beloit Iron Works, 46 | 
Nebr. 900, 65 NW 1059: Monroe y.- 
Reid, 46 Nebr. 316. 64 NW 983: Wood- 
ard v. Baird, 43 Nebr. 310, 61 NW 612. 

83. Childerson vy. Childerson, 47 
Nebr. 162, 66 NW 281.. So where a 
case was in its nature appealable- 
and a transcript was filed within the 
time allowed for appéal, but there- 
after, and within the time permitted. 
for instituting proceedings in error, 
the appellant filed and attached to 
the transcript a petition in error, he 
was held to have abandoned his ap- 
Beat and ected, ee proceed in error. 

e_ v. Cunnin 
60 NW 908 gham, 42 Nebr. 645,. 
eB utnam vy. Churchill, 4 Mass. 
516; Wynn y. Bellas, 34 Pa. 160. 


sag Eat hte | pets appeal; for- 
on as la in- 
as arae eta: ‘w of case see in 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


§ 92] 


final determination by the appellate court, the gen- 
eral rule is that unless there have been new pro- 
ceedings in the cause, he cannot again bring the 
Thus, as a general rule, 
where a party has appealed or sued out a writ of 
error, and the appeal or writ of error has been de- 
termined, he cannot afterward again take the case 
up for review by appeal or writ of error,’ or have 
a review on another pending appeal or writ of er- 
Nor can he bring up the same point which 
was decided or might have been decided on appeal, 
by a new appeal in the same cause,®® even by stipu- 
So, where a judgment has 
been reversed on error, a second writ sued out to 
correct alleged errors in the taxation of costs after 
rendition of judgment, which might have been in- 


same case up for review.®® 


ror.88 


lation of the parties.°° 


86. U. S—St. Louis, ete. R. Co. 
Nal McLelland, 62 Fed. 118, 10 CCA 


Colo. —Platte Land Co. v. Hubbard, 
30. Colo. 40, 69 P 514; San Miguel 
Cons. Gold ‘Min. Co. v. Suffolk Gold 
Min., etc., Co. 24 Colo. 468, 52 P 


1027. 
26 Conn. 


ogo v. 
—Levy v. Brunswick, 135 Ga 
26%, “69 SE 106. 

Ida.—Idaho Comstock Co. v. Lund- 
Btrum,, Veldavt855: 16> 2. 762 

Ill.—Salley v. Peo., 122 Ill. A. 70 
(although the judgment was affirmed 
on grounds other than merits); Mar- 
tin v. Todd; 121 Ill. A. 230. 

Ind.—Adams_v. Whitley County, 
Oo sind. 5305.76 INE 113--feit.-Cyeill; 
Meikel v. German Sav. Fund Soc., 24 
Ind. 78. 

Ky.—Masonic Temple Co. v. Com., 
11 KyL 3838, 12 SW 143; Banton v. 
Campbell, 9 B. Mon. 587: 

La.—Corbett v. Hanson, 127 La. 
219, ba) 529: 

Md.—Smith v. Shaffer, 50 Md. 132; 
Bridendolph v. Zeller, 5 Md. 58. 

Mo.—Padgett v. Smith, 205 Mo. 
122, 103 SW 942. 

Nebr.—Kerr v. McCreary, 86 Nebr. 
786, 126 NW _ 299. 

N. Y.—Ford v. David, 13 HowPr 
193 (where it was said that only one 
appeal is allowed in the same action 
unless a new trial is ordered upon 
appeal after final judgment has been 
rendered). 

N. C.—Carson v. Bunting, 156 N. C. 
29, 72 SE 70; Roberts v. Baldwin, 155 
IN cs C2 65 11 SE 319; Holland v. "Sea- 
board Air Line R. Co., 143 N. C. 435, 
55 SE 835; Shoaf v. Frost, 127 N. C. 
306, 37 SE les Pretzfelder v. Mer- 
chants’ Ins. Co,,.423 IN. (C. .164;..3.SH) 
470, 44,LRA 424. 

Pa.—Dehart v. Kerlin, 4 Pa. Co. 396 
(appeal and certiorari). 

Tenn.—Johnson_ v. 107 
Tenn. 558, 64 SW 895. 

Tex.—Wandelohr v. Grayson Coun- 
1 Nat. Bank, 102 Tex. 20, 108 SW 

1154, 112 SW 1046 [aff (Civ. A.) 106 
SW 413]; Gainesville, etc. R. Co. 
v. Lacy, 7 Tex. Civ. A. 63, 26 SW 413 
[aff 86 Tex. 244, 24 SW 209]. See 
Campbell v. Wiggins, 85 Tex. 451, 22 
Sw 5. 


Lewis, 


Murphy, 


See Maxwell v. Schwartz, 55 Minn. 
414, 57 NW 141. 

And see other casés in the follow- 
ing notes. 

[a] Denial of motion for injunc- 
tion against the collection of a judg- 
ment, it has been held, does not 
affect the right of the moving party 
to appeal from a judgment taken in 
another and distinct action over the 
same subject matter. Roulhac vv. 
Miller, 89 N. C. 190. 

[b] Rule where first Dalen pee} 
was by case reserved.—(1) In Con- 
necticut if a case has been reserved 
for the advice of the supreme court 
and judgment rendered in accordance 
with the advice given, the supreme 
court will not afterward, upon pro- 
ceedings in error, consider questions 


APPEAL AND ERROR 


principle, after 


on which the party moving in error 
had an opportunity to be heard when 
the case was before the court upon 
the reservation. Fowler v. Bishop, 
32 Conn. 199; Nichols v. Bridgeport, 
27 Conn. 459; Smith v. Lewis, 26 Conn. 
LUO; euG2) But where, in a case re- 
served, the validity of a statute, upon 
which the right of action depends, is 
drawn in question on the ground that 
the statute violates the constitution 
of the United States, the supreme 
court, notwithstanding the fact that 


the case had previously been re- 


s_rved by the lower court for the 
advice of the supreme court, will en- 
tertain a writ of error for the pur- 
pose of affirming the judgment, in 
order to enable the case to be carried 
to the supreme court. New Haven, 
ete., Co. v. State, 44 Conn. 376. 

87. lll.—Wabash, etc., R. Co. v. 
Peterson, 115 Ill. 597, 6 NE 412; Sal- 
ley v. Peo., 122 I11. 70. 

Ind.—Meikel v. eaten Sav. Fund 
Soc., 24 Ind. ; 
slows .—Davis v. Alexander,1 Greene 
8 


Ky.—Banton v. Campbell, 9 B. Mon. 
587. 
ag Md -Eridendelnk v. Zeller, 5 Md. 

Mo.—Padgett v. Smith, 205 Mo. 
122, 103 SW 942; Schnabel v. Thom- 
as, (A.) 73 SW 917; Harburg y. Ar- 
nold, 87 Mo. A. 326; Brummel v. Phil- 
lips, 79 Mo. A. 116; *Schnaider’s Brew- 


inet Cows Vve Levvie, 41 Mo. A. 584; 
Cowen v. Shepley, 9 Mo. A. 594. 
Tenn.—Johnson v. Murphy, 107 


Tenn. 558, 64 SW 895. f 

Tex.—Wandelohr v. Grayson Coun- 
ty Nat. Bank, 102 Tex. 20, 108 SW 
1154, 112 SW 1046 [aff (Civ. A.) 106 
SW *413]: Trammell v. Rosen, (Civ. 
A.) 165 Sw 518; Harris v. Simmang, 
(Civ. A.) 29 SW _ 668; _ Gainesville, 
CLC ete CO. -Va uaCY, ain, Lex.) Clive ; 
63, 26 SW 413 [aff 86 Tex, 244, 24 
SW 200]. 

Ont.—Drewry v. Percival, 20 Ont. 
L. 489, 15 OntWR 617 

88. Trammell v. Rosen, (Tex. Civ. 
A.) 165 SW 518. 

89. U. S.—Magwire v. Tyler, 17 
Wall. 253, 21 L. ed. 576; Singer Mfe. 
Ges v. Adams, 185 Fed. "168, 107 CCA 
658. 

Cal.—Peo. v. San pis qorerne Bank, 
A525 Calewi2 6, oO mie 

Ind.—Adams_ v. Writley County, 
165 Ind. 530, 76 NE 113. 

La.—Corbett v. Hanson, 127 La. 
219, 53 S 529; State v. Judges St. 
Tammany Parish Fourth Cir. Ct. of 
App., 105 La. 309, 29 S 384; Vincent 
v. Philips, 48 La. Ann. 351, 19S 1438; 
Conery v. New Orleans Water Works 


Co., 42 Las Ann...441),°7 S 590; Gil- 
laspie v. Scott, 32 La. Ann. 167; 
Lacroix v. Menard, 7 Mart. N. S. 
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Nebr.—Kerr v. McCreary, 86 Nebr. 
786, 126 NW 299. 

N. C.—Holland vy. Seaboard Air 
Line R. Co., 148 N. C. 485, 55 SH 835; 
Shoaf v. Frost, 127 N. C. 306, 37 SE 
271; Hendon vy. North Carolina R. 
Co., 127 N. C. 110, 87 SE 155; Pretz- 
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corporated in the same record, will be dismissed at 
the costs of plaintiff in error.®t 


Upon the same 
a party has prosecuted to final 


judgment a complaint for review, he cannot after- 
ward appeal from the original judgment.°? 
has been held that the final determination of an ap- 
pellate proceeding will bar another proceeding in the 
same case, presenting the same questions for review, 
even though the proceedings are in different courts.®* 

After remand and entry of judgment or decree. 
Where a case is decided on appeal or error and a 
mandate issued directing the lower court to enter 
a specified final judgment or decree, and the court, 
in obedience to the mandate, enters such judgment 
or decree, the general rule is that no appeal or writ 
of error will lhe therefrom.** 


And it 


The rule, however, is 


felder v. Merchants Ins. Co., 123 N. 
C. 164, 31 SE 470, 44 LRA 424. 

S. C.—Britton v. Johnson, 13 S. C. 
EKq. 24. 

Wis.—Lutien  v. 151 
Wis. 607, 1389 NW 312 

[a] Appeals from judgment and 
from order denying new trial.— 
Where all the questions involved in 
an appeal from the judgment have 
been decided on appeal from an or- 
der denying a new trial, the appeal 
will be dismissed. Coats v. Harris, 
9 Ida. 470, 75 P 246. As to double 
appeals see infra § 107. 

90. Southern Kan. R. Co. v. Lof- 
foon, (Tex. Civ. A.) 33 SW 584. 

91. St. Louis, etce., R. Co. v. Mc- 
Lelland, 62 Fed. 118, 10 CCA 302. 


ipsa 


92. Traders’ Ins. Co. v. Carpenter, 
85 Ind. 350. 
93. Platte Land Co. v. Hubbard, 


30 Colo. 40, 69 P 514 (holding that 
when an appeal was taken to the 
court of appeals and resulted in an 
affirmance of the judgment, a writ 
of error cannot be taken from the 
supreme court to the district court); 
San Miguel Consol. Gold. Min. Co. v. 
Suffolk Gold Min., etc., Co., 24 Colo. 
468, 52 P 1027 (to the same effect). 

[al In Texas, where an appeal 
has been prosecuted to judgment in 
the court of civil appeals and its 
judgment affirmed by the supreme 
court, the former court is without 
jurisdiction to again determine the 
cause upon a writ of error prose- 
cuted to it from the trial court be- 
fore the appeal was heard, or to af- 
firm the judgment below on certifi- 
cate in such writ of error cause. 
Gainesville, etc., R. Co. v. Lacy, 7 
Tex.) \Civ. Ac, 63,26 Sw 743 fate’ 86 
Tex. 244, 24 Sw 209]. 

94. U. S—Singer Mfg. Co. v. 
Adam, 185 Fed. 768, 107 FOCA 658; 
Minnesota Moline Plow Co. v. Do- 
wagiac Mfg. Co., 126 Fed. 746, 61 
CCA 3528 Tyler Min. Co. v. Last 
Chance Min. Co., 97 Fed. 394, 38 CCA 
219; Merrill v. Jacksonville Nat. 
Bank, 78 Fed. 208, 24 CCA 63 [aff 173 
U. S. 131, 19 SCt 360, 43 L. ed. 640]; 
Gregory v. Pike, 77 Fed. 241, 23 CCA! 
te In re Pike, 76 Fed. 400, 22 CCA 

Cal.—Fox v. Hale, oe 
Corn i22v Cale oo 54. 
igo C.—McLane v. Cropper, 6 App. 


Ida.—Idaho Comstock Co. v. Lund- 
strum, 9 Ida; 785, ‘76 P 762: 
feud aike v. Clarke, 141 Tl]. A. 

Mo.—Chiles v. pears ees Dist., 
1117 Mo, A. 252, 85° Siwa's 

Mont. —Kimpton Vv. Pibilee Placer 
Min. Co., 22 Mont. 107, 55 P 918. 

Nebr.—Kerr v. McCreary, 86 Nebr. 
786, 126 NW 299. 

N. J.—Jenkins v. Guarantee Trust, 
ae Cor Don Nie Jen TOS mos A 

N. M.—Champion v. Rice, 13 N. M. 
236) S82. 2 359) 

Or.—Apex Transp. Co. v. Garbade, 
32 Or. 582, 52 P 573,-54 P 367, 882, 
62 LRA $13 and note. 


ae Silver Min. 
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subject to exceptions or apparent exceptions in cer- 
tain cases.®® 

After affirmance for failure to perfect appeal, file 
briefs, prosecute, etc. Where a judgment or decree 
has been affirmed, not dismissed,®* although not on 
the merits, but for failure of the appellant to per- 
fect the appeal, file briefs, prosecute, or take other 
steps required by law or rule of court, a second 
appeal or writ of error cannot be maintained.°? 

Affirmance for want of exception. And where, 
on appeal, a judgment sustaining a demurrer to a 
complaint is affirmed because no exception appears 
to have been taken to the ruling, a second appeal 
will not lie, although the record, by a nune pro 
tune entry, shows an exception.®® 

[§ 93] b. Questions Which Could Not Be Con- 
sidered. A second appeal, writ of error, or other 
proceeding may lie to review and determine ques- 
tions which were not and could not be considered 
by the appellate court on the former proceed- 
ing.®® 

G scanttons and appeal. In Massachusetts the fact 
that a suit in equity has been before the supreme 
judicial court on defendant’s exceptions, which pre- 
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sent for decision only questions of law, and which 
have been overruled, does not prevent defendant 
from appealing from the final decree subsequently 
entered, for the purpose of having a review of the 
facts.1 ; 

Certiorari and appeal. Where a certiorari pro- 
ceeding merely determined the jurisdiction of the 
lower court in affirming a conclusion of the board 
of supervisors of a county as to certain statements 
of consent to the sale of intoxicating liquors, it was 
held that the judgment thereon did not preclude 
an appeal involving other questions.” 

Prior quo warranto proceeding. And a writ of 
error to review proceedings brought within the time 
prescribed by law is not barred by the fact that 
plaintiffs in error, or some of them, were relators 
in a prior unsuccessful quo warranto proceeding to 
review the proceedings.® 

[§ 94] ec. Where There Have Been New Pro- 
ceedings. A second appellate proceeding may, 
of course, be prosecuted in the same case, where 
there have been new proceedings in the case, al- 
though only as to points not passed upon on the 
first appeal.+ 


Pa.—In re Melon St., 192 Pa. 331, 
43 A 1013. 

Tenn.—Johnson v. Murphy, 107 
Tenn. 558, 64 SW. 895. 

Utah.—People’s Bldg., ete., Assoc. 


v. Fowble, 18 Utah 206, 55 P 57 [aff 
rehi 17 Utah 122,538 P9991. 

Wis.—Baines v. Janesville, 103 Wis. 
102, 79 NW 29, Compare however 
Finney v. Guy, 111 Wis. 296, 87 NW 
255 [aff 189 U. S. 335, 23 SCt 558, 
47 L. ed. 839]. 

95. See Lambert v. Bates, 148 Cal. 
146, 82 P 767 (holding that the party 
against whom judgment is ordered 
by the supreme court to be entered 
upon reversal of a former judgment 
in his favor has the right to appeal 
from the judgment so entered, and 
may correct any error in its entry, 
and may also present’ exceptions 
taken by him upon the trial of the 
action, but cannot review any mat- 
ter which has become the law of 
the case). Where, upon the reversal 
by the court of appeals of the Dis- 
trict of Columbia, of a decree of 
the lower court dismissing a bill to 
vacate as fraudulent an assignment 
of a claim against a decedent’s es- 
tate, a decree was entered in con- 
formity with such court’s mandate, 
from which. decree defendant ap- 
pealed, a. motion to dismiss the ap- 
peal was overruled, on the ground 
that, although he might have ap- 
pealed to the supreme court of the 
United States from the first decree 
of such court, he had the option of 
waiting until a decree was _ entered 
below on the mandate, and then tak- 
jing an appeal as a necessary step 
toward an appeal to the supreme 
court. McLelland v. Thurston, 35 
App. (D. C.) 361. See also Clark v. 
Roller, 23 App. (D. C.) 453 [mod and 
aff 199 U. S. 541, 26 SCt 141, 50 L. 
ed. 300]. As to appeal from final 
judgment of special term in New 
York, entered in pursuance of direc- 
tion of general term of supreme court 
see Abbey v. Wheeler, 170 N. Y. 122, 
60 NE 1074 [rev 58 App. Div. 451, 69 
NYS 432]. 

[a] Matters not considered.—(1) 
A decree entered by a district court 
in a suit in admiralty, after receipt 
of a mandate from the supreme 
court, may be reviewed by an appeal 
to the circuit court of appeals, as to 
matters not considered by the su- 
preme court, and left open by the 
mandate. The New York, 104 Fed. 
561, 44 CCA 38. (2) After reversal 
of a judgment in his favor, defendant 
in error may maintain error or ap- 
peal to review questions of law which 


«versed an order overruling 


could not have been litigated on the 
first writ or appeal, and to reverse 
the judgment directed by the appel- 
late court. Guarantee Co. of North 
America v. Phenix Ins. Co., 124 Fed. 
170; 59 CCA 376. In this case the 
circuit court rendered judgment for 
defendant on a general verdict and 
special findings. Plaintiff brought 
error on the ground that the judg- 
ment should have been in its favor. 
The court on appeal reversed the 
judgment, and the circuit court ren- 
dered judgment for plaintiff. De- 
fendant brought error on the ground 
that the rulings on the trial were er- 
roneous. It was held that the writ 
was maintainable, because defendant 
could not have maintained a writ to 


challenge the former judgment. See 
infra § 93. 
[b] If new proceedings are taken 


in the case (1) an appeal or writ of 
error will lie by the party aggrieved 
thereby. Finney v. Guy, 111 Wis. 
296, 87, NW: 255 (Patt 189 U.S: 335, 
23 SCt 558, 47 L. ed. 839] (holding 
that where the supreme court ae 
a de- 
murrer, and remanded the same “for 
further proceedings according to 
law,’ it would not dismiss an appeal 
from a judgment sustaining the de- 
murrer on the ground that it was 
entered in obedience to the supreme 
court’s mandate). (2). In. Fox’ v: 
Hale, etc., Silver Min. Co., 122 Cal. 
219, 54 P 731, a judgment based on 
two causes of action was reversed 
as to one and the case remanded for 
a new trial as to that cause, with 
instructions to enter judgment as to 
the other. A new trial was had, and 
judgment entered as directed, and 
also on the other cause, and the same 
parties again appealed. After the 
hearing of the appeal, respondent 
moved in the supreme court to dis- 
miss as to the cause previously re- 
versed, and to affirm as to the other. 
It was held that the motion should 
be granted. See infra § 94. 
96. Dismissal see infra § 98 et Seq. 
97: Salley, Vv... Peo; A221. AS 768 
Trulock v. Friefidship Lodge, 75 Iowa 
381, 39 NW -654; Padgett v. Smith, 
205 Mo. 122, 103 SW 942; Erwin v. 
Missouri, etc., Tel. Co., 173 Mo. A. 
508, 158 SW 913; Schnabel v. Thom- 
as, (Mo. A.) 73 SW 917; Brummel 
v. Phillips, 79 Mo. A. 116; Schnaider’s 
Brewing Co. v. Levvie, 41 Mo. A. 
584: Cowen v. Shenley, 9 Mo. A. 594. 
98. Adams v. Whitley County, 165 
Ind. 530, 76 NE 113. 
99. Alaska-Treadwell Gold Min. 
Co. v. Cheney, 162 Fed. 593, 89 CCA 


851 (holding that where, after a 
verdict’ for a plaintiff suing as ad- 
ministrator, a motion in arrest of 
judgment was sustained and judg- 
ment entered dismissing the action 
on the ground that plaintiff’s appoint- 
ment as administrator was void, and 
this judgment was reversed by the 
appellate court and a judgment on 
the verdict directed and entered, the 
only question concluded by such de- 
cision of the appellate court was that 
of the validity of plaintiff's appoint- 
ment, and the defendant might main- 
tain proceedings in error, after the 
entry of the final judgment, to re- 
view questions which arose on the 
trial and which could not have been 
considered by the appellate court on 
the prior hearing); Guarantee Co. of 
North America v. Phenix Ins. Co., 
124 Fed. 170, 59 CCA 876; The New 
York, 104 Fed. 561, 44 CCA 38. 

1. Malden, etc., Gas Light Co. v: 
Chandler, 211 Mass. 226. 97.NE 906. 

2. Porter v. Butterfield, 116 Iowa 
725, 89 NW 199. 

3. Aldridge v. Clear Creek Drain., 
ete; TDist 250 S251 1997 SN Boks 
(writ of error to review proceedings 
for the formation of drainage dis- 


trict). 

4 U. S—Magwire v. Tyler, 17 
Wall. 253, 21 L. ed. 576. ; 

Ala.—Montgomery County .v. Mont- 
gomery Tract. Co., 145 Ala. 653, 39 S 
518 (holding that where the trial 
court, after the supreme court had 
dismissed an appeal because the 
cause had become a moot one, over- 
ruled a motion to dismiss the cause 
and entered a final decree, the ag- 
grieved party was entitled to anpeal 
to determine the correctness of the © 
ruling). 

Cal.—Fox v. Hale., ete., Silver Min. 
Co.;, 122, Cal, 2095 549) P) 731. 

Ill.—Johnson v. Von Kettler, 84 
Til. 315 


gp ey Amold v. Arnold, 11 B. Mon. 


La.—De Renzes v. His Wife, 117 
Ha. SL 1,) Alesse 

Me.—Cherryfield, ete., Electric R. 
Co.’s App., 95 Me. 361, 50 A 27. 

Md.—Smith v. Shaffer, 50 Md. 132; 
Young v. Frost, 1 Md. 377. 

N. C—Hendon vy. North Carolina 
Re Co., 127 Na On 910,37. She the 

Wis.—Finney v. Guy, 111 Wis. 296, 
87 NW 255 [aff 189 U. S. 335, 23 Sct 
558, 47 L. ed. 839]. 

See Powell vy. Yearance, 73 N. J. 
Hg 1175/67 VAMSooe 
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_ [§ 95] d. Second Proceeding Prosecuted by Ad- 
Where a case has been brought up 
by appeal or on writ of error by one of the parties, 


and determined by the reviewing 


party cannot subsequently bring the case up by ap- 
peal.or writ of error to obtain a review of a ques- 
tion which was determined in the first proceeding,® 
or which should have been brought up by cross ap- 
peal or petition in error or presented by assign- 
While it has been held that 
an appeal or writ of error by one party is no bar 
to a proceeding by the other party assigning dif- 
ferent errors,® it has, on the other hand, been held 
that, where a writ of error has been brought by one 
party and has been finally adjudicated, the other 
party cannot sue out a writ of error in the same 
For the same reason it has been held that, 


ment of cross error.? 


cause.® 


, After entry of judgment or decree 
on mandate see supra § 92. 

_ [a] Appeal from part of decree.— 
But it has been held that where there 
has been an appeal from one part of 
a decree, there cannot, upon a fur- 
ther proceeding being had, be another 
appeal from‘a different part of the 
same decree. Britton v. Johnson, 13 
S. C. Hq. 24. 

5. Cross appeals, writs of error, 
etc. see infra § 106. 

6. San Miguel Cons. Gold Min. Co. 
v.. Suffolk Gold Min., ete, Co., 24 
Colo. 468, 52 P 1027; Smith v. Wright, 
71 Ill. 167; Hensley v. Davidson, 143 
Iowa 742, 120 NW 95. And see Hill 
v. Sawyer, 14 Wash. 275, 44 P 587. 
It has been held that, where the 
same case which is brought into the 
supreme court by plaintiff in error 
has been brought into the court by 
defendant in error, and an opinion 
delivered reversing the judgment 
upon grounds which would, in any 
event, have been fatal to the success- 
ful prosecution of the present writ 
of error, the case will be dismissed 
with costs. Mooney v. Brinkley, 9 
Ark. 449. 

.fa] Matter assigned as a cross 
error on appeal to the supreme court, 
upon which a decision is given 
against defendant in error, precludes 


him from prosecuting a writ of er- 


ror, assigning the same matter as 
error. Smith v. Wright, 71 Tl. 167. 
.7 Ark—Howell v. -Jackson, 86 
Ark. 530, 111 SW 999 (holding that 
under Kirby Dig. § 1225, providing 
that appellee, at any time before 
trial, by an entry upon the records 
o£ the supreme court, may pray and 
obtain a cross appeal against appel- 
lant, or any coappellee in whose 
favor any auestion is decided preju- 
dicial to him, where an appeal is 
taken, appellee’s relief is confined 
to a cross appeal, and, where none 
is taken and the case is decided on 
appeal, appellee is precluded by the 
judgment, and cannot take a second 
appeal). . 
“Tll.—Suburban. R. Co. v. Chicago, 
204 Till. 306, 68 NE 422; Page v.. Peo., 
99 Tll. 418. 
' Ind.—Horne  v. 18 Ind. 
A. 214, 47 NE 688. 
' Kan.—Scully v. Smith, 66 Kan. 265, 
(atl S29 WE 

La.—Williams v. Zengel, 117 La. 
614, 42 S 157; State v. Judges St. 
Tammany Parish Fourth Cir. Ct. of 
App., 105 La. 309, 29 S 384. 

' Tex.—Camieron yv. Cates, 22 Tex. 
Civ. A. 577, 55 SW 980. ORR 

[a]. For example, where plaintiffs 
brought suit to restrain the stopping 
of one ditch and the construction of 
others, and a decree was rendered 
dissolving a temporary restraining 
order in so far as it related to clos- 
ing the ditch and making it per- 
petual as to opening the others, it 
was held that there was only one 
wrong, that the decree dissolving 
the restraining order as to part of 
the subject matter, and making it 
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court, the other 


ing in First. 


perpetual as to the other was not 
separable, and that a second appeal 
could not be taken by appellees in a 
former appeal from the part of it 
not involved in that appeal. Howell 
v. Jackson, 86 Ark. 530, 111 SW 999. 

[b] “It was never intended by the 
law that an appellee could lie quies- 
cent while his rights and those of 
others were being adjudicated by an 
appellate court, and, after.a decision 
that is not agreeable to him, sue out 
a writ of error, and present the same 
case for readjudication. It is the pol- 
icy of the law to discourage and 
prevent vexatious and troublesome 
litigation, and to discountenance any 
attempt to have successive appeals 
brought up on the same record from 
the same judgment.” Harris v. Sim- 
mang, (Tex. Civ. A.) 29 SW 668, 669. 

[ec] In Louisiana (1) the statute 
provides that if the appellee, on the 
appeal of the other party, neglects 
to pray that the judgment he re- 
versed on those points whicn are 
prejudicial to him he shall not after- 
ward be allowed to appeal, but the 
judgment shall remain irrevocable 
for or against him. Code Prac. art 
889. (2) And the rule in this state 
is that, as between appellant and 
appellee, the lower court cannot, as 
a rule, after the first appeal has been 
perfected, make any order in the 
case, and cannot grant an order for 
a second appeal, the only way in 
which the appellee can obtain an 
amendment of the judgment in his 
favor being by answer to the appeal. 
Williams v. Zengel, 117 La. 614, 42 
S 157. (3) Where two persons are 
sued in a petitory action, and one 
calls the other to defend her title 
of warranty, and the warrantor alone 
appeals, the whole case is brought 


up on affirmance, and the other de-| 


fendant cannot afterward appeal. 
State v. Judges St. Tammany Parish 
Fourth Cir. Ct. of App., 105 La. 309, 
29. S 384. 

8. _Colo.—Bruce v, Horn, 11 Colo. 
A. 316, 52 P 1036; Brennan v. State 
Bank, 10 Colo. A. 368, 50 P 1076. 

Ill. Rector v. Hartford Deposit 
Co., 102 Ill. A. 554; Atwood y. Whit- 
temore, 94 Ill. A. 294. 

La.—Poeyfarré vy. Delor, 7 Mart. 1. 
‘ Minn.—State v. Northern Pac. R. 
Co., 99 Minn. 280, 109 NW 288,-110 
NW. 975. 

N. M.~Armijo v. Neher, 11 N. M. 
354, 68 P 914, 

Pa.—Ormsby v. Ihmsen, 34 Pa. 462. 

{a] For example, (1) it has been 
held that, where the appellee is en- 
titled to prosecute a cross appeal but 
fails to do so within the statutory 
time, his right is not barred, although 
the judgment may have been affirmed. 

ickliffe v. Buckman, 12 B. Mon. 
(Ky.) 424; McKay ‘vy. Mayes, 32 SW 
606, 17 KyL 827. (2) And proceed- 
ings under a writ of error by a part 
of defendants in a foreclosure pro- 
ceeding to review an order allow- 
ing certain claims and disallowing 
others for expenditures by the re- 
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where a complainant obtains a decree, but not for 
all the relief prayed by his bill, and the respondent 
appeals, if complainant desires a more favorable 
decree he must enter a cross appeal, so that, when 
the decree is considered by the appellate court, he 
may be heard.?° 
a statute which gives defendant in error or appellee 
a right to file cross errors or maintain a cross ap- 
peal is permissive only and the right itself cumula- 
tive, so that his failure to assign cross errors or 
prosecute a cross appeal does not deprive him of 
the right to a subsequent appeal or writ of error.+ 

[§ 96] e. Second Proceeding by Party Not Join- 
An appeal by one party does not 
necessarily preclude another coparty from appeal- 
ing or bringing error.?? 
where a surety appeals from a judgment rendered 


It is usually held, however, that 


But it has been held that, 


ceiver, and not bringing up for re- 
view the final decree, cannot be con- 
sidered as res judicata to a writ of 
error afterward prosecuted by other 
defendants to review the final decree 
in the same cause. Atwood v. Whit- 
temore, 94 Ill. A. 294. (3) So, where 
plaintiff recovers a judgment for 
part of the relief claimed, and his 
adversary appeals and assigns error 
only to the part of the judgment un- 
favorable to him, and the judgment 
is affirmed on appeal, plaintiff there-- 
after, within the time limited for an 
appeal, may appeal from that part 
of the judgment which is to his dis- 


advantage. State v. Northern Pac. 
R. Co., 99 Minn. 280, 109 NW 238, 
110 NW 975. 

[b] Matter not adjudicated. — 


Where plaintiff in an action on a 
sheriff's bond recovered only actual 
damages, and appealed, alleging as 
the only error that he was entitled 
to treble damages, and judgment 
was affirmed, such judgment did not 
adjudicate plaintiff’s right to recover 
at all, so as to preclude a second ap- 
peal by defendant. Brennan v. State 
Bank, 10 Colo. A. 368, 50 P 1076. 

9. McCabe v. Emerson, 18 Pa. 111 
(stating as a reason for this that the 
second writ would have the effeet of 
calling in question a final judgment 
of the appellate court). 

10. Corning v. Troy fron, ete., 
Factory, 15 How. (U. S.) 451, 14 L. 
ae 768; Caston v. Caston, 54 Miss. 

11. Brennan v. State’ Bank, 10 
Colo. A. 368, 50 P 1076; Daly v. Kohn, 
230 Ill. 436, 82 NE 828; Page v. Peo., 
99 Ill. 418; Rector vy. Hartford De- 
posit Co., 102 Tll. A. 554; Wickliffe 
v. Buckman, 12 B. Mon. (Ky.) 424; 
Armijo v. Neher, 11 N. M. 3854, 68 
P 914 (holding that, where one of 
the parties to a suit sues out an ap- 
peal which is heard, it does not pre- 
vent the other party to the cause 
from suing out a writ of error to re- 
view certain errors alleged to have 
occurred on the trial, and which were 
not reviewed on appeal). But com- 
pare Suburban R. Co. v. Chicago, 204 
Tll. 306, 68 NE 422 (holding that, 
where a defendant in error, whose in- 
terests were adverse to those of its 
codefendant and identical with those 
of plaintiff in error, did not-assign 
eross error on a question not raised 
by plaintiff's assignment of errors, 
but argued the question fully in its 
brief, such defendant could not, after 
an adverse decree, sue out an orig- 
inal writ to review the same ques- 
tion, although the provision in Prac. 
Act § 78 [Starr & C. Annot. St. (1896) 
(2d ed) p 3106 c 110], that a defen- 
dant in error may assign cross er- 
rors, is construed as merely permis- 
sive). See also infra § 1567 et seq. 

12. La—Bowman v. Kaufman, 30 
La. Ann. 1021. 

N. Y.—Brown v. Richardson, 27 
N. Y. Super. 603 (holding that, where 
codefendants answer separately, set- 
ting up different defenses, and judg- 


\ 


Any a 
~ aa 


348 [3C.J.] APPEAL AND ERROR [$$ 96-99 


against him and his principal, and the judgment has 
already been reversed on an appeal by the latter, 
And where a judg- 
ment against several has been affirmed as to one, 
and he subsequently joins the others in a writ of 
error, the writ will be dismissed as to him."4 

[§ 97] f. Power of Court to Avoid Successive 
It has been held that an appellate court 
has inherent authority to regulate its jurisdiction so 
as to prevent successive appeals from a judgment; 
that to this end it will conclusively presume, where 
an appeal has been taken by one party, that any 
party affected by the judgment who shall have had 
due notice of the proceedings, and does not approe- 
priately challenge such judgment, has elected to 
waive the right to do so, and will so dispose of the 


the appeal will be dismissed.1% 


Appeals. 


ment goes against all, an appeal by 
one defendant does not affect the 
rights of the others to subsequently 
appeal). 

Ss. D.—State v. King, 6 S. D. 297, 
60 NW 75. 

Tex.—Wandelohr v. 100 
Tex. 471, 100 SW 1155. : 

Wis.—Arnold v. Pike, 154 Wis. 570, 
143 NW 662 (holding that under St. 
[1911] §§ 3039, 3048, 3049, 38071, re- 
lating to appeals, a defendant against 
whom a separate award in addition 
to a joint judgment has been ren- 
dered may appeal from the separate 
award after an appeal by his code- 
fendant, in which he did not join, 
has been taken and determined), But 
see Gertz v. Milwaukee HPlectric R., 
etc., Co., 139 NW 312 (infra § 97 note 
15). 

dee also Atwood v. Whittemore, 94 


Rainey, 


Tll. A. 294. . 
13. Brashear v. Carlin, 19 La. 395. 
[a] On the other hand, however, 


it has been held that, where sureties 
on a replevy bond given to secure 
possession of property in litigation 
do not appeal from the judgment 
against them, they are entitled to a 
writ of error to review such judg- 
ment, and the fact that their prin- 
cipal has appealed and also joined 
in the writ of error bond does not 
affect. their rights. Wandelohr v. 
Rainey, 100 Tex. 471, 100 SW. 1155. 

14. Wandelohr v. Grayson County 
Nat. Bank, (Tex. Civ. A.) 106 SW 
413 [aff 102 Tex..20, 108 SW 1154, 
112 SW 1046]. ’ 

15. Gertz v. Milwaukee Hiectric 
R:, etc., Co; Cwis.) -139) NW, 312. 

16. U. S.—Davis v. Cleveland, etce., 
RaCose2lie Ws Sy lod, OU SCE 4635058 
L. ed. 708, 27 LRANS 823, 18 AnnCas 
907 (holding that the fact that a 
writ of error had been sued out from 
the circuit court of appeals to the 
eircuit court and dismissed was no 
bar to the jurisdiction of the su- 
preme court to review the judgment 
of the circuit court on the question 
of its jurisdiction as a federal court); 
Deneale v. Archer, 8 Pet. 526, 528, 
8 L. ed. 1032, 1033. 

Fla.—Glasser v. Hackett, 37 Fla. 
358, 20 S 532. 

Ida.—Jackson v. Barrett, 12 Ida. 
465, 86 P 270. : i 

Tll.—Garrick v. Chamberlain, 97 
Tll. 620; Carson v. Merle, 4 Ill. 168; 
Reed v. Kimsey, 98 Ill. A. 364. 

Ind. T.—State Nat. Bank v. Card- 
well, 1 Ind. T. 311, 37 SW 108. 

Towa.—Pilkington v. Potwin, 144 
NW 39; Snyder v. Richey, 150 Iowa 
737, 1830 NW 922; Stutsman v. Sharn- 
less, 125 Iowa 335, 101 NW 105; 
Groendyke v. Musgrave, 123 Iowa 
535, 99 NW 144 (voluntary dismis- 
sal). 

Ky.—Alford v. Guffy, 97 SW _ 369, 
30 KyL 54; Bowling Green y. Elrod, 
14 Bush 216. 

La.—Goodwin v. Alexander, 105 La. 
658, 30 S 102. 

Mich.—Beller v. Stevens, 46 Mich. 
168 (where it is said that “dismissing 
a writ of error is equivalent to a 


from so much of 


the codefendant 


Dismissed—a. In 
if an appeal or 


of the eases the 


and exceptions.1* 


nonsuit, and cannot prevent further 
proceedings, which are a matter of 
right until barred by statute’). 


Miss.—Bull v. Harrell, 7 How. 9 
(dismissal of appeal for want of 
jurisdiction). 

Mo.—Brill_v. Meek, 20 Mo. 3858; 


Hinshaw v. Warren, 162 Mo. A. 280, 
144 SW 509; Burdick y. Security Life 
Assoc., 91 Mo. A. 529. 

N. Y.—Keller v. Cleary, 62 App. 
Div. 609, 70 NYS 899. 

Oh.—Louisville, ete, R. Co. v. 
Globe Soap, 74 Oh. St. 359, 78 NE 
506 (voluntary dismissal). 

Pa.—Power vy. Frick, 2 Grant 306 
(holding that a plaintiff in error may 
have a second writ of error after a 
non prosequitur of the first, but it 
will not be a supersedeas). 

S. D.—Pierson v. Minnehaha Coun- 
ty,.:28, Si D; 1634," 134 2NiW) w2t2, 38 
LRANS 261; Gorman vy. Madden, 26 
S. D. 459, 128 NW. 614. 

Tex.—Morris v. Morgan, (Civ. A.) 
46 SW 667 (voluntary dismissal after 
transcript filed, no affirmance on a 
certificate having been asked). 

{a]_ Dismissal without prejudice. 
—In Idaho, where a motion to dis- 
miss an appeal is confessed and the 
court dismisses the appeal without 
prejudice to another appeal, the sec- 
ond appeal may be perfected at any 
time after the order of dismissal is 
made, regardless of whether the re- 
mittitur has been filed in the trial 
court or not. Jackson v. Barrett, 12 
Ida. 465, 86 P 270. 

[b} In Louisiana (1) the dismis- 
sal of a suspensive appeal does not 
prejudice whatever right the party 
may have to a devolutive appeal. 
Woodville v. Klasing, 51 La. Ann. 
1057, 25 S 635. (2) Where an order 
allows an appeal in the alternative 
and a bond is furnished, it will be 
presumed as intended to be suspen: 
sive; and on its dismissal the appel- 
lant will be allowed a devolutive ap- 
peal, if applied for within the statu- 
tory time. Salles v. Jacquet, 106 
La. 643, 31 S 153. (3) And where the 
court of appeal and the supreme court 
have held that an appeal in a particu- 
lar case, returnable to one court or the 
other, is not returnable to the court 
of appeal, the argument’ presented by 
counsel to maintain the appeal which 
had been returned to the court first 
mentioned will not preclude appeal 
to the supreme court after the dis- 
missal of the appeal first taken, the 
time for such second appeal not hay- 
ing expired. Goodwin y. Alexander, 
105 La. 658, 30 S 102. See also Vallee 
v. Hunsberry, 108 La. 136, 32 S 359. 

17. See cases infra this note. And 
see infra §§ 99, 100. 

[a] Necessity for resort to writ 
of error.—In Missouri it was held 
that when an appeal has once been 
granted, the power of the inferior 
court over the subject is exhausted 
and the party, having from any cause 
lost the benefit of his appeal, must 
resort to a writ of error. Brill v. 
Meek, 20 Mo. 358. And see Burdick 
v. Security Life Assoc, 91 Mo. A. 


[§ 99]. b. For Irregularity in Proceedings. 


appeal as to preclude any further appeal in respect | 
to such judgment; and that, whefe plaintiff appeals 


a judgment as relieves a defendant 


from liability with a codefendant adjudged liable, 


claiming the right to appeal may 


be required to perfect his appeal, so that it may 
be disposed of with plaintiff’s appeal.t® 
[§ 98] 2. Where First Proceeding Has Been 


General. The general rule is that 
proceeding in error has been dis- 


missed it does not bar seasonable prosecution of 
another appeal or proceeding in error, and in some 


rule is thus broadly stated.1® The 


rule, however, is subject to numerous restrictions 


In 


529 (appeal dismissed and error al- 
lowed). 

[b] Dismissal by agreement of the 
parties.—In Illinois it has been held . 
that, if an appeal has been dismissed 
by agreement or for other reasons 
than the failure to perfect the appeal 
in the proper form, the dismissal 
will be a bar to another appeal. 
Evans v. Peo., 27 Ill. A. 616. 

[c] Dismissal without prejudice. 
—(1) In some jurisdictions, by stat- 
ute or rule of court, the dismissal of 
an appeal is in effect an affirmance 
of the judgment appealed from, un- 
less expressly made without preju- 
dice to another appeal, so that a dis- 
missal not made without prejudice 
will, as in the case of an affirmance, 
operate as a bar to a second appeal. 
See Tuttle v. Tuttle, 19 N. D. 748, 
124 NW 429. (2) Under Colo. Civ. 
Code (1887) § 3899, providing that 
where an appeal is dismissed without 
prejudice to another appeal or writ 
of error, another may be taken, a 
writ of error will not lie after the 
dismissal of an appeal unless it is 
stated that the appeal was without 
prejudice. McMichael v. Groves, 14 
Colo.540, 23. P1006." 

[d] Appeal from intermediate or- 
der.—In New York it has been held 
that an appeal from an intermediate 
order will not be allowed after the 
dismissal of an appeal from a final 
judgment, although the intermediate 
order is one which the party is en- 
titled to have reviewed on an ap- 
peal from the final judgment under 
Code Civ. Proc. § 1316. Reidy v. 
Bleistift, 30 Mise. 203, 61 NYS 915 
[aff rearg 31 Misc. 181, 63 NYS 974]. 

fe] Woid dismissal.—While a party 
may abandon his appeal by failure 
to file the required transcript, and 
forfeit his right to have the case re- 
viewed on the merits, and subject it 
to dismissal in the appellate court, 
he cannot have the appeal dismissed 
by the clerk of the circuit court 
and enter another appeal from the 
same _ decree. The attempted dis- 
missal in such case is a nullity and 
the prior appeal is still pending. Da- 
Costa v. Dibble, 45 Fla. 225, 33 S 466. 
' [f] * Dismissal operating as affirm- 
ance.—In some jurisdictions by stat- 
ute a dismissal of an appeal oper- 
ates as an affirmance and is final, 
and a second appeal or writ of error 
will not lie. Thus in Virginia the 
dismissal of an appeal operates as an 
affirmance of the decree of the lower 
court by virtue of Code § 3475, pro- 
viding that after the dismissal of an 
appeal no other appeal shall be al- 
lowed. Hicks v. Roanoke Brick Co., 
94 Va. 741, 27 SE 596. And see 
Johns v. Phoenix Nat. Bank, 6 Ariz. 
PASHAN On Smet (PA 

{g] In West Virginia a case which 
has been dismissed by the supreme 
court may be reinstated at a subse- 
quent term if the case was dismissed 
because of surprise, accident, or mis- 
take; but such equitable considera- 
tions cannot be considered in decid- 
ing whether, when a case has been 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


i 
1 


 §§ 99-100] 


” 


the absence of some contravening statutory pro- 
vision, it has been very generally held that, where 
an appeal or writ of error has been dismissed volun- 
tarily or by the court for failure to comply with 
some requirement of the law governing the pro- 
ceeding rendering the appeal ineffective, a second 
appeal or writ of error is not barred if taken in due 
This rule has been applied in cases of 
dismissal of premature writs of error or appeals,” 
to dismissals for irregularity or insufficiency in the 
steps taken to perfect the appeal or error proceed- 
ings,”° as well as to dismissals for want of author- 
ity in the appellant to maintain the proceeding.”! 
The rule does not apply, however, where, by stat- 


time.?8 


previously dismissed once or often- 
er, another writ of error or appeal 


can be granted. Perry v. Horn, 21 
W. Va. 732. ; 
{h] Leave of court.—(i) In New 


York, after an appeal has been dis- 
missed by the appellate division of 
the supreme court for failure to 
serve a case and prosecute the ap- 
peal as required by the rules, the 
original appellant cannot, without ob- 
taining leave; again appeal and, upon 
serving a case, insist upon its being 
heard. Sperling v. Boll, 26 App. Div. 
64, 50 NYS 209. (2) But where an 
attempted appeal is dismissed for 
want of jurisdiction, it is a nullity, 
and a subsequent appeal will not be 
dismissed on the ground that no 
leave to take such an appeal has 
been granted or the appeal reinstated, 
since the second appeal is the first 
valid appeal. Keller v. Cleary, 62 
App. Div. 609, 70 NYS 899. 

18. U. S—wU. S. v. Gomez, 3 Wall. 
Ribas a, ed, 212 Castro va, U-)S:,.3 
Wal o46e 08s. -ed./163> Us S3.venbDe 
Pacheco, 20 How. 261, 15 L. ed. 820; 


The Steamer Virginia v. West, 19 
LOW LS 2d las NEG. O45) NOL) Suey. 
Curry, 6 How. 106, 12 L. ed. 363; 


Yeaton v. Lenox, 8 Pet. 123, 8 L. ed. 
889. ° 

Ark.—Turner v. Tapscott, 29 Ark. 
318; Yell v. Outlaw, 14 Ark. 413. 

Cal.—Karth v. Light, 15 Cal. 324; 
Martinez v. Gallardo, 5 Cal. 155. 

Colo.—Hax iv. eis, 1° Colo. 187; 
Western Union Tel. Co. v. Graham, 1 
Colo. 182. 

Fla.—DaCosta v. Dibble, 45 Fla. 
225, 33 S 466; Garrison v. Parsons, 
Al ola 143825) So 3365 Glasser’ ov. 
Hackett, 37 Fla. 358, 20 S 532; John- 
son v. Polk County, 24 Fla. 28, 3 S 
414; Harris v. Ferris, 18 Fla. 81. 

Tll.—Carson v. Merle, 4 Ill. 168. 

Ind. T.—State Nat. Bank v. Card- 
well, 1 Ind. T. 311, 37 SW 103. 

Kan.—Weeks v. Medler, 20 Kan. 57. 

Ky.—Louisville v. Wehmhoff, 116 
Ky. 812, 76 SW 876, 79°SW 201, 25 
Kyl 995, 1924. 

La.—McGaw v. O’Beirne, 126 La. 
584, 52 S 775; Hall v. Beggs, 17 La. 
Ann. 238; Dugas v. Truxillo, 15 La. 
Ann. 116; Bates v. Weathersby, 2 
La. Ann. 484; Smith v. Vanhille, 11 
La. 380. 

Mo.—State v. Finn, 87 Mo. 310; 
Hinshaw v. Warren, 162 Mo. A. 280, 
144 SW 509; State v. Silverstein, 77 
Mo. A. 304; State v. Anthony, 65 
Mo. A. 543. 

Nebr.—Omaha L. & T. Co. v. Ayer, 
38 Nebr. 891, 57 NW 567. 

N. Y.—Culliford v. Gadd, 135 N. Y. 
632, 32 NE 136. 

oO Stes eres e LCOMINE 


h.—Louisville, 
74 sOhy St12859, 78 


2 ahs Co; 

Okl.—Richmond y. Frazier, 7 Okl. 
172, 54 P 441. 

Ss. RE res) v. Madden, 26 S. D. 
459, 128 NW 614. 

Tex.—Mays v. Forbes, 9 Tex. 436. 

W. Va.—Kelner v. Cowden, 60 W. 
Va. 600, 55 SE 649. 

Entering case as pending on writ 
of error on dismissal of appeal for 
lack of jurisdiction see supra § 89. 

19. Hook v. Richeson, 106 Ill. 392; 
Stokes v. Shannon, 55 Miss. 583; Gor- 


‘ 


APPEAL AND ERROR 
[§ 100] 


was before the 
error sued out, 


time.72 


man v. Madden, 26 S. D. 459, 128 NW 
614. See infra § 105. : 

[a] In Georgia, where a writ of 
error is prematurely sued out, leave 
will be granted plaintiff in error to 
have the official copy of the bill of 
exceptions recorded as an exception 
pendente lite. Neal-Blun Co. v 
Zeigler, Al Gan vAs 273;" 75 .S) 42. 

20. Ariz.—Little Butte Cons. Mines 
Co. v. Girand, 14 Ariz. 9, 123 P 309. 
Fe ae eee ez v. Gallardo, 5 Cal. 

Fla.—Gensler v. Florida R. Co., 14 
Fla. 41. 

Ida.—West v. Dygert, 15 Ida. 250, 
Sime Ole 

Jll.—Carson v. Merle, 4 Ill. 168. 

Kan.—Weeks v. Medler, 20 Kan. 57 
(where a petition in error was dis- 
missed on the ground that the rec- 
ord attached to it was illegal and in- 
sufficient). 

Ky.—Alford v. Duffy, 97 SW 369, 
30 Kyl 54; Louisville v. Wehmhoff, 
116 Ky. 812, 76 SW 876, 79 SW 201, 
25 KyL 995, 1924; Bowling Green v. 
Elrod, 14 Bush 216. 

La.—Bates v. Weathersby, 2 La. 
Ann. 484. 

Mass.—Bartlett v. Slater, 183 Mass. 
152, 66 NIE 631. 

Miss.—Merrill v. Hunt, 52 Miss. 

Warren, 162 Mo. 


774. 

Mo.—Hinshaw v. 

A. 280, 144 SW 509; State v. Silver- 
stein, 77 Mo. A. 304. 

Nev.—Cooper v. Pacific Mut. L. 
Imsier Co: te Nevinrall6oas! Amr 705 
(holding that where an appeal is dis- 
missed, not for want of prosecution 
or upon the merits, but for some 
technical defect in the preparation 
of the appeal, and the order of dis- 
missal expressly provides that it 
shall be without prejudice to an- 
other appeal, a second appeal is not 
barred). 

N. Y.—Culliford v. Gadd, 135 N. Y. 
632, 32 NE 136: Good v. Daland, 119 
N. Y. 153, 23 NE 474 (holding that 
where an appeal from an interlocu- 
tory judgment was dismissed for 
want of a certificate, made necessary 
by statute, calling for the opinion of 
the court of appeals, a second appeal 
after obtaining the proper certificate 
was not barred). 

Oh.—Louisville, ete, R. Co. v. 
Globe Soap Co., 74 Oh. St. 359, 78 
NE 506. 

Okl.—Richmond v. Frazier, 7 Okl. 
172, 54 P 441. 

Tex.—Bargna v. Bargna, (Civ. A.) 


127 SW. 1156. 

W. Va.—Kelner v. Cowden, 60 W. 
Va. 600, 604, 55 SE 649 [cit Cyc] 
(dismissal for failure of appellant to 
deposit sufficient amount to pay for 
printing the record, as required by 
statute). 

And see other cases supra note 18. 

[a] Dismissal for want of bond 
or of a sufficient bond.—Martinez v. 
Gallardo, 5 Cal. 155; Gensler v. Flor- 
ida Ren Conjesy Hlackates Carson vive 
Merle, 4 I1l.-168; Merrill v. Hunt, 52 
Miss.. 774; Culliford v. Gadd, 135 N. 
Y. 632, 32 NE 136. : 

[b] Defective affidavit.—Baregna v. 
Bargna, (Tex. Civ. A.) 127 SW 1156. 

[c] Clerical misprision in style of 
cause.— Where an appeal is dismissed 
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ute, the dismissal of the first proceeding is equiva- 
lent to an affirmance and is final.?” 

c. For Want of Prosecution. 
to one view, the dismissal of an appeal or writ of 
error for want of prosecution leaves the case in 
the court below in the same condition in which it 


According 


appeal was taken or the writ of 
and does not bar the subsequent. 


prosecution of another proceeding if begun in due 
But, according to another line of cases, the 
dismissal of a writ of error or appeal which has 
been regularly taken operates as an affirmance of 
the judgment or order, and unless the order of 
dismissal or some statutory provision otherwise pro- 


because of a clerical misprision in 
the style of the cause, and on being 
corrected as indicated by the dismis- 
sal, an appeal is again taken, the 
subsequent appeal will not be dis- 
missed as being the same appeal 
previously dismissed. Louisville v. 
Wehmhoff, 116 Ky. 812, 76 SW 876, 
79 SW 201, 25 KyL 995, 1924. 

21. Filetcher’s Suce. 13 La, Ann. 
29; Meacham vy. Pinson, 60 Mise. 217. 

[a] Writ improvidently allowed.— 
Where a judge of a circuit court in 
vacation allows a writ of error to 
a judgment of a county court and 
the writ is dismissed at the next 
term of the circuit court because 
improvidently allowed, it is error not 
to allow a writ prayed for in term 


ves" Amis v. Koger, 7 Leigh (34 
a. ; 

22. Johns v. Phenix Nat. Bank, 6 
Ariz. 290, 56 P 725; Hicks v. Roanoke 
Brick Co., 94 Va. 741, 27 Si’ 596. 
See infra § 100. 

23. Ark.—Sanders v. Moore, 52 


Ark. 376, 12 SW 783. ‘ 
Pak ae v. Engelbrecht, 2 Colo. 

Fla.—Harris v. Ferris, 18 Fla. 81. 

Ill.—Reed v. Kimsey, 98 Ill. A. 
aot See also French y. Peo., 77 Ill. 

Ky.—Helm vy. Boone, 6 J. J. Marsh. 
351, 22 AmD 75. Compare Harrison 
v. Commonwealth Bank, 3 J. J. Marsh. 
375 (where it was held that the dis- 
missal of an appeal is a virtual af- 
firmance of the judgment below, so 
as to render the obligors in ‘the ap- 
peal bond liable). See also Bowling 
Green v. Elrod, 14 Bush 216 (where 
it was held that, where an appeal may 
be granted by the court rendering 
the judgment, during the term at 
which it is rendered, or by the clerk 
of the court of appeals at any time 
within two years from the time the 
right to appeal accrued, upon filing 
in the office of the clerk a copy of 
the judgment from which the appeal 
is taken, the dismissal of an appeal 
granted below does not bar the right 
to obtain an appeal from the clerk 
of the court of appeals). 

Mo.—State v. Silverstein, 77 Mo. 
A. 304. 

N. Y.—French v. Row, 77 Hun 380,. 
28 NYS 849; Kelsey v. Campbell, 38 
Barb. 238. But see Sperling v. Boll, 
26 App. Div. 64, 50 NYS 209 (hold- 
ing that after an appeal has been 
dismissed by the appellate division 
of the supreme court for failure to 
serve a case and prosecute the ap- 
peal as required by the rules, the 
original appellant cannot, without 
obtaining leave, again appeal, and, 
upon serving a case, insist upon its: 
being heard). 

Wis.—Marshall v. Milwaukee, etc., 
R. Co., 20 Wis. 644. 

[a] This rule has been applied 
(1) to dismissals for failure to file 
the transcript of the record within 
the prescribed time (Williams v. La 
Penotiere, 26 Pla. 3338, 7 S 869); (2) 
for want of a transcript (Roberts v. 
Tucker, Le Wash i Tiei79),) Ore) Lor 
a failure to file brief (Texas, etc.,. 
Ring ©o.) wee are, g4 1) Nexss-Civs Ava 18; 
23 SW 42). (4) Failure to file tran- 
script or copy of record see Bowling 
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vides, is a bar to a subsequent proceeding in the 
same case and upon the same judgment or order.?* 
however, the first appeal has been dismissed 
without prejudice, its prosecution will not bar a sec- 
In some jurisdictions there are ex- 
press statutory enactments providing that a second 
appeal or writ of error shall not be allowed after 
a dismissal of the first,’* that the dismissal of the 
first proceeding shall operate as an aflirmance of 
the judgment,?* and that, on a failure to take a pre- 


If, 


ond appeal.?® 


Green v. Elrod, 14 Bush. (Ky.) 216; 
Alford v. Guffy, 97 SW 369, 30 KyL 
54; Louisville, ete., R. Co. v. Globe 
Soap Co., 74 Oh. St. 359, 78 NE 506. 
(5) Failure to file statement; terms 
imposed see Bartlett v. Slater, 183 
Mass. 152, 66 NE 631. (6) Where 
appellant fails to file a transcript in 
the appellate court and respondent 
fails to bring a certified copy of the 
judgment and have it affirmed, ap- 
pellant may dismiss the appeal and 
sue out a writ of error. State v. 
Silverstein, 77 Mo. A. 304. 

24. Cal.—Rowland v. Kreyenhagen, 
24 Cal. 52; Osborn v. Hendrickson, 6 
Cale 5 

La.—Dozer v. Sargent, 4 La. 41. 

N. 


J.—Maguire v. Goldberger, 71 

INF el SSO S aA Otc: SW elsin sat. 
Brown, 42 N. Jo. 828. 

Oh.—-Railroad Co. v. Belt, 36 Oh. 


Staves 

Okl.—Richmond v. 7 Oki. 
172, te P 441. 

Ss. D.—Carlberg v. Fields, 33 S. D. 
410, 146 NW 560; Collins v. Gladiator 
Cons. Min., etc., Co., 19 S. D: 358,.103 
NW 385. 

Va.—Sites v. Wieland, 5 Leigh (32 
Va.) 80. 

Ww. 
W. Va. 720. 

[a] In California, where, by stat- 
ute, two appeals are allowed, one 
from the judgment and one from the 
order denying a new trial, the dis- 
missal of an appeal from the .judg- 
ment is not a bar to an appeal from 
an order afterward made refusing 
appellant’s motion for a new _ trial. 
Fulton v. SOR BEE 40 Cal. 278; Fulton 
v. Cox, 40 Cal. 

[b] In ee ouiatana’ (1) while the 
dismissal of an appeal will not, in 
all cases, be the final “confirmation of 
the judgment appealed from, as ap- 
pellant may, under certain circum- 
stances be permitted to take another 
appeal (Johnson y. Jennison, 18 La. 
Ann. 190), (2) it has been held that 
the dismissal of an appeal to the 
supreme court, on legal grounds, ren- 
ders the judgment appealed from, so 
far as respects that particular case, 
as final as though it were affirmed, 
and precludes a subsequent appeal 
theretrom to the court of appeals. 
State v. Judges Ct. of App., 33 Ia. 
Ann. 151. See Durel v. Murphy, 124 
La. 157, 49 S 1013. 

{c] In New Jersey, in Garr v. 
Paulmier, 21 N. J. L. 681, it was held 
that where a cause has been removed 
to the supreme court by a writ of er- 
ror and the writ dismissed for want 
of prosecution, plaintiff in error can- 
not afterward remove the cause 1to 
the court of errors and appeals by 
writ of error. 

{d] Dismissal for failure to print 
record has been held to be a bar to 
a second writ on the same record, 
assigning the same error. Railroad 
Co. v. Belt, 36 Oh. St. 93. 

{e] Failure to file briefs. — Al- 
though, when an appeal is perfected 
and is dismissed for such informality 
or irregularity as renders it inef- 
fectual, a second appeal, if taken in 
time, may be allowed, a second ap- 
peal will not be allowed where dis- 


Frazier, 


missal is for failure to -file briefs. 
Richmond v. Frasier, 7° Okl. 172, 54 
P 441. 

{f] Third appeal.—Even though a 


statute provides that an appeal which 
has been dismissed for a particular 
cause may be renewed at any~-time 
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lowed. 


[§ 102] 


| within five years from the date of 


the judgment, it has been held that 
while the ‘statute authorizes the re- 
newal of an appeal once after such 


dismissal, it does not authorize a 
third appeal. Perry v. Horn, 21 W. 
Va. 732. 


25. Anthony v. Grand, 99 Cal. 602, 
34 P 325 (holding this to be the 
proper rule, even though an order 
was inadvertently made absolutely 


dismissing the first appeal); Gordan, 


v. Wansey, 19 Cal. 82; Dooling v. 
Moore, 19 Cal. 81. See supra § 98. 

26. Colo.—McMichael v. Groves, 
14 Colo. 540, 23 P 1006 (to the effect 
that, under a statute providing that 
“the dismissal of an appeal may, by 
order of the court, be made without 
prejudice to another appeal or writ 
of error,” unless the order of dis- 
missal expressly reserves the right, 
the judgment stands affirmed, and a 
further review, either by appeal or 
error, cannot be had). 

La.—Girod vy. Monroe Brick Cor, 
E2Te iat SO O2o is Oe eee DOL ka eS 
Suce., "42 “a. Ann. @ 75, aS 585; 
World’s Industrial, etce., Exposition 
v. Crescent City R. Co., 39 La. Ann. 
355, 1 S 791 (to the effect that, un- 
der a code of “practice which pro- 
vides that after an appeal has been 
abandoned it cannot be renewed, the 
failure of a party who has taken an 
appeal to file the transcript in due 
time amounts to an abandonment, 
and the appeal cannot be renewed). 
Where an appeal is dismissed for 
failure to file the transcript in time, 
it cannot afterward be renewed; and 
a motion to dismiss an appeal sub- 
sequently attempted to be taken may 


be filed at any time after filing of 


the transcript. Girod v. Monroe 
Brick Co.,. supra. And see Cox v. 
Hope Shingle, etc., Co., 130 La. 231, 
57.S..899. 

Md.—Meloy v. Squires, 42 Md. 378 
(to. the effect that where a statute 
authorizes the striking out of the 
entry of an appeal if the appellant 
fails to file the record within a pre- 
scribed time and provides that no 
appeal or writ of error shall there- 
after be allowed, the dismissal of an 
appeal for failure to file the record 
in due season will, of course, be a 
bar to a second appeal or writ of 
error). 

Miss.—Smith v. Union Bank, 21 
Miss. 240, 241 (to the effect that, 
under a statute which provides 
that “after the dismission of an ap- 
peal, writ of error, or supersedeas, in 
the supreme court, no appeal, writ of 
error, or supersedeas shall be al- 
lowed,” it has been held that, after 
an appeal has been dismissed because 
of the negligence of the appellant in 
filing his record, he cannot after- 
ward sue out a writ of error). 
And this provision has been applied 
to a dismissal for defective record 
(Sherman y. Lovejoy, 30 Miss. 105), 


and to a dismissal for want of 
prosecution (Merrill v. Hunt, 52 
Miss. 774). But it has been held that 


where the dismissal results, not from 
the fault of the party, but from 
some irregularity over which he had 
no control, such as the insufficiency 
of the appeal bond as prepared by 


‘the clerk, or by accident, or by death 


of the appellant, the statute does not 
apply, and the dismissal does not bar 
a writ‘of error. Bull v. Harrell, 8 
Miss. 9. 

Va.—Hicks v. Roanoke Brick Co., 
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of 


seribed step in the appellate proceedings, the judg- 
ment shall be affirmed.?® 

[§ 101] d. Where Separate Appeals Are Al- 
Where separate appeals are allowed from 
a judgment and from an order on a motion for a 
new trial, dismissal of an appeal from a judgment 
will not prevent a subsequent appeal from the order 
denying a motion for a new trial.?° 
3. Where First Proceeding Has Been 
Abandoned. An attempted appeal which is not per- 


94 Va. 741, 27 SE 596; Sites v. Wie- 
land, 5 Leigh (32 Va.) 80 (to the 
effect that, under a statute which 
provides that after a dismissal of an 
appeal, writ of error, or supersedeas 
in the court of appeals, no appeal, 
writ of error, or supersedeas shall be © 
allowed, a second appeal is, of course, 


beoe by the dismissal of the 
rs 
27. Fahey v. Belcher, 3 Ida. 644, 


32 P1135 (where the appeal was 
dismissed for failure to file the req- 
uisite papers); Owsley v. Warfield, 
7 Mont. 264, 17 P 74 (where the order 
dismissing the appeal was in abso- 
lute terms)—both cases being de- 
cided under a statute providing that 
“the dismissal of an appeal is in ef- 
fect an affirmation of the judgment 
or order appealed from, unless the 
dismissal is made without prejudice 
to another appeal.” 

28. Johns v. Phenix Nat. Bank, 6 
Ariz, 290, 56 P 725 (holding that un- 
der Rev. St. pars 849, 851, providing 
that an appeal to the supreme court 
might be taken during the term at 
which the :final judgment was ren- 
dered, or a writ of error might be 
sued out within one year after ren- 
dition of the judgment, and para- 
graph 939, providing that, on failure 
to prosecute an appeal or writ of. 
error by filing a transcript of the 
record, the supreme court should, on 
motion, affirm the judgment, a dis- 
missal of an appeal for failure of 
the appellant to file an additional 
appeal bond as required by an order 
of the trial court, was final, and no 
writ of error could thereafter be 
prosecuted on the judgment). 

[a] In Missouri, (1) where the 
judgment below has been affirmed,. 
pursuant to statute, for the failure 
to file the transcript of the record in 
due time, the judgment cannot there- 
after be reviewed upon a writ of 
error. Brummel v. Phillips, 79 Mo. 
A. 116; Schnaider’s Brewing Co. v. 
Levvie, 41. Mo. A. 584. (2) And where 
a judgment has been affirmed for 
want of prosecution of the appeal or 
writ of error, a second writ of error 
to bring up the same record can- 
not be obtained. Cowen v. Shepley, 
9 Mo. A. 594. 

[b] In Texas, (1) where an ap- 
peal from. a judgment has been per- 
fected, and the appellees are en- 
titled to an affirmance because the 
transcript was not filed in time, and 
move for an affirmance of the judg- 
ment on certificate as provided by 
statute, appellant cannot defeat the 
motion by application for a writ of 
error. . Davidson v. Ikard, 86 Tex. 67, 
23 SW 379;.Thompson y. Anderson, 
82 Tex. 237, 18 SW 153; Perez v. 
Garza, 52 Tex, 5 TL Hurley v. Les- 
ter, (Civ. A.) 32 Sw 555; Knox’ v. 
Earbee, (Civ. A.) 31 SW "531; Bar- 
ber v. Sabine, etc., R. Co., 9 Tex. Civ. 
Ax 93; °28 “SW, 270. (2) But if the 
appellant fails to move for an affirm- 
ance (Thompson y. Anderson, 82 Tex. 
237, 18 SW 153; Schonfield v. Turner, 
6 SW 628), (3) or moves to dis- 
miss the appeal instead of moving 
for an affirmance, and the apa Ls 
dismissed (Texas, ete, R. 

Hare, 4:'Tex: Civ. A. 18, 23 sw “405, 
the appellant may then sue out a 
writ of error. 

29.'-" Multon) ve2Gox;s “40 Calms lors 
Murphy vy. Nett, 47 Mont. 38, 130 P 
451; Carlberg''v. Field, 31 S. sib), 209, 
140’ NW 2672! t 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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fected,*° and in some jurisdictions one which has 
been perfected,? may, as a general rule, be aban- 
doned or voluntarily dismissed, and, if the time for 
taking an appeal or suing out a writ of error has 
not expired, another appeal or writ of error may be 
In Texas, where an appeal is taken 
in a case in which both the remedy by appeal and 
by writ of error are available, but the appeal does 


prosecuted.*? 


APPEAL AND ERROR 


statute.3* 


not in any way obstruct the enforcement of the 


30. See eae City Land Co. 
v. Ruhl, (Or.) 184 P 1035; Schmeer 
v. Schmeer, 61 Or. 2438, 17 P 864 
(holding that, when a party perfects 
an appeal and then abandons it, his 
right of appeal is exhausted and ecan- 
not be exercised a second time). 

31. Curry v. Plessinger; 50 Ind. 
A. 166, 96 NE 190, 97 NE 124 (hold- 
ing that a party who notifies the 
court of his intention to appeal on 
a reserved question of law under 
Burns Annot. St. [1908] § 669, and 
perfects the appeal by filing a bond, 
is not thereby prevented from ap- 
pealing under the general provisions 
of the Practice Act and thereafter 
calling for a consideration of the 
evidence); Louisiana - Rio 
Canal Co. v. Quinn, (Tex. Civ. A.) 160 
SW 151; Noble v. Whitten, 34 Wash. 
DOs Owe noe 

[a] After serving and filing a 
brief in which a party presents ques- 
tions not reviewable on appeal, he 
will not ordinarily be allowed to de- 
lay the hearing by abandoning his 
proceedings in error and submitting 
the case as upon appeal, except on 
just terms, when his opponent will be 
required to rebrief the case or is 
otherwise put to expense. Jones: Vv. 
Danforth, 71 Nebr. 130, 98 NW _ 668. 

32. Ariz.—Little Butte Cons. Mines 
Co: v- Girand, 14 °Ariz- 9,123 P 309. 

Ark.—Robinson v. Arkansas L. & 
T. Co., 72 Ark. 475, 81 SW 609; Hanna 
vy. Pitman, 25 Ark. 275. i 

Cal.—Bornheimer v. Baldwin, 42 
Cale 2h 

Colo.—Smith v. Morrill, 11 Colo. 
Anees4, b2e Lito. : 

Conn.—Davidson v. Max Ripps Co., 
85 Conn. 444, 83 A 532. 

Fla.—Garrison v. Parsons, 41 Fla. 
148, 25 S 336; Baker v. Chatfield, 23 
Fla. 62, 1 S 779 (holding that an 
abandonment of an attempt to take 
an appeal, or an omission to perfect 
an appeal by giving the required ap- 
peal bond, did not preclude the sub- 
sequent suing out of a writ of error, 
and the use of a bill of exceptions 
previously made up in the case). 

Iowa.—Pilkington v. Potwin, 144 
NW 39; Groendyke v. Musgrave, 123 
Towa 535, 99 NW 144. 

Ky.—Wright v. Woolfolk, 14 Bush 
308. 

La.—Reynolds v. Egan, 123 La. 294, 
48 § 940; Durand v. Landry, 118 La. 
711, 48 S 307; Bates v. Weathersby, 
9 La. Ann. 484. And see Trounstine 
v. Ware, 39 La. Ann. 939, 3 S 122. 

Md.—Ward v. Hollins, 14 Md. 158. 
In this state it has been held that, 
where an appeal is prayed and al- 
lowed and then withdrawn, the party 
is not precluded, if nothing more is 
done, from afterward prosecuting an 
appeal, provided he does so within 
the time allowed by law for appeals 
to be taken. Ward v. Hollins, supra. 
But where he withdraws or counter- 
mands his appeal, and then takes out 
execution upon the judgment, he can- 
not afterward appeal in the same 


case. Hay v. Jenkins, 28 Md. 564. 
Nebr.—Slobodisky v. Curtis, 58 
Nebr. 211, 78 NW 522; Shaw v. Rob- 


inson, 51 Nebr. 164, 70 NW _ 953; 
woodward v. Baird, 43 Nebr. 310, 61 
NW 612; Burke v. Cunningham, 42 
Nebr. 645. 60 NW 903; Cahill v. Cant- 
well, 31 Nebr. 158, 47 NW 849. 

N. M.—Dailey v. Foster, 17 N. M. 
= Vein PRT Sain 03 bs 

N. Y.—Kelsey vy. Campbell, 38 Barb. 
238. ; 

Or.—Columbia City Land Co. -v. 


Grande | 


Ruhl, 1384 P 1035; Watts v. State 
Spiritualists’ Assoc., 56 Or. 56, 107 
P 695; In re Skinner, 40 Or. 571, 62 
P 523, 67 P_951; Osborn v. Logus, 28 
Or. 302,37 P 456, 38 P 190, 42 P 997; 
Van Auker y. Dammeier, 27 Or. 150, 
40 P 89; Holladay vy. Elliott, 7 Or. 
483. But see Moon v. Richelderfer, 
56 Or. 246, 108 P 178, : 

Tenn.—Bond vy. Greenwald, 4 Heisk. 
453 (holding that a party who has 
appealed may abandon the appeal and 
enforce the decree rendered below by 
execution and then take out a writ 
of error to increase the amount of 
the decree); Covington vy. Neilson, 6 
Yerg. 475. 

Tex.— Eppstein v. Holmes, 64 Tex. 
560; Poag v. Rowe, 16 Tex. 590. See 
infra this section as to the rule in 
this state. 

Wash.—Tatum v. Geist, 40 Wash. 
575, 82 P 902; Noble v. Whitten, 34 
Wash. 507, 76 P 95; Griffith v.:Max- 
well, 20 Wash. 403, 55 P 571; Sligh 
vy. Shelton Southwestern R. Co., 20 
Wash. 16, 54 P 763; Spokane Falls 
v. Browne, 3 Wash. 84, 27 P 1077: 
Pe ae Horton v. Peacock, 1 Wyo. 

{a} This rule has heen applied 
(1) where the appeal has been abdan- 
doned by reason of its not being 
perfected in time (Cahill v. Cantwell, 
31 Nebr. 158, 47 NW 849; Steele v. 
Haynes, 20 Nebr. 316, 30 NW 63; 
Poag v. Rowe, 16 Tex. 590), (2) as 
by failing to file the record at the 
proper time (Smith v. Morrill, 11 
Colo. A. 284, 52 P 1110), (3) or fail- 
ing to give the undertaking required 
by statute (Kelsey v. Campbell, 38 
Barb. (N. Y.) 238). And see other 
cases supra. (4) Where exceptions 
are taken to the sureties on an ap- 
peal bond, the appellant is not re- 
quired to produce the sureties for 
justification, but may abandon the 
appeal and take a new one. In re 
Peete oe 40% OR F571} 62) P4623, 967 P 


{b] Abandonment of appeal by 
filing petition in error.—In Nebraska, 
when there were remedies both by 
appeal and by petition in error, it 
was held that, where a case was ap- 
pealable in its nature and a tran- 
script was filed within the time al- 
lowed for appeal, but thereafter, and 
within the time permitted for insti- 
tuting proceedings in error, the ap- 
pellant filed and attached to the 
transcript a petition in error, he 
would be held to have abandoned his 
appeal and elected to proceed in 
error. Woodard v. Baird, 43 Nebr. 
310, 61 NW 612; Burke v. Cunning- 
ham, 42 Nebr. 645, 60 NW 903. 

[ce] Prerequisite to dismissal.—In 
Missouri, after an appeal has been 
allowed by the trial court, the ap- 
pellant cannot, in the supreme court, 
dismiss it and sue out therefrom a 
writ of error, where no transcript 
of the record has been filed as re- 
quired by Rev. St. (1909) § 2048, 
and court rule 28 (73 SW viii). Ma- 
hopaulos v. Chicago, etc., R. Co., 256 
Mo. 249, 165 SW 310. 

[d] In Louisiana (1) the failure 
to perfect a suspensive appeal and 
its abandonment by not giving bond 
within the delay fixed by law does 
not prevent the party from availing 
himself of a devolutive appeal sea- 
sonably taken. Verges v. Gonzales, 
33 La. Ann. 410; Bowie v. Davis, 33 
La. Ann. 345. (2) Where appellant 
has obtained an order for both a 
suspensive and devolutive appeal and 
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judgment,** and is not prosecuted, it does not have 
the effect of precluding appellant from subsequently 
suing out a writ of error within the time limited by 


[§ 163] 4. Where First Proceeding Is Ineffectual. 
It has been held that, where the first proceeding is 
ineffectual and does not bring up the full merits of 
the case for review, a, second proceeding may be 


has perfected neither by giving 
bond, he is entitled within the year 
to another order for a devolutive ap- 
peal. Durand v. Landry, 118 La. 
711, 43 S 307. (8) A motion to dis- 
miss a devolutive appeal, for the 
reason that, appellant having already 
taken a suspensive appeal: and not 
having withdrawn or abandoned the 
same, she could not take another ap- 
peal from the same judgment until 
the first was disposed of, is not sus- 
tainable, where, at the time the ap- 
plication was made by appellant for 
the devolutive appeal-and the same 
was granted, appellant had lost her 
right to a suspensive appeal because 
she had not furnished the bond for 
such an appeal. Reynolds v. Egan, 
123 La. 294, 48 § 940. See also Greésh- 
am v. Collier, 128 lua. 143, 54.8 
590. (4) Where an order of appeal 
on motion is obtained in open court 
and the appeal is abandoned, if ap- 
pellant obtains’ a second order of ap- 
peal, the appellee must be cited un+ 


der the second order. Hymel v. 
Illinois Cent. R.'Co., 116 ‘Lia. 42, 40 
S 525.’ (5) Where an appeal has been 


abandoned by a:public board. through 
its failure to file a transcript in time, 
no other appeal can be thereafter 
allowed. Fifth Louisiana Levee 
Dist. v. Howard Land, ete., Co., 132 
Baglin ohss 368. j . 

33. If the appeal suspends the 
right to enforce the judgment it 
seems that a writ of error return- 
able to a term subsequent to. that 
to which the appeal was returnable 
should not be allowed, See Thomp- 
oe v. Anderson, 82 Tex: 237, 18 SW 

34. Scottish Union, ete:, Ins. Co. 
v. Clancey, 91 Tex: 467, 44 SW 482; 
Thompson vy. Anderson, 82 Tex. 237, 
18 SW 1538; Hppstein v. Holmes, 64 
Tex. 560; Louisiana-Rio Grande Ca- 
nal.Co. v. Quinn, .(CTex:. Civ.’ A.) 160 
SW 151; Chambers v. Grisham, (Tex. 
Civ. A.) .155°°S'W 95930 Hall virAua 
ae County, (Tex. Civ. A.) 46 SW 


63. 

{a] Limits of the Texas rule.— 
(1) It is held, however, that this 
privilege of abandoning. an appeal 
and suing out a writ of error is sub- 
ject to the right of the appellee to 
have the judgment affirmed on certi- 
ficate. Scottish Union, ete., Ins. Co. 
v. Clancey, 91: Tex. 467, 44 SW 482; 
Louisiana-Rio Grande Canal Co. v. 
Quinn, (Civ. A.) 160 SW 151; Cham- 
bers v. Grisham, (Civ. A.) 155 SW 
959; Morris v. Morgan, (Civ. A.) 46 
SW 667; Hall v: Ia Salle County, 
(Civ. A.) 40 SW 863. (2) An anpeal 
duly perfected cannot be abandoned 
and a writ of error sued out after 
the lapse of time for filing the tran- 
script, thus preventing an affirmance 
on certificate. Blackman v. Harry, 
(Civ. A.) 45 SW 610. See’also Perez 
v. Garza, 52 Tex. 571; Wandelohr v. 
Grayson County Nat. Bank, (Civ. A.) 
90 SW 180; Western Union Tel: Co. 
vi VWofford 32) Dext Clv. FAL 42772 
SW 620, 74 SW 943. 

{b] .A writ of error proceeding 
against a dead person will not be 
considered the suing out of a writ 
of error, but the new petition and 
bond against his heirs, filed five days 
later, on the discovery of his death, 
is part of one and the same effort 
to obtain a writ of error, and not the 
abandonment of one writ and the 
suing out of another. Western 
Union Tel. Co. v. Wofford, 32 Tex. 
Civ.:A. 427, 72 SW 620, 74 SW 943. 
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brought even before there has been a formal aban- 
donment or dismissal of the first.?® 

[§ 104] 5. Where First Proceeding Is Not 
Proper Remedy. «A former proceeding in chancery 
to enjoin the collection of the judgment which has 
been dismissed for want of jurisdiction is not a bar 
to a writ of error, when that is the proper remedy 


in the action.°*® 


[§ 105] 6. Where First Proceeding Is Void al- 
though Not Dismissed. Where an attempt is made 
to take an appeal or sue out a writ of error, but the 
proceeding is void because of want of jurisdiction, 
or because of failure to perfect or prosecute the 
same, as where the record is not filed or bond given 
within the time required by law, or for any other 
reason, so that the proceeding is of no avail, it has 
been held in some eases that a second appeal or writ 
of error may be taken or sued out just as it could 
if the first had been duly docketed and then dis- 
There are some cases, however, at vari- 
Failure of the sureties on an 


missed.*7 
ance with this view.?® 


35. Quinebaug Bank v. Tarbox, 20 
Conn. 510; Glasser v. Hackett, 37 
Fla. 358, 20 .S'532 (Mabry, C.-J., dis- 
senting, on the ground that the fail- 
ure of the first writ of error to ac- 
complish its purpose was attribu- 
table solely to the laches of plaintiff 
in error in failing to file his briefs 
within the time prescribed by the 
rules of court); Slobodisky v. Curtis, 
58 Nebr. 211, 78 NW 522; Dailey v. 
Foster, 17 N. M. 377, 128 P 71. And 
see Columbet v. Pacheco, 46 Cal. 650; 
Tatum v. Geist, 40 Wash. 575, 82 P 
902. 

[a] Contra.—But it has been held 
that the fact that a plaintiff in error 
has* inadvertently failed to name in 
his bill of exceptions all necessary 
parties defendant, or has negligently 
omitted to perfect service on one or 
more of them, does not entitle him 
to bring a second writ of error to 
shield himself from the consequences 
of his own neglect. ,Rowland v. Fite, 
110 Ga. 248, 34 SI 212. 

36. Breckinridge v. Coleman, 7 B. 
Mon. (Ky.) 331. 


37. U. S—Evans v. State Nat. 
Bank, 134 U. S. 330, 10 SCt 493, 33 
L. ed. 917. 

Ark.—Hanna v. Pitman, 25 Ark. 
275. ‘ 

Cal.—Bornheimer v. Baldwin, 42 
Calh2%. 


Fla.—Garrison v. Parsons, 41 Fla: 
143, 25 S 336 (holding that an ap- 
peal taken within less than thirty 
days from the first day of a Succeed- 
ing term of the court, returnable to 
the first day thereof, conferred no 
jurisdiction upon the court, and that 
a subsequent appeal duly taken by 


the same party from the same de-. 


cree was. permissible, as a void ap- 
peal does not transfer the cause to 
the supreme court); Glasser v. Hack- 
ett, 37. Fla: 358, 20 S 532; Baker’ v. 
Chatfield, 23 Fla. 62, 1 S 779. 

Iowa.—Thompson vy. Great West- 
ern Acc. Assoc., 136 Iowa 557, 114 
NW 831. 

La.—Vallee v. Hunsberry, 108 La. 
136, 32 S 359; McWilliams v. Michel, 
43 La. Ann. 984, 10 S 11 (both hold- 
ing that, where a party attempted to 
take an appeal to a court,not having 
jurisdiction of the appeal, he was 
not estopped from taking an appeal 
to the appellate court having juris- 
diction). 

Tenn.—Covington 
Yerg. 475. 

Wash.—Tatum v. Geist, 40 Wash. 
575, 82 P 902 (holding that, under 
Ballinger Annot. Codes & St. § 6519, 
providing that no withdrawal of an 
appeal and no dismissal not going to 
the substance of or the right to the 
appeal shall preclude any party from 
taking another appeal in the same 


v. Neilson, 6 
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case, the pendency of an appeal, in- 
effectual by reason of failure to file 
the appeal bond within the required 
time, was no bar to a second ap- 
peal); King v. Branscheid, 32 Wash. 
634, 73 P 668; Griffith v. Maxwell, 20 
Wash. 403, 55 P 571; Sligh v. Shelton 
Southwestern R. Co., 20 Wash... 16, 
ba UG3: 

[a] Premature appeal.—(1) Since 
a premature appeal is void, it fur- 
nishes no ground for dismissing a 
subsequent appeal. Thompson v. 
Great Western Acc. Assoc., 136 Lowa 
157, 114 NW 31. (2) And therefore, 
since an appeal taken before judg- 
ment entered is nugatory, it in no 
way affects an appeal taken after the 
judgment is entered. Matter of Rose, 
80 Cal. 166, 22 P 86; Thompson v. 
Great Western Ace. Assoc., supra; 
Planters Cons. Assoc. v. Mason, 24 
La. Ann. 518; Gorman yv. Madden, 26 
S. D. 459, 128 NW 614; Spokane Falls 
v. Browne, 3 Wash. 84, 27 P 1077. 

[b] Dismissal of first appeal 
after granting of second sufficient 
see Robinson v. Arkansas L. & 
Co., 72 Ark. 475, 81 SW 609. 

38. See cases infra this note. 

{a] Thus in Arkansas (1) it has 
been held that a party who has 
taken an appeal, with supersedeas, 
and failed to prosecute it must 
docket the appeal in the supreme 
court and dismiss it before he can 
take a second appeal or writ of er- 
ror (Kinner v. Dodds, 35 Ark. 29; 
Yell v. Outlaw, 14 Ark. 413); (2) 
although it is not necessary that this 
should be done where the first pro- 
ceeding does not operate as a super- 
sedeas (Hanna vy. Pitman, 25 Ark. 
275, holding that, where an appeal 
has been prayed for and granted 
without the requisite affidavit hav- 
ing been filed or waived, a writ of 
error may be sued out to review the 
judgment appealed from). 

[b] And in Missouri it has been 
held that where an appeal was 
granted to plaintiffs in August, 1904, 
but no transcript of the record or 
proceedings below was filed until 
August, 1905, and in the meantime, 
in May, 1905, the proceedings were 
brought up on a writ of error, is- 
sued by the clerk of the supreme 
court, an appeal having been granted, 
the writ of error, even though is- 
sued on notice, would not be per- 
mitted to supersede the appeal, and 
the record would be treated as pend- 
ing upon appeal. Harris v. Chit- 
wood, 210 Mo. 560, 109 SW 653. 

{c] And in Oregon it is held that 
after an appeal has been perfected 
the right of appeal is lost if appel- 
lant fails to file the transcript within 
time, since the filing of a transcript 
on time is expressly made jurisdic- 
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undertaking on appeal to justify does not deprive 
the supreme court of jurisdiction so as to permit 
another appeal from the same judgment.°°® 

[§ 106] H. Cross Appeals, 
In some jurisdictions a party cannot sue out 
a cross writ of error, or he ean do so only under 
special circumstances préseribed by statute, and, as 
the right of appeal is purely statutory, where one 
party takes an appeal the other party cannot take 
a cross appeal unless it is authorized by statute.*t 
At common law, however, where one party sues out 
a writ of error this does not prevent defendant in 
error from also suing out such a writ to review 
errors complained of by him.*? And under the stat- 
utes in some jurisdictions, where one party appeals, 
sues out a writ of error, or files a petition in error, 
the appellee or defendant in error may sue out or 
file a cross writ or petition in error,# even, in some 
states, where a statute allows him to assign cross 
errors, provided he has not elected to avail himself 
of such statutory remedy, the statute being con- 


Writs of Error, 


tional by Ballinger & C. Comp. St. § 
553, and hence an appeal cannot be 
abandoned after failure to file a 
transcript, and a new appeal has 
been taken. Moon y. Richelderfer, 
56 Or. 246, 108 P 178. 

39. Tompkins v. Montgomery, 116 
20s 40 bel 0062 

49. Mode of taking, perfecting, 
and prosecuting see infra § 1031 et 
seq. 
ent what court granted see infra § 
Pega or undertaking see 

Time of taking and perfecting see 
infra § 1039. 

Citation or other process see infra 
§ 1302 et seq. 

Entry of appearance see 
1360 et seq. 

Assignment of cross errors see in- 
fra § 1567 et seq. 

Record and bills of exceptions see 
infra § 1611 et seq. 

Separate subsequent appeal by ad- 
verse party see supra § 95. 

41. See Horne v. Harness, 18 Ind. 
A. 214, 47 NE 688. 

[a] Pending appeal removing case 
for trial de novo.—A party cannot 
appeal to review errors of law, where 
a pending appeal by the party under 
the statute removes the case for a 
trial de novo and therefore vacates 
the judgment of the lower court, so 
that such errors of law no longer 
exist. Lilley v. New York, ete, R. 
Co.,076 Conny 553,.57.A. 109. 

{[b] In the federal courts “parties 
who have secured by judgment be- 
low relief with which they are con- 
tent cannot confer jurisdiction upon 
an appellate court to hear, to con- 
sider, or to decide questions sug- 
gested by an assignment or by an 
argument of alleged errors in the 
trial by suing out writs of error or 
taking appeals.” Per Sanborn, C. J., 
in Midland Valley R. Co. v. Fulgham, 
18d sMedan94,; (95;) 1104 sCCARM bd ie te 
same effect Rogers yv. Penobscot 
Min. Co., 154 Fed. 606, 83 CCA 380; 
Guarantee Co. of North America v. 


infra § 


infra § 


Phenix Ins. Co., 124 Fed. 170, 59 
COAR SIG: 
42. Page v. Peo., 99 Ill. 418: Rec- 


tor _v. Hartford Deposit Co., 102 Tll. 
A 554; Armijo v. Neher, 11 N. M. 
354, 358, 68 P 914 [quot Cyc]; Rey- 
nolds _v. Davis, 2 HowPr (N. Y 


103; Shinkle v. Ripley First Nat. 
Bank, 22.Oh. St. 516. And see supra 
§§ 55, 95. 

43. Page _v. Peo, 99 Ml. 418% 


Harding v. Larkin, 41 Ill. 413; Rec- 


-tor _v. Hartford Deposit Co., 102 TI. 


A. 554; Wheeler vy. Caldwell, 68 Kan. 
776, 75 P 1031; Wickliffe v. Buck- 
man, 12 B. Mon. (Ky.) 424; Mannix 
Vv. Purcell, 46. Oh. St. 102, 19 NE 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


* 
f 


u 


§§ 106-107] ° 


strued as permissive only.** 


appellee against a coappellee, and 


572, 15 AmSR 562, 2 LRA 753; Brown 
v. Kuhn, 40 Oh. St. 468; Bundy v. 
Ophir Iron Co., 35 Oh. St. 80; Shinkle 
v. Ripley First Nat. Bank, 22 Oh. St. 
516, 522 (where it was said: “There 
is no good reason why cross-peti- 
tions in error should not be allowed 
equally as in original actions. They 
were allowed at common law, and 
there is nothing in the code which 
forbids their use. On the contrary, 
they are calculated to subserve a 
leading object of the code, namely, to 
avoid multiplicity of suits, and to 
render litigation simple, cheap, and 
speedy’’). 

[a] In Kansas, (1) whenever the 
record in a proceeding in error in 
the supreme court fully. presents 
matters affecting the judgment to be 
reviewed which defendant in error 
claims entitle him to affirmative re- 
lief, he will be required to assert 
his rights by means of a cross pe- 
tition in error in the pending pro- 
ceeding, and a subsequent indepen- 
dent proceeding in error for that pur- 
pose will be dismissed. Scully v. 
Smith, 66 Kan. 265, 71 P 519; Myers 
Vv. Jones, 61° -Kan.---191),-°59 Pp Pant aye 
Hanna v. Barrett, 39 Kan. 446, is 
P 497; Stettauer v. Carney, 20 Kan. 
474 [overr Bedell v. Burlington Nat. 
Bank, 16 Kan. 130]. (2) A party 
complaining by cross petition in er- 
ror must take preliminary steps giv- 
ing him a right to assign error, and 
he must present the errors to ‘the 
trial court on a motion for a new 
trial. Wheeler v. Caldwell, 68 Kan. 
BiG LORE. 210 ots 

44, Page v. Peo., 99 Ill. 418; Rec- 
tor v. Hartford Deposit Co., 102 Til. 
A. 554; Wickliffe v. Buckman, 12: 
Mon. (Ky.) 424. But in Suburban 
R. Co. v. Chieago, 204 Ill. 306, 68 
NE 422, where a defendant in error, 
whose interests were adverse to 
those of its codefendant and identi- 
cal with those of plaintiff in error, 
did not assign cross error on a ques- 
tion not raised by plaintiff's as- 
signment of errors, but argued the 
question fully in its brief, it was 
held that such defendant could not, 
after an adverse decree, sue out an 
original writ to review the same 
question, although the provision in 
Practice Act § 78 (Starr & C. Annot. 
SteTiso6l 12d" edy'p 3106 "ce. 110); 
that a defendant may assign cross 
error, is construed as merely permis- 
And compare San Miguel 
Cons. Gold Min. Co. v. Suffolk Gold 
Co., 24 Colo. 468, 52 P 


45. See statutes of the several 
Ries and the following cases: 

S.—Mayer v. Walsh, 108 U. S. 

17, a Sci 4117, 27 L. ed. 635. 

‘Ark.—Howell v. Jackson, 86 Ark. 

530, 111 SW 999; Beidler v. Beidler, 


FAGPAT KR ols CA SW 3s "Burnerekvy. 
Turner, 44 Ark. 25; Joyner v. Hall, 
86 Ark. 513. 


Iowa.—Spurries v. McLennan, 115 
Towa 461, 88 NW 1062. 
Ky.—Patrick v. Fletcher, 149 Ky. 


730, 149 SW 1008; Gilbert v. Moody, 
36 SW 523, -18 Kyl 312; McKay v. 
Mayes, 32° SW 606, 17 KyL 827; 


Brown v. Vancleave, 86 Ky. 381, 6 
SW 25; Gaar v. Louisville Banking 
Co, 4A ‘Bush 180, 21 AmR 209; Smith 
vy. Northern Bank, 1 Metce. 515s Ware 
v. McCormick, 15 KyL 59; Walker v. 
Tabler, 5 KyL 313. 
Mo.—-Snoqualmi Realty Co. 

Moynihan, 179 Mo. 629, 78. SW 1014; 
South Side Realty Co. v. St. Louis, 


[3 C. J.-23] 


In some jurisdictions 
the statutes provide for cross appeals.*° Under such 
a statute a cross appeal cannot be considered where 
the parties against whom it is brought and who are 
affected by it are not before the court;*® and it has 
been held that a cross appeal cannot be allowed 
from a judgment which is wholly distinct from that 
upon which the appeal is based,** or in behalf of one 


APPEAL AND ERROR 


appellant.*8 


tained.®° 


not against the | he is entitled.®1 


ee R. Co., 154 Mo. A 364, 134 SW 


Nebr.—Meade Plumbing, etc., Co. 
VE inw ine A TiNe bra 3 0 1g oll NW 
636; Kupke v. Polk, 73 Nebr. 590, 
103) NW 321, 106 NW 459; Goos v. 
Goos, 57 Nebr. 294, 77 NW 687; Mc- 
Donald v. Buckstafé, 56 Nebr. 88, 76 
NW 476. 

Okl.—Paulter v. Manuel, 25 Oki. 
59, 108 P 749. 

Tex.—Horter v. Herndon, 12 Tex. 
Civ. A. 637, 35 SW 80. 

Utah.—San Pedro, ete. R. Co. v. 
Salt Lake ee Bd. of Education, 35 
Utah 713,99) Pi 263: 

Can. Le vteNichei v. Malcolm, 39 
Can. S: C. 265.¢ And see Coy v. Pom- 
merenke, 44 Can. S. C. 543 [dism app 
3 Sask. L. 417, 15 WestLR 542]. 

Man.—Bent v. Arrowhead Lumber 
Co., 18 Man. 277, 9 WestLR 301. 

See Hubbard vy. Leonard, 1 D. 
Chipm. (Vt.) 216. 

[a] Cross appeal, and not sepa- 
rate appeal.—The objects of a stat- 
ute providing for cross appeals, it 
has been said, “are to avoid delay 
and the necessity of two appeals and 
to correct any errors in the judg- 
ment appealed from to appellee’s 
prejudice, and to correct errors in 
interlocutory judgment or _ order 
which has influenced or controlled 
the final judgment to his’ prejudice;” 
and it has been held, therefore, that 
where, in a suit for certain equitable 
relief based upon a single wrong, 
plaintiffs recovered certain relief 
asked for but were denied certain 
other relief prayed, and defendants 
prosecuted an appeal from so much 
of the decree as gave relief against 
them, the remedy of plaintiffs as to 
so much of the decree as was un- 
favorable to them was by taking a 
cross appeal, and the original de- 
eree could not be subject to an- 
other appeal. Howell vy. Jackson, 
86i:Ark.d 5380)..583/0111 2.SiW.9.99. 1 To 
ees effect Walker v. Tabler, 5 KyL 

[b] To what court.—Where one 
of the parties properly appeals to a 
certain one of the appellate courts, 
a cross appeal of the other party 
must also be taken to the same court. 
Snoqualmi Realty Co. v. Moynihan, 
179 Mo. 629, 78 SW 1014. 

46. Hessig v. Hessig, 130 Ky. 685, 
113 SW 851; Daviess County Ct. v. 
Howard, 13 Bush Cy) a0 entail 
v. Crouch, 8 KyL 877. 

47. Brown v. Vancleave, 86 Ky. 
381, 6 SW 25, 9) Ky 598: 

48. Gilbert v. Moody, 36 SW 523, 
18 KyL 312; McKay v. Mayes, 32 
SW 606, 17 KyL 827; Gaar v. Louis- 
ville Banking wen 11 Bush (Ky.) 180, 
21 AmR 209; Smith v. Northern 
Bank, 1 Mete. (Ky.) 575; Overby v. 
Rogers, 12 KyL 289° Worthington v. 
Covington Roller Skating Rink Co., 
10 KyL 363; Miller v. Miller, 7 Kyl 
359; Home Ins. Co. v. Gaddis, 3 Kyl 
159. And see Hessig v. Hessig, 130 
Ky. 685, 1183 SW 851. 

[a] From a judgment in favor of 
one defendant, (1) another defend- 
ant against whom judgment was 
rendered is not entitled to a cross 
appeal. Horter v. Herndon, 12 Tex. 
Civ. A. 637, 835 SW 80 (decided under 
a rule of court providing for cross 
appeals). (2) But it is otherwise 
under the code system, under which 
judgment can be entered determin- 
ing the rights of the parties on each 
side as between themselves, as well 
as against the opposite party. Clark 


[§ 107] I. Double Appeals. 
a party will not be permitted to bring two appeals 
when he can obtain upon one all the relief to which 


[30.J.], 358 


And in some jurisdictions a cross ap- 
peal will not lie where relief can be had under the 
statute allowing assignment of cross errors.*? 
some states a cross bill of exceptions may be main- 


In 
As a general rule, 


The rule against double appeals 


pe Civ. Proc. N. C. (1900) §§ 424, 


49. Horne v. Harness, 18 Ind. A. 
214, 47 NE 688; Wheeler v. Thomas, 
(Va.) 81 SE 51. And see Feder v. 
Field, 117 Ind. 386, 20 NE 129. 

50. McMullen v. Butler, 117 Ga. 
845, 45 SE 258; Turnbull v. Foster, 
116 Ga. 765, 48 SE 42; Carr v. Ameri- 
can Locomotive Co., 31 R. I. 234, 77 
A 104, AnnCasi912B 131 (holding 
that, where plaintiff excepted to the 
granting of a new trial after verdict 
in his favor, defendant could file a 
bill of exceptions taken at the trial 
to rulings and instructions, and have 
the supreme court review such ex- 
ceptions on sustaining plaintiff's ex- 
ceptions, and determine whether de- 
fendant’s exceptions were reversible 
error necessitating the remitting of 
the case for a new trial). 

[a]. Who may maintain.—(1) One 
who, by petition, asks to be made a 
party to a cause pending in the su- 
perior court, cannot, by a cross bill 
of exceptions, review the failure of 
the court to act upon his petition; 
nor can such a bill of exceptions be 
treated aS a main bill when it was 
not tendered within the time pre- 
scribed by law. Turnbuil v. Foster, 
TUG AG ares l Gove toe orn yee (2) And 
where, on a suit for breach of war- 
ranty of title brought against two 
defendants, a judgment of nonsuit is 
granted as to one and a verdict di- 
rected against the other, who ex- 
cepts to the overruling of his motion 
for a new trial, plaintiff cannot by 
eross bill complain of the judgment 
of nonsuit in favor of defendant who 
is not a party to the main bill of 
exceptions. McMullen y. Butler, 117 
Ga. 845, 45 SE 258. 

[b] Effect of sustaining cross bill 
of exceptions.—In Georgia, where a 
controlling -question in a case is 
raised by a cross bill of exceptions, 
and the judgment thereon is re- 
versed, the writ of error on the main 
bill of exceptions must be dismissed. 
Andrews v. Kinsel, 114 Ga. 390, 40. 
SE 300, 88 AmSR 25 (holding that 
where plaintiff excepted to the ruling 
of the court granting a nonsuit and 
defendant filed a cross bill of excep- 
tions in which he assigned error 
upon the overruling of his demurrer, 
and the supreme court held that re- 
fusal to sustain the. demurrer was 
reversible error, the, writ of error 
issued upon the main bill of excep-— 


tions should be dismissed); Rives v. 
Rives, 113 Ga. 392, 39 SHE 79, 
51. Cal.—Birch v. Cooper, 136 


Cal. 636, 69 P 420. 

Conn.——McCusker v. Spier, 72 Conn. 
628, 45 A 1011. 

Minn. —Hatch, ete., Co. v. Schusler, 
46 Minn. 207, 48 NW 782. 

N. Y.—Duryee v. Parker, 105 App. 


Div. 442, 94 NYS 981; Skidmore v. 
Davies, 10 Paige 316. 
Pa.—Robert’s App., 92 Pa. 407. 
D.—Gordon vy. Kelley, 20 S. D. 


Ss. 
70, 104 NW 605; Hackett v. Gunder- 
son, 1 S. D. 479, 47 NW 546. 

Wis. —Hopkins v. Hopkins, 39 Wis. 
166; Young v. Groner, 22 Wis. 205. 

[a] Application of rule.— (1) 
Thus where the orphans court by 
one decree disposes of several claims 
growing out of the settlement of a 
trustee’s account, it is irregular to 
take more than one appeal, since only 
one appeal is allowed from the same 
decree. Robert’s App., 92 Pa. 407. 
(2) And an appeal from the order of 
@ surrogate and one from his de. 


354 [8C.J.] 


does not apply, however, where by statute an appeal 
is allowed from a judgment and another appeal 
from the order denying a motion for a new trial,5? 
and separate appeals from different judgments or, 
orders may be allowed to stand when they raise 
And where two ap- 
peals have been made from the same order, they 


distinct questions for review.®? 


cision refusing to set aside such or- 
der as irregular are inconsistent, and 
cannot be maintained at the same 
time. Skidmore v. Davies, 10 Paige 
(N. Y.) 316. (3) So, when two ap- 
peals are taken, one from the order 
striking out the demurrer, and the 
other from the judgment entered 
pursuant to the order, the appeal 
from the order will be dismissed. 
Hatch, ete., Co. v. Schusler, 46 Minn. 
207, 48 NW 782. (4) And, where on 
appeal from a judgment there is also 
an appeal from an order refusing to 
set aside the judgment and render 
a different judgment on the findings, 
the latter appeal must be. disre- 
garded. Birch v. Cooper, 136 Cal. 
636, 69 P 420. (5) An appeal taken 
by one notice of appeal and under- 
taking from a default judgment and 
from an order overruling a motion 
to vacate the judgment and for leave 
to answer is a double appeal and will 
be dismissed. Gordon v. Kelley, 20 
S. D. 70, 104 NW 605. (6) And where 
a party appeals from an order over- 
ruling a demurrer, and from the in- 
terlocutory judgment entered there- 
on, the appeal from the order will be 
dismissed. Duryee v. Parker, 105 
App. Div. 442, 94 NYS 981. 
also Abrashkov Vv. 
Div. 429, 114 NYS 973 (appeal from 
order on motion to dismiss and from 
judgment of dismissal); Corbet v. 
Union Dime Sav. Inst., 67 Misc. 175, 


122 NYS 268 (appeal from order and. 


also from subsequent order reset- 
tling first). (8) And it has been 
held that when a first appeal was 
taken from a defective decree and a 
second appeal from a decree as 
finally entered, the appeal from the 
first decree must be dismissed. 
Wheeler v. ce 13 Wall. (U. S.) 


61, 20 L. ed. 

tb] Where, in a consolidated ac- 
tion, each defendant brings error, 
and a writ of error is also sued out 
by them jointly, the latter is super- 
fluous, and may be dismissed with- 
out costs. New York Mut. Ll. Ins. 
Co. v. Hillmon, 145 U. S. 285, 12 SCt 
909, 36 L. ed. 706. 

[ec] An appeal is not bad for 
duplicity because, in the notice of 
appeal from an order denying a mo- 
tion to vacate an ex parte order is 
embodied an appeal from the ex 
parte order, and also an appeal from 
an order granting leave to amend 
the complaint. Sundberg v. Goar, 92 
Minn. 143, 99 NW 638. 

[d] One appeal a mere nullity.— 
Where error in granting a new trial 
was waived, and, upon the trial of 
the cause anew, "judgment was ren- 
dered against the party in whose 
favor the first trial resulted, an ap- 
péal from the judgment rendered 
against him, and also from the order 
granting the new trial was held not 
to be a double appeal, since the at- 


tempted appeal from the _ order 
granting the new trial was sur- 
plusage, being a mere nullity. Ew- 
ine v:, Gunn,” 22'S) Ds 95; 115) NW 
527. 

52. Cal.— Rauth_ v. Southwest 


Warehouse Co., 158 Cal. 54, 109 P 
839; Carpentier v. Williamson, 25 
Cal. 154. 

N. Y.—Gelder v. International Ore 
Treating Co., 148 App. Div. 637, 133 
NYS 214. 

N. D.—Sucker State Drill Co. v. 
Brock, 18 N. D. 8, 118 NW 348; Kin- 
ney v. Brotherhood of American Yeo- 
men, 15 N. D. 21, 106 NW 44 [lim 
Prondzinski v. Garbutt, 9 N. D. 239, 
83 NW 23]. 


APPEAL AND ERROR 


[$§ 107-108 


have sometimes been entertained and treated as one 


appeal.>+ 
[§ 108] J. Joinder of Proceedings—l. To 
Review Separate Actions. Two separate and 


distinct causes, which have not been consolidated 
in the trial court otherwise than for conven- 
ience in trying them,®®> cannot be brought up for 


appellate review by one appeal,°* or by one writ 


S. D.—Kountz y. Kountz, 15 S. D. 
66, 87 NW 523; Hawkins v. Hubbard, 
2S. D: 631, 51 "NW 774 [dist Hackett 
Fy Gunderson 1S. D. 479, 47 NW 
Utah.—Kelly v. Kershaw, 5. Utah 
300, 14 P 808. 

fa] Two orders.—And it has been 
held that an appeal from a judg- 
ment and from two orders denying 
motions for a new trial, made upon 
the same grounds after judgment, is 
not a double appeal. Sucker State 
Drill’ Cot ‘ye“Broeck, 18 N:ivD2-8, 118 
NW 348. 

[b] Better practice to unite.— 
But it has been held that, on appeal 
from a judgment and from a ruling 
on a motion for a new trial, it is the 
proper and the better practice to 
unite all causes of complaint in a 
single appeal. McCusker v. Spier, 
72 Conn. 628, 45 A’ 1011. 

[ce] Questions decided on one ap- 
peal.—Where all the questions in- 
volved in an appeal from the judg- 
ment have been decided on appeal 
from an order denying a new trial, 
the appeal will be dismissed. Coats 
v. Harris, 9 Ida. 470, 75 P 246. 

53. Couder’s Succ. 47 La, Ann. 
SLOP ETS 31 ts Waters-Pierce Oil Co. 
Ve State, (Tex.) 106 SW 326 (holding 
that there may be more than one 
appeal in the same case, where or- 
ders made at different times finally 
disposed of the subject matter of 
each particular order). 

fa] Thus (1) separate judgments 
rendered at different times on a set- 
tlement of the account of an execu- 
tor and for the purpose of putting 
the heirs in possession of property 
may be separately appealed from. 
Couder’s Suce., supra. (2) And when, 
after an appeal from an order re- 
moving an administrator, a successor 
is appointed, an appeal may be taken 
from the second order as an auxili- 
ary to the first appeal. Bedford’s 
Succ., 38 La. Ann. § 

[b] Separate applications by rail- 
road for routes.—When an appeal 
has been taken by a street railroad 
from a refusal by municipal officers 
to approve of a proposed route, an 
appeal may be taken from a refusal 
to approve of a second application 
for a proposed route slightly differ- 
ing from the (first application. 
Cherryfield, ete., Electric R. Co.’s 
App., 95 Me. 361, 50 A 27. 

54. In re Davis, 11 Mont. 1, 27 P 
342. And see McCusker v. Spier, 72 
Conn. 628, 45 A 1011. 

{a] Waiver.—A double appeal is 
merely an irregularity which may be 
and is waived by respondent by fail- 
ure to serve notice of, and make a 
formal motion to dismiss, the ap- 
peal. .Ewing ‘v. Lunn, 22 S. D. 95, 
115 NW 527. 

55. U. S.—Water-Pierce Oil Co. v. 
Van Elderen, 137 Fed. 557, 70 CCA 
255; Louisville, ete, R. Co. v. Sum- 
mers, 125% uRed./ 719) 05601 CCA 7487 
(holding that where two separate ac- 
tions depending on the same facts 
were consolidated and tried together 
for convenience only, but the ver- 
dicts and judgments were separate, 
it was improper to include both in a 
single writ of error). 

Ala.—Mobile Impr., ete, Co. v. 
Stein, 158 Ala. 1138, 116, 48 S 368, 17 
AnnCas 288 and note [quot Cyc]. 

Colo.—La Fitte v. Ft. Collins, 42 
Colo: '293))'93) Prog s: 

Ga.—Center v. R. N. Fickett Paper 
Co., 117 Ga. 222, 43 SE 498; Wells v. 
Coker Banking Co., 113 Ga. 857, 39 
SE 298 (holding that the mere fact 


that several separate and distinct 

cases arising under the same con- 

tract and between the same parties 

were by agreement tried together 

before the judge, presiding as judge 

and jury, did not have the effect of 

consolidating these cases into one, | 
so as to authorize the losing party by 

a single bill of exceptions to bring” 
up for review the judgments sever- 

ally rendered in such cases in the 
court below); Walker v. Conn, 112 

Ga. 314, 37 SE 403 (holding that 

where two actions brought by the 

same plaintiffs against different de- 

fendants were consolidated for the 

purpose of trial, and a separate judg- 

ment of nonsuit was rendered, and 

plaintiffs bring but a single biil.of 

exceptions to review both judgments, 

the writ of error must be dismissed, 

since the supreme court has no juris- 

diction to entertain it). 

Iowa.—Hidy v. Hanson, 116 Towa 
8, 89 NW 36. 

Mich.—Harris yv. Sweetliand, ‘48 
Mich. 110, 11 NW 830 (holding that 
where actions have been properly ° 
consolidated a writ of error will 
bring up matters preceding the con- 
solidation). 

Mo.—Bramell v.. Adams, 146 Mo. 
70, 47 SW 931 (holding that where 
three cases were tried together, and 
the same evidence was received by 
consent in all, and a single decree 
entered, and the pleadings, taken to- 
gether, make issues to which the 
decree is responsive, the cases will 
be treated, on appeal; as if an 
order of consolidation had been 
made). 

N. C.—Williams vy. Carolina, ete., 
R.o €o,, 144 N. Cy 498, 575SH) 2165112 
LRANS 191) 12 AnnCas. 1000. 


Pa.—Charles D. alerh: (C0: V. 
O’Brien, 202 Pa. BS 7 A la 
Wash.—O’Con 58 


Wash. 215, 108. ‘> "454. 08 p 614. 

Compare Bodi v. Crow’s Nest Pass 
Coaln@e..£9 eB) ‘C. 133'2 

And see the other cases in the 
following notes. 

[a] Consolidation for purpose of 
review.—Several separate and inde- 
pendent actions cannot be consoli- 
dated after judgment by order of the 
trial court for the purpose of prose- 
cuting proceedings in error under 
one petition; and if this is done this 
court will examine only the alleged 
errors in the original action, and 
will not examine the record to as- 
certain if errors have been com- 
mitted in_the causes consolidated 

Prinz v. Moses, (Kan.) 66. 


[b] ‘Separate appeals permissible. 
—When causes have been consoli- 
dated and separate judgments en- 
tered, separate appeals may be taken 
from judgments which are indepen- 
dent of the others. Mills v. Paul, 
(Tex. Civ. A.) 30 SW 242. 

56. Ala.—Wynn Vv. Tallapoosa 
County Bank, 168 Ala. 469, 53 S 228; 
Mobile Impr., ete., Co. vy. Stein, 158 
Ala. 118, 116, 48 8 368, 17 AnnCas 
288 and note [quot Cyc]. 

Colo.—La Fitte v. Ft. Collins, 42° 
Colo. 2938, 93 P 1098. 

Till. —Kennedy v. roe of Honor, 
234 Ill. 43, 84 NE 702. 

Ind.—Giller v. West, 162 Ind. 17, 
69 NE 548; Roach y. Baker, 145 Ind. 
330, 43 NE 932, 44 NE 303; Rich v. 
Starbuck, 45 Ind. 310. 

Tlowa.—-Hidy v. Hanson, 116 Iowa 
8, 89 NW 36. 

Nev.—Griswold v. Bender, 27 Nev. 
369,075 P 161. 

N. Y.—Tuffey v. Brooklyn Union 


For later cases, developments and changes in the law s2e cumulative Annotations, same title, page and note number. 


$§ 108-109] 


of error. 57 


[§ 109] 2. To Review Separate Judgments, De- 
As a general rule, two separate 
judgments, decrees, or orders cannot be brought up 


crees, or Orders. 


for appellate review by one writ 


appeal,>® especially where the parties necessary and 
proper to a review of one of the judgments would 
not be proper parties to a review of the other.®® 
But it has been held that a single appeal may be 
taken from decrees in two separate suits substan- 


Gas Co., 102 App. Div. 416, 92 NYS 
489; O’Gorman vy. New York, etc., 
R. Co., 96, App. Div. 594, 89° NYS 


589. 

N. C.—Williams y. Carolina, etc., 
R. Co., 144 N. C. 498, 57 SH 216, 12 
LRANS 194, (12 AnnCas 1000. 


Pa.—Charles D. Kaier Co. v. 
©’Brien, 202)|) Pai $153) .51, A 760; 
Adamson’s App., 110 Pa. ABO > 1 A 


327; McCosh v. Myers, 25 Pa. Super. 
61; Kimmel v. Johnson, 18 Pa. Super. 
429; Com. vy. Schollenberger, 17 Pa. 
Super. 218; Pottsville Bank v. Cake, 
12 Pa. Super. 61; Stout v. Quinn, 9 
Pa. Super. 179, 43 WklyNC 418. 

R. Il.— Harris v. Harris, 2 R. I. 538. 

Tex.—Renn v. Samos, 42 Tex. 104; 
Mohr v. Cochran, 20 Tex. Civ. A. 183, 
49 SW 677; Missouri, etc., R. Co. v. 
Davison, (Civ. A.) ae Sw 188. 

Wash.—Oerter  v. Georger, 70 
Wash. 110, 126 P 103, ‘AnnGasi914B 
686 and note. 

Wis.—Bragg v. Blewett, 99 Wis. 
348, 74 NW 807. 

[a] Application of rule in gen- 
eral.—(1) Thus where separate pe- 
titions were filed by purchasers of 
separate tracts of land, against an 
administrator, for writs of assist- 
ance, and separate answers and re- 
plies were filed, but no order con- 
solidating the causes was made, al- 
though the record recited that, by 
agreement, the evidence was heard 
at the same time in both matters, 
and that the findings of facts and 
conclusions of law should be em- 
bodied in one instrument, with the 
same effect as if found separately in 
each case, it was held that defendant 
could not incorporate both causes in 
one transcript and one . appeal. 
Roach v. Baker, 145 Ind. 330, 43 NE 
932, 44 NE 303. (2) And where de- 
fendant at law files a complaint in 
equity as authorized by Lord L. Or. 
§ 390, and the suit in equity is dis- 
missed and judgment is rendered 
against him at law, he must take 
two appeals, one from the decree of 
dismissal, and the other from the 
judgment at law. Donart v. Stewart, 
63 Or. 76, 126 P 608. (3) That sepa- 
rate causes were heard on the same 
evidence does not alone warrant the 
conclusion that they were tried as 
one action so as to admit of being 
appealed from on one notice of ap- 

peal. Hidy v. Hanson, 116 Iowa 8, 
89 NW 36. (4) But it has been held 
that an appeal by an administrator 
from an order of the district court, 
on appeal from the probate court, 
sustaining objections to his final re- 
‘port, and from a decree of distribu- 
tion subsequently entered, is not ob- 
jectionable on the ground that two 
separate actions are united in one 
In re Dewar, 10 Mont. 422, 


5: 

[b] Cionlicawons to appoint guar- 
dian.— When a decision is upon dis- 
tinct application to appoint a guar- 
dian for several minors, separate ap- 
peals must be taken. Harris v. Har- 
ris, 2 R..1. 538. 

[ec] Parties to separate suits can- 
not, by agreement for their trial to- 
gether in the lower court, authorize 
their trial together in the appellate 
eourt. Mohr vy. Cochran, (Tex. Civ. 
A.) 49 SW 677. 

{d] A separate appeal was prop- 
erly taken from a judgment in a dis- 
tinct cause of action which had been 
improperly united with other claims 
in the complaint, but which the court 
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tially, although informally, prepared, submitted, and 


of error or one 


recognized.°? 


had ordered separated. aun v. 
West, 162 Ind. 17, 69 NE 54 

fe] Joinder of appeals et amend- 
ment; sufficiency of description see 
Furlong v. New York, etc, R. Co., 
83 Conn. 568, 78 A 489. 

57. Brown Vv. Spotfords 195 /Usaas: 
474, 24 L. ed. 508; Waters-Pierce Oil 
Co. v. Van HElderen, 137 Fed. 557, 70 
CCA 255; Louisville, etce., R. Co. v. 


Summers, 125 Fed. 719, 60 CCA 487;, 


Valdosta Guano Co. vy. Hart, 119 Ga. 
909, 47 SH 212; Cole v. Stanley, 118 
Ga. 259, 45 SH 282; Harris v. Gano, 
117 Ga. 950, 44 SE 8; Brown vy. Louis- 
ville, ete., R. Co., 117 Ga. 222, 43 SH 
498; Center v. R. N. Fickett Pater 
Co., 117 Ga. 222, 43 SEH 498; Wells v. 
Coker Banking Co., 113 Ga. 857, 39 
SE 298; Walker v. Conn, 112 Ga. 314, 
37 SE 403; Prinz v. Moses, (Kan.) 66 
P 1009; Hollohan' v. McLean, 1 
WklyNC (Pa.) 262. 

{a] Application of rule.—(1) Thus 
it has been held that, although sev- 
eral causes are between the same 
parties and a consolidated affidavit 
of defense is filed, a separate writ 
of error is necessary in each case. 
Poneh as v. McLean, 1 WklyNC (Pa.) 
95 U. S. 474, 24 L. ed. 508, the United 
States supreme court condemned, as 
irregular, proceedings whereby de- 
fendant, in two separate suits, in the 
former of which judgment had been 
rendered before the latter had gone 
to trial, was permitted to file bills 
of exception purporting to be appli- 
cable to each case, and, without con- 
solidating, 
pellate court by one writ of error. 
(3) Se where two actions for per- 
sonal injuries by separate plaintiffs 
against the same defendants, grow- 
ing out of the same accident, were 
by consent consolidated for trial and 
tried to the same jury who returned 
Separate verdicts on which separate 
judgments were entered and one bill 
of exceptions by consent was made 
out, it was held that two separate 
writs of error directed to the sepa- 
rate judgments were necessary. 
Waters-Pierce Oil Co. v. Van Elderen, 
137 yVRed. 257,07 0<CCA 255,745.04) 1 But 
compare Powers v. Lillie, Kirby 
(Conn.) 160 (where it was held that 
two judgments, rendered on suits of 
a like kind and depending on similar 
principles, may be joined in the same 
writ of error). 

58. U. S.—Louisville, ete., RenCo: 
pm Summers, 125 Fed.- 719, 60 CCA 

Ala.— Wynn v. Tallapoosa County 


Bank, 168 Ala. 469, 53 S 228; Kelly 
v. Deegan, 111-Ala. :152,. 20 S 378; 
BoyettSvo Kerr, ( Ala:29s Read Sv. 


Owen, 9 Port. 180; Jones v. Ether- 
idge, 6 Port. 208; De Sylva v. Henry, 
4 Stew. & P. 409. 
shape ah tae v. Maroney, 38 Colo 
Conn.—Richardson v. Richardson, 2 
Root 159; Watson vy. Hart, 2 Root 59, 
But see Clark v. Warner, 6 Conn. 
855; Seely v. Staples, 2 Root 74. 
Ga.—Valdosta Guano Co. vy. Hart, 
119. Ga. 909, 47° SE 212; Harris v,j 
Gano, 117 Ga. 934, 44 SE 11; Brown 
v. Louisville, ete, R. Co., ‘11% Ga. 
222, 43 SH 498; Dickey v. State, 101 


Ga. 572, 28 SE 980. 
T1l.— Kennedy v. Court of Honor, 
234 Ill. 43, 84 NE 702; Gebhard v. 


Brewers Malting Co., 185 Ill. A. 254. 
Ky.—Guthrie_ v. "Noel, Diatiaetos 
Marsh, 295. 


(2) And in Brown v. Spofford, 


remove them to the ap- 


heard as one by agreement of the parties and con- 
sent of the court, express or implied;°° and that, for 
the purpose of an appeal, an order confirming a sale 
in a foreclosure suit and an order for a judgment 
for deficiency may be considered as one, although 
in fact entered separately;°t and other exceptions 
or apparent exceptions to the general rule have been 
In some jurisdictions an appeal from 
two or more appealable orders is expressly allowed 


Nev.—Griswold v. Bender, 27 Nev. 
369). GO ae hod. 

Oh.—Chapman Mfg. Co. vy. Taylor, 
61 Oh. St. 394, 55 NE 10038. 

Pa.—Cauley v. Nghe 1 etc., R. 
Gos 95 Pa. 398, 40 AmR 66 
.—National Be Aes Commny: 
cerca 243 Sif DGGb 15; paes NW 864; 
Ewing v. Lunn, 21 S. D. 55, 109> NW 
642; Gordon v. Kelley, 20 anany, 70, 
104 NW 605; Anderson v. Hultman, 
12 S. D. 105, 80 NW 165; Hackett v. 
Gunderson, 1 S. D. 479, 47 NW 546. 

Tex.—Renn v. Samos, 42 Tex. 104; 
Moore v. Harris, 1 Tex. : ; 

Va.—Ayers v. Lewellin, 3 Leigh 
(30 Va.) 609. 

Wis.—American Button-Hole, etc., 
Co. v. Gurnee, 38 Wis. 533; Noble v. 
Strachan, Wis. 314; Sweet v. 
Mitchell, 125; Chamberlain 
v. Sage, 14 Wis. 193; White v. Ap- 
pleton, 14 Wis. 190. 

See Marziou v. Pioche, 8 Cal. 522. 

[a] An appeal should be dis- 
missed for duplicity (1) when taken 
from two judgments, or from two 
appealable orders, or from a judg- 
ment and an appealable order (Bal- 
lou v. Chicago, etc., R. Co., 53 Wis. 
150, 10 NW 87); (2) but in order 
that an appeal may be dismissed for 
duplicity it must embrace two dis- 
tinct appealable adjudications (Bal- 
lou v. Chicago, etc., Co., supra, 
where it was held that an appeal in 
form from a judgment and from an 
order made in the action before judg- 
ment is single and valid). (3) The 
general. rule applies, although the 
judgments are rendered on the same 
evidence (Cauley v. Pittsburgh, etc., 
R. Co., 95 Pa. 398, 40 AmR 664), (4) 
and although the questions involved 
in each judgment are the same (Cam- 
sr v. State, 87 Tex. 246, 28 SW 

[b] Probate proceedings. —- The 
judgment of the judge of the county 
court upon the probate of a will and 
a decree of final settlement of the 
estate under the will cannot be 
joined in the same writ of error. 
Boyett v. Kerr, 7 Ala. 9. And see 
Watson v. Hart, 2 Root (Conn.) .59. 

59. Kelly v. Deegan, 111 Ala. 152, 
20 S 378. (holding, therefore, that 
the decree confirming a sale of real 
estate for partition, and the subse- 
quent decree of dismissal of the pe- 
tition of one of the cotenants, -a life 
tenant, for payment to her of the 
value of her life estate, cannot prop- 
erly be taken up for review by a 
single appeal, each being a final de- 
cree, and the necessary and proper 
parties to appeals therefrom being 
different). 

60. Kelly v. Wellsberg, etc., Val- 
ley Co., (W. Va.) 81 SE 712. 

61. Cord v. Hirsch, 17 Wis. 403. 

62. Conn.—Clark v. Warner, 6 
Conn. 355. See also Seely v. Staples, 


2 Root 74. 

Ind.—Gagnon  v. French Lick 
Springs Hotel Co., 163 Ind. 687, 72 
NE 849, 68 LRA 175 (holding that - 
several interlocutory orders made in 
the same cause, granting an injunc- 
tion or overruling a motion to dis- 
solve an injunction, may be included 
in a single appeal, taken within the 
time prescribed by statute as to each 


order). 
La.—Weincke’s Succe., 118 La. 206, 
42 S 776 (holding that two judg- 


ments signed the same day, the one 
making absolute a rule to annul the 
premature appointment of an ad- 


356 ([3C. J.) 


by statute, and, if such appeal is effectual as to one 
or more of the orders, it will not be avoided because 
The inclusion of 
nonappealable orders in an apveal from an appeal- 
able order may be regarded as surplusage.** 
it has been held that a misjoinder may be waived 
by failure to move for a dismissal and argument of 


‘ineffectual. as to the others.® 


the case on its merits.®® 


II. 


[§ 111] 
eral. 


ministrator, and’ the other maintain- 
ing an opposition to his appointment, 
may be brought up by the same ap- 
peal); Geddes’ Succ., 36 La. Ann. 963 
(where it was held that where three 
separate issues are made in the set- 
tlement of a succession, all tending 
to one conclusion, and are the sub- 
jects of separate judgments, they 
may all be brought up in a single ap- 
peal, and with one appeal bond); 
Clark’s Succ., 30 La. Ann. 801. 

Md.—Werner v. Clark, 108 Md. 627, 
71 A 305, 28 LRANS 94 _ (holding 
that, where an order was allowed on 
June 4 dismissing exceptions to a 
ratification of a resale of mortgaged 
property, and on the same day the 
resale was confirmed, since the two 
orders, although separate, covered 
the same transaction, and could have 
been signed together, an appeal 
“from the order of Court dated June 
4th” would be treated as taken from 
both orders). 

Mont.—In re Dewar, 10 Mont. 422, 
Doe 0252 

Tex.—Metropolitan Trust Co. v. 
Farmers’, etc., Nat. Bank, 89 Tex. 
329, 34 SW 736 (holding that, while 
a judgment allowing or disallowing 
a claim in a suit in which a receiver 
has been appointed is appealable, an 
appeal may be taken, in one proceed- 
ing, from the general judgment and 
the special decrees rendered at the 
same term in favor of intervening 
creditors, by making all persons, ad- 
versely interested parties to the ap- 
peal). : ; 

Wis.—Terry v. Chandler, 23 Wis. 
456 (where the action, which was 
by creditors against stockholders, to 
enforce their personal liability was 
discontinued, and each of defend- 
ants, who had filed separate answers 
by the same attorney—the issue pre- 
sented in each being as to the 
amount due the corporation from the 
person answering—taxed in his own 
favor a full bill of costs, and it was 
held that only a single motion for 
retaxation ‘was required, and a single 
appeal from an order denying the 
motion). 

{al When single writ of error ap- 
propriate.—(1) Where two defend- 
ants were sued and the court ren- 
dered separate judgments sustaining 
separate demurrers filed by such de- 
fendants, it was held to be proper 
for plaintiff to bring both of such 
judgments up by single writ of error. 
Butler v. Lewman, 115 Ga._752, 42 
SE 98 [dist Wells v. Coker Banking 
Co:, 113 Ga. °857, 39 SE 298; Walker 
vy. Conn, 112°Ga. 314, 37 SH 403]. 
(2) And it has been held that if an 
execution has issued on a judgment, 
and a: forthcoming bond has _ been 
given thereon'and forfeited, and an- 
other judgment entered awarding an 
execution thereon, a writ of error 
and supersedeas should be awarded 
for error in the first judgment not 
only to it but also to the judgment 
awarding execution on the forthcom- 


ing bond. Monroe v. Webb, 4 Munf. 
GS Va.) 738; Waidley -v.5 Bright 7 
Weeds Lo: (3) And supplemental 


proceedings to correct the record and 
amend the transcript already filed 
should not be brought up on a sepa- 
rate writ’ of error kut reported as 


A. Nature, Source, and Extent in Gen- 
Jurisdiction is power vested in a judicial 
tribunal to hear and determine a legal controversy ; 


'surplusage, 
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And 


[§ 110] K. Splitting Appeals. — 
can, as a general rule, appeal only from final judg- 
ments and orders,°* he cannot divide a case into 
parts and earry it up by fragments,®’ especially 
when the final judgment is allowed to stand affected 
by the appeal.®® 
action are distinct and several, there may be an ap- 


- yee 
[§§ 109-111, 


Since a party 


But, where two judgments in an 


é peal from one, and not the other.®® 


an amendment to the’ transcript al- 
ready filed. Pleyte v. Pleyte, 14 
Colo. 593, 23 P 1007; Knox v. .Mc- 
Ferran, 4 Colo. 348; Wolfley v. Leb- 
anon Min. Co., 3 Colo. 296. 

[b] Appeal from judgment and 
from order denying new trial.—(1) 
An appeal from a judgment and from 
an order denying a new trial made 
after entry of judgment will not be 
dismissed as being a double appeal. 
Kountz! v.> Kountz; 15 St- D: 66-187 
NW 523. (2) Nor is an appeal from 
a judgment and from two orders de- 
nying motions for a new trial, made 
on the same grounds after judgment, 
separate and independent appeals, so 
that their insertion in one notice ren- 
ders the appeal duplicitous. Sucker 
State Drill ACowvs Brock, 213)4Ns D: 
8, 118 NW 348. 

[c] Orders denying motion and 
petition for new trial.—An order de- 
nying a motion for a new trial and 
an order denying a petition for a 
new trial on the ground of newly dis- 
covered evidence may both be re- 
viewed in a single proceeding in er- 
ror. German Nat. Bank v. Edwards, 
63 Nebr. 604, 88 NW 657. 

{d] When separate petitions for 
rules to open the same judgment 
were heard and considered together 
and disposed of by the court by one 
order, an appeal from the order will 


cover both cases. Charles D. Kaier 
e Vv. (O’Brien, W202 0Pas “53.05 i Al 
760. 


{e], A final decree in part of a 
cause and a certificate of division on 
the residue may be appealed from in 
one appeal. Brobst v. Brobst, 2 Wall. 
COSA 96! V7 ede9 Obs 

{f] Two appeals properly com- 
bined by amendment.—Palmer  v. 
Frost, 86 Conn. 100, 84 A 277. 

63. Hoefer v. Milwaukee, 155 Wis. 
83, 143 NW 1088. 4 

64 Sundberg v. Goar, 92 Minn. 
143, 99 NW 638; Meade County Bank 
v. Decker, 17 S. D. 590, 98 NW 86. 
Where error in granting a new trial 
is waived, and upon the trial of the 
cause anew judgment is rendered 
against the party in whose favor the 
first trial resulted, an appeal from 
the judgment rendered against him, 
and also from the order granting the 
new trial, is not a duplicitous ap- 
peal, since the attempted appeal from 
the order granting the new trial is 
being a mere nullity. 
ine, v. Lunn, 22 S/ D. 95, 115: NW 

65. Stewart v. Codrington, 55 Fla. 
327, 45 S 809. And see Phenix Ins. 
Co. v. Jacobs, 23 Ind. A. 509, 55 NE 
778 (holding that an appeal will not 
be dismissed because two appellants, 
against whom separate judgments 
have been rendered, appeal together, 
having filed but one assignment of 
errors, assigning errors ‘severally 
and separately,” and prepared but 
one transcript and brief in behalf 
of both, where appellees have ap- 
peared and entered their joinder in 
error before making a motion to dis- 
miss, the questions .between appel- 
lees and both appellants being the 
same, the decision of the points 
raised on appeal being conclusive 
against either appellant, and the is- 
sues having been tried together). 


REQUISITES OF APPELLATE JURISDICTION 

and appellate jurisdiction is the power vested in a 
superior tribunal to review and revise the judicial 
action of an inferior tribunal.‘® In this country 


66. See infra § 256 et seq. 

67. Anderson vy. Moberly, 46 Mo. 
191; McGehee. v., Tucker, 122.N. C. 
186, 29 SE 833; Davis -v. Ely, 100: 
NN. C.4283,.°5 SE 2393 Beautortiws 
Satchwell, 88 N. C. 1; Hines v. Hines, 
84 N. C. 122. And see Deal v. Hodge, 
124 La. 991, 50 S 820; Steenrod v. 
Wheeling, etc., R. Co., 25 W. Va. 133. 
See also infra § 286. ‘ 

68. Anderson v. Moberly, 46 Mo. 
191 (holding that, where there were 
two judgments—one for defendant, 
on an issue of law, raised by demur- 
rer, that plaintiff recover interest; 
and the other, upon an issue of fact, 
which was for plaintiff, that he re- 
cover the principal on a bond—plain- 
tiff could not divide the case into 
two parts by appealing from the 
judgment on the demurrer). ; 

69. Cox v. Lake Charles First 
Nat. Bank; 126, ha. 88, 52.59 22m 
Couder’s Succ., 47 La. Ann. 810, 17 
S 317. Thus it has been held that 
where a landlord obtained a judg- 
ment fixing a lien upon certain chat- 
tels, and an intervener obtained a 
judgment foreclosing a mortgage on 
the same chattels, defendant may 
appeal from one judgment without 
appealing from the _ other. Con- 
stantine v. Fresche, 17 “Tex. Civ. A. 
444, 43 SW 1045. And see Giller v. 
West, 162 Ind. 17, 69 NE 548; Goken 
v. Dallugge, 72 Nebr. 16, 99 NW 818, 
101 NW 244, 103 NW 287, 9 AnnCas 
1222; Brown v. Cates, 99 Tex. 133, 
87 SW 1149. See also infra § 286. 

[a] This rule will be applied (1) 
even though there has been a con- 
solidation of causes, if separate judg- 
ments are entered in each cause 
(Mills «w/Paul, 1( Tex. 'Civ. ADP 36 
SW 242); (2) or where two cases 
are heard together in the trial court, 
if the interests of plaintiffs in one 
of the suits do not conflict with the 
interests of plaintiffs in the other 
(Hall v. Virginia Bank, 14 Va. 
584). (3) An order in a ease di- 
rected a reference to the same ref- 
eree who was acting on two other 
cases, and recited that, “on the com- 
ing in of said referee’s report... 
the case shall then be heard in con- 
nection with one of the other cases 
affecting the same property.” It was 
held that such order did not con- 
solidate the two cases thus heard to- 
gether, and that an appeal from the 
judgment in one of the cases would - 
not be dismissed for failure to ap- 
peal in_ the other. Lee y. Buck, 13 
SH CHATSeasO: 

70. Ex p. Batesville, ete, R. Co., 
39 Ark. 82, 87 (where it is defined 
as “the review, by a superior court 
of the final judgment, order or decree 
of some inferior court’); Hope v. 
Blair, 105 Mo. 85, 98, 16 SW 595, 24 
AmSR 366 (where it is said: “A 
court may be said to have jurisdic- 
tion of the subject-matter of a suit 
when it has the right to proceed to 
determine the controversy or ques- 
tion in issue between the parties, or 
grant the relief prayed’); Ex p. 
Evans, 72 S. C. 547, 549, 52 SE 419; 
Waters-Pierce Oil Co. v. State, (Tex.) 
106 SW 326, 331. See also Chicago, 
etc, R. Co. v. Sutton, 130 Ind. 405, 
30 NE 291; State v. Wolever, 127 
Ind. 306, .26 NE 762; Jackson v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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appellate courts are created by, and derive their 
powers from, the constitutions and-statutes of the 
various jurisdictions, and they have such jurisdic- 
tion only as is thereby conferred."+ 
ready considered at length the right to appellate re- 
view, the modes of review, and the origin, nature, 


and scope of particular remedies, 


hereafter consider appellate jurisdiction as to par- 
In the United States a court has 
no inherent power to entertain appeals from in- 
ferior tribunals;** and an appellate court cannot, 
by its rules, acquire or retain jurisdiction of a 
cause, where no jurisdiction is. conferred by the con- 
But where appellate juris- 
diction is conferred generally upon a court by the 
constitution or by statute, it is to be exercised by 
means already provided, and by such means known 
to the law as are necessarily granted as incident to 
In such ease the 


ticular matters.7* 


stitution or by statute.”® 


the appellate powers granted."® 


120- Inds 1520) (2209NE. 4315 
State v. Neville, 110 Mo. 345, 19 SW 
491; Cavanaugh v. Wright, 2 Nev. 
166; Yates v. Lansing, 5 Johns. 282 
Laff 9 Johns. 395, 6 AmD 290]; Piqua 
Branch State Bank v. Knoup, 6 Oh. 
St. 842; Dodds v. Duncan, 12 Lea 
(Tenn.) 731; Brownsville v. Basse, 
43 Tex. 440. See also Courts [3 Cyc 
536; 11 Cye 659, 661]. 

[al “Appellate jurisdiction ... 
is defined to be the power and au- 
thority conferred upon a_ superior 


Smith, 


-eourt to rehear and determine causes 


which have been tried in inferior 
courts.” Brownsville v. Basse, 43 
Tex. 440, 449 [quot Waters-Pierce 
ae v. State, (Tex.) 106 SW 326, 
{[b] By appellate jurisdiction of 
the subject matter of an action pend- 
ing in the court of appeals is meant 
that that court, on appeal or writ 
of error, has jurisdiction of causes 
of the general class to which the 
particular action belongs. State v. 
Smith, 104 Mo. 419, 16 SW 415. 


71. See supra § 1 et seq; Courts 


{11 Cyc 661 et seq, 702 et seq, 801 et 
seq]; and Smith v. Jackson, 22 F. 
Cas. No. 13,064, 1 Paine 453; Thomp- 
son v. Lea, 28 “Ala. 453; Norwood v. 


Riddle, 9 Port. (Ala.) 425; Peak v. 
Peo., 76 Ill. 289; Ward v. Peo., 13 
Tll. 635; Whittemore v. Russell, 78 


Me. 337, 5 A 72; Ames v. Boland, 1 
Minn. 865; Grimes v. Chamberlain, 
27 Nebr. 605, 43 NW 395; Ex p. Lo- 
gan Branch Bank, 1 Oh. St. : 
Chase v. Miller, 41 Pa. 403; Hund- 
hausen v. U. S. Marine F. ins. Co.; 
5 Heisk. (Tenn.) 702; Winsor v. 
Bridges, 24 Wash. 540, 64°. P7380: 
Western American Co. v. St. Ann 
Co., 22 Wash. 158, 60 P 158; Maxon 
Vv. Gates, 118 Wis. 2385 (95 NW 92; 
Webster v. Stadden, 8 Wis. 225. 

[a] Constitutional provision not 
self-executing.— Western American 
Co. v. St. Ann Co., 22 Wash. 158, 60 


P 158. See also Constitutional Law 
[8.Cye 756]. 
[b] That the aggrieved party will 


otherwise be without remedy gives 
the supreme court no authority to 
entertain an appeal by him which is 
not authorized by the constitution 
or statute. Maxon vy. Gates, 118 
Wis. 238, 95 NW 92. 


72. See supra § 1 et seq. 

73. See analysis supra p 257 et 
seq. 

74. Ward v. Peo., ae Tll. 635. See 


Courts [11 Cye 661. 801]. 

75. Rozier v. Willians, 92.711. 187. 
See Courts [11 Cyc 739]. 

76. Carnall v. Crawford County, 
11 Ark. 604. 

77. In re Nightingale, 11 Pick. 
(Mass.) 168; Starr v. Rochester, 6 
Wend. (N. Y.) 564. 

78. Warne v. Baker, 24 Ill. 351; 
Simmons vy. Fisher, 46 Tex. 126. 

[a] Rules of lower court.—‘The 
right of appeal and the manner of 
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We have al- 


ete.,“? and shall 


[§ 112] 


tiene: ° 


taking and prosecuting the appeal to 
this court does not depend upon the 
rules of court below, but upon stat- 
ute and the rules of this court, pro- 
mulgated under the statute.’’ Per 
Alvey, C. J., in Chisholm y: Cissell, 
12 App. (D. C.) 180, 181. 

Power of court to make rules see 
Courts [11 Cye 740 et seq]. 

79. Headrick v. Larson, 152 Fed. 
9S SIV COALS. 
rhode generally see infra XVI 

80. U. S.—Richardson vy. McChes- 
ney, 208) Ui Sa 48hi3t- SCt 943,954, 
ed. 1121; Pelham vy. Rose, 9 Wall. 
LOS; 9 Mie, xed. 1602: See Charles 
Vi. (Ue, Siel83) Medlie56679 106 1CCA 


112, 

Ark.—Griffin v. Anderson-Tully 
Cosy 91 _LATIc® 292, W2EES We 2979 1134 
AmSR 73. 

Colo.—Coryell v. Fawcett, 54 Colo. 
358, oo) LOO) Py Sash kecituGyele pros 
ceeding in error filed merely to af- 
ford a basis for defeating the claim 
of attorneys to fees); Bailey v. 
Sacred Heart College, 52 Colo. 116, 
119 P 1067; Northern Colorado Irr. 
as Pouppirt, 47 Colo. 490, 108 


D. C.—Cardoza vy. Baird, 30 App. 


86. 

Tll.—Lesher v. Lesher, 250 Ill. 382, 
95 NE 488; Davies v. Brooks, 212 
Til. 566, 568, 72 NE 724 [cit Cye]; 
Peo. v. Stevens, 152 Ill. A. 118. 

Ind.—Leavell v. Doney, 104 NE 
856; Monger v. Pavey, 178 Ind. 666, 
98 NE 625 [cit Cyc]; In re May- 
yhieh Hlection, 50 Ind. A. 35, 97 NE 

Ilowa.—Horrabin v. Iowa City, 160 
Iowa 650, 130 NW 650, 142 NW 212; 
Arnold v. Wapello County, 154 Iowa 


111, 134 NW 546; Bethany Cong. 
Church v. Morse, 151 Iowa 521, 132 
NW 14 


Kan.—Ellison v. Focke, 77 Kan. 
8597094 P8056 Senal av.) Melber Ty 
Kan. 771, 95: P 403. 

La.—Sennette v. St. Mary’s Parish 
Bolice. Jury; (129) Law 728,56. S, 653; 
State v. Henderson, 117 Was 209, 41 
S 496; Rausch vy. ’Barrere, 109 La. 
563, 33 S 602. 

Me.—Heald v. Payson, 110 Me. 204, 
85 A 576. 

Miss.—MecDaniel v. Hurt, 88 Miss. 
769, 41 S 381. 

Mo.—State v. Bird, 253 Mo. 569, 
162 SW 119; State v. Imel, 243 Mo. 
174, 147 SW 992; Nevius v. Moore, 


221 Mo. 330, 120 SW 43; Trabue v. 
St. Louis United R. Co., 154 Mo. A. 
86, 133 SW 102. 

Mont.—Snell v. Welch, 28 Mont. 


482, 72 P 988. 
N. Y.—Hollis v. Brooklyn Heights 
R. Co., 121 App. Div. 575, 106 NYS 


ane 

C.—Vance County v. Gill, 126 
N. No. 86, 35 SE 228; Wikel v. Jack- 
son County, 20.0 ING at. 45 1, 
117; Carter v. Graves, 12 N. 


27 SH 
C. 74. 
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common law: determines its power to review the pro- 
‘ceedings of inferior tribunals and to pass upon their 
jurisdictions and decisions on questions of law ;77 
and, where the law gives an appeal, it is competent 
for the court, by the adoption of reasonable and 
proper rules, to supply deficiencies in the statutory 
provisions as to practice.7® 
appellate court is confined to the review of error 
committed in the court below in the cause which is 
brought up on the appeal, and does not extend to 
errors committed in other causes.” ' 
B. Existence of Actual Controversy— 
1. General Rule. It may be stated as a well settled 
general rule that the existence of an actual contro- 
versy 1s an essential requisite to appellate jurisdic- 
In the absence of such a controversy the 
appeal or writ of error will either be dismissed ®! or 
the cause will be remanded with directions to va- 


The jurisdiction of the 


Okl.—Muscogee Gas, ete., Co. v. 
Haskell, 38 Okl. 358, 182 P 1098. 
Pa. — Dougherty v. Cumberland 


County, 22 Pa. Super. 591; Duquesne 
v. Cole, 7 Pa. Super. 474. 
Tex.—Broocks v. Lee, 47 Tex. Civ. 
A. 424, 105 SW 1016; McWhorter v. 
Northeut, 24 Tex. Civ. A. 22, 57 SW 
904 [writ of error den 94 Tex. 86, 


58 SW 720] . 
Va.— Hamer v. Com., 107 Va. 636, 
Christopher, 32 


59 SE 400. 

Wash.—State v. 

Wash. 59, 72 P 709; Pda v. Clark, 
24 Wash. 16, 63 P 1106. 

. Va.—Elbon v. Hamrick, 55 W. 
Va. 236, 238, 46 SH 1029 [cit "Cycl]. 

Wis._-Lamoreux v. Williams, 125 
Wis. 543, 104 NW 813. 

Wy 0.—Foote v. Smith, 8 Wyo. 510, 
58 Py 898. 

eouneontante Atty.-Gen. v. Atty.- 
Gen., 14 Can; S. Co. 736; King v: 
Lynn, 19 CanCrCas 129 

Man.—Wolfson v. Oldfield, 22 Man. 
170, 2 DomLR 110. 

And see other cases in the follow- 
ing sections. 

[a] A case stated must show an 
action, amicable or otherwise, pend- 
ing. Capen v. Washington Ins. Co., 
12 Cush. (Mass.) 517; Atty.-Gen. v. 
Fogarty, 73 N. H. 607, 62 AY 1249: 
Dougherty v. Cumberland County, 2 
Pa. Super. 591. 

{[b] De minimis.—A mistake of 
nine cents will not authorize a liti- 
gant to use the processes of a re- 
viewing court to correct the same. 
Willey v. Bowden, 14 Ga. A. 379, 80 
SE 910. 

81. U. S.—Goldstein v. Behrends, 
123 -Mede739 95-59) CCAl 203: 
C.—Cardoza v. Baird, 30 App. 
. S. v. Georgetown College, 28 
App. 87. 

Fla.—Barrs v. Peacock, 65 Fla. 12, 
61 S 118; Tampa Gas Co. v. Tampa, 
44 Fla. 813, 33 S 465. 

Ind.—State v. Owens, 174 Ind. 142, 
91 NE 562; State v. Noftzger, 174 
Ind. 140, 91 NE 562; State v. Indian- 
apolis Gas Co., 163 Ind. 48, 71 NB 

9; Chicago Horseshoe Co.  v. 
Lewis, 156 Ind: 232, 59 NE 466; State 
v. Grant County, 153 Ind. 302, 54 NE 
809; In re Mayoralty Election, 50 
Ind. A. 35, 97 NE 1020. 

Iowa.—Horrabin v. Iowa City, 160 
Iowa 650, 130 NW 150. 142 NW 212; 
Pellett v. Fisher, 94 NW 469; Berry 
pine he Moines, 115 Iowa 44, 87 NW 

Ky.—Bailey v. Kelly, 59 SW 504, 
22 KyL 1019. 


26S 812. 
482, 72 PB 988. 


N. Y.—Luikert v. Luikert, 102 App. 
Divi 53,92 NYS) 97. 
Shields, 18 Pa. 


dy: 
107 Va. 636, 


v. Welch, 28 Mont. 


Super. 384. 
Va.—Hamer 
59 SE 400. 


v. Com., 


358 [30.J.] 


cate the judgment and dismiss *? or grant other ap- 


propriate relief.$* 


[§ 113] 2. Abstract or Moot Questions. 


Wash.—State v. Christopher, 32 
Wash. 59, 72 P.709; State v. Cum- 
mings, 27 Wash. 316, 67 P 565; Wat- 
son v. Merkle, 21 Wash. 635, 59 P 


484, 

W. Va.—Baker v. Tappan, 56 W. 
Va. 349, 49 SH 447. 

Wyo.—Foote v. Smith, 8 Wyo. 510, 
59 P 898. 

Man.—Wolfson vy. Oldfield, 22 
Man. 170, 2 DomLR 110. 

See also infra XIII 4 C. J. 

- 82. Spraggins v. Houghton, 3 Ill. 
211; Ellis v. Outler, 25 Okl. 469, 106 
P,-95%, 

[a] Case should be dismissed and 
not the appeal. McWhorter v. North- 
eut, 24 Tex. Civ. A. 22, 57 SW 904 
{writ of error refused 94 Tex. 86, 
58 SW 720]. 

83. Murphy v.. Casselman, 25 N. 
De oly ial IW v5 = Choiding™ that 
where it appeared on appeal that 
the claim in litigation had been paid 
since the ‘decision on appeal in a 
companion case, the lower court 
would be directed to enter satisfac- 
tion of the judgment appealed from). 

84. U. S.—Lewis Pub. Co. v. Wy- 
man, 228 U.S. 1610, 83 SCt: 599,757 
L. ed. 989; Wingert v. Hagerstown 
Birst) (Nat. Bank) 223°(U:¢S.670,132 
SCt 391, 56 L. ed. 605; Richardson 
v. McChesney, 218 U. S. 487, 31 SCt 
43, 54 L. ed. 1121; U. S. v. Evans, 
21370. 'S.. 297, 29 SCt 507, (58 led: 
803; Fisher v. Baker, 203 U. S. 174, 
27 SCt 135, 51.L. ed. 142, 7 AnnCas 
1018; Tennessee v. Condon, 189 U. S. 
64, 23 SCt 579, 47 L. ed. 709; Mills 
v. Green, 159 U. S. 651, 16 SCt 132, 
40 L. ed. 293; Peo. v. San Pablo, etc., 
R. Co., 149 U.S. 308, 13 SCt 876, 37 
L. ed. 747; Lisman v. Knickerbocker 
Trust Co., 211 Fed. 413, 128 CCA 85; 
Delaware, etc. R. Co. v. Lyne,, 193 
Fed. 984, 113 CCA 604 (question of 
jurisdiction); Keely v. Ophir Hill 
Cons. Min. Co., 169 Fed. 601, 95 CCA 
99; Ex p. Steele, 162 Fed. 694. : 

Ala.—Agee v. Cate, 180 Ala. 522, 
61 S 900; Pulsifer v. McDaniel, 169 
Ala. 644, 53 S 772; Campbell v. 
Shelby County, 147 Ala. 7038, 41 S 


407. 

Ark.—Mabry v. Kettering, 91 Ark. 
81, 122 SW 115; Booker v. Blythe, 
90 Ark. 165, 118 SW 401. 

Cal.—Turner v. Markham, 156 Cal. 
68, 103 P 319; Nelson v. Nelson, 153 
Cal. 124, 94 P 880; Bradley v. Voor- 
sanger, ©1438 .Calag 214.) Tél) By 103815 
Blythe’s Hst., 108 Cal. 124, 41 P 33; 
Wilson v. Chesley, 23 Cal. A. 630. 
138 P 958; Bernard v. Weaber, 23 
Gal, (AU 632," 1388 P941- 

Colo.—Bailey v. Sacred Heart Col- 
lege, 52 Colo. 116, 119 P 1067; North- 
ern Colorado Irr. Co. v. Pouppirt, 47 
Colo. 490, 108 P 23; Wilson v. Colo- 
rado Univ., 46 Colo. 100, 102 P 1088. 

D. C:—U. S.-Trust Co: v. David, 
86 App. 549; Cardoza v. Baird, 30 
App. 86; U. S. v. Georgetown Col- 
lege, 28 App. 87. 

Fla.—Barrs v. Peacock, 65 Fla. 12, 
61 S 118; Tampa Gas Co. v. Tampa, 
44 Fla. 813, 33 S 465. 

' Ida.—Porter v. Speno, 13 Ida. 600, 
92 PP 367. 

Tll.—Lesher v. Lesher, 250 Ill. 382, 
95 NE 483; Bour v. Illinois Cent. R 
Co., 176 Till. A. 185; Mammoser v. 
Chicago, 173 Ill. A. 68; Peo. v. Stev- 
ens, 152 Til. A. 118. 

Ind.—Leavell v. Doney, 104 NE 
856; Monger vy. Pavey, 178 Ind. 666, 
98 NE 625; State v. Owens, 174 Ind. 
142, 91 NE 562; State v. Noftzger, 
174 Ind. 140, 91 NE 562; Chicago, 
ete.,, R. Co. v. Indiana R. Commn., 
173 Ind. 469, 87 NE 1030, 90 NE 
1011; State v. Lyons, 173 Ind. 278, 
90 NE 72; State v. Boyd, 172 Ind. 
196, 87 NE 140; Dunn’‘vy. State, 163 
Ind. 317, 71 NE 890; State v. Indian- 
apolis Gas Co., 163 Ind. 48, 71 NE 
139; Gas Light, ete., Co. v. New Al- 
bany, 158 Ind. 268, 63 NE 458; State 
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> 
Ye 


[§§ 112-113 


it is not within the province of appellate courts to 


decide abstract, hypothetical, or moot questions, dis- 


Hence 


v. Grant County, 153 Ind. 302, 54 
NE 809; Wallace v. Indianapolis, 40 
Ind. 287; Modlin vy. Grant ,County, 
(A.) 103 NE 506; Crawfordsville 
Trust Co. v. Ramsey, (A.) 100 NE 
1049; In re Mayoralty Election, 50 
Ind. A. 35, 97 NE 1020; Pennsylvania 
Co. v. Walker, 29 Ind. A. 285, 64 NH 
473; Salem-Bedford Stone Co. 
Hobbs, 28 Ind. A. 520, 63 NE 314. 

lowa.—Graves vy. Carroll County, 
144 NW 298; Adrian State Bank v. 
Eichmeier, 143 NW 863; Horrabin v. 
Iowa City, 160 Iowa 650, 130 NW 
150, 142 NW 212; Bethany Cong. 
Church. v. Morse, 151 Iowa 121, 132 
NW 14; Bloom y. Sioux City Tract. 
Co., 148 Towa 452, 126 NW _ .909; 
Jewel Tea Co. v. Stewart, 142 Iowa 
353, 120 NW 962; Slutts v. Dana, 109 
NW 794; Yockey v. Woodbury Coun- 
ty, 130 Iowa 412, 106 NW 950; Davis 
v. Boyer, 122 Iowa 132, 97 NW 1002; 
Pellett v. Fisher, 94 NW 469; Sulli- 
van v. Garvey, 92 NW 672; Wilson v. 
Russell, 40 Iowa 697. 

Kan.—Kreitzer v. Monarch Port- 
land Cement Co., 92 Kan. 835, 141 P 
1004; Anderson y. Cloud County, 90 
Kan. 15, 132 P 996 (collecting cases). 

Ky.—Pittinger val Gratzy J Lois pksys 
401, 163 SW 203; Ballard County 
Drain. Comrs. v. Henderson, 154 Ky. 
350, 157 SW 700; Louisville v. Bel- 
knap Hardware, etc. Co. 145 Ky. 
266, 140 SW 185; King v. Tilford, 70 
SW 1064, 24 KyL 1270; McGill v. 
Bartman, 68 SW 1100. " 

La.—New Orleans v. City Debt Bd. 
of Liquidation, 118 La. 543, 43 S 157; 
State v. Henderson, 117 La. 209, 41 
S 496; Albert Mackie Grocery Co. v. 
Pratt, 114 La. 341, 38 S 250; Rauseh 
v. Barrere, 109 La. 563, 33 S 602; 
State v. Otero, 52 La. Ann. 1, 26 S 
812. 

Me.—Heald v. Payson, 110 Me. 204, 
85 A 576. 

Mass.—Wirth v. Wirth, 181 Mass. 
541, 63 NE 917; Murphy v. Boston, 
ete., R. Co., 110 Mass. 465; Capen v. 
Washington Ins. Co., 12 Cush. 517; 
Smith v. Cudworth, 24 Pick. 196. 

Mich.—Pittsburgh Plate Glass Co. 
v. Charles Klein Co., 177 Mich. 399, 
140 NW 484. 

Miss.—McDaniel v. Hurt, 88 Miss. 
769, 41 S 381. 

Mo.—State v. Bird, 253 Mo. 569, 
162 SW 119; State v. People’s Ice, 
etc., Co., 246 Mo. 168, 151 SW 101; 
Gass v. Evans, 244 Mo. 329, 149 SW 
628 (election contest); State v. Imel, 
243 Mo. 174, 147 SW 992; Trabue v. 
St. Louis United R. Co., 154 Mo. A. 
86, 133 SW 102. 

Mont.—Valadon v. Lohman, 46 
Mont. 144, 127 P 88; Reid v. Lincoln 
County, 46 Mont. 31, 125 P 429. 

Nebr.—In re Gering, 88 Nebr. 192, 
129 NW 430. 

N. H.—Atty.-Gen. v. Fogarty, 73 
N. H. 607, 62 A 219; Hazen y. Con- 
cord -R. Co., 63 N. H. 390. 

N. M.—Roswell Nursery Co. v. Mie- 
lenz,. 137 2579, 580, [cit Cye]. 

N. Y.—Woodruff v. Peo., 193 N. Y. 
560, 86 NE 562; Croker v. Sturgis, 
175, Ni&é- Yout5850)6 Tr NW: 30% ena re 
Davies, 168 N. Y. 89, 61 NE 118, 56 
LRA 855 [rev 55 App. Div. 245, 67 
NYS 492]; Horton v. Cantwell, 108 
N.. Y¥. 255,,25 NE. 546;>Peo, _v.. Troy, 
82, N.Y... 575: Hollis tvs Brooklyn 
Heights R. Co., 121 App. Div. 575, 
106 NYS 197; Matter of Brooks, 119 
App. Div. 780, 104 NYS 670; Matter 
of Woodworth, 64 Hun 522, 19 NYS 
525; Grow v. Garlock, 29 Hun 598; 
Davis v. Seaward, 85 Mise. 210, 227, 
146 NYS 981 [cit Cyc]; McComb v. 
Title Guarantee, etc., Co., 36 Misc. 
370, 73 NYS 554 [aff 70 App. Div. 
618 mem, 75 NYS 1128 mem]. 

N. C.—Moore v. Cooper Monument 
Co., 81 °SE 170; Reid v. Norfolk 
Southern R. Co., 162 N. C. 355, 78 
SE 306; Hartsoe v. Southern R. Co., 
161 N. C. 215, 76 SH 684; Gray v. 


connected from the granting of actual relief,3+ or 


James, 147 N. C. 139, 60 SE 906; 
Wikel v. Jackson County, 120 N. C. 
451, 27 SE 117. 

Okl.—Canadian Trading Co. v. 
Ralls, 142 P 1033; McCullough y. Gil- 


Erickson, 544, 1123 
Powell v. Terr., 23 Okl. 406, 100 P 
514; Hodges v. Schafer, 23 Okl. 404, 
100 P 537; Conly y. Overholser, 22 
OkI., 623; 98. BP 331s) Parker y, “Derr 
20 Okl. 851, 852, 94 P 175 [cit Cyc]; 
peteen v. Burt, 20 Okl. 509, 94 P 
o . 

Or.—Tyree v. Crystal Dist. Impr. 
Co., 64 Or. 251, 126 P 605. 

Pa.—Rockwell v. Warren County, 
34 Pa. Super. 581; Duquesne vy. Cole, 
7 Pa. Super. 474. 

R. I.—State v. Rdsenkrans, 71 A 513. 

Tenn.—Stonega Coke, ete., Co. v. 
Southern Steel Co., 123 Tenn. 428, 
131 SW 988, 31 LRANS 278; State v. 
Condon, 108 Tenn. 82, 65 SW 871, 

Tex.—Robinson vy. State, 87 Tex. 
562, 29 SW 649; Blectric Park Co. v. 
San Antonio Baseball Assoc., (Civ. 
A.) 155 SW 1189; Biggs v. Maulding, 
(Civ. A.) 147 SW 681; Texas Chan- 
Nel, etc, .Cor vinState, (Civ, Aayetod 
SW 318; Paris Electric Light, etce., 
Co. v. Martin, (Civ. A.) 31 SW 243; 


Jackson v. Daugherty, (Civ. A.) 26 
SW 1116. 
Utah.—Fitzpatrick v. Brown, 41 


Utah 139, 124 P 769. \ 

Va.—Hamer v. Com., 107 Va. 636, 
59 SE 400. ‘ 

Wash.—Vollman y. Industrial W. 
of W., 79 Wash. 192, 140 P 337; Hill- 
yard v. Spokane County, 69 Wash. 
423, 125 P 368; State v. Christopher, 
382 Wash. 59, 72. P 709; Sether v: 
Clark, 24 Wash. 16, 63 P 1106. ; 

W. Va.—Elbon v. Hamrick, 55 W. 
Va. 236, 238, 46 SH 1029 [cit Cyc]. 

Wis.—Lamoreux v. Williams, 125 
Wis. 543, 104 NW 813; Spaulding v. 
Milwaukee, etc., R. Co., 12 Wis. 607. 

Wyo.—Littleton v. Burgess, 13 
Wyo. 261, 79 P 922; Foote v. Smith, 
8 Wyo. 510, 58 P 898. 

Can.—King vy. Lynn, 19 CanCrCas 


229: 
RE Se Oldfield, 22 Man. 
‘ infra this 


170, 2 DomLR 

And see other cases 
section and §§ 115-122, and infra 
MGIL84 C2 J; 

{a] Constitutionality of proposed 
law.—The supreme court cannot de- 
termine a mere moot question as to 
whether a proposed law will be un- 
constitutional if enacted by the gen- 
ora ey or adopted by the peo- 
ple. eifer _v. Graves, 88 Oh. . 
473, 104 NE 529. . 

[ob] In agreed case.—Atty.-Gen. 
v. Fogarty, 73 N. H. 607, 62 A 219; 
Rockwell v. Warren County, 34 Pa. 
Super. 581. 

[c] Abstract questions cannot be 
certified.—Murphy v. Boston, etc., R. 
Co., 110 Mass. 465; Woodruff v. Peo., 
193 N. Y. 560, 86 NE 562 [rev 127 App. 
Div. 934 mem, 111 NYS 1150 mem]; 
In re Davies, 168 N. Y. 89, 61 NE 
118, 56 LRA 855; State v. Waggoner, 
88 Tenn. 290, 12 SW 721. Compare 
Ex p. Conrades, 185 Mo. 411, 85 
SW 160. A certified question as to 
whether the legislature can delegate 
its police power to a state board 
without violating R. I. Const. art 4 
§ 2, vesting the legislative power in 
the general assembly, cannot be con- 
sidered, since it presents a moot 
question; the only question proper 
for consideration being as to the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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§ 113] 


from the determination of which no _ practical 
And, although there are de- 


relief can follow.8® 
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cisions to the contrary, it is held in a number 


effect of actual, and not of potential, 


legislation. State v. Rosenkrans, (R. 
Te) EY BAS i“ 
[d] Test case for construction of 


statute.—Where it is apparent that 
the object of a case is not the vin- 
dication of a right but a desire to 
obtain an interpretation of a statute 
by a test case, the supreme court will 
not assume jurisdiction of the cause. 
Sennette v. St. Mary’s Parish Police 
JULY 5 L209 a. vas, DO Ove. 

fe] Want of necessary party.— 
Failure to make an innocent holder 
of county bonds a party to a suit 
to restrain the collection of taxes 
for the payment of such bonds and 
interest renders the question of right 
to restrain the collection of such tax 
a moot one which the court of appeal 
will not determine, even though de- 
fendants made no objection to such 
defect and so far as possible at- 
tempted to waive such _ objection. 
Slutts v. Dana, (Iowa) 109 NW 794. 

{f] Exclusion of testimony of in- 
competent witness.—In an action for 
injuries to a person who, on leaving 
a car, passed around the rear and 
stumbled and fell upon a parallel 
track and was struck by a car com- 
ing in the opposite direction, the 
exclusion of evidence of a general 
custom with reference to slowing 
cars when passing each other pre- 
sents a moot question, where the wit- 
ness by whom it was proposed to 
prove the custom affirmatively estab- 
lished his incompetency to testify. 
Bloom v. Sioux City Tract. Co., 148 
Iowa 452, 126 NW 909. 

[g]1 Cases not involving moot 
question.—(1) Whenever the judg- 
ment, if left unreversed, will preclude 
the party against whom it stands as 
to a fact vital to his rights, although 
the judgment, if affirmed, may not be 
directly enforceable by. reason of 
lapse of time or change of circum- 
stances pending appeal, a writ of 
error will not be dismissed as in- 
volving only a moot case. Kaufman 
v. Mastin, 66 W. Va. 99, 66 SE 92, 
25 LRANS 855. (2) An appeal from 
a judgment of the district court dis- 
missing an appeal from an order of 
a licensing board granting a permit 
to sell intoxicants does not present 


- only a moot question if heard during 


the term of the permit, unless it 
appears that the permit has been re- 
linquished by the applicant and can- 
celed by the licensing board. In re 
Gering, 88 Nebr. 192, 129 NW _ 430. 
(3) So, upon an appeal from a judg- 
ment dismissing an action to enjoin 
a street assessment, the fact that 
after such judgment plaintiff paid 
the assessment under protest to pre- 
vent a sale does not show a moot 
case, since the appeal involves the 
same questions which would be pre- 
sented in an action to recover the 
money, and the new and serious ques- 
tion is involved, as to whether the 
superior court, as a court of equity, 
in case of reversal of the judgment, 
should not order defendant to re- 
fund the money as a condition of 
being allowed to answer to the mer- 
its. United Real Est., etc., Co. v. 
Barnes, 157 Cal. 515, 108 "P 306. 
(4) And where a pretended election 
of a board of directors is void so 
that under the charter of the cor- 
poration the original directors named 
in the charter will hold until their 
successors are elected and qualify, 
the validity of the designation of the 
original directors is not a moot ques- 
tion. Lebus v. Stansifer, 154 Ky. 444, 
Topvesw. (27. (b) tt. has also been 
held that on an issue as to the law- 
fulness of an arrest, an appeal would 


be heard, although defendant had 
been discharged. Bokel, etc., Co. v. 
Costello, 22 App. (D. C.) St 66) SO) 


where there is a real controversy. 
as to whether there be two judges 


respective power in removing or ap- 
pointing court officials, a case actu- 
ally made concerning it cannot be 
treated as a moot case in an appel- 
late court, because the judges have 
agreed in advance as to the steps 
actually taken to present the issue. 
Ex p. Steele, 162 Fed. 694, 701 (where 
Jones, D. J., said: “It is universally 
understood by the bench and bar, on 
the contrary, that a moot case is one 
which seeks to get a judgment on a 
pretended controversy, when in real- 
ity there is none, or a decision in 
advance about a right before it has 
been actually asserted and contested, 
or a judgment upon some matter 
which, when rendered, for any rea- 
son, cannot haye any practical legal 
effect upon a then existing contro- 
versy. The only way a disputed right 
can ever be made the subject of 
judicial investigation is, first, to ex- 
ercise it, and then, having acted, to 
present a justiciable controversy in 
such shape that the disputed right 
can be passed upon in a judicial tri- 
bunal, which can pronounce the right 
and has the power to enforce it. 
When there is an actual, bona fide 
contest as to a legal right, an agree- 
ment to put the case, when made, by 
actual exercise of the right and re- 
sistance to it, in such shape that the 
right can be readily determined by 
the court, especially when the dis- 
pute concerns a matter of public 
moment, which should be speedily 
settled, has never been condemned by 
the courts’). (7) See also Danaldson 
v. Orchard Crude Oil Co., 6 Cal. A. 
641, 92 P 1046; American Bonding 
Con Vat eO:,) boeOOlO..il clan eo 4 
(cross assignment of errors by plain- 


tit i Harris vi. Juuxury. bruit sCo:, 
(Ga.) 82 SEH 447; Cherokee vy. Illinois 
Cent: “RY -Co., 157-lowa -73,. 13% NW: 


1053; Mutual L. Ins. Co. v. Prewitt, 
127 Ky. 399, 105 SW 463, 32 KyL 
298, 537; Central Bitulithic 
v. Highland Park, 164 Mich. 228, 129 
NW 46, AnnCas1912B T19) 
v. McWilliams, 181 Mo. A. 251, 167 
SW «1182; State v. Lincoln First 
Catholic _Church, ‘(Nebr.) 128 NW 
657; Thomas v. Van Zandt, 56 Wash. 
595,°106 P 141. 

{h}] Cases involving interests of 
public character.—(1) The case is not 
moot, where interests of a public 
character are asserted by the govern- 
ment under conditions which may be 
immediately repeated, merely because 
the particular order involved has ex- 
pired. Southern Pac. Terminal Co. 
vy. Interstate Commerce Commn., 219 
U. S- 498, 31 SCt 279, 55 L. ed. 310. 
(2) And therefore questions arising 
on the validity of an order of the 
interstate commerce commission fix- 
ing a rate do not become moot merely 


because the period for which the rate | 


is prescribed has expired, where an 
element of liability for reparation re- 
mains. Southern Pac. Co. v. Inter- 
state Commerce Commn., 219 U. S. 
433, 31 SCt 288,-55 I. ed. 288. 

[i] Where service of summons is 


set aside, and plaintiff appeals, the 
fact that, pending the appeal, de- 
fendant is personally served, does 


not render the validity of the first 
service a moot question. Venner v. 
Great Northern R. Co., 108 Minn. 
62, 121 NW 212. 

85. ass . S. v. Evans, 213 U. S. 
297, 29 SCt 507, 53 L. ed: 803; Little 
v. Bowers, 134 U. S. 547, 10 SCt 620, 
33 L. ed. 1016; San Mateo County v. 


Southermbac. mw On. Whose o.oo. 
6 SCt 317). 29 LL. ed.-589; Pelham v. 
ROSE, oO pV ellen 105, 19; I ed. 602" 


American Wood Paper Co. v. Heft, 


8 Wall. 333, 19 L. ed. 379; Griesa v. 
Mutual L. Ins. Co., 169 Fed. 509, 94 
CCA 635. And see American Book 


Co, v. Kansas, 193 U.S. 49, 24 SCt 
394, 48 L. ed. 618. 
Ala.—vU. S. Savings, 
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of a district and, if so, as to their] Leftwich, 132 Ala. 131, 31 S 474. 


of jurisdictions 
tions involved are of public importance does not 
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that the fact that the ques- 


Ariz.—Greene v. Hereford, 12 Ariz. 
85) 95 se LOS: 

Cal.—Turner v. Markham, 156 Cal. 
68, 103 P 319; Streator v. Linscott, 
153 Cal. 285, 95 P 42. 

Colo.—Denver y. Brown, 47 Colo. 
513, 108 P 971; Northern Colorado 
irr. Co. We Pouppirt, 47 Colo. 490, 108 
eee 

Fla.—Tampa Gas Co. v. Tampa, 44 
Fla. 813, 33°S 465. 

55 ay air vy. Atlanta, 131 Ga. 451, 


SE 525 

Ida.—Andrews v. Moore, 14 Ida 
465, 94 P 579. 

Ill.—Zaccone v. Halverson, 92 IIl. 
A. 661. 

Ind.—State v. Boyd, 172 Ind. 196, 
87 NE 140; Brown v. Dicus, 172 Ind. 
51, 87 NE 716; Princeton Coal, ete., 
Co. v. Gilmore, 170 Ind. 366, 83 NE 


500; State v. Indianapolis Gas Co., 
163 Ind. 48, 71 NE 139; Gas Light, 


etc., Co. v. New Albany, 158 Ind. 268, 
63 NE 458; State v. Grant County, 
153 Ind. 302, 54 NE 809; Clinton 


County v. Clark, 43 Ind. A. 499, 87 
NE 1059; Pennsylvania Co. v. Walker, 
29 Ind. A. 285, 64 NE 473. 
Iowa.—Snodgrass v. McDaniel, 144 
Iowa 674, 123 NW 336; Slutts v. 
Dana, 109 NW 1794; Davis v. Boyer, 
122 Iowa 132, 97 NW 1002; Topping 
v. Douglas, 96 NW 1085; Chicago, etci, 
i Co. v. Dey, 76 Iowa 278, 41 NW 
Kan.—Anderson y. Cloud County, 
90 Kan. 15, 132 P 996; Jenal v. Fel- 
ber, 77 Kan. 771, 95 P 403. 
La.—Xavier Realty v. Louisiana 
R., ete: Co, 115 La. 343;°39S 62sAl- 
bert. Mackie Grocery Co. v. Pratt, 
114 La. 341, 38 S 250; State v. Otero, 
52 La. Ann. 1,268 812. 
Mass.—Pinkerton v. Randolph, 200 
Mass. 24, ab NE 892; Murphy v. ’Bos- 


ton, etc., Co., 110 "Mass. 465. 

Mich 2 ethacy’ v. Angell, 148 Mich. 
1, 108 NW 1105. 

Minn.—Johnson vy. Dosland, 103 


Minn, 147, 114 NW 465. 

Miss.—McDaniel v. Hurt, 88 Miss. 
769, 41 S 381. 

Mo.—Nevits v. Moore, 221 Mo. 330, 
120 NW 43. 

Mont.—Snell v. Welch, 28 Mont. 
482, 72 P 988. : 

Nebr.—Deines v. Schwind, 89 Nebr. 
122, 130 NW 1051. 

N. H.—Hazen v. Concord R. Co., 63 
N. A! 390. 

J.—Hssex County v. Union 
Bate 44 N. J. L. 488; Reeves v. 
McCracken, 73 N. J. Eq. 729, 69 A 247. 

N. Y.—Peo. v. Squire, 110 N. Y. 666, 
18 NE 362. 

N. C.—Moore v. Cooper Monument 
Co., 81 SE 170; Smith v. Miller, 151 
N.C. 620, 66 SE 67 Wallace v. 
North Wilkesboro, st N. C. 614, 66 
SE 657; Herring v. Pugh, 125 N. C. 
437, 34 SE 538; Blake v. Askew, 16 
ING GE S2b: 

Okl.—Fisher y. Lockridge, 35 Okt. 
360, 130 P 136; In re Ballot Title, 35 
Ok, 188, 128 Pp 681; Bryan v. Sulli- 
van, 29 Ol. 686, 119 P 124; Cleveland 
Trinidad Pav. Co. v. Wood, 29 Okl. 
684, 119 P 123; Edwards v. Welch, 29 
Okl. 335, 116 P 791; Greer County 
Hlection Bd. v. Elliott, 26 Okl. 546, 
109 P 731; Albright v. Erickson, 23 
Okl. 544, 102 P 112; Powell v. Terr:., 
23 Okl. 406, 100 P 514; Burkhalter v. 
Smith, 20 Okl. 625, 95 P 241; Free- 
man v. Southern Dist. Medical Exam- 
iners, 20 Okl. 610, 95 P 229. 

S. D.—Frederic First Nat. Bank vy. 
McIlvaine, 31 S. D. 40, 139 NW 596. 


Tex._—McWhorter v. Northeut, 24 
Tex. Civ. A. 22, 57 Sw 904 [writ 
86, 58 SW 


of error den 94° Tex. 
720] 


Wash.—Hillyard v. Spokane Coun- 
ty, 69 Wash. 423; 125 P 363: Fish- 
burne v. Robinson, 49 Wash. 271, 95 
P 80; Hotel Co. v. Merchants’ Ice., 
ete., Co. 41 Wash. 620, 84 P 402; 
Sether v. Clark, 24 Wash. 16, 63 P 
1 
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change the rule.%® 


W. Va.—State v. Carter, 63 °W. Va. 
684, 60 SE 873. 

Wis.—Ledebuhr v. Wisconsin Trust 
Co.; 115 Wis. 214, 91 NW 1012. 

Ont.—In re Lilley, 19 Ont. A. 101. 
See Re Knox, 17 Ont. L. 175, 12 Ont 


WR 499. F eo 
[a] Dissolution of injunction.— 
Plaintiff in an injunction suit can 


sustain no injury, with respect to 
acts already committed, from an or- 
der dissolving the writ on bond, and 
no appeal on the theory of such in- 
jury will lie from the order. Xavier 
Realty v. Louisiana R., ete., Co., 115 
La. 3438, 39 S 6. 

[b] Other question than injunc- 
tion imvolved.—But in Central Bi- 
tulithic Pav. Co. v. Highland Park, 
164 Mich. 223, 129 NW 46, AnnCas 
1912B 719, it was held that, although 
complainant could have no relief by 
injunction, because the work, inter- 
ference with the performance of 
which under its contract with defen- 
dant it sought to have enjoined, had 
been done, yet it was entitled to a 
review of the part of the decree 
which, on defendant’s contention, de- 
termined the contract to be illegal 
and void, and restrained complainant 
from asserting it in an action at law. 


86. Colo.— Wilson _ v. Colorado 
Univ., 46 Colo. 100, 102 P 1088. And 
see Denver v. Brown, 47 Colo. 513, 


108 2-970. 

Iowa.—Chicago, etc., R. Co. v. Dey, 
76 Iowa 278, 41 NW 17. ; 

Miss.—McDaniel v. Hurt, 88 Miss. 
769, 41 S 381 (holding that, where, 
in a suit to enjoin an election, the 
court declined to hear the evidence, 
dissolved the temporary injunction, 
and denied a supersedeas, but grant- 
ed-an appeal for the purpose of set- 
tling the principles of the case, and 
the election was held, the appeal 
would not be entertained, as no ac- 
tual controversy was involved, and 
a reversal would do no good). 

Pa.—Leader Pub. Co. v. Campbell, 
48 Pa. Super. 267. 

Tenn.—State v. Waggoner, 88 Tenn. 
290, 12 SW 721. 

And see Fisher v. Baker, 203 U. 
Speli4e 2iInSCtar3s5, Sle edt 142,50 
AnnCas 1018; Hillyard yv. Spokane 
County, 69 Wash. 423, 125 P 363. 

[a] Contra.—(1) In New York, 
however, the contrary has been held 
in respect to questions arising under 
the election laws and other questions 
of public interest. Matter of Fair- 
child, 151 N. Y. 359, 45 NE 943; Mat- 
ter of Madden, 148 N. Y. 136, 42 NE 
534; Matter of Morgan, 114 Ann. Div. 
45, 99 NYS 775; Peo. v. Doe, 109 App. 
Div. 670, 96 NYS 389; Matter of Cud- 
deback, 3 App. Div. 103, 39 NYS 388. 
(2) And in other jurisdictions ap- 
peals have been entertained in a suit 
to declare tax bills void where the 
tax bills had been canceled pending 
the appeal; but the suit was being 
prosecuted in the interest of other 
property owners against whose prop- 
erty similar bills had been issued and 
who were contributing to the ex- 
penses of the suit (State v. Philips, 
97 Mo. 331, 10 SW 855, 3 LRA 476), 
(3) and in a suit to annul an order 
fixing a maximum water rate, al- 
though the period for which the rate 
was fixed had expired, as the decision 
would serve to guide the municipal 
body when again called upon to act 


in the matter (Boise City Irr., 
6tc7s (Co. ave §Clark. 138) dheds-4 1 bo 
CCA 399). (4) In North Dakota it 


has been held that, where prohibition 
proceedings are brought to restrain 
the railroad commissioners from ques- 


The appellate court may re- 
ceive proof cr take notice of- facts appearing 
outside the record for the purpose of determining 
the moot character of a question presented to it.®? 

[§ 114] 3. Fictitious Proceedings. Jor the same 
reason an appellate court will not consider a ficti- 
tious case, submitted merely for the purpose of test- 
ing the right to do a particular thing.®® 
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tioning the sufficiency of bonds given 
by grain elevators under Rev. Codes 
(1905) § 2247, and such bonds have 
expired before an appeal is heard, the 
appeal will not be ignored as a moot 
question; the real matter in contro- 
versy being the power of the com- 
mission. State v. Stutsman, 139 NW 
83. (5) And in Florida it is held 
that, although litigation may not be 
effective because of circumstances 
arising after appellate proceedings 
are taken, the appellate court does 
not lose jurisdiction, but it may be 
retained for the determination of 
questions involving the duties of pub- 
lic officials that are of general in- 
terest to the public. State v. South- 
ern el nete., 380%) 65 la. 6%, eles 
Lia v. Peacock, 65 Fla. 12, 61 


87. Mills v. Green, 159 U. S. 651, 
16 SCt 132, 40 L. ed. 293; Meyer v. 
Pritchard, 131 U. S. appendix ccix, 
23 L. ed. 961; Lisman v. Knicker- 
bocker Trust Co., 211 Fed. 413, 128 
CCA 85; Keely v. Ophir Hill Cons. 
Min. Co., 169 Fed. 601, 95 CCA 99. 
And see infra § 115. 

88. Ill—HEbert v. Beedy, 113 Ill. 
316; Peo. v. Leland, 40 Ill. 118; Sprag- 
gins v. Houghton, 3 Ill. 211; McCon- 
nell v. Shields, 2 Ill. 582. 

Ind.—Smith v. Junction R. Co., 29 


Ind. 546 
Ky.—Ludlow v. Murphy, 105 SW 
Aldrich, 141 


887, 32 KyL 399. 

Mass.—Lincoln | v. 
Mass. 342, 5 NE 517; Smith v. Cud- 
worth, 24 Pick. 196. 

Miss.—Port Gibson Bank vy. Dick- 
son, 4 Sm. & M. 689. 
aoe C.—Blake v. Askew, 76 N. C. 

Okl.—Muscogee Gas, ete, Co. v. 
Haskell, 38 Okl. 358, 132 P 1098. 

Pa.—Berks County v. Jones, 21 Pa. 
413; Rockwell v. Warren County, 34 
Pa. Super. 581. But see Hallowell’s 
App:., 20 Pa. 215. 

See also Fletcher _v. Peck, 6 
Cranch (U. S:) 87, 3 L. ed. 162. 

fa] An amicable or friendly suit 
(1) cannot be appealed unless there 
is a real dispute. Duquesne v. Cole, 
7 Pa. Super. 474. (2) But the mere 
fact that a suit is.a friendly one will 
not of necessity render it a moot 
case, such a case being one which 
seeks to determine an abstract ques- 
tion which does not rest upon exist- 
ing facts or rights. State v. Lincoln 
First Catholic Church, (Nebr.) 128 
NW 657. (3) Instituting and con- 
ducting proceedings in an amicable 
way with the view to speeding the 
decision of a controversy involving 
real parties and interests is not of- 
fensive to legal policy or principle. 
BEERS ES v. State, 124 Ala. 97, 26 S 


[b] Proof that the action is not 
feigned will be required when the 
court has reason to believe that the 
case is a fictitious one. Peo. v. Le- 
land, 40 Ill. 118; Spraggins v. 
Houghton, 3 Ill. 211; McConnell vy. 
Shields, 2 Ill. 582. 

[c] When the appeal was taken 
to have the judgment affirmed, (1) 
it will be dismissed as presenting no 
actual controversy. Davies v. Brooks, 
212 Ill. 566, 72 NE 724. (2) But when 
a stipulation for an affirmance is 
signed by the parties themselves 
without the knowledge or consent of 
counsel it will be treated as invalid. 
pace ct v. Cole, 81 Mich. 440, 45 NW 


[d] Collusive case.— When the 
case has been collusively conducted, 
as by the payment of counsel on both 
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[§ 115] 4. When Decision of Question Has Been 
Rendered Ineffective or Unnecessary—a. In General. — 
On the same principle the general rule is well set- 
tled that if, pending an appeal, an event occurs 
which renders it impossible for the appellate court 
to grant any relief, or renders a decision unneces- 
sary, the appeal will be dismissed.*® 
currence of such event may be shown by extrinsic 


And the oc- 


sides by one of the parties, an ap- 
peal will be dismissed. Gardner v. 


Goodyear Dental Vuleanite Co., 131 
U. S. appendix. ciii;,.21y Eigeds 149° 
See also Parker v. State, 132 Ind. 


419, 31 NE 1114. 

[e] Appeal not collusive. — In 
Moore v. Sharp, 93 Ark. 39,125 SW 
661, a suit was begun and prose- 
cuted in the lower court in good 
faith to determine the title to a cer- 
tain tract of land. Appellees had a 
suit involving the same question 
with reference to a large body of 
lands, pending in the United States 
court of appeals. Appellant made an 
arrangement with appellees’ counsel 
to have the latter file an abstract of 
the record and brief for him, with 
the hope that counsel for the side 
opposing appellees in the federal 
court would appear in the state court 
and present the argument in favor 
of appellant’s side of the contro- 
versy, and such counsel did appear 
and file a brief presenting appel- 
lant’s side of the case. It was held 
that the appeal would not be dis- 
missed as being collusive. 

89. U. S.—Lewis Pub. Co. v. Wy- 
man, 228 U. S. 610, 32 SCt. 599, 57 
L. ed. 989; Gulf, etc., R. Co. v. Den- 
nis, 224 U. S. 508, 32 SCt 542, 56 Ti. 
ed. 860; Wingert v. Hagerstown 
Hirst Nat@ Bank, (223 (US 5)6i0s0ee 
SCt 391, 56 L. ed. 605; U. S. v. Evans, 
2139S. 29055 29 /SCt. 50%, Sauls ede 
803; Security Mut. L. Ins. Co. v. 
Prewitt, 200 U. S. 446, 26 SCt 314, 
50 L. ed. 545; Selden v. Montague, 
194 U. S. 1538, 24 SCt 613, 48 “L. ed. 
915; Jones v. Montague, 194 U. S. 
147, 24 SCt 611, 48 L. ed. 913; Mills 
Vv. Green, 11590 U. S.. 651) 16 SCtars2. 
40 L. ed. 293; Meyer v. Pritchard, 
i315U4 SS) vappendix: ‘ccix; 1230 Tan eds 
961 easinam. Vail rust. Co.,9 2ilaneds 
413; Lewis Pub. Co. v. Wyman, 182 
Hed. 13,.104:CCA. 453 [aff 228 U2 ‘Ss. 
610, 33 SCt 599, 57 L. ed. 989]; Leber 
V., Usess puq0e Bed. 881)" 96 "CCAT bie 
Keeley v. Ophir Hill Cons. Min. Co., 
169 Fed. 601, 95 CCA 99; Goldstein 
ig nna 123 Fed. 399, 59° CCA 


Ala.—Montgomery County v. Mont~ 
REE AR Tract. Co., 140 “Ala. 4580 537 

Cal.—Wright v. Los Angeles Bd. 
of Public Works, 163 Cal. 328, 125 
P 3538; Bernard v. Weaher, 23 Cal. 
Ay 532) 138 iP 3941. 

Colo.—Hawthorne v. Hendrie, etc., 
Mfgz., etc., Co., 50 Colo. 342, 116 P 122. 

D. C.—Fiske v. Comrs., 38 App. 
120; Cardoza v. Baird, 30 App. 86. 

Fla.—Barrs v. Peacock, 65 Fla. 12, 
61 S 118; Tampa Gas Co. v. Tampa, 
44 Fla. 813, 33 S 465; State v. Mar- 
tin, 44 Fla, 175, 32 S 926; Alabama 
oe ee v. Bowden, 44 Fla. 163, 31 
Ga.—Kirtland v. Macon, 62 Ga. 747. 

Ida.—Wallace v. Deane, 8 Ida. 344, 
69 P 62. 

Ind.—Leavell v. Doney, 104 NH 
856; Dunn v. State, 163 Ind. 317, 71 
NE 890; State v. Indianapolis Gas 
Co., 163 Ind. 48, 71 NE 139 (re- 
ferred to infra note 90); Modlin vy. 
Grant County, (A.) 103 NE 506. 

Iowa.—Horrabin v. Iowa City, 160 
Iowa 650, 130 NW 150, 142 NW 212; 
Arnold v. Wapello County, 154 Iowa 
111, 1384 NW 546. 

Kan.—Anderson vy. Cloud County, 
90> Kann 155.2132. P 2996s e Jenolan 
Felber, 77 Kan. 771, 95 P 403. 

Ky.—King v. Tilford, 70 SW 1064, 
24 KyL 1270; McGill v. Bartman, 68 
SW 1100. 

La.—State v. Rogers, 117 La. 155, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 115-116] 


ter of judicial notice.®° 


[§ 116] b. By Act of Parties. Such a condition 


41 S 477; In re Jones, 117 La. 106, 
41 S 481; Albert Mackie Grocery Co. 
Ve brat, Li4 Wa, 8415938 9S 250; In 
re Wilds, 6 Rob. 31. 

Mass.—Pinkerton v. Randolph, 200 
Mass. 24, 85 NE 892. 

Miss. —Kemper County v. Neville, 
95 Miss. 56, 48 S 727. 

Mo.—State v. Imel, 243 Mo. 174, 
147 SW 992; Hicks v. St. Louis, 234 
Mo. 647, 138 SW 342. 


Mont.—In re Black, 32 Mont. 51, 
09) P5654. 
Nev.—Wedekind v. Bell, 26 Nev. 


395, 69 P 612, 99 AmSR 704. 
N. Y.—Croker v. Sturgis, 175 N. Y. 
158, 67 NE 307 [dism app 78 App. 


Div. 184, 79 NYS 640]; In re Man- 
ning, AIS OLNINT lve 446, 34 NE 931; 
Lambert v. Snow, 2 Hilt. 501, 9 Abb 


Pri91,'17 HowPr 517. 
N. G—Moore v. Cooper Monument 
Co., 81 SE 170; Vance County v. Gill, 
126 N. C. 86, 35 SE 228; Herring v. 
Pugh, 125 N.C. 437, 34 SE 538; Col- 
vard v. Graham County, 95 N. C. 515; 
Kidd vy. Morrison, 62 N. C. 31. 
Okl.—Ellis vy. Outler, 25 Okl. 469, 
2060 P "95t 
Pa.—Leader Pub. Co. v. Campbell, 
48 Pa. Super. 267; Com. v. Cairns, 
43) Pa, “Supers 265;.° 266: [cit ‘Cyce]; 
Duquesne v. Cole, 7 Pa. Super. 474. 
C.—Cantwell v. Williams, 35 S. 


S. 
- C. 602, 603, 14 SE 549. 


Tex.—Robinson _v. State, 87 Tex. 
562, 29 SW 649; Gordon v. State, 47 
Tex. 208; Biggs v. Maulding, (Civ. 
A.) 147 SW 681; Bell v. Judson, 
(Civ. A.) 141 SW 306; Jackson v. 
Daugherty, (Civ. A.) 26 SW _ 1116. 

Wash.—s v. Christopher, 32 
Wash. 59, 72 P 709; Watson v. Merkle, 
21 Wash. 635, 59 P 484; State v. 
Prosser, 16 Wash. 608, 48 P 262. 

W. Va.—Elbon v. Hamrick, 557 W. 
Va. 236, 238, 46 SE 1029 [eit Cyc 
ae Lambert, 52 W. Va. 248, 43 
SE 1 

Man.—Wolfson v. Oldfield, 22 Man. 
170, 2 DomLR 110. 

Ont.—Re North York Provincial 
Election, 10 Ont. L. 93, 5 OntWR 478. 
And see cases infra XIII 4 C. J. 
[a] Applications of rule.— (1) 
Thus it has been held in New York 
that an order of the appellate divi- 
sion of the supreme court reversing 
an order of the special term direct- 
ing the issue of a peremptory writ 
of mandamus requiring reinstatement 
of a public officer who has been re- 
moved cannot be reviewed by the 
eourt of appeals where, since the 
proceeding -for a mandamus was 
brought, such officer has been re- 
moved from office upon charges pre- 
ferred according to law, and has been 
paid his salary up to the time of 


such removal, the only matter then 
involved being the costs. mere 
Croker, 175 N. Y. 158, 67 NE 307 


[dism app 78 App. Div. 184, 79 NYS 
640]. (2) On the same principle an 
appeal from the denial of an appli- 
cation for mandate to compel county 
commissioners to canvass the returns 
of an election for road supervisor 
will be dismissed, where the votes 
were canvassed and applicant de- 
elared elected before the denial of 
application. State v. Christopher, 32 
Wash. 59, 72 P 709. See also ‘Selden 
v. Montague, 194 U. S. 153, 24 SCt 
613, 48 L. ed. 915; Jones v. Mon- 
tague, 194 U. S. 147, 24 SCt 611, 48 
L. ed. 913 (both holding that the ‘dis- 
missal of a petition for a writ of 
prohibition to prevent the canvass 
of the votes cast ata congressional 
election cannot be reviewed in the 
federal supreme court after the can- 
vass has been made, and certificates 
of election have been issued, and the 
house of representatives has admitted 
the parties holding the certificates 
to seats in that body). (3) And 
where, pending an appeal from an 
order compelling the mayor and coun- 
cil of a city to remove an obstruction 


evidence, or noticed by the court where it is a mat- 
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may arise by the act of the appellant or plaintiff 


in error himself,®! or of the appellee or defendant 


placed across an alleged alley by a 
property owner claiming the \alley 
as a part of her lot, the property is 
sold to a person who voluntarily re- 
moves the obstruction, the appeal 
presents only a moot question, and 
should be dismissed. Dunn v. State, 
163 Ind: 217, 71 NE 890. (4) Where, 
pending an appeal from a decree dis- 
missing a bill in equity by a school 
teacher against the members of the 
board of education to enjoin them 
from claiming to be members of the 
board, and from undertaking to try 
complainant on charges preferred 
against him, defendants proceeded 
to try complainant, found him guilty 
and removed him from office, the ap- 


peal was dismissed as _ involving 
merely a moot question. Cardoza v. 
Baird, 30 App. (D. C.) 86. (5) And 


an issue of county bonds for the es- 
tablishment of a highway system in- 
cluding the building of a bridge over 
navigable waters will not be declared 
invalid because, at the time of the 
election, permission from congress to 
erect the bridge had not been ob- 
tained, the permission having been 
obtained pending the appeal. Reid 
v. Lincoln County, 46 Mont. 31, 125 
P 429. And see other illustrations 
in the sections following. 

[b] Where rights of parties have 
ceased to exist see also Singer Mfg. 
Co. v. Wright, 141 U. S. 696, 12 SCt 
103, 35 L. ed. 906; American Wood 
Paper’ Con “vi Heft, S swallt 1604S!) 
333, 19 L. ed. 379; Chamberlain v. 
Cleveland, 1 Black (U. S.) 419, 17 
L. ed. 93; Hunter v. Dickinson, 3 
Colo. A. 372, 33 P 932; Stephens v. 
Stephens, 51 Ind. 542; Lindsey v. 
Kerr, (lowa) 97 NW 1000; Chicago, 
ete., R. Co. v. Dey, 76 Iowa 278, 41 
NW 17; West v. Fitzgerald, 72 Iowa 
306, 33 NW 688; Witmore vy. Burgan, 
70 Iowa 161,.30 NW 391; Cutcomp v. 
Utt, 60 Iowa 156, 14 NW 214; State 
v. Waterloo Saw. Bank, 39 Iowa 706; 
Palmer vy. Day, 5 Rob. Seean 182; 
Hasty v. Funderburk, 89 N. C. 93: 
Kidd v. Morrison, 62 N. C. 
v. Goughenour, 37 Tex. Civ. A. 
84 SW 1091; Hice v. Orr, 16 Wash. 
163, 47 P 494; State v. Wickersham, 
16 Wash. 161% 47 P 421; Ratliff v. 
Patton, 37 W. Va. 197, 16 SH 464; 
and other cases more. specifically 
cited in the following sections. 

{[c] Suspension of attorney.—An 
order of a court suspending an at- 
torney from the right to practice 
therein for a stated time will not be 
reviewed by an appellate court in 
proceedings not instituted until after 
the term of suspension has expired. 
Peper v. U. S., 170 Fed. 881, 96 CCA 


{d] Power to order disinterment 
of body.—And it has been held that 
the power of a federal court to grant 
an order for the disinterment of the 
body of an assured, in order that an 
autopsy might be held thereon for 
purposes of discovery, would not be 
reviewed after such disinterment and 
autopsy, the question being then 
largely academic. Griesa v. Mutual 
L. Ins. Co., 169 Fed. 509. 

[e] Removal of subject matter 
from jurisdiction of court.—The fact 
that the subject matter of the suit 
has been removed from the jurisdic- 
tion of the court will not authorize 
a dismissal of the appeal when the 
controversy remains. Livesley  v. 
Johnston, 45 Or. 30. 76 P 13, 946, 106 
AmSR 647, 65 LRA 783 (holding 
that, in a suit to require the specific 
enforcement of a contract for the 
sale of hops, in which a temporary 
injunction restraining defendants 
from selling or disposing of the hops 
or removing them until the final dis- 
position of the suit was asked and 
granted, the subsequent disposition 
of the hops and shipment thereof be- 
yond the jurisdiction of the court 
afforded no ground for dismissing an 


in error, as where, pending the appeal, he does, or 


appeal from a decree sustaining a de- 
murrer to the complaint and dissoly- 
ing the injunction). 

Questions of public interest ine 
volved see supra § 113. 

90. Mills v. Green, 159 U. S. 651, 
16 SCt 132, 40 L. ed. 293; Meyer v. 
Pritchard, 131 U. S. appendix ccix, 
23 L. ed. 961; Lisman v, Knicker- 
bocker Trust Co., 211 Fed. 413, 128 
CCA 85; Keely v. Ophir Hill Cons. 
Min. Co., 169 Fed: 601, 95 CCA 99. 
In State v. Indianapolis Gas Co., 163 
Ind. 48, TL NE 139, it was held that 
on appeal by the relator in a manda- 
mus proceeding to compel a gas com- 
pany to sink wells in territory con- 
trolled by the company to obtain 
gas for heating purposes the supreme 
court would take judicial notice of 


the matter of common knowledge 
that gas no longer existed in such 
heating purposes, and would there- 
fore dismiss the appeal on _ the 
the commencement of the suit, be- 
come a moot one. 
But, where the refusal of an injunc- 
tion to restrain the making of a deed 
of error, it was held that the writ 
would not be dismissed on a sugges- 
ed merely by affidavit that the deed 
had been executed and delivered after 
land v. Macon, 62 Ga. 747. 

91. U. S.—Lewis Pub. Co. v. Wy- 

33 SCt 599, 57 

L. ed. 989; Singer Mfg. Co. v. Wright, 
141 U. S. 696, 12 SCt 1038, 35 L. ed 
10 SCt 620, 338 L. ed. 1016. 

Ark.—Booker v. Blythe, 90 Ark. 

Colo.—Denver v. Brown, 47 Colo. 
B13 MOss PT ON te 

Ga.—Burnett v. Fouché, 79 Ga. 377, 
4 SE 900. 
Simpson, 163 Ind. 10, 71 NE 131s 
Wallace v. Indianapolis, 40 Ind. 287. 
843, 70 P 885. 

La.—Albert Mackie Grocery Co. v. 

Mont.—State v. Napton, 10 Mont. 
369, 25 P 1045. 

Irwin, 14 Nebr. 

419, 16 NW 436. 
5438, 838 NYS 787 (holding that if the 
appellant, by his own act, has de- 
be gained by a reversal, his appeal 
ae be dismissed). 
C. 404, 17 SEH 149; Pritchard v. Bax- 
ter, 108 N. C. 129, 12.SE 906. 
Or. 54, 113 P 54. 

Pa—-Leader Pub. Co. v. Campbell, 

Wyo.—Foote v. Smith, 8 Wyo. 510, 
58 P 898 
rule has been applied, for example, 
(1) where, pending the appeal or 
appellant obeyed the commands of 
the writ after having appealed from 
ton, 10 Mont. 369, 25 P 1045; Peo. v. 
Cohoes Bd. of Hducation, 11 NYS 
Or. 54, 113 P 54); (2) where appel- 
lant, on appeal from a judgment dis- 
sure proceeding, commenced another 
suit (Hoskins v. MeGirl, 12 Mont. 
dent defendant gave general notice 
of appearance in an action after ap- 
motion to set aside personal service 
of summons on the ground that he 


territory in sufficient quantities for 
ground that the question had, since 

[a] Mere affidavit of counsel.— 
was sought to be reviewed on writ 
tion of defendant’s counsel, support- 
the writ of error was brought. Kirt- 
man, 228 U. S. 610, 

906; Little v. Bowers, 134 U.S. 547, 
165, 118 SW 401. 

D. C.—Fiske v. Comrs., 38 App. 120. 

Ind.—Mutual Ben. L. Ins. Co. v. 

Kan.—Crouse v. Nixon, 65 Kan. 
Pratt, 114 La. 341, 38 S 250. 

Nebr.—Panko v. 

N. Y.—Woodruff v. Austin, 16 Mise. 
prived himself of any advantage to 

C.—Russell v. Campbell, 112 N. 

Or.—Eilers Piano House v. Pick, 58 
48 Pa. Super. 267. 

[a] Applications of rule.—This 
after suing out of a writ of error, 
the order granting it (State v. Nap- 
296; Hilers Piano House v. Pick, 58 
missing without prejudice a foreclo- 
246, 29 P 1120); (3) where nonresi- 
pealing from the order denying his 
was attending as a witness in the 
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relinquishes the right to do, some act in respect to 
which the appeal was taken;°? or of both parties, 
as where the case is settled or compromised, the 
judgment or decree voluntarily paid or satisfied, 


and in other like eases. 


state (Woodruff v. Austin, 16 Misc. 
543, 38 NYS 787); (4) where plain- 
tiff in error in ejectment recognized 
defendant’s title by taking a convey- 
ance from him of the premises in 
controversy (Panko v. Irwin, 14 Nebr. 
419, 16 NW 436); (5) where taxes, 
the collection of which was sought 
to be enjoined, were paid (Singer 
Mfg. Co. v. Wright, 141 U. S. 696, 
12;)SCt, 108,935, Ll. ;ed. 906; Little -v. 
Bowers, 134 U. S. 547, 10 SCt 620, 33 
L. ed. 1016; Tomboy Gold-Mines Co. 
v. Brown, 74 Fed. 12, 20 CCA 264; 
Wallace v. Indianapolis, 40 Ind. 287); 
(6) where the action was dismissed 
in the lower court (Burnett. v. 
Fouché, 79 Ga. 377, 4 SE 900; Rus- 
sell v. Campbell, 112 N. C. 404, 17 
SH 149; Pritchard v. Baxter, 108 N. 
C. 129, 12 SE 906; Foote v. Smith, 8 
Wyo. 510, 58 P 898, holding that, 
where, pending decision by the su- 
preme court of questions reserved by 
the trial court, arising on the hear- 
ing of a demurrer to the petition, 
plaintiff dismisses, the former court 
will discontinue further considera- 
tion). (7) So, where defendant, 
whose lumber was attached under 
writs issued by a justice, sold it be- 
fore trial of the case on appeal to 
the circuit court, without obtaining 
an order releasing it, it was held 
that the issue as to the attachment 
became a moot question, which would 
not be considered by the supreme 
eourt on appeal. Booker y. Blythe, 
90 Ark. 165, 118 SW 401. (8) The 
rule that the existence of an actual 
controversy is an essential requisite 
to appellate jurisdiction applies to 
an appeal from an order awarding 
a writ of mandamus to compel the 
publication of the mercantile license 
list for the current year, where it 
appears that the list was published 
as commanded before the appeal was 
heard. Leader Pub. Co. v. Campbell, 
48 Pa. Super. 267. 

.f{b] Rule not applicable—(1) But 
in Beatty v. Coble, 142 Ind. 329, 41 
NE 590, it was held that the fact 
that, pending an appeal from a judg- 
ment for defendant in an action to 
enjoin him from practicing medicine 
in a specified territory under a cove- 
nant not to practice therein, appel- 
lant moved to another city was no 
ground ‘for dismissing the appeal, 
where it appeared that the two cities 
were in neighboring counties, and 
that appellant retained his practice 
in the former city. (2) And in State 
vy. .Sunset Tel., ete., Co. 30 Wash. 
676, 71 P 198, it was held, where a 
writ of mandamus was issued against 
a telephone company to compel it 
to issue a directory of its sub- 
scribers, and distribute the same “on 
or about April 15, 1902,” and defen- 
dant appealed and filed both super- 
sedeas and appeal bonds, the fact 
that before the hearing of the cause 
on appeal an affidavit was filed show- 
ing that on April 15, 1902, defendant 
did distribute a telephone directory 
among its subscribers, which was 
published by it in the _ ordinary 
course of its business, without in- 
tending to comply with the order of 
the court, did not require a dismis- 
sal of the appeal on the ground that 
no controversy between the parties 
rémained. (3) It has also been held 
that an order denying an injunction 
pendente lite to restrain a _ lessee 
from interfering with alterations by 
a sublessee will be reviewed, al- 
though the alterations have been 
made pending appeal. Moses v. Salo- 
135 NYS 


mon, 150 App. Div. 563, 
408. 
{c] Amendment of pleading.—A 


court on appeal will not review the 
action of the lower court in sustain- 
ing an exception to a petition, where 
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(§ 116 — 


Offer to consent to new trial. The fact that after 
judgment was entered plaintiff served notice on de- 
fendant that he would consent to a new trial does 
not deprive defendant of the right to be heard on 


appeal and to have the judgment reversed and a 


it was superseded by an amended pe- 
tition upon which the cause was 
tried. Briggs vy. Maulding, (Tex. Civ. 
A.) 147 SW 681. 

Waiver or estoppel see infra § 533 
et seq. 

92. U. S.—Lewis Pub. Co. v. Wy- 
man, 182 Fed. 13, 104 CCA 453 [aff 
228 U.S. 610, 33 SCt 599, 57 L. ed. 
989]; Goldstein v. Behrends, 123 Fed. 
399, 169 (CCAS 203: 

“Ark.—Mabry vy. Kettering, 91 Ark. 
81,122 SW 115. 

Colo.—Denver 47 Colo. 
51374008 BaF. 
toes C.—Cardoza v. Baird, 30 App. 

Ind.—Ogborne v. 178 
Ind. 161, 98 NE 869. 

Iowa.—Sullivan vy. Garvey, 92 NW 
672; Chicago, ete, tRi (Cos van Dey; 
76 Iowa 278, 41 NW 17; Wilson v. 
Russell, 40 lowa 697. 

ET RA es vy. Thompson, 128 SW 
Mass.—Pinkerton vy. Randolph, 200 
Mass. 24, 85 NE 892. 

Mo.—In re Hutton, 92 Mo. A. 132. 

N. Y.—Commercial Union Ins. Co. 
v. Smith, 16 NYS 114 [app dism 2 
NYS 296]. 

N. C.—Moore v. Cooper Monument 
Co., 81 SE 170; Russell v. Campbell, 
112 N. C. 404, 17 SE 149. 

Pa.—Hallowell’s App., 20 Pa. 215. 

S. C.—Wallingford y. Benson, 17 
SL ICHDOAF 

Wis.—Spaulding y. Milwaukee, etc., 
R. Co., 12 Wis. 607. 

Wyo.—Foote v. Smith, 8 Wyo. 510, 
58 P 898. 

[a] Applications of rule.—This 
rule has been applied, for example, 
(1) where, pending appeal, appellee 
discontinued or dismissed the suit 
below (Chicago, ete., R. Co. v. Dey, 
76 Iowa 278, 41 NW, 17; Spaulding 
v. Milwaukee, etc., R. Co., 12 Wis. 
607); (2) where appellee discontin- 
ued the use of a name sought to be 
enjoined (Commercial Union Ins. Co. 
v. Smith, 16 NYS 1214 faff 2 NYS 
296]); (8) where an executor, the 
appellee, was discharged by the court 
below upon his own petition, appel- 
lant having appealed from an order 
refusing to remove the executor 
(Hallowell’s App., 20 Pa. 215); (4) 
where remittitur of record was en- 
tered of the amount claimed by ap- 
pellant to be excessive (Wilson v. 
Russell, 40 Iowa 697); (5) where 
restitution was made by appellee of 
the property in controversy (Russell 
v. Campbell, 112 N. C. 404, 17 SE 149, 
and compare Morgan v. Griffin, 6 Ill. 
565, where an appeal, taken on a 
trial of the right of property before 
the sheriff, was properly dismissed 
on motion, founded on an uncontra- 
dicted affidavit of the sheriff that the 
property in question had been sold 
with the assent of the claimant, and 
that the proceeds thereof remained 
in the sheriff’s hands subjeet to the 
order of the claimant). (6) So where 
plaintiffs prayed only that defendants 
be restrained from developing cer- 
tain photographic plates and from 
publishing or using the photographs, 
and in their brief on appeal admitted 
that this had been done, it was held 
that the case presented a moot ques- 
tion, which would not be determined. 
Mabry v. Kettering, 91 Ark. 81, 122 
Sw ‘115. (7) And where, pending 
suit to restrain future trespasses by 
officers and agents of a municipality 
on a strip of land intended for’ a 
street and to recover damages for 
the cutting of trees and shrubs there- 
on, the street was legally laid out, it 
was held that the only questions re- 
viewable on appeal were the measure 
of plaintiff's damages before filing 
the bill and the extent to which any 
of the defendants were answerable. 


v. Brown, 


Newcastle, 


Pinkerton v. Randolph, 200 Mass. 24, 
85 NE 892. (8) And where a monu- 
ment, the erection of which plaintiff 
sought to enjoin, had been erected 
since the ruling dissolving the re- 
straining order, it was held that an 
appeal would not be entertained to 
determine the correctness of the rul- 
ing. Moore v. Cooper Monument Co., 
(N. C.) 81 SE 170. (9) Release pend- 
ing appeal from refusal of writ of 
habeas corpus. Com. v. Cairns, 48 
Pa. Super. 265, 266 [cit Cyc]. 

[b] When rule not applicable.— 
But the right to a review of the re- 
fusal of an injunction is not neces- 
sarily defeated by a performance 
of the act sought to be enjoined pend- 
ing appeal, for the court may order 
a restoration of the original status 
if the nature of the case is such 
that the order can be made effective. 
paiewicls v. Lowe, 80 Kan. 769, 104 


[c] Suit to enjoin removal of 
bridge.—-Where, before appeal from 
an order sustaining a demurrer in a 
proceeding to enjoin the removal of 
a bridge, the bridge is removed, the 
abstract question of law involved 
will not be reviewed. Anderson v. 
Cloud County, 90 Kan. 15, 132 P 996. 

[d] After appeal from removal of 
tutrix, if the minor marries, thereby 
emancipating herself, the appeal, be- 
ing thus without an object, will be 


dismissed. Matter of Wilds, 6 Rob. 
(La.) 31. 
[e] Amendment of pleading. — 


Where a complaint is amended, it 
takes the place of the original eom- 
plaint, and the action of the trial 
court in overruling a demurrer to 
the original complaint becomes of 
no consequence, and cannot be al- 
leged as error on appeal. Andrews 
v. Moore, 14 Ida. 465, 94 P 579. 

{f] Voluntary delivery of office to 
relator (the appellant).—State  v. 
Boyd, 172 Ind. 196, 87 NE 140. 

93. U. S.—Buck’s Stove, ete, Co. 
v. American Federation of Labor, 
bye UgS58h, Shy SCte47 2.5 onkameas 


345. 

ae er eae v. 140 P 
Tll.—Zaccone vy. Halverson, 92 Tl. 

A. 661 


Mont.—In re Black, 32 Mont. 51, 
TSR bes 

Nev.—Wedekind v. Bell, 26 Nev. 
395, 69 P 612, 99 AmSR 704. 

Tex.—Bell v. Judson, (Civ. A.) 141 
SW_ 306. 

W. Va.—Baker v. Tappan, 56 W. 
Va. 349, 49 SE 447. 

And see other cases infra § 550. 

[a] Case settled or compromised 
below.—(1) Buck’s Stove, etc., Co. v. 
American Federation of Labor, 219 
U. S. 581, 31 SCt 472, 55 L. ed. 345; 
Victor Talking Mach. Co. v. Ameri- 
ean Graphophone Co., 191 Fed. 1007, 
111 CCA 675; Nichols y. Katres, 
(Colo.) 140 P 792; Morgan y. Griffin, 
6 Ill. 565; Bethany Cong. Church v. 
Morse, 151 Iowa 521, 132 NW 14: Hor- 
rabin ve Iowa City, (Iowa) 130 NW 
150; Louisville v. Belknap Hardware, 
etce., Co., 145 Ky. 266, 140 SW i85; 
Nevius v. Moore, 221 Mo. 330, 120 
NW 43; Wedekind vy. Bell, 26 Nev. 
395, 69 P 612, 99 AmSR 704; Baker 
v. Tappan, 56 W. Va. 349, 49 SE 447; 
Wolfson v. Oldfield, 22 Man. 170, 2 
DomLR 110. (2) Where, on appeal 
in a forcible entry and detainer suit, 
it appeared that after the suit was 
begun and shortly before the trial 
defendant sold out the rented prem- 
ises, and plaintiff accepted the pur- 
chaser as tenant and made a new lease 
to him, it was held that plaintiff in 
error’s points would not be considered. 
Zaccone v. Halverson, 92 Ill. A. 661. 
(3) The mere fact that plaintiff has 
been sued on a bond given by him to 


Katres, 


For later cases, developmentzg and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 116-117], 


new trial granted for errors of law in the trial 
court, as the parties themselves cannot control the 


granting of a new trial.®* 
[§ 117] 


c. By Act of Court. This condition may 
arise from the act of the court a qua, as where, 


APPEAL AND ERROR 


necessary.?° 


pending the appeal, some judgment or order ren- 


secure a temporary restraining order 
does not entitle him to a review on 
appeal from the judgment of dis- 
missal, to determine his liability on 
the bond, when the controversy has 
been settled. Bethany Cong. Church 
v. Morse, 151 Iowa 521, 132 NW 14. 

[b] Judgment or decree voluntar- 
ily paid or satisfied.—Charies v. U. 
S., 183 Fed. 566, 106 CCA 112 (judg- 
ment or decree freely executed and 
costs voluntarily paid); Denver v. 
Brown, 47 Colo. 513, 108 P 971; Mu- 
tual Ben. L. Ins. Co. v. Simpson, 163 
Ind. 10, 71 NE 131 (payment of judg- 
ment, although for the accommoda- 
tion of the appellee and under an 
agreement that acceptance of the 
payment should not affect appellant’s 
rights on appeal); Clinton County v. 
Clark, 43 Ind. A. 499, 87 NE 1059; 
In re Black, 32 Mont. HINTON 554 
(holding that, where, after an appeal 
by the distributees of a decedent’s 
estate from a decree making distri- 
bution, but before the appeal was 
heard, the appellants executed re- 
ceipts for their awards under the de- 
cree, and it was satisfied and the 
administrator discharged, the receipts 
reciting thati they were not intended 
to cover any money or property re- 
ferred to in the decree not yet dis- 
covered, thus implying that the ex- 
ception was the only reservation 
made by the appellants as to the 
liability of the administrator, the 
supreme court was thereby deprived 
of jurisdiction); Snell v. Welch, 28 
Mont. 482, 72 P 988 (holding that, 
where, after the service of an order 
made in a suit, restraining defen- 
dants from awarding any contracts 
under a legislative act, defendants 
awarded contracts in a manner satis- 
factory to plaintiff in the suit, the 
appeal by defendants from the order 
conferred no jurisdiction on the su- 
preme court). See also infra § 550. 

[c] Payment of costs by codefen- 
dant.—A party is not entitled to re- 
quire the supreme court to pass on 
the propriety of a judgment for costs 
where a codefendant has paid the 
costs. Arnold v. Wapello County, 154 
Iowa 111, 134 NW 546. Compare 
infra §§ 551, 552 et seq. 

[ad] Release of judgment.—Where, 
pending an appeal from a judgment 
recovered in an action by a stock- 
holder on behalf of a corporation 
against certain directors, the judg- 
ment was released by authority of 
all the stockholders and directors, 
the appeal presents only a moot 
question, and should be dismissed. 
Princeton Coal, etce., Co. v. Gilmore, 
170 Ind. 366. 83 NE 500. 

Interest of litigants ceasing to be 
adverse see infra § 120. 

Waiver or estoppel see infra § 533 
et seq. 


Kenney v. Seaboard Air Line 


R. Co., 165 N.’C. 99, 80 SE 1078. 
95. U. S.—U. S. v. Evans, 213 U. 
Si7o97,. 29" SCt 507, 158° Lie’ ed: 803 


(appeal by United States in criminal 


ease after an acquittal); Keely v. 
Ophir Hill Cons. Min. Co., 169 
Hed 601) B95" CCA =99: Sullivan v. 
Postal eye Cable Co., 123 Fed. 411, 
GIUCCK: 

winienn aber Coal Co. v. Bow- 
den, 44 Fla. 163, 31 S 820. 

Ida.—Andrews v. Moore, 14 Ida. 


465, 94 P 579; Wallace v. Deane, 8 
Ida. 344, 69 P 62. 
Iowa. ” Snodgrass v. McDaniel, 144 
Towa 674, 123 NW 336; Berry v. Des 
Moines, 115 Towa 44. 87 NW 747. 
Kan.—Jenal v. Felber, 77 Kan, 771, 


403. 
9 ic 243 Mo. 174, 


Mo.—State v. Imel, 
eae SW 992. 
. Y.—Luikert v. Luikert, 102 App. 


Div. 53, 92 NYS 97; Lambert v. Snow, 
9 AbbPr aE aa Nl HowPr 517. 
brain .—Duquesne v. Cole, 7 Pa. Super. 

Tex.—Paris bea Light, etc., Co. 
v. Martin, (Civ. A.) 31 SW 243. 

[a] Applications of rule.—This 
rule has been held to apply, for ex- 
ample, (1) where, pending appeal, 
the lower court dismisses the action 
(Swan Tp. v. McClannahan, 53 Oh. 
St. 403, 42 NE 34); (2) makes final 
determination in favor of appellant 
who has appealed from a judgment 
on a rule (Palmer v. Day, 5 Rob. 
(La.) 182); (3) quashes the assess- 
ment under which a sale is sought 
to be enjoined (Washington Market 
Co. v. District of Columbia, 137 U. 
S.. 62, 11 SCt 4, 34 LL. ed. 572);. (4) 
renders final judgment for plaintiff 
where defendant has appealed from 
an order not entered until after trial 
resulting in the final judgment 
(Brackett v. Griswold, 46 Hun (N. 
Y.) 442); (5) renders final judgment 
in an action where one party has ap- 
pealed from an order granting or re- 
fusing an injunction affecting only 
proceedings prior to judgment (Sul- 
livantey, (Postal Tele Cable Co, ei23 
Fed. 411, 61 CCA 1; Prentice Brown- 
stone Co. v. King, 39 Nebr. 816, 58 
NW 277; Watertown v. Cowen, 4 
Paige (NS Yo) “5105-279 tAm Dy 780: 
Pritchard v. Baxter, 108 N. C. 129, 
12 SE 906); (6) supersedes an order 
appealed from by a judgment ren- 
dered on a subsequent trial of the 
action (Milbank v. Jones, 4 Misc. 613, 
24 NYS 356); (7) or vacates the judg- 
ment. appealed from (Duryea v. 
Fuechsel, 145 -N. Y. 654, 40 NE 204). 
(8) The questions involved in an ap- 
peal, from an order granting plain- 
tiffs a temporary injunction, having 
become moot by the issues involved 
in the principal action being decided 
in plaintiff’s favor, will not be de- 
termined. Leavell v. Doney, (Ind.) 
104 NE 856. (9) And an appeal 
from an order on a motion to re- 
quire an attorney to diligently prose- 
cute an action will not be deter- 
mined after all the relief sought has 
been obtained by the prosecution 
of the action as desired. lLuikert v. 
Luikert, 102 App. Div. 53, 92 NYS 97. 
(10) Nor will the supreme court re- 
view a question whether an appeal 
lies from an order of a probate court 
revoking an order of distribution 
and compelling the executrix to sur- 
render property to an administrator 
pendente lite, where the question 
has become a moot one because of 
final determination of the contest in 
the executrix’s favor. State v. Imel, 
243 Mo. 174, 147 SW 992. (11) See 
also Berry':v. Des Moines, 115 Towa 
44, 87 NW 747 (assessment vacated 
pending appeal); Wagstaff v. Wag- 
staff, 67 Kan. 832, 72 P 780 (tempo- 
rary injunction made permanent); 
Owsley v. Owsley, 77 SW 402, 25 KyL 
1218 (mew trial granted). 

{b] Rule not applicable.—(1) But 
where a debtor was arrested under 
a ca. sa. for the alleged fraudulent 
conveyance of his property with in- 
tent to hinder and delay the payment 
of his debts, as provided for in D. C. 
Rev. St. §§ 794, 795, and on the trial 
of an issue framed under the stat- 
ute to determine whether he had 
made such a fraudulent conveyance 
the trial court directed a verdict 
for the debtor, quashed the writ, 
and discharged him from custody, 
and the creditor appealed, it was held 
that a contention by the debtor that 
the question raised on the appeal 
was merely an academic one, since 
he, having once been discharged, 
could not be rearrested, was unten- 
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dered or made in the cause renders the determina-~ 
tion of the questions presented by the appeal un- 
And it may arise from the act of an- 
other court or judge,9* or from a decision of .the 
appellate court on the same or another appeal.®? 


able, being to the effect that an er- 
roneous. decision by the trial court 
in- such cases would oust the appel- 
late court of jurisdiction on appeal. 
Bokel, etce., Co. v. Costello, 22 App: 
(D. C.) 81. (2) See also Wagnitz 
v. Ritter, 31 Wash. 343, 71 P 1035 
(order dismissing action does not 
have effect of making questions as 
to merits of previous order, quash- 
ing summons, merely abstract one). 

[ce] A ruling on demurrer cannot 
be reviewed where the merits of the 
action have been determined, and 
nothing remains to be tried. Ellison 
v. Focke, 77 Kan. 859, 94 P 805. 

[d] When, after a decree direct- 
ing an executrix to sell lands, an 
order refusing to set aside the de- 
cree at the instance of a creditor is 
made, from which order an appeal is 
taken, and the court, on the day the 
order is made, revokes the letters of 
the executrix, appoints an adminis- 
trator de bonis non, and directs him 
to sell the land, the order becomes 
inoperative, and, as a reversal would 
be a purely nugatory act, the appeal 
will be dismissed. Gloucester City 
ye par oee s ABN IR “Wg. Miao aeLe 

[e] Where there are separate ap- 
peals from a judgment, and from 
an order refusing to vacate it, the 
judgment having been reversed the 
other appeal will be dismissed. Wis- 
consin River Lumber Co. v. Plumer, 
49 Wis. 668, 6 NW 320. 

96. Littleton v. Burgess, 13 Wyo. 
261, 79 P 922 (holding that, where, 
pending determination of a motion 
to dissolve a temporary injunction, 
the trial court certified the question 
as to the constitutionality of a stat- 
ute involved in the proceeding to the 
supreme court, but before such ques- 
tion was decided the injunction was’ 
dissolved on a supplemental hearing 
before another justice, the question 
certified thereby became purely ab- 
stract, so as to require a discontinu- 
ance of the proceeding on the cer- 
tificate). 

97. Pulsifer v. McDaniel, 169 Ala. 
644, 53 S 772 (holding that, where, 
after judgment subjecting certain 
lands to the claims of creditors, an 
appeal was taken, after which claim- 
ant filed his petition to have his 
homestead exemption in some of the 
land allowed, and the decree in the 
original case was reversed and the 
bill dismissed, the homestead claim 
thereafter involved a mere moot ques- 
tion, so that an appeal from an order 
therein would be dismissed); Salem- 
Bedford Stone Co. v. Hobbs, 28 Ind. 
A. 520, 63 NE 314 (holding that 
questions raised by special answers 
in an action on a judgment, setting 
up the pendency of an appeal from 
the judgment sued on, will not be 
considered on appeal in the action 
on the judgment where before the 
appeal comes on for hearing the for- 
mer appeal has been disposed of); 
McGill v. Bartman, (Ky.) 68 SW 1100 
(holding that an appeal from a judg- 
ment dismissing an action to en- 
force a judgment will be dismissed 
where the judgment sought to be 
enforced has been reversed since the 
judgment appealed from was_ ren- 
dered); Herring v. Pugh, 125 N. C: 
437, 34 SE 538 (holding that an ap- 
peal by plaintiff from the granting 
of an injunction on defendants’ mo- 
tion pending an appeal by them from 
a, judgment for plaintiff would not 
be considered where the judgment 
in the main action had in the mean- 
time been affirmed, so that judg- 
ment on the second appeal could 
have no effect but to determine who 
should pay the costs). -And see Ala- 
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[§ 118] d. By Operation of Law. This condi- 
tion may also arise by operation of law.®® 
So, mere lapse of 
time may create this condition,®® as where, pénding 
an appeal from the judgment, order, or decree of a 
court in a case involving the infrimgement of a 


[§ 119] e. By Lapse of Time. 


bama. Coal Co. v. Bowden, 44 Fla. 
1638, 31 S, 820. : 
[a] Action at law and suit in 


equity.— Where an action at law and 
a suit in equity were instituted and 
submitted to the trial court nearly 
simultaneously and were based on 
the same question, a determination 
of the action at law in favor of de- 
fendants, affirmed by the _ circuit 
court of appeals, constituted ground 
for a dismissal of the appeal in the 
equity suit on the theory that it 
thereafter presented a mere moot 
question. Keely v. Ophir Hill Cons. 
Min. Co., 169 Fed. 601, 95 CCA 99. 

[b] Appeals by different parties. 
—Where, after an appeal by one of 
the parties to a judgment has been 
determined on the merits and is con- 
clusive, an appeal by another party 
thereto, although technically well 
taken, will be dismissed on motion, 
the rights of the parties having been 
adjudicated on the first appeal, to 
which he was made a party, although 
he did not appear, as, under Rev. 
St. (1898) § 2829, providing that the 
eourt shall disregard any error not 
affecting the substantial rights of 
the adverse party and that no judg- 
ment shall be reversed or affected by 
such error, the court could only af- 
firm the judgment. Ledebuhr v. Wis- 
consin Trust Co.; 115 Wis. 214, 91 
NW 1012. 

$8. U. S.—Dinsmore v. Southern 
Express eo. USS! Wray Lab e227 SCE 
45, 46 L. ed. 111 {aff 102 Fed. 794, 
42 CCA 623] (passage of statute do- 
ing away with controversy as to 
revenue law). 

Ala.—Birmingham R., etce., Co. v. 
Hinton, 158 Ala. 470, 48 S 546; Camp- 
bell v. Shelby County. 147 Ala. 703, 41 
S 407; Montgomery County v. Mont- 
gomery Tract. Co., 140 Ala. 458, 460, 
37 S 208 [cit Cyc] (statute). 

Ind.—State v. Boyd, 172 Ind. 196, 
87 NE 140. 

Nebr.—State v. Ross, 84 Nebr. 223, 
121 NW 1185 (change in election 
law). 

N. C.—Kidd vy. Morrison, 62 N. C. 


Ls 

Okl.—Albright v. Erickson, 23 Okl. 
545 102° 2 Adz. 

Wash.—Miller v. Seattle, 41 Wash. 
599, 84 P 583. 

fal] Illustrations.—(1) Thus, in a 
ease where a bill was filed to re- 
scind a deed for a slave on an al- 
legation of fraud, upon the eman- 
cipation of the slave by act of law 
the court declined to hear the cause. 
and ordered the bill to be dismissed 


without prejudice, and that each 
party should pay his own costs, as 
if the suit had abated. Kidd v. 
Morrison, 62 N. C. -31. (2) And 


where, after an appeal from the dis- 
missal of an action to recover an 
excessive assessment for public im- 
provements, the city passed an ordi- 
nance providing for repayment of the 
assessment, the appeal was dismissed 
on the ground that the controversy 
had ceased. Miller v. Seattle, 41 
Wash. 599, 84 P 583 (3) See also 
Birmingham Rewetey Conve Sunitony 
158 Ala. 470, 48 S 546 (holding that 
assignments of error relating to the 
selection of the jury under the stat- 
ute need not be considered on an- 
peal, where upon another trial the 
jury will be selected under a differ- 
ent statute). 

[b] Abatement of cause of action 
or proceeding.—The rule also applies 
(1) where the cause of action or the 
proceeding has abated by the repeal 
of a statute (Campbell v. Shelby 
County, 147 Ala. 703, 41 S 407; Wikel 
v. Jackson County, 120 N. C. 451, 27 
SE 117); (2) or by the death of a 
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other like cases.° 


party (State v. Rogers, 117 La. 155, 
41 S 477, death of defendant in crim- 
inal case pending appeal by state; 
In re Jones, 117 La. 106, 41 S 481, 
holding that where, pending an ap- 
peal from a judgment of interdiction, 
the appellant interdict dies the suit 
abates, and the appeal must be dis- 
missed). 

[c] Walidity of suspension of writ 
of habeas corpus.—In Fisher v. 
Baker; -2037U; -S.. 174, °208SCt 1135, 5d 
L. .ed. 142, 7 AnnCas 1018, it was 
held that the validity of the action 
of the Philippine authorities in sus- 
pending the writ of habeas corpus 
was a moot question, which did not 
call for determination by the su- 
preme court of the United States on 
writ of error, where the suspension 
was revoked on the day when a copy 
of the petition for the writ of error 
was served on opposing counsel, and 
more than two months before the 
writ was issued. 

[ad] Rule not applicable see Camp- 
bell‘ Vv. California, .200G@U.:S» 87, 26 
SCt 182, 50 L. ed. 382 (effect of en- 
actment of statute). But see Ex 
De Conrades, 185 Mo. 411, 85 SW 


99. Ala.—Agee v. Cate, 180 Ala. 
522, 61 S 900. 

Cal. —Bradley v. Voorsanger, 143 
Cal> 2145076 BEY Os 

Colo.—Northern Colorado Irr. Co. 
v. Pouppirt, 47 Colo. 490, 108 P 23 

Fla.—Galvin v. Davidson, 48 Fla. 
75, 37 S 575; State v. Martin, 47 Fla. 


223, 36 S 362. 
Iowa.—Bethany Cong. Church v. 


Morse, 151 Iowa 521, 132 NW 14; 
Pellett v. Fisher, 94 NW 469. 
Minn.—Johnson vy. Dosland, 193 


Minn. 147, 114 NW 465. 

Mo.—State v. Peonle’s Ice, etc., Co., 
246 Mo. 168,151 SW 101. 

N. Y.—McCarty v. Natural Car- 
bonic Gas Co., 122 App. Div. 257, 106 
NYS 811; Matter of Brooks, 119 App. 
Div. 780, 104 NYS 670. 

Okl.—Ellis v. Outler, 25 Okl. 469, 
106 .P 95%. 

Pa.—Com. vy. Cairns, 46 Pa. Suner. 
96, 98 [cit Cyc]; Seward v. Shields, 
18 Pa. Super. 384. 

Tex.—Watkins v. Huff, 94 Tex. 631, 
64 SW _ 682; Robinson v. State, 87 
Tex. 562, 29 SW 649. 

W. Va.—Elbon v. Hamrick, 55 W. 
Va. 236, 238, 46 SE 1029 [cit Cyc]. 

1. Gamewell Fire-Alarm Tol. Co. 
v. Municipal Signal Co., 61 Fed. 208, 
9 CCA 450. 

2. U. S—Richardson v. McChes- 
ney, 218 U. S. 487, 31 SCt 43, 54 L. 
ed. 1121; Tennessee v. Condon, 189 
Ue SS! 64, 23) SC 579. 47 as eds=709: 
Compare Albright v. New Mexico, 200 
Us S85 95 (26 SCt 2705) 50) L.7 ed:: 346: 

Cal.—Scott wv. Sheehan, 145 Cal. 


691, 79 P 353; Bradley v. Voorsanger, 
143 Cals 214; 76 © 103k. 
Ind—State vy. Boyd, 172 Ind. 196, 
87 NE 140. 
doa e Lindsey v. Kerr, 97 NW 
Ky.—Kine y. Tilford, 70 SW 1064, 
24 KyL 1270. 
Minn.—Johnson vy. Dosland, 103 


Minn. wee 114 NW 465. 

N. Y.—Croker v. Sturgis, 175 N. Y. 
158, 67 N®@ 307 (removal from office); 
Peo. v. Trov, 8% N. Y. 575; Peo. v. 
Grace, 1 NYS 661. 

N. C.—Wikel v. Jackson County, 
120 N. C. 451, 27 SE 117; Colvard v. 
Graham County, 9b  Nin@aibilo. 

S. C.—Cantwell v. Williams, 35 S. 
C. 602, 14 SE 549. 

Tex.—Rigeins v. Richards, 97 Tex. 
526, 80 SW “524: McWhorter v. North- 
cut, 94 Tex. 86. 58 SW 720; Robinson 
v. ‘State, 87 Tex. 562, 29 SW 649; 
Gordon v. State, 47 Tex. 208; Jeter 
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patent, the acts or tenure of a public or election offi- 
cer, or other matter, the patent expires,! the official 
term comes to an end,? the election is held or the 
time for holding the same has passed,? or the judg- 
ment, order, or decree of court is executed, and in 


Cummings, 


v. Goughenour, 37 Tex. Civ. A. 643, 
84 SW 1091. 

Va.—Hamer v. Com., 107 Va. 636, 
59 SE 400. 

Wash.—State _ v. 27 
Wash.) 316,467 Ps 65: 

W. Va.—Hamilton vy. Ammons, 56 
W. Va. 190, 49 SH 128; Elbon v. Ham- 
rick, 55 W. Va. 236, 238, 46 SE 1029 
[eit Cyc]. 

Ont.—Re North *York Provincial 
Election, 10 Ont. L. 938, 5 OntWR 478 
(holding that, where, after an ap- 
peal from the judgment of the trial 
judges voiding the election of the 
respondent: to the legislature had 
been argued, and while it was stand- 
ing for judgment, the legislative as- 
sembly was dissolved, the court of 
appeal could make no order). 

[a] When rule not applicable.— 
But an appeal in an election contest 
will not be dismissed because of ex- 
piration of the term of office, if there 
remains some legal substantial right 
dependent upon a decision. McClel- 
land v. Erwin, 16 Okl. 612, 86 P 283. 

3. U. S—Mills v. Green, 159 U. S. 
651, 12, SCt 132, 40 L. ed. 293. 

Cal. —Bradley Se Voorsanger, 143 
Cal. 214; 76 P. 103 

Fla.—Barrs v. Dado 65 Fla. 12, 
61 S 118; Tampa Gas Co. v. Tampa, 
44 Fla. 813, 33 S 465. 

Ill. Peo. v. Stevens, 152 Ill. A. 118. 

La.—State v. Goff, 65 S 481; State 
ue Jere on Bd., 49 La. Ann. 578, 21 

N. Y.—Matter of Manning, 139 N. 
Y. 446, 34 NE 931; Matter of Schlue- 
ter, 47 App. Div. 621, 62-NYS 375. 

Compare however State v. Hinkel, 
144 Wis. 444, 129 NW 393 (holding 
that, in mandamus to compel the city 
clerk to place the name of a candi- 
date for election to office of jus- 
tice of the peace upon the primary 
and general election ballot, where, 
owing to delay incident to amending 
the petition, ete, the court did not 
act upon it till after the election 
had been held, and then rendered 
judgment for relator for his costs, 
holding that he Would have been en- 
titled to the writ prayed for, the 
questions presented. might be deter- 
mined on appeal from such judg-~ 
ment). 

Conflict as to application of rule 
where important public question in- 
voived see supra § 113. 

aoe: Cheong Ah Moy v. U. S., 113 U. 

~ 216;°5 Sct 431, 28 “a ed. 983; North- 
a Colorado Irr. Co. v. Pouppirt, 47 
Colo. 490, 108 P 23; Pellett v. Fisher, 
(lowa) 94 NW 469; Farmer v. Allen; 
85-Miss. 672, 38 S 38. 

[a] Illustrations. — (1) Thus a 
writ of error, sued: out to a judg- 
ment refusing to enjoin a sale, will 
be dismissed when it appears that no 
supersedeas was obtained, and that 
the sale has consedauently taken 

. Thornton v. Manchester Iny. 

7 Ga. 342, 22 SEH 987. (2) See 
also Pellett v. Fisher, (lowa) 94 NW 
469 (holding that, where, in an ac- 
tion to enjoin maintenance of a 
liquor nuisance, an order was en- 
tered canceling a decree closing the 
building, “provided, however, that the 
premises be not used for the sale of 
intoxicating- liquors,” the propriety 
of the order in thus limiting the use 
of the building would not be deter- 
mined on appeal after expiration of 
the time during which the decree 
ordering the building to be closed 
was to operate). 

5. Colo.—Northern Colorado Irr. 
Co. v. Pouppirt, 47 Colo. 490, 108 P 
23 (holding that, where the court 
granted a peremptory writ of man- 
damus compelling defendant to de- 
liver during the season of 1905 cer- 


—— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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. [§ 120] 5. When Interest of Litigants Ceases to 
Similarly, where a litigation has 
ceased to be between parties having adverse in- 
terests, the case falls within the general rule.® 


Be Adverse. 
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_[§ 121] 6, Where Costs Only Are Involved.’ 


tain quantities of water to plaintiffs, ; titioner.—On an application by one 


ata prescribed price, defendant could 
not, long after the season was over 
demand a decision on appeal of the 
questions litigated and determined 
below, whether the writ had or had 
not been performed, since such a 
decision would have no effect). 
D. C.—Fiske v. Comrs., 38 App. 120 
(expiration of term of sentence). 
Iowa.—Bethany Cong. Church v. 
Morse, 151 Iowa 521, 132 NW 14 
(holding that a suit against certain 
persons, to restrain them from act- 
ing as trustees of a church society, 
presented but a moot question, aside 
from costs, where pending the liti- 
gation their successors had been duly 
elected, and the court on appeal 
from a judgment of dismissal would 
not determine the merits of the con- 
troversy, no property rights remain- 
ing to be determined); Jewel Tea 
Co. v. Stewart, 142 Iowa 3853, 120 
NW 962 (holding that the question 
whether an employer is entitled to 
a temporary injunction restraining 
his employee from engaging in busi- 
ness within a specified period after 
the termination of the employment is 
a@ moot question and will not be de- 
termined by the supreme _ court, 
where the time expired before the 
submission of the appeal from the 
order dissolving the temporary in- 
junction); Davis v. Boyer, 122 Iowa 
132, 97 NW 1002 (expiration of rights 
to be protected by injunction re- 
fused). 
. Mo.—State v. People’s Ice, etc., Co., 
246 Mo. 168, 151 SW 101 (holding 
that the question whether the court, 
in a proceeding to dissolve an un- 
lawful combination in restraint of 
trade, erred in ordering the cancel- 
lation of certain contracts would not 
be determined where, by the expira- 
tion of the contracts by their own 
terms, the question had become a 
moot one). . 
N. Y.—In re Brooks, 119 App. Div. 
780, 104 NYS 670 (expiration of term 
of imprisonment). 
Pa.—Seward v. Shields, 18 Pa. 
Super. 384 (limitation in contract). 
Tex.—Watkins v. Huff, 94 Tex. 631, 
64 SW 682 (holding that, where the 
term of service of a school teacher 
under an agreement, the approval of 
which was compelled: by mandamus, 
had expired pending appeal, the su- 
preme court could not consider an 
application for writ of error to re- 


view the judgment awarding the 
writ). , 
Wash.—Hotel Co. v. Merchants 


Ice, etc., Co., 41 Wash. 620, 84 P 402 
(holding that, where the entire 
ninety days within which a state- 
ment of facts could have been served 
and filed, even if an extension of time 
had been given, had expired, the su- 
preme court would not review orders 
of the trial court refusing to grant 
such extension). ; t 
[a] Controversies as to licenses. 
—An appeal in controversies involv- 
ing the granting, refusing, or can- 
celing, of licuor and other licenses 
will not be entertained, where no re- 
lief can be granted because of ex- 
piration of the time during which 
the license might be granted, or of 
the license, as the case may he. Agee 
v.' Cate, 180 Ala. 522, 61. S 900; Gal- 
vin v. Davidson, 48 Fla. 75, 37 S 
575: State v. Martin, 47 Fla. 223, 36 
S 362; State v. Martin, 44 Fla. 175, 
32 S 926; State v. Owens, 174 Ind. 
142, 91 NE 562; State v. Noftzger, 
174 Ind. 140, 91 NE 562; Hood v. Mc- 
Carthy, 174-Ind. 128, 91 NE 501: 
Brown v. Dicus, 172 Ind. 51, 87 NW 
116; Hale v. Berg, 41 Ind, A. 48, 83 
NE 357. 
{[b] Application to review old de- 
cision reflecting on integrity of pe- 


not a party to an action to review a 
decision of the supreme court ren- 
dered many years ago, which _ re- 
peated the substance of certain find- 
ings of the trial court reflecting upon 
the integrity of pétitioner, it is im- 
possible for the court to attempt to 
amend or correct the findings of the 
trial court, and so impossible for it 
to afford him specific relief, although 
all the evidence on a full examina- 
tion fully and completely exonerates 
the applicant. Pekin Min., ete., Co. 
v.- Kennedy, 153 Cal. 347, 95 P 161. 

[c] Rule not applicable see Boise 
City Inr,etc.;, Cov v., Clark, S131, Med: 
415, 65 CCA 399 (holding that a de- 
cree affirming an order of a munici- 
pal body fixing maximum rates to be 
charged by an irrigation company 
for water furnished consumers dur- 
ing a certain year may be reviewed 
on appeal, although the year has ex- 
pired, where, under the statute, such 
rate continues until changed, or 
where some question of law is in- 
volved, the decision of which may 
affect the future action of the au- 
thorities); Click v. Sample, 73 Ark. 
194, 83 SW 9382 (dissolution of in- 
junction reviewed, although contract 
expired prior to appeal). 

6. . S—Gardner .v. Goodyear 
Dental Vulcanite Co., 131 U. S. ap- 
pendix ciii, 21 L. ed. 141; Hast Ten- 
nessee, etc., R. Co. v. Southern Tel. 
Co 25, Us, S00 07 Cus Cbelool not: lu: 
ed. 853; American Wood Paper Co. 
Vi Flett, SPyalk 323.0 290 duce Cds. lol.cs 
Arnold v. Wolsey, 54 Fed. 268, 4 


COATS 19: 
Ark.—Griffin v.  Anderson-Tully 
Co; 91 vArk! 2925, 121. SW .297, 134 


AmSR 73; Booker v. Blythe, 90 Ark. 
165, 118 SW 401. 

Iowa.—Bethany Cong. Church v. 
Morse, 151 Iowa 521, 132 NW 14. 

Mo.—Nevius v. Moore, 221 Mo. 
330, 120 SW 43. 

Mont.—Snell v. Welch, 28 Mont. 
482, 72 P 988. 

W. Va.—Baker v. Tappan, 56 W. 
Va. 349, 49 SE 447. 

[a] Other illustrations.—For ex- 
ample, (1) it has been held that, if 
it appears, from affidavits and other 
evidence filed in behalf of persons 
not parties to a suit, that an appeal 
is not conducted by parties having 
adverse interests, but for the pur- 
pose of obtaining a decision to affect 
jnterests of persons not parties, the 
appeal will be dismissed. Chamber- 
lain v. Cleveland, 1 Black (U. S.) 
419, 17 L. ed. 93; Lord v. Veazie, 8 
How: (U.-S.) 251, 12 L. ed. 1067. | (2) 
Thus, in South Spring Hill Gold Min. 
Co. v. Amador Medean Gold Min. Co., 
145 Unes: 300,02) SCty 921% 36 i ed: 
712, the supreme court refused to 
adjudicate between two corporations 
which, after judgment below, had 
come under the control of the same 
persons, as the controversy then 
ceased to be a real one. (3) So, ina 
suit involving the right of the 
grantee of standing timber to re- 
move logs cut, where the grantee, 
before final decree, removed the logs, 
it was held that an apneal from the 
decree, as far as it related to such 
logs, would not be considered. 
Griffin v. Anderson-Tully Co., 91 Ark. 
292,121 SW 297%, 134 AmSR 35. (4) 
And in an action by the pledgor of 
notes secured by a trust deed which 
was foreclosed by the pledgee, who 
purchased the property, to have title 
to the property decreed in plaintiff 
and for an accounting, it was held 
that the rights of the parties thereto 
need not be considered on appeal 
where plaintiff at trial accepted a 
conveyance of the property covered 
by the trust deed. Nevius v. Moore, 
221 Mo. 330, 120 SW 43. See also 
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, Where all substantial interest in the controversy 
has been parted with or extinguished, the court will 
not hear the appeal merely to determine the right 
to costs. The rule does not apply, of course, where 


Booker vy. Blythe, 90 Ark. 165, 118 
SW 401 (where defendant, whose 
lumber was attached under writs 
issued by a justice, sold it, before 
trial of the case on appeal to the cir- 
cuit court, without obtaining an or- 
der releasing it, the isSue as to the 
attachment thereby becoming a moot 
question, which would not be con- 


‘sidered by the supreme court on ap- 


peal); Baker v. Tappan, 56 W. Va. 
349, 49 SE 447 (agreement between 
parties disposing of subject matter 
pending appeal). 

Settlement or compromise, pay- 
ment or satisfaction of judgment or 
decree, etc. see supra § 116. : 

[b] Attorney’s speculation.—W here 
it appears, on defendant’s appeal, 
that the nominal plaintiff did not au- 
thorize the suit, but that it was an 
attorney’s speculation, the case will 
be dismissed. Gresham. v. Chantry, 
69 Iowa 728, 27 NW 752: eh 

[c] Death of party.—An appeal 
will be dismissed if it appears that 
the nominal plaintiff or appellant 
was dead at the time of the institu- 
tion of the suit. Kerr v. Hays, 9 
La. Ann. 241. 

[d] When rule not applied.—But 
in Gross v. Shaffer, 29 Kan. 442, it 
was held that, where an ejectment 
suit is pending in the supreme court, 
and plaintiff in error purchases the 
interest of defendant in error in the 
property in controversy, but does not 
agree to dismiss his petition in error 
or to pay any costs in the case, these 
facts do not of themselves confer 
upon defendant the right to have the 
case dismissed from the supreme 
court. : ; 
7. Right of appeal from judgment 
for costs see infra § 374. 

8 U. S.—Wingert v. Hagerstown 
Birst. Nat. Bank 9226 Us S60: 
SCt 391, 56 L. ed. 605; Tennessee v: 
Condon, 189 U. S. 64, 23 SCt 579, 47 
L. ed. 709; Washington. Market Co: 
v= District® of (Columbia, -1siiaibe =e 
62, 11 SCt 4, 34 L. ed: 572; Lisman. v. 
Knickerbocker Trust Co., 211 Fed. 
413, 128 CCA. 85; Sullivan’v.. Postal 
ao Cable Co., 123 Fed. 411, 61 CCA 


Ala.—Agee v. Cate, -180 Ala, 522, 
61 S 900; Campbell v: Shelby County, 
147. Ala. “703; 41-:S- 407; > State ~ va 
Lyons, 143 Ala. 649, 39 S 214; Mont- 
gomery County v. Montgomery Tract. 
Co., 140 Ala. 458, 37'S 208; Comer v. 
Bankhead, 70 Ala. 136. 

Ark.—Booker y. Blythe, 90 Ark: 
165, 118 SW 401. 

Cal.—Turner y. Markham, 156 Cal. 
68, 103 P 319 (costs of appeal); Nel- 
son v. Nelson, 153 Cal.. 204, P 
880; Blythe’s Hst., 108 Cal. 124, 41 
P 33; Wilson v. Chesley, 23 Cal. A. 
630, 138 P 958. 

Ind.—Leavell v. Doney, 104 NE 
856; Monger v. Pavey, 178 Ind. 666, 
669, 98 NH '625 [cit Cycl; State v. 
Lyons, 173 Ind. 278, 90 NE 72; State 
V.. Boyd, 172. Ind.- 196, 872 NH T140" 
Dunn_ v. State, 163 Ind. 317, 71 NE 
890; Modlin v. County, (A.) 103 NE 
506; Crawfordsville Trust Co. v. 
Ramsey, (A.) 100 NE 1049. 

Iowa.—Bethany Cong. Church v. 
Morse, 151 Towa 521, 1832 NW 14: 
Yockey. v. Woodbury County, 130 
Iowa 412, 106 NW _ 950; Davis v. 
Boyer, 122 Iowa 132, 97 NW 1002. 
When no motion to retax was made 
see Topping v. Douglas. 96 NW 1085. 

Kan.—Anderson v. Cloud County, 
90 Kan. 15, 132 P=996. 

N. Y.—Croker vy. Sturgis, 175 N. 
Y. 158, 67 NE 307 [dism app 78 App. 
Div. 184, 79 NYS 640]; White Sew- 
ing Mach. Co. v. Hutchens, 75 App. 
Div. 613, 614, 77 NYS 420 [cit Cyc]; 
Hastburn v. Kirk, 2 Johns. Ch. 817. 
Compare Matter of Schlueter, - 62 
NYS 375; and infra this note [a]. 
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other questions than that of costs are involved;°® 
and the rule applies only to parties, and not to 
third persons against whom a judgment for costs 


has been rendered.?° 
[§ 122] 7. Attorney’s Lien. 


The appellate court 
will not determine the question of whether attorneys 
are entitled to a lien until the trial court has passed 
on the question, and therefore, where plaintiff and 
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error.++ 
[§ 123] 


decision confers 
court.?? 


defendant have settled the case, the fact that plain- 


N. C.—Hartsoe v. Southern R. Co., 
161 N.. ‘C..215,, 76 SE 684; Taylor v. 
Vann, 127 N. C. 243, 37 SE. 263; 


Vance County v. Gill, 126 N.C. 86, 35 
SE 228; Herring v. ’Pugh, Obes 
437, 34 SE 538; Wikel Vv. Jackson 
County, 120 _N. Cc. 451 20 SH, 117; 
Russell v. Campbell, 112 N. C. 404, 
17 SE 149; Pritchard v. Baxter, 108 
N. C. 129, 12 SE 906; State v. At- 
lantic, -ete,,, RCo: 77 N.C. 299; State 
Ve Richmond, etc, R.. Coy 14 Nec 
287; State v. Sloan, 69 N. C. 198. 
Okl.—McCullough v. Gilcrease, 40 
Okl. 741, 141 P 5; State v. Bogle, 40 
Okl. 740, 140 P1153; Fisher v. Lock- 
ridge, 35 Okl. 360, 130 P 136; Bryan 
v. Sullivan, 29 Okl. 686, 119 P 124 
(costs of the appeal). : 
Tex.—Robinson v. State, 87 Tex. 
562, 29 SW 649; Electric Park Co. v. 
San Antonio Baseball Assoc., (Civ. 
A.) 155 SW 1189; Southwestern Tel., 
etc., Co. v. Galveston County, (Civ. 
A.) 59 SW 589; McWhorter v. North- 
cut, 24 Tex. Civ. A. 22, 57 SW 904 
{writ of error den 94 Tex. 86, 58 
SW 720]; State v. Loomis, (Civ. A.) 
29 SW 415; Bolton v. San Antonio, 
AMG CLV AL ol dott VV Reno 
Wash.—Vollman v. Industrial W. 
W., 79 Wash. 192, 140 P 337; Stevens 
v. Jones, 40 Wash. 484, 82 P 754; 
Traves v. McLees, 32 Wash. 258, 73 
P 371; State v. Meacham, 17 Wash. 
429) ab One be Compare Durk v. 
Scully, 41 Wash. 357, 83 P 426. 
W. \Va.—Elbon v. Hamrick, 55 
Wi Va. °236,4.238;. 46 SE 1029 [eit 


ab 
Can.—Schlomann v. Dowker, 30 
Can. Si, C.7323;: ‘Chicoutimi. ‘v.’. Price; 
29 Can. S. C. 135; Moir v. Hunting- 
don,.19 Can. S. C. 363. 

Ont.—Davis v. Winn, 22 Ont. L. 
111, 16 OntWR 945; Re North York 
Provincial Election, 10 Ont. L. 93, 
> OntWR 478. 

And see other cases supra § 113 
et seq; infra § 374 et seq. 
Contra Harrington vy. 
2 Minn 2224; 16 INWe 0075 

Wilder, 25 Minn. 305. 

[a] Retention to award costs.— 
But where a trial court granted man- 
damus, with costs, and defendant, 
after a denial of his motion for a 
stay pending an appeal, complied 
with the writ and paid the costs, it 
was held error for the general term 
to dismiss the appeal on the ground 
that, as the writ had been complied 
with, there was no practical ques- 
tion, as the question of costs paid 
by defendant was to be determined, 
and the case should have been ex- 
amined on the merits. Martin v. W. 
J. Johnston Co., 128 N. ¥. 605, 27 NH 
1017 [rev 12 NYS 844]. See also 
State v. Hinkel, 144 Wis. 444, 129 
NW 393. 

9. Click v. Sample, 73 Ark. 194, 
88 SW 932 (holding that when a 
liability beyond the costs remains 
in controversy, as that upon an in- 
junction bond, an appeal will be 
heard); Fleming v. Toronto, 19 Ont. 
A. 318 [aff 20 Ont. 547]... But see 
Bolton v: San Antonio, 4 Tex. Civ. 
AS 174,023 SW 279: 

10. Trumbull vy. Jefferson County, 
37 Wash. 604, 79 P 1105 (judgment 
against sureties on cost bond). 

11. Nichols vy. Katres, (Colo.) 140 
PPug2: 

12. U. S.—Ryder v. Holt, 128 U. 
S$. 525, 9 SCt°145, 32)L., ed! 529. See 
U. S. v. Alamogordo Lumber Co., 
202 Fed. 700, 121 CCA 162 (holding 
that as a federal district court was 


Plainview, 
James v. 


without jurisdiction to remove a 
cause, a writ of error to review such 
removal would be dismissed); Hare 
bar, 52) 181 Fed. 825, 104 CCA 


‘“Ala.—Decatur v. Brock, 170 Ala. 
149, 54 S 209; Montgomery County v. 
Montgomery Tract. Cole 9ESbt 3, 7519 
[cit Cyc); Kidd v. Burke, 142 Ala. 
625, 38 S 241; Adams v. Wright, 129 
Ala. 305, 30 8 574; State v. Crook, 
123 Ala.’ GELS) "334; Ex p. Lyon, 
60 Ala. 650; David v. David, 56 Ala. 
49; Hays v. Cockrell, 41 Ala. 75; 
Roney v. Florala, 10 Ala. A. 370, 65 
S 91; Central of Georgia R. Co. v. 
Coursen, 8 Ala. A= 1589, 62S “97:7: 
Ireland v. Brown, 6 Ala. A. 234, 60 
S 559; Garner yv. Anniston, 2 Ala. A. 
889, 56 S 874. 

Ark.—Price v. Madison County 
Bank, 90 Ark. 195, 118 SW 706; Bax- 
ter v. Brooks, 29 Ark. 173; Collins v. 
Woodruff, 9 Ark. 463; Latham  v. 
Jones, 6 Ark. 3871; Levy v. Shurman, 
6 Ark. 182, 42 AmD 690; Ashley v. 
Brasie, 1 Ark. 144. 

Cal.—Dungan vy. Clark, 158 Cal. 30, 
The LEMAR Lie 

C.—Wallace v. Degree, 38 App. 
145, * AnnCas1913C 118. 

Fla.—Seaboard Air Line R. Co. v. 
Ray, 52 Fla. 634, 42 S 714. 

Ga.—Pope v. Lee, 138 Ga. 536, 75 
SE 632; Crawford v. Wheeler, 111 
Ga. 870, 36 SE 954; Tomlin vy. Har- 
per, 6 Ga. A. 808, 65 SH 10938. 

Bn Oceans aagl v. Scott, 17 Hawaii 
oO A 

Tll.—McComb v. McComb, 238 Ill. 
555, 87 NE 353; Foote v. Margegraf, 
233 Tll. 48, 84 NE 42; Cratty v. Pe- 
oria Law Library Assoc., 219 Ill. 
516, 76 NE 707 [rev 120 Ill. A. 596]; 
Hemmingway Co. v. Keagle, 181 Ill. 
A. 5; Windsor v. Cleveland, etc., R. 
Co., 105_Tll. A. 46. 

Ind.—Carter v. Jung Brewing Co., 
P78, Inde 702, * SOL eNIET 60 te Jay: v. 
O’Donnell, 178 Ind. 282, 98 NE 3.49: 
Zintsmaster v. Aiken, 473 Ind. 269, 
88 NE 509, 90 NE 82 (appeal from 
county board); Steinmetz v. G. H. 
Hammond Co., 167 Ind. 153, 78 NE 
628; Chicago, etc., R. Co. v. Salem, 
162 Ind. 428, 70 NE 530; Myers v. 
Gibson, 152 Ind. 500, 53 NE 646; 
Bradford v. McBride, 50 Ind. A. 624, 
96 NE 508; In re New Castle May- 
oraley, Election, 50 Ind. A. 35, 97 NE 
si! é 

Iowa.—Orchard v. Kirk, 156 Iowa 
374, 136 NW 666; Head’s App., 141 
Iowa 651, 118 NW 884 (drainage pro- 
ceedings); Hall v. McMahan, 4 
Greene 376. ; 

Kan.—Ferguson - McKinney Dry 
Goods Co. v. Grear, 76 Kan. 164, 90 
P 770; Armour Packing Cos vi Howe, 
62 Kan. 587, 64 P 42 

Ky. —Com. v. Cumberland Tel., etc., 
Co., 146 Ky. 142, 142 SW 392; Com. 
v. Stumpf, 146 Ky. 132, 142 SW 393; 
Brady v. Brannon, 134 Ky. 769, 121 
SW 679; Jones v. Walter, 70 SW 191, 
24 Kyl 878; Bullitt v. Com., 14 Bush 
74; Haney v. Sharp, 1 Dana 442; 
Beasley v. Sims, 4 Bibb 268. 

Me.—Alexander v. Segee, 101 Me. 
561, 64 A 1049. 

Md.—Darrell v. Biscoe, 94 Md. 684, 
51 A 410. 

Mass.—Boston Fourth Nat. Bank 
v. Mead, 214 Mass. 549, 102 NE 69; 
Osgood v. Thurston, 23 Pick. 110; 
Williams v. Blunt, 2 Mass. 207. 

Mich.—Jaquith  v. Benzie_ Cir. 


Judge, 142 Mich. 174, 105 NW 148; 
Mulder v. Corlett, 54 Mich. 80, 19 
NW 756. 
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tiff’s attorneys claim a lien is not sufficient to pre- 
vent a dismissal of defendant’s appeal or writ of 


-C. Jurisdiction of Inferior Court. It 
is a general rule that if an inferior court or tribunal 
has no jurisdiction of a cause, an appeal from its 


no jurisdiction upon the appellate 


And the rule applies to appeals from jus- 


Miss.—Johnson y. Marshall, ae s 
182; Cumberland Tel., etc., 
Morgan, 92 Miss. 478, 45S 429: Rae 
born v. Cothern, 43° § 70; Rutt v. 
Montgomery, 83 Miss. 184, 35 S 465; 
Ball v. Sledge, 82 Miss. 747, 35 § 214): 

Mo.—Western Tie, etc., Co. v. Nay- 
lor Drainage Dist. Co., 326 Mo. 420, 
126 SW 499; Sidwell v. Jett, 213 Mo. 
601, 112 sw 56; Wright vy. Hink, 193 
Mo. 130)" 91 SW 933; Abernathy yo 
Moore, 83 Mo. 65; In re Wood, 138 
Mo. A. 258, 120 SW 635. 


Mont.—In_ re Searles, 46 Mont. 
822, 127 P 902. 

Nebr.—Redell v. Omaha, 80 Nebr. 
178, 113 NW 1054; Armstrong v. 
Mayer, 60 Nebr. 423, 83 NW 401; 
Stenberg v. State, 48 Nebr. 299, 67 
NW. 190. 


Nev.—Union Ditch Co. v. Leete, 24 
Nev. 345, 54 P 724. 


.N. H- Bickford vy. Franconia, 73 
N. ree 60 A 98. 
M.—De Baca v. Wilcox, 11 N. 


N. 
M. 346, 353, 68 P 922 [cit Cyc]. 

N. Y.—In re Howe, 66 App. Div. 
7, 72 NYS 866; Gormly v. McIntosh, 
22 Barb. 272; ‘Harriott v. New Jer- 
sey -S Co., 2 Hilt. 262, 8 AbbPr 284; 

N. C—Cary v. Allegood, 121 2-NEVCS 
54, nee SE 61. 

D.—Finn v. Walsh, 19 N. D. 61, 

121, “NW 766. 
oun i ee v. Patterson, 4 Oh. 

Okl.—Bostick v. Noble County, 19 
OKI9O2) 99 9 LoP A125 feita@yels 

Or.—Andrews v. Brown, 56 Or. 253, 
108 P 184. 

Tenn.—Kelly v. Conner, 122 Tenn. 
339, 123 SW 622, 25 LRANS 201. 

Tex.—Timmins v. Bonner, 58 Tex. 
554; Moore v. Hillebrant, 14 Tex. 
312, 65 AmD 118; Hearn v. Cutberth, 
10 Tex. 216; Horan vy. Wahrenberger, 
9" Tex. 313, 58 AmD 145; Able v. 
Bloomfield, 6 Tex. 263; Baker v. Chis- 
holm, 3 Tex. shee Knight v. Arm- 
strong, (Civ. A.) 162 SW 448; South- 
ern Kan. R. Co. v. Vance, (Civ. A.) 
155 SW 696; Ferguson v. Fain, (Civ. 
A.) 142 SW 1184; Gosden v. Ham- 
mock, (Civ. A.) 142 SW 931; Chilli- 
cothe Land Co. v. Ward, (Civ. A.) 
141 SW 1024; McNeill v. Casey, (Civ. 
A.) 135. SW 1130, 1133 [cit Cyc]; Gos- 
wick v. Templeton, (Civ. A.) 132 SW 
945; Bush v. Young, (Civ. A.) 124 
SW 110; Johnson v. W. H. Goolsby 
Lumber Co., (Civ. A.) 121 SW 883; 
Chicago, etc., R. Co. v. Crenshaw, 51 
Tex? \CivesAPe Lose: 11 2) Sees 
Louis Southwestern R. Co. v. War- 
ren, (Civ. A.) 109 SW 1144; Maley v. 
Mundy, 47 Tex. Civ. A. 630, 107 SW 
905; “Dexasvéte:, R: ‘Conv. "Hunt, 38 
Tex. Civ. A. 460, 85 SW 1168; Times 
Pub. Co. v. Hill, 36 Tex. Civ. A. 389, 
81 SW 806; McColpin v. McColpin, 
(Civ. A.) 15 SW 824; Attridge v. 
Maxey, 15 Tex. Civ. A. 134, 39 SW 
eee Hall v. MeGill, (Civ. A.) 38 SW 


Wash.—State v. King County 


Super. Ct., 9 Wash. 369, 37 P 489. 
Ont.—Ferguson v. Howick, 265s 
CAQ IBGE. 


But see Saltzstein v. Nahmens, 
153 Wis. 272, 1389 NW 751, 141 NW 
234; Berger v. Discher, 146 Wis. 
170, 181 NW 444; Stringham v. Win- 
nebago oe 34 Wis. 594; Felt v. 
Felt, 19 Wis. 193. 

And see her cases in the follow- 
ing notes. 

[a] Cause triable de novo on ap- 
peal. (1) Where the court of first . 
instance has failed to obtain juris- 
diction of a proceeding before it, the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 123] 


tices’ courts,!* from probate, county, and other in- 
ferior courts to district, cireuit, or other superior 
courts,4 from a special court of eminent domain,!® 
or from a county board or other similar tribunal.*® 
The general rule, however, is not universally rec- 
ognized, and even where it is recognized there are 
many exceptions and limitations.‘ 
not apply to excess of jurisdiction, erroneous exer- 
cise of jurisdiction, or want of jurisdiction of the 


court to which an appeal 
obtains none on the appeal, even 
where the whole matter is to be 
tried de novo in the appellate court. 
Wallace v. Degree, 88 D. C. 145; 
Royston’s App., 53 Wis. 612, 11 NW 
36; Felt v. Felt, 19 Wis. 193; and 
other cases supra this note. And see 
Tomlin vy. Harper, 6 Ga. A. 808, 65 
SE 1093; Roy v. Scott, 17 Hawaii 
598. See also infra text and notes 
13, 14. (2) Contra in absence of 
objection. U. S. v. Ang Suyco, 17 
Philippine 92. ‘ 

13. Ark.—Dunnington v._ Bailey, 
27 Ark. 508; Gregory v. Williams, 
24 Ark. 177; Collins v. Woodruff, 9 
Ark. 463; Latham v. Jones, 6 Ark. 
371; Levy v. Shurman, 6 Ark. 182, 
42 AmD 690; Pendleton vy. Fowler, 6 
St 41; McKee v. Murphy, 1 Ark. 


5. 

D. C.—Wallace v. Degree, 38 App. 
145, AnnCas1913C 118 and note. 

Hawaii.mRoy v. Scott, 17 Hawaii 
598. 

Tll.—Hemmingway Co. v. Keagle, 
Sd edit Ae Ob: 

Ind.—Horton v. 59 Ind. 
587; Mays v. Dooley, 59 Ind. 287; 
Jolly v. Ghering, 40 Ind. 139. 

Iowa.—Orchard v. Kirk, 156 Iowa 
374, 136 NW .666; Griggs v. Norman, 
155 Iowa 132; 135 NW 576. 

Kan. —Ferguson - McKinney Dry 
Goods Co. v. Grear, 76 Kan. 164, 90 
P 770 (city court having jurisdiction 
of justice). 

Md.—Darrell v. Biscoe, 94 Md. 684, 
51 A 410. 

Miss.—Johnson v. Marshall, 48 |S 
182; Ruff v. Montgomery, 83 Miss. 
184, 35 S 465; Ball v. Sledge, 82 Miss. 
747, 35 S 214. Compare McPhail v. 
Blann, 47 S 666. 

Nev.—Union Ditch Co. v. Leete, 24 
Nev. 345, 54 P 724. 

N. C.—-Cary y. Allegood, 121 N. C. 
54, 28 SE 61. 
4 Oh. 


508 .—Nichol 
Vt.—Thompson v. Colony, 6 Vt. 91. 
Wis.—Blackwood v. Jones, 27 Wis. 

498; Felt v. Felt, 19 Wis. 193. 

See Justices of the Peace [24 Cyc 
641]. 
Contra in absence of objection. U. 

S. v. Ang Suyco, 17 Philippine 92. 
14, Ala.—Leslie v. Tucker, 57 Ala. 

488: David v. David, 56 Ala.. 49; 

Pettus v. McKinney, 56 Ala. 41; Hays 

v. Cockrell, 41 Ala. 75. 
Conn.—Olmstead’s App., 43 Conn. 

132 


diy 
145 sw 393; Com. Vv. Cumberland 
142 SW 


‘Tel.,. ete., Co. 146 Ky. 142, 
392 
Cir. 


Mich.—Jaquith  v. Benzie 
Judge, 142 Mich. 174, 105 NW 148. 

Mo.—In re Wood, 138 Mo. A. 258, 
120 SW 635. é 

Mont.—Chadwick v. Chadwick, 6 
Mont. 566, 13°P 385. 


Sawyer, 


v. Patterson, 


N. M.—Chaves vy. Perea, 3 N. M. 
Mlipeame ioe 

N. D.—Finn v. Walsh, 19 N. D. 61, 
121 NW 766. 


Okl.—Rhyne_ v. vege Pe apa Assur. 
Coy 14001-5655, 78eP 558. 

Tex.—Timmins Vv. A cee 58 Tex. 
$54; McColpin v. McColpin, (Civ. A.) 
715 SW 824. 

Vt.—In re Parson, 64 Vt. 193, 23 
A 519; Adams v. Adams, 21 Vt. 162. 

And see other cases supra note 12. 

15. Cumberland Tel., etc., aor Vv. 
Morgan, 92 Miss. 478, 45 8 

16. Carter v. Jung nee Co., 
7S enind, * 702, 699. INE’. 801; o Jay. v: 


is taken, 


APPEAL AND ERROR 


person.?® 


or proceedings 
missed.?® 


The rule does 


O’Donnell, 178 Ind. 282, 98 NE 349; 


Myers v. Gibson, 152 Ind. 500, 538 
NE 646. 
17. See infra this note, and text 


and notes following. 

{a] Gimits of rule—(1) Thus 
where an equity cause was tried in 
the circuit court and taken under 
advisement, decree to be entered in 
vacation, and before the cause was 
determined it was, by division of the 
circuit, transferred to another judge, 
it was held that the court did not 
lose jurisdiction of the cause by the 
change in the presiding judge, that 
the decree of the new judge, without 
notice to the parties, was at most 
erroneous, and not void, and that the 
supreme court had jurisdiction to 
try the cause de novo upon appeal 
from such decree. Hull v. Chicago, 
ete., R. Co., 65 Iowa 713, 22 NW. 940. 
(2) And in Palys v. Jewett, 32 N. J. 
Eq. 302, where a suit in equity, 
brought against a receiver for dam- 
ages caused by the negligence of the 
receiver’s employees, was tried be- 
fore the vice chancellor whose de- 
cision was appealed from, the appel-: 
late court, expressing doubts as to 
whether the decision rendered in the: 
court below was_ within the vice 
chancellor’s jurisdiction and suscep- 
tible of being reviewed on the merits 
upon appeal, heard the appeal and 
rendered judgment. (3) And in 
Youngblood vy. Sexton, 32 Mich. 406, 
20 AmR 654, Cooley, J., delivering 
the opinion, it was held that where a 
cause in equity was argued and the 
state intervened for that purpose,: 
and the points involved in the merits: 
were presented in good faith, the: 
court on appeal would dispose of the 
controversy, although the court. be- 
low had no jurisdiction, as the action 
was one at law and not in equity as 
presented to the trial court, since, 
public interest demanded an early 
determination of the questions in- 
volved, and the pendency of the suit 
had delayed for a considerable pe- 
riod the enforcement of a state law 
supposed to be of high importance. 

[ Chancery appeal.—Ilin Arkan- 
sas it has been held that the supreme 
court will 
brought into it by appeal, whether 
the court below had jurisdiction or 
not. Bailey v. Gibson, 29 Ark. 472. 
Contra see Adams v. Wright, 129 
Ala. 305, 30 S 574; Ex p. Lyon, 60 
Ala. 650; Kelly v. Conner, 122 Tenn. 
339, 123 SW 62 2, 25 LRANS 201. 

[ce] Effect of admission of want 
of jurisdiction.—The rule that an ap- 
pellate court acquires no jurisdic- 
tion where the lower court had none 
should be applied with caution and 
discretion, and should not be applied 
merely because the parties admit 
that the lower court had no juris- 
diction, since the parties cannot de- 
prive the court of its jurisdiction by 
admission any more than they can 
confer it by consent. Schmidt v. 
Milwaukee, 149 Wis. 367,135 NW 883. 

18. Ariz—Spicer v. Simms, 6 
Ariz. 347, 57 P 610. 

By Tew v. Biggam, 43 Kan. 327, 
23 P 56 
SNS Te TE ey v. Dean, 98 Md. 72, 

Mo. a Sene: Knox Co. v. Ewell, 147 
Mo. A. 188, 126 SW 229. 

i 8, 2OTn.10 U4, 


61 P 1129; Deering vy. Quivey, 26 Or. 
556, 38 B710. 

Tex.—Jirou y. Jirou, (Civ. A.) 136 
SW 493. 


review a.chancery case} 
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In some cases it is held that when the 
lower court had no jurisdiction, there is nothing to 
support appellate jurisdiction, and that an appeal 


in error will therefore be dis- 


In most jurisdictions, however, the ap- 
pellate court may in such cases entertain an appeal 
or writ of error for the purpose of reversing a 
judgment or order for want of jurisdiction and 
dismissing the case or directing its dismissal by 


[a] Excess of jurisdiction.—Thus 


‘when a particular judgment or order 


is void as being in excess of the 
jurisdiction of the court, an appeal 
may be taken. Spicer v. Simms, 6 
Ariz. 347, 57 P 610; Stites v. McGee, 
387 Or. 574, 61 P 1129; Therkelsen v. 
Therkelsen, 35 Or. 75, 54.P 885, 57.P 


373; Deering v. Quivey, 26 Or. 556, 
38 P 710. And see infra § 287. 
[b] “A judgment rendered upon 


insufficient pleading when the court 
has jurisdiction of the subject-mat- 
ter of the suit is an erroneous exer- 
cise of jurisdiction, but not a judg- 
ment beyond the jurisdiction of the 
court, and an appeal from such judg- 
ment cannot be dismissed‘ by the ap- 
pellate court for want of jurisdiction 
in the trial court.”  Jirou vy. Jirou, 
(Tex. Civ. A.) 136 SW 493, 498. 

[c] Defective petition; judgment 
based on counterclaim.—Where de- 
fendant set up a good cause of ac- 
tion on a counterclaim, and issue 
was joined. thereon, and the verdict 
and judgment appealed from were 
principally on the counterclaim, and 
the judgment for defendant was a 
final judgment, the court on appeal 
had jurisdiction, although the peti- 
tion did not state a cause of action. 
Beyer-Knox Co. v. Ewell, 147 Mo. A. 
188, 126 SW 229. 

[a] Want of jurisdiction of the 
person (1) is waived by an appeal 
(Ball v. Biggam, 43 Kan. 327, 23 P 
565; Klaise v. State, 27 Wis. 462; 
infra §§ 125, 127), (2) unless: the 
appeal is taken for the purpose of 
having. the cause reversed (Trullen- 
ger v. Todd, 5 Or. 36). -(3) If-a trial 
court fails to acquire jurisdiction of 
the person of defendant, if defend- 
ant perfects an appeal that will give 
the appellate court jurisdiction. 
Wasson v. Cone, 86 Ill. 46; Fee v. 
Big Sand Iron Co., 13 Oh. St. 568. 
(4) The record of the entry of an 
appeal, under a statute from a de- 
cree of a chancery court setting 
aside, on the motion of a nonresi- 
dent administratrix, the proceedings 
by which service of notice was ob- 
tained in an action against her, gives 
the supreme court jurisdiction over 
the person of such administratrix 
for the purpose of passing on the 
propriety of such decree. State v. 
Call, 41 Fla. 450, 26 S 1016. 

19. Ala.—McMillan v. Gadsden, 39 
S 569; Barber v. State, 143 Ala. 1, 
39 S 318; Kidd v. Burke, 142 Ala. 
625, 38 S 241; Adams v. Wright, 129 
Ala. 305, 30 S 574; Ex p. Lyon, 60 
Ala. 650; Leslie v. Tucker, 57 Ala. 
483; Davis v. David, 56 Ala. 49; Pet- 
tus v. McKinney, 56 Ala. 41; Hays v. 
Cockrell, 41 Ala. 75; Central of Ga. 
R. Co. v. Coursen, 8 Ala. A. 589, 62 
S 977; Ireland v. Brown, 6 Ala. A. 
234, 60 S 559; Garner v. Anniston, 2 
Ala. ‘A. 389, 56 S 874. 

Kan.—Armour Packing 
Howe, 62 Kan. 587, 64 P 42. 

Mass.—Boston Fourth Nat. Bank 
v. Mead, 214 Mass. 549, 102 NE 69. 

Nev.—Union Ditch Co. v. Leete, 24 
Nev. 345, 54 P 724. 

N. C.—-Cary v. Allegood, 121 N. C. 
54, 28 SE 61. 

Tex.—Timmins v. Bonner, 58 Tex. 


Come iv: 


554; Horan v. Wahrenberger, 9 Tex. 
313, 58 AmD 145; Able v. Bloomfield, 
6 Tex. 263; Gosden v. Hammock, 


(Civ. A.) 142 SW 931; Chillicothe 
fend Co. v. Ward, (Civ. A.) 141 SW. 

Wis.—Berger v. Discher, 
170, 181 NW 444: 


146 Wis. 
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the lower court,2° or directing its transfer to the | court. 
jurisdiction,22 rendering a judgment 
for costs,?? or, it seems, of rendering the judgment 
which the court below ought to have rendered,?* 
without any adjudication of the merits. 
Proper practice in some such cases to move to set 
aside the void judgment in the court in which such 
judgment was rendered and to appeal from an order 
denying the motion if such an order is made.** 
Cases within original jurisdiction of appellate 


‘court having 


See also Alexander v. Segee, 101 
Me. 561, 64 A 1049; Jaquith v. Benzie 
Cir: Judge, 142 Mich. 174, 105 NW 
148; Ball v. Sledge, 82 Miss. 747, 35 
S 214. 

{a] When a judgment by a judge 
in vacation is unauthorized by law, 
the judgment is a nullity and will 
not. support an appeal. State v. 
@rook,. 123. Ala. 657,.27 S334. And 
see other Alabama cases supra this 
note. 

20.2228; Four Hundred and 
Forty-Three Cans Frozen Egg Prod- 
act ve UniSa226.0.S. 1725533 ISCts50, 
57 L. ed: 174; Chicago, ete., 
v. Willard,.220 U.S. 4138, 
460, 55 L. ed. 521; Union, etc., Bank 
v. Memphis, 189 U. S! 71, 23 SCt 604, 
47 L. ed: 712; U. S. v. Nourse, 6 Pet. 
470, 8 L. ed.. 467; Canter v. Ameri- 
ean, ete., Ins) Co.,9 2) Pet. 554, 7 L. 
ea. 161 ton enries ve Henderson, 145 
Fed. 316, 76 CCA 196; Nashua, etc., 
R. Corp. v. Boston, tae: Corp., 
51 Fed. “929, 2 CCA 548. See also 
Ryder vi “Holt, 128 °U.0S..525, 95SCt 
14S ogy lerleds v5.29: 

Ark.—Halliburtqn v. Sumner, 26 
Ark. 659; Latham v. Jones, 6 Ark. 
371; Levy v. Shurman, 6 Ark. 182, 
42 AmD 690. 

Cal.—MecConoughey v. San Diego, 
128 Cal. 366,60 P 925; De Jarnatt v. 
Marquez, 127 Cal. 558, 60 P 45, 78 
AmSR 90; ‘Barnhart v. Fulkerth, 92 
Cal... 155) $8 P 221. 

Fla.—Seaboard Air Line R. Co. v. 
Ray, 52 Fla. 634, 42 S 714. 

Tll.— McComb v. McComb, 238 Ill. 
555, 87 NE 353 [rev 141 Ill. A. 160]; 
Taylor v. Smith, 64 Ill. 445. 

Ind.—Steinmetz v. G. H. Hammond 
Co., 167 Ind. 153, 78 NE 628; Chicago, 
etc, Ra Coa ve Salem, 162 Ind. 428, 70 
NE. 530; Louisville, ete, R. Co. v. 
Lockridge, 93h Inds Vols sDoctoninw. 
Hartman, 74 Ind. 221; Kyle, v. Kyle, 
55 Ind. 387; Shoemaker v. Grant 
County, 36. Ind. 175; Palmer v.. Ful- 
lerie22 sInd:s115: 

: Me.—Hatchy. Allen, 27 Me. 85. 
Md.—Darrell v. Biscoe, 94 Md. 684, 
410. 


51 A 

Mass.—Gray_ ev. Thrasher, 104 
Mass. 373; Waters v. Randall, 8 
Mete. 132. 

Miss.—Cumberland Tel., etc., Co. 


v. Morgan, 92 Miss. 478, 45 S 429. 

Mo.—St. Louis v. Glasgow, 254 Mo. 
262, 162 SW 596; Sidwell v. Jett, 213 
Mo. 601, 112 “SW 56; Williams v. 
Kirby, 169 Mo. 622, 70 SW 140; Aber- 
nathy v. Moore, 83 Mo. 65; Dillard 
v. St. Louis, ete, R. Co., 58 Mo. 69; 
Smith v. Jacobs, 77 Mo. A. 254. 

N. Y.—Heishon v. Knickerbocker 
L. Ins. Co., 77 N. Y. 278; McMahon v. 
Rauhr, 47 N. Y. 67; Marty v. Marty, 
66) App Dive 20e 2iBONN.S ¥ 1369" 
Gormly v. McIntosh, 22 Barb. 271; 
Hurry v. Coffin, 11 Daly 180; Wands 
v. Robarge, 24 Misc. rag fo 53 NYS 
700; Loeb v. Smith, 24 Misc. 200, 52 
NYS 677; Potter v. New York Bantist 
Mission Soc., 23 Misc. 671, 52 NYS 
Penniman v. La Grange, 23 
121, 50 NYS 710% cAllison’ *v. 
A. Snider Preserve Co., 20 Misc. 
367, 45 NYS 923; Spiero v. Metro- 
politan’ St-:RssCo:, 4s Misc. 245 35 
NYS 123; Horowitz v. Decker. 88 
NYS 217; Voorhis v. French, 61 How 
Pr 161; Malone y. Clark, 2 Hill 657. 
Compare Matter of Howe, 66 App. 
Div. 7, 72 NYS 866; Hill v. Moebus, 
31 Misc. 134, 63 NYS 1022. 

Okl.—Rhyne vy. Manchester Assur. 
Co}, 14 O15 555; 78 Pi553: 


APPEAL AND ERROR 


It is the 


S. D.—Plunket v. Evans, 2 S. D. 
434, 50 NW 961. 

Tenn.—Kelly v. Conner, 122 Tenn. 
339, 123 SW 622, 25 LRANS 201. 

“Tex.—Jirou Vv. Jirouy LO4e ex 136; 
185 SW 114; Williams v. Steele, 101 
Tex. 382, 108 SW 155; Hearn v. Cut- 
berth, 10 Tex. 216; Baker vy. Chis- 
holm, 3 Tex. 157; Swigley v. Dick- 
son, 2 Tex. 192; McNeill v. Casey, 
(Civ. A.) 135 SW 1130; Chicago, etc., 
R. Col v. Crenshaw, 51° Tex. ‘Civ. A 
198, 112 SW 117; Texas, etce., R. Co. 
v. Hunt, 38 Tex. Civ. A. 460, 85 SW 
1168; Times Pub. Co. v. Hill, 36 Tex. 
Civ. A. 389, 81 SW 806; Ex P. Se 
man, 28 Tex. A. 486, 13 SW 7 

Vt.—In re Parson, 64 Vt. 283, 23 
A: 519. 

Va.—Louisa County v. Yancey, 109 
Va. 229, 63 SE 452. 

W. Va.—Monroe v. Bartlett, 6 W. 
Va. 441. 

Wis.—Saltzstein v. Nahmens, 153 
Wis. 272, 1389 NW 751, 141 NW 234; 
Ashland Lodge No. 63 I. O. O. F. v. 
Williams, 100 Wis. 223, 75 NW 954, 
69 AmSR 912; Kidder v. Fay, 60 
Wis. 218, 18 NW 839; Royston’s App., 
53 Wis. 612, 11 NW 36; Stringham v. 
Winnebago County, 24 Wis. 594; Felt 
v. Felt, 19 Wis..193. 

Can. ~-McKelvey Vie Le Roi Min. Co., 
32 ne S. C. 664. 

S.—Slipp v. Morris, 41 N. S. 87. 

OnE aired eeon v. Howick, 25. 
COPY BSL 

Durall, 


See Petty v. 
(Iowa) 120. 

See also infra XIII, XVII 4 C. J. 

[a] On a writ of error a void 
judgment may be reversed. Nelson 
v. Rockwell, 14 Ill. 375; Haines v. 
Cearlock, 95 Ill. A. 203; Armstrong 
v. Mayer, 60 Nebr. 423, 88 NW 401. 
See also Hurlbut v. Palmer, 39 Nebr. 
158, 57 NW 1019; and infra § 287. 

{b] A judgment void in part may 
be appealed from and reversed as 
to the void part. Travers vy. Dean, 
98 Md. 72, 56 A 388; Peo. v. Ferris, 
36 N. Y. 218. 

[c] Only the question of the ju- 
risdiction of the lower court can be 
considered. Oswald v. Wolf, 126 111. 
542, 19 NE 28; Mcleod v. Simonton, 


4 Greene 


39 La. Ann. 853, 2 S 608; Bickford 
v> Franconia, 73) N. Hy £94, 60: A ‘938* 
Gormly v. McIntosh, 22 Barb. (N. 


Y.) 271; Hearn v. Cutberth, 10 Tex. 
216; Texas, ete., R. Co. v. Hunt, 38 
Tex. Civ. A. 460, 85 SW 1168;. At- 
tridge v. Maxey, 15 Tex. Civ. A. 134, 
39 SW 322; and other cases cited 
supra this note. 

[d] Appeal from intermediate ap- 
pellate court.—(1) Although a judg- 
ment of a justice of the peace is void 
because the sum involved in the 
action exceeds his jurisdictional 
amount, yet where the superior court 
assumed jurisdiction of an appeal 
therefrom, and _ tried the case de 
novo, an appeal will lie from its 
judgment to the supreme court. De 
Jarnett v. Marquez, 127 Cal. 558, 60 
P 45, 78 AmSR 90. (2) And, al- 
though the judgment of the circuit 
court on appeal from a justice is 


ordinarily final, an appeal lies to the 


court of appeals where the justice, 
and consequently the circuit court, 
were without jurisdiction, and error 
in the latter tribunal in rejecting 
evidence showing want of jurisdic- 
tion in the justice is therefore re- 
viewable. Darrell v. Biscoe, 94 Md. 
684, 51 A 410. (3) When an inter- 
mediate court entertains an appeal 


[§§ Sooo 


It has been held in some states that an ap- 
peal cannot be entertained, although the court to 
which it has been taken may have original jurisdic- 
tion of the matter presented ;”° but elsewhere it has © 
been held that on appeal from the judgment of a 
court not having jurisdiction to a court having 
original jurisdiction of the subject matter, if the 
parties voluntarily appear and consent to trial, the 
judgment of the latter court will be binding.?® 

[§ 124] D. Effect of Want of Jurisdiction in 


without a final judgment having been 
entered in the court of original ju- 
risdiction, the supreme court can re- 
verse the judgment of the inter- 
mediate court only with instructions 
to dismiss the appeal. Mordecai v. 
Lindsay, 19 Hows (U2"S.) 199,215) Ee 
ed. 624. See also Waters v. Walker, 
4 Mex. VA... Give Cats. 18's 2.68 enh vase 
1085; Ohse v. Bruss, 45 Wis. 442; 
Cooban v. Bryant, 36 Wis. 605. 

[e]. Dismissal of appeal on mer- 
its—In Canada, where the jurisdic- 
tion of the supreme court to enter- 
tain an appeal was in doubt, but it 
was considered that the appeal 
should be dismissed on the merits, 
the court heard and decided the ap- 
peal accordingly. Canadian Pac. R. 
COs VWeeRexs -38" Can. SemCre Lae 

21. McComb v. McComb, 238 Mil. 
555, 87 NE 353 [rev 141 Tile eae 160] 
(holding that, on appeal to the su- 
preme court from the appellate court 
of a cause of which the latter was 
without jurisdiction, the judgment 
will be reversed and the cause re- 
manded, with directions to transfer 
the cause to the supreme court as 
required by statute). 

[a] Woid decree after removal of 
cause.—Where the judge of a judicial 
circuit from which a‘cause had been 
removed, after the adjournment of 
a term held by him in the judicial 
circuit to which it was transferred, 
made an unauthorized and void de- 
cree finally determining the case in 
vacation, it was held that the appel- 
late court would not dismiss an ap- 
peal from such decree but would 
take jurisdiction so far as to reverse 
the decree and remand the cause, to 
be heard and determined in the court 
from which the cause was removed. 
Johnson v. Young, 11 W. Va. 673. 

22. North American Transp., etc., 
Co. ‘vy. .Morrison, 178- Wisi 262 20 
SCt 869, 44 L. ed. 1061 [rev 85 Fed. 
802]; Blacklock v. Small, 127 Us 9S: 
96,18 SCt 1096432, sh7 ed. 70; Mans- 
field, ‘ete! Ra Com. is wal. sol guess 
379, 4 SCt 510, 28 L. ed. 462; Palmer 
v. Fuller, 22 Ind. 115; Burke v. Jack- 
son, 22 Oh. St. 268; Norton v. Mc- 
Leary, 8 Oh. St. 205; Louise v. Cana- 


dian. Paco ER Cos 45 Many ple aioee 
Costs [11 Cy cr207,. 211. 

23. Hearn v. Cutberth, 10 Tex. 
216; Louisa Coy Vv. Yancey, 109 


Va. 229, 63 SE 45 

24. Kamp v. 2 np, 59 Ne Yu 2d 
Elmira Realty Co. v. Gibson, 103 
App. Div. 140, X92 NYS 913; Matter of 
Armstrong, 76 NYS 40; Hoover v. 
Hoover, 39 Or. 456, 65 P 796; Blyth, 
ete’, Cos yz Swenson, 15 Utah’ 345, 49 
EP O2ie 

[a] In Kentucky a statute pro- 
vides that there shall be no appeal 
from a ‘void judgment until a mo- 
tion has been made in:the court be- 
low to correct it. Code Civ. Proc. § 
763. See also Hager v. New South 
Brewing Co. 90 SW 608; Jones 
v. Walter, 70 SW 191; Hermann 
v. Martin, 107 Ky. 642, 55 SW 429, 
21 KyL (1396; Swafford v. How- 


ard, 50 SW 48; Easterling v. 
Chiles. 93 Ky.- 315. 20 “SW 227, 23 
KyL 287; Louisville Rock, ete.. Co. 


Waienrnil8., Koya, 12° Bullitt v. Com., 
14 Bush 74 

Bae Brady v. Brannon, 134 Ky. 
769, 121 SW 679; ,Timmins v. Bon- 
ner, 58 Tex. 554; Davis v. Stewart, 4 


Tex. 223; Aulanier vy. Governor, 1 
Tex. 653. 
26. Randolph County v. Ralls, 18 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


_General.?7 


§§ 124-195] 


judgment of the court below.?§ 


[§ 125] HE. Consent of Parties?°—1. Cannot 


Tll. 29; Allen v. Belcher, 8 Ill. 594; 
Pearson v. Kansas Mfg. Co., 14 Nebr. 
211, 15 NW 346. 

[a] In North Carolina, although 
an equitable action is wrongly be- 
gun before the clerk instead of in 
the superior court in term, when it 
gets into the superior court by ap- 
peal, that court has jurisdiction of 
the cause and can make all necessary 
amendments to give effectual juris- 
diction. Smith v. Gudger, 133 N. C. 
627, 45 SE 955; Springs v. Scott, 132 
N. C. 548, 44 SH 116; Elliott v. Tyson, 
117 N. C. 114, 23 SHE 102 

27. Dismissal for want of juris- 
diction see infra XIII 4 C. J. 


28. Conn.—Banks v. Porter, 39 
Conn. 307. 
Me.—State v. Quinn, 96 Me. 496, 


498, 52 A 1009 (where, in the case 
of an appeal taken from a magis- 
trate’s judgment to a superior court 
having no jurisdiction, the court 
“The appeal is undoubtedly 
It is not properly before the 
appellate court. But it was the duty 
of the defendant, if he desired to ap- 
peal from the judgment of the mag- 
istrate, to appeal to the proper court, 
and the proper term of court, and 
having failed to do so his attempted 
appeal was a nullity, and the judg- 
ment of the magistrate in the origi- 
nal proceeding stands against him 
unreversed and unaffected by his in- 


effectual attempt to appeal there- 
from’’). 

Nebr.—State v. Fields, 62 Nebr. 
520, 87 NW 318. 

may Y.—Doty v. Brown, 4 HowPr 
429. 

Tex.—McCrimmin v. Cooper, 37 


Tex. 423; Horan v. Wahrenberger, 9 
Tex. 313, 58 AmD 145; Stone v. Stone, 
18 Tex. Civ. A. 80, 43 SW BUG KCC 
A.) 40 SW 1022. 

See also Courts [11 Cye 702]; 
Judgments [23 Cye 1073]; and the 
cases cited in the following sections. 

Disregard of judgment by lower 
court see infra XVII 4 C. J. 

29. Jurisdiction by consent gen- 
erally see ee [11 Cye 678]. 

30. WU. S.—Chicago; etc., R. Co. v. 
Willard, 220 U. S. 418, 31 SCt 460. 
Sorrel ed. 521; Merrill v. Petty, 16 
Wall. 338, 21 L. ed. 499; The Lucy, 
& Wall. 307, 19 L. ed. 394; Sampson 
v. Welsh, 24 How. 207, 16 L. ed. 632: 
Ballance v. Forsyth, 21 How. 389, 16 
L. ed. 143; Montgomery v. Anderson, 
21 How. 386, 16 “oy ed! 160 (holding 
that, where an appeal was_ taken 
from a nonappealable order, the er- 
ror was not cured by a stipulation of 
the parties of the existence of facts 
which would render the order ap- 
pealable); Kelsey v. Forsyth, 21 How. 
85, 16 L. ed. 32: Mills v. Brown, 16 
Pets525, 10 L. ‘ed. 1055; Shankland 
v. Washington, 5 Pet. 390, 8 L. ed. 
166; Headrick v. Larson, 152 Fed. 
93, 81 CCA 317; Henrie v. Henderson, 
145 Fed. 316, 76 CCA 196 [rev 142 


Fea. 56817; Stevens v. Clark, 62 Fed. 
321, 10 CCA 3879; Doty v. Jewett, 19 
Fed. 337. 


. Ala.—Wynn vy. Tallapoosa County 
Bank, 168 Ala. 469, 53 S 228; Meyers 
v. Martinez, 162 Ala. 562, 50 S 351; 
Sumner v. Hill, 157 Ala. 230, 47 S 
565; Little v. Fitts, 33 Ala. 343; 
Mabry v. Dickens, 31 Ala. 243; John- 
ston v. Fort, 30 Ala. 78; Benford v. 
Daniels, 20 Ala. 445. 


Ark.—Hamilton v. Buxton, 5 Ark. 
400. 
Cal.—Niles v.: Gonzalez, 152 Cal. 


90,7 92 Pries 
19 Cal. 124. 
Colo.—Taylor v. Colorado Iron 
Works, 33 Colo. 179, 80 P 129; Arapa- 
hoe County v. McIntyre, 23 Colo. 137, 


[3 C. J.-24] 


Brooks v. Calderwood, 


Where an appellate court is without 
jurisdiction of the subject matter it cannot acquire 
jurisdiction by its decisions or otherwise; itS pro- 
ceedings and judgment are absolutely void, and they 
can have no effect whatever on the proceedings or 


APPEAL AND ERROR 


Confer Jurisdiction. 
rive their jurisdiction over any cause from the law, 
no mere consent, agreement, or stipulation of the 
parties, or waiver of objection, can confer jurisdic- 
tion upon an appellate court where it has none by 


[3C.J.] 369 


Since appellate tribunals, de- 


law over the subject matter of the cause or ap- 


peal;°° and this 


46 P 6388; Gordon v. Gray, 19 Colo. 
167, 34 P 840; Harvey v. Travelers 
Ins: Co.,,18 Colo. 354,32 P 935% Me- 
Claskey v. Lake View Min., etc., Co., 
18 Colo. 65, 31 P 333; Sons of Amer- 
ica Bldg., ete., Assoc. v. Denver, 15 
Colo. 592, 25 P 1091; Crane v. Farmer, 
14-Colol_ 294," 23 P 455; Hall v. Pay 
Rock Consol. Min. Co., 6 Colo. 81; 
Thorne v. Ornauer, 6 Colo. 39; Bd. 
County Comrs. v. Sloan, 4 Colo. 128; 
Bernard wv. Boggs, 4 Colo. 73; Pea- 
body v. Thatcher, 3 Colo. 275. 

Conn.—Chipman v. Waterbury, 59 
Conn. 496, 22 A 289; Savage v. White, 
2 Root 377. 

D. C.—Wallace v. Degree, 38 App. 
145, AnnCas1913C 118. 

Fla.—Holbrook y. Allen, 4 Fla. 87. 

Ga.—Baldwin v. Lowe, 129 Ga. 711, 
59 SE 772; Culloden Bank y. Forsyth 
Bank, 119 Ga. 351, 46 SE 424; Bass 
v. Bass, 73 Ga. 134. 

Ill—Jones v. Chicago Sanitary 
Dist., 252 Tll. 591, 97 NE 210 (conces- 
sion of title involved cannot confer 
jurisdiction) ; Peo. v. Peoria, 229 Ill. 
NE 225; Audubon v. Hand, 
301s (ONE Wl orev 123 01k 
A. 600]; Chicago Portrait Co. v. Chi- 
cago “Crayon Co,, 217 Ill. 200,, 202, 
Ta NEY 473 [eit Cyel: Perry .v...Bo- 
zarth, 198 Ill. 328, 64 NE 1076; Rich- 
ards v. Lake Shore, etc., R. Co., 124 
Ill. 516, 16 NE 909; Westcott v. Kin- 
ney, 120 Ill. 564, 12 NE 81; Fleisch- 
man v. Walker, 91 Ill. 318; Peak v. 
Peo., 71 Ill. 278; Ginn v. Rogers, 9 
Wi 131s Peo: “vee Reval 2 Vila ben: 
Peo. v. Rossville,- 134 Ill. A. 387; 
Meyers Ve Decatur, TSA De eae oso 
John F. Alles Plumbing Col ve Alles, 


Oto. UA 252° Sternberg v. Strauss, 
41 Ill. A. 147; Meinke v. Chicago, 9 
Tl. A. 516; Moore v. Bolin, 5 Tl. A. 


556. 

Ind.—Branson vy. Studabaker, 133 
Ind. 147, 33 NE 98; Tucker v. O’Neal, 
130. 'nds7597;,, SO.NE O38.) Lucker. we 
Sellers, 130 Ind. 514, 30 NE 531; Ex 
p. Sweeney, 126 Ind. 583, 27 NE 127; 
Flory v. Wilson, 83 Ind. 391; Doctor 
v. Hartman, 74 Ind. 221; Davis v. 
Davis, 36 nds 1605" Barnard -v., Cox. 
25 Ind. 251; Shroyer v. Lawrence, 9 
Ind. 322; Ridge v. Crawfordsville, 4 
Ind. A. 513, 31 NE 207; Jefferson- 
ville, ete., R. Co. v. Harrold, 3 Ind. 
A. 592, 30 NE 158. 

Iowa.—Baily v. SBirkhofer, 123 
Iowa 59, 98 NW 594; Home Sav., etce., 
Co. v. Polk County Dist. Ct., 121 Iowa 
L- 95 NW. 5223. Wilsons; v-a,lowa 
County, 52 Iowa 339, 1 NW 490, 3 NW 
156; Long v. Long, Morr. 381. 

Ky.—Droege, etc., Fdy. Co. v. Rob- 
ert Fields Sales Agency, 104 SW 1007, 
31 KyL 1247. 

La.—Sennette v. St. Mary’s Parish 
Police Jury, 129 La. 728, 56 S. 653; 
Gagneaux v. Desonier, 104 La. 648, 
29 S 282; State v. Judge Civ. Dist. 
Ct., 41 La. Ann. 540, 6 S 821; Gee v. 
Thompson, 39 La. Ann. 310, 1 S 537; 
State v. Chapman, 38 La. Ann. 348; 
Johnston v. Cocke, 12 La. Ann. 859; 
Robouam v. Robouam, 12 La. 73. 

Me.—Milliken v. Morey, 85 Me. 340, 
27 A 188. 

Md.—Hayman y. Lambden, 97 Md. 


33; 54 A 962. 
Mass.—Boston Fourth Nat. Bank 
v. Mead, 214 Mass. :549, 102 NE 69; 


Smith v. Brown, 136 Mass. 416; Car- 
roll v. Richardson) 9 Mass. 329. 

Mich.—Perkins v. Perkins, 
Mich. 690, 140 NW 161; U. 
sum Co. v. Kent, Cir. Judge, 150 
Mich. 668, 114 NW 666; Youngblood 
v. Sexton. 32 Mich. 406. 20 AmR 654; 
Allen v. Carpenter,*15 Mich. 25; Far- 
rand vy. Bentley. 6 Mich. 281; Wilson 
vy. Davis, 1 Mich. 156; Spear v. Car- 
ter, 1 Mich. 19, 48 AmD 688; Clark 


rule applies where the case arises 


v. Holmes, 1 Dougl. 390; Beach v. 
Botsford, 1 Dougl. 199, 40 AmD 45. 

Minn.—Jones v. Minneapolis, 20 
Minn. 491; Rathbun v. Moody, 4 Minn. 
364; Ames v. Boland, 1 Minn. 365. 

Miss.—Switzer v. Benny, 94 Miss. 
209, 48 S 401. 

Mo.—Dubowsky v. Binggeli, 258 
Mo. 197, 167 SW -9993 St. Louis iy. 
Glasgow, 254 Mo. 262, 162 SW 596; 
Vandeventer v. Florida Sav. Bank, 
232 Mo. ; State v. 
Nixon, . 496, 1384 SW 538; 
State v. Nixon, 133 SW 340; Schwy- 
hart v. Barrett, 223 Mo. 497, 122 SW 
1049; Wright v. Hink, 193 Mo. 130, 
91 SW 933; Little vy. Reid, 141 Mo. 
242, 42 SW 674; Parker v. Zeisler, 
139 Mo. 298, 40 SW 881; Luther v. 
Brown, 132 Mo. 70, 33 SW 442; State 
v. Bulling, 100 Mo. 87, 12 SW 356; 
Abernathy v. Moore, 83 Mo. 
Brown v. Woody, 64 Mo. 547; 
pack v. Briant, 63 Mo. 580; 
v. Calhoun,, 59) sMos 2g: 
Ward, 47 Mo. 289; Bowles v. Troll, 
172 Mo. A. 102, 154 SW 871; Moore 
v. Wabash R. Co., 51 Mo. A. 504. 

Nebr.—Edney v. Baum, 70 Nebr. 
159, 97 NW 252; Boales v. Ferguson, 
2 Nebr. (Unoff.) 172, 96 NW 337. 

Nev.—Phillips v. ‘Welch, 11 Nev. 
Si paler v. Moore, 1 Nev. 231. 

N. J.—Warren County School Dist. 
No. 28 v. Stocker, 42 N. J. L. 115; 
Goldy v. Kircher, 26 A 578; Parker 
Vv. ay alae 53: NaI.) Lice 43% 2h GA 95s 

Y.—Peo. v. Clerk of Mar. (Sigs 
3 Abb Dec. 491; Peo. v. Havens, 3 
ING ele 56: 5 

N. C.—J. R. Cary Co. v. Allegood, 
121 N. C. 54, 28 SE 61; Belden vy. 
Snead, 84 N. GC. 243. 

N. D.—Weicker v. Stavely, 14 N. 
D. 278, 103 NW 753. 

Oh.—Wasson v. Heffner, 13 Oh. 
St. 573! 

Oki.—Palmer-Gregory 
College v. Hart, 26 Okl. 
TASS 
P 80 


Chiropractic 
855, LLOe > 
gees v. Gates, 15 Okl. 602, 82 


Or.—Andrews v. Brown, 56 Or. 253, 
108 P 184; Twitchell v. Risley, 56 
Or. 226, 107 P 459; Wong Sing v. 
Independence, at OPPs Zot, 83 Posse 

Pa.—McKee v. Sanford, 250 Rai LOD 
McKee v. Harris, 25 Pa. 102. But 
compare Harrisburg v. Forster, 39 
Pa. Punel: 238. 

S. D.—Chamberlain v. Hedger, 10 
S2 DE 29050 en Nii aioe 


Tenn.—Prudential Ins. Co. v. Sam- 
bucetti, 1 Tenn. Civ. A. 127, 133 [cit 
Cy-eil- 

Tex.—Southern Kan. R. Co. v. 


Vance, (Civ. A.) 155 SW 696; Hallam 
v. Moore, (Civ. A.) 126 SW 908; Lod- 
wick Lumber Co. v. Jones, (Civ. A.) 
104 SW 788. 

Utah.—Anderson Wis Halthusen 
Mercantile Co., 30 Utah 31, 83 P 560. 


Va.—Clarke v. Conn, 1 Munf. (15 
Va.) 160; McCall v. Peachy, 1 Call 
(6 Wa.) 55 


Wis.—Wilt v. Neenah Cold Storage 
Co., 130 Wis. 398, 110 NW 177; In re 
Minnesota, etc., R. Co., 103 Wis. 191, 
78 NW (753; Hyde v. German, Nat. 
Bank, 96 Wis. 406, 71 NW 659; Vogel 
v. Antigo, 81 Wis. 642, 51 NW 1008; 
Plano Mfg. Co. v. Rasey, 69 Wis. 
246, 34 NW 85; Watson v. Appleton, 
62 Wis. 267, 22 NW 475; Fleming v. 
Appleton, 55 Wis. 90, 12 NW 462; 
Palmer v. Peterson, 46 Wis. 401, 1 
NW 73; Ohse v. Bruss, 45 Wis. 442; 
Mathie v. McIntosh, 40 Wis. 120; 
Felt v. Felt, 19 Wis. 193; Miles v. 
Chamberlain, 17 Wis. 446; Verbeck v. 
Verbeck. 6 Wis. 159; Clark v. Bow- 
ers, 2 Wis. 123; Walker v. Rogan, 1 
Wis. 597. 

fa] When an appeal should have 
been taken to an intermediate appel- 


870 118 6.32] 


beyond the territorial jurisdiction of the court,3* 
where the amount in controversy is not sufficient to 
confer jurisdiction,®? where there has been no final 
adjudication of the case in the court below, when 
this is necessary,*® or, according to the weight of 
where the time limited by law within 
which the appeal must be taken and perfected has 
expired,®4 where there has been no formal appeal 
from the judgment of the court below or jurisdic- 
tional prerequisites have not been complied with,*® 


authority, 


late court, consent cannot give the} 
supreme court jurisdiction of i 
Wright v. Peo., 92 Ill. 596; Fleisch- 
man v. Walker, 91 Ill. 318. 

{b] Joinder in error or assign- 
ment of cross errors.—(1) Jurisdic- 
tion as to the subject matter cannot 
be conferred by consent or waiver by 
a joinder in error (Johnston v. Fort, 
30 Ala. 78; Gordon v. Gray, 19 Colo. 
167, 34 P "840; Harvey v. Travelers’ 
Ins. Cones Colo. 3D4 32 PE98b; Leo. 
v. Richmond, 16 Colo. 274, 26°R 929; 
Crane v. Farmer, 14 Colo. 394. 23 P 
455; Vallette v. San Juan, etc., Min., 
etc., Co., 11 Colo. 204, 17 P 509; Hall 
v. Pay Rock Cons. Min. Co., 6 Colo. 


81; Thorne v. Ornauer, 6 Colo. 39; 
Peabody v. Thatcher, 3 Colo. pies 
Paid Fire Dept. Benev. Assoc. 


5 Ill. A. 240 [aff 100 ni. 
LOTS (2) or assignment of cross 
errors (Jeffersonville, ete., R. Co. v. 
Harrold, 3 Ind. A. 592, 30 NE 158). 
State v. Nixon, 232 Mo. 496, 

State v. Nixon, (Mo.) 
133 SW 340 


[a] Application of rule.—The ju- 
risdiction of an appellate court lim- 
ited by law to appeals arising within 
fixed territorial limits cannot be en- 
larged by consent of parties, so as to 
draw within it a case arising out- 

side of such limits, although within 
“ such limits the court has jurisdiction 
of appeals involving the subject mat- 
ter of the appeal. State v. Nixon, 
232 Mo. 496, 134 SW 538; State v. 
Nixon, (Mo.) 133 SW 340. 

32. Colo.—Sons of America Bldg., 
etc., Assoc. v. Denver, 15 Colo. 592, 
25 P 1091; Crane v. Farmer, 14 Colo. 
294, 23 P 455. 

Ind.—Ridge v. Crawfordsville, 4 
Ind. A. 513, 31 NE 207. 

Minn.—Dodd v. Cady, 1 Minn. 289. 

Mo.—Bowles, v. Troll, 172 Mo. A. 
102, 154 SW 871. 

W. Va.—State v. Ripple, 27 W. Va. 
211. 

See infra § 235; and Courts [11 Cyc 

675]. 


674, 

33. Ala.—Meyers v. Martinez, 162 
Ala. 562, 50 S 351; Sumner v. Hill, 
157. Alas 250, 4202S 5655" Mabry v. 
Dickens, 31 Ala. 243; Benford v. Dan- 
iels, 20 Ala. 445; Merrill v: Jones, 
8 Port. 554. 

Ark.—Knox v. Beirne, 4 Ark. 460. 

Ga.—Zorn vy. Lamar, 71 Ga. 80. 

Tll.— Routt v. Newman, 157 Ill. A. 
242. 243 [eit -Cyc]; “Sternberg, ~v. 
Strauss, 41 Til. A. 147. 

Ind.—Champ v. Kendrick, 130 Ind. 
545, 30 NE 635; Davis v. Davis, 36 
Ind. 160; Shroyer v. Lawrence, 9 Ind. 
322; Ridge v. Crawfordsville, 4 Ind. 
A. 513, 31 NE 207. 

Iowa.—Long v. Long, Morr. 381. 

La.—Bird v. Bird, 23 La. Ann. 262. 

Md.—Hayman vy. Lambden, 97 Md. 
33, 54 A’ 962. 

Minn.—Rathbun vy. Moody, 4 Minn: 
364. 

Tenn.—Gurley v. Newport News, 
etc., R. Co., 91 Tenn. 486, 19 SW 571. 

Mex ——Phillipsyyv. Hill, se Pex.2397% 
Steinhardt v. Galveston Cotton Seed 
Meal Co., (Civ. A.) 138 SW 825. 

Wis.—Hyde v. German Nat. Bank, 
96 Wis. 406, 71 NW 659. 

See infra § 256 et seq. 

[a] Contra.—But see Russ 
Maxwell, 94 App. Div. 107, 87 NYS 
1077 (holding that, although under 
Code Civ. Proc. § 1340 an appeal may 
be taken only from a final judgment 
of the county court, yet, where an 


Farwell, 


t.| locutory judgment of that court, 
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ized by law.%* 


Admission of 


appeal is prosecuted from an unter 
i 
will be considered on the merits; 
the parties, in order to obviate the 
difficulty, having by written stipula- 
tion consented that the appeal might 
be treated as a motion for a new 
trial upon exceptions). 

[b] Order not entered of record.— 
Jurisdiction of an appeal from an 
order not entered of record in the 
lower court cannot be conferred by 
stipulation of the parties. Chamber- 
ae v. Hedger, 10 S. D. 290, 73 NW 


34. Ala.—Wy v. Tallapoosa 
County Bank, ies Ala. 469, 53 S 228. 
Cal.—In re Brewer, 156 Cal. 89, 
103 P 486; Niles v. Gonzalez, 152 Cal. 
90, 92 P 74. 
La. —Higgins v. Haley, 28 La. Ann. 
v. 


216. 

Mich.—Perkins 173 
Mich. 690, 140 NW 161. 

Mo.—Sidwell v. Jett, aes Mo. 601, 
112 SW 56; St. Louis’ v. R. J. Gun- 
ning Co., 138 Mo. 347, 39 SW 788. 

Oh.—King y. Penn, 48 Oh. St. 57, 
1 NE 84. 

Okl.—Palmer-Gregory Chiroprac- 
tic College v. Hart, 26 Okl. 855, 110 


Perkins, 


P 725; Wedd v. Gates, 15 Okl. 602, 
82 P 808. 
Tenn.—Prudential Ins, Co. am- 


petty Lyfenn.) Civ. Ae T27, ie {eit 
yc]. 

Utah.—Anderson Vv. Halthusen 
Mercantile Co., 30 Utah 31, 88 P 560 
(notice of appeal filed too late). 

Wash.—Stark v. Jenkins, 1 Wash. 
T2421, 

See infra § 1083. 

[a] Contra.—But see Jacobs v. 
Morange, 1 Daly 523 [rev on other 
grounds 47 N. Y. 57]. (holding that, 
although, where a court has not ju- 
risdiction of the subject matter, the 
consent of parties will not confer it, 
a consent that an appeal may be 
brought after the time to appeal has 
elapsed is not open to that objec- 
tion; such a consent not being an 
attempt to confer a jurisdiction not 
vested in the court, but being a mere 
waiver of the right to insist that the 
time has passed for bringing the ap- 
peal); Morrison v. Craven, 120 N. C. 
327, 26 SE 940 

35. U: S.—Washington County v. 
Durant, 131 U. S. appendix Ilxxx, 18 
L. ed. 169; Ballance v. Forsyth, 21 
How. 389, "16 L. ed. 143; Kelsey Vv. 
Forsyth, 21 How. 85, 16 L. ed. 32. 

Cal.—McAuliffe v. Coughlin, 105 
Cale 26838, © Us0: 

Dak.—-Gold St. v. Newton, 2 Dak. 
39, 3 NW _ 311 (notice of appeal). 

Towa.—Home Sav., etc., Co. v. Polk 
County Dist. Ct., 121 Iowa 1,95 NW 
522; Doerr v. Southwestern Mut. L. 
Assoc., 92 Iowa 39, 60 NW 225. 

Ky. ~ Dean v. Dean, 6 KyL 652. 

La.—Batchelor v. His Creditors, 20 
TasAnn. £933 

Mich.—Perkins v. Perkins, 173 
Mich. 690, 140 NW 161; Farrand v. 
Bentley, 6 Mich. 281 (irregular cases 
settled on appeal). 

Nebr.—Boales v. Ferguson, 2 Nebr. 
(Unoff.) 172, 96 NW 337. 

N. 6. No C. 


see C.—Haslen v. Kean, 
8 

S. D.—Chamberlain v. Hedger, 10 
Sep: 380, 73 NW 75. 

See infra § 1031 et seq. 

[a] Contra.—But see Holbrook v. 


Allen, 4 Fla. 87 (holding that an ap- 
peal ‘from a final judgment of the 


Stipulation as to matters reviewable.** 
ties cannot by their stipulation inject into an appeal 
matters not determined in the cause in which the 
decree which is appealed from was rendered, or 
which for other reasons are not properly before the 
court, or give the appellate court jurisdiction te 
consider the same.*® 


[g§ 125 


or where a case is brought up in a mode not author- 


The par- 


facts necessary to confer jurisdic- 


circuit court.may be had and deter- 
mined in the supreme court, although 
not brought up regularly according 
to prescribed forms, when such 
forms are dispensed with by. agree- 
ment). 

[b] Application of rule.—Thus 
under a statute providing that by 
consent of the parties a case may be 
adjourned to the supreme court for 
decision, the supreme court cannot 
acquire jurisdiction of a case by con- 
sent unless an agreed statement of 
facts is made by the parties and in- 
corporated in the record. Mayo v. 
Dickens, 6 Yerg. (Tenn.) 489. See 
also Anderson vy. Cannon, Cooke 
(Tenn.) 27. 

[c] Premature appeal.—An appeal 
from the insolvency court, taken by 
consent of parties to the supreme 
court then sitting, confers no juris- 
diction where the statute requires 
appeals from such court. to be taken 
to the supreme court next to be held 
in the county. Milliken v. Morey, 
85 Me. 340, 27 A 188; Eddy’s Case, 6 
Cush. (Mass.) 28. 

{d] Prior term.—Parties cannot 
by consent confer jurisdiction on the 
supreme court to hear and determine 
a case at a term prior to that to 
which the case is by law returnable. 
Culloden Bank v. Forsyth Bank, 119 
Ga. 351, 46 SE 424. 

36. Hooven, ete., Co. v. Feather- 
stone, 111 Fed. 81, 49 CCA 229 [rev 
99 Fed. 180]; Stevens v. Clark, 62 
Fed. 321, 10 CCA 379; Home Sav., 
etce., Co. v. Polk County Dist. Ct., 127 
Iowa 1, 95 NW 522; Boales v. Fergu- 
son, 2 Nebr. (Unoff.) 172, 96 NW 337; 
Wilt v. Neenah Cold Storage Cos: 130 
Wis. 398, 110 NW 177. See supra § 
4 et seq. 

[a] Consent to try a law suit in 
equity or an equitable cause of ac- 
tion at law constitutes no waiver of 
the right to review the proceedings 
by appeal or writ of error as the na- 
ture of the case may demand, and 
the appellate court will be governed 
in its action by the ryles applicable 
to the proper method of review. 


| Hooven, etc., Co. v. Featherstone, 111 


ise 81, 49° CCA 229 [rev 99 

{b] Contra.—But in Illinois sub- 
mitting the case upon the merits 
waives the irregularity of taking” a 
case by appeal to a court having ju- 
risdiction to review it on a writ of 
error. Ryan v. Anderson, 24 Tll. 652; 
Brady v. Peo., 51 Ml. A. 112. See 
also French v. Peo., 77 Ill. 531; Fer- 
rias v. Peo., 71 Ill. "A. 559; Dearth v. 
Bute, 71 Tes 487; Bonner v. Peo., 
40 Till. A. 628; De Beukelaer v. Peo., 
25 Tll. A. 460. 

37. Stipulation as to matters re- 
viewed see infra XVI in 4 C. J. 

38. Headrick v. Larson, 152 Fed. 
93, 81 CCA 317. See also St. Louis Vv. 
Missouri R. Co.; 12 Mo. A. 576. But 
in Lanham vy. Bowlby, 86 Nebr. 148, 
125 NW 149, it was held that where 
a decree was entered in the lower 
court denying relief to either party, 
from which defendant alone appealed, 
and pending the appeal the parties 
stipulated that ‘the court shall con- 
sider all questions for and against 
either party as though both parties 
had taken an appeal and enter decree 
accordingly,” the supreme _ court 
would treat the whole case as before 
it the same as though both parties 
had appealed. 


Fed. 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 125-128] 


tion. But the rule applies only to jurisdiction over 
the subject matter, and does not prevent parties, 
when the court has jurisdiction of the subject mat- 
ter, from admitting by consent irregular proof of a 
fact showing that the particular case is properly 


before it.?° 


Jurisdiction of the person.may be acquired by 
consent where the court has jurisdiction of the sub- 


ject matter.*° 


[§ 126] . 2. Cannot Abridge Jurisdiction. Nor, on 
the other hand, can the consent or agreement of the 
parties oust a court of its appellate jurisdiction *4 
or limit the principle of decision by excluding cer- 
tain legal considerations which may be pertinent to 


the issue.*? 


[§ 127] F. Waiver of Opiertions! 
just seen, where the appellate court has no juris- 
diction under the law, consent of parties cannot 
confer jurisdiction,*? and therefore the want of 


39. Hills 'v. Miles, 13 Wis. 625. 
See also Courts [11 Cye 676]. 

40. State v. Call, 41 Fla. 450, 26 
S 1016; Ball v. Biggam, 43 Kan. 327, 
23 P 565; State v. Nixon, 232 Mo. 
496, 134 SW 588; State v. Nixon, 
(Mo.). 133 SW 340; Klaise v. State, 
27 Wis. 462; Walker v. Rogan, 1 Wis. 
597. See Courts [11 Cye 676]. 

41. Wasson v. Heffner, 13 Oh. St. 
573; Schmidt v. Milwaukee, 149 Wis. 
367, 135 NW 883; Caswell v. Toronto 
mR. Co., 24 Ont. - 339; 27 Ont win 
1405, 19 OntWR 785, 2 OntWN 655, 
18 OntWR 464. And see Waugh v. 
Schlenk, 23 Ill. A. 483; Kenney v. 
Seaboard Air Line R. Co., 165 N. C. 
99, 80 SE 1078. 

As to surisdictional amount see in- 
fra.§ 235 

42. Arapahoe County v. McIntyre, 
23 Colo. 137, 46 P 638; Watts v. Tit- 
tabawassee Boom Co., 47 Mich. 540, 
11 NW 377. 

43. See supra § 125. 

: 44. U. S.—Henrie v. Henderson, 
145 Fed. 316. 76 CCA 196 [rev 142 
Fed. 568]; Utah-Nevada Co. v. De 
Lamar, 133 Fed. 113, 66 CCA 179; 
Stevens v. Clark, 62 Fed. 321, 10 CCA 
379. 

Ala.—Johnston v. Fort, 30 Ala. 78. 

Tll.—Audubon v. Hand, 223 Iii. 
367. 79 NE 71 [rev_123 Ill. A. G00: 
Paid Fire Dept. Benev. Assoc. _v. 
Farwell, 5 Ill. A. 240 [aff 100 Ill. 
197] 


Iowa.—Baily v. Birkhofer, 123 Iowa 
59. 98 NW 594. 

Kan.—Hartzell v. Magee, 60 Kan. 
646, 57 P 502 (holding that the fact 
that a defendant in error includes in 
his brief arguments on the merits as 
well as arguments for the dismissal 
of the proceeding for want of juris- 
diction will not estop him to deny 
the een of the court). 

St. Mary’s Parish 
Polics Jury, 129 La. 728, 56 S 653. 

Mo.—Sprinegfield Southwestern RK. 
Co. v. Schweitzer, 246 Mo. 122, 151 
Sw 128; May v. Jarvis-Conklin 
Morte. Trust Co., 138 Mo. 447, 40 SW 
122; St. Louis v. R. J. Gunning Co., 
188 Mo. 347, 39 SW 788; State v. 
Walker, 132 Mo. 210, 33 SW _ 813; 
Beechwood v. Joplin- Pittsburg RI COs, 
173 Mo. A. 371, 158 SW 868; Fergu- 
son. v. Comfort, 159 Mo. A. 3030139 
Sw 218. 

Or.—Andrews v. Brown, 56 Or. 253. 
108 P 184 (holding that. on objec- 
tion to the jurisdiction of the lower 
court to consider issues raised bv 
defendant, the court on appeal would 
not take jurisdiction and try the 
issues, although the objection to the 
jurisdiction of the lower court was 
waived, but the parties would be left 
to their remedy at law). 

Tex.—St. Louis Southwestern R. 
Co. v. Hall, 98 Tex. 480, 85 SW 786. 

Utah.—McCashland y. Keogh, 32 
Utah 11, 88 P 680. 
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faicmay tank 


jurisdiction cannot be waived by the parties by 
appearance or otherwise, but may be taken ad- 
vantage of at any time.*4 
may be estopped to deny the existence of facts upon 
which jurisdiction depends *# or waive mere errors 


The parties, however, 


. or irregularities in the proceedings which do not de- 


prive the court entirely of jurisdiction ;** and there- 
fore, where a cause is submitted on the merits with- 
out objection and a decree rendered, it is tco late to 
question the court’s jurisdiction for irregularities 
after the case has been remitted to the lower 
court,‘7 or on a motion for a rehearing.*® 
court may acquire jurisdiction of the parties by ap- 
pearance or other waiver of objections.*® 


And the 


[§ 128] G. Determination of Questions of Juris- 


As we have 


Wis.—Wisconsin Real Est. Co. v. 
Milwaukee, 151 Wis. 198, 138 NW 
642; Wilt v. Neenah Cold Storage 
Co., 139 Wis. 898, 110 NW 177. 

And see the other cases supra § 
125. See also Courts [11 Cyc 697]. 

[a] Contra in case of public in- 
terest.—But in Lauer vy. Baltimore, 
110 Md. 447, 73 A 162, it was held 
that, even though an appeal does not 
lie to the court of appeals from an 
order of the Baltimore city court 
overruling a motion to quash pro- 
ceedings, yet, where the right of 
appeal was not questioned, an ap- 
peal to determime whether property 
improved in the annex portion of 
Baltimore city was assessable for 
benefits would be decided, the ques- 
tion being one of public interest. 

[b] The preliminary objection 
that a judgment is not appealable 
may be raised on the argument of 
the main appeal as well as by a mo- 
tion to dismiss on that ground. Mc- 


Keown v. Officer, 127 N. Y. 687,, 28 
NE 401. 
45. Frellsen vy. Strader Cypress 


Co., 110 La. .877, 34 S 857 (holding 
that, where a party to an action has 


‘alleged the property in question to 


be of a value sufficient to give the 
supreme court jurisdiction on ap- 
peal, he is estopped on such appeal 
to. allege that the value was inflated, 
and that the supreme court was 
without jurisdiction); Hunter  v. 
Oelrich, Dall. (Tex.) 357. 

46. U. S.—Dudley E. Jones Co. v. 
Munger Improved Cotton Mach. Mfg. 
Co., 50 Fed. 785, 1 CCA 668. 

Ala.—Wynn v. Tallapoosa County 
Bank, 168 Ala. 469, 53 S 228. 

Colo.—Silver Mountain Mine Co. v. 
Anderson, 51 Colo. 298, 117 P 173. 

Tll.—Lynn v. Lynn, 160 Ill. 307, 43 
NE 482 (holding that the fact that 
an appeal from an order of the pro- 
bate court was taken to the supreme 
court through the appellate court in- 
stead of directly, as required by 
statute, does not render the judg- 
ment of the supreme court invalid, 
where the parties have submitted to 
its jurisdiction without objection); 
Rago v. Veneziano, 155 Ill. A. 557; 
Dearth v. Bute, 71 Ill. A: 487. 

Iowa.—Stein v. McAuley, 147 Iowa 
630, 125 NW 336, 140 AmSR 332, 27 
LRANS 692. 

Mass.—Weil v. Boston El. R. Co., 
216 Mass. 545, 104 NE 343; Glazier 
v. aries 16 Gray 385. 

N. C.—Rhyne v. Lipscombe, 122 N. 
C. 650, 29 SE 57 (holding that the 
fact that an appeal was taken from 
the criminal court direct to the su- 
preme court instead of through the 
superior court, aS was proper, does 
not invalidate the judgment when no 
exception was taken) 
83 Oh. St. 


Oh.—Drake vy. Tucker, 
97, 93 NE 534. 
See also infra §§ 1083, 1106, 1275 


diction in General. 
jurisdiction of the appellate court are to be de- 
‘termined, as a rule, by that court;°° and where an 
appellate court is one of last resort, it is generally 


The validity of an appeal and 


et seq, 1298, 1342 et seq, 1356 et 
aoa} 1363; and Courts [11 Cyc 697— 


[a] LExceptions. — In Massachu- 
setts, under the rule that exceptions 
cannot be entered and heard in the 
supreme judicial court until the 
case is ripe for final judgment, the 
jurisdiction of the court is not af- 
fected if the objection is not raised 


‘by the parties or is overlooked by 


the court. Weil v. Boston El. R. Co 
216 Mass. 545, 104 NE 343. 

47. Glazier v. Carpenter, 16 Gray 
(Mass.) 385. 

48. Dudley E. Jones Co. v. Munger 
Improved Cotton Mach. Mfg. Co., 50 
Fed. 785, 1 CCA 668. 


49. State v. Nixon, 232 Mo. 496, 
134 SW 538; State v. Nixon, (Mo.) 
1383 SW. 340. See supra § 125 text 
and note 40. See also Courts [il 
Cyc 698]. 


50. Ala.—Moore v. Randolph, 52 
Ala. 530. 

Ark.—Jones vy. Coffin, 96 Ark. 332, 
131 SW 873. 


Ind.—Branson v. Studabaker, 133 
Ind. 147, 33 NE 98; Indianapolis v. 
Lop OE Thompson Mf. Co., 40 Ind. A. 


535, 81 NE 1156, 82 NE 540. 

Iowa.—Yockey v. Woodbury Coun- 
ty, 130 Iowa 412, 106 NW 950. 

Kan.—Huffman vy. Ackarman, 71 
Kan. 873, 81 P 168. 

La.—Doullut v. Smith, 117 La. 491, 
41 S 913; Norwood v. Wimby, 104 
La. 645, 29 S 311; Kock v. Triche, 52 
La. Ann. 825, 27 S 354. 

Md.—Lester v. Howard, 24 Md. 
233; Hough vy. Kelsey, 19 Md. 451; 
Keighler v. Savings Mfg. Co., 12 Md. ~ 
383, 71 AmD 600; Oliver v. Palmer, 
11 Gill & J. 137; Thompson v. Mc- 
Kim, 6 Harr. & J. 302; Matter of Col- 
vin, 3 Md. Ch. 278; Chesapeake Bank 
We McClellan, 1 Md. Ch. 328. 

Mo.—State v. Smith, 104 Mo. 419, 
16 Oey 415; State v. Dinnisse, 41 Mo. 
A. 22. 

N. J.—Hillyer v. Schenck, 15 N. J. 
Rg. 398. 

N. Y.—Phillips v. Hogan, 142 App. 
Div. 205, 126 NYS 1088; Kleiner v. 
Fidelity, Co, .33 Mise. 188, 67 
NYS 216 

Oh.—Wellston v. Morgan, 59 Oh. 
St21242, 52 INI 137. 

Va.—vValley Turnp. Co. v. Moore, 
100 Va. 702, 42 SH 675. 

Wash. —Leites  v. 68 
Wash. 474, 123) PP" 773: 

See Courts [11 Cye 700]. 

[a] Whether an appeal is wrong- 
ly granted or not is a question for 
the supreme court, and not for the 


etc., 


Peterson, 


chancellor, to determine. Moore v. 
Randolph, 52 Ala. 530. 
[b] he supreme court need not 


inquire, for the purpose of an appeal, 
when the circuit court first obtained 
jurisdiction of the suit. It is suffi- 
cient if that cofirt had jurisdiction 
when the decree appealed from was 


372 (lore 


the exclusive judge of its own jurisdiction.®! 
between the supreme court and an intermediate ap- 
pellate court, it is for the supreme court to determine 
whether a question is raised by the record which 
will give it jurisdiction of the appeal.°? 
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As 


Further- | party.°® 


Att 


more, it is the duty of the court to determine the 
question of its jurisdiction on its own motion; and 
‘it will not ignore a want of jurisdiction ‘because 
the question is not raised or discussed by either 


III. DECISIONS REVIEWABLE ** 


_ {§ 129] A. In General—l. Judicial Nature of 
Tribunal or Decision.®® . In the absence of express 
statutory provision to the contrary, an appeal or 
writ of error will lie only where there has been a 


rendered. Missouri Pac. R. Co. v. 
Ketchum, 101 U. S. 289, 25 L. ed. 932. 

[ec] Burden of proof.—Where the 
primary object of the litigation is to 
enforce the collection of money de- 
mands for an amount below the juris- 
diction of the supreme court, the 
burden is on appellants to show some 
other ground of jurisdiction. Valley 
Turnp. Co. v. Moore, 100 Va. 702, 42 
SE 675. 

Determination as to jurisdictional 
amount see infra § 188 et seq. 

51. Kleiner v. Fidelity, etc., Co., 
33 Misc. 188, 67 NYS 216; Haley 
First Nat. Bank v. Lewis, 13 Utah 
507, 45 P 890. See also Kramer v. 


Toledo, ete. R. Co. 53 Oh. St. 436, 
43 NE 252; State v. King County 
Super. Ct., 24 Wash. 605, 64 P 778; 


Milwaukee v. Simons, 93 Wis. 576, 
denne 922. See also Courts [11 Cye 
52. Missouri, etc., R. Co. v. Smith, 
154 Mo. 300, 55 SW 470; State v. St. 
Louis Ct. of Apv., 97 Mo. 276, 10 SW 
874; State v. Dinnisse, 41 Mo. A. 22. 
[a] Review of decision by pro- 
hibition.—But, where a court of ap- 
peals has jurisdiction of the subject 
matter of.an action, the question 
whether the writ of error therein 
was issued within the statutory pe- 
riod is one peculiarly for that court 
to decide, and its ruling thereon is 
not reviewable by prohibition. State 
v. Smith, 104 Mo. 419, 16 SW 415. 

58. Sennette v. St. Mary’s Parish 
Police Jury, 129 La: 728, 56 S 658; 
Springfield Southwestern R. Co. v. 
Schweitzer, 246 Mo. 122, 151 SW 128; 
Cable v. Duke, 208 Mo. 557, 106 SW 
643; May v. Jarvis-Conklin Mortg. 
Trust Co., 138 Mo. 447, 40 SW 122; 
State v. Walker, 132 Mo. 210, 33 SW 
813; Beechwood vy. Joplin-Pittsburg 
R. Co., 173 Mo. A. 371, 158 SW 868; 
Ferguson-v. Comfrot, 159 Mo. A. 30, 
139 SW 218; McCashland vy. Keogh, 
32 Utah 11, 88 P 680; Wisconsin Real 
Est. Co. v. Milwaukee, 151 Wis. 198, 
Peng NW 642.. See Courts [11 Cyc 

Dismissal by court of its own mo- 
tion see infra XIII in 4 C. J. 

54 Appellate jurisdiction: As de- 
pendent upon nature of subject mat- 
ter or character of parties see Courts 
[11 Cye 801 et seq, 843 et seq]. In 
criminal prosecutions see Criminal 
Law [12 Cyc 792 et seq]. Of federal 
courts see Courts [11 Cyc 843 et 
seq]. Of particular state courts see 
Courts [11 Cye 801 et seq]. On ap- 
peal from justices of the peace see 
Justices of the Peace [24 Cyc 638 et 
seq]. On appeal from probate courts 
see also Executors and Administra- 
tors [18 Cye 1 et seq]; Wills [40 Cyc 
1348]. 

55. Orders made at chambers or 
in vacation see infra § 456. 

56. U. S—Campbell v. U. S., 224 
U. S. 99, 32 SOt 398; 56 Li. ed., 684; 
Campbell v. Boyreau, 21 How. 223, 
NGieluc CG Os el). aoe Wale eOLMe laa tc 
How. 40, 14 L. ed. 42; Nashville In- 
terurban R. Co. v. Barnum, 212 Fed. 
634, 129 CCA 170; Tyler Min. Co. v. 
Sweeney, 79 Fed. 277, 24 CCA 578; 
Sanborn. va, U.S... 2%. Cty Cle 485% 
Wdamsuyven U.. 8-020, Cte Cl.5290. 

Ala.—McKimmey v. McKimmey, 52 
Ala. 102 (order revoking letters of 
apprenticeship not,appealable); Cox 
v. Jones, 40 Ala. 297 (nor is an order 
refusing to revoke such letters); Lee 


| Windsor v. Cleveland, etc., 


v. Elba Drug Co., 3 Ala. A. 570, 58 S 
58 


Ark.—Ex p. Allen, 26 Ark. 9; Dunn 
Vv. State, 2 Ark. 229, 35 AmD 54: 

Conn.—Norton’s App., 84 Conn. 24, 
78 A 587. And see Brown v. Cray, 
88 Conn. 141, 89 A 1123. 

Ga.—Steinheimer vy. Jones, 114 Ga. 
349, 40 SH 241; Albea v. Watts, 114 
Ga. 149, 39 SE 940; Banigan_ v. 
Nelms, 106 Ga. 441, 32 SH 337; Wal- 
lace v. Johnson, 88 Ga. 68, 13 SE 836; 
Hillsman v. Harris, 84 Ga. 432, 11 SE 
400; Bower v. Cook, 39 Ga. 27; Wa- 
ters v. McNabb, 30:Ga. 672; Ashburn 
v. Dempsey, 15 Ga. 248. 

Tll.—Kingsbury v. Sperry, 119 Tl. 
279, 10 NE 8 (holding that the grant 
of power by a court to a guardian to 
borrow money and execute a mort- 
gage on his ward’s real estate was a 
purely ministerial act, and therefore 
not reviewable on writ of error); 
Schwitters v. Barnes, 157 Ill. A. 381; 
RR. 'Co:; 
105 Ill. A. 46 

Ind.—Indianapolis v. Hawkins, 180 
Ind. 382, 103 NE 10 (assessments for 
public improvements); Kraus v. Mi- 
ami County, 39 Ind. A. 624, 80 NE 
544, 

Iowa.—Kennedy v. Cress, 19 Iowa 


Kan.—State Auditor v. Atchison, 
etc., R. Co., 6 Kan. 500, 7-AmR 575. 

Ky.—Gorham v. Luckett, 6 B. Mon. 
146: "Taylor v. Com., 3 J: J. Marsh. 
401; Allen v. Allen, 2 Litt. 94; Com. 
v. Fleming Lodge, 12 Kyl 941 (ac- 
tion of county court as to listing 
property for taxation). 

La.—Hopkins vy. Louisiana West- 
ern R. Co., 33 La. Ann. 1138. 


Md.—Cornell v. McCann, 48 Md. 
592. ; 

Mass.—Weymouth, Petitioner, 2 
Cush. 335. 


Mich.—Buchoz v. Pray, 36 Mich. 
429; Auditor-Gen. v. Pullman Palace 
Car Co., 34 Mich. 59. 

Mo.—St. Charles v. Stewart, 49 Mo. 
132; Phelps County v. Bishop, 46 Mo. 
68; Dyer v. Carr, 18 Mo. 246; Sanders 
vy. St.. Louis, ete., R. Co., 116 Mo. A. 
614, 92 SW 736 (action of county 
court in establishment of drains); 
Hall .v. De Armond, 46 Mo. A. 596; 
Barnes v. Rees, 43 Mo. A. 295. And 
see St. Louis, etc., R. Co. v. St. Louis, 
92 Mo. 160, 4 SW 664. 

Nev.—Esmeralda County v. Dis- 
trict Ct., 18 Nev. 4388, 5 P 64. 

N. J.—Layton v. State, 28 N. J. Ll. 
575; Oliver v. Phelps, 20 N. J. L. 180; 
Cooley v. Vansyckle, 14 N. J. Eq. 496. 

N. Y.—Hein v. Hein, 148 App. Div. 
249, 132 NYS 112; Matter of State 
Commission in Lunacy, 76 Hun 74, 27 
NYS 856, 


Oh.—Casper v. Norris, 23 Oh. Cir. 
Ct i9? 

Okl.—Terr. v. Neville, 10 Okl. 79, 
60 P 790 [cit Washita County v. 


Haines, 4 Okl. 701, 46 P 561]. 

SiC bx pi hvans, 7258S. Ciio4 be 
SE 419 (refusal by city council of 
permit to build house); Brown v. 
Pechman, 55 S. C. 555, 33 SEH 732; Hx 
p. Gray, 9 S. C. Hq. 475. 

Tenn.—Moore v. Sharp, 98 Tenn. 
65, 88 SW 411; Hx p. Knight, 3 Lea 
401 (holding that the action of a cir- 
cuit judge under a statute, based 
upon the report of a grand jury, re- 
quiring a county trustee to give new 
bond and declaring his office vacant, 
because, in the opinion of the judge, 


-a charter. 


decision by a tribunal or officer vested with judicial 
authority, and acting in a judicial capacity when 
making the decision.°*® 
is a question depending too much upon the circum- 


What is a judicial decision 


the sureties on the bond tendered in 
compliance with the order were not 
good for the amount, was not a judi-, 
cial but a ministerial act, from which 
no writ of error or appeal would lie 
td the supreme court); Ex p. Chad- 
well, 3 Baxts 98, 1) Tenn. Chieg95: 
Tex.—Nalle v. Austin, 101 Tex. 48, 
104 SW 1050 (action of county court 
as to street improvements); Ex p. 
Reeves, 100 Tex. 617, 103 SW 478. 
Vt.—Downer v. Downer, 9 Vt. 231. 
W. Va.—Summers County v. Mon= 
roe County, 43 W. Va. 207, 27 SE 307; 
Pittsburg, ete, R. Co. v. Board of 
Public Works, 28 W. Va. 264. 
Wis.—Lansing’s App., 10 Wis. 120. 
Can.—Canadian Pac. R. -Co. vy. 
Fleming, 22 Can. S. C. 33. 
B. C.—Johnson yv. Miller, 7 B. ©. 46. 
Que.—In re Lafontaine Park, 40 
Que. Super. 1 (order of judge allow- 
ing or confirming discontinuance by 
city of expropriation proceedings). 
See United Shoe Mach. Co. vy. Drouin, 
20 Que. K. B. 459. 
Compare Neill y. Travellers’ Ins. 
Co., 9 Ont. A; 154) 


Writ of error see also supra § 17.. 


[a] Granting corporate charter.— 
The power conferred by the Georgia 
constitution upon the courts to grant 
charters to corporations is legisla- 
tive and not judicial; and, conse- 
quently, no writ of error lies from 
the supreme court to review the ac- 
tion of the euberion court in granting 

ugusta Gas Light Co. v. 
West, 78 Ga. 318. S x 

[b] Case tried before three attor- 
neys.—A writ of error will not lie in 
a case tried before three attorneys at 
St over ues bey antics reserved 

e rig Oo except. tanton v. Speer, 
CI Gare. i 

[c] _ Proceeding to compel delivery 
of books, papers, or other property.— 
The proceeding authorize by Ga. 
Pol. Code § 272, for the purpose of 
compelling the delivery of books, pa- 
pers, or other property, as required 
by the three preceding sections, is 
not, when instituted before a judge 
of the superior court, a proceeding in 
any superior court, and consequently 
no order passed by such officer on 
such a proceeding is reviewable by a 
writ of error to the supreme court. 
See v. Watts, 114 Ga. 149, 39 Su 


{d] Appointment of notary and ex 
Officio justice of the peace.—The su- 
preme court has no jurisdiction to 
review an order made by a judge of 
the superior court, in appointing a 
notary public and ex officio justice of 
the peace for a named district on 
the recommendation of the grand 
jury of the county in which such 
district is situated, as the statute 
imposes the duty of making such ap- 
pointments on the judge, not on the 
superior court. Steinheimer v. Jones, 
114 Ga. 349, 40 SE 241. 

[fe] Taxation of costs.—(1) The 
adjustment of costs by a clerk is a 
ministerial action, from which no ap- 
peal will lie. Abbott v. Mathews, 26 
Mich. 176; Crocker y. Collins, 44 S.C. 
500, 22 SE 719. (2) A writ of error 
or appeal cannot be taken to review 
the decision of the clerk upon a tax- 
ation of costs, although a decision of 
the court affirming or reversing a de- 
cision of the clerk upon an appeal 
taken pursuant to the rules of the 
circuit court may in some cases be so 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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-§§ 129-130] 


stances of the particular case to admit of detailed 
However, it may be stated as a 
general rule that, where any power is conferred 
upon a court, to be exercised by it as.a court, in the 
manner and with the formalities of a court, and 
in its ordinary proceedings, the action of such court 
is to be deemed judicial, irrespective of the original 
nature of the power, and the determination of the 
court thereon may be, therefore, appealable.6? And 
the fact that the decision is not, strictly speaking, 
a judgment, or that the proceedings are not capable 
of being enrolled so as to constitute what is tech- 
nically called a record, will not prevent it from be- 


discussion here. 


ing appealable.®® 
Judge acting as arbitrator. 


reviewed. Tyler Min. Co. vy. Sweeney» 
79. Bed. 277, 24 CCA 578. See also 
infra § 375. j 

{f] Judgment rendered without 
authority.—(1) Where the person 
trying a case is not vested with judi- 
cial authority, either de jure or de 
facto, the judgment pronounced by 
him is a nullity; and, consequently, 
an appeal or writ of error will not 
lie to review the same. Hoagland v. 
Creed, 81 Ill. 506; Adams v. Wheeler, 
iD sChipnaiweiGVta)) 40:7. 662) Bute it 
has been held that an appeal will lie 
from such a judgment. Petty v. Du- 
rall, 4 Greene (lowa) 120. See also 
infra § 287; and generally Judges [23 
Cyc 499]. 

{g] Abolished court.—What pur- 
ports to be a judgment of a court 
which had been abolished entered by 
the person who had been judge there- 
in cannot support an appeal. Lee v. 
Elba Drug Co., 3 Ala. A. 570, 58 S 58. 

[h] Order of judge after termina- 
tion of office.—Hein v. Hein, 148 App. 
Div. 249, 1382 NYS 112. 

[i] Judgment of judge, and not of 
court, not reviewable on writ of er- 
ror see Brown v. Cray, 88 Conn. 141, 
89 A 1123. E 

Mere refusal of a judge or court 
to take any action not ordinarily ap- 
pealable, the remedy in such case be- 
ing by mandamus see supra § 79. 

In probate proceedings see infra 
§ 406 et seq. 

57. Matter of Cooper, 22 N. Y. 67. 

[a]. “Every judge to whom is 
committed the decision of judicial, as 
distinguished from administrative, 
matters, is in the exercise of a judi- 
cial function when he so decides.” 
Brown v. Cray, 88 Conn. 141, 145, 89 
A 1123. ae: 

[b] Decisions deemed judicial see 
Martin v. Simpkins, 20 Colo. 438, 38 
P 1092; Fishback v. Weaver, 34 Ark. 
569; Fair Haven, etc., R. Co. v. New 
Haven, 74 Conn. 102, 49 A_ 863; 
Beard’s App., 64: Conn. 526, 30 A 775; 
Fordham v. Bhrlich, 117 Ga. 8838, 45 
SE 264; Bowden v. Bowden, 75 Mil. 
143; Montgomery v. Viers, 130 Ky. 
694, 114 SW 251 (action of trial 
judge in requiring notice of an ap- 
plication for the signing of a judg- 
ment entry nune pro tune, and his 
decision as to whether the rights of 
others had intervened, and whether 
plaintiff was guilty of such laches as 
precluded the exercise of the court’s 
power); Bate vy. Speed, 10 Bush (Ky.) 
644; Lowe v. Com., 3 Metc. (Ky.) 237; 
Gorham v. Luckett, 6 B. Mon. (Ky.) 
Murray v. Oliver, 3B. Mon. 
(Ky.) 1; Levee Com’rs v. Marks, 16 
La. Ann. 112; Bradley v. Bradley, 123 
Mad. 506, 91 A 685 (rulings of circuit 
court upon trial of issues sent from 
orphans court); Hawkins v. Bowie, 9 
Gill & J. (Md.) 428; Conant v. Ken- 
dall, 21 Pick. (Mass.) 36; In re Pen- 
niman, 20 Minn. 245, 18 AmR 368; 
North Missouri R. Co. v. Lockland, 
25 Mo. 515; Porter v. Flick, 60 Nebr. 
773, 84 NW 262 (action of judge in 
chambers, under Australian ballot 
law, on objections to use of party 
name by a political party); Matter of 
Cooper, 22 N. Y. 67; Matter of Grad- 
uates, 11 AbbPr (N. Y.) 301; Douglas 


When. a ease is re- 
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cer or a board 


(ace say 378 


ferred for arbitration to a judge before whom it 
does not come in due course of law, no appeal lies 
from his decision.°® 


of judge or court. And a mere 


statement of opinion by a judge or court, on which 
no decision is based, is not appealable.°° 

‘Power of legislature. 
thorize an appeal from a decision of a public offi- 


Although a statute may au- 


of county’ commissioners, railroad 


commission, or other similar ‘tribunal, not involving 
discretion, but judicial in its nature,®! it has repeat- 
edly been held that an appeal cannot constitution- 
ally be allowed to the courts from the purely min- 


isterial or administrative action of such a board.®? 


County Road Co. v. Douglas County, 
5 Or. 406; Turcotte v. Dansereau, 26 
Can. S. C.-578; Neill v. Travellers’ 
ins: 'Co,,..9) (Ont.A. 54, 

The power of removal from 
office, when conferred upon a court, 
is a judicial, and not an executive, 


power Lowe v. Com., 3 Metce. (Ky.) 
[a] Court for trial of contested 


election.—(1) In Kansas, it is held 
that a court for the trial of con- 
tested elections is a judicial tribunal, 
from which an appeal will lie. Bland 
v. Jackson, 51 Kan. 496, °33 PR” 295; 
Buckland v. Goit, 23 Kan. 327; An- 
thony v. Halderman, 7 Kan. 50; 
Steele v. Martin, 6 Kan. 430; State v. 
Sheldon, 2 Kan. 322. (2) In Tennes- 
see, the circuit court, when hearing 
and deciding a contest of the elec- 
tion of sheriff, exercises judicial au- 
thority, and does not sit merely as a 
special tribunal. Moore v. Sharp, 98 
Tenn. 65, 88 SW 411. And see gener- 
ally Hlections [15 Cyc 435]. 

fe] What is a case of contro- 
versy.—Wherever a claim or conten- 
tien takes such form that the judi- 
cial power is capable of acting upon 
it, it becomes a case of controversy. 
Smith v. Adams, 130 U. S. 167, 9 SCt 
566, 32 L. ed. 895. ’ 

{f] An erroneous ascertainment 
of interest in excess of one hundred 
dollars, when an adjudication, and 
not a mere clerical error, is appeal- 
able to this court. Wick v. Dawson, 
48 W. Va. 469, 37 SE 639. 

58. Clason v. Shotwell, 12 Johns. 
(N. Y.) 31; North British Canadian 
Inv. Co. v. St. John School Dist. No. 
16, 35 Can. S. C. 461. And see other 
eases in preceding note. 

{a] Failure to file findings of fact 
and conclusions of law see Wandry 
v. Williams, 103 Tex. 91, 124 SW 
85. 

59. - Campbell v. U.'S., 224 U..S. 
99, 32 SCt 398, 56 L. ed. 684; Camp- 
bell v. Boyreau, 21 How. (U. S.) 228, 
16 L. ed. 96; Nashville Interurban R. 
Co. v. Barnum, 212 Fed. 634, 129 CCA 
170; Banigan v. Nelms, 106 Ga. 441, 
382 SE 337; Waters v. McNabb, 30 Ga. 
672; Lansing’s App., 10 Wis. 120; Ca- 
nadian Pac. R. Co. v. Fleming, 22 
Canl<S:; ‘C.. 33i ; 

[a] Judge acting as a court.—(1) 
But the rule does not apply when 
the judge acts as a court. Jones v. 
Jones.) (U2. Wash. wold: 0130. 
(holding that the right of appeal 
from an order of the superior court 
fixing attorney’s fees pursuant to a 
stipulation that their compensation 
might be fixed by the judge of such 
court could not be denied on the 
ground that the amount of compen- 
sation was submitted to the court as 
an arbitrator, where the stipulation 
showed that it was submitted to it as 
a court). (2) And in the federal dis- 
trict courts, under U. S. Rev. St. § 
649,and the act of March 3, 1911, e 231 
(36 U. S. St. at L. 1087), the district 
courts act judicially in trying issues 
of fact without a jury when the 
parties by stipulation waive a jury 
trial, and an appeal will lie. Under 
these statutes the rule that a trial 
in the district court without a jury 


[§ 130] 2. Special Tribunal Constituted for Par- 


by consent amounts to an arbi- 
tration and cannot be reviewed no 
longer applies. Nashville Interurban 

. Co. v. Barnum, 212 Fed. 634, 129 
CCA 170. 


60. Ga.—Wallace v. Johnson, 88 
Ga. 68, 13 SBE. 836. 

Ky.—Allen v. Allen, 2 Litt. 94. 

Md.—Cornell v. McCann, 48 Md. 


592. 

Mo.—Dyer v. Carr, 18 Mo. 246. 
iene J.—Oliver v. Phelps, 20 N. J. L. 

See also infra § 442. 

[a]. Curbstone opinion of judge.— 
A writ of error does not lie to re- 
view the private, unofficial opinion 
of a judge of the superior court. 
Ashburn v. Dempsey, 15 Ga. 248. 

61. Conn.—New York, etc., R. Co.’s 
App., 80 Conn. 683, 70 A 26; Londry’s 
App., 79 Conn. 1, 63 A 293; Moyni- 
han’s App., 75 Conn. 358, 53 A 903; 
Hair Hayen, etcii Rye Con ve New: 
Haven, 74 Conn. 102, 49 A 863. 

Ind.—Grusenmeyer v. Logansport, 
76 Ind. 549; Hanna v. Putnam Coun- 
ty, 29 Ind. 170; Chicago, ete., R. Co. 
v. Railroad Comm., 38 Ind. A. 439, 78 - 
NE 338, 79 NE 520. 

Kan.—Nash_v. Glenn Elder, 74 
Kan. 756, 88 P 62. 

Nebr.—Dodge County v. Acom, 72 
Nebr. 71, 100 NW 136. 

N. Y.—In re Delavan Ave., 167 N. 
Y. 256, 60 NE 589. 

Can.—Montreal St. R. Co. v. Mon- 


ire Derminal “Rs Coy soeCany Satcae 
See also infra § 130. 
[a] Assessment for drainage 


ditch. In Nebraska a county board 
in fixing the assessment to pay for 
the construction of a drainage ditch 
under the statute acts judicially, and 
from its judgment and orders in that 
behalf error would lie (prior to sub- 
stitution of remedy by appeal in all 
civil cases) to the district court, and 
the judgment of that court might be 
reviewed on such proceedings in the 
supreme court. Dodge County v. 
Acom, 72 Nebr. 71, 100 NW 136. 

62. Ark.—Ex p. Allen, 26 Ark. 9. 

Conn.—Spencer'’s App., 78 Conn. 
301, 61 A 1010; Norwalk St. R. Co.'s 
App., 69 Conn. 576, 37 A 1080, 38 A ~ 
708, 39 LRA 794. 

Ind.—Farley v. Hamilton County, 
126 Ind. 468, 26 NE 174; Platter v. 
Elkhart County, 103 Ind. 360, 2 NE 
544; Waller v. Wood, 101 Ind. 138: 
O’Boyle v. Shannon, 80 Ind. 159; 
Grusenmeyer v. Logansport, 76 Tna. 
549; Moffit v. State, 40 Ind. 217; Sims 
v. Monroe County, 39 Ind. 40. 

Kan.—Nash v. Glen Elder, 74 Kan. 
N56.08 9) G2: 

Notas? Ae ee v. Com., 3 J. J. Marsh. 

Oh.—Ex p. Logan Branch Bank, 1 
Oh. St. 432. 

Yel 


Okl.—Terr. v. Neville, 10 Ok1. 
60 P 790. 
oe also Constitutional Law [8 Cyc 
{a] Construction as to conferring 
judicial power.—(1) Thus it has been 
held that a statute authorizing a su- 
perior court to review a decision of 


a board of railroad commissioners 
relating to a grade crossing, and to 


’ 
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ticular Purpose. 


sions.®4 


[§ 131] 3. Decisions of Intermediate Appellate 
Courts. An appeal or writ of error will not lie 


decide as to the policy and practical 
expediency of the proposed improve- 
ments, attempts to confer adminis- 
trative, and not judicial, powers, and 
is to that extent invalid. Spencer’s 
App., 78 Conn. 301, 61 A 1010 (as to 
Gen. St. [1902] §§ 3718, 3747). (2) 
But on the other hand it has been 
held that the word “appeal” was used 
in such statutes as providing for an 
original application to a _ superior 
court to exercise its appropriate judi- 
cial power in respect to acts done by 
administrative boards, and such a 
statute was not invalid as imposing 
upon a court the purely administra- 
tive powers and duties of an admin- 
istrative board. Moynihan’s App., 75 
Conn. 358, 53 A 903. See also Lon- 
dry’s App., 79 Conn. 1, 63 A 293. (3) 
A statute which provides that one in- 
jured in his legal rights by the ac- 
tion or decision of a municipal board 
or railroad commissioners may apply 
to the superior court through origi- 
nal process called ‘‘appeal”’ does not 
transfer the purely legislative and 
administrative powers or duties to 
the superior court, but provides a 
mode for seeking such appropriate 
relief as comes within the judicial 
power vested in the court. New 
York, ete, R. Co.’s App., 80 Conn. 
Gos Ol Aueco. (4) The legislature 
may confer upon an_ intermediate 
court original or appellate jurisdic- 
tion, and a statute requiring such 
court, on appeal from an order of a 
railroad commission fixing certain 
rates, to determine whether the rate 
fixed by the commission has been 
established in due form of law, under 
a valid law and by a valid commis- 
sion, and whether the rate fixed is a 
reasonable rate, requires the exercise 
of judicial authority only. Chicago. 
etc., R. Co. v. Railroad Commn., 38 
Ind. A. 439, 78 NE 338, 79 NH 520. (5) 
When a statute provides for an ap- 
‘peal from a board of county commis- 
sioners in a matter in which they ex- 
ercise legislative powers, the appeal 
provided for may be deemed as in- 
tended to refer to the only part to 
which it can be made applicable, 
namely, a judicial question involved 
in the order appealed from. Nash v. 
Glen Elder, 74 Kan. 756, 88 P 62. (6) 
A board of county commissioners, in 
ordering an election to determine the 
location of a county seat, acts minis- 
terially and not judicially. Terr. v. 
Neville, 10° Ok (79 60-2, 790. + GD 
And the action of county commis- 
sioners in contracting with a firm of 
architects to prepare plans for a 
courthouse and to superintend the 
construction thereof is an adminis- 
trative act, and an appeal by a tax- 
payer does not lie therefrom under 
Burns Annot. St. (1901) § 7859, pro- 
viding that from any decision of the 
county commissioners there shall be 
allowed an appeal to the _ circuit 
court. Kraus v. Miami County, 39 
Ind. A. 624, 80 NE 544. 

[b] Hearing de novo.—A statute 
may authorize a court to hear the 
case de novo upon the evidence taken 
before the board from which the case 
has been removed, and such further 
evidence as may be produced. U. S. 
v.. Ritchie; 17’ How: (CU. .S:). 525, 15 
L. ed. 236. 

63. U. S.—vU. S. v. Ferreira, 13 
How. 40, 14 L. ed. 42. 


Conn.—tTrinity College y. Hart- 
ford, 32 Conn. 452. 
Ga.—Rigell v. Sirmans, 123 Ga. 


455, 51 SE 381. 


No appeal will lie from the deci- 
sion of a special tribunal, constituted for a particu- 
lar purpose, unless such appeal is expressly author- 
ized by statute.®* The legislature, however, may pro- 
vide for such an appeal to review judicial, as dis- 
tinguished from ministerial or administrative, deci- 
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[§ 132] 


Ind.—Indianapolis v. Hawkins, 180 
Ind. 382, 103 NE 10 (assessments for 
public improvements). 

Mont.—In re Searles, 46 Mont. 322, 
1 ees COs e 

N. Y.—Holtz v. Diehl, 26 Misc. 224, 
56 NYS 841. 

Okl.—Harriss-Irby Cotton Co. v. 
State, 31 Okl. 603, 122 P 163 (order 
of corporation commission). 
Pei as App., 33 Pa. Super. 

S. C.—Ex p. Evans, 72 S. C. 547, 52 
SE 419 (no appeal from refusal of 
city council to issue building per- 
ps Carmand v. Wall, 17 S. Cc. L. 


Tenn.—Wade v. Murry, 2 Sneed 49. 

Tex.—Keenan v. Perry, 24 Tex. 
253;. Naylor v. Naylor, (Civ. A.) 128 
SW 475. 

Can.—St. Hilaire v. Lambert, 42 
Can. S:) Ci. 264, 

Ont.—Waterloo v. Berlin, 28 Ont. 
L. 206, 4 OntWN 256, 23 OntWR 337; 
Moore v. March Tp., 20 Ont. L. 67, 
14 OntWR 1194; Re Knox, 18 Ont. L. 
645, 13. OntWR 8238. 

See also supra § 42; infra § 133. 

64. See supra § 129. 

Power of legislature; judicial or 
Sp aunletiaty action see supra § 
Decisions of particular officers or 
boards see Counties [11 Cyc 405]; 
Municipal Corporations [28 Cyc 347, 
1016, 1017, 1094, 1178]; Railroads [33 
Cye 52]; Streets and Highways [37 
Cye 131, 237]; Taxation [37 Cyc 672]. 

65. Cal.—O’Meara vy. Hables, 163 
Cal..240, 124 P 1003 (in cases arising 
in justice’s court;,no appeal to su- 
preme court in cases not involving 
question of title or possession of real 
estate; meaning of “possession” in 
constitution); Raisch v. Sausalito 
Land, etc., Co; 131, Cal. 1215, 63 P 
346; Edsall v. Short, 122 Cal.’ 533, 55 
P 327; Pool v. Siskuyou County 
Super, \Ct.5 2, Cal As 533; 84 P 53: 

Colo.——Washington County v. Mur- 
ray, 45 Colo. 115, 100 P 588; Altman 
v. Huffman, 30 Colo. 278, 70 P 420; 
Taylor v. Colorado Iron Works, 27 
Colo. 310, 61 P 233 [dism app 12 Colo. 
DN 139) Fess ed C9270 
pe C.—Mitchell' v. Evans, 17 App. 

lll.—Sparta Gas, etce., Co. v. Illi- 
nois Southern R. Co., 247 Ill. 346, 93 
NE 312; Callahan vy. Ball, 197 Ill. 318, 
64 NE 295 [aff 95 Ill. A. 615]; Scharf 
v. Peo., 134 Ill. 240, 24 NE 761; Car- 
bine v. Fox, 98 Ill. 146. 7 

Ind.—Barnett v. Bryce Furnace 
Co., 157 Ind. 572, 62 NE 6; Washing- 
ton Tp. v. Ratts, (A.) 101 NE 842 
(action begun in justice’s court; con- 
struction of statute not necessarily 
involved). 

Md.—Harford County v. Jay, 122 
Md. 324, 89 A 715; Stephens v. Cris- 
field, 122 Md. 190, 89 A 429 (collect- 
ing cases); Smith Premier Type- 
writer Co. v. Westcott, 112 Md. 146, 
75 A 1052; Josselson v. Sonneborn, 
73 A 650; Benton v. 
117, 71 A 532; Linthi- 
cum v. Polk, 93 Md. 84, 48 A 842; 
Main v. Fessler, 89 Md. 468, 43 A 917. 

Mo.—State v. Henning, 110 Mo. 82, 
19 SW 494; State v. Court of Appeals, 
67 Mo. 199. 
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Mont.—Franzman vy. 
Mont. 251, 80 P 251. 

Nev.—Union Ditch Co. v. Leete, 24 
Nev. 345, 54 P 724. 

N. Y.—In re Union Trust Co., 172 


N. Y. 494, 65 NE 259; Barrus v. Par- 
son, 109 App. Div. 634, 96 NYS 359 


Davies, 


ceeding—1. In General. 
to, the appellate jurisdiction can be exercised only 
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from an intermediate appellate court to the supreme 
court except in the eases in which it is authorized 
by constitutional or statutory provision.®® 
sion, however, is generally made for appeal or writ. 
of error to review final decisions of such courts un- 
der specified restrictions and limitations.®® 

B. Dependent on Nature or Form of Pro- 


Provi- 


As has been stated hither- 


[vacated and rearg ordered 112 
App. Div. 905 mem, 97 NYS 1128 
mem]; Matter of Rafferty, 14 App. 
Div. 55, 48 NYS 760. 

Oh.—Matter of Correy, 4 Oh. Cir. 
Ct. 220, 2 Oh. Cir. Dec. 510. 

Pa.—Houser v. Kime, 42 Pa. Super. 
483; Yost v. Yost, 38 Pa. Super. 464; 
Minogue v. Ashland Borough, 27 Pa. 
Super. 506. 

Tex.—Smith v. Wilson, 91 Tex. 503, 
44 SW 672; Mathews Lumber Co. v. 
Hardin, 87 Tex. 639, 30 SW 898; 
Moore v. State, 34 Tex. 153. 

Utah.—State v. Olsen, 39 Utah 177, 
115 P 968; Smith v. Second Judicial 
Dist. Ct. 24 Utah 164, 66 P 1065 
[overr Hansen vy. Anderson, 21 Utah 
286, 61 P°219; Crooks v. Fourth Judi- 
cial Dist. Ct., 21 Utah 98, 59 P 529]. 

[a] Except on question of juris- 
diction.—_ Harford County v. Jay, 122 
Md. 324, 89 A 715; Stephens v. Cris- 
field, 122 Md. 190, 89 A 429. 

[b] When a statute requires the 
supreme court to examine the writ- 
ten opinion of the intermediate court 
in order to determine whether the 
ground assigned for a transfer is 
sustained, an application to transfer 
the cause will not be granted when 
it appears that no written opinion 
was given by the intermediate court. 
cae v. Bennett, 158 Ind. 9, 62 NH 


66. U. S.—Beasley v. Texas, etc., 
R.1Co., 191: U.S. 492),-24:-SCt 164) 43iiis 
ed. 274; Merrill v. Jacksonville Nat. 
Bank, 173 U. S. 131, 19 SCt 360, 438" 
ed. 640; Northern Pac. R. Co. v. 
Amato, 144 U.S. 465, 12 SCt 740, 36 
Te 506 [aff 49 Fed. 881, 1 CCA 


1. 

Colo.—Robinson v. Denver, etc., ‘R. 
Co., 24 Colo. 98, 49 P 37; Bank of 
Akron v. Dole, 24 Colo. 94, 48 P 1044. 

Iil.—Thomas v. John O’Brien Lum- 
ber Co., 185 Ill. 374, 56 NE 1113; Mu- 
tual Reserve Fund L. Ins. Assoc. v. 
Smith, 169 Ill. 264, 48 NE 208, 61 
AmSR 172; Washington yv. Louisville, 
etc:, R. Co., 136 Ill. 49, 26 NE 653: 
Sanford v. Kane, 127 Ill. 591, 20 NE 
810; Bozart v: Landers, 113 Il. 181; 
Harzfeld v. Converse, 105 Ill. 534; 
Hyslop v. Finch, 99 Ill. 171. 

Ind.—Hall v. Durham, 113 Ind. 327, 
15 NE 529. 

Ky.—Caudill v. Com., 66 SW 723, 23 
KyL 2139. 

Md.—Smith Premier Typewriter 
Co. v. Westcott, 112 Md. 146, 75 A 
1052; Josselson v. Sonnebron, 110 Md. 
546, 73 A 650. 

Miss.—Marshall County v. Rivers, 
88 Miss. 45, 40 S 1007. 

Mo.—Merchants’ Ins. Co. v. Hill, 
heed 466; Baier v. Berberich, 77 Mo. 


Mont.—Raymond v. Raymond, 32 
Mont. 170, 79 P 1056; Meyers v. 
Gregans,, 20 Mont. 450, 52 P 83. 

N. Y.—Champlain v. McCrea, 165 
N. Y: 264,59 NE 83 [rev 33 App. Div. 
259, 53 NYS 1096]; Caponigri v. Al- 
tieri, 165 N. Y. 255, 59 NE 87; In re 


Munn, 165 N.. ¥.)/149/ 58 (NH 881; 
Becker v. Koch, 104 N. Y. 394, 10 NE 
701, 58 AmR 515. 

S. C.—Atlantiec Coast Line R. Co., 
v. South Bound R. Co,, 57 S. C. 317, 
35 SE 553. 

W. Va.—Clark v. West Virginia 
Cent., etc, R. Co., 50 W. Va. 1, 40 
Eo hen 

is.—Finlay v. Prescott, 104 Wis. 
614, 80 NW _ 930, 47 LRA 695. 

See also Courts [11 Cye 801 et seq. 
843 et seq]; Justices of the Peace- 
[24 Cye 688 et seq]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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by virtue of statutory authority,®’ and the right to 
review by writ of error is also very generally regu- 


lated by statute.®& Therefore, 


whether an appeal or writ of error will lie in a pro- 
ceeding of a particular form or character, refer- 
ence must always be had to the provisions govern- 


ing such matters.®® 
[§ 133] 2. Special Proceedings. 


tled rule in most jurisdictions that where a tribunal 
exercises a special, limited jurisdiction, conferred by 
statute, and in which the procedure is not according 


[a] In Pennsylvania, where only 
the application of well recognized 
principles of law to a particular state 
of facts is involved, -the judgment of 
the superior court is final, and juris- 
diction of the supreme court to re- 
view it will be exercised only. in 
cases of general importance, to se- 
cure uniformity of decision. Taylor 
v. Philadelphia Rapid Transit Co., 
245 Pa. 189, 91 A 631; Kraemer v. 
Guarantee Trust, 6G. (CO; 2 (ae ba. 
416, 33 A 1047. 

Decisions reviewable see infra § 
418 et seq. 

67. See supra § aa et seq. 

68. See supra § 5 et seq. 

69. See supra §§ 18 et seq, 39 et 
_seq; and Courts [11 Cyc 801 et seq, 
843 et seq]. 

Proceedings in which an appeal 
‘will lie, irrespective of genes see 
infra §§ 148 et seq, 169 et s 

70. Cal.—In re Cahill, 143 “Cal. 628, 
76 P 383. 

Colo.—Phillips v. Corbin, 25 Colo. 
62, 49 P 279; Pilgrim Cons. Min. Co. 
vy. Teller County, 20 Colo. A. 311, 78 P 
617, 618 [quot Cyc] (tax assess- 
ment). 

Ga. —Rigell v. Sirmans, 123 Ga. 455, 
51 SE 381. 

Tll.—Moore v. Mayfield, 47 Ill. 167. 

Ind.—Randolph vy. Indianapolis, 172 
Ind. 510, 88 NE 949; Lafayette, etc., 
R. Co. v. Butner, 162 Ind. 460, 462, 
70 NE 529 [quot Cyc] (condemnation 
proceedings); Pittsburgh, ete., R. Co. 
v. Gillespie, 158 Ind. 454, 63 NE 845 
(drainage proceeding); French vy. 
Lighty, ie Ind. 475; Dinson vy. Drosta, 
39 Ind. 432, 80 NE 32 (judgment of 
ection court committing girl to in- 
dustrial school). 

a en ai v. Platt, 1 Iowa 
o 

Ky.—Johnston v. Com., 1 Bibb 598. 

Me.—Ex p. Pierce, 5 Me. 324. 

Md.—Anne Arundel County Comrs. 
v. Melvin, 107 Md. 533, 69 A 256 (ap- 
‘proval of claim for attorney’s fees); 
Gadd v. Anne Arundel County, 82 Md. 
646, 33 A 433; Jackson y. Bennett, 80 
Md. 76, 30 A 612. 

Mass.—Young v. Blaisdell, 138 
. Mass. 344; Valentine v. Boston, 20 
Pick. 201. 2 

Mich.—Lorimer v. Wayne Cir. 
Judge, 116 Mich. 682, 75 NW 133 
(probate order which is only prima 
facie evidence of facts); In re San- 
born, 107 Mich. 189, 65 NW. 209; 
Woolley v. Crane, 86 Mich. 360, 49 
NW 43. 

Mo.—State v. Schofield, 41 Mo. 39. 

Mont.—Deer Lodge County  v. 
Kohrs, 2 Mont. 66. 

N. Y.—Matter of Droege, 197 N. Y. 
44, 90 NE 340 [dism app 129 App. 
Div. 866, 114 NYS °375]; News York 
Cent. R. Co. v. Marvin, 11 N. 276; 
Killoran vy. Barton, 26 Hun gig, Mat- 
ter of Pioneer Paper Co., 36 HowPr 
110; Matter of Negus, 10 Wend. 34. 
See Barrus v. Parsons, 109 App. Div. 
634, 96 NYS 359 [vacated and rearg 
ordered 112 App. Div. 905 mem, 97 
NYS 1128 mem]. 

N. C.—Davidson v. Cowan, 12 N. C. 
304. 

Oh.—Moore v. Boyer, 42 Oh. St. 
312; State v. Belmont County, 31 Oh. 
St. 451; Barger v. Cochran, 15 Oh. 
St. 460; Taylor v. Fitch, 12 Oh. St. 
169. 

Pa.—Gabler v. Black, 210 Pa. 541, 
-60 A 257; Davenport v. Jones, 126 Pa. 
2a e EOE beg "A 611; Hall’s App., 56 Pa. 


APPEAL AND ERROR 


in determining 


eases.‘ 


It is a well set- 


BSP maber vy. Schuylkill County, 20 
a. 
ee $8. re Harkness, 27 R. I. 124, 
60 A 1067; Blanding v. ‘Sayles, 23 
R. I. 226, 49 A 992 [den rearg 21 R. 1. 
512, 45 A 148]; Coates v. Woodward, 
22 ata be 2, 548 A owe 
C.—Carmand v. Wall, 17 S. Cc. L. 


208. 

Tex.—Tadlock v. Texas Monu- 
mental Committee, 21 Tex. 166; 
Baker v. Chisholm, 3 Tex. 157; Nay- 


lor v. Naylor, (Civ. A.) 128 SW 475. 
Vt.—Stiles v. Windsor, 45 Vt. 520. 
Wis.—Prince v. McCarty, 61 Wis. 

3, 20 NW 655; Eaton v. Williams, 51 

Wis- 99, 7 IN W, -838: 

Can.—St. Hilaire v. Lambert, 42 
Gan. Sa C. 7264. 

Ont:—Moore v. March Tp., 20 Ont. 
L. 67, 14 OntWR 1194; In re Granger, 
28 ‘Ont? 555. 

See Wong Sing v. Independence, 
47 Or. 1231), 83 P 387. 

See also supra §8§ 18, 24, 42, 130. 

Necessity of statute conferring 
right of appeal in general see supra 
§ 29 et seq. 

Appeals in particular proceedings 
see cross references at beginning of 
this article. 

[a] Judgment made final and con- 
clusive by statute-—Where a statute 
authorizing a special proceeding di- 
rects that the judgment shall be final 
and conclusive, this means that it 
shall not be subject to any review. 
Houghton’s App., 42 Cal. 35. See also 
Pittsburgh, etc., R. Co. v. Gillespie, 
158 Ind. 454, 63 NE 845; Barnes v. 
Chicopee, 213 Mass. be 99 NE 464; 
Blanding v. Sayles, 23 R. I. 226, 49 ‘Al 
992 [den rearg 21 R. Tt: 512, 45 A 
1481. Compare however Moore vy. Al- 
bright, 4 Serg. & R. (Pa.) 231 (hold-, 
ing that a writ of error would lie on 
a judgment of the court of common 
pleas in an issue framed under the 
supplement to the act of March 20, 
1810, for offering compensation to 
Pennsylvania claimants of certain 
lands, notwithstanding the act de- 
clared that the judgment and decree 
of that court should be final). See 
also supra § 42. 

71. See cases infra this note. 

fa] Thus in Arkansas, it has been 
customary, where the statute provid- 
ing for such proceeding contained no 
provisions about appeals, to grant 
appeals in special proceedings by ‘ey 
tue of the general statutes. Hx 
McCullough, 51 Ark. 159, 10 SW 259, 

[b] In California, while the con- 
stitution does not give the supreme 
court appellate jurisdiction in spe- 
cial proceedings, yet that court has 
long been accustomed to entertain 
jurisdiction in such cases, and re- 
fuses to.alter its practice, although 
apparently in doubt as to its legal- 
ity.- Lord v. Dunster, 79 Cal. 477, 
21 P 865. And see Morton v. Brod- 
erick, 118 Cal. 474, 50 P 644. 

{c] In Georgia, under the deci- 
sions that an appeal would lie in all 
jury cases, it was held that an ap- 
peal would lie from a verdict found 
on an issue in a proceeding under 
the sixth section of the Judiciary 
Act of 1799 to establish lost papers. 
Taylor v. Holland, 20 Ga. 11. 

[d] In Oregon it has been held 
that Const. art 7 § 6, providing that 
“the supreme court shall have juris- 
diction only to revise the final deci- 
sions of the circuit courts,” gives 
that court jurisdiction to revise all 
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to the course of the common law, no appeal or writ 
of error les from or to its action therein, unless 
such appeal is expressly provided by statute.’° But. 
in some jurisdictions the courts have, without any 
special statutory authority, allowed appeals in such 
And of course the right of appellate re- 
view in special proceedings may be givén by statute 
or constitutional provision, and in most jurisdictions 
it is given from final orders in such proceedings af- 
fecting a substantial right therein.” 
‘“special proceeding,’’ 


The term 
as used in such a statute, has 


final decisions of the circuit courts, 
even though the proceeding be spe- 
cial and no appeal is expressly pro- 
vided for. North Pacific Presb. Bd. 
of Missions v. Ah Won, 18 Or. 339, 
344, 22 P 1105. But see In re Gold- 
smith, 12 Or. 414, 7 P 97, 9 P 565. 
72. See statutes and constitu- 
tional provisions, of the several ju- 
risdictions. And see the following 


cases: 
fives Mee oS v. Holt,, 52° Ala. 

Ariz. Rv auacic v. Perrin, 3 Ariz. 350, 
29 Pi 6485 

Cal.—Peo. vy. San Luis Obispo 
Bank, 152 Gal. 261, 92 P 481; Morton 
Wa Broderick, 118 Cal. 474, 50 P 644; 
Covarrubias v. Santa Barbara Coun- 
ty, 52 Cal. 622 (proceeding. for re- 
moval of officer for malfeasance in 
office); Brewster v. Hartley, 37 Cal. 
15, 99 AmD 237; Adams v. Woods, 
18° Cal. .30; Ballagh v. Kern County 
Super, Ct., (A.) 142 °P 1123. 

Conn.—Sanford v. Bacon, 75 Conn. 
541, 54 A 204 (appeal from order 
erasing case from docket). 
Ga.—Parker v. Beeman, 28 Ga. 475. 
eS ee v. Smith, 7 Ida. 204, 


Tll.— Pease v. Waters, 66 Ill. A. 359 
(trial of right of property in county 


court). 
Butterfield, 116 


61 


Iowa.—Porter  v. 
Iowa 725, 89 NW 199; Lawrence v. 
Thomas, 84 Iowa 362, 51 NW it. 
See also In re Pyle, 82 Iowa 144, 47 
NW 864; Coffin v. Hisiminger, 75 
Towa 30, 39 NW 124; Dryden v. Wyl- 
lis, 762 Towa 5340 NW 703. 

Md.—Paul v. Locust Point Co, C0 
Md. 288, 17 A 77; White v. Malcolm, 
15 Md. 529. 

Minn.—Koochiching Co. v. Fran- 
son, 91 Minn. 404, 98 NW 98; Deppe 
v. Ford, 89 Minn. 253, 94 NW 679; 
Moede v. Stearns County, 43 Minn. 
312, 45 NW 435; Warren v. St. Paul, 
ete., R. Co., 18 Minn. 384; McNamara 
ee rh gal Cent. R. Co., 12 Minn. 

Mont.—Granite Mountain Min. Co. 
v. Weinstein, 7 Mont. 3846, 17 P 


108. 

N. Y.—Soop v. Burhans, 183 N. Y. 
227, 76 NE 14; In re New York, 182 
N. Y. 281, 74 "NE 840 {aff 101 "App. 
Div. “527, 92 NYS 8]; Strong v. Ran- 
dall, 177 N. Y. 400, 69 NE:721 (pro- 
ceedings punishing contempt); Ithaca 
Agricultural Works v. Eggleston, 107 
N. Y. 272, 14 NE 312 (proceeding to 
enforce a judgment on a justice’s 
transeript); In re Moore, 67 33) 
555; Rensselaer, etc., R. Co. v. Davis, 
43 N. Y. 137; New York Cent. R. Co. 
v. Marvin, 11 N. Y. 276; Sherman v. 
Felt, 2 N. Y. 186; Peo. v. Boardman, 
4 Keyes 59's Matter of New York, 131 
App. Div. 767, 116 NYS 358; In re 
Doig, 125 App. Div. 746, 110 NYS 93; 
Barrus v. Parsons, 109 App. Div. 634, 
96 NYS 359; Anderson v. Cortlandt 
School Dist. No. 15, 89 App. Div. 231, 
85 NYS 9438 (provision that county 
judge’s decision shall be “final’’ does 
not preclude appeal); Matter of Tut- 
hill, 36 App. Div. 492, 55 NYS 657 
[aff 163 N.* Ysou33,. 57 NE 303, 79 
AmSR 574, 49 LRA 781]; Matter of 
Broadway, ete; R. Co., 69 Hun 275, 
23 NYS 609; Burk v. Ayers, 19 Hun 
17; Fisher v. South Shore Tract. Co., 
70 ‘Mise. 529,°127 NYS 333;- In re 
Recto: 5 NYCiv Proc 279. 

D.—Oliver v. Wilson, 8 N. D. 
590, “80 NW 757, 73 AmSR 784. 
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no reference to any judicial proceeding or decision 
had or made in and during the progress of a civil 


action to judgment.?* 


[§ 134] 3. Proceedings, Whether Civil or Crimi- 
In regard to certain classes of 
cases there has been some conflict of opinion as to 
whether they should be ranked as civil or criminal 
In such cases questions relating to ap- 
peals depend upon the view obtaining in the particu- 


nal—a. In General. 


in nature. 


Oh.—Smith v. Folsom, 80 Oh. St. 
218, 88 NE 546. ’ 

Ss. C.—Johnstone v. Manigault, 13 
S.C. 403. 

Wis.—In re Salter, 127 Wis. 677, 
106 NW 684 (proceeding to incorpo- 
rate a village); Wisconsin Cent. R. 
Co. v. Cornell Univ., 49 Wis. 162, 5 


NW  331;"In ‘re Day, 34 ‘Wis: 638; 
Witter v. Lyon, 34 Wis. 564; La- 
monte v. Pierce, 34 Wis. 483. See 


also In re Fleming, 16 Wis. 70. 

Ont.—Re Sinclair, 8 OntWR 298. 
See Re Wiarton Beet Sugar Co., 6 
OrntWR 590 (proceeding under Cana- 
dian winding-up acts). 

See Renicker v. Davis, 171 Ind. 134, 
85 NE 964 (drains). 

When statutes authorizing appeals 
in special proceedings apply see also 
infra § 382 et seq. 

Finality of order for purposes of 
review see infra § 384. 

fa] Proceeding not a “special 
proceeding.”’—(1) Proceedings  pro- 
vided for in N. Y. Const. art 6 § 17, 
and Greater New York Charter 
(L. [1901] p 599 c 466) § 140la, by 
virtue of which city magistrates may 
be removed from office by the appel- 
late division of the supreme court, 
are not “special proceedings” within 
Code Civ. Proc. § 3334, defining that 
term as every other prosecution “hy 
a party,’ and hence are not review- 
able by the court of appeals. In re 
Droege, 197 N. Y. 44, 90 NE 340 
[dism app 129 App. Div. 866, 114 
INVES dic (2) And in Prince v. 
McCarty, 61 Wis. 3, 20 NW 655, it 
was held that the term ‘‘special pro- 
ceeding” in Rev. St. § 3069 subd 2, 
is used as defined in §§ 2593-2596, 
and a proceeding under Rev. St. ¢ 43, 
to compel the delivery of books and 
papers of a public officer to his suc- 
cessor, being before a judge and not 
in the court, is not such a special 


proceeding, and the order made 
therein is not appealable. (3) In 
other jurisdictions, however, it has 


been held that, when a proceeding 
may be instituted before a judge, the 
decision is a judgment in the special 
proceeding and there may be an ap- 
peal therefrom. Brewster v. Hartley, 
-87 Cal. 15, 99 AmD 2387; Granite Mt. 


Min. Co. v. Weinstein, 7 Mont. 346, 
7 Pw LOS: hs 
{b] An application for a writ of 


mandate is a “special proceeding” 
within Code Civ. Proc. § 939, author- 
izing appeals from final judgments in 
actions or special proceedings. Bal- 
lagh v. Kern County Super. Ct., (Cal. 
A.) 142. P 1123. 

[ec] The examination of a witness 
before bringing an action is not a 
special proceeding. In re Atty.-Gen., 
155 N. Y. 441, 50 NE 57 [dism app 
22 App. Div. 285, 47 NYS 883]. | 

73. Bennett v. Whitcomb, 25 Minn. 


148. See infra § 383. i 
74. See cases in two following 
notes. : 
75. Conn.—Francis v. Lewis, 11 


Conn. 200. 

Ky.—Com. v. Thompson, 13 B. Mon. 
159. 

Me.—State v. Jackson, 33 Me. 259. 

N. J.—Unger v. Fanwood, 69 N. J. 
L. 548, 55 A 42. 

Tex.—State v. Tunstall, 51 Tex. 81. 


Compare however State v. Judge 
Sixth Dist. Ct., Man. Unrep. Cas. 
(La.) 374. 


Review of criminal proceedings see 
Criminal Law [12 Cyc 792 et seq]. 

[a] Proceedings held to be crim- 
inal.—(1) A prosecution by complaint 
of a master against an apprentice 
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ing.“4 


[§§ 133-135 


lar jurisdiction as to the charaeter of the proceed- 
If the action is regarded as criminal or 


quasi criminal, it will of course be governed by the 


ings,” while, if 


for disobedience. Francis v. Lewis, 
11 Conn. 200. (2) Removal of of- 
ficer for malfeasance, or misfeasance, 
or willful neglect of duty. Com. v. 
Thompson, 13 B. Mon. (Ky.) 159. 
(3) Scire facias upon a recognizance 
for the -appearance of a _ person 
charged with crime. State v. Jack- 
son, 33 Me. 259. (4) Proceedings to 
strike attorney from the roll for al- 
leged fraud. State v. Tunstall, 51 
PEXauome 

76. U. S.—U. S. v. New York 
Cent., ete. R. Co., 164 Fed. 324, 90 
CCA 256; U. S..v. Baltimore, etc., R. 
Co., 159 Fed. 38, 86 CCA 223 [aff 216 
U. S. 617, 30 SCt 576, 54 L. ed. 639]; 
U. S. v. Zarafonitis, 150 Fed. 97, 80 
CCA 51, 10 AnnCas 290 and note [aff 
156 Fed. 1023, 84 CCA 680] (holding 
that an action by the United States 
to recover the penalty named in a 
forfeited recognizance given for the 
appearance of defendant in a crim- 
inal case is not a criminal proceed- 
ing, and that the United States may 
prosecute a writ of error to a circuit 
court for a review of an adverse 
judgment therein by the circuit court 
of appeals). 

Ga.—State v. Steele, 112 Ga. 39, 37 
SE 174. 

Ida.—Ponting v. Isaman, 7 Ida. 
283, 62 P 680 (holding that proceed- 
ings under Rev. St. § 7459 to remove 
a county officer are not criminal pro- 
ceedings, and that an appeal to the su- 
preme court will therefore lie on be- 
half of the informant from the judg- 
ment therein). 

Mo.—State v. Bland, 189 Mo. 197, 
88 SW 28, 3 AnnCas 1044. 

N. H.—Lamphire v. State, 73 N. H. 
463, 62 A 786, 6 AnnCas 615 (hédlding 
that a proceeding by sureties on a 
forfeited recognizance for the ap- 
pearance of one accused of crime to 
obtain their discharge is a civil pro- 
ceeding, and that the state is enti- 
tled to take an exception to an order 
of discharge). 

N. J.—Tenement House Bd. v. Gru- 
ber,79) Noid. Li 25.1, stoeA® 475: 

Va.—Neal v. Com., 21 Gratt. (62 
Va.)i-bl 1. 

W. Va.—State v. Nutter, 44 W. Va. 
385, 30 SE 67; State v. Church, 4 W. 
Va. 745 

[a] 


Motion to abate judgment in 
criminal case.—A motion by the 
executrix of a person deceased to 
abate a judgment entered against 
him in a criminal action in his life- 
time because of his death after it 
was entered is an independent pro- 
ceeding of a civil nature, and the 
order or judgment therein may be re- 
viewed on error by the United States. 
U. S. v. New York Cent., etc., R. Co., 
164 Fed. 324, 90 CCA 256. 

[b] Suit to enjoin criminal prose- 
cution.—A suit by persons who had 
been arrested for crime and who had 
been discharged on habeas ¢orpus for 
an injunction perpetually enjoining 
the prosecuting officers from prose- 
ecuting them is a civil suit, and an 
appeal by the prosecuting officers 
lies from the judgment granting re- 
lief, although the court failed to 
render judgment for costs against 
the officers. McDonald vy. Denton, 
(Tex. Civ. A.) 132 SW 823. 

{c] Execution for costs against 
prosecutor.—When the officer who 
issues a warrant enters a judgment 
against the prosecutor for costs, on 
the ground that the prosecution was 
abandoned before trial, and such 
judgment is sought to be enforced 
only by an execution against the 


statutes providing for review of criminal proceed- 


it is civil, statutes relating to ap- 


peals in civil eases will apply.”® 

[§ 135] b. Qui Tam or Penal Actions. As a gen- 
eral rule, actions to recover penalties are held ta 
be civil proceedings, and are governed by the stat- 


property of the prosecutor, and pay- 
ment of the same is resisted by an 
affidavit of illegality, the proceeding 
is not in any sense a “criminal case,” 
and the supreme court has jurisdic- 
tion of a writ of error sued out at 
the instance of the state. State v. 
Steele, 112 Ga. 39, 37 SE 174. 

[ad] Petition for proceeds of sale 
of forfeited vessel is civil proceed- 
ing. Com. v. Mister, 79 Va. 5. 

[Le] Bastardy.—(1) Under some 
statutes bastardy cases are regarded 
as civil proceedings. Rawlings v. 
Peo., 102 Ill. 475. (2) But in other 
jurisdictions it has been held that 
the statutes providing for a review of 
civil actions do not apply to prosecu- 
tions under the statute for the main- 
tenance of bastard children. Ex p. 
Gowen, 4 Me. 58. See Bastards [5 
Cyc 644, 673]. 

{f] Contempt of court.—(1) As @ 
rule, where a contempt consists in 
the refusal of the party to do some- 
thing he 
benefit or advantage of the adverse 
party, the proceeding is civil. State 
v. Schneider, 47 Mo. A. 669; State v. 
Horner, 16 Mo. A. 191; Hagerman v. 
Tong Lee, 12 Nev. 331; Phillips v. 
Welch, 11 Nev. 187; State v. Giles, 
10 Wis. 101. See also State v. Bland, 
189 Mo. 197, 88 SW 28, 8 AnnCas 
1044. (2) But if the contempt 
consists in doing a forbidden act in- 
jurious to another, the proceeding is 
criminal. Phillips v. Welch, supra. 
And see Ellis v. Reg., 22 Can. S. C. 7. 


ee Contempt [9 Cyc 6, 34, 61 et 
fz] Habeas corpus.—(1) A habeas 


corpus proceeding is a civil and not 
a criminal proceeding for the pur- 
poses of appeal. Cross v. Burke, 146 
Un St 82,13 (SCt.22) 36 sede 206" 
Winnovich v. Emery, 33 Utah 345, 
93 P 988; State v. Huegin, 110 Wis. 
189, 85 NW 1046, 62 LRA 700. 
also Habeas Corpus [21 Cyc 336]. 
(2) And as the matter in dispute has 
no money value, it has been held 
that no appeal lies under a statute 
limiting appeals in suits at law or in 
equity to cases in which a certain 
amount is involved. Cross v. Burke, 
146 U.S. 82, 13. SCt 22, 36) L. eae iso6 
[overr Wales v. Whitney, 114 U. S. 
564, 5 SCt 1050, 29 L..ed. 277]. ~~ (38) 
In Louisiana, an appeal will lie from 
a judgment in habeas corpus pro- 
ceedings where the writ issued in a 
matter growing out of a civil action 
(Ex p. Lafonta, 2 Rob. (La.) 495); 
(4) but not where the writ issued in 
a matter growing out of the admin- 
istration of the criminal law (State 
v. Judge, 5 dia. 192). ©) "And in 
Canada under the Supreme Court Act 
an appeal is given from the judgment 
in any case of proceedings for or 
upon a writ of habeas corpus “not 
arising out of a criminal charge.” 
See Matter of McNutt, 47 Can. S. C. 
259 [dism app 46 N. S. 209]. See 
Habeas Corpus [21 Cyc 335]. 

[h] Proceeding against debtor for 
fraud.—An action against an insolv- 
ent debtor for fraud under the Lou- 
isiana act of March 28, 1840, §§ 16, 
ee ay ee Sey, Martin v. Chrys- 
al, a. Ann. ; State v. Judge, 
15 La. 531. : hi 

[i] Prosecutions under municipal 
ordinances for offenses not punisha- 
ble at common ‘law or by general 
statute (1) are usually regarded as 
civil proceedings. Durango vy. Reins- 
berg, 16 Colo. 327, 26 P 820; Greeley 
v. Hamman, 12 Colo. 94, 20 P 1: 
Knowles v. Wayne City, 31 Ill. A. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


is ordered to do, for the 


See - 


*! 


os 


~ §§ 135-137] 


utes relating to appeals in other civil actions.” 

[§ 136] 4. Judgment on Award of Arbitrators. 
A. writ of error will lie at common law to review 
a judgment entered on an award of arbitrators 
made and returned pursuant to a rule or order of 
court, and appeal or error will generally lie under 
the statutes in the various jurisdictions to review 


such a judgment.7® 
[§ 137] 


a. In General. 


471; Quigley v. Aurora, 50 Ind. 28; 
Donovan v. Huntington, 24 Ind. 321. 
(2) But where an ordinance prohib- 
its that which is a crime or misde- 
meanor and punishable at common 
law or by statute, and prescribes a 
penalty for its violation by fine, with 
imprisonment on default of payment, 
a prosecution thereunder is quasi 
eriminal. Platteville v. McKernan, 
54 Wis. 487, 11 NW 798. See Mu- 
ee Corporations [28 Cyc 781, 

[j] A hearing on a bail bond al- 
leged to have been forfeited for fail- 
ure to appear in a criminal case is a 
civil proceeding. State v. Fisher, 4 
Wash. 382, 30 P 502. See however 
Louisiana S. P..C. C. v. Cage, 45 La. 
Ann. 1394, 14 S 422 (where it was 
held that when a judgment is entered 
upon a bail bond an appeal from 
that judgment may be taken regard- 
less of the amount of the bond, if 
the same was given in a criminal 
prosecution within the jurisdictional 
powers of the court, because the 
matter of the bond is attracted to 
the criminal prosecution, but that 
this rule does not apply to bail bonds 
taken for appearances before com- 
mitting magistrates). 4 

[k] A petition to be relieved from 
a double tax for failing to take out a 
license is a civil proceeding, as it is 
a proceeding authorized by law for 
the correction of alleged erroneous 
assessments, and not a prosecution 
for a penal offense. Neal v. Com., 21 
Gratt. (62 Va.) 511. 

V7 Se Ss. Ve baltimore: ete. 
R. Co., 159 Fed. 33, 86 CCA 223 [aff 
2G TOs Sh 617 80 'SCE.57 6; 54s ined: 
639] (action by United States against. 
interstate carrier for penalty for 
violation of statute); Jacob v. U. 
Seas Rue Cassi No. 705 7,191 Brock. 
520. 

Tll.—Peo. v. Blue Mountain Joe, 
129 Ill. 370, 21 NE 928; Partridge v. 
Snyder, 78 Ill. 519. 

Md.—State v. Mace, 5 Md. 337. 

N. J.—Tenement House Bd. v. Gru- 
ber, 79 N. J. L. 257, 75 A 475 (hold- 
ing that an action by the board of 
tenement house supervision under P. 
L. [1904] p 144 § 1938, for violation 
of the act, is similar to an ordinary 
civil suit in which exemplary dam- 
ages are allowed for a willful tres- 
pass, and that an appeal lies from 
the judgment therein to the supreme 
court). 

WwW. Va.—State v. Nutter, 44 W. Va. 
385, 30 SE 67 (holding that an action 
on the bond of a liauor dealer to re- 
cover fines against the dealer for the 
illegal sale of liquor is a civil action, 
and therefore the state may take an 
appeal from the judgment therein) ; 
State v. Church, 4 W. Va. 745 (hold- 
ing that a violation of the conditions 
of the bond required in order to 
obtain a license to sell spirituous 
liquors was a violation of the law re- 
lating to the revenue, and was a case 
in which the state might have a writ 
of error). < 

Wis.—State v. Hayden, 32 Wis. 663. 


C. Dependent on-Amount or Value in 
Controversy *°—1. Nature and Effect of Limitation— 
Where appellate jurisdiction is con- 
ferred upon a court without restriction as to the 
amount or value involved in the controversy, the 
maxim, De minimis non curat lex, has no applica- 
tion, and judgments may be reviewed withvut re- 
gard to the amount in controversy.®° 
the constitution gives the right of appellate review 
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review, depends 


And where | which does not 


See also Penalties [30 Cyc 1335, 
13438, 1361]. 

78. Hecker v. Fowler, 2 Wall. (U. 
So) ad Zoe aed. WO ONO: wetter a Et. 
Co. v. Myers, 18 How. (U. S.) 246, 
15 L. ed. 380; Alexandria Canal Co. v. 
Swann, 5 How. (U. S.) 83, 12 L. ed. 
60; Thornton y. Carson, 7 Cranch (U. 
S.) 596, 3 L. ed. 451; Nolan v. Colo- 
rado Cent. Cons. Min. Co., 63 Fed. 
930, 12 CCA 585; Wilson v. Colwell, 
3 Watts (Pa.) 212; Lewis v. Eng- 
land, 4 Binn. (Pa.) 5; Ebersoll v. 
Krug, 3 Binn. (Pa.) 528. See Arbi- 
ee and Award [3 Cye 765 et 
seq]. 

{a] Where not reviewable.—(1) 
But in Michigan it was held that a 
judgment upon an award rendered by 
arbitrators under a statutory submis- 
sion, where the submission was in 
due form and the award was one 
that could be lawfully made, was not 
reviewable on writ of error, the stat- 
utory remedy to vacate the award 
being the proper remedy. Cooper v. 
Andrews, 44 Mich. 94,6 NW 92. (2) 
And in British Columbia no appeal 
will lie from the decision of a judge 
trying an issue summarily by con- 
sent, as he is in effect an arbitrator. 
Harris v. Harris, 8 B. C 

79. Cross references: 

Appellate jurisdiction of federal 
courts as dependent on amount in 
eons see Courts [11 Cye 

78}. 

Appeals from justices’ courts see 
Justices of the Peace [24 Cyc 645]. 

As affecting appellate jurisdiction of 
particular courts see Courts [11 
Cye 801 et seq]. 

Determination of question of juris- 
diction see supra § 128. 

Dismissal for want of jurisdictional 
amount see infra XIII in 4 C. J. 
Necessity of objection that jurisdic- 

tional amount is not involved see 


infra § 650. 

80. Ill.—Long v. Wheatland, 149 
TGS AL 52. 

Md.—Gephart v. Strong, 20 Md. 
522. 


Miss.—Liles vy. Cawthorn, 78 Miss. 
559, 29 S 834. 

Mo.—Graves v. Black, 1 Mo. 221; 
Blunt v. Sheppard, 1 Mo. 219. 

Okl.—Grayson v. Perryman, 25 Okl. 
339, 106 P 954. 

Compare McDonald v. Gilbert, 16 
Can. S. C. 700 (holding that, although 
the court cannot refuse to hear an 
appeal in a case because of the small- 
ness of the amount involved, yet the 
bringing of appeals. for _ trifling 
amounts is objectionable and should 
not be encouraged). 

81. Gephart v. Strong, 20 Md. 522; 
Blunt v. Sheppard, 1 Mo. 219; Mc- 
Gowan v. Metropolitan L. Ins. Co., 
60 N. J. L. 198, 38 A 671 [aff 57 N. J. 
L. 390, 30 A 483]; Smith v. Wheeler, 
4 Okl. 138, 44 P 203 (right of appeal 


given by Organic .Act). See also 
supra §§ 1, 3. 
fa] Authority of court; construc- 


tion of statute.—Where the words of 
a statute are clear and their mean- 
ing and application plain, there is 
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without regard to the amount in controversy, neither 
the legislature nor the court can impose any limi- 
tation in this respect; nor can the court do so in the 
absence of constitutional or statutory authority.®t 
Such a limitation, however, is within the power of 
the legislature unless prevented by the constitution, 
and in most jurisdictions, if not in all, such limi- 
tations have been imposed either by the constitution 
or by statute; *? and where, by positive statutory 
or constitutional provision, the right to remove a 
cause for review, or the jurisdiction of the court to 


upon the amount of the claim or 


judgment or the amount or value of the property in- 
volved in the controversy, the right cannot be ex- 
tended or the jurisdiction exercised in any case 


come within such provision.$? It 


makes no difference in this respect how small the 


ee 
no room for judicial construction, 
and the court cannot deny a right of 
appeal given by the statute on any 
objection as to the amount in contro- 
versy merely because the application 
of the statute works confusion and 
produces absurd results, and would 
not, in the opinion of the court, have 
been enacted by the legislature if its 
consequences had been foreseen. 
McGowan v. Metropolitan L. Ins. Co., 
60 N.. J. Le 198, 38 A 671 Lafft57 
No Jes L390, 23 0As 43312 

82. See constitutions and statutes 
of the several jurisdictions. 

83. U. S—Wallach v. 
217 U. S. 561, 30 SCt 587, 54°L. ea: 
883; Albright v.. Sandoval, 216 U. S. 
342, 30 SCt 321, 54 L. ed. 509; Jones 


Rudolph, 


v. Fritschle, 154 U. S. 590, 14 SCt 
1171, (21. edi 52s "Nexaisy, fete, eRe 
Co: v. Saunders, 151 Us S105; "14 
SCt 257, °38.E. ‘ed. 90; Smith “vi 


Adams, 130 U. S. 167, 9 SCt 566, 32 
L. ed. 895. 

Ariz.—Canada del Oro Mines v. 
Collins, 4 Ariz. 163, 36 P 33; Grounds 
v. Ralph,-1 Ariz. 2275 25° 2" 648: 

Ark.—McCamy v. Smith, 1 Ark. 


142; Reynolds v. Sneed, 1 Ark. 99. 
Cal.—Foley v. California Horse- 
shoe Co., 115 Cal. 184, 47 42, 56 


AmSR 87; Henigan v. Ervin, 110 Cal. 
37, 42 P 457; Oullahan v. Morrissey, 
73 Cal. 297, 14 P 864; Sweet v. Tice, 
45 Cal. 71; Bolton v. Landers, 27 Cal. 
106; Skillman v. Lachman, 23 Cal. 
198, 83 AmD 96; Zabriskie v. Torrey, 
20 Cal. 173; Votan v. Reese, 20 Cal. 
89; Crandall v. Blen, 15 Cal. 406; 
Doyle v. Seawall, 12 Cal. 280; Luther 
v. The Apollo, 1 Cal. 15; Willow Land 
Co. v. Goldschmidt, 11 Cal. A. 297, 
104 P 841. 

Colo.—Peo. v. Horan, 34 Colo. 304, 


86 P 252; Beam v.. Harrington, 33 
Colo. 206, 79 P 1018; McClaskey v. 
Lake View Min., ete., Co., 18 Colo. 


65, 31 P 333; Shackelford v. King. 6 
Colo. 37; California Milling, etc., Co. . 
v. Rocky Mountain Nat. Bank, 22 
Colo. A. 237, 124 P 590; Wilson v. 
Faqua, ‘21 Colo. A. 449, 122 P 58. 

Conn.—Denison v. Denison, 16 
Conn. 34; Fuller v. Reed, 2 Root 188; 
Chapman v. Griffin, 1 Root 525; Wil- 
liams v. Leeds, Kirby 278; Thomson 
v. Wales, Kirby 35. 

Ga.—De Lamar v. Dollar, 128 Ga. 
57, 57 SE 85. See Taylor v. Blas- 
ingame, 73 Ga. 111. 

Tll.—Atton v. South Chicago City 
R. Co., 236 Til. 507, 86 NE 277; Funk 
v. Kempton, 235 Ill. 280, 85 NE 218: - 
Bache v. Ward, 225 Ill. 320, 80 NE 
330; Haas v. Tegtmeier, 225 Ill. 275, 
80 NE 1380; Aultman, ete., Co. v. 
Jackson, 221 Ill. 249, 77 NED 454: 
Kouka v. Kouka, 221 Ill. 98, 77 NE 
556; Brueggemann v. Brueggemann, 
215 Ill. 509, 74 NE 800; Dougherty v. 
Hughes, 165 Ill. 384, 46 NE 229; 
Mattingly v. Crowley, 40 Ill. 32. 

Ind.—Durbin v. Northwestern 
Scraper Co: +165) Inds 237, (75) Nie 
Sears v. Carpenter, 164 Ind. 584, 74 
NE 244; Colliery Engineer Co. v. 
American Car, ete., Co., 157 Ind. 111, 
60 NE 941; Baker v. Groves, 126 Ind. 


378 (310. a 


difference is between the amount in controversy and 
the amount required for jurisdiction.** 
visions are made not only to restrict the right to 


593, 26 NE 1076; Baltimore, etc. R. 


Co. v. Johnson, 83 Ind. 57; Winfield 
Tp. v. Wise, 73 Ind. 71; Cowley v. 
~ Rushville, 60 Ind. 327; Yakey v. 


Leich, 37 Ind. A: 393, 76 NE’ 926; 
Crew v. Sager, 30 Ind. A. 252, 65 NE 
934; Taylor v. Geiger, 30 Ind. A. 9, 
65 NE 192. 

Ind. T.—Morrow v. Burney, 2 Ind. 
T.. 440, 51 SW, 1078... < 

Iowa.—Griggs v. Norman, 155 Iowa 
132, 185 NW 576; Adamson v. Funke, 
119 NW 700; Johnson v. Marshall, 80 
NW 395; Minehart v. McQueen, 79 
NW 353; Schultz v. Holbrook, 86 
Iowa 569, 53 NW 285. 

Kan.—Wilson vy. Fisher, 92 Kan. 
786, 142 P 241; Roe v. Snattinger, 91 
Kan. 567, 138 P 581; Nuhfer v. Flan- 
agan, 87 Kan. 420, 124 P 416; Trader 
v. Finney County School Dist. No. 
75, 86 Kan. 878, 122 P 895; Graves v. 
Bond, 70 Kan. 464, 78 P 851; Crouse 
v. Brown, 65 Kane 858, 69 P 165; 
Moore v. State, 63 Kan. 886, 66 P 
239; Obert v. Oberlin Loan, etc., Co., 
5A Kan (50,1000. ee OO 9F Greer Evi 
Thompson, 5 Kan. A. 643, 47 P 547; 
George v. Hunter, 5 Kan. A. 250, 47 
BP. 559: 

Ky.—Schechter v. Farmers’ Nat. 
Bank, 155 Ky. 526, 159 SW 1140; 
Carter v. Depp, 147 Ky. 84, 143 SW 
743; Renaker v. Adams, 146 Ky. 513, 
142 SW 1013; Cumberland Tel., etc., 
Co. v. Curtis, 146 Ky. 286, 142 SW 
385; Sears v. Ohler, 144 Ky. 473, 139 
SW 759; Farmers’ Bank v. Estill 
Collegiate Inst., 144 Ky. 309, 138 SW 
243; Sackett v. Creech, 142 Ky. 790, 
135 SW 273; Costigan v. Gilson, 141 
Ky. 377, 1382. SW. 653; Sealey. v. 
Combs, 118 SW 972; Beaver Dam v. 
Stevens, 118 SW 320; Varney v. Con- 
nolly, 116 SW 340; Hill v. Pettitt, 112 
Sw 646, 33 KyL 1041; Cincinnati, 
ete., R. Co. v. Slaughter, 104 SW 317, 
31 KyL 875; Cincinnati, etc., R. Co. v. 
Lawrence, 102 SW 298, 31 KyL 429; 
Craft v. Chesapeake, etc., R. Co., 101 
Swe 342% 80 Misyib. L36%sic Willie. ty. 
Payne, 99 SW 322, 30 KyL 664; 
Chestnut v. Corbin Banking Co., 94 
SW 633, 29 KyL 665; Citizens’ Sav. 
Bank v. E. W. Mitchell Tea, etce., Co., 
91 SW 261, 28 KyL 1200; U. S. Health, 
ete., Ins. Co. v. Webb, 88 SW. 1108, 
28 KyL 75; Offeutt v. Cooper, 87 SW 
1075, 27 KyL 1066; Muir v. Muir, 87 
SW 1070, 27 Kyl 1162; Covington v. 
McKenna, 86 SW 689, 27 KyL 784; 
Caldwell v. McVean, 119 Ky. 30, 82 
SW 992, 26 KyL 948; Adkins v. Wil- 
liams, 78 SW 870, 25 KyL 1768; Al- 
bany Mill Co. v. Huff Bros., 72 SW 
820, 24 KyL 2037; Zeigler v. Heile, 64 
SW 850, 28 KyL 1125; Wiggins v. 
Com., 63 SW 31, 23 KyL 475; Lee v. 
Russell, 60 SW 376, 22 KyL 1255; 
Clark v. Collins, 60 SW 369, 22 Kvl 
1304; Caldwell v. Hampton, 51 SW 
174, 21 KyL 262; Gross v. Jones, 3 
Metc. 295; Commercial Bank v. Bene- 
dict, 18 B. Mon. 307; Nichols v. Han- 
sel, 3 J. J. Marsh. 442. 

La.—Bloomfield v. Thompson, 133 
La. 209, 62 S 634; Kelly, etc., Co. v. 
Vordenbaumen Lumber Co., 132 La. 
916, 61 S 870 (appeal by clerk from 
judgment rejecting claim for prepar- 
ing transcript); Railroad Lands Co. 
v. Webster Sand, etc. Co. 129 La. 
782, 56 S 886; Scott’s Succ., 121 La. 
843, 46 S 882; Glancey’s Succ., 114 La. 
1051, 38 S 826; Fullerton’s Succ., 114 
La. 227, 38 S 151; State v. Board of 
Assessors, 113 La. 925, 37 S 878; 
Gibbs v. Atkins, 110. La. 197, 34 S$ 
411; Fredericks v. Donaldson, 50 La. 
Ann. 471, 23 S 446; Lewis v. Briet- 
ling, 48 La. Ann. 835, 19 S 818; Rose’s 
Succ., 48 La. Ann. 418, 19 S 450; 
Dougart’s Succ., 42 La. Ann. 516, 7S 
794; Singer v. McGuire, 40 La. Ann. 
638, 4 S 578; Hite v. Hinsel, 39 La. 
Ann. 113, 1 S 415;. Yale v. Routh, 38 
La. Ann. 894; Bedford’s Succe., 38 La. 
Ann. 244; McDowell’s Succ., 35 La. 
Ann. 1025; Lombard v. Belanger, 35 


La. Ann. 311; Teal v. Pirtle, 34 La.!v. Langlois, 41 Can. S. C. 48, 13 Ann 
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These pro- 


Ann. 892; State v. Judges Ct. App., 
33 La. Ann. 180; Flash v. Schwaback- 
er, 32 La. Ann. 356; Pointer’s Succ., 
30 La. Ann. 370; Ribet v. Contreras, 
28 La. Ann. 18; Mahan vy. Benton, 26 
La. Ann. 379; Oglesby v. Helm, 26 
La. Ann. 61; Keep v. Harrison, 22 La. 
Ann. 218; Gustine v. New Orleans Oil 
Mfg. Co.,. 13) La.. Ann. -510; ~Bach ‘vz 
Jefferson Police Jury, 2 La. Ann. 163; 
Saloy v. Ytasse, 8 Rob. 9; Klady v. 
McGuire, 1 Rob. 26; Hagler v. Par- 
goud, 6 La. 86; Rils v. Brown, 5 La. 
34; Cason v. Chaney, 3 La. 269; Bake- 
well v. Coe, 5 Mart. N. S. 185; State 
v--Knight, 1 Mart. N. S. 700. 
Me.—Kimball v. Moody, 18 Me. 359. 


Mo.—Kane vy. Kane, 146 Mo. 605, 
48 SW 446. 
N. Y.—Belfer v. Ludlow, 129 N. Y. 


650, 29 NE 320; McMillan v. Cronin, 
75 N. Y. 474; Burleigh v. Center, 74 
N. Y. 608; Wagner v. Long -Island 
Ral CostiOl IN. 3s aod 4, 

Tenn.—Humphrey v. Godsey, 119 
Tenn. 43, 109 SW 1005. 

Tex.—Kelly v. Searcy, 100 Tex. 566, 
102 SW 100; E. L. Wilson Hardware 
Co. v. Duff, 98 Tex. 467, 85 SW 786; 
Meade v. Warring, 90 Tex. 121, 37 
SW 598; Ford v. Johnston, (Civ. A.) 
164 SW 424; Knight v. Armstrong, 
(Civ. A.) 162 SW 448; Ft. Worth First 
Nat. Bank v. Beach, (Civ. A.) 157 SW 
960 (provision in contract for attor- 
ney’s fees waived); Le Baume v. 
Northern Texas Tract. Co., (Civ. A.) 
143 SW 301; Pope v. Prewitt, (Civ. A.) 
133 SW 895; Record Co. v. Greer, (Civ. 
A.) 127 SW 1183; Miller v. Black, 
56. Tex: Ciy« A. 320,120 SW -559; 
Bishop v. Lawson, 47 Tex. Civ. A. 
646, 105 SW 1008; Morris v. Morris, 
47 Tex. Civ. A. 244, 105 SW 242; 
Tucker v. Taylor, (Civ. A.) 104 SW 
1069; McCord-Collins Co. v. Hubbard, 
(Civ. A.) 90 SW 524; Gulf, etc, R. 
Co. v. McCampbell, (Civ. A.) 85 SW 
8545 lanes vai Jack; 2b0Texj) Civ. fA: 
496, 61 SW 422. See Gulf, etc., R. Co. 
v. McCampbell, (Civ. A.) 85 SW 854 
[mod (Civ. A.) 85 SW 1158]. 

Va.—Shelton v. Shrader, 80 SE 344; 
Cc. L. Ritter Lumber Co. v. Coal 
Mountain Min. Co., 115 Va. 370, 79 
SE 322; Cheatham v. Aistrop, 97 Va. 
457, 34 SE 57; Marchant v. Healy, 
94 Va. 614, 27 SE 464; Patteson v. 
McKinney, 88 Va. 748, 14 SE 379: 
Litchford v. Day, 87 Va. 71, 12 SH 
107; Pattie v. Guggenheimer, 86 Va. 
993, 12 SH 950; Hawkins v. Gresham, 
85 Va. 34, 6 SH 472; Gage v. Crockett, 
27 Gratt. (68 Va.) 735; Cooke v. 
Piles, 2 Munf. (16 Va.) 151. 

Wash.—National Surety Co. 
Bratnober Lumber Co., 67 Wash. 60 
122 P 337; Sherman v. Eastern, etc., 
Lumber Co., 56 Wash. 69, 105 P 166; 
State v. Coon, 40 Wash. 683, 82 P 993; 
State v. Cole, 40 Wash. 474, 82 P 
749 [Loverr State v. Daggett, 28 Wash. 
1, 68 P 340]; National Grocery Co. v. 
Cann, 39 Wash. 596, 81 P 1054; State 
v. Feasure, 39 Wash. 198, 81 P 688; 
Bennett v. Thorne, 36 Wash. 253, 78 
P 936, 68 LRA 113; Garneau v. Port 
Blakely Mill Co., 20 Wash. 97, 54 PB 
771;  Moskeland v. Stephens, 18 
Wash. 693, 50 P 933. 

W. Va.—Shelton v. Shrader, 80 SE 
844; Welch Lumber Co. v. Pageton 
Lumber Co., 69 W. Va. 282, 71 SE 
282; Montgomery v. Economy Fuel 
Co., 61 W. Va. 620, 57 SE_137; Car- 
skadon v. Keyser School Dist., 61 W. 
Va./ 468, 56 SE 834; Brightwell v. 
Bare, 52 W. Va. 375, 44 SE 160; Sha- 
han v. Shahan, 48 W. Va, 477, 37 SE 
552, 86 AmSR 68; Deaton v. Mitchell, 
45 W. Va. 670, 31 SE 968; McCoy v. 
McCoy, 33 W. Va. 60, 10 SE 19. 

Can.—Généreux v. Bruneau, 47 
Can. S. C. 400; Brompton Pulp, etc., 
Co. v. Narcisse Bureau, 45 Can. S. C. 
292; Aquedue de la Jeune-Lorette v. 
Verrett, 42 Can. S. C. 156; Wenger v. 
Lamont, 41 Can. S. C. 603; Lamoth 
v. Daveluy, 41 Can. S. C. 80; Labrosse 


Vv. 
1, 


review generally, but also to define the limit of ap- 
pellate jurisdiction of particular courts as between. 
them and other appellate courts.®® 


Sometimes, how- 


Cas 392 and note; Montreal Park, 
etc., R. Co. v. Labrosse, 40 Can. S. C. 
96; Robinson, etc., Co. v. Scott, 38 Can. 
S. C...490, 27. CanL@OccNotes 313; 
Canadian Breweries Co. v. Gariepy, 
38 Can. S. C. 236; Lapointe v. Mon- 
treal Police Benev., etc., Soc., 35 Can. 
S. C. 5; Beauchemin v. Armstrong, 34 
Can. S. C. 285, 24 CanLTOccNotes 
111; Winteler v. Davidson, 34 Can. S. 
C. 274, 24 CanLTOccNotes 79; Mont- 
real v. Land, etc., Co., 34 Can. S. CG. 
270, 24 CanLTOccNotes 79; Canadian 
Mut. Loan, etc., Co. v. Lee, 34 Can. 
8. C. 224, 24 CanLTOccNotes 47; 
Davis, v.. Rey; 33) iCant” Sisi'@eatoen 
Clement v. Nationale Banque, 33 Can. 
S. C. 343; Donohue v. Donohue, 33 
Can. S. C. 134; Toussignant v. Nico- 
let, 32-Can. S.C, (353,022 CanLiToce 
Notes 355; Frechette v. Simmoneau, 
31 Can. S. C. 12, 20 CanLTOccNotes 
433; Hunter v. Ottawa, 31 Can. S. C. 


7, 20.CanLTOccNotes 431; Standard 
eS ae Co. v. Trudeau, 30 Can. 


‘ 20 CanLTOccNotes 223; 
Kinghorn v. Larue, 22 Can. S. C. 347; 
Cowen v. Evans, 22 Can. S. C. 328; 
Rodier v. Lapierre, 21 Can. S. C. 69; 
Flatt v. Ferland, 21 Can. S. C. 32; Do- 
minion Salvage, etce., Co. v. Brown, 
20 Can. S. C. 203; Wineberg v. Hamp- 
son, 19 Can. S. C. 369; Ontario, etc., 
R. Co. v. Marcheterre, 17 Can. S. G 
141; Hood v. Sangster, 16 Can. S. CG. 
723; Labelle v. Barbeau, 16 Can. S. C. 
390; Gilbert v. Gilman, 16 Can. S. C. 
189; Toronto Bank v. Le Cure, ete., 
12°Can.WS: @2625. é 

B. C.—Gillies Supply Co. v. Allan, 
15 B. C. 375, 14 WestLR 458; Gabriele 
v. Jackson Mines, 15 B. C. 373. 

Ont.—Forbes v. Forbes, 23 Ont. L. 
518, 2 OntWR 976, 19 OntWR 47; Re 
Coniagas Mines, 20 Ont. L. 322, 15 
OntWR 258; Webb v. Box, 20 Ont. L. 
220, 15 OntWR 205; Canadian Pac. 
R. Co. v. Toronto, 19 Ont. L. 663, 14 
OntWR 1065; Lambert v. Clark, 7 
Ont. L. 130, 3 OntWR 363, 24 Can 
LTOceNotes 129; Frankel v. Grand 
Trunk R. Co., 3 Ont. L. 703, 1 OntWR 
396; Smith v. Englefield Oil, etc., Co., 
13 OntWR 382. See Vivien vy. Kehoe, 
8 OntWR 955. 

Que.—Came_ y. Consolidated Car 
Heating Co., 11 Que. K. B. 114, 4 Que. 
Pr. 256; Montreal v. Chartrand, 20 
Que. Q. B. 53; Lapierre v. St. Jean 
12 Que. Pr. 152; Canadian - 
pu ebee Co. v. Porter, 10 Que. Pr. 


Sask.—Supreme Ct. I. O. FE. vy. 
pce en zi 3 Sask. L. 13, 13 WestLR. 

See Love v. Estes, 6 Vt. 286. 

84. Willow Land Co. v. Gold- 
schmidt, 11 Cal. A. 297, 104 P 841 
(holding that, under Const. art 6 § 4, 
limiting the jurisdiction of the courts 
of appeal on appeal from the superior 
courts in law cases to actions where 
the demand exclusive of interest ex- 
ceeds $300, the court had no jurisdic- 
tion where the value of personal 
property in controversy was $144, 
and damages for detention thereof 
$155.99). 

85. U. S—Shute v. Keyser, 149 U. 
S. 649, 13 SCt 960, 37 L. ed. 884 (con- 
struing the Judiciary Act of March 3, 
1891, as not affecting jurisdiction of 
supreme court of United States over 
judgments and decrees of supreme 
courts of territories when the mat- 
ter in dispute exceeds five thousand 
dollars); Washington, etc., R. Co. v. 
D.C 9146U S51 22734 184 SCt264;436 
Ledo 96150 mix pioCratttr 1244 Us. 
870, 8 SCt 509, 31 L. ed. 449 (under 
the act of March 38, 1885, as to ap- 
peals from decree of supreme court 
of District of Columbia); U. S. v. 
Union Pac. R. Co., 105 U. S. 263, 26 
L. ed. 1021 (under U. S. Rev. St. 
[1878] §§ 702, 1909, as to writs of 
error and appeals from final judg- 
ments and decrees of supreme court 
of Wyoming); Baltimore, ete., R. Co. 
v. Grant, 98 U. S. 398, 25 L. ed. 231 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 137-140] 


ever, such provision is not for the purpose of shut- 
ting off all right to review, but relates to the par- 
It is also to be noted that the 
limitation as to jurisdictional amount sometimes ap- 
plies only to appeals from cases which originated 
before a justice of the peace or other inferior court 
and were appealed therefrom to a circuit or other 
superior court, from which appeal is again taken 
and does not apply to 
appeals in cases which originated in the circuit or 


ticular remedy.®® 


to a higher appellate court,§" 


other superior court.®§ 


[§ 138] b. Restriction of Extent of Review. The 
restriction being jurisdictional, the court cannot pass 
upon any other questions presented after determin- 
ing that the amount involved is not sufficient to 


permit a review.®® 


[§ 139] 


(under act of Febr. 25, 1879, as to 
appeal from judgment or decree of 
Aha ner court of District of Colum- 
ia). 

Fla.—Brillis v. Blumenthal, i3 Fla. 
577; Anderson v. Brown, 6 Fla. 299. 

Ill.—Aultman, ete., Co. v. Jackson, 
221 T1l.-249, 77 NW 454 [aff 122 111. 
A. 639]; Illinois Univ. v. Bruner, 168 
Ill. 49, 48 NE 54; Jordan v. Moore, 
128° Tlls.56,.4210 NHI 212: 

Ind.—-Baker v. Groves, 126 Ind. 593, 
26 NE 1076; Galbreath v. Trump, 83 
Ind. 381; Jones v. Yetman, 6 Ind. 46; 
Hood v. Baker, (A.) 75 NE 608. 

“thas a ea v. Hutchinson, 62 P 


pe yero vans v. Sanders, 10 B. Mon. 

La.—Drysdale’s Succe., 122 La. 87, 
47 S 367; Newman v. Cuney, 30 La. 
Ann. 1201. See also Tippit v. Lipp- 
mins, 22 La. Ann. 465 (holding that 
where the supreme court had juris- 
diction of appeals from parish courts 
only in probate cases, and when the 
amount exceeded a fixed sum, it could 
not entertain an appeal from a judg- 
ment of the district court on appeal 
from the parish court, as such a 
course would be virtually to enter- 
tain an appeal from the judgment of 
the parish court). 

Mo.—Forster Vinegar Co. v. Gug- 
gemos, 24 Mo. A. 444; Myers v. 
Myers, 22 Mo. A. 94. 

Tex.-—McLane v. Evans, 58 SW 
723: Meade v. Warring, 90 Tex. 121, 
37 SW 598; Pecos, ete, R. Co. v. 
Faulkner, (Civ. A.) 118 SW 747. 

Can,.—Bell v. Vipond, 31 Can. S. C. 
475; Mills v. Limoges, 22 Can. S. C. 
334: Cowen v. Evans, 22 Can. S. C. 
331. See Couture v. Bouchard, 21 
Can. 8. C. 281. 

Pr. Edw. Isl.—Meacham v. Robert- 
son, 2 Pr. Edw. Isl. 411. 

See Louise v. Canadian Pac. R. Co., 
14 Man. 1. 

Particular courts see Courts [11 
Cyc 801 et seq, 843 et seq]. 


86., Bowers v. Green, Til. 42; 
Hemmenway v. _ Hicks, 4y) (Pick. 
(Mass.) 497; Bumbalek v. Peehl, 95 


Wis. 127, 70 NW 71 (all holding that 
the statute relating to appeals did 
not impose such restrictions upon 
writs of error). See also Murphy v. 
Byrd, 17 F. Cas. No. 9,947a, Hempst. 
211; Jensen v. Eagle Ore Co., 47 Colo. 
306, 107 P 259, 38 LRANS 681, as) 
AnnCas 519 (judgment for defendant 
for costs not reviewable on appeal, 
but reviewable by writ of error); 


Peo. v. Horan, 34 Colo. 304, 86 P 
252: Kimball v. Moody, 18 Me. 359. | 
{a] Conversely, it is held that, | 


where appeals are allowed from the 
eircuit court to the supreme court in 
‘all. eases appealed from justices’ 
courts where the amount involved is 
of a certain sum, it does not matter 
that the case is taken from the jus- 
tice’s court to the circuit court by 
certiorari, as the thing which gives 
the supreme court jurisdiction is the 
amount in controversy. O’Leary v. 
Harris, 50 Miss. 13. 
87. See infra § 141. 


c. Whether Applicable 
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of Law and of Equity. Statutes of this character 
sometimes expressly include ‘‘any suit at law or in 
equity;’’ °° and, 
provision making appellate jurisdiction dependent 
upon the amount or value in controversy applies to 
suits in equity as well as at law.°? Sometimes, how- 
ever, the statute in terms applies only to actions at 
law, and in such case an action of equitable cog- 
nizance is appealable regardless of the amount or 
value in controversy.°” 


even where it does not, a general 


The same is true when a 


constitutional provision gives \appellate jurisdiction 


[§ 140] 


‘‘in all cases in equity.’’ °° 

d. Application to All Parties Alike. 
Statutory restrictions upon the right to have a 
judgment reviewed apply alike to all parties,®* unless 


a distinction is expressly made; °° and, in the ab+ 


Both to Courts 


88. Liles v. Cawthorn, 78 Miss. 
559, 29 S 834 (holding that under 
Annot. Code § 32, authorizing an ap- 
peal from any final judgment of the 
circuit court, an appeal will lie from 
a judgment rendered therein in a suit 
commenced in such court, although 
it doés not exceed fifty dollars, since 
§ 85, requiring the amount in con- 
troversy to exceed such sum, applies 
Only to appeals from the circuit 
court of actions originally com- 
menced in justices’ courts). And see 
Plymouth vy. Milner, 117 Ind. 324, 20 
NE 235. 

[a] A proceeding by notice and 
motion, under a statute, to enforce 
the payment of a justice’s judgment 
is not an appeal nor in the nature 
of an appeal from the judgment of 
the justice, but is a new and orig- 
inal suit or proceeding, and an ap- 
peal may be taken without regard to 
the amount involved. Chicago, etc., 
R. Co. v. Summers, 113 Ind. 10, 14 
NE 733, 3 AmSR 616. 

89. Cox. v. Southern Pac. R. Co., 
2 Cal, A. 248, 83 P 290; Rose’s Succ., 
48 La. Ann, 418, 19 S 450 (holding 
that a decree appointing an adminis- 
tratrix and incidentally determining 
the validity of a marriage is not ap- 
pealable -upon the validity of the 
marriage, unless the value of the 
succession involved is of an amount 
necessary to confer appellate juris- 
diction); Police Jury v. Villaviahbo, 
12 La. Ann. 788; Walters v..Chiches- 
ter, 84 Va. 723, 6 SE 1.. See also 
Huff v. Logan, 60 SW 483, 22 Kyl 


1314; and other cases in preceding 
section. 
90. Cross v. Burke, 146 U. S. 82, 


137 SCE 122),236) Lemedars 96. 

91. Dougherty v. Hughes, 165 Ill. 
884, 46 NE 229 (holding that, if an 
appeal lies under such a statute, the 
amount is sufficient whether the suit 
is at law or in equity); Andrews v. 
Burdick, 62 Towa 714, 16 NW 275 
(holding that the code provision lim- 
iting appeals to cases where the 


‘amount was of a fixed sum applied 


to chancery cases as well as to those 
at law, and was not in conflict with 
the eonstitutional provision which 
provided in general terms for the 
trial of chancery causes de novo by 
the supreme court); Johns v. Pattee, 


61 Iowa 393, 16 NW 280; Deaton 
v. Mitchell, 45 W. Va. 670, 31 SH 
968. e 


Injunction suits see infra § 165. 

92. Horrell v. California, ete., 
Homebuilders’ Assoc., 40 Wash. 531, 
82 P 889 (action to cancel contracts) ; 
Trumbull vy. Jefferson County, 37 
Wash. 604, 79 P 1105; Bennett v. 
Thorne, 36 Wash. 253, 78 P 936, 68 
LRA 113 (appeal lies irrespective of 


amount in equitable proceedings as-: 


sessing stockholders); Fenton v. 
Morgan, 16 Wash. 30, 47 P 214 (hold- 
ing that the statute limiting the 
jurisdiction of the supreme court on 
appeal in civil actions at_law_ to 
eases involving two hundred dollars 
does not apply to a creditor’s suit in 
equity to set aside a conveyance on 


sence of an express exception, to the government as 


the ground of fraud); Blake v. State 
Sav. Bank, 12 Wash. 619, 41 P 909 (as 
to an action to rescind a contract of 
deposit with a bank); Fox v. Nacht- 
sheim, 3 Wash. 684, 29 P 140 (as to 
Ae eager to foreclose a mechanic’s 
ien). 
[a] When the stipulation of facts 
shows that the action is one for 
damages, and not an equitable pro- 
ceeding, an appeal will not lie as in 
an equity case without regard to the 
RR aid aaa Ase Durand v. 
impson Loggin 0., 21 Wash. . 
56 P 846. v4 end 
{[b] An action based upon a legal 
assignment, which may be enforced 
at law, and in which defendant is en- 
titled to a jury trial, must have the 
Hee ee ay ete involved. Barto 
v. Seattle, etc., R. Co., 28 ash. 
68 P 442. big ess 4 
[ec] An action for damages for de- 
struction of saw logs, under a stat- 
ute giving the holder of a lien upon 
saw logs a cause of action for dam- 
ages, in which no foreclosure of the 
lien was Sought, is an action at law, 
and within a statute limiting appeals 
‘in any civil action at law for the 
recovery of money or property.” 
an v. Sayward, 5 Wash. 383, 31 P 
93. _Harron v. Harron, 123 Cal. 508, 
56 P 334 (holding that Const. art 6 
§ 4, providing that the supreme court 
shall have appellate jurisdiction in 
all cases in equity, except such as 
arise in justices’ courts, and also in 
all cases at law in which the de- 
mand amounts to three hundred dol- 
lars, ‘aga no limitation as to value 
on appeals in suits in equi ; Sweet 
v. Tice;'45 Cal. 71. ae rh 
[a] Order after judgment for di- 
vorce._-An order made after a judg- 
ment granting a_ diverce, requiring 
defendant husband to pay the wife a 
certain sum for counsel fees and 
costs to contest the motion for a new 
trial, although a special order made 
after final judgment, is also an order 
made in a case in equity so as to be 
appealable, under Cal. Const. art 6 
4, irrespective of the amount in- 
volved. Harron v. Harron, 123 Cal. 
508, 56 P 334. 
94. See Jeffersonville, ete., R. Co. 
ape geen 3 Ind. A: 592, 30 NE 


95. Tipton v. Chambers, 1 Metce. 
(Ky.) 565. 

[a] Statutory distinction between 
plaintiff and defendant.— Where a 
statute provided that no appeal 
should be allowed unless the matter 
in controversy exceeded one hundred 
dollars in value, or, in behalf of de- 
fendant, where the judgment against 
him was for a less sum than one 
hundred dollars, and a later statute 
conferred jurisdiction over all judg- 
ments ‘where the value in contro- 
versy is fifty dollars or over that 
amount,” it was held that the later 
statute did not abolish the distinc- 
tion between appeals by plaintiffs 
and defendants in such actions. Tip- 
ton v. Chambers, 1 Mete. (Ky.) 565. 
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well as to individuals,°® and to publie officers as well 


as to private persons.®? 
[§ 141] 


96. U. S. v. Broadhead, 127 U.S. 
212,78 SCt_ 1191) 932, Li, edi 47s US. 
vVesUnion "Pac. Re Co.) 105) UreS 263; 
26 L. ed. 1021; McIntosh v. Braden, 
80 Va. 217. 

{a] Unconstitutional statute. — 
4And where the constitution fixes the 
minimum jurisdictional amount, a 
statute which confers jurisdiction, 
without regard to amount, where the 
state is interested, is held to be un- 
constitutional. McIntosh v. Braden, 
80 Va. 

97. 
535, 29 NE 26; Ix p. Sweeney, 
Ind. 583, 27)’ NE 127. 

98. Character and application of 
pecuniary restrictions see infra § 143 
et seq. 

Showing and determination of 
amount see infra §§ 188 et seq, 200. 

Interests and costs see infra § 201 
et seq. x 

Effect of set-off or counterclaim 

see infra § 218 et seq. 
. U. S—Shute v. Keyser, 149 U. 
S. 649, 13 SCt 960, 37 L. ed. 884; 
District of Columbia v. Emerson, 130 
U. S. 229, 9 SCt 509, 32 L. ed. 923; 
District of Columbia v. Gannon, 130 
UW. S. 227; 9 SCt 508, 32) L. ed. 9225 
Dennison v. Alexander, 103 U. S. 522, 
26 L. ed. 313; Baltimore, etc., R. Co. 
v. Trook, 100 U. S. 112, 25 L. ed. 571; 
National Bank of Republic v. Miller, 
25 L. ed. 529; Baltimore, etc., R. Co. 
vi Grant;a98) US: $98,125. ed. (233%; 
O’Reilly v. Edrington, 96 U. S. 724, 
24 L. ed. 659; Potts v. Chumasero, 92 
U.S. 358, 23 L. ed. 499. 

Ill.—Haas v. Tegtmeier, 225 Ill. 
275, 80 NE 130; Seelye v. Seelye, 143 
Tll. 264, 32 NE 427 [aff 45 Ill. A. 27] 
(as to a proceeding by a wife for 
separate maintenance); Crittenden v. 
Crittenden, 138 Ill. 511, 28 NE 747; 
Moore v. Williams, 132 Ill. 591, 24 
NE ‘617: Farwell v. Becker, 129 Ill. 
261, 21 NE 792, 16 AmSR 267, 6 LRA 
400: Moore v. Sweeney, 128 Ill. 204, 
21 NE 205; Jordan v. Moore, 128 III. 
56, 21 NE 212; Doyle v. Wilkinson, 
120 Till. 430, 11 NE 890; Baxtrom v. 
Chicago, ete, R. Co., 117 Ill. 150, 7 
NE 268; Pennsylvania Co. v. Eber- 
hardt, 115 Ill. 294, 2 NE 414; Brad- 
shaw v. Standard Oil Co., 114 Ill. 
172, 28 NE 574; Smith v. Harris, 113 
T1l. 136; Umlauf v. Umlauf, 103 14. 
651: Pulsifer v. Clauson, 100 Ill. 557; 
Hankins v. Chicago, ete., R. Co., 100 
466; Richards v. Peo., 100 Ill. 
423: Lamar Ins. Co. v. Gulick, 96 
Tll. 619; Preston v. Gahl, 94 Ill. 586. 

Ind.—Leonard v. Whetstone. 163 
Ind. 702. 72 NE 1045; Crum v. North 
Vernon Pump, etc., Co., 163 Ind. 596, 
72 NE 587: Burke v. Barrett, 161 
Ind. 416. 68 NE 896._ ° 

Ky.—Tebbs v. Lewis, 15 KyL 816. 

N. Y.—Thacher v. Hope Cemetery 
Assoc., 146 N. Y. 381, 40 NE 733; 
Schenck v. Marx, 125 N. Y. 703, 26 
NE 15: Crawford v. West Side Bank, 
92 N. Y. 631; Davidson v. Alfaro, 80 
N. Y. 660; Butterfield v. Rudde, 58 
N. Y. 489 (holding that, in a statute 
limiting appeals from “a new trial,” 
the words “granting or refusing a 
new trial’ relate to the word “order” 
only and not to “judgment,” and a 
judgment of affirmance is within the 
statute). Compare Woodward v. 
Bugsbee, 5 Thomps. & C. 204. 

Tex.—Long v. Green, 100 Tex. 510, 
101 SW 786. 

[a] Dismissal of appeal as dispo- 
sition of cause.—(1) A statute deny- 
ing appeals from the intermediate 


Benson v. Christian, 129 ae 


e. Appeals from Intermediate Appellate 
Courts; Cases Originating in Inferior Courts.°* Con- 
stitutional and statutory provisions frequently limit 
the jurisdiction of a supreme court on appeal or 
error in cases decided in an intermediate appellate 
court, and when such is the case and the jurisdic- 
tional amount or value is not sufficient, the appeal 
or writ of error must be dismissed,®® unless it is 


APPEAL AND ERROR 


statute.t 


unless it comes 


appellate court in suits involving 
less than one thousand dollars, where 
“the judgment is affirmed, or other- 
wise finally disposed of in the Ap- 
pellate Court,’ a disposition by dis- 
missing an appeal, as well as that of 
affirming or reversing a decree, is 
final, and an appeal will not lie there- 
from where the suit involves less 
than such amount. Moore v. Wil- 
liams, 132 Tl) 591, °24-NE .617. > (2) 
But if the jurisdictional amount is 
involved an appeal lies. Mutual Re- 
serve Fund Life Assoc. v. Smith, 169. 
Ill. 264, 48 NE 208, 61 AmSR 172 
(holding that on a contention 
whether a life insurance policy for 
five thousand dollars had been for- 
feited or was a binding obligation of 
indemnity, and a decree of the cir- 
cuit court that the policy was a sub- 
sisting conditional obligation against 
the association in that sum, the dis- 
missal of an appeal by an interme- 
diate court left the decree of the cir- 
cuit court in effect, and a further 
appeal would lie to the supreme 
court, the amount involved being suf- 
ficient). 

1. Moore v. Sweeney, 128 Ill. 204, 
21 NE 205; Richards v. Peo., 100 Ill. 
423; Preston v. Gahl, 94 Ill. 586. 

Excepted cases see infra §§ 143 et 
seq, 169 et seq. 

Jurisdiction of particular courts 
see Courts [11 Cyc 801 et seq, 843 
et seq]. 

2. Ariz.—Canada Del Oro Mines v. 
Collins, 4 Ariz. 163, 36 P 33. 

Cal.—Karry v. San Joaquin Super. 
Ct., 162-Cal. 281, 122 P 475 (no ex- 
cess of jurisdiction appearing); 
Henigan v. Ervin, 110 Cal. 37, 42 P 
457; Maxfield v. Johnson, 30 Cal. 545; 


Holmes v. Warren, 9 P 71; Peo. v. 
Carman, 18 Cal. 693; Simmons v. 
Brainard, 14 Cal. 278; Hackley v. 


rope 2 sCale>Unrep Casii2s9, see 
Fla.—Brillis vy. Blumenthal, 13 Fla. 


Ind.—Colliery Engineer Co. v. 
American Car, ete., Co., 157 Ind. 111, 
60 NE 941; Cincinnati, etc. R. Co. 
v. McDade, 111 Ind. 23, 12 NE 135; 
Bosworth v. Wayne Pike Co., 101 
Ind... 1753+ Louisville, ete., iR: Comw. 
Coyle, 85 Ind. 516; Murphy v. Patter- 
son, 83 Ind. 599; Galbreath v. Trump, 
83 Ind. 381; Baltimore, ete., R. Co. v. 
Johnson, 83 Ind. 57; Wagner v. Kast- 
ner, 79 Ind. 162; Breidert v. Krueger, 
76 Ind. 55; Pennsylvania Co. v. Trim- 
ble, 75 Ind. 378; Halleck v. Weller, 72 


Trd! 3423 Painter vie Guirl> 74 sind: 
240; American Ins. Co. v. Good, 60 
Ind. 69; Dailey v. Indianapolis, 53 


Ind. 483; Quigley v. Aurora, 50 Ind. 
28; Bowers v. Elwood, 45 Ind. 234; 
Moffitt v. Wilson, 44 Ind. 476; Dono- 
van v. Huntington, 24 Ind. 321; Hall 
v. Spurgeon, 23 Ind? 73; Jones v. Yet- 


man, 6 Ind. 46; Bogart v. New Al- 
bany, 1 Ind. 38; Reed v. Sering, 7 
Blackiiis 235% Tripp. “vie DMiottiins 
Blackf. 168; Burnham v. Pettit, 5 


Blackf. 67; Thurman v. Hammond, 5 
Blackf. 66; Brown v. Graham, 28 Ind. 
A. 59, 60 NE 953; McFadden. v. 
Rhodes, 19 Ind. A. 487, 49 NE 836; 
Elkins v. Bennett, 18 Ind. A. 110, 47 
NE 472; Griffee v. Summitville, 10 
Ind. A. 332. 37 NE 280, 1068; Lake 
Hrie, ete,oR: (Co.liva Yard, 8 Inds As 
199, 35 NE 568; State v. Wills, 4 Ind. 
A. 38, 30 NE 200; Jeffersonville, etc., 
R. Co. v. Harrold, 3 Ind. A. 592, 30 
NE 158. 

Iowa.—Orchard v. Kirk, 156 Iowa 


[$§ 140-141. 


within a class excepted from the operation of the 
And when a case has been commenced 
in a county, mayor’s, justice’s, or other inferior 
court and appealed to a circuit, district, or other su- 
perior court, further appellate jurisdiction is often 
limited by constitutional or statutory provisions to- 
cases involving a certain amount or value, so that 
an appeal in a ease so originating and not involving 
the required amount or value must be dismissed,* 


within exceptions contained in the 


374, 136 NW 666; Griggs v. Norman, 
155 Iowa 132, 135 NW 576; Hays v. 
Chicago, etc., R. Co., 64 Iowa 593, 21 
NW 98. : 

Ky.—Cincinnati, ete, R. Co. v. 
Lawrence, 102 SW 298, 31 KyL 429. 


La.—Newman vy. Cuney, 30 La. 
Ann. 1201; State v. Fabre, 13 La. 
Ann. 279. Compare 


Tippit v. Lipp- 
mins, 22 La. Ann. 465. rid 

Miss.—Pass Christian vy. Lizana, 64 
S 209; Switzer v. Benny, 94 Miss. 
‘ S 401; Liles v. Cawthorn, 78 
Miss. 559, 29 S 834; Clark v. Gresham, 
67 Miss. 203, 7 S 223; Ward v. Scott, 
57, Miss. 826; O’Leary v. Harris, 50 
Miss. 13; New Orleans, ete., Co. v. 
Evans, 49 Miss. 785. 

Tex.—Pevito v. Rodgers, 52 Tex. 
581; Birdsong v. Allen, (Civ. A.) 165 
SW 46; Le Baume v. Northern Texas 
Tract: Cont (Cives A. iy t43 5S Wiles 0ne 
Jackson v. Persons, (Civ. A.) 129 SW 
639; Record Co. v. Greer, (Civ. A.) 
127 SW 11838; Potts v. Deyerle, 49 
Tex. Civ. A. 281, 107 SW 928; Bishov 
v. Lawson, 47 Tex. Civ. A. 646, 105 
SW 1008; Tucker v. Taylor, (Civ. A.) 
104 SW 1069; Western Union Tel. Co. 
v. Garner, (Civ. A.) 883 SW 433; Lane 
v. Jack, 25 Tex. Civ. A. 496, 61 SW 
422 (as to an action of forcible entry 
and detainer); Allen vy. Hall, 25 Tex. 
Civ. A. 178, 60 SW 586; Gulf, ete, R. 
Co. v. Farmer, 3 Tex. Civ. A. 458, 22 
SW 515; Gulf, ete., R. Co. v. Rowley, 
(Civ. A.) 22° SW 182; Johnson’ v: 
State, 26 Tex. A. 395, 9 SW 611; 
Houston, etc., R. Co. v. Pressley, 2 , 
Tex. A. Civ. Cas. § 504; Hab. v. John- 
ston, 1 Tex. A. Civ. Cas. § 624; Inter- 
national, ete., R. Co. v. Mathews, 1 
Tex. A. Civ. Cas. § 510. In Southern 
Kansas R. Co. v. Cooper, 96 Tex. 
482, 73 SW 947, the supreme court 
construed the various constitutional 
and statutory provisions of this state 
and held that an appeal will lie to 
the court of civil appeals from the 
district court in a case originating 
in a justice’s court, although the 
amount involved is less than one 
hundred dollars. 

Utah.—McCashland v. Keogh, 32 
Utah 11, 88 P 680; Garcia v. Free, 31 
Utah 389, 88 P 30. 

2 Leigh (29 


Va.—Hay v. Pistor, 
Henry v. Elcan, 2 Munf. 


Va.) 707; 
(16 Va.) 541. 

Wash.—Gabriel v. Seattle, ete, R. 
Co., 7 Wash. 515, 35 P 410: 

Wis.—Mayo v. Hansen, 94 Wis. 610, 
Eo tes 344, 59 AmSR 919, 36 LRA 
oO . 

Particular courts. see Courts [11 
Cye 801 et seq]. 

Cases originating in circuit or 
other superior court not within the 
limitation see supra § 137 text and 
note 88. 

[a]. No direct appeal.—A statute 
providing that, ‘where the judgment 
or order is by the quarterly court, 
county court, police court, city or 
mayor’s court, or justices’ court, and 
an appeal is given to the quarterly 
or circuit court, the court of appeals 
shall have no appellate jurisdiction,” 
prevents direct appeals from final 
judgments of such courts to -the 
court of appeals wherever appeals 
are allowed from them to the circuit 
or quarterly courts, but whenever the 
amount in controversy is sufficient 
the court of appeals can review the 
judgments or orders of the circuit 
or quarterly courts in such cases. 
Clark v. Lusk, 1 Mete. (Ky.) 447. 

{b] On transferring jurisdiction 


For later cases, developments and changes in the law see cumulative Annotations. same title, page and note number. 


' Rodgers, 52 Tex. 581. 


provision, or involves such a subject matter as not 


to be within the statute.® 


[§ 142] f. Effect of Jurisdictional Limit of Lower 
Court. A statute giving to the lower court original 
cognizance of cases where the matter in dispute ex- 
ceeds a certain sum does not affect the limit of 
appellate jurisdiction; * but when the language of a 
constitution conferring jurisdiction on an appellate 
court in cases of money demands is identical with 
that respecting the lower court, if the lower court 
has jurisdiction in the first instance the appellate 


court has jurisdiction to review.® 


[§ 143] 2. Character and Application of Pecun- 


iary Restrictions—a. In General. 


and application of the pecuniary limitation depend 
upon the particular provision in force. 
_ jurisdictions a provision restricting appellate juris- 
diction or the right to appellate review to cases 
in which the amount involved is of a certain sum 


from county to district court.—A 
constitutional provision limiting ap- 
peals from a county court to the 
court of appeals in certain cases does 
not apply to an appeal from a dis- 
trict court to the supreme court in 
a case governed by a statute trans- 
ferring jurisdiction from the county 
to the district court, and which orig- 
inated in a justice’s court. Pevito 
v. Rodgers, 52 Tex. 581. See also 
Southern Kansas R. Co. vy. Cooper, 
96 Tex. 482, 73 SW 947 [cert (Civ. A.) 
72 SW 409]. 

{c] Dismissal in district court as 
“trial de novo.”—Where a constitu- 
tional provision authorizes an appeal 
from a district court in a case origi- 
nating before a justice of the peace, 


* when the recovery is for less than a 


certain amount and when there has 
been a trial de novo upon the merits 
the effect of the dismissal of an ap- 
peal in the district court fixing the 
appellant with an absolute liability 
for the amount of a judgment of the 
justice of the peace of more than 
such an amount is the same against 
the appellant as if it had resulted 
from a trial de novo. Pevito v. 
See also Gulf, 
etc., R. Co. v. Rowley, (Tex. Civ. A.) 
22 SW 182, and Williams v. Sims, 4 
Mex. Ay \Civ..'Cas. .§ 151), 16. (SW 786, 
as to appeals from county courts in 
cases originating before a justice of 
the peace. 

8. Hall vy. Durham, 113 Ind. 327, 
15 NE 529 (action of replevin not 
within the statute); Enders v. Mc- 
Donald, 5 Ind. A. 297, 31.NE 1056 (t 
the same point). 

Exceptions see infra §§ 143 et seq, 

169 et seq. 
[a] A “special order made after 
final judgment” is an order appeal- 
able in California when the superior 
court had original, jurisdiction, and is 
excepted by the statute relating to 
cases appealed from justices’ courts. 
Henigan v. Ervin, 110 Cal. 37, 42 P 
457 (as to an order refusing to strike 
out a bill of costs). 

4. Whitsitt v. Union Depot, etc., 
Co., 103 U. S. 770, 26 L. ed. 337. See 
also Courtney v. Insurance Co. of 
North America, 49 Fed. 309, 1 CCA 
249 (holding that when no limit is 
prescribed by statute to the appel- 
Jate jurisdiction all cases are ap- 
pealable). 

5. Klein v. Allenbach, 6 Nev. 
159: 

6. U. S— Simms v. Simms, 175 U- 
S..162, 20 SCt 58, 44. L. ed. 115; U.S. 
vy. Trans-Missouri Freight Assoc., 166 
U. S. 290, 17 SCt 540, 41 L. ed. 1007; 
Perrine v. Slack, 164 U. S. 452, 17 
Sct 79, 41 L. ed. 510; Abadie v. U. S., 
TAG eS 2615 13, SCtyS3Gn3i Ticked, 
726; Cross v. Burke, 146 U. S. 82, 13 


SCt 22, 36 L. ed. 896; Smith v. Adams, 


130 U. S. 167, 9 SCt 566, 32 L. ed. 895; 
‘Youngstown First Nat. Bank sv. 


Hughes, 106 U. S. 523, 1 SCt 489, 27, 
L. 


ed. 268; De Krafft v. Barney, 2 
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ra Cesi} Bal 


is held to operate to prevent an appeal or writ of 


error in cases not involving the recovery of a money 


judgment or a subject matter of pecuniary value.® 
Again, the statute sometimes expressly confines the 
right to cases in which the judgment shall. be of a 
prescribed amount; and, under such a provision, it. 
has been held that the right cannot be extended to 
cases not involving a judgment for money.’ 
other hand, there are a number of decisions to the 

effect that, under a general provision restricting the - 
right to appeal to cases which involve a certain 


On the 


amount or value, the right to appeal remains unaf- 


The character 


In some , 


Black 704, 17 L. ed. 350; Barry v. 
Mercein, 5 How. 103, 12 L. ed. 70. 

La.—Moresi v. Coleman, i115 La. 
792, 40 S 168; Hite v. Hinsel, 39 La. 
Ann. 113, 1 S 415; Saux v. Patton, 34 
La. Ann. 1155; State v. Knight, 1 
Mart. N. S. 700. 

Utah.—Peo. yv. Clayton, 4 Utah 449, 
1 Weg BAL y 

Can.—Cushing Sulphite-Fibre Co. 
v. Cushing, 87 Can. S. C. 427, 26 Can 
LTOccNotes 455; Matter of Cushing 
Sulphite Fibre Co., 37 Can. S. C. 173; 
Clement v. La Banque Nationale, 33 
Can Sac. S43. 

N. W. Terr.—McDougall v. Mc- 
Lean, 1 Terr. L. 436 (two hundred 
dollars). 
pan also In re Liquor Act, 13 Man. 


os 

{a] The pecuniary value of the 
matter in dispute may be deter- 
mined, not only by the money judg- 
ment prayed, where such is the case, 
but also in some cases by the in- 
creased or diminished value of the 
property directly affected by the re- 
lief prayed, or by the pecuniary re- 
sult to one of the parties immedi- 
ately from the judgment. Smith v. 
Adams; 130 U.S. 167, 9 SCt 566, 32 
L. ed. 895. ‘ 

7. Nesbit v. Sigel-Campion Live 
Stock) Co:1,55 Colo... $33, 120m mossy, 
Denver First Nat. Bank v. Follett, 27 
Colo. 512, 62 P 361;-Conly v. Boyvin, 
25'-Colo. 498., 55. .2 Ts25° Mischer. vi. 
Hanna, 21 Colo. 9,.39 P 420; Shackel- 
ford v. King, 6 Colo. 37; Burnham v. 
Grant, 22 Colo. A. 506, 125.P 574, 576 
[cit Cyc]; Yellow Jacket Irr. Dist. v. 
Wessells, 21 Colo. A. 456, 122 P 400; 
Sears v. Carpenter, 164 Ind. 584, 74 
NE 244; Leonard v. Whetstone, 163 
Ind. 702, 72 NE 1045; Crum v. North 
Vernon Pump, ete., Co., 163 Ind. 596, 
72 NE 587; Burke v. Barrett, 161 Ind. 
416, 68 NE 896. 

Finding of value see infra § 195. 

On appeal from appellate court see 
infra § 200. 

8. Cal.—Conant v. Conant, 10 Cal. 
249, 70 AmD 717 (holding that the 
constitutional provision that the su- 
preme court shall have appellate jur- 
isdiction in all cases when the mat- 
ter in dispute exceeds a fixed sum 
should be read to mean that the 
court has appellate jurisdiction in 
all cases, provided that when the 
subject of the litigation is capable 
of pecuniary computation the matter 
in dispute must exceed in value the 
amount prescribed). 

Tll.—Reifschneider v. Reifschnei- 
der, 241 Ill. 92, 89 NE 255; Leopold v. 
Peo., 140 Ill. 552, 30 NE 348 [aff 41 
Tll. A. 293] (holding that a proceed- 
ing in the superior court to compel 
obedience to an order made in a 
chancery proceeding, .in which a fine 
has been imposed, is not an action 
“sounding in damages,” and that an 
appeal may be taken without regard 
to the amount.in controversy); Rich- 
ards v. Peo., 100 Ill. 423. 


fected in cases which are not for the recovery of 
money or in which the value of the subject matter 
involved is not measured by money, and that such 
a general provision applies only to cases for the re- 
covery of money, or where the subject matter of the 
suit is of pecuniary value.® 
of cases it has been held, either because a matter 


In the former classes 


Iowa.—Miles v. Tomlinson, 110 
Iowa 322, 81 NW 587;:Geyer v. Doug- 
lass, 85 Iowa 93, 52 NW 111. 

Kan.—Green v. National Annuity 
Assoc., 90 Kan., 5233) 135° “P 586; 
Beardsley v. Kansas Natural Gas Co.,. 
78 Kan. 571, 96 P 859; McPherson v. 
State, 56 Kan. 139, 42 P 374 (distin- 
guishing the jurisdiction of the su- 
preme court under such a provision 
from that of the court of appeals, 
which was invested with final appel- 
late jurisdiction in certain cases, as 
to which see Stevens y. Moore, 4 
Kan. A. 757, 46 P 1011). 

Ky.—Renshaw vy. Cook, 129 Ky. 
347, 111 SW _ 377, 33 KyL 860, 895; 
Huesman_v. Dersch, 109 SW 319, 33 
KyL 77; Withers v. Withers, 100 SW 
253, 30 KyL 1099; Lapp v. Clark, 85 
SW 717, 27 Kyl 452; Shackelford v. 
Phillips, 112 Ky. 563, 66 SW 419, 68 
SW 441, 24 KyL 154; Stone v. Craft, 
108 Ky. 20, 55 SW 701, 21 KyL 1515. 

Wash.—Gordon v. Cummings, 78 
Wash. 515, 139 P 489; Hamilton v. ’ 
Witner, 50 Wash. 689, 97 P 1084, 26 


AmSR 921; Bennett v. Thorne, 36 
Wash. 253, 78 P 936, 68 LRA 113. 
Compare Chapin vy. Kenoyer, 12 


Wash. 536, 41 P 916. 

W. Va.—Harvey v. Elkins, 65 W. 
Va. 305, 64 SH 247. In this state the 
amount in controversy must appear 
to be sufficient in a case involving 
matters simply pecuniary. Davis v. 
Webb, 46 W. Va. 6, 33 SE 97; Deaton 
v. .Mitchell, 45 W. Va. 670, 31 SE 
ae Neal v. Van Winkle, 24 W. Va. 


Wis.—State v. McKone, 95 Wis. 
216, 70 NW 164. { 

See also infra § 169 et seq. 

[a] Abatement of nuisance.— 
Where judgment for a penalty was 
given for less than the jurisdictional 
amount, and there was a further 
judgment that a certain nuisance 
should be abated, it was held that 
an appeal would lie to the supreme 
court, the judgment not being con- 
fined to the amount recovered. Von- 
derweit v. Centerville, 15 Ind. 447. 

{b] Replevin.—In Hall v. Dur- 
ham, 113 Ind. 327, 15 NE, 529, it was 
held that a statute prohibiting ap- 
peals where less than a certain 
amount was involved did not apply 
to an action of replevin, because in 
such action the controversy was not 
in regard to amounts or values, but 
related merely to the right of the 
parties to the possession of the 
goods, chattels, or articles of per- 
sonal property at the time of the 
commencement of such action. 

[c] An appeal statute excepting 
actions originating before a justice: 
of the peace or mayor of a city, 
where the amount in controversy 
does not exceed a certain sum, ap- 
plies solely to actions originating be- 
fore a justice of the peace or mayor, 
where the primary object of the suit 
is the recovery of an “amount of 
money” for some alleged cause of 
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of amount or value is not involved, or because the 
statute makes the amount of the judgment of the 
trial court the jurisdictional test on appeal, that an 
appeal cannot be taken from a judgment of dis- 
missal or nonsuit,® or in an action for the partition 
of real property,!° in mandamus,'? or in an action 
of forcible entry and detainer to recover possession, 
in which no judgment for damages was given; 
and that there can be no review of a judgment or de- 
cree involving the right of a stockholder to examine 
the books of the company,'* the right to a divorce, 
or the mere title to a particular office apart from 
any question of value arising out of any emoluments 
attached thereto.1° On the other hand in the latter 
class of cases it has been held that an appeal may 
be taken, without regard to the amount in contro- 
versy, when the question is one with regard to the 
jurisdiction of the lower court; 1° as to dismissing 
a complaint on the ground that it failed to state a 
cause of action; 17 removal or appointment of offi- 
cers; 18 issuing, denying, or setting aside an injunc- 
tion; 1° or placing a railroad in the hands of a re- 
ceiver,?° as well as from a judgment in a manda- 
mus proceeding,” in a suit for partition,?* in cer- 
tiorari,?° in a suit for divorce not involving a ques- 
tion of property; ** in a suit for separate mainte- 


action; but where the primary object 
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111 SW 377, 33 KyL 860, 895. 


[§§ 143-144 
nance involving the validity of the marriage; *° in 
an action or counterclaim to eancel a beneficiary 
certificate as forfeited; 2° or in a suit by a receiver 
against stockholders of a corporation to enforce 
their statutory liability.?* And it has also been held 
that a judgment in rem to enforce a street assessment 
lien may be appealed without regard to the amount 
of money for which the lien is adjudged, as the 
words ‘‘judgment for the recovery of money or per- 
sonal property’’ imply a personal judgment.” 

[§ 144] b. Value as Measured in Money—(1) In 
General. Where the right to bring proceedings for 
the review of a judgment is confined to cases for 
the recovery of money, or to cases involving a sub- 
ject matter of pecuniary value, 29 the amount in 
controversy must be measured in money.%° In the 
first class of cases referred to in the preceding sec- 
tion, if, as measured by a money standard, the sub- 
ject matter is not of the value prescribed for the 
amount in controversy, proceedings in review will 
not lie. In the second class of cases, if the sub- 
ject matter in controversy has no pecuniary value, 
proceedings in review will lie; but, if it has a pecun- 
lary value, then the right to bring proceedings in 
review must be determined with reference to the 
value of the subject matter as measured in money.*? 


See | the inferior tribunal, board, or officer 


of the action is to recover the pos- 
session of personal property, as in 
an action of replevin, the exception 
in the statute can have no applica- 
tion. Enders v. McDonald, 5 Ind. A. 
29%, of (NE -1056. (cit... Hall “vo Dur=- 
ham, 113 Ind. 327, 15 NE 529]. 

9. McClaskey v. Lake View Min., 
etc. Co;, 18 Wolo 65°31 P3335. Sons 
of America Bldg., etc., Assoc. v. Den- 
ver, 15 Colo. 592, 25 P 1091; Califor- 
nia Milling, etce., Co. v. Rocky Mt. 
Nat; ‘Bank, 22 Colo: A. 237, 124°P 
590; McCashland v. Keogh, 32 Utah 
11, 88 P 680; Garcia v. Free, 31 Utah 
389, 88 P 30. 

10. Burke v. Barrett, 161 Ind. 416, 
68 NE 896 (holding that under a 
statute declaring that a party shali 
have the right to appeal to the su- 
preme court “only when the amount 
in controversy” exceeds a certain 
sum, the amount in controversy re- 
lates only to money demands and 
money judgments). 

11. Yellow Jacket Irr. Dist. v. 
Wessels, 21 Colo. A. 456, 122 P 400. 
And see infra § 166. 

12. Stein v. Stely, (Tex. Civ. A.) 
32 SW 861 (under a statute providing 
that no appeal shall be allowed ‘“ex- 
cept where the judgment shall be for 
damages in an amount exceeding one 
hundred dollars’). See infra § 163. 


13. State v. Friedlander, 25 La. 
Ann. 43. 
14. Simms v. Simms, 175 U. S. 162, 


20 SCt 58, 40 L. ed. 1, 15 (holding 
that, when the right to appeal is lim- 
ited to a case for the recovery of 
money or involving a subject matter 
of pecuniary value, there is the right 
to appeal from a decree for alimony 
and counsel fees when the amount is 
sufficient, although the decree as to 
the divorce. itself cannot be re- 
viewed). See also infra § 153. 

15. East Baton Rouge Eons Jury 


v. Hubbs, 38 La. Ann. 149; eo. Vv. 
Clayton, 4 Utah 449, 11 P saa. And 
see infra § 158. 

16. Heinlen v. Phillips, 88 Cal. 


557, 26 P 366 (holding that an order 
of a superior court, upon a writ of 
certiorari, vacating a justice’s judg- 
ment may be reviewed without re- 
gard to the amount involved, as the 
merits of the action are not reviewed 
but only the question whether the in- 
ferior court had jurisdiction, and 
overr Bienenfeld v. Fresno Milling 
Co, 82 Cal’ 426, 9°22. © F113)% 

17. Griffith v. Maxwell, 20 Wash. 
4038, 55 P 571.. Compare infra § ‘156. 

18. Renshaw v. Cook, 129 Ky. 347, 


infra § 158. 

19. Peck v. Herrington, 104 Ill. 88 
(on an appeal from an intermediate 
appellate court and in a suit to re- 
strain a person from inflicting a 
threatened injury on the appellee’s 
land); Shackelford v. Phillips, 112 
Ky. 563, 66 SW 419, 68 SW 441, 24 
KyL 154 (holding that a judgment 
enjoining a sale under distress by 
virtue of a fee bill is not a judgment 
for the recovery of money or person- 
al property, within the meaning of 
the statute). But compare Bourne v. 
Beck, 58 SW 690, 22 KyL 792 (hold- 
ing that a judgment restraining the 
removal of a house is not appealable 
when the requisite amount in contro- 


versy is not involved). See also 
infra § 165. 
[a] An action to set aside a de- 


cree enjoining the maintenance of a 
nuisance is not within a statute lim- 
iting the right of appeal unless a 
question of law has been certified by 
the judge who tried the cause, al- 
though the amount in controversy in 
the original suit was not sufficient. 
Geyer v. Douglass, 85 Iowa 93, 52 
NW 111. 

[b] An appeal from a judgment 
refusing to enjoin the collection of a 
judgment and to vacate it is not 
taken from a judgment for the re- 
covery of money or personal prop- 
erty, and the court has jurisdiction 
without regard to the amount. Cin- 
cinnati, ete., Packet Co. v. Malone, 
92 SW 306, 29 KyL 44. - 

{[c] But an order dissolving an 
injunction in a pecuniary action has 
been held not appealable when the 
amount involved is not up to the 
statutory limit. Shoemaker v. Bow- 
man, 98 Va. 688, 37 SH 278. 


20. Nashville, etc., R. Co. v. Mat- 
tingly, 101 Ky. 219, 40 SW 673, 19 
KyL 378, 374. See infra § 167. 

21. Stone v. Craft, 108 Ky. 20, 55 
eee! 21 KyL 1515. See infra 

22. Beardsley v. Kansas Natural 


Gas Co., 78 Kan. 571, 96 P 859. 

23., Heinlen v. Phillips, 88 Cal. 557, 
26 P 366 [overr Bienenfeld v. Fresno 
Milling Co.,-82 Cal. 425, 22 P’ 1113]; 
(holding that the supreme court had 
jurisdiction of an appeal from an or- 
der of the superior court, made on 
certiorari, annulling an order of a 
justice’s court, and that its jurisdic- 
tion did not depend upon the amount 
in controversy; but that the only 
question the appellate court would 
look into was to ascertain whether 


had jurisdiction, and, if not, whether 
there was.any plain, speedy, and ade- 
quate remedy); Winter v. Fitzpat- 
rick, 35 Cal. 269; Hyslop v. Finch, 99 
Til. 171; Baber v. Pittsburgh, etc., R. 
Co., 93 Ill. 8342; Wong Kee v. Lillis, 
(Nev.) 138 P 900; Davis v. Davis, 40 
W. Va. 464, 21 SE 906; Farnsworth v. 
Baltimore, etc., R. Co., 28 W. Va. 815. 

24. Conant v. Conant, 10 Cal. 249, 
70 AmD 717; McPherson vy. State, 56 
£133. 139, 42 P 374. See also infra 

25. Reifschneider A Rees 
der, 241 Ill. 92, 89 NE 

26. Green v. National Annuity 
Assoc., 90 Kan. 523, 135 P 586 (hold- 
ing that the supreme court had juris- 
diction of defendant’s appeal in an - 
action for one hundred dollars upon 
a beneficiary certificate, when de- 
fendant interposed a counterclaim for 
forfeiture of the certificate and 
prayed for cancellation, as the juris- 
dictional limitation prescribed by 
Gen. St. [1909] § 6161 [Code Civ. 
Proc. § 566] applies only to actions 
for the recovery of money). 

27. Gordon v. Cummings, 78 Wash. 
515, 139 P 489 (holding that a re- 
ceiver’s action against stockholders 
to recover to the extent of ten per 
cent of the par value of their stock is 


an equitable proceeding, the real 
question in controversy being, not 
the amount of the recovery, but 


whether defendants are liable at all, 
and that Const. art 4 § 4, relating to 
the amount in controversy, does not 


apply). 

28. Fehler v. Gosnell, 99 Ky. 380, 
35 SW 1125, 18 KyL 238. Compare 
infra § 149. 

29. See supra § 143. 

See cases in following note. 

31. U. S—Simms v. Simms, 175 
U. 'S. 162,' 20 SCt 58, 44°. ed: 1155 
Perrine v. Slack, 164. U. S) '452,° 17 
SCt 79, 41% i. ved. “510+ Rrtchie= vw 
Mauro, 2 Pet. 248, 7 L. ed. 411. 

Colo.—St. Joe, ete., Min. Co. v.. As- 
pen eirat Nat. Bank, 24 Colo. 537, 52 


Ind.—Burke vy. Barrett, 161 Ind. 
416, 68 NE 896. See Hood vy. Baker, 
(A.) 75 NE 608. 

Kan.—George v. Hunter, 5 Kan. A. 
250,/ 47 P* 559: 

Ky.—Chicago Bldg., etc., Co. v. Pe- 
terson, 133 Ky. 596, 118 SW 384. 

La.—Hite v. Hinsel, 39 La. Ann. 
13; LS 41/55 Lombard v. Belanger, 
35 La. pie Salih 

Mo ne v. Kane, 146 Mo. 605, 
48 Sw 446 (holding that a suit for 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 145] (2) When Money Judgment Not Directly 
Sought. When the object of the suit is not directly 
and expressly for the purpose of obtaining a money 
judgment the amount involved is in some jurisdic- 
tions determined by the value in money of the re- 
lief to plaintiff or of the loss to defendant should 


the relief be granted, or, vice versa, should the re-- 


lief be denied.?? If the amount thus estimated is 
in excess of the lowest limit of appellate jurisdiction 
the court will take cognizance, but not otherwise.®? 
And, if the liability is held to exist and is thus 
measured in money, the manner of its discharge will 
not affect the character of the judgment, and, 
whether it confers the right to an execution or sub- 
jects property to be sold for its satisfaction, it is 
a money judgment within the terms of the statute.** 

[§ 146] c¢. Tort or Contract. When a recovery 
of money only is sought, no matter whether the ac- 
tion is in tort or in contract, the pecuniary restric- 
tion applies.*® 

[§ 147] ' d. Construction of Contract. In an ac- 
tion involving a construction of a contract, the pe- 
cuniary limitation as to appellate jurisdiction ap- 


plies, and if there is a bona fide contention for more | though a lien is 
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than the amount limiting such jurisdiction an ap- 
peal will lie.2® And where the right of recovery 
grows out of relations which bring the liability 
within the class of obligations known as quasi con- 
tracts, or contracts created by law as distinguished 
from those created by the parties themselves, the 
case is subject to the pecuniary limitations of the 
statute upon the right of appeal.%* 

[§ 148] e. Validity of Ordinance or Statute. 
The pecuniary limitation of appellate jurisdiction 
applies, in the absence of exception in the statute,°® 
to cases involving the validity or application of or- 
dinaneces and statutes; and, if the amount involved 
is not sufficient to confer jurisdiction, appellate 
jurisdiction will not be assumed on the ground of 
the invalidity of such ordinance or statute,?° where 
the ordinance is not unconstitutional in itself,*® as 
on the question as to the application of an ordi- 
nance.*+ 

[§ 149] f. Enforcement of Lien. In some juris- 
dictions, where a money judgment is sought, that 
controls the amount in controversy, notwithstanding 
a lien also may be involved or claimed,*? and, al- 
declared and adjudged to be supe-— 


an accounting is not eo nomine with- 
in the appellate jurisdiction of the 
supreme court); Evens, etc., Fire 
Brick Co. v. St. Louis Smelting, etc., 
Co., 48 Mo. A. 634. 

Utah.—Peo. y. Clayton, 4 Utah 449, 
iP 213. 

W. \Va.—McClaugherty v. Rum- 
burg, 71 W. Va. 98, 76 SE 137; Caro- 
way v. Cochran, 71 W. Va. 698, 77 SH 

Can.—Toussignant v. Nicolet Coun- 
ty, 32 Can. S. C. 353; Dawson v. Du- 
mont, 20 Can. S. C. 709. 

And see other cases supra § 143; 
infra § 145 et seq. 

[a] Rejection of claim against 
county.—An order of the county 
court rejecting a claim against the 
county is a proceeding to establish a 
claim and is not in the nature of a 
mandamus to require a levy to pay 
it; and a judgment in the circuit 
court on appeal from such order for 
the claim against the county is a 
judgment for the recovery of money, 
and, if not of sufficient amount, the 


’ superior court has no jurisdiction to 


review it. Lincoln County Ct. v. 
Hansford, 6 KyL 734. 

82. Gast Bank Note, etc., Co. v. 
Fennimore Assoc., 147 Mo. 557, 49 
SW 511; Evens, etc., Fire Brick Co. 
v. St. Louis Smelting, etc., Co., 48 
Mo. A. 634. See also U. S. v. Trans- 
Missouri Freight Assoc. 166 U. S. 
290, 17 SCt 540, 41 L.-ed. 1007; Smith 
v. Adams, 130 U. S. 167, 9 SCt 566, 
32 L. ed. 895 (a proceeding contest- 
ing the election for the selection of 
a county seat held not to be remov- 
able by appeal or error because im- 
possible to determine the benefit the 
county may gain or the damage it 
may suffer from the result of the 
election contested); Gila Valley, etc., 
R. Co. v. Gila County, 8 Ariz. 292, 71 
P 913 (value of property jurisdic- 
tional amount in replevin; infra § 
249); Mutual Reserve Fund Life 
Assoc. v. Smith, 169 Ill. 264, 48 NE 
208, 61 AmSR 172; George v. Hunter, 
5 Kan. A. 250. 47 P 559; In re Moss 
Cigar Co., 50 La. Ann. 789, 23 S 544; 
State v. Police Jury, 39 La. Ann. 759, 
2 8 305; Caroway v. Cochran, 71 W. 
Va. 698, 77 SE 278; McClaugherty v. 
Rumburg, 71 W. Va. 98, 76 SE 137; 
Canadian Pac. R. Co. v. Toronto, 19 
Ont. L. 663, 14 OntWR 1065. 

Value of property or right involved 
see infra § 244 et seq. : : 

Trans-Missouri 


- R ; v. 
Freight Assoc., 166 U. S. 290, 17 SCt 
540, 41 L. ed. 1007 (which was a bill 
seeking a dissolution of an associa- 
tion of common carriers for the reg- 
ulation of rates, and it was held suf- 
ficient to confer jurisdiction upon the 


supreme court that it appeared that 
the rates exceeded one thousand dol- 
lars per day, and that the carriers 
claimed that the association was nec- 
essary to the prosperity, if not to the 
life, of each company); Harris v. 
Barber, 129 U. S. 366, 9 SCt 314, 32 
Ped. (Oot carter “van WCutuing tw 6 
Cranch. “CUn Si 2b tis mie edi 553: 
Handy v. New Orleans, 39 La. Ann. 
107, 1 S 593; Young v. Wilson, 34 La. 
Ann. 385; Gast Bank Note, etc., Co. 
v. Fennimore Assoc., 147 Mo. 557, 49 
SW _ 511; Evens, etc., Fire Brick Co. 
v. St. Louis Smelting, etc., Co., 48 
Mo. A. 634; Horner School v. Wes- 
cott, 124 N. C. 518, 32 SE 805. 

34. Standley v. Hendrie, etc., Mfg. 
Co., 25. Colo. 376, 55 P 723; St. Joe, 
ete., Min. Co. v. Aspen First Nat. 
Bank, 24 Colo. 537, 52 P 678. 

[a] When by reason of a lien 
which is awarded as security for re- 
ceivers’ certificates which may be is- 
sued in conformity with the pro- 
visions of the judgment, which lien 
is adjudged superior to the rights of 
appellants in property in which they 
claim to be interested, the liability 
imposed upon their interest is meas- 
ured in money, the judgment ren- 
dered is a money judgment in the 
sense of the statute regulating ap- 
as determined by the amount 
judgment appealed from. 
Standley v. Hendrie, etc., Mfg. Co., 
25 Colo, 376; 55 PP’ 723. 

35. Colo.—McClaskey v. Lake View 
Mint ete. (Co: 18" Colo 65,73 bar soo 
(holding that an action to recover 
for the conversion of stock is sub- 
ject to the provision cf the statute 
limiting appeals to cases in which 
the amount of the judgment shall 
exceed a fixed sum). 

Ind.—Benson vy. Christian, 129 Ind. 
535. 29 NE 26: 

Ky.—Adkins v. Williams, 78 SW 
870, 25 KyL 1768 (fraudulent. con- 
cealment in sale of land). 

Wash.—Sherman v. WHastern, etc., 
Lumber Co., 56 Wash. 69, 105 P 166; 
Garneau v. Port Blakely Mill Co., 20 
Wash. 97, 54 P 771 (action for con- 


version). 
W. Va.—Dickinson v. Mankin, 61 
W. Va. 429, 56 SE 824 (trespass 


quare clausum fregit, where the only 
damage claimed was the cutting of 
timber of value less than the juris- 
dictional amount). 

Value of property see infra § 244 


Horner School vy. Wescott, 124 
N. C. 518, 32 SE 885. And see Var- 
ney v. Connolly, (Ky.) 116 SW 340. 
{a] Validity of ordinance and 
contract thereunder.—The court has 
jurisdiction to pass upon the valid- 


ity of an ordinance and contract ex- 
ecuted thereunder when the value of 
the contract exceeds the jurisdiction- 
al amount. Handy v. New Orleans, 
39 La. Ann; 107, 1 S 5938; State v. 
Judge, 23 La. Ann. 761. 

37. Umlauf v. Umlauf, 103 Til. 651. 

[a] Actions for separate main- 
tenance are of this character. Seelye 
v. Seelye, 143” Til: 264, (82 “INE 427: 
Umlauf v. Umlauf, 103 Ill. 651. 

38. See infra § 177. 

39. Broadwell v. Com., 98 Ky. 15, 
32 SW 141, 17 Kyl 564; Handy v. 
New Orleans, 39 La. Ann. 107, 1 S 
593 (where jurisdiction was assumed 
because the value involved exceeded 
the jurisdictional amount); State v. 
Rebassa, 9 La. Ann. 305. And see 
Masonic Fraternity Temple Assoc. v. 
Chicago, 217 Ill. 58, 75 NE 439; Sha- 
winigan Hydro-Electric Co. v. Sha- 
winigan Water, etc., Co., 43 Can. S. C. 
650; Madden vy. Nelson, ete., R. Co., 


SUB C2060. 
[a]. Repeal.— Where the _ only 
question is whether an ordinance, 


imposing a fine, levying a tax, etce., 
of less than the jurisdictional, 
amount, has been repealed by an act 
of legislature, the supreme court will 
not have jurisdiction. Police Jury v. 
Villaviabo, 12 La. Ann. 788. 

[b] A judgment annulling or con- 
firming an ordinance, where the 
amount involved is less than the 
jurisdictional amount, is not ap- 
Pesrenie, State v. Judge, 23 La. Ann. 


40. See infra § 175. In Broadwell 
v. Com., 98 * USS SQaSIW aie wee 
KyL 564, the court refused to con- 
sider even the constitutionality of 
the statute. 

41. State v. Marshall, 47 La. Ann. 
646, 17 S 202; Second Municipality v. 
Corning, 4 La. Ann. 407. 

42. Poland v. Carrigan, 20 Cal. 
174; Splain v. Cripple Creek Mine, 
éete., Co., 31 Colo. 192, 72 P 1060: 

§ roar. of judgment see infra 
weasetpr within exception see infra 


.§ 18 


{a] Where the validity of a lien 
is merely prerequisite to the right to 
recover damages, aS under a statute 
which gives the holder of a lien on 
sawlogs a right of action for dam- 
ages for their destruction, an action 
for such damages is within the code 
provision restricting appeals in ac- 
tions for the recovery of money or 
property to a fixed original amount 
or value of property, notwithstanding 
plaintiff may pray the court to de- 
clare his lien valid. Tom v. Sayward, 
5 Wash., 383, 31 P_976. See also 
Durand v. Simpson Logging Co., 21 


384 [30.5] 


rior to rights of particular parties, the liability im- 
posed upon such interests is held to be measured in 
money, and the judgment is a money judgment un- 
der the statute relating to appeals.*® On the other 
hand, where the right to appeal is restricted to 
eases in which the judgment is for the recovery of 
money or personal property, it is held that a suit 
for the enforcement of a lien, in which a mere per- 
sonal judgment is not sought or recovered, does not 
come within the statute, and is appealable without 
regard to the amount in controversy.** 

[§ 150] g. Enforcemént of Judgment—(1) In 
General. In some jurisdictions an action to enforce 
a money judgment, even when a len thereof on 
land or personalty is claimed, is such an action 
as to be subject to the pecuniary limitation of the 
statute relating to the appellate jurisdiction.*® But 
where the statute limiting appellate jurisdiction to 
cases involving a certain amount is confined to ac- 
tions at law,*® it does not apply to a ereditor’s suit 
in equity to set aside a conveyance on the ground 
of fraud, and obtain satisfaction of a judgment for 
less than the jurisdictional amount; *’ and it has 
been held not to apply to an appeal from an order 
in proceedings supplemental to execution on a money 
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charging him, and involving the disposition of less 
than the jurisdictional amount.** 

[§ 151] (2) Manner of Enforcing Judgment of 
Appellate Court. It has been held that the statu- 
tory pecuniary limitation upon the right to appeal 
is applicable to the review of the action “of the 
lower court upon a mandate of the appellate court 
after a cause is remanded.*® When the lower court 
for the purpose of execution acts originally upon a 
question not covered by the final judgment of the 
appellate court, and the question at issue involves 
an amount under appellate jurisdiction, the action 
of the lower court on the particular point cannot 
be made the subject of a detached, special, and sepa- 
rate appeal.®® But on the other hand it has been 
held that when the lower court has refused or failed 
to enforce the mandate issued, the appellate court 
retains jurisdiction for all the purposes of enforcing 
its mandate and may entertain an appeal or writ 
of error without regard to the amount involved.°+ 

[§ 152] h. Incidental or Special Orders. If an 
incidental or special order, although arising out of 
the original action, relates to a demand entirely 
distinct from it and under the jurisdictional amount, 
an appeal will not lie, in the absence of a statute, 


ae 


judgment, approving the receiver’s report and dis- 


Wash. 21, 56 P 846; Chapin v.. Kenoy- 
et, 12 Wash. 536, 41 P 916. 

43. Standley v. Hendrie, etc., Mfg. 
Co., 25 Colo. 376, 55 PB 723. See also 
infra: $ 182. 

44. Huesman y. Dersch, 109 SW 
319, 33 KyL 77; Wither v. Wither, 
100 SW 253, 30 KyL 1099 (holding 
that the court of appeals has juris- 
diction of an appeal from a judg- 
ment refusing to adjudge plaintiff a 
lien in-an action to enforce against 
land held by devisees a lien for fu- 
neral expenses of the testator, since 
the court is given jurisdiction of all 
judgments except those for the re- 
covery of money or personal property 
where the value in controversy, ex- 
clusive of interest and costs, is less 
than two hundred dollars); Forest 
Hill Bldg., ete., Assoc. v. McEvoy, 66 
SW 1031, 24 KyL 161; Davis v. Ram- 
age, 65 SW 340, 23 KyL 1420 (pro- 
ceedings in rem subjecting real es- 
tate to payment of money judg- 
ment); Bitzer v. O’Bryan, 54 SW 951, 
21 KyL 1307; Allen v. Long, 41 SW 
17, 19 KyL 488; Fehler v. Gosnell, 
99 Ky: 380, 35 SW 1125,-18 KyL 


238. 

{a] Judgment enforcing street as- 
sessment.—A judgment to enforce a 
street assessment is in rem, and 
therefore appealable without regard 
to the amount for which the lien is 
adjudged, under St. § 950. Fehler v. 
Gosnell, 99 Ky. 380, 35 SW 1125, 18 
KyL 238. And see Barfield v. Glea- 
son, 111 Ky. 491, 68 SW 964, 23 KyL 
128. 

[b] Betention of case to give 
‘complete relief.—In a suit by a con- 
tractor for public improvements to 
enforce his lien against all the land- 
‘owners, in which the court of ap- 
peals has jurisdiction of an appeal 
from the judgment enforcing the 
lien, it will retain jurisdiction of the 
appeal for the purpose of giving the 
appellants relief against the city, so 
as.to do justice between the parties, 
although the claim of each appel- 
lant against the city may be less 
than the jurisdictional amount pre- 
scribed by statute. Barfield v. Glea- 
son, 111 Ky. 491, 68 SW 964, 23 KyL 
128. 

[ce] Party against whom only 
personal judgment sought.—But, al- 
though an appeal lies from a judg- 
ment dismissing an action seeking to 
enforce a lien on land, regardless of 
the amount in controversy, this does 
not apply as against a defendant who 
does not own the land, and against 
whom only a personal judgment for 


less than two hundred dollars is 


sought. Smith v. Catlin, 63 SW 473, 
23 KyL 381. 
-{d] lien established in prior suit. 


—Under Const. art 4 § 4, providing 
that the appellate jurisdiction of the 
supreme court shall not extend to ac- 
tions at law “for the recovery of 
money or personal property” when 
the amount in controversy does not 
exceed two hundred dollars, an ap- 
peal cannot be taken from a judg- 
ment less than two hundred dollars 
in an action for conversion of prop- 
erty 6n which plaintiff had a lien 
which had been established in a for- 
mer suit, the establishment of the 
lien being merely incidental. Gar- 
neau v. Port Blakely Mill Co., 20 
Wash. 97, 54 P 771. 

45. Hidy v. Hanson, 116 Iowa 8, 
89 NW 36 (suit to subject real es- 
tate to judgment lien); H. Krish Co. 
v. Rigsby, (Ky.) 121 SW 479 (action 
to enforce satisfaction of money 
judgment against a fund); Combs 
Lumber Co. v. Chinn, 90 SW 251, 28 
KyL 715 (holding that: under St. 
[1903] § 950, providing that no ap- 
peal shall be taken to the court of 
appeals from a judgment for the re- 
covery of money or personal property 
if the value in controversy is less 
than two hundred dollars, and § 458, 
providing that the words ‘personal 
estate” shall include chattels real, no 
appeal will lie to the court of appeals 
from a judgment rendered in an ac- 
tion to recover a debt of less than 
two hundred dollars and to enforce a 
materialman’s lien on a leasehold in 
order to pay such debt); Louisville, 
ete., R. Co. v. Cambron, 13 KyL 540: 
Smith v. Rosenheim, 79 Va. 540 
(holding that the test of jurisdiction 
in the supreme court of appeals to 
enter an appeal from a decree of the 
court below enforcing on land the 
lien of a judgment is the amount or 
value of the judgment, and that, if 
such amount or value falls below 
five hundred dollars, the court has no 
jurisdiction to review the decree); 
Morrison v. Goodwin, 28 W. Va. 328 
(where the only controversy was 
whether judgments—each for less 
than the jurisdictional amount—were 
liens upon certain land, and it was 
held that there was no. jurisdiction). 
See also infra § 245. 


46. See supra: § 139. 

47. Fenton vy.. Morgan, 16 Wash. 
30, 47 PB 214. 

48. Johnson v. Joslyn, 47 Wash. 


bod, O2vey Shoes 
49. City Nat. Bank v. Hunter, 152 


upon the basis of the principal action.” 


And, if 
U.S: bi2. 145 SCt-675; 338" L. eds oat 
(holding that an appeal to review the 
action of the lower court in such case 
should be dismissed where the inter- 
est awarded, and concerning which 
error is alleged, is less than the jur- 
isdictional amount). 

oe aS Suce., 47 La. Ann. 219; 


51. MclIlvoy v. Russell, 29 SW 
630, 16 KyL 737; Brown vy. Pontchar- 
train Land Co., 49 La. Ann. 1779, 23 
S 292 (where the appellate court was 
held to have jurisdiction under the 
statutory provision that a court ren- 
dering a judgment should be the 
proper tribunal to decide as to the 
proper method of enforcing its judg- 
ment); Johnson v. Joslyn, 47 Wash. 
531, 92 P 413 (holding that the su- 
preme court will assume jurisdiction 
of an appeal involving less than the 
jurisdictional amount where the ap- 
peal is really an attempt to compel 
obedience to a mandate on a former 
appeal, although possibly a writ of 
seein may be a more direct. rem- 
edy). 

[a] Refusal to obey mandate.— 
An appeal from the refusal of a trial 
court to obey a mandate of the court 
of appeals will lie to the latter court, 
although the amount involved is less 
than would authorize an appeal to 
such court from a judgment or order 
of the trial court. MclIlvoy vy. Rus- 
sell, 29 SW 630, 16 KyL 737. 

52. H. Krish Co. v. Rigsby, (Ky.) 
121 SW 479; Wiggins v. Com., 683 SW 
31, 23 KyL 475 (correctness of al- 
lowance to attorney under statutory 
amount not reviewable); Lehman y. 
Athletic Park Amusement Co., 122 
La. 785, 48 S 263; Royal v. Leyland, 
109 La. 6, 33 S 49; State v. Judges 
Parish of Orleans Ct. App., 106 La. 
241, 30 S 697 (allowance to attorney 
in foreclosure); State v. Judge New 
Orleans Parish Ct., 4 Rob. (la.) 85. 
Compare Melancon vy. Wilson, 107 La. 
628, 31 S 1029. 

_[a] Allowance to curator.—An in- 
cidental or interlocutory judgment, 
on a mere question of costs below 
the jurisdictional amount, cannot be 
examined on appeal without its being 
brought up with the whole case. 
State v. Judge New Orleans Parish 
Ct. 4- Rob: Ca.) 8d: 

{b] Judgment for costs against 
attorney on dismissal of action.— 
But where, in an action to recover 
over thirty-four thousand dollars, 
judgment was entered dismissing the 
action and against plaintiff’s attor- 
ney for eighteen dollars and seventy- 


—— 
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$§ 152-156] 
the matter is raised and determined incidentally for 
the purpose of reaching a conclusion upon the prin- 
eipal matter involved, the jurisdiction of the appel- 
late court must be determined by the value of the 
principal subject matter.°? And in some cases an 
order made after final judgment is held to be a sepa- 
rate and independent proceeding, and if it involves 
money only, of a less amount than that conferring 
appellate jurisdiction, an appeal will not lie.®+ In 
some jurisdictions, however, by express provision of 
statute, a special order after final judgment is made 
the subject of an appeal, and the appealability of 
such an order is not controlled or affected by the 
amount involved.®® 

[§ 153] i. Continuance or Dissolution of Mar- 
riage Relation. Where the jurisdiction is confined 
exclusively to cases in which the value of the matter 
in dispute is’ of:a certain sum, a controversy as to 
the continuance or dissolution of the marriage rela- 
tion cannot be reviewed, because the subject matter 
is not one that can be reduced to a standard of 
money value.®® Where, however, the restriction as 
to the amount in controversy excludes the appellate 
jurisdiction only as to cases involving pecuniary 
value, a judgment or decree in a divorce proceeding 
is subject to review.°*? 

[§ 1564] j. Custody and Care of Children. Where 
appellate jurisdiction is confined exclusively to cases 
involving a certain amount in controversy, a deci- 
sion as to the custody and care of children is not 
reviewable, because the matter in dispute is inca- 


pable of being reduced to a pecuniary standard of. 


Harron v. Harron, 123 Cal. 508, 56 P 
334 [Loverr Langan v. Langan, 83 Cal. 
lim Fairbanks v. 


five cents costs, it was held that an 
appeal would lie by the attorney from 


the judgment, although the part]618, 23 P 1084, 
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value.®® 

[§ 155] k. Probate Matters. Appeals from 
judgments, orders, or decrees in the probate courts 
relating to wills, administration, ete., where the 
amount or value involved is reducible to a pecun- 
iary standard, are in some jurisdictions within the 
statutes prescribing a jurisdictional amount.®® In 
a contest for administration of an estate the amount 
or value of the assets of the estate is the amount 
in controversy for purposes of appeal.®° And where, 
after deducting claims due by an estate, the amount 
remaining for distribution is less than the required. 
jurisdictional amount, an appeal cannot be taken by 
a creditor.*t But where the total inventory is in ex- 
cess of the required jurisdictional amount on appeal, 
but the opponent to the administrator’s final ac- 
count asks to be recognized as the owner of only an 
undivided half, which is less than such amount, an 
appeal will not lie from a judgment rejecting the 
opponent’s claim.®? If the probate of a will has 
any legal operation and is not merely void, the con- 
troversy as to the validity of the probate is a mat- 
ter in dispute equal to the value of the-estate devised 
away from those seeking to revoke the probate.®? 

[§ 156] 1. Dismissal of Suit. It has been held 
in some jurisdictions that an appeal will lie from 
a judgment dismissing a complaint upon the ground 
that it failed to state a cause of action, without 
regard to the amount in controversy;** but, where 
the amount of the judgment is made the pecuniary 
test of appellate jurisdiction, it is held that proceed- 
ings to review a judgment of nonsuit,°> a judgment 


59. Carter v. Cutting, 8 Cranch 
(U. S.) 251, 3 L. ed. 553 (revocation 
of probate of will); Scott’s Succ., 121 


against him was less than the three 
hundred dollars required by Const. 
arte SS) 4,,5, and .Gode- Civ, Proe. 
§§ 52, 57, since-that was a part of 
the general judgment determining 
the entire controversy. Peo. v. Mad- 
den, 134 Cal. 611, 66 P 874. 

58. Rose’s Succ, 48 La. Ann. 418, 
19 S 450. Compare Montgomery v. 
Economy Fuel Co., 61 W. Va. 620, 
57 SE 137. ’ : 

[a] When the main action is ap- 
pealable, it carries with it an inci- 
dental money demand, although such 
money demand would be _ below 
the minimum of the jurisdictional 
amount, if the appeal were from a 
judgment on such demand alone. De 
Lesdernier v. De Lesdernier, 45 La. 
Ann. 1364, 14 S 191. See also State 
v. Knight, 1 Mart. N. S. (La.) 700 
(holding that a “matter in dis- 
pute” is not such a matter as is in- 
cidental to or consequent on the de- 
cision). 

{b] On appeal from final judg- 
ment on intervention, jurisdictional 
amount is that in controversy in 
such proceeding. Coté v. Richardson 
Go. 88 Cant"S. 'C. “47. ‘ 

54.. Fairbanks v. Lampkin, 99 Cal. 
429, 34 P 101; Edinburgh Lombard 
Inv. Co. v. Cooper, 68 Kan. 517, 75 
P 488. 

[a] The refusal to quash an 
execution on a judgment for a fine 
is independent of, and collateral to, 
the judgment imposing the fine. 
State v. Blair, 29 W. Va. 474, 2 SE 


333. 

Sierra Union Water, etc., Co. 
v. Wolff, 144 Cal. 430, 77 P 1038 
(holding that, in all cases where the 
supreme court has appellate juris- 
diction of the matter brought in con- 
troversy in the lower court, the ap- 
pealability of an order made before 
or after final judgment is not con- 
trolled or affected by the amount in- 
volved); Wlledge v. Lassen County 
Super. Ct., 131 Cal. 279, 63 P 360 (an 
order striking out a cost bill); South- 
ern California R. Co. v. San_Diego 
Super. Ct. 127 Cal. 417, 59 P 789, 


[3 C. J.-25] 


Lampkin, 99 Cal. 429, 34 P 101, and 
in effect overr Perry v. Quackenbush, 
105 Cal. 299, 38 P 740] (order for 
counsel fees); Randall v. Duff, (Cal.) 
40 P 386; Fairbanks v. Lampkin, 
supra; Caffey v. Mann, 3 Cal. A. 124, 
84 P 424. iy 

[a] Order taxing costs.— The 
amount of money involved in an ap- 
peal from an order of the superior 
court taxing costs is not determina- 
tive of the jurisdiction of the appel- 
late court. Meyer v. Perkins, 20 Cal. 
AS66169 130 hes 206, 2208eiicif Sierra, 
Union, ete, Co. v. Wolff, 144 Cal. 
430, 77 P 1038; Southern California 
R. Co. v. San Diego County Super. 
Cts ceherGal, Alt bOS PSE. 

{b] Abatement of nuisance.—In 
California, under the constitutional 
provision giving the supreme court 
appellate jurisdiction in actions to 
abate a nuisance, where an appeal 
was taken from a judgment directing 
such abatement and awarding plain- 
tiff two hundred and ninety-two dol- 
lars and fifty cents costs, expenses, 
and counsel fees, it was held that the 
court, on the abatement of the nui- 
sance, was not deprived of jurisdiction 
of the appeal because the only mat- 
ter remaining for the determination 
involved less than three hundred dol- 
lars. White v. Gaffney, 1 Cal. A. 715, 
82 P 1088. 

aS (ayn OR SP 


56. Simms v. Simms, 


162, 20 SCt 58, 44 L. ed. 115. See 
supra § 143. 
57. Conant v. Conant, 10 Cal. 249, 


70 AmD 717; McPherson v. State, 56 
Kan. 139, 42 P 374; Bryant v. Austin, 
36 La. Ann. 808. And see Melancon 
v. Wilson, 107 La. 628, 31 S 1029 
(separation and subsequent action 


for partition ef community prop- 
erty). 
58. Perrine v. Slack, 164 U. S. 


452, 17 SCt 79, 41 L. ed. 510 (being 
as to the finality of a judgment of 
the court of appeals of the District 
of Columbia); De Krafft v. Barney, 2 
Black (U. S.) 704, 17 L. ed. 350; 
Barry v. Mercein, 5 How. (U. &.) 
103, 12 L. ed. 70. 


La. 843, 46 S 882; Welp’s Succ., 120 
La. 56, 44 S 921; Mascari’s Succ., 105 
La. 322, 29 S'718; Thomas’ Suce., 2 
McG. (La.) 127 (contest for adminis- 
tration). 

[a] Application by husband of ab- 
sent legatee to represent her instead 
of attorney of absent heirs.—Iin 
Welp’s Suce., 120 La. 56, 44 S 921, an . 
attorney for absent heirs having been 
appointed, the husband of an absent 
legatee whose interest exceeded two 
thousand dollars applied to be rec- 
ognized as the legal representative 
of the legatee and to have the ap- 
pointment of the attorney for the 
absent heirs set aside. The attorney 
answered and in reconvention prayed 
judgment for one thousand five hun- 
dred dollars for services against the 
husband and wife. Judgment was 
rendered dismissing the husband’s 
petition and fixing the attorney’s 
fees at one thousand dollars. It was 
held that the defense set up by the 
attorney and his demand for a fee 
did not determine the jurisdiction of 
the supreme court on appeal, but that 
the proceeding was appealable on the 
issue of the husband’s right to rec- 
ognition on behalf of his wife in the, 
place of the attorney for the absent 
heirs, the attorney’s demand for fees 
being incidental only under Const. 
art 95, providing that, in all cases 
where there is an appeal rendered 
on a_reconvyentional demand, the 
appeal shall lie to the court hav- 


ing jurisdiction of the main de- 

mand. 

Asoo Thomas’ Suce., 2 McG. (La.) 
61. Mascari’s Suce., 105 La. 322, 

PARISI STARS 


Value of fund see infra § 247. 


2 Sl Scott’s Suce., 121 La. 843, 46 
63. Carter v. Cutting, 8 Cranch 


(U.S.) B51, 3 L. ed. 558. 
3 rifith v. Maxwell, 20 Wash. 
403, 55 P 571, cee 


65. Timerman vy. South Denver 
Fn mst.) ‘Co, 20) Colo. 147.5 36. eS 


elias a a 
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of dismissal, or that plaintiff take nothing,®® or a 
judgment sustaining a demurrer and dismissing the 
action, will not lie.67 On the other hand, where an 
appeal is denied when the amount in controversy 
does not exceed a certain sum, an appeal will not 
lie by plaintiff from a judgment of dismissal where 
the complaint or petition demands less than the 
jurisdictional amount, but it will lie where such 
amount or more is demanded and in controversy.*§ 

[§ 157] m. Refusal to Quash Execution. A judg- 
ment refusing to quash an execution is merely pe- 
cuniary, and the amount involved controls the right 
to bring error.®? 

[§ 158] n. Actions Involving Right to Office. 
Under the construction that a statute limiting the 
right of review. to cases involving a fixed sum in- 
tends that the restriction shall be confined to cases 
involving an amount of money or something having 
a money value, a judgment in an action involving 
the right to a public office is reviewable without 
regard to the amount in controversy."° But where 
the right to appeal is given only in cases in which 
the judgment shall amount to a prescribed sum, it 
is held that no appeal lies from a simple judgment 
of ouster,’ and it is also held that an appeal from 
a judgment in quo warranto will not lie under a pro- 
vision applying only to cases involving money, or 
some right, the value of which can be computed in 
money.’2 On the other hand, the emoluments of 
the office are considered sufficient as the value of 
that which is in controversy to bring such a contro- 


66. Meyer v. Brophy, 15 Colo. 572, | chise). 
25 P 1090. And see supra § 143. This]| La. 489, 40 S 84 
was held in Butler v. Penn, 3 Ind. T. 72. 


505, 61 SW 987; Morrow v. Burney, 2 


And apne tat v. Dallas, 116 


People y. Clayton, 4 Utah 449, 
11 P 213; State v. McKone, 95 Wis. 


versy under the operation of the pecuniary limita- 
tions of the statute. If it appeazs that the emolv- 
ments are of a sufficient amount the appellate court 
will have jurisdiction,’* otherwise not.’* But a pro- 
ceeding under the code to determine conflicting 
claims to an office, although the office is purely hon- 
orary, is held to embrace a money demand so as to 
sustain the jurisdictional test where the court may, 
in case of a decision adverse to defendant, impose 
a fine, and such judgment is prayed.’® 

[§ 159] o. Contempt Proceedings. Where the pe- 
cuniary limitation upon the appellate jurisdiction 
applies to eases in which the demand shall exceed 
a fixed sum, it is held that the right to appeal from 
a judgment in contempt proceedings imposing a fine 
for a larger amount cannot be based upon such pro-— 
vision.*® In other states an appeal will le in con- 
tempt proceedings irrespective of the amount in- 
volved, the statutory limitation not being appli- 
cable. 

[§ 160] p. Franchise.“* If the value of a fran- 
chise exceeds the judicial amount limiting appellate - 
jurisdiction, it will confer jurisdiction of an appeal 
from a judgment awarding a peremptory manda- 
mus to compel the granting of the privilege.7® And 
on the other hand, where the jurisdictional limita-— 
tion apples in a suit involving the acquisition, pro-- 
tection, or forfeiture of a franchise, an appeal does 
not lie unless it appears that the value of the fran-— 
chise reaches the jurisdictional amount.®°® 

[§ 161] q. Fines and Penalties. Where appellate 
fund of a corporation which the 
parties to the suit may manage or 


control is not the matter in dispute 
in such a case. Schwartz v. Fire- 


Ind..T. 440, 51 SW 1078; Baldwin v. 
Parrigeser Inds Dw ZooweD LOW pO ths 
Shapleigh Hardware Co. v. Brittain, 
2 Ind, T. 242, 48 SW 1069. But in 
Luce v. Garrett, 4 Ind. T. 54, 64 SW 
613, these cases were overruled on 
the ground that the act of March 1, 
1895) (28 JU. SS) St. att. Lx 699), in, so 
far as it prohibited appeals from 
United States commissioners in In- 
dian Territory in cases other than 
those where a judgment had been 
rendered for an amount exceeding 
twenty dollars was unconstitutional 
asin violation of U. S. Const. 
Amendm. 7, giving the right to a 
jury trial in suits at common law 
where the ‘value in controversy” 
shall exceed twenty dollars. 

67. Sons of America Bldg., etc., 
Cc Ea v. Denver, 15 Colo. 592, 25 P 
1091. 

68. Kemper v. Lord, 6 Kan. A. 64, 
49 P 638; Spalding v. Wathenmueller, 
136 Ky. 495, 124 SW 791; Com. v. 
Chesapeake, etc., R. Co., 128 Ky. 542, 
108 SW 851, 32 KyL 1400; Lockett v. 
Clifton, 67 SW 831, 24 KyL 1; Lee v. 
Russell, 60 SW 3876, 22 Kyl 1255; 
Burleigh v. Center, 74 N. Y. 608. See 


infra § 199. ; 

69. State v. Blair, 29 W. Va. 474, 
2 SE 333. 

70. McPherson y. State, 56 Kan. 


139, 42 P 374; Renshaw v. Cook, 129 
Ky. 347, 111 SW 377, 33 KyL 860, 
895 (holding that under St. [1903] 
§ 978, authorizing appeals to the cir- 
cuit court from judgments of the 
county court where “the amount in 
controversy” is over fifty dollars, or- 
ders of the county court removing 
and appointing sheriffs are not ap- 
pealable, the word ‘‘amount” in the 
quoted phrase applying only to a 
judgment for money, although the 
word ‘value’ may apply to judg- 
ments for a number of things other 
than money). See supra § 143. 

71. Londoner vy. Peo., 15 Colo. 246, 
25 P 183 (holding that an appeal will 
not lie in such a case where there is 
no judgment for damages, the judg- 
ment of ouster not relating to a fran- 


216, 70 NW 164 (upon reasoning sim- 
ilar to that in Barry v. Mercein, 5 
Hows (Us /S:) 21032 12 Bigred.. 71.0; aint 
which last case the question was 
whether habeas corpus proceedings 
came within the law authorizing ap- 
peals under such a statute, and it 
was held that they did not, because 
the right in dispute could not be cal- 
culated in money. But the supreme 
court of the United States does not 
apply this reasoning to proceedings 
for the trial of a right to office). See 
infra this section note 73. 

73. U.S. v. Addison, 22 How. (U. 
S.) 174, 16 L. ed. 304 (although pay- 
able in installments, such compensa- 
tion being fixed by law); Columbian 
Ins. Co. v.. Wheelright, 7 Wheat. 
(U. S.) 534, 5 L. ed. 516; Fish v. Col- 
lens, 21 La. Ann. 289; State v. Judge, 
20 La. Ann. 574; State v. Hackett, 5 
La. Ann. 91; Hubert v. Auvray, 6 La. 
595; Williamson v. Musick, 60 W. Va. 
59, 53 SE 706; Dryden v. Swinburn, 
15 W.Va wos 

[a] Suspension.—State v. Judge, 
22 La. Ann. 49. 

[b] Prohibition to court-martial. 
—An appeal will lie to the supreme 
court of the United States to review 
a judgment of the supreme court of 
the District of Columbia dismissing a 
petition for writ of prohibition to a 
court-martial convened to try a pay 
inspector in the navy for an offense 
punishable by dismissal and depriva- 
tion of salary exceeding five thou- 
sand dollars during the residue of his 
term of office. Smith v. Whitney, 116 
U. S. 167, 6 SCt 570, 29 L. ed. 601. 

[ec] Corporate office.—In Louisi- 
ana, it was held that an appeal would 
lie, in a proceeding brought by di- 
rectors of a bank to enforce their 
right to exercise the duties of their 
office, where damages in amount suf- 
ficient to give appellate jurisdiction 
were claimed. Prieur v. Commercial 
Bank, 7 La. 509. But there is no ap- 
pellate jurisdiction in a case present- 
ing a contest between parties for 
certain functions to which no salary 


men’s Charitable Assoc., 41 La. Ann. 
404, 6 S 652. 

74 State v. Hingle, 123 La. 721, 
49 S 485; State v. Dallas, 116 La. 
489, 40 S 847 (holding that the su- . 
preme court has no appellate juris- 
diction over a suit between contes- 
tants for a public office to which no 
salary or pecuniary perquisite is at- 
tached, and that neither the impor- 
tance of the office nor the amount of 
public funds to be administered can 
be considered in determining a juris- 
diction which in such cases is based 
on a purely pecuniary standard); 
Peo, y. Willard, 110 N. Y. 662, 18 NE 
353° (where the officer receives no 
salary or perquisites). See also State 
v. Bryan, 21 La. Ann. 186 (holding 
that in a suit to obtain the posses- 
sion of a public office and all the 
books, papers, and records belonging 
thereto, the appeal will be dismissed 
when there is no evidence in the rec- 
ord of the value of the relator’s in- 
terest in the books, papers, and rec- . 
ords); Prieur v. Commercial Bank, 
7 La. 509. é 

75. Peo. ve Perry, 79 Cal. 105, 21 
P 423 


76. Tyler v. Connolly, 65 Cal. 28, 2 


,P 414 [overr Peo. vy. O’Neil, 47 Cal. 


109] (holding that in such a case 
there is no demand for any sum, and 
that the demand contemplated by 
the constitutional provision above 
referred to is made to appear in the 
pleadings; that, although a proceed- 
ing for contempt is a criminal case, 
the appellate jurisdiction of the su- 
preme court in criminal cases is con- 
fined to such as are prosecuted* by 
indictment or information). 

77. Leopold v. Peo., 140 Ill. 552, 
30 NE 348; Worland vy. State, 82 Ind. 


49. 

78. Exception of cases involving 
franchises see infra § 178. 

79. State v. St. Bernard Police 
Jury, 39 La. Ann. 759, 2 S 305. 

80. El Paso Water Co. v. El Paso, 
152 U. S. 157, 14 SCt 494, 38 L. ed. 
396 (holding that it must appear, in 


is attached; and the amount of ala suit by a corporation having a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


‘ 


| gg 161-165] : 


jurisdiction in penal actions is expressly confined to 
cases in which the judgment for a fine shall exceed 
a prescribed sum, this pecuniary limitation of course 
On the other hand, when the prosecu- 
tion for the recovery of a fine or penalty is consid- 
ered in the nature of a civil action, the general 
statutory pecuniary limitation relating to appeals 


controls.§4 


generally applies.®? 


[§ 162] r. Forfeiture of Bail. While an appeal 
will lie from a judgment of forfeiture on a bail 
bond in a criminal prosecution, the matter of for- 
feiture being attracted to the criminal prosecution,®* 
the intrinsic nature of such a bond is eivil;§* and 
it is held that, where cash bail is forfeited for a 
failure of defendant to appear at the proper time, 
and, upon certiorari, the cause is remanded and 
ordered to be heard on the merits, an appeal from 
this judgment is controlled by the statutory pecun- 
iary limitation, because the case has assumed the 


character of a civil proceeding.*® 


[§ 163] s. Forcible Entry and Detainer. Actions 
of forcible entry and detainer are within the pe- 


grant and exclusive privilege from a 
city, to enjoin interference there- 
with, that damages to which com- 
plainant will be subjected will exceed 
the jurisdictional limit); Toronto v. 
Toronto Hlectric Light Co., 11 Ont 
L 310, 19 OntWR 119, 6 OntWR 443, 
3 OntWR 825 (suit involving for- 
feiture of a franchise granted by a 
city). 

81. Meader Furniture Co. v. New- 
port, 30 SW 207, 16 KyL 829. See 
also Broadwell v. Com., 98 Ky. 15, 
32 SW 141, 17 KyL 564; State v. Cox, 
114 La. 567, 38 S 456; Chattanooga v. 
Keith, 115 Tenn. 588, 94 SW 62, 
AnnCas 859 and note (limitation in 
eity charter; held constitutional) ; 
Johnson v. State, 26 Tex. A. 395, 9 
SW 611. 

82. Quigley v. Aurora, 50 Ind. 28; 
Com. v. Chesapeake, etc., R. Co., 128 
Ky. 542, 108 SW 851, 32 KyL 1400; 
Kansas City v. Zahner, 138 Mo. 453, 
40 SW 103; Neal v. Com., 21 Gratt. 
(62 Va.) 511. 

fa] Contra.—But in Illinois quasi 
criminal cases—such as actions for 
penalties and bastardy proceedings— 
are considered as exceptions to the 
cases coming within the statute lim- 
iting the right of appeal by the 
amount involved in the controversy, 
and are put upon the same footing 
as criminal cases, appeals and writs 
of error being allowed without re- 
gard to the amount sought to be re- 
covered or the judgment of the court 
below. Umlauf v. Umlauf, 103 Ill. 651. 

[b] In Kentucky, under Cr. Code 
Prac. § 347, giving the court of ap- 
peals appellate jurisdiction in penal 
actions where the judgment exceeds 
fifty dollars, an appeal lies from a 
judgment for seventy-five dollars in 
a penal action by the commonwealth, 
notwithstanding § 11, and St. § 950, 
providing that proceedings in such 
actions are regulated by the code of 
practice in civil actions, and that no 


_ appeal lies in a civil action where 


the judgment is less than two_hun- 
dred dollars. Phoenix Hotel Co. v. 
Com., 153 Ky. 507, 156 SW 117. 

[ce] Character of action immate- 
rial. In Huntley v. Davis, 1 Conn. 
391, it was held that an appeal would 
lie in a qui tam action where the 
damages laid exceeded the jurisdic- 
tional limit; that it was unnecessary 
to decide whether the action was 
civil, criminal, or in the nature of 
both; that this consideration could 
make no difference as to the right of 
appeal; and that the words of the 
statute were sufficiently comprehen- 
sive to include every possible action 
that could be brought by the parties. 

83. Louisiana Soc., etc. v. Cage, 
45 La. Ann. 1394, 14 S 422. 

84 Louisiana Soc. etc. v. Cage, 


ages). 
(yew 
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cuniary limitations regulating the right to appeal,**® 
and this is true notwithstanding the particular stat- 
ute relating to forcible entry and detainer provides 
for an appeal without expressly referring to such 


[§ 164] t. Habeas Corpus. A proceeding in ha- 
beas corpus is a civil, and not a criminal, proceed- 
ing,*® and a judgment therein is not reviewable 
where the statute imposing pecuniary restrictions 
upon the appellate jurisdiction is held to require 
that the subject matter of the controversy shall be 
money or a right, the value of which may be esti- 
mated in money. 

[§ 165] u. Injunction. In some jurisdictions the 
pecuniary limitation upon appellate jurisdiction is 
held to apply, in an injunction suit, to an order 
granting, denying, or refusing to dissolve an in- 
junction,®® and such limitation is applicable in these 
proceedings where the matter involved is pecuniary, 


89 


so as to permit or prevent an appeal according as 


s 


45 La. Ann. 1394, 14 S 422 (referring 
to the absence of appellate jurisdic- 
tion of the supreme court in a suit 
on such a bond, the amount of which 
is under the pecuniary limitation); 
State v. Hendricks, 40 La. Ann. 719, 
722, 5 S 24 (where, after laying down 
the proposition stated in the text, 
the court added: ‘‘In so saying, we 
do not lose sight of the fact that it 
has been treated as a criminal pro- 
ceeding, in order to determine ques- 
tions of jurisdiction in cases of ap- 
peals from judgment of forfeiture of 
bail bonds’). And see State v. Cox, 
114 La. 567, 38 S 456. See also supra 


§ 134. 
State v. Fisher, 4 Wash. 382, 
30 P 502. 

86. Colo.—Brennan Mercantile Co. 
Vi) Vickers; -31='Colosv3235%e%3 Bir 45> 
Crane v. Farmer, 14 Colo. 294, 23 P 
455 (appeal allowable only where the 
judgment amounts to the sum pre- 
seribed, etc.). 

Ill. Seator v. Fay, 188 Ill. 507, 59 
NE 235 (referring to the final appel- 
late jurisdiction of the court of ap- 
peals, from whose judgment appeal 
to the supreme court was dismissed). 

Ky.—Caldwell v. McVean, 119 Ky. 
30, 82 SW 992, 26 KyL 948. 

'Tex.—Stein v. Stely, (Civ. A.) 32 
SW 861 (under a provision that an 
appeal will not lie from a final judg- 
ment of the county court in such ac- 
tion unless such judgment allows 
more than one hundred dollars dam- 


. Va.—Montgomery vy. Economy 
Fuel Co., 61 W. Va. 620, 57 SH 137 
(holding that on writ of error in an 
action of unlawful entry and detain- 
er, where there is no error in the 
judgment for the possession of the 
property sued for, the supreme court 
of appeals cannot review the action 
of the court in allowing damages for 
the detention thereof, unless. the 
amount, exclusive of costs, exceeds 
one hundred dollars). 

{a] Action upon traverse bond.— 
Where less than the jurisdictional 
amount of damages is demanded in a 
suit on a traverse bond executed in 
forcible entry and detainer proceed- 
ings, under a statute, for the rental 
value of the land, the court of ap- 
peals has no jurisdiction of an appeal 
in an action upon such bond. Cald- 
well v. McVean, 119 Ky. 30, 82 SW 
992, 26 Kyl 948. z 

87. Brennan Mercantile Co. v. 
Vickers, 31 Colo. 323, 73 P 45; Crane 
v. Farmer, 14 Colo. 294, 23 P 455. 

88. Cross v. Burke, 146 U. S. 82, 
13 SCt 22, 36 L. ed. 896. See supra 


134. 
: 89. Cross v. Burke, 146 U. S. 82, 
TSUSCtUNe 2) 36a, edn 896. Pratt Vv. 


Fitzhugh, 1 Black (U. S.) 271, 17 L. 


the amount involved is or is not sufficient under the 
particular provision.®+ So the principle is pertinent 


ed. 206 (involving liability to arrest 
on execution); Barry _v. Mercein, 5 
How. (U. 8.) 103, 12'L. ed. 70 (con- 
test as to custody of child); In re 
Borrego, 8 N. M. 655, 46 P 211. And 
see Broadwell v. Com., 98 Ky. 15, 32 
SW 141, 17 KyL 564. See also Habeas 
Corpus [21 Cye 337]. 

90. Ex p. Craft, 124 U. S. 370, 8 
SCt_ 509, 3 L. ed. 449; Chicago, ete, 
R. Co. v. Haviland Grain, etc., Assoc., 
70 Kan. 881, 78 P 408; Bourne v. 
Beck, 58 SW 690, 22 KyL 792. And 
see other cases in following notes. 

91. Ill.—Brueggemann v. Bruegge- 
mann, 215 Ill. 509, 74 NE 800. 

Kan.—Chicago, ete., R. Co. v. Havi- 
land Grain, etce., Assoc., 70 Kan. 881, 
78 P 408; Grant v. Robb, 64 Kan. 886, 
67 P 852 (suit to restrain appropria- 
tion of water in a stream); Moore v. 
State, 63 Kan. 886, 66 P 239. 

Ky.—Sackett v. Creech, 142 Ky. 790, 
135 SW 273; Bourne v. Beck, 58 SW 
690, 22 Kyl 792 (holding -that an ap- 
peal will not lie from such an order 
unless the amount in controversy is 
sufficient to give jurisdiction). 

La.—Citizens Bank v. Webre, 44 
La. Ann. 334, 10 S 728; Harmony 
Club v. New Orleans Gas Light Co., 
42 La. Ann. 453, 7S 588. 

N. Y.—Peo. v. Horton, 64 N. Y. 58. 


Oh.—Koch vy. Barbour, 65 Oh. St. 
173, 61 NE 705. 

Va.—Cooke v. Piles, 2 Munf. (16 
Va.) 151. 

W. Va. — Carskadon vy. Keyser 
School Dist. Bd. of Hducation, 61 
W. Va. 468, 56 SE 834. 

[a]. Statute expressly applicable. 


——Under Va. Code §§ 3454, 3455, pro- 
viding that no appeal will lie from 
a decree dissolving an injunction 
where the amount involved is less 
than five hundred dollars, unless 
some matter not merely pecuniary is 
drawn in question, no appeal lies 
from a decree dissolving an injunc- 
tion where the only question is 
whether a partner waived his co- 
partner’s benefit to the homestead 
exemption, by executing a note in 
the firm name, without the copart- 
ner’s consent, the amount of the note 
being less than five hundred dollars. 
Shoemaker v. Bowman, 98 Va. 688, 
37 SH 278. 

[b] Effect of incidental claim of 
damages.—In McDonough v. Le Roy, 
1, Rob: ’(La.) -173, it was" held’ that a 
judgment dissolving an injunction to 
prevent the sale of a house built on 
a lot of ground on which plaintiff 
had a mortgage is appealable when 
the mortgage exceeds the jurisdic- 
tional minimum, and that the circum- 
stance that plaintiff claimed dam- 
ages to an amount below the juris- 
diction, in addition to the relief 
sought, will not prevent the appeal. 
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here taat when the object of the suit is not to obtain 
a money judgment, but other relief, the amount in- 
volved is determined by the value in money of the 
relief to plaintiff or the loss to defendant should 
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[$§ 165-166 — 


[§ 166] v. Mandamus and Prohibition. Manda- 
mus proceedings are held to come within the opera- 
tion of the statutes imposing pecuniary limitations 
upon appellate jurisdiction, as where, to confer such 


the relief be granted, or vice versa, should the re- | jurisdiction, there must be a fixed amount involved 


lief be denied.®? 


at law.°4 


92° Six ps Cratt, 124, Ut Senat0n (S 
SCt 509, 31 L. ed. 449; Washington 
Market Co. v. Hoffman, 101 U. S. 
112, 25 L. ed. 782; Atchison County, 


eve; Joint “Dist.2"No..--70" “v5 School 
Distr No. 211,54 60) 4 Kan. 1295,0 .56 
P 479 (holding that, in an action 


to enjoin the transfer of territory 
and to attach it to a joint school dis- 
trict, the amount in controversy is 
the amount arising from an author- 
ized levy of taxes on the real estate 
for school purposes); Hull v. John- 
son, 10 Kan. A. 565, 638 P 455; Gast 
Bank Note, etc, Co. v. Fennimore 
Assoc., 147) Mo. 557, 49 SW 511; Mc- 
Claugherty v. Rumburg, 71 W. Va. 
98, 76 SE 137; Centre Star Min. Co. v. 
Rossland-Kootenay Min. Co., 11 B. C. 
509, 1 WestLR 313, 336. 

{a] Ina suit for an injunction to 
prevent injury to plaintiff’s property, 
it is not the value of the property 
which fixes the jurisdiction of the 
appellate court, but the probable 
damage thereto if the pending or 
threatened wrong is not restrained, 
or the damages resulting to defen- 
dant if the restraining order is im- 
providently issued. Gast Bank Note, 
ete., Co. v. Fennimore Assoc., 147 
Mo. 557, 49 SW 511. 

{b] Suit by third person to en+ 
join execution sale see Francisco v. 
Gauthier, 35 La. Ann. 393 (holding 
that appellate jurisdiction of a suit 
by injunction, when the restraining 
writ is obtained by the judgment 
debtor who is the owner of the prop- 
erty seized, is tested by the amount 
of the judgment enjoined, but that 
it is otherwise when a third person 
obtains a writ to prevent the sale of 
his property under a fieri facias is- 
sued upon a judgment against an- 
other). 

93. Freundschaft Lodge No. 72 
D. O. H. v. Alchenburger, 235 Ill. 438, 
85 NE 653; Chalcraft v. Louisville, 
etesuh. Co:.o113) TM S6rPecksv. i rter- 
rington, 104 Ill. 88; Richards v. Peo, 
100 Ill. 423 (decree enjoining obstruc- 
tion of highway); Cincinnati, etc., 
Packet Co. v. Malone, 92 SW 306, 29 
KyL 44 (holding that the court of 
appeals has jurisdiction of an appeal 
from a judgment refusing to enjoin 
the collection of a judgment and to 
vacate it, although the amount is less 
than two hundred dollars); Shackel- 
ford v. Phillips, 112 Ky. 563, 66 SW 
419, 68 SW 441, 24 KyL 154 (holding 
that, as a judgment restraining the 
collection of a fee bill is not a judg- 
ment for the recovery of money or 
property, an appeal lies therefrom, 
although the value in controversy is 
less than two hundred dollars); Fran- 
cisco v. Gauthier, 35 La. Ann. 393; 
McDonough v. Le Roy, 1 Rob. (La.) 
173: Harvey v. Elkins, 65 W. Va. 305, 
64 SE 247 (holding that an appeal 
from a decree refusing to dissolve 
and perpetuate an injunction affect- 
ing the use and enjoyment of real 
property will be entertained notwith- 
standing the value of the property 
may be less than the jurisdictional 
amount prescribed by statute, the 
question not being a pecuniary one). 
See also Geyer v. Douglass, 85 Iowa 
93, 52 NW 111 (statute not applicable 
to action to set aside decree enjoin- 


But where the right to appeal is 
not restricted in any eases except those for the re- 
covery of a debt, damages, or property, or in which 
the question is a pecuniary one, a decree granting 
an injunction is appealable in other cases without 
regard to the amount in controversy.°* 
is true, of course, where the limitation as to juris- 
dictional amount in terms applies only in actions 


The same 


or the subject matter must be of that value as esti- 
mated in money;®* and prohibition is likewise 
brought within the operation of such statute.°® On 
the other hand, 
judgment for mandamus is not a judgment for the 
recovery of money or personal property, and, under 
a statute imposing pecuniary limitations only, ap- 
pellate jurisdiction in mandamus does not depend 


however, it has been held that a 


upon the amount in controversy." 


ing maintenance of liquor nuisance); 
40-Acre Spring Live Stock Co. v. 
West Texas Bank, etc., Co., (Tex. Civ. 
A.) 118 SW 790; Texas, etc., R. Co. v. 
Butler, 52 Tex. Civ. A. 323, 114 SW 
671 [aff 102 Tex. 322, 116 SW 360]. 
94. Trumbull v. Jefferson County, 
37 Wash. 604, 79 P 1105 (holding 
that, since an action to enjoin a sale 
of real property under a tax judg- 
ment is an action of equitable cogni- 
zance, the jurisdict#on of the supreme 
court on appeal does not depend on 


the amount in controversy). See 
supra § 139. 
95. U. S.—uU. S. v. Seymour, 153 


U..-S, 353, 14 SCt 871, 38 L. ed. 742; 
Columbian Ins. Co. v. Wheelright, 7 
Wheat. 534, 5 L. ed. 516. 
Colo.—Yellow Jacket Irr. Dist. v. 
a one las 2L« COLO IAS 45655, 022k 
Iowa.—Eden Dist. Tp. v. Temple- 
ton, 72 Iowa 687, 34 NW 472 (holding 
that the supreme court has jurisdic- 
tion of an appeal in a case of man- 
damus to compel a board of school 
directors to act upon a proposed 
change of boundaries, without a cer- 
tificate of the trial judge, if it does 
not appear from the pleadings that 
the amount involved does not exceed 
one hundred dollars). 
Kan.—Lowe v. Finney County, 52 
P 95 (mandamus to compel county 
commissioners to vacate order estab- 
lishing a highway across plaintiff's 
land); Linn v. Krumm, 52 P 80 (man- 
damus to compel road overseer to 
remove obstructions from an alley). 
La.—State v. Dodson, 121 La. 357, 
46 S 354 (mandamus to compel mayor 
and board of aldermen to fix salary 
of marshal, the amount in dispute be- 
ing less than two thousand dollars); 
State v. Henderson, 117 La. 209, 41 S 
496 (mandamus to compel payment 
of commissions on fines collected to 
the district attorney); State v. Cal- 
casieu Parish Police Jury, 109 La. 
266, 33 S 308; State v. Shakespeare, 
41 La. Ann. 156, 60 S 592; Police Jury 
v. Hubbs, 38 La. Ann. 149 (holding 
that the supreme court had no juris- 
diction over suit by mandamus to 
compel a clerk of a district court to 
give access to an employee of the 
police jury in his office for the pur- 
pose of transcribing mutilated ar- 
chives, where the petition contained 
no money demand, and the record 
failed to disclose any pecuniary in- 
terest exceeding the jurisdictional 
amount on appeal in any of the 
parties to the suit); State v. Miscar, 
34 La. Ann. 834 (proceeding to com- 
pel removal of archives from one 


place to another); State v. Judge 
aa Judicial Dist. Ct., 20 La. Ann. 
Tex.—Knight v. Armstrong, (Civ. 
A.) 162 SW 448. 
Wash.—State v. Coon, 40 Wash. 


682, 82 P 993; State v. Cole, 40 Wash. 
474, 82 P 749; and other cases infra 
this note. 

Wis.—State v. Kellogg, 97 Wis. 532, 
73 NW 22. 

[a] Appeal from judgment award- 
ing costs.—But an appeal, by the re- 
lator in a mandamus proceeding, 
from that part only of the judgment 
in his favor which awards costs, on 


the ground that they are inadequate, 
is not permissible, as the appeal in- 
volves nothing but costs, and no 
amount exclusive thereof. State v. 
Kellogg, 97 Wis. 532, 73 NW 22. See 
also infra § 205. 

[b] Mandamus to compel allow- 
ance of appeal from justice’s judg- 
ment.—Knight v. Armstrong, (Tex. 
Civ. A.) 162 SW 448. ‘ 

[c] Limitation in civil actions at 
law.—(1)Mandamus proceedings are 
within a constitutional or statutory 
provision prescribing a jurisdictional 
amount in civil actions at law for 
the recovery of money. State v. 
Coon, 40 Wash..682, 82 P 993 (hold- 
ing, that, under Const. art 4 § 4, pro- 
viding that the appellate jurisdiction 
of the supreme court shall not ex- 
tend to civil actions at law for the 
recovery of money when the original 
amount in controversy does not ex- 
ceed two hundred dollars, the su- 
preme court is without jurisdiction 
to entertain an appeal from a judg- 
ment awarding a writ of mandamus 
compelling city officials to issue a 
warrant for less than two hundred 
dollars, although the mandamus pro- 
ceedings are based on a judgment for 
costs awarded by the supreme court, 
and involve the legal question as to 
whether the city should pay the 
costs); State v. Cole, 40 Wash. 474, 
82 P 749 (holding that the supreme 
court will not entertain an appeal 
from a judgment denying a writ of 
mandamus to compel a justice to 
grant a change of venue, where the 
amount involved in the action is less 
than two hundred dollars); State v. 
Kings County Super. Ct., 24 Wash. 
605, 64 P 778; State v. Spokane Coun- 
ty Super. Ct., 21 Wash. 108, 57 P 352: 
(2) State v. Cole, supra, which is 
followed in State v. Coon, supra, ex- 
pressly overrules the decision to the 
contrary (that mandamus was not a 
civil action at law for the recovery 
of money within the meaning of the 
constitutional provision) in State v. 
Daggett, 28 Wash. 1, 68 P 340. And 
it also in effect overrules a number 
of other cases which are cited in so 
far as they may be considered as au- 
thority for entertaining such appeal. 
(3) Comparealso Spokane v.-Smith, 37 
Wash. 583, 79 P 1125 (holding that 
an order of a superior court of a 
county requiring the corporation 
counsel of a city to approve a cost 
bill, which was in effect a writ of 
mandate, was appealable irrespective © 
of the amount involved). 

96. Smith v. Whitney, 116 U. S. 
167, 6 SCt 570, 29 L. ed. 601; State v. 
Knight, 1 Mart. N. S. (La.) 700. 

[a] General supervisory control 
by supreme court.—But, under the 
general supervisory control of the 
supreme court of the state over in- 
ferior courts given by an article of 
the constitution, it was held that the 
supreme court had such supervisory 
control without regard to the amount 
in controversy. State v. Judge, 39 
La. Ann. 994, 3 § 91. 

97. Stone v. Craft, 108 Ky. 20, 55 
SW_701, 21 Kyl 1515; Price v. Smith, 
93 Va. 14, 24 Sl 474. And see State 
v. Corum, 123 Tenn. 394, 131 SW 861. 
See also supra § 143. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 167-169] 


[§ 167] w. Appointment of Receiver. Even 
though an appeal may not lie directly from an order 
appointing a receiver,°® an appeal from an order 
appointing a receiver and staying proceedings 
against an insolvent corporation has been held to be 
appealable by a creditor whose claim is of suffi- 
cient amount, as such order affects the ecreditor’s 
claim, and is not merely for the distribution of a 
fund or for the appointment of a receiver.2® In 
Kentucky an appeal les from a judgment placing 
a railroad in the hands of a receiver without regard 
to the amount in controversy. 

[§ 168] x. Taxes and Revenue. An action -in- 
volving tax levies involves matter susceptible of a 
money value, so as to come within the statutes.2 In 
some jurisdictions, where the contest turns merely 
on the application of an ordinance or statute impos- 
ing a tax, or upon individual liability to pay it, 
the right to appeal will depend upon the matter in 
controversy,’ unless a constitutional question is in- 
volved, upon which alone the court may have juris- 
diction.t In some jurisdictions, however, cases in- 
volving revenue and tax laws are expressly excepted 
from the provision limiting appellate jurisdiction.® 

[§ 169] 3. Exceptions: Jurisdiction Irrespective 

98. See infra § 412. 

99. In re Moss Cigar Co., 50 Ia. 
Ann. 789, 23 S 544. See infra § 245. 

1. Nashville, ete, R. Co. v. Mat- 


tingly, 101 Ky. 219, 40 SW 673, 19 [e] 
Kyl 3738, 374. 


issue in law 
supreme court 


2. Joint Dist. No. 70, ete. v. Jef-| appeal lies to the supreme court ir- 
ferson County School Dist. No. 11,|respective of the amount, : 
9 Kan. A. 883, 57 P 1060; Cohen y.| state officer is a party to the suit. 


Walford, 111 Va. 812, 70 SEH 850. 
8. Rocheblave Market Co. v. New 
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might appeal to the 
irrespective of the 

amount involved. Hovey v. Crane, 10 

Pick. (Mass.) 440. 

tate officer a party.—(1) In 

Missouri, under Const. art 6 § 12, an 


State v. Henning, 110 Mo. 82, 19 SW 
494; State v. Spencer, 91 Mo. 206, 3 
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of Amount in Controversy*’—a. In General. Ordi- 
narily, statutes making the right of appeal depend 
upon the amount in controversy except from their 
operation, either expressly or by implication, certain 
classes of cases in which appeals will lie without 
regard to the magnitude of the interests involved. 
In some jurisdictions, as we have seen, the statutes 
limiting the right of appeal or other review to cases 
in which not Jess than a certain amount is in con- 
troversy apply only to cases involving the recovery 
of a money judgment or a subject matter of pecun- 
iary value,’ and appeal or error will lie irrespective 
of amount or value where the case is not one for 
the recovery of money or in which the subject mat- 
ter involved can be measured in money.? We have 
also seen that in some states the statutory limita- 
tion is restricted to actions at law, and suits of 
equitable cognizance are appealable irrespective of 
amount.® In addition to this, the statutes very gen- 
erally make express exceptions, and allow an appeal 
irrespective of the amount in controversy, in certain 
cases, as where a constitutional question is involved; 
or the title to land or a freehold, the validity of a 
statute or ordinance, a franchise, ete.1° Where the 
constitution prescribes the exceptions in limiting 
ceding words, “any fee of office,” etc. 
and include only those rights speci- 
fied and other like matters or things. 
In re Marois, 15 Moore P. C. 189, 15 
Reprint 465 (construing Canadian 
statute); Raphael v. Maclaren, 27> 
Can. /S:), ©. 319). luarivaérey va. cbhredé 
Rivers School Comrs., 23 Can. S. 
C. 723; Dominion Salvage, ete., Co. v. 


Brown, 20 Can. S. C. 203; Wineberg 
v. Hampson, 19 Can. S. C. 369; Ver- 


where a 


Orleans, 110 La. 529, 34 S 665; Pratt 
v. Holmes, 438 La. Ann. 1016, 10 8S 
198; Police Jury v. Villaviabo, 12 
La. Ann. 788; Albert v. Brewer, 9 La. 
Ann. 64; Cohen v. Walford, 111 Va. 
812, 70 SE 850; Neal v. Com., 21 
Gratt. (62 Va.) 511; Whyte Packing 
Co. v. Pringle, 42 Can. S. C. 691; Mon- 
treal v. Land, ete., Co., 34 Can. S. C. 
270; Bell Tel. Co. v. Quebec, 20 Can. 
S. C. 280; Sherbrooke Corp. v. Mc- 
Manamy, 18 Can. S. C. 594; Goodwin 
% Ottawa, 12 Ont. L. 603, 8 OntWR 
41. 

[a] Whether or not an act impos- 
ing a tax has been repealed is not a 
question which will confer jurisdic- 
tion in an action for the collection of 
the tax, but the amount in contro- 
versy is the test. Washington, etc., 
R. Co. v. District of Columbia, 146 
WIS: 22a Se CE C48 Cet vedy95ds 

4. Favrot v. Baton Rouge, 38 La. 
Ann. 230 (to the effect that legality 
or constitutionality of the tax must 
be in contestation, or the jurisdiction 
of the supreme court will depend 
upon the amount in controversy). 
Where the whole issue is as to the 
validity of the assessment, the 
amount in controversy must control 
the right to appeal. State v. Record- 
er of Mortg., 41 La. Ann. 533, 6S 
819. See also Rocheblave Market Co. 
v. New Orleans, 110 La. 529, 34 S 665. 

5. See infra § 176. 

6. See also Courts [11 Cye 801 et 
seq, 843 et seq]. 

7. See supra § 143 et seq. 

8. See supra § 143 et seq, 
eases there cited. 

9. See supra § 139. 

10. See statutes and constitution- 
al provisions; and Courts [11 Cye 891 
et seq, 843 et seq]. See also infra 
§ 170 et seq. 1 

fa] Claim payable out of public 
treasury.—An appeal lies in Ken- 
tucky from an order refusing to al- 
low the claim of an officer, payable 
out of the public treasury, without 
reference to the amount. Ex p. 
Jones, 13 KyL 138. 

[b] Issue in law..—In Massachu- 
setts, a party aggrieved by the judg- 
ment of the common pleas on any 


and 


SW 410; State v. Dillon, 90 Mo. 229, 
2 SW 417; State v. Board of Health, 
90 Mo. 169, 2 SW 291; State v. Hor- 
ner, 10 Mo. A. 307 [rev on other 
grounds 86 Mo. 71]. (2) Under this 
provision an appeal does not lie to 
the supreme court on a constable’s 
bond against the principal and sure- 
ties for failure on the part of the 
officer to execute a writ of restitu- 
tion, a state officer not being a party. 
State v. Henning, supra. i 

{d1] Cases touching patent rights. 
—Under U. Rev. St. § 699, the 
federal supreme court has appellate 
jurisdiction in any case touching pat- 


ent rights without regard to the 
amount in controversy. St. Paul 
Plow Works v. Starling, 127 U. S. 


3165 8 7SCt 13275382) by ed. 32548 

{e] Legitimacy of child see HEzi- 
dore v. Cureau, 113 La. 839, 37 S 773 
(judgment as to legitimacy of child 
appealable in succession jproceed- 
ings). 

[f] Canada; rights in future.— 
(1) In Canada an appeal lies to the 
supreme court from the province of 
Quebec, although the matter in con- 
troversy is less than the sum of 
value of two thousand dollars, “if 
the matter in controversy involves 
the ouestion of or relates to any fee 
of office, duty, rent, revenue, sum of 
money payable to His Majesty, or to 
any title to lands or tenements, an- 
nual rents and other matters or 
things where rights in future might 
be bound.” Can. Rev. St. [1906] ¢ 
139 §§ 387, 46. (2) And an appeal 
lies from the court of appeal of On- 
tario, although the matter in contro- 
versy does not exceed the sum or 
value of one thousand dollars, exclu- 
sive of costs, if “the matter in ques- 
tion relates to the taking of an an- 
nual or other rent, customary or 
other duty or fee, or a like demand 
of a general or public nature affect- 
ing future rights.” Can. Rev. St. 
[1906] c 189 § 48. And there is a 
like provision as to appeals from 
other courts to the supreme court. 
See Can. Rev. St. [1906] § 49. (3) 
The words ‘where rights in future 
may be bound” govern all the pre- 


chéres County v. Varennes, 19 Can. 
S. C. 365; Gilbert v. Gilman, 16 Can: 
S. C. 189. (4) Where it is claimed 
in support of an appeal that rights in 
future are involved, they must not 
be merely personal rights such as the 
right to future payments of an an- 
nuity or of alimony. Winteler v. 
Dayidson, 34 Can. S. C. 274: La 
Banque du Peuple v. Trottier, 28 Can. 
S.C. 422; O’Dell v. Gregory, 24 Can. 
S. C. 661; Gilbert v. Gilman, supra. 
(5) “Annual rents” in such statute 
mean ground rents, and not an an-. 
nuity or any other like charge or 
obligation. Rodier v. Lapierre, 21 
Can. S. C. 69. (6) Future rights were 
held to be affected within the mean- 
ing of such provisions in the follow- 
ing cases: Rouleau v. Pouliot, 36. 
Can. S. C. 26 (action for damages for 
infringement of toll bridge privi- 
lege); McGoey v. Leamy, 27 Can. S. 
C. 193 (action relating to boundary 
between contiguous lands); Steven- 
son v. Montreal, 27 Can. S. C. 187 
(action to set aside assessments for 
widening street); Chamberland vy. 
Fortier, 23 Can. S. C. 371 [dist Wine- 
berg v. Hampson, 19 Can. S. C. 369] 
(action negatoria servitutis by which 
appellant sought to have the servi- 
tude of a right of way claimed by de- 
fendant declared nonexistent, and 
claimed damages); Galarneau v. Guil- 
bault, 16 Can. S. C. 579 (infringement 
of exclusive privilege to maintain 
toll bridge or ferry); Les Ecclesias- 
tiques, etc. v. Montreal, 16 Can. S. C. 
899 (action to recover amount of spe- 
cial assessment for a drain along the 
property of defendants); Reburn v. 
Ste. Anne La Corp., ete, 15 Can. S. 
C. 92 (charge on appellant’s land for 
improvement of road). (7) Future 
rights were held not to be involved or 
affected within the meaning of such 
provisions in the following cases: La 
Compagnie D’Aquedue, ete. v. Ver- 
rette, 42 Can. S. C. 156 (action for a 
declaration of plaintiff's exclusive 
right under a municipal franchise to 
construct and operate waterworks, for 
an injunction against defendants con- 
structing and operating a rival sys- 
tem of waterworks, and order for the 
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appellate jurisdiction to cases involving a certain 
amount, other exceptions cannot be added by stat- 
ute.t? 

[$ 170] b. Application of Exceptions in General. 
Where the provision making the right to appeal de- 
pend upon the amount involved is subject to excep- 
tions in particular cases or upon particular cireum- 
stances prescribed, the case must fall clearly within 
the exception, or the right to review will be deter- 
mined by the amount involved.’? If the amount in- 
volved in the controversy is less than that which 
gives the appellate court a general jurisdiction, and 
the jurisdiction therefore depends upon the presence 
of a particular question—as the constitutionality of 
a statute or the jurisdiction of the lower court—its 
review of the cause must, as a rule, be confined to 
these particular questions, and others cannot be con- 
sidered or decided.1* But where a case is properly 
before an appellate court on a-.principal demand, 
with an incidental demand attached to it by the ap- 
pellee, both of which demands were decided by the 
lower court, and are included in the same judg- 
ment and are incapable of separation, the court will 
consider the entire cause, although the incidental 
matter is of a value less than sufficient to confer 
jurisdiction by itself.1* And where a case involves 
a question bringing it within the jurisdiction of the 
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i ae 
[§§ 169-172 
appellate court, jurisdiction may be retained, after 
deciding such question, so as to give appellants com- 
plete relief, although their several claims may be 
for less than the jurisdictional amount.1® 

Abandonment of question. Where a motion to 
quash or dismiss an appeal has been denied on the 
ground that a question is involved which brings the 
case within an exception to the requirement of a. 
certain amount in controversy, the subsequent aban- 
donment of such question cannot affect the juris- 
diction to entertain the appeal.t® 

[§ 171] c¢. Subject Matter of Exception Must 
Be Directly in Issue. If in a’controversy of a par- 
ticular character appellate proceedings are permit-. 
ted without restriction as to the amount involved, 
the case in hand must be of the character prescribed, 
or else the amount involved must be sufficient to 
confer appellate jurisdiction. The right or title is 
the subject matter of the exception, and must be di- 
rectly in issue.*? 

[§ 172] d. Questions of Law Certified.1* In many 
jurisdictions appellate jurisdiction exists irrespec- 
tive of the amount in controversy where the case is 
certified by the lower to the appellate court as in- 
volving important questions of law, or as involv- 
ing other questions bringing the case within a stat- 


removal of water pipes laid by them, 
and for damages—Girouard and Id- 
ington, JJ., dissenting); Lapointe v. 
Montreal Police Benov., etc., Soc., 35 
Can. S. C. 5 (action for installment of 
life pension); Winteler v. Davidson, 
34 Can. S. 274 (payment of an- 
nuity or alimony); Fréchette v. Sim- 
moneau, 31 Can. S. C. 12, 20 CanLT 
OccNotes 433; Talbot v. Guilmartin, 
30 Can. S. C. 482 (action by wife for 
separation and demanding that hus- 
band deliver up her property); Wa- 
ters v. Manigault, 30 Can. S. C. 304 
(proceedings to restrain owner of land 
from constructing ditch under stat- 
ute to prevent injury to adjoining 
property); La Banque du Peuple v. 
Trottier, supra (action for monthly 
payments of pension granted by 
bank to former cashier); Macdon- 
ald v. Galivan, 28 Can. S.C. 258 
(action to have defendant declared 
the father of a minor child and con- 
demned to pay for its support); 
Raphael v. Maclaren, 27 Can. S.C. 319 


(payment of installments under will); 


O’Dell v. Gregory, 24 Can. S. C. 661 
(right of married woman to an an- 
nuity provided by her marriage con- 
tract in case she should become a 
widow); Lariviére v. Three River 
School Comrs., 23 Can. S.C. 723 
¢action by schoolmistress for fees 
alleged to be due her); Rodier v. La- 
pierre, 21 Can. S. C. 69 (payment of 
monthly allowance under will); Du- 
bois v. Ste. Rose Corp., 21 Can. S. C. 
65 (obligation to keep road in repair 
under municipal by-law); Bell Tel. 
Co. v. Quebec, 20 Can. S. C.. 230 (ac- 
tion to annul by-law of municipal 
corporation imposing annual tax on 
telephone and gas companies); Do- 
minion Salvage, etce., R. Co. v. Brown, 
20 Can. S. C. 203 (liability for calls 
on shares of capital stock of corpo- 
ration); Wineberg v. Hampson, 19 
Can. S. C. 369 (servitude; prior to 
amendment of statute in 1893); Ver- 
cheres County v. Varennes, 19 Can. 
S. GC. 365 (question as to who were 
liable for the rebuilding and main- 
tenance of a certain bridge); Gilbert 
v. Gilman, 16 Can. S. C. 189 (action 
for balance of certain money pay- 
ments payable annually). (8) To 
give the supreme court jurisdiction 
of an appeal on the ground that the 
case relates to a fee of office where 
rights in future may be bound, the 
matter relating to a fee of office 
where the rights in future may be 
bound must be the matter really in 


controversy in the suit in which the 
appeal is sought, and not something 
collateral thereto; and therefore the 
statute does not give jurisdiction in 
a case in which the action was 
brought to recover penalties for brib- 
ery under the Election Law, even as- 
suming that the effect of the, judg- 
ment may be to disqualify the ap- 
pellant from holding office in the fu- 


ture. Chagnon y. Normand, 16 Can. 
S*C/661- 
{g] Canada; matters of public in- 


terest or important questions of law 
involved.—(1) In Canada, in matters 
of public interest or where important 
questions of law are involved special 
leave to appeal may be granted irre- 
spective of the amount in contro- 
versy. Lake Erie, ete, R. Co. v. 
Marsh; 35 °Can. uSi-Cs'897.2"'(2) Case 
not one of public interest, nor rais- 
ing important questions of law with- 
in the exception see Whyte Packing 
Co. v. Pringle, 42 Can.-S. C. 691. 
11. Neal v.- Cony," 21 'Gratti * 62 
S.—Cameron v. U. 146 


Va.) 511. 
RAS S:3 
U. S. 533, 13 SCt 184, 36 L. ed. 1077; 


Cogswell v. Fordyce, 128 U.S: 391, 
9 SCt 112, 32 L. ed. 484. 
Colo.—Londoner vy. Peo., 15 Colo. 


TAG 2D Es. 
Kan.—Finnup v. Garfield Tp., 7 
Kan. A. 815, 53 P 377; Heraughty v. 
Grant, 6° Kan? A.'"923.'50° =P? 5063 
oe v. Daniels, 5 Kan. A. 505, 47 
Va.—Neal v. Com., 21 Gratt.: (62 
Va.) 511. 

Can.—Gilbert v. Gilman, 16 Can. 
SeCr139: 

See Colliery Engineer Co. v. Amer- 
ican Car, etc., Co., 157 Ind. 111, 60 NE 
941; Brown v. Graham, 28 Ind. A. 59, 
60 NE 953; Marshall County v. Riv- 
ers, 88 Miss. 45, 40 S 1007. 

And see other cases more specifi- 
cally cited in the following sections. 

13. Mississippi Mills v. Cohn, 150 
Wy Si202,e14 SCte75, 87 eLysed! 10525 
Ambler v. Eppinger, 137 U. S. 480, 
1D SCH 173,34 Li. ed. 76539 Kavrot 
v. Baton Rouge, 38 La. Ann. 230; 
Hinds v. Sells, 63 Oh. St. 328, 58 NE 
800. 

{a], Jurisdiction of entire cause.— 
But it is held that, if the supreme 
court acquires jurisdiction on the 
ground that the validity of a statute 
is involved, it will assume jurisdic- 
tion of the entire cause notwith- 
standing, by reason of the amount 
involved, an inferior appellate court 


would have been the proper appellate 

tribunal in the absence of the ques- 

tion of the validity of the statute. 

Benson vy. Christian, 129 Ind. 535, 29 

NE 26. 

14. De Lesdernier v. De Lesder- 

nier, 45 La. Ann. 1364, 14 S 191. 

15. Barfield v. Gleason, Tt Keys 

491, 63 SW 964, 23 KyL 128. 

16. L’Association Pharmaceutique 

vi Liverndisw 3) -Cani) Ss Cia: 

U. S.--Street v. Ferry, 119 U. 

S. 385, 7 SCt 231, 30 L. ed. 439 (hold- 

ing that, under an act exempting 

causes involving the validity of pat- 
ents and copyrights from the rule 
restricting the right to appeal to the 
supreme court of the United States 
to matters exceeding a _ certain 
value, patents for land are not in- 
tended, but only patents for inven- 
tions and discoveries). 

Cal.—Hesperia Land, ete. Co. v. 

Gardner, 4 Cal. A. 357, 88 P 286. 
Colo.—Spangler v. Green, 21 Colo. 

505, 42 P 674, 52 AmSR 259. 

Soe aT cate v. Seeley, 14 Conn. 
Ill.—Richards v. Peo., 100 Ill. 423. 
Ky.—Cook vy. Rockhouse Realty Co., 

159 Ky. 710, 169 SW 480; Adkins v. 

Williams, 78 SW 870, eas bee 1768; 

Turner v. Pash, 17 Sw 8 
Mo.—Springfield, etc., o%. Conmyy: 

Schweitzer, 246 Mo. 122, 151 SW 

128; Moore v. Stemmons, 192 Mo. 46, 

90 SW 434; Lawson v. Hammond, 191 

Mo. 522, 90 SW 431. 

N. Y.—Wheeler v. Scofield, 67 N. Y. 
are McMillen v. Cronin, 57 HowPr 


Va.—Cash v. Humphreys, 98 Va. 
477, 36 SE 517; Florance v. Morien, 
98 Va. 26, 34 SE 890; Clark v. Brown, 
8 Gratt. (49 Va.) 549: mires Vv. 
Young, 5 Munf. (19 Va.) 276. 

W. Va.—Deaton v. Mitchell, 45 W. 
Va. 670, 31 SE 968; Faulconer_ v. 
Stinson, 44 W. Va. 546, 29 SE 101; 
Greathouse v. Sapp, 26 'W. Va. 87. 

Can.—Frechette v. Simmoneau, 31 
Can. S. C. 12; Lariviére v. Three 
Rivers School Comrs., 23 Can. S. C. 
723; Dubois v. Ste. Rose Corp., 2i 
Can. S. C. 65; Sherbrooke v. McMan- 
amy, 18 Can. S. C. 594; Chagnon v. 
Normand, 16 Can. S.-C. 661; Gilbert 
v. Gilman, 16 Can. S. C. 189. See 
County v. Varennes, 19 Can. S. C. 365. 

For application of rule to particu-- 
oe exceptions see the following sec- 
ions. 

18. See also Courts [11 Cyc 801 
et seq, 921]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


me? + 


utory exception.1® Under such provisions, if the 
amount in controversy is not sufficient to confer ap- 
pellate jurisdiction, the jurisdiction must rest upon 
the certificate, and if that is wanting, or is made in 
an improper case, the proceedings in review must 
be dismissed.?° 

[§ 173] e. Question as to Authority Exercised 
under the United States. The exception of cases 
in which is drawn in question an authority exer- 
cised under. the United States, in the act of con- 
gress restricting the right of appeal to the supreme 
court of the United States by the amount in contro- 
versy,*? refers to an authority exercised or claimed 
in favor of one of the parties to the cause, the 
validity of which is put in issue on the trial of the 
case.2? 

[§ 174] f. Deprivation of Right, Privilege, or 
Immunity Secured by Constitution of the United 
States, or of Right or Privilege of Citizen of United 
States. And an action upon a bond given to super- 
sede a judgment or decree of a United States court 
is not an action brought on account of the depriva- 
tion of any right, privilege, or immunity secured by 
the constitution of the United States, or of any 


19. Ill—Aultman vy. Jackson, 221 
Tll. 249, 77 NE 454 [dism app 122 Ill. 
A. 639]; Crittenden v. Crittenden, 138 
Ill. 511, 28 NE 747; Moore v. Wil- 


liams, 132 Ill. 591, 24 NE 617; Moore; NW 226; 
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Wash.—Moskeland v. Stephens, 18 
Wash. 693, 50 P 933. 
Wis.—Blonde ve 
Shore Lumber Co., 103 Wis. 284, 79 
Troy Carriage Co. v. Bo- 
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right or privilege of a citizen of the United States, 
within the meaning of the act of congress relating 
to the jurisdiction of the supreme court of the 


' United States,2* so as to confer appellate jurisdic- 


tion upon such court without regard to the sum or 
value in dispute.*4 

[§ 175] g. Constitutional Question Involved. 
The fact that a constitutional question is involved 
gives the appellate court no jurisdiction where less 
than the jurisdictional amount prescribed by the 
constitution or statute is involved unless there is an 
exception of such a case in the constitution or 
statute.2°> Generally, however, by constitutional or 
statutory provision, where a case involves a consti- 
tutional question, an appeal will lie regardless of 
the amount in controversy.?® But jurisdiction of 
an appeal will not be assumed because of a mere 
allegation that a constitutional question is involved. 
The court will examine and determine for itself 
whether such claim is well founded;*" and, in order 
for jurisdiction to attach, it must affirmatively ap- 
pear that a fairly debatable constitutional ques- 
tion 28 was and is necessarily involved,?® and was 


218 Mo. 566, 117 SW 722; Logan vy. 

Field, 192 Mo. 54, 90 SW 127. 
Pa.—In re Chartiers Creek Bridge, 

235 Pa. 365, 84 A 351. : 
W. Va.—Underwood Typewriter 


Menominee Bay 


v. Sweeney, 128 Ill. 204, 21 NE 205; 
Pulsifer v. Clauson, 100 Ill. 557; La- 
mar Ins. Co. v. Gulick, 96 Ill. 619; 
Preston v. Gahl, 94 Ill. 586. 

Iowa.—Wilcox v. Chizum, 78 Iowa 
109... 42 NW .6363 Hutchinson |v: 
Hutchinson, 73 Iowa 763, 34 NW 795; 
Sperry v. Kretchmer, 19 NW 807; 
Uplinger v. Kettering, 43 Iowa 483; 
Rivers v. Cole, 38 Iowa 677; Har- 
rington v. Pierce, 38 Iowa 260. 

Kan.—Chicago, ete. R. Co. 
Campbell, 5 Kan. A. 423, 49 P 321. 

N. Y.—Woodward v. Bugsbee, 5 
Thomps. & C. 204, 

Wis.—Field v. Elroy, 99 Wis. 412, 
75 NW 68. ‘ 

See also infra §§ 912 et seq, 949. 

[a] As to right to costs.—Under 
Wis. L. [1895] c 215, as amended, 
which provides that no appeal lies in 
cases involving less than one hun- 
dred dollars exclusive of costs, if a 
judgment for less than one hundred 
dollars, without costs, is rendered in 
plaintiffjs favor, and the only ques- 
tion in controversy is as to whether 
defendant is entitled to costs, he may 
appeal from the judgment to test 
that question, if the trial judge cer- 
tifies the facts and that the case in- 
volves some question of law, specify- 
ing it, of such doubt and difficulty as 
to require the decision of the_su- 
preme court. Field v. Elroy, 99 Wis. 
412, 75 NW 68. 

20. U. S.—Williamsport Nat. Bank 
v. Knapp, 119 U. S. 357, 7 SCt_274, 30 
L. ed. 446; Weeth v. New England 
Morte. Security Co., 106 U. S. 605, 
1 SCt 91, 27 L. ed. 99; Colorado Cent. 
R. Co. v. White, 101 U. S. 98, 25 L. ed. 


60. 

Tll.—Aultman v. Jackson, 221 Il. 
249, 77 NE 454 [dism app 122 Ill. A. 
639]; Gottfred v. Woodruff, 193 Il. 
491, 61 NE 1066 [dism app 96 Ill. A. 
295]; Pick v. Mut. L. Ins. Co., 192 Tll. 
157, 61 NE 455 [dism app 94 Ill. A. 
483]; Seator v. Fay, 188 Ill. 507, 59 
NE 235; Illinois University v.Bruner, 
168 Ill. 49, 48 NE 54; Fitzpatrick v. 
Chicago, ete., R. Co., 139 Tll. 248, 28 
NE 837. 

Towa.—Schultz v. Holbrook, 86 
Towa 569, 53 N’W 285; Giger v. Chi- 
cago, etc., R. Co., 80 Iowa 492, 45 NW 
906; Hakes v. Dott, 54 Iowa 17, 6 NW 


Vv. 


70; Harrington v. Pierce, 38 Iowa 260. 


Kan.—Packard v. Packard, 56 Kan. 
132, 42 P 335; Loomis v. Bass, 48 
Kan. 26, 28 P 1012. 

N. Y.—Peo. v. Willard, 110 N. Y. 
662, 18 NE 353. ‘ 


nell, 102 Wis. 424, 78 NW 752. 

See also infra §§ 912 et seq, 949 et 
seq. 

{a] It must appear of record that 
the certificate was made at the time 
of the trial of the cause. Hakes v. 
Dott, 54 Iowa 17, 6 NW 70. 

[b] A finding of fact must not be 
involved in the questions certified. 
Weeth v. New England Mortg. Secur- 
lty Cor LOGO. SF 605, SCUOL 2 TL: 
ed. 99; Robbins v. Firemen’s Fund 
Ins. 'Co., 20) BE. "Cas. No. 11,8825: 16 
Blatchf. 232; Riddle v. Fletcher, 72 
Iowa 454, 34 NW 290; Mohme v. Liv- 
ingston, 54 Iowa 458, 6 NW 717. 

{c] A certificate which was grant- 
ed in another case does not obviate 
the necessity of filing a certificate 
in the present case. Johnson vy. Mar- 
shall, (lowa) 80 NW 395. 

21. Act March 3, 1885 (23 U. S. 
St. at L. 448). 

22° i@®ameron .v.-iUs S:, 246. US: 
533, 18 SCt 184, 36 L. ed. 1077. See 
also Courts [11-Cyc 927 et seq]. 

[a] Title to territorial office.— 
Defendants, in an action in the na- 
ture of quo warranto, claiming to be 
territorial officers, and basing their 
title upon an election by the people 
of. the territory under and by virtue 
of the territorial statute, exercise no 
authority under the United States, 
and the case does not come within 
the provisions of such act. Peo. v. 
Clayton, 4 Utah 449, 11 P 213. 

[b] Removal of fence pursuant to 
judgment of court.—Authority exer- 
cised by the United States in remov- 
ing a fence, pursuant to a judgment 
of a court, is not within the meaning 
of such act. Cameron vy. U. S., 146 
Ui S. 533, 13: SCt 184, 36) Led: 1077. 

23. U.S. Rev. St. § 699. See also 
Courts [11 Cyc 927 et seq]. 

24. Cogswell v. Fordyce, 128 U. 
S. 391, 9 SCt 112, 32 L. ed. 484. 

25. Colliery Engineer Co. v. Amer- 

ee Car, etc., Co., 157 Ind. 111, 60 NE 
941. 
26. Colo.—Trimble v. Peo. 19 
Colo. 187, 34 P 981, 41 AmSR 236; 
oe v. Carlile, 18 Colo. 461, 33 P 
164. 

Ill.—Masonie Fraternity Temple 
Assoc. v. Chicago, 217 Ill. 58, 75 NE 


439; Brueggemann vy. Alton, 188 fl. 
320, 58 NE 951. 
La.—Moody v. Spotorno, 112 La. 


1008, 36 S 836 (issue as to proper ap- 

portionment of assessment); Rausch 

vy. Barrere, 109 La. 563, 33 S 602. 
Mo.—Wabash R. Co. v. Flannigan, 


oe v. Piggott, 60 W. Va. 532, 55 SE 

Can. — L’Association Pharmaceu- 
tique v. Livernois, 31 Can. S. C. 43. 
See St. Sulpice Montreal, 16 Can. 
S. C. 399 (validity of municipal as- 
sessments). | 

See also Courts [11 Cyc 801 et seq, 
919, 922, 927 et seq]. 

27. I1l.—Masonic Fraternity Tem- 
ple Assoc. v. Chicago, 217 Ill. 58, 75 
NE 439 (holding that an allegation 
in a bill for an injunction that a cer- 
tain ordinance is unreasonable, un- 
just, and oppressive does not raise a 
constitutional question). 

Kan.—Erb v. Morasch, 60 Kan. 251, 
56 P 1338. 

Mo.—Wabash R., Co. v. Flannigan, 
218 Mo. 566, 117 SW 722. 

Pa.—In re Chartiers Creek Bridge, 
235 Pa. 365, 84 A 351. 

Va.—Valley Turnp. Co. vy. Moore, 
100 Va. 702, 42 SE 675. 

[a] Refusal to allow amendment. 
—An assignment of error on a re- 
fusal of the trial court to allow an 
amendment to a bill raising a consti- 
tutional question does not present a 
constitutional question authorizing 
the supreme court to take jurisdic- 
tion of an appeal from an order dis- 
missing the bill. Masonic Fraternity 
Temple Assoc. v. Chicago, 217 Ill. 58, 
75 NE 439. 

[b] Unconstitutional jury.—Where 
a verdict was rendered by nine jur- 
ors, as authorized by an instruction, 
an appeal on the ground that such 
instruction was not authorized by the 
state constitution raises a constitu- 
tional question of which the supreme 
court has jurisdiction. Logan vy. 
Field, 192 Mo. 54, 90 SW 127. 

28. Morris v. Peo., 23 Colo. 465, 
48 P 534 (holding that the question 
must be fairly debatable). 

[a] Question already settled.— 
Jurisdiction of an appeal will not be 
taken on the ground that it involves 
a constitutional question, where such 
question has already been definitely 
settled. Virden v. Allan, 107 Ill. 505; 
In re Boyle’s Retail Liquor License, 
190 Pa. 577, 42 A 1025, 45 LRA 399; 
Western Union Tel. Co. v. Reynolds, 
100 Va. 459, 41 SE 856, 93 AmSR 971; 
Western Union Tel. Co. v. Goddin, 94 
Va. 513, 27 SE 429. And see Western 
Union Tel. Co. v. Powell, 94 Va. 268, 
26 SE 828. 

29. Hurd v. Carlile, 18 Colo. 461, 

Chicago, ete, R. Co. *6 
608. 


Ebersole, 173 Ind. 332, 90 NE 
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decided adversely to the appellant.®° 


been held that where an appeal 
and allowed on*the ground that 


question was involved, and the assignment of error’ 
raising such question has been abandoned, the ap- 


peal will be dismissed.** 
[§ 176] h. Revenue or Tax 


Cases involving revenue and tax 


the pecuniary limitation of appellate jurisdiction 
unless excepted by the constitution or statute ;°? 


but in some jurisdictions they are 


without respect to the amount in dispute.** 
appellate. jurisdiction is extended to cases involving 
a tax, without regard to the amount in controversy, 
the matter involved must be a tax in the strict 
sense of a burden for public use, else the jurisdic- 


tion will depend upon pecuniary 
and generally the legality of the 


And see Wabash R. Co. v. Flannigan, 
218 Mo. 566, 117 SW 722; Reg. v. 
Toronto R. Co., 26 Ont. A. 491 (no 
appeal upon question whether stat- 
ute was applicable). 

_{a] In order to raise a constitu- 
tional question, the party complain- 
ing must point to the particular sec- 
tion of the constitution on which he 
relies, it being insufficient to say in 
general terms that the act com- 
plained of violates the constitution. 
Wabash R. Co. v- Flannigan, 218 Mo. 
566, 117 SW 722. 

[b] The burden is on appellant to 
show that a constitutional question 
is involved where the primary object 
is to enforce collection of an amount 
below jurisdiction. Valley Turnp. 
ee v. Moore, 100 Va. 702, 42 SH 

[c] Other questions decisive of 
controversy.—An appeal does not lie 
on the ground that a constitutional 
question is involved, where the other 
questions determined are decisive of 
the controversy between the parties. 
Madden v. Day, 24 Colo. 418, 51 P 
165; Chicago, ete, R. Co. v. Ebersole, 
173 Ind. 332, 90 NE 608; Board of 
Health v. Pooley, 11 La. Ann. 743. 

[d] The record must be looked to, 
and not the briefs, in determining 
whether a constitutional question is 
involved, so as to authorize an ap- 
peal.. Kirkwood v. Johnson, 148 Mo. 
632, 50 SW 433. 

[el] Must be raised in lower court. 
—In some jurisdictions the record 
must show that the constitutionai 
question was raised in the court be- 
low. Masonic Fraternity Temple 
Assoc: v. Chicago, 217 Tll. 58, 75 NE 
439; State v. Tsni Ho, 37 La. Ann. 50: 
Baldwin v. Fries, 103 Mo. 286, 15 SW 
760. Contra Wabash R. Co. v. Flan- 
nigan, 218 Mo. 566, 117 SW 722. As 
to raising constitutional questions 
for the first time on appeal see infra 


§ 608. 

Hurd v. Carlile, 18 Colo. 461, 
83 P 164. Compare Rausch v. Bar- 
rére, 109 La. 563, 33 S 602 (appel- 
late jurisdiction retained for pur- 
poses of answer, although constitu- 
tional question decided in favor of 
appellant). 

31. In re Chartiers Creek Bridge, 
235 Pa. 365, 84 A 351 (where the 
question was abandoned in the su- 
perior court). 

[al Abandonment after refusal to 
quash appeal.— But in Canada, where 
a motion to quash an appeal has 
been refused, by the supreme court 
on the ground that a decision upon 
a constitutional question is involved, 
the subsequent abandonment of that 
question cannot affect the jurisdic- 
tion of the court to entertain the 
appeal. “The mere fact of a consti- 
tutional question having been raised 
in the pleadings entitled the defend- 
ant to enter his appeal, and that ap- 
peal having been properly brought, 
the whole case on the appeal remains 
at large and within the jurisdiction 
of this court.” L’Association Phar- 
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‘It has also 
has been taken 
a constitutional 


[§ 17] 


Laws Involved. 
laws are within 


made appealable 
If the 
volved.?§ 


considerations,** 
tax must be in- 


ae ge v. Livernois, 31 Can. S.C. 


32. See supra § 168. 

33. Poland v. Carrigan, 20 Cal. 
174; Ayers As sphalt Pav. Co. v. Loew- 
engardt, 109 La. 439, 33 S 553 (juris- 
diction exists over ‘assessments im- 
posed by the government regardless 
of amount); State v. Frank, 42 La. 
Ann. 225, 7S 674 (as to an exception 
relating to all cases in which the 
constitutionality or legality of any 
tax, toll, or impost whatever, or of 
any fine, forfeiture, or penalty, im- 
posed by a municipal: corporation, 
shall be in contestation); Denis v. 
Houston, 38 La. Ann. 39; State v. 
Rebassa, 9 La. Ann. 3053" Charity 
Hospital v. Lammerman, 5 La. Ann. 
380; Thomas v. Lincoln County, 41 
Wash. 150, 83 P18. See also Courts 
[11 Cye 801 et seq]. 


34. Sweeney v. Otis, 37 La. Ann. 
520. See Grimsby Park Co. v. Irv- 
ing, 415 Cani'S:CF 35 


Wharfage dues are not a tax, 
toll, or impost. Sweeney v. Otis, 37 
La. Ann. 520. 

[b] A suit to recover for curbing 
and gutter built under a_ contract 
with a city is not a tax, toll, or im- 
post in the sense of the constitution, 
so as to give appellate jurisdiction 


without regard to the amount in- 
volved. Rooney v. Brown, 21. La. 
Ann. 51 

35. Bush v. Police ?dury,' 39 da. 


Ann. 899, 2 S 790; New Orleans v. 
Schoenhausen, 39 La. Ann. 237, 1 S 
414; Thomas v. Lincoln County, 41 
Wash. 150, 83 P18. But see State v. 
Orlean Parish Ct. of App., 112 La. 
399, 36 S 472 (appeal from judgment 
enforcing license tax not dismissed 
for want of jurisdiction because 
question of liability involved, where 
amount sufficient, although legality 
not in issue). 

[al Relief sought which touches 
nothing but the assessment of prop- 
erty (1) and asks only a reduction 
thereof to a proper valuation does 
not involve “the constitutionality or 
legality of any tax, toll or impost 
whatever, or of any fine, forfeiture 
or penalty imposed by a-municipal 


corporation.” Bush v. Police Jury, 39 
La. Ann. 899, 2 S 790. (2) So, where 
plaintiffs recovered a judgment 


against a county in a suit to recover 
sixty-four dollars and fifty-six cents 
taxes paid on an alleged erroneous 
assessment of a certain section of 
land, which by mistake of the tax- 
ing officers was assessed as contain- 
ing more land than it did in fact con- 
tain, the action did not involve the 
“legality” of a tax or assessment, 
within Const. art 4 § 4, and 2 Bal- 
linger Annot. Codes & St. § 4650, per- 
mitting an appeal to the supreme 
court in cases involving less than 
two hundred dollars, where the cases 
involve the legality of a tax or as- 
sessment. Thomas v. Lincoln Coun- 
ty, 41 Washast50. 83 Pi as: 

[b] "he question of the mode of 
payment is not within the exception. 


ee 
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‘volved.*> And if such jurisdiction is so extended to 
eases for the enforcement of the revenue laws, the 
case must be strictly of such character.*® 

i. Validity or Construction of Statute or 
Ordinance Involved. The fact that it is contended 
that a statute or ordinance is invalid does not confer 
jurisdiction regardless of the amount involved on 
the appeal, when no such exception is provided for.** 
Generally, however, by express exception, a case in- 
volving the validity of a statute or municipal ordi- 
nance, or in some jurisdictions the construction of a 
statute, is appealable, irrespective of ¢he amount in- 
But no appeal will le on this ground 
where the validity or the construction of the statute 
or ordinance is not involved, or where it is not the 
primary subject of the inquiry, but is collateral only 
to the main controversy;** and the mere statement 
of counsel, that a question as to the validity of a 


Stubbs v. McGuire, 32 La. Ann. 817. 

{c] The question of validity of 
the procedure for the collection of 
tax, toll, impost, or fine cannot be 
reviewed unless the sum exceeds the 
jurisdictional amount. 
v. Schoenhausen, 39 La. Ann. 237, 1 
ei 414; Albert v. Brewer, 9 La. Ann. 

36. Mason v. Gamble, 21 How. (U. 
S.) 390, 16 L. ed. 81 (holding that an 
act of congress, authorizing a writ 
of error at the instance of either 
party upon a final judgment in civil 
actions brought by the United States 
for the enforcement of the revenue 
laws, ete., without regard to the sum 
or value in controversy, did not em- 
brace an action against the collector 
for the payment of dues paid under 
protest, but only such cases in which 
the United States are plaintiffs in 
the suit). 

37. Masonic Fraternity ‘Temple 
Assoc. v. Chicago, 217 Tll. 58, 75 NE 
439; Bourne v. Beck, 58 SW 690, 22 
KyL 792; Broadwell v. Com., 98 Ky. 
15, 32 SW 141, 17 Kyl 564; State v. 
Judge Orleans Parish BHighth Dist. 
Ct., 23 La. Ann. 761. 

38. Boehringer v. Yuma County, 
15 Ariz. 546, 140 P 507; Washington 
Tp. v.. Ratts, 54 Ind. A. 229, 101 NH 
842; Eureka City v. Wilson, 15 Utah 
67, 48 P 150, 62 AmSR 904; Eureka 
City v. Wilson, 15, Utah) bewiton ke eek 
19. S€t 317," 4320: 


ed. 603] ‘See also Courts [11 Cyc 
801 et seq 
[a] “Statute” as including “ordi- 


nance.”—(1) It PAR been held that 
Utah Const. art 8 § 9, providing that 
the decision of the district court in 
eases originally brought in a jus- 
tice’s court shall not be final “in 
cases involving the validity or con- 
stitutionality of a statute,” applies in 
the case of city ordinances as well 
as of statutes. Hureka City v. Wil- 
son, 15 Utah 67, 48 P 150, 62 AmSR 
904; Eureka City v. Wilson, 15 Utah 
Don 48 Ps4h fate L735 So s2.kee see 
317,438 Li ed:- 603]. (2), Im Diinois, 
however, the decisions are otherwise. 
Masonic Fraternity Temple Assoc. v. 
Chicago, 247 Valle 58. 7b Nii 439s 
7 ood v. Chicago, 205 Ill. 70, 68 NE 

39. U. S.—Washington, ete, R. 
Co. v. District of Columbia, 146 U. S. 
227, 13 SCt. 64, 36 ms ed. 951; Balti- 
more, etc., R. Co. Hopkins, 130 U. 
S. 210, 9 Sct 503, 33 L. ed. 908. 

Ariz.—Boehringer v. Yuma County, 
15 Ariz. 546, 140 P 507. 

I i 99). Tt S24. 


Ind.—North Manchester v. Oustal, 
132 Ind. 8, 31 NE 450; Washington 
Tp. v. Ratts, 54 Ind. A. 229, 101 NE 
842; Griffee v. Summitville, 10 Ind. 
A. 332, 37 NE 1068. 

Kan.—Standard Oil Co. v. Ange- 
vine, 60 Kan. 167, 55 P 879. 

La.—New Orleans v. Reems, 49 La. 
Ann. 792, 21 S 599; Thibodaux v. Con- 
stantin, 48 La. Ann. 338, 19 S 135; 
Fea ws Broussard, 42 La. Ann. 841, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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statute is involved, will not authorize an appeal 
where it is evident from the record that no such 


question is in issue.*° 
[§ 178] 


Tex.—Mathews Lumber Co. v. Har- 
din, 87 Tex. 639, 30 SW 898. 
Wash.—Sherman v. Eastern, etc., 
Lumber Co., 56 Wash. 69, 105 P 166; 
Doty v. Krutz, 13 Wash. 169, 43 P 17. 
Can.—Bell Tel. Co. v. Quebec, 20 
Can. S. C. 230; Sherbrooke v. McMan- 
amy, 18 Can. S. C.'594. See Verchéres 
enh v. Varennes, 19 Can. S. C. 
[a] Questions not affecting valid- 
ity.—The questions whether an ac- 
tion is properly brought under a 
statute, whether a recovery can be 
had under a statute, and whether 
there is any statute governing the 
action, are not questions affecting 
the validity of a statute, within the 
constitutional restriction as to ap- 


peals. Doty v. Krutz, 13 Wash. 169, 
43 P 17. 
[b] Question involving interpre- 


tation or application.—(1) In some 
jurisdictions, where a question in- 
volves only the interpretation and 
not the constitutional validity of a 
statute, an appeal does not lie as a 
matter of right. Boehringer v. Yuma 
County, 15.) Ariz.~ 546; 140 PB 507; 
Standard Oil Co. v. Angevine, 60 
' Kan. 167, 55 P 879; Mathews Lumber 
Co. v. Hardin, 87 Tex. 639, 30 SW 898. 
(2) A contention that a provision for 
a license tax contained in an act of 
the legislative assembly of the Dis- 
trict of Columbia was repealed, by 
implication, by certain acts of con- 
gress involves no question of legisla- 
tive power, but simply one of judi- 
cial construction. Washington, etc., 
R. Co. v. District of Columbia, 146 
Ua Sez Talss SCk 6436 Le yedic 951: 
See also Jefferson Police Jury v. Vil- 
laviabo, 12 La. Ann. 788. (3) An ex- 
ception refers to the validity of a 
statute, and not to the application of 
the statute to the particular case. 
Cameron v. U. S.,°146. U.S. 533, 13 
SCt 184, 36 L. ed. 1077 \under the 
act of March 3, 1885, stating an ex- 
ception “in which is drawn in ques- 
tion the validity of a treaty or stat- 
ute of or an authority exercised un- 
der the United States’). See also In 
re Craft, 124 U. S. 370, 8 SCt 509, 31 
L. ed. 449; Griffee v. Summitville, 10 
Ind. A. 332, 37 NE 280; State v. Mar- 
shall, 47 La. Ann. 646, 17 S 202; Frere 
v. Morgan City Bank, 46 La. Ann. 
1483, 16 S 458; Pratt v. Holmes, 43 
La. Ann. 1016, 10 S 198; State v. 
Third Justice of Peace, 12 La. Ann. 
789; Second Municipality v. Corning, 
4 la. Ann. 407. (4) Under Const. art 
4 § 4, excepting appellate jurisdic- 
tion in all civil actions for the recoy- 
ery of money, when the amount in 
controversy does not exceed two hun- 
dred dollars, unless the action in- 
volves the “validity of a statute,” 
ete., a judgment for thirty dollars in 
an action for stock killed by a train 
on a logging road is not appealable, 
where the question to be determined 
is whether the logging road is a rail- 
road within the act of 1903 (Laws 
[1903] p 332 ¢ 158), requiring rail- 
roads to fence the right of way, as 
this does not involve the validity of 
the statute. Sherman v. Hastern, 
ete., Lumber Co., 56 Wash. 69, 105 P 
166. (5) A case can be stated by a 
justice of the peace, under Ont. Rev. 
St. ec 91 § 5, for the judgment of the 
court of appeals only when the con- 
stitutional validity of°a_ statute is 
involved and not when the decision 
depends merely upon whether the 
statute is or is not applicable to de- 


j. Franchise Involved. 
dictions, if the case is one involving a franchise, or 
a franchise of a specified kind, an appeal is allowed 
without regard to the amount in controversy.*+ But, 
to bring a case within such an exception, a franchise 
must be directly involved; it is not sufficient that it 
is incidentally drawn in question.*? 
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[§ 179] k. Title to Land or Freehold Involved— 
(1) In General. 


In many jurisdictions, either by 


constitutional provision or by statute, an appeal is 


In some juris- 


fendants. Reg. v. Toronto Ra Cone 
Ont. A. 491. 
{c] Invalidity assumed by trial 


court.—In Jacobs v. Puyallup, 10 
Wash. 384, 38 P 994, it was held that 
defendant was not entitled to an ap- 
peal on the ground that the decision 
involved the validity of a statute, the 
invalidity of which statute defen- 
dant set up as one of his defenses, 
where the court, in its instructions, 
assumed the invalidity of the stat- 
ute, and charged that the jury must 
find for defendant, unless they found 
certain facts entitling plaintiff to re- 


cover, notwithstanding the said in- 
validity. 
40. St. Louis Transfer Co. v. 


Canty, 103 Ill. 423. 

41. Iron Silver Min. Co. v. Cowie, 
31 Colo. 450, 72 P 1067 (holding that, 
where mandamus was instituted by 
a corporation to compel the secre- 
tary of state to issue to it a certifi- 
cate of payment of fees and taxes, in 
order to test the corporation’s legal 
existence, and that question was 
treated by the parties as the only one 
in the case, and the writ was denied 
on the sole ground that the corpora- 
tion’s existence had terminated, a 
question of franchise was necessar- 
ily involved); Londoner vy. Peo., 15 
Colo246, 254;P183; Nealiv. Comyr21 
Gratt. (62 Va.) 511. And see Drum- 
mond Tobacco Co. v. Rand Co., 114 
Illy 412;,.2; NE 536; St. Louis; ete; 
Coal, etc., Co. v. Edwards, 103 Ill. 472. 
See also Courts [11 Cyc 801 et seq]. 

[a] Constitutional provision, — 
Where the constitution specifies the 
exceptions to the requirement of a 
certain jurisdictional amount 6n ap- 
peal, an exception not included there- 
in cannot be added by statute, and 
therefore when a statute mentions a 
“franchise” in general terms as one 
of the exceptions, it must be con- 
strued to mean such a franchise as 
the constitution enumerates, and not 
one which it does not include. Neal 
v. Com., 21 Gratt. (62 Va.) 511. 

[b] A judgment of ouster, in an 
action for the usurpation of a public 
office, does not relate to a franchise 
within the meaning of such an ex- 
ception. Londoner v. Peo., 15 Colo. 
246, 25 P 183. And see Peo. v. Ho- 
ran, 34 Colo. 304, 86 P 252; Peo. v. 
Carver, 19 Colo. 86, 34 P 576. 

[ec] Right to membership in board 
of trade not a franchise see Chicago 
Bd. of Trade v. Peo., 91 Ill. 80. 

42. Clark v. Brown, 8 Gratt. (49 
Va.) 549; Skipwith v. Young, 5 Munf. 
(19 Va.) 276. See supra § 171. 

{a] Damages only directly in- 
volved.—In a suit involving a fran- 
chise, when damages are the only 
subject of the action, the franchise 
not being directly involved, and the 
amount is less than the jurisdictional 
amount, the appeal will be dismissed. 
Sees v. Young, 5 Munf. (19 Va.) 


{b] A suit to compel the removal 
of a dam, because its maintenance 
causes complainant’s land to be over- 
flowed, is not a suit involving a fran- 
chise, where defendant does not jus- 
tify the maintenance of the dam un- 
der any alleged franchise. Talcott v. 
Schuh, 95 Ill. 201. 

{[c] Condemnation of land.—No 
question of a franchise is directly 
involved in proceedings to assess 
damages for land condemned for 
railroad purposes. Springfield, etc., 
R. Co. v. Peters, 8 Ill. A. 300. 


allowed, irrespective of the amount in controversy, 
in actions involving the title to land or a freehold.** 
Where the right to bring appellate proceedings is 
thus restricted by the amount in controversy, except 
where the title to land or a freehold is involved, it 
is not every action which simply concerns real es- 
tate that will come within such exceptions. 


The 


43. U. S—Stinson v. Dousman, 20 
How, 461, 15 L. ed. 966. 

Colo.—Wyatt v. Larimer, ete., Irr. 
Co., 18 Colo. 298, 33 P 144, 36 AmSR 
Paes eee vy. Labor, 7 Coloy £95; 


Conn.—Dunton v. Mead, 6 Conn. 


Ill.— Wilder v. Aurora, ete., Elec- 
tric. Tract: Co.,. 216 T1l.; 498,75 NE 
194; Sanford’ v. Kane, 127 Ill. 591, 
20 NE 810; Farmers’ Nat. Bank v. 
Sperling, 113 Ill. 273; Bozarth v. 
Landers, 113 Ill. 181. 

Iowa.—Jones .v. Blumenstein, 77 
Iowa 361, 42 NW 3:21; McBurney v. 
Graves, 66 Iowa 314, 23 NW 682. 


Kan.—Garber v. Garber, 66 Kan. 
UN Ge) 2G Es 
Ky.—Delano v. Saylor, 113 SW 


888; Hastern Kentucky Coal Lands 
Corp. v. .Com., 127 Ky. 667, 106 SW 
260, 382) KyL; 129, 108: Swi, 11/88,,.33 
KyL 49; Morgan v. Lewis, 92 SW 
970, 29 KyL 197; Illinois Cent. R. Co. 
v. Ross, 83 SW 635, 26 KyL 1251; 
Park v. McReynolds, 111 Ky. 651, 64 
SW _ 517, 23 KyL 894; Byrd v. Rose, 
44 SW 958, 19 KyL 1898; Stillwell v. 
Duncan, 103 Ky. 59, 44 SW 357, 19 
KyL 1701, 39 LRA 863; Corbett v. 
Howell, 10 SW 653, 10 KyL 793; Tay- 
lor v. Loller, 3 SW 165, 8 KyL 773; 
Mockbee v. Fields, 1 SW 485, 8 KyL 
342; Hughes v. Swope, 88 Ky. 254, 1 
SW 394, 8 Kyl 256; Smith v. Coch-_ 
ran, 7 Bush 147; Smith v. Moberly, 
15 B. Mon. 70; Caskey v. Lewis, 15 


‘B. Mon. 27; Thacker v. Crawford, 5 


KyL 764; Atkinson v. Reiley, 5 Kylu 
682; Smith v. Smith, 4 KyL 893. 

La.—Ludeling v. Garrett, 50 la. 
Ann. 118, 23 S 94. 

Me.—Barker v. Whittemore, 22 Me. 
556; Murray v. Ulmer, 5 Me. 126. 

Mass.—Plympton,v. Baker, 10 Pick. 
473; Blood v. Kemp, 4 Pick. 169; Da- 
vis v. Mason, 4 Pick. 156 

Mo.—Haydon v. St. Louis, ete, R. 
Co., 222 Mo. 126, 121 SW 135 (decree 
dismissing suit to cancel contract 
and deed); Moore vy. Stemmons, 192 
Mo. 46, 90 SW 434; Lawson v. Ham- 
mond, 191 Mo. 522, 90 SW 43i; Baier 
v. Berberich, 77 Mo. 413. 

N. Y.—Getman vy. Ingersoll, 117 N. 
Y. 75, 22°NE 750, 17 -NYCivProc 436; 
Warren v. Wilder, 114 N. Y. 209, 21 
Wa 159; Shaw v. McCarty, 11 Daly 

ov. 

Oh.—Miller v. Cincinnati, 5 Oh. 
Cir. Ct-'583,/3 Oh. Cir. Dee. 285. 

Va.—Sellers v. Reed, 88 Va. 377, 
18 SE 754; Barker v. Jenkins, 84 Va. 
eae 6 SE 459; Pannill v. Coles, 81 Va. 

Wash.—Hamilton v. Witner, 50 
Wash. 689, 97 P 1084, 126 AmSR 921. 

W. Va.—Harvey v. Wilkins, 65 W. 
Va. 305, 64 SH 247; Lehman v. Hin- 
ton, 44 W. Va. 1, 29 SE 984; Mc- 
Claugherty v. Morgan, 36 W. Va. 191, 
14 SE 992; Buster v. Holland, 27 W. 
Va. 510; Gorman v. Steed, 1 W. Va. 1. 

Can.—Price v. Tanguay, 42 Can. S. 
C. 133; Delisle v. Arcand, 36 Can. S. 
C. 23 (possessory action involves title 
in secondary manner); Blachford v. 
McBain, 19 Can. S. C. 42; Reburn v. 
Ste. Anne du Bout de L’Isle Corp., 15 
Cant: Cig9 2s 

Ont.—Hamilton Steamboat Co. v. 
Mackay, 15 Ont. L. 184, 10 OntWR 
510. 

[a] Condemnation proceedings.— 
A proceeding to condemn lands for 
public uses involves title. Skinner vy. 
Lake View Ave. Co., 57 Ill. 151; Mor- 
ris v. Chicago, 11 Ill. 650; Kansas 
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title must be directly in issue.‘* 


follow the appeal.*® 
[§ 180] (2) Damages. 


City v. Kansas City Belt R. Co., 187 
Mo. 146, 86 SW 190; In re Essex Ave., 
44 Mo. /A. 288; St. ‘Louis, etek, “Co! 
v. Lewright, 44 Mo. A. 212: Bluefield 
v. Bailey, 62 W. Va. 304, 308, 57 SE 
805 [cit Cyc]. See also Eminent Do- 
main [15 Cyc 947 et seq]. 

{b] Action to recover royalties 
for oil and gas.—Where, in an action 
by a lessor of oil and gas for roy- 
alties due under the lease, the an- 
Sswer puts in issue the lessor’s title 
to the well and denies that the well 
is on the lessor’s land, the court of 
appeals has jurisdiction, although the 
judgment for royalties is less than 
two hundred dollars, for the thing in 
controversy is the property in the 
well. Central Kentucky Natural Gas 
Co. v. Stevens, 134 Ky. 306, 120 SW 


282 
44, U. S.—Farmers’ Bank v. Hooff, 
29 Colo. 


7 Pet. 168, 8 L. ed. 646. 

Colo.—Weiss_ v. Gullett, 

PZE6 7° PR A5b: Hahn's Peak, ete., 
Canal, etc., Min. Co. v. Lees, 28 Colo. 
5, 62 P 841; Paddack v. Staley, 24 
Colo. 188, 49 P 281; Wyatt v. Lari- 
mer ‘Irr., etc., Co., 18 Colo. 298, 33 P 
144, 36 AmSR 280; Brandenburg v. 
Reithman, 7 Colo. 323, 3 P 577. 

,Conn.—Chapman v. Griffin, 1 Root 
5 

Ill.—Chieago Cold Storage Ware- 
house Co. v. Peo., 215 Ill. 225, 74 NE 
133; Brockway v. Kizer, 215 Tl. 188, 
74 NE 120; Roberson v. Tippie, 215 
THAAD eT 4 NE 96; Hupp v. Hupp, 153 
Ill. 490, 39 NE 124; Moore v. Sweeney, 
128 Ill. 204; 21 NE 205; Carbine v. 
Fox, 98 Ill. 146; Rose v. Choteau, 11 
Ill. 167. . 

Ind.—Duckworth v. Mosier, 4 Ind. 
A. 267, 30 NE 936. 

Kan.—Grant v. Robb, 67 P 852 (cer- 
tificate of court that title is involved 
is necessary under the statute in this 
state); McClain v. Jones, 60 Kan. 
639, 57 P 500; Newell v. ‘Daniels, 5 
Kan. A: 505, 47 P 565. 

Ky. —Cook v. Rockhouse Realty 
Co., 159 Ky. 710, 169 SW 480; Illinois 
Cent. R. Co. v. Major, 121 Sw 646; 
Central Kentucky Natural Gas Co. v. 
Stevens,. 134 Ky. 306, 120 SW 282; 
Warden v. Addington, 13 ky 296, 
115 SW 241; Covington v. McKenna, 
86 SW 689, 27 Kyl 784; Bourne v. 
Beck, 58 SW 690; Ponder v. Lard, 102 
Ky. 605, 44 SW 138, 19 KyL 1649; 
French v. Sewell, 29 SW 976, 13 KyL 
902; Church v. Halley, 10 Kyl 447. 

La.—Netter v. Reggio, 113 La. 723, 
37 S 620; De Blois v. New Orleans, 
45 La. Ann. 1308, 14 $ 190; State v. 
Judge Orleans Parish Second Dist. 
Ct., 25 La. Ann. 621 (question as to 
“ownership of property and its en- 
joyment’”’). 

Mo.—Springfield Southwestern R. 


Co. v. Schweitzer, 246 Mo. 122, 
151 "SWwih23: | Turner. vy." Morris; 
999 Mo. 21; 221° "SW. 95" Payne -v: 
Daviess County Sav. Assoc. 198 
Mo. 617, 96 SW 1016; Bradley v. 
Milwaukee Mechanics Ins. Co., 147 


Mo. 634, 49 SW 867 (involving a de- 
fense, in an action on an insurance 
policy, that plaintiff was not the sole 
owner of the property at the time 
the policy was issued, the court say- 
ing that if the title to real estate 


The fact that the 
land has been sold after the judgment, order, or de- 
eree does not abridge the right to appeal. 
controversy as to the right to the proceeds will be 
regarded as involving the title to land, and an ap- 
peal will lie regardless of amount.*® 
a case involves title to land, controversies and ques- 
tions which are incidental to the main issue, al- 
though not of themselves relating to the title, must 


An action on the ease to 
recover damages for an injury to plaintiff’s land, or 
an action of trespass quare clausum fregit, does not 
involve the title or a freehold, although the title 
may be incidentally drawn into question, and in such 
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The 


And, where 


- . Val eee 
a 


[§§ 179-181 


cases, therefore, the jurisdiction will depend upon 
the amount of damages.** 
that, where the recovery in an action for assault and 
battery is less than the amount justifying an appeal, 
the appeal will not lie, even though the action in-, 
volves the right to use a private highway.*® 
is the title involved in an action on the covenants 
of a deed for deficiency in the quantity of the land,*® 
or in an action by a grantee to recover damages for 


And it has: been held 


Nor 


the alleged fraudulent concealment by the grantor 


veyed.°° 


remains, after the judgment, where 
it was when the suit was begun, the 
title to the real estate is not in- 
volved); Price v. Blankenship, 144 
Mo. 203, 45 SW 1123; State v. Court 


of Appeals, nat Mo. 199; Skrainka v. 
—La Rue v. Smith, 153 N. Y. 
428, Pc NE 796; Hill v. Watkins Wa- 
NE 1105: Miele v. Deperino, 135 N. Y. 
618, 31 NE 1047; Seully v.: Sanders, 
Niv¥s? 28% 
Oh.—Bassett v. Bassett, 5 CincL 
Va.—Cook v. Daugherty, 99 Va. 
590, 39 SH 223. 
Ww. 
Va. 304, 308, 57 SE’ 805-[cit Cyc]; 
Dickinson v. Mankin, 61 W. Va. 429, 
W. Va. 746, 2 SE 793; Greathouse’ v. 
Sapp, 26 W. Va. 87; Childs v. Hurd, 
Can.—Price v. Tanguay, 
S.i Go 133: ‘Carrier v. Sirois, .36-Can: 
S. C. 282; Montreal v. Land, ‘ete., Co., 
34 Can. S. 270; Toussignant Vv. 


ey 2 Mo. A. 387. 
N. 

ter, etc., Comrs., 150 N. Y. 547, 44 
77 N. Y. 598; Nichols v. Voorhis, 74 
Bul 440 

Va.—Bluefield v. Bailey, 62 W. 
56 SE 824; Robrecht v. Wharton, 29 
25 W. Va. 530. 

42 Can. 

S. C. 221; Atty.-Gen. v. Scott, 34 Can. 
Nicolet County, 32 Can. §. C. 353, 355 


[eit Cyc]; Waters v. Manigault, 30 
Can. S. C. 304; Emerald Phosphate 
Co. v. Anglo-Continental Guano 


Works, 21 Can. S. C. 422; Wineberg v. 
Hampson, 19 Can. S. C. 369 (right of 
servitude does not give jurisdiction); 
Blachford v. McBain, 19 Can. S. C. 
42; Toronto Bank v. LeCure, ete., 12 
Can. S. C. 25. In Quebec the actio 
Pauliana, although brought regarding 
the sale of land, does not involve 
title so as to allow an appeal. La- 
mothe v. Daveluy, 41 Can. S. C. 80. 

{a] Title in third person.—Where 
defendants denied plaintiff’s claim of 
title, but, instead of setting up title 
in themselves, attempted to show 
title in third persons with whom they 
were not in privity, it was held that 
the title was not involved within 
the meaning of the statute. Trevett 
v. Barnes, 110 N. Y. 500, 18 NE 257. 

{b] Admission of title-—(1) Where 
appellees practically admit that the 
title to the soil and freehold is in 
appellant, it cannot be said, with any 
degree of propriety, that the free- 
hold is involved. Richards v. Peo., 
100 Ill. 423. (2) And a petition, by 
an administratrix, for leave to sell 
real estate, which it is admitted that 
decedent owned, and in which his 
widow is entitled to dower, does not 
involve title to a freehold. Roberson 
v. Tipple, 215 Ill. 119, 74 NE 96. 

{e] Forcible entry and detainer.— 
A judgment on a traverse in a case 
of forcible detainer does not involve 
a freehold, when there is no judg- 
ment for restitution. Norton v. San- 
ders, 3 J. J. Marsh. (Ky.) 396.. See 
also Preston v. Gahl, 94 Tl. 586 
(holding that an action of forcible 
entry and detainer does not involve a 
freehold); McClain v. Jones, 60 Kan. 
639, 57 P00. 

{d] Right to recover for water 
supplied.—The right of the owner of 
a water system to recover for water 
supplied therefrom does not involve 
the title to real property so as to 


of prior conveyances of minerals under the land con- 


[§ 181] (3) To Subject Land—(a) In General. 
The facet that the land is sought to be subjected to: 
the payment of a claim does not make the case one 


give the right to appeal from a judg- 
ment for less than the jurisdictional 


amount. Hesperia Land, etec., Co. v. 
Gardner, 4 Cal. A. 357, 88 P 286. 
fe] An action to restrain the ob- 


struction of a certain road, which 
one party claims to be a public high- 
way but the other party denies, in- 
volves neither a freehold nor a fran- 
chise. Richards v. Peo., 100 Ill. 423. 
[f] In an action of boundary the 
only matter in dispute is the value 
of the lands included between the 
two contested boundary lines. Lom- 
bard v- Belanger, 35 La. Ann. 311. 
{[g] The right to a house does not 
involve the title to real _ estate. 
ye v. Beck, 58 SW 690, 22 Kyl 


win An action by a lessee to can- 
cel the lease as simulated does not 
relate to any title to lands or tene- 
ments. Fréchette v. Simmoneau, 31 
Can. S. GC. 12, 20 CanLTOccNotes 433. 

45. Clements v. Waters, 90: Ky. 
96, 138 SW 431, 11 KyL 880. 

46. Jones v. Blumenstein, 77 Iowa 
361, 42 NW 321. 

47. Conn.—Scovill v. Seeley, 14 
Conn. 238 (which involved the ap- 
pealability of an order sustaining a 
demurrer to a declaration claiming 
damages less than the jurisdictional 
amount, the court holding that in 
such a case it did not appear from 
the record that the title to land was 
either drawn in question or deter- 
mined). 

Ky.—Illinois Cent. R. Co. v. Ma- 
jor, 121 SW 646 (action against rail- 
road company for injury to a pass- 
way). 

Va.—Clark v. Brown, 8 Gratt. (49 
Va.) 549; Skipwith v. Young, 5 Munf. 
(19 Va.) 276; pac bioeen v. Kellam, 

3 Munf. ed, Va.) 202 

WwW 67 W. 


Va. 298, %8 SE 369; Dickinson v. Man- 
kin, 61 W. Va. 429, 56 SE 824 (tres- 
pass quare clausum fregit, although 
there was a plea of liberum tenemen- 
pus Greathouse v. Sapp, 26 W. Va. 

Can.—Brompton Pulp Co. v. Bu- 
reau, 45 Can. S. C: 292. 

48. McMillen v. ’ Cronin, 57 HowPr 
(N. Y.) 53. But in Randall v. Cran- 
dall, 6 Hill (N. Y.) 342 upon the 
question of original jurisdiction it 
was held that in trespass quare clau- 
sum fregit the defense that the locus 
in quo was a public highway raised a 
question of title to land, and there- 
tor could not be tried before a jus- 
ice. 

49. Chapman v. Griffin, 1 Root 
(Conn.) 525 (holding that a declara- 
tion, in an action on the covenants 
of a deed which alleged that defen- 
dant by deed bargained and sold to 
plaintiff forty acres of land particu- 
larly described, and covenanted that 
he was well seized of the forty acres, 
when in fact he was at that time not 
seized of more than thirty-five acres 
within the bounds, to the damage of 
plaintiff of £10, stated a cause of ac- 
tion which is not appealable, the 
damages being the only matter in 
re. 

Adkins ba ee 78 SW 
$70. “95 Kyl. 1768 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


involving title to land.5! Such an action involves a 
pecuniary demand under the statute restricting ap- 
pellate jurisdiction.°? So, in a suit to reach the ex- 
cess of a curtesy interest to satisfy a debt, if de- 
fendant is directed to pay certain installments until 
the debt is satisfied, this is a personal judgment and 
does not involve the title to realty.* 

[§ 182] (b) Mortgages and Other Liens. It is 
generally held that an action merely to foreclose or 
enforce a mortgage or other lien on land, while it 
concerns and affects the land, does not involve the 
title or a freehold within the meaning of the stat- 
utes relating to appeal, and in such a ease there- 
fore the amount of the claim determines the appel- 
late jurisdiction.°* In Kentucky, however, although 
there are apparently conflicting decisions on the 
question, the rule now seems to be settled that an 
action to enforce a lien on land involves the ques- 
tion of title, so as to render the case appealable 
without regard to the amount involved.®® 

[§ 183] 1. Homestead Exemption. In Louisiana 
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the constitution gives the supreme court appellate 
jurisdiction, irrespective of the amount in contro- 
versy, In suits involving homestead exemptions.®® 

[§ 184]. 4. What Law Governs—a. United States 
Supreme Court. The appellate jurisdiction of the 
supreme court of the United States is regulated by, 
and depends entirely upon, acts of congress, and 
the mere adoption of a state statute as to the mode 
of procedure in a particular case will not govern 
the right of appeal in opposition to the act of con- 
gress defining the appellate jurisdiction.5” 

[§ 185] b. Provision Adopted after Final Judg- 
ment. The mere adoption of a new provision after 
final judgment in a cause will not change the reme- 
dies as to such judgment so as to confer appellate 
jurisdiction where none existed before.>® 

[§ 186] c¢. Pending Causes. Generally, a provi- 
sion imposing or changing a pecuniary limitation 
upon appellate jurisdiction, without an express ex- 
ception made to exempt particular cases from its 
operation, applies to causes pending at the time of 


51. Colo.—Weiss v. Gullett, 29 
Colo. 121,67. °P2155; E 

Il]l.—Lydston vy. Auburgh, 216 Ill. 
210, 74 NE 796; Brockway v. Kizer, 
215 Tilly 188, 74 NE 120; Hupp v. 
Hupp, 153 Ill. 490, 39 NE 124. 

Iowa.—Johns vy. Potter, 61 Iowa 
393, 16 NW 283. 

Kan.—Tipton v. McCalla, 59 Kan. 
719, 54 P 1054. 

Ky.—Turner v. Pash, 17 SW 809. 

Mo.—Moore v. Stemmons, 192 Mo. 
46, 90 SW 434; Lawson v. Hammond, 
191 Mo. 522, 90 SW 481. 

Va.—Cook v. Daugherty, 99 Va. 
590, 39 SE 223; Cook v. Bondurant, 
85 Va. 47, 6 SE 618. 

W. Va.—Fauleoner v. Stinson, 44 
W. Va. 546, 29 SE 1011; Berry v. Cun- 
ningham, 37 W. Va. 302, 16 SE 463. 

Can.—Grimsby Park Co. v. Irving, 
41 Can. S. C. 35; Toussignant v. Nico- 
vat County, 32 Can. S. C. 353, 355 [cit 


ye]. 

[a] Execution.—(1) The fact that 
an execution is levied, or may be 
levied, on real estate does not of it- 
self bring the title in issue so as to 
authorize an appeal on that ground. 
Gorman v. Glenn, 58 SW 776, 22 KyL 
839. (2) A question as to the right 
to levy on certain realty is not suf- 
ficient’ to give the supreme court 
jurisdiction on the ground that title 
to realty is involved. Moore sv. 
Stemmons, 192 Mo. 46, 90 SW 434. 
(3) And therefore an appeal from an 
order sustaining a motion to quash 
an execution levied on real estate 
claimed by defendant to be exempt 
as his homestead, before the sale of 
the’ property, does not involve the 
title to the real estate, so as to con- 
fer appellate jurisdiction on the su- 
preme court. Lawson v. Hammond, 
191 Mo. 522, 90 SW 481. ; 

[b] Suit for injunction A suit 
to enjoin a sale of land under an ex- 
ecution on the ground that it will 
cast a cloud upon the title does not 
involve title to real estate within the 
meaning of a provision giving juris- 
diction of appeals in cases involving 
title to real estate. Payne v. Daviess 
County Sav. Assoc., 198 Mo. 617, 96 
Sw i016. 

[ce] Fraudulent conveyance. — A 
bill to set aside a conveyance as in 
fraud of creditors, or to declare 
premises subject to be sold to pay 
the debts of another than the one in 
whom title stands, does not involve a 
freehold, so that the appellate court, 
not the supreme court, has jurisdic- 
tion to review a decree sustaining a 
demurrer to the bill. Lydston v. Au- 
burgh, 216 Tll. 210, 74 NE 796; Brock- 
way v. Kizer, 215 Ill. 188, 74 NE 120; 
Hupp v. Hupp, 153 Tll. 490, 39 NE 
124: Tipton v. McCalla, 59 Kan. 719, 
54 P 1054. 

52. Cash v. Humphreys, 98 Va. 
477, 36 SE 517 (holding that a suit to 


subject land to the payment of a 
judgment involves a pecuniary de- 
mand, and not the title to land). A 
decree reciting that land in the hands 
of a remainderman is liable for taxes 
involves -a pecuniary question and 
not a title to land. Florance v. Mo- 
rien, 98 Va. 26, 34 SE 890. See also 
infra § 244 et seq. C 

{a] Although land is to be sold, 
when the appellant has no interest 
except as a judgment debtor to a 
certain amount, he has no ground of 
appeal. Berry v. Cunningham, 37 W. 
Va. 302, 16 SE 463. See also Cook v. 
Bondurant, 85 Va. 47, 6 SE 618. 

Fe he Turner v. Pash, (Ky.) 17 SW 

54 Cal.—Poland v. Carrigan, 20 
Cal. 174 (holding that the supreme 
court had no jurisdiction in a case 
brought on a money demand for less 
than the jurisdictional amount on 
appeal, although the enforcement of 
a mechanic’s lien or the foreclosure 
of a mortgage by which demand was 
secured was sought in the same 
case). 

Colo.—Weiss v. Gullett, 29 Colo. 
121, 67 P 155; Cravens v. Lee, 24 Colo. 
225, 49 PB 424; Scheeren v. Stramann, 
24 Colo. 111, 48 P 966; Spangler v. 


Green, 21 Colo. 505, 42 P 674, 52 
AmSR 259. 
Iowa.—Brown v. Smith, 76 Iowa 


815, 41 NW 27; Colyar v. Pettit, 63 
Iowa 97, 18 NW 694; Andrews v. 
Burdick, 62 Iowa 714, 16 NW 275 
(mechanic’s lien). 
Kan.—Garber v. Garber, 66 Kan. 
791, 72 P 267; Tipton v. McCalla, 59 
Kan. 719, 54 P 1054; Park v. Busen- 
bark, 59 Kan. 65, 51 P 907; Newell v. 
Daniels, 5 Kan. A. 505, 47 P 565. 
N. Y.—A. Hall Terra Cotta Co. v. 
Doyle, 133 N. Y. 603, 30 NE 1010; 
Norris v. Nesbit, 123 N. Y. 650, 25 
NE 377; Wheeler v. Scofield, 67 N. Y. 
311 (mechaniec’s lien). 
Va.—Patteson v. McKinney, 88 Va. 
748, 14 SE 379; Buckner v. Metz, 77 
Va. 107; Fink v. Denny, 75 Va. 663; 
Umbarger v. Watts, 25 Gratt. (66 


Va.) 167. 
W. Va.—Deaton v. Mitchell, 45 W. 
Va. 670, 31 SE 968; Faulconer v. 


Stinson, 44 W. Va. 546, 29 SE 1011. 
[a] A mere right to a remedy 
against land is not an interest in 
real estate. Andrews vy. Burdick, 62 
Iowa 714, 16 NW 275. 
55. Bishop v. Matney, 78 SW 856, 
25 KyL 1777 (enforcement of ven- 


dor’s lien); Bybee -v. Poynter, 117 
Ky.2 1095 77S SW6983 e250 Ky Li 1251 
(judgment against a guardian im- 


posing a lien on real estate); Fowler 
v. Pompelly, 76 SW 173, 25 KyL 615 
(mechanic’s lien); Carter v. Farthing, 
115 Ky. 123, 72 SW 745, 24 KyL 1927 
(suit on purchase-money note and to 
enforce a vendor’s lien); Davis v. 
Ramage, 65 SW 340, 23 Kyl 1420 


(mortgage lien); Smith v. Catlin, 63 
SW 473, 23 KyL 381; Bitzer v. O’Bry- 
an, 107 Ky. 590, 54 SW 951, 21 KyL 
1307 (enforcement of street assess- 
ment); Mackin v. Wilson, 45 SW 663, 
20 KyL 218 (enforcement of street 
assessment lien); Fehler v. Gosnell, 
99 Ky. 380, 35 SW 1125, 18 KyL 2388 
(to the same effect). ‘ 

{a] Contra.—Brannin vy. Gleason, 
14 KyL 109 (lien for street improve- 
ments); Boldman yv. Kitchen, 9 KyL 
105; Stackhouse v. Mt. Gilead Bap-~ 
tist Church, 5 KyL 424; Logan v. 
Davis, 5 KyL 424; Mulholland v. 
Selvage, 5 KyL 424; Quiggins v. Mc- 
Carty, 4 KyL 444 (proceeding to en- 
force a mortgage lien, even though 
there was a controversy respecting 
the validity of certain provisions. of 
the mortgage not affecting the valid- 
ity of the instrument itself as a 
security); French v. French, 4 Kyl 
234 (personal judgment and enforce- 
ment of vendor’s lien). 

[b] The rule does not apply (1) 
as against a defendant who does not 
own the land, and against whom only 
a personal judgment for less than 
the jurisdictional amount is sought. 
Smith v. Catlin, 68 SW 473, 23 KyL 
381. (2) And it has been held that 
where the only issue is as to whether 
one has a lien on the land of an- 
other, or as to which of two lien- 
holders is entitled to priority, the 
title to land is not involved. Pitt- 
man v. Wakefield, 90 Ky. 171, 13 SW 
525, 11 KyL 972 (materialman’s lien). 

56. Durke v. Crane, 112 La. 156, 
36 S 306 (holding that. where three 
horses had been seized, and two. of 
them had been ordered released as 
exempt, without specifying which 
two, and a rule had been taken to. 
supplement the judgment by deciding 
which two should be released, the 
judgment on the rule was appeal- 
able as it was incidental to the 
main judgment, which was appeal- 
able as involving a homestead ex- 
emption). f 

57..- Baltimore; isjete.,, BRS sox iy 
Sixth Presb. Church, 19 Wall. (U. S.) 
62, 22 L. ed. 97. See Courts [11 Cyc 
845, 914 et seq]. 

58. Rogers v. Goldthwaite, McGl. 
(La.) 127. A right to appeal from a 
judgment which has passed through 
all the appellate courts that have 
jurisdiction to hear it cannot be con- 
ferred by the legislature, and a stat- 
ute giving a right of appeal in par- 
ticular cases to the several appellate 
courts of the state, including an ap- 
peal to the court of appeals, although 
the amount in controversy may be 
less than the sum fixed for the appel- 
late jurisdiction of that court in 
other cases, is held to apply to such 
actions only in which the right of 
appeal had not been exhausted when 
the act was passed. Germania Sav. 
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the adoption of the provision,®® upon the principle } Laws. Statutes conferring jurisdiction generally are 


that the right is a mere privilege and not a vested 
right.°° And it has been held that, 
ment is rendered before the passage or taking effect 
of the act, the pecuniary provision applies if appel- 
late proceedings have not already been instituted.®* 
But such a general provision is not applicable to 
cases in which appeals have been perfected or writs 
of error sued out before the adoption or taking ef- 


fect of the act.®? 


[§ 187] d. Construction of General and Special 


Bank v. Suspension Bridge, 159 N. 
Y. 362, 54 NE 33. 
{a] Judgment not  final.— But 


where a judgment was rendered by a 
circuit court on December 8, at 
which time the jurisdictional amount 
on appeal or writ of error was great- 
er than the amount of the judgment, 
but the court did not adjourn until 
December 19, and a statute reducing 
the minimum jurisdictional amount 
in the court of appeals became oper- 
ative December 10, it was. held that 
a writ of error would lie, as the 
judgment did not become final until 
after the statute had become opera- 
tive. Allison v. Wood, 104 Va. 765, 
62 SE 559, 7 AnnCas 721. 

59. U. S.—Street v. Ferry, 119 U. 
S. 385, -7 SCt.231, 30 L. ed.. 439; 
Valle v. Harrison, 93 U. S. 2338, 23 L. 
ed. 892; Northern Pac. R. Co. v. 
Amato, 49 Fed. 881, 1 CCA 468 [aff 
144 U. S.. 465, 12 SCt 740, 36 L. ed. 
596]. 

-Cal.—Luther v. Ship Apollo, i Cal. 
15. 


o 

D. C—vVermillion v. Baltimore, 
etc., R. Co., 38 App. 434; Washington 
Incurables Home v. American Secur- 
ity, etc., Co., 38 App. 421. 

Ind.—Crew v. Sager, 30 Ind. A. 
252, 65 NE 934; Taylor v. Geiger, 30 
Ind. A. 9, 65 NE 192; Seward. v. 
Steeley, 29 Ind. A. 689, 65 NE 216. 

Towa.—Minehart v. McQueen, 79 
NW 353; Rivers v. Cole, 38 Iowa 677. 

Ken.—Skoin v. Limerick, 50 Kan. 
465, 31 P 1051; Puffer v. Kennedy, 49 
Kan. 59,30 P 167. 

Ky.—Hill v. Booth, 58 SW 993, 22 
KyL 839; Frost v. Rowan, 56 SW 
427, 21 KyL 1777; Caldwell v. Hamp- 
ton, 51 SW 174, 21 KyL 262; Hale v. 
Grogan, 50 SW 257, 20 Kyl 1856; 
Louisville, etc., R. Co. v. Muir, 4 KyL 
446 


Tex.—Gulf, etc., R. Co. v. McCamp- 
bell, (Civ. A.) 85 SW 854 [mod reh 
(Civ. A.) 85 SW 1158]. 

Va.—Allison v. Wood, 104 Va. 765, 
68, 52 SE 559, 7 AnnCas,721 [quot 

ye]; McGruder v. Lyons, 7 Gratt. 
(48 Va.) 233. 

See also supra § 50 et seq. 

60. Baltimore, R50 (Copa: 
Grant, 98 U. S. 398, ed.- 231; 
Hale v. Grogan, 20 Kyl 1856, 50 SW 
257; Allison v. Wood, 104 Va. 765, 
768, 52 SH 559, 7 AnnCas 721 [auot 
Cyc]; and other cases in preceding 
note. 

61. Skoin v. Limerick, 50 Kan. 465, 
31 P 1051; Puffer v. Kennedy, 49 
Kan. 59, 30 P 167; Hill v. Booth, 58 
SW 993; Wrost v. Rowan, 56 SW 427, 
91 KvL 1777; Hale v. Grogan, 50 SW 
257, 20 KyL 1856; Kendall v. Sprad- 
ling, 15 B. Mon. 33; Louisville, etc, 
R. Co. v. Muir, 4 Kyl 446; Allison 
v. Wood, 104 Va. 765, 768, 52 SE 559, 
7 AnnCas 721 [quot Cyc]; McGruder 
v. Lyons, 7 Gratt. (48 Va.) 233. 

[a] Signing of judgment.—Under 
the Louisiana code of practice re- 
quiring the judge to sign all final 
judgments, a judgment is rendered 
when it is signed so as to become 
subject to appeal or error, and er- 
ror will not lie to a circuit coyrt 
judgment for less than five thousand 
dollars, announced before, but not 
signed until after, May 1, 1875, under 
the act of congress providing for a 
reéxamination in the supreme court 
of the United States of final judg- 
ments of circuit courts rendered 
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even when judg- 


such limitations. 
for appeals does 


previous to May i, 1875, when the 

matter in dispute exceeds the sum or 

value of two thousand dollars, and of 
such as were rendered after that 
date, where it exceeds five thousand 

dollars. Del Valle v. Harrison, 93 

U.S. 233, 23 L. ed. 892: 
[b] After appeal granted and 

abandoned.—An act which changes 

the minimum amount of a judgment 
from which an appeal may be prose- 
cuted applies to an appeal granted by 
the clerk after the act went into ef- 
fect, although an appeal, which was 
afterward abandoned, was granted by 
the lower court before the act went 
into effect. Frost v. Rowan, 56 SW 

CPN Gee Wan Gig a A 
62. U. S.—Keller v. Ashford, 133 

U. S. 610, 10 SCt 494, 33 L. ed. 667 
(under an act of congress limiting 
the appellate jurisdiction of the su- 
preme court of the United States 
from the supreme court of the Dis- 
trict of Columbia in cases in which 
appeals or writs of error “shall here- 
after be allowed,’ the court holding 
that the words referring to the time 
when the appeal or writ of error is 
allowed, instead of to the time when 
it is entertained by the supreme 
court, were intended to prevent the 
cutting off of appeals taken and al- 
lowed before the passage of the act, 
as had been held to be the effect of 
the language used in the previous act 
of 1879, as indicated in Baltimore, 
ete., R. Co. v. Grant, 98.U. S. 398, 25 
2 Wall. 
218, 17 L. ed. 755 (holding that, after 
a writ of error to review a judgment 
in favor of the United States govern- 
ment has been taken, an act of con- 
gress authorizing the reduction of 
such judgment to a sum below the 
amount necessary to be involved to 
give the supreme court jurisdiction 
does not affect such jurisdiction). 

Kan.—Leavenworth Coal Co. v. 
Barber, 47 Kan. 29, 27 P 114 (holding 
that, under such a statute, which 
went into effect from and after its 
publication, a writ of error should be 
dismissed in a controversy over a 
less sum than that prescribed where 
the petition and precipe, although 
filed on the day of publication, were 
not filed until a later hour); Hite v. 
Stimmell, 45 Kan. 469, 25 P 852. 

Sai Saat tise v. Collins, 32 La. Ann. 
03. 
Tex.—Meriweather v. Whitley, 38 

Tex. 525 (holding that the repeal of 
an act prohibiting appeals from judg- 
ments under a certain amount will 
not aid the jurisdiction of the appel- 
es court of an appeal already pend- 
ing). 

Va.—McGruder v. Lyons, 7 Gratt. 
(48 Va.) 233 (applying the statutory 
pecuniary limitation if the applica- 
tion for the appeal is not made before 
the code provision goes into effect). 

Wis.—Kingsley v. Great Northern 
R. Co., 91 Wis. 380, 64 NW 1036. 

See Kendall v. Spradling, 15 B. 
Mon. (Ky.) 33; Sedgwick v. Montreal 
Light, ‘ete, {Co.,.41 Can. S. Gs 639: 

{a] Pending appeals transferred 
under new constitution.—But where 
a cause was,pending on appeal under 
the constitution of 1864, and, by an 
act of the legislature, it was trans- 
ferred to the supreme court created 
by the constitution of 1868, it was 
held that the appeal. was subject to 
the provisions of the latter constitu- 


considered in connection with the provisions relat- 
ing to the peeuniary restriction upon the jurisdic- 
tion of the particular appellate court, and not as 


conferring appellate jurisdiction without regard to 
63 


And a general statute providing 
not apply to a case arising under a 


special statutory cause of action, when an appeal 
under such special statute is not allowed ‘‘except 
where the judgment shall be for damages in an 
amount exceeding 


’? a certain sum.®* But where the 
/ 


tion relating to the amount in con- 
troversy necessary to give jurisdic- 
or Myers v. Mitchell, 20 La. Ann. 


_[b] Repeal of appellate jurisdic- 
tion.—In McClain v. Williams, 10 S. 
D.. 832573) NWi072)) 143 SERA L287 289; 
it was held that where an act for-+ 
bids an appeal in cases where ths 
amount recovered is less than a fixed 
sum, and no reservation is made as 
to appeals previously taken, the act 
applies to appeals pending at the 
time of its approval. This seems to 
be on-the ground that, if a law con- 
ferring jurisdiction is repealed with- 
out reservation, all pending causes 
fall with the law repealed. To same 
offect Baltimore, etc., R. Co. v. Grant, 
98 Ws SHB9S 2 oeIatied, 23k 

63. Canada del Oro Mines vy. Col- 
lins, 4 Ariz. 168, 36 P33 Crane. ‘v. 
Farmer, 14 Colo. 294, 23 P 455. See 
also Richmond yv. Milwaukee, 21 How. 
(U. S.) 80, 16 L. ed. 60; Murphy v. 
Byrd, 17 F. Cas. No. 9,947a, Hempst. 
211. Compare Marshall County v. 
Rivers, 88 Miss. 45, 40 S 1007. That 
a statute giving an appeal from a 
decree dissolving an injunction is 
limited by a statute prescribing a 
limit as to the appealable amount in 
controversy see Shoemaker v. Bow- 
man, 98 Va. 688, 37 SE 278. 

[a] Presenting reserved question 
of law.—Since Burns Rev. St. (1894) 
§ 644 provides that an appeal to the 
appellate court will not lie from a 
final judgment originating before a 
justice, when the amount in contro- 
versy does not exceed fifty dollars, 
an_ appeal will not lie from a final 
judgment in an action commenced in 
a justice’s court, where the amount 
in controversy is less than fifty dol- 
lars, under § 642, providing for pre- 
senting to the appellate court re- 
served questions of law without 
bringing up the whole record. Brown 
v. Graham, 28 Ind. A. 59, 60 NIX 953. 

[b] Act conferring original juris- 
diction.—In Whitsitt v. Union Depot, 
etc., R. Co., 103 U. S. 770, 26 L. ed. 
337, it was held that, although the 
act of 1875 gave the circuit courts of 
the United States original cognizance 
of suits of a civil nature arising un- 
der the constitution and laws of the 
United States, when the value of the 
matter in dispute exceeds five hun- 
dred dollars, it did not change the 
jurisdiction of the supreme court of 
the United States for the review of 
judgments and decrees of such cir- 
cuit courts. 

[c] When a special statute estab- 
lishing a certain district court con- 
tains no provision regulating ap- 
peals, they are governed by a gen- 
eral law limiting the right of appeal. 
Richmond v. Milwaukee, 21 How. (U. 
S.)» 391, 16° Ta.jed. 72: 

[ad] In Canada, on appeal to the 
supreme court from Ontario, the 
amount in controversy in the appel- 
late court determines the jurisdic- 
tion, while, on appeal from Quebec, 
the amount originally demanded de- 
termines it. Ottawa v. Hunter, 31 
Can eSiCorG 

64. Bishop v. Perrin, 3 Ariz. 350, 
29 P 648. See also Canada Del Oro 
Mines v. Collins, 4 Ariz. 163, 36 P 
33 [disappr History Co. vy. Dough- 
erty, 3 Ariz. 387, 29 P 649] (holding 
that a statute providing that “an ap- 
peal or writ of error may be taken 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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constitution confers the right of appeal to the court 
of last resort from all final judgments in designated 
courts, it is held in some eases that a statute which 
denies the right in certain cases, according to the 


amount involved, is void.® 


[§ 188] 5. Showing and Determination of Amount * 
Broadly, the amount in- 
volved in controversy is the highest sum, according 
to the statutory limitation, for which judgment 


or Value—a. In General. 


to the supreme court from any final 
judgment of the district court ren- 
dered in civil cases” must be con- 
strued to give the right of appeal in 
cases within the jurisdiction of the 
supreme court, and so subject to the 
limitation prescribed by another stat- 


ute). 

65. Payne v. Davis, 2 Mont. 381; 
Smith v. Wheeler, 4 Okl. 138, 44 P 
203 (holding that the legislature can 
regulate the manner, but cannot deny 
the right, of appeal). 

fa] Contra.—(1) Such.a statute, 
however, was held to be compatible 
with the constitution declaring that 
the supreme court, except in cases 
otherwise directed by the constitu- 
tion, should have appellate jurisdic- 
tion only, which would be coéxten- 
sive with the statute, under such re- 


strictions or regulations, not repug- | 


nant to the constitution, as might 
from time to time be prescribed by 
law. Otoway v. Devall, 6 Fla. 302; 
Anderson v. Brown, 6 Fla. 299. (2) 
And in McClain v. Williams, 10 S. D. 
332, 73 NW 72, 43 LRA 287, 289, it 
was held that such a statute was not 
void, the constitution conferring upon 
the court of last resort “appellate 
jurisdiction : .. under such regula- 
tions and limitations as may be pre- 
scribed by law.’ But, on a rehear- 
ing, it was held that, under the ar- 
ticle of the constitution which re- 
quired that laws relative to courts 
should be of general and uniform 
operation in the state, the act was 
void, as it applied only to appeals in 
the circuit court, and that county 
courts had coneurrent jurisdiction 
to the same extent in certain cases 
and were therefore courts of the 
same class or grade. 

[b] Application to law and eauity 
cases.—Such a_ statutory provision 
was held to apply to chancery as well 
as to law cases, and in this respect 
was not in conflict with the consti- 
tution providing, in general terms, 
for the trial of chancery cases de 
novo by the supreme court. Andrews 
v. Burdick, 62 Iowa ‘714, 16 NW 275. 

66. U. S.—Holmes v. Oregon, etc., 
R. Co., 9 Fed. 229, 7 Sawy. 380. 

Ill.—Baber v. Pittsburg, ete, R. 
Go.; 93) L112 342: 

Towa.—Thurston v. Lamb, 90 Iowa 
863, 57 NW 875. 

Ky.—Wilson v. Dickenson County 
Bank, 159 Ky. 102, 166 SW 790; Sut- 
ton v. Catron, 151 Ky. 671, 152 SW 
767. 

La.—Calder y.. Police Jury, 44 La. 
Ann. 173; 10 S 726; Worstall v. 
Larche, 39 La. Ann. 286, 1S 650. See 
Hirsh v. Valloft, 121 La. 66, 46 S 103. 

N. Y.—Folts v. State, 118 N. Y. 406, 
293 NE 567 (appeal from state board 
of claims). 

Tex.—Siensheimer v. Maryland Mo- 
tor Car Ins. Co., (Civ. A.) 157 SW 
228 (holding that in an appellate 
court the amount in controversy de- 
termining its jurisdiction is “the 
amount for which judgment could 
have been rendered in the judgment 
appealed from’’). 

Wash.—Gorham-Revere Rubber Co. 
v. Broadway Automopile Com gus: 
Wash. 578, 129 P 89. 

Man.—Aitken v. Doherty, 11 Man. 
624. 

And see cases more specifically 
cited infra § 190 et seq. ; 

[a] Action by surety for reim- 
bursement.—In Lacy v. O’Reilly, 40 
Tex. Civ. A. 283, 89 SW 640, a surety 
on a note for one hundred dollars, 
with interest after maturity, and 
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‘could: be rendered.** Bs 

[§ 189] b. Necessity and Sufficiency of Showing 
The general rule is that the value or 
amount in controversy must be made to ‘appear af- 


firmatively on the record, and if it cannot be ascer- 


attorney’s fees if collected by law, 
paid the note at maturity. Before 
the date of payment the surety pro- 
posed that the principal should pay 
the note in monthly installments of 
five dollars, and the principal ac- 
cepted the offer and paid one install- 
ment. It was held that the amount 
in controversy, in an action in the 
county court against the principal, 
whether based on the promise im- 
plied by law or on the contract be- 
tween them, was less than one hun- 
dred dollars, as the surety could re- 
cover only one hundred dollars and 
interest from date of payment, and 
hence the court of civil appeals had 
no jurisdiction under the express 
provisions of Sayles Annot. Civ. St. 
(1897) art 996. 

. . S.—Enriquez v. Enriquez, 
222aUiSs 127, 132 SCe 64.56. / ed: 
124; El Paso Water Co. v. El Paso, 
152 U. S. 157, 14 SCt 494, 38 L. ed. 
3896; Red River Cattle Co. v. Need- 
ham, 137 U. S. 632, 11 SCt 208, 34 L. 
ed. 799; Parker v. Morrill, 106 U. S. 
TL SCt £45527 Lr edi (2; 

Colo.—Burnham vy. Grant, 22 Colo. 
AS 506;5.125 PP 574, 576 quot Cye]-. 

Ill.—Kouka v. Kouka, 221 Ill. 98, 
77 NE 556; Miles vy. Miles, 200 Ill. 
524, 66 NE 28; Murray Iron Works 
Co. v. De Kalb Electric Co., 200 Ill. 
186, 65 NE 663; Moore v. Richardson, 
197 Ill. 487, 64 NE 330; Pick v. Mu- 
tual). InsCo,, 4092) Til, 157, 61) Ne 
455; Partridge v. Stevens, 187 Ill. 383, 
58 NE 317; McDole v. Shepardson, 
156 Ill. 383, 40 NE 953; Jordan v. Da- 
vis, 108 Ill. 336; Piper v. Jacobson, 98 
i 389; McGuirk vy. Burry, 93 Ill. 

Kan.—Grant v. Robb, 64 Kan. 886, 
67 P 852; Lowe v. Finney County, 52 
P 95 (holding that, on appeal from a 
refusal to grant a peremptory writ 
of mandamus to compel a board of 
county commissioners to vacate an 
order establishing a highway across 
plaintiff's land, and from an order 
auashing an alternative writ former- 
ly granted, where the record fails to 
show the value of the land taken, no 
jurisdiction to review vests in the 
appellate court); Linn v. Krumm, 52 
P 80 (appeal in mandamus to com- 
pel a road overseer to remove ob- 
structions from an alley); Packard v. 
Packard, 56 Kan. 132, 42 P 335; Hicks 
v. Ferd Heim Brewing Co., 52 P 916; 
Sea v. Benton, 7 Kan. A. 62, 51 P 
Kale 

Ky.—Hill v. Pettitt, 112 SW 646, 38 
Kyl 1041; York v. Riggan, 10 KyL 
$16. But see Watson vy. Brown, 7 
Kyl 215. 

La.—Bloomfield v. Thompson, 133 
La. 209, 62 S 634; Lynch’s Succ., 124 
La. 127, 49 S 1002; Nick v. Bensberg, 
123% Lanrv3bi,. 48.8, 986; Ruston Tee, 
ete. Co. v. .Gulf Compress Co., 120 
La. 474, 45 S 395; State v. Gleason, 
122 Haw 612. 36S) 1608: Ducoing,y v. 
Billgery, 30 La. Ann. 250; Police Jury 
v. Fontaine, 11 Rob. 476; Hall v. San- 
ders, 3 Rob. 10; McRae v. Bushnell, 
4 Mart. N. S.. 483; Dame v. Gass, 11 


Mart. 205; Mercier v. Packwood, 
4 Mart. 38; Thomas’ Succ. 2 McG. 
127 


Mo.—State v. Gill, 107 Mo. 44, 17 
SW 758. 

Tex.—Stricklin vy. Arrington, (Civ. 
A.) 141 SW 189. See also McCord- 
Collins Co. v. Hubbard, (Civ. A.) 90 
SW 524. 

Va.—cC. L. Ritter Lumber Co. v. 
Cove Mountain Min. Co. 115 Wa. 
870, 79 SE 322; Lamb v..Thompson, 
112 Va. 134, 70 SE 507; Williamson 


tained therefrom, the appeal will be dismissed,®” 
the burden being on appellant or plaintiff in error to 
establish the jurisdiction.®® 
ence or speculation is not sufficient.°° 


Mere uncertain infer- 
But where 


v.' Payne,) 103 Va.) 55151553, 4945S 
660 [cit Cyc]. 
W.. Va.—Oppenheimer vy. Triple- 
State Natural Gas, etc., Co., 62 W.: 
Va. 112,115, 57 SH 27', [quot Cyeil: 
Can.—La Compagnie d’Aqueduc de 
la Jeune-Lorette v. Verrett, 42 Can.’ 
S. C. 156; Wenger v. Lamont, 41 Can. 
SUC. 603i sOntario; fete. ha ©Oonawe 
Marcheterre, 17 Can. S. C. 141. 
Ont.—Toronto v. Toronto Electrie 
Light Co., 11 OntLR 310, 7 OntWR 
119. Compare Hamilton vy. Hamilton 
St. R.-.Co., 6 OntWR 375. 
[a] The cause will not be remand- 
ed in order to establish the value of 
the property claimed in plaintiff’s pe- 


tition. Hunter. v. Oelrich, © Dall. 
(Texn 35 (on. 
[b] Finding of state court.—A 


writ of error from the supreme court 
of the United States to the supreme 
court of appeals of Virginia was dis- 
missed where it appeared that that 
court refused to entertain_an appeal’ 
in the case on the ground that the: 
matters involved were purely pe- 
cuniary, and that the amount in con- 
troversy was _ less than_ sufficient to 
give it jurisdiction under the state 
constitution. Callan vy. Bransford, 
13 Us Soot lad SC Sole 5 ame ces 

{[c] Showing interest sufficient to 
support appeal see State v. .Miscar, 
34 La. Ann. 834; Swan v. Bry, 21 La. 
Ann. 481. é 

[ad] Sufficiency of evidence.—(1) 
Petition in error sufficiently showing 
amount. Kemper v. Lord, 6 Kan. A. 
64, 49 P 638. See also May v. Rice, 
101 _U. S. 231, 25 L. ed. 797; McLane 
v. Evans, (Tex.) 58 SW 723. (2)./In- 
junction bond. Anderson v. Smith, 
28 La. Ann. 649. (3) Value stated in 
conveyance. Kahn vy. Kerngood,; 80 
Va. 342; Edwards v. Edwards, 29 La. 
Ann. 597. (4) The jurisdiction of a 
court is not sustained by the mere’ 
sworn statement of a litigant as ta 
the amount involved, where the Cir, 
cumstances of the case contradict 
him. Bloomfield v. Thompson, 133 
La. 209, 62 S 634; Nick v. Bensberg, 
123 a. 351, 48 S 986; (5) . And, 
where the only real showing of the 
value of property of a succession is 
the statement of a witness, given 
while testifying that he once owed 
deceased a certain sum, but that the 
debt is prescribed, such showing is 
not sufficient to sustain appellate jur- 
isdiction in proceedings to determine 
the right to appointment as adminis- 
trator Thomas’ Suce., 2 McG. (La.) 


€8. Emricuez v. Enriquez, 222 U. 
S127, 382. SCt 64,156) lL. ed.: 194" Wale 
sony. Blair, 11900. S387 tiSCuzs0: 
30 L. ed. 441; Burnham vy. Grant, 22 
Colo. A. 506,125 P 574, 576 [quot Cyc]; 
Coc. Ritter  Wunibers Com vo CGoar 
Mountain Min. Co., 115 Va. 370, 79 
SE 322; Lamb v..Thompson, 112 Va. 
134, 70 SH 507; Williamson vy. Payne, 
103 Va. 551, 553, 49 SE 660 [cit Cyc]; 
and other cases in preceding note. 

69. Huntington v. Saunders, 163 
WAS. 4319) MS SttD2O. Ate dgaed se tae 
Cameron, v. UA5 Sh 146>Us “So; 533) sais 
SCt 184, 36 L. ed. 1077; Burnham v. 
Grant, 22 Colo. A. 506, 125 P 574, 576 
[quot Cyc]; Hicks vy. Ferd Heim 
Brewing Co., 7 Kan. A. 812, 52 P 916; 
Lynch’s Suce., 124 La. 127, 49 S 1002 
(holding that a jurisdictional allega- 
tion of value, that the property was 
worth “about $2,000,” was too un- 
certain and problematical to give jur- 
isdiction on appeal); Wade v. Loudon, 
80 La. Ann. 660. 
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there is a prima facie showing of a sufficient juris- 
dictional amount, the burden is on appellee to show 
its reduction by payments or otherwise,’° or to show 
collusion for the purpose of giving jurisdiction.” 
Ordinarily the fact of jurisdiction must appear on 
the record and the showing on the record is conelu- 
In some jurisdictions, however, the terms of 
the statute are such that the appellate court has 
jurisdiction, unless want of jurisdiction affirmatively 
appears. Thus, if the pecuniary limitation is merely 


sive. 


70. Williamson v. Payne, 103 Va. 
551, 49 SE 660 (holding that where 
the original demand is pecuniary and 
in excess of the jurisdictional 
amount, and it is alleged by appellee 
to have been reduced below that 
amount by payment, the burden is 
upon him to make that fact appear); 
Wade vy. Elliott, 14 Ont. L. 6387, 
OntWR 277 (holding that, where, at 
time of commencement of an action 
to declare void two mortgages given 
to secure the same debt, the amount 
of the debt exceeded one thousand 
dollars, and, upon application by 
plaintiff for leave to appeal direct to 
court of appeal from the judgment 
pronounced at the trial, it was con- 
tended by defendant that pending the 
litigation moneys had been realized 
by him which reduced claim below 
one thousand dollars, but this was 
disputed by plaintiff, the proper. con- 
clusion was that the matter in con- 
troversy in appeal exceeded the sum 
or value of one thousand dollars ex- 
clusive of costs, and therefore there 
was jurisdiction). 

71. Filler,v. Tyler, 91 Va. .458, 22 
SE 235 (holding that an appeal would 
not be dismissed on the ground that 
certain claims were collusively as- 
signed for the purpose of jurisdic- 
tion, unless such fact was affirma- 
tively made to appear). 

72. See cases in preceding notes. 

Necessity that jurisdictional amount 
appear of record see also infra § 
1633. 

Conclusiveness of record see infra 
SME Tain 4°CF J. 

Affidavits see infra § 196. 

73. Peterson First Nat. 
v. Bourdelais, 109 Iowa 497, ( 
NW 553 (holding that an appeal lies 
to the supreme court, where the 
pleadings do not show the value of 
the property in controversy, under 
Code § 4100, giving the supreme court 
appellate jurisdiction over all judg- 
ments, except as otherwise provided, 
and § 4110, providing that no appeal 
lies where the amount in controversy, 
“as shown by the pleadings,’ does 
not exceed one hundred dollars, ex- 
cept on certificate of the judge); 
Eden Dist. Tp. v. Templeton Inde- 
pendent Dist., 72 Iowa 687, 34 NW 
472 (holding that an action of man- 
damus to compel the directors of a 
school district to take action upon a 
proposed change in the boundaries of 
the district may be appealed when it 
is not “shown by the pleadings” that. 
the amount in controversy does not 
exceed the statutory minimum). See 
also Democrat Pub. Co. v. Lewis, 90 
Iowa 304, 57 NW 869; Geyer v. Doug- 
lass, 85 Iowa 93, 52 NW 111; Henkle 
v. Keota, 68 Iowa 334, 27 NW 250; 
Babcock y. Board of Equalization, 65 
Iowa 110, 21 NW 207. 

74, Amendmext increasing or re- 
ducing amount see infra §§ 237, 238. 

75. U. S.—Washington, ete., R. Co. 
v. District of Columbia, 146 U. S. 
227, 138 SCt 64, 36 L. ed. 951 (insuffi- 
ecient allegation of value); Olney v. 
The Steamship Falcon, 17 How. 19, 
15 L. ed. 43 (holding that a claim of 
“eighteen hundred dollars and up- 
wards” is too indefinite); Agnew v. 
Dorman, 1 F.. Cas. No. 100, Taney 386. 

Conn.—Burke v. Grace, 53 Conn. 
513, 4 A 257 (holding, under a stat- 
utory provision limiting the right to 
an appeal “when the matter in de- 
mand,” ete., that the amount is some- 
thing to be seen on the face of the 
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apply. 


writ and is not to be determined in 
any other mode); Fuller v. Reed, 2 
Root 188; Butler v. Brace, 1 Root 302. 

~Ga.—Padgett v. Ford, 117 Ga. 508, 
43 SE 1002; Taylor v. Blasingame, 73 
Ga. 111 (holding that, where the right 
to appeal is conferred upon either 
party in the event the principal 
claim or amount exceeds a fixed sum, 
and the exercise of the right de- 
pends upon the pleadings and not 
upon reductions which may be made 
upon a final hearing upon the testi- 
ef of witnesses or findings of the 
jury). 

Ill.—Murray Iron Works Co. v. De 
Kalb Electric Co., 200 Ill. 186, 65 NE 
663; Gottfred v. Woodruff, 193 Ill. 
491, 61 NE 1066; Pick v. Mutual L. 
ISS COBR 20 TN.) 151. aOe INE Or 
Stanton v. Kinsey, 151 Ill. 301, 37 NE 
871 (under a statute relating to ap- 
peals from the court of appeals in 
actions where there was no trial on 


an issue of fact); Piper v. Jacobson,’ 


98 Ill. 389. 

Ind.—Crew v. Sager, 30 Ind. A. 252, 
65 NE 934; Dugdale v. Doney, 28 Ind. 
A. 283, 62 NE 643; Flora v. Russell, 
(A.) 31 NE 936 (as between the jur- 
isdiction of the supreme court and 
the court of appeals, holding that on 
an appeal by plaintiff from an order 
sustaining a demurrer to two of his 
counts, where he sued in three counts 
for an amount in each within the 
jurisdiction of the supreme court and 
a conditional verdict was rendered on 
the third count for a less amount, the 
supreme court had jurisdiction, be- 
cause it could not be said that the 
plaintiff would not recover more than 
the amount of the verdict on the 
counts to which the demurrer had 
been sustained). 

Iowa.—Bacon v. Iowa Cent. R. Co., 
157 Iowa 493, 1837 NW 1011; Davis v. 
Laughlin, 147 Iowa 478, 124 NW 876; 
Hancock v. Hancock, 134 Iowa’ 475, 
109 NW 1009; Schultz v. Ford, 133 
Iowa 402, 109 NW 614, 12 AnnCas 
428; Wald v. Wald, 124 Iowa 183, 99 
NW 720; Fullerton v. Cedar Rapids, 
etc., R. Co., 101 Iowa 156, 70 NW 106; 
Sharp v. Nelson, 93 Iowa 466, 61 NW 
946; Thurston v. Lamb, 90 Iowa 363, 
57 NW 875 (value of personal prop- 
erty sued for); Buckland vy. Shep- 
hard, 77 Iowa 329, 42 NW 311; Ruiter 
v. Plate, 77 Iowa 17, 41 NW 474; Elli- 
thorpe v. Reidesil, 71 Iowa 315, 32 
NW 238; Ormsby v. Nolan, 69 Iowa 
130, 28 NW 569; Hays v. Chicago, 
etc., R. Co., 64 Iowa 593, 21 NW 98; 
Sept v. Dillon, 56 Iowa 367, 9 NW 

02. x 


Kan.—Robinson y. Lamoureaux, 71 
Kan. 850, 80 P 595. 

Ky.—Sears v. Ohler, 144 Ky. 473, 
139 SW 759; Blakely v. Bogard, 143 
Ky. 377, 136 SW 616; Beaver Dam v. 
Stevens, 118 SW 320; Howard v. 
Maysville, etce., R. Co., 70 SW 631, 
24 Kyl 1051; Huff v. Logan, 60 SW 
483, 22 Kyl 1314 (holding that, 
where the original petition did not 
state a cause of action and the 
amended petition sought to recover 
less than the jurisdictional amount, 
the sufficiency of the amendment 
would not be considered); Spiceland 
v. Shelton, 53 SW 274, 21 KyL 863 
(holding that, where the petition 
shows the principal of the debt to be 
less than the jurisdictional amount, 
an appeal will not lie, although the 
judgment is for more than that 
amount and does not show that any 
part of it is interest); Schnabel v. 
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188 189 


an exception to the general appellate jurisdiction of 


to defeat the jurisdiction, it must 


appear that the ease falls within the exception.” 
[§ 190] c. Determination from Pleadings ‘*—(1) 
Ordinarily, the amount in controversy 
will be determined by the pleadings—the amount 
claimed on the one side and denied on the other.’® 
This depends largely upon the statute, however, and, 
as we shall hereafter see, the rule does not always 
Sometimes the amount demanded by the 


Jacobs, 105 Ky. 774, 49 SW 774, 20 
Ky Lo SG. 7% 

La.—Barry’s Succe., 130 La. 401, 58 
S 20; Spearing v. Whitney-Central 
Nat. Bank, 129 La. 607, 56 S 548; 
Spremich y. Maurepas Land, etce., 
Co., 114 La. 1058, 38 S 827; Taylor v. 
Almada, 50 La. Ann. 351, °23.S ‘3653 
Mehle v. Bensel, 39 La. Ann. 680, 2 
S 201; Le Blanc v. Pittman, 16 La. 
Ann. 430. : 

Mo.—Kane. v. Kane, 146 Mo. 605, . 
48 SW 446 (holding that, where no 
amount is specified in the petition, a 
judgment for the defendant is not” 
appealable). 

N. Y:—Zoeller Vv. Riley, 98 N. Y. ~ 
668, 7 NYCivProc 303, 1 HowPrNS 
525 (holding that, in an action not 
founded on contract, the amount de- 
manded is the amount in controversy — 
within the statutory provision). See 
also Van Gelder v. Van Gelder, 81 N. 
Y. 128; and infra § 200. ‘ 

Pa,—Com. v. Magee, 213 Pa. 443, 
62 A 1106 (amount claimed as of 
time of bringing suit). 

Tex.—Nashville, ete, R. Co. v.— 
Grayson County Nat. Bank, 100 Tex. 
SW 431; Birdsong v. Allen, 
165 SW 46; Potts v. Deyerle, 
49 Tex. Civ. A. 281, 107 SW 928. 

Vt.—Fisk v. Wallace, 51 Vt. 418; 
Love v. Estes, 6 Vt. 286. 

Va.—Sanger v. Chesapeake, etc., R- 
Co., 102 Va. 86, 45 SE 750% Cox v. 
Carr, 79 Va. 28; Vaiden v. Bell, 3 
Rand. (24 Va.) 448. And see Elliott 
v. Ashby, 104 Va. 716, 52 SE 383. 

Wash.—Gorham-Revere Rubber Co. 
v. Broadway Automobile Co TL 
Wash. 578, 129 P 89; Ingham v.‘*Har- 
per, 71 Wash. 286, 128 P 675, AnnCas. 
1914C 528; Bleecker v. Satsop R. Co., 
3 Wash. 77, 27 P 1073. 

W. Va.—Brown v. Brown, 72 W. 
Va. 648, 78 SE 1040, 47 LRANS 995; 
Case Mfg. Co. v. Sweeny, 47 W. Va. 


638, 35 SH 853. 

. James Richardson 
38 Can. S. C. 41 (on interven- 
Montreal ‘Water, etc., Co. v. 
35 Can. S. C. 255, 25 Cant 
OccNotes 5; Dufrense v. Fee, 35 Can. 
S. C._8; Winterler v. Davidson, 34 
Can. S. C. 274, 24 CanLTOccNotes 79; 
Coghlin v. La Fonderie de Joliette, 
34 Can. S. C. 153; Bell v. Vipond, 31 
Can. S. C. 175, 21 CanLTOccNotes 
328; Dufresne v. Alfred Guévremont, 
26: Can: S.-C. 216: , 

Newfoundl.—Rogerson y. Sprack- 
lin, 2 Newfoundl. 368. 

{aj Sufficiency of the pleadings 
will not be considered. Williamson 
v. Brandenberg, 6 Ind. A. 95, 31 NE 
369; Hayden v. Kallis, 6 Kyl 510. 

[b] Amended petition.—Where the 
original petition did not state a cause 
of action, and the amount sought to 
be recovered by an amended petition 
was less than two hundred dollars, 
the sufficiency of the amendment will 
not be considered, the amount in con- 
troversy thereon not being sufficient’ 
to give jurisdiction of anappeal. Huff 
v. Logan, 60 SW 488, 22 KyL 1314. 

[c] Where judgment for want of 
a sufficient affidavit of defense is re- 
fused by the court below, the amount 
really in controversy, within Act May 
5, 1899 (P. L. 249), relating to ap- 
peals and providing that the judge 
hearing the case shall certify to the 
same, is the amount alleged to be due 
in the statement of claim at the time 
nes br eiue. the SoG not as of 

e time of appeal. om. v. M 
213 Pa. 443, 62 A 1106. ovine 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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party seeking a money judgment controls absolutely, 
in which case it must be ascertained by the conclu- 
sion or ad damnum of the declaration or com- 
plaint.*® On the other hand, however, the amount 
demanded, or the prayer of the pleading, or the 
value alleged in the pleading, will not prevail over 
the facts pleaded;** and the amount demanded or 
value alleged in the complaint or declaration will not 
determine the jurisdiction where it appears that the 
demand or alleged value is fictitious or colorable,’® 
or, in many jurisdictions, where it appears from the 
record as a whole that, for any other reason, the 
amount demanded or value alleged is not the amount 
actually in controversy.*® Furthermore the statute 


sometimes makes the appellate jurisdiction depend-_ 


ent, not at all on the pleadings, but on the amount 
of the judgment appealed from, or of the judgment 
of the trial court on appeal from an intermediate 
appellate court.®° 
. Exemplary damages discretionary. Where the 
complaint asks actual and exemplary damages, the 
amount in controversy is the aggregate, notwith- 
standing exemplary damages are not a matter of 
right, but discretionary with the court.®+ 

[§ 191] (2) Reciprocal Right Shown by Plead- 
ings. In some jurisdictions it is held that, if it 
appears from the pleadings that one of the parties 
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to appeal to the supreme court, the same right will 
be recognized in favor of his opponent.®? 

[§ 192] (3) Parties Bound by Showing. Where 
plaintiff makes the requisite jurisdictional allega- 
tions as to the value of the property involved, he 
cannot, on appeal, deny the jurisdiction of the ap- 
pellate court by showing. a less valuation in order 
to obtain a dismissal of the appeal.®* 

[§ 193] (4) Effect of Answer or Plea. In some 
jurisdictions defendant cannot increase the value by 
alleging a greater value than that laid in the com- 
plaint, since no greater judgment could be rendered 
than the value alleged by plaintiff;** and issues 
raised merely by pleas cannot have the effect of in- 
creasing the amount in controversy.2> But in 
Louisiana, where the answer sets up that the value 
of the matter in dispute exceeds the minimum juris- 
dictional amount, and it is clear that the value is 
as alleged, the supreme court has jurisdiction.%* 

[§ 194] d. Value of Property or Right. Upon 
the principle that, when the object of the suit is 
not to obtain a money judgment, but to obtain other 
relief, the amount mvolved must be determined by 
the value in money of the relief to plaintiff or of the 
loss to defendant, it is held in some jurisdictions 
that a pleading which does not allege such value is 
not sufficient to give the appellate court jurisdic- 


to the suit has an appealable interest, entitling him | tion’on an appeal from an adverse judgment.®* It 
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76. Cal.—Henigan v. Ervin, 
Cal. 37, 42 P 457. 

Mass.—Chamberlain v. Cochran, 8 
Pick. 522. 
moo ig v. Allenbach, 6 Nev. 
Vt.—Love v. Estes, 6 Vt. 286. 

Can.—Coté v. James Richardson 
Co!; 38° Can) S. C. 415. Standard” L:- 
Assur. Co. v. Trudeau, 30 Can. S. C. 
‘308; 20 CanLTOccNotes 223; Citizens’ 
Light, etc., Co. v. Parent, 27 Can. S. 
C. 316; Dominion Salvage, etc., Co. 
v. Brown, 20 Can. S. C. 203; Ayotte v. 
Boucher, 9 Can. S. C. 460; Levi. v. 
Reed, 6 Can. S. C. 482; Joyce v. Hart, 
Ha Can S.C. oak. Contra where 
plaintiff acquiesced in a judgment of 
the court of first instance for less 
than the amount demanded by not 
appealing from the same see Mo- 
nette v. Lefebvre, 16.Can. S. C. 387. 

"77. UU. S.—Gorman v. Havird, 141 
Wis 06, 1 SCl 943.0 30. wed. Crs 
Shacker v. Hartford F. Ins. Co., 93 U. 
S. 241, 23 L. ed. 862. But where 
plaintiff claims a certain amount, 
and lays the ad damnum at a less 
amount, it is held that, on a general 
verdict against him, the amount 
claimed is the sum laid in the ad 
damnum. Scott v. Lunt, 6 Pet. 349, 
8 L. ed. 423. 

Conn.—Lockwood v. Knapp, 4 Conn. 
257 (holding that the demand for 
damages would not be sufficient to 
confer jurisdiction where it appeared 
that the amount actually due and in 
suit was less than sufficient for that 
purpose); Lord v. Merwin, 1 Root 
276; Gates v. Jones, 1 Root 238. 

Ind.—Williamson v. Brandenberg, 
133 Ind. 594, 32 NE 834; Breidert v. 
Krueger, 76 Ind. 55; Seward v. 
Steeley, 29 Ind. A. 689, 65 NE 216. 

Iowa.—Central City v. Treat, 101 
Iowa 109, 70 NW 110; Nash v. Beck- 
man, 86 Iowa 249, 53 NW 228. 

Kan.—Finnup v. Garfield Tp., (A.) 
Doe 37 7. f 

Ky.—Wilson vy. Dickenson County 
Bank, 159 ‘Ky. 102, 166 SW _ 790; 
Blakely v. Bogard, 148 Ky. 377, 136 
Sw 616. 

La.—Bloomfield v. Thompson, 133 
La. 209, 62 S 634 (holding that the 
court is not bound by allegations of 
value, even if sworn to; and, where 
the contrary of the allegation is 
manifest, and there is no showing 
that the amount involved exceeds 
two thousand dollars, the supreme 
court will not take jurisdiction); 


Railroad Lands Co. v. Webster Sand, 
etc., Co., 129 La. 782, 56 S 886; Leury 
v. Baton Rouge Compress Co., 117 
La. 956, 42 S 439; Samorini v. Mal- 
lard, 35 La. Ann. 250; Halpin v. Max- 
well, 24 La. Ann. 94; Armistead v. 
Lisso, Mann. Unrep. Cas. 159. 

Mo.—Pittsburg Bridge Co. v. St. 
Louis Transit Co., 205 Mo. 176, 103 
Sw 546. 

Wash.—Ingham v. Harper, 71 
eae 286, 128 P 675, AnnCas1914C 

W. Va.—Lawson v. Hersman, 67 W. 
Va. 636, 69 SE 191 (holding. that 
where it appeared from the record in 
a pecuniary action that the sum for 
which plaintiff was entitled to judg- 
ment, if at all, did not exceed the 
jurisdictional amount, a writ of error 
would not lie to a denial of judgment 
for him, although he declared for a 
sum in excess of the jurisdictional 
amount). 

Finding of value; necessity and ef- 
fect see infra § 195. 

Amount or value actually. in con- 
troversy; construction of pleadings 
see infra § 197. 

78. See infra § 198. 

79. Chenault v. Arlington Bank, 
159 Ky. 104, 166 SW 789; Wilson v. 
Dickenson County Bank, 159 Ky. 102, 
166 SW 790; Rogers v. National Cal- 
endar, etc., Co., 129 La. 504, 56 S 421; 
King v. Galvin, 62 N. Y. 238; Shelton 
v. Shrader, (W. Va.) 80 SE 344; Law- 
son v. Hersman, 67 W. Va. 636, 69 
SH 191; Clark v. Dower, 67. W. 
Y 407 -68 SE 369. And see infra 

80. Rupel v. Ohio Oil Co., 172 Ind. 
300, 88 NE 508 (holding that under 
Burns Annot. St. (1908) § 1892 subds 
14, 18, providing that all cases where- 
in the amount in controversy, exclu- 
sive of interest and costs, exceeds 
six thousand dollars shall be appeal- 
able to the supreme court, and:all 
other cases to the appellate court, an 
appeal from a judgment against 
plaintiff for costs, on sustaining a 
demurrer to the complaint demanding 
judgment for one hundred thousand 
dollars lies to the appellate court, 
the “amount in controversy” being 
determined from the amount of the 
judgment exclusive of interest and 
costs); Leonard v. Whetstone, 163 
Ind. 702, 72 NE 1045; Crum v. North 
Vernon Pump, etc., Co., 163 Ind. 596, 
72 NE 587; Ontario, ete., R. Co. v. 
Marcheterre, 17 Can. S. C. 141. 


On appeal from appellate court see 
infra § 200. 

Finding of value see infra § 195. 

81. Thompson v. Jackson, 93 Iowa 
376, 61 NW 1004, 27 LRA 92. 

82. Mutual Reserve Fund L. As- 
soc. v. Smith, 169 Ill. 264, 48 NE 208, 
61 AmSR 172; New Orleans, etc., R. 
Co. v. Barton, 43 La. Ann. 171, 9 S 
19; Gorham-Revere Rubber Co. v. 
Broadway Automobile Co., 71 Wash. 
578, 129 P 89; Taylor v. Spokane 
Falls, ete., R. Co., 32 Wash. 450, 73 P 
499; Penter v. Staight, 1 Wash. 365, 
Boe 469. Compare however infra § 

83. Butler. v. Brace, 1 Root 
(Conn.) 302; Brown v. Citizens’ Bank, 
(Kan. A.) 52 P 907; Spremich v. 
Maurepas Land, etc., Co., 114 La. 
1053, 38 S 827; Boggs v. Hays, 44 La. 
Ann. 859, 11 S 222. ; 

[a] Fluctuation in value.—For the 
purposes of the appeal plaintiff is 
bound by the allegations of his pe- 
tition as to the value of the property 
claimed by him, and neither his right 
of appeal nor the jurisdiction of the 
court to which the appeal is taken 
fluctuates with the market value of 
such property. In re Quaker Realty 
Co., 131 La. 84, 59 S 28; Spremich v. 


Maurepas Land, etc. Co, 114 La. 
1053, :38,S, 827. 
84. Thurston yv. Lamb, 90 Iowa 


363, 57 NW 875. 
85. . Standard L. Assur. Co. v. Tru- 
deau, 30 Can. S. C. 308, 20 CanLTOce 


Notes 223. 
Mansfield, 129 


86. Lawrence v. 
La. 672, 56 S 633. 

87. El Paso Water Co. v. El Paso, 
152.0. (S2 L557, 14 SCth494, -3Setiwed: 
396; State v. Sewerage, etc., Bd., 113 
La. 924, 37 S 878; Sandoz v. Duhon, 
35 La. Ann. 1204; Saux v. Patton, 34 
La. Ann. 1155; Dugan v. Police Jury, 
26 La. Ann. 673; Ternoir v. Weaver, 
Mann. Unrep. Cas. (La.) 107; Gast 
Bank Note, ete., Co. v. Fennimore As- 
soc., 147 Mo. 557, 49 SW 511. See 
also Sanders Baptist Church v. Den- 
nis, 125 La. 822, 51. S 911. And see 
cases supra § 189 text and note 67. 

[a] In some jurisdictions, how- 
ever, the statute gives appellate jur- 
isdiction generally, except where the 
amount in controversy, “as shown by 
the pleadings,” does not exceed a cer- 
tain amount, and in such case an 
appeal lies, where the pleadings do 
not show the value or amount in con- 
troversy. Peterson First Nat. Bank 
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has also been held, however, that such value may be 
So, where the pro- 
ceeding is such that the amount actually involved 
does not appear prior to the trial of the particular 
issues, the amount must be determined from. the 
And it has been held that, on a mere 
conflict of evidence as to value, the court will take 


ascertained from the evidence.®® 


evidence.®® 


jurisdiction.°° 


[§ 195] e. Finding of Value. 


as returned to the court.® 


v. Bourdelais, 109 Iowa 497, 80 NW 
553; Eden Dist. Tp. v. Templeton In- 
dependent Dist., 72 Iowa 687, 34 NW 


472. And see supra § 189 text and 
note 73. 

[b] Petition supplemented by al- 
legations of defendant.—And _ al- 


though the allegations of the petition 
do not affirmatively show the amount 
in controversy as within the appeal- 
able sum, if these are supplemented 
by allegations of defendant, and from 
both combined it appears that the ob- 
ject sought to be recovered is worth 
more than the jurisdictional amount, 
the appeal will be sustained. Sandoz 
v. Duhon, 35 La. Ann. 1204. 

{c] The salary fixed by law need 
not be alleged in a suit involving the 
right to office. Tish vy. Coliens, 21 
La. Ann. 289. 

88. Beasley v. Glassell, 110 La. 
230, 34 S 424 (holding that, in an ac- 
tion for trespass, the real amount, as 
shown by the evidence, governs on 
the question of appeal, where the 
pleadings are not such as to satisfy 
the appellate court that the amount 
in controversy is within its jurisdic- 
tion). Peo. v. Horton, 64> N:) Y. 58% 
Dickinson v. Mankin, 61 W. Va. 429, 
56 SE 824; Douglas v. Parker, 12 
Man. 152. Where evidence was of- 
fered in the court below, but rejected, 
to show that the value of the office 
in dispute was over three hundred 
dollars, it was held that the evidence 
should have been received, and the 
ease was appealable. Lanier v. Gal- 
FAtas wo sea svAn ny sib. 

Affidavits see infra § 196. 

89. Payne v. Chicago, ete., R. Co., 
170 Ill. 607, 48 NE 1053 (holding 
that the direction of the creditor to 
summon a person as garnishee in an 
attachment does not indicate or de- 
termine the amount or nature of the 
claim against the garnishee; that in 
such case the amount involved must 
be determined from the evidence— 
as where no issue is taken on the 
answer of the garnishee and the 
parties proceeded to a trial and ex- 
amination of witnesses as to whether 
the garnishee is indebted to the at- 
tachment debtor—and that if the evi- 
dence shows that, if any judgment 
could have been rendered against the 
garnishee, it must have been a judg- 
ment for less than the jurisdictional 
amount, an appeal will be dismissed 
as to such creditor). See also Gud- 
gell v. Bath County Ct., 8 KyL 677. 

90. Reinerth v. Rhody, 52 La. Ann. 
2029, 28 S 277. 


91. Burke v. Grace, 53) Conn? 513) 
4 A 257. 
92. Hancock v. Hancock, 134 Iowa 


475, 109 NW 1009 (holding that under 
Code § 4110, preventing appeals in 
causes where the amount in contro- 
versy, “as shown by the pleadings,” 
does not exceed one hundred dollars, 
except on certificate of the trial 
judge, in fixing the appellate juris- 
diction, the amount in controversy is 
to be determined from the pleadings 
and not from the judgment); Winte- 
ler v. Davidson, 34 Can. S. C. 274; 
Coghlin y. La Fonderie de Joliette, 34 


Under a statute 
giving the right to appeal from a final judgment 
only when the matter in demand exceeds a fixed 
amount, it is held that the right of appeal-depends, 
not upon any finding by the court as to the value of 
the matter in demand, but solely upon the state- 
ment of the amount as it appears in’the complaint 
And in other jurisdic- 
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Can. S. C. 153. See also McCrowell 
v. Burson, 79 Va. 290. 

93. Denver First Nat. Bank v. 
Follett, 27 Colo. 512, 62 P 361 (hold- 
ing that under a statute providing 
that the supreme court shall not re- 
view any judgment unless the dam- 
ages awarded, or, in replevin, the 
value found, exceeds, two thousand 
five hundred dollars, where plaintiff 


attached goods alleged to belong to 


defendants, and an intervener filed a 
petition claiming the goods, and stat- 
ing their value at eight thousand 
dollars, and on the trial a judgment 
was entered for the claimant, in 
which no value of the- goods was 
stated, the supreme court could not 
review the judgment, since the peti- 
tion in intervention was substantially 
a complaint in replevin, and uncon- 
troverted allegations of value in the 
pleadings could not confer jurisdic- 
tion where the judgment failed to 
find any value); Conly v. Boyvin, 25 
Colo. 498, 55 P 732; Stevenson v. 
Clarke, 2 Colo. A. 108, 29 P 1081. 

94. Matthews v. Rising, 194 Pa. 
217, 44 A 1067 (holding that the su- 
preme court has no jurisdiction of an 
appeal from a judgment on a case 
stated in an action of ejectment, 
wheré there is no certificate by the 
trial judge that the value of the land 
is greater than fifteen hundred dol- 
lars, as required by the act of May 
5, 1899 [P! L. (1889) p 249 § 4], and 
such an appeal will Ba remitted to 
the superior court); In re Misselwitz, 
Li (Bato Oo ms Ore Ah ae 

[a] Agreement of the parties in 
ejectment as to the value of the 
premises will not take the place of 
the certificate of the trial judge as to 
the jurisdictional amount required by 
the statute to confer appellate juris- 
diction. Matthews v. Rising, 194 Pa. 
217, 44 A 1067. 

95. U. S.—Brown v. Barry, 3 
Dall. 365, 1 L. ed. 638 (holding that 
where the suit is for “7701. sterling 
money of Great Britain,” and the 
value of the money is not averred, 
the verdict of the jury, finding the 
value, fixes the same for the pur- 
pose of determining the jurisdic- 
tion). 

Ind.—Jewell v. Sullivan, 130 Ind. 
574, 30 NE 789 (holding that, where 
plaintiff, in an action for personal 
injuries, appealed from the refusal 
of the trial court to enter judgment 
on a verdict in his favor for one 
thousand dollars, that sum was the 
amount in controversy, although a 
larger amount was claimed in the 


pleadings); Buscher v. Lafayette, 8 
Ind. A. 590, 36 -NE 371 (to same 
effect). 


Kan.—Brown v. Citizens’ Bank, (A.) 
52 SP) 907. 

Ky.—Clarkson vy. Clarkson, 1 Duv. 
268; Stirman v. Smith, 8 KyL 781, 
10 SW 131, 10 KyL 665. 

Mo.—Culbertson v. Young, 156 Mo. 
261, 56 SW 893 (holding that, where 
plaintiff sought damages in an 
amount in excess of two thousand 
five hundred dollars, the jurisdiction- 
al amount for appeal to the supreme 
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tions the terms of the statute are such that the 
jurisdiction on appeal depends upon the amount or 
value in controversy as shown by the pleadings, and 
not upon the judgment, findings, or verdict, of the 
court or jury.°? 
sometimes expressly makes the right of review, or 
the jurisdiction on appeal, in certain cases depend- 
ent upon the amount of damages awarded or the 
value found,®? or requires a certificate of the trial 
judge as to the amount or value involved;°* and 
there are other cases in which it is held that the 
right of appeal is controlled, not by the amount 
claimed or value alleged in the pleading, 
value found or amount determined by the verdict, 
finding, or judgment, of the court or jury.®® 

[§ 196] f. Affidavits. 


On the other hand the statute 


but by the 


It has been held that the 


court, and secured a verdict for less 
than that sum, said court had no 
jurisdiction of an appeal by him from 
an order granting defendant a new 
trial, seeking to have judgment ef- 
tered on the verdict). 
Pa.—Astwood v. Wanamaker, 209 
Pa. 103, 58 A 139; Prentice v. Han- 
cock, 204 Pa. 128, 53 A 763; Peters 
v. Carner, 183 Pa. 65, 38 A 509; Hart- 
man v. Reading Wood Pulley Co., 38 


Pa. Super. 587. 
Va.—Hepburn y. Lewis, 2 Call (6 
Va.) 497. 


Wash.—Graves v. Thompson, 35 
Wash. 282, 77 P 384 (holding that, 
in an action to recover personal 
property, the amount in controversy 
for the purpose of determining ap- 
pellate jurisdiction is the value of 
the property as found by the trial 
court, and not the value alleged in. 
the complaint); Schreiner v. Emel, 
26 Wash. 555, 67 P. 228 (holding that, 
where, on appeal by a garnishee from 
a judgment against him, the plead- 
ings fail to show the amount 
claimed to be due from him to the 
principal debtor, and the evidence is 
not before the appellate court, and 
there is no other means of deter- 
mining such amount from the rec- 
ord, the appellate court, in determin- 
ing whether the amount in contro- 
versy is sufficient to. confer jurisdic- 
tion, is controlled by the findings 
of the trial court as to the amount 
due); Herrin v. Pugh, 9 Wash. 637, 
38 P 213 (holding that, under the . 
provision that the appellate jurisdic- 
tion of the supreme court shall not 
extend to civil actions, where the 
value of the property does not ex- 
ceed a certain amount, the mere re- 
cital by a claimant of attached prop- 
erty of its value in his affidavit does 
not, in the absence of a finding that 
its value exceeds that sum, give the 
court jurisdiction of an appeal by 
him). These cases in etfect over- 
rule so far as it is to the contrary 
Freeburger v. Caldwell, 5 Wash. 769, 
32 P %32. 

Can.—+Ontario, _ etc., Co. 
Marcheterre, 17 Can. S. a ‘441 (hold: 
ing that the supreme court had no 
jurisdiction under § 29 of the Su- 
preme Court and Exchequer Courts 
Act, upon an appeal by the defen- 
dant where the amount in contro- 
versy had not been established by 
the judgment appealed from). 

See McCord-Collins Co. v. Hubbard, 
(Tex. Civ. A.) 90 SW 524. 

[a] Release of value found.—in 
Bennett v. Butterworth, 8 How. (U. 
S.) 124, 12 L. ed. 1013, which was a 
suit for the recovery of four slaves, 
whose value plaintiff alleged to be 
two thousand seven hundred dollars, 
the jury found a verdict for plain- 
tiff for “twelve hundred dollars, the 
value of the negro slaves in suit, 4 
and piaintiff thereupon released the 
judgment for one thousand two hun- 
dred dollars, the court adjudging that 
he recover of defendant the said 
slaves, and it was held that the case 
was within the appellate jurisdiction 
of the supreme court. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ij -§§ 196-197] 


affidavit filed for a writ in replevin,®® or an affi- 
davit prepared and filed in pursuance of a statute 
in attachment or garnishment,®’ may be looked to 
in order to ascertain the value of the property or 
the amount involved, as the case may be. 
necessarily, it would seem, in cases in which the 
pleading or record must show the jurisdictional fact, 
the amount or value cannot be shown by affidavits in 
On the other hand, however, 
where the amount or value of the matter in dispute 
does not appear from the pleadings or evidence, 
and is not required to appear of record, the rule of | 


the appellate court.®® 


[b] Judgment in attachment; 
claim by third person.—In an ac- 
tion of assumpsit, commenced by at- 
‘tachment originating in the county 
court, the sheriff levied upon certain 
property of defendant in the attach- 
ment, and another perscn interposed 
a claim of property therein. Upon 
the trial of this claim a verdict was 
rendered against the claimant and 
judgment entered thereon, from which 
the claimant appealed to the circuit 
court, where the judgment was af- 
firmed. The claimant then sought 
to bring the cause by writ of error 
to the supreme court. The judgment 
in the attachment suit was nearly 
three hundred dollars, but the value 
of the property levied upon was not 
stated. It was held that in deter- 
mining the amount in controversy 
reference could be had to the judg- 
ment in the attachment suit. Brillis 
v. Blumenthal, 13 Fla. 577. 

96. Rohe v. Pease, 189 Ill. 207, 59 
NE 520; Morris v. Preston, 93 Ill. 215. 
sehen however supra § 195 note 


97. Pick v. New York Mut. L. Ins. 
Co., 192 Ill. 157, 61 NE 455 (holding 
that an affidavit prepared and filed 
under the Garnishment Act might 
be regarded as a pleading under the 
provision of the Appellate Court Act 
{L. (1887) p 157], authorizing resort 
to the pleadings to determine the 
amount involved where no issue of 
fact is tried in the’ lower court); 
Pennington v. Richie, 100 Miss. 792, 
57 S 220. 


98. Ill.—Hall v. Hale, 202 Ill. 326, 
66 NE 1060; McGuirk v. Burry, 93 
aU sei alts 


Ind.—Smith v. American Crystal 
Monument Co., 160 Ind. 141, 65 NE 
524 


Ky.—Ashley v. Millett, 8 Kyl 536. 

W. Va.—Hannah v. Charleston Nat. 
Bank, 53 W. Va. 82, 84, 44 SE 152 
[quot and appr Cyc]. 

Can.—Wenger v. Lamont, 41 Can. 
S.C. 603. 

See The Elizabeth, L. R. 3 A. & 
HE. 33. 

[a] Where value to be certified by 
trial judge.—Where there is nothing 
on the record to show whether the 
value of the property really in con- 
troversy is greater or less than one 
thousand dollars, evidence should be 
presented to the lower court so that 
a proper certificate may be made to 
determine the jurisdiction of the ap- 
pellate court. In re Misselwitz, 177 
Pa. 359, 35 A 722. ; 

99. U. S.—Enriauez v. Enriquez, 
U.S. 123.0382 SCthi62, 56)i, eds -122); 
U. S v. Trans-Missouri. Freight 
Assoc., 166 U. S. 290, 17 SCt 540, 41 
L. ed. 1007; U. S. v. The Brig Union, 
4 Cranch 216, 2 L. ed. 600. 

Kan.«-Smith v. Benton, 7 Kan. A. 
62,151) P 971. 

La.—State v. Briede, 119 La. 161, 
43 S 992: Waters Pierce Oil Co. v. 
New Iberia, 47 La. Ann. 863, 17 S 
348: Gee v. Thompson, 389 La. Ann. 
310, 1 S 537; Testart v. Belot, 32 La. 
Ann. 603; Thomas’ Suce., 2 McG. 127. 

Tex.—Austin Real Est., etc., Co. v. 
Bahn, 87 Tex. 582, 29 SW 646, 30 SW 
430 (a suit in which it was unneces- 
sary to allege or prove value). 

Va'—Lamb v. Thompson, 112 Va. 
134, 70 SE 507. - 

W. Va.—Union Bank v. Loeb Shoe 


[3 C. J.-26] 


APPEAL AND ERROR 


i 


But, 


In General. 


Co., 71 W. Va. 494, 76 SE 883; Han- 
nah v. Charleston Nat. Bank, 53 W. 
Va. 82, $84, 44 SH 152 [quot and appr 
Cyc]. See also McCoy v. McCoy, 33 
W. Va. 60, 10 SE 19. 

Can.—Muir v. Carter, 16 Can. S. C. 
473 (actual value of shares of bank 
stock at commencement of action 
may be shown by affidavit). See also 
Hood vy. Sangster, 16 Can. S. C. 723. 

B. C.—Centre Star Min. Co. v. 
Rossland-Kootenay Min. Co., 11 B. C. 
509, 1 WestLR 3138, 336 (as to ex- 
pense in obeying injunction). 

Ont.—Preston v. Toronto R. Co., 
13 Ont. L. 78, 8 OntWR 753. 


[a] Affidavit on notice see Course 
v,, Stead, ASD allencuans ico mleicd: 
[b] Affidavit too late after dismis- 


sal of appeal see Richmond vy. Mil- 
moun Ze ELO Wea CUcst Se) oo Lt a Gila, 
ed. < 

{c] Affidavit in opposition to 
jurisdiction.— Where, on an appeal by 
the children and heirs at law of a 
deceased married woman from a de- 
eree ordering her real estate to be 
sold for the payment of debts alleged 
to have been due from her to appel- 
lee, the face of the record shows 
the value of the property sufficient- 
ly to give the supreme court juris- 
diction, and appellee has refused to 
appear in the supreme court, it is too 
late, upon a motion to set aside the 
judgment, to present extrinsic evi- 
dence of the actual value of the prop- 
erty. Dodge v. Knowles, 114 U. S. 
436, 5. SCtl 11085-1797, 29 “ed: 296. 
See also Red River Cattle Co. v. 
Needham, 137 U. S. 632, 11 SCt 208, 
34 L. ed. 799. 

[dj] Weight and sufficiency (1) see 
Talkington v. Dumbleton, 123 U. S. 
745, 8 SCt 335, 31 L. ed. 313; Zeigler 
v. Hopkins, 117 U. S. 683, 6 SCt 919, 
29 L. ed. 1019; Gage v. Pumpelly, 108 
Urs. 1642: 59SCt 3900 27 bs ed C66s: 
(2) Affidavit insufficient. Wnriquez v. 
Enriquez, 222 2 Sie 12355 82 SCt ‘62; 
56 L. ed. 122; and infra text and 
note 1. (3) An affidavit is not suffi- 
cient to support the appellate juris- 
diction of the court of appeals un- 
less it shows, not only that the 
amount in dispute is not below its 
jurisdiction, but also that it is not 


beyond it. Thomas’ Suce., 2 McG. 
(QbEM ye MILA 
{e] Value subsequent to final 


judgment (1) cannot be shown by 
affidavit to affect appellate jurisdic- 
tion. In re Quaker Realty Co., 131 
La. 84, 59 S 23 (holding that, where 
the record below disclosed a contro- 
versy over the property alleged to 
be worth one thousand dollars, and 
that both parties acquiesced in an 
appeal to the court of appeals from 
an interlocutory judgment rendered 
in the suit, affidavits as to value as 
of date subsequent to the final judg- 
ment rendered in the cause would 
not be considered in determining the 
question of the appellate jurisdiction 
of the supreme court, the test of 
jurisdiction being the value of the 
property when the suit was insti- 
tuted). (2) Spremich v. Maurepas 
Land, ete., Co., 114 La. 1053, 1054, 38 
S 827 (where it was said: “The plain- 
tiff is bound, quoad the question of 
the appeal, by the allegation of his 
petition. Nor does it affect the ques- 
tion that the land has become more 


[30.J3.] 401 


practice prevails in some jurisdictions to permit 
proof of some kind, even by affidavit, either before 
or after appeal, 
davit may be considered for the purpose of deter- 
mining the amount in controversy, it must not con- 
tain a mere statement of a legal conclusion. 

[§ 197] . g. Amount Actually in Controversy—(1) 
Itis not always the sum demanded or 
claimed which controls, but under most statutes the 
jurisdiction on appeal depends upon the amount or 
value which is actually in controversy between the 
parties as the case stands in the appellate court,” 


to show the fact.22 When an affi- 


or less valuable since the institution 
of the suit, since neither the right 
of appeal nor the jurisdiction of the 
court to which the appeal is taken 
fluctuates with the market value of 
the property’). See supra § 192. 

1. State v. Briede, 119 La. 161, 43 
S 992 (holding that an affidavit that 
a suit to compel a compliance with 
the law requiring a list of persons 
who have paid their poll tax to be 
filed with the clerk of court involves 
more than two thousand dollars is a 
mere statement of a legal conclusion, 
insufficient to give the supreme court 
jurisdiction on appeal). See also 
Smith v. Benton, 7 Kan. A. 62, 51 P 
971 (holding that an appeal would 
be dismissed for want of jurisdiction 
where plaintiff in error filed the affi- 
davits of several persons including 
himself, that the value of the prop- 
erty was more than one hundred dol- 
lars, and defendant in error filed the 
affidavits of other persons that the 
value was less than such sum, 
neither party giving any reason for 
his opinion, and the affidavits being 
merely the expression of opinion of 
the witnesses, since from this evi- 
dence it did not affirmatively appear 
that the amount or value in contro- 
versy was more than one hundred 
dollars). 
» U. S.—New Mexico y. Atchison, 
eter, RR. Coy 201 Ue Si al, s2GS@eraeG: 
50 L. ed. 651; New England Mortg. 
Security Co. v. Gay, 145 U. S. 123, 
12 SCt 815, 36 L. ed. 646; Gorman v. 
Havird, 141 U. S. 206, 11 SCt 9438, 35 
L. ed. 717; East Tennessee, ete, R. 
Co... v.. Southern _Tel. Co. 112 (U0. S: 
306, 5 SCt 168, 28 L. ed. 746 (differ- 
ence between assessment and value 
of entire property assessed is the 
matter in litigation in a dispute over 
the assessment of a jury of condem- 
nation); Gordon v. Ogden, 3 Pet. 33, 
7 L. ed. 592; Gray v. Grand Forks 
Mercantile Co., 188 Fed. 344, 70 CCA 
634; Decker v. Williams, 73 Fed. 308. 

CRP Roms CANE v. Bass, 1 Root 


Ill.—Funk v. Kempton, 235 Ill. 280, — 
85 NE 218; Bache v. Ward, 225 Ill. 
320, 80 NE 330. 

Ind.—Johnson v. Randolph County, 
140 Ind. 152, 39 NE 311; Dearborn 
County v. Kyle, 137 Ind. 421, 36 NE 
1090; Keadle v. Siddens, 131 Ind. 597, 
31 NE 362; Ex p. Sweeney, 126 Ind. 
583, 27 NH 127; McFadden v. Rhodes, 
19 Ind. A. 487, 49 NE 836. 

Towa.—Schultz v. Ford, 133 Iowa 
402, 109 NW 614, 12 AnnCas 428; Cen- 
tral City v. Treat, 101 Iowa 109, 70 
NW 110; Schultz v. Holbrook, 86: 
Iowa 569, 53 NW 285. 

Kan.—Stinson v. Cook, 53 Kan. 179, 
35 P 1118; Finnup v. Garfield Tp., 
(A.) 53 P 377; Berger v. Rife, 7 Kan. 
AL 639,700 —) Lo2k 

Ky.—Chenault v. Arlington Bank, 
159 Ky. 104, 166 SW 789: Wilson v. 
Dickenson County Bank, 159 Ky. 102, 
166 SW 790; Schechter v. Farmers’ 
Nat. Bank, 155 Ky. 526, 159 SW 1140; 
Sutton v. Catron, 161 Kav. 67a b2 
SW 767; Carnahan v. Chesapeake, 
etc.,, R. Co., 145 Ky. 676, 141, Sw, 49; 
Costigan v. Gilson, 141 Ky. 377, 132 
SW _ 553; Hill v. Pettitt, 112 SW 646, 
33 KyL 1041; Citizens’ Sav. Bank v. 
E. W. Mitchell Tea, etc., Co., 91 SW 
261, 28 KyL 1200; Illinois Cent. .R. 
Co. v. Ross, 88 SW 635, 26 KyL 1251; 


402 (13 C.J] 


to ascertain which the appellate court may look into 
It has also been stated that the 
amount is determined by the case as it stands in the 
appellate court rather than by the amount in con- 
But this last state- 
ment, while consistent with the principle that the 
real amount in controversy will control, is not always 
broadly true, because sometimes it depends upon the 
conditions under which the review is sought.® 


the entire record. 


troversy in the lower court.* 


Edward Thompson Co. v. Fenley, 78 
SW 416, 25 KyL 1577; Newton v. 
Johnson, 76 SW A611, 25 KyL 653; 
Newton v. Porter, 65 SW 152, 23 KyL 
1388; Frost v. Rowan, 56 SW 427, 21 | 
‘KyL 1777; Moon v. Potter, 38 SW | 
864, 18 KyL 897; Logan v. Davis, 5 
KyL 424. 

La.—Bloomfield v. Thompson, 133 
La. 209, 62 S 634; Rogers v. National 
Calendar, ete., Co., 129 La. 504, 56 S 
421; Begg v. Maloney, 125 La. 804, 
51 S 905; Robson v. Beasley, 119 La. 
387, 44°S 136; Imhof v. Imhof, 45 La. 
Ann. 706, 13 S 90 (fieri facias to en- 
force payment of alimony); Schwartz 
v. Fireman’s Charitable Assoc.. 
La. Ann. 404, 6 S 652; Bush vy. Bérard, 
39 La. Ann. 899, 2 S 790 (holding 
that, on appeal from an assessment 
of taxes, the amount in dispute is the 
difference between the taxes due or 
the assessment assailed and those 
which would be due under the reduc- 
tion sought); State v. Judge Orleans 
Parish Super. Dist. Ct. 28 La. Ann. 
880 (judgment releasing seizure made 
in executing a judgment); Halpin v. 
Maxwell, 24 La. Ann. 94. 

Mo.—Pittsbure Bridge Co. v. 
Louis Transit Co., 205 Mo. 176, 103 
Sw 546; Vanderberg v. Kansas ‘City, 
etc., Gas Co., 199 Mo. 455, 97 SW _ 908; 
Cramer v. Barmon, 193 “Mo. VAL SUNN 
SW 10388; Green v. Hussey, 169 Mo. 
212, 69 SW 277; Wilson v. Russler, 
162 Mo. 565, 63 Sw 370; Conrad v. De 
Montcourt, 138 Mo. 31, 39 SW 805; 
May v. Jarvis- Conklin ‘Mortg. Trust 
Co., 138 Mo. 47, 40 SW 122; Addison 
Tinsley Tobacco Co. v. Rombauer, 113 
Mo. 435, 20 SW 1076; Reichenbach v. 
United Masonic Ben. Assoc., 112 Mo. 
22, 20 SW 317; State v. Gill, 107 Mo. 
44, 17 SW 758; Wolff v. Matthews, 
98 Mo. 246, 11 SW _ 563; State v. 
Lewis, 96 Mo. 146, 8 SW 770; Cherry 
v. Cherry, 150 Mo. A. 414, 130 SW 
494; State v. Mosman, 135 Mo. A. 124, 
115 SW 1041; Burnside v. Wand, 108 
Mo. A. 539, 84 SW 995. 

N. y.—A. Hall Terra Cotta Co. v. 
Doyle, 133 N. Y. 603, 30 NE 1010; 
Knapp v. Deyo, 108 N. Y. 518, 15 NE 
540; Wiley v. Brigham, 81 N. Y. 13; 
King v. Galvin, 62 N. Y. 238. 

Vt.—American Express Co. v. Gray, 
62 Vt. 421, 20 A 276. 

Va.—Lamb -v. Thompson, 112 Va. 
134, 70 SE 507; International Har- 
vester Co. v. Smith, 105 Va. 683, 54 
SE 859; Elliott v. Ashby, 104 Va. 716, 
52 SE 383; Williamson v. Payne, 103 
Watea boils 49 SE 660; Maddock v. Skin- 
ker, 93 Va, 479, 25 SE 535; Atlantic, 
etc., R. Co. v. Reid, 87 Va. 119, 12 SE 
222 (difference between an award of a 
second board of commissioners and 
that of a former board, to which lat- 
ter the plaintiff in error made no ob- 
jections, is the test of appellate jur- 
isdiction); Pitts v. Spotts, 86 Va. 71, 
9 SE 501; Hartsook v. Crawford, 85 
Va. 413, 7 SE 538; McCrowell v. Bur- 
son, 79 Va. 290; Campbell v.' Smith, 
32 Gratt. (73 -Va.) «28350 Stuart. Vv. 
Valley R. Co., 32 Gratt. (73 Va.) 146. 


Wash.—Lauridsen v. Lewis, 47 
Wash. -594, ‘92 "P °440;- Graves vz 
77 P 384. 


Thompson, 35 Wash. 282, 

W. Va.—Shelton vy. Shrader, 80 SE 
344; Union Bank v. Loeb Shoe Co., 
71 W. Va. 494, 76 SE 8838; Lawson v. 
Hersman, 67 W. Va. 636, 69 SE 191: 
Clark v. Dower, 67 W. Va. 298, 68 SE 
369 (holding that the amount claimed 
in the pleadings did not control as 
against an agreement of parties fix- 
ing amount of recovery in case of a 
verdict for plaintiff); Oppenheimer v. 
Triple-State, Natural Gas, ete., Co., 


APPEAL sai D ERROR 


The 


62 W. Va. 112, 57 SE 271; Wallace 
v. Leroy, 57 W. Va. 263, 50 SH 248, 
110 AmSR 777; Giboney v. Cooper, 57 
W. Va. 74, 49 SE 939; Hedrick v. Mu- 
tual Guarantee Bldg., ete., Assoc., 51 
W. Va. 421, 422, 41 SE 118 [quot and 
appr Cyc]; Davis v. Webb, 46 W. Va. 
6, 33 SH 97; Grafton, etc., He COs wv: 
Foreman, 24 W. Va. 662; McKinney v. 
Kirk, 9 W. Va. 26. 
Wis.—Widman v. Gay, 101 Wis. 
325, 77 NW 918; Henk v. Baumann, 
100 Wis. 28, 75 NW 3813. 
Can.—Beauchemin v. Armstrong, 
34 Can. S. C. 285, 24 CanLTOccNotes 
111; Ottawa v. Hunter, 31 Can. S. C 


7, 20 CanLTOccNotes 431; Ontario, 
etc., R. Co. v.. Marcheterre, 17 Can. 
S. C. 141; Labelle v. Barbeau, 16 


Can. S. C. 390; Monette v. Lefebvre, 
16 Can. S. C. 387. But see Winterler 
v. Davidson, 34 Can. S. C. 274, 24 
CanLTOccNotes 79. 

B. C.—Centre Star Min. Co. v. 
Froslangs Kootenay Min. Co., 11 B. C. 

509, 1 WestLR 3138, 336 (determined 
from judgment as it will affect 
parties). 

Man.—Douglas v. Parker, 12 Man. 
152; Aitken v. Doherty, 11 Man. 624; 
Massey-Harris Co. v. McLaren, 11 
bee 370; Steele v. Ramsay, 3 Man. 

Ont.—Preston v. Toronto R. Co., 13 
Ont. L. 78, 8 OntWR 753; Lambert 
v. Clarke, 7) Ont. 1157130503. OntwR 
363, 24 CanLTOccNotes 129 (appeal 
from division court); Frankel  v. 
Grand iT ronk R- Co.ss,Ont Lasse. 
OntWR_ 339, 396; Hately v. Mer- 
chants’ Despatch Co., 12 Ont. A. 640. 

See also infra §§ 199, 200, 240. 

[a] Value as per stipulation given 
in admiralty see Starin v. The 
Schooner Jesse Williamson, 108 U. S. 
305, 2 SCt 669, 27 L. ed. 730. 

[b] Judgment for more than was 
claimed in writ.—Where, in assump- 
sit, judgment is rendered for a 
greater sum than the damages laid 
in the writ and declaration, the ap- 
pellate court will not review the 
judgment, where the excess of dam- 
ages is insufficient to give it juris- 
diction. Giboney v. Cooper, 57 W. 
Va. 74, 49 SE 939. 

[c] Damages suffered after the 
commencenient of a suit, and hence 
not included in it, cannot serve as a 
basis for the court’s jurisdiction as 
respects the amount involved. Nick 
v. Bensberg, 123 La. 251, 48 S 986. 

[d] In Canada the amount origi- 
nally demanded, and not the amount 
recovered or in controversy on the 
appeal, if they are different, governs 
appeals to the supreme court of Can- 
ada from the province of Quebec. 
Winteler v. Davidson, 34 Can. S. C. 
274, 24 CanLTOccNotes 79; Coghlin 
v. La Fonderie de Joliette, 34 Can. S. 
Crs Citizens’ Might. ete. Co, Vv. 
Parent, 27 Can. S. C. 316; Dufresne v. 
nities Guévremont, 26 Can. S. C. 216. 

U. —Gorman vy. Havird, 141 
vu i 206, ‘41 SCt 943, 35 L. ed. 717 
Gray v. Blanchard, 97 U. S. 564, 24 
L. ed. 1108. 
T1l.—Lewis v. Shear, 93 Ill. 121. 


Ind.—Keadle VN: Siddens, 131 Ind. 
597, 31 NE 362; Ex p. Sweeney, 126 
Ind. 583, 27 NE 127; McFadden vy. 
Rhodes, 19 Ind. A. 487, 49 NE 836. 

Kan.—Berger v. Rife, 7 Kan. A. 
6395 53ers 

Ky.—Chenault v. Arlington Bank, 
159 Ky. 104, 166 SW 789; Edward 
Thompson Co. v. Fenley, 78 SW 416, 
25 KyL 1577. 

La.—Beasley v. Glassell, 110 La. 
230, 34 S 


424: Schwartz v. Firemen’s 


diatier in controversy, however, must not only be 
of sufficient value, but the controversy in relation 
to the matter of such value must be continued by 
the appellate proceedings.® 

Particular error assigned. 
restricted by the amount involved, it is held that 
the right is not limited by the amount affected by 
the error assigned, but depends upon the amount 
involved in the action.* 


Where the appeal is” 


Charitable Assoec., 41 La. Ann. 404, 6 
S 652; Wilkins v. Gantt, 32 La. Ann, 
828, Halpin v. Maxwell, 24 La. Ann. 


Mo.—Pittsburg Bridge Cc. v. St. 
Louis Transit Co., 205 Mo. 176, 103 
SW 546 (holding that the supreme 
court, in determining its jurisdiction, 
of an appeal, will examine the whole, 
record, and will not be controlled 
alone by the pleadings and judgment, 
but may determine that the amount 
in actual dispute is less than four 
thousand five hundred dollars, not- 
withstanding, the amount apparently 
in dispute on the face of the plead- 
ings exceeds that sum, and that the 
judgment was rendered for a sum in 
excess thereof); Wilson v. Russler, 
162 Mo. 565, 68 SW 370; State v. 
Gill, 107 Mo. 44,.17 SW 758; Wolff v. 
Matthews, 98 Mo. 246, 11 SW 563; 
State v. Lewis, 96 Mo. 146, 8 SW 770; 
Cherry v. Cherry, 150 Mo. A. 414, 130 
SW 494; Kirchgraber v. Lloyd, 59 
Mo. A. 59: 

N. Y.—Campbell v. Mandeville, 110 
N. Y. 628, 17 NE 866; Knapp,v. Deyo, 
108.N.. ¥.. 518; 15 NE 540; Roosevelt 
v. Linkert, 67 N. Y. 447. 

Vt.—Church v. Vanduzee, 4 Vt. 195. 

Va.—Batchelder y. Richardson, 75 
Va. 835. 

W. Va.—Shelton v. erecta 80 SE 
344; Lawson vy. Hersman, 67 W. Va. 
636, 69 SH 191; Dickinson vy. Mankin, 
61 W. Va., 429, 56 SE 824. 

Wis.—Burkhardt v. Elgee, 93 Wis. 
29, 66 NW 525, 1137. 

Man. —Douglas v. Parker, 12 Man. 
152 (determination from evidence). 
eat see Steele v. Ramsay, 3 Man. 
ni Goce see Cossette v. Dun, 18 Can. 

4. Gatton v. Ogden, 3 Pet. (U. S.) 
33, 7 L. ed. 592; Decker v. Williams, 
73 Fed. 308; Johnson vy. Randolph 
County, 140 Ind. 152, 39 NE 311; 
Davis v. Webb, 46 W. Va. 6, 33 SE 97. 
And see other cases in preceding 
notes. 

5. Thus, as construing the expres- 
sion ‘‘value in controversy,” “matter 
in controversy,” or “matter in dis- 
pute,” as in effect of the same signifi- 
cance see Vance vy. Cox, Dana 
(Ky.) 152; Logan v. Davis, 6 KyL 
137; Harman v. Lynchburg, 33 Gratt. 
(74° Va.) 37. But see Dashiell  v. 
Slingerland, 60 Cal. 653 (where plain- 
tiff’'s demand is held to control and 
distinguish earlier cases, in which 
the “matter in dispute’’ was the con- 


trolling provision of the law in 
force). See infra §§ 199, 200. 
6. Ky.—Logan v. Davis, 6 Kyl 


137: 
La.—Royal v. Leyland, 109 La. 6, 
33 S 49. 

Va.—Hartsook v. Crawford, 85 Va. 
413, 7 SE 5388. 

Wash. —Puyallup Light, chee Cow 
Stevenson, 21 Wash. 604, 59 P 504. 

W. Va.—Davis v. Webb, 46 W. Va. 
6, 33 SE 97. 

[a] Acceptance of a referee’s re- 
port allowing less than the amount 
claimed by plaintiff in his pleading 
will prevent an appeal by plaintiff to 
the supreme court from a judgment 
for defendant after the sustaining of 
exceptions to the referee’s report, 
where the amount so allowed by the 
referee was less than the minimum 
appealable amount. Weaver y. Cone, 
189 Pa. 298, 42 A 529. 

Zs Woolley v. Lyon, 115 Til. 296, 
6 NE 30; Cardwell v. Union Pac. R. 
‘Co;, 90, Kan. 707, 136 P 244 (holding . 
that the fact that the amount in con- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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-§§ 197-199] 


Construction of pleading. 


[§ 198] 


troversy directly affected by the er- 
ror relied upon is less than one hun- 
dred dollars will not deprive the su- 
preme court of jurisdiction, where 
there is a fair basis for the conten- 
tion that the error affects the whole 
verdict or that the complainant has 
not had a fair trial upon a claim in- 
volving more than one hundred dol- 
lars). 

8. Schwartz vy. Firemen’s Chari- 
table Assoc., 41 La. Ann. 404, 6S 652. 

9. Fictitious or colorable counter- 
claim or set-off see infra § 224. 

10. U. S.—Northern Pac. R. Co. v. 
Booth, 152 U. S. 671, 14 SCt 693, 38 
L. ed. 591; Gorman v. Havird, 141 
Ui S. 206, 11 SCt 943,,35 L.jedsaT1%; 
Agnew v. Dorman, 1 F. Cas. No. 100, 
Taney 386. “| 

Conn.—Lockwood v. Knapp, 4 Conn. 
257; Lord v. Merwin, 1 Root 276. 

Ind.—Williamson v. Brandenberg, 
133 Ind. 594, 32 NE 834; McFadden 
v. Rhodes, 19 Ind. A. 487,.49 NE 836. 

Iowa.—Chicago, ete, R. Co. vy. 
Weaver, 112 Iowa 101, 83 NW 795; 
Schultz v. Holbrook, 86 Iowa 569, 53 
NW 285. 

Ky.—Chenault v. Arlington Bank, 
159 Ky. 104, 166 SW 789; Wilson v. 
Dickenson County Bank, 159 Ky. 102, 
166 SW 790; Schechter vy. Farmers’ 
Nat. Bank, 155 Ky. 526, 159 SW 1140; 
Smith v. Chesapeake, etc., R. Co., 118 
Ky. 825, 82 Sw 410, 26 KyL 758 
(sham amendment); Burbage  v. 
Squires, 3 Metc. 77. 

La.—Rogers v. National Calendar, 
etc., Co., 129 La. 504, 56 S 421; Quag- 
lino v. Curren, 127 La. 126, 53 S 464; 
Sanders Baptist Church v. Dennis, 
125 La. 822, 51 S 911; Nick v. Bens- 
berg, 123 La. 351, 48 S 986; Schlem- 
mer v. Howard, 120 La. 321, 45 S 
263; Leury v. Baton Rouge Compress 
Co., 117 La. 956, 42 S 439; Samuel 
Israelite Baptist Church v. Thomas, 
117 La. 253, 41 S 564; Marshall v. 
Schneider, 109 La. 488, 33 S 572; 
Johnson v. Hosmer, 108 La. 697, 32S 
961; Wolf v. Stewart, 48 La. Ann. 
1431, 20 S 908; Lea v. Orleans, 46 La. 
Ann. 1444, 16 S 456 (where the course 
of plaintiff on the trial, the nature of 
the action, and the evidence all 
showed that plaintiff could not seri- 
ously believe that the demand for 
damages would be sustained); Block 
v. Kearney, 43 La. Ann. 381, 8 S 916; 
Mullen v. Zuberbier, 39 La. Ann. 888, 
2 S 785; Hall v. Curtis, 39 La. Ann. 
504, 2 S 44; March v. McNeely, 36 La. 
Ann. 287; Samorini v. Mallard, 35 La. 
Ann. 250; Smith v. Merchants’ Mut. 
Ins. Co., 33 La. Ann. 1071; Schmidt 
v. Brown, 33 La. Ann. 416 (where it 
appeared that there were included in 
the demand items which it was ob- 
vious should be rejected, and which, 
when rejected, left the amount less 
than the jurisdictional amount); 
Cushing v. Sambola, 30 La. Ann. 426; 
Michoud v. Nolan, 24 La. Ann. 117; 
Pritchard v. Parker, 21 La. Ann. 745; 
Porée v. Valische, 15 La. Ann. 292; 
Rutherford v. Hennen, 13 La. Ann. 
336; Thornhill v. Lloyd, 10 La. Ann. 
282; Hagenberger v. Wild, 9 La. Ann. 
3: King v. Reed, 7 La. Ann. 492; 
Cabrara v. Dinkgrave, 6 La. Ann. 735; 
Vogel v. Retaud, 4 La. Ann. 213; Cop- 
ley v. Ross, 1 La. Ann. 310; Devon- 
shire v. Gauthreaux, Mann. Unrep. 
Cas. 437. 


In the consideration 
of jurisdictional allegations, the court will.be guided 
by the real pecuniary interest affecting the parties, 
as disclosed by the pleading taken as a whole, and 
not by strained allegations of interests which could 
never be judicially ascertained and determined.® 
(2) Fictitious or Colorable Claim.°® 
the claim is merely colorable or if fictitious demands 
are inserted or a fictitious amount of damages 
claimed in order to give jurisdiction, and this latter 
fact is made to appear, it«is held in many cases that 
the court will refuse to entertain jurisdiction, be- 
cause jurisdiction can no more be conferred by im- 
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manner.?° 


fictitious.!4 


If 


to judgment, if 
tional amount,}* 


Mo.—Vanderberg v. Kansas_ City, | 
etc., Gas Co., 199 Mo. 455, 97 SW 908; 
Wolff v. Matthews, 98 Mo. 246, 11 SW 
563; Cherry v. Cherry, 150 Mo. A. 414, 
130 SW 494. 

N. Y.—Societa Italiana di Benefi- 
Cons v. Sulzer, 138 N. Y. 468, 34 NE 
Rene ee a v.), Colburn, 725, Vt. 

Va.—Sanger v. Chesapeake, etc., R. 
Co., 102 Va. 86, 45 SE 750; Manches- 
ter Paper-Mills Co. v. Heth, 18 SE 
189; McCarty v. Hamaker, 82 Va. 471, 
Bra Hy 53885 COxiy,, -Carr, “9sViaw 285 
Fink, ete., Co. v. Denny, 75 Va. 663; 
Hansbrough y. Stinnett, 22 Gratt. (63 
Vas) 593° 

W. \Va.—Oppenheimer vy. 
State Natural Gas, etc., Co., 
Wap log studies 

[a] Claims fictitiously assigned.— 
Where nominal assignments of claims 
are made to the same party in order 
that he may aggregate them on ap- 
peal, the court will not assume juris- 
diction; but the fact that the assign- 
ment was not made in good faith 
must be made to appear. Filler v. 
Tyler, 91 Va. 458, 22 SE 235; Fink v. 
Denny, 75 Va. 663. 

11. Madere v. Alexandre, 126 La. 
342, 52 S 535; Tieman v. Johnston, 
PLAS iat. isle ee OS¥ Oleb oO ne NCL Ve ave 
Cherry, 150 Mo. A. 414, 130 SW 494; 
Sanger v. Chesapeake, etc., R. Co., 
102 Va. 86, 45 SE 750. 

[aj Presumption. — Where _ the 
claim asserted is sufficient to confer 
jurisdiction on the supreme court of 
appeals, and it is not made to appear 
that the claim is merely colorable, 
that court cannot say, as a matter of 
law, that a part of the claim is not 
recoverable, but the presumption is 
that it is made in good faith, the 
right to its recovery to be deter- 
mined from the facts proven. San- 
ger v. Chesapeake, ete, R. Co., 102 
Va. 86, 45 SEH 750. And see Cox v. 
OaLra Wo” Votes IK CLC. -COn Lvs 
Denny, 75 Va. 663; Hansbrough v. 
Stinnett, 22 Gratt. (63 Va.) 593. 

12. U. S.—Clark v. Bever, 139 U. 
S. 96, 11 SCt 468, 35 L. ed. 88; Wal-] 
ker vy. U.,S., 4 Wall. 163,18. L. ed. 
319; McCormick v. Gray, 13 How. 26, 
14 L. ed. 36; Scott v. Lunt, 6 Pet. 349, 
8 L. ed. 423; Cooke v. Woodrow, 5 
Cranch 13, 3 L. ed. 22: 

Cal.—Peo. v. Madden, 134 Cal. 611, 
66 P 874; Skillman v. Lachman, 23 
Cal. 198, 83 AmD 96. 

T1l.— Brant v. Gallup, 111 Ill. 487, 
53 AmR 688. 

Ind.—Dearborn County v. Kyle, 137 
Ind. 421, 36 NE 1090; Morton Gravel 
Road Co. v. Wysong, 51 Ind. 4; Con- 
ner v. Citizens’ St. R. Co., (A.) 42 NE 
ae Flora v. Russell, (A.) 31 NE 
93 


Iowa.—Miles v. Tomlinson, 110 
Iowa 322, 81 NW 587; Ormsby v. 
Nolan, 69 Iowa 130, 28 NW 569. 

Kan.—Robinson vy. Lamoureaux, 71 
Kan. 850, 80 P 595; Pampel v. Dow- 
ney, 64 Kan. 888, 68 P 607; Kemper v. 
Lord, 6 Kan. A. 64, 49 P 638. 

Ky.—Sears v. Ohler, 144 Ky. 473, 
139 SW 759; Com. v. Chesapeake, etc., 
Bue COn 128 have S42 OS SW, S51, 32 
KyL 1400; Edward Thompson Co. v. 
Fenley, 78 SW 416, 25 KyL 577; How- 
ard v. Maysville, ete., R. Co., 70 SW 
631, 24 KyL 1051 (holding that, where 
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proper devices than it can be taken away in such 
_ But the appeal will not be dismissed un- 
less it clearly appears that the claim is colorable or 


[§ 199] h. Particular Considerations in Determi- 
nation of Amount or Value—(1) Distinction Be- 
tween Appeal by Plaintiff and by Defendant. 
dinarily the amount claimed by plaintiff determines 
the appellate jurisdiction where defendant prevails 
in the court below;'? unless it appears from the 
record that the sum for which plaintiff was entitled 


Or- 


at all, was less than the jurisdic- 
or that his claim is fictitious or 


a petition prayed for two hundred 
and fifty dollars, and nothing was 
recovered, the amount in controversy 
on appeal by plaintiff was over two 
hundred dollars, although the proof 
introduced did not authorize a recoyv- 
ery for as much as two hundred dol- 
lars); Lockett v. Clifton, 67 SW 831, 
24 KyL 1; Miller v. Yocum, 12 B. 
oe 421; Vance v. Cox, 2 Dana 

La.—Madere v. Alexandre, 126 La. 
342, 52 S 5385; Spremich v. Maurepas. 
Land, etc., Co., 114 La. 1053, 38 S 827; 
Levert v. Sharpe, 52 La. Ann. 599, 
27 S 64; Foster’s Succ., 51 La. Ann. 
1670, 26 S 568; Moore vy. Ringuet, 45. 
La. Ann. 1115, 13 S670; Aymar=y- 
Bourgeois, 36 La. Ann. 392; State v. 
Strickland, 35 La. Ann. 215; Hen- 
dricks v. Wood, 33 La. Ann. 1051. 

Miss.—Schlicht v. Callicott, 76 
Miss. 487, 24 S 869. 

Mo.—Kansas City v. Metropolitan 
St. R. Co., 162 Mo. 236, 62 SW 689; 
Kane v. Kane, 146 Mo. 605, 48 SW 
446; Hennessy v. Bavarian Brewing 
Co., 145 Mo. 104, 46 SW 966, 68 AmSR. 
554, 41 LRA 385; State v. Rombauer, 
130 Mo. 288, 32 SW 660; Willi v. 
Lucas, 40 Mo. A. 70; Mathews v. Dan- 
ahy, 25 Mo. A. 354. 

N. Y.—Miele v. Deperino,. 31 NE 
1047; Zoeller v. Riley, 98 N. Y. 668 
(holding that, in an action for con- 
version, where the complaint alleged 
that the property was worth five 
hundred dollars and demanded judg- 
ment for that amount, plaintiff could 
appeal, although his evidence on the 
trial tended to show that the value of 
the property in suit was below that 
amount): Burleigh v. Center, 74 N. Y. 


Pa.—Samuel v. Sota, 224 Pa. 432, 
73 A 916 (under statute, where plain- 
tiff recovers nothing); Spring City 
Brick Co. v. Henry Martin Brick 
Mach. Mfg. Co., 221 Pa. 385, 70 A 774; 
Com. v. Magee, 213 Pa. 4438, 62 A 
Tae Stewart v. Keemle, 4 Serg. & R. 

Va.—Sanger vy. Chesapeake, etc., R. 
Co., 102 Va. 86, 45 SE 750; Pitts v. 
Spotts, 96 Va. 71, 9 SE 501; Hart- 
sook v. Crawford, 85 Va. 413, 7 SE 
538; Witz v. Osburn, 83 Va. 227, 2 SIS 
33; McCrowell v. Burson, 79 Va. 290; 
Cox v. Carr, 79 Va. 28; Fink v. Denny, 
75 Va. 663; Harman vy. Lynchburg, 
33 Gratt. (74 Va.) 37; Umbarger v. 
Watts, 25 Gratt. (66 Va.) 167. 

W. Va.—Wallace v. Leroy, 57 W. 
Va. 263, 50 SH 2438, 110 AmSR 777; 
Case Mfg. Co. v. Sweeny, 47 W. Va. 
638, 35 SE 853; Faulconer v. Stinson, 
44 W. Va. 546, 29 SE 1011. 

Can.—Winteler v. Davidson, 34 
Can. S. C. 274, 24 CanLTOccNotes 79 
(amount demanded and not amount 
involved controls). 

[a] Dismissal of attachment.— 
The amount in controversy on appeal 
from an order dismissing an attach- 
ment is at least the amount sued for. 
Schnabel v. Jacobs, 105 Ky. 774, 49 
SW 774, 20 KyL 1596. 

138. McFadden v. Rhodes, 19 Ind. 
A. 487, 49 NE 836; State v. Gill, 107 
Mo. 44, 17 SW 758; Wolff v. Mat- 
thews, 98 Mo. 246, 11 SW 568; Knapp 
v. Deyo, 108 N. Y. 518, 15 NE 540; 
Lawson v. Hersman, 67 W. Va. 636, 
69 SH 191. See supra § 190 text and 
note 79. 
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eolorable;'* or unless the amount in controversy 
is determined in the particular jurisdiction by a 
judgment, finding, or verdict of the court or jury in 
the court below for a less amount than is demanded’ 
And so, if a plaintiff sues for an 
amount sufficient to confer appellate jurisdiction, 
this amount will control on appeal by him, notwith- 
standing he fails to recover the entire amount 
claimed,!® unless plaintiff, by his own course, limits 
his claim to the amount awarded.%7 
hand, in many eases it is considered that while the 
amount in controversy as to a plaintiff who recovers 


or alleged.’® 


14. Gorman v. Havird, 141 U. S. 
206, 11 SCt. 943, 35 L..ed. 717. See 
supra § 198. 

15. Jewell v. Sullivan, 130 Ind. 
574, 30 NE 789. And see cases supra 
§ 195. 

16. Ark.—Reynolds v. Smeed, 1 
Ark. 199. 

Cal.—Dashiell v. Slingerland, 60 

653; Solomon sv. Reese, 34 Cal. 


Gail. 
28 


Ga.—Vaughn v. Gloer, 108 Ga. 238, 
33 SE 846. 

Ill.— Guyer v. Caldwell, 189 Ill. 581, 
60 


NIE 50. 

Iowa.—Davis v. Laughlin, 147 Iowa 
478, 124 NW 876; Schultz v. Ford, 133 
ie 402, 109 NW 614, 12 AnnCas 
428. 

Kan.—Robinson y. Lamotreaux, 71 
Kan. 850, 80 P 595. 

La. i 3 aux, 42 
La. Ann. 346, 7 S 553 (holding that, 
where defendant alleged in his an- 
swer that the land in dispute was of 
a value sufficient to confer appellate 
jurisdiction, and called upon his ven- 
dor in warranty for a judgment 
against him for that amount, and 
judgment was rendered in the action 
for plaintiff for the land and for de- 
fendant against the warrantor for a 
sum less than that alleged in the an- 
swer to be the value of the land, the 
appellate court had jurisdiction of an 
appeal by the warrantor); Mehlé v. 
Bensel, 89 La. Ann. 680, 2 S 201 
(holding that, notwithstanding a plea 
of res adjudicata is sustained, and a 
part of plaintiff's demand is dis- 
missed, leaving in controversy less 
than the jurisdictional amount pen- 
dente lite, the supreme court is not 
divested of jurisdiction). 

Oh.—Draper. v. Clark; 59 ‘Oh. St: 
336, 52 NE 832. 

Vt.—Love v. Estes, 6 Vt. 286. 

W. Va.—Davis v. American Tel., 
etc., Co., 53 W. Va. 616, 45 SE 926; 
Faulconer v. Stinson, 44 W. Va. 546, 
29 SE 1011. 

Ont.—Petrie v. Machan, 28 Ont. 504. 

And see cases in the preceding 
note. 

17. Jewell v. Sullivan, 130 Ind. 
574, 30 NE 789 (on appeal by plain- 
tiff from a refusal of the trial court 
to enter judgment on a verdict in his 
favor for an amount less than the 
jurisdictional amount, although his 
original claim was ‘much larger); 
Weaver v. Cone, 189 Pa. 298, 42 A 
529 (failure to file exceptions ‘to ref- 
eree’s’ report and appeal from judg- 
ment in favor of defendant on his 
exceptions to the report); Peters v. 
Carner, 183 Pa. 65, 38 A 509 (appeal 
from a judgment for defendant non 
obstante veredicto, assigning for er- 
ror the refusal of the court to enter 
judgment on the verdict); Hepburn 


v. Lewis. 2 Call (6 Va.) 497 (to the 
same point as Jewell v. Sullivan, 
supra) 


18. U. S.—Keogh v. Orient F. Ins. 
Co., 154 U. S. 639, 14 SCt 1181, 24 L. 
ed. 650; Carne v. Russ, 152 U. S. 250, 
14 SCt 578, 38 L. ed. 428; Devere v. 
Steamship Haverton, 137 U. S. 145, 
11 SCt 35, 34 L. ed. 603 [dist Irvine 
v. The Steamship Hesper, 122 U. S. 
256, 7 SCt 1177, 30 L. ed. 1175, in that 
there the district court awarded eight 
thousand dollars, while the circuit 
court gave only four thousand two 
hundred dollars; but the case was 
one of salvage in which the value of 
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jurisdiction."* 


On the other | which he. may 


late 


the property was over one hundred 
thousand dollars, compensation being 
sought in such sum, proportioned to 
the value, as the court might deem 
meet and reasonable, and there was 
no finding of the district court which 
bound the supreme court, and, in case 
of a reversal, a much larger sum 
than the jurisdictional: amount might 
have been awarded in addition to the 
sum which was awarded; and there- 
fore, in that case, the difference be- 
tween the judgment of the two courts 
in no respect represented the amount 
in dispute]; Dows v. Johnson, 110 U. 
S. 223, 3 SCt 640, 28. L. ed. 128; Hil- 
ton v. Dickinson, 108 U. S. 165, 2 SCt 
424, 27 L. ed. 688 (distinguishing 
earlier cases, and holding that there 
was no difference, in principle, be- 
tween the position of a plaintiff and 
that of a defendant; that plaintiff 
does not, any more than defendant, 
take a case up to secure what he has 
already got, but to get more). 

Ind.—Biddle v. Pierce, 141 Ind. 148, 
40 NE 668; Johnson v. Randolph 
County, 140) Inds Ub? so NE Srl: 
Heed v. Sering, 7 Blackf. 135. 

an. i 
vv. Cooper; 68), Kan, 517%, fo 1 2488: 
Prepon v. Cook,” 53.:Kan., £79, 35 2 

Ky.—Costigan v. Gilson, 141 Ky. 
377, 1382 SW 553; Grow v. Grown, 140 
Ky. 841, 131 SW 1011; Hill v. Pettitt, 
112 SW 646, 33 KyL 1041; Craft v. 
Chesapeake, ete., R. Co., 101 SW 342, 
30 KyL 1367; Brady v. Fraley, 84 
Sw 750, 27 KyL 163; Brandies v. 
Stewart, 1 Mete. 395; Miller v. Yo- 
cum, 12 B. Mon. 421; Logan vy. Davis, 
6 KyL 187; Logan vy. Davis, 5 KyL 
600 (abstract). 

Mo.—Douglas v. Kansas City, 147 
Mo. 428, 48 SW 851; Holker v. Hen- 
nessey, 141 Mo. 527, 42 Sw 1090, 64 
AmSR 524, 39 LRA 165 (as to amount 
in dispute); Dowd v. Westinghouse 
Air Brake Co., 57 Mo. ‘A. 219; Leahy 
v. Davis, 49 Mo. A. ote 

Nip aye 
AB KS) (Clove KORINE ea. 

Oh.—People’s Bldg., ete., Assoc. v. 
Zimmerman, 65 Oh. St. 176) 61 NE 
706; Draper v. Clark, 59 Oh. St. 336, 
52 NW 832. 

Tenn.—Humphrey vv. ata is) 
Tenn. 43, 109 SW 1005. 

Va.—Ware v. Bankers’ Loan, etc., 
Co., 95 Va. 680, 29 SH 744, 64 AmSR 
826; Marchant v. Healy, 94 Va. 614, 
27 SE 464; Batchelder v. Richardson, 
75 Va. 835. 

W. Va.—Wallace v. Leroy, 57 W. 
Va. 263, 50 SH 243, 110 AmSR 777; 
Davis v. American Tel., etcr Con 53 
W. Va. 616, 45 SEH 926; Love v. Pick- 
ens, 26 W. Va. 341. 

Compare however Davis v. Laugh- 
lin, 147 Iowa 478, 124 NW 876. 

{a] Striking out of judgment for 
interest.—Where plaintiff recovered 
a judgment for five hundred and fif- 
teen dollars, with interest, costs of 
suit, and foreclosure of mortgage, 
and a motion of defendants to cor- 
rect a journal entry was sustained, 
and the judgment for interest and 
costs was stricken out, the amount 
in controversy was the loss of inter- 
est sustained by the correction of 
such journal entry and, being less 
than one hundred dollars, the su- 
preme court had no jurisdiction. Ed- 
inburgh Lombard Inv. Co. vy. Cooper, 
68 Kan. 517, 75 P 488. 


Godsey, 


nothing is the demand, as the judgment is then 
against him to that extent, yet, if he recovers a 
part of his demand, then the judgment is against 
him for that part only which he has failed to re- 
cover, and this difference is the criterion of appellate 
But, however this may be, when de- 
fendant appeals it is held in most jurisdictions that, 
at least in the absence of a set-off or counterclaim,'® 
the judgment, or the amount by the payment of 


discharge himself, and not the 


amount of plaintiff’s claim, determines the appel- 
jurisdiction.”° 


In other jurisdictions the 


19. Pierce v. Wade, 100 U. S. 444, 
25 L.-ed. 735; Hedley v. Geissler, 189 . 
Ill. 172, 59 NE 580; Hall v. Spurgeon, 
23 Ind. 73; Dunning vy. Lacey, 96 Ky. 
611, 29 SW 435, 16 Ky 721. 

Effect of set-off or counterclaim 
see infra § 218 et seq. 

U. S.—Ortega v. Lara, 202 U. 
Ss. 339, 26. SCt' 707; 50% Li ed. *1055r 
Hollander v. Fechheimer, 162 U. s 
326, 16 SCt 795, 40 L. ed. 985; The 
Burlington v. Ford, 137 U. S. 386, 11 
SCt 138, 34 L. ed. 731; District of 
Columbia v. Emerson, 130 U. S. 229, 
9 SCt 509, 32 L. ed. 923; District of 
Columbia v. Gannon, 130 U. S. 227, 9 
SCt 508, 32 L. ed. 922; Williamsport 
Nat. Bank v. Knapp, 119 U. S. 357, 7 
SCt 274, 30 L. ed. 446; Henderson v. 
Wadsworth, 115 U. S. 264, 6 SCt 40, 
29 L. ed. 877; Dodge v. Knowles, 114 
U. S.. 430, 5 SCt 1197, 29-L: ‘eds 296% 
Hilton v. Dickinson, 108 U. S. 165, % 
SCt 424, 27 L. ed. 688; Lamar v. 
Micou, 104 U. S. 465, 26 L. ed. 774; 
Troy v. Evans, 97 WS Mie Dacre ed. 
941; Thompson v. Butler,’ 95 U.S. 
694, 24 L. ed. 540; Merrill v. Fetty, 
16 Wall. 338, 21 L. ed. 499; Walker 
Vemae Se 4 Wall. 163, 18 L. ed. 319; 
Sampson v. Welsh, 24 How. 207, 16 wh 
ed. 632; Knapp v. Banks, 2 How. es 
11 L. ed. 184; U. S. Bank v. Daniel, 
ey ited OF 8b 9-Stiaed. 989; Smith vy. 
Honey, 3 Pet. 469, 7 L. ed. 744; Gor- 
don v. Ogden, 3 Pet. 33, 7 Ti ed. 592 
Cooke v. Woodrow, 5 Cranch 13513 Te 
oa 22; Decker v. Williams, 73) Fed. 

Ariz.—Pheenix Wholesale Meat Co. 
v. Moss,’ 7 Ariz. 274, 64 P 443; John- 
son v. Tully, 2 Ariz. Py sp ae 'p 567; 
Sake? v. Ralph, 1 Ariz. 227,125 P 
pee re 2 v. Sneed, 1 Ark. 

Cal.—Skillman v. Lachman, 23 Cal. 
198, 88 AmD 96. 

Colo. —Ducey v. Patterson, 29 Colo. 
290, 68 P 239. 

Til.—Hedley v. Geissler, 189 T11. 
Meee 59 NE 580. 

n 
26 NE 1076; Cincinnati, etc., R.- Co: 
v. McDade, 111 Ind. 23, 12 NE 135; 
Bosworth v. Wayne Pike Coteor Ind. 
175; Winship v. Block, 96 Ind. 446; 
Louisville, etc. /R. ‘Cor -wauCoyle, 85 


Ind. 516; Galbreath v. Trump, 83 
Ind. 381; Baltimore, ete., R. Co. v. 
Johnson, 83 Ind. 57; Sprinkle v. 


Toney, 73 Ind. 592; Parsley v. Eskew, 
73 Ind. 558; Painter v. Guirl, 71 Ind. 
240; Dailey v. Indianapolis, 53 Ind. 
483; Quigley v. Aurora, 50 Ind. 28; 
Bowers Vv. Elwood, 45 Ind. 234; Mof- 
fitt v. Wilson, 44 Ind. 476; Overton v. 
Overton, 17 Ind. 226; Jones v. Yet- 
man, 6 Ind. 46; Bogart v. New Al- 
bany, 1 Ind. 38; Tripp v. BPlliott, 5 
Blackf. 168; Hood v. Baker, (A.) 75 
NE 608; Griffee v. Summitville, 10 Ind. 
A. 332, 37 NE 280, 1068; Louisville, 
etce., R. Co. vi Steele, 6 Ind. INS ARS = 
33 NE 236. See also Dailey v. In. 
dianapolis, 53 Ind. 483. 

Kan.—Roe vy. Snattinger, 91 Kan. 
567, 138 P 581; Grant v. Robb, 64 
Kan. 886, 67 P Sb25 Richmond v. 
Brummie, 52 Kan, 247, 34 P 783; 
Salina, etc., R. Co. v. Conger, 2 Kan. 
A. 287, 42 P 408. 

Ky.—Costigan v. Gilson, 141 Ky. 
3877, 182 SW 553; Otto Creek Lumber 
Co. v. Marritt, 112 SW 855; Cinein- 
nati, ete, R. Co. v. Slaughter, 104 
SW 317, 31 KyL 875; Chapman vy. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


$§ 199-200] 


amount sought to be recovered by plaintiff in his 
pleading is the amount in controversy,?? whether the 
appeal is by plaintiff or by defendant, this ruling, 
however, depending upon the particular language of 


the provision in this regard.?? 


In Pennsylvania the present statute, as construed 
by the supreme court, las established a uniform 
rule with respect to appellate jurisdiction, as_be- 
tween the supreme and superior courts, that, when- 
ever an appeal is taken from a judgment, decree, or 
award for the payment of money in any court or 
any form of action, the amount in controversy for 
the purpose of appellate jurisdiction is determined 
eonclusively by the amount of the decree, judgment, 


or award.2 


Appeal by legatee from allowance of claim 


Haley, 117 Ky. 1004, 80 SW 190, 25 
KyL 2182, 4 AnnCas 712; Newton v. 
Johnson, 76 SW 161, 25 KyL 653; 
Newton v. Porter, 65 SW 152, 23 KyL 
1388; Hammond v: Lee, 62 SW 262, 
23 KyL 8; Hill v. Booth, 58 SW 993, 
22 Kyl 839s American Ace. Co. Vv. 
Slaughter, 101 Ky. 269, 40 SW 675, 19 
KyL 418; Guthrie v. Smith, 35 SW 
918, 18 KyL 172; Dunning v. Lacey, 
96 Ky. 611, 29 SW 435, 16 Kyl 721; 
Mauk v. Harper, 24 SW 241, 15 KyL 
490; Mullins v. Bullock, 19 SW 8, 14 
KyL 40; Turner v. Pash, 17 SW 809; 
Louisville, ete., R. Co. v. Wade, 89 
Hye Dyed si Woe On) Lis ein yl. 143635 
Revill v. Pettit, 3 Metc. 314; Tipton 
v. Chambers, 1 Metc. 565; Logan v. 
Davis, 5 rele 600 (abstract); Louis- 
ville, ’etc., R. Co. v. Muir, 4 Kyl 446 
(abstract). : 

Miss.—Biddle v. Paine, 74 Miss. 
494, 21 S 250; Wimbush vy. Chinault, 
Bee 234; Ward v. Scott, 57 Miss. 
8 ; 


Mo.—Hensler v. Stix, 185 Mo. 238, 
84 SW 894; Mankameyer v. Egelhoff, 
161 Mo. 200, 61 SW 836; McGregor vy. 
Pollard, 130 Mo. 332, 32 SW 640; 
Reichenbach v. United Masonic Ben. 
Assoc., 112 Mo. 22, 20 SW 317; State 
v. Lewis, 96 Mo. 146, 8 SW 770; State 
v. St. Louis Ct. of /ApD., 87 Mo. 569. 
But while the judgment ‘recovered by 
plaintiff may be of such an amount 
as to justify an appeal to the inter- 
mediate court of appeals, instead of 
to the supreme court, if that judg- 
ment is reversed at the instance of 
defendant and the cause remanded, 
the amount in dispute immediately 
becomes as it originally was before 
any judgment was rendered; and, if 
such original amount is sufficient to 
permit an appeal to the supreme 
court, plaintiff may appeal from a 
judgment entered for defendant on 
the second trial. Hennessy v. Ba- 
varian Brewing Co., 145 Mo. 104, 46 
SW 966, 68 AmSR 554, 41 LRA 385. 

N. Y.-Graville v. New York Cent., 
ete., R. Co., 1 Silv. A. 331, 10 NE 539, 
25 NYWklyDig 386; McMillan v. Cro- 
nin, »fD «Ns .Y-o 474; ‘Brown v. Sigour- 
ney, 72 N. Y. 122 

Oh.—Draper vy. Clark, 59 Oh. St. 
336, 52 NW 8382. 

Pa.—Prentice v. Hancock, 204 Pa. 
128, 53 A 763. ‘ 

Tex.—Mobley v. Porter, (Civ. A.) 
54 SW 655. 

Utah.—Openshaw v. pee etc., R. 
Co., 6 Utah 268, 21 P 999. 

Va. —Holdsworth v. Crowder, 111 
Va. 663, 69 SE 935; Cash v. Hum- 
phreys, 98 Va. 477, 36 SEH 517; At- 
lantic, ete. R. Co. v. Smith, 87 Va. 
123, 12 SE 222; Hartsook v. Crawford, 
85 Va. 413, 7 SE 538: Cook v. Bon- 
durant, 85 Va. 47, 6 SE 618; Hawkins 
Vv. Gresham, 85 ve ah is SE 472; 
Duffy v. Figgat, a Ox Vv. 
Cn 79 ike 28; Campbell v. Smith, 
32 Gratt. (73. Va.) 
Crockett, 27 Gratt. 
Skipwith v. Young, 5 Munf. (19 Va) 
276. 


W. Va.—Johnson v. Wheeler Lum- 
ber Co., 69 W. Va. 539, 72 S. E. 470; 
Lee v. "Moss, 68 W. Va. 664, 665, 70 
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against the estate. 
lowance of a claim of a creditor of a decedent for 
more than the amount necessary to give appellate 
jurisdiction, although the appealing legatee has an 
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And an appeal lies from an al- 


interest in the fund in controversy to an amount 


[§ 200] 
Courts.?° 


SHE 555 [cit Cyc]; Faulconer v. Stin- 
son, 44 W. Va. 546, 29 SE 1011. 

Eng.—Allan v. Pratt, 138 App. Cas. 
780; The HBlizabeth, L. R. 3 A. & E. 
33: "The Doctor Van Thunnen Tellow, 
20) Dawkep. IN2§S259:6,0. 

Can.—St. Aubin v. Desmarteau, 44 
Cans S.C.) 47 02 Ontario; ete, Co; 
v. Marcheterre, 17 Can. S. C. 141. 
And see Cowen v. Evans, 22 Can. S. 


Cisote 

Man.—Massey-Harris Co. v. Mc- 
Laren, 11 Man. 370. 
aene oy Royal v. Leyland, 109 La. 6, 

[a] Award in condemnation pro- 
ceedings.—The supreme court of ap- 
peals has no jurisdiction of a writ of 
error by a railroad company, in con- 
demnation proceedings, from the 
award of a second board of commis- 
sioners where the difference between 
such award and that of the first 
board, to which the railroad company 
did not object, and which was set 
aside on motion of the landowner, is 
less than five hundred dollars, the 
sum fixed as the limit of the appel- 
late jurisdiction. Atlantic, etc., 
Co. 'v. Smith; 87 Val 123,12 SH 222) 

[b] Where an administrator of a 
deceased member of a firm contro- 
verted a certain claim wholly as a 
liability of the firm, but the court 
established it against the firm and 
decreed that a debtor of the firm, 
who was a party to the suit, should 
pay such claim and pay half the resi- 
due of his indebtedness to the admin- 
istrator, the amount in controversy, 
for the purpose of appeal by the ad- 
ministrator, is the whole amount of 
the claim against the firm for which 
the estate of the intestate would be 
liable if it was not paid otherwise. 


Maddock v. Skinker, 93 Va. 479, 25 
SE 535. 
21. Cal.—Peo. v. Madden, 134 Cal. 


611, 66 P 874; Dashiell v. Slingerland, 
COLCA os: 

Ga.—Padgett v. Ford, 117 Ga. 508, 
43 SE 1002; Bell v. Davis, 93 Ga. 233: 
Brown v. ‘Robinson, OUMGAale ape to 
oH 156; Taylor v. Blasingame, 73 Ga. 

Iowa.—Hancock v. Hancock, 134 
Iowa 475, 109 NW 1009; Wald v. 
Wald, 124 Iowa 183, 99 NW 720; Rand 
v. Binder, 75 NW 505; Fullerton v. 
Cedar Rapids, etc., R. Co., 101 Iowa 
156, 70 NW 106; Sterner v. Wilson, 
68 Iowa 714, 28 NW 34; Nichols v. 
Wood, 66 Iowa 225, 23 NW _ 641; 
Perry v. Conger, 65 Iowa 588, 22 NW 
688; Lundak v. Chicago, etc., R. Co., 
65 Iowa 478, 21 NW 783; Curran v. 
Excelsior Coal Co., 63 Iowa 94, 18 
NW 698. 
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671, 59 NW 79. 

Nev.—Klein v. Allenbach, 6 Nev. 
159 (construing the constitutional 
provision conferring jurisdiction 
where the demand should exceed a 
fixed amount, and following Solomon 
v. Reese, 34 Cal. 28, in the construc- 
tion of similar language). 

OL Saint v. Hallgarth, 35 Or. 162, 
57. P 374, 

Tex.—Gulf, ete, R. Co. v. Cunni- 


less than such jurisdictional amount.** 

(2) On Appeals from Intermediate 
Because of differences in the statutory 
provisions the rules for determining the jurisdic- 
tional amount on appeals from decisions of interme- 
diate appellate courts vary-to some extent in the 
different jurisdictions. 
the amount in controversy in the court of last re- 
sort is the amount which was in controversy or dis- 
pute in the intermediate court.?° 
judgment of the intermediate appellate court is 


As a general rule, however, 


And while the 


gan, 95 Tex. 439, 67 SW 888; Mobley 
v. Porter, (Civ. A.) 54 SW 655; 
Grooms v. Atascosa County, (Civ. A.) 
29 (SW 73. 

Wash.—Gorham-Revere Rubber Co. 
v. Broadway Automobile Co., 71 
Wash. 578, 129 P 89; Kirby v. Rain- 
ier-Grand Hotel Co., 28 Wash. 705, 
69 P 378; Trumbull v. Callum County 

School Dist. No. 7, 22 Wash. 631, 61 
P 714; Bleecker v. Satsop R. Co., 3 
Wash. %1,'27 P 1073 -@inder“a’ pro= 
vision making the original amount in 
demand the criterion). See also Pen- 
ee v. Staight, 1 Wash. 365, 25 P 
Age ee v. Harris, 9 Exch. 

Can.—Citizens’ Light, etc, Co. v. 
Parent, 27 Can. S. C. 316 (under a 
provision that ‘‘whenever the right to 
appeal ...is dependent upon the 
amount. in dispute, such amount must 
be understood to be that demanded, 
and not that recovered, if they are 
different”); Dufresne v. Guévremont, 
26 Can. S. 216; Laberge v. Equi- 
table L. Assur. Soc., 24 Can. S.. C. 
59; Levi v. Reed, 6 Can. S. C. 482. 
Compare Lachance v. La Société de 
Prets; etes 26 Can. SC ples King- 
horn v. Larue, 22) Can. S.Co34t, 

22. See cases in OE caine note. 

23. May’s App., 218 Pa. 64, 67 A 
120; Astwood v. Wanamaker, 309 Pa. 
103, 58 A 139; Prentice v. Hancock, 
204 Pa. 128, 58 A 763; Hartman v. 
Reading Wood Pulley Co." 388" Paz 
Super. 587. 
rn May’s Hst., 218 Pa. 64, 67 A 

25. Effect of amendment see infra 
§§237, 238. 

Effect of set-off or counterclaim 
see infra § 218 et seq. 

Interest and costs see infra § 201 


et seq. 

26. U. S.—New Mexico v. Atchi- 
son; ete.) Ra Cov 201, We Sai 26eSer 
386, 50 L. ed. 651; Barney v. The 
Martin, QUES: 


Steamboat D. R. 
365, 23 L. ed. 439. 

Ariz.—Grounds v. Ralph, 1 Ariz. 
227, 25 P 648. 

Ind.—-Lake Erie, ete., R. Co. v. 
Yard, 8 Ind. A. 199, 35 NE 568. : 

Ky. —Cincinnati, ete, R. Co. 
Lawrence, 102 Sw 298, Fok KyL 495 
(holding that the statutory provision 
that no appeal shall be taken to the 
court of appeals from a judgment 
for the recovery of money or per- 
sonal property if the value in con- 
troversy is less than two hundred 
dollars exclusive of interest and 
costs is mandatory, and deprives the 
court of jurisdiction of an appeal 
from an order dismissing an appeal 
from a justice’s judgment for fifty- 
five dollars against a carrier for fail- 
ure to deliver personal property re- 
ceived for transportation); Tillie v. 
Payne, 99 SW 322, 30 KyL 664. 

N. Y.—Davidson v. Alfaro, 80 N. Y. 
660; Brown v. Sigourney, ‘Te INUENA 
122; Roosevelt v. Linkert, 67 N. Y. 
447: Pennie v. Continental L. Ins. Cor. 


ay N, ¥. 278; King v. Galvin, 62 N. 
“Tex.—Crosby v. Crosby, 92 Tex. 
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sometimes the criterion, because the statute confines 
the appellate jurisdiction of the court of last resort 
by the amount of the recovery in the former court, 
the jurisdiction of the court of last resort is often 
confined by the amount of such judgment, because it 
is the only real matter in controversy. Thus, if 
plaintiff is satisfied with the judgment in the court 
of first instance and defendant appeals, that judg- 
ment is the only amount in controversy between the 
parties; and it is held that plaintiff cannot after- 
ward appeal from a judgment adverse to him, not- 
withstanding his original demand was of. sufficient 


441, 49 SW 359; Ft. Worth, etc, R. 
Co. v. Hodge, (Civ. A.) 125 SW 350; 
Pecos, etc., R. Co. v. Faulkner, (Civ. 
A.) 118 SW 747; Bishop v. Lawson, 
47 Tex. Civ. A. 646, 105 SW 1008; 
Western Union Tel. Co. v. Garner, 
(Civ. A.) 83 SW 433; Lane v. Jack, 
25 Tex. Civ. A. 496, 61 SW 422; Allen 
Vea Halii 2b tex: , Civin Ay 173; <6 0,SiW 
586. See Long v. Green, 100 Tex. 510, 
101 SW 786; Birdsong v. Allen, (Civ. 
A.) 165 SW 46. 

Va.—Henry v. Hlcan, 2 Munf. (16 
Va.) 541. 

W. Va.—Longacre Colliery Co. v. 
Creel, 57 W. Va. 347, 50 SE 430; Case 
Mfg. Co. v. Sweeny, 47 W. Va. 638, 
35 SE 853 (holding that in determin- 
ing jurisdiction in an action for the 
recovery of money on _ contract, 
which comes to the supreme court 
on appeal to the circuit court and 
writ of error, the amount claimed in 
the summons must control). 

Wis.—Mayo v. Hansen, 94 Wis. 610, 
at 344, 59 AmSR 919, 36 LRA 

Can.—Dufresne v. Fee, 35 Can. S. 
C. 8; Beauchemin v. Armstrong, 34 
Can. S. C. 285, 24 CanLTOccNotes 
111 (holding that, where the court of 
king’s bench affirmed the judgment 
of the superior court dismissing the 
action, but varied it by ordering de- 
fendant to pay a portion of the 
costs, defendant, although two thou- 
sand one hundred and seventeen dol- 
lars was demanded by the action, 
had no appeal to the supreme court 
of Canada, as the amount of the costs 
which he was ordered to pay was less 
than two thousand dollars); Bell v. 
Vipond, 31 \Can. -S.1 C2 17521 CankLt’ 
OccNotes 328. See Ottawa v. Hun- 
ter), 3baCan.)S..C: 7%, 20 CanltTOce 
Notes 431. 

See Guyer v. Caldwell, 189 Ill. 581, 
60 NE 50. 

{a] The amount actually in con- 
troversy, (1) and not necessarily the 
amount alleged or demanded in the 
pleadings, controls. Therefore, in 
McFadden v. Rhodes, 19 Ind. A. 487, 
49 NE 836, it was held that the fact 
that plaintiff, in an action to recover 
for services begun before a justice 
of the peace, demanded judgment in 
his amended complaint in the circuit 
court for more than fifty dollars, 
where on the trials he testified that 
his services were worth a smaller 
amount, did not give the appellate 
court jurisdiction, under 1 Burns 
Rev. St. (1894) § 13836 subd 2, giving 
~ jurisdiction of appeals in cases origi- 
nating before a justice of the peace 
in which the amount in controversy 
exceeds fifty dollars. (2) And see 
Oppenheimer v. Triple-State Natural 
Gas, etc., Co., 62 W. Va. 112, 57 SE 
271 (holding that, although gener- 
ally in an action commenced before 
a justice of the peace and appealed 
to the circuit court, the amount 
claimed in the summons and plead- 
ings tests its jurisdiction, this is not 
necessarily so in all cases, and if, 
upon the hearing, the evidence is 
without conflict, and it conclusively 
appears that ‘the amount cannot ex- 
ceed the one hundred dollars, exclu- 
_sive of costs, the supreme court is 
without jurisdiction to entertain a 
writ of error). See also supra §§ 
TO, OSs 

[b] Appeal from territorial su- 
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amount.?7 


amount claimed 
pellate court.?§ 


right to appeal 


thereof.?° 
expressly limits 


preme court to supreme court of 
United States.—In New Mexico v. 
Atchison, etc, R. Co., 203% U.S. 41, 
26 SCt 386, 50 L. ed. 651, plaintiff 
sued in the district court of a terri- 
tory for several items and recovered 
judgment for less than the amount 
sued for, but for over five thousand 
dollars. Defendant alone sued out a 
writ of error from the supreme court 
of the territory, and the latter court 
reversed the district court judgment, 
but rendered judgment for plaintiff 
for an item which was not contested, 
thereby rejecting the sum of four 
thousand eight hundred and eighty 
dollars of the judgment below, 
whereupon plaintiff appealed to the 
supreme court of the United States 
and prayed for reinstatement of the 
district court judgment, also assign- 
ing as additional error that the dis- 
trict court had not allowed certain 
interest which would have made the 
amount disallowed exceed five thou- 
sand dollars. It was held that, as 
plaintiff had not complained of the 
district court judgment as rendered, 
the only matter in dispute was that 
part of such judgment which was 
disallowed by the territorial supreme 
court, and as that was less than five 
thousand dollars, the appeal to the 
supreme court of the United States 
could not be maintained. 

[c] Original or amended petition. 
—Rev. St. (1895) art 996, providing 
that no writ of error shall lie to a 
judgment of the court of civil ap- 
peals in any civil case appealed from 
a county court or from a district 
court, when under the constitution a 
county court would have‘had original 
jurisdiction, does not deprive the su- 
preme court of jurisdiction of a suit 
where the original petition claimed 
an amount beyond the jurisdiction of 
the county court, although an 
amended petition, on which the cause 
was tried, demanded judgment for a 
sum within the jurisdiction of the 
county court. Nashville, etc., R. Co. 
v. Grayson County Nat. Bank, 100 
Tex. 17, 938 SW 481. 


27. U. S.—Barney v. The Steam- 
boat. D. R. Martin, 91 U. S. 365, 23 
L. ed. 439. 


Ill—Martin vy. Stubbings, 126 I]. 
387, 18 NE 657, 9 AmSR 620. 

N. Y.—Schenck v. Marx, 125 N. Y. 
703, 26 NE 15; Wagner v. Long 
Island R. Co., 70 N. Y. 614. 


Va.—Lewis v. Long, 3 Munf. (17 
Va.) 136; Henry v. Elcan, 2 Munf. 
(16 Va.) 541. 


Wis.—Mayo v. Hansen, 94 Wis. 610, 
eagen 344, 59 AmSR 919, 36 LRA 

Can.—Mills v. Limoges, 22 Can. S. 
C. 334; Cowen v. Evans, 22 Can. S. 
C. 328; Dominion Salvage, etce., Co. v. 
Brown, 20 Can. 8. C. 203; Cossette v. 
Dun, 18 Can. S. C. 222 (holding that, 
where’ the judgment appealed from 
by defendant was of a_ sufficient 
amount, and on the appeal it was re- 
duced below that sum, plaintiff might 
further appeal, because the value of 
the matter in controversy as to him 
was the judgment of the court of 
first instance); Monette v. Lefebvre, 
16 Can. S. C. 387. Compare however 
Laberge v. Equitable L. Assur. Soc., 
24) Carrom Cape. 

28. Ill—Bank of Commerce vv. 
Miller, 202 Ill. 410, 66 NE 1039; Lake 


[§ 200° 


As to defendant the rule prevails that 
the judgment recovered by plaintiff, and not the 


by him, controls, and the applica- 


tion of this rule is continued upon the question of 
the finality of the judgment of the intermediate ap-_ 


These rules will be found to rest — 


upon the reason that in the particular case the real 
amount in controversy is that which restricts the: 


therein, although a positive provi- 


sion of statute will prevail in the construction 
So, on the other hand, where the statute. 


the right to, appeal from the inter- 


Erie, etc., R. Co. v. Faught, 129 Tl. 
257, 21 NE 620. The same principle 
applies to an appeal by the complain-- 
ant in an original bill from that part. 
of the decree only which is against 
him on the cross bill. Moore v. Wil- 
liams, 132 Ill. 589, 24 NE 619, 22 Am 
SR 563. Where the judgment of the 
trial court disposes of a _ sufficient 
amount, and this is affirmed in the 
intermediate court, the supreme court. 
will have jurisdiction. Svanoe_ v. 
Jurgens, 144 Ill. 507, 33 NE 955. But 
where the intermediate appellate 
court affirms the judgment for a re- 
duced amount, it is held that the 
amount of the original judgment is 
still the amount which limits the 
further right of appeal to the court 
of last resort, even where both ap- 
peals are by the defendant. Chicago, 
OG, Re -Col Wa Davis 1 59) slips, aaias 
NE 382, 50 AmSR 143; Gilmore v. 
Courtney, 158 Ill. 432, 41 NE 1023; — 
Were v. Lyon, 115 Till. 296, 6 NE 


Ind.—Cincinnati, ete, ts Conte 
McDade, 111 Ind. 28, 12 NE 135: 
Louisville, ete, R. Co. v. Coyle, 8b 


Ind. 516; Pennsylvania Co. v. Trim-: 
ble, 75 Ind. 378; Louisville, etc, R. 
ee v. Steele, 6 Ind. A. 183, 33 NEE 

Miss.—Clark v. Gresham, 67 Miss. 
aR 7S 223; Ward v. Scott, 57 Miss. 


x Nig Butterfield v. Rudde, 58 N. 
‘Oh.—Draper v.° Clark, 59 Oh. St. 

336, 52 NE 832. 
2 Leigh (29 


Va.—Hay v. Pistor, 
Va.) 707. 
Can.—Hunt v. Taplin, 24 Can. S. C. 


36; Ontario, etc., . Co. v. Marche- 
terre, 17 Can. S. C. 141. But com- 
pare Citizens’ Light, etc, Co. v. 


Parent, 27 ‘Can. S.-C. 316. Cander=2a: 
statute requiring that the amount by 


which the right of appeal is to be 
determined shall be that demanded 
and not that recovered, if such 
amounts are different). 

See Mayo v. Hansen, 94 Wis. 610, 
69 NW 344, 59 AmSR 919, 36 LRA. 
561 (holding that, where the gar- 
nishee of a corporation appeals from a 
justice’s court to the superior court, 
the amount in controversy in the lat- 
ter court, determining the jurisdic- ~ 
tion of the supreme court on appeal 
therefrom, is the amount of the judg-- 
ment recovered against the corpora- 
tion in the justice’s court). 

Contra Gulf, ete., R. Co. v. Cunni-- 
gan, 95 Tex. 439, 67 SW 888. 

29. See cases infra this note. 

{a] Thus in Illinois under partic- 
ular statutes prevailing, the amount 
depended upon the amount of the 
judgment of the intermediate appel- 
late court, even though that judg-. 
ment was in affirmance of a judg- 
ment in favor of defendant below, or~ 
it depended upon the amount as 
shown by the pleadings and the rec- 
ord. The distinction was between 
the terms of the statute as appli- 
cable to actions ex contractu, in 
which the amount involved was made 
the test, and actions sounding in dam- 
ages, in which the judgment was made 
the test irrespective of the claim set 
up, where such damages were specu- 
lative and depended upon proof. For 
example, in an action to recover 
' damages growing out of alleged neg- 


= 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ages—(a) MInterest—aa. 


court. 


?62 Tex. 


mediate court to cases in which the judgment of 
that court exceeds a certain sum, or where the ac- 
tion of the first appellate court has the effect of 
opening the original controversy, it is held that the 
judgment of the trial court will then no longer con- 


trol2¢ 
[§ 201] 


ligence a judgment of the appellate 
court, affirming a judgment of the 
trial court in favor of the defendant, 
is final. See Baber v. Pittsburg, etc., 
R. Co., 93 Ill. 342 (where such stat- 
utes were fully examined); and in 
connection therewith see also Fitz- 


patrick v. Chicago, ete., R. Co., 139 
Til. 248, 28 NE 8387; Crittenden v. 
Crittenden, 138 Ill. 511, 28 NE 747; 


Bradshaw v. Standard Oil Co., 114 
Ill. 172, 28 NE 574; Baisley v. St. 
Louis, ete, R. Co., 6 NE’ 474; Brant 
v. Gallup, 111 Ill. 487, 53 AmR 6388; 
Hankins v. Chicago, etc., R. Co., 100 
Ill. 466. By a later statute an ap- 
peal is provided for to the supreme 
court from the intermediate appel- 
late courts when the amount claimed 
in the pleadings exceeds a certain 
amount, in actions where there is no 
trial on an issue of fact in the lower 
Stanton v. Kinsey, 151 Ill. 
301, 37 NE 871. And see Haas v. 
Tegtmeier, 225 pares 275, 80 NE 130; 
Merchants’ L. & T. Co. v. Bradley, 
210 Ill. 128, 71 NE 343; Clinton Mut. 
County F. Ins. Co. v. Zeigler, 201 
Til. 371, 66 NE 222; Murray Iron 
Works Co. v. De Kalb Electric Co, 
200 Ill. 186, 65 NE 663; Robards v. 
Wabash R. Co., 194 Ill. 361, 62 NE 
790; Cummings v. Chicago, etc. R. 
Co., 189 Tl. 608, 60 NE 51. See also 


Courts [11 Cye 8101. 


{b] Dismissal of appeal.— (1) 
Where no appeal can be taken from 
a particular court affirming or re- 
versing a judgment of an inferior 
court, it has been held that the court 
of last resort still has jurisdiction to 


review the action of the intermedi-, 


ate appellate court when the latter 
neither affirms nor reverses the judg- 
ment of the inferior court, but re- 
fuses to exercise its jurisdiction on 
the ground of the amount involved. 
Evans v. Sanders, 10 B. Mon. (Ky.) 
291. (2) On the other hand, it has 
been held that the refusal of a court 
to award certiorari to review a judg- 
ment of a justice is not reviewable 
by the court of appeals where the 
amount involved is not sufficient to 
give the latter court jurisdiction. 
Ivarnsworth v. Baltimore, etc., R. Co., 
28 W. Vax~815. (3) And it is no ob- 
jection that appellant will be remedi- 
less unless the court of last resort 
assumes jurisdiction, because the in- 
termediate court, in proper cases, 
may be compelled by mandatory 
process to exercise its jurisdiction. 
Anderson v. Brown, 6 Fla. 299. (4) 
And the dismissal of an appeal by 
the intermediate court is held to dis- 
pose of the decree appealed from as 
effectually as an affirmance. Moore 
v. Williams, 132 Ill. 589, 24 NE 619, 
22 AmSR 563. (5) So, in ‘Texas, 
where an appeal is allowed from a 
judgment of an intermediate appel- 
late court upon an appeal from a jus- 
tice’s court, where the judgment in 
the trial de novo or the amount in 
eontroversy exceeds a fixed amount, 
an appeal will not lie from a judg- 
ment of such intermediate appellate 
court dismissing an appeal from the 
justice’s court unless the amount in 
controversy exceeds a_ prescribed 
sum. Lane v. Jack, 25. Tex. Civ. A. 
496, 61 SW 422; Allen v. Hall, 25 Tex. 
Civ. A. 178, 60 SW 586; Gulf, etc, 
R.. Co. v. Rowley, (Tex. Civ. A.) 22 
SW 182. (6) Other cases have held 
to the ‘contrary. Loper v. State, 
(Tex. Civ. A.) 17 SW 1090; Williams 
v. Sims, (Tex. A.) 16 SW 786, the 
latter relying upon Pevito v. Rodgers, 
581. This case, however, 


(3) Interests, Costs, and Statutory Dam- 
Rule against Increasing 
Amount in Controversy. Although there are deci- 
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sions to the contrary,*! it is held in some jurisdic- 
tions that the accumulation of interest after action 
brought will not confer appellate jurisdiction.®* And, 
if plaintiff’s claim or the amount involved in the suit 
is not sufficient to confer appellate jurisdiction at 


the time of the appeal, the appellate court can ac- 


rather :supports the first two cases 
above cited, holding that, where such 
an appeal was dismissed in the inter- 
mediate appellate court, the legal ef- 
fect of the dismissal was precisely 
the same against appellant in that 
case as if it had resulted from a 
trial de novo, because it fixed upon 
him an absolute liability for the 
amount of the judgment of the jus- 
tice of the peace of more than suffi- 
cient amount. 

30. Beach v. Livergood, 15 Ind. 
ads Garcia v. Free, 31 Utah 389, 88 P 


[a] Dismissal on appeal from 
justice.—Thus, where defendant ap- 
peals from a judgment of a justice, 
and, upon the trial in the intermedi- 
ate appellate court, plaintiff is not 
confined to the recovery of the 
amount awarded by the justice, if his 
cause is dismissed on such appeal an 
appeal by him will lie to the supreme 


court. Beach v. Livergood, 15 Ind. 
496. soo also Anderson v. Coble, 26 
Ind. 32 

[b] PeStergdt of decree dismissing 


bill_—Where a decree dismissing a 
bill is reversed on defendant’s appeal, 
and the cause is remanded with in- 
structions to enter a decree for com- 
plainant for an amount within the 
jurisdiction of the supreme court, an 
appeal will lie to that court from 
the latter decree. Dougherty  v. 
Hughes, 165 Ill. 384, 46 NE 229. 

[c] Cause remanded at defendani’s 
instance.—So, where plaintiff claims 
more than the jurisdictional amount 
and recovers less, and the judgment 
is reversed at his instance in the in- 
termediate appellate court, and the 
cause is remanded for a new trial, 
as to defendant the judgment in re- 
versal involves the full amount of 
Plaintiff's claim. Draper v. Clark, 59 
Oh. St. 336, 52 NE 832. 

[ad] Judgment for defendant for 
costs.—(1) In Utah, under L. (1903) 
p 48 ec 52, authorizing appeals from 
final judgments in the district court 
rendered on appeals from city courts, 
provided that, when the judgment of 
the district court does not exceed 
one hundred dollars, exclusive of 
costs, it shall be final, and no appeal 
shall lie therefrom, where judgment 
is rendered in favor of defendant for 
costs on appeal from a city court, 
plaintiff is not entitled to appeal 
therefrom regardless of the amount 
in controversy. Garcia v. Free, 31 
Utah 389, 88 P 30. (2) And a judg- 
ment of nonsuit rendered against 
plaintiff on appeal from a city court, 
in an action in which plaintiff sought 
to recover two hundred dollars for 
services rendered, is not appealable. 
Be dary v. Keogh, 32 Utah 11, 88 
P 680. 

[e] When judgment of trial court 
controls; affirmance of judgment sus- 
taining demurrer.—In Crum v. North 
Vernon Pump, etc., Co., 163 Ind. 596, 
72 NE 587 [foll Leonard v. Whet- 
stone, 163 Ind. 702, 72 NE 1045], it 
is held that, under Burns Annot. St. 
(1901) § 1337j subd 3, providing for 
appeals from the appellate to the su- 
preme court ‘‘fonly when the amount 
in controversy, exclusive of costs 
and interests on the judgment of a 
trial court exceeds $6,000,” no _ ap- 
peal lies to the supreme court from 
a judgment of the appellate court 
affirming a judgment of the trial 
court sustaining a demurrer to a 
complaint, although the complaint 
demands judgment for more than the 
jurisdictional amount, since, under 


quire no jurisdiction by subsequent enlargement of 
such claim or amount in controversy by accrual of 
interest after the entry of the judgment.** 


But 


the express provision of the statute, 
the judgment of the trial court from 
which the appeal was taken to the 
appellate court, after excluding all 
costs thereon, and all interest ac- 
crued subsequent to its rendition, 
must exceed six thousand dollars; 
and “the amount in controversy is 
not in any sense to be determined 
from the pleadings, but is to be de- 
termined from the amount disclosed 
by the judgment of the trial court.” 

31. Griffin v. Harriman, 74 Iowa 
436, 38 NW 139; Penter v. Staight, 
1 Wash. 365, 25 P 469 (where the - 
amount claimed had been demanded 
before suit, on account of which it 
was said that the proper judgment 
would have been for the principal, 
with interest thereon to the date of 
the judgment; and therefore it was 
proper that the prayer of the com- 
plainant should be for more than the 
bare principal). 

32. Ill.—Lydston v. Auburgh, 216 
Til. 210, 211, 74 NE 796 [cit Cyc] 
(holding that ‘tthe amount involved 
in a suit is the amount in contro- 
versy between the parties at the 
time the suit is brought, and inter- 
est accruing during the pendency of 
the suit cannot be added in order to 


make up the amount necessary to an 


appeal to this court’); Murphy v. 
Murphy, 207 Ill. 250, 69 NE 966; 
Keiser v. Cox, 116 Ill. 26, 4 NE 384. 

Minn.—Conger v. Nesbitt, 30 Minn. 
436, 15 NW 875 (interest accruing 
between verdict and Judpinent)s 

Wash.—Ingham v. Harper, 71 
Wash. 286, T28 P 675, AnnCas1914C 
528 and note. 

Can,—Labrosse v. Langlois, 41 Can. 
S. C. 43; 13 AnnCas 392 and note 
(unless specially claimed as dam- 
ages); Dufresne v. Guévremont, 26 
Can. S.-C. 216: 

Ont.—In re Wiarton Beet Sugar 
Co., 6 OntWR 590. 

And see Western Union Tel. Co. 
v. Garner, (Tex. Civ. A.) 83 SW 433 
(holding that in a case originating in 
a justice’s court and appealed to the 
county court, from which court an, 
appeal was taken to the court of 
civil appeals, where plaintiff’s ac- 
count, filed in the justice’s court, con- 
ained no charge for interest, and 
here were no written pleadings, in- 
terest could not be allowed to the 
date of the judgment to bring the 
amount in controversy within the 
jurisdiction of the court of civil ap- 


peals). 

U. S.—Ortega v. Lara, 202 U.S. 
330° "26 SCt 707, 50 L. ed. 1055; Dis- 
trict of Columbia v. Emerson, 130 
U.S.) 229; 9 SCts 509) 32 chy ed. 928% 
District of Columbia’ v. Gannon, 136 
Wer S? °22:7,'°9 *SCU 508; 32) Lie ed: R 


Baltimore, ete., R. Co. v. Trook, 100 
Sod 12, w 25 oe Eas oa Western 
Union Tel. Co. v. Rogers, 93 U. S. 


565, 23 L. ed. 977; Walker v. U. S., 4 
Wall. 163, 18 L. ed. 319; Knapp v: 
Banks, 2 How. 73, 11 L. ed. 184. 
Ariz.—Johnson v. Tully, 2 Ariz. 
223, 12° P2567. 
Colo.—Colorado Midland R. Co. v. 
Edwards, 140 P 190. 


Conn.—Denison v. Denison, 16 
Conn. 34. 

Ill.—Keiser v. Cox, 116 Ill. 26, 4 
NE 384. 

Ind.—Cincinnati, ete, R. Co. v. 


Grames, 135 Ind. 44, 33 NE 896; Ex p. 
Sweeney, 126 Ind. 583, 27 NE 127. 
Iowa.—Hays_ v. Chicago, AtCi nm FER. 
Co., 64. Iowa 593, 21 NW 98 (holding 
that, where, on appeal to the circuit 
court from a judgment of a justice 
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sum payable, but is part of the damages, it is includ-. 

ed in the amount in controversy, and is to be consid- _ 
ered in determining appellate jurisdiction.*® But 


in other jurisdictions it is held that, under proyi- 


where the matter in dispute has reference to the 
amount at the date of the judgment or decree in the 
lower court, which includes interest, such interest 


is properly considered in determining the appellate 
jurisdiction, as the amount of the whole judgment or 


decree controls.** 
[§ 202] 


of the peace, the case is triable on 
the petition in the justice’s court, 
the interest on the judgment cannot 
be added so as to give the supreme 
court jurisdiction on appeal). 
La.—Rogers vy. Goldthwaite, 32 
La. Ann. 48; Wolf v. Witherell, 22 Ia. 
Ann. 25; Cornell v. Geddes, 10 La. Ann. 


170; Frellsen vy. Copley, 2 La. Ann. 
911; Mason vy. Oglesby, 2 La. Ann. 
793 


Mo.—Schwyhart v. Barrett, 223 Mo. 
497, 122 SW 1049. 

N. Y.—Van Gelder v. Van Gelder, 
STON?) Nigel 28:55 JOSUEZS Vi. ConneH, “7D 
N. Y. 156; New York Produce Bank 
VaaeVlGrton, 16, Ca Nii Yo #995. yan y Vv. 
Waule, 63. .N. Y..57. 

Utah.—Openshaw v. Utah, ete, R. 
Co., .6 Utah 268, 21 P 999 (holding 
that, where a judgment, whose prin- 
cipal sum would not authorize an ap- 
peal, says nothing of interest, the 
supreme court of the United States 
will have no jurisdiction on error to 
the supreme court of Utah, notwith- 
standing the statute in Utah allows 
interest on judgments). 

Va.—Hartsook v. Crawford, 85 Va. 
413, 7 SE 538 (interest béyond date 
of decree not to be taken into consid- 
eration); Gage v. Crockett, 27 Gratt. 
(68 Va.) 735. 

Can.—Milligan v. Toronto R. Co., 
42 Can. S. C. 238 [quashing app 17 
Ont. L. R. 370, 12 OntWR 1103); La- 
brosse v. Langlois, 41 Can. S. C. 4 
13 AnnCas 392 and note. 

34. Massachusetts Ben. Assoc. v. 
Miles, 137 U..S. 689, 11 SCt 234, 34 
L. ed. 834; Quebec Steamship Co. v. 
Merchant, 133 U. S. 375, 10 SCt 397, 
33 L. ed. 656; New York El. R. Co. v. 
New York Fifth Nat. Bank, 118 U. S. 
608, 7 SCt 23, 30 L. ed. 259; Murphv 
v. Fairweather, 72 W. Va. 14, 77 SE 
321. See also New South Wales Bank 
v. Owston, 4 App. Cas. 270; Quebec F. 
Assur. Co. v. Anderson, 13 Moore 
P. C. 477, 15 Reprint 179; Goorocper- 
sad v. Juggutchunder, 13 Moore P. C. 
472, 15 Reprint 177; Boswell v. Kil- 
born, 12: Moore P. C. 467, 14 Reprint 
989. And, where a judgment in the 
district court of a territory was af- 
firmed by the supreme court of the 
territory, and at the date of the af- 


2 
v> 


firmance the interest, added to the: 


original judgment, was sufficient to 
give the supreme court of the United 
States jurisdiction, it was held that 
the value of the matter in dispute 
was to be determined by the amount 
due at the time of the judgment of 
the supreme court of the territory. 
Benson Min. ete, Co. v. Alta Min., 
etc., Co., 145 U. S. 428, 12 SCt 877, 36 
L. ed. 762; Keller v. Ashford, 133 U. 
S610) “10> SCt 494,33. L. sed. .667; 
Zeckendorf v. Johnson, 123 U.S. 
G17. 28 (SCt 261, acd (otved. 2 2G athe 
Rio Grande v. Otis, 19 Wall. 178, 22 
L. ed. 60. i 

[a] Interest accruing from the 
time of the filing of a report to the 
date of entry of judgment is ealcul- 
able. Guthrie Nat. Bank y. Guthrie, 
173 Ue S528, 19) SCt 513, 43- Lived. 
796; The Patapsco v. Boyce, 12 Wall. 
(U. S.) 451, 20 Le ed. 457. 

[b] Unauthorized amendment of 
judgment.—Where a judgment was 
entered on a verdict, but was after- 
ward amended, on defendant’s ex 
parte motion, to include interest on 
the verdict, which interest was not 
claimed by the plaintiff, it was held 
that this would not make the matter 


bb. Interest Due on Amount Claimed. 
In most jurisdictions, where interest on a principal 
amount is a part of the claim or subject matter in- 
volved in the controversy, or where interest is not 
given eo nomine, as upon a contract ascertaining the 


excluded.*® 
An erroneous 


in dispute exceed the jurisdictional 
amount so as to bring the case with- 
im the jurisdiction of the supreme 
court. INorthern = oPaecy re On ave 
Booth, 152 U. S. 671, 14 SCt 693, 38 
lL. ed. 591. 

35. U. S.—Woodward v. Jewell, 
140 U. S:. 247, 11 SCt 784, 35 lL. ed: 
478 (as to computation of interest 
where amount of claim was reduced 
by payments before suit to an amount 
below appellate jurisdiction, but ex- 
clusive of interest); The Steamer Rio 
ae v. Otis, 19-Wall. 178, 22 L. ed. 


Cal.—Skillman y. Lachman, 23 Cal. 
198, 83 AmD 96. 

La.—Bruno vy. Oviatt, 48 La. Ann. 
471, 19 S 464. And see Newman vy. 
Cuney, 30 La. Ann. 1201. Before this, 
and holding otherwise see Boagni 
v. Gordon, 34 La. Ann. 1052. But 
it is the amount due and demanded 
which determines the right of ap- 
peal. Rogers v. Goldthwaite, 32 La. 
Ann, 48. 

N. Y.—Richardson, etec., Co. v. 
Schiff, 983 App. Div. 368, 87 NYS 672; 
Mitchell v. Pipe, 17 Hun 142. Where 
plaintiff sued for injuries to personal 
property, it was held that, on appeal 
by the defendant from a judgment 
awarding damages with interest, thé 
matter in controversy in the court of 
appeals is the amount of the judg- 
ment as rendered, including the in- 
terest, and if that, excluding costs, is 
not less than the jurisdictional 
amount, the court has jurisdiction 
to review the judgment, although a 
different rule restricts the plaintiff, 
as upon an appeal by him the sum 
demanded in the complaint becomes 
material. Graville v. New York Cent., 
etc., R. Co., 104 N. Y. 674, 10 NE 539. 

Tex.—Gulf, ete., R. Co. v. Fromme, 
98 Tex. 459, 84 SW 1054; Schultz v. 
Tessman, 92 Tex. 488, 49 SW 1031 
(which was a suit for damages for 
the breach of a contract, in which 
the sum payable was not_ ascer- 
tained); McNeill v. Casey, (Civ. A.) 
135 (SWiy J1SOS rs te hauot. Cy elian Hit. 
Worth, etc., R. Co. v. Hodge, (Civ. A.) 
125 SW 350 (holding that, where an 
action was brought in a justice’s 
court for injury to cattle on a de- 
mand for ninety-nine dollars without 
any specific demand for interest and 
on appeal to the county court, the 
demand was for ninety-nine dollars 
and interest to the date of the judg- 
ment, which was rendered for ninety- 
nine dollars principal and eight dol- 
lars and eight cents interest, the 
amount involved was more than one 
hundred dollars, so as to give the 
court of civil appeals jurisdiction on 
appeal); Pecos, ete, R. Co. v. Faulk- 
ner, (Civ. A.) 118 SW 747 (holding 
that, where, in an action for ninety- 
eight dollars and sixty-five cents 
damages, plaintiff recovered judg- 
ment for that sum on appeal to the 
county court, with interest thereon, 
which made the total amount recoy- 
ered one hundred dollars and forty- 
five cents, the additional amount over 
the sum sued for was an element of 
the damages recoverable, and not “‘in- 
terest,” within Sayles Annot. Civ. St. 
[1897] art 996 subd 3, giving the 
court of appeals appellate jurisdic- 
tion of cases of which the county 
court had appellate jurisdiction when 
the judgment shall exceed one hun- 
dred dollars, exclusive of interest, 
ete., and that the court of civil ap- 


sions conferring appellate jurisdiction in cases in 
which the amount in controversy, exclusive of in- 
terest and costs, shall reach a fixed sum, not only 
interest accruing after the action is instituted, but 
also that embraced in the amount sued on must be 


ascertainment of interest in excess 


peals had jurisdiction of the appeal); 
Western Union Tel. Co. v. Noland, 
(Civ. A.) 77 SW 1031. See also Ba-. 
ker v. Smelser, 88 Tex. 26, 29 SW 377, 
33 LRA 1638; Gulf, etc., R. Co. v. Me- 
Campbell, (Civ. A.) 85 SW 854 [mod 
reh 85 SW i158] (where, however, 
the amount was insufficient even 
with the interest included). 

Vt.—Smith v. Smith, 15 Vt. 620. , 

Va.—Herring v. Chesapeake, etce., 
R.-€o., 101, Va. 778,145 SH 322 (Cox 
v. Carr, 79 Va. 28; Stratton v. Mu- 
tual Assur. Soc., 6 Rand. (27 Va.) 22. 
And see Clapham vy. Lewis, 1 Va. 
Cas. 182. 

Wash.—Ingham v. Harper, 71 
Wash. 286, 128 P 675, AnnCas1914C 
528 and note. 

W. Va.—Murphy v. Fairweather, 72 
W.” Va. 14,° 77. SEY 321; Arnold wn 
Lewis County Ct., 38 W. Va. 142,18 
SH 476 (involving the consideration 
of interest as a part of the amount 
in controversy to give the court of 
last resort jurisdiction to review the 
judgment of the circuit court in fa- 
vor of defendant, on the trial of the 
cause brought to that court by certi- | 
orari to a justice’s court, in which 
judgment had been rendered for 
plaintiff for an amount of damages 
foe than that sued for, with inter- 
est). 

Can.—Canadian R. Ace. Ins. Co. v. 
McNevin, 32 Can. S. GC. 194. 

[a] Interest not claimed by plain- 
tiff—But where under the statute 
appellate jurisdiction depends upon 
the amount claimed by plaintiff, and 
Plaintiff does not claim interest on 
the amount demanded by him, and 
which is not sufficient to give appel- 
late jurisdiction, defendant cannot 
appeal on the ground that plaintiff 
was entitled to interest, and that in- 
terest added to the amount claimed 
by him made the amount in contro- 
versy more than his demand. Moise 
v. Powell, 40 Nebr. 671, 59 NW 79. 

[b] Where no damages are al- 
leged.—And where defendant, in his 
cross petition in an action before a 
justice of the peace on an unpaid 
check for one hundred dollars, asked 
for judgment in the sum of one hun- 
dred dollars and for such other relief 
as _ he might be entitled to in law 
and equity, and did not allege that he 
sustained any damages, it was held 
that he was.not entitled to recover 
interest as damages under the 
prayer for general relief, and, as the 
case did not involve more than one 
hundred dollars, exclusive of inter- 
est, judgment of the county court on 
appeal was final. Potts v. Deyerle, 
49 Tex. Civ. A. 281, 107 SW 928. 

[c]. When the pleading must be 
looked to.—Where a cause is dis- 
missed in the district court and the 
decree is affirmed in the circuit court, 
the supreme court must look to the 
appellant’s claim in order to deter- 
mine whether it exceeds the jurisdic- 
tional amount so as to give the su- 
preme court jurisdiction, for no com- 
putation of interest up to the time of 
the judgment or decree will be made 
if the interest is not specially 
claimed. _Udall_v. The Steamship 


Ohio, 17 How. (U. S.) 17, 15 L. ed. 
42. See also Hays v. Chicago, etc, 
R. Co., 64 Iowa 593, 21 NW 98. 

36. Wagner v. Kastner, 79 Ind. 
162; Seward v. Steeley, 29 Ind. A. 
689, 65 NE 216; Cooper v. Patton, 104 


SW 1026, 31 Kyl 1213; Clark vy. Col-- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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‘of one hundred dollars, when an adjudication, and 
not a mere clerical error, is appealable to the court 


of last resort.?7 
[§ 203] 
ment. 


lins, 60 SW 369, 22 Kyl 1304; Mobile, 
etc., RK. Co..v.. Wrather,, 54 Sw 729, 
21 Kyl 1193; Hale v. Grogan, 106 
FG, Oa 75:0 Sw 257, 20 KyL 1856; 
Walter A. Wood Mowing, etc., Mach. 
Co. v. Taylor, 104 Ky. 217, 46 Sw 420, 4 
20 KyL 5386; State v. Recorder of 
Mortgages, 33 La. Ann. 14 (under the 
constitutional provision that the ap- 
pellate jurisdiction of the supreme 
court should extend to all cases when 
the matter should exceed a fixed sum 
exclusive of interest; and distin- 
guishing prior cases under an earlier 
constitutional provision extending 
such jurisdiction to cases when the 
matter in dispute should exceed a 
certain sum, without mentioning in- 
terest). See also Butler v. Rasdall, 
56 SW 652, 22 KyL 17. Andsit has 
been held that, where the petition 
shows that the principal of the debt 
sued for is less than the jurisdic- 
tional amount, an appeal will not lie, 
although the judgment is for more 
than the jurisdictional amount and 
does not show that any part of it is 
interest. Spiceland v. Shelton, 53 SW 
274, 21 KyL 863. But under an earlier 
statute see Orth v. Clutz, 18 B. Mon. 

(Ky.) 223 (holding that as, by the 
Revised Statutes, before the code of 
practice, interest as wellas costs had 
been expressly excluded from the 
computation of the jurisdictional 
amount, the exclusion by the code of 
practice of costs only from such 
‘computation raised a rational pre- 
sumption that interest was not in- 
tended to be excluded). 

‘f[a] Money collected with interest. 
—In Texas it was held that, even 
though the supreme court would have 
no jurisdiction of an action where 
the principal of the obligation was 
less than one thousand dollars, al- 
though the amount involved exceed- 
ed that amount when interest was 
added, still such court has jurisdic- 
tion of an action against the guard- 
jan of the beneficiaries in a-policy of 
insurance to recover certain pay- 
ments made by plaintiff, at insured’s 
request, to keep up the policy under 
a contract for reimbursement, after 
the death of insured, for the amount 
so paid, together with interest there- 
on, where the money payable on the 
policy was paid by the insurer to the 
guardian, which amount, together 
with interest, exceeded one thousand 
dollars, although the principal itself 
was less than that amount, since the 
action was not one to recover inter- 
est as such upon the money paid by 
plaintiff, but to recover the money 
collected by the guardian from the 
insurance company to which plaintiff 
was entitled, which was the amount 
paid out by him, together with the 
interest thereon. Kelly v. Searcy, 100 
Tex. 566, 102 SW 100 [rev (Civ. A.) 
98 SW 1080]. 

48 W. Va. 


37. Wick v. 
469, 37 SE 6389. 

38. Dryden v. Wyllis, 51 Iowa 534, 
1 NW 703; Schwartz v. Schmidt, 37 
La. Ann. 41; State v. Police Jury, 34 
La Ann. 95° (jurisdiction of a pro- 
ceeding for an order to compel a levy 
“of a tax to pay a judgment which, 
with interest added, exceeds the jur- 
isdictional amount); State v. Judge 
Orleans Parish Sixth Dist. Ct., 28 La. 
Ann. 110; State v. Boner, 57 W. Va. 
$1, 49 SE 944 (holding that, where a 


Dawson, 


cc. Proceeding Involving Former Judg- 
In a suit brought to vacate or otherwise in-, 
volving a prior independent judgment, as the judg- 
ment bears interest from its date, the amount in con- 
troversy is the judgment with such interest com- 
puted as well as the interest included therein.*® 

— [§ 204] (b) Costs and Attorney’s Fees—aa. Sub- 
ject to Pecuniary Limitation. Where a judgment or 
order relating to the payment of costs or allowance | 
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[§ 205] 


judgment for the state for one hun- 
dred dollars on a scire facias on a 
recognizance of bail was set aside at 
a subsequent term, the supreme court 
had jurisdiction of a writ of error 
sued out by the state,as the principal 
and interest exceeded one hundred 
dollars when the order of Rercaee was 
made). And see Arnold v. Lewis 
County Ct., 38 W. Va. 142, an SE 476. 

As to costs see infra § 2 

[a] Contest between etaontng 
creditors.—On a writ of error to re- 
view a judgment of the circuit court 
dismissing a petition filed before a 
justice of the peace by a subsequent 
against a prior attaching creditor, 
the amount in controversy is the 
amount the petitioner will lose if de- 
fendant thereto prevails in his at- 
tachment, which may include both 
principal and interest. Union Bank 
v. Loeb Shoe Co., 71°W. Va. 494, 76 
SH 882. 

39. Cal. — Foley Vv. California 
Horseshoe Co., 115 Cal. 184, 47 P 

2 56 AmSR 87; Ertle v. Placer 
County, 44 P 229! Randall v. Duff, 
40 P 386; Perry v. Quackenbush, 105 
Cal. 299, 38 P 740 (holding that the 
jurisdiction depends upon the de- 
mand made by the plaintiff in the ad 
damnum clause of the complaint; 
and, where the amount of costs 
claimed is less than the jurisdic- 
tional amount, an order, made at the 
final judgment and striking out a cost 
bill, is not appealable); Fairbanks v. 
Lampkin, 99 Cal. 429, 34 P 101. See 
also Aronson v. Levison, 148 Cal. 
364, 83 P 154 (holding that where, in 
a suit to quiet title, a guardian ad 
litem was appointed at plaintiff’s in- 
stance for a minor defendant, and 
after a hearing the court entered 
judgment in favor of plaintiff, quiet- 
ing his title to the premises, and 
added to the judgment a provision 
requiring plaintiff to pay the sum of 
two hundred dollars to such guard- 
ian ad litem for his services, such 
portion of the judgment was merely 
for costs or expenses taxable against 
plaintiff, not amounting to three hun- 
dred dollars, and was therefore in- 
sufficient to confer on the supreme 
court jurisdiction of the appeal). 
Compare however as to appeal from 
special order made after final judg- 
ment infra § 206. 

Tll.—Doyle v. Wilkinson, 120 I11. 
430, 11 NE 890 (holding that, where, 
upon affirming a judgment by the 
court of appeals, the costs are taxed 
by the clerk, such costs constitute a 
simple money demand and the action 
of the court of appeals in overruling 
a motion to retax will not be re- 
viewed where the amount of the costs 
is not sufficient to give the supreme 
court jurisdiction). 

Ind.—Jeffersonville, ete., R. Co. v. 
Harrold, 3 Ind. A. 592, 30 NE 158. 

Kan.—HEllison v. Focke, 77 Kan. 

859, 94 P 805. 

Ky.—Grow v. Grow, 140 Ky. 841, 
131 Sw 1011 (attorney’s fees in di- 
vorce suit); Hill v. Pettitt, 112 SW 
646, 33 KyL 1041; Tillie v. Payne, 
99 SW 322, 30 Kyl 664 (holding that, 
where an appeal was taken to the 
circuit court in a proceeding to ap- 
portion the cost of a ditch, and ap- 
pellants obtained a more favorable 
judgment, and also a judgment for 
costs for less than the amount neces- 
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of attorney’s fees is reviewable, as in some jurisdic- 
tions, upon the theory that the costs or attorney’s 
fees constitute the amount in controversy, the mat- 
ter will at least come within the pecuniary restric- 
tions of the statute.®® 

bb. Excluded as Incidental to Actior. 
In some jurisdictions the matter in dispute or con- 
troversy is held to relate exclusively to the subject 
matter of the action, and costs or attorney’s fees, . 
being merely incidental to the action, cannot be 
added to the demand sued for m order to confer” 
appellate jurisdiction, even though not expressly ex- 


sary to give the court of appeals jur- 
isdiction on appeal, and the latter 
judgment was set aside on motion, 
the amount in controversy on appeal 
from an order granting the motion 
was not sufficient to give the court 
of appeals jurisdiction); Nevian v. 
Herr, 78 SW 137, 25 KyL 1475; Boske 
v. Security Trust, -etc.,»Co., 56 SW 
524, 22 KyL 181. 

La.—Lehman v. Athletic Park 
Amusement Co., 122 La. 785, 48 S 
263; De Renzes v. His Wife, 117 La. 
817, 42 S 327; Muntz v. Jefferso. R. 
Co.) -AL4) Wa. 860;e3Snis SSen (holding 
that, where, in a case which is ap- 
pealable to the supreme court, no 
appeal is taken, such court has no 
jurisdiction of an appeal from a 
judgment subsequently rendered in 
an injunction proceeding on a ques- 
tion of costs incurred in such case in 
the district court, unless the amount 
involved exceeds two thousand dol- 
lars, exclusive of interest); Dougart’s 
Suce., 42 La. Ann. 516, 7 "S 794. 

W. Va. —Westinghouse Lamp Co. v. 
Ingram, 70 W. Va. 664, 74 SE 941. 

Wis.—State v. Kellogg, 97 Wis. 
532, 73 NW 22 (appeal by relator in 
mandamus from that part only of 
the judgment in his favor which 
awards costs). 

Can.—Beauchemin  v. 
34, Can. S.C. 
aba ile 

See also infra § 206. 

[a] Costs taxed after decision of 
appellate court.—Where a judgment 
was affirmed without taxing costs 
and, after the mandate had been re- 
mitted, the costs, amounting to less 
than the jurisdictional amount of the 
appellate court, were taxed in the 
lower court, it was held that a writ 
of error brought up only the proceed- 
ings subsequent to the mandate, and, 
the amount involved being insuffi- 
cient, there was no jurisdiction. 
Sizer. v. Many, 16 How. (U. 8S.) 98, 
14 L. ed. 861. 

{b] Costs taxed half to each party. 
—Where the judgment in an action 
makes an allowance for services to 
the commissioner and to an expert 
accountant, providing that it shall be 
taxed as costs, half to plaintiff and 
half to defendant, the judgment in 
that respect against defendant, as re- 
gards the question whether the 
amount in controversy is: sufficient 
to allow his appeal under St. (1903) 
§ 950, is only half the allowance. 
pew v. Herr, 78 SW 137, 25 KyL 

5. 

{c] The amount involved in fore- 
closure cannot be considered to de- 
termine jurisdiction on appeal from 
allowance of attorney’s fees in fore- 
closure made after sale, as the fixing 
of such fees is not an incident to the 
main demand. State v. Judges Or- 
leans Parish Ct. of App., 106 La. 241, 
30 S 697. 

[d] Mere assertion of right to at- 
torney’s fee for defending suit, no 
right thereto being shown, not suffi- 
cient to give jurisdiction on appeal 
see Franklin L. Ins. Co. v. Blackwell, 
(Tex. Civ. A.) 87 SW 361. 

[e] Waiver of a provision for at- 
torney’s fees in a contract sued on 
prevents their consideration in de- 
termining. the amount in controversy. 
Ft. Worth First Nat. Bank v. Beach, 
(Tex. Civ. A.) 157 SW 960. 


Armstrong, 
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cluded by the statute.*° 


costs only.*! 


[§ 206] cc. Contrary Rule. 


40. Cal.—Henigan v. Ervin, 110 
Cal. 37, 42 P 457; Zabriskie v. Tor- 
rey, 20 Cal. 173; Votan v. Reese, 20 
Cal. 89 (but compare infra § 206, as 
to appeal from special order made 
after final judgment); Bradley v. 
Kent, 23 Cal. 169; Caffey v. Mann, 3 
Cal. A. 124, 84 P 424. 

Iowa.—Bradenberger v. Rigler, 68 
Iowa 300, 27 NW 247; Ardery v. Chi- 
cago, etc., R. Co., 65 Iowa 723, 23 
NW 141; Curran v. Excelsior Coal 
Co., 63 Towa 94, 18 NW 698. 

La.—Klein v. Wild, 12 La. Ann. 87. 

Miss.—Ward v. Scott, 57 Miss. 826; 
New Orleans, ete., R. Co. v. Evans, 49 
Miss. 785. 
ea hea ke v. Davis, 2 Mont. 

Va.—Shafer v. Chesapeake, ete., R. 
Co., 23 SE 221; Norfolk, etc., R. Co. 
v. Clark, 92 Va. 118, 22 SE 867. 

W. Va.—Shahan vy. Shahan, 48 W. 
Va. 477, 37 SE 552, 86 AmSR 68. 

Eng.—New South Wales Bank v. 
Owston, 4 App. Cas. 270; Doorga 
Doss Chowdry v. Ramanauth Chow- 
dry, 8 Moore Indian App. 262, 19 Re- 
print 530; Quebec F. Assur. Co. v. 
Anderson, 13 Moore P. C. 477, 15 Re- 


print 179; Great Western R. Co. v. 
Braid, 1 Moore P. C. N. S. 101, 15 Re- 
print 640. 

Can.—Labrosse v. Langlois, 41 


Gan. S. C. 43, 13 AnnCas 392. 

Ont.—Federal I. Assur. Co. v. Sid- 
dall, 22 Ont. L. 96, 17 OntWR 63,: 2 
OntWN 104; In re Wiarton Beet Su- 
gar Co., 6 OntWR 590. 

Que.—Lapierre v. St. Jean Banque, 
12 Que. Pr. 152: 

Appeal on certificate of trial judge 
see supra § 172. 

[a] Attorney’s fee.—(1) An attor- 
ney’s fee, claimed and allowed in an 
action, has been considered as costs 
incidental to the cause, and therefore 
is no part of the original amount in 
controversy. Durand v. Simpson 
Logging Co., 21 Wash. 21, 56 P 846. 
(2) But it is different where the at- 
torney’s fee is a distinct item of in- 
debtedness under a contract. Maver 
weStahrs 36%-Las Ann. (57.8. (3)e Lhe 
fee of the attorney of the mortgage 
creditor, fixed in the act of mortgage 
on the amount of the debt, forms 
part of the demand and is part of 
the amount claimed, and inseparable 
from it in matter of jurisdiction. 
Foster’s Suce., 51 La. Ann. 1670, 26 
S 568. » 

41. U. S.—City Nat. Bank. v. 
Hunter, 152 U. S. 512, 14 SCt 675, 38 
L. ed. 534. 

Colo.—Jensen v. 
Colo. 306, 107 P 259, 338 LRANS 681, 
19 AnnCas 519; Wilson v. Faaua, 21 
Colo. A. 449, 122 P 58; Pitkin County 
v. Aspen Min., ete. Co., 1 Colo. A. 
1255527 (P-8:75; 

Ind.—Rupel v. Ohio Oil Co., 172 
Ind. 300,-88 NE 508; Jeffersonville, 
etc., R. Co. v. Harrold, 3 Ind. A. 592, 
30 NE 158. 

Kan.—Edinburgh Lombard Inv. 
Co. v. Cooper, 68 Kan. 517, 75 P 488; 


Eagle Ore Co., 47) 


And of course, where the 
jurisdiction is expressly made to depend upon the- 
amount of the judgment recovered or the amount 
in controversy, exclusive of costs, costs cannot be 
included, nor will an appeal lie from a judgment for 
But, where the amount involved in the 
trial court is sufficient to confer appellate jurisdic- 
tion, it will not be affected by the fact that the court 
orders part of the amount to be paid as costs,*? 

In some jurisdic- 
tions, contrary to the rule above stated, an appeal 
will he from a judgment allowing or disallowing 
costs or attorney’s fees where the amount involved 
is sufficient to confer jurisdiction.** 
fornia, under the provision of the code allowing an 
appeal from any special order made after final judg- 
ment,*+ it is held, overruling earlier cases to the 
contrary, that an appeal lies from an order made 


APPEAL AND ERROR 
involved.*° 


judgment in 


amount.*® 


And in Cali- 


Moore vy. State, 66 P 239; Missouri 
Pac. R. Co. v. Yawger, 52 Kan. 691, 
35 P 814 (holding that an appeal will 
not lie from an order on a motion 
to retax costs, although the costs ex- 
ceed the jurisdictional amount). And, 
where compensation allowed is in the 
nature of costs, appellate jurisdic- 
tion cannot be assumed for the pur- 
pose of reviewing an order allowing 
such compensation. Greer v. Thomp- 
son, 5 Kan. A. 643, 47 P 547. 

Ky.—Rhodes v. Frankfort Chair 
Co.,» 79» “SW! 768,225. Kyl, 2042 
(court commissioner’s costs exclud- 
ed); Moore v. Boner, 7 Bush 26 (hold- 
ing, however, that when the title to 
land is put in issue, in which class 
of cases the code contains no excep- 
tion to the right of either party to 
appeal, a judgment as to costs is ap- 
pealable). 

Mo.—Cohn v. St. Louis, ete., R. Co., 
151 Mo. A. 661, 131 SW 881 (attor- 
ney’s fee to be taxed as costs under 
statute). 

Va.—Hartsook v. Crawford, 85 Va. 
413, 7 SE 538. 


Wash.—Durk v. Scully, 41 Wash. 
357, 83 PB 426. 
Wis.—Widman v. Gay, 101 Wis. 


325, 77 NW 918; State v. Kellogg, 97 
Wis. 532, 73 NW 22. Compare Field 
v. Elroy, 99 Wis. 412, 75 NW 68. 

Ont.—Federal L. Assur. Co. v. 
Liddall, 22 Ont. L. 96, 17 OntWR 63, 
2 OntWN 104. And see Hamilton v. 
Hamilton St. R. Co., 6 OntWR 375. 

And see Goold Bicycle Co. v. Laish- 
ley, 35 Can. S. C. 184. 

Appeal on certificate of trial judge 
see supra § 172. : 

[a] “Exclusive of costs’; attor- 
ney’s fees.—In Kansas, however, it is 
held that the words, “exclusive of 
costs,” as used in Gen. St. (1901) 
§ 5019 subd 3, providing for an ap- 
peal to the supreme court where the 
amount in controversy, exclusive of 
costs, exceeds one hundred dollars, 
mean such costs as are provided for 
by statute, and which may be com- 
puted and taxed by the clerk of 
court, and do not include an allow- 
ance as attorney’s fees to the pre- 
vailing party, the amount of which 
cannot be computed but which as to 
amount must be determined judicial- 
ly by the court. Phenix Ins. Co. v. 
Stahl, 78 Kan. 528, 96 P 854. 

42. Voigt v. Kersten, 164 Ill. 314, 
45 NE 543. 

43. Missouri, etc., R. Co. v. Mil- 
liron, 363) Gex/cCive, A.Ww325, 1157 Swi 
655 (holding that, where an appeal is 
from an order of the county court 
overruling a motion to tax the costs 
amounting to over two hundred dol- 
lars, and not from the judgment 
against appellant. the court of civil 
appeals has jurisdiction, although the 
suit was to recover only one hundred 
dollars). 

44. Code Civ. Proc. § 939. 

45, Harron.v. Harron; 128 Cali 
3038, 60 P 932; Harron y. Harron, 123 
Cal. 508, 56 P 384 [Loverr Langan v. 


Td ete , 


sg 205-207 


after final judgment in a suit of which the supreme 
court has appellate jurisdiction, retaxing, allowing, 
or disallowing costs, without regard to the amount 
Where costs are taxed as a part of the 
judgment and the statute extends the right to appeal 
to cases in which a particular amount is recovered, 
it is held that the costs constitute a part of the 
determining 


such jurisdictional 


[§ 207] dd. Proceeding Involving Former Judg- 
ment. Costs which are to be excluded in estimating 
the amount or value in controversy, are the costs of 
the action in which the judgment appealed from is 
rendered, and it has been held that, in a new and 
independent suit, in which the judgment, embracing 
costs, is involved as the matter in controversy, the 
whole judgment, 
matter in dispute.4* And where the statute author- 


including costs, will constitute the 


Langan, 83 Cal. 618, 23 P 1084, and 
lim Fairbanks vy. Lampkin, 
429, 34 P 101] (holding that, under 
the constitutional provision that the 
supreme court shall have appellate 
jurisdiction in all cases in equity ex- 
cept such as arise in justices’ courts, 
and'also in all cases at law in which 
the demand, exclusive of interest, or 
the value of the property in contro- 
versy,, shall amount to three hundred 
dollars, it is held that the supreme 
court has jurisdiction of an appeal 
from a special order made after final 
judgment in favor of plaintiff. in a 
divorce suit requiring defendant to 
pay counsel fees and costs to enable 
plaintiff to contest defendant’s mo- 
tion for a new trial, although the 
amount involved in such appeal is 
less than three hundred dollars). See 
also Elledge v. Lassen County Super. 
Ct.,.131 Cal. 279, 63 P 360;. Southern 
California R. Co. v. San Diego County 
Super. Ct., 127 Cal. 417, 59 P 789; Lin- 
forth v. San Francisco Gas, ete., Co., 
9) Cals As 434; 99. Po T1629 Catheyeue 
Mann, 3 Cal. A. 124, 84 P 424 (hold- 
ing, on the authority of Harron v. 
Harron, supra, that it is the amount 
claimed in the complaint, and not 
the amount of costs claimed, which 
determines the jurisdiction on appeal 
from an order taxing costs); White 
v.. Gaffney, 1 Cal. A. 715, 82 P1088 
(holding that, under the constitution- 
al provision giving the supreme court 
appellate jurisdiction in actions to 
abate a nuisance, where an appeal 
was taken from a judgment directing 
such abatement and awarding plain- 
tiff two hundred and ninety-two dol- 
lars and fifty cents costs, expenses, 
and counsel fees, the court, on the 
abatement of the nuisance, was not 
deprived of jurisdiction of the appeal 
because the only matter remaining 
for determination involved less than 
three hundred dollars). See also 
supra § 152. And in Peo. v. Madden, 
134 Cal. 611, 66 P 874, ‘it was held 
that, where, in an action to recover 
over thirty-four thousand dollars, 
judgment was entered dismissing the 
action and against plaintiff’s attorney 
for eighteen dollars and seventy-five 
cents costs, an appeal would lie by 
the attorney from the judgment, al- 
though the part against him was less 
than the three hundred dollars re- 
quired by the constitution and stat- 
ute, since that was a part of the 
general judgment determining the en- 
tire controversy. 

46. 
73 NW_ 96. 

47. Kan.—McClelland v. Cragun, 
54 Kan. 599, 38 P 776; Swartz v. Eng- 
lish, 4 Kan. A. 509, 44 P 1004 (action 
on redelivery bond given in re- 
plevin). 

Ky.—Nashville, etc, R. Co. v. Mat- 
tingly, 101 “Ky: 219," 40 SW “173.7 19 
KyL 373; Haycroft v. Walden, 14 KyL. 
892 (motion to quash execution); 
Tribble v. Deatheridge, 10 Kyl 156 
(appeal from judgment dismissing 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Winn v. Sanborn, 10 S. D. 340, 


$§ 207-209] 


izes the same ruling with respect to costs as it does 
with respect to the fine imposed, in a suit to subject 
premises to the payment of the fine and costs, both 
are taken as constituting the amount in contro- 


versy.*® 


[§ 208] 


petition for an injunction against ex- 
ecution on judgment). 

La.—State v. Judge Orleans Par- 
ish Sixth Dist. Ct., 28 La. Ann. 110. 
Sa see Oglesby v. Helm, 26 La. Ann. 


W. Va.—Union Bank v. Loeb Shoe 
Co., 71 W. Va. 494, 76 SE 883; Clev- 
enger v. Dawson, 15 W. Va. 348. 

Wis.—Mayo v. Hansen, 94 Wis. 
610, 69 NW 3:44, 59 AmSR 919, 36 
LRA 561. 

Can.—Turcotte v. Dansereau, 26 
Can. S. C. 578 (holding that an oppo- 
sition, filed under the provisions of 
articles 484 and 487 of the code of 
civil procedure of Lower Canada for 
the purpose of vacating a judgment 
entered by default, is a judicial pro- 
eeeding within the meaning of sec- 
tion 29 of the Supreme and Ex- 
chequer Courts Act; and, where the 
appeal depends upon the amount in 
controversy, there is an appeal to 
the supreme court of Canada if the 
amount of principal and interest due 
at the time of the filing of the oppo- 
sition under the judgment sought to 
be annulled is of the sum or value of 
two thousand dollars). 

But see Cooke v. Piles, 2 Munf. (16 


Va.) 151. 
As to interest see supra § 203. _ 
[a] Contest between attaching 


ereditors.—On a writ of error to re- 
view a judgment of the circuit court 
dismissing a petition filed before a 
justice of the peace by a subsequent 
against a prior attaching creditor, 
the amount in controversy is_ the 
amount the petitioner will lose if de- 
fendant thereto prevails in» his at- 
tachment, which may include, not 
only principal and interest, but also 
costs in defendant’s suit against the 
common debtor. Union Bank vy. Loeb 
Shoe Co., 71 W. Va. 494, 76 SH 883. 

[b] Attorney’s fees not part of 
judgment.—But where certiorari was 
sued out and bond was given to stay 
proceedings after judgment in a 
justice’s court, and suit was brought 
against the surety on such bond for 
a balance of eighty-two dollars and 
ninety-nine cents due on such _ judg- 
ment, with interest, sixty-six dollars 
and fifty-five cents costs, and one 
hundred dollars attorney’s fees paid 
in defending such certiorari proceed- 
ings, it was held that there was no 
jurisdiction on appeal from a judg- 
ment of dismissal, since such attor- 
ney’s fees were not part of the judg- 
ment sued on, or amount in contro- 
versy, and hence the amount in con- 
troversy did not exceed two hundred 
dollars. Leavitt v. Carr, 22 Wash. 
361, 60 P 1044. 

48.- State v. McCulloch, 77 Iowa 
450, 42 NW 367. 

49. Zabriskie v. Torrey, 20 Cal. 
173; Kiernan v. Germaine, 62 Miss. 
75 (holding that the damages given 
by statute as an incident to a recov- 
ery in the circuit court against de- 
fendant who appeals from the judg- 
ment of a justice of the peace are to 
be excluded in determining the suffi- 
ciency of the amount in controversy 
with regard to the appellate jurisdic- 
tion of the supreme court); New 
Orleans, ete, R. Co. v. Evans, 49 


(c) Statutory Damages. 
the including of statutory damages in a judgment 
will not confer jurisdiction on appeal, as such dam- 
ages are merely incidental to the matter in dis- 
pute.*® But where the statute provides specifically 
for the recovery of a particular item as a part of 
the damages sustained, such item is not costs, but is 
a part of the damages sustained, and as such is con- 
sidered as a part of the amount in controversy.®° 
And where a statute renders a common carrier liable 


APPEAL AND ERROR 


[§ 209] 


It is held that | Judgments—(a) 


In admiralty. 
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to a person injured by its violation thereof for 
three times the actual damages sustained, the amount 
of the treble damages claimed in an action for vio- 
lation of the statute is the amount in dispute.** 

(4) Aggregate of Claims, Interests, or 


In General. Several and separate 


interests of different appellees cannot be united so 
_as to make up the jurisdictional amount, where such 
parties could not have united their interests if a re- 
covery had been had against them; nor can the sep- 
arate and distinct claims or interests of two or more 
coplaintiffs, codefendants, cointerveners, or other 
parties to a suit, be united for the purpose of giv- 
ing appellate jurisdiction.®” 


This doctrine applies in appeals to 


Miss. 785; Melson .y. Melson, 2 Munf. | Ill. 261, 21 NE 792, 16. AmSR 267, 6 


(16 Va.) 542 (upon the same point as 
Kiernan v. Germaine, supra). But 
see Woolley v. Lyon, 115 Ill. 296, 6 
NE 30. 

[a] Attorney’s fees taxable under 
a statute as costs not to be included 
see Cohn y. St. Louis, ete, R. Co., 
151 Mo. A. 661, 131 SW 881. 

50. Tullerton v. Cedar Rapids, 
etc., R. Co., 101 Iowa 156, 70 NW 
106; Clark v. Ford, 7 Kan. A. 332, 51 
P 9388 (holding that attorney’s fees 
allowed by a jury under a statute in 
an action against a railroad company 
for damages for killing stock are a 
part of the amount in controversy); 
Louisville, ete., R. Co. v. Sanders, 11 
KyL 53; Gulf, ete., R. Co. v. Werchan, 
3 Tex. Civ. A. 478, 23 SW 30. 

51. Cohn v. St. Louis, etc., R. Co., 
151 Mo. A. 661, 131 SW 881. And see 
Louisville, ete, R. Co. v. Sutton, 54 
Fla. 247, 44 S 946. 

52. U.S.—Chamberlin v. Browning, 


177_ U.S. 605, 20 SCt 820, 44 L. ed. 906;. 


Ogden City v. Armstrong, 168 U. S. 
224, 18 SCt 98, 42 L. ed. 444; Wilson 
v. Kiesel, 164 U. S. 248, 17 SCt 124, 
41 L. ed. 422; Bruce v. Manchester, 
ete... Rs Co., 117 Ur S.514. 6 SCt 849, 
29 L. ed. 990; Henderson vy. Wads- 
worth,,115, U. S:264,, 64SCt 40,229 0. 
ed. 377; Ballard Pav. Co. v. Mulford, 
100 U.S. 147, 25 L. ed. 591; The Jo- 
seph B. Thomas, 148 Fed. 762, 78 
CCA 428. In the leading case of Gib- 
son v. Shufeldt, 122 U. S. 27, 7 SCt 
1066, 30 L. ed. 1088, a debtor had 
assigned his property to secure a 
preferred debt, and other creditors 
sued the debtor, the trustee, and the 
preferred creditor, and defendants 
sought no affirmative relief. The as- 
signment was adjudged to be void in 
the lower court as against plaintiffs, 
and the decree ordered a distribution 
among’ them. On defendant’s appeal 
it was held that the supreme court 
was without jurisdiction, except as 
to those plaintiffs who had individu- 
ally recovered more than five thou- 
sand dollars. See also Henderson v. 
Carbondale Coal, etc., Co., 140 U.S. 
25, 11 SCt 691, 35 L. ed. 332: Miller 
V._7 Clank, ¢L.38 WS. 22dn od WS Cty oO. 
34 L. ed. 966; Wheeler vy. Cloyd, 134 
U, S. 537, 10 SCt 601, 33 L. ed. 1008; 
Ex p. Phoenix Ins. Co.,-117 U. S. 367, 
62 SCH (25220 aki ed aco von ll nMiassall. cv 
Wilcox, 115 U. S. 598, 6 SCt 189, 29 
L. ed. 504; Stewart v. Dunham, 115 
U.S. 61, 5 (SCt 11635..29 Li, ed! 329) 
St. Louis Fourth Nat. Bank v. Stout, 
113..0U...S.. 684, 754SCt 695, 28 TL. ed: 
1152; Tupper v. Wise, 110 U. S. 398, 
4 SCt 26, 28 IL. ed, 189; Adams v, 
Crittenden, 106 U. S. 576, 1 SCt 92, 
27 L. ed. 99; Schwed v. Smith, 106 
Un S: p88 elie S Cu 22a o7 el. cede 156: 
McCarthy v. Provost, 103 U. S. 673, 
26 Le ed. 337: 
whist C.—Howison y. Masson, 29 App. 
Iil.—Hutmacher vy. Anheuser-Busch 
Brewing Assoce., 198 Ill. 613, 614, 64 
NE 1092 [eit Cyc] (garnishment pro- 
ceedings); M. Pugh Co. v. Wallace, 
198 Ill. 422, 64 NE 1005; Davis v. 
Upham, 191 Ill. 372, 61 NE 76; Payne 
v. Chicago, ete., R. Co., 170 Ill. 607, 


48 NE 1053; Farwell v. Becker, 129! 


LRA 400; Martin v. Stubbings, 126 
Tll. 387, 18 NE 657, 9 AmSR 620. 

Iowa.—Hidy v. Hanson, 116 Iowa 8, 
89 NW 36. 

Kan.—Nuhfer v. Flanagan, 87 Kan. 
420, 124 P 418; Samp v. Braden, 73 
Kan. 279, 85 P 289. 

Ky.—Napier v. Bowling, 144 Ky. 
779, 1389 SW 942; Craft v. Chesapeake, 
ete, oR. Co. LOR SIWie 842n 13 One Keyl 
1367; Covington, ete., Co. v. Jordon, 
125 Ky. 73,100 SW 326, 30 KyL 1135, 
15 AnnCas 491 and note; Cox v. Hig- 
ginbotham, 76 SW 1079, 25 KyL 1057; 
Albany Mill Co. v. Huff, 72 SW 820, 
24 KyL 2037; Oswald v. Morris, 92 
Ky. 48, 17 SW 167, 138 Kyl 355 [overr 
on application of rule Com. vy. Scott, 
112 Ky. 252, 65 SW 596, 23 Kyl 
1488, 55 LRA 597]; Zable v. Harris, 
82 Ky. 473. : 

La.—Sewerage, etc., Bd. v. Thelen, 
117 La. 923, 42 S 426; Southern Tim- 
ber, etc., Co. v. Wartell, 109 La. 453, 
33 S 559 (petitory action against sev- 
eral defendants as trespassers); State 
v. Judges, 105 La. 333, 29 S 892: Lan- 
dry v. Caffery Cent. Sugar Refinery, 
etc., Co., 104 La. 757, 29 S 349; Fred- 
ericks v. Donaldson, 50 La. Ann. 471, 
23 S 446; State Nat. Bank v. Allen, 
39 La. Ann. 806, 2 S 600; State v. 
Judges Ct. of App., 39 La. Ann. 508, 
2 8S 68; Marshall v. Holmes, 39 La. 
Ann. 313, 1 S 610; Gohs’ Succ. 37 
La. Ann. 428; Broadwell v. Smith, 
28 La. Ann. 172; Bazoni v. Marcera, 
18 La. Ann. 136; Armitage y. Bar- 
row, 10 La. Ann. 78; Kellar v. Pal- 
frey, 8 La. Ann. 282; Riddell v. Smith, 
6 La. Ann. 431. See also Louisiana 
Western R. Co. vy. Hopkins, 33 La. 
Ann. 806; Ready v. New: Orleans, 27 
La. Ann. 169. But compare Colt v. 
O’Callaghan, 2 La. Ann. 984. 

Mo.—Bradley v. Milwaukee Me- 
chee Ins. Co., 147 Mo. 634, 49 SW 


Pa.—Jennings’ Est., 195 Pa. 406, 
45 A 1055. And see Samson’s Est., 
201 Par 590) bi Ar 3 2b: 

Tex.—Brown v. Cates, 99 Pex. 133, 


87 SW 1149; Meade v. Warring, 90 
Tex. 121, 37 SW 598. 
Va.—White v. Valley Bldg., etc. 


Co., 96 Va. 270, 31 SE 20; Gilman vy. 
Ryan, 95 Va. 494, 28 SE 875; Wilson 
v. Wilson, 938 Va. 546, 25 SE 596; 
Hartsook vy. Crawford, 85 Va. 413, 7 
SEH 538; Thompson v. Adams, 82 Va. 
672; Umbarger v. Watts, 25 Gratt. 
(66 Va.) 167; Claiborne v. Gross, 7 
Leigh (34 Va.) 3381. 

Wash.—National Surety Co. v. 
Bratnober Lumber Co., 67 Wash. 601, 
IEPA RES IE 

W. Va.—Murphy v. Fairweather, 72 
W. Va. 14, 77 SH 321; Virginia Sup-- 
ply Co. v. Calfee, 71 W. Va. 300, 76 
SEH 669; Wees v. Elbon, 61 W. Va. 
380, 56 SEH 611; Feely v. Bryan, 55 
W. Va. 586, 594, 47 SE 307 -[quot 
Cye]; Fleshman v. Fleshman, 34 W. 
Via (042,12. SH ass 

[a] Conversely such interests can- 
not be united for the purpose of de- 
feating jurisdiction. Larzelere v. 
Jones, 53 Pa. Super. 46. See Courts 
[11 Cye 778 et seq]. 

[b] Mr. Justice Gray, in Gibson y. 
Shufeldt, 122 U. S. 27, 30, 7 SCt 1066, 
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the supreme court of the United States, or to the 
circuit court of appeals, in admiralty eases.®? 

In a suit against a part- 
nership in which the members are jointly bound, 
for an amount within the jurisdiction of the court 


Appeal by one partner. 


30 L. ed. 1083, lays down this general 
rule: “That the joinder in one suit 
of several plaintiffs or defendants, 
who might have sued or been sued in 
separate actions, does not enlarge the 
appellate jurisdiction; that when 
property or money is claimed by sev- 
eral persons suing together, the test 
is whether they claim it under one 
common right, the adverse party 
having no interest in its apportion- 
ment or distribution among them, or 
claim it under separate and distinct 
rights, each of which is contested by 
the adverse party; that when two 
persons are sued, or two parcels of 
property are sought to be recovered 
or charged, by one person in one suit, 
the test is whether the defendants’ 
alleged liability to the plaintiff, or 
claim to the property, is joint or sev- 
eral; and that, so far as affected by 
any such joinder, the right of appeal 
is mutual, because the matter in dis- 
pute between the parties is that 
which is asserted on the one side and 
denied on the other.’’ See also Hand- 
ley’ vo Stutz, 137 UL 'S:sS66;: fl’ SC P17, 
34 L. ed. 706. 

[ec] Demurrer of one defendant 
sustained.— Where the district court 
sustains a demurrer to the petition 
filed by one defendant against whom 
the only relief sought is a judgment 


for less than the _ jurisdictional 
amount no appeal lies, although 
Plaintiff seeks judgment against 
other defendants for a_ greater 
amount. Nuhfer v. Flanagan, 87 
Kan. 420, 124 P 418. 

{d] Suit to foreclose railroad 
mortgage.—Where plaintiffs, on be- 


half of themselves and all others who 
might join them, brought a suit to 
foreclose a railroad mortgage given 
to secure bonds in excess of five 
thousand dollars, it was held that the 
suit did not involve more than that 
amount if the overdue bonds and 
coupons held by the plaintiffs were 
less and the other bondholders did 
not see fit to join in the suit. Bruce 
v-- Manchester, ete; R.°Co., 117 U. 
S. 514, 6 SCt 849, 29 L. ed. 990. 

fe] Separate interests of defen- 
dants in land.—The right of one of 
several defendants to appeal to the 
supreme court of the United States 
from a decree establishing a title by 
adverse possession of the complain- 
ant depends upon the value of his 
separate interest in the land, and not 
upon the value of the land as a 


whole. Howison v. Masson, 29 App. 
(D.C.) 338. 
ff] Action for injury to property. 


—In an action by husband and wife 
for two hundred dollars damages 
from injury to a mule, one hundred 
and twenty-five dollars being alleged 
as the value of the mule, and sev- 
enty-five dollars being claimed for 
expenses, where the only interest of 
the wife was a lien for the price of 
the mule, the amount in controversy 
as between her and defendant was 
only one hundred and twenty-five dol- 
lars, so that the court of appeals had 
no iurisdiction of her appeal. Craft 
v. Chesapeake, etc, R. Co., 101 SW 
342, 30 KvU 1367. 

{g] Enforcement of mechanics’ 
liens.—Where several mechanic’s lien 
claimants intervene in a suit to es- 
tablish such liens, each to enforce 
distinct liabilities, and one claim is 
in no manner connected with the 
other, an appeal will not lie to the 
supreme court from an order of the 
appellate court affirming an order 
sustaining a claim of less than one 
thousand dollars, in the absence of 
a certificate of importance. Davis v. 
Upham, 191 Ill. 372, 61 NE 76. See 
also M. Pugh Co. v. Wallace, 198 111. 
422, 64 NE 1005 (holding that, where 


an action was brought to establish a 


. 
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mechanic’s lien, and other lien claim- 
ants intervened and by cross petition 
prayed relief of the same character, 
which was denied, and such claim- 
ants appealed, the amount of each 
claim, and not the aggregate amount 
of all the appealing claimants, deter- 
mined whether the amount was suffi- 
cient to authorize an appeal to the 
supreme court); Gilman vy. Ryan, 95 
Va. 494, 28 SE 875; Virginia Supply 
Go. v. Calfee, 71 W. Va. 300, 76 SE 
669; Wees v. Elbon, 61 W. Va. 380, 
56 SE 611. 

{h] Suit for contribution.—Where, 
on a bill against two defendants for 
contribution, complainants obtained a 
decree against one of them for more 
than one thousand dollars, and 
against the other for less than such 
sum, and on appeal the appellate 
court reversed the decree as to both 
defendants,.and complainants there- 
upon appealed to the supreme court, 
it was held that the supreme court 
had no jurisdiction of the appeal as 
to defendant against whom the origi- 
nal decree was for less than one 
thousand dollars. Farwell v. Becker, 
129 Ill. 261, 21 NE 792, 16 AmSR 267, 
6 LRA 400. 

{i] Where an assignment of error 
affects but one appellant, and the 
amount in controversy as to him is 
below the jurisdiction of the appel- 
late court, the appeal as to him will 
be dismissed as improvidently 
awarded, although the jurisdiction is 
not objected to. Crockett v. Woods, 
97 Va. 391, 34 SH 96: 

[i] Suit to enforce liability of 
stockholders.— (1) Where several 
judgments, each for less than one 
hundred dollars, were rendered 
against different defendants on their 
individual liabilities as stockholders 
in a corporation, it was held that 
they could not, by aggregating the 
judgments and uniting in a proceed- 
ing in error, give the supreme court 
jurisdiction, although the judgments 
were rendered in the same action 
and involved common questions of 
law. Samp v. Braden, 73 Kan. 279, 
85 P 289. (2) And where, in a suit 
brought under Hurd Rev. St. (1905) 
e 82 § 25, to enforce the liabilities of 
the stockholders of a _ corporation, 
they appealed separately from a de- 
eree that certain of them pay toward 
the satisfaction of the liabilities of 
the corporation in proportion to the 
amount of their unpaid-up_ stock, 
and the sum which each of the ap- 
pealing stockholders would be com- 
pelled to pay in any event, as well 
as the claims of the creditors of the 
corporation who were parties to the 
appeal as against each of them, was 
less than one thousand dollars, it 
was held that the supreme court had 
no jurisdiction of the appeal; no cer- 
tificate of importance having been 
secured in the appellate court. Teter 
v. Larson, 229 Ti¥. 585, °82 NE 383. 
(3) And in Wilson v. Kiesel, 164 U. 
S. 248, 17 SCt 124, 41 Lh. ‘ed. 422; it 
was held that an appeal from a judg- 
ment of the supreme court of a ter- 
ritory in a suit to enforce the liabil- 
ity of three stockholders for sep- 
arate subscriptions of five thousand 
dollars each to the capital stock must 
be dismissed as not involving the 
jurisdictional amount, the claims in 
such a case being several, and not 


joint. 
[k] Where stockholders both 
jointly and severally liable.—But 


where a contract was entered into 
between subscribers to a voluntary 
association and a manufacturing com- 
pany, whereby the subscribers each 
agreed to subscribe to one share of 
stock, and the company agreed for a 
certain price, to be paid from the 
subscriptions, to erect a factory, the 
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of appeals, one defendant may alone appeal, ai- 
though his part of the joint lability is not suffi- 
cient to give the court of appeals jurisdiction.** 

[§ 210] (b) Consolidation. Where two suits, al- 
though by the same plaintiff, against different de- 


balance of the subscriptions to be 
delivered to a corporation which was 
to be formed by the subscribers, and 
provided that for any unpaid or de- 
ferred balance all delinquent sub- 
seribers should be jointly liable, that 
as soon as the corporation was 
formed, stock certificates should be 
issued to each paid-up stockholder, 
and that pursuant to the laws of the 
state, ete., each stockholder should be 
liable for the amount of stock set 
opposite his name, and no more, and 
nine subscribers to one share each, 
of the par value of one hundred dol- 
lars, refused to pay their subscrip- 
tions, it was held that the liability 
of each of the delinquents was for 
the entire nine hundred dollars, and 
therefore the court of appeals had 
jurisdiction in actions brought by 
them against the building company’ 
to have their subscriptions declared 
void. Chicago Bldg., ete., Co. v. Pe- 
terson, 133 Ky. 596, 118 SW 384. 

{1] In Virginia (1) it is held that 
where the claim of a party to a suit 
is too small to give him the right of 
appeal from an adverse decision 
thereon, as in the case of a claim of 
one of the creditors in a creditors’ 
suit, the court of appeals is without 
jurisdiction to review such decision 
on an appeal by other parties to the 
suit, under Supreme Court Rule 9, 
providing that if, in any appeal, error 
is perceived against the appellee, the 
court will consider the whole record 
in the same manner as they would 
were the appellee to appeal the cause, 
etc., as this rule was not intended to 
enlarge or extend the jurisdiction of 
the court of appeals, but only to en- 
able the court to correct errors 
against appellees in cases where they 
would have a right to appeal. Wil- 
son v. Wilson, 93 Va. 546, 25 SE 596. 
(2) But in Osborne v. Big Stone Gap 
Colliery Co., 96 Va. 58, 30 SE 446, it 
was held that, where a. claim for 
supplies furnished a _ receiver has 
been allowed, the creditor may ap- 
peal from a subsequent decree, en- 
tered without notice to him, making 
his’ claim subsequent to others, al- 
though it is less than five hundred 
dollars, or may obtain relief in an 
appeal by another claimant from an- 
other decree, under the rule above 
mentioned. : 

53. Oliver v. Alexander, 6 Pet. 
CUSASSarees.. 8 Olea ed. 54.9 4mer hia 
case was a libel in admiralty against 
the owners of a vessel to recover sea- 
men’s wages, and also an attachment 
of the proceeds of a vessel in the 
hands of assignees. The libelants ob- 
tained a decree for the payment out 
of the proceeds to them respectively 
of sums each less than one thousand 
dollars, but amounting in all to more 
than two thousand dollars, the then 
jurisdictional minimum of the United 
States supreme court, and the as- 
signees appealed. The appeal was 
dismissed for want of jurisdiction, 
for the reason that the shipping ar- 
ticles constituted a several contract. 
with each seaman, and although the 
libel was in form joint, yet the de- 
cree to each libelant was in reality 
several. See also The Nevada _v. 
Quick, (106. US! 154, Ass CR 34o7 am 
ed. 149; Ex p. Baltimore, etc., R., Co., 
LO CRUGaS. 6," LY SCtishaevanunec dun ee 
Merrill v. Petty, 16 Wall. (U.'S.) 338, 
21 L. ed. 499; Clifton v. Sheldon, 23 
How. (U. S.) 481, 16 L. ed. 429; Rich 
v. Lambert, 12 How. (U. S.) 347, 13 
L. ed. 1017; Spear v. Place, 11 How. 
(U. S.) 522, 13 L. ed. 796; Stratton v. 
Jarvis, 8 Pet. (U. S.) 4, 8 L. ed. 846; 
The Joseph B. Thomas, 148 Fed. 762, 
78 CCA 428 (several libelants join- 
ing in suit in admiralty for wages). 

54. Broussard y. Babin, 1 McG. 
(La.) 286. 


——.« 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


7 


y, 


« 


gg 210-211] 


fendants, involve the same issues and are tried to- 
gether, but are not in fact consolidated, separate 
judgments being rendered in each, they cannot be 
considered together upon the question of appellate 
jurisdiction ;°> and as a rule, where separate suits 
involve separate and distinct demands, or subject 
matters entirely disconnected and independent, ap- 
pellate jurisdiction cannot be aided by consolida- 
But, on the other hand, it has been held 
that where several suits by the same plaintiff 
against the same defendant are essentially one, and 
are thus properly consolidated, the aggregate amount 


tion.°® 


55. Hidy v. Hanson, 116 Iowa 8, 
89 NW 36; Bradley v. Milwaukee Me- 
chanics Ins. Co., 147 Mo. 634, 49 SW 
867. But see Marshall v. Fall, 9 
ia, Ann.:- 92. 

[a] Cross causes of damage in 
admiralty.—Cross causes of damage, 
each in the sum of £100, were heard 
at the same time and upon the same 
evidence, and a decree was pro- 
nounced in the first cause dismissing 
it; by the decree in the second cause 
defendant’s ship was pronounced 
solely to blame. By agreement the 
amount of damage was referred to 
the assessors of the court and the 
owners of the ship, pronounced to be 
solely to blame, entered two appeals 
in the court of admiralty, one against 
the decree in each cause, and it was 
held that the two suits could not be 
considered as one on appeal; that if 
the damage decreed to be due in the 
cause in which the ship was pro- 
nounced to be to blame did not ex- 
ceed £50, then, under the legislative 
act providing that no appeal shall be 
allowed unless the amount decreed or 
ordered to be due shall exceed that 
sum, the appeal must be dismissed. 
The Elizabeth, L. R. 3 A. & EH. 33. 

56. U. S—Gibson v. Shufeldt, 122 
Wey Salinas Cu, L066.. 30. T.fed.s 1083 
(collecting cases); Rich v. Lambert, 
12 How. 347, 13 L. ed. 1017. 

Til.—Hutmacher v. Anheuser-Busch 
Brewing Assoc., 198 Ill. 613, 64 NE 
1092. 

Ky.—H. T. Hackney Co. v. Noe, 146 
Ky. 818, 143 SW 418; Napier v. Bowl- 
ing, 144 Ky. 779, 139 SW 942; Cov- 
ington v. Jordon, 125 Ky. 73, 100 SW 
326, 30 KyL 1135, 15 AnnCas 491 and 
note. And see Sealey v. Combs, 118 
SW 972: Fehler v. Gosnell, 99 Ky. 
380, 35 SW 1125, 18 KyL 238; Clay v. 
Blair, 4 KyL 629. 

La.—Harrison v. Moss, 41 La. Ann. 
239, 6 S 528 (holding that, where sev- 
eral creditors sequester and attach 
their debtor’s property, and_ the 
amount in each case is less than that 
fixed for the jurisdiction of the ap- 
pellate court, that court cannot ac- 
quire jurisdiction by reason of the 
consolidation of the causes for the 
convenience of the trial); Louisiana 
Western R. Co. v. Hopkins, 33 La. 
Ann. 806 (holding that the right to 
embrace several landholders in one 
expropriation suit does not make the 
judgment appealable according to the 
aggregate amount allowed all defen- 
dants, but that each defendant rep- 
resents a separate and distinct ac- 
tion). ' 

Va.—Lawson v. Bransford, 87 Va. 
75, 12 SE 108; Claiborne v. Gross, 7 
Leigh (34 Va.) 381 (holding that, 
where two creditors who had ob- 
tained separate judgments filed sep- 
arate bills in chancery impeaching a 
conveyance of land made by _ the 
debtor as fraudulent, and the chan- 
cellor consolidated the causes, and 
the final decree dismissed the bills, 
and plaintiffs respectively appealed, 
as the amount in controversy in one 
of the suits was insufficient to give 
the court of appeals jurisdiction, the 


appeal in that suit must. be dis- 
missed). And see .Umbarger vv. 
Watts, 25 Gratt. (66 Va.) 167. 


Wash.—Garneau v. Port Blakely 
Mill Co., 20 Wash. 97, 54 P 771 
(holding that the consolidation of a 
number of actions by different plain- 
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appeal.°’ 


added together 


eal.°® 


tiffs against the same defendant will 
not invest the appellate court with 
jurisdiciion where the amount in- 
volved in each case is less than that 
fixed for the jurisdiction of the ap- 
pellate court). ; 
57. U. S.—Baltimore, ete, R. Co. 
UW. 839220 sth §.194; 31. SCtn 368; 
L. ed. 384. 
Iowa.—Tuthill Spring Co. v. Smith, 
90 Iowa 331, 57 NW 853; Brock v. 
Barr, 70 Iowa 399, 30 NW 652. 

La.—Justus’ Suce., 47 La. 
302,16 S 841. 

Mo.—State v. Fraser, 165 Mo. 242, 
65 SW 569. 

Tex.—Security Co. vy. Panhandle 
Nat. Bank, 93 Tex. 575, 57 SW 22. 

Va.—Craig y. Williams, 90 Va. 500, 
18 SE 899, 44 AmSR 934; Devries v. 
Johnston, 27 /Gratt.. (68) Van. 80. 
And see Hicks v. Roanoke Brick Co., 
94 Va. 741, 27 SE 596. 


v. 
5d 


Ann. 


W. Va.—Virginia Supply Co. v. 
Calfee, 71 W. Va. 300, 76 SE 669. 
[a] Applications of rule.— (1) 


Thus it has been held that the aggre- 
gate sum of the possible penalties 
sued for in several actions brought 
by the United States against a car- 
rier under the act of June 29, 1906, 
requiring the unloading of live stock 
during transit, and consolidated, is 
the amount in dispute for the purpose 
of sustaining the appellate jurisdic- 
tion of the federal supreme court. 


Baltimore, ete, R. Co. v. U. S., 220 
U.S. 94, 31, SCt- 368,555 Li) ed. 384: 
(2) The rule has also been applied in 


the case of the consolidation of three 
suits, by the same plaintiff against 
the same defendant, to enforce the 
payment by attachment and sale of 
the same land of three notes payable 
at different times. Devries v. John- 
ston, 27 Gratt. (68 Va.) 805. (3) And 
where, by order of court, three rules, 
which had been taken by an executor 
upon an adjudication at a succession 
sale of three different properties to 
show cause why the adjudication 
should not be complied with, had 
been consolidated and a single judg- 
ment rendered, it was held that the 
aggregate amount in dispute, and 


not that involved in each rule, deter-. 


mined the appellate jurisdiction. 
Justus’ Suce., 47 La. Ann. 302, 16 S 
841. (4) Suits-on bail bonds consoli- 
dated as provided by statute. State 
v. Fraser, 165 Mo. 242, 65 SW 569. 
58. Reynolds v. Neal, 91 Ga. 609, 
18 SE 530; Tuthill Spring, Co. v. 
Smith, 90 Iowa 331, 57 NW 853 (hold- 
ing that where, by agreement, several 
cases at law were consolidated with 
an equity cause, and without objec- 
tion were tried together as an equity 
cause, the amount involved in the 
consolidated cause was sufficient to 
confer appellate jurisdiction); Skin- 
ner v. Cowley County, 63 Kan. 557, 
66 P 635 (holding that where several 
actions of the same character were 
consolidated in the district court by 
consent of all the parties, and were 
tried through to final judgment with- 
out objection, it was too late to ob- 
ject, and the jurisdiction of the su- 
preme court was determined by the 
whole amount involved in the new 
consolidated action); Ballio v. Prud- 
home, 8 Mart. N. S. (la.) 338 (hold- 


ing that where plaintiff's claim 
against each of several defendants 
was less than the _ jurisdictional 


amount, but the cases were consoli- 


[8Cidi] Hig 


of the claims may be taken as sufficient to confer 
appellate jurisdiction ;°7 and there are other eases in 
which different causes, because they were consoli- 
dated and tried together by consent or without ob- 
jection, have been considered together for the pur- 
pose of determining the jurisdictional amount on 


[§ 211] (c) Distinct Judgments or Decrees. Sep- 
arate and distinct judgments or decrees cannot be 


in order to give jurisdiction, al- 


though the legal questions involved may be identi- 
But it has been held that where one party 


dated by consent, thus making the 
aggregate of the claims of sufficient 


jurisdictional amount, an appeal 
would lie); Hammond v. Ross, Mann. 
Unrep. Cas. (La.) 359. And see Had- 


yee v. Cosgro, 71 Iowa 296, 32 NW 

[a] Consolidation on appeal. 
After several appeal cases have been 
consolidated into one case for trial, 
with the consent of the parties and 
by order of the appellate court, it is 
too late for appellants to attack the 
jurisdiction as to one of the alleged 
causes on the ground that the amount 
involved therein is too small to bring 
it within the statute allowing appeal. 
nee v. Neal, 91 Ga. 609, 18 SH 


[b] Sufficient amount not involved. 
—But, where the jurisdiction of the 
appellate court is limited to two 
thousand dollars, such court has no 
jurisdiction of two consolidated 
causes, in one of which the amount 
demanded is four hundred dollars and 
in the other, in which defendant in 
the former suit is plaintiff, the 
amount demanded is sixteen hundred 
dollars, as in no event could a judg- 
ment be rendered for an amount in 
excess of sixteen hundred dollars. 
Davis v. Bargas, 41 La. Ann. 313, 6 S 
469. And see Bloch vy. Lambert, 130 
La. 977, 58 S 849. 

59. U. S.—Hunt v. Bender, 154 U. 
S; 556,114 SCtL 1163.08 Tus) eda sorb) 
Hawley v. Fairbanks, 108 U. S. 548, 
2 SCt 846, 27 L. ed. 820. 

Colo.—Spangler v. Green, 21 Colo. 
505, 42 P 674, 52 AmSR 259. 
~ Ill.—Aultman, ete., Co. v. Weir, 134 
Ill. 137, 24 NE 771; Farwell v. Beck-. 
er) 129) DN 261, 228 INE) 7920 Ge AtSne 
Bb h, peels 400; Akin v. Cassiday, 105 

Iowa.—Hidy v. Hanson, 116 Iowa 8, 
89 NW 36 


Kan.—Samp v. Braden, 73 Kan. 279, 
85 P 289. 
6tG si Comm. 


Ky.—American Car, 
Sellards, 153 Ky. 103, 154 SW 897; 
H. T. Hackney Co. v. Noe, 146 Ky, 
818, 143 SW 418; Johnson vy. Wilson, 
142 Ky. 709, 134 SW 1141; Sealey v. 
Combs, 118 SW 972; Fehler v. Gos- 
nell, 99 Ky. 380, 35 SW 1125, 18 Kyl 


gate Clarkson vy. Clarkson, 1 Duv. 

% La.—State ex rel. MacKenzie, 39 

La. Ann. 508, 2 S 68. 
Wash.—National Surety Co. v 


Bratnober Lumber Co., 67 Wash. 601, 
P22 Cc 

W. Va.—Feely v. Bryan, 55 W. Va. 
586, 590, 47 SE 307 [quot Cyc]. 

[a] Judgments in same action.— 
(1) Where a cross bill was filed in 
a foreclosure suit, and the court de- 
creed the payment of the amount 
then due on the mortgage note as a 
condition to granting the _ relief 
sought, and at a subsequent hearing 
decreed that seven hundred and 
eighty-five dollars be paid or the 
cross bill would be dismissed, it was 
held that the amounts of the two 
decrees could not be added together 
to give the court jurisdiction on ap- 
peal. Akin vy. Cassiday, 105 Ill. 22. 
(2) And where judgments were re- 
covered by numerous defendants in 
the same action on cross complaints 
upon separate claims against plain- 
tiff, although all were evidenced in 
one writing, signed by the court, and 
so entered, it was held that they 
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has two judgments, the aggregate amount of which 
exceeds the jurisdictional limit, the court will take 


jurisdiction as to such party. 
[§ 212] 


nection with either claim.*? 


decision to the contrary.®* 


sum.®* 


were in effect separate judgments, 
and an appeal to the supreme court 
must be dismissed as to such of them 
as involved nothing except the recov- 
ery of money in an amount less than 
two hundred dollars. National Surety 
‘Co. v. Bratnober Lumber Co., 67 
Wash. 601, 122 P 337. (3) See also 
Samp v. Braden, 73 Kan. 279, 85 P 
289 (judgments against stockholders 
in same action); American Car, etc., 
Co. v. Sellards, 153 Ky. 103, 154 SW 
897 (judgments for injuries to prop- 
erty caused by dam). (4) ‘The rule 
is settled... that when _ distinct 
causes of action, in favor of distinct 
parties, are united in one suit, and 
distinct judgments are rendered for 
or against the several parties, their 
judgments cannot be joined to give 
us jurisdiction.” Per Waite, C. J., in 
Hawley v. Fairbanks, 108 U. S. 543, 
548, 2 SCt 846, 27 L. ed. 820. 


60. Filler v. Tyler, 91 Va. 458, 22 
SE 235; Fink v. Denny, 75 Va. 663. 
See infra § 212. 

61. Barlow v. Thrall, 11 Vt. 247 


(where the owner of two separate 
and independent claims’ presented 
them to commissioners of an insol- 
vent estate; and it was held that 
such owner was not entitled to an 
appeal where the commissioners did 
not disallow twenty dollars on either 
one of the demands, and that the 
sum disallowed on both demands 
could not be added together to make 
up that amount). See Rodier v. La- 
pierre, 21 Can.-S. C.. 69. 

4 62. Denison v. Denison, 16 Conn. 

4. 

63. Gilman vy. American Produc- 
ers’ Controlling Co., 180 Mass. 319, 
62 NE 267. (holding that, under Pub. 
Ste 150. §-"5; “giving * the supreme 
judicial court jurisdiction of actions 
in which the amount demanded ex- 
ceeds a certain sum, plaintiff may 
add together the damages demanded 
in the several counts of his declara- 
tion to give the court jurisdiction, 
the right to insert any number of 
counts for different causes of action 
being given by the Practice Act). 

fa] Same cause in two counts.— 
Where the complaint states substan- 
tially the same cause of action in 
different paragraphs, the amount 
claimed is not the sum of the de- 
mands in the different paragraphs, 
but the actual amount sued _ for. 
Keadle v. Siddens, 131 Ind. 597, 31 
NE 362; Riffe v. Wabash R. Co., 137 
Mo. 186, 38 SW 921. 

{[b] Verdict for defendant directed 
on one count and new trial granted 
on another.—Where both counts in a 
petition are tried together, and a ver- 
dict for defendant is directed on the 
first count, and defendant’s motion 
for a new trial is sustained as to the 
second count after verdict for plain- 
tiff thereon, the court has no author- 
ity to render judgment in defen- 
dant’s favor on the first count; and 
hence on appeal only the ruling on 
the second count is involved, so that 
where the damages claimed in that 


(d) Several Claims by Same Party. Ac- 
tion on several independent claims presented by the 
same party is not reviewable where such action 
does not involve the jurisdictional amount in con- 
It>has also been held 
that the combining of several claims in different 
counts is insufficient to confer jurisdiction where 
no one of such claims is by itself sufficient for the 
purpose,®? but on this point there is at least one 
An appeal will not lie 
if the matter in dispute is below the jurisdictional 
amount, even when it forms a part of a series of 
elaims which, in the aggregate, would exceed that 
But, on the other hand, if the subject mat- 
ter consists of two or more claims by the same per- 


trespass already committed, 


controversy.” 


the cancellation 


[§ 213] 


[§ 214] 


count are insufficient to give the su- 
preme court jurisdiction, it is not 
given jurisdiction by the fact that 
the damages claimed in both counts, 
if taken together, exceed the juris- 
dictional amount. Cramer v. Bar- 
mon, 193 Mo. 327, 91 SW 10388. 

[ec] One count abandoned.—And it 
has been held that the amount 
claimed in one of several counts in 
an action for damages for breach of 
contract is not included in the 
“amount involved,” where there was 
no evidence offered that damage was 
incurred thereunder, since the omis- 
sion was in effect an abandonment 
of that count. Widman v. Gay, 101 
Wis. 325, 77 NW 918. 

64.. Mayor v. Maignan, 8 Mart. N. 


S. (La.) 122. 

65. Hawley v. U. S., 108 U. S. 543, 
2 SCt 846, 27 L. ed. 820 (holding that, 
where several judgment plaintiffs 
unite in an application for a man- 
damus to compel payment of judg- 
ments against a town on its bonds, 
the several judgments could not be 
added together so as to make up the 
jurisdictional amount, but that the 
aggregate amount of two judgments 
in favor of one of plaintiffs would 
confer such jurisdiction as to that 
plaintiff); State v. Judges Ct. of App., 
49 La. Ann. 303, 21 S 516; Filler: v. 
Tyler, 91 Va. 458, 22 SE 235; Fink v. 
Denny, 75 Va. 663; In re Milsted, 13 
B. C. 364 (single award on several 
items in condemnation proceedings). 
See also Tebbe v. Police Jury, 34 La. 
Ann. 137. 

[a] Action by sublessee for in- 
junction and damages for trespass.— 
Where a sublessee sued out an in- 
junction to protect him in the peace- 
able enjoyment of the premises and 
for two thousand dollars damages for 
it was 
held that the value of the sublease 
formed a part of the matter in dis- 
pute, and must be considered in de- 
termining the jurisdiction of the su- 
preme.court. Hirsh v. Valloft, 121 
La. 66, 46 S 103. 

[b] Amounts secured by deed of 
trust.—Costs of executing the trust 
and of drawing and recording the 
deed of trust are, when secured by 
the deed, to be considered part of the 
amount in controversy when the deed 
is attacked. Williamson vy. Payne, 
103 Va. 551, 49 SE 660. 

[c] Several penalties involved in 
one suit.—(1) Where a general de- 
murrer to the petition in an action 
for penalties was sustained, the court 
of appeals has jurisdiction of an ap- 
peal where the aggregate maximum 
sum of the penalties exceeds two 
hundred dollars. Com. vy. Chesa- 
peake, ete., R.-Co., 128 Ky. 542, 108 
SW 851, 32 KyL 1400. (2) And where 
the commonwealth joins without ob- 
jection several charges in a penal ac- 
tion and obtains a judgment for an 
amount sufficient to give appellate 
jurisdiction, it cannot, to defeat an 
appeal, object to the form of the ac- 


{tion in joining the several charges. 


Several Defendants. 
held that, where the verdict is for plaintiff for a 
gross sum sufficient to confer appellate jurisdiction 
upon the supreme court, an appeal by the several 
defendants will le notwithstanding the amount so 
awarded is apportioned among them so that the la-. 
bility of none would alone be sufficient to confer ap- 
pellate jurisdiction.** 

(f) Claim or Denial of Right under Sin- 
gle Title. Where several claim under the same title, 


’ 


son, and the judgment affects the whole of such sub- 
ject matter, the aggregate value is the amount in 
And, if the object of the suit is to 
cancel tax inscriptions for a number of years, and 
plaintiff summarizes all of the assessments and asks 


on grounds common to all, this is 


not a cumulation of separate and distinct demands.*® 
(e) One Judgment Apportioned against 


On. the other hand it has been 


Pheenix Hotel Co. v. Com., 153 Ky. 
507, 156 SW 117. 

[dad] Action to annul tax sale.— 
Where the constitution provided that 
no tax sale should be annulled for in- 
formality ‘until the price paid, with 
ten per cent. interest, be tendered to 
the purchaser,” it was held, in an ac- 
tion to recover land sold for taxes, 
that a decree for plaintiffs annulling 
the sale and allowing defendant to 
retain possession until reimbursed 
the price paid, with ten per cent. in- 
terest, was an entirety, and the pro- 
vision for reimbursement was not 
merely a reconventional demand; and 
therefore, on plaintiff’s appeal be- 
cause aggrieved by such provision, 
the jurisdictional amount was the 
value of the land, with the amount 
to be reimbursed added. State v. 
Judges Ct. of App., 49 La. Ann. 303, 
21 S 516. 

[e] Claims assigned pending suit. 
—(1) Where the amount claimed in 
a bill was less than the jurisdic- 
tional amount, but in the progress of 
the cause another creditor came in 
by petition, alleging his claim against 
the common debtor, and praying that 
it might be allowed and payment en- 
forced against the same property 
pursued by plaintiff, who afterward 
took a bona fide assignment of the 
claim for value and without recourse, 
which, added to his own debt, made a 
sum exceeding that required for jur- 
isdiction, it was held that the two 
debts together constituted the mat- 
ter and the aggregate the amount in 
controversy, and that the fact that 
the assignment was made pending 
the suit did not affect the question. 
Fink v. Denny, 75 Va. 663. (2) But 
it was held otherwise where the as- 
signment was not recognized by the 
master, nor by the court confirming 
the master’s report. McCarty v. Ha- 
maker, 82'Va. 471, 5 SE 538. 

66. Palmer v. Board of Assessors, 
42 La. Ann. 1122, 8 S 487. 

67. Priest v. Deaver, 21 Mo. A. 209 
[foll Washington Sav. Bank v. But- 
chers’, etc, Bank, 61 Mo. A. 448, 
which was a proceeding in equity, 
brought by creditors against defend- 
ants to recover from the latter un- 
paid balances of stock subscriptions, 
the total claim of plaintiffs on which 
the action was prosecuted amounting 
to more than sufficient to confer ap- 
pellate jurisdiction, but the liability 
of each of defendants being less than 
such amount, and it was held that, 
on an appeal to the court of appeals 
by defendants, the aggregate amount 
of the recovery would control and 
the cause should be transferred to 
the supreme court]. 

[a] A decree against distributees 
for a debt of their decedent is sub- 
stantially a decree against the dece- 
dent’s estate and, where the aggre- 
gate amount exceeds the minimum 
jurisdictional sum, an appeal lies on 
behalf of the distributees. Smith v. 
Moore, 102 Va. 260, 46 SE 326; Up- 
dike v. Lane, 78 Va. 132. 


¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the validity of which title is necessarily involved in 
the determination of the cause, the appellate court 
will have jurisdiction notwithstanding the individual 
claim of no one of the plaintiffs exceeds the juris- 
dictional amount, if the whole amount involved is 
sufficient.6 And if the appellee’s right to sue and 
stand in judgment against appellants on a contract, 
by the terms of which contract more than the juris- 
dictional amount is involved, is denied by appel- 
lants, this constitutes the matter in dispute.®® 

[§ 215] (g) One Judgment. Sought by Several 
Plaintiffs. Where several plaintiffs seek one judg- 
ment for the enforcement of their several demands, 
such demands being founded upon the same liabil- 
ity, the aggregate amount is held to furnish the eri- 
terion of appellate jurisdiction in their behalf,’° 
and defendant may appeal, notwithstanding the in- 
terest of each plaintiff in the judgment would not 
be of sufficient amount to confer jurisdiction.71 And 
where the amount decreed against appellant con- 
sists of several sums in favor of various appellees, 
no one of which sums would come within the 
jurisdictional amount, but the aggregate of which 
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amount is in excess of the jurisdictional limit, it is 
held that defendant may appeal.”? 

Suits relating to taxes or assessments. It has 
also been held that in an action by a taxpayer, for 
himself and other taxpayers, to recover taxes paid 
the amount in controversy for the purposes of an 
appeal by plaintiff is the entire fund sued for, and 
not merely plaintiff’s share of the fund.7? And, 
where several plaintiffs join in a suit to restrain 
the collection of assessments and to cancel sales 
which have been made, the aggregate amount of 
plaintiffs’ claims is to be considered in determining 
plaintiffs’ right to appeal.7* On the other hand, 
however, it has been held that, where a number of 
separate property owners join in a suit to restrain 
the collection by a city of special taxes assessed 
upon their separate lots, and to recover back cer- 
tain parts of the assessments already paid by them 
respectively, the jurisdictional amount, on an appeal 
to the supreme court, is to be determined, not by 
the aggregate of all the assessments, but by the 
amount assessed agaist the property of each indi- 


‘vidual owner; and, if some of such amounts are less 


68. New Orleans Pac. R. Co. v. 
Parker, 143 U. S. 42, 12 SCt 364, 36 L. 
ed. 66. And see Feely v. Bryan, 55 
‘'W. Va. 586, 594, 47 SE 307 [quot 
Cyc]. 

[a] One of several articles in in- 
surance policy.—But where the prop- 


- erty in suit is specifically insured for 


less than the jurisdictional amount, 
and is of less value than such 
amount, the court will not have jur- 
isdiction, although the policy is a 
general one, embracing other objects 
aggregating in value more than the 
jurisdictional amount. Werlein v. 


Sa Mut. Ins. Co., 30 La. Ann. 
1 3 
69. Vinet v. Bres, 48 La. Ann. 


1254, 20 S 693. And see Feely v. 
Bryan, 55 W. Va. 586, 594, 47 SE 307 
[quot Cyc]. f 

[al Where several plaintiffs, who 
are the owners of property fronting 
on a shell road which has been con- 
structed by one under a contract with 
@ municipal corporation, sue to an- 
nul the contract, and defendant sets 
up a reconventional demand against 
each of plaintiffs for the amount due 
him under the contract, the matter 
in dispute is the amount involved in 
the contract; and, as_ defendants 
could appeal if the judgment had 
been against them on the validity of 
the contract, plaintiffs can appeal 
from a judgment sustaining the re- 
conventional demand of defendant 
who built the road under the con- 
tract. Ready v. New Orleans, 27 La. 
Ann. 169. : 

70. Comstock v. Eagle Grove City, 
133 Iowa 589, 111 NW 51; Com. v. 
Scott, 112 Ky. 252, 65 SW 596, 23 
KyL 1488, 55 LRA 597 [overr Oswald 
v. Morris, 92 Ky. 48, 17 SW 167, 13 
KyL 355]; La Groue v. New Orleans, 
114 La. 253, 38 S 160; Baker v. Lee, 
49 La. Ann. 874, 21 S 588; State v. 
Jumel, 34 La. Ann. 201 (holding that, 
where several pensioners of the state 
seek in one action to enforce the 
payment of their pensions, _the su- 
preme court will have jurisdiction of 
an appeal by them if the aggregate 
amount of the pensions exceeds the 
amount fixed for such jurisdiction) ; 
Bowman v. New Orleans, 27 La. Ann. 
501; Cheatham v. Aistrop, 97 Va. 457, 
34 SE 57. . 

[a] Action by husband and wife 
for personal injuries to wife.—Where 
the wife sues for damages for per- 
sonal injuries, and the husband joins, 
claiming medical and other eXpenses 
incurred by reason of the injuries to 
the wife, the test of appellate juris- 
diction is the sum total of both de- 
mands. La Groue v. New Orleans, 
114 La: 253, 38 S 160. 

fb] Action by joint assignees of 


judgment.—Where a judgment ob- 
tained on a note is assigned to one 
person as to part of its amount and 
to another as to the balance, and they 
institute suit to enforce it, their ap- 
peal from a decree dismissing the 
bill cannot be dismissed as to one of 
them, because his interest in the 
judgment is less than five hundred 
dollars, the interest of both being 
more than that, since they have a 
joint interest in the recovery. Cheat- 
ham v. Aistrop, 97 Va. 457, 34 SEH 


Bile 

Armstrong v. Vicksburg, etc., 
R. *@o.,,, 46. Lia.) -Anns. 1448,.5 16-8 
ate Peters v. McWilliams, 78 Va. 

[a] Award to libelants in admir- 
alty.—(1) Where salvors unite in a 
claim for a single salvage service 
rendered jointly by them, the owner 
of the property is entitled to an ap- 
peal where the sum decreed exceeds 
the jurisdictional amount, although 
the lower court apportioned the re- 
covery among the salvors according 
to their respective merits. Sinclair 
v. Cooper, 103 U. S. 754, 26 L. ed. 322. 
(2) And where a decree in admiralty 
awarded to libelant an amount in ex- 
cess of that fixed for appellate jur- 
isdiction, but apportioned it accord- 
ing to the interests of the owner of 
the vessel and of the trustee for the 
owners of the cargo, the amount in 
controversy is the entire sum 
awarded. Propeller Burlington v. 
Ford, 137 U. S. 386, 11 SCt 138, 34 L. 
ed. 731 [dist Ex p. Baltimore, etc., 
R..Co., 106 Ui Si) 5, 1 SCE 35,027 Wu ed; 
78, in that the owners of the vessel 
and the owners of the cargo were 
parties to the proceeding, and recov- 
ered the amounts due them respec- 
tively]. : 

72. U. S.—Shields v. Thomas, 17 
How. 3, 15 L. ed. 98: See also Hand- 
ley v. Stutz, 137 U. S. 366, 10 SCt 117, 
34 L. ed. 706 (an appeal by stock- 
holders from decree in suit by cred- 
itors to compel payment of unpaid 
subscriptions to capital stock). 

Ky.—Singletary v. Boerner-Morris 
Candy Co., 129 Ky. 556, 112 SW 637. 

La.—Rhodes v. Scholfield, 6 La. 
Ann, 251. " 

N. Y.—Powers v. Yonkers, 114 N. 
Y. 145, 21 NE 132. 

Va.—Hicks v. Roanoke Brick Co., 
94 Va. 741, 27 SE 596; Williams v. 
Clark, 93 Va. 690, 25 SH 1013. 

See Staib’s Hst., 188 Pa. 238, 41 A 
528; Feely v. Bryan, 55 W. Va. 586, 
594, 47 SE 307 [quot Cyc]. 

{a] Severance.—Where, in a suit 
against a municipal corporation, 
plaintiffs whose individual claims did 
not exceed the jurisdictional amount 
united with other creditors whose 


claims exceeded the necessary sum, 
it was held that such plaintiffs would 
not be permitted to sever and thus 
deprive the city of the benefit of an 
appeal. Bowman v. New Orleans, 27 
La. Ann. 501. 

[b]. In a creditors’ suit, although 
the claims are several and distinct, - 
the debtor may appeal as to all the 
claims allowed if they aggregate five 
hundred dollars, although the claims 
of some of the creditors are less than 
that amount. Williams v. Clark, 93 
Va. 690, 25 SE 1013. é 

[c] Fraudulent conveyance or 
transfer.—(1) Where, in a suit to set 
aside a conveyance as fraudulent as 
to creditors, the various sums de- 
creed against the purchaser in favor 
of several creditors exceeded in the 
aggregate the amount necessary to 
confer jurisdiction on the supreme 
court of appeals, it was held that the 
appeal by the purchaser would not 
be dismissed because the sum due to 
the parties summoned as appellees 
was less than five hundred dollars, 
where there was a general appear- 
ance by counsel for appellees: and, 
in the absence of such general ap- 
pearance, the court would direct proc- 
ess to issue against the parties not 
served. Wheby v. Moir, 102 Va. 875, 
47 SE 1005. (2) And where several 
creditors filed a joint petition against 
their common debtor and his trans- 
ferees, asserting claims of less than 
two hundred dollars each, and the 
court approved the claims, found that 
a transfer of stock was fraudulent, 
and directed that the stock be sub- 
jected to the extent of one thousand 
dollars to the payment of the claims, 
it was held that the amount involved, 
as affecting the transferees’ right to 
appeal, was one thousand dollars. 
Singletary v. Boener-Morris Candy 
CO 129) Ky. bb 65) Ltn Sei siaeeerCo) 
See also Baker v. Lee, 49 La. Ann. 
874, 21 S 588; Robinson, ete., Co. v. 
Scott, 38 Can. S. C. 490. (4) Compare 
however Feely v. Bryan, 55 W. Va. 
586, 47 SE 307 (holding that, where 
several creditors with separate de- 
mands attacked a mortgage as a 
preference, within Code [1899] c 74 § 
2, and a decree adjudged-the property 
to be for the benefit of all the cred- 
itors, and decreed out of it particular 
sums to the several creditors, such 
sums could not be added to give jur- 
isdiction to the supreme court of an 
appeal by the creditor preferred by 
such mortgage). 

73. ‘Com. v.. Scott, 112 Ky. 252, 65 
Sw 596, 23 KyL 1488, 55 LRA 597 
[overr Oswald v. Morris, 92 Ky. 48, 
17 SW 167, 13 Kyl 355]. 

74 Comstock v. Eagle Grove City, 
133 Iowa 589, 111 NW 51. 
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than the jurisdictional sum, the appeal must be dis- 
missed as to them.’® 

Mandamus to compel collection of tax. In a pro- 
ceeding for a peremptory mandamus to compel col- 
lection of a tax which has been levied for the joint 
benefit of the relators the value of the matter in 
dispute is measured by the whole amount of the tax, 
and not by the separate amounts into which it is to 
be divided when collected.’® 

[§ 216] (h) Value of Property as Subject Mat- 
ter of Suit. Where the proceeding is by or against 
several parties jointly, concerning a subject matter 
of sufficient value to confer appellate jurisdiction, 
and in which separate and distinct claims are not 
set up, the'value of such property will determine the 
appellate jurisdiction.” 
of the property sought to be recovered in replevin 
exceeds the minimum fixed for jurisdiction on ap- 
peal, the supreme court has jurisdiction of an ap- 
peal therein, although the value of separate por- 
tions of the property adjudged to intervening claim- 
ants may have been less than the minimum.‘® 

[§ 217] (i) Retention of Cause When One In- 
terest Sufficient. In some cases it is held that where 
the claims of all the appellants, except that of one 
of them, are below the sum necessary to confer ap- 
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And where the total value 
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identical and their interests are inseparable, the ap- 
pellate court will retain jurisdiction as to all.” 
And where one interest, or a question involved, is 
sufficient to give appellate jurisdiction, it is held 
that jurisdiction may be retained to give appellants 
complete relief, although the claim of each appel- 
lant may be less than the prescribed jurisdictional 
amount.°° 

[§ 218] (5) Set-Off, Counterclaim, or Reconven- 
tion—(a) Where Ad Damnum Controls. The cases 
are not in accord as. to the effect of a counterclaim, 
set-off, or reconventional demand upon the amount 
in controversy. In some states, where the appellate 
jurisdiction depends strictly upon the amount de- 
manded in the complaint, as shown by the ad dam- 
num clause, it, is held that such jurisdiction is de- 
termined in no way by the counterclaim set up by 
defendant.** 

[§ 219] (b) Claims Must Be Independently Suf- 
ficient. And so it is held in some states that the re- 
spective claims of the parties must be of sufficient 
jurisdictional amount in order to give either party 
the right to a review, or that such opposing claims 
cannot be added, as there must be a possibility of a 
judgment, in favor of the party complaining, for 
an amount sufficient to confer jurisdiction.®* 


pellate jurisdiction, but the questions as to all are 


75. Ogden City v. Armstrong, 168 
U. S. 224, 18 SCt 98, 42 L. ed. 444. 

76. Davies v. Corbin, 112 U. S. 36, 
5 SCt 4, 28 L. ed. 627. 

77. Friend v. Wise, 111 U. S. 797, 
4 SCt 695, 28 L. ed. 602 (ejectment 
against several defendants for the 
same parcels of land, the complaint 
alleging the joint entry and ouster, 
and the answer not setting up sepa- 
rate claims to the distinct parcels, 
the judgment being for the recovery 
of possession against all defendants 
jointly); Lartigue v. White, 25 la. 
Ann. 291, 325; Robinson, ete:, Co. v. 
Scott, 38 Can. S. C. 490. See also U. 
S. v. Trans-Missouri Freight Assoc., 
166° UA S. 290, 17) SCt. 540; “4 Wa: ed. 
1007 [dist Gibson v. Shufeldt, 122 U. 
S. 27, 7 SCt 1066, 30 L. ed. 1083] (a 
pill seeking the dissolution of an as- 
sociation of common carriers organ- 
ized for the regulation of rates). 
See supra § 209. at 

[a] Creditors’ suit.—In Louisiana 
it is held that, where several cred- 
jtors of a common debtor join as 
plaintiffs in a suit to annul acts of 
the debtor in fraud of their rights, in 
confession of judgment, while such 
creditors eannot cumulate their 
claims for the purpose of conferring 
jurisdiction when none of the sev- 
eral claims come within the juris- 
dictional amount, yet where the suit 
is not merely to avoid the transac- 
tions complained of in their effects 
upon plaintiffs, but the prayer is to 
annul them outright and the judg- 
ments sought to be annulled amount 
to more than the jurisdictional 
amount, the annulment sought is the 
annulment of such judgments in the 
case of each plaintiff, and the appel- 
late jurisdiction will be maintained. 
Marx v. Meyer, 50 La. Ann. 1229, 23 
S 923. And see Robinson v. Scott, 
38 Can. S. C. 490. 

Value of property see infra § 244. 

Value of fund or estate see infra § 

7 


78. Goodyear Rubber Co. Vv. 
Schreiber, 29 Wash. 94, 69 P 648. 

Value of property in replevin as de- 
termining jurisdiction see infra § 249. 

79. Craig v. Williams, 90 Va. 500, 
18 SE 899, 44 AmSR 934; Witz v. 
Osburn, 83 Va. 227, 2 SH 332) (See 
also infra § 255. 

[a] Appeal from decree on cross 
bill. Where complainant in the orig- 
inal bill appeals only from that part 
of the decree which found against 
him on an issue made by the cross 


[§ 220] 


bill, and that part‘of the decree re- 
quires him to pay an amount under 
the jurisdictional limit, such amount 
only will control the appellate juris- 
diction. Moore v. Williams, 132 Ill. 
589, 24 NE 619, 22 AmSR 563. But 
see Telford v. Garrels, 132 Ill. 550, 
24 NE 573 (as to an appeal by both 
parties, complainants in original and 
eross bill, where, if jurisdiction can 
be sustained over an appeal] from the 
decree on the cross bill notwithstand- 
ing an amount is involved less than 
the jurisdictional amount, it must be 
upon the ground that the matter in 
both suits is based upon the same 
contracts, "and that the suits are so 
intimately connected that they can- 
not be separated). 

{b] On general motion to dismiss 
appeal see The Steamer Rio Grande v. 
Otis, 19 Wall: (CU: S.)) 178; 22 Li. ed.'60: 

80. Barfield v. Gleason, 111 Ky. 
491, 68 SW 964, 23 KyL 128. 

[a] Enforcement of lien for street 
assessments.—As the lien of a con- 
tractor for assessments for street 
improvements is enforceable in a 
single suit against all the landown- 
ers, and the court of appeals has jur- 
isdiction of.an appeal by them from 
the judgment enforcing that lien, it 
will retain jurisdiction of the appeal 
for the purpose of giving the appel- 
lants relief against the city so as to 
do justice between the parties, al- 
though the claim of each appellant 
against the city may be less than two 
hundred dollars. Barfield v. Gleason, 
111 Ky. 491, 63 SW 964, 23 Kyl 128 
[mod on other grounds 64 SW 959, 23 


KyL 1102]. 

81. Lord v. Goldberg, 81 Cal. 596, 
22 P 1126, 15 AmSR 82; Maxfield v. 
Johnson, 30 Cal. 545; Fowler v. Stock- 
ing, 5 Day (Conn.) 539. 

[a] Plaintifi’s © appeal. — Where 
plaintiff’s right to appeal depends 
upon the amount demanded, under 
the rule that such demand is the 
amount in controversy, even though 
plaintiff's judgment be for less, his 
right to appeal is not affected by the 
fact that the recovery is reduced by 
an offset or judgment rendered for 
defendant on the offset. Gillespie v. 
Benson, 18 Cal. 409. 

[b] Defendant’s appeal.—(1) So, 
upon the principle that, where plain- 
tiff is appellant and the judgment is 
for defendant, the jurisdiction of the 
appellate court is determined by the 
amount claimed by the complaint, 
but if the appeal is by plaintiff from 


(c) Rule in Louisiana. 


In Louisiana it 


a judgment in his own favor, then 
the amount in dispute is the differ- 
ence between the amount of the judg- 
ment and the sum claimed by the 
complaint, it was held that, if the 
appeal is taken by defendant from a 
judgment in his own favor where he 
has set up a counterclaim, the amount 
in dispute is the difference between 
the amount of the judgment and the 
sum claimed in the counterclaim, and 
if that judgment is for more than the 
jurisdictional amount less than he 
claims in his answer, the appellate 
court will have jurisdiction. Skill- 
man v. Lachman, 23 Cal. 198, 83 AmD 
96. (2) But inasmuch as it was 
afterward settled in this state that 
the ad damnum controlled plaintiff’s 
right to appeal, even though he re- 
covered a judgment for less than 
that which he claimed, it would seem 
that the above rule, applied to de- © 
fendant, would no longer prevail. 
See supra § 190. And seé Maxfield v. 
Johnson, 30 Cal. 545. 

[c] Judgment of justice; amount 
on intermediate appeal.—tIn an action 
for damages, laid at two hunared 
dollars, brought before a justice, de- 
fendant pleaded an offset of one hun- 
dred and twenty-five dollars, and ap- 
pealed from a judgment in favor of 
plaintiff for twenty-five dollars. On 
appeal defendant recovered a judg- 
ment for eighty-six dollars, and it 
was held, on appeal by plaintiff, that 
the amount in dispute was less than 
two hundred dollars. Simmons v. 
Brainard, 14 Cal. 278. And see Max- 
field v. Johnson, 30 Cal. 545. 

82. Fox v. Duncan, 60 Iowa 321, 
14. NW 358 (compare infra this note 
[a]); Crosby v. Crosby, 92 Tex. 441) 
49 SW 359; Jackson v. Persons, (Tex. 
Civ. A.) 129 SW 639; Potts v. Dey- 
erle, 49 Tex. Civ. A. 281, 107 SW 928; 
Kiel v. Campbell, (Tex. Civ. A.) 63 
SW 659; Tucker v. Williams, (Tex. 
Civ. A.) 56 SW 585. See also Gor- 
ham-Revere Rubber Co. v. Broadway 
Auto. (Cou 1 “Wiashe 585 129) ae Sor 
Northern Pac. R. Co. vy. Shoemake, 
69 Wash. 140, 124 P 385, AnnCasi1914 
A 1040 and note (holding that under 
Const. art 4 § 4, providing that the 
appellate jurisdiction of the supreme 
court shall not extend to actions for 
the recovery of money where the 
original amount in controversy does 
not exceed two hundréd dollars, the 
court has no jurisdiction of an ap- 
peal ina suit on a claim for one hun- 
dred and nine dollars, although there 
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was formerly the rule that the appealable character 
of the principal and reconventional demands must 
each be separately established, and both demands 
could not be cumulated in order to bring the case 


within the appellate jurisdiction 
court.®? 


of the main demand.*4 


[§ 221] 


is a counterclaim fort one hundred 
and five dollars); Canadian Dev. Co. 
Vv. We Blanc. 8. Be-C..4173; 21 -Caniet 
OccNotes 600 (holding that, where 
plaintiffs’ claim for four hundred and 
eight dollars was dismissed, and de- 
fendants on their counterclaim recov- 
ered judgment for seven hundred and 
thirty-five dollars, and plaintiffs ap- 
pealed, the appeal must be limited 
to the judgment on the counterclaim, 
as plaintiffs’ claim was not for an 
appealable aamount). Compare Ford 
v. Johnston, (Tex. Civ. A.) 164 SW 
424; Gilbert v. York, (Tex. Civ. A.) 
140 SW 864; Schneider v. Luckie, 
(Tex. Civ. A.) 47 SW 685; Lister v. 
Campbell, (Tex. Civ. A.) 46 SW 876; 
Winder v. Weaver, (Tex. Civ. A.) 37 
SW 376. a 

[a] In Iowa (1) this general prin- 
ciple was recognized in Fox v. Dun- 
can, 60 Iowa 321, 14 NW 358, but 
both plaintiff's claim and the coun- 
terclaim were below the appellate 
jurisdiction, and plaintiff had judg- 
ment for an amount which, added to 
the counterclaim, would not bring 
the whole amount within the appel- 
late jurisdiction and the ruling was 
made on appeal by plaintiff. This 
ease was founded upon Madison v. 
Spitsnogle, 58 Iowa 369, 12 NW 317 
(where it was held that it must ap- 
pear from the pleading that it was 
possible to have rendered judgment 
against one of the parties for an 
amount coming within that fixed for 
appellate jurisdiction, although this 
case, like that first cited, was one in 
which the ultimate loss to the party 
complaining was not of an amount 
equal to that fixed for appellate juris- 
diction by adding to the amount of 
the judgment against him the whole 
amount which he claimed against the 
successful party). Other cases in 
this state are of the same character, 
where jurisdiction has been denied. 
See Adamson v. Funke, 119 NW 700; 
Schultz v. Holbrook, 86 Iowa 569, 53 
NW 285; Buckland v. Shephard, 17 
Towa 329, 42 NW 311. (2) But in 
Davis v. Laughlin, 147 Iowa 478, 124 
NW 876, it was held that under Code 
§ 4110, providing that no appeal shall 
be taken, in the absence of a certifi- 
eate of the trial court, “in any cause 
in which the amount in controversy 
between the parties, as shown by the 
pleadings, does not exceed one hun- 
Gred dollars,’ the amount in con- 
troversy is to be determined from the 
pleadings, including the counter- 
claims, and the court has jurisdiction 
of an appeal in a suit in equity for 
an injunction and for the recovery 
of money, which, together with de- 
fendant’s counterclaim, exceeds one 
hundred dollars, although plaintiff, 
having obtained part of the judgment 
claimed, complains of a disallowance 
of a sum less than one hundred dol- 
lars. 

[b] Mutuality of remedy. — In 
Washington, on the principle of mu- 
tuality of remedy (see supra § 191) 
a counterclaim for more than the 
jurisdictional amount authorizes an 
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But under the present constitution, the 
jurisdiction of the supreme court, when based on 
the ‘‘matter in dispute,’’ is measured by the amount 
of money or the value of the thing demanded in 
plaintiff’s petition, and when the same is less than 
two thousand dollars, exclusive of interest, the court 
is without jurisdiction, and appeals on reconven- 
tional demands lie to the court having jurisdiction 


(d) Rule Permitting Consideration of 
Opposing Claims—(aa) As Showing Real Amount 
in Controversy. On the other hand, opposing claims 
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may be considered in most jurisdictions, but to what 
extent the cases are not in harmony. 
seem that the rule best supported is that, while 
plaintiff’s demand cannot be added to defendant’s 


It- would 


such aggregate amount represents 


the actual amount in controversy, yet, if the dif; 
ference between the recovery as had and that which 
the opposite party sought represents a loss to the 
latter of an amount equal to that fixed for the 
appellate jurisdiction, this, as to him, is the real 
amount in controversy, and confers jurisdiction.*®® 
(bb) Extent and Application of Rule. 
This rule, however, generally has reference to the 


real controversy between the parties in respect of 


the amount. 


appeal by either party, although the 
amount demanded in the complaint is 
less than the jurisdictional amount, 
if the appeal involves a review of the 
ruling on the counterclaim. Gorham- 
Revere Rubber Co. v. Broadway 
Auto. Co., 71 Wash. 578, 129 P 89. 

[c] On appeal from intermediate 
court.—In determining the amount in 
controversy, to give the court of civil 
appeals jurisdiction of a case begun 
in a justice’s court and appealed to 
the county court, plaintiff’s demand 
and the counterclaim of defendant 
denying plaintiff's claim cannot be 
added, but the demand of either party 
must exceed one hundred dollars. 
Crosby v. Crosby, 92 Tex. 441, 49 SW 
3859; Jackson v. Persons, (Tex. Civ. 
A.) 129 SW 639. 

83. Watkins Banking Co. v. Lou- 
isiana Lumber Co., 47 La. Ann. 581, 
17 S 143. But, on the other hand, it 
was held that, where defendant de- 
nied liability on the entire demand 
of plaintiff, and pleaded in reconven- 
tion an amount exceeding the ac- 
knowledged indebtedness, the test of 
the jurisdiction was the amount of 
the judgment which could be ren- 
dered in the case. State v. Judges, 
48 La. Ann. 672, 19 S 617. See also 
Allen v. Nettles, 39 La. Ann. 788, 2 S 
602. And, where plaintiff's demand 
was less than the jurisdictional 
amount, but the reconventional de- 
mand was above that amount, it was 
held that the appeal would be no- 
ticed only so far as it affected the 
whole demand. Lamorere v. Avery, 
32 La. Ann. 1008. See also Colomb 
v. McQuaid, 36 La. Ann. 370; Daven- 
port v. Knox, 35 La. Ann. 486; Young 
v. Wilson, 34 La. Ann. 385; Overton 
v. Simon, 10 La. Ann. 685. 

84. Const. (1898) §§ 85, 95; Hood 
V. Wise, 128° sila) Neigh SoS O8385s 
Brooks-Scanlon Co. v. Booty, 123 La. 
706, 49 S 479. Where, after an at- 
torney for absent heirs had been 
appointed, the husband of an absent 
legatee whose interest exceeded two 
thousand dollars applied to be recog- 
nized as the legal representative of 
the legatee and to have the appoint- 
ment of the attorney for the absent 
heirs set aside, and the attorney an- 
swered and in reconvention prayed 
judgment for one thousand five hun- 
dred dollars for services against the 
husband and wife, and judgment was 
rendered dismissing the husband’s 
petition and fixing the attorney’s fees 
at one thousand dollars, it was held 
that the defense set up by the at- 
torney and his demand for a fee’did 
not determine the jurisdiction of the 
supreme court on appeal, but that the 
proceeding was appealable on the is- 
sue of the husband’s right to recog- 
nition on behalf of his wife in the 
place of the attorney for the absent 
heirs, the attorney’s demand for fees 
being incidental only under Const. 
art 95, providing that, in all cases 
where there is an appeal from a judg- 
ment rendered on a reconventional 
demand, the appeal shall lie to the 
court having jurisdiction of the main 


Thus, where the amount of the set-off 
or counterclaim is itself not sufficient, and that is 
the only amount in controversy, it is held that de-. 


demand.’ Welp’s Succ., 120 La. 56, 44 
S 921. 


85. U. S.—Buckstaff v. Russell, 
151 U. S. 626, 14 SCt 448, 38 L. ed. 
292; Clark v. Sidway, 142 U. S. 682, 
12 SCt 327, 35 L. ed. 1157; Block v: 
Darling, 140 U. S. 234, 11 SCt 832, 35 
L. ed. 476; Ryan v. Bindley, 1 Wall. 
66, 17 L. ed. 559. See also Carne vy. 
Russ, 152 U. S: 250, 14,SCt 578, 38 L. 
ed. 428. 

Ga.—Wheeless v. Carter, 120 Ga. 
725, 48 SEH 121; Reedy v. Helms, 54 
Ga. 121. 

Ill.—Merchants’ L. & T. Co. v. 
Bradley, 210 Ill. 128, 71 NE 343; Fos- 
ter v. McKeown, 192 Ill. 339, 61 NE 
514; Smith’ v. Rountree, 185'Ill. 219, 
56 NE 1130; Lake Brie, ete. R. Co. 
v. Haught, 129. 11. 257, 21, NE. 620; 
Capen v. De Steiger Glass Co., 105 
D1). 285: 

Ind.—Coles v. Peck, 96 Ind. 333, 49 
AmR 161 (holding that, in determin- 
ing the amount in controversy on an 
appeal to the supreme court of a 
case originating in a justice’s court, 
the counterclaim, as well as the com- 
plaint, must be considered); Bowlus 
v. Brier, 87 Ind. 391; Payne v. Miller, 
6 Blackf. 178 (holding that, where, in 
a suit before a justice of the peace 
for less than twenty dollars, defend- 
ant claimed as a set-off thirty dol- 
lars and fifty cents, and plaintiff ob- 
tained judgment for a part of his de- 
mand, and, on an appeal by defen- 
dant to the circuit court being dis- 
missed, he sued out a writ of error 
and obtained a sSupersedeas, the su- 
preme court had jurisdiction); Fran- 
eis v. Leak, (A.) 31 NE 212. 

Towa.—Davis v. Laughlin, 147 Iowa 
478, 124 NW 876. But compare cases 
supra § 219 note 82. 

Ky.—Morgan v. Johnson, 158 Ky.. 
417, 165 SW 649; F. W. Hunt Con- 
tracting Co. v. Tate, 152 Ky. 739, 154 
SW 12; Joseph v. Harrison, 146 Ky. 
65, 141 SW 1184; Highlands Dist. v. 
Michie, 107 SW 216, 32 KyL 761; Co- 
Operative Mfg. Produce, ete., Co. v. 
Rusche, 99 SW 677, 30 KyL 790; Horn 
v. Carroll, 90 SW 559, 28 KyL 839; 
Kefauver v. Kefauver, 83 SW 119, 26 
KyL 1058; Richart v. Goodpaster, 116 
Ky. 637, 76 SW 831, 25 KyL 889; Wal- 
ter A. Wood Mowing, etc., Mach. Co. 
v. Taylor, 104 Ky. 217, 46 SW 720, 20 
KyL 536; Arthurs v. Thompson, 97 
Ky. 218; 30) SW:628,, Us Koy Ise 
And see Chestnut v. Corbin Banking 
Co., 94 SW 633, 29 KyL 665; Edwards 
v. Howard, 49 SW 964, 20 KyL 1667; 
Edmonson vy. Bird, 9 KyL 406. 

La.—New Orleans, etce., R. Co. v. 
McNeely, 47 La. Ann. 1298, 17 S 798. 

Mo.—Conrad v. De Montcourt, 138 
Mo. 311, 39 SW 805. See State v. 
Lewis, 96 Mo. 146, 8 SW 770. 

N. Y.—Charlton v. Scoville, 144 N. 
Wee 6912.39) Neos: 


Reed v. Trow- 


bridge, 106 N. Y. 657, 12 NE 625; 
Cass v. Higenbotam, 100 N. Y. 248, 
3 NE 189; Crawford v. West Side 


Bank, 92 N. Y. 631. 

Va.—Norfolk, ete., R. Co. v. Potter, 
110 Va. 427, 66 SE 34; Bunting v. 
Cochran, 99 Va. 558, 39 SE 229 (hold- 
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fendant cannot appeal;** but where defendant, by 
counterclaim or set-off, demands a sum sufficient to 
give the appellate court jurisdiction, and is de- 
feated, as by a peremptory instruction or an im- 
proper dismissal or disallowance of his claim, an 
appeal will lie on the amount of his claim.®? 
the only controversy is as to defendant’s counter- 
claim, the amount in controversy, for the purpose 
of an appeal by defendant, is the difference be- 
tween the amount claimed by him and the amount 
recovered,®* and the amount in controversy for an 
appeal by plaintiff is the amount of the judgment 
Under some statutes a 
counterclaim may be of such a character as to give 


rendered against him.®°® 


ing that the supreme court had juris- 
diction on plaintiff's appeal, where 
.the amount of a set-off allowed ex- 
ceeded the jurisdictional amount, al- 
though by reason of plaintiff's re- 
covery on his cause of action he could 
satisfy the judgment against him for 
less than the jurisdictional amount). 

Wash.—Lauridsen v. Lewis, 47 
Wash. 594, 92 P 440; Sorrill v. Mc- 
Gougan, 44 Wash. 558, 87 P 825. 

W. Va.—Longacre Colliery Co. v. 
Creel, 57 W. Va. 347, 50 SH 430; Faul- 
coner vy. Stinson, 44 W. Va. 546, 29 
SE 1011; Dickey v. Smith, 42 W. Va. 
805, 26 SE 373. 

{a] Claiming a reduction of judg- 
ment is not equivalent to filing a set- 
off or counterclaim by defendant, so 
as to entitle him to an appeal as 
for affirmative relief sought. Lamar 
v. Micou, 104 U. S. 465, 26 L.-ed. 774. 

[b] Election to reduce judgment 
by deducting claims.—Where, upon a 
libel to recover damages against 
shipowners, a decree passed against 
them for more than the jurisdictional 
amount, with leave to set off a sum 
due them for freight, which set-off 
would reduce the amount decreed 
against them to less than the juris- 
dictional amount, and the party elect- 
ed to make the set-off, saving his 
right to appeal, the reduced decree 
was held to be the final decree, from 
which no appeal would lie. Sampson 
pe care 24 How. (U. S.) 207, 16 L. 
e 

86. Fordsville Bankin Co. 
Gray, 60 SW 372, 22 Kyl 1258: Pitts- 
burg Bridge Co. v. St. Louis Transit 
Co., 205 Mo. 176, 103 SW_ 546. 

87. U. S.—Clark v. Sidway, 142 
Ui S)-68 2,12 SCH 327, 85 hwed?1157; 
Block v. Darling, 140 U. 8. 234, 11 
SCt 832, 35 L. ed. 476; Ryan v. Bind- 
ley, 1 Wall. 66, 17 L. ed. 559. 

Ga.—Wheeless v. Carter, 120 Ga. 
725, 48 SE 121; Reedy v. Helms, 54 
Ga. 121. 

Ind.—Hutts v. Williams, 55 Ind. 
237; Little v. Danville, etc., Plank- 
Road Co., 18 Ind. 86. 

Towa.—-Nash_v. Beckman, 86 Iowa 
249, 5683 NW 228; Sterner v. Wilson, 
68 Iowa 714, 28 NW 34. 

Ky.—Joseph v. Harrison, 146 Ky. 
65, iM SW 1184; Highlands Dist. v. 
Michie, 107 SW 216, 32 KyL 761; 
Horn y. Carroll, 90 Sw 559, 28 Kyl 
839; Richart v. Goodpaster, 116 Ky. 
637, 76 SW 831, 25 KyL 889; Ward 
Vv. Rhorer, 53 SW 649, 21 KyL 947; 
Arthurs v. Thompson, 97 Ky. 218, 30 
SW 628, 17 KyL 118. 

Mo.—Conrad v. De Montcourt, 138 
Mo. 311, 39 SW 805; Forster Vinegar 
Co. v. Guggemos, 24 Mo. A. 444. 

N. Y.—Cass v. Higenbotam, 100 N. 
Y. 248, 3 NE 189; Dudley vy. Brincker- 
hoff, 2 NYS 321. 

Oh.—Kendall v. Blinn, 6 OhS&CP 4. 

Tex.—Ford v. Johnston, (Civ. A.) 
164 SW 424; Gilbert v. York, (Civ. e) 
140 SW 864; Texais; \ete!) Ry (Co! 
Hayes, 4 Tex. Civ. A. 88, 23 SW 443, 

Vt.—Church v. French, 54 Vt. 420; 
Sherwin v. Colburn, 25 Vt. 613. 

Va.—Norfolk, etc., R. Co. v. Potter, 
110 Va. 427, 66 SE 34 (holding that, 
where a claim of set-off amounted to 
more than three hundred dollars, de- 
fendant was entitled to bring error 
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controversy.°° 


Where 


from a judgment for plaintiff for one 
hundred and fifty-six dollars and 
eighty-one cents). 

Wash.—Lauridsen y. Lewis, 47 
Wash. 594, 92 P 440; Sorrill v. Me- 
Gougan, 44 Wash. 588, 87 P 825 
(holding that, where plaintiff sued 
to recover less than two hundred dol- 
lars, and defendant counterclaimed 
on the ground that he had sustained 
damages in a sum greater than two 
hundred dollars, an appeal would lie 
from a judgment in favor of plaintiff 
for less than two hundred dollars, 
the amount in controversy being over 
that sum). 

. Va.—Faulconer v. Stinson, 44 
W. Va. 546, 29 SE 1011 (distinguish- 
ing between the disallowance of a 
set-off and the application of the 
amount claimed in the set-off to re- 
duce plaintiff's judgment); Dickey v. 
Smith, 42 W. Va. 805, 26 SE 373. 

Ont.—Frankel v. Grand Trunk R. 
Co., 3 Ont. L. 703, 22 CanLTOccNotes 
229, 1 OntWR 254, 339, 396. 

[a] Allegations of answer ad- 
mitted by demurrer.—In Richart v. 
Goodpaster, 116 Ky. 637, 76 SW 831, 
25 KyL 889, plaintiff alleged that he 
was entitled to eighty dollars of the 
proceeds of a crop of tobacco, sold by 
one of defendants, but that the other 
defendant claimed a lien on plaintiff's 
portion. The first defendant admitted 
plaintiff to be entitled to eighty dol- 
lars, but the other defendant an- 
swered, alleging, among other things, 
that plaintiff’s share amounted to two 
hundred and twenty-five dollars. To 
this answer plaintiff°and the former 
defendant demurred, and the demur- 
rer was sustained, and judgment 
given for plaintiff for eighty dollars. 
It was held that, as the demurrers 
admitted the allegation of the an~- 
swer, the “amount in controversy” 
was more than two hundred dollars, 
and hence authorized an appeal. 

88. Carne v. Russ, 152 U. S. 250, 
14 SCt 578, 38 L. ed. 428. 

Weiss v. Gullett, 29 Colo. 121, 
Holmes v. Hull, 48 Iowa 
Waa see Reedy v. Helms, 54 Ga. 


90. Green v. National Annuity As- 
soc., 90 Kan. 523, 135 P 586 (holding 
that the supreme court had juris- 
diction of defendant’s appeal in an 
action on a beneficiary certificate for 
a sum less than the jurisdictional 
amount necessary in actions for re- 
covery of money, where defendant 
interposed a counterclaim for for- 
feiture of the certificate and prayed 
for its cancellation, as the jurisdic- 
tional limitation prescribed by the 
statute applied only to actions for 
the recovery of money). See supra § 
143’ et seq. 

91. U. S.—Clark v. Sidway, 142 
Ue.) S568 212 (SCta327,: 35 Le eds db; 
Sire v. Ellithorpe Air-Brake Co., 137 
Ws "SUT 579; UL SCti L95;434 biieda Sole 
Dushane v. Benedict, 120 U. S. 6380, 
7 SCt 696, 30 L. ed. 810. : 

Ill.—Foster v. McKeown, 193 Ill. 
339, 61 NE 514 (holding that, where 
plaintiff, in an action for work, labor, 
and materials used in constructing a 


house, ‘claimed one thousand dollars, | 
and defendant counterclaimed under. 


the building contract for nine hun- 


appellate jurisdiction irrespective of the amount in 
Where there ‘is a judgment against 
defendant on plaintiff’s cause of action and also 
against him on his counterclaim, the aggregate of 
the judgment and the counterclaim determines the 
jurisdiction of an appeal by defendant. 
a rule, where there is a judgment against plaintiff 
on his cause of action and also on defendant’s 
counterclaim, and plaintiff appeals, the matter in 
controversy is the aggregate of the two claims,?” 
or, where plaintiff was clearly not entitled to re- 
cover the full amount claimed by him, the highest 
sum which his evidence shows that he could have 
recoverea plus the amount allowed defendant on. 


And as 


]}dred and fifty dollars, and plaintiff 


recovered a judgment for nine hun- 
dred and ninety-four dollars, defend- 
ant being allowed nothing on the 
counterclaim, ;:the amount involved, 
for the purpose of an appeal by de- 
fendant to the supreme court from 
a judgment of the appellate court af- 
firming the judgment below, ex- 
ceeded the jurisdictional one thou- 
sand dollars); Smith v. Rountree, 185 
Ill. 219, 56 NE 11380;-Lake Hrie, etc., 
R..Con-v. Faught, 129. Til. 257; 260; 
Z1 NE 620 (holding that, ‘‘where the 
defendant not only contests. the 
plaintiff's cause of action, but pleads 
and gives evidence tending to prove 
a set-off, and the jury disallow the 
set-off and give their verdict for the 
plaintiff, there, if the plaintiff’s re- 
covery, ‘added to the amount of the 
set-off claimed, exceeds one thousand 
dollars, it may be held that more 
than one thousand dollars is involved 
within the meaning of the statute’); 
Capen v. De Steiger Glass Co., 108 
Ill. 185. 

Ind.—Bowlus v. Brier, 87 Ind. 391; 
Shriver v. Bowen, 57 Ind. 266; Hutts 
v. Williams, 55 ind. 237; Wysor Vv. 
Johnson, 1 Ind. A. 419, 27 NE 655. 
See Francis v. Leak, (A.) 31 NE 212. 

Ky.—F. W. Hunt Contracting Co. 
v. Tate, 152) Ky. 739,154. Sw 122 
Joseph vy. Harrison, 146 Ky. 65, 141 
SW 1184; Co- Operative Mfg. Produce, 
ete., Co. y. Rusche, 99 SW 677, 30 
KyL 790 (holding that, where, in an 
action for services, defendant pleaded 
a counterclaim and prayed judgment 
over, the amount in controversy on 
defendant’s appeal from a judgment 
for plaintizi was the amount of the 
judgment against defendant plus the 
amount of the judgment which de- 
fendant prayed on the counterclaim); 
Horn v. Carroll, 90 SW 559, 28 Kyl 
839 (holding that, where, in an action 
for breach of contract, plaintiff 
claimed damages in the sum of fifty 
dollars, and defendant asserted a 
counterclaim of two hundred and 
fifty dollars, and plaintiff obtained a 
judgment, defendant, by reason of 
his counterclaim, was entitled to ap- 
peal). And see Arthurs v. Thomp- 
ee 97 Ky. 218, 30 SW 628, 17 KyL 

N. Beep ee v. Scoville, 144 N. 
Y...691, 39, NH 39 

92. "Morgan we * Johnson, 158 Ky. 
417, 165 SW 649; Crawford vy. West 
Side Bank, 92 N. Y. 631 (holding that, 
where the complaint set forth a de-~ 
mand for three hundred and ninety~ 
eight dollars and seventy-one cents, 
the answer denied liability and set up 
a. counterclaim for three hundred and 
one dollars and twenty-nine cents, 
the trial court found for defendant, 
and gave judgment against plaintiff 
for the counterclaim, and the gen- 
eral term reversed the judgment, the 
amount of the two claims constituted 
“the matter in controversy,” within 
the meaning of Code Civ. Proc. § 191 
subd 3, and the court of appeals had 
jurisdiction on appeal); Longacre 
Colliery Co, v. Creel, 57 W. Va. 347, 


50 SE 430 (holding that, where plain— : 


tiffs claim on which judgment was 
rendered in a justice’s court was 
wholly disallowed on appeal to the 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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his counterclaim..* Where defendant admitted 
plaintiff’s demand but set up a counterclaim, and 
judgment was rendered for plaintiff for the balance, 
it was held that on plaintiff’s appeal the only amount 


an controversy was the amount of the counterclaim;%*: 


and on defendant’s appeal in such a case the amount 
of the judgment in favor of plaintiff is the test. 
Where the trial court finds for plaintiff for less than 
the amount claimed by him, and for defendant on 
his counterclaim, and renders judgment for plain- 
tiff for the difference, and defendant only appeals, 
the amount in dispute for the purpose of appellate 
jurisdiction is not the difference between the finding 
for plaintiff on the cause of action and the finding 
for defendant on the counterclaim, but is the amount 
of the finding for plaintiff on his cause of action.°*® 

[§ 223] (e) Where No Judgment Is Rendered 
on Counterclaim. Where no affirmative judgment 
is rendered in favor of defendant upon a counter- 
claim, but the result of the suit is simply to defeat 
plaintiff’s claim, the latter’s right to appeal depends 
upon the amount put in controversy by his com- 
plaint.°7 And where a judgment for less than the 
jurisdictional amount on appeal is rendered against 
defendant by reason of a fund in his hands, he 
cannot appeal therefrom because of his having in- 
terposed a counterclaim for the entire fund amount- 
ing to more than the jurisdictional amount, where 
no judgment has been rendered allowing or dis- 
allowing the counterclaim.°® 
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Where the answer does not properly set up the 
counterclaim,®® or where it clearly appears that a 
demurrer to the counterclaim was properly sus- 
tained,! or that the set-off was a mere specious pre- 
tense,? or is improperly filed in the particular ac- 
tion, and in other like cases, the amount of such 
counterclaim will not be considered in determining 
appellate jurisdiction. In some eases it is held 
that, where the evidence tends to show that the 
demand is not of. sufficient amount to confer ap- 
pellate jurisdiction, it may thus sufficiently appear 
that the real amount in controversy as less than 
that required to permit an appeal, notwithstanding 
the demand set up is for a greater sum;* but on 
the other hand it is held that the amount of a 
set-off is the proper test of appellate jurisdiction 
and that it makes no difference that the claim is 
found in the end not sustained by the evidence to 
the amount set up.> And the court will not neces- 
sarily acquire jurisdiction because what purports 
to be a counterclaim for a sufficient amount appears 
on the record, but it will examine the pleading and, 
if no facts are found which would enable defendant 
to, give proof under the counterclaim or recover on 
it, the appeal will be disposed of as if no counter- 
claim had been filed.6 So, where uncontroverted 
evidence at the trial establishes payment of the 
counterclaim, it is properly excluded in determin- 
ing the amount involved for-the purpose of appeal.” 

[§ 225] (g) Where Counterclaim Is Abandoned. 


[§ 224] (f) Improper Counterclaim or Set-Off. | Where a counterclaim or plea of reconvention is 
circuit court and judgment was there | dollars, and the case was appeal- 3. Cal.—Maxfield v. Johnson, 30 
rendered against him on a demand | able). Cal. 545 (counterclaim in justice’s 
made by defendant, the amount de- 97. Pickett v. Hollingsworth, 6} court in excess of justice’s jurisdic- 


termining appellate jurisdiction was |Ind. A. 
the sum claimed by plaintiff plus the 
amount of the judgment against 


him). See Gilbert v. York, (Tex. Civ. 


436, 33 NE 911; Gorham-Re- 
vere Rubber Co. v. Broadway Auto. 
Co., 71 Wash. 578, 129 P 89 (holding 
that, where no affirmative judgment 


tion). 

Iowa.—Schultz v. Holbrook, 86 
Iowa 569, 53 NW 285; Campbell v. 
Lewis, 83 Iowa 583, 50 NW 208. 


A.) 140 SW 864. 

93. Morgan v. Johnson, 158 Ky. 
417, 165 SW 649. 

94. Pennie v. Continental L. Ins. 
Onn OLENG . Vn 2 Loe 

95. Kendrick v. Spotts, 90 Va. 148, 


17 SE 853. 
96 Mo. 146, 


96. State v. Lewis, 


148, 8 SW 770 (where it is said, per’ 


Brace, J.: “Two amounts were in 
dispute in this case in the trial court, 
the amount claimed by the plaintiffs 
on their cause of action, and the 
amount claimed by the defendant on 
its counter-claim. The difference be- 
tween these two amounts was never 
in dispute at all, that amount was 
simply the necessary result of the 
determination of the two disputes 
between the parties as to the amount 
which each claimed. The finding of 
the circuit court in defendant’s favor 
on the counter-claim, the plaintiffs 
not having appealed, eliminates that 
dispute from the case. The finding 
for the plaintiffs on their cause of 
action in an amount less than that 
sued for, the plaintiffs not having 
appealed, eliminates from the re- 
maining dispute the difference be- 
tween the amount sued for and the 
amount. found, and leaves in the case 
as the amount alone in dispute the 
amount of that finding, which being 
in excess of the jurisdiction of the 
St. Louis court of appeals, the ap- 
peal should have gone to the supreme 
court’’). See also Reed v. Trow- 
bridge, 106 N. Y. 657, 12 NE. 625 
(holding that, where the cause of 
action stated in a complaint, which 
was for more than five hundred dol- 
Jars, the amount’ necessary for juris- 
diction on appeal, was put in issue 
and contested on the trial, and was 
allowed by the jury, but the recovery 
was for less than that sum because 
of the application of an undisputed 
counterclaim, the amount in contro- 
versy was for more than five hundred 


is rendered on a counterclaim, but 
the result of the suit is simply to de- 
feat plaintiff's claim, his right to ap- 
peal depends on the amount put in 
controversy by the complaint; and 
that where the trial court dismisses 
both the complaint and the counter- 
claim and plaintiff alone appeals, the 
supreme court has no jurisdiction, 
where the amount claimed in the 
complaint is less than the jurisdic- 
tional amount, although the counter- 
claim is for more than that amount); 
Wigan v. Gay, 101 Wis. 325, 77 NW 

98. Newton v. Porter, 65 SW 152, 


23 KyL 1388. 
99. Kurtz vy. Hoffman, 65 Iowa 
260, 21 NW 597 (an answer which 


asked a judgment for costs only); 
Wiley v. Brigham, 81 N. Y. 13. 

1. Chesapeake, étc., R. Co. v. Roe, 
54 SW 1, 21 Kyl 1145. Compare 
Arthurs y. Thompson, 97 Ky. 218, 30 
SW 628 (where it was held that 
the trial court erred in striking out a 
counterclaim as improperly pleaded). 

2. Cumberland Tel., etc. Co. v. 
Logsdon, 142 Ky. 639, 134 SW 1159 
(holding. that a sham counterclaim 
filed to obtain jurisdiction for an ap- 
peal to the court of appeals will not 
be considered in determining the 
amount in controversy on appeal,‘ al- 
though the trial court did not strike 
it out of the record as authorized by 
the statute, but dismissed it at the 
trial); St.Louis, etc., R. Co. v. Brad- 
ford, 18 Ok1., 154, 88 P. 1050; Man-= 
chester Paper-Mills Co. v. Heth, (Va.) 
18 SE 189; McDonald Colliery Co. v. 
Crotty, —69. W. Va. -407), 71. SH, 568, 
See also Nash v. Beckman, 86 Iowa 
249, 53 NW 228; Gagné y. Barrow, 15 
La. ; Ann. ,135; Societa Italiana di 
Beneficenza v. Sulzer, 188 N. Y. 7 
34 NE 193; Sherwin y. Colburn, 25 
NV. t; Odo, 

Fictitious or colorable claim see 
supra § 198 


Ky.—Montgomery v. Montgomery, 
119 Ky. 761, 78 SW 465, 8 SW 1108, 
25 KyL 1682, 2018. 

La.—Koch v. Godchaux, 46 La. 
Ann. 1382, 16 S 181. And see Blan- 
chard vy. Kenison, 25 La. Ann. 385. 

Tex.—Miller v. Black, 56 Tex. Civ. 
A. 320, 120 SW 559. 

W. Va.—Case Mfg. Co. v. Sweeny, 
47 W. Va. 638, 85 SE 853 (involving a 
set-off of unliquidated damages), . 

Contra see Lake Shore, etc., R. Co. 
Mig ee Auken, 1 Ind. A. 492, 27 NE 

. y 
[a] Examination of appeal on 
merits necessary.—In Lauridsen v. 
Lewis, 47 Wash. 594, 92.P 440, it was 
held that, where there has been a 
trial, the facts alleged and found 
must be considered together, to de- 
termine their sufficiency to constitute 
a counterclaim of an amount suffi- 
cient to give the appellate court jur- 
isdiction, and that this requires an 
examination of the appeal upon the 
merits and will not be determined on 
motion to dismiss the appeal. 

4 Bradstreet Co. v. Higgins, 112 
US. 22 Gos SCty1 7. 28) Aaarede valor 
Berger v. Rife, 7 Kan. A. 639, 53 2 
152; Heraughty v. Grant, 6 Kan. A. 
923, 50 P 506 (upon the question of 
plaintiffs right to a review of a 
judgment in favor of defendant for 
an amount claimed by the latter, 
where, from the admissions of plain- 
tiff, judgment could not have been 
rendered In his favor for a sum suf- 
ficient to confer appellate jurisdic- 
tion); Blake v. Krom, 128 N. Y. 64 
27 NE 977. 

5. Faulconer v. Stinson, 44 W. Va. 
546, 29 SH 1011. And see Sterner v. 
Wilson, 68 Iowa 714, 28 NW 34, 

6. Societa Italiana di Beneficenza 
v. Sulzer, 138 N. Y. 468,34 NE 193. 
And see Nash v. Beckman, 86 Iowa 
249, 53 NW 228. 

7.. Chicago, ete., R. Co. v. Minick, 
(Kan.) 62° P 1007. 
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abandoned on the trial, it cannot be considered for 
the purpose of giving appellate jurisdiction.® 

[§ 226] (h) Where Amount of Judgment Re- 
covered Controls. Where the right to review de- 
pends upon the amount of the judgment recovered, 
it has been held that such judgment willbe conelu- 
sive upon the right notwithstanding it embraces the 
allowanee of a counterclaim. 

[§ 227] (i) Set-Off of Judgments. A denial of 
a motion by plaintiff to apply as a eredit on his 
judgment another judgment against him and in 
favor of defendant is not reviewable when the 
amount of defendant’s judgment is below the appel- 
late jurisdiction, as that judgment is the matter in 
dispute.?° 

[§ 228] (6) Cross Bill or Cross Complaint. <A 
demand for a money judgment in a sum equal to 
or exceeding the amount necessary for appellate 
jurisdiction is sufficient to confer such jurisdiction 
whether asserted by complainant or by defendant 
in a cross bill, it being immaterial by which party 
the money judgment is sought.1? So, on appeal by 
defendant from a judgment against him for less 
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Se Sag a 


[$§ 225-230 


diction, the amount claimed by him in his eross bill 
may be added to the amount of the judgment when 
the matter set up in the eross bill is directly re- 
sponsive to the averments in the bill, and is di- 
rectly connected with the transactions which are 
set up in the bill as the gravamen of plaintiff’s 
case.1* Where the only controversy is as to the 
amount due by complainant to defendant, and the 
latter recovers a part of his claim, the amount in 
controversy for the purpose of an appeal by de- 
fendant is the difference between the amount claimed 
by him and the amount recovered.1? And where 
the trial is solely upon the issues presented by a 


cross complaint, and judgment is rendered thereon. 


for defendant, the amount of the recovery is the 
test of plaintiff’s right to appeal.’ 

[§ 229] (7) Continuing and Future Rights or 
Liabilities—(a) In General. Although there is some 
conflict in the decisions, the general rule is that a 
continuing order, judgment, or decree, under which 
payments for more than the jurisdictional amount 
may be enforced, is within the jurisdiction of the 
appellate court.?® 


than the amount required to give appellate juris- 


Si St. Clair vi Day, S9-N. ¥.7307; 
Schulz v. Tessman, 92 Tex. 488, 49 
SW 1031 (failure to support claim by 
evidence); Galveston, etc., R. Co. v. 
Schlather, (Tex. Civ. A.) 78 SW 953; 
Benchoff.v. Stephenson, (Tex. Civ. 
A.) 72 SW 106; Houston, etc., ‘R. Co. 
v. Perkins, (Tex. Civ. A.) 44 SW 547; 
Bledsoe v. Gulf, etc, R. Co., 6 Tex. 
Civ. A. 280, 25 SW 314. “Where a 
counterclaim was stricken out before 
a justice of the peace, an offer of 
evidence to support the counterclaim, 
on the trial of an appeal from said 
court without an application to file 
new pleadings, does not raise any 
question as to the ruling upon the 
striking out of the counterclaim, and 
an appeal to the supreme court from 
a judgment excluding the evidence 
will be dismissed. Gabriel v. Seattle, 


etcs, Rs. Cos, (awash. 515) 3506 410; 
[a] Plea of ryreconvention not 
abandoned.—Where defendant  ap- 


peals from a justice’s court to the 
county court from a judgment deny- 
ing his plea of reconvention, on the 
amount of which the jurisdiction of 
the latter tribunal depends, and on. 
such appeal both parties are de- 
feated, and plaintiff sues out a writ 
of error, while defendant gives no- 
tice of appeal, but abandons it, de- 
_fendant’s abandonment of his appeal 
is not an abandonment of his plea in 
reconvention so as to reduce the 
amount in controversy below the jur- 
isdiction of the appellate court. 
Benchoff v. Stephenson, (Tex. Civ. 
A.) 72 SW 106. 

9. Roosevelt v. Linkert, 67 N. Y. 
447; Troy Carriage Co. v. Bonell, 102 
Wis. 424, 78 NW 752 (in which case, 
however, defendant admitted partial 
liability, which left a balance of an 
amount which, added to the judgment 
rendered in favor of defendant, would 
not make up the _ jurisdictional 
amount of the appellate court). In 
State v. Lewis, 96 Mo. 146, 8 SW 770, 
defendant denied plaintiff's cause of 
action and set up a counterclaim; the 
court found for plaintiff on his cause 
of action a sum less than that 
claimed, and for defendant on his 
counterclaim a sum less than that 
claimed, and rendered a judgment in 
favor of plaintiff for the difference, 
from which judgment the defendant 
appealed. It was held that the find- 
ing in defendant’s favor on the coun- 
terclaim eliminated that dispute from 
the case, as plaintiff did not appeal, 
and that the finding for plaintiff on 
his cause of action in an amount less 
than that sued for eliminated from 
the remaining dispute the difference 
between the amount sued for and the 


[§ 230] 


amount found, as plaintiff had not 
appealed, and left in the case,’as the 
amount alone in dispute, the amount 
found due to plaintiff. 

10. Crandall vy. Blen, 15 Cal. 406. 

11. Street v. Waller, 123 Tenn. 
608, 183 SW 1103. 

12. Lovell v. Cragin, 136 U. S. 130, 
10 SCt 1024, 34 L. ed. 372. 

13.’ Carne’ v. Russ, 152° U. ‘S..'250; 
14 SCt 578, 38 L. ed. 428. 

14. Weiss v. Gullett, 29 Colo. 121, 
CaS Gai 2288 fs 353- 

15. Thompson v. Thompson, 226 
U.,..S: 551,933 SCt 129, 57 Ta) ed, 3475 
Langan vy. Langan, 86 Cal. 132, 24 P 
852 (which was an order for alimony, 
the court saying, however, that if the 
order had been so limited by its 
terms that it could not be enforced 
for as much as the jurisdictional 
amount, the case would have been 
different); Garrett v. Mosby, 10 KyL 
723 (holding, with reference to the 
superior court, that a judgment in an 
action on a covenant for support dur- 
ing plaintiff's life, adjudging that de- 
fendant pay a certain sum per year 
until plaintiff's death, is for an an- 
nuity, and that, where there is no 
doubt that the value of such annuity 
exceeds the jurisdictional amount, an 
appeal will lie); Watson v. Brown, 7 
KyL 215 (holding, with reference to 
the jurisdiction of the court of ap- 
peals, that, where an annual rent 
during appellant’s life was involved 
and the uncertainty of its value and 
duration rendered it impossible to de- 
termine the amount, an appeal would 
be entertained); State v. Judge, 21 
La. Ann. 65 (if the aggregate amount 
of installments collectable under the 
judgment exceeds the jurisdictional 
amount). 

{a] Alimony, separate mainte- 
nance, etc.—Payments in the future 
to accrue under a decree in favor of 
the wife in a suit for maintenance 
may be added to installments already 
accrued, to determine the amount 
necessary under the act of Febr. 9, 
1893 (27. U. S. St..at L.-436 § 98), to 
sustain the appellate jurisdiction of 
the supreme court over the court of 
appeals of the District of Columbia, 
although, under D. C. Code §§ 976- 
980, such future payments may be 
increased or diminished or cut off. 
Thompson v. Thompson, 226 U. S. 
661, 83 SCE.129, 67D. ,edl 347, 

[b] Rule not applicable; alimony, 
monthly allowance, separate mainte- 
nance, ete.—(1) It has been held, 
however, that this principle does not 
apply so as to allow an appeal or 
writ of error from a judgment or de- 
cree for alimony, separate mainte- 
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(b) Value of Future Right or Liability 


nance,-or an installment of a monthly 
allowance, etc., where the amount in- 
volved at the time of the judgment 
or decree is less than the required 
jurisdictional amount, and the right 
to future payments is liable to be de- 
feated or extinguished by death or 
the resumption of conjugal relations. 
Kouka v. Kouka, 221 Ill. 98, 77 NE 
Miles v. Miles, 200 Ill. 524, 66 
NE 28 (holding that, where a decree 
in divorce was that complainant pay 
to defendant sixty-five dollars per 
month alimony and two hundred dol- 
lars solicitor’s fees, error would not 
lie from the supreme court to the ap- 
pellate court to review its judgment 
on an appeal thereto, since the 
amount involved was not necessarily 
as large as one thousand dollars); 
Seelye v. Seelye, 143 Ill. 264, 32 NB 
427 (no jurisdiction on appeal in a 
proceeding to recover separate main- 
tenance, where the amount decreed 
to be paid was less than one thou- 
sand dollars); Umlauf v. Umlauf, 
103 Ill. 651, 656 (no jurisdiction on 
appeal in case of a bill by a married 
woman for separate maintenance, 
where the original decree was for 
less than one thousand dollars, as 
where it required the husband to pay 
sixty dollars a month to his wife for 
the support of herself and child; the 
court saying in this case: “There is 
no certainty that the present rela- 
tions between the parties will exist 
any considerable length of time, and 
we are aware of no principle that 
would warrant a presumption the one 
way or the other upon that subject. 
A resumption of the conjugal rela- 
tions, or the death of either party, 
would operate as an extinguishment 
of the claim. The fact that the 
claim might in the course of time,— 
assuming their present relations to 
continue,—amount to as much as 
$1,000, we do not regard as sufficient 
to give this court jurisdiction. Be- 
fore the right of appeal attaches in 
a case like this, it must clearly ap- 
pear from the record there is in- 
volved in the controversy, indepen- 
dent of all contingencies, the amount 
of $1,000, exclusive of costs’). (2) 
So it has been held that an appeal 
from an order or judgment setting 
aside a fieri facias for alimony for 
one month, where the amount is be- 
low the jurisdiction of the court, 
cannot, be entertained. Imhof v. Im- 
hof, 45 La. Ann. 706, 13 S 90. (3) 
And an appeal will not lie, from an 
order on a rule to show cause why 
an execution should not issue for an 
installment of a monthly allowance, 
where the amount for which the exe- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Tayolved: And appellate jurisdiction may be sus- | ant’s future right or liability with respect to other 


tained, where the value of the right in controversy 
exceeds the jurisdictional amount, although such 
value is made up in part of the future exercise of 
the right, when the continuance of the right is fixed 
and the value thereof is certainly ascertainable.*® 
So, where plaintiff is entitled to a present judgment 
fixing his right to future amounts, the latter are 
a part of the amount in controversy, upon the ques- 


tion of appellate jurisdiction.17 
[§ 231] 


cution is ordered is ‘ess than the 
jurisdictional amount. F'letcher  v. 
Henley, 138 La. Ann. 150. (4) But 
where, at the time the claim for ali- 
mony was disposed of, it amounted 
to a sum in excess of that required 
to give the supreme court jurisdic- 
tion, an appeal from the judgment 
fixing the amount will not be dis- 
missed. Carroll v. Carroll, 48 La. 
Ann. 835,.19 S 872. 

[c] Commission on fines in crim- 
inal cases; future fines.—So, where 
the sheriff denied that the district at- 
torney was entitled to a commission 
on fines. in criminal cases, and re- 
fused to pay him such commission on 
certain fines already collected, and 
declared his intention not to pay the 
same on future fines, it was held, in 
mandamus to compel the payment of 
commissions, that the only amount in 
dispute was the commission on fines 
already collected, and in determining 
the jurisdiction of the appellate court 
the commission on future fines could 
not be considered. State v. Hender- 
son, 117 La. 209, 41 S 496. 

[d] In Canada (1) it is held that 
the supreme court has no jurisdic- 
tion to entertain an appeal in a suit 
to enforce a decree for alimony, 
where the amount originally de- 
manded was less than two thousand 
dollars, the jurisdictional amount for 
appeal, although the amount of in- 
stallments which have accrued since 
the date of the submission to the 
lower court would exceed such sum. 
Winteler v. Davidson, 34 Can. S. C. 
274, (2) And in an action for an 
installment of a life pension the 
amount of the installment sued for 
determines the jurisdiction of an av- 
peal. Lapointe v. Montreal Police 
Benev.,) ete.,!JSoce,; 35 Can. S.C. 6: 
(3) The rule also applies in actions to 
recover an installment of an annuity 
and in other like cases. Canadian 
Pac. R. Co. v. McDonald, 49 Can. S. 
C. 163 (appeal quashed because of 
uncertainty in value of annuity); 
La Banque du Peuple v. Trottier, 28 
Can. S. C. 422; Raphael v. Maclaren, 
27 (Can: S.-C. 319; C’Dell v. Gregory, 
24 Can. S. C. 661; Rodier y. Lapierre, 
21 Can. S. C. 69; Gilbert v. Gilman, 
16 Can. S. C. 189. (4) Annual rents 
not involved. Frechette v. Sim- 
moneau, 31 Can. S. C. 12, 20 CanLT 
OccNotes 433. 

Exception in Canada from require- 
ment of jurisdictional amount, where 
future rights are involved see supra 
§ 169 note 10. 

Matter must be directly involved 
see infra § 232 et seq. 

16; 10: Ss. Wa Trans-Missouri 
Freight Assoc., 166°U.°S. 290, 17 SCt 
540, 41 L. ed. 1007; Harris v. Barber, 
1290. 2S) 13866, 19 sct Sd4 ee 2i olal ed. 
697; Miles v.. Tomlinson, 
322, 81 NW 587 (holding ‘that a pro- 
ceeding against fence viewers, to test 
the validity of their action in order- 
ing plaintiff to build a fence, was ap- 
pealable, because, in addition to other 
reasons, such action fixed not only 
plaintiff’s original liability, but also 
his liability for the future mainte- 
nance of the fence, which might ulti- 
mately involve in its results more 


= 


(c) Judgment Decisive on Other Claims. 
It has also been held in effect that appeal or error 
will le im an action on a claim for less than the 
jurisdictional amount on appeal, where a judgment 
therein would be decisive of plaintift’s or defend- 


[§ 232] 


—(a) In General. 
which is sought to be made the basis of the appel- 
late jurisdiction, must be directly and actually in 
issue, and remote consequences and mere incidental 
or collateral claims will not be considered.*® 


claims which, together with the claim in suit, ex- 


ceed the jurisdictional amount.7® 
(8) Matter Must Be Directly Involved 


The subject matter, the value of 


Questions incidentally involved, such as the en- 


appeal.?° 


than an amount necessary to give the 
right of appeal). Compare Willis v. 
Kastern Trust, ete., Co., 167 U. S. 76, 
17 SCt 739, 42 L. ed. 88; Harmony 
Club -v. New Orleans Gas- Light Co., 
42 La. Ann. 453, 7 S 5388. 

Matter must be directly involved 
See infra § 232 et sea. 

17. State v. Judges, 48 La. Ann. 
672, 19 S 617 (where plaintiff prayed 
for the execution of a contract in its 
entirety, and asked for a judgment 
for future commissions, to be paid in 
installments). 

18. International Harvester Co. v. 
Smith, 105 Va. 683, 54 SEH 859 (hold- 
ing that, where a suit on a note for 
less than three hundred dollars, the 
amount necessary to give the court 
of appeals jurisdiction on writ of 
error, involved plaintiff’s right to re- 
cover also on two other notes given 
for parts of the same debt as the 
note sued on and together with it 
amounting to more than three hun- 
dred dollars, so that judgment in the 
suit would be decisive as to plain- 
tiff's rights with respect to a sum 
greater than three hundred dollars, 
the amount in controversy was suffi- 
cient to give the court of appeals jur- 
isdiction); Elliott v. Ashby, 104 Va. 
716, 52 SE .383 (holding that the 
court of appeals has jurisdiction on 
appeal of a suit involving defend- 
ant’s liability on a stock subscription 
amounting to one thousand dollars, 
although the judgment appealed from 
was for only one hundred and forty 
doliars); Stuart v. Valley R. Co., 32 
Gratt. (73 Va.) 146 (to same effect). 
See also Peychaud v. Weber, 25 La. 
Ann, 133 (holding that, on a motion 
to dismiss an appeal on the ground 
that the matter in dispute did not 
exceed five hundred dollars, the 
amount of defendant’s liabilities on 
a stock note as stockholder in a com- 
pany determined the jurisdiction of 
the court, and not the percentage 
claimed thereon, since it must be 
first ascertained whether he was li- 
able on the stock note itself, as al- 
leged in the _ petition). Compare 
however infra § 233. 

19. S.—Wallach v. Rudolph, 
217 UL S. 561, 30 SCt 587, 54 L. ed. 
883; Hollander v. Fechheimer, 162 U 
Ss. 326, L6npS Cte {95 40... Ty. éd. 980: 
Abadie v. U. S., 149 U. S. 261, 13 SCt 
836, 37 L. ed. 726 [foll Cameron v. 
WU. sSi7 ol 46 Se boss ls -SCt 1845.36. 
L. ed. 1077] (holding that an appeal 
to the supreme court from a decree, 
under the act of Febr. 25, 1885 [23 
U. S. St. at L. 321], directing defend- 
ant to remove, within thirty days, a 
certain fence inclosing public lands, 
and, in default thereof, requiring the 
marshal to destroy the same, cannot 
be supported by showing that the 
fence is worth over five thousand 
dollars, as the fence is not the matter 
in dispute, nor does the decree de- 
prive defendant thereof). 

Ill.—Lamar Ins. Co. v. Gulick, 96 
Ill. 619. But where A claimed an in- 
debtedness against B in the sum of 
four hundred dollars, and B claimed 
that A owed him a much larger sum, 
and the matter was ‘submitted to 
arbitration, which resulted in an 


Taxpayer’s suit to enjoin issue of bonds, 


joyment of an easement or other dispute concern- 
ing land, do not affect the amount of a money judg- 
ment as the test of jurisdiction on defendant’s 


Where 


award in favor of B for seven hun- 
dred and four dollars, it was held 
that, in a bill by A to set aside the 
award, more than one thousand dol- 
lars was involved, because the litiga- 
tion involved not only the award, for 
if that should be sustained A would 
not only be deprived of his claim of 
four hundred dollars against B, but 
would have to pay, in addition there- 
to, seven hundred and four dollars. 
Moshier v. Shear, 100 Ill. 469. 

Ky.—Rockport Coal Co. v. Carter, 
147 Ky. 50, 143 SW 772. 

La.—Nick v. Bensberg, 123 La. 351, 
48 S 986; State v. Henderson, 117 La 
209, 41 S 496; Thompson v. Lemelle, 
32 La. Ann. 932; State v. Knight, 1 
Mart. N. S. 700. And see Welp’s 
Succ., 120 La. 56, 44 S 921. 

Wash.—Lotz v. Mason County, 6 
Wash. 166, 32 P 1049. : 

Wis.—Oakley v. Hibbard, 2. Pinn. 
21,,52 AmD 139. 

Can.—Toussignant v. Nicolet, 32 
Gare S. C. 853, 22 CanLTOccNotes 

[a] “Jurisdiction is to be deter- 
mined by the amount directly in- 
volved in the decree appealed from, 
and not by any contingent demand 
which may be recovered, or any con- 
tingent loss which may be sustained 
by either one of the parties through 
the probative effect of the decree, 
however direct its bearing upon such 
contingency.” Hollander v. Fech- 
heimer, 162 U. S. 326, 328, 16 SCt 
795, 40 L. ed. 985. 

{b] The contingent liability of 
owners of property assessed for ben- 
efits accruing from a street exten- 
sion, incurred by reason of their dis- 
posal of other property pending the 
condemnation proceedings, under an 
undertaking to remove the lien of 
any assessment for benefits which 
might be made therein, does not en- 
ter into the amount in dispute on a 
writ of error from the federal su- 
preme court to review a judgment of 
the court of appeals of the District 
of Columbia, confirming the assess- 
ment as to the property owned by 
them. Wallach v. Rudolph, 217 U. S. 
561, 830 SCt 587, 54 L. ed. 883. 

[ec] Injunction against execution. 
— Contingent loss or damage which 
may accrue to complainant cannot be 
considered on a bill to enjoin the levy 
of an execution. Ross v. Prentiss, 3 
Howes GUis S.) 17a, LE eelaeds as24e 
Contra Ludeling v. Garrett, 50 La. 
Ann. 118, 23 S 94. 

[a] Damages suffered after the 
commencement of a suit, and hence 
not included in it, cannot serve as a 
basis for the court’s jurisdiction as 
respects the amount involved. Nick 
v. Bensberg, 123 La. 351, 48 S 986. 

[e] . Annual rents, within Rev. St. 
ec 135 § 29, relating to appeals to the 
supreme court of Canada, are not in- 
volved in an action by the lessee to 
cancel a lease for years as simulated, 
Fréchette v. Simmoneau, 31 Can. S. 
Cc. 12, 20 CanLTOccNotes 433. 

20. McMillan v. Cronin, 75 N. Y. 
474; Cook v. Bondurant, 85 Va. 47, 6 
SHE 618; Skipwith v. Young, 5 Munf. 
(19 Va.) 276; Greathouse v. Sapp, 26 
W. Va. 87. See also supra § 179. 
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suit is brought by an individual taxpayer to enjoin 
the issuance of bonds, the jurisdictional amount is 
not the amount of the whole issue sought to be en- 
joined, but the amount of the taxes which complain- 
ant will be compelled to pay.?+ 

{[§ 233] (b) Collateral Effect of Judgment. The 
jurisdictional amount must be determined by the 
amount in controversy in the particular proceeding, 
and not by the collateral effect of the decision upon 
claims by other parties,?? or upon defendants in 
another proceeding by the same party.?° 

[§ 234] (c) Anticipating Future Tax Levies. In 
an action involving taxes, one year’s levy alone 
can be considered, and future levies cannot be an- 
ticipated,** 

[§ 235] (9) Effect of Agreement or Stipulation. 
Where the case is or is not one within the appellate 
jurisdiction by reason of the sufficiency or insuffi- 
cieney of the actual amount or value involved, the 
parties cannot, by agreement or stipulation, defeat 
such jurisdiction in the one case or confer it in the 
other.2> But such a stipulation may be regarded 
in a particular case, together with other facts which 
appear in the record, as sufficient proof of the 
amount in controversy to sustain the jurisdiction ;*° 
and where the amount demanded in the complaint 


21. Colvin v. Jacksonville, 158 U. 


S. 456, 15 SCt 866, 39 L. ed. 1053. v. Denver, 
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Sons of American Bldg., etc., Assoc. 
15° Colo,’ 592; 25° P’ 1091; 
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is, by stipulation and withdrawal of a part of the 
claim, reduced below the jurisdictional amount for 
appeal, the amount actually in controversy, and not 
the amount demanded in the complaint, determines 
the appellate jurisdiction.?* 

An assignment of cross errors will not give the 
supreme court jurisdiction, where the amount in 
controversy is insufficient to give jurisdiction of 
the main appeal.?§ 

[§ 236] (10) Suit for Less Than Amount Ac- 
tually Claimed. It is no fraud on the jurisdiction 
of the appellate court that plaintiff sues for an 
amount of damages less than that which he de- 
manded before suit, and which brings the amount 
under that permitting an appeal.?° 

[§ 237] (11) Effect of Amendment Increasing 
Amount. The trial court may permit an amend- 
ment increasing plaintiff’s demand, and the amended 
pleading will determine the amount in controversy ;*° 
and in Louisiana jurisdiction of an appeal by de- 
fendant may be shown by an amended answer set- 
ting up that the value of the matter in dispute 
exceeds the jurisdictional limitation.*+ But a ease 
cannot be brought within the appellate jurisdiction 
by an amendment made solely to inflate the de-— 
mand,?? or by an amended pleading which was 
amount in controversy, and as the 


amount was less than five hundred 
dollars, a judgment of affirmance by 


225. M.S? *v: Wanamaker, 147 U.S. 

149, 18 SCt 279, 37 L. ed. 118 (holding 
that, on a petition to the supreme 
court of the District of Columbia for 
a writ of mandamus to compel the 
postmaster-general to readjust a 
postmaster’s salary, the jurisdictional 
amount must be determined by the 
amount in controversy in that par- 
ticular proceeding). 
* 23. U. S.—Washington, etc., R. Co. 
v. District of Columbia, 146 U. S. 227, 
13 SCt 64, 86 L. ed. 951 (holding that, 
where appellate jurisdiction is de- 
pendent upon the sum or value really 
in dispute between the parties, it is 
to be tested without regard to the 
collateral effect of the judgment in 
another suit between the same or 
other parties; and that it can make 
no difference that it appears that the 
judgment will be conclusive in a sub- 
sequent action, since it is the direct 
effect of the judgment that can alone 
be cansidered); Clay Center v. Farm- 
Crs? lig oc PTeUCOn 1 4oy Dinos Poo 4 eee 
SCt 817, 36 L. ed. 685; Hlgin v. Mar- 
ene 106 Why Sco ymal sce 484, 27 L. 
ed.- 

Ky Rockport sae as v. Carter, 
147 Ky. 50, 1438 SW 7 


: La.—Millaudon v. Prange 6 Mart. 
N.S. 24. 
Pa.—Hosack v. Crill, 197 Pa. 370, 


47 A 609 (holding that the amount 
actually in controversy controls, al- 
though the judgment may inciden- 
tally settle the right to future sums 
greatly in excess of such jurisdic- 
tional amount). 

Can.—Outremont v. Joyce, 43 Can. 
S. C. 611; Labrosse v. Langlois, 41 
Can. S. C. 43, 13 AnnCas. 392; Tous- 
Signant v. Nicolet, 32 Can. S..C. 353, 


22 CanLTOccNotes 355; Rodier v. 
Lapierre, 21 Can. S. C. 69 (under 
statute, however, and holding that 


the particular case did not come 
within the statute); Dominion Salv- 
age, etc., Co. v. Brown, 20 Can. S. C. 
203 (which was a suit for a call of 
ten per cent on shares of stock). 

Compare however supra § 231. 

24. Atchison, ete., Counties Joint 
Dists. No. 70, ete. v. School Dist. No. 
11, (Kan.) 57 P1060. See alae Outre- 
mont v. Joyce, 43 Can. S. C. 611. 

25. U. S.— Willis v. Pastera Trust, 
etc., Co.,- 167'°U. Su %6,.17 St 739) 942 
ly. ed. 83; Webster v. Buffalo Ins. Co., 
110 U. S. 386, 4 SCt 79, ae L. ed. 172: 

Colo. —McClaskey v. Lake View 
Min., etc., Co., 18 Colo. 65, 31 P 333; 


yaa v. Farmer, 14 Colo. 294, 23 P 
geo uribut v. Rogers, 2 Root 


Ind.—Hotchkiss v. Jones, 4 Ind. 
260 (holding that, where, on error 
by defendant, he sets up that the 
judgment had been rendered, by 
agreement, for more than was due 
in order to give the supreme court 
jurisdiction, the judgment will be 
affirmed without investigating the 
ground on which it was rendered); 
Ridge v. Crawfordsville, 4 Ind. A. 
518, 31 NE 207; Jeffersonville, etce., 
R: Co. v.. Harrold, 3 Ind) A. 592, 30 
NE 158. 

PAS ee. v. Knefler, 10 KyL 39. 
Co., 22’ La. Ann. 330: 

Minn.—Dodd v. Cady, 1 Minn. 289. 


Miss.—Switzer v. Benny, 94 Miss. 
209, 48 S 40. 
Mo.—Bowles v. Troll, 172 Mo. A. 


102, 154 SW 871. 


Nebr.—Moise v. Powell, 40 Nebr. 
671, 59 NW 79. 
Pa.—Matthews vy. Rising, 194 Pa. 


217, 44 A 1067. 
ame Va.—State v. Ripple, 27 W. Va. 

Jurisdiction by consent see supra 
§§ 125, 126. 

[a] Pro forma verdict.—The ap- 
pellate court will not hear a case 
brought up by consent on a pro 
forma verdict entered of record in 
favor of, plaintiff for a sum large 
enough to give jurisdiction to the 
appellate court, upon a demurrer to 
evidence, where it is agreed that, if 
the decision is for plaintiff, the ver- 
dict shall be set aside and a writ of 
inquiry instituted to determine dam- 
ages. State v. Ripple, 27 W.Va. 211. 

26." U. Ss. v. Trans-Missouri 
Freight Assoc., 166 U. S: 290, 17 SCt 


540, 41 L. ed. 1007. See also Mat- 
thews v. Rising, 194 Pa. 217, 44 A 
067. 


27. ‘King v. Galvin, 62 N.Y. 238 
(holding that, where, in an action for 
the wrongful taking and conversion 
of personal property, the amount of 
damages demanded in the complaint 
was one thousand seven hundred dol- 
lars, but by stipulation the plaintiffs 
withdrew all claim except for goods 
which it appeared were less than two 
hundred dollars in value, and there 
was a judgment for defendant, the 
stipulation deprived the complaint of 
its efficacy in determining the! 


the general term + was.not appeal- 
able); Clark v. Dower, 67 W. Va. 298, 
68 SE 369 (holding that, where, in 
an action on the case for injury to 
land, the parties agreed before trial 
that plaintiff, if entitled to damages, 
should recover twenty-five dollars, 
and there was a judgment for defend- 
ant, the supreme court of appeals 
had no jurisdiction by writ of er- 
ror); Preston v. Toronto R. Co., 13, 
Ont. L. 78, 8 OntWR 753 (holding 
that the plaintiff, in a superior court, 
may at any time abandon a part of 
his claim and upon such abandon- 
ment the remainder only is deemed 
to be in controversy). See also infra 


§ 238. 
28. Jeffersonville, etc., R. Co. v. 
Harrold, 3 Ind. A. 592, 30 NE 158. 
29. Western Union Tel. Co. v. 
Pe dee 17 Tex. Civ. A. 310, 42> SW 
30. Metcalfe v. The Steamship 


Alaska, 130 U.S. 201, 9 SCt 461, 32 L. 
ed. 923; Washer v. Bullitt County, 
110 U. 8. 558, 4 SCt 249, 28 L. ed. 249; 
Thompson vy. Jackson, 93 Iowa 376, 61 
NW 1004, 27 LRA $2: Danielson v. 
Andrews, 1 Pick. (Mass. ) 156; Bite 
Worth, etce., R. Co. v. Hodge, (Tex. 
Civ. A.) 125 SW 350 (amendment in 
county court on appeal from justice 
oS — to demand interest). 

1. Lawrence v. Mansfield, 129 La. 
673, 56 S 633. 

32. McFadden v. Rhodes, 19 Ind. 
A. 487, 49 NE 836; Schechter v. 
Farmers’ Nat. Bank, 155 Ky. 526, 159° 
SW 1140; Smith v. Chesapeake, etc., 
R: Coy 118 Ky. 825, 82 SW 410, 26 
KyL 758; March v. McNeely, 36 La. 
Ann. 287; Switzer v. Benny, 94 Miss. 
209, 48 $ 401 (holding that, where 
the amount in controversy in re- 
plevin, originating in a justice’s 
court, did not exceed fifty dollars, 
the parties could not, under Code 
[1906] § 86, authorizing an appeal to 
the supreme court, when the amount 
involved exceeds fifty dollars, agree 
that the affidavit should be so 
amended as to show that the prop- 
erty was worth fifty-one dollars). 

Fictitious or colorable claim see 
supra § 198. 

‘{a] Amendment of ad damnum.— 
Where the amount alleged to be due 
in the body of the declaration is less 
than the jurisdictional amount, and 
the evidence is to the same effect, an 
amendment merely in the matter of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


properly rejected by the court.3$ 


amount claimed in the petition in the court below 
is not sufficient to give appellate jurisdiction, no 
amendment of the petition after judgment can 


effect this result.?4 
[§ 238] 
drawal, or Remission. 


held to be the test of appellate 


the amount of damages claimed, so 
as to make it exceed the jurisdic- 
tional amount, will not confer jur- 
isdiction. This is upon the principle 
that the amount in controversy is to 
be determined by the actual matter 
in dispute. Lee vy. Watson, 1 Wall. 
(U.-S:) 337, 17.1. ed. 557. ‘See also 
eee v. Rogers, 2 Root (Conn.) 


33. Cully v. Louisville, etc., R. Co., 
101 Ky. 319, 41 SW 21, 19 KyL 490 
(holding that on appeal by plaintiff 
the additional amount claimed in an 
amended petition, which was prop- 
erly rejected, cannot, for the purpose 
of giving jurisdiction of the appeal, 
be added to that claimed in the origi- 
nal petition). See also Lockett v. 
Clifton, 67 SW 831, 24 KyL 1 (addi- 
tional amount in refused amended 
petition, not made part of record or 
identified by order or bill of excep- 
tions, not considered). And see infra 

Missouri, 


§ 238 note 35. 

34. Trimble v. CULO ee! S25 
Co., (Kan. A.) 61 P 449. 

[a] On appeal from an inferior 
court to the circuit court, an amend- 
ment filed in the latter will not pre- 
vail over the claim in the former, 
where the evidence in the circuit 
court showed that the real claim was 
for a less amount than that set up in 
the amendment. McFadden v. Rhodes, 
19 Ind. A. 487, 49 NE 836. 


35. U. S.—Opelika v. Daniel, 109 
U.S. 108, '3 SCt 70, 27 L. ed. 873. 
. lowa.—Sharp v. Nelson, 93 Iowa 


466, 61 NW 946; Giger v. Chicago, 
ete., R. Co., 80 Iowa 492, 45 NW 906; 
Wilson v. Hawkeye Ins. Co., 74 Iowa 
212, 37 NW.162. 
La.—Martine v. Hopkins, 40 La. 
Ann. 322,.3 S 734; Groebel v. Ri- 
stroph, 35 La. Ann. 490. See also Le 
Blanc v. Pittman, 16 La. Ann. 430. 
Tex.—Bishop v. Lawson, 47 Tex. 
Ciy. A. 646, 105 SW 1008 (holding 
that, where plaintiff sued in a jus- 
tice’s court to recover one hundred 
and seventy-five dollars, and recoy- 
ered ninety-one dollars and twenty- 
five cents, and on appeal to the coun- 
ty court so amended his petition by 
leave of court as to claim only the 
latter amount, which he again recov- 
ered in the county court, the amount 
in controversy in the county court 
was less than one hundred dollars 
and defendant could not appeal to 
the court of civil appeals). See also 
Western Union Tel. Co. v. Campbell, 
41 Tex. Civ. A. 204, 91 SW 312 (a 


removal case). 

Wash.—Flick v. Showalter, 51 
Wash. 345, 99 P 9; Huber v. Brown, 
17 Wash. 4, 48 P 412. 

[a] Amendment directed by court; 
right of appeal reciprocal.—Where, 
however, the rule that the right of 
the parties to appeal as shown by the 
pleadings is reciprocal is recognized 
(see supra § 191), it has been held 


that, where the complaint demands 


damages in a sum sufficient to give 
the supreme court jurisdiction of an 
appeal, and the lower court, by an or- 
der entered on the journal, strikes 
out part of the claim on motion of 
defendant, thereby reducing the dam- 
ages below the jurisdictional amount, 
and an amended complaint for such 
reduced damages is filed, the sum de- 
manded in the original complaint, 
and not that demanded in the 
amended complaint, determines the 
right of defendant to appeal from a 
judgment against him, since plaintiff, 


(12) Reduction by Amendment, With- 
The value of property in 
dispute, or the amount in controversy, as claimed 
in plaintiff’s amended or supplemental pleading, is 


. 
APPEAL AND ERROR 


And where the 
greater.*° 


claimed.*® 


jurisdiction, al- 


even though he made no objection to 
the order striking out part of the 
claim could have appealed, and the 
court would have reviewed such rul- 
ing, and therefore defendant has the 
right to appeal. Taylor v. Spokane 
mines etc, R. Co., 32 Wash. 450, 73 


[b] An amendment not limiting 
recovery will not affect jurisdiction 
shown by the original pleading. Mil- 
ward Co. v. Luigart, 41 SW 568, 19 
KyL 701. , 

{c] Real amount in controversy.— 
Although a complaint for the recov- 
ery of the value of certain stock 
killed by the cars of defendant may 
have been based upon a_ statute 
awarding double damages as a pen- 
alty, yet where, prior to trial, in view 
of the. unconstitutionality of such 
provision, plaintiff dismisses from 
his complaint the paragraphs relat- 
ing to such penalty, and confines his 
recovery and prayer for relief to the 
actual value of the stock, thereby 
reducing the amount in controversy 
below the sum of two hundred dol- 
lars, no appeal will lie from a judg- 
ment rendered in the action. Huber 
v. Brown, 17 Wash. 4, 48 P 412. 

[d]_ Rejected amendment. — An 
amendment offered but refused by 
the .court, reducing the amount de- 
manded in the pleading, cannot be 
considered as affecting the right to 
appeal. Le Blanc v. Pittman, 16 La. 
Ann. 430. See also supra § 237 text 
and note 33. 

[e] Time of filing amendment.— 
An amendment to a petition reducing 
the amount claimed below the amount 
required for appellate jurisdiction 
will not defeat an appeal, if the 
amendment is filed after verdict and 
the adjournment of the term. Sharp 
v. Nelson, 93 Iowa 466, 61 NW 946. 

36. Iowa.—Cooper vy. Wilson, 71 
Towa 204, 32 NW 261; Bateman v. 
Sisson, 70 Iowa 518, 30 NW 870 (hold- 
ing that, where plaintiff, claiming 
one hundred dollars in an action be- 
fore a justice of the peace, recoy- 
ered twenty dollars, and after judg- 
ment, and before appeal by defendant, 
plaintiff filed a paper withdrawing 
his claim for one hundred dollars, 
and claiming twenty dollars, and the 
circuit court dismissed defendant’s 
appeal under Code § 3575, on the 
ground that the amount in contro- 
versy was less than twenty-five dol- 
lars, the dismissal should be sus- 
tained, since the paper filed reduced 
plaintiff’s claim to twenty dollars, 
and he could have recovered no more 
than that sum if the appeal had been 
sustained). ; 


Ky.—Thompson Co. v. Fenley, 78 
SW 416, 25 KyL 1577 (holding that, 
where, in an action to recover law 


books, plaintiff claimed the value to 
be one hundred and fifty dollars, and 
also claimed fifty dollars damages 
for the detention thereof, but on the 
trial withdrew from the considera- 
tion of the court and jury all ques- 
tion of damages and claims for the 
same, and no proof was introduced 
by either party on the question of 
damages, such claim was waived, al- 
though the withdrawal was not en- 
tered on the order book of the court, 
and hence the amount involved was 
not sufficient to sustain an appeal to 
the court of appeals). 

N. Y.—King v. Galvin,. 62 N. Y. 
238. 


Wash.—Dodge v. Corliss, 28 Wash. 


[3.C33.]. 428 


though the amount or value originally alleged was 
And there is no jurisdiction on appeal, 
where the amount claimed was reduced in the lower 
court below the necessary jurisdictional amount by 
withdrawal or abandonment of part of the amount. 
So, in most jurisdictions, if the success- 
ful party remits a part of the amount in contro- 
versy before judgment, and this reduces it below 
the appealable amount, there will be no appellate 
jurisdiction,?? unless the release is a fraud on the 


474, 68 P 869; Huber v. Brown, 17 
Wash. 4, 48 P 412. 
Van Winkle, 24 


W. Va.—Neal v. 
W. Va. 401. 

Can.—Montreal, etc., R. Co. v. La- 
brosse, 40 Can. S. C. 96 (retraxit re- 
ducing claim of damages to less than 
jurisdictional amount). 

Ont.—Preston v. Toronto R. Co., 
13 Ont. L. 78, 8 OntWR 753. 

Que.—Came v. Consolidated Car 
Heating Co., 4 Que. Pr. 256, 11 Que. 
Kev Baas 

Contra North v. Hoiroyd, L. R. 3 
Exch. 69. 

[a]. Dismissal of counts.—Cooper 
v. Wilson, 71 Iowa 204, 32 NW 261; 


an v. Brown, 17 Wash. 4, 48 P 
[b] Claim not waived.—But it has 


been held that an appeal would not 
be dismissed’‘on the ground that the 
amount in controversy did not exceed 
one hundred dollars, where the come 
plaint asked for more than one hun- 
dred dollars, including the exemplary 
damages sought, which were with-- 
drawn from the jury by the trial 
court, but which were not expressly 
waived by plaintiff (appellee). Rand 
v. Binder, (lowa) 75 NW 505. 

37. U. S.—Simms v. Simms, 175 
U. S. 162, 20 SCt 58, 44 L. ed. 115; 
Northwestern L. Ins. Co. v. Martin, 
154 U. S. 640, 14 SCt 1181, 24 L. ed. 
542; Texas, etc., R. Co, v. Horn, 151 
U._S. 110, 14 SCt 259, 38 Le ed. 91 
(where after verdict for an amount 
greater-than that required to give 
appellate jurisdiction, a remittitur 
was entered so as to bring the judg- 
ment below such amount, but the 
judgment was for the whole amount, 
reciting, however, the remittitur and 
confining the execution to the bal- 
ance, and it was held that defendant 
could not appeal); Texas, ete., R. Co. 
v. Saunders, 151 U. S. 105, 14 SCt 
257, 38 L. ed. 90; Omaha First Nat. 
Bank v. Redick, 110 U. S. 224, 3 SCt 
640, 28 L. ed. 124; Alabama Gold L. 
Ins. Co. v. Nichols, 109 U. S. 232, 3 
SCt 120, 27 L. ed. 915; Thompson v. 
Butler, 95 U. S. 694, 24 L. ed. 540. 

Iowa.—Rust v. Olson, 113 Iowa 
571, 85 NW 799 (holding that, wheré 
the party found entitled to the prop- 
erty in controversy, in a replevin 
suit before a justice of the peace, 
elects to take a money judgment for 
the value thereof as fixed by the jury, 
as he is authorized to do by Code § 
7148, he may remit the excess over 
twenty-five dollars, and thus defeat 
an appeal to the district court); 
Young v. Stuart, 104 Iowa 597, 73 NW 
1045; Knox v. Nicoli, 97 Iowa 687, 66 
NW_ 876 (even though an _ appeal 
bond is filed and approved before the 
filing of such remittitur, as there can 
be no appeal before a judgment is 
rendered); Nevada v. Klum, 76 Iowa 
428, 41 NW 62; Schultz v. Chicago, 
etc., R. Co., 75 Iowa 240, 39 NW 289; 
Vorwald v. Marshall, 71 Iowa 576, 32 
NW 510; Bateman v. Sisson, 70 Iowa 
518, 30 NW 870; Milner v. Gross, 66 
Iowa 252, 23 NW 654. 

Ky.—Cumberland Tel., ete, Co. v. 
Curtis, 146 Ky. 286, 142 SW 885; 
HEidwards v. Howard, 49 SW 964, 20 
KyL 1667; Robinson vy. Garver, 8 
KyL 59. 

La.—State v. Judges Orleans Par- 
ish Ct. App., 107 La. 784, 32 S 186; 
State v. Judge Orleans Parish Sev- 
enth Dist. Ct., 21 La. Ann. 728; Wolf 
v. Munzenheimer, 14 La. Ann. 114; 
Rogers v.-Goldthwaite, Mann. Unrep. 


494 [305] 


jurisdiction of the appellate court.*§ 
absence of a statute, the general rule is that ap- 
pellate jurisdiction cannot be defeated by a remis- 
And it has been held that, 
where a suit is brought upon a special contract for 
a fixed sum upon which interest is legally due, plain- 
tiff cannot remit the interest so as to deprive de- 
In some jurisdic- 
tions, however, there are statutes expressly allow- 
ing a party in whose favor a judgment has been 
rendered to file in the lower court, or even in the 
supreme court on appeal, a remittitur or release of 
part of the judgment, and where such a remittitur 
or release is duly filed and reduces the amount in 
controversy below the minimum amount necessary 
for jurisdiction on appeal, the appeal must be dis- 


sion after judgment.*® 


fendant of his right to appeal.?? 


Cas. 124. As to remittitur after ver- 
dict in this state see infra this note. 


Miss.—Wimbush vy. Chinault, 58 
Miss. 234. 
[a] In Louisiana, however, while 


the rule stated in the text applies to 
a remittitur before judgment in a 
case tried by the court without a 
jury (see cases in this state supra 
this note), it is held that in a jury 
case a remittitur after verdict is dif- 
ferent, and that it has no more effect 
on the right of the other party to ap- 
peal than a remittitur after judg- 
ment in a case not tried by jury 
(Trenchard v. New Orleans, etc., R. 
Co., 123 La. 36, 48 S 575; New Or- 
leans, ete., R. Co. v. McNeely, 47 La. 
Ann. 1298, 17 S 798; Gayden v. Louis- 
ville, ete., R. Co., 39 La. Ann. 269, 1 
S 792). 

[b] Discretionary with court to 
allow remittitur, unless there is a 
statute making it a matter of right 
see Simms v. Simms, 175 U. S. 162, 
20 SCt 58, 44 L. ed. 115; Alabama 
Gold L. Ins. Co. v. Nichols, 109 U. S. 
SQN SiSCrel2 Os 27udeweda Ola! 

{c] Iguoring remittitur in render- 
ing judgment.—But in Iowa, where 
plaintiff in an action in a justice’s 
court reduces his claim before judg- 
ment by .a remittitur below the 
amount necessary to the appellate 
jurisdiction of the district court, er- 
ror of the justice in rendering judg- 
ment for a larger amount does not 
confer appellate jurisdiction on the 
district court. Young v. Stuart, 104 
Towa 597, 73 NW_ 1045. 

{d] Counterclaim or reconven- 
tional demand.—On the disallowance 
‘of defendant’s counterclaim plaintiff 
cannot, by remitting a part of the 
judgment, defeat defendant’s right to 
a writ of error. Block v. Darling, 140 
Wass: 234 Ald SCtessar sss ed. 476. 
~See also New Orleans, etce., R. Co. v. 
McNeely, 47 La. Ann. 1298, 17 S 798. 

fe] Conditional renunciation, — 
Where a conditional renunciation re- 
ducing the amount in controversy to 
a sum less than that necessary for 
jurisdiction on appeal has not been 
accepted by defendant, the amount in 
controversy remains the same as it 
was upon the original demand. Mon- 
treal Water, ete., Co. v. Davie, 35 
Can. S. C. 255, 25 CanLTOccNotes 5. 

{f] A judgment for alimony pay- 
able in monthly installments pend- 
ing a suit for divorce is not rendered 
unappealable by a remittitur affect- 
ing the amount due at the date of 
judgment, but not affecting the de- 
cree for the monthly alimony there- 
after and during the pendency of the 
suit, or the obligation of defendant 
to pay the alimony during such pe- 
ricd. State v. Judge Orleans Parish 
Kighth Dist. Ct., 24 La. Ann. 601 

38. Washington Mfg., etc. Co. v. 
Barnett, 42 SW 1120, 19 KyL 958; 
Wimbush v. Chinault, 58 Miss. 234; 
Hansbrough vy. Stinnett, 22 Gratt. 
(63 Va.) 593 (holding that a release 
by plaintiff in the circuit court of 
five dollars from a verdict of five 
hundred dollars was in fraud of the 
jurisdiction of the court of appeals). 


APPEAL AND ERROE 


But in the 


[§ 239] 
Satisfaction. 


[a] 
recovery proper.—A distinction has 
been drawn between a remittitur for 
the express purpose of depriving a 
party of his right to appeal, and one 
resulting from the decision of the 
trial court that a verdict is excessive, 
and it has been held that a remit- 
titur for the purpose of preventing 
an appeal will not have such effect, 
but where a remittitur is entered in 
consequence of a motion for a new 
trial, an appeal will not lie. Wim- 
bush v. Chinault, 58 Miss. 234. See 
also Hdwards v. Howard, 49 SW 964, 
20 KyL 1667; Washington Mfg., etce., 
oF v. Barnett, 42 SW 1120, 19 KyL 

[b] No abatement of judgment to 
deprive court of jurisdiction.—Where 
a judgment for the recovery of 
money adjudged that the attachment 
sued out in the action was sustained, 
and recited that on plaintiff’s motion 
the lien created by the levy on real 
estate under the attachment * was 
waived, as no lien was given and en- 
forcement ordered, there was no 
abatement of the judgment, on the 
part of plaintiff, with a view of de- 
priving the court of appeals of its 
appellate jurisdiction. Rhodes _ v. 
Frankfort Chair Co., 79 SW 768, 25 
KyL 2042. 

39. U. S—New York El. R. Co. v. 
New York Fifth Nat. Bank, 118 U. S. 
608, 7 SCt 28, 30 L. ed. 259. 

Iowa.—Kennedy v. Citizens’ Nat. 
Bank, 128 Iowa 561, 104 NW 1021. 

La.—State v. Lazarus, 34 La. Ann. 
864, 1117. And see Trenchard v. New 
Orleans R., etc., Co., 1238 La. 36, 48 
S 575. 

Nebr.—Kingsbury v. Frahz, 40 
Nebr. 400, 58 NW 936; Finch v. Hart- 
pence, 29 Nebr. 368, 45 NW 684. 

Tex.—Ft. Worth, etc. R. Co. v. 
Hodge, (Civ. A.) 125 SW 350. See 
ecbuelder v. Luckie, (Civ. A.) 47 SW 

[a] Date of judgment.—Where a 
judgment rendered on June 13, 1904, 
recited that it was to have force and 
effect as though entered on March 8, 
1900, it was held that such recital 
definitely fixed the date of the judg- 
ment, and a remittitur after such 
date was too late to affect the 
amount in controversy for the pur- 
pose of sustaining an appeal. Ken- 
nedy v. Citizens’ Nat. Bank, 128 Iowa 
561, 104 NW 1021. 

[b] Remittitur after judgment, but 
during term.—It has been held, how- 
ever, that, for the purpose of deter- 
mining whether the supreme court 
has jurisdiction of an appeal, the 
judgment appealed from must be re- 
garded as for the amount at which 
it stood after the entry of a remitti- 
tur entered pursuant to an order of 
court made during the term at which 
the judgment was rendered. Mer- 
chants’ L. & T. Co. v. Bradley, 210 
Tll. 128, 71 NE 343. 

40. Howard v. Chamberlin, 64 Ga. 
684 (where the court said that, had 
the suit been for damages for a 
breach of the contract, the case 
would have been different). - 


To defeat appeal or to make j 


a ee 


[$§ 238-239 


missed or otherwise disposed of as if the judgment 
were for the reduced amount.** 
(13) Reduction by Payment or Other 
Although it has been held that after 
appellate jurisdiction has attached a partial pay- 
ment or other satisfaction on a judgment cannot 
have the effect of preventing a review,*? there are 
some decisions to the contrary.** 
debtor himself procures the partial satisfaction of 
a judgment by payment, leaving the amount un- 
paid less than that which is necessary to give ap- 
pellate jurisdiction, this will be fatal to his right 
to have the judgment reviewed, since the real mat- 
ter in dispute in such ease is the balance still re- 
maining due on the judgment.** 
pending the action involved in the trial court, such 


If a judgment 


And if, before or 


41. Simms v. Simms, 175 U. S. 162, 
20 SCt 58, 44 L. ed. 115 (holding that 
such a statute is applicable to a wife 
in whose favor a decree for alimony 
and counsel fees has been made in a 
suit brought against her by her hus- 
band for a divorce). 

[a] Sufficiency of remittitur or 
release.—The absence of the clerk’s 
signature and the seal of his office 
from a blank attestation of a release 
of part of a judgment, which is 
otherwise duly executed according to 


the requirements of the statute au- ~ 


thorizing it to be filed, does not pre- 
vent the release from being valid 
and effective. Simms v. Simms, 175 
U:. S: 1625 20%SCt./ 58, 44s vedsh £25 
[mod 5 Ariz, .212, 81 P 1128], 

[b] Effect of refusal of court to 
recognize remittitur.—Where a re- 
lease or remittitur was duly filed and 
recorded by plaintiff in the supreme 
court of a territory, as authorized by 
statute, while a case was there pend- 
ing on appeal, thus reducing the 
amount in controversy below the 
minimum amount necessary for jur- 
isdiction on appeal to the supreme 
court of the United States, and the 
supreme court of the territory ig- 
nored the release and affirmed the 
judgment of the lower court, it was 
held by the supreme court of the 
United States, on appeal by the other 
party, that it had jurisdiction, and 
that it would modify the judgment 
of the supreme court of the territory 
so as to stand as a judgment for the 
reduced sum, and affirm it as so 
modified, without considering the 
merits of the case. Simms v. Simms, 
te U.: S.. 162, 20 SCt 58, 44 L. ed. 

42. Cooke v. U. S., 2 Wall. (U. S.) 
218, 17 L. ed. 755; Harris v. Stuben- 
rauch, 18 La. Ann. 724. 

43. Durk v. Scully, 41 Wash. 357, 
83 P 426 (holding that, under Const. 
art 4 § 4, providing that the appel- 
late jurisdiction of the supreme court 
shall not extend to civil actions for 
the recovery of money or personal 
property when the original amount in 
controversy or the value of the prop- 
erty does not exceed the sum of two 
hundred dollars, where, after entry 
of a judgment and prior to the issu- 
ance of a writ of garnishment there- 
on, defendant debtor reduced by a 
payment the amount of the judgment 
to less than two hundred dollars, the 
supreme court was without jurisdic- 
tion of an appeal from a judgment in 
the garnishment proceedings); Puy- 
allup Light, etc., Co. v. Stevenson, 21 
Wash. 604, 59 P 504 (holding that 
where, subsequently to appeal in an 
action for unlawful detainer and 
damages, the possession of the prem- 
iseS was surrendered, leaving noth- 
ing but the question of damages in 
controversy, and the amount of dam< 
ages was less than that required for 
jurisdiction on appeal, the supreme 
court could not_entertain_jurisdic- 
tion). And see Lamb v. Thompson, 
112 Va. 134, 70 SE 507. 

44. Thorp v. Bonnifield, 177 U. S. 
15, 20 SCt 533, 44 L. ed. 652. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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payment is made or the matter in controversy is 


partially compromised and settled, 


unsettled and unpaid will control the appellate 


jurisdiction.** 

[§ 240] 
Plaintiff’s Claim. 
ders a part of plaintiff’s claim, 


maining after deducting the amount admitted or 
tendered is the amount in controversy.*® 
mere admission that a certain part of the claim 
was once due, accompanied by an allegation of the 
payment and denial that any more is due, does not 
deprive the appellate court of jurisdiction.** 
(15) Part of Claim Usurious. 


[§ 241] 
the amount of the claim, except 


which the court decides to be usurious and there- 
fore not recoverable, is not disputed, the amount of 
the usury is, within the meaning of the appeal 
statute, the true amount involved on plaintiff’s ap- 
But, on appeal from a decree enjoining a 


peal.*® 


45. U. S—Cox v. Western Land, 
ete: Cos 123 WU. S.1375,; SeS€t L62e381 
L. ed. 178. 

Iowa.—Hassett v. Germania Bldg. 
Assoc., 78 Iowa 386, 43 NW 275. See 
also Fillmore vy. Hintz, 90 Iowa 758, 
57 NW 882. 

Kan.—Chicago, ete., R. Co. v. Min- 
ick, 62 P 1007 (holding that where 
the claim ef plaintiff and the coun- 
terclaim of defendant were sufficient 
to give the court of appeals jurisdic- 
tion, but pending suit plaintiff satis- 
fied the counterclaim, leaving the 
amount involved less than one hun- 
dred dollars, the court of civil ap- 
peals properly dismissed appeal). 

Ky.—Sutton v. Catron, 151 Ky. 671, 
152 Sw 767 (holding that where, in a 
suit to restrain obstruction of an 
easement and for one hundred dollars 
damages, the parties compromised as 
to the easement, the controversy 
thereafter involved only one hundred 
dollars, which was insufficient to 
sustain an appeal under Ky. St. cu 
950) hsCincinnatiyy, “ete, Ro Co: 
Slaughter, 104 SW 317, 31 KyL 875, 

La.—Guidry v. Garland, 41 La. Ann. 
756, 6 S 563. But compare Martinez 
Vv. "Leiber, Mann. Unrep. Cas. 208 
(holding that where the sum sued 
for is above the appealable sum, and 
there is alleged to be proof of par- 
tial payment, after suit brought, 
which would reduce it below that 
sum, a2 motion to dismiss will not be 
sustained, as the fact of partial pay- 
ment may be disputed and disproved 
on the merits). 

Va.—Lamb v. Thompson, 112 Va. 
134, 70 SE 507. 

[al The burden of showing pay- 
ments reducing the amount in con- 
troversy below the original demand, 
which is pecuniary and in excess of 
the jurisdictional amount, is on the 
eppellee. Williamson v. ‘Payne, 103 
Va. oe 49 SE 660. And see supra 

189 
: 46. U. S.—Jenness_ v. Citizens’ 
Nat. Bank, 110 U. S. 52, 3 SCt 425, 
28 L. ed. 67; Tintsman v. Mt. Pleas- 
ant First Nat. Bank, 100 U. S. 6, 25 
L. ed. 530. 

Iowa.—Siver v. Mulligan, 94 NW 
491: Fillmore v. Hintz, 90 Iowa 758, 
57 NW 882; Thompson v. French, 57 
Towa 559, 10 NW 900; Marlow v. 
Marlow, 56 Iowa 299, 9 NW 229 
(where judgment was rendered for 
plaintiff for the amount tendered in 
court, leaving a balance in dispute 
below the appellate jurisdiction). 

Kan.—Fredonia Gas Co. v. Bailey, 
72 Kan. 405, 406, 83 P 982 [cit Cyc]; 
Missouri Pace. R. Co. v. Johnston, 
etc., Dry-Goods Co., 9 Kan. A. 738, 
59 P 1096 (holding that where a 
common carrier held possession of 
goods to-enforce its lien for freight, 
and the owner tendered a portion of 
the amount demanded and brought 
replevin to recover the goods, the 


(14) Admission or Tender of Part of 
Where defendant admits or ten- 


APPEAL AND ERROR 


the balance left 


‘| secured, 
ducted.*? 


the balance re- 


But the 


Where 


that part of it [§ 243] 


bond.®? 


amount or value in controversy was 
the difference between the amount 
demanded and the amount tendered). 
And see Berger v. Rife, 7 Kan. A. 
639, 530P; 152; 

Ky.—Rockport Coal Co. v. Carter, 
147 Ky. 50, 143 SW 772; K. & P. Lum- 
ber Co. v. Sledge, 143 Ky. 137, 135 
SW 1080; Illinois Cent. R. Co. v. Lan- 
drum, 112 Ky. 687, 66 SW 599, 23 
KyL 1956 (holding that where plain- 
tiff sued to recover one thousand 
dollars, and defendant in its answer 
admitted a liability of one dollar and 
forty cents, and plaintiff.recovered a 
judgment for two hundred dollars 
only, the amount in controversy on 
appeal by defendant from such judg- 
ment was less than two hundred dol- 
lars, since the amount admitted must 
be deducted); Chestnut v. Corbin 
Banking Co., 94 SW 633, 29 Kyl 665; 
Citizens’ Sav. Bank v. Mitchell Tea, 
ete., Co., 91 SW 261, 28 KyL 1200; 
U. S. Health, ete., Ins. Co. v. Webb, 
88 SW 1108, 28 KyL 75. 

La.—Wegmann v. Wegmann, 52 La. 
Ann. 947, 27 S 346; State v. Judges, 
48 La. Ann. 672, 19 S 617 (where it 
was said that the only judgment that 
could be entered in such a case is the 
judgment for the balance found to 
be due); State v. Boone, 42 La. Ann. 
982, 8 S 468; Dowler’s Succ., Mann. 
Unrep.: Cas. 71. 

Mo.—In re Burke, 169 Mo. 212, 69 
SW 277. And see Pittsburg Bridge 
Co. v.. St. Louis Transit Co., 205 Mo. 
176, 103 SW 546. 

N. Y.—A. Hall Terra Cotta Co. v. 
133 N. Y. 603, 30 NE 1010; 
Wiley v. Brigham, 81 N. Y. 13; Coe 
v. Hobby, 72 N. Y. 141, 28 AmR 120. 

Wash.—Stewart v. Hanna, 35 Wash. 
148, 76 P 688. 

W. Va.—Giboney v. Cooper, 57 W. 
Va. 74, 49 SE 939; Hedrick v. Mutual 
Guarantee Bldg., ete., Assoc., 51 W. 
Va. 421, 422, 41 SE 118 [quot Cyc]. 

Wis.—Blonde v. Menominee Bay 
Shore Lumber Co., 103 Wis. 284, 79 
NW 226; Troy Carriage Co. v. Bo- 
nell, 102 Wis. 424, 78 NW 752; Henk 
v. Baumann, 100 Wis. 28, 75 NW 313. 


[a] Insufficient tender.—(1) But 
where the tender is of a part of the. 
principal, and the remainder of the 


principal with interest is sufficient to 
give appellate jurisdiction, such ten- 
der will not defeat appellate juris- 
diction. Griffin v. Harriman, 74 Iowa 
436, 38 NW _ 139. (2) And where 
plaintiff sued for six hundred and 
seventeen dollars, and defendants 
with their defense, while denying li- 
ability, brought into court three hun- 
dred and sixty-seven dollars as being 
sufficient to satisfy plaintiff’s claim, 
and the trial judge found plaintiff 
entitled to five hundred and forty- 
three dollars and applied the three 
hundred and sixty-seven dollars in 
court, leaving, with an adjustment of 
interest, a balance due to plaintiff of 


[3C.5.] 425 


sale under a deed of trust given to secure notes 
amounting to a sum sufficient to give jurisdiction ‘on 
appeal, the amount in controversy is the whole sum 
although a usurious discount was de- 


[§ 242] (16) Part of Claim Barred. It has been 
held that where a part of the claim appears to be 
barred by the statute of limitations, and the bal- 
ance of the claim is less than the amount limited 
for appellate jurisdiction, an appeal will not lie.5? 
But it has been held differently where the appeal 
is from an order dismissing an entire claim, where 
‘a part thereof is not barred, although such part is 
befow the amount necessary to confer jurisdiction.5t 
(17) Penalty of Bond. In an action on 
a bond the real amount involved is, according to 
the weight of authority, that due by the breach 
rather than that contained in the penalty of the 
In some cases, however, it is held that the 


one hundred and eighty-two dollars, 
it was held that the amount in con- 
troversy exceeded two hundred dol- 
lars, and that defendant was entitled 
to appeal without special leave. ,.Mc- 
Dougall v. McLean, 1 Terr. L. 436. 

[bj Judgment for part confessed. 
—iIn Louisiana, where defendant ad- 
mitted a part of the claim sued on, 
it was held that, although the bal- 
ance of the claim was not appeal- 
able, yet defendant could appeal un- 
less plaintiff, upon confession and 
deposit of the amount in court, takes 
a partial judgment for the amount 


confessed. Blache v. Aleix, 15 La. 
Ann. 50. 
te Miller v. Gidiere, 36 La. Ann. 


48. New England Mortg. Security 
Co.v.. Gay, 450Ue S235 a2 sct 815, 


36 L. ed. 646. 

49. Schmelz v. Rix, 95 Va. 509, 28 
SE 890. 

50. Dearborn County v. Kyle, 137 


Ind. 421, 36 NE 1090 (holding that if 
the statute of limitations is pleaded 
to the whole of the amount claimed, 
and the reply seeks to avoid the stat- 
ute as to a part only of such amount, 
the latter part is the amount in con- 
troversy on appeal from a judgment 
sustaining a demurrer to the reply); 
Schultz v. Holbrook, 86 Iowa 569, 53 
NW 285 (holding that where, in an 
action on an account for an amount 
less than one hundred dollars, the 
amount necessary for jurisdiction on 
appeal, defendant admitted the ac- 
count but pleaded a _controverted 
counterclaim of more than one hun- 
dred dollars, which appeared on its 
face to be barred by the statute of 
limitations except as to the amount 
of plaintiff's account, the amount in 
controversy was less than one hun- 
dred dollars); Thacher vy. Hope Cem-. 
etery Assoc., 146 N. Y. 381, 40 NE 
733. (holding that, if plaintiff’s claim 
is reduced below the appealable 
amount by the elimination of items 
which, according to his own method 
of computation, are barred by. the 
statute of limitations, he cannot ap- 
peal). Compare however Ayotte vy. 
Boucher, 9 Can..S. C. 460 (sustain- 
ing appellate jurisdiction, although 
the amount claimed included interest 
barred by prescription). 

51. Folts v. State, 118 N. Y. 406, 
23 NE 567. Compare however Dear- 
born County v. Kyle, 137 Ind. 421, 
36 NE 1090 (referred to in the pre- 
ceding note). 

2. U. S.—uvU. S. v. oe L23eUe Se 
681, 8 SCt 308, 31 L. ed. 275. 

ak —Lee v. Russell, 60 SW 376. 

Mo.—State v. St. Louis CtatApp:: 
87 Mo. 569; Burnside v. Wand, 108 
Mo. A. 539, 84 SW 995. 

Va.—Dufty v. Figgat, 80 Va. 664. 

Wash.—Leavitt v. Carr, 22 Wash. 
361, 60 P 1044. 

[a] Bond to secure alimony.—In 
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amount of the bond determines the jurisdiction.>* 
(18) Value of Property or Right In- 
(a) Value of Property in General. 
the subject matter of the controversy is land or 
other property, real or personal, the right to which 
is directly in issue, the value of such property is, 
as a rule, the matter in controversy.®° 
the principle that the real amount in controversy 
controls, if the title to the property claimed or re- 
covered is not in fact in issue, but only a part 
thereof, the value of that part will control.°° 
while the individual interest of an appellant, 
though below appellate jurisdiction, will not con- 
trol as against the actual value ofthe propetty 


[§ 244] 
volved °4— 


an action on a bond given to secure 
payment of alimony, the amount in- 
volved for the purpose of determin- 
ing the jurisdiction of the appellate 
court is not the penalty of the bond, 
but the actual damages sustained by 
reason of the breach. Burnside v. 
Wand, 108 Mo. A. 539, 84 SW 995. 

Oca, Cobb, Vo Com... 3. I. Ba Mon. 
(Ky.) 391; Joyner v. Roberts, 112 N. 
C. 111, 16 SE 917 (holding that, since 
an officer is liable, under Code sec- 
tion one thousand eight hundred and 
eighty-three, on his bond for the 
faithful discharge of all the duties 
of his office, in an action for failure 
of a register of deeds to perform his 
duty the action was for the amount 
of his bond, ten thousand dollars, to 
be discharged on payment of the 
amount of the penalty claimed for 
the violation of duty complained of); 
Newell v. Wood, 1 Munf. (15 Va.) 
555. And see Love v. Estes, 6 Vt. 
286 (holding that where a magis- 
trate rendered a judgment for less 
than ten dollars in. a suit on a 
recognizance for sixty dollars, and 
the ad damnum was for that sum, 
the cause was appealable). 

{a] Judgment for penalty dis- 
chargeable by payment of less.— 
Where the judgment was the com- 
mon-law judgment for the penalty of 
the bond, dischargeable by payment 
of a sum less than the appealable 
amount, defendant might bring error 
or appeal. Wilson v. Daniel, 3 Dall. 
(U. S.) 401, 1 L. ed. 655 [overr, 
however, upon the general proposi- 
tion that the amount Glaimed deter- 
mines the amount in controversy. 
See Gordon v. Ogden, 3 Pet. (U._S.) 
338, 7 L..ed. 5921; Cobb v. Com., 3 T. B. 
Mon. (Ky.) 391; Newell v. Wood, 1 
Munf. (15 Va.) 555. Contra State v. 
St. Louis Ct. of Appeals, 87 Mo. 569. 

{b] Action against principal and 
surety.—In a suit against a principal 
and surety on a bond, the amount of 
the bond determines ‘the jurisdiction 
of the appellate court as to the 
surety. The fact that the demand 
against the surety was joined with a 
larger demand against the principal 
eannot give jurisdiction of the for- 
mer to the appellate court. Dobbins v. 
Lyons, Mann. Unrep. Cas. (La.) 215. 

54. Finding of value; necessity 
and effect see supra § 195. 

55. U. S.—Jones vy. Fritschle, 154 
U.S. 590, 14°SCt 1171, 21 Li: ed: 552 
Kenaday v. Edwards, 134 U. S. 117, 
10 SCt 523, 33 L. ed. 853 (on an 
appeal by the trustee and purchaser 
from a decree setting aside a trus- 
tee’s sale, removing the trustee and 
denying him commissions, the value 
of the property determines the juris- 
diction of the supreme court; the 
right of the trustee to commissions 
does not constitute the whole matter 
in dispute); Richmond v. Milwaukee, 
21 How. 80, 16 L. ed. 60; Carter v. 
Cutting, § Cranch 251, 3 L. ed. 553 
(value of property involved as con- 
trolling an appeal on order dismiss- 


ing a petition to revoke probate of 


a will). 
Ariz.—Gila Valley, ete., R. Co. v. 
Gila County, 8 Ariz. 292, 71 P 913. 


Kan.—George v. Hunter, 5 Kan. A. 


250, 47 P 559. 


APPEAL AND ERROR. 


Where 


[§ 245] 
But, under 


And 


al- | notwithstanding 


Ky.—Craft v. Chesapeake, etc., R. 
Co., 101 SW 342, 30 KyL 1367; Zeig- 
soe a Heile, 64 SW 850, 23 KyL 

La.—Brown v. Green, 132 La. 1090, 
62 S 154; Moresi v. Coleman, 115 La. 
792, 40 S 168 (suit by judgment 
creditor to annul judicial sale of 
plantation); Walker v. Barrow, 43 
La. Ann. 863, 9 S 479; McLeod v. 


Simonton, 39 La. Ann. 853, 2 S 608; 
Nieman v. Coudran, Mann. Unrep. 
Cas, 225. 

Tex.—Birdsong v. Allen, (Civ. A.) 
165 SW 46. 

Wash.—Graves v. Thompson, 35 
Wash. 282, 77 P 384. 

W. Va.—Dickinson vy. Mankin, 61 
W. Va. 429, 56 SW 824 (value of 


timber cut determines right of appeal 
in action of trespass in which the 
cutting of timber is the only damage 
claimed). 

Poser aad v. Carter, 16 Can. S. C. 

[a] In partition the value of the 
whole property, and not nierely the 
value of the shares of the litigants, 
is the test of jurisdiction in Louisi- 
ana. Brown v. Green, 132 La. 1090, 
62 S 154; Walker v. Barrow, 43 La. 
Ann. 863, 9 S 479. 

[b] Conversion of mortgaged 
property.—The court of civil appeals 
has jurisdiction of an appeal from 
the county court from a judgment in 
an action before a justice against 
appellants, in which they were 
claimed to have converted cotton 
mortgaged to secure notes, where the 
value of the cotton was in excess of 
one hundred dollars, even if the debt 
was less than that amount.  Bird- 
one v. Allen, (Tex. Civ. A.) 165 SW 
46. 

[ec] Conveyance in separate par- 
cels.—Although appellant has con- 
veyed land to various parties in sep- 
arate parcels, in a suit against ap- 
pellant and his’ vendees for recovery 
of the land the title to the whole 
tract is in issue, and the jurisdic- 
tional amount is determined by its 


value. Simon y. Richard, 42 La. Ann, 
842, 8 S 629. 
{d] Value as at time of judgment 


or decree.—But the value referred to 
in a statute is the value at the time 
of the final judgment or decree, and 
not at the time of the appeal. Street 


v. Ferry, 119 SODL EL OS Ct Jo. 
30 L. ed. 439 
[e] Value of bank shares.— W here 


the matter in controversy is bank 
shares, their actual value at the time 
of the institution of the action and 
not their par value will determine 
the right of appeal. Muir v. Carter, 
16 Can. S. C. 473. 

[f] Issue as to validity of judg- 
ment and not as to ownership of 
property seized.—But where a cor- 
poration which had changed its name 
was sued through error under its old 
name, and judgment was rendered 
against it under such name, and exe- 
cution issued on the judgment, and 
its property was seized, and it en- 
joined the seizure, it was held that 
the issue was not as to the ownership 
of the property seized, but as to 
the validity of the judgment under 


involved in the action,57 yet if the controversy 
which is continued in the appellate court does not. 
still represent the value of the property, but only 
a part of the adjudication involving particular in- 
terests, the value of the latter will control.*% 

(b) Particular Claim or Interest Only 
Involved. Where the suit relates only to the en- 
forcement of a particular demand, and not to the 
right or title to the property itself, the particular 
interest or demand affected by the judgment, and 
not the value of the property, controls, and this, 


the proceeding, involves the ulti- 


mate enforcement of the claimi upon the property.®® 
And when the suit is not to obtain a money judg- 


the appellate jurisdiction must be 
tested by the amount of the judg- 
ment, and not by the value of the. 
property seized. Lhote y. Methodist 
Episcopal Church Extension Soc., 115 
La. 487, 39 S 502. 

56. Vicksburg, etc., Co. 
Smith, 135 U.S. 195, 10. scr "728, 34 ne 
ed. 95; Old Grant v. McKee, 1 Pet. 
(U. Ss) 248, 7 L. ed. 1831. See King- 
horn vy. Larue, 22 Canan-SCs 347% 

[a] Ina partition suit the value 
of the undivided part in controversy, 
and not that of the whole of the 
land, determines the appellate juris- 
diction. McCarthy v. Provost, 103 
U. S. 673, 26 L. ed. 337. See ‘also 
Hood v. Sangster, 16 Can. S. C. 723. 

[b] In a boundary action the real 
amount in dispute is the value of the 
land contested or included between 
the contested lines. Salles v. Jac- 
quet, 108 La. 107, 32 S 411; Hite v. 
Hinsel, 39 La. Ann. 113, 1 S415; 
State v. Lapeyrollerie, 38 La. Ann. 
264; Lombard vy. Belanger, 35 La. 


Ann. 311. 

57. Ross v. Enaut, 46 La. Ann. 
1250, 15 S 803 (involving title to 
land); Andrews v. Partee, 79 Miss. 
80, 29 S 788, 

58. Pittsburgh Locomotive, etce., 
Works v. National Bank, 154 U. S. 
626, 14 SCt 1180, 24 L. ed. 270 (hold- 
ing that where plaintiff was ad- 
judged possession and ownership of 
property, subject to the payment of 
a money judgment in favor of defen- 
dant, and defendant acquiesced but 
plaintiff objected to the money judg- 
ment, the amount of this judgment 
determined his right to a writ of 
error). See also Green vy. Fisk, 154 
U. S. 668, 14.SCt 1193, 26 L. ed: 486. 

59. U: S.—Ross_ v.. Prentiss, 3 
How. 771, 11 L. ed. 824. 

Tll.—Stettauer v. Boldenweck, 183 
Til. 187, 55 NE 709; Walker v. Ma- 
lin, 94 Tl. 596. 

Kan.—Blank v. Powell, 68 Kan. 556, 
75 P 486; Obert v. Oberlin Loan, etc., 
Banking 'Co., 54 Kan. 750, 39 P 699. 

Ky.—Moon v. Potter, 38 SW 864, 
19 KyL 897. 

La.—State v. Judges First Cir. Ct. 
App., 39 La. Ann. 508, 2 S 68; Mun- 
day v. Lyons, 35 La. Ann. 990. But 
see Guss v. Routon, 33 La. Ann. 1046 
(where, in a suit to enjoin the seiz- 
ure and sale of a homestead, the 
value of the latter was held to be 
the matter in dispute and, such value 
being lower than the amount re- 
quired for appellate jurisdiction, the 
complainant was denied an appeal, 
without regard to the amount of the 
creditor’s claim)! 

Va.—Showalter v. Rupe, 27 SE 840 
(holding that the amount involved in 
an appeal from a decree subjecting 
land to the payment of a debt is the 
amount of the debt, and not the 
value of the land); Pitts. v. Spotts, 
86 Va. 71, 9 SE 501 (holding that ina 
suit to subject land to the satisfac- 
tion of a judgment the amount of 
the judgment, and not the value of 
the land, is the amount in contro- 
versy for the’ purpose of appeal); 
Eacho v. Cosby, 26 Gratt. (67-Va.) 
112 (holding that where, in a suit by 
the grantee and the beneficiary in a 


which the execution was issued, and!deed of trust to obtain possession 


—— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ment, but other relief, such as that afforded by in- 
junctive process, the amount involved must be de- 


termined by the value in money 


plaintiff or of the loss to defendant, and not by the 
It may happen, however, 
that this particular interest is in fact the value of 
the property, as where the property of one person 
is seized for the debt of another, and in this event 
the value of the matter in controversy, as regards 
the right of the real owner to appeal, is the value 
In an action to enjoin seizure 
and sale of property on execution against a third 


value of the property.®° 


of the property.®t 


person and for damages, in which 
granted, where, after the creditor 


seizure, the court perpetuates the injunction and 
dismisses the suit for damages, the amount in dis- 
pute for the purpose of an appeal by plaintiff is 
not the value of the property, but the demand for 


damages only.®? 
[§ 246] 


and sale of the trust property for 
payment of an alleged debt exceed- 
ing six hundred dollars, the answer 
denied the existence of the debt, the 
court of appeals had jurisdiction, al- 
though the property conveyed by the 
deed was not worth. five hundred 
dollars). See also Florance v. Mo- 
rien, 98 Va. 26, 34 SE 890. Compare 
however Buckner v. Metz, 77 Va. 107 
(where the value of the land was 
held to control so as to defeat an 
appeal by a judgment creditor from 
a decree dismissing his bill to en- 
force the lien of his judgment be- 
cause the value of the land was not 
sufficient). 

Wash.—Doty v. Krutz, 13 Wash. 
169, 43 P17 (holding that the amount 
of the lien prevails in an action for 
damages for removal out of the state 
of the property subject to the lien). 

See Johns v. Pattee, 61 Iowa 393, 
16 NW 280. 

See also supra § 179. 

Suit to set aside fraudulent con- 
veyance or transfer see infra § 250. 

[a] . Priority of claims.—(1) Where 
the only error alleged consists in 
decreeing a lien prior to that of the 
complaining party, at most the only 
amount in controversy is the amount 
of the,lien declared to be prior, and 
if that is not sufficient appellate jur- 
isdiction cannot be maintained. 
Obert v. Oberlin Loan, etc., Banking 
Co., 54 Kan. 750, 39: P 699. (2) Ina 
contest between parties for priority 
of execution the value of the prop- 
erty is not the test if neither party 
claims any privilege thereon. State 
v. Judges First Cir. Ct. App., 39 La. 
Ann. 508, 2S 68. (3) But it is held 
otherwise if third persons, enjoining 
the seizure and sale of property, 
claim superior rights upon it, in 
which event the value of the prop- 
erty and not the amount of the judg- 
ment enjoined controls. Meyer v. 
Logan, 33 La. Ann. 1055. (4) And 
where the judgment in favor of ap- 
pellant is of sufficient amount, and 
appellant is entitled to a_ superior 
lien on attached property, the appel- 
Jate court will have jurisdiction to 
pass upon the right of appellant to 
have his judgment declared a su- 
perior lien, notwithstanding the 
claim of one of the appellees who 
was given priority is less than the 
jurisdictional amount. Cabell v. 
Patterson, 98 Ky. 520, 32 SW 746, 17 
KyL 836. (5) See also McMurray v. 
Moran, 134 U. S. 150, 10 SCt 427, 
33 L. ed. 814; Adler v. Cannon, 42 
La. Ann. 885, 8 S 593; Pitts v. Spotts, 
86 Va. 71, 9 SE 501. 

[b] Controversy between mechan- 
ic’s lien claimants and mortgagee.— 
Where an action is brought to fore- 
close a mechanic’s lien, and other 
Jien claimants intervene and pray the 
same relief, and the party holding a 
mortgage on the property answers, 


(c) Suits Relating to Taxes. As a gen- 
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of the relief to 


[§ 247] (a) 


an appeal from 
an injunction -is 
has released the 


amount in 


denying the liens and claiming fore- 
closure, and the court decrees that 
no mechanics’ liens exist against the 
property, on an appeal by a mechan- 
ic’s lien claimant to the supreme 
court the amount in controversy is 
the lien claimed, and not the amount 
of the decree in foreclosure. M. 
Pugh Co. v. Wallace, 198 Ill. 422, 64 
NE 1005. 

60. Gast Bank Note, etc., Co. v. 
Fennimore Assoc., 147 Mo. 557, 49 
SW 511. And see Weis v. New Or- 
leans Bd. of Trade, 125 La. 1010, 52 


S 130. See also supra § 145. 
61. Brown v. Vancleave, 9 Kyl 
150; Rhodes v. Black, 34 La. Ann. 


406; State v. Judge Sixth Dist. Ct., 
24 La. Ann. 424; Andrews vy. Partee, 
79 Miss. 80, 29 S 788. But compare 
Cash v.:-Humphreys, 98 Va. 477, 36 
SE 517, which, although not upon 
the same point, seems virtually dif- 
ferent in effect. A judgment cred- 
itor sought to subject land in the 
hands of a third person to the pay- 
ment of his judgment, and it was 
held that the pecuniary demand as- 
serted by such judgment creditor was 
the matter in controversy, and not 
“the title or boundary of land.” And 
in Hndom vy. Ludeling, 34 La. Ann. 
1024, on appeal by defendant, a third 
person, in a suit to enforce a mort- 
gage, the title of defendant not being 
denied and the only question being 
the liability of the property to be 
subjected, the value of the land was 
held not to control, and, the amount 
for which the mortgage was sought 
to be enforced being insufficient, the 
supreme court refused to entertain 
jurisdiction. See also infra §§ 250, 


254. 

62. Howat v. Howat, 109 La. 122, 
33 S 106. 

68. Conklin v. Hutchinson, (Kan.) 


62 P 1012; Hull v. Johnson, 10 Kan. 
A. 565, 63 P 455; De Bois v. New 
Orleans, 45 La. Ann. 1308, 14 S 190 
(in mandamus proceedings to com- 
pel the erasure of tax inscriptions 
on the ground that they were im- 
properly assessed); Johnson v. Cav- 
anac, 40 La. Ann. 773, 5 S 61; Aymar 
v. Bourgeois, 36 La. Ann. 392 (hold- 
ing that, in a suit to enjoin a tax 
sale, the validity of the taxes having 
been sustained by a prior judgment, 
the test of appellate jurisdiction was 
the amount of the tax, and not the 
value of the property seized); 
ance v. Morien, 98 Va. 26, 34 SE 890. 
But see Stanley v. Hubbard, 27 W. 
Va. 740 (holding that, in a contro- 
versy as to the right to sell property 
for taxes, there is no right of appeal 
by the owner where the property is 
worth less than the appealable 
amount, although the taxes exceed 
such amount). ; 

64. Atchison, ete., Counties Joint 
Dists. Nos. 70, ete. v. School Dist. 
INo. 11, 60 Kan. 295, 56 P 479: 


Flor- 
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eral rule the test of appellate jurisdiction in ac- 
tions involving the validity of taxes or lability for 
the payment thereof is the amount of the taxes 
sought to be avoided, and not the value of the prop- 
erty upon which they are assessed.** 
to enjoin the transfer of territory and attach it to 
a joint school district the amount in controversy is 
the amount arising from an authorized levy on the 
real estate for school purposes.®* 


In an action 


Value of Fund or Estate. On the 


other hand, it is held that the amount involved in 


a judgment, order, or decree affect- 


ing an entire fund, or estate, as upon an applica- 
tion for administration thereof, or a distribution 
thereof according to priorities, or on the contest 
of a will, and in other like cases, is determined by 
the amount or value of the fund or estate.® 
when the controversy relates entirely to the allow- 
ance or disallowance of a particular claim, the 
controversy 


But 


is determined by the’ 


65. Overby v. Gordon, 177 U. S.. 
214, 20 SCt 603, 44 L. ed. 741; Towne 
v. Towne, 191 Ill. 478, 61 NE 426;, 
MacVeagh v. Roysten, 172 Ill. 515, 50 
NE 153; Longwith v. Riggs, 123 IIll.: 
258, 14 NE 840; Gallia’s Suce., 130; 
La. 867, 58 S 691; State v. People’s: 
FE. ‘Ins. Co.,5126 Lia.i05485.527S 1635 
State v. Rombotis, 120 La. 150, 45 S 
43; Welp’s Succ., 120 La. 56, 44 & 
921; Bacas v. Adler, 112 La. 806, 36 
S 739; Receivership Sheets Lumber 
Co., 104 La. 771, 29 S 328; White's: 
Succ., 51 La. Ann. 1702, 26 S 428; 
Hamilton v. His Creditors, 51 La.. 
Ann. 1035, 25 S 965; Fredericks, v. 
Donaldson, 50 La. Ann. 471, 23 S, 
446; Matter of Pelican Saw Mill, etce., 
Co., 50 La. Ann. 404, 23 S 3638; Kuh 
v. Garvin, 53 Mo. A. 64. : 

[a] Will contest.—The amount of. 
the estate which passes by a will, 
if that is held valid, constitutes the 
matter in dispute on a contest of the 
will, without regard to the amount of, 
the interest of any one of the con-. 
testants. Overby vy. Gordon, 177 U.. 
S. 214, 20 SCt 6038, 44 L. ed. 741. 

{b] Rule not applicable.—But an 
order appointing a receiver and stay- 
ing proceedings against an insolvent 
corporation is held not to come with-: 
in such provision, as there is no fund. 
available from the assets, which have. 
not yet been disclosed by the record,’ 
and the creditors are not contending. 
among themselves over any fund; 
but the question of jurisdiction is to. 
be determined by the amount of the 
creditors’ claim upon which the right 
of action is suspended. In re Moss 
Cigar Co., 50 La. Ann. 789, 23 S 544. 

[c] Settlement of partnership.— 
Where, after dissolution of a part- 
nership by death of a member, a firm 
creditor sues for a settlement of the 
partnership affairs, to compel the 
surviving partner to pay back money, 
which it is alleged he has withdrawn’ 
since the other partner’s death, and. 
to subject the assets to the payment 
of partnership debts, the court of 
appeals has jurisdiction of an appeal, 
although plaintiff’s claim is less than’ 
the jurisdictional amount. Lapp, 
eee Co. v. Clark, 85 SW 717, 27 Ky 

{d] Contest over right to admin- 
ister assets or estate.—(1) It has 
been held that, on a contest over the 
right to administer the estate of a 
decedent, the value of the estate is 
the amount in controversy for the 
purpose of appeal. Thomas’ Succes- 
sion, 2 McG. (La.) 127. (2) And the 
same rule has been applied on appeal 
in a controversy over the adminis- 
tration of the assets of a dissolved 
corporation (State v. People’s F. Ins. 
Co., 126 La. 548, 52 S 768), (8) or of 
a religious society (State v. Rom- 
botis, 148 a. 150, 45 S 43). 

[e] Contest as to right to appoint- 
Jment as guardian.—But it has been 
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amount of such claim and not by the value of the 
whole fund or estate against which it is made. 
Where the debt of one claiming under an assign- 
ment and the fund arising from the property as- 
signed each exceeds the jurisdictional amount, such 
party is entitled to appeal from an adverse decree 
in a suit by him against an attaching creditor to 
have the assignment declared valid, without regard 
to the amount of the claim of the attaching eredi- 
And if the particular claim or interest is 
sufficient the jurisdiction cannot be questioned upon 
the ground that the estate, when distributed, will 
Where the entire 
fund claimed by both parties is awarded in shares 
to each, the value of the share of one of the parties 
who appeals will control the amount in contro- 


tor.°7 


not yield a sufficient amount.®® 


held that the value of the interest 
which a guardian has in the minor’s 
estate is not the value of the estate 
but that of the office of guardian, 
which is of no value except so far 
as it affords a compensation for serv- 
ices; and in a controversy between 
persons claiming adversely as guard- 
jans, having no distinct interest of 
their own, it cannot be considered as 
amounting to a sufficient sum to au- 
thorize an appeal to the supreme 
court of the United States. Ritchie 
ee Mauro, 2 Pet. (U. S.) 243, 7 L. ed. 


U. S.—Chapman v. Handley, 
S. 4438, 14 SCt 386, 38 L. ed. 
227: Miller v. ‘Clark,’ 138 .U. Si’ 223, 
11 SCt 300, 34 L. ed. 966; Matter of 
New York Indians, 41 Ct. Cl. 462. 
Tll.—Stettauer v. Boldenweck, 183 
Til. 187, 55 NE 709; Moore v. Sweeney, 
pe Ill. 204, 21 NE 205. 
y.—Cox v. Higginbotham, 76 SW 
1000" 25 KyL 1057; Murrell v. Hum- 
phries, 30 SW 606, 17 KyL 125; An- 
derson v. Simmons, 7 KyL 438. See 
H. Krish Co. v. Rigsby, 121 SW 479. 
La.—Scott’s Succ., 121 La. 8438, 46 
S 882; Mascari’s Succ., 105 La... 322, 
29 S 718 (holding that where the 
amount remaining for distribution 
after deducting claims due by an es- 
tate is less than the lower limit of 
the appellate jurisdiction no appeal 
will lie); Hamilton v. His Creditors, 
81 La. Ann. 1035, 25 S 965 [dist In re 


66. 
151 U. 


Southern Liquor, ete. Co., 49 La. 
Ann. 1455, 22 S 414, and Duran’s 
Suce., 34 La. Ann. 585, in that, in 


both of these cases, when the judg- 
ments homologating the accounts be- 
came final there was but one oppo- 
nent before the courts, and he 
claimed less than the appealable 
amount; whereas, in the instant case, 
when the judgment ordering the dis- 
tribution was rendered, there were a 
number of contestants whose claims 
affected the entire fund of more than 
the jurisdictional amount]; In re 
Moss Cigar Co., La. Ann. 789, 23 
S 544. But where, after a judgment 
homologating an account had become 
final, two parties claimed interest on 
their demands, and had a judgment 
on a rule to show cause why it 
should not be allowed under a proper 
{interpretation of the first judgment, 
it was held that had the original 
judgment allowed interest the other 
parties could have appealed by rea- 
son of the fund to be distributed, 
and they had the same right when 
the allowance was thus subsequently 
made. Factors, ete., Ins. Co. v. New 
Harbor Protection Co., 39 La. .Ann. 
583, 2 S 407. So, where a creditor, 
claiming a vendor’s lien upon goods 
which he and other creditors had at- 
tached, makes his claim in his own 
attachment suit, citing the other 
ereditors as defendants, the amount 
of the proceeds of the particular 
property affected by the lien, with- 
out regard to the total amount sub- 
ject to the attachments, will control 
the jurisdiction. Adler v. Cannon, 42 
La. Ann. 835, 8 S 593. 
Pa.—In re Samson’s, 201 Pa. 590, 
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versy.°® 


[§ 248] 


[§ 249] 
51 A 325; 


Bstgnd95, Ba. 
406, 45 A 105 


Va. a Gteenett v. Woods, 97 Va. 391, 
34 SE 96; Wilson v. Wilson, 93 Va. 
546, ee SH 596. 

Ww. a.—Wees v. Hibon, 61 W. Va. 
380, 58 “SE 611. Where a reference 
was had to ascertain to whom the 
funds in the suit belonged and the 
value of the interest of the parties 
therein, and the report of the com- 
missioner was confirmed without ex- 
ception, which report showed that 
none of the petitioners for the appeal 
had any interest in the funds except 
certain ones mentioned, whose inter- 
est was to an extent very much less 
than the amount necessary to confer 
appellate jurisdiction, it was held 
that the supreme court had no juris- 
diction of the appeal. McCoy v. Mc- 
Coy, 33 W. Va. 60, 10 SE 19. 

Can.—Lachance vy. La Société de 
Prets, etc., 26 Can. S. C. 200. 

See also infra § 255. 

[a] Decree also confirming earlier 
decree.—But where the particular de- 
cree as to the item complained of as 
insufficient to confer jurisdiction 
contains a provision that an earlier 
decree in the cause shall stand rati- 
fied and confirmed, and the earlier 
decree is sufficient to support an ap- 
peal, an appeal from the later decree 
will not be dismissed. Richardson v. 
Green, 130 U. S. 104, 9 SCt 443, 32 L. 
ed. 872. 

[b] Accounting of executor or ad- 
ministrator.—An appeal by heirs 
from the allowance of a single item 
in an executor’s or administrator’s 
account does not bring up for review 
the whole account, but the particular 
item in controversy determines the 
appellate jurisdiction. Bache v. 
Ward, 225 Ill. 320, 80 NE 330. 

67. Hstes v. Gunter, 121 U. S. 183, 
7 SCt 854, 30 L. ed. 884. 

[a] Appeal by assignee or trus- 
tee.—A trustee in an assignment or 
trust deed may, as representative of 
the whole fund, appeal from a decree 
in favor of judgment creditors of the 
assignor or of one claiming under a 
distinct title, without regard to the 
amount of the individual debts se- 
cured by the deed, or of the execu- 
tion creditors. Freeman v. Dawson, 
110 U. S. 264, 4 SCt 94, 28 L. ed. 141; 
Saunders v. Waggoner, 82 Va. 316; 
Atkinson v. McCormick, 76 Va. 791. 
See also supra § 209 et seq. 

68. Clark v. Bever, 139 U. S. 96, 
11 SCt 468, 35 L. ed. 88; Vincent v. 
Phillips, 47 La. Ann. 1216, 17 S 786. 

{a] But, on the other hand, where 
the amount in an administrator’s 
hands had been ascertained, it was 
held that, in an action against the 
sureties of the administrator to re- 
cover the shares in the fund which 
had been apportioned, no appeal 
would lie in favor of a _ creditor 
whose share was below the jurisdic- 
tional amount, even though the origi- 
nal claim was larger. Hartsook v. 
Crawford, 85 Va. 413, 7 SH 538. 

{[b] Distribution pending appeal. 
—Where creditors have litigated in 
concurso the test of appellate juris- 


penning s) 
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But it has been held that where a statute 
gives the superior court jurisdiction of appeals 
from the orphans court, when the amount or value 
of any single claim therein does not exceed a certain 
sum, and the supreme court jurisdiction when it 
does exceed such sum, an appeal lies to the supreme 
court from an allowance of a claim of a creditor 
of a decedent for more than such sum, although 
the appealing legatee has an interest in the fund 
in controversy to an amount less than such sum.*° 
(e) Value of Possession. 
right to the possession only is the matter in con- 
troversy, the value of the possession, and not the 
value of the property; will control as to the amount 
in controversy.“ 

(f) Replevin, Detinue, Etc. 


Where the 


It is gen- 


diction is the amount of the fund to 
be distributed at the time of the ap- 
peal, and the distribution of the fund 
pending a devolutive appeal will not 
justify a dismissal. Hamilton y. His 


WS takes 561 Laa.,Amn, 1035, -265) S 
[e] Priority of claims.—Where the 


judgment of the trial court disposes 
of a sufficient amount, as where a 
claim is allowed against an estate, 
and the judgmert is affirmed in the 
appellate court, the supreme court 
will have jurisdiction because the 
amount thus awarded will constitute 
the amount in controversy; and it 
cannot be contended that the differ- 
ence between what appellee will re- 
ceive if his claim is not paid as one 
of the class to which it is assigned 
by the judgment, and what he will 
receive as his share if he is paid as 
of another class, should control, 
where there is nothing in the record 
from which this difference can be as- 


certained. Svanoe v. Jurgens, 144 
I): 507,..33 NE 955; 
69. . Keogh vy. Orient F. Ins. Co., 


154 U. S. 639, 14 SCt 1181, 24 L. ed. 
Sey ae v. Barbeau, 16 Can. S. 


70. May’s App., 218 Pa. 64, 67 A 


Willis v. Eastern Trust, etc., 
LOTR SA 1G, 1SCE Sone ee, L 
ed. 83; Harris v. Barber, 129s Wass 
366, 9 SCt 314, 32 L. ed. 697; Moore 
v. Richardson, 197 Ill. 437, 64 NE 
330; McDole v. Shepardson, 156 Ill. 
383, 40 NE 953; Flagg v. Walker, 109 
Ill.. 494; Jordan v. Davis, 108 Ill. 336; 
McGuirk v. Burry, 93 Ill. 118; Blank 
v. Powell, 68 Kan. 556, 557, 75 P 486 
[cit Cyc]; Missouri Pac. R. Co. v. 
Johnston, etc., Dry-Goods Co., 9 Kan. 
A. 738, 59 P 1096 (lien); Smith v. 
Benton, 7 Kan. A. 62, 51 P 971; Nor- 
wood v. Wimby, 104 La. 645, 29 S 
311; Beirne v. Gill, 34 La. Ann. 7 
(action to eject tenant; value of un- 
expired term is the amount in con- 
troversy). And see Illinois Cent. R. 
Co. v. Ross, 838 SW 635, 26 KyL 1251 
(holding that, where plaintiff claimed 
land occupied by defendant who 
claimed under an alleged condemna- 
tian and by adverse possession, a 
judgment for plaintiff for one hun- 
dred and thirty-two dollars under a 
special finding of tenancy settled 
oe relative to the land, and ap- 

al would lie under Ky. St. [1903] 
iy “950, requiring that, in order to ap- 
peal to the court of appeals, the 
“value in controversy” be not less 
than two huncred dollars). 

[a] In a petitory action, in which 
defendant claims possession under a 
contract with plaintiff, the matter in 
dispute is the value of the right of 
occupation and not that of the title. 
Harris v. Stockett, 35 La. Ann. 387. 


in- forcible detainer be- 
landlord and tenant the 
amount involved is to be determined 
by rental value of the premises. 
Moore vy. Richardson, 197 Ill. 437, 64 
NE 330; Flagg v. Walker, 109 Ill, 
494; Jordan v. Davis, 108 Ill. 336. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Forcible entry and detainer,— 


Lis 


ae 
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erally held that, in the determination of the juris- ] 
dictional amount on appeal in an action of replevin, 
detinue, or other action for the recovery of per- 
sonal property, the value of the property,’ or the 
value of the property and the damages for its 
wrongful detention, will control? rather than the 
particular interest of a party to the action.” 
the value.of the property does not control where 
it is not the real matter or amount in controversy.”® 
Where the ownership and right to possession are 
not denied; and the only issue is as to a particular 
interest or damages, the value of the property does 


(2)In an action of forcible entry and 
detainer brought on May 10, 1890, to 
recover the possession of property 
for the unexpired portion of a lease, 
where the bill of particulars showed 
that the term of the lease was from 
April 17, to November 1, 1890, for 


one hundred and five dollars rent, it 


was held that the jurisdictional 
amount of one hundred dollars in 
controversy was not shown. Smith 
Vv.) Benton? Kania. .62, (61) Pot. 
(3) And the supreme court of the 
United States has no jurisdiction of 
a writ of error to the court of ap- 
peals of the District of Columbia in 
an action of forcible detainer, under 
the Landlord and Tenant Act of the 
District, to recover possession under 
a trust deed giving plaintiff, as trus- 
tee, the right to take possession of 
default in payment of the debt se- 
cured thereby, although it is stipu- 
lated that the value of the real es- 
tate exceeds five thousand dollars, 
there being nothing to show that the 
value of the possession reaches that 
amount, and defendants being in 
possession under a lease for one year 
from the assignee of the debtor, ata 
rental of one thousand five hundred 
and sixty dollars per annum. Willis 
v. Eastern Trust, etc., Co., 167 U. S. 
16; 17, SCt.739,142 L. ed. 83. 

[c] Surrender of possession.—In 
an action of unlawful detainer and 
for recovery of damages, possession 
of the premises was surrendered sub- 
sequent to the taking of the appeal, 
and it was held that the controversy 
existing in the appellate court only 
embraced the demand for damages, 
and that if that was not sufficient in 
amount the appellate court had no 
jurisdiction. Puyallup. Light, etc., 
Co. v. Stevenson, 21 Wash. 604, 59 
P 504. 

72. Ariz.—Gila Valley, etc., R. Co. 
v. Gila’ County, 8 Ariz. 292, 71 P 913: 

Colo.—Denver First Nat. Bank v. 


Follett, 27 Colo. 512, 62 P 361. 
Tll.—Rohe v. Pease, 189 Ill. 207, 
59 NE 520. : f 
Kan.—Brown vy. Citizens’ Bank, 
(A,) 52. P. 907. 
Ky.—Edward Thompson Co. v. 


Feniey, 78 SW 416, 25 KyL 1577; 
Mullins v. Bullock, 19 SW 8, 14 KyL 


Va.—Vaiden v. Bell, 3 Rand. (24 
Va.) 448. 
Wash.—Graves v. Thompson, 35 


Wash. 282, 77 P 384; Goodyear Rub- 
ber Co. v. Schreiber, 29 Wash. 94, 69 
P 648. 


W. Va.—Caroway v. Cochran, 71 
W. Va. 698, 77 SE 278 (holding that, 
in detinue by the owner to recover 
possession of property, the amount 
in controversy is the value of the 
property, although defendant sets up 
as a ground of defense a claim to 
compensation as bailee and disclaims 
title). 

When finding of value necessary 


TIowa.—Ruiter v. Plate, 77 
Iowa 17, 41 NW 474. Plaintiff’s in- 
terest and damages for wrongful de- 
tention may be added. Ormsby v. 
Nolan, 69 Iowa 130, 28 NW 569. 
Ky.—Ziegler v. Heile, 64 SW_ 850, 
23 KyL 1125; Mullins v. Bullock, 19 
SW 8, 14 KyL 40 (holding that where 
third persons replevy property taken 
by a constable under an execution, 


,being one for costs only). 


) 
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by defendant.** 


But | “[§ 250] 


the satisfaction 


property so far 


and the petition avers that the prop- 
erty was worth a certain amount and 
asks judgment for the ‘return thereof 
and for damages, a judgment for the 
return of the property and costs au- 
thorizes an appeal, the judgment not 


Vt.-—Fisk v. Wallace, 51 Vt. 418. 


Va.—Vaiden v. Bell, 3 Rand. (24 
Va.) 448. 
W. Va.—Davis v. Webb, 46 W. Va. 


6, 33 SE 97. 

Contra Graves v. Thompson, 35 
Wash. 282, 77 P 384 (holding that, 
in an action to recover personal 
property, the alleged damages for 
the detention thereof cannot be add- 
ed to the value of the property for 
the purpose of determining whether 
the amount in controversy is suffi- 
cient to sustain an appeal). This 
case in effect overrules so far as it 
is to the contrary Freeburger v. 
Caldwell, 5 Wash. 769, 32 P 732. 

74. Cummins v. Holmes, 107 Ill. 
552; Goodyear Rubber Co. v. Schrei- 
ber, 29 Wash. 94, 69 P 648 (holding 
that, where the total value of the 
property sought to be recovered in 
replevin exceeded the minimum fixed 
by the constitution, the supreme 
court had jurisdiction of an appeal 
therein, although the value of sep- 
arate portions of the property ad- 
judged to intervening claimants was 
less than such minimum); Eidson v. 
Woolery, 10 Wash. 225, 38 P 1025. 

75. U. S.—Peyton v. Robertson, 9 
Wheat. 527, 6 L. ed. 151. 

Ilowa.—Mohme _ v. Livingston, 54 
Iowa 458, 6 NW 717. 

Kan.—Blank v. Powell, 68 Kan. 
556, 75 P 486; Missouri Pac. R. Co. 
v. Johnston, ete., Dry-Goods Co., 9 
Kan. A. 738, 59 P 1096. 

Ky.—Frost v. Rowan, 56 SW 427, 
21 Kyle L077. 

Miss.—Pennington v. Richie, 100 
Miss. 792, 57 S 220; Biddle vy. Paine, 
74 Miss. 494, 21 S 250. 

[a] Real amount in controversy.— 
(1) Thus, where one of the parties 
in replevin claims under an execu- 
tion of less than the jurisdictional 
amount which was levied on the 
property in controversy, and de- 
mands the return of the property or 
a judgment for the amount of said 
execution, it is held that he is not 
entitled to an appeal from an ad- 
verse judgment, because in such a 
case the amount of the execution, 
and not the value of the property, is 
the test. Davis v. Upright, 54 lowa 
752, 6 NW 266. (2) So, where the 
appeal is from a part of the judg- 
ment—as where the judgment was in 
favor of plaintiff for a portion of the 
property and in favor of defendant 
for the return of the residue or its 
value—neither party can complain of 
the part of the judgment against him 
if the value of the interest is not 
sufficient. Pierce v. Wade, 100 U. S. 
444, 25 L. ed. 735 (holding that the 
principle that where a case is taken 
up by a defendant the amount of the 
recovery against him controls applies 
to a plaintiff in replevin when defen- 
dant obtains judgment for the return 
of the property taken under the 
writ). (8) See also Stinson v. Cook, 
boca omoone, Sols.) Georeer Vv. 
Hunter, 5 Kan. A. 250; 47 P 559. 

{b] Distress. — (1) In _ distraint 
for rent the amount for which the 
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not control;7® and where defendant in replevin 
merely claims the right to hold possession of the 
goods to enforce his lien for a claim against plain- 
tiff, the amount of such claim is the amount or 
value in controversy for the purpose of an appeal 


(g) Fraudulent Conveyance or Transfer. 
In a suit to set aside an alleged fraudulent convey- 
ance or transfer, and to subject the property to 


of complainant’s debt, the debt is 


the amount involved rather than the value of the 


as the creditor is concerned,’* and 


avowry is made, and not the value of 
the goods, determines the amount in 
controversy. Peyton v. Robertson, 9 
Wheat. (U. S.) 527, 6 Li ed. 151. (2) 
Where a tenant, after distraint for 
rent, brings replevin before a justice, 
and judgment is rendered for the 
landlord that he recover the property 
or its value, sixty dollars, to an 
amount sufficient to pay thirty-three 
dollars due for rent, the amount in 
controversy is thirty-three dollars. 
Biddle v. Paine, 74 Miss. 494, 21 S 
250. (3) But where the verdict in. 
replevin by a tenant, after property 
valued at forty-seven dollars was 
distrained by the landlord under an 
attachment for seventy-five dollars 
for rent, merely found that the at- 
tachment was rightfully sued out, 
and the judgment thereon merely re- 
quired the tenant to restore the prop- 
erty replevied, or, in default thereof, 
that the landlord recover forty-seven 
dollars from the tenant and his sure- 
ties, it was held that the amount 
stated in the attachment affidavit, 
seventy-five dollars, was the juris- 
dictional amount on appeal. Pen- 
eae san v. Richie, 100 Miss. 792, 57 S 


76. Mohme v. Livingston, 54 Iowa. 
458, 6 NW 717; Blank v. Powell, 68 
Kan. “556,557, 759 RP 4865, citeGyeks 
Frost v. Rowan, 56 SW 427, 21 KyL 
1777 (holding that in an action to 
recover personal property and dam- 
ages for its detention, in which the 
property was taken under an order 
of delivery and delivered to. plain- 
tiff, the amount in controversy on 
appeal by defendant from a judgment 
for damages for the detention of the 
property is only the amount of such 
judgment, the ownership of the prop- 
erty not being involved). . And see 
cases supra note 75. 

77. Blank v. Powell, 68 Kan. 556, 
75 P 486 (holding that where, on 
replevin to recover personal property 
of the value of three hundred dol- 
lars, judgment was rendered for pos- 
session against defendant claimant, 
who alleged a right of possession to 
satisfy a lien for fifty dollars only, 
the amount in controversy for the 
purpose of appeal by such claimant 
was less than one hundred dollars, 
and the supreme court had no juris- 
diction); Missouri Pac. CORY. 
Johnston, etce., Dry-Goods Co., 9 Kan. 
A. 738, 59 P 1096 (holding ‘that; 
where a common carrier held posses- 
sion of goods to enforce its lien for 
freight, and the owner tendered a 
portion of the amount demanded and 
brought replevin to recover’ the 
goods, the amount or value in con- 
troversy was the difference between 
the amount demanded and _ the 
amount tendered, and would be so 
considered to determine the jurisdic- 
tion of the court on appeal, although 
the value of the goods was much 
EG) And see cases supra note 


78. U. S.—Chatfield v. Boyle, 105 
U.S. 281, (26) L. ed. 944 «Cas to the 
combining of several interests of 
complainant creditors on an appeal 


ment creditors, whose aggregate 
claims exceed the jurisdictional 
amount, but each several claim is 


less than that amount, successfully 
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{ 


the same may be said in regard 
appeal on 
grantor.’® 


involved.*°® 


[§ 251] 


attack a judgment confessed by their 
insolvent debtor to a codefendant, an 
appeal will not lie. Schweb v. Smith, 
106: Wiis. 188} ),1) SCtp;,221, 27, Le ed. 
See also supra § 209 et seq, and 
infra § 255. 

Ill.—Stettauer v. Boldenweck, 183 
Till. 187, 55 NE 709. 

Ky.—Myall v. Jackson, 14 KyL 
48 


La.—Courtney v. Rigmaiden, 112 
La. 804, 86 S.704. The distinction is 
between the revocatory action and 
one en déclaration dé simulation. 


The effect of the judgment in a re-| 


vocatory action is to subject the 
property to the satisfaction of the 
creditor’s claim, but beyond this the 
title of the vendee is not affected 
and is not revested in the vendor. In 
such:an action the amount of the 
debt, and not the value of the prop- 
erty, is the test. But where the con- 
tract is assailed as null and void and 
as a simulated sale, the value of the 
property controls. See Lehman v. 
Conlon, 105 La. 431, 29 S 879; Moore 
v. Ringuet, 45 La. Ann. 1115, 13.8 
670; Boggs v. Hays, 44 La.'Ann. 859, 
11 S 222; Flower v. Prejean, 42 La. 
Ann. 897, 8 S 596. But it has also 
been held that, when plaintiff’s claim 
exceeds the jurisdictional amount, 
and the value of the property, the 
sale of which is sought to be an- 
nulled as fraudulent, is less than the 
amount, the creditor in the revoca- 
tory action cannot recover any 
amount larger than the value of the 


property, and therefore this is the 
only amount at issue, and by it the 
jurisdiction is to be determined. 
State v. Blackman, 50 La. Ann. 126, 
23S 205. 

Va.—Fink v. Denny, 75 Va. 663; 
Umbarger v. Watts, 25 Gratt. (66 


Va.) 167. , 

W. Va.—Parker v. Valentine, 27 W. 
Wane tz 
Can.—Flatt v. Ferland, 21 Can. S. 
32 


C) Z 
[a] Effect of cross bill.—To a bill 
to set aside a deed as in fraud of 


creditors, filed by a creditor whose, 


debt amounted to less than the sum 
fixed by statute for an appealable 
judgment, defendant answered by 
eross bill, alleging that the deed was 
executed in order to secure to him a 
debt in excess of such limit. It was 
held that complainant stood in the 
same relation, in regard to the ap- 
peal, as if the cross bill had been an 
original bill to foreclose, or his own 
bill had been a bill to redeem; and, 
where the decree below contained a 
provision for redemption by com- 
plainant, on payment of a sum ex- 
ceeding the statutory limit beyond 
that claimed by him, his appeal 
should stand. lLobstein v. Lehn, 120 
Ill. 549, 12 NE 68. 

[b] Jurisdiction independent of 
amount in controversy see Fenton y. 


the part of the alleged fraudulent 
On the other hand, it has been held 
that where the alleged fraudulent grantee appeals 
from an adverse judgment depriving him of prop- 
erty which he claims, the value of such property 
furnishes, as to him, the true test of the amount 
But it is held that, where the decree 
merely subjects the property to the payment of a 
particular debt, the amount of such debt is the 
amount in controversy for the purpose of an appeal 
by the fraudulent grantee, since, to relieve himself 
from the decree, he has only to pay the debt.*? 

(h) Garnishment and Trustee Process. 
In a garnishment proceeding, as a rule, the amount 
involved for the purpose of appellate jurisdiction 
is the amount of the debt owing by the garnishee 
to the principal defendant, or the value of the 
property or effects seized in the garnishee’s hands 
and for which it is sought to hold the garnishee, 


to the right of | or the judgment 


the amount due 
pal defendant or 
in the hands of 


garnishee, both 


is also for more 


Morgan, 16 Wash. 30, 47 P 214 (hold- 
jing that an action by a judgment 
‘creditor to set aside a deed by the 


debtor as in fraud of the ‘latter’s 
creditors was not an action for the 
recovery of money but of an 


equitable nature, so that the juris- 
diction on appeal did not depend upon 
‘the fact that the amount remaining 
unpaid on complainant’s judgment 
was less than the minimum amount 
fixed for the jurisdiction of the ap- 
pellate court in actions for the re- 
CORY, of money). See supra § 


79. Hawkins v. Gresham, 85 Va, 
34, 6 SE 472: See also Parker v. 
Valentine, 27 W. Va. 677. 

80. Marx v. Meyer, 50 La. Ann. 
1229, 23 S 923; Niemen vy. Coudran, 
Mann. Unrep. Cas. (La.) 225; ‘Kahn 
v. Kerngood, 80 Va. 342; Parker v. 
Valentine, 27 W. Va. 677; Robinson v. 


Scott, 38 Can. S. C. 490; Steele v. 
Ramsay, 1 Terr. L. 1. 
81. Showalter v. Rupe, (Va.) 27 


SE 840; Hawkins v. Gresham, 85 Va. 
34, 6 SE 472. See also Singletary v. 
Boener-Morris Candy Co., 129 Ky. 
556, 112 SW 637; Wheby v. Moir, 102 
Va. 875, 47 SE 1005. 

[a] The aggregate amount of the 
sums decreed against the alleged 
fraudulent grantee or transferee is 
the amount in controversy for the 
purpose of an appeal by him. Single- 
tary v. Boener-Morris Candy Co., 129 
Ky. 556, 112 SW 637; Wheby v. Moir, 
102 Va. 875, 47 SE 1005. 

82. Hutmacher v. Anheuser-Busch 
Brewing Assoc., 198 Ill. 613, 64 NE 
1092 (appeal by plaintiff); Pick v. 
New York Mut. L. Ins. Co., 192 Ill. 
157, 61 NE 455 (appeal by plaintiff); 
Payne v. Chicago, etc., COs, 70 
Ill. 607,. 48 NE 1053 (appeal by 
plaintiff); Schreiner v. Emel, 26 
Wash. 555, 67 P 228 (appeal by gar- 
nishee). 

[a] Difference between amount 
claimed and amount recovered.—But 
where plaintiff recovers against the 
garnishee a judgment for less than 
the amount Claimed against him and 
appeals the amount in dispute is 
the difference between the amount 
claimed and the amount recovered. 
Holker v. Hennessey, 141 Mo. 527, 42 
SW 1090, 64 AmSR 524, 39 LRA 165. 
See supra, § 199. : 

{b] Findings of trial court as to 
amount due.—Where, on appeal by 
a garnishee from a judgment against 
him, the pleadings fail to show the 
amount claimed to be due from him 
to the principal debtor, and the evi- 
dence is not before the appellate 
court, and there is no other means of 
determining such amount from the 
vecord, the appellate court, in deter- 
mining whether the amount in con- 
troversy is sufficient to confer juris- 


diction, is controlled by the findings 
of the trial court as to the amount 


against the garnishee, and not the 


demand of plaintiff in such proceeding against the 
principal defendant ‘where that is greater.®? 
the demand of plaintiff governs where it is less than 


But 


from the garnishee to the princi- 
the value of the property or effects 
the garnishee, as plaintiff can re- 


. cover no greater sum against the garnishee.** Where 
the garnishment proceeding is one in which a judg- 
ment in solido is sought against the debtor and the 
garnishee the question of jurisdiction is held to 
depend upon the demand of the creditor.** 
where the contest is between the plaintiff and the 


But 


claiming a right of priority and 


preference on the property seized, the dispute is 
limited to that property, and the jurisdiction of the 
appellate court is tested by its value.®® 
property worth more than the jurisdictional amount 
is seized in the hands of the garnishee, whose claim 


And where 
than that amount, it is held that 
due. Schreiner v. Hmel, 26 Wash. 
555,67 P 228: 


{[c] Aggregate of claims.—(1) The 
supreme court has no jurisdiction to 


‘consider an appeal touching a gar- 
nishee’s 


liability where the sum 
claimed from him is less than one 
thousand dollars, even though the 
judgment recovered against the 
principal defendant was over that 
amount; and the fact that there were 


other garnishees summoned in the 


same action, and that the amounts 


‘claimed from them aggregated con- 


siderably more than one thousand 
dollars, is immaterial, as the pro- 
ceeding is an independent = suit 
against each garnishee, and the lia- 
bility of each is separate and dis- 
tinct. Payne v. Chicago, etc, R. Co., - 
170 Ill. 607, 48 NE 1053. (2) And 
the amounts claimed by each of the 
garnishee plaintiffs in separate pro- 
ceedings by them cannot be aggre- 
gated to give jurisdiction on appeal, 
although the proceedings were con- 
solidated to facilitate their disposi- 
tion in the trial court. Hutmacher 
v. Anheuser-Busch Brewing Assoc., 
198 Ill. 613, 64 NE 1092. See supra 
§§ 209, 210. 

83. Hutmacher vy. Anheuser-Busch 
Brewing Assoc., 198 Ill. 6138, 64 NE 
1092 (appeal by. plaintiff); Handlin 
v. Burnett, 1 McG. (La.) 244 (hold- 
ing that where the garnishee denied 
having property of the principal de- 
fendant in his possession, and there 
was judgment for him upon a tra- 
verse, and plaintiff appealed, the 
only amount in dispute for the pur- 
pose of the appeal was the amount of 
the judgment against the principal 
defendant, as plaintiff could have ob- 
tained by his proceedings no greater 
judgment against the garnishee). 
See also Pomeroy v. Rand, éte., Co., 
157 Ill. 176, 41 NE 636; Leverich v. 
Dulin, 23 La. Ann. 505. A garnish- 
ment proceeding upon a judgment 
for two hundred and twenty-five dol- 
lars, upon which one hundred dol- 
lars had been paid and credited, is: 
an action at law for the recovery of 
money involving less than two hun- 
dred dollars, and no appeal lies to 
the supreme court. Durk v. Scully, 
41 Wash. 357, 83 P 426. And where,, 
in an action against a corporation in 
a justice’s court, a garnishee appeals: 
to the superior court, the amount in 
controversy in the latter court, for 
the purpose of determining the juris- 
diction of the supreme court on ap- 
peal therefrom, is the amount of the 
judgment which the creditor recov- 
ered against the corporation in the 
justice’s court. Mayo v. Hansen, 94 
Wis. 610, 69 NW 344, 59 AmSR 919, 
36 LRA 561. 

84 lLeverich v. Dulin, 23 La. Ann. 
505 (on appeal by garnishee). 

85. Wood v. Rocchi, 32 La. Ann. 
210 (on appeal by the garnishee). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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appeal.®* 


the appellate jurisdiction attaches without regard to 
the amount of the creditor’s judgment.®® 

In trustee process it has been held that where, 
in a suit before a justice, the amount in issue be- 
tween the principal defendant and the trustee ex- 
ceeds the sum necessary for appeal, the trustee is — 
entitled to an appeal, although as between plaintiff 
and the principal defendant alone there could be no 


‘ 
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erns.?° 


[§ 253] 


In a suit to annul a judgment against garnishees | tions.°? 
the amount of that judgment will be the test of [§ 254] 
appealability.®® Person, 

[§ 252] (i) Amount Secured by Mortgage. Ina 


suit involving a mortgage the subject matter in- 
volved in a judgment or decree affecting the security 


86. Bier v. Gautier, 35 La. Ann. 
206 (where the matter in dispute was 
the existence and validity of the gar- 
nishee’s pledge, and the judgment 
recognized the pledgee’s right but or- 
dered the property turned over to 
the officer to be sold providing the 


bid was sufficient to cover the 
amount for which it had been 
pledged). , : 

87. American Express Co. v. Gray, 


G2. Vth) 421 720." AX 206) “Church © v. 
French, 54 Vt. 420 (holding that, 
where the trustee filed a plea of set- 
off against the principal defendant 
for more than the amount necessary 
for appeal, the trustee had a right to 
appeal, although the ad damnum in 
the justice’s writ and the amount of 
the judgment ordered against the 
trustee was less than such amount). 
gg. Lawrence v. Hermance, Mann. 
Unrep. Cas. (La.) 335. : 

89. Elliott v. Sackett, 108 U.S, 
132° 2° SCt 375, 27 L. ed. 678 | (hold- 
ing that under a bill seeking to re- 
form a deed by which complainant 
is made to assume payment of a 
mortgage, the amount in controversy 
is the amount of the encumbrance 
and not of the deficiency which may 
remain after foreclosure); Citizens 
Bank v. Webre, 44 La. Ann. 334,105 
728; Bussiere -v. Williams, 37 La, 
Ann. 387 (where, on a rule by a judg- 
ment creditor to obtain an erasure 
of mortgages, the amount of the 
mortgage sought to be canceled, and 
not the amount of the judgment or 
the value of the property affected 
thereby, is held to be the test of 
appellate jurisdiction); Saux’s Succe., 
2 McG. (La.) 38 (to same effect); 
Schmelz v. Rix, 95 Va. 509, 28 SE 
890 (holding, on appeal from a de- 
eree enjoining sale under a trust 
deed securing notes of sufficient jur- 
isdictional amount, but from which 
usurious discount has been deducted, 
which reduced the amount, that the 


whole amount secured was. the 
amount of the controversy). See 
also Forest Hill Bldg., etc., Assoc. 


wv. McEvoy, 66 SW 1031, 24 KyL Tas 


Wade v. Elliott, 14 Ont. L. 637, 
OntWR 277. 
[a] Costs of drawing and record- 


ing the trust deed and of executing 
the trust are, when secured by the 
deed, to be considered part of the 
amount in controversy when the deed 
is attacked. Williamson v. Payne, 
103 Va. 551, 49 SE 660. 

[b] ‘exas; foreclosure of chattel 
mortgage or liex in personalty.—(1) 
In Texas, in cases of foreclosure of 
mortgages and liens upon specific 
property, it is held that the amount 
in controversy is not that of the 
debt, but of the security_given for 
its payment. Cotulla v. Goggan, 77 
Tex. 32, 183 SW 742; Marshall v. Tay- 
Jor, 7 Tex. 235; Cox v. Wright, (Civ. 
A.) 27 SW 294. (2) But in Lawson 
vy. Lynch, 9 Tex. Civ. A. 582, 29 SW 
1128, the court was of a different 
opinion, although recognizing that it 
was bound by the rule adopted py the 
supreme court of the state. It re- 
fused, however, to extend the prin- 
ciple to other cases than those to 


tion.®? 


which the rule had already been ap- 
plied, distinguishing the cases above 
cited and other cases in this state in 
that the liens therein were created by 
contract or the act of the parties 
upon specific chattels, and holding 
that in the instant case the rule 
would not apply to the lien of a 
landlord which was given by law 
generally on the crops of the tenant, 
and which was a charge upon no 
more of such specific property than 
was necessary’ to pay the debt, but 
that in such a case the amount 
claimed determined the jurisdiction. 
This ruling was followed in Bohan- 
non v. Roensch, 13 Tex, Civ. A. 218, 
35 SW 873. (3) See also Ford v. 
Johnston, (Civ. A.) 164 SW 424 
(where neither the debt secured nor 
the value of the property was suffi- 
cient). 

[c] Property destroyed pending 
suit.—Where, pending the trial of an 
action on a note secured by mortgage 
on personal property, the property is 
destroyed and the action on the note 
is prosecuted, the jurisdiction of the 
court of civil appeals is determined 
by the amount of the note. Tufts v. 
reat ee 8 Tex. Civ. A.. 240, 28 SW 


90. McMurray v. Moran, 134 U. S. 
150, 10 SCt 427, 33 L..ed. 814; Sedg- 
wick v. Johnson, 107 Il]. 385 (where 
sureties on a bond, who had paid 
money for their principal thereon, 
and had been sued and were threat- 
ened with other suits, brought a suit 
to foreclose an indemnity mortgage 
to which a prior mortgagee was 
made a party, and the court found 
the sums due on both mortgages, and 
ordered a sale, out of the proceeds of 
which the prior mortgagee was to be 
paid a certain amount and the com- 
plainants another certain amount, 
the latter representing the amount 
which had been paid by them, and 
the balance was to be paid into court 
to abide other orders in case of fur- 
ther payments by complainants; and 
it was held that the total amount 
involved was the sum of the amounts 
thus ordered to be paid to the parties 
out of the proceeds, and, being less 
than the jurisdictional amount, no 
appeal would lie). 

[a] Application of excess.—Where 
there is a small excess over the 
mortgage debt the court of appeals 
will not have jurisdiction of an ap- 
peal involving only the question 
whether or not there was error in 
awarding such surplus to a judg- 
ment creditor of the mortgagor in- 
stead of to the latter. Mauk vy. Har- 
per, 24 SW 241, 15 KyL 490. 

{[b] Several secured by one mort- 
gage.—Where a claim on a fund in 
the registry of the admiralty of sev- 
eral creditors, secured in a body by 
one mortgage, exceeded the jurisdic- 
tional amount, it was held that an 
appeal would lie by the mortgagees 
in a body, without regard to the 
amounts of their separate claims. 
Rodd v. Heartt, 17 Wall. (U. S.) 354, 
27 L. ed. 627. 

91. Singer v. McGuire, 40 La. Ann. 
638, 4 S 578. In Royal v. Leyland, 
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is the amount secured by the mortgage;** but, where 
the controversy relates only to particular claims in 
the proceeds, the general rule already stated pre- 
vails, and the amount of the claim or claims gov- 


(19) Validity of Judgment. In a con- 
troversy involving the validity of a judgment the 
amount of the judgment determines the appellate 
jurisdiction when it depends upon pecuniary limita- 


(20) Intervention and Claim of Third 
Where an intervening creditor controverts 
plaintiff’s judgment or attachment it is held that 
plaintiff’s claim is the test of appellate jurisdic- 
But, as a rule, in a contest between an at- 


109 La. 6, 33 S 49, plaintiff sued de- 
fendant. for five thousand dollars 
damages for personal injuries and 
there was judgment on this demand 
for one thousand five hundred dol- 
lars. No appeal was taken, and in 
due time execution. issued on the 
judgment, whereupon  . defendant 
brought an action for nullity of the 
judgment, and for an injunction to 
restrain its execution, and from a 
judgment against him in this suit he 
prosecuted an ‘appeal to the supreme 
court. It was held that there was no 
jurisdiction of the appeal because the 
amount of the judgment, which was 
below the jurisdictional amount, and 
not the amount of damages originally 
claimed, was the amount in contro- 
versy. : an : 

[a] Interpreting former judgment. 
—Factors, etc., Ins. Co. v. New Har- 
bor Protection Co., 39 La. Ann. 583, 
218 40a ; : 

92. White Castle Lumber, etce., Co. 
v. Hart, 48 La. Ann. 1034, 20 S 201; 
Colt v. O’Callaghan, 2; La. - Ann. 189. 
And see Coté v. James Richardson 
Co:, 38 "Can. S\ C. 415 2% Canis TOce 
Notes 155; Kinghorn v. Larue, 
22 Can. S. C. 347; Gendron vy. McDou- 


| gall, Cassel Dig. 429. 


[a] Interpleaded party.—(1)In an 
action for eighty-four dollars for 
wages, where an interpleaded credi- 
tor of plaintiff set up a claim for. 
one hundred and forty-two dollars, 
and asked judgment for eighty-four 
dollars, which defendant had brought 
into court, and for judgment against 
plaintiff for the remaining fifty-eight 
dollars, it was held that the amount 
in controversy exceeded one hundred 
dollars, giving jurisdiction to the 
court of civil appeals on appeal. by 
the interpleaded creditor. McKneeley 
v. Armstrong, (Tex. Civ. A.) 141 SW. 
1003. (2) If it be conceded that the 
demand of a defendant against a 
person whom he has impleaded. for. 
his own convenience would give the 
appellate court jurisdiction to revise, 
a judgment on the trial between the 
original parties to a controversy not 
exceeding the amount necessary to 
give the appellate court jurisdiction, 
such demand must be so related to 
the subject matter in controversy be- 
tween the original parties as to ad- 
mit of its adjudication in their suit, 
and must be such as, if admitted or 
proven, would entitle the party as- 
serting it to a recovery against the 
party impleaded for a sum of money 
or property of sufficient amount to 
give appellate jurisdiction. Hudson 
v. Norwood, 13 Tex. Civ. A. 662, 35 
SW 1075. 

[b] Contest between attaching 
creditors.—In West Virginia on a 
writ of error to review a judgment 
of the circuit court dismissing a pe- 
tition filed before a justice of the 
peace by a subsequent against a 
prior attaching creditor, the amount 
in controversy is the amount the pe- 
titioner will lose if defendant thereto 
prevails in his attachment, which. 
may include principal and interest 
and costs in defendant’s suit against 
the common debtor. Union Bank v. 
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taching creditor and the claimant of the attached 
property or of the fund in court or in the hands 
of a garnishee, the value of the property or the 
amount of the fund fixes the appellate jurisdiction.°* 
And where the judgment awards to a claimant of 
attached property a certain part of the proceeds it 
is held that this amount is the amount in contro- 
versy.°* Where, however, there is merely a money 
judgment against the claimant or intervener and he 
appeals, the amount of the judgment is the amount 
in controversy.®*®> And where, in an action on notes 
and to foreclose a mortgage securing them, a third 
person intervenes, setting up a claim, and seeking 
to have a trust declared in the notes for the pay- 
ment thereof, the amount due on his claim is the 
amount in controversy for the purpose of an appeal 
by him.°® 

Property released to intervener on giving bond. 
The amount of a judgment against an intervener, 
to whom property seized has been released on forth- 
coming or delivery bond, is the jurisdictional amount 
on appeal.®? Where a privilege is claimed upon 
property, the value of which is shown to be in ex- 
cess of the amount necessary for jurisdiction on 
appeal, and a sequestration is made of it, and par- 
ties intervene claiming a superior privilege and 
obtain a release of the sequestration on giving a 
delivery bond, the amount in dispute as to the sure- 
ties on the bond is the amount of the bond only, 
but as to the interveners the value of the property 
controls.°® 


APPEAL AND ERROR 


[$§ 254-956 


[§ 255] (21) Cross Appeals or Cross Assign- 
ments of Error. It has been held in some of the 
cases that on appeal by a plaintiff, involving an 
amount sufficient to give jurisdiction, the court will 
have jurisdiction of an appeal by defendant from 
a part of the same judgment against him and in 
favor of plaintiff, although for less than the juris- 
dictional amount,®® and it has also been held that 
the amount really in controversy between the par- 
ties, as the case stands in the appellate court, and 
which will be concluded by the judgment to be ren- 
dered by such court in disposing of the appeals of 
both parties, furnishes the test of appellate juris- 
diction.1 In other eases, however, it is held that 
where the claim of a party to a suit is too small 
to give him the right of appeal from an adverse 
decision thereon the appellate court is without 
jurisdiction to review such decision on cross appeal 
or by eross assignment of error on an appeal by 
other parties to the suit.? 

[§ 256] D. Dependent on Nature and Scope of 
Decision—1l. In General—a. Finality of Decision; 
Interlocutory Decisions *>—(1)*In General. At com- 
mon law, as we have seen, a writ of error will le 
only to a final judgment or an award in the nature 
of a final judgment,* and the statutes generally pro- 
vide that, except as otherwise provided, appeals, 
writs of error, exceptions, ete., may be taken only 
from or to final judgments, orders, or decrees.> It 
is the general rule, therefore, that an appeal, writ 
of error, exceptions, or other proceeding for re- 


Loeb Shoe Co., 71 W. Va. 494, 76 SE 
883. 

93. Il]—Martin v. Duncan, 156 
Tll. 274,-41. NE 43. 

Ky.—Riley v. Caltron, 10 KyL 40; 


Brown v. Vancleave, 9 Kyl 150; 
Grubbs v. Franks, 7 KyL 438 (part 


of property upon which landlord 
claimed lien). 
La.—Wickham v. Nalty, 42 La. 


Ann. 423, 7.S 609; Flash v. Schwa- 


backer, 32 La. Ann. 356; Nieman v. 
Coudran, Mann. Unrep. Cas. 225; 
Marsoudet v. Clancy, Mann. Unrep. 


Cas. 

Miss.—Andrews v. Partee, 79 Miss. 
80, 29 S 788. 

Wash.—Herrin v. Pugh, 9 Wash. 
637,38 P 2138. 

And see Kuh v. Garvin, 53 Mo. A. 


[a] Where value must be found.— 
Where .a plea of intervention was 
filed in .repievin by a third person, 
and there was a general verdict for 
plaintiff, it was held, under statute 
allowing appeals only where _ the 
judgment shall amount to a fixed 
sum, that no appeal would lie by the 
intervener even if the judgment be 
treated as a dismissal of the inter- 
vention. Meyer v. Brophy, 15 Colo. 
572,.25 P1090. See supra § 195. 

{b] Plaintiff’s demand controlling 
as to him.—Where plaintiff in an at- 
tachment had a judgment against the 
debtor sustaining plaintiff’s demand, 
except as to interveners who were 
awarded a judgment against plain- 
tiff, plaintiff's debt imparts to the 
suit its character in relation to its 


appealability. Newman v. Baer, 50 
Ted ARIE. (OL. eos ON LOT OL LOn EN 
Judges, 34 La. Ann. 1046. But see 


Kuh v. Garvin, 53 Mo. A. 64. 

[ec] Funds garnished under sep- 
arate judgments.— Where, in garnish- 
ment proceedings under two judg- 
ments aggregating more than the 
jurisdictional amount, the interven- 
er’s petition is filed in one of the ac- 
tions, claiming a sum which had 
been garnished equal to both judg- 
ments, and it is agreed that such 
petition may be made applicable to 
both judgments, it is held that the 
petition becomes a single proceeding 


for the whole amount, and therefore 
the intervener is entitled to appeal. 
Hdwards v. Cosgro, 71 Iowa 296, 32 
NW 350. 

{d] Where right to appeal is fixed 
by pleadiugs.—In Georgia the right 
to appeal is fixed by the pleadings, 
and not by the amount of final judg- 
ment, and where an attachment for 
more than fifty dollars is levied on 
property worth less than fifty dol- 
lars, and a claim thereto is filed, 
and judgment for less than fifty dol- 
lars is rendered in favor of plaintiff 
in attachment, and subsequently, on 
the trial of the claim case, the prop- 
erty is found subject to the attach- 
ment, the claimant may appeal to the 
superior court. Padgett v. Ford, 117 
Ga. 508, 43 SH 1002; Turman y. Car- 
gill, 54 Ga. 663. 

94. Wolf v. Glenn, 8 KyL 425. 

95. Newton v. Johnson, 76 SW 
161, 25 KyL 653. 

96. Fillmore y. Hintz, 90 Iowa 758, 
57 NW 882 (holding also that plain- 
tiff’s denial of the trust set up by the 
intervener is not a denial of the in- 
tervener’s right to a sum which he 
alleged he had received on his claim, 
and the net amount claimed by the 
intervener will determine the appel- 
late jurisdiction). 

97. State v. Court of Appeals, 47 
La. Ann. 740, 17 S 290. 

98. Nalle v. Terril, Mann, Unrep. 
Cas. (La.) 209. 

995 U5 05. Was Mlosbyseleomuare. leita, 
10 SCt 327, 33 L. ed. 625; Walsh v. 
Mayer, 111 1.).S.:31,5 4, SCt5.260)5728 
L. ed. 338; Fite v. Briedenback, 127 
Ky. 504, 105 SW 1182, 32 KyL 400; 
Brown v. Vancleave, 9 KyL 150; 
Bradley v. Milwaukee Mechanics’ Ins. 
Co., 147 Mo. 634, 49 SW 867; Ellis v. 
Harrison, 104 Mo. 270, 16 SW 198. 
See also Shirley v.' Titus, 21 EF. Cas. 
No. 12,796, 1 Sumn. 447. 

[a] On cross appeal as to items 
disallowed.—Where, under a statute 
authorizing an appeal to the supreme 
court on behalf of the United States 
from all adverse judgments of the 
court of claims, the United States 
appeals, and the amount of the ad- 
verse judgment is more than thirteen 
thousand dollars, the claimant, who 


has also appealed, may show that 
certain items were improperly disal- 
lowed him, although they do not 
amount to the required sum. U. S. v. 
Mosby,. 133 U. S. 273, 10 SCt 327, 33 
L. ed. 625. 

1. Douglas v. Kansas City, 147 
Mo. 428, 48 SW 851 (holding that 
where there are cross appeals in the 
case, and the aggregate 
in dispute in both appeals 
exceeds the amount necessary for 
jurisdiction on appeal, the supreme 
court has jurisdiction). See also 
Schultz v. Ford, 133 Iowa 402, 109 
NW 614, 12 AnnCas 428; Brown v. 
Vancleave, 9 KyL 150. 

2. Cannon v. Edwards, 6 Kyl 734; 
Wilson v. Wilson, 93 Va. 546, 25 SE. 
596. See also Jeffersonville, ete.,’R. 
a v. Harrold, 3 Ind. A. 592, 30 NE 
_{a] . Creditors’ bill—Thus in Vir- 
ginia it is held that on a creditors’ 
bill an appellee, one of the com- 
plainant creditors, cannot assign for 
error the action of the court in re- 
jecting his claim as a charge upon 
the estate, when such claim is less 
than that required to give the appel- 
late court jurisdiction, and a rule of 
court permitting an assignment of 
error by an appellee does not so ex- 
tend the jurisdiction of the court, but 
is intended only for the benefit of 
appellees in cases which are appeal- 
able. Crockett v. Woods, 97 Va. 391, 
34 SE 96: Wilson v. Wilson, 93 Va. 
546, 25 SE 596. 

{b] As to costs.—There can be no 
reversal on cross appeal for an er- 
ror in adjudging costs where the 
amount is less than that necessary to 
authorize an appeal. Boske vy. Se- 
curity Trust, etc., Co., 56 SW 524, 22 - 
KyL 181. 

3. Decisions as to particular mat- 
ters see infra § 291 et seq. 

Decisions in particular actions or 
proceedings see infra § 382 et seq. 

Decisions of intermediate courts 
see infra § 418 et seq. 

Dependent upon rendition, form, or 
entry of judgment, order, or decree 
see infra § 440 et seq. 

4 See supra § 26. 

5. See statutory provisions. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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view will not lie from or to an interlocutory deci- 
sion unless it is expressly permitted by statute or 
In the absence of such 


constitutional provision. 


6. Statutory or constitutional pro- 
visions see infra § 257 et seq. 

7. U. S.—Rexford v. Brunswick- 
Balke-Collender Co., 228 U. S. 339, 
33 SCt+515, 57; lus.ed. 864 (appeals 
to circuit court of appeals); Louisi- 
ana Nav. Co. v. Oyster Commn., 226 
Wie See 99, 633; -SCt+ 78,157 oly. ed. 138; 
Missouri, ete., R. Co. Vv. Olathe, 223 
U.S.) 185,32 SCt- 46,.56-L. ed. 155; 
Martinez v. International Banking 
Corp., 220, U. S. 214,.31. SCt.408, 55 
L. ed. 438; Heike v. U. S., 217 U.S. 
423, 30 SCt 539, 54 L, ed. 821; Bal- 
timore, ete, R. Co. v. Interstate 
Commerce Commn., 215 U. S. 216, 30 
SCt 86, 54 L ed. 164; Chesapeake, 
etc., R. Co.. v. McCabe, 213 U. S. 
207, 29 SCt 430, 53 L. ed. 765; At- 
kins v. Moore, 212 U.S, 285, 29 SCt 
390, 53 L. ed. 515; Johnson v. Mueser, 
21295 WS, 283, 29 Sct 390; Soil. 
514; Hutchins v.. Bierce, 211 U. S. 
429, 29 SCt 122, 53 L. ed. 267; Cotton 
v. Hawaii, 211 U. S. 162, 29 SCt 85, 
53 L. ed. 131; Frasch yv. Moore, 211 
U..S...1, 29 SCt 6, 53 L. ed. 65; Des- 
lions v. La Compagnie Générale 
Transatlantique, 210 U. S. 95, 28 SCt 
664,\ 52) de ed. ; 9:73; Webster Coal, 
etc., Co. v. Cassatt, 507. U. S. 181, 28 
sct 108, 52 L. ed. 160 [rev 150 Fed. 
48]; Alexander v. U. SP 204: UiesS: 
14175026 SC. 356, 5.50) ch. ed. 686; Mac- 
farland v. Byrnes, L7CU SS: 346, 23 
SCt 107,°47 L.. ed. 162; Macfarland 
v. Brown, 187.50: -S. 239, 23 SCt 105, 
4% kre eds) 1595 Montana Min. Co. v. 
St. Louis Min., ete; (Coss186) U.S: 
24, 22 SCt 744, 46 L. ed. 1039; South- 
ern R. Co. v. Postal Tel. Cable Co., 
179.40."S. 641, 21-SCt 249;. 45 L. ed. 
355; Cincinnati St. R. Co. v. Snell, 
179 U.S. 395, 24. SCt 205, 45.1. ed. 
248; Fleitas v. Richardson, 147 U.S. 
538, 13 SCt 429, 37 L. ed. 272; Lux- 
ton vy. North River Bridge Co., 147 
Us Sa733'G. abs SCt-856, 37k. ced: 194; 
McLish v. Roff, 141 U. S. 661, 13 
SCt 118, 35 L. ed. 893; Keystone Man- 
ganese, etc., Co. v. Martin, 132 U.S: 
91, 10 sct’ 32,33) Li ed. 275; De 
Liano v. Gaines, 131. Dix S: appendix 
cecexiv, 25 L. ed. 928; Louisiana Nat. 
Bank v. Whitney, 121 U. S. 284, 7 
SCts.897%;. 30> sL.aned. 
Fischer, 102 U. 
In re Strauss, 211 Fed. Dios 427 con 
521; Nelson v. Wood, 210 Fed. 18; 
126.,CCA 3598; Dickinson v. Sunday 
Creek Co., 178 Fed. 78, 101 CCA 568; 
Stillwagon v. Baltimore, etc., Co., 
159 Fed. 97, 86 CCA 287; Norris. Safe, 
ete., Co. v. ‘Manganese Steel Safe Co., 
150 Fed. 5I7s7.80 CCA! ,5635 Library 
Bureau v. Yawman, etc., Mfg. Co., 147 
Fed. 245, 77 CCA 387; *Montana Ore 
Purchasing (Momeni a Butte, ete., Min. 
Co., 126 Fed. 168, 61 CCA 426; "West- 
ern Electric Co. v. Williams-Abbott 
Electric Co., 108 Fed. 952, 48 CCA 159; 
Southern R. Co. v. Postal Tel. -Cable 
Co., 93 Fed. 393, 35 CCA 366. [aff 179 
Ss 641, 21. SCt 249, 45 L. ed.) 355]; 
Jones v. ‘Sands, 79 Fed. OUST Zone 
233. 


Ala.—Ex p. Jonas, 64 S 960; Wynn 
v. Tallapoosa County Bank, 168 Ala. 
469, 538 S 228; Ex p. Jones, 168 Ala. 
183. 53 S 261; Ellis v. Brannon, 161 
Ala. 578, 49 S 1034; Lehman-Durr 
Co. v. Folmar, 154 ‘Ala. 480, 45 S 
289; Brady v. Brady, 144 Ala. 414, 
39 8 237; Tatum v. Yahn, 130 Ala. 
575, 29 S 201; Bickley v. Bickley, 129 
Ala. 403, 29 gs 854; McKleroy vy. Gads- 
den Land, etc., Co., 126 Ala. 184, 28 
S 660; Richardson v. Peagler, 111 ‘Ala. 
478, 20 S 434; Adams v. Sayre, 76 
Ala. 509; Collins v. Louisville, etc., 
5 Co. 70 Ala. 533; Kendall v. Las- 
siter, 68 Ala. 181; ‘Waters v. Coker, 
39 Ala. 730; Watt v. Watt, 37 Ala. 
543; Hamilton v. Gwynn, 24 Ala. 
515; Shadden v. Sterling, 23 Ala. 518; 
Wilkinson v. Murphy, 20 Ala. 104; 
Saltmarsh v. Bird, 19 Ala. 665; Stew- 
art v. Price, 16 Ala. 40; Savage v. 
Benham, 11 “Ala. 49; Powell v. Pow- 
ell, 7 Ala. 582: Wyatt v. Judge, 7 
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ed. * 


APPEAL AND ERROR 


must have been 


Port. 37; Harris v. Kreps, Minor 
184; McLaren v. Allen, Minor 117; 
Halfling v. Williamson, (A.) 57 S 79. 


Ariz.—Gonzales v. Duey, 15 Ariz. 
331, 138 P 1043; London | Glasgow 
Dev. Co. v. Powers, 12 Ariz. 162, 100 


P 454; Spicer v. Simms, 6 Ariz. 347, 
57 P 610. 

Ark.—McPherson vy. Consolidated 
Casualty Co., 105 Ark. 324, 151 SW 
283; Batesville v. Ball, 100 "Ark. 496, 
140 SW 712, AnnCasi1913C 1317; Sisk 
v. Bluff City Bank, 129 SW 530; Sen- 
nett v. Walker, 92 Ark. 607, 123 SW 
769; Blum v. Pulaski County, 92 Ark. 
101, 122 SW 109; Williamson  v. 
Rutherford, 91 Ark. 79, 120 SW 402; 
Ayers yv. Anderson-Tully Co., 89 Ark. 
160, 116 SW 199; Moody v. Jonesboro, 
etc., R. Co., 83 Ark. 371, 103 SW 1134; 
Hargus v. Hayes, 83 Ark. 186, 103 
SW 163; Palmer v. McChesney, 26 
Ark. 452; Crabtree v. Crabtree, 5 Ark. 
638; Johnson v. Clark, 4 Ark. 235. 

Cal.—Fraser v. Sheldon, 164 Cal. 
165, 128 P 33; Title Ins., ete., Co. v. 
California Dev. Cox, 1592Cal: 484, 114 
P 838; Wood, ete., Co. v. Missouri 
Pac. R. Co., 152 Cal. 344, 92 P 868; 
Grey v. Brennan, 147 Cal. 355, 81 
P 1014; Free Gold Min. Co. v. Spiers, 
135 Cal. 130, 67 P 61; Ashley v. Olm- 
stead, 54 Cal. 616; Williams v. Con- 
roy, 52 Cal. 414; Blum v. Brown- 
stone, 50 Cal. 293; Gates v. Salmon, 
28 Cal. 320; Brooks v. Calderwood, 
19 Cal. 124; Peo. v. Thurston, 5 Cal. 
517; Hadsall v. Case, 15 Cal. A. 541, 
LLE5 oP) 330; 

Colo.—Denver v. Brown, 47 Colo. 
513, 108 P 971; Burlington, ete, R. 
Co. v. Colorado Eastern R. Co., 45 
Colo. 222, 100 P 607; Washington 
County v. Murray, 45 Colo. 115,000 
P 588; Ft. Collins Dev. R. Co. v. 
Hoyt, 35 Colo. 480, 84 P 69; Daniels 
v. Miller, 8 Colo. 542, 9 P 18; Dan- 
jels ‘v. Denver, 2 Colo. 595; Good v. 
Martin, 2 Colo. 292; Doane v. Glenn, 
1 Colo. 417; Faber v. Bailey, 22 Colo. 
A. 617, 135 P 975; Tolles v. Spencer, 
L8zColo,. A, 294, %71.P 397; Tolles v. 
Spencer, 18» Colo; A. 296, 71'°P 398; 
Brockway v. W. & T. Smith Co., 17 


Colo, Ay .96,1,66' P 1073; Green v. 
Hughes, 9 Colo. A. 61, 47 P 401; 
Clemes v. Fox, 6 Colo. A. 377, 40 
P 843. 

Conn.—Brown vy. Cray, 88 Conn. 
141, 89 A 1123; Norton’s App., 84 


Conn. 24, 78 A 587; Martin v. Sher- 
wood, 74 Conn. 202, 50 A 564; Morse 
v. Rankin, 51 Conn. 326; Wallace v. 
Middlebrook, 28 Conn. 464; Finch v. 
Ives, 24 Conn. 387; Treadway v. Coe, 
21 Conn. 283; Gleason v. Chester, 1 
Day 27; Dunham y. Braiman, 1 Root 
551; Ray v. Fitch, 1 Root 290; Car- 
penter v. Childs, 1 Root 181. 

D. C.—Hutchins v. Hutchins, 40 
App. 180; Rudolph v. Sensener, 39 
App. 385; Craighead v. Alexander, 38 
App. 229, AnnCas1913C 847; Metzger 
v. Kelly, 34 App. 548; 
v. Reeves, 34 App. 9; Union Distilling 
Co. v. Schneider, 29 Ann. 1; U. S. v. 
Barnard, 24 App. 8; Niles v. U. S. 
Trust Co., 22 App. 225; Chappell -v. 
O’Brien, 22 App. 190; Dugan v. North- 
eutt, 7 App. 351. 

Fla.—Banks v. Guinyard, 63 Fla. 
334, 58 S 229;.Strouse v. Hall; 62 
Fla. 394, 56 S 946; Graves v. Harris, 
61 Fla. 254, 54 S 390; Goldring v. 
Reid, 60 Fla. 78, 53 S 503; Pensacola 
Bank, etc., Co. v. St. Petersburg Nat. 
Bank, 58 Fla. 340, 50 S 414; Louis- 
ville, ete., R. Co. v. Berry, 58 Fla. 
299, 50 S 414; Jones v. Tyley, 58 Fla. 
290, 51 S 283; Blanton v. West Coast 
R. Co., 58 Fla. 169, 50 S 945; Carter 
v. Warnock, 57 Fla. 49, 49 S 186; 
Heinberg v. Thompson, 46 Fla. 242, 
35 S 335; Marsh v. Bennett, 46 Fla. 
241, 35 S 336; Morrison v. McCaskill, 
46 Fla. 233, 35 S 877; Ropes v. Lan- 
sing, 46 Fla. 231, 35 S 863; Tunno v. 
International R., etc., Co. 34 Fla. 
300, 16 S 180; Johnson v. Polk Coun- 
ty, 24 Fla. 28, 3 S 414; Gates v. Hay- 
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provision,® in order that there may be a review 
by either mode, a final judgment, order, or decree 


rendered in the cause.’ Interlocu- 


| ner, 22 Fla. 325; Sedgwick v. Daw- 
kins, 17 Fla. 556; Coons v. Harllee, 
17 Fla. 484; St. Augustine v. Usina, 
16 Fla. 829; Myerson v.- Home Ins. 
Co., 15 Fla. 574; Dorman v. Ritz- 
waller, 14 Fla. 44; Harrison v. Thurs- 
ton, 11 Fla. 307; Lyman v. Alexan- 
der, 9 Fla. 489; Staples v. Hartridge, 
8 Fla. 426; McKinnon y. McCollum, 
6 Fla: 376; Branch vy. Branch, 5 Fla. 
447; Bellamy v. Bellamy, 4 Fla. 242. 
Ga.—Rozinsky v. Seawright, 82 SH 
661; Lamar vy. Taylor, 141 Ga. 227, 
80 SE 1085; Clark v. Dallas Land 
Co., 141 Ga. 110, 80 SE 556; Walker 
v. Norris, 134 Ga. 518, 68 SE 70; Duke 
v. Hill, 132 Ga. 173, 63 SE 823; Bald- 
win v. Lowe, 129 Ga. 711,59 SE eters 
Simmons _v. Scarborough, 129 Ga. 
125, 58 SE 1037; Hendricks v. Reid, 
125 Ga. 775, 54 SE 747; Montgomery 
v. Reynolds, 124 Ga. 1053, 53 SEH 
512; Mineral Bluff Bd. of Education 
v. Mineral Bluff, 123 Ga. 669, 51 SH 
577; Du Vall v. Brogden, 123 Ga. 411, 
51 SE 404; Mathews v. Rountree, 123 
"Ga. 327, 51 SE 423; Newberry v. Ten- 
ant, 121 Ga. 561, 49 SE 621; Vaughn 
Vv. Milner, 121 Ga. 436, 49 SE 287; 
Johnson v. Battle, 120 Ga. 649, 48 
Ray v. Anderson, ti aGa. 
136, 43° SE 408; Stromberg-Carlson 
Tel: Mfg. Go: wv. Bisbee, 115 Ga. 346, 
41 SE 5738; Hollis v. Nelms, 115 Ga. 
5, 41° SH 263: Berryman v. Haden, 
112 Ga. 752, 38 SE 53; United Glass 
COosnNe McConnell, 110 Ga: 616, 36 SH 
58; Smith v. Willis, 107. Ga. "792, 33 
SE 667; Jones v. Daniel, 106 Ga. 850, 
33 SE 41; McConnell v. West, 105 Ga. 
468, 30 SE 654; Windsor v. Bryan, 
102’ Ga. 853, 29 SH 5953 Younes ow. 
Jones, 89 Ga. 390,15 SE "488; Marks 
v. Hertz, 65 Ga. LL9); Sheibley v. 
Georgia ‘Southern R. Co., 65 Ga. 107; 
Smith v. Cook, 56 Ga. 661; Wheeler 
v. Walker, 55 Ga. 256; Camfield_ v. 
Shaw, 40 Ga. 492; Nacoochee Hy- 
draulic Min. Co. v. Davis, 40 Ga. 309; 
Johns v. Fuller, 13 Ga. 506; Jones v. 
Dougherty, 11 Ga. 305; Allen v. Sa- 
vannah, 9 Ga. 286; Donalson y. Nor- 
man, 14 Ga. A. 146, 80 SE 678; Hall 
Ve Roehr, 13.Ga. A. 472, 79 SE 3795 
Neal-Blun Co. v. Zeigler, At: GangeAe 
273, 75 SE 142; .Case Threshing 
Mach. Co. v. Hodges, 9 Ga. 2A. 7225 
72 SH 189; Jones v. Poole, 5 Ga. A. 
113562 SE 711; Anderson v. Hall, 3 
Ga. A. 555, 60 SE 294; Carreker v. 
Thornton, 1sGa, ian 508, 57 SE .988; 
Ox Breeches Mfg. Co. v. Bird, 1 Ga. 
A. 40, 57 SEH 975... Under Civ. Code 
(1895) § 5526, regulating appeals, no 
case can be brought to the supreme 
court by a bill of exceptions on a 
writ of error so long as it is pend- 
ing in the trial court, unless the de- 
cision complained of would have been 
a final disposition of the cause had 
it been rendered according to the 
contentions of the excepting party, 
except in case of the grant or the 
refusal of an injunction or the ap- 
pointment or_the refusal to appoint 
a receiver. Baldwin v. Lowe, supra. 
A direct bill of exceptions to a rul- 
ing made pendente lite, which does 
not assign error on any final judg- 
ment, even though stch judgment 
was rendered, must be dismissed. 
Kibben v. Coastwise Dredging Co., 
120 Ga. 899, 48 SE 330; and other 
Georgia cases supra this’ note. 
Hawaii.—Rodrigues v. Correia, 20 
Hawaii 563; Kaehu v. Namealoha, 20 
Hawaii 516; Atcherley v. Jarrett, 19 
Hawaii 511: Farley v. Makee Sugar 
CoO:,718 Hawaii 267; Humbure v. Na- 
mura, 13 Hawaii "702; Barthrop v. 
Kona Coffee Co., 10 Hawaii 398. 
Ida.—Dahlstrom y. Featherstone, 
18; Tda. (179) pidll0r se +243 ae Smilth acy. 
Clyne, 15 Ida. 254, 97 P "40; adams 
v. McPherson, 3 Ida. LAT; 27 P 5bTT: 
Durant v. Comegys, 3 Ida. 67, 26 P 
755, 35 AmSR 267. 
Til.—Smith Vv. Dellitt,. 244 Ill. 75, 
91 NE 94; Sub-Dist. No. v. Mc- 
Nulta, 242 Ill. 461, 90 NE 223; Nora- 
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haus v. Vandalia R. Co., 242 Ill. 166, 
89 NE 974; Dean vy. Dean, 239 Ill. 
424, 8&8 NE 149; Rosenthal v. 
Education, 239 Ill. 29, ; 
Foote v. Yarlott, 238 Ill. 54, 87 NE 
62; Chicago Terminal Transfer R. 
Co. v. Preucil, 236 Ill. 491, 86 NE 
117; Keeley Co. v. Hargreaves, 236 
Ill. 316, 86 NE 132; Peo. v. Dis- 
trict No. 24, Bd. of Education, 
236 Ill. 154, 86 NHB 206; Klein 
v. Independent Brewing Assoc., 231 
Ill. 594, 83 NE 434; Jones v. Young, 
228 Ill. 374, 81 NE 1042; Barnes v. 
Henshaw, 226 Ill. 605, 80 NE 1076; 
Iroquois, ete., Drainage Dist. No. 1 
v. Harroun, 222 Ill. 489, 78 NE 780; 
Aultman v. Jackson, 221 Ill. 249, 77 
NE 454; Jenkins, etc., Co. v. Wells, 
220 Til. 452, 77 NE 236 [aff 123 Ill. 
A. 280]; Gray v. Ames, 220 Ill. 251, 
77 NE 219, 5 AnnCas 174; Chicago 
Portrait Co. v. Chicago Crayon Co., 
217 Ill. 200, 75 NE 473; Lacey Levee, 
etc., Dist. v. Langellier, 215 Ill. 271, 
74 NE 148; Roby v. South Park 
Comrs., 215 Ill. 200, 202, 204, 74 NE 
125 [eit Cyc]; Livingston County 
Bldg., ete., Assoc. v. Keach, 213 Ill. 
59, 72 NE 769; Cahill v. Welch, 208 
Ill. 57, 69 NE 877; Callahan v. Ball, 
197 Ill. 318, 64 NE 295; Illinois 
Trust, etc., Bank v. Howard, 185 Il. 
332, 57 NE 39; McCollister v. Greene 
County Nat. Bank, 171 Ill. 608, 49 
NE 734; Bucklen v. Chicago, 166 Ill. 
451, 46 NE 1073; Gade v. Forest Glen 
Brick, ete., Co., 158 Ill. 39, 42 NE 65; 
Sholty v. Sholty, 140 Ill. 81, 29 NE 
1041; Farson v. Gorham, 117 Ill. 137, 
7 NE 104; Frederick v. Connecticut 
River Sav. Bank, 106 Ill. 147; Young 
v. Matthiesen, ete., Zine Co., 105 Ill. 
26; Hunter v. Hunter, 100 Ill. 519; 
Ex p. Thompson, 93 Ill. 89; Spring- 
field v. Edwards, 84 Ill. 626; Harsha 
v. McHenry, 82 Ill. 278; Racine, etc., 
R. Co. v. Farmers’ Loan, etc., Co., 70 
Til. 249; Phelps v. Fickes, 63 Ill. 201; 
Walker v. Oliver, 63 Tll. 199; Hayes v. 
‘Caldwell, 10 Tll. 33; Hedges v. Madi- 
son County, 6 Ill. 306; Hogue v. 
Hogue, 181 Ill. A. 705; Lynch v. Spare 
Motor Wheel, 178 Ill. A. 510; Finkel- 
stein v. Lyon, 159 Ill. A. 13 [aff 250 
Ill. 27, 95 NE 37]; Lewman v. Alex- 
ander, 152 Til. A. 133; McKinney v. 
De Witt County; 152 Ill. A. 124; 
Peo. v. Saxer, 147 Ill. A: 314; Chicago 
‘Title, etce., .Co.. v. ‘Thomson, 139 Ill. 
A. 158; De Grasse v. H. W. Gossard 
Co., 138 Ill: A. 375; Maxwell v. Shoe- 
smith, 135 Ill. A. 114; Acorn Brass 
Mfg. Co. v. Gilmore, 134 Ill. A. 614; 
Foote v. Yarlott, 131 Til. A. 530; Dal- 
ton v. Zimmer, 131 Ill. A. 490; Pe- 
terson v. Guttormsen, 125 Ill. A. 28; 
Dyers’, ete., Union No. 10,168 v. 
Schuettauff, 113 Til. A. 493: Van 
Sellar v. James, 113 Ill. A. 206; Stew- 
ard v. Parsons, 112 Ill. A. 611; Thom- 
son v. Barker, 108 Ill. A. 437 [aff 
208 Tll. 229, 70 NE 318]; Lewis v. 
New Music Hall Co., 100 Ill. A. 415; 
Brodhead v. Minges, 99 Ill. A. 435 
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burg, ete, R. Co. v. Gamble, 204 Pa. 
198, 53 A 759; Moore’s App., 203 Pa. 
376, 53 A 241; Dailey v. Tselin, 200 
Pa. 200;) 49 A 893; Richardson v. 
Richardson, 193 © Pa. +279, (44 A 445; 
Platt v. Belsena Coal Min. Co., 192 
Pa. 215, 48 A 207; Lauer v. Lauer 
180 Pa. 593, 37 A 87; 
Carter v. Caldwell, 147 Pa 370, 23 
A 575; Feagley v. Norbeck, 127 Pa. 
238, LTA 900; Mackaness vy. Long, 85 
Pag L583 People’s F. Ins. Co. v. Harts- 
horne, ’84 Pa. 453; Reed’s App., 71 
Pa. a3 8s Chadwick v. Ober; #70) | }Paz 
264; Mitchell’s App., ; 
re Horner, eter iR. Co., 
Hawk v. Jones, "94 Pa. 127; Eckfeldt’s 
App., 13 Pa. 171; In re Wooley, 6 Pa. 
351; Hrie Bank v. Brawley, 8 Watts 
530: Logan yv. Jennings, 4 Rawle 355; 
Com. v. Philadelphia County Judges 
Common Pleas, 3 Binn. 273; Miles v. 
Rempublicam, 4 Yeates 319; Dieter 
v. Citizens Nat. Bank, 56 Pa. Super. 
389; Singer v. Pintzuk, 53 Pa. Super, 
43; Wallace Est., 48 Pa. Super. 226; 
Wruble v. Day, 34 Pa. Super. 100; 
Com. v. Magee, 33 Pa. Super. 257: 
Cherry Tp. v. Sullivan County, 30 
Pa. Super. 502; Miller vy. Cambria 
County, 25 Pa. Super. 591; Walker’s 
Est., 25 Pa. Super. 256; Huntingdon 
County v. Mason, 21 Pa. Super. 148; 
Shamokin, ete. Light, ete, Co. v. 
John, 18 Pa. Super. 498; Powell v. 
Gayley, 9 Pa. Super. 405; Drum v. 
Uplinger, 9 Pa. Super. 404° Ranck vy. 
Whitaker, 4 WklyNC 69. 

Philippine.—Insular Government v. 
Nueva Segovia Roman Catholic 
Bishop, 17 Philippine 487; Monte- 
mayor vy. Cunanan, 14 Philippine 454; 
Segovia v. Albay Provincial Bd., 
Philippine 331. 
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from or to the final judgment or decree that is ren- :| dered in the cause,* and after final judgment no sep- 


Porto Rico.—Balasquide v. Rossy, 
18 Porto Rico 33. 

R. I.—EHstes v. East Providence 
Probate Ct., 88 A 977; Remington v. 
Barney, 35 R. I. 267, "86 A 891; An- 
gevine v. O'Mara, 35° R. I. 253, "86 aa 


558; Hammond v. Hammond, 85 
937; Sanitary Oyster Carrier, es 
Co. v. Wm. M. Merwin, etc., Co., 34 


R. I. 381, 838 A 753; Fox v. Artesian 
Well, ete., Co., 79 A 681; Eastman v. 
Dunn, 75 A 697; Sherwood v. New 
York, ete., R. Co., 69 A 312; Ainley 
Vv. Ainley, oma 33, 68 A 947; Mc- 
Donald vy. Providence Tel. Co., 27 
EV. THA6 95565 TA T2166, 

Ss. C.—Wray v. Atlantic Coast Line 
R. Co., 98 S. C. 278, 82 SEH 412; Maker 
Vv. Floyd, OTS. 381, 81 SE 656; 
Jones v. Williams, 89 S. C. 574, 72 
SE 546; Messervy v. Messervy, 79 
S. C. 58, 60 SE 692; Pickett v. Fi- 


teen ete., Co., 52S. C. 584, 30 SH 
S. D.—Ross v. Wait, 2 S. D. 638, 
51 NW 866. 


Tenn.—Hmployers’ Indemn. Co. v. 
Willard, 125 Tenn. 288, 151 SW 1029; 
Payne v. Satterfield, 114 Tenn. 58, 
84 SW 800; Belcher v. Steele, 97 
Tenn. 406, 37 SW 135; Gibson v. 
Widener, 85 Tenn. 16, 1 SW 497; 
Burton v. Woods, 16 Lea 260; Jami- 
son v. Lillard, 12 Lea 690; Cawthon 
v. Searcy, 12 Lea .649; Barton v. 
Turley, 11 Lea 600; Hunter v. Gar- 
denhire, 10 Lea 87; Terrell v. Inger- 
soll, 10 Lea 77; In re Johnson, 9 Lea 
625; Barksdale v. Butler, 6 Lea 450; 
Hume v. Knoxville Commercial Bank, 
1 Lea 220; Humphreys County v. 
Houston County, 4 Baxt. 591; Whit- 
field v. Greer, 3 Baxt. 78; Porter v. 
Burton, 10 Heisk. 584; Meadows v. 
State, 7 Coldw. 416; Evans v. Shields, 


3 Head 70; Berryhill v. McKee, 3 
Yerg. 157. 
Tex.—Ft. Worth Impr. Dist. No. 


1 v. Ft. Worth, 158 SW 164; McCord 
v. Nabours, 97 Tex. 271, 78 SW 223; 
Sanger v. Henderson, 85 Tex. 404, 
20 SW 915; Mignon vy. Brinson, 74 
Tex. 18, 11 SW 903; Paris v. Mason, 
37 Tex. 447; Kennedy v. Morrison, 
31 Tex. 207; Martin v. Crow, 28 Tex. 
613; State v. Pierce, 26 Tex. 114; 
State v. Paschal, 22 Tex. 584; Al- 
bright v. Mallory, 19 Tex. 106; Stew- 
art v. Jones, 9 Tex. 469; Gross v. 
McClaran, 8 Tex. 341; ‘Fowler v. 
Morrill, 8 Tex. 153; Hancock v. Metz, 
7 Tex. 177; Hanks v. Thompson, 5 
Tex. 6; Byers v. Janes, 2 Tex. 529; 
Ewing v. Kinnard, 2 Tex. 163; Wep- 
pler v. McMillan, Dall. 502; Republic 
v. Laughlin, Dall. 412; Kruegel v. 
Williams, (Civ. A.) 158 SW 1052 
(order denying motion for appoint- 


ment of a clerk pro tem); Meyers 
v. Riley, (Civ. A.) 150 SW 479; 
Northern Texas Tract. Co. v. Mc- 


Murray, (Civ. A.) 140 SW 478 [reh 
den (Civ. A.) 142 SW 60]; Partridge 
Vv. Wooton, (Civ. A.) 137 SW 412; 
Cook v. Baldwin, (Civ. A.) 136 SW 
1154; Naylor v. Naylor, (Civ. A.) 128 
SW 475; McKnight v. McKnight, 
(Civ. A.) 124 SW 734; Florence v. 
Choice, (Civ. A.) 124 SW 436; Sim- 
mers v. Anderson, (Civ. A.) 122 SW 
910; Walstein v. Nicholson, 47 Tex. 
Civ.. A. 358. 105 SW 207; Patton v. 
Bender, (Civ. A.) 103 SW_ 690; 
Michael v. Michael, (Civ. A.) $1 SW 
239; Jeter v. Gourhenour, 37 Tex. 
Civ. A. 643, 84 SW 1091; Boren v. 
Jack, (Civ. A.) 73 SW 1061; Gregory 
v. Thompson’s Sav. Bank, 31 Tex. 
Civ. A. 497, 71 SW 988; Therriault v. 
Compere, (Civ: ~“A:) .°4 SW 750; 
Stephenson y. Tennant, 1 Tex. A. Civ. 
Cas. § 543; Lay v. Bellinger, 1 Tex. 
Ay Cive.€as7'§! 23% 
Utah.—Everett v. Jones, 32 Utah 
489, 91 P 360; In re Williamson, 26 
Utah 50, 72 P 2; Bacon v. Thornton, 
16 Utah 138, 51 P 153; Hastman vy. 
Gurrey, 14 Utah 169, 46 P 828; North 
Point Cons. Irr. Co. v. Utah, etc., 
Canal Co., 14 Utah 155, 46 P 824; 
Lowell v. Parkinson, 2 Utah 370. 
Vt.—Vermont Sav. Bank v. Bailey, 
87 Vt. 220, 88 A 561; McArthur v. 


Blondin, 86 Vt. 62, 83 A 468; Wilcox 
We Wilcox, 63 vt. 1375-822, Aipazer 
Be v. Brown, 59 Vt. 600, 10 A 


Va.—Stull v. Harvey, 112 Va. 816, 
72 SE 701; Smiley v. Provident Life, 
etes. Coy 106 Va. 787; 56 SE. 728; 
Beatty Vv. Beatty, 105 Va. 213, 53 SE 
2; Valley Turnp. Co. -v. Moore, 100 
Va. 702, 42 SE 675; Gillespie v. Cole- 
man, 98 Va. 276, 36 SE 377; Tucker 
Vv. Sandridge, 82 Va. 532; Gibson v. 
Randolph, 2 Munf. (16 Va.) 310; 
Allen y. Belches, 2 Hen. & M. (12 Va.) 
595; Young v. Skipwith, 2 Wash. (2 
va) 300; Pleasants v. Lorton, 2 Patt. 


8. 

Wash.—State v. Washington Pub. 
Service Commn., 142 P 431; Virtue v. 
Stanley, 79 Wash. 87, 139 P 764; 
Borell v. Carson, 72 Wash. a Lifes 129 
P 908; In re Sroufe, 65 Wash. 258, 
1M Wes 12 "18; Hays v. O’Brien, 56 Wash. 
67, 698, 105 P 162; Tacoma v. Nis- 
qually ‘Power Co., 54 Wash. 292, 103 
P 49; State v. Kings County Super. 
Ct; 48 Wash. 671, 94-2 472; In re 
Sullivan, 40 Wash. 202, 82 4B 297, 
111 AmSR 895; State v. Spokane 
County Super. Ct., 38 Wash. 23, 80 
P 195; State v. Fleming, 37 Wash. 
531, 79 P 1115; Bennett v. Thorne, 
36 Wash. 253, 78 P 936, 68 LRA 113; 
Nash v. Wakefield, 30 Wash. 556, 71 
P)) 353") Prussian Nat:q:ins!) Co. v. 
Northwest F., etc., Ins. Co., 19 Wash. 
261, 563 \P 158; Olsen v. Newton, 3 
Wash. 429, 30 Pp 450; Suffern v. Chis- 
holm, 1 Wash. T. 487; Hancock v. 
Stewart, 1 Wash. T. 323. 

W. Va.—Foland v. Brownfield, 80 
SE 359; Benedum v. First Citizens’ 
Eank, 72 W. Va. 124, 78 SE 656; 
Clark v. Hazlett, 72 W. Va. 21, WW 
SH 327; Kerfoot _v. Dandridge, 69 
W. Va. 337, 71 SE 396; Myers v. 
Carnahan, 69 W. Va. 136, 71 SE 15; 
Barker v. Stephenson, 67 W. Va. 490, 
68 SE 113; Ritchie County Bank v. 
Bee, 60 W. Va. 386, 55 SE 380; Bos- 
worth v. Wilson, 57 W. Va. 80, 49 


SE 942; Hill v. Cronin, 56 W. Va. 
174, 49 SE 132; +Wheeling, etc, R, 
Co. v. Atkinson, 53' W. Va. 539, 44 


SE 773; Damron v. Ferguson, 32 Ww. 
Va. 33, 9 SE 39; Laidley v. Kline, 


21 W. Va. 21. 

Wis.—Neacy v. Berger, 148 Wis. 
91, 133 NW 580; Wilt v. Neenah 
Cold Storage Co., 130 Wis. 398, 110 
NW 177; Phipps v. Wisconsin Cent. 
R. Co., 130 Wis. 279, 110 NW 207; 
Land, ete., Co. v. South Milwaukee, 
12% Wisy 284, 106A NWiv8505..03: Th. 
Gates Land Co. v. Olds, 112 Wis. 
268, 87 NW 1088; Johns v. North- 
western Mut. Relief Assoc., 94 Wis. 
431, 69 NW 160; Crocker v. State, 60 
Wis. 553, 19 NW 435; State v. Pierce, 
36 Wis. 646; Eaton v. Gillett, 16 Wis. 
546; Paine .v. Chase, 14 Wis. 653; 
Remington v. Cummings, 5 Wis. 138; 
Wheeler v. Scott, 3 Wis. 362; Dean 
v. Williams, 2 Pinn. 91, 1 Chandl. 22; 
Merrill v. Rollin, 1 Pinn. 411; Hill 
v. Bloomer, 1 Pinn. 283. 

Wyo.—Owen v. Saratoga, ete. R. 
Co., 19 Wyo. 409, 118 P 652; Greena- 
valt v. Natrona Impr. Co., 15 Wyo. 
226, 92 P 1008; Turner vy. Hamilton, 
10 Wyo. 177, 67 P 1117. 

Can.—Stephenson vy. Gold Medal 
Furniture Mfg. Co., 48 Can. S. C. 
497; Généreux v. Bruneau, 47 Can. 
S. C. 400; Rhéaume v. Stuart, 47 
Can. S. C. 394; Hesseltine v. Nelles, 
47 Can. S. C. 230; Dunn v. Haton, 47 
Cans iS< C205; \Crownrissins.) Coury: 
fkinner, 44 Can. S. C. 616; Clarke v. 
Goodall, 44 Can. S. C. 284; Wenger 
v. Lamont, 41 Can. S. C. 603; Blaine 
v. Jamieson, 41 Can. S. C. 25; Union 
Pank of Halifax v. Dickie, 41 Can. 
S. C. 13; Halifax Election Cases, 39 
Can. S. C. 401 (order fixing date for 
trial of election petition not appeal- 
able); Willson vy. Shawinigan Car- 
bide: Co °3TCan. 0S... G...535," 588, frcit 
Cyc]; Kirkpatrick v. Birks, 37 Can. 
S. C. 512; Desaulniers v. Payette, 33 
Can. S: C. 340; In re Toronto, etc., 
RACo:, 80 CansiS:C. 3375520 CanLT 
OccNotes 269; Hamel vy. Hamel, 26 


Canis © iis Canaan Pac, Co: 
v. Cobban Mfg. 22 Can.,SiC3 
132; Baptist v. Baptist, 21°, Can.2'S> 
(Or 425; McDougall v. Cameron, 21 
CanyS. Cp 39: McGugan Vv. McGugan, 
21 Can. S. C. 267; In re Cahan, 21 
Can. S. C. 100; Morris v. London, etc., 
Loan, etc., Co., 196 Canias. 7G: 434: 
Martin vy. Moore, 18 Can. S. C. 634: 
North America Acc. Ins. Co. v. Me- 
Lachlan, 18 Can. S.C. 627; Molson 
v. Barnard, 18 Can.|/S. C. 622; Bar- 
rington v. ’Scottish Union, ete., Ins. 
Cou) A3Veans Ss Casoros Ontario, etc., 

Co. v. Marcheterre, 17 Can. S. C. 
141; Virtue v. Hayes, 16 CanaEs: x 
721° mem; Mackinnon vy. Keroack, 15 
Can. S. C111 (judgment held final); 
Shaw v.:St. Louis, 8 Can. S. C. 3885. 
Compare Danjou v. Marquis, 3 Can. 
SC: 2els 

N. B.—Joiens v. Lockhart, 40 N. B. 
455; Ex p. McCulley, 20 N. B. 87 

Ont.—Gibson vy. Hawes, 24 Ont. L. 
543; Leonard vy. Burrows, 1 Onteels 
Z1165 3 OntWR 186; Toggart v. Ben- 
nett, 6 Ont. L. 74, 2 OntWR. 513 
[aff 2 OntWR 419]; Arnold v. Van 
Tuyl, 30 Ont. 663; O’Donnell v. Gui- 
nane, 28 Ont. 389; Taggart v. Ben- 
nett, 2 OntWR 184. 

Que. —Bohl v. Caron, 41 Que. Super. 
236, 4 DomLR 772; Bédard v. Delori- 
mier Municipalité, 17 Que. Super. 
141; Wampole v. Lyons, 7 Que. Pr. 
339; Desaulniers v. Payette, 5 Que. 
Pr: "364; Dupuis v. Dupuis, 5 Que. Pr. 
59: Migneron v. Yon, 4 Que. Pr. 179. 


Sask.—Newkirk:’ v. Stees, 3 Sask. 
L. 208, 14 WestLR 707. 
[a] Treating unauthorized ap- 


peal as motion for new trial on ex- 
ceptions.—It has been held in New 
York that, although, under Code 
Civ. Proc. § 1340, an appeal may only 
be taken from a final judgment of 
the county court, yet, where an ap- 
peal is prosecuted from an _ inter- 
locutory judgment of that court, it 
may be considered on the merits, 
the parties, in order to obviate the 
difficulty, having by written stipu- 
lation consented that the appeal 
might be treated as a motion for a — 
new trial upon exceptions. Russ v. 
Mae wen; 94 App. Div. 107, 87 NYS 


8. U. S.—Western Electric Co. v. 
Williams-Abbott Electric Co. 108 
Fed. 952,.48 CCA 159; Eau Claire v. 
Payson, 107 Fed. 552, 46 CCA 466 
[reh den 109 Fed. 676, 48 CCA 608]; 
Sanders v. Bluefield Waterworks, etex 
Co., 106 Fed. 587, 45 CCA 475. 

Ark.—Blum_ v. Pulaski County, 92 
Ark. 101, 122 SW 109; Davie v. Davie, 
Sige: 224, 12 SW 558, 20 AmSR 

Cal.—Fraser v. Sheldon, 164 Cal. 
165, 128 P 33; Wood v. Missouri Pae. 
R. Co., 152 Cal. 344, 92 P 868; Free 
Gold Min. Co. v. Spiers, 135 Cal. 130, 
67 P 61; Baker v. Baker, 10 Cal. 527: 
De Barry v. Lambert, 10 Cal. 503; 
Taber v. Bailey, 22 Cal. A AGI 135 
P 975; Hadsall v. Case, 15 Cal. Ae 
541, 115 P 330. 

Colo.—Denver v. Brown, 47 Colo. 
5135108 P 97d. 

Ill.—Foote v. Yarlott, 238 Ill. 54, 
87 NE 62; Jenkins, etc., Co. v. Wells, 
920 Til. 452, 77 NE 236 [aff 123 Ill. 
A. 280]; Frederick v. Frederick, 219 
Ill. 568, 16 NE 856. 

Ind.—-Mak-Saw-Ba Club v. Coffin, 
169 Ind. 204, 82 NE 461; Cleveland, 
ete, R. Co. v. Closser, 126 Ind. 348, 
coe 159, 22 AmSR 593; .9 LRA 

Iowa.—Peter Schoenhofen Brewing 
Co. v. Giffey, 143 NW 1017. 

Kan.—White v. Atchison, etc. R. 
Co:, 4 Kany s278) \T80Nc88 Pp 54 11 
AnnCas 550 and note [quot Cyc]; 
Wagstaff v. Wagstaff, 67 Kan. 832, 
72 P 780. 

Tee es v. Dunlap, 125 La. 
677, 51 S 68 

hd Pesian v. Ault, 117 Md. 631, 
84 A 60; Cooper vy. Novickow, 116 
Md. 471, 82 A ad Py tea Reichert, 
93 Md. 97, 48 A 4 

Minn.—Duluth WianSt. Rs Co: Ww 


<a), 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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arate appeal will lie from an interlocutory or in- 
termediate judgment or order reviewable on an 
appeal from the judgment.® Even though an inter- 
locutory order is one which cannot be reviewed on 
appeal from the final judgment, an appeal cannot 
be taken from such order unless allowed by stat- 
The general rule is applied, even though the 
court below may have mistakenly supposed that the 
judgment, order, or decree was a final one within 


ute.?° 


the meaning of the law." 


Review to prevent hardship. In Illinois, however, 
although the general rule is that an appeal will 
only le from a final judgment, order, or decree, an 
exception is recognized where, under the particular 
circumstances of the case, it would be a great hard- 
ship upon appellant, if not a denial of justice to him, 


Duluth Terminal R. Cco., 81 Minn. 
62, 83 NW 497. 

Mont.—On appeal from a judgment 
the court may review any interme- 
diate order affecting the judgment 
except an order from which an _ap- 
peal might have been taken. Code 
Civ. Proc. § 1742; Ferris v. McNally, 
45 Mont. 20, 121 P 889; Ferguson v. 
Parrott, 36 Mont. 352, 92 P 965; 

. Frank v. Symons, 35 Mont. 56, 88 P 
561; Ayotte v. Nadeau, 32 Mont. 498, 
81 P 145; Kinman v. Scheuer, 30 
Mont. 73, 75 P 690. 

Nebr.—Sewall v. Whiton, 85 Nebr. 
478, 123 NW 1042. 

N. J.—Aligair v. Hickman, 82 N. J. 
L. 369, 81 A 752. 

N. Y.—Metropolitan El. R. Co. v. 

Johnston, 158 N. Y. 739, 538 NE 1128 


{aff 84 Hun 83, 32 NYS 49]; Kings-’ 


way Constr. Co. v. Metropolitan L. 
Ins. Co., 161 App. Div. 649, 146 NYS 


883; Civetti v. American Hatters’, 
ete., Corp., 124 App. Div. 345, 108 
NYS 663 (no appeal from unwar- 


ranted formal order denying judg- 
ment on special findings, since, un- 
der Code Civ. Proc. § 1187, the spe- 
cial verdict becomes part of the 
record, and an exception to the 
court’s refusal to direct a general 
verdict or judgment thereon is re- 
viewable in the same manner as 
ether excentions taken on the trial); 
Bates v. Holbrook, 89 App. Div. 548, 
85 NYS 673; Withers v. State, 61 
App. Div. 251, 70 NYS 451; Gilmore 
v. Ham, 61 Hun 1, 15 NYS 391, 21 NY 
CivProc 102; McGuire v. H. G. Vogel 
Co., 86 Misc. 19, 148 NYS 178 (ap- 
peal from municipal court); Levy v. 
Spier, 113 NYS 841; Kromback_v. 
Pennsylvania Steel Co. 84 NYS 
297. 

N. Gi—Riley v. Sears, 151.N. C. 
187, 65 SE 912; Billings v. Charlotte 
Observer, 150 N. C. 540, 64 SH 435: 
Best v. Dunn, 126 N. C. 560, 36 SE 


126; State v. Caraleigh Phosphate, 
etce., Works, 123 N. C. 162, 31 SEH 
373; Bennett v. Shelton, 117 N. C. 


103, 23 SE 95: Martin v. Flippin, 101 
N. C. 452, 8 SH 345. 

: N. D—Larson y. Walker, 17 N. D. 
247, 115 NW 838. 

Or.—Anderson v. Robinson, 63 Or. 
228, 126 P 988, 127 P 546. 

Pa.—Com. v. Reinsel, 34 Pa. Super. 
265. Q 
Philippine.—Segovia v. Albay Pro- 
vincial Bd., 13 Philippine 331. 

Ss. C.—Pickett v. Fidelity, etc., Co., 
52 S. C. 584, 30 SH 614. 

Utah.—Bacon v. Thornton, 16 Utah 

884 bL Pdl3ic 
: Vt.—Nelson v. Brown, 59 Vt. 600, 
10 A 721. 

Va.—Harper v. Vaughan, 87 Va. 
426. 12 SE 785. ; : 
Wash.—Havys v. O’Brien, 56 Wash. 
67, 105 P 162; Tacoma v. Nisqually 
Power Co., 54 Wash. 292, 103 P 49; 
Jordan v. Hutchinson, 39 Wash. 373, 
81 P 867. r 

W. Va.—kKerfoot v. Dandridge, 69 
W. Va. 337, 71 SE 396. 

Wis.—Schattschneider v. Johnson, 
39 Wis. 387. ; 

Can.—Langevin v. Les Commis- 
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to dismiss the appeal, and prima facie he is en- 
titled to relief upon the merits. In such a case the 
court will refuse to order a dismissal, even though 
the judgment, order, or decree appealed from does 
not completely dispose of the case in which it was 


Objection goes to jurisdiction; consent of parties 
and waiver of objection. 
ord of a final or an appealable interlocutory judg- 


The existence on the rec- 


ment, order, or decree is jurisdictional,* and, in 


saires D’Ecole, £8 .€ans HS. tC: 
599 

And see cases supra note 7. 

Decisions reviewable see generally 
SVE ine4 Cr J: 

9. Banks v. Guinyard, 63 Fla. 334, 
58 S 229; Wilder v. Dunne, 45 Fla. 
662, 33 S 508; Bates v. Holbrook, 89 
App. Div. 548, 85 NYS 673 (holding 
that, where a final judgment is en- 
tered, the interlocutory judgments 
and intermediate orders upon which 
the final judgment is based merge 
in such final judgment, and no right 
to review the interlocutory judgment 
or intermediate orders survives the 
entry of the final judgment, except 
as far as a review of such interlocu- 
tory judgments and intermediate or- 
ders is allowed on appeal from the 
final judgment); Drake v. Scheune- 
mann, 103 Wis. 458, 79 NW 749; 
Goldmark v. Rosenfeld, 69 Wis. 469, 
34 NW 228; American Button-Hole, 
etc., Co. v. Gurnee, 38 Wis. 533. See 
also Twitchell v. Risley, 56 Or. 226, 
107 P 459. 

Crders after judgment or decree 
see infra §§ 269, 351 et seq. 

10. Maxon yv. Gates, 118 Wis. 238, 
95 NW 92. 

11. Matter of Titusville Oil Exch., 


10 Pa. Super. 496 
Bucklen vy. Chicago, 166 Ill. 
NE 1073; Louglin v. U. S. 
School Furniture Co., 118 Ill. A. 36; 
Dreyer v. Goldy, 62 ll. A. 347; 
Crouch v. Chicago First Nat. Bank, 
47 Till. A. 574 [appr on this point, 
but rev on other grounds 156 Mil. 
342, 40 NE 974]; Peoria, ete, R. Co. 
v./ Pixley,-15 Ill. Aw 283 
13. U. S.—Missouri, ete., R. Co. v: 
Olathe, 222 U. S. 185, 32 SCt 46, 56 
L. ed. 155; Martinez v. International 
Banking Corp., 220 U. S. 214, 31 SCt 
408, 55 IL. ed. 4388; Louisiana Nat. 
Bank vy. Whitney, 121 U. S. 284, 7 
Sct 897, 30 L. ed., 961; Memphis 
Keeley Inst. v. Leslie E. Keeley Co., 
144 Fed. 628, 75 CCA 430. 
Ala.—Sumner vy. Hill, 157 Ala. 230, 
47 S 565; Bickley v. Bickley, 129 Ala. 
403, 29 S 854; Throne-Franklin Shoe 
Co. v. Gunn, 123 Ala. 640, 26 S 198; 
Trump v. McDonnell, 112 Ala. 256, 
20 S 524; Richardson vy. Peagler, 111 
Ala. 478, 20 S 434; Benford y. Dan- 
iels, 20 Ala. 445. 5 
CPA TIZ: 


Ariz.—Snicer v. 
347, 57 RB 610. 

Ark.—Lee v. Black, 27 Ark. 336. 

Colo.—Crane v. Farmer, i4 Colo. 
2940.23) 2455. 

D. C.—Craighead v. Alexander, 38 
App. 229, AnnCasi913C 847. 

Fla.—Sedgwick v. Dawkins, 17 Fla. 
556; Anderson y. Gainesville Presb. 
Church, 13 Fla. 592; Watson v. Sa- 
vell, 9 Fla. 506; McKinnon y. Mc- 
Collum, 6 Fla. 376. 

Ga.—Baldwin v. Lowe, 129 Ga. 711, 
59 SE 772; Donalson v. Norman, 14 
Ga. A. 146, 80 SE 678; Neal-Blun Co. 
v. Zeigler, 11 Ga. A. 273, 75 SE 142. 

Ind.—Champ vy. Kendrick, 130 Ind. 
545, 30 NE 635; Western Union Tel. 
Co. v. Locke, 107 Ind. 9, 7 NE 579; 
Wingo v. State, 99 Ind. 343; Shroyer 
vy. Lawrence, 9 Ind, 322. 


etc., 


Simms, 


the absence thereof, an appeal cannot be enter- 
tained, even by consent or waiver of the parties.4 
Although no objection may be made at the hearing 
and no motion may be made to dismiss, the court 
will, on its own motion, dismiss the appeal.1® 
Consolidation. 


Where the supreme court is with- 

Iowa.—Odell v. Coquolette, 103 
Iowa 435, 72 NW 670. 

Ky.—Kennery v. Louisville, ete., 
Ri Cos, SL SIW 3804 5 21 ikaw B32" 
Schweitzer v. Irwin, 101 Ky. 401, 41 
SW _ 265, 19 KyL 624. 

Md.—Hayman y. Lambden, 97 Md. 
33, 54 A 962. 4 
Minn.—U. S. Savings, ete., Co. v. 

Ahrens, 50 Minn. 332, 52 NW 898. 

Miss.—Ward v. Whitfield, 64 Miss. 

754, 21S 498. 


Mont.—Kinman v. Scheuer, 30 
Mont. 73) (75, 52690: 

N.  Y.—Peo. _v. Public Service 
Commn., 199 N. Y. 254, 92 NE 629. 

N. C.—Best v. Dunn, 126 N. C. 
560, 36 SE 126. 

Or.—Twitchell v. Risley, 56 Or. 


226, 107 P 459. 

Pa.—Watkins v. Hughes, 206 Pa. 
526, 56 A 22. 

Tex.—Mignon v. Brinson, 74 Tex. 
18, 11 SW 903; Calvin v. State, 23 
Tex. 577; Dooly v. State, 33 Tex 
712; Havard v. Carter-Kelley Lumber 
Co.; (Civ. A.) 162 SW 922; Lanius v. 
People’s Home Tel. Co.,. (Civ. <A.) 
160 SW 304; Bowen v. Grayum, (Civ. 
A.) 150 SW 472. 

Vt.—Wilcox v. Wilcox, 63 Vt. 137, 


21 A 423. 
100 Va. 


Va.—Hobson vy. Hobson, 
216. 40 SE 899. 

Wis.—Wisconsin Real Est. Co. v. 
Milwaukee, 151 Wis. 198, 138 NW 
642; Wilt v. Neenah Cold Storage 
Co., 130 Wis. 398, 110 NW 177; Dr. 
Shoop Family Medicine Co. v. Scho- 
walter, 120 Wis. 663, 98 NW 940; 
In re Minnesota, ete.. R. Co., 103 Wis. 
191, 78 NW 753; Hyde v. German 
Nat. Bank, 96 Wis. 406, 71 NW 659. 

Can.—Rheaume v. Stuart. 47 Can. 
S. C. 394; Dunn vy. Eaton, 47 Can. S. 
Cu 2105, 

And see other cases supra note 7. 
See also infra § 1622. 

14, Ala.—Sumner vy. Hill, 157 Ala. 
230, 47 S 565; Trump v. McDonnell, 
112 Ala, 256,.20 S 524: Benford v. 
Daniels, 20 Ala. 445. 

McCollum, 6 


Fla.—McKinnon  v. 
EN ae 

a.—Baldwin v. Lowe, 129 Ga. i 
59 SE T72. Gee 

Ind.—Champ v. Kendrick, 130 Ind. 
545, 30 NE 635; Western Union Tel. 
Co. v. Locke, 107 Ind. 9, 7 NE B9% 
Shroyer v. Lawrence, 9 Ind. 322. 

Md.—Hayman vy. Lambden, 97 Md. 
384 Be m 962. 

r.—Twitchell v. Risley, 56 x; 
226, AOE tree oes ! ss 
a.—Watkins v. Hughes, 2 ‘ 
526. 56 A 22. % OY ve 

Wis.—In re Minnesota, etc.. R. Co., 
103 Wis. 191, 78 NW 753; Hyde v. 
German Nat. Bank, 96 Wis. 406, 71 
NW 659. 7 

See also supra § 125. 

Contra Costello v. Scott, 30 Nev. 

43, 93 P 1, 94 P 222 (holding that ap- 
pellants, by treating a judgment as 
final and appealing therefrom, are 
estopped to deny its finality). 
_ [a]. Joinder in error does not give 
jurisdiction. Crane vy. Farmer, 14 
Colo. 294, 23 P 455. 

15. U. S.—Memphis Keeley Inst. 
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out jurisdiction of a writ of error complaining of ; where it may affect a cibstenteel right of the party 


an interlocutory decision, it cannot acquire juris- 
diction thereof by consolidating the case with one 
in which a judgment against the defendant in the 
main case is brought under review, and which is 
called for argument at the same term.?® 

(2) Statutory and Constitutional Pro- 
visions Affecting Appeals, Etc., from Interlocutory 
In some jurisdictions, contrary to the 
general rule, statutes allow appeals, proceedings in 
error, or exceptions from enumerated interlocutory 
decisions, or from interlocutory decisions in particu- 
lar proceedings,!® or, generally, where the decision 
may, in effect, put an end to the action and prevent 
a judgment from which an appeal might be taken,!® 


[§ 257] 


Decisions." 


v. Leslie E. Keeley Co., 144 Fed. 628, 

75 CCA 430. : 
Ala.—Bickley v. Bickley, 129 Ala. 

403, 29 S 854; Throne-Franklin Shoe 

Co. v. Gunn, 123 Ala. 640, 26 S 198. 

ae C.—Metzger v. Kelly, 34 App. 
8. 


Iowa.—Odell _ v. 
Iowa 435, 72 NW 670. 

Ky.—Kennery Vv. Louisville, 
Re Co., 5d SW! 804, 21 |) Kyte 2; 
Schweitzer v. Irwin, 101 Ky. 401, 41 
SW 265, 19 KyL 624. 

Minn.—U. S. Savings, etc., Co. v. 
Ahrens, 50 Minn. 332, 52 NW 898. 

Miss.—Ward v. Whitfield, 64 Miss. 
754, 2 S 493: 

Vt—MceArthur_ v. Blondin, 86 Vt. 
62, 83 A 468; Wilcox v. Wilcox, 63 
sie 137, 21 A 428. 

Va.—Hobson v. Hobson, 100 Va. 
216, 40 SE 899. 

Wis.—Wisconsin Real BHst. Co. v. 
Milwaukee, 151 Wis. 198, 138 NW 
642; Dr. Shoop Family Medicine Co. 
v. Schowalter, 120 Wis. 663, 98 NW 
940 


See infra XII in 4.C. J. 

16. Donalson v. Norman, 14 Ga. 
A. 146, 80 SE 678. 

17. Decisions as to particular 
matters see infra § 291 et seq. 

Decisions in particular actions or 
proceedings see infra § 382 et seq. 

18. See statutory provisions; and: 

U. S.—uU. S. Fidelity, etc, Co. vy. 
Bray, 225 U. Si 205, 32 SCt. 620, 56 
L. ed. 1055 (appeal to circuit court 
of appeals). 

Ala.—New Decatur v. Scharfen- 
berg, 147 Ala. 367, 41 S 1025. 

Cal.—Smith v. San Francisco Su- 
per; Ct.,' 147 ‘Cal. 336,.82 P 79 -Cinter- 
locutory decree of divorce). 
ol C.—Parish v. Hedges, 34 App. 

Ga.—Augusta v. Lombard, 86 Ga. 
165; 12 Sh212° Centrally Re, ete Co: 
Vv. ‘Denson, 83 Ga. 266, 9 SE 788; 
Lowe v. Burke, WO'Gas 164, 3 SE 449. 

Tll.—New Ohio Washed Coal Co. v. 
Coal Belt R. Co,., 116 Til. A. -153. 

Iowa.—Roddy v. Gazette Co., 144 
NW 1009. 

Kan.—Whitlaw v. Illinois L. Ins. 
Co., 86 Kan. 826, 122 P 1039; Atchi- 
son, etc., R. Co. v. Burks, 78 Kan, 
515, 96 P 950, 18 LRANS 231. 

Mad.—Slingluff v. Hubner, 101 Md. 
652, 61 A 326. 

Mass.—Nelson Theatre Co. v.. Nel- 
son, 216 Mass. 30, 102 NE 926; Lowd 
v. Brigham, 154 Mass. 107, 26 NE 
1004 (exceptions in some cases re- 
viewable without final judgment). 

Mich.—U. S. Gypsum Co. v. Kent 
Cir. Judge, 150 Mich. 668, 114 NW 
666 (appeal given by statute from 
probate court in condemnation pro- 
ceedings not dependent upon finality 
of order but upon the assertion by 
one party or the other that he is 
aggrieved thereby). 


107, 35 S 422. 

Mo.—Hanne v. Garvey, 255 Mo. 
106, 164 SW 210; Reineman y. Lar- 
kin, 222 Mo. 156, 121 SW 307. 

N. Y.—Saal v. South Brooklyn R. 
Co., 122 App. Div. 364, 106 NYS 996; 
Shafer v. McIntyre, 116 App. Div. 87, 
101 NYS 268; Masor vy. Jacobus, 84 


pre © 103 


NYS 270 (order of special term of 
city court denying a motion by ap- 
pellant to compel respondent to ac- 
cept service of a notice of appeal is 
BE. under Code Civ. Proc. 

h.—Kewish v. Wire, 17 Oh. Cir. 
ate 386, 9 Oh. Cir. Dec. 551. 

Okl.—_W.. H. Ashley Silk Co. v. 
Oklahoma F. Ins. Co., 348, 
125 P 449; Wesley v. Diamond, 26 
Okl. 170, 109 P 524. 

Or.—Holton v. Holton, 64 Or. 290, 
129 P 532, 48 - LRANS 779. 
wpe Shea v. Wells, 8 Pa. Super. 
£9) . 

Philippine.—Reyes _ v. 24 
Philippine 127. 

S. C.—Lamar v. Croft, 73 S. C. 407, 
538 SE 540. 

Tenn.—Harrison v. Farnsworth, 1 
Heisk. 751. 

Tex.—Water, etc., Co. v. El Campo 
Light, etce., Co., (Civ. A.) 150 SW 

; Ware v. Welch, (Civ. A.) 149 
SW 263; Oakes v. Thompson, (Civ. 
As) 125% SW?) 320; .Cotton ‘vv. Rand; 
(Civ. A.) 92 SW 266. 

Wash.—Burke v. Northern Pac. R. 
Co., 80 Wash. 188, 141 P 364; John- 
son v. Muenz, 76 Wash, 526, 1387 P 
1 

W. Va.—Davidson v. Davidson, 70 
W. Va. 203, 73 SE 715; George v. 
Crim, 66 W. Va. 421, 66 SE 526. 

Wis.—Wisconsin Real Hst. Co. v. 
Milwaukee, 151 Wis. 198, 138 NW 
642; In re Milwaukee County Fifth 
Branch Cir. Ct. Room, etc., 148 Wis. 
109, 134 NW 490; Phipps v. Wiscon- 
sin Cent. R. Co., 133 Wis. 153, 113 


Ciria, 


NW 456; Ellinger v. Equitable L. 
Assur. Soc., 125 Wis. 643, 104 NW 
811; In re Gilbert, 94 Wis. 108, 68 

NW 8638. 
Wyo.—Riffle v. Sioux City, etc., 
rites Min. Co., 20 Wyo. 442, 124 P 
8 Man. 


at a sais v. Rumble, 


Ont.—F. J. Castle Co. v. Kouri, 18 
Ont. L. 462, 14 OntWR 462; Hately v. 
Migpchamts: Despatch Co., 12 Ont. A. 


Decisions as to particular matters 
see infra § 291 et seq. 

Decisions in particular actions or 
proceedings see infra § 382 et seq. 

[a] Assignments for benefit of 
creditors.—L. (1889) c 385 § 16, pro- 
viding. that, in proceedings . under 
an assignment for the benefit of 
creditors, appeals may be taken by 
the debtor or any creditor from “any 
order, or judgment” entered is not 
repealed by L. (1895) ce 212 § 1 subd 
2, containing the general provision 
that an appeal may be taken from 
“a final order affecting a substantial 
right, made in special proceedings, me 
such subdivision being a_ reénact- 
ment, without change, of Rev. St. § 
3069 subd 2, which was in force 
when the special statute of. 1889 re- 
garding assignment proceedings was 


enacted. In re Gilbert, 94 Wis. 108, 
68 NW 863. 

19. See infra § 266. 

20. See infra § 265. 

[a] In Maine it is held, under the 


statutes and rules in chancery, that, 
although the law court as a rule 


‘Trust Co. v. MacAfee Co., 


complaining,”° where it adjudicates the principles 
of the cause,2! where it involves the merits, or in- 
volves the merits and necessarily or materially af- 
fects the judgment,?? where it will or may cause ir- 
reparable injury,?* where it grants, refuses, con- 
tinues, or modifies a provisional remedy,** and in 
other like eases. 
error in such cases depends entirely upon the stat- 
ute, it has been repeatedly held that it exists only 
when expressly authorized and subject to prescribed 
conditions, if any, and that it cannot be extended by 
implication to cases not within the terms of the stat-. 
ute with respect to the character of the judgment, 
order, or decree, its effect, or otherwise;*° and pro- 


As the right to appeal or bring 


cannot entertain preliminary ques- 
tions on exceptions to an interlocu- 
tory decree in an equity case until 
after the final decree, it may do so 
where delay might unjustly defeat 
the end sought to be gained by the — 
preliminary proceeding. Maine Ben. 
Assoc. v. Hamilton, 80 Me. 99, 13 A 
134; Stevens v. Shaw, 77 Me. 566, 
Crs 743; Spaulding v. Farwell, 62 Me. 


21. See infra §§ pe 275. 

22. See infra § 26 

23. See infra § aT6. 

24. See infra § 270. 

25. U. S.—Rexford. v. Brunswick- 


Balke-Collender Co., 228 U. S. 339, 33 
SCt 515, 57 L. ed. 864 (appeals to 
circuit court of appeals); Gulf Re- 
fining Co. v. Vincent Oil Co., 185 Fed. 
87, 107 CCA 307; Laflin v. Ayres, 164 
Fed. 841, 90 CCA 603; Columbia Ave. 
136 Fed. 
402, 69 CCA 246; Montana Ore Pur- 
chasing Co. v. Butte, etc., Min. Co., 
126 Fed. 168, 61 CCA 426. 
Ala.— Ellis v. Brannon, 161 Ala. 
573, 49 S 1034; Aston v. Dodson, 161 
Ala. 518, 49 s 856; Sumner v. ill, 
157 Ala. 230, 47 S 565; Cleveland v. 
Insurance Co. of North America, 151 
Ala. 191, 44 S 387; Alabama, etc., R. 
Gos Va Ventress, 149 Ala. 658, 42 S$ 
1017 (no appeal from order granting 
or refusing substitution of paper 


where cause is pending); Kelly v. 
Horsley, 147 Ala. 508, 41 S 902; New 
Decatur v. Scharfenberg, 147 Ala. 


367, 41 S 1025, 119 AmSR 81; Cofer 
v. Wilhoyte, 146 Ala. 686, 40 S 340; 
Brady v. Brady, 144 Ala. 414, 39 S 
237; Montgomery Tract. Co. v. Har- 
mon, 140 Ala. 505, 37 S 871; Breed- 
ing v. Grantland, 135 Ala. 497, 33 S 
544; Bickley v. Bickley, 129 Ala. 403, 
29 S 854; Beall v. Lehman-Durr Co., 
128 Ala. 165, 29 S 12; McKleroy v. 
Gadsden. Land, etc., Co., 126 Ala. 
184, 28 S 660; Glasser v. Meyrovits, 
119’ Ala. 152, 24.8 514; Bond v. Marx, 
53 Ala. 177. 

Ariz. —London-Glasgow Dev. Co. v. 
Powers, 12 Ariz. 162, 100 P 454. 

Ark.—-Brown_ v. Norvell, 88 Ark. 
590, 115°.SW 372. 

Cal.—Title Ins., ete!, -Colawe, Calin 
fornia Dev. Co., 159 Cal. 484, 114 P 
838; Grey v. Brennan, 147 Cal. 355; 
81 P 1014; Garthwaite v. Tulare Bank, 
134 Cal. 237, 66 P 326; Duff v. Duff, 
71 Cal. 513, 12 P 570; Haraszthy - v. 
Horton, 46 Cal. 545; Grant vy. John- 
ston, 45 Cal. 243; Hastings v. Cun- 
ningham, 35 Cal. 549; Peck v. 
Courtis, 31 Cal. 207; Peck’ v. Vanden— 
berg, 30 Cal. 11 Wenborn v. Boston, 
23-Gal. (321° De ‘Barry v. Lambert, 16 
Cal. 503; Juan v. Ingoldsby, 6 Cal. 
439: Scott v. Shields; 8° Gal. ~A.) 12, 
96 P ee 

D. C.—Craighead v. Alexander, 38 
App. AnnCasi913C. 847 ‘and 
note; Chappell v. O’Brien, 22- App. 
190; Chicago Commercial Nat. Bank 
Y, consumers’ Brewing Co., 16 App. 


Ga.—Baldwin v. Lowe, 129 Ga. 711,,. 
59 SE 772; Smith v. fstes, 128 Ga: 
368, 57 SE 685; Mathews v. Roun~ 
tree, 123 Ga. 3277, 51 SE 423. 

Ida.—Mahoney v. Elliott, 8 Ida. 
356, 69 P 108. 


aad, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ceedings for review must be dismissed where ap- | pellant has failed to comply with the procedure re- 


Ill.— Dean vy. Dean, 239 Ill. 424, 88 
NE 149; Foote v. Yarlott, 238 Ill. 54, 
‘87 NE 62; Chicago Terminal Transfer 
R. Co. v. Preucil, 236 Ill. 491, 86 NE 
117; Leslie EK. Keeley Co. v. Har- 
greaves, 236 Ill. 316, 86 NE 132; Wal- 
mathsv. “ey plat, 178 TAS b8is Hrtl 
v. Lehmann, 178 Ill. A. 38; Zander v. 
Metz, 162 Ill. A. 620; Anderson -v. 
Hultberg, 144 Ill. A. 529; Lane v. 
Thorn, 103 Ill. A. 215 (interlocutory 
order in administration, not deciding 
matters of right or affecting- merits 
is not appealable). 

Ind.—Nisius v. Chapman, 178 Ind. 
494, 99 NE 785; Mak-Saw-Ba. Club v. 
Coffin, 169 Ind. 204, 82 NE 461; Terre 
Haute, ete, R. Co. v. Indianapolis, 
ete., Tract. Co., 167 Ind. 193, 78 NE 
661; Natcher v. Natcher, 153 Ind. 368, 
55 NE 86; Taylor v. Jay County, 120 
Ind. 121, 22 NE 108; Cravens v. 
Chambers, 55 Ind. 5; Simpson vy. Pear- 
son, 31 Ind. 1, 99 AmD 577; Reese 
v. Beck, 9 Ind. 238; Woolley v. State, 
8 Ind. 377; Bush v. Bush, 41 Ind. A. 
39, 83 NE 251; Ernest v. Grand 
Trunk Western R. Co., 34 Ind. A. 
409, 72 NE 1136; Foster vy. Lindley, 
20 sind, A. 155; 50 INE 367etRays v: 
Moore, 19 Ind. A. 690, 49 NE 1083; 
Masten v. Indiana Car, etc., Co., 19 
Ind. A. 633, 49 NE 981. 

Iowa.—Peter Schoenhofen Brewing 
Co. v. Giffey, 143 NW 1017; Eggert v. 
Interstate Inv., ete., Co., 146 Iowa 
481, 125 NW 246; Siemonsma vy. Chi- 
cago, etc., R. Co., 137 Iowa 607, 115 
NW 230; Allen v. Davenport, 115 
Iowa 20, 87 NW 1743; Walker v. 
Pumphrey, 82 Iowa 487, 48 NW 928. 

Kan.—Whitlaw v. Illinois L. Ins. 
€o., 86 Kan. 826, 122 P 1039; Vail 
v. Grant County School Dist., 86 Kan. 
808, 122 P 885; White v. Atchison, 
ete, R. Co., 74 Kan. 778, 88 P 54, 11 
AnnCas 550 and note. 

La.—Foster v. Iberia, ete, R. Co., 
128 La. 167, 54 S 706; Goldstein v. 
Harris, 120 La. 744, 45 S 5938; De- 
sina’s Suce., 118 La. 278, 42 S 936; 
Bossier v. Hollingsworth, 117 La. 221, 
41 S 553; Watkins’ Interdiction, 116 
La. 1017, 41 S 242 (nomination of 
curator of person interdicted; judg- 
ment on question of recusation vel 


non of judge to whom question of. 


nomination presented not appeal- 
able); Richardson y. Johnson, 114 
La. 1050, 38 S 826; State v. Judge, 
32 La. Ann. 300; Moore v. Gordon, 14 
La. Ann. 388; State v. Judge, 10 La. 
Ann. 204; Bailey v. Sims, 3 La. Ann. 
217; Laurent vy. Saillard, 11 La. 38; 
Freret v. Marigny, 8 La. 503; Rieffel 
-v. Boissiere, 4 Mart. N. S. 366. 
Me.—Fidelity, etc., Co. v. Badwell 
Granite Co., 102 Me. 148, 66 A 314. 
Md.—Bogegs v. Inter-American Min., 
ete., Co., 105 Md. 371, 66 A: 259; 
Keifer v. Reichert, 98 Md. 97, 48 A 


460; Swift v. Manufacturers’ Nat. 
Bank, 69 Md. 232, 14 A 661. 
- . Mich.—Freeman vy. Lowell  Spe- 


cialty Co., 174 Mich. 59, 140 NW 572. 
'.Minn.—Rase v. Minneapolis, etc., 
R. Co., 116 Minn. 414, 133 NW _ 986; 
Fulton v. Andrea, 72 Minn. 99, 75 
NW 4. 
Miss.—Alexander_ v._ Woods, 103 
Miss. 869, 60 S 1017; Bush vy. Quick, 
90 Miss. 32, 48 S 70; Clay County v. 
Chickasaw County, 63 Miss. 289. . 
Mo.—Koeln vy. Gould, 168 SW 1140; 
Lowe v. Frede, 258 Mo. 208, 167 SW 
443; Reineman v. Larkin, 222 Mo. 
156, 121 SW 307 (no appeal from in- 
terlocutory judgment decreeing 
dower); Padgett v. Smith, 205 Mo. 
122, 103 SW 942; Tamblyn v. Chi- 
cago Lead, etc., Co., 161 Mo. A. 296, 
148 SW 1095; St. Joseph v. Halsey, 
159 Mo. A. 359, 140 SW 639; McNeeley 
v. Imel, 140 Mo. A. 1, 128 SW 1006; 
Haynes v. Cass County Ct., 135 Mo. 
A. 108, 115 SW 1084 (order to hold 
local option election); Creech _ v. 
Young, 94 Mo. A. 90, 67 SW 963 
(order denying motion to vacate or- 
der overruling motion in action to 
appoint administrator ad litem not 
appealable);  Voorhis v. Western 
Union Bldg., etc., Assoc., 59 Mo. A. 55. 


Mont.—State ‘vy. Barnett, 141 P 
287; Frank v. Symons, 35 Mont. 56, 
88 P 561; Raymond v. Raymond, 32 
Mont. 170, 79 P 1056. 

N. M.—Gentz v. Galles, 14 N. M. 
341, 348, 93 P 702 [quot Cyc]. 

N. Y.—In re Simmons, 206 N. Y. 
577, 100 NE 455; Jones v. Jones, 81 
N. Y. 35; Fox v. Fox, 128 App. Div. 
876, 113 NYS 121; Bates v. Holbrook, 
89 App. Div. 548, 85 NYS 673 [app 
dism 178 N. Y. 568 mem, 70 NE 1094 
mem]; Roth v. Wallach, 59 Misc. 515, 
110 NYS 934; Pascocello v. Brooklyn 
Heights R. Co., 26 Misc. 412, 56 NYS 
177;" Levy” v. Spier, 1137" NYS $41; 
Masor vy. Jacobus, 84 NYS 270; 
SE ett v. Hendricks, 40 HowPr 
143. : 
N. C.—Dunn v. Marks, 141 N. C, 
232, 53 SE 845; Welch v. Kinsland, 
93 N. C. 281; State Bank v. Taylor, 
OPIN Ch825.05 

N. D.—Turner v. Crumpton, 25 N. 
D. 1384, 141 NW 209; Whitney v. 
Ritz, 24 N. D. 576, 140 NW 676; Pat- 
Een v. Ward, 6 N. D. 359, 71 NW 
4 


Okl.—School Dist. No. 8 vy. Hakin, 
23° OK 321, 10032 528: 

Or.—Taylor v. Taylor, 61 Or. 257, 
121 P 431, 964. See Twitchell v. 
Risley, 107 P 459. 

Pa.—Hilliard v. Sterlingworth R. 
Supply ‘Co, 2224 Paris? ao AS Lode 
Quinn v. Pennsylvania R. Co., 219 
Pa. 24, 67 A 949; In re Fleming, 217 
Pa. 279, 66 A 361; Leedom v. Phila- 
delphia, ete!) RR. Co., 217 Pa. 278, 66 
A- 361; In re Belcher, 205 Pa. 153, 
54 A 714; Lauer vy. Lauer Brewing 
Colyn LeO PAA Oo on ogee Aw Oe ELalve 
Haines, 38 Pa. Super. 517 (holding 
that a judgment quod computet in 
an action of account is interlocutory 
only, and no appeal lies from it; 
and that the act of June 24, 1895 
[P. L. 243] allowing an appeal from 
a decree of the common pleas re- 
quiring an account is restricted to 
cases where the court has made the 
decree in the exercise of chancery 
powers); Chew vy. Philadelphia, 35 
Pa. Super. 66; Walker’s Hst., 25 
Super. 256; Max Meadows Land, etc., 
Co. v. Mendinhall, 4 Pa. Super. 398, 
40 WklyNCas 348. 

Philippine-—Montemayor v. Cunan- 
an, 14 Philippine 454. 

R. I.—Hstes v. Hast Providence 
Probate Ct., 88 A 977; Wilcox v. 
White, 29 R. I. 448, 72 A 392 (ex- 
ceptions); Hemenway v. Hemenway, 
28 R. I. 85, 65 A 608. 

S. C—Greer v. Keaton, 98 S. C. 
192, 82 SE 424; Hasterling v. Odom, 
98 S. CG. 171, 82 SE 407; Mobley v. 
Neéw York. Ins: Co.,- 93" SiC. 381; 
76 SE 1088; Deal v. Deal, 85 S. C. 
262, 67 SE 241; Brookshire v. Farm- 
ers’ Alliance Exch., 71 S. C. 451, 51 
SE 442. 

S. D.—Kirby v. Drapeau, 147 NW 
982. 


Tenn.—Payne v. Satterfield, 114 
Tenn. 58, 84 SW 800; Delap v. Hun- 
ter, 1 Sneed 101. 

Tex.—Gallagher v. McHugh, 8&5 
Tex. 446, 21 SW 1033; Moore v. Cobe, 
(Civ. A.) 156 SW 1142; Keasler Lum- 
ber Co. v. Clark, (Civ. A.) 151 SW 
345; Le Baume vy. Northern Texas 
Tract.’ “Co... "(Civ.e AY) 143% Siw *301's 
Cone v.. Hudson, (Civ. A.) 139 SW 
1167; Walstein v. Nicholson, 47 Tex. 
Civ. A. 358, 105 SW 207 (appeal from 
order overruling motion to dissolve 
injunction not allowable under a 
statute authorizing an appeal from 
an order or judgment “granting or 
dissolving” an injunction). 

Vt.—Taft v. Mossey, 77*Vt. 165, 
59 A 166 (St. § 1629 not applicable 
to cases in chancery). 

Va.—Smiley v. Provident L., etc, 
Co., 106 Va. 787, 56 SH 728; Beatty 


We MBentbyse Oo Vas wealo,e oon mS bal nae 
Elder vy. Harris, 75 Va. 68; Arm- 
strong v. Pitts, 13 Gratt. (54 Va.) 
235; Baltimore, G Vv 


etc. ye Oo. 3 
Wheeling, 18 Gratt. (54 Va.) 40; Cun- 
ningham vy. Patteson, 3 Rand. (24 
Va.) 66. 


Pasi 


Wash.—Sliscovich v. Scandinavian- 
American Bank, 78 Wash. 660, 139 
P 606; Borell v. Carson, 72 Wash. 
117, 129 P 908; Methoro Canal Co. v. 
Barton, 71 Wash. 401, 128 P 627. 

W. Va.—White Oak R. Co. v. Gor- 


don,. 61 “W. Va: 519, 56 SE. 8387; 
Wheeling, ete, R. Co. v. Atkinson, 
53 W. Va. 539, 44 SE 1773; Har- 


ris v. Hauser, 26 W. Va. 595; Laid- 
ley v. Kline, 21 W. Va. 21; Pack 
Wa CHER REAR: ete:,, RR.) Co. 5 2WeiVas 


Wis.—Baumgarten _ v. 


157 Wis. 189, 146 NW 
Schmuhl y. Milwaukee Elec- 
ete., Co:, 156 Wis., 585, 146 
NW 787; Sioux Land Co. v. Ewing, 
148 Wis. 600, 185 NW 130; Neacy v. 
Berger, 148 Wis. 91, 133 NW 580; 
Wilt v. Neenah Cold Storage Co., 130 
Wis. 398, 110 NW 177; Phipps -v. 
Wisconsin Cent. R. Co., 130 Wis. 
279, 110 NW 207; Land, ete., Co. vw. 
South Milwaukee, 127 Wis. 284, 106 
NW 850; Kingston y. Kingston, 124 - 
Wis. 263, 102 NW 577; Flannigan v. 
Lindgren, 122 Wis. 445, 100 NW 818; 
State v. Policemen’s Pension Fund, 
121 Wis. 44, 98 NW 954; State v. 
Mathys, 115 Wis. 31, 91 NW 114; 
Cullen v. Hanisch, 114 Wis. 24, 89 
NW 900; Mills v. Conley, 110 Wis. 
525, 86 NW 208; Maynard v. Green- 
field, 103 Wis. 670, 79 NW 407; Cen- 
tral Nat. Bank y. Brand, 100 Wis. 
648, 76 NW 608; Knowles v. Rogers, 
99 Wis. 231, 74 NW 813; Kunze v. 
Kunze, 95 Wis. 264, 70 NW 162 (order 
vacating and setting aside lis: pen- 
dens is not within any of the classes 
of orders from which the right of 
appeal is given by L. [1895] ec 212); 
Johns y. Northwestern Mut. Relief 
Assoc., 94 Wis. 431, 69 NW 160; 
Smith v. Lawrence, 3 Wis. 779. 
Can.—Russia v. Proskouriakoff, 42 
Can. S. C. 226; Halifax WBlection 
Cases, 89 Can. S. C. 401; Willson v. 
Shawinigan Carbide Co., 37 Can. S. 
C. 535, 538 [cit Cyc]; Kirkpatrick v. 
Birks, 37'Can. S. C. 512; Connolly v. 
Armstrong, 35 Can. S. C. 12; Desaul- 
niers v. Payette, 33 Can. S. C. 340; 
Morris yv. London, etc., Loan, ete., 
Co., 19 Can. S. C. 484; Langevin v. 
Les Commissaires D’Ecole, etc., 18 
or ee ie DIO: 
1 C——Reee vy JOnnson, eo we. (Coase 
Ont.—Gallagher vy. Gallagher, 31 
Ont. 172; Arnold v. Van Tuyl, 30 
Ont. 663; Gibson vy. Hawes, 24 Ont. 
L. 543; Taggart v. Bennett, 6 Ont. 
1b Wie OntWR 184 (order dismiss- 
ing application to vary minutes not 


appealable); Whiting v. Hovey, 12 
Ont. A. 119; Gault vy. Carpenter, 1 
OntWR 4 


' Que.—Bohl. v. Caron, 41 Que. 
Super. 236, 4 DomLR 772; Wampole 
v. Lyons, 7 Queb. Pr. 339. 

And see cases supra § 256. 

Decisions as to particular matters 
see infra § 291 et seq. 

Decisions in particular actions or 
proceedings see infra § 382 et seq. 

Decisions of intermediate appellate 
courts see infra § 418 et seq. 

[a] Statute strictly construed.— 
Daugherty y. Payne, 175 Ind. 603, 
95 NE 233; Shedd v. American Maize 
Products Co., 175 Ind. 86, 93 NE 447: 
Natcher y. Natcher, 153 Ind. 368, 55 
NE 86; Western Union Tel. Co. v. 
Locke, 107 Ind. 95 7 NEI579: “wal- 
stein v.. Nicholson, 47 Tex. Ciy. A. 
358, 105 SW 207. 

[b] Statute liberally construed.— 
Dossett v. St. Paul, etc., Lumber Co., 
28 Wash. 618, 69 P 9; Hurricane Tel. 
mee Va lohlery = Sie Wem Views n 4 tesa) 

[ec] Interlocutory orders not desig- 
nated cannot be considered on an 
appeal fron. on spbeplable one. 

ontgomery ract. oO. . Harmon 
140 Ala. 505,87 8 371. rape 

[d] An order refusing to set 
aside and vacate a nonappealable 
order (1) is itself not appealable. 
Brown v. Minesota Thresher Mfg. 
'Co., 44 Minn, 822, 46 NW 560. (2) 
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quired by the statute.2® It has been held that stat- 
utes allowing appeals ‘‘from any definite judgment, 
from ‘‘the decree or final or- 
der,’’*5 or from ‘‘any’’ judgment, determination, 
or decision,”® and other similar provisions refer only 
to final judgments, orders, or decrees;*° and that a 
statute which merely gives jurisdiction to review in- 
termediate or interlocutory orders,** or which only 
points out how questions of law decided during the 
progress of the cause may be reserved for decision 
by the supreme court,?* does not give a right of ap- 
On the other hand it 
has been held that a statute authorizing appeals 


77 2F 


order or decree, 


peal before final judgment. 


And where an order is not appeal- 
able it is not reviewable on appeal 
from an order denying a motion to 
set it aside.) Title! iIns:, ete: [Cow wv. 
California Dey. Co., 159 Cal. 484, 
114 P 838. 

[e] Refusal to open settled ac- 
count.—Refusal of the court, after 
consideration of the proofs, to open 
a settled account to a certain date 
between the parties, with direction, 
however, for an account from such 
date, the bill having prayed for what 
was refused as well as for what was 
granted, is but an interlocutory de- 
cree or order from which plaintiff 
cannot appeal, although the act of 
June 24, 1895 (P. L. 248) authorizes 
an appeal by defendant from an in- 
terlocutory decree requiring him to 
account. Lauer v. Lauer Brewing 
Cor 1802 Pa bs 503 le As Si. 

{f] Conclusive of some contro- 
verted question.—A statute which 
provides that “any person who may 
consider himself aggrieved by any 
decision, order, decree or judgment 
of the [County] court, or by any 
order of the judge thereof, may ap- 
peal to the district court as a matter 
of right without bond” has applica- 
tion only to such decisions as, at the 
end of the term are conclusive as 
adjudicative of some controverted 
question or right, unless set aside 
by some proceeding appellate in its 
nature. Halbert v. Alford, 82 Tex. 
297, 17 SW 595; Lehman v. Gazusky, 
75 Tex. 566, 12 SW 1122; Thomas v. 
Hawpe, 25 Tex. Civ. A. 534, 62 SW 785. 

{g] Not applicable to. writ of er- 
ror.—(1) Where the statute in terms 


allows “appeals” only from_ inter- 
mediate or interlocutory orders or 
decrees in certain cases, it is not 


applicable to writs of error which 
will still lie only after final judg- 
ment or decree. Padgett v. Smith, 
205 Mo. 122, 103 SW 942; Young v. 
Hudson, 99 Mo. 102, 12 SW_ 682; 
Pittsburg Plate Glass Co. v. Peper, 
96 Mo. A. 595, 70 SW 910; Duncan 
v. Forgey, 25 Mo. A. 310; Helms v. 
Mynatt, 6 Coldw. (Tenn.) 215. (2) 
Under Code (1887) § 3454 (Va. Code 
[1904] p 1836), providing that any 
person aggrieved by any order in 
certain proceedings or any party to 
case in chancery wherein there is a 
decree or order dissolving an in- 
junction, etce., or to any civil case 
wherein there is a final judgment, 
decree, or order, may present a peti- 
tion, if the case is in chancery, for 
an appeal, and, if not in chancery, 
for a writ of error or supersedeas to 
the judgment or order, a writ of er- 
ror in any case in law is not au- 
thorized before final judgment. 
Smiley v. Provident L., ete., Co., 106 
Va. 787, 56 SE 728. 

{h] Appeals from municipal 
courts.—In New York the jurisdic- 
tion of the supreme court to enter- 
tain appeals from the municipal 
courts is purely statutory, and such 
orders only are appealable as are 
enumerated in the Municipal Court 
Act. Long Island Bank vy. Gregory, 
132 App. Div. 93, 116 NYS 309; Nolte 
v. Seymour, 127 App. Div. 178, 111 
NYS 311; Spiegelman y. Union R. 
Co, 895) “App. “Div. 532) 88) NYS 478; 
McGuire v. Vogel, 86 Misc. 19, 148 
NYS 178; Schloss v. Wilson, 74 Misc. 
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decrees." 


90, 131- NYS 614; B: P. Ducas’ Co. Vv: 
Continental Finishing Co., 65 Misc. 
42,119 NYS 429; Matter of New 
York, 63 Mise. 188, 118 NYS 465; 
McKown vy. Oppenheimer, 60 Misc. 
98, 111 NYS 609; Campbell v. Ab- 
bott, 60 Misc.. 98, 111 NYS 782 (no 
appeal from order denying motion 
for return of deposit made by plain- 
tiff in action to recover chattels, 
which was not a proper tender); 
Hallahan vy. Cambridge Hotel Co., 53 
Mise. 650, 103 NYS 787 (order de- 
nying motion to vacate appearance 
of tenant in summary proceedings 
noted on the precept); Maas v. Nan- 
keville, 49 Mise. 637, 97 NYS 980; 
Smith v. Ely, 46 Mise. 458, 92 NYS 
310; Pascocello v. Brooklyn Heights 
R. Co., 26,..Misc., 412. 56 INYS- 177; 
Gansevoort Bank vy. Altshue, 26 Misc. 
6, 55 NYS 733; Mishkind-Feinberg 
Realty Co. v. Rosenhaft, 119 NYS 
682; White v. Lawyers’ Surety Co., 
84 NYS 247; Cohen v. Ridgewood 
Shirt Co., 84. NYS, 188. - And see 
Wuertz v. Braun, 113 App. Div. 459, 
99 NYS 340 (no appeal from an order 
vacating ‘fon the papers” a warrant 
of seizure issued pursuant to Munic- 
ipal Court Act, L. [1902] p 1532 c 580 
§ 138, in an action to foreclose a lien 
on personal property); Prinstein v. 
De Rosa, 69 Misc.. 619, 126 NYS 97; 
Hyman v. Segal, 44 Misc. 226, 88 NYS 
1036; Maneely v. Mayers, 43 Misc. 
380, 87 NYS 471; Leavitt v. Katzoff, 
43 Misc. 26, 86 NYS 495 (no appeal 
from refusal to vacate order of ar- 
rest); Adolph vy. Klein, 23 Misc. 700, 
52 NYS 32; Levy v. Warschauer, 125 
NYS 625; Speiser v. Greitzer, 113 
NYS 815; Mann v. Meryash, 107 NYS 
599. Appeals from particular orders 
sce also infra §§ 291 et seq, 355, 360, 
75. 

26. Terre :Haute, etc, R. Co. v. 
Indianapolis, ete., Tract. Co., 167 Ind. 
193, 78 NE 661. we 


27. “Kurrie ™% 
Pa. 12,257 Ap14106; 
28. Caswell v. Comstock, 6 Mich. 
i 
29. Jay v. O’Donnell, 178 Ind. 282, 


Cottingham, 
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98 NE 349; Good v. Burk, 167 Ind. 
462, 77 NE 1080; Farrel v. State, 7 
Ind. 345; Newbold v. Green, 122 Md. 
648, 90 A 518; Griffee v. Mann, 62 
Md. 248 


30. Keller v. Harrison, (Iowa) 
129 NW 57 (holding that, under 
Code § 4100, giving the supreme 


court appellate jurisdiction over “all 
judgments” except as otherwise pro- 
vided by law, and § 3769, providing 
that every final adjudication of the 
rights of the parties is a judgment, 
the word “judgment” in § 4100 means 
a final judgment, so that a judgment 
for costs, which does not finally de- 
termine the rights of the parties, is 
not appealable); Gentz v. Galles, 14 
N. M. 341, 3438, 93 P 702 [quot Cyc] 
(statute authorizing ‘any person ag- 
grieved by any decision of any Pro- 
bate Court’ to appeal to the dis- 
trict court does not authorize an ap- 
peal from the probate to the district 
court except from a final order, de- 
cision, or judgment). And see Smiley 
v. Provident Life, etc., Co., 106 Va. 
787, 56 SE 728. 

{a] The term “final decision” as 
used in the federal Judiciary Act of 
March 38, 1891 (26 U. S. St. at L. 828 


from ‘‘any order or decree’’ gives the right of ap- 
peal from interlocutory as well as final orders or 


Statutes permitting appeals in discretion of chan- 
cellor, judge, or appellate court. In some jurisdic- 
tions, a statute gives a chancellor, judge, or court 
diseretionary power to allow an appeal from cer- 
tain interlocutory orders in equity cases.°* 
statute is limited, of course, to the particular orders 
in such causes which are specified.*° 
statutes.in some jurisdictions, however, authorizing 
allowance of an appeal from any interlocutory order. 
or decree in the interest of justice.*® 


Such a 


There are also 


e 517 § 6) authorizing the review of 
a final decision on a writ of error, 
etc., is equivalent to the terms “final 
decree,” or ‘final judgment,’ used in 
the statutes preceding the Judiciary 
Act. Cassatt v. Mitchell Coal, etc., 
Go., 150 Med.:.32, 81 CCA\80, 10 ERA 
NS 99; Brush Electrie Co. v. Electric 
Impr.iCos, 51.58 ed. 557, 23.6CA e3es 

31.. Spicer v. Simms, 6 Ariz. 347, 
57 P 610; Moore’s App., 203 Pa. 376, 
53 A 241. 


32. Taylor v. Jay County, 120 Ind. 
121, 22 NE 108. 

83. Price v. Nesbit, 10 S: C: Ea. 
445. And see McKay y. Rumble, 8 
Man. 86. 

34. State v. Woodruff, 83 Miss. 
107, 35 S 422; Harrison vy. Farns- 
worth, 1 Heisk. (Tenn.) 751. 

[a] A writ of error lies only 
from a final decree, although the 


chancellor may, in his discretion, 
grant an appeal from a decree not 
. Helms y. Mynatt, 6 Coldw. 
(Tenn.) 215. 
Final decree as to one per- 
gon.—In Tennessee an appeal may, 
in the discretion of the chancellor, 
be allowed where the rights of one 
party are determined, although there 
are other parties as to whom the 
decree is final. Harrison v. Farns- 
worth, 1 Heisk. (Tenn.) 751. 

{[c] Presumption as to granting. 
—When the record shows that a 
proper state of facts existed for 


the exercise of the discretionary 
power of the chancellor, it will be 
presumed that the appeal was 


granted under the statute. MHarri- 
eee v. Farnsworth, 1 Heisk. (Tenn.) 

35. Payne v. Satterfield, 114 Tenn. 
58, 84 SW 800; Lang v. Ingalls Zine 
Co., 99 Tenn. 476, 42 SW 198; Younger 
v. Younger, 90 Tenn. 25, 16 SW 78; 
Andrews v. Warner, 87 Tenn. 1, 9 SW 
194; Sigler v. Vaughn, 11 Lea (Tenn.) 
131; Hunter v. Gardenhire, 10 Lea 
(Tenn.) 87; Abbott v. Fagg, 1 Heisk. 
(Tenn.) 742. 

[a] Statute not applicable to ac- 
tions at law.—Shannon Code § 4889, 
providing, in the article relating to 
appeals in equity cases, that the 
chancellor or circuit judge may, 
in his discretion, allow an appeal 
from his decree in equity cases, or 
he may allow such appeal on over- 
ruling a demurrer, or from a decree 
which settles a party’s right, al- 
though the case has not been dis- 
posed of as to others, applies to 
equity cases only, and does not au- 
thorize an appeal from an order sus- 
taining a demurrer to a part only of 
a declaration in an action at law. 
Payne v. Satterfield, 114 Tenn. 58, 84 
Shes = 

36. arish v. Hedges, 34 App. (D. 
C.) 21 (under act of congress au- 
thorizing the court of appeals of the 
District of Columbia to allow an ap- 
peal from any interlocutory order 
or decree whenever it is made to 
appear upon petition that it will be 
in the interest of justice to allow 


it). And see Rodrigues v. Correia, 
20 Hawaii 563. 
[a] When allowed.—(1) Under 


such a statute an appeal was allowed 
from an interlocutory order in equity 
enjoining the prosecution of eject. 
ment suits and framing issues for 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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When ‘‘consent of the opposite party or his at- 
torney’’ is required as a condition precedent to thé 
prosecution of an appeal from an interlocutory rul- 
ing an appeal will be dismissed when taken with- 


out that consent.3* 


The fact that the case has been to the supreme 
court and remanded is not a bar to an appeal from 
an interlocutory order for which a statute makes 


provision.?® 
Constitutionality of statute. 


requirements.*° 


[§ 258] 


Of course a statute 
allowing appeals from an interlocutory decision, to 
be valid, must not conflict with constitutional pro- 
visions as to appellate jurisdiction,®® and it must 
have been enacted in accordance with constitutional 


(3) What Constitutes Final or Inter- 


APPEAL AND ERROR 


(SCI) 44t 


A final judgment, order, or decree has been variously 
defined or held to be one that either terminates the 
action itself, or decides some matter litigated by the 
parties, or operates to divest some right, in such 


manner as to put it out of the power of the court 


making the same, after the expiration of the term, 
to place the parties in their original condition ;** 
a judgment that has terminated the litigation be- 


tween the parties in the court rendering it;** one 


which decides all the points in controversy between 
the parties, and which, disposing of all the issues 
not previously disposed of by interlocutory judg- 
ments, is the last judgment rendered in the case ;* 
one which disposes of the subject matter of the con- 


troversy or terminates the htigation between the 


locutory Judgment, Order, or Decree in General.** 


trial by jury where it appeared that 
the trial of the issues would result 
in vexatious delay and costs, to no 
purpose if it should afterward_ be 
determined, on an appeal from a final 
decree, that the equity court had no 
jurisdiction to determine the ques- 
tion between the contesting claim- 
ants. Healey v. Maroney, 34 App. 
(D. C.) 99. (2) An appeal was also 
allowed from a probate order va- 
eating a previous order approving 
and passing the account of an exec- 
utor and requiring him to give an 
additional bond, where. the order so 
appealed from was made upon the 
petition of a creditor of the estate 
filed after final distribution, and the 
executor had no _ statutory notice 
before making such _ distribution. 
cee v. Hedges, 34 App. (D. C.) 


{[b] Where no advantage can ac- 
crue to appellant the appeal will be 
denied. In re Rudolph, 38 App. (D. 
C.) 547 (where the appeal, if al- 
lowed, could not be heard in regular 
course until after the summer re- 
cess, during which time a final de- 
eree could be entered by the lower 
court and an appeal taken there- 
from). 

{c]. Patent cases.—The court of 
appeals of the District of Columbia 
has no power under the above stat- 
ute or any other statute to grant a 
special appeal from an interlocutory 
decision of the commissioner of pat- 
ents. Universal Motor Truck Co. v. 
Bea eran Motor Co., 41 App. (D. C.) 


Allowance of appeals generally see 
infra § 1088 et seq. 


37. Crumley v. Bryan, 69 Ala. 91. 
88. State v. Woodruff, 83 Miss. 
107, 35 \S 422. Compare however 


Whitman v. Foley, 16 NYS 23 (hold- 
ing that after a party has been on 
an appeal from a final judgment he 
cannot appeal again from a previous 
intermediate order which might have 
been reviewed on the appeal from 
the final judgment). 

39. See supra §§ 3, 30. And see 
State v. Northern Cent. R. Co., 18 
Mad. 193 (holding that the legislature 
has power to confer on the court of 
appeals the right to hear appeals 
from interlocutory decisions in spe- 
cial cases, but such a law, to be 
constitutional, must leave the ju- 
dicial functions of the court untram- 
meled). 

[a] Appeals not allowable except 
from final judgments.—A_ constitu- 
tional provision declaring that “from 
all final judgments of the district 
court there shall be a right of ap- 
peal to the supreme court” is not a 
mere guaranty of the right of ap- 
peal, but a grant of the right of an 
appeal from all final judgments only, 
and therefore the legislature cannot 
allow appeals to the supreme court 
from interlocutory orders or judg- 
ments of the district courts. North 
Point Cons. Irr. Co. v. Utah, etc., 
Canal Co., 14 Utah 155, 46 P 824. 
See also Welsh v. Lambert, 18 Utah 


1, 54 P 975; Watson v. Mayberry, 15 
Utah 265, 49 P 479; Hastman v. 
Gurrey, 14 Utah 169, 46 P 828. Com- 
pare Hodson v. Union Pac. R. Co., 14 
Utah 381, 46 P 270. 

[b] Territorial courts.—In so far 
as a territorial statute attempts to 
extend the appellate jurisdiction to 
appeals other than from final judg- 
ments it is in conflict with a pro- 
vision in the organic act that from 
all “final decisions” of the district 
court there shall be a right of ap- 
peal to the supreme court. Jung v. 
Myer, 11-N.-M: 378, 63''P 933: 

40. Dyers, etc., Union No. 10,168 
v. Schuettauff, 113 Ill. A. 422. See 
Statutes [36 Cyc 929]. 

[a] Title of act.—Thus it has been 
held that an appeal cannot be main- 
tained from an interlocutory order 
overruling a motion to dissolve an 
injunction under a statute allowing 
such an appeal where the act is en- 
titled, “An act to provide for ap- 
peals from interlocutory orders 
granting injunctions or appointing 
receivers,” since the act, in so far 
as it allows such an appeal, is in 
violation of the constitutional pro- 
vision that the subject of an act 
must be embraced in its title. Dy- 
ers, etc., Union No. 10,168 v. Schuett- 
auff, 113 Ill. A. 422; Black Diamond 
Co. v. Waterloo, 62 Ill. A. 206; Chi- 
cago v. Beck, 44 Ill. A. 47; Taylor v. 
Kirby, 31 Ill. A. 658. Contra Hately 
v. Myers, 96 Ill. A. 217 [disappr Dy- 
ers, ete., Union No. 10,168 v. Schuett- 
auff, supra]. See also Statutes [36 
Cyc 1017 et seq]. 

41. Decisions as to particular 
matters see infra § 291 et seq. 

Decisions in particular actions or 
proceedings see infra 3 382 et seq. 

Decisions of intermediate appellate 
courts see infra § 418 et seq. 

Dependent on rendition, form, or 
entry of judgment, order, or decree 
see infra § 440 et seq. 

42. Batesville v. Ball, 100 Ark. 
496, 140 SW 712, AnnCas19138C 1317; 
Chesapeake, ete. R. Co. v. Helton, 
141 Ky. 404, 132 SW 1024; Tipton v. 
Harris, 87 SW 1074, 27 Kyl 1175; 
Strull v. Louisville, etc., R. Co., 76 
Sw 181, 25 Kyl 678; McKinney v. 
Thomson, 69 SW 707, 24 KyL 337; 
Winn v. Carter Dry Goods Co:, 102 
Ky. 370, 43 SW 4386, 19 KyL 1418; 
Helm v. Short, 7 Bush (Ky.) 6238; 
Applegate v. Applegate, 4 Metce. (Ky.) 
236; Turner v. Browder, 18 B. Mon. 
(Ky.) 825; Maysville, ete., R. Co. v. 
Punnett, 15 B. Mon. (Ky.) 47. 

[a] When the jurisdiction of the 
court is exhausted its judgment is 
final. Howard v. Brown, 197 Mo. 52, 
95 SW 195; State v. Sutterfield, 54 


Mo. 391. 

43. State v. Salt Lake County 
Third Judicial Dist. Ct. 36 Utah 
223, 226, 102 P 868 (where it is said: 
“Tt is settled law in this jurisdic- 
tion that a judgment is final for the 
purpose of taking an appeal when it 
terminates the action or proceeding 
in which it is rendered, and that, 
too, regardless of whether or not 


parties on the merits;*® one that puts an end to the 


the rights of the parties- with refer- 
ence to the subject-matter of the 
action have been adjudicated’’); Bris- 
tol v. Brent, 35 Utah 213, 99 P 1000; 
Winnovich v. Emery, 33 Utah 345, 93 
P 988; Honerine Min., etc. Co. v. 
Tallerday Steel Pipe, ete., Co. 30 
Utah 449, 451, 85 P 626 (where it is 
said: “It is the termination of the 
particular action which marks the 
finality of the judgment. A decision 
which terminates the suit, or puts 
the case out of court without an 
adjudication on the merits, ; 
ertheless, a final judgment’’); 
son v. Mayberry, 15 Utah 265, 49 P 
479. And see Norton’s App., 84 
Conn. 24, 78 A 587. 

44. Bossier v. Hollingsworth, 117 
La. 221, 41 S553. j 

45. U. S.—Bostwick v. Brinker- 
hoff, 106 U. S..38, 1°SCt 15;.27 Li ed. 
73; Beebe v. Russell, 19 How. 283, 
15 L. ed. 668; Heinze v. Butte, etc, 
Cons. Min. Co., 129 Fed. 337, 64 CCA 
15; Dufour v. Lang, 54 Fed. 913, 4 
CCA 663. 

Colo.—Tomboy Gold Mines Co. v. 
Araphoe County Dist. Ct., 23 Colo. 
441, 48 P 587. 
eee C.—Chappell v. O’Brien, 22 App. 


Fla.—Graves v. Harris, 61 Fla. 
254, 54 S 390; Bell v. Niles, 60 Fla. 
31, 53 S 714; Mitchell v. St. Peters- 
burg, ete., R. Co., 956 Fla. 497, 47. S 


794; Sedgwick v. Dawkins,’ 18 Fla. 
oe Braneh) vis Branch,” 5) ial 
111.—Jenkins, ete., Co. v. Wells, 


220 Ill. 452, 77 NE) 236 [aff 123° Da 
A. 280]; Brodhead vy. Minges, 198 
Ill, 513, 64 NE 998 [aff 99 Ill. A. 
435]; Callahan v. Ball, 197 Ill. 318, 
64 NE 295; Gade v. Forest Glen 
Bricks etes/'Co., 9158 1s) 394.42 Ne 
65; Pentecost v. Magahee, 5 Ill. 326; 
Lewis v. New Musie Hall Co., 100 
Ill. A. 415; Wheelberger v. Knights, 
TA TLV PAM SS 1e 

Ind.—Champ vy. Kendrick, 130 Ind. 
545, 30 NE 635. , 

Ind. T.—Little v. Atchison, 
R. Co. 4 Ind. T. 698, 76 Swi 288% 
Little v. Atchison, ete, R. Co. 2 
Ing TE ph51s) 53Siwi sisdt 

Ky.—Maxwell v. England, 115 Ky. 
783, 74 SW 1091, 25 KyL 1091. 


ete., 


Miss.—Barrier v. Kelly, 81 Miss. 
266, 32 S 999. 
Nebr. — Huffman v. Rhodes, 72 


Nebr. 57, 100 NW 159, (holding that 
a ruling of a district court that a 
claim against an estate was equit- 
able in character, and not triable as 
a legal action, and that the court 
was without jurisdiction to deter- 
mine the controversy as a law ac- 
tion, was not a final order or judg- 
ment disposing of the merits of the 
controversy, from which error or ap- 
peal could be prosecuted). 

N. Y.—Jacques v. Methodist Epis- 
roe Church, 17 Johns. 548, 8 AmD 


R. I.—McAuslan v. McAuslan, 34 
R. I. 462, 83 A 837. 

Tenn.—HEmployers’ Indemn. Co. v. 
Willard, 125 Tenn. 288, 151 SW 1029. 


442 [30.J.] 


action or cause ** and leaves nothing to be judicially 
determined ;*7 one that disposes of the merits of the 
case, settles the rights of the parties under the 
issues, made by the pleadings, or disposes of the 
cause and places the parties out of court;*® one 
which so terminates the litigation between the par- 
ties that it may be enforced by rule or execution,*® 
although it need not in terms direct its enforee- 
ment; ;°° one which terminates the litigation on the 
merits of the cause, so that, if there should be an 
affirmance, the lower court would have nothing to 
do but execute its decree already entered;°! one 
which disposes of all matters in litigation between 


Tex.—Therriault vy. Compere, (Civ. 
A.) 47 SW 750. 

Utah.—Standard Steam Laundry 
v. Dole, 20 Utah 469, 50 P 1109; Wat- 
son v. Mayberry, 15 Utah 265, 49 Ly 


479; North Point Cons. -Irr. Co. 
Utah, ete. Canal Co., 14 Utah 155, 
46 P 824. 


Vt.—Nelson vy. Brown, 59 Vt. 600, 
601, 10 A 721 (where it is said: “A 
final order or decree is one that dis- 
poses of the merits of the cause,— 
that settles the rights of the: parties 
under the issues made by the plead- 


ings’’). 

Va.—Trammell vy. Ashworth, 99 
Va. 646, 39 SE 593; Thornton v. 
Fitzhugh, 4 Leigh (31 Va.) 209. 


W. Va.—Hill v. Cronin, 56 W. Va. 
174, 49 SH 1382. 
60 Fla. 


46. Fla.—Bell 
31, 538 S 714. 

Ind.—Burson v. New York Nat. 
Park, Bank) .40\ Ind 273% 13) Amok 
285; Henson v. Walts, 40 Ind. 170; 
Smith v. Scearce, 34 Ind. 285; Smith 
v. Long, 43 Ind. A. 668, 88 NE 356. 

Ky.—Harding v. Harding, 145 Ky. 
315, 140 SW 533; Trade Discount Co. 
Vv. Cox, 143 Ky. 516, 136 SW 901. 

Mass.—Hovey v. Crane, 10 Pick. 
440 (where it is held that “any order 
or proceeding which disposed of the 
cause, and placed the parties out of 
court” is final). 


v. Niles, 


ING ents 1 Johns. 
Ch. BB [aff 12 Johns, 500]. 
207. 

47. U. S—North America -Guar- 


antee Co. v. Mechanics’ Sav. Bank, 
etc Coy. 134 Uses, 1082,019 GSCtnbon; 
43 L. ed. 818; Withenbury v. U. S., 
5 Wall. 819, 18 L. ed. 6138; Colley v. 
Wolcott, 187 Fed. 595, 109 CCA 425; 
Maas v. Lonstorf, 166 Fed. 41, 91 
CCA. 627. 

Ark.—Randolph vy. Nichol, 74 Ark. 
93, 84 SW 10387. 

Colo.—Denver County Ct. v. Hagle 
Rock Gold Min., ete., Co., 50 Colo. 
865, 115 P 706; Burlington, ete, R. 
Co.’ v. Colorado Eastern R. Co. 45 
Colo, 222,100 P’ 607: 

Ind.—In re Appleman, 94 NE 566, 
570 (where it is said: “Many at- 
tempts have been madé to define and 
distinguish between final judgments 
and interlocutory orders, and it may 
safely be said that no hard and fast 
rule can be laid down, further than 
that final judgments are those which 
finally dispose of the subject-matter 
as to all parties, so far as the court 
before which it is pending has power 
to dispose of it’); Starkey v. Star- 
key, 166 Ind. 140, 76 NE 876; Home 
Electric Light, etc, Co. v. Globe 
Tissue Paper Co., 145 Ind. 174, 175, 
44 NE 191 (where it is said that “a 
final judgment is one which deter- 
mines the rights of the parties in 
the suit, or a distinct and definite 
branch of it, and reserves no fur- 
ther question or direction for future 
determination’). 

Ind. T.—Little v. Atchison, etc., R. 
Co.,..2) Ind. T555153.S Wid331 

Ky.—Trade Discount Co. v. Cox, 
143 Ky. 515, 516, 136 SW 901 (where 
it is said: “A final judgment or or- 
der is such an order as at once puts 
an end to the action, by declaring 
that the plaintiff has either entitled 
himself, or has not, to recover the 


te. “ 
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remedy sued for....It must not 
merely decide that one of the parties 
is entitled to relief of a final charac- 
ter, but it must give that relief by 
its own force, or be enforceable for 
that purpose, either without further 
action by the court, or by process of 
contempt. In other words, a final 
order is an order that disposes of 
the merits of the case; that settles 
the rights of the parties under the 
issues made by the pleadings; or, 
which disposes of the cause and 
places the parties out of court’); 
Maxwell v. England, ihe Ky. 783, 
74 SW 1091, 25 KyL 143. 
Nebr.—Douglas County  School- 
Dist. No. 15 v. Brown, 10 Nebr. 440, 
BN Ws 770; Smith v. Sahler, 1 Nebr. 


Nev.—Perkins v. Sierra Nevada 
Silver Min. Co., 10 Nev. 405. 

N. J.—Ellison Vv: $GrayebbarNi J: 
ae 581, 387 A 1018. 

M.—Bateman v. Gitts, 17 N. M. 
619, "133 P 969. 

Ss. C—Britton v. Johnson, 13 SEEK OA 
Eq. 24. 

Tenn.—Pond v. Trigg, 5 Heisk. es 
Tex.—Texas R. Commn. v. Weld, 
Tex. 278, 66 SW 1095 [rev (Civ. mee 
66 SW 122]; Beal v. Portales First 

Nat. Bank, (Civ. A.) 188 SW 893. 

Va.—Salem Loan, ete, Co. v. Kel- 
sey, 115 Va. 382, 79 SE 329; Stull v. 
Harvey, 112 Va. 816, 72 SE. 701; 
Trammell v. Ashworth, 99 Va. 646, 
39 SE 593. 

W. Va.—Pickens v. Daniels, 58 W. 
Va. 327, 52 SE 215 (holding that a 
decree ascertaining a personal in- 
debtedness from defendants to plain- 
tiffs, but not. decreeing payment 


thereof and not fixing a lien there-_ 


for or otherwise providing for its 
payment, is not final and appealable). 

[a] “The general rule applicable 
in determining whether a judgment 
is final or merely interlocutory, as 
deducible from the authorities, is 
that, if anything further in the na- 
ture of judicial action on the part of 
the court is essential to a final de- 
termination of the rights of the 
parties, the judgment is interlocu- 
tory only.” Zappettini v. Buckles, 
167 Cal. 27, 1388 P 696. 

[b] Pending a commissioner’s re- 
port, undisposed of, a decree prema- 
turely entered, not finally determin- 
ing the controversy, is not appeal- 
able. Smith v. Evans, 42 W. Va. 
352, 26 SE 347. 

{c] That a decree is capable of 
enrollment has been held to suggest 
the distinction between a final and 
an interlocutory decree. RpRKING Vi 
Wild, 14 Wend. (N. Y.) 5 

48. Harding v. Hoare. 145 Ky. 
315, 140 SW 533; Trade Discount Co. 
Vv. S53 143 Ky. 515, 136 SW 901. 

S.—Dainese v. Kendall, 119 
U. ae 53. 7 SCt 65, 30 L. ed. 305; St. 
Louis, etc., R. Co. v. Southern ’Ex- 
press Co., 108 U. S. 24, 2 SCt: 6, 27 
L. ed. 638; Grant v. Phoenix Ins. Co., 
106 U. S. 429, 1 SCt 414, 27 L. ed. 
237; Bostwick v. Brinkerhoff, 106 U. 
Si (3, le SCtelb.427,. Ls ed: W38> Maasrv; 
Lonstorf, 166 Fed. 41, 91 CCA 627; 
In re Michigan Cent. R. Co., 124 Fed. 
727, 59 CCA 6438; Hast Coast Cedar 
Co. v. People’s Bank, 111 Fed. 446, 
49 CCA 422; Dufour v. Lang, 54 Fed. 
913, 4..CCA 1663. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


[§ 258° 


the parties as shown by the record;°? one which 
finally disposes of the rights of the parties, either 
upon the entire controversy or upon some definite: 
and separate branch thereof ;°* one which disposes. 
of all the issues, as to all the parties, involved in 
the controversy presented by the pleadings, to the 
full extent of the power of the court to dispose of 
the same, and puts an end to the particular case as. 
to all of such parties and all of such issues.°* 
the other hand, it has been said that a judgment, 
order, or decree which is entered between the in- | 
stitution and termination of a suit,°> which relates 
only to a question of law or to a matter of practice 


On 


Ga.—Capital City Tobacco Co. v- 
Anderson, 138 Ga. 667, 75 SH 1040. 

Ill.— Chicago, etc. R. Co. v. Chi- 
cago, 148 Ill. 141, 35 NE 881; Brod- 
head v. Minges, 99 Ill. A. 435 [aft 
198 Ill. 513, $4 NE 998]. 

Ky. —Bennett v. Knott, 112 SW 
849, 851 (where it is said: ‘“‘The rule 
is that no order is final ordinarily 
which may not be enforced by rule 
or execution’’). 

Mich.—Kingsbury v. Kingsbury, 20 
Mich. 212. 

Nebr.—Parmele v. Schroeder, 59 
Nebr. 553, 81 NW 506. 

Pa.—National Transit Co. v. U. S. 
Pipe Line Co., 180 Pa. 224, 36 A 724. 

[a] But not necessarily one on 
which an execution may issue. Tap- 
pan v. Bruen, 5 Mass. 193; Bemis v. 
Faxon, 2 Mass. 141. 

[b] While a decree is suspended 
by order of the court at the same 
term at which it is passed, an ap- 
peal does not lie during the suspen- 


sion. Bennett v. Bennett, 5 Gill 
(Md.) 463. 
50. Ex p. Dickerson, 30 Tex. A. 


448, 17 SW 1076; Terry v. State, 30 
Tex. A. 408, 17 SW 1075. See also 
Texas R. Commn. v. Weld, 95 Tex. 
278, 66 SW 1095. 

[a] Action to set aside rates 
fixed by railroad commission.—Un- 
der Rev. St. art 4564, permitting the 
enforcement of rates, charges, etc., 
prescribed by the railroad commis- 
sion until finally found to be unjust 
in a direct action brought for that 
purpose under the two following ar- 
ticles, wherein the only issue to be 
determined is the reasonableness and 
justice of the decision of the com- 
mission as to any rate, classification, 
regulation, etce., a judgment in an 
action brought thereunder by a per- 
son dissatisfied with a decision of 
the commission, which only finds 
that a certain regulation of freight 
rates by it, and its refusal to estab- 
lish a different rate, is unjust and 
unreasonable, and which does not 
accord relief otherwise to plaintiff, 
is a final judgment from which an 
appeal may be_ taken. Texas R. 
Commn,. v. Weld, 95 Tex. 278, 66 
SW 1095 [rev (Civ. A.) 66 SW 122]. 

51. Grant v. Phenix Mut. L. Ins. 
Co.,V 106 UL Ss429 71 SCRI414 227 oles 
ed. 237: McQuillan v. McQuillan, 35 
Re. ah 87 A 167; McAuslan v. 
Mefusian 34 Rs I. 462, 83 A 837. 

52. heppy_ v. Stevens, 200 Fed. 
946, 119 CCA 330. 

53. Park Ridge v. Murphy, 258 
Tll. 365, 101 NE 524; Mutual Reserve 
Fund Life Assoc. v. Smith, 169 TIIl. 
264, 48 NE 208, 61 AmSR 172. See 
infra § 259. 

54, Wehmeier vy. Mercantile Bank- 
ing Co., 49 Ind. A. 454, 97 NE 558; 
Neyens v. Flesher, 39 Ind. A. 399, 
79 NE 1087. To same effect Barnes 
v. Wagener, 169 Ind. 511, 82 NE 1037; 
Keller v. Jordan, 147 Ind. 113, 46 
NE 3438; Hopp v. Luken, 44 Ind. A. 


568, 89 NE 916; Rife v. Diamond 
Flint Glass Co.,. 42); Ind: (A.2 (346). 85: 
NE 726 


Determination of all issues see: 
infra § 259. 

Finality as to all parties see infra 
§ 278 et seq. 
hee Kennedy v. Morrison, 31 Tex. 


Ts 
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( 


in the course of the proceeding,®* which is inter- . 
mediate or incomplete and settles rights of parties 
but leaves something remaining to be done,®? or 
which relates only to some question of law or mat- 
ter of practice in the course of the proceeding, and 
deaves something remaining to be done by the court 
entering the same, or by some other court having 


56. Illinois Trust, ete, Bank v. 
Howard, 185 Ill. 332, 57 NE 39. See 
also Pfeiffer v. Crane, 89 Ind. 485. 

57. Cambridge Valley Nat. Bank 
v. Lynch, 76 N. Y. 514;,Tompkins v. 
Hyatt, 19, N. Y. 534. 

[a] “The difference between in- 
terlocutory and final’ decrees is this, 
that in the former some _ further 
steps are required to be taken to 
enable the court to adjudicate and 
settle the rights of the parties, while, 
under a final decree, the party ob- 
tains his rights without any further 
adjudication on the merits, either by 
the direct operation of the decree it- 
self, or by means of proceedings of 
a ministerial character in execution 
of it.” Lewis v. Campau, 14 Mich. 
458, 460, 90 AmD 245. See _ also 
Kelley v. Stanbery, 13 Oh. 4908. 

58. Batesville v. Ball, 100 Ark. 
496, 140 SW 712, AnnCas1913C 1317. 
And see Rozinsky v. Seawright, 


(Ga.) 82 SE 661. 

59. U. S—uwvU. S. v. Beatty, 232 
U.-S. 463, 34 SCt 392, 58 L. ed. 686; 
Paducah v. East Tennessee Tel. Co., 
229 U.S. 476, 33. SCt 816,57 1. ed. 
1286; Rexford v. Brunswick-Balke- 
Collender Co., 228 U.S. 339, 338 SCt 
-515, 57 L. ed. 864 (appeals to circuit 
eourt of appeals); Louisiana Nav. 
Co. y. Louisiana Oyster Commn., 226 
U.,, S..-99,-33 SCt 78. 57-L.; ed: 138; 
Deslions v. La Compagnie Générale 
Transatlantique, 210 U. S. 95, 28 SCt 
664, 52 L. ed. 973; Clark v. Roller, 
199 U. S. 541, 26 SCt 141, -50,L._ ed. 
300 [mod 19 App. (D. C.) 539]; Cov- 
ington v. Covington First Nat. Bank, 
185 U. S. 270, 22 SCt 645, 46 L. ed. 
906; North America Guarantee Co. 
v. Mechanics’ Sav. Bank, ete. Co., 
ATS WS: 82, plousCe 551; A3- fe ed. 
$18; Latta v. Kilbourn, 150 U. S. 
BA TA. SCtuA201, Si iq ed: 1169.0 SE. 
Clair County v. Lovingston, 18 Wall. 
628, 21 L. ed. 813; Beebe v. Russell, 
19 How. 288, 15 L. ed. 668; Chace v. 
Vasquez, 11 Wheat. 429, 6 L. ed. 511; 
The Palmyra, 10 Wheat. 502, 6 L. 
ed. 375; Sheppy v. Stevens, 200 Fed. 
946, 119 CCA 3830; Colley_v. Wol- 
cott, 187 Fed. 595, 109 CCA 425; 
Maas v. Lonstorf, 166 Fed. 41, 91 
CCA 627; Memphis Keeley Inst. v. 
Leslie E. Keeley Co., 144 Fed. 628, 
75 CCA 480; Columbia Ave. Trust 
Co. v. MacAfee Co., 136 Fed. 402, 69 
CCA 246; Mercantile Trust Co. v. 
Chicago, etc., R. Co., 123 Fed. 389, 
60 CCA 651; East Coast Cedar Co. v. 
People’s Bank, 111 Fed. 446, 49 CCA 
422: Western Electric Co. v. Wil- 
ljiams-Abbott HElectric Co., 108 Fed. 
952, 48 CCA 159; Ries v. Henderson, 
78 Fed. 515, 24 CCA 194; Lockwood 
v. Wickes; 75 Fed. 118, 21 CCA 257; 
Desvergers v. Parson, 60 Fed. 143, 
8 CCA. 526. 

Ala.—Ex p. Jonas, 64 S 960; Stall- 
worth v. Brown, 155 Ala. 217, 46 S 


467: Tatum v. Yahn, 130 Ala. 575, 
29 S 201; Beall v. Lehman, ete., Co., 
128 Ala. 165, 29 S 12; Randall _v. 


Hardy, 107, Ala. 476, 19 S 971; Wil- 
kinson v. Searcy, 74 Ala. 243; Hastie 

v. Aiken, 67 Ala. 313... 
Ark.—Radford v. Samstag, 167 SW 
491; Blackstad Mercantile Co. v. 
Bond, 104 Ark. 45, 148 SW 262; Sen- 
nett v. Walker, 92 Ark. 607, 123 SW 
769: McDonald v. Rankin, 92 Ark. 
173, 122 SW. 88; Ayers .v. Anderson- 
Tully Co., 89 Ark. 160, 116 SW 199; 
Brown v. Norvell, 88 Ark. 590, 115 
Sw 372; Hargus v. Hayes, 83 Ark. 
186, 103 SW 163; Randolph v. Nichol, 
74° Ark... 93, °84..SW. 1037;.Davie, v. 
Davie, 52 Ark. 224, 12 SW 558, 20 
AmSR 170 and note; Johnson v. 
Clark, 4 Ark, 235. ‘ 
Co. v. Cali- 


Cal.—Title Ins., etc., 
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fornia Dev. Co., 159 Cal. 484, 114 P 
838; Williams vy. Conroy, 52 Cal. 414. 

Colo.—Denver County Ct. v.. Hagle 
Rock Gold Min., ete., Co., 50 Colo. 
365, 115 P 706; Greig v. HElliott, 29 
Colo. ~ 283, 68. P-.237;. Standley... v, 
Hendrie, ete., Mfg. Co., 25 Colo. 376, 
bb. P23; JBrockway i! vs Wey & Es 
Smith Co., 17 Colo. A. 96, 66 P 1073; 
Beene v. Powell, 10 Colo. A. 66, 50 P 


Conn.—Guarantee Trust., etc., Co. 
v. Philadelphia, etce., R. Co., 69 Conn. 
709, 38 A 792, 38 LRA 804. 

D. C.—Craighead v. Alexander, 38 
App. 229, AnnCas1913C 847 and note; 
King v. Harrington, 35 App. 111; 
Richardson vy. Reeves, 34 App. 9; 
Union Distilling Co. v. Schneider, 29 
App. 1; Chappell v. O’Brien, 22 App. 
ie? Pickrell v. Thompson, 12 App. 

Fla.—Banks v. Guinyard, 63 Fla. 
334, 58 S 229; Bell v. Niles, 60 Fla. 
31, 53 S 714; Mitchell v. St. Peters- 
burg, ete., R. Co., 56 Fla. 497, 47 S 
794; Griffin v. Orman, 9 Fla. ‘22. 

Ga.— Rozinsky v. Seawright, 82 
SE 661; Holtzendorff v. Dillard, 136 
Ga. 242, 71 SE 133; Smith v. Estes, 
128 Ga. 368, 57 SE 685; Du Vall v. 
Brogden, 123 Ga. 411, 51 SE _ 404; 
Brakelow Steamship Co. v. West, 
121 Ga. 104, 48 SE 693; Atlanta Nat. 
Bldg., ete., Assoc. v. Jones, 111 Ga. 
890, 36 SE 968; Allen v. Savannah, 
9 Ga. 286. 

Hawaii.—Farley v. Makee Sugar 
Co., 18 Hawaii, 267; Barthop v. Kona 
Coffee Co., 10 Hawaii 398. 

Ida.—Potter v. Falkington, 5 Ida. 
Sti ASPs 1A Thiessen: Wapktleesse O 
Ida. 21,46 P 329. 

Ill.—Hynes v. Jennings, 262 Iil. 
268, 104 NE 697; Franklin County 
Vv... Blake; 257° Ill) 354; (100° NEY 929; 
Winter y. Dibble, 251 Ill. 200, 95 
NE 1093; Hartman v. Pistorious, 248 
Ill. 568, 94 NE 181; Damon v. Bar- 
ker, 239 Ill. 637, 88 NE 278 (order 
in proceeding to establish drainage 
district); Clausen Park Drain., etc., 
Comrs. v. Daily, 239.111. 428, 88 NE 
201 (drainage proceeding); Rosen- 
thal v. Chicago Bd. of Education, 
239 Tll. 29, 87 NE 878 [aff 141 Til. A. 
134]; Foote v. Yarlott, 238 Ill. 54, 
87 NE 62; Jones v. Young, 228 fll. 
374, 81 NE 1042; Jenkins, etc., Co. v. 
Wells, 220 Ill. 452, 77 NE 236 [aff 
123 Ill. A. 280]; Gray vy. Ames, 220 
Ill. 251, 77 NE 219, 5 AnnCas 174 
and note; Lacey Levee, ete., Dist. v. 
Langellier, 215 Ill. 271, 74 NE 148; 
Thomson v. Black, 208 Ill. 229, 70 
NE 318: Glos v. Clark, 199 Tll. 147, 
65 NE 135; Brodhead y. Minges, 198 
Til. 518, 64 NE 998 [aff 99 Ill. A. 
435]; Callahan v. Ball, 197 Til. 318, 
64 NE 295; Davis v.. McCullouch, 
192 °T11 277; 61 NES377; Bucklen™ v. 
Chicago, 166 Tll. 451, 46 NE 1073; 
Sholty v. Sholty, 140 Ill. 81, 29 NE 
1041; Gade-v. Forest Glen _ Brick, 
etc., Co., 138 Ill. 39, 42 NE 65; Mc- 
Parland v. Larkin, 21 NE 565; Bar- 
ber v. Tolman, 176 Ill. A. 123; Mer- 
ecantile Credit Co. v. Richman, 174 
Tll. A. 181; Perkins v. Hunter, 161 
Tll. A. 404 (order of municipal 
court); Routt v. Newman, 157 Ill. 
A. 242: Kyser v. Miller, 144 Ill. A. 
316; Chicago Title, etc, Co. v. 
Thomson, 139 Ill. A. 158; De Grasse 
vy. H. W. Gossard Co., 138) 111. A. 
375; Harvey v. Cochran, 103 Ill. A. 
576: Lewis v. New Music Hall Co., 
100 Til. A. 415. 

Ind.—Crow v. Evans, 178 Ind. 661, 
100 NE 8; Barnes v. Wagener, 169 
Ind. 511, 82 NE 1037; Mak-Saw-Ba 
Club v. Coffin, 169’ Ind. 204, 82 NE 
461; Starkey v. Starkey, 166 Ind. 
140, 76 NE 876; Galentine v. Bru- 
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jurisdiction to entertain the same and to proceed 
further therewith,®* is interlocutory. 
frequently been held, either in express terms or in 
effect, that a Judgment, order, or decree is not final 
or appealable, unless it.determines the merits of the 
controversy, or the rights of the parties, and leaves 
nothing for future determination.®° 


And so it has 


On the other 


baker, 147 Ind. 458, 46 NE 903; Home 
Hlectric Light, ete, Co. v. Globe 
Tissue-Paper Co., 145 Ind. 174, 44 
NE 191; American Fidelity Co. v. 
East Ohio Sewer Pipe Co., 53 Ind. 
A. 335, 101 NE 671; McGraw vy. 
Nickey, 47 Ind. A. 159, 93 NE 1003; 
Hopp vy. Luken, 44 Ind. A. 568, 89 
NE 916; Smith v. Long, 43 Ind. A. 
668, 88 NE 356. 

Ind. T.—Denison, ete., R. Co. v. 
Raney-Alton Mercantile Co., 3 Ind. 
T. 104, 53 SW 496. ‘ 

lowa.—Peter Schoenhofen Brewing 
Co. v. Giffey, 1483 NW 1017; Eggert 
v. Interstate Inv., etce., Co., 146: lowa 
481, 125 NW 246; Suddeth v. Boone, 
121 lowa 258, 96 NW 853; Thompson 
v. Pickel, 20 Iowa 490. 

Ky.—Harrison v. Stroud, 150 Ky. 
797, 150 SW 993; Harding. v. Hard- 
ing, 145 Ky. 315, 140 SW 533; Trade 
Discount, .Co,,.v.. Cox, 143, Kyz" '51'5, 
136 SW 901; Chesapeake, etc., R. Co. 
v. Helton, 141 Ky. 404, 182 SW 
1024; Quigley v. Beam, 137 Ky. 325, 
125 SW 727; Bennett v. Knott, 112 
SW 849; Tillie v. Mitchell, 102 SW 
263, 31 KyL 389; Rural Home Tel. 
Co. v. Kentucky, ete., Tel., ete. Co., 
100 SW_ 847, 30 Kyl 1230; Marion 
County Fiscal Ct. v. Marion Circuit 
Court, 89 SW 704, 28 KyL 586; Shu- 
maker v.. Louisville, ete, R. Co., 74 
SW 211, 24 KyL 2374; McKinney v. 
Thomson, 69 SW 707, 24 Kyl 337; 
Harris v. Tuttle, 62 SW 729, 23 KyL 
220; O’Meara v. Covington First 
Nat. Bank, 37 SW 266, 18 Kyl 545; 
Gasket v. Noland, 1 J. J. Marsh. 


La.—Schwing v. Dunlap, 125 La. 
677, 51 S 684; Bossier v. Hollings- 
worth, 117 La. 221, 41 S 553. 

Md.—Beilman v. Poe, 120 Md. 444, 
88 A 131; Outlaw v. Outlaw, 118 
Md. 498, 84 A 383; Peoples v. Ault, 
117 Md. 631, 84 A 60; Decker v. 
Fahrenholtz, 107 Md. 515, 68 A 1048, 
72 A 3389; Sharp v. Bates, 102 Md. 
344, 62 A 747; Chappell v. Clarke, 
94 Md. 178, 50 A 527; Appler v. 
Merryman, 91 Md. 706, 47 A 1026; 
Moale v. Smith, 86 Md. 683, 
370; Waverly Mut., ete., Land, etce., 
Assoc. v. Buck, 64 Md. 338, 1 A 561; 
Nally v. Long, 56 Md. 567. 

Mass.—Riley v. Farnsworth, 116 
Mass. 223; Goddard y. Perkins, 9 


Gray 411. 

Mich.—Wanner  v. Martin, 173 
Mich. 503,_ 139’= NW, .249°7, Craig. wv. 
Ingham Cir. Judge, 171 Mich. 33, 
137 NW 117; Brooks vy. Hargrave, 
162 Mich. 599, 127 NW 689; Williams 
v. Olson, 151 Mich. 265, 114 NW 
1031; Dodge v. Reynolds, 135 Mich. 


692, 98 NW 737; U. S. Heater Co. v. 


North America Iron Molders’ Union, 
129 Mich. 354, 362, 88 NW 889 [cit 
Cyc]; Hake v. Coach, 105 Mich. 425, 
63 NW 306; Webber v. Randall, 86 
Mich. 58, 48 NW 617; Watson v. Wat- 
son, 47 Mich. 427, 11 NW 227. 
Minn.—Rase v. Minneapolis, ete., 
R. Co., 116 Minn. 414, 133 NW 986; 
McMahon y. Davidson, 12 Minn. 357. 
Miss.—Savings & Building, ete., 
Loan Assoc. v. Tart, 30 -S 693; Cook 
v. Bay, 5 Miss. 485. 
Mo.—Moran y. Stewart, 246 Mo. 
462, 151 SW 4389 (order appointing 
commissioners in an action for dower 
to set off homestead and dower); 
Baker v. St. Louis, 189 Mo. 875, 88 
SW 74; Deickhart:v. Rutgers, 45 Mo. 
132; Hill v. Young, 3 Mo. 337; Tam- 
blyn v. Chicago ead, ete, Co., 161 
Mo. A. 296, 148 SW 1095; Lyons v. 
Rollinson, 109 Mo, A. 68, 82 SW 646. 
Nebr.—Peterson v. Damoude, 95 
Nebr. 469, 145 NW 847; Trimble v. 
Corey, 86-Nebr. 5, 124 NW 907; Con- 
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hand, if it substantially meets these requirements, a 
judgment, order, or decree is generally final and 


tinental Trust Co. vy. Peterson, 76 
Nebr. 411, 107 NW 786, 110 NW 316; 
Huffman vy. Rhodes, 72 Nebr. 57, 100 
NW 159; Millard v. Parsell, 57 Nebr. 
178, 77 NW 390; Bartram v. Sherman, 
46 Nebr. 713, 65 NW 789; Smith v. 
Sahler, 1 Nebr. 310. 

N. H.—Wentworth y. Treanor, 31 
N, H. 528. 

N. J.—Newark Plank road, etc., Co. 
v. Elmer, 9 N. J. Eq. 754. 

N. M.—Bateman, v. Gitts, 17 N. M. 


619, 133 °P» 969. 
N. Y.—In re Simmons, 206 N. Y. 
577, 100 NE 455; Brown vy. Feek, 204 


INTs pcos tot "NE vk Roome v. 
Philips, 27 NOY: 35 Cruger  v. 
WOuUgIaASS,. 2) N.Y. bw; arenes v. Sa- 
bin, 122 App. Div. 666, 107 NYS 508; 
Belmont v. Ponvert, 26 N. Y. Super. 
693; Lawrence v. Farmers’ L. & T. 
Co., 15° HowPr 57” [rev on other 
grounds 13 N. Y. 200]; Chittenden v. 
Methodist Episcopal Church Mission- 
ary Soc., 8 HowPr 327; Harris v. 
Clark, 4 HowPr 78; Dickenson v. Cod- 
wise, 11 Paige 189; Quackenbush v. 
Leonard, 10 Paige 131; Johnson v. 
Everett, 9 Paige 636; Mills v. Hoag, 
qT Paige 18.031 Amr De 2 tas 

N. G.—Chadwick v. Norfolk-South- 
erm Re, Co. 161° NiCr 2095775 SE 802); 
Beck v. Thomasville Bank, 157 N.C 
105, 72 SE 632; Smith v. Miller, L55. 
N.C. 242, 71 SH 353; Pritchard v. 
Panacea Spring Co., 151 N. C. 249, 
65 SE 968; Riley v. Sears, 151_N. C. 
187, 65 SE’ 912; Richardson v. South- 
ern Express Co., THLYN. 'C.{608"65. Sia 
616; Moore v. Rowland Lumber Co., 
ey N. C. 261, 63 SE 953; Rogerson 

Greenleaf-Johnson Lumber Co.,/ 136 
N. C. 266, 48 SH 647; Shankle v. 
Whitley, 131 N. C. 168, 42 SE 574; 
McGehee v. Tucker, 122 N. C. 186, 29 
SE 833; Hinton v. Virginia L. Ins. 
Coz 116 N. C. Herida i i Me yl Dh PAC) LRG) Db Soe Oy 
Spencer, 95 N. C. OTT 

Oh.—State v. Judges, 69 Oh. St. 
372, 69 NE 659; Hobbs v. Beckwith, 
6 Oh. St. 2525 Longworth Vv. Sturges, 
6 Oh. St. 143° Teaff v. Hewitt, 1 Oh. 
St ol coo AmD 634; Cincinnati v. 
Reimer, 29 Oh. Cir. Ct. 696; Marriott 
v. Columbus, CEG) ies 29 Oh. Cir. Ct. 
166 [aff 76 Oh. St. 609, 81 NE 1190]; 
Phillips v. Mustard, 2 Oh. Dec. (Re- 
print) ©4557 73 WestLMonth 141. 

Okl.—M¢cCormick Harvesting Mach. 
Co. v. Kolb, 12 Okl. 1, 74 P 367. 

Or.—Anderson v. Robinson, 63 Or. 
228. 126 P 988, 127 P 546; Rockwood 
v. Grout, 55 Or. 389, 106 Pp 789; Kes- 
Jer v. Nice, 54 Or. 585, 104 P 2; Sears 
ve Dunbar o0eOr: 30, ole 145. 

Pa.—Com. v. Bonner, 238 Pa. 339, 
86 A 198: In re Blandburg Water Co., 
233 Pa. 230, 82 A 77; Kurrie v. Cot- 
tingham, 209 Pa. 12, 57 A 1106; Wat- 
kins v. Hughes, 206 Pa. 526, 56 A 
22: Moore v. Lincoln Park, etc... Con- 
sol. Co., 196 Pa. 519. 46 "A 857: In 
re Hopper. Tn PA wee Slee toe 1020; 
Platt v. Belsena Coal-Min. Co., 191 
Pa. *215, 43 A 207; Lauer v. Lauer 
Rrewing Co., 180 Pa. 593, 37 A 87; 
National Transit Co. v. U8. Pipe- 
Line Co., 180 Pa. 224, 36 A 724; Sing- 
er v. Pintzuk, 53 Pa. Super. 43; Com. 
v. Magee, 33 Pa. Super. 257; Com. v. 
Nagle. 31 Pa. Super. 175; Barnett’s 
Case. 28 Pa. Suner. 361. 

Phili 
nan, 14 Philippine 454. 

R. I.—Remington v. Barney, 35 R. 
I. 267, 86 A 891; Angerine v. O’Mara, 
35 R. LT 253, "86 A 558; Sanitary 
Oyster Carrier, etc., Co. v. Merwin, 
AY. td Bee Tee WB eos hee hag eras, 

S. C—Jones v. Williams, 89 S. C. 
574. 72 SE 546; Lowndes v. ‘Miller, 25 
SyCrabos Donaldson v. Farmers’, etc., 
Bank, 4 s. 

S. D.—Heegaard v. Dakota L. & 
ee COMM a Soy >: 569, 54 NW 656. 
Indemn. Co. v. 
Willard, 125 Tenn. 288, 151 SW 1029; 
Payne v. Satterfield, 114 Tenn. 58, 
84 SW 800; Patton v. Irvin, 8 Baxt. 
453; Meadows v. State, 7 Coldw. 416; 
Fisher vy. Fisher, (Ch.) 51 SW 987. 


APPEAL AND ERROR 


Tex.—Ft. Worth Impr. Dist. v. Ft. 
Worth, 158 SW 164; Raymond y. Con- 
ger, 51 Tex. 536; Keasler Lumber Co. 
v. Clark, (Civ. HAV) 151 SW 3845 (hold- 
ing that an order for preservation 
of property under control of the 
court in replevin is interlocutory) ; 
Bushong vy. Alderson, (Civ. A.) 143 
SW 200; Beal v. Portales First Nat. 
Bank, (Civ. A.) 133 SW 893; Benge 
V., wledrene (Civ, AU) ipl sca nono 
Jeter v. Goughenour, 37 Tex. Civ. A. 
643, 84 SW 1091; BE. L. Wilson Hard- 
ware Co. v. Duff, 37 Tex. Civ. A. 446, 
83 SW 907 [writ of error den 98 
Dex. S467 Soy SW V8 Oke Riddler iva 
Bearden, 36 Tex. Civ. A. 97, 80 SW 


1061; Thomas v. Hawpe, 25 Tex. 
Civ. A. 534, 62. SW 785. 
Utah.—Musser v. Edmunds, 23 


Utah 425, 64 P 1105; Standard Steam 
et! v. Dole,- 20 Utah 469, 58 P 
109. 


Vt.—Vermont Sav. Bank v. Bailey, 
87 Vt. 220,88 A 56%; McArthur vy. 
Blondin, 86 Vt. 62, 83 A 468; Abbott 
v. Sanders, 83. Vt. 165, ‘74 A» 1058; 
Hayes v. Stewart, 23 Vt. 622. 

Va.—Stull v. Harvey, 112 Va. 816, 
72 SE 701; Beatty v. Beatty, 105 Va. 
213, 53 SE 2; Hobson v. Hobson, 100 
Va. 216, 40 SE 899; Miller v. Cook, 
77 Va. 806; Rogers vy. Strother, 27 
Gratt. (68 Va.) 417; Cooke y. Gilpin, 
1 Rob. (40 Va.) 20; Allen y. Belches, 
2 Hen. & M. (12 Va.) 595. 

Wash.—Borell vy. Carson, 72 Wash. 
117, _ 129 P~.908;' In ‘re Sroufe, 65 
Wash. 1258; 178 PP” 18. 

W. Va.—Benedum vy. First Citi- 
zens’ Bank, 72. W. Va. F 
Clark v. Hazlett, 72 
SE 327; Myers v. Carnahan, 69 W. 
Va. 136, 71 SE 15; Pickens v. Dan- 
iels, 58 W. Va. 327, 52.SH 215; Hill 
v. Cronin, 56 W. Va. 174, 49 SH 132; 
Wheeling, ete, R. Co. v. Atkinson, 
53 W. Va. 539, 44 SE 773; Smith v. 
Evans, 42 W. Va. 352, 26 SE 347. 

Wis.—Williams v. Field, 2 Wis. 421, 


60 AmD 426. 
Gold Medal 


Can.—Stephenson vy. 
Furniture Mfg. Co., 
497; Hasseltine v. *Nelles, 
S. C. 230; Dunn v. Eaton, 47 Can. S. 
Chen on Crown L. Ins. Co. v. Skinner, 
44 Can. S. C. 616; Clarke v. Goodall, 
44 Can. S. C. 284; Union Bank v. 
Dickie,. 41,,Can.. S.C. 13:. Toronto 
Type Fdy. Co. v. Mergenthaler Lino- 
type (Co, foomCans 7S. . 593; Mari- 
time Bank v. Stewart, 20 Can. S, C. 
105; Shaw v. Canadian Pac. R. Co., 
16 Can. S. C. 708. See Ontario Atty.- 
Gen. Me gee Atty.-Gen., 14 Can. 


Soc} ! 
fee. B.—Joiens v. Lockhart, 40 N. B. 

Que.—Bohl vy. arog 41 Que. Super. 
236, 4 DomLR 77 

Sask.—Newkirk As Stees, 3 Sask. L. 
208, 14 WestLR 707. 

And see other cases supra § 256; 
infra § 259 et seq. 

Decisions as to particular matters 
see infra this section and § 291 et 
sea. 

Decisions in parecuas actions or 
proceedings see infra § 382 et sen. 

Decisions of intermediate appellate 
courts see infra § 418 et seq. 

Dependent on rendition, form or en- 


try of judgment, order, or decree 
see infra § 440 et seq. 
60. S.—Carondelet Canal, etc., 


Co. v. Louisiana, 233 U. S. 362, 34 SCt 
627, 58 L.:ed. 1001; Vicksbure v. 
Henson, 231 U. S. 259, 34 SCt 95, 58 
L. ed. 209; Wecker v. National Enam- 
eling, etc., Co., 204 U. S. 176, 27 SCt 
184, 51 L. ed. 4380, 9 AnnCas 757; In 
re Barmers’ “b:..& ‘TT. Co; 129 U.S: 
206, 9 SCt 265, 32 L. ed. 656; Wil- 
liams v. Morgan, 111 U. S. 684, 4 SCt 
638. o 2S mle meds bos McDermott v. 
Hayes, 197 Fed. 129, 116. CCA? 553; 
Dexter Horton Nat. Bank v. Hawkins. 
190 Fed. 924, 111 CCA 514; Maxwell 
Vv. McDaniels, 184 Fed. 311° 106 CCA 
453; Harrison v. Clarke, 164 Fed. 539, 
90 CCA 413; Mica Insulator Co. v. 


appealable.°° It has been held, however, that when 
a decree purports to be final, and execution is award- 


Commercial Mica Co., 
Morrison: v. Burnette, 
83 CCA 391 [app dism 212 U. S. 291, 
29 SCt 394, 53) L. fed) '517]s" Reid) wi 
Pauly, 121 Fed. 652, °58 CCA 152; Bib- 
ber-White Co. v. White River Valley 
Electric R. Co., 115 Fed. 786, 538 CCA 
282; Hendryx v. Perkins, 414 Fed. 
801,552) CCA’ 435. y 

Ala.—Howell AG Randle, 171 Ala. 
451, 54S 563; ynn v. Tallapoosa 
County Bank, 168 Ala. 469,53 S 2283. 
Lehman-Durr Co. v. Folmar, 166 Ala. 
325, 51 S 954; Boyett v. Frankfort 
Chair Cos 152 Ala. 317, 44 S 546; 
Cc. W. Zimmerman Mfg. Co. v. Pugh, 
39 S 989; Decatur Land Co. v. Cook, 
27 $559. 

Ark.—Clark v. Lesser, 106 Ark. 207, 
153 SW 112; Norman v. Cammack, 
105 Ark. 121, 150 SW 563; Batesville 
v. Ball, 100 Ark. 496, 140 SW 712, 
AnnCasi1913C LST Cooper v. Whis- 
sen, 95 Ark. 545; 130 SW 703; Ex p. 
Morton, 69 Ark. 48, 60 SW 307. 

Cal.—Zappettini v. Buckles, 167 
Cal. 27, 188 P 696; Peo. v. Mendocino 
County Bank, 133 Cal. LOT 65 haa 
California Fruit Growers’ Assoc. v. 


157 Fed. 92; 
154 Fed. 617, 


Los Angeles County Super. Ct. & 
Calera. itl, 197 SP A(69: ; 
Colo. —Empire Constr. Co. Craw- 


ford, 141 P 474; Peo. v. First Ju- 
dicial Dist. Ct., 54 Colo. 516. sae 
424; Leadville v. Leadville Sewer Co. ey 

47 Colo. 118, 107 P 801; Burlington, 

Otc; Re Coniiy. Colorado Eastern R. 

Co.,) "45: ‘Colo, 222; 100 P6217) 416 > Ammn 

Cas 1002 and note; Haines v. Christie, 

27 Colo. 288, 60 P 567: Durst “Vv.” 
Haenni, 23 Colo. A. 431, 130 P 77. 

D. C.—Moore Printing Typewriter 
Co. v. National Sav., etc., Co., 31 App. 
452; Gilbert v. Washington Ben. En- 
dowment Assoc., 10 App. 316 [dism 
app 73. U. 7S: (0hement $19 eSeL Sia 
mem, 43 L. ed. 1185 mem]. 

Ga. i . v. Me- 
Duffie, 6 Ga. A. 671, 65 SE 703. 

Hawaii. —Humburg v. Namura, 13 
Hawaii 702. 

Ill.—Peo. v. Chicago Title, etc., Co., 
261 Ill. 392, 103 NE 997; Park Ridge 
v. Murphy, 258 Ill. 365, 101 NE 524; 
De Grasse v. H. W. Gossard Co., 236 
Th 7386 ‘NE 176 [rev 138 Til. A. 
STO ls ‘Alt v. Heimberger, 235 Ml. 
235, 85 NE 304; Klein v. Independent 
Brewing Assoc. 231 Til. 594, 33° NH} 
434; Piper v. Piper, 231 Ill. 75, 88 NE 
100; Stahl v. Stahl, 220 Ill. 188, 77 
NE 67; Mutual Reserve Fund Life 
Assoc. v. Smith, 169 Ill. 264, 48 NE 
208, 61 AmSR 172; Snell v. ‘Weldon, 
G2. TV SeAsee te Brink’s Chicago City 


Express Co. Vv. Hunter, 156° Til. A: 
537; Kickham v. Kane, 135 Ill. A. 
628; Independent Brewing Assoc. v. 


Klein, 135 Ill. A. 234; Strauss v. Mer- 
chants’7 Ea Con Silo minl Are Des 
Sammis v. Poole. 89 Ill. A. 118 [afé 
188 Tll. 396, 58 NE 9341. 
Ind—Union Trust Co. vy. Curtis, 
105 NE 562; Thompson v. Ferguson, 
180 Ind. 312. 102 NB 965; Walb v. 
Eshelman, 176 Ind. 253, 94 NE 566; 
Lake Shore Sand Co. v. Lake Shore, 
ete., R. Co., 171 Ind. 457, 86 NE 754: 
Hay v. McDaneld, 156 ‘Ind. 390, 59 
NE 1064; Hamrick v. Loring, 147 ‘Ind. 
929, 45 NE 107; Wehmeier vy. Mer- 
cantile Banking Co., 49 Ind. A. 454, 
97 NE 558; National Surety Co. v. 
Button, 41 ‘Ind. A. 301, 83 NE 644; 
Hawes v. Kepley, 28 Ind. A. 306, 6% 
NE 720; Trogdon vy. Brinegar, 26 Ind. 
A. 441. 59 NE 1066; Brudi v. Luhr- 
man, 26 Ind. A. 221, 59 NE 409. 
Ind. T.— Little v. ‘Atchison, eter 
Co., 4 Ind. T. 698, 76 SW. 283. 
Kan.—Fry v. Rush, 63 Kan. 429, 
65) P7201. 
Ky.—Harding vy. Harding, 145 Ky. 
315, 140 SW 533; Staton v. Byron, 
101 SW 882, 381 KyL 128; Maxwell 
vy. England, 115 Ky. 783. 14 SW 1091, 
25 KyvL 143; May v. Ball. 108 Ky. 
180, 56 SW 7, 21 KyL 1673 [overr 
reh 54 SW 851, 21 Kyl 11801]. 
Mass.—Weld vy. Clarke, 215 Mass. 
324, 102 NE 422. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ed upon it, it may be reviewed, although not in fact 
It has also been held that the question 
whether a judgment, order, or decree is final and 
appealable is not determined by the name which the 
court below gives it, but is to be decided by the 
appellate court on a consideration of the essence of 
what is done thereby,®* or by its effect upon the 
On the other hand it has 
been held that whether an order is appealable is to 
be determined by what it purports to determine, and 
not by what may be its actual operative effect ;*4 
and that the form of the judgment is conclusive on 
If that which may come 
before the court for further action or direction is 


Mich.—Abbott v. Mandell, 148 NW | 


final.§1 


rights of the parties.® 


the question of finality.®® 


349; Earl v. Jacobs, 177 Mich. 163, 
142 NW _ 1079; Schmelzer v. Bartlett 
Tium. = ‘Cos, “142°° Miche 133,136, -105 
NW 129 [cit Cyc]. 

Minn.—London, etce., Mortg. Co. v. 
St. Paul Park Impr. Co., 84 Minn. 
144, 86 NW 872. 

Miss.—Anderson vy. Henderson, 103 
Miss. 211, 60 S 137. 

Mo.—Howard v. Brown, 197 Mo. 
52, 95 SW 195; Moormeister v. Han- 
nibal, 180 Mo. A. 717, 163 SW 926; 
Beechwood vy. Joplin-Pittsburg R. Co., 
173 Mo. A. 371, 158 SW 868; Curtiss 
v. Bell, 131 Mo. A. 245, 111 SW 131; 
Powell v. Canaday, 95 Mo. A. 713, 
69 SW 686. 


Mont.—Bryant v. Davis, 22 Mont. 
§34,<57 RP 143. 
Nebr.—Peterson v. Damoude, 95 


Nebr. 469, 145 NW 847; France v. 
Bell, 52 Nebr. 57, 71 NW 984. 

Nev.—Costello v. Scott, 30 Nev. 
BB Se seodl 2 Ma Uegmats ee 2 al Be Aye 

Or.—Ameriean L. Ins. Co. v. Fer- 
guson, 66 Or. 417, 134 P 1029; Taffe 
Na Suny. th 62) Oree2t, ol 25° P "308; 
Zelig v. Blue Point Oyster Co., 61 
Or: 535, 113 BP) 852, 122 P 756; Ore- 
gon R., ete, Co. v. Eastlack, 54 Or. 
196, 102 P 1011; State v. Downing, 
40 Or-"309,, 58: P8638; 66. P 917: 

Pa.—In re Buckland, 239 Pa. 608, 
86 A 1098; Philadelphia, etc., R. Co.’s 
Pet 203) Paw 3544 53 A. 191s Johns= 
town Tel. Co. v. Ferndale Borough; 
47 Pa. Super. 461; Orr v. Rogers, 29 
Pa. Super. 175. 

R. IL—McQuillan v. McQuillan, 35 
R. I. 373, 87 A167; McAuslan v. Mc- 
Auslan, 34 R. I. 462, 83 A 837; Rob- 
ert v. Rousseau, 28 R. 1. 335, 67 A 330. 

Ss. C—Sullivan v. Thomas, 3 S. C. 
531. 


Tenn.—Tennessee Cent. R. Co. v. 
Campbell, 109 Tenn. 640, 75 SW 1012; 
Rawley v. Burris, (Ch. A.) 47 SW 
176. 

Tex.—Railroad Commn. v. Weld, 
95 Tex. 278, 66 SW 1095 [rev “(Civ. 
A.) 66 SW 122]; State v. Orange, 
ete. 2h. Co.” (Civs7A.) 154 SW “335; 
Williams vy. Kuykendall, (Civ. A.) 136 
SW 1158; Clevenger v. Mayfield, (Civ. 
A.) 86 SW 1062; Jeter v. Goughen- 
our, 37 Tex. Civ. A. 643, 84 SW 1091. 

Utah.—Hewlen v. Mallen, 39 Utah 
ODiGe ks ae 6S: 

Va.—Jones v. Buckingham State 
Gos ssl; SH 28; Salem) L&T... Co. Vv. 
Kelsey, 115 Va. 382, 79 SE 329; Neb- 
Jett v. Shackelton, 111 Va. 707. 69 
SE 946, 32 LRANS 577, AnnCas1912A 
ly Wee 

Wash.—Bennett v. Thorne, 36 
Wash. 253, 78 P 936, 68 LRA 113. 

W. Va.—Wright v. Pittman, 79 SE 
1091; Richmond v. Richmond, 62 W. 
Va. 206, 57 SE 736: Roush v. Hyre, 
62 W. Va. 120, 57 SE 368; Deaton v. 
Mitchell, 45 W. Va. 670, 31 SE 968. 

Can.—Larue v. Deslauriers, 5 Can. 
Ss. CG 91 (final judgment after_re- 
mand); Chicoutimi Pulp Co. v. Jon- 
quieres Pulp Co., 18 Rev de Jur 83. 

Man.—Brenchley v. McLeod, 12 
Man. 647, 20 CanLTOCCNotes 21. | 

Ont.—F.. J. Castle Co. v. Kouri, 
18° ‘Ont. ‘L. 462, 14 OntWR 125; In 
re D. A. Jones Co., 19 Ont. A. 63. 

Que.—Collins v. Canadian North- 
ern Quebec R. Co., 11 Que. Pr. 133 


APPEAL AND ERROR 


appealability.°” 


(judgment declaring rule nisi to be 
absolute). 

Decisions as to particular matters 
see infra this section and § 291 et 
seq. 

Decisions in particular actions or 
proceedings see infra § 382 et seq. 

Decisions of intermediate appellate 
courts see infra § 418 et seq. 

Dependent on rendition, form, or 
entry of judgment, order, or decree 
see infra § 440 et seq. 

61. Hollis v. Caughman, 22 Ala. 
478. And see Rogers v. Boston Club, 
ae Mass. 261, 91 NE 321, 28 LRANS 


62. U. S.—Marian Coal Co. v. 
Peale, 204 Fed. 161, 122 CCA 397; 
Potter v. Beal, 50 Fed. 860, 2 CCA 60. 

Ill.— Loughlin yv. U. S. School Fur- 
niture ‘Co, U118. Bl) A. 36; 


Ind.—Pittsburgh, ete, R. Co. v. 
Railroad Commn., 171 Ind. 189, 209, 
86 NE 328 [cit Cyc]. 

Mich.—Earl v. Jacobs, 177 Mich. 
163, 142 NW 1079. 

Tenn.—Brown vy. Wright, 1 Tenn. 
CharAcm poe 

Wash. — Pringle v. Pringle; 55 


Wash. 93,:104 P 135. 

See also C. W. Zimmerman Mfg. 
(Ala.) 39 S 989. 
The fact that a decree is final 
in form does not make it a final de- 
cree when in fact it is interlocutory. 
IXnos v. Sutherland, 9 Mich. 148. 

63. Brooks v. Hargrave, 162 Mich. 
599, 127 NW 689. 

[a] Legal effect and not form of 
order should be considered. In re 
West, 162 Cal. 352, 122 P 958. 


64. Bullock’s Hst., 75 Cal. 419, 17 
P 540. 
65. Louisiana Nav. Co. v. Oyster 


Commn., 226 U. S. 99, 33 SCt 78, 57 
L. ed. 138. 

66. U. S.—lLewisburg Bank _v. 
Sheffey, 140 U. S. 445, 11 SCt 755, 
35 L. ed. 493; Winthrop Iron Co. v. 
Meeker, 109 U..S. 180, 3 SCt 111, 27 
L. ed. 898; French v. Shoemaker. 12 
Wall. 86, 20 L. ed. 270; Marian Coal 
Co. v., Peale; °204, Fed. 161,122) CCA. 
397; Harrison v. Clarke, 164 Fed. 
539, 90 CCA 413; Allis-Chalmers Co. 
Va Ue Se LOZ eG 6:( Oo SOR CCAS 47s 
West v. Hast Coast Cedar Co., 113 
Fed. 742, 51 CCA 416 [aff 110 Fed. 
727]; Halsted v. Forest Hill Co., 109 
Fed. 820; Sanders v. Bluefield Water- 
Viet ete., Co., 106 Fed. 587, 45 CCA 
Tos A 

Ala.—C. W. Zimmerman Mfg. Co. 
v. Pugh, 39 S 989; Kirkland v. Mills, 
138° Ala, 192; -35 S .40. 

Cal.—Zappettini v. Buckles. 167 
Cal. 27, 138 P 696; Peo. v. Mendocino 
County Bank, 133 Cal. 107, 65 P 124. 

Ill.—Allison v. Drake, 145 Ill. 500, 
32 NE 537; Barber v. Tolman, 176 
Tll. A. 123; Heyman v. Heyman, 117 
Til; A, 542 aff. 218 Ill. 636, 75. NE 
1079]; Wheelberger v. Knights, 71 
TH. As, 33a. 

Ind.—Pittsburgh, etc., R. Co. v. 
Railroad Commn., 171 Ind. 189, 209, 
86 NE 328 [cit Cyc]; Fleenor v. 
Driskill, 97 Ind. 27. 

Ind. T.—Denison, ete, R. Co. v. 
Raney-Alton Mercantile Co., 3 Ind. T. 
104, 53 SW 496. 

Ky.—Brown yw. Vancleave, 86 Ky. 
381, 6 SW 25, 9 KyL 593. 
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necessary for carrying the judgment or decree into 
effect, or is merely in execution of the judgment or 
decree, it is final and appealable.*® 
reservation in a decree of a right to apply to the 
court for any order that may be necessary to the 
due execution of the decree does not destroy its 
And a judgment which completely 
settles the rights of parties is final, although there 
is an order retaining the cause on the docket for the 
purpose of executing the judgment, which is dis- 
charged by the payment of the amount of the judg- 
ment into court.®® 
judgment, order, or decree reserves to either party the 
right to apply for relief as occasion may require,®® 


Therefore a 


But it has been held that when .a 


Mich.—Smith v. Walker, 57 Mich. 
456, 22 NW 267, 24 NW. 830, 26 NW 
783; Shepherd v. Rice, 38 Mich. 556. 

Minn.—London, ete., Mortg. Co. v. 
St. Paul Park Impr. Co., 84 Minn. 
144, 86 NW 872. 

Mont.—Bryant v. Davis, 22 iMont. 
534, 57 P 148; Arnold vy. Sinclair, 11 
Mont. 556, 29 P 340, 28 AmSR 489. 

Nev.—Costello v. Scott, 30 Nev. 43, 
93. Pi d,) 94 Po 2225 “Perkins..v. Sierra: 
Nevada Silver Min. Co., 10 Nev. 405. 

N. C.—Clement vy. Ireland, 138 N. 
Coy r3'6; 50 SE 57.05 

Or.—Marquam v. Ross, 47 Or. 374, 
78 P* 698, 83. P8525" 86° P 1;*State: v. 
Downing, 40 Or. 309, 58 P 863, 66 P 917. 

R. I:—McQuillan v. McQuillan, 35 
ROLLS SIS ST ALU: 

Tex.—Gaston v. Boyd, 52 Tex. 282; 
Cannon vy. Hemphill, 7 Tex. 184. 

. Va.—Cocke v. Gilpin, 1 Rob. (40 
Va.) 20. 

W: Va.—Richmond y. Richmond, 62 
W. Va. 206, 57 SEH 736; Roush v.- 
Hyre, 62 W. Va. 120, 57 SE 368; Hill 
v. Cronin, 56 W. Va. 174, 49 SE 132. 

See also infra § 274. 

[a] Determination of amount; 
when writ of inquiry unnecessary.— 
In case of judgment by default or 
for want of a sufficient affidavit of 
defense, on demurrer, or by confes- 
sion, a writ of inquiry is necessary 
and the judgment is interlocutory 
for the purpose of appeal only where 
the sum is uncertain. Where the 
sum is certain or can be made so 
by mere calculation the judgment is 
final; and this principle is not con- 
fined to actions of debt, but is also 
applied to actions of assumpsit. 
Riott v. Blackstone, 10 Pa. Super. 591. 

[b] Determination of amount due 
from partnership assets.—A decree 
which fixes the right of a party to 
receive from the assets of a copart- 
nership estate a sum named therein, 
and which leaves nothing to be done 
but its execution in the event of its 
affirmance, is final and anpealable. 
Heyman v. Heyman, 117 Ill. A. 542 
[aff 218 Tll. 636, 75 NE 1079]. 

{[c] Taxation of costs.—A judg- 
ment entered by a federal court in 
an action at law, which includes. 
costs against the losing party, is: 
none the less final because a blank 
is left for the insertion of the 
amount of such costs when taxed, 
such taxation and entry being made 
as of course, under U. S. Rev. &t. 
§ 983, by the judge or clerk, and re- 
quiring no further judicial action 
and the time for suing out a writ of 
error to review such judgment runs 
from such entry, and not from the 
time when the blank is filled. Allis- 
Chalmers Co. y. U. S., 162 Fed. 679, 
89 CCA 471. 

67. Winthrop Iron Co. v. Meeker, 
109° WisSie 180) 3a SCE Ain 27) wed. 
; French v. Shoemaker, 12 Wall. 
(U. S.) 86, 20 L. ed. 270; Gaston v. 
Bovd, 52 Tex. 282. 

68. Brown vy. Vancleave, 86 Ky. 
381, 6 SW 25, 9 KyL 593. See also 
Arnold v. Sinclair, 11 Mont. 556, 29 P 
340, 28 AmSR 489. 

69. Sholty v. Sholty, 140 Ill. 81, 
29 NE 1041. Compare however Prod- 
nae Bank y. Morton, 42 N. Y. Super. 
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or when leave to renew a motion is given,”® and in 
other like cases, such judgment, order, or decree is 
not final and appealable.™ 

Defined by statute. In some jurisdictions a final 
judgment has been defined by statute.’ 

Liberal and reasonable construction. The supreme 

. court of the United States, it has been said, has not 
placed upon the words ‘‘final deeree,’’ respecting 
the right of appeal, a strict and technical sense, 
but has given them a liberal and reasonable con- 
struction.** 

- Stage of case in which order is made. Under a 
statute allowing an appeal from a final order, it is 
not the stage of the case in which the order is made 
that determines its appealability, but its effect upon 
the rights of the parties.” 

Nunc pro tunc judgment. The fact that a judg- 
ment was entered nune pro tune does not affect its 
finality.”® 

Orders on rules to show cause are generally not 
appealable unless expressly made so by statute.’® 

An order removing a trustee unless cause be 
shown to the contrary within a certain time is not 
appealable.“ 

An order appointing a committee of a habitual 
drunkard is a final order.*® 

Provision for future judgment against guarantor. 
An order that, after exhausting the remedy against 
the principal debtor, the creditor may apply for and 
obtain a judgment against a guarantor. of collection 
is not final, and is therefore not appealable.” 

Possibility of future litigation. A decision upon 
the merits does not lose its character as a final de- 
cree because it may itself become the source of 
future litigation between the parties.®° 


70. Robbins v. Ferris, 5 Hun (N. 
Y.) 286. cause). 

71. Wells v. Wellsville, etc. R. 
Co., 12 App. Div. 47, 42 NYS 225. 

[a] The order made on the new 


[a] 


APPEAL AND ERROR 


S. C. 58, 60 SE 692 (order to show 
And see Chappell v. Clarke, 
94 Md. 178, 50 A 527. 

But when a judgment on a 


rule passes finally upon the merits 


, - % - a eae * a 
i ( ae a 


[§§ 258-259 


Effect of void provisions or subsequent orders. 
The finality of a judgment, order, or decree is not 
affected by nugatory provisions therein; nor is the — 
right to appeal from a final judgment affected by 
the rendering of subsequent orders which are in 
form final, but which are void because made at a 
subsequent term without jurisdiction therefor hav- 
ing been retained by appropriate means.*? 

Effect of provision staying execution of judgment. 
Where a judgment finally determines and disposes 
of the case on the merits it is appealable notwith- 
standing a provision staying further proceedings 
until further order of the court, where the purpose 
and effect of such provision is merely to stay execu- 
tion on the judgment, and not to reserve the right 
to subsequently modify or revoke the same.** 

Preliminary determination of questions of law. 
In Maryland a statute provides that if it appears to 
the court either from the pleadings or otherwise 
that there is a question of law which should be de- 
cided before evidence is given, or any question or 
issue of fact is tried, the court may direct such 
question of law to be raised for the opinion of the 
court either by special case or in such other manner 
as it. may deem expedient;** and it is held that de- 
terminations of questions of law so raised are in the 
nature of final decrees and appealable.®° 

[§ 259] (4) Determination of Part of Cause or 
Issues ®°®°—(a) In General. In accordance with the 
definitions and tests of finality given in a preceding 
section,®’ the general rule is that an appeal or writ 
of error does not lie where a judgment, order, or de- 
eree is made or rendered on only part of the issues 
or causes in the ease, leaving others undisposed of,®* 
or where all the equities of the case have not been 


80. Sanders v. Bluefield Water- 
works, etc., Co., 106 Fed. 587, 45 CCA 


475. 
81. Howard v. Brown, 197 Mo. 


52, 95 SW 195 (holding that where, 


motion, if any, becomes the final one, 
determining the rights of the parties, 
and is appealable. Wells _v. Wells- 
ville, etc., R. Co., 12 App. Div. 47, 42 
NYS 225. 

{b] If the right to renew the mo- 
tion on additional papers is reserved, 
the order is appealable. Matter_of 
Hudson Water Works, 111 App. Div. 
860, 98 NYS 33. 

72. See statutes of the several 
states. ‘The final determination of 
the rights of the parties in the ac- 
tion.” Russell v. St.. Louis, etc., R. 
Co., 154 Mo. 428, 55 SW 454; Ander- 
son v. Moberly, 46 Mo. 191; Swar- 
thout v. Curtis, 4 N. Y. 415; Wil- 
liams v. Wait, 2 S. D. 210, 49 NW 
209, 39 AmSR 768; Massing v. Ames, 
36 Wis. 409. “Such as decide all the 
points in controversy between the 
parties.” Bossier v. Hollingsworth, 
117 La. 221; 41S 553; Jacob v. 'Pres- 
ton, 31 La. Ann. 514. 

73. BHau Claire v. Payson, 107 Fed. 
552, 46 CCA 466 [cit In re Farmers’ 
L&T: Co. 129 Us: 206; 9 SCt 265, 
32 L. ed. 656; Williams v. Morgan, 
111 U. S. 684,°4 SCt 638, 28 L. ed. 
559; Florida Internal Impr. Fund v. 
Greenough, 105 U. S. 527, 26 L. ed. 
1157; Stovall v. Banks, 10 Wall. (U. 


S.) 583, 19 L.. ed. 1036; Forgay v. 
Conrad, 6- How. .(U. S).'201,812) Li: 
ed. 404]. 


74. Taylor v. Sweet, 40 Mich. 736; 
Maxfield v. Freeman, 39 Mich. 64; 
Barry v. Briggs, 22 Mich. 201; Kings- 
bury v. Kingsbury, 20 Mich. 212. 

75. Snell v. Ham, (Tex. Civ. A.) 

7 


: . HBlizabeth, ete, R. 
Co., 70 N.. J. L. 624, 60 A 515 (order 
discharging rule); American Soda 
Water Co. v. Taggart, 46 Pa. Super. 
123 (order discharging rule to show 
cause); Messervy v. Messervy, 79 


of a controversy between the parties, 
it will, in some jurisdictions, have 
the same effect as a decree rendered 
in any other form of proceeding. 
Foss v. Brentel, 14 La. Ann. 798. 

{b] Orders on rule to strike off 
lien.— (1) In Pennsylvania an order 
discharging a rule to strike off a me- 
chanic’s or other lien is a mere in- 
terlocutory order and not appealable, 
but is reviewable only after a final 
judgment has been rendered. Carter 
v. Caldwell, 147 Pa. 370, 28 A 575; 
Miller’. v.— Witz, 41 sPasa Supers. 5925 
A. G. Breitweiser Co. v. Scott, 33 Pa. 
Super. 627; Philadelphia v. Christ- 
man, 6 Pa. Super. 29. (2) So, where 
a subcontractor agreed that no lien 
should be filed by him, and that, if 
any should be filed, any attorney 
might appear and strike it off, and 
a receiver for the owner of the build- 
ing took a rule to show cause why 
an attorney should not enter an ap- 
pearance for the lien claimant and 
discontinue a lien proceeding begun 
by him, it was held that an order 
discharging the rule was interlocu- 
tory, and not appealable, and not a 
“definite” order within the meaning 
of the word as used in the act of 
June 4, 1901, § 59 (P.-L... 456), al- 
lowing an appeal from a definite or- 
der. Kurrie v. Cottingham, 209 Pa. 
12, 57 A 1106. (3) But an order 
striking off a lien is not interlocu- 
tory, but a final judgment from 
which an appeal will lie. Carter v. 
Caldwell, 147 Pa. 370, 23 A 575; Hill 
v. Newman, 38 Pa. 151, 80 AmD 473; 
Orr v. Rogers, 29. Pa’) Super.’ 175. 

77. Chappell v. Clarke, 94 Md. 178, 
50 A 527 


78. Tome v. Stum Bheeoks ee ica 
42 A902 ie , ats 
79. Millard v. Parsell, 57 Nebr. 


178, 77 NW 390. 


in a suit to quiet title under Rev. 
St. [1899] § 650, the decree deter- 
mined the title, and the court or- 
dered an accounting as to the rights 
of the parties in a certain fund aris- 
ing under the contract, the court had 
no authority to order an accounting 
in such a suit, and therefore the de-- 
cree determining the title was final 
and appealable); Gresham v. Welsh, 
17... Tex. | Civ. Al 712, :41 Sw W667 
(holding that a judgment sustaining 
defendant’s pleas to the jurisdiction 
of the court was final, notwithstand- 
ing a nugatory attempt to preserve 
an order granting a temporary in- 


junction). See also Peo. y. Men- 
docino County Bank, 133 Cal. 107, 
65, PL 124. 
82. Zelig v. Blue Point Oyster Co., 
61 Or. 7.535, ito er oso, nloom eos 
83. State v. Downing, 40 Or. 309, 


oe P63, 266 P2917. 
A ode Pub. Gen. L. (1904 
16 § 196 ' ‘ » 


85. Buckler v. Baltimore Safe De- 
posit, . ete., .Coj.5115= Md. 5222) BRo TA. 
899; McEvoy v. Baltimore Security 
Hy Ins.) Co. 5 110) Mid 275. Tou 157, 
132 AmSR 428, 22 LRANS 964. 


86. Appeal from part of judg- 
rary order, or decree see infra 


_ Conditional or alternative order see 
infra § 261. 
Decisions ag to particular mat- 
ters see infra § 291 et seq. 
Decisions in particular actions or 
proceedings see infra § 382 et seq. 
Decisions of intermediate appel- 
late courts see infra § 418 et seq. 
Dependent on rendition, form, or 
entry of judgment, order, or decree 
see infra § 440 et seq. 
87. , See supra § 258. 
88. U. S.—Deslions v. La Com- 
pagnie Générale Transatlantique, 210 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


; 
{ 


oo 
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‘APPEAL AND ERROR 


disposed of by the decree.§® All issues, both of law | and fact, must 


U.S; 95, 28 SCt 664, 52 Li. ‘ed: 973 
(decree in proceeding for limitation 
of liability); Guarantee Co. of North 
America v. Mechanics’ Sav. Bank, 
ete, (Cox 173) W.1S5558 25519 (SCti551; 
43 L. ed. 818; Latta y. Kilbourn, 150 
U. S. 524, 14 SCt 201, 37 L. ed. 1169; 
Montgomery v. Anderson, 21 How. 
386, 16 L. ed. 160; Sheppy v. Stevens, 
200 Fed. 946, 119 CCA 330; Library 
Bureau v. Yawman, etc., Mfg. Co., 
147 Fed. 245, 77 CCA. 387; Memphis 
Keeley Inst. v. Leslie E. Keeley Co., 
144 Fed. 628, 75 CCA 430; Western 
Blectric Co, v. Williams-Abbott 
Pretaitad Co., 108 Fed. 952, 48 CCA 


Ala.—Tatum v. Yahn, 130 Ala. 575, 
29 S 201; Beall v. Lehman, etc., Co., 
128 Ala. "165, 29° S12: 

Ark.—McDonald _ v. Rankin, 92 
Ark. 173, 122 SW 88; Brown v. Nor- 
vell, 88. Ark. 590, 115 SW 372; Har- 
gus v. Hayes, 83 Ark. i86, 103 SW 
163; Randolph v. Nichol, 74 Ark. 93, 
84 SW 1037. 

Colo.—Greig v. Elliott, 29 Colo. 
283). 68 P 237. 

D. C.—King v. Harrington, 35 
App. 111. 

Ga.—Wikle v. Jones, 131 Ga. 37, 
61 SE 1124; Smith v. Hstes,'128 Ga. 
368, 57 SE 685; Atlanta Nat. Bldg., 


ete., Assoc. v. Jones, 111 Ga. 890, 
36 SE 968. 

Ida.—Thiessen v. Riggs, 5 Ida. 21, 
46 P 829. 


Ill.—Hynes v. Jennings, 262 Ill. 
268, 104 NE 697; Hartman vy. Pistor- 
ius, 248 Ill. 568, 94 _NE 131; Rosen- 
thal v. Chicago Bd. of Education, 
239 Ill. 29, 87 NE 878 [aff 141 Ill. A. 
134]; Gray vii Ames, §220 TI1)°251,° 77 
NE ‘219,°5 AnnCas 174 and note; 
Griswold v. Smith, 214 Ill. 3238, 73 
NE 400; Wenom v. Fossick, 213° Tl. 
710, 72 NE 732; Thomson v. Black, 
20S se 622950770 NEE STsss Davis “Vv. 
McCullouch, 192 Ill. 277, 61 NE 377; 
Sholty_ v. Sholty, 140 Tl. 81, 29 NE 
1041; Barber v. Tolman, 176 Til. A. 
12139 ‘Kyser v. Miller, 144 Tl. A. 316. 

Ind. —RBarnes v. Wagener, 169 Ind. 
511, 82 NE 1037; Mak-Saw-Ba Club 
v. Coffin, 169 Ind. 204, 82 NE 461; 
Hopp v. Luken, 44 Ind. A. 568, 89 
NE 916. 

Iowa.—Eggert v. Interstate Inv., 
Co., 146 Iowa 481, 125 NW 246. 
y.—Weber Vv. Lightfoot, 152 Ky. 
93 153 SW 24; Harrison v. Stroud, 
150 Keys 79%; 150 SW 993; Harding v. 
Harding, 145 Ky. 315, 140 SW 533 
(suit in equity by administrator to 
settle estate); Trade Discount Co. vy. 
Cox, 143 Ky. 515, 136 SW 901; Shu- 
maker v. Louisville, etc., R. Co., 74 
SW 211, 24 Kyl 2374; Justice v. 
Phillips, 68 SW 639, 24 KyL 290; 


Harris v. Tuttle, 62 SW 729, 23 KyL 


220; Hanson v. Bowyer, 4 Metc. 108; 
Bondurant  v. Apperson, 4 Metc. 
3 


0. 

La.—Guillebert’s - Suec., 117 La. 
372, 41 S 654; Bossier v. Hollings- 
worth, Pea 227) "42981553: 

Md.—Outlaw v. Outlaw, 118 Ma. 
498, 84 A 383 (suit by wife against 
husband for custody of child and 
permanent alimony); Peoples  v. 
Ault, 117 Md. 631, 84 A 60 (over- 
ruling plea to part of bill); Moale 
v. Smith, 86 Md. 683, 37 A 370. 

Mass. —Harding Vv. Pratt, 119 Mass. 
188; Case v. Ladd, 2 Allen 130. 

Mich.—Webber _ vy. Randall, 86 
Mich. 58, 48 NW 617. 

Miss.—Savings,  etc., 
Tart; 30'S 693: 

Mo.—Russell v. St. Louis, ete. R. 
Co., 154 Mo. 428, 55 SW 454; Laun v. 
Pfister, 69 Mo. A. 629. 

Mont.—State v. Second Judicial 
Dist. Ct.,° 28° Mont. 227, 72 P. 61%. 

Nebr.—-Skallberge Vv. Skallberg, 84 
Nebr. 717, 121 NW 979; Huffman _ v. 
Rhodes, 72 Nebr. 57, 100 NW 159. 

Y.—vVan Arsdale v. King, 155 
NE 866; McMahon v. 


N. 'C.—Beck vy. Thomasville Bank, 
157 iv. C. 105, 72 SE 632; Richard- 


Assoc. v. 


son v. Southern Express Co., 151 N. 
C. 60, 65 SE 616; Rogerson v. Green- 
leaf-Johnson Lumber Co., 136 N. C. 
266, 48 SE 647; Shankle v. Whitley, 
131 N. C. 168, 42 SE 574; Hailey v. 
Gray, 938 N. C. 195; North Carolina 
Univ. v. State Nat. Bank, 92° N. C. 
651. To same effect Shields v. Free- 
man, 158 N- C. 123, 73 SE 805. 

Oh.—Marriott v. Columbus, 
RiaiiCony29y OhisCir: 7 Cty 1667 [afhrit 6 
Oh. St. 609, 81 NE 1190]. 

Pa.—National Transit Co. v. U. S. 
Pipe-Line Co., 180 Pa. 224, 36 A 724 
(suit relating to stockholders’ meet- 
ing and right to vote). 

Philippine.—Montemayor v. Cuna- 
nan, 14 Philippine 454. 

R. I.—Sanitary Oyster Carriers, 
etc., so v. Merwin, 34 R. I. 381, 83 
A 7 

S. C.—Jones y. Williams, 89 S. C. 
574, 72 SE 546. 

Tenn. —Payne v. Satterfield, 114 
Tenn. 58, 84 SW 800; Hely v. Lee, 
108 Tenn. 715, 69 SW 273; Neely v. 
Neely, (Ch. A.) 61 SW 1033. 

Tex.—Trammell v. Rosen, 157 SW 


1161 [rev on other grounds (Civ. 
A.) 153 SW 164]; Bryant v. Moore, 
(Civ. A.) 169 SW 395; Brown _ v. 


Wofford, (Civ. A.) 167 SW _ 764; 
Havard v. Carter-Kelley Lumber 
Co., (Civ. A.) 162 SW 922 (award- 
ing damages in trespass to try title, 
but not disposing of issue of title); 
Hamilton v. Joachim, (Civ. A.) 160 
SW 645; McCarty v. Gray, (Civ. A.) 
158 SW 1154; Stockwell v. Angleton 
State Bank, (Civ. A.) 153 SW 1196; 
McKenzie v. Withers, (Civ. A.) 153 
SW 413; Farmers’, etc., Nat. Bank 
v. Bangs First State Bank, (Civ. A.) 
152 SW 499; Hamilton v. Cage, ECV. 
A.) 151 Sw 894; Bowen v. Grayum, 
(Civ. A.) 150 sw 472; O’Brien v. 
Von Lienen, (Civ. A.) 149 SW 723; 
Posener v. Mash, (Civ. A.) 148 SW 
600; Daugherty v. Daugherty, (Civ. 
A.) 145 SW 642; Bushong v. Alder- 
son, (Civ. A.) 143 SW 200; McKnee- 
ley v. Armstrong, (Civ. A.) 141 SW 
1003; Beal v. Portales First Nat. 
Bank, (Civ. A.) 133 SW 893; Okla- 
homa City, etc, R. Co. v. Magee, 56 
Pex Civ. (A.9552, 1204S Wi 03s) Bat- 
ton v. Bender, (Civ. A.) 103 SW 
690; Jeter v. Goughenour, 387 Tex. 
Civ. A. 643, 84 SW 1091; HE. L. Wil- 
son Hardware Co. v. Duff, 37 Tex. 
Civ. A. 446, 83 SW 907 [writ of error 
den 98 Tex. 467, 85 SW 786]; Riddle 
v. Bearden, 36 Tex. Civ. A. 97, 80 SW 
1061; American Road-Mach. Co. v. 
Crockett, (Civ. A.) 49 SW 251. 
Utah.—Musser v. Edmunds, 23 
Utah 425, 64 P 1105; Standard Steam 
Lat ere v. Dole, 20 Utah 469, 58 P 


Vt.—McArthur v. Blondin, 86 Vt. 
62, 83 A 468. 

Va—Salem L. & T. Co. v. Kelsey, 
115 Va. 382, 79 SH'329; Stull’ v. Har- 
ney, 112 Va. 816, 72 SE 701; Hobson 
v. Hobson, 100 Va. 216, 40 SE 899; 
Trammell v. Ashworth, 99 Va. 646, 
39 SE 593. 

Can.—Hesseltine v. Nelles, 47 Can. 


Ss. Cy 2303) Dunn !yve Haton} 47 sCan. 
SiG 205. 
B. C.—Bole v. Roe, 13 B. C. 215. 


fee B.—Joiens v. Lockhart, 40 N. B. 
And see other cases supra § 258. 
Demurrer see infra § 312. 
Determination as to cross bill or 

ia aan only see infra § 321. 

a 
plies in admiralty. Thus an ad- 
miralty decree which condemns the 
schooner only, where the libel claims 
condemnation of the schooner and 
cargo, is not final. Dayton v. U. S., 
131 U. S. appendix lxxx; 18 L. ed. 
169. (2) And on a libel personam 
for damages, if the court decrees 
that damages be recovered, and that 
commissioners be appointed to ascer- 
tain the amount thereof, no appeal 
will lie from such a decree, as there 
is no final decree until the commis- 
sioners have made their report. 


Chace 


etc.,. 


Admiralty.—(1) The rule ap-: 
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be determined.°° Accordingly, a 


v. Vasquez, 11 Wheat. (U. S.) 
429, 6 L. ed. 511. 

[b] Partial dismissal. — Where 
several alleged causes of action are 
cumulated in the same demand, a 
judgment dismissing one or more 
of them, on an exception of no 
cause of action, but leaving the de- 
mand, although reduced, still pend- 
ing, is interlocutory. -Bossier v. Hol- 
lingsworth, 117 La.-221, 41 S 553. 
And see Western Hlectric Co. v. 
Wiliiams-Abbott Electric Co., 108 
Fed. 952, 48)(C@A: 159 .'Gnfrai this 
note). See also infra § 334. 

As to dismissal generally see in- 
fra § 332 et seq. 

[c] Several pleas.—Where a de- 
fendant files several pleas, and plain- 
tiff moves for judgment notwith- 
standing such pleas, a denial of the 
motion as to one or more of such 
pleas, without determination as to 
others, is not appealable. Moale v. 
Smith, 86 Md. 683, 37 A 370. 

{d] Action for accounting and to 
redeem.—In an action by the succes- 
sor in interest of a mortgagor for 
an accounting and to redeem from 
a foreclosure sale, an order that an 
accounting be had, and a judgment 


‘that, upon a settlement of the ac- 


count between the parties and the 
payment of the balance due, plain- 
tiff may redeem, is not a final judg- 
ment from which an appeal will lie. 
Standard Steam Laundry v. Dole, 20 
Utah 469, 58 P 1109. 

{e] Suit for infringement of pat- 
ent.—(1) An appeal does not lie by 
complainant from an_ interlocutory 
decree dismissing a bill for infringe- 
ment of a patent as to one claim 
of the patent,’ but sustaining it 
and directing an accounting as to 
others; but the right to appeal from 
the dismissal is suspended until the 
final decree, when the dismissal, and 
any other action prejudicial to com- 
plainant, can be brought up by a 
single appeal. Western BPlectric Co. 
v. Williams-Abbott BPlectrie Co., 108 
Fed. 952, 48 CCA 159. (2) A decree 
adjudging certain claims of a patent 
valid and infringed, and directing an 
accounting, and other claims invalid 
or not infringed, is not final as to 
the latter, and an appeal does not 
lie therefrom by complainant. Li- 
brary Bureau v. Yawman, etc, Mfg. 
Co., 147 Fed. 245, 77 CCA 387; Mar- 
den v. Campbell Printing-Press, etc., 
Co., 67 Fed. 809, 15 CCA 26 

(£] A decree reserving the ques- 
tion of costs for further adjudica- 
tion is interlocutory and appealable 
as such under a statute. Williams 
v. Fields, 2 Wis. 421, 60 AmD 426. 

[g] Actions consolidated.—It has 
been held that, where several actions 
are consolidated as one cause by 
order of court, an appeal will not 
lie until there’ is a final judgment 
disposing of.all the parties and mat- 
ters in the cause as consolidated, 
although some of such actions have 
been tried upon separate petitions; 
but on one answer so prepared as to 
constitute an answer to each petition, 
separate charges have been given 
applicable to each case, separate ver- 
dicts returned, and a separate judg- 

ment entered in each cause. Mills 
v. Paul, 4 Tex. Civ. A. 503, 23 SW 
395, 396 [motion to dism app den 
(Civ. A.) 30 SW 242]. 

89. See infra § 274. 

90. Cal.—Grey  v. 147 
Cal. 355, 81 P 1014. 

Colo. — Greig v. Elliott, 29 Colo. 283, 
68 P 237 (holding that, where a com- 
plaint contained two causes of action 
relating to the same subject, which 
was certain realty, and a demurrer 
was sustained to one, but the other 
was not passed upon, the judgment 
wac not final, and hence not review- 
able on appeal while the other cause 
of action remained undecided). 

Ill.— Davis v. McCullouch, 192 Tl. 
277, 61 NE 377; Secs v. Sholty, 140 
Tll. 81, 29 NE 104 


Brennan, 
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judgment, order, or deeree, although determining the 
law applicable to the issues of an action, yet leaving 
questions of fact unsettled, is not final.®+ 
some jurisdictions there is no such final judgment or 
decree as will support an appeal, where a cross bill, 
eross complaint, or counterclaim, or matter pleaded 
in reconvention, against plaintiff or a codefendant, 
has not been determined and disposed of.°? 
there are many cases in which it has been held that 


Ky.—Trade Discount Co. y. Cdx, 
143° Ky.1515, 136 Siw 1904: 

Mass.—Case v. Ladd, 2 Allen 130. 

N. Y.—Van Arsdale v. King, 155 
N. Y. 325, 49 NE 866; McMahon v. 
Allen, 7 AbbPr 1. Under a statute 
providing that ‘appeals may be tak- 
en. as of right to said court, from 
judgments or orders finally determin- 
ing actions or special proceedings,” 
an action is determined only when 
the issues of law or fact, if any, 
have been tried and decided and the 
final judgment entered, which ju- 
dicially settles the controversy be- 
tween the parties. Van Arsdale v. 
King, supra. 

N. C.—Moore v. Rowland Lumber 
‘Co., 150 N. C. 261, 63 SH. 953 (hold- 
ing that an interlocutory judgment 
in an action to recover an interest 
in timber, adjudging the interests of 
plaintiffs, but leaving the question 
of damage open for jury trial, is not 
appealable); Rogerson v. Greenleaf- 
Johnson Lumber Co., 136 N. C. 266, 
48 SE 647; McGehee v. Tucker, 122 
N. C. 186, 29 SE 833; Hailey v. Gray, 
93 N. C. 196; North Carolina Univ. 
v. State Nat. Bank, 92 N. C. 651. To 
same effect Shields v. Freeman, 158 
N.. ©.123,. °73: SH 805. 

Pa.—Hall v. Haines, 38 Pa. Super. 
517. 
Tex.—Oklahoma City, ete., R. Co. 
v. Magee, 56 Tex. Civ. A. 552, 120 
SW_ 1103. 

W. Va.—Rainey v. Freeport Smoke- 
less Coal, ete.,. Co, (58: W. Va.' 381, 
52 SE 473; Riley v. Jarvis, 43 W. 
Va. 438, 26 SE 366. 

And see other cases supra this 
section. 

[a] Several counts.—(1) When a 
verdict has been rendered upon one 
only of two counts upon which is- 
sue has been joined, and the cause 
of action has not been determined 
by further trial, discontinuance, or 
otherwise, the whole case has not 
been finally disposed of, and an ap- 
peal will not lie. Harding v. Pratt, 
119 Mass. 188. (2) An appeal will 
not lie where the record shows sim- 
ply an appeal from the decision of 
that court sustaining a demurrer to 
one count of a declaration which 
contains two counts, and the other 
count remains unanswered, and no 
judgment has been entered in that 
court. Case v. Ladd, 2 Allen (Mass.) 
130; Payne v. Satterfield, 114 Tenn. 
58, 84 SW 800; Riley v. Jarvis, 43 W. 
Va. 43, 26 SE 366. (3) Contra in Can- 
ada. Shields v. Peak, 8 Can. S. C. 
579; Chevalier v. Cuvillier, 4 Can. S. 
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[b] Counts in equity and at law. 
—Under a statute defining a judg- 
ment as the ‘final determination of 
the right of the parties in the ac- 
tion,” where the first count in an 
action was a count in equity for can- 
cellation of a release and the sec- 
ond was one at law to recover dam- 
ages for personal injuries, a decree 
sustaining the equity count without 
any judgment on the law count is 
not a final judgment. Russell v. St. 


Louis, ete., R. Co., 154 Mo. 428, 55 
SW 454. 
{[c] A judgment quod computet in 


the ordinary common-law action of 
account render is interlocutory only, 


and no appeal lies therefrom. Hall 
v. Haines, 38 Pa. Super. 517. The 
act’ of «June: :24,° 1895: CP.) i 248), 


allowing an appeal from a decree of 
the common pleas requiring an ac- 
count, is restricted to cases in which 
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And in 


But 


the court has made the decree in the 
exercise of its chancery powers. Hall 
v. Haines, supra. 

91. Potter v. Talkington, 5 Ida. 
317, 49 -P 14; and other; cases’ in 
preceding note. 

*[a] Reservation of question of 
fact by agreement.—Where counsel, 
by agreement, reserve a question of 
fact raised by the pleadings, and 
submit a hypothetical proposition of 
law, depending on such fact, for the 
decision of the court, an appeal will 
not lie from such decision. McGehee 
v. Tucker, 122 N. C. 186, 29 SHE 833. 

[b] Appointment of commission- 
ers to. ascertain amount due.— 
Where, in an action in which noth- 
ing but a claim for money is in- 
volved, a finding is made for plain- 
tiff, and commissioners are appoint- 
ed to ascertain the amount due, the 
final judgment is that entered upon 
the report of the commissioners. 
Baird v. Omaha, etc., R., etc., Co., 111 
Iowa 627, 82 NW 1020. 

92. Thiessen v. Riggs, 5 Ida. 21, 
46 P 829; Hggert v. Interstate Inv., 
ete., Co., 146 Iowa 481, 125 NW 246; 
Anderson v. Smith, (Tex. Civ. A.) 
167 SW 1765; Brown v. Wofford, 
(Tex. Civ. A.) 167 SW 764; Lanius 
v. Pedple’s Home Tel. Co., (Tex. Civ. 
A.) 160 SW 304; Stockwell v. Angle- 
ton State Bank, (Tex. Civ. A.) 153 
SW 1196; Chapman v. Warden, (Tex. 
Civ.) A»inds3niswW 1937 j;4dtamiltoniiw: 
Cage), (Tex, sCivel AZ) j151 2SW 1 894 
Bowen v. Grayum, (Tex. Civ. A.) 
150 SW 472; Daugherty v. Daugherty, 
(Tex. Civ. A.) 145 SW 642; Harper 
v. Dawson, (Tex. Civ. A.) 140 SW 
385; Partridge vy. Wooton, (Tex. Civ. 
A.) 187 SW 412; Riddle v. Bearden, 
364 Tex. Civ. Al 197,+-80: (SW . 1061% 
American Road-Mach. Co. v. Crockett, 
(Tex., Cive A)y4seSwe25t. 

[a] Judgment except as to cross- 
complaint.—A recital in the record 
that “the court renders a decision 
on the motion to strike out the cross- 
complaint, and for judgment on the 
pleadings, heretofore argued and sub- 
mitted herein, and sustains the same, 
except as to the cross-complaint, 
which is allowed to stand,” does not 
show a final judgment. Thiessen v. 
Riggs, 5 Ida. 21, 46 P 829. 

[b] Cross bill or complaint aban- 
doned.—A judgment is final, how- 
ever, although there is a cross bill 
or complaint undisposed of, where 
the cross bill or complaint is aban- 
doned. Thompson v. Harmon, (Tex. 
Cine As), 1152) “Siwe hens 
Implied disposition see infra § 260. 
93. U. S.—Central Trust Co. v. 
Grant Locomotive Works, 135 U. S. 
207, '225, 10 SCt 736,—34° L.. “ed.*.97; 
Williams v. Morgan, 111 U. S. 684, 
4 SCt 638, 28 L. ed. 559; Morrison 
v. Burnette, 154 Fed. 617, 83 CCA 
391 [app dism 212 U. S. 291, :29 SCt 

520. ed. 5171s Reidiws Pauly, 
124 Fed. 652, 58 CCA 152; Bibber- 
White Co. v. White River Valley 
Electric R. Co., 115 Fed. 786, 53 CCA 
282; Halsted v. Forest Hill Co., 109 
Fed. 820; Kemp v. National Bank of 
Republic, 109 Fed. 48, 48 CCA 213; 
Eau _ Claire v. Payson, 107 Fed. 552, 
46 CCA 466 [reh den 109 Fed. 676, 
48 CCA 608]; Tuttle v. Claflin, 88 
Fed. 122, 31:CCA 419; Central Trust 
Co. v.. Madden, 70 Fed. 451, 17 CCA 
236; Central Trust Co. v. Marietta, 
etc., R. Co., 48 Fed. 850, 1 CCA 116. 

Ala.—Howell v. Randle, 171 Ala. 
451, 54 S 563; Wynn v. Tallapoosa 
County Bank, 168 Ala. 469, 53 S 228; 


EE ea 


[§ 259. 


a decree may be final in the sense that it may be 
appealed from, although not final in the strict tech- 
nical sense of the term, and in which, where the 
court has finally adjudicated part of the merits, the 
judgment, order, or decree has been held quoad hoe 
final and appealable.®* 
many cases that a decree which is final in the sense 
that“it settles the substantial merits of the case is 
appealable, although it contains a reference or or- 


It bas also been held in 


Boyett v. Frankfort Chair Co., 152 
Ala. 317, 44 S 546; Gentry v. Lawley, 
142. Ala. 3335, 3%. S 829; icirkland. ive 
Mills, 1388 Ala. 192, 35 S 40; Garry v. 
Jenkins, 109 Ala. 471, 20 S 8; Rome, 
ete:, R.. Cox sv.,.Sibert, 97 Alal 393) 12 
S 69; Thornton v. Highland Ave.,. 
ete., R. -Co.; 94 -Ala.s 3535, LOIS! 442. 

Cal.—Zappettini v. Buckles, 167 
Cal. 27, 138 P 696; Stich v. Goldner, 


38 Cal. 608; California Fruit Grow- 
ers’ Assoc. v. Los Angeles County 
Serer: Cts 18 iGals BA ial Looe 


Colo.—Henry v. Travelers’ Ins. Co., 

LGERCOLO: 19) ZOme oles 
D. C.—Gilbert v. Washington Ben. 

Endowment Assoc., 10 App. 316. 

Ill.—Allison v. Drake, 145 Tll. 500, 
32 NE 537; Bennett v. Woolsey, 160 
Tll. A. 587; Sammis v. Poole, 89 Ill. 
A. 118 [aff 188 Ill. 396, 58,NE 934]. 

Ind.—Voorhees v. Indianapolis 
Ear, etc., Co.,)-140., Ind. (220; 39; NE 
738; National Surety Co. v. Button, 
41 Ind. A, 301, 838 NE 644. 

Iowa.—McMurray v. Day, 70 Iowa 
671, 28 NW 476. 

Kan.—Fry v. Rush, 63 Kan. 429, 65 

P 701 (holding that, although some 
parts of a judgment were interlocu- 
tory in their nature, yet, where 
others were definitive, and by their 
terms excluded the possibility of 
further action by the. trial court as 
to the issues and as to all the par- 
ties to the cause, the adjudication 
was such a finial order as would en- 
title the parties whose rights were 
definitely determined to a review); 
Gilchrist v. Schmidling, 12 Kan. 263 
(demurrer sustained to one of two 
defenses, each of which was suffi- 
cient). 
Ky.—Harding v. Harding, 145 Ky. 
315, 140 SW 533 (suit in equity 
by administrator to settle estate); 
Staton v. Bryon, 101 SW 882, 31 KyL 
128; Tipton v. Harris, 87 SW 1074, 
27 KyL 1175. 

Mich.—Schmelzer v. Bartlett Tllu- 
minating Co., 142 Mich. 133, 105 NW 
129; Hake v. Coach, 105 Mich. 425, 
63 NW_ 306 (decree need not have 
disposed of all the merits to be ap- 
pealable); Smith vy. Walker, 57 Mich. 
456, 22 NW 267, 24 NW 830, 26 NW 
783; Taylor v. Sweet, 40 Mich. 736; 
Barry v. Briggs, 22 Mich. 201; Lewis 
Necay, 14 Mich. 458, 90 AmD 


Nebr.—France v. Bell, 52 Nebr. 57, 
71 NW 984. 

Nev.—Costello vy. Scott, 30 Nev. 43, 
Ger ei 1, 94 P 222 (holding that, 
where a judgment determined the ex- 
istence of a _ partnership, and or- 
dered a dissolution thereof, gave to 
plaintiffs an undivided half-interest 
in certain property determined to 
have belonged to the partnership and 
in the hands of the receiver, gave 
judgment against defendant for one 
half of a certain sum less certain 
specified deductions, such sum havy- 
ing been received by defendant on 
account of the partnership affairs 
prior to the institution of the suit 
and the appointment of the receiver, 
and further allowed plaintiffs their 
costs taxed at a certain sum, it was 
a final judgment, although the right 
to make a supplemental decree was 
reserved by the court). 

N. Y.—Rastetter v. Hoenninger, 
157 App. Div. 553, 142 NYS 962; 
Ziadi_v. Interurban St. R. Co., 97 
App. Div. 137, 89 NYS 606 (Code Civ. 
Proc. § 1300); Dickenson y. Codwise, 
11 Paige 189. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


> When a suit contains 
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ders an accounting between the parties.®4 
connection, however, according to the weight of au- 
thority, the proper distinction is that if the decree 
disposes of all questions within the pleadings, and 
nothing remains but to adjust an account between 
the parties in the execution of the decree, or there is 
a reference as to a collateral matter only, it is final 


N. C.—Bethell v. McKinney, 164 N. 
€.1 71, 80-SE 162; 

Or.—Taffe v- Smyth, 62 Or. 227, 
125 P 308 (judgment determining 
issues in six of the seven causes of 
action); Marquam v. Ross, 47 Or. 
374, 78 P 698, 83° B 352,°86 P 1. 

R. I.—Robert v. Rousseau, 28 R. If. 
Boos 6 AV330. 

Tenn.—Tennessee Cent. R. Co. v. 
Campbell, 109 Tenn. 640, 75 SW 1012 
(question of damages left pending in 
condemnation proceedings). 

Tex.—Waters-Pierce Oil Co. v. 
State, 106 SW 326 (orders finally dis- 
posing of particular subject matter). 

Wash.—Bennett v. Thorne, 36 
Wash. 4253) 78) Pii936, 68° LRA 113; 
State v. Jefferson County Super. Ct., 
3 Wash. 696, 29 P 202. 

W. Va.—Kearfott v. Dandridge, 45 
WwW. Va. 673, 31 SH 947. 

Eng.—McDonald v. Belcher, [1904] 
Ay G.N429" [rev 33 SoC. 321). 

Can.—St. Jean v. Molleur, 40 Can. 
Sh heey aloes 

Changing or divesting possession 
or title of property see infra § 345. 

Judgment, order, or decree for pay- 
ment of money see infra § 344. _ 

Priority of claims and distribution 
see infra § 346. 

[a] When a decree settles finally 
an issue, an appeal may be taken, 
although other matters may be open 
for adjudication. Thompson y. Pick- 
el, 20 Iowa 490. 

[b] Where a distinct and several 
‘branch of the cause is finally deter- 
mined, although the suit is not end- 
ed, there may be an appeal. Nichol 
v. Dunn, 25 Ark. 129; State v. Shall, 
23 Ark. 601. 

[ec] Distinct causes of action.— 
several dis- 
tinct causes of action, and a judg- 
ment as to some is final in its 
terms, an appeal may be taken as 
to the causes on which the judg- 
ment is final. Scriven v. North, 134 
Fed. 366, 67 CCA 348 [mod 124 Fed. 
894] (holding that, where a bill in 
a circuit court set up four. distinet 
causes of action, one for infringe- 
ment of a patent, one for infringe- 
ment of a trademark, and two for 
unfair competition, a decree dismiss- 
ing ‘the bill as to the first three 
causes of action was a “final deci- 
sion’ thereon, in such sense as to 
be appealable, although as_ to the 
fourth cause of action the bill was 
sustained and an accounting was di- 
rected thereunder). And see St. 
Jean v. Molleur, 40 Can. S. C. 139. 

[d] Erroneous severance of cause 
of action.—When the trial court er- 
roneously severs a single cause of 
action, in which both parties ac- 
quiesce, there may be an appeal from 
part of the judgment. Wilson v. 
Mechanical Orguinette Co., 170 N. Y. 

542, 63 NE 550. 

{[e] Distribution of property.— 
When an order places a part or the 
whole of property absolutely beyond 
the control of the court, as much as 
directs a distribution must be taken 
as a final decree. Potter v. Beal, 50 
Fed. 860, 2 CCA 60. See infra § 

. 846. 

{f] Dissolution of partnership.— 
Where the judgment, in an action for 
the dissolution of a partnership and 
for an accounting and distribution of 
assets, dissolved the partnership and 
adjudged that the firm property be 
sold as a whole by a receiver, and 
that the net proceeds be paid into 
court, and also adjudged that such 
proceeds be applied to the payment 
of receivership and_ referee's fees 
and expenses as fixed by the court, 
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and to the debts of the firm upon 
the determination thereof by the 
court, which determination was re- 
served until a return upon the sale 
of the property, and: further pro- 
vided that any money remaining 
should be paid to the parties in the 
proportion stated, it was held that 
the judgment was a “final judg- 
ment,” so as to be appealable under 
Code Cive Proc..§'939 “subd a vand 
section 963 subd 1, although the 


judgment reserved certain questions’ 


for subsequent determination. Zap- 
pes v. Buckles, 167 Cal. 27, 138 


[gl Specific performance; abate- 
ment of price.—Where defendants 
seek to defeat specific performance 
for plaintiff's refusal to accept 
deeds as tendered, defendants may 
appeal directly from an order pro- 
viding for specific performance and 
ordering a trial to determine the 
question of abatement, the matter 
determined being in the nature of a 
plea _in bar. Bethell v. McKinney, 
164 N. C. 71, 80 SE 162. 

{h] Fixing statutory liability 
against stockholders.—In an equi- 
table proceeding by a receiver to 


jassess the stockholders of an insol- 


vent bank on their superadded lia- 
bility to creditors, a decree fixing the 
amount of the bank’s debts and de- 
termining the creditors’ rights to an 
assessment is final and appealable. 
Bennett v. Thorne, 36 Wash. 253, 78 
PTI S6 5 OSs aUEVAL nd tos 

[i] A decree which definitely re- 
jects the theory ywpon which plain- 
tiff’s suit is based, which is put in 
issue by the pleadings, is final and 
appealable, and, after the time for 
appeal therefrom has expired, be- 
comes conclusive upon the rights of 
the parties, so far as they are there- 
by adjudicated, although it leaves 
the question of their specific rights 
thereunder to be subsequently deter- 
mined from time to time as changed 
circumstances may render it neces- 
sary. Sanders v. Bluefield Water- 
works, ete, Co. 106 Fed. 587, 45 
CCA 475. 

[i] Omitted matter unimportant.— 
A decree is final where it settles all 
matters in dispute in the cause ex- 
cept that it omits to adjudicate upon 
a claim which is set up in: the bill, 
but which circumstances have ren- 
dered unimportant, and which com- 
plainant has not insisted upon. Ruff 
v. Starke, 3 Gratt. (44 Va.) 134. 

[(k] Abandonment as to part.— 
When part of the relief prayed is 
abandoned, a decree on other relief 
prayed is final. Hutchinson  v. 
Ayres) Sli 553, 37] NiBY 476. 

94. U. Si—Marion Coal’ Co. v. 
Peale, 204 Fed. 161, 122 CCA 397; 
Mica Insulator Co. v. Commercial 
Mica Co., 157 Fed. 92 (holding that 
a decree dismissing a bill for want 
of equity, dissolving a preliminary 
injunction previously granted, and 
awarding damages to defendant for 
its wrongful issuance is final, and 
may be appealed from, notwithstand- 
ing the fact that it directs a refer- 
ence to ascertain the amount of such 
damages, which relates to a matter 
not within the issues); West v. East 
Coast Cedar Co., 113 Fed. 742, 51 
CCA 416. 

Ala.—Wynn v. Tallapoosa County 
Bank, 168 Ala. 469, 53 S 228; C. W. 
Zimmerman Mfg. Co. v. Pugh, 39 S 
989 (holding that a decree that com- 
plainants are entitled to be let in 
to redeem from mortgages, on the 
ground that there has never been a 
sale under the power contained in 
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for the purpose of an appeal; but if a reference 
is made for a judicial purpose, as to state an ac- 
count between the parties, upon which a further 
decree is to be entered, the decree is merely inter- 
locutory and an appeal will not he until after the 


(b) Implied Adjudication. A judgment. 


the mortgages, is such a final decree 
as will support an appeal, although 
it further orders a reference to state 
an account of what is due and di- 
rects how the account is to be 
stated); Gentry v. Lawley, 142 Ala. 
333, 37 S 829 (holding that, on a 
bill to’ redeem from a mortgage, a 
decree that plaintiff is entitled to re- ° 
deem on payment of the amount 
due, and that the cause be referred 
to the register of the court to as- 
certain and report the account be- 
tween the parties, reserving further 
orders, is a final determination of 
the rights of the parties, and is ap- 
pealable); Kirkland vy. Mills, 138 Ala. 
192, 35 S 40; Decatur Land Co. v. 
Cook, 27 S 559 (holding that where 
one of two decrees adjudged that 
complainant was entitled to the re- 
lief prayed for in his original and 
supplemental bill, and directed a ref- 
erence to ascertain and report an 
account, and dismissed one of de- 
fendant’s cross bills, and the other 
decree settled the account in accord- 
ance with the former decree, each 
decree was final and appealable); 
Adams vy. Sayre, 76 Ala. 509. 

D. C.—Gilbert v. Washington Ben. 
Endowment Assoc., 10 App. 316. 

Ill—De Grasse v. H. W. Gossard 
Co., 236 Ill. 78, 86 NE 176 [rev 138 
Ill. A. 375]; Klein v. Independent 
Brewing Assoc., 231 Ill. 594, 83 NE 
4343, Stahl wv. Stahl, 220 lly U8sss cu 
NE 67 (holding that a decree find- 
ing certain conveyances absolute in 
form to be in trust, and referring the 
case to the master for an account- 
ing, is final as to the title, so as to 
justify an appeal pending the ac- 
counting); Allison v. Drake, 145 Tl. 
500, 32 NE 537; Bennett v. Woolsey, 
160 Ill.-A. 587; Delaney vy. O’Connor, 
1388 Ill. A. 366 [aff 234 Tl. 546, 85) 
NE 226]; Sammis v. Poole, 89 Tl. 
A. 118 [aff 188 Ill. 396, 58 NE 934] 
Kectlon Ee up partnership). 

owa.—McMurray v. Day, 
File 2s Ny. 476. is ene Ohad Cee 

ich.—Smith v. Walker, 57 Mich. 
Be 22 NW 267, 24 NW 830, 26 NW 


ae v. Termatt, 8 Minn. 


N. Y.—Rastetter v. Hoenninger, 
157 App. Div. 553, 142 NYS 962; 
Johnson y. Everett, 9 Paige 636. 


Or.—Marquam v. Ross, 47 Or. 374 
78 P 698, 88 P 852, 86 P 1 (suit to 
redeem from mortgage foreclosure). 

R. I.—Robert v. Rousseau, 28 R. I. 
335, 67 A 330 (proceeding to en- 
force mechanic’s lien). 

W. Va.—Beverlin v. Casto, 62 W. 
Va. 158, 57 SE 411; Roush v. Hyre, 
62 W. Va. 120, 57 SE 368; Hill v,. 
pry te ae ie Ve. 174, 49°.SH 132) 

ng.—McDonald v. Belcher, 
ALEC 95 Pash t 

See also infra § 274. 

Statutory provision allowing ap- 
peal from order determining ques- 
tion of right and directing account 
see infra § 275. 

95. Winthrop Tron Co. v. Meeker, 

Us Si L80) 938 2SCteldi mote ereds 
898; Marion Coal Co. y. Peale, 204 
Fed. 161, 122 CCA 897; West v. East 
Coast Cedar Co., 113 Fed. 742, 51 
CCA 416 (decree dismissing bill for 
injunction and ordering a reference 
to ascertain damages, if any, sus- 
tained by reason of an injunction 
pendente lite); King v. Harrington, 
35 App. (D. C.) 111; Barber v. Tol- 
man, 176 Ill. A. 123. And see other 
cases in preceding note. 

96. — S.—Guarantee Co. of North 
America v. Mechanics’ Say. Bank, 
ete, Col, its USS: 1582 198 SCt Sbas 
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or decree may be final and appealable as disposing 
of all the issues by reason of an implied adjudica- 
tion ;°? and it has been held that where two causes 
of action are stated in the pleadings and put in is-' 
sue at the trial, and the judgment awards a recovery 
upon one but is silent as to the other, such judgment 
is prima facie an adjudication that plaintiff was not 
entitled to recover upon the other cause.*® 
applies to disposition of the issues raised by a cross 


43 L. ed. 818 (holding that, where, in 
an action on fidelity bonds of a "de- 
ceased defaulting officer of a bank, 
the court decreed that the surety 
was liable, but that the liability was 
‘secondary to that of deceased’s es- 
tate, and retained the case for the 
purpose of an accounting of col- 
jJaterals deposited by deceased for 
the bank’s reimbursement and for 
the fixing of the surety’s ultimate 
liability, “‘whatever that may be,” 
such decree was not final, within 26 
St. 826, 828 c 517 § 6, and hence no 
appeal could be prosecuted therefrom 
to the circuit court of appeals); 
Latta v. Kilbourn, 150 U.S. 524, 14 
SCt 201, 37 L. ed. 1169 (partnership 
accounting); McGourkey v. Toledo, 
ete, RioCoi, 146. U5 2S. 536) Ss SCt 
170, 36 L. ed. 1079; Maas v. Lonstorf, 
166 Fed. 41, 91 CCA 627; Mercantile 
Trust Co. v. Chicago, ete, R. Co., 123 
Fed. 389, 60 CCA 651; Lockwood v. 
Wickes, 75 Fed. 118, 21 CCA (257 
(decree entered after final hearing on 
merits sustaining a patent, declar- 
ing infringement, awarding a _ per- 
petual injunction, and referring the 
tause to a master to ascertain and 
report profits). 

Ala.—Tatum v. Yahn, 130 Ala. 575, 
29 S 201 (holding that an appeal 
would not lie from a decree on fore- 
closure of a chattel mortgage, de- 
claring that complainants were en- 
titled to relief and ordering a refer- 
ence to state the account); Beall v. 
Lehman-Durr Co., 128 Ala. 165, 29 S 
12 (holding that, where plaintiff 
sued to subject land to the payment 
of a note given as collateral for the 
purchase price of land, and the ex- 
istence of any debt was put in issue, 
an appeal would not lie from a de- 
cree holding that plaintiff was en- 
titled to a prior lien on the land for 
the amount due, and referring the 
cause to a master to report how 
much, if anything, was due, since 
this was an interlocutory decree from 
which the statute did not authorize 
an appeal). 

Ark.—Sennett v. Walker, 92 Ark. 
607, 123 SW 769; McDonald v. Ran- 
kin, 92 Ark. 173, 122 SW 88 (order 
directing accounting before final. de- 
cree); Brown v. Norvell, 88 Ark. 590, 


115 SW 372; Hargus v. Hayes, 83 
Ark. 186, 103 SW 163; Davie v. 
Davie, 52 Ark. 224,-12 SW 558, 20 
AmSR 170 and note. 

Cal.—Grey v. Brennan, 147 Cal. 


355, (8 P 1014. 

D. C.—King v. Harrington, 35 App. 
111 (holding that a decree is inter- 
locutory, and therefore not appeal- 
able, which adjudges that a partner- 
ship between complainant and de- 
fendant, the existence of which is 
denied by complainant, does exist, re- 
fers the cause to the auditor to hear 
and take evidence and to state an ac- 
count between the partners as to the 
affairs of the partnership, and to re- 
port the same and the evidence so 
taken to the court, and continues the 
cause, to await the report and fur- 
ther order of the court); Pickrell v. 
Thompson, 12 App: 449. 

Ill.—Haynes v. Jennings, 262 Ill. 
268,'104 NE 697; Winter v. Dibble, 
251) -1lls..200, 95: NE 1093: Grayaws 
Ames, 220 Ill. 251, 77 NE 219, 5 Ann 
Cas 174 and note (holding that while 
a decree which disposes of the merits 
of the case is final, although ac- 
counts are to be settled by a ref- 
eree according to principles fixed by 
the decree, a decree which fails to 
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vention.®? 
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This rule 


fix the principles by which accounts 
are to be settled is interlocutory; 
and therefore a decree in a suit for 
specific performance of a contract 
for the exchange of property, which 
directs defendant to convey on the 
delivery to him by plaintiff of a 
specified sum, less whatever amount 
may be found to be due plaintiff on 
an accounting, and which adjudges 
that plaintiff is entitled to an ac- 
counting for the profits of the real 
estate, which defendant agreed to 
convey, less the amount paid by him 
for taxes, repairs, and interest on an 
encumbrance, is an interlocutory de- 
cree); Thomson y. Black, 208 Ill. 229, 
70 NE 318 (foreclosure of deed of 
es Barber v. Tolman, 176 Ill. A. 

Ky.—Weber v. Lightfoot, 152 Ky. 
83, 153 SW 24 (order referring cause 
to commissioner to state the ac- 
counts between the parties on the 
basis indicated by the court). 

Mich.—Webber v. Randall, 86 Mich. 
58, 48 NW 617 (where the order was 
held merely interlocutory). 

Miss.—Savings, etc., Assoc. v. Tart, 
30 S 693 (holding that an appeal 
from a decree in a suit by a ward 
against the heirs of his guardian’s 
surety, to recover for the guardian’s 
misappropriation of trust funds, sub- 
jecting defendants’ land to the pay- 
ment of the decree, and appointing a 
commissioner to state accounts and 
report to the court, is interlocutory 
and not appealable). 

N. C.—Richardson v. Southern Exp. 
Co., 151 N. C. 60, 65 SE 616 (holding 
that an appeal will not lie from an 
interlocutory judgment adjudging 
plaintiff entitled to recover damages 
and appointing a referee to hear evi- 
dence as to the amount and report 
his findings of fact and conclusion 
of law thereon to the court); Shankle 
v. Whitley, 131 N. C. 168, 42 SE 574; 
Williams v. Walker, 107 N. C. 334, 
12 SE 43; Blackwell v. McCaine, 105 
N.C. 460, 11 SH: 360;_ ». 

Utah.—Musser v. Edmunds, 23 
Utah 425, 64 P 1105 (action for ac- 
counting between partners). 

Vt.—McArthur y. Blondin, 86 Vt. 
62, 83 A 468. 

Va.—Stull v. Harvey, 112 Va. 816, 
72 SE 701; Trammell v. Ashworth, 
99 Va. 646, 39 SE 593. 

Can.—Stephenson v. Gold Medal 
Furniture Mfg. Co., 48 Can. S. C. 497; 
Dunn vy. Eaton, 47 Can. 8. C. 205; 
Crown L. Ins. Co. vy. Skinner, 44 Can. 
S. C. 616; Clarke v. Goodall, 44 Can. 
S. C.. 284; onion Bank v. Dickie, 41 


[Can. S. C. 


See also infra § 274. 

97. Trammell v. Rosen, (Tex.) 157 
SW 1161 [rev (Civ. A.) 153 SW 164]; 
Davies v. Thomson, 92 Tex. 391, 49 
SwW 215; Clay v. Marmar, (Tex. Civ. 
A.) 156 SW 1125; O’Brien v. Von 
Lienen, (Tex. Civ. A.) 149 SW 723. 

98. Trammell v. Rosen, (Tex.) 157 
SW 1161 [rev (Civ. A.) 153 SW 164] 
(holding that a judgment for the 
amount sued for and for foreclosure 
of a lien on all the property in con- 
troversy disposed of the defense of 
homestead as to one of the tracts 
and a counter claim for damages); 
Davies v. Thomson, 92 Tex. 391, 49 
SW 215; Rackley v. Fowlkes, 89 Tex. 
6138, 36 SW 77. 

99. Trammell v. Rosen, (Tex.) 157 
SW 1161 [rev (Civ. A.) 153 SW 164] 
(referred to in preceding note); Swan 
v. Price, (Tex. Civ. A.) 162 SW 994; 
Ft. Worth Belt R. Co. v. Perryman, 


ens. ape, 
[8§ 260-261 


bill, cross complaint, counterclaim, or plea in recon- 


(5) Conditional or Alternative Judg- 
ment, Order, or Decree. 
decisions to the contrary, or apparently so,’ the gen- ~ 
eral rule is that a conditional judgment, order, or 
decree, the finality of which depends upon certain 
contingencies which may or may not occur, is not 
final for the purpose of appeal.? And an alternative 


Although there are some 


(Tex, Civ. A.) 158 SW 1181 (holding 
that, where a judgment appealed 
from was final in form, it was re- 
viewable, notwithstanding it was. 
based on a verdict which was defec-~ 
tive in that it failed to dispose 
of certain cross pleas filed by de- 
fendants); Clay v. Marmar, (Tex. 
Civ. A.) 156 SW 1125 (holding that, in 
an action to recover possession of a. 
diamond stud or its value, aHeging a 
lien thereon and its conversion by 
defendant, with a plea in reconven- 
tion that plaintiff had in his posses- 
sion personal property of greater 
value to which defendant was en- 
titled, a judgment entered only on 
plaintiff's claim for relief disposed 
of all the issues, even assuming the 


plea in intervention to have been 
sufficient). é 
{a] Case not within the rule.— 


But in an action for several years’ 
rent and for money due for the sale 
of personalty a judgment based on 
a directed verdict for a small amount 
not in controversy, which did not 
dispose of the other issues, cannot 
be held a final judgment on the 
theory that the verdict, being for 
only part of the amount in suit, was 
an implied finding against plaintiff’s 
other claims. Bryant v. Moore, (Tex. 
ay A.) 169 SW 395. 

1. Tabor v. Payne, 41 SW 557, 19 
Kyl 807 (holding that a judgment 
for the sale of a certain tract of 
land to satisfy a sum adjudged to 
be a lien thereon, in the event that 
another tract ordered to be sold shall 
not be sufficient for that purpose, 
is such a final judgment as will sup- 
port an appeal); Cromwell v. Craft, 
47 Miss. 44 (holding that a decree 
on a bill to enforce a vendor’s lien, 
which purports to be made on a full 
hearing ‘fon the bill and exhibits,’ 
and other proceedings in the case, and 
establishes the right of complainant 
to enforce his claim against the land, 
and appoints a commissioner to sell 
it unless, within a specified time, de- 
fendants pay complainant the sum 
found due and all costs, and directs 
the commissioner, in case of sale, to 
report his proceedings at the next 
term, is not an interlocutory but a 
final decree). 

2. U. S—Stratton v. Dewey, 79 
Fed. 32, 24 CCA 435 (holding that 
an order granting relief upon the 
party’s complying with specified con- 
ditions, and providing that if they 
are not complied with the relief shall 
be denied, is not a final decree). 

Ala.—Robertson v. Montgomery 
Base Ball Assoc., 140 Ala.: 320, 37 
S 241; McKleroy v. Gadsden Land, 
etc., Co., 126 Ala. 184, 28 S 660; Mc- 
Kissack’ v. Voorhees, 119 Ala., 101, 24 
S 523. 

Ill.—Hartman y. Pistorius, 248 Ill. 
568, 94 NE 131; Eggleston vy. Mor- 
rison; 185, Til.) 57%, 5% (NB 775. [ate 
SA Tee Ay 625) SLichtstemny aves he 
Rosenbaum Grain Co; 176, Liaw As 
250; Anderson v. Hultberg, 144 Ill. 
A. 529 (interlocutory order granting 
injunction upon compliance with con- 


dition); Thomson v. Barker, 108 Ill. 
A. 437 (aff 208 Til. 229, 70 NE 318]. 
Mic 2 Doug. 
296. 
Minn.—Swanson y. Andrus, 84 


Minn. 168, 87 NW 363, 88 NW 252. 


Nebr.—Parmele v. Schroeder, 59 
Nebr. 553, 81 NW 506 [aff reh 61 
ee 5538, 85 NW 562, 87 AmSR 


N. M.—Bateman y. Gitts, 17 N. M. 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


‘order in the nature of an order to show eause is not 


‘appealable.® 
Waiver of condition. 


[§ 262] 


of the parties.® 


[§ 263] .(7) Collateral or Ancillary Matters or 
A judgment, order, or decree is not 


Proceedings. 


619, 133 P 969 (decree declaring lien 
and priority on condition). 

INR OY-—=Rieov “yer “Yorks 4169 GNt 9 £Y.. 
452, 62 NE 562. 

Pa.—Griffiths vy. Monongaheia R. 
Conr232 Pai63971 81. Arg ts 3s Wolftitv. 
Wilson, 25 Pa. Super. 266; Hunting- 
‘don County v. Mason, 21 Pa. Super. 
148. 

Vt.—Abbott v. Sanders, 83 Vt. 165, 
74 A 1058 (holding that where leave 
is granted complainant to answer a 
cross bill within thirty days, the de- 
cree to go for defendants in default 
of an answer, the decree is not final, 
so as to be appealable, until the ex- 
piration of the thirty days). } 

[a] Conditional dismissal of bill. 
—An order or decree “that the mo- 
tion to dismiss the bill for want of 
equity is .well made and is sus- 
tained; and unless complainant 
amends the bill so as to give it 
equity in two days... the bill shall 
stand dismissed,” is not such a de- 
cree dismissing the bill as will sup- 
port an appeal. Robertson v. Mont- 
gomery Base Ball Assoc. 140 Ala. 
320, 37 S 241. See infra § 332. 

{b] New trial.—An order grant- 
ing defendant's motion for a new 
trial unless plaintiff, within a lim- 
ited time, shall file an agreement re- 
mitting a part of his verdict, but 
denying the motion if such condi- 
tion is complied with, does not, as 
to defendant, become final ands ap- 
pealable unless and until plaintiff 
complies with the condition within 
the time limited. Swanson v. An- 


drus, 84 Minn. 168, 87 NW 363, 88 
NW 252. See also Wolff v. Wilson, 
25 Pa: Super. 266 (holding that, 


where the court refused a new trial 
and directed that judgment be en- 
tered for defendant on payment of 
a jury fee, an appeal would not lie 
before payment of the jury fee and 
entry of judgment, as the order was 
not final). And see infra § 337. 

[c] A conditional deficiency judg- 
ment in a foreclosure suit is not 
final. Hartman vy. Pistorius, 248 Ill. 
568, 94 NE 131; Thomson v. Black, 
208 Ill. 229, 70 NE 318 [aff 108 Ill. 
A. 487]; Eggleston v. Morrison, 185 
Til. 577, 57 -NE 775 [aff 84 Ill. A. 
625]; Parmele v. Schroeder, 59 Nebr. 
5538, 81 NW 506 [aff reh 61 Nebr. 553, 
85 NW 562, 87 AmSR 466]. And see 
National L. Ins. Co. v. Fitzgerald, 
61 Nebr. 692, 85 NW 948. 

[d] An order dependent upon the 
filing of a stipulation, and contain- 
ing no provision as to the disposition 
of. the case if the stipulation is not 
given, is not final. Peo. v. York, 169 
N. Y. 452, 62 NE 562 (holding that 
an order of the appellate division on 
eertiorari to restore relator to_ the 
police force of the city of New York, 
which imposes as a condition of res- 
toration a stipulation that relator 
will not claim back salary, but with- 
out any provision as to the result 
of a refusal of the relator so to 
stipulate, is not a final determina- 
tion, and is not reviewable by the 
court of appeals). 5 

[e] Order for temporary injunc- 
tion upon filing of bond by com- 
plainant. Lichstern v. J. Rosenbaum 
Grain Co., 176 Ill. A. 250. See infra 


§ 402. 


The rule that a conditional 
decree is not appealable does not apply, however, 
-where the appeal operates as a waiver of the condi- 
tion and renders the decree absolute.* 

(6) Determination of Particular Suit. 
A final determination of the particular suit is a final 
‘judgment for the purpose of appeal, although it may 
not necessarily be a final determination of the rights 
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rendered not final, so as to be unappealable, because 
of the pendency of an undetermined collateral or 
ancillary proceeding in the same or another court.® 
On the other hand, while it has been held that a de- 
cision on a matter which is merely collateral or in- 
cidental to the main suit is not such a final judg- 
ment as will authorize an appeal,’ the general rule 
is that an order or decree, final in its nature, which 
is made in a matter distinct from the general sub: 
ject of litigation, and which affects only the parties 


to the particular controversy and those whom they 


[9 264] 


[f] A decree nisi under equity 
rules (i) is not appealable. Grif- 
fiths v. Monongahela R. Co., 232 Pa. 
639, 81 A 713; Shamokin, ete., Light, 
etc., Co. v. John, 18 Pa. Super. 498. 
(2) Until a judgment nisi ripens into 
judgment no appeal lies therefrom. 
Bush vy. State, (Miss.) 6 S 647. 

[g] Decree entered without a 
hearing on exceptions.—But where a 
court of equity enters a decree with 
knowledge that exceptions have been 
filed to the findings of fact and con- 
clusions of law, and without hearing 
argument thereon, and 


could not be made until after a hear- 
ing upon the exceptions, the appel- 
late court will consider the decree 
as final. Green v. Prince Metallic 
Paint Co., 25 Pa. Super. 415. 

[h] An order granting a rule nisi 
is not appealable. McKissack -v. 
Voorhees, 119 Ala. 101, 24 S 523. 

[i] Order vacating judgment.— 
But where an order vacating a judg- 
ment against defendant gives him 
a certain time to comply with its 
terms defendant may appeal before 
the time for compliance has expired. 


Fallon vy. Crocicchia, 52 Mise. 503, 
102 NYS 541. 
8. Matter of Kreischer, 30 App. 


Div. 313, 50 NYS 802; Watt v. Watt, 
26) WN. vYso' Super’ /68539 Brown’ Vv. 
Georgi, 26 Misc. 128, 56 NYS 923. 

4. Moore Printing Typewriter Co. 
v. National Sav., ete, Co., 31 App. 
(D. ©.) 452 (holding that, where a 
decree recited that it should be void 
if defendants, within ten days from 
its date, should apply for and ob- 
tain an injunction against complain- 
ants, and defendants entered an ap- 
peal from the decree on the same 
day it was passed, a motion by the 
appellee to dismiss the appeal on the 
ground that the decree did not be- 
come final until the expiration of 
such ten days should be denied, as 
the prosecution of the appeal con- 
stituted a waiver by defendants of 
their right to avail themselves of 
the condition contained in the decree, 
and had the effect of making it final 
and absolute). 

5. U. S—Stevens v. Nave-McCord 
Mercantile Co., 150 Fed. 71, 80 CCA 
25; Hendryx v. Perkins, 114 Fed. 801, 
52 CCA 435. : 

Cal.—Belt v. Davis, 1 Cal. 

Tll.— Mutual Reserve Fund L. 
Assoc. v. Smith, 169 Ill. 264, 48 NE 
208, 61 AmSR 172. 

Ind.—Hay v. McDaneld, 156 Ind. 
390, 59 NE 1064: 


Mo.—Bredell vy. Alexander, 8 Mo. 
A. 110. 
ex.—Terry v. State, 30 Tex. A. 


AN 
408, 17 SW 1075. 

Vt.—Nelson y. Brown, 59 Vt. 600, 
10 A 721. : 

6.-U. S.—Miea Insulator Co. v. 
Commercial Mica Co., 157 Fed. 92; 
West v. Hast Coast Cedar Co., 113 
Fed. 742, 51 CCA 416. 

Ark.—McCreary v. Taylor, 38 Ark. 
393. 
Ind.—National Surety Co. v. But- 
ton, 41 Ind. A. 301, 838 NE 644 (hold- 
ing that where, in an action on a 
contractor’s bond, the contractor’s 
surety, prior to trial, filed a cross 
complaint against its codefendants 


in spite of: 
the specific objection that a decree, 


represent, may be appealed from.® 
(8) Decisions Involving Merits or Af- 


to set aside certain conveyances as 
in fraud of creditors, a judgment 
rendered in favor of plaintiff and 
against all defendants jointly on the 
bond constituted a final judgment, 
although rendered prior to the dis- 
position of the issues raised by the 
cross complaint). : 

riers’ ster v. Sutterfield, 54 Mo. 

N. C.—Bethell v. McKinney, 164 
N.C: 71, 80 SE 162. 

Tenn.—Rawley v. Burris, (Ch. A.) 
47 SW 176 (holding that where the 
court, in a suit for the possession 
of real estate, granted complainant 
a decree and ordered a writ to put 
her in possession, the decree was 
final and appealable, although mat- 
ters in the nature of balancing rents, 
taxes, and improvements remained 
for separate adjustment). 

§ pei pail aioe for accounting see supra 

[a] In an action to foreclose a 
mortgage where it is determined and 
adjudged that the mortgage is void 
and the mortgagee entitled to no re- 
lief thereon, and the action is con- 
tinued for hearing of the controversy 
in regard to the indebtedness, the 
payment of ‘which the mortgagee 
purported to secure, the judgment in 
relation to the mortgage is final 
within the meaning of the code and 
appealable. France v. Bell, 52 Nebr. 
57, 71 NW 984. 

7. George’ v. Craig, 6 Mo. 648. 
And see Columbia Ave. Trust Co. v. 
MacAfee Co., 136 Fed. 402, 69 CCA 
246 (holding that where, in a suit 
to foreclose a mortgage and trust 
deed on a railroad contractor’s out- 
fit, a railroad company intervened 
after the appointment of a receiver, 
and claimed a prior right to use such 
outfit under a contract with the mort- 
gagor, a decree declining to deter- 
mine the intervener’s right in limine, » 
but permitting it to use the outfit 
pending the litigation on conditions 
prescribed, was interlocutory only, 
and not appealable); Smith v. Estes, 
128 Ga. 368, 57 SE 685 (holding that 
where, in an action to recover land, 
there was raised a’ collateral issue 
of forgery of a deed under which 
defendant claimed, and this issue 
alone was submitted to the jury, the 
supreme court had no jurisdiction to 
pass on an assignment of error com- 
plaining of the refusal of anew trial 
on such issue when there had been 
no final adjudication of the case); 
Campbell v. Campbell, .(Tenn. Ch. 
A.) 46 SW 308. 

8. U. S.—Williams v. Morgan, 111 
U. S. 684, 4 SCt 638, 28 L. ed. 559 
(holding that a decree in a suit for 
the foreclosure of a railroad mort- 
gage, fixing the compensation to be 
paid to the trustees under the mort- 
gage from the fund realized from the 
sale, is a final decree as to that 
matter and appealable to the su- 
preme court); Cassatt v. Mitchell 
Coal, ete; Cow” 150, "Redis32> Sil CCA 
80; In re Michigan Cent. R. Co., 124 
Fed. 727, 59 CCA 643; Bibber-White 
Co. v. White River Val. Electric R. 
Co., 115 Fed. 786, 53 CCA 282; Edgell 
v. Felder, 99 Fed. 324, 39 CCA 540; 
Brush Electric Co. v. Electric’ Impr-. 
@o.,- 51 Med: 557," 2 6CA: 373. 
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fecting Judgment. Under the statutes in some juris- 
dictions appeals are authorized from orders or de- 
erees, although they may be intermediate or inter- 
locutory, either where they involve the merits of the 
action or some part thereof, or where they involve 
the merits and necessarily or materially affect the 
An order ‘‘involving 
the merits,’’ within the meaning of the statute, must 
be decisive of the question involved in the cause or 


judgment or final decision.® 


Ark.—Shirey v. Shirey, 79 Ark. 473, 
96 SW 164. 


Colo.—Hickhoff v. WHickhoff, 29 
Colo. 295, 68 P 287, 93 AmSR 64. 

Ill.—Illinois Brewing, ete., Co. v. 
Ilmberger, “155 ll. A. 417%. 

Minn.—Elwell v. Goodnow, 71 Minn. 
390, 73 NW_ 1095. 

Tex.—McCreary v. Robinson, 92 
Tex. 408, 49 SW 212. 

Wash.—Bennett v. Thorne, 36 


Wash. 253, 78 P 936, 68 LRA 113. 

W. Va.—Hill v. Cronin, 56 W. Va. 
174, 49 SE 132. 

Judgment or order for payment of 
money see infra § 344. 

[a] Replevin.—When an action of 
replevin is commenced as a collateral 
proceeding by a person not a party 
to the main suit an order of the 
court directing the sheriff to deliver 
the property to a receiver appointed 
in the main cause affects a substan- 
tial right of the sheriff, and is ap- 


pealable. Elwell v. Goodnow, 71 
Minn. 390, 73 NW 1095. 
{b] An order determining the 


right to control a suit and its pro- 
ceeds, when the suit was brought in 
the name of one for the benefit of 
others, is a final order. May v. Har- 
din, 13 B. Mon. (Ky.) 344. 

{e] In California (1) a _ statute 
gives a right to appeal from “a final 
judgment upon a collateral matter 
arising out of the action.” See Los 
Angeles v. Los Angeles City Water 
Cosoi34 Cake 21;%667P- 198: Grant. 
Los Angeles, etc., R. Co., 116 Cal. 
71, 47 P 872; Grant v. Los Angeles 
Super .Cti,) 106) GCalii1i324, +39 P i604: 
California Fruit Growers’ Assoc. v. 
Los Angeles Super. Ct., 8 Cal. A. 711, 
Oa C69. (2) An order fixing the 
compensation of a receiver, and tax- 
ing it as costs as against all par- 
ties, and directing the receiver to ap- 
propriate in payment a fund in his 
-hands as receiver, is appealable “as 
a final judgment upon a collateral 
matter arising out of the action,” 
within the meaning of the statute. 


Grant v. Los Angeles, etc., R. Co., 
supra. 
9. Ark.—Womack v. Connor, 74 


Ark. 352, 85 SW 783. 
Cal.—Garthwaite v. Tulare Bank, 
1345 Cakw237 66.52. 8262 
Iowa.—In re Stone, 132 Iowa 136, 
109 NW 455, 10 AnnCas 1033; Ha- 
warden State Bank v. Hessler, 131 
Iowa 691, 109 NW 210; Bussell v. 
Ft. Dodge, 126 Iowa 308, 101 NW 
1126; Allen v. Davenport, 115 Iowa 
20, 87 NW 743; Mast v. Wells, 110 
Iowa 128, 81 NW 230; Clark v. Van 
Loon, 108 Iowa 250, 79 NW 88, 75 
AmSR 219; Devier v. Economic Life 
Assoc., 106 Iowa 682, 77 NW 454; 
Boyce v. Wabash R. Co., 63 Iowa 70, 
18 NW 673, 50 AmR 730. 
Kan.—Whitlaw v. Illinois L. Ins. 
Co., 86 Kan. 826, 122 P 1039; Atchi- 
son, etc., R. Co. v. Burks, 78 Kan. 
515, 96 P 950, 18 LRANS 231. 
Minn.—Piano Mfg. Co. v. Kaufert, 
86 Minn. 13, 89 NW 1124; Baxter v. 
Coughlin, 80 Minn. 322, 83 NW 190; 
Bennett v. Whitcomb, 25 Minn. 148; 
Rogers v. Greenwood, 14 Minn. 333; 
oebarm v. Winona County, 6 Minn. 
N. Y.—Hackett v. Belden, 47 N. Y. 
624; Anderson v. Carter, 24 App. Div. 
462, 49 NYS 255 [aff 165 N. Y.. 624 
mem, 59 NE 1118 mem]; Marsh vy. 
West, etc., Mfg. Co., 46 N. Y. Super. 
8; Emmens yv. McMillan Co., 21 Misc. 
638, 47 NYS 1099; Fassett v. Tall- 


APPEAL AND ERROR 


Bedell  v. 
Whitney v. 


madge, 15 AbbPr 205; 
Stickles, 4 HowPr 432; 
Waterman, 4 HowPr 313. 

N. D.—Northern Pac. R. Co. v. 
Barlow, 20 N. D. 197, 126 NW_ 233, 
AnnCas1912C 763 (order involving 
merits or some part thereof); Rob- 
ertson Lumber Co. v. Jones, 13 N. D. 
112, 99 NW 1082; Bolton v. Dona- 
van, 9 N. D. 575, 84 NW 357. 

Okl.—Wesley v. Diamond, 26 Okl. 
170, 109) P 524. 

Or.——Pacific Mill Co. v. Inman, etc., 
Co.) 50! Or 22.1900 P*.1099: 


S. C.—Cauthen v. Cauthen, 70 S. 
C. 167, 49 SE 321; Gregory v. Perry, 
66 S..:@i41455,. 45 SH 4; Bolinyitv. 


Southern R. Co., 65 S. C. 222, 43 SH 
665; Hawkins v. Wood, 60 S. C. 521, 
39 SE 9; Atlantic Coast Line R. Co. 
v. South Bound R. Co:;, 57S. C. 317, 
385 SH 553; McLaurin v. Hodges, 43 
S. C. 187, 20 SE 991; Capell v. Moses, 
36 S. C. 559, 15 SE 711; McCrady v. 
Jones, 36 S. C. 136, 15 SH 430; Sease 
v. Dobson, 34°S...C.) 345, 13 SH 530; 
National Exch.. Bank v. Stelling, 32 
S. C. 102, 10 SE 766; Hyatt v. Mc- 
Burney, 17 S. C. 143. 

S. D.—McManus v. Maloy, 30 S. D. 
373, 138 NW 9638; Russell v. Whit- 


comb, 14 S. D. 426, 85 NW _ 860; 

Schaetzel vy. Huron, 6 S. D. 134, 60 

NW 741. zs 
Wis.—State v. Policemen’s Pension 


Fund, 121 Wis. 44, 98 NW 954; May- 
nard v. Greenfield, 103 Wis. 670, 79 
NW 407; Latimer v. Central Electric 
Co., 101 Wis. 310, 77 NW 155; Adam- 
son v. Raymer, 94 Wis. 243, 68 NW 
1000; Hoye v. Chicago, ete, R. Co., 
65 Wis. 243, 27 NW 309, 310; Peeper 
v. Peeper, 53 Wis. 507, 10 NW 604; 
Tucker v. Grover, 53 Wis. 53, 9 NW 
820; Lee v. Buckheit, 49 Wis. 54, 4 
NW 1077; Vesper v. Farnsworth, 40 
Wis. 357; Planer v. Smith, 40 Wis. 
31; Johnston vy. Reiley, 24 Wis. 494. 

10. Allen vy. Davenport, 115 Iowa 
20, 87 NW 743; Levi v. Longini, 82 
Minn. 324, 84 NW 1017, 86 NW 333; 
National Albany Exch. Bank v. Car- 
gill, 39 Minn. 477, 40 NW 570; Ben- 
nett v. Whitcomb, 25 Minn. 148; Mc- 
Mahon vy. Davidson, 12 Minn. 357; 
Piper v. Johnston, 12 Minn. 60; Chou- 
teau v. Parker, 2 Minn. 118; Me- 
grath v. Van Wyck, 5 N. Y. Super. 
750; Tracy v. New York Steam 
Faucet Mfg. Co., 1 E. D. Smith (N. 
Y.) 349; St. John v. West, 4 HowPr 
(N. Y.) 329; Cruger v. Douglass, 2 
CodeRep (N. Y.) 123; Kirby v. Kelly, 
90eSieC. 137.87 178 Wi) 780: 

[a] “An order involves the merits 
of the action, or some part thereof, 
within the meaning of this statute, 
when and only when it determines 
the strict legal rights of the parties, 
as contradistinguished from those 
mere questions of practice which 
every court regulates for itself, and 
from all matters which depend upon 
the discretion or favor of the court.” 
Per Start, C. J., in Plano! Mfg. Co. 
vigeaurort, 86 Minn. 13, 15, 89 NW 


11. Bolton v. Donavan, 9 N. D. 
575, .84 NW 357. And see St. Paul, 
ete., R. Co. v. Gardner, 19 Minn. 132, 
18 AmR 334; Bingham v. Winona 
County, 6 Minn. 136; Chapman v. 
Forbes, 123 N. Y. 532, 26 NH 3: In 
re Butler, 101SN. WY. 307,) 4) Ni bist 
Platt v. Platt, 11 AbbPrNS (N. Y.) 
110; Kain v. Delano, 11 AbbPrNS 
(N. Y.) 29; St. John v. West, 4 How 
Pr (N. Y.) 329; Schaetzel v. Huron, 
6 S. D. 134, 60 NW 741; Hekla F. 
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of some strictly legal right of the party appealing as 
distinguished from mere questions of practice.?? 
The phrase ‘‘involves the merits’? has been con- 
strued by the courts to embrace orders which pass 
upon the substantial legal rights of the party com- 
plaining, whether such rights do or do not relate 
directly to the cause of action or subject matter in 
controversy.!! Illustrations are given in the notes of 
orders or decrees which have been held appealable,” 


Ins. Co. v. Morrison, 56 Wis. 133, 
14 NW 12; Tubbs v. Doll, 15 Wis. 
640; Clark v. Langworthy, 12 Wis. 
441. 


if For illustrations see infra this sec- 
ion. 

{a] The term “merits” embraces ' 
more than the questions of law and 
fact constituting the cause of action 
or defense, and includes all that the 
party may claim of right in refer- 
ence to his case. Blakely v. Frazier, 


Ji S. C. 122 


[b] An order depriving a plaintiff 
of a right conferred by statute to 
combine in one statement all acts of 
negligence and other wrongs, the 
practical effect of which order is to 
compel plaintiff to formulate his al- 
legations so as to set out two or 
more.causes of action, although the 
complaint contained but one cause 
of action, is appealable. Bolin v. 
center R. Co., 65°S. C. 222, 43 SH 


12. [a] Orders or decrees held 
appealable under such provisions.— 
(1) Setting aside a stipulation for 
the dismissal of an action, or a 
stipulation settling the issues to be 


tried. Rogers v. Greenwood, 14 
Minn. 333; Bingham v. Winona 
County, 6 Minn. 136 (order setting 


aside a stipulation between the par- 
ties to the action fixing the issues 
therein by agreeing to the existence 
of facts in the case). (2) Vacating 
the findings, conclusions, and judg- 
ment of the court and relieving’ the 
parties from a stipulation on which 
the case was submitted. Northern 
Pac. R. 'Co..v. Barlow; 20 N. -D. 197, 
126*NW 233, AnnCas’ 1912 C 763 and 
note. (3) Vacating order dismissing 
action for want of prosecution. 
Bonesteel’ v. Orvis, 31 Wis. 117. 
(4) Refusing application to withdraw 
a complaint of intervention, or va- 
cating an order dismissing such com- 
plaint. Schaetzel v. Huron, 6 S. D. 
134, 60 NW 741. (5) Declaring that 
plaintiff is entitled to judgment on 
account of a frivolous answer. 
Western R. Corp. v. Kortright, 10 
HowPr (N. Y.) 457. (6) Striking 
out material and relevant portions 
of an answer stating an independent 
and substantive defense. Mast v. 
Wells, 110 Iowa 128, 81 NW 230. 
(7) Striking out material parts of 
an answer in an action for libel. 
Adamson v. Raymer, 94 Wis. 243, 68 
NW 1000. (8) Striking: out parts of 
a reply containing new matter plead- 
ed in defense of new matter in the 
answer. Whitlaw v. Illinois L. Ins. 
Co., 86 Kan. 826, 122 P 1039. (9) 
Striking from the files the answer of 
administrators on application by the 
state treasurer to compel them to 
file an inventory of the property of 
the estate for the assessment of col- 
lateral inheritance taxes. In re 
Stone, 132 Iowa 136, 109 NW 455, 10 
AnnCas 1033. (10) Making an ad- 
ditional party defendant against the 
wish of plaintiff. Bolton v. Donavan, 
9 N. D. 575, 84 NW 357. See also 
Chapman v. Forbes, 123 N. Y. 532, 
26 NE 3; Hekla F. Ins. Co. v. Mor- 
rison, 56 Wis. 133, 14 NW 12 (order 
requiring plaintiff in an action to 
foreclose a mortgage to make a per- 
son claiming an adverse and para- 
mount interest in the mortgaged 
premises a party defendant). (11) 
Refusal to allow bringing in of new 
party defendant. Tubbs v. Doll, 15 
Wis. 640. (12) Order as to substi- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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or not appealable ** under such provisions. 

. Right merely to review order involving merits. A 
statute which authorizes an appeal from a judgment 
to ‘‘review any intermediate order involving the 
merits and necessarily affecting the judgment’’ does 
not permit an appeal from such an order, but it may 
be reviewed on appeal from the final judgment.14 
(9) Decisions Affecting or Determining 


[§ 265] 


tution of parties unless discretion- 
ary. St. John v. West, 4 HowPr (N. 
Y.) 329. (18) Decree upon question 
whether defendant has properly been 
made a party to the cause. National 
Exch. Bank vy. Stelling, 32 S. C. 102, 
10 SE 766. (14) Denying motion of 
defendant appearing specially for 
that purpose to set aside the ser- 
vice of the summons upon him. 
Plano Mfg. Co. v. Kaufert, 86 Minn. 
13, 89 NW 1124. (15) Granting a 
change of venue. Robertson Lumber 
Co: rv.) Jones, 13) Ns Di! 112;< 99 “NW. 


1082. (16) Refusing to change the 
venue. Western Bank v. Tallman, 15 
Wis. 92. (17) Refusing to vacate a 


change of venue. Wolcott v. Wol- 
cott, 32 Wis. 63. (18) Denying mo- 
tion to strike settled case or bill of 
exceptions for irregularities. Baxter 
v. Coughlin, 80 Minn. 322, 83 NW 190. 
(19) Overruling motion to strike out 
an application for leave to file an 
amended answer which introduced a 
new and distinct cause of action in 
the form of a counter-claim. Allen 
“vy. Davenport, 115 Iowa 20, 87 NW 
743. (20) Denial of motion to make 
a complaint more definite and certain. 
Clark v. Langworthy, 12 Wis. 441. 
(21) Requiring plaintiff to make his 
pleading more definite and certain 
where it deprives him of a substan- 
tial right. Epstin v. Berman, 78 S. 
C. 327, 58 SE 1013; Lynch v. Spartan 
Mills, 66 S. C. 12, 44 SE 93; Bolin v. 
Southern R. Co., 65 S. C. 222, 43 SE 
665; Hawkins v. Wood, 60 S. C. 521, 
39 SH 9. (22) Requiring plaintiff to 
separate acts of negligence and other 
wrongs so as to allege what acts are 
negligent and what wanton, where 
the statute authorizes him to unite 
all acts of negligence and other 
wrongs in one cause of action. 
Lynch v. Spartan Mills, supra; Bolin 
v. Southern R. Co., supra. (23) Re- 
fusal to allow amendment of com- 
plaint setting up material facts and 
thus limiting the range and scope of 
plaintiff’s case. Lyndon v. Georgia 
R., ete., Co., 129 Ga. 353, 58 SH 1047. 
'(24) Directing a verdict. Clark v. 
Van Loon, 108 Iowa 250, 79 NW 88, 


15 AmSR 219. (25) Order for in- 
spection and copy of document. 
Atchison, etc., Gon lv. Burks; 78 


R: 
Kan. 515, 96 P 950, 18 LURANS 231. 
(26) Refusal of injunction, where 
such refusal is based on an erro- 
neous proposition of law. Sease v. 
Dobson, 34 S. C. 345, 13 SE_530. 
(27) Continuing an injunction. War- 


lick v. Reynolds, 151 N. C. 606, 66 
SE 657. (28) Referring a cause 
which is not referable. St. (Paul, 


etc., R. Co. v. Gardner, 19 Minn. 132; 
18 AmR 334. (29) Appointing a ref- 
eree to hear and determine all the is- 
sues. Russell v. Whitcomb, 14 S. D. 
426, 85 NW 860. (30) Refusal of 
leave to discontinue action or pro- 
ceeding. In re Butler, 101 N. Y. 307, 
4 NE 518. (31) Denying motion for 
judgment for a designated part of 
the claim sued on, and that the ac- 
tion be severed so that plaintiff may 
discontinue or proceed as to the resi- 
due, or that defendant be directed 
to pay the designated sum into court. 
Marsh v. West, etc, Mfg. Co. . 
N. Y. Super. 8. (32) Decisions in- 
volving right of trial in equity case, 
by jury or otherwise, according to 
law. Gregory v. Perry, 66S. C. 455, 
45 SE 4; McLaurin v. Hodges, 43 
S. C. 187, 20 SE 991; Capell v. Moses, 
S60SO. 559 1b SH. WL 

13. [a] Orders or decrees held 
not appealable under such provisions. 


APPEAL AND ERROR 


stantial right.17 
—(1) Order “without prejudice.” 
Garlington y. Copeland, 25 S. C. 41. 
(2) Rulings on applications for con- 
tinuances. Pacific Mill Co. v. Inman, 
eters. Co38 500 Orw22; 6901 1099-53) 
Denying motion for judgment on the 
pleadings. McMahon vy. Davidson, 12 
Minn. 357. (4) Striking out part of 
a pleading as surplusage. Allen v. 
Church, 101 Iowa 116, 70 NW 127; 
Allen v. Cook, (Iowa) 71 NW 534. 


(5) Striking of an answer, setting 
up evidentiary matter. Kirby v. 
Kelly, 90 S. C. 378, 73 SE 780. (6) 


Overruling motion to strike out parts 
of the answer. Whitlaw v. Illinois 
i. Ins. Co, 86 Kan. 826, 122) P1039. 
(7) Permitting a corporation to be 
made a defendant and refusing to 
strike its counter claim. Peter Schoen- 
hofen Brewing Co. v. Giffey, (Iowa) 
143 NW 1017. (8) Denial of motion 
to make complaint more definite and 
certain by stating two alleged causes 
of action in separate paragraphs. 
Hawkins v. Wood, 60 S. C. 521, 39 
SE 9. (9) Allowing an amendment 
to the complaint where the amend- 
ment raised a question which did 
not affect the merits of the case. 
Buist'yv.) Walliams; 183 SSy@.) 321) 65 
SE 342. (10) Refusing to submit 
to a jury an issue in a case of purely 
equitable cognizance. Du Pont v. Du 
Bos, 3378S, Co389) aie Shr 1073. 1.Git) 
Transferring cause from law calen- 
dar to equity calendar for the pur- 


pose of having equitable defense 
tried by court. Knox vy. Campbell, 
52 S. C. 461, 30 SE 485. (12) Re- 


fusing to direct a verdict in favor 
of a cross defendant, as to whom 
the cause had been continued. Bus- 
sell v. Ft. Dodge, 126 Iowa 308, 101 
NW 1126. (13) Refusal to hear mo- 
tion to dismiss for want of prose- 
cution before ruling on a demurrer. 
Garthwaite v. Tulare Bank, 134 Cal. 
237, 66 P 326. (14) Refusal of in- 
junction where such refusal is not 
a decision on the merits. Sease v. 
Dobson, 34°7°S...C. 934550 13 SH 530: 
(15) Order for production of books 
and papers. Devier v. Economic Life 
Assoc., 106 Iowa 682, 77 NW 454. 
(16) Order of reference, pursuant to 
a statute, where “an issue of fact 
shall require the examination of a 
long account.” Devereux v. Mc- 
Cardy, 49 Si C. 423, 27 SH 467. (7) 
Order of reference as to the facts 
on a motion to set aside a default 
judgment on the ground that de- 
fendant was not served with sum- 


mons or otherwise properly made 
a party. Mobley v. New York lL. 
Ins) Cosy 938SinCie 381) (6) SE 108s: 


(18) Refusal of motion for an or- 
der of reference to take testimony 
and state accounting of administra- 
tor in proceeding to subject descend- 
ed lands to payment of debts. Greg- 
ory, vil Perry, 6604S. Cs 455; 46) SH 4: 
(19) Transferring cause from chan- 
ecery to circuit court, no judgment 
having been rendered in the lower 
court. Womack y. Connor, 74 Ark. 
352, 85 SW 783. (20) Order of dis- 
trict court refusing to set aside a 
justice’s judgment because ng veri- 
fied pleadings were filed as required 
by statute. Whitney v. Ritz, 24 N. 
D. 576, 140 NW 676. (21) Denial 
of motion to strike out and dismiss 
objections filed to the allowance of 
the account of a trustee. Minneap- 
olis Trust Co. v. Menage, 66 Minn. 
447, 69 NW 224. (22) Order made 
during trial of cause for substitu- 
tion of a cost bond for one alleged 
to have been lost. Baston v. Broad- 
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Substantial Rights, Determining Action and Pre- 
venting Judgment, Etc.5—(a) Affecting Substantial 
Rights in General. In some jurisdictions the statute 
expressly authorizes, either generally, or in certain 
cases, or subject to certain qualifications,’* an appeal 
from a judgment, order, or decree, even though it is 
intermediate or interlocutory, where it affects a sub- 


By ‘‘substantial right’’ is meant 


well, 8 Okl. 442, 58 P 506. (23) 
Directing discharge and cancellation 
of record of a notice of lis pendens. 
Kirby v. Sully, .(S. D.) 148 NW 137; 
Kirby v. Drapeau, (S. D.) 147 NW 
982. (24) Order in a garnishment 
suit denying a motion that the gar- 
nishee pay into the hands of the 
clerk of the court a sufficient sum to 
satisfy any judgment which may be 
recovered. Hawarden State Bank v. 
Hessler, 131 Iowa 691, 109 NW 210. 
(25) Order in claim and delivery of 
cattle, after change of venue, direct- 
ing the sheriff of the wrong county 
to seize and immediately deliver the 
cattle. Hasterling v. Odom, 98 S. C. 
171, 82 SE 407. (26) Striking out a 
stipulation with reference to the 
hearing of a mandamus proceeding, 
where the result would necessarily 
have been the same whether the 
case was submitted in accordance 
with the stipulation or on the de- 
murrer or motion filed. State v. Po- 
licemen’s Pension Fund, 121 Wis. 44, 
98 NW 954. (27) The mere matter 
of having the summons properly at- 
tested does not involve the merits. 
Rahn v. Gunnison, 12 Wis. 528. 

14. Hoe v. Sanborn, 36 N. Y. 93. 

15. Inu probate proceedings see in- 
fra § 407. 

16. See infra § 266 et seq. 

17. Iowa. — Peter Schoenhofen 
Brewing Co. v. Giffey, 143 NW 1017; 
Kay v. Pruden, 101 Iowa 60, 69 NW: 
1137; Price v. Adtna Ins. Co., 80 Iowa 
408, 45 NW 1053. 

Minn.—Koochiching Co. v. Franson, 
91 Minn. 404, 98 NW 98; Deppe v. 
Ford, 89 Minn. 253, 94 NW 679. 

Nebr.—In re Broehl, 93 Nebr. 166, 
139 NW 1020. 

N. Y.—Clapp v. Hawley, 97 N. Y. 
610; Atlantic, ete., Tel. Co. v. Bal- 
timore,” ete, Ri” Col, a8 aaNean obo 
Martin v. Windsor Hotel Co., 70 N. 
Y. 101; Peo. v. New York Cent. R. 
Co., 29 N. Y. 418; Belknap v. Waters, 
11 N. Y. 477; Hughes v. Chicago, 
etc., R. Co., 45 N. Y. Super. 114; De 
Camp v. New Jersey Mut. L. Ins. 
Cox 32 N. Y. Super. 481; Woods v. 
De Figaniere, 24 N. Y. Super. 681; 
Harde v. Purdy, 62 Mise. 232, 114 
NYS 814; Damsky v. Dochterman, 61 
Misc. 597, 114 NYS 170; Thompson vy. 
Erie R. Co., 9 AbbPrNS 212; Clarke 
v. Goodridge, 44 HowPr 226; St. John 
v. Croel, 10 HowPr 253. 

N. C.—Gill v. Wake County, 160 
N. C. 176, 76 SE 2038, 48 LRANS 293; 
Jones v. Sugg, 1386 N. C. 143, 48 SH 
575; Porter v. Armstrong, 134 N. C. 
447, 46 SE 997; Brown v. Nimocks, 
126 N. C. 808, 36 SE 278; Battery 
Park Bank vy. Western Carolina 
Bank, 126 N. C. 531, 36 SE 39: Emry 
v. “Parker, 111 N. C. 261, 16> SE) 236: 
Skinner v. Carter, 108 N. G 106, 12 
SE 908; Blackwell vy. McCaine, 105 
N. Ne Pee a eee Leak v. Cov- 
ington, 95 nti, ; Merri f - 
eae ae INE C2765. CS eee 

- D.—Dow v. Lillie, 26 N. D. 
ee 1082. AeDinPie, 
.—Lancaster y. Miller 
St 558, 51 NE 52. Pees 
r.—American L. Ins. Co. v. Fer- 
guson, 66 Or. 417, 134 P 1029: Hol- 
ton_v. Holton, 64 Or. 290, 129 P 532 
48 LRANS 779; Rockwell v. Portland 
Sav. Bank, 35 Or. 303, 57 P 903. 
Lai Gg ae v. Wood, 60 S. G 
, SE 9; Knox vy. Cam 
Si Ree ee 30, SE 485. Meuse 
. D.—Frederic First Nat. Bank v. 
McIlvaine, 31 S. D. 40, 139 NW 597, 

Wash.—In re Sutton, 31 Wash. 340, 

71 P 1012; Washington Dredging, 
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matter of substance as distinguished from matter 
The fact that a matter is disere- 
tionary does not prevent it from being a matter 
Many illustrations 
are given in the notes below of orders or decisions 
which have been held appealable 7° or not appeal- 


of mere form.1% 


affecting a substantial right.?° 


ete., Co. v. Kinnear, 24 Wash. 405, 64 
P 522; Snohomish County v. Ruff, 15 
Wash. 637, 47 P 35, 441. 

Wis.—R. G. Uhlmann Fur Co. v. 
Gates, 155 Wis. 385, 144 NW 991. 

Wyo.—Riffe v. Sioux City, ete, 
Min. Co., 20 Wyo. 442, 124 P 508. 
Martin v. Windsor Hotel Co., 
. 101; Peo. v. New York 
Co,;, 29 N. Y. 418. 
Murphy v. Stelling, 138 Cal. 
641, 72 P 176; Martin v. Windsor 
Hotel Co., 70 N. Y. 101; Peo. v. New 
York, Gents, R: Coiin29 oN. Yac4135) In 
re Commercial Bank, 35 App. Div. 
224, 54 NYS 722; Rabinowitz v. Crab- 
tree, 27 N. D. .353, 145 NW 1055; 
Sly v. Kilbourn City, 144 Wis. 203, 
128 NW 872. See infra §§ 288-290. 

20. [a] Orders held appealable 
as affecting substantial rights.—(1) 
Denial of privilege of preference of 
case upon the calendar. Siefermann 
v. Wolfrath, 24 Mise. 406, 53 NYS 
263. (2) Denial of application for 
an adjournment or continuance. 
Harde v. Purdy, 62 Mise. 232, 114 
NYS 814; Damsky v. Dochterman, 61 
Mise. 597, 114 NYS 170. (3) Order 
for production or discovery of books 
and papers. Woods v. De Figaniere, 
24 N. Y. Super. 681. (4) Order giv- 
ing leave to inspect and examine 
books and papers. Thompson v. Hrie 
R. Co., 9 AbbPrNS (N. Y.) 212. (5) 
Order for extra allowance made by 
a single judge before judgment. Peo. 
VawNew. sy ork -Cent.GR....Couie29 IN. 
418. (6) Granting additional allow- 
ance of costs on dismissal of action. 
Colton v. Morrisy, 38 NYCivProc 474. 
(7) Granting leave to sue receiver. 
In re Commercial Bank, 35 App. Div. 
224, 54 NYS 722. (8) Requiring de- 
fendant to make his answer more 
definite and certain. Hughes y. Chi- 
CAZ0, eteiveR. Co., 45 Niiy.yoSuper: 
114. (9) Vacating judgment entered 
by confession because of a defect in 
the statement. Belknap v. Waters, 
11 N. Y. 477. (10) Vacating decree 
rendered at a former term on the 
ground that the court had no juris- 
diction of the subject matter. Ban- 
nard v. Duncan, 65 Nebr. 179, 90 NW 
947. (11) Denial. of motion to vacate 
invalid order affecting subsequent 
proceedings. Feist v. Weingarten, 
111 NYS 848. (12) Denying motion 
to vacate appointment of adminis- 
trator. In re Sutton, 31 Wash. 340, 
Fly Pe done (13) Denial of motion 
to have filed and entered a copy of 
a destroyed order vacating a judg- 
ment. Hill v. Muller, 120 App. Div. 
Sia, 105 UNYS, 1120 = Lrev, 53. Mise: 
255, 103 NYS 94]. (14) Denial of 
motion to resettle an order of spe- 
cial’ term so that it should recite 
the fact, appearing of record, that 
the motion for such order was made 
on behalf of certain persons. Dew- 
snap v. Matthews, 118 App. Div. 789, 
103 NYS 902. (15) Denial of mo- 
tion to refer in proceeding to com- 
pel accounting by executor of ad- 
ministrator on the ground that the 
answer did not set up a valid plea in 
bar. Jones v. Sugg, 136 N. 143, 
48 SE 575. (16) Granting or refus- 
ing license to sell real estate to pay 
debts of a decedent. In re Broehl, 
93 Nebr. 166, 139 NW 1020. (17) 
Order of reference for trial on the 
ground that the trial will involve the 
examination of a long account, since 
the mode of trial of an action, 
whether by jury or by referee, is a 
matter of substance. Martin v. 
Windsor Hotel Co. 70 N. Y. 101. 
(18) Order directing sale of a corpora- 
tion’s property by a receiver to pro- 
tect the same pendente lite. Riffle 
v. Sioux City, ete., Min. Co., 20 Wyo. 


™~ 


APPEAL AND ERROR 


jurisdictions. 


442, 124 P 508. (19) Granting. or 
denying a motion to revive an ac- 
tion against a personal representa- 
tive. R. G. Uhlmann Fur Co. v. 
Gates, 155 Wis. 3885, 144 NW _ 991; 
Voss v. Stoll, 141 Wis. 267, 124 NW 
89. (20) Allowing actions to be 
continued in the name of surviving 
plaintiffs, and admitting others 

place of a deceased _ plaintiff. St. 
John v. Croel, 10 HowPr (N. Y.) 253. 
(21) Denial of motion to cancel lis 
pendens. Washington Dredging, etc., 
Co. v. Kinnear, 24 Wash. 405, 64 P 
522. (22) Requiring a party to ac- 
cept notice of appeal after expira- 
tion of the time limited for appeal. 
Clapp v. Hawley, 97 N. Y. 610. (23) 
Refusing to relieve appellant from 
default in serving statement of case 
for appeal. Rabinowitz v. Crabtree, 
2th IN AD: W385 3,.6 145 INIW ehOb 52 724) 
Declaring appeal abandoned for fail- 
ure to file a case on appeal, where 
defendants had been guilty of no 
negligence. Levine v. Proser, 83 
Mise. 184, 144 NYS 746. (25) De- 
nying motion for resettlement of 
case on appeal where there was no 
conflict as to the facts. Zimmer v. 
Metropolitan St. R. Co., 28 App. Div. 
504, 51 NYS 247. (26) Denying de- 
fendant’s application to remove cause 
to the federal court. De Camp v. 
New Jersey Mut. L. Ins: Co., 32 N. 
Y. Super. 481. (27) Dismissing pro- 
ceeding for disbarment of attorney; 
appeal by state allowed. State v. 
Snook, 78 Wash. 671, 139 P 764. See 
infra § 386. (28) Denying motion 
for a temporary injunction. Weaver 
v. Richardson, (Wyo.) 132 P 1148; 
Anderson vy. Englehart, 18° Wyo. 196, 
NOSreP cb Tk (29) Interlocutory in- 
junction against declaring the re- 
sult of a special election, granted 
because the petition was not suffi- 
ciently signed. Gill v. Wake County, 
160 N. C. 176, 76 SE 203, 43 LRANS 
293. (30) Order, in a suit which 
was in form for an injunction, but 
prayed for mandatory relief, peremp- 
torily commanding performance of 
an act which was the whole relief 
prayed. American L., ete., Ins. Co. 
v. Ferguson, 66 Or. 417, 134 P 1029. 
(31) Judgment vacating a town or 
village plat. Koochiching Co. v. 
Franson, 91 Minn. 404, 98 NW 98. 
(32) Order in a statutory proceed- 
ing for a drainage ditch, which di- 
rected matters which were properly 
for the determination of the com- 
missioners to be referred to a jury. 
Porter v. Armstrong, 134 N. C. 447, 
46 SE 997. (33) Refusing to vacate 
an order enjoining county officers 
from moving into inadequate quar- 


ters. In re Milwaukee County, Fifth 
Branch Cir: Ct., ete., 148 Wis. 109, 
134 NW 490, AnnCas1913B . 98. 


(34) Denying a defendant’s motion, 
in an action for foreclosure of mort- 
gage in which a deficiency judgment 
had been obtained against him, to 
open his default, for leave to an- 
swer, and to vacate the judgment as 
to him. King v. Sullivan, 31 App. 
Div. 549, 52 NYS 130. (35) Discharg- 
ing an order to show cause why a 
party should not be punished in civil 
contempt. proceedings. Deppe  v. 
Ford, 89 Minn. 253, 94 NW 679. (36) 
Dismi§sal of action to set aside a 
fraudulent conveyance, brought pend- 
ing a stay of the judgment on which 
it was based, the second action op- 
erating to preserve the lien of the 
judgment. Frederic First Nat. Bank 
v. Mellvaine, 31 S. D. 40, 1389 NW 
597. (87) Order, after decree of di- 
voree, allowing an allegation as to 
plaintiff's residence to be inserted in 
the complaint to show jurisdiction. 


able 21 as affecting or not affecting substantial rights 
within the meaning of the statutes in particular 
It has been held in North Carolina 
that an appeal will le under such a provision from 
an interlocutory order if it puts an end to the ac- 
tion, or if it may destroy or impair a substantial 


Holton vy. Holton, 64 Or. 290, 129 P 
532, 48 LRANS. 779. (38) Refusal 
to allow amendment of complaint 
setting up material facts and thus 
limiting the range and scope of plain- 
tiff’'s case. Lyndon vy. Georgia R., 
ete., Co., 129 Ga. 353, 58 SE 1047. See 
also other illustrations infra § 3885. 

21. [a] Orders held not appeal- 
able as affecting substantial rights. 
—(1) Setting aside a default judg- 
ment as taken through mistake, in- 
advertence, and excusable neglect. 
Bowman vy. Holman, 48 Or. 351, 86 
P 792. (2) Overruling objection to 
the jurisdiction’ of the court, juris- 
diction not.having yet been exer- 
cised. In re Loewenguth, 114 App. 
Div. 754, 100 NYS 422. And see In 


re McArdle, 30 Hun (N. Y.) 465. (38) 
Refusing to retax costs. . White v. 
Stout, 72 Wash. /62, 129 PA917. (4) 


Vacating part of order directing in 
advance who shall pay costs of ap- 
peal .from a. judgment. Greer v. 
Keaton, 98 S. C. 192, 82 SEH 424. 
(5) Denying motion to vacate pro- 
ceedings after removal of officer. 
Peo. v. Ahearn, 137 App. Div. 260, 
121 NYS 966. (6) Denying motion 
to strike case from particular cal- 
endar, the division of court calendars 
being merely for the convenience of 
the court in the proper dispatch of 
business. Standard Finance Co. v. 
Hollins, 125 App. Div. 894, 110 NYS 
816. (7) Directing that the answer 
be stricken out unless defendants 
comply with a prior order for dis- 
covery within two days. Brown v. 
Georgi, 26 Mise. 128, 56 NYS 923. 
(8) Denial of motion to revive ac- 
tion against personal representative 
of deceased codefendant. Union 
Bank v. Mott, 27 N. Y. 638. (9) De- 
nial of motion to dismiss petition 
to revoke admission of will to pro- 
bate. Matter of Soule, 46 Hun 661, 
12 NYSt 692 [aff 109 N. Y. 662, 17 
NE 868]. (10) Directing dismissal 
of a second action within the time 
for which plaintiff's judgment was 
stayed. Frederic First Nat. Bank 
v. MelIlvaine, 31 S. D. 37, 1389 NW 
596. (11) Permitting ‘parties to 
withdraw their exceptions to a ref- 


eree’S report and their demand for. 


a jury. Greenlee y. Greenlee, 150 N. 
C. 638, 64 SE 763. (12) Requiring 
party to accept a notice of appeal, 
where the appeal has been taken in 
time. Thurber v. Chambers, 60 N. 
Y. 29. (18) Granting leave to inter- 
vene as a defendant. Dorland vy. 
Fidelity Dev. Co., 161 App. Div. 916, 
146 NYS 297. (14) Orders making 
parties not appealable by other 
parties who do not show that some 
substantial right of their own is 
thereby affected. Emry v.. Parker, 
111 N. C. 261, 16 SH 236. (15) Order 
for delivery of possession to pur- 
chasers after foreclosure, which con- 
formed to statutory requirements ex- 
cept that it was in the form of a 
writ of assistance. Title Guarantee, 
ete. Co. v. American Power, ete., 
Co., 95 App. Div. 192, 88 NYS 502. 
(16) Order of reference for an ac- 
count between the parties to ascer- 
tain the balance due made by the 
court after a verdict for plaintiff 


and before rendering judgment 
thereon, an appeal being taken by 
defendant. Blackwell vy. McCaine, 


105 N. C. 460, 11 SE 360. (17) Ap- 
pointing a referee and requiring one 
who has refused to make an affi- 
davit claimed to be necessary for 
the purpose of a motion to appear 
before such referee and make affi- 
davit. Rogers yv. Durant, 56 N. Y. 
669. (18) Merely directing that an 
attachment as for contempt in vio- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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— right of the complaining party if an appeal is de- 
layed until after final judgment, but not otherwise.?” 
It has also been held that such a statute does not 
authorize appeals from judgments or orders dis- 
posing of fragmentary parts of the action, but ex- 
ceptions thereto may be taken to be passed upon on 


appeal from the final judgment.?3 

[§ 266] 
venting Judgment or Decree. 
the statute authorizes an appeal 


which in effect determines the action or proceeding 
and prevents a judgment from which an appeal 
might be taken, or from an order which affects a 
substantial right, when such order in effect deter- 
mines the action or proceeding and prevents a judg- 


lating an injunction issue against a 
person, returnable at a certain time, 
no adjudication upon the _ subject 
of the alleged contempt having been 
made, Atlantic, etc, 'Tel.. Co; Vv. 
Baltimore, etc., R. Co., 87 N. Y. 355. 
(19) Order of reference in proceed- 
ing by certiorari to review and cor- 
rect an alleged illegal, erroneous, 
or unequal assessment, or an order 
refusing to set aside such an order 
of reference. Peo. v. Smith, 85 N. 
Y. 628. (20) Order of reference to 
take proof touching the application 
of the attorney-general for dissolu- 
tion of an insurance company. 
Atty.-Gen. v. Continental L. Ins. Co., 
Sra Nie Yc joees (21) Order of ref- 
erence to take proof of facts relat- 
ing to the manner in which the late 


chamberlain of the city of New York | 


had invested a fund, and his dis- 
position thereof, etc., preliminary to 
an application for relief by a _ per- 
son entitled to the fund, reserving 
all questions until such application. 
Chesterman v. Eyland, 74 N. Y. 452. 
(22) Order fixing amount of super- 
sedeas bond in an application for, 
and in response to which there has 
been allowed, a writ of assistance to 
gain possession of real property 
purchased at judicial sale. Green v. 
Morse, 57 Nebr. 798, 78 NW _ 395. 
(23) Order arresting judgment in 
plaintiff's favor, where it gives de- 
fendant less than he is entitled to 
and deprives plaintiff of nothing to 
which he is entitled. Lemke v. Chi- 
cago, etc., R. Co., 39 Wis. 449. See 
also other illustrations infra § 385. 

22. Brown v. Nimocks, 126 N. C. 
808, 36 SE 278 (holding that an ap- 
peal would not lie from an order 
dismissing an attachment against an 
insolvent and directing that plain- 
tiff’s claim be ascertained, and that 
all preferred creditors in the as- 
signment and certain judgment 
creditors be made parties, with leave 
to file pleadings, etc.); Battery Park 
Bank v. Western Carolina Bank, 126 
-N. C. 531, 36 SE 39: Emry v. Parker, 
4111 N. Cy. 261, 16 SE 236; Skinner v. 
Carter, 1083 -Nv-C. 106; 12 SH 908; 
Blackwell v. McCaine, 105 N. C. 
460, 11 SE 360; Davis v. Ely, 100 
N. Ci 283,'58SE 239: Exp. Spencer, 
95) ENE C2 75 

23. Clement 99 N. C. 
255, 6 SE 186; 94 
IN; LC. 511. 

24. Ariz.—London-Glasgow 
ae v. Powers, 12 Ariz. 162, 


Iowa.—Carney v. Reed, 117 Iowa 
508, .91 NW 1759; Devier v. Eco- 
momic Life Assoc., 106 Iowa 682, 77 
NW 454; Odell v. Coguolette, 103 
Iowa 435, 72 NW 670; Kay v. Pru- 
den, 101 Iowa 60, 69 NW 1137: Ma- 
haska County State Bank v. Christ, 
82 Iowa 56, 47 NW 886; State v. 
Arns, 72 Towa 555,.34 NW _ 329: 
Horak v. Horak, 68 Iowa 49, 25 NW 
924: Allerton v. Eldridge, 56 Iowa 
709. 10 NW, 252. 

Nebr.—Green v. Morse, 57 Nebr. 
7198. 78 NW 395. 

N. Y.—Banes v. Rainey, 130 App. 
Div. 465, 114 NYS 986. 


v. Foster, 
White v. Utley, 


Dev. 
100 P 


(b) Orders Determining Action and Pre- 
In some jurisdictions 


APPEAL AND ERROR 
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ment or decree therein, or a final judgment therein, 
or prevents a judgment from which an appeal might 
be taken, or discontinues the action.** As indicated 
above, the language of the statutes varies somewhat 
in the different jurisdictions, but their effect is sub- 
stantially the same. Under such a provision an order, 


to be appealable, must not only affect a substantial 


from an order | cree therein.?> 


N. C.—Greenlee v. Greenlee, 150 
N. C. 638, 64 SE 763; Skinner v. Car- 
ter, 108 N. ‘C. 106, 12.SE 908; Black- 
well v. McCaine, 105 N. C. 460, 11 
SE 360; Davis v. Ely, 100 N. C..283, 


5 SE 239; Leak v. Covington, 95 N. 
fe 193; Merrill v. Merrill, 92 N. C. 
657. 


Oh.—May Co. v. Bailey Co., 81 Oh. 
St. °471, Laneaster  v. 
Miller, 51 NE 52; 
French vy. Central Constr. Co., 28 
Oh. Cir. Ct. 524; Wohlgemuth v. 
Taylor: 25 Oh. Cirs Ct, 2/15 ,Cincing 
nati, ete., R. Co. v. Duckworth, 2 Oh. 
Cir.) Ct, 518; 1 ‘Oh: ‘Cir, Deez 61s 

Or.—Columbia City Land Co. v. 
Ruhl, 134. P 1035; Sturgis v. Sturgis, 
51 Or. 10, 93 P 696, 1381 AmSR_ 724, 
15 LRANS 1034; Marquam v. Ross, 
AT ROS POse aon, Oo Ossi eo) oe ano 
P15" State; v- (O'Day, 41 Or. 495; 169 
P 542; Rockwell v. Portland Sav. 
Bank, oo Or 603; 2o.deee oOo. 4 

S. C.—Garlington v. Copeland, 25 
SAO E le 

Wash.—Sumner Iron Works vy. 
Wolten, 61 Wash. 689, 112 P 1109; 
Knisell v. Brunet, 60 Wash. 610, 111 
P 894; In re Crosby, 42 Wash.. 366, 
$5 PP as) Fatum, Vv.) Geist,.40) Wash: 
575, 82 P 902; In re Sutton, 31 Wash. 
340, 71 P 10125 Deming Inv.’-Co. _v. 
Ely, 21 Wash. 102, 57 P 353; Old Nat. 
Banke wv. OO. oke Gold Whitt: eC One h9 
Wash. 194, 52 P 1065; Hmbree y. 
McLennan, 18 Wash. 651, 52 P 241; 
Carstens v. lLeidigh, etc., Lumber 
Cor 18 VWs. -4o0l iol ent Oo oe 
AmSR 906, 39 LRA 548; Snohomish 
County v. Ruff, 15 Wash. 637, 47 P 
35, 414 

Wis.—Putney v. Milwaukee Light, 
etc., Co., 126 Wis. 658, 105 NW 1066; 
Wiesmann v. Shanley, 124 Wis. 431, 
102 NW 932; Ashland v. Whitcomb, 
114 Wis. 99, 89 NW 886; Hatch v. 
Kurtzweil, 112 Wis. 231, 87 NW 
1082; Allen v. Boberg, 108 Wis. 282, 
84 NW 421; State v. Oconomowoc, 
104 Wis. 622,-80 NW 942; Johns v. 
Northwestern Mut. Relief Assoc., 94 
Wis. 431, 69 NW 160; Cook v. Mc- 
Combs * 91) SWisk > 445." (6b) sNiwe ase 
Cooper v. Waterloo, 88 Wis. 433, 60 
NW 714; Delaney vy. Schuette, 49 
Wis. 366, 5 NW 796. 


25. Ariz.—London-Glasgow Dev. 
cei v.\ Powers, 12)'-Ariz...1'62)' 1100, P 


Ark.—Womack vy. Connor, 74 Ark. 
352, 85 SW 783. 

Iowa.—Peter Schoenhofen Brewing 
Co. v. Giffey, 143 NW 1017. 

Kan.—Whitlaw v. Illinois L., etc, 
Ins. Co., 86 Kan. 826, 122 P 1039. 

N. Y.—Miannay v. Blogg, 41 N. Y. 
521; Roome v. Philips, 27 N. Y. 357. 

N. D.—Bolton.v. Donavan, 9 N. D. 
575, 84 NW 357. 

Oh.—May Co. v. Bailey Co., 81 
Oh. St. 471, 91 NE 183; Cincinnati v. 
Reimer, 29 Oh. Cir. Ct. 696. 

Or.—Medford First Christian 
Church v.° Robb, 69 Or. 283, 138 P 
856; Taylor v. Taylor, 61 Or. 257, 121 
P 431, 964; Rockwood v. Grout, 55 
Or. 389, 106 P 789; Sears v. Dunbar, 
50 Or. 26 ROT Pia45, 

S. C.—Hawkins v. Wood, 60 S. C. 
521, 39 SE 9. 


right, where this is required, but must also in effect 
determine the action and prevent a judgment or de- 
It has also been held that an order, 
to be appealable under some of these provisions, 
must both determine the action and prevent a judg- 
ment from which an appeal might be taken.”® 
trations are given in the ngtes of orders or decisions 
which have been held appealable?’ or not appeal~ 


Ilus- 


Be! D.—Kirby v. Drapeau, 147 NW, 


Wash.—vVirtue v. Stanley, 79 Wash. 
87, 139 P 764; Borell v., Carson, 72 
Wash. 117, 129 P 908; Methow Canal 
Co. v. Barton, 71 Wash. 401, 128 P 


'627; Powell v. Nolan, 32 Wash. 403, 


73.P. 349. 

Wis.—Puffer v. Welch, 141 Wis. 
304, 124 NW 406; Wilt v. Neenah 
Cold Storage Co., 130 Wis. 398, 110 
NW 177; and; ete, Com v. ssouun 
Milwaukee, 127 Wis. 284, 106 NW 
850; Flannigan v. Lindgren, 122 Wis. 
445, 100 NW 818; Mills v. Conley, 
110 Wis. 525, 86 NW 203; Allen ‘v. 
Boberg, 108 Wis. 282, 84 NW 421; 
Maynard v. Greenfield, 103 Wis. 670, 

; Raymond v. Keseberg, 
317, 73 NW 1010; Hyde -v. 
German Nat. Bank, 96 Wis. 406, 71 
NW 659; Lemke v. Chicago, ete. R. 
Co., 39 Wis. 449. 

26. Miannay v. Blogg, 41 N. Y. 
521 (holding that an order made 
after verdict, giving leave to de- 
fendant to renew a motion made be- 
fore trial, and denied, to set aside 
an order of arrest granted in the 
action, and staying judgment on the 
verdict in the meantime, was not 
appealable, since, although it af- 
fected a substantial right of appel- 
lant, and prevented a judgment from 
which an appeal might be taken, it 
did not in effect determine the ac- 
tion); Puffer v. Welch, 141 Wis. 304, 
124 NW 406 (holding that an order 
discontinuing an _ action on plain- 
tiff’s motion and denying defendant’s 
motion for judgment on the merits 
does not prevent a judgment from 
which an appeal might be taken, and 
is therefore not appealable, although. 
it practically terminates the action 
as to plaintiff). 

27. [a] Orders held appealable 
under such provisions.—(1) Quash- 
ing summons and service thereof 
on motion, where it in effect deter- 
mines the action and prevents a final 
judgment therein, but not otherwise. 
Tatum v. Geist, 40 Wash. 575, 82 
P 902; Deming Inv. Co. v. Bly, 21 
Wash. 102, 105, 57 P 353 (where it 
was said that “the court will look 
at the substance of such a motion, 
and its effect, to ascertain whether 
the order is appealable, and, if it in 
effect determines the action, it is 
appealable”); Embree v. McLennan, 
18 Wash. 651, 652, 52 P 241 (where 
it appeared that the order was made 
upon a determination that the action 
could not prevail on the merits, and 
it was said that “it is extremely 
doubtful if an appeal would lie from 
an order quashing a summons where 
the action of the court was based 
upon some imperfection in the sum- 
mons itself, such as a material de- 
parture from the form prescribed. 
or for insufficiency of service and 
the like”); Carstens v. Leidigh, etc., 
Lumber Co., 18 Wash. 450, 51 P 1051, 
63 AmSR 906, 39 LRA 548. 
Quashing return of summons 
publication. Deming Inv. Co. v. Ely, 
supra. (8) Overruling motion to 
quash peremptory writ of manda- 
mus. State v. Lamprey, 57 Wash. 


456 [3C.J.] 


able °° under statutory provisions of this character. 
(c) Where Decision or Judgment Would 
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84, 106 P 501. (4) Permitting plain- 
tiff to dismiss action without preju- 
dice after final submission to the 
court. Carney v. Reed, 117 Iowa 
508, 91 NW 759. (5) Sustaining plea 
to jurisdiction of court over the per- 
sons of defendants. London-Glas- 
gZow Dev. Co. v. Powers, 12 Ariz. 162, 
100 P 454. (6) Sustaining answer in 
abatement for misjoinder of plain- 


tiffs. Procknow v. Northwestern 
Iron Co., 156 Wis. 408, 165 NW 
1098, 1104. (7) Dismissing proceed- 


ings for disbarment. State v. Snook, 
78 Wash. 671, 139 P 764. (8) Dis- 
missing complaint for noncompliance 
with order for discovery. Banes v. 
Rainey, 130 App. Div. 465, 114 NYS 
986. (9) Dismissal of claim of con- 
ditional seller of goods against in- 
solvent buyer’s receiver for posses- 
sion or security. Sumner Iron 
Works v. Wolten, 61 Wash. 689, 112 
P 1109. (10) Sustaining or overrul- 
ing motion to have issues in an ac- 
tion at law transferred for trial in 
equity on the ground that they are 
equitable issues. Price v. Adtna Ins. 
Co., 80 Iowa 408, 45 NW 1053. (11) 
Denial of application for order to 
compel justice of the peace to make 
a return essential to the trial of a 
case on appeal. Allard v. Smith, 97 
Wis. 534, 73 NW 50. (12) Remand- 
ing action to justice’s court as not 
involving question of title. Mc- 
Manus v. Moloy, 30 S. D. 378, 138 
NW 963. (13) Ascertaining boun- 
daries and appointing commissioners 
to mark the same. Columbia City 
Land Co.: vy. Ruhl,. (Or.) 134 P 1035. 
(14) Vacating a judgment where it 
determines the action and prevents 
final judgment, but not where it 
may be followed by further proceed- 
ings and the entry of a final judg- 
ment or order. Tatum v. Geist, 40 
Wash. 575, 82 P 902. (15) Vacating 
a judgment against a garnishee and 
quashing the service of the writ of 
garnishment. Tatum v. Geist, supra. 
(16) Vacating and setting aside a 
former order granting a foreign 
guardian leave to sue. In re Crosby, 
42 Wash. 366, 85 P 1. (17) Suspend- 
ing a judgment, made more than 
three days after the commencement 
of the succeeding term. W ohlge- 
mutheveabaylor, 425, Ohi Cirs Ct: 22%. 
(18) Denying petition of a creditor 
of an insolvent corporation praying 
that a receiver be required to treat 
him as a creditor. Rockwell v. Port- 
land Sav. Bank, 35 Or. 303, 57 P 903. 
(19) Order on a preliminary appli- 
cation appointing a receiver for a 
corporation and enjoining it from 
making purchases on the ground that 
they are ultra vires. Cincinnati, etc., 
R. Co. v. Duckworth, 2 Oh. Cir. Ct. 
518, 1 Oh. Cir. Dec. 618. (20) Denial 
of motion, in action on contract by 
municipal corporation for construc- 
tion of public improvement, to make 
petition more definite and certain by 
stating terms of the contract. Lan- 
caster v. Miller, 58 Oh. St. 558, 51 
NE 52. (21) Requiring plaintiff to 
elect against which of two defend- 
ants sued jointly for negligence he 
will prosecute his action, and, on 
his refusal to elect, dismissing the 
action without prejudice to:the mer- 
its. French v. Central Constr. Co., 
23) -OhaiCir. C9524.) @2)esStriking, 
out amendment of complaint which 
added another defendant, alleged 
that he was jointly liable with the 
original defendant, and set up ground 
for attachment as against him. Kay 
v. Pruden, 101 Iowa 60, 69 NW 1137. 
(23) Striking from a complaint by a 
county against a county auditor and 
his sureties allegations setting up 
as a ground for recovery a breach of 
the bond by failure to account for 


moneys received by him as ex officio 
clerk of the _ board. Snohomish 
County ve Ruff, Lb Washig 637, 2:47 
P 35, 441. (24) Denying plaintiff’s 


~~ 
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motions for findings and judgment 
in its favor on a verdict on the 
ground that there has been a settle- 
ment of the controversy, since it is 
in effect an order striking the cause 
from the calendar. Dr. Shoop Fam- 
ily Medicine Co. v. Schowalter, 120 
Wis. 663, 98 NW 940. (25) Staying 
action to foreclose a mortgage on 
which interest and part of the prin- 
cipal are overdue, as authorized by 
statute, on payment into court of the 
amount due with costs. Knisell v. 
Burnet, 60 Wash. 610, 111 P 894. 
(26) Order made in escheat proceed- 
ings to which the heirs were not 
parties, after the administrator had 
distributed the assets of the estate 
to those found to be the lawful heirs, 
directing them to deliver the prop- 
erty to a receiver in the escheat pro- 
ceedings. State v. O’Day, 41 Or. 495, 
Co Pe b42- (27) Order, in a_ suit 
which was in form for an injunc- 
tion, but prayed for mandatory re- 
lief, peremptorily commanding per- 
formance of an act which was the 
whole relief prayed. American L. 
Ins. Co. v. Ferguson, 66 Or. 417, 134 
P 1029. 

28. [a] Orders held not appeal- 
able under such provisions.—(1) Or- 
der in a mandamus proceeding deny- 
ing relator’s application for an order 
prescribing what particular questions 
shall be tried by a jury, since, while 
it may affect a substantial right 
within the meaning of the statute, it 
does not in effect determine the ac- 
tion or prevent a judgment from 
which an appeal might be taken. 
Flannigan v. Lindgren, 122 Wis. 445, 
100 NW 818. (2) Arresting judg- 
ment in plaintiff's favor, where it 
gives defendant less than he is en- 
titled to and deprives plaintiff of 
nothing to which he is_ entitled. 
Lemke v. Chicago, ete, R. Co., 39 
Wis. 449. (3)/ Sustaining a demurrer 
to certain defenses where other de- 
fenses still remain. Old Nat. Bank 
v. O. K. Gold Min. Co., 19 Wash. 194, 
52 P 1065. (4) Sustaining demurrer 
to amended complaint, since the court 
could. have permitted \'a further 
amendment or allowed plaintiff to 
file a new primary pleading. Rock- 
wood v. Grout, 55 Or. 389, 106 P 789. 
(5) Transferring case to another 
court, as from chancery to circuit 


court. Gilbert v. Shaver, 91 Ark. 
231, 120 SW 833; Womack v. Con- 
nor, 74 Ark. 352, 85 SW 783. (6) 


Transferring a cause from one cal- 
endar to another for the purpose of 
having an equitable defense inter- 
posed therein tried by the court. 
Knox v. Campbell, 52 S. C. 461, 30 
SE 485. (7) Merely postponing entry 
of judgment for the performance of 
some act. Maynard v. Greenfield, 103 
Wis. 670, 79 NW 407; Cook v. Mc- 
Comb, 91 Wis. 445, 65 NW 181; 
Peeper v. Peeper, 53 Wis. 507, 10 
NW 604; Felt v. Amidon, 48 Wis. 66, 
3 NW 825; Parmalee v. Wheeler, 32 
Wis. 429; Johnston v. Reiley, 24 Wis. 


494. (8) Setting aside default. 
Odell _v. Coquolette, 103 Iowa 435, 
72 SW 670. (9) Opening a default 


on motion supported by affidavits, 
and refusal to order a reference of 
the questions of facts arising on 
the motion. Port Huron Engine, etc., 


Co. v. Rude, 101 Wis. 324, 77 NW 
177. (10) Vacating default divorce 
decree. Taylor v. Taylor, 61 Or. 


257, 121 P 431, 964. (14) Order of 
default for failure to answer in time 
fixed by prior order. Borell v. Car- 
son, 72 Wash. 117, 129 P 908. (12) 
Allowing defendant to answer on 
conditions after expiration of time 
for answering. Milwaukee Cent. Nat. 
Bank v. Brand, 100 Wis. 648, 76 NW 
608. (18) Denial of motion to dis- 
miss. Benolken y. Guthrie, 111 Wis. 
554, 87 NW 466; Raymond v. Kese- 
berg, 98 Wis. 317, 73 NW 1010. (14) 
Denying motion to dismiss for want 
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Have Been a Final Disposition of Cause. In Georgia 
the statute, in providing that no cause shall be car- 


of jurisdiction.” Maxon v. Gates, 118 
Wis. 238, 95 NW 92. (15) Reinstat- 
ing cause after nonsuit. Medford 
First Christian Church v. Robb, 69 
Or. 2838, 138 P 856. (16) Overruling 
a plea to-the jurisdiction of the 
court over persons of defendants. 
London-Glasgow Dey. Co. v. Powers, 
12 Ariz. 162, 100 P 454. (17) Refus- 
ing a motion to vacate and set aside 
a judgment of a _ justice on the 
ground that he had no jurisdiction 
of the subject matter of the action. 
St. Patrick’s Cong. v. Home Ins. Co., 
101 Wis. 155, 76 NW 1125. (18) De- 
nying petitioner’s motion to dismiss 
the petition in condemnation pro- 
ceedings. In re Minnesota, etc., R. 
Co., 103 Wis. 191, 78 NW 7538. (19) 
Denying motion to dismiss appeal to 
the circuit court from commission- 
ers’ award in condemnation proceed- 
ings. Putney v. Milwaukee Light, 
etce., Co., 126 Wis. 658, 105 NW 1066. 
(20) Dismissing suit because not 
brought to trial, as required by stat- 
ute, within one year after ordering 
of new trial by supreme court. Sut- 
ton v. Chicago, ete., R. Co., 114 Wis. 
647, 91 NW 121. (21) Refusal to 
extend time limited by the statute 
for bringing action to trial after or- 
dering of new trial by supreme court. 
Sutton v. Chicago, etc., R. Co., supra. 
(22) Refusing to dismiss action for 
plaintiff's failure to comply with a 
statute requiring payment of a cer- 


tain tax on filing of summons. 
Benolkin v. Guthrie, 111 Wis. 554, 
87 NW 466. (23) Overruling motion 


for nonsuit. Cincinnati Brick Co. v. 
Hivang, 18) Oh. Cir. (Cts $90; 9 Oh? Cir: 
Dec. 271. (24) Refusing to direct a 
verdict. Bussell v. Ft. Dodge, 126 
Iowa 308, 101 NW 1126; Cincinnati 
Brick Co. v. Evans, supra. (25) De- 
nial of motion for judgment on the 
pleadings. St. Patrick Cong. v. Home 
Ins. (Cot); 10t2Wis-155, 06 AN We Libs 
(26) Denial of plaintiff's motion to 
correct verdict and enter judgment 
for him, since the question of error 
in refusing to correct the verdict 
might be saved and reviewed on ap- 
peal from a judgment for defendant, 
which must have followed the ver~ 
dict as it read. Wolfgram §v. 
Schoepke, 123 Wis. 19, 100 NW 1054, 
3 AnnCas 398. (27) Overruling of 
motion by defendant for judgment, 
accompanied by the withdrawal of a 
juror and continuance of the cause 
with leave to plaintiff to amend his 
petition. Cincinnati v. Reimer, 29 
Oh. Cir. Ct. 696. (28) Denial of mo- 
tion for judgment notwithstanding 


verdict. Houston vy. Minneapolis, 
ete; RaaCo. Zbl INE) Die 46S eee 
994, 46 LRANS 589; Turner v. 


Crumpton, 25 N. D. 134, 141 NW 209. 
(29) Denial of motion for judgment 
on special verdict. Butteris v. Mif- 
flin, etc., Min. Co., 133 Wis. 343, 113 
NW 642; Mills v. Conley, 110 Wis. 
NW 203. (30) Discharging 
an attachment. Spokane Dry Goods 
Co. v. Fritz, 26 Wash. 433, 67 P 252. 
(31) Denial of motion made on spe- 
cial appearance to quash or set aside 
service of summons. Plano Mfg. Co. 
v. Kaufert, 86 Minn. 13, 89 NW 1124; 
Powell v. Nolan, 32 Wash. 403, 73 
12) Se Re (82) Denying defendant’s 
motion to set aside service of sum- 
mons by_ publication. Latimer v. 
Central Electric Co., 101 Wis. 310, 
77 NW 155. (33) Setting aside ser- 
vice of complaint and allowing re- 
service within twenty days.- Orton 
v. Noonan, 32 Wis. 104. (34) Strik- 
ing out as irrelevant portions of a 
complaint. Wiesmann v. Shanley, 
124. Wis. 431, 102 NW 982. (35) 
Striking out as irrelevant portions of 
an answer. Gooding v. Doyle, 134 
Wis. 6238, 115 NW 114. (36) Strik- 
ing out allegations of answer so as 
to leave one issue. Methow Canal 
Co. v. Barton, 71 Wash. 401, 128 P 
627. (87) Refusal to strike out parts 


Wor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ried to the supreme court upon bill of exceptions so 
long as the same is pending in the court below, ex- 
cepts cases in which ‘‘the decision or judgment com- 
plained of, if it had been rendered as claimed by the 
plaintiff in error, would have been a final disposi- 
tion of the cause, or final as to some material party 


thereto.’’ 2° 
[§ 268] r 
pealable by Statute—aa. Orders in 


ings. In a number of states there 
of answer. Whitlaw y. Illinois L. 
Dns Cos Kan. 826,122 RP; 1039, 


(88) Refusal to strike counterclaim. 
Peter Schoenhofen Brewing Co. v. 
Giffey, (Iowa) 143 NW 1017. (39) 
Requiring election between defenses 
in foreclosure. Virtue v. Stanley, 79 
Wash. 87, 139 P 764. (40) Denial of 
plaintiff's motion to strike out de- 
fendant’s application for leave to 
amend answer. Allen y. Davenport, 
115 Iowa 20, 87 NW 743. (41) Deny- 
ing interveners the right to amend 
their complaint. Seattle, etc., R. Co. 
v. Bowman, 46 Wash. 90, 89 P 399, 
96 P 8387. (42) Bringing in an addi- 
tional party defendant. Bolton v. 
Donavan, 9 N. D. 575, 84 NW 357. 
(43) Requiring plaintiff to bring in 
another as defendant. Sliscovich v. 
Scandinavian-American Bank, 78 
Wash. 660, 139 P 606. (44) Denying 
motion to bring in proper, but not 
necessary, party. Schmuhl v. Mil- 
waukee Hlectric R., etc., Co., 156 Wis. 
585, 146 NW 787. (45) Denying mo- 
tion to require plaintiff to make defi- 
nite and certain his complaint in an 
action for breach of warranty of 
title, by stating two alleged causes 


of action in separate paragraphs. 
Hawkins v. Wood, 60 S. C. 521, 39 
SE 9. (46) Denial of relator’s mo- 


tion to require amendment of return 
to writ of certiorari. State v. Oco- 
nomowoc, 104 Wis. 622, 80 NW 942. 
(47) Rulings on evidence. State v. 
Arns, 72 Iowa 555, 34 NW 329; Gar- 
moe v. Sturgeon, 67 Iowa 700, 25 
NW 886; Baldwin v. Mayne, 40 lowa 
687; Richards v. Burden, 31 Iowa 
305. (48) Order for production of 
books and papers. Devier v. Eco- 
nomic Life Assoc., 106 Iowa 682, 77 
NW 454. (49) Order for compulsory 


reference. Wilt v. Neenah Cold 
Storage Co., 130 Wis. 398, 110 NW 
ber iis (50) Order of reference for 


taking an account, although made 
after findings of fact determining 
the rights of the parties as a basis 
of such accounting. Hyde v. German 
Nat. Bank, 96 Wis. 406, 71 NW 659. 
(51) Permitting parties to withdraw 
their exceptions to a referee’s report 
and their demand for a jury. Green- 
lee v. Greenlee, 150 N. C. 638, 64 SE 
763. (52) Order of superior court 
pending an appeal from a justice, 
there triable de novo, vacating the 
justice’s judgment. Deuster v. Zill- 
mer, 119 Wis: 402, 97 NW 315" (53) 
Order of district court refusing to 
set aside a justice’s judgment’ be- 
cause no verified pleadings were filed 
as required by statute. Whitney v. 
Ritz, 24 N. D. 576, 140 NW 676. (54) 
Granting a temporary injunction in 
a suit in which the ultimate relief 


sought is an.injunction. May Co. v. 
Bailey Co., 81 Oh.) St. 4717 91 NE 
183. (55) Fixing compensation of 


attorneys 
Jones. v. Jones, 


pursuant to 
(2. Wash: 151.7, 


stipulation. 
130 


P 1125. (56) Directing specific per- 
formance of contract, etc. Borell v. 
Garson) 72 wwWashiialL 7 29) Py 908. 


(57) Discharging and canceling of 
record a notice of lis pendens. Kir- 
by v. Sully, (S. D.) 148 NW 137; 
Kirby v. Drapeau, (S. D.) 147 NW 
982. (58) Order in an action.under 
a statute to set aside a tax assess- 
lye and compel a _ reassessment, 
staying all proceedings in the action 
until such reassessment could_ be 
made. Land, etc., Co. v. South Mil- 
waukee, 127 Wis. 284, 106 NW 850; 
Maynard v. Greenfield, 103 Wis. 670, 


(d) Other Orders or Decisions Made Ap- 


, 


APPEAL AND ERROR 


Decree. And in 


faCls 458 


ing the right of appeal from an order, or from a 
final order, made in a special action or proceeding, 
and affecting a substantial right therein.*° 

[§ 269] bb. Orders after Judgment, Order, or 


many states the statutes allow an 


appeal from a final order, or from an order or final 


order affecting a substantial right, made after judg- 


Special Proceed- 
are statutes giy- [§ 270] 


79 NW 407 [expl and lim Pratt v. 
Lincoln Co., 61 Wis. 62, 20 NW 726]. 
(59) Order made in an action by 
creditors of an insolvent bank to 
enforce their claim against the stock- 
holders, that a defendant stock- 
holder who has paid the par value of 
his stock into court be discharged 
from all further liability, and that 
the action be dismissed as to him 
without costs, since such order is not 
a final determination against such 
defendant but contemplates the en- 
try of a judgment. Allen v. Boberg, 
108 Wis. 282, 84 NW 421. (60) Per- 
mitting corporation to be made a de- 
fendant. Peter Schoenhofen Brewing 
Co. v. Giffey, (lowa) 143 NW 1017. 


29. Code’ (1895) § 5526; Code 
(1911) § 61388. And see Lamar v. 
Taylor, 141 Ga. 227, 80 SE.- 1085; 


Bandy v. Frierson, 138 Ga. 515, 75 
SE 626; Ross v. Mercer, 115 Ga. 353, 
41 SE 594; Hollis v. Nelms, 115 Ga. 


5, 41 SE 263; Berryman v. Haden, 
112 -'Ga. 752, 38 SH 53:) Harvey. -v. 
Bowles, 112 Ga. 421, 37 SEH 364; 


United Glass Co. v. McConnell, 110 
Ga. 616, 86 SE 58; Hall v. Roehr, 
13° Gal Ay '472: 79 'SH 379% Carter v. 
Atkinson, 12 Ga. A. 390, 77 SE 370; 
Hanjaras v. Kilpatrick, 7 Ga. A. 
464, 67 SE 120; Ocean Steamship Co. 
v. McDuffie, 6 Ga. A. 671, 65 SE 703. 

[a] Application of statute.—(1) 
Under this provision it has been 
held that the supreme court (or 
court of appeals) has no jurisdic- 
tion to pass upon an exception taken 
to the overruling of a demurrer to 
the answer of a sheriff to a rule for 
money, where there has been no final 
judgment upon the rule in the trial 
court. Hollis v. Nelms, 115 Ga. 5, 
41 SE 263; United Glass Co. v. Mc- 
Connell, 110 Ga. 616, 36 SH 58. (2) 
Nor has it jurisdiction to review, 
before final judgment, an order in a 
partition case adjudicating what are 
the respective interests of the 
parties in and to the realty involved, 
and appointing partitioners to di- 
vide the same and make return to 
the court (Berryman vy. Haden, 112 
Ga. 752, 38 SE 53); (3) an order sus- 
taining part only of the grounds of 
a special demurrer to a _ petition, 
overruling a general demurrer, and 
leaving the petition to be tried upon 
the allegations not stricken (Harrell 
v:» Southern IR. Co., 13 (Gan A. 409, 
79 SE 240); (4) an order overruling 
a demurrer to the answer (Berrien 


County Bank v. Brown, (Ga. A.) 82 
SE 628); (5) an order overruling 
objections by stockholders of a 


corporation to an order authorizing 
receivers to.settle with such stock- 
holders as would pay a specified sum 
on their statutory liability, and al- 
lowing the original order allowing 
compromises to stand (Lamar _v. 
‘Taylor, 141 Ga. 227, 80 SH 1085); 
(6) an order in mandamus overrul- 
ing a general demurrer to the an- 
swer of respondents and a motion to 
strike the answer (Southern College 
v. Nolan, 138 Ga. 724, 75 SE 1116); 
(7) or rulings on the trial of an 
issue raised by a special plea to the 
jurisdiction, which was not sus- 
tained by a verdict returned there-* 
on, where neither a reversal of such 
rulings nor a setting aside of the 
verdict would terminate the action 
(Ross v. Mercer, 115 Ga. 353, 41 SH 
594; Warren v. Blevins, 94 Ga. 215, 
21 SE 459). (8) But it has jurisdic- 
tion to pass on an assignment of 


ment, order, or decree, or made on a summary ap- 
plication in an action after judgment.** 
cc. Provisional Remedies. 


The statutes 


error complaining of a refusal to 
sustain a motion to make a rule 
against a sheriff for money abso- 
lute, since the granting of such mo- 
tion would finally dispose of the 
case. Hollis v. Nelms, supra. (9) 
And error will also lie under this 
provision to review an order denying 
a motion in the superior court to 
dismiss an appeal from a justice’s 
judgment for want of jurisdiction 
(Hanjaras v. Kilpatrick, 7 Ga. A. 464, 


67 SE 120); (10) an order setting 
aside a judgment for plaintiff in 
garnishment (Patterson Produce, 


etc., Co. v. Wilkes, 1 Ga. A. 430, 57 
SE 1047); (11) or the denial of a 
petition by stockholders that an or- 
der entitling receivers to sue the 
stockholders be revoked and that a 
suit by the receivers under such or- 
der be dismissed (Lamar y. Taylor, 
141 Ga. 227, 80 SE 1085). 


30. Ida.—Wilson v. Bartlett, 7 
Ida. 269, 62 P 415. 
Iowa.—Porter v. Butterfield, 116 


Iowa 725, 89 NW 199. 
Kan.—Morrow vy. State, 6 Kan. 222. 
N. Y.—Guasti v. Miller, 203 N. Y. 

259, 96 NE 416 [aff 226 U. S. 170, 

33 SCt 49, 57 L. ed. 173]; Strong v. 

Randall, 177 N.. Y. 400, 69° NE 721: 

In re New York, 131 App. Div. 767, 

116 NYS 353. 


N. D.—Oliver v. Wilson, 8 N. D. 
590, 80 NW 757, 73 AmSR 784. 
Oh.—May Co. v. Bailey Co., 81 Oh. 


St. 471, 91 NE 183; Methodist Epis- 
copal Church Missionary Soc. v. 
56 Oh. St. 405, 47 NE 537; 
fy ite etc;, RR. (Co. vy. Sloan: 3d-.Ohtst 


S. C.—Atlantic Coast Line R. Co. v. 
South BoundtRe Coz, S74 S.iCoreiueeso 
SE 553. 

Wis.—R. G. Uhlmann Fur Co. v. 
Gates, 155 Wis. 385, 144 NW 991; 
Karel _v. Conlan, 155 Wis. 221, 144 
NW _ 266, 49 LRANS 826; Voss v. 
Stolly (14s Wis. 26.) 124s Nive or 


Deuster v. Zillmer, 119 Wis. 402, 97 
NW 31; State v. German Exch. Bank, 
114 Wis. 436, 90 NW 570. 

Wyo.—Weaver v. Richardson, 132 
P 1148; Anderson v. Englehart, 18 
Wyo. 196, 105 P 571, AnnCasi1912C 
894 and note; Anderson y. Matthews, 
8 Wyo. 307, 57 P 156. 

Application of statute see infra § 
382 et seq. 

Appealable orders or decisions in 
special proceedings see infra § 384 
et seq. 

Cal.—Los Angeles y. Pomeroy, 
Cal. 340, 64 P 477; Pignaz v. 
Burnett, 119 Cal, 157, 51 P48- meet 
v. ne eee Boles 130, P1197 

a.—McHlroy v. hitney, 24 Ida. 
210M somes % 

Ind... T.—Hart vy. Hiatt, 2 Ind. T& 
245, 48 SW 1088. 

Mont.—Beach vy. Spokane 
etc., Co., 21 Mont. 7, 52 P 560 

Nebr.—Bannard v. Duncan, 65 
Nebr. 179, 90 NW 947° “Green “vy, 
Morse, 57 Nebr. 798, 78 NW _ 395; 
Clarke _v. Nebraska Nat. Bank, 49 
Nebr. 800, 69 NW 104. ‘ 

N. D.—Rabinowitz v. Crabtree, 145 
NW 1055. 

Oh.—Hosbrook vy. Loveland, 
Pract. Con iO Cimc tm4o 

Or.—Bowman v. Holman, 
351,..86 P 792% 

Wash.—Lowe v. Lowe, 53 Wash 
50, 101 P 704; Tatum v. Geist, 46 
Wash. 575, 82 P 902; Brady v. Onf- 
froy, 37 Wash. 482, 79 P 1004; Hewitt 
Vee ROOL MS teWasheole, Tl © 1027s 


Ranch, 


etc., 


48 Or. 


458 [30.J.] 


in some jurisdiction also provide for an appeal from 
an order granting or refusing, or granting, refusing, 
continuing, or modifying a provisional remedy.°? 

[§ 271] dd. Injunctions and Receivers. 
some jurisdictions statutes varying somewhat in 
language allow an appeal from an order or decree 
which dissolves or refuses to dissolve an injunction, 
or which grants or refuses, dissolves or refuses to 
dissolve, continues or modifies an injunction;** or 
which appoints or removes, refuses to appoint or re- 
move, or continues or modifies the appointment of a 


receiver.** 
[§ 272] 
cisions. 


Otis v. Nash, 26 Wash. 39, 66 P 111; 
Krutz v. Battes, 18 Wash. 460, 51 P 
Wis.—Hatch v. Kurtzweil, 112 Wis. 
231, 87 NW 1082; Purcell v. Kleaver, 
98 Wis. 102, 73 NW 322. 
Application of statute and orders 
or decrees appealable see infra § 351 


et seq. 

82. Wisconsin Real Hst. Co. v. 
Milwaukee, 151 Wis. 198, 138 NW 
642; Phipps v. Wisconsin Cent. R. 


Co., 183 Wis. 153, 113 NW 456; El- 
linger v. Equitable Life Assur. Soc., 
125 Wis. 643, 104 NW 811. 

[a] Orders held appealable under 
such provision.—(1) An order, on 
application by plaintiff for an in- 
spection of books and papers alleged 
to be necessary to enable him to 
frame a complaint, as authorized by 
Wis. Rev. St. (1898) §. 4183, staying 
the proceedings on defendant’s ap- 
plication to examine plaintiff as an 
adverse witness in defense thereof, 
as authorized by § 4096. Ellinger v. 
Equitable Life Assur. Soc., 125 Wis. 
648, 104 NW 811. (2) An order re- 
quiring a person to submit to an 
examination before trial. Phipps v. 
Wisconsin Cent. R. Co., 133 Wis. 
153, 1183 NW 456. (3) An order re- 
fusing to restrain a party from tak- 
ing depositions before trial. Phipps 
v. Wisconsin Cent. R. Co., supra. 
(4) An order denying application to 
dismiss a writ of attachment. 
Howell v. Kingsbury, 15 Wis. 272. 
(5) An order requiring the deposit 
of the amount of a special assess- 
ment as a condition precedent to 
restraining its collection. Wiscon- 
sin Real Est. Co. v. Milwaukee, 151 
Wis. 198, 188 NW 642. 

{b] Orders held not appealable 
under such provision.—(1) An order 
in proceedings under Rev. St. (1898) 
§ 4096, providing for the examina- 
tion of adverse witnesses before 
trial, requiring the witnesses to pro- 
duce certain plans and statements, 
as required by a subpcena issued 
by the commissioner to take the tes- 
timony. Phipps v. Wisconsin Cent. 
Ree Cosy 130) 3Wiaiss 279, k0- NW 207. 
(2) An order appointing a commis- 
sioner to take depositions to per- 
petuate testimony. Sioux Land Co. 
v. Ewing, 148 Wis. 600, 1385 NW 130. 
(3) An order, where respondent had 
obtained an order for the examina- 
tion of relator, denying relator’s mo- 
tion to limit his examination to cer- 


tain subjects. State v. Mathys, 115 
Wis. 31, 91 NW 114. See also 
Knowles v. Rogers, 99 Wis. 231, 74 
NW 813. 


Appeals from particular orders or 
in particular proceedings: 
Attachment see infra § 388 
Garnishment see infra § 39 
Discovery and production of books 

and papers see infra § 329. 


et seq. 


a. 


ee. Miscellaneous Other Orders or De- 
Various other orders or decisions are made 
appealable by statute in certain jurisdictions; as for 
example, an order, or order affecting a substantial 
right, which grants a new trial, grants a new trial 
or rehearing, or grants or refuses a new trial, ete.;°> 
which strikes out a pleading or part thereof ;*® 
which sustains or overrules a demurrer, or, in some 


ou 


* APPEAL AND ERROR 


And in 


[§ 273] 


‘ 


states, a general demurrer;** which vacates or sus- 
tains, quashes or abates or refuses to quash or abate, 
grants or refuses, dissolves or refuses to dissolve, an 
attachment ;°* a decree or order in chancery requir- 
ing money to be paid, or real estate to be sold, or 
the possession or title of the property to be 
changed.°® Other statutes will be referred to in sub- 
sequent sections.4°  _ 

(e) Rule in Chancery. In chancery cases 
an appeal does not le from orders which lie wholly 
in the diseretion of the chancellor and which have 


no tendency to affect any right in litigation;*+ and 


[§ 274] ° (10) 
Injunction see infra § 402 et seq. 
Receivership see infra § 412 et seq. 
Sequestration see infra § 416. 

33. U. S.—Omaha, etc, R. Co. v. 
Chicago, ete, R. Co., 106 Fed. 586, 
45 CCA 474. 

Ala.—Robertson v. Montgomery 
Baseball Assoc., 140 Ala. 320, 87 S 
241 


Ill.—Sharples v. Baker, 100 Ill. A. 
108; Hill v. Tarbil, 91 Ill: A. 272. 

Ind.—Terre Haute, etc. R. Co. v. 
St. Joseph, etc., R. Co., 155 Ind.’ 27, 57 
NE 530; Gould v. House, 40 Ind. 402. 


Md.—Conner y. Groh, 90 Md. 674, 
45 Ar 1024; - 

Minn.—Fuller v. Schuiz, 88 Minn. 
372, 93 NW 118. 


Mont.—MacGinniss v. Boston, etc., 


Cons. Copper, etc., Min. Co., 29 Mont. 
428, 75 P 89; Maloney v. King, 25 
Mont. 256, 64 P 668; Bennett v. 


Congdon, 20 Mont. 208, 50 P 556. 
Okl.—Herring v. Wiggins, 7 OKI. 
312, 54 P 483. 
S. .C.—Lamar, v. Croft, .73..S. CG 
407, 53 SE 540; Williams v. Jones, 62 
S. C. 472, 40 SE 881. 


Wash.—Anderson v. McGregor, 36 
Wash. 124, 78 P 776; State v. Spo- 
kane County Super. Ct., 28 Wash. 
403, 68 P 865. 


Wis.—Rossiter v. AXtna L. Ins. Co., 
96 Wis. 466, 71 NW 898. 

Appeal from orders or decrees re- 
lating to injunctions see infra § 402 
et seq. 

34. Ill.—St. Louis, ete., R. Co. v. 
Vandalia, 103 Ill. A. 3638. 

Ind.—Wabash R. Co. v. Dykeman, 
133° Ind! 56,32; INE Soe: 

Md.—R. Frank Williams Co. v. U. 
S. Baking Co., 86 Md. 475, 38 A 990. 

Tex.—Stone v. Stone, 18 Tex. Ciy. 
A. 80, 43 SW 567. 

Wash.—Davis v. Wdwards, 41 
Wash. 480, 84 P 22. 

Appeal from orders or decrees re- 
lating to receivership see infra § 412 
et seq. 

85. McCord vy. Knowlton, 76 Minn. 
391, 79 NW 397; Coatney v. St. Louis, 
etc., R. Co., 151 Mo. 35, 51 SW 1036; 
Williams vy. Chicago, ete, R. Co. 10 
S. D. 336, 73 NW 74; Dossett v. St. 
Paul, etc., Lumber Co., 28 Wash. 
618, 69 P 9. See infra § 377. 

Miles v. Charleston Light, etc., 
Coe Sis S.C. LOA OS SIS BLO 2 tee See 
infra § 316. 5 

37. Glasser v. Meyrovitz, 119 Ala. 
152,> 24 °S\. 514:\ \Bartholomew. sav. 
Guthrie, 71 Kan. 705, 81 P 491; Rob- 
inson vy. Kunkleman, 117 Mich. 193, 
75 NW 451; Scott v. A mstrong Bad: 
School Directors, 103 Wis. 280, 79 
NW 2389. See infra § 312. 

38. Risdon, Iron, ete., 
San Diego Citizens’ Tract. Co., 


Cal. 94, 54 P 529, 68 AmSR 25; Hi- 
kins Nat. Bank v. Simmons, 57 W. 
Va. 1, 49 SE 898. See infra § 388 


et seq. 


orders 


-duced to any fixed rule. 


.the general 


generally appeals are limited, except as otherwise 
provided by statute, to final orders or decrees within 
the general rules already discussed.*? 
jurisdictions it is held that an appeal will le from 
an order which is not final in the strict sense, but 
which affects the substantial legal or equitable rights 
of the party complaining.** 


But in some 


Decisions Adjudicating or Settling 


89. Baltimore Bargain House v. 
St. Clair, 58 W. Va. 565, 52° SE 660. 
See also U. S. Electric Lighting Co. 
v. Metropolitan Club, 6 App. (D. C.) 
5386. And see infra §§ 344, 345. 

40. See infra §§ 291 et seq, 382 


et seq. 

41. Camden, ete, R,, 
Stewart, 21.N. J. Hq: 
Anderson, 17 N. J. Eq. 536; 


Gen. v. Paterson, etc., R. Co., 9 N. J. 


pak 5263 .Garrivin HELIN, ob Ne Je Be 
42. See supra §§ 256, 258 et seq. 


And see infra § 274. 
43. In re Miller, 62 N. J. Hq. 764, | 
49 A 149 (holding that an order 
made by the chancellor under the 
act of April 9, 1897 [P. L. 190], em- 
powering executors and_ trustees 
holding land and real estate in trust 
to improve the same and erect build- 
ings thereon, is appealable, as it sub- 
stantially affects equitable rights); 
Camden, etc., R., ete., Co. v. Stewart, 
21 N. J. Eq. 484 (holding that an 
appeal lies to an order of the chan- 
cellor sustaining exceptions to a bill 
for impertinence). See also Wood- 
side v. Graffin, 91 Md. 422, 46 A 
968 (holding that, since a decree of 
the circuit court awarding to a 
cestui que trust the proceeds of trust 
property wrongfully pledged by the 
trustee for his own debt involves 
the determination of a question of 
right between the parties and is of 
such a character as to draw after it 
the coercive process of the court, an 
appeal lies therefrom to the court of 
appeals); Thompson v. McKim, 6 
Harr. & J. (Md.) 302; Rogers v. 
Hosack, 18 Wend. (N. Y.) 319; Beach 
v. Fulton Bank, 2 Wend. (N. Y.) 225: 
asta Vv. ean ia eae Ves. & B. 
‘ eprin . And s 
258, 259. ey er kes 
[a] Statement of rule.—In Cam- 
den, ete., R., etc, Co. v. Stewart, 21 
N. J. Eq. 484, 487, after reviewing 
some of the cases, Beasley, C. J., 
said: “From my examination of the 
authorities, and my reflection on this 
subject, I am satisfied that it is not 
practicable to settle any test which 
will be applicable in every case, so 
as to Separate into Classes those 
which are appealable and 
those which are not. There are 
many Cases which are obviously ap- 
pealable; there are some as obviously 
not appealable; but there is an in- 
termediate class which cannot be re- 
: When this 
latter class is to be dealt with, it 
would seem that this court is called 
upon to exercise a special judgment 
in each case, in view of its peculiar 
circumstances, and having regard te 
I proposition above no- 
ticed, that an order to be appealable 
must go, to some extent, to the mer- 
its of the controversy, or substan- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


| 
} 


§§ 274-275] 


Principles or Equities of Cause—(a) In General. In 
accordance with the principles stated in preceding 
sections ** and aside from any statutory provision 
the general rule is that a judgment, order, or decree 
which adjudicates and settles all the equities and 
substantial merits of the controversy is final for the 
purpose of an appeal, although some incidental or 
dependent matter may still remain for adjustment, 
or further proceedings may be contemplated and 
necessary in the execution of the judgment, order, 
Therefore, there may be and often are, 
under the system of chancery practice, two final de- 
erees in the same cause, the one settling the substan- 
tial merits of the case, and the other based upon 
further necessary proceedings, from each of which 


or deeree.*® 


tially affect the legal or equitable 

rights of the party appealing.’’ 
Adjudicating or settling principles 

or equities of cause see infra §§ 274, 


275. 
44. See supra §§ 258, 259. 
45. U. Chapman v. Atlantic 


Trust Co., 119 Fed. 257, 56 CCA 61; 
Sanders v. Bluefield Waterworks, 
ete. Co., 106 Fed. 587, 45 CCA 475. 

Ala.—Howell v. Randle, 171 Ala. 
451, 54 S 563; Wynn v. Taliapoosa 
County Bank, 168 Ala. 469, 53 S 228; 
Boyett v. Frankfort Chair Co., 152 
Ala. 817, 44 S 546; C. W. Zimmer- 
man Mfz.. Conv. Pugh; :39)-S1'989); 
Gentry v. Lawley, 142 Ala. 333, 37 
S 829; Randall v. Hardy, 107. Ala. 
476, 19 S 971; Ex p. Elyton Land Co., 
HOSMAIal+88iekd Si 1939; Eerstein’ v. 
Walker, 90 Ala. 477, 7 S 821; Mar- 
shall v. McPhillips, 79 Ala. 145; May 
v. Green, 75 Ala. 162; Cochran v. 
Miller, 74 Ala. 50; Walker v. Craw- 
ford, 70 Ala. 567; Malone v. Mar- 
riott, 64 Ala. 486; Waldrop v. Carnes, 
62 Ala. 374; Smith v. Coleman, 59 
Ala. 260; Jones v. Wilson, 54 Ala. 
50; Tabor v. Lorance, 53 Ala. 543; 
Bradford v. Bradley, 37 Ala. 453. 

Cal.—Peo. v. Mendocino County 
Bank, 133 Cal. 107, 65 P 124; Byrne 
v. Hudson; 127 Cal, 254,59: P 597. 

Ill.—De Grasse v. H. W. Gossard 
Co., 286 Ill. 73, 86 NE 176 [rev 138 
Tll. A. 875]; Klein v. Independent 
Brewing Assoc., 231 Ill.. 594, 83 NE 
434: ‘Stahliw. (Stahl, 220 Ill: 188, 77 
NE 67. 


Iowa.—MecMurray v. Day, 70 Iowa) 


671, 28 NW 476. 


Md.—Ware v. Richardson, 3 Md. 
505, 56 AmD 762. 
Mich.—Maxfield v. Freeman, 39 


Mich. 64; Wing v. Warner, 2 Dougl. 
288. 


Minn.—Ashton v. Thompson, 28 


- Minn. 330, 9 NW 876. 


N. Y.—Taylor v. Read, 4 Paige 
561. 

Or.—Marquam v. Ross, 47 Or. 374, 
78 2 698; 88 P 852, 86 P 1. 

Tenn.—Meadows v. State, 7 Coldw. 
416. 

Tex.—Clevenger v. Mayfield, (Civ. 
A.) 86 SW 1062. 

W.: Va.—Pendry v. Cozart, 72 W. 
Va. 100, 77 SE 546. 

See also supra §§ 258, 259. 

[a] Under a statute allowing ap- 
peals from “any final sentence or de- 
cree made in any cause in chancery” 
the final sentence or decree is one 
which determines the merits or prin- 
ciples of the cause. Baker v. Leh- 
man, Wright (Oh.) 522. ; 

[b] Particular rights of parties 
under decree left open.—Although 
the particular rights of the parties 
under the decree may_be left open 
for determination, a decree adjudi- 
cating the principles involved is 
final. Sanders v. Bluefield Water- 
works, etc., Co., 106 Fed. 587, 45 CCA 
475. f 

[ce] Suit to set aside deed.—A de- 


. eree for a reconveyance of land in 


an action to set aside a deed is 
final, although there may also be a 
decree for an accounting in regard 
to rents and profits and improve- 


APPEAL AND ERROR 


thereof.** 
[§ 275] 


ments. McMurray v. Day, 70 Iowa 
671, 28 NW 476. See supra § 259. — 

{d] Decree declaring a trust in 
an action to have a deed absolute in 
form declared to be in trust held 
final, although reference to a master 
for an accounting is pending see 
Stahl v. Stahl, 220 Ill. 188, 77 NE 67. 
See also supra § 259. 

[e] A judgment declaring a trust 
and removing the trustee is a final 
order from which an appeal will lie, 
notwithstanding it directs the trus- 
tee to file an inventory and an ac- 
count of all property received by 
him as trustee. Bryant vy. Davis, 22 
Mont. 534, 57 P 148. 

{f] When the issue of title to 
property is settled, and only the as- 
certainment of liens and decreeing 
a sale of the property remains, the 
case is appealable. Hopkins | v. 
Prichard, 51 W. Va. 385, 41 SE 347. 

46. Wynn v. Tallapoosa County 
Bank, 168 Ala. 469, 53 S228; Adams 
v. Sayre, 76 Ala. 509. E 

47. . S—Lodge v. Twell, 135 U. 
S. 232, 10 SCt 745, 34 L. ed. 153; 
Craighead v. Wilson, 18 How. 199, 
15 L. ed. 332; Memphis Keeley Inst. 
v. Leslie E. Keeley Co., 144 Fed. 
628, 75 CCA 4380 [rev 155 Fed. 964, 
84 CCA 112]. 

Ala.—Wynn vy. Tallapoosa County 
Bank, 168 Ala. 469, 53 S 228; Rob- 
bins, «v.. Brown, 145 Ala, 655, 39.8 
588; Marks v. Semple, 111 Ala. 637, 
20 S 791; Randall v: Hardy, 107 Ala. 
476, 19 S 971; Walker v.. Crawford, 
70 Ala. 567; Broughton v. Wimberly, 
65 Ala. 549; Moore v. Randolph, 52 
Ala. 530; Bradford v. Bradley, 37 Ala. 
453; Garner v. Prewitt, 32 Ala. 13; 
Mobile Bank v. Hall, 6 Ala. 141, 41 
AmD 41. 

ATS ener v. Day, 54 Ark. 79, 


14 SW 1090. 

Tenn.—Read v. Franklin, (Ch. A.) 
60 SW 215; Woman’s College v. 
Horne, (Ch. A.) 53 SW 980. 

Va.—Fleming v. Bolling, 8 Gratt. 
(49 Va.) 292; Cocke v. Gilpin, 1 Rob. 
(41 Va.) 20. 

W. Va.—Hill v. Als, 27 W. Va. 215. 

See also supra §§ 258, 259. 

[a] When further action of the 
court is necessary to give complete 
relief the decree is not final but in- 


terlocutory. Fleming v. Bolling, 8 
Gratt. (49 Va.) 292; Wanmeter v. 
Vanmeter, 3 Gratt. (44 Va.) 148; 


Cocke v. Gilpin, 1 Rob. (41 Va.) 20. 
See supra §§ 258, 259. 

[b] . When equities are to be bal- 
anced in determining the distribu- 
tion of property a decree embracing 
the equities in the bill is not final. 
Craighead v. Wilson, 18 How. (U. 8.) 
£99; lbs meds, 3382: 

[ce] Suit to wind up association 
or corporation.—Where a decree in a 
suit to wind up the affairs of a joint 
stock association expressly preter- 
mits any decision concerning the 
rights of the parties in the distribu- 
tion of the assets of the association 
between the shareholders, reserving 
such matter for later disposition, the 


decree is not final. Randolph  v. 
Nichol, 74 Ark. 938, 84 SW 1037. 
48. See State v. Woodruff, 83 


an appeal will lie.4¢ 
order, or decree is not final for the purpose of ap-. 
peal when it does not settle or adjudicate all the 
principles or equities of the cause, but only a part: 
of them, or where what is left to be done is‘ some- 
thing more than is necessary in the mere execution 


(b) Statutory Provisions. 
risdictions it is expressly provided by statute that 
the chancellor may allow an appeal from an order 
‘“to settle the principles of the case,’’4* or that an 
appeal may be taken or allowed from a chancery 
deeree or order ‘‘adjudicating the principles of the 
cause,’’#® or ‘‘from an order determining a question 
of right between the parties and directing an ac-. 


‘79 Miss. 402, 30 S 693. 
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On the other hand a judgment, 


In some ju- 


Miss. 107, 35 S 422; Ames v. Wil- 
liams, 73 Miss. 772, 19 S 673; Ward 
v. Whitfield, 64 Miss. 754, 2 S 493; 
Equitable Assur. Soc. vy. Clark, 
(Miss.) 28 S 798. a 

[a] Application of statute.—(1) 
Under this statute appeals from in- 
terlocutory decrees should not be 
granted except where the principles- 
controlling thé cause can be thereby 
settled, 
can be avoided, and the supreme 
court will dismiss appeals improvi- 
dently granted. Ames _v. Williams, 
73 Miss. 772, 19 S 673; Ward v. Whit; 
field, 64 Miss. 754, 2 S 493. (24 
Therefore an appeal from a decree 
of reference for the statement of | 
guardian’s account was dismisse 
Where the errors assigned related 
only to some of the directions given 
to the commissioner, any error re- 
sulting from which might be readily 
corrected on the coming in of his 
report. Ames v. Williams, supra. 
(3) An order sustaining or overrul- 
ing the sufficiency of an answer is 
not appealable. Wallace v. Bobbitt; 
See also Clay 
County. v. Chickasaw County, 63 
Miss. 289. (4) Nor will an appeal 
lie from an order granted under a 
statute permitting a party to ex- 
amine the books of his adversary. 
Equitable ASSUMTs caf OCA acer Oleic 
(Miss. ) 28 S 798. (5) And a person 
refused permission to be made a 
party defendant in a suit by tax; 
payers against the board of super- 
visors and election commissioners of 
a county to enjoin defendants therein 
from holding an election, under an 
act providing for the division of a 
county into two court districts, has 
no right to appeal to settle the prin- 
ciples of the case left still pending 
and undetermined. Bush v. Quick, 
90 Miss. 32, 43 S 70. (6) But an ap- 
peal is properly granted from an or- 
der denying a moticn to dismiss the 
case as to one of the parties where 
the question involved was whether 
the liability of such party to be sued 
had been settled when the cause was 
previously before the supreme court. 
State v. Woodruff, 83 Miss. 107, 35 S$ 
422. (7) When a cause is retained 
for the sole purpose of ascertaining 
damages, an appeal will not be 
treated as an appeal to settle the 
principles of the cause. Dreyfus v. 
Gage, 79 Miss. 4038, 30 S 691. . 

49. See Smith v. Pyrites Min} 
ete.,,Co., 10h. Va. 301) 443 ESE 564: 
Lancaster vy. Lancaster, 86 Va. 201) 
9 SE 988; Alexander v. Byrd, 85 Va: 


690, 8 SE 577; Pendry v. Cozart, 72 
W. Va. 100, 77 SE 546; George v; 
“rim, 66 W. Va. 421, 66° SB YA ee 


Armstrong. v. Ross, 56 W. Va. 16, 
48 SE 745; Hopkins y. Prichard, 51 
W. Va. 385, 41 SE 347; Kahle '’v* 
Long Reach Oil Co., 51 W. Va. 313) 
41 SE 233 (creditor’s suit); Deaton 
v. Mitchell, 45 W. Va. 670, 31° SE 
968; Wood v. Harmison, 41 W. Va. 
376, 23 SEH 560. 

{a] Application of statute.—(1) 
Under this statute the rule has been 
stated to be that an order adjudicat- 
ing the principles of a cause is one 


or where costs and delay ~ 
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count to be stated on the principle of such deter- 


mination.’ 75° 


[§ 276] 


which so far determines the rules or 
methods by which the rights of the 
parties are to be worked out finally 
that it is only necessary to apply 
these rules or methods to the facts 
in order to ascertain the relative 
rights of the parties with regard to 
the subject matter of the suit. Lan- 
caster v. Lancaster, 86 Va. 201, 9 SH 
988. And see Smith v. Pyrites Min., 
ete, Co., 101 Va. 301, 43 SE. 564; 
Hill v. Cronin, 56 W. Va. 174, 49 SH 
132; Wood v. Harmison, 41 W. Va. 
876, 23 SEH 560. (2) A decree that 
adjudicates the principles of a case 
is appealable, although leaving some- 
thing yet to be done by the court. 
Jameson v. Jameson, 86 Va. 51, 9 
SE 480, 3 LRA 773. See also Reed 
v. Cline, 9 Gratt. (50 Va.) 136. (3) 
In Virginia it has been held that a 
decree which adjudicates to a cer- 
tain extent the principles of a cause 
is appealable. Norris’  v. Lake, 89 
Va. 513, 16 SE 663. (4) But in West 
Virginia it is held that a decree ad- 
judicating part of the principles of 
the cause is not appealable. Hill v. 
Cronin, supra; Wood v. Harmison, 
supra; Shirey_v. Musgrave, 29 “ 
Waerrolepile so By O43 (5) An inter- 
locutory decree, to be appealable, 
must adjudicate all the questions 
raised, in the pleadings or otherwise, 
and determine the principles and 
rules by which relief must be ad- 
ministered. Wood v. Harmison, 
supra; Shirey v. Musgrave, supra. 
(6) And it has been held that an ap- 
peal cannot be taken until after a 
decree carrying into effect the prin- 
ciples adjudicated has been entered. 
Steenrod v. Wheeling, etc. R. Co., 
25 W. Va. 138. (7) A decretal order 
overruling a demurrer to an ordinary 
bill in chancery is not an adjudica- 
tion of the principles of the cause, 
and is not an appealable_ order. 
Buehler v. Cheuvront, 15 W. Va. 479. 
(8) Nor will an appeal lie from an 
order of reference founded on the 
expressed opinion of the judge, in 
which the principles involved are not 


adjudicated. Hill v. Cronin, supra; 
Armstrong v. Ross, 56 W. Va. 16, 
48 SE 745. (9) But an appeal lies 


from a decree setting aside a deed, 
and declaring liens on real estate, 
thereby settling the principles of 
the cause, although something merely 
executory in character remains to be 
done. George v. Crim, 66 W. Va. 
421, 66 SE 526. (10) And a decree 
which overrules exceptions to a com- 
missioner’s report, and confirms the 
report as to questions involved in the 
exceptions, is a decree settling the 
principles of the cause, as to them, 
so as to sustain an appeal, although 
the report be recommitted as to 
other matters. Garrett v. Bradford, 
28 Gratt. (69 Va.) 609. (11) A de- 
eree construing a deed, and adjudg- 
ing that the widow of the grantor 
took and held thereunder the exclu- 
sive use and enjoyment of personal 
estate for her natural life, and that 
upon her death plaintiff as surviving 
grantee was entitled in remainder to 
said property and had the exclusive 
right to the possession and enjoy- 
ment thereof, and referring the cause 
to a commissioner to report upon the 
necessary facts to carry such decree 
into execution, is an appealable de- 
cree. Roush v. Hyre, 62 W. Va. 120, 
57 SE 368. (12) And an appeal will 
lie from an order made in vacation 
overruling a motion to dissolve an 
injunction where the principles of 
the cause are thereby adjudicated. 
Richmond, etc., R. Co. v. Wicker, 13 


(11) Decisions Causing Irreparable In- 
jury. In Louisiana the statute allows one to appeal 
from an interlocutory judgment when such judg- 
ment may cause him irreparable injury.®! 
irreparable, within the meaning of this statute, the 
injury must be of a kind that cannot be compen- 


-hotchpot as advancements, 
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sated in money,®* and an error is not irreparable if 


it can-be corrected after the cause is tried on its 


merits.°* 


To be 


Gratt. (54 Va.) 375. (18) A decree 
directing an assignment of dower, 
sustaining the claim of plaintiffs 
that they had not received by the an- 
cestor’s deed to them as much as 
Other heirs, ordering land conveyed 
by the ancestor to be brought into 
and -re- 
ferring the cause to a commissioner, 
adjudicates the principles of the 
cause and is appealable. Pendry v. 
Cozort, 72 W. Va. 100; 70 SE 546. 
(14) An order directing an issue 
after settling the principles of the 
cause is appealable. Reed v. Cline, 
9 Gratt. (50 Va.) 136. 

50. Conner v. Groh, 90 Md. 674, 
45 A 1024. 

[a] Application of statute.—(1) 
Under this provision a decree that 
a contract of sale does not correctly 
express the agreement of the parties, 
and that the vendees are entitled to 
certain credits, and referring the 
proceedings to the auditor for the 
statement of an account, is appeal- 
able. Conner v. Groh, 90 Md. 674, 
45 A 1024. (2) And where an order 
on the settlement of accounts of 
trustees provides that the wives of 
certain bankrupt beneficiaries are not 
entitled to dower, authorizes commis- 
sions to the trustees, and, after rul- 
ing on matters presented by other 
parties in interest, reserves a ques- 
tion for fyrther consideration and 
requires the auditor to restate his 
account so as to conform to the 
terms of the order, it is appealable, 
although not a final order. Sling- 
eee v. Hubner, 101 Md. 652, 61 A 

51. Code Pr. (1894) art 566. And 
see Brown vy. Green, 133 5 
S 303; Gleason v. Wisdom, 
632, 45 S 530; Bossier v. Hollings- 
worth, 117 La. 221, 41 S 553; Schwan 
v. Schwan, 52 La. Ann. 1183, 27 S 
678; Weil v. Schwartz, 49 La. Ann. 
582, 21 S 859; State v. Judge Fifth 
Dist. Ct. 31 La. Ann. 823; Garrett 
v. Oliver, 10 La. Ann. 508; Lemoine 
v. Garcia, 4 La. Ann. 366; Harrod 
v. Voorhies, 16 La. 254; Comstock v. 
Paie, 15 La. 481; McDonough v. 
Fost, 14 La. 350; Gossett v. Cashell, 
eae 245; Taylor v. Penrose, 12 La. 

52. Goldstein v. Harris, 120 La. 
744, 45 S 593; State v. St. Paul, 113 
La. 1045, 37 S 964; Globe Lumber Co. 
v. Griffeth, 107 La. 621, 31 S 1010; 
Winter v. Fraenkel, 39 La. Ann. 
1058, 3_S 226. 

Ponsony v. Debaillon, 7 Mart. 
N. S. (La.) 204. 

Orders held not appealable 
because injury was not irreparable.— 
(1) ‘Order of recusation of judge. 
Schwing v. Dunlap, 125 La. 677, 51 
S 684; State v. Reid, 115 La. 959, 
40 S 369; Fields v. Gagné, 33 La. 
Ann. 339. (2) Order for a special 
jury. Hawkins y. Livingston, 10 
Mart. (La.) 448. (3) Improper in- 
terrogatories. Landry v. Broussard, 
6 Mart. N. S. (la.) 204. (4) Dis- 
charging a jury and continuing the 
cause. Dicks v. Chew, 8 Mart. N. 
S. (La.) 690. (5) Dismissal of one of 
several cumulated causes of action. 
Bossier v. Hollingsworth, 117 La. 
221, 41 S 553. (6) Order for exami- 
nation of ballots on contest of spe- 
cial railroad aid election. Foster v. 
Iberia, ete, R. Co.; 1287 Wall167; 154 
S 706. (7) Order dissolving an in- 
junction on the _ giving of bond, 
where the alleged injury is pecuniary 
in its nature and the bond affords 
ample protection. Goldstein v. Har- 
ris, 120 La. 744, 45 S 593; Globe 


It is not necessary, however, that the in- 
jury should be absolutely irreparable; and it is suffi- 
cient to render the judgment appealable that the 
injury may become irreparable by the final judgment 
or action of the supreme court on the judgment.°*4 
In case of doubt as to whether a judgment or order 


Lumber Co. v. Griffeth, 107 La. 621, 
Sigism L010. (8) Order permitting 
bond to be given to release seques- 
tration where the bond furnishes 
ample protection. Richardson  v. 
Johnson, 114 La. 1050, 38, S 826; 
State v. St. Paul, 113 La. 1045, 37 
S 964. (9) Acceptance by district 
judge of a voluntary cession by an 
insolvent. Hackett v. His Creditors, 
43 La. Ann. 124, 8 S 587. (10) Over- 
ruling exception to the form of the 
proceeding where a husband was 
properly adjudged guilty of contempt 
for refusing to answer questions as 


to property said to belong to the 
succession of his wife. Desina’s 
Suce,, 118 La. 278,142 S° 936. - (Gp 


Granting of an order compelling a 
syndic to show his books, appeal 
being taken by alleged creditors. 
Bargebur v. His Creditors, 2 Mart. 
N. S. (La.) 520. (12) Order appoint- 
ing experts to examine the commer- 
cial books, papers, ete., of a party 
to the suit, the production of which 
had been ordered. State v. Ouachita 
Parish Judge, Mann. Unrep. Cas. 
(La.) 243. (13) Order dismissing a 
rule on plaintiff to return into court 
a deposition in the possession of a 
nonresident commissioner, since de- 
fendants may obtain the deposition 
by paying charges for executing the 
same or by taking the deposition of 
the witness. New Orleans Drain. 
ce ve Collom, 111 Ta. 815; 35958 
,. 54. New Orleans Drain. Comrs. v. 
Collom, 111 La. 815, 35 S 918; Katz 
v. Sorsby, 34 La. Ann. 588; State v. 
Judge Fifth Judicial Dist., 29 Ia. 
Ann. 803; State v. Judge Fifth Dist. 
Ct., 12 La. Ann. 455; Kreeutler v. U. 
S. Bank, 11 Rob. (La.) 160; McDon- 
ogh v. Calloway 7 Rob. (la.) 442; 
Andry v. Fouchy, 7 Rob. (La.) 232; 
Park v. Porter, 2 Rob. (La.) 342; 
Van Winckle v. Flecheaux, 12 La. 
148; Hyde v. Jenkins, 6 La. 427. 

[a] Orders held appealable under 
such provision.—(1) Order refusing 
recusation of judge. State v. Reid, 
115 La. 959, 40 S 369; Roman Cath- 
olic Church of Ascension vy. Preché, 
36 La. Ann. 160; Jarreau y. Choppin, 
6 La. 130; Prampin y. Andry, 4 
Mart. La.) 314. But see Watkins’ 
Interdiction, 116 La. 1017, 41 S§ 242. . 
(2) Refusal to order a syndic to show 
his books; appeal by creditors. 
Bargebur y. His Creditors, 2 Mart. 
N.S. (La.) 520. (3) Dissolving an 
injunction, where it may work irrep- 
arable injury. Brown v. Green, 133 
La. 725, 63 S 303; White v. Cazenave, 
14 La. Ann. 57; and other cases infra 
this note. (4) Dissolving an injunec- 
tion on bond, where it would cause 
a change of possession of immovy- 
able property. Weil v. Schwartz, 49 
La. Ann. 582, 21 S 859. (5) Dissolv- 
ing injunction against judicial sale of 
property, whether movable or im- 
movable. Long v. Chas. A. Kaufman 
Co., 127 La. 764, 58 S 984. (6) Dis- 
solving injunction taken against acts 
of trespass on real property. Cotten 
v. Christen, 110 La. 444, 34 S 597. 
(7) Dissolving injunction obtained 
by the incumbent in a contest for 
possession of a public office, restrain- 
ing the claimant from disturbing 
his possession. Gleason vy. Wisdom, 
120 La. 632, 45 S 530. (8) Taking 
a minor’s fund out of the hands of 
his tutor; presumably injurious ‘to 
the minor. Wegmann’s: Suece., 110 
La. ° 930, 34 S 878. (9) Appointing 
a receiver in a pending suit, where 
a writ of judicial sequestration had 
been previously ordered as a con- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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may cause irreparable injury, an appeal will be al- 
lowed.®° Petitioners’ allegation in an application for 
an injunction that they would suffer irreparable in- 
jury unless injunctive relief should be granted, while 
important for the purpose of obtaining an order of 
appeal from an order dissolving the injunction on 
bond, is not conclusive that such was the fact.5® 

(12) Fast Bill of Exceptions under 
In Georgia provision is made by 
statute for bringing up a case by writ of error on 
a ‘‘fast’’ bill of exceptions before final judgment 


[§ 277] 
Georgia Statute. 


to obtain a review ‘‘ 
servative measure, on the request of 
plaintiff, and without the express or 
implied consent of defendant. Mes- 
tier v. Chevallier Pav. Co., 51 La. 
Ann. 142, 24 S 799. (10) Order for 
sale in bulk at public auction by a 
receiver of the stock and other as- 
sets of a business corporation. 
Wenar v. Schwartz, 116 La. 151, 40 
S 599. (11) Setting aside seques- 
tration of property. Schwan _ v. 
Schwan, 52 La. Ann. 1183, 27 S 678. 
(12) Authorizing the sheriff to re- 
lease property of a firm sequestrated 
at the suit of one of the partners, on 
defendant furnishing bond. Boimare 
VictauGemen die elar'S30n taut Ss 1u0: 
(13) See also Drysdale’s Succ., 122 
La. 37, 47 S 367 (judgment directing 
that heirs at law be put in posses- 
sion of an estate as against persons 
claiming as executors, a judicial se- 
questration of the property having 
been previously ordered). 

55. Bothwick’s Succ., 52 La. Ann. 
1863, 28 S 458. 

56. Jeanerette Lumber, etc., Co. 
v. St. Martin’s Parish Police Jury, 
124 La. 371, 50,S 404. 


57. Civ. Code (1911) §§ 5454, 6153; 
Civ. Code (1905) §§ 4881, 5540. See 
also infra § 403. 


[a] “The cases which must be 
brought to this court by fast writ 
of error are, (1) where an applica- 
tion for an injunction or receiver is 
granted or refused; (2) applications 
for discharge in bail-trover cases; 
(3) applications for discharge in 
contempt cases; (4) granting or re- 
fusing applications for alimony, 
mandamus, or other extraordinary 
remedy; (5) granting or refusing ap- 
plications for attachment against 
fraudulent debtors; (6) all criminal 
cases; (7) all habeas corpus cases; 
(8) all cases where there has been a 
judgment rendered validating the is- 
suance of bonds by counties, muni- 
cipalities, and other political divi- 
sions of the State. Civil Code §§ 
INCtS FSO DD. wows Ste | 
Per Cobb, J., in Gordon v. Gordon, 
109 Ga. 262, 263, 34 SE 324. 

58. Thompson y. Thompson, 124 
Ga. 874, 53 SH 507. 

59. Bradley v. Lithonia, etc., R. Co., 
141 Ga. 741, 82 SE 138; Gray v. Gray, 
127 Ga. 345, 56 SE 438; Foster v. 
Case, 126 Ga. 714, 55 SE 921; Thomp- 
son v. Thompson, 124 Ga. 874, 53 SH 
507; Farmers’, ete., Bank v. Burwell, 
120 Ga. 540, 48 SE 145;' Bacon v. 
Jones, 116 Ga. 136, 42 SE 401; Jones 
v. Martens-Turner Co., 106 Ga. 267, 
32 SE 137; Smith v. Willis, 105 Ga. 
$40, 32S" 92, 107 Ga. 792; 33 SEH 
667; Bacon vy. Capital City Bank, 105 
Ga. 700, 31.SE 588; Haygood v. 
Conn, 100 Ga. 97, 26 SE 474; Kauf- 
man v. Ferst, 55 Ga. 350; Armstrong 
v. Lewis, 48 Ga. 127; Neal-Blun Co. 
v. Zeigler, 11 Ga. A. 273, 75 SH 142; 
and other cases infra this note. 

[a] Injunctions and receivers.— 
(1) In suits for an injunction or re- 
ceiver, a fast bill of exceptions 1s 
authorized “where an application for 
an injunction or receiver is granted 
or refused,’ but not _ otherwise. 
Farmers’, etc., Bank v. Burwell, 120 
Ga. 540, 48 SE 145; Smith v. Willis, 
105 Ga. 840, 32 SE 92, 107 Ga. 792, 
38 SE 667; Bacon y. Capital City 
Bank, 105 Ga. 700, 31 SH 588; Hol- 


in all cases where an applica- 
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statute.°? 


linshead v. Lincolnton, 84 Ga. 590, 
10 SE 1094; Kaufman y. Ferst, 55 
Ga. 350, Ballin v. Ferst, 53 Ga. 551; 
Armstrong v. Lewis, 48 Ga. 127. (2) 
It does not lie to orders dissolving 
or refusing to dissolve injunctions, 
vacating, or refusing to vacate re- 
ceiverships, or vacating or setting 
aside orders on subsequent motions. 
Kaufman y. Ferst, supra. And see 
Watterson vy. Stubbs, 135 Ga. 368, 69 
SE 487 (order upon certain condi- 
tions modifying, and under certain 
contingencies dissolving, a temporary 
restraining order); Berry v. Parker, 
130 Ga. 741, 61 SE 541 (vacating and 
modifying in part an interlocutory 
order for an injunction); Harris v. 
Sparta, 130 Ga. 60, 60 SH 192 (dis- 
solving temporary restraining order) ; 
Stubbs v. McConnell, 119 Ga. 21, 45 
SE 710 (dissolving,” vacating, or 
modifying an interlocutory injunc- 
tion and appointment of a receiver); 
Hanson y. Stephens, 116 Ga. 722, 42 
SE 1028; Smith v. Willis, supra; 
Ballin v. Ferst, supra; Armstrong v. 
Lewis, supra (refusal to dissolve in- 
junction); Hollinshead vy. Lincoln- 
ton, 84 Ga. 590, 10 SH 1094 (rescind- 
ing previous temporary restraining 
order). (3) It does not lie to re- 
view an order modifying an order for 
an injunction and appointment of a 
receiver, and directing the disposi- 
tion of goods by making a different 
disposition of them. Bacon = v. 
Capital City Bank, 105 Ga. 700, 31 
SE 588. (4) Nor does it lie to rul- 
ings on a demurrer, or a motion to 
dismiss in the nature of a demur- 
rer, to a petition for an injunction 
or receiver (Bradley yv. Lithonia, 
ete., R. Co., (Ga.) 82 SH 138; Moody 
v. Cleveland Woolen Mills, 133 Ga. 
741, 66 SE 908; DeVane v. Fam- 
brough, 138 Ga. 471, 66 SE 245, dis- 
missal of petition on demurrer; 
Alapaha v. Paulk, 130 Ga. 595, 
SE 401, overruling demurrer; Ivey 
v. Rome, 126 Ga. 806, 55 SH 1034; 
Jordan y. Kelly, 63 Ga. 437, order or 
decree at chambers dismissing peti- 
tion on motion for want of jurisdic- 
tion of subject matter; Johnson v. 
Cravey, 120 Ga. 1047, 48 SE 424), 
(5) or to an answer, or parts there- 
of, to such petition (Foster v. Case, 
TW6NGar 1455 Si 3921). 6) ihe 
judgment of a judge of the superior 
court in vacation, appointing trus- 
tees, cannot be reviewed on a fast 
writ of error, although there was 
also in the petition a prayer for an 
injunction, where no action was 
taken on such application. Loyd v. 
Webster, 116 Ga. 728, 42 SE 1013. 
(7) A bill of exceptions assigning 
error upon an order confirming a 
sale by a receiver, passed before the 
final decree, is not such a judgment 
as can be brought to the supreme 
court by fast writ of error, the jur- 
isdiction of that court to entertain 
cases relating to applications for a 
receiver which can be brought up by 
fast writ of error being those ,in 
which the application for a receiver 
has been granted or refused. Farm- 
ers’, etc., Bank vy. Burwell, supra. 

“Other extraordinary remedy” as 
including orders as to injunction or 
receiver see infra this note [qd]. 

[b] Alimony.—(1) An order re- 
lating to the enforcement of a judg- 
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tion for an injunction or receiver is granted or re- 
fused; in all applications for discharge in bail-trover 
and contempt cases; granting or refusing applica- 
tion for alimony, mandamus, or other extraordinary 
remedy; the granting or refusing an application for 
attachment against fraudulent debtors; and in all 
criminal eases.’’>* 
strued,°® and no judgment or order can be brought 
up on a fast bill of exceptions before final judgment 
unless it comes clearly within the terms of the 


This statute is strictly con- 


It is the character of the case indicated in the bill 


ment for alimony is not a judgment 
granting or refusing an application 
for alimony, within the statute. Gor- 
don v. Gordon, 109 Ga. 262, 34 SH 
324. But as to contempt proceeding 
see infra this note [c]. (2) And an 
order modifying a previous order 
passed on motion for alimony to de- 
termine the custody of children 
pending the litigation cannot be re- 
viewed on fast writ of error. 
Thompson y. Thompson, 124 Ga. 874, 
53 SE 507. - 
[ce] Contempt cases.—(1) In Hay- 
den v. Phinizy, 67 Ga. 758, it was 
held that, the power to attach for 
contempt for violating an injunc- 
tion being absolutely essential to 
the effectiveness of the writ, a pro- 
ceeding for that purpose was so con- 
nected with the injunction that a 
decision might be brought to the 
supreme court by fast writ of ér- 
ror. This decision was approved in 
the late case of Gray v. Gray, 127 
Ga. 345, 63 SE 438, and it was held 
that a judgment committing a party 
to jail for refusal to comply with an 
order requiring the payment of ali- 
mony and attorney’s fees must be 
brought to the supreme court by 
fast writ of error. This case (Gray 
v. Gray, supra) explains and limits 
Gordon vy. Gordon, 109 Ga. 262, 34 
SE 324, and Williams v. Lampkin, 
51 Ga. 214. (2) But a fast writ of 
error will not be granted to review 
the judgment in a contempt case 
which, under the act of Dec. 22, 
1892 (amending Code § 4711), is 
triable by jury, and may be carried 
to the supreme court by bill of ex- 
ceptions, “as in other civil cases.” 
eo v. Conn, 100 Ga. 97, 26 SH 
[d] “Other extraordinary rem- 
edy.”—(1) The provision allowing a 
fast bill of exceptions in cases of 
granting or refusing application for 
alimony, mandamus, “or other ex- 
traordinary remedy,’ does not au- 
thorize such a bill of exceptions to 
review an order modifying an order 
for an injunction and appointment 
of a receiver, and directing the dis- 
position of goods by making a dif- 
ferent disposition of them. Bacon v. 


Capital City Bank, 105 Ga. 700, 31 
SE 588. (2) But where, upon an 
application by a receiver of the 


United States court to a state court 
for vacation of the appointment of a 
receiver in the state court and for 
the transfer of possession of the 
property from the state court re- 
ceiver to the applicant, the state 
court rendered judgment, and a bill 
of exceptions to such judgment was 
sued out, it was held that such bill 
of exceptions would be classified as 
a fast writ as included in the classi- 
fication “granting or refusing ap- 
plication for... other extraordi- 
nary remedy.” Young v. Hamilton, 
135 Ga. 339, 69 SH 593, 31 LRANS 
1057, AnnCas1912A 144. 

[e] Prohibition—Where a _ writ 
of prohibition has been applied for 
and granted in vacation, and de- 
fendant takes no exception to the 
granting of the writ, and the case 
is returned to the superior court, 
and, the pleadings making a ques- 
tion of fact, the jury at the trial 
term returns a verdict in favor of 
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of exceptions, and not the term of court stated in 
the judge’s certificate thereto, which determines 
whether a case shall be heard in the supreme court 
as one brought by a fast writ of error; and it is the 
duty of the clerk of the supreme court to inspect all 
bills of exceptions and enter the case therein upon 
the docket for the proper term; and this is true 
even though the term of court to which the case is 
returnable in the certificate of the judge is er- 


defendant, a writ of error filed by 
plaintiff to rulings of the judge pend- 
ing the trial is an ordinary, and not 
a “fast,” writ, of error |, Bacon \v. 
Jones, 116 Ga. 136, 42 SE 401. 

{f] Attachment.—An order refus- 
ing an application to sell perishable 
property attached pending the liti- 
gation is not one of the cases men- 
tioned in the statute, so as to au- 
thorize a fast bill of exceptions. 


Jones v. Martens-Turner Co., 106 
Ga. 267, 32 SE 137. : 
{g] Miscellaneous judgments or 


orders not reviewable in fast bill of 
exceptions.—(1) Judgment sustain- 
-ing demurrer to petition. Johnson v. 
Cravey, 120 Ga. 1047, 48 SE 424. 
See also Bradley v. Lithonia, etc., 
R. Co., (Ga.) 82 SH 138; Foster v. 
Case, 126 Ga. 714, 55 SE 921. (2) 
Overruling motion to strike portions 
of answer. Neal-Blun Co. v. Zeigler, 
11 Ga. A; 273, 75 SE 142. \(3)- Strik- 
ing defendant's pleas. Simmons Vv. 
Peagler, 7 Ga. A. 252, 66 SE 629. 

60. Gray v. Gray, 127 Ga. 345, 56 
SE 438; Gordon vy. Gordon, 109 Ga. 
262, 34 SE 324. 

61. As to all the issues see supra 
$§ 259, 260. 

62. U. S.i—Meagher v. Minnesota 
Thresher Mfg. Co., 145 U. S. 608, 12 
SCt 876, 86 L. ed. 834; Frow v. De 
Ta ‘Vega, 15. Wall. 552, 21 L. ed. 60; 
WS!* ves Girault; 11.How.. 22, 13 L. 
ed. 587; :General Electric Co. v. 
Allis-Chalmers Co., 194 Fed. 413, 114 
CCA: 375; Cay v. Vereen, 144 Fed. 
839, 75:CCA:667; Menge v. Warriner, 
120 Fed. 816, 818, 57 CCA 432 [eit 
Cyc]; Baker v. Old Nat. Bank, 9h 
Fed. 449, 33 CCA 570. 

Ala.—Alexander v. Bates, 28 S 415; 
Martin v. Kelly, 113 Ala. 577, 21 S 
337. 

Ark.—Womack v. Connor, 74 Ark. 
352, 85,.SW. 783; Bivins v. McElroy, 
11 Ark. 28, 52 AmD 258. 

Cal.—Nolan v. Smith, 137 Cal. 360, 
70 P 166; Feris v. Baker, 127. Cal. 
520, 59 P 937; Schultz v. McLean, 
76 Cal. 608,.18:P 775. 

Conn.—Finch v. Ives, 24 Conn. 387. 

Del.—Newlin v. Phillips, 9 Del. 
Ch. 165, 80 A 640 (holding that, 
where there are several defendants, 
and one demurs and the other an- 
swers, the one demurring cannot ap- 
peal from an order overruling his 
demurrer, thereby splitting the cause 
of action). 


Fla.—Ropes v. Lansing, 46 Fla. 
231, 35 S 863. q 

Ga.—Fouché vy. Harrison, 78 Ga. 
359, 3 SE 330. See also Du Vall v. 


Brogden, 123 Ga. 411, 51 SE 404. 

li Pain v. Kinney, 175 Tl. 264, 
51 NE 621; Dreyer v. Goldy, 171 All 
434- 49 NE .560; Bucklen v. Chicago, 
166 Ill. 451, 46 NE 1073; Hutchin- 
son y. Ayres, 117 Ill. 558, 7 NE 476; 
Peo. v. Jamison, 141 Ill. A. 406; 
Dillon v. Griswold, 118 Il. A. 627; 
Loughlin v. U. S. School Furniture 
Co., 118 Tll. A. 36; Mackenzie v. Jud- 
son, 96 Ill. A. 26; Lawrence v. Pa- 
den, 76 Ill. A. 510. 

Ind.—Crow v. Evans, 178 Ind. 661, 
100 NE 8; Barnes v. Wagener, 169 
Ind. 511, 82 NE 1037; Starkey v. 
Starkey, 166 Ind. 140, 76 NE 876; 
Keller v. Jordan, 147 Ind. 113, 46 
NE 343; Champ v. Kendrick, 130 Ind. 
545, 30 NE 635; Fidelity Co. v. Sewer 
Pipe Co., (A.) 101 NE 101; Hopp v. 
Luken, 44 Ind. A. 568, 89 NE 916 
(holding that a judgment for plain- 
tiff and against defendant filing a 
cross complaint against plaintiff and 
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ey 
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codefendants, rendered on sustaining 
a demurrer to the cross complaint, 
but without adjudicating the rights 
of any of the codefendants who had 
never been defaulted, and who had 
never answered or pleaded to the 
cross complaint, was not a “final 
judgment” and appealable); Halla- 
oo v. Tanner, 32 Ind. A. 655, 70 NE 

Ind. T.—Houston v. Brown, 5 Ind. 
T. 361, 82 SW 775 (demurrer to 
separate answers of defendants sus- 
tained, and judgment entered as to 
why part of them, on their refusal 
to plead further); Little v. Atchison, 
etCe eRe (Coss 2, Ind. Wesdbt,4.53 sw 
sol; Case Vv. Ingle, 2. Indl, 2.0309;) 54) 
SW 958 (order sustaining separate 
demurrer of two defendants, but no 


disposition of the case made as to 
another defendant). 
Iowa.—Baird v. Omaha, ete, R., 


etc., Co., 111 Iowa 627, 82 NW 1020. 


Kan.—Blackwood vy. Shaffer, 44 
Kan. 273, 24 P-423. 

Ky.—Gentry v. Walker, 20 SW 
291, 14. Kyl 351; Kellar v. Tilly, 3 
Dana 443. 
gq eeA Br AES v. Jay, 16 La. Ann. 
ofo. 


Md.—L. A. Thompson Scenic R. 
Co. vy. Norvell, 44 A 1026. 
sy eer Heller v. Willis, 12 Mich. 

Minn.—Billson y. Lardner, 67 Minn. 
35, 69 NW 477. 

Mo.—Karabacek v. Richards, 249 
Mo. 608, 155 SW 777; Baker v. St. 
Louis, 189 Mo. 375, 88 SW 74; Rock 
Island Impl. Co. v. Marr, 168 Mo. 
252, 67 SW 856 (demurrer by only 
part of defendants sustained); Mc- 
Cord v. McCord, 77 Mo. 166, 46 Am 
R, 9s. (Pittsbure. Plate. iGlass Co. cv: 
Peper, 96 Mo. A. 595, 70 SW. 910; 
92 Mo. A, 498; 
McVey v. Barker, 88 Mo. A. 515; 
Seay v. Sanders, 88 Mo. A. 478; Webb 
v. Kansas City, 85 Mo. A. 148; Sater 
v. Hunt, 75 Mo. A. 468; Harman y. 


Blackstone, 61 Mo. A. 254; Holborn 
v. Naughton, 60 Mo. A. 100; Mer- 
chants’ Exch. Mut. Benev. Soc. v. 


Sessinghaus, 59 Mo. A. 106; Voorhis 
v. Western Union Bldg., etc., Assoc., 
59 Mo. A. 55; Carthage Marble, etc., 
Co. v. Bauman, 55 Mo. A. 204; Caul- 
field v. Farish, 24 Mo. A. 110. 

N. M.—U. S. v. Gwyn, 4 N. M. 635, 
22 Peal Gils 

N. J.—Young v. Hillsborough Tp. 
Bd. of Education, 84 N. J. 770, 87 
A 347; Powell v. Yearance, 73 N. J. 
Eq. 117, 67 A 892. 

N. Y.—Geneva Bank v. Hotchkiss, 
5 HowPr 478, CodeRepNS 1538. 

N. C.—Spruill v. Plymouth Bank, 
163 N. C. 43, 79 SE 262; Hughes vy. 
Pritchard, 129 N..C. 42, 39 SE 632. 

Oh.—Hinde vy. Whitney, 31 Oh. St. 
53s 

Or.—Watkins v. Mason, 11 Or. 72, 
4 P 524. Compare Sturgis v. Stur- 
gis, 52 Or. 10,93 (P.,696;,=281. AmSRE: 
724, 15 LRANS 1034. 

Tenn.—Hely v. Lee, 108 Tenn. 715, 
69 SW 273;-Lang v. Ingalls Zine Co., 
99 Tenn. 476, 42 SW 198; Younger v. 
Younger, 90 Tenn. 25, 16 SW 78; 
Peters v. Neely, 16 Lea 275; Hunter 
v. Gardenhire, 10 Lea 87; Groten- 
kemper v. Carver, 4 Lea 375; Hume 
v. Commercial Bank, 1 Lea 220; Cole 
v. Cole,’ (Ch. A.) 62 SW 1008. 

Tex.—E. L. Wilson Hardware Co. 
v. Duff, 98 Tex.. 467, 85 SW 1786 
[dism writ of error (Civ. A.) 883 SW 
907] (holding that a judgment de- 
claring certain parties to be stake- 


[8§ 277-278 


—roneously stated therein, the action of the clerk in 
the premises being always subject to review by the. 


(18) Finality as to All Parties—(a) In 
General. The general rule is that an appeal or writ. 
of error will not lie, unless there has been a final 
disposition of the case, not only as to all the issues,** 
but also as to all of the parties to the suit,°? unless 
a denial of justice or great hardship would result. 


holders, requiring them to pay the’ 
fund into court, fixing the priority 
of liens for such sums as may after- 
ward be established, and continuing 
the cause as’ to all parties except 
such stakeholders, is not a_ final. 
judgment from which an appeal will 
lie); Mendoza y. Atchison, ete. R. 
Co., 62 SW 418 [den writ of error 
(Civ. A.) 60 SW 327]; Powers v.. 
Schmidt, 87 Tex. 385, 28 SW .1055; 


Missouri. ,Pac. R.. Co. v:~ Seott, 78 
Tex. 360, 14 SW 791; Mignon v. 
Brinson, 74 Tex. 18, SW 903; 


Whitaker v. Gee, 61 Tex. 217; Inter- 
national, etc., R. Co. v. Smith County, 
58 Tex. 74; Linn v. Arambould, 55 


Tex. 611; Rodrigues v. Trevino, 54 
Tex. 201; Simpson v. Bennett, 42 
Tex.) .241; Martin. v. Crow.) 28) Dex 


613; Brown v. Wofford, (Civ. A.) 167 
SW 764; Wichita Mill, ete, Co. v. 
Burrus, (Civ. A.) 164 SW 16; Havard 
v. Carter-Kelley Lumber Co., (Civ. 
A.) 162 SW . 922; Hamilton — v. 
Joachim, (Civ. A.) 160 SW 645; Free-. 
man vy. Miller, (Civ. A.) 160 SW 126;. 
Browne v. International, ete., R. Co., 
(Civ. A.) 158 SW 1155; McCarty v. 
Gray, (Civ. A.) 158-SW 1154; Stock-: 
well v. Angleton State Bank, (Civ. 
A.) 153 SW 1196; Hamilton v. Cage, 
(Civ. A.) 151 SW 894; Bowen -‘v.: 
Grayum, (Civ. A.) 150 SW 472; Pose- 
ner v. Mash, (Civ. A.) 148 SW 600; 
Saenz v. Cohn, (Civ. A.) 148 SW. 
367; Flow v. Galveston, ete., R. Co., 
(Civ. A)» 147 SW, 6795 Mixon wivel 
Wallis, (Civ. A.) 146 SW 651; Ham-, 
ilton v. Joachim, (Civ. A.) 146 SW 
288; Hillsman y. Cline, (Civ. A.) 145 
SW 726; Benge v. Panhandle Land 
Co., (Civ. A.) 145 SW 318; Bushong 
v. Alderson, (Civ. A.) 148 SW 200; 
McKneeley vy. Armstrong, (Civ. A.) 
141 SW 1003; Northern Texas Tract. 
Co. v. McMurray, (Civ. A.) 140 SW 
478 [reh den (Civ. A.) 142 SW 60]; 
Bell v. Paducah First State Bank, 
(Civ. A.) 140 SW 111; Cook v. Bald- 
win, (Civ. A.) 136 SW 1154 (holding 
that an appeal will be dismissed for. 
want of a final judgment, where 
neither the verdict nor judgment dis- 
posed of the cross action of one of 
defendants); Beal v. Portales First 
Nat. Bank, (Civ. A.) 133 SW 893: 
Benge v. Sledge, (Civ. A.) 132 SW 
873; McKnight v. McKnight, (Civ. 
A.) 124 SW_ 734; Florence v. Choice, 
(Civ. A.) 124 SW 436; Griffin v. 
Terry, (Civ. A.) 124 SW 115; Dun- 
bar v. Montgomery, (Civ. A.) 119 SW 
907; Carlton v. Krueger, 54 Tex. Civ. 
A. 48, 115 SW 619, 1178; Williams 
v. Bell, 53 Tex. Civ. A. 474, 116 SW 
837; Texas Co. vy. Beddington, 53 
Tex. Civ. A. 10, 114 SW 894: Patton 
v. Bender, (Civ. A.) 103 SW 690; 
Holley v. Duke, 43 Tex. Civ. A. 529, 
96 SW 1090; Britt v. Sweeney, (Civ. 
A.) 75 SW 933; Stewart v. Lenoir, 
31 Tex. Civ. A. 470, 72 SW. 619: 
Jackson v. Coombs, (Civ. A.) 65 SW. 
385; Davis v. Martin, 15 Tex. Civ. 
A. .62, 53 SW 599; Burrows v. Cox, 
(Civ. A.) 38 SW 50; Cook v. Fore,. 
(Civ. A.) 37 SW _970; Caldwell v., 
Bryan, (Civ. A.) 37 SW 335; Vernon 
State Nat. Bank v. Waxahachie Nat. 
Basi, 14 Nexny Civap Awed43 WS 5a sans 

Utah.—Standard Steam Laundry vy. 
Dole, 20 Utah 469, 58 P 1109; North 
Point Consol. Irr. Co. v. Utah, ete., 
Canal Co., 14 Utah 155, 46 P 824: 
Lowell vy. Parkinson, 2 Utah 370 
(holding that an order sustaining 
the demurrer of one of several de- 
fendants to the complaint and dis- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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from refusing to entertain an appeal in such a case.®? 
This rule does not apply, however, where a judg- 
ment or decree is final as to all who have been made | 
parties and who have been served with process or 
appeared, although there has been no disposition as 
to strangers to the suit or persons who, although 
named as parties, have not appeared or been 
And there are a number of cases in which 


served.®* 


APPEAL AND ERROR 


it has been held that a decree may be final for the 


missing the cause as to him cannot 
be appealed from by plaintiff). 
Va.—Wells v. Jackson, 3 Munf. (17 
Va.) 458. See Alexander v. Coleman, 
6 Munf. (20 Va.) 328. 
Wash.—Johnson y. Lighthouse, 8 


Wash. 32, 35 P 403; Dwyer v. 
Schlumpf, 6 Wash. 25, 32 P 1005. 
And see Lough y. Davis, 30 Wash. 


204, 70 P 491, 94 AmSR 848, 59 LRA 
802. 
W. Va.—Kearfoot v. Dandridge, 45 
W. Va. 673, 31 SE 947. 
Can.—Stephenson vy. Gold Medal 
Lined Mferi Coy, 48mCanwis. C. 


See Swett v. Sullivan, 7 Mass. 342. 
Dismissal as to one or more of 
several parties see infra § 279. 
- [a] .When a bill of interpleader 
is still pending the case is not ap- 


pealable. Lawrence v. Paden, 76 Ill. 
Awe TOs 
[b] When a judgment has not 


been rendered against a defaulting 
party, the case is not appealable. 
Keller v. Jordan, 147 Ind. 113, 46 
NE 343. } 

{c] When the cause is continued 
as to one defendant, an appeal can- 
not be taken from a judgment 
against the other. Stewart v. Le- 
noir, 31 Tex. Civ. A. 470, 72 SW 619. 

{d] In an action upon an alleged 

joint liability, a disposition of the 
case as against one defendant does 
not render the case appealable. Ho- 
horst v. Hamburg-American Packet 
Gos 4 8 WAS: S262 136 SCtr 590) 137 
L. ed. 443; U. S. v. Girault, 11 How. 
(U. S.) 22, 13 L. ed. 587; Carmichael 
v. Texarkana, 116 Fed. 845, 54 CCA 
179, 58 LRA 911; Nolan v. Smith, 
137 Cal. 360,70 P 166; and other 
eases supra this note. : 
'[e]. Partners.—(1) Since a part- 
nership is not a legal entity and is 
empowered to sue and be sued only 
jn the names of its individual mem- 
pers, a judgment in a suit in which 
a partnership is a party to be final 
must either expressly or by fair 
implication dispose of all the mem- 
bers of plaintiff or defendaat firm. 
Benge v. Sledge, (Tex. Civ. A.) 132 
SW 873. (2) But a judgment 
against the “W. Company, a copart- 
nership composed of W. and M.,” is 
against the individual copartmers as 
well as against the firm, and is final 
as to the copartners and appealable. 
Williams Land Co. v. Crull, (Tex. 
Civ. A.) 125 SW 339. (3) And a 
judgment against one of the mem- 
bers of a firm separately sued on 
the firm indorsement of a note is 
final as to him. Jameson vy. Sinith, 
19 Tex. Civ. A. 90, 46 SW 864. 

[fl] Suit to enforce stockholder’s 
liability.—Where a suit is brought 
to enforce the statutory liability of 
stockholders in a corporation and the 
trial court leaves undetermined some 
of the issues as to certain parties, 
so that the pro rata liability of all 
may not be finally determined with 
certainty, a reviewing court has no 
jurisdiction to entertain an appeal 
by certain of the parties on orders 
made as to them by the trial court, 
as such orders are interlocutory, and 
Marriott v. Columbus, eitc., 
R. 29 Oh. Cir. Ct. 166 [aff 76 Oh. 
St. 609, 81 NE 1190]. 

{g] Judgments held final as to 
all parties.—(1) Where the record 
discloses that appellants declined to 
plead further and that it was there- 
upon adjudged that “defendants 
jointly and severally,” etc., have and 


recover their costs from plaintiffs, 
such language is sufficientiy broad 
to include a disposition of the case 
as to a defendant who had been 
served by publication, but whose de- 
fault had not been entered, so as to 
render such judgment final as to all 
defendants, and appealable. Starkey 
v. Starkey, 166 Ind. 140, 76 NE 876. 
(2) And where one sues tort-feasors 
jointly and obtains a verdict against 
one, on which he takes judgment, 
the judgment is final and appealable. 
Indianapolis Tract., etc., Co. v. Holtz- 
claw, 40 Ind. A. 311, 81 NE 1084. 
(3) So, where one of two defendants 
demurs to the complaint, and the 
other answers, and, after the de- 
murrer is sustained, plaintiff refuses 
to plead further, whereupon the ac- 
tion is dismissed and judgment ren- 
dered against plaintiff for costs, such 
judgment is a final disposition of all 
the parties to the record. Anable v. 
McDonald Land, ete, Co., 144 Mo. 
A. 303, 128 SW 88. (4) And where, 


at the time judgment is entered di-| 


recting land to be sold for a dece- 
dent’s debts upon petition by a 
creditor, a cross petition alleging 


ownership of the land and praying | 


that title be adjudged in cross pe- 
titioner is before the court, the judg- 
ment necessarily adjudges that 
eross petitioner has no title, al- 
though his name is not mentioned 
therein, and is a final and appealable 
judgment as to him, although the 


land is not sold thereunder until 
some years after. Little v. Card- 
well, (Ky.) 122 SW 799. (5) Where 


a judgment in an action against a 
surety and the heirs of another 
surety does not in terms mention 
the heirs of the deceased surety, but 
provides that plaintiff take nothing 
by his suit, 
for all defendants within the statute 
aliowing appeals. Carlton vy. Krue- 
ger, 54 Tex. Civ. A. 48, 115 SW 619, 
1178. (6) A formal disposition of 
the cause as to all defendants is not 
essential to a valid appeal by the 
unsuccessful plaintiff. Smith  v. 
Slaughter, 138 Ill. A. 46. (7) See 
also Williams v. Kuykendall, (Tex. 
Civ. A.) 136 SW 1158; Tison v. Gass, 
46 Tex. Civ. A. 168, 102 SW. 751; 
Welge v. Jackson, (Tex. Civ. A.) 32 
SW 371. 

{h] Action against defunct corpo- 
ration and its stockholders.—Where 
a petition complains of a corpora- 
tion as a defendant and alleges that 
the individual defendants are the 
sole stockholders of the corporation, 
which has become defunct, and the 
judgment disposes of the individuals, 
it is final as against the objection 
that it does not dispose of the corpo- 
ration, and is appealable. Griffin v. 
Terry, (Tex. Civ. A.)/124 SW 115. 

[i] A judgment in favor of a 
minor without, in express terms, dis- 
posing of the next friend is a final 


judgment. Texas.) Cent. >R.--Co. iv. 
Stuart,” 1, Tex, Civ. Ave '642. 20° ISiW 
962. 

63. Pain v. Kinney, 175 Ill. 264, 


51 NE 621 [aff 73 Ill. A. 115]; Dreyer 
v. Goldy, 171 Tll. 434, 49 NE 560 
[dism app 62 Ill. A. 347]; Crouch v. 
Chicago First Nat. Bank, 156 Ill. 342, 
40 NE 974. 

64. U. S.—Hooven, ete, Co. v. 
Featherstone, 111 Fed. 81, 49 CCA 
229 [rev 99 Fed. 180] (holding that 
a decision which renders all the 
questions between the parties served 
or appearing in the suit res adjudi- 


it is a final judgment | 
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purpose of appeal as to one or more of several par- 
ties in favor of or against whom it finally settles 
the controversy, although it is interlocutory as to 
others, as where it disposes of every ground of con- 
tention between the parties, except as to the ascer- 
tainment of an amount in a matter separable from 
the other subjects of controversy and relating only 
to some of defendants, although retained for the de- 


cata between themselves is a final 
judgment, and reviewable by appeal 
in the circuit court of appeals, al- 
though the-rights of such parties 
against strangers to the suit, who 
were named as parties in some of 
the papers, remain undetermined); 
Bradshaw v. Miners’ Bank, 81 Fed. 
902, 26 CCA 673 (holding that the 
right of appeal is not affected by 
the fact that there is no decree 
against one of the respondents who 
was not served with process, and 
who, although a proper, was not a 
necessary, party to the suit). .- 

Ga.—Bryson v. Thurmond, 103 Ga. 
463, 30 SE 269 (holding that, where, 
in a suit against two persons, a plea 
in abatement for want of service has 
been sustained by the court as to 
one of the defendants, and no steps 
are ‘subsequently taken to perfect 
service, such judgment is .a final 
disposition of the case as to that 
defendant, and any error therein 
can be corrected only by direct writ 
of error). 

Ind.—Davis, ete., Bldg., ete., Co. 
v. Hillsboro Creamery Co., 9 Ind. A: 
553, 37 NE 294. 

Mo.—Johnson v. St. Louis United 
Ri Cos., 227 ‘Mo. 7423, 127 Sw68: : 

Tenn.—Jones v. Stewart, (Ch. A.) 
61 SW 105. j 

Tex.—Grieb v. Stahl, (Civ. A.) 155 
SW 988; Varrs v. Faulkner, (Civ. A.) 
138 SW 789; Porter v. Pecos, ete., Ri 
Coi; -56: Tex. Civ. A. 479) 120.SiW 89s 
Eee v. Walker, (Civ. A.) 73 SW 

8. 

Wash.—Lough v. Davis, 30 Wash. 
204, 70 P 491, 94 AmSR 848, 59 LRA 
802; Keef v. Tibbals, 18. Wash. 656; 
562. P 227. i 3025 

[a] Suit against one of several 
joint and several debtors.—Where 
suit is brought against only one of 
several persons jointly and severally 


liable, a judgment against him~ is 
final and appealable. Jameson v. 
Smith, o19 -Gex>-.Civs 7A. 190; 


46 SW 
864. j 

[b] Action against partners.— 
Under Tex. Rev. St. (1895) art 1347; 
providing that, in an action against 
partners for a firm debt, service 
upon one partner only is sufficient 
to sustain a judgment against the 
firm, under which the interest of all 
its members in the firm property and 
the separate property of the indi- 
vidual served may be subjected, a 
judgment for defendants in an ac- 
tion against a partnership, in which 
service was had on but one partner. 
is a final judgment from which an 
appeal will lie. Staacke v. Walker, 
(Tex. Civ. A.) 73 SW 408. 

{c] Nonresidents served by pub- 
lication.— Where, in an action 
against resident defendants actually 
served with process and against non- 
resident defendants ‘served only by 
publication, the court quashed the 
service by publication on the ground 
that the nonresidents were not amen- 
able to constructive service and sus- 
tained a demurrer interposed by resi- 
dent defendants to the third amended 
petition, and rendered judgment? as 
authorized by Rev. St. (1899) § 623 
(Annot. St. [1906] p 648), the court 
finally disposed of the case as to all 
defendants, and plaintiff could ap- 
peal. Johnson v. St. Louis United 
R. Cos., 227 Mo. 423, 127. SW 68. 

[d] Pendency of interpleader.— 
In an action on an insurance policy, 
an order discharging defendant com- 
pany from further liability on dee 
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termination of such separable matter;®> or where it 
extinguishes every interest which the parties appeal- 
ing have in the controversy, although it leaves mat- 
ters undetermined as to others;°® and in other like 


cases.°? 
[§ 279] 
More of Several Parties. 


positing the amount of the policy 
with the clerk, is final as to the 
company, and hence appealable, 
where the company has admitted lia- 
bility and alleged that conflicting 
claims to the fund are made by two 
persons whom the court requires to 
interplead. Jones v. New York L. 
Ins. .Co., 14 Utah 215,.47 Part. 

65. WHohorst v. Hamburg-Ameri- 
can Packet Co., 148 U. S. 262, 13 
SCt 590, 37 L. ed: 443; Hill v. Chi- 
Cagzoy eta wk Co, 140, 50 Se S2yeh1 
SCt 690, 35 L. ed. 331; Jackson v. 
Jackson, 175 Fed. 710, 99 CCA 286. 


66. Kemp v. National Bank of 
Republic, 109 Fed. 48, 48 CCA 213. 
{a] Determining invalidity of 


trust deed.—A decree which deter- 
mines the invalidity of a trust deed 
is final and appealable as to_ the 
trustee and beneficiary in such deed, 
although it is interlocutory only as 
to other matters involved in the 
suit, in which such parties have no 
interest. Kemp v. National Bank of 
Republic, 109 Fed. 48, 48 CCA 213. 
67. U. S.—Jackson vy. Jackson, 175 
Fed. 710, 99 CCA 286 (holding that, 
in a suit in which complainant 
prayed for a cancellation of convey- 
ances of realty and a partition there- 
of, or in case the court should find 
that she was not so entitled as al- 
ternative relief for an accounting 
against other defendants who caused 
the property to be conveyed, a de- 
cree finding that she was not the 
owner of any interest in the real 
estate and not entitled to partition, 
and dismissing the bill as against 
defendants holding the legal title, 
was final and conclusive as to the 
first branch of the case, involving 
title to the lands, and as between 
complainant and the parties 
missed, and was appealable); 


rison. v. Burnette, 154 Fed. 617, 83 
CCA 391 (holding that a _ decision 
which completely determines’ the 


rights of parties in the pending pro- 
ceeding, who are not jointly liable 
with others, is a final decision re- 
viewable by appeal or writ of error 
under the acts of congress, and that 
an order which avoids confirmation 
of a sale and an approval of a lease 
of an allotment of an Indian minor 
is a final decision determining the 
rights of the purchaser); Reid v. 
Pauly, 121 Fed. 652, 58 CCA 152. 

Colo.—Fischer v. Hanna, 8 Colo. 
A. 471,747 P 303 (holding that, where 
property had been reduced to money 
in the hands of a receiver, and a 
lien claimant was given an absolute 
decree for a liquidated amount, and 
it was given priority over the only 
decree and judgment adjudicated 
prior to it; there was a-final judg- 
ment from which an appeal would 
lie, although there were other claims 
which had not been adjudicated). 

D. C.—Gilbert v. Washington Ben. 
Endowment Assoc., 10 App. 316 
(holding that, where the sole issue 
between two of the parties to a suit 
is the question of the validity of a 
deed from one to the other, upon the 
determination of which question the 
method of the distribution of a fund 
in court depends, a decree which 
annuls the deed, and refers the cause 
to the auditor to state an account 
and report upon the claims of the 
original and intervening parties is 
final, and appealable by the party 
whose deed is nullified by it). 

Ga.—Massachusetts Bonding, etc., 
Co. v. Realty Trust Co., 139 Ga. 180, 
77 SE 86. 

Ky.—May v. Ball, 108 Ky. 180, 56 
SW 7, 21 KyL 1673, 54 SW 851, 21 


(b) Dismissal or Nonsuit as to One or 
In accordance with the 


APPEAL AND ERROR 


KyL 1180 (judgment decreeing sale 
of land in satisfaction of lien; ap- 
peal by party claiming title in fee 
to a part of the land). 

N. Y.—Wade v. Miller, 42 App. Div. 
330, 59 NYS 76 [rev on other grounds 
166 N. Y. 251, 59 NE 825]. 

R. I.—McAuslan vy. McAuslan, 34 
RAL 2620S. o Aas ole 

Tenn.—Harrison v. Farnsworth, 1 


Heéisk. 751. See infra § 280. 
Va.—Jones v. Buckingham Slate 
Co., 81 SE 28; Home Bldg. Co. v. 


London, 98 Va. 152, 35 SE 362; Gard- 
Bee v. Stratton, 89 Va. 900, 17 SHE 
W. Va.—Hopkins vy. Prichard, 51 
W. Va. 385, 41 SE 347; Kahle v. Long 
Reach Oil Co., 51 W. ‘Va. 313, 41 SE 
233 (holding that, where a creditor 
of an insolvent corporation sued for 
all, and there was a report of the 
various debts against the estate by a 
commissioner, and an exception taken 
by one creditor to the allowance of 
the debt of another, a decree adjudg- 
ing the debt to be no lien, but only 
a general debt, and recommitting the 
report was appealable as to the 
creditor whose debt was disallowed). 
[a] Intervention.—An order deny- 
ing an application of intervention is 
final as to the intervener and ap- 
pealable without waiting for judg- 
ment between the other. parties. 
Dollenmayer v. Pryor, 150 Cal. 1, 87 
P 616; Thorpe v. North Moneta Gar- 
den Lands Water Co., 12 Cal. A. 186, 
106 P 1107. And see infra § 304. 
{b] Interpleader.—A decree in a 
suit of interpleader overruling a de- 
murrer to the bill, and directing de- 
fendants to interplead, and directing 
complainants to deposit the fund to 
the court’s order, and awarding it 
costs out of the “fund, was final as 


to complainant, so as to be ap- 
pealable by defendants. Jones v. 
(Va.) 81 SH 


pieninehay Slate Co., 
8 


[c] Action for construction of 
will—A judgment in an action for 
the construction of a will, adjudi- 
eating the rights under the will of 
one of the legatees as against the 
other legatees, is a final judgment 
and appealable. Hawes vy. Kepley, 
28 Ind. A. 306, 62 NE 720. 

Dismissal as to one or more parties 
see infra §- 279. 

68. U. S.—Hohorst v. Hamburg- 
American Packet Co., 148 U. S. 262, 
13 SCt 590, 37 L. ed. 443; General 
Electric Co. v. Allis-Chalmers Co., 
194 Ped. . 413,114) CCA 13753: Cay wv. 
Vereen, 144 Fed. 839, 75 CCA 667; 
Menge v. Warriner, 120 Fed. 816, 57 
CCA 432; Carmichael v. Texarkana, 
116 Fed, 845, 54 C@A‘179, 58-LRA 
911; Baker v. Old Nat. Bank, 91 Fed. 
449, 33 CCA 570; Beck, ete., Lith. Co. 
v. Wacker, etc., Brewing, etc., Co., 
76, Bed. 10, 22,CCA 11. 

Colo.—Hagerman v. Moore, 2 Colo. 
A. 83, 29° P1014. 

D. 'C.—Roth v. Washington Mer- 
cantile Bank, 41 App. 293. 

Fla.—Morrison _ v. McCaskill, 46 
Fla. 233, 35 S 877; Ropes v. Lansing, 
46 Fla. 231, 35 S 863. 

Ill.—Dreyer v. Goldy, 171 Ill. 434, 
49 NE 560 [dism app 62 Ill. A. 347]; 
Bucklen v. Chicago, 166 Ill. 451, 46 
NE 1073; Chicago Steel Works v. 
Illinois Steel Co., 153 Ill. 9, 38 NE 
1033; Hutchinson vy. Ayres, 117 III. 
558, 7 NE 476; Farson vy. Gorham, 
117 Ill. 137, 7 NE 104; International 
Bank v. Jenkins, 109 Ill. 219; Thomp- 
son v. Follansbee, 55 Ill. 427; Foote 
Vv. Yarlot&..i3h Ill As 530) freva on 
other grounds 233 Ill. 48, 84 NE 42]; 
Dillon v. Griswold, 118 Ill. A. 6273 
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rule stated in the preceding section, it has been held 
that a judgment’ or decree dismissing the action or 
bill as to less than all of two or more defendants, 
or a nonsuit as to one of several defendants, is not 
final so as to permit an appeal.®§ 
tions, however, there are decisions to the contrary ;°° 
and in Illinois an exception to the rule is recognized 


In some jurisdic- 


Loughlin v. U. S. School Furniture 
Co., 118 Ill. A. 36; Maley v.. Lake 
Erie, etc., R. Co., 84 Tll. A. 55; Pain 
Veo Jinneyy 73. sles Aged: fathis 
Ill. 264, 51 NE 621]; Packer v. Rob- 
erts, 44 Ill... A. 232; Hoffman, etce., 
Mfg. Co. v. Haxton Steam Heater 
Co., 18 Ill. A, 484. 

Mo.—Karabacek v. Richards, 249 
Mo. 608, 155 SW 777; Pittsburgh. 
Plate Glass Co. y. Peper, 96 Mo. A. 
595, 70 SW 910. 

N. J.—Young vy. Hillsborough Tp. 
Board of Education, 84 N. J. L. 770, 
87 A 347. 

N. C.—Spruill v. Plymouth Bank, 
163 N. C. 43, 79 SE 262. ; 

Tenn.—Lang v. Ingalls Zine’. Co:, 
99 Tenn. 476, 42 SW 198; Cole v. Cole, 
Nesom 62 SW 1008. Compare infra 


Tex.—Owens vy. Mitchell, 33 Tex. 
225; Steinhardt v. Galveston. Cotton 
Seed Meal Co., (Civ. A.) 138 SW 
825; Stewart v. Lenoir, 31 Tex. Civ. 
A. 470, 72 SW 619. 

Utah.—Lowell  v. 
Utah 370. 

[a] Dismissal of one caveat.—An 
order upon a motion for the dismis- 
sal of one of several caveats filed 
against the probate of a will is not 
a final judgment from which error 


Parkinson, 2 


he se Habersham y. Wetter, 59 
a. A 
[b] A judgment of dismissal of a 


bill of interpleader as to one of the 
defendants for insufficient service is 
unappealable by the other under the 
rule that a judgment is not final, 
unless it makes some disposition of 
all the parties to the record. Kara- 
bacek v. Richards, 249 Mo. 608, 155 
SW .777. 


69. Hutchins v. Nickerson,. 212 
Mass. 118, 98 NE 791; Connell v. 
Brumback, 18 Oh. Cir. Ct. 502, 10 


Oh. Cir. Dec. 149 (holding that an 
order dismissing a petition as to 
some of defendants is final as to 
them); Pennsylvania Mortg. Invest. 
Co. v. Gilbert, 13 Wash. 684, 43 P 
941, 45 P 43 (holding that an order 
dismissing an action as to some of 
defendants, although not all, is ap- 
pealable); Dick v. Robinson, 19 W. 
Va. 159 (holding that a decree dis- 
missing a bill as to one defendant 
is final as to that defendant). 

[a] In Georgia plaintiff in an ac- 
tion against two or more persons 
jointly may, in case of a nonsuit 
or dismissal on demurrer as to less 
than all of the defendants, immedi- 
ately bring the case to the supreme 
court on exceptions, in order that he 
may, by a reversal of the judgment, 
if entitled thereto, have his action 
reinstated and tried as a ‘whole. 
Burns v. Horkan, 126 Ga. 161, 54 SE 
946; Johnson v. Porter, 115 Ga. 401, 
41 SE 644; Ellis v. Almanda, 115 Ga. 
333, 41 SE 642; Kollock vy. Webb, 113 
Ga. 762, 39 SE 339 {foll McGaughey 
v. Latham, 63 Ga. 67, and overr as 
far as they are to the ‘contrary Dead- 
wyler v. University Bank, 110 Ga. 
511, 35 SE 779; Zorn v. iamer, 71 
Ga. 80; Shealey v. Toole, 66 Ga. 578]. 


See also Holland v. Saul, 115 Ga. 
511, 41 SH 995. 
[b] Separate causes heard to- 


gether.— Where separate causes hav- 
ing some parties in common are or- 
dered to be heard together, a decree 
dismissing one suit and directing 
payment of cost is final and appeal- 
able, although the other cause is 
continued on the docket, where the 
parties to the suits were not, and 
could not be, joined in one contro- 
versy. Home Bldg., ees oe v. Lon- 
don, 98 Va. 152, 35 SH 83 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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where, in the particular circumstances of the ease, it 
would be a great hardship upon appellant, if not a 
denial of justice to him, to dismiss the appeal, and 
he is prima facie entitled to relief upon the merits.”° 
In some states an appeal or writ of error will also lie 
from an order refusing to dismiss as to one of two 
or more parties."! 

[§ 280] (c) Statutory Provision. In Tennessee, 
it is provided by statute that the chancellor ‘‘may 
‘allow any party to appeal from a decree which set- 
tles his right, although the case may not be disposed 
of as to others.’’?? 

[§ 281] (14) Judgment as a Bar. To constitute 
a final judgment or decree for the purpose of appeal, 
it is not necessary that it should be a bar to another 
suit or proceeding."® 

[§ 282] (15) Pendency of Motion for New Trial, 
Rehearing, Etc. In most jurisdictions there is no 
final'judgment or decree for the purpose of an ap- 
peal as long as the cause is still under the control of 
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tion for a new trial, for rehearing, to set the judg- 
ment aside, or otherwise.* But it has been held 
that the pendency of a motion in arrest undeter- 
mined does not prevent the entry of a final judg- 
ment from which an appeal will lie.*® 

[§ 283] (16) Judgment by Divided Court. The 
fact that a judgment is rendered by an evenly di- 
vided court does not impair its character as a final 
and appealable judgment.”® 

[§ 284] (17) Necessity for Taxation of and 
Judgment for Costs. In some states a judgment is 
not deemed final for the purpose of an appeal, until 
the costs are taxed or awarded and _ inserted 
therein,‘” unless under statute or rule of court the 
right to costs has been waived, and the judgment is 
complete and final on its face.*® In other jurisdic- 
tions, however, it is held under their statutes that, 
although the costs have not been ascertained and 
stated, when every other matter is disposed of the 
judgment is final for the purposes of appeal.”® 


the trial court by reason of the pendency of a mo- 


70. Bucklen vy. Chicago, 166 Ill. 
451, 46 NE 1073; Loughlin v. U.S. 
School Furniture Co., 118 Ill. A. 36; 
Dreyer v. Goldy, 62 Ill. A. 347 [app 
dism 171 Ill. 434, 49 NE 560]; Crouch 
v. Chicago First Mat. Bank, 47 Ill. 
A. 574 [aff on this point but rev on 
other grounds 156 Ill. 342, 40 NE 
974]; Peoria, etc., R. Co. v. Pixley, 
15, T11. A. 283. 

71. Massachusetts Bonding, etc., 
Co. v. Realty Trust Co., 139 Ga. 180, 
77 SE 86; Deadwyler v. University 
Bank, 110 Ga. 511, 35 SE 779, (to the 
effect that, where each of several 
defendants demurs, a refusal to dis- 
miss as to one of them will authorize 
him to sue out a writ of error, the 
ruling being a final disposition of 
the cause as to him); State v. Wood- 
ruff, 83 Miss. 107, 35 S 422 (holding 
that, under Code [1892] § 34, pro- 
viding that an appeal may be granted 
from an interlocutory decree in or- 
der to settle the principles of the 
cause, and § 4344, giving any judge 
of the supreme court authority to 
grant such an appeal when refused 
by the chancellor, an appeal was 
properly granted from an order de- 
nying a motion to dismiss the case 
as to one of the parties, where the 
question involved was whether the 
liability of such party to be sued 
had been settled when the case was 
previously before the supreme court). 

72. Tenn. Code § 3157; Shan- 
non Code § 4889. And see Harri- 
son v. Farnsworth, 1 Heisk. (Tenn.) 


ipsa 

When statute does not apply. 
—(1) This provision applies only 
where a decree settles the rights of 
the party appealing; and therefore 
it does not allow an appeal from a 
decree sustaining the demurrer of 
the individual defendants to a bill 
against a corporation and its offi- 
cers, and dismissing the bill as to 
them, leaving it pending against the 
corporation. Lang v. Ingalls Zine 
Co., 99 Tenn. 476, 42 SW 198. (2) 
So, where plaintiff's husband bought 
the interest of four of the other 
heirs in his father’s estate, and the 
vendors subsequently sold the prop- 
erty for the unpaid purchase money, 
and plaintiff filed a bill for divorce, 
and to set aside the sale as in fraud 
of her homestead rights, and made 
the four heirs and their vendee 
parties defendant, it was held that 
an appeal from a decree dismissing 
the bill as to all defendants except 
plaintiff’s husband, and retaining it 
against him as far as it sought a 
divorce, was premature,’ since the de- 
cree did not constitute a final dis- 
position of the case. Cole v. Cole, 
(Tenn. Ch. A.) 62 SW_ 1008. (3) 
See also Younger v. Younger, 90 
Tenn. 25, 16 SW 78; Peters v. Neely, 
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16 Lea (Tenn.) 275; Hunter v. Gar- 
denhire, 10 Lea (Tenn.). 87. 

[b] But an appeal may be taken 
from a decree dismissing a bill in 
equity as to a part of the defend- 
ants, where the defendants against 
whom the bill still stood had not 
been served with process nor en- 
tered an appearance in the cause. 
Jones v. Stewart, (Tenn. Ch. A.) 61 


SW 105. 
73. Beasley v. Texas, etc., R. Co., 
LOW: TS. 4922 4 SCE 164) 48 ee ed: 


274 [aff 115 Fed. 952, 53 CCA 434]; 
Connecticut F. Ins. Co. v. Manning, 
177 Fed. 893, 101 CCA 107; Stevens 
v. Nave-McCord Mercantile Co., 150 
Fed. 71, 80 CCA 25; Colorado Eastern 
R: (Co. v.. Union Pac! R. Co.; 94 Fed: 
312, 36 CCA 263; Wood v. Downing, 
110 Ky. 656, 62 SW 487; Winnovich 
v. Emery, 33 Utah 345, 93 P 988 
[overr Meade v. Metcalf, 7 Utah 103, 
25. P7295 In: re Clasbysn3 Utah?1s3, 
1 P 852] (in habeas corpus proceed- 
ing). Compare In re Auerbach, 23 
Utah 529, 65 P 488. 

fa] Dismissal.—Thus a judgment 
of dismissal for want of prosecu- 
tion and a judgment for costs against 
plaintiff, or an order of dismissal 
without prejudice, is a final judg- 
ment or order from which an appeal 


will lie. Beasley v. Texas, etc., 
Corpo LUG 4925224 SOt- 164.0048 
L. ed. 274 [aff 115 Med.’ 952, 538 CCA 
434]; Colorado Eastern R. Co. v 
Union Pace: “Ri Co.) 94 Med! 312. 636 
CCA 263; Wood yv. Downing, 110 Ky. 
See infra §§ 332, 


656, 62 SW 487. 
333 


[b] While a petition to alter a de- 
cree is pending an appeal cannot be 
taken. Vincent v. Vincent, 3 Mackey 
CDE 320% 

Nonsuit see infra §§ 332, 333. 

74. U. S.—Kingman vy. Western 
Mice Cop li6é US) 675: 118 SCtl 786: 
42 LL. ed. 1192; Northern Pac. R. 
Co: Ivevholmess bse Om Ss 5 
SCt 28, 39°L. ed» 99; Aspen, etce:, R. 
Co: vs Billings, 150° U.*S.\ 31, 14 SCt 
4, 37 L. ed. 986; Brockett v. Brockett, 
2 How. 238, 11 LL. ed: 251; ‘Clarke v. 
Hureka County Bank, 131 Fed. 145. 

Ala.—Woodward Iron Co. v. Brown, 
167 Ala. 316, 52 S 829; Supreme 
Lodge K. P. v. Thomas, 130 Ala. 275, 
30 S567. 

Ga.—Durrence v. Waters, 140 Ga. 
762, 79 SE 841; Carreker v. Thorn- 
ton, 1 Ga. A. 508, 57 SE 988. 

Ill.—Hearson y. Graudine, 87 IIl. 
115; Hosking v. Southern Pac. R. 
Co., 148 Tll, A. 11 [243 Ill. 320, 90 
NE 669]. 

Ind.—New York, etc. R. Co. v. 
Doane, 105 Ind. 92, 4 NE 419. 

La.—Grasser y. Blank, 110 La. 493, 
34 S 648. 

Mo.—State v. Smith, 104 Mo. 419, 
16 SW 415. 


(18) Necessity for Rendition and Entry 


Utah.—Everett v. Jones, 32 Utah 
489, 91 P 360; Stoll v. Daly Min. Co., 
LOitahe 271 eCot P29 5s 

[a] A motion for a new trial is 
not a collateral one, but is directly 
connected with the judgment, and 
is essential to present for review 
errors occurring on the trial, and, 
as long as it remains undisposed of, 
there can be no final judgment with- 
in the meaning of the statute regu- 
lating appeals. New York, etc. R. 
Co. v. Doane, 105 Ind. 92, 4 NE 419. 

75. Stid v. Missouri Pac. R. Co., 


211 Mo. 411,,109 SW 663. See also 
McIntyre v. Peo., 38 Ill. 514; Young 
v. State, 6 Oh. 435. But compare 
State v. Ryan, 115 Mo. A. 414, 90 
SW 418. 

76. Hartman v. Greenhow, 102 U. 
S. 672; 26 LL. eédi- 271; Bustin “7% 
Thorne 3, Cant Se  @Gi532 


But judgment is necessary see in- 

fra § 444, 
S.—Wheeler v. Harris, 13 
20 L. ed. 531 (following 
the New York practice in an appeal 
from the circuit court for the south- 
ern district of New York). F 

Minn.—Mielke v. Nelson, 81 Minn. 
228, 838 NW 836; Richardson vy. Rog- 
ers, 37 Minn. 461, 35 NW 270. 

N. Y.—Lentilhon v. New York, 5 
N. Y. Super. 721; McMahon vy. Har- 
rison, 5 HowPr 360. 

Wash.—Leonede v. U. S., 1 Wash. 
TiS 3: 

Wis.—Joint School Dist. No. 7 v. 
Kemen, 68 Wis. 246, 3 NW 42; 
Hoye v. Chicago, ete, R. .Co., 65 
Wis. 2438, 27 NW 309, 310; Milwaukee 
County v. Pabst, 64 Wis. 244, 25 NW 
11; Haseltine v. Simpson, 61 Wis. 
427, 21 NW 299, 302; Ballou v. Chi- 
Cago;. ete.) RPCCow bs WAS CaO 
NW 87; Smith v. Hart, 44 Wis. 230; 
Bonesteel v. Bonesteel, 30 Wis. 151. 
Compare Stoppenbach y. Zohrlaut, 21 
Wis. 3885. 

See also Bennett v. Knott, (Ky.) 
112 SW 849. 

Premature appeal see infra § 1048. 

Appeal from. intermediate court 
see infra § 436. 

81 Minn. 


78. Mielke vy. Nelson, 
228, 838 NW 836. 

{a] Right to costs waived.——When- 
the party entitled to costs fails to 
file his memorandum thereof within 
the time prescribed, he thereby 
waives his right to costs, and the 
clerk has no right thereafter to in- 
sert them in the record of judgment; 
and in such a case the fact that the 
costs do not appear in the record of 
judgment does not prevent the judg~ 
ment from being final and appealable. 


Cantwell vy. McPherson, 3 Ida. 321, 
29 P 102. 
79. U. S.—Prescott, ete, R. Co. 


v. Atchison, etc., R. Co., 84 Fed. 213, 
28 CCA 481 (holding that an order 
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of Judgment. 


of the court.*° 


[§ 286] b. Appeal from Part of Judgment, Or- 


Yor the dismissal of a complaint, 
with costs to be taxed, signed by the 
judge and entered by the clerk, 
leaves nothing further to be done 
to finally dispose of the action, and 
is a final and appealable judgment, 
although the costs are not taxed and 
inserted therein); Craig v. The Hart- 
ford, McAll. 91, 6.8. Cas.: No. .3,333. 
(holding that a decree which is final 
in all other respects is not con- 
verted into an interlocutory decree 
in that it directs a taxation of costs): 

Fla.—Sedgwick v. Dawkins, 18 
Was 335; 

Ahigg er pa v. Williamson, 90 Ind. 
599: : 

Kan.—Williams v. Kansas, _ etc., 
GWorlnCos seo wean A449 0) ee LOG 
(entry of final judgment for costs 
not necessary to finality, for pur- 
pose of appeal, of ruling sustaining 
a demurrer). 

Mo.—Guardian Sav. Bank v. Reilly, 
8 Mo. A. 544. 

S. D.—Williams v. Wait, 2 S. D. 
210, 49 NW 209, 39 AmSR 768 (hold- 
ing that an appeal will not be dis- 
missed because taken before the 
costs and disbursements in the court 
below are taxed and inserted in the 
entry of the judgment appealed 
from). 

Tenn.—Brown v. Wright, 1 Tenn. 
Ch. A. 153. But compare Delap v. 
Hunter, 1 Sneed 101. 

Va.—Wallien v. Wallen, 107 Va. 
131, 57 SE 596 (holding that, where, 
in proceedings for the probate of a 
will, the jury found that the instru- 
ment purporting to be the will of 
decedent was not his will, and the 
court, after motion for a new trial, 
affirmed the verdict and entered an 
order in accordance with it, and 
thereupon the propounder brought a 
writ of error on bills of exceptions 
taken, during the trial, the appellate 
court acquired jurisdiction, the de- 
cision of the lower court being final, 
although it did not make a provision 
for costs). 

80. See infra §§ 440 et seq, 462. 

Sl: WU. Si—Fryervi Carstens, 
Fed. 766, 65 CCA 192. 

Ala.—Booker v. Jemison, 4 Ala. 408. 

Hawaii.—Farley v. Makee Sugar 
Co., 18 Hawaii 267 (where, on the 
ground, inter alia, that ‘one cannot 
select a part of a decree and appeal 
from that part alone,” it was held 
that in a suit to foreclose a tax lien 
tried on December 1, in which the 
judge filed on December 14 a judg- 
ment or order that plaintiff recover 
of defendant the amount found due, 
and in which he filed on December 
18 a final decree, styled a supple- 
mental decree, defendant could not 
appeal from the judgment of Decem- 


ber 14). 
Ee Denl v. Hodge, 124 La. 991, 
92 Miss. 


50 S 820. 

Miss.—Adams v. Carter, 

579, 47 S 409, 16 AnnCas 76 and note. 
. Mo.—Laun v. Pfister, 69 Mo. A. 
629 (appeal by defendant in attach- 
ment). 

Mont.—Largey v. Sedman, 3 Mont. 
472: Plaisted v. Nowlan, 2 Mont. 359; 
Barkley v. Logan, 2 Mont. 296. 

N. Y.—Tribune Assoc. v. Smith, 40 
N. Y. Super. Ct. 81 [app dism 68 N. 
Y. 621 mem]; In re Rockwell, 9 NYS 

6. 


130 


69 
iN: C.—Bain, v. Bain, 106: N.C. 239, 
11 SE 327; Hicks v. Gooch, 93.N. C. 
112 


N. D.—Tronsud v. Farm Land, etc., 


Co., 18 N. D. 417, 121 NW 68; Crane 
vi Odegard, 11 <N; > Ds 342,. 91 (NW 


As we shall hereinafter see, a mere 
expression of opinion, ruling, or announcement of 
decision by the judge is not such a final decision as 
will support an appeal, but judgment must be 
actually rendered by the court, and, in some juris- 
dictions, it must be filed or entered on the records 


APPEAL AND. ERROR 


ing portion.*® 


962; Prescott v. Brooks, 
93, 90 NW 129. 
Oh.—International Leather Co. v. 
Pattone Co., 32" Olmmem. .Ct: 
Wright vy. Western Union Tel. 
4 Ohm Cire Ct= 37: 
Or.—New Zealand Ins. Co. v. Smith, 


Co.; 


41 Or. 466, 69 P 268; Farmers’ Bank. 


Ve Key 33: Or. 443, 54522206. 
Wis.—Ceniral Nat. Bank vy. Brand, 

100 Wis. 648, 76 NW 608. 

sot ae Hill v. Proctor, 10 W. Va. 
Splitting appeals see supra § 110. 
[a] Costs.—An appeal cannot be 

taken from that part of a decree only 

condemning defendant to pay the 


costs. Deal v. Hodge, 124 La. 991, 
50 S 820. See also infra § 374. 
[b] When a nonsuit has been en- 


tered against one joint tort-feasor, 
and a verdict has been obtained 
against the other, an appeal cannot 
be taken from the judgment of non- 
suit. Higby v. Pennsylvania R. Co., 
209 Pa. 452, 58 A 858. 

[c] Appeals held to be from 
whole order or decree.—(1) An ap- 
peal taken from an order of the 
probate court allowing the claim of 
respondent against the estate of a 
deceased person in part and disal- 
lowing the balance thereof is from 
the whole order. First Unitarian 
Soc. v. Houliston, 96 Minn. 342, 105 
NW 66. (2) And when the only non- 
defaulting party has joined issue 
with relation to his interest and the 
judgment is adverse to him, his ap- 
peal is equivalent to an appeal from 
the whole decree. Largey v. Sed- 
man, 3 Mont. 472. 

82. See statutes of the several 
states. See also Donnelly v. Gray, 
8. Cal. A. 59, 84 P 451; Kremer v.: 
Kremer, 76 Kan. 134, 90 P 998, 91 
P 45; Schafer v. Roberts, 166 Mo. A. 
68, 148 SW 393; Genet v. Davenport, 
60 N. Y. 194; Murphy v. Spaulding, 
N. Y. 556; Ziadi v. Interurban St. 
Rie Co.39% Apps Divs 389mINYS 
606; Wheeler v. Tracy, 47 N. Y. 
Super. 368; Christ v. Johnstone 
N. D. 6, 140 NW 678; State v. Yaken, 
48 Wash. 419, 93 P 928; McDonald 
v. White, 46 Wash. 334, 89 P 891; 
and other cases infra this note. Com- 
pare Havemeyer v. Havemeyer, 44 
N. Y. Super.,170. 

[a] Construction and application 
of statute.—(1) A statute permitting 
an appeal from any specific part of a 
judgment does not extend to a money 
judgment for a definite sum. Hamp- 
ton vy. Logan County, 4 Ida. 646, 43 
P 324; Cromwell v. Burr, 9 Daly (N. 
Y.) 482. (2) Such a statute permits 
an appeal from so much of an order 
as requires a party, substituted as 
defendant in lieu of her deceased 
ancestor, to pay the costs of the ac- 
tion, although no appeal is taken 
from the residue thereof. : Van Loan 
v. Squires, 51 Hun 360, 4 NYS 371. 


(3) In Missouri, under Rev. St. 
(1909) § 23835, providing for two 
judgments in attachment suits, one 


on the issues raised by defendant’s 


plea in abatement and one on the 
merits, and that on trial on the 
merits either party may appeal, 


plaintiff from the finding on the 
plea of abatement or on the merits, 
as he may elect, and defendant, “if 
at all, on the whole case,’ defendant, 
on appealing on the merits, need not 
bring up the attachment proceed- 


ings. Schafer v. Roberts, 166 Mo. 
A. 68, 148 SW 393. (4) See also 
Donnelly v. Gray, 8 Cal. A. 59, 84 


P 451 (holding that, under Code Civ. 


618; | 


| proceedings, 
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der, or Decree. An appeal cannot be taken from a 
part only of a judgment, order, or décree,*? unless 
there is a statute permitting it,* or unless such part 
is not connected with or dependent upon the remain- 
It has also been held that if a party 
elects to avail himself of such parts of a judgment 
as are favorable to him, he cannot, where all the 
parts are dependent upon one another, appeal from 


14> IND ee BOc, 


§ 940, providing that an ap- 
peal is taken by filing with the clerk 
of the court in which the judgment 
or order appealed from is entered, 
a notice stating the appeal from the 
same or some specific part thereof, 
etc., an appeal may be taken from 
as much of an order granting de-. 
fendants’ motion for a new trial as 
imposed terms); Owensboro Bank of: 
Commerce v. Fuqua, 11 Mont. 285, 
28 P 291, 28 AmSR 461, 14 LRA 588. 

83. U. S—Maas v. Lonstorf, 166 
Fed. 41, 91 .CCA ‘627; ‘Scriven’ v. 
North, 134 Fed. 366, 67 CCA’ 348; 
Worthington vy. Beeman, 91 Fed. 232, 
33 CCA 475 (holding that, where 
there are two or more counts in a 
declaration alleging distinctly dif- 
ferent causes of action, there may 
be more than one final judgment on 
which writs of error may be taken, 
and the fact that such distinct judg- 
ments are contained in the same 
entry, and that one in favor of plain- 
tiff on one count has been satisfied, 
will not prevent his maintaining a 
writ of error to review another in 


favor of defendant on _ different 
counts to which demurrers were sus- 
tained). 


Cal.—Luck v. Luck, 83 Cal. 574, 
23 P 1035 (holding that, in divorce 
cee a judgment denying 
plaintiff's prayer, and awarding the 
custody of the children to defendant, 
is final, and appeal lies from any 
part of the decree); Horn v. Volcano 
Water Co., 18 Cal. 141; In re Bouys- 
sou; Il Cal. A.°657, 82° RP 1066. 
**TIl.—Peo.: Vv. Vogt, 262 Ti't70,) 104 
NE 226; Daniels v. Smith, 252 Ill. 
222, 96 NE 902 (holding that, where 
plaintiffs brought ejectment for two 
different city lots, and the questions 
of title with reference thereto were 
independent and distinct, they were 
entitled to appeal from as much of 
the judgment as denied recovery as 
to one of the lots); Kouka v. Kouka, 
221 Til. 98, 77 NE 556. 

Iowa.—Gleiser v. McGregor, 85 
Towa 489, 52 NW 366. And see No- 
bia v. Novak, 137 Iowa 519, 115 NW 


Kan.—Kremer v. Kremer, 76 Kan. 
134, 90 P 998, 91 P 45. 

La.—Cox v. Lake Charles First 
Nat. Bank, 126 La. 88, 52 S 227. 

Minn.—St. Paul Trust Co. v. Kitt- 
son, 84 Minn. 493, 87 NW 1012; Lon- 
don, etc., Mortg. Co. v. St. Paul Park 
Impr. Co., 84 Minn. 144, 86 NW 
872; Hall v. McCormick, 31 Minn. 
280, 17 NW 620. 

N. J.—Podesta v. Moody, 69 N. J. 
Eq. 468, 60 A 939. 

N. Y.—Wilson v. Mechanical Orgui- 
nette Co., 170 N. Y. 542, 68 NE 550 
[rev 57 App. Div. 158, 68 NYS 173] 
(dismissal as to one of two causes 
of action involving both admitted 
and disputed liability appealable). 

Or.—State v. Wells, 64 Or. 421, 126 
P 611, 1380 P 983; New Zealand Ins. 
Co. v. Smith, 41 Or. 466, 69 P 268; 
Inman v. Henderson, 29 Or. 116, 45 


P 300. 
be I.—Harris v. Harris, 2 R. TIT. 
§. D.—Belle Fourche Valley R. Co. 
v. Belle Fourche Land, etce., Co., 28 
S. D. 289, 133 NW 261 (condemnation 
proceedings; appeal from part of 
judgment fixing damages, without 
appealing from part awarding costs). 
ee an Vv. ee 5 Lea 326. 
. Va.—Hall v. Virginia B 
W, Va ere ginia Bank, 14 
is.—Pereles v. Leiser, 119 Wis. 
347, 96 NW 799 (holding that, where 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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those which are adverse.8* And a party who does 
not complain of that part of a judgment or decree 
which is final cannot appeal or bring error to have 
reviewed alleged errors in that part of the judgment 
or decree which is not final.8° On the other hand, it 
has been held that where judgment is partly in favor 
of a party and partly adverse to him, he should ap- 
peal from the adverse part only, and not from the 
And where an action is against 
two defendants whose liabilities are separate and 
distinct, or is upon two distinct subject matters, and 
a several judgment is rendered in favor of one de- 
fendant and against the other, or in favor of plain- 
tiff as to one subject matter and against him as to 
the other, the fact that an appeal has been brought 
by the unsuccessful defendant from the judgment 
against him, and has been determined by the ap- 


whole judgment.*® 


defendant in a suit to foreclose a 
mortgage appeared in the action 
immediately after the sale of the 
premises under the foreclosure judg- 
ment, and moved that the order for 
a judgment for deficiency should be 
disregarded on the ground that no 
personal liability existed on the debt, 
and the court ordered judgment for 
the deficiency shown by the sheriff's 
report, defendant could appeal from 
the part of the judgment awarding 
a deficiency judgment). 

Splitting appeals see supra § 110. 

[a] In an equity case triable de 
novo in the appellate court there 
may be an appeal from a distinct 
and specified portion of the .judg- 

~ynent. Gleiser v. McGregor, 85 Iowa 
489, 52 NW 366; Andrew v. Concan- 
non, 76 Iowa 251, 41 NW 8. 

[b] Accounting of executor or ad- 
ministrator.—The several items cov- 
ered by an executor’s or adminis- 
trator’s account are so far severable 
that an appeal may be taken from 
any one of the items thereof, and 
such appeal does not bring up the 
whole account for review. Bache v. 
Ward, 225 Ill. 320, 80 NE 330; Mar- 
shall v. Coleman, 187 Ill. 556, 58 NE 
628; Kingsbury v. Powers, 131 Ill. 
182, 22 NE 479; Millard v. Harris, 
119 Til. 185, 10. NE 387; Morgan v. 
Morgan, 83 Ill. 196; Curts v. Brooks, 
(Eh es easy f 

[ec] A decree of interpleader is 
not severable, so as to: permit de- 
fendant to appeal from the part dis- 
charging plaintiff from _ liability, 
leaving its other provisions undis- 
turbed as to the fund paid into court. 
New Zealand Ins. Co. v. Smith, 41 
Or. 466, 69 P 268. 

' [d] Appeal from one of two de- 
crees in different jurisdictions. 
Compton v. Jesup, 167 U. S. 1, 17 
SCt 795, 42 lL. ed. 55 (railroad mort- 
age foreclosure). : 

e 84. Murphy v.. Spaulding, 46 N. Y. 
556; Harris v. Taylor, 20 NY Wkly 
Dig 379; Crane v. Odegard, 11 ND: 
342, 91 NW 962; Central Nat. Bank 
v. Brand, 100 Wis. 648, 76 NW 608 
(holding that defendant, having ob- 
tained leave to file an answer after 
the time for answering had expired, 
cannot appeal from that part of the 
order fixing the condition of .grant- 
ing the relief). See infra § 552. 

85. Sanche v. Mahler, 219 Ill. 349, 
76 NE 485 (holding that, where a 
judgment of the appellate court was 
final as to an injunction, but not 
final as to a matter of accounting, 
a party who did not complain of the 
final part could not bring error for 
alleged errors in that part which was 

t final). 
m6. oT vy. Seward, 5 Wash. 319, 

thee sos. 
8 87. Genet -v. Davenport, 60 N. Y. 
TF oa U. §.—Baker v.. Power, 124 
TIMMS GUS SOL 416, et Led. 382; 
Capron v. Van Noorden, 2 Cranch 
126, 2 


. Rundell, 


L. ed. 229; Wilson v. Daniel,- 
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[§ 287] 
or Decree. 


3 Dall. 401, 1 L. ed. 655. <A decree 
rendered by a district judge in a 
circuit court, in a case where he had 
no vote, was good until vacated, and 
was therefore appealable. Baker v. 
Power, supra. 

Ariz.—Spicer v. Simms, 6 Ariz. 
347, 57 P 610. 

Cal.—Parkside Realty Co. v. Mac- 
Donald, 167, Cal. 342; 139 — P’-805; 
Merced Bank vy. Rosenthal, 99 Cal. 
39, 31 P 849, 33 P 732; Bullock’s Est., 
75 Cal. 419, 17 P 540. 

Colo.—Bean vy. Peo., 6 Colo. 98; 
Filley v. Cody, 4 Colo. 109; Cooper 
v. American Cent. Ins. Co., 3 Colo. 
318; Skinner v. Beshoar, 2 Colo. 383. 
And see Hoehne v. Trugillo, 1 Colo. 
161, 91 AmD 703. 


Conn.—Stonington v. State, 31 
Conn. 213; Seymour y. Belden, 28 
Conn. 443. 


D. C.—In re Dahlgren, 30 App. 588. 

Fla.—Lybass v. Ft. Myers, 56 Fla. 
817, 47 S 346. 

Ga.—Walker v. Banks, 65 Ga. 20. 
And see Thornton v. Manchester Inv. 
Co., 97 Ga.’ 342,'22 SH 987; Castle- 
berry v. State, 68 Ga. 49. 

Hawaii.—Hind v. Wilder’s Steam- 
ship Co., 14 Hawaii 215. 

Ill.—Peo. v. Evans, 262 Ill. 235, 
104 NE 646; Nelson v. Rockwell, 14 


Ill. 3875; Haines v. Cearlock, 95 Iil. 
aie 2035. ROSS Ve Hamer! 52-sE. AS 


Ind.—Louisville, ete, R. Co. v. 
Lockridge, 93 Ind. 191; Shoemaker v. 
Grant County, 36 Ind. 175. 

Kan.—Fleeman v. Chicago, etc., R. 
Co., 82 Kan. 574, 109 P 287, 1386 Am 
SR 117, 33 LRANS 733 and note, 20 


AnnCas 276 and note; Shaffer v. 
Brinkman, -31''Kan. 124; WHarls v. 
Earls, 27 Kan. 538. 


Md.—Price v. Taylor, 21 Md. 356. 

Mass.—Gray v. Thrasher, 104 Mass. 
373; Waters v. Randall, 8 Metc. 132; 
Jordan vy. Dennis, 7 Metc. 590 (hold- 
ing that a plaintiff against whom a 
judgment was rendered had a right 
to maintain a writ of error to re- 
verse it on the ground that the court 
to which he resorted had no juris- 
diction); Arnold v. Tourtellot, 13 
Pick. 172. 

Mich.—Monger v. New Era Assoc., 
145 Mich. 688, 108 NW 1111 Gudg- 
ment void on face of record for 
want of jurisdiction). 

Minn.—Sullivan v. La Cross, etc., 
Steam Packet Co., 10 Minn. 386. 

Mo.—Ferguson v. Ferguson, 36 
Mo. 197; Smith v: Jacobs, 77 Mo, A. 
254. 

Nebr.—Armstrong v. Mayer, 60 
Nebr. 423, 83 NE 401; Hurlburt v. 
Palmer, 39 Nebr. 158, 57 NW 1019. 

N. Y.—McMahon vy. Rauhr, 47 N. 
Y. 67; Barron v. Feist, 122: App. Div. 
687,107 NYS 494; Marty v. Marty, 
66. App. Div. 527, 73 NYS 369° Gns 
junction restraining one not a party 
to the action); Peo. v. Feitner, 65 
App. Div. 224, 72 NYS 641; Catlin v. 
Te Appre Dive 157, 3-eNyVs 
Gormly v. McIntosh, 22 Barb. 


979; 


judgment, order, 
erroneous, it is so far to be considered in existence by 
the appellate court that it may be reviewed and re- 
versed on writ of error or appeal, and the parties 
restored to the positions they originally oecupied.**. 
In some jurisdictions, however, judgments, orders, 
or decrees which are absolutely void for want of 
jurisdiction are held not to be appealable or review- 
able on error under the statutes, the remedy being 
by motion in the lower court to vacate or set them 
aside, or by seeking appropriate relief against their 
execution ;*®® and in some jurisdictions this rule is 


Ker, 161 Ala. 669, 49 
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pellate court, while it estops plaintiff from question- 

ing that portion of the judgment, does not preclude 

him from appealing from the residue.°* 

c. Appeal from Void Judgment, Order, 

It has often been held that, although a 


or decree is void, and not merely 


271; Evers v. Gould, 55 Mise. 266, 
105 NYS 150; Barron vy. Feist, 51 
Mise. 589, 101 NYS 72; Wands v. 


Robarge, 24 Misc. 273, 53 NYS 700; 
Loeb v. Smith, 24 Mise. 200, 52 NYS 
677; Horowitz v. Decker, 88 NYS 
217 (appeal from inquest taken with- 
out jurisdiction); Striker v. Mott, 6 
Wend. 465; Smith v. Van Kuren, 2 
Barb. Ch. 473. 
aoe C.—Darden v. Maget, 18 N. C: 
Okl.—Baker v. Newton, 22 Okl. 
658, 664, 98 P 931 [cit Cyc]. 
Or.—Holton y. Holton, 64 Or. 290, 
129 P 532, 48 LRANS: 779; Oregon 
R., ete., Co. v. Hastlack, 54 Or. 196, 
102 P 1011, 20 AnnCas 692; Sturgis 
v. Sturgis, 51 Or. 10593 52> 69613 
AmSR 724, 15 LRANS 1034; Hoover 
v. Hoover, 39 Or. 456, 65 P 796; Stites 
va MeGeée," 37 Or. 75745569) Paeilags 
Therkelsen v. Therkelsen, 35 Or. 75, 
54. P 885, 57° P3733) Deerins’ v. 
Quivey, 26 Or. 556, 38 P 710. 
Tenn.—Ex p. Martin, 5 Yerg. 456, 
26 AmD 276. See also McDonald v. 
McDonald, 5 Yerg. 306. f 
Tex.—Williams v. Steele, 101 Tex. 
382, 108 SW 155; Hearn v. Cutberth, 


10 ‘Tex. 216. 
Nachtsheim, 3 


Wash.—Fox | vy. 
Wash. 684, 29 P 140. 

W. Va.—Johnson v. Wheeler Lum- 
ber Co., 69° W. Va.'539, 72 SE 470; 
Kelner v. Cowden, 60 W. Va. 600, 55 
SE 649; Butler v. Thompson, 52 W. 
Va. 311, 316, 43 SE 174 [cit Cyc]; 
Cook v. Dorsey, 38 W. Va. 196, 18 
Spe! 468; McCoy v. Allen, 16 W. Va. 
724. 

Wis.—Ashland Lodge No. 63, ete., 
v. Williams, 100 Wis. 223, 75 NW 
954, 69 AmSR 912; Abrams vy. Jones, 
4 Wis. 806; Calkins v. Hays, 4 Wis. 
200; Mitchell v. Kennedy, 1 Wis. 511. 
sonpoute Lewis v. Sercomb, 1 Wis. 


89. Ala.—Decatur v. Brock, 170 
Ala. 149, 54 S 209; McGehee’ v. Par- 
S 1039; Singo 
v. McGhee, 160 Ala. 245, 49 S 290; 
Gartman v. Lightner, 160 Ala. 202, 
49 S 412; Wertheimer v. Ridgeway, 
157 Ala. 398, 47 S 569 (order in vaca- 
tion denying petition for rehearing); 
Tidmore vy. Perritt, 42 S 818; T. J. 
Mattox Cigar, ete., Co. v. Gato Cigar 
Co., 39: S 777 (cause tried at time 
not fixed by law for holding court); 
McMillan v. Gadsden, 39 S 569 (judg- 
ment rendered when court not legally 
in session); Barber v. State, 143 Ala. 
1, 39 S 318 (judgment absolutely void 
because rendered under supposed au- 
thority of void ordinance adopted by 
constitutional convention); Adams v. 
Wright, 129 Ala. 305, 30 S 574 (de- 
cree rendered by chancellor in vaca- 
tion contrary to statute and rules of 
court); Gunter v. Mason, 125 Ala. 
644, 27 S 843; Hays v. Cockrell, 41 
Ala. 75 (holding that, since a decree 
of the probate court which is void 
upon: its face may be vacated by that 
court on motion, no appeal will lie 
from the decree); Roney y. Florala, 
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preseribed by statute ;°° but an appeal will lie from a 
judgement overruling a motion in the lower court to 


set aside a void judgment.°®? 


[§ 288] d. Discretionary Action and Matters of 


HOY Alas Ag sO, 65. 5 ot Central of 
Georgia R. Co. v. Coursen, 8 Ala.. A. 
589, 62 S 977; Ireland v. Brown, 6 
Ala, A. 234° 60 "S 559%" Tllinois; iete., 
R. Co. v. Burleson, 4 Ala. A. 384, 59 
S 230; Garner v. Anniston, 2 Ala. A. 
389, 56 S 874. Contra Ayres v. Dob- 
son, 5 Stew. & P. 441. 

Ga.—Alabama Midland R. Co. v. 
Stevens, 116 Ga. 790, 43 SE 46 (hold- 
ing that, where a judgment refusing 
to dismiss a certiorari was erroneous 
because no sufficient bond had been 
given, a subsequent hearing under 
the writ was void, and a writ of er- 
ror to the judgment rendered on such 
hearing should be dismissed). 

Tll.— Bill Board Pub. Co. v. Mc- 
Carahan, 180 Ill. A. 525; Schwitters 
v. Barnes, 157 Ill. A. 381 (holding 
that a writ of error would not lie to 
review a decree which was void be- 
cause the matters adjudicated there- 
by had not been presented in any 
proper pleading, so that there was 
no suit pending in which a decree 
could properly be rendered). 

nd.—Backer v. Eble, 144 Ind. 287, 
43 NE 233 (holding: that no appeal 
would lie from a judgment which 
-was void because rendered in’ vaca- 


tion). 
Miss.—Wallace v. Wingate, 14 
34 Mo. 372 


Miss. 151 

Mo.—Lawther v. Agee, 

(holding that a judgment on default 
inwavisuit: sto foreclose a mortgage, 
being made final, is irregular, and 
can be set aside on motion by de- 
fendant; but, not having made such 
motion, he cannot avail himself of 
the irregularity by a writ of error 
to the supreme court). 

Nebr.—Adams y. Curtis, 91 Nebr. 
125, 185 NW 371. 

N. M.—Staab v. Atlantic, ete. R. 
Cows UN. VE 3495 Pr 3st (holding 
that an appeal would not lie from a 
void judgment in an action at law 
begun and ended in vacation, as there 
was no final judgment). 

N. Y.—Elmira Realty Co. v. Gib- 
son, 103 App. Div. 140, 92 NYS 913 
(holding that, where a judgment ap- 
pealed from is void for the want of 
jurisdiction, the better practice is 
to dismiss the appeal, remitting the 
parties to a motion in the court be- 
low to rid themselves, if need be, of 
the judgment in that court, rather 
than to grant reversal); Matter of 
Armstrong, 72 App. Div. 620, 76 NYS 
40 (order of surrogate’s court made 
ex parte, holding that a motion to 
vacate the order as void for want 
of jurisdiction was the proper rem- 
edy); Matter of Howe, 66 App. Div. 
7, 72 NYS 866 (order taxing fees of 
registrar of deeds, made at special 
term by supreme court justice, not 
appealable); Cothren vy. Chaffee, 39 
Misc. 339, 79 NYS 841 (order of jus- 
tice of municipal court settling case 
prior to statute giving authority to 
Roney Lasker v. Guterman, 115 
NYS 114. 

Oh. Stafford v. American Mission- 
ary Assoc. 22 “Ohm Olin Cth 399, 12: 
Oh. Cir. Dec. 442 (order of probate 
court in excess of jurisdiction). 


Tex.—Campbell v. Chandler, 37 
Tex. 32; Doss v. Waggoner, 3 Tex. 
515; Hodges v. Ward, 1 Tex. 244 


(all holding that a judgment or de- 
eree of a district court, pronounced 
at a time when, by law, no district 
court could be held, was not appeal- 
able). 

B. C.—In re Kootenay Brewing Co., 
tab. CY 13 Buty see vBrigmaniiey. 
McKenzie, 6 B. C. 56. 

Ont.—Cochrane vy. Boucher, 8 Ont. 
AED DD: 

See Alexander v. Segee, 101 Me. 
561, 64 A 1049. 

See also supra § 68. 


[a] A judgment, void because 
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granted on a new trial had as of 
right in a case not within the stat- 
ute, cannot be reviewed and an ap- 
peal therefrom must be dismissed, 
as the original judgment, being un- 
appealed from, stands. Studabaker 
ve Alexander, 179 Ind. 189, 100 NE 
10. 
Unauthorized or illegal court or 
judge see supra § 129. 
90; S=Duff?v. (Combs pis2u Kye 400; 
117 SW 259; Baldridge v. Baldridge, 
(Key 7: Sw 253; Hager v. New 
South Brewing Co., 90 SW 608, 28 
KyL 895 (under Code Civ. Pr. § 763, 
providing in substance that there 
shall be no appeal from a void judg- 
ment until a motion has been made 
in the court below to set aside such 
judgment); Hermann v. Martin, 107 
Ky. 642, 55 SW .429°x21 (Kyl, 1396. 
Swafford v. Howard, 50 SW 43, 20 
KyL 1793 (both holding that an 
appeal does not lie from a void de- 
fault judgment until there has been 
a motion in the lower court to set 
it aside); Stamper v. Central Ken- 
tucky Lumber, etce., Co. 4 SW 3830, 
9 KyL 175; Bullitt v. Com., 14 Bush 
(Ky.) 74 (want of jurisdiction); Bar- 
bourville Real Est. Co. v. Matthews, 
14 KyL 767; Turner v. Pash, 13 Kyl 
639; Robinson v. Louisville, 13 KyL 
366; Louisville, ete, R. Co. v. Bar- 
rett, 183 KyL 232; Sullivan v. Frank- 
fort Bldg., etc., Assoc, 13 KyL 48; 
Bamberger, etc., Co. v. Vincent, 12 
Kyl 165; Rubel v. Bushnell, 11 KyL 
810; Ulin v. Ford, 10 Kyl 39; Car- 
penter v.. Layton, 5 KyL 611; 
Sweeney v. Middleton, 5 Kyl 611. 
91. Baldridge v. Baldridge, 117 
SW 253; Hager v. New South Brew- 
ing Co, 90 SW 608, 28 KyL 895; 
Hermann v. Martin, 107 Ky. 642, 55 
SW 429, 21 KyL 1396 (holding that 
a default judgment which is void be- 
cause entered without service of 
process upon, or entry of appear- 
ance by, defendant may be reversed 
on appeal after a motion in the 
lower court to set it aside has been 
overruled); Swafford v. Howard, 50 
SW 43, 20 KyL 1793; Ecker v. New 
Windsor First Nat. Bank, 62 Md. 519 
(holding that where, by mistake, a 
judgment is entered as of Sunday, 
it may be stricken out on motion 
and entered as of another day, and 
from a refusal to grant such a mo- 
tion an appeal may be taken); Piper 
v. Johnston, 12 Minn. 60 (holding 
that an order refusing to vacate an 
unauthorized judgment passes upon 
and determines the positive legal 
rights of a party and is therefore 
appealable); Voight Brewing Co. v. 
Orth, 5 Ont. L. 448, 2 OntWR 304. 
92. Review of discretionary ac- 
tion on appeal from appealable judg- 
ment, order, or decree see infra XVI 


in 4 fon as 

93. U. S.—Credits Commutation 
COW VU Sse Leesan old, 20m SOr 
636, 44 L. ed. 782 [aff 91 Fed. 570, 
34 CCA 12]; Bidwell v. George B. 
Douglas Trading Co., 183 Fed. 93, 
105 CCA 385; The Indian, 159 Fed. 
20, 86 CCA 210; Land Title, etc., Co. 
v. Asphalt Co. of America, 127 Fed. 
1, 62 CCA 23; West v. Hast Coast 
Cedar Co., 113 Fed. 742, 51 CCA 416 
[aff 110 Fed. 727]; Massachusetts 
tu. boll Con vn KansasCity, (etc. ne 
Co., 110 Fed. 28, 49 CCA 18; Buel v. 
Farmers’ L. & T. Co., 104 Fed. 839, 
44 CCA 213; New York Security, etc., 
Co. v. Illinois Transfer R. Co., 104 
Fed. 710, 44 CCA 161; Foster v. Elk 
Fork ooib etc.» (Co:3 999 Teds 61%, 940 
CCA 2 

Nat oten ie v. Beyers, 175 
Ala. 544, 67 S 716; Ex p. Parker, 172 
Ala. 136; 54 8S 572: Louisville, ete., 
R. Co. v. Solomon, 138 Ala. 151, 34 8 
1025; Davis Wagon Coma Cannon, 
129 Ala. 301, 29 S 84f; 
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It is a- general rule 


Cal.—Dupuy v. Shear, 29 Cal. 238. 

Conn.—Kelly v. New Haven Steam-~ 
boat Co., 75 Conn. 42, 52 A 261. 

D. C.—Magruder v. Schley, 17 App. 
227; Rich v. Lemmon, 15 App. 507; 
Meyers v. Davis, 13 App. 361; Crop- 
per v. McLane, 6 App. 119. 
Py pn ee v. Livingston, 1 Fla. 

Iowa.—W. A. Jordan Co. v. Sperry, 
141 Iowa 225, 119 NW 692. 

Ky.—Spicer v. Holbrook, 66 SW 
180, 23 KyL 1812. 

La.—Labatut v. Puche, 3 Mart. 325. 

Me.—Clark’s App., 111 Me. 399, 89 
A 245; Curtis v. Cornish, 109 Me. 384, 
84 A 799; Sproul v. Randell, 107 
Me. 274, 78 A 450; Graffam v. Cobb, 
98 Me. 200, 56 A 645; Tenney v. 
Frost, 32 Me. 599. 

Md.—Sunderland vy. Braun Packing 
Co., 119 Md. 125, 86 A 126, AnnCas 
1914D 156; Norris v. Ahles, 115 Md. 
62, 80 A 654; Whitcomb v. Mason, 
102 Md. 275, 62 A 749, 4 LRANS 565; 
Aukam v. Zantzinger, 98 Md. 380, 56 
A 820; Snook v. Munday, 96 Md. 514, 
54 A 77; Kailer v. Kailer, 92 Md. 
147, 48 A 712; Appler v. Merryman, 

706, 47 A 1026; Crane v. 
Judik, 86 Md. 63, 38 JA) 1295) 1345 
Howard v. Waters, 19 Md. 529; Craw- 
ford v. Blackburn, 19 Md. 40; Cecil 
v. Negro Rose, 14 Md. 64; Porter v. 
Timanus, 12 Md. 283; Ellicott v. Eus- 
tace, 6 Md. 506; Cain v. Warford, 3 
Md. 454; Thomas v. Doub, 1 Md. 
252; Crockett v. Parke, 7 Gill 237; 
Randall v. Glenn, 2 Gill 430; Wall 
v. Wall, 2 Harr. & G. 79; Jackson v. 
Union Bank, 6 Harr: & J. 146. 

Mass.—Friedenwald Co. v.. Warren, 
195 Mass. 432, 81 NE 207; Parke v. 
Murdock, 177 Mass. 453, 59 NE 80; 
Chapin v. Haley, 133 Mass. 127; Haw- 
kins v. Graham, 128 Mass. 20; Mowry 
v. Chase, 100 Mass. 79; Doyle v. 
Dixon, 97 Mass. 208, 93 "AmD 80. 

Mich.—In re Koenig, 152 Mich. 432, 
116 NW 400; Vincent v. Bowes, 78 
Mich. 315, 44 NW 276; Boinay v. 
Coats, . 17 Michh410 Demaray Vv. 
Little, 17 Mich. 386. 

Minn.—Sunvold v. Melby, 82 Minn. 
544, 85 NW 549, 

N. J.—Voorhees v. North Wild- 
wood, 80 N. J. L. 81, 81 A 264; State 


Mut. Bldg., etc., Assoc. v. Williams, 
NE ee iy 720, RSP Ney PPA Tale eS 
Pow ati es 63) IN. Sis, Eds W755 Ga) 2A: 


N. M.—De Baca v. Pueblo of Santo 
Domingo, 10 N. M. 38, 60 P 73. 

N. Y.—For cases in this state see 
infra this section. 

N. C.—Dunn v. Marks, 141 N. GC. 
232, 53 SE 845; Bird v. Bradburn, 131 
N. C. 488, 42 SE 936; Manning v. 
Roanoke, ete., RCo, 122 N. C. 824, 
28 SE 963; Carleton v. Byers, 71 N. 
Cy 334. 

Or.—Crossen vy. Oliver, 41 Or. 505, 
69 P 308. 

Pa.—Moock v. Conrad, 155 Pa. 586, 
26 A 700; Gaskill v. Crawford, 130 
Pa, 28, 18 A 524; Vaux’s App., 109 
Pan 497: Dolan’s "App., 108 Pa. 564; 
Gray’s App., 96 Pa. 243: Toole’s App. 
90 Pa. 376; ‘Bowers’ App., 84° Pa rst ne 
Frech vy. Lewis, 32 Pa. Super. 279 
[rev on other grounds 21S) Paced 
67 A 45, 11 LRANS 948, 11 AnnCas 
Rae Stephens v. Addis, 19 Pa. Super. 

ae I.—Hebert v. Handy, 28 R. I. 
Saiz, aM A. 325. 

gs. C.—Osteen v. Bultman, 90 S. CG. 
452, 73 SE 874; ‘Du Bose v. Kell, 90 
3. 196, 71 SE 871; Deal v. Deal, 
85 S. CG 262° 67. SH 241; Bell v. 
Western Union Tel. COFKTS Suc: 208, 
53 SE 177; Lockwood v. Lockwood, 
ies SS Kes 198, 53. SE 87; Dunton v. 
Harper, 64 S. C. 338, 42 SH 153. 

S. D.—Meade County Bank v. Deck- 
er, 17 S...D. /590,.. 98° NW? 86. 

Tex.—Vernor v. Sullivan, (Civ. A.) 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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t 
a review 1s given by statute,®* or unless there has 


been an abuse of discretion.®® 


In the application of this rule there is much con- 
flict or apparent conflict in the decisions. 


126 SW 641; Norton v. Maddox, (Civ. 
A.) 66 SW 319. 

W. Va.—Arbogast v. McGraw, 47 
W. Va. 268, 34 SE 736. 

Wis.—Prochnow v. Northwestern 
Tron Co., 156 Wis. 408, 145 NW 1098, 
1104; Sly v. Kilbourn City, 144 Wis. 
203, 128 NW 872; R. Connor Co. v. 
Goodwillie, 120 Wis. 603, 98 NW 528; 
McElroy v. Minnesota Percheron 
Horse Co., 109 Wis. 116, 85 NW 119; 
Crowley v. Hicks, 98 Wis. 566, 74 NW 
348; Felt v. Amidon, 48 Wis. 66, 3 
NW 825; Blesch vy. Chicago, ete., R. 
Co., 44 Wis. 593; Bassett v. Jenkins, 
41 Wis. 197; In re Kneeland, 40 Wis. 
344; Parmalee v. Wheeler, 32 Wis. 
429; Nobie v. Strachan, 32 Wis. 314; 
Roby v. Hudd, 22 Wis. 638; Jones v. 
Walker, 22 Wis. 220; Vincent v. Wel- 
lington, 18 Wis. 159. 

N. S.—Montreal Bank v. Bent, 34 
N. S. 489; Snyder y. Arenburg, 27 
N. S. 247. 

Ont.—Neill vy. Travellers’ Ins. Co., 
9 Ont. A. 54. 

94. Michigan Ins. Co. v. Whitte- 
more, 12 Mich. 311 (holding that, as 
the right of appeal from an order 
of the circuit court in chancery re- 
fusing to set aside a decree for ir- 
regularity was a statutory right, the 
supreme court could not dismiss the 
appeal on motion on the ground that 
the granting of the application made 
to the court below was discretion- 
ary); International Harvester Co. v. 
Miller, 51 Pa. Super. 324; Goldstein 


v. Fritzius, 41 Pa. Super. 219; Ste- 
phens v. Addis, 19 Pa. Super. 185. 
See also Kilts v. Neahr, 101 -App. 


Diva oligugas IN YS 945: 

95. See infra § 290. 

96. See cases infra this note. And 
see infra §§ 291 et seq, 382 et seq, 
where particular decisions or deci- 
sions in particular actions or pro- 
ceedings are considered. 

[a] Applications of rule.—In ac- 
eordance with the general rule the 
following orders or decisions, when 
within the discretion of the court, 
have been held not to be appealable: 
(1) Granting or refusing a continu- 
ance or imposing conditions to grant- 
ing. McLaughlin vy. Beyers, 175 Ala. 
544, 57 S 716. See infra § 295. (2) 
Extending time to file defense bond 
in action of ejectment. Dunn v. 
Marks) 141) N. iC. 2232; 53 "SE, 845% 
(3) Appointment or removal of spe- 
cial commissioners. Arbogast v. Mc- 


Graw, 47 Via 268, s+ SB Wo6. 
(4) Refusal to dissolve an attach- 
ment. Potter’ v/ Graham, <8 Pa. 
Super. 199. Compare infra § 389 
(where conflicting decisions are 
given). (5) Setting aside a summons 


and service thereof because of delay 
in issuing the same after filing of 
the complaint. Dupuy v. Shear, 29 
Gal. 238.’ Compare infra § 305. (6) 
Refusal to consolidated suits. Web- 
ster v. Bader, 109 Minn. 146, 123 NW 
289; Vernor v. Sullivan, (Tex. Civ. 
A.) 126 SW 641. Compare infra § 
292. (7) Requirement or approval of 
bonds in judicial proceedings. Stern- 
berger v. Hawley, 85 N. C. 141 (ap- 
proval and taking of bond of indem- 
nity); Twelfth-St. Market Co. _v. 
Philadelphia, ete, R. Co. 142 Pa. 
580, 21 A 902, 989 (bonds securing 
compensation for property taken un- 
der right of eminent domain); 
Stoever v. Immell, 1 Watts (Pa.) 258 
(bond of surviving trustee of insol- 
vent debtor). (8) Denial of petition 
to require executors to give an ad- 
ditional bond. Cropper v. McLane, 6 
Apps GD: OC.) 119: (9) Order-or ref- 
erence in an equity case. Lockwood 
v. Lockwood, 73 S. C. 198, 53 SE 87. 
Compare infra § 347. | (10) Denial 
of motion to frame issues in an 
equity case to be tried to a_ jury. 
Osteen v. Bultman, 90 S. C. 452, 73 
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generally due, however, to special statutory pro- 


visions in certain states, or to the existence of facts 


This is | applicable.°® 


SE 874. See infra § 298. (11) De- 
cision in an action on a judgment 
obtained by default and without de- 
fendant’s knowledge whether or not 
to allow him, under a statute, to 
show in defense a _ satisfaction of 
the claim prior to the obtaining of 
such judgment or a matter of fraud, 
which he might have shown on a 
writ of review in the original suit. 
Mowry v. Chase, 100 Mass. 79. 

Applications of rule in New York 
see infra this section text and note 
99 et seq. 

Decisions of probate or orphans 
courts see infra § 411. 

[b] Relief from judgments, or- 
ders, or decrees, and setting aside 
defaults.— (1) The general 
against the right of appeal 
purely discretionary decisions ap- 
plies to discretionary decisions grant- 
ing or refusing applications for re- 
lief from a default, or from a judg- 
ment by default, nil dicit, etc. Ex 
p.- Parker, 172 Ala. 136,154 S 572 
(setting aside judgment nil dicit); 
Tenney v. Frost, 32 Me. 599 (re- 
fusal to take off default); Sunder- 
land v. Braun Packing Co., 119 Md. 
125, 86 A 126 (order striking a judg- 
ment by confession made at the 
same term at which the judgment 
was entered); Norris v. Ahles, 115 
Md. 62, 80 A 654 (setting aside de- 
cree dismissing bill for failure to 
file replication within required time); 
State Mut. Bldg., etc., Assoc. v. Wil- 
liams,- U8 Nive Ler20, (5 A927; Red 
Bank First Nat. Bank v. Jones, 44 
N. J. L. 60 (refusal to open judg- 
ment entered as upon a nil dicit for 
want of plea or demurrer); Manning 
v. Roanoke, ete., R. Co., INEEIC: 
824, 28 SE 963 (refusal to set aside 
default judgment and verdict); Bell 
v. Western Union Tel. Co., 73 S. €. 
208, 53 SE 177 (extending time to 
answer after default); Dunton v. 
Harper, 64 S. C. 338, 42 SEH 153 (re- 
fusal of relief from orders or judg- 
ments taken by surprise or excusable 
neglect); Meade County Bank  v. 
Decker, 17 S. D. 590, 98 NW 86 (de- 
nial of leave to renew motion to 
vacate judgment by default and for 
leave to answer); Norton v. Maddox, 
(Tex. Civ. A.) 66 SW 319 (setting 


aside judgment by default). (2) 
Contra under statute. Goldstein v. 
Fritzius, 41 Pa. Super. 219 (order 


making absolute a rule to open a de- 
fault judgment). Compare infra § 
360 


[ec] Orders or decisions in rela- 
tion to pleadings.—(1) It has also 
been held in a number of cases, in 
the absence of a permissive statute 
or abuse of discretion, that no ap- 
peal will lie from discretionary or- 
ders or decisions in relation to plead- 
ings, (2) such as an order extending 
the time for answering (Bell v. West- 
ern Union Tel. Cod., 73° S: GC. 208, 53 
SE 177); (8) allowing or refusing to 
allow an amendment (Kelly v. New 
Haven Steamboat Co., 75 Conn. 42, 
52 A 261, after reversal and remand 
ef case; Chester v. Morgan, 11 App. 
(D. C.) 435; Clark’s App., 111 Me. 
399, 89 A 245; Snook v. Munday, 96 
Md. 514, 54 A 77; Appler v. Merry- 
man, 91 Md. 706, 47 A 1026; Frieden- 
wald:Co. v. Warren, 195 Mass. 432, 
81 NE 207, trial amendment of an- 
swer; Carleton v. Byers, 71 N. C. 
831; Hebert v. Handy, 28 R. I. 317, 
67 A 325; Du Bose v. Kell, 90 S. C. 
196, 71 SE 371; Prochnow v. North- 
western Jron Co., 156 Wis. 408, 145 
NW 1098, 1104); (4) allowing a sup- 
plementary answer to be filed (Mat- 
teson v. Curtis, 14 Wis. 4386); (5) 
requiring a complaint to be made 
more definite (Crowley v. Hicks, 98 
Wis. 566, 74.NW 348); (6) _ per- 
mitting the plea of the general issue 


¢ 


in particular cases rendering the general rule in- 


to be filed after commencement of 
trial (Davis Wagon Co. vy. Cannon, 
129 Ala; 301, 29'S’ 841)2) (() sstrik- 
ing out a pleading (W. A. Jordan 
Co. v. Sperry, 141: Iowa 225, 119 NW 
692). Compare infra § 307 et seq. 

[d] Reception of evidence.—The 
general rule also applies to discre- 
tionary rulings in relation to the re- 
ception of evidence, and renders 
such rulings unappealable in the ab- 
sence of abuse of discretion. Wil- 
moth v. Hamilton, 127 Fed. 48, 61 
CCA 584 (permitting the admission 
in rebuttal of evidence which should 
have been offered in chief); Sunvold 
v. Melby, 82 Minn. 544, 85 NW 549 
(order made after submission of case 
but before decision, opening the case, 
and permitting further evidence on 
a question of fraud; holding also 
that the order did not have the ef- 
fect of setting aside a stipulation 
of the parties); De Baca vy. Pueblo 
of Santo Domingo, 10 N. M.: 38, 60 
P 73 (appointment of interpreter). 
Compare infra § 326. 

[e] Granting or denying leave to 
intervene.—(1) The ruling of a court 
in granting or refusing an applica- 
tion for leave to intervene in a suit, 
if-it is within the discretion of the 
court, is not appealable. Credits 
Commutation ‘Co. v._ UU. SS Li USS: 
311, 20 SCt 636, 44 L. ed. 782 [aff 
91 Fed. 570, 34 CCA 12]; land Title, 
ete., Co. v. Tatnall, 132 Fed. 305, 65 
COAL GIS “Lands sitle: ete mourns 
Asphalt Co. of America, 127 Fed. 1, 
62 CCA 23; Massachusetts L. & T. 
Co; vic Kansas: City, ete.) Rs ©o: saat 
Fed. 28, 49 CCA 18; Buel v. Farm- 
ers’ L. 104 Fed. 839, 44 
(2) But it is otherwise 
if the granting of leave to intervene 
is not merely discretionary. U. S. 
v. Philips, 107 Fed. 824, 46 CCA 660; 
Hamlin’ iv. Toledo, veten RauConn us 
Fed. 664, 24 CCA 271, 36 LRA 826. 
Compare infra § 304. 

[f] New trial or rehearing.—(1) 
In some states a motion for a new 
trial is addressed to the discretion 
of the court, and it is therefore held 
that an order granting or refusing 
a new trial is not appealable. Bid- 
well v. George B. Douglas Trading 
Co., 183 Fed. 93, 105 CCA 385; Whit- 
comb v. Mason, 102 Md.’ 275, 62 A 
749, 4 LRANS 565; Bird v. Bradburn, 
131 N. C. 488, 42 SE 936; Crossen v. 
Oliver, 41 Or. 505, 69 P 308. (2) 
And the same is held true of a de- 
cision granting or refusing a petition 
for a rehearing, which is in the na- 
ture of a motion for a new trial 
(Chester v. Morgan, 11 App. (D. C.) 
435; Aukam v. Zantzinger, 98 Md. 
380, 56 A 820; Crane v. Judik, 86 Md. 
63, 38 A 129, 131; Jacobs v.  Beal- 
mear, 41 Md. 484), (3) and of an 
order imposing conditions on grant- 
ing or refusing a new trial (Doyle 
v. Dixon, 97 Mass. 208, 983 AmD 80, 
holding that no exception lies to the 
exercise of the discretion of the pre- 
siding judge, upon a motion to set 
aside a verdict for excessive dam- 
ages, in giving to plaintiff the op- 
tion to remit the excess and order- 
ing the verdict to stand for the resi- 
due; R. Conner Co. v. Goodwillie, 120 
Wis. 603, 98 NW 528, order requir- 
ing defendants to pay the costs of a 
prior trial as a condition to granting 
their motion for a new'trial). Com- 
pare infra § 337 et seq. ; 

{g] Proceedings for review.—(1) 
Certain rulings in proceedings for 
review havé also been held unap- 
pealable because discretionary, (2) 
as, for example, a decision on pe- 
tition for a writ of review (Parke 
v. Murdock, 177 Mass. 453, 59 NE 
80), (3) or on petition under a stat- 
ute for leave to enter an appeal 
from a decree of the judge of pro- 
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bate (Sproul v. Randell, 107 Me. 274, 
78 A 450; Graffam y. Cobb, 98 Me. 
200, 56 A 645); (4) an order extend- 
ing the time for serving the case 
and exceptions on appeal (Deal v. 
Deal, 85 S. C. 262, 67 SE 241), ©) 
or an order extending the time for 
serving a bill of exceptions, made 
on application after the statutory 
time, upon conditions imposed (Sly 
v. Kilbourn City, 144 Wis. 203, 128 
NW 872, unless the discretion is 
abused). Compare infra § 362. 

{h] Relating to execution or ju- 
dicial sale—(1) It has also been 
held that no appeal lies from a re- 
fusal to stay or set aside an exe- 
cution, where the application is based 
on an allegation of facts outside the 
record (Neil v. Tate, 27 Pa. 208; 


Stephens y. Addis, 19 Pa. Super. 
185), (2) and that an order dis- 
missing a petition for the rehear- 


ing of an order overruling objections 
to the confirmation of a judicial sale 
is discretionary and hence not ap- 
pealable (Aukam v. Zantzinger, 98 
Mad) 880; (56 A. 820). (3) In some 
jurisdictions, however, an order set- 
ting aside a foreclosure or other ju- 
dicial sale, although discretionary, is 
appealable. Kirby v. Ramsey, 9 S. 
D. 197, 68 NW 328; Jesup v. Racine 
City Bank, 15 Wis. 604, 82 AmD 703; 
Carney v. La Crosse, ete., R. Co., 15 


Wis. 503. Compare infra § 868 et 
seq. 
{i] As to receivers.—(1) An or- 


der of a federal court granting leave 
to sue its receiver in a state court, 
being discretionary and administra- 
tive, is not appealable. New York 
Security, etc., Co. v. Illinois Transfer 
R. Co., 104 Fed. 710, 44 CCA 161. 
(2) Nor will an appeal lie from an 
order refusing to entertain an ap- 
peal~from the decision of receivers 
with reference to proof of a claim 
before them, where it was discre- 
tionary and did not deprive the 
claimant of any substantial right> 
Land Title, etce., Co. v. Asphalt Co. 
of America, 127 Fed. 1, 62 CCA 23. 
Compare infra § 412 et seq. 

[i] As to costs and allowances.— 
(1) Orders or decisions as to costs 
are held not to be appealable when 
the matter is entirely within the 
discretion of the court, (2) as in the 
case of awarding costs in equity 
(West v. East Coast Cedar Co., 113 
Fed. 742, 51 CCA 416 [aff 110 Fed. 
727]; Foster v. Elk Fork Oil, etc., 
Co., 99 Fed. 617, 40 CCA 21, except 
when made payable from fund in 
court) (3) or admiralty (The In- 
dian, 159 Fed. 20, 86 CCA 210), (4) 
or where the question of costs is by 
statute left to the discretion of the 
eourt (Louisville, ete., R. Co. v. Solo- 
mon, 138 Ala. 151, 34 S 1025). (5) 
The rule has also been applied to 
discretionary orders refusing to re- 
quire bond for costs or affidavit from 
the appellant suing as next friend. 
Spicer v. Holbrook, 66 SW_180, 23 
KyL 1812. (6) The rule does not 
apply, however, in actions at law 
and other cases in which the matter 
of costs is a matter of strict right 
and not entirely within the discre- 
tion of the court. Western Coal, 
etc., Co. v. Petty, 1382 Fed. 603, 65 
CCA 667; In re Michigan Cent. R. 
Cow Age Wed) s 1279 59 CCA C438 52 C7) 
And a decree allowing costs to the 
clerk in the nature of a quantum 
meruit allowance for extraordinary 
services rendered under an order of 
eourt and for which no fee is pro- 
vided is reviewable on appeal.-~ In 
re Michigan Cent. R..Co., supra. (8) 
So, as to provisional allowances for 


Orders involving mere 
questions of practice or procedure are usually within 
the discretion of the trial court or judge and are not 
appealable in the absence of express statutory pro- 
But an order does not come within this 
rule, although it involves a question of practice or 
procedure, where it also involves or affects the juris- 
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legal right.°° 


expenses and compensation of re- 
ceivers payable out of the fund and 
ultimately decreed to be paid to the 
party entitled to the fund by. his 
adversary, such a decree in either 
case being appealable. Nutter v. 
Brown, 58 W. Va. 237, 52 SE 88, 1 
LRANS 1083 and note, 6 AnnCas 94 
and note. (9) It has also been held 
that an order of court requiring se- 
curity for costs, refusing to allow 
plaintiff to prosecute as a poor per- 
son, and dismissing his bill, is sub- 
ject to review on appeal or writ of 
error, although the statute vests the 
trial court with a discretionary 
power as to permitting the prosecu- 
tion of an action by a plaintiff as a 
poor person. Tracy v. Bible, 181 Ill. 


331, 54 NE 960. Compare infra § 
374 et seq. 
27. U. S.—Wilmoth v. Hamilton, 


127 Fed. 48, 61 CCA 584. 

Minn.—Plano Mfg. Co. v. Kaufert, 
86 Minn. 13, 89 NW 1124. 

N. M.—De Baca v. Pueblo Santo 
Domingo, 10 N. M. 38, 60 P 73. 

Can.—Emperor of Russia v. Pros- 
kouriakoff, 42 Can. S. C. 226; Green 
v. George, 42 Can. S. C. 219; Hamil- 
ton Brass, Mfg. \\Co.. Vv. Barr Cash, 


etce., Co., 38 Can. S. C. 216;. Williams 
v. Leonard, 26 Can. S. C. 406; Arpin 


v. Merchants’ Bank, 24 Can. S. C. 
142; O’Donohoe v. Beatty, 19 Can. 
S. C. 356; Scammell v. James, 16 


Can. S. C. 593; Kandick v. Morrison, 
Digan aio nee rele 

And see other cases supra and in- 
fra this section. 

Review on appeal as to matters of 
practice see infra XVI in 4 C. J. 

98. Plano Mfg. Co. v. Kaufert, 86 
Minn. 13, 89 NW. 1124. And see 
pier. cases supra and infra this sec- 
ion. 

Decisions as to particular matters 
see infra § 291 et seq. 

Decisions in particular actions or 
proceedings see infra § 382 et seq. 

99. Knickerbocker Trust Co. v. 
Oneonta,; etc... RB.) Co., 2197) N., Y. 391, 
90 NE 1111;.In re Droege, 197 N. Y. 
44, 90 NE 340; Peo. v. Coler, 168 N. 
Y. 6, 60 NE 1046; Husted v. Van 
Ness, 158 N. Y. 104, 52 NE 645; 
Merriam y. Wood, ete., Lith. Co.,.155 
N. Y. 136, 49 NE 685; In re Metro- 
politan Hl. R. Co., 1386 N. Y. 500, 32 
NE 1043; Keck v. Werder, 86 N. Ag 


264; In re Prospect. Park, ete., 
Con 8b. NSE. 400s COINS eV. pot= 
field, 80 N. Y. 261; Embury v. Fos- 


ter, 78 N. Y. 624; Bentley v. Water- 
man, 78 N. Y. 623; Connolly v. Kretz, 


78 N. Y. 620; Riggs v. Waydell, 78 
INS Wis DS Ok sel nIOn a Re ae, e@©Or ay. 
Whiton, 78 N. Y. 491; Kellum _ v. 


Durfoo, 78 N. Y. 484; Goodell v. Har- 
rington, 76 N. Y. 547; Peo. v. Fer- 
ris, 76 N. Y. 326; Beards v. Wheeler, 
1Ge NiO Ye, 203s. - DuUCKer nv, a ueland, 
ToiNin Y. OG. cingrel Havehe. (aasN. 1 aye 


611; Cochrane v. Ingersoll, 73 N. 
Y. 4613; 6 Peo., Vv... iSecurity,, Ue eins: 
Co., 71 N. Y. 222; Martine v. Low- 
enstein, 68 N. Y. 456; Wallace 
Vv. Castle, — 638) N. Yeo 3200 Dravis sv: 
Myers, 67 N. Y. 542; Whitney v., 
Townsend, 67 N. Y. 40; Glenney v. 


Stedwell, 64 N, Y. 120; Peo. v. Tweed, 
63 N. Y. 202; Goldberg v. Utley, 60 
N. Y. 427; Wilbor v. Danolds, 59 N. 
Vin 65:55 ANONYMOUS) DO=ZNe ay tao bos 
Getty v. Spaulding, 58 N. Y. 636; 
Howell v. Mills, 53 N. Y. 322; Colie 
Ve TUE eae Ne Ye) Oe Vian Siyikeusus 
Hyatt, 46 N.Y. 259; Medbury  y; 
Swan, 46 N. Y. 200; Bolles v. Duff, 
42 N. Y. 256; Lawrence v..Ely, 38 N. 
Y. 42, 97 AmD 768; Buck v. Remsen, 
34 N. Y. 388; In re Reeve, 34 N. Y. 
859; Selden v. Delaware, ete., Canal 
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diction of the court or the merits, or where the party 
complaining is thereby deprived of a substantial 


In New York the general rule above stated is fol-- 
lowed,*® unless an appeal is allowed by statute,’ and 
has been applied in a great variety of cases.” 
the ease of discretionary orders rendered by the old 


In- 


Co., 29 N. Y. 634; New York Ice Co. 
v. Northwestern Ins. Co., 23 N. Y. 
3857; Buffalo Sav. Bank v. Newton, 
23 N,.Y¥. 160; Catlin v. - Billings, 
16 N. Y. 622; James v. Chalmers, 6. 
N. Y. 209; King v. Merchants’ Exch. 
Co., 5.N. Y. 547;.Lansing v: Russell, 
2 N. Y. 563; Spaulding v. Kingsland, 
dN. oY. 4265, Hort Vv. Bard, Js JIN. =e 
43; Baldwin v. New York, 2 Keyes 
3887; Huking v. Whigam, 1386 App- 
Div. 675, 121 NYS 424; Hall v. Gil- 
man, 87 App. Div. 248, 84 NYS 279; 
Matter of Sondheim, 69 App. Div. 5, 
74 NYS 510; Witherbee v. Witherbee, 
55 App. Div. 181, 66 NYS 1036; Kent 
v. Quicksilver Min. Co., 28 Hun 199; 
Corbett v. De Comeau, 45 N. Y. 
Super. 588; Lehmaier v. Griswold, 40 
N. Y. Super. 542; Wehle v. Bowery 
Sav. Bank, 40 N. Y. Super. 161; 
Smith v. Spaulding, 26 N. Y. Super. 
615; Childs v. EKox, 25 N.Y... Super. 
650; Lupton v. Jewett, 24 N. Y. 
Super. 639; Whitaker v. Desfosse, 20. 
N. Y. Super. 678; Foshay v. Drost, 17 
N. Y. Super. 664; Fitch v. Living- 
Ston, 6 N. SY.) Super. 712; “Gale wn. 
Vernon, 6 N. Y. Super. 709; Hunt v. 
Bennett, 2 E. D. Smith 53; Perry v. 
Moore, 2 EH. D. Smith 32, 3 CodeRep 
221; Wolf v. Di Lorenzo, 22 Misc. 
323, 49 NYS 191; Hussey v. Coger, 
9 NYSt 340; Birdsall v. Birdsall, 41 - 
HowPr 389; Beattie v. Niagara Sav... 
Bank, 41 HowPr 137; Abbey v. Ab- 
bey, 6 HowPr 340 note; Enos _ v. 
Thomas, 5 HowPr 359; Hazleton v.~ 
Wakeman, 3 HowPr 357; Thompson 
v. Starkweather, 2 CodeRep (N. Y.). 
41; Rogers v. Holly, 18 Wend. 350; 
Rogers v. Hosack, 18 Wend. 319; Wil-- 
liamson v. Hyer, 4 Wend. 170. 

{a] Order of intermediate appel- 
late court.—When an order of an 
intermediate appellate court was 
made in the exercise of the discre- 
tion of the court it is not appealable. 
Lewin v. Lehigh Valley R. Co., 169 
Nae 336, 62 NE 385. See infra § 

{b] When the facts justified the 
exercise of discretion there can be 
no appeal. Peck v. New York, etc., 
Rie we Ou, N. Y. 246; Douglass v. 
Haberstro, 82 N. Y. 572; Whitaker v. 
Imperial Skirt Mfg. Co. 78 N. Y. 
621; and other cases supra this note. 

1. Schmalz vy. William L. Crow 
Constr. Co., 146 App. Div. 623, 131 
NYS 398; Kilts v. Neahr, 101 App- 
Div. 317, 91 NYS 945. ; 

[a] Appeal from county court in 
New York.—In New York, under 
Code Civ. Proc. §§ 1340, 1342, an 
order of a county court affecting a 
substantial right is reviewable on 
appeal to the appellate division, even 
though it was made in the exercise 
of discretion. Kilts v. Neahr, 101 
App. Div. 317, 91 NYS 945; Kine v. 
Sullivan, 31 App. Div. 549, 52 NYS 
130. And see Kubie v. Miller, 31 
Mise. 460, 64 NYS 1140. But see 
Stebbins v. Cowles, 30 Hun (N. Y.) 
523, 66 HowPr 28. : 

2. See illustrations infra this note. 
And see infra §§ 291 et seq, 382 et 


seq. 

[a] Instances of discretionary or- 
ders.—The following orders have 
been held to be discretionary within ~ 
this rule: (1) Refusal of applica-- 
tion to change a corporate name. 
tne . S. Mercantile Reporting. 
CuGs PAS eUuCy. A) Lo IN pa Yo Gb, mod Nes 
1034. (2) Denial of a motion to set 
aside a summons and complaint for 
irregularity. Hammond y. Tillotson, 
18 Barb. (N. Y.) 332. See also infra 
§ 305. (3) Setting aside a subpena 
duces tecum. Clyde v. Rogers, 87 
N. Y. 625. (4) Granting or denying 


+ 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


‘cise of discretion. 


‘special term of the supreme court it was held that 
the general term might entertain appeals when the 
orders affected substantial rights, as those different 
terms were but parts of the same court, and the 
same rule is applied to the appellate division ;? but 
such orders cannot be reviewed by the court of ap- 
The rule, of course, does not apply to mat- 
ters of absolute legal right, for in such case there 
is no. power to exercise discretion.® 

(2) Decision Based on Other Grounds. 
The rule that a discretionary ruling is not review- 
able on appeal does not apply where the decision 


peals.* 
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defendant’s ‘application to inspect a 
copy of plaintiff's books. Clyde v. 
Rogers, supra. (5) Order for in- 
spection and discovery, where the 
record does not disclose a total ab- 
sence of grounds for exercise of dis- 
cretion. Brown v. Geergi, 26 Misc. 
128, 56 NYS 923 [dism app 56 NYS 
851]. See also infra *§ 329. (6) 
Awarding or denying issues for trial 
by a jury in an equity case. Candee 
v.. Lord, 2 N.Y. 269,51 AmD 294; 
Seymour v. McKinstry, 13 Hun (N. 
Y.) 284; Lansing vy. Russell, 2 Code 
Rep (N. Y.) 138. See infra § 298. 
(7) Denial by general term of mo- 
tion for reargument of appeal. 
Hooper v. Beecher, 109 N. Y. 609, 15 
NE 742; Fleischmann vy. Stern, 90 
N. .Y.,.110.. See infra. § 339. (8) 
Denial of motion to modify or re- 
settle an order already made, Place 
v. Hayward, 100 N. Y. 626, 3 NE 199; 
Hall y. Gilman, 87 App. Div. 248, 84 
NYS 279 (denial of motion to re- 
settle a prior order denying a mo- 
tion by inserting therein that it was 
denied for want of power); Matter 
of National Gramophone Corp., 82 
App. Div. 593, 81 NYS 853; Matter 
of Sondheim, 69 App. Div. 5, 74 NYS 
510 [aff 32 Mise. 296, 66 NYS 726] 
(order of surrogate); Twelfth Ward 
Bank v. Columbia Pub. Co., 51 Misc. 
62, 99 NYS 908. See infra § 354. 
(9) Decision on motion already heard 
and denied by another judge. Hyatt 
v. Dale Mfg. Co., 50 N. Y. Super. 526. 
(10) Order vacating an order for ex- 
amination of a party before trial, 
where it does not appear that the 
decision was placed on some ground 
of law not involving. discretion. 
Jenkins v. Putnam, 106 N. Y. 272, 12 
NE 613. See infra § 329. (11) Set- 
ting aside an inquest, it not being 
shown to have been made on a 
ground that did not authorize the 
court to exercise any _ discretion. 
Cushman v. Brundrett, 50 N. Y. 296. 
(12) Order on motion to vacate a 
master’s or receiver’s sale, where it 
was regular. Wakeman y. Price, 3 
N. Y. 334. See infra § 368. (13) 
Denial of leave to amend complaint, 
where it does not appear that the 
denial was for lack of power_ to 
grant the motion. Frost v. Wee- 
hawken Wharf Co., 33 Misc. 69, 67 
INDIGO U Ts MS CCI NET a. p Siren ly (14) 
Ruling upon motion to compel an 
election between counts of a com- 
plaint, where the motion is made at 
the trial and not before answering. 
Frieze v. Alabama Great Southern R. 
Co., 99 App. Div. 545, 91 NYS 81. 
See infra § 313. (15) Granting or 
refusing a new trial. Lansing v. 
Russell, supra. See infra § 337. (16) 
Rulings as to award of costs in 
equity. Huking v. Whigam, 136 App. 
Div. 675, 121 NYS 424. See infra 
§ 374. (17) Decision on application 
to general term for extra allowance. 
Carney v. Reilly, 18 Misc. 11, 40 NYS 
T1339" Scouintra, se3s74>. 9 (13)- Order 


-of city court on motion for retaxa- 


tion of costs, where it proceeds on a 
question of fact calling for the exer- 
Wolff v. Di Lo- 
renzo, 22 Mise. 323, 49 NYS 191. See 
infra § 375. (19) Denial, as a mat- 
ter of discretion, oh a mae tee ss a 

eremptory writ of mandamus. eo. 
S Coler, 168 N. Y. 6, 60 NE 1046. 
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complained of was not made in the exercise of dis- 
cretion, but was based upon a question of power in 
the court below, or upon some ground of law not 
involving discretion.® 
not unappealable as being discretionary where it was 
not made in the exercise of discretion, but was the 
result of a refusal to exercise discretion.’ 
cases, although there have been decisions to the con- 


It follows that a decision is 


In such 


trary under particular statutes,’ the general rule is 


See infra § 398. (20) Refusal of 
court after foreclosure sale to deter- 
mine adverse claims to property in 
a summary manner on petition to 
compel execution of deed covering 
certain property. Knickerbocker 
Trust —Co.-v; .Oneonta, (etc, RasCo., 
DOTAN qevevs ois 90MIN EY bal Tek G21) Or= 
der of appellate division on petition 
in exercise of power conferred by 
the constitution and the charter of 
the city of New York to remove city 
magistrates ‘for cause.” In re 
Droege, 197 N. Y. 44, 90 NE. 340. 
(22) Ruling on application to pun- 
ish a judgment debtor for alleged 
contempt in refusing to obey a judg- 
ment. Cochrane v. Ingersoll, 73 N. 
Y. 613. (23) Refusal to punish cor- 
poration for contempt in taking pos- 
session of property in hands of re- 
ceiver. Witherbee v. Witherbee, 55 
App. Div. 181, 66 NYS 1036. (24) 
Order made on return of an order to 
show cause why a party should not 
be punished for contempt for fail- 
ure to appear, as required by a pre- 
vious order, before a referee for ex- 
amination, substituting another ref- 
eree and directing the party to ap- 
pear before him at a time stated 
and that the contempt proceedings 
stand over until such examination. 
Pardee v. Tilton, 83 N. Y. 623. Ap- 
peals in contempt proceedings see 
infra § 396. 

38. Martin v. Windsor Hotel Co., 
70 N. Y.' 101; Matter of Commercial 
Bank, 35 App. Div. 224, 54 NYS .722; 
O’Brien v. Long, 49 Hun 80; 1 NYS 
695; Stebbins v. Cowles, 30 Hun 523; 
Sprague v. Dunton, 14 Hun 490; Hoff- 
man vy. Sparling, 12 Hun 83; Risley v. 
Phoenix Bank, 2 Hun 349; Security 
Bank v. Commonwealth Nat. Bank, 2 
Hun 287; Cruger v. Douglass, 8 Barb. 


81; Morehouse v. Yeager, 388 N. Y. 
Super. 50; Central Nat. Bank vy. 
Clark, 34 N. Y. Super. 487; Rathbun 


Wo ein eersolly wot. Newey. ae elLDehs, ads 
McMahon v. Mutual Ben. L. Ins. Co., 
12 AbbPr 28; Wallace v. American 
Linen Thread Co., 46 HowPr 403; 
Marquat v. Mulvy, 9 HowPr 460. 

4. Douglass v. Haberstro, 82 N. Y. 
Bilge elotterva siclatt.. Gower ae cour 
Livermore vy. Bainbridge, 56 N. Y. 
72; Marvin v. Seymour, 1 N.. Y. 535; 
and other cases supra note 2. 

[a] But a refusal by the general 
term to entertain an appeal from a 
discretionary order involving a sub- 
stantial right and to pass upon its 
merits was an error of law review- 
able in the court of appeals. Jemi- 
son v. Citizens’ Sav. Bank, 85 N. Y. 
546; Hanover F. Ins. Co. v. Tomlin- 
SOle DSaNr yee LD: 

5. Beary v. Hoster, 6 NYS 330 
(order denying a jury trial in a legal 
action). 

6. Kelly v. New Haven Steamboat 
Co. 1s Conn, 242, 52. Au 26. (Clarks 
App. tlt” Merz 399) 989" A “24504 (City 
Trust, ete., Co. v. American Brewing 
Co., 182 N. Y. 285, 74 NE 948 (on 
allowance of appeal by appellate 
division to court of appeals and cer- 
tification of question of law for re- 
view); In re Davies, 168 N. Y. 89, 
61 NE 118, 56 LRA 855 (the same); 
In re Thurber, 162 N. Y. 244, 56 NE 
631; Cashman y. Reynolds, 123 N. Y. 
138, 25 NE 162 (order denying, on 
the ground of lack of power, motion 


that the onus is upon appellant to show affirmatively 
that the decision was made on a ground not involy- 
ing the exercise of discretion.® 


to compel plaintiff's attorney to ac- 
cept an answer served as an amend- 
ment after service of a demurrer to 
the complaint); Jenkins vy. Putnam, 
106 N. Y. 272, 12 NE 613 (order va- 
cating an order for the examination 
of a party before trial); Tolman vy. 
Syracuse, etc., R. Co., 92 N. Y. 353 
(denial of motion to compel plaintiff 
to file security for costs, the decision 
being based on the ground of a want 
of power); Hewlett v. Wood, 67 N. 
Y. 394; Tilton v. Beecher, 59 N. Y. 
176, 17 AMR 337; Wright y. Fleming, 
7 Hun 608 [rev on + the merits 71 
N. Y. 612]; Artisans’ Bank v. Tread- 
well, 34 Barb. 553 [aff 25 N. Y. 489]; 
Brown v. Georgi, 26 Misc. 128, 56 
NYS 923; McElwain vy. Corning, 12 
AbbPr 16; Abernethy vy. Yount, 138 N. 
C. 337, 50 SE 696; Lassiter vy. Norfolk, 
etc., R. Co., 136 N. CG. 89, @8 SE 642, 
1 AnnCas 456; Martin v. Fayetteville 
Bank,” 131 -N. Co) 121,042 "SH 558% 
Young Hong v. Macdonald, 15 B. C. 
303, 17 WestLR 417. 

As to review on appeal see infra 
MV in 4.C)-J, 

7% Tolman v. Syracuse, ete, R. 
Co.;)"92° ON) ¥, 3532" Younes Hone ays 
Macdonald, 15 B. C. 308, 17 WestLR 
417; and other cases in preceding 


note. 

8. Abernethy v. Yount, 138 N. C. 
337, 50 SE 696 (holding that under 
Code § 412, providing that the trial 
judge may entertain a motion on 
his minutes to set aside a verdict 
and grant a new trial on exceptions, 
or for insufficient evidence, or for 
excessive damages, inasmuch as an 
appeal lies from the ruling on such 
motion involving a matter of law or 
legal inference, but does not lie when 
the judge exercises his power as a 
matter of discretion, a party appeal- 
ing from an order granting a new 
trial after motion to set aside the 
verdict had been denied is entitled 
to a review of the ruling where the 
record does not contain a statement 
of the judge that his act was con- 
trolled only by his discretion, and 
there is no other explanation of his 
conduct). See also In re Davies, 168 
Nps 9) One INTE S 75 Ge Ree Ae sols 
infra note 9 [b]. 

9. Kelly v. New Haven Steamboat 
Co., 75. Conns."42,) 521A” 2615s Clarkes 
App., 111 Me. 399, 89 A 245; Gilman 
v. Emery, 54 Me. 460; Peo. v. Coler, 
168 N. Y. 6, 60 NE 1046; Jenkins v. 
Putnam, 106 N. Y. 272, 12 NE 613; 
Cushman v. Brundrett, 50 N. Y. 296: 
Frost v. Weehawken Wharf Co., 33 
Misc. 769, 67 NYS 977. 

[a] When the record does not 
state the grounds it will not be in- 
ferred that the court refused a mo- 
tion on the ground that it had not 
discretion to entertain it. Kelly v. 
New Haven Steamboat Co., 75 Conn. 
42, 52 A 261. 

[b] Appeal allowed and question 
of law certified.—In New York, how- 
ever, where the appellate division 
allows an appeal to the court of ap- 
peals and certifies a question of law 
for review, it is held that ‘the pre- 
sumption is that its determination 
was made upon the merits, unless iv 
expressly appears by the record that 
it was made in the exercise of dis- 
eretion.” In re Davies, 168 N. ¥. 
89, 96, 61 NE 118, 56 LRA 855. See 
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reversed.'° 
rule are given in the note.+ 


[§ 291] 2. Decisions as to Particular Matters—a. 


Co. v. Ameri- 
ING Yin oDy 05 


etc., 
182 


also City Trust, 
can Brewing Co., 
NE 948. 

{c] If the record disclose a total 
absence of grounds upon which dis- 
eretion could proceed, a discretion- 
ary order is appealable. Brown v. 


Georgi, 26 Mise. 128, 56 NYS 923. 
10. U. S.—Hendryx v. Perkins, 114 
Fed. 801, 52 CCA 435. 


Ark.—Hecht v. Hecht, 28 Ark. 92. 

Cal.—Murphy v. Stelling, 138 Cal. 
641, 72 P 176; Stonesifer v. Kilburn, 
94) Cal, 335.29 P3382. 

Tll.— Tracy v. Bible, 181 Ill. 331, 54 
NE 960. 

La.—Girod v. Girod, 18 La. 394; 
State v. Probate Ct. Judge, 18 la. 
392; State v. Lewis, 4,La. 111. 

N. J.—Defiance Fruit Co. v. Fox, 
TZiGIN werd pala 4 ose One Ac eA COLL ie Le 
Miller, 62 N. J. Hq. 764, 49 A 149. 

N. Y.—Cochrane vy. Ingersoll, 73 
N. Y. 613; Schmalz v. William L. 
Crow Constr. Co., 146 App. Div. 623, 
121 NYS 398; Lehmaier v. Griswold, 
40 N. Y. Super. 542. 

N. D.—Rabinowitz v. Crabtree, 27 
N. D. 353, 145 NW 1055. 

Pa.—Leitz v. Hohman, 207 Pa. 289, 
56 A 868, 99 AmSR 791; Aber’s Pet., 
18 Pa. Super. 110. 

S. D.—Kirby v. Ramsey, 9 S. D. 
197, 68 NW 328; Weber v. Tschetter, 
fd (SS. Di 205, 46 ,NW, 201. 

Tenn.—Crosby v. Morristown, etc., 


RCo (Ch.cA:),, 42. SW 00%. 
Wis.—Sly v. Kilbourn City, 144 

Wis. 203, 128 NW 872; McElroy v. 

Minnesota Percheron Horse Co., 109 


Wis. 116, 85 NW 119 (holding that 
where, on an appeal to the supreme 
court from an order made on a sum- 
mary application after judgment, the 
only complaint was that the lower 
court abused its discretion, the jur- 
isdiction of the court depended on 
whether there was such abuse, and 
the proper practice was to reverse 
the order appealed from if it was 
found to be the result of an abuse 
of judicial discretion; otherwise to 
dismiss the appeal); Crowley _ v. 
Hicks, 98 Wis. 566, 74 NW 348; Ke- 
waunee County v. Decker, 34 Wis. 
378; Dole v. Northrop, 19 Wis. 249; 
Matteson y. Curtis, 14 Wis. 436. 

As to review on appeal see infra 
SGVisin. 4.C. Je 

1l. [a] Decisions appealable.— 
Among the decisions which have 
been held appealable and reversible 
in case of abuse of discretion are 
the following: (1) Refusal by the 
lower court to set off one judgment 
against another. Leitz v. Hohman, 
207 Pa. 289, 56 A 868, 99 AmSR 791; 
Aber’s Pet., 18 Pa. Super. 110. Com- 
pare McLean v. Bindley, 114 Pa: 559, 
8 Ail. (2) Decree granting or deny- 
ing the relief prayed in a bill to 
vacate a decree for fraud which, al- 
though filed in the same court, and 
in the nature of a bill of review, 
may be filed as a matter of right 
and without leave of court, as such 
a bill is not addressed to the ab- 
solute discretion of*the court but to 
its judicial discretion. Hendryx v. 
Perkins, 114 Fed. 801, 52 CCA 435. 
(3) Refusal of motion to dismiss for 
want of prosecution. Silverman v. 
Baruth, 42 App. Div. 21, 58 NYS 663. 
See also infra § 335. (4) Allowance 


(3) Abuse of Discretion. In most juris- 
dictions, although a matter may be addressed to the 
discretion of the lower court, if that discretion is 
not absolute but is a legal discretion to be exercised 
in accordance with established rules of law or prin- 
ciples of equity, the decision of the court is appeal- 
able to the extent that it may be reviewed for the 
purpose of determining whether there has been an 
abuse of discretion affecting a substantial right of 
the party complaining, and if so the decision will be 
Illustrations of the application of this 
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an appeal or in 


of alimony, attorney’s fees, and 
costs pendente lite in a suit for di- 
vorce. Hecht yv. Hecht, 28 Ark. 92. 
See also infra § 344. (5) Refusal 
of surrogate to open a decree. In 
re Tilden, 56 App. Div. 277, 67 NYS 
879 [aff 32 Misc. 118, 66 NYS 175]; 
Story v. Dayton, 22 Hun (N. Y.) 450. 
See also infra § 409. (6) Allowing 
or refusing to strike out an amend- 
ment of a pleading in a case in 
which, according to settled rules, it 
cannot properly be allowed. In _ re 


Clark, 111 Me. 399, 89 A 245; Ke- 
waunee County v. Decker, 34 Wis. 
378; Dole v. Northrop, 19 Wis. 249. 


See also infra § 311. (7) Allowing 
defendant to file a supplemental an- 
swer. Matteson v. Curtis, 14 Wis. 
436. See also infra § 311. (8) Or- 
der setting aside a foreclosure sale. 
Kirby v. “Ramsey, 9 S: D:) 1977568 
NW 328. See also infra § 368. (9) 
Refusal to relieve a party from a 
judgment, order, or other proceed- 
ing taken against him through mis- 
take, inadvertence, or excusable neg- 
lect. Murphy v. Stelling, 138 Cal. 
641, 72 "P 76s Banta’ ve ‘Siller, 21 
Caly 2414 y boi = 93h eS tOnesitcrmnve 
Kilburn, 94 Cal: 33, 29 P 332. See 
also infra § 355. (10) Order requir- 
ing security for costs, refusing to 
allow plaintiff to prosecute as a poor 
person, and dismissing his _ bill. 
Tracy v. Bible, 181 Ill. 331, 54 NE 


960. See also infra § 376. (11) Or- 
der directing the issuance of re- 
ceiver’s certificates. Crosby v. Mor- 


ristown, ete, R. Co., (Tenn. Ch. A.) 
42 SW 507. See also infra § 413. 
(12) Ruling on. motion to compel an 
election between counts of the com- 
plaint, where the inconsistency ap- 
pears on the face of the complaint 
and the motion is made before an- 
swering. Frieze v. Alabama _ Great 
Southern R. Co., 99 App. Div. 545, 91 
NYS 81. (13) Consolidation of local 
actions, the effect of which was to 
change the venue in one of the ac- 
tions from the county in which the 
lands in question were situated or 
the cause of action arose to another 
county. Defiance Fruit Co. v. Fox, 
76 N. J. L. 482, 70 A 460. See infra 
8 292; (14) Order extending the 
time for serving a bill of excep- 
tions, made on application after the 
statutory time upon conditions im- 
posed. Sly v. Kilbourn City, 144 Wis. 
see 128 NW 872. See also infra § 
3 


Decisions as to particular matters 
see also infra § 291 et seq. 

Decisions in particular actions or 
proceedings see also infra § 382 et 
seq. 

12. U. S.—Loflin vy. Ayres, 164 
Fed. 841, 90 CCA 603 (order strik- 
ing case from docket not reviewable 
by writ of error because it is not a 
final decision, since it leaves the 
case* pending and susceptible of re- 
instatement and hearing or dismis- 
sal on motion or petition). 

Ill.—Morgan Hastings Co. v. Gray 
Dental Co., 108 Ill. A. 98 (order 
striking cause from docket and or- 
der denying motion to set such order 
aside and reinstate cause not ap- 
pealable because not final). 

Minn.—Chadbourne y. Reed, 83 
Minn. 447, 86 NW 415 (order strik- 


Calendars, Dockets, Etc. 
within some special provision of the statute gov- 
erning appellate review, an appeal or writ of error 
will not lhe from or to interlocutory or discretionary 
decisions as to calendars, dockets, ete.1? Under some. 
statutes, however, an appeal will lie from certain de-. 
cisions in such matters, as from a denial of the privi-. 
lege of a preference of a cause upon the calendar, 
such privilege being a substantial right;** or from 
an order refusing to strike the case from the equity 
calendar or transfer it to the law calendar. because 
of certain issues triable as of right by jury.'* 


[88 290-291 a 


Unless the ease falls 


And 
some states a writ or error will lie 


ing case from calendar for cause: 
which does not prevent trial at some 
future time, or order refusing to 
strike case from calendar, not ap- 
pealable). 

Mo.—Astor vy. Chambers, 1 Mo. 191 
(striking cause from docket). 

N. Y.—Standard Finance Co. v. 
Hollins, 125 App. Div. 894, 110 NYS 
816 (holding that, as the division of 
court calendars is for the conven- 
ience of the court in the proper dis- 
patch of business, and the placing 
of a case on a particular calendar 
affects no substantial right, an order 
denying a motion to strike it from 
the calendar is not appealable); Mos-: 
sein v. Empire State Surety Co., 117 
App. Div. 820, 102 NYS 1013 (denial 
by trial term of application that 
case should not be tried on the 
ground that it was not properly on 
the calendar); Collis v. Press Pub. 
Co., 68 “App: (Divi. 88) 174 UNS 78 
(discretionary order in calling the 
calendar sending case for trial, con-- 
trary to wishes of defendant’s coun- 
sel, to one of two unoccupied parts 
of the trial. term instead of the 
other); Knowles v. Lichtenstein, 31 
App. Div. 496, 52 NYS 1 (denial of 
motion to’strike cause from short 
cause calendar not appealable). ; 

N. D.—lLarson, v. Walker, 17 N. D. 
247, 115 NW 8388 (order denying ap- 
plication to set aside a previous or- 
der, made without notice, striking a 
cause from the trial calendar and 
dismissing the same, not appeal- 
able). se 

Pa.—Dailey v. Iselin, 200 Pa: 200, 
49 A 893 (order striking cause from’ 
issue list because of plaintiff’s re- 
fusal to file replication to plea in 
abatement not appealable because in- 
ee ee 

. C.—Knox vw. Campbell, 52 S. ¢c. 
461, 30 SE 485 (order docketing a 
legal action, to which an equitable 
defense was interposed, on a particu- 
lar calendar for the purpose of hay- 
ing the equitable defense tried by 
the court, when: it was already 
docketed_ on another calendar). 

Wis.—Horicon Shooting Club v. 
Gorsline, 73 Wis. 196, 41 NW 7 
(striking case from calendar because 
prematurely noticed for trial). 
1d Rornenl eh remand cage to- 
clerk not appealable. Best y. 

126 N. C. 560, 36 SE 126. seat i 

Orders affecting substantial rights 
see supra § 265. 

Orders determining action and pre- 
yea ne judgment, etc. see supra § 


Orders as 
supra § 264. 
13. Herzfeld v. Strauss, 24 App. 
Div. 95, 49 NYS 92; Hinkley v. roy. 
ete, R. Co. 42 Hun (N. Y.) 281; 
Schwartz v. Wolfrath, 24 Misc. 406, 


involving merits see 


53 NYS 263, 28 NYCivProc 55; Buell 
v. Hollins, 16 Mise. 551, 38 NYS 879. 

14. Gregory v. Perry, 66 S. C. 455, 
45 SE 4; Alston yv. Limehouse, 61 S. 
C. 1, 39 SE 192; Wright v. Herlong, 
Aes C. 620. Compare infra §§ 298, 

[a] Transferring a cause to the 
equity side of the court upon an 
one ane use aon is not appeal- 

e. uffman vy. Rh . 
27, 400 iy odes, 72 Nebr. 


—t 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


~ §§ 291-295] 


from or to an order striking a cause from the docket 
or calendar, where it amounts to a dismissal or 
otherwise puts an end to the controversy as far as 


the lower court is concerned.® 


[§ 292] b. Consolidation of Actions. 
it is otherwise under some statutes,!® the general 
rule is that an appeal will not lie from an inter- 
locutory order consolidating two or more actions,!7 
or from an order denying a motion to consolidate. ‘18 
c. Election of Remedies. 
quiring complainant to elect between his suit in 
equity and a legal action brought by him against the 
same parties is interlocutory and not appealable in 
the absence of a statute allowing appeals from inter- 


[§ 293] 


locutory decrees or orders.1® 


[§ 294] d. Place, Time, and Conduct of Trial, 
and Removal or Transfer of Cause 2°—(1) Change 
It is generally held that an order grant- 
ing or refusing a change of venue is not appealable 
or the subject of a writ of error, either because it 


of Venue. 


15. Sanford v. Bacon, 75 Conn. 
541, 54 A 204; Woodruff v. Bacon, 34 
Conn. 181; Daugherty v. Midland 
Steel Co., 23 Ind. A. 78, 53 NE 844 
(after a verdict in favor of plaintiff 
and the sustaining of a motion in 
arrest of judgment); Chadbourne v. 
Reed, 83 Minn. 447, 86 NW 415 
(striking cause from calendar on 
the ground that it,has been trans- 
ferred to another court, the validity 
of the attempted removal being dis- 
puted); Eastman v. Linn, 20 Minn. 
433; Dr. Shoop Family Medicine Co. 
Vv. Schowalter, 120 Wis. 663, 98 NW 
940 (on the,ground that there has 
been a settlement of the contro- 
versy); Ashland v. Whitcomb, 114 
Wis. 99, 89 NW 886 (on the ground 
of removal into a federal court); 
Lee v. Buckheit, 49 Wis. 54, 4 NW 
1077 (on the ground of removal to 
another court for trial). 

[a] Writ of error.—But it has 
been held that a writ of error will 
not lie to review an order striking 
a cause from the;docket, as this is 
a mere refusal to proceed, for which 
the remedy, if any, is by mandamus. 
Astor v. Chambers, 1 Mo. 191. Con- 
tra Woodruff v. Bacon, 34 Conn. 
181. 

16. Winninghoff v. Wittig, 64 Wis. 
180, 24 NW 912. 

17. Duke v. Hill, 132 Ga. 173, 63 
SE 823. 

Review of order consolidating ac- 
tions see infra XVI in 4C. J. 

18. Webster v. Bader, 109 Minn. 
146, 123 NW 289. And see Vernor 
Vv. Sullivan, (Tex. Civ. A.) 126 SW 
641 

Review of order refusing to con- 
solidate see infra XVI in 4 C. J. 

19. Eastman v. Dunn, (R. I.) 75 
A 697. 

20. Calendars and dockets see su- 
pra’ § 291. 

1 ees — Cook” v.. .burnley,a..! 
Wall. 659, SO L. ed. 29; McFaul v. 
Ramsey, 30 How. 523, 15 L. ed. 1010. 

Ala.—Bryan v. State, 43 Ala. 32d: 


Ind.—McGraw v. Nickey, 47 Ind. 
A. 159, 93 NE 1003. 
Towa.—Kay v. Pruden, 101 Iowa 


60, 69 NW 1187. 

Kan.—Jones v. Williamsburg City 
Hevins., Co. too Kan. 285, UL6. 484 
[aff reh 83 Kan. 682, 112 P 826]. 

Ky.—Mercer v. Glass, 89 ike Vi 
12 Sw 194, 11 KyL 373. 

La.—Fields v. Gagné, 33 La. Ann. 
339. 

Md.—Davis v. Staté, 3 Harr. & J. 
154. 

Mich.—Greeley v. Stilson, 27 Mich. 
53 


Minn.—Antonsky v. City Dye 
House, 109+Minn. 96, 123 NW 56; 
Taylor v. Grand Lodge A OO ae, 
98 Minn. 36, 107 NW _ 545; Allis v. 
White, 59 Minn. 97, 60 NW 809. 

Nev.—Peters v. Jones, 26 Nev. 259, 


APPEAL AND ERROR 


(Cu 41a 


is not a final judgment and is not within the statu- 
tory provisions allowing appeals from certain inter- 
locutory orders or because it is discretionary ;*+ and 


in some jurisdictions it is expressly declared by stat- 


Although 


A deeree re- 


appealable.?> 
[§ 295] 


ute to be unappealable.?? 
however, such an order is expressly made appealable 
or is held to be so under statutes allowing appeals 
from orders affecting substantial rights or orders 
involving the merits.?* ‘In Texas an order sustaining 
a plea of privilege to be sued in another county and 
transferring the cause is made appealable by stat- 
ute,** but an order overruling such a plea is not 


In other jurisdictions, 


(2) Continuance, Postponement, or Ad- 


journment. As a rule an order granting or refusing 


66 P 745, 67 P 466; State v. Shaw, 
21. Ney. 222, 29° P 321 

N. J.—New Jersey ‘Imperial Road 
Co. v. Gloucester County, 82 N. J. L. 
nae at As 125, 

Y.—Watson vy. Duryea, 133 App. 

Div. 233, 117 NYS 348; Nolte v. Sey- 
mour, 127 Apply Dive tls aul de, INWsS 
311; McGuire v. H. G. Vogel Co., 86 
Mise. 19, 148 NYS 178; Pascocello v. 
Brooklyn Heights R. Co., 26 Misc. 
AM. 56) INSYSilike / 

Oh.—Snell v. Cincinnati St. R. Co., 
60 Oh. St. 256, 54 NE 270. 

Pa.—In re Valley Tract. Co., 236 
Pa. 541, 84 A 829. 

S. C—McCown vy. Northeastern R. 
Cons ons. Cassano, SEN b06. 

Tex.—Vance v. Hogue, 35 Tex. 432. 

Wash.—Bogle vy. Puget Sound Co- 
operative Colony, 3 Wash. 138, 28 P 


376. 
Wis.—Fraser v. Fargo, 1385 Wis. 


401, 116 NW 3; Sanders v. German 
Be ins. JColy FLUZ6 Wisse d2,, 6 LOO mIND VV. 
787; Waukesha County Agricultural 


Soc. v. Wisconsin Cent. R. Co., 117 
Wis. 539, 94 NW 289; Evans v. Cur- 
tiss, 98° Was. 97, 73 NW, *432; Wol- 
cott v. Wolcott, 32 Wis. 63; Scotland 
Vestenn Bank v. Tallman, 15 Wis. 


a. 

[a] Municipal court—In New 
York no appeal lies from an order 
of the municipal court in the city 
of New York denying a motion to 
transfer the case to another district. 
McGuire v. H. G. Vogel Co., 86 Misc. 
19, 148 NYS '178; Pascocello v. Brook- 
lyn Heights R. Co., 
NYS 177. See also Schiller v. Har- 
denburg, 52 Misc. 482, 102 NYS 529. 

[b] Remand after change of 
venue.—No appeal lies from an order 
remanding a cause to a court from 
which there has been an attempt to 
change the venue. Hamrick v. Dan- 
ville, etce., Gravel Road Co., 30 Ind. 
147; Turner v. Browder, 18 B. Mon. 
(Ky.) 825; Wygall v. State Treasurer, 
330 Lex. 328; 

Review of orders as to change of 
venue see infra XVI in 4C. J. 

22. Owensboro, etc., R. Co. v. Bar- 
Oc yme Os 43 SW UTS 


23. White v. Chicago, ete., R. Co., 
5 Dak. 508, 41 NW 730; Richmond 
Cedar Works vy. J. L. Roper Lumber 
Cory L6LEN. C2603577 SE) 7702" Dixon: 
Ve pac lacur, wilb SubiNieC nec 4inwn] 4g Silas 
Brown v. Cogdell, 136 N. C. 32, 48 
SE 515; Connor y. Dillard, 129 N. C. 
50, 39 SE 641; Roberts v. Connor, 
125g IN. Ca4o- 34 Sh 10%? Warmers? 
State Alliance v. Murrell, 119 N. C. 
124, 25 SE 785; Robertson Lumber 
Cox, vs Jones, 13 N. BD: 112, 99 .NW 
1082; Elliot v. Whitmore, i0 Utah 
246, 37 P 461. 

Cee irvoivizg merits see supra 
§ 264. 
24, tex.) 167 


Hickman ». Swair, 


26 Mise. 412, 56° 


to grant a motion for a continuance, postponement, 
or adjournment is not appealable or the subject of a 
writ of error, either because it is not final or be- 
cause it is a discretionary order;?° nor will an ap- 
peal lie from an order imposing costs as a condition 


SW 209; El Campo Water, etc., Co. 
v. El Campo Light, etc., Co., (Tex. 
Civ. A.) 150 SW 259. 

25. Holmes v. Coalson, (Tex. Civ. 
A.) 154 SW 661. 

26. U. S.—Missouri, etc., R. Co. v. 
Elliott, 102 Fed. 96, 42 CCA 188 [aft 
aa S. 695, 22 SCt 937, 46 L. ed. 

Ala.—McLaughlin v. Beyers, 175 
Ala. 544, 57 S 716; Kelly v. State, 
160 Ala. 48, 49 S 535; Spann vy. Tor- 
bert, 130 Ala. 541, 30 S 389; Campbell 
Ve White, 17 Ala, Se He Humes Ve 
O’Bryan, "74 Ala. 64. 

Ark.—Harrod v. St. Louis, etc., R. 
Co., 98 Ark. 596, 136 SW 974. 

Pugh _—Haraszthy v. Horton, 46 Cal. 

5 
Re Colo.—Lutterell v. Swisher, 5 Colo. 


Fla.—Read v. Gooding, 20 Fla. 773. 
Ga.—Carter v. Rome, ete., Constr. 
Co., 89 Ga. 158, 15 SE 386; Haygood 


Non Georgia Banking, etc, Co., 60 Ga. 
Towa.—Bussell v. Ft. Dodge, 126 
Iowa 308, 101 NW 1126; Jaffray v. 


Thompson, 65 Iowa 328, 21 NW 659. 
Ky.—Owings v. Beall, L ittt. “2572 
La.—Newman yv. Wildenstein, 42 

La. Ann. 925, 8 S 607 
Me. —Rumsey Vv. Bragg, 35 Me. 116. 
Md.—Hopkins v. State, 53 Md. 502; 

Cumberland Coal, ete, Co. v. Mce- 

Kaig, 27 Md. 258. 

Brecknell, 4 


Mass.—Reynard v. 
Pick. 302. 

N. J.—MacMullen y. Kingsley, 82 
Neda dus 258s) oa AL 46: 

N. Y.—Hayes v. Hayes, 141 App. 
Div: .35, 125 NYS“652; Mossein’ vy, 
Empire State Surety Co., 117 App. 
Div. 820, 102 NYS 1013; Martin v. 
Hicks, 6 Hun 74, 51 HowPr 355; 
Harde v. Purdy, 62 Misc. 232, 114 
NYS 814; Fred S. Chute Co. v. West- 
bay, 52 Misc. 115, VOI NYS 5275) Me- 
Keon v. Kellard, 6.Misc. 31, 26 NYS 712, 

N. C.— Jaffray Vi Bear, SNe ©. 
ser ae ie 914; Clark v. Latham, 53 


apanmeo ete Mill Co. v. Inman, 50 
Or. 22; 90 P 1099 (holding that bul- 
ings on applications for continuances 
do not involve the merits, or neces- 
sarily affect the judgment, within 
Ballinger & C. Comp. § 557, provid- 
ing that on an appeal the court will 
review only such interlocutory or- 
ders as involve the merits or neces- 
sarily affect the judgment). 

Pa.—International Coal Min. Co. 
v. Pennsylvania R Corel4 sa. ayn 
63 A 882; Com. v. Moore, 199 Pa. 160, 
49 A 557 

S. C.—lLatimer v. Latimer, 42 S. C. 
205, 20 SE 159; Morgan v. Keenan, 
385 Tex. 


27) S.C 248, 3 SE 297. 
Tex.—Tinsley v. Trimble, 
425; Dew v. Hotchkiss, 2 Tex. 471. 
Wis.—Whitefoot v. Leffingwell, 90 
Wis. 182, 683 NW 82; Horicone Shoot- 


474 [3'C. 5.) 


of a continuance.2” In some jurisdictions, however, 
an appeal will lie from such orders if they affect 
substantial rights and there has been an abuse of 
diseretion.”§ 

[§ 296] (8) Stay of Proceedings. Although 
there is a decision to the contrary,”® it is generally 
held that an order granting or denying an applica- 
tion for a stay of proceedings is not appealable, 
either because it is a discretionary order or because 
it is not within the statute allowing appeals from in- 
terlocutory orders,®° and that the proper remedy of 
a party prejudiced by a stay of proceedings is by 
application for a mandamus to compel the court to 
proceed.*?. An order staying proceedings until pay- 
ment by plaintiff of costs taxed against him in a 
prior action on the same cause or between the same 
parties is not appealable.** But an absolute and un- 
conditional stay, without limit, since it in effect de- 
termines the action, has been held appealable.** 

[§ 297] (4) Conduct of Trial in General. As a 
general rule orders and decisions of the court pen- 
dente lite as to the conduct of the trial are not ap- 
pealable.** 

Right to open and close. The ruling of a trial 
court as to which party shall open and close to the 
jury is upon a matter of practice and is not,ap- 
pealable.*° 


ing Club v. Gorsline, 73 Wis. 196, 41 
NW 78. 

@Ont.—Robinson v. Richardson, 32 
WetC nO. By oa. 

Striking case from calendar 


[a] 


tions, 


APPEAL AND ERROR 


Effect of statutory provisions. 
—(1) A statute in regard to injunc-}] NE 558 
authorizing an appeal 
an order granting, refusing, continu- 


[§§ 295-298 © 


Reception of evidence.** As a rule decisions of 
the trial court as to the reception of evidence, being 
both interlocutory and discretionary, are not ap- 
pealable.3* 

[§ 298] (5) Mode of Trial; Jury Trial. While 
no appeal will lie, in the absence of special statu- 
tory provision, from interlocutory or discretionary 
orders relating to the mode of trial,?* an order 
denying a motion for a jury trial in a particular 
case is appealable as a final order where it finally 
puts an end to the litigation or definitely and per- 
manently arrests its progress;°® and an interlocu- 
tory order denying a party a mode of trial to which _ 
he is legally entitled is appealable under statutes . 
allowing appeals from interlocutory orders involv- 
ing the merits or affecting substantial rights.*° 

In legal actions. Thus under such statutes an or- 
der denying a jury trial in a legal action is appeal- 
able as affecting a substantial right, or in some 
states as involving the merits.44 And a ruling sus- 
taining or overruling a motion to have certain is- 
sues in an action at law transferred for trial in 
equity is an order affecting the substantial rights 
of the parties, from which an appeal will lie.*? 
Such orders, however, are not appealable unless 
they come within the terms of the statute, but are 


nell, 174 Mass. 253, 53 NE 1001, 54 


from 35. Overby v. Gordon, 13 App. (D. 


Ci) py 89er tate Lie Wiese deme 


amounting merely to a continuance 
see supra § 291. 

Refusal to strike case from calen- 
dar see supra § 291. 

Orders involving the merits see 
» supra § 264. : 

Review of decisions as to continu- 
ance or postponement see infra XVI 

J 


Thee Ce Cre 
27. Mclaughlin v. Beyers, 175 
13 Ha- 


Ala. 544,57 S -T16. =. 

28. Humburg v. Namura, i 
waii 702 (continuance for indefinite 
period appealable as it is equivalent 
to a dismissal); Warth_v. Moore 
Blind Stitcher, etc., Co., 125 App. Div. 
211, 109 NYS 116; Harde v. Purdy, 
62 Mise. 232, 114 NYS 814; Damsky 
v. Dochterman, 61 Misc. 597, 114 NYS 
170 (denial of application for ad- 
journment to procure a necessary 
witness); Stratford v. Stratford, 92 
N. C. 297 (holding that where an 
order grants a continuance, not mere- 
ly for the term, and for some in- 
cidental reason that is an adjudica- 
tion which arrests the action for a 
length of time, as in the case of a 
continuance to await defendant's re- 
covery from insanity, it affects a 
substantial right and is appealable). 

Orders affecting substantial rights 
see supra § 265. | 

29. Jenkins v. ‘Baker, 91 App. 
Div. 400, 86 NYS 958 (holding that 
an order granting a stay of proceed- 
ings made at a special term of the 
supreme court is appealable to the 
appellate division). } 

30. Cal.—Rhodes v. Craig, 21 Cal. 
419. 

Ind.—Trogdon v. Brinegar, 26 Ind. 
A. 441, 59 NE 1066. : 

Minn.—Graves v. Backus, 69 Minn. 


532, 72 NW. 811. 
N. Y.—Schmidt v. Levy, 61 Barb. 
496; Farley v. Weil, 63 Misc. 188, 


118 NYS 465; McKown v. Oppenheim- 
er, 60 Mise. 98, 111 NYS 609; Roth 
v. Wallach, 59 Misc. 515, 110 NYS 
934; Hirschfield v. Hasset, 59 Misc. 
154, 110 NYS 264; Avery v. New 
York Cent., etce., R. Co., 9 NYS 404. 

Wis.—Rossiter v. Attna L. Ins. Co., 


96 Wis. 466, 71 NW 898; Parmalee 
' v. Wheeler, 32 Wis. 429; Johnston v. 
Reiley, 24 Wis. 494. 


ing, or dissolving an injunction, does 
not authorize an appeal from an or- 
der granting or denying a stay of 
proceedings. Rossiter v. Attna L. 
Ins. Co., 96 Wis. 466, 71 SW 898. 
(2) Nor does an order for a stay of 
proceedings involve “the merits of 
the action” within the application 
of a statute authorizing an appeal 
from such orders. Johnston v. Reiley, 
24 Wis. 494. 

[b] Review of conditions imposed. 
—Where a stay of proceedings is 
granted upon terms, the terms will 
not be reviewed. Schmidt v. Levy, 
61 Barb. (N. Y.) 496. 

Orders determining action and pre- 
penene, judgment, etc. see supra § 

81.’ Barber Asphalt Pav. Co. v. 
Morris, 132 Fed. 945, 66 CCA 55, 67 
LRA 761; Avery v. Contra Costa 
County, 57 Cal. 247; Rhodes v. Craig, 


SOT Te 419. See Mandamus [26 Cyc 
“32. Trogdon v. Brinegar, 26 Ind. 


A. 441, 59 NE 1066; Roth v. Wallach, 
59 Misc. 515, 110 NYS 934. 

33. Knowlton v. Providence, etce., 
Steamship Co., 53 N. Y. 76. 

34. Overby v. Gordon, 13 App. 
(Dee s02, Nate ete Uso, 21420 
SCt 603, 44 L. ed. 741]; and other 
cases infra this note and in follow- 
ing sections. 

[a] Sending case to particular 
part for trial—Where two parts of 
the trial term are unoccupied when 
a case is called it is within the dis- 
eretion of the court to send it to 
either part, and his selection of one 
part, contrary to the wishes of de- 
fendant’s counsel, is not the _ sub- 
ject of an appeal. Collis v. Press 
Pub. Co., 68 App. Div. 38, 74 NYS 


78. 

[b] Setting case for trial or hear- 
ing.—An order of the superior court 
providing that all preliminary mat- 
ters in a cause are to be heard on a 
day named, and that, unless cause 
is shown at that time why it should 
not be heard, the case is to be heard 
on its merits upon a subsequent day 
named, no reason appearing why the 
order was not entirely proper in 
matters of fact, affords no ground 
in law for an appeal. In re O’Con- 


603, 44 L. ed. 741]; Elks v. Hemby, 
160) NiCr 20,0 7D SE. Sbh4. 

36. Rulings on admission or ex- 
clusion of evidence see infra § 326. - 

37. Wilmoth v. Hamilton, 127 Fed. 
48, 61 CCA 584 (permitting a party 
to introduce evidence in rebuttal 
which should properly have been of- 
fered in chief); Wells v. Wells, 209 
Mass. 282, 95 NE 845, 35 LRANS 561 
(reopening case to allow further evi- 
dence to be taken not the subject of 
exception); Sunvold v. Melby, 82 
Minn. 544, 85 NW 549 (opening case 
after submission but before decision 
and permitting further evidence on 
question of fraud). 

{a] The appointment of an inter- 
preter, being in the discretion of the 
court, is not appealable. De Baca v. 
Pueblo of Santo Domingo, 10 N. M. 
38; 60 RPS. 

38. D. C.—Dugan v. Northcutt, 7 
App. 351. 

_N. Y.—lLansing v. Russell, 4 How. 
Pr 213,.2)>CodeRep 138. - 


N. C.—Greenlee v. Greenlee, 150 
N. C. 638, 64.SE 763. 

S. C.—Rhodes v. Southern R. Co., 
68 S. C. 494, 47 SE 689. 


Wis.—Flannigan v. Lindgren, 122 
Wis. 445, 100 NW 818. ¢ 
OS 17 Corbett v. Pond, 10 App. (D. 

40. Price vy. Adtna Ins. Co., 80 
Iowa 408, 45 NW 1053; Ellensohn v. 
Keyes, 6 App. Div. 601, 39 NYS 774 
[app dism 151 N. Y. 641 mem, 45 NE 
1131 mem]; Beary v. Hoster, 6 NYS 
330; Alston v. Limehouse, 61 S. C. 1, 
39 SE 192; McLaurin v. Hodges, 43 
S. C. 187, 20 SE 991; Wright v. Her- 
long, 16 S. C. 620; and other cases in 
the following notes. 

orders involving merits see supra 


Orders determining action and pre- 
goose judgment, etc. see supra 


Irreparable injury under Louisiana. 
statute see supra § 276. 

41. Beary v. Hoster, 6 NYS °330; 
Dean, v. Empire State Mut. Ins. Co., 
9 HowPr (N. Y.) 69. And see Alston 
v. Limehouse, 61 S. C. 1; 39 SE 192. 

42. In re Bradley, 108 Iowa 476, 
79 NW 280; Price v. Adtna Ins. Co., 
80 Iowa 408, 45 NW 1053. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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RO, eg eS iter at nel 


reviewable only on appeal from the final judg- 
ment.** 

Jury of inquest in replevin. An order overruling 
a motion by defendant in replevin for a jury of 
Inquest to assess the damages sustained by him, 
and for judgment in his favor, is a final and ap- 
pealable order.** 

In equity cases. As a rule an appeal will not lie 
from an order settling or referring or refusing to 
refer issues in an equity case in which the judge 
may try all the issues, or may, either on the appli- 
cation of counsel or on his own motion, send any 
question on which he prefers the judgment of the 
jury to that tribunal.4® It has been held, however, 
that an order of the chancellor made at a final hear- 
ing for an issue to be tried by a jury is appeal- 
able.4® And in some states, where the mode of trial 
is a matter of right, an order granting or refusing 
a jury trial is held to be appealable.** 

Certification of verdict to chancery court. Where 
on a bill to quiet title the chancery court certifies 
issues of fact to the circuit court for jury trial, as 
authorized by statute, the circuit court’s order cer- 
tifying the verdict to the chancery court is not ap- 
pealable under a statute authorizing appeals from 
final judgments.*® 

In special proceeding. In a special proceeding 
in which there is no right to a jury trial an order 
refusing to set aside an assignment of the case for 
trial by jury and to set it for trial by the court 


43. Flannigan v. Lindgren, 122 
Wis. 445, 100 NW 818 (holding that 
an order in a mandamus proceeding 
denying relator’s application for an 
order prescribing “what particular 
questions arising in said action shall 
be tried by a jury, while it may 46. 
affect a substantial right, does not| Public Schools, 
in effect determine the action or pre-| Newark, etc, R. 
vent a judgment from which an ap-|N. J. Eq. 515 


APPEAL AND ERROR 


an order so made by him does not| 54. 
involve the merits, 
pealable);. Dupont v. DuBos, 33 8. C. 
389; 11 SE 1073 (refusal to submit 55. 
to a jury an issue in a case of purely 
equitable cognizance not appealable). 
American Dock, 
37 NEG stds 
Co. 
[disappr Black v. 


(BCa) 5 


is appealable as an order affecting a substantial 
right.*9 

In probate or orphans court. An order of the or- 
phans court adjudging a party the right to have 
issues to determine the validity of a will trans- 
mitted to the cireuit court for jury trial and fram- 
ing and transmitting such issues is not a final order, 
and is not appealable.°° In Pennsylvania a decree 
of the orphans court on petition directing an issue 
devisavit vel non to the court of common pleas is 
not, but a decree refusing to direct an issue is, a 
definitive decree from which an appeal will le.** 

Refusal to quash array. An order refusing to 
quash the array of jurors on grounds held to be 
mere irregularities is not appealable as an interme- 
diate order affecting the merits.>? 

[§ 299] (6) Verdict and ‘Findings.®? Unless ex- 
pressly allowed by the statute, an appeal does not 
he from the verdict of the jury °* or- the mere de- 
cision or findings of the court;>> from an order 
denying a motion for additional findings,®® to amend 
the findings of fact or conclusions of Jaw,°* to make 
particular findings,®®> or for a judgment notwith- 
standing such findings or conclusions ®® or in ac- 
cordance with proposed conelusions;°° from an order 
correcting a verdict ®t or amending findings of 
fact ;°° from an order refusing to direct a verdict ;** 
from an order overruling a motion to reject certain 
findings made by the jury;°* from an order denying 
a motion for judgment on a special verdict;** or 
Clark v. Van Loon, 108 Iowa 
250, 79 NW 88, 75 AmSR 219. See 
infra § 441. 

Kaehu v. Namealoha, 20 Ha- 
waii 516; Farley _v. Makee Sugar 
Co., 18 Hawaii 267; Caldwell v. As- 
. v.| bury, 29 Ind. 451. And see infra § 
266; | 441. 

v. Newark, 23 


and is not ap- 


etc., Co 


56. Rogers v. Hedemark, 70 Minn. 
441, 73 NW 252. 


peal might be taken, within Rev. St. 
{1898] § 3069, and is therefore not 
appealable). 

[a] Withdrawal of demand for 
jury trial.—No appeal lies from an 
order permitting parties to withdraw 
their exceptions to a referee’s report 
and their demand for a jury under 
Clark Code § 548, allowing an ap- 
peal from a judicial order, involving 
a matter of law or legal inference, 
which affects a substantial right, or 
which determines the action and pre- 
vents a judgment from which an 
appeal may be taken. Greenlee v. 
Greenlee, 150 N. C. 638, 64 SE 763. 


. 44. Corbett v. Pond, 10 App. (D. 
COMLT 

. 45. Crittenden v. Field, 8 Gray 
(Mass.) 621; Ward v. Hill, 4 Gray 


(Mass.) 593; Candee v. Lord, 2 N. Y. 
269, 51 AmD 294; Clarke v. Brooks, 
41 Abb. Dec. (N. Y.) 355; Seymour v. 
McKinstry, 13 Hun (N. Y.) 284; Paul 
vy. Parshall, 14 AbbPrNS (N. Y.) 138; 
Wood v. New York, 4 AbbPrNS (N. 
Y.) 152; Lansing v. Russell, 4 How 
Pr VN WY. )ib2isy a2 BCodeRep i138 
Scheetz’s App., Osteen v. 
Bultman, 90 S. C. 452, : 
Lawrence v. Lawrence, 82 S. C. 150, 
63 SE 690 (holding that in an equity 
ease involving fraud and _ deceit 
neither party is entitled as a mat- 
ter of right to have these issues 
submitted to a jury, but such sub- 
mittal is discretionary with the cir- 
cuit judge, and his order refusing a 
motion to submit is not appealable) ; 
Hammond v. Foreman, 43 S. C, 264, 
21 SE 3 (holding that the statute 
regulating the ordering of issues out 
of chancery for trial by jury_on mo- 
tion of a party to the cause does not 
prevent the chancellor from directing 
such a trial whenever, in his judg- 
ment, it is necessary for the en- 
lightenment of his conscience, and 


Lamb, 12 N. J. Eq. 108]. 57. 


47. Ellensohn v. Keyes, 6 App. 
Div. 601, 39 NYS 774 [app dism 151 
N. Y. 641 mem, 45 NE 1131 mem] 
(holding that an order made on an 
application to frame issues for trial 
by jury affects a substantial right, 
within Code Civ. Proc. § 1347, giv- 
ing the appellate division power to 
review orders of the special or trial 
terms of the supreme court, where 
they affect a substantial right); 
Gregory v. Perry, 66 S. C. 455, 45 
SE 4 (holding that an order of rec- 
ord refusing to strike the case from 
the equity calendar because of cer- 
tain legal issues triable as of right 
by a jury is appealable); Alston v. 
Limehouse, 61 S. C. 1, 39 SE 192; 
McLaurin v. Hodges, 43 S. C. 187, 
20 SE 991 (holding that an order 
granting defendant’s motion to sub- 
mit to a jury, as a matter of right, 
issues raised by an answer in an 
action of foreclosure may be ap- 
pealed by plaintiff); Capell v. Moses, 
36° Si 1Cig5597 CL SU Shy TA right v2 
Herlong, 16 S. C. 620 (holding that 
an order’ denying a motion for leave 
to transfer a case from the equity 
docket to the law docket was appeal- 
able). 

48. Stallworth v. Brown, 155 Ala. 
217, 46 S 467. 

49. In re Bradley, 108 Iowa 476, 
79 NW 280 (condemnation proceed- 


ings). 

50. Dugan vy. Northcutt, 7 App. 
CD. Cy) 3hL- 

51. Schwilke’s App., 100 Pa. 628; 
McCarter’s App., 78 Pa. 401. 

52. Rhodes v. Southern R. Co., 68 
S. C. 494, 47 SE 689. 

53. Irreparable injury under Louisi- 
ana statute see supra § 276. 


Orders determining action and pre- 
sous judgment, etc. see supra § 


Desaman v. Butler, 118 Minn. 
198, 136 NW 747, AnnCas1913E 642; 
Rase v. Minneapolis, ete., R. Co., 116 
Minn. 414, 133 NW 986; Wolf v. 
State Bd. of Medical Examiners, 108 
Minn. 523, 121 NW 395; Nikannis Co. 
v. Duluth, 108 Minn. 83, 121 NW 
212; Peterson v. Hutchinson, 98 Minn. 
452, 107 NW 1124; Lamprey v. St. 
Paul, ete, R. Co., 86 Minn. 509, 91 
NW 29; St. Paul Sav. Bank v. St. 
Paul Plow Co., 76 Minn. 7, 78 NW 
873; Wheadon yv. Mead, 71 Minn. 322, 
73 NW _ 975; Shepard v. Pettit, 30 
Minn. 119, 14 NW 511; Tyng v. Hal- 
sted, 74 N. Y. 604. 

58. O’Niell v. Worcester County, 
210 Mass. 374, 96 NE 1100 (holding 
that no exception lies from refusal 
of the trial court to make particular 
findings of fact). 

59. St. Paul Sav. Bank v. St. Paul 
Plow Co., 76 Minn. 7, 78 NW 873. 

On motion for judgment non ob- 
stante veredicto see infra § 343. 
yee Tyng v. Halsted, 74 N. Y. 

61. Frank v. Symons, 35 Mont. 56, 
88 P 561. 

62.’ Taber v. Bailey, 22 Gal, A. 
CARAS POT 

63. Bussell v. Ft. Dodge, 126 Iowa 
308, 101 NW 1126; Crowley v. Rich- 
ards, (lowa) 89 NW 103; Kingsway 
Constr. Co. v. Metropolitan L. Ins. 
Co., 161 App. Div. 649, 146 NYS 883; 
Cincinnati Brick Co. v. Evans, 18 


Oh. Cir. Ct. 890 mem, 9 Oh. Cir. Dec. 
271 mem. 


64. .Johns v. Barnes, 31 Mont. 
426,78 RP. 703; 
65. Butteris vy. Mifflin, ete., Min. 


Co., 133 Wis. 348, 113 NW 642: Mills 
v. Conley, 110 Wis. 525, 86 NW 203 
(not an order preventing final judg- 
ment within the statute allowing ap- 
peals from interlocutory orders). 
And see infra § 343. 


476 [3C.J.] 


from any other interlocutory order in relation to 
findings by the court or the verdict of the jury.®® 
A motion to vacate a verdict is in effect a motion 
for a new trial, so that an appeal will not lhe from 
a ruling thereon unless allowed by statute.®? 
some jurisdictions, however, orders of this charac- 
ter, where they affect a substantial right or involve 
the merits, as in the case of an order directing a 
verdict, particularly if judgment is entered thereon, 
are appealable under the statutes.®® 

(7) Removal or Transfer of Cause—(a) 
Removal to Federal Court—aa. In General. 
is a direct conflict of authority as to the appealabil- 
ity of an order removing or refusing to remove a 
cause from a state court to a federal court. 
some jurisdictions it is held that such an order is 
not appealable on the -ground that it is not a final 
order and is not within the provisions of the stat- 
utes authorizing appeals from certain orders which 
are not final.°® In other jurisdictions, however, such 


[§ 300] 


66. Wheadon v. Mead, 71 Minn. 
Soc, MOLLNIW po UDs HROSeRS NV.n ELede= 
mark, 70 Minn. 441, 73 NW 252; 


Johns v. Barnes, 31 Mont. 426, 78 P 
703; Kinman y. Scheuer, 30 Mont. 73, 
75 P 690 (order denying a motion 
to adopt a general verdict and spe- 
cial findings and to set aside the 
special verdict in an equity suit); 
Wolfgram v. Schoepke, 123 Wis. 19, 
100 NW 1054, 3 AnnCas 398 (hold- 
ing that under a statute authorizing 
an appeal from an order which af- 
fects a substantial right and deter- 
mines the action, or prevents a judg- 
ment from which an appeal might be 
taken, an order denying plaintiff's 
motion to correct the verdict and en- 
ter judgment for him is not appeal- 
able, as the question of error in re- 
fusing to correct the verdict may be 
saved and reviewed on appeal from 
a judgment for defendant, which 
must have followed the verdict as it 
read). 

Granting or refusing new trial see 
infra (Sessus 

[a] Refusal to make specific find- 
ings of fact is not the subject of 
an exception in Massachusetts. Wells 
v. Wells, 209 Mass. 282, 95 NE 845, 
85 LRANS 561; Jaquith v. Morrill, 
204 Mass. 181, 90 NE 556. 

[b] Harmless incorporation of re- 
quested finding in decision.—As a 
formal incorporation of a granted re- 
quest for findings into the decision is 
unnecessary, an order making such 
incorporation does no harm and is 
not appealable. Gennert v. Butter- 
ick Pub. Co., 133 App. Div. 86, .117 


NYS 801 [cit Bremer v. Manhat- 
Hamukts) ©O.9 1910 Ni Yo S3e 482 INE 
59]. 

67. Stern v. Bennington, 100 Md. 
344, 60 A 17, 108 AmSR 433. See 
infra § 337. 

68. Scarborough vy. Holder, 127 


Ga. 256, 56 SE 293; Howell v. Pen- 
nington, 118 Ga. 494, 45 SE 272; 
Legere v. Blakely Gin Co., 11 Ga. 
A. 325, 75 SE 168; Meeks v. Meeks, 
5 Ga. A. 394, 63 SE 270; Duggan v. 
Monk, 5 Ga. A. 206, 62 SE 1017; Clark 
v. Van Loon, 108 Iowa 250, 79 NW 
88, 75 AmSR 219 (under a statute 
allowing an appeal from an inter- 
mediate order involving the merits or 
materially affecting the final deci- 
sion). 

69:8 be Si —Akerly iv eVilasiils ee 
Cas. No. 119, 1 Abb. 284, 2 Biss. 110. 

Cal.—Brooks v. Calderwood, 19 
Cal. 124; Hopper v. Kalkman, 17 Cal. 
517. 

Ky.—Chesapeake, ete, R. Co. v. 
Helton, 141 Ky. 404, 132 SW _ 1024 
(holding that under the rule that a 
final order is one which either ter- 
minates the action itseif, decides 
some matter litigated by the parties, 
or operates to divest some -ight, so 
as to put it out of the power of the 
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orders are held 


In 


court, rendered 


There 


error.’ 
[§ 302] 
Courts.*° 


In 
(b) 


cause from one 
locutory, is not 


court making the order after term to 
place the parties 
position, an order refusing to trans- 
fer an action against a foreign cor- 
poration and residents to the federal 
court, on the ground that the peti- 
tion does not state a cause of action 
against the residents, is not final and 
appealable, since during the trial, on 
it developing that plaintiff had no 
reasonable grounds on which to base 
the allegation that the residents were 
liable, the court must find for the 
residents and transfer the case to 
the federal court). 

Minn.—St. Anthony Falls Water- 


power Co. v. King Wrought-Iron 
Eridee Co., 23 Minn. 186, 23 AmR 


Miss.—Vicksburg Waterworks Co. 
v. Vicksburg, 79 Miss. 510, 31 S 1 
(holding that Code § 34, authorizing 
the chancellor to grant an appeal 
from any interlocutory order where- 
by money is required to be paid or 
the possession of property changed, 
or where the chancellor thinks it 
proper to state the principles in the 
case or to avoid delay or expense, 
does not authorize an appeal from 
an interlocutory order refusing to 
remove a cause to the _ federal 
courts); Jackson v. Alabama Great 
So. R, Co., 58 Miss. 648. 

Mo.—State v. Mosman, 231 Mo. 
474, 133 SW 38 (holding that an or- 
der removing a cause to the federal 
court is not a final judgment within 
Rev. St. [1909] § 2038, authorizing 
an appeal from a final judgment, and 
that, since it is not one of the spe- 
cial orders mentioned therein from 
which an appeal is allowed, such 
order is not appealable). 

Nev.—State v. Curler, 4 Nev. 445. 

Tenn.— Jones _ v. Davenport, 7 
Coldw. 145. Compare Campbell v. 
Wallen, Mart. & Y. 266. 

Tex.—Durham v. Southern L. Ins. 
Co., 46 Tex. 182 (where it was held 
that the right of a party to have a 
cause transferred on his application 
could only be inquired into by the 
supreme court of a state on a re- 
fusal of the application after final 
judgment). See also Rosenfield v. 
Condict, 44 Tex. 464. 
yeee also Removal of Causes 34 Cyc 

Order affecting substantial rights 
see supra § 265. 

70. U. S.—Kanouse y. Martin, 15 
How. 198, 14 L. ed. 660. 

Co:, Wa 


Ala.—Ex p. Southern Tel. 
Ala. 564. 
aft a v. Hightower, 68 Ga. 
Ind.—Burson v. National Park 
Bank, 40 Ind. 173, 13 AmR 285 [overr 
Aurora v. West, 25 Ind. 148]. 
La.—Johnson v. New Orleans Nat. 


Banking Assoc., 33 La. Ann. 479; 
Goodrich v. Hunton, 29 La. Ann. 372; 


in their original: 
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to be appealable.”° 


[§ 301] bb. Remand to State Court. An order 
of a United States court, remanding or refusing to 
remand a case to the state court from which it was 
removed, is an order from which no appeal or writ 
of error will lie.*4 


But a judgment of a federal 
after plaintiff, having unsuccess- 


fully moved to remand the cause to the state court 
whence it was removed, had elected to stand upon 
his motion to remand and refused to recognize the 
jurisdiction of the federal court, that plaintiff take 
nothing by the suit, and that defendants go hence 
without day and recover their costs against plain- 
tiff, is final for the purpose of appeal or writ of 


Transfer of Causes in State 


Unless otherwise provided by statute, an . 
order granting or denying a motion to transfer a 


state court to another, being inter- 
appealable;** and the same is true 


Rosenfield v. Adams Express Co., 21 
La. Ann. 233. Compare Bodenheim-. 
er’s Succ., 35 La. Ann. 1033. 

Mass.—Long v. Quinn, 215 Mass. 
85, 102 NE 348; Bryan v. Richard- 
son, 153 Mass. 157, 26 NE 435; Ellis. 
v. Atlantic, etce., R. Co., 134 Mass. 338, 

Mich.—Crane v. Reeder, 28 Mich, 
527, 15 AmR 228. 

N. Y.—De Camp vy. New Jersey 


Mut. L. Ins. Co., 32 N. Y. Super. 481 
[dist Illius v. New York, ete, R. 
Co, 185N) YY. 5971. 


Oh.—Home lL. Ins. Co. v. Dunn, 
20 Oh. St. 175, 5 AmR 642; Hadley 
v. Dunlap, 10 Oh. St. 1. Compare 
Home L. Ins. Co. vy. Dunn, 19 Wall. 
(U. S.) 214,. 22 L. ed, 68 [rev 20 
Oh. St.) 175,57 AmR +642]. 

W. Va.—Henen v. Baltimore, ete., 
Ri Comin wievia. 8 Si- 

Wis.—Whiton v. Chicago, ete, R. 
Co., 25 Wis. 424, 3 AmR 101; Akerly 
v. Vilas, 24 Wis. 165, 1 AmR 166. 

71. Act March 3, 1887 (24 U. S.. 
St. at L. 555 c 373 § 6), as amended 


by act Aug. 13, 1888 (25 U. S. St. at 
L. 4383 ec 866); Illinois Cent. R. Co. 
v. Brown, 156 U. S. 386, 15 SCt 656,, 
39 L. ed. 461; Bender v. Pennsylvania 
Co., 148 U0. iS) 5025.13 SCtL640, s76TR 
ed. 537; Joy v. Adelbert College, 146 
U. S. 355, 13 SCt 186, 36 L. ed. 1003; 
Birdseye v. Shaeffer, 140 U. S. 117, 
11 SCt 885, 35 L. ed. 402; Texas 
Land, etc., Co. v. Scott, 137 U. S. 436, 
11 SCt 140, 34 L. ed. 730; Gurnee v. 
Patrick County, 137 U. S. 141, 11 SCt 
34, 34 L. ed. 601; Richmond, etc., R. 
Co. v. Thouron, 134 U. S. 45, 10 SCt 
517, 33 L. ed. 871; Chicago, ete. R. 
Co. v. Gray, 131 U. S. 396, 9 SCt 793,. 
33 L. ed. 212; Sherman v. Grinnell, 
£23) U.S) 679)" 8 SCt 260! kodt Timed: 
278; Wilkinson v. Nebraska, 123 U. S. 
286, 8 SCt 120, 31 L. ed. 152; Morey 
v. Lockhart, 123 U. S. 56, 8 SCt 65, 
31 L. ed. 68; Harding vy. Corn Prod- 
ucts Mfg. Co., 198 Fed. 628, 117 CCA 
332; Patten v. Chilley, 50 Fed. 335 
: be ae ae. re Coe, 49 Fed. 481, 
;-May v. State Nat. 

59 Ark. 614, 28 SW 431. ee 

2. ecker_v. National Enameling, 
ete., Co., 204 U. S. 176, 27 Sct 1st 
51 L. ed. 430, 9 AnnCas 757. 

73. Orders determining action and 
 erteed judgment, etc. see supra 


Orders as involving merits see 
supra § 264. 

74. Ark.—St. Louis, ete., R. Co. 
v. Memphis, ete, R. Co., 102 Ark. 
492, 143 SW 107 (transfer of cause: 
from circuit court to chancery court 
or vice versa); Sisk v. Bluff City 
Bank, 129 SW 530 (denial of motion 
to transfer cause to chancery court); 
Gilbert v. Shaver, 91 Ark. 231, 120 
SW 833; Womack y. Connor, 74 Ark, 
352, 85 SW 783 (holding that, where 
no judgment was rendered in an ac-. 
tion after an order transferring the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 302-304]. 


of an order remanding or refusing to remand a 
cause which has been transferred.” 

e. Parties, Process, and Pleadings—(1) 
Final judgments or orders 
as to parties are appealable,’® and in some jurisdic- 
tions, under the special provisions of the statute, 
certain orders in relation to parties are appealable, 
As a general rule, how- 
ever, an interlocutory order overruling or sustaining 


[§ 303] 
Parties—(a) In General. 


although interlocutory.” 


cause from the chancery to the cir- 
cuit court, no appeal could be taken 
therefrom under Kirby Dig § 1188 
subd 1, authorizing an appeal from 
a judgment in an action on which 
any intermediate order involving the 
merits and necessarily affecting the 
judgment may be reviewed; nor un- 
der subd 2, allowing an appeal from 
an order affecting a_ substantial 
right, when such order, in effect, de- 
termines the action and prevents a 
judgment from which an appeal 
might be taken, or discontinues the 
action, since such order, although it 
affects a substantial right, does not 
in effect determine the action and 
prevent judgment, or discontinue the 
action). 

Ky.—Mercer v. Glass, 89 Ky. 199, 
12 SW 194, 11 KyL 373 (holding that 
an order transferring an aclion from 
one court of the state to another is 
not a final order, and hence not with- 
in the appellate jurisdiction of the 
court of appeals, as the statute con- 
fines the appellate jurisdiction of 
that court to final orders and judg- 
ments). : 

Minn.— Antonsky v. City 
House, 109 Minn. 96, 123 NW _ 56. 

Nebr.—Huffman vy. Rhodes, 72 Nebr. 
57, 100 NW 159. 

N. Y.—Bonagur.v. Orlandi, 51 
Mise. 663, 101 NYS 115 (transfer 
from municipal to city court). 

Transfer to particular calendar or 
docket see supra § 291. 

Change of venue see supra § 294. 

75. Gilbert v. Shaver, 91 Ark. 231, 
120 SW 833 (order of chancery court 
remanding cause to circuit court). 

76. Beechwood y. Joplin-Pittsburg 
RANCO. i SNOW AL ole LOS a SVE SOS 
(holding that an order substituting 
the trustee in bankruptcy of a plain- 
tiff in a personal injury action in 
the place of plaintiff is a final judg- 
ment and appealable). , 

Intervention see infra § 304. 

77. Kay v. Pruden, 101 Iowa 60, 
69 NW 1137 (holding that an order 
striking out an amendment of the 
complaint which added another de- 
fendant, alleged that he was jointly 
liable with the original defendant, 
and set up ground for attachment 
as against him, was appealable un- 
der Code § 3164, allowing an appeal 
to be taken from an order made af- 
fecting a substantial right in an ac- 
tion, when such order, in effect, de- 
termines the action and prevents a 
judgment from which an appeal 
might be taken); Chapman v. Forbes, 
123 N. Y. 532, 26 NE 3 (order made 
on defendant’s motion bringing in 
another as a party defendant); Bol- 
ton v. Donavan, 9 N. D. 575, 84 NW 
357 (holding that, while an inter- 
locutory order bringing in an addi- 
tional party defendant is not ap- 
pealable under the subdivision of the 
statute allowing an appeal from an 
order determining the action or pre- 
venting a judgment from which an 
appeal might be taken, it is appeal- 
able under the subdivision granting 
an appeal from an interlocutory or- 
der “when it involves the merits of 
an action, or some part thereof’’); 
Heckla F. Ins. Co. v. Morrison, 56 
Wis. 133, 14 NW 12 (holding that an 
order requiring plaintiff in an action 
to foreclose a mortgage to make the 
claimant of an adverse and para- 
mount interest in the premises a 
party defendant is appealable as af- 
fecting the merits of the action); 
Tubbs v. Doll, 15 Wis. 640 (denial of 


Dye 
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[§ 304] 


motion to bring in new party de- 
fendant). — 

[a] Discretion— (1) In North 
Carolina an appeal may be taken, 
sometimes ‘at once and sometimes 
after the final judgment, from or- 
ders of the superior court making or 
refusing to make additional parties 
to actions under the power con- 
ferred by Code §§ 184, 189, when 
such order affects a substantial right 
of the appellant, as the power is 
not one to be exercised in all cases 


in the absolute discretion of the 
court, not subject to review. Mer- 
Lill ever errs en On. Ne Oa OOM hehe 


Stephenson v. Peebles, 77 N. C. 364; 


Pheebe. v.. Black, “76 IN. C. 3795) Col- 
grove v. Koonce, 76 N. C. 363; Rol- 
tins’ vie Rollins, (6—.Ne) Co 264 Pas (G2) 


But discretionary orders making or 
refusing to make additional parties 
are not appealable in the absence of 
abuse of discretion. Aiken v. Rho- 
diss) Mfg. Con plat IN. C2339, 553) ,o8 
867 (holding that, where a corpora- 
tion sought to be joined as a party 
defendant was a proper but not a 
necessary party, the denial of such 
application in the exercise of the 
court’s discretion was not appeal- 
able); Bernard v. Shemwell, 139 N. 
C. 446, 52 SE 64. (3) Discretionary 
order as to substitution of parties 
not appealable see also St. John v. 
West, 4 HowPr (N. Y.) 329. 

[b] Who may appeal.—But an ap- 
peal from an order making parties 
cannot be allowed to other parties 
who do not show that some substan- 
tial right of their own is thereby 
affected. EXmry v. Parker, 111 N. C. 
261, 16 SE 236. See infra §§ 498-528. 

Orders determining action and pre- 
yous. judgment, etc. see supra § 
66. 

Orders affecting substantial rights 
see supra § 265. 

; erage involving merits see supra 

78. U. S.—Ex p. Cutting, 94 U. S. 
14, 24 L. ed. 49. 

Cal.—Grant v.,. Los Angeles, etc., 
Rag © Ou uo Calm iblay 47 we sila, (Onder 
substituting parties); Welsh v. Al- 
len, 54 Cal. 211. 
pe C.—Lamon v., McKee, 18 D. C. 

Hes 

Ga.—Clark v. Dallas Land Co., 141 
Ga. 110, 80 SE 556 (refusal to make 
one a party); Workingmen’s Union 
Assoc. v. Reynolds, 1388 Ga. 123, 74 
SE 838; Ray v. Anderson, 117 Ga. 
136, 43 SEH 408; McConnell v. Wesi, 
105 Ga. 468, 30 SE 654. 

Ind.—Ray v. Moore, 19 Ind. A. 
690, 49 NE 1083. 

Iowa.—Peter Schoenhofen Brewing 
Co. v. Giffey, 143 NW 1017 (order 
permitting a corporation to be made 
a defendant). 

Kan.—Chicago, etc., R. Co. v. Butts, 
55 Kan. 660, 41 P 948. 

Mich.—Miller v. McLaughlin, 135 
Mich. 646, 98 NW 390 (holding that 
an order overruling a plea to re- 
quire that another party be brought 
in as defendant in a suit in equity 
to foreclose a mortgage is an inter- 
locutory order, and is not appegal- 
able). 

Minn.—Sundberg v. Goar, 92 Minn. 
143, 99 NW 6388; Bennett v. Whit- 
comb, 25 Minn. 148. 

Mo.—Harrison y. Scott, 72 Mo. A. 
658 (holding that an order requiring 
nothing more than that certain per- 
sons be made parties by interpleas 
is not appealable). 

Mont.—State vy. First Judicial Dist. 


Cnt. 406 


objections as to parties, directing, permitting, or 
refusing an amendment as to parties, or a substitu- 
tion or addition of parties, or an order denying a 
motion-to vacate such an order, is not appealable.7® 
(b) Intervention. 
special statutory provision an interlocutory or dis- 
cretionary order or decree permitting or refusing to 
permit intervention in the cause is not appealable.”? 
Such orders, however, are appealable in some states 


In the absence of 


Ct., 28 Mont. 445, 72 P 867 (holding 
that under the statute providing for 
an appeal from a final judgment an 
order substituting a claimant of 
property, on application of defendant 
in a claim and delivery action, in 
lieu of defendant, is not a final de- 
termination from which an appeal 
is allowable). 9 

Nebr.—Hall v. Vanier, 7 Nebr. 397. 

N. Y.—Oscar Schlegel Mfg. Co. v. 
Sternon, 74 Misc. 89, 131 NYS 650 
(order of municipal court granting 
plaintiff's motion to amend defen- 
dant’s name); White v. Lawyers’ 
Surety Co., 84 NYS 24% (order of 
municipal court making another party 
defendant); St. John v. West, 4 How 
Golo. : 

N. C.—Bernard v. Shemwell, 139 
N. C. 446, 52 SH 64 (order sustaining 
demurrer for defect of parties); 
Gammon v. Johnson, 126 N. C. 4 
35 SE 185; Bmry vy. Parker, 111 N. 
C. 261, 16 SE 236; White v: Utley, 
DAAN, (Cebit 

Pa.—Bossler.y. Johns, 2 Penr. & 
Wiss toolte 


S. C.—Ex p. Ferguson, 82 S. @ 
563, 64 SE 750 (order that certain 
persons be made parties); McDaniel 
v. Atlantic Coast Line R. Co.,'76 S. 
C. 15, 56 SE 543 (holding that an 
order amending pleadings by strik- 
ing out names of certain parties is 
not appealable). 

Tex.—Childress v. State Trust Co., 
(Gives A.) 32S Ww. 330: 

Wash.—Sliscovich v. Scandinavian- 
American Bank, 78 Wash. 660, 139 
12 606 (order requiring plaintiff to 
bring in another defendant, although 
it was claimed that the record 
showed that it was impossible to 
do so). 

Wis.—Schmuhl vy. Milwaukee Elec- 
tricks Row etes. (Co. 56 Wisma Sp imnlnG 
NW 787 (order denying motion to 
bring in a proper, but not a neces- 
sary, party); Cook v. Menasha, 95 
Wis. 215, 70 NW 289. 

Substitution of parties on revival 
eat ca taten) of action see infra § 


[a] On rule against sheriff.—The 
refusal of the court to permit a 
sheriff, who has been ruled for a 
failure to make the money due on 
an execution in his hands, to bring 
in another as a codefendant to the 
rule cannot be brought by the sheriff 
to the supreme court for review, 
where no final judgment has been 
rendered against him. McConnell y. 
West, 105 Ga. 468, 30 SE 654. 

_, 79. U. S—Credits Commutation 
COR iG Wish ake Oe Sin Sila 20) Sor 
636, 44 L. ed. 782 [aff 91 Fed. 570, 
34 CCA 12]; Blaffer v. New Orleans 
Water Supply Co., 160 Fed. 389, 87 
CCA 341; Land Title, ete., Co. v. 
Tatnall, 132 Fed. 305, 65 CCA 671; 
Land Title, etc., Co. v. Asphalt Co. 
of America, 127 Fed. 1, 62 CCA 23: 
Massachusetts L. & T. Co. v. Kansas 
Citys (6UC. eh COmmNn OmHicde no SameLO 
CCA 18; Buel v. Farmers’ L. & T. 
Co., 104 Fed. 839, 44 CCA 213: Jones 
v. Sands, 79 Fed. 913, 25 CCA 233 
(holding that an order of the circuit 
court denying the petition of non- 
resident creditors of an insolvent 
foreign corporation to be made for- 
mal parties to a suit for the ap- 
pointment of ancillary receivers, and 
to be allowed to participate in the 
distribution of assets by such re- 
ceivers, was not a final determina- 
tion of the creditors’ right to par-’ 
ticipate in such distribution, from 


478 [3C.J.] 


under statutes allowing appeals from interlocutory 
orders or decrees involving the merits of the action 
or some part thereof, or other special provisions of 
And it is gener- 


the statute covering such cases.®° 
ally held that the final denial or 


petition or application to intervene is a final judg- 


which an appeal would lie to the 
circuit court of appeals). Compare 
infra this section text and notes 81- 
82. 

Ala.—Walker v. National Guaranty 
Tide Ie Cool sa Alan 240, ole poOm 
(decree sustaining a demurrer to pe- 
tition of intervention, with leave to 
amend). 

Ariz.—Cobre Grande Copper Co. v. 
Greene, 8 Ariz. 98, 68 P 524. 

D. C.—Lamon v. McKee, 18 D. C. 
446. 


Ill.—Young v. Matthiesen, 
Zine COs 105 0 26. f 
Iowa.—Peter Schoenhofen Brewing 
Co. v. Giffey, 143 NW 1017 (order 
permitting corporation to be made a 
defendant). rye: 
Ky.—Fairthorne v. Wigginton, 11 
Hackworth v. Thomp- 
son, 7 Kyl 294. ‘ 
NER ee cette v. Detroit, 137 Mich. 
247, 100 NW 566. 


etc., 


Mo.—Roberts v. Patton, 18 Mo. 
485. 
Nebr.—Whitney v. Spearman, 50 


Nebr. 617, 70 NW 240., 

N. C.—Gammon y. Johnson, 126 N. 
CG 64, 35 SE 185 (holding that, as 
an order allowing a judgment credi- 
tor to be made a party to mortgage 
foreclosure proceedings is an inter- 
locutory order, an appeal therefrom 
is premature). : 

Pa.—Sailor Planing Mill, etc., Co. 
v. Moyer, 35 Pa. Super. 503. 

Tex.—Stewart v. State, 42 Tex. 
242; Moore v. Cobe, (Civ. A.) 156 SW 
1142. 

Utah.—Jones v. New York L. Ins. 
Co., 11 Utah 401, 40 P 702. 

Wyo.—Greenawalt v. Natrona Impr. 
Co., 16 Wyo. 226, 92 P 1008. 

Can.—Connolly v. Armstrong, 35 
Can. S. C. 12; Hamel v. Hamel, 26 
Cann o. Cait. 

See also infra § 322. 

In attachment see infra § 390. 

80. Bicklin v. Kendall, 72 Iowa 
490, 34 NW 288; Leon. First Nat. 
Bank v. Gill, 50 Iowa 425; Honegger 
v. Wettstein, 94 N. Y. 252 (holding 
that an order allowing a receiver of 
defendants to intervene and defend 


is appealable under the statute as, 


an order which necessarily affects 
the final judgment); Rutledge v. 
Tunno, 63 S. C. 205, 41 SE 308 (hold- 
ing that an order refusing a petition 
‘to be made a party to a cause is ap- 
pealable under a statute allowing an 
appeal from an order affecting a sub- 
stantial right made in an action, 
where such order in effect determines 
the action and prevents a judgment 
from which an appeal might be 


taken); Schaetzel v. Huron, 6 Soaps 
134, 60 NW 741. See also infra § 
322 


[a] Review on exception.—In Mas- 
sachusetts where the court allows a 
third person’s petition for admission 
as a party plaintiff, notwithstanding 
its want of authority to do so as a 
matter of discretion, defendant may 
take advantage of the error by ex- 


ception. Partridge v. Arlington, 193 
Mass. 530, 79 NE 812. 
[b] Order affirmed.— An order 


granting a motion for leave to. in- 
tervene as a defendant will be af- 
firmed on appeal, if the order does 
not affect a substantial right of de- 
fendants appealing therefrom. Dor- 
land v. Fidelity Dev. Co., 161 App. 
Div. 916, 146 NYS 297. 

81. U.S.—Cathay Trust v. Brooks, 
L938 Med. i973; .L14 ACCA. 125, “Corder 
denying petition to intervene in pro- 
ceeding relating to set-off of judg- 
ments); U. S. Trust..Co. v. Chicago 
Terminal Transfer R. Co., 188 Fed. 
292, 110 CCA 270 (holding that an 
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overruling of a 
tionary order or 


order denying a petition to intervene 
in a pending cause, if petitioners 
were entitled to intervene as a mat- 
ter of right, is a final order and ap- 
pealable); Illinois Steel Co. v. Ram- 
sey, 176 Fed. 853, 100. CCA 323 
(holding that, where a court by its 
receiver has taken possession of all 
of the property of a corporation in 
a creditors’ suit, another creditor 
may in a proper case intervene in 
Such suit as a matter of right, and 
an order denying it such right is ap- 
pealable); U. S. v. Philips, 107 Fed. 
824, 46 CCA 660; Hamlin vy. Toledo, 
etc., R. Co., 78 Fed. 664, 24 CCA 271, 
36 LRA. 826. 

Ala.—Weller v. Rensford, 164 Ala. 
312, 51 S 344; Ex px Gray, 157 Ala. 
358, 47 S 286, 131 AmSR 62; Thorn- 
ton v. Highland Ave., etc, R. Co., 94 
Ala. 353, 10 S 442. = 

Cal.—Dollenmayer v. Pryor, 150 
Cal. 1, 87 P 616; Donner v. Palmer, 
45 Cal. 180; Stich v. Dickinson, 38 
Cal. 608; Hadsall v. Case, 15 Cal. A. 
bal tld) Le 3830) Thorpe’ va vuNoren 
Moneta Garden Lands Water Co., 12 
Cal. A. 186, 106 P 1107. These cases 
overrule Wenborn vy. Boston, 23 Cal. 
321, in so far as it is to the con- 
trary. Dollenmayer vy. Pryor, supra. 

Colo.—Peo. v. Sixth Judicial Dist. 
Ct, 54° Colo 576, T31°P 424° eienry ve 
Traveters’ Ins. Co., 16 Colo. 179, 26 
PAsl 3. 

Se C.—Parsons v. Little, 28 App. 

Ky.—Aull v. Bowling Green Opera 
House Co., 122 Ky. 621, 92 SW 943 
(holding that where, in an action 
for settlement of a partnership, 
there is a judicial sale of property, 
and a general writ of possession is 
awarded against the tenants occupy- 
ing the property in favor of the as- 
signee of the purchasers, to whom a 
commissioner’s deed has been made, 
the denial of the petition of a ten- 
ant to be made a party, he alleging 
a lease from the purchasers, and 
the issuance of the writ of posses- 
sion, is a final judgment, within Code 
Civ. Pr. § 368, and so authorizes an 
appeal). 


Nebr.—Harman  v. Barhydt, 20 
Nebr. 625, 31 NW 488. 
Pa.—In re Frey, 237 Pa. 269, 85 


A 147. - 

Philippine.—Ortiz  v. 13 
Philippine 130. 

S. C.—Rutledge v. Tunno, 63 S. C. 
205, 41 SE 308. 

Wis.—National Distilling Co. v. 
Seidel, 103 Wis. 489, 79 NW 744. 

Can.—Rattray v. Larue, 15 Can. 
Seen L02: : 
seen Rae v. Denis, 4 Que. Pr. 

See also infra § 322. 

[a] Contra.—Cobre Grande Cop- 
per Co. v. Greene, 8 Ariz. 98, 68 P 
524 (holding that under the statute 
providing for appeals from final 
judgments, or orders in the nature 
thereof, an appeal will not lie from 
an order denying an application in 
a pending suit to permit a person to 
intervene and become a party there- 
to):*_ Moore, v. Cobe, (CTéx)  Civs Ao) 
156 SW 1142 (holding that an order 
dismissing a petition in interven- 
tion on motion is not appealable); 
Greenawalt v. Natrona Impr. Co., 16 
Wyo. 226, 92 P 1008 (holding that an 
order sustaining a demurrer to a 
petition to intervene is not a judg- 
ment or final order from which an 
appeal will lie). 

82. Credits Commutation Co. v. 
Un AS. A, wt aS 34,5 202 SCtuGa Grae 
L.. ed. 782 [aff 91 Bed. 570, 34 CCA 
12] (holding that a statement in an 
order denying leave to intervene, 


Trent, 


ment or order so far as the petitioner or applicant 
is concerned, and therefore subject to appeal or writ — 
of error by him, unless it is within the discretion 
of the court, so as to come within the rule preclud- 
ing an appeal or writ of error to review a discre- 


deecree.®? 


that leave is denied, “not as matter 
of discretion, but because said peti- 
tions do not state facts sufficient to 
show that the petitioners, or either - 
of them, have a legal right to inter- 
vene,’ does not amount to an ad- 
judication against the rights as- 
serted in the petitions, as if upon 
demurrer thereto, but the denial is 
only an exercise of usual discretion 
in passing upon the right of inter- 
vention, which is not a final decision 
for the purpose of appeal); Blaffer 
v. New Orleans Water Supply Co., 
160" ‘Fed:'" 389, 87 :CCAS 341% eizand 
Title, etc., Co.’ v. Tatnall, 132, Fed: 
305, 65 CCA 671 (discretionary order 
denying petition of a bondholder for 
leave to intervene in a foreclosure 
suit brought by the mortgage trus- 
tee as representing all the bond- 
holders); Land Title, ete, Co. v. 
Asphalt Co. of America, 127 Fed. 1, 
62 CCA 23; Massachusetts Loan, etc., 
Co. v. Kansas City, ete., R. Co., 110 
Fed. 28, 49 CCA 18 (holding that, 
where an order granting conditional 
leave to intervene is set aside be- 
fore the condition has been complied 
with, the case stands the same as 
though the application had been de- 
nied in the first instance; and, when 
the showing made by the petition is 
such that the granting or refusing of 
leave to intervene was discretionary, 
the petitioner not being entitled to 
such leave as a matter of right, the 
order refusing leave is not appeal- 
able); U. S. v. Philips, 107 Fed. 824, 
46 CCA 660; Buel v. Farmers’ L. & 
T. .Co.,. 104 Wed... 8395/44 CCAY) 213 
{certiorari den 180 U. S. 639, 21 SCt 
921, 45 L. ed. 711] (holding that 
findings stated in an order refusing 
leave to file an intervening petition, 
purporting to determine questions of 
fact raised by such petition, must be 
construed as having been made only 
for the purpose of the motion, and 
not as a final adjudication upon such 
facts which would bind the petition- 
er or give him ground for an appeal 


therefrom); Toledo, etc., ak Osa Ne 
Continental Trust Co., 95 Fed. 497, 
36 CCA 155 [mod 86 Fed. 929]; 


Jones v. Sands, 79 Fed. 913, 25 CCA 
233; Lewis v. Baltimore, ete., R. Co., 
62 Fed. 218, 10 CCA 446. 

[a] Proper practice for chancellor 
to allow appeal.—It has been held, 
however, that since there are two 
kinds of intervention, one belonging 
to the class of cases in which leave 
to intervene is entirely discretion- 
ary, and the other to that class in 
which the right is absolute, and as 
it is sometimes difficult to determine 
to which class a particular interven- 
tion belongs, the correct practice for 
a chancellor, after refusing leave to 
intervene, is to grant an appeal as 
a matter of course, if prayed for, 
since the intervener would otherwise 
be entirely without remedy if the 
refusal should be a mistake. U. S. 
v. Philips, 107 Fed. 824, 46 CCA 660. 

[b]. Striking out after granting 
leave to intervene.—(1) Although 
the. allowance or denial of an ap- 
plication to intervene in a suit rests 
in the. discretion of the court, and 
no appeal can be taken from an order 
on such an application, it has been 
held that when an order has been 
made admitting a party, although 
with leave reserved to others to 
move to strike out his pleadings, and 
on such motion an order is made 
denying the right to intervene or 
plead, such latter order, being in 
effect a dismissal of the party from 
the cause, is appealable as a final 
decree. Hamlin v. Toledo, ete. R. 
Co., 78 Fed. 664, 24 CCA 271, 36 LRA 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ° 
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[§ 305] (2) Process *°—(a) In General. Unless 
the case is covered by some special statutory pro- 
vision changing the general rules, an appeal will 
not lie from an interlocutory or discretionary order 
or decree overruling a motion to quash-or set aside 
the writ or summons in an action or the service 
thereof ;*+ from an order quashing or setting aside 
the summons and return thereon,®® or the service 
thereof personally or by publication ;®° from rulings 
on motions to amend a summons or the return | 
thereof ;*’ from an order directing substituted ser- 
vice of summons;** or from an order denying a mo- 
tion to set aside the complaint for failure to con- 


826. See also Parsons v. Little, 28 
App. (D. C.) 218 (holding that where 
a petition to intervene in equity is 
treated as having been properly filed, 
although formal leave to file was 
not granted, and it is dismissed on 
its merits, an appeal by the peti- 
tioner will lie). (2) But, where a 
motion for leave to file a petition 
for leave to intervene is marked 
“Biled’” by the clerk by mistake be- 
fore leave to file has been granted, 
an order striking the petition from 
the files until such time as the court 
shall pass on the Dettilowers right 
to file the same is an order merely 
purging the records of the court of 
a mistake, and is therefore unap- 


ts Born vy. Schneider, 128 Fed. 
L7O% : 
83. Dismissal or refusal to dis- 


miss action for defect of process or 
service thereof see infra.§§ 332, 335. 

Rulings as to service of pleading 
see infra § 308. 

34. . C.—Mitchell Min. Co. v. 
Emig, 35 App. 527 (holding that an 
appeal by a foreign corporation 
would not lie from an order over- 
ruling a motion on a special appear- 
. ance’to vacate a return of the sum- 
mons and to set aside the subse- 
quent orders on the ground that de- 
fendant was not doing business and 
had no place of business in the dis- 
trict, as the order was not a final 
one); Chappell vy. O’Brien, 22 App. 
190 (to vacate order of publication). 

Ga.—Brakelow Steamship Co. v. 
West, 121 Ga. 104, 48 SE 693; State 
Mut. Life, etc., Assoc. v. Kemp, 115 
Ga. 355, 41 SE 652. 

Kan.—Reynolds v. Packers’ Nat. 
Bank, 66 Kan. 461, 71 P 847; Kan- 
sas Rolling Mill Co. v. Bovard, 34 
Kan. 21, 7. -P; 622; Potter v. Payne, 
Sie ica ge Leuk Ola. 

Md.—Oland v. Watertown Agricul- 
tural Ins. Co., 69 Md. 248, 14 A 669; 
Welch v. Davis, 7 Gill 364. 

Mich.—Brady v. Toledo, etc, R. 
Co., 73 Mich. 457, 41 NW_503. 

N. Y.—McCoun v. New York Cent., 
etc., R. Co., 50 N. Y. 176 (substantial 
right not affected); Hammond v. Til- 
jotson, 18 Barb. 332 (discretionary 
order denying motion to set aside 
summons). 

Pa.—Tobin v. Tobin, 32 Pa. Super. 
186 (holding that no appeal lies from 
an order discharging a rule to show 
cause why service of a subpcena in a 
suit for divorce should not be set 
aside, as such order is interlocutory). 
And see Platt v. Belsena Coal Min. 
Wo LOE eiea eel haan AU 20 Ka 

Ss. D—Ryan vy. Davenport, 5 S. D. 
203. 58 NW 568. 

Va.—Roger vy. Bertha Zine Co., 19 
SE 782. 

Wash:—Powell v. Nolan, 32 Wash. 
403, 73 P 349 (holding that an order 
denying a motion made on ‘special 
appearance to quash a_ service of 
summons is not appealable under the 
statute authorizing appeals from any 
order affecting a substantial right, 
which: in effect determines the ac- 
tion or proceeding, or prevents a 
final judgment); Prussian Nat. Ins. 
Co. v. Northwest F. & M. Ins. Co., 
£9! Wash, 281, 53. P 158. ‘ 

Wis.—Welsher v. ‘Libby, 106 Wis. 
291, 82 NW 143; Latimer v. Central 
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[§ 306] 


Electric Co., 101 Wis: 310, 77 NW 
155 (holding that an order denying 
defendant’s motion to set aside the 
service of summons by publication 
is not appealable under the provision 
allowing appeal from “an order af- 
fecting a substantial right, made in 
any action, when such order in ef- 
fect determines the action and pre- 
vents a judgment from which an ap- 
peal might be taken’’); Rahn vy. Gun- 
nison, 12 Wis. 528 (holding that the 
mere matter of having the summons 
properly attested does not involve 
the merits of the action or any part 
thereof, or affect a substantial right, 
within the statute allowing appeals, 
and therefore an appeal does not lie 
from an order denying a motion to 
strike out the summons because not 
properly attested). 

Can.—-Martin v. Moore, 18 Can. S. 
C. 634. 

[a] Review on appeal after final 
judgment.—But a summons issued in 
an action in a superior court, mate- 
rially defective in respect to time 
or place of its return, to which ob- 
jection has been duly taken and pre- 
served, will, according to the weight 
of authority, be quashed in a direct 
proceeding after judgment in the 
same action to reserve for error in 
refusing to quash it. M. Fisher, etc., 
Co. v. Crowley, 57 W. Va. 312, 50 
SE 422. Waiver or estoppel to al- 
lege error see infra XVI in 4 C. J. 
See also Process [30 Cyc 529, 530]. 

85. Dupuy v. Shear, 29 Cal. 238; 
Rodrigues v. Correia, 20 Hawaii 563; 
Winn v. Carter Dry Goods Co., 102 
Ky. 370, 43 SW 436, 19 KyL 1418; 
Wearen v. Smith, 80 Ky. 216; Oland 


v. Watertown Agricultural Ins. Co., 
69 Md, 248, 14 A 669. 

86. Collin County Nat. Bank _ v. 
Hughes, 152 Fed. 414, 81 CCA 556 


[reh den 155 Fed. 389, 83 CCA 661]; 
Lewis v. Barker, 46 Nebr. 662, 65 NW 
778; Standard Distilling Co. v. Frey- 
han, 34 Nebr. 434, 51 NW 976; Per- 
singer v. Tinkle, 34 Nebr. 5, 51 NW 
299; Brown v. Rice, 30 Nebr. 236, 
46 NW _ 489; Goldie v. Stewart, 5 
Nebr. (Unoff.) 523, 99 NW 255; Equi- 
table Trust Co. v. Salberg, 77 Misc. 
129, 136 NYS 52; Schloss v. Wilson, 
74 Mise. 90, 131 NYS. 614; Honerine 
Min., ete., Co. v. Tallerday Steel Pipe, 
ete, Co., «30. (Utah 449. 85 “P6256. 
(holding that an order quashing the 
service of the Summons without dis- 
missing the action is not a final judg- 
ment from which an appeal will lie 
under Const. art 8 § 9, and Rev. St. 
[1898] § 3300, providing that from 
all final judgments of the district 
court there shall be a right of ap- 
peal to the supreme court, and Rev. 
St. [1898] § 3183, declaring that a 
judgment is a final determination of 
the rights of the parties in an action 
or proceeding). 

87. Techen v. Hoffmeyer, 77 Il. 
A. 203; Cooper v. Kinney, 2 Hilt. 
(N. Y.) 12: New York v. Burns, 107 
NYS 742: Nelson v. Brown, 59 Vt. 
600, 10 A 721. 


88. Long Island Bank v. Gregory, 
132 App. Div. 93, 116 NYS 309. 

89. Sibley County v. Young, 21 
Minn. 835. 

90. Ark.—State Bank vy. Bates, 10 
Ark. 631. 


form to the summons as to the relief prayed.*° 
some jurisdictions, however, either because the or- 
der prevented further prosecution of the suit, and 
was therefore final, or because it was considered 
within a statute allowing appeals from interlocutory 
orders affecting substantial rights, involving the 
merits, or determining the action and preventing a 
judgment therein, appeals have been sustained from 
orders quashing or setting aside the writ or sum- 
mons, or the service or return thereof,®® and from 
an order refusing to quash or set aside the sum- 
mons or service thereof.®* 

(b) Scire Facias on Judgment. An or- 


[3.C2S.] 479 


In 


5 Blackf.. 


eam rg v. Peniwell, 

POS ge v. Corbin, 4 Iowa 

Kan.—Newberry v. Arkansas, etc.,. 
RR.) Cos, 62" Kane 16133035 (Pano, 

Md.—State v. Pennsylvania Steel 
Co., 123 Md. 212, 91 A 136, 140 [dist 
Oland v. Agricultural Ins. Co., 69 
Md. 248, 14 A 669]. 

Mo.—Johnson y. U-iited R. Cos., 
227 Mo. 423, 127 SW 63 (quashing of 
service of process by publication). 

Ney.—Tiedemann y. Tiedemann, 35 
Nev. 259, 129 P’ 313. 
aca vical v. Stevenson, Wright 


E16; 

Pa.—Ben Franklin Coal Co. v. 
Pennsylvania Water Co., 25 Pa. 
Super. 628 (holding that an order 


setting aside a sheriff's return of 
service on a corporation is a final 
order from which an appeal will lie).. 
Wash.—Tatum y. Geist, 40 Wash. 
575, 82 P 902; Wagnitz v. Ritter, 31. 
Wash. 343, 71 P 1035 (holding that 
inasmuch as an action is commenced, 
by the service of a summons, or by 
filing a complaint and serving a sum- 
mons within ninety days, where more 
than ninety days have elapsed be- 
tween the time of filing a complaint. 
and an order quashing the service 
of the summons, the order has: the 
effect of discontinuing the action and 
preventing a final judgment there-- 
in, and is appealable under the stat- 
ute); Deming Inv. Co. v. Ely, 21 
Wash. 102, 57 P 353; Embree v. Mc- 
Lennan, 18 Wash. 651, 52 P 241; 
Toe ¥. peidien, ete., Lumber Co., 
ash. Peo or LO orl ano, } 
20S 39 LRA 548. seria se 
is.—State v. Lincoln, 67 Wis. 
30 NW 360. ‘ pai 
nt.—Ryckman v. Randolph, 20. 
Oni Alay 14 OntWR 908, 1013, 1024. 
[a] Against foreign corporation.— 
Thus it has been held that an order. 
quashing the return to a summons, 
because defendant, a foreign corpora- 
tion, was not engaged in business: 
within the state, and the summons 
was not served upon an agent au- 
thorized for that purpose, is a final 
order, from which an appeal can be: 
taken. State vy. Pennsylvania Steel 
eee Aas Md. aoe preg 140; State v. 
ennsylvania ee Oo wut 
91 A 136. Se Boe 
[b] Quashing personal service on 
nonresident.—Tiedemann. v. Tiede- 
mann, 35 Nev. 259, 129 P 313. 
Orders determining action and pre-. 
venting, judgment, etc. see supra § 
Opes involving merits sce supra 


91. Plano Mfg. Co. v. Kaufert, 86 
Minn. 13, 89 NW 1124 (holding that, 
while an order denying a motion of 
defendant, appearing specially for 
that purpose, to set aside service of 
summons is not appealable under the 
provision of the statute allowing an 
appeal from an order which deter- 
mines the action and prevents a 
judgment from which an. appeal 
might be taken, it is appealable un- 
der the provision allowing an appeal 
from an order “involving the merits 
of the action or some part thereof”): 
National Exch. Bank vy. Stelling, 32° 
S. C. 102, 10 SE 766 (holding that an 
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der which quashes the service of 


facias by publication to revive a judgment, without 
determining that the writ may not be otherwise 
served, and without dismissing the action, is not a 
final decision, and is not reviewable by writ of 
And an order allowing a scire facias to 
issue on a judgment entered by a warrant of attor- 
ney in a tax collector’s bond is an interlocutory 


92 


error. 


order from which no appeal lies.°? 


[§ 307] 


provision.°* 


[§ 308] 


ting aside or refusing to set aside 


intermediate order or decree upon 
the question vrhether defendant has 
properly been made a party to the 
cause in the .nanner prescribed by 
law, as in the case of an order deny- 
ing a motion to set aside service of 
process, is at once appealable under 
the statute allowing an appeal from 
an intermediate judgment, order, or 
decree involving the merits); Agnew 
v. Adams, 24 S. C. 86. 

92. Collin County Nat. Bank vv. 
Hughes, 152 Fed. 414, 81 CCA 556 
[reh den 155 Fed. 389, 83 CCA 661]. 

93. Com. v. Maxwell, 34 Pa. Super. 


636 

Florida Cent. R. Co. v. Bost- 
53 Fla. 124, 44 S 31; Baldwin 
vw. owe, 1229) Gals 711) 59 SE «772; 
Troup v. Horbach, 57 Nebr. 644, 78 
INW (2863) Best ‘vin Dunn; 126 Ne €; 
560, 36 SE 126; and other cases in 
the following sections. 

[a] Order permitting new verifica- 
tion is not appealable. Best v. Dunn, 
126 N. C. 560, 36 SH 126. 

95. Platt v. Belsena Coal-Min. Co., 
191 Pa. 215, 43 A 207 (holding that 
a decree discharging a rule to show 
cause why the service of a bill in 
equity on person named as defend- 
ant’s agent should not be set aside 
was a mere interlocutory decree from 
which an appeal would not lie); 
Welsher v. Libby, 106 Wis. 291, 
NW 143 (holding that an appeal 
would not lie from an order refusing 
to set aside the service of summons 
and complaint on a foreign corpora- 
tion and imposing costs of the mo- 
tion); Orton v. Noonan, 32 Wis. 104 
(holding that an order setting aside 
service of the complaint, on the 
ground that the copy served was il- 
legible, and allowing plaintiff to make 
service thereon within twenty days 
on terms, was not appealable under 
a statute allowing an appeal from 
an order involving the merits of the 
action, or from an order affecting a 
substantial right made in an action, 
when such order, in effect, deter- 
mines the action and prevents a 
judgment from which an appeal 
might be. taken). 

96. Florida Cent. R. Co. v. Bost- 
wick, 53 Fla. 124, 44 S 81. 

97. Davis Wagon Co. vy. Cannon, 
129 Ala. 301, 29 S 841 (holding that 
it is discretionary with the court 
to permit the plea of the general 
issue to be filed after commence- 
ment of the trial, and that the exer- 
eise of such discretion is not review- 
able on appeal); Tate v. Goode, 135 
Ga: 738, 70 SE 571, 33 LRANS 310; 
Central Nat. Bank vy. Brand, 100 Wis. 
648, 76 NW 608 (holding that an or- 
der allowing defendant to answer 
on conditions after the time for an- 
swering has expired is not appeal- 


able). 

98. Bell v. Western Union Tel. 
Comiiis (S: «©. 208; 23 (Sha Tiaasee 
also State Bank y. Taylor, 19 N. C. 


250. 


(3) Pleadings—(a) In General. 
locutory or discretionary orders or decrees in re- 
lation to the pleadings in an action are not appeal- 
able or subject to writ of error unless, as in some 
jurisdictions, they are made so by special statutory 


(b) Service of Pleadings. Thus, as a rule, 
an appeal will not he from an order or decree set- 


APPEAL AND ERROR 


a writ of scire 
[§ 309] 


[§ 310] 
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bill or complaint. 

(c) Hstablishing Lost Pleadings. 
appeal or writ of error will not lie from an inter- 
locutory order reéstablishing lost pleadings in a 
pending cause.°® . 

(d) Allowing or Extending Time for 
Answer or Plea. 
interlocutory or discretionary order allowing the 


An 


An appeal will not lie from an 


filing of an answer or plea ®’ or extending the time 


Inter- 
[§ 311] 
Pleadings.°°® 


(e) 


for answering.°® 


Amendments and Supplemental 


As a general rule, in the absence of 
special statutory provision therefor, an appeal or 
writ of error will not lie before final judgment for 


the review of an interlocutory or discretionary order 


the service of a 


99. Dismissal on refusal to amend 
see infra § 332. 

Striking or withdrawal of amended 
pleading see infra § 316. 

Sustaining demurrer to amended 
pleading see infra § 312. 

Review on appeal or error after 
final judgment or decree see infra 
XV Ein AtCe TT: 

1. U. S.—Ex p. Bradstreet,:' 7 Pet. 
634, 8 L. ed. 810; Columbia Bank vy. 
Sweeny, 1 Pet. 567, 7 LL. ed. 265; 
Chirac v. Reinicker, 11 Wheat. 280, 
6 L. ed. 474; Stillwagon v. Balti- 
more, etc., R: Co., 159 Fed. 97, 86 
CCA 287 (refusal of leave to file an 
amended statement of claim in a 
personal injury action). 

Conn.—Kelly v. New Haven Steam- 
boat Co., 75 Conn. 42, 52 A 261 (re- 
fusal of the superior court, after a 
judgment for plaintiff has been re- 
versed by the supreme court, to al- 
low plaintiff to amend pending the 
rendition of judgment in accordance 
with the supreme court’s mandate, 
such refusal being a matter of dis- 


cretion). 
Del.— Thompson y. Thompson, 6 
Houst. 225. 


D. C.—Chester v. Morgan, 11 App. 
435 (refusal of leave to amend bill); 
Lamon v. McKee, 18 D. C. 446. 

Ga.—Tate v. Goode, 135 Ga. 738, 
70 SE 571, 33 LRANS 310; Baldwin 
v. Lowe, 129 Ga. 711, 59 SE 772 (re- 
jecting amendment to imperfect plea 
to jurisdiction); Canuet v. Seaboard 
Air Line R. Co., 128 Ga. 41, 57 SE 
92; Henderson v. State, 123 Ga. 465, 
51 SE 385 (allowing or refusing to 
allow general demurrer to petition 
to be amended); Kibben v. Coastwise 
Dredging Co., 120 Ga. 899, 48 SH 
330; Jackson v. Green, 58 Ga. 460. 
See also Turner vy. Barber, 131 Ga. 
444, 62 SE 587. Compare Lyndon v. 
Georgia 'R., etc., Co., 129 Ga. 353, 58 
SE 1047 (explaining Henderson v. 
State, supra). 

Cee ne, v. Fuller, 40 Tll. A. 
aye altar ep cane vy. Laird, 10 Kan. 

Ky.—Poor v. New South Brewery, 
etc., Co., 112 SW 618, 33 KyL 1088. 

Me.—In re Clark, 111 Me. 399, 89 
A 245; Gilman v. Emery, 54 Me. 460; 
Moor vy. Shaw, 47 Me. 88. 

Md.—Anderson vy. Stewart, 108 Md. 
340, 70 A 228; Booth v. Callahan, 97 
Md. 317, 55 A 625 (order in an at- 
tachment suit allowing an amend- 
ment to_a voucher); Snook v. Mun- 
day, 96 Md. 514, 54 A 77; Appler v. 
Merryman, 91 Md. 706, 47 A 1026; 
State v. Brown, 64 Md. 199, 1 A 54, 6 
A 172. 

Minn.—Stromme_ vy. Rieck, 110 
Minn. 472, 125 NW 1021 (no appeal 
from order made before judgment al- 
lowing an amended or supplemental 
pleading); Hanley vy. Cass County, 
87 Minn. 209, 91 NW 756 (order made 
in an election contest, denying con- 
testant’s motion to amend his notice 


or decree requiring, allowing, or refusing to allow 
an amendment of a pleading or the filing of a sup- 
plemental pleading, or an order imposing costs as 


of contest, such notice being in the 
nature of a complaint in an action); 
Winona vy. Minnesota R. Constr. Co., 
25 Minn. 328; Brisbin v. American 


Express Co., 15 Minn. 43. 


Mont.—Owen v. McCormick, 5 
Mont. 255, 5. P 280: 

Nebr.—Troup v. Horbach, 57 Nebr. 
644, 783 NW 286. Compare Walters v. 
Exeter, 78 Nebr. 222, 110 NW 681. 

Nev.—Weir v. Washoe Hardware, 
ete., Co:,.31 Nev. 528, 104 P19: 

N. H.—Trafton v. Osgood, 74 N. H. 
98, 65 A 397 (allowing amendment 


of bill). 
Soares Co. v. Learned, 


N. J.—U. 
36 No de i. 5 

N. Y.—New York Ice Co. v. North 
Western Ins. Co., 23 N. Y. 3573, Oscar 
Schlegel Mfg. Co. v. Sternon, 74 Misc. 
89, 131 NYS. 650 (municipal court 
order granting plaintiff’s motion to 
amend defendant’s name); Frost v. 
Weehawken Wharf Co., 33 Misc. 769 
mem, 67 NYS 977 mem [dism app 
32 Misc. 780 mem, 66 NYS 1131 mem] 
(where decision not stated to be for 
lack of power); Klinker v. Guggen- 
heimer, 9932. NYS. 79.7 | (Gnimicipal 
court). And see Waltham Mfg. Co. 
v. Brady, 67 App. Div. 102, 73 NYS 
540; Peterson v. Felt, 61 App. Div. 
176, 70 NYS 440. 

N. C.—Supreme Council A. A. S. 
R. v. Grand Lodge A. F. & A. M., 166 
N. C. 221, 81 SE 408 (denial of mo- 
tion for leave to amend at the trial); 
Streator v. Streator, 145 N. CG. 337; 
59 SE 112; Ayers v. Makely, 131 N. 
Cc. 60, 42 SE 454 (denial of motion 
to amend answer); State v. Caraleigh 
Phosphate, ete, Works, 123 N. CG 
162, 31 SE 373 (holding ‘that, where 
it is claimed that the effect of the 
allowance of an amendment to a 
pleading is to change the cause of 
action, the remedy is not an immedi- 
ate appeal, but to note an exception 
and appeal from the final judgment, 
if it is adverse); Parker v. Harden, 
122 N. C. 111, 28 SE 962; Tillery v. 
Candler, 118 N. C. 888, 24 SE 709; 
Carleton v. Byers, 71 N. GC. 331. 

N. D.—Strecker v. Railson, 19 N. 
D. 677, 125 NW 560. 


Or.—Rockwood v. Grout, 55 Or. 
389, 106 P 789. 
Pa.—Wenger vy. Wenger, 51 Pa. 


Super. 612 (no appeal from order 
making absolute a rule to amend a 
libel in divorce); Com. v. Magee, 33 
Pa. Super. 257 (discharging rule to 
show cause why party should not be 
allowed to amend); Philadelphia v. 
Christman, 6 Pa. Super. 29. 

S. C.—Unless there has been an 
abuse of discretion, or the order in- 
volves the merits. Du Bose v. Kell, 
90 S. C. 196, 71 SH 371; Buist’ v. 
Williams, 83 S. C: 321, 65 SE 343; 
McDaniel v. Atlantic Coast Line R. 
Co., 76 S. C. 189, 56 SE 956; Pickett 
Vv. Midelity, -ete:,, Con 52) S5 1Gn nna 
30 SE 614 (holding that an order 
requiring the amendment of a com- 
plaint by inserting additional alle- 


For later cases, developments and changes in the law see cumulative Annotations, same title; page and note number. 
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a condition of allowing an amendment.? 
does not apply, however, to judgments or orders 
finally disposing of the case;* and in some jurisdic- 
tions, under special statutory provisions, orders in 
relation to amendments or supplemental pleadings 
are held to be appealable, although interlocutory, 
unless the particular order is within the discretion 
So, in some jurisdictions, an 
order allowing an amendment after judgment or 
decree is appealable, if it affects a substantial right 


of the trial court.* 


and is final.® 


gations is not appealable until final 
judgment); Mason vy. Johnson, 13 S. 
Cc. 20. Compare infra this section 
text and note 3. 

Utah.—In re Faust, 1 Utah 197. 

Vt.—Bates v. Harrington, 51 Vt. 1. 

Va.—Hobson v. Hobson, 100 Va. 
216, 40 SE 899. 

Wash.—Albin v. Seattle Electric 
Co., 46 Wash. 420, 90 P 435 (permit- 
ting amended complaint); Seattle, 
etc., R. Co. v. Bowman, 46 Wash. 90, 
89 P 399, 96 P 8387 (holding that an 
order denying interveners the right 
to amend their complaint was not 
appealable under a statute authoriz- 
ing appeals from any order affecting 
a substantial right in a civil action, 
which either in effect determines the 
action and prevents final judgment 
therein or discontinues the action). 

Wis.——Prochnow v. Northwestern 
Tron Co., 156 Wis. 408, 145 NW 
1098, 1104 (holding that no appeal 
jiés from an order allowing defend- 
ant to amend his answer by setting 


up limitations and a defense in 
abatement). 
[a] An order denying a motion 


for reargument of a motion for leave 
to serve an amended answer is not 
appealable. -Peterson v. Felt, 61 App. 
Div. 176, 70 NYS 440. 

{[b] In Maine and Massachusetts 
(1) the general rule is that excep- 
tions do not lie to the exercise of 
the trial court’s discretion in allow- 
ing or refusing to allow an amend- 


ment. Clark’s App., 111 Me. 399, 89 
A 245; Norton v. Lilley, 214 Mass. 
239, 101 NE 367 (ruling by trial 


judge that the causes of action al- 
leged in the declaration and in an 
offered amendment thereto were the 
same, resulting in refusal of the 
amendment); Friedenwald Co. v. 
Warren, 195 Mass. 432, 81 NE 207; 
Partridge v. Arlington, 193 Mass. 530, 
79 NE 812; Batchelder v. Pierce, 170 
Mass. 260, 49 NE 310; George v. Reed, 
101 Mass. 378; Gwynn v. Globe Lo- 
comotive Works, 5 Allen 317; Bruce 
v. Fairbanks, 12 Cush. 273; Haynes 
v. Morgan, 3 Mass. 208. (2) But ex- 
ceptions lie to the allowance of 
amendments beyond the jurisdiction 
of the court or not legally allowable. 


Clark’s App., supra; Partridge v. 
Arlington, supra. 
[ec] In Bhode Island, under Court 


and Practice Act (1905) § 481, pro- 
viding that a party aggrieved by a 
decision, ruling, or finding of the 
court upon an issue of fact or mat- 
ter of law may except thereto, plain- 
tiff cannot except to the denial of his 
petition to amend his declaration, as 
this is a matter left to the discre- 
tion of the court. Hebert v. Handy, 
28. R. 1. 317,567 A. 325. 

2. Toher v. Schaefer, 92 NYS 795 
(municipal court). 

3. Brenchley v. McLeod, 12 Man. 
647 (holding that an order of a coun- 
ty court judge at the trial of an 
action giving plaintiff leave to amend 
his particulars of claim pursuant to 
a statute, and providing that defend- 
ant should have fifteen days to put 
in a dispute note to the amended 
claim, and that, in default of such 
dispute note being put in, judgment 
might be signed for plaintiff for the 
full amount claimed, was not merely 
an interlocutory order allowing an 
amendment, but was a final order or 
judgment from which an appeal 
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APPEAL AND ERROR 


This rule | 


might be taken to the court of 
queen’s bench under the statute). 

4. lIowa.—Allen v. Davenport, 115 
Iowa 20, 87 NW 743 (holding that 
an order overruling a motion to 
strike out an application for leave 
to file an amended answer after a 
reversal and the filing of a proce- 
dendo in the district court directing 
the entry of judgment for plaintiff, 
which amendment introduced a new 
and distinct cause of action in the 
form of a counterclaim, while it was 
not appealable under the provision 
of the statute allowing an appeal 
from an order affecting a substantial 
right and in effect determining the 
action and preventing an appealable 
judgment, was appealable under the 
provision allowing an appeal from 
an intermediate order involving the 
merits or materially affecting the 
final decision); Kay v. Pruden, 101 
Iowa 60, 69 NW 11387 (holding that 
an order striking out an amendment 
of the complaint which added an- 
other defendant, alleged that he was 
jointly liable with the original de- 
fendant, and set up ground for at- 
tachment as against him, was ap- 
pealable under Code § 3164, allowing 
an appeal from an order affecting a 
substantial right when it in effect 
determines the action and prevents 
a judgment ‘from which an appeal 
might be taken). 

N. Y.—Cashman v. Reynolds, 123 
N. Y. 138, 25 NE 162 (holding that 
an order of the general term affirm- 
ing an order of the special term de- 
nying a motion to compel plaintiff's 
attorney to accept an answer served 
under pretense of an amendment af- 
ter a service of a demurrer to the 
complaint, since it decided a ques- 
tion of power in the court below, was 
appealable). 

N. C.—Lassiter v. Norfolk, etec., R. 
Co.,e 136. IN. Gs _89, -482SEH 642, 1 Ann 
Cas 456 (holding: that an order re- 
fusing leave to amend a complaint 
onthe ground of want of power in 
the court, and not as a matter of 
discretion, is appealable, the statute 
in this state allowing an appeal from 
every judicial order or determination 
of the judge of the superior court 
upon or involving a matter of law or 
legal inference, which affects a sub- 
stantial right claimed in any action 
or proceeding); Martin v. Fayette- 
ville Bank, 131 N. C. 121, 42 SE 558 
(to the same_ effect); Brooks. v. 
Brooks, 90 N. C. 142 (holding that, 
although amendments of pleadings 
are ordinarily left to the discretion 
of the court, yet where an amend- 
ment is of such a nature as to ren- 
der a corresponding amendment 
necessary on the part of the adverse 
party a refusal to allow the latter 
amendment is appealable). 

Ss. C.—Lynch v. Spartan Mills, 66 
Sx C..12, 44 SE 93 (holding that, since 
the statute authorizes plaintifé in an 
action ex delicto to unite all acts of 
negligence and other wrongs in one 
cause of action, an order in an ac- 
tion for personal injuries requiring 
plaintiff to amend his complaint by 
separating the acts alleged and stat- 
ing which were negligent and which 
were willful or wanton is appealable 
under the statute allowing an appeal 
from an intermediate judgment, or- 
der, or decree in a law case involv- 
ing the merits); Bolin vy. Southern R. 


[§ 312] (f) Demurrer or Exception.® 
sence of special statutory provision to the contrary * 
the general rule is that an order or decree merely 
overruling or sustaining a demurrer or exception to 
a pleading, whether of plaintiff or defendant, with- 
out further action by the court finally determining 
the particular suit or proceeding, being a mere in- 
terlocutory order or decree, is not appealable or 
subject to writ of error or exceptions, but is review- 
able only on appeal, error, or exceptions after final 
judgment or decree.® 


[3C.J.] 481 


In the ab- 


And the general rule has 


Co., 65 .S. €. 222, 43 SE 665 (to the 
same effect). 

Wis.—Kewaunee County v. Decker, 
34 Wis. 378 (holding that an order 
refusing to strike an amended com- 
plaint from the files was appealable 
and would be reversed where the 
amendment changed the action from 
one in tort to one on contract, or the 
reverse); Dole v. Northrop, 19 Wis. 
249 (holding that an order made after 
the lapse of several terms of court 
from the commencement of the ac- 
tion and after a judgment had been 
entered and a new trial granted, al- 
lowing the amendment of an answer 
so as to set up the defense of usury 
to defeat a recovery of principal and 
legal interest, whereas, under the 
original answer, the court could do 
equity between the parties by ren- 
dering judgment for the principal 
and legal interest less any sum paid 
as usurious interest, was appealable 
and reversible as an abuse of dis- 
cretion); Matteson v. Curtis, 14 Wis. 
436 (holding that an order of a cir- 
cuit court allowing defendant to file 
a supplemental answer is appealable 
under a statute allowing appeal from 
an order involving the merits of the 
action or some portion thereof; but 
such an order will not be reversed 
unless the court exercises its discre- 
tion in granting the same to the 
injury of one of the parties litigant 
in violation of usage gue practice 
of courts of justice). 

2 Oneere affecting merits see supra 

Order ateoune substantial rights 
see supra § 265 

Orders determining action and pre- 
venting: judgment, etc. see supra § 


5. Holton v. Holton, 64 Or. 290, 

ae ee 532, 48 LRANS 779. See infra 
5 

6. Sustaining demurrer as to one 
party see supra §§ 278, 279. 

7 Under statutory provisions see 
tare text and note 19 et seq. 

U. S.—De Armas vy. U. S., 6 
How. 103, 12 L. ed. 361; Sheppy v. 
Stevens, 200 Fed. 946, 119 CCA 330; 
Dickinson vy. Sunday Creek Co., 178 
Fed. 78, 101 CCA 568; Cunningham v. 
Rodgers, 171 Fed. 835, 96> C@Ar 50%s 
Morris v. Dunbar, 149 Fed. 406, 79 
CCA 226; Jabine v. Sparks, 131 Fed. 
440, 65 CCA 424. 

Ala.—Walker v. National Guaranty 
Ee & im. Co., (133; Ala.) 240, a3 Sn80 si 
Throne Franklin Shoe Co. v. Gunn, 
123 Ala. 640, 26 S 198; Halfling v. 
Williamson, (A.) 57 S 79. Statutory 
provision; demurrer to bill in equity 
see infra note 19. 

Ariz.—Gonzales v. Duey, 15 Ariz. 
331, 138 P 1043; Aiton v. Board of 
Medical Examiners, 13 Ariz. 74, 108 
P 221 (order sustaining demurrer to 
a petition for certiorari). 

Ark.—Adams v. Primmer, 102 Ark. 
380, 144 SW 522; Atkins v. Graham, 
99 ‘Ark 496, 138 SW 878; Moody v. 


Jonesboro, ete., Racos 83 ATK Mol, 
372,103 Sw 1134 [quot Cyel; Gates 
Ave Solomon, 73 Ark. 8, 83 Sw 348; 


Benton County. v. Rutherford, 30 Ark. 
665; Campbell v. Sneed, 5 Ark. 398. 
Cal.—Wood v. Missouri Pac. R.cGosz 
152 Cal. 344, 92 BP. 868: Foster v. 
Bowles, 138 Cal. 449, 71 P 495; Ash- 
ley v. Olmstead, 54 Cal. 616; Baldwin 
Vv. Walls, 23 Cal. A. 349, 137 P 1066; 
Hanke v. McLaughlin, 20 Cal, A, 204, 
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been applied to orders or decrees sustaining or over- | ruling demurrers to cross bills, petitions, or com-' 


128 P 772; Hadsall v. Case, 15 Cal. 
A. 541) 105 °P 330; hitch iy. Kerns; 
8 Cal. ‘A. 747, 97 P 897 


Colo.—Thomas v. Thomas, 10 Colo. 
A. 170, 50 P 211. See also Inde- 
pendent-Peerless Pattern Co. v. John- 
son, 45 Colo. 302, 100 P 1129; Greig 
v. Elliott, 29 Colo. 283, 68 P 237. 

Conn.—Martin v. Sherwood, 74 
Conn. 202, 50 A 564. , 

Del.—Norfolk Lumber Co. v. Sim- 
mons, 16 Del. 317, 48 A 163; Newlin 
Vv. Phillips 9 Del. Ch. 165, 80 A 640. 

C.—Metzger v. Kelly, 34 App. 
548, “Niles v. U. 8. Trust Go., 22 App. 
225; Starkweather v. West find Nat. 
Bank, 21 App. 281; Edelin v. Lyon, 1 
App. 87. And see Commercial Nat. 
Bank v. Consumers’ Brewing Cory UG 
App. 186. Statutory provision see 
infra note 19. 

Fla.—Wilder v. Dunne, 45 Fla. 662, 
33 S 508; Johnson vy. Polk County, 24 
Fla. 28, 3 S 414. 

Ga.—Walker v. Norris, 134 Ga. 518, 
68 SE 70; Henderson v. State, 123 
Ga. 465, 51 SE 385; Vaughn v. Mil- 
ner, 121 Ga. 436, 49 SE 287; Steed v. 
Savage, 121 Ga. 84, 48 SE 6389; John- 
son v. Cravey, 120 Ga. 1047, 48 SE 
424: Sayer v. Harding, 118 Ga. 642, 
45 SE 418; Bell v. Stewart, 116 Ga. 
714, 43 SE 70; Hollis v. Nelms, 115 
Ga. 5, 41'°SE 263; United Glass Co. 
Vv. McConnell, 110 Ga. 616, 36 SE 
58; Western, etc., R. Co. v. State, 69 
Ga. 524; Whidden v. Thomasville, 10 
Ga. A. 194, 73 SE 45; Hyland Chemi- 
cal Co. v. Goddard, 10 Ga. A. 13, 72 
SE 515; American Agricultural Chem- 
ical Co. v. Shy, 9 Ga. A. 519, 71 SE 
876. Under statute see infra this 
section note 19. 

Hawaii. 
Co., 10 Hawaii 398. 

Tll.— Williams v. Huey, 263 Ill. 275, 
104 NE 1008; Franklin County v. 
Blake, 257 Tll. 354, 100 NE 929; Smith 
Wage Delite 244s ly (Dy. Ole NGO es 
Peo. v. School Dist. No. 24 Bd. of 
Education, 236 Ill. 154, 86 NE 206; 
Chicago Portrait Co. v. Chicago Cray~ 
on Co., 217 Ill. 200, 75 NE 473 [rev 
118 Te oA: 98]; Wenom v. Fossick, 
PASM eo. tie UNIEY oo cy Path dee en nL 
A. 605]; Livingston County Bldg., 
etc., Assoc. v. Keach, 213 Ill. 59, 72 
NE 769; Knapp vy. Marshall, 26 [I1l. 
63; Ajax-Grieb Rubber Co. v. Gray, 
SOP CAL. Soe BORNE, V.ud5. sae 
Berry Coal Co., 164 Ill. A. 488; Part- 
low v. Bean, 163 Ill. A. 510; Routt 
v. Newman, 157 Ill. A. 242; Wolfe v. 
Beéedcon *E., Ins; Co; V55° TI" “A. 138; 
Peo. v. Saxér, 147 Ill. A. 314; Acorn 
Brass Mfg. Co. v. Gilmore,. 134 Ill. 
A. 614; Peo. v. Severson, 113 Ill. A. 
496; Peru Plow, etc., Co. v. Sandwich 
Enterprise Co., 77 Ill. A. 653; Ma- 
guire v. Woods, 33 Ill. A. 638. 

Ind.—O’Neill v. Johnson, 175 Ind. 
705, 95 NE 229; Roberts v. Wolfe, 
165 Ind. 199, 74 NE 990; Ernest v. 
Grand Trunk Western R. Co., 34 Ind. 
A. 409, 72 NE 1136; State v. Herod, 
21 Ind. A. 177, 51 NE 952; Foster v. 
Lindley. 20 Ind. A. 155, 50 NE 367. 

Ind. T.—Case v. Ingle, 2, Snide 
309. 51 Sw 958. 

Ky.—Ekron First State Bank v. 
Ekron First State Bank, 159 Ky. 484, 
167 SW 678; Wash v. Noel, 154 Ky. 
824, 159 SW 558; Rodes v. Yates, 151 
Ky O62, 151. SW. 359?!) ‘Dumont? vy, 
Payne, 68 SW 418, 24 KvL 288; Ben- 
nett v. Louisville, 62 SW 1041, 23 
KyL 373: Ferguson v. Mason, 50 SW 
U5. (20 Kyl 1702: 

Me.—Copeland v. Hewett, 93 Me. 
054, 45 A 824; Bath v. Palmer, 90 
Me. 467, 38 A 365. 

Md.—Chaney v. Anne Arundel 
County, 9119 » Md.) 3855. 86% AY*1039" 
Hughes v. Hall, 117 Md. 547, 83 A 
1023; Chesapeake, ete, "Tel: "Colsy. 
Allegany County, 116 Ma. 220, 81 A 
520; Potts v. Potts, 88 Md. 640, 42 
A 914: Tawes v. Tyler, 71 Md. 506, 
18 A 887. 

Mass.—Worcester Bd. of Health v, 
Tupper, 210 Mass. 378, 96 NE 1096; 


McCallum vy. Lambie, 145 Mass. 234, 
13 NE 899; Kellogg v. Kimball, 122 
Mass. 163; Maher v. Dougherty, ae: 
Gray 16; Stetson v. Exchange Bank, 
7 Gray 425. 

Mich.—Michigan Nat. Bank v. Hill, 
147 NW 486; Grand Haven Arbeiter 
Unterstutzunes Verein v. Soule, 175 
Mich. 210, 141 NW 691; Freeman vy. 
Lowell Specialty Cor 174 Mich. 59, 
140 NW 572; Snover v. Boynton, 173 
Mich. 539, 139 NW 266; Wanner v. 
Martin, 173 Mich. 503, 139 NW 249; 
Peo. v. Detroit, etc., R. Co., 169 Mich. 
72, 135 NW 87; Case v. Longyear,\ 
168 Mich. 434, 134 NW 459; Kerr v. 
Rupp, 144 Mich. 269, 107 NW 1059. 
Under special statutory provision see 
infra this section note 19. 

Minn.—Wakefield v. Spencer, 8 


Minn. 376. 

Miss.—Moore v. Evans, 98 Miss. 
855, 54 S 438; Caldwell v. George, 
46 S 169; Bierce v. Grant, 91 Miss. 
79, 45 s 876; Tate County v. Bour- 
land, 42 S$ 379; Pine Lumber Co. v. 
Covington County, 87 Miss. 706, 40 
S 260 (holding that an appeal will 
not lie from a judgment overruling 
a demurrer to the declaration, Code 
[1892] § 697, providing that if the 
demurrer be overruled plaintiff shall 
be given judgment unless defendant 
make oath that he has a good de- 
fense, in which event the case pro- 
ceeds to final judgment on defend- 
ant’s plea); Barrier v. Kelly, 81 Miss. 
266, 32 S 999, 62 LRA 421; Wallace 
v. Bobbitt, 79 Miss. 402, 30 S 693. 
Under special statutory provision see 
hinfra this section note 19. 

Mo.—Jones v. Gibson, 55 Mo. 251; 
Anderson v. Moberly, 46 Mo. 191; 
Robinson v. Morgan County Ct., 32 
Mo. 428; Palmer v. Crane, 8 Mo. 619; 
AAR Cooper Wagon, ete., Conetvi 
Cornell, 131 Mo. A. 344, 111 ‘Sw 521% 
Rodgers v. Kallmeyer, 104 Mo. INS 
137, 78 SW 334; Akins v. Hicks, (A.) 


77 SW 86; Plattsburg ‘v. Allen, 84 
Mo. A. 432; Kautsch v. Droste, 82 
Mo. A. 412. 


Mont.—Butte, ete., Consol. Min. Co. 
v. Montana Ore Purchasing Coy 27 
Mont.’ 152, 69 P 714. 

Nebr.—Larson vy. Sloan, 77 Nebr. 
438, 109 NW 752; Leavitt v. S. D. 
Mercer Co., 64 Nebr. 31, 89 NW 426 
(mod reh 61 Nebr. 874, 86 NW 11031; 
pat tage v. Lemp, 39 Nebr. 93, 58 NW 

Nev.—Keyser v. Taylor, 4 Nev. 435. 

N. J.—Chambers v. Philadelphia 
Pickling Co.; S10 Nued., oD. - 8883) 19: #A- 
273 [dism app''79 Ni’: 0) 1, 7*75P A. 
159]; Warren R. Co. v. Belvidere, 
35 N. J. L. 584; New Jersey Bldg., 
oars ed v. Lord, 66 N. J. Hq. 344, 58 

N. M.—Cutler, ete, Paint, etce., 
Color Co. v. Hinman, 14 N. M. 62, 89 
P 267; De Harrison v. Perea, 11 N. 
M,, -505,-70 'P! 568. 

N. Y.—Londriggan v. New York, 
ete. Ri. Cos). 49° Ne. “Super?! 5216: 
Under statute allowing appeals to 
appellate division see infra this sec- 
tion note 19. No appeal lies from 
an order of the municipal court of 
the city of New York overruling or 
sustaining a demurrer where no 
judgment has been entered. Weiner 
vy. Yale Knitting Mills, 138 App. Div. 
533, 123 NYS 327; Watson v. Duryea, 
T38App: © Div, F258, sl TONY S43 485 
Pratt v. Pennsylvania R. Co., 66 
Mise. 188, 121 NYS 357; Binder v. 
Robinson, 59 Mise. 155, 110 NYS 229; 
Anderson v. New York Cent., etc., R. 
Co., 58 Mise. 72, 110 NYS 232: Brown 
v. Reiter, 51 Misc. 646, 99 NYS 861; 
Newman v. Waterman Bldg. Co., 132 
NYS 312; Muttart v. Muttart, 93 NYS 


468. 

N. C.—Shelby v. Charlotte Electric 
Ri etes Coe1 47 UNG Clips 61 Wee 
377; Bernard v. Shemwell, 139 N. C. 
446, 52 SE 64; Bazemore v. Bridgers, 
105 N. C. 191, 10 SE 888. Under spe- 
cial statutory provision see infra 
this section note 19 


Oh.—Holbrook v. Connelly, 6 Oh.” 
St. 199; Krause v. Stichtenoth, 15 
Qh. Cir;, Ct. 199; 78 :Oh. Cir Dec: 291 sm 
Hart) vi Murray, S-On-) Cire Cr e451.4 
2 Oh. Cir.» Dec. 2438. 

Or.—Rockwood v. Grout, 55 Or. 
389, 106 P 789; Giant Powder Co. v. 
Oregon Western R. Co., 54 Or. 325,° 
101 P 209, 103 P 501; Sears v. Dun-| 
bar, 50 Or.:36, 91 P 145. Under spe- 
cial statutory provision see infra. 
this section note 19. : : 

Pa.—Bonner v. Schmeltz, 242 Pa. 
481, 89 A 579; Stuchul. v. Stuchul,. 
233 Pa. 229, 82 A 78; Stegmaier v. 
Keystone Coal Co., 232 Pa. 140, 81 
A 187; Armstrong v. Espy, 220 Pa.. 
48, 69 A 69; In re Fleming, 217 Pa. 
279, 66 A 361; Leedom y. Philadel- 
phia,' ‘ete,’ Ri Co3' 217" Pa:'278;" 664 
361; Arnold v. Russell Car, ete., Plow 
Co., 212 Pa. 303, 61 A 914; Richard-. 
son v. Richardson, 193 Pa. 279, 44. 
A 445; Conrad v. O’Boyle, 51 Pa. 
Super. 467; Cherry Tp. v. Sullivan 
County, 30 Pa. Super. 502. 

Philippine.—Segoria v. Albay Pro-' 
vincial Bd., 13 Philippine 331. 

R. I.—Remington v. Barney, 35, R.: 
I. 267, 86 A 891; Hammond v. Ham- 
mond, 85 A 937; Taylor v. Loomis, ° 
ZAR T2277) 438) A180? 

S. C—Ctreton v. Hutchinson, 3° 
S. C. 606. Under special statutory 
Ley age see infra this section note 

Tenn.—Payne. v. Satterfield, 114 
Tenn. 58, 84 SW 800; Gurley v. New- 
port News, ete., R. Co., 91 Tenn. 486, 
19 SW 571; Neely v. Neely, (Ch. A-) 
61 SW 1038. Under special statutory 
Se see infra this section note 


Tex.—Hill v. Nolan, (Civ. A.) 147 
SW 365; State v. Petmecky, (Civ. A.) : 
125 SW 57; Boren v. Jack, (Civ. A.) 
73 SW 1061; Thomas vy. Hawpe, 25 
Tex. Civ. A. 534, 62 SW 785; State v.- 
Trilling, (Civ. A.) 57 SW 811. 

Utah.—Smith. v. McEvoy, 8 Utah 
58, 29 P 1030; Thomas y. Union Pac) 
RACoR st Utah 184. 

Vt—Taft v. Mossey, 77 Vt. 165, 59 
A 166; Wright v. Creamery Package. 
Co., 17 Vt. 17, 58 A 803; Durkee v.. 
Mayo, 1 Aik. 129. 

Va.—Smith v. Pyrites Min., etce., 
Co., 100 Va. 292, 40 SE 918; Hobson 
v. Hobson, 100 Va. 216, 40 SE 899; 
Gillespie v. Coleman, 98 Va. 276, 36 
SE 377; London- Virginia Min. Co. v. 
Moore, 98 Va. 256, 35 SE 722; Pleas- 
ants v. Lorton, 2 Patt. & H. 8. 

Wash.—Sumner Iron Works 
Wolten, 61 Wash. 689, 112 P 1109: 
Commercial, etc., Bank v. Wamoch, 
58 Wash. 696, 107 P 1055; Bills v. 
Reeder, 58 Wash. 695, 107°P 1055; 
Morrison v. Bernot, 58 Wash. 302, 108 
P 772; Zellar v. Siemens. 58 Wash. 
116, 107 P 1054; State v. Fleming, 37 
Wash. 531, 794P J1115%. Beldinze vi 
Washington Cornice Co., 36 Wash. 
549, 79 P 37; Padley v. Gregg, 26. 
Wash. 322, 67 P 72: Old Nat. Bank 
v. O. K. Gold Min. Co., 19 Wash. 194, 
52 P 1065 (order sustaining demurrer 
to certain defenses where other de- 
fenses still remain). 

W. Va.—Myers v. Carnahan, 69 W. 
Va. 136, 71 SE 75; Bosworth v. Wil- 
son, 57 W. Va. 80, 81, 49 SE 942 
[eit Cyc]; Parsons v. Snider, 42 W. 
Val b17, 26 SE 285; White v. Chesa- 
peake, éte., R. Co., 26 7 W... Va. 800 
Steenrod v. Wheeling, etc. 7 Cox, 
25 W. Va. 133: Buehler v. Cheuvront, 
15 W. Va. 479. And see Bower v. 
Virginian R. Co., 68 W. Va. 629, 70 
SE 369; Barker Vv. Stephenson, 67 W. 
Va. 490, 68 SE 113; Kirk v. Camden 
Interstate R. €o,; 66 W. Va. 486, 66 
SE 683. Under special statutory pro- 
vision see infra this section note 19. 


Wyo.—Grover Irr., ete, Co. 
Lovella Ditch, ete., Co., 131 P 43 : 
Owen v. Saratoga, éte,, RE Conds 


Wyo. 409, 118 P 652; Greenawalt Ve 
Natrona Impr. Goy 16 Wyo. 226, 92 
P 1008; Turner v. Hamilton, 10 Wyo. 
177, 67 P 1117. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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plaints,® to interveners’ 


up a counterclaim or set-off.1% 


' Can.—Shaw v. Canadian Pac. R. 
XGOe) AKO Of Neeser Oe Yee 

Que.—Montreal Light, etc., 
“Gribble, 21 Que. K. B. 193; 
v. Boyer, 14 Que. Pr. 18. 

Decree pro confesso on failure to 
answer after overruling of demurrer 
see infra § 451. 

9. See infra § 321. 

10. Walker v. National Guaranty, 
ete:, Co., °133,;Ala. 240, 9381 9S -8025 
Nabers v. Morris Min. Co., 103 Ala. 
543, 15 S 850; Greenawalt vy. Natrona 
Impr. Co. 16 ;Wyo. 226, 92 P 1008. 


(Gok Ae 
Lagacé 


See supra § 304; infra § 322. 

11. See cases supra note 8 And 
see infra § 317. 

12. See infra § 318. 

13. See infra § 319. 

14. Ala.—Ellis vy. Brannon, 161 


Ala. 573, 49 S 1034; James v. M 
ley, 47 Ala. 299. 

Cal. ia eee Est. Co. v. Los An- 
geles, 5 Cal. 273, 90 PB 42. 

Conn.—O’ Donwalt v. Sargent, 69 
Conn. 476, 38 A 216 (although the 
only error assigned is the, over- 
ruling of the demurrer to the com- 
plaint, and although defendant de- 
clined to plead over as allowed by 
statute). 

Ga.—Waller v. Clark, 132 Ga. 830, 
64 SE 1096; Burns v. Horkan, 126 
Ga. 161, 54 SE 946. See also Van 
Dyke v. Van Dyke, 120 Ga. 984, 48 
SE 380 (order overruling motion to 


ose- 


reinstate after dismissal on demur-— 


rer); Whidden v. Thomasville, 10 Ga. 
A. 194, 73 SE 45. See infra this 
section note 19. 
Ill.—Wormley v. Wormley, 207 I11. 
411, 69 NE 865, 3 LRANS 481; Peo. 
v. Hamilton, 97 Ill. A. 72; Seass v. 
Pianion, 92 Ill. A. 471; Peru. Plow, 
Co. v. Sandwich Enterprise Co., 
1 Tl. A. 653. 
Ind.—State v. Lung, 168 Ind. 553, 
557, 80 NE 541 [den motion to dism 
app (A.) 77 NE 860, 79 NE 1092] 
[cit Cyc]; American Fidelity Co. v. 
Hast Ohio Sewer Pipe Co., 53 Ind. 
A. 335, 101 NE 101; Wehmeier v. 
Mercantile Banking Co., 49 Ind. A. 
454, 97 NE 558. 
ealowar Wilson v. Shorick, 21 lowa 
Ky.—Gay v. Haggard, 133 Ky. 425, 
118 SW 299; Coleman v. O’Leary, 114 
Ky. 388, 70 SW 1068, 24 KyL 1248; 
Com. v. Singer Mfg. Co., 21 SW 354, 
14 KyL 732; Com. v. Peters, 4 Bush 
403. See also Coleman v. Coleman, 
142 Ky. 36, 133 SW 1003; Maxwell v. 
paging. 115 Ky. 783, 74 SW 1091, 25 
yL 
La.—Nicholas vy. Maddox, 52 La. 
Ann. 496, 26 S 994 (decree sustaining 
exception of no cause of action and 
dismissing petition). 
haney v. Anne Arundel 
County, 119 Md. 385, 86 A 1039; State 
v. Turner, 101 Md. 584, 61 A 334 
Mich.—Clutton  v. Clutton, 106 
Mich. 690, 64 NW 744. 
Nebr.—Walters v. Exeter, 78 Nebr. 
222, 110 NW 631. 
N. J.—Tomlinson y. Armour, 75 
ae J. L. 748, 70 A 314, 19 LRANS 
N. Y.—Richards v. Brice, 13 N. Y. 
728; Furniss v. Furniss; 148 App. 
Div. 217, 133 NYS 46; Peo. v. Man- 
hattan Real Est., ete., Co., 74 App. 
Div. 535, 77 NYS 8387 [rev on other 
grounds 175 N. Y. 133, 67 NE 2191; 
Polack v. Runkel, 56 App. Div. 365, 
67 NYS 753;. Kramer. v. Barth, 79 
Mise. 80, 189 NYS 341; Miles v. 
Weisbecker, 78 Misc. 369, 138 NYS 
424; Apple v. National Automatic 
Weighing Mach. Co., 76 Mise. 241, 
pee NYS 582. 
C.—Jones v. eT uae cEe bor: 
150 N.C. 646, 64 SE 86 
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petitions,!° and to pleas, 
answers, or replications,'! including pleas in abate- 
ment or to the jurisdiction,'!? and pleadings setting 
But an appeal, writ 
of error or exceptions, according to the practice, 
will lie in most jurisdictions to review the action of 


| final 


APPEAL AND ERROR 


Okl.—Farris v. Henderson, 1 Okl. 
384, 33 P 380. 

Or.—Scheiffelin v. Weatherred, 19 
Or. 172,°23 P 898. 

Utah.—Continental L. Ins., etc., Co. 
v. Jones, 31 Utah 403, 88 P "229. 

Va.—ZJones v. Buckingham Slate 
Co., 81 SE 28. 

Wash.—Smith v. Stiles, 68 Wash. 
345, 123 P 448 (petition to vacate 
judgment); Van Horne v. Watrous, 
LO .Wash. 525.) 892Py1l36. + 

ib . Jean v. Molleur, 40 
Can. S..C. 139; Rattray v. Larue, 15 
Can. 3S., C.,.102;. Shields x. Peak,: 8 
Can. S. C. 579; Chevalier v. Cuvillier, 
4 Can. S. C. 605 

B. C.—Atty. -Gen. v. Canadian Pac. 
RarCo, 1B. Ce. Bt: 1L'330: 

[a] Contra.—In Colorado a judg- 
ment dismissing the complaint on 
demurrer is not reviewable on ap- 
peal, where no money judgment was 
rendered and no franchise or free- 
hold was involved. Independent- 
Peerless Pattern Co. v. Johnson, 45 
Colo. 302, 100 P 1129. 

[b] Orders or judgments held not 
final or appealable as amounting. to 
a dismissal—(1) But a judgment 
which merely sustains a demurrer 
to the declaration, and neither ad- 
judges that plaintiff take nothing by 
the writ or that defendant go hence 
without day nor contains words of 
equivalent meaning, has been held 
not to be a final “judgment within 
the statute authorizing appeals from 
judgements. Chicago Portrait 
Co. v. Chicago Crayon Co., 217. Ill. 
200, 75 NE 473 [rev 118 Ill. A. 98]. 
See also Franklin County v. Blake, 
257 Ill. 354, 100 NE 929; Wenom v. 
Fossick, 213 Ill. 70, 72 NE 732 [aff 
115 Ill. A. 605] (overruling of de- 
murrer to special pleas); Ajax-Grieb 
Rubber Co. v. Gray, 179 Ill. A. 377; 
Seghetti v. B. F. Berry Coal Co., 164 
Ill. A. 488; Acorn Brass Mfg. Co. v. 
Gilmore, 134) els wat 614; Peo. v. 
Severson, 113 Ill. A. 496. (2). The 
fact that an order sustaining a de- 
murrer adjudges costs does not make 
it final. Williams v. Huey, 263 Il. 
275, 104 NE 1008; Peo. v. Dist. No. 
24 Bd. of Education, 236 Ill. 154, 86 
NE 206; Peo. v. Johnson, 179 Ill. A. 
467; Seghetti v.,B. F. Berry Coal Co., 
supra; Partlow v. Bean, 163 Ill. IN 
510; Peo. v. Severson, 113 Ill. A. 496. 
(3) And therefore it has been held 
that an order sustaining a demurrer 
to the second amended petition of 
relators in mandamus, which recites 
that petitioners jointly and severally 
except to the ruling on the demurrer 
and abide by their second amended 
petition and decline to plea further, 
and which adjudges that defendant 
recover of relators the costs, is not 
a final order, and is not appealable. 
Peo. v. Dist. No. 24 Bd. of Educa- 
tion, 236 Ill. 154, 86 NE 206. (4) 
And where the court sustains a de- 
murrer.to an original petition, and 
allows an amendment subject to fu- 
ture demurrer or answer, the case is 
not finally disposed of, and the su- 
preme court has no jurisdiction of 
an assignment of error complaining 
of the ruling on demurrer. Steed v. 
Savage, 121 Ga. 84, 48 SE 689. (5) 
It has also been held that an entry, 
on hearing a demurrer: “Plaintiff 
refusing to plead further. Livis 
therefore ordered and adjudged that 
plaintiff take nothing by this suit 
and that plaintiff pay all costs herein 
Jaid out and expended,” but not dis- 
charging defendant, or giving him 
judgment for costs or that he have 
execution, is not such final judgment 
as will support an appeal. AG 
Cooper Wagon, etc., Co. v. Cornell, 


[3C.J.] 488 


the court in sustaining or overruling 4 demurrer to 
a declaration, complaint, or bill, or to a plea or 
answer, where the action or proceeding is finally 
disposed of by the court by dismissing the same or 
by giving a judgment for either party,'* or in some 
jurisdictions where a judgment overruling a demur- 


131 Mo. A. 344,.111 SW. 521. (6) 
See also Halfling v. Williamson, (Ala. 
A.) 57 S 79; Gonzales vy. Duey, 15 
APiz: (331555 138 ) Pi 110438) “Adams tv. 
Primmer, 102 Ark. 380, 144 SW 522; 
Niles "v.. "UL" S.> frust. Co22 22 Apps 
(D. C.) 225 (defendant not electing 
to stand by his demurrer when 
overruled); O’Neill v. Johnson, 175 
Ind. 705, 95 NE 229; Rodes v. Yates, 
151 Ky. 162, 151 SW 359; Hughes v. 
Hall, 117 Mad. 547, 83 A .1023 (sus- 
taining demurrer with leave to 
amend); Chesapeake, etc., Tel. Co. v. 
Allegany County, 116 Md. 220, 81 A 
520; Jones v. Gibson, 55 Mo. 251; 
Akins v. Hicks, (Mo. A.) 77 SW 86; 
Butte, ete., Cons. Min. Co. v. Montana 
Ore Purchasing Co., 27 Mont. 152, 
69 P 714; Hammond v. Hammond, 
(R. I.) 85 A 937; and other cases 
supra note 8. But compare cases in 
following notes. 

[c]} Partial dismissal or judgment 
on demurrer.—(1) As a rule a partial 
dismissal or judgment on demurrer 
is not final. See cases infra this 
note, and supra § 259. (2) Thus it 
has been held that a judgment for 
defendant on demurrer to part of 
the counts or causes of action set up 
in the declaration, bill, or complaint 
is not a final judgment which may be 
reviewed on appeal, error, or excep- 
tions before the case is ‘determined 
as to the remaining counts or causes. 
Sheppy v. Stevens, 200 Fed. 946, 119 
CCA 330; Harrison vy. Stroud, 150 
Koya, 09, 150 SW 993; Case v. Ladd, 
2° Allen (Mass. ) 130; Hammond vy. 
Hammond, (R. L.) 85 A 937 (sustain- 
ing demurrer to bill for partition, 
but finding it good as .a bill for ac- 
counting and striking out words of 
dismissal in decree); Sanitary Oyster 
Carrier, etc., Co. v. ‘Wm. M. Merwin, 
etc., Co., 34° R. 1 381, 83. A..753; Mc- 
Donald v. Providence Tel. Co., 27 R. 
I. 595, 65 A 266;, Riley -v. Jarvis, 43 


W. Va. 43, 26 "SE 366; Griffith v. 
Harwood, 30 Can. S. C. 315. And see 
Western Hlectrie Co. v. Williams- 
Abbott EHlectric Co., 108 Fed. 952, 
48 CCA 159. -But compare De St, 
Jean v. Molleur, 40 Can. S. C. 139; 
Shields v. Peak, 8 Can. S. C. 579. (3) 


So, where a complaint purports to 
set up two causes of action, but the 
subject matter in controversy is the. 
same in each, and a demurrer is sus- 
tained and the complaint dismissed 
as to one cause of action, leaving the» 
other cause standing, the ruling sus- 
taining the demurrer and dismissing 
is not such a final judgment as is 
reviewable on error while the other 
cause of action remains undecided. 
Greig .v._ Elliott, 29 Colo. 283, 68 P 
237. And see Commercial Nat. Bank 
v. Consumers’ Brewing Co., 16 App. 
(D. C.) 186. (4) And where "the court 
sustains a special demurrer to por- 
tions of plaintiff’s petition, but al- 
lows them a certain number of days 
in which to amend, and an amend- 
ment is accordingly filed, and subse- 
quently, at the call of the calendar, 
this amendment and an amendment 
to it are objected to by defendant, 
and the court refuses to allow such 
amendments, there is not final judg- 
ment, but the petition with the para- 
graph stricken on special demurrer 
eliminated is still pending. Canuet 
v. Seaboard Air-Line R. Co., 128 Ga. 
41, 57 SE 92. See also infra § 334. 
[d] As to some parties only.—(1) 
A judgment on demurrer against 
some of the parties only is not final. 
American Fidelity Co. v. Hast Ohio 
Sewer Pipe Co., (Ind. A.) 101 NEB 
LOX: (2) Where there are several 
defendants and one demurs and the 
other answers the one demurring can- 
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rer to an answer or defense therein in effect deter- 
mines the action;?® and it has been held in some 
jurisdictions that a judgment overruling or sustain- 
ing a demurrer to a declaration or complaint may 
be final for the purpose of appeal or writ of error, 
although it does not expressly dismiss the action or 
render judgment over, where it is final in effect,'® 
or where plaintiff elects to stand on his complaint 
instead of amending as authorized by statute.17 And 
in equity it has been held that an appeal les from 
an order or decree overruling a demurrer to the bill 
where the demurrer goes to the entire bill.1® 


not appeal from an order overruling 
his demurrer, thereby splitting the 
cause. Newlin v. Phillips, 9 Del. Ch. 
165, 80 A 640. See also supra §§ 
278, 279. 

[e] Demurrer for misjoinder of 
counts or causes.—(1) In some jur- 
isdictions, under the express provi- 
sions of the statute, a judgment over- 
ruling a demurrer for misjoinder of 
counts or causes is not reviewable. 
Kohle v. Crown Oil Co., 180 Ind. 131, 
‘100 NE 681; Pittsburgh, etc., R. Co. 
v. Brown, 178 Ind. 11, 97 NE 145, 
98 NE 625. (2) But in Massachu- 
setts Pub. St. c 167 § 67, declaring 
final and prohibiting a review of a 
decision of the superior court as to 
the misjoinder of counts in a dec- 
laration, does not include a decision 
sustaining a demurrer to the declara- 
tion on the ground that several 
counts are inconsistent with each 
other, and such decision may be re- 
viewed on appeal from the judgment 
rendered thereon for defendant. 
Goodhue v. Hartford F, Ins. Co., 175 
Mass. 187, 55 NE 1039. 

Decisions reviewable see infra XVI 
in 4C. J. 

Decree pro confesso on failure to 
answer after overruling of demurrer 
see infra § 421. 

Demurrer, exception, or objection 
to: Counterclaim, set-off, or recon- 
vention see infra § 319. Cross bill, 
petition, or complaint see infra § 321. 
Plea, answer, or replication see infra 
§§ 317, 318. 

15. Coleman v. Coleman, 142 Ky. 
36, 1383 SW 1003; Maxwell v. Eng- 


land, 115 Ky. 783, -74 SW 1091, 25 
KyL 143. See infra §§ 317, 318. 
16. Ind.—State v. Lung, 168 Ind. 


558, 557, 80 NE 541 [den motion to 
dism app (A.) 77 NE 860, 79 NE 
1092, and cit Cyc] (holding that a 
judgment reciting the sustaining of a 
demurrer of each defendant sepa- 
rately to the amended complaint, to 
which plaintiff excepted, and that, 
plaintiff failing to plead further, it 
‘was adjudged that defendants re- 
cover the costs taxed, while a state- 
ment in the entry to the effect that 
plaintiff took nothing by reason of 
her complaint, or that defendants go 
without day, would have been in 
better form, was, nevertheless, a 
final judgment for the purpose of 
appeal under Burns Annot. St. [1901] 
§ 670, providing that on appeal the 
court shall disregard defects in form 
amendable by the court below). 

Md.—Chaney v. Anne Arundel 
County, 119 Md. 385, 86 A 1039 (hold- 
ing that, although an order sustain- 
ing a demurrer to a bill without 
granting leave to amend or dismiss- 
ing the bill was not strictly appeal- 
able, yet, where it appeared in the 
record that- in the circuit judge’s 
opinion the bill would have to be 
dismissed, the appeal would not be 
dismissed because of the technical 
defect). 

Minn.—A4®tna Ins. Co. v. Swift, 12 
Minn. 437 (holding that the omission 
from a judgment in favor of defend- 
ant sustaining a demurrer of a state- 
ment that defendant go without day, 
or words to that effect, is only a 
formal defect and must be disre- 
garded). 

Miss.—Jacobs v. New York L. Ins. 


APPEAL AND ERROR 


Co:,' 71° Miss. 656, 658, 15° S 639 
(holding that an order sustaining a 
démurrer to a declaration, although 
not expressly dismissing the action, 
is a final judgment and appealable 
when leave to amend is not obtained 
during the term, as this is in effect 
a dismissal). 

N. J.—Bretthauer v. Jacobson, 79 
N. J. L. 223, 75 A 560 (holding that, 
although an order overruling a de- 
murrer to the declaration, which al- 
lowed five days in which to plead, 
was not a final judgment, yet, where 
defendant sued out a writ of error, 
it was in effect a refusal to accept 
the time allowed, and, since a neces- 
sary preliminary to the filing of a 
plea after the overruling of a de- 
murrer is the withdrawal of the de- 
murrer, by doing this defendant 
abandoned any defense he might 
have had on the merits, and there- 
fore the suing out of the writ of 
error rendered the order a judgment 
final in effect, although not in form, 
so that it was reviewable on error). 

N. C.—Jones v. North Wilkesboro, 
150 N. C. 646, 64 SE 866 (holding 
that the sustaining of a demurrer to 
a complaint for an injunction, the 
refusal to grant it, and adjudging 
that plaintiff pay the costs operated 
as a dismissal of the action and was 
appealable). 

Pa.—Conrad vy. O’Boyle, 51 Pa. 
Super. 467 (holding that a decree 
sustaining a demurrer to a bill in 
equity without dismissing the bill 
is interlocutory, and no appeal prop- 
erly lies from it; but, if plaintiff 
takes an appeal from such a decree, 
the appellate court may take it as 
equivalent to.a final decree). 

Tex.—Carrico vy. Stevenson, (Civ. 

But compare 


A.) 1385 SW 260. 

See also infra § 332. 
supra this section note 14. 

17. Melton v. St. Louis, ete., R. 
Co., 99 ‘Ark. 433, 139 SW 289. And 
see Niles v. U. S. Trust Co., 22 App. 
CDLE)2225: 

18. Ga.—Lowe v. Burke, 79 Ga. 
164, 3 SE 449; Mechanics’, etc., Bank 
v. Harrison, 68 Ga. 463. 

Md.—Stinson v. Ellicott City, etce., 
Col, L099 Md?) 1412 714A 2527) Darcey 
v. Bayne, 105 Md. 365, 66 A 434, 10 
LRANS 863; Hyattsville v. Smith, 
105 Md. 318, 66 A 44; Hecht v. Col- 
quhoun, 57 Md. 563; Chappell v. Funk, 
57 Md. 465. 

Miss.—Canton Cotton Warehouse 
Co! veePottss 632 Miss! 6374) 10> Silt5o: 
Wilkinson v. Wingate, 46 Miss. 280; 
Nesbit v. Rodewald, 43 Miss. 304; 
Brown v. Troup, 33 Miss. 35; Lewis 
v. Miller, 21 Miss. 110; Heckingbot- 
tom v. Shell, 11 Miss. 588; Montgom- 
ery v. Norris, 2 Miss. 499. 
oy behead mpage v. Baker, 6 Nebr. 


Tenn.—Simmons v. Taylor, 106 
Tenn. 729, 68 SW 1128. See also 
Barksdale v. Butler, 6 Lea 450. 

Wash.—Peters v. Lewis, 28 Wash. 
366, 68 P 869. 

Statute allowing such appeal see 
infra this section note 19. 

19. [a] In Alabama (1) an ap- 
peal lies from a decree either sus- 
taining or overruling a demurrer to 
a bill in equity, or sustaining or 
overruling a plea to such bill. Code 
(1907) § 2838; Code (1896) § 427; 
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Under statutory provisions. In some jurisdic- 
tions, either under express statutory provision to 
such effect, or under special statutory provisions al- 
lowing appeal, writ of error, or exceptions from or 
to intermediate or interlocutory orders or decrees 
in certain cases, an appeal, writ of error, or excep- 
tions will le, although the case has not been dis- 
posed of by a final judgment or decree either gen- 
erally from an order or decree overruling or sus- 
taining a demurrer, or from such an order or de- 
cree under particular circumstances or conditions 
prescribed by the statute.?? 


Breeding v. Grantland, 135 Ala. 497, 
33 S 544; Lide v. Park, 132 Ala. 222, 
31 S 360; Glasser v. Meyrovitz, 119 
Ala. 152, 24 S 514. (2) But a decree 
adjudging “that the motion -to dis- 
miss and. the demurrers to bill, ex- 
cept the grounds numbered 13, 16, 
and 17, which are overruled; and said 
bill . . . shall stand dismissed unless 
complainant amends so as to give it 
equity,” is not a decree sustaining 
any ground of demurrer interposed 
to the bill so as to be appealable as 
a decree sustaining a demurrer. 
Sanders v. Cunningham, 42 S. 610. - 
(3) And, although a decree recites 
that it sustains a demurrer to the 
bill on specified grounds, and over- 
rules the demurrer on other grounds, 
it is a decree sustaining a demur- 
rer to the bill and not overruling 
it, and therefore a decree in favor 
of defendant, and defendant cannot 
appeal -therefrom as to the grounds 
overruled. Esslinger v. Herrin, 147 
Ala. 198, 40 S 142; Cottingham v. 
Greely, 123 Ala. 479, 26 S 514; Wat- 
son v. Jones, 121 Ala. 579, 25 S 720. 
See infra § 498. (4) The statute is 
in terms limited to demurrers to 
bills in equity and does not apply 
in other cases. Walker v. National 
Guaranty L. & T. Co., 133 Ala. 240, 
31 S 802; Halfling v. Williamson, 
CAL) t STS: “79. and ssupray totems: 
Overruling or sustaining a demurrer 
to a cross bill not appealable see 


infra § 321. To answer or plea see 
infra § 317. 
{b] In the District of Columbia 


by statute (1) the court of appeals 
may in its discretion allow an ap- 
peal from any interlocutory order of 
the supreme_ court whenever it is 
made to appear to said court upon 
petition that it will be in the interest 
of justice to allow such appeal. Code 
§ 226. (2) A judgment sustaining a 
demurrer to one of two. counts of a 
declaration, pending the trial of is- 
sues under the remaining count, is 
an interlocutory order within this 
statute. Commercial Nat. Bank v. 
Consumers’ Brewing Co., 16 App. 
186. (3) But there is no appeal from 
an interlocutory order sustaining or 
overruling a demurrer unless it is 
specially allowed under the above 
provision. Starkweather v. West 
End Nat. Bank, 21 App. 281; and 
other cases supra note 8. 

{c], In Georgia (1) the statute 
allows the cause to be carried to the 
supreme court upon bill of excep- 
tions, although still pending in the 
court below, if the decision or judg- 
ment complained of, if it had been 
rendered as claimed by plaintiff in 
error, would have been a final dis- 
position of the cause, or final as to 
some material party thereto (Code 
[1895] § 5526; Code [1911] § 6138); 
and under this provision it has been 
held that a writ of error will lie toa 
judgment overruling a general de- 
murrer to a declaration, petition, or 
bill, although the case is still pend- 
ing in the court below. Hester v. 
Keen, 141 Ga. 832, 82 SE 250; Bandy 
v. Frierson, 138 Ga. 515, 75 SE 626; 
Ramey vy. O’Byrne, 121 Ga. 516, 49 
SE 595; Turner v. Camp, 110 Ga. 631, 
36 SE 76; Augusta Factory v. Davis, 
87 Ga. 648, 18 SE 577; Augusta v. 
Lombard, 86 Ga. 165, 12 SE 212; Cen- 

Sal 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Ruling on motion to strike or set aside demurrer. 


As a rule an appeal will not lie, 


tral R., etc., Co. v. Denson, 83 Ga. 
266, 9 SE 788; Lowe v. Burke, 79 
Ga. 164, 3 SE 449 (holding that a 
writ of error lies to a judgment 
overruling a demurrer to the whole 
bill, notwithstanding complainants 
may have proceeded to a hearing and 
obtained a decree, and although the 
decree is not excepted to nor any 
motion made for a new trial); O’Dell 
v. Wolcott, 14 Ga. A. 536, 81 SE 819. 
And see Savannah, ete, R. Co. v. 
Renfroe, 115 Ga. 774, 42 SE 88. (2) 
And so of a judgment overruling a 
demurrer to a garnishee’s petition 
to set aside a judgment against him 
and setting such judgment aside. 
Patterson Produce, ete., Co. v. Wilkes, 
1 Ga. A. 430, 57 SE 1047. (3) Buta 
writ of error sued out to a judg- 
ment overruling a demurrer is pre- 
maturely brought where a judgment 
sustaining the demurrer would not 
be a final determination of the case. 
Hartman Stock Farm vy. Henley, 4 
Ga. A. 60 SE 808. (4) And it 
has been held that a writ of error 
will not lie before final judgment on 
exceptions to a decision sustaining a 
demurrer to an original petition and 
allowing an amendment subject to 
future demurrer or answer (Steed 
v. Savage, 121 Ga. 84, 48 SE 689), 
(5) or to a decision overruling a de- 
murrer to defendant’s plea or an- 
Swer (see cases infra § 317); (6) or 
overruling a demurrer to a motion 
to set aside a judgment previously 
rendered in denying a motion to open 
a default and in setting aside such 
judgment and opening such default 
(Bell v. Stewart, 116 Ga. 714, 43 SE 
70), (7) or refusing to allow a gen- 
eral demurrer to be amended, or al- 
lowing such amendment (Henderson 
v. State, 123 Ga. 465, 51 SE 385), (8) 
or where a petition is demurred to 
both generally and specially, and 
only part of the grounds of special 
demurrer are sustained, and the gen- 
eral demurrer is overruled and the 
petition left to be tried upon the 
allegations not stricken, and the writ 
of error is sued out to the ruling 
sustaining the special demurrer 
(Harrell v.*Southern R. Co., 13 Ga. A. 
409, 79 SE 240). (9) Nor does the 
statute apply to a judgment overrul- 
ing a demurrer to an application for 
a writ of quo warranto and such a 
decision is not appealable. Walker 
v. Norris, 134 Ga. 518, 68 SE 70; 
Sayer v. Harding, 118 Ga. 642, 45 
SE .418; Western, etc, R. Co. v. 
State, 69 Ga. 524. See infra § 400. 
(10) The losing party to a judgment 
on general demurrer is given the 
option to sue out a direct bill of ex- 
ceptions assigning error on the judg- 
ment, or to have certified and filed 
exceptions pendente lite. If the lat- 
ter course be followed, the ruling on 
demurrer becomes a _ pendente lite 
ruling which is reviewable only after 
the termination of the case on excep- 


tions taken to the final judgment 
rendered therein. Durrence v. Wat- 
ers, 140 Ga. 762, 79 SE 841. (11) 


After a demurrer to the declaration 
has been overruled the court may, 
in its discretion, withdraw the case 
from the jury and suspend the trial 
for the purpose of allowing defend- 
ant an opportunity of taking the 
case to the supreme court in advance 
of a trial by jury on the issue. of 
fact, but there is no duty requiring 
it to do so. Augusta Factory v. 
Davis, 87 Ga. 648, 13 SE 577. 

[d] In Iowa (1) the statute au- 
thorizes an appeal from an order 
sustaining or overruling a demurrer. 
Code § 4101 subd 3; Roddy v. Gazette 
Co., 144 NW 1009 (order sustaining 
demurrer appealable where plaintiff 
fails to plead over); Denby v. Fie, 
106 Iowa 299, 76 NW 702 (order over- 
ruling demurrer to petition in the 
nature of a bill of review asking for 
the modification of an injunction be- 
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even under the 


cause of a change in the law since 
the decree was entered). (2) But 
an order overruling a demurrer is 
not appealable where the demurrant 
does not elect to stand by the de- 
murrer. Goldsmith v. Wilson, 82 


lIowa 720, 47 NW 1016. 


[e] In Kansas (1) an appeal (for- 
merly a petition in error) lies to re- 
view an order sustaining or overrul- 
ing a demurrer. Code Civ. Proc. § 
542; Gen. St. (1909) § 6160; Gen. St. 
(1901) § 5619; Bartholomew _ v. 
Guthrie, 71 Kan. 705, 81 P 491; Union 
Co. v. Estes, 37 Kan. 229, 

(2) Under this provision 
error will lie from a decision of the 
district court sustaining or overrul- 
ing a demurrer, even when the party 
against whom the ruling is made 
stands upon his exceptions and no 
judgment on the issues is rendered 
against him. Bartholomew v. 
Guthrie, supra. (3) But where a 
paper designated as a demurrer is 
treated as the equivalent of a mo- 
tion to strike out, as where it is 
employed, as a demurrer cannot be, 
to rid a single cause of action or 
defense of irrelevant, redundant, or 
improper matter, a decision on the 
same is no more then an intermedi- 
ate order which cannot be reviewed 
until after final judgment. Sparks 
v. Smeltzer, 77 Kan. 44, 93 P 338. 
(4) And plaintiff in error must elect 
to stand by the demurrer. If, after 
an adverse ruling on a demurrer to 
a petition, defendant files an an- 
swer, he cannot file a petition in er- 
ror to review the ruling. Union Pac. 
R. Cov:nv.. Hstes), Supra. / 

[f] In Maine (1) exceptions to 
rulings on demurrers to declarations 
or pleadings to the merits in a law 
case may be brought to the law court 
at once, the decision being a final 
disposition of the suit unless amend- 
ments or repleaders are allowed by 
the court or by statute. Copeland 
v. Hewett, 93 Me. 554, 45 A 824. (2) 
But in equity cases a decision over- 
ruling a demurrer cannot be brought 
to the law court on exceptions until 
after final decree. Bath vy. Palmer, 
90 Me. 467, 38 A 365. 

{[g] In Massachusetts (1) a rul- 
ing of the superior court sustaining 
a aemurrer to a declaration in an 
action at law and ordering judgment 
for defendant may be revised by the 
supreme judicial court on a bill of 
exceptions. McCallum vy. Lambie, 
145 Mass. 234, 13 NE 899. And see 
Goodhue v. Hartford F. Ins. Co., 175 
Mass. 187, 55 NE 1039. (2) And an 
appeal now lies from an order over- 
ruling a demurrer to a bill, although 
no formal interlocutory judgment 
has. been entered. Rev. L. c 159 §8§ 
25-27; Nelson Theatre Co. vy. Nelson, 
216 Mass. 30, 102 NE 926. 

[h] In Michigan (1) any com- 
plainant or defendant in a chancery 
case who may think himself ag- 
grieved by the order sustaining or 
overruling a general demurrer may 
appeal therefrom to the supreme 
court. Howell) St. 2 (903) 07S £2071; 
Comp.” Ls. (E897 a. $5493 
Macomber, 156 Mich. 76, 
358; Flynn v. Holmes, 142 Mich. 373, 
105 NW 875; Ideal Clothing Co. v. 
Hazle, 126 Mich. 262, 85 NW _ 7385; 
Daschke vy. Schellenberg, 124 Mich. 
16, 82 NW 665; Robinson y. Kunkle- 
mans 17 SMichY 193.) 755 NW 245k 
Greenley v. Hovey, 115 Mich. 504, 
73 NW 808; Clutton v. Clutton, 106 
Mich. 690, 64 NW 744. @) But 
where, in an equity suit, legal ques- 
tions raised by the usual demurrer 
clause contained in the answer, to 
which replications have been filed, 
are erroneously determined by the 
trial court before a hearing on the 
proofs, an appeal from such decree 
will not be entertained but the case 
will be remanded for hearing on 
proofs. Gray v. Eldred, 144 Mich. 
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statutory provisions above referred to, from an 
order striking out or setting aside, or refusing to 


23,107 NW 719. (3) Under the stat- 
ute giving the right to appeal from 
an order overruling a general de- 
murrer and Chancery Rule No. 9, 
requiring that the causes of demur- 
rer be in all cases plainly specified, 
an order overruling a special de- 
murrer is not appealable. Snover v. 
Boynton, 172 Mich. 539, 139 NW 266; 
Case v. Longyear, 168 Mich. 434, 134 
NW 459; Kerr v. Rupp, 144 Mich. 
269, 107 NW 1059; Robinson: v: 
Kunkleman, supra. (4) Therefore, 
since a demurrer to a bill on the 
ground that it is multifarious is 
special, an order overruling the same 
is not appealable. Michigan Nat. 
Bank v. Hill, 147 NW 486; Free- 
man vy. Lowell Specialty Co., 174 
Mich. 59, 140 NW 572; Graham vy. 
Graham, 171 Mich. 307, 187 NW 153; 
Robinson v. De Luxe Motor Car Co., 
170 Mich. 163, 135 NW 897; Case v. 
Longyear, supra; Kerr v. Rupp, 
supra. (5) Nor will an appeal lie 
from a ruling on a special demurrer 
for misjoinder of parties. Grand 
Haven Arbeiter Unterstutzungs 
Verein v. Soule, 175 Mich. 210, 141 
NW 691. (6) And an order overrul- 
ing a demurrer to a _ petition in 
equity as to grounds going only to 
a part of the relief asked is not ap- 
pealable. Peo. v. Detroit, etc., R. Co., 
169 Mich. “725 1353:NW 8c J@i)ieBut 
the provision authorizing an appeal 
from an order overruling a general 
demurrer is not abrogated or en- 
larged by the chancery rule requiring 
a specification of cause in all de- 
murrers, and therefore an appeal 
may be taken from an order overrul- 
ing a demurrer which prior to the 
rule might have been general. 
Daschke v. Schellenberg, 124 Mich. 
16, 82 NW 665; Robinson y. Kunkle- 


man, 11%) Mich 2° 1935.75) #-NiWr_ 34 ome 
Greenley v. Hovey, 115 Mich. 504, 
73 NW 808. (8) And an order over- 


ruling a demurrer to a bill, which 
assigns as the ground of demurrer 
the fact that the bill is not sworn to, 
is appealable. Daschke v. Schellen- 
berg, supra. (9) And since a general 
demurrer may, under the rule, con- 
tain special reasons not matters of 
substance, a demurrer attacking a 
bill for prior adjudication, want of 
equity, or want of jurisdiction, and 
assigning these as special reasons, 
is a general demurrer and an order 
overruling it is appealable. MRobin- 
son v. Kunkleman, supra. (10) A 
demurrer in the form prescribed by 
the chancery rule, which sets out 
several special reasons, all of which, 
except one, go to the equity of the 
bill, is a general demurrer, and an 
order overruling it is appealable. 
Ideal Clothing Co. v. Hazle, supra. 
(11) It has also been held that an 
appeal will lie under the _ statute 
from an order overruling a demurrer 
to a cross bill which is subject to 
general demurrer for the _ defects 
specified in the demurrer. Flynn v. 
Holmes, 142 Mich. 373, 105 NW 875. 
See infra § 321. 

[i] In Mississippi (1) it is pro- 
vided that when a demurrer shall be 
overruled in a chancery court, or 
by the chancellor in vacation, the 
party demurring may appeal to the 
supreme court, without. being first 
compelled to answer, such appeal to 
be applied for within a certain time 
and to be allowed by the court or 
chancellor. Code (1906) § 34. And 
it is further provided that an appeal 
may be granted by the chancellor 
from an interlocutory order or de- 
cree whereby money is, required to 
be paid, or the possession of prop- 
erty changed, “or when he may think 
proper in order to settle the prin- 
ciples of the cause, or to avoid ex- 
pense and delay,’ the appeal to be 
applied for within ten days after the 
date of the order or decree com- 


plained of. Code (1906) § 35. An 
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order or decree in chancery overrul- 
ing or sustaining a demurrer may 
therefore be granted by the chan- 
cellor when it falls within either of 
these provisions, but not otherwise. 
Harvey v. Lumber Mineral Co., 96 
Miss. 627, 51 S 209; Bierce v. Grant, 
91 Miss. 791, 45 S 876; and other 
cases infra this note. (2) Under § 
34, authorizing an appeal from an 
order overruling a demurrer, an ap- 
peal is not a matter of right but its 
allowance rests in the discretion of 
the chancellor. Harvey v. Lumber 
Mineral Co., supra; State F. Ins. Co. 
v. Morrison, 95 Miss. 639, 48 S 178; 
Day v. Tucker, 94 Miss. 222, 48 S 
742. (3) And it is an abuse of dis- 
eretion to allow an appeal where no 
question controlling litigation is pre- 
sented, and where the appeal serves 
only to delay the cause. Harvey v. 
Lumber Mineral Co., supra; Day v. 
Tucker, supra. (4) The provision of 
§ 35, as to granting an appeal when 
the chancellor may think it proper in 
order to settle the principles of the 
cause, contemplates that where there 
are difficult causes to be tried, and 
important principles not before set- 
tled and necessary to be settled for 
the guidance of the chancery court, 
the chancellor shall grant an appeal, 
but that where the principles in- 
volved have already been settled no 
appeal shall be granted from an in- 
terlocutory decree on a demurrer, and 
it is not the purpose of that section 
that the chancellor, out of mere 
courtesy or complaisance, shall grant 
appeals merely because they are 
asked for or insisted on by litigants 
losing on demurrer. Bierce v. Grant, 
supra. (5) And an order sustaining 
a demurrer to a bill and allowing 
sixty days in which to amend it is 
not appealable either as a final judg- 
ment or under the statute, although 
the court allows an appeal “to settle 
the principles of the case.’ Barrier 
v. Kelly, 81 Miss. 266, 82 S 999, 62 


LRA 421. And see Moore v. Evans, 
98 Miss. 855, 54 S 488; Caldwell v. 
George, 46 S 169. Exceptions to 


answer see infra § 317. 

{j] In New York (1) an appeal 
may be taken under the code to the 
appellate division of the supreme 
court from an interlocutory judgment 
entered on a decision sustaining or 
overruling a demurrer to the com- 
plaint. Furniss v. Furniss, 148 App. 
Div. 217, 133 NYS 46; Furniss v. 
Furniss, 148 App. Div. 211, 133 NYS 
535; Mann vy. Press Pub. Co., 133 App. 
Div.. 29. ATT NYS UT19: .Kley. v. Hig- 
gins, 59 App. Div. 581, 69 NYS 826; 
Olin v. Arendt, 35 App. Div. 529, 54 
NYS 820. (2) But an appeal will not 
lie from the decision or order. It 
must be taken from the interlocutory 
judgment entered thereon. Mann v. 
Press "Pub... Co.,. supra; ..Smith,’ wv; 
Thompson, 118 App. Div. 6, 103 NYS 
336; Gansevoort Bank v. Empire 
State Surety Co., 112 App. Div. 500, 
98 NYS 382; Rees v. New York Her- 
ald .Co:, 112 App. Div. 456, 98 NYS 
548: Schenectady Contracting Co. v. 
Schenectady R. Co., 106 App. Div. 336, 
94 NYS 401, 17 NYAnnCas 87; Ran- 
kin. Vv. Bushs. 102, App pOiVv. 25105502 
NYS 866 [aff 182 N. Y. 524, 74 NH 
1125]; Gabay v. Doane, 66 App. Div. 
507, 73: NYS 381; Kley v. Higgins, 59 
App. Div. 581, 69 NYS 826; Clowes 
v. Berckmanns, 58 App. Div. 488, 69 
NYS 340; Olin v. Arendt, 35 App. Div. 
529, 54 NYS 820; Spies v. ‘Munroe, 
35 App. Div. 527, 54 NYS 916; Koch 
v. New York, 5 App. Div. 276, 39 NYS 


164 [atte 1520 Ne Vo. 42, oA bow Hum lu O is 
Lacustrine Fertilizer Co. v. Lake 
Guano, ete., Fertilizer Co., 56 How 
Die 3870; King v. Stafford, 6 HowPr 
27. : 

{k] In North Carolina (1) the 


statute allows an appeal from any 
order or determination of a judge of 
a superior court upon or involving a 
matter of law or legal inference 
which affects a substantial right 
claimed in any action or proceeding, 
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or which in effect determines the ac- 
tion and prevents a judgment from 
which an appeal might be taken, or 
discontinues the action. Revisal 
(1908) § 587. (2) Under this statute 
an appeal lies from an order sus- 
taining or overruling a demurrer to 
a whole cause of action or defense. 
Shelby v. Charlotte Hlectric R., etc., 
Co., 147 N. C. 537, 61 SE 377; Abbott 


v. Hancock, 128 N. C. 89,.31 SH 271; : 


Pender v. Mallett, 122 N. C. 163, 30 
SE 324; Frisby v. Marshall, 119 N. 
Cc. 570, 26 SE 251; Ramsay v. Rich- 
mond, ete., R. Co., 91 N. C. 418; Wake 
County v. Magnin, 78 N. C..181. (3) 
An appeal may also be taken from an 
order sustaining a demurrer to one 
of several defenses pleaded (Shelby 
v. Charlotte’ Electric R., étc., Co., 
supra), (4) but not from an_ order 
overruling such a demurrer (Shelby 
v. Charlotte’ Electric R., etc., Co., 
supra). See supra this section note 
8. (5) An order sustaining a de- 
murrer to a complaint in foreclosure 
proceedings on the ground that the 
mortgagor is not made a party is not 
appealable, but, in order to obtain a 
review of the same, plaintiff should 
decline to bring the mortgagor in as 
a party and submit to a dismissal or 
take an exception and bring the 
matter up on appeal from a final 
judgment against him, if such judg- 
ment is rendered. Bernard v. Shem- 
well, 139 N. C. 446, 52 SE 64. (6) 
An appeal from a judgment sustain- 
ing a demurrer to a counterclaim is 
premature. Bazemore v. Bridgers, 
105 N. C. 191, 10 SE 888. See infra 
§ 319. (7) And an appeal will not 
lie from a refusal to adjudge a de- 
murrer frivolous. Abbott v. Han- 
cock, supra. See infra this section 
note 20. (8) A demurrer ore tenus 
at the trial of a cause is equivalent 
te a motion to dismiss, and a motion 
overruling such a demurrer is not 
appealable. Hall v. Southern R. Co., 
146 °N.'C.'345, 59°-SHe3879. 

{1] In Oklahoma (1) an appeal 
may be taken prior to final judgment 
from an order sustaining or overrul- 
ing a demurrer. Comp. L. (1909) § 
6067; W. H. Ashley Silk Co. v. Okla- 
homa F. Ins. Co., 33 Okl. 348, 125 P 
449. (2) And it has been held that, 
since a motion for judgment on the 
pleadings is in effect a general de- 
murrer, an order denying the same is 
appealable under the statute. Lin- 
coln County v. Robertson, 35 Okl. 
616, 180 P 947. 

{m] In Oregon the statute (Bal- 
linger & C. Comp. § 547) authorizing 
an appeal from an order affecting a 
substantial right, and which in ef- 
fect determines the action or suit so 
as to prevent a judgment or decree 
therein, does not authorize an appeal 
from an order sustaining a demurrer 
to a complaint or amended complaint, 
as such an order does not settle or 
determine the action or prevent judg- 
ment therein. - Rockwood y. Grout, 
55 Or. 389, 106 P 789; Giant Powder 
Co. v. Oregon Western R. Co., 54 
Or. .325, 101° P* 209; 103° P 501% Sears 
V-, Dunbar, 50-Or 36,01 Pe 145. 

[n] In Rhode Island where the 
ruling of the superior court on de- 
murrers to the pleadings would re- 
sult in submitting to the jury an im- 
material issue, the ruling is decisive 
and reviewable on bill of exceptions. 
Cumberland Probate Ct. v. Fitz- 
Simon, 29 R. I. 358, 71 A 641. 

[oJ] In South Carolina an order on 
demurrer to a complaint, which in 
effect strikes out a portion thereof, 
is appealable under Code Civ. Proc. 
(1902) § 11 subd 2, authorizing an 
appeal from an order affecting a sub- 
stantial right made in an action, 
when such order strikes out an an- 
Sswer or any part thereof, or any 
pleading in any action. Miles v. 
Charleston Light, ete., Co. 87 S. C. 
254, 69 SE 292. 

{[p] In South Dakota an appeal 
lies from an order sustaining or 
overruling a demurrer. Greeley v. 


Ky 
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Winsor, 1 S. D. 618, 48 NW 214 (also 


holding such a_ statute constitu- 
tional). 
{q] In Tennessee (1) the'statute 


relating to appeals in equity cases 
provides that the chancellor or cir- 
cuit judge may, in his discretion, 
allow an appeal from his decree in 
equity cases, or he may allow such 
appeal in overruling a demurrer, or 
from a decree which settles a party’s 
right. Shannon Code § 4889. (2) 
Therefore an appeal allowed by the 
chancellor on overruling a demurrer 
is not premature. Breeden v. Wel- 
ker,-?2),'Tenn: Ch. 7 Aj°109." (3). Dhe 
chancellor may also allow an appeal 
from a decree sustaining a demurrer 
and settling the rights of the parties. 
Simmons v. Taylor, 106 Tenn. 729, 63 
Sw 1123. 
to equity cases only, and does not 
authorize an appeal from an order 
sustaining a demurrer to part of the 
declaration in an action at law. 
Payne v. Satterfield, 114 Tenn. 58, 84 
SW 800. (5) Nor does the statute 
give the right,of appeal from a de- 
cree sustaining a demurrer to a cross 
bill, the rights of the parties under 
the original bill being left unadjudi- 


cated. Neely v. Neely, (Ch. A.) 61 
SW 1033. See infra § 321. \ 
{[r] In West Virginia (1) an order 


merely overruling or sustaining a 
demurrer is not appealable under the 
statute allowing an appeal from a 
decree or order adjudicating the prin- 
ciples of a cause where there is no 
decree carrying the opinion or de- 
cision into effect, since “fa mere dec- 
laration of opinion may foreshadow 
future action of the court, but does 
not adjudicate anything.” Baltimore, 
etce., R. Co. v. Wheeling Tract. Co., 
70. W: Va...33, 73 SE 58. “And see 
Watson v. Wigginton, 28 W. Va. 533; 
Laidley v. Kline, WED Vai es 
Buehler v. Cheuvront, 15 W. Va. 479. 
(2) Where a demurrer to a bill is 
overruled by an interlocutory order 
which settles the principles of cause 
the demurrant may appeal from such 
order alone, but not until after a de- 
cree has been entered carrying into 
effect the principles adjudicated by 
such order. Steenrod v. Wheeling, 
ete! SR. iCojeap AWW Vieilies. 

_(s] In Wisconsin (1) an appeal 
lies from an order overruling or sus- 
taining a demurrer. Rev. St. § 3064 
subd 38; Quayle vy. Bayfield County, 
114 Wis. 108, 89 NW 892; Mandelert 
v. Superior Cons. Land Co., 104 Wis. 
423, 80 NW 726; Scott v. Armstrong 
School Directors, 103 Wis. 280, 79 
NW 239. (2) The statute does not 
authorize an appeal from an order 
striking out a demurrer. See infra 
this section note 20. (3) Nor does 
it apply to a demurrer ore tenus, as 
the statutes contemplate that all 
pleadings shall be in writing, and a 
demurrer not in writing is not within 
the statute. Mandelert y. Superior 
Cons. Land Co., supra. 

{t] In Canada (1) a statute al- 
lows an appeal frem the exchequer 
court to the supreme court by leave 
of a judge of the latter court from 
a final judgment, or “any judg- 
ment upon any demurrer.” 50 & 51 
Vict. c 16 §§ 50, 51, as amended by 
54 & 55 Vict. c 26, and 2 Edw. VIL 
ec 8 § 2. (2) But to authorize an 
appeal under the statute the order 
upon a demurrer must be a judgment 
on the issues raised therein, and no 
appeal will lie from an order merely 
directing that a demurrer of defen- 
dants to the statement of claim 
shall be disposed of at the trial of 
the action, as this is merely a post- 
ponement of judgment, on the de- 
murrer until the trial. Toronto Type 
Fdy. Co. v. Mergenthaler Linotype 
Con s6) Can 7S, C598" 
Demurrer, exception, or objection 
to: Counterclaim, set-off, or recon- 
yention see infra § 319. Cross bill, 
Deu lion, or complaint see infra § 321. 

ea, answer, or replication see in- 
fra, §§ 317, 318. P re 
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strike out or set aside a demurrer as ~irregular, 
frivolous, or insufficient,?° unless it also sustains the 
In Minnesota, however, it is held that 
an order striking out a demurrer is appealable, al- 
though an order refusing to strike out is not, under 
a statute allowing an appeal from an order involv- 
ing the merits or some part thereof.” 

[§ 313] (g) Election between Counts or Causes 
An order denying a motion to compel 
plaintiff to elect on which of several counts or causes 
of action he will rely is not appealable,?* unless 
under the authority of some special statutory pro- 


demurrer.*! 


of Action. 


vision.?4 


M 314] (h) Judgment on the Pleadings.*> In the 


Ala.—Breeding Grantland, 
135. ‘Ala. 497, 33 5 

N. J.—Ulman vy. Greenwood, 24 N. 
J. L. 284, 86 A 411; Negy v. Kwalick, 
$3) Ni J.) LL, 632, 83 A 899. 

N. C.—Morgan Vi vHabris,/ LAAN, €. 
358, 54 SE 381; Abbott v. Hancock, 
M232 INs<C.082, 31 SE 271; Walters v. 
Starnes, 118 N. C. 842, 34 SE 713. 

Wis.—Steinberg v. Saltzman, 130 
Wis. 419, 110 NW 198; Jacobs v. 
Beebe, 95 Wis. 389, 70 NW 468. 

Can.—Kandick v. Morrison, 2 Can. 
Se Cbs 
21. Scott v. Armstrong School Di- 
rectors, 103 Wis. 280, 79 NW _ 239 
(holding that, under Rev. St. § 3069, 
authorizing an appeal from an order 
sustaining a demurrer, an appeal will 
lie from an order denying a motion 
to strike out a demurrer as frivo- 
lous where it also sustains the de- 
murrer). 

22. Floody v. Chicago, etc., R. Co., 
104 Minn. 132, 116 NW 111; Olsen v. 
Cloquet Lumber Co., 61 Minn. Ieee KG} 
NW 95. See infra § 316 note 35 Tal. 

23. Jones vy. Johnson, 10 Bush 
(Ky.) 649; Milbauer v. Schotten, 95 
Wis. 28, 69 NW 984 

24. Frieze v. Alabama Great South- 
ern R. Co., 99 App. Div. 545, 91 NYS 
81 (holding that an order denying a 
motion made before. answering, to 
compel plaintiff to elect between cer- 
tain alleged causes of action, is ap- 
pealable under a statute allowing ap- 
peals from orders affecting a sub- 
stantial right, but if the motion is 
not made until the trial its denial is 
discretionary and not reviewable). 
And see Tuthill v. Skidmore, 124 N. 
Y. 148, 26 NE 348. 

25. Judgmexrt non obstante vere- 
dicto see infra § 343. 

26. Cal.—Holton v. Noble, 83 Cal. 
a; 23 <P) 58 


Vv. 
4, 


Del.—Ridings v. McMenamin, 17 
Del. 15, 39 A 468. 

- Md.—Moale v. Smith, 86 Md. 683, 
37 A 370. 

Minn.—Renville County v.. Min- 


neapolis, ‘112 Minn. 487, 128 NW 669; 
Rogers v. Holyoke, 14 Minn. 514; 
Lamb v. McCanna, 14 Minn. 513; Mc- 
Mahon v. Davidson, 12 Minn. 357. 

Mont.—Nelson v. Donovan, 14 Mont. 
W842 001 PA i227, 

N. Y.—Commercial Bank v. Spen- 
cer, 16 N. Y. 155; Stoutenburgh v. 
Svecenski, 133 NYS 922 (appeal from 
municipal court). 

N. Duffy v. E. H., etc., Meadows 
Co., 131. N. re 31, 42 SE 460 (holding 
that the denial of a motion for judg- 
ment upon the complaint and answer, 
with damages to be thereafter deter- 
mined by the jury, is not an appeal- 
able matter, the proper practice be- 
ing to note an exception to the re- 
fusal so as to have it considered on 


appeal from the final judgment); 
Cameron v. Bennett, 110 N. C. 277, 
14 SE 779. 


Pa.—Leiby v. Lutz, 
A 345; Philadelphia v. 
Pa. 73, 55 A:' 835, 

Wis.—St. Patrick’s Cong. v. Home 
Ins. Co., 101 Wis. 155, 76 ‘NW 1125. 

See also Nelson County v. Bards- 
town, etc., Turnp. Co., 78 SW 856, 25 
KyL 1777. 
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Certain. 


such a motion.?9 
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absence of a statute an order granting or refusing 
a motion for judgment on the pleadings is not ap- 
pealable, but is reviewable only on appeal from the 
final judgment.?° 
able in some cases under special statutory provi- 
sion;27 and where a judgment is entered on the 
pleadings it is final for the purpose of appeal.?® 
(i) Making Pleadings More Definite and 
It has been held that where a motion to 
make a complaint more definite and certain will not 
lie, no appeal can be taken from an order granting 


Such orders, however, are appeal- 


And even where such a motion will 


lie, an order granting or denying the same is not 


27. See statutory provisions; and 
cases infra this note. 

{a] In New York, (1) under Code 
Civ. Proc. § 547, providing for judg- 
ment on the pleadings, § 1346, pro- 
viding that an appeal may be taken 
from a final judgment in the supreme 
court when rendered upon a trial by 
the court, and § 1347, giving the 
right to appeal to the appellate divi- 
sion from an order which involves 
some part of the merits of the ac- 
tion or affects a substantial right, or 
in effect determines the action and 
prevents a judgment from which an 
appeal might be taken, an aggrieved 
party has the right to appeal either 
from the order made on the motion 
for judgment under § 547, when the 
appeal is taken before the entry of 
judgment, or from the judgment un- 
der such order, or from both. Mitch- 
ell v. Dunmore Realty Co., 135 App. 
Div. 583, 120 NYS 771 [mod 199 N. Y. 
530 mem, 92 NE 1092 mem]. (2) See 
also Halliday v. Barber, 38 Misc. 116, 
77 NYS 98; Western R. Corp. v. Kort- 
right, 10 HowPr 457 (holding that a 
decision of the judge at chambers, 
on a motion under the code for judg- 
ment on account of the frivolousness 
of the answer, was appealable as in- 
volving the merits of the action). 

{b] In Oklahoma it is held that, 
as a motion for judgment on the 
pleadings is in effect a general de- 
murrer, an order denying the same 
is appealable under Comp. L. (1909) 
§ 6067, allowing appeals from rulings 
on demurrers, although no judgment 
on the issues is rendered thereon. 
Lineoln County v. Robertson, 35 Okl. 
616,130 P 947. 

{c] In Pennsylvania (1) a statute 
allows an appeal from a refusal to 
enter judgment for want of a suffi- 
cient affidavit of defense. Act of April 
18,.1874 (Pe Li 64)% (2) But: it-is 
held that an appeal lies only in clear 
cases of error at law, and, where a 
case requires inquiry into the facts, 
the matter should go to the jury. 
Leiby v. Lutz, 224 Pa. 377, 73 A 345. 
See also Beck v. Schekter, 235 Pa. 
253, 83 A 829; Wilson v. Bryn Mawr 
Trust. ;Cowa245 weav 1148.0 (3A 1071: 
Radcliffe v. Herbst, 135 Pa. 568, 19 
A 1029; Griffith v. Sitgreaves, 81* Pa. 
378; Fronefield v. Fry, 51 Pa. Super. 
403; Southern Steamship Co. v. Hull, 
46 Pa. Super. 299; Sloss- Sheffield 
Steel, etc., Co. v. Tacony Iron Co., 
46 Pa. Super. 164; Joseph Schlitz 
Brewing Co. v. Rosenbiuth, 30 UPA. 
Super. 303; Shea v. Wells, 8 Pa. 
Super, 511. (3) And the statute will 
not be applied on appeal from the 
refusal to enter judgment for part 
of the demand when plaintiff has the 
security of a lien. Shea v. Wells, 
supra. 

{[d] In Wisconsin an order deny- 
ing a motion for judgment on the 
pleadings on the ground of nonjoin- 
der of parties defendant is not “an 
order affecting a substantial right 
made in any action, when such order 
in effect determines the action, and 
prevents a judgment from which an 
appeal might be taken,’ within Rev. 
St. (1895) § 3069 subd 1, so as to be 
an appealable order. St. Patrick’s 


appealable before final judgment,*° unless there was 


Cong. v. Home Ins. Co., 101 Wis. 155, 
76 NW 1125. 

Orders determining action and pre- 
Femeing judgment, etc. see supra § 


orders involving merits see supra 


28. Tomboy Gold Mines Co. Ve 
Arapahoe County Dist.'Ct., 23 Colo. 
441, 48 P 537; Smith v. Woman’s 
Medical College, 110 Md. 441, 72 A 
1107 (holding that a judgment for 
defendant on plaintiff's refusal to 
join issue on the denial of his mo- 
tion for judgment by default for 
want of a plea and affidavit of de- 
fense is a final and appealable judg- 
ment as _ to plaintiff); Henderson v. 
Maryland Home F. Ins. Co., 90 Md. 
47, 44 A 1020 (to same effect); Mitch- 
ell v. Dunmore Realty Co., 135 App. 
Div. 583, 120 NYS 771 [mod 199 N. Y. 
530 mem, 92 NE 1092 mem] (holding 
that, under Code Civ. Proc. § 1316, 
providing that an appeal from a final 
judgment brings up for review an in- 
terlocutory judgment, or an inter- 
mediate order, specified in the notice 
of appeal, and affecting the final 
judgment, an order for judgment on 
the pleadings is brought up for re- 
view on appeal from the judgment 
and notice of appeal that appellant 
intends to bring up such order for 
review); Riott v. Blackstone, 10 Pa, 
Super. 591 (entered for want ‘of suffi- 
cient affidavit of defense). See also 
Denny v. Saywood, 4 B. C. 212. 

[a] Appeal from order denying 
new trial.In New York, on an ap- 
peal from an order denying a motion, 
under Code Civ. Proc. § 999, for Ba 
new trial, the question raised. by de- 
fendant’s motion for judgment for in- 
sufficiency of the reply, exception to 
the denial thereof having been taken, 


is reviewable. Howe v. Noyes, 48 
Mise. 356, 95 NYS 542. 
29. McFarland v. Holcomb, 123 


Cal...84, 55 P 761. 

30. Iowa.—Barnes v. Century Sav. 
Bank, 149 Iowa 367, 128 NW 541; 
Barnes v. Century Sav. Bank, 147 
Iowa 267, 126 NW 174. 

Md.—Warfield v. State, 116 Md. 599, 
604, 82 A 1058, AnnCas1913C 824 and 
note [quot Cyc]. 

Minn.—State v. O’Brien, 83 Minn. 
6, 85 NW 1186 [overr Pugh v. 
Winona, etc., R. Co., 29 Minn. 390, 13 
NW 189] (refusal to require com- 
plaint to be made more definite and 
certain); American Book Co. v. King- 
dom Pub. Co., 71 Minn. 363, 73 NW 
1089 (the same point); Van Zandt v. 
Wood Produce Co., 54 Minn. 202, 55 
NW 863 (requiring bill of particulars 
to be made more specific). 

N. Y.—Hanover F. Ins. Co. v. Tom- 
linson, 58 N. Y. 651; Hughes vy. Chi- 
cago, ete., R. Co., 45 N. Y. Super. 114; 
Faulks v. Kamp, 40 N. Y. Super. 70; 
Dudley v. Grissler, 37 N. Y. Super. 
412; Geis v. Loew, 36 N. Y. Super. 
190, 15 AbbPrNS 94; Field v. Stew- 
ae 32 N. Y. Super. 1938, 41 HowPr 

S. C.—Miles v. Charleston Light, 
ete, Co, 87S. C, 254, 69 SH 292: 
Dawkins v. Columbia Electric St. heya 
ete), Cos) 82 9S. (Car di6 697 634-SiR) 97-46 
Hawkins v. Wood, 60 SUG 621) 39 
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an abuse of discretion in making the order and it 
falls within some special statutory provision allow- 
ing appeals from interlocutory orders affecting sub- 
stantial rights or involving the merits, ete.?1 
rulings are reviewable, however, on appeal or writ 
of error after final judgment, unless they are with- 
And if a plaintiff 
by the erroneous sustaining of a motion by defen- 
dant to make the complaint more definite and an 
order requiring him to amend, and a dismissal for 
failure to comply therewith, is thereby denied the 
opportunity to prove his cause of action on a suffi- 
cient pleading, he is entitled, if he has not waived 
his right, to have an adverse judgment reviewed in 


in the diseretion of the court.*? 


the supreme court.*° 


SE 9; Fladger v. Beckman, 42 S. C. 
547, 20 SE 790. 
Wash.—Ferry v. King 
Wash. 337, 26 P 537. 
Wis.—O’Connell v. Smith, 101 Wis. 
68, 76 NW 1116. See also Crowley v. 
Hicks, 98 Wis. 566, 74 NW 348; Lusk 
v. Galloway, 52 Wis. 164, 8 NW 608. 
831. Oliver Refining Co. v. Aspe- 
sren, -140. App.” Divyee549.7 125 NYS 
796 (order requiring bill of particu- 
lars to be made more specific); His- 
ner v. Eisner, 89 Hun 480, 35 NYS 
393; Hughes v. Chicago, etc., R. Co., 


County, 2 


45 N. Y. Super. 114; Garfield Nat. 
Bank v. Kirchwey, 17 Misc. 148, 39 
NYS 333; Bell v:. Jackson, 938. S.C. 


556, 78 SE 679; Epstin v. Berman, 78 
S. C. 327, 58 SE 1013; Lynch v. Spar- 
tan Mills, 66 S. C. 12, 44 SEH 93 (hold- 
ing that, where a statute authorizes 
plaintiff in an action ex delicto to 
unite all acts of negligence and other 
wrongs in one cause of action, an 
order in an action for personal in< 
juries requiring plaintiff to make his 
complaint more definite and certain 
by separating the wrongful acts al- 
leged and stating which were negli- 
gent and which were willful or wan- 
ton is appealable under the statute 
allowing an appeal from an inter- 
mediate order involving the merits); 
Bolin v. Southern R. Co., 65 S. C. 222, 
43 SE 665 (to same effect); Hawkins 
v. Wood, 60 S. C. 521, 39 SE 9; Clark 
v. Langworthy, 12 Wis. 441 (holding 
that, where facts which might be re- 
lied on as constituting several dif- 
.ferent causes of action were stated 
“in one count in such a manner that 
defendant could not determine which 
cause of action plaintiff intended to 
rely upon, nor to which he was bound 
to answer, an order denying a motion 
to make the complaint more definite 
and certain was appealable as _ in- 
volving the merits of the action). 

Orders affecting substantial rights 
see supra § 265. 

Orders determining action and pre- 
venting judgment, etc. see supra § 
266. 

Orders involving merits see supra 


§ 264. 

32. Lancaster v. Miller, 58 Oh. 
St. 558, 51 NE 52; Berg v. Hump- 
tulips Boom, etc., Impr. Co., 38 Wash. 


342, 80 P 528. See infra XVI in 4 
Cela 


33. Walters v. Exeter, 78 Nebr. 
222,110 NW 631. 

34. Ala.—Scott v. Cleveland First 
Nat. ‘Bank, 178 Ala. 272; 59 S303; 
Chamberlain y. Mobile Fish, etc., Co., 
187 Alay 187, “33 “S822 (refusal ‘to 
strike out a claim of exemptions in 
a garnishment proceeding); Breed- 
ing v. Grantland, 135 Ala. 497, 33 S 


544. 
Ariz.—Gonzales y. Duey, 15 Ariz. 


331, 138 P 1043. 

Cal.—Wood, etc., Co. v. Missouri 
Pac. R.. Col, 152 “Cal. 93447°/92 P 868: 
Swain v. Burnette, 76 Cal. 299, 18 P 
394; Beach v. Hodgdon, 66 Cal. 187, 


5 P 77; Sutter v. San Francisco, 36 
Cal. 112; Myers v. Holton, 9 Cal. A. 
114, 98 P 197 (refusal to strike out 


amended complaint). 


D. C.—Morris v. Wheat, 1 App. 


8azzi, etc., 
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Withdrawal. 


Such 


20 Taylor vy. Duncanson, 20 D. C. 

Fla.—Carter v. Warnock, 57 Fla. 
49, 49 S 186. 

Ga.—Johnson v. Merchants’, etc., 
Bank, 141 Ga. 721, 81 SE 873; Bald- 
win v. Lowe, 129 Ga. 711, 59 SE 772; 
Kibben v. Coastwise Dredging Co., 
120 Ga. 899, 48 SE 330; Johnson sv. 
Battle, 120°Ga. 649, 48 SE 128; Fu- 
Co. v. Tomlinson, 119 Ga. 
622, 46 SE 8381; Ray v. Anderson, 
117 Ga. 136, 43 SE 408; Neal-Blun Co. 
v. Zeigler, 11 Ga. A. 273, 75 SH 142; 
Simmons vy. Peagler, 7 Ga. A. 252, 66 
SE 629; Ox Breeches Mfg. Co. v. 
Birdeas ‘Ga. A. 40, 57 SH 975. 

Ida.—Havens v. "Stewart, 7 Ida. 298, 
62 P 682. 

Ill.— Ertl v. Aevermann, 177 Ill. A. 
422; Van Housen v. Thorne, 90 Ill. A. 
245; Lawrence v. Paden, 76 Ill. A. 
510. 


Ind.—Zimmerman y. Gaumer, 152 
Ind. 552, 53 NE 829; Brown v. Sum- 
mers, 91 Ind. 151. 

Iowa.—Peter Schoenhofen Brewing 
Co. v. Giffey, 143 NW 1017; Vermont 
Farm Mach. Co. v. De Soto Co-op. 
Creamery Co., 131 NW 765; Barnes v. 
Century Sav. Bank, 147 Iowa 267, 126 
NW 174; W. A. Jordan Co. v. Sperry, 
141 Iowa 225, 119 NW 692; Allen v. 
Church, 101 Iowa 116, 70 NW 127; 
Specht v. Spangenberg, 70 Iowa 488, 
30 NW 875. 

Kan.—Whitlaw v. Illinois L. Ins. 
Co., 86 Kan. 826, 122 P 1039; Sparks 
v. Smeltzer, 77 Kan. 44, 93 P 338 (de- 
cision on paper improperly desig- 
nated as a demurrer and treated as 
the equivalent to a motion to strike 
out); Paola v. Flanagan, 64 P 620. 
eer ats v. Stockett, 35 La. Ann. 

Md.—Stump v. Stump, 91 Md. 699, 
47 A 1034 (order striking as unre- 
sponsive answer of executor to an 
order to show cause why an ex parte 
allowance of his claim against the 
estate should not be set aside). And’ 
8 U. S. v. Poe, 120 "Mad: 89," 87-A: 

ovo. 

Minn.—Lovering v. Webb Pub. Co., 
108 Minn. 201, 120 NW 688, 121 NW 
911; Minneapolis Trust Co. v. Men- 
age, 66 Minn. 447, 69 NW 224; Na- 
tional Albany Exch. Bank vy. Cargill, 
39 Minn. 477, 40 
First Div. St. Paul, etc.,-R. Co., 24 
Minn. 447. 

Mo.—Pearce v. McClanahan, 50 Mo. 
267; Dixon v. St. Louis Transit Coy 
165 Mo. A. 238, 146 SW 1179. And 
see Hageman v. Moreland, 33 Mo. 86. 

Mont.—Owen v. McCormick, 5 Mont. 
255,57 -P *280: 

Nebr.—Welch v. Calhoun, 22 Nebr. 
166, 34 NW 348. And see Seaman vy. 
Atkinson, 2 Nebr. (Unoff.) 197, 96 
NW 149. 

Nev.—Weir v. Washoe Hardware, 
ete., Co., 31 Nev. 528, 104 P 19 (hold- 
ing that an order striking an amend- 
ed complaint from the files for fail- 
ure to comply with mandatory re- 
quirements of the statute and rules of 
the district court regarding amended 
ee is not appealable). 

J.—Young v. Hillsborough Tp. 
Bd. ‘Education, 84 N.' J. L. 770, 87 


For later cases, developments and changes in the law see cumulative Annbdtations, same title, page and note number. 


NW 570; Rice v.] 
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(j) Striking Out, Reinstatement, and 

As a general rule an order or decree 
either striking out or refusing to strike out a plead- 
ing either for plaintiff or defendant, or matter 
therein, is reviewable only on appeal or writ of 
error from or to the final judgment.** 
jurisdictions, however, an appeal or writ of error is 
either expressly allowed by statute from such an 
order or deeree or will lie, even before final judg- 
ment, if there was an abuse of discretion in making 
the order or decree, and if the case falls within a 
special statutory provision allowing an appeal or 
writ of error from an interlocutory or intermediate 
order or decree affecting a substantial right or in- 


In some 


A 347 (striking out complaint as to 
one of several defendants); Ulman v. 
Greenwood, 84 N. J. oa 284, 86 A 411; 
Negy v. Kwalick, 83.aANe Ji liv 6o2, 83 
A 899; Dayton v. Boettner, 32 N. J. 
L. 421, 81 A 726; Blessing v. Mc- 
Linden, 81 Ni/J./ Ds 379,79 A 3475085 
LRANS 312; State Mut. Bldg., ete, 
Assoc. v. Williams, 78, N. J. L. 720, 
75 A 927; Mershon y. Castree, 57 N. 
J. L. 484, 31 A 602; Cooper v. Van- 
derveer, 47 N. Ale i, 178; Brown v. 
Warden, 44 IN: Seaglscelatnte 

N. Y._Briges v. Bergen, 23 N. Y: 
162; Carpenter v. Adams, 34 Hun 429; 
Parker v. Warth, 5 Hun 417; More- 
house v. Yeager, 38 N. Y. Super. 50; 
Hughes v. Mercantile Mut. Ins. Co., 
10 AbbPrNS 37, 41 HowPr 253; Jo- 
seph Dixon Crucible Co. v. New York 
City Steel Works, 9 AbbPrNS 195; 
Fillette v. Hermann, 8 AbbPrNS 193 
note; Murphy v. Dickinson, 40 How 
iPr 66; Commercial Bank vy. Spencer, 
19 AlbLJ 158. 

N. C.—Morgan y. Harris, 141 N. C. 
358, 54 SE 381; Walters v. Starnes, 
118 N. CG. 842, 24 SE 713; Lane v. 
Richardson, 101 N. C. 181, 7 SE LOS 
Best v. Clyde, S6UNS CY 4 Turlington 
v. Williams, 84 N. C. 125. And see 
Abbott v. Hancock, 123 N. C. 89, 31 
SE. 271. 

Okl.—Grunawalt Vv. Grunawalt, 24 
Okl. 756, 104 P 905. See also Divine 
v. Harmon, 23 Okl. 901, 101 P1125. 

Ss. C.— Irby vy. Southern Express 
Co., 96 S.-C. 354, 80 SH’ 613; Sher- 
wood v. McLaurin, 9651S 348, 80 
SE 609 (order reversing the ruling 
of a referee in striking out part of 
the answer and restoring the allega- 
tions stricken out);- Woodward v. 
Woodward, 87 S. C. 247, 69 SE 232; 
McCandless v. Mobley, 31 8. C 303, 
62 SE 260; Cooper vy. Atlantic Coast 
Line R. Co., 78 S. C. 562,59 SE 704; 
Citizens’, etc., Bank v. Witcover, 17 
Sc: 441, 58 SE 146; Strait v. Brit- 
ish, etc., “Morte. Co; TSS 1G 867,57 
SE 1100; Harbert v. Atlanta, ete., R. 
Cor, 14 8.6. 13, 53 SE 1001. 

Utah.—Jones v. New York L. Ins. 
Co., 11 Utah 401, 40 P 702. 

Wash.—Methow Canal Co. v. Bar- 
ton, 71 Wash. 401, 128 P 627; Vak- 
taren Pub. Co. v. Pacific. Tribune 
Pub. Co., 41 Wash. 355, 83 P 426; 
McPlwain v. Huston, 1 Wash. 359, 25 


P 465. 
W. Va.—Baltimore, etc, R. Co. v. 
70 W. Va. 338, 


Wheeling Tract. Co., 
73 SE 53. 

Wis.—Gooding v. Doyle, 134 Wis. 
623, 115 NW 114; Wiesmann v. Shan- 
ley, 124 Wis. 431, 102 NW 932; Fisher 
y. Schuri, 73 Wis. 370, 41 NW 527; 
Carpenter v. Reynolds, 58 Wis. 666, 
17 NW 300; Kewaunee County v. 
Decker, 28 Wis. 669. 


Compare in some of these jurisdic- 
tions infra this section text and note 


35 

Striking or refusing to strike: An- 
swer, plea, or replication see infra 
§§ 317; 318. Counterclaim or recon- 
ventional demand see infra § 319. 
Cross bill, petition, or complaint see 
infra § 321, 
§ 312. Petition or complaint in in- 
tervention see supra § 304. 


Demurrer see Supra ~ 


§ 316] 


volving the merits, ete.*° 


35. See statutory provisions; and 
cases infra this note. 

[a] In Florida the statute allows 
appeals from any interlocutory order, 
decision, judgment, or decree of the 
circuit courts when sitting as courts 
of equity (Comp. L. [1914] § 1908), 
and this gives a right of appeal from 
an interlocutory order granting or 
denying a motion to strike a bill or 
eross bill. Burr v. Hull, 66 Fla. 20, 
63 S 300; Guggenheimer v. Davidson, 
62 Fla. 490, 56 S 801. 

[b] In Iowa (1) under a statute 
allowing an appeal from an interme- 
diate order invoiving the merits or 
materially affecting the final deci- 
sion. Barnes y. Century Savy. Bank, 
149 Jowa 367, 128 NW 541; In re 
Stone, 132 Iowa 136, 109 NW 455, 10 
AnnCas 1033; Mast v. Wells, 110 
Iowa 128, 81 NW 230; Kay v. Pru- 
den, 101 Iowa 60, 69 NW 1137; Seif- 
fert, etc., Lumber Co. v. Hartwell, 
94 Towa 576, 63 NW 333, 58 AmSR 
413; Bicklin vy. Kendall, 72 Iowa 490, 
34 NW 283. (2) Under this provision 
an appeal will lie from an order 
striking out an amendment of the 
complaint which added another de- 
fendant, alleged that he was jointly 
liable with defendant, and set up 
ground for attachment as against 
him. Kay v. Pruden, supra. (3) 
And an order overruling a motion 
to strike out an amendment to a 
petition of intervention is appeal- 
able. Bicklin v. Kendall, supra. (4) 
But an order striking out part of a 
pleading as surplusage is not appeal- 
able as an intermediate order involv- 
ing the merits. Allen y. Church, 101 
Iowa 116, 70 NW 127. (5) Nor does 
the statute allow an appeal from an 
order refusing to strike out portions 
of a complaint as irrelevant and im- 
material. Specht v. Spangenberg, 70 
Iowa 488, 30 NW 875. 

[ec] In Kansas an order striking 
or refusing to strike a pleading or 
part thereof is appealable if it in- 
volves the merits or determines the 
action, but not otherwise. Whitlaw 
v. Illinois L. Ins. Co., 86 Kan. 826, 
122 P 1039; Paola vw. Flanagan, 64 
P 620. See infra § 317. 

[d] In Minnesota (1) under a 
statute allowing an appeal from an 
order involving the merits of the 
action or some part thereof, it is 
held that an order striking out a 
pleading or part thereof is appeal- 
able, but that an order denying a 
motion to strike out is not. Lovering 
v. Webb Pub. Co., 108 Minn. 201, 120 
NW 688, 121 NW 911; Floody sv. 
Chicago, etc., R. Co., 104 Minn. 132, 
116 NW 111; Minneapolis Trust Co. 
v. Menage, 66 Minn. 447, 69 NW 224; 
Olsen v. Cloquet Lumber Co., 61 
Minn. 17, 63 NW 95; National Albany 
Exch. Bank vy. Cargill, 39 Minn. 477, 


40 NW 570; Vermilye v. Vermilye, 
32 Minn. 499, 18 NW 832, 21 NW 
736; Rice v. St. Paul First Div., etc., 
R. Co., 24 Minn. 447; Kingsley v. 
Gilman, 12 Minn. 515; Starbuck v. 
Dunklee, 10 Minn. 168, 88 AmD 68; 
Wolf v. Banning, 3 Minn. 202. (2) 


An order refusing to set aside a com- 
plaint for failure to conform to the 
summons is not appealable under the 
statute as an order involving the 
merits or any part thereof, nor as 
an order in effect determining the 
action and preventing a judgment 
from which an appeal might be 


taken. Sibley County v. Young, 21 
Minn. 335. 
fe] In New York an appeal lies 


under the statute allowing appeals 
from an order involving the merits 
or some part thereof, affecting a sub- 
stantial right, or in effect determin- 
ing the action and preventing a judg- 
ment from which an appeal might 
be taken. 


And such an order or 
decree is itself appealable if it also dismisses the 
suit or otherwise finally disposes of it as to the 
party complaining;*® or it may be reviewed, like 


See Briggs v. Bergen, 23! swer. 


APPEAL AND ERROR 


the court.?7 


N. Y. 162 (to the general term, but 
not to the court of appeals); Becker 
v. Colonial L. Ins. Co., 153 App. Div. 
382, 1838 NYS 491; Webster v. Bain- 
bridge, 13 Hun 180; Lindon y. Beach, 
6 Hun 200; Jeffras v. McKillop, etce., 
Co., 2 Hun 351 (denial of motion to 
strike out a portion of the answer 
as irrelevant and redundant); Han- 
Over, KY Ins.4 Co. iv. Comilinsony 73( 
N.Y. Super: 221; Potter v.'Carreras; 
27 N. Y. Super. 629; Brown v. Georgi, 
26 Misc. 128, 56 NYS 923; Western 
R. Corp. v. Kortright, 10 HowPr 457; 
Penn Yan vy. Forbes, 8 HowPr 285; 
Otis v. Ross, 8 HowPr 193. 

{f] Im Qhio, under a statute al- 
lowing error to an order affecting a 
substantial right in an action, when 
such order in effect determines the 
action and prevents a judgment see 
Henry v. Jeans, 48 Oh. St. 443, 28 
NE 672. 

[g] In South Carolina (1) an ap- 
peal lies under a statute allowing 
an appeal from an order affecting a 
substantial right when such order 
strikes out an answer or any part 
thereof, or any pleading in an ac- 
tion. Code Civ. Proc. § 11 subd 2. 
And see Miles vy. Charleston Light, 
etc. Con, ST Sr Ci 2545869" Sha 2 
(holding that under. such a statute 
an order, on demurrer to a complaint, 
which in effect strikes out a portion 
thereof, is appealable). (2) But there 
is no appeal from an order refusing 
to strike out a pleading or any part 
thereof. Irby v. Southern Express 
Co., 96 S. C. 354, 80 SE 6138. And see 
other cases supra this section note 
34. (3) An order striking out a 
pleading setting up evidentiary mat- 
ter is not appealable as involving the 


merits. Kirby v. Kelly, 90 S. C. 378, 
73 SE 780. 
{h] In Washington (1) an appeal 


lies under a statute authorizing an 
appeal from an order affecting a sub- 
stantial right and in effect either 
determining the action or praceeding 
and preventing a final judgment 
therein, or discontinuing the action. 
Ballinger Annot. St. & Codes § 6500 
subd 6. And see Snohomish County 
v. Ruff, 15 Wash. 637,.47 P 35, 441 
(holding that an order striking from 
a complaint by a county against a 
county auditor and his sureties al- 
legations setting up as a ground for 
recovery a breach of the bond by 
failure to account for moneys re- 
ceived by him as ex officio clerk of 
the board was appealable as affecting 
a substantial right of plaintiff and 
determining the action as to the par- 
ticular matter in issue). (2) But an 
order striking the complaint from the 
files, on the ground that it contains 
several causes of action not sepa- 
rately stated, is not final, as plaintiff 
may file an amended complaint, and 


therefore is not appealable. Vak- 
taren Pub. Co. v. Pacific Tribune 
Pub. Co., 41 Wash. 355, 83 P 426. 


(3) And an order striking certain al- 
legations in an answer, so as to leave 
one issue raised by the complaint and 
answer, is not appealable. Methow 
Canal Co. v. Barton, 71 Wash. 401, 
LZ8 P6270: 

{i] In Canada see Sovereign Bank 
v. Parsons, 18 Ont. L. 665, 11 Ont 
WR 615, 845, 968, 13 OntWR_ 314; 
Smith v. Traders Bank, 11 Ont L. 24, 
6 OntWR 748. 

{j] In Wisconsin (1) under a stat- 
ute authorizing an appeal from an 
order affecting a substantial right, 
where such order in effect determines 
the action and prevents a judgment 
from which an appeal might be taken. 
Wis. St. § 3069 subd. 1. (2) But this 
provision does not permit an appeal 
from an order striking out as ir- 
relevant part of a complaint or an- 
Gooding v. Doyle, 134 Wis. 


[3C.J.] 489° 


other interlocutory decisions, on appeal or error 
after final judgment or decree, and may be ground 
for reversal, unless it was within the discretion of 
But where the statute does not allow 


623, 115 NW 114; Wiesmann v. Shan- 
ley, 124 Wis. 431, 102 NW 932. (3) 
Orders striking out or refusing to 
strike out pleadings were in some 
cases held appealable under the for- 
mer statute, no longer in force, al- 
lowing an-appeal from an order in- 
volving the merits of the aetion or 
some part thereof. Adamson yv. Ray- 
mer, 94 Wis. 6243, "68h NW LOGO 
Noonan vy. Orton, 30 Wis. 609; Ke- 
waunee County v. Decker, 28 Wis. 
669. (4) Even under this provision, 
however, it was held that an appeal 
would not lie from an order refus- 
ing to strike out matter from a 
pleading as irrelevant or redundant, 
whether it was so in fact or not (De- 
wald v. Dewald, 89 Wis. 353, 62 NW 
175; Fisher v. Schuri, 73 Wis. 370, 41 
NW 527; Kewaunee County v. Decker, 
supra), (5) or from an order strik- 
ing out part of a pleading as ir- 
relevant or redundant, unless it was 
not so in fact, in which case it would 
lie (Adamson v. Raymer, supra; Car- 
penter v. Reynolds, 58 Wis. 666, 17 
NW 300; Freeman v. Engelmann 
Transp. Co., 36 Wis. 571; Noonan v. 
Orton, supra; Kewaunee County v. 
Decker, supra). (6) But an order re- 
fusing to strike an amended com-. 
plaint from the files was held ap- 
pealable under such provision where 
the amendment was of such a char- 
acter as to change the whole nature 
of the cause of action, as where it 
changed the action from one in tort 
to one on contract, or the reverse. 
arr ie County v. Decker, 34 Wis. 


Striking or refusing to strike: An- 
swer, plea, or replication see infra 
$$) S17, 23082 Counterclaim or re- 
conventional demand see infra § 319. 
Cross bill, petition, or complaint see 
infra § 321. Demurrer see supra § 
312. Petition or complaint in inter- 
vention see supra § 304. 

Order affecting substantial rights 
see supra § 265. 

Orders determining action and pre- 
hr | judgment, etc. see supra § 


bec die involving merits see supra 


Fast bill of exceptions under 
Georgia statute see supra § 277. 

36. Miocene Ditch Co. v. Moore, 
150 Fed. 483, 80 CCA 301; Smith. v. 
Traders’ Bank, 11 Ont. L. 24, 6 Ont 
WR 748. 

[a] An order striking a bill in 
equity from the files is appealable 
as a final order. Carpenter vy. Audi- 
tor-General, 144 Mich. 251, 107 NW 
878; McMann v. Westcott, 47 Mich. 
177, 10 NW 190; Webster v. Hitch- 
cock, 11 Mich: 56. , 

{b] Order merely purging records 
of mistake.—Where a motion for 
leave to file a petition for leave to 
intervene was marked “Filed” by the 
clerk, by mistake, before leave to 
file had been granted, an order strik- 
ing the petition from the files until 
such time as the court should pass 
on the petitioner’s right to file the 
same was an order merely purging 
the records of the court of a mis- 


take, and was therefore unappeal- 


ane Born v. Schneider, 128 Fed. 
37. U. §.—Fuller v. Claflin, 93 U. 


Seo h4. -23 5h; ed. 785 (judgment ren- 
dered for plaintiff after order strik- 
ing out answer). 


Cal.—Myers v. Holton, 9 Cal. A. 
D4 SSP Mo i72 

Fla.—Putnam Lumber Co. v. EI- 
lis-Young Co., 50 Fla. 251, 39 § 


193. 
an Y.—Rapalee v. Stewart, 27 N. Y. 
Wyo.—Bosler v. Coble, 14 Wyo. 423, 
84 P 895. 
See infra XVI in 4 C. J. 


490 [3C.J.] 


an appeal from a judgment for want of an. answer, 
defendant cannot appeal from a judgment rendered 
for plaintiff for want of an answer after the de- 
nial of defendant’s motion to strike out a part of 
the complaint as frivolous, irrelevant, and redun- 
dant, as such motion does not constitute an answer 
within the meaning of the statute.*® 
Reinstatement. Where pleadings are stricken out 
but afterward reinstated on motion on the ground 
that the order striking them was improvidently 
granted, appeal or error will not lie before final 
judgment to review the order of reinstatement.*® 
Withdrawal. An order overruling a motion asking 
permission to withdraw an amended petition which 
has been stricken from the files, not being final, is 
not an order from which proceedings in error will 


le.4° 


‘[§ 317] 


38. Multnomah County y. Faling, 
55 Or.. 45, 104 P 964 


39. Windsor v. Bryan, 102 Ga. 853, 
29 SE 595. 
40. Divine v. Harmon, 23 Okl. 901, 


101 P 1125. 

41. Amendments and supplemental 
pleadings see supra § 311. 

Rulings on cross bills, petitions, 
or complaints see infra § 321. 

Allowing or extending time for an- 
Swer.or plea see supra § 310. 

Order affecting substantial rights 
see supra § 265. 

Orders determining action and pre- 
venting judgment, etc. see supra § 


266 
§ Orders involving merits see supra 
Fast bill of exceptions under 


Georgia statute see supra § 277. 

42. Ark.—Gates v. Solomon, 
Ark. 8, 83 SW 348. 

Del.—Norfolk Lumber Co. v. Sim- 
mons, 16 Del. 317, 438 A 163. 

Ga.—Mineral Bluff Bd. of Educa- 
tion v. Mineral Bluff, 123 Ga. 669, 51 
SE 577; Vaughn vy. Milner, 121 Ga. 
436, 49 SE 287; Fugazzi, etc., Co. v. 
Tomlinson, 119 Ga. 622, 46 SE 831; 
Stromberg-Carlson Tel. Mfg. Co. v. 
Bisbee, 115 Ga. 346, 41 SE 573; Hollis 
v..)Nelms,..115 -Ga. 5, 41-. SH. 263; 
Turner v. Camp, 110 Ga. 631, 36 SE 
76; United Glass Co. v. McConnell, 
110 Ga. 616, 36 SE 58; Tifton Nat. 
Bank v. Brown, (A.) 82 SE 628; Ber- 
rien County Bank vy. Brown, (A.) 82 
SE 628; Hyland Chemical Co. v. God- 
dard, 10 Ga. A. 13, 72 SE 515; Weath- 
erly Lumber Co. v. Robson, 9 Ga. A. 
848, 72 SE 436; J. I. Case Threshing 
Mach. Co. v. Hodges, 9 Ga. A. 722, 
72 SE 189; American Agricultural 
Chemical Co. v. Shy, 9.Ga. A. 519, 
71 SE 876; Ox Breeches Mfg. Co. v. 
Bird, 1 Ga. A. 40, 57 SE 975. 

Tll.—Wenom vy. Fossick, 213 Ill. 70, 
72 NE 732 [aff 115 Ill. A. 605]; Peo. 
v. Johnson, 179 Til. A. 467; Taylor v. 
Taylor, 162 Til. A. 101. 

Ky.—Wash v. Noel, 154 Ky. 824, 
159 SW 558. > 

Md.—Peoples v. Ault, 117 Md. 631, 
84 A 60 (order overruling a plea to 
a part of a bill); Potts v. Potts, 88 
Md. 640, 42 A 214. 

Miss.—Wallace vy. Bobbitt, 79 Miss. 
402, 30 S 693; Clay County v. Chicka- 
saw County, 63 Miss. 289. 

N. J.—Negy v. Kwalick, 83 N. J. L. 
632, 83 A 899 (order striking out plea 
as frivolous); New Jersey Bldg., etc., 
Co. v. Lord, 66 N. J. Eq. 344, 58 A 
185. 

N. C.—Shelby v. Charlotte Electric 
R.,. ete., Co:., 147 N.C. 537, 64,.SH' 377. 

Va.—Pleasants v. Lorton, 2 Patt. & 

8 


73 


Wyo.—Turner vy. Hamilton, 10 Wyo. 
WTS 6a ves Ad 7. 

Can.—Griffith v. Harwood, 30 Can. 
S. C. 315, 20 CanLTOccNotes 270. 


(k) Plea or Answer, Replication or Re- 
ply *1—aa. In General. In accordance with the rules 
stated in the preceding sections, an appeal or writ 


APPEAL AND ERROR 


ely Te oh a 


[9§ 316-317 


of error will not lie from an order or decree sus- 
taining or overruling a demurrer, exception, or other 
objection to a plea or answer, or a part thereof.** 
or to a replication or reply,** unless there is also a 
dismissal or other judgment or decree finally dispos- 
ing of the case as far as the party complaining is 
concerned,‘ or, in some jurisdictions, unless the 
ruling in effect determines the action,*® or the case 
comes within a special statutory provision allowing 
an appeal or proceeding in error from the interlocu- 
tory order or decree.*® 
an appeal will lie from the interlocutory judgment, 
it has been held that where a demurrer to the an- 
swer is sustained and defendant elects to stand on 
his pleading and refuses to plead further, plaintiff 
is entitled on motion to judgment, and there is no 


And even when by statute 


error in refusing to suspend the proceedings until 


order or decree 


pane aeAce v. Boyer, 14 Que. Pr. 


See also supra § 312. 

43. Shaw v. Canadian Pac. R. Co., 
16 Can. S. C. 703 (order allowing de- 
murrer to replication to one of sev- 


Kickham v. Kane, 135 Ill. A. 
628; Coleman y. Coleman, 142 Ky. 36, 
133 SW 1003; Cross v. Cross, 54 Mich. 


115, 19 NW 919. See also supra § 
312. But compare New Jersey Bldg., 
etc., Co. v. Lord, 66 N. J. Eq. 344, 
58 A 185. , 


[a] A judgment that defendant re- 
cover costs and have execution there- 
for, where plaintiff elects to abide 
by his demurrer to defendant’s pleas, 
is not a final judgment. Peo. v. 
Johnson, 179 Ill. A. 467. 

45. Coleman v. Coleman, 142 Ky. 
36, 133 SW 1003 (holding that an 
order overruling a demurrer to a de- 
fense in the answer, which, if al- 
lowed, would defeat a recovery on 
the cause of action stated, should 
be treated as a final judgment_re- 
viewable on appeal); Maxwell v. Eng- 
land, 115, Ky. 783, 74.SW .1091, 25 
KyL 143 (holding that a judgment 
overruling a demurrer to a response 
to.a motion for a rule on a master 
commissioner of the court, procured 
to compel him to pay over to the 
movant as trustee a certain trust 
fund held by such commissioner, is 
a final order, which the court of ap- 
peals has jurisdiction to review on 
the merits). 

46. See statutory provisions; and 
eases infra this note. 

fa] In Alabama (1) a statute al- 
lows an appeal from a decree sus- 
taining or overruling a plea to a bill 
in equity. Code (1896) § 427; Code 
(1907) § 2888;, New Decatur. v. 
Scharfenberg, 147 Ala. 367, 41 S 1025. 
(2) While a demurrer is. not the 
proper method of testing the _ suffi- 
ciency of a plea which should be set 
down for a hearing, and while the 
statute merely authorizes an appeal 
from a decree sustaining or overrul- 
ing a demurrer to a bill, yet, where 
no objection was made below, an ap- 
peal from a decree overruling a de- 
murrer to a plea will be entertained. 
Glasser v. Meyrovitz, 119 Ala. 152, 
24 $514. And see Breeding v. Grant- 
land, 135 Ala. 497, 33°S 544. 

{b] In Georgia the statute allow- 
ing a cause to be carried to the su- 
preme court upon a bill of exceptions, 
although still pending in the court 
below, if the decision or judgment 
complained of, if it had been ren- 
dered as claimed by plaintiff in er- 
ror, would have been a final disposi- 
tion of the cause, or final as to some 
material party thereto (Code [1895] 
§ 5526; Code [1911] § 61388), does not 
allow a writ of error pendente lite to 
review a decision overruling a de- 


defendant can prosecute his appeal.** 


Nor is an 
striking out or refusing to strike 


out a plea or answer or part thereof,*® or a repli- 


murrer to defendant’s plea or an- 
swer. Turner v. Camp, 110 Ga. 631, 
36 SE 76; United Glass Co. v. Mc- 
Connell, 110 Ga. 616, 36 SE 58; Ber- 
rien County Bank v. Brown, (A.) 82 
SE 628; and other cases in this state 
supra this section note 42. 

_ [e] In Maine exceptions to rul- 
ings on demurrers to pleas in bar 
may be brought to the law court be- 
fore a disposal of a cause on the 
merits. Copeland v. Hewett, 93 Me. 
554, 45 A 824, 

{d] In Mississippi (1) the statute 
providing that an appeal may be al- 
lowed by the court or chancellor in 
chancery cases from an interlocutory 
order or decree, when he may think 
proper “in order to settle the prin- 
ciples of the causes or to avoid ex- 
pense and delay,’ does not authorize 
an appeal from a decree sustaining 
exceptions, to an answer for insuffi- 
ciency or impertinence (Clay County 
v. Chickasaw County, 63 Miss. 289), 
(2) or because not full enough to dis- 
close the defense (Wallace vy. Bob- 
bitt, 79 Miss. 402, 30 S 693). 

[e] Xn Worth Carolina (1) the 
statute allowing an appeal from any 
order or determination of a judge of 
a superior court upon or involving a 
matter of law or legal inference, 
which affects a substantial right 
claimed in any action or proceeding, 
or which in effect determines the ac- 
tion and prevents a judgment from 
which an appeal might be taken or 
discontinues the action, authorizes an 
appeal from an order sustaining or 
overruling a demurrer to an entire 
defense, or sustaining a demurrer to 
one of several defenses pleaded 
(Shelby v. Charlotte Electric R., etc., 
Co.,, 147 N.C. 537, 61° SE 377),, @) 
but an appeal will not lie from an 
order overruling a demurrer to one 
of several defenses (Shelby vy. Char- 
lotte Electric R., Co., supra). 
See also supra § 3 

sain v. Arnold, 32 Okl. 167, 


Ga.—Johnson vy. Merchants’, etc., 
Bank, 141 Ga. 721, 81 SE 873; Bald- 
win v. Lowe, 129 Ga. 711, 59 SE 772 
(holding that a writ of error will not 
lie to an order striking a plea, un- 
less there has been a final deter- 
mination of the case in the court 
below, even though the effect of such 
order may be to entitle plaintiff to 
a judgment or verdict as a matter 
of course); Johnson -v. Battle, 120 
Ga. 649, 48 SH 128; Fugazzi, etc., Co. 
v. Tomlinson, 119 Ga. 622, 46 SE 


831; Ray v. Anderson, 117 Ga. 136, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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eation or reply,*® appealable or subject to proceed- 
ings in error, unless there is a final disposition of 
the case,°° or unless there is a special statutory pro- 


43 SH 408; Turner v. Camp, 110 Ga. 
631, 36 SH 76; Neal-Blun Co. v. Zeig- 
Jer, lt Gas As273, 2750. SH. 142° sMe= 
Cranie v. Shipp, 10 Ga. A. 544, 73 
SE 701; Simmons v. Peagler, 7 Ga. 
A. 252, 66 SH 629; Ox Breeches Mfg. 
Wor Vv. bird) I Gary AY 40y 57 SE Ob: 

Kan.—Whitlaw v. Illinois L. Ins. 
Co.;, 86) Kan. 826... 122 7P +1039; Paola 
v. Flanagan, 64 P 620. 

N. J.—Blessing v. McLinden, 81 N. 
J. 1.9379, 79 A. 34%, 35° DRANS 3125 
State Mut. Bldg., etc., Assoc. v. Wil- 
liams, 78 N. J. L. 720, 75 A 927; Mer- 
shon v. Castree, 57 N. J. L. 484, 81 


A 602; Cooper v. Vandeveer, 47 N. 
J. L. 178; Brown v. Warden, 44 N. 
J. L. 177; New Jersey Bldg., etce., 


ae v. Lord, 66 N. J. Eq. 344, 58 A 

N. C.—Morgan v. Harris, 141 N. C. 
358, 54 SE 381; Walters v. Starnes, 
118 N. C. 842, 24 SE 713. And see 
Abbott v. Hancock, 123 N. C. 89, 31 
SE 271. 

+S. C—Sherwood v. McLaurin, 96 
S. C. 348, 80 SE 609; Brand Shoe Co. 
v. Women’s Wear Shop, 95 S. C. 35, 
78 SE 446; Kirby v. Kelly, 90 S. C. 
378,.73 SE 780; Citizens’, etc., Bank 
Sue ET ie Cee GAs Ne Ol ass 

Wash.—Methow Canal Co. v. Bar- 
ton, 71 Wash. 401, 128 P 627. 

W. Va.—Baltimore, ete, R. Co. v. 
Wheeling Tract. Co., 70.W. Va. 33, 
73 SE 53. 

Wis.—Gooding v. Doyle, 134 Wis. 
623, 115 NW 114. 

Que.—Grenier y. Connolly, 7 Que. 
Pr. 212. i 

See also supra § 316. 

49. See Bosler v. Coble, 14 Wyo. 
423, 84.P 895. : 

50. Fuller v. Claflin, 93 U. S. 14, 
23 L. ed. 785; Putnam Lumber Co. v. 
Fllis-Young Co., 50 Fla. 251, 39 S 
193; Bosler v. Coble, 14 Wyo. 423, 
84 P 895; Smith v. Traders’ Bank, 11 
Ont. L. 24, 6 OntWR 748. And see 
Rapalee v. Stewart, 27 N. Y. 310. 
See also supra § 316. But compare 
New Jersey Bldg., ete., Co. v. Lord, 
66 N. J. Ea. 344, 58 A 185. 

[a] After final judgment or de- 
cree.—(1) An order striking out an 
answer is reviewable on appeal or 
writ of error from the final judg- 
ment or decree. Fuller v. Claflin, 93 
U.S. 14, 23 L. ed. 785. (2) The same 
is true of a denial of a motion to 
strike out pleas on fundamental 
grounds. Putnam Lumber Co. v. 
Ellis-Young Co., 50 Fla. 251, 39 S 
193. (3) And an order made before 
trial and before issue joined, strik- 
ing out as irrelevant alleged new 
matter in plaintiff’s reply as far as 
the same might be made ground for 
affirmative relief, but permitting it 
to remain as defensive matter to the 
set-off and counterclaim in the an- 
swer, is reviewable on error after 
verdict and judgment. Bosler _ v. 
Coble, 14 Wyo. 423, 84 P 895. See 
also infra XVI in 4 C. J. 

51. See statutory provisions; and 
cases infra this note. i 

fa] In the District of Columbia 
(1) an appeal may lie under the stat- 
ute allowing an appeal from an or- 
der involving the merits of the ac- 
tion.) Reva St Vs 772., ) (2) But, an 
order striking out a plea of the 
statute of limitations to a declara- 
tion in ejectment is not appealable 
as involving the merits, since the 
statute need not be pleaded in eject- 
ment in order to have the_ bene- 
fit of it. Morris v. Wheat, 1 App. 
23.Us 

{b] In Iowa (1) an appeal may lie 
under the statute allowing an ap- 
peal from an intermediate order in- 
volving the merits or materially af- 
fecting the final decision. Code § 
4101; and cases infra this note. (2) 
Thus the statute authorizes an ap- 
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peal from an order striking out an 
answer (In re Stone,-132 lowa 136, 
109 NW 455, 10 AnnCas 1033), (3) 
an order striking out material and 
relevant portions of an answer stat- 
ing an independent and substantive 
defense (Mast v. Wells, 110 Iowa 
128, 81 NW 230), (4) or an order 
granting a motion to strike out a 
part of the reply (Barnes v. Century 
ak Bank, 149 Iowa 367, 128 NW 

[c] In Kansas, (1) under the stat- 
ute allowing an appeal from an or- 
der involving the merits or. deter- 
mining the action, an order striking 
out parts of a reply containing new 
matter pleaded in defense of new 
matter contained in the answer, and 
which involves the merits of the 
action, and precludes the defense so 
pleaded, is appealable, and may be 
reviewed in this court before judg- 
ment in the action. Whitlaw v. Il- 
linois L.. Ins. Co., 86 Kan. 826, 122 
P 1039. (2) But an appeal will not 
lie under the statute from an order 
overruling a motion to strike out 
parts of an answer. Whitlaw v. IL- 
linois L. Ins. Co., 86 Kan. 826, 122 
aL OOos (3) An order refusing to 
strike from the files an answer and 
return in mandamus is not a judg- 
ment, so as to authorize a writ of 
error therefrom. Paola v. Flanagan, 
64 P 620. 

{d] In Minnesota the statute al- 
lowing an appeal from an order in- 
volving the merits of the action or 
some part thereof: (St. [1894] § 6140; 
Rev. lL. [1905] § 4365) authorizes 
an appeal from an order striking out 
an answer or a portion thereof, but 
not from an order refusing to strike 
out. National Albany Exch. Bank 
v. Cargill, 39 Minn. 477, 40 NW 570; 
Vermilye v. Vermilye, 32 Minn. 499, 
18 NW 832, 21 NW 736; Kingsley v. 
Gilman, 12 Minn. 515; Starbuck v. 
Dunklee, 10 Minn. 168, 88 AmD 68; 
Wolf v. Banning, 3 Minn. 202. And 
see Minneapolis Trust Co. v. Menage, 
66 Minn. 447, 69 NW 224 (holding 
that an appeal does not lie from an 
order denying a motion to strike out 
and dismiss objections filed to the 
allowance of the account of a trustee, 
the order being in effect one deny- 
ing a motion to strike out defend- 
ant’s answer and dismiss his de- 
fense). 

fe] In New York (1) an appeal 
will lie in a proper case under the 
statute allowing an appeal from an 
intermediate order affecting a sub- 
stantial right or involving the mer- 
its. See Code Civ. Proc. § 1347. And 
see Rice v. Ehele, 55 N. Y. 518 (order 
denying motion to set aside an ex 
parte order striking out an answer); 
Briggs v. Bergen, 23 N. Y. 162; Wal- 
tham Mfg. Co. v. Brady, 67 App. Div. 
102, 73 NYS 540; Webster v. Bain- 
bridge, 13 Hun 180; Lindon vy. Beach, 
6 Hun 200; Hanover F. Ins. Co. v. 
Tomlinson, 37 N. Y. Super. 221; Pot- 
ter v. Carreras, 27 N. Y. Super. 629; 
Western R. Corp. v. Kortright, 10 
HowPr 457; Penn Yan v. Forbes, 8 
HowPr 285; Otis v. Ross, 8 HowPr 
193. (2) But it has been held that, 
where an order directs that the an- 
swer be stricken out unless defend- 
ants comply with a prior order for 
discovery within two days, it does 
not affect a substantial right, and 
therefore is not appealable. Brown 
v. Georgi, 26 Misc. 128, 56 NYS 923. 
(3) Nor will an appeal lie from an 
order refusing to resettle a former 
order granting a motion to strike 
out, certain parts of an answer, So as 
to require service of the amended 
answer on plaintiff. Waltham Mfg. 
Co. v. Brady, supra. 

{f] Im Ohio an order striking out 
and suppressing an answer to the 
merits is reviewable on error under 
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vision allowing an appeal or writ of error before 
final judgment or decree.*+ 
ordinarily lie from an order on a motion to make 


And an appeal does not 


Rev. St. § 6710, allowing error to 
review an order affecting a substan- 
tial right in an action, when such 
order in effect determines the action 
and prevents a judgment. Henry v. 
Jeans, 48 Oh. St. 4438, 28 NE 672. 

{g] In South Carolina (1) the 
statute allows an appeal from an 
order affecting a substantial right 
made in an action, when such order 
in effect determines the action and 
prevents a judgment from which an 
appeal might be taken or discontin- 
ues the action, and also from an or- 
der affecting a substantial right 
made in any action, when such or- 
der strikes out an answer or any 
part thereof, or any pleading in any 
action. ._Code Civ. Proc. § 11 subd 
2. (2) But no appeal will lie from 
an order striking out an answer set- 
ting up evidentiary matter, as it 
does not involve the merits (Kirby 
Vin Kelly, 90-SuC. (38, 13,65 Ee do Obs 
(3) or from an order refusing to 
strike out an answer as sham or 
frivolous (Brand Shoe Co. v. Wom- 
en’s Wear Shop, 95 S. C. 35, 78 SE 
446; Citizens’, etc., Bank v. Witcover, 
77 S. C. 441, 58 SEH 146); (4) or from 
an order reversing the ruling of a 
referee in striking out part of the 
answer and restoring the allegations 
stricken out (Sherwood v. McLaurin, 
96 S. C. 348, 80 SE 609). 

[h] In Washington, under the 
statute authorizing an appeal from 
an order affecting a substantial 
right, and which in effect determines 
the action and prevents a final judg- 
ment therein, an order striking out 
allegations of an answer so as to 
leave one issue raised by the com- 
plaint and answer is not appealable. 
Methow Canal Co. vy. Barton, 71 
Wash. 401, 128 P 627. 

[i] In West Virginia an order in 
a chancery cause sustaining excep- 
tions to an answer and striking’from 
it evidential matter, without elim~ 
inating the allegations of defensive 
rights or denials of controverted 
averments, is not appealable under 
the statute allowing an appeal from 
a decree settling the principles of a 
cause. Baltimore, ete., Se Coneiye 
Wheeling Tract. Co., 70 W. Va. 33, 
73 SE 53. 

[ij] In Wisconsin (1) the present 
statute (St. § 3069), allowing an ap- 
peal from an order affecting a -sub- 
stantial right, when such order in 
effect determines the action and pre- 
vents a judgment from which an ap- 
peal might be taken, does not au- 
thorize an appeal from an order 
striking out as irrelevant portions of 
an answer. Gooding v. Doyle, 134 
Wis. 623, 115 NW 114. (2) Under 
the former statute which is no 
longer in force, allowing an appeal 
from an order involving the merits 
or some part thereof, an appeal 
would lie from an order striking out 
part of an answer as irrelevant or 
redundant, where it was not so in 
fact, although not otherwise. Adam- 
son v. Raymer, 94 Wis. 243, 68 NW 
1000; Carpenter v. Reynolds, 58 Wis. 
666, 17 NW 300; Freeman v. Enegle- 
mann Transp. Co., 36 Wis. 5713 
Noonan v. Orton, 30 Wis. 609. (3) 
But no appeal would lie from an or- 
der refusing to strike out portions 
of an answer as irrelevant or re- 
dundant, whether it was so in fact 
or not. Dewald v. Dewald, 89 Wis. 
353, 62 NW ‘175. 

[k] In Ontario an order of the 
county court judge purporting to be 
made under Con. Rule No. 261, strik- 
ing out part of defense as disclosing 
no reasonable answer, is in its na- 
ture final, and appeal from it will 
lie under § 52 of the County Courts 
Act, Rev. St. (1897) c 55. Smith v. 
Traders Bank, 11 Ont. L. 24, 6 Ont 
WR 748. See also supra § 316. 
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more definite and certain an answer®’ or reply,’* 
or from an order which requires defendant to elect 
upon which of the defenses set up in the answer 
he will rely.“ An order permitting defendant to 
make a new verification of the answer will not sup- 
port an appeal.®® 

Reinstatement. Where pleas are stricken out on 
demurrer, but subsequently reinstated on defen- 
dant’s motion on the ground that the order striking 
them was improvidently granted, a writ of error will 
not lie before final judgment to review the order 
of reinstatement.°° 

[§ 318] bb. Plea or Answer in Abatement or to 
the Jurisdiction. As a general rule an appeal, writ 
of error, or bill of exceptions will not lie to review 
an interlocutory decision on a plea or answer in 
abatement or to the jurisdiction, unless allowed by 
some special statutory provision;°’ but it is other- 
wise in the case of a judgment sustaining a plea in 
abatement or to the jurisdiction or otherwise end- 
ing the case.>® 

[§ 319] ce. Counterclaim, Set-Off, or Reconven- 
tion. Unless allowed by special statutory provision, 
an appeal or writ of error does not lie from an in- 
terlocutory order or decree on demurrer or excep- 


APPEAL AND ERROR 


[$8 ene 


tion to or motion to dismiss or strike out a counter- 
claim, set-off, or reconventional demand.®® In some 
jurisdictions, however, an appeal will lie from a 
judgment or order of involuntary dismissal or non- 
suit on a counterclaim or from an order refusing 
to set it aside.°° And where defendant set up a 
good cause of action against plaintiff on a counter- 
claim, and issue was joined thereon, and the verdict 
and judgment appealed from were principally on 
the counterclaim, and the judgment for defendant 
was a final judgment, it was held that the court on 
appeal had jurisdiction.*t In Texas, however, a 
judgment granting relief in: reconvention without 
determining the original suit is not a final judg- 
ment, and is not reviewable on writ of error.6? 
[§ 320] (1) Bill of Particulars. No appeal will 
lie from an order directing or refusing to direct a 
bill of particulars,°? or from an order requiring a 
bill of particulars to be made more specific,** unless 
it comes within some special statutory provision.© 
[§ 321] f. Cross Bill, Cross Petition, or Cross 
Complaint.°* An appeal or writ of error does not 
lie from an order or decree merely sustaining or 
overruling a demurrer to a cross bill, petition, or 
complaint without further action by the court,®? un- 


52. Dawkins v. Columbia Electric 
St. R. Co., 82 S. C. 166, 63 SH 746 
(holding that an order in an action 
against a railroad company for per- 
sonal injuries, requiring that the an- 
swer of defenaant stating that sig- 
nals and precautions required by law 
were not given and taken should be 
made more definite by stating spe- 
cifically what signals and precau- 
tions were given and taken, was not 
appealable). See supra § 315. 

53. Barnes v. Century Sav. Bank, 
149 Iowa 367, 128 NW 541. 

54 Virtue v. Stanley, 79 Wash. 
87, 1389 P 764 (does not in effect de- 
termine action). 

55. Best v. Dunn, 126 N. C. 560, 
36 SE 126. 7 

56. Windsor v. Bryan, 102 Ga. 853, 
29 SE 595. 

57. U. S.—Stephens v. Mononga- 
hela Nat. Bank, 111 U. S. 197, 4 SCt 
336, 28 L. ed. 399; Cunningham vy, 
Rodgers, 171 Fed. 835, 96 CCA 507. 

Ariz.—Londen-Glasgow Dev. Co. 
v. Powers, 12 Ariz. 162, 100 P 454. 

Ga.—Donalson vy. Norman, 14 Ga. 
A. 146, 80 SE 678. 

Me.—Copeland v. Hewett, 93 Me. 
554, 45 A 824. 

Mich.—Painter v. Lebanon Land 
Co., 178 Mich. 47, 49, 144 NW _ 483 
{cit Cyc]; Wanner v. Martin, 173 
Mich. 503, 1839 NW 249. 

N. Y.—Matter of Loewenguth, 114 
App. Div. 754, 100 NYS 422. 

Tenn.—Employers’ Indemn. Co. v. 
Willard, 125 Tenn. 288, 151 SW 1029. 

Que.—Bédard v. Delorimier, 17 
Que. Super. 141. 

And see infra § 324. 

58. Ariz.London-Glasgow Dev. 
Co. v. Powers,. 12 Ariz. 162, 100 P 
454. 

Me.—Copeland v. Hewett, 93 Me. 
554, 45 A 824. 

Mich.—Campbell _ v. 106 
Mich. 523, 64 NW 483. 

Tex.—Gresham v. Welsh, 17 Tex. 
Civ. A. 712, 41 SW 667. 

Wis.—Prochnow v. Northwestern 
Tron Co., 156 Wis. 408, 145 NW 1098, 


Hudson, 


1104. 

Que.—Gosselin v. Belley, 4 Que. 
Pereaos: 

See infra § 324. 

59. Iowa. — Peter Schoenhofen 


Brewing Co. v. Giffey, 143 NW 1017; 
Vermont Farm Mach. Co. v. De Soto 
Co-op. Creamery Co., 131 NW _ 765 
(holding that refusal to strike a 
counterclaim from the answer is not 
appealable under a statute allowing 
an appeal from an intermediate or- 
der involving the merits or materi- 
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ally affecting the final decision, but 
can be reviewed only on appeal from 
the final judgment). 

Ky.—Winchester, ete, R. Co. v. 
Winchester, 16 KyL 64 (dismissal of 
counterclaim). 

La.—Harris v. Stockett, 35 La. Ann. 
387 (holding that an interlocutory 
decree sustaining a motion to strike 
out of defendant’s answer a recon- 
ventional demand is not appealable). 

Mass.—Maher v. Dougherty, 11 
Gray 16; Stetson v. Exchange Bank, 
7 Gray 425 (both holding that, where 
defendant files an answer and a dec- 
laration in set-off to which last 
plaintiff demurs, no appeal lies from 
a judgment upon the demurrer until 
after trial on the answer). 

N. C.—Bazemore v. Bridgers, 105 
191, 10 SE 888 (holding that 
a judgment sustaining a demurrer to 
a counterclaim is not appealable un- 
der a statute allowing an appeal 
from any order or determination of 
a judge of any superior court upon 
or involving a matter of law or legal 
inference, which affects a substantial 
right claimed in any action or pro- 
ceeding, or which in effect determines 
the action and prevents a judgment 
from which an appeal might be taken 
or discontinues the action). 

Tex.—Lanius v. People’s Home Tel. 
Co., (Civ. A.) 160 SW 304. 

Compare Sovereign Bank v. Par- 
sons, 18 Ont. L. 665, 11 OntWR 615, 
845, 968, 13 OntWR 314. 

[a] ‘The reservation of a counter- 
claim for future adjudication is not 
a final order or judgment from which 
an appeal will lie. Quigley v. Beam, 
137, Ky..325, 125 SW 3727. 

Failure to dispose of counterclaim 
te eg in reconvention see supra § 

Orders determining action and pre- 
See Pae, judgment, etc. see supra § 

60. Dunnevant v. Mocksoud, 122 
Mo. A. 428, 99 SW 515 (holding that, 
where a counterclaim alleged sub- 
stantial damages from the failure of 
plaintiffs to perform a building con- 
tract and all evidence tending to 
prove this damage was excluded by 
the court, a nonsuit taken by defend- 
ant was not voluntary so as to de- 
prive him of the right to appeal from 
an order refusing to set it aside). 
See infra § 332. 

61. Beyer-Knox Co. v. Ewell, 147 
Mo. A. 188, 126 SW 229. 

62. McKenzie v.. Withers, (Tex. 
Civ. A.) 152 SW 658 [den reh (Civ. 
A.) 153 SW 413]. 


Necessity for disposition of all is- 
sues as to all parties see supra §§ 
259, 278. 

63. Warfield v. State, 116 Md. 599, 
82 A 1053, AnnCasi1913C824 and note; 
Nolte v. Seymour, 127 App. Div. 178, 
111 NYS 311 (municipal court). And 
see Cunard v. Francklyn, 111 N. Y. 
511, 19 NE 92; Witkowski v. Para- 
more, 93 N.-Y. 470; Peo. v. Tweed, 
63UNs YY. 194: 

64 Warfield v. State, 116 Md. 599, 
604, 82 A 1053, AnnCas1913C_ 824 
[cit Cyc]; Van Zandt v. Wood 
pr gduce Co., 54 Minn. 202, 55 NW 

65. Oliver Refining Co. v. Aspe- 
gren, 140 App. Div. 549, 125 NYS 796 
(holding that, where defendant, on 
an order requiring him to file a bill 
of particulars of his counterclaim, 
sufficiently complied therewith with- 
out appeal, he could appeal from the 
court’s further order requiring the 
bill of particulars to be made more 
specific). See also Tilton v. Beecher, 
BOING Yicpelis Oy vl den Aci Een Song 

66. Counterclaim see supra § 319. 

Failure to dispose of cross com- 
plaint or cross bill see supra § 259. 

67. Ala.—Herndon v. Gilreath, 165 
Ala. 669, 51 S 601; Aston v. 
161 Ala. 518, 49 S 856; Z 
Thomas, 161 Ala. 503, 49 S.1027- 
Sumner v. Hill, 157 Ala. 230, 47 S 
565; Cofer v. Wilhite, 40 S 340; Bick- 
ley v.. Bickley, 129 Ala. 403, 29 S$ 
854; Throne-Franklin Shoe Co. vy. 
Gunn, 123 Ala. 640, 26 S 198; Festo- 
razzi v. St. Joseph’s Catholic Church, 
96 Ala. 178, 10 S 521; Jones v. Wood- 
stock Iron Co., 90 Ala. 545, 8 S 132; 
Barclay v. Spragins, 80 Ala. 357 
{Loverr Winn v. Dillard, 57 Ala. 167; 
Brooks v. Woods, 40 Ala. 538]. 

se lbis Toend wey, v. Coe, 21 Conn. 


Ill.—Routt v. Newman, 157 Tll. A. 
242 (holding that an order overruling 
a demurrer to a supplemental cross 
bill and taking the same as con- 
fessed, upon the defendant electing 
to stand by his demurrer, is not a 
final and appealable order); French 
v. Bellows Falls Sav. Inst., 67 Il. 
ee ” 

y.—lerguson v. Mason, 50 SW 15, 
20 KyL 1702. 


Miss.—Bierce vy. G &, p39 iss. 
fay 45 a 876. ei apa 
o.—Plattsburg v. All 
MEO) Baas. en, 84 Mo. 
Tenn.—Neely vy. Neely, (Ch. A.) 


61 SW 1033. 


Tex.—Boren y. Jack, iv. A. 
SE oot ac (Civ. A.) 73 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 321-323] 


less the case comes within some special statutory 
provision.®°& And the same is true, in the absence 
of such a statute, of an order overruling a motion 
to dismiss or strike out such a bill, petition, or com- 
plaint,°° or an order striking a cross bill from the 
files.7° And an order denying a motion for’ judg- 
ment by default on a cross complaint is not appeal- 
able.“ In some jurisdictions it. has been held that 
even where a cross bill or cross complaint is dis- 
missed, the order or decree is not appealable be- 
fore final determination upon the original bill or 
complaint ;’ but in other jurisdictions a cross bill 
or cross complaint is considered so far an indepen- 
dent suit as to authorize an appeal from a decree 
dismissing it before a final determination on the 
original bill or complaint.7* 
that, where the only issues tried are those made by 
a cross petition and reply, and there is a decree ren- 
dered against defendant, he may appeal.™* If the 
decree not only dismisses a eross bill, but settles 
all the equities between the parties, it is final and 
appealable.*® 

[§ 322] g. Intervention and Interpleader—(1) 
Intervention. A judgment or decree on an inter- 
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And it has been held, 
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| vening complaint or petition is final and appealable 


if it substantially and completely determines the 
rights of the parties,’® but not otherwise,’’ unless 
it comes within a statute allowing appeals from in- 
terlocutory orders or decrees.*® And a judgment 
or decree dismissing a complaint or petition of in- 
tervention is appealable, in most jurisdictions, if it 
finally determines the case so far as the intervener 
is concerned,’® although not otherwise.®° As we 
have seen in another place, an interlocutory or dis- 
cretionary order or decree merely permitting or re- 
fusing to permit intervention in the cause is not 
appealable, unless an appeal is authorized, as it is 
in some jurisdictions, by special statutory provision; 
but it is generally held that the final denial or over- 
ruling of a petition or application to intervene is a 
final judgment or order so far as the petitioner or 
applicant is concerned, and therefore subject to ap- 
peal or writ of error by him unless it is within the 
court’s discretion.*+ 

[§ 323] (2) Interpleader. Orders or decrees on 
interpleaders are appealable or subject to writ of 
error, where they dismiss the same or otherwise 
finally determine the rights of the parties;®? but. it 


Wyo.—Turner v. Hamilton, 10 Wyo. 
REGO Plas: 

See aiso Cincinnati, etce., Tract. Co. 
v. Jewett Car Co., 30 Oh. Cir. Ct. 675. 

68. Flynn v. Holmes, 142 Mich. 
373, 105 NW 875 (holding that, where 
a cross bill was subject to a general 
demurrer for defects specified there- 
in, an order overruling such demur- 
rer was appealable under a statute 
allowing complainant or defendant to 
appeal from an order overruling a 
general demurrer). 

[a] Statutes not authorizing ap- 
peal.—(1) Such an order, however, 
has been held not to be within a 
statute allowing an appeal from a 
decree sustaining or overruling a 
demurrer to a bill in equity. See 
Alabama cases in preceding note. (2) 
And in Tennessee, under Shannon 
Code § 4889, providing that the chan- 
cellor may in his discretion allow 
an appeal from his decree in equity 
cases determining the principles in- 
volved, or settling a party’s right, 
or on overruling a demurrer, it is 
held that no appeal lies from a de- 
eree sustaining a demurrer to a cross 
bill, the rights of the parties under 
the original bill being left: unadjudi- 


cated. Neely v. Neely, (Tenn. Ch. 
A.) 61 SW 1033. 
69. Cofer v. Wilhite, (Ala.) 40 S 


340; McGaugh v. Holliday, 142 Ala. 
185, 37 S 935; Bickley v. Bickley, 129 
Ala. 403, 29 S 854. 

[a] Otherwise by statute.—But in 
Florida an order denying a motion 
to strike a cross bill is appealable 
under Comp. L. (1914) § 1908, giving 
an appeal from any interlocutory or- 
der, decision, judgment or decree in 
erie Burr v. Hull, 66 Fla. 20, 63 
S 300. 

70. Van Housen vy. Thorne, 90 Ill. 
rs 245; Lawrence y. Paden, 76 Ill. A. 

10. 

[a] Otherwise by statute.—But 
in Iowa it is held that an appeal 
will lie from an order striking out 
a cross bill under the statute au- 
thorizing an appeal from ‘an order 
made affecting a substantial right in 
an action, when such order in effect 
determines the action and prevents 
a judgment from which an appeal 
might be taken.” Mahaska County 
State Bank v. Christ, 82 Iowa 56, 47 
NW 886. See also Gordon vy. Sher- 
man, 178 Mich. 629, 146 NW 100. 
Broadribb v. Tibbets, 60 Cal. 


72. U. S.—Ayres v. Carver, 17 
How. 591, 15 L. ed. 179; Emery v. 
Central Trust, etc. Co. 204 Fed. 
965, 123 CCA 287. 


Ala.—Aston v. Dodson, 161 Ala. 518, 
49 S 856; Sumner v. Hill, 157 Ala. 
230, 47 S 565; Throne-Franklin Shoe 
Co. v. Gunn, 123 Ala. 640, 26 S 198; 
Parish v. Galloway, 34 Ala. 163. 
Contra Lehman v. Ford, 47 Ala. 733. 

Conn.—Treadway v. Coe, 21 Conn. 


283. 
Aiea C.—Lamon vy. McKee, 18 D. C. 

Ill. Howard v. Boyd, 67 Ill. A. 
572; French v. Bellows Falls Sav. 
Inst., 67 Ill. A. 179. Compare Peoria, 
ete., R. Co. v. Pixley, 15 Ill. A. 283. 

Miss.—Bierce v. Grant, 91 Miss. 
791, 45 S 876. 

73. Novak v. Novak, 137 Iowa 519, 
115 NW 1; Gordon v. Sherman, 178 
Mich. 629, 146 NW 100; Clutton v. 
Clutton, 106 Mich. 690, 64 NW 744; 
Dodsworth v. Hopple, 33 Oh. St. 16; 
Scheiffelin v. Weatherred, 19 Or. 172, 
23 P 898. 

74. Dodsworth v. Hopple, 33 Oh. 
ies 16; Taylor v. Leith, 26 Oh. St. 

75. Howell v. Randle, 171 Ala. 451, 
54 S 568 (holding that, where a judg- 
ment creditor applied for a sale of 
personal property of a decedent to 
pay debts, in which proceeding cer- 
tain heirs filed a cross complaint al- 
leging that the judgment was fraudu- 
lent, a decree dismissing the cross 
complaint, directing the administra- 
tor to sell the property and report 
the sale for confirmation, and after 
paying encumbrances, to pay the 
judgment and costs, and distribute 
the remainder of the proceeds, was 
final and appealable). 

76. Dexter Horton Nat. Bank v. 
Hawkins, 190 Fed. 924, 111 CCA 514; 
Central Trust Co. v. Madden, 70 Fed. 
451, 17 CCA 236 (holding that a de- 
eree on an intervening petition in 
a foreclosure suit, claiming priority 
over the mortgage, which decree ad- 
judges the priority, fixes the amount 
due, and directs provision to be made 
for such priority in the order of sale, 
is final and appealable, although the 
main suit has not reached a final 
decree). And-see Standley v. Rob- 
erts, 59 Fed. 836, 8 CCA 305 [dism 
app 17 SCt 999 mem, 41 L. ed. 1177 
mem]. 

77, Walker v. National Guaranty 
Trin) Co:, 1138) Ala. $240, 37S) 802 
(holding that a decree sustaining a 
demurrer to intervener’s. petition, 
with leave to amend, is an interlocu- 
tory decree from which no appeal 
lies); Wikle v. Jones, 131 Ga. 37, 
61 SE 1124; Whitney v. Spearman, 50 
Nebr. 617, 70 NW 240 (holding that 
an order striking out a petition of 


intervention because not filed within 
the time therefor is not a final order 
£308 which error will lie). See supra 

78. Bicklin vy. Kendall, 72 Iowa 
490, 34 NW 283 (holding that an or- 
der overruling a motion to strike 
out an amendment of a petition of 
intervention is appealable under a 
statute authorizing an appeal from 
an intermediate order involving the 
merits or materially affecting the 
final decision); Leon First Nat. Bank 
v. Gill, 50 Iowa 425 (holding that an 
order refusing to strike a petition of 


intervention from the files is ap- 
pealable| under  such_ provision); 
Schaetzel v. Huron, 6 S. D. 134, 


NW 741 (holding that an order re- 
fusing the right to withdraw a com- 
plaint of intervention is appealable 
under the statute as an order which 
“involves the merits of the action or 
roa part thereof”). See also supra 


79. Dexter Horton Nat. Bank v. 
Hawkins, 190 Fed. 924,-111 CCA 514; 
Hamlin vy. Toledo, ete.,. R. Co., 78 
Fed. 664, 24..CCA. 271, 36° LRA 826; - 
Grant v. East, etc., R. Co., 50 Fed. 
795, 1 CCA 681 (where it was held 
that a decree dismissing an auxiliary 
bill, but retaining the cause, and 
referring it to a master to ascertain 
the priority and validity of certain 
liens, and marshaling conflicting 
claims to bonds in question, is final 
as to the auxiliary complainants); 
Thornton v. Highland Ave., etce., ' 
Co., 94 Ala. 353, 10 S 442 (holding 
that, when a petition is filed in 2 
pending suit by a third person hav- 
ing the right thus to intervene, and 
is erroneously dismissed on demur- 
rer, the petitioner may at once ap- 
peal from the decree dismissing it 
without waiting for the final decree 
in the cause; and the subsequent 
dismissal of the bill by the com- 
plainant does not affect his right to 
prosecute his appeal); Hadsall v. 
Case, 15 Cal. A. 541, 115 P 330 (sus- 
taining demurrer to complaint in 
intervention without leave to amend); 
Parsons vy. Little, 28 App. (D. C.) 
218. And see Standley vy. Roberts, 
59 Fed. 836, 8 CCA 305 [dism app 
17 SCt 999 mem, 41 L. ed. 1177 mem]. 
See also supra § 304. 

80. Wikle vy. Jones, 
61 SE 1124. 

orn Be supra § 304. 

B andley v. Roberts, 59 Fe 
836, 8 CCA 305 [dism app 17 Sct 
999 mem, 41 L. ed. 1177 mem] (hold- 
ing that orders finally dismissing 
interpleaders and an auxiliary peti- 
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is otherwise, unless they are within some special 
statutory provision to the contrary, where they are 
A decree of interpleader is 
not severable, so as to permit a defendant to appeal 
from the part discharging plaintiff from lability, 
leaving its other provisions undisturbed as to the 


merely interlocutory.** 


fund paid into court.®4 


[§ 324] h. Abatement and Revival of Actions 
and Rulings as to Jurisdiction—(1) Rulings as to 
Abatement and on Objections to Jurisdiction.®° 
though it is otherwise in some jurisdictions by stat- 


tion by plaintiff to enjoin them from 
enforcing a judgment, and vacating 
an injunction previously granted 
thereunder, embody final decisions as 
to such interpleaders, and are appeal- 
able, although the suit between the 
original parties is still pending); 
Strobil v. Union Cent. L. Ins. Co., 129 
Ill. A. 343 (holding that a decree 
entered upon a bill of interpleader 
is final and appealable as to the com- 
plainant, where it provides that de- 
fendants interplead, that complainant 
pay the money in controversy into 
court, and that upon payment com- 
plainant be dismissed out of court 
with its costs); Seass v. Manion, 92 


Tll. A. 471 (holding that, where a 
demurrer is sustained to an inter- 
pleader in attachment proceedings, 


and judgment is rendered against the 
party interpleading for costs inci- 
dent to the filing of the interpleader, 
such judgment is final and appeal- 
able). 

83. Huxley v. Pennsylvania Ware- 
housing, ete, Co., 170 Fed. 587, 95 
CCA 667, (holding that a rule made 
_ on petition of a defendant requiring 
plaintiff and a third party to inter- 
plead, but which does not discharge 
defendant from liability nor dispose 
of the property which the action was 
brought to recover, is not a final or- 
der from which a writ of error will 
lie); Wagstafft v. Wagstaff, 67 Kan. 
832, 72 P 780 (holding that an order 
requiring parties to interplead in an 
action will not be reviewed by the 
supreme court where no final judg- 
ment in the action is shown by the 
record) ;Harrison v. Scott, 72 Mo. A. 
$58 (holding that. an order requiring 
nothing more than that certain per- 
sons be made parties by interpleas 
is not a judgment or such order as 
can be’ appealed from). 

{a] Sheriff’s interpleader.—(1) In 
Pennsylvania, no appeal lies from 
an order of the court of common 
pleas granting a sheriff’s interpleader 
rule and subsequently awarding an 
issue. White v. Rech, 171 Pa. 82, 
32 A 1130. (2) And an order made 
during the pendency of proceedings 
on a sheriff’s interpleader revoking 
a prior order directing the sheriff 
to proceed to execution is an inter- 
locutory order from which no appeal 
lies. Wruble v. Day, 34 Pa. Super. 
100. 

Finality as to all parties see supra 
§§ 278, 279. 

84. New Zealand Ins. Co. v. Smith, 
41 Or. 466, 69 P 268. See also supra 
§ 286. 

85. Oakes v. Thompson, (Tex. Civ. 
A.) 125 SW 320 (judgment for de- 
fendant on sustaining a plea of priv- 
jlege to be sued in the county of his 
residence); Procknow vy. Northwest- 
ern Iron Co., 156 Wis. 408, 145 NW 
1098, 1104 (holding that an order sus- 
taining an answer in abatement al- 
leging that one of the plaintiffs was 
not a proper party was appealable 
under St. [1913] § 3069, as one de- 
termining the action and preventing 
a judgment). 

86. Orders affecting substantial 
rights see supra § 265. 

Orders determining action and pre- 


venting judgment, etc. see supra § 
266. 
87. U. S.—Stephens vy. Mononga- 


hela Nat. Bank, 111 U. S. 197, 4 SCt 
336, 337, 28 L. ed. 399 (ruling on 
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Al- 


plea of another action pending); 
Fitzpatrick v. Flannagan, 106 U. S. 
648, 1 SCt 369, 27 L. ed. 211; Piquig- 
not v. Pennsylvania R. Co., 16 How. 
104, 14 L. ed. 863; Cunningham v. 
Rodgers, 171 Fed. 835, 96 CCA 507 
(judgment overruling demurrer to 
plea in abatement). 

1 Comp eunh am v. Braiman, 1 Root 
ol. 


Ga.—Brakelow Steamship Co. v. 
West, 121 Ga. 104, 48 SE 693. 4 
Mart. 


La.—Ponsony v. Debaillon, 7 
N. S. 204. 

Me.—Copeland v. Hewett, 93 Me. 
554, 45 A 824 (order sustaining de- 
murrer to plea in abatement); Smith 
v. Hunt, 91 Me. 572, 40 A 698; State 
v. Brown, 75 Me. 456; Cameron vy. 


Tyler, 71 Me. 27; Abbott v. Knowl-. 


ton, 31 Me. 77; Daggett v. Chase, 29 
Me. 356. 

Mich.—Painter v. Lebanon Land 
Co.; 178 Mich. 47, 49, 144 NW 483 
[cit Cye]; Wanner v. Martin, 173 
Mich. 503, 139 NW. 249. 

Mo.—Young v. Hudson, 99 Mo. 102, 
12 SW 632; Glass v. Carey, 160 Mo. 
A. 86, 141 SW 719; Link v. Hath- 
way, 143 Mo. A. 502, 127 SW 913; 
American Nat. Bank v. Thornburrow, 
109 Mo. A. 639, 83 SW 771; Duncan 
v. Forgery, 25 Mo. A. 310. 

Nebr.—Bartels v. Sonnenschein, 54 
Nebr. 68, 74 NW 417. 

N. C.—North Carolina State Bank 
v. Raiford, 8 N. C. 189 note (holding 
that an appeal will not lie from a 
judgment of respondeat ouster given 
on demurrer to a plea in abatement). 

Or.—La Grande v. Portland Public 
po Oe etc, Co, 58 Or. 126313 ee 


Tenn.—Joslyn  v. 
Overt. 222. 

Tex.—Holmes vy. Coalson, (Civ. A.) 
154 SW 661 (order overruling de- 
fendants’ pleas of privilege to be 
sued in the counties of their resi- 
dence). 

Can.—Willson v. Carbide Co., 37 


Sappington, 1 


ao S. C. 535 (declinatory excep- 
ion). 
' [a] Striking cause from issue list. 


—An order striking a cause from the 
issue list because of plaintiff’s re- 
fusal to file a replication to a plea 
in abatement, being interlocutory, is 
not appealable. Dailey v. Iselin, 200 
Pa. 200, 49 A 893. 

88. See statutory provision; and 
cases infra this note. , 

[a] In Massachusetts, (1) under 
Rev. L. (1902) § 76, which provided 
that the decision of one justice upon 
questions raised upon a plea in abate- 
ment should be final, and § 96, pro- 
viding that a party aggrieved by a 
judgment of the superior court 
founded upon matter of law appa- 
rent on the record, except a judg- 
ment rendered upon an answer in 
abatement, etc., might appeal to the 
supreme judicial court, and § 106, 
providing that exceptions might be 
alleged by any party aggrieved by 
a ruling, etc., of the superior court 
rendered upon a matter of law, etce., 
except upon answers in abatement, 
no exceptions could be alleged to 
rulings arising upon pleas in abate- 
ment. Voss v. Sylvester, 203 Mass. 
233, 89 NE 241; Fenton v. Kane, 186 
Mass. 136, 71 NE 194; Brown v. Kel- 
logg, 182 Mass. 297, 65 NE 878; Puri- 
tan Trust Co. v. Coffey, 180 Mass. 
510, 62 NE 970; Burrows v. Morton, 
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ute,8* the general rule is that a judgment or ruling 
on a plea or answer in abatement is not final in 
the sense that it may be appealed from or reviewed 
on error or exceptions before the final determination 
of the cause;? and in some jurisdictions by ‘statute 
rulings on a plea or answer in abatement have been 
expressly made final and not reviewable at all.§* 
Nor, as a rule, will an appeal or writ of error le 
from interlocutory orders in relation to a plea or 
other objection to the jurisdiction of the court.®® 
But an appeal or writ of error will lie from a judg- 


170 Mass. 569, 49 NE 924; Smith v. 
Ferguson, 168 Mass. 303, 47 NE 97; 
Guild v. Bonnemort, 156 Mass. 522, 
381 NE 645; 
Bank v. Johnson, 155 Mass. 43, 29 
NE 59; Young v. Providence, etc., 
Steamship Co., 150 Mass. 550, 23 NE 
579; Wildes v. Marshall, 117 Mass. 
311; Houghton v. Ware, 113 Mass. 
49; Hamlin v. Jacobs, 99 Mass. 500; 
Richmond vy. Whittlesey, 2 Allen 230. 
(2) But a ruling of the _ superior 
court improperly allowing defendant 
to plead in abatement after pleading 
to the merits might be set aside on 
exceptions notwithstanding the stat- 
ute. Hastings v. Bolton, 1 Allen 529. 
(3) The above statute, however, has 


7. 


Rutland County WNat.: 


been repealed, and the present stat- 


ute allows exceptions to be alleged 
to rulings upon questions arising 
upon pleas in abatement. St. (1906) 
p 310 § 342; Potter v. Lapointe Mach. 
Tool/Co., (201, Mass. 557,88’ NE 418 
(overruling plea in abatement). See 
also Oliver Ditson Co. v. Testa, 216 
Mass. 128, 103 NE 3881. (4) This 
statute expressly provided that it 
should not affect cases pending at 
the time of its enactment. Voss v. 
Sylvester, 203 Mass. 233, 89 NE 241. > 

89. Ariz—London-Glasgow Del. 
Co. v. Powers, 12 Ariz. 162, 100 P 
454 (holding that an order overrul= 
ing a plea to the jurisdiction of the 
court over the persons of defendants 
was not appealable, either as a final 
judgment or order, or under a statute 
allowing an appeal from an order. 
which affects a substantial right and 
in effect disposes of the case). 

Ga.—Baldwin v. Lowe, 129 Ga. 711, 
59 SE 772 (holding that striking an 
imperfect plea to the jurisdiction 
filed by a sole defendant, and reject- 
ing an amendment thereto, was not 
subject to a writ of error as a final 
judgment, nor would it have been so 
if the amendment had been allowed 
and the motion to strike overruled; 
nor was such order subject to writ 
of errcr pendente lite under the stat- 
ute as an interlocutory order); 
Brakelow Steamship Co. v. West, 1212 
Ga, 104, 48 SE 693; Ross v. Mercer, 
115 Ga. 353, 41 SE 594 (holding that, 
where the only question for review 
arose on rulings on the trial of an 
issue raised by a special plea to the 
jurisdiction, which was not sustained 
by the verdict returned thereon, and 
neither a reversal of such ruling nor 
a setting aside of the verdict would 
terminate the action, a writ of error 
was premature); Donaldson v. Nor- 
man,,14 Ga. A. 146, 80 SE 678. 

La.—Richardson y. Ledbetter, 14 
La. 156; Howard v. Cox, 7 Mart. N. S. 
102 (overruling plea or exception to 
ihe ee ee 

.—Cooper v. Novickow, 11 = 
471, 82 A 207. pee 

Nebr.—Adams County School Dist. 
No. 49 v. Cooper, 29 Nebr. 433, 45 
NW 618. 

N. Y.—Matter of Lowenguth, 114 
App. Div. 754, 100 NYS 422 (holding 
that an order overruling objections 
to the jurisdiction of the court is not 
final, and does not involve a sub- 
stantial right, jurisdiction not having 
been exercised, and therefore is not 
his ier under the New York stat- 
ute). 

N. C.—State v. Georgia Co., 109 N. 
C. 310, 13 SE 861. 3 
Tenn.—Employers’ Indemn. Co. v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


$8 324-328] 


- ment or order abating and thereby ending an ac- 
tion,®° or sustaining a plea or exception to the juris- 


diction and expressly or in effect dismissing the 


action or proceeding or remanding it to another 
~court.®+ And it has been held that, although the 
‘supreme court by statute has no jurisdiction of an 
appeal from a judgment on a plea in abatement, it 
has jurisdiction of an appeal from judgment on a 
plea which, although in the form of a plea in abate- 
ment, sets up matter in bar showing that the court 
had no jurisdiction of the subject matter.” 

[§ 325] (2) Revival or Continuance. An order 
or decree entered in the original cause reviving or 
continuing a suit on the death of a party in favor 
of or against his personal representative or succes- 
sor, not being a final order or decree, is not appeal- 
able, unless it is within the special provisions of 
the statute allowing appeals.°? In some jurisdic- 
tions, however, orders relating to the revival or con- 
tinuance of actions or the substitution of parties 
are within the statutes and appeals will lie there- 
from in certain cases.°* And it seems that if a bill 
of revivor is dismissed an appeal will lie, since this 
practically determines the original cause by leaving 
it in a situation in which no further proceedings can 
be had in it.®° It has also been held that an appeal 
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by a defendant will lie from an order reviving a 
suit and admitting an executor in the place of the 
deceased complainant, where the original suit has 
passed to a final decree, so that defendant would - 
have no opportunity to review the order by appeal- 
ing from that decree.®® 

[§ 326] i. Evidence, Depositions, Discovery, 
Witnesses, Etc.°’—(1) Admission or Exclusion of 
Evidence. An order or ruling of the court admitting 
or excluding evidence is interlocutory only, and not 
appealable.°* The same is true of a ruling on a 
motion to strike out testimony.®°® The remedy is to 
save exceptions to such rulings and obtain a review 
of them by appeal after final judgment. 

[§ 327] (2) Affidavits. An order striking affi- 
davits from the files is not appealable.? 

[§ 328] (3) Depositions.? Unless it comes with- 
in some special statutory provision, an appeal will 
not lie from an order granting an application for 
the taking of a deposition,* from an order directing 
a witness to answer certain questions to be used as 
evidence in another suit,> from an order appointing 
or refusing to appoint commissioners to take testi- 
mony,° from a refusal of a judge to pass upon ex- 
ceptions taken to a deposition before trial,’ or from 
an interlocutory order dismissing a rule taken by 


Willard, 125 Tenn. :288, 151. SW 
1029 


Que.—Bedard v. Delorimier, 17 Que. 
Super. 141. 

Refusal to dismiss see infra § 335. 

[a] Contra by statute see Oliver 
Ditson Co. v. Testa, 216 Mass. 123, 
103 NE 381. 

90. Strauss v. Merchants L. & T. 
Co., 119 Ill. A. 588 (holding that an 
order directing that an action abate 
by reason of plaintiff's death and de- 
nying defendant’s application to 
substitute plaintiff's executor, since 
it finally disposes of the cause, is 
reviewable by writ of error); Cope- 
land v. Hewett, 93 Me. 554, 45 A 824; 
Campbell v. Hudson, 106 Mich. 523, 
64 NW 483 (holding that a writ of 
error will lie from an order overrul- 
ing a demurrer to a plea in abate- 
ment, such order being in effect a 
final determination); Klamath Lum- 
ber Co. v. Bamber, (Or.) 142 P 359 
(holding that an order that an ac- 
tion abate is a final judgment and 
appealable under Lord L. Or. § 548, 
allowing an appeal from such a judg- 
ment, the word ‘abate’ meaning 
“that the action is utterly dead and 
cannot be revived, except by com- 
mencing anew’); Underwood Type- 
writer Co. v. Piggott, 60 W. Va. 532, 
55 SE 664 (holding that a judgment 
improperly abating an action on a 
ground which precludes further pro- 
ceedings is appealable). 

91. London-Glasgow. Dev. Co. Vv. 
Powers, 12 Ariz. 162, 100 P 454; Mel- 
lor v. Gilmore, 33 La. Ann. 1404; 
State v. Morgan, 12 La. 118; Gresham 
vy. Welsh, 17 Tex. Civ. A. 712, 41_ SW 
667; Gosselin v. Belley, 4 Que. Pr. 
233 (sustaining declaratory excep- 
tion and record to court of another 
district). And see Dr. Shoop Family 
Medicine Co. v. Schowalter, 120 Wis. 
663, 98 NW 940. 

Dismissal or nonsuit see infra § 332. 

[a] Order not appealable.—But 
an order of the court that it is with- 
out jurisdiction of the action as a 
legal action, in pursuance of which 
the pleadings are reformed by agree- 
ment so as to convert it into an equi- 
table suit, is not a final order, and no 
appeal will lie therefrom. Huffman 
v. Rhodes, 72 Nebr. 57, 100 NW. 159. 


92. Allin  v. Connecticut” River 
Lumber Co., 150 Mass. 560, 23 NE 
581, 6 LRA 416. 

93. U. S.—Mackaye v. Mallory, 79 


Hed: 1,024 "CCA, 420) Con bill Of vre- 
vivor); Hatfield v. Bushnell, 11 F. 
Cas. No. 6211, 1 Blatchf. 393 (on mo- 


tion and suggestion of death of 
plaintiff in an action at law). 

Ark.—Blum vy. Pulaski County, 92 
Ark, 101, 122 SW 109 (order of re- 
yes: on suggestion of death and mo- 
ion). 

Cal.—Grant v. Los Angeles, ete., R. 
Co., 116 Cal. 71, 47 P 872 (order sub- 
stituting a person as plaintiff in place 
of the original plaintiff, or an order 
refusing to vacate such an order). 

Ga.-—Ray v. Anderson, 117 Ga. 136, 
43 SE 408 (order on rule to show 
cause, making the representative of a 
deceased plaintiff a party). 

Ind.—Ray v. Moore, 19 Ind. A. 690, 
49 NE 1083 (holding that an order 
admitting as parties the heirs of a 
decedent to defend a pending action 
agaiust the estate is without preju- 
dice to the rights of plaintiff, and is 
not appealable). 5 

94. St. John y. Croel, 10 HowPr 
(N. Y.) 253 (holding that an order 
made at special term allowing an 
action to be continued in the name 
of surviving plaintiffs, and admitting 
others in place of a deceased plain- 
tiff, was appealable under the code 
as an order affecting a substantial 
right); R. G. Uhlmann. Fur Co. v. 
Gates, 155 Wis. 385, 144 NW 991 
(holding that an order granting or 
denying a motion to revive an ac- 
tion against the executor of a de- 
ceased defendant is appealable under 
the statute as a final order affecting 
a substantial right made in a special 
proceeding); Voss v. Stoll, 141 Wis. 
267, 124 NW 89 (holding -that a pro- 
ceeding to revive an action as to a 
decedent under the statute is a spe- 
cial proceeding, and a final order 
granting or refusing the request is 
appealable under St. [1898] § 3069 
subd 2, but an intermediate order 
contemplating further action is not 
appealable, such provision only al- 
lowing appeals from final orders af- 
fecting a substantial right made in 
special proceedings). And see Rog- 
ers v. Paterson, 4 Paige (N. Y.) 450 
(holding that an appeal would lie 
from an order of the court of chan- 
cery directing a suit to stand re- 
vived against the representatives of 
a deceased party, if the rights of the 
appellant were in any way affected 
by such revival). q 

[a] Discretionary order as to sub- 
stitution. of parties not appealable 


see St. John v. West, 4 HowPr (N. 


Yao. 
Orders affecting substantial rights 
see supra § 265. 


95. Mackaye v. Mallory, 79 Fed. 
1, 24 CCA 420. 

96.. Terry v.,Sharon, 131.U..S., 40; 
9 SCt 705, 33 L.. ed. 94. 

97. Orders determining action and 
prevenking: judgment, etc. see supra § 


98. Ga.—Young v. Jones, 89 Ga. 
390, 15 SE 488; Harrell v. Tift, 70 
Ga. 730. if 

Iowa.—Siemonsma y. Chicago, etc., 
R. Co., 137 Iowa 607, 115 NW. 230; ° 
State. v. Arns, 72 Iowa 555, 34. NW 
329; Garmoe v. Sturgeon, 67 Iowa 
700, 25 NW 886; Baldwin v. Mayne, 
40 Iowa 687; Richards vy. Burden, 31 
Iowa 305. 
1g, eadur tore tt v. ‘Turner, 19 Kan. 

Ky.—Com. v. Stegala, 3 KyL-686, | 

Mass.—Comins y. Turner’s Falls 
Co., 140 Mass. 146, 3 NE 304; Noble 
v. Boston, 111 Mass. 485... i 

Minn.—Hulett. v. “Matteson, 12 
Minn. 349. 

N. Y.—Carter y. Werner, 27 How 
Pri3sp. 

Rulings as to reception of evidence 
see supra § 297. 

99. Leavens v. Pinkham, 164 Cal. 
242, 128 P 399. 

1. Horowitz v. Jacobs, 34 Misc. 
402, 69 NYS 746. 

2. Melde v. Reynolds, 120 Cal. 234; 
52-.P.491. 

3. Irreparable injury under Louis- 
jana statute see supra § 276. 

4. Ala.—Robinson vy. Craig, 16 
Ala. 50. 
pie C.—Lamon v. McKee, 18 D. C. 

La.—McDonogh v. Rogers, 6 Mart. 
N.S... 212: ; 

Md.—Heath v. Irelan, 11 Md. 388. 

N. Y.—Jemison v.. Citizens’ Sav, 
Bank, 24 Hun 350; Wallace v. Ameri- 
can Linen Thread Co., 2 Thomps. & 
C. 574, 46 HowPr 403; Treadwell vy. 
Pomeroy, 2 Thomps. & C. 470. 

Wis.—Noonan v. Orton, 5 Wis. 60. 

5. Strong v. Randall, 177 N. Y. 
400, 69 NE 721. 

Order compelling witness to testify 
see infra § 330. 

6. Lassen v. Anthony Stumpf Pub. 
Co., 129 NYS 32 (no appeal from or- 
der of municipal court denying is- 
suance of commission to take testi- 
mony); Sioux Land Co. vy. Ewing, 
148 Wis. 600, 135 NW 130 (order ap- 
pointing a commissioner to take dep- 
ositions to perpetuate testimony); 
Reg. v. Johnson, 2 B. C. 87. 

7. Wallington vy. Montgomery, 74 
N. C..372. 
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defendants on plaintiff to return into court a depo- 
‘sition in the possession of a nonresident commis- 
In some jurisdictions, however, under stat- 


sioner.® 
utes allowing appeals from orders 


stantial right or other special statutes, an appeal 
will lhe from an order denying a motion under a 
statute for a commission to take the testimony of a 
foreign witness,’ from an order settling and allow- 
ing or disallowing interrogatories and cross inter- 
rogatories propounded by the parties on issuance of 
a commission to take testimony,’® or from an order 
And it has been held 
that where an unauthorized rule is entered for the 
taking of the deposition of a witness, an order di- 
recting him to answer the question propounded is a 


suppressing a deposition." 


final order, from which the witness 


8. New Orleans Drain. Commn. v. 
Collom, 111 La. 815, 35 S 918. 

9. Wallace v. American Linen 
Thread Co.; 2 Thomps. &'C. (N. Y.) 
574, 46 HowPr 403. 

10. Uline v. New York Cent., etc., 
Re Oo. 19 WN YS 175, 38. Amn L238 
note; Matter of. Hernandez, 158 App. 
Div. 815, 144 NYS 150; Shafer v. 
Mcintyre, 116 App. Div. 87, 101 NYS 
268; Walton v. Godwin, 54 Hun 387, 
7 NYS 926; Hemenway v. Knudson, 
21 NYS 679; Gilpin v. Daly, 12 NYS 
448. In Shafer v. McIntyre, supra, 
it was said that the other cases 
above cited disregarded the sugges- 
tion in Uline v. New York Cent., etc., 
R. Co., supra, that an order allowing 
the interrogatories was not appeal- 
able because the court at the trial 
is ultimately to determine whether 
the question was proper or not and 
therefore the order did not affect a 
substantial right; that the question 
was not decided in that case, and 
that the subsequent cases properly 
' disregarded the dictum. 

11. Scheidegger v. Terrill, (Ala.) 
39 S 172 (holding that where, after 
plaintiff has annoumced readiness for 
trial, defendant’s motion to suppress 
depositions taken by plaintiff is sus- 
tained, the ruling is a “decision- of 
the court on the trial,’ so that plain- 
tiff may take a nonsuit with bill of 
exceptions and appeal from the rul- 
ing under Code [1896] § 614, provid- 
ing that when, from any decision of 
the court on the trial of a cause, it 
may become necessary for plaintiff 
to suffer a nonsuit, the facts, point, 
or decision may be reserved for the 
decision of the supreme court by bill 
of exceptions, as in other cases). 


12. International Coal Min. Co. v. 
Pennsylvania, R. .Co., 72149 Bae 469; 
63 A 880. 

Compelling witness to testify .see 
infra § 330. 

13. Ga.—Rozinsky v. Seawright, 
82 SE 661. 


Mich.—Mitchell v. Bay Probate 
Judge, 155 Mich. 550, 119 NW 916. 

Mont.—In re Roberts, 48 Mont. 40, 
135 P 909 (order requiring disclosure 
of assets of decedent). 

N. Y.—In re Atty.-Gen., 155 N. Y. 
441, 50 NE 57 (holding that an ap- 
plication by the attorney-general for 
the examination of witnesses before 
the bringing of an action, under L. 
[1897] c 388, was not a special pro- 
ceeding, and an order of the appel- 
late division, affirming an order va- 
eating an order for such examina- 
tion, was not appealable to the court 
of appeals, both for this reason and 
because the original order was dis- 
ecretionary). 

N. C.—Pender v. Mallett, 122 N. C. 
163, 30 SH 3824:"Holt v. Southern 
Finishing, ete, Co., 116 N. C. 480, 
21 SE 919. 

14. Jenkins vy. Putnam, 106 N. Y. 
272, 12 NE 613 (order vacating an 
order for the examination of a party 
before trial, when based upon some 
ground of law not involving discre- 
tion); Berdell v. Berdell, 86 N. Y. 
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affecting a sub- 


may appeal.!? 


519; Heishon vy. Knickerbocker L. 
Ins: Co.pult- NN. Y. “27835 Matteninof 
Slingerland, 36 Hun. —CN.. 7Y.); 5/75: 


Green vy. Wood, 6 AbbPr (N. Y.) 277; 
McDonald y. Canadian Pac. R. Co., 7 
Man. 423. 

[a] In Wisconsin (1) an order re- 
quiring a person to submit to ex- 
amination before trial, as allowed by 
St. (1898) § 4096, and an order re- 
fusing to restrain a party from tak- 
ing depositions before trial, are both 
appealable under St. (1898) § 38069 
subd 8, allowing an appeal from an 
order granting, refusing, continuing, 
or modifying a provisional remedy. 
Phipps v. Wisconsin Cent. R. Co., 
133 Wis. 153, 1183 NW 456.- (2) But 
in proceedings, under said § 4096, 
for the examination of adverse wit- 
nesses before trial, an order requir- 
ing a witness to produce certain 
plans and statements, as required by 
a subpoena issued by the commis- 
sioner to take the testimony, is not 
within subd 3 of said § 3069, since 
it does not in any proper sense grant, 
refuse, continue, or modify the pro- 
visional remedy; nor, since the or- 
der is merely interlocutory, does it 
come within subd 2, giving the right 
of appeal from a “final order” af- 
fecting a substantial right made in 
special proceedings. Phipps v. Wis- 
consin. Cents GR. Co:,- 130" Wis. 277193 
110 NW 207. (3) And where a party 
has obtained an order for the ex- 
amination of another, an order de- 
nying & motion by the other to limit 
his examination to certain subjects 
is not appealable as an order grant- 
ing, refusing, continuing, or modify- 
ing a provisional remedy. State v. 
Mathys, 115 Wis. 31, 91 NW 114. See 
also Knowles v. Rogers, 99 Wis. 231, 
74 NW 813. 

Examination of witnesses and com- 
pelling testimony see infra § 330. 

Irreparable injury under MLouisi- 
ana statute see supra § 276. 

Orders bhava substantial rights 
see supra § 2 

Orders aepoeatte action and pre- 
venting judgment, etc. see supra § 
266. 

§ eee involving merits see supra 

15. U. S.—Potter yv. Beal, 50 Fed. 
860, 2 CCA 60. 

Ky.—Marion Nat. Bank v. NS 88 
Ky. “i38, 11 SW 300, 10 KyL 

La.—State v. Judge, 26 ou ees 


Te 

N. Y.—Woods vy. De Figaniere, 24 
N. Y. Super. 681; 25 -HowPr 522; 
Platt v. Platt, 11 AbbPrNS 110 (or- 
der granting petition for discovery 
and inspection of partnership books) ; 
Thompson v. Erie R. Co., 9 AbbPrNS 
212, 230; Broderick v. Shelton, 18 
AbbPr 213; Julio v. Ingalls, 17 Abb 
Pr 448 note; La Farge v. La Farge 
BY ings*Cone 14) HowPr 265 7 But tne 
granting or denial of defendant’s ap- 
plication to inspect and copy plain- 
tiff’s books is generally discretionary 
and not appealable. Clyde v. Rog- 
ers, 87 N. Y. 625. See also Brown v. 
Georgi, 26 Misc. 128, 56 NYS 923 
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[§ 329] (4) Discovery, Examination before Trial, 
Production or Inspection of Books and Papers, Etc. 
Unless allowed by the statute, an appeal will not 
lie from orders under a statute for discovery or the 
examination of parties or witnesses before trial;** 
but such orders have been held appealable under 
statutes allowing an appeal from an order affect- 
ing a substantial right, from a final order in a spe- 
cial proceeding affecting a substantial right, and 
certain other special statutory provisions.14 
orders for the production or inspection of books 
and papers, except in so far as they are diseretion- 
ary, are appealable under special statutory provi- 
sions in some jurisdictions,’ while in others they are 
not, but are reviewable only on appeal or error after 
final judgment.?® 


And 


In West Virginia an appeal lies 


(holding that an order for inspec- 
tion and discovery is discretionary, 
and hence not appealable, unless the 
record discloses a total absence of 
grounds on which discretion could 
proceed). 

Wis.—Ellinger v. Equitable Life 
Assur. Soc., 125 Wis. 643, 104 NW 
811 (holding that where plaintiff 
applied for an inspection of books 
and papers alleged to be necessary 
to enable him to frame a complaint, 
as authorized by Rev. St. [1898] § 
4183, such proceeding was a_provi- 
sional remedy, so that an order stay- 
ing the proceedings on defendant’s 
application to examine plaintiff as 
an adverse witness in defense there- 
of, as authorized by § 4096, was ap- 
pealable under § 3069, authorizing an 
appeal from an order refusing a pro- 
visional remedy); Noonan y. Orton, 
28 Wis. 386. 

16. U. S.—wWebster Coal, etc., Co. 

Cassatt, 207 U. S. 181, 28 SCt 108; 
Bb L. ed. 160 [rev 150 Fed. 32, St 
CCA 80, 10 LRANS 99] (holding, in 
an action against a railroad company 
for alleged violation of the Inter- 
state Commerce Act, that an order 
of the circuit court, under U. S. Rev. 
St. § 724, adjudging and decreeing 
that certain officers and employees 
of defendant corporation produce 
books and papers before and at the 
trial was an interlocutory order in 
the suit, and not a final order as 
against the individuals, and there- 
fore it was not reviewable on writ 
of error at their instance by the cir- 
cuit court of appeals); Alexander v. 
WSs 201 Ow Se ELT SZ OSCre a5 Gato 
Tawved: 686; Pennsylvania R. Co. v. 
International Coal Min. Co., 156 Fed. 
765, 84 CCA 421. 

Ga.—Hill v. Tift, 37 Ga. 564. 

Ill.—Illinois Trust, ete., Bank v: 
Howard, 185 Ill. 332, 57 NE 39 (hold- 
ing that an order in ejectment de- 
nying a motion by defendant that 
the deed on which plaintiff claims 
title be produced for inspection by 
persons familiar with the handwrit- 
ing of the grantor, and its genuine- 
ness be tested, is not a final order 
from which an appeal will lie); Les- 
Pee Berkowitz, 125 Ill. 307, 17 NE 

Ind.—Cleveland, ete, R. Co. 
Closser, 126 Ind. 348, 26 NE NO: 25 
AmSR,- 593," 9 LRA 754; Western. 
Union Tel. ‘Co. v. Locke, 107 Ind. 9;. 
7 NE 579 (holding also that Rev. St: 
[1881] § 646, providing that appeals: 
to the supreme court may be taken 
from an interlocutory order of any 
circuit court or judge thereof for 
the payment of money, to compel the 
execution of any instrument of writ- 
ing or the delivery or assignment of° 
any securities, evidence of debt, doc- 
uments, or things in action has no 
application to the production of docu- 
ments to be used as instruments of 
evidence). 

Iowa.—Devier vy. Economic Life. 
Assoc., 106 Iowa 682, 77 NW 454 
(holding that an order for the pro- 
duction of books and papers was not. 


For later cases, (levelopments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 329-332] 
from an order requiring an answer to a bill of dis- 
covery, when the amount involved in the action at 
law, in aid of which discovery is sought, exceeds the 
amount necessary for jurisdiction on appeal.17 But 
in Ohio sustaining a demurrer ~to interrogatories 
annexed, by virtue of the statute, to a petition de- 
claring against a single defendant, 
disclosure of the names of unknown parties of 
whom it is alleged plaintiff was given to understand 
defendant was acting as agent and manager, does 
not constitute a final order upon which proceedings 
in error may be based.1® An order made by a court 
of equity pending a suit to enjoin trespasses on 
mining property, actual and threatened, for an in- 
spection and survey of the locus in quo, is nota final 
judgment, order, or decree, and is not appealable.!® 
(5) Examination of Witnesses and Com- 
As a rule an appeal will not 
lie from an order merely compelling a witness to 
appear and testify or to answer certain questions, 
or holding that certain questions need not be an- 
It has been held under some statutes, 


[§ 330] 
pelling Testimony. 


swered.?° 


within Code [1873] § 3164 subds 1, 4, 
giving the right of appeal from an 
order affecting a substantial right 
where such order determines the ac- 
tion or prevents a final judgment 
from which an appeal may be taken, 
and from an intermediate order in- 
volving the merits and materially af- 
fecting the final judgment); Cook v. 
Chicago, etc., R. Co., 75 Iowa 169, 39 
NW 253. 

La.—State ov. Ouachita Parish 
Judge, Mann. Unrep. Cas. 243 (hold- 
ing that an appeal will not lie 
from an order appointing experts 
to examine the commercial books, 
papers, ete., of a party to the suit, 
which had been ordered to be pro- 
duced, such order being interlocu- 
tory and not working an irreparable 
injury). 

Md.—Magraw v. Munnikhuysen, 35 
Md. 291. 

Mich.—Erwin v. Ottawa Cir. Judge, 
138 Mich. 271, 101 NW 5387 (holding 
that Comp. L. § 669, providing that 
“in all cases not otherwise provided 
for, any person aggrieved by any 
order, sentence, decree, or denial of 
a judge of probate, may appeal there- 
from to the circuit court,’ does not 
authorize an appeal from an order 
of the probate court to produce for 
examination certain books and pa- 
pers, to be used in a pending con- 
troversy over the removal of an 
executor and the settlement of his 
account). 

Minn.—Harris v. Richardson, 92 
Minn. 353, 100 NW 92 (holding that 
an order granting or refusing an or- 
der for inspection of books or pa- 
pers for purposes of amending plead- 
ings, under Gen. St. [1894] § 5750, 
is not appealable). 

Miss.—Equitable Assur. Co. Vv. 
Clark, 28 S 798 (holding that Code 
[1892] § 34, allowing an appeal from 
interlocutory orders which settle the 
principles of a case, does not au- 
thorize an appeal from an order 
granted under a statute, permitting 
a party to examine the books of his 
adversary). j 

Pa.—Quinn v. Pennsylvania R. Co., 
219 Pa. 24, 67 A 949; Logan v. Penn- 
sylvania R. Co., 132 Pa. 403, 19 A 


R. I.—Hemenway v. Hemenway, 28 
R. I. 85, 65 A 608. 

See Atchison, etc., R. Co. v. Burks, 
78 Kan. 515, 96 P 950, 18 LRANS 
2313 

[a] Reviewable after final judg- 
ment.—An order for the inspection 
and copy of documents made under 


‘137. 


Code Civ. Proc. § 368 (Gen. St. 
[1901] § 4816) is reviewable after 
final judgment as an intermediate 


order involving the merits. Atchi- 


[3.C, J.—32] 
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[§ 331] 
but which seeks 


the merits has 


ment.?4 


[§ 332] 


son, etc., R. Co. v. Burks, 78 Kan. 
515, 96 P 950, 18 LRANS: 231. 
17. Hurricane Tel. Co. v. Mohler, 
5 We Vall, 41 (SH 421- : 
18. Stanley vy. Martin, 31 Oh. Cir. 
Cts. 


19. Montana Ore Purchasing Co. 
v. Butte, etc., Cons. Min. Co., 126 
Fed. 168, 61 CCA 426. 

20. Alexander v. U. S., 201 U. S. 
117, 26 SCt 356, 50 L. ed. 686; In re 
Ray, 155 Ind. 31, 57 NH 243; Strong 
Vv. Randall, VET 7 ON. WY, 400%) (6902 Ne: 
721; In re Bd. of Aldermen, 68 Misc. 
478, 124 NYS 70; Siegel v. Solomon, 
92 NYS 2388; Horlick’s Malted Milk 
Co. v. A. Spiegel Co., 155 Wis. 201, 


144 NW 272; Neacy v. Berger, 148 
Wis. 91, 133 NW 580. 
21. Peo. v. Nussbaum, 55 App. 


Div. 245, 67 NYS 492 [rev on other 
grounds 168 N. Y. 89, 61 NE 118, 56 
LRA 855] (holding that an order 
granted ex parte for the examina- 
tion of witnesses under L. [1899] 
e 690, denouncing monopolies in ar- 
ticles of common use, and authoriz- 
ing the attorney-general, about to 
commence an action to restrain the 
consummation of any combination 
prohibited therein, to apply for an 
order directing persons named to ap- 
pear and answer such questions as 
might be, put to them, and produce 
papers, etc., affects a substantial 
right and is an order in an action 
within Code Civ. Proc. § 13847, au- 
thorizing an appeal to the appellate 
division of the supreme court from 
an order made in an action, where 
such order affects a_ substantial 
right); International Coal Min. Co. 
v. Pennsylvania R. Co., 214 Pa. 469, 
63 A 880 (holding that where an un- 
authorized rule is entered for the 
taking of the deposition of a witness, 
an order directing him to answer the 
question propounded is a final order, 
from which the witness may appeal, 
although no attachment has been is- 
sued to punish him for contempt in 
refusing to obey it). 

[a] Premature appeal.—But an 
appeal from an order directing that 
proceedings instituted to compel a 
witness to answer shall stand over 
until Sept. 18, 1905, to give the wit- 
ness an opportunity to answer, taken 
Sept. 15, 1905, was held premature, 
the order not being final. Interna- 
tional Coal Min. Co. v. Pennsylvania 
R. Co., 214 Pa. 474, 638 A 882. 

[b] In Wisconsin (1) in proceed- 
ings under St. (1898) § 4096, provid- 
ing. for the examination of adverse 
witnesses before trial, an order re- 
quiring defendant on such examina- 
tion to answer certain questions, and 
sustaining his claim of privilege as 
to a large part of the questions, is 


3. 7!) 2497. 


however, that a final order compelling a witness to 
testify is appealable;?+ and if an order commits a 
witness for contempt for refusal to testify, it is 
a final order for the purpose of an appeal by him.?* 
(6) Demurrer to Evidence. 
or writ of error will not lie from an order sustain- 
ing a demurrer to the evidence, although judgment 
is rendered for costs, where no final judgment on 


An appeal 


been rendered,?* unless the case 


comes within some special statutory provision allow- 
ing an appeal without waiting for a final judg- 


j. Dismissal, Discontinuance, or Nonsuit 
—(1) Judgment or Order of Dismissal, Discontinu- 
ance, or Nonsuit *°—(a) Involuntary or Compulsory 
Dismissal or Nonsuit. 
or writ of error may be taken from a judgment, 
order, or decree finally dismissing the action or pro- 
ceeding without plaintiff’s consent or granting a 
judgment or final order of compulsory nonsuit, as 
such judgment, order, or decree is a final determina- 
tion of the cause.?® 


As a general rule an appeal 


In some jurisdictions, how- 


merely a ruling upon the evidence, 
and not a final order in a special pro- 
ceeding, and hence not a reviewable 
decision. Neacy v. Berger, 148 Wis. 
91, 1383 NW 580. (2) An order that 
certain questions need not be an- 
swered on the preliminary examina- 
tion of plaintiff's agent is not ap- 
pealable. MHorlick’s Malted Milk Co. 
v. A. Spiegel Co., 155 Wis. 201, 144 
NW 272. , 

22. -Alexander'v. U: S., 201°U: 'S. 
117, 26 _SCt 356,.50 L. ed. 686; But- 
ler vy. Fayerweather, 91 Fed. 458, 33 
CCA 625; King v. Ashley, 179 N. Y. 
281, 72 NE 106 [aff 96 App. Div. 143, 
89 NYS 482]; Karel v. Conlan, 155 

221, 144 NW 266, 49 LRANS 
826. Compare Desina’s Succ., 118 La. 
278, 42 S 936; Siegel v. Solomon, 92 
NYS 238. See also infra § 396. 

23. Bower v. Virginian R. Co., 68 
W. Va. 629, 70 SE 369; Kirk v. Cam- 
den Interstate R. Co., 66 W. Va. 486, 
66 SE 683. 

24. White v. Atchison, etc., R. Co., 
74 Kan. 778, 88 P 54, 11 AnnCas 550 
and note (holding that under the 
various provisions of the Kansas 
statute for appeals from orders a 
ruling sustaining a demurrer to evi- 
dence is appealable without waiting 
for a final judgment to be rendered). 

25. Dismissal: As to one or more 
of several parties see supra § 279. 
Of or on appeal by intermediate 
court see infra § 424. Of counter- 
claim see supra § 319. Of cross bill, 
cross petition, or cross complaint see 
supra .§ 32%: Of interpleader see 
supra § 323. Of intervention see 
supra § 322. On sustaining demurrer 
see supra § 312. On overruling de- 
a to plea or answer see supra 

Striking case from calendar or 
docket see supra § 291. 

26. U. S.—Beasley v. Texas, etc., 
RMICOLF TIL US: 492 e2 aS Creed ae 
L. ed. 274 [aff 115 Fed. 952, 53 CCA 
434] (decree dismissing a bill for 
want of equity without prejudice to 
an action at law); Meehan v. Val- 
entine, 145 U.S. 611, 12 SCt 972, 36 
L. ed. 835; Central Transp. Co. v. 
Pullman’s Palace-Car Co., 139 U. S. 
24, 11 SCt 478, 35 L. ed. 55; Southern 
Pac. Co. v. Kelley, 187 Fed. 937, 109 
CCA 659; Connecticut F. Ins. Co. v. 
Manning, 177 Fed. 893, 101 CCA 107; 
Jackson v. Jackson, 175 Fed. 710, 99 
CCA 286; Fadley v. Baltimore, etc., 
R. Co., 153: Fed. 514, 82 CCA 464: 
Francisco v. Chicago, ete, R. Co., 
149 Fed. 354, 79 CCA 292, 9 AnnCas 
628 and note; Viquesney v. Allen, 131 
Fed. 21, 65 CCA 259; West v. East 
Coast Cedar Co., 113 Fed. 742, 51 CCA 
416; Colorado Hastern R. Co. v. Union 
Pacy K.Co.; nosed: ii812, 86 nCoaw 
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ever, there are exceptions to the rule based on spe- | cial circumstances or particular statutory provi- 


263; Koons vy. Bryson, 69 Fed. 297, 
LERCCAS 2208 

Ala.—Scheidegger v. Terrill, 39 S 
172; Schwarz v. Barley, 142 Ala. 439, 
38 S 119; Laster v. Blackwell, 128 
Ala. 143, 30 S 663; Buford v. Ward, 
108 Ala. 307, 19 S 357; Wood v. Co- 
man, 56 Ala. 2883; Hubbard v. Baker, 
48 Ala. 491; Duncan vy. Hargrove, 22 
Ala. 150. 

Ark.—Smith v. Pinnell, 107. Ark. 
185, 154 SW. 497; Batesville v. Ball, 
100 Ark. 496, 140 SW 712, AnnCas 
a IS a 3 Oia [a ye 

Cal.—Dempsey v. Underhill, 156 
Cal. 718, 106 P 73 (dismissal for de- 
jay in prosecution); Martin v. South- 
ernie baci: Co. ,1lodeCal. 1245588 oP 
701; Placer County v. Freeman, 149 
Cal. 738, 87 P 628; Pacific Pav. Co. 
v. Vizelich, 141 Cal. 4, 74 P 352 (dis- 
missal for delay in returning or 
filing summons); Marks v. Keenan, 
140°Cal.33,,73..P) 71, (dismissal, for 
delay in serving summons); Byrne 
vaattudsens 127 Calig254 659 “P5697; 
Dowling v. Polack, 18 Cal. 625. 

Colo.—Denver County Ct. v. Eagle 
Rock Gold Min., ete., Co., 50.Colo. 
3865, 115 P 706; Corning Tunnel Co. 
v. Pell, 4 Colo. 184. 

Conn.—Norton’s App., 84 Conn. 24, 


78 A 587; Woodruff v. Bacon, 34 
‘Conn. 181. 
, D. C.—Parsons v. Little, 28 App. 
18. 

Fla.—Cook v. Cook, 18 Fla. 634. 


See also Goldring v. Reid, 60 Fla. 78, 
53'S 508. 

Ga.—Waller v. Clarke, 132 Ga. 830, 
64 SE 1096; Johnson v. Porter, 115 
Ga. 401, 41 SE 644; Ellis v. Almand, 
115 Ga. 333, 41 SE 642; Rice v. Ware, 
3 Ga. A. 5738, 60 SEH 301. 

Ida.—Lalande v. McDonald, 2 Ida. 
(Hasb.) 307, 13 P 347. 

Ill.—Wormley v. Wormley, 207 Ill. 
411, 69 NE 865, 3 LRANS 481; Peo. 
-v. Hamilton, 97 Ill. A. 72; Bourke v. 
Chicago Sanitary Dist., 92 Ill. A. 
333. And see Bill Board Pub. Co. v. 
McCarahan, 180 Ill. A. 539. 

Ind.—Moorehouse vy. Kunkalman, 
177 Ind. 471, 96 NE 600; Lake Shore 
Sand Co. v. Lake Shore, etc., R. @o.,; 
171 Ind. 457, 86 NE 754. (drainage 
appeal); Kelley v. Augsperger, 171 
Ind. 155, 85 NE 1004; State v. Lung, 
168 Ind. 553, 557, 80 NE 541 [overr 
motion to dism app (A.) 77 NE 860, 
(reh den (A.) 79 NE 1092), and cit 
Cyc]; Osborn v. Maxinkuckee Lake Ice 
Co., 154 Ind, 101, 56 NE 338 (judgment 
dismissing supplemental petition in 
drainage case and quashing the sum- 
mons issued thereon and the return 
of the sheriff); Koons v. Williamson, 
90 Ind. 599; Baker v. Osborne, (A.) 
104 NE 97; McGraw v. Nickey, 47 
Ind. A. 159, 93 NE 1003; Daugherty v. 
Midland Steel Co., 23 Ind. A. 78, 53 
NE 844. 

Ilowa.—McCrary v. Lake City Elec- 
tric Light Co., 139 Iowa 548, 117 NW 
964. 


Kan.—Moore v. ‘Toennisson, 28 
Kan. 608; Brenner v. Bigelow, 8 Kan. 
496. 

Ky.—Frankfort v. Herndon, 
Ky. 583, 118 SW 347; Gay v. Hag- 
gard, 133 Ky. 425, 118 SW 299; Wood 
v. Downing, 110 Ky. 656, 62 SW 487, 
23 KyL 62 (dismissal without preju- 
dice); Dudley v. Kentucky High- 
school, 9 Bush 576. 

La.—Miguez v. Delcambre, 114 La. 
1032, 38 S 820 (dismissal of opposi- 
tion to appointment of certain person 
as administrator); Fitzner v. Noul- 
let, 114 La. 167, 38 S 94 (dismissal 
of rule as showing no cause of ac- 


‘tion); Nicholls v. Maddox, 52 La. 
Ann. 496, 26 S 994; Mellor v. Gil- 
more, 33 La. Ann. 1404; State v. 
Judge Sixth Judicial Dist. 9 La. 
Ann. 353; Heath v. Vaught, 16 La. 
515. 


Me.—White v. Bradley, 66 Me. 254; 
Perley v. Little, 3 Me. 97. Ina case 
tried without a jury, subject to ex- 
ceptions in matters of law, excep- 
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tions will lie to an order of nonsuit 
at the close of plaintiff's evidence, as 
a ruling is on a question of law. 
Brooks v. Libby, 89 Me. 151, 36 A 66. 

Md.—State v. Cumberland, ete., R. 
Co., 105 Md. 478, 66 A 458 (dismissal 
of petition for forfeiture of the 
charter of a railroad company); 
State v. Turner, 101 Md. 584, 61 A 
334; Ridgely v. Wilmer, 97 Md. 725, 
55 A 488 -(dismissal without preju- 
dice); Henderson v. Maryland Home 
F. Ins. Co., 90 Md. 47, 44 A 1020 
(judgment of non pros). 

Mass.—Rogers v. Boston Club, 205 
Mass. 261, 91 NE 321, 28 LRANS 743 
(appeal from decree dismissing peti- 
tion of receiver of insolvent social 
corporation to recover amount of 
special assessment made under a by- 
law by executive committee); Brown 
v. Kellogg, 182 Mass. 297, 65 NE 
378; Snell v. Dwight, 121 Mass. 348; 
Wentworth y. Leonard, 4 Cush. 414; 
Wood v. Ross, 11 Mass. 271; Tappan 
v. Bruen, 5 Mass. 193. 

Mich.—Craig v. Porter, 171 Mich. 
33, 137 NW 117; Carpenter v. Audi- 
tor Gen., 144 Mich. 251, 107 NW 878; 
McCombs v. Johnson, 47 Mich. 592, 
11 NW 400. . 

Minn.—A judgment or order dis- 
missing a case is appealable in this 
state where it is final and prevents 
the trial of the case at any time in 
the court making the order, but 
where it does not prevent a trial at 
some future term it is not appeal- 
able. Van VWVlissingen v. Oliver, 102 
Minn. . 237, 239, 113. NW 383 /[eit 
Cyc]; Chadbourne v. Reed, 83 Minn. 
447, 86 NW 415. Mere order for dis- 
missal not appealable see infra this 
section note 29. 

Miss.—Feazell v. Staltzfus, 98 Miss. 
ae 54 S 444; Gill v. Jones, 57 Miss. 

Mo.—Scott Parkview Realty, etce., 
Co., 241 Mo. 112, 145 SW 48; State v. 
Thurman, 232 Mo. 130, 132 SW 1157; 
Williams y. Finks, 156 Mo. 597, 57 
SW 732; Sachse vy. Clingingsmith, 97 
Mo. 406, 11 SW 69; State v. Smith, 
65 Mo. 464; Bowie v. Kansas City, 51 


Mo. 454; Collins v. Bowmer, 2 Mo. 
195; English v. Mullanphy, 1 Mo. 
780; Moormeister v. Hannibal, 180 


Mo. A. 717, 163 SW 926; Leesley v. 
A. Rebori Fruit Co., 162 Mo. A. 195, 
144 SW 138; State v. Homer, 150 Mo. 
A. 325, 130 SW 510; Anable v. Mc- 
Donald Land, etce., Co. 144 Mo. A. 
303, 128 SW 38. 

Mont.—Holter Lumber Co. vy. Fire- 
man’s Fund Ins. Co., 18 Mont. 282, 
45 P 207; Kleinschmidt v. McAn- 
drews, 4 Mont. 8, 5 P 281 [aff reh 4 
Mont. 223, 2 P 286, and rev on other 
grounds 117 U. S. 282, 6 SCt 761, 29 
L. ed. 905]. See also Kinman. vy. 
Scheuer, 30 Mont. 73, 75 P 690. 

Nebr.—Davis v. Jennings, 78 Nebr. 
462, 111 NW 128 (dismissal without 


prejudice); Walters v. Exeter, 78 
Nebr. 222, 110 NW 631; Swain v. 
Savage, 55 Nebr. 687, 77 NW _ 362; 
Rogers v.. Russell, 11. Nebr. 361, 9 
NW 547. 


N. J.—Central R. Co. 
N. J. L. 284; Voorhees 
N.. J. L482. 


v. Moore, 24 
v. Combs, 33 


N. Y.—Kraus v. Birnbaum, 200 N.. 


Y. 130, 93 NE 474 [rev 132 App. Div. 
567, 116 NYS 916]; Kumin v. United 
Waste Mfg. Co., 153 App. Div. 498, 
1388 NYS 82; Banes v. Rainey, 130 
App. Div. 465, 114 NYS 986; Abrash- 
kov v. Ryan, 130 App. Div. 429, 114 
NYS 973; Jones v. Sabin, 122 App. 
Div. 666, 107 NYS 508 (holding that 
the words “either before or after a 
trial,’ in Code Civ. Proc. § 1209, pro- 
viding that a final judgment dismiss- 
ing the complaint “either before or 
after a trial’ does not prevent a new 
action, ete., refer to the dismissal of 
the complaint and the rendering of a 
judgment thereon, in an _ action 
brought on for trial, either on issues 
of law or of fact, and either before 
evidence is taken or afterward, and 


66 S. C., 520, 45 SH 90; 


such a judgment is final and appeal- 
able under § 13846, defining what 
judgments are appealable); Knier- 
lem v. New York Cent., etc., R. Co., 
109 App. Div. 709, 96 NYS 602; Cit- 
ron v. Bayley, 36 App. Div. 130, 55 
NYS 382; Metropolitan Hl. R. Co. v. 
Johnston, 84 Hun 83, 32 NYS 49 [aff 
158 N: Y. 739/mem, 53 NE, 1128 
mem]; Limbach vy. Wallach, 70 Misc. 
237, 126 NYS 666; Requard v. Theiss, 
19 Mise. 480, 48 NYS 1066; Van 
Wormer v. Albany, 18 Wend. 169; 
Schemerhorn vy. Jenkins, 7 Johns. 373; 
Smith y. Sutts, 2 Johns. 9. 

N. C.—Jones v. North Wilkesboro, 
150 N. C. 646, 64 SE 866; Morton v. 
Blades Lumber Co., 144 N. C. 31, 56 
SE 551; Mobley v. Watts, 98 N. C.. 
284, 3 SE 677. 

Oh.—Lowellville Coal Min. Co. v. 
Zappio, 80 Oh. St. 458, 89 NE 97 
(final order of dismissal for want of 
prosecution and awarding costs); 
French v. Central Constr. Co., 
Oh. Cir. Ct. 524; Egan v. New York, 
etc., R. Co., 26 Oh. Cir. Ct. 616 (dis- 
missal without prejudice and award- 
ing costs on plaintiff's refusal to 
amend); Wohlgemuth vy. Taytor, 25 
Oh. Cir. Ct. 271; Phillips v. Mustard, 


2 Oh. Dee. (Reprint) 455, 3 WestL 
Ly ee 141; Seely v. Blair, Wright 


Or.—Columbia River, ete., Nav. Co. 
v. Vancouver Transp. Co., 32 Or. 532, 
Srl ay aot (SE 

Pa.—Murdock v. Martin, 132 Pa. 
86, 18 A 1114 (nonsuit); Johnstown 
Tel. Co. v. Ferndale Borough, 47 Pa. 
Super. 461 (dismissal). But see fol- 
lowing note for exception under stat- 
ute in case of nonsuit. 

Philippine.—Fajardo v. Florente, 6 
Philippine 426; Cancino v. Valdez, 3 
Philippine 429. 

S. C.—Segusky v. Williams, 89 S. 
C. 414, 71_SE 971, 36 LRANS 230; 
Bowen v. Johnston, 87 S. C. 250, 264, 
69 SE 294; Sims vy. Southern R. Co., 


American 
Pub., ete:;- Co: v.\ -Gibbes, 59iSiiie 
215 ,W3K Siu oon ! 

S. D.—Frederic First Nat. Bank v. 
McIlvaine, 31 S. D. 40, 139 NW 597; 
Lawrence County v. Meade County, 
6 S. D. 626, 62 NW 957; Heegaard v. 
Dakota L. & T. Co., 3 S. D. 569, 54 
NW 656. $ 

Tenn.—Bradford y. Jellico, 1 Tenn. 
Ch. A. 700; Brown vy. Wright, 1 Tenn. 
Ch, As 153: 

Tex.—Parker v. Spencer, 61 Tex. 
155; State v. Orange, ete. R. Co., 
(Civ. A.) 154 SW 335; Carrico v. 
Stevenson, (Civ. A.) 135 SW 260. 

Utah.—Hewlett v. Mallett, 39 Utah 
357, 117 P 68; Robinson v. Salt Lake 
City, 37 Utah 520, 109 P 817; Conti- 
nental L. Ins., ete., Co. v. Jones, 31 
Utah 403, 88 P 229. 

Vt.—In re Cary, 81 Vt. 112, 69 A 
736; Barber v. Ripley, 1 Aik. 80. 

Va.—Home Bldg., ete. Co. v. Lon- 
don, 98 Va. 152, 35 SH 362. 

Wash.—Wooddy vy. Seattle Electric 


Co., 65 Wash. 539, 118 P 633; De 
Graf v. Seattle, etc, Nav. Co. 10 
Wash. 468, 38 P 1006. See also 


Ene v. Pringle, 55 Wash. 93, 104 

Wis.—Ashland yv. Whitcomb, 114 
Wis. 99, 89 NW 886; Collins v. Wag- 
goner, 20 Wis. 48. 

Ont.—Leishman vy. Garland, 3 Ont. 
L. 241, 1 OntWR 22; Diamond Har- 
row Co. v. Stone, 7 OntWR 685 (hold- 
ing that an order of a judge of the 
county court directing plaintiffs to 
proceed to trial with a jury at a cer- 
tain time, and in default that the ac- 
tion should stand dismissed, was ap- 
pealable to a divisional court under 
the statute giving an appeal from 
any’ decision or order made in any 
cause or matter disposing of any 
right or claim, provided the decision 
or order is in its nature final and not 
merely interlocutory). 

See also supra § 312. 

[a] Petition to cancel bail bond.— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


$382] 


sions.27 


statutory provision.?® 


Where a petition for cancellation of 
the bond given in a criminal cause 
was denied and the petition dis- 
missed, it was held that an appeal 
would lie from the order for the rea- 
son that, if the decision were not 
appealable, it would become final, 
without ulterior remedy, and would 
work irreparable injury to the peti- 


tioner. Babasa v. Linebarger, 12 
Philippine 766. 

27. Cal.—Scott v. Shields, 8 Cal. 
A. 12, 96 P 385 (order dismissing 


for want of jurisdiction proceedings 
on motion to compel a witness to 
answer questions and complete his 


Colo.—-Independent Peerless Pat- 
tern Co. v. Johnson, 45 Colo. 302, 100 
P 1129 (holding that a judgment 
merely dismissing the complaint on 
demurrer is not reviewable on ap- 
peal, where no money judgment was 
rendered and no franchise or free- 
hold was involved); Western Lum- 
ber, ete., Co. v. Golden, 22 Colo. A. 
209, 124 P 584. 

Conn.—Chichester v. New Hamp- 
shire F. Ins. Co., 72 Conn. 707, 46 A 
151 (holding that, under Gen. St. § 
1110, providing that if a party, after 
he has rested his case, be nonsuited 
by order of the court for failure to 
make a prima facie case, he may 
move to set aside such judgment, 
and, should such order be denied, 
appeal therefrom, an appeal from a 
judgment entered on a nonsuit di- 
rected by the court at the close of 
plaintiff's case will be dismissed, 
where plaintiff did not move to set 
aside such judgment before appeal- 
ing); Hoyt v. Brooks, 10 Conn. 188 
(holding that a judgment of nonsuit 
in a county court for noncompliance 
with an interlocutory order of that 
court was not a sentence or judg- 
ment, and did not import a trial, and 
was therefore not appealable to the 
superior court under a statute pro- 
viding for such an appeal “in any 
action brought to, and tried by, the 
county court,’ ete, by a party ag- 
grieved “by the sentence or judg- 
ment of such court’). we 

N. Y.—Jones v. Sabin, 122 
Div. 666, 107 NYS 508. c 
the municipal court dismissing a 
eause on plaintiff's default is not 
appealable. Consumers Park Brew- 
ing Co. v. Greenberger, 47 Misc. 398, 
94 NYS 38. Unnecessary order not 
appealable see Abrashkov v. Ryan, 
130 App. Div. 429, 114 NYS 973. 
Interlocutory orders see infra this 
section note 29. ' 

Oh.—Radcliff. v. Radcliff, 15 Oh. 
Gir, (Ct. 284, 8 Oh. Cir. Dec... 278 
(holding that an order dismissing a 
petition for divorce because it failed 
to state a cause of action, plaintiff 
having asked no leave to amend, was 
not a dismissal of the petition “with- 
out final hearing,’’ from which an ap- 
peal would lie to the circuit court 
under Rev. St. § 5706, providing that 
“no appeal shall be allowed from 
any judgment or order of the court 
of common pleas under this chapter 
(divorce and alimony), except from 
an order dismissing the_ petition 
without final hearing,” or from cer- 
tain other orders and judgments). 

Wash.—Hall v. Skavdale, 21 Wash. 
208, 57 P.807; Pacific Supply Co. v. 
Brand, 7 Wash. 357, 35-P 72 (both 
holding that an appeal will not lie 
from a judgment dismissing an ac- 
tion for want of prosecution, as in 
the case of a judgment of dismissal 
for failure of plaintiff to amend the 
complaint within the time fixed in 
an order sustaining a demurrer, 
where plaintiff did not resist the 
motion for dismissal or move to set 
aside the judgment below). 

[a] Nonsuit not final.—In some 


. deposition). 


App. 
An order of 


And in some jurisdictions decisions on 
motion to dismiss on certain grounds have some- 
times been made final and nonappealable by express 
If the judgment, order, or 


‘APPEAL AND ERROR 


plaintiff at liberty to bring another 
action, is not a final judgment, and 
a writ of error will not lie. Mallory 
v. Taylor, 90 Va. 348, 18 SE 438; 
Marcus v. McClure, 63 W. Va. 215, 
59 SH. 1055, “And see Truxton _v. 
Fait, 17 Del. 483, 42 A 431, 73 AmSR 
81 (dictum that a writ of error will 
not lie to a judgment granting a non- 
suit); May v. Curry, 4 Del. 265 (to 
same effect). 

{b] In Pennsylvania, (1) by stat- 
ute, appeal or error does not lie 
from the entry of a compulsory non- 
suit at the trial upon the insuffi- 
ciency of plaintiff’s proofs or failure 
to offer proof, but only from the re- 
fusal of the court to take off the 
nonsuit. Bausbach v. Reiff, 237 Pa. 
482, 85 A 762; Hallock y. Lebanon, 
215 Pa. 1, 64 A 362; Reed v. Fidelity, 
etc., Co., 189 Pa. 596, 42 A 294; Scan- 
lon v. Suter, 158 Pa. 275, 27 A 963; 
Scranton City v. Barnes, 147 Pa. 461, 
23 A 777; Haverly v. Mercur, 78 Pa. 
257; Dean vy. Delaware, etc., R. Co., 
50 Pa. Super. 284; Com. v. Everts, 19 
Pa. Super. 419; Dutton v. Pyle, 7'Pa. 
Super. 126. And see Thomas y. Bor- 
den, 222 Pa. 184, 70 A 1051. (2) 
And there is no appeal from a judg- 
ment of nonsuit, or dismissal 
amounting to a nonsuit, entered by 
a justice of the peace on plaintiff's 
failure to offer any evidence or to 
appear. Bowser v. Sharping, 43 Pa. 
Super. 353; Selfridge v. Tilghman, 1 
Phila. 580. (3) But the statute does 
not apply, where a judgment of non- 
suit is entered without plaintiff’s 
consent, express or implied, upon a 
rule to show cause why he should 
not file a more specific statement of 
claim. This is a definite judgment 
or decree which ends the suit; and 
a writ of error will lie. Murdock v. 
Martin, 132 Pa. 86, 18 A 1114. 

[c] Dismissal for failure to give 
the required bond.—In New York a 
judgment of dismissal rendered pur- 
suant to Code Civ. Proc. § 3277, au- 
thorizing a dismissal of the com- 
plaint on plaintiff's failure to com- 
ply with an order requiring him to 
give an additional undertaking for 
costs, is not appealable to the appel- 
late division under § 1346, as this 
section only allows appeals from final 
judgments rendered upon a trial by 
a referee or by the court without a 
jury, and those rendered upon the 
verdict of a jury. Jones v. Sabin, 
122 App. Div. 666, 107 NYS 508. 

[d] Order directing dismissal of 
second action; substantial right.— 
(1) An order, in an action directing 
dismissal of a second action brought 
within the time for which plaintiff's 
judgment was stayed, does not in- 
volve any substantial right and is 
not appealable, where an appeal has 
also been taken from a dismissal of 
such second action. Frederic First 
Nat. Bank v. McIlvaine, 31 S. D. 37, 
139 NW 596. (2) But an appeal 
from the' dismissal of an action to 
set aside a fraudulent conveyance, 
brought pending a stay of the judg- 
ment on which it was based, the sec- 
ond action operating to preserve the 
lien of the judgment, involves a sub- 
stantial right of plaintiff, although 
an appeal and supersedeas by de- 
fendant from the judgment against 
him is pending. Frederic First Nat. 


Bank v. MelIlvaine, 31 S. D. 40, 139 
NW 597. 
28. Burrows v. Morton, 170 Mass. 


569, 49 NE 924. 

[a] Judgment on answer or plea 
in abatement or on motion to dis- 
miss for defect of form of process,— 
(1) Under the former statute in 
Massachusetts, no appeal would lie 
from a judgment or decision upon 
an answer or plea in abatement, or 


[3C.J.] 499 


decree is merely conditional, or otherwise not final, 
but merely interlocutory, so that further action is 
necessary, an appeal or writ of error will not lie,?® 
unless it is authorized by some special statutory 


jurisdictions a nonsuit which leaves | 


upon a motion to dismiss for defect 
of form of process. Pub. St. (1882) 
C@' 152° 8:10)" 6 bs” S58 Reva tu CL 902)) 
c 173 §§ 76, 96. And see Burrows v. 
Morton, 170 Mass. 569, 49 NE 924; 
Smith v. Herguson, 168 Mass. 303, 
47 NH 97; Clay v. Barlow, 123 Mass. 
378; Kennedy v. Langdon, 123 Mass. 
193; Houghton vy. Ware, 113 Mass. 
49; Parker v. Kenyon, 112 Mass. 264. 
(2) The rule established by this 
statute, however, has been abrogated. 
by St. (1906) p 310 ec 342, and an 
appeal will now lie from a judgment. 
rendered upon an answer or plea in 
abatement or upon a motion to dis- 
miss for defect of form of process. 
Potter v. Lapointe Mach. Tool Co., 
201 Mass. 557, 88 NE 418. Decision 
on plea or answer in abatement see 
supra §§ 318, 324. 

29. Ala.—Robertson v. Montgom- 
ery Base Ball Assoc., 140 Ala. 320, 
387 S 241. 

Cal.—Kimple vy. Conway, 69 Cal. 
Gio ONE ELS: 

Fla.—Mizell Live Stock Co. v. J. J. 
McCaskill Co., 57 Fla. 118, 49 S 501. 

Ill.— Peo. v. Scott County Ba. of 
Education, 236 Ill. 154, 86 NE 206; 
Chicago Portrait Co. v. Chicago Cray- 
on Co., 217 Ill. 200, 75 NE 473 [rev 
118 Ill. A. 98]; Bonnell v. Campbell, 
143 Jil. A. 251; Harvey v. Cochran, 
LOS) UTA soso. 

Mo.—Boggess v. Cox, 48 Mo. 278; 
Bick v. Umstattd, 137 Mo. A. 270, 
117 SW 642; A. A. Cooper Wagon, 
etc., Co. v. Cornell, 131 Mo. A. 344, 
Tit Sw. 521. 

Mont.—Hovey v. Northern Pac. R. 
Co., 39 Mont. 40, 101. P 146. 

Nebr.—Fauber v. Keim, 84 Nebr. 

Ryan, 130 


167, 120 NW 1019. 
N. Y.—Abrashkov vy. 
App. Div. 429, 114 NYS 973; Kelly v. 
MreissS\.° TiC App y Dive. SiS) NLS 
1050; Citron v. Bayley, 36 App. Div. 
130, 55 NYS 382; Metropolitan El. R. 
Co. v. Johnston, 84 Hun 83, 32 NYS 
49 [aff 158 N. Y. 7389 mem, 53 NH 
1128 mem]; Brown vy. Reiter, 51 
Misc. 646, 99 NYS 861. 

N. C.—Rosenthal v. Roberson, 114 
N. C. 594, 19 SE 667. 

N. D.—Larson y. Walker, 17 N. D. 
247, 115 NW 838; Dibble v. Hanson, 
1210; Wahpeton Nat. 
. 828, 79 NW 336; Cam- 
eron v. Great Northern R. Co., 8 N. 
D. 124, 77 NW 1016; Field v. Great 
Western Hl. Co., 5 N. D. 400, 67 NW 
147; In re Weber, 4 N. D. 119, 59 
NW 523, 28 LRA 621 and note. 

Or.—Giant Powder Co. v. Oregon 
Western |R. -Co., 54, Or; 325, 101, — 
209, 9L03)cP 5Ot. 


Pa.—Thomas y. Borden, 222 Pa. 
184, 70 A 1051. 
Wis.—Sutton y. Chicago, ete, R. 


~Co., 114 Wis. 647, 91 NW 121; Allen 
v. Boberg, 108 Wis. 282, 84 NW 421. 
See Salaman y. Warner, [1891] 1 
Q. “B. 734. 
See also Ward v. Clark, 4 B. C. 71. 
Review on appeal or writ of error 
Fees ane judgment see infra XVI in 


[a] Dismissal—(1) A judgment 
or decree of dismissal is not final; * 
so as to be appealable on that ground, 
where it is conditional, or where a. 
subsequent order is necessary to ef- 
fectuate a dismissal. Robertson v. 
Montgomery Baseball Assoc., 140 
Ala. 320, 37 S 241 (holding that an 
order or decree on motion to dis- 
miss .a bill in equity “that the mo- 
tion to dismiss the bill for want of 
equity is well made and is sustained; 
and unless complainant amends the 
bill so as to give it equity in two 
days, after the enrollment of this 
decree, the bill shall stand dis- 
missed,” is not a decree dismissing 
the bill which will support an ap- 


me 
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provision allowing appeals from interlocutory judg- 


ments, orders, or decrees.°° 


[§ 333] .(b) Voluntary 


peal). And see Sanders v. Cunning- 
ham, (Ala.) 42 S 610; Lide v. Park, 
132 Ala. 222, 31 S:360; Olson v. Whif- 
fen, 175 Ill. A. 182; Bonnell v. Camp- 
bell, 148 Ill. A. 251; Harvey v. Coch- 
ran, 103 Ill. A. 576 (holding that, 
where a record recited: ‘‘The parties 
to this suit, by their reSpective at- 
torneys, being in court, and the plain- 
tiff electing to stand by first count 
in the declaration, and refuses to 
amend, it is therefore ordered by the 
court that this cause be dismissed 
for want of prosecution, at cost of 
plaintiff, and that ‘execution issue 
therefor,’ this was simply an order 
of dismissal of the case for want of 
prosecution, and not a judgment at 
all, no judgment having been ren- 
dered thereon, much less a final judg- 
ment from which an appeal or writ 
of error could be taken); Gottstein 
v. St. Jean, 79 Minn. 232, 82 NW 311; 
Thorp v. Lorenz, 34 Minn. 350, 25 
NW 712; Searles vy. Thompson, 18 
Minn. 316 (three preceding cases 
holding that an appeal will not lie 
from a mere order for dismissal of 
an action, either for want of prose- 
cution or on the ground that the 
complaint does not state a cause of 
action, where no judgment of dis- 
missal has been entered, the remedy 
of plaintiff being either to move for 
a new trial and appeal -from the or- 
der refusing it, or to cause judgment 
of dismissal to be entered and then 
appeal from the judgment); Bick v. 
Umstattd; 137 Mo. A. 270; 117 SW 
642; Hovey v. Northern Pac. R. Co., 
39 Mont. 40, 101 P 146 (order for 
dismissal for defendant’s failure to 
have judgment entered on verdict in 
his favor); Fauber v. Keim, 84 Nebr. 
167, 120 NW 1019 (holding that a 
final judgment is not disclosed by a 
journal entry reciting the submission 
of a cause to the court and conclud- 
ing: ‘The court finds for the de- 
fendant and judgment of dismissal. 
Plaintiff excepts to findings and judg- 
ment’); Giant Powder Co. v. Oregon 
Western R: Co., 54 Or. 325, 101 P 
209, 103 P 501 (holding that an or- 
der merely dismissing the ‘“com- 
plaint’” on demurrer is not appeal- 
able, since such an order does not 
necessarily discharge the demand so 
as to terminate the action); Thomas 
v. Borden, 222 Pa. 184, 70 A 1051 
(holding that the dismissal of a bill 
by the trial judge without hearing 
evidence from defendant, under 
Equity Rule No. 68, is not the basis 
for an assignment of error, as such 
action does not become final until 
made so by the court in passing on 
exceptions to it); Sutton v. Chicago, 
ete., R. Co., 114 Wis. 647, 91 NW 121 
(holding that an order dismissing a 
suit because it was not brought to 
trial within one year after the order- 
ing of a new trial by the supreme 
court, as required by Rev. St. [1898] 
§ 3072, did not prevent a judgment, 
and was therefore not appealable un- 
der § 3069, giving a right of appeal 
from an order affecting a substantial 
right, when the order determines the 
action and prevents a judgment from 
which an appeal might be taken); 
Allen v. Boberg, 108 Wis. 282, 84 NW 
421. (2) Compare Pringle v. Prin- 
gle, 55 Wash. 93, 104 P 135 (holding 
that where, although no order of dis- 
missal was entered, the order made 
was effectual to conclude appellant’s 
rights, it was within Ballinger Codes 
& St. § 6500, providing for appeals, 
the finality of an order being deter- 
mined by its legal effect rather than 
by its form). (3) In New York, an 
order directing dismissal of the com- 
plaint is not appealable, but the de- 
cision can be reviewed only on ap- 
peal from the judgment entered on 
such order. Metropolitan El. R. Co. 
vy. Johnston, 84 Hun 838, 32 NYS 49 


Dismissal, 


ance, or Nonsuit. As a general rule, in the absence 


of a statute, an appeal or writ of error will not lie 


Discontinu- 


[aff 158 N. Y. 739 mem, 53 NE 1128 
mem]. And see Kelly v. Theiss, 77 
App. Divi 81,78 NYS_ 1060,\ 42 NY: 
AnnCas 206 (holding that, where the 
questions to be considered on an ap- 
peal arise on the appeal from the 
judgment, an appeal from an order 
dismissing the complaint is unwar- 
ranted); Citron v. Bayley, 36 App. 
Div. 130, 55 NYS 382; Grand Union 
Co. v. Bayer, 65 Mise. 505, 120 NYS 
50 (municipal court); Brown v. 
Reiter, 51 Mise. 646, 99 NYS 861 
(holding that an order of the mu- 
nicipal court granting a motion for a 
dismissal of the complaint on the 
ground that it does not state facts 
sufficient to constitute a cause of 
action with leave to plaintiff to 
amend is not appealable); Kromback 
v. Pennsylvania Steel Co., 84 NYS 297. 

[b] WNonsuit.—(1) It is also held 
that an appeal will not lie from a 
mere order or judgment for a non- 
suit, or order directing a judgment 
on a nonsuit, where it does not ap- 
pear that a final judgment has been 
entered. Granger v. Richards, 126 
Cal. 635, 59 P 118; Kimple v. Con- 
way, 69 Cal. 71, 10 P 189; Stebbins 
v. Larson, 4 Cal. A. 482, 88 P 505. 
To the same effect see Goldring v. 
Reid, 60 Fla. 78, 53 S 503 (holding 
that a judgment merely that plain- 
tiff be and is nonsuited is not a final 
judgment, unless it states that the 
action is dismissed, or defendant go 
hence without day, or that plaintiff 
take nothing, or other equivalent 
expressions adjudicating the action); 
Mizell Live Stock Co. v. J. J. Mc- 
Caskill’. Cos) 57 Fla, 118). 49 'S= 501 
(holding that where the only entry 
in the record in the nature of a judg- 
ment is that plaintiff, after the court 
sustained an objection to the intro- 
duction of the paper under which 
plaintiff claimed title, stated that it 
was necessary to suffer a nonsuit, and 
requested that it be allowed to file a 
bill of exceptions, and the nonsuit 
was granted, it was not a final judg- 
ment from which a writ of error 
would lie); Ropes vy. Eldridge, 39 
Fla. 47, 21 S 570 (holding that an 
entry in the record, “On motion of 
plaintiff, a juror was withdrawn and 
a nonsuit entered,” daes not consti- 
tute a final judgment); Boggess v. 
Cox, .48 Mo. 278; Lyons v. Rollinson, 
109 Mo. A. 68, 82 SW 646 (holding 
that, where the record of a jury trial 
recited that “at the conclusion of the 
plaintiffs’ evidence the defendant 
filed a demurrer thereto which was 
by the court sustained, and, there- 
upon, the plaintiffs took a nonsuit 
with leave to move to set the same 
aside, to which judgment the plain- 
tiffs at the time excepted,’ but 
neither provided that plaintiffs take 
nothing by their writ and defendant 
go hence without day, nor dismissed 
the case, with costs to plaintiffs, 
the judgment was insufficient to sus- 
tain an appeal). (2) In some juris- 
dictions, however, an order granting 
a nonsuit is appealable before final 
judgment, because there is no other 
way of testing its correctness, since 
as long as it stands there can be no 
final judgment on the merits. Bowen 
v. Johnson, 87 S. C. 264, 69 SE 294; 
and cases supra this section note 26. 

[ec] Judgments held final.—In 
some jurisdictions, however, a judg- 
ment reciting that defendant’s de- 
murrer to the complaint is sus- 
tained, and that, plaintiff declining 
to plead further, it is adjudged that 
defendant recover the costs, etce., 
is a final judgment for the purpose 
of appeal, although it does not ex- 
pressly state that plaintiff take noth- 
ing by reason of his complaint, or 
that defendant go without day. State 
v. Lung, 168 Ind. 553, 80 NE 541 
[overr motion to dism app (A.) 177 


at plaintiff’s instance, either at law or in equity, 


NE 860 (reh den (A.) 79 NE 1092)]; 
4Mtna Ins. Co. v. Swift, 12 Minn. 437; 
Jacobs v. New York L. Ins. Co., 71 
Miss. 656, 15 S 639; Jones v. North 
Wilkesboro, 150 N. C. 646, 64 SH 
866; Carrico v. Stevenson, (Tex. Civ. 
A.) 1385 SW 260. Finality of judg- 
ments on sustaining demurrer see 
supra § 312. 

{d] Entry of mere agreement to 
dismiss.—Under Code Ciy. Proc. 
1722, as amended by Sess. L. (1899) 
p 146, authorizing an appeal from 
a final judgment or from any special 
order made after final judgment, and 
§ 1004, authorizing the dismissal of 
an action in certain cases, and de- 
claring: that such dismissal is made 
by entry in the clerk’s register, an - 
entry noting the mere filing of an 
agreement to dismiss is not a dis- 
missal from which an appeal can be 
taken. Kinman v. Scheuer, 30 Mont. 
T3370 75, e690: 

Dismissal or nonsuit as to one or 
more of several parties see supra § 


279. 

30. Ala.—Lide v. Park, 132 Ala. 
222, 31 S 360. See infra this note. 

N. Y.—Banes vy. Rainey, 130 App. 
Div. 465, 114 NYS 986 (holding that 
an order dismissing complaint for 
noncompliance with an order for dis- 
covery is appealable, under Code Civ. 
Proc. § 1347 subd 5, as one which 
“in effect ... determines the action 
and prevents a judgment from which 
an appeal might be taken’’). 

Oh.—French vy. Central Constr. Co., 
28 Oh. Cir. Ct. 524 (holding that, 
where an action was_ prosecuted 
against a company and its agent 
jointly for an injury to plaintiff al- 
leged to have been sustained by the 
agent’s negligence, and at the con- 
clusion of plaintiff’s testimony a mo- 
tion was made and allowed requiring 
plaintiff to elect against which of 
the two defendants he would prose- 
cute his action, and, on his refusal 
to elect, the court dismissed the ac- 
tion without prejudice to the merits 
of plaintiff's case, this was such an 
order determining the action and 
preventing judgment as might be re- 
viewed by proceedings in error un- 
der Rev. St. § 6707). 

Eng.—Salaman v. Warner, [1891] 
1° Q. B. 34: 

B. C.—Ward v. Clark, 4 B. C. 71. 

[a] In Alabama (1) the code in 
one section authorizes appeals from 
a final decree in chancery, which may 
be taken any time within one year 


from its rendition (Code [1896] § 
426; Code [1907] § 28387), and the 
next section, relating to interlocu- 


tory decrees, authorizes an appeal, 
to be taken within thirty days, from 


equity (Code [1896] § (427; Code 
[1907] § 2838). See Lide v. Park, 
132 Ala. 222, 31 S 360. (2) The ap- 


peals provided for in the latter sec- 
tion from orders made on motions 
to dismiss apply only to such orders 
made on motions to dismiss bills for 
want of equity. Buford v. Ward, 108 
Ala. 307, 19 S357." (3) ‘It ‘is. also 
held that such section does not ap- 
ply to final decrees of dismissal, but 
only to conditional decrees, as where 
the motion to dismiss is granted 
with leave to amend; and therefore, 
it does not apply to a decree dis- 
missing a bill “out of court,” al- 
though rendered on a motion to dis- 
miss for want of equity, but such a 
decree, being a final one, is appeal- 
able under the first section at any 
time within one year. Schwarz, etc., 
Co. v. Barley, 142 Ala. 439, 38 S 119. 

Irreparable injury under Louisiana 
statute see supra § 276. 

Orders determining action and pre- 
Sphere judgment, etc. see supra §$ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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from a judgment, order, or decree of dismissal or 
discontinuance entered at his request or with his 
consent, or from a voluntary nonsuit, as he is 
It has also been held 
that a nonsuit is voluntary within this rule, and no 
appeal will lie therefrom, although plaintiff con- 
sented or submitted to the same because of an ad- 
verse ruling of the court on the trial which would 
In some states, how- 


estopped by his consent.? 


prevent a recovery by him.*? 
ever, either by express statutory 


judicial decision, the rule that a plaintiff cannot ap- 


peal from a voluntary dismissal or 


81. U. S.—Central Transp. Co. v. 
Pullman’s Palace-Car Co., 139 U. S. 
24, 11 SCt 478, 35 L. ed. 55; Evans v. 
Phillips, 4 Wheat. 73, 4 L. ed. 516; 
Us, 8.) v.) Evans, *5 Cranch 280, 3 Ti 
ed. 101; Francisco v. Chicago, ete, 
RatCOs, 149 Fed. 354, 79 CCA 292, g 
AnnCas 628 and note. 

Ala.—Mathis v. Oates, 57 Ala. 112; 
Tate v. McCrary, 21 Ala. 499; Corn 
Products Refining Co. v. Dreyfus, 3 
Ala. A. 529, 57 S 517. 

Ark.—Yell v. Outlaw, 14 Ark. 621. 

Cal.—Placer County v. Freeman, 
149 Cal. 738, 87 P 628 (where, how- 
ever, it was held that under the 
circumstances there was no such 
consent to the judgment as to bar 
an appeal); Sleeper v. Kelly, 22 Cal. 
456; Imley v. Beard, 6 Cal. 666. 

Colo.—Corning Tunnel Co. v. Pell, 
4 oul. 184. 


C.—Rudolph v. Sensener, 39 
ae 385. 
Ga.—Jones vy. Mobile, ete., R. Co., 
64 Ga. 446. 
Tll.—Cahill v. Welch, 208 Ill. 57, 


pee 877; Barnes v. Barber, 6 Ill. 

Ind.—Vestal v. Burditt, 6 Blackf. 
555; Kelsey v. Ross, 6 Blackf. 536. 
Pes Een v. Graham, 6 Iowa 

Ky.—Illinois Bank v. Hicks, 4 J. J. 
Marsh. 128. , 

La.—Brandt v. Shaumburgh, 1 
Mart. N. S. 698. 

Miss.—Ewing v. Glidwell, 3 Miss. 
332, 34 AmD 96. 

Mo.—Lewis v. Center Creek Min. 
Co., 199 -Mo. 463, 97 SW 938; Wil- 
liams v. Finks, 156 Mo. 597, 57 SW 
732; Greene County Bank v. Gray, 
146 Mo. 568, 48 SW 447; Chouteau v. 
Rowse, 90 Mo. OA 2 Sw 209; Koger 
Vv. Hays, 57 Mo. 329; Poe v. Dominic, 
46 Mo. 113; Gentry ‘County v. Black, 
32 Mo. 542: Sone v. Palmer, 28 Mo. 
5395 Dumey v. Schoeffler, 20 ‘Mo. 3235 
Schulter v. Bockwinkle, 19 Mo. 647; 
Atkinson y. Lane, 7 Mo. 403; Howell 
v. Pitman, 5 Mo. 246; Diamond Rub- 
ber Co. v. Wernicke, 166 Mo. A. 128, 
148. SW 160; Trabue v. United R. Co., 
154 Mo. A. 86, 133 SW 102; Bush- 
yager v. Hammond Packing Co., 142 
Mo. A. 311, 126 SW 985; Charles F. 
Netzow Mfg. Cow: Baker, 137 Mo. 
A. 670, 119 SW 450; Carter v. O’Neill, 
102 Mo. A. 391, 76 SW 717; Graham 
v. Parsons, 88 Mo. A. 385; Kelly- 
Goodfellow Shoe Co. v. Prickett, 84 
Mo. A. 94; Schneider v. Kirkpatrick, 
72 Mo. A. 103; Holdridge v. Marsh, 
28 Mo. A. 283. See Conn v. Ferree, 
60 Mo. 17. 

N. J—Haight v. Morris, 7 N. J. 
Ty eo 

N. Y.—Bacon v. Abbey Press, 43 
Mise. 345, 87 NYS 165; Alleva v. 
Hagerty, 32 Misc. GAD 65 NYS 690; 
Van Wormer v. Albany, 18 Wend. 
169. 

N. G—wWhite v. Harris, 166 N. C. 
227, 81 SE 687; Blount v. Blount, 158 
N. C. 312, 73 SE 996; Teeter v. ‘Cole 
Mfg. Co:; 151:°N. C: 602, 66 SE 582; 
Hoss v. Palmer, 150 N. © 17, 63: SE 
171; Merrick v. Bedford, 14i N. ©. 
504, 54 SE 415; Graham vy. Tate, 77 
N. C. 120. 

Oh.—Bradley v. Sneath, 6 Oh. 490. 

Tenn.—Union Bank v. Carr, 2 
Humphr. 345; Trice y. Smith, 6 
Yerg. 319. 


APPEAL AND ERROR 


provision or by 
untary.*> 
nonsuit does not 


Tex.—Morgan y. Johnson, 4 Tex. 117. 

Va. —Thornton v. Jett, 2 Wash. 
(1 _Va.> 138. 

[a] Contra in replevin.—Reed v. 
Carpenter, 2 Oh. 79. 

b] MNonsuit not voluntary .— 
Where evidence essential to a judg- 
ment for plaintiff is ruled out as 
incompetent and irrelevant, and plajn- 
tiff rests his case, and a nonsuit is 
entered thereupon by the court of 
its own motion, over plaintiff’s ob- 
jection, plaintiff does not thereby 
voluntarily abandon his case so as 
to preclude his appealing. Columbia 
River, etc., Nav. Co. v. Vancouver 
Transp. Co;, 32) Ori-532, 52) P 513. 

[c] Where plaintiffs ask that, a 
judgment of nonsuit be set aside and 
are given time to amend within a cer- 
tain time, but within the time limited 
decline to amend and ask the court 
to vacate the orders made subsequent 
to the judgment of nonsuit, electing 
to stand upon the action of the court 
in granting the nonsuit, this is not 
suffering a voluntary nonsuit so as 
to preclude them from appealing. 
eines v. Brown, 15 Colo. A. 241, 61 

435. 

Consent as waiver or estoppel see 
infra § 546. 

Orders determining ‘action and pre- 
yenee judgment, etc. see supra § 


oe involving merits see supra 


32. Francisco y. Chicago, etc. R. 
Co., 149 Fed. 354, 17 CCA 292 (hold- 
ing that, where, at the close of a 
trial, defendant moved to instruct 
the jury to return a verdict in its 
favor, and its motion was granted, 
but before the instruction was given 
plaintiff was granted leave to take 
an involuntary nonsuit, the nonsuit 
was entered with the consent of 
plaintiff, and no writ of error could 


be maintained at his suit to review 
it); Mathis v. Oates, 57 Ala. 112 (but 
for present rule in Alabama see fol- 
lowing note); Rudolph v. Sensener, 
39 App. (D.G.) 385. 

33. Ala.—In this state the stat- 
ute provides that “if, from any rul- 
ing or decision of the court on the 
trial of a cause, either upon plead- 
ings, admission or rejection of evi- 
dence, or upon charges to the jury, 
it may become necessary for the 
plaintiff to suffer a nonsuit, the facts, 
point, ruling, or decision may be re- 
served for the decision of the su- 
preme court by bill of exceptions or 
by appeal on the record as in other 
eases.”’ Code (1907) § 38017; Berlin 
Mach. Works v. Ewart Lumber Co., 
184 Ala. 272, 63 S 567; Ex p. Martin, 
180 Ala. 620, 61 S 905; Bush v. Rus- 
sell, 180 Ala. 590, 61 S 373; Engle 
v. Patterson, 167 Ala. ALU 52 8 397; 
Long v. Holley, 157 Ala. 514, 47 sg 
655; Scheidegger v. Terrill, 39 S 172 
(holding that where, after plaintiff 
has announced readiness for trial, de- 
fendant’s motion to suppress depo- 
sitions taken by plaintiff is sus- 
tained, the ruling is a “decision of 
the court on the trial,’ within the 
meaning of this provision, so that 
plaintiff may take a nonsuit with bill 
of exceptions, and appeal from the 


ruling); Laster v. Blackwell, 128 
Ala. 1438, 30 S 663; Tate v. McCrary, 
21 Ala. 499; Corn Products Refining 
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apply, where he consents to a dismissal or takes a 
nonsuit, as authorized by statute, because of an ad- 
verse ruling of the court at the trial, which is such 
as to preclude him from recovery, but in such ease 
the dismissal or nonsuit is 
and is appealable.** 
to a. nonsuit taken on a counterclaim.** 
does not apply where a nonsuit is needlessly taken, 
but only where it is necessarily taken because of 
the adverse rulings; otherwise it is regarded as vol- 
Of course the rule against appeal from 
a voluntary nonsuit, dismissal, or discontinuance 


regarded as involuntary, 
And the rule has been applied 
This rule 


Co. v:. Dreyfus;, 3) Alaz.A7'5295-5ts 
517. Compare cases in this state in- 
fra note 35 [a]. 

Cal.—Placer County v. Freeman, 
149 Cal. 738, 87 P 628 (holding that 
where, after the lower court on de- 
fendant’s motion, struck out several 
items sued on, to which plaintiff ob- 
jected and excepted, and the amount 
remaining being less than three hun- 
dred dollars, plaintiff and defendant 
both entertained a view that the 
court had no jurisdiction of the ac- 
tion, and a judgment of dismissal 
followed in the following language: 
“Both plaintiff and defendant having 
admitted in open court that the court 
has no jurisdiction of this action, it 
is, therefore, ordered... that the 
same be and is hereby dismissed,” 
plaintiff did not consent to the judg- 
ment in such sense that it was de- 
prived of the right to appeal there- 
from and have the action of the court 
in striking the items from the com- 
plaint reviewed); Natoma Water, etc., 
Co. v. Clarkin, 14 Cal. 544 (consent 
to nonsuit with leave to move to set 
it aside). 

Fla.—Mizell Live Stock Co. aR Jeed 
McCaskill Co., 57 Fla. 118, 49 S 501. 
ng id—English v. Devarro, 5 Blackf. 

Mo.—WNivert v. Wabash R. Co., 232 
Mo. 626, 1385 SW 388; Williams v. 
Hinks, 9 1567! Moz 5977'S 7SiSiwe 1732 
Greene County Bank vy. Gray, 146 
Mo. 568, 48 SW 447; Sachse v. Cling- 
ingsmith, 97 Mo. 406, 11 SW 69; State 
v. Smith, 65 Mo. 464; Collins v. Bow- 
mer, 2 Mo. 195; English v. Mullan- 
phy, 1 Mo. 780; Leesley Bros. v. A. 
Rebori Fruit Co., 162 Mo. A. 195, 144 
SW 138; Bushyager v. Hammond 
Packing Co., 142 Mo. A. 311, 126 SW 
985; Dunnevant v. Mocksoud, 122 Mo. 
AG 428, 99 SW 515; Roeder v. Shryock, 
61 Mo. A. 487. 

N. C.—Morton v. Blades Lumber 
Co., 144 N.C. 31, 56 SH.551; ‘Collins 
Vv. Swanson, 121 N. C. 67, 28 SE 65; 
Tiddy v. Harris, 101, Ns '@.1589;, 8). SE: 
227; Mobley v. Watts, 98 N. C. 284, 
3 SH 677; Graham v. Tate, 77 N. C. 


120. 

S. C.—American Pub., ete., 
Gibbes, 59 S. C. 215, 37 SE 75 

See also Ford v. Houston, ee R. 
Go., ((TexiGiver Ac) 124 (SwWestiary Ot- 
ee Bank v. McLaughlin, 8 Ont. A. 

[a] Necessity for final judgment 
or order.—In this, as in other cases 
of involuntary dismissal or nonsuit, 
there must be a final judgment or 
order before the appeal can be taken. 
Mizell Live Stock Co. v. J. J. Me- 
Gaskill Coljes7) Plan 1185 49 Ses ont: 
Boggess v. Cox, 48 Mo. 278; Bick v. 
Umstattd, 137 Mo. A. 270, 117 SW 
642; Lyons v. Rollinson, 109 Mo. A. 
68, 82 SW 646; Rosenthal v. Rober- 
son, 114 N. C. 594, 19 SE 667 (hold- 
ing that, where plaintiff submits to 
a nonsuit at the trial, but no judg- 
ment for costs is entered against 
him, no appeal lies). See supra § 
332 text and note 29 

34. Dunnevant v. Mocksoud, 122 
ae 428, 99 SW 515. See supra 

85. See cases infra this note. 

[a] In Alabama, under the stat- 
ute (see supra note 33), in order to 
obtain a review of rulings after tak- 


bes v. 
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applies only to an appeal by plaintiff. Defendants 
may be entitled to appeal therefrom,?® unless they 
are precluded from appealing because of the judg- 
ment being in their favor and not prejudicial to 
them,°7 or because of their consent thereto,?> or un- 
less the order is ex parte and not appealable for 
that reason,®® or merely interlocutory and not within 
the statute allowing appeals from interlocutory or- 


ing a nonsuit, it is necessary that 
the nonsuit shall have been taken 
because of the adverse ruling or de- 
cision of the lower court, and that 
this shall appear from the record, 
although it is not necessary that the 
record shall contain an express state- 
ment to that effect. Laster v. Black- 
well, 128 Ala. 143, 30 S 663. And 
see Ex p. Martin, 180 Ala. 620, 61 
S 905; Bush v. Russell, 180 Ala. 590, 
61 S 373; Englé v. Patterson, 167 
Ala. 117, 52 S 397 (holding that the 
statute does not authorize an appeal 
by a bill of exceptions or on the 
record from a voluntary nonsuit or 
authorize a review of questions or 
rulings which did not superinduce 
the nonsuit, and the party suffering 
the nonsuit is not entitled to a re- 
view of rulings anterior in time to 
one causing the nonsuit, and there- 
fore, where a plaintiff suffered a non- 
suit on account of a ruling of the 
court on a question of evidence and 
took a bill of exceptions thereon, he 
was not entitled to a review of the 
rulings of the court on the pleadings 
and on a motion for a continuance); 
Long v. Holley, 157 Ala. 514, 47 S 
655 (holding that, where the record 
on appeal from a judgment of non- 
suit is silent as to the cause of the 
nonsuit, the supreme court cannot 
supply the deficiency so as to show 
that it was because of an adverse 
ruling); Downs v. Minchew, 30 Ala. 
86; Tate v. McCrary, 21 Ala. 499; 
Corn Products Refining Co. v. Drey- 
fus, 3 Ala. Ac 5297 57 S) b1% 

[b] In Missouri (1) the rule is 
well settled in a long line of deci- 
sions that the nonsuit is voluntary 
and no appeal lies, unless submitted 
to by reason gf a ruling of the court 
rendering it necessary. Lewis v. 
Center Creek Min. Co., 199 Mo. 463, 
597 SW 938; Williams v. Finks, 156 
Mo. 597, 57 SW 732 (holding that the 
rule does not apply where plaintiff 
takes a nonsuit because of the court’s 
refusal to admit certain evidence, if 
admissions in the answer render such 
evidence unnecessary to a recovery); 
Greene County Bank v. Gray, 146 Mo. 
568, 570, 48 SW 447 (where it is 
said that the supreme court enter- 
tains jurisdiction to review the ac- 
tion of the circuit court in such 
cases, “only when the circuit court 
upon the trial of the cause decides 
questions which cover the plaintiff's 
case, precludes a recovery and 
obliges him to submit to a nonsuit. 
It cannot interfere in cases where 
parties voluntarily or needlessly 
take a nonsuit’’; and it is held that 
a nonsuit taken on the mere expres- 
sion. of opinion by the court that the 
law is with defendant, and an inti- 
mation that, if the case is submitted 
the finding will be for defendant, is 
voluntary; also that the fact that the 
judgment and record call a nonsuit 
“involuntary” does not make it so, if 
the record shows that it was not so 
in fact); State v. Gaddy, 83 Mo. 138; 
Koger v. Hays, 57 Mo. 329; Poe v. 
Dominic, 46 Mo. 113; Layton v. Ri- 
ney, 33 Mo. 87; Hageman v. More- 
land, 33 Mo. 86; Gentry County v. 
Black, 32 Mo. 542; Sone v. Palmer, 
28 Mo. 539; Dumey v. Schoeffler, 20 


Mo. 323; Schulter v. Bockwinkle, 19 
Mo. 647; Diamond Rubber Co. v. 
Wernicke, 166 Mo. A. 128, 148 SW 


160; Trabue v. St, Louis United R. 
Co., 154 Mo. A. 86, 133 SW. 102; 
Charles F. Netzow Mfg. Co. v. Baker, 
137 Mo. A. 670, 119 SW 450. (2) 
Where, at the close of plaintiff’s evi- 
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ders.4° 
[§ 334] 


dence, defendant asks an instruction 
in the nature of a demurrer to the 
evidence, and the court announces 
an intention to give the instruction, 
and in other like cases, a nonsuit 
taken before the ruling is made and 
exceptions saved thereto is volun- 
tary, and no appeal will lie. Lewis 
v.. Center Creek Min. Co., 199 Mo. 
463, 97 SW 938; McClure v. Camp- 
bell, 148 Mo. 96, 49 SW 881; Greene 
County Bank v. Gray, 146 Mo. 568, 
48 SW 447; Diamond Rubber Co. v. 
Wernicke, supra; Trabue v. St. Louis 
United R. Co., supra (holding that 
where, at the close of plaintiff's case, 
defendant asked an instruction in the 
nature of a demurrer to the evidence, 
which the court “agreed to give,” 
whereupon plaintiff took a nonsuit 
with leave to move to set the same 
aside, the nonsuit was voluntary and 
not open to question on appeal, since 
the instruction was not actually 
given; appellate courts acting on what 
the trial court actually does and not 
on whatit proposes to do); Bushyager 
v. Hammond Packing Co., 142 Mo. 
A. 311, 126 SW 985 (holding that 
where, on the judge stating that a 
requested instruction in the nature 
of a demurrer to the evidence ought 
to be given, plaintiff took a nonsuit 
with leave to move to set it aside 
without waiting for the court to di- 
rect a verdict and without preserv- 
ing any exception to the ruling, the 
nonsuit was voluntary, and the re- 
fusal to set it aside was not review- 
able on appeal); Adamson vy. Metro- 
politan <St:” Ri Cons 126 Moe Al ier. 
103 SW 1097; Carter v. O’Neill, 102 
Mo: A: 391; 76 ‘SW 717, Lucas ve 
Huff, 92 Mo. A. 369; Graham vy. Par- 
sons, 88 Mo. A. 385; State v. Thomp- 
son, 81 Mo. A. 549. 

{c] In North Carolina (1) it is 
held that the right to take a nonsuit 
on appeal applies “ordinarily only 
to cases where the ruling of the 
court strikes at the root of the case 
and precludes a recovery by plain- 
tiff.’ Hayes v. Atlanta, etc., R. 
140 N: C.-131, 134, 52 SHE 416. 
“An intimation of an opinion by the 
judge adverse to the plaintiff upon 
some proposition of law, which does 
not ‘take the case from the jury’ 
and which leaves open essential mat- 
ters of fact still to be determined 
by them, will not justify the plaintiff 
in suffering a nonsuit and appeal- 
ing.’ Midgett v. Branning Mfg. Co., 
140: N. €.1361,7 362,) 535SEHe L178. © ¢3) 
This rule has been applied in a num- 
ber of cases. White v. Harris, 166 
N. C. 227, 81 SE 687 (holding that 
plaintiff cannot appeal from a judg- 
ment of nonsuit to which he sub- 
mitted upon an adverse ruling on the 
admissibility of evidence); Blount 
v. Blount, 158 N. C. -312, 73 SE 996 
(holding that an appeal does not lie 
from a judgment of voluntary non- 
suit on the overruling of plaintiff's 
motion for judgment on the plead- 
ings and for a reference); Teeter v. 
Cole Mfg. Co., 151 N. C. 602, 66 SH 
582 (holding that a voluntary non- 
suit taken by plaintiff when the court 
intimated, after plaintiff had testi- 
fied, that, taking his evidence in its 
most favorable view, he would be 
entitled to recover less than the sum 
sued for, was premature, and did not 
justify an appeal); Hoss v. Palmer, 
150 N. C. 17, 68 SE 171 (ruling mere- 
ly that plaintiff cannot recover puni- 
tive damages); Merrick v. Bedford, 
141 N. C. 504, 54 SE 415 - (holding 
that, where a ruling adverse to plain- 


Coz 
(2) 
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(c) Partial Dismissal.4! As a rule where 
an action is dismissed as to one only of two causes’ 
of action set up in the bill, declaration, or com- 
plaint, leaving the other to stand, an appeal or writ 
of error will not he, unless authorized by statute, 
while the latter cause of action remains undecided.4* 
But a decree of dismissal is final and appealable 


tiff. related solely to the issue of 
damages, and not to the cause of 
action, and under such ruling plain- 
tiff would have recovered some dam- 
ages, much more than nominal, a. 
nonsuit taken by him at the con- 
clusion of the evidence and before 
the same closed was voluntary and 
premature, and an appeal therefrom 
would not lie); Hayes v. Atlanta, 


etc, R. Co, 140 N.C. 131, 52 SH 
36. Willis v. Davis, 184 Fed. 889, 


107 CCA 211; Dane v. Daniel, 2& 
Wash. 155, 68 P 446. 

{a] Dismissal without prejudice.. 
—In Iowa, under Code § 4101, au- 
thorizing an appeal to the supreme 
court from an order affecting a sub- 
stantial right, in effect determining 
the action, and preventing a judg-— 
ment from which an appeal might be 
taken, an order permitting plaintiff 
to dismiss an action without preju-- 
dice after final submission to the 
court, contrary to the statute requir- 
ing a decision on the merits in such 
case, is appealable. Carney v. Reedy. 
117 Iowa 508, 91 NW 759. 

37. Williams v. Breitung, 216 Ill. 
299, 74 NE 1060, 3 AnnCas 506 and 
note; Worthington vy. Hanson, 12 Md. 
443; Miller v. Fiss, 21 Misc. 66, 46 
NYS 967 (holding that the fact that 
leave was granted plaintiff to dis- 
continue without costs furnishes de- 
fendants no ground for appeal, where 
there’ were no costs that they could 
have recovered). See infra § 495. 


88. Krakower v. Tauber, 85 NYS 
339. See infra § 546.. 
39. Deere v. Hinckley, 20 S. D. 


359, 106 NW 1388 (holding that de- 
fendant could not appeal from an ex 
parte order, made on plaintiff’s mo- 
tion, dismissing the action without 
prejudice); Wilson v. Martin, 43 
Wash. 95, 96, 86 P 205, 10 AnnCas 37 
and note [cit Cyc] (to same effect, 
and holding that the remedy of de- 
fendant, if any, is to move to va- 
cate or set aside the order and ap- 
peal from the decision on the mo- 
tion). See infra § 454. 

40. Puffer v. Welch, 141 Wis. 304, 
124 NW 406 (holding that an order 
discontinuing an action on plaintiff's. 
motion and denying defendant’s mo- 
tion for judgment on the merits, 
although it practically terminates 
the action as to plaintiff, does not 
prevent a judgment from which an 
appeal might be taken, and is there- 
fore not appealable, under the stat- 
ute allowing an appeal from an order 
affecting a substantial right, when 
the order determines the action and 
prevents a judgment from which an 
appeal might be taken). 

41. Dismissal as to one of two or 
more parties see supra § 279. 

42. U. S.—Ex p. National Enamel-— 
ing, Viet¢:, \Coz,3 i201 -Us (S66, 26 "SCE 
404, 50 L. ed. 707 (holding that a de- 
cree in a patent infringement suit 
against a Single defendant, which, in 
addition to granting an injunction as: 
to the claims of the patent held to 
be infringed, and sending the cause 
to a master for an accounting, dis- 
missed the bill as to the claims held 
invalid and those found not to be 
infringed, was not, as to such dis-— 
missal, a final decree from which 
complainants could appeal); Western 
Electric Co. v. Williams-Abbott Elec- 
tric Co., 108 Fed. 952, 48 CCA 159 
(holding that an appeal does not lie 
by a complainant from an interlocu- 
tory decree dismissing a bill for in- 
fringement of a patent as to one 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 334-335] | 


notwithstanding it orders a reference to a master in 


a collateral matter.*? 
[§ 335] 
ance, or Nonsuit.4+ 


claim of the patent, but sustaining 
it and directing an accounting as to 
others; but the right to appeal from 
the dismissal is suspended until the 
final decree, when the dismissal and 
any other action prejudicial to the 
complainant can be brought up by a 
Single appeal). 

Colo. aie v. Elliott, 29 Colo. 283, 


68 P 2 

D. C.—Commercial Nat. Bank v. 
Consumers’ Brewing Co., 16 App. 186. 

La.—Bossier v. Hollingsworth, ila 
ha. 221, 41 S 553 (holding that, 
where several alleged causes of ac- 
tion are cumulated in the same de- 
mand, a judgment dismissing one or 
more of them on an exception of no 
cause of action, but leaving the de- 
mand, so reduced, still pending, is 
not final for the purpose of appeal, 
nor appealable under the statute as 
an interlocutory judgment which may 
work irreparable injury). 

Mass.—Case vy. Ladd, 2 Allen 130. 

N. C.—Shields vy. Freeman, 158 N 
©. 123, 73 SE 805. 

W. Va. —Riley v. Jarvis, 43 W. Va. 
43, 26 SE 366. 

Can.—Griffith vy. Harwood, 30 Can. 
Ne wot oe 

Determination of part of cause or 
issues see supra § 259. 

Partial dismissal on demurrer see 
Supra § 312 note 14 [ec]. 

43. West v. Hast Coast Cedar Co., 
113 Fed. 742, 51 CCA 416 (decree dis- 
missing bill for injunction and or- 
dering reference to master to ascer- 
tain damages sustained by reason of 
preliminary injunction). See supra 
§ 2638. 

44. Refusal to dismiss as to one 
or two or more parties see supra § 
279. 

Refusal to strike case from calen- 
dar or docket see supra § 291. 

45. U. S.—De Liano v. Gaines, 131 
U.S. ‘appendix’ cexiyv, 25° L: ed, 928; 
Mann v. Gaddie, 158 Fed. 42, 88 CCA 
1 5 


Ala.—Meyers v. Martinez, 162 Ala. 
562, 50 S 351; McGaugh v. Holliday, 
pA? *Atae 185 BT ES 9355 South, vete,, 
Alabama “Ri “Cov -v. Highland Ave: 
ete R.*O03 102 Alan 23316 S112 
Nabers v. Morris Min. Co., 103 Ala. 
543, 15 S 850; Mabry v. Dickens, 31 
Ala. 243. 

Cal.—Leavens v. Pinkham, 164 Cal. 
242 M28 P 3995) Fraser” v.7Sheldon, 
164 Cal. 165, 128° P 33; Matter of 
Wierbitzky, 96 Cal. SLO ok, Pah 
Christie v. Christie, 53 Cal. 26; For- 
rester v. Lawler, 14 Cal. A. 170, 171, 
111 P 284. 

Conn.—Hull v. Douglass, 79 Conn. 
266, 64 A 351; McVeigh v. Ripley, 77 
‘Conn. 136, 58 ‘A 701; Plumb v. Maher, 
76 Conn. 706, 56 "A 494; Clapp v. 
Hartford, 35 Conn. 220. 

Del.—Truxton v. Fait, etc., Co., 17 
Del. 483, 42 A 431, 73 AmSR 81; May 
ave Curry, 4 Del. 265. See also *State 
v. Lynn, 19 Del. 316, 327, 51 A 878 
{eit Cyc]. 

Ga.—Augusta R. Co. v. Tennant, 98 
Ga. 156, 26 SE 481. 

Tll.—Chicago Terminal Trans. R. 
Co. v. Preucil, 236 Ill. 491, 86 NE 
117 (denial of motion to dismiss pe- 
tition’ by railroad company to con- 
demn land); Newman vy: Dick, 23 Ill. 
ek Steward v. Parsons, 112 Ill. A. 
61 


an ebainipson v. Rothschild, 43 
Kan. 33, 22 P 1019; Brown v. Kim- 
ble, 5 Kan. 80. 

Ky.—Sanson v. Connolly, 141 Ky. 
120, 132 SW 159 (refusal to permit 
plaintiff to dismiss without preju- 


‘dice 
fe eupncrerdsor v. Ledbetter, 14 


La. 156. 
Me.—Auburn v. Union Water 
A 335; Cut- 


Power Co., 90 Me. 71, 37 


(2) Refusal of Dismissal, Discontinu- 
Since there is no final judg- 


APPEAL AND .ERROR 
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ment and the éase is still pending, an appeal or writ 


of error will not lie from a refusal of the trial 


ler v. Currier, 54 Me. 81; Stephenson 
v. Piscataqua F. & M. Ins. Co., 54 
Me. 55; Bragdon v. Appleton Mut. F. 
Ins. Co., 42 Me. 259 
Mass.—Priest _ v. Wheeler, 101 
Mass. 479; Wentworth v. Leonard, 4 


Cush. 414; Lamphear v. Lamprey, 
4 Mass. 107. 
Mich.—Brooks v. Hargrave, 162 


Mich. 599, 127 NW 689; Williams vy. 
Olson, 151 Mich. 265, 114 NW 1081. 

Minn.—FPillsbury v. Foley, 61 Minn. 
434, 63 NW 1027. 

Mo.—Cowhick v. Jackson, 157 Mo. 
A. 514,-4387 SW 1003. 

Nebr.—Troup v. Horbach, 57 Nebr. 
644, 78 NW 286; Grimes v. *Chamber- 
lain, 27 Nebr. 605, 43 NW 395 

N. Y.—Kelly v. "Langevin, 153 App. 
Div. 322, 137 NYS 1099; Loughlin v. 
Wocker, 152 App. Div. 466, 137 NYS 
257 (holding that an appeal does not 
lie from an order denying a motion 
made at the opening of the trial to 


.|dismiss the complaint for failure to 


state a cause of action); Brauer v. 
Oceanic Steam Navy. Co., 77 App. Div. 
407, 79 NYS 299; Withers v. State, 
61 App. Div. 251, 70 NYS 451; In re 
Soule, 46 Hun 661, 12 NYSt 692 [aff 
109 N. Y. 662 mem, 17 NE 868 mem]; 
Friedberger v. Stulpnagel, 59 Misc. 
498, 112 NYS 89; Berkowitz v. Frank 
Brewery, 113 NYS 919; Tyrone, 
ete., R. Co. v. Schenck, 18 HowPr 


275. 

N. C.—Mann v. Gibbs, 156 N. C. 
44, 72 SE 82; Kerr v. Hicks, PS4eN Cs 
265, 70 SE 468, 33 LRANS 529; Shel- 


by v. Charlotte Electric R., ete., Cot 
TATUNG! CROSS TN Cat SH a; Minallsy. 
Southern R. Co., 146 N. C. 345, 59 


SE 879; Johnson vy. Grand Fountain 
U. O. T. B., 135 N.C. 385, 47 SH 463; 
Jester v. Baltimore Steam Packet Co., 
131 N. C. 54, 42 SE 447; Meekins v. 
Norfolk, etc., R. Co., 131 N. C. 1, 42 
SE 333; Clinard v. White, 129 N. C. 
250, 89 SE 960; Cooper v. Wyman, 122 
N. C. 784, 29 SE 947, 65 AmSR 731; 
Farris v. Richmond, etc., R. Co., 115 
N. C. 600, 20 SH 167; Kellogg v. Gay 
Mio Cok Lai 2ONA C0191) 916 SHA9 025 
Joyner v. Roberts, 112 N. C. 111, 16 
SE 917; Mullen v. Norfolk, - etce., 
Canal Co., 112 N. C. 109, 16 SE 901; 
Luttrell v. Martin, 111 N. C. 528, 
16 SE 325; State v. Georgia Co., 109 
N. C. 310, 13 SE 861; Crawley v. 
Woodfin, 72 N. GC 4; Carleton v. 
Byers, 71 N. C. 331; Clark Code Civ. 
Proc. (1900) p 738. 

N. D.—Strecker v. Railson, 19 N. 
D. 677, 678, 125 NW 560 [cit Cyc]. 

Oh. — Ridenour v. Saffin, 1 Handy 
464, 12 Oh. Dec. (Reprint) 238. 

Okl.—Consolidated Alfalfa Milling 


Co. v. Winsor, 40 Okl. 362, 138 P 
566; Consolidated Alfalfa Milling 
rane Roberts, 40 Okl. 304, 137 P 
LETS: 


Pa.—Pierce v. Barney, 209 Pa. 132, 
58 A 152; Kurrie v. Cottingham, 209 
Pa. 12, 57 A 1106 (holding that, 
where a subcontractor agrees that 
no lien shall be filed by him, and 
that, if any is filed, any attorney 
may appear and strike it off, and a 
receiver for the owner of the build- 
ing takes a rule to show cause why 
an attorney should not enter an ap- 
pearance for the lien claimant, and 
discontinue a lien proceeding begun 
by him, an order discharging the 
rule is interlocutory, and not ap- 
pealable, and not a “definite” order, 
within the meaning of the word as 
used in the act of June 4, 1901, § 59 
[P. L. 456], allowing an appeal from 
a definite order); Davis 
Coal, etc.,° Co., 208 Pa. Bing AY 
769 (holding that an order discharg- 
ing a rule to show cause why the 
suit should not be dismissed for 
want of jurisdiction, based on an 
affidavit and plea that the same cause 


court to grant a judgment or decree of dismissal or 
nonsuit,*> unless the case comes within some statute 


of action had been pleaded as a set- 
off by plaintiff in another suit which 
was still pending was not a final 
judgment, and was not appealable); 
In re Belcher, 205 Pa. 158, 54 A 714 
(order of orphans court dismissing 
motion to quash appeal from an ap- 
praisement for the collateral tax); 
Crawford v. McKinney, 165 Pa. 605, 
30 A 1045; Scanlon v. Suter, 158 Pa. 
275,. 27 A 9638; Seranton’ ‘City: v. 
Barnes, 147 Pa. 461, 23 A 777; Wray 
v.) Spencej'+ 145) Ba.) 3995622) sA1693'9; 
Kelly v. Bennett, 132° Pa. 218, 19 A 
69, 19 AmSR 594, 7 LRA 120; Easton 
v. Neff, 102 Pa. 474, 48 AmR 213; 
Spencer v. Conrad, 44 Pa. Super. 489; 
B. F. Lee Co. v. Sherman, 43 Pa. 
Super. 557, 560; Reece v. Rodgers, 40 
Pa. Super. 171; Ripka v. Annville 
Mut. F.. Ins. Co., 36) Pa. Super..-517 
Morgan vy. Duquesne Borough, 29 Pa. 
Super. 100; Turner v. Whitaker, 9 Pa. 
Super. 83, 43 WklyNC 375; Rockwell 
v. Eldred Borough, 7 Pa. Super. 95; 
Beard v. Reading City Pass. R. Co., 
SyRar ener 171, 39 WklyNC 356. 

R. I.—Cataract City Milling Co. v. 
Meunier, 69 A 602. 

Ss. C.— Bowen v. Johnson, 87 S. C. 
250, 264, 69 SE 294; Barker v. Thom- 
85 8. GC. 82 67 SE 1; Agnew v. 
Adams, 24 S. CG. 86. 
oe .—Kernodle v. Tatum, 4 Heisie. 


Tex.—Gregory v. Thompson’s Say. - 
rake 31 \PexhyCiva: A. W490 Pei Siwe 


* Yash. —State v. King County Su- 
per. Ct., 48 Wash. 671, 94 P 472; Lilly 
v. Eklund, 37 Wash. 532, 79 P 1107; 
Dossett v. St. Paul, ete., "Lumber Co., 
28 Wash. 618, 69 P 9. 

Wis. —Putney v. Milwaukee Light, 
etc., Co., 126 Wis. 658, 105 NW 1066; 
Maxon v. Gates, 118 Wis. 238, 95 NW 
92 (holding that an order denying a 
motion to dismiss an action for want 
of jurisdiction is not appealable un- 
der Rev. St. [1898] § 38069 subd 1, 
providing that an appeal may be 
taken from an order affecting a sub- 
stantial right and preventing a judg- 
ment from which an appeal might be 
taken); Benolkin v. Guthrie, 111 Wis. 
554, 87 NW 466; In re Minnesota, 
etc Ra Cossh03 Wis. 191, 78 NW 753; 
Raymond v. Keseberg, ‘98 Wis. 317, 
73 NW 1010; Reed v. Lueps, 30 Wis. 
561; Waldo y. Rice, 18 Wis. 404. 

Can.—Mutual Reserve Fund Life 
Assoc. v. Dillon, 34 Can. S. C. 141, 
24 CanLTOccNotes 47. 

[a] Demurrer ore tenus.—A de- 
murrer ore tenus at the trial of the 
cause is equivalent to a motion to 


dismiss, and an order overruling 
such a demurrer is unappealable. 
Hall v. Southern R. Co., 146 N. G 


345, 59 SE 879. 

[b] Dismissal by court of claims. 
—An appeal from an order of the 
court of claims, refusing to dismiss 
a claim, is not authorized either by 
the general law or by Code Civ. Proc. 
§ 275, authorizing either party to a 
proceeding in such court to appeal 
from an order or judgment thereof, 
such appeals to be governed by pro- 
visions of the code relating to ap- 
peals in the supreme court, but an 
appeal can only be taken from the 
judgment rendered thereon. Withers 
Vy epee 61 App. Div. 251, 70 NYS 

[ec] Discretion of court.—In Rhode 
Island, a motion to grant a nonsuit 
is ordinarily addressed to the dis- 
eretion of the court and a denial of 
it is not subject to exceptions. Cat- 
aract City Milling Co. v. Meunier, 
69 A 602; Butler v. Rhode Island Co., 
68 A 425; Anderton v. Blais, 28 R. I. 
78, 65 A 602; Cavanaugh v. Grady, 
24 R. I. 240, 52 A 1027; Tillinghast 
vo. Meleodjol? Rio T., 208).21 7A 3453 
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authorizing an appeal from such a judgment, order, 


or decree.*® 
Refusal to act on motion. 


petition.** 
[§ 336] (3) Setting Aside or 


Payton v. Sherburne, 15 R. I> 213, 
2 A 300. 

[d] On appeal or writ of error 
from final judgment.—That a refusal 
to nonsuit for want of evidence is 
subject to exception and assignment 
as error, and reviewable on writ of 
error to the final judgment see May 


v. North Hudson County R. Co., 49 
N. J. L. 445, 9 A 688; New Jersey 
Express Co. v. Nichols, 33 N. J. L. 


434, 97 AmD 722. And see infra XVI 
in 4C. J 


Refusal to direct verdict see supra 


§ 299. 
See infra this note. 

{a] In Alabama (1) the statute 
allows an appeal from an interlocu- 
tory decree in chancery overruling a 
motion to dismiss a bill for want of 
equity. Code (1907) § 2838. (2) But 
this does not authorize an appeal 
from an order overruling a motion 
to dismiss a bill for want of jurisdic- 
tion. Meyers v. Martinez, 162 Ala. 
562, 50 S 351. (3) Nor does it per- 
mit an appeal from an order deny- 
ing a motion to dismiss a petition 
to be allowed to intervene in a suit. 
Nabers v.. Morris Min. Co., 103 Ala. 
543, 15 S 850. 

[b] In Georgia (1) the_ statute 
allows a cause to be carried to the 
supreme court upon a bill of excep- 
tions while it is still pending in the 
court below, where ‘the decision or 
judgment complained of, if it had 
been rendered as claimed by the 
plaintiff in error, would have been a 
final disposition of the cause, or final 
as to some material party thereto.” 
Code (1911) § 61388. (2) And under 
this provision, a writ of error will 
lie at the instance of a defendant, 
or of one of several defendants, to 
review a refusal to dismiss or render 
a judgment of nonsuit as to him. 
Bandy v. Frierson, 138 Ga. 515, 75 
SE 626: Deadwyler v. University 
Bank, 110 Ga. 511, 35 SE 779; Zorn 
v. Lamar, 71 Ga. 80; Ocean Steam- 
ship Co. v. McDuffie, 6 Ga. A. 671, 65 
SE 703; Rice v. Ware, 3 Ga. A. 573, 
60 SE 301. (3) And under this stat- 
ute, after the overruling of defend- 
ants’ motion to dismiss, their writ of 
error is not subject to dismissal be- 
cause the case proceeded to _ trial. 
Bandy v. Frierson, 138 Ga. 515, 75 
SE 626. (4) But it has been held 
that, where a nonsuit is refused, and 
a mistrial results, a bill of excep- 
tions assigning as error only the 
refusal of the nonsuit will not lie. 
Augusta R. Co. v. Tennant, 98 Ga. 
156, 26 SE 481. See also Jones v. 
Daniel, 106 Ga. 850, 33 SE 41; Cen- 
tral R., ete, Co. v. Denson, 83 Ga. 
266, 9 SE 788. (5) And where, on a 
hearing of a motion for a new trial. 
a motion to dismiss was made, and 
the judge said that if the motion 
were. pressed he would have to sus- 
tain it, but a motion for postpone- 
ment was made, and the court re- 
fused to pass upon the motion to dis- 
miss, and continued the hearing, it 
was held that there was no such final 
judgment as would authorize a di- 
rect bill of exceptions, and, the judge 
not having passed upon the motion 
to dismiss, direct exceptions could 
not be taken under the above statute 
on the ground that he erroneously 
overruled it, and that, had he sus- 
tained it, the judgment would have 
been final. Holtzendorff v. Dillard, 
136 Ga. 242, 71 SE 133. 


{c] In Massachusetts (1) see Pot- 
ter v. Lapointe Mach. Tool Co., 201 
Mass. 557, 88 NE 418 (under St. 


Under a statute allow- 
ing appeals only from final judgments, orders, or 
decrees, there can be no appeal from the mere re- 
fusal of the court to act upon a motion to dismiss a 


Aside Dismissal 


or Nonsuit. An appeal or writ of 


error will not le from an order setting aside a 


order, or decree 


Refusal to Set 


[1906] p. 310, c. 342); Merriman v. 
Currier, 191 Mass. 133, 77 NE 708 
(refusal to dismiss for want of. jur- 
isdiction of the subject matter in 
proceeding in rem); Kimball v. Sweet, 
168 Mass. 105, 46 NE 409 (denial of 
motion to dismiss for want of proper 


service on nonresident); Maley v. 
Moshier, 160 Mass. 415, 36 NE 64 
(order overruling motion to dismiss 
for want of jurisdiction). (2) Under 


the former statute, an appeal would 
not lie from a judgment or decision 
denying a motion to dismiss for de- 
fect of form of process. Pub. St. 
(1882) c 152 § 10, c 153 § 8; Rev, L. 
(1902) c 173 §§ 76, 96. See Smith v. 
Ferguson, 168 Mass. 303, 47 NE 97; 
Clay v. Barlow, 123 Mass. 378; Par- 
ker v. Kenyon, 112 Mass. 264. (3) 
But under the present statute the 
rule is otherwise. St. (1906) p 310 
e 342; Potter v. Lapointe Mach. Tool 
Co., 201 Mass. 557, 88 NE 418. See 
supra § 332 note 28. 


{d] In Mississippi see State v. 
Woodruff, 83 Miss. 107, 35 S 422 
(holding, under Code [1892] § 34, 


providing that an appeal may be 
granted from an interlocutory de- 
cree in order to settle the principles 
of the cause, and § 4344, giving any 
judge of the supreme court author- 
ity to grant such an appeal when re- 
fused by the chancellor, an appeal 
was properly granted from an order 
denying a motion to dismiss the case 
as to one of the parties, where the 
question involved was whether the 
liability of such party to be sued 
had been settled when the cause was 
previously before the supreme court). 

[e] In New York see In re Butler, 
101 N. Y. 307, 4 NE 518 .(appeal lies 
from order refusing plaintiff leave 
to discontinue action, where the or- 
der is not within the court’s discre- 
tion); Silverman v. Baruth, 42 App. 
Div. 21, 58 NYS 663 (refusal to dis- 
miss action for want of prosecu- 
io ee an abuse of discre- 
ion). 

{f] Refusal to hear motion to dis- 
miss before ruling on demurrer.— 
Where defendant demurs to the com- 
plaint, and afterward moves to dis- 
miss for want of prosecution, the 
action of the court in refusing to 
hear the motion to dismiss before 
ruling on the demurrer is not a de- 
cision involving the merits or neces- 
sarily affecting the judgment, so as 
to be reviewable under Code Civ. 
Proc. § 956, providing that the su- 
preme court can review only inter- 
mediate orders and decisions which 
involve the merits or necessarily af- 
fect the judgment. Garthwaite v. 
Tulare Bank, 134 Cal. 237, 66 P 326. 

Orders determining action and pre- 
yonbne judgment, etc. see supra § 


47. Roby v. South Park Comrs., 
215 Ill. 200, 74 NE 125: See-.also 
Garthwaite v. Tulare Bank, 134 Cal. 
237, 66 P 326 (referred to supra note 


46 [f]). 
48. Ala.—Mobile Light, ete. Co. 
v. Hansen, 135 Ala. 284, 33 S 664; 


Marx v. Ben F. Barbour Plumbing, 
ete., Co., 10 Ala. A. 404, 64 S 645. 
Boe v. Deringer, 32 Cal. 

Md.—Norris v. Ahles, 115 Md. 62, 
80 A 654 (order discretionary). 

Mo.—Holdridge v. Marsh, 28 Mo. 
A. 283. 

N. Y.—La Spina v. Pennsylvania 
Re Cor, 169) eiisesi616,.2126) NWSess 
(order of municipal court vacating 
judgment of dismissal). 


judgment, order, 
unless it is authorized by some special statutory pro- 
vision.‘® Nor, as a rule, will it he from a judgment,. 


or decree of dismissal or nonsuit,** 


overruling a motion to set aside a 


voluntary dismissal or nonsuit, or in some jurisdic- 
tions an involuntary one, and reinstate the case.°° 


N. C.—Bain v. Bain, 106 N. CG. 239, . 
11 SE 327. 

Or. — Medford First Christian 
Church ‘v. Robb, 69° Or) 283 138) P 
856 (holding that Lord L. Or. §§ 548, 
549 do not give an appeal from an 
order reinstating a cause after non- 
suit as one in effect determining the 
action). 

Pa.—Heilman y. McKinstry, 18 Pa. 
Super. 70 (order taking off a volun- 
tary nonsuit not final or appealable, 
but may be reviewed on appeal from 
final judgment). 

Wash.—J. F. Hart Lumber Co. yv. 
Rucker, 17 Wash. 600, 50 P 484 (hold- 
ing that, where plaintiff refuses to 
proceed with the trial of a case at 
the time set, and for that reason a. 
verdict is directed for defendant and 
judgment entered, that plaintiff take 
nothing and defendant recover his 
costs, such judgment is in effect a 
mere judgment of nonsuit, and an 
order setting it aside is not appeal- 


able). 

See also infra § 351 et seq. 

49. Picciano vy. Duluth, ete, R. 
Co., 102 Minn. 21, 112 NW 885; Coat- 
neys V.0St.. duouis).ete!, aR. Co: ibd! 
Mo. 35, 51 SW 1036; Schaetzel v. 
Huron, 6 S. D. 1384, 60 NW 741 (va- 
cation of order dismissing complaint 
in intervention appealable as involy— 
ing merits, etc.); Bonesteel v. Orvis, 
31 Wis. 117 (vacating order dismiss— 
ing action for want of prosecution); 
and other cases infra this note. See 
also infra § 352. 

Orders determining action and pre- 
cores judgment, etc. see supra § 
Allowance of appeal from or- 
der granting “new trial.”—(1) In 
Alabama it has been held that a. 
nonsuit, taken by plaintiff because of 
adverse rulings of the court, does 
not constitute a trial or decision of 
the issue of fact involved in the 
pending suit; and, therefore, the set- 
ting aside by the court of an order 
of nonsuit is not the granting of a. 
‘new trial’ within the statute au- 
thorizing appeals. Mobile Light, etc., 
Co. v. Hansen, 135° Ala. 284, 33 S 
664. And see Truss y. Birmingham, 
eter mR: Cord 296i AdagdiG,eclelans grey a> 
(2) Nor does such statute authorize 
an appeal from an order setting aside 
an order of dismissal for want of 
prosecution. Marx vy. Ben F. Bar- 
bour Plumbing, ete., Co., 10 Ala. A. 
404, 64 S 645. (3) So, in Oregon, 
an order reinstating a cause after 
a voluntary nonsuit is held not to be 
appealable under the statute allow- 
ing an appeal from an order granting 
a new trial. Medford First Chris-- 
tian Church v. Robb, 69 Or. 283, 138 
P 856. (4) In Missouri, however, it 
has been held that an order setting 
aside a compulsory nonsuit and 
granting a new trial is an order 
after judgment and not an interloc- 
utory order, its effect and purpose 
being to set aside a judgment that 
would otherwise be final in the case, 
and to grant a new trial thereof, and 
therefore it is appealable as “an or- 
der granting a new trial’ under An- 
not. St. (1906) § 806. Coatney v. St. 
houis; ete, KR. Co. 2 bie Monesbee bil: 
SW 1036 [foll State v. Missouri Pac. 
R. Co., 149 Mo. 104, 50 SW 278, and 
overr Ready v. Smith, 141 Mo. 305, 
42 SW 727]; Veatch v. Norman, 95 
Mo. A. 500, 69 SW 472. See also 
infra § 337. 

50. U. S.—Welch v. Mondevilies 7 


Cranch 152, 3 Li. edi, 299: by ageVe 
| Evans, 5 Cranch 280, 3 L. ed. 101; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


gg 336-337] 


In some states, however, the rule is otherwise in the 
ease of an involuntary dismissal or nonsuit,°? includ- 
ing a nonsuit taken by plaintiff because of an ad- 
_ verse ruling at the trial which would prevent a re- 


covery by him.°? 


[§ 337] k. New Trial, Rehearing, Arrest of 
Judgment, Etc.—(1) Rulings as to New Trial 5:— 
(a) Granting or Refusing New Trial. 
law errors of law set out on a motion for a new 
54 But as a rule, 


trial were ground for writ of error. 


Willis v. Davis, 184 Fed. 889, 107 
CCA 211 (holding that certain de- 
fendants could not appeal from an 
order denying a motion to set aside 
@ prior order or judgment of dis- 
missal as to them, entered on com- 
plainant’s application, their remedy, 
if any, being to appeal from the or- 
der or judgment of dismissal); Dex- 
ter v. Kellas, 113 Fed. 48, 51 CCA 


35. 

Ala.—Ellis vy. Brannon, 161 Ala. 
573, 49 S 1034; Hurst v. Bell, 72 Ala. 
336; Amerson v. Montgomery, etc., 
R. Co., 50 Ala. 497. 

Cal.—Alpers v. Bliss, 145 Cal. 565, 
79 P 171; In re Gregory, 122 Cal. 483, 
55 P 144; Dimick v. Deringer, 32 Cal. 
488; Sleeper v. Kelly, 22 Cal. 456. 

Colo.—Green v. Hughes, 9 Colo. 
AINE TOATIP 401: 

Del.—Truxton v. Fait, 17 Del. 483, 
42 A 431, 73 AmSR 81. 

D. C.—Tubman v. Baltimore, .etc., 
R.. Co., 20 App. 541 [aff 190 U. S. 
38, 23 SCt 777, 47 L. ed. 946]; Smith 
wv. May, 20-D. C. 97. 

Fla. — Anderson v. Gainesville 
Presb. Church, 13 Fla. 592. 

Ga.—Jones v. Mobile, etc., R. Co., 
64 Ga. 446; Kent v. Hunter, 9 Ga. 
207. 

Ida.—Oliver v. Kootenai County, 13 
Ida. 281, 90' P’ 407: 

Tll.— Brown v. Malledy, 19 Ill. 290; 
Peo. v. Browne, 8 Ill. 87. 

Ind.—Montgomery v. Jones, 5 Ind. 
526; Wilson v. Autna Ins. Co., 3 Ind. 
BD vi 


Md.— Boyd v. Kienzle, 46 Md. 294. 
os Mass.—Horton y. Wead, 9 Allen 

Shite 

Miss.—Greenlee v. McCoy, 30 Miss. 
588: Hwine v. Glidwell, 4 Miss. 332, 
34 AmD 96. 

. .Mo.—vVoluntary. Lewis v. Center 

Creek Min. Co., 199 Mo. 463, 97 SW 
938; Williams v. Finks, 156 Mo. 597, 
57 SW 732; Chouteau v. Rowse, 90 
Mo. 191, 2 SW 209; State v. Gaddy, 
83 Mo. 138; Rainey v. Edmonson, 33 
Mo. 375; Armstrong v. Dunn, 180 Mo. 
A. 123, 167 SW 1197; Graham v. Par- 
sons, 88 Mo. A. 385. 

- N. J.—Dunkle v. Rotholz, 19 A 
260; Central R. Co. v. Moore, 24 N. 
J. L. 824. ; 

N. Y.—O’Dougherty v. Aldrich, 5 
Den. 385; Van Wormer v. Albany, 18 
“Wend. 169. 

Oh.—Jackson v. Jackson, 16 Oh. 
St. 163; Bradley v. Sneath, 6 Oh. 490. 

Tenn.—Sayers v. Holmes, 2 Coldw. 
ae Union Bank v. Carr, 2 Humphr. 
344. 

See also Larson v. Walker, 17 N. 
D. 247, 115 NW 838. 

And see infra § 351. 

_ 51. Ga.—Van Dyke v. Van Dyke, 
120 Ga. 984, 48 SE 380; Aiken v. Peck, 
72 Ga. 434; Fisher v. Pearson, 1 Ga. 
ACS 1TT, 57 SH L018: 

Ida.—Oliver v. Kootenai County, 13 
Ida. 281, 90 P 107. 

Tll—Bill Board Pub. Co. v. Mc- 
Carahan, 180 Ill. A. 539. 

Mo.—State v. Riley, 219 Mo. 667, 
118 SW 647. 

Oh.—Hettrick v. Wilson, 12 Oh. St. 
136, 80 AmD 3837; Wohlgemuth v. 
Taylor, 25 Oh. Cir. Ct, 271. 

See also infra § 352. ‘ 

[a] Pretended judgment of dis- 
missal.—But under Mont. Code Civ. 
Proc. § 1722, authorizing an appeal 
from any special order made after 
final judgment, an order overruling 
a motion to set aside a pretended 


APPEAL AND ERROR 


[30.5.] 505 


unless the case comes within some special statutory 
provision, neither an appeal, writ of error, nor ex- 
ceptions will now lie from an order granting or 
denying a motion for a new trial, either because 


such a motion is addressed to the discretion of the 


At common 


judgment of dismissal, which was 
in fact not a dismissal within section 
1004, authorizing dismissal, is not 
appealable. Kinman v. Scheuer, 30 
Montai(eH fore 690: 

[b] In Pennsylvania, by statute, 
(1) an appeal lies from. a-refusal of 
the court to take off an involuntary 
nonsuit. Hallock v. Lebanon, 215 
Pa. 1, 64 A 362; Reed v. Fidelity, etc., 
Co., 189 Pa. 596, 42 A 294; Scanlon 
ve Suters7158 "Bar e252 WA 296385 
Scranton v. Barnes, 147 Pa. 461, 23 
A. .777; Haverly.. v.. Mercur, 78 Pa. 
257; Dean v. Delaware, etc., R. Co., 
50 Pa. Super. 284; Reece v. Rodgers, 
40 Pa. Super. 171. (2) But on‘ap- 
peal from refusal to take off a non- 
suit because of unreasonable and im- 
proper delay of plaintiff in securing 
the return of a commission to take 
testimony, the supreme court will 
not reverse, unless there was an 
abuse of the trial court’s discretion. 
Sydney v. Linton, 216 Pa. 240, 65 


[c] Resettlement of order of dis- 
continuance.—In New York, defend- 
ant is entitled to appeal from an or- 
der made in resettlement of a prior 
order of discontinuance of the ac- 
tion. Cameron v. White, 102 App. 
Div. 623, 92 NYS 381. 

52. Natoma .Water, etc. Co. v. 

544; Nivert v. Wa- 


Clarkin, 14 Cal. 
bash R. Co., 232 Mo. 626, 135 SW 
33; Collins v. Bowmer, 2 Mo. 195; 
English vy. Mullanphy, 1 Mo. 780; 
Dunnevant v. Mocksoud, 122 Mo. A. 
428, 99 SW 515 (order refusing to 
set aside involuntary nonsuit on 
counterclaim); Lockett v. Ft. Worth, 
ete., R. Co., 78 Tex. 211, 14 SW 564; 
Hasterling v. Blythe, 7 Tex. 210, 56 
AmD 45; Huston v. Berry, 3 Tex. 
235; sHord <v: Houston, ete...) Co., 
(Pex. Civ; A.) 124 SW 715; Boyd:-v. 
Kimball, 21 Tex. Civ. A. 6, 50 SW 
634; Ottawa Bank v. McLaughlin, 8 
Ont. A. 5438. See supra § 333 text 
and note 33. 

[a] Nonsuit held voluntary see 
Lewis v. Center Creek Min. Co., 199 
Mo. 463, 97 SW 938 (holding that, 
where the judge declared his inten- 
tion to give an instruction in the 
nature of a demurrer to the evidence, 
whereupon plaintiff took nonsuit with 
leave to set it aside, but took no 
exception to any ruling of the court 
except that refusing to set aside the 
nonsuit on his motion therefor, the 
nonsuit was voluntary and the re- 
fusal to set it aside could not be re- 
viewed on appeal); Armstrong v. 
Dunn, 180 Mo. A. 123, 167 SW 1197; 
Trabue v. United R. Co., 154 Mo. A. 
86, 188 SW 102. See also supra § 
333 text and note 35. 

53. Settlement of statement or bill 
of exceptions for motion, relief as to 
notice, ete. see infra § 361. 

=~ probate proceedings see infra 

406. 

54. See Richmond v. Wardlaw, 36 
Mo. 313; Williams v. St. Louis Coun- 
ty Cir. Ct., 5 Mo. 248. 

[a] But a writ of error would not 
lie to review the discretionary ac- 
tion of the court in refusing a new 
trial where the motion therefor was 
not made within the time prescribed 
by law. See cases supra § 288. 

55. U. S.—Hume v. Bowie, 148 U. 
S5 2245, 713) SCt 582, 37) L. ed. .438; 
Newcomb v. Wood, 97 U. S. 581, 24 
L. ed. 1085; Indianapolis, ete., R. Co. 
v. Horst, 93 U. S. 291, 23 L. ed. 898; 


trial court, or because such an order is not a final 
judgment or order, or for both reasons; but the 
ruling of the court on the motion is reviewable, if 
at all, only on appeal, writ of error, or exceptions 
after final judgment or decree.*° 


The rule does not 


Baker v. White, 92 U. S. 176, 23 L. 
ed. 480; St. Clair County vy. Loving- 
ston, 18° Wall. 628, 21'L. ed. 813; 
Tracy v. Holcombe, 24 How. 426, 16 
L. ed. 742; Denver v. Home Sav. 
Bank, 200 Fed. 28, 118 CCA 256; 
Robinson v. Van Hooser, 196 Fed. 
620, 116 CCA 294; Bidwell v. George 
B. Douglas Trading Co., 183 Fed. 93, 
105 CCA. (3853. -Murhard HWst .Cou-n 
Portland, etc., R. Co., 163 Fed. 194, 
90 CCA 64; Gizzi v. Pittsburgh, etc., 
RR: €o.;- 158. Fed. 4105 85) €CAy 520; 
Nelson v. Meehan, 155 Fed. 1, 83 
CCA 597, 12 LRANS 374 (holding 
that an order made by a district 
court of Alaska setting aside a prior 
judgment of such court and grant- 
ing a new trial is not appealable un- 
der Alaska Codes pt 4 c 51 § 504, 
which gives the right of appeal from 
a “final judgment or order,” but such 
order may be reviewed on appeal by 
the circuit court of appeals for, want 
of jurisdiction in the court to make 
it); Bell Tel. Co. v. Detharding, 148 
Fed. 371, 78 CCA 185; Clement v. 
Wilson, 135. Fed. 749, 68 CCA 387 
(stating the reasons as stated in the 
text); Graves v. Sanders, 125 Fed. 
690, 60 CCA 422; Eastman v. New- 
man, 112 Fed. 122, 50 CCA 155; Pat- 
ton v. Southern R. Co., 111 Fed. 712, 
49 CCA 569 [certiorari den 186 U. S. 
484, 22 SCt 944, 46 L. ed. 1261]; 
South. Penn Oil Co. v. Latshaw, 111 
Fed. 598, 49 CCA 478; Deering Har- 
vester Co. v. Kelly, 103 Fed. 261, 43 
CCA 225; McCutcheon v. Hall Cap- 

sule Co., 101 Fed. 546; 41 CCA 494: * 
Neidlinger v.-Yoost, 99 Fed. 240, 39 
CCA 494; Waterhouse v. Rock Island 
Alaska Min. Co., 97 Fed. 466, 38 CCA 
281. In the -federal courts rulings 
on motions for new trial, either 
granting or denying the same, are 
as a rule not even assignable as 
error or reviewable on writ of error 
or appeal from the final judgment. 
See cases above cited. And see infra 
XVE in’) 4.6. dh 

Ala.—Iix p. Colvert, 65 S 964; Ven- 
able v. Venable, 165 Ala. 621, 51 S$ 
833; Beatty v. Hobson, 133 Ala. 270, 
31 S 946; Lawson v. Moore, 44 Ala. 
274. But see Lawson v. Moore, 45 
Ala. 519. 

Ariz.—Pope v. Olsen, 14 Ariz. 528, 
132 P 434; Dooley v. Burlington Gold 
Min. Co., 12 Ariz. 332, 100 P 797; 
Bb icon v. Simms, 6 Ariz. 347, 57 P 


D. C.—Brown v. Bradley, 
207. And see Kelly v. 5 
App. 9 [aff 196 U. S. 38, 25 SCt 169, 
Byte. ed. 376]. 

a.—Ruff v. Georgia, ete., R. Co. 
64 S 782. S ; : 

Ga.—Thomas County v. Hopkins, 
118 Ga. 643, 45 SE 4388; State Mut. 
Life, etc., Assoc.. v. Kemp, 115 Ga. 
355, 41 SE 652 (overruling of mo- 
tion for new trial of issue on plea 
to the jurisdiction); Jones vy. Daniel, 
106 Ga. 850, 33 SE 41; Nunez vy; 
Southern Express Co., 45 Ga. 314; 
Albany, etce., R. Co. v. Dunlap Hard- 
ware Co:., 6 Ga. A:717, 63 +See. 
Where both the parties to a case 
move for a new trial, the granting of 
either motion leaves the case pend- 
ing in the lower court, and, while it 
so remains, a judgment overruling 
the other motion cannot be brought 
to the supreme court for review. 
Central of Georgia R. Co. v. Murphey, 
113 Ga. 514, 38 SE 970, 53 LRA 720. 
Although the losing party on the 
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apply, however, where the question is whether or 
not the court had jurisdiction to grant or refuse a 
new trial;°* and it has been held that it does not 
apply to a judgment or order overruling a motion 
for a new trial which is allowed by statute as a 
matter of right,°? or to a judgment or order granting 


trial of a special issue as to the 
genuineness of a deed offered in evi- 
dence on. the trial of an action of 
ejectment may file a motion for a 
new trial, and except to a judgment 
denying such motion, that judgment 
cannot be reviewed in the supreme 
court while the ejectment, or main, 
case is still pending in the court be- 


low. Jones v. Daniel, supra. 
Hawaii.—Terr. v. Cotton, 17 Ha- 
waii 374. 


Ida.—Schultz v. Keeler, 2 Ida. 
(Hasb.) 333, 13 P 481. 

Ill.—Williams v. La Valle, 64 IIl. 
110; Lay v. Iilinois Cent. R. Co., 183 
Tee AY 589; J. W. Reedy El. Mfg. Co. 
Vv. Pitrowsky, 35 Tlli Av 364: 

Ind.—Smith v. Long, 43 Ind. A. 
668, 88 NE 356. 

Ky.—Perkins v. Ogilvie, 148 Ky. 
309, 146 SW 735; Kennery v. Louis- 
ville, etc., R. Co., 51 SW 804, 21 KyL 
532; Mergenthal v. South Coving- 
ton, etce., R. Co., 104 Ky. 424, 47 SW 
257, 20 KyL 622° Christman vy. Chess, 
102 Ky. 230, 43 SW 426, 19 KyL 
1243; Schweitzer v. Irwin, 101 Ky. 
401, 41 SW 265, 19 KyL 624; Hughes 
Vv. Com., 14 SW 682, 12 KyL 580. 

La.—Wheeler v. Maillot, 15 La. 
Ann. 659. 

Mad.—Brinsfield v. Howeth, 110 Md. 
520, 73 A 289; Whitcomb v. Mason, 
102 Md. 275, 62 A 749, 4 LRANS 
565; Stern v. Bennington, 100 Md. 
344, 60 A 17, 108 AmSR 4838; Sittig 
Vv. Birkestack, 388 Md. 158. 

Mass.—Zuccaro _ v. Nazzaro, 216 
Mass. 289, 103 NE 907; Torphy v. 
Fall River, 188 Mass. 310, 74 NE 465 
(no exception lies to rulings on mo- 
tion for new trial where the motion 
presents no question of law, so as to 
come within Pub. St. c 153 § 8); 
Borley v. Allison, 181 Mass. 246, 63 
NE 260 (no exception lies to the re- 
fusal of the court, in the exercise of 
discretion, to hear oral testimony on 
such motion); Doyle ’*v. Dixon, 97 
Mass. 208, 98 AmD 80 (holding that 
no exception would lie to the exer- 
cise of the discretion of the presid- 
ing judge, upon a motion to set aside 
a verdict for excessive damages, in 
giving to plaintiff the option to re- 
mit so much of the damages as in 
the judge’s opinion was in excess, 
.and ordering the verdict to stand for 
the residue); Kinnicutt v. Stockwell, 
$)-Cush.. "73 ‘(holding that no excep- 
tion would lie to a decision of the 
court of common pleas overruling a 
motion made for a new trial on the 
ground of the alleged incompetency 
of- a juror by reason of interest, the 
question being one of fact, and the 
decision of judge conclusive thereon). 

Mich.—Minkkinen v. Quincy Min. 
Co., 172 Mich. 404, 1837 NW. 716. ‘See 
Peo. v. Judge, 41 Mich. 5, 2 NW 180. 

Miss.—Yazoo, etc., R. Co. v. Reid, 
90 Miss. 616, 43 S 952; Haise v. 
Lorch, 47 Miss. 685; Terry v. Rob- 
ins, 13 Miss. 291. 

Mo.—Lowe v. Frede, 151 Mo. A. 
569, 132 SW 274; Kroeger v. Dash, 
82 Mo. A. 332. 

Nebr.—Trimble v. Corey, 86 Nebr. 
5, 124 NW 907; Rose v. Dempter Mill 
Mfg. Co., 69 Nebr. 27, 94 NW _ 964; 
Marrow v. Gilbot, 52 Nebr. 195, 71 
NW 1014; Johnson vy. Parrotte, 46 
Nebr. 51, 64 NW 3638; Artman v. 
West Point Mfg. Co., 16 Nebr. 572, 
20 NW 873; Browne v. Croft, 3 Nebr. 
(Unoff.) 133, 91 NW 177 [reh den 
3 Nebr. (Unoff.) 134, 93 NW 406]. 

N. J.—Mitchell v. Erie R. Co., 70 
N. J. L. 181, 56 A 236; Black v. Lamb, 
TZEN2IJ. Has 108° 

N. Y.—Anderson y. Carter, 24 App. 
Div. 462, 49 NYS 255 [aff 165 N. Y. 
624 mem, 59 NE 1118 mem]; Streep 
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v. McLoughlin, 36 Misc. 165, 72 NYS 
1061; Engel vy. Dicter, 31 Mise. 793, 
65 NYS 296; Krieger v. Kaye, 31 
Mise. 775, 65 NYS 213 [aff 60 NYS 
992]; Riley v. Wagner, 25 Misc. 715, 
55 NYS 572; Moses v. Hargrove, 24 
Misc. 742, 53 NYS 789 (order of mu- 
nicipal court); Robb v. Osgoodby, 20 
Mise. 622, 46 NYS 451; Lansing v. 
Russell, 4 HowPr 213, 2 CodeRep 138. 

N. C— Billings v. Charlotte Ob- 
server, 150 N. C. 540, 64 SE 435; 
Braid v. Iukins, 95 N. CG. 123. And 
see cases infra this section note 61. 

Oh.—Cincinnati v. Steadman, 53 
Oh. St. 312, 45 NE 5; Young v. Shal- 
lenberger, 53 Oh. St. 291, 41 NE 518; 
Hoyt Dry Goods Co. v. Thomas, 19 
Oh. Cir. Ct. 638, 10 Oh. Cir. Dec. 341. 

Okl.—Muskogee Land Co. v. Black- 
burn, 20 Okl. 803, 95 P 252 (holding 
that a writ of error would not lie to 
the United States court of appeals 
for the Indian Territory, or to the 
Oklahoma supreme court as to the 
successor of said court, to revise and 
correct an order of the district court 
setting aside a judgment of said 
court and granting a new trial). In 
the Oklahoma courts the rule is oth- 
erwise by statute. See infra note 61. 

Or.—White v. Geinger, 139 P 572; 
Abercrombie v. Heckard, 68 Or. 103, 
136 P 875; Macartney v. Shipherd, 60 
Or. ©133}0 117 Pi 814, /AnnCasi913D 
1257 (holding that, under Lord L. 
§ 549, providing that any party to 
a judgment or decree may appeal 
therefrom, and § 548, defining a 
“judgment” as an order affecting a 
substantial right and determining the 
action or suit, or an order setting 
aside a judgment and granting a 
new trial, an order denying a motion 
for a new trial is not appealable); 
Colgan v. Farmers’, etc., Bank, 59 
Or, 4695106. Biaisaetrs P4607. 
P 807; Stark v. Epler, 59 Or. 262, 
117 P 276; Oldland v. Oregon Coal, 
etc,’ Co.,/55° Or. 8407799 RP 42355102ee 
596; Pomeroy First- Nat. Bank vy. 
McCullough, 50 Or. 508, 93 P 366, 126 
AmSR 758, 17 LRANS 1105. But by 
statute an appeal now lies from an 
order setting aside a judgment and 
eye tae a new trial., See infra note 


Pa.—Catheart v. Com., 37 Pa. 108; 
Hade v. Cumberland Valley R. Co., 
42 Pa. Super. 488; Brown v. Waite, 
38 Pa. Mabey 216. 

R. I.—Under Court and Practice 
Act (1905) § 486, now Gen. L. (1909) 
e 298 § 13, permitting a motion for 
new trial for newly discovered evi- 
dence after notice of decision on the 
merits in any action heard by the 
superior court without a jury, and 
§ 483, now Gen. L. (1909) ce 298 § 10, 
providing that exceptions to a de- 
cision on motion for new trial or to 
the final decision in a cause heard 
without a jury may be taken by filing 
the same within seven days after no- 
tice of decision, the superior court 
in a trial without a jury can enter- 
tain a motion for new trial only for 
newly discovered evidence, and an 
exception based on a motion on any 
other ground is a nullity which the 
supreme court has no jurisdiction to 
review. Thrift v. Thrift, 30 R. I. 
456, 76 A 105. 

S. C.—Miller v. Atlantic Coast Line 
R. Co., 95 S. C.-471, 79 SE 645; Kirk- 
land y. Augusta-Aiken R., ete., Co., 
93 S. C. 574, 77 SE 709; Langford v. 
Jenkins, 91 S. C. 181, 74 SE 380. And 
see infra this section note 61. 

Tenn.—Louisville, ete, R. Co. v. 
Conley, 10 Lea 531; State v. Perry, 
4 Baxt. 438. See also Louisville, ete., 
R. Co. v. Ray, 124 Tenn. 16,134 SW 
858, AnnCas1912D 910. 
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a new trial after the term at which the original 
judgment was rendered or in an independent action. 
or proceeding therefor,®® the judgment or order im 
such cases being regarded as final and appealable. It 
has also been held that the refusal of a chancellor to. 
grant a new trial of an issue at law directed by him 


Utah.—Everett v. Jones, 32 Utah 
489, 91 P 360; Felt v. Cook, 31 Utah 
299, 87 P 1092; Bacon yv. Thornton, 
16 Utah 138, 51 P 153; Bear River 
Valley Orchard Co. v. Hanley, 15 
Utah 506, 50 P 611; Watson v. May- 
berry, 15 Utah 265, 49 P 479; White 
v. Pease, 15 Utah 170, 49 P 416; 
pes iee v. Gurrey, 14 Utah 169, 46 

8 

Vt.—Bloss v. Kittridge, 5 Vt. 28. 

Va.—Salem L. Ty Co. vanKelseys 
1155 Vax 882,079 SH) 329. 

Wash.—No appeal lies from an or- 
der denying a motion for a new trial. 
Lefever v. Blattner, 57 Wash. 637, 
107 P 835; Sound Inv. Co. v. Fair- 
haven Land Co., 45 Wash. 262, 88 P 
198. But a statute allows an appeal 
from an order granting a new trial. 
See infra this Section note 60. 

W. Va.—No appeal or writ of error 
lies from an order refusing a new 
trial. Barker v. Stephenson, 67 W. 
Va. 490, 68 SH 113; Ritchie County 
Bank v. Bee, 60 W. Va. 386, 55 SE 
380. But by statute an appeal lies 
from an order granting a new trial 
or rehearing. See infra this section 
note 60. 

Wis.—Brown vy. Edward P. Allis 
Co., 98 Wis. 120, 73 NW 656; Welbes 
v. Dieter, 97 Wis. 166, 72 NW 852; 
65 AmSR 106; Rottsoll v. Two Rivers 
Mfg. Co., 96 Wis. 324, 71 NW _ 655; 
Hawkins v. Lutton, 95 Wis. 492, 76 
NW 483, 60 AmSR 131; Davison v. 
Brown, 93 Wis. 85, 67 NW 42. Or- 
der granting a new trial appealable 
by statute see infra this section note 

Can. — Temiskaming, etc., Re 
Commn. vy. Wallace, 37 Can. S. C. 
696; Canada Carriage Co. v. Lea, 37 
Can. S: Cy 6723 (Willsonuv Shawnini- 
gan Carbide Co., 37 Can. S. C.: 535; 
Bustin v. Thorne, 37 Can. S. C. 532: 
Canadian Pac. R. Co. v. Cobban Mfg: 
Co., 22 Can. S. C. 1382; Accident Ins. 
Co. of North America’ v. McLachlan, 
18 Can. S. C. 627; Barrington vy. Scot- 
tish Union; ete., Ins. Co., 18 Can. S. 
(ON Halifax St. R. Co. v. Joyce, 
17 Can. S.C. 709; Vaughan vy. Rich- 
ardson, 17 Can. S. C. 703; O’Sullivan 
v. Lake, 16 Can. S. C. 636. See Ains- 
lie Min., ete., Co. v. McDougall, 40 
Can. /S./C.1;2:70: 

Ont.—Booth v. Canadian Pac. R. 
Co., 13 Ont. L. 91, 8 OntWR 860; 
Irvine v. Sparks, 31 Ont. 603; Brown 
v. Carpenter, 27 Ont. 412; Somers v. 
Livingston, 94 0. CO; Q. B. 

See Lyman v. ‘Magill, 6 Coen: 69; 
Magill v. Lyman, 6 Conn. 59. 

Review of ruling on error or ap- 
peal from final judgment see infra 
ROVE im 74 Cred: 

[a] A motion to vacate a verdict 
is a motion for a new trial, from a 
ruling on which an appeal will not 
lie. Stern vy. Bennington, 100 Md. 
344, 60 A 17, 108 AmSR 433. 

56. Phillips v.’ Negley, 117 U. S. 
665, 6 SCt 901, 29 L. ed. 1013; Man- 
ning v. German Ins. Co., 107 Fed. 52, 
46 CCA 144 [rev 100 Fed. 581]; Terr. 
v. Cotton, 17 Hawaii 445; Terr. Vv. 
Cotton, 17 Hawaii 374. 

57. Atkinson v. Williams, 151 Ind. 
431, 51 NE 721; Rodman v. Reynolds, 
114 Ind. 148, 16 NE 516. 

58. Terr. v. Cotton, 17 Hawaii 445; 
Jones v. Kolman, 50 Ind. A. 158, 98 
NE 74; Mackenzie v. Salmon, "146 
Ky. 616, 143 SW 20; Francis v. Lily, 
124 Ky. 230, 98 SW 996, 30 KyL 391; 
Williams v. Williams, 107 Ky. 496, 54 
SW 716, 21 KyL 1208; Snyder v. Cox, 
53 SW 268, 21 KyL 796; Turner wv 
Johnson, 35 SW 923, 18 KyL 202; 
Tyler v. Wiggington, Dd Key 367: 
Gross v. Wood, 117 Md. 362, 83 A 
337, AnnCasi1914A 30. 


—— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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under a statute in a suit to quiet title is appealable.°? 
Under special statutory provisions. 
risdictions the statute expressly allows an appeal 


59. Brady v. Carteret Realty Co., 
eM J, Eq. 748, 64 A 1078, 8 LRANS 

60. See statutory provisions; and 
eases infra this note. 

[a] In Mississippi, Code (1906) § 
4910, purporting to prohibit a circuit 
court from granting a new trial be- 
cause of excessiveness of the ver- 
dict, being held unconstitutional, it 
was held that this also renders nuga- 
tory § 4911, which is part of the 
same act, purporting to allow ap- 
peals before final judgment from or- 
ders granting new trials, and there- 
fore under § 33, allowing appeals 
from final judgments only, an appeal 
will not lie from an interlocutory 
order granting a new trial. Yazoo, 
etc., R. Co. v. Reid, 90 Miss. 616, 43 
S 952. 

[b] In Missouri (1) the statute 
allows any party to a suit aggrieved 
by any judgment of a circuit court 
in a civil cause from which an ap- 
peal is not prohibited by the consti- 
tution to take an appeal to a court 
having appellate jurisdiction ‘from 
‘any order granting a new trial,” and 
in certain other cases. <Annot. St. 
(1906) § 806; Ordelheide v. Berger 
Land Co., 208 Mo. 239, 106 SW 620; 
Coatney v. St. Louis, ete., R. Co., 151 
Mo. 35, 51 SW 1036; State v. Mis- 
souri Pac. R. Co., 149 Mo. 104, 50 
SW 278; Ittner v. Hughes, 133 Mo. 
679, 34 SW 1110; Millar v. Madison 
Car~Co,, (1306 :Mour517)131e Sw +574; 
Lowe v. Frede, 151 Mo. A. 569, 132 
SW 274; Veatch vy. Norman, 95 Mo. 
A. °500, .69 SW 472; Ormiston > v. 
Trumbo, 77 -Mo. A. 310; Morris v. 
Merris, 60 Mo. A. 86; Brockmeier v. 
Dette, 58 Mo. A. 607; Gray v. St. 
Louis, ete., R. Co., 54 Mo. A. 666. 
(2) This section applies to an order 
vacating a decree and granting a new 
trial on the court’s own motion. 
Morris v. Morris, supra. 
also been held that it applies to an 
order setting aside an involuntary 
monsuit and granting a new trial. 
Coatney v. St. Louis, etc, R. Co., 
supra f[overr Ready v. Smith, 1 
Mo. 305, 42 SW 727]; State v. Mis- 
souri. Pac. R. Co., supra; Veatch v. 
Norman, supra. Compare supra § 
336. (4) But it does not apply to an 
order setting aside a default judg- 
ment, even though the order im- 
properly contains an unauthorized 
statement that a new trial shall be 
granted. Breed v. Hobart, 187 Mo. 
140, 86 SW 108; Crossland v. Admire, 
118 Mo. 87, 24 SW 154; Schwoerer v. 
Christophel, 64 Mo. A. 81. See infra 
§ 360. (5) The statute allows 4n 
appeal only from an order granting 
a new trial, and no appeal will lie 
from an order refusing a new trial. 
Lowe v. Frede, 151 Mo. A. 569, 132 
Sw 274. (6) The statute applies to 
appeals only and does not affect Rev. 
St. (1889) § 2273 (Annot. St. [1906] 
§ 835) allowing writs of error to 
review a final judgment only, and 
therefore a writ of error does not 
lie to review an order of the trial 
court in granting a new trial, since 
ssuch order is not a final judgment. 
‘Kroeger v. Dash, 82 Mo. A. 332. ? 

[ce] In Oregon (1) an appeal will 
Tie from ‘an order setting aside a 
judgment and granting a new trial.” 
Lord L. § 548; Macartney v. Ship- 
herd, 60 Or. 133, 117 Bee et nee 
1913D 1257 and note; Colgan vy. Farm- 
ers’, ete., Bank, 59 Or. 469, 106 P 
1134, 114 P 460, 117 P 807. (2) The 
statute is in terms limited to orders 
setting aside a judgment and grant- 
ing a new trial, and it does not al- 
low an appeal from an order refusing 
a new trial (White v. Geinger, 139 
P 572; Abercrombie v. Heckard, 68 
Or, 103,°136 P 875; Macartney v. 
Shipherd, supra; Stark v. Epler, 59 
Or. 262, 117 P 276; and other cases 


(3) It has- 
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supra note 55); (3) or from an order 
refusing to set aside an order modi- 
fying an order granting a new trial 
by making it conditional (Davidson 
v. Almeda Cons. Mines Co., 142 P 
778); (4) or from an order vacating 
a default divorce decree (Taylor v. 
Taylor, 61 Or. 257, 121 P 431, 964); 
(5) or from an order reinstating a 
ease after a voluntary nonsuit (First 
Christian Church of Medford v. Robb, 
138 P 856. Compare supra § 336). 

[d] In Washington (1) the stat- 
ute allows an appeal from any order 
affecting a substantial right in a 
civil action, which, inter alia, 
“grants a new trial.” Ballinger An- 
not. Codes & St. § 6500; Doyle v. 
Great Northern R. Co., 43 Wash. 558, 
86 P 861. (2) And an appeal may be 
taken from such an order whether 
based on questions of law or fact. 
Doyle v. Great Northern R. Co., su- 
pra. (3) The statute does not per- 
mit an appeal from an order refus- 
ing a new trial. Lefever v. Blattner, 
57 Wash. 637, 107 P 835. See supra 
this section note 55. (4) Nor does 
it apply to an order setting aside a 
default and giving defendant leave 
to answer, as this is not granting a 
new trial (Thompson y. Robbins, 32 
Wash. 149, 72 P 1043; Freeman v. 
Ambrose, 12 Wash. 1, 40 P 381. See 
infra § 360), (5) or to an order al- 
lowing a new trial after a case has 
been remanded, entered pursuant to 
the directions of the supreme court 
(Albin v. Seattle Electric Co., 46 
Wash. 420, 90 P 485), (6) or to an 
order discharging a jury for failure 
to agree and referring the case back 
for notice on the assignment list for 
a retrial (Dossett v. St. Paul, etc, 
Lumber Co., 28 Wash. 618, 69 P 9). 

fe] In West Virginia an appeal 
lies “in any civil case where there is 
an order granting a new trial or re- 
hearing, and in such cases an ap- 
peal may be taken from the order 
without waiting for the new trial or 
rehearing to be had.” Code (1899) 
ec 185 § 1; Lambert v. Ensign Mfg. 
Co., 42 W. Va. 813, 26 SE 431; Gwynn 
v. Schwartz, 32 W. Va. 487, 9 SH 
880. And see Deaton vy. Mitchell, 45 
W. Va. 670, 31 SE 968. 

{f] In Wisconsin (1) an appeal 
will lie from an order of a circuit 
court granting a new trial. St. 
(1898) § 3069; Butteris v. Mifffin, 
etc., Min. Co., 133 Wis. 348, 113 NW 
642 (order not granted within dis- 
cretionary power of court). (2) But 
such an order will not be reviewed 
except for abuse of discretion. R. 
Connor Co. v. Goodwillie, 120 Wis. 
603, 98 NW 528. (8) An order re- 
quiring defendants to pay the costs 
of a prior trial, as a condition to 
granting their motion for a new 


trial, is not appealable in the ab- 
sence of abuse of discretion. R. Con- 
nor Co. v. Goodwillie, supra. (4) 


The statute applies to all orders for 
new trial granted by the circuit court, 
and it therefore applies to an order 
granting a new trial in a case 
brought to the circuit court by ap- 
peal from the civil court of Mil- 
waukee ‘county. Hanna vy. Chicago, 
ete., R. Co., 156 Wis.°626, 146 NW 
878; Pabst Brewing Co. v. Milwaukee 
Lithographing Co., 156 Wis. 615, 146 
NW 879. (5) No appeal will lie 
under the statute from an order re- 
fusing to modify a previous order 
refusing a new trial. Raether v. 
Filer, ete.) Mfg: Co., 155 Wis. 130, 
143 NW 1035. 

61. See statutory provisions; and 
cases infra this note. 

{a] In Alabama (1) the right of 
appeal is given from an order of any 
circuit or city court or county court 
of law or equity, in any civil case 
at law, granting or refusing a motion 
for a new trial. Code (1896) § 434; 
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or proceeding in error from a judgment or order 
granting a new trial,°° or either granting or refusing 
a new trial;®t or such orders are held appealable 


Code (1907) § 2843; Woodward Iron 
Co. v. Brown, 167 Ala. 316, 52 S 829; 
Chambers vy. Morris, 144 Ala. 626, 
39 S 375; Brazel v. New South Coal 
Co., 181 Ala. 416, 30 S 832; Karter v. 
Peck, 121) Ala...636)925 S. 10029462) 
But on appeal from an order grant- 
ing a motion for a new trial only 
such errors as affect the granting of 
the motion can be considered. Wood- 
ward tron Co. v. Brown, supra; 
Chambers y. Morris, supra; Karter 
v. Peck, supra. (3) The right to 
appeal from orders granting or re- 
fusing new trials in civil cases is 
wholly statutory. Ex p. Colvert, 65 
S 964. (4) The statute does not 
apply to orders of the probate courts 
granting or refusing new trials 
(Venable v. Venable, 165 Ala. 621, 
51 S 833; Beatty v. Hobson, 133 Ala. 
270, 31 S 946), (5) or to an order 
setting aside an order of nonsuit 
taken by plaintiff because of ad- 
verse rulings of the court, as this 
is not the granting of a “new trial’ 
(Mobile Light, ete., Co. v. Hansen, 
135 Ala. 284, 33 S 664. Compare 
supra § 336), (6) or to an order set- 
ting aside an order of dismissal for 
want of prosecution (Marx vy. Ben 
F. Barbour Plumbing, etc., Co. 10 
Ala. A. 404, 64 S 645), (7) or to an 
order setting aside a judgment by 
default (Truss v. Birmingham, etc., 
R. Co.,. ‘96 ‘Ala. 316, 11 °S 454 ~See 
infra § 360), (8) or refusing to set 
aside a judgment by confession (Bag- 
gett v. Alabama Chemical Co., 156 
Ala, 637, 47 § 102). (9) And it does 
not authorize the supreme court to 
review the trial court’s action in 
declining to consider a motion for a 
new’ trial, the moving party having 
another remedy. Western R. Co. v. 
Wallace, 170 Ala. 584, 54 S 533. 

{b] In California an appeal may 
be taken “from an order granting or 
refusing a new trial.” Code Civ. 
Proc. § 963 subd 2; Eades v. Trow- 
bridge, 143 Cal. 25, 76 P 714 (hold- 
ing that an order vacating and set- 
ting aside a verdict, although not in 
terms granting a new trial, yet hav- 
ing that effect, is appealable); Bell 
v. Staacke, 137 Cal. 307, 70 P 171 
(holding also that premature service 
of notice of motion for new trial 
does not deprive the court of juris- 
diction to hear an appeal from or- 
der denying); Peo. v. Oakland, 123 
Cal. 145, 55 P 772. See Quivey v. 
Gambert, 32 Cal. 304. 

[c] In Iowa an appeal may be 
taken from an order which “grants 
or refuses a new trial.’’ Iowa Code 
§ 4101; Powers v. Des Moines City 
R. Co., 115 NW 494 (holding that 
under Code § 4101, authorizing an 
appeal from a ruling granting or re- 
fusing a new trial, if a motion for 
a new trial filed in proper time 
plainly calls the attention of the 
court to the alleged error in the 
trial, it is sufficient to call for a 
ruling from which an appeal may be 
taken, although final judgment was 
entered before the filing of the mo- 
tion, and the court in ruling on the 
motion refuses to set aside the judg- 
ment, and the time for appealing 
from the judgment has expired); 
In re Bishop, 130 Iowa 250, 106 NW 
637 (appeal may be taken from the 
ruling on a motion for a new trial 
notwithstanding judgment has there- 
tofore been entered); Boyce v. Timpe, 
89 NW 83; Baldwin v. Foss, 71 Iowa 
389, 32 NW 389. 

[d] In Kansas proceedings in er- 
ror will lie to reverse an order which 
either grants or refuses a new trial, 
although no judgment has been ren- 
dered in the action. Gen. St. (1899) 
§ 4833; Code Civ. Proc. § 542; Ameri- 
can Surety Co. v. Ashmore, 74 Kan. 
825, 86 P 458; Clyde Milling, ete., Co. 
Var Buoy, | ty ane 293, SOR PP =59ns 
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[§ 337 : * 


or subject to writ of error or exception, generally | or under particular circumstances, under other spe- 


Thompson vy. Wheeler, ete., Mfg. Co., 
29 Kan. 476; Osborne vy. Young, 28 
Kan. 769; Ottawa v. Washabaugh, 11 
Kan. 124; Backus v. Clark, 1 Kan. 
303, 83 AmD 437. 

{e] In Minnesota (1) an appeal 
could formerly be taken generally 
“from an order granting or refusing 
a new trial.” Rev. L. (1905) § 4365; 
Gen. St. (1894) § 6140; Westacott v. 
Handley, 109 Minn. 452, 124 NW 
226; Burkleo v. Baytown, 108 Minn. 
224, 120 NW 526, 121 NW 874; Peter- 
son vy. Minneapolis St. R. Co. 90 
Minn. 52, 95 NW 751; Noble v. Great 
Northern R.:'Co., 89 Minn. 147, 94 
NW 4384; Swanson v. Andrus, 84 
Minn. 168, 87 NW 363, 88 NW 252; 
McCord v. Knowlton, 76 Minn. 391, 
79 NW 397; St. Anthony Falls Bank 
v. Graham, 67 Minn. 318, 69 NW 1077; 
Ashton y. Thompson, 28 Minn. 330, 
9 NW 876; Chittenden v. German- 
American Bank, 27 Minn. 143, 6 NW 
773; Schuek v. Hagar, 24 Minn. 339. 
As to conditional order see infra this 
note. (2) But since the amendment 
Of 7 1913 - (Gen, Sti. [191345189 800), 
while an order refusing a new trial 
is still appealable generally, an or- 
der granting a new trial is not ap- 
pealable unless based exclusively 
upon errors occurring at the trial, 
and no appeal lies from such an or- 
der when granted upon the ground 
that the evidence is insuffictent to 
support the verdict, unless it is a 
second or third order based upon the 
same ground. Kommerstad v. Great 
Northern R. Co., 125 Minn. 297, 146 
NW 975. (3) An order denying a 
motion to vacate an order sustaining 
a demurrer, and for a “new trial” 
on the demurrer, is not an order re- 
fusing a new trial so as to be ap- 
pealable under the statute. Dodge v. 
Bell, 37 Minn. 382, 34 NW 739. : (4) 
And it was held that an order deny- 
ing a motion for a new trial, made 
by the district court upon an appeal 
from the judgment of a justice’s 
court upon questions of law alone, 
was not appealable under the _stat- 
ute. St. Cloud v. Karels, 55 Minn. 
155, 56 NW 592. (5) Where a mo- 
tion to dismiss an appeal from an 
order of the town board of super- 
visors was made in the district court 
on the trial, and the court dismissed 
the appeal, it was held that this was 
ground for a motion for a new trial, 
and that an order granting or deny- 
ing such motion was appealable un- 
der the former statute allowing an 
appeal from an order granting or 
denying a motion for a new trial. 
Burkleo vy. Baytown, supra. ; 

{f] In Montana (1) an appeal lies 
from an order either granting or re- 
fusing a new trial. Code Civ. Proc. 
§ 1722; Murphy v. Nett, 47 Mont. 
38, 130 P 451; In re Davis, 27 Mont. 
235, 70 P 721. (2) And a dismissal, 
on respondent’s motion, of an ap- 
peal from the judgment will not pre- 
vent a subsequent appeal from the 
order denying a motion for new trial 
after judgment. Murphy v. Nett, 
supra. 

{g] In New York (1) an appeal 
may be taken to the appellate di- 
vision of the supreme court from an 
order made at a special term of trial 
term of the supreme court “where 
it grants or refuses a_new trial; ex- 
cept that where specific questions of 
fact, arising upon the issues, in an 
action triable by the court, have been 
tried by a jury, pursuant to an or- 
der for that purpose, as prescribed 
in section 971 of this act, an appeal 
eannot be taken from an_ order, 
granting or refusing a new trial, 
upon the merits.’ Code Civ. Proc. 
§ 1347: Babad v. Colton Dental As- 
soc., 150 App. Div. 561, 135 NYS 
555; Anderson v. Carter, 24 App. Div. 
462, 49 NYS 255 [aff 165 N. Y. 624 
mem, 59 NE 1118 mem]. (2) And 
another section provides for a like 
appeal to the supreme court from an 


order of the city court. Code Civ. 
Prociesast8 Ose! (3) ycl896))) Cates 
allowed an appeal from an order of 
the district court granting a new 
trial, but did not authorize an ap- 
peal from an order denying a mo- 
tion for a new trial. Riley v. Wag- 
ner, 25 Mise. 715, 55 NYS 572; Robb 
v. Osgoodby, 20 Misc. 622, 46 NYS 
451. (4) Under the Municipal Court 
Act in New York city and the amend- 
ments thereof see Bauer v. Metro- 
politan St. R. Co., 29 Misc. 636, 61 
NYS 164;. De Lemos v. Cohen, 28 
Mise. 579, 59 NYS 498; Caseri v. 
Wogelsong, 114 NYS 882; Hamburger 
v. Lipschitz, 111 NYS 696. (5) Un- 
der the Buffalo City Court Act see 
Gedowitz v. Gladener, 77 Misc. 217, 
136 NYS: 269. 

{h] In North Carolina (1) an ap- 
peal may be taken from an order or 
determination of a judgment of a 
superior court ‘upon or involving a 
matter of law or legal inference... 
which affects a substantial right 
claimed in any action or proceeding; 
or which in effect determines the ac- 
tion, and prevents a judgment from 
which an appeal might be taken; or 
discontinues the action, or grants or 
refuses a new trial.’”’ Code § 548; 
Pell Revisal (1905) § 587. And this 
allows an appeal’ from an_ order 
granting or refusing a new trial, 
Where a question of law or legal 
inference is involved. Jarrett v. 


High Point Trunk, etce., Co., 144 N. 
C. 299, 56 “SH..937; Abernethy v. 
Yount,. 138) Nave? 33 Galo sm 696; 
Wood v. Atlantic, ete., R. Co., 131 


N. C. 48, 42 SE 462 (holding that 
when a verdict is set aside, as a mat- 
ter of law, because the judge holds 
that he erroneously refused a prayer 
asked by the losing party, an appeal 
lies); Benton v.-Collins, 125 N. C. 
83, 34 SE 242, 47 LRA 33. (2) But 
the statute does not apply where the 
court grants or refuses a new trial, 
in the exercise of its discretionary 
power, on the ground of insufficiency 
of the evidence or inadequacy or ex- 
cessiveness of ‘damages, and no 
question of law or legal inference is 
involved. In such case an appeal 
before final judgment is premature. 
Billings -v. Charlotte Observer, 150 
N. C. 540, 64 SE 435 (order setting 
aside award of damages as excessive 
in action for libel not appealable 
before final judgment); Jarrett v. 
High Point Trunk, etc., Co., supra; 
Abernethy v. Yount, supra; Rogerson 
v. Greenleaf-Johnson Lumber Co., 
136 N.C. 266, 136;.SHi 647%:5 Bird ty; 
Bradburn, 131 N. C. 488, 42 SE 936; 
Wood v. Atlantic, ete., R. Co., supra; 
Benton v. Collins, supra; Benton v. 
Collins, 121 N. C. 66. 28 SE 59: Hil- 
liard v. Oram, 106 N. C. 467, 11 SE 
514; Braid v., Lukins, 95. -N., C123; 
Hicks jv.) Gooch), 6935 Nay Cid) (3). 
It has been held, however, that un- 
der Code § 412, providing that the 
trial judge may entertain a motion 
on his minutes to set aside a verdict 
and grant a new trial on exceptions 
or for insufficient evidence or exces- 
sive damages, inasmuch as an appeal 
lies from the rulings on such motion 
involving a matter of law or legal 
inference, but does not lie when the 
judge exercises his power as a mat- 
ter of discretion, a party appealing 
from an order granting a new trial 
after motion to set aside the verdict 
had been denied is entitled to a re- 
view of the ruling, where the record 
does not contain a statement of the 
judge that his act was controlled 
only by his discretion, and there is 
no other explanation of his conduct. 
Abernethy v. Yount, supra. 

{i] In Oklahoma it is provided 
that the supreme court may reverse, 
vacate, or modify an order which 
grants or refuses a new trial; and 
proceedings in error will lie to re- 
verse such an order, although judg- 
ment has not been entered on the 


verdict. Wilson Rev. Annot. St. 
(1903) § 4733; Comp. L. (1909) § 
6067; Roof v. Franks, 26 Okl. 392, 


110 P 1098; Linderman y. Nolan, 16 
Oki. 352, 83 P 796. 

{j] In South Carolina (1) it is 
provided that the supreme court may 
review on appeal an order affecting 
a substantial right made in an ac- 
tion, when such order grants or re- 
fuses a new trial; and that, on any 
appeal from an order granting a new 
trial on a case made, or on excep- 
tions taken, if the supreme court 
shall determine that no error was 
committed in granting the new trial, 
it shall render judgment absolute 
upon the right of the appellant, etc. 
Code Civ. Proc. § 11 subd 2. (2) 
While an order granting or refusing 
a new trial is appealable under this 
statute, the right is limited to orders 
which the court has jurisdiction to 
review. Miller v. Atlantic Coast Line 
RivsCox, ..95t So \ Cleat neelS ASB 645% 
Daughty v. Northwestern R. Co., 92 
SuiG:- 861,575 SH b535) 1 Cyaiwihere va 
motion for a new trial on the ground 
of after discovered evidence is re- 
fused on a legal ground, the order 
of refusal is appealable. Boyd v. 
Munro, 32 S. C. 249, 10 SH 963; Hyrne 
Viebrwin,.23 S.C; 22:6;)'55 >AmiRs Ts 
(4) But the ruling is final as to all 
questions of fact involved in the 
motion. Hyrne v. Erwin, supra. (5) 
And under the provisions of the stat- 
ute an appeal may be taken from an 
order granting a new trial if judg- 
ment absolute can be rendered by the 
Supreme court, but not otherwise. 
Nunnamaker v. Smith, 98 S. C. 466, 
82 SE 675; Kirkland v. Augusta- 
Aiken. ’R.;\etc:.,' -Corp37 93S. Gei5 74; 
77 SE 709; Daughty v. Northwestern 
R.. Co.,, 92. SiC... 361, 75) SHE) 553) Rey-= 
nolds v. Deaton, 91 S. C. 454, 74 SE 
985; McKnight v. Dyson, 91 S. C. 
337, 74 SE 758; Langford v. Jenkins, 
91 S. C. 181, 74 SE 380; Simmons v. 
Mason, 88 S. C. 350, 70 SE 898; Bar- 
ker v. Thomas,.85 S. C. 82, 67 SE 1; 
Legare v. Atlantic Coast Line R. Co., 
84 S. C. 542, 66 SE 1000; Jones v. 
Woodside Cotton Mills, 83 S. C. 565, 
65 SE 819; Dixon v. Seaboard Air 
Line R.-Co., 83 S. C. 392, 65 SE-351; 
Des Champs v. Atlantic, ete., R. Co., 
83 S. C. 192,.65 SE 176; Pace v.: At- 
lantic Coast Line R. Co., 83 S. C. 33; 
64 SE 915; Lampley v. Atlantic Coast 
Line 'R. (Co.,<77 S.-C. 319,57 SE 1104: 
(6) The rule has been applied even 
where the new trial is granted on 
the construction of a written instru- 
ment, a purely legal question. Dixon 
v. Seaboard Air Line R. Co., supra. 
(7) The rule applies to an order af- 
firming a magistrate’s order granting 
a new trial for newly discovered evi- 
dence. Simmons y. Mason, supra. 

{k] In South Dakota an appeal 
will lie from an order granting or 
refusing a new trial. Williams v. 


Chicago,y ete, 21R14Co,F) 11S. Dis 4635 
78 NW 949; Williams v. Chicago, 
ete, R. Co., £0-S. .D: 886, 738) NW 74 


(holding that L. [1897] ¢ 55 § 1; 
amending Comp. L. § 5218, so as to 
forbid appeals from the circuit to 
the supreme court from “judgments” 
for recovery of seventy-five dollars 
or less, and L. [1897] ¢ 55 § 3, pro- 
viding that all “judgments” in such 
cases ‘shall be final, did not repeal 
Comp. L. §§ 5214, 5236, allowing ap- 
peals from orders granting or refus- 
ing a new trial, and hence such ap- 
peals may be taken, whatever the 
amount involved). 

{1] _ Conditional order.—An order 
granting defendant’s motion for a 
new trial, unless plaintiff, within a 
limited time, files an agreement re- 
mitting a part of his verdict but de- 
nying the motion if such condition 
is complied with, does not, as to de- 
fendant, become final, and therefore 
an appealable order, unless and until 
plaintiff complies with the condition 
within the time limited. Swanson v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


? §§ 337-341] 


é 


cial statutory provisions.® 

[§ 338] (b) Dismissal of Motion, Striking Out 
Statement, Etc. Under a statute allowing an appeal 
from any special order made after final judgment, 
an appeal will lhe from an order made after judg- 
ment dismissing a motion for a new trial,®* or strik- 
ing a statement on motion for a new trial from the 
files.°* And an order dismissing a motion for a new 
trial at the time it comes on for hearing is appeal- 
able as an order denying a new trial. It has also 
been held that an order dismissing and striking 
from the files a motion for a new trial, without con- 
sidering it on the merits, is a final order affecting a 
substantial right reviewable on error.®* But a writ 
of error will not lie to reverse an order refusing to 


- pass upon a motion to dismiss a motion for a new 


trial and continuing the hearing on the motion to 
a later date,®’ or an crder denying a motion to set 
aside a verdict, to amend the minutes, and to move 
for a new trial nune pro tune prior to final judg- 
ment.°® 

[§ 339] (2) Rehearing or Reargument. It is gen- 
erally held that an order granting or denying a motion 
or petition for a rehearing is not appealable, either 
because it is within the discretion of the court or be- 
cause it is not a final judgment, order, or decree.® 
But an appeal may be allowed by the statute.7° Nor 
will an appeal lie, unless allowed by the statute, 
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from an order granting or denying a motion for 
reargument of a previous motion.’* But an order 
denying a motion for leave to renew a motion upon 
new or additional papers is not a motion for rear- 
gument, and has been held appealable.‘” 

[§ 340] (8) Arrest of Judgment. In some cases 
it has been held that a writ of error will lie at com- 
mon law to an arrest of judgment, as the order to 
arrest is in the nature of a judgment and makes 
an end of all proceedings.’* In other jurisdictions, 
however, a judgment or order granting a motion m 
arrest of judgment is not regarded as a final judg- 
ment, and an appeal or writ of error will not lie 
therefrom,’* unless it is allowed, as in some juris- 
dictions, by special statutory provision.’® Nor will 
an appeal or writ of error lie from an order over- 
ruling a motion in arrest.’ But if a cause is dis- 
missed or finally stricken from the docket on sus- 
taining a motion in arrest, the judgment is final and 
appealable.*7 iy 

[§ 341] (4) Setting Aside Award of Arbitrators. 
Where an appeal will lie from a final judgment only, 
it will not le from a judgment or order vacating 
or refusing to vacate an award of arbitrators under 
a statute providing that an arbitrator’s report shall 
have the effect of a verdict and authorizing the 
court to vacate it for cause.’* But in some jurisdic- 


Andrus, 84 Minn. 168, 87 NW 363,| under the statute of this state. Mit-|; Schlegel Mfg. Co.’ v. Sternon, 74 
88 NW 252. See supra § 261. chell v. Erie R. Co., 70 N. J. L. 181, | Mise. 89, 131 NYS 650; Hart v. Kap- 

62. See statutory provisions; and|56 A 236. lan, 52° Misc. 653, 101 NYS 763; 
cases infra this note. And see Hart [e] In Canada (1) see Canada] Steindler v.. American Bonding Co., 


v. Hiatt, 2 Ind. T. 245, 48 SW 1038; 


Pague v. Ottumwa, etc, R. Co, 1 
KyL 399. 
{a] In Connecticut (1) an appeal 


will lie from a decision on a petition 
for a new trial for newly discovered 
evidence. Husted vy. Mead, 58 Conn. 
55,19 A 233. (2) And Gen. St. (1902) 
§ 806 authorizes the “party in whose 
favor said verdict was rendered” to 
appeal from a decision setting it 
aside as against the evidence. Lewis 
v. Healy, 73 Conn. 136, 46 A 869; 
Loomis v. Perkins, 70 Conn. 444, 39 
A 797. (8) Under this provision it 
has been held that defendant may ap- 
peal from the decision setting aside 
the verdict as awarding inadequate 
damages. Steinert v. Whitcomb, 84 
Conn. 262, 79 A 675; McCann v. Mc- 
Guire, 83 Conn. 445, 76 A 10038. 

[b] In Massachusetts (1) Pub. 
St. c 153 § 8, giving the right to a 
party aggrieved by an opinion, rul- 
ing, or judgment of the court in mat- 
ters of law to allege exceptions 
thereto, applies to motions for a new 
trial. Borley v. Allison, 181 Mass. 
246, 63 NE 260. (2) But it does not 
apply where the motion presents no 
questions of law. Torphy v. Fall 
River, 188 Mass. 310, 74 NE 465. 
(3) Nor does it apply to the refusal 
of the court, in the exercise of dis- 
eretion, to hear oral testimony in 
such a motion. Borley y. Allison, 
supra. 

[ec] Im Michigan Comp. L. § 10,504, 
providing that on writ of error, 
where a motion for a new trial has 
been refused, the party “may in- 
corporate in the bill of exceptions a 
record of all proceedings had on the 
motion for a new trial,’ including 
the reasons given by the judge in 
refusing to grant it, authorizes an 
independent bill of exceptions merely 
containing a record of the proceed- 
ings had on the motion, and a writ 
of error to review the,order of the 
court on such motion. Walker v. 
Newton, 130 Mich. 576, 90 NW _ 328. 

[ad] In New Jersey refusal_ to 
grant a new trial in an action at law 
is not a determination or direction 
“in point of law or upon the admis- 
sion or rejection of evidence” in the 
cause, from which an appeal lies 


Carriage | Cost va ued.a3 (Can Sen. 
672; Bustin v. Thorne, 37 
C. 532; Uylaki v. Dawson, 
L. 683, 6 OntWR 738; Cantilon v. 
Thompson, 28 Ont. 396. (2) An ap- 
peal lies to the supreme court where 
the party moving for a new trial 
complains that the judge has not 
ruled according to law. Vaughan v. 
Richardson, 17 Can. S. C. 703; O’Sul- 
livan v. Lake, 16 Can. S. C. 636. (38) 
The rule is applicable, however, to 
jury trials only. Halifax St. R. Co. 
Ver Joyee, ic Can SC 1ii0ge 


63. McDonald v. McConkey, 57 
Cal. 325. See infra § 361. 

64. See infra § 361. 

65. McCord vy. Knowlton, 76 Minn. 


391, 79 NW 397. 

66. Eldridge, etc., Co. v. Barrere, 
74 Oh. St. 389, 78 NE 516. 

67. Holtzendorff v. Dillard, 136 
Ga. 242, 71 SH 133. 

68. Nelson v. Wood, 210 Fed. 18, 
126 CCA 598. 

69. U. S.—Conboy v. Jersey City 
First Nat. Bank, 203 U. S. 141, 
SCt 50}, 51; Li ed& 128: 

D. C.—Clerks’ Inv. Co. v. Snydor, 
19. App. 89; Chester vy. Morgan, 11 
App. 435. 

Md.—Aukam vy. Zantzinger, 98 Md. 
380, 56 A 820; Keifer v. Reichert, 
93 Md. 97, 48 A 460; Crane v. Judik, 
86) Md... 63, 933: YVAN T29 131s" Jacobs ve 
Bealmear, 41 Md. 484. 

Va.—Smiley v. Provident Life, etc., 
Co., 106 Va. 787, 56 SE 728. 

N. S.—Snyder v. Arenburg, 27 N. 
S. 247. 

70. Lawson v. Moore, 45 Ala. 519. 
A decree adjudicating all of the 
principles of a cause, and fully set- 
tling the rights of the parties, is a 
final decree, so'as to be within Code 
(1891) c@:135 § 1, authorizing a writ 
of error or appeal in any civil case, 
where there is an order granting a 
rehearing, without waiting for such 
rehearing. Deaton v. Mitchell, 45 W. 
Va. 670, 31 SE 968. 

71. Hooper v. Beecher, 109 N. Y. 
609, 15 NE 742; Fleischmann v. 
Stern, 1907 eNi ee Ys. 110" oHarding ive 
Conlon, 146 App. Div. 842, 131 NYS 
903; Tucker v. Dudley, 104 App. Div. 
191, 93 NYS 355; Peterson v. Felt, 
61 App. Div. 176, 70 NYS 440; Oscar 


52 Misc. 114, 101 NYS 795; Stouten- 
burgh v. Svecenski, 133 NYS 922; 
Ventimiglia v. Tompkins-Kiel Mar- 
ble Co., 126. NYS. “75; Romegs v. 
Boettger, 120 NYS 754; Perey v. 
Sire, 119 NYS 225; Snyder v. Aren- 
burg, 27 N. S. 247. 

Resettlement of prior order see in- 
£ray Ssh. 

72. New York v.’ Montague, 149 
App. Div. 601, 134 NYS 89; Conlen 
v. Rizer, 109 App. Div. 537, 96 NYS 
566 [cit Veeder v. Baker, 83 N. Y. 
156; Riggs v. Pursell, 74 N.-Y. 370; 
Seletsky v. Third Ave. R. Co., 44 
App. Div. 632, 60 NYS 405; Matter of 
Bieber, 44 App. Div. 148, 60 NYS 
731]. See infra §. 357. 

73. Powell v. Kinney, 6 Blackf. 
(Ind.) 359; State v. Foster, 2 Mo. 
2103 Wavor  ‘vi9,Philbrick,> 5 ING) Ee 
357; Benjamin v. Armstrong, 2 Serg. 
(ce plage (etan)) SCP 

74 Brazel v. New South Coal Co., 
131 Ala. 416, 30 S. 832; Zander v. 
Metz, 162 Ill. A. 620; Horne v. Bar- 
ney, 19 Johnsy7CN. -Y.) 24% esha 
Weatherwax, 2 Johns. Cas. (N. Y.) 


215. 

75. Mo. Ann. St. (1906) § 806. 

[a] Statute not authorizing ap- 
peal.—Under a statute (Code § 434) 
authorizing appeals whenever a mo- 
tion for a new trial is granted or 
refused, an appeal will not lie from 
a judgment granting a motion in 
arrest of judgment. Brazel v. New 
South Coal Co., 1381 Ala. 416, 30 S 

[b] Order not affecting substan- 
tial right.—An order arresting judg- 
ment in plaintiff's favor does not 
affect a substantial right, when it 
gives defendant less than he is en- 
titled to and deprives plaintiff of 
nothing to which he is _ entitled. 
lemkey wv. sChicagoymete, “Ry Co: 539 
Wis. 

Orders determining action and pre- 


venting judgment, etc. see supra § 
266. 
76. Ritchie County Bank v. Bee, 


60, W. Va. 386, 55 SE 380. 

77. Daugherty v. Midland Steel 
Co., 28 Ind. A. 78, 53 NE 844. 

78. Smith v. Long, 43 Ind. A. 668, 
88 NE 356. See also Matter of 
Croasdell, [1906] 2 K. B. 569 (hold- 


510 [3C.J.] 


tions the statute expressly allows an appeal from 


such a judgment or order.’® 


[§ 342] 


some special statutory provision. 


court to adjudicate, however, has sometimes been 
held equivalent to a judgment or decree,*? and in 
some jurisdictions refusal to enter a judgment by 


default is held to be appealable.** 


[§ 343] m. Motion for Judgment notwithstanding 


ing that an order setting aside, on 
the ground of misconduct on _ the 
part of the arbitrator, an award in 
an arbitration under a submission 
by agreement is an interlocutory and 
not a final order). 


79. See for example _ Ballinger 
Annot. Codes & St. Wash. § 6500 
subd 6. 

80. Ark.—Carpenter v. Ingram, 


77 Ark.:299, 91 SW 24 (holding that 
a refusal of the court to render 
judgment by default against one of 
several defendants for want of an 
answer was not a final judgment 
from which an appeal would lie). 

Colo.—Brockway v. W. & T. Smith 
@onr U7, Colo AW. 96;4'66, JP. 1073 Eno 
writ of error from refusal to enter 
default). 

Kan.—Atchison,; ..ete., . R., Co... v. 
Brown, 57 Kan. 785, 48 P 31; Atchi- 
son, ete., R. Co. v. Todd, 4 Kan. A. 
740, 46 P 545. 

Ky.—Justice v. Phillips, 68 SW 
639, 24 KyL 290; Christman v. Chess, 
102 Ky. 230, 43 SW 426, 19 KyL 1243 
(refusal to enter judgment on ver- 
dict). ; 

Minn.—Rase v. Minneapolis, etc., 
R. Co., 116 Minn. 414, 1383 NW 986 
(holding that an order denying a 
motion directing the clerk of the 
court to enter such judgment as 
either party might be entitled to 
under the facts shown in the moving 
papers is not appealable); St. Paul 
Sav. Bank v. St. Paul Plow Co., 76 
Minn. 7, 78 NW 873 (holding that 
an order denying a motion that the 
trial court change its conclusions of 
law, and for judgment notwithstand- 
ing such conclusions, was not ap- 
pealable); Fulton v. Andrea, 72 
Minn. 99, 75 NW 4 (holding that an 


order denying plaintiff's motion in 
the. district court for judgment, 
made upon the summons, pleadings, 


findings of fact, and the decision of 
the supreme court reversing a judg- 
ment in defendant’s favor, on the 
ground that plaintiff was entitled to 
judgment, was not appealable, since 
it was not within the appealable or- 


ders enumerated in Gen. St. [1894] 
§ 6140). 

N. M.—Branford v. Erant, 1 N. M. 
B79: 


Pa.—Lipsky v. Stolzer, 236 Pa. 151, 
84 A 688 
32) Dex: 


Tex.—Lane v. 
369. p 
Wis.—Butteris v. Mifflin, etc., Min. 
Co., 133 Wis. 343, 113 NW 642; Mills 
v. Conley, 110 Wis. 525, 86 NW _ 203. 
See also Collin County Nat. Bank 
v. Hughes, 152 Fed. 414, 81 CCA 556; 
Farris v. St. Paul’s’ Baptist Church, 
216 Mass. 570, 104 NE 639. 
Refusal of judgment non obstante 
veredicto see infra § 343. 
Refusal of judgment on pleadings 
see supra § 314. 
81. Head v. Marietta Guano Co., 
124 Ga. 983, 53 SE 676 (holding that 
a writ of error on a direct excep- 
tion may be taken to a refusal of a 
judgment which, had it been granted, 
would have been a final determina- 
tion of the case as to the movant, 
under a statute allowing such writ 
of error where the decision or judg- 
ment complained of, if it had been 
rendered as claimed by plaintiff in 
error, would have been a final dis- 


Ellinger, 


1. Refusal to Render or Enter Judg- 
ment. Refusal of the court to render or enter judg- 
ment is not a final judgment from which an appeal 


or writ of error will lie,®° unless it is allowed by 
81 


APPEAL AND ERROR 


[g§ 341-344 


Verdict. If judgment is rendered notwithstanding 


a verdict an appeal will lie therefrom as from any 


Refusal of the 


other final judgment;** but an order, as distin- 
guished from the final judgment, granting or deny- 
ing a motion for the entry of judgment notwith- 
standing the verdict is not appealable,®> unless it 
comes within some special statutory provision.®® 

[§ 344] n. Judgment, Order, or Decree Direct- 
ing or Refusing to Direct Payment of Money. A 
judgment, order, or decree finally directing the pay- 


ment of money is generally held to be appealable,%* 


position of the cause, or final as to 
some material party thereto); Shoop 
Family Medicine Co. v. Schowalter, 
120 Wis. 663, 98 NW 940 (holding 
that an order denying plaintiff’s mo- 
tions for findings and judgment on 
a verdict, on the ground that there 
had been a settlement of the con- 
troversy, was appealable under the 
statute allowing an appeal from an 
order preventing a judgment from 
which an appeal might be taken, as 
it was in effect an order striking the 
cause from the calendar). ° 

Orders determining action and pre- 


Megat 3 judgment, etc. see supra § 
66. 

82. Chandler v. Stockton, 2 Tenn. 
Ch. 488. See infra § 440. 

83. See infra § 452. 

84. Barton v. Charter Gas Engine 


Coi, 154 Ala. 275, 45 S 213; Drewry- 
Hughes Co. y. Davis; 152 N.C. 295, 
66 SE 139. 


85. Kan.—Atchison, ete, R. Co. 
vo" “Brown, 107) \ Kant "78o "4855 P31 
(where it was held that an order 


overruling defendant’s motion for 
judgment on the special findings of 
the jury, notwithstanding the gen- 
eral verdict, where such findings sim- 
ply show nonliability to plaintiff, is 
not final, and is reviewable only in 
the event of a judgment against him 
on the general verdict in plaintiff’s 
favor)? Atchison; ete, | Ri2Co: wv. 
Todd, 4 Kan. A. 740, 46 P 545 (hold- 
ing that a refusal to enter judgment 
on special findings, after a verdict 
has been set aside and a new trial 
granted, is not an appealable judg- 
ment or order). 

Ky.—Nelson County v. Bardstown, 
otey Turnp. Co., 78 SW 856, 25 KyL 
Wikite 

Minn.—Kommerstad v. Great North- 
ern, R../Co., 125 “Minny 297; -146: INiw: 
975; J. R. Watkins Medical Co. v. 
McCall, 116 Minn. 389, 133 NW 966; 
Hodge v. Franklin Ins. Co., 111 Minn. 
321, 126 NW 1098; Hostager v. North- 
west Paper Co., 109 Minn. 509, 124 
NW 213; Peterson vy. Minneapolis St. 
R. Co., 90 Minn. 52, 95 NW 751; San- 
derson v. Northern Pac. R. Co., 88 
Minn. 162, 92 NW 542, 97 AmSR 509, 
60 LRA 403; St. Paul Sav. Bank v. 
St. Paul Plow Co., 76 Minn. 7, 78 
NW _ 873; Fulton vy. Andrea, 72 Minn. 
99, 75 NW 4; Oelschlegel v. Chicago, 
etce., R. Co., 71 Minn. 50, 73 NW 631; 
St. Anthony Falls Bank vy. Graham, 
67 Minn. 318, 69 NW 1077. Compare 
infra note 86. 

Mont.—Johns v. Barnes, 31 Mont. 
426, 78 P 703 (refusal to reject spe- 
gee findings by jury). 


. _D.—Houston y. Minneapolis, 
ete, RCo; 25 Ne D. 469 141 NW 
994, 46 LRANS 589; Turner’ v. 


Crumpton, 25 N. D. 134, 141 NW 209. 

Pa.—Keystone Brewing Co. vy. 
Canavan, 218 Pa. 161, 67 A 48. 

Wis.—Raether v. Filer, ete, Mfg. 
Co., 155 Wis. 1380, 148 NW 1035; 
Ripon Hardware Co. v. Haas, 141 
Wis. 65, 123 NW 659; Butteris v. 
Mifflin, etc, Min. Co., 133 Wis. 348, 
113 NW 642; Wolfgram y. Schoepke, 
123 Wis. 19,100 NW 1054, 3 AnnCas 
398; Mills v. Conley, 110 Wis. 525, 
86 NW 203. 
; Tadgmony on pleadings see supra 

14. 

69 Oh. St. 


86. Davis v. Turner, 


even though such order is a mere interlocutory one, 


101, 68 NE 819. And see Head v. 
Marietta Guano Co., 124 Ga. 983, 53 
SE 676; Shoop Family Medicine Co. - 
NPV eee nuie axe 120 Wis. 663, 98 NW 


[a] Order not within statute.— 
But under the statute providing that 
an appeal may be taken from an or- 
der which prevents a judgment from 
which an appeal might be taken, an 
order denying a motion for judgment 
on a special verdict is not appeal- 
able, since it is interlocutory and 
not an order preventing final judg- 
ment. Mills v. Conley, 110 Wis. 525, 
NW _ 203. 

[bj] Motion in alternative for. 
judgment or for new trial.—(1) In 
Minnesota, where a statute allows a 
motion for judgment to be blended 
with a motion for a new trial, and 
the statute relating to appeals al- 
lows an appeal from an order grant- 
ing or refusing a new trial, it is 
held that, where a motion is made 
in the alternative for judgment not- 
withstanding the verdict or for a 
new trial, and an appeal is taken 
from the order based on the blended 
motion, the court may review the 
action of the court in granting or 
refusing judgment. Cedar Rapids 
Nat. Bank v. Mottle, 115 Minn. 414, 
132 NW 911; Westacott v. Handley, 
109 Minn. 452, 124 NW 226; Peterson 
v. Minneapolis St. R. Co., 90 Minn. 
52, 95 NW 751; Noble v. Great North- 
ern R. Co., 89 Minn. 147, 94 NW 
434; St. Anthony Falls Bank  v. 
Graham, 67 Minn. 318, 69 NW 1077; 
Kernan v. St. Paul City R. Co., 64: 
Minn. 312, 67 NW 71. (2) But an 
order denying a motion for judg- 
ment notwithstanding a verdict is 
not appealable when it is not coupled 
with the alternative motion for a 
new trial. J. R. Watkins Medical 
Co. v. McCall, 116 Minn. 389, 133 NW 
966; and other cases supra note 85. 
(3) And where plaintiff moves in the 
alternative for judgment notwith- 
standing the verdict or for a new 
trial, and a new trial is either de- 
nied or granted, he cannot appeal 
from that part of the order denying 
the motion for judgment. Hodge vy. 
Franklin Ins. Co., 111 Minn. 321, 126 
NW 1098; St. Anthony Falls Bank 
v. Graham, supra. (4) Since the 
amendment of 1913 (Gen. St. [1913] 
§ 8001), under which an order grant- 
ing a new trial is not appealable 
except when based exclusively upon 
errors occurring at the trial, and no 
appeal lies from such an order when 
granted, upon the ground that the 
evidence is insufficient to support the 
verdict, unless it is a second or third 
order based upon the same ground, 
an order based upon an alternative 
motion for judgment notwithstand- 
ing the verdict or a new trial, deny- 
ing the motion for judgment, but 
granting a new trial on the ground 
that the verdict is not sustained by 
the evidence, is not an appealable 
order. Kommerstad v. Great North- 
coe R. Co., 125 Minn. 297, 146 NW 

Orders determining action and pre- 

seaiee judgment, etc. see supra § 


87. U. S.—Wabash, etc., Canal Co. 
Vest Beers) 1 Black? 54) 17) wi modamad: 
Forgay v. Conrad, 6 How. 20t, 12 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


foo may ey 


§ 344] 
made in the trial of the cause;** and in some states 
there is an express statutory provision to this ef- 
To come within the rule, however, there 
must be a final adjudication or direction of payment, 
and not a mere allowance leaving payment thereof 
to be subsequently ordered or decreed,®® or a mere 
judgment or decree for an accounting and payment 
of the balance that may be found due.®! And it has 
been held that an appeal will not lie from an order 
to pay money made in accordance with a previous 
decree of distribution made by the same court from 
which no appeal is taken, as the decree of distribu- 
tion cannot be thus collaterally attacked on appeal 
In Georgia a writ of error 
and bill of exceptions will lie to review a refusal to 
sustain a motion to make a rule against a sheriff for 
the payment of money absolute, since the granting 
of such motion would have been a final disposition 


fect.89 


92 


from an order to pay. 


of the case.?* 


L. ed. 404;-+-Stillman vy. Hart, 126 
Fed. 359, 61 CCA 309; In re Michigan 
Cent. R..Co,; 124. Wed. 727.559. CCA 
643 (holding that a decree against 
a party to a proceeding for costs to 
be paid to the clerk for services ren- 
dered, and awarding execution there- 
for, is final in such sense as to be 
appealable); Eau Claire v. Payson, 
107 Fed. 552, 46 CCA 466 [reh den 
109 Fed. 676, 48 CCA 608] (holding 
that an order requiring a city to pay 
a sum to a receiver on account of a 
disputed claim against the _ city, 
which makes no provision for the re- 
turn of the money in any case, is 
appealable as a final decree, although 
it leaves the question of the city’s 
ultimate liability for future deter- 
mination); Edgell v. Felder, 99 Fed. 
324, 39 CCA 540; ‘Tuttle v. Claflin, 
88 Hed.". 122,31 CCA 419. 

Ark.—Callaway v. Harley, 166 SW 
546; Shirey v. Shirey, 79 Ark. 473, 96 
SW 164. 

Colo.—Haines v. Christie, 27 Colo. 
288, 60 P 567; Currier v. Johnson, 19 
Colo. A. 245, 74 P 340. 

D. C.—Lesh_ v. Lesh, 21 App. 475. 

Fla.—Whitaker v. Sparkman, 30 
Fla. 347, 11 S 542. 

Tll’—Randolph' vy. Peo., 130) Tl. 533, 
22 NE 615; McCormick v. West Chi- 
cago Park Comrs., 118 Ill. 655, 8 NE 
818; Peo. v. Prendergast, 117 Ill. 588, 
6 NE 695; Illinois Brewing, etc., Co. 
v. Ilmberger, 155 Ill. A. 417 (abso- 
lute order of municipal court for 
payment of money in supplementary 
proceedings); Burnham v. Barrett, 
137 Ill. A. 119 (order directing pay- 


ment to receiver); Nevitt v. Wood- 
burn, 45 Ill. A. 
Ky.— Hendricks v. Posey, 104 Ky. 


8, 45 SW 525, 46 SW 702, 20 KyL 
359 (holding that an order directing 
an attorney to repay to a master 
moneys of the commonwealth which 
the latter had erroneously paid over. 
to him, and which were retained to 
secure payment of fees claimed for 
services rendered on behalf of the 
state in effecting a recovery of such 
moneys, was a final and appealable 
order); Louisville v. Kaye, § SW 869, 
10 KyL , 

La.—Thompson’s Succ., 14 La. Ann. 


810. 
Md.—Smith vy. Penn American 
Plate Glass Co.,.111 Md. 696, 77 A 


264 (order directing trustee for the 
benefit of creditors to pay out of the 
fund in his hands a certain amount 
to a creditor); Flater v. Weaver, 
108 Md: 668, 71 A 309 (order of or- 
phans court directing administrator 
to pay a fee to an attorney for serv- 
ices rendered to the estate). 

Mass.—Rogers v. Boston Club, 205 
Mass. 261, 91 NE 321, 28 LRANS 
743. 

Mich.—Schwab vy. Coots, 44 Mich. 
463, 7 NW 61 (judgment in manda- 
mus proceedings subjecting respon- 
dent to liability to pay money or 
stand imprisoned for contempt). 


APPEAL AND ERROR: 


Costs. 


money.°* 


Miller, 21 Miss. 


Mo.—Pickel v. Pickel, 176 Mo. A. 
673, 159 SW 774; State v. Karnes, 78 
Mo. A. bt 

Pa.—Owen’s App., 78 Pa. 511. 

S. C.—Messervy v. Messervy, 79 
S. C. 58, 60 SE 692. 

Robinson, 92 


Tex. —McCreary Vv. 
Tex. 408, 49 SW 212 (holding that 
a judgment, in an action to estab- 
lish plaintiff’s right under a _ will, 
fixing an allowance for his support 
during the pendency of the suit, and 
ordering execution therefor, is final; 
and an appeal 


during the pendency of the suit). 


Heri s .—Lewis v. 


Va.—Stimmel v. Benthall, 108 Va. 
141. 60 SE 765. | 
Wash.—Matter of Hill, 7 Wash. 


42%. 35° P 131. 

Wis.—In re McNaughton, 135 Wis. 
24, 114 NW 849 (holding that an or- 
der obtained by contestants of a will 
directing the proponent and special 
administrator to pay to their guar- 
dian ad litem funds of the estate 
to procure the’ attendance of wit- 
nesses upon the trial of the contest 
is appealable under St. [1898] §8 
3069 subd 2, authorizing appeal from 
a final order affecting a substantial 
right made in special proceedings). 

Can.—Wilkins vy. Geddes, 3 Can. 
Sie Cana0se 

[a] Directing payment of money 
within a certain time is a definitive 
decree, as the delay in payment is 
simply a provision for stay-of exe- 
cution. Owen’s App., 78 Pa. 511. 

88. Lewis v. Miller, 21 Miss. 110; 
and other cases in preceding note. 

Fast bill of exceptions under 
Georgia statute see supra § 277. 

89. Cook v. Citizens’ Nat. Bank, 
73 Ind. 256; McKnight v. Knisely, 25 
Ind. 336, 87 AmD 364 (both under a 
statute allowing an appeal from an 
interlocutory order ‘‘for the payment 
of money’). An appeal from a chan- 
eery decree or order “requiring 
money to be paid’ is expressly al- 


lowed in Virginia (Code [1904] § 
3454) and West Virginia (Code 
[1906] § 40388). 

90. Colley v. Wolcott, 187 Fed. 
595, 109 CCA 425 (referred to infra 
note 96). 

91. Musser vy. Edmunds, 23 Utah 


425, 64 P 1105 (partnership account- 


ing). See supra §§ 258, 259. 

92. Chew’s App., 3 Grant (Pa.) 
294; Jennings’ Est., Pa. Super. 
522. 

93. Hollis v. Nelms, 115 Ga. 5, 41 
SE 263 


94. Mak-Saw-Ba Club v. Coffin, 
169 Ind. 204, 82 NE 461. 
Judgment for costs see infra § 


374 

95. Stillman v. Hart, 126 Fed. 
359,. 161? CCA W209 (holding that an 
order of a circuit court allowing its 
clerk a commission on a fund in the 
depository of the court, awaiting 


final decree in a pending cause, and 


may be prosecuted | 


(3C.J.] 511 


The fact that an order embraces a judg- 
ment for payment of costs does not make it one for 
the payment of money within a statute allowing ap- 
peals from interlocutory orders for the payment of 


From fund in court. An appeal will generally le 
from an order or decree finally directing payment 
of money from a fund in court.®® 
wise where the order or decree does not finally direct 
payment ;°* and an order merely changing the cus- 
tody of a fund from a clerk of the court to .a re- 
ceiver is not appealable.®? 

Alimony, counsel fees, etc., in action for divorce 
or separate maintenance. In most jurisdictions it is 
held that an appeal will lie from a judgment, order, 
or decree in a suit for divorce or separate main- 
tenance for the payment of alimony, suit money, or 
counsel fees pendente lite.°® 


But it is other- 


In other jurisdictions,, 


directing the drawing of a check on 
said fund therefor, is a final order, 
and appealable); Edgell v. Felder, 99 
Fed. 324, 39 CCA 540; Tuttle v. Claf- 
lin, 88 Fed. 122, 31 CCA 419 (holding 
that a decree, entered in a proceed-- 
ing by attorneys to enforce a lien 
for their fees, which adjudges that 
they are entitled to compensation to 
a definite amount and have a lien 
therefor on a fund in court, and di- 
rects payment thereof, is a final, ap- 
pealable decree, although the residue 
of the fund may not have been final- 
ly disposed of). 

Priority of claims and distribution. 


see infra : 346. 
ey v. Wolcott, 187 Fed. 


6. Col 
1 5955) 109 COA 425 (holding that an 


order making an allowance for 
services of solicitors in a cause in 
which such services had brought 
property into court, but providing 
that the allowance should be there- 
after paid in such manner as the 
court should direct, was not a final 
order from which an appeal would 


lie). 
nee Coons vy. Frost, 100 Ill. A. 
98. Ark.—Shirey v. Shirey, 79 


Ark. 473, 96 SW 164; Glenn y. Glenn, 
os Ark. 46; Hecht v. Hecht, 28 Ark. 


Cal.—Sharon v. Sharon, 67 Cal. 
185, 7 P 456, 635, 8 P 709; Kessler v. 
Kessler, 2. Cal. A. 509/783 Bi 257: 

Colo.—HBHickhoff v. lHickhoff, 29 
Colo. 2295," 69 (Pl 237,, 934 AmSR (64; 
Daniels v. Daniels, 9 Colo. 133, 10 P 


657 
D. C.—Lesh v. Lesh, 21 App. 475. 
Ill.—Blake vy. Blake, 80 Ill. 523. 
Ind.—Sellers v. Sellers, 141 Ind. 

305, 40 NE 699. 

Iowa.—Blair v. Blair, 74 Iowa 311, 
37 NW 385. 

Mo.—State v. Seddon, 93 Mo. 520, 
6 SW 342; State v. Karnes, 78 Mo. 
A. 51. See also Pickel v. Pickel, 176 
Mo. A. 673, 159 SW _ 774. 

N. Y.—Collins v. Collins, 71 N. Y. 
269; Leslie v. Leslie, 6 AbbPrNS 193 
(ander statute allowing an appeal 
from an order affecting a substantial 
right). The latter case distinguishes 
Abbey v. Abbey, 6 HowPr 340 note, 
and disapproves Monecrief vy. Mon- 
erief, 10 AbbPr 315, and Griffin v. 
Griffin, 23 HowPr 189, which were 
to the contrary. 

, Oh.—King v. King, 88 Oh. St. 870. 
See alee Taylor v. Taylor, 25 Oh. 
St. 7 

S. C.—Messervy v. Messervy, 79 S. 
C. 58, 60 SE 692. 

And see Stokes v. Stokes, 126 Ga. 
804, 55 SH 1028. 

See also Divorce [14 Cye 802]. 

{a] After judgment.—An order 
granting a wife’s motion for suit 
money after judgment, in a suit for 
separate maintenance, is appealable 
apart from the judgment. Pickel v. 
Pickel, 176 Mo. A. 6738, 159 SW 774. 

[b] Appeal by guardian of spend- 
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however, the rule is otherwise.®® It is also held in 
some states that an order denying an allowance for 
alimony or counsel fees pendente lite is appealable.* 
If an order or decree merely adjudges that plaintiff 
is entitled to alimony or separate maintenance, with- 
out fixing the amount, or without finally directing 
its payment, it is merely interlocutory and not ap- 
Nor will an appeal lie from an order 
nisi directing plaintiff in divorce proceedings to 
show cause why certain counsel fees and allowance 
of alimony should not be directed to be paid.* 

An order merely directing 
the payment of money into court is generally held 


pealable.? 


Payment into court. 


thrift.—In an action against a spend- 
thrift under guardianship for a di- 
vorce, to which the guardian is made 
a party defendant to’ subject the 
ward’s estate to the payment of suit 
money and alimony, an order direct- 
ing defendants to pay suit money 
and temporary alimony is, as against 
the guardian, who has no personal 
interest in the divorce litigation and 
no right to appeal from a final de- 
eree in the suit, a “final decision 
within a statute allowing appeals. 
Sturgis v. Sturgis, 51 Or. 10, 93 P 
696, 131 AmSR 724, 15 LRANS 1034. 
Fast bill of exceptions under 
Georgia statute see supra § 277. 
99. Ala.—Ex . Jones, 168 Ala. 
183, 53 S 261 (holding that in a suit 
for divorce, where the court refuses 
to permit respondent to adduce evi- 
dence showing, in order to defeat 
the petition for alimony pendente 
lite, that he and_ petitioner have 
never been married, and makes an 
order allowing alimony, respondent’s 
remedy is by mandamus, and not by 
appeal from such order); Brady v. 
Brady, 144 Ala. 414, 39 S 237 [expl 


and lim Brindley v. Brindley, 115 
Ala. 474, 22 S 448]. 
BG ie aes vs we ae Dien Lda: 
sb.) 236, 3 
Sane outlaw v. Outlaw, 118 Md. 
498, 84 A 383. 
Mich.—Lapham y. Lapham, 40 
Mich. 527. : < 
Nebr.—Aspinwall v. Aspinwall, 18 
Nebr. 463, 25 NW _ 623. Compare 


O’Brien v. O’Brien, 19 Nebr. 584, 27 
NW 640 (referred to infra this note), 
where the appeal was in a special 
proceeding after divorce. 
Nev.—Lake v. King, 16 Nev. 215. 


S. D.—Williams vy. Williams, 6 S. 
D. 284, 61 NW 38. Bebe , 
Tex.—Williams v. Williams, (Civ. 


A.) 125 SW 937, 1199 (holding that 
an order directing the issuance of 
an execution to enforce the collection 
of unpaid alimony is not a “final 
judgment,” within Sayles Annot. Civ. 
St. [1897] art 1383, authorizing ap- 
peals from final judgments). And 
see Dawson v. Dawson, (Civ. A.) 140 
SW 513. 

Utah.—In re Kelsey, 12 Utah 393, 
48 P 106; Thomson vy. Thomson, 5 
Utah 401, 16 P 400. 

Va.—Beatty v. Beatty, 105 Va. 213, 
53 SE 2. : 

See also Divorce [14 Cyc 802]. 

[a] Special proceeding after di- 
vorce.—But an application made un- 
der a statute after a decree of di- 
vorce to modify the same is a spe- 
cial proceeding within the meaning 
of a statute (Nebr. Civ. Code § 581) 
allowing an appeal or proceeding in 
error to review an order affecting a 
substantial right made in a special 
proceeding, and a proceeding in er- 
ror will lie from an order therein as 
to a temporary allowance. O’Brien 
v. O’Brien, 19 Nebr. 584, 27 NW 640 
[dist Aspinwall v. Aspinwall, 18 
Nebr. 463, 25 NW 623, referred to 
supra this note on the ground that 
the appeal in the latter action was 
taken from an order in the original 
action for divorce]. 

1. White v. White, 82 Cal. 427, 
23 P 276, 7 LRA 799; Campbell v. 
Campbell, 50 SW 849, 21 KyL 19; 
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lies.® 


Carroll _v. Carroll, 48 La. Ann. 835, 
1197S, 872. 

[a] Contra.—Campbell v. Camp- 
bell, (Tenn. Ch. A.) 46 SW 308 (hold- 
ing that under Milliken & V. Code 
§§ 3872, 3874, providing for appeals 
from a decree in chancery, and that 
the chancellor may allow an appeal 
from a decree in equity determining 
the principles involved, and ordering 
an account or a sale or partition, or 
he may allow such appeal on over- 
ruling a demurrer, or he may allow 
any party to appeal from a decree 
which settles his right, although the 
case may not be disposed of as to 
others, an appeal in a divorce suit 
from the overruling of a motion to 
require complainant to pay into court 
the amount of the alimony pendente 
lite, and for judgment against com- 
plainant’s surety for the amount of 
such alimony, and for arrest and 
punishment of complainant for fail- 
ure to pay the same, is neither an 
appeal from a final decree nor one 
allowable in the discretion of the 
chancellor). 

2. Hunter vy. Hunter, 100 Ill. 519 
(holding that a decree upon the ver- 
dict of the jury that a complaining 
wife is entitled to a separate main- 
tenance from defendant, declaring 
the wife to be so entitled, but not 
finding the amount to be paid, leav- 
ing that for future determination, 
is not a final decree from which an 
appeal lies, but is only interlocu- 
tory); Knowlton v. Knowlton, 40 Ill. 
A. 588. 

8. Hayward v. Hayward, (Md.) 
26 A 357. 

4. U. S.—Louisiana Nat. Bank v. 
Whitney, 121 MWe )S.284, TASCENSOT 
30 _L. ed. 961; Norris Safe, etc., Co. 
v. Manganese Steel Safe Co., 150 Fed. 
577, 80 CCA 563; U. S. v. Canoe, 25 
F. Cas.. No. 14,718, 5 Hughes 490. 
ie ee v. Simms, 44 Ark, 
yi plasr Bellamy v. Bellamy, 4 Fla. 

La.—Delancy v. Grymes, 7 Mart. 
N. S. 457; Kenner vy. Young, 7 Mart. 
ON ieee oe 

Md.—Burroughs vy. Gaither, 66 Md. 
171, 7 A 243; Dillon v. Connecticut 
Mut. L. Ins. Co., 44 Md. 386; Henry 


v. Kaufman, 24 Md. 1, 87 AmD 591;/ 


Richardson v. Jones, 3 Gill & J. 163, 
22 AmD 293; McKim y. Thompson, 1 
Bland 150. 


See Whittaker v. Stebbins, 36 N. 
Y. Super. 192. 
[a] Writ of error; proceedings 


not according to course of common 
law.—A writ of error is the proper 
process for the removal of cases to 
the supreme court only where the 
primary tribunal is a court of rec- 
ord, and the proceedings sought to 
be removed are in accordance with 
the course of the common law in 
the .first instance, or have subse- 
quently assumed that shape. 'There- 
fore it has been held that a writ of 
error will not lie, at the suit of the 
party plaintiff, to a summary order 
or decree of the common pleas, di- 
recting a former officer:of the court 
to pay over money which had been 
deposited with him while in office, 
there being no power to enforce such 
an order by a common-law execu- 
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to be merely interlocutory and not appealable,* un- 
less an appeal is expressly allowed by statute. And 
an order adjudging insufficient a response to a rule 
to pay money into court, and making the rule ‘‘abso- 
lute,’’ but not ordering the money to be paid into 
court, is not a final order from which an appeal 
But the order is appealable if it-is one de- 
termining liability and is final as to the person or- 
dered to make the payment.’ 

Rescinding or setting aside order. An order made 
during the term, and therefore within the power of 
the court, rescinding an order for the payment of 
money is not final, and no appeal will le there- 


tion, or by the statutory penalties 
for contempt, or by any form of 
judgment which the supreme court 
can enter or direct the court: below 
to enter thereon. Aurentz v. Porter, 


48 Pa. 335. See supra § 18. 
5. Cook v. Citizens Nat. Bank, 73 
Ind. 256; McKnight v. Knisely, 25 


Ind. 336, 87 AmD 364 (under statute 
allowing an appeal from an inter- 
locutory order ‘‘for the payment of 
money”’). 

6. Woolley v. Louisville, 62 SW 
517, 23 KyL 100. 

7 U. S.—Wabash, etc., Canal Co. 
v. Beers, 1 Black 54, 17 L. ed. 41 
(holding that a decree adjudging 
that defendant pay a certain sum 
into court within a limited time, or 
on default thereof the court would 
appoint a receiver, was a final de- 
cree from which an appeal would lie). 

Colo.—Haines y. Christie, 27 Colo. 
288, 60 P 567 (holding that a decree 
adjudging against certain persons 
certain amounts, and requiring the 
same to be forthwith paid into court 
to the credit of an estate, and pro- 
viding for the distribution thereof 
to designated persons in designated 
amounts, is such a final judgment 
as will support a writ of error, al- 
though not, in favor of any person 
acting individually or in a represen- 
tative capacity). 

Fla.—Whitaker v. Sparkman, 30 
Fla. 347, 11 S 542 (payment for dis- 
tribution). 

Jl1l.—McCormick vy. West Chicago 
Park Comrs., 118 Ill. 655, 8 NE 818 
(payment of amount awarded in con- 
demnation proceedings to await de- 
termination of question of title to 
the realty condemned); Burnham vy. 
Barrett, 137 Ill. A. 119 (order direct- 
ing payment to receiver). 

Ky.—Louisville v. Kaye, 8 SW 869, 
10 KyL 160. G 

La.—Thompson’s Succ., 14 La. Ann. 
810 (appeal will lie from an inter- 
locutory order on a party to deposit 
in court a sum of money, the right 
to which is in contestation between 
the other parties to the suit). 

Mass.—Rogers v. Boston Club, 205 
Mass. 261, 91 NE 321, 28 LRANS 
743 (holding that a decree for pay- 
ment to the receiver by the mem- 
bers of an insolvent social corpora- 
tion, and awarding execution against 
them, is a final decree and appeal- 
able). 

Tenn.—A decree directing a custo- 
dian of funds to pay the same into 
court by a time stated, otherwise 
an execution to issue, is a final de- 
cree, On which a bill of review will 
ye Saunders v. Gregory, 3 Heisk. 

Utah.—Jones v. New York L. Ins. 

Co., 14 Utah 215, 47 P 74. 
' [a] Trust funds.—An order di- 
recting the payment of trust funds 
into court is not appealable. Wil- 
liams v. Conroy, 52 Cal. 414; Matter 
of Oraindi, 9 NYS 873. See also For- 
gay v. Conrad, 6 How. (U. S.) 201, 
12 L. ed. 404. 

{b] Garnishee fund.— Louisiana 
Nat. Bank vy. Whitney, 121 U. S. 284, 
TitSCt 897,30) Ter ede y961: 

_{c]_ Discretionary order not re- 
viewable see Whittaker v. Stebbins, 
36 N. Y. Super. 192. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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from. And in Texas an order refusing to set aside 
an order for alimony and to quash an execution to 
enforce it, although made after dismissal of the 
suit, is not appealable, since it is not a final judg- 
ment within the statute allowing appeals from final 


judgments only.® 


[§ 345] o. Changing or Divesting Possession or 
Title of Property. As a rule a judgment, order, or 
decree is final for the purpose of appeal where it 
determines the right to property in contest, real or 
personal, and directs it to be delivered up or con- 
veyed by one party to the other, and where the 
party is entitled to have the judgment or decree e¢ar- 


ried immediately into execution.?° 


8. Decker vy. Fahrenholtz, 107 Md. 
515,68 A 1048, 72. A. 339. 

9. Dawson v. Dawson, (Tex. Civ. 
A.) 140 SW 513. 

Opening, vacating, or setting aside 
judgment, order, or decree see infra 
§ 355:et seq. 

10. U. S.—Cleveland First Nat. 
Bank v. Shedd, 121 U. S. 74, 7 SCt 
807, 30 L. ed. 877; Dean v. Nelson, 
7 Wall. 342, 19 L. ed. 94; Forgay v. 
Conrad, 6 How. 201, 12 L. ed. 404. 

Ark.—Brown v. Norvell, 88 Ark. 
590, 115 SW 372; Davie v. Davie, 52 
Ark. 224, 12 SW 558, 20 AmSR 170. 
Be ava a v. Bowen, 44 Ind. 
Md.—Cain v. Warford, 7 Md. 282. 

Mich.—Tawas, etc., R. Co. v. Iosco 
Cir. Judge, 44 Mich. 479, 7 NW 65; 
McCombs v. Merryhew, 40 Mich. 721. 

Minn.—Elwell v. Goodnow, 71 Minn. 
390, 73 NW 1095 (holding that an 
order directing a sheriff who has 
possession of warrants by virtue of 
certain replevin proceedings to de- 
liver them to a certain person, made 
in another suit, to which the sheriff 
is not a party, is final, and appeal- 
able by the sheriff). 

Or.—State v. O’Day, 41 Or. 495, 69 
P 542. 

Pa.—Philadelphia, etc, R. Co.’s 
Pet., 203 Pa. 354, 53 A 191 (order in 
condemnation proceedings, as to 
which see infra § 395). 

Tenn.—Rawley v. Burris, (Ch. A.) 
47 SW 176 (holding that under Mil- 
liken & V. Code § 38895 [Shannon 
Code § 4911], providing that a writ 
of error will lie from a final decree 
of the chancery court to the su- 
preme court, where the court, in a 
suit for the possession of real es- 
tate, grants complainant a decree, 
and orders a writ to put her in pos- 
session, the decree is final, although 
matters in the nature of balancing 
rents, taxes, and improvements re- 
main for separate adjustment). 

[a] The right to demand a stay 
of judgment for the possession of 
land, as allowed by statute, pending 
an action for improvements under 
the Betterment Act, is a substantial 
right; and a decision denying the 
same involves the merits, so that an 
appeal will lie therefrom under a 
statute allowing appeals from such 
orders. Dill v. Moon, 14 S. C. 338. 

[b] Escheat proceedings.—Under 
Hill Annot. L. § 535, giving’an ap- 
peal from any order affecting a sub- 
stantial right which in effect deter- 
mines the suit or action, it was held 
that where, after an administrator 
had distributed the assets of the 
estate to those found to be lawful 
heirs, an order was made in escheat 
proceedings, to which the heirs were 
not parties, directing them to deliver 
the property to a receiver in the 
escheat proceedings, the order was 
appealable. State v. O’Day, 41 Or. 
495, 69 P 542. 

11. See Cain v. Warford, 7 Md. 
282; Hobson v. Hobson, 105 Va. 394, 
53 SE 964; Davidson vy. Davidson, 
70’ -W. Va. 203, 78 SH 715; Rader v. 
Adamson, 37 W. Va. 582, 16 SE 808; 
Childs v. Hurd, 25 W. Va. 530. 

{a] Decree in favor of widow.— 
A decree confirming the assignment 
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this is, in terms or in effect, declared by statute.1t 
Therefore, as a rule, an appeal will he from a de- 
eree either directing a conveyance of property,'? or 
ordering a judicial sale thereof.1% 
however, may not be final for the purpose of a writ 


Such a decree, ’ 


of error, even though an appeal would lie, until pay- 


In some states 


to decedent’s widow of one third of 
a tract of land sought to be_ sub- 
jected to deceased’s debts, and de- 
creeing that the widow take title 
“with metes and bounds set forth 
in a plat filed with report of com- 
missioners, including the buildings 
thereon, as her dower,’ is review- 
able on appeal under Code (1904) 
§ 3454, providing that a person who 
thinks himself aggrieved by any de- 
cree concerning title to or boun- 
daries of land, etc., or by which the 
possession or title to property is 
changed, etc., may present a petition 
for an appeal. Hobson vy. Hobson, 
105 Va. 394, 53 SE 964. 

[b] An order authorizing the pay- 
ment of a fund deposited in court 
in condemnation proceedings to the 
person entitled thereto is not an 
order directing the delivery, trans- 
fer, or surrender of property, within 
Code Civ. Proc. § 1722, as amended 
by L. (1899) p 146, authorizing ap- 
peal from such an order. Chicago, 
ete., R. Co. v. White, 36 Mont. 437, 
93ie 350: 


onan Rinehart vy. Bowen, 44 Ind. 
oo. 
13. U. S.—Maxwell v. McDaniels, 


184 Fed. 311, 106 CCA 453 (holding 
that a decree which orders a judicial 
sale of all of the property involved 
in the litigation and fixes the time 
and place of sale is so far final as 
to be appealable); Hast Coast Cedar 
Co. v. People’s Bank, 111 Fed. 446, 
49 CCA 422; Chase v. Driver, 92 Fed. 
780, 34 CCA 668. 

Cal.— Rogers v. Santa Cruz County 
Superi7Cty 168-'Cal.-467, 111 P35 
(order for sale of property pending 
appeal as perishable). 

Colo.—Marean vy. Stanley, 34 Colo. 
91, 81 P 759 (holding that a decree 
establishing a mechanic’s lien against 
property, and ordering that the same 
be sold to satisfy such lien is a 
final judgment which may be re- 
viewed upon appeal or writ of error 
at the suit of the owner, although 
no personal judgment is rendered 
against him). 

Fla.—Camp Phosphate Co. v. An- 


derson, 48 Fla. 226, 87 S 722, i111 
AmSR 177 
Ga.—Lochrane vy. Equitable Loan, 


ete., Co., 122 Ga. 433, 50 SE 372. 

Tll.—Kronenberger v. Heinemann, 
104 Ill. A. 156; Taylor v. Dawson, 
6d Tl. Av 232. 

Ind.—Rinehart v. Bowen, 44 Ind. 
353; Barnett v. Thomas, 36 Ind. A. 
441, 75 NE 868, 114 AmSR 385. 

Ky.—May v. Ball, 108 Ky. 180, 
56 SW 7, 21 Kyl 1673 [rev reh 54 
SW 851, 21 KyL 1180] (holding that 
a judgment holding that appellant’s 
purchase of land was subject to a 
lien of appellees, and decreeing a 
sale of the land to satisfy that lien, 
was a final one from which an ap- 
peal would lie); Staton v. Byron, 101 
SW 882, 31 KyL 128; Tipton v. Har- 
ris, 87 SW 1074, 27 KyL 1175 [rev 
reh 82 SW 585, 26 KyL 909] (hold- 
ing that an_ order directing a_ sale 
of mortgaged property in a suit to 
foreclose the lien, entered before the 
entry of a judgment of foreclosure, 
was a final order and appealable); 
Tabor v. Payne, 41.SW 557, 19 Kyl 


ment of the judgment.14 
tions, an appeal will also lie, as we shall see in an- 
other place, from an order confirming or setting 
aside a judicial sale.?® 
ment or decree is not appealable merely because it 
cancels a deed or declares it fraudulent, or because 
it adjudicates the title, where a sale is not decreed. 
or the possession disturbed.*® And although a judg- 


7807; Hearn v. 


‘permitting an appeal 


dies); Lohman v. Cox, 


Subject to certain excep- 


But an interlocutory judg- 


] Lander, 11 Bush 669 
(holding that where, in a proceeding 
to determine priority of liens, the 
court adjudges priority as between 
the parties, refuses to substitute 
certain parties to the rights of 
others, and adjudges the property to 
be sold, the judgment is final, 
therefrom) ; 
Graham v. Hardin, 4 Dana 559 (mort- 
gage foreclosure). 

Miss.—Cromwell vy. Craft, 47 Miss. 
44 (sale to enforce vendor’s lien). 

N. M.—Neher y. Crawford, 10 N. 
M. 725, 65 P 156 (holding that a de- 
cree allowing compensation to a 
master and his attorney, and, in de- 
fault of payment being made, order- 
ing the sale of property, thereby 
creating a fund out of which they 
are to be paid, is a final judgment 
or decision, from which an appeal 

ON 2 VECO, 
56 P 286 (holding that a decree, un- 
der a bill for the sale of mortgaged 
property, ordering the payment of a 
specified sum to plaintiffs, the sale 
of the premises by a master, and 
permitting the case to pend in the 
court awaiting the master’s report, 
is a final decree, so as to be appeal- 
able). 

Va.—Stevens v. McCormick, 90 Va. 
735,19 SH 742. 

Wash.—Boothe v. Summit Coal 
Min. Co., 59 Wash. 610, 110 P 536 
(order directing sale of land by re- 
ceiver). 

W. Va.—Rader v. Adamson, 37 W. 
Va. 582, 16 SE 808 (under statute; 
decree ordering a sale of land to en- 
force a vendor’s lien), 

See also infra § 368. 
Obs in suit for partition see infra 


§ , 

14. Gaines v. Fagala, (Tenn. Ch. - 
A.) 42 SW 462 (holding that a de- 
eree giving judgment for a debt, and 
ordering a sale to satisfy it, al- 
though an appeal would lie, cannot 
found a writ of error; but after 
payment of the judgment, the decree 
becomes final so that error will lie). 

15. See infra § 368. 

16. Brown vy. Norvell, 88 Ark. 590, 
115 SW 3872 (holding that a judg- 
ment in ejectment which merely de- 
cides the question of ownership, 
without awarding immediate posses- 
sion, is an interlocutory judgment, 


where the court retains the proceed- 


ings to adjudicate the rights of the 
parties as to improvements; but a . 
judgment for immediate possession, 
without deciding whether or not de- 
fendant is entitled to reimbursement, 
and without ascertaining the value 
thereof, is a final judgment and ap- 
pealable); Hargus v. Hayes, 83 Ark. 
186, 103 SW 163 (holding that a de- 
cree in a suit in equity by an ad- 
ministrator for the benefit of the 
heirs to set aside a deed executed by 
decedent, canceling the deed and 
vesting title in the heirs, and di- 
recting a reference to a master to 
state an account between the parties 
of the rents and profits from the 
land received by defendant, and of 
all moneys expended by him for de- 
cedent and for taxes and improve- 
ments, was not a final decree from 
which an appeal could be taken); 
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ment or decree may be final in so far as it directs a 
sale for distribution or for payment of a mortgage 
or other liens, it may not be final in so far as it 
adjudicates rights as to the proceeds,’ or liability 
for a deficiency.18 An order in an action to enjoin 
trespasses on mining’ property, actual and threat- 
ened, for an inspection and survey of the locus in 
quo, since it does not in any degree deprive defend- 
ants of possession, is not a final order from which 
an appeal will lie.1® 

[§ 346] p. Priority of Claims and Distribution. 
In a suit to determine priorities and for distribution 
of a fund, or for a sale of property and distribu- 
tion of the proceeds, a decree or order. definitely de- 
termining the priority of claims or lens and direct- 
ing distribution is final for the purpose of an ap- 
peal.2° But it is otherwise, as a rule, where the 
priorities are not finally fixed or where rights in the 
distribution of the fund remain to be settled.?4 And 
the mere adjudication of priorities of lens or claims, 
without adjudging the fund to the respective claim- 
ants, has been held not to be a final order from 


which an appeal will lie.2* So, when the amount to 


Davie v. Davie, 52 Ark. 224, 12 SW 
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be paid is dependent upon the amount of other 
claims upon the fund, a decree establishing a claim 
is not final. It has been held that an order for a 
partial distribution is not final.2* Other decisions, 
however, are to the contrary, especially where there 
is an order for payment ;”° and it has been held that 
a judgment may be final as between plaintiff and one 
defendant lienor or claimant, although issues as to 
others are left for future determination and no sale 
is to be had until then.?® It is also held that a 
party whose equities have been cut off by the judg- 
ment or decree may appeal, although there has been 
no adjudication as to distribution.?? 

[§ 347] q. References *8—(1) Awarding or Re-. 
fusing Reference. It is generally held that an or- 
der or decree which merely directs or refuses a ref- 
erence to state an account or for other purposes, 
or an order refusing to set aside such an order, is 
not appealable, either because it is discretionary, or 
because it is merely interlocutory and not within the 
statute allowing appeals from interlocutory orders 
or decrees in certain cases.?® But an order or de- 
eree referring a cause is appealable if it also finally 


whose rights are affected by such]v. Penn American Plate Glass Co., 


558, 20 AmSR 170 (to substantially 
the same effect); Galentine v. Bru- 
baker, 147 Ind. 458, 46 NE 903 (hold- 
ing that, in a suit to set aside cer- 
tain conveyances of a decedent as 
fraudulent, and to sell land to pay 
debts, an entry adjudging the con- 
veyances fraudulent, and that de- 
fendants had no interest in the land, 
is not final until the order of sale is 
entered). 

17. ._ Denison, ,ete., R. Co. v. Ran- 
ney-Alton Mercantile Co., 104. Fed. 
595, 44 CCA 65; Harris vy. Tuttle, 62 


SM 729, 23 KyL 220. See infra § 
46. 

18. Eggleston v. Morrison, 185 
Tle 577,47 0%. NB i775, (afi; 8 45111... A. 


625] (holding that a decree of fore- 
closure fixing the liability of defen- 
dants for any deficiency that may 
arise on the sale of the property, 
and directing that execution issue 
therefor, is not final, so as to be 
appealable, until there has been.a 
judicial determination of the amount 
of. the deficiency after the _ sale); 
Thomson v. Barker, 108 Ill. 4387 [aff 
208 Ill. 229, 70 NE 318]; National L. 
Ins. Co. v. Fitzgerald, 61 Nebr. 692, 
-85 NW 948; Parmele v. Schroeder, 
59 Nebr. 553, 81 NW _ 506 [aff reh 
61 Nebr. 553, 85 NW 562, 87 AmSR 


466]. 
Conditional judgment, order, or 
decree see supra § 261. 


19. Montana Ore Purchasing Co. 
v. Butte, ete., Cons. Min. Co., 126 
Fed. 168, 61 CCA 426. 

20. U. S.—Halsted v. Forest Hill 
Co., 109 Fed. 820 (holding that a de- 
cree entered on a master’s report, to 
which exceptions were filed and ar- 
gued, fixing the amount and priority 
of claims against an insolvent cor- 
poration, and ordering a distribution 
of the fund arising from the sale 
. of his property, is a final decree from 
which an appeal lies); Potter v. Beal, 
50 Fed. 860, 2 CCA 60. 

Colo.—Haines v. Christie, 27 Colo. 
288, 60 P 567; Fischer v. Hanna, 8 
Colo. -A.. 471,,) 47. P:.308. 

Ind.—Hamriek v. Loring, 147 Ind. 
229. 45 NE 107. 

Wash.—State v. Jefferson County 
Super. Ct., 3 Wash. 696, 29 P 202. 

W. Va.—Kearfott v. Dandridge, 45 
W. Va. 673, 31 SE 947. 

[a] In the Philippine Isiands a 
judicial ruling declaring a person to 
be a lawful heir, with a right to a 
one-sixth part of the conjugal prop- 
erty of the deceased, is a final de- 
cision with respect to an hereditary 
right and, as such, is susceptible of 
exception and appeal, within the pe- 
riod allowed by law, by the party 


under Code Civ. Proc. 
Reyes vy. Ciria, 24 Philippine 


21. Denison, etc, R. Co. v. Ran- 
ney-Alton Mercantile Co., 104 Fed. 
595, 44 CCA 65 (holding that a de- 
cree of foreclosure and sale, which 
leaves the amount of the claims of 
the complainants undetermined, and 
the amount of the liability of defen- 
dants and their property unfixed, is 
not a final decree); Shumaker v. 
Louisville, ete. R. Co., 74 SW 211, 
24 KyL 2374. 

[a] Suit to wind up association 
or corporation.—Where a decree in 
a suit to wind up the affairs of a 
joint stock association expressly pre- 
termits any decision concerning the 
rights of the parties in the distribu- 
tion of the assets of the association 
between the shareholders, reserving 
such matter for later disposition, the 
decree is not final. Randolph _ v. 
Nichol, 74 Ark. 93, 84 SW 1037. 

22. Harris v. Tuttle, 62 SW 729, 
23 KyL 220; Worthington v. Brooks- 
Waterfield Co., 49 SW 450, 20 KyL 
1432; Hanson v. Bowyer, 4 Mete. 
(Ky.) 108; Bondurant v. Apperson, 
4 Mete. (Ky.) 30. And see Colley v. 
Wolcott, 187 Fed. 595, 109 CCA 425. 

23. Montgomery v. Anderson, 21 
How. (U. S.) 386, 16 L. ed. 160. 

24. Stultzfoss’ App., 3 Penr. & W. 
(Pa.) 265; Royer v. Tate, 1 Penr. 
& W. \(Pa.)-.227. 

25. Stillman v. Hart, 126 Fed. 359, 
61 CCA 309 (order allowing clerk a 
commission on fund and directing 
payment); Tuttle v. Claflin, 88 Fed. 
122, 31 CCA 419 (decree enforcing 
lien of attorney and directing pay- 
ment); Fischer v. Hanna, 8 Colo. A. 
471, 47 P 303 (holding that an ab- 
solute decree for a liquidated sum 
in favor of a lien claimant, making 
it a first lien on the proceeds of 
the property in the receiver’s hands, 
is a final judgment, although other 
claims are not yet adjudicated); 
Hamrick v. Loring, 147 Ind. 229, 45 
NE 107 (holding that, where there 
has been an assignment for credi- 
tors, and a preference has been 
sought over general creditors by rea- 
son of a prior chattel mortgage on 
part of the assigned property, a 
judgment declaring a priority, and 
directing the trustee to-pay from 
the funds arising from the sale of 
the mortgaged chattels a_ specified 
sum on such preferred claims, and 
that he take from said funds no 
part thereof on account of his serv- 
ices or those of his attorneys until 
all of the specified claims are fully 
paid, is final and appealable); Smith 


declaration, 
§ 782. 
127. 


111 Md. 696, 77 A 264 (holding that 
an order directing a trustee for the 
benefit .of creditors to pay out of 
the funds. in his hands a ‘certain 
amount to a creditor is appealable). 

Determination of part of cause or 
issues see supra § 259. 

§ chm as to all parties see supra 

Judgment, order, or decree for pay- 
ment of money see supra § 344. 

26. Wade v. Strever, 42 App. Div. 
330, 59 NYS 76 [rev -on -other 
grounds 166 N. Y. 251, 59 NE 825] 
(holding that an objection cannot be 
made to a judgment in foreclosure 
that it is not a final judgment, where 
it determines an issue as to priority 
between plaintiff and a defendant 
lienor, although the issues between 
plaintiff and another defendant lienor 
are undetermined, and the judgment 
directs that “no sale be had until 
all issues between all the parties 
hereto are found and determined by 
we court’). Compare supra §§ 259, 


27. Garry v. Jenkins, 109 Ala. 471, 
20 S 8; Gilbert v. Washington Ben. 
Enndowsnene Assoc., 10 App. (D. C.) 


28. Appeals under Pennsylvania 
arbitration laws see References [34 
Cyc 885]. 

Fees or other compensation of ref- 
eree or master see infra § 374. 

No appeal from: report or rulings 
of referee see infra § 445. 

F . S.—Grant v. Phenix Mut. 
De ing. sCosc L212 UsgS: L185 RaSCEHS495 
30 LL. ed. 909; Maas v. Lonstorf, 166 
Fed. 41, 91 CCA 627 (reference to 
master for accounting); Pittsburgh, 
etc., R. Co. v. Baltimore, etc., R. Co., 
61 Fed. 705, 10 CCA 20. 

Ala.—Lehman-Durr Co. v. Folmar, 
154 Ala. 480, 45 S 289; Kelly v. Hor- 
sely, 147 Ala. 508, 41 S 902; Robbins 
v. Brown, 145 Ala. 655, 39 S 588; 
Richardson v. Peagler, 111 Ala. 478, 
20 S 434; Jackson County y. Gullatt, 
84 Ala. 243, 3 S 906 

Ark.—Sennett vy. Walker, 92 Ark. 
607, 123 SW 769 (in equity). 

Cal.—Huneke y. Huneke, 12 Cal. A. 
199, 107 P 131 (holding that’ an or- 
der in divorce proceedings, appoint- 
ing referees and directing partition 
or sale of real property, and direct- 
ing that they report their action to 
the court for confirmation or modi- 
fication, is interlocutory, and hence 
unappealable). 

Ill.—Winter v. Dibble, 251 Ill. 200, 
95 NE 1093 (holding that an order 
referring a partition suit to a master 
for an accounting to enable the court 
to arrive at a decision for the ap- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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f oe eae: 128, 122 NW 678. 


determines the rights of the parties, so as to come 
within the definition of a final order or decree.*° 
And under statutes in some jurisdictions allowing 


an appeal from orders in an action 


portionment of costs, including a 
reasonable solicitor’s fee, and to re- 
port what would be a reasonable sum 
for the necessary services of com- 
plainant’s solicitor, was not review- 
able on appeal prior to an allowance 
of such fee); Stahl v. Stahl, 220 Ill. 
188, 77 NE 67; Barber v. Tolman, 176 
dW. As, 123%) C.. & .C;, Mlectric : Motor 
Co. v. Lewis, 47 Ill. A. 576; Ander- 
son v. Lundburg, 41 Ill. A. 248. 
Kan.—Savage v. Challiss, 4 Kan. 
319 (holding that an order of refer- 
ence is not appealable as an order 
affecting a substantial right in an 
action, when such order in effect de- 
termines the action and prevents a 
judgment, nor as an order involv- 
ing the merits, nor as an order af- 


fecting a substantial right made in 
special proceeding, or on a summary 
application in an action after judg- 


ment). 
Ky.—Weber v. Lightfoot, 152 Ky. 
83, 153 SW 24; Specht v. Barber 


Asphalt Co., 70 SW 192, 24 KyL 887 
(holding that, in a suit in equity to 
enforce a lien for street improve- 
ments, an order setting aside orders 
of dismissal as to certain defen- 
dants, and adjudging certain terri- 
tory to constitute a square within 
the meaning of the charter of the 
city, and referring the case to a 
special commissioner to reapportion 
the cost of improving a_ certain 
street, and to submit his report to 
the action of the court, was not a 
final order, nor appealable); Dengler 
v. Dengler, 8 KyL 344, Sw 645; 
Farmers Bank v. Rankin, 8 KyL 530; 
Bollinger v. Hanson, 5 Kyl 186. 
Siero ane v. Hezeau, 12 La. Ann. 

Md.—Hungerford v. Bourne, 3 Gill 
& J. 133; Snowden v. Dorsey, 6 Harr. 
& J. 114. 

Minn.—Bond v. Welcome, 61 Minn. 


48, 638 NW 3. 


Miss.—Ames vy. Williams, 73 Miss. 
Wi2,. 19, S673. 

Nebr.—Sewall v. Whiton, 85 Nebr. 
478, 123 NW 1042; Vrana v. Vrana, 


: Uses 
192. 


N. Y.—Peo. v. Smith, 85 N. Y. 628; 
Chesterman v. Eyland, 74 N. Y. 452 
(holding that an order of reference 
to take proof of facts relating to 
the manner in which the late cham- 
berlain of the city of New York had 
invested a fund, and his disposition 
thereof, ete., preliminary to an ap- 
plication for rélief by a person en- 
titled to the fund, reserving all ques- 
tions until such application, was not 
appealable as an order affecting a 


J.—Schnitzius v. Bailey, 


substantial right); Atty.-Gen. Vv. 
Continental 'L.. Ins. Co., 68 N.Y. 
343 (order of reference to take 


proof touching. an application of 
the attorney-general for dissolu- 
tion of an insurance company 
not appealable as affecting a sub- 
stantial right); Rogers v. Du- 
rant, 56 N. Y. 669 (holding that an 
order appointing a referee and re- 
quiring one who had refused to make 
an affidavit claimed to be necessary 
for the purpose of a motion to ap- 
pear before such referee and make 
affidavit [Code § 401], did not af- 
fect a substantial right of the wit- 
ness and was not reviewable in the 
court of appeals); Cruger v. Doug- 
jJass, 2 N. Y. 571, 4 HowPr 215; Cos- 
griff v. Dewey, 89 Hun 4, 34 NYS 
999. 

N. C.—Richardson v. Southern Ex- 
press Co., 151 N.-C. 60, 65 SE 616; 


Carolina, etc., R. Co. v. Bailey, 143 
N. GC 380; 55. SEH 778; Shankle v. 
Whitley, 131 N. C. 168, 42 SE 574; 


Williams v. Walker, 107 N. C. 334, 
12 SE 48; Blackwell v. McCaine, 105 
N. C. 460, 11 SE 360. 


APPEAL AND ERROR 


affecting a sub- 


Pa.—Offerle v. Reynolds Lumber 
Co,, 170 Pa., 29, 32 A540; Beitler v. 
Zeigler, 1 Penr. & W. 135; In re Fair, 
34 Pa. Super. 263 (holding that an 
order of the orphans court appoint- 
ing an auditor to pass upon excep- 
tions to an executor’s account, re- 
state and reform the account, and 
make distribution of ‘the balance 
found due, is an interlocutory order 
from which an independent appeal 
does not lie). 

S. C.—Mobley v. New York L. Ins. 
Co.,. 93 S. C. 381, 76 SE 1088; Good- 


|lett v. Goodlett, 88 S. C. 456, 70 SH 


437; Maytield v. Bessinger, 87 S. C. 
369, 69 SE 673 (an order of refer- 
ence is not appealable, unless it de- 
prives the appellant of a mode of 
trial to which he is entitled by law); 
Ex p. Ferguson, 82 S.-C. 563, 64 SH 
750; Jones v. Haile Gold Min. Co., 
79 S. C. 47, 60 SE 35; Fludd v. Equi- 
table L. Assur. Soc., 75-S. C. 315, 55 
SE 762 (refusal of court of equity to 
grant an order to take testimony not 
appealable); Hall v. McBride, 73 S. 
C. 227, 538 SE 368; Lockwood v. Lock- 
wood, 73 S. C. 198, 53 SE 87; Gregory 
v. Perry, 66 S. C. 455, 45 SH 4; Muck- 
enfuss v.. Fishburne, 65. S: C., 573, 
44 SE 77; Farmers’ Mut. Ins. Assoc. 
Vije BOLrys . Oo 4 o.oo £29) ol OB os 
(holding that an order denying a 
reference in a chancery cause for 
the purpose of taking testimony does 
not affect a substantial right or in- 
volvye the merits, within Code Civ. 
Proc. § ili, and is therefore non- 
appealable); Devereux vy. .McCrady, 
49 S. C. 423, 27 SE 467 (holding that 
an order of reference pursuant to 
Code Civ. Proc. § 293, where “an 
issue of fact shall require the ex- 
amination of a long account,” is not 
appealable, as it does not “involve 
the merits’). 

fee Pee v. McKee, 3 Yerg. 

Vt.—McArthur vy. Blondin, 86 Vt. 
62, 83 A 468. 

Va.—Stull v. Harvey, 112 Va. 816, 
72 SE 701; Beatty v. Beatty, 105 Va. 
213, 53 SH 2; Penn y. Chesapeake, 
CLGy OO.) cio) SE), 3: 

W. Va.—Rainey v. Freeport Smoke- 
less Coal, etc., Co., Wa Vae738l, 
52 SE 473 (holding that a decree of 
reference founded on an opinion that 
plaintiff and defendant have me- 
chanics’ liens against the real estate 
owned by defendant corporation as 
alleged in plaintiff’s bill, but not 
otherwise adjudicating the principles 
of the cause, is not final or appeal- 
able); Hill v. Cronin, 56 W. Va. 174, 
49° SE 132; Armstrong v. Ross, 56 
W. Va. 16, 48 SE 745 (both holding 
that an order of reference founded 
on the expressed opinion of the 
judge, in which the principles in- 
volved are not adjudicated, is not 
appealable under Code [1899] e 135 
§ 1, allowing an appeal in chancery 
where there is a decree or order 
adjudicating the principles of the 
cause); Buehler vy. Cheuvront, 15 W. 


Va. 479. 
Wis.—Wilt v. Neenah Cold Stor- 
age Co., 130 Wis. 398, 110 NW 177 


(holding that an order for a com- 
pulsory reference is not appealable, 
since, while it is one “affecting a 
substantial right made in an ac- 
tion,’ within Rev. St. [1898] § 3069 
subd 1, it is not one which ‘‘in ef- 
fect determines the action and pre- 
vents a judgment from which an 
appeal might be taken,’ within the 
further requirement thereof to make 
it appealable); Kingston 
ston, 124 Wis. 268, 102 NW 577 
(order appointing referee not a final 
order within Rev. St. [1898] § 3069 
subd 2, authorizing appeals from 
final orders affecting substantial 
rights in special proceedings); Hyde 


v. King- | 
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stantial right, or from orders involving the merits, 
ete., it is held that an appeal will lie from an order 
of reference in a case in which a reference is not 
authorized by law,*! or from an order denying a 


v. German Nat. Bank, 96 Wis. 406, 
71 NW 659. 

Can:—Doran vy. Jewell, 49 Can. S. 
C. 88 (statute allowing such appeals 
does not apply to pending action); 
Stephenson vy. Gold Medal Furniture 


Mfg. Co., 48 Can. S. C. 497; Géné- 
reux v. Bruneau, 47 Can. S. C. 400; 
Dunn .v., Haton, 4% Can. Si -C; 205; 


Crown L. Ins. Co. v. Skinner, 44 Can. 
S. C. 616; Wenger v. Lamont, 41 
Can. S. C. 603; Union Bank v. Dickie, 


41 Can. S. C. 13; Shaw v. St. Louis, 
8. Can: 8: C7385, : 
30. De Grasse v. H. W. Gossard 


Co., 236 Ill. 73, 86 NE 176 (holding 
that, on a bill for accounting under 
a license to use a patent, a decree 
finding facts substantially as al- 
leged in the bill and ordering a ref- 
erence, and ordering that, in stating 
the account, the master make spe- 
cific charges against defendant, and 
that defendant disclose _ specified 
facts within its knowledge, and re-> 
citing that the court retained juris- 
diction to enter such further order 
and decree as the case might re- 
quire, was appealable as a final de- 
cree); Klein v. Independent Brewing 
Assoc., 231 Ill. 594, 83 NE 434; Gray 
v. Ames, 220 Ill, 251,77 NE) 219575 
AnnCas 174 and note; Stahl v. Stahl, 
220 Ill. 188, 77 NE 67; Allison. v. 
Drake, 145 Ill. 500, 32 NE 537; Mat- 
tingly v. Elder, 44 SW 215, 19 Kyl 
1645 (holding that an order of ref- 
erence to a commissioner for the set- © 
tlement of an assigned estate in a 
suit brought for that purpose is a 
final order, from which an appeal 


may be prosecuted); Shaw v. St. 
Louis, 8 Can. S. C. 385. See also 
supra §§ 258, 259. 

31. Minn.—St. Paul, ete., R. Co. v. 


Gardner, 19 Minn. 132, 18 AmR 334. 

N. Y.—Martin v. Windsor Hotel Co., 
70 N. Y. 101 (appealable to the gen- 
eral term); Conway v. Farish-Staf- 
ford Co., 157 App. Div. 481, 142 NYS 
572; Levin v. Berlin, 141 App. Div. 
119, 125 NYS 761 (holding that the 
remedy is by appeal from the order 
of reference and not from an order 
refusing to vacate it); Albany Brass, 
etc., Co. v. Alton, 84 NYS 180 (hold- 
ing that an appeal lies both from an 
order of reference and from an or- 
der refusing to vacate such order); 
Whitaker vy. Desfosse, 20 N. Y. Super. 
678; Kain v. Delano, 11 AbbPrNS 
29; Cram v. Bradford, 4 AbbPr 193. 

N._C.—Duckworth yv. Duckworth, 
144 N. C. 620, 57 SH 396; Jones v. 
Wooten, 137 N. C. 421, 49 SH 915; 
Austin v. Stewart, 126 N. C. 525, 36 
SE 37; Smith v. Goldsboro, 121 N. C. 
350, 28 SE 479; Royster v. Wright, 
118 N. C. 152, 24 SE 746 (all cases 
of an order of reference improperly 
mace before disposition of a plea in 
ar). 

S. C.—Goodlett v. Goodlett, 88 S. 
C. 456, 70 SE 437 (if the order de- 
prives appellant of a mode of trial 
to which he is entitled by law); 
Davidson v. Copeland, 69 S. GC. 47, 
48 SE 33 (holding that, where a ref- 
eree had reported on the law and 
facts when the report was recom- 
mitted for further evidence, with 
the conclusions of the referee there- 
on, and after taking additional tes- 
timony, but before filing the report, 
the referee died, an order appoint- 
ing another referee to take further 
evidence and report was appealable). 

S. D.—Russell v. Whitcomb, 14 S. 
D. 426, 85 NW 860 (holding that 
under Comp. L. § 5236 subd 4, al- 
lowing an appeal from an order in- 
volving the merits of an action, or 
some part thereof, an order appoint- 
ing a referee to hear and determine 
all the issues is appealable). 

Orders affecting substantial rights 
see supra § 265. 
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reference in a case in which the party is entitled to 


it as a matter ot law.®? 


[§ 348] 


decree,?? as elsewhere explained.** 


error lies, subject to statutory restrictions, upon a 
final judgment on the report of a referee.** But no 
appeal or writ of error will lie if the judgment, or- 
der, or decree is merely interlocutory,*® unless it 
comes within the provisions of a statute allowing 


Orders determining action and pre- 

sees judgment, etc. see supra § 
Orders involving merits see supra 
264. 


32. Jones v. Sugg, 1386 N. C. 143, 
48 SE 575 (holding that, where the 
answer of the executor of an admin- 
istrator in a proceeding to compel an 
accounting did not constitute a valid 
plea in bar, the denial of a motion 
to refer on the ground that such 
answer did not set up a valid plea 
in bar affected a substantial right 
and was therefore appealable); Mc- 
Laurin v. Hodges, 43 S. C. 187, 20 
SE 991 (holding that where, in a 
suit to foreclose a mortgage, de- 
fendant sets up usury and a coun- 
terclaim for usurious interest, an 
order refusing a reference, and re- 
quiring the issues of usury and 
counterclaim to be tried by a jury, 
although interlocutory, was appeal- 


able). 

33. U. S.—Halsted v. Forest Hill 
Co., 109 Fed. 820 (decree on mas- 
ter’s report on claims against insol- 
vent corporation, ordering distribu- 
tion). 

N. Y.—Burgess v. Simonson, 45 N. 


Voss Carr sv) mimpall 1b App: 
Div. 928, 1386 NYS 347. 
Pa.—Lincoln y. Africa, 228 Pa. 


546, 77 A 918 (holding that a decree 
confirming a master’s report in par- 
tition proceedings is a final decree 


from which an appeal will lie); 
Haller’s Case, 44 Pa. Super. 481; 
Groff v. Lancaster City Sav. Fund, 


etc., Co., 38 Pa. Super. Ct. 567, 

Va.—Garrett v. Bradford, 28 Gratt. 
(69 Va.) 609. 

Wis.—Wisconsin M. & F. Ins. Co. 
Bank v. Durner, 114 Wis. 369, 90 
NW 485 (confirmation of referee’s 
report as to damages appealable). 

Can.—North Eastern Banking Co. 
vw. Royal Trust Co!) 4i Can! "S:.€., 1: 

fa] An order confirming the re- 
port of a referee appointed, after 
the dismissal of an action, to ascer- 
tain the damages sustained by rea- 
son of an injunction, is appealable 
as a “final order affecting a substan- 
tial right made in special proceed- 
ings,’”’ within St. (1898) § 3069 subd 
2. Wisconsin M. & F. Ins. Co. Bank 
v. Durner, 114 Wis. 369, 90 NW 435. 
See infra § 404. 

34. See supra § 256 et seq. 

85. Henderson v. Adams, 5 Cush. 
(Mass.) 610; Lyman vy. Arms, 5 Pick. 
(Mass.) 213; Short v. Pratt, 6 Mass. 
496; McPherson v. Cheadell, 24 Wend. 
(N. Y.) 15; Buttrick v. Roy, 72 Wis. 
164, 39 NW 345. 

[a] Facts must be found.—But a 
writ of error wouid not authorize 
the court of errors to examine a 
special report containing only evi- 
dence of the facts transpiring at the 
hearing. It was necessary that it 
be accompanied by a statement or 
findings of fact raising the question 
of law and showing its relation to 
the judgment. McPherson vy. Chea- 
dell, 24 Wend. (N. Y.) 15; Feeter v. 
Heath, 11 Wend. (N. Y.) 477. 

[b] In federal courts.—(1 he 
seems doubtful whether cases tried 
before a referee pursuant to state 
laws can be reviewed in the federal 
appellant courts under the existing 


(2) Judgment, Order, or Decree on Re- 
port of Referee or Master—(a) In General. A judg- 
ment, order, or decree entered on the report of a 
referee, auditor, or master is appealable if it comes 
within the definition of a final judgment, order, or 


APPEAL AND ERROR 


erees.37 


And a writ of 
ters.°8 


is appealable.®® 


acts of congress. Boogher v. New 
York ic Ins: Co., LOs SUAS ..0 0 ye 2O ean 
ed. 310; Dietz v. Lymer, 61 Fed. 792, 
10. CCA 71 [reh den 63 Fed. 758; f1 
CCA 410]; (2) But in any case they 
cannot be reviewed on writ of error 
unless a jury is waived in the mode 
provided by the act of 1865 (Rev. St. 
§§ 649, 700) by a written stipulation 
signed by the parties. Dundee 
Mortg., ete., Inv. Co. v. Hughes, 124 
Wie) tho) &. SOU Siuly tole gla. LOG.rooue 
Boogher vy. New York L. Ins. Co., 
supra; Dietz v. Lymer, supra. 

{c] Presumption of written stip- 
ulation.—Where a reference could 
not be ordered by a state law with- 
out the written consent of the par- 
ties to the action, it will be assumed 


that, where the record shows the 
order for a reference, the statute 
has been complied with and a 


jury waived by written stipulation. 
Boogher v. New York LLNS: 1Cox 
103 U. S. 90, 26 L. ed. 310; Dietz v. 
Lymer, 61 Fed. 792, 10 CCA 71 [reh 
den 63 Fed. 758, 11 CCA 410]. 

{d] In Delaware no writ of error 
will lie to a judgment rendered on 
a report of referees in the superior 
court except on error which appears 
by the record in the judgment or 
proceeding in the court below. Lay- 
ton v. Sussex County, 11 Del. 13. 

36. U. S.—Scott v. Wilson, 115 
Fed. 284, 53 CCA 76 (holding that 
an order, in a proceeding by a third 
person to recover property in the 
possession of a bankrupt, overruling 
exceptions to the report of a ref- 
eree and approving such report, is 
not a final decree, and is therefore 
not appealable). 

Cal.—Peck vy. Courtis, 31 Cal. 207. 

Ida.—Jones v. Quayle, 3 Ida. 640, 
32 P 1134. 

Ind. T.—Woods v. Woods, 5 Ind. 
T. 475, 82 SW 878 (holding that an 
order confirming the report of a 
master in chancery, not being a 
final disposition of the cause, is not 
appealable). 

Ky.—Cottrell v. Barnes, 90 SW 
1048, 28 KyL 1014; Paul v. Weitlauf, 
71 SW 632, 24 KyL 1480 (both cases 
order merely confirming a. commis- 
sioner’s report not appealable). 

Mich.—Bewick v. Alpena Harbor 
Impr. Co., 39 Mich. 700. 

N. Y.—Osborn vy. Cardeza, 180 N. 
Y. 69, 72 NE 625 (holding that the 
fact that a judgment entered on re- 
port of a referee, directing an ac- 
counting by the trustees of a dis- 
solved corporation, gave plaintiff 
judgment for costs did not render it 
final, the provision for costs being 
an irregularity which should have 
been corrected by a motion to strike 
out); Garezynski v. Russell, 75 Hun 
512, 27 NYS 461; Peo. vo Kent, 58 
HowPr 407. 

N. C.—Beck v. Thomasville Bank, 
157 N.C.1105, 72 SH 632; Smith “y. 
Miller, 155 N. C. 242, 71 SE 353 [cer- 
tiorari den 155 N. C. 247, 71 SE 355]; 
Pritchard vy. Panacea Springs Co., 151 


|N. C. 249, 65 SE 968; Riley v. Sears, 


151 N. C. 187, 65 SE-912; Greenlee 
v. Greenlee, 150 N. C. 638, 64 SE 
763 (holding that no appeal lies from 
an order permitting parties to with- 
draw their exceptions to a referee’s 
report and their demand for a jury, 


« 
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appeals from interlocutory judgments, orders, or de- 
A decree overruling exceptions to a com- 
missioner’s report and confirming the report as to 
questions involved in such exceptions is, as to such 
exceptions, a final decree from which an appeal will 
lie under a statute allowing an appeal from a de- 
eree adjudicating the principles of the cause, al- 
though the report is recommitted as to other mat- 
It has also been held that an order setting 
aside a report of a referee and ordering a jury trial 


In some jurisdictions, however, in 


the case of a reference by consent, the right to ap- 
peal from the judgment or decree on the report of 


under Clark Code § 548, allowing an 
appeal from a judicial order, involy- 
ing a matter of law or legal infer- 
ence, which affects a substantial 
right, or which determines the ac- 
tion and prevents a judgment from 
which an appeal might be taken); 
Henderson v. McLain, 146 N. C. 329, 
59 SE 873 (refusal of superior court 
to set aside the report of a referee 
on the ground of newly discovered 
evidence not reviewable); Brown y. 
Nimocks, 126 N. C. 808, 86 SE 278; 
Kerr v. Hicks, 122 _N. C. 409, 29 SH 
370; Alexander v. Alexander, 120 N. 
C. 472, 27 SE 121; Keystone Driller 
Coy ves Worth, 117 ING Cals Toss iSr 
427; Hailey’ v. Gray, 93 N. Ce 195. 

Oh.—Luhrig Coal Co. v. Montgom- 
ery, 28 Oh. Cir. Ct. 258 (holding that, 
while judgment as to damages 
claimed, dependent on the report of 
a referee, remains to be rendered, 
all the issues of a cause are not 
disposed of, and proceedings in error 
are premature). 

Pa.—In:.re Hoyt, 232 Pa. 189, 81 A 
203; In re Turner, 183 Pa. 543, 38 A 
1040 (holding that an order that fur- 
ther consideration of exceptions to 
the report of an auditor, to whom 
exceptions to an executor’s account 
had been referred, stand over until 
after the filing of an award, is not 
a final order, allowing appeal to re- 
view the questions involved in the: 
exceptions); In re Wesner, 4 Walk. 
338 (decree confirming an auditor’s 
report absolutely, but ordering part 
of the distribution to be suspended 
until the determination of a suit at 
law involving conflicting claims to 
such part is not appealable because 
not final); Beach’s Est., 30 Pa, 
Super. 572. 

R. I—McAuslan vy. McAuslan, 34 
R.1) 4625-83: A837. 


S. C.—Sherwood vy. McLaurin, 96 
S. C. 348, 80 SE 609. 

Lenn——Brandone. Vv. Crouch: oot 
Heisk. 605. 

Can.—Clarke v. Goodall, 44 Can. 
S. C. 284. 

[a] An order reversing the rul- 


ing of a referee in striking out part 
of the answer and restoring the al- 
legations stricken out is not appeal- 
able. Sherwood vy. McLaurin, 96 S. 
C. 348, 80 SE 609. 

[b] Pro forma judgment on re- 
port of referee not appealable see 
Overman v. Lanier, 156 N. C. 537, 72 
SE 575. And see infra § 461. 

37. Harty. Hiatt, 2) Ind) 1.245. 
48 SW 1038 (order sustaining excep- 
tions to referee’s report); Stevenson 
v. Felton, 99 N. C.'58, 5 SH 399; Gar- 
rett v. Bradford, 28 Gratt. (69 Va.) 
609; Hopkins vy. Prichard, 51 W. Va. 
385, 41 SE 347. 

Orders affecting substantial rights 
see supra § 265. 

Orders determining action and pre- 
venting judgment, etc. see supra § 


266. 
38. Garrett v. Bradford, 28 Gratt. 
(69 Va.) 609. And see Hopkins v. 


Prichard, 51 W. Va. 385, 41 SE 347. 

39. Stevenson v. Felton, 99 N. GC 
58, 5 SE 399. Compare however 
Riley v. Sears, 151 N. C. 187, 65 SBE 
912 (holding that, where an order of 
reference was made without objec- 
tion properly noted, and on excep- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the referee or auditor is denied,*® or will not lie, 
unless a jury trial is demanded within a certain 


time.*1 
Petition for rehearing. 


firming the report.*? 
[§ 349] 


special statutory provision.** 
[§ 350] 


tions being filed to the referee’s re- 
port the court made an order sub- 
mitting the issue to the jury, an ap- 
peal from the latter order would 
not lie, it not being a final judg- 
ment). 

40. Doane vy. Simmons, 31 R. I. 
530, 77 A 775; Blanding v. Sayles, 21 
Peds 211, 42 A 872. 

41. 
rick, 100 Me. 494, 62 A 214 (holding 
that, where a bill in equity is re- 
ferred under rule of court by con- 
sent, without conditions or limita- 
tions as to the powers of the ref- 
eree, and the referee reports the 
facts and his conclusions thereon, 
and his report is accepted, an appeal 
from a final decree in accordance 
with the terms of the report will 
not lie). 

42. Haller’s Case, 44 Pa. Super. 
481. 

[a] Treated as petition for bill 
of review.—Even though a petition 
for a rehearing on exceptions to an 
auditor’s report should be treated as 
a petition for a bill of review, the 
party losing has no standing to ap- 
peal, unless he shows that his ap- 
plication was founded either on error 
in law apparent on the record with- 
out the aid of extrinsic evidence, or 
on matters of fact dehors the rec- 
ord, which had arisen or been newly 
discovered since the decree, and 
could not by the exercise of reason- 
able diligence have been discovered 
before. Haller’s Case, 44 Pa. Super. 


hes 
S.—In de Strauss, 211 Fed. 
123° "497 CCA 52 

Ky. —vVinson v. Lrredsé 1 SW 478, 
8 KyL 350. 

N. Y.—An order denying a motion 
to send a cause back to a referee 
for further findings will not be re- 
viewed in the court of appeals ex- 
cept upon appeal from the judgment. 
Quincey v. Young, 53 N. Y. 504. 
See also Hunt v. Chapman, 62MIN} Ye 
333: Matter of Post, 19 NYS 18. 
And see White v. White, 138 App. 
Div. 272, 122 NYS 885 (holding that, 
upon the court’s refusal to confirm 
the report and its rereference to the 
same referee, the proper procedure 
of the party desiring a reference to 
a new referee was to move for a 
new trial before another referee to 
be named by the court, and not to 
appeal from the order). 

N. C.— Pritchard v. Panacea 
Springs Co., 151 N. C. 249, 65 SH 
968; Southern Chemical Co. _v. 
Lackey, 140 N. C. 32, 
Kerr  v.~ Hicks, 122 N.C. 409, 
SE 370; Alexander y. Alexander, 120 
IN AG? 472, 2 ASE Shale warren’ -v. 
Stancill, 117 N. C, aS pe O28) CaS Di as oe 
Torrence v. Davidson, 90 N. C. 2: 
Jones v. Call, 89 N. GC. 188; Barrett 
v. Henry, 85 N.C. 321; State v. Mag- 
NIN Sb aN: aC Pal D4. 

Pa.—Com. v. Bonner, 238 Pa. 339, 
86 A 198; In re Hoyt, 232 Pa. 189, 
81 A 203; Moore v. Lincoln Park, 
etes, Goi, .196.: Pa. 519, ° 46) 5A" 857; 
Beach’s Est., 30 Pa. Super. 572. 

Ss. C.—Muckenfuss v. Fishburne, 


Where exceptions to an 
auditor’s report are dismissed and the losing party, 
without taking an appeal, petitions for a rehearing, 
a decree dismissing such petition is not appealable, 
but an appeal should be taken from the decree con- 


(b) Recommitting Report. 
recommitting or refusing to recommit a report or a 
part thereof to a master, auditor, or other referee is 
not appealable,*? unless the case comes within some 


(3) Removal of Referee. 
nying a motion to remove one of the referees named 


Piscataquis Sav. Bank v. Her- |- 
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by the consent of the parties after trial had before 
them and after their report is set aside and the 


cause referred back for further testimony, is not ap- 


pealable.*® 


[§ 351] yr. Orders and Proceedings after Judg- 
ment, Decree, or Prior Order *®—(1) In General. 
the absence of a statute to the contrary, decisions 
made in a cause after a judgment or decree therein 


In 


are not appealable or subject to a writ of error, 


An order 


An order de- 


65 S. C. 5738, 44 SE 77 (holding that 
defendant cannot appeal from an 
order recommitting an equity cause 
to take and report other testimony, 
except for want of jurisdiction or 
failure to grant a mode of trial to 
which he was entitled by law); Mc- 

Crady v. Jones, 36 S. C. 136, 15 SH 

430; Symmes v. Symmes, 18 Ss. GC. 601. 
Tenn. —Matter of Johnson, 9 Lea 

625; Porter v. Burton, 10 Heisk. 584. 
W. Va. —Hooper vy. Hooper, 29 W. 

Va. 276, 1 SE 280. 

[a] Remedy by motion.—Where, 
in an action brought to foreclose 
a mortgage, the referee’s report 
states the amount due at the time 
of the commencement of the action, 
and that due at the date of his re- 
port, before which latter date, after 
the time of the commencement of 
the action, the payment of the prin- 
cipal fell due under the provisions 
of the mortgage, and the judgment 
sets forth the latter amount as due, 
the remedy of defendant is by mo- 
tion to correct the judgment, and 
conform the same to the report, and 
not by an appeal therefrom. Wal- 
bridge v. James, 4 Hun 793 mem 
[aff 66 N. Y. 639 mem]. 

44. Davidson vy. Copeland, 69 S. 
C. 47, 48 SE 33 (referred to supra 
§ 347 note 31). 

45. Perry v. Moore, 2 E. D. Smith 
GNA YS) £32¢ 

46. Cross-references: 
Content proceedings see 

396. 

Decisions in relation to executions 
and judicial sales see infra § 363 
et seq. 

Judgments or orders as to costs see 
infra § 374 et seq. 

Judgments or orders in supplemen- 
tary proceedings see infra § 417. 

Rulings as to verdict and findings 
see supra § 299. 

Rulings as toe new trial see supra 
§ 337 et seq. 

Setting aside or refusal to set aside 
Reena or nonsuit see supra § 


47. U. S.—Chicago, etc, R. Co. 
v. Fosdick, 106 U. S. 47, 1 SCt 10, 
27 L. ed. 47; Blossom’ v. Milwaukee, 
ete. ;sRieCo;el Wall) 6557 4% L. led. 
673; Nelson v. Meehan, 155 Fed. 1, 
83 CCA 597, 12 LRANS 3874; Honey 
v. Chicago, ete., R. Co., 82 Fed. 773, 
27 CCA 262; In re Woerishoffer, 75 
Fed. 335, 21 CCA» 375. 

Ala.—Baggett v. Alabama Chemi- 
eal Co., 156 Ala. 637, 47 S 102; Brad- 
ford v. Weedon, 152 Ala. 661, 44 S 
865; Birmingham R., etec., Co. v. Tan- 
ner, 40 S 58; Montgomery Tract. Co. 
v. Harmon, 140 Ala. 505, 37 S 371; 
Craft v. Cowart, 123 Ala. 110, 26 S 
209 (holding that the judgments of 
a probate court refusing to grant 
the motion of an administrator de 
bonis non to revive and authorize 
the execution of a decree of the 
court to sell lands, made on the ap- 
plication of the administrator in 
chief, and which was never executed 
because of his death, is not review- 
able by appeal, mandamus being the 
apprupriate remedy). 


infra § 


unless they come within the definition of a final 
judgment, order, or decree, or are in the nature 
thereof, and the error complained of originates 
therein, or unless such subsequent decision was be- 
yond the power. of the court.*? 
tions it is expressly provided that judicial proceed- 
ings subsequent to final judgment may be reviewed 


In some jurisdic- 


Ariz.—Spicer v. Simms, 6 Ariz. 347, 
572 P10: é 

Ark.—Ayers v. Anderson-Tully Co., 
89 Ark. 160, 116 SW 199. 

Colo.—Denver First Nat. Bank v. 
Follett, 46 Colo. 452, 104 P 954; Dick- 
inson v. Dickinson, 46 Colo. 351, 104 
P 414; Green v. Thatcher, 31 Colo. 
363, 72 P 1078; Thomas v. Thomas, 
10“Colok A. 51170; 50 SP o2tt: 

Conn.— Russell Lumber Co. 
Smith, $2 Conn. 517, 74 A '949, 

D. C.—Behrens v. MacFarland, 30 
App. 538; Babbington v. Washington 
Brewery Co., 13 App. 527; Meyers v. 
Davis, 13 App. 361; Condon v. Gray, 


LEFSD MEN 330% 
Ill.—Jenkins, ete, Co. v. Wells, 
452, 17 NE 236 {aff 123 Til. 


Vv. 


220 Til. 
A. 280]; Murphy we Peo, 207 Tle Sane 
69 NE 782; Falcon Engineering Co. 


-v. Wright, 171 TW. A! 519; De Clerque 


v. Campbell, 125 Ill. A. 357; Jen- 
a ete... Cos ve) Wells, 123) Tilly Ae 
Kan.—List v. Jockheck, 45 Kan. 
349, 27 P 184 
Ky.—Christman v. Chess, 102 Ky. 
230, 48 SW 426, 19 KyL 1243; Ma- 
jors v. Continental Casualty Co., 111 
SW 299, 33 KyL 728; Louisville, etc., 


R. Co. v. Schmidt, 47 SW 2138, 20 
ae 551. 
a;—Wesmann’s- “Suce:, 110 9) tua. 
930, 34 S 878. 
Md.—Decker v. Fahrenholtz, 107 


Md. 515, 68 A 1048, 72 A 339. 

Nebr.—-Trimble.v. Corey, 86 Nebr. 
5, 124 NW 907; Continental Trust 
Co. v. Peterson, 76 Nebr. 411, ° 107 
NW_ 786, 110 NW - 316; Browne v. 
Croft, 3 Nebr. (Unoff.) CIBEY 91 NW 
177 [reh den 3 Nebr. (Unoff.) 134, 93 
NW 406]. 

N. M.—Socorro County v. Black- 
ington, 11 N. M. 360, 68 P 938. 

N. Y.—Rudiger v. Coleman, 206 N. 
Y. 412, 99 NE 1049 (order made in 
action on an application incidental 
and auxiliary to the judgment for 
the purpose of enforcing rights al- 
ready determined). 

Okl.—Aitna Bldg., ete., 
Williams, 26 Okl. 191, 1039 P= T1005 
Maddle v. Beavers, 24 Okl. 703, 104 
P 909; Byars v. Sprouls, 24 Okl. 299; 
103 P 1038. 

Or.—Bowman v. Holman, 48 Or. 
351, 86 P 792. 

Pa.—Chew’s App., 8 Grant 294; 
Boar is Se Est., 38 Pa. Super. 522. 
S. D.—Meade County. Bank 

Deckert S:"Dii590% IIeN We soe 

Tex._Wolf. v. Sahm, 55-Tex. Civ. 
A. 564, 120 SW 1114, 121 SW 561. 

Va. — Smiley v. Provident Life, etc., 
Cox: 106) Va- SE 56 SSE w2se 

[a] Granting leave to plead.—An 
order entered in a cause after de- 
cree granting a person not served or 
notified of the suit leave to plead to 
the bill, as provided by statute, the 
decree ‘not being set aside, is not 
final but interlocutory, and is not 
appealable. Jenkins, ete, Co. v. 
Wells, 123 Ill. A. 280 [aft 220 Til. 
452, 77 NE 236]. 

[b] An order requiring the attor- 
ney for defendant to return a cer- 
tifled copy of a judgment, on the 


Assoc. v. 


Vv. 
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only in connection with a review of the latter.48 
As a general rule, however, even in the absence of 
special statutory provisions, an appeal may be taken 
upon matters arising after a final appealable judg- 
ment or decree which require the judicial action of 
the court in relation to the rights litigated in the 
main suit making necessary a substantive and im- 
portant order or decree, when such order or decree 
partakes of the nature of a final decision of those 
But the appeal must be prosecuted on 
some new and distinct ground not covered by the 
original judgment or decree;°° and it has been held: 
that on such an appeal only matters arising subse- 


rights.*9 


ground that such copy is incorrect, 
does not purport to change the judg- 
ment entered, does not tend to affect 
the merits of the cause, and is in- 
terlocutory and not appealable. Fal- 
con Engineering Co. v. Wright, 171 
TE VAG b 19) 

48. Shull v. Shull, 52 Colo.. 170, 
120 P 157; Denver First Nat. Bank 
v. Follett, 46 Colo. 452, 104 P 954; 
Emanuel v. Fielding, 31 Colo. 440, 
72 P 1079; Green v. Thatcher, 31 
Colo; 86 3je lai by 10 78e-eSchmidt ovis 
Dreyer, 21 Colo. 100, 39 P 1086. And 
see Pierce vy. Hamilton, 55 Colo. 448, 


135. . 796: 
49. U. S.—In re Farmers’ L. & 
tT. Co, (129)Us Si 206,..9 “SCt.265,.,32 


L. ed. 656 (holding that an order 
of a circuit court of the United 
States in a suit in equity for the 
foreclosure of a mortgage upon the 
property of a railroad company, that 
the receiver of the mortgaged prop- 
erty might borrow money and issue 
certificates therefor to be a first lien 
upon it, made after final decree of 
foreclosure, and after appeal there- 
from to the supreme court, and after 
the filing of a supersedeas bond, es- 
tablished, if unreversed, the right of 
the holders of the certificates to 
priority of payment over the mort- 
gage bondholders, and was a final 
decree from which an appeal might 
be taken to the supreme _ court); 
Burnham vy. Bowen, 111 U. S. 776, 4 
SCt 675, 28 L. ed. 596; Williams v. 
Morgan, 111 U. S. 684, 6 SCt 638, 28 
L. ed. 559; Fosdick v. Schall, 99 U. 
S. 235, 25 L. ed. 339; Blossom vy. Mil- 
waukee, etc., R. Co., 1 Wall. 655, 17 
L. ed. 673; Forgay v. Conrad, 6 How. 
201, 12 L. ed. 404; Newcomb v. Bur- 
bank, 159 Fed. 568; Wilson v. Cal- 
culagraph Co., 153 Fed. 961, 83 CCA 
77; Miocene Ditch Co. v. Moore, 150 
Fed. 483, 80 CCA 301. 
Conn.—Barber v. Mexico Interna- 
tional Co, ‘74 Conn. 652;. 51: Ay 857, 
92 AmSR 246 (holding that an order 
in a cause made-after a judgment 
appointing a receiver, if final in its 
nature as to the particular parties 
and matters affected by it, may be 
the subject of a separate appeal). 
D. C.—Mitchell v. Evans, 18 App. 
254 (holding that, where money is 
deposited in the trial court in lieu 
of an appeal bond, and to operate as 
security for the cost of appeal only, 
and not as a supersedeas of the 
judgment appealed from, an appeal 
lies to the court of appeals from 
an order of the trial court, after 
dismissal of the appeal, granting a 
motion by the judgment creditor to 
subject such deposit to the payment 
of the judgment, and overruling a 
counter motion by the judgment 
debtor to direct the clerk to pay 
the money so deposited to his at- 
torney, to whom It belonged); Con- 
don-v.Gray, -11%,,D. .C:,.. 330; 
Ida.—Dahlstrom v. Featherstone, 
18 Ida. 179, 110 P 243 (holding that, 
where a final decree has been en- 
tered in a foreclosure suit awarding 
judgment and attorney’s fees in 
favor of the judgment creditor, and 
subsequently the judgment is satis- 
fied of record by the creditor as pro- 
vided by statute, and the court on 
motion of the attorney who pro- 
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viewed.°+ 


eree.°® 


cured the judgment vacates the sat- 
isfaction thereof and enters an or- 
der adjudging the attorney to be the 
equitable assignee of the judgment 
in the amount of fees owing him 
and ordering execution to issue out 
of the original action in favor of 
the attorney, such judgment is a 
final judgment within Rey. Codes § 
4807 subd 1, providing that an ap- 
peal may be taken to the supreme 
court from a final judgment in an 
action or special proceeding). 

Ill.—Peo. v. Cohen, 163 Ill. A. 115 
(holding that a writ of error lies 
to review a final order of the mu- 
nicipal court of Chicago in a pro- 
ceeding supplemental to a judgment). 

Iowa.—Oyster v. Bank, 107 Iowa 
39, 77 NW 523 (holding that, where 
a decree established an attorney’s 
lien on notes and provided that 
plaintiff might accept them at par In 
payment of the decree, and before 
all had been credited on the decree 
the parties agreed that the court 
might appoint the clerk as _ their 
agent to collect the notes, and to 
hold them and their proceeds sub- 
ject to its order, an order on the 
clerk to turn over the notes and 
proceeds to plaintiff was appealable). 

Ky.—Aull v. Bowling Green Opera 
House Co., 122 Ky. 621, 92 SW 943; 
Maxwell vy. England, 115 Ky. 783, 74 
SW 1091, 25 KyL 123 (holding that 
a judgment overruling a demurrer 
to a response to a motion for.a rule 
on a master commissioner of the 
court procured to compel him to pay 
over to the movant as trustee ap- 
pointed by a previous judgment a 
certain trust fund held by such com- 
missioner, was a final and appealable 
order); Vanmeter v. Parker, 43 SW 
200, 19 KyL 1229. 

La.—See Durke v. Crane, 112 La. 
156, 36 S 306. 

Mass.—Perkins v. Bangs, 206 Mass. 
408, 92 NE 623 (appeal from judg- 
ment of municipal court vacating a 
return of satisfaction of judgment 
and awarding a new execution). 

Mich.—Perkins v. Perkins, 147 NW 
555; Wing v. Warner, 2 Dougl. 288. 


Minn.—Lamprey v. St. Paul, etc., 
R. Co., 86 Minn. 509, 91 NW 29. 
Mo.—Pickel v. Pickel, 176 Mo. A. 


673, 159 SW 774. 

Nev.—Wilde v. Wilde, 2 Nev. 306. 

R. I.—McAuslan v. McAuslan, 34 
R. I. 462, 83 A 887. 

[a] Revival of suit.—On a bill 
in equity to revive, in the name of 
the executor of plaintiff, a suit in 
equity which had:+gone to final de- 
cree, a decree of revival, entered 
after due notice to defendants, and 
after their appearance and pleading 
to the bill, is a final decree from 
which an appeal will lie. Terry v. 
Sharon, 131.U: S. 40,:9| S@t.:705,2 33 
L. ed. 94. Compare supra § 325. 

[b] When a transcript of a judg- 
ment has been filed in a district 
court under a statute requiring it to 
be treated as a judgment obtained 
in that court, the court has juris- 
diction to consider a motion made 
with the object of enforcing the de- 
cree, and an appeal will lie from an 
order made thereon. Oyster v. Bank, 
107 Iowa 39, 77 NW 523. 

50. Condon v. Gray, 17 D. C. 330. 


quent to the final judgment or decree can be re- 
An appeal will not lie where the action 
of the court is in the exercise of a mere ministerial 
duty,°? or is diseretionary;°* nor, as a rule, where 
it is merely in execution of the final judgment or 
decree previously rendered,°* unless the question is 
whether the judgment or decree had already been 
carried out,°> or unless the errors complained of 
originated in the subsequent judgment, order, or de- 
And when the decree appealed from is 
dependent upon the decree to execute which it was 
rendered, it is vacated by the reversal of such prior 
decree, and in such ease the appeal which brings it 


51. McAuslan v. McAuslan, 34 R. 
I. 462, 83 A 887. 

52. Blossom v. Milwaukee, etc., 
R. Cos. 1 Wall-"CUSS!) 655.017 eds 
673. See supra § 129. 

53. Ala.—Ex p. Parker, 172 Ala. 
136, 54 S 572, 

Ark.—West v. State, 7 Ark. 293. 

D. C.—Magruder vy. Schley, 17 
app. 227; Meyers v. Davis, 13 App. 

Md.—Norris v. Ahles, 115 Md. 62, 


80 A 654: 

N. J.—State Mut. Bldg. etc, 
Assoc. v. Williams, 78 N. J. L. 720, 
75 A 927; Red Bank First Nat. Bank 
v. Jones, 44 -N. J. L. 60. 

See supra §§ 288-290. 

. U. S—In re Woerishoffer, 75 
Fed. 335, 21 CCA 3875 (holding that 
holders of receiver’s certificates, who 
were parties to the main cause in 
which the certificates were issued, 
and in which was rendered a final 
decree marshaling liens, and adjudg- 
ing that current expenses of the 
receivership were entitled to priority 
over the certificates, and subsequent 
decrees adjudging the claims of cer- 
tain interveners to be for expenses 
of that character, but who failed to 
appeal from such decrees, could not 
appeal from a_ subsequent order, 
made at chambers in vacation, mere- 
ly to carry out the former decree 
by directing the clerk to prepare 
checks on the registry in favor of 
the parties previously adjudged en- 
titled to payment, on the ground 
that the latter was the first decree 
rendered contradictorily to them). 
tas C.—Condon v. Gray, 17 D. CG 


La.—Wegmann’s Succ., 110 La. 930, 
34 S 878; Drew v. Creditors, 49 La. 
Ann. 1641, 22 S 956; Boutte v. Boutte, 
30 La. Ann. 177; State v. Judge Sec- 
one Judicial “Dist; Ct) f27 alta wearing 

Mont.—Chicago, etc, R. Co. 
White, 36 Mont. 487, 93 P 350. 

Pa.—Chew’s App., 3 Grant 294 
(order directing payment of money 
previously decreed); Jennings’ Est., 
38 Pa. Super. 522 (holding that no 
appeal lies from a mere order to 
pay made by the orphans court, in 
accordance with its previous decree 


V- 


-|of distribution, from which no ap- 


peal was taken; the decree cannot 
be collaterally attacked on an ap- 
peal from such order). . 
55. Wegemann’s Succ. 110 La. 
930, 34 S 878; Lamprey y. St. Paul, 
ete., R. Co., 86 Minn. 509, 91 NW 29 
(holding that, where the court, after 
entry of judgment for specific per- 
formance requiring plaintiff to de- 
posit the price in court, on applica- 
tion of defendants, determined that 
plaintiff had not complied with the 
terms of the judgment, such supple- 
mental judgment was appealable). 
_56. Chicago, ete., R. Co. v. Fos- 
dick, 106 U. S. 47, 1 SCt 10, 27 L.. ed. 
aap Denégre v. Bayhi, 35 La. Ann. 


{a] No prior judgment or decree 
to sustain order.—An order made os- 
tensibly to execute a judgment or 
decree is appealable if there was no 
judgment or decree to justify the 
order, Denégre v. Bayhi, 35 La. Ann. 
255 (holding that an appeal would 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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into review will be dismissed for want of a subject 
matter on which to operate.>7 

[§ 352] (2) Special Statutory Provisions in 
General. Under express statutory provisions in 
many jurisdictions, varying somewhat in language, 
an appeal will lie from ‘‘any special order made 
after final judgment,’’ or from ‘‘an order’’ or a 
‘final order,’’ or an order or final order ‘‘ affecting 
a substantial right,’’ ‘‘in an action after judg- 
ment,’’ ‘‘in a proceeding after judgment or de- 
cree,’’ or ‘‘made upon a summary application in an 
action after judgment,’’ ete.5> Particular orders 
after judgment or decree may also fall within other 
statutes providing for appeals, such as a statute 
allowing an appeal from an order affecting or in- 
volving the merits,®® orders affecting a substantial 
right and determining the action or preventing judg- 
ment,°° or orders affecting a substantial right made 
in a special proceeding, ete. 

Application of statute in general. Under the stat- 
ute allowing an appeal from any special order made 
after final judgment, it has been held that such spe- 
cial order, to be appealable, must be one which 
affects the judgment or bears some relation to it, 
either by way of enforcing it or staying its opera- 
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tion, or it must concern some pending motion in 
the case itself;°? but it need not Hollow the judg- 
ment in the same line of proceeding.®* It is one 
applied for after final judgment, and not every 
order that may be made by the court in the hearing 
to determine whether the order applied for shall be: 
granted.*4 Any special order made after final judg- 
ment which affects such judgment, although not de- 
pendent upon it, is appealable.®® Under a statute 
authorizing appeals from final orders affecting sub- 
stantial rights made upon a summary application 
after judgment, it has been held that such an order 
is a final order based upon the judgment and as- 
suming its validity.°° An order is none the less a 
“¢special order made after final judgment,’’ within 
the meaning of such a statute, because it was made 
by the judge of another court where he is author- 
ized by law to take jurisdiction of the proceedings.** 
Under the express terms of most of these statutes 
the order made after judgment, to be appealable, 
must be a final one,®* and it must affect a substan- 
tial right of the party appealing.®® An appeal will 
not lie under the statutes from orders after judg- 
ment which are within the discretion of the court,”° 
or which relate to mere matters of practice."! 


lie to vacate an order putting one in 
possession of an estate, where there 
had been no BSE ER to sselty ne yi 

57. Chicago, etc., Co. Fos- 
Seay tke Lis igs iy 247 a oa Rsct 10. Your Tn 


58. See statutes of the several 
jurisdictions; and: 

Ariz.—Levy v. Stofella, 14 Ariz. 
262, 127: 725. 

Cal. —Rogers v. Santa Cruz Super. 


Ct., 158 Cal. 467, 111 P 357; Gordan 
v. Graham, 153 Cal. 297, 95 P 145; 
Sierra Union Water, eto., Co. Vv. 


Wolff, 144 Cal. 430, 77 P 1038; Dunn 
Vv. Dunn,* 137 Cal. 51,. 69, 2 847; Ala- 
meda v. Cohen, 133 Cal. 5, 65 Pp 127; 
Los Angeles v. Pomeroy, 132 Cal. 
340, 64 P 477; Thompson vy. Alford, 
128 Cali.227, 601, P 7686s “Wells® ‘Vv. 
Anthony, 35 Gal. 696; Gilman v. Con- 
tra Costa County, 8 Cal. 52, 68 AmD 
290; Hibernia Sav., etc.,, Soc. v. Coch- 
ran, 6 Cal. Unrep. Cas. 821, 66 P 732; 
Tuffree v. Stearns Ranchos Co., 6 
Cal. Unrep. Cas. 134, 54 P 826; Engel 
vi Ehret, 21 Cal. AN 11 2,91307P 1197; 
Taylor v. Darling, 19° Cal. A. 232, 
125 P 249; Magee v. Solano County 
Super, Cty a0 Cale Ay Toe 1017 Pr 532. 

Ida.—McElroy v. Whitney, 24 Ida, 
210, 183 P 118; Shumake v. Shumake, 
17 Ida. 649, 107 P 42; Oliver v. Koo- 
tenai County, fevkda Zs 907 PSO us 
Dahlstrom v. Portland Min. Cos, 13 
Ida. 87, 85 P 916; Coey v. Cleghorn, 
10. Ida. 162, 77 P 33i. 

Ind. T.—Hart v. Haatier 2) Inder, 
245, 48 SW 1038. 

Kan.—Keehler v. Ball, 2 Kan. 160, 
83 AmD 451. 

Minn.—Aitkin County v. Morrison, 
25 Minn. 295; Ives v. Phelps, 16 
Minn. 451. 

Mo.—State v. Riley, 219 Mo. 667, 
118 SW 647; McAnaw v. Matthis, 129 
Mo. 142, 31 SW 344; Arndt v. Arndt, 
177 Mo. A. 420, 163 SW 282; Pickel 
v. Pickel, 176 Mo. A. 673, 159 Sw 774; 
Miller v. Crawford, 140 Mo. A. 711, 


126 SW 984 

Mont.—Canning v. Fried, 48 Mont. 
560, 139 P 448; State v. Second 
Judicial Dist. Ct., 32 Mont. 20, 79 


P 410; Kinman vy. Scheuer, 30 Mont. 
73,° 75 P 690; Beach v. Spokane 
Ranch, etc., Co., 25 Mont. 367, 65 P 
106; Beach v. Spokane Ranch, etc., 
Cor 2 i Mont). ("525 P5605 Hayes Vv. 
First Judicial Dist. Cts Lt Mont. 225, 
28 P 259; Granite Mountain Min. 
Co. v. Weinstein, 7 Mont. 346, 17 P 
108; Rader’ v. Nottingham, 2 Mont. 
157. 

Nebr.—Bannard v. Dunean, 65 
Nebr. 179, 90 NW _ 947; Clarke v. 
State Nat. Bank, 49 Nebr. 800, 69 


NW 104; State v. Baker, 45 Nebr. 39, 


63 NW 139 
Nev.—Comstock Mill, ete., 1 Co. Vv: 
Allen, 21 Nev. 3825, 31 P 434. 
N..Y.—Sherman v. Felt, 2 N. Y. 


186, 3 HowPr 425; Ward v. Syme, 9 
HowPr 16. 

N. D—St. Paul, ete, R. Co. 
Blakemore, 17 N. D. 67, 74, 114 NW 
730 [cit Cyc]. 

Oh.—Van Ingen v. Berean 82 Oh. 
St. 255, 92 NE 433, 19 AnnCas 799; 


Braden v. Hoffman, 46 Oh. St. 639, 
22 Ne 930; State v. Kelley, 25 Oh. 
St. 

Okl. eee? v. Bohannon, 27 


Okl. 368, 112 P 987; Ryland v. Ar- 
kansas City Milling Co., 19 Okl. 435, 
92 P *160! 
pete mye iokheed v. Hawthorne, 116 P 
oe C.—Lowndes v. Miller, 25 S. C. 
Ss. D.—Bailey v. Scott, 1 S. D. 337, 
47 NW 286; Weber v. Tschetter, 1 
S. D. 205, 46 NW 201. 
Wash.—Lowe v. Lowe, 53 Wash. 
50, 101 P 704; Kath v. Histogenetic 
Medicine Co., 50 Wash. 454, 97 P 464; 
Johnson v. Joslyn, 47 Wash. 531, 92 
P 413; In re Crosby, 42 Wash. 366, 
85 P 1; Brady v. Onffroy, 37 Wash. 
482, 79 P 1004; Hewitt v. Root, 31 
Wash. 312, 71 P 1021; Otis v. Nash, 
262 Wash, 239; 7667 Pe tides) Krutzyv: 
Botts, 18 Wash. 460, 51 P 1054. 
Wis.—Rix v. Sprague Canning 
Mach. Co., 157 Wis. 572, 147 NW 
1001, 52 LRANS 583; Griswold v. 
Barden, 146 Wis. 35, 130 NW 952; 
Sly v. Kilbourn City, 144 Wis. 203, 
128 NW 872; Purcell v. Kleaver, 98 
Wis. 102, 73 NW 322; Lewis v. Chi- 
cago, etc.,. ER. Co:,) 9%: Wis. 368, 72 
NW 976; Allen v. Beckman, 42 Wis. 
185; Jarvis v. Hamilton, 37 Wis. 87. 
Amendment or correction of judg- 
ment see infra § 353 et seq. 
Opening or vacating or refusal to 
open or vacate judgment or order see 
infra § 355 et seq. 
Setting aside or refusing to set 
aside default see infra § 360. 
Orders as to execution or judicial 
sale see infra § 363 et seq. 
Judgment or orders in supplemen- 
tary proceedings see infra § 417. 
[a] Jurisdiction not controlled or 


affected by amount involved see 
Sierra Union Water, etc. Co. v. 
Wolff, 144 Cal. 430, 77 P 1038. See 
supra § 137 et seq. 

59. Schaetzel v. Huron, 6 S. D. 


134, 60 NW 741; Bonesteel v. Orvis, 
31 Wis. 117. See supra § 

60. Wohlgemuth v. Taylor, 25 Oh. 
Cir. Ct. 271. See supra § 266. 


Vacating or setting aside judg- 
ment see infra § 355 et seq. 

61. In re Earnshaw, 196 N. Y. 330, 
89 NE 825; Belknap v. Waters, 11 

Warrington y. Upham 

Mfge. Co., Oho Cir Cte atts 10 Oh. 
Cir. Dec. 180; Deuster v. Zillmer, 119 
Wis. 402, 97 NW 31. See supra §§ 
265, 268; infra § 382 et seq. 

62. Kaltschmidt v. Weber, 136 
Cal. 675, 69 P 497; Griess v. State 
Inv., etc, Cor 93 Cal. 411; 28 P 1041; 
Brown v. Starr, VO Calsress 16 Pp 

63. Calderwood y. Peyser, 42 Cal. 
110; Clarke v. Gonu, 2 Mont. 538. 

64. Connell y. Warren, 3 Ida. 117, 
Pt et EXO 

65. Magee v. Solano County Super. 
Cty: LO-KCalestAS Vib dee LOt SSP ease 

66. Stark v. Dinehart, 40 N. Y. 
3842; Humphrey v. Chamberlain, aly 
N.Y. 274; Sherman’ v., Felt, “2 N.Y. 
186; Innes v. Purcell, 1 Hun 318, 2 
Thomps. & C. 538; Thompson vy. Bul- 
lock, 16 HowPr (N. YY.) 2Uss 

67. Wells v. Anthony, 35 Cal. 696. 

68. Port Huron Engine, etc. Co. 
v. Rude, 101 Wis. 324, 77 NW ayn 
Ledebuhr v. Grand Grove O. D., 97 
Wis. 341, 72 NW 884. 

Opening or vacating or refusal to 
oe aes. or vacate judgment see infra 

5 

Setting aside or refusing to set 
aside default or judgment by de- 


fault see infra § 360. 

69. Ariz.—Levy v. Stofella, 14 
Ariz. 262,127 P qop. 

Nebr.—Green_y. Morse, 57 Nebr. 
798, 78 NW _ 395. 

N. Y.—Hill vy. Muller, 120 App. 
Div. 873,°105 NYS 1120 [rev 53 Misc. 
255, 103. NYS 94]. 

Wash.—Thompson v. Robbins, 32 
Wash. 149, 72 P 1043. 


Wis.—Hatch v. Kurtzwell, 112 Wis. 
231, 87 NW 1082; Chambers v. Ja- 
cobia, 103 Wis. 37, 79 NW 227; Wood 


v. Blythe, 42 Wis. 300. See supra 
§ 265 et seq. 
70. Levy v. Stofella, 14 Ariz. 262, 


127 _P 725; Lawrence v. Farley, 73 
Ne Ye 1875" Byattsvi Dales Mtom Cox 
50 NyYSuper 526 mem; Walsh vy. 


Schulz, 67 HowPr (N. Y.) 186, 6 
NYCivProe 126; Manning v. Roa- 
NOK, | elLen FRC Onion eNO me Oran oS 


SE 963; Bell Vv. Western Union Tel. 
Cos Vs ‘S.C. 208, 53 SE 177; Dunton 
v. Harper, 64 §$. C 338, 42 SH 153. 
eases Snyder v. Arenburg, 27 N. 


Discretionary judgments or orders 
see supra § 288 et seq. 
7 Cotes v. Smith, 31 HowPr (N. 


Y.) 146. See supra’ § 288. 
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Particular judgments or orders held appealable.7? 
Under the statutes the following judgments or or- 
ders, among others, have been held appealable: <A 
judgment sustaining exceptions to a referee’s re- 
port and an order thereafter overruling a motion for 
a new trial;** an order made after judgment re- 
fusing to set aside the service of the summons in 
the action and all proceedings subsequent thereto ;"* 
a final order for condemnation of land made after 
an alleged payment of damages awarded therefor;"° 
an ex parte order in a partition suit that a writ of 
assistance be issued to let the purchaser into pos- 
session, a sale having been confirmed;’® an order 
made after final judgment for the sale of property 
as perishable;’7 an order in a partition suit direct- 
ing payment by the county treasurer of money re- 
ceived by him in the suit;’* an order made after 
judgment for the claimant in an action to foreclose 
a mechaniec’s lien, allowing the claimant an attor- 
ney’s fee;*® an order by another judge for the dis- 
charge of a judgment debtor from imprisonment ;*° 
an order refusing to release attached property ;** 
a determination, after entry of judgment, on ap- 
plication of defendant, that plaintiff had not com- 
plied with the terms of the judgment;*? an order 
taxing or retaxing costs;** an order directing par- 
ties to a suit for divorce to convey real property 
to a trustee for the benefit of their minor children ;** 
an order refusing to remove a lis pendens cloud filed 
after the matters in dispute had been finally deter- 
mined;®> an order, after judgment against defen- 
dant and the surety on a bond to release an attach- 
ment, striking from the record so much of the judg- 
ment as awarded a recovery against the surety ;°° 
and an order in garnishment, after the judgment 
against the garnishee had been reversed on appeal, 


72. Judgments or orders other|cial order made 
than those referred to here see infra| ment). 
§ 353 et seq. 91. Aronson v. 


Hartyey-wenath, v2 lind is eae, 
8 


y ¢: Se 58 b. Vv. Sprague Canning 
Mach. Co., 157 Wis. 572, 147 NW] ment). 
1001, 52 LRANS 583. 92. 
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364, 83 P 154 (the appeal being from 
a part of the judgment and not from 
a special order made after final judg- 


Levy v. Stofella, 14 Ariz. 262, 


requiring plaintiff to restore to the garnishee the 
amount collected on the judgment appealed from.** 

Judgments or orders held not appealable.8® On 
the other hand it has been held that the following 
judgments or orders are not within such statutes: 
An order in a proceeding to have a homestead ap- 
praised at the instance of a judgment creditor;*? 
an order of the district court overruling a motion 
to dismiss an appeal to that court from a judgment 
of a justice of the peace;®® an addition to a judg- 
ment for plaintiff in a suit to quiet title of a pro- 
vision requiring plaintiff to pay a certain sum to a 
guardian ad litem appointed in the suit at plain- 
tiff’s instance for a minor defendant ;°? an order 
directing a commissioner appointed to carry out a 
judgment to perform his duties pending an appeal 
without a supersedeas;®? an order authorizing the 
payment of a fund deposited in court in condemna- 
tion proceedings to the person entitled thereto;°* 
an order denying a motion to adopt a general ver- 
dict and special findings and to set aside the spe- 
cial verdict in a suit in equity, where the record 
shows no judgment of dismissal or other final judg- 
ment;°* and an order of the probate court requir- 
ing distributees to deliver to an administrator spe- 
cifie property in their hands under a deeree of dis- 
tribution, made several years after such decree, 
without complaint on oath or petition, or citation 
made therefor by the administrator or any other 
person.®> 

[§ 353] (38) Amendment or Correction of Judg- 
ment, Order, Decree, or Record—(a) In General. 
Appeal or error will generally lie to review a judg- 
ment or order amending or correcting a prior judg- 
ment, order, or decree, or the record thereof,®® pro- 
vided the amended judgment or decree, or the amen- 


after final judg- 
Levison, 148 Cal. 


form to the modified conclusions of 
law, the modified judgment is ap- 
pealable); Malmgren y. Phinney, 65 
Minn. 25, 67 NW 649. 

Tk5 Moz, cA. 


Mo.—State v. Ryan, 
Second Judicial 


414, 90 SW 418. 

Mont.—State v. 
Dist. Ct., 32 Mont. 20, 79 P 410 (hold- 
ing that an order amending a judg- 
ment already entered is appealable 
as “a special order after final judg- 
ment,” under Code Civ. Proc. § 1722, 


75. Alameda v. Cohen, 133 Gal. 5, | 1277 P V25. 
65 P 127; Los Angeles v. Pomeroy, 938. Chicago, etc., R. Co. v. White, 
dis2, Caley 340) 864P 0477. 36 Mont. 437, 93 P 350. 

76. Gordan v. Graham, 153 Cal. 94. Kinman v. Scheuer, 30 Mont. 
FES TSS yal 225 0 IGS 73; 75 P 690. 

77. Rogers v. Santa Cruz County 95. Iversen v. San Francisco Su- 
Super. (Ct); 158 “Cal “467," 111 iP S57. | per Ch 115 Caleei46nPrstT: 

78. Magee v. Solano County Super. 96. Ala.—Memphis, etc., R. Co. v. 


Cer lOrGar Ae tT s4ot0 ber hoe. 

79, Schallert-Ganahl Lumber Co. 
va. Neal,94 Cal, 192,°29" P1622" “See 
infra § 374. 

80. Wells v. Anthony, 35 Cal. 696. 
See infra § 387. 

81. Coey v. Cleghorn, 10 Ida. 162, 
P 331. See infra § 388 et seq. 
82. Lamprey v. St. Paul, etc. R. 

Co., 86 Minn. 509, 91 NW 29. 

83. _ Engel v. Ehret, 21 (Cal. JA. 
112, 130 P 1197; Comstock Mill, etc., 
Co. v. Allen, 21 Ney. 325, 31 P 434. 


See infra § 375. 

84. Lowe v. Lowe, 53 Wash. 50, 
101 P 704. 

85. Washington Dredging,  etce., 
Co. v. Kinnear, 24 Wash. 405, 64 P 
522. 

86. Brady v. Onffroy, 37 Wash. 


482, 79 P 1004. See infra § 355. 
87. Lewis v. Chicago, etec., R. Co., 


Ais 368, 72 NW 976. See infra 
88. Judgments or orders other 


than those referred to here see in- 
fra § 353 et seq. 
75" Calealo3. 


89. Brown vy. Starr, 
16 P 760 (such a proceeding not 
being a proceeding in the case in 
which the judgment was rendered). 
90. Raymond v. Raymond, 32 
Mont. 170, 79 P 1056 (such an order 
being neither a final order nor a spe- 


Whorley, 74 Ala. 264; Ex p. Gilmer, 
64 Ala. 234. 

Cal.—Bryan v. Berry, 8 Cal. 130. 

Ida.—McElroy v. Whitney, 24 Ida. 
210) AS3PrAwse 

La.—Durke y. Crane, 112 La. 156, 
36 S 306 (holding that, where three 
horses had been seized and two of 
them had been ordered released as 
exempt, without specifying which 
two, and a rule had been taken to 
supplement the judgment by decid- 
ing which two should be released, 
the judgment on the rule was ap- 
pealable); Factors’, etc., Ins. Co. v. 
New Harbor Protection Co., 39 La. 
Ann. 583, 
when a judgment is rendered in- 
terpreting a former appealable judg- 
ment by incorporating in it a fea- 
ture which, if it had been expressly 
contained therein, would have sup- 
ported an appeal to the supreme 
court, such‘ latter judgment will also 
be appealable). 

Minn.—Bilsborrow vy. Pierce, 112 
Minn. 336, 128 NW 16 (holding that, 
where findings of fact and con- 
clusions of law are made, and judg- 
ment entered in accordance there- 
with, and thereafter the court modi- 
fies the conclusions of law, and or- 
ders judgment to be entered modi- 
fying the original judgment to con- 


2 S 407. (holding that, 


as amended by Sess. L. [1899] p 146). 

Or.—Grover v. Hawthorne, 62 Or. 
65, 116 P 100, 121 P 804. 

[a] Amendment nunc pro tunc.— 
(1) It has been held that, where a 
judgment is rendered nunc pro tune 
in amendment of a prior judgment, 
and the judgment as thus rendered 
is a final disposition of the case, an 
appeal will lie therefrom (Memphis, 
ete, R. Co. v. Whorley, 74 Ala. 264; 
Ex p. Gilmer, 64 Ala. 234), (2) even 
though the amendment is the cor- 
rection of a mere clerical error or 
misprision (Memphis, etc., R. Co. v. 
Whorley, supra). (3) And see State 
v. Ryan, 115 Mo. A. 414, 90 SW 418; 
Grover vy. Hawthorne, 62 Or. 65, 116 
P 100, 121 P 804. (4) But it has 
been held otherwise, where the 
amendment does not affect a sub- 
stantial right. Chambers y. Jacobia, 
103 Wis. 37, 79 NW 227 (referred to 
in second following note). 

[b] Amendment pending appeal. 
—An order of the lower court 
amending a judgment pending on ap- 
peal therefrom is appealable. Bryan 
v. Berry, 8 Cal. 130. 

_ [el]. Divorce; amendment to show 
jurisdiction.—Where, after a decree 
of divorce, application is made to 
have inserted in the complaint an 
allegation as to the residence of 
plaintiff, which was necessary to 
jurisdiction, and it is granted over 
the objections of defendant, such. de- 
cision is appealable as a final ‘order 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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datory order, is a final one and affects a substantial 
In some jurisdictions an ap- 
peal will also lie under the statutes from an order 
denying a motion to amend or correct a prior judg- 
ment, order, or decree;®® and an order denying a 
petition to correct a decree in equity has been held 
In some jurisdictions, 
however, it has been held that an independent ap- 
peal or writ of error will not lie to review an order 
amending or correcting a judgment,: or an order 
denying a motion to correct a judgment,’ or to cor- 
As a general rule, 
when an appeal can be taken from an order, an 
order refusing to modify the former order is not 
appealable under a statute allowing an appeal from 
any special order made after final judgment;* but 
this rule does not apply when the original order 
was irregularly issued or made without notice.® 


right of appellant.®7 


appealable as a final order.°® 


rect the record or minutes.® 


affecting a substantial right and 
made in a proceeding after judg- 
ment or decree,’ within the Oregon 
statute. Holton vy. Holton, 64 Or. 
290, 129 P 532, 48 LRANS 779. 

97. Murphy v. Peo., 207 Ill. 337, 
69 NE 782 (holding that, where an 
order was made sustaining all ob- 
jections to an application for judg- 
ment for nonpayment of special as- 
sessments, and judgment refused, 
from which no appeal was taken, a 
subsequent order amending the rec- 
ord of the judgment in a manner 
which did not affect it except to show 
that the judgment was not based on 
a finding in the objector’s favor as 
to “all” the objections filed, was 
not a final judgment reviewable on 
error); Chamber v. Jacobia, 103 
Wis. 87, 79 NW’ 227 (holding that, 
under Rev. St. § 3069 subd 2, allow- 
ing an appeal from an order, affect- 
ing a substantial right, made on a 
summary application after judgment, 
an appeal will not lie from an order 
amending a judgment nunc pro tunc 
to make it against appellant doing 
business under a firm name, instead 
of against the firm and appellant, 
where the judgment is only enforce- 
able against appellant’s property). 

98. Tuffree v. Stearns Ranchos 
Co., 6 Cal. Unrep. Cas. 134, 54 P 826 
(holding that, under Code Civ. Proc. 
§ 963, allowing an appeal from a 
special order made after final judg- 
ment, an order denying a motion to 
correct a judgment, or the file mark 
thereon, is appealable, where an ap- 
peal from the judgment will not pre- 
sent all the facts on which the mo- 
tion is based); Beach v. Spokane 
Ranch, meters Cows SlieNMont, Tl ieee 
560 (holding, under a statute allow- 
ing an appeal from any special order 
made after final judgment, that, 
where an appeal could have been 
taken from an original order which 
was issued ex parte, and without 
plaintiff's knowledge or consent, a 
subsequent order denying a motion to 
change thé first order is appealable 
because of such irregularity); War- 
rington v. Upham Mfg. Co., 18 Oh. 
Cire .Ctamsli a0 eOh ae Cirs Dec 130 
(holding that an order overruling a 
motion to correct the date of a judg- 
ment is a final order, in a special 
proceeding affecting the substantial 
rights of the parties, which may be 
reviewed, and if erroneous, be re- 
versed on error). 

99. Tucker v. Stone, 92 Mich. 298, 
52 NW 302 (in foreclosure suit). 

1. Schmidt v. Dreyer, 21 Colo. 100, 
39 P 1086 (holding that a writ of 
error will not lie to an order di- 
recting a correction to be made in a 
final judgment, but it should be 
taken to the judgment as corrected). 

2. Cullen v. Harris, 27 Utah 4, 73 
P 1048 (holding that an order deny- 
ing a motion to correct a judgment 
is not a final judgment from which a 
separate appeal may be taken; but 
such order, if properly preserved in 
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the record, may be reviewed on ap- 
peal from the judgment); Robertson 
Mortg. Co. v. Magnolia Heights Co., 
65 Wash. 260, 117 P 1121 (holding 
that an order denying a motion to 
modify a final decree is not appeal- 
able, where the motion is based on 
alleged errors committed in the 
cause in which the decree was ren- 
dered, although a statute allows an 
appeal from a final order made after 
judgment, which affects a substantial 
right, but in such case a review of 
such errors must be sought by a di- 
rect appeal from the final judgment). 

8. Griess v. State Inv., etc.,'Co., 
93 Cal. 411, 413, 28 P 1041 (holding 
that an order denying a motion to 
amend the minutes of the trial court 
after judgment is not a special order 
made after final judgment, within 
the meaning of Code Civ. Proc. § 963 
subd 2, and is not an appealable 
order nor subject to review by the 
ordinary process of appeal, since “it 
in no manner affected the judgment 
or bore any relation to it, either by 
way of enforcing it or staying its 
operation, nor did it concern any 
pending motion in the case itself. 
It was only the determination of the 
court that its minutes did not re- 
quire correction, and the action of 
a court of record in such a matter 
is not subject to review by the or- 
dinary process of appeal’); Taggart 
v. Bennett, 6 Ont. L. 74, 2 OntWR 
419, 513 (holding that an order made 
by a county court judge dismissing 
an application under rule of court 
to vary the minutes of an order for 
judgment as settled by the clerk of 
the court was not appealable, being 
interlocutory and not final). And 
see Nelson v. Wood, 210 Fed. 18, 126 


CCA 598. 


[a] In New York a municipal 
court order denying a motion to cor- 
rect the record is not an appealable 
order. Levy v. Spier, 113 NYS 841. 

4. Beach vy. Spokane Ranch, etce., 
Coi{s21-— Mont:17, 52, P1560: 

fa] In Wisconsin, under St. 
(1911) § 3069, authorizing an appeal 
from a final order affecting a sub- 
stantial right made in special pro- 
ceedings, no appeal lies from an or- 
der refusing to modify a previous 
order refusing a new trial, a motion 
to modify such a previous order not 
being a special proceeding. MRaether 
v. Filer, etce., Mfg. Co., 155 Wis. 130, 
143 NW 1035. 

5. Beach vy. Spokane Ranch, etc., 
Co., 21 Mont. 7, 52 P 560. 

6. Cameron y. White, 102 App. 
Div. 623, 92 NYS 381 (holding that 
defendant is entitled to appeal from 
an order made in resettlement of a 
prior order of discontinuance of the 


action). 

7. Corbet v. Union Dime Sav. 
Inst., 67 Mise: 175, 122 NYS 268; 
Pepe v. Curti, 114 NYS 415. See also 
infra § 447. 

8. Hooper v. Beecher, 109 N. Y. 


609, 15 NE 742; Place v. Hayward, 


(b) Resettlement of Prior Order. 
ew York an order which is a resettlement of an 
original order may be appealable,® and when it is, 
it is the only order appealable, no appeal being per- 
missible from the original order;’ but, as a rule, a 
motion to resettle a prior order is addressed to the 
diseretion of the court, and an appeal will not he 
from an order denying such motion,® unless there is 
an abuse of discretion and the order is appealable 
as affecting a substantial right.° 
(4) Opening or Vacating, or Refusing 
to Open or Vacate, Judgment, Order, or Decree? 
—(a) In General. 
writ of error will not lie, unless the case comes 
within some special statutory provision, from a 
judgment or order opening, vacating, or setting 
aside a judgment, order, or decree previously ren- 
dered in the eause,1+ or from an order refusing to 
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In 


As a general rule an appeal or. 


100 N. Y. 626, 3 NE 199; Fleisch- 
mann v. Stern, 90 N. Y. 110; Tucker 
v. Dudley, 104 App. Div. 191, 93 NYS 
355; Hall v. Gilman, 87 App. Div. 
248, 84 NYS 279 (denial of motion 
to resettle a prior order denying a 
motion by inserting therein that it 
was denied for want of power); Mat- 
ter of National Gramophone Corp., 
82 App. Div. 593, 81 NYS 853; Mat- 
ter of Sondheim, 69 App. Div. 5, 74 
NYS 510 (order of surrogate); Wal- 
tham Mfg. Co. v. Brady, 67 App. Div. 
102, 73 NYS 540 (order refusing to 
resettle a former order granting a 
motion to strike out certain parts of 
an answer, so as to require service 
of the amended answer on plain- 
tiff); Peterson v. Felt, 61 App. Div. 
176, 70 NYS 440 (holding that an 
order denying a motion for reargu- 
ment of a motion for leave to serve 
an amended answer is not appeal- 
able); Steindler v. American Bond- 
ing Co., 52 Misc. 114, 101 NYS 795; 
Twelfth Ward Bank v. Columbia Pub. 
Co., 51 Mise. 62, 99 NYS 908; Garo- 
falo v. Prividi, 43 Mise. 359, 87 NYS 
467; Wollman vy. Casper, 130 NYS 
145 (mo appeal from order denying 
motion to resettle or vacate an or- 
der setting aside a judgment). 

Rehearing or reargument of prior 
motion see supra § 339. 

9. Dewsnap v. Matthews, 118 App. 
Div. 789, 103 NYS 902 (holding that 
the denial of a motion to resettle an 
order of special term so that it 
should recite the fact, appearing of 
record, that the motion for such or- 
der was made on behalf of certain 
persons, seeking to be made parties 
to the action, affects a substantial 
right, and an appeal lies therefrom). 

10. In probate proceedings see in- 
fra § 408. 

Reinstatement of pleading see su- 
pra § 316. 

Rulings as to new trial see supra 
§ 337 et seq. 

Setting aside or refusing to set 
aside default or default judgment 
see infra § 360. 

Setting aside or refusing to set 
er dismissal or nonsuit see supra 


§ : 

11. U. S—Hume v. Bowie, 148 U. 
S. 245, 13 SCt 582, 37 L. ed. 438; Nel- 
son v. Meehan, 155 Fed. 1, 83 CCA 
597, 12 LRANS 374; Riddle v. Hud- 
gins, 58 Fed. 490, 7 CCA 335. 

Ala.—Ex p. Parker, 172 Ala. 136, 
54 S 572; Gartman v. Lightner, 160 
Ala. 202, 49 S 412; Birmingham R., 
etc., Co. v. Tanner, 40 S 58 (holding 
that an order setting aside a verdict 
and judgment and allowing plaintiff 
to replead in the cause will not sup- 
port an appeal); Mobile Light, etce., 
Co:, Vs. Hansen yeils57 -Alanuas4e oo nS 
664; Ledbetter v. Vinton, 108 Ala. 
644, 18 S 692; Truss v. Birmingham, 
etes RR AiCo.,396 Allawr3i6. die Sie4a ba 
Lawson v. Moore, 44 Ala. 274; Marx 
v. Ben. F. Barbour Plumbing, etce., 
Co., 10 Ala. A. 404, 64 S 645 (holding 
that an appeal would not lie from 
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open, vacate, or set aside the same,!? or imposing | terms as a condition precedent to the vacation of 


an order setting aside a former or- 
der of dismissal for want of prose- 
cution, and that such appeal was 
not authorized by the statute allow- 
ing an appeal from an order or judg- 
ment refusing or granting a new 
trial). 


Ariz.—Spicer v. Simms, 6 Ariz. 
347, 57 P 610. 
Cal.—In re Murphy, 128 Cal. '339, 


60 P 930; Dimick v. Deringer, 32 Cal. 
488 


Colo.—Wheeler v. Garrett, 13 Colo. 
140, 21 P 1021 (holding that an or- 
der merely vacating an order rein- 
stating a case which had been dis- 
aissed, since it does not have the 
effect to revive the judgment of dis- 
missal, is not final); Thomas. v. 
Thomas, 10 Colo. A. 170,.50 P 211. 

Ga.—Windsor v. Bryan, 102 Ga. 
853, 29 SE 595. 

1ll.—Jenkins, ete., Co. v. Wells, 220 
Ill, 452, 77 NE 2386 [aff 123 Ill. A. 
280] (holding that an order, under 
Hurd Rev. St. [1903] ¢ 22 § 19, per- 
mitting, after decree for plaintiffs, a 
defendant not summoned or served 
with a copy of the bill, and who had 
received no notice of pendency of the 
suit, to appear and answer, is in- 
terlocutory, and not appealable); De- 
Clerque v. Campbell, 125 Ill. A. 357; 
Dunkelmann v. Brunnell, 44 Ill. A. 
438; Dean v. Gerlach, 34 Ill. A. 233. 
See Marwick v. Edgar, 170 Ill. A. 
167 (holding that the action of a 
judge of the municipal court of Chi- 
cago in setting aside an order en- 
tered by another judge thereof, while 
contrary to the rules of the munici- 
pal court, involved a question of 
practice, and would not be reviewed 
on error, where no injustice had 
been done, the municipal court act 
providing that there should be no in- 
terference to give relief in such a 
case “unless such relief is neces- 
sary to prevent a failure of jus- 
tice’). 

Ind.—Branham vy. Ft. Wayne, etc., 
R. Co., 7 Ind. 524; Foote v. Foote, 53 
Ind. A. 673, 102 NE 393; Masten v. 
Indiana Car, etc., Co., 19 Ind. A. 633, 
49 NE 981. 

Kan.—Branch v. American Nat. 
Bank, 57 Kan. 608, 47 P 516 (hold- 
ing that a ruling setting aside an or- 
der approving an annual report of 
an assignee in insolvency is not a 
final order and is not appealable); 
List v. Jockheck, 45 Kan. 349, 748, 
27% P' 184. 

Ky.—Darby v. French, 112 SW 
1132 (judgment against garnishee); 
Breading v. Taylor, 6 Dana 226. 

Ma.—Sunderland v. Braun Pack- 
ing Co., 119 Md. 125, 86 A 126; Nor- 
ris v. Ahles, 115 Md. 62, 80 A 654 
(holding that no appeal lies from an 
order setting aside a decree dismiss- 
ing a bill for plaintiff’s failure to 
file a replication within the required 
time, where the errors consist in 
mere irregularities, since the action 
of the trial court in such cases is in 
its sound discretion); Decker’ v. 
Fahrenholtz, 107 Md. 515, 68 A 1048, 
72 A 3389 (order of orphans court 
rescinding a previous order by which 
an allowance of counsel fees was 
made to an executor); Laubheimer v. 
Johnson, 98 Md. 685, 57 A 539 (hold- 
ing that, under Acts [1886} p 309 c 
184, providing that any action of the 
court in relation to a judgment ren- 
dered by it, if taken within thirty 
days after the entry of such judg- 
ment, shall have the same effect as 
if, under the former practice, it had 
been taken during the term at which 
the judgment was entered, an appeal 
does not lie from an order granting 
a motion to set aside a judgment 
made within thirty days after the 
entry of the judgment; a judgment 
under the former practice being sub- 
ject to the control of the court until 
the lapse of the term at which it 
was rendered); Glenn vy. Allison, 58 
Md. 527; McLaughlin v. Ogle, 53 Md. 
610. 


Mass.—Farris v. St. Paul’s Baptist 
Church, 216. Mass. 570, 104 NE 639. 

Mich.—Romeyn v. Hale, 1 Mich. 
93 (vacating order for temporary 
stay of proceedings). 

Mo.—Bussiere v. Sayman, 257 Mo. 
303, 316, 165 SW 796 [quot Cyc]. 

Mont.—In re Kelly, 31 Mont. 356, 
78 P 579, 79 PB. 244. 

Nebr.—Trimble v. Corey, 86 Nebr. 
5, 124 NW 907; Continental Trust 
Co, v. Peterson, 76 Nebr. 411, 107 NW 
786, 110 NW 316; Rose v. Dempster 
Mill Mfg. Co., 69 Nebr. 27, 94 NW 
964; Merle, etc., Mfg. Co. v. Wallace, 
48 Nebr. 886, 67 NW ‘883; Cockle 
Separator Mfg. Co. v. Clark, 23 Nebr. 
702, 37 NW 628; Browne v. Croft, 3 
Nebr. (Unoff.) 133, 91 NW 177 [reh 
rere 38 Nebr. (Unoff.) 134, 938 NW 

N. Y.—Bodenstein v. Saul, 132 App. 
Div. 628, 117 NYS 349 (order vacat- 
ing void order); Schwartz v. Schen- 
del, 23 Misc. 476, 51 NYS 415. 

N. C.—Bain vy. Bain, 106 N. C. 239, 
11 SE 327. 

Okl.—Pierce Coal Co. v. Walker, 35 
Oki. 187,128 P 493; ‘Langston’ v: 
Thigpen, 33. Okl., 605, 127 BP. 258); 
Smith v. Whitlow, 31 Okl. 758, 123 
P 1061; AXtna Bldg:, etce., Assoc. v. 
Williams, 26 Okl. 191, 108 P 1100; 
Maddle v. Beavers, 24 Okl. 7038, 104 


P 909; Moody v. Freeman, 24 Okl. 
701, 104 P 30; Byars v. Sprouls, 24 
Okl. 299, 103 P 10388. 

Or.—Bowman vy. Holman, 48 Or. 
351,.86 P 792. 

Pa.—English’s App., 119 Pa. 5383, 
13 A 479, 4 AmSR 656; Citizens’ 
Bldg., etc., Assoc. v. Hoagland, 87 


Pa. 326;.Hill v;, Irwin, 32 Pa. 314. 

Philippine.—Insular Govt. v. Nueva 
Segovia, 17 Philippine 487. 

S. C.—Greer v. Keaton, 98 S. C. 
192, 82 SH 424. d 

Tex.—Lehman y. Gajusky, 75 Tex. 
566, 12 SW 1122; Philadelphia Under- 
writers Agency v. Brown, (Civ. A.) 
151 SW 8:99; lLyon-Taylor Co. v. 
Johnson, (Civ. A.) 147 SW 605; Hope 
v. Long, (Civ. A.) 122 SW 40; Wolf 
v. Sahm, 55 Tex. Civ. A. 564, 120 SW 
1114, 121 SW 651 (holding that a 
proceeding, under Rev. St. [1895] ec 
17 tit 30 art 1375, authorizing a new 
trial for good cause shown, on de- 
fendant’s application, where judg- 
ment was rendered against him on 
service by publication without ap- 
pearance, is not an original suit but 
a continuance of the former suit, 
and the order vacating the original 
judgment is an interlocutory order 
from which no appeal lies); Norton 
v. Maddox, (Civ. A.) 66 SW 319. 

Utah.—Eastman v. Gurrey, 14 Utah 
169, 46 P 828. 

Va.—Smiley v. Provident Life, etc., 
Co., 106 Va. 787, 56 SH 728. 

Wash.—In re Sroufe, 65 Wash. 
258, 118 P 18; Molloy vy. Union Trans- 


fer; ete.,, Coz, 60% Washs2331, 91102, 
160; Racine Commercial, ete., Bank 
v. Womach, 58 Wash. 696, 107 P 


1055 (holding that an order overrul- 
ing a demurrer to the complaint on 
rehearing after an order sustaining 
the demurrer is not appealable); Wil- 
son v. McGillivray, 58 Wash. 291, 
108 P 620 (holding that an order 
vacating a judgment and quashing 
the service of the summons, but not 
dismissing the action, is not final, 
and so not appealable, although the 
record shows defendant is without 
the state, so that personal service 
cannot be made, it not showing that 
substituted service by attachment 
may not be had, as finality of the 
order must appear on the face of 
the record; and, where it does not 
so appear that the order in effect 
determines the action and prevents 
a final judgment therein, facts out- 
side the record, which may show the 
action is finally determined by the 
quashing of the summons, may not 
be looked for); Hays v. O’Brien, 56 
Wash. 67, 105 P 162; In re Sinclaire, 
44 Wash. 119, 86 P 1117; Sengfelder 


v. Powell-Sanders Co., 40 Wash. 686, 
82 P 931 (holding that an order va- 
cating a judgment made in a sepa- 
rate action for the vacation of the 
judgment is not appealable; the only 
result of the order being the grant- 
ing of a new trial, and in effect a 
proceeding in the original case); 
Tatum v. Geist, 40 Wash. 575, 82 P 
902; In re Sullivan, 40 Wash. 202, 
82 SP 297, 11d TAMSRY 895 5h Bostanve 
Spokane, 35 Wash. 114, 76 P 510 
(holding that an order, made after 
an unsuccessful appeal, vacating a 
judgment on the ground of fraud, 
pursuant to 2 Ballinger Annot. Codes 
& St. § 5153 et seq, authorizing the 
vacation of judgments after term 
time for fraud, ete., is made in the 
original cause, and is not appealable, 
as it is reviewable on appeal from 
the final judgment); Metler v. Met- 
ler, 28 Wash. 734, 69 P 9; Nelson v. 
Denny, 26 Wash. 327, 67 P 78 (hold- 
ing that L’ [1893] p 119 § 1 subd 1, 
providing that an appeal may be 
taken from an order granting a new 
trial, does not change the law in re- 
gard to an order vacating a judg- 
ment, and such order is not appeal- 
able); J. F. Hart Lumber Co. v. 
Rucker, 17 Wash. 600, 50 PRP 484; 
aaa! v. Williams, 6 Wash. 260, 33 

W. Va.—Pumphry v. Brown, 3 W. 


Wires 95 
Wis.—Gates v. Avery, 112 Wis. 
271, 87 NW 1091; Ledebuhr v. Grand 


Grove O. D., 97 Wis. 341, 72 NW 884. 

Can.—Green v. George, 42 Can. S. 
Cl 2195 
feok B.—Joiens v. Lockhart, 40 N. B. 

N. 
S. 247, 
§ ees probate proceedings see infra 

12. U. S.—wWillis v. 184 
Fed. 889, 107 CCA 211. 

Ala.—Baggett v. Alabama Chemi- 
cal Co., 156 Ala. 687, 47 S 102 (judg- 
ment by confession); Montgomery 
Tract. Co. v. Harmon, 140 Ala. 505, 
387 S 871 (decree pro confesso). 

Cal.—Kent v. Williams, 146 Cal. 
3, 79 P 527 (holding that an order 
refusing to vacate a prior order or 
judgment, from which an appeal may 
be taken, is not appealable, unless 
there is a record which presents mat- 
ters for consideration that could not 
be presented on the appeal from the 
original order or judgment); Alpers 
v. Bliss, 145 Cal. 565, 79 P 171; Man- 
tel v. Mantel, 135 Cal. 315, 67 P 758; 
Doyle v. Republic L. Ins: Co., 125 
Cal. 15, 57 P 667; Matter of Gregory, 
122 Cal. 488, 55 P 144; Harper v. 
Pildreth>. 99: "Cali 26555 3392. Ads 
Symons v. Bunnell, 101 Cal. 223, 35 
P 770; Matter of Get. Young, 90 Cal. 
77, 27 P 158; Goyhinech v. Goyhi- 
nech,| 80: Cal.) 409; 22 Psi175s% Conti- 
nental Bldg., etc., Assoc. v. Woolf, 
12 Cal. A. 725, 108 P 729; Taylor v, 
Marshall, 12 Cal. A. 549, 107 P 1012. 

Colo.—Under a statute expressly 
providing that judicial pfoceedings 
subsequent to final judgment may 
be reviewed only in connection with 
a review of the latter. Pierce v. 
Hamilton, 55 Colo. 448, 135 P 796; 
Shull _v. Shull, 52 Colo. 170, 120 P 
157; Dickinson v. Dickinson, 46 Colo. 
351, 104 P 414; Emanuel vy. Fielding, 
31 Colo. 440, 72 P 1079; Green v. 
Thatcher, 31 Colo. 363, 72 P 1078; 
Morrell Hardware Co. v. Princess 
ols Min. Co., 16 Colo. A. 54, 63 P 

D. C.—Dante v. Bagby, 39 App. 516; 
Behrens v. Macfarland, 30 AbD, 538 
(denial of motion to vacate order of 
confirmation of award of jury in 
condemnation proceedings); Tubman 
v. Baltimore, etc, R. Co., 20 App. 
541 [aff 190 U. S. 38, 23 Sct 777, 47 
L. ed. 946]; Magruder vy. Schley, 17 
App. 227; Babbington y. Washington 
Brewery Co., 13 App. 527 (holding 
that an appeal does not lie from an 
order overruling a motion to vacate 


represen v. Arenburg, 27 N. 


Davis, 


~ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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a judgment.1? 


or rescind a final order or decree in 
equity, but the appeal must be 
taken from the final order or de- 
cree); Meyers v. Davis, 13 App. 361. 
Tll.—Grand Opera House Co. v. 
Ripley, 166 Ill. A. 170. 
Ky.—Christman v. Chess, 102 Ky. 
230, 43 ‘SW 426, 19 KyL 1243; Du- 
mont v. Payne, 68 SW 418, 24 KyL 
288 (no appeal lies from refusal 
to set aside temporary order of 
prohibition, the order not being 
aes Basye v. Lindenberger, 5 KyL 
Mo.—Bussiere v. Sayman, 257 Mo. 
303, 314, 165 SW 796 [quot Sy de 
Creech v. Young, 94 Mo. A. 90, 67 
SW 963 cholding that an order de- 
nying a motion to vaeate an order 
overruling a motion in an action 
against an administrator to appoint 
an administrator ad litem is not ap- 
pealable, not being enumerated 
among the orders from which Rev. 
St. [1899] § 806, provides that an 
appeal may be taken before final 


judgment). 

Mont.—Kinman v. Secheuer, 30 
Mont. 73, 75 P 690. 

Nebr.—Marrow v. Gilbert, 52 Nebr. 
195, 71 NW 1014 (holding that where 
an order was made setting aside a 
verdict, and after the term at which 
this was done a motion was filed to 
vacate said order, and the record re- 
cited: “The court finds that the or- 
der granting a new trial was made 
contrary to, and in violation of, the 
rules of this court... was preju- 
dicial error, and erroneously granted 
-.. and the court would set aside 
said order granting said new trial 
had this court jurisdiction to do so,” 
this was not a final order or ap- 
pealable); Whiteley v. Davis, 20 
Nebr. 504, 31 NW 74. 

N. J.—State Mut. side ete., As- 
soc. v. Williams, 78 N. J. L. 720, 75 
A 927; Red Bank First Nat. Bank v. 
Jones, 44 N. J. L. 60. 

N. Y.—Foote v: Lathrop, 41 N. Y. 
358; Sherman vy. Felt, 2 N. Y. 186, 
3 HowPr 425; Seymour v. Feigl, 56 
Misc. 439, 107 NYS 94. 

N. D.—Whitney v. Ritz, 24 N. D. 
576, 140 NW 676; Larson v. Walker, 
17 N. D. 247, 115 NW 838 (holding 
that an order denying application to 
set aside a previous order made with- 
out: notice, striking a cause from 
the calendar and dismissing the same, 
was not an appealable order under 
Rev. Codes [1905] § 7225 subd 5); 
Olson v.. Mattison, 16 N. D. 231, 112 
NW 994 (holding that an order re- 
fusing to set aside a judgment ren- 
dered after a trial and verdict is not 
appealable when based on a motion 
to set aside on the ground that the 
special verdict on which the judg- 
ment was entered did not warrant 
the entry, the entering of judgment 
on such verdict, if erroneous, being 
an error of law which can be cor- 
rected only on motion for a new 
trial or by appeal from the _ judg- 
ment); Travelers’ Ins. Co. v. Weber, 
2 N.-D. 239, 50° NW. 703. 

Pa.— Wilson’s App., 140 Pa. 177, 21 
A 257 (holding that, where no ap- 
peal was taken from an order with- 
in the time. allowed by law, an 
appeal would not lie from a refusal 
to vacate the order); Gaskill v. Craw- 
ford, 130 Pa. 28, 18 A 524. 

SEG: — Vent, Wert, ap Sens R089, 
54 NW 655 (no appeal from an order 
of the circuit court refusing to va- 
cate an appealable order theretofore 
made by such court, and which it 
had jurisdiction to make). 

Wash.—Robertson Mortg. Co. v. 
Magnolia Heights Co., 65 Wash. 260, 
11% P< 1121-, State .v. i Tenney,.,63 
Wash. 486, 115 P 1080; Lefever v. 
Blattner, 57 Wash. 637, 107 P 835; 
Sound Inv. Co. vy. Fairhaven Land 
Co., 45 Wash. 262, 88 P 198; Na- 


But an order vacating a judgment, 
decree, or previous order may be a final judgment 
or order for the purpose of an appeal,'* or it is re- 
viewable for want of jurisdiction to make it; and 
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tional Christian Assoc. vy. Simpson, 
21 Wash. 16, 56 P 844 (all holding, 
in effect, that an order denying a 
motion to vacate a final judgment or 
decree is not appealable under the 
statute giving an appeal from a final 
order made after judgment, which 
affects a substantial right, where the 
motion involves only alleged errors 
occurring in the cause in which the 
judgment was rendered, but a re- 
view of such errors must be sought 
by a direct appeal from the final 
judgment). And see Jordan  v. 
Hutchinson, 39 Wash. 373, 81 P 867 
(refusal to vacate order before final 
judgment); Hibbard vy. De Lanty, 20 
Wash, 539, 56 P 34. 

Wis.—St. Patrick’s Cong. v. Home 
Ins. Co., 101 Wis. 155, 76 NW 1125 
(holding that an order of the circuit 
court on appeal denying a motion to 
set aside a justice’s judgment, on the 
ground that the justice had no juris- 
diction of the subject matter of the 
action, was not appealable under a 
statute as “an order affecting a sub- 
stantial right, made in any action, 
when such order in effect determines 
the action and prevents a judgment 


from which an appeal might be 
taken’’). 
[a] Judgment by  confession.— 


(1) A judgment overruling a motion 
to set aside a judgment by confes- 
sion is not reviewable, in the ab- 
sence of statutory authorization, un- 
less the record shows the judgment 
to be void for want of jurisdiction. 
Baggett v. Alabama Chemical Co., 
156 Ala. 637, 47 S 102. (2) An ap- 
peal from such a judgment will not 
lie by virtue of Code (1907) § 2846, 
authorizing an appeal from a de- 
cision on a motion for new trial, 
since there has been no trial and 
decision on an issue of fact, result- 
ing in the judgment sought to be set 
aside. Baggett v. Alabama Chemi- 
cal Co., supra. 

[bJ "Divorce decree.—Denial of a 
motion to reopen a divorce decree 
is not such a final judgment as will 
authorize a review either on appeal 
or writ of error. Dickinson v. Dick- 
inson, 46 Colo. 351, 104 P 414. 

18. Socorro County v. Blacking- 
ton, 11 N. M. 360, 68 P 938 (not a 
final judgment). 

14. U. S—Hume vy. Bowie, 148 U. 
Sv 2455515 SCte 58250 31) ae OG mesos. 
Newcomb v. Burbank, 159 Fed. 569 
(holding that an order setting aside 
a judgment and dismissing the com- 
plaint is a final order); Miocene 
Ditch Co. v. Moore, 150 Fed. 483, 80 
CCA 301 (holding that, where prop- 
erty rights not originally involved 
in a suit were subsequently brought 
in by amended pleadings filed by 
stipulation and determined by the 
decree, an order setting aside such 
decree and striking the amended 
pleadings from the files is a final 
disposition of the case as to the mat- 
ters set up therein, and is appeal- 


able). 
Ala.—Gartman v. Lightner, 160 
Ala. ‘202, 49 S 412 (holding that, 


where a decree of sale of a dece- 
dent’s property is made in the pro- 
bate court, and not appealed from, 
and an order is entered, three years 
thereafter, setting aside such decree 
of sale as being entered without 
jurisdiction, an appeal from the or- 
der will be entertained far enough 
to determine whether the original 
decree was entered without jurisdic- 
tion); Ex p. Morris, 44 Ala. 361 
(holding that an order vacating a 


judgment, and taxing costs, is a 
final judgment from which an ap- 
peal will lie). 

Ark.—Norman v. Cammack, 105 
Ark. 121, 150 SW 563; Blackstad 
Mercantile Co. v. Bond, 104 Ark. 45, 
148 SW 262; Ayers v. Anderson- 
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in some cases orders refusing to vacate a previous 
judgment, order, or decree have been held final and 
appealable.1* In some jurisdictions, also, under spe- 
cial statutory provisions, an appeal will lie under 


Tully Co., 89 Ark. 160, 116 SW 199 
(holding that a proceeding under 
Kirby Dig. §§ 44381-44387, to vacate 
a judgment rendered at a former 
term, is equivalent to an independent 
action and an order vacating the 
judgment is final and appealable). 

Ill.—Cramer v. Illinois Commercial 
Men’s Assoc., 260 Ill. 516, 103 NE 
459° [aft F76 “Ill: A. ie Barnes” va 
ChicagorCity R. Col, 18b i. Aretase 
Foulkes v. Steward, 179 Ill. A. 9 
(holding that an order setting aside 
an order entered on stipulation of 
the parties vacating a judgment was 
final and appealable). 

Md.—Dennis v. Kelso, 28 Md. 333; 
Hawkins v. Bowie, 9 Gill & J. 428 
(holding that a judgment of a court 
reversing, upon error coram nobis, a 
former judgment of such court as 
void, and rendering judgment for 
costs in favor of the party suing out 
such writ, was so far final that an 
appeal might be taken); Munnikuy- 
son v. Dorsett, 2 Harr. & G.: 374 
(striking out judgment and giving 
plaintiff no day in court). 

N. M.—Weaver v. Weaver, 16 N. 
M. 98, 113 P 599 (holding that a 
judgment of a district court pur- 
porting to vacate a previous judg- 
ment of that court which, although 
it may be voidable, is not void, is 
a final and appealable judgment). 

Or.—Deering v. Quivey, 26 Or. 556, 
38 P 710. 

S. C.—Thew v. Southern Porce- 
lain Mfg. Co.,’8)S)°C. 286: 

Ont.—In ré Equitable Sav. Loan, 
etc., Assoc., 6 Ont. L. 26 (order, on 
application of dissatisfied stock- 
holder, revoking former order, made 
on affidavit of liquidator, declaring 
an association dissolved). 

[a] Interlocutory order.—An or- 
der rescinding a previous order, un- 
less cause be shown to the contrary 
by a day named is interlocutory, 
and an appeal before the time named, 
will be dismissed. L. A. Thompson 
weenie R. Co. v. Norvell, (Md.) 44 A 

15. Hume v. Bowie, 148 U. S. 245, 
13 (SCCy582, 37 iced) 438" Ge" Sk vy. 
New York Cent., etc., R. Co., 164 Fed. 
324, 90 CCA 256; Nelson v. Meehan, 
155 Med. 1, 83 “CCA. ‘597, 12 URANS 
374 (holding that an order made by 
a district court of Alaska setting 
aside a prior judgment of such court 
and granting a new trial is not ap- 
pealable under Alaska Codes Pt 4 ¢ 
51 § 504, which gives the right of 
appeal from a “final judgment or or- 
der,” but such order may be re- 
viewed on appeal by the circuit court 
of appeals for want of jurisdiction 
in the court to make it); Barnes vy. 
Chicago City R. Co., 185 Ill. A. 148: 
Ae es v. Quivey, 26 Or. 556, 38 P 


16. D. C.—Hamilton v. Shilling- 
ton, 19 App. 268 (holding that an. 
order of the orphans court denying 
a petition by creditors of an estate, 
filed before the estate is finally set 
tled, to vacate a previous order 
passed without notice to them, al- 
lowing the administrators c« t. a. 
counsel fees for services in having 
the will admitted to probate, is ap- 
pealable, although passed more than 
two years after the passage of the 
first order, the later and not the 
prior order being the final one). 


Iil.—Peo. v. Chicago Title, etc., Co., 
261 Til. 392, 103 NE 997; Kine v. 
Mitchell, 83 Tll. A. 632 [ate 187. Tll. 


452, 55 NE 637, 58 NE 310] (holding 
that under Practice Act’ §. 66, au- 
thorizing error or fact to be cor- 
rected by the court in which it 
occurred on motion within five years 
from the judgment, a decision on 
such motion was a decision in the 
cause, and was within § 59, author- 
izing bills of exception to the opin- 
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certain circumstances from orders vacating or | setting aside,’ 


ion of the court during the progress 
of the trial, and that an order over- 
ruling a motion to vacate was sub- 
ject to review by writ of error). 

Ky.—Baldridge v. Baldridge, 117 
SW 253 (refusal to set aside void 
judgment). 

Md.—Walsh y. State, 53 Md. 539 
(holding that an appeal lies from an 
order overruling a motion to strike 
out, for cause, a verdict of a jury of 
inquisition on default and judgment 
thereon). 

Mich.—Michigan Ins. Co. v. Whit- 
temore, 12 Mich. 311 (holding that an 
appeal lies from an order in chan- 
cery refusing to set aside a decree 
for irregularity). 

Utah.—In re Tasanen, 25 Utah 396, 
71 P 984 (denial of petition to set 
aside appointment of administrator) ; 
Blyth, ete., Co. v. Swenson, 15 Utah 
345, 49 P 1027 (holding that a final 
order overruling a motion to_ set 
aside a judgment entered without 
service of process or appearance, 
might be appealed from under Comp. 
L. [1888] § 3635, allowing appeals 
from final judgments). 

17. Cal.—Livermore vy. Campbell, 
52 Cal. 75 (holding that an order of 
the court setting aside a judgment 
entered by the clerk is appealable, 
even if it is only a judgment in 
form and is invalid). 

Fla.—Macfarlane v. Dorsey, 49 Fla. 
341, 38 S 512 (appeal from interlocu- 
tory order setting aside a final de- 
cree entered upon a decree pro con- 
fesso). 

Ga.—Patterson Produce, etce., Co. 
v. Wilkes, 1 Ga. A. 430, 57 SE 1047 
(holding, under Civ. Code [1895] § 
5526, that where judgment in favor 
of plaintiff in an action for garnish- 
ment was set aside, a writ of error 
to such an order was not prema- 
turely brought, as the decision of 
the court below, if rendered in ac- 
eordance with the contention of 
plaintiff in error, would have been a 
final disposition of the cause). 

Ida.—Shumake v. Shumake, 17 Ida. 
649, 107 P 42 (holding that under 
Rev. Codes § 4807 subd 3, providing 
that an appeal may be taken to the 
supreme court from a district court 
“from any special order made after 
final judgment,’ an appeal may be 
taken from an order made after final 
judgment vacating and setting aside 
such judgment). 

Iowa.—Guthrie v. Guthrie, 71 Iowa 
744, 30 NW 779 (holding that an or- 
der expunging an order discharging 
a trustee from the record is appeal- 
able, since it virtually grants a new 
trial). 

Ky.—Pague v. Ottumwa, 13d 
Co., 1 KyL 399. 

La.—State v. Twenty-Fourth Ju- 
dicial Dist. Ct. Judge, 32 La. Ann. 
814 (rescinding order for suspensive 
appeal). 

Minn.—Picciano v. Duluth, etc. R. 
Co., 102 Minn. 21, 112 NW 885 (order 
setting aside a former order dismiss- 
ing a case and a stipulation for the 
settlement thereof and reinstating 
the case); .Tomlinson y. Phelps, 93 
Minn. 350, 101 NW 496. 

Mo.—Coatney v. St. Louis, etc. R. 
Co., 151 Mo. 35, 51 SW 1036; State v. 
Missouri Pac. R. Co., 149 Mo. 104, 
50 SW 278 (holding that an appeal 
lies from an order setting aside a 
nonsuit, as it in effect grants a new 
trial. See supra § 387); Miller_v. 
Crawford, 140 Mo. A. 711, 126 SW 
984; Curtiss v. Bell, 131 Mo. A. 245, 
111 SW 131 (judgment in suit in 
equity setting aside a judgment ren- 
dered at a former term of the same 
court). 

Nebr.—Bannard v. Duncan, 65 
Nebr. 179, 909 NW 947 (holding that 
an order vacating a decree rendered 
at a former term on the ground that 
the court had no jurisdiction of the 
subject matter is a final order af- 
fecting a substantial right made on 
a summary application after judg- 


etc., 


ment, within Code Civ. Proc. § 581, 
and appealable). 

Nev.—Ballard v. Purcell, 1 Nev. 
342 (under a statute allowing appeal 
from any special order made after 
final judgment). 

N. Y.—In re Harnshaw, 196 N. Y. 
330, 89 NE 825; Matter of Tilden, 56 
Appi sDiv. 277,. GT NYS.:8 (95) As ecO 
the rule in this state see infra this 
note. 

N. C.—Stockton v. Wolverine Gold 
Min. Co., 144 N. C. 595, 57 SE 335; 
Pepper v. Clegg, 132 N. C. 312, 43 
SE 906; Norton vy. McLaurin, 125 N. 
C. 185, 34 SE 269. 

Oh.—Van Ingen vy. Berger, 82 Oh. 
SL, 255,92 NE 4335 19 AnnCas | 799:; 
Braden vy. Hoffman, 46 Oh. St. 639, 
22 NE 930; Hettrick v. Wilson, 12 
Oh. St. 136, 89 AmD 3387; Wohlge- 
muth vy. Taylor, (25 (Ohs Cir Ct. 271 
(order suspending a judgment, made 
more than three days after com- 
mencement of succeeding term). 

Pa.—Schomaker vy. Dean, 201 Pa. 
439, 50 A 923; Goldstein v. Fritzius, 
41 Pa. Super. 219; Pfaff v. Thomas, 
3 Pa. Super. 419, 39 WklyNC 570. 

S. D.—Jennings v. Des Moines Mut. 
Hail, ete., Ins. Assoc., 33 S. D. 385, 
146 NW 564 (order vacating previous 
order sustaining demurrer); Schaet- 
zel v. Huron, 6 S. D. 134, 60 NW 
741; Bailey v. Scott, 1 S. D. 337, 47 
NW 286; Weber v. Tschetter, 1 S. D. 


205, 46 NW 201 (holding that an or-] 


der vacating a judgment as to the 
moving defendant, and letting him 
in to defend, is appealable under 
Comp. L. § 5236 subd 2, being an or- 
der affecting a substantial right, 
upon a summary application in an 
action after judgment). 
Wash.—Pierce County v. Bunch, 49 
Wash. 599, 96 P 164 (holding that 
the purchaser of land sold under a 
tax judgment may appeal from an 
order vacating the judgment on a 
motion in the action in which the 
judgment was rendered; as the order 
is, in effect, final as to such pur- 
chaser, and determines the action or 
proceeding and prevents judgment 
therein); In re Crosby, 42 Wash. 366, 
85 P 1 (holding that an order va- 
cating and setting aside a former 
order granting leave to a foreign 
guardian to sue executors of an 
estate upon a rejected claim is ap- 
pealable as a final order, since it, in 
effect, determines the right to main- 
tain the action); Tatum y. Geist, 40 
Wash. 575, 578, 82 P 902 (order va- 
cating a judgment against a gar- 
nishee and quashing the service of 
the writ of garnishment); State v. 
Tallman, 38 Wash. 132, 80 P 272; 
Brady v. Onffroy, 37 Wash. 482, 79 
P 1004 (holding that where, after 
judgment against defendant and the 
surety on a bond to release an at- 
tachment, an order was entered 
striking from the record so much 
of the judgment as awarded a re- 
covery against the surety, such or- 
der was a final order made after 
judgment, which affected a substan- 
tial right, and was therefore appeal- 
able as provided by 2 Ballinger An- 
not. Codes & St. § 6500 subd 7); 
Nolan y. Arnot, 36 Wash. 101, 78 P 
463 (holding that an appeal lies 
from a judgment which vacates a 
judgment previously rendered, and 
also determines all questions which 
could be tried upon a retrial of the 
cause, although no formal order of 
dismissal of the action was made). 
In this state the statute gives an 
appeal to the supreme court from 
any order affecting a substantial 
right in a civil action or proceeding, 
which either determines the action 
or proceeding and prevents a final 
judgment or discontinues the action, 
and from a final order made after 
judgment, which affects a substan- 
tial right. Under this statute there 
have been a number of decisions, 
some holding that the appeal would 
not lie from orders vacating judg- 
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or refusing to vacate and set 


ments or prior orders (cases supra 
note 11), and others holding that an 
appeal would lie (cases supra this 
note), according to the  circum- 
stances. In Tatum vy. Geist, supra, it 
was held that the rule deducible 
from these decisions is this: “If 
an order vacating a judgment, or 
quashing a’ summons or the service 
thereof, is or may be followed by 
further proceedings in the cause, and 
the entry of a final judgment there- 
in, such order may be reviewed on 
appeal from the final judgment, and 
is not itself appealable. If, on the 
contrary, the order vacating the 
judgment, or quashing the summons 
or the service thereof, in effect de- 
termines the action or proceeding 
and prevents a final judgment there- 
in, the order itself is a final one, 
and is therefore appealable.” 

Wis.—Deuster v. Zillmer, 119 Wis. 
402, 97 NW 31 (holding that, where, 
pending an appeal from a justice’s 
judgment to the superior court, the 
latter court, upon a motion of ap- 
pellant, made an order vacating the 
judgment, the order was one made 
in a _ special proceeding, notwith- 
standing the motion papers and or- 
der were entitled in the action, and, 
being a final order affecting, at least, 
the substantial right to have a tran- 
script of the judgment docketed, it 
was appealable under a statute al- 
lowing an appeal from a final order 
affecting a substantial right made 
in a special proceeding); Purcell v. 
Kleaver, 98 Wis. 102, NW_ 322 
(order refusing to set aside a judg- 
ment appealable as “a final order 
affecting a substantial right made 
upon a summary application after 
judgment”); Bonesteel v. Orvis, 31 
Wis. 117 (order vacating an order 
dismissing an action for want of 
prosecution appealable as an order 
involving the merits); Carney v. La 
Grosse,” etc: R. Cone hb weWaS.o.0s 
(holding that an appeal lies from 
orders of the circuit court which 
set aside judgments). 

[a] In New York, (1) under the 
statutory provisions relating to ap- 
peals, an appeal will lie in some 
cases to the court of appeals or the 
appellate division of the supreme 
court from judgments or orders va- 
cating or setting aside a judgment 
or prior order, where substantial 
rights are affected. In re Earnshaw, 
196 N. Y. 330, 89 NE 825 (holding 
that an order of the appellate di- 
vision affirming an order of the spe- 
cial term vacating an order appoint- 
ing a trustee under a will, on the 
ground that the special term was 
without jurisdiction to make the ap- 
pointment, is a final order in a spe- 
cial proceeding, and is appealable to 
the court of appeals); Belknap v. 
Waters, 11 N. Y. 477 (holding that 
an order made by the supreme court 
vacating a judgment entered by con- 
fession, on account of a defect in 
the statement, was appealable to the 
court of appeals under the statute 
allowing an appeal from a final or- 
der affecting a_ substantial right 
made in a special proceeding); Mat- 
ter of Tilden, 56 App. Div. 277, 67 
NYS 879; Storey v. Dayton, 22 Hun 
450 (both holding that an appeal will 
lie to the supreme court from a sur- 
rogate’s refusal to open a decree, al- 
though it is a matter in his discre- 
tion). And see Clarke vy. Goodridge, 
44 HowPr 226. (2) Under the act 
relating to the municipal court in 
New York city, which determines the 
right of appeal from that court, an 
appeal will lie from an order of said 
court granting a motion to set aside 
the verdict of a jury and vacate, 
amend or modify a judgment ren- 
dered thereon, or to vacate, amend 
or modify any judgment rendered 
upon a trial by the court without a 


jury, etc. Municipal Court Act §§ 
254, 257; Lee v. Revolving Airship 
Tower Co., 127 App. Div. 36, 111 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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_aside 18 a judgment, order, or decree, except in so far 
as the action of the court was within its discretion.” 
An order vacating a judgment must be attacked on 
the hearing of the motion therefor or on appeal 
from the order, and cannot be questioned later by 


‘ 
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NYS 28; Stern vy. Fleck, 102 App. 
Div. 272, 92 NYS 453 (order vacat- 
ing a judgment because it was not 
rendered within the statutory time); 
Fallon vy. Crocicchia, 52 Misc. 503, 102 
NYS 541 (appeal from order vacat- 
ing judgment on compliance with 
certain conditions) ; New York 
Health Dept. v. Babcock, 84 NYS 604. 
(3) But the statute does not au- 
thorize an appeal from an order of 
a municipal court justice vacating a 
judgment of dismissal (La Spina v. 
Pennsylvania R. Co., 69 Misc. 616, 
126 NYS 88), (4) or an order set- 
ting aside a final order for posses- 
sion in favor of a landlord, recalling 
a dispossession warrant, and an or- 
der denying the landlord’s motion to 
open his subsequent default for fail- 
ure to appear and try the cause 
(Maneely v. Mayers, 48 Misc. 380, 
87 NYS 471); (5) or a judgment 
entered by the clerk without direc- 
tion (Daniel vy. Brooklyn Heights R. 
Co., 80 Mise. 208, 140 NYS 1047). 
(6) Under L. (1896) c 748, relating 
to the former district courts of New 
York city see Schwartz v. Schendel, 
24 Mise. 701, 538 NYS 1773. 

[b] Partial vacation.—An order 
vacating a previous order in part is 
appealable under a statute allowing 
an appeal from an order vacating 
or refusing to vacate a previous or- 
der, judgment, or decree. Tomlinson 
v. Phelps, 93 Minn. 350, 101 NW 496. 

[ec] Order not affecting substan- 
tial right.—An order vacating the 
part of an order, which directs in 
advance who shall pay the costs of 
appeal from a judgment, does not 
affect any substantial rights of ap- 
pellant and is not appealable. Greer 
v. Keaton, 98 S. C. 192, 82 SH 424. 

ao probate proceedings see infra 

08. 


Setting aside dismissal or nonsuit 
see supra § 336. 

18. Cal.—Bond v. United Rail- 
roads, 9159Cal.-270) 113 BP 366; Hi- 
bernia Sav., ete., Soe. v. Cochran, 66 
P 732; Pignaz v. Burnett, 119 Cal: 
157, 51 P 48 (holding that, when an 
order after judgment is made ex 
parte, the right to move ‘to vacate 
the order, and upon such motion to 
show cause against the order, is im- 
plied, and in such case the only 
appeal which can avail is an appeal 
from the order refusing to vacate); 
Pee IOe v. Darling, 19 Cal. A. 232, 125 

249. 


Ga.—Van Dyke v. Van Dyke, 120 
Ga. 984, 48 SE 380; Aiken v. Peck, 
72 Ga. 434; Fisher y. Pearson, 1 Ga. 
A. 517, 57 SE 1018. 

Ida.—Oliver v. Kootenai County, 
18 Ida. 281, 90 P 107 (holding that, 
where a judgment of dismissal has 
been made, and a motion is made to 
set aside such judgment and is over- 
ruled, the order overruling such mo- 
tion is an order after final judgment, 
and appealable under Rev. St. [1887] 
§ 4807 subd 8, authorizing an appeal 
from a special order made after final 
judgment). ; 

Minn.—Everington v. Minneapolis 
Park Comrs., 119 Minn. 334, 138 NW 
426 (holding that an order denying 
a motion of objectors to vacate an 
order confirming an assessment for 
costs of land taken for park pur- 
poses and to grant a new trial was 
appealable as an order denying a 
new trial); Aitkin County Comrs, v. 
Morrison, 25 Minn. 295 (denial of 
motion to open certain. tax, judg- 
ments); Stocking v. Hanson, 22 
Minn. 542 (denial of motion to va- 
cate a judgment made by a substi- 
tuted party). 

Mo.—State v. Riley, 219 Mo.. 667, 
118 SW 647 (holding that a judg- 
ment of dismissal and for costs is a 
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final judgment, and an order over- 
ruling a motion to vacate the judg- 
ment is appealable under Rev. St. 
[1899] § 806 [Annot. St. (1906) p 
769], authorizing an appeal from any 
special order after final judgment); 
Arndt v. Arndt, 177 Mo. A. 420, 163 
SW... 282.» 

Mont.—Canning vy. Fried, 48 Mont. 
560, 139 P 449 (holding that under 
Rev. Codes § 17098, authorizing ap- 
peals from any special order made 
after final judgment, an appeal will 
lie from an order denying a motion 
to set aside a judgment for dis- 
qualification of the trial judge). 

N. Y.—See infra this note. 

N. C.—Clegg v. New York White 
Soap Stone Co., 67 N.C. 302. 

Pa.—International Harvester Co. 
v. Miller, 51 Pa. Super. 324; Monahan 
v. Auman, 42 Pa. Super. 480 (cau- 
tionary judgment); Given vy. Given, 
5 Pa. Super. 467; Whitecar v. Su- 
preme Castle K. G. E., 18 Pa. Super. 
631. See also Rea v. Pittsburg, etc., 
Reap Cote2 Zobel) ALO Oyo eA eon ars O) 
AmSR 721. Compare American Soda 
Veter Co. v. Taggart, 46 Pa. Super. 

oO. 

S. D.—Thompson, etc., Mfg. Co. v. 
Guenthner, 5 S. D. 504, 59 NW 727 
(holding that an order refusing to 
set aside ax appealable order is ap- 
pealable, where the first order was 
made without jurisdiction). 

Wash.—Kath v. Histogenetic Medi- 
cine Co., 50 Wash. 454, 97 P 464 
(holding that an order denying a 
petition to vacate a judgment for 
fraud in obtaining the same is a 
final order and appealable under a 
statute authorizing an appeal from 
any final order made after judgment, 
affecting a substantial right); State 
v. Huston, 32 Wash. 154, 72 P 1015; 
In re Sutton, 31 Wash. 340, 71 P 
1012 (holding that the denial of a 
motion to vacate an order appointing 
an administrator is an appealable 
order, under Ballinger Code § 6500 
subd 6, which allows appeal from 
any order affecting a substantial 
right in a civil action which either 
in effect determines the action and 
prevents a final judgment therein, 
or discontinues the action); In re 
Lamona, 29 Wash. 394, 69 P 1098. 

Wis.—Pureell v. Kleaver, 98 Wis. 
102, 73 NW 3:22 (holding that an 
order refusing to set aside a judg- 
ment was appealable as “a final or- 
der affecting a substantial right 
made upon a summary application 
after judgment,’ within L. [1895] 
ce 212 § 1 subd 2); Wolcott v. Wol- 
cott, 32 Wis. 63 (holding that an or- 
der of the county court refusing to 
vacate an order made in chambers, 
changing the place of trial, was ap- 
pealable); Johnson v. Eldred, 13 Wis. 
482 (order refusing to set aside a 
judgment and allow defendant to an- 
swer appealable as a final order af- 
fecting a substantial right, made 
upon a summary application after 
the judgment). : 

[a] In New York (i) an appeal 
will lie from final orders refusing 
to set aside a prior judgment or or- 
der, when it affects a substantial 
right. Lake v. Lake, 124 App. Div. 
89, 108 NYS 964 (holding that an 
order dismissing, for want of suffi- 
cient evidence, without prejudice to 
a renewal thereof on further evi- 
dence, an application on affidavits to 
set aside a decree of divorce, 
claimed, as attempted to be shown 
in the affidavits, to have been pro- 
cured by fraud and duress of plain- 
tiff's husband, is final and appeal- 
able, at least in the absence of a 
showing that the provision for leave 
to renew was inserted by request 
and for the benefit of plaintiff); Feist 
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a motion to set it aside, and therefore an order made 
denying the latter motion is not appealable.”° 

(b) Vacation of Nonappealable Order. 
No appeal lies from an order denying a motion to 
vacate an order which is not itself appealable.?+ 


v. Weingarten, 111 NYS 848 (denial 
of motion to vacate invalid order af- 
fecting all subsequent proceedings 
appealable as an order affecting sub- 
stantial rights). (2) The act relat- 
ing to the municipal court in New 
York city allows an appeal from an 
order of said court denying a mo- 
tion to set aside the verdict of a 
jury and vacate, amend or modify 
a judgment rendered thereon or to 
vacate, amend or modify any judg- 
ment rendered upon a trial by the 
court without a jury, etc. Municipal 
Court Act §§ 254, 257. And see su- 
pra note 17. (3) But the statute 
does not authorize an appeal from 
an order of the municipal court de- 
nying a motion to set aside a final 
order in summary proceedings 
awarding possession to the landlord 
(Mishkind-Feinberg Realty Co. v. 
Rosenhaft, 119 NYS 682), (4) or 
from an order refusing to vacate an 
order of arrest (Leavitt v. Katzoff, 
43 Misc. 26, 86 NYS 495). (5) Nor 
will an appeal lie from an order of 
the municipal court denying a motion 
to vacate not made within the stat- 
utory time. Cohen v. Ridgewood 
Shirt Co., 84 NYS 188. (6) And 
where defendant is in default in the 
municipal court at the trial of an 
inquest on which judgment is ren- 
dered, and does not appeal from an 
order denying his motion to open 
his default, an appeal will not lie 
from an order denying his motion to 
modify the judgment. Seymour v. 
Feigl, 56 Misc. 439, 107 NYS 94. 

Orders affecting substantial rights 
see supra § 265. 

Orders determining action and 
ih wipes judgment, etc. see supra 

esis involving merits see supra 


19. Whitecar v. Supreme Castle 
K. G. E., 18 Pa. Super. 631 (holding 
that the application under the act of 
May 20, 1891 [P. L. 101], giving the 
right of appeal from orders opening, 
vacating, or striking off, ete, ‘“judg- 
ments of any kind whether entered 
by amicable confession, upon war- 
rant of attorney, or otherwise,” is 
an equitable proceeding addressed to 
the discretion of the court, the judge 
to whom the application is ad- 
dressed acting as a chancellor, and 
the appellate courts will examine the 
record only to determine whether his 
discretion has been properly exer- 
cised); Norton v. Maddox, (Tex. Civ. 
A.) 66 SW 319. And see Sunderland 
v. Braun Packing Co., 119 Md. 125, 
86 A 126; Rea v. Pittsburg, etc., R. 
Co., 229 Pa. 106, 78 A 73, 140 AmSR 
721; International Harvester Co. v. 
Miller, 51 Pa. Super. 324. 

_{a] In South Carolina applica- 
tions for relief from orders and 
judgments taken by surprise or ex- 
cusable neglect, under Code § 195, 
are by the express terms of the stat- 
ute addressed to the discretion of 
the circuit judge, and his action is 
not appealable, unless he abuses his 
discretion and violates the . law. 
Dunton .v.- Marper,” 64 Si@) 338242 
SE 153; Washington vy. Hesse, 56 S. 
C. 28, 33 SE 787; Ex p. Carolina Nat. 
Bank, 56) S.C. 912,533 SE). 781= ‘Me- 
Daniel=v., Addisonf 53 us... ooo ok 
SE 226; Michalson v. Roundtree, 
51 S. C. 405, 29 SE 66; Covington 
eI a March OPA eo Hye MSI 

20. Hibbard v. Delanty, 20 Wash. 
539, 56 34. 


al. Title sins ete... (Coe ava Callie 
fornia Dev. Co., 159 Cal. 484, 114 P 
838; Alpers ‘y.. Bliss, 145. Cal. 565, 


79 P 171; Harper y. Hildreth, 99 Cal. 
265, 33 P 1103. And see Gates vy. 
Avery, 112 Wis. 271, 87 NW 1091. 
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[§ 357] (c) Renewal of Motion. No appeal will 
le, unless the case comes within some special statu- 
tory provision,’? from an order granting or refusing 


leave to renew a prior motion.”* 
[§ 358] 
ment or Decree. 


fraud, error, or irregularity.?* 


22. New York v. Montague, 149 
App. Div. 601, 134 NYS 89; Conlen 
v. Rizer, 109 App. Div. 537, 96 NYS 
566; Seletsky v. Third Ave. R. Co., 
44 App. Div. 632, 60 NYS 405 (all 
holding that an appeal will lie under 
the New York statutes from an order 
denying an application to renew a 
motion on additional papers). 

Miannay v. Blogg, 41 N. Y. 
522. In this case it was held 
order made after verdict 
giving the defendant leave to renew 
a motion made before trial, and de- 
nied, to set aside an order of arrest 
granted in the action, and staying 
Judgment in the meantime, was not 
appealable. The court said: “This 
order affects a substantial right of 
the appellant, and is an order in the 
action; and the order of stay there- 
in, prevents a judgment from which 
an appeal might be taken, but it 
does not, in effect, determine the ac- 
tion; and that part of the order 
which stays entry of judgment, is 
discretionary with the judge making 
it, and it is not the subject of ap- 
peal. This order is therefore not 
appealable under subdivision 2 of 
section 11 of the Code. It is nota 
final order made in a special pro- 
ceeding, or upon a summary applica- 
tion after judgment. It is therefore 
not appealable under subdivision 3 of 
said section.. It is very clear that 
this order is not appealable.” 

Rehearing or reargument of prior 
motion see supra § 339. 

24, Hendryx v. Perkins, 114 Fed. 
801, 52 CCA 435 (holding that a bill 
to impeach a prior decree for fraud 
is an original bill, although, when 
filed in the court which rendered the 
decree attacked, one in the nature 
of a bill of review; and a decree en- 
tered on such bill, vacating the prior 
decree and restoring the parties to 
their former situation in that cause, 
terminates the litigation on the sec- 
ond bill, and is therefore final and 
appealable, whether it leaves further 
proceedings to be taken in the origi- 
nal suit or not); Hilt v. Heimberger, 
235 Till. 235, 85 NE 304 (decree set- 
ting aside a judgment by default); 
Maxwell v. Shoesmith, 135 Ill. A. 
114 (holding that an order of the 
court of probate by which it denies 
the prayer of a _ petition of the 
executors of a will to set aside a 
judgment is final and appealable); 
Gilleylen v. Martin, 73 Miss. 695, 19 
S 482. And see Ayers v. Anderson- 
Mully Coiieo Ark. 160,016 “Sw, 199s 
Hawkins v. Bowie, 9 Gill & J. (Md.) 
428. 

Bill or writ of review see infra § 


393. 

25. Adamski y. Wieczorek, 170 Il. 
Shs, .46 NH, 951) [aft 66 Ill. A. 582] 
(holding that a decree entered on a 
bill in the nature of a bill of re- 
view, opening a former decree for a 
rehearing, is interlocutory). 


(d) Suit or Petition to Set Aside Judg- 
An appeal will le from a final 
judgment, order, or decree on a bill in the nature of 
a bill of review or an independent suit or petition 
to impeach and set aside a-judgment or decree for 
But no appeal will 
le in the absence of a statute from a judgment or 
decree therein which is merely interlocutory.2> And 
where, by the plain terms of a statute, an appeal 
would not lie from a judgment of the circuit court 
to the supreme court, the party against whom the 
judgment was rendered cannot obtain the benefits 
of an appeal therefrom by bringing suit for the re- 
view thereof for supposed error of law therein and 
appealing from the judgment of the court denying 
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such review.?® 
[§ 359] 
inal Case. 


[§ 360] 
Nil Dicit, Etc.?® 


26. Klebar v. Corydon, 80 Ind. 95. 

27. UlS. v. (New York Cent.; ete, 
R: Co., 164 Fed. 324, 90 CCA 256. 

28. Appeal from judgment by de- 
fault, etc. see infra § 449 et seq. 

29. Norman vy. Cammack, 105 Ark. 
121, 150 SW 563 (holding that, on 
a complaint by a defendant to va- 
eate a default judgment on _ the 
ground that it was obtained by fraud, 
as authorized by Kirby Dig. § 4431, 
the proceeding is, in effect, an inde- 
pendent action, and a judgment 
granting the relief is final and ap- 
pealable); Blackstad Mercantile Co. 
v. Bond, 104 Ark. 45, 148 SW 262; 
Ayers v. Anderson-Tully Co., 89 Ark. 
160, 116 SW 199; Cramer y. Illinois 
Commercial Men’s Assoc, 260 Ill. 
516, 108 Nib 459) ates iGreen Am wll 
Hilt v. Heimberger, 235 Ill. 235, 85 
NE 304 (holding that a decree in a 
suit to set aside a default judgment 
in an action of assumpsit, which or- 
ders that the judgment shall be set 
aside on the judgment debtor paying 
all the costs, and that, on such pay- 
ment, the judgment debtor shall be 
allowed to plead and defend the ac- 
tion the same as if the default had 
never been entered, and restraining 
the officer from proceeding to collect 
the judgment, is final and appeal- 
able); Smith v. Stiles, 68 Wash. 345, 
123 P 448 (dismissal of petition to 
vacate judgment). 

30. 
Cal. 227, 60 P 686 (holding that an 
order denying plaintiff's motion to 
set aside defendant’s default and fix 
a time for her to plead was an or- 
der after final judgment, from which 
the code permits an appeal, and 
plaintiff was not precluded from ap- 
pealing by the fact that the default 
had been entered at his instance); 
Met orange v. Belvin, 96 Cal. 182, 31 


Colo.—Thompson v. Crescent Mill, 
etc., Co., 47 Colo. 4, 105 P 880. 

Conn.—Schoonmaker vy. Albertson, 
etc., Mach. Co., 51° Conn. 387. 

Ill.—Peo. v. Chicago Title, etc., Co., 
261 Ill. 392, 103 NE 997; Park Ridge 
Eps Murphy, -258 Ill. 365, 101° NE 

Nebr.—Steele vy. Haynes, 20 Nebr. 
316, 30 NW 68. 

N. H.—Hutchinson vy. Manchester 
Stipek. Co. 03. NeCERT ea. 60 e Anal Oia 
(holding that, where defendant, after 
default, appeared by counsel, who 
moved for leave to appear and have 
the default opened, and counsel was 
recognized as representing defendant 
in making such motion, which was 
denied, defendant was authorized by 
Le [L901] “pp. 2563 (¢ 78 $ U5 .Te ag= 
grieved by the ruling, to seasonably 
object, and “allege exceptions thereto 
in writing,” and have them trans- 
ferred to the supreme court). 

N. Y.—See infra this note. 

N. C.—Clegg v. New York White 
Soap Stone Co., 67 N. C. 302. See 


Cal.—Thompson vy. Alford, 128 


ee ee ea eee ee 
Ck. ee 


[$§ 357-360 > 


(e) Motion to Abate Judgment in Crim- 
It has been held in a federal court that 
a motion by the executor of a person deceased to 
abate a judgment entered against him in a criminal 
action in his lifetime, because of his death after it 
was entered, is an independent proceeding of a 
civil nature, and the order or judgment therein may 
be reviewed on error by the United States.?7 

(5) Setting Aside or Refusing to Set 
Aside Default or Default Judgment, Judgment on 


A final judgment, order, or decree 


in an independent suit or proceeding to set aside a. 
default judgment or decree is appealable like any 
other final judgment, order, or decree;?® and in 
many jurisdictions, under the statutes, an appeal 
or proceeding in error will lie to review an order 
denying a motion to set aside a default judgment, 
order, or decree,®° except in so far as the ruling is 


eases this state infra this section 
note 35. 

Pa.—Whitecar v. Supreme Castle 
K.. G. E., 18 Pa. Super. 631. 

S. D.—Meade County Bank v. 
Decker, 17 S. D. 590, 98 NW 86. 

Utah.—Blyth, etc., Co. v. Swenson, 
15 Utah 345, 49 P 1027. 

Wash.—State v. Huston, 32 Wash. 
154, 72 P 1015; Myers vy. Landrum, 
4 Wash. 762; 31 P 33. 

Wis.—Rix v. Sprague Canning 
Mach. Co., 157 Wis. 572, 147 NW 
1001, 52 LRANS 583; Smith v. Law- 
Fence,| 'SiiWas.20 79s 

Ont.—Voight Brewery Co. v. Orth, 
5 Ont. L. 448, 2 OntWR 304. 

[a] In New York, by express stat- 
utory provision, an appeal cannot be 
taken from a judgment or order by 
default (infra § 449), (1) and it has 
been held, in the absence of statu- 
tory authority, that an appeal will 
not lie from an order refusing to set 
aside a judgment or order by de- 
fault, where appellant has been duly 
served with the summons or has ap- 
peared, as he cannot thus accomplish 
indirectly what he is not permitted 
to do directly. Glens Falls Ins. Co. 
v. Extension Dev. Co., 154 App. Div. 
305, 188 NYS 939 (appeal from coun- 
ty court). (2) And it was held that 
an appeal would net lie from an or- 
der of the old court of common pleas 
denying a motion to open a default, 
and set aside an inquest, as the mo- 
tion was addressed to the discretion 
of the court. Muldenor v. McDon- 
ogh, 2 Hilt. 46. (8) On the other 
hand, however, it has been held that 
a person against whom a judgment 
by default, regular on its face, has 
been rendered, but who was not in 
fact served with the summons and 
did not appear, has a legal right to 
have the judgment vacated, and an 
order denying that right is appeal- 
able. White v. Coulter, 59 N. Y. 629. 
(4) It has also been held that an 
order refusing to set aside a default 
and judgment entered thereon, even 
where defendant has been served, 
may be appealable as affecting a 
substantial right. King v. Sullivan, 
31 App. Div. 549, 52 NYS 130 (hold- 
ing that an order denying a defend- 
ant’s motion, in an action to fore- 
close a mortgage in which a de- 
ficiency judgment had been obtained 
against him, and in which he was 
served, to open his default and for 
leave to answer, and to vacate the 
judgment as to him, affected a sub- 
stantial right and was therefore ap- 
pealable under Code Civ. Proc. § 
1342). ° (5) It was formerly held 
that an appeal would not lie in New 
York from an order of the municipal 
court denying a motion to open a 
default, or from an order vacating 
a former order opening a default, as 
the former statute did not provide 
therefor. Beebe v. Nassau Show 
Case Co., 41 App. Div. 456, 58 NYS 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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within the discretion of the court.2! 
dictions, however, no appeal lies 


denying a motion to set aside a default judgment, 
order, or decree, or a judgment or decree on nil 
dicit, or pro confesso.*? -Refusal to vacate a mere 


order of default before judgment 


mere interlocutory and unappealable order;** and 
the same is true of an order denying a motion to 
vacate a default entered by the clerk.*4 


769, 29 NYCivProc 392; Sykes v. 
Knapp, 32 Misc. 740, 66 NYS 10338; 
Mooney v. McGuirk, 31 Misc. 744, 64 
NYS 41; Salvino v. Metropolitan St. 
R. Co., 29, Mise. 746, 60 NYS 476; 
Boya v. Milone, 24 Misc. 734, 53 NYS 
785; Adolph vy. Klein, 23 Mise. 700, 
52 NYS 32; Schwartz v. Schendel, 
23 Misc. 476, 51 NYS 415. (6) But 
it is now expressly provided by the 
Municipal Court Act that where a 
default or dismissal is taken, in an 
action or summary proceeding, or a 
judgment is taken or final order made 
without the service of a summons or 
process as required by law, the 
court may at any time upon motion 
open such default or dismissal and 
set aside, vacate, or modify any 
judgment or final order entered in 
any such action or proceeding and 
set the action or proceeding down 
for pleading, hearing, or trial, etc. 
(Municipal Court Act § 253), and 
an appeal shall lie from an order de- 
nying such motion (§ 257). And see 
Lee v. Revolving Airship Tower Co., 
127 App. Div. 36, 111 NYS 28; Gold- 
stein v. Frumkes, 74 Misc. 450, 132 
NYS 318; Sutton v. Bayles, 70 Misc. 


522, 127 NYS 4382; Guttenberg v. 
Taibbi, 67 Mise. 426, 123 NYS 1; 
Steindler v. American Bonding Co., 


52 Mise..114, 101 NYS 795; Levine v. 
Munchik, 51 Misc. 556, 101 NYS 14; 
Lesser v. Kahn, 50 Mise. 620, 98 NYS 
212; Catalano v. North British, etc., 
Ins. Co:, 50 Misc. 536, 99 NYS 524; 
Schrenk vy. Gurfein, 140 NYS 520; 
Davies v. Myers, 113 NYS 9; Brown- 
ing v. New York Leasing Co., 111 
NYS 704; Talty v. Strauss, 107 NYS 
819; Walkley v. Cupeta, 107 NYS 
40; Rogg v. Simelowitz, 102 NYS 
535; Schrenkeisen v. Kroll, 85 NYS 
1072. Contra Leavitt v. Epstein, 86 
NYS 208. Imposing conditions on 
opening default as a denial of the 
motion see infra note 36. (7) A 
municipal court order, vacating an 
order opening a default and restor- 
ing the case to the calendar, is in 
effect a denial of the motion to open 
the default, and therefore appealable. 
Guttenberg v. Taibbi, 67 Misc. 426, 
123 NYS 1. (8) To be appealable 
the order must be entered. Walkley 
v. Cupeta, 107 NYS 40. See infra 
§§ 440, 462. (9) And the statute 
does not apply, unless the order is 
one opening a default, and made on 
a motion in compliance with the 
statutory provisions. Maneely v. 
Mayers, 43 Misc. 380, 87 NYS 471 
(holding that an appeal will not lie 
from an order setting aside a final 
order for possession in favor of a 
landlord, recalling a dispossession 
warrant, and an order denying the 
Jandlord’s motion to open his subse- 
quent default for failure to appear 
and try the cause, this not being an 
order opening a default); Mann v. 
Meryash, 107 NYS 599 (no appeal 
from order denying motion to vacate 
a judgment that defendant might 
traverse the return of service, where 
he did not ask that the default be 
opened and submitted no proposed 
answer or affidavit of merits, nor 
declared that he had a _ defense). 
(10) Where defendant appears by 
counsel on the trial, there is no de- 
fault, and therefore no appeal lies, 
under the Municipal Court Act, from 
an order denying an application to 
open an alleged default judgment 
against him. Percy v. Sire, 119 NYS 
225. (11) An appeal will not lie by 
plaintiff, under the statute, from an 
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In some juris- 
from an order 


jurisdictions an 
motion opening, 


is held to be a 


In a few 


ex parte order of the municipal 
court, vacating an ex parte order 
denying a motion to open defen- 
dant’s default upon the ground that 
defendant had failed to comply with 
a previous order which opened such 
default. Speiser v. Greitzer, 113 
NYS 8i5. (12) Since L. (1898) c¢ 
312 § 14, governing appeals from the 
city court of Albany, as amended by 
L. (1899) c 590 § 6, and providing 
for appeals from an order granting 
a new trial, makes no provision for 
an appeal from an order denying a 
motion to open a default, no appeal 
lies in such case. Gainsley v. Perry, 
140 App. Div. 748, 126 NYS 163. 

[b] Relief from stipulation. — 
Where plaintiff secures judgment by 
default, and his damages are as- 
sessed, but he stipulates to open the 
default, and from this stipulation 
the court relieves defendant upon 
payment of the default judgment, 
the order relieving defendant from 
the stipulation is not appealable un- 
der the New York Municipal Court 
Act. Hering v...land,; ete; Co., 53 
Misc. 644, 103 NYS 108. 

[c] Renewal of motion to vacate. 
—An order denying leave to renew 
a motion to vacate a judgment by 
default and for leave to answer is 
not an appealable order. Meade 
County Bank v. Decker, 17 S. D. 590, 
98 NW _ 86. 

31. Tenney v. Frost, 32 Me. 599 
(refusal to take off a default is the 
exercise of a judicial discretion to 
which exceptions do not lie); White 
v. Coulter, 59, N. . 629; Manning 
Vv. Roanoke, etc., .R: ‘Co.,, 122, N.C. 
824, 28 SE 963. See also Duncan y. 
Duncan, 93 S. C. 487, 76 SE 1099. 

32. Ala.—Montgomery Tract. Co. 
Vv. Harmon, 140) Ala:=605, 37) Sw3rk 
(refusal to set aside decree pro con- 
fesso); Haygood v. Tait, 126 Ala. 
264, 27 S 842; Ledbetter, etc., Land, 
etce., Assoc. v. Vinton, 108 Ala. 644, 
18 S 692. 

Ga.—Farmers’, etc., Bank v. Pirkle, 
Se Gas. Ae Sage kee Stleeo 4G, 

N. J.—State Mut. Bldg., ete., Assoc. 
v.. Williams, 78 N. J. lL. 720, 75 A 
927, Red Bank First Nat. Bank v. 
Jones, 44 N. J. L. 60 (refusal to open 
judgment as upon a nil dicit for 
want of a plea or demurrer). 

N. Y.—Glens Falls Ins. Co. v. Ex- 
tension Dey. Co., 154 App. Div. 305, 
138 NYS 939. And see Millard v. 
Van Ranst, 17 AbbPr 319 note. But 
see under the statutes in this state 
infra note 36 [a]. 

Ont.—Ball v. Catheart, 16 Ont. 525 
(appeal lies, under the Ontario Ju- 
dicature Act, from an order of a 
judge in chambers refusing to set 
aside a judgment by default, but 
not from such an order of a master 


in chambers). 

83. Jordan vy. Hutchinson, 39 
Wash. 373, 81 P 867 (reviewable 
only on appeal from final judgment 
under 2 Ballinger Annot. Codes & 
St. § 6500 subd 1, providing that an 
appeal from the final judgment shall 
bring up for review any order made 
in the same action before judgment). 

84. Sherman v. Standard Mines 
Co. 4166, Cal 2524.5 137%) PL 249. 

35. Minn.+-People’s Ice Co. Vv. 
Schlenker, 50 Minn. 1, 52 NW 219 
(holding that an order vacating a 
judgment on default and granting 
defendant leave to answer is ap- 


pealable). 
v. Crawford, 140 Mo. 


Mo.—Miller 
A. 711, 126 SW 984 (holding that 


sion against an 


judgment or decree.** 
ever, the general rule is otherwise, either be- 
cause such an order is discretionary, because it 
is not a final judgment or order and is not within 
the provisions for appeals from interlocutory judg- 
ments and orders, or because of an express provi- 
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appeal will lie from an order on 
vacating, or setting aside a default 
In most jurisdictions, how- 


appeal.2*> The same is true of an 


under Rev. St. [1899] § 806 [Annot. 
St. (1906) p 769], giving an appeal 
from ‘any final judgment in the cause 
or from any special order after final 
judgment, an appeal lies from an 
order setting aside a final judgment 
by default). 

N. C.—An appeal lies from a de- 
cision of the trial court on the ques- 
tion of law whether certain facts 
show, or do not show, excusable neg- 
lect within Revisal (1905) § 513, 
providing that a judge may relieve 
a party from a judgment by default 
through his excusable neglect. Stock- 
ton v. Wolverine Gold Min. Co., 144 
Ni CG. 5955.57 2S - 3355 “Pepper iv, 
Cleges, ©1382 Ni.) Cy 312) 43) SE 906 
Norton v. McLaurin, 125 N. C. 185, 
34 SH 269. And see Clegg v. New 
York White Soap Stone Co. 67 N. 
C. 302 (refusal to vacate). 

Oh.—Van Ingen vy. Berger, 82 Oh. 
St. 255, 92 NE 433, 19 AnnCas 799 
(holding that an order by the su- 
perior court of Cincinnati that a de- 
fault judgment rendered by such 
court at a previous term be suspend- 
ed and execution thereon stayed un- 
til the case shall have been tried on 
its merits, and granting leave to de- 
fendant to answer, is an order af- 
fecting a substantial right in asum- 
mary application after judgment, 
and is a final order within Rev. St. 
§ 6707, providing that an order af- 
fecting a substantial right, made- 
upon a summary application in an 
action after judgment, is a “final 
order,’ from which error may be 
prosecuted); Braden v. Hoffman, 46 
Oh. St. 639, 22 NE 930 (vacating de- 
fault judgment); Hettrick v. Wilson, 
12 Oh. St. 136, 80 AmD 337 (vacating 
judgment of dismissal on default). 

Pa.—Goldstein v. Fritzius, 41 Pa. 
Super. 219 (holding that plaintiff 
may appeal from an order making 
absolute a rule to open a default 
judgment, under the act of May 20, 
1891 [P. L. 101], allowing an appeal 
to determine whether the discretion 
of the court has been properly ex- 
ercised). 

[a] Rhode Island; nil dicit judg- 
ment.—Under Const. Amendm. art 12 
§ 1, giving the supreme court final 
revisory and appellate jurisdiction, 
and Gen. L. (1909) ¢ 272. § 2, giving 
such court general supervision of all. 
inferior courts and jurisdiction to 
entertain bills of exception to cor- 
rect errors or abuses in the superior 
court, a judgment of the superior 
court vacating a nil dicit judgment 
for plaintiff within six months from 
its rendition is reviewable by the 
supreme court. Fox v. Artesian 
Well,,ete., Co.,,.34.R..L. 260,: 83> ‘As 115; 

36. Ala.—Ledbetter, ete, Land, 
etc., Assoc. v. Vinton, 108 Ala. 644, 
18 S 692; Truss v. Birmingham, etc., 
RivGo., 96 Alars316) 15 3Se454) 

Ark.—McPherson v. Arkansas Cons. 
Casualty Co., 105 Ark. 324, 151 SW 
283 (no appeal from order setting 
aside default judgment as prema- 


ture). 
Cal.—Rauer’s Law, ete, Co. 
Standley, 3 Cal. A. 44, 84 P 214. 


Colo.—Thomas vy. Thomas, 10 Colo. 


Vv. 


AcwilU0s 50 pee tale 
ae C.—Meloy v. Grant, 15 D. G 
Ga.—Bell v. Stewart, 116 Ga. 714, 


43 SE 70; Farmers’, ete, Bank v. 
Pirkle, 9 Ga. A. 5838, 71 SH 946. 
Ill—Cramer vy. Illinois Commer- 
cial Men’s Assoc., 260 Ill. 516, 103 
INE .4599 [afled76T1) A. 1) Park 
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order setting aside a judgment nil dicit.°7 
peal or proceeding in error will not lie from an 
order setting aside a default before entry of judg- 
ment thereon,?* or from an order overruling a de- 
murrer to a petition to vacate a judgment or decree 
But an order setting aside a 


entered by default.*° 


Ridge v. Murphy, 258 Ill. 365, 101 
NE 524; Walker v. Oliver, 63 Ill. 
199; People v. Neal, 3 Ill. A. 181. 


Ind.—Spaulding v. Thompson, 12 
Ind. 477, 74 AmD 221; Masten v. 
Indiana Car, etc., Co., 19 Ind. A. 633, 
49 NE 981. 

Iowa.—Odell v. Coquolette, 103 
Iowa 435, 72 NW 670 (holding that 
an order setting aside a default is 
not within Code § 3164, authorizing 
an appeal from an order affecting 
a substantial right, when such order, 
in effect, “determines the action and 
prevents a judgment from which an 
appeal might be taken’’). 

Kan.—Vail v. Grant County School 
Dist. No. 1, 86 Kan. 808, 122 P 885; 
Kermeyer v. Kansas Pac. R. Co., 18 
Kan. 215; McCulloch v. Dodge, 8 
Kan. 476. 

: La.—Fortin v. Randolph, 11 Mart. 

68. 
eee a eae v. Parker, 34 Me. 
Mo.—Bussiere vy. Sayman, 257 Mo. 
303, 314, 165 SW 796 [aff 171 Mo. A. 
11, 153 SW 507, and quot Cyc]; Breed 
v. Hobart, 187 Mo. 140, 86 SW 108; 
Crossland v. Admire, 118 Mo. 87, 24 
SW 154; Holder vy. Chidister, 177 
Mo. A. 415, 162 SW 762; Schwoerer 
v. Christophel, 64 Mo. A. 81. 

Mont.—Bowen v. Webb, 34 Mont. 
CLE Shor 789% 

- Nebr.—Roh_ v. 38 Nebr. 
333, 56 NW 977. 

Nev.—State vy. Langan, 29 Nev. 459, 
SP ione 

N. Y.—See infra this note. 

Okl.—Rahl vy. Marlow State Bank, 
SRIOK 110) T3te P5253. Moody, “vy. 
Freeman-Sipes Co., 29 Okl. 390, 118 
P 134; Adtna Bldg., ete, Assoc. v. 
Williams, 26 Okl. 191, 108 P 1100; 
Maddle v. Beavers, 24 Okl. 703, 104 
P 909; Moody v. Freeman, 24 Okl. 
701, 104 P 30; Byars v. Sprouls, 24 
Okl. 299, 103 P 1038. 

Or.—Hall vs» McCan, 62 Or. 556, 
126 P 5; Taylor v. Taylor, 61 Or. 
257, 121 P 431, 964; Bowman v. Hol- 
man, 48 Or. 351, 86 P 792 (holding 
that an order made under Ballinger 
& C. Comp. L. § 102, setting aside a 
default judgment as taken through 
mistake, inadvertence, and excusable 
neglect is not appealable under § 
547, as a final order made after judg- 
ment or decree affecting a substan- 
tial right). . 

S. C.—Bell v. Western Union Tel. 
Co., 73 S. C. 208, 538 SE 177 (holding 
that an appeal will not lie from an 
order at chambers extending time 
to answer after default, where no 
abuse of discretion is shown). 

Tex.—Hope v. Long, (Civ. A.) 122 
SW 40; Norton vy. Maddox, (Civ. A.) 
66 SW 319. : 

Wash.—Thompson v. Robbins, 32 
Wash. 149, 72 P 1043 (holding that, 
where a judgment foreclosing a tax 
lien was void because of a defect in 
the summons by publication, an or- 
der setting aside the default and al- 
lowing defendant to answer was not 
a “final order made after judgment, 
which affects a substantial right,” 
so as to be appealable under L. 
[1893] p 119 § 1 subd 7); J. F. Hart 
Lumber Co. v. Rucker, 17 Wash. 600, 
50 P 484; Reitmeir v. Siegmund, 13 
Wash. 624, 43 P 878; Freeman v. 
Ambrose, 12 Wash. i, 40 P 381. 

Wis.—Port Huron Engine, etc., Co. 
v. Rude, 101 Wis. 324, 77 NW 177 
(holding that an order opening a de- 
fault on motion supported by affi- 
davits, and a refusal to order a ref- 
erence of the questions of fact aris- 
ing on the motion, is not appealable 
under 2 Rey. St. [1898] § 3069 subd 
1, because it does not determine the 


Vitera, 
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An ap- 


Statute as to 


new trials does 


action, nor prevent a judgment from 
which an appeal may be taken; nor 
under subd 2, because it is not a 
final order); Ledebuhr v. Grand 
Grove O. D., 97 Wis. 341, 72 NW 884 
(holding that, in an action on a bene- 
fit certificate by the devisee of the 
assured, an order setting aside a 
judgment against defendant by de- 
fault, and staying proceedings until 
distribution of the estate, is not a 
“final order,” affecting a substantial 
right, made on summary application 
in an action after judgment, within 
L. [1895] c 212 § 1 subd 2, authoriz- 

ing an appeal). 
Can.—Green vy. George, 42 Can. S. 
Lockhart, 40 N. 


CP- 219: 
N. B.—Joiens_v. 
B 455; Ex p. McCulley, 20 N. B. 
87. 
28 


Ont.—O’Donnell  v. 
Ont. 389. 

See Braden v. Hoffman, 46 Oh. St. 
639, 22 NE 930. 

[a] In New York (1) it was held 
that the granting of an order open- 
ing a judgment taken by default 
was in the discretion of the court, 
and, in the absence of evidence of 
an abuse of this discretion, such 
order was not reviewable in the court 
of appeals. Lawrence v. Farley, 73 
N. Y. 187 (where the court ex- 
pressly declined to pass upon the 
question whether such order was ap- 
pealable in other respects, either as 
being final or as affecting a substan- 
tial right). (2) It was also held that 
an order of the special term of the 
supreme court opening a default was 
not appealable to the general term, 
as it did not involve the merits. 
Bolton v. Depeyster, 3 CodeRep 141. 
(3) Under the former statute an ap- 
peal would lie from an order of a 
justice of a district court in New 
York city opening a default and 
vacating judgment thereon. Laws 
(1896) c 748; Sandowitz v. Duane, 
30 Misc. 630, 62 NYS 744; Szerlip v. 
Baier, 21 Misc. 331, 47 NYS 133. (4) 
But no appeal would lie from an or- 
der vacating a former order opening 
a default (Schwartz v. Schendel, 23 
Misc. 476, 51 NYS 415), (5) or from 
an order of the municipal court va- 
cating a judgment by default, or an 
order vacating such former order 
upon a motion for its resettlement. 
(Adolph y. Klein, 23 Misc. 700, 52 
NYS 32). (6) By the express’ pro- 
vision of the present Municipal Court 
Act no appeal will lie in the first 
instance from an order opening a 
default and vacating a judgment en- 
tered thereon. Municipal Court Act 
§ 257; Wendin vy. Brooklyn Heights 
Reto. LVL Appi DEV, @ oo 5. ole NS 
1073; Wadler v. Karpel, 78 Misc. 376, 
138 NYS 367; Smith v. Geraty, 64 
Mise. 40, 117 NYS 902; Oppenheimer 
v. Demuth Glass Mfg. Co., 56 Misc. 
459, 107, NYS 29; Dixon v. Carrucci, 
53 Mise. 271, 103 NYS.117; Wolter 
v. Liebmann, 52 Misc. 517, 102 NYS 
487; Dutch v. Parker, 51 Misc. 664, 
101 NYS 271; Beidleman vy. Kelly, 51 
Mise. ~51;,99 NYS 907; Catalano v- 
North British, etc., Ins. Co., 50 Misc. 
536, 99 NYS 524; Spiropulos v. Mag- 
nioni, 49 Misc. 90, 96 NYS 438; Ben- 
venuta v. Candeloro, 43 Misc. 684, 88 
NYS 357; Long Branch Pier Co. v. 
Crossley, 40 Misc. 249, 81 NYS 905; 
Long Island Seashore Co. v. Gold- 
ner, 141 NYS 337; McKee y. Pollock, 
126 NYS 692; Friedman v. Collins, 
126 NYS 623; Wilkesbarre Realty Co. 
v. Hall, 126 NYS 411; Levy v. War- 
schauer, 125 NYS 625; Rosenberg v. 
Fireman’s Ins. Co., 122 NYS 182; 
Margolys v. Mollenick, 94 NYS 301. 
(7) But an appeal will lie from an 
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[§ 360 


judgment by default is appealable when it is in 
effect a final disposition of the whole matter and 
a bar to plaintiff’s further proceeding.*° 


new trials. <A statute authorizing 


appeals from decisions granting or refusing to grant 


not authorize an appeal from an 


order opening a default, but not va- 
eating the judgment, as the statute, 
to render the order nonappealable, 
requires that it shall both open a 
default and vacate the judgment. 
Lee v. Revolving Airship Tower Co., 
1387 App. Div. 36, 111 NYS 28 (hold- 
ing that an order opening a default, 
upon which a final order had been 
entered against defendant, and per- 
mitting him to come in ‘and defend | 
this proceeding,’ while suspending 
operation of the final order, did not 
vacate a judgment, and therefore 
was not within the proviso, so as to 
prevent an appeal therefrom); Dorf- 
man v. Hirschfield, 53 Misc. 538, 103 
NYS 698; Ballin v. Clark, 140 NYS 
378. (8) And the statutory pro- 
hibition does not apply in any case 
where the order is not one opening 
a default, but is one vacating a judg- 
ment, and therefore appealable un- 
der the other provisions of the stat- 
ute. New York Department of Health 
v. Babcock, 84 NYS 604. See supra 
§ 355. (9) Nor does the statute pre- 
vent an appeal by defendant from an 
order which, in opening a default, 
imposes such unauthorized condi- 
tions as to make it in effect an order 
denying the motion to open the de- 
fault. Lee _ v. Revolving Airship. 
Tower Co., 127 App. Div. 36, 111 NYS 
28; Sutton v. Bayles, 70 Misc. 522, 
127 NYS 432; Schrenk y. Gurfein, 
140 NYS 520; Kramer v. Horowitz, 
111 NYS 697. (10) And, where the 
municipal court grants defendant’s 
motion to open a default judgment 
upon condition that he pay ten dol- 
lars to plaintiff, and if those terms 
are not complied with denying the 
motion, the order, on a failure to 
comply therewith, is self-operative, 
and is appealable, notwithstanding 
the provision that no appeal shall 
lie from an order opening a default 
judgment. Goldstein y. Frumkes, 74 
Mise. 450,132 NYS 318. (11) It has 
been held, however, that defendant. 
cannot appeal from so much of an 
order opening a default as imposes. 
conditions which the municipal court 
is authorized to impose. Wilkesbarre 
Realty Co. v. Hall, 126 NYS 411 
(holding that an appeal will not lie 
from so much of an order opening 
a default as requires defendant, as 
a condition to opening the default, 
to deposit the amount of the judg= 
ment). See also Wadler v. Karpel, 
78 Mise. 376, 1388 NYS 367; Kramer 
v. Horowitz, 111 NYS 697. (12) An 
order of the municipal court vacat- 
ing an order opening a default judg- 
ment is not appealable, even though 
unauthorized. Prinstein v. De Rosa, 
69 Mise. 619, 126 NYS 97. 

37. Ex p. Parker, 172 Ala. 136, 54 
Ss he (such order being discretion- 
ary). 

38. Savage v. Smith, 154 Cal. 325, 
97 P 821 (such order not being an 
“order after judgment,” or an “in- 
terlocutory order,” within the mean- 
ing of a statute); Lapique v. Plum- 
mer, 24 Cal..A. 685, 142 P 107; Rose 
Ves elande,: 17s Cail. WAW 3080) Ai. oN > 
532; Rauer’s Law, etc., Co. v. Stand- 
ley, 3 Cal. A. 44, 84 P 214: Bowen v. 
Webb, 34 Mont. 61, 85 P 739: State v. 
Langan, 29 Ney. 459, 91 P 737 (hold- 
ing that an appeal from an order set- 
ting aside a default entered by the 
clerk is not within the cases in 
which Civil Practice Act § 330 pro- 
vides that an appeal may be taken, 
and therefore an appeal will not 

Thomas v. 


lie). 
1 “ 
A. 170, 50 P 211. phe 


39. Thomas, 
Vth teehee oe v. Rooney, 11 Ont. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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order setting aside or refusing to set aside a judg- 
ety by default.4+ 

[§ 361] (6) Settlement of Statement or Bill of 
Exceptions for Motion for New Trial, Relief as to 
Notice, Etc. It has been held, under a statute al- 
lowing an appeal from any special order made after 
final judgment, that an appeal will lie from an order 
denying defendant’s application for leave to amend 
his proposed statement on motion for a new trial 
by inserting specifications therein under a statute 
authorizing the court to grant such relief ;*? from 
an order denying an application to settle a bill of 
exceptions because, owing to mistake or neglect, the 
same had not been presented within the time pre- 
scribed by law;*® from an order granting additional 
time to defendant in which to prepare a statement 
on motion for new trial and a bill of exceptions ;*# 
from an order denying a motion for relief from de- 
fault in not serving within the statutory period a 
notice of intention to move for a new trial;*> from 
an order striking from the files a statement or affi- 
davits on a motion for a new trial,*® or from an 
order dismissing a motion for a new trial.47 But an 
appeal will not lie from an order denying a motion 


41. Ledbetter, ete, Land, etc., 
Assoc. v. Vinton, 108 Ala. 644, 18 S 


692; Truss v. Birmingham, etc. R. 
Co., 96 Ala. 316, 11. S 454; Breed v. 
Hobart, 187 Mo. 140, 86 SW_ 108 


(holding that a judgment rendered 50. 


against defendants in their absence, 


there being no inquiry of damages, | Cal. 
is by default, and a new trial cannot | ney, 135 Cal. 354, 67 P 331. 
be granted, so that an order setting 51. 
it aside is not an order granting a 52, 
new trial); Crossland v. Admire, 118 53. 
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termination of any matter affecting 
appellant, so as to be appealable un- 
der the statute, but may be reviewed 
on appeal from the order disposing 
of the motion for a new trial). 
Brode v. Goslin, 158 Cal. 
112 P 280; Murphy v. Stelling, 
631, 72 P 176; Machado v. Kin- 


Genella v. ’Relyea, 32 Cal. 159. 
Pendegast v. Knox, 32 Cal. 73. 
Appeals from intermediate ap- 


FS O4.7 oe 


to dismiss a motion for a new trial;*® from an 
order granting relief from failure to present a bill 
of exceptions in time;*® from a refusal of the court 
to settle or sign a statement or bill of exceptions 
on motion for a new trial, where the moving party 
has complied with the provisions of the statute in 
proposing and presenting the statement for settle- 
ment, the remedy, if any, being by mandamus;°° 
from an order denying a motion to certify a:state- 
ment;*! or from an order refusing to amend an 
order allowing time to move for new trial.®? 

[§ 362] (7) Decisions in Proceedings for Re- 
view on Appeal or Error.5? The action of the trial 
court in proceedings for appeal or writ of error may 
be reviewed and controlled by the appellate court 
in proper cases by mandamus,°* or on motion,°*® or 
on the appeal from the judgment; °° but, as a rule, 
unless the case comes within some special statutory 
provision, an appeal or writ of error will not lié 
from or to a decision on application for leave to 
appeal, or in relation to the bill of exceptions or 
case made, or other decisions of the trial court after 
judgment and in proceedings for a review on appeal 
or error;°>’ particularly where the matter of the 


Ill.—Commissioners Sub-Dist. No. 
6 v. McNulta, 242 Ill. 461, 90 NE 223 
(order striking an appeal bond from 
the files in proceedings for the clas- 
sification of land in a drainage dis- 
trict not a final judgment, so as to 
be subject to review on writ of error 
or appeal, the remedy of plaintiff in 
error being mandamus). 

Kan.—Traders’ Nat. Bank Vv. 
Rogers, 55 P 464 (holding that a 
proceeding in error by the success- 


699, 
138 


Mo. 87, 24 SW 154 (holding that a 
statute authorizing appeals from or- 
ders granting new trials does not au- 
thorize an appeal from an order set- 
ting aside a default judgment, even 
though such order improperly con- 
tains the statement that a new trial 
shall be granted); Holder. v. Chidis- 
ter, 177 Mo. A. 415, 162 SW 762; 
Thompson y. Robbins, 32 Wash. 149, 
72 P 1043; Freeman v. Ambrose, 13 
Wash. 1, 40 P 381. 

Orders granting or refusing new 
trials see supra § 337. 

42. Murphy v. Stelling, 138 Cal. 
641, 72 P 176; Freeman v. Brown, 4 
Cal. A. 108, 87 P 204, 5 Cal. A. 516, 
90° P2970. 

43. Stonesifer v. Kilburn, 94 Cal. 
33, 29 P 332 (stating that Ketchum 
v. Crippen, 31 Cal. 365, and_ other 
early cases had been overruled so 
far as to the contrary). And see 
Brode v. Goslin, 158 Cal. 699, 112 P 
280; Murphy v. Stelling, 138 Cal. 641, 
72 'P 176; Bonta v. Siller, 121 Cal. 
414, 53 P’ 935. 

[a] Contra.—Ayotte v. Thomas, 
20 Mont. 223, 50 P 553 (holding that 
no appeal would lie on the refusal 
of a lower court to sign or settle a 
statement of the case on motion for 
a new trial on the ground that it had 
not been signed in time). 

44. Beach v. Spokane Ranch, etce., 
Go.) 21 Mont. 7%, 52) 2 560. 

45. Steen v. Santa Clara Valley 
Mill, ete., Co., 145 Cal..564,.79 P 171. 

46. Gay v. Torrance, 145 Cal. 144, 
78 P 540; Me dernecd v. Calderwood, 
110 f[overr on this point 
Quivey v. Gambert, 32 Cal. 304; 
Genella v. Relyea, 32 Cal. 1159\ Pen- 
degast v. Knox, 32 Cal. 73; Ketchum 
v. Crippen, 31, Cal. 365; Leffingwell 
v. Griffing, 29 Cal. 192]; Beach v. 
Spokane Ranch, ete. Co., 25 Mont. 
367, 65 P 106. See supra § 338. 

McDonald vv. ene 57 
325. See supra § 3 
Greiss v. State ae 

4428) P0410 
Kaltschmidt v. Weber, 136 Cal. 
675, 69 P 497 (holding that such an 
order is neither a special order made 
after final judgment nor a final de- 


[3 C. J.—84] 


etc., Co., 


“ground that 


pellate courts see infra § 421. 
os or writ of review see infra § 


54. Mandamus as the proper rem- 
edy see supra § 79. See also infra 
§§ 1131, 1920 et seq, 1943, 2041, 2062; 
and Mandamus [26 Cyc 125 1: 

55. Smith vy. Sisters of Good Shep- 
herd, 87 SW 1076, 27 KyL 1170 (mo- 
tion to compel stenographer to fur- 
nish transcript on appeal by person 
suing in forma pauperis). And see 
infra §§ 1090, 1947, 1954, 2045, 2062. 

56. Harris v. Tomlinson, 130 Ind. 
426, 30 NE 214 (améndment of bill 
of exceptions). And see infra §§ 
1132, 1934,°1947, 2042, 2062. 

57. U. ’S.— Honey v. Chicago, etc., 
R. Co., 82 Fed. 773, 27 CCA 262 (no 
appeal lies from an order allowing 
amendment of the bill of exceptions 
after the end of the term and after 
the date fixed for settling the same 
and removal of the case to the ap- 
pellate court). 

Ala.—Ex p. Walker, 54 Ala. 577. 
Se ae v. Ragsdale, 36 Ark. 

Cal.—Brode v. Goslin, 158 Cal. 
699, 112 P 280 (no appeal from mere 
refusal of the trial court to settle or 
Sign a bill of exceptions on the 
it was not presented 
within the time allowed by law, the 
remedy, if any, being by mandamus); 
Kaltschmidt v. Weber, 136 Cal. 675, 
69 P 497 (no appeal from order 
granting relief from failure to pre- 
sent bill of exceptions in time); 
Kramm vy. Stockton Hlectric R. Co., 
22 Cal. A. 761, 136 P 534; Kramm vy. 
Stockton Electric R. Co., 22 Cal. A. 
737, 136 P 523 (both holding that 
there is no appeal from an order 
extending the time to prepare and 
serve a bill of exceptions and reliev- 
ing defendant from default in that 
respect). 

Conn.—Williams vy. Cleaveland, 76 
Conn. 426, 56 A 850. 

Ga.—Chandler v. Baggett, 13 Ga. 
A. 333, 79 SE 179 (holding that the 
refusal of the trial judge to approve 
a certain portion of the brief of evi- 
dence is not reviewable by direct 
exception). 


ful party raising the question of the 
validity of the case made will be 
dismissed, since such question is 
necessarily before the appellate court 
whenever an attempt is made to have 
the proceedings of the trial court 
reviewed on the case made). 

Ky.—Majors v. Continental Cas- 
ualty Co., 111 SW 299, 33 KyL 728 
(holding that an order denying a mo- 
tion to redocket a cause and have 
the bill of exceptions signed by the 
court is not a final judgment from 
which an appeal can be taken). 

Me.—Graffam v. Cobb, 98 Me. 200, 
56 A 645 (ruling on petition for leave 
to appeal). 

Md.—Beilman vy. Poe, 120 Md. 444, 
88 A 1381 (holding that, under the 
statute allowing appeals from final 
decrees or orders in the nature of 
final decrees, an appeal will not lie 
from an order allowing the receivers 
of a corporation to appeal from a 
foreign judgment rendered against 
the corporation). 

Mass.—Boston Bar Assoc. v. Casey, 
204 Mass. 331, 90 NE 584 Gaolatae 
that no appeal lies from an order 
disallowing a bill of exceptions “as 
contrary to the truth,’ the remedy, 
if any, being by petition to prove ex- 
ceptions under Rev. L. ec 173 § 110). 


Minn.—Richardson v. Rogers, 37 
Minn. 461, 35 NW 270. 

N. M.— Atchison, ete: = ER: ¢eoe ay: 
Citizens’ Tract., etc., Co., 16 N. M. 
LOS VILSZ EP S13; * Albright Vorberneabs 


IND DENG 4479 2 719; Gutierrez v. Terr., 
13 N. M. 30, 79 P 299 [app dism 203 
U. S. 614 mem, 26 SCt 614 mem, 50 
L. ed. 1171 mem]. 

N. D.—Wood v. Nissen, 2 N. D. 26, 
49 NW 103 (holding that an order 
of the trial judge directing that 
there be added to the judgment roll 
and made part thereof, on appeal, a 
transcript of the evidence and the 
depositions and exhibits introduced 
on the trial, is not an order involvy- 
ing the merits and necessarily af- 
fecting judgment, within Comp. L. 
§ 5237, allowing appeals from certain 
intermediate orders). 

Ss. —Deal v. Deal, 85 S. CG. 
67 SE 


262, 
241 (holding ‘that an 


order 
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decision is within the diserefion of the trial court. 
Certain decisions of this character have been held 
appealable, however, under statutes allowing ap- 
peals from orders made after final judgment or 
other special statutory provisions,°® except in so far 
is within the discretion of the 
But, as we have seen,®! by ex- 
press provision of some of the statutes, the or- 
der, to be appealable, must affect some substantial 


as the decision 
trial court.®° 


right.° 


extending the time for serving the 
‘case and exceptions on appeal was 
not appealable, as it did not fall 
within any of the subdivisions of 
‘Code Civ. Proc. [1902] § 11). 

Que.—Page v. Genois, 36 Que. 
Super. 207 (no appeal from judg- 
ment refusing leave to appeal). 

Allowance or refusal of appeal see 
infra § 1132. 


Record, bill of exceptions, state- 
ment, etc. see infra §§ 1934, 1947, 
1954. 


Mandamus, and not appeal, as the 


proper remedy see supra § 79, and 
cross references supra note 54. 
58. Sproul v. Randell, 107 Me. 


274, 78 A 450; Graffam v. Cobb, 98 
Me. 200, 56 A 645 (both holding that 
a petition for leave to enter an ap- 
peal from a decree of the judge of 
probate under Rey. St. [1903] ¢ 63 
§ 33, is addressed to the discretion 
of the trial court, and its decision is 
final and not subject to exception) ; 
Phillips v. Soule, 6 Allen (Mass.) 150 
(decision of a judge declining to re- 
serve a case on questions of law, be- 
ing discretionary, not subject to re- 
vision by the whole court); Deal v. 
Deal, 85 S. C. 262, 67 SH 241 (hold- 
ing that, if the trial judge had juris- 
diction to extend: the time for serv- 
ing the case and exceptions on ap- 
peal, it was a matter within his dis- 


cretion, from which there was no 
appeal). See generally supra § 288. 
59. Cal.—Brode v. Goslin, 158 


‘Cal. 699, 112 P 280 (holding that un- 
der a statute allowing an appeal 
from any special order made after 
final judgment, an appeal will lie 
from denial of an application for 
relief, as authorized by statute, by 
a party who has failed, through mis- 
take or excusable neglect, to comply 
with the law as to presenting his 
bill of exceptions within a certain 
time). See also supra § 361. 

Ind.—Harris v. Tomlinson, 130 Ind. 
426, 30 NE 214 (holding that an ap- 
peal may be taken from a judgment 
rendered after final determination of 
the case ordering the correction of 
a bill of exceptions). ; 

Minn.—Baxter  v. Coughlin, 80 
Minn. 322, 83 NW 190 (holding that 
‘an order denying a motion to strike 
from the files a settled case or bill 
of exceptions for irregularities in 
the settlement thereof is reviewable 
by direct appeal as ‘fan order in- 
volving the merits or some part 
thereof”’). 

N. Y.—New York Rubber Co. v. 
Rothery, 112 N. Y. 592, 20 NE 546 
(holding that, where plaintiff was 
entitled to have a motion to resettle 
a case granted, an order denying the 
motion deprived him of a substan- 
tial right, and was appealable under 
the statute); Clapp v. Hawley, 97 
N. Y. 610 (holding that an order 
compelling a successful party to ac- 
cept notice of appeal after the time 
for service has expired is appealable 
under a statute allowing an appeal 
from an order affecting a substan- 
tial right made on a summary ap- 
plication after judgment); Volhard 
v. Volhard, 115 App. Div. 548, 101 
NYS 453 (order resettling case ap- 
pealable); Zimmer, v. Metropolitan 
St. R. Co.,°28 App. Div. 504, 51 NYS 
247, 5 NYAnnCas 283 [foll New 
York Rubber Co. v. Rothery, supra] 
(holding that, where, upon a motion 
for resettlement of a case, there is 
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no conflict as to the facts, the mov- 
ing party is entitled to have the 
motion granted and the case reset- 
tled so far as not inconsistent with 
the judge’s recollection; and, as a 
refusal deprives him of a substan- 
tial and valuable right, the order 
denying the motion is reviewable on 
appeal); Levine v. Proser, 83 Misc. 
134, 144 NYS 746 (holding that an 
order of the special term of the city 
court of New York declaring an ap- 
peal abandoned for failure to make 
and serve a case on appeal was ap- 
pealable as an order affecting a sub- 
stantial right, appellants having been 
guilty of no neglect); Masor v. Ja- 
cobus, 84 NYS 270 (holding that an 
order of the ‘special term of the 
city court denying a motion by ap- 
pellant to compel respondent to ac- 
cept service of a notice of appeal 
was appealable under Code Civ. Proc. 
§ 3189, allowing appeals from inter- 
locutory judgments and orders at 
special term of the city court). But 
an order resettling the case on ap- 
peal to include exhibits alleged by 
appellant to have been omitted should 
not be disturbed; it being for the 
trial court to determine what was 
before it. Volhard v. Volhard, 
supra. And compare Fromme v. 
Poerschke, 95 NYS 525 (holding that 
an order of the city court of New 
York declaratory of the undisputed 
fact that defendant had abandoned 
by neglect his right to make and 
serve a case on appeal, being in ef- 
fect an order declaring that he had 
waived his right within Court Rule 
No. 23, did not affect any right and 
was not appealable). 

N. D.—Rabinowitz v. Crabtree, 27 
N. D. 353, 145 NW 1055 (holding 
that an order of the lower court re- 
fusing to relieve appellant from de- 
fault in serving his statement of 
the case for appeal, application for 
such relief being made under Rev. 
Codes [1905] § 7068, or § 6884, is 
a final order affecting a substantial 
right, and appealable under Rev. 
Codes [1905] § 7225 subd 2 allow- 
ing appeal from a final order affect- 
ing a substantial right made in spe- 
cial proceedings or upon a summary 
application in an action after judg- 
ment). 

Or.—Grover v. Hawthorne, 62 Or. 
65, 116 P 100 (holding that an order 
nune pro tune, correcting the rec- 
ord to show a prior order extending 
the time for filing the transcript on 
appeal, was appealable, apparently 
under the statute in this state al- 
lowing an appeal from “a final order 
affecting a substantial right, and 
made in a proceeding after judg- 
ment or decree’). And see Grover 
v. Hawthorne, 62 Or. 69, 121 P 804. 

S. C—Twiggs v. Williams, 98 S. 
Cc. 431, 82 SE 676 (holding that, 
where counsel cannot agree upon a 
correct synopsis of the evidence and 
the matter is submitted to the cir- 
cuit judge, his decision on that point 
is subject to an appeal, to be heard 
in connection with the principal ap- 
peal); Greer v. Keaton, 98 S. C. 192, 
82 SE 424 (holding that an order of 
the circuit judge requiring the print- 
ing of unnecessary evidence and im- 
posing unnecessary expense on ap- 
peal is appealable, the appeal. to be 
heard with the exceptions when the 
case is heard on the merits). 

Wis.—Sly v. Kilbourn City, 144 


ass ot 
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[§ 363] s. Decisions in Relation to Executions 
and Execution or Judicial Sales °**—(1) Executions— 
(a) In General. 
the contrary in particular cases on the ground of 
want of finality, discretion of the court below, or 
other special grounds,** the general rule is that ap- 
peal or error, according to the practice, will he 
from or to a judgment, order, or decree award- 
ing or refusing 
a judgment or 


Although there are decisions to 


to award an _ execution on 
decree,®> quashing or setting 


Wis. 203, 128 NW 872 (holding that 
an order made after the expiration 
of the statutory period for serving 
a bill of exceptions, extending the 
time for service, is a final order 
made upon a summary application in 
an action after judgment, within St. 
[1898] § 3069 subd 2, authorizing an 
appeal from a final order affecting 
a substantial right made upon asum- 
mary application in an action after 
judgment). 
ae also infra §§ 1132, 1934, 1947, 
ot, = 
[a] Void order resettling record. 
—An order resettling the record on 
appeal made by the judge who tried 
the case after he had ceased to hold 
office is a nullity, and an appeal 
will not lie therefrom. Hein v. Hein, 
148 App. Div. 249, 132 NYS 112. 
Orders affecting substantial rights 
see supra § 265. 
Orders determining action and pre- 
pontine judgment, etc. see supra § 


60. Sly v. Kilbourn City, 144 Wis. 
208, 128 NW 872 (holding that an 
order extending the time for serv- ~ 
ing a bill of exceptions, made on 
application after the statutory time, 
upon conditions imposed, is a dis- 
cretionary order and is appealable 
in the sense that the supreme court, 
upon appeal from discretionary or-— 
ders, if the,discretion of the lower 
courts has been abused, will reverse 
the order, and will dismiss the ap- 
peal if such discretion has not been 
abused). See supra § 288. 

61. See supra § 265. 

62. Thurber v. Chambers, 60 N. 
Y. 29 (holding that an order com- 
pelling plaintiffs to accept notice of 
appeal, where the appeal was taken 
in time, although perhaps unneces- 
sary, affected no substantial right, 
and was therefore not appealable); 
Fromme v. Poerschke, 95 NYS 525 
(holding that an order declaratory 
of the undisputed fact that defen- 
dant had abandoned, by neglect, his 
right to serve a case on appeal, be- 
ing in effect an order declaring that 
he had waived his right within Court 
Rule No. 338, did not affect any sub- 
stantial right, and was not appeal- 
able); Hatch v. Kurtzweil, 112 Wis. 
231, 87 NW 1082 (holding that un- 
der Rev. St. [1898] § 2831, provid- 
ing that the court, on motion and 
good cause shown, may allow any 
proceeding in an action, save an ap- 
peal, to be taken after the time 
limited, an order of the circuit court 
after judgment granting or refusing 
extension of time for settling a bill 
of exceptions is not appealable, as 
it does not affect any substantial 
right); Wood v. Blythe, 42 Wis. 300 
(to same effect). 

63. Attachment see infra § 388 
et seq. 

Garnishment see infra § 392. 

Sequestration see infra § 416. 

Supplementary proceeding see in- 
fra § 417. 

64. See the contra and excep- 
tional cases in following notes. 

65. Ark.—Smith v. Dudley, 2 Ark. 
60 (reinstating judgment and award- 
ing execution a final judgment which 
will support a writ of error). 

Ind.—McFadin v. Gill, 1 Blackf. 
309 (error to judgment of circuit 
court awarding execution against the 
real estate of a defendant upon a 
scire facias on a justice’s judgment). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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aside or refusing to quash or set aside an execution | or levy thereon,** or staying an execution for 


._ Ky.—Pollard vy. Pollard, 4 T. B. 
Mon. 359 (order for execution in a 


case in which it could not issue 
without scire facias). 
Mass.—Perkins Vv. Bangs, 206 


Mass. 408, 92 NE 623 (judgment va- 
cating a return of satisfaction of 
judgment and awarding a new exe- 
cution). 

Minn.—Entrop v. Williams, 11 
Minn. 381 (order granting leave to 
issue execution after five years from 
the entry of judgment). 

Miss.—Hicks v. Murphy, 1 Miss. 
66 (writ of error to correct irregu- 
larity in issuing execution). 

Mo.—State v. Woerner, 33 Mo. 216 
(awarding execution upon a- scire 
facias on a recognizance); Girdner 
v. McWilliams, (A.) 167 SW 1182 
(holding that, under Rey. St. [1909] 
§ 2038, providing that any party ag- 
grieved by any special order after 
final judgment may appeal, an ap- 
peal may be taken from an order 
providing for the issuance of execu- 
tion instanter on a judgment recov- 
ered against an insane defendant 
whose assets are insufficient to sat- 
isfy his liabilities); McGinnis v. Mc- 
Carty, 15 Mo. A. 595 (order over- 
ruling a motion for execution). 

N. Y.—Betts v. Garr, 26 N. Y. 383 
(holding that where application is 
made for the issuing of execution, 
and is refused on the ground of a 
counter judgment, without oppor- 
tunity given to ‘test the right to 
have the application granted, an ap- 
peal will lie from the decision). 

Pa.—Harger v. Washington Coun- 
ty, 12 Pa. 251 (error lies on award 
of execution). 

Philippine.—Bandoy v. Judge La 
Laguna Ct. First Instance, 13 Philip- 
pine 157. See infra this note. 

Va.—Com. y. Hewitt, 2 Hen. & M. 
(12 Va.) 181 (holding that where a 
party moves the court to direct an 
execution to be issued it is so far 
a cause pending that either party 
may appeal from the decision on 
such motion). 

W. Va.—Rader v. Adamson, 37 W. 
Va. 582, 16 SE 808; Laidley v. Bright, 
17 W. Va. 779. 

[a] Execution against sureties.— 
(1) In the Philippine Islands, under 
Gen. Orders No. 58, providing that 
either party may appeal from a final 
judgment or from an order made 
after judgment affecting the sub- 
stantial rights of appellant, the sure- 
ties on an appeal bond in a crimi- 
nal case may appeal from an order 
after judgment directing that an 
execution issue against them for the 
collection of a fine imposed upon 
the defendant. Bandoy v. Judge La 
Laguna Ct. First Instance, 13 Philip- 
pine 157. (2) The same is true of 
an order directing execution to is- 
sue against the sureties on a bond 
given for the appearance of the de- 
fendant in a criminal case. Babasa 
v. Linebarger, 12 Philippine 766. See 
infra § 387. (3) An appeal will also 
lie in civil cases to review the ac- 
tion of the court below in enforc- 
ing a final judgment against sure- 
ties upon an appeal bond. Molina v. 
De la Riva, 7 Philippine 345. See 
also Molina vy. De la Riva, 8 Philip- 
pine 569. } 

[b] Miscellaneous decisions not 
subject to appeal or writ of error.— 
In the following: cases, however, 
judgments, orders, or decrees of this 
character have been held not to be 
appealable or not_the subject of a 
writ. of error: Callan v. May, 
Black (U. S.) 541, 17 L. ed. 281 (or- 
der directing execution to issue on 
a judgment); Carr v. Hoxie, 13 Pet. 
(U. S.) 460, 10 L. ed. 247 (decree of 
execution on original decree after 
dismissal of appeal therefrom for 
want of prosecution, and allowance 
of a second appeal from the same 
decree); Boyle v. Zacharie, 6 Pet. 
(U. S.) 648, 8 L. ed. 532 (holding 
that a writ of error would net lie 


to a circuit court of the United 
States for refusing to grant a writ 
of venditioni exponas issued on a 
judgment obtained in that court); 
Bridgeport Electric, etc, Co. v. 
Bridgeport Land, etc., Co., 104 Ala. 
276, 16 S 93 (holding that an order 
rendered on petition of a judgment 
creditor authorizing and allowing 
him to proceed by levy and sale 
under execution, without fixing the 
validity of the judgment or its pri- 
ority over other claims, was not a 
“final judgment” from which an ap- 
peal would lie); Kincaid v. Richard- 
son, 25 Hun (N. Y.) 237 (order of 
county court granting leave to issue 
an execution upon a justice’s judg- 
ment); Com. v. Maxwell, 34 Pa. Su- 
per. 636 (holding that.an order al- 
lowing a scire facias to issue on a 
judgment entered by a warrant of 
attorney in a tax collector’s bond is 
an interlocutory order from which 
no appeal lies); Pond vy. Trigg, 5 
Heisk. (Tenn.) 532 (holding that an 
appeal will not lie to the supreme 
court from an order for a venditioni 
exponas intended to carry into ef- 
fect a final decree not appealed 
from); Welsh v. Marshall, 6 Yerg. 
(Tenn.) 455 (holding that an appeal 
in the nature of a writ of error 
would not lie from a refusal of the 
judge to order an execution to issue 
upon a judgment rendered in his 
court where the judgment had been 
superseded by the judge); Williams 
v. Williams, (Tex. Civ. A.) 125 SW 
937 (order directing issuance of an 
execution to enforce collection of un- 
paid alimony not a “final judgment,” 
within Sayles Annot. Ciy. St. [1897] 
art 1383, authorizing appeals from 
final judgments); Jennings v. Bar- 
tels, 2 Wash. T. 206, 24 P 678 (hold- 
ing that an order denying a motion 
to set aside an order contained in the 
judgment that execution issue as 
well against defendant’s person as 
against his property is not a final 
order reviewable on appeal). 

{e] Discretion of court.—If the 
application was addressed to the dis- 
cretion of the court, there is no ap- 
peal in the absence of abuse of dis- 
cretion. Van Rensselaer v. Wright, 
121 N. Y. 626, 25 NE 3 (holding that 
since, by Code Civ. Proc. § 1377, the 
court had power in its discretion, 
after five years from entry of judg- 
ment, to allow the issuance of an 
execution or writ of possession to 
enforce the judgment, such discre- 
tion was not reviewable on appeal); 
Woerishoffer v. North River Constr. 
Co., 99 N. Y. 398, 2 NE 47 (holding 
that an order of the court excepting 
from execution certain assets not 
attached by plaintiff previous to the 
appointment of a receiver for de- 
fendant by the same court rests in 
the discretion of the court and can- 
not be reviewed on appeal); Shuman 
vy. Strauss, 52 N. Y. 404 (holding 
that an order denying a motion for 
leave to issue execution, where the 
facts upon which the motion is made 
are disputed, is within the discre- 
tion of the court and not appeal- 
able); Green v. Green, 39 HowPr 
(N. Y.) 360 (holding that a ruling 
on a motion for leave to issue exe- 
cution upon a judgment or decree 
per.ding an appeal from a part of the 
decree was within the discretion of 
the court, and not appealable); Nich- 
olas v. Wolfersberger, 5 Sere. & R. 
(Pa.) 167 (holding that whether the 
court below was right in allowing 
execution to issue was not the sub- 
ject of a writ of error). 

66. U. S—New Orleans, etc. R. 
Co. v. Morgan, 10 Wall. 256, 19 L. ed. 
892 (holding that a judgment deny- 
ing a petition to set aside an execu- 
tion was a final judgment to which 
a writ of error would lie). 

Ala.—Braley v. Clarke, 18 Ala. 436; 
Page v. Coleman, 9 Port. 275; Tom- 
beckbee. Bank y. Strong, 1 Stew. & 
P. 187, 21 AmD 657. 


Cal.—Bond vy. Pacheco, 30 Cal. 530; 
Gilman vy. Contra Costa County, 
Cal. 52, 68 AmD 290. 

Ga.—Collins v. Hudson, 69 Ga. 684 
(dismissing levy). 

Ill.—Sloo v. State Bank, 2 Ill. 428. 

Ind.—McAllister v. State, 81 Ind. 
256; Wright v. Rogers, 26 Ind. 218. 

Ind. T.—Little v. Atchison, etce., 
Re Go. 2, Ind. T...551, 53) SW 331,74 
Ind. T. 698, 76 SW 283. 

Bet re tie v. Purves, 20 La. Ann.. 

Md.—Dennis'v. Kelso, 28 Md. 333 
(striking out judgment and quash- 
ing writ of habere facias posses- 
sionem). 

Ld dad Tari ay poner v. Jackson, 1 Minn. 


Miss.—U. S. Bank v. Patton, 6 
Miss. 200, 35 AmD 428. 

Mo.—Ex p. James, 59 Mo. 280 
(judgment on motion to quash exe- 
cution for costs); Gale v. Michie, 47 
Mo. 326; Parker v. Hannibal, etc., R. 
Co., 44 Mo. 415 (overruling motion 
to quash execution); Bain v. Chris- 
man, 27 Mo. 293 (sustaining motion 
to quash); Chapman vy. Yancey, 173 
Mo. A. 132, 155 SW 1087 (writ of 
error to action of circuit court in 
refusing to quash execution). 

Mont.—Orr v. Haskell, 2 Mont. 350. 

Okl.—Barnett v. Bohannon, 27 Okl. 
368, 112 P 987 (holding that an or- 
der of the trial court quashing an 
execution is appealable as an order 
made “upon a summary application 
in an action after judgment,’ under 
Comp. L. [1909] § 6068). 

Pa.—Long v. Lebanon Nat. Bank, 
211 Pa. 165, 60 A 556 (appeal lies 
from an order discharging a rule to 
set aside a writ of execution); Pack- 
er v. Owens, 164 Pa. 185, 30 A 314; 
Feagley v. Norbeck,’ 127° Pa. 238: 17 
A 900; Gordonier v. Billings, 77 Pa. 
498; Pontius v. Nesbit, 40 Pa. 309. 

Tex.—Scott v. Allen, 1 Tex. 508; 
Laclede Nat. Bank v. Betterton, 5 
Tex. Civ. A. 355, 24 SW 326. 

Va.—Moss v. Moss, 4 Hen. & M. 
(14 Va.) 293. 

Wash.—Hewitt v. Root, 31 Wash. 
312, 314, 71 P 1021 [cit Cye] (order 
overruling a motion to quash an 
execution appealable under statute 
allowing an appeal from a final or- 
der made after judgment and af- 
fecting a substantial right); Otis v. 
Nash, 26 Wash. 39, 66 P 111 (order 
setting aside an execution, levy, and 


sale thereunder appealable under 
such statute). 
Wis.—Cooley v. Grégory, 16 Wis. 


303 (final judgment affecting a sub- 
stantial right). 

[a] Miscellaneous decisions not 
subject to appeal or error.—In the 
following cases, however, certain de- 
cisions as to quashing or setting 
aside executions have been held not 
to be subject to appeal or writ of 
error: Loeber v. Schroeder, 149 U. 
S580) 23) SCt9345 73:70 ted She 
(holding that an order: of the court 
below to quash an execution is not 
a final judgment to which a writ of 
error will lie); McCargo v. Chapman, 
20 How.-(U. S.) 555, 15 L. ed. 1021 
(quashing execution); Evans y. Gee, 
14° Pet. CO." S3)) Veet0! (iL, edi esore 
Noojin v. U. S., 164 Fed. 692, 90 CCA 
513 (refusal to quash execution not 
a final judgment reviewable on writ 
of error); Blum y. Brownstone, 50 
Cal. 293 (order entered in the pro- 
bate court refusing to quash an exe- 
cution not appealable, appeals from 
probate courts being governed by 
a special statute not including such 
orders); Good v. Martin, 2 Colo. 292 
(not a final judgment subject to writ 
of error); Underwood v. Green, 56 N. 
Y. 247 (holding that no appeal to 
the court of appeals lies from an or- 
der denying a motion to set aside 
an execution); Genesee Bank v. Spen- 
cer, 18 N. Y. 150 (holding that an 
order of the supreme court refusing: 
to set aside an execution because 
issued after five years without leave 
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an indefinite period of time.*? As a rule, how- 
ever, appeal or error does not lie from an order 


merely staying or refusing to stay an execution.®. 


And it has been held that where an execution is 
set aside a writ of error does not lie to the refusal 
of the court to order the judgment to be marked 
satisfied ;°° and that no appeal lies from a judgment 
overruling exceptions to the surety on a bond re- 
quired as the condition on which execution might 
issue, no irreparable injury resulting therefrom.”° 

[§ 364] -(b) As to Return. An order made on a 
motion to amend a return on an execution is inter- 
locutory merely and not subject to appeal or writ 
of error.71 And a writ of error does not lie to an 
order overruling exceptions to the return of a 
sheriff upon a writ, the remedy for a false return 
being against the sheriff.7? 

{[§ 365] (c) Delivery or Forthcoming Bond and 
Judgment Thereon. It has been held in some juris- 
dictions that where execution has issued upon a 
judgment, a levy made on property, and a forthcom- 
ing or delivery bond given and forfeited and so re- 
turned. by the sheriff, an appeal or writ of error 
will not lie on the original judgment, since it is 
merged in the statutory judgment founded on the 
delivery bond.7* But a writ of error will lie to a 
judgment awarding execution on a delivery or forth- 
coming bond,’* or to a decision refusing to quash 
an execution thereon;*® and a writ of error may be 


does not affect a substantial right, 
and is not appealable); Brooks v. 
Hunt, 17 Johns. (N. Y.) 484; Gauche 
v. Milbrath, 97 Wis. 147, 72 NW 221 


ceedings. 

(La.). 162. 
67. 

40; 
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Jacobs v. Bogart, 7 Rob. 


Patterson v. Patterson, 27 Pa. 72. 
O’Hara vy. Pennsylvania R. Co., 
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granted to reverse the judgment on such a bond, 
as it is a distinct and independent matter.7° It has 
been held, however, that a forfeited delivery bond 
upon which an execution has issued is not a final 
judgment upon which a writ of error will lie where, 
by statute, the party has a further remedy by mo- 
tion in the court below;77 and appeal or error does 
not lie from or to a refusal to quash a delivery or 
forthcoming bond,’® or for the purpose of revising 
such a bond.’ 

[§ 366] (d) Claims of Third Persons.®° <A judg- 
ment in favor of or against a third person, claimant 
of property levied upon on execution, is generally 
appealable.8!_ But it has been ‘held that the refusal 
of the court to award an issue on the application 
of the sheriff to try the right of a claimant of 
property levied on is a matter of discretion, and a 
writ of error will not lie;*? and that no appeal lies 
from the decision of a jury summoned by a con- 
stable under a statute to try the right of property 
between a claimant and defendant in an execution.®* 

[§ 367] (e) Execution against the Person.*+ An 
order discharging from imprisonment a defendant 
held under execution against his person upon a 
judgment in a civil action is a final judgment and 
appealable;*> and such an order has also been held 
appealable under a statute allowing an appeal from 
any special order made after final judgment.®® 

[§ 368] (2) Execution or Judicial Sale *’—(a) 

71. Kemp v. Porter, 6 Ala. 172; 
Russell v. Dyer, 39 N. H. 528. 


O’Hara v. Baum, 1 Pennyp. 
(Pa.) 4380 (writ of restitution). 


bi 


my : 
* dod 


(bolding that an order denying de-|2 Grant (Pa.) 241. : 73. Douglas v. Twombly, 25 Ark. 
fendant’s motion to set aside an 68. Russell Lumber Co. vy. Smith,|124; Frazier v. McQueen, 20 Ark. 
execution which had been issued] 82 Conn. 517, 74 A 949 (holding that|68: Rector vy. Harris, 19 Ark. 265; 
without: judgment having been en-|an order denying defendant’s motion,| Cochran vy. Jordan, 16 Ark. 625; 


tered on filing a remittitur was not 
appealable, as it was not a final or- 
der affecting a substantial right 
made in a special proceeding or upon 
a summary application in an action 
“after judgment’’). 

[b] New York municipal court.— 
An order of the municipal court of 
New York city discharging a levy 
made by an officer under an execu- 
tion issued on a judgment of said 
eourt is not appealable as the Mu- 
nicipal Court Act makes no provi- 
sion for such appeal. Hyman v. 
Segal, 44 Misc. 226, 88 NYS 1036. ‘ 

[ec] When a judgment is not ap- 
pealable an appeal cannot be taken 
from an order recalling an execu- 
tion thereon. Gorton vy. Ferdinando, 
64.Cal.11,-27 P. 941. 

{d] Discretionary decisions not 
appealable.—Bliss v. Enslow, 3 Oh. 
269 (holding that the discretion of 
the court of common pleas in set- 
ting aside the levy of an execution 
on property alleged to ke exempt 
.from seizure will not be controlled 
by the supreme court). 

fe] Grounds not appearing on 
record.—_In Pennsylvania appeal or 
error will not lie from a refusal to 
set aside an execution where the ap- 
plication is based on facts not ap- 
pearing on the record. Gamble v. 
Woods, 53 Pa. 158; Neil v. Tate, 27 
Pa. 208; Lewis v. Amor, 3 Pa. 460; 
Hanscom vy. Chapin, 27 Pa. Super. 
546; Stephens v. Addis, 19 Pa. Super. 
185. See also infra this section note 


8. 

{f] A fiat executio entered on a 
scire facias to revive a judgment is 
not a judgment involving the merits 
of the case, and therefore an order 
striking out such fiat is not appeal- 
able. Crumbaugh vy. Otterback, 19 
1D emeE 

[g] Insolvency proceedings.—No 
appeal will lie from a judgment set- 
ting aside a seizure of the prop- 
erty of an insolvent, made under a 
fieri facias issued after the com- 
mencement of the insolvency pro- 


made after final judgment was ren- 
dered against it, to stay execution 
thereon because the judgment had 
been merged into one obtained by 
plaintiff on scire facias against de- 
fendant’s debtors was not a final 
judgment, and hence not appealable) ; 
State v. Judge Fourth Dist. Ct., 18 
La. Ann. 110 (holding that defend- 
ants in execution cannot appeal from 
a final judgment on a rule taken by 
them to compel the sheriff to seize 
property pointed out by them, as the 
execution of a judgment can only 
be stayed by injunction); Schmidt v. 
Levy, 61 Barb. (N. Y.) 496; Gamble 
Vv... Woods,-. 53) Pa.) 158 oomis, -y, 
Ross, 12 Pa. Super. 95 (holding that 
where a _ final judgment has’ been 
entered from which no appeal has 
been taken, no appeal lies from the 
order of the court below refusing to 
stay a writ of fieri facias). 

[a] Discretion.—Where an _ order 
to stay proceedings on a judgment 
is discretionary it is not appeal- 


able. Schmidt.v. Levy, 61 Barb. (N. 
Y.) 496. 
[b] Grounds not appearing on 


record.—In Pennsylvania error does 
not lie to an order of the court on 
an application to stay an execution 
on grounds not appearing on the 
record. Gamble v. Woods, 53 Pa. 
158 (holding that an application by 
petition and affidavit to stay a fieri 
facias against a third party on the 
ground that the petitioner has an in- 
terest in the land levied on, being 
entitled to a right of way over it, 
cannot be brought before a superior 
court on bill of exceptions, as error 
does not lie to a refusal of the court 
below to stay an execution in such 
a case); Neil v. Tate, 27 Pa. 208; 
Newhart v. Wolfe, 2 Pennyp. (Pa.) 
295; Hanscom vy. Chapin, 27 Pa. Su- 
per. 546; Stephens v. Addis, 19 Pa. 
Super. 185; Kelly v. Cover, 1 Wkly 
NC (Pa.) 467. 

69. 
Pav. Co., 2 Walk. (Pa.) 446. 

70. Pemberton v. Erwin, 5 La. 22. 


Dougherty v. McDonald, 14 Ark. 597; 
Phillips v. Wills, 14 Ark. 595; Puck- 
ett _v. Graves, 14 Miss. 384; Stamps 
v. Newton, 4 Miss. 34. 

[a] Contra.—Laidley v. Bright, 
17 W. Va. 779 (holding that when an 
execution is issued on a judgment 
and a forthcoming bond has been 
given thereon and forfeited, and an- 
other judgment entered awarding an 
execution thereon, a writ of error 
and supersedeas should be awarded 
both to the first judgment and to 
the one awarding execution on the 
bond). 

74. Laidley v. Bright, 17 W. Va. 


779 
75. U. S. Bank v. Patton, 6 Miss. 
200, 35 AmD 428. 
ee Puckett v. Graves, 14 Miss. 
WA Testard v. Neilson, 20 Tex. 
78. Amis v. Smith, 16 Pet. (U. S.) 


303, 10 L. ed. 973; Lunsford vy. Rich- 
ardson, 5 Ala. 618. 


eee Taylor v. Powers, 3 Ala. 
308 In attachment see infra § 
81. Collins v. Hudson, 69 Ga. 684 


(order dismissing levy); Hovey vy. 
Whiting, 14 Can. S. C. 515 (decision 
on an interpleader issue to try the 
title to property taken on execu- 


tion). 
82. Bain v. Funk, 61 Pa. 185. 
83. Little v. Seymour, 6 Mo. 166. 
aah Arrest and bail see infra § 
85. Stroheim v. Deimel, 77 Fed. 


802, 23 CCA 467 [certiorari den 166 


Un Sitad, “1 VSCt M903 se 4 eae hed: 
1188]. 
86. Wells v. Anthony, 35 Cal. 696 


(even though the order was made 
by_ the judge in another court). 

_ 87. Sale in suit for partition see 
infra § 405. 


Sale of property on attachment see 


Bickel v. Philadelphia Woody,infra § 391 


Right of purchasers to appe 
infra § 520.7 cae a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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In General. A judgment or decree directing or au- 
thorizing a sale of land or of personal property is 
usually final and appealable.** And, although there 
are some exceptions, and some decisions to the con- 


88. U. S—Maxwell v. McDaniels, 
184 Fed. 311, 106 CCA 453. 

Colo.—Marean y. Stanley, 34 Colo. 
Sisco eat oo. 

Fla.—Camp Phosphate Co. vy. An- 
derson 48 sila. 22655°37 1S? 722,46 0/11 
AmSR 77. 

Ga.—Lochrane vy. Equitable Loan, 
GUC, CO AZo uGar 433, ON SEY esitac 

Ill.—kKronenberger vy. Heinemann, 
104 Ili. A. 156; Taylor v. Dawson, 65 


TUS AV 23.2; ! 
Ind.—Rinehart vy. Bowen, 44 Ind. 
353; Barnett v. Thomas, 36 Ind. A. 


441, 75 NE 868, 114 AmSR 385. 
Ky.—Staton v. Byron, 101 SW 882, 
31 KyL 128; Tipton v. Harris, 87 SW 
1074, 27 KyL 1175 [rev reh 82 SW 
585, 26 KyL 909]; Tabor v. Payne, 


47 SW 05%, 19. Kyda 18073 learn  y. 
Lauder, 11 Bush 669; Graham v. 
Hardin, 4 Dana 559. 

Mich.—Earl v. Jacobs, 177 Mich. 


163, 142 NW 1079 (holding that an 
order in a suit in equity to recover 
certain property authorizing the 
‘original complainant’s trustee in 
bankruptcy to sell the same under 
the rules of the bankruptcy court 
and hold the proceeds until other- 
wise ordered by the state court or 
other cempetent authority was final 
and appealable). 7, 

Miss.—Sowell v. Sowell, 101 Miss. 
628, 57 S 626; Cromwell v. Craft, 47 
Miss. 44. 

N. M.—Neher v. Crawford, 10 N. 
M. 725, 65 P 156; Lohman vy. Cox, 9 
N. M. 503, 56 P 286. 

Va.—Stevens v. McCormick, 90 Va. 
735, 19 SE 742. 

Wash.—Boothe v. Summit _ Coal 
Min. Co., 59 Wash. 610, 110 P 5386 
(order directing sale of land by re- 
ceiver). 

W. Va.—Rader v. Adamson, 37 W. 
Va. 582, 16 SE 808. 

See also supra § 345. 

a] Contra.—Bradford v. Weeden, 
152 Ala. 661, 44 S 865 (holding that 
an order of the circuit court direct- 
ing the sale of land levied on by a 
constable under an execution issued 
by a justice of the peace is ex parte 
and not’ appealable within Code 
[1896] § 426, authorizing appeals 
from final judgments of the circuit 
court, since the statute requires such 
an order on plaintiff’s motion if the 
proceedings before the justice are 
regular and establish a judgment 
against defendant, issue of execu- 
tion, levy on land for want of per- 
sonalty, and notice thereof, and no 
sufficient objection is made); White 
v. Shannon, 3 Ala. 286 (such order 
not subject to writ of error); Matter 
of Titusville Oil Exch. Dissolution, 
10 Pa. Super. 496 (holding that no 
appeal lies from an order of sale of 
real estate of a dissolved corpora- 
tion, because it is not a final decree; 
that an appeal lies only to the de- 
eree confirming the sale upon a re- 
turn). 

[b] Sale .of property as perish- 
able-—An order made after final 
judgment for the sale of property 
pending appeal as perishable, as au- 
thorized by Code Civ. Proc. § 949, 
is appealable under § 963 asa special 
order made after final judgment. 
Rogers v. Santa Cruz County Super. 
Ct., 158 Cal. 467, 111 P 357. 5 

[c] In Louisiana (1) a suspensive 
appeal lies from a judgment order- 
jing a sale of succession property. 
State v. Lazarus, 37 La. Ann. 830. 
(2) And an order of seizure and 
sale, as in the case of such an order 
issued on an act of sale and mort- 
gage, although not a judgment in 
the strict sense, is a decree of the 
court in aid of the execution of an 
obligation which is given the effect 
of a judgment as to the particular 
property to which it refers, and it is 
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a judgment in the sense that an ap- 
peal will lie therefrom in a proper 
case. Huber v. Jennings-Haywood 
Oil Syndicate, 111 La. 747, 35 S 889; 
Mitchell v. Logan, 34 La. Ann. 998; 
Harrod vy. Voorhies, 16 La. 254; Mc- 
Donough vy. Fost, 14 La. 350; Gurlie 
v. Coquet, 3 Mart N. S. 498; Tilgh- 
man y. Dias, 12 Mart. 691. (3) And 
an appeal lies from a judgment on 
a rule of court dismissing an oppo- 
sition to an order of seizure and 
sale (Heft v. Kelty, 17 La. Ann. 
143); (4) and from a judgment on 
the opposition of a third person to 
regulate the effect of the seizure in 
what relates to him (State v. Judge 
Highth Dist. Ct., 24 La. Ann. 598). 

89. See the contra and excep- 
tional cases in following notes. 

90. U. S.—Sage v. Central R. Co., 
96 U. S. 712, 24 L..ed. 641; Invest- 
ment Registry v. Chicago, ete, R. 
Co., 212 Fed. 594, 129 CCA 130. 

Ark.—Pine Bluff Bank v., Levi, 90 
Ark. 166, 118 SW 250. 

Cal.— Dunn vy. Dunn, 137 Cal. 51, 
69 P 847 (holding that an order 
denying in part confirmation of sale 
in partition is “fa special order after 
final judgment,’ from which Code 
Give. Proce. $, 939 csupd é, andes )963 


subd 2, give appeal). 
é es C.—Edwards vy. Maupin, 18 D. 


Ill.— Barnes v. Henshaw, 226 Ill. 
605, 80 NE 1076; Wilson yv. Ford, 190 
Ill. 614, 60 NE 876. 

Kan.—Kcehler v. Ball, 2 Kan. 160, 
83 AmD 451. 

Ky.—Forrester v. Howard, 98 SW 
984, 30 KyL 3875; Dawson v. Litsey, 
10 Bush 408. 

La.—Moore v. Knapp, 7 La. Ann. 
21 (judgment homologating a sale 
under a monition). 

Mich.—Benedict v. 
Dougl. 299. 

Nebr.—State Bank v. 

Nebr. 297, 1 NW 210. 

N. C.—Clement y. Ireland, 138 N. 
C. 136, 50 SE 570 (holding that a 
decree confirming a foreclosure sale 
of land was a final one notwith- 
standing the judge made a _ subse- 
quent order at the same term per- 
mitting additional pleadings to be 
filed, wherein defendants sought to 
subject plaintiff for the rents and 
profits of the land alleged to have 
been received by -him between the 
sale and a prior sale which had been 
set aside). 

N. D.—Dakota Inv. Co. v. Sullivan, 
9 N. D. 303, 83 NW 233. 

Oh.—Kern v. Foster, 16 Oh. 274. 

Or.—Dell v. Estes, 10 Or. 359. 


Thompson, 2 


Green, 8 


Pa.—Matter of Titusville Oil 
Exch., 10 Pa. Super. 496. 
Utah.—In re Auerbach, 23 Utah 


529, 65 P 488 (order. refusing to 
confirm a sale of decedent’s personal 
property). 

W. Va.—Marling v. Robrecht, 13 
W. Va. 440. 

Wis.—Griswold v. Barden, 146 
Wis. 35, 130 NW 952 (appealable as 
a final order affecting a substantial 
right made on a summary applica- 
tion after judgment). 

[a] Annulment of confirmation.— 
An order annulling and setting aside 
a former order confirming the sale 
of realty belonging to a decedent’s 
estate is an order “against directing 
a sale or conveyance’ within the 
statute allowing an appeal from such 


an order. In re West, 162 Cal. 352, 
i272) P93: 
{b] Miscellaneous orders held not 


appealable.—Aultman v. J. F. Seiber- 
ling Co., 31 Oh. St. 201 (no appeal 
from refusal of probate court to 
confirm sale by assignee for benefit 
of creditors); Browne v. Wallace, 16 
Ohs Cire Ot. 1245-8 Oh... Cir, pec (64 
(holding that an order confirming a 
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trary,®® the general rule is that an appeal will lie 
from an order or decree of the court or chancellor 
on a motion to confirm,®® or to open, vacate, or set 
aside an execution or judicial sale.°* 


It has also 


sale, where there is no adjudication 
as to priorities, but merely a finding 
that the proceedings for the sale 
were regular, is not a final order, 
fing an appeal therefrom will not 
ie). 

{c] Prior judgment final.—It has 
been held that a judgment directing 
the sheriff to sell mortgaged prop- 
erty for the satisfaction of a mort- 
gage debt, and defendant to pay any 
deficiency appearing after the sale, 
is not an interlocutory but a final 
judgment, and there is no appeal 
from an order of court confirming 
the sheriff’s report of his proceed- 
ings under the judgment. Morris v. 
Morange, 38 N. Y. 172, 6 Transcr. A. 
1, 4 AbbPrNS 447. 

[d] The discretion of the court 
below in confirming a sheriff’s sale 
is not reviewable except for abuse. 
Griffith v. Edwards, i0 WklyNC (Pa.) 
2 WklyNC 


271; Laird v. McCarter, 
CRan)manist 

91. Cal.—Gordan v. Graham, 153 
Cal. 297) 95: P45. 


Ill. Bondurant v. Bondurant, 251 
Tll. 324, 96 NE 306, AnnCasi914D 
18; Barnes v. Henshaw, 226 Ill. 605, 
80 NE 1076; Compton vy. McCaffree, 
220 Ill. 137, 77 NE 129; Kiebel v: 
Leick, 216 Ill. 474, 75 NE 187; Mc- 
Callum v. Chicago Title, ete., Co., 203 
Ill. 142, 67 NE 823 (guardian’s sale); 
Quick v. Collins, 197 Ill. 391, 64 NE 
288; Quigley v. Breckenridge, 180 Ill. 
627, 54 NE 580; Heberer v. Heberer, 
67 Ill. 253; Duncan v. Sanders, 50 
Ill. 475; Sowards v. Pritchett, 37 Ill. 
517. See also Slack v. Cooper, 121 
ye A. 485 [aff 219 Ill. 138, 76 NE 


La.—Andry v. Fourchy, 7 Rob. 282. 

Mich.—Maxfield v. Freeman, 39 
Mich. 64 (order setting aside fore- 
closure sale after the report of sale 
is confirmed); Perkins y. Perkins, 
16 Mich. 162; Bullard y. Green, 9 
Mich. 222. 

Minn.—Hutchins v. Carver County, 
16 Minn. 13. 

Mo.—Wauchope v. McCormick, 158 
Mo. 660, 59 SW 970; McAnaw vy. 
Matthis, 129 Mo. 142, 31 SW 344. 

N. J.—Mutual L. Ins. Co. v. 
Sturges, DoetiNe dee Luce Ba3. 296 mea 
tional Bank y. Sprague, 21 N. J. Eq. 


458. 

N. Y.—Fisher v. Hersey, 78 N. Y. 
387; Tripp v. Cook, 26 Wend. 143. 
But see McReynolds v. Munns, 2 
Keyes 214. 

Oh.—Ackerman y. Cornell, 33 Oh. 
Cire 102: 

Pa.—Mackaness vy. Long, 85 Pa. 
158 (order setting aside sale of per- 
sonal property is final and appeal- 


able). 
S. D.—Kirby v. Ramsey, 9 S. D. 
197, 68 NW 328; Bailey v. Scott, 1 


S. D. 337, 47 NW 286 (order vacating 
an order which vacated a former or- 
der setting aside a-sheriff’s sale or 
EOF GCLPSREO) a 

ex.—Vernon v. Montgomery, (Civ. 
A.) 33 SW 606. d ye. § 

Va.—Roberts v. Roberts, 13 Gratt. 
(54 Va.) 639, 70 AmD 485. 

Wash.—Otis v. Nash, 26 Wash. 39, 
66 P 111 (holding that a judgment 
setting aside an execution and 
quashing and setting aside a levy 
and sale made thereunder was ap- 
pealable, under the statute, as a final 
order made after judgment which af- 
fects a substantial right). 

W. Va.—kKable vy. Mitchell, 9 W. 
Va. 492 (partly overruled however 
in Childs v. Hurd, 25 W. Va. 530, 
infra note 92 [a]). 

Wis.—Griswold y. Barden, 146 Wis. 
35, 130 NW 952 (appealable as a 
final order affecting a substantial 
right made on a summary applica- 
tion of the judgment); Jesup v. ‘ 
Racine City Bank, 15 Wis. 604, 82 
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been held that an appeal will lie from an order for 
a resale ;°? a decree quieting the title of a purchaser 
at a mortgage foreclosure sale and for partition of 
the land;®* an order denying a motion to strike ob- 
jections to the confirmation of a sale on execution ;%* 
a judgment in a contest to determine whether a 
homestead is subject to sale on execution ;*° an order 
substituting another bidder at an execution sale 
for the person returned to the court as purchaser;°° 
an order denying a motion for leave to renew on 
new affidavits a motion to be relieved from a pur- 
chase at judicial sale;°? or an order setting aside 
the allotment of a homestead.°® On the other hand 
it has been held that appeal or error will not he 
from or to an order of the probate court directing 
the executor to proceed with the sale of real estate 
previously ordered to be sold;%® an order relating 
to the mode of executing the judgment or decree of 
sale; an order of the chancellor denying a motion 
for a permanent stay of sale under a decree of fore- 
closure and vacating a temporary order staying the 
sale until such motion could be heard and disposed 
of; an order suspending a sale and operating as a 
continuance and renewal of the former order of 


AmD 1703; Carney v. La Crosse, etc., 


APPEAL AND ERROR 


discretion of the court below and 


aa) cr atest 
[§§ 368-371 


sale;? an order appointing appraisers to survey and. 
value improvements claimed as exempt;* or an order 
granting or dismissing a petition for a rehearing 
of an: order overruling objections to the confirma- 
tion of a judicial sale.® 

[§ 369] (b) Order Directing Lease Pending Ap- 
peal. An order directing an assignee for creditors 
to rent out land pendmg an appeal by the assignor, 
with supersedeas, from a judgment confirming a sale 
of the land procured by the assignee has been held 
a final order and appealable.® 

[§ 370] (c) Execution of Deed. An order con- 
firming an execution or judicial sale and directing 
the execution of a deed to the purchaser is generally 
final and appealable.* But it has been held that a 
writ of error will not lie to an order that a sheriff’s 
deed be acknowledged,® or receiving such acknowl- 
edgment.° 

[§ 371] (dad) Writ of Assistance or Order of Pos- 
session or Restitution. Although the contrary has 
been held in some jurisdictions, the general rule 
is that an appeal will lie from an order granting or 
denying an application by a purchaser at a judicial 
sale for a writ of assistance or other process to put 


93. Clark vy. Lesser, 106 Ark. 207, 


R. Co., 15 Wis. 503. 

[a] Miscellaneous judgments, or- 
ders, or decrees held not appealable. 
—Butterfield v. Usher, 91 U. S. 246, 
23 L. ed. 318 (holding that a decree 
setting aside a judicial sale, and or- 
dering a resale, is not final so as to 
be reviewable on appeal); Racine, 
ete. R. Cor. vo, Farmers) Tacé& JD) Co; 
70 Ill. 249 (holding that an order 
in a chancery cause, overruling a mo- 
tion to set aside a sale made under 
a former decree in the cause, is 
interlocutory only and appeal or er- 
ror will not lie therefrom); Hall v. 
Moore, 75 Nebr. 693, 106 NW 785 
(holding that an order overruling a 
motion to set aside a judicial sale, 
there being no confirmation of the 
sale, is not final and appealable); 
Aultman v. J.. F. Seiberling Co., 
Oh. St. 201 (no appeal from decision 
of probate court setting aside before 
confirmation a sale by assignee for 
benefit of creditors); McArthur v. 
Central (Trust Co;, 21. Oh. , Cire Ct. 
654, 12 Oh. Cir. Dec. 149 (holding 
that a decision of the court over- 
ruling a motion to set aside a sale 
before confirmation was not a final 
order that might be reviewed on er- 
ror); Hoffa v. Morter, 82 Pa. 297 
(holding that an appeal does not lie 
from a judgment of the court set- 
ting aside a sheriff’s sale); Young’s 
App., 2 Penr. & W. (Pa.) 380 (set- 
ting aside sheriff's sale); Childs v. 
Hurd, W. Va. 530 (referred to 
infra note 92 [a]). 

[b] Discretionary decisions.—(1) 
Decisions as to opening, vacating, or 
setting aside a judicial sale are not 
appealable if they were within the 
discretion of the court. Thus, it 
has been held that an application to 
open a judicial sale, if made upon 
grounds not impeaching the regu- 
larity of the proceedings, is ad- 
dressed to the discretion of the court, 
and cannot be made the subject of 
an appeal. Wakeman v. Price, 3 N. 
Y. 334; Kingsland v. Bartlett, 28 
Barb. (N. Y.) 480, 8 AbbPr 42; Jud- 
son v. O’Connell, 14 NYS 92. See 
also Hale v. Clauson, 60 N. Y. 339 
(holding that an application to set 
aside, for fraud or irregularity, a 
sale of lands made pursuant to an 
order of the supreme court, was ad- 
dressed to the discretion of that 
court, and its action thereon was 
not reviewable in the court of ap- 
peals); Donaldson vy. Danville Bank, 
20 Pa. 245 (holding that matters of 
omission or defect in a levy or ad- 


are not the subject of a writ of er- 
ror); In re Sloan, 8 Watts (Pa.) 194 
(order refusing to set aside sheriff's 
sale and directing acknowledgment 
of deed); Griffith v. Edwards, 10 
WkKlyNC (Pa.) 271 (order confirm- 
ing a sheriff's sale is within the dis- 
cretionary power of the court, and 
not reviewable except for abuse); 
Laird v. McCarter, 2 WklyNC (Pa.) 
213 (supreme court will not review 
the discretion of the court below in 
confirming or setting aside a sher- 
iff’s sale). (2) On the other hand 
it has been held that an order set- 
ting aside a judicial sale, although 
discretionary, is appealable and sub- 
ject to reversal for abuse of dis- 
cretion. Wilson v. Ford, 190 Ill. 614, 
60 NE 876; Quigley v. Breckenridge, 
180 Ill. 627, 54 NE 580; Sowards v. 
Pritchett, 37 Ill. 517; Kirby v. Ram- 
SOVirao poeta LO RO SWNGV inne Sen ee AUmLGl 
see other cases at beginning of this 


note. 

McCallum vy. Chicago Title, 
ete;, ,Co.,. 203, Al at42. 67. INE 1823 
(guardian’s sale); Sowards v. Prit- 
chett, 37 Ill. 517; Andry v. Fourchy, 
7 Rob. (La.) 232, (holding that ap- 
peal would lie from a judgment mak- 
ing absolute a rule to show cause 
why certain property purchased by 
defendant at a judicial sale, but not 
paid for according to the terms of 
the adjudication, should not be re- 
sold at his risk, since the judgment, 
if executed, might work irreparable 
injury, as the resale might place the 
property in other hands from which 
a reversal of the judgment could not 
displace it); Roberts v. Roberts, 13 
Gratts (54. Va.) 468952570) Aim) 9435: 
See also Slack v. Cooper, 121 Ill. A. 
485 [aff 219 Ill. 138, 76 NE 84]. And 
see other cases supra this section 
note 91. - 

[a] Contra before resale and con- 
firmation thereof.—But in Childs v. 
Hurd, 25 W. Va. 530 [overr in so far 
as they are to the contrary Roberts 
v. “Roberts, 13 Gratt. (54 Va.) 639, 
70 AmD 435, and Kable v. Mitchell, 
9 W. Va. 492], it was held that the 
purchaser of property at a judicial 
sale, which before confirmation 
thereof has been set aside by a sub- 
sequent decree directing the prop- 
erty to be reoffered for sale, cannot 
appeal from such decree before the 
resale has been made and con- 
firmed; and that such a decree is 
not one “requiring the possession 
or title of the property to be 
changed,” within the meaning of the 
statute allowing appeals. 


153 SW 112. 

Partition see infra § 405. 

94 Kurtz v. Batts, 18 Wash. 460, 
51 P 1054 (appealable under the 
statute as a final order made after 
judgment affecting a substantial 
right). 

95. geotoue v. Jones, 103 Ala. 539,, 


15 8 
96. Kinnear v. Lee, 28 Md. 488. 
97. Conlen y. Rizer, 109 App. Div. 


rane 96 NYS 566, 85 NYCivProe: 


98. Beavans v. Goodrich, 98 N. C. 
217,.3 SH 516, 

99. In re Martin, 56 Cal. 208. 

1. Dennerlein vy. Dennerlein, 111 
N. Y. 518, 19 NE 85 (on the ground 
that the order was. discretion- 
ary). 

2. Romeyn vy. Hale, 1 Mich. 93. 

3. Dorsey v. Thompson, 37 Md. 
And see Wheeler y. Walker, 55. 
Ga. 256. — : 

4 Bangs v. McLeod, 63 Ga. 162. 

5.. Aukam v. Zantzinger, 98 Md. 
380, 56 A 820; Keifer v. Reichert, 93. 
Md. 97, 48 A 460. 

6. Vanmeter v. Parker, 43 SW 200,. 
nS <6) Oe ba 

7. Whiting v. Lawson, 6 Ark. 425> 
Forrester v. Howard, 98 SW 984, 30: 
Kyl 375. And see supra § 368 text 
and note 90. 

8. Rees v. Berryhill, 1 Watts: 
(Pa.) 263; ,Smith v. Hutchinson, 3. 


~~ CEA) 254) 
9. Braddee_ v. _Brownsfield, 2: 
2 Black (U-. 


Watts & S. (Pa.) 271. 

10. Callan y. May, 
S.) 541, 17 L. ed. 281 (holding that 
an order of a circuit court awarding” 
process [a writ of habere facias pos- 
sessionem] to put a purchaser of 


| property sold under its direction into 


possession is not’ a ‘decree from 
which the tenant can appeal to the 
supreme court); Condon vy. Gray, 17 
D. C. 330 (holding that an order in 
favor of a purchaser at a chancery~ 
sale, and against a party _to the suit 
in possession, is not ordinarily ap- 
pealable, unless it appears that such 
party is holding under some title not 
adjudicated by the decree, or that 
some new matter has arisen since the: 
decree of sale which calls for a fur- 
ther adjudication); Bryan v. San-. 
derson, 14 D. C. 402 (holding that 
an appeal does not lie from an order: 
awarding or refusing a writ of as- 
sistance, since it does not involve 
the merits within Rev. St. § 722, 
granting an appeal to the general 
term from an order involving the: 


vertisement are left to the sound 


merits of the action or proceeding). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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him in possession, unless the order is within the 
discretion of the court and for that reason not re- 
viewable,’ or unless the order does not affect a sub- 
stantial right.1? And in a number of cases an ap- 
peal has been entertained from such an order with- 
out expressly passing upon its appealability.14 It 
has also been held that an appeal lies from an order 
setting aside a writ of assistance, but not awarding 
restitution of the premises;1° an order denying an 
application for restitution, after a writ of assistance 
has been vacated;'® or an order refusing to set 
aside or vacate the order granting the writ and to 
recall the same,” or to restrain the sheriff from 
executing the same, such motion being in effect a 
motion to vacate the order and recall the writ.1® 
But where an order refusing to vacate a writ of 
assistance is not appealed from, the judgment of 
the court: thereon is still in force, and the order 
granting the writ is not subject to appeal.t® And 
it has been held that an order fixing the amount 
of a supersedeas bond on an application for, and in 
response to which there has been allowed, a writ 
of assistance to obtain possession of real property 
purchased at a judicial sale is not appealable as an 
order affecting a substantial right.?° 

[§ 372] (e) Relief against Purchaser. 


11. Ala.—Thompson vy. Campbell, 
52 Ala. 583; Trammel v. Simmons, 8 


Where 


317, 64 NE 28. 


APPEAL AND ERROR 


Ind.—Emerick y. Miller, 
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a judgment or decree is rendered against the pur- 
chaser at a judicial sale for the amount due on the 
purchase, it is generally final for the purpose of an 
appeal by him.?? 

Relief against defaulting purchaser after resale. 
Even if an application to compel a defaulting pur- 
chaser at a judicial sale to execute a deed of the 
property bid off by him thereat to a purchaser at 
a resale may be deemed an independent and special 
proceeding within a statute allowing appeals from 
final orders in such proceedings, an appeal will not 
lie to review the exercise of discretion by the court 
in refusing to determine adverse claims on such ap- 
pleation.?? 

[§ 373] (8) Application of Proceeds and Priori- 
ties.2? It has been held in some jurisdictions that 
appeal or error will lie from or to an order on a 
motion for a rule upon the sheriff to pay executions 
out of the proceeds of an execution sale;?* an order 
settling the priority among executions against the 
same defendant and ordering one to be satisfied out 
of the proceeds of sale in preference to others ;°° 
or a judgment entered on a feigned issue to try the 
right to money raised by a sheriff’s sale.2° But 
error cannot be assigned in a matter collateral to 
the action.27 As a rule a decree settling priorities 


20. Green v. Morse, 57 Nebr. 798, 
78 NW 395 (since the supersedeas 


159 Ind. 


Ala. 271; Creighton v. Planters’, etce., Kan.—Watkins v. Jerman, 36 Kan.| would not deprive appellant of his 
Bank, 3 "Ala. 156. 464, 13 P 798 writ of assistance but would merely 
Cal.—Gordan_v. Graham, 153 Cal. Mich.—Tucker v. Stone, 99 Mich. |delay its operation). 


297, 95 P 145 [overr as far as it is 
to the contrary Rovegno v. Hunt, 83 
Cal. 445, 23 P 524] (order appeal- 
able as a special order made after 
final judgment); Pignaz v. Burnett, 
119 Gal? 157}°51 BP. 483' Green v. Heb- 
pard, 95 Cal. 39, 30 P 202; San-Jose 
v. Fulton, 45 Cal. 316; Peo. v. Grant, 
45-Caly 9%, 

Ky.—Aull v. Bowling Green Opera 
House Co., 122 Ky. 621, 92 SW 943 
(holding that where, in an action 
for settlement of a partnership, there 
was a judicial sale of property, and 
a general writ of possession was 
awarded against the tenants occupy- 
ing the property, in favor of the as- 
signee of the purchasers, to whom 
a commissioner’s deed had _ been 
made, the denial of the petition of 
a tenant to be made a party, he al- 
leging a lease from the purchasers 
and the issuance of the writ of pos- 
session, was a final judgment, within 
Code Civ. Proc. § 368, and so au- 
thorized an appeal). 

Mich.—Aldrich ai Wayne Cir. 
-Judge, 111 Mich. 525, 69 NW 1108; 
Howard v. Bond, 42 Mich. 131, 3 NW 
289; Baker v. Pierson, 5 Mich. 456. 
~ Nebr.—Escritt v. Michaelson, 73 
Nebr. 634, 103 NW 300, 106 NW 
1016, 10 AnnCas 1039 and note. 

N. Y.—Chamberlain v. Choles, 35 
N. Y. 477; Lynde v. O’Donnell, 12 
AbbPr 286, 21 HowPr 34. 

[a] After dissolution of injunc- 
tion.— But a person obtaining an in- 
junction prohibiting a sheriff- from 
executing a certain judgment cannot, 
after the injunction is dissolved, and 
no. appeal has been taken, appeal 
from a decree making absolute a 
rule on the sheriff to show cause 
why he should not put a purchaser 
in possession of the property sold 
on execution, after the dissolution 


of the injunction. State v. Judge 
Jefferson Parish Second Judicial 
DisteCct 127 lias Anne "203: 

12. Van Rensselaer y. Wright, 
121 N. Y.°626,° 25> NE 3. 

13. Title Guarantee, ete, Co. vy. 
American Power, ete. Co., 95 App. 


Div. 192, 88 NYS 502. 

14. Cal.—Horn y. Volcano Water 
Co., 18 Cal. 141. 

Fla.—Brown v. Marzyck, 19 Fla. 
$40. 

T1l.—Dorr v. Root, 104 Ill. A. 417. 


419, 58 NW 318; Ketchum v. Robin- 
son, 48 Mich. 618, 12 NW 877; Howe 
v. Lemon, 47 Mich. 544, 11 NW 379. 
MORBCT eae v. Hooper, 50 Miss. 
oO 5 

Nebr.—Clark, ete.,; Inv. Co. v. Lind- 
Ere, 76 Nebr. 59, 107 NW 116; Ur- 
lau 'v. Ruhe, 73 Nebr. 807, 103 NW 
670, 104 NW 1053; Merrill v. Wright, 
65 Nebr. 794, 91 NW 697, 101 AmSR 


N. J.—Strong v. Smith, 68 N. J. 
Eq. 686, 60 A 66, 63 A 493 [aff 203 
U. S. 584 mem, 27 SCt 782 mem, 51 
L, ed. 328 mem]; Beatty v. DeForest, 
27 N. J. Eq. 48 

N. Ce metint 'y. Baker, 115 N. C. 
242, 20 SE 448, 44 AmSR 449. 

Tenn.—Planters’ Bank v. Fowlkes, 
4 Sneed 461. 

Tex.—Voigtlander v. Brotze, 59 


Tex. 286. { 

‘Wis.—Schultz v. Schultz, 133 Wis. 
125, 1183 NW 445, 126 AmSR 934; 
Stanley v. Sullivan, 71 Wis. 585, 387 
NW 801, 5 AmSR 245. 
Gelpeke v. Milwaukee, etc., R. Co., 
11 Wis. 454. 

15. Chamberlain v. Choles, 35 N. 
No Val Utd 2s ADDEINS wills (on the 
ground that such an order was one 
affecting a substantial right within 
the meaning of the statutes). 

16. Chamberlain v. Choles, 35 N. 
Y. 477, 3 AbbPrNS 118. 

17. Gordan v. Graham, 153 Cal. 
297, 95 P 145 (holding that for ap- 
peal purposes an -ex parte order in 
a partition suit that a writ of as- 
sistance issue to let the purchaser 
into possession, a sale having been 
confirmed, must be considered as an 
order made after final judgment, it 
being as plainly in aid.of the order 
of sale as the order of confirmation, 
and the tenant in possession, having 
no notice of such ex parte order, 
could, to secure an available record 
on appeal, move to vacate the order 
and writ, and, on denial of the mo- 
tion, appeal from the order of de- 
nial, instead of pene directly 
from the ex parte order); Pignaz v. 
Burnett, 119 Cal. 157, 51 P 48; Green 
Vv. Hebbard, SoCal. 39,730 P 202; 
San Jose v. Fulton, 45 Cal. 316. 

18. Pignaz v. Burnett, 119 Cal. 
L57 eb 2Pw ase 

19. Horn v. Voleano Water Co., 
18 Cal. 141, 


Compare’ 


21. Hardin vy. Watson, 85 Tenn. 
593, 4 SW 37 (holding that, on a 
motion by the master for judgment 
against a purchaser at a _ judicial 
sale on the ground that the price 
had been paid in Confederate money, 
a decree granting judgment against 
him was a final and appealable de- 
cree); Hagan v. Phister, 5 Sneed 
(Tenn.) 298 (holding that, where 
land is sold at judicial sale and the 
purchaser executes a note, he be- 
comes a party to the proceeding, 
and that judgment rendered against 
him on the maturity of the note 
without notice is final, so as to sup- 
port an appeal). 

22. Knickerbocker Trust Co. v. 
Oneonta, ‘ete, R. Co., 197-N. Y. 394, 
oe NE 1111 [dism app 134 App. Div. 

15; "119° NYS. 3047: 

23. See also supra § 346. 

24. Bruce v. Vogel, 38 Mo. 100; 
Parker v. Waugh, 34 Mo. 340; Wise 
v. Darby, 9 Mo. 131; Adams v. Dis- 
ston, 44 N. J. L. 662. 

[a] Contra.—Henderson vy. Rich- 
ardson, 5 Ala. 349 (holding that a 
motion by plaintiff in execution that 
the court order the sheriff to apply 
money made by him to the satisfac- 
tion of his executions is a _ pro- 
ceeding not authorized by law, and 
no judgment can be rendered there- 
tne which a writ of error will 
ie). 
25. McAdams v. Mundy, 79 N. J. 
L. 480, 76 A 1031; Woodruff v. Cha- 
pin, Q30Ne JL. 555 

26. Brown’s App., 26° “Pay? >490 
(where it was said, however, that 
the better practice is to bring up 
the record by appeal after decree of 
distribution). 

27. Irwin v. Gallagher, 8 Serg. & 
R. (Pa.) 528 (holding* that, where 
plaintiff levied on defendant’s land 
in which defendant had only an 
equity, having purchased the land 
from plaintiff, and a part of the 
purchase money remaining unpaid 
and plaintiff was purchaser at the 
sale, and the purchase money 
brought into court by the sheriff 
was more than the debt and costs, 
and a judgment creditor of defend- 
ant applied for the surplus, but it 
was adjudged to plaintiff, this was 
a collateral order to which error 
would not lie). 
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and directing distribution of the proceeds of a ju- 
dicial sale is appealable as a final decree.?® 

[§ 374] +t. Costs *°—(1) Judgments, Orders, or 
Decrees Awarding or Denying Costs. In the absence 
of a statute to the contrary, and subject to the ex- 
ceptions hereinafter stated, the general rule is that 
an appeal or writ of error will not he to review a 


)Fla. 31, 53 S 714; Blanton v. West 


28. See supra § 346. 

29. Necessity for taxation of or 
judgment for costs to render de- 
cision appealable see supra § 284. 

Proceedings: after remand on ap- 
peal see infra §§ 378-380. 

In probate proceedings see 
§ ae note 42. 

U. S.—Louisiana Citizens’ 
Bank we 1Cannon, 1647 Us5S.  319°-s17 
SCt $9, 41 L. ed. 451; Du Bois v. 
Birks bse US rios; BLO esti 129039 
L. ed. 895; City Nat. Bank v. Hun- 
ter, 152°>U. S. 512, 14 SCt 675, 38 L. 
ed. 534; Burns vy. Rosenstein, 135 
U. S. 449; 10 SCt 817, 34 Ll. ed. 193; 
Paper Bag Machine Cases, 105 U. S. 
766, 26 L. ed. 959; Trustees v. Gren- 
ough, 1057U.,S: 527, 26. a. ed. 1157; 
Russell v. Farley, 105 U. S. 433, 26 
L. ed. 1060; Wood v. Weimar, 104 U. 
S. 786, 26 L. ed. 779; Elastic ‘Fabrics 
Con vivsmith, 1000. Se 110.25 ta ed? 
547; Kittredge v. Race, 92 U. S. 116, 
23 L. ed. 488; Canter v. Ameri- 
Can ins, Co; 3 Pet. SOM. das eed. 
688; Harding v. Corn Products Mfg. 
Com Osi Med 4628, “11 CCA 332. 
Wright v. Gorman-Wright Co., 152 
Fed. 408, 81 CCA 534; West v. East 
Coast Cedar Co., 113 Fed. 742, 51 
CCA 416 [aff 110 Fed. 727]; Foster 
Vv. Hlk Fork Oil; ,6etc.; Co.) 99) Red: 
617, 40 CCA 21. In a suit in equity 
in the courts of the United States, 
the matter of costs usually rests in 
the discretion of the court, and no 
appeal lies from a decree for costs, 
except where they are made payable 
from a fund in court. Foster v. Elk 
Fork Oil, ete., Co., supra; and other 
cases cited supra. See also infra 
this section text and note 35. This 
rule applies in admiralty. The In- 
dian, 159 Fed. 20, 86 CCA 210 (hold- 
ing: that a decree in the exercise of 
discretion, declaring that each party 
shall pay his own costs, cannot in 
general be made the subject of ap- 


infra 


peal). 
Ala.—Louisville, etc., R. Co. v. 
Solomon, 138 Ala. 151, 34 S 1025 


(where the statute left the question 
of costs on certiorari to the dis- 
eretion of the court). 

Ark.—Gates v. Solomon, 73 Ark. 
8, 14, 83 SW 348 Ei Cyel; Temple 
Vv. Lawson, 19 Ark. 148 

Cal.—Aronson v. Levison, 148 Cal. 
364, 83 P 154; Nolan v. Smith, 137 
Cal. 360, 70 P 166. 

Colo.-State Mercantile Co. 
Brack, 48 Colo. 489, 111 P 71 (hold. 
ing that a judgment against plaintiff 
for costs cannot be reviewed on ap- 
peal, under Mills Annot. Code § 388, 
as amended by L. [1907] ce 122, pro- 
viding that appeals may be ‘taken 
from a final judgment or decree, ex- 
clusive of costs, amounting to the 
sum of one hundred dollars, or re- 
lating to a franchise or freehold); 
Johnston v. Eagle Ore Sampling Co., 
46 Colo. 182, 103 P 294; Peabody v. 
Thatcher, 3 Colo, 275; Fehringer Vv. 
Martin, 22 Colo. A. 634, A Ope Prel lst 

Conn.—Cowles v. Whitman, 10 
Conn. 121, 25 AmD 60. 

D. C—Fifth Cong. Church vy. 
Bright, 28 App. 229, 238 (“but, if an 
appeal be taken from a whole de- 
cree, the question of costs, as a part 
of that decree, will be taken notice 
of as incidentally connected there 
with, when that is the question di- 
rectly before the court”); Tuohy v. 
Hanlon, 18 App. 225. 

Fla.—Milteer v. Seaboard Air Line 
R. Co., 66 Fla. 17, 62 S 831; Zaring 
v. Humphreys, 65 S 665; Milteer v. 
Seaboard Air Line R. Co., 65 Fla. 
357, 61 S 749; Graves v. Harris, 61 
Fla. 254, 54 S 390; Bell v. Niles, 60 


APPEAL AND ERROR 


ment or decree 


Coast (Ri Coos Wa, 169) 50S 7945; 
Mitchell v. St. Petersburg, etc. R. 
Co., 56 Fla. 497, 47 S 794; McGeachy 
v. Bush, 55 Fla. 340, 45 S 848; Dex- 
ter v. Seaboard Air Line R. Co., 52 
Fla. 250, 42 S 695; Gray v. Mann, 
47 Fla. 162, 37 S 161; Cobb v. Santa 
Rosa County, 47 Fla. 135, 36 S 172; 
Haynes vy. Bramlett, 46 Fla. 348, 35 
S 3; Birmingham Trust, etce., Co. v. 
Jackson County Mill Co., 46 Fla. 236, 
35 S 877; Hall v. Patterson, 45 Fla. 
353, 33 S 982. 

Ill.— Williams v. Huey, 263 Ill. 275, 
104 NE 1008 (order sustaining de- 
murrer and adjudging costs); Schuh 
v. Reed, 259 Ill. 138, 102 NE 210 
(order directing clerk to tax certain 
items as costs); Peo. v. School Dist. 
No. 24 Bd. of Education, 2386 Ill. 
154, 86 NE 206; Jones v. Young, 228 
Ill. 374, 81 NE 1042; Chicago Por- 
trait Co. v. Chicago Crayon Co., 217 
Ill. 200, 75 NE 473 [rev 118 Ill. A. 
98]; Wenom y. Fossick, 213 Ill. 70, 
72 NE 732 [aff 115 Ill. A. 605]; Howe 
v. Hutchinson, 105 Ill. 501; Heil- 
brunn v. Ellsworth, 184 Ill. A. 223; 
Peo. “Vv. vohnson, 179 Tl A. 467; 
Fowley v. Thompson, 173 Illy A. 1333; 
Seghetti v. B. F. Berry Coal Co., 164 
Ill. A. 488; Partlow v. Bean, lee NN: 
A. 510; McKinney v. De Witt County 
Bd. of Suprs., 152 Ill. A. 124 (judg- 
ment for costs against petitioner in 
proceeding for mandamus); Adams 
v. Bruner, 152 Ill. A. 123 (holding 
that, where pleas in bar which an- 
swer the whole declaration are sus- 
tained after demurrer and plaintiff 
abides by his demurrer, a judgment 
for costs merely is not final so as to 
sustain an appeal); Bonnell v. Camp- 
bell, (143 eTliy Ace 251 esBenjamin -y. 
Chicazor ete “Re Coyerts0u Tule CAre se 
Acorn Brass Mfg. Co. v. Gilmore, 
134 Ill. A. 614, (even though execu- 
tion awarded therefor); Dunkelbar- 
ger v. McFerren, 134 Ill. A. 395; 
Meyer v. Decatur, 134 Ill. A. 385 
(holding that a judgment for costs 
entered against the petitioner in a 
mandamus proceeding is not a final 
and appealable order, but that it 
must appear by the order that the 
petition was dismissed in order to 
constitute the order final and ap- 
pealable); Symms vy. Jamieson, 115 
Ill. A. 165; Peo. v. Severson, 113 I1l. 
A. 496; Cutting-Kaestner Co. v. Gold- 
berg, 107 Ill. A. 592; Hecht vy. Kaest- 
ner, 107_ Til. A. 252. 

Ind.—Monger v.. Pavey; 178 Ind. 
666, 98 NE 625; O’Neill v. Johnson, 
175 Ind. 705, 95 NE 229; Mak-Saw- 
Ba Club v. Coffin, 169 Ind. 204, 212, 
82 NE 461 [cit Cyc] (holding that 
an order is not a final judgment for 
the purpose of appeal merely be- 
cause it embraces a judgment for 
costs); Manlove v. State, 153 Ind. 80, 
53 NE 385; Neyens v. Flesher, 39 
Ind. A. 399, 79 NE 1087; Miller v. 
McKean, 38 Ind. A. 695, 78 NE 1049 
(holding that a judgment “that the 
plaintiff pay the costs herein,” fol- 
lowing a general finding “for the 
defendants,” is not a final judgment 
from which an appeal will lie); State 
v. Lung, (A.) 777 NE 860 [reh den 
(A.) 79 NE 1092] (holding that where 
a judgment entry recited the sus- 
taining of the demurrer of each de- 
fendant severally to the amended 
complaint, to which plaintiff ex- 
cepted, and that, plaintiff having 
failed to plead further, it was ad- 
judged that defendants recover 
from plaintiff the costs of the ac- 
tion, taxed at dollars, the judg- 
ment for costs being merely inter- 
locutory, the order did not disclose 


“eo a 
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judgment, order, or decree, in so far merely as it 
awards or denies costs, either because it is not a 
final judgment, order, or decree, or, in equity and 
admiralty, because it is a discretionary matter, or 
for both reasons.°° 
appeal cannot be taken from the part of a judg- 


And.it has been held that an 


condemning a party to pay the 


a final judgment from which an ap- 
peal could be taken). 

Iowa.—Keller v. Harrison, 129 NW 
57, 58 [eit Cyc] (holding that in 
Code § 4100, giving the supreme 
court appellate jurisdiction over all 
judgments except as otherwise pro- 
vided by law,‘and § 3769, providing 
that every final adjudication of the 
rights of the parties is a judgment, 
the word “judgment” means a final 
judgment, so that a judgment for 
costs, which does not finally, deter- 
mine the rights of the parties, is not 
final and appealable, costs being 
merely incidental to the main ac- 
tion). 

Ky.—Trade Discount Co. vy. Cox, 
143 Ky. 515, 1386 SW 901. 

Ma.—Smith v. Shaffer, 50 Md. 132; 
Hamilton v. Schwehr, 34 Md. 107. 
So see Gebhart v. Merfeld, 51 Md. 

Miss.—Weiss v. Louisville, ete., R. 
Co, © 1S) 390. And=*see Sledge v. 
Obénchain, 59 Miss. 616. 

Mo.—Turner vy. Johnson, 95 Mo. 431, 
7 SW 570, 6 AmSR 62; Crockett v. 
Lewis, 66 Mo. 671; Evans v. Russell, 
61 Mo. 87; Shields v. Bogliolo, 7 Mo. 
134; Warren v. Vanderveer, (A.) 140 
SW 639; State v. Newton, 26 Mo. A. 
11; Witthaus v. Washington Sav. 
Bank, 18 Mo. A. 181. F 

ete, Min.) Co: ive 


Mont.—Butte, 

Montana Ore Purchasing Cosy 2% 
Mont. 152, 69 P 714. And see cases 
infra § 375 note 41. 

Nebr.—Reynolds v. Tecumseh, 48 
Nebr. 785, 67 NW 792; Little v. Gam- 
ble, 47 Nebr. 827, 66 NW 849; Barn- 
house vy. Adams, 47 Nebr. 756, 66 
NW 826; Jarvis v. Chase County, 5 
Nebr, SiCUnoft) sa 2kbs9 990» NWS ols 
Thompson v. Nelson, 4 Nebr. (Unoff.) 
687, 96 NW 194; Solack v. Ganson, 
2 Nebr. (Unoft.) 276, 96 NW 633; 
Carlson v. Jordon, 1 Nebr. (Unoft.) 
418, 95 NW 671; ‘Welch v. Tippery, 
1 Nebr. (Unoff.) 163, 95 NW 491. 

N. H.—Friel v. Plumer, Ou IN -aeELe 
498, 43 A 618, 76 AmSR 190. 

N. Y.—Osborn v. Cardeza, 180 N. 
Y. 69, 72 NE 625 (holding that the 
fact that a judgment entered on the 
report of a referee, directing an ac- 
counting by the trustees of a dis- 
solved corporation, gave plaintiff 
judgment for costs did not render it 
final, the provision for costs being 
an irregularity which should have 
been corrected by a motion to strike 
out);, Hauxhurst v. Ritch, 119 N. Y. 
621, 23 NE 176; Denise v. ‘Denise, 110 
Nosy.” abi6 25 18 NE 368; Crosby v. 
Stephan, 97 N. Y. 606; Van Gelder v. 
Van Gelder, 84 N. Y. 658; Herring- 
ton v. Robertson, (BEINN EA "280; Huk- 
ing v. Whigam, 136 App. Div. 675, 
121 NYS 424; Great Northern Mould- 
ing Co. v. Bonewur, 128 App. Div. 
101, 112 NYS 466 (order of munici- 
pal court refusing to award costs); 
Equitable Trust Co. v. Kirchhoff, 
140 NYS 373 (no appeal from an 
order of the municipal court denying 
a motion to strike from the record a 
provision allowing costs to defend- 
ant on dismissal, the remedy being 
by motion to retax and by appeal 
from the judgment if the motion is 
denied); Rogers v. Holly, 18 Wend. 
350; Reid v. Vanderheyden, 5 Cow. 
719; Hastburn v. Kirk, 2 Johns. Ch. 
317. And see Abrahams v. Finkel- 
stein, 49 Misc. 448, 97 NYS 987 
(holding that an order denying de- 
fendant’s motion for costs of plain- 
tiff’'s motion to amend the complaint 
was not appealable). 

—Warren v. McKenzie, 23 Oh. 
St. 626; Hart v. Murray, 3 Oh. Cir. 
Ct? 431, 2 Oh. Cir. Dec. 243 (Gudg- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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eosts.*4 


costs, where the matter of costs is 
discretion but of positive law, or 


ment for costs on overruling demur- 
rer not subject to review on error). 

S. C.—Lake v. Shumate, 20 S. C. 
23; Lewis v. Wilson, 6 S. C. Eq. 210. 

Tenn.—State vy. Lewis, 10 Lea 168. 

Tex.—Patterson v. Hall, 30 Tex. 
464; Neyland v. White, 25 Tex. 319; 
Holt v. Wood, 23 Tex. 474, 76 AmD 
72; McAlpin v. Bennet, 2i Tex. 535; 
Fitzgerald v. Fitzgerald, 21 Tex. 415; 
Bradshaw v. Davis, 8 Tex. 344; Han- 


cock v. Metz, 7 Tex. 177; Scott v. 
Burton, 6 Tex, 322, 55 AmD 782; 
Warren v. Shuman, 5 Tex. 441; 


Hanks v. Thompson, 5 Tex. 6; Jack- 
son v. Butler, 38 Tex. Civ. A. 613, 
86 SW 772. 

Vt.—Sanborn vy. Kittredge, 20 Vt. 
€32, 50 AmD 58; Hastings v. Perry, 
20 Vt. 272; Lyman y. Little, 15 Vt. 
576; Mott v. Harrington, 15 Vt. 185. 

Va.—Ashby v. Kiger, 3 Rand. (24 
Va.) 165. 

Wash.—Jensen v. Sheard, 49 Wash. 
593, 96 P 2; Stevens v. Jones, 40 
Wash. 484, 82 P 754; Smith v. Pal- 
mer, 38 Wash. 276, 80 P 460; Com- 
mercial Inv. Co. v. Commerce Nat. 
Bank, 36 Wash. 287, 78 P 910; La- 
mona vy. Odessa State Bank, 35 Wash. 
113, 76 P 534. 

W. Va.—Bower v. Virginian RCo, 
68 W. Va. 629, 70 SE 369; Kirk v. 
Camden Interstate R. Co... 66 W. Va. 
486, 66 SE 683; Epstein v. Totten, 
63 W. Va. 602, 60 SE 314; De Armit 
v. Whitmer, 63 W. Va. 300, 60 SEH 
136; Ritchie County Bank v. Bee, 60 
W. Va. 386, 55 SE 380; Nutter v. 
Brown, 58 W. Va. 237, 52 SE 88, 1 
LRANS 1083 and note, 6 AnnCas 94 
and note; Corley v. Corley, 53 W: Va. 
142, 44 SE 132, 47 SH 145; Hannah 
v. Charleston Nat. Bank, 53 W. Va. 
82, 84, 44.SEH 152 [quot Cyc]; Bev- 
erly Dist. Bd. Education v. Ward, 
50 W. Va. 448, 40 SH 344; Graham yv. 
Citizens’ Nat. Bank, 45 WwW. Va: 702, 
32 SE 245; Long v. Perine, 41 W. 
Vas 314023 iSHNs 611; Prichard iv. 
Evans, 31 W. Va. 137, 5 SE 461. 

Wis.—Mash vy. Bloom, 133 Wis. 
662, 114 NW 99; Feske v. Adam, 132 
Wis. 365, 112 NW 456; Hoey v. Pier- 
ron, 67 Wis. 262, 30 NW 692; Mc- 
Hugh v. Chicago, etc., R.'-Co., 41 
Wis. 79; Ernst vy. The "Brooklyn, 24 
Wis. 616. 

Eng.—Taylor v. Dowlen, L. R. 4 
Chee bie RELODE Ve (Carnegie, Le Rare 
. Ch. 264, 3 ERC 243 

Can.—-McKay v. Hinchinbrooke, 24 
Can. S.C. 55; Van Felson. v. Bou- 
dreau, 18 RevdeJur 216. 

N. B.—Macrae v. Brown, 36 N. B. 
353. 


See also supra § 121. 

[a] An order allowing fees of a 
master is not final, and an appeal 
or writ of error will not lie to re- 
view the same. Symms v. Jamie- 
Son, e115 ES SAC 165% 

b] Reviewable by statute only 
in connection with review of judg- 
ment.—In Colorado, by express stat- 
utory provision, judicial proceedings 
subject to judgment may be _ re- 
viewed only in connection with a 
review of the judgment, and this 
prevents an independent appeal from 
orders after judgment allowing or 
disallowing costs. Denver First Nat. 
Bank v. Follett, 46 Colo. 452, 104 P 
954: Van Buskirk v. Balch, 19 Colo. 
Be 292, 74 P92. 

On appeal from intermediate ap- 
pellate court see infra § 439. 

81., Deal v.. Hodge, 124 La. 991, 
50 S 820 (holding that where, in an 
election contest, the decree condemns 
defendant to pay costs it is an in- 
tegral part of the judgment and can- 
not be made the subject of a sepa- 
rate partial appeal). And see Freie 
v. Luben, 107 La. 79, 31 S 634. 


But in some jurisdictions a judgment for 
costs on the dismissal of the suit is a final judg- 
ment from which an appeal will lie.*? And in other 
eases Judgments or orders awarding or denying 
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not a matter of 
where, although 


Appeal from part of judgment, or- 
der, or decree see supra § 286. 

32. O’Connor vy. Koch, 56 Mo. 253; 
Lowellville Coal Min. Co. v. Zappio, 
80 Oh. St. 458, 89 NE 97. See also 
Motion Picture Patents Co v. 
Steiner, 201 Fed. 63, 119 CCA 401; 
Kelley v. Augsperger, Ti End: 155, 
85 NE 1004 (holding that where, in 
highway proceedings, a motion to 
dismiss was sustained, and the judg- 
ment adjudged that the remonstra- 
tors recover of petitioners. their 
costs, such action of the court fully 
disposed of the case, and was a final 
appealable judgment, and not merely 
a judgment for costs); State v. 
Riley, 219 Mo. 667, 118 SW 647. 

[a] Contra.—Stricker v. Holtz, 50 
Iowa 291 (where it was held that 
no appeal lies from a judgment for 
costs rendered against a plaintiff on 
dismissal of suit for his nonappear- 
ance). 

[b] Contra where necessary jur- 
isdictional amount is not involved. 
Beauchemin v. Armstrong, 34 Can. 
S. C. 285, 24 CanLTOccNotes 111. 

Judgment of dismissal or nonsuit 
see supra § 332. 

33. U. S.—Florida Internal Impr. 
Fund v. Greenough, 105 U. S. 527, 
26 L. ed. 1157; Scatcherd v. Love, 166 
Fed. 53, 91 CCA 639; Western Coal, 
etc., Co. v. Petty, 132 Fed. 603, 65 
CCA 667; In re Michigan Cent. R. 
Co., 124 Fed.: 727, 59 CCA 643. 
ayaNt Meet outale v. Lawson, 19 Ark. 

Colo.—Currier v. Johnson, 19 Colo. 
A. 245, 74 P 340. 

Conn.—Wildman y. Munger, 70 
Conn. 380, 39 A 599 (holding that an 
order denying a motion for costs on 
the ground that the cause had been 
withdrawn before the return day and 
before it had been entered upon the 
docket of the court was a final judg- 
ment and appealable). 


Ga.—Haire v. McCardle, 107 Ga. 
775, 33 SE 683. 
Ind.—Baker v. Osborne, (A.) 104 


NE 97 (holding that an appeal will 
lie from a final judgment in favor 
of defendants in an injunction suit, 
although it is only for costs). 
Ky.—Strull vy. Louisville, ete., R. 
Co., 76 SW 181, 25 KyL 678. 
Minn.—Salo v. Duluth, ete., R. Co., 
124 Minn. 361, 145 NW 114 (holding 
that an appeal lies from a judgment 
involving only costs and disburse- 
ments, where they accrued before 
settlement of the cause of action, 
were excluded therefrom, and are not 
trifling in amount); Harrington v. 
Plainview, 27 Minn. 224, 6 NW 777; 
Janes, v. Wilder, 25 Minn. 305. 
gee Y.—Winslow v. Collins, 3 Paige 


N. C.—Horner v. Oxford Water, 
ete., Co., 156 N. C. 494, 72 SE 624 
(holding that a ruling of the court 
below on a motion to allow and 
apportion costs, where based upon 
a lack of power, is reviewable on 
appeal); State v. Simmons, 120 N. 
Cls19S26NSHE 649 ath rehi sti19 EN. C. 
50, 25 SE 789] (judgment against 
state for costs); State v. Horne, 119 
N. C. 853, 26 SE. 36. 

S. C.—Gooke v. Poole, 26 S. C. 321, 


2 SE 609. 

Tex.—Ward v. Powell, (Civ. A.) 
140 SW 1188. 

W. Va.—Nutter v. Brown, 58 W. 
Va. 237,52 SE 88, 1 LRANS 1083 
and note, 6 AnnCas 94 and note. 

Wis.—Spengler Va aahn, 95) Wis: 
472, 70 NW 466. 

Man.—Scarry v. Wilson, 12 Man. 
216. 

Ont.—Gates v. Seagram, 19 Ont. 


L. 216, 14 OntWR 182; Babcock y. 
Standish, 19 OntPr 195. 
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there is a discretion, such discretion is reviewable, 
have been held appealable as final judgments or 
orders,** or appealable, even when merely interlocu- 
tory or when made after judgment, under special 
statutory provisions in particular jurisdictions.** 
The discretion which a court of equity has to award 


See also National Brewing Co. v. 
Guminski, 185 Ill. A. 549. 

{a] In the federal courts, the rule 
generally applicable in equity and 
admiralty, that the allowance of 
costs is discretionary with the court 
and that an appeal will not ordina- 
rily lie to review a decree allowing 
or disallowing them (see supra this 
section note 30), does not apply in 
actions at law and other cases in 
which the matter of costs is a mat- 
ter of strict right and not entirely 
within the discretion of the court. 
Scatcherd vy. Love, 166 Fed. 538, 91 
CCA 639; Western Coal, etc., Co. v. 
Petty, 132. Fed. 603, 65° CCA. 667 
(where it is said that the rule that 
a decree or judgment for costs alone 
is not reviewable applies only to 
cases in equity or admiralty, in 
which the awarding of costs is not, 
generally speaking, a matter of 
strict right, but is largely a mat- 
ter of discretion; and it is held that, 
in an action at law in a federal 
court, where, except in the few in- 
stances otherwise provided by stat- 
ute, the prevailing party is entitled 
to costs as a matter of positive 
right, a judgment rendered on dis- 
missal denying such right may be 
reviewed by writ of error); In re 
Michigan Cent. R. Co., 124 Fed. 727, 
59 CCA 643 (holding that a decree 
of the circuit court against a liti- 
gant allowing costs to the clerk as 
a matter of positive law, under a 
statutory provision, was not one 
made in the exercise of the court’s 
discretion, as in the allowance of 
costs as between the parties, and 
was appealable; and that such a de- 
cree was also appealable, although 
not -based upon the statute, but in 
the nature of a quantum meruit al- 
lowance for extraordinary services 
rendered under an order of court and 
for which no fee' was provided, the 
discretion of the court in making 
such allowances being subject to re- 
view by appeal); Primrose v. Fenno, 
113 -Med, .3%5; »City-iof Augusta 80 
Fed. 297, 25 CCA 430. And see Mo- 
tion Picture Patents Co. v. Steiner, 
201 Fed. 63, 113 CCA 401. 

[b] An order granting a discon- 
tinuance on plaintiffs motion, with 
costs, is not,an order allowing costs 
of motion, and hence is appealable. 
Hlliott v. Vermilyea, 27 Misc. 189, 
57 NYS. 218. 

34. Cal.— Schallert-Ganahl Lum- 
ber Co. v. Neal, 94 Cal. 192, 29 P 622 
(allowance of attorney’s fee after 
judgment in an action to foreclose 
a mechanic’s lien appealable under 
a statute as a special order made 
after final judgment). 

Ida.—Keane v. Pittsburg Lead Min. 
Co., 17 dAday 179.9 105) P7160. s(order 
after judgment; separate appeal al- 
lowed by statute). 

N. Y.—Keller v. Shrady, 30 Misc. 
833, 61 NYS 1123 (holding that de- 
fendants, on the sustaining of their 
demurrer, had a right to appeal from 
so much of the order and interlocu- 
tory judgment as denied them costs). 

Wash.—Jones v. Jones, 72 Wash. 
517, 130 P1125 (holding that a 
party’s attorneys could appeal from 
an order fixing their compensation 
pursuant to a stipulation authoriz- 
ing the court to fix the same). 

Wis.—Sanborn v. Perry, 86 Wis. 
361, 56 NW 337; Sutton v. Wegner, 
72 Wis. 294, 39 NW 775; Cleveland 
v. Burnham, 60 Wis. 16, 17 NW 126, 
18 NW 190. 

[a] Order for payment of money. 
—The mere fact that an order em- 
braces a judgment for costs does not 
make it one for the payment of 
money within the meaning of a stat- 
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or deny costs, and which prevents an order or de- 
eree awarding or denying them from being appeal- 
able, generally relates only to those costs in a suit 
are denominated ‘‘general’’ 


which 


“‘costs in the cause,’’ 


particular fund.*° 


ute allowing appeals from interlocu- 
tory orders for the payment of 
money. Mak-Saw-Ba Club v. Coffin, 
169 Ind. 204, 82 NE 461. 

{b] In divorce suit.—In Califor- 
nia an order denying plaintiff's ap- 
plication for costs and attorney’s 
fees in a suit for divorce is appeal- 
able. Stewart v. Stewart, 156 Cal. 
651, 105 P 955; White v. White, 86 
Cal. 212, 24 P 1030; Sharon v. Sharon, 
67 (Calin 185427, UP 545657163559 8 22? 709. 
Compare supra § 344. 

[ec] Order not appealable as spe- 
cial order made after final judgment. 
—But where, in a suit to quiet title, 
a guardian ad litem was appointed 
at plaintiff's instance for a minor 
defendant, and after hearing the 
court entered judgment in favor of 
plaintiff, quieting his title to the 
premises, and added to the judgment 
a provision requiring plaintiff to pay 
the sum. of two hundred dollars to 
such guardian ad litem for his serv- 
ices, it was held that such_ provi- 
sion was a part of the judgment, 
and was not appealable as a special 
order made after final judgment, 
within Code Civ. Proc. § 939. Aron- 
Zyth v. Levison, 148 Cal. 364, 83 P 

{d] There is no judgment for 
costs, where the judgment appealed 
from, and not otherwise appealable, 
merely recites “that defendant re- 
cover costs of suit amounting to the 
sum of — dollars.’’ Bernard v. 
Weaber, 23 Cal. A. 532, 138 P 941. 

Orders affecting substantial rights 
see supra § 265. 

Orders determining action and 
Meee es judgment, etc. see supra 

35. U. S.—Stuart v. Boulware, 133 
U. S. 78, 10 SCt 242, 33.L. ed. 568 
(appeal entertained from decree al- 
lowing a receiver for services and 
counsel fees); Florida Internal Impr. 
Fund v. Greenough, 105 U. S. 527, 
26 L. ed. 1157 (a leading case); Mo- 
tion Picture Patents Co. v. Steiner, 
201 Fed. 63, 119 CCA 401 (holding 
that so much of a decree dismissing 
a bill as granted an extra allowance 
of costs was subject to review on 
appeal, where it was claimed that 
there was no law authorizing such 
award); In re Michigan Cent. R. 
Co., 124 Fed. 727, 59 CCA 643; Fos- 
ter v. Elk Fork Oil, ete., Co., 99 Fed. 
617, £40) CCA! 21: 

Ark.—Temple v. Lawson, 19 Ark. 
148. 

Cal.—Grant v. Los Angeles, etc., 
Ri NGow. 116 Cake Tata si 28 Grant 
v. Los Angeles Super. Ct., 106 Cal. 
324, 39 P 604. 

Colo.—Currier v. Johnson, 19 Colo. 
A. 245, 74 P 340 (holding that an 
order of the county court awarding 
counsel fees incurred by persons 
after they ceased to be representa- 
tives of a decedent, and ordering 
payment thereof out of the estate 
of the decedent, being a final judg- 
ment and for money was appéalable). 

Mich.—Peo. v. Jones, 33 Mich. 303. 

N. M.—Neher vy. Crawford, 10 N. 
M. 725, 65 P 156. 

W. Va.—Nutter v. Brown, 58 W. 
Va. 237, 52 SE 88, 1 LRANS 1083 
and note, 6 AnnCas 94 and note 
(holding that extraordinary costs, 
such as allowance of expenses and 
compensation of receivers, either as 
between the receiver and the fund 


and not such as may be said 
to be extraordinary, as where the court directs the 
costs to be paid out of a particular fund in court, 
where an extra allowance is made without author- 
ity, or where, under special circumstances and a 
particular state of facts, it may direct counsel fees 
to be paid by a party either generally or out of a 
In such eases, however, the order 


APPEAL AND ERROR 


or properly 
costs only, yet, 


peal.?7 


cover them.*® 


in court and parties, or as between 
party and party, are not discretion- 
ary, and a decree respecting such 
costs is appealable; that such costs 
may, in a proper case, be provision- 
ally allowed to the officer out of the 
fund, and ultimately decreed to be 
paid to the party entitled to the 
fund by his adversary; but in either 
case a decree of such character is 
appealable). 

Eng.—Angell v. Davis, 4 Myl. & C. 
360, 18 EngCh 360, 41 Reprint 140; 
Taylor v. Southgate, 4 Myl. & C. 203, 
18 EngCh 203, 41 Reprint 80. Com- 
HES Taylor v. Dowlen, L. R. 4 Ch. 

See also Hiswald v. Nautical Pre- 
paratory School, 

Services and expenses of receiver 
see infra § 414. 

36. U. S.—Colley v. Wolcott, 187 
Fed. 595, 109 CCA 425 (holding that 
an order making an allowance for 
services of solicitors in a cause in 
which such services had brought 
property into court, but providing that 
the allowance should be thereafter 
paid in such manner as the court 
should direct, was not a final order 


from which an appeal would lie). 
Ill.—Jones v. Young, 228 Ill. 374, 
81 NE 1042 (holding that, where a 


decree for partition provided that 
the costs of the proceeding, includ- 
ing a reasonable solicitor’s fee, 
should be apportioned among the 
parties according to their interests, 
and that on the filing and confirma- 
tion of the commissioner’s report the 
cause be referred to a master to as- 
certain such costs and fees, and after 
the approval of the commissioner’s 
report the cause was referred to a 
master to fix the fees for complain- 
ant’s solicitor and apportion them, 
and subsequently a decree was en- 
tered allowing complainant’s solici- 
tors the fees fixed by the master, 
there was no final decree as to solici- 
tor’s fees until the confirmation of 
the master’s report); Symms_ y. 
Jamieson, 115 Ill. A. 165 (holding 
that an order entered in a case, al- 
lowing a master in chancery to 
whom the same was referred certain 
fees, is not separable from the cause 
itself, and is not, in and of itself, a 
final and appealable order); Hecht v. 
Kaestner, 107 Ill. A. 252 (holding 
that an appeal does not lie from an 
order solely to pay the expenses in- 
curred in pursuing the investigation 
toward a final decree not yet 
reached). 

Ky.—Trade Discount Co. v. Cox, 
143 Ky. 515, 136 SW 901; Bennett v. 
Knott, 112 SW 849 (holding that a 
provision in a judgment establishing 
a drainage ditch which declares 
that plaintiff’s attorney is entitled 
to a reasonable fee to be taxed as 
costs is not a final judgment, not 
being enforceable without further 
action by the court). 

Md.—Clarke v. O’Brien, 97 Md. 
738, 56 A 788 (holding that an,order 
allowing provisionally, and subject 
to exception, a counsel fee for pro- 
fessional services rendered on be- 
half of a trust estate which is being 
administered under the, supervision 
of the court, is not a final order, and 
is therefore not appealable). 

R. I.—Sherwood v. New York, ete., 
R. Co., 69 A 312 (holding that, where 
the trial court made a rescript hold- 
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And in England and Can- 


where there has been a mistake 


upon some matter of law or principle which gov- 
erns or affects the costs, the party prejudiced is 
entitled to have the benefit of correction by ap- 
An appeal also lies from a judgment for 
costs in an independent action or proceeding to re- 
An appeal will le from a decree 
overruling a motion to quash an execution, although 


ing that counsel fees should be 
granted plaintiff as a part of his 
costs, 
fees was not granted, because no 
definite sum was fixed, and no final 
disposition of the case was made, a 
bill of exceptions was prematurely 
brought and would be dismissed 
without prejudice). 

Va.—Beatty v. Beatty, 105 Va. 213, 
53: SH 2. 

Wash.—Nash _ v. Wakefield, 30 
Wash. 556, 71 P 385 (order dismiss- 
ing petition for allowance of attor- 
ney’s fees for services rendered a 
decedent’s estate and permitting 
amendment of account to include 
same not appealable). 

[a] Reference to master.—(1) An 
order referring a cause to the master 
for an accounting and to ascertain 
and report what is a reasonable sum 
for the necessary services of com- 
plainant’s solicitor in the cause is 
merely interlocutory and does not 
amount’ to an allowance of a solici- 
tor’s fee nor an adjudication that 
the complainant is entitled to one, 
and until the court allows or refuses: 
to allow such fee, its order is not 
subject to an appeal. Winter v. Dib- 
ble, 251 Ill. .200, .95 NE £093." @2) 
And in a suit to restrain a sale of 
property under a trust deed, a de- 
cree directing the clerk to pay the 
trustee’s attorneys a fee out of cer- 
tain funds belonging to the grantor 
on the motion to dissolve the in- 
junction, and referring the case to 
the master to take an account show- 
ing what part of the expenses 
claimed by the trustee other than 
counsel fees should be allowed as a 
charge against the trust estate, was 
not a “final decree’ from which an 
appeal would lie, under the rule that 
a final decree is one which disposes 
of the whole subject, giving all the 
relief that is competent and leaves 
nothing to be done by the court. 
Shee v. Harvey, 112 Va. 816, 72 SE 

37. ~ Yeo) Vv. Latem,dus) Riwsteeane: 
696; Archbald v. Delisle, 25 Can. S. 
Cc. 1. See also Inglis v. Mansfield, 
3 Cl. & F. 362, 6 Reprint 1472; At- 
tenborough v. Kemp, 14 Moore P. C. 
351, 15 Reprint 338; Van Felson v. 
Boudreau, 18 RevdeJur 216; Gates v.’ 
Peay nae 19 Ont. L. 216, 14 OntwWR 


88. State v. Byrd, 93 N. GC. 624: 
Taney v. Woodmansee, 23 W. Va. 709. 
And see McIntosh vy. Ward, 159 Fed. 
66, 86 CCA 256; Currier v. Johnson, 
19 ED us rex ae P 340; Guilford 
v. eaufor ounty, 120 N. ‘ 

27 SE 94. ¥ eC ri 

[a] Taxation of receiver’s com- 
pensation and expenses as costs.— 
Where, in a suit for the dissolution 
of a‘partnership and an accounting, 
appellant assailed only those parts 
of the decree which directed the 
items for pay roll expended by the 
receiver and the receiver’s compen- 
sation to be taxed-as costs and in- 
cluded in a_ personal judgment 
against appellant, it was held that 
the record presented the reviewable 
inquiry whether such items were 
taxable costs as between the par- 
ties, and was not objectionable under 


the rule that an appeal involving a 


mere matter of costs will not lie. 
McIntosh v. Ward, 159 Fed. 66, 86 
CCA i256. 


‘ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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| [§ 374 
or decree, to be appealable, must be a final one, 
unless the case comes within some statutory pro- 


vision to the contrary.*® 
ada, although an appeal will not lie in respect of 


but the motion for counsel . 


the amount in controversy is composed wholly of 
costs decreed against defendant.?® 
that the judgment or decree from which an appeal 
is taken is based on a decree for costs recovered 
in an entirely different suit does not render the 
judgment or decree unappealable as being one for 


costs only.*° 
[§ 375] 


(2) Taxation of Costs. 


APPEAL AND ERROR 


And the fact 


judgment.*? 


as a rule, appealable of themselves, unless 
within some special statutory provision; 
reviewable, if at all, only on appeal from 
Under the statutes in some jurisdic- 
tions, however, an appeal will lie from judgments, 
orders, or decrees relating to the taxation of costs,*” 


[3C.J.] 539 


they fall 
but are 
the final 


except where the matter is within the discretion of 


Rulings as to 


taxation or retaxation of costs in an action are not, 


39. Taney v. Woodmansee, 23 W. 
Va. 709. 

40. Shipman v. Fletcher, 95 Va. 
585, 29 SE 325. 

41. Ala.—Randolph vy. Rosser, 7 
Port. 249. 


Cal.—Flubacher y. Kelly, 49 Cal. 
116; Levy v. Getleson, 27 Cal. 685; 
wWorba. Vv." Dobner, = 90) Cal’ 33%) 27 PB 
Ete See also Jones v. Frost, 28 Cal. 

Colo.—Van Buskirk y. Balch, 19 
Colo. A. 292, 74 P 792 (holding that, 
as the statute provides that judicial 
proceedings subsequent to judgment 
may be reviewed only in connection 
with a review of the judgment, an 
appeal will not lie from an order re- 
fusing a motion to retax costs after 
judgment). 

D. C.—Williams v. Getz, 17 App. 
388; Warner v. Godfrey, 17 App. 102 
{rev on other grounds 186 U. S. 365, 
22 SCt. 852, 46 L. ed. 1203]; John- 
son vy. District of Columbia, 18 D. C. 


220. 
Tll.—Schuh v. Reed, 259 Ill. 138, 
102 NE 210. But compare cases in- 


fra this section. 

Ind.—Mak-Saw-Ba Club v. Coffin, 
169 Ind. 204, 212, 82 NE 461 [cit 
Cyc] (judgment overruling motion 
to retax costs). 

Iowa.—Keller v. Harrison, 129 NW 
h 


Kan.—Kandt v. Chicago, 18% 
Co., 6 Kan. A. 920, 49 P 692. 

Ky.—Com. v. Fugate, 1 T. B. HAC 
Aue é 


etc., 


Williams v. Jackman, 2 J. 
Marsh. 352. 

La.—Freie v. Luben, 107 La. 79, 
31 S 634 (holding that, where judg- 
ment has been rendered in. a suit 
for separation from bed and board, 
and no appeal has been taken, no 
appeal will lie from the decree tax- 
ing costs, simply by reason of the 
character of the_ suit). And see 
State v. Judges Orleans Parish Ct. 
App., 107 La. 69, 31 S 645. The su- 
preme court, however, has jurisdic- 
tion of an appeal from a judgment 
on a rule to tax costs for which 
on a previous appeal a litigant has 
been condemned. But in such case, 
where the defendant in such rule 
has not been cited, a judgment dis- 
missing the same as to him will be 
affirmed. De Renzes y. His Wife, 
117 La. 817, 42 S 327. ) 

Minn.—Febler v. Southern Minne- 
sota R. Co., 28 Minn. 156, 9 NW 635; 
Minnesota Valley R. Co. v. Flynn, 14 
Minn. 552. 

Mo.— American Surety Co.  v. 
Haynes, 124 Mo. A. 455, 101 SW 690 
(holding that an appeal will not lie 
from an order overruling a motion 
to retax costs, the cause being still 
pending); Manning v. Standard Thea- 
ter Co., Mo. A. 366. 

Mont.—Ferris v. McNally, 45 Mont. 
20, 121 P 889; State v. Second Ju- 
dicial Dist. Ct. 32 Mont. 20, 79 P 
410; Musigbrod v. Hartford, 30 Mont. 
273, 76 P 563; Mares v. Dillon, 30 
Mont. 144, 75 P 969; King v. Allen, 
29 Mont. 5, 73 P 1107; Spencer v. 
Mungus, 28 Mont. 357, 72 P 663; Mon- 
tana Ore Purchasing Co. vy. Boston, 
etc., Consol. Copper, ete., Min. Co., 
27 Mont. 288, 70 P 1114 [mod reh 27 
Mont. 536, 71 P 1005]; Murray_v. 
Northern Pac. R. Co., 26 Mont. 268, 
67 P 625; State y. Millis, 19 Mont. 
444, 48 P 773. 

N. H,—Friel v. Plumer, 69 N. H. 
498, 43 A 618, 76 AmSR 190. 

N. Y¥.—Brown vy. Leigh, 50 N. Y. 
427. 


Or.—Burt vy. Ambrose, 11 Or. 26, 
4 P 465. 

Pa.—Harris’ App., 4 Walk. 320; 
Klugh v. Pennsylvania R. Co., 29 Pa. 
Super. 583; In re Kelly, 17 Pa. Super. 
344 (order taxing costs in impeach- 
ment proceedings against a justice 
of the peace). 


S. C—MecMillan vy. Eldridge, 5 S. 
C. Eq. 260 
Tex.—Jackson v. Butler, 38 Tex. 


Civ. A. 613, 86 SW 772. 
Utah.—Welsh y. Lambert, 18 Utah 
1, 54 P 975 (holding that under 
Const. art 8 § 9, providing for ap- 
peals from judgments of the district 
courts, no appeal lies from an order 
overruling a motion to strike out a 
cost bill). ‘ 
Vt.—Lamoille County Sav. Bank, 
ete, Cosv.) Buck, 69° Vt 369, 887A 62: 
Va.—Shipman y. Fletcher, 95 Va. 
585, 29 SEH 325; Ashby v. Kiger, 3 
Rand. (24 Va.) 165. 
Wash.—White v. Stout, 72 Wash. 
62, 129 P 917 (order refusing to tax 


costs); Jensen v. Sheard, 49 Wash. 
5938, 96 P 2; Stevens v. Jones, 40 
Wash. 484, 82 P 1754; Smith v. 


Palmer, 38 Wash. 276, 80 P 460 (hold- 
ing that the right to'recover costs 
is not a substantial right within the 
purview of the statute permitting an 
appeal from a final order, made after 
judgment, which affects a substan- 
tial right; and consequently an order 
taxing costs is not appealable, re- 
gardless of the nature of the action 
in which it is made); Lamona vy. 
Poe State Bank, 35 Wash. 113, 76 

Wis.—Feske v. Adam, 132 Wis. 365, 
111 NW 657, 112 NW 456 (order re- 
taxing costs). 

Can.—McGugan  v. 21 
Camiiss CL5267% 

Ont.—Leonard y. Burrows, 7 Ont. 
L. 316, 3 OntWR 186; Re Vanluven, 
19 Ont. Pr. 216 (no appeal from 
taxation of mortgagee’s costs of 
proceedings under power of sale in 
mortgage). But see Stephens v. To- 
ronto- R, (Con 13 Ont L018 - Ont 
WR 551 (where leave to appeal to 
the court of appeal from the judg- 
ment of a divisional court was grant- 
ed in a case in which the scale of 
costs taxable was in question, and 
the point was one of considerable 
importance, and there were differ- 
ences of opinion in the cases already 
decided). 

[a] New York municipal court.— 
(1) Orders of the municipal court 
of New York city are appealable only 
when an appeal is authorized by the 
Municipal Court Act (supra § 257 
note 25 [h]), and under that act, 
as a rule, an appeal will not lie 
from orders in relation to the taxa- 
tion of costs, the remedy being by 
motion for a retaxation and an ap- 
peal from the judgment, if the mo- 
tion is denied, on which appeal the 
orders as to costs may be reviewed. 
Great Northern Moulding Co. v. 
Bonewur, 128 App. Div. 101, 112 NYS 
466; Spiegelman v. Union R. Co., 95 
App. Div. 92, 88 NYS 478; Averbuck 
v. Hochlick, 63 Misc. 327, 117 NYS 
187; Kaliski v. Kaufman, 62 Misc. 
274, 114 NYS 811; Equitable Trust 
Co. v. Kirchhoff, 140 NYS 373; Lyons 
v. Mulvihill, 128 NYS 653; Loewer 
v. New York Taxicab Co., 115 NYS 
127. (2) An appeal will not lie un- 
der the said act from orders of the 
municipal court granting a motion 
to strike items of costs from_ the 
docket of a judgment (Lyons v. Mul- 


McGugan, 


the lower court.** 


Thus appeals are permitted in 


vihill, supra); (3) directing the clerk 
to strike from the judgment the 
costs taxed (Altneu v. Woolman, 132 
NYS 391); (4) denying a motion to 
strike from the record a provision 
allowing costs to defendant on dis- 
missal (Equitable Trust Co. v. Kirch- 
hoff, 140 NYS 3873); (5) denying a 
motion to retax costs (Spiegelman 
v. Union R. Co., 95 App. Div. 92, 88 
NYS 478; Averbuck v. Hochlick, 63 
Mise. 327,-117 NYS 187; Kaliski v. 
Kaufman, 62 Misc. 274, 114 NYS 
811); (6) denying a motion to tax 
additional costs (leczycki v. Kuc~- 
zynski, 144 NYS 398); (7) refusing 
to tax costs after sustaining of a 
demurrer to the complaint (Great 
Northern Moulding Co. v. Bonewur, 
128 App. Div. 101, 112 NYS 466); 
(8) or reviewing and modifying a 
taxation of costs (Tobias v. Metal 
Sonn tae Co., 56 Mise. 457, 107 NYS 


{b] Taxation of costs against at- 
torney.—Under Rev. St. § 5226, pro- 
viding that an appeal may be taken 
to the circuit court by a party or 
other person directly affected from a 
judgment or final order in a civil ac- 
tion rendered by the common pleas 
court, the taxation of costs against 
an attorney for bringing an action 
without authority, not being a civil 


action, is not appealable. Capaul 
Me Leta etc.,) RieCo726° Oh, “Cir. 


Judicial nature of decision; taxa- 


tion by clerk see supra § 129 note 
56 [e]. 
42. Cal.—Engel v. Ehret, 21 Cal. 


ALOLT2) 130 (Pisa 97. 

Ida.—Keane v. Pittsburg Lead 
Min. (‘Cojo n? Eda 79 0b Bii6o 
(order of court made after final judg- 
ment taxing costs is an order from 
which a separate appeal is allowed 
by statute, and an appeal from the 
judgment does not present to the 
supreme court for review the action 
of the court in taxing costs). 

Ill.—Chicago Sanitary Dist. v. Cur- 
ran, 132 Ill. A. 241; Brueggemann vy. 
Young, 128 Ill. A. 200. 

Ind.—Hill v. Shannon, 68 Ind. 

etc., Co. v. 


470. 

Nev.—Comstock Mill, 
Allen, 21 Nev. 325, 31 P 434. 

N. Y.—Matter of Collis, 78 App. 
Div. 495, 79 NYS: 801; ‘Colton ‘v. 
Morrisy, 38 NYCivProc 474. 

N. C.—Morristown Mills Co. v. 
Lytle, 118 N.C. 837, 24 SE 530. 

Oh.—Hosbrook vy. Loveland, ete., 
Tracts (Con 2i Ohs ‘Cir, Chaz 

S. C.—Hall v. Hall, 45 S. C. 4, 22 
SE 881; Stegall v. Bolt, 11 S. C. 522. 

Wis.—State v. Reesa, 57 Wis. 422, 
15 NW 383. 

[a] Practice as to officer’s fees on 
attachment.—In Massachusetts where 
an officer moved to amend his return 
of an attachment after verdict, and 
before judgment, by adding fees for 
the care of the property, and the. 
motion was granted, it was held 
that such motion could not be re- 
viewed on an appeal therefrom, or 
by a bill of exceptions thereto, the 
proper practice being to have the 
amount allowed by the clerk on the 
taxation of costs, and to appeal from 
his decision to a justice of the su- 
perior court, and from his rulings 
on matters of law to the supreme 
court. »Harding vy. Riley, 181 Mass. 
334, 638 NE 883. 

43. Wolf v. Di Lorenzo, 22 Misc. 
323, 49 NYS 191 (infra note 50 [a]); 
Carney v. Reilly, 18 Misc. 11, 40 NYS 


540 [3C.J.] 


some jurisdictions from final orders taxing costs,** 
confirming a taxation of costs,# denying a motion 
to tax costs,*® directing that a certain sum or item 
be taxed as costs,** ratifying the refusal of the clerk 
to tax the costs,*® retaxing costs,*® or overruling a 
motion for retaxation of costs;°° and from an order 
refusing to allow a party to tax costs incurred on 
appeal;°? an order granting or refusing an extra or 
additional allowance;°? an order construing a judg- 
ment and ordering retaxation of costs thereunder ;°* 
an order striking out a cost bill subsequently to the 
rendition and entry of judgment;*+ and an order 
adding to the judgment the costs of the prevailing 
party after the time for filing a memorandum has 
expired and an appeal has been perfected.®® 


1123 (infra note 52 [a]); Cohn v. 
Husson, 3 HowPrNS (N. Y.) 130. 

Discretion of court generally see 
supra § 288 et seq. 

44. Engel v. Ehret, 21 Cal. A. 112, 
130 P 1197 (holding that an order 
taxing costs made after entry of 
judgment is a “special order made 
after final judgment” within the 
statute allowing appeals from such 
orders); Hosbrook v. Loveland, etc., 
Tract. Co., 27 Oh. Cir. Ct. 42 (hold- 
ing that under Rev. St. § 6707, pro- 
viding that an order affecting a sub- 
stantial right made in a special pro- 
ceeding or on a summary applica- 
tion in an action after judgment is 
a final order which may be reversed, 
an order taxing the jury fees in an 
appropriation proceeding as provided 
in Rev. St. 5182, relating to com- 
pensation of jurors, is a final order, 
which may be appealed from, as it 
is on a summary application in an 
action after judgment). 


45. Stegall v. Bolt, 11_S. C. 522. 

46. Brueggemann v. Young, 128 
Til. A; 200: 

47. Chicago Sanitary Dist. v. Cur- 


ran, 132 Ill. A. 241 (a motion to re- 
tax being essential to the gaining 
of an appealable order only where 
the taxation and the amount thereof 
have been arrived at by the clerk 
acting without special order). 

[a] Order not appealable.—But 
under Costs Act § 25, requiring the 
clerk to tax costs, and § 26, provid- 
ing for a retaxation on application 
to the court, the court’s direction 
to the clerk to tax certain items as 
costs is not a final order or judg- 
ment, from which alone appeals can 
be taken in drainage cases. Schuh 
v. Reed, 259 Ill. 138, 102 NE 210. 


48. State v. Reesa, 57 Wis. 422, 15 
NW 383. 
49. Comstock Mill, ete. Co. v. 


Allen, 21 Nev. 325, 31 P 434 (holding 
that, where the case as made in the 
court below is one of which the su- 
preme court might have appellate 
jurisdiction, it has jurisdiction of 
an appeal from an order retaxing 
costs, made subsequently to judg- 
ment, under a statute allowing ap- 
peals from special orders made after 
final judgment). 

[a] Order not final.—But the or- 
der must be final. Therefore, where 
the court of common pleas in Penn- 
sylvania made an order directing a 
retaxation of costs by the prothono- 
tary, it was held that no appeal 
would lie to the superior court until 
such retaxation was made, such an 
order of the common pleas not being 
a final decree from which an appeal 
would lie. Klugh v. Pennsylvania R. 
Co., 29 Pa. Super. 

50. Hill v. Shannon, 68 Ind. 470; 
In re Collis, 78 App. Div. 495, 79 NYS 
801 (holding that an order denying 
a motion to retax costs of commis- 
sioners of appraisal and assessment, 
awarding to the clerk of such com- 
missioners a sum for services ren- 
dered, was in effect an order taxing 
costs in a special proceeding, and 
was appealable to the appellate divi- 
sion under Code Civ. Proc. 


APPEAL AND ERROR 


[§ 376] (3) 


appeal lie from 


ure of plaintiff 


missal is a final 


authorizing an appeal to such court 
from an order affecting a substantial 
right, made by a justice at a special 
term of the supreme court in a spe- 
cial proceeding). And see Sidway 
v. Missouri Land, etc., Co., 197 Mo. 
359, 94 SW 855. 

[a] Discretionary orders not ap- 
pealable.—But where a motion in the 
city court of New York for retaxa- 
tion of costs proceeds upon a ques- 
tion of fact, calling for the exercise 
of discretion by the court below, the 
resulting order is not appealable to 
the appellate term of the supreme 
court. Wolf v. Di Lorenzo, 22 Misc. 
323, 49 NYS 191. 


51. Hall v. Hall, 45 S. C. 4, 22 
SE 881. 

52. Peo. v. New York Cent. R. 
Co., 29 N. Y. 418 (holding that an 


order for an extra allowance made 
by a single judge before judgment 
affected a substantial right, within 
the meaning of Code § 309, and was 
the subject of appeal to the gen- 
eral term); Colton vy. Morrisy, 38 NY 
CivProc 474. 

[a] Discretionary order not ap- 
pealable.—But the general term of 
the New York city court exercises 
final discretion on an application for 
an extra allowance, and its decision 
is not reviewable by the appellate 
term. Carney v. Reilly, 18 Misc. 11, 
40 NYS 1123. : 

53. Morristown Mills Co. v. Lytle, 
118 N. C. 8387, 24 SE 530 


54, Yorba v. Dobner, 90 Cal. 337, 
27 P 185. 
55. Jones v. Frost, 28 Cal. 245 


(holding that such error can only 
be corrected by an appeal from the 
order). 

56. See contra cases infra note 58. 

57. McGraw vy. Nickey, 47 Ind. A. 
159, 98 NE 1003 (holding that no ap- 
peal lies from orders refusing to al- 
low plaintiff to file a petition to be 
permitted to prosecute as a poor per- 
son a suit which was stayed until 
payment of costs of the former suit, 
as appeals will lie in this state only 
from final judgments); Clark v. Bay 
Cir. Judge, 154 Mich. 483, 117 NW 
1051 (holding that an order for se- 
curity for costs, with stay until 
filed, and for payment of adjudged 
costs of a former trial or review, 
was not a final order in respect to 
which error would lie); Arnold vy. 
Van Tuyl, 30 Ont. 663 (holding that, 
in an action in a county court, after 
judgment therein dismissing the ac- 
tion with costs and notice of appeal 
therefrom to the high court given by 
plaintiffs, an order by the judge of 
the county court, upon the applica- 
tion of defendants, requiring plain- 
tiffs to give security for the costs 
of the action in addition to security 
already given, staying proceedings 
in the meantime, and directing that, 
in default of security being given 
within the time limited, the action 
should be dismissed with costs, was 
not in its nature final, but merely 
interlocutory, within the meaning of 
the County Courts Act, Ont. Rev. St. 
ce bb $052 “4), and no appealiaay: 


§ 1356,1 therefrom). 


oa 
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Security for Costs—(a) In General. 


Although there are decisions to the contrary in some 
jurisdictions,®® the general rule is that no appeal 
will lie from orders requiring a party to give a bond 
or other security for costs or refusing to allow suit 
in forma pauperis,°* or from orders refusing to re- 
quire the giving of such security.®® 


Nor will an 
an order made during the trial of a 


cause for the substitution of a cost bond alleged to 
have been lost.5? 


But if a suit is dismissed on fail- 
to comply with an order requiring 


him to give security for costs and refusing to allow 
him to sue as a poor person, the judgment of dis- 


judgment from which an appeal or 


writ of error will lie.®° 


58. Spicer v. Holbrook, 66 SW 180, 
23 KyL 1812 (holding that orders 
refusing to require bond for costs or 
affidavit of poverty from one suing 
as next friend were not subject to 
cross appeal); Boggs v. Inter-Amer- 
ican Min., ete., Co., 105 Md. 871, 66 
A 259 (holding that an appeal will 
not lie from an order refusing to re- 
quire a nonresident plaintiff to fur- 
nish security for costs, as the order 
is not final in its nature, and does 
not settle any substantial right of 
defendant or deny the means of fur- 
ther defending the suit); Modlin v. 
Atlantic F. Ins. Co., 151 N. C. 35, 65 
SE 605 (holding that an exception to 
the disallowance, after hearing on 
affidavits, of a motion to strike out 
an order allowing plaintiff to sue in 
forma pauperis and to require a 
prosecution'bond cannot be sustained 
on defendant’s appeal); Christian v. 
Atlantie¢; setc,, Rico, 162Ne Cyeszie 
48 SE 7438, 68 LRA 418 and note 
(holding that an appeal would not 
lie from an order denying defen- 
dant’s motion to require plaintiff, 
who had been allowed to bring the 
action in forma pauperis to file a 
prosecution bond, Walker and Mont- 
gomery, JJ., dissenting); Cullen v. 
Hanisch, 114 Wis. 24, 89 NW 900 
4 (holding that, under Rev. St. [1908] 
§ 3069, specifying appealable orders 
and not designating a refusal to re- 
quire plaintiff to give security for 


Sei such order was not appeal- 
able). 
[a] Orders held appealable.—Such 


orders, however, have been held ap- 
pealable in some cases. Watson v. 
Glassie, 95 Md. 658, 53 A 428 (hold- 
ing that an order denying defendant 
the right to have the rule for secur- 
ity for costs laid was appealable, 
since it finally denied defendant’s 
statutory right to such security); 
Tolman v. Syracuse, ete., R. Co., 

N. Y. 353 (holding that an order 
denying a motion to compel plaintiff 
to file security for costs, the decision 
being based on the ground of want 
of power and not made in the exer- 
cise of discretion, was appealable); 
Schmalz v. William L. Crow Constr. 
Co., 146 App. Div. 623, 131 NYS 398 
(holding that an order of special 
term on a motion for security for 
payment of costs, made under Code 
Civ. Proc. § 3271, which provides 
that, where an action is by an execu- 
tor in his representative capacity, 
the court may in its discretion re- 
quire plaintiff to give security for 
costs, is reviewable by appeal). 

[b] An order of the New York 
municipal court, denying a motion 
to compel a nonresident plaintiff to 
give security for costs, is not ap- 
pealable, no provision for an appeal 
being made by the Municipal Court 
Act. Enderlein v. Coghlan, 52 Misc. 
658, 102 NYS 467. 

59. Easton v. Broadwell, 8 Okl. 
442, 58 P 506 (as such order was not 
a final one and did not involve the 
merits). 

60. Tracy v. Bible, 181 Ill. 331, 54 
NE 960 (notwithstanding the statute 
vests the trial court with a discre- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


— §§ 377-878] 


[§ 377] 


rendered.®2 


[§ 378] u. Proceedings after Remand by Appel- 


late Court—(1) In General. 


tionary power as to permitting the 
prosecution of an action by plaintiff 
as a poor person). And see McGraw 
apo ee 4 ING. Awe 1b9., 93) Ne 


61. De Renzes v. His Wife, 117 
La. 817, 42 S 327 (holding that the 
supreme court has no jurisdiction of 
an appeal from a judgment on a rule 
to tax costs as against a surety on 
a bond for costs, in a suit for di- 
after discontinuance of such 
suit, in the absence of any appeal 
from the judgment of discontinu- 
ance, where the amount involved is 
below the jurisdictional limit). 

62. Trumbull v. Jefferson County, 
37 Wash. 604, 79 P 1105. And see 
Autna Ins. Co. v. Thompson, 34 Wash. 
610, 76 P 105; O’Connor y. Lighthizer, 
34 Wash. 152, 75 P 648. 


63. U. S.—Aspen Min., etc., Co. v. 
Billings, 150 U. S. 31, 14 es 4, 37 
L. ed. 986; Texas, etc., R. An- 


derson, 149 Us Si23ts ag set 843, 37 
L. ed. 717; Stewart v. Salamon, Or 
We So 1o Oke ‘o4 LL. ed. 1044; Wright v. 
Gorman-Wright Co., 152 Fed. 408, 
81 CCA 534; McCourt v. Singers-Big- 
ger, 150 Fed. 102, 80 CCA 56. 

Cal.—Hejinlen y. Beans, 73 Cal. 
240, 14 P 855. 

Colo.—Elder v. Wood, 54 Colo. 236, 
130 P 323; Wilson v. Bates, 21 Colo. 
iS; -40 2P 351 

Til. —Rising v. Carr, 70 Ill. 596. 

Me.—Mitchell v. Smith, 69 Me. 66. 

Md.—Stonebraker v. Stonebraker, 
34 Md. 444; Graff v. Barnum, 33 Md. 
283. 

Mass.—Day v. Mills, 213 Mass. 585, 
100 NE 1113. 

Be gaa .—Lough v. Bragg, 19 Minn. 
Mo.—Chiles v. Buckner School Dist., 
111 Mo. A. 52, 85 SW 880. 

Nev.—Vansickle vy. Haines, 8 Ney. 
164. 

N. M.—Champion v. Rice, 13 N. M. 


236, 82 P 359. 
-N Y.—Wilkins v. Earle, 46 N. Y. 
358 


Or.—Apex Transp. Co. v. Garbade, 
$2 Or. 582, 52 P 573, 54 P 367, 882. 

Ss. CG.—Siate v. Levelle, 36 See! 
600, 15 SE 380; State v. Merriman, 
34S. 576, 13 SE 898. 

Utah.—Krantz v. Rio Grande West- 
ern Re Con, 13 iUitahy 1, 43 P6283.) 32 
LRA 828. 

Wash.—Rochester v. Seattle, etc., 
R. Co., 75 Wash. 559, 561, 135 ’P 209 
[eit Cyc]; Albin v. ‘Seattle Hlectric 
Co., 46 Wash. 420, 90 P 435 (order 
allowing new trial *pursuant to direc- 
tions of mandate). 

Wis.—Patten Paper Co. v. Green 
Bay, etc., Canal Co., 93 Wis. 283, 66 
NW 601, 67 NW 432. 

64. U. S.—Re Sandford Fork, etc., 
Copel WUC 285 24.5 16, SCL 291, 40 
Te ed) 4049. 5. Ms ¥rémont, 18 How. 
80, 15 L. ed. 302. 

Cal.—Lambert v. Bates, 148 Cal. 
146, 82 P 767;:Randall v. Duff, 107 
Cal. Son 40rd 20 (where it was held 
that, where there is a question 
whether or not the lower court has 
entered the judgment directed on re- 
mand, an appeal lies). 

Tll.—Vail v. Arkell, 43 Ill. A. 466. 

La.—State v. Pilsbury, 35 La. Ann. 
408. 

N. J.—Powell v. Yearance, 73 N. 
Jo ig +117; 67 A 892 (holding that 
a second appeal will lie by defendants 
not parties to the first appeal to 


(b) Judgments against Sureties. 
necessary jurisdictional amount is involved,®! the 
sureties on a bond for costs have a right to appeal 
from a judgment against them for costs, as the rule 
that the supreme court will not entertain an appeal 
to determine a mere matter of costs applies only to 
the parties to the action, and not to sureties on a 
cost bond against whom judgment for costs has been 


APPEAL AND ERROR 


If the 


court.®* But it 


bring up proceedings subsequent to 
the mandate on remittitur to correct 
errors of the court in entering de- 
cree on the mandate). 

N. Y.—Sayre v. New York, 128 N. 
Y. 622, 27 NE 1079; Rudiger v. Cole- 
man, 148 App. Div. 682, 132 NYS 990. 

W. Va.—Butler v. Thompson, 52 W. 
Va. 311, 43 SE 174. 

[a] ‘An appeal will lie to correct 
a mistake of the court below in 
executing a mandate. Perkins v. 
Fourniquet, 14 How. (U. S.) 3138, 14 
L. ed. 435; Powell v. Yearance, 73 
INGOs lee LT, "6A 8027 

65. U. S.—McCourt v. Singers- 
Bigger, 150 Fed. 102, 80 CCA 56; 
Metcalf v. Watertown, 68 Fed. 859, 
16 CCA 37. 

Ala.—Lehman-Durr Co. vy. Folmar, 
166 Ala. 325, 51 S 954, 139 AmSR 37 
(holding that a decree restoring to a 
party land of which he had been de- 
prived by a reversed decree was final 
in such sense as to support an ap- 
peal under Code [1907] § 2837). 

Cal.—Lambert v. Bates, 148 Cal. 
146, 82 P 767. 

Zot C.—Bieber v. Fechheimer, 9 App. 

Utah.—Utah Assoc. of Credit Men 
v. Home F. Ins. Co., 36 Utah 20, 102 
P 631 (holding that a judgment after 
remand from the supreme court with 
directions to vacate the findings, set 
aside the judgment, make findings 
of fact on the issues, separately 
state conclusions of law on the facts 
found, and to enter judgment ac- 
cordingly was appealable); Victor 
Gold, etc., Min. Co. v. National Bank 
of Republic, 18 Utah 87, 55 P 72, 72 
AmSR 767. 

Wis.—Selz v. Ft. Atkinson First 


Nat. Bank, 60 Wis. 246, 19 NW 43; 
Ane re Carroll, 53 Wis. 228, 10 NW 
75. 


[a] An order subjecting a fund 
deposited in lieu of an appeal bond 
for costs, and not in lieu of a su- 
persedeas, to the satisfaction of the 
judgment upon return of the man- 
date from the appellate court is ap- 
pealable. Mitchell v.: Evans, 18 App. 
(D. C.) 254. 

[b] As to costs.—In Victor Gold, 
etc., Min. Co. vy. Republic Nat. Bank, 
18 Utah 87, 55 P 72, 72 AmSR 1767, a 
judgment against respondent for 
costs on appeal having been entered 
in the district court pursuant to 
a mandate of the supreme court, re- 
spondent paid such costs to the sher- 
iff upon executions: on two other 
judgments which had been obtained 
against appellant mining company, 
and then applied to the court below 
to have the costs so paid offset 
against the executions, and the judg- 
ment for costs satisfied. This was 
resisted by appellants who proved 
that the attorneys for the appellant 
mining company had defrayed the 
expenses of the appeal, their client 
being unable to do so, and contended 
that the attorneys had a lien on the 
judgment so obtained by them to the 
extent of their advances for such 
expenses. Affidavits were presented 
and other evidence introduced, a full 
hearing had, all parties being pres- 
ent, and the case was regularly sub- 
mitted and finally decided by the 
court. It was held that the decision 
of the lower court, holding that the 
attorneys had no lien, and ordering 
the costs taxed in pursuance of the 


[SCs] Sa 


4 


error will not lie from or to a judgment or decree 
entered by the trial court on remand after appeal 
in conformity with the mandate of the appellate 


is otherwise if the trial court ren- 


ders a judgment or decree different from that di- 
rected by the appellate court,®4 or if such judgment 
or decree determines matters not covered by the 
mandate,®> provided, of course, the judgment or 
decree is a final one, or comes within some special 
statutory provision allowing appeals from interlocu- 
An appeal or writ of |! tory judgments, 


orders, or decrees.°® 


mandate of the supreme court to be 
offset against the executions on the 
other judgments, and that the judg- 
ment for costs be satisfied, was a 
judgment from which an appeal 
would lie. 

66. Ga.—Tate v. Goode, 135 Ga 
738, 70 SE 571, 33 LRANS 310 (hold- 
ing that, where, upon reversal of a 
judgment overruling the demurrer of 
several. joint defendants to the peti- 
tion, which demurrer challenged 
plaintiff's right to any relief, the 
remittitur was made the judgment 
of the trial court reserving the right 
to plaintiff to amend, and before any 
amendment was made the court al- 
lowed certain defendants who were 
in default to file pleadings over the 
objection of plaintiff, such ruling was 
not a final judgment from which a. 
writ of error would lie). 

Ky.—Justice v. Phillips, 68 SW 
639, 24 KyL 290 (holding that, where 
the trial court has refused to enter 
judgment enforcing a lien on land 
in obedience to a mandate of the 
court of appeals until there can be a 
determination of an issue supposed 
to have been tendered by one who 
has intervened, claiming the land, 
since the return of the case from 
the court of appeals, no appeal lies, 
there having been no final judgment 
rendered, but merely a postponement 
of the entry of judgment in obedi- 
ence to the mandate). 

Mass.—West v. Platt, 124 Mass. 
353 (holding that an order of the 
superior court, directing an agreed 
statement of facts to be discharged 
and a trial by jury had in a case in 
which judgment upon the statement 
of facts had been rendered by that 
court, and, on appeal, ordered by the 
supreme court to be affirmed, could 
not be brought to the supreme ju- 
dicial court by bill of exceptions be- 
fore the trial so directed by the su- 
perior court). 

Tex.—Gregory v. Thompson Sav. 
Bank, 31 Tex. Civ. A. 497, 71 SW 
988 (holding that an order overrul- 
ing a motion to dismiss a remanded 
cause for the reason that the man- 
date was not taken out within twelve 
months, being interlocutory, was not 
appealable). 

Wis.—Sutton v. Chicago, ete, R. 
Co., 114 Wis. 647, 91 NW 121 (hold- 
ing that, where, after appeal and 
remand for a new trial, the lower 
court made an order directing a judg- 
ment of dismissal of the suit be- 
cause it was not brought to trial 
within one year after the ordering 
of a new trial by the supreme court, 
as required by ‘Rev. St. [1898] § 
3072, and an order refusing to ex- 
tend the time for trial, neither of 
such orders prevented a judgment, 
and they were therefore not appeal- 
able under § 3069, giving the right 
of appeal from an order affecting a 
substantial right, when the order 
determines the action and prevents. 
a judgment from which an appeal 
might be taken); Johns v. North- 
western Mut. Relief Assoc, 94 Wis. 
431, 69 NW 160 (holding that, where, 
in an action against a mutual relief 
association to enforce an assessment 
to pay a death loss under the con- 
tract of insurance, it was decided 
on appeal that there was no liability 
for such death because it was the 


result of suicide, but the court left 


542 [3C.J.] 


[§ 379] (2) Refusal to Obey Mandate. If, 
after the decision of an appeal, the lower court 
refuses to obey the mandate of the appellate court, 
an appeal cannot be again taken, for there is no 
question to be reviewed, but the remedy of the 
party aggrieved is by application for a writ of 
mandamus.°** 

[§ 380] (8) After Remand by Intermediate 
Court.°° Where a judgment is entered in an in- 
ferior court in pursuance of the mandate of an 
intermediate appellate court, the judgment is not 
that of the intermediate court so as to be appeal- 
able directly to a higher court, but the appeal must 
be taken to the higher court through the interme- 
diate court.®? 

[§ 381] v. Substitution and Recognition of At- 
torneys. It has been held that an order allowing 
a substitution of attorneys in a ease is in the nature 
of a final judgment, so that the displaced attorneys 
may appeal therefrom.’ On the other hand, it has 
been held that an order of the United States court 
of claims, on motion of a claimant for substitution 
of attorneys, allowing such a substitution, but im- 


it open to be determined whether a tS 
recovery could be had for a percent- 72 
age of the assessments paid by de-|Colo. A. 296, 


ceased under the contract, and re- 
manded the case for further proceed- 73. 


APPEAL AND 


Ex p. Desmare, 9 Ct. Cl. 1. 
In re People’s Sav. Bank, 18 
TLieee. +3 98 
Spencer, 18 Colo. A: 294, 71 P 397. 
Mode of trial; jury trials see 


ERROR 


posing conditions, is not a final judgment from 
which the claimant can appeal to the supreme 
court.71 It has also been held that an order deny- 
ing an application of attorneys selected by creditors 
of an insolvent estate to have the court recognize 
their appointment, and to have the same made mat- 
ter of record in the assignment proceeding is not 
appealable.”” 

[§ 382] 3. Decisions in Particular Actions or 
Proceedings—a. Special Proceedings *?—(1) In Gen- 
eral. An appeal or writ of error will not lie to re- 
view either a final or an interlocutory judgment 
or order in a special statutory proceeding unless 
it is authorized by some statute. In some juris- 
dictions, however, the general statutes are broad 
enough in their terms to allow appeals from final 
judgments or orders in such proceedings, and in 
most jurisdictions there are special statutory pro- 
visions allowing an appeal in certain proceedings, 
or general provisions allowing an appeal from any 
final judgment or order, or, in some states, from 
any order affecting a substantial right, made in a 
special proceeding.”® In some jurisdictions appeals 
168 N. Y. 53, 60 NE 1054; Matter of 
King, 130 N. Y. 602, 29° NE 1096; 
Matter of Delaware, etc., Canal Co., 


69 N. Y. 209; Matter of Livingston, 
34 N. Y. 555; Belknap v. Waters, 11 


Tolles Vv. 


ings, the denial by the trial court of 
plaintiffs’ motion for permission to 
introduce additional evidence or for 
a new trial, and ordering judgment 
to be entered as therein directed, 
was an interlocutory order and not 
appealable). 

{a] Unauthorized reference. 
Where a cause is remitted by the 
court of appeals for the entry of a 
designated judgment, the judgment 
thereupon entered, different from 
that directed, is final and appealable, 
although the trial court improperly 
introduced therein matters which 
called for the determination of a 
referee. Rudiger v. Coleman, 148 
App. Div. 682, 1382 NYS 990. 

67. Ray v. "Ray, 34 N. C. 24. And 
see Justice v. Phillips, 68 SW 639, 
24 KyL 290. 

68. Appeals from intermediate ap- 
pellate courts see infra § 429. 

69. Abbey v. Wheeler, 170 N. ‘YY. 
122, 62 NE 1074 [rev 58 App. Div. 
451, 69 NYS 432] (holding. that, 
where a judgment is entered by the 
general term, reversing a judgment 
of the special term on demurrer, and 
directing a final judgment unless 
plaintiff shall amend his complaint 
within a certain time, it is not, when 
perfected by entry of final judgment 
dismissing the complaint on failure 
of plaintiff to amend, a final de- 
termination of the general term on 
the issue raised by the demurrer, 
and so appealable to the court of ap- 
peals, but an appeal should be taken 
through the appellate division from 
the judgment so rendered). See also 
In=re= Union) Brust .Co.5.0#172- Ni 
494, 65 NE 259 (holding that, where 
the appellate division modifies a de- 
cree of the surrogate’s court, an ap- 
peal cannot be taken directly from 
the decree of the surrogate to the 
court of appeals, where such decree 
was entered in accordance with the 
order of the appellate division, al- 
though the notice of the appeal gives 
notice of an intent to bring up such 
order for review, since such order is 
a final order of the appellate di- 
vision, and can be brought up only 
by direct appeal therefrom or by an 
appeal from an order of the appel- 
late division affirming the decree en- 
tered by the circuit court in accord- 
ance with such order). 

70. Curtis v. Richards, 4 Ida. 434, 
40 P 57, 95 AmSR 134; Sandberg v. 
Victor Gold, ete., Min. Co., 18 Utah 
66, 55 P 74. 


supra § 298. 
Particular proceedings see infra § 
386 et seq. 
cae probate proceedings see 


74. See supra §§ 24, 42. 

75. Cal.—Peo. v. San Luis Obispo 
Bank, 152 Cal. 261, 92 P 481; Morton 
v. Broderick, 118 Cal. 474, 50 P 644; 
Brown. V..-otarr, i70i;Caleg 1638, 6) 2 
760; Adams v. Woods, 18 Cal. 30. 

Colo.—Ryan v. Geigel, 39 Colo. 355, 
89 P 775; Sloan v. Strickler, 12 Colo. 
179, 20 P 611 (in both cases pro- 
ceeding to sell real estate of a de- 
cedent); Eckman vy. Poor, 38 Colo. 
200, 87 P 1088 (judgment on sepa- 
rate trial of claim of exemption). 

Ida.—Wilson v. Bartlett, 7 Ida. 269, 
62 P 415; Curtis v. Richards, 4 Ida. 
434, 40 P 57, 95 AmSR 134. 

Ill.—Damon vy. Barker, 239 Ill. 637, 
88 NE 278 (proceeding to establish 
drainage district); Iroquois, etce., 
Drain. Dist. No. 1 v. Harroun, 222 
Ill. 489, 78 NE 780 (assessment by 
drainage district). 

Ind.—Lake Shore Sand Co. v. Lake 
Shore, ete., R. Co., 171 Ind. 457, 86 
NE 754; Hall v. McDonald, 171 Ind. 
9, 85 NE 707 (proceedings to estab- 
lish highway). 


infra 


Iowa.—Porter v. Butterfield, 116 
Iowa 725, 89 NW _ 199;/ Dryden v. 
Wyllis, 51 Iowa 534, 1 NW 703; 


Clark v. Lyon County, 37 Iowa 469 
(order denying the right of the dis- 
trict attorney to appear for a county 
in his district). 

Kan.—Morrow v. State, 6 Kan. 222. 

Minn.—Koochiching Co. v. Franson, 
91 Minn. 404, 98 NW 98; Gurney v. 
St. Paul, 36 Minn. 163, 30 NW 661; 
Turner v. Holleran, 11 Minn. 253. 

Miss.—Marshall County v. Rivers, 
88 Miss. 45, 40 S 1007. 

Nebr.—In re Broehl, 93 Nebr. 166, 
139 NW 1020; O’Brien v. O’Brien, 19 
Nebr. 584, 27 NW 640; Baldwin v. 
Foss, 14 Nebr. 455, 16 Nw 480. 

N. Y.—In re Block Bounded by 
Chauncey, etc, Sts., 209 N. Y. 127, 
102 NE 638; In re Carnegie Trust 
Co.,. 206 .N.. Y. 390, 99 NE 1096; 
Guasti v. Miller, 203 N. Y. 259, 96 
NE 416 [aff. 226 U.S. 170, 33 SCt 
49; 57 “Ged.  L73];.- In; rey Ungrich, 
201 N. Y. 415, 94 NE 999; Conlon v. 
Kelly, 199 N. Y. 43, 92 NE 109; In.re 
Earnshaw, 196 N. Y. 330, 89 NE 825; 
Velleman v. Rohrig, 193 N. Y. 439, 
86 NE 476; In re New York, 182 N. 
Y. 281, 74 NE 840; In re Brenner, 
170 N. Y. 185, 63 NE 133; In re King, 


Nie Ys 4075 Hyatt v. Seeley, 11 N. Y. 
52; Matter of New York, 131 App: 
Div. 767, 116 NYS 353; Matter of 
Tuthill, 36 App. Div. 492, 55 NYS 
657 [att LEGS eiNeS We o3, 57 NE 303, 
79 AmSR 574, 49 LRA 781]; Matter 
of Klock,- 30 App. Div. 24, 51 NYS 
897; Matter of Rochester, 24 App: 
Div. 383, 48 NYS 764 

N. C.—Porter v. RPE Ss 134 N. 
(OR so 46 SE 997. 

N. D.—Dow v. Lillie, 26 N. D. 512, 
144 NW 1082; Tracy v. Scott, 13 N. 
D. 577, 101 NW 905. 

Oh.—M. B®. Church Missionary Soc. 
v. Ely, 56 Oh. St. 405, 47 NE 537; 
Powers v. Reed, 19 Oh. St. 189; Leh- 
man vy. McBride, 15 Oh. St. 5733 
Hettrick v. Wilson, L2"-On St 136, 
80 AmD 337; Merchants’ Nat. Bank 
v. Feiss, 19 Oh. Cir Ct 143,020 One 


Cir. Dec. 759. 

Okl.—Ryland v. Arkansas City 
Milling Co., 19 Ok1. #8 92, PE 160: 

Or.—Oregon Re eu "Co. v. East- 
lack, 54 Or. 196, 102 3 1011, 20 Ann 
Cas 692. 

S. C.—Atlantic Coast Line R. Co. 
v. South Bound R. Co., 57 S.C. 317, 


35 SE 553; Lowndes v. Miller, 25 S. 
Cyer19: 
33 


Utah.—Winnovich vy. 
Utah 345, 93 P 988. 

Wash. —-Washington Dredging, etc., 
ros v. Kinnear, 24 Wash. 405, 64 P 
W. Va.—Venable vy. Coffman, 2 
Va. 102. ais 
Wis.—Karel v. Conlan, 155 Wis. 
221, 144 NW 266, 49 LRANS 826; 
In re Milwaukee County Fifth 
Branch Cir. Ct. 148 Wis. 109, 134 
NW _ 490, AnnCas1913B 98; Voss v. 
Stoll, 141 Wis. 267, 124 NW 89; In 
re McNaughton, 135. Wis. 24, 114 NW 
849; In re Dancy Drainage Dist., 129 
Wis. 129, 108 NW 202; In re Salter, 
127 Wis. 677, 106 NW 684; Deuster 
v. Zillmer, 119 Wis. 402, 97 NW 31; 
Wisconsin M. & F. Ins. Co. Bank Vv. 


Emery, 


Durner, 114 Wis. 369, 90 NW 435; 
Green Lake County  v. Waupaca 
County, 113 Wis. 425, 89 NW 549; 


Ellis v. Southwestern Land Co., 94 
Wis. 531, 69 NW 363; Morse v. Stock- 
man, 65 Wis. 36, 26 NW 176; Mil- 
waukee, ete, R. Co. vy. Strange, 63 
Wis. 173, 23 NW 432. 

Wy 0.—-Weaver v. Richardson, 132 
182 1148: Riffle v. Sioux City, ete., Coal 
rea: Co., eres 442, 124 P 508; 

nderson v nglehart, 18 W 
105.,.P 571s A 9, 

Can.—An appeal lies from a judg- 


* TT 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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are allowed from judgments in special proceedings 
by statutes allowing an appeal from any final judg- 
ment in ‘‘a civil case.’’?*® Under a statute allow- 
ing an’ appeal from a final ‘‘order’’ affecting a sub- 
stantial right made in a special proceeding, the fact 
that the conclusions of the court are in the form 
of a judgment formally entered by the court does 
not prevent it from being appealable, since it is in 
the nature of a final order.” 

Statute declaring that decisions shall be ‘‘final.’’ 
Of course no appeal will lie from a decision in a 
special proceeding where the statute expressly de- 
elares that the decision of the court or judge therein 
shall be ‘‘final’’ if the word is used in the sense 
of unappealable,’® uniess the judgment or order ap- 
pealed from is not authorized by the statute;7® but 
@ provision that the decision shall be ‘‘final’’ does 
not necessarily mean that it shall be finai in such 
a sense as to prevent an appeal.®° 

[§ 383] (2) ‘‘Special Proceeding.’’ To be ap- 
pealable under a statute in terms allowing appeals 


APPEAL AND ERROR 


{ 


[3C0.J.] 543 


from an order in a special proceeding, the order 
must have been made in such a_ proceeding, 
otherwise the authority for an appeal, if it exists 
at all, must be found in some other statute. Such 
a statute does not apply to an order made on mo- 
tion in an ordinary civil action, or to an order in 
any action or proceeding which is not a ‘‘special 
proceeding’’ as defined by the statutes or decisions 
of the particular jurisdiction.8t But it has been 
held in at least one state that the term ‘‘special 
proceeding’’ in such a statute is not limited to a 
proceeding apart from an action, but includes a 
necessary proceeding to aid the ultimate relief 
sought in an action.8? The fact that the order 
made in a special proceeding instituted after 
judgment is entitled in the original action does 
not prevent it from being appealable as an order 
made in a special proceeding.®* In the notes ref- 
erence is made to cases in which particular judg- 
ments or orders have been held appealable §* or not 


ment on petition to quash a munici- 
pal by-law. Webster v. Sherbrooke, 
24 Can. S. C. 52. But no appeal lies 
to the supreme court from a judg- 
ment in an action by a rate payer 
contesting the validity of a homolo- 
gated valuation roll. McKay v. 
Hinchinbrooke, 24 Can. S. C. 55. 

76. Marshall County v. Rivers, 88 
Miss. 45, 40 S 1007 (holding that, 
under Code [1892] § 382, authorizing 
an appeal to the supreme court from 
“any final judgment of a circuit court 
in a civil case,’ an appeal would lie 
from a judgment of the circuit court 
allowing a claim against a county, 
rendered on appeal from a decision 
of the board of supervisors disallow- 
ing the claim); Venable v. .Coffman, 
2 W. Va. 102 [foll Kreglo v. Fulk, 3 
W. Va. 74] (holding that a judg- 
ment on motion appointing trustees 
of the property of a religious society 
under Code [1860] c 77 § 9, was ap- 
pealable as a judgment rendered in 
“9 civil case’ within the meaning of 
Code [1860] c 182 § 2). 

77. Koochiching Co. 
91 Minn. 404, 98 NW 98. : 

78. Loomis v. Hodson, 122 Ill. A. 
75 faff 224 Ill. 147, 79 NE 590]. See 
supra §§ 30, 39, 42. 

Matter of New York, 131 App. 
116 NYS, 353. And see 


Illustration. — Thus 
Code Civ. Proc. § 1356, 
that an appeal may be taken from 
an order affecting a_ substantial 
right made in a special proceeding, 
§ 1361, providing that “this title does 
not confer the right to appeal from 
an order in a case where it is spe- 
cially prescribed by law that the or- 
der cannot be reviewed,” and Greater 
New York Charter (lL. [1897] p 520 
e 378) § 1476, providing a summary 
proceeding for the revocation of the- 
atrical or show licenses for a viola- 
tion of law, and declaring that ‘no 

. appeal shall be taken” in such pro- 
ceeding, it was held that where the 
court, in summary proceedings un- 
der § 1476 to revoke a theatrical 
license, appointed a referee, which 
was not authorized in such proceed- 
ing, an appeal might be taken under 
§ 1356. Matter of New York, 1381 
App. Div. 767, 116 NYS 353. 

Anderson y. Cortlandt School 

Dist. No. 15, 89 App. Div. 231, 85 

NYS 943 (holding that in the Con- 

solidated School Law of New York 

[L. (1894) pp 1280-1282 c 556 tit 12 

art 1 §§ 4-7], providing that the de- 

cision of a county judge in a pro- 
ceeding by a school district trustee 
to compel reimbursement for ex- 
penses incurred by him in litigation 
affecting the interests of the dis- 
trict, allowing or disallowing the 
tiaim, shall be final, the word “final 


v. Franson, 


under 


providing 


had the effect only of making the 
county judge’s order a final order in 
a special proceeding, and did not de- 
prive the defeated party of the right 
of appeal otherwise authorized by 
Code Civ. Proc. § 1357). See also 
Matter of Tuthill, 36 App. Div. 492, 
So ONY Sin60iefate 163. Non Yo. Uoiose od 


TEL] 303, 79 AmSR 574, 49 LRA 
81. Cal.—Pipher vy. Amador Coun- 


ty_Super. Ct., 3 Cal. A. 626, 86 P 904. 

Mont.—State v. Second Judicial 
Dist.) €t..328 Monty, 22%,.129b) Ole. 

N. Y.—Peo. v. American L. & T.- 
Co., 150 N. Y. 117, 44 NE 949; Mian- 
nay v. Blogg, 41 N. Y. 521; Belknap 
Vs Waters, 11-7 N. Yeo 477; » Hyatt 7. 
Seeley, 11 N.-Y. 52. 

N. D.—Dow v. Lillie, 26 N. D. 512, 
144 NW 1082; Tracy v. Scott, 13 N. 
Di 527, 101, NW. 905. 

Oh.—Canfield v. Brobst, 71 Oh. St. 
42, 72 NE 459; Snell v. Cincinnati St. 
R.. Co., 60 Oh. St. 256, 64 NE 270; 
Merchants’ Nat. Bank v. Feiss, 19 
Oh. Cir. Ct. 743, 10 Oh.. Cir., Dec. 759. 

Wis.—Raether v. Filer, etc., Mfg. 
€o.;. 155 “Wis. 130, 143) NWe 1035; 
State v. Wisconsin Tel. Co., 134 Wis. 
335, 113 NW 944; Deuster v. Zillmer, 
119 Wis. 402, 97 NW 81. 

Wyo.—Anderson y. Englehart, 18 
Wyo. 196, 105 P 571. 

And see cases infra this note. 

[a] Ordinary and special proceed- 
ings distinguished.—‘‘An ordinary 
proceeding, as the term is used in 
the Code, is such a proceeding as 
was known to the common law, and 
was formerly conducted in accor- 
dance with the proceedings of the 
common-law courts. Under the mod- 
ern Codes it seems that it must gen- 
erally be such a proceeding as is 
started by the issuance of a sum- 
mons and.results in a judgment 
which can be enforced by an execu- 
tion. ...A special proceeding, on 
the other hand, is a remedy which is 
of statutory origin.” Dow v. Lillie, 
26 N. D. 512, 520, 144 NW 1082 (col- 
lecting cases). 

What are special proceedings and 
distinction between actions and such 
proceedings see Actions §§ 35, 134. 

g2. Anderson. v. Englehart, 18 
Wyo. 196, 105 P 571 (reviewing cases 
in other jurisdictions and holding 
that an appeal would lie under the 
statute from an order denying a mo- 
tion to dissolve a temporary injunc- 
tion befote judgment). See also 
Weaver v. Richardson, 132 P 1148. 
Compare however to the contrary 
Schuster v. Schuster, 84 Minn. 403, 
87 NW 1014; State v. Second Judicial 
Dist, Ct sZeweMont 22.0, 2 .ke Oo; 
Peo. v. American L. & T. Co., 150 
N. Y. 117, 44 NE 949; Canfield v. 
Brobst, (1 Ohy St. 42, 72° NB). 459; 
Methodist Episcopal Church Mission- 


ary Soc. v. Ely, 56 Oh. St. 405, 47 
NE 537. 

83. Velleman vy. Rohrig, 193 N. Y. 
439, 86 NE 476 (order distributing 
surplus moneys, made in a proceed- 
ing for that purpose after mortgage 
foreclosure); Deuster yv. Zillmer, 119 
Wis. 402, 97 NW 81. 

84. [a] Judgments or orders. 
held appealable.-—(1) An order of 
the superior court pending an appeal 
from a justice, there triable de novo, 
vacating the justice’s judgment. 
Deuster v. Zillmer, 119 Wis. 402, 97 
NW 31. (2) An order on petition 
of an intervening claimant for pay- 
ment to him of a fund paid into 
court after judgment in an action, 
or for direction of an issue to try 
the question of ownership. Ellis v. 
Southwestern Land Co., 94 Wis. 531, 
69 NW 3638. (3) An order in a pro- 
ceeding instituted by the attorney 
of plaintiff in an action, to set aside 
a satisfaction of the judgment in 
such action, and to procure its en- 
forcement to the extent of the at- 
’s lien. Peri v. New York 


cedent’s will, and directing the re- 
ceiver to pay to the purchaser rents 
collected from the premises, entered 
on a petition by the purchaser, who 
was not a party to the action by the 
widow. Conlon vy. Kelly, 199-N. Y. 
43, 92 NE 109. (5) An order in a 
summary proceeding under a statute 
to revoke a theatrical license. Mat- 
ter of New York; 131 App. Div. 767, 
116 NYS 353. (6) An order deter- 
mining the validity of an election 
called to decide a question of vil- 
lage incorporation. Harrisville v. 
Lawrence, 66 Hun 302, 21 NYS 62. 
(7) An order on a summary applica- 
tion striking the name of a voter 
from the registry list. In re Ward, 
20 NYS 606, 29 AbbNCas 187. (8) 
An order on application by petition 
to the supreme court under a statute 
to compel special performance by in- 
fant heirs of a contract for the sale 
of land made by their ancestor. 
Hyatt v. Seeley, 11 Ni -Y. 52.°° (9), An 
order in a proceeding under the stat- 
ute to compel the delivery of books 
and papers to a public officer. In re 
Brenner, 170 N.Y. 185,63 NEY 133: 
(10) An order in a proceeding under 
St. (1903) c 266 § 10, authorizing the 
dissolution of an insolvent bank or 
one engaged in unsafe banking, on 
the petition of the attorney general. 
Peo. v. San Luis Obispo Bank, 152 
Cal. 261, 92 P 481. (11) An order 
for an election to determine whether 
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appealable,®®> because the proceeding in which they 
were made was or was not deemed a special pro- 
ceeding within the meaning of the statutes. 

(3) Finality of Judgment or Order. 


[§ 384] 


a county seat shall be removed. Wil- 
son v. Bartlett, 7 Ida. 269, 62 P 415. 
(12) An order determining the suffi- 
ciency of a statement of consent to 
the sale of intoxicating liquors. 
Porter v. Butterfield, 116 Iowa 725, 
89 NW 199. (138) An order as to the 
disposition of forfeited money de- 
posited in lieu of bail in a criminal 
case. Morrow v. State, 6 Kan. 222. 
(14) An order on application to mod- 
ify a decree of divorce. O’Brien v. 
O’Brien, 19 Nebr. 584, 27 NW 640. 
(15) An order overruling a motion 
to correct the date of a judgment. 
Warrington v. Upham Mfg. Co., 18 
Oh. Cir. Ct. 311,:10 Oh. Cir. Dec. 180. 
(16) A judgment in proceedings un- 
der a statute for vacation of a town 
or village plat. Koochiching Co. v. 
Franson, 91 Minn. 404, 98 NW 98. 
(17) An order in a proceeding to en- 
force the lien of an attorney. In re 
King, 168 N. Y. 53, 60 NE 1054. (18) 
An order on an application, in the 
matter of the accounting of an ad- 
ministrator, by an attorney for one 
of the contestants to enforce an at- 
torney’s lien. In re Fitzsimmons, 
WAN Ys, 91155 66) INI) 6545"7 7C'9)) cA 
order in proceedings on application 
of the board of education to acquire 
land for a school site. In re New 
York Bd. of Education, 169 N. Y. 
456, 62 NE 566. (20) An order in 
condemnation proceedings by city. 
In re New York, 182 N. Y. 281, 74 
NE 840. See infra § 395. (21) An 
order in a proceeding after mortgage 


foreclosure to distribute surplus 
moneys. Velleman v. Rohrig, 193 
N. Y. 439, 86 NE 476. (22) An or- 


der on an application for appoint- 
ment of a trustee to execute the 
trusts left unexecuted under a will. 
In re Earnshaw, 196 N. Y. 230, 89 
NE 825. (23) An order on an ap- 
plication by a creditor to vacate a 
judgment entered by confession be- 
cause of a defect in the statement. 
Belknap v. Waters, 11 N. Y. 477; 
Clarke vy. Goodridge, 44 HowPr (N. 
We) 226.) (24). An order ony a peti= 
tion by a beneficiary in a testamen- 
tary trust to require the trustees to 
pay over to him income which has 
accrued since the last payment to 
him, presented pending an appeal 
from a judgment in an action by the 
beneficiary for the removal of the 
trustees and for an accounting. In 
re Ungrich, 201 N. Y. 415, 94 NE 
999. (25) A judgment in the coun- 
ty court on review of an apportion- 
ment and assessment of taxes by 
commissioners for expenses of con- 
struction of a sewer. In re Klock, 
30 App. Div. 24, 51 NYS 897. (26) 
An order by a justice at a special 
term of the supreme court denying 
a motion to retax costs of commis- 
sioners of appraisal and assessment, 
awarding to the clerk of such com- 
missioners a sum _ for services ren- 
dered. Matter of Collis, 78 App. Div. 
495, 79 NYS 801. (27) A judgment 
on review in the county court in pro- 
ceedings for drainage of agricultural 
lands under L. (1895) c 384 § 13, 
which provides for an order for judg- 
ment and a judgment in such pro- 
ceedings, without expressly provid- 
ing for an appeal, but which provides 
(§ 16) that where the chapter is 
silent in respect to procedure, it 
shall conform as near as may be to 
the ordinary practice in court; such 
order and judgment being held ap- 
pealable, under the latter section, by 
virtue of Code Civ. Proc. § 1357, al- 
lowing an appeal to be taken to the 
appellate division from an order af- 
fecting a substantial right made by 
a court of record possessing original 
jurisdiction, or by a judge thereof, 
pursuant to a_ special statutory pro- 
vision, etc. Matter of Tuthill, 36 
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In 


App. Div. 492, 55 NYS 657 [aff with- 
out noticing this question 163 N. Y. 
133, 57 NE 3038, 79 AmSR 574, 49 
LRA 781]. (28) An order in sup- 
plementary proceedings in aid of 
execution. Ryland y. Arkansas City 
Milling CoheilomOkin=435; .92 0b 160: 
See infra § 417. (29) An order ina 
habeas corpus proceeding. Winno- 
vich v. Emery, 33 Utah 345, 93 P 988. 
See infra § 401. (30) An order ina 
proceeding for the incorporation of 
a village under Rev. St. (1898) §§ 
854-866. In re Salter, 127 Wis. 677, 
106 NW 684. (381) An order taxing 
costs against a county in which a 
criminal prosecution was had, in 
favor of the county from which a 
change of venue was taken. Green 
Lake County v. Waupaca County, 
113 Wis. 425, 89 NW 549. (32) An 
order in a proceeding to revive an 
action as to a decedent. R. G. Uhl- 
mann Fur Co. v. Gates, 155 Wis. 385, 
144 NW 991; Voss v. Stoll, 141 Wis. 
267, 124 NW 89. See supra § 325. 
(33) An order in a proceeding for 
establishment of a drainage district. 
In re Horicon Drain. Dist., 129 Wis. 
42, 108 NW 198. See infra § 395. 
(34) An order denying a motion to 
dissolve a temporary injunction. 
Weaver v. Richardson, (Wyo.) 132 
P 1148; Anderson vy. Englehart, 18 
Wyo. 196, 105 P 571. See also infra 
§ 403. (85) An order in a proceed- 
ing to establish a drain. Lake Shore 
Sand Co. v. Lake Shore, etc., R. Co., 
171 Ind. 457, 86 NE 754. See infra 
§ 395. (386) An order on application 
to the probate court to admit a will 
to probate. Methodist Episcopal 
Church Missionary Soe. v. Ely, 

Oh. St. 405, 47 NE 537. See infra § 
407. (387) An order of the supreme 
court on presentation to it by the 
superintendent of banks under the 
Banking Law of objections to claims 
against insolvent banks. In re Car- 
negie Trust. Co:, 206 N.- Y. 390, 99 
NE 1096, 46 LRANS 260. (38) An 
order on an application by a judg- 
ment debtor who has been discharged 
in bankruptcy to cancel the judg- 
ment because of such discharge. 
Guasti v. Miller, 203 N. Y. 259, 96 
INE 416" afi 226U. vs. 170, 338 SCt 
AQT bt Li eda hiGoleus(39)., Ant Onder 
confirming the report of the referee 
appointed, after dismissal of an ac- 
tion, to ascertain the damages sus- 
tained by reason of an injunction. 
Wisconsin M. & F. Ins. Co. Bank v. 
Durner, 114 Wis. 369, 90 NW 435. 
(40) Orders, if final, in proceedings 
for examination of adverse parties 
before trial. Karel v. Conlan, 155 


Wis. 221, 144 NW 266, 49 LRANS 
826; Sioux Land Co. vy. Ewing, 148 
Wis. 600, 1385 NW 130. (41) An or- 


der appointing a commissioner, un- 
der a statute, to take depositions to 
perpetuate testimony. Sioux Land 
Co. v. Ewing, supra. (42) An order 
directing a sale of a corporation’s 
property by a receiver to protect the 
same pendente lite. Riffle v. Sioux 
City, etc., Coal Min. Co., 20 Wyo. 442, 
124 P 508. (48) An order of the 
circuit court refusing to vacate an 
ex parte order enjoining county 
supervisors from moving the court 
into inadequate quarters. In re Mil- 
waukee County Fifth Branch Cir. Ct., 
148 Wis. 109, 134 NW 490, AnnCas 
1913B 98. 

Other illustrations see infra § 386 
et seq. ; 

Decisions in relation to executions 
and execution or judicial sales see 
supra § 363 et seq. 

In condemnation proceedings see 
infra § 395. 

pied proceedings see infra 

39 


In ‘probate proceedings see infra 
407. 
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some jurisdictions the statute allows an appeal from 
orders affecting a substantial right, or involving the 
merits, etc., made in a special proceeding, although 
merely interlocutory;*° but as a general rule the 


In receiverships see infra § 412 
et seq. f 
In supplementary proceedings see 

infra § 417. 

85. [a] Judgments or orders not 
appealable.—(1) An order made af- 
ter verdict giving defendant leave to 
renew a motion made before trial, 
and denied, to set aside an order of 
arrest granted in the action, and 
staying judgment on the verdict in 
the meantime., Miannay v. Blogg, 41 
N. Y. 521. (2) An order overruling 
an application for a change of venue 
in a civil action. Snell v. Cincin- 
nati St. R. Co., 60 Oh. St. 256, 54 NE 
270. (8) An order refusing to modi- 
fy a previous order refusing a new 
trial. Raether vy. Filer, ete, Mfg. 
Co., 155 Wis. 1380, 143 NW 1035. (4) 
An order on presentation of the 
claim of an official court reporter 
to the judge or court for allowance. 
Pipher v. Amador County Super. Ct.,. 
3 Cal. A. 626, 86 P 904. (5) An or- 
der in a proceeding to obtain an in- 
junction against the foreclosure of 
a mortgage by advertisement under 
Rev. Codes (1899) § 5845, providing 
that when, on foreclosure by adver- 
tisement, it shall appear that the 
mortgagor has a legal counterclaim, 
the foreclosure by advertisement 
may be enjoined. Tracy v. Scott, 13 
N. D. 577, 101 NW 905. (6) An or- 
der allowing compensation to a spe- 
cial master appointed to take testi- 
mony and report his findings there- 
on. Merchants’ Nat. Bank vy. Feiss, 
19 “Oh: Cir. ‘Ct; =743,"10'Oh:; Cir, > Dee: 
759. (7) An order denying a motion 
to exclude attorneys privately em- 
ployed in an action by the state to 
recover a penalty from participating 
in the litigation, although the ques- 
tion was raised by formal petition 
and answer, and followed by a trial 
resulting in formal findings and con- 
clusions. State v. Wisconsin Tel. 
Co., 134 Wis. 335, 113 NW 944. (8) 
An order on application for appoint- 
ment of a receiver to work a min- 
ing claim pending a suit to settle a 
controversy as to the title thereto. 
State v. Second Judicial Dist. Ct., 28 
Mont. 227, 72 P 613. (9) An order 
in an action by the attorney-general 
for the dissolution of a corporation, 
made on application of a judgment 
creditor of the corporation, directing 
the receiver to pay the judgment 
ereditor’s claim in preference to the 
claims of general creditors. Peo. v. 
American, Ti. &  T.'Co., 150 NAY. 17 
44 NE 949. (10) An order on appli- 
eation for leave to file a petition in 
error. Canfield’ ‘v.7, Brobst, 74° "On? 
St. 42, 72 NE 459. 

Other illustrations see infra § 386 
et seq. 

86. lIowa.—In re Stone, 132 Iowa 
136, 109 NW 455, 10 AnnCas 1033. 

Nebr.—O’Brien _ v. O’Brien, 19 
Nebr. 584, 27 NW 640 (holding that 
an order affecting a substantial right 
made on an application to modify a 
decree of divorce, although it does 
not terminate the action or prevent 
judgment, is appealable under Code 
Civ. Proc, § 581, allowing an appeal 
from ‘fan order affecting a substan- 
tial right made in a special proceed- 


ing’’). 

N. Y.—Matter of New York, 131 
App. Div. 767, 116 NYS 353 (unau- 
thorized order appointing a referee 
in a summary proceeding to revoke 2 
theatrical license); Philmont Water 
Comrs. v. Shutts, 25 App. Div. 22, 49 
NYS 319 (order of special term sus- 
taining motion to send back the re- 
port of commissioners in condem- 
nation proceedings to have them 
embody in said report an itemized 
statement of the elements entering 
into the awards); Matter of Roch- 
ester, 24 App. Div. 383, 48 NYS 764. 
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statutes require that the judgment or order shall be 
a final one, and a judgment or order which is not 
final, although made in a special proceeding, is not 
And a final judgment or order within 
the meaning of the statute is one which substan- 


appealable.®* 


N. C.—Porter v. Armstrong, 134 
N. C. 447, 46 SE 997 (holding that 
an order in a_ proceeding, under 
Code § 1297, for a drainage ditch, 
which directs matters which are 
properly for the determination of 
the commissioners to be referred to 
a jury, is within Code § 548, au- 
thorizing an appeal from an order or 
determination of a superior court 
judge involving a matter of law 
which affects a substantial right). 

S. C—Atlantie Coast Line R. Co. 
Vv. South Bound R. Co., 57 S. GC. 317, 
335) STOR S53, 

[a] Order taxing costs.—An or- 
der denying a motion to retax costs 
of commissioners of appraisal and 
assessment, awarding to the clerk 
of such commissioners a sum for 
services rendered, is in effect an or- 
der taxing costs in a special pro- 
ceeding, and is appealable to the ap- 
pellate division under Code Civ. 
Proc. § 1356, authorizing an appeal to 
such court from an order affecting a 
substantial right, made by a justice 
at a special term of the supreme 
court in a special proceeding. Mat- 
ter of Collis, 78 App. Div. 495, 79 


NYS 801. 
87. U. S.—Southern R. Co. v. 
Postal Tel. Cable Co., 93 Fed. 393, 


ap: CCAy 366) [ath 79 0. S. 641, 21 
SCt 249, 45 L. ed. 355]. 

Cal.—Brown y. Starr, 75 Cal. 163, 
16, P7160: 

Colo.—Burlington, ete, R. Co. v. 
Colorado Bastern R. Co., 45 Colo. 
222, 100 PB 607, 16 AnnCas 1002 and 
note. 

Ill.—Damon vy. Barker, 239 Ill. 687, 
88 NE 278; Chicago Terminal Transf. 
ace v. Preucil, 236 Ill. 491, 86 NE 
1 

Ind. ee v. Evans, 178 Ind. 661, 
100 NE 8 

Ky. 
Marion Cir. Ct., 
586. $ 


Marion County Fiscal Ct. v. 
89 SW 704, 28 KyL 


Minn.—Prahl v. Brown County, 104 
Minn. 227, 116 NW 483; Hanley v. 
Cass County, 87 Minn. 209, 91 NW 
756; Duluth Transf. R. Co. v. Du- 
luth Terminal R. Co., 81 Minn. 62, 83 
NW 497; Minnesota Cent. R. Co. v. 
Peterson, 31 Minn. 42, 16 NW 456; 
Turner v. Holleran, 11’ Minn. 253. 

Mo.—Maeke v. Byrd, 109 Mo. 487, 
19 SW 70; St. Joseph v. Halsey, 159 
Mo. A. 359, 140 SW 639. 

N. Y.—Steinman v. Conlon, 208 N. 
Y. 198, 101 NE 863; In re Simmons, 
206 N. Y. 577, 100 NE 455; Matter 
of Gibson, 195 N. Y. 466, 88 NE 1100; 
Matter of White, 95 App. Div. 104, 
88 NYS 564. 

Ni» G.—Carolina, ete. aR. (Cot vv. 
Bailey, 143° N. C. 380, 55 SH 778; 
Holly Shelter R. Co. v. Newton, 133 
N. C. 1382, 45 SE 549, 98 AmSR 701; 
American Union Tel. Co. v. Wilming- 
ton, etc., Co., 83 N. C. 420 (mo 
appeal from interlocutory rulings in 
proceeding to establish telegraph 
line). 

N. D,—Dow v. Lillie, 26 N. D. 512, 
144 NW 1082. 

Pa.—Gabler v. Black, 210 Pa. 541, 
60 A 257; Moore’s App., 203 Pa. 376, 
53 A 241; In re Washington St., 30 
Pa. Super. 542; Barnett’s Case, 28 
Pa. Super. 361; Huntingdon County 
v. Mason, 21 Pa. Super. 148; Guffey’s 
App., 7 Ra. Super. 478. 

Wash.—Tacoma v. Nisqually Power 
Co., 54 Wash. 292, 103. .P 49. 

W. Va.—Wheeling, ete, R. Co. v. 
Atkinson, 53 W. Va. 539, 44 SE 773. 

Wis.—Sioux Land Co. v. Ewing, 
148 Wis. 600, 135 NW 130; Neacy v. 
Berger, 148 Wis. 91, 133 NW _ 580; 
Voss v. Stoll, 141 Wis. 267, 124 NW 
89; Phipps v. Wisconsin Cent. R. Co., 
130 Wis. 279, 110 NW 207; In re 
Horicon Drain. Dist., 129 Wis. 42, 
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108 NW 198; Kingston v. Kingston, 
124 Wis. 263, 102 NW 577; Wechsel- 
berg v. Michleson, 105 Wis. 452, 81 
NW 657; In re Minnesota, etc, R. 
Co., 103 Wis. 191, 78 NW 753. 

Ont.—Whiting v. Hovey, 12 Ont. 
A. 119 (judgment on interpleader is- 
sue). 

[a] “Any decision” of a board or 
special tribunal in the Indiana stat- 
ute allowing appeals from such de- 
cisions means final decisions only. 
Jay v. O’Donnell; 178 Ind. 282, 98 
NE 349; Good v. Burk, 167 Ind. 462, 
77 NE 1080. See supra § 257. 

88. Minnesota Cent. R. Co. v. 
Peterson, 31 Minn. 42, 16 NW 456; 
Minnesota Valley R. Co. v. Doran, 15 
Minn. 230; and cases in preceding 
note, and infra this note. 

{a] Judicial definitions of final 
orders in special proceedings.—(1) “‘A 
final order in a special proceeding, 
within the meaning of this statute, 
is one which determines and dis- 
poses finally of the proceeding—one 
which, so long as it stands, precludes 
any further steps therein. It bears 
the same relation to the proceeding 
in which it is entered as the final 
judgment bears to (tan action? 
Kingston v. Kingston, 124 Wis. 263, 
264, 102 NW 577. And see Sioux 
Land Co. v. Ewing, 148 Wis. 600, 135 
NW 180. (2) “Al final ‘order in an 
action has been defined as ‘an ad- 
judication upon a motion or other 
application completely disposing of 
the subject-matter and rights of the 
parties, and must be such as de- 
termines the action and prevents a 
judgment.’ [Peo. v. American L. & 
TM OO:,. 1.50) NYG 44. N914977 
It has been held that an action is 
determined within the meaning of 
the Code only when the issues of law 
or fact, if any, have been tried and 
décided and the final judgment en- 
tered which judicially settled the 
controversy between the _ parties. 
[Van Arsdale v. King, 155 N. Y. 325, 
49 NE 866.] By analogy of defini- 
tion, a special proceeding may be 
said to be finally determined when 
an order has been made dismissing 
it or adjudicating the rights of the 
various parties to the relief sought.” 
Steinman v. Conlon, 208 N. Y. 198, 
203, 101 NE 863. (3) “A final order 
is one that determines and ends the 
proceeding and no other, however 
important, is final within the mean- 
ing of the Constitution.” In re Sim- 
mons, 206 N. Y. 577, 579, 100 NE 455. 

Finality of judgment or order gen- 
erally see supra § 256 et seq. 

89. [a] Judgments or orders held 
final and appealable.—-(1) An order 
vacating a judgment of an acting 
justice of the peace pending an ap- 
peal from the judgment. Deuster v. 


Zillmer, 119 Wis. 402, 97 NW 831. 
(2) An order overruling a motion to 
correct the date of a judgment. 


Warrington v. Upham Mfg. Co., 18 
OhaiCir; Ct. 315; 10), Oh Cire Dee wils80. 
(3) An order of the district court 
ordering an election to determine the 
auestion of removal of a county seat. 
Wilson v. Bartlett, 7 Ida. 269, 62 P 
415." (C4) A judgment establishing a 
drain and approving assessments 
therefor. Lake Shore Sand Co. v. 
Lake Shore, etc., R. Co., 171 Ind. 457, 
86 NE 754. (5) A judgment of the 
circuit court, on a hearing de novo 
on appeal from a decision of the 
board of commissioners in proceed- 
ings to establish a highway, author- 
izing the improvements petitioned 
for, making final disposition of all 
the questions involved in the appeal, 
and certifying the case back to the 
board of commissioners with direc- 
tions to proceed according to the law, 
no motion being made to modify the 
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tially disposes of the proceeding, and not one made 
in the course of the proceeding.** 
given in the notes of judgments or orders in special 
proceedings which have been held final and appeal- 
able,®® or not final and therefore not appealable un- 


Illustrations are 


judgment. Hall v. McDonald, 171 
Ind. 9, 85 NE 707. (6) A judgment 
of the circuit court remanding to the 
commissioners proceedings for the 
improvement of a highway, with in- 
structions to set aside the orders en- 
tered therein. Thompson v. Fergu- 
son; 180 Ind) 312, 102 NE 9655") 
An order of a court commissioner, 
affirmed by the circuit court, ad- 
judging defendant guilty of contempt 
for refusal to answer questions on 
an examination of adverse parties 
before trial. Karel y. Conlan, 155 
Wis. 221, 144 NW 266, 49 LRANS 
826. (8) An order of court, where 
money deposited by defendant in a 
criminal case in lieu of bail has 
been forfeited by failure to appear, 
requiring the clerk having custody 
of it to pay it over to the county 
treasurer. Morrow v. State, 6 Kan. 
222. (9) An order or judgment va- 
cating a town or village plat in pro- 
ceedings under Gen. St. (1894) § 
2315 et seq. Koochiching Co. v. 
Franson, 91 Minn. 404, 98 NW 98. 
(10) A judgment of the circuit court 
allowing a claim against a county, 
rendered on appeal from a decision 
of the board of supervisors disallow- 
ing the claim. Marshall County v. 
Rivers, 88 Miss. 45, 40 S 1007. (11) 
An order, on application of a cred- 
itor, vacating a judgment entered by 
confession on account of a defect 
in the statement. Belknap v. Waters, 
ST IN SATA (12) An order in- 
corporating a village. In re Salter, 
127 Wis. 677, 106 NW 684. (13) An 
order in a proceeding to establish a 
drainage district, where the court 
not only refused to confirm the re-. 
port of commissioners, but found 
against the validity of the proceed- 
ings in so far as they purported to 
destroy a navigable lake and river, 
as the drainage system proposed by 
the report was finally condemned, al- 
though the court refused to dismiss 
the proceedings pending the deter- 
mination of the availability of some 
other system. In re Dancy Drainage 
Dist., 12 9\SiwWais> 129), AOS) ENiIW.. 202: 
(14) An order granting or ‘refusing 
an application to revive an action 
as to a decedent. R. G. Uhlmann 
Fur Co. v. Gates, 155 Wis. 385, 144 
NW 991; Voss v. Stoll, 141 Wis. 267, 
124 NW 89. See supra § 325. (15) 
An order denying motion for or to 
dissolve a temporary injunction. 
Weaver v. Richardson, (Wyo.) 132 
P 1148; Anderson vy. Enelehart, 18 
Wyo. 196, 105 P57, AnnGasl912€ 
894 and note. See infra § 403. (16) 
An order denying the petition of an 
intervener for payment to him of a 
fund paid into court, after judgment 
in an action, or for direction of an 
issue to try the question of owner- 
ship. Ellis v. Southwestern Land 
Co.~ Q4anWish i bsdk, 69) INWiesO sae 
An order vacating the satisfaction 
of a judgment, in a proceeding for 
that purpose instituted by the at- 
torney for plaintiff in the action, and 
directing its enforcement to the ex- 


tent of the attorney’s lien: Peri v. 
New York Cent., ete., R. Co., 152 N. 
Y. 521, 46 NE 849. (18) An order 


of the county court sustaining ob- 
jections to the confirmation of a 
special assessment made by a drain- 
age district for the construction of 
new work, and holding the petition 
for the assessment insufficient, as it 
defeats the proceedings. Troquois, 
etc., Drainage Dist. v. Harroun, 222 
Tih "489, 78 NE 780. (19) A judgment 
dismissing, as disclosing no cause of 
action, a rule by liquidators of a 
partnership requiring creditors to 
show cause why inscriptions operat~ 
ing as privileges should not be ean» 
celed. Fitzner v. Noullet, 114 Da. 
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der the statutes.° A general statute providing that 
appeals may be taken from interlocutory judgments 
in actions, subject to the same limitations as final 


167, 88 S 94. (20) An order certify- 
ing proceedings for the establish- 
ment of a drain back to the board of 
county commissioners, with instruc- 
tions to set aside the appointment of 
viewers and all subsequent proceed- 
ings, for the reason that one of the 
commissioners, who acted, was dis- 
qualified because of interest. Carr v. 
Duhme, 167 Ind. 76, 78 NE 322, 10 
AnnCas 967. (21) A judgment dis- 
missing a supplemental petition, and 
quashing the summons issued there- 
on and the return of the sheriff, in 
a drainage case, when rendered after 
the work was established and the 
assessments approved. Osborn v. 
Maxinkuckee Lake Ice Co., 154 Ind. 
101, 56 NE 33. (22) A judgment of 
the circuit court, dismissing a pro- 
ceeding to establish a public drain, 
as it finally disposed of the proceed- 
ing in that court. Lake Shore Sand 
Co. v. Lake Shore, etc., R. Co., 171 
Ind. 457, 86 NE 754. (23) An order 
denying, because a proper bond was 
not presented, an application to file 
an undertaking for the purpose of 
discharging a lien against’ the 
amount due a contractor from a mu- 
nicipal corporation, for the construc- 
tion of a public improvement, al- 
though such. order gives the priv- 
ilege to renew the motion on addi- 
tional papers, as such permission 
gives the applicant no further right 
than he would otherwise have. Mat- 
ter of Hudson Water Works, 111 App. 
Div. 860, 98 NYS 33. (24) A judg- 
ment in a habeas corpus proceeding 
either remanding or discharging the 
petitioner, notwithstanding the fact 
that it does not bar another similar 
proceeding. Winnovich v. Emery, 33 
Utah 345, 93 P 988 [overr Meade v. 
Metealf, 7 Utah 103, 25 °P.729; In re 
Clasby, isi Utah 183, teP 85245 (26) 
An order reversing an order of a 
lower court directing the delivery 
of books and papers pertaining to a 
public office. In re Brenner, 170 N. 
Y. 1855.63) NH -133: (26) An order 
of the appellate division reversing 
an order of the special term modi- 
fying a final order in a special pro- 
ceeding. In re Board of Education, 
169 Nib W. 456, 62 NE'566. 9) (27) An 
order of the appellate division re- 
versing an order of the special term 
granting an application to compel 
delivery of books and papers to a 
public officer, and which denied the 
application. In re Brenner, 170 5 
Yi 63 NE 133. (28) An order 
of the appellate division reversing 
an order of the special term appoint- 
ing a referee to determine the ‘value 
of attorneys’ services in a proceed- 
ing to enforce a lien, where the 
court, in addition to reversing. the 
order, denied the application and de- 
prived petitioners of their lien. In 
re King, 168 N. Y. 53, 60 NE 1054. 
(29) An order of the appellate di- 
vision reversing an order of the sur- 
rogate’s court, on the petition of an 
attorney for a contestant, continu- 
ing a proceeding for an accounting 
by an administrator, who had made 
a secret settlement with the peti- 
tioner’s client and induced him to 
withdraw his objections, and to al- 
low the petitioner, who claimed a 
lien against his client on such ac- 
counting, to establish his lien; the 
appellate division not only reversing 
such order, but requiring the objec- 
tions to the account to be withdrawn 
and the account approved. In re 
Fitzsimons, 174 N. Y. 15, 66 NE 554. 
(30) An order of the appellate di- 
vision reversing an order of the 
special term in condemnation pro- 
ceedings and finally determining the 
right of a landowner to compensa- 
tion. In re New York, 182 N. Y. 
281, 74 NE 840. (31) An order of 
the appellate division vacating an 
order of the special term appointing 
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a trustee under a will on the ground 
that the special term was without 


jurisdiction to make the appoint- 
ment. In re Harnshaw, 196 N. Y. 230, 
89 NE 825. (32) An order directing 


a person to whom a condemnation 
award has been paid to pay the same 
to another person. In re Block 
Bounded by Chauncey, etc., Sts., 209 
N. Y.. 127, 102 NE 688. (383)) An or- 
der denying an application by a 
judgment debtor discharged in bank- 
ruptey to cancel the judgment be- 
cause of such discharge. Guasti v. 
Miller, 203 N. Y. 259, 96 NE 416 [aff 
226. U.) Se TOM Soe SOte 4onmon wl weds 
173]. (34) An order in ancillary ad- 
ministration refusing to grant a pe- 
tition by the principal administrator 
for the sale of real estate and trans- 
mission of the proceeds to the prin- 
eipal court for payment of debts. 
Dow v. Lillie, 26 N. D. 512, 144 NW 
1082. (35) An order confirming the 
report of the referee appointed after 
the dismissal of an action to ascer- 
tain the damages sustained by rea- 
son of an injunction. Wisconsin M. 
& F. Ins. Co. v. Durner, 114 Wis. 369, 
90 NW 435. (86) An order directing 
a sale of a corporation’s property by 
a receiver to protect the same pen- 
dente lite. Riffle v. Sioux City, etc., 
Min. Co., 20 Wyo. 442, 124 P 508. 
(37) An order of the circuit court re- 
fusing to vacate an ex parte order 
enjoining county supervisors from 
moving the court into inadequate 
quarters. In re Milwaukee County 
Fifth Branch Cir. Ct., 148 Wis. 109, 
134 NW 490. 

In particular proceedings see also 
infra § 386 et seq. 

90. [a] Judgments or orders not 
final.—(1) An order refusing to re- 
mand an appraisement of a home- 
stead for further report as to its 
value. Brown vy. Starr, 75 Cal. 163, 
16 P 760. (2) An order denying a 
motion to dismiss a petition and 
vacate an order appointing commis- 
Sioners under the Milldam Act. Tur- 
ner v. Holleran, 11 Minn.’ 253. (3) 
An order in condemnation proceed- 
ings merely determining that peti- 
tioner has the power to condemn. 
Burlington, etce., R. Co. v. Colorado 
Hastern R. Co., 45 Colo. 222, 100 P 
607, 16 AnnCas 1002 and note. See 
infra § 395. (4) An order in a pro- 
ceeding to establish a drainage dis- 
trict, confirming the commissioners’ 
report and finding the district duly 
established; the order which termi- 
nates the proceeding and constitutes 
a basis for review being the order of 
confirmation of the assessment roll. 
Damon v. Barker, 239 Ill. 637, 88 NE 
278. Compare supra note 89. (5) 
An order of the circuit court direct- 
ing the fiscal court to erect a court- 
house, made without the fiscal court 
being before it, such an order being 
a rule nisi only, and not a final or- 
der: (Miscal (Cia wawMarion: CirwCr, 
89 SW 704, 28 Kyl 586. (6) An 
order of the county court setting 
aside an order of confirmation of the 
viewers’ report of apportionment of 
costs in a proceeding to open a pub- 
lic ditch. Tillie v. Mitchell, 102 SW 
263, 31 KyL 389. (7) An order, made 
in an election contest, denying, al- 
though as a matter of strict, legal 
right, the contestant’s motion to 
amend his notice of contest, which is 
in the nature of a complaint in an 
action. Hanley v. Cass County, 87 
Minn. 209, 91 NW 756. (8) An order 
of the court on appeal from the as- 
sessment of damages in a ditch pro- 
ceeding, under Gen. L. (1905) p 303 
ec 230, assessing appellant’s damages 
and directing judgment to be en- 
tered, as this is merely an order for 
judgment and not a final order or 
judgment. Prahl v. Brown County, 
104 Minn. 227, 116 NW 483 [foll Met- 
zen v. Brown County, 104 Minn. 527, 
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judgments, applies to those interlocutory judgments — 
which can be entered in actions, and has no applica- — 
tion to interlocutory orders in special proceedings — 


116 NW 484; Adams v. Brown Coun- 
ty, 104 Minn. 527, 116 NW 484]. (9) 
An order of the appellate division 
reversing a judgment of the surro- 
gate’s court refusing to admit a will 
to probate, and remitting the case, to 
the surrogate’s court without any 
direction to sustain and probate the 
will. Matter of Gibson, 195 N. Y. 
466, 88 NE 1100. (10) An order di- 
recting the resumption of certain 
payments by the guardian of an in- 
fant’s property to the guardian of 
his person. Matter of White, 95 App. 
Div. 104, 88 NYS 564. (11) An order 
merely setting aside a report of 
viewers for a legal reason apparent 
on its face. Barnett’s Case, 28 Pa. 
Super. 361. (12) An order denying a 
motion to dismiss a petition or pro- 
ceeding. Chicago Terminal Transfer 
R. Co. v. Preucil, 236 Ill. 491, 86 NE 
117; Roby v. South Park Comrs., 215 
Ill. 200, 74 NE 125; In re Minnesota, 
ete., R. Co., 103 Wis. 191, 78 NW 753. 
And see supra § 335. (13) A decree 
appointing commissioners to divide 
a municipality into election districts, 
and an order refusing to quash pro- 
ceedings upon such petition. Guf- 
fey’s App., 7 Pa. Super. 478. (14) 
An order made on a petition for an 
appeal from an assessment of taxes 
in the city of Philadelphia directing 
that the proceedings shall be under 
the act of April, 1899-—(B. L. 37). 
Chew v. Philadelphia, 35 Pa. Super. 
66. (15) An order refusing a peti- 
tion for an issue to determine the 
paternity of a child, in proceedings 
under the act of April 13, 1867 (BP. 
L. 78), by the mother of the child, 
for an order on the father for sup- 
port of the child. Com. v. Nagle, 31 
Pa. Super. 175. (16) An order by 
the court of common pleas making 
absolute a rule granted under the 
act of March 8, 1889 (P. L. 10), as 
amended by the act of May 25, 1893 
(PB. Li 181), to. bring van action Wor 
ejectment within six months. Gab- 
ler) v. Blaek210" Pa. (541,5260) sAy 257 
(17) An order setting asidd a report 
of viewers appointed to lay out a 
private road. In re Perry Tp. Road, 
86 Pa. Super. 131. (18) An order 
discharging a rule to strike off an 
appeal from the report of county 
auditors, taken under the act of May 
11, 1901 (P. L. 185), settling the ac- 
counts of county commissioners. 
Moore’s App., 203 Pa. 376, 53 A 241. 
(19) An absolute rule by the court 
of common pleas to strike off an 
issue on an appeal from the report 
of county auditors, “upon payment 
by the county... within thirty 
days of the costs’ which have ac- 
crued on the appeal, and, in the 
event of the refusal or neglect of the 
county to pay the costs, that the rule 
be discharged, the county having 
taken an appeal without waiting for 
the thirty days to expire. Hunting- 
don County v. Mason, 21 Pa. Super. 
148. (20) An order in a proceeding 
under the act of May 24, 1878 (P. L. 
129) for the appointment of road view- 
ers to assess the damages caused 
by a change in the grade of a street. 
In re Washington St., 30 Pa. Super. 
542. (21) An order in a suit for dis- 
solution of an insolvent corporation, 
on the petition of an officer, substi- 
tuting creditors as plaintiffs, and 
making the former plaintiff a defend- 
ant, with leave to join all corporate 
officers as defendants, and to pre- 
sent all facts tending to show any 
liability of such officers or directors 
to the stockholders or creditors of 
the association; not a final order, 
since the complaining party, being a 
party to the action, has an oppor- 
tunity to appeal from any judgment 
entered therein. Wechselberg  v. 
Michleson, 105 Wis. 452, 81 NW 657. 
(22) An order appointing a referee 
in a proceeding under L. (1899) p 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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which are appealable only under a statute allowing 
appeals from a final order made in a special pro- 


ceeding’.®t 


[§ 385] 


izing appeals.®* 


526 e 300, for the sale of future con- 
tingent interests in land. Kingston 
v. Kingston, 124 Wis. 263, 102 NW 
577. See supra § 347. (23) An or- 
der appointing commissioners in the 
first instance in a proceeding to es- 
tablish a drainage district. In re 
Horicon Drainage Dist., 129 Wis. 42, 
108 NW 198. (24) An order dismiss- 
ing a remonstrance filed to a drain- 
age petition. Crow v. Evans, 178 
Ind. 661, 100 NE 8. (25) A judg- 
ment reassigning a homestead and 
appointing commissioners to. ad- 
measure the same. Macke v. Byrd, 
109 Mo. 487,°19 SW 70. (26) An 
order setting aside the report of 
commissioners assessing damages 
and benefits from the grading of a 
street, and appointing a new com- 
mission to assess the _ same. St. 
Joseph v. Halsey, 159 Mo. A. 359, 
140 SW 639. (27) An order appoint- 
ing a commissioner to take deposi- 
tions to perpetuate testimony. Sioux 
Land Co. v.. Ewing, 148 Wis. 600, 
135 NW 130. (28) An order in stat- 
utory proceedings for the examina- 
tion of adverse parties before trial, 
requiring defendant to answer cer- 
tain questions and sustaining his 
claim of privilege as to other ques- 
tions (Neacy v. Berger, 148 Wis. 91, 
133 NW 580), (29) or an order that 
certain questions need not be an- 
swered on the preliminary examina- 
tion of plaintiff's agent (Horlick’s 
Malted Milk Co. v. A. Spiegel Co., 155 
Wis. 201, 144 NW 272), (30) or an 
order in such proceedings requiring 
the witnesses to produce certain 
plans and statements as required 
by a ,subpcena issued by the com- 
missioner to take the testimony 
(Phipps v. Wisconsin Cent. R. Co., 
130 Wis. 279, 110 NW 207). 

In particular proceedings see also 
infra § 886 et seq. ; 

91. Kingston v. Kingston, 124 
Wis. 263, 102 NW 577 (construing 
Rev. St. [1898] § 3047). 

92. Kelly v. Langevin, 153 App. 
Div. 322; 137 NYS 1099; Hilliv. Mul- 
ler, 53 Mise. 255, 103 NYS 94 [rev 
on ground that substantial right was 
affected 120 App. Div. 873 mem, 105 
NYS 1120 mem]; North v. Smith, 27 
Oh. Cir. Ct. 367; In re Horicon Drain- 
age Dist., 129 Wis. 42, 108 NW 198; 
In re Aldrich, 114 Wis. 308, 90 NW 
173. See also supra § 265. 

[a] Orders not affecting a sub- 
stantial right.—The following judg- 
ments or orders have been held not 
appealable because they did not af- 
fect a substantial right: @) An 
order in a proceeding in the probate 
court removing, or refusing to re- 
move, a guardian for cause. North. 
WeaSmitie 27 vOhe Cirg CtesersrnC2) 
An order of the surrogate refusing 
to dismiss a special proceeding for 
the revocation of letters testamen- 
tary. Kelly v. Langevin, 153 App. 
Div. 322, 137 NYS 1099. (3) An or- 
der denying a petition under a stat- 
ute for removal by the judge of the 
eircuit court of the clerk thereof 
on the ground of malfeasance. In 


(4) Affecting a Substantial Right. Un- 
der the statutes giving the right of appeal from an 
order made in a special proceeding the order, to be 
appealable, must affect a substantial right.” 

[§ 386] b. Admission, Disbarment, or Suspen- 
sion of Attorney. No appeal lies, unless authorized 
by statute, from the judgment or order of a court 
on application for admission of a person as an at- 
torney;°* but in some jurisdictions a judgment or 
order denying an application for admission to the 
bar has been held to be within the statutes author- 
And, although there have been 
decisions to the contrary,®® an appeal will now lie 
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in most jurisdictions to review a judgment or order 
suspending or disbarring an attorney,®® and in some 


jurisdictions even from the action of the court in 


[§ 387] ¢. 


diction. 


re Aldrich, 114 Wis. 308, 90 NW 173. 
(4) An order, under a statute, ap- 
pointing a commissioner to take 
depositions to perpetuate testimony. 
Sioux Land Co. v. Ewing, 148 Wis. 
600, 185 NW 130. (5) An order de- 
nying a motion by a city to vacate 
proceedings against a public officer 
to compel him to reinstate a subordi- 
nate officer, where, pending the pro- 
ceedings, the first mentioned officer 
had been removed from office and 
his successor had not been substi- 
tuted as a party. Peo. v. Ahearn, 137 
App. ‘Div. 260, 121 NYS 966. For 
other illustrations of orders not af- 
Roe a substantial right see supra 


[b] Orders affecting a substantial 
right.—The following judgments or 
orders, on the other hand, have been 
held appealable: (1) An unauthor- 
ized order: appointing a referee in 
summary proceedings under a stat- 
ute to revoke a_ theatrical license. 
Matter of New York, 131 App. Div. 
767, 116 NYS 3853. (2) An order on 
a summary application striking the 
name of a voter from the registry 
list; In’ re: Ward,’ 20 NYS 606, °29 
AbbNCas 187. (3) A judgment va- 
eating a town or village plat. 
Koochiching Co. v. Fanson, 91 Minn. 
404, 98 NW 98. (4) An order di- 
recting matters which are properly 
for the determination of commis- 
sioners to be referred to a jury. 
Porter v. Armstrong, 134 N. C. 447, 
46 SE 997. (5) An order made in 
proceedings in aid of execution, di- 
recting a judgment debtor to apply 
certain property to the satisfaction 
of the judgment. Ryland v. Arkan- 
sas City Milling Co., 19 Okl. 435, 92 
P 160. (6) An order directing a sale 
of a corporation’s property by a re- 
ceiver to protect the same pendente 
lite. Riffle v. Sioux City, etc., Min. 
Co., 20 Wyo. 442, 124 P 508. (7) An 
order of special term which sustains 
a motion to send back the report of 
commissioners appointed to condemn 
real property to have them embody 
in said report an itemized statement 
of the elements entering into the 
awards, and which thus delays a mo- 
tion by one party to confirm the re- 
port. Philmont Water Comrs. v. 
Shutts, 25 App. Div. 22, 49 NYS 319. 
(8) A judgment of the county court 
affirming an apportionment and as- 
sessment of taxes by commissioners 
for construction of sewer. Matter of 
Klock, 30 App. Div. 24, 51 NYS 897. 
(9) An order denying a motion to 
cancel a lis pendens. "Washington 
Dredging, etc., Co. v. Kinnear, 24 
Wash. 405, 64 P 522. (10) An order 
overruling a motion to correct the 
date of a judgment. Warrington v. 
Upham Mfe. €o.,"18 Oh: Cir. Ct. 311, 
10 Oh. Cir. Dec. 180. (11) An order 
of the circuit court refusing to va- 
eate an ex parte order enjoining 
county supervisors from moving the 
court into inadequate quarters. In 
re Milwaukee County Fifth Branch 
Cir. Ct., 148 Wis. 109, 134 NW 490, 
AnnCas19138B 98. 


refusing disbarment or dismissing the proceedings.®” 
An order overruling a motion for the appointment 
of an attorney to conduct proceedings for’ disbar- 
ment does not affect any substantial right, and is 
therefore not appealable.°® 

Arrest and Bail.°° 
ments or orders in relation to arrest and bail in 
civil actions are appealable or subject to writ of 
error depends upon the nature of the decision and 
the provisions of the statute in the particular juris- 
In the absence of special statutory pro- 
vision, they are not appealable if they are merely 
interlocutory,’ or if they are within the discretion 


Whether judg- 


In particular proceedings see also 
infra § 386 et seq. : 

93. State v. Johnston, 2 Harr. & 
M. (Md.) 160. See Attorney and 
Client [4 Cye 903]. 

94. In re O’Brien, 79 Conn. 46, 63 
A 777; Matter of Cooper, 22 N. Y. 67. 
See Attorney and Client [4 Cye 903]. 

95. Ex p. Robinson, 19 Wall. (U. 
S.) 5138, 22 L. ed. 205; Com. v. Judges 
Philadelphia Dist. Ct., 5 Watts & S. 
(Pa.). 272. 
sae Ark.—Beene v. State, 22 Ark. 

Conn.—In re Durant, 80 Conn. 140, 
67 A 497, 10 AnnCas 539 and note. 

D. C.—In re Adriaans, 28 App. 515. 

Mo.—State v. McElhinney, 241 Mo. 
592, 145 Sw 1139. 

N. Y.—Matter of Eldridge, 82 N. 
Net 6d) iin Reise 

Wis.—In re Orton, 54 Wis. 379, 11 
NW 984. 
ie Attorney and Client [4 Cye 

97. State v. Snook, 78 Wash. 671, 
139 P 764 (holding that, under the 
general statutes relating to appeals, 
the state was entitled to appeal from 
an order dismissing proceedings for 
disbarment of an attorney). But 
see Attorney and Client [4 Cye 917]. 

98. Byington v. Moore, 70 Iowa 
206, 30 NW 485. 

99. Execution against the person 
see supra § 367. 

Order in habeas corpus proceed- 
ings see infra § 401. 

1. Ark.—Ex p. Good, 19 Ark. 410 
(no appeal or writ of error from or- 
der refusing application for bail). 

Tll.— Bruner v. Ingraham, 2 Ill. 556 
(holding that, where a suit was in- 
stituted by capias, and defendant 
held to bail, and the court, on mo- 
tion, discharged the bail, but ren- 
dered judgment for plaintiff for the 
amount of his demand, plaintiff could 
not bring a writ of error to reverse 
the decision of the court in discharg- 
ing the bail); Mercantile Credit Co. 
v. Richman, 174 Ill. A. 181 (holding 
that orders quashing a writ of cap- 
ias and respondendum and discharg- 
ing defendant’s bail and overruling 
a motion to impose terms in con- 
nection with the order quashing the 
capias are not final and appealable); 
Fitzsimmons v. Giddings, 89 Ill. A. 
434 (no appeal from order discharg- 
ing bail and quashing capias while 
case is pending below for trial, such 
order not being final); Casey v. Cur- 
tis, 41 Tll. A. 236 (refusal to quash 
a capias not a final order, and there- 
fore not appealable). 

Ind.—Walmer v: Shulenberger, 23 
Ind. 454 (setting aside order of ar- 
rest of garnishee and discharging 
him therefrom, and from his. recog- 
nizance of special bail, and judg- 
ment that he recover his costs; not 
appealable). 

Kan.—Burch v. Adams, 40 Kan. 
639, 20 P 476 (holding that the su- 
preme court cannot review a ruling 
of the district court refusing to va- 
cate an order of arrest before final 
judgment has been rendered, under 
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2 


of the court,? 
has no power to review.® 


recognizance.* 


Code Civ. Proc. § 542, authorizing the 
supreme court to review an order of 
the district court which discharges, 
vacates, or modifies a provisional 
remedy ). 

Ky.—Com. v. Fielder, 8 Kyl 353 
(holding that an appeal does not lie 
from an order quashing a capias, 
where no rights had been secured 
to plaintiff which did not exist un- 
der the judgment independent of the 
writ of execution). 

La.—Fortier v. Declouet, 3 Mart. 
17 (no appeal from refusal to dis- 
charge party held to bail). 

Mda.—MecArthur v. Martin, 1 Gill 
259 (entry of exoneretur upon a 
scire facias against special bail). 

Mich.—Adams v. Church, 22 Mich. 
79 (order dismissing capias and dis- 
charging defendant from arrest upon 
certain conditions; an interlocutory 
order and not subject to writ of er- 


ror). 

H.—Peterborough First Nat. 
Bank v. Barker, 58 N. H. 185 (order 
refusing to discharge from arrest 
not appealable). 

N. J.—Allen v. Tyler, 32 N. J. L. 
499 (denial of motion to discharge 
from arrest on a capias). 

N. Y.—Leavitt v. Katzoff, 43 Misc. 
26, 86 NYS 495 (no appeal from 
municipal court order refusing to 
vacate order of arrest). 

Oh.—Peyton v. Mullins, 4 CinceL 
Bul 1037 (order denying motion to 
set aSide order of arrest). 

S> @G.—Farrar y. Metz, 29'S. €. i 
94 (order discharging jury for fail- 
ure to agree in proceeding before 
commissioner of special bail, in 
which an issue of bond was made 
and submitted to the jury). 

Tex.—State v. Butler, 38 Tex. 560 
(refusal to forfeit recognizance not 
a final judgment from which an ap- 
peal can be taken). 

Wash.—Cline v. Harmon, 2 Wash. 
bose Jot. 190, 269 (holding that an 
order of arrest before final judg- 
ment in a civil action is not appeal- 
able). 

Wis.—Pratt v. Page, 18 Wis. 337 
(order overruling motion to set aside 
order of arrest). 

Ont.—Gallagher v. Gallagher, 31 
Ont. 172 (order discharging defend- 
ant from arrest not in its nature 
final, and no appeal lies). 

2. Clarke v. Lourie, 82 N. Y. 580 
(holding that from a decision of the 
general term, affirming an order of 
the special term vacating an order 
of arrest, no appeal would lie if, 
upon any view of the facts, the de- 
cision could be upheld, the order 
being discretionary). 

[a] Discharge of defendant on 
common bail not subject to review 
on writ of error. Wright v. Green, 
AI NT 113343 -Shortz) we Quigley. 1 
Binn. (Pa.) 222; Miller v. Spreeher, 
2 Yeates (Pa.) 162. 

3. Phoenix Press v. MacKenzie, 32 
Pa. Super. 183 (holding that the su- 
perior court has no power to review 
an order of the common pleas quash- 
ing a warrant of arrest issued under 
the act of July 12, 1842 [P. L. 339], 
where it appears that the order of 
the lower court was based upon 
the conclusion, reached from an ex- 
wmination of the evidence, that the 


or if the decision was based upon an 
examination of evidence which the appellate court 
And there is no appeal 
from a refusal to remit or modify a forfeiture of a 
Nor will an appeal lie where the 
statute declares that the decision shall be final in 
the sense of not being subject to review.® 
der the statutes in some jurisdictions judgements or 
orders in relation to arrest and bail are appealable 
or subject to writ of error, if final,® 
merely interlocutory, if they affect a substantial 
right,’ or if they may cause irreparable injury.® 
And it has been held that an order allowing bail to 
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But un- 


or, even though 


debt for which the warrant was is- 
sued was not fraudulently  con- 
tracted. Jn such a case the evidence 
is not before the appellate court, 
and a reversal may be had only for 
errors manifest upon the face of the 


record). 

4. Com. v. Oblender; 135 Pa. 530, 
19 A 1057; Bross! vs Com., 71 Pa. .262; 
Com. v. Fogelman, 3 Pa. Super. 566, 
40 WklyNC 17. 

5. Porter v. Griffin, 148 Ky. 138, 
136 SW 130 (holding that in Civ. 


Code Prac, § 177, providing that a 
defendant against whom an order of 
arrest has been obtained may, at 
any time before judgment, etc. ap- 
ply to vacate the order, or to reduce 
the amount of bail, with notice to 
the plaintiff; and, if satisfied that 
the bail is too large, or ought not to 
have been required, the court, or 
judge, may vacate the order of ar- 
rest, or reduce the amount of bail, 
and the decision of the motion shall 
be “final in the action” the words 
“the decision of the motion shall be 
final in the action,’ mean final in 
the sense of ending the matter, in- 
stead of final in the sense of being 
an appealable order, and no appeal 
lies from such an order). 

6. Bowden v. Bowden, 75 Ill. 143 
(order of county court, after trial of 
issue, remanding defendant, final and 
appealable to circuit court); Atkin- 
son v. Prine, 46 N. J. L. 28; Mac- 
kinnon v. Keroack, 15 Can. S. C. 111 
(holding that a judgment dismissing 
a petition to quash a capias and for 
petitioner’s discharge is appealable 
as a final judgment in a judicial 
proceeding). 

[a] Proceedings on bail bond.— 
An order setting aside proceedings 
on a bail bond and ordering that iit 
be canceled is final and may be 
brought to the supreme court on 
writ of error. Atkinson y. Prine, 46 
N.-J. Le 28. 

7. Levy v. Solomon, 105 N. Y. 529, 
12) IN 633) 12, NY CiveProe) 1125,799 
AbbNCas 52 (holding that, in an ac- 
tion for recovery of chattels, an or- 
der is appealable which illegally dis- 
charges from custody at the end of 
six months a defendant who had 
been imprisoned for concealing such 
chattels, as such order deprives 
plaintiffs of a remedy given by stat- 
ute); In re McArdle, 30 Hun (N. Y.) 
465; Lancaster v. Boorman, 20 How 
Pr (N. Y.) 421 (ex parte order of 
county judge vacating order of ar- 
rest previously made by him); Raisin 
Fertilizer Co. vy. Grubbs, 114 -N. C. 
470, 19 SE 597 (holding that an or- 
der vacating an order of arrest is 
appealable as an order affecting a 
substantial right); Roulhoc vy. Brown, 
87 N.-C. 1; Bullock v. Collins, 8 B.C. 
23 (order committing defendant to 
jail appealable). 

[a] Order not affecting a substan- 
tial right.—But an order of a county 
court overruling certain objections 
filed by a creditor to the jurisdiction 
of the court over proceedings insti- 
tuted by the petitioner, an impris- 
oned debtor, to procure his discharge, 
is not appealable, Since it does not 
affect a substantial right, the matter 
still remaining in the hands of the 
county judge, who may yet dismiss 
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surrender the principal in their exoneration is ap- 
pealable as affecting a substantial right and deter- 
mining the action.® 

Execution against sureties. 
execution to issue against the sureties on a bond 
given for the’ appearance of the defendant in a 
criminal case is appealable.?° 

[§ 388] d. Attachment and Garnishment—(1) 
Attachment—(a) In General. 
or orders in attachment proceedings are subject to 
appeal or writ of error if they are final,’ but not 
if they are merely interlocutory,’? unless the case 
falls within some special statutory provision to the 


An order directing” 


As a rule judgments 


the proceeding on final hearing. 
re McArdle, 30 Hun (N. Y.) 465. 

[b] Where party is out on bail.— 
Although an appeal may lie from an 
order denying a motion to vacate an 
order of arrest, it has been said that 
such appeals, where the party is out 
on bail, are not to be encouraged. 
het v. Martens, 8 AbbPr (CN. Y.) 


S. State Mv: Judge; i597 atiass bei 
(holding that an order on a rule dis- 
charging a debtor from arrest and 
imprisonment, “although  interlocu- 
tory, causes irreparable injury, and 
is appealable under the statute of 
this state). See also Hyde v. Jen- 
kins, 6 La. 427; State v. Lewis, 9 
Mart. €La. 1302: 

[a] Refusal to discharge.—But it 
has been held that there is no ap- 
peal from a refusal to discharge a 
party held to bail. Fortier v. De- 
clouet, 3 Mart. (La.) 17. 

9. Geneva Bank v. Reynolds, 33 
N. Y. 160 [rev 12 AbbPr 81, 20 How 
Pr 18]; Hall v. Emmons, 8 ‘AbbPrNS. 
(N. Y.) 451 [rev 9 AbbPrNS 370]. 

10. Babasa_ v. Linebarger, 12 
Philippine 766. See also supra § 3863. 

Lh . S.—Gumbel v. Pitkin, 113 
Us (S.7545, 5 SCE 616,228 “Ty ede b128% 
Fitzpatrick v. Flannagan, 106 U. S. 
643; 11 (SCUns6es) 27 “Lvedin 2uieic= 
Dermott v. Hayes, 197 Fed. 129, 116 


linge 


CCA 553; Salmon v. Mills, 66 Fed. 
BY 16} CCA 372. 
Colo.—Wehle Vv. Kerbs}eu6)) Goloz 


167. 

Ga.—Bruce v. Conyers, 54 Ga. 678. 
See also Watts v. Lansgton, 135 Ga. 
161, 68 SE 1115. 

Til.—Hemphill v. Collins, 17a The 
396, 7 NE 496; Gebhard v. Brewer's 
Maiting Coe 185 Il. A. 254. 

Ky.— Noonan v. Newport, 56 SW 

119 


y- 
499, 22 KyL 491. 
Md.—De Bearn v. De Bearn, 
Md. 418, 86 A 1049; Dawson vy. Con- 
tee, 22 Md. 27. 


ee -—Purcell v. Payton, 58 Mo. A. 
Oh.—Young vy. Gerdes, 42 Oh. St. 
we Watson v. Sullivan, 5 Oh. St. 


Va.—Offtendinger v. Ford, 86 Va. 
Sal 2S Bie ? 

[a] Rule against attaching cred- 
itors to refund.—A judgment over- 
ruling a motion for a rule against 
attaching creditors to compel them 
to refund money received under the 
attachment after a reversal is a final 
order from which an appeal will lie. 
Noonan y. Newport, 56 SW 499, 22 
KyL 491. 

12. U. S.—Leitensdorfer v. Webb, 
20 How. 176, 15 L. ed. 891 (proceed— 
ing in abatement); Assets Collecting 
Co. v. . Barnes- King Dev. Co., > 
Fed. 206, 126 CCA 300; Hamner v. 
Scott, 60 Fed. 343, 8 CCA 655. 

Ark.—Cutter v. Gumberts, 8 Ark. 
449. See also McCreary vy. Taylor, 
38 aoe 393. 

D. C.—U. S. v. Barnard, 24 App. 


A 'Blay-Forbes v. Porter, 23 Fla. 47, 
Ga.—National Park Bank v. Berry, 
89 Ga. 333, 15 SE 468. 
Tll.— Perkins v. Hunter, 161 Ill. A. 
ar recs: etc., Co. v. Cornish, 125 
i) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


, S§ 388-389] 


eontrary,® nor if they are discretionary.1* 
‘der directing an attachment to issue upon execution 
of a bond is not such a final order as is appealable, 
unless an appeal is allowed by some special statu- 
tory provision;® nor will an appeal le from an or- 
der or judgment quashing the return upon an order 
But an order in an attachment 
suit that plaintiff has discontinued his attachment 
by taking judgment on the merits without filing a 
replication to a plea to the attachment, and striking 
the cause from the calendar therefor, is a final and 


of attachment.?® 


appealable order.*? 
Claim of property as exempt. 


purposes ‘of appeal.*® 
the right of property attached, 


Kan.—Simpson v. /Rothschild, 43 
Kam oouee mE LON 9e . 
Ky.—Hanson v. Bowyer, 4 Metc. 
108; Brashears v. Holcomb, 43 SW 
226, 19 Kyl 1286. 
Md.—Baldwin v. Wright, 3 Gill 
Chicago Lead, 


241. 

Mo.—Tamblyn  v. 
etc., Co., 161 Mo. A. 296, 143 SW 1095. 

N. Y.—Lupton v. Jewett, 19 Abb 
Pr'320. 

N. C.—Cook v. New York Corun- 
dum Min. Co., 114 N. C. 617, 19 SH 
664 (order allowing amendment of 
an affidavit in attachment, which was 
insufficient for failure to state how 
the debt arose). 

Pa.—Moss v. Mitchell, 174 Pa. 517, 
34 A 125. 

Tenn.—Younger v. Younger, 90 
Tenn. 25, 16 SW’ 78. 

See also Andrews v. Paschen, 67 
Wis. 4138, 30 NW 712. 

And see cases infra §§ 389-391. 

13. Cal.— Mudge v. Steinhart, 78 

Cal. 34, 20 P 147, 12 AmSR 17. 
2 Rob. 342; 
Hyde v. Jenkins, 6 La. 427 (inter- 
locutory order causing irreparable 
injury by discharging plaintiff’s hold 
on the: property attached). 

N. Y.—Lansingburgh Bank v. Mc- 
Kie, 7 HowPr 360. 

N. C.—Sheldon v. Kivett, 110 N. 
Cc. 408, 14 SE 970 (order affecting By 
substantial right). 

Oh.—Watson v. Sullivan, 5 © Oh. 
St. 42 (order in special proceeding, 
affecting a substantial right). 

Wash.—Johnson We Muenz, 76 
Wash. 526, 137 P 126. 

And see infra § 389. 

{a] An order appointing an ap- 
praiser to ascertain the value of at- 
tached property for the purpose of 
discharging the attachment is not 
appealable “under a statute, either as 
involving the merits or as affecting 
a substantial right. Lupton v. Jew- 
ett, 19 AbbPr (N. Y.) 320. 

Fast bill of exceptions under Geor- 
gia statute see supra § 277. 

Orders determining action and pre- 
venting judgment, etc. see supra § 
266 


14. U. S.—Assets Collecting Co. v. 
Barnes-King Dev. Co., 209 Fed. 206, 
126 CCA. 300. 

Ala.—Penn v. Edwards, 42 Ala. 655. 

Md.—Sloan v. Locust Point Co., 71 
Md. 335, 18 A 534 (holding that an 
appeal will not lie from an order of 
the trial court striking out a judg- 
ment of condemnation in an attach- 
ment case during the term at which 
it was entered, as such order is dis- 
cretionary). 

N. Y.—National Shoe, etc., Bank v. 
MEounanig Nat. Bank, 89 INE 440; 
Whitaker v. Imperial Shirt Mfg. Co., 
W3PNe Ys 6213 Ellis -v. Rice! 71 aN., Y. 
610 (order vacating prior ex parte 
order setting aside a levy under an 
attachment); German-American Bank 


Under a statute 
providing for the separate trial of a claim of ex- 
emption of property in attachment, a judgment on 
such trial determining that defendant has no right 
to the property claimed as exempt is final for the 
But in a proceeding to try 
an order which 
merely finds the property to be exempt, but does 
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An or- 


[§ 389] 
or Refusing to 


Vv. Morris’ Run Coal Con, 9749 Ne Ye 
58 (order fixing compensation of 
sheriff for taking possession of and 
preserving attached property); Allen 
ve Meyers 73 9N.” Ye, 2° (holding) that 
an order refusing or vacating an 
order granting an attachment is not 
appealable to the court of appeals 
in any case, unless the order shows 
that it was refused or vacated for 
want of power; and an order grant- 
ing an attachment is not appealable, 
unless it presents a question of law 
or absolute legal right); Sartwell v. 
Field, 68 N. 341 (order refusing 
writ of attachment, being discre- 
tionary, not reviewable in court of 
appeals). 

Pa.—Wetheral v. Shupe, 109 Pa. 
389, 2 A 220; Schneck v. Freeman, 55 
Pa. Super. 38. 

Orders on motion to quash or dis- 
solve see infra § 389. 

[a] An order appointing apprais- 
ers, under a statute to ascertain the 
value of attached property for the 
purpose of discharging the attach- 
ment on bond, has been held discre- 
tionary and not appealable. Lupton 
v. Jewett, 24 N. Y. Super. 639. 

[b] Order not  discretionary.— 
But it was held that the provision 
of a statute (Code Civ. Proc. § 636) 
that, to entitle a plaintiff to a war- 
rant of attachment, “he must show 
by affidavit, to the satisfaction of 
the judge’ the requisite jurisdic- 
tional facts, does not make the de- 
termination of the sufficiency of the 
allegations of those facts a matter 
of discretion, so as to render it not 


reviewable on _ appeal. Steel v. 
Raphael, 13 NYS 664. 
15. Brashears v. Holcomb, 43 SW 


226, 19 KyL 1286. 


16. Wearen vy. Smith, 3 KyL 708. 

17. Hemphillev., (Colling,1'7 sll: 
396, 7 NE 496. 

18. Eckman y. Poor, 38 Colo. 200, 
87 P 1088. 

19. Perkins vy. Hunter, 161 Ill. -A. 
404, 

20. Collins v. Stanley, 15 Wyo. 
282, 88 P 620, 123 AmSR 1022 and 
note. 

21. Ala.—From any judgment 


overruling a motion to dismiss or 
quash an attachment, or sustaining 
a demurrer to a plea in abatement 
to an attachment, or sustaining an 
attachment against matters set up 
in abatement of it, either in the 
way of an agreed case, or by plea, 
or otherwise, provided the opposite 
party or his attorney has consented 
to such appeal being taken, but not 
otherwise. Code (1907) § 2841; 
Crumley v. Bryan, 69 Ala. 91. And 
see infra note 22. 

Cal.— From an order dissolving or 
refusing to dissolve an attachment. 
Risdon Iron, ete., Works v. Citizens’ 
Tract. ‘Co., 122 Cal. 94, 54 P 6529, 68 
AmSR 25 (holding that an order dis- 


[3C.J3.] 549 


not adjudge the right of property to any one, is not 
final, and therefore not appealable;1® and the re- 
fusal, on the ground that the matter is not properly 
before the court at the time, to entertain an applica- 
tion for the release from a writ of attachment of 
alleged exempt property, is not a final order which 
can be reviewed on error.?° 

(b) Dissolving, Quashing, or Abating, 


Dissolve, Quash, or Abate. In a 


number of jurisdictions, either under statutes in 
express terms allowing the same, or statutes allow- 
ing appeals from interlocutory orders affecting a 
substantial right, orders involving the merits, or- 
ders granting or refusing a provisional remedy, or 
other special provisions, an appeal or writ of error 
will lie from or to an order dissolving, quashing, or 
abating, or refusing to dissolve, quash, or abate an 
attachment, even though it is interlocutory, or is 
made after final judgment.?+ 
of a statute allowing the same, it is generally held 


But in the absence 


charging an attachment in respect 
to particular property claimed not 
to be liable to seizure under the writ 
is appealable as an order dissolving 
the attachment as to such property); 
Mudge vy. Steinhart, 78 Cal. 38, 20 P 
147, 12 AmSR 17 (dissolving); Al- 
lender v. Fritts, 24 Cal. 447 (refusal 
to dissolve); Steinberg v. Jacobs, 21 
Cal AS 765, 132 P 1060 (holding that, 
where an order was entered dissolv- 
ing an attachment, plaintiff was re- 
quired to appeal “from it and not 
from a subsequent unappealable or- 
der denying his motion to vacate the 
order of dissolution). 

D. C.—U.-S) v. Ottman, 10D. +e: 
73 (from an order quashing an at- 
tachment, under a statute allowing 
an appeal from an order involving 
pie ents of the action or proceed- 
ing 

Ida.—Coey v. Cleghorn, 10 Ida. 162; 
77 P 331 (holding that an order made 
after final judgment refusing to re- 
lease attached property was appeal- 
able under a. statute allowing an 
appeal from any special order made 
after final judgment). 

Kan.—An order discharging an at- 
tachment is appealable under the 
statute allowing appeals from orders 


discharging, vacating, or modifying 
a provisional remedy. Chappell v. 
Comins)” 447 Wikan. 743 a2 pies eed Gs 


Snavely v. Abbott Buggy Co., 36 
Kan. 106, 12 P 522; Reighart v. Har- 
ris,. 5: Kan An 4615 (49 s36q ue 
no appeal is allowed before final 
judgment from an order refusing to 
discharge an attachment. Snavely 
v. Abbott Buggy Co., supra. See 
infra note 23. ; 

La.—If it appears that the order 
will work irreparable injury, but not 
otherwise. Bayne v. Cusimano, 50 
La. Ann. 361, 33 S 361; Wickman v. 
Nalty, 41 La. Ann. 284, 6s 123; State 
v. Judge Fifth Judicial Dist. Ct., 27 
La. Ann. 211; Jennings v. McCon- 
nico, 25 La. Ann. 651 (no appeal from 
order allowing an intervener, as 
owner, to bond property provisionally 
seized); Powell v. Hopson, 12 La. 
Ann. 615; Park v. Porter, 2 Rob. 342 
(order appealable, where it divided 
delivery to the consignee of property 
seized, on a vessel on which it had 
been shipped, for the purpose of be- 
ing sent out of the state for sale, 
on his executing a bond to abide the 
judgment of the court); Hart v. 
Philipps, 1 Rob. 223; Hyde v. Jenkins,, 
6 La. 427 (order appealable where it 
discharges plaintiff’s hold on the 
property attached); Lecesne v. Cot- 
tin) 110 “Mart..L745 3Smith av. Elliott, 
3 Mart. 366. 

Minn.—From an order vacating or 
sustaining an attachment. Gale v. 
Seifert, 39 Minn. 171, 39 NW 69 
(holding that the statute authorizes 
an appeal from an order discharging: 
an attachment upon the giving of a 
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that an appeal or writ of error will not lie from or 
to an order made before final judgment either dis- 


bond). See also Davidson y. Owens, 
5 Minn. 69 (holding that an order 
vacating an attachment was appeal- 
able under a statute allowing an ap- 
peal from “an order granting or re- 
fusing a provisional remedy’). But 
an appeal does not lie, from an order 
refusing to dissolve an attachment, 
after the attachment levy has been 
released on a bond. Thomas v. Craig, 
60 Minn. 501, 62 NW 1133. 

Nebr.—From an order discharging 
an attachment, under a statute de- 
elaring an order affecting a substan- 
tial right made in a special proceed- 
ing to be a final order for the pur- 
pose of a proceeding in error. Adams 
County Bank v. Morgan, 26 Nebr. 148, 
41 NW 993; Turpin v. Coates, 12 Nebr. 
321, 11 NW 300. 

N. J.—The determination of a cir- 
cuit court or court of common pleas 
guashing, or refusing to quash, a 
writ of attachment is reviewable in 
the supreme court by certiorari, and 
the judgment thereon may be taken 
to the court of errors by writ of cr- 
ror. Bisbee v. Bowden, 55 N. J. L. 
69, 25 A 855 [cit Walker v. Ander- 
SON; 1 SUNG des dl 

N. Y.—yYates v. North, 44 N. Y. 
271 (order vacating attachment ap- 
pealable to court of appeals); Thomp- 
son v. Dater, 57 Hun 316, 10 NYS 
613 (refusal to dissolve appealable to 
general term); Friede v. Weissen- 
thanner, 27 Misc. 518, 58 NYS 336 
[rev 26 Misc. 857, 56 NYS 399] (ap- 
peal from order of general term of 
city court of New York reversing an 
order of the special term denying a 
motion to vacate an attachment). 
See also Lang v. Marks, 65 HowPr 
127; Achelis v. Kalman, 60 HowPr 
491. As to appeal from New York 
municipal court see infra this note. 

N. C.—Under the statute allowing 
an appeal from every judicial order 
or determination of a judge of a 
superior court upon or involving a 
matter of law or legal inference 
which affects a substantial right 
claimed in any action or proceeding, 
ete., an appeal lies from an order 
refusing to vacate or dismiss an at- 
tachment. Finch v. Slater, 152 N. C. 
155, 67 SE 264; Judd v. Crawford 
Gold Min. Co., 120 uN: C 397, 27 SH 
81; Sheldon v. Kivett, 110 N. C. 408, 
14 SE 970. 

N. D.—Red River Valley Bank v. 
Freeman, 1 N. D. 196, 46 NW 36 
(order vacating attachment appeal- 
able). 

Oh.—Findlay Rolling-Mill Co. v. 
National Bank of Commerce, 57 Oh. 
St 115, 48 NE 508 (error to the cir- 
cuit court to reverse an order dis- 
charging an attachment made by a 
judge of the court of common pleas 
at chambers); Young v. Gerdes, 42 
Oh. St. 102 (order overruling motion 
to dissolve or discharge an attach- 
ment); Watson v. Sullivan, 5 Oh. St. 
42 (order discharging an attachment 
appealable under a statute providing 
that an order is a special proceeding 
affecting a substantial right is a 
final order which may be reversed). 

Or.—Sheppard v. Yocum, 11 Or. 
234, 3 P 824 (refusal to dissolve). 

Ss. D—Wyman v. Wilmarth, 1 S. 
D. 35, 44 NW 1151; Quebec Bank v. 
Carroll, 1 S. D. 1, 44 NW 723 (both 
holding that an order vacating or 
dismissing an attachment is appeal- 
able under the statute giving the 
right of appeal from any order which 
“grants, refuses, continues, or modi- 
fies a provisional remedy’’). 

Wash.—From an order discharg- 
ing, or refusing to discharge, an at- 
tachment. L. (1901) ce 31. See John- 
son v. Muenz, 76 Wash. 526, 137 P 
126; Spokane Dry Goods Co. v. Fritz, 
26 Wash. 433, 67 P 252. Under the 
former statute an appeal was al- 
lowed from an order refusing to dis- 
charge an attachment, but this did 
oe authorize an appeal from an or- 
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der discharging an attachment. Jen- 
sen v. Hughes, 12 Wash. 661, 42 P 
127. See infra note 22. 

W. Va.—F rom a judgment or order 
quashing or abating, or refusing to 
quash or abate an attachment. El- 
kins Nat. Bank v. Simmons, 57 W. Va. 
1, 49 SE 893 (overruling of motion 
to quash). 

Wis.—Under the statute authoriz- 
ing an appeal, when an order grants, 
refuses, continues, or modifies a pro- 
visional remedy, an appeal will lie 
(1) from an order refusing to set 
aside the proceedings under a writ 


of attachment (Shakman v. Koch, 93 
Wiis: 595, 67 NW 925; Howell v. 
Kingsbury, 15 Wis. 272); (2) from 


an order vacating an attachment 
(Adkins v. Loucks, 107 Wis. 587, 83 
NW 934); (3) or from an order dis- 
charging or dismissing an attach- 
ment in part (Teweles v. Lins, 98 
Wis. 453, 74 NW 122). (4) The stat- 
ute also allows an appeal from an 
order which sets aside or dismisses 
a writ of attachment for irregular- 
ity. St. (1898) § 3069. (5) But this 
provision does not apply to an order 
granting a nonsuit, in an action in 
which lands have been attached, as 
it does not “set aside or dismiss a 
writ of attachment for irregularity,” 
and therefore such an order and an 
order refusing to vacate the same 
are not appealable under the statute. 
Gates vy. Avery, 112 Wis. 271, 87 NW 
1091. 
[a]. The 
Court Act of 1902, prior to its amend- 
ment (1) did not authorize an ap- 
peal from an order of such court 
granting or denying a motion to va- 
eate an attachment, and no appeal 
would lie from such an_ order. 
Wuertz v. Braun, 113 App. Div. 459, 


99 NYS 340; Maas v. Nankeville, 49 
Misc. 637, 97 NYS 980; Delamanarus 
v. Traparis, 49 Misc. 636, 98 NYS 


515; Feldman vy. Siegel, 43 Misc. 392, 
87 NYS 5388; Gansevoort Bank v. 
Altshul, 26 Mise. 6, 55 NYS 733; Bel- 
las v. Livingston, 113 NYS 544. (2) 
But after final judgment defendant 
could appeal both from the judgment 
and from an order denying a motion 
to vacate an attachment. Hotel 
Touraine v. Waite, 61 Misc. 54, 113 
NYS 19. (3) The said act as amend- 
ed (L. [1910] c¢ 538 § 3) now allows 
an appeal from ‘an order granting 
or denying a motion to vacate or 
modify an attachment.” Municipal 
Court Act § 257. 

22. U. S.—Assets Collecting Co. 
v. Barnes-King Dev. Co., 209 Fed. 
206, 126 CCA 300 (vacation unless 
security increased); Atlantic Lum- 
ber Co. v. L. Buceki, ete:, -Lumber 
Co., 92 Fed. 864, 35 CCA 59; Ham- 
ae Vis mCott 60min eds teS435e San OCA 

5S 

Ala.—Stanton vy. Heard, 100 Ala. 
515, 14 S 359 (mo appeal from order 
vacating levy of attachment, such 
order not being a final judgment); 
Crumley v. Bryan, 69 Ala. 91 (no ap- 
peal without consent of opposite 
party from the overruling of a mo- 
tion to dismiss or discharge levy of 
attachment or from the susta Lining 
of a demurrer to a plea in abate- 
ment to the attachment); Bray v. 
Laird, 44 Ala. 295 (no appeal from 
dismissal of levy). But the statute 
allows an appeal if the opposite 
party or his attorney has consented 
thereto. See supra note 21. 

Pee eet v. Gumberts, 8 Ark. 

Colo.—Bogert v. Adams, 5 Colo. A. 
510; 39 P2351: 

D. C.—U. S. v. Barnard, 24 App. 8 
(holding that an order of a justice 
of the peace quashing a writ of at- 
tachment on motion of defendant in 
a cause pending before him is an 
interlocutory order and not appeal- 
able to the supreme court of the 
District of Columbia while the ac- 


‘v. Phillips, 


New York Municipal | 


solving, quashing, or abating an attachment, or va- 
eating a levy thereof,?? or from an order refusing © 


tion remains undisposed of before 
the justice. 

Ill.—Sturges, ete., Co. v. Cornish, 
125 Ill. A. 401 (no appeal from in- 
terlocutory order releasing a levy). 

Ind.—Abbott v. Zeigler, 9 Ind. 511. 

Kan.—Roll v. Murray, 35 Kan 171, 
10 P 472; Butcher v. Taylor, 18 Kan. 
558 (both holding that an appeal did 
not lie from an order of a justice of 
the peace discharging an attach- 
ment). 

Ky.—Leet v. Lockett, 4 Metc. 55. 

Mich.—Gore v. Ray, 69 Mich. 114, 
386 NW 7389; Harvey v. Pealer, 63 
Mich. 572, 30 NW 188; Gray v. York, 
44 Mich. 415, 6 NW 874. 

Minn.—Humphrey v. ' Hezlep, - 1 
Minn. 239 (prior to L. [1861] ¢ 22). 

Mo.—Jones v. Evans, 80 Mo. 565; 
Walser v. Haley, 61 Mo. 445; Davis 
v. Perry, 46 Mo. 449; Lane v. Fel- 
lows, 1 Mo. 353; Tamblyn v. Chicago 
Lead, ete., Co., 161 Mo. A. 296, 143 
SW 1095; Link v. Hathaway, 143 Mo. 
A. 502, 127 SW 913; Strauss v. Boden, 
62 Mo. A. 664; Wirt v. Dinan, 41 Mo. 
A, 236; and cases in following note. 

Nebr.—Sand Hills Commercial Co. 

5 Nebr. (Unoff.) 330, 98 
NW 718 


. _ 

N. M.—Machen vy. Keeler, 11 N. M. 
413, 68 P 937; Jung v. Myer, 11 N. M. 
378, 68 P 933; Lyndonville Nat. Bank 
v. Folsom, 10 N. M. 306, 62 P 976; 
Schofield v. American Valley Co., 9 
N. M. 485, 54 P 758 (holding that, 
where an affidavit in attachment is 
traversed, and trial is had on the 
issues raised, an appeal cannot be 
taken from the judgment until final 
judgment is entered in the main case 
to which the attachment is auxil- 
iary). In Machen v. Keeler, supra, 
and Jung v. Myer, supra, it was held 
that LL. (1899) .c 75. $8.8, °9, and E. 
(1901) c 82, in so far as they sought 
to give a right of appeal from inter- 
locutory orders or judgments vacat- 
ing attachments, were unconstitu- 
tional as being in conflict with the 
organic act of the territory, which 
was construed as limiting the appel- 
late jurisdiction to final decisions. 

ING; —Phelps v. Worthington, 92 
N. C. 270 (no appeal from judgment 
of justice of the peace discharging 
an attachment). 

Okl.—Westheimer v. Hahn, 15 Okl. 
49, 78 P 378. 

Or.—Farmers’ Bank v. Key, 33 Or. 
443, 54 P 206; Van Voorhies v. Tay- 
1Or,.6242Or: 247, 33 P 380; Sheppard v. 
Yoeum, 11 Or. 234, 3 RP 824. 

Pa.—Slingluff v. 'Sisler, 193 Pa. 264, 
44 A 423; Hoppes v. Houtz, 133 Pa. 
34, 19 A 312; Jutte’ v: Conley, 4 
Pennyp. 90; Johnston v. Menagh, 4 


Pa. Super. 154, 40 WklyNC 187. And 
see Schueck v. Freeman, 55 Pa. 
Super. 38. 

Tenn.—Younger v. Younger, 90 


Tenn. 25, 16 SW 78 (holding that a 
decree on an original injunction, at- 
tachment, and garnishment bill, dis- 
charging the attachment on sustain- 
ing a plea on abatement thereto, but 
leaving the bill still pending, is not 
a decree determining the principles 
involved, or settling the rights of a 
party, from which the court may al- 
low an_appeal in its discretion in 
equity cases under Code § 3874); 
Jacobi y. Schloss, 7 Coldw. 385. 

Wash.—Spokane Dry Goods Co. v. 
Fritz, 26 Wash. 438, 67 P 252; Jen- 
sen v. Hughes, 12 Wash. 661, 42 P 
127; Windt v. Banniza, 2 Wash. 147, 
26 P 189; Suffern v. Chisholm, ih 
Wash. T. 486, . Li: (1893) ¢ 61, au- 
thorizing an appeal from an order 
refusing to dissolve an attachment, 
did not make an order dissolving an 
attachment appealable. Jensen v. 
Hughes, supra. It is otherwise un- 
der the present statute. See supra 
note 21. 

Can. Tce v. Proskouriakoff, 42 
Canws., CaLz26: 

fa] On Beate of fact.—A judg- 


” For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 389-390] 


to dissolve, quash, or abate an attachment or a levy 
thereof ;?2 and orders on motions to quash an at- 
tachment have sometimes been held not appealable 
or reviewable because discretionary.?* 
rule does not apply, however, where it appears that 
the attachment was set aside, not in the exercise of 
discretion, but for want of power to grant it or 
upon some ground involving jurisdiction.?® 


judgment or order is a final one 


tionary, appeal or error will lie as in other cases of 


final judgment, and in a number 


finally dissolving or discharging an attachment have 
been held appealable as final judgments in the at- 


ment of the trial court quashing an 
attachment on a question of fact 
shown by proof of facts not dis- 
closed by the record is not review- 
able on appeal. Schueck v. Freeman, 
55 Pa. Super. 38; Nicholl v. McCaf- 
fery, 1 Pa. Super. 187. 

{b] In Georgia, if a writ of error 
lies at all to a decision dissolving an 
attachment issued against a fraudu- 
lent debtor, it is an ordinary and not 
a “fast” writ. Kenney v. Wallace, 
87 Ga. 506, 18 SE 554. 

23. Ala.—Rich v. Thornton, 69 
Ala. 478; Ellison v. Mounts, 12 Ala. 
472; HEslava v. Rigeaud, 3 Ala. 363. 

Cal.—Myers v. Mott, 29 Cal. 359, 
89 AmD 49; Allender v. Fritts, 24 


Cal. 447. But under statute see 
supra note 21. 
D. C.—Hayes v. Conger, 36 App* 


202 (holding that an order overrul- 
ing a motion to quash a writ of at- 
tachment is interlocutory and does 
not affect the possession of property 
within the meaning of Code [1901] 
§ 226, providing for appeals). 
Fla.—Forbes v. Porter, 23 Fla. 47, 
1 S 336; Harrison vy. Thurston, 11 
Fla. 307 (no appeal from order over- 
ruling motion to dissolve). 
Kan.—Realty Inv. Co. v. Porter, 
58 Kan. 817, 50 P 879; Simpson v. 
Kirschbaum, 43 Kan. 36, 22 P 1018; 
Simpson v. Rothschild, 43 Kan. 33, 
22 P 1019; Snavely v. Oyler Mfg. 
Co., 36 Kan. 112, 12 P 526; Snavely 
v. Abbott Buggy Co., 36 Kan. 106, 12 


Tanta) Noyes v. Phipps, (A.) 58 P 
1007. 
Ky.—Overby v. Gay, 17 B. Mon. 


144; Hansan v. Bowyer, 4 Metc. 108; 
Powell v. Patterson, 7 KyL 367; Lynn 
v. Stark, 6 KyL 586. z 

La.—Powell v. Hopson, 12 La. Ann. 
615; Hart v. Philipps, 1 Rob. 223 
(mot appealable, unless it appears 
that the order will work irrepar- 
able injury). 

Md.—-Parkhurst v. Citizens’ Nat. 
Bank, 61 Md. 254; Hagerstown First 
Nat. Bank v. Weckler, 52 Md. 30; 
Mitchell v. Chestnut, 31 Md. 521; 
Baldwin v. Wright, 3 Gill 241. 

Mich.—Gore v. Ray, 69 Mich. 114, 
36 NW 739; Harvey v. Pealer, 63 
Mich. 572, 30 NW 188. 

Mo.—In this state, under the stat- 
ute (Rev. St. [1899] § 407; Annot. 
St. [1906] p 497; Rev. St. [1909] § 
2335), an appeal cannot be taken 
before final judgment from a judg- 
ment either overruling or sustaining 
a plea in abatement in attachment, 
put the decision can be reviewed only 
on appeal from the final judgment. 
Osborne v. Farmers’ Mach. Co., 114 
Mo. 579, 21 SW 8387; State v. Smith, 
105 Mo. 6, 16 SW 1052; Young v. 
Hudson, 99 Mo. 102, 12 SW_ 632; 
Walser v. Haley, 61 Mo. 445; Jones 
v. Snodgrass, 54 Mo. 597; Davis v. 
Perry, 46 Mo. 449; Bain v. Chrisman, 
27 Mo. 293; Glass v. Carey, 160 Mo. 
A. 36, 141 SW 719; Link v. Hathway, 
148 Mo. A. 502, 127 SW 9138; Ameri- 
Nat. Bank y. Thornburrow, 109 
83 SW __771; Laun v. 
69 Mo. A. 629; Strauss v. 
62 Mo. A. 664; Crawford v. 
Armstrong, 58 Mo. A. 214; Spring- 
field Milling Co. v. Ramey, 57 Mo. 
A. 33; Hauser v. Andersch, 56 Mo. 
A. 485; Aultman y. Daggs, 50 Mo. 


APPEAL AND ERROR 


still pending.?° 
The latter 


[§ 390] 
sons. 
If the 
and not discre- 
the same is true 
of cases orders 


an order merely 


A. 280; Mackey v. Hyatt, 42 Mo. A. 
443; Bagley v. Kelley, 38 Mo. A. 623; 
Metzenberger vy. Keil, 31 Mo. A. 130; 
Fagley v. Vail, 11 Mo. A. 601; Knapp 
OU IMion tA 477 

Nebr.—Root v. Nebraska _ State 
Bank, 30 Nebr. 772, 47 NW 82; Wil- 
eon v. Shepherd, 15 Nebr. 15, 16 NW 
826. 

N. J.—Garbett v. Mountford, 70 N. 
J. L. 577, 57 A 257 (discharging rule 
to quash not reviewable). 

N. M.—Lyndonville Nat. Bank v. 
Folsom, 10 N. M. 306, 62 P 976. 

Oh.—Sutliff v. Chenango Bank, 2 
Oh. Dec. (Reprint) 52 (order refus- 
ing to discharge an attachment not 
appealable as an order affecting a 
substantial right). 


Okl.—Snyder v. Elliott, 26 Okl. 
856, 110 P 784. 
Pa.—Bellah vy. Poole, 202 Pa. 71, 


51 A 593; Omaha First Nat. Bank v. 


Crosby, 179 Pa. 68, 36 A 155; Laf- 
ferty 'v. Corcoran, 175 Pa. 5; 34° A 
308; Moss v. Mitchell, 174 Pa. 517, 


34 A 125; Philadelphia, ete., Co. v. 
Snowdon, 161 Pa. 201, 28 A 1067; 
Dempsey v. Petersburg Sav., etc., Co., 
26 Pa. Super. 633 

Can.—Molson vy. Barnard, 18 Can. 
SPECw' 6.227 

[a] Order refusing to dismiss a 
nullity.—Under Gen. St. par 3160, 
providing that if a defendant in at- 
tachment recover judgment against 
plaintiff, all property attached re- 
maining in the sheriff’s hands shall 
be delivered to defendant, the order 
of attachment dissolved, and _ the 
property released therefrom, a judg- 
ment for defendant vacates the at- 
tachment, and an order of the court 
refusing to vacate and dismiss such 
attachment is a nullity, and not ap- 
pealable. Ranft v. Young, 21 Nev. 
401, 32 P 490. 
Assets Collecting Co. v. Barnes- 
King Dev. Co., 209 Fed. 206, 126 CCA 
300 (order vacating attachment un- 
less security increased); De Bar- 
deleben v. Crosby, 53 Ala. 363; Penn 
v. Edwards, 42 Ala. 655; Bate v. Mc- 
Dowell, 97 N. Y. 646; Catlin v. Rick- 
etts, 91 N. Y. 668; National Shoe, 
ete., Bank v. Mechanics’ Nat. Bank, 
89 N. Y. 440; Whitaker v. Imperial 
Skirt Mfev Co.;'78 Ni Y. 6215" Claflin 
v. Baere, 59 HowPr (N. Y.) 29; Hol- 
land v. White, 120 Pa. 228, 13 A 782; 
Wetheral v. Shupe, 109 Pa. 389, 2 A 
220; Potter v. Graham, 8 Pa. Super. 


L919: 
25) €atlin® vi, Ricketts, 910UN, 4 
668. See also Haebler vy, Bernharth, 


19:5 ONG Yi 459), 222) IN 16.7. 

26. U. S.—McDermott vy. Hayes, 
197 Fed. 129, 116 CCA 553 (dissolu- 
tion of attachment on real estate on 
equitable intervention of a third per- 
son alleging that defendant held the 
legal title under an oral trust); 
Salmon v. Mills, 66 Fed. 32, 13 CCA 
372 (holding that, where plaintiff 
sued out an attachment in an action 
and a third person filed an inter- 
plea, claiming the property attached, 
and judgment was entered for plain- 
tiff, but was accompanied by an or- 
der holding the attachment proceed- 
ings open, a subsequent order dis- 
solving the attachment was a final 
order). 

Ark:—Hatheway v. Jones, 20 Ark. 


(Ss eras" 55m 


tachment proceeding, although the ‘main action is 


So, where judgment has been ren- 


dered for plaintiff in attachment, although the at- 
tachment has been quashed, plaintiff may appeal as- 
signing for error the dismissal of the attachment.?? 
(c) Intervention or Claim by Third Per- 
A judgment in favor of intervening or inter- 
pleading claimants in an attachment suit is final 
and appealable or subject to writ of error.?§ 


And 


of a judgment or order finally dis- 


posing of the issue against the intervening or inter- 
pleading claimant.?° 


But no appeal will lie from 
allowing intervention or interposi- 


109 (judgment quashing attachment 
and giving defendant costs). 

Fla.—Williams v. Hutchinson, 26 
Bla. 513, 7 S 852; Jeffreys v. ‘Cote- 
man, 20 Fla. 536 [dist Harrison v. 
Thurston, 11 Fla. 307] (order dis- 
solving an attachment appealable as 
a final judgment in the ancillary pro- 
ceeding). 

Ga.—Bruce v. Conyers, 54 Ga. 678 
(judgment dismissing attachment ap- 
pealable as a final judgment in the 


attachment proceeding); Sutherlin 
v. Underwriters’ Agency, 53 Ga. 442 
(order dismissing attachment for 
defect in bond). 

Tll.—Hemphill v.~* Collins; 117 Til, 
396, 7 NE 496. 

Iowa.—Johnson v. Butler, 1 Iowa 


459 (order dissolving). 

Md.—De Bearn v. De Bearn, 119 
Md. 418, 86 A 1049 (holding that an 
order releasing bonds from an at- 
tachment as not being attachable, 
although without quashing the at- 
tachment, is final and appealable); 
Steuart v. Chappell, 98 Md. 527, 

A 17; Washington v. Hodgskin, 12 
Gill) & ‘J. 353: 

Pa.—Sailor Planing Mill, ete., Co. 
v. Moyer, 35 Pa. Super. 503. 

Tenn.—Scott v. White, 1 Tenn. Cas. 
23, Thomps. Cas. 38. 

Va.—Offtendinger v. Ford, 86 Va. 
917, 12 SE 1 (holding that, where, in 
an attachment, an order is entered 
adjudging the rights of the parties, 
but afterward intervening creditors 
file petitions, and defendant moves 
to quash the attachment, the order 
entered on the motion to quash is a 
final order). 

Wyo.—C. D. Smith Drug Co. v. 
Casper Drug Co., 5 Wyo. 510, 40 P 
979, 42 P 213; Sundance First Nat. 
Bank v. Moorcroft Ranch Co., 5 Wyo. 
50, 386 P 821. See also Collins vy. 
Stanley, 15 Wyo. 282, 88 P 620, 123 
AmSR 1022 and note. 

27. Theirman vy. Vahle, 32 Ind. 


400. 
McDermott v. Hayes, 197 Fed. 


28. 
129, 116 CCA 553; Salmon vy. Mills, 
372; Doane v. 


66 Medes 2hn 13 COA 
Glenn, 1 Colo. 417. 

[a] Order for payment to mort- 
gagee.—In Massachusetts, questions 
of law arising upon an order of the 
superior court, made pursuant to 
Pub. St. c 161 § 80, for the payment 
to a mortgagee of personal property 
under attachment of what is due on 
the mortgage, may thereupon be 
taken to the supreme judicial court 
by a-bill of exceptions. McDonald 
Ne ERD 154 Mass. 34, 27 NE 


29. Gumbel v. Pitkin, 113 U.S. 545, 
5 SCt 617, 28 L. ed. 1128 (holding 
that, where a party intervenes by pe- 
tition in an attachment proceeding to 
assert a prior lien on the property at- 
tached, an order dismissing his in- 
tervention, being a disposition of his 
rights, is a final judgment on that 
issue, and he may maintain a. writ 
of error); Seass v. Manion, 92 Ill. 
A. 471 (holding that where a demur- 
rer is sustained to an interpleader in 
attachment proceedings, and judg- 
ment is rendered against the party 
interpleading for costs incident to 
the filing of the interpleader, such 
judgment is final and appealable); 
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tion of a claim by a third person.*° 
been held that no appeal will le from an order al- 
lowing an intervener, as owner, to give a bond and 
release the attachment, as expressly permitted by 


statute.*t 
[§ 391] (d) Sale of Property, Determination of 
Priorities, and Disposition of Proceeds. 


goods taken in attachment are sold, an order dis- 
tributing the proceeds of the sale is final, as it dis- 


poses of the fund.*? And a decree 
equity fixing the amount due each 


ants and ordering a sale of the land attached has 
been held final, claimant having recovered a judg- 


ment for his debt and costs.** 
which merely gives priority to one 


other as to attached funds of a debtor, and which 
does not distribute the fund or give any other re-- 
lief to either party, is not a final or appealable 
Nor will appeal or error lhe from or 


judgment.** 


McLean v. McDaniel, 44 N. C. 203. 

30. Braley v. Clarke, 18 Ala. 436 
(allowing mandamus to compel sher- 
iff to allow a claim to be interposed) ; 
Sailor Planing Mill, ete, Co. ov. 
Moyer, 35 Pa. Super. 503 (holding 
that an order permitting a person 
to intervene in an attachment under 
the Fraudulent Debtors’ Act is not 
a final order from which an appeal 


will lie). 

31. Jennings v. McConnico, 25 La. 

, Amn.) 65m: 

$2. a Guimbel waeeitkin, » ads Usaiss 
545, 5 SCt 616, 28 lL. ed. 1128. 

33. Gill v. Creed, 3 Coldw. (Tenn.) 
295. 

34. Hanson vy. Bowyer, 4 Metc. 
(Ky.) 108. 

35. Jones v. Martens-Turner Co., 
106°Ga. 267, 32 SH 137. 

36. “© Donnell, wie Chicaso, -ele. ik: 
Cose22 Tl A. 233 ¢holding thatva 


garnishment proceeding based on a 
prior final judgment, for the purpose 
of enforcing it, was a common-law 
case within the meaning of Rev. St. 
{1874] p 344 § 1238, providing that 
appeals or writs of error from final 
judgments of the county court might 
be ‘taken to the supreme court or 
appellate court in all common-law 
cases); Fletcher v. Clarke, 29 Me. 
485; Phillips v. Megquier, 17 Me. 28. 
See generally supra §§ 18 et seq, 39 
et seq; and cases in following notes. 

[a] Writ of error.—In Wisconsin, 
a proceeding by garnishment to reach 
nonleviable assets formerly reached 
by a creditors’ bill is an equitable 
proceeding, and hence not reviewable 
on a writ of error. Farmers’ F. Ins. 
Co. v. Conrad, 102 Wis. 387, 78 NW 
582. See supra § 19. 

37. Ala.—Steiner v. Birmingham 
First Nat. Bank, 115 Ala. 379, 22 S 
30. 


Iowa.—Galena Nat. Bank y. Chase, 
71 Iowa 120, 32 NW 202 (order of 
discharge before final judgment ap- 
pealable as an order affecting a sub- 
stantial right); Bebb v. Preston, 1 
Iowa 460. 

Kan.—Reighart v. Harris, 5 Kan. 
A. 461, 49 P 336 (holding that, under 
Gen. St. § 4641, giving the court of 
appeals power to review an order of 
the district court that discharges, 
vacates, or modifies a provisional 
remedy, such court has jurisdiction 
to review an order discharging funds 
garnished in a cause, upon a petition 
in error filed before final judgment 
in such cause, and while such cause 
is yet pending in the trial court 
for trial upon the merits between 
plaintiff and defendant); Bradley v. 
Byerley, 3 Kan. A. 357, 42 P -930 
(holding that, under such provision, 
the court may review an order dis- 
charging a garnishment, although 
the record does not contain the judg- 
ment in the original action). 

Mass.—Sprague v. Auffmordt, 183 
Mass. 7, 66 NE 416 (holding that an 


— 
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Where 


in attachment in 


of several claim- | of an order or 


But a judgment 
ereditor over an- 


order discharging trustees is in ef- 
fect an order for a final judgment, 
and therefore appealable, the attach- 
ment having been discharged, and no 
jurisdiction obtained of the principal 
defendant). ; 
Mich.—Recor v. St. Clair Cir. 
Judge, 139 Mich. 156, 102 NW 643 
(holding that, under Comp. L. [1897] 
§ 10,642, providing that, “any judg- 
ment or final order in a suit in 
garnishment may be set aside or 
removed to the supreme court in like 
manner and with the same effect 
as in other personal actions.” An 
order quashing a writ of garnish- 
ment, and releasing the garnishee 
from further liability, with costs to 
defendant, is in effect a final judg- 
ment against plaintiff in the garnish- 
ment proceeding, reviewable by the 
supreme court on error). 
Minn.—Cummings v. Edwards-Wood 
+» 95 Minn. 118, 103 NW 709, 106 
NW 304; McConnell vy. Rakness, 41 
Minn. 3, 42 NW 589. 
Nebr.—Turpin v. Coates, 12 Nebr. 
321, 11 NW 300 (holding that error 
will lie from an order discharging 
garnishers before final judgment, 
such order being within a statute 
allowing error from an order affect- 
ing a substantial right in an action, 
and which, in effect determines the 
action and prevents a judgment). 
Utah.—Hewlett v. Mallett, 39 Utah 
3857, 117 P 68 (order after final judg- 
ment in original action, setting aside 
and releasing a garnishment); Bris- 
tol v. Brent, 35 Utah 213, 99 P 1000 
(holding that, under Const. art 8 § 9, 
giving an appeal from all final judg- 
ments of the district court, and 
Comp. L. [1907] § 38113, authorizing 
appeals from any final judgment or 
order in garnishment proceedings, 
where an action was brought against 
a nonresident on a note, summons 
being served by publication, and 
thereafter the garnishment proceed- 
ings were dismissed before judgment 
was rendered in the main action, 
since the main action was one in 
rem against the garnished property, 
the order dismissing the garnish- 
ment proceedings in effect termi- 
nated the main action, and was a 
final, appealable order within the 
statute). 
Vt.—Page v. Hurd, 1 Aik. 105. 
Wash.—Tatum v. Geist, 40 Wash. 
575, 82 P 902 (holding that, while a 
garnishment is ancillary to the main 
action, it is a “proceeding” within 
Ballinger Annot. Codes & St. § 6500, 
relating to appeals to the supreme 
court, and that an order vacating a 
judgment against a garnishee and 
quashing the service of the writ of 
garnishment was a final determina- 
tion of that proceeding, affecting a 
substantial right and preventing a 
final judgment therein, and there- 
fore appealable under that section). 
[a] Contra.—(1) But in Rhode 
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to an order refusing an application to direct the 
sale of perishable property attached.*° 

(2) Garnishment and Trustee Process. 
When appeal, error, or exceptions are allowed by 
the statutes in garnishment or trustee process pro- 
ceedings,*® a judgment or order discharging a gar- 
nishee or trustee, whether before or after final 
judgment, is generally appealable or subject to writ 
of error or exceptions, according to the practice in 
the particular jurisdiction ;** and the same is true 


judgment finally directing a gar- 


nishee or trustee to pay the funds in his hands to 
plaintiff or into court,?> and of various other judg- 
ments and orders.*° 
statutory provision allowing appeals in such eases, 
it has been held that an appeal will not le from 
an interlocutory order quashing a writ of garnish- 
ment, while the suit is still pending and before final 


But, in the absence of special 


Island it has been held that under 
Pub. L. c 597, providing that a per- 
son aggrieved by the judgment of a 
district court in a civil action may 
appeal therefrom to the court of 
common pleas for a final hearing of 
said action, plaintiff, in an action be- 
gun by foreign attachment, cannot 
appeal when the district court ren- 
ders judgment in his favor, but dis- 
charges the trustee. Clapp v. Smith, 
Bw R. 2.) 368, 16 A. 246.0 7 G2) And tim 
Colorado, it seems, an order quash- 
ing a garnishment is not appealable. 
Clark v. Kraig, 21 Colo. A. 196, 120 
P 1044. : 

38. Ark.—Furstenheim v. 
42 Ark. 283. 

Cal.—Deering v. Richardson-Kim- 
ball Co: 109" Cal eee4 Ie as Ode 
evra ofepaue v. Appold, 17 B. 


Adams, 


Mon. 

Mass.—Crockett v. Drew, 5 Gray 
399; Richards v. Allen, 8 Pick.’ 405. 
_ Mo.—Stevenson y. Standard Add- 
ing Mach. Co., 150 Mo. A. 555, 131 


SW 162. 
Tenn.—Kaylor vy. Brunswick, 6 
Heisk. 235 (appeal by defendant 


from judgment against garnishee to 
defeat the same on the ground that 
the original judgment against defend- 
ant had been paid). 

[a] In Maine, however, an appeal 
does not lie from a judgment charg- 
ing a trustee, unless the case dis- 
closes that an issue was joined 
upon the disclosure of the trustee. 
Schwartz v. Flaherty, 99 Me. 463, 
bo aeAS Cons See also Fletcher v. 
Clarke, 29 Me. 485; Phillips v. Meg- 
quier, 17 Me. 28. 

39. Ala.—Rayford v. Faulk, 154 
Ala. 285, 45 S 714 (holding that, un- 
der Code [1896] § 2204, providing 
that in collateral garnishment pro- 
ceedings either party may reserve 
any question for revision by bill of 
exceptions, and § 2205, providing for 
an appeal to the supreme court, etc., 
an appeal lies from a judgment deny- 
ing a motion to discharge a garnish- 
ment brought in aid of the main 
suit, where the judgment in its na- 
ture is final upon the particular is- 
sue, determining that the fund gar- 
nished is subject to plaintiff’s claim, 
so that nothing remains but to ap- 
propriate it to the satisfaction of 
plaintiff’s judgment in the main suit). 

Ga.—Strickland v. Maddox, 4 Ga. 
393 (traverse of answer of defend- 
ant). 

La.—Laverty v. Anderson, 4 Mart. 
606 (order discharging bond of gar- 
nishees and releasing the sureties). 

Mo.—FEllison y. Ralston, 19 Mo. 
A. 5387 (holding that an order re- 
fusing the garnishee an allowance 
for answering, upon the dismissal 
of the garnishment proceeding, is a 
pe order from which an appeal will 
ie). 

Wis.—Lewis v. Chicago, ete, R. 
Co., 97 Wis. 368, 72 NW 976 (hold- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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judgment therein;*° from an order denying a trus- 
tee’s motion to be discharged on his answer ;*1 from 
an order denying a motion to have the garnishee 
pay the fund into court;*? from an order setting 
aside a judgment against a garnishee and permit- 
ting him to answer;?#* from an order, based upon 
the answer, denying a motion for judgment against 
the garnishee;*t from an order denying a motion 
to strike from the files a claim of exemption and 
to render judgment against the garnishee;*> from 
an order requiring the garnishee to make his answer 
more definite and certain ;*° from an order directing 
entry of judgment against the garnishee,** or an 
order on him to pay the sum found against him to 
the sheriff within a certain time, where the statute 
provides that in case he does not pay within the 
time specified, the court shall enter judgment;*® or 
from other interlocutory judgments or orders not 
falling within the statute authorizing appeals.* 
And discretionary orders are generally not appeal- 
able.®° 

Intervention or claim by third persons. Whether 
appeal, error, or exceptions will he from or to a 


ing that an order made after rever-|v. Scoville, 
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13) Kansg 7 order stor 


[3-0)d.] doa 


judgment or order in favor of or against third per- 
sons intervening or interposing ¢laims in garnish- 
ment or trustee process depends upon the nature 
of the judgment or order and the provisions of the 
statutes in the particular jurisdiction.*+ 

[§ 393] e. Bill or Writ of Review. An order 
granting leave to file a bill of review is not a final 
order from which appeal or error will lie,>? and the 
same is true of a decree entered on a bill of review 
that a former decree be opened or set aside for re- 
view.°®? As a rule, however, appeal or error, accord- 
ing to the practice, will he from a final judgment or 
decree on a bill or complaint for review,°* or in an 
action of review;°° from an order or decree, pro- 
vided it is a final one,®® denying leave to file a bill 
of review or dismissing such a bill;®’ or from a 
judgment of a district court refusing a writ of re- 
view against a justice’s court.°> But in some juris- 
dictions it is held that a petition for a writ of re- 
view is addressed to the discretion of the court, and 
that its discretion cannot be revised on writ of error 
or exceptions.®? 


ment against the principal debtor, 


sal of a judgment against a gar- 
nishee on appeal, requiring plaintiff 
to restore to the garnishee the 
amount collected on the judgment, 
is within L. [1895] ¢ 212 § 1 subd 2, 
giving an appeal from ‘a final order 
affecting a substantial right, made 
in special proceedings or upon a 
summary application in an action 
after judgment’’). 

[a] Claim of exemption.—Where, 
after a judgment by default against 
a debtor, and a, judgment condemn- 
ing funds in the hands of a gar- 
nishee, the debtor interposes a claim 
of exemption to such funds, and the 
claim is disallowed as being made 
too late, he may appeal under Code 
§ 2526, giving both parties, in the 
case of a contested case of ex- 


emption, the right of appeal. Kelly 
v. Edmundson, 105 Ala. 619, 16 5S 
928. 

[b] An order permitting certain 


parties to intervene in garnishment 
and directing restoration of funds to 
the clerk by plaintiff to await the 
result of the intervention is appeal- 


able. State v. Crawford, 24 N. D. 8, 
138 NW 2. 
40. Terry v. Hughes, 93 Ala. 432, 


8 S 686; Clark v. Kraig, 21 Colo. A. 
196, 120 P 1044; Brown v. Ridgway, 
10 Pa. 42. 

41. Brennan y. McInnis, 172 Mass. 
247, 51 NE 974. 

42. Hawarden State Bank v. Hess- 
ler, 131 Iowa 691, 109 NW_ 210. 

43. Darby vy. French, (Ky.) 112 
SW 1132 (mot a final order). 

44. Green v. Moore, 24 Wash. 241, 
64 P 151 (mot such a final deter- 
mination of the rights of the parties 
as is contemplated by the appeal 
statute). : : 

Chamberlain v. Mobile Fish, 
Complore Ala Sie moose Soe. 

Lusk v. Galloway, 52 Wis. 164, 
8 NW 608 (does not involve merits 
of action within the emeaning of a 


statute). ; 

47. Croft v. Miller, 26 Minn. 317, 
4 NW 45. See infra § 460. 

48. Rucking v. McMahon, 76 Mo. 


A. 372 (the order not being a final 
judgment). 

49. Ala.—Street v. Frank, 136 Ala. 
616, 33 S 879. 

Ga.—Moore v. Hill, 87 Ga. 91, 13 
SE 259 (order refusing to sustain 
a motion to dismiss a written state- 
ment filed by garnishers’ setting 
forth grounds of attack on the affi- 
davit, bond, and summons of gar- 
nishment; or a judgment allowing a 
garnishee to file an answer after 
default). Q 

Kan.—Atchison Bd. of Education 


payment not final). 

La.—State v. Cooley, 23 La. Ann. 
213 (decree ordering interrogatories 
against garnishee to be taken as con- 
fessed); Krezutler v. U. S. Bank, 11 
Rob. i160; Wald v. Reedy, 2 McG. 137 
(holding that an order against a gar- 
nishee taking interrogatories for con- 
fessed, rendered before defendant 
has been finally condemned, is in- 
terlocutory only, and cannot workan 
irreparable injury, and therefore no 
appeal lies directly therefrom). 

Me.—Butterfield v. Briggs, 92 Me. 
49, 42 A 229 (holding that, since a 
writ of error can be issued only 
after final judgment when the only 
remaining step is execution, and a 
person summoned as trustee of the 
principal defendant and adjudged to 
be such trustee upon default is not 
thereby made subject to execution; 
he has no occasion for a writ of er- 
ror until after judgment against him 
in the subsequent suit upon scire 
facias when he first becomes liable 
to execution). 

Md.—Barr v. Perry, 3 Gill 313 
(order permitting garnishee to file 
pleas in bar). 

Mass.—Piper v. Willard, 6 Pick. 
461 (order requiring one summoned 
as trustee to answer a particular in- 
terrogatory). 

Minn.—Prince vy. Heenan, 5 Minn. 
847 (holding that an order refusing 
to set aside garnishment proceedings 
for insufficiency of the evidence, and 
granting plaintiff leave to file a sup- 
plemental complaint, was not appeal- 
able). 

Pa.—Philadelphia, etc., R. Co. v. 
Snowden, 161 Pa. 201, 28 A 1067 
(refusal to set aside return to writ 
and to quash the writ); Brendinger 
v. Riegel, 37: Pa. Super. 474 (holding 
that an order discharging a rule 
for judgment against a garnishee on 
answers to interrogatories is an in- 
terlocutory order from which no in- 
dependent appeal lies). 

Ss. C—Allen v. Partlow, 3 S. C. 
417 (order allowing defendant to put 
in special bail, and thereupon dis- 
solving the attachment). 

Tex.—Bell vy. Paducah First State 
Bank, (Civ. A.) 140 SW 111 (where a 
judgment in garnishment failed to 
make any disposition of the cause 
against two of the garnishees). See 
supra §§ 278, 279. 
jes v. Sercomb, 1 Wis. 
394. 

50. Vincent v. Wellington, 18 Wis. 
159 (holding that an order in a gar- 
nishment suit permitting plaintiff, 
after expiration of the term follow- 
ing that at which he obtains judg- 


to file a traverse of the garnishee’s 
answer, is discretionary and not ap- 
pealable). See supra § 288 et seq. 

51. Farwell v. Tiffany, 82 Iowa 
405, 48 NW 723 (holding that a judg- 
ment in garnishment proceedings es- 
tablishing the claims of the gar- 
nishee and intervener to the prop- 
erty in the garnishee’s hands as 
against plaintiff is a discharge of an 
attachment within Code § 3019, pro- 
viding for appeal from such order 
of discharge); Gifford v. Rockett, 119 
Mass. 71 (holding that exceptions 
alleged by plaintiff in trustee process 
to a ruling in favor of an adverse 
claimant of the funds in the hands 
of the trustee cannot be entered in 
the supreme court before judgment 
has been rendered in the lower court 
discharging the trustee for the 
amount allowed to the claimant); . 
Sibley v. Smith, 19 Pick. (Mass.) 546 
(holding that a claimant of property 
in the hands of a trustee was not 
entitled to an appeal). 

52. Maxfield vy. Freeman, 39 Mich. 
64. And see Leggett v. Detroit, 137 
Mich. 247, 100 NW 566. 

53. Adamski v. Wieczorek, 170 Ill. 
373, 48 NE 951; Hogue v. Hogue, 181 
Ill. A. 705; Gardner y. Dwelling- 
House Ins. Co., 44 Ill. A. 156. 

54. Adamski v. Wieczorek, 170 II. 
373, 48 NE 951; Allison v. Drake, 
145 Ill. 500, 32 NE 537; Chicago Bldg. 
Soc. vo, Haas) JI Hiei Biarveyaws 
Fink, 111 Ind. 249, 12 NE 396. -And 
see Belt v. Davis, 1 Cal. 134; McCall 
Vv, Hutcheoekw i) Bushy GKey.). Gio 

55. Johnson Vv. Wetherbee, 3 
Pick. (Mass.) 247; Hall v. Wolcott 
10 Mass. 218 (in both cases writ of 
error lies). 

56. Bowyer v. Lewis, 1 Hen. & 
M. (11 Va.) 553 (where it was held 
that an order rejecting a motion to 


‘allow a bill of review, where the 


right of property had been deter- 
mined but an account remained to 


‘be taken, was merely interlocutory). 


57. Adamski v. Wieczorek, 170 Ill. 
373, 48 NE 951; Cole v. Littledale, 
164 Ill. 630, 45 NE 969; Schaefer vy. 
Wunderle, 154 Il. 577, 39 NH 623; 
Walker v. Douglas, 89 Ill. 425; Hoig 
v. Thrap, 84 Ill. 302; Beecher v. 
Marquette, etc., Rolling Mill Co., 40 
Mich. 307; Gilleylen v. Martin, 73 
Miss. 695, 19 S 482; Denson y. Den- 
son, 33 Miss. 560; Lee v. Braxton, 
5 Call (9 Va.) 459. 


58. State v. Lenahan, 17 Mont. 
BLS eto Wes : 
59. Parke v. Murdock, 177 Mass. 


453, 59 NE 80; Weeks v. Adamson, 
106 Mass. 514 (holding that the de- 
cision of a single justice of the su- 
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[§ 394] f. Certiorari.©° 


to the writ of certiorari.®? 


a writ diseretionary.® 


preme court refusing a review of a 
judgment rendered in the superior 
court would not be reviewed by the 
Supreme judicial court, the matter 
being discretionary). See also Scru- 


ton v. Moulton, 45 Me. 417; York, 
ete > Re (Cor vil Clarks 445") Me. tba 
(holding in both cases that excep- 


tions would not lie to the refusal 
of a judge at nisi prius, in the ex- 
ercise of his discretion, to grant a 
review, where there was no direc- 
tion, opinion, or judgment in matter 
of law). 

60. Order affecting 
rights see supra § 265. 

Orders determining action and pre- 
cence: judgment, etc. see supra § 


61. Ariz.—Aiton v. Arizona Bd. of 
Medical Examiners, 13 Ariz. 74, 108 
P 221 (holding that an order sus- 
taining a demurrer to a petition for 
certiorari, unaccompanied by any 
application for leave to amend, or 
final order denying the petition, or 
any final judgment, does not de- 
termine the case; and, under Civ. 
Code [1901] pars 441, 1214, 1493, 
permitting appeals from final judg- 
ments, no appeal lies from the or- 
der). 

Ga.—Macon v. Shaw, 14 Ga. 162. 
’ So, where a case is carried to the 
superior court by certiorari, the an- 
swer of the justice of the peace 
traversed, verdict rendered against 
the traverse, and a motion for a new 
trial made and overruled, a writ of 
error does not lie, as the main case 
is still pending, and it would not 
have been finally disposed of if a 
new trial had been granted. Du 
re v. Brogden, 123 Ga. 411, 51 SE 

Ill.— Board of Supervisors v. Ma- 
goon, 109 Ill. 142; Hersey v. Schae- 
del, 6 Ill. A. 188. 

Md.—Crockett v. Parke, 7 Gill 237. 

N. J.—Voorhees v. North Wild- 
wood, 80 N. J. L. 81, 81 A 264 (or- 
der dismissing a writ of certiorari 
as improvidently allowed); State v. 
Jersey City, 43 N. J. L. 662; State v. 
French, 24 N. J. L. 7386; State iv. 
Wiood.s 23. Nid. 57560). 215 N.) (Sg a: 


682. 

N. Y.—Peo. v. McCarthy, 102 N. 
Y. 630, 8 NE 85; Peo. v. Bd. of Po- 
tee (Comrs) u82 8Ne sy 506); BIPCO.. avs 
Hill, 53 N. Y. 547; Peo. v. Stilwell, 
19 _N.. Y.. 5381. 

N. C—Farmers Nat. Bank vv. 
Burns, 107 N. C. 465, 12 SE 252. 

Tex.—Hamman v. Lewie, 34 Tex. 


substantial 


A474, 

[a] Public interest.—Since an or- 
der annulling the appointment of 
commissioners to adjust unpaid 
taxes involved in public interest, a 
writ of error will not lie to the re- 
fusal of certiorari to review such 
order. Voorhees v. North Wildwood, 
80 N. J. L. 81, 81 A 264. 

62. State v. Oconomowoc, 104 Wis. 
622, 80 NW 942 (holding that such 
an order is not a final order in a 
special proceeding, nor an order in 
an action determining the same and 


As a rule an order 
granting or refusing, or quashing or refusing to 
quash, a writ of certiorari is not appealable nor sub- 
ject to writ of error, either because it is not a final 
judgment or order, or because it is discretionary.*+ 
Nor will an appeal lie from an order denying re- 
lator’s motion to ‘require amendment of the return 
It has been held, how- 
ever, that appeal or error will lie to review a final 
decision on a writ of certiorari;®* an order denying 
a motion to quash a writ of certiorari issued in a 
case not reviewable by certiorari;** or an order re- 
fusing a writ of certiorari demanded under a par- 
ticular statute, and not under the general statutory 
provisions making the granting or refusing of such 
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final judgments 


[§ 395] g. Condemnation Proceedings.*® 
rule an appeal or writ of error, according to the 
provisions of the statute in the particular jurisdic- 
tion, will lie from final judgments or orders in con- 
demnation proceedings, either under the general 
statutory provision allowing appeal or error from 


as fly 
-[8§ 394-395 


Agia 


or orders, or under statutes ex- 


pressly allowing appeal or error in such proceed- 
ings, or under statutes allowing appeals from final 
judgments or orders in special proceedings.*? 
a final order for the condemnation of land made 
after an alleged payment of damages awarded there- 
‘for is appealable under a statute allowing an appeal 
from a special order after final judgment.®® 
no appeal or error will lie from judgments or orders 


And 


But 


in such proceedings which are merely interlocu- 


preventing a judgment from which 
an appeal may be taken, so as to 
come within the statute allowing 
appeals in such cases). 

68. Arnold y. Lewis. County Ct., 
88 W. Va. 142, 8 SE 476; Cunning- 
ham v. Squires, 2 W. Va. 422, 98 
AmD 770. See also Welch v. Wetzel 
County, 29 W. Va. 638, 1 SE 337. 

64. People v. Public Park Comrs., 
TEAM MBUBUG 

65. Matter of Corwin, 135 N. Y. 
245, 32 NE 16 (writ demanded under 
L. [1880] c 269, regulating the review 
of tax assessments, and not under 
the general provisions of the code). 

66. Appeal and review in con- 
demnation proceedings generally see 
Eminent Domain [15 Cye 944, 1015]. 

67. U. S.—Wheeling, etc., Bridge 
Co. v. Wheeling Bridge Co., 138 U. 
S. 287, 11 SCt 301, 34 L. ed. 967 [aff 
34 W. Va. 155, 11 SE 1009]; Clinton 
Vv... Missouri (Pacs Ri (Cos, 122 (Us os. 
469, 7 SCt 1268, 30 L. ed. 1214. 

Cal.—California Southern R. Co. v. 
Southern] Pac, CR: .Col Gis Cale 593ml 
P 123; Phillips v. Pease, 39 Cal. 582; 
San Francisco, etc., R. Co. v. Ma- 
honey, 29 Cal. 112; Sacramento, etc., 
R. Co. v. Harlan, 24 Cal. 334. 

Colo.—Denver, ete., R. Co. v. Jack- 
son, 6 Colo. 340. 

Ill—La Salle County HBlectric R. 
Co. v. Hill, 260 Ill. 621, 103 NH 624 
(holding that, as a judgment in con- 
demnation proceedings and payment 
of the compensation awarded entitles 
the petitioner to possession, a re- 
fusal to correct an unauthorized al- 
teration of the judgment extending 
the time of payment and an order 
extending the time for payment are 
not interlocutory but final, and an 
appeal will lie therefrom without 
waiting for the petitioner to sue out 
a writ of possession); Chicago, etc., 
R. Co. v. Chicago, 148 Ill. 141, 35 NE 
881; Johnson v. Freeport, etc, R. 
Co., 116 Ill. 521, 6 NH 211 (dismissal 
of cross petition); Schlattweiler v. 
St. Clair County, 63 Ill. 449; Skinner 
v. Lake View Ave. Co., 57 Ill. 151. 

Ind.—Lake Shore Sand Co. y. Lake 
Shore, etc., R. Co., 171 Ind. 457, 86 


NE 754 (judgment establishing 
drain and approving assessments 
therefor). 

Ky.—Rice v. Danville, etce., Turnp. 
Road Co., 7 Dana 81 


Mass.—Rose v. Taunton, 119 Mass. 


Mich.—Hartz v. Wayne Cir. Judge, 
164 Mich. 231, 129 NW 25 (order of 
circuit court dismissing appeal in 
condemnation proceedings to take 
land for a highway on the ground 
that the statute authorizing an ap- 
peal is unconstitutional is final). 


N. J.—WMorris, ete., R. Co. v. Or- 
ange, 630N- 5. 1a. 252,543 eA One 40, 
A 363 (judgment setting aside 
award of commissioners); Sullivan 
v. North Hudson County R. Co., 

ING xd Maro osy el Se AgG 8:9) 
N. Y.—In re Block Bounded by 


Chauncey St., ete., 209 N. Y. 127, 102 
NE 638 (holding that an order of 
the appellate division directing a per- 


son to whom a condemnation award 
has been paid to pay the same to 
another person is appealable as a 
final order in a special proceeding); 
In re New York, 182 N. Y. 281, 
NE 840; In re Board of Education, 
169 N. Y. 456, 62 NE 566 (in both 
cases orders appealable under stat- 
ute allowing appeals from final or- 
ders made in special proceedings); 
Rensselaer, etc., R. Co. v..Davis, 43 
N. Y. 137 (holding that an order ap- 
pointing commissioners to appraise 
lands sought to be acquired for rail- 
road purposes was appealable, un- 
der the code, as a final order affect- 
ing a_ substantial right made in a 
special proceeding); Matter of Roch- 
ester, 24 App. Div. 383, 48 NYS 764 
(order in special proceeding; order 
confirming report of commissioners); 
In re Broadway, etc., R. Co., 69 Hun 
275, 23 NYS 609; In re Park Comrs., 
1 NYS 763. 

Oh.—Toledo Cons. St. R. Co. v. 
Toledo Hlectric St. R. Co., 6 Oh. Cir. 
Ct 362; Oh. ,Cir: Dee; 493" ([foll 
Cincinnati, ete., R. Co. v. Barcalow, 
4 Oh. Cir. Ct. 49, 2 Oh. Cir; Dec. 413]: 

Or.—Oregon R., etc., Co. v. EHast- 
lack, 54 Or. 196, 102 P 1011, 20 Ann 
Cas .692 (judgment that land sought 
to be taken is appropriated and 
taken from defendant by plaintiff 
on deposit by plaintiff of a specified 
sum, nothing being reserved for 
further determination). 

Pa.—In re Philadelphia, ete, R. 
Co., 203 Pa. 354, 538 A 191 (holding 
that an appeal will lie from an or- 
der of court on a petition of a street 
railway company appointing viewers 
to assess damages, and approving 
bonds of the petitioner, seeking to 
complete its circuit by the use of 
tracks of another railway company, 
although no assessment of damages 
has been made, the petitioner, under 
the statute, having the right at once 
to possession of the tracks, leaving 
the other company but the single 
remedy of compensation). 

Tenn.—Tennessee Cent. R. Co. v. 
Campbell, 109 Tenn. 640, 75 SW 1012 
(judgment for recovery of the land 
final and appealable, although the 
question of damages to which the 
landowner is entitled is still pend- 
ing and undetermined). 

Wis.—In re Horicon Drain Dist., 
129 Wis. 42, 108 NW 198; Milwaukee, 
etc., Re €o. va Strange, 63 sWiss 178, 
23 NW 432; Wisconsin Cent. R. Co. 
v. Cornell Univ., 52 Wis. 537, 8 NW 
491; Wisconsin Cent. R. Co. v. Cor- 
nell Univ., 49 Wis. 162, 5 NW 381. 

See also Eminent Domain [15 Cye 
948 et seq, 1015]. 

[a] “A final order in a proceed- 
ing to condemn land for a public 
purpose is an order of confirmation, 
or an order dismissing the proceed- 
ing or any order terminating the 
matter finally.” In re Simmons, 206 
N. Y. 577, 579, 100 NED 455. 

68. Alameda v. Cohen, 133 Cal. 5, 
; Los Angeles v. Pomeroy, 
340, 64 P 477 (both under 
Code Civ. Proc. § 939 subd 38). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tory,®® unless they come within some special statu- 
Defendant may not appeal from 
a judgment dismissing the petition in condemnation 
proceedings, although such dismissal is had on peti- 
tioner’s motion, and for unsound reasons, and after 
a refusal of the court to act on defendant’s motion 
Nor are discretionary orders in such 
proceedings reviewable on appeal, in the absence of 
And of course no appeal will 
lie where a statute expressly makes the decision of 


tory provision.’? 


to dismiss.‘ 


abuse of discretion.” 


APPEAL AND ERROR 


able.*° 


decision.** 


right,’° but not 


the lower court final in the sense of not review- 


69. U. S.—Luxton v. North River 
Bridge Co., 147 U. S. 3387, 13 SCt 356, 
37 L. ed. 194 [dist Wheeling, etc., 
Bridge Co. v. Wheeling Bridge Co., 
L38>U. S287; 21. SCt301, 349 iL» ed. 
967]; Chesapeake, ete., Canal Co. v. 
Union Bank, 8 Pet. 259, 8 L. ed. 937; 
Southern R. Co. v. Postal Tel.-Cable 
Go., 93 Fed. 393, 35 CCA 366 [aff 179 
U. S. 641, 21 SCt 249, 45 L. ed. 355] 
(order appointing commissioners to 
assess damages not a final order to 
which a writ of error will lie). 

Colo.—Burlington, etc., i : § 
Colorado Eastern R. Co., 45 Colo. 
222, 100 P 607, 16 AnnCas 1002 and 
note. 

D. C.—Rudolph v. Sensener, 39 
App. 385 (order of dismissal in na- 
ture of voluntary nonsuit). 

Tll.—-Damon v. Barker, 239 Ill. 637, 
88 NE 278; Chicago Terminal Trans- 
fer R. Co. v. Preucil, 236 Ill. 491, 86 
NE 117 (order denying motion to 
dismiss petition); Roby v. South 
Park Comrs., 215 Ill. 200, 74 NE 125. 


Ky.—Allison v. Taylor, 3 T. B. 
Mon. 7; Tillie v. Mitchell, 102 SW 
263, 31 KyL 389. 

Mass.—Crompton Carpet Co. v. 


Worcester, 119 Mass. 375. 

Minn.—Prahl ;v. Brown County, 
104 Minn. 227, 116 NW 483 (mere 
order for judgment); Duluth Trans- 
fer R. Co. v. Duluth Terminal R. 
Co., 81 Minn. 62, 88 NW 497 (order 
appointing commissioners); Minne- 
sota Cent. R. Co. v. Peterson, 31 
Minn. 42, 16 NW 456. 

Mo.—St. Joseph Terminal R. Co. v. 
Hannibal, etc, R. Co. 94 Mo. 535, 
6 SW 691. 

Mont.—Chicago, ete, R. Co. v. 
White, 36 Mont. 437, 93 P 350 (order 
authorizing the payment of a fund 
deposited in court in condemnation 
proceedings to the person entitled 
thereto; not appealable under a stat- 
ute as a special order after final 
judgment, nor as an order directing 
the delivery, transfer, or surrender 
of property). 

ING Ye== ine rew Simmons <2 0GanN, Ye 
577, 100 NE 455 (holding that an 
order in a condemnation proceeding 
denying a motion to amend “the 
proceedings and the map filed” is 
not a final order, and an appeal 
therefrom will not lie to the court 
of appeals). 

INte Gl Carolina, »etc.,. ks .COv av. 
Bailey, 148 N. GC. 380, 55 SE 778 
(order of superior court in condem- 
nation proceedings remanding the 
eause to the clerk that he may hear 
the same is interlocutory); Holly 
Shelter R. Co. v. Newton, 133 N, C. 
132, 45 SE 549 (order remanding 
cause to clerk for hearing); Hen- 
drick v. Carolina Cent. R. Co., 98 
N. C. 431, 4 SE 184; American Union 
. Co. v. Wilmington, etc., R. Co., 
83 Nn C.7 420: 

Oh.—Cameron v. Workman, 30 Oh. 
St. 58; Steubenville, etc, R. Co. v. 
Patrick, 7 Oh. St. 170; Toledo, 
ReiCoriy "Toledo, ete! RsiCo; ¢xLOh. 
Gir: MCtl2 521,838 Oh. Cir Dee. 566; 
Hauff vy. Cincinnati, ete. R. Co., 
Oh. Cir. Ct. 470, 3 Oh. Cir. Dec. 230. 

Pa.—In re Blandburg Water Co., 
233 Pa. 230, 82 A 77 (no appeal from 
order approving a bond in proceed- 
ings by a water company for ap- 
propriation of the water of 2 
stream); Pittsburg, etc, R. Co. v. 
Gamble, 204 Pa. 198, 538 A 759 (order 


fixing amount of bond); Twelfth 
Street Market Co. vy. Philadelphia, 
ete., R. Col, 142° Pa. 580; 21% A902, 
989 (order approving bond); O’Hara 
v. Pennsylvania R. Co., 2 Grant 241; 
Im re: Perrys Tp: Road; 36 Pa. Super: 
131 (order setting aside report of 
viewers); In re Washington St., 30 
Pa. Super. 542 (order giving leave to 
apply for appointment of road view- 
ers if parties fail to agree); Bar- 
nett’s Case, 28 Pa. Super. 361 (order 
setting aside report of viewers). 

Tenn.—Tennessee. Cent. R. Co. v. 
Campbell, 109 Tenn. 640, 75 SW 1012; 
Camp v. Coal Creek, ete., R. Co., 11 
Lea 705. 

Va.—Postal Tel. Cable Co. v. Nor- 
folk, ete, R. Co., 87 Va. 349, 12 SH 
613; Ludlow v. Norfolk, 87 Va. 319, 
12 SE 612. 

Wash.—Hays v. O’Brien, 56 Wash. 
67, 105 P 162; Tacoma v. Nisqually 
Power Co., 54 Wash. 292, 103 P 49. 

W. Va.—White Oak R. Co. v. Gor- 


don, 561 W.Va. 519,556 SB s33i; 
Wheeling, etc., R. Co. v. Atkinson, 53 
W. Va. 539, 44 SE 1773; Wheeling 


Bridge, etc., “Co. v. Wheeling Steel, 


ete., Co., 41 W. Va. 747, 24 SE 651; 
Pack vy. Chesapeake, etc, R. Co., 5 
W. Va. 118. 


Wis.—Putney v. Milwaukee Light, 
etc., Co., 126 Wis. 658, 105 NW 1066 
(denial of motion to dismiss appeal 
to eircuit court); In re Minnesota, 
ete Ra iCos R034 Wish 41915 878) INW, 
753 (order denying petitioner’s mo- 
tion to dismiss fhe petition). 

See also Eminent Domain [15 Cyc 
948 ‘et seq, 1015]. 

70. In re New York Cent., ete, R. 
Co., 64 N. Y. 60 (Corder of special 
term setting aside the report of com- 
missioners appointed to appraise 
land sought to be taken for railroad 
purposes); Philmunt Water Comrs. 
v. Shutts, 25. App. Div. 22, 49 NYS 
319 (holding that an order at a 
special term sustaining a motion to 
send back the report of commission- 
ers appointed to condemn real prop- 
erty, to have them embody in said 
report an itemized statement of the 
elements entering into the awards, 
and which thus delays a motion by 
one party to confirm the report, af- 
fects a substantial right of the lat- 
ter party, and is therefore appeal- 
able under Code Civ. Proc. § 1356); 
In re New York, ete., R. Co.,.33 Hun 
231; Albany, etce., R. Co. v. Dayton, 
10 AbbPrNS 182; Pinckney’s Case, 
18 AbbPr 356; Porter v. Armstrong, 
134 N. C. 447, 46 SHE 997 (holding 
that an order in a proceeding, under 
Code § 1297, for a drainage ditch, 
which directs matters which are 
properly for the determination of the 
commissioners to be referred to a 
jury, is within Code § 548, authoriz- 
ing an appeal from an order or de- 
termination of a superior court 
judge involving a matter of law 
which affects a substantial right); 
Atlantic Coast-Line R. Co. v. South 
Bound yRaiCoy ose oliianoo: SE 
553 (holding that, where an appeal 
is' allowed by a circuit court under 
Rev. St. [1893] § 1747, from the 
verdict of a jury impaneled to con- 
demn land for a right of way, as 
the order of the circuit court allow- 
ing an appeal involves the merits of 
the case, and affects the substantial 
rights of the parties, it can be re- 
viewed.on appeal under Code § 11 


[§ 396] h. Contempt Proceedings.” 
eral rule a judgment or order in proceedings to 
punish for contempt is appealable or subject to writ 
of error if it is a final one affecting a substantial 


final order 


[3C.J3.] 555 


Nor will an appeal lie, in the absence of 
special statutory provision from an order refusing 
to set aside a final order for the condemnation of 
land. The appeal should be taken from the original 


As a gen- 


otherwise, unless it comes within | 


subd 38, allowing appeals from a 
in a special proceeding 
affecting substantial rights, or from 
an intermediate order involving the 
merits, if the proceeding is regarded 
as a special proceeding). 

Orders determining action and pre- 
yeuting judgment, etc. see supra § 


71. Roby v. South Park Comrs., 
215 Ill. 200, 74 NE 125: 

72.- St. Louis, etc, BR, Co... v. St: 
Louis, 92 Mo. 160, 4 SW 664; In re 
Kings County El Re Co. °32 N.Y 
95; In re Hatch, 74 N. Y. 611;-In re 
New York Cent., ete., R. Co., 64 N. Y. 
60; In re New York, ete, R. Co., 40 
HowPr (N. Y.) 335; In re Bowery 
Extension, 12 HowPr (N. Y.) 97%; 
North Pennsylvania R. Co. v. Davis,. 
26 Pa. 238. 

73. In re Delaware, etc., Canal Co.,. 
69 N. Y. 209 (holding that the provi-- 
sion of a general railroad act [L. 
(1850) c¢ 140 § 18] making the de- 
cision of the supreme court final in 
the matter of appraisal of lands 
taken for railroad purposes by pro- 
ceedings in invitum was not abro- 
gated by the general statute in rela- 
tion to special proceedings LL. 
(1854) ¢ 270] authorizing an appeal! 
from “a final order affecting a sub-—- 
stantial right made in a special pro- 
ceeding’). See also Eminent Do- 
main [15 Cye 944 et seq]. 

74 Eureka, ete, R. Co. v. Me- 
Grath, 74 Cal. 49, 15 P 860; Califor- 
nia Southern R. Co. v. Southern Pace. 
Re Co. 165 Cals 295; 45Ps 13: 

75. Appeal and review in contempt 
proceedings generally see Contempt 
[9 Cyc 61 et seq]. 

76. U. S.—In re Merchants’ Stock, 
ete, Co: 223) U. Se 6389) 132 9SCE 3395 
56 L. ed. 584; Alexander v. U. S., 201 
U.S. Dit, 26. cSCt'356) 50) dat edi 686e 
Bessette v. W. B. Conkey Co., 194 U. 
S. 324, 24 SCt 665, 48 L. ed. 997: 
Worden v. Searls, 121 U. S. 14, 7 SCt 
814; 30 L. ed. 853 (order fining party 
for contempt in violating injune- 
tion); Butler _v. Fayerweather, 91 
Wed. 458, 33 CCA 625: 

Conn.—Baldwin vy. Miles, 58 Conn. 
496, 20 A 618. 

D. C.—Pierce v. U. S., 37 App. 582. 

Ill.—Lester v. Peo., 150 Til. 408, 
23 NE 387, 37 NE 1004, 41 AmSR 
375; Sercomb vy. Catlin, 128 Ill. 556, 
21 NE 606, 15 AmSR 147 [aff 25 
Illy Ay 194 Jin Peo. <v. Cohen, (68) Lis 


A. 115 (order of municipal court 
committing for contempt). 
Ky.—Rural Home Tel. Co. v. Ken- 


tucky,, ete. Tel, etes);Co., s 100 may 
847, 30 Kyl 1230; Newport v. New- 
port Light Co., 92 Ky. 445, 17 SW 
435 (holding that a judgment in pro- 
ceedings for contempt against the 
mayor and council of a city for dis- 
obeying a judgment enjoining them 
from making contracts for lighting 
the streets, adjudging them to be in 
contempt, was a final judgment, and 
‘ -—Williamson vy. Carnan, i 
as 184 1 Gill 
o.—State v. Bland, 189 Mo. 197 
88 SW 28; State vy. Lucksin j 
Mo. A. 289. IN 
. Y.—Watrous v. Kearney, 79 N. 
Y. 496; Ludlow v. Knox, 4 ADD. Dee. 
326, 7 AbbPrNS 411; Saal v. South 
Brooklyn R. Co., 122 App. Div. 364, 
106 NYS 996; Peo. v. Board of State 
Canvassers, 74 Hun 179, 26 NYS 345; 


556 [3C.J.] 


some special statutory provision.”* 


an order which is absolute in adjudging one guilty 
prescribing a punishment, 
mitting him or imposing a fine, is appealable or re- 
An order discharging 
a former order by which a party was required to 
show cause why he should not be punished as for 
a final order affecting a substantial 


of contempt, 


viewable by writ of error.’® 


contempt is ‘‘ 


right, 


Newell v. Cutler, 19 Hun 74 (hold- 
ing that an order of a county judge 
adjudging a party guilty of con- 
tempt in violating an injunction was 
appealable, under the code, as an 
order “affecting a substantial 
right’); Holstein v. Rice, 15 AbbPr 
307, 24 HowPr 135. 

Oh.—Campbell v. Shotwell, 7 Oh. 
Dec. (Reprint) 473, 3 CineLBul 433. 

Or.—State v. Downing, 40 Or. 309, 
53 P1863; 66 P 9L7 

R. I—Jastram v. McAuslan, 29 R. 
I. 390, 71 A 454, 17 AnnCas 320 and 
note. 

Tenn.—Brooks v. Fleming, 6 Baxt. 


331. 

Utah.—Ex p. Whitmore, 9 Utah 
441, 35 P 524. 

Wis.—Karel v. Conlan, 155 Wis. 


221, 144 NW 266, 49 LRANS 826 
(holding that an order of a court 
commissioner, affirmed by the cir- 
cuit court, adjudging a defendant 
guilty of contempt for refusal to 
answer questions on an examination 
of adverse parties before trial, is 
appealable as a final order affecting 
a substantial right made in a special 
proceeding); Witter v. Lyon, 34 Wis. 
564 


And see other cases infra this sec- 


tion. See also Contempt [9 Cyc 62 
et seq]. 
[a] Order made in action.—An 


order adjudging a defendant guilty 
of contempt in disobeying the judg- 
ment in an action, and appointing a 
referee to ascertain and report plain- 
tiff’'s loss and injury, is not appeal- 
able to the court of appeals, since 
such order is interlocutory, and not 
final, and is made in the action, and 
not in a special proceeding. Ray v. 
New York Bay Extension R. Co., 155 
N. Y. 102, 49 NE 662. 

{b] When the right “to remit all 
or any part” of a fine imposed for 
contempt is reserved, the judgment 
is not final. Home Plectric Light, 
ete., Co. v. Globe Tissue Paper Co., 
145 Ind. 174, 44 NE 191. 

Order affecting substantial rights 
see also supra § 265. 

Irreparable injury under Louisiana 
statute see supra § 276. 

Fast bill of exception’. ba Geor- 
gia statute see supra § 2 

77. S.—Alexander ss Ty, S:,6201 
U. S. sity “56 SCt 356, 50 L. ed. 686; 
Newport Light Co. v. Newport, 151 
We S520, 14 SCt 429, 38 L. ed. 259 
(holding that the decision by the 
highest court of a state construing 
its own prior judgment, and holding 
that a party thereto has not been 
guilty of contempt, is not an ap- 
pealable final judgment); McMicken 
Vemberine | 20m tows desi elo: lu.e eds 
857. 

Colo.—Cooper v. Peo., 13 Colo. 337, 
373, 22 P 790, 6 LRA 4380. 

Ga.—wWilliams v. Lampkin, 51 Ga. 
214. 

Hawaii—In re Holt, 20 Hawaii 
255 (order to appear before grand 
jury and answer a question upon 
pain of being adjudged guilty of a 
contempt). 

Tll.—Springfield v. Edwards, 84 Ill. 
626 (order for attachment for dis- 
obedience of injunction); Stone v. 
Burry, 63 Ill. A. 285; McEwen v. Mc- 
Ewen, 55 Ill. A. 340 (holding that 
an appeal will not lie from an order 
directing an attachment to be issued 
against defendant for failure to pay 
temporary alimony, such order not 


made in a special proceeding,’’ 
meaning of a statute allowing an appeal from such 


APPEAL AND ERROR 


Thus, as a rule, 


and com- 


within the 


being final); Sercomb v. Catlin, 25 
Ill. “A. 194. faff. 128 Ti. 556) 21 eNE 
606, 15 AmSR 147]. 

Ind.—In re Ray, 155 Ind. 31, 57 


NE 243 (holding, under Burns Rev. 
St. [1894] § 430, providing that, on 
refusal of a witness to attend or 
testify, the court may order such 
witness to attend and testify, and, 
on failure to obey, he shall be dealt 
with as for a contempt, that such 
order, being merely preliminary to 
an adjudication of contempt, is in- 
terlocutory, not final, and hence no 


appeal will lie _therefrom); Home 
Hlectrie Light, ete, ‘Co._v. Globe 
Tissue Paper Co., 145 Ind. 174, 44 


NE 191 (entry by court, pending an 
action for injunction, that it found 
defendant guilty of contempt in dis- 
obeying a _ restraining order, and 
‘now assesses a fine of one hundred 
($100.00) dollars against the defend- 
ant, reserving the right to remit all 
or any part of said fine at any time 
before the final disposition of this 
cause’’). 

La.—Desina’s Suce., 118 La. 278, 42 
S 936; State v. Judge Ouachita Par- 


ish Ct., 31 La. Ann. 116. 
Md.—-Williamson v. Carnan, 1 Gill 
& J. 184. 
Minn.—Menage vv. lLustfield, 30 


Minn. 487, 16 NW 398; Semrow v. 
Semrow, 26 Minn. 9, 46 NW 446. 

N. J.—In re Doland, 69. Nets eHia 
802, 64 A 1091 [aff 69 N. J. Eq. 466, 
59 A 879]; Coryell v. Holcombe, 9 N. 
dig JO, 650. 

N. Y.—Steinman v. Conlon, 208 N. 
Y. 198, 101 NE 863 (holding ‘that an 
order ‘adjudging a party to a sup- 
plementary proceeding guilty of con- 
tempt for failure to appear for ex- 
amination and imposing punishment 
by a fine is not appealable to the 
court of appeals, as a matter of right 
as a final order in a special proceed- 
ing, as it does not finally determine 
the proceeding); Ray v. New York 
Bay Extension R. Co, 155 N. Y. 102, 
49 NE 662; Atlantic, ete., Tel. Co. v. 
Baltimore, ete., R. Co., 87 N. Y. 355 
(holding that, where, after issuance 
of an injunction order restraining 
defendant corporation, its officers, 
etc., from doing certain acts, an or- 
der was granted, directing that an 
attachment as for contempt issue 
against G, its president, returnable 
at special term at a day named, the 
order affected no substantial right 
of defendant, and therefore was not 
reviewable on appeal to the court 
of appeals); Brinkley v. Brinkley, 47 
N. Y. 40; Siegel v. Solomon, 92 NYS 
238; Buel v. Street, 9 Johns. 448; 
McCredie v. Senior, 4 Paige 378. 

S. C.—Messervy v. Messervy, 79 
S. C. 58, 60 SE 692 (holding that an 
order requiring defendant to show 
cause why he should not be attached 
for contempt in failing to comply 
with a prior order to pay temporary 
alimony and counsel fees is not ap- 
pealable). 

Tex.—Andrews v. Andrews, Dall. 
427 (holding that an order overrul- 
ing a motion for an attachment 
against defendant for contempt, and 
to compel the performance by him 
of a decree for alimony pendente lite, 
was interlocutory and not appeal- 
able). 

Wash.—State v. King County Su- 
per: Ct. 767 Wash. 370; W2i Passe: 

See Svensson v. Bateman, 42 Can. 
S. C. 146. ’ 
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an order;*® and the same is true of an order refus- 
ing to set aside a previous order granting an attach- 
ment against defendant as for a contempt in re- 
fusing to appear in supplementary proceedings.*® 
But an order adjudging a contempt, and prescribing 
a punishment conditional upon the action of the 
party in contempt, is not a final order, and is there- 
fore not appealable.** 
an order adjudging a party in contempt, but reserv- 
ing the question of punishment for further con- 


Nor will an appeal lie from 


And see infra this 
section. 

78. U. S.—Alexander vy. U. S., 201 
U. S. 117, 26 SCt 356, 50 L. ed. 686; 
Continental Gin Co. v. Murray Co., 
162 Fed. 873, 89 CCA 563; Wilson v. 
Calculagraph Co., 153 Fed. 961, 83 
CCA 177; Flower v. MacGinniss, 112 
Hed, 13) 50. CCAy 291 Butlerssives 
Fayerweather, 91 Fed. 458, 33 CCA 
625 (holding that an order in an 
equity cause committing a witness, 
not a party to the suit, for con- 
tempt in refusing to testify, is final, 
and reviewable on a writ of error 
sued out by the witness before final 
decree in the cause). 

D. C.—Pierce vy. U. S., 37 App. 582. 

Ga.—Gray v. Gray, 127 Ga. 345, 56 
SE 438 

I1l.—Lester v. People, 150 Ill. 408, 
23 NE 387, 37 NE 1004, 41 AmSR 
375 (order fining for contempt in not 
obeying an order of court). 

Ind.—McKinney v. Frankfort, etc., 
R. Co., 140 Ind. 95, 38 NE 170, 39 NE 
500 (void order committing for con- 
tempt one not a party to the action 
in which the order was made). 

N. Y.—King v. Ashley, 179 N. Y. 
281, 72 NE 106 [aff 96 App. Div. 
143; 89 NYS 482]; Strong v. Randall, 
177 N. Y. 400, 69 NE 721; Brinkley v. 
Brinkley, 47 N. Y. 40; "Brie R. Co. 
v. Ramsey, 45 N. Y. 637 (the last 
two cases under a statute giving an 
appeal from a final order affecting 
a substantial right made in a spe- 
cial proceeding); Weaver v. Brydges, 
85 Hun 503, 33 NYS 132: Boon v. 
McGucken, 67 Hun 251, 22 NYS 424; 
Peo. v. Warner, 51 Hun Beyer NYS 
168" [atisl25 Ns Yo e746, 22'7, NE 407]; 
Newell v:. Cutler, 19 Hun 74; Forbes 
v. Willard, 54 Barb. 520, 37 HowPr 
193; Smith v. Drury, 22 NYWklyDig 3. 

Or.—State v. Downing, 40 Or. 309, 


58) 863,66) Be 917. 
State, 16 Wyo. 


Wy o.—Porter v. 
131; 1) P 385. 
agand see other cases supra note 
[a] An order requiring a witness 
to answer, who has claimed the 
privileges of the fourth and fifth 
amendments to the constitution of 
the United States, is interlocutory 
in the main suit; but if the witness 
persist in the refusal and is ad- 
judged in contempt, the contempt or- 
der is appealable. Alexander v. U. 


other cases 


S., 201 US S. 107, 26 SCt 356) 50) 1: 
ed. 686. : 
[b] Stay of execution only.— 


Where a judgment against a defend- 
ant for contempt contained a clause 
that further proceedings therein be 
stayed until further order of the 
court, and that defendant have sixty 
days to file a bill of exceptions, it 
was held that the clause was effec- 
tive only for the purpose of staying 
execution, and was not such a with- 
holding of a final conclusion as to 
prevent an appeal being taken. State 
v. Downing, 40 Or. 309, 58 P 863, 66 


12 Bille 
79. Witter v. Lyon, 34 Wis. 564. 
See also Deppe v. Ford, 89 Minn. 


253, 94 NW 679. 

80. Lamonte v. Pierce, 34 Wis. 483. 

81. Semrow v. Semrow, 26 Minn. 
9, 46 NW 446; Brinkley v. Brinkley, 
47 N. Y. 40; New York, etc., R. Co. 
v. Ketchum, 3 Abb. Dec. (N. Y.) 347. 
And see Ex p. Kurucar, 118 La. 278, 
42 S 936; In re Doland, 69 N. J. Eq. 
802, 64 A 1091. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. 
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sideration,®? from an order requiring one to show 
cause why he should not be punished for contempt 
in failing to appear as a witness,®* or from a mere 
initiatory order directing an attachment to issue for 
the purpose of bringing the party before the court 
to answer interrogatories.*+ It has also been held 
in some jurisdictions that an interlocutory remedial 
order or decree imposing a fine for violation of a 
preliminary injunction is not appealable or subject 
to writ of error, the remedy being by appeal from 
the final decree in the cause, or by habeas corpus 
if there is an illegal imprisonment.®® An order 
punishing a person for contempt in disobeying an 
injunction is not appealable, where the contempt 
proceeding was not, and could not be, used as a 
remedy to enforce obedience to the injunction or to 
indemnify the party injured.®® 

Discretionary orders in contempt proceedings are 
not appealable except in case of abuse of discre- 
tion.®* 


[§ 397] i. Creditors’ Suits. 
82. Menage v. Lustfield, 30 Minn. 


A decree, in a 


APPEAL AND ERROR 


‘ascertainment of all the facts, make 


Oneal 


creditors’ suit, ascertaining the amounts and priori- 
ties of all the debts sought to be established as liens, 
and ordering the sale of the property for payment 
of the debts, is a final decree from which an appeal 
will lie;** and the same is true of an order dis- 
tributing the proceeds of the sale.5° But a decree 
which does not order a sale or payment of com- 
plainant’s demand has been held to be merely in- 
terlocutory.°° In a suit bya creditor to convene 
the creditors of an insolvent corporation, a creditor 
whose debt or lien is disallowed may appeal without 
waiting further action as to debts of the others.®* 
[§ 398] j. Extraordinary Remedies—(1) Man- 
damus. A judgment or order granting or refusing 
a peremptory writ of mandamus is a final one and 
is therefore generally subject to an appeal or writ 
of error under the statutes;°” but interlocutory or- 
ders in mandamus proceedings are not appealable 
or subject to writ of error unless they fall within 
some special statutory provision.?® As a rule an 
order granting or denying an alternative writ of 


Wash. 84, 106 P 501 (order overrul- 


487, 16 NW 398. 

83. State v. King County Super. 
Ct, Of Wash. 370, 1215 Esse. 
McCredie v. Senior, 4 Paige 
CN. YY.) 3:78. 

85. In re Christensen Engineering 
» 194 U. S. 458, 24 SCt 729, 48. L. 
ed. 458; Nassau Electric R. Co. v. 
Sprague Electric R., etc., Co. 95 
Fed. 415, 37 CCA 146; McCall v. Lee, 
66 Fla. 14, 62 S 902; Florida Cent., 
etc., R. Co. v. Williams, 45 Fla. 295, 
Sos, 99s 

S6. State v. Davis, 2 N. BD. 461, 
51 NW 942.. See Williamstown v. 
Darge, 71 Wis. 643, 38 NW 187. 

87. Pardee v. Tilton, 83 N. Y. 623 
(holding that, on the return of an 
order to show cause why a party 
should not be punished for contempt 
for failing to appear before a referee 
for examination, as required by an 
order, the judge has discretionary 
power to make an order substituting 
another referee and directing the 
party to appear before such referee 
at a time stated, and directing the 
contempt proceedings to stand over 
until after such examination; and 
the court of appeals will not review 
the order); Simmonds y. Simmons, 75 
N. Y. 612 (order refusing to punish 
an alleged contempt in violating an 
injunction); Cochrane v. Ingersoll, 
73 N. Y. 613 (holding that the code 
provision that “a judgment may be 
enforced” in certain specified cases 
by punishing the judgment debtor 
for a contempt in refusing to obey 
a judgment was not imperative, and 
the judgment creditor had no claim 
de jure that the power should be 
exercised; that its exercise was in 
the discretion of the court to which 
application was made and that dis- 
eretion, when fairly exercised, was 
not appealable); Sixth Ave. R. Co. v. 
Gilbert. leh Co: fle Nees 1430); 
Witherbee v. Witherbee, 55 App. Div. 
181, 66 NYS 1036 (refusal to punish 
corporation for contempt in taking 
possession of certain property _with- 
out the consent of a receiver); Co- 
lumbia Water Power Co. v. Colum- 
bia, 4 S. C. 388 (allowance of time 
for answering a rule to show cause 
in a proceeding for an alléged con- 
tempt of an injunction order). 


88. Andrews v. National Fay., etc., 
Works, 73 Fed. 516, 19 CCA 548; 
Core v. Strickler, 24 W. Va. 689. 

89. McLaughlin v. List, 5 KyL 
291. 

90. Portwood v. Outon, 1 B. Mon. 


(Ky.) 149; Pickens v. Daniels, 58 W. 


Win “EiAT6 52)SH 215s \feit, Cyc]: 
See also Ogilvie v. Knox Ins. Co., 2 
Black) (CUoy.S.) 539) 17) ed: 349 


(where it was held that, on a cred- 
itors’ bill, the court cannot, until 
after a report by a master and an 


a final decree which will support an 
appeal). 

91. Kahle v. Long Reach Oil Co., 
51 W. Va. 318, 41 SE 233 (holding 
that, where a creditor of an insol- 
vent corporation sued for all, and 
there was a report of the various 
debts against the estate by a com- 
missioner, and an exception taken 
by one creditor to the allowance of 
the debt of another, a decree ad- 
judging the debt no lien, but only a 
general debt, 
‘report, was appealable as to the 
creditor whose debt was disallowed). 
S.—Davies v. Corbin, 112 
5 SCt. 49 28u abies pe dag O25 
Hartman v. Greenhow, 102 U. S. 672, 
26. Iu. ed. 271. 

Ala.—Withers v. State, 36 Ala. 252. 

Colo.—Bean v. Peo., 6 Colo. 98 (al- 
though granted by a judge in vaca- 
tion). 

Ga.—Mineral Bluff Bd. of Educa- 
tion v. Mineral Bluff, 123 Ga. 669, 
51 SE 577 (denial of motion to make 
mandamus absolute). 

Bt tee re Va tlamilton, 49s UileAT 


Ky.—Gay v. Haggard, 133 Ky. 425, 
118 SW 299 (sustaining demurrer to 
petition and dismissing action). 


La.—State v. Richardson, 37 La. 
Ann. 261. 
Be pram re v. Marshall, 9 Md. 
Mich.—Schwab v. Coots, 44 Mich. 


463, 7 NW 61 (holding that a judg- 
ment subjecting a respondent in 
mandamus proceedings to liability 
to pay money or stand imprisoned 
for contempt in neglecting to obey 
the writ is as final as any other 
money or final judgment, and is re- 
viewable). 

Minn.—State v. Webber, 31 Minn. 
211, 17 NW 339 (under a statute al- 
lowing appeal from a final order af- 
fecting a substantial right, made in 
a special proceeding). 
sunt ouk ee v. Sutterfield, 54 Mo. 

N. Y.—Peo. v. Richmond County 
Bd. of Canvassers. 156 N. Y. 36, 50 
NE 425; Peo. v. Haws, 34 Barb. 69; 
Peo. v. Schoonmaker, 19 Barb. 657. 
See also Peo. v. Hertle, 46 App. Div. 
505, 61 NYS 965. 

N. D.—Oliver ve Wilson, 8 N. D. 
590, 80 NW 757, 73 AmSR 784 and 
note (final order affecting a sub- 
stantial right made in a special pro- 
ceeding). 

Oh.—State v. Ottinger, 43 Oh. St. 
457, 3 NE 298. ' 

S. C—Matthews v. Nance, 49 S. 
C. 322, 27 SE 100; Pinckney v. Hene- 
gan, 33 S. C. L. 250, 49 AmD 592. 

Tex.—Keasler Lumber Co. v. Clark, 
(Civ. A.) 151 SW 345. 

Wash.—State  v. 


Lamprey, 57 


and recommitting. the |' is 
‘Fed. 440, 


ing motion to quash a peremptory 
writ of mandamus appealable under 
statute allowing an appeal from any 
order affecting a substantial right 
in a civil action or proceeding and 
which in effect determines ‘the ac- 


tion or proceeding). 


Can.—Langevin vy. Les Commis— 
saires d’Ecole, etc., 28 Can. S. C. 599. 


See also Rex v. Meehan, 3 Ont. L. 


361, 1 OntWR 136. 
See Mandamus [26 Cyc 502, 503]. 
93. S.—Jabine v. Sparks, 1312 
65 CCA 424 (where the 
court allowed further pleading). 
Ala.—Braley v. Clarke, 18 Ala. 436 


‘(order for mandamus to compel sher- 
iff to accept a bond for trial of right 


of property levied on under attach- 


‘ment). 


Fla.—Carter v. Warnock, 57 Fla. 
49, 49 S 186 (refusal to strike por- 
tions of answer to petition for writ 
of mandamus not subject to writ of 
error because not final). 

Ga.—Mineral Bluff Bd. of Educa- 
tion v. Mineral Bluff, 123 Ga. 669, 51. 
SE 577 (overruling of demurrer to 
the answer to an application for 
mandamus, where the court holds 
that the answer raises a question of 
fact and refers the issue to a jury, 
and there has been no final judg- 
ment); Thomas County vy. Hopkins, 
118 Ga. 648, 45 SH 433. 

Ill.—Peo. v. District No. 24 Bd. of 
Education, 236 Ill. 154, 86 NE 206 
(order sustaining demurrer to peti- 
tion without dismissal). 

Minn.—State v. Cook, 119 Minn. 
407, 1388 NW 432, AnnCas1914B 88 
(holding that, under the statute al- 
lowing an appeal from an order sus- 
taining or overruling a demurrer, an 
appeal will lie from an order over- 
ruling a demurrer to the petition 
and alternative writ in mandamus). 

Mont.—State v. Barnett, 49 Mont. 
25254 We P2876 

N. J.—Morris, etc., Dredging Co. v. 
Bayonne, 76 N. J. L. 573, 70 A 134. 
Ketan men v. Bird, 52. Pay Super: 

Tex.—Simmers v. Anderson, (Civ. 
A.) 122 SW 910. 

See Mandamus [26 Cyc 502]. 

Orders determining action and pre- 
enone, judgment, etc. see supra § 


Fast bill of exceptions under Geor- 
gia statute see supra § 277. 

{a] An order striking out a stipu- 
lation with reference to the hearing 
of a mandamus proceeding is not an 
intermediate order imvolving the 
merits and necessarily affecting the 
judgment, from which an appeal is 
authorized by Rev. St. (1898) § 3070, 
where the result would necessarily 
have been the same whether the case 
was submitted in accordance with 


558 [3 C.J] 


mandamus, since it is not a final judgment or order, 
and since it does not affect a substantial right, is 
Nor will an appeal lie from dis- 


not appealable.®* 
eretionary orders.°° 


[§ 399] 


temporary order of prohibition.%® 


the stipulation or on the demurrer 
or motion filed. State v. Policemen’s 
Pension Fund, 121 Wis. 44, 98 NW 


954. 

94. Fla.—State v. Landis, 50 Fla. 
283, 39 S 15 (order granting motion 
to quash alternative writ of man- 
damus, but allowing relator to 


Mo. 
9 Mo. 

Mont.—State v. Barnett, 49 Mont. 
252, 141° P 287 (holding that an or- 
der overruling a motion to quash an 
alternative writ, of mandamus is not 
appealable). 

N. Y.—Peo. v. Clyde, 69 N. Y. 603; 
Peo. v. O’Donnel, 99 App. Div. 253, 
90 NYS 961; Peo. v. Lumb, 6 App. 
Div. 26, 39 NYS 514; Peo. v. Syra- 
cuse, 88 Hun 203, 34 NYS 661. 
tee v. Bird, 52 Pa. Super. 

See Mandamus [26 Cyc 502, 503]. 

95. Peo. v. Coler, 168 N. Y. 6, 60 
NE 1046 (holding. that an order of 
the appellate division affirming an 
order of special term denying a mo- 
tion for a peremptory writ of man- 
damus, which fails to show that the 
writ was refused upon a question of 
law only, and must therefore be as- 
sumed to have been denied as a mat- 
ter of discretion, is not reviewable 
by the court of appeals); Peo. v. 
Clyde, 69 N. Y. 603 (order of gen- 
eral term reversing a special term 
order quashing an alternative writ 
of mandamus and directing a per- 
emptory one, with leave to relator to 
demur to, or take issue on, the re- 
turn); Peo. v. Mitchell, 15 NYS .305, 
21 NYCivProc 111 (order granting 
alternative writ of mandamus). See 
Mandamus [26 Cyc 503]. 

96. Fayerweather v. Monson, 61 
Conn. 431, 23 A 878; Singer Mfg. Co. 
v. Spratt, 20 Fla. 122; Ostmann_ v. 
Frey, 148 Mo. A. 271, 128 SW 253. 
See also Desormeaux v. Ste. Therese, 
43 Can. S. C. 82. See Prohibition [32 


Lawless v. Reese, 3 Bibb 
(Ky.) 479. See also Healy v. Loof- 
bourrow, 2 Okl. 458, 37 P 823. 


Tae v. Livingston County, 
6. 


98. Cockrell v. Rush, 149 Ill. A. 
467. : 
99. Dumont vy. Payne, 68 SW 418, 


24 KyL 288. 

1. See Prohibition [32 Cyc 631]. 

2. McWilliams v. Jacobs, 128 Ga. 
375, 57 SE 509 (holding that a writ 
of error lies from the refusal of a 
judge of the superior court to grant 
jJeave to file an information in the 
nature of a writ of quo warranto). 
See also Quo Warranto [32 
1465]. 

fa] Order in vacation.—But in 
Texas it is held that, as the court of 
civil appeals has no jurisdiction to 
determine appeals from orders made 
in vacation, unless specially author- 
jzed- by statute, an appeal will not 
lie, in the absence of a statute au- 
thorizing it, from the refusal of per- 
mission to file an information in quo 
warranto made in vacation. State 


(2) Prohibition. A judgment dismissing 
an application for a writ of prohibition, or denying 
the writ, is a final one, from which an appeal o- 
writ of error lies under the statutes.®® 
been held that an order granting a writ of prohibi- 
tion is but the commencement of the proceeding, 
and a writ of error will not le therefrom.** 
order granting or denying an alternative writ is in- 
terlocutory and not appealable;°* and the same is 
true of an order overruling a demurrer to a petition 
for a writ of prohibition and refusing to set aside a 
Nor will an ap- 
peal lie from a purely discretionary order granting 


Cyc 


APPEAL AND ERROR 


[§ 400] 


[§ 401] 
But it has 


An 


troversy.® 


vy. Wilkinson, (Civ. A.) 140 SW 826. 

3. Walker v. Norris, 134 Ga. 518, 
68 SE 70 (judgment overruling de- 
murrer. to application for writ of 
quo warranto not appealable); Sayer 
v. Harding, 118 Ga. 642, 45 SE 418; 
Western, éte., R. Co. v. State, 69 Ga. 
524; Lewman v. Alexander, 152 Ill. 
A. 133 (holding that an appeal will 
not lie from an order sustaining a 
motion to withdraw leave to file an 
information in quo warranto, but 
which does not actually dispose of 
the information already filed, as it 
is not final); Peo. v. Saxer, 147 Ill. 
A. 314 (order sustaining a demurrer 
to an information for quo warranto 
not accompanied by a dismissal of 
the action); Com. v. Moore, 199 Pa. 
160, 49 A 557 (holding that, where, 
in quo warranto, the case was con- 
tinued at the trial until certain sub- 
stituted defendants should be noti- 
fied to appear, it was not a final 
order or judgment from which an 
appeal would lie). See also Ma- 
pore. vs Elliott, 8 Ida. 356; 69°-P2 

4 U. S—Rainbow v. Young, 154 
Fed. 489, 88 CCA 421; In re Marmo, 
138 Fed. 201; Carico vy. Wilmore, 51 
Fed. 200. 

Ala.—Barriere v. State, 142 Ala. 
72, 39 S 55: Wilkinson v. Murphy, 20 
Ala. 104; Wade v. Judge, 5 Ala. 130. 

Colo.—Martin y. Second Judicial 
Dist. -Ct., 37 Colo. 110, 86 P 82. 

Ill.— Cormack y. Marshall, 211 Ill. 
519 VOL eN By Oil Oui elke Au Onged patie) 
Cas 256 and note; Ex p. Thompson, 
93 Ill. 89 (where it is said that Peo. 
v. Hessing, 28 Ill. 410, was in effect 
overruled by Hammond y. Peo., 32 
Ill. 446, 83 AmD 286 and note); 
Magerstadt v. Peo., 105 Ill. A. 316; 
Wallace v. Cleary, 5 Ill. A. 384. 

Ind.—Henson vy. Walts, 40 Ind. 170. 
ie Wes p. Mitchell, 1 La. Ann. 

Mich.—In re Brock, 144 Mich. 42, 
107 NW 446; Peo. v. Fairman, 59 
Mich. 568, 26 NW 769; Peo. v. Co- 
nant, 59 Mich. 565, 26 NW 768; Peo. 
ete Cir. Ct. Judge, 30 Mich. 

Nebr.—State vy. Decker, 77 Nebr. 
33, 108 NW 157. 

N. Y.—Peo. v. Erie County Peni- 
tentiary Keeper, 125 App. Div. 137, 
109 NYS 581. 

Pa.—Russell v. Com., 1 Penr. & W. 
82; Com. v. Jones, 3 Serg. & R. 158. 

Utah.—Winnovich y. Emery, 33 
Utah 345, 93 P 988. 

Wash.—Spencer v. Kees, 47 Wash. 


26, Sole Pa69s-) In res Carhnkic. oy 
Wash. 650, 8 P 188. 
Eng.—wWilson’s Case, 7 Q. B. 984, 


53 ECL 984, 115 Reprint 759; Bur- 
are vy. Abbot, 14 East 1, 104 Reprint 
See Habeas Corpus [21 Cyc 385 
et seq]. 3 
{a] Final judgments.—(1) Carico 
v. Wilmore, 51 Fed. 200; State v. 
Smith, 65 Wis. 938, 26 NW 258. (2) 
In_ a habeas corpus proceeding, the 
judgment of the court which either 


hie 
fol 


[8g 398-402 


or denying a writ of prohibition.* 
(3) Quo Warranto. 
of error will generally lie under the statutes from 
a judgment or order in a quo warranto proceeding, 
if it disposes of the case, so that it is a final one;* 
but not otherwise.* 

(4) Habeas Corpus. 
writ of error would not lie to review a judgment in 
habeas corpus proceedings, but under the statutes 
in most jurisdictions such a judgment is subject to 
appeal or writ of error, if it is a final one.* 

[§ 402] k. Injunctions*°—(1) In General. 
appeal will lhe from a final order or decree in a suit 
for an injunction as from other final orders or de- 
crees, and, as a rule, an order or decree is final for 
the purpose of appeal when it disposes of the con- 
But, unless the case comes within some 


An appeal or writ 


At common law a 


An 


remands or discharges the petitioner 
is a final judgment, notwithstanding 
the fact that another similar pro- 
ceeding may be commenced by the 
petitioner. Winnovich v. Emery, 33 
Utah 345, 93 P 988 [overr Mead v. 
Metcalf, 7 Utah 103, 25 P 729, and 
In re, Clasby,..3, Utahis3519P 8525 

[b] Custody of child.—A judg- 
ment rendered in a proceeding by 
habeas corpus, awarding the custody 
of a minor child “until the further 
order of the court,’ is final, and an 


appeal will lie therefrom. Henson 
v. Walts, 40 Ind. 170. See also Cor- 
mack v. Marshall, 211 Ill. 519, 71 


NE 1077, 67 LRA 787 and note, 1 
AnnCas 256 and note. 

{c] Discretionary order not ap- 
pealable.—Peo. v. Walts, 122 N. Y. 
238, 25 NE 266. 

_5. Proceedings for contempt in 
yciatios of injunction see supra § 


6. U. S.—Chesapeake, ete., 
Co. v. Manning, 186 U. S. 238, 22 
SCt 881, 46 L. ed. 1144 (holding that 
an appeal would lie to the supreme 
court of the United States from a 
decree of the court of appeals of the 
District of Columbia reserving a de- 
cree of the supreme court of the 
District for dissolution of _a pre- 
liminary injunction and remanding 
the cause for entry of a permanent 
injunction); Washington, ete., R..Co. 
v. Washington City, 7 Wall. 575, 19 
L. ed. 274; Mica Insulator Co. v. 
Commercial Mica Co., 157 Fed. 92: 
West v. East Coast Cedar Co., 113 
Fed. 742, 51 CCA 416 (both holding 
that a decree dismissing a bill for 
want of equity, dissolving a _ pre- 
liminary injunction previously 
granted and awarding damages to 
defendant for its wrongful issuance, 
is final and appealable, notwithstand- 
ing it directs a reference to ascer- 
tain the amount of such damages, 
as this relates to a matter not with- 
in the issues); Bailey v. Willeford, 
131 Fed. 242, 66 CCA 229 (holding 
that an appeal will lie from an order 
dissolving a preliminary restraining 
order, where it is in fact a final 
order granted on a decision that 
complainant is not entitled to any 
relief under the prayer of his bill, 
although the order does not in terms 
dismiss the bill): Standley v. Rob- 
erts, 59 Fed. 836, 8 CCA 305 [app 
dism 17 SCt 999 mem, 41 L. ed. 1177 
mem] (order final as to certain in- 
terpleaders); Porter v. U. S., 19 F. 
Cas. No. 11,290, 2 Paine 313. 


Ark.—Cooper v. Whissen, 95 Ark. 
545. 130 SW 703. 
Cal.—Peo. v. Mendocino Bank, 133 


Cal. 107, 65 P 124; Crandall v. Woods, 
6 Cal. 449. 

Colo.—Leadville v. Leadville Sewer 
Co., 47 Colo, 118, 107 P 801; Sprague 
v. Locke, 1 =Colo\wA-1 7.585 i page 

I1l.—Cahill ‘v. Welch, 208 Ill. 57, 69 
NE 877; Goddard v. Chicago, etc., R. 
Co., 202 Ill. 362, 66 NE 1066; Wil- 
liams v. Chicago Exhibition Co., 188 
Ill. 19, 58 NE 611; Prout v. Lomer, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


$§ 402-403] 


special statutory provision to the contrary,’ an ap- 
peal will not lie from an order or decree granting, 
eontinuing, refusing, dissolving, or refusing to dis- 


“9 Tli. 831; Weaver v. Poyer, 70 Ill. 
p67; Titus v. Mabee, 25 Ill. 257; Car- 
roll, ins Barry Bros. Transp. Co., 118 
¥1l. A. 230. And see infra this’ sec- 
tion note 8. 

Ind.—Nalb v. Eshelman, 176 Ind. 
253, 94 NE 566 (order enjoining an 
assessment for, and establishment 
of, a drain); Davis v. Fasig, 128 Ind. 
271, 27 NE 726 (decree granting an 
injunction to restrain a city from 
prosecuting violation of a certain or- 
dinance “until the validity of the 
ordinance in question shali have been 
finally determined”); Matter v. Camp- 
bell, 71 Ind. 512. 

“y.—Davis v. Connolly, 104 Ky. 
87, 46 SW €79, 20 KyL 411; Pender- 
gest v. Heekin, 94 Ky. 384, 22 SW 
605, 15 KyL 180 (holding that an 
appeal lies from a judgment dissolv- 
ing an injunction, where it is ren- 
dered on final hearing and is part 
of a judgment dismissing the peti- 
tion); Offut v. Brag tends: 4 Bush 413; 
Carland y. Irvin, 1 Ky. Dec. 1. 

La. —Lahargue v. Waggaman, 28 
La. Ann. 904; McDonogh vy. Collo- 
way, 7 Rob. 442 (judgment refusing 
to make absolute a rule taken on de- 
fendants, after an injunction against 
obstruction of a passageway, to show 
cause why the obstruction should 
not be immediately removed). 

Md.—Ridgely v. Wilmer, 97 Md. 
725, 55 A’ 488; Schluderberg v. Rob- 
ertson, 60 Md. 602. 

Mich.—Garth Lumber, etc., Co. v. 
Johnson, 150 Mich. 73, 113 NW, 591; 
Schmelzer v. Bartlett Tum. ‘Cor 142 
Mich = 133505 105) IN Win 229 Ladd v. 
Flynn, 90 ‘Mich. 181, 51 NW 203 (or- 
der abating a fence); Brown v. Ring, 
(7 Mich. 159, 43 NW COW aL Los 
Hodges v. McDuff, 69 Mich. 76, 36 
NW 704; Toledo, ete., COs, Ve4 e= 
troit, etc., Rs Co., 61 Mich. 9, 27 NW 
715; Smith v. ‘Walker, 57 Mich. 456, 
22 NW 267, 24 NW 830, 26 NW 783 
(holding that a decree which grants 
the principal relief prayed, and gives 
complainant the immediate benefit of 
judicial action by an injunction that 
‘in effect puts an end to defendant’s 
business, is appealable, even though 
a farther decree may be necessary 
upon completion of an accounting); 
Merchants’, etce., Nat. Bank v. Kent 
Cir. Judge, 43 Mich. 292, 5 NW 627. 

Miss.—Anderson v. Henderson, 103 
Miss. 211, 60 S 137 (decree vacating 
temporary injunction and dismissing 
the bill). 

Mo.—Kansas City Cable R. Co. v. 
Kansas City, 29 Mo. A. 89 (refusal 
to grant a temporary injunction and 
dismissal of plaintiff’s petition). 

Nebr.—Rickards v. Coon, 13 Nebr. 
419, 14 NW 162 (order perpetually 
enjoining the sale of land). 

N.. M.—Eagle Min., etc., Co. v. 
Lund, 15 N. M. 696, 113 P 840: Seta 
mento Valley Irr. Co. v. Lee, 15 N. 
567, 113 P 834 

Porto Rico.—Central Altagracia v. 
Javierre, 3 Porto Rico Fed. 256. 

Tenn.—Bradford y. Jellico, 1 Tenn. 
Ch. A. 700; Brown vy. Wright, 1 Tenn. 
Ch. A. 153 (in both cases dissolving 
injunction and dismissing ape 

Tex.—Gulf, etc, Ft. 
Worth, etc., R. Co., 68 tea; ‘98, ‘3 SW 
199553 SW 564: Perry v. Turner, (Civ. 
A.) 108 SW 192 ; Clevenger v. May- 


field, (Civ. A.) 86 SW 1062. 
Utah.—North Point Consol. Irr. 
Co. v. Utah, ete., Canal Co., 14 Utah 


155, 46 P 824 

Va.—Neblett v. Shackleton, 111 Va. 
707, 69 SE 946, 32 LRANS 577, Ann 
Casi912A 117. 

Wash.—Peters v. Lewis, 28 Wash. 
866, 68 P 869 (holding that a judg- 
ment against plaintiff in a suit for 
an injunction, on a demurrer being 
sustained to the complaint, and on 
his declining to plead further, is not 
an order denying a temporary injunc- 
tion, which is unappealable, but a 


APPEAL AND ERROR 


[§ 403] 


] final and appealable judgment); Don- 


a v. Johnson, 9 Wash. 187, 37 P 

[a] An order setting aside a sale 
of the property of a corporation 
made in disregard of an injunction 
issued in the same suit is a final 
order, from which an appeal lies. 
cae v. Lowe, 89 Fed. 881, 32 CCA 

[b] Pending appeal.—Under Ky. 
Civ. Code § 747, an order either con- 
tinuing or refusing to continue, 
pending an appeal, an injunction dis- 
solved on final hearing, is subject to 
revision by the court of appeals. 
Davis v. Connolly, 104 Ky. 87, 46 SW 
Coy aZOR eye 4 de 

[ec] Pendency of motion for as- 
sessment of damages on dissolution. 
—Under Rev. St. (1889) § 5500, pro- 
viding that ‘upon the dissolution of 
an injunction, in whole or in part, 
damages shall be assessed,” ete., an 
appeal may be taken while a motion 
for the assessment of damages is 
pending, the effect of the appeal be- 
ing to suspend action on the motion 
until a final determination of the 
case. Joplin, etc., R. Co. v. Kansas 
City, etc., R. Co., 135° Mo. 549,-37 SW: 
540 [overr Pacific R. Co. v. Burger, 
32 Mo. 578]. 

[d] In an action for an injunc- 
tion and for damages, a judgment 
for defendant after a hearing on the 
injunction is a final judgment, from 
which an appeal will lie, because it 
has disposed of the entire case as to 
plaintiff, his claim for damages rest- 
ing on the tort he is seeking to en- 
Joins » North. Point Cons, irre ‘Con ive 
Utah, etce., Canal Co., 23 Utah 199, 63 
P 812. 

7. See infra § 403. : 

8. U. S.—Mitchell Store Bldg. Co. 
Van Carrolloncos: WlenS-toloso tas Ole 4 LO. 
58 L. ed. 650; Paducah vy. East Ten- 
nessee Tel. Co., 229 U. S. 476, 33 
SCt 816, 57 L. ed. 1286 (no appeal 
from a decree continuing an injunc- 
tion against a municipality, unless it 
shall adopt an ordinance specified 
therein, as the decree is not final); 
Covington v. Covington First Nat. 
Bank, 185 U. S. 270, 22 SCt 645, 46 
L. ed. 906 (holding that a decree of 
a circuit court of the United States 
in a suit to enjoin the threatened as- 
sessment and collection of munic- 
ipal taxes on shares of stock in a 
national bank, under the act of 
March 21, 1900, as discriminating 
and impairing the obligation of a 
contract which was res judicata, by 
which decree the collection of such 
taxes for the years prior to the pas- 
sage of that act was enjoined for 
discrimination, and the cause was 
expressly retained for future deter- 
mination as to the right to enjoin 
the collection of any assessment on 
such shares for 1990 and subsequent 
years, was not a final decree for the 
purpose of an appeal to the supreme 
court); Winters v. Ethell, 132 U. S. 
207, 10 SCt 56, 33 L. ed. 339 (decree 
for plaintiff on a bill for an injunc- 
tion and an accounting, and for the 
payment to plaintiffs of the amount 
found due them, granting an injunc- 
tion and ordering an accounting be- 
fore a referee); Keystone Mangan- 
ese, etc., Co. vy. Martin, 132 U. S. 91, 
10 SCt 32, 33 L. ed. 275 (decree per- 
petually enjoining defendant from 
entering upon, or removing minerals 
from, plaintiff's land, and ordering 
an account to be taken of minerals 
already removed); Thomas v. Wool- 
dridge, 23 Wall. 283, 23 L. ed. 135; 
Moses v. Mobile, 15 Wall. SSiiawal ar 
ed. 176; Verden v. Coleman, 18 How. 
86, 15 L. ed. 272; McCollum v. Eager, 
J2EHOW Bolo lisamed f1o;, tintart Vv. 
Ballon, 9 Pet, 156, 9 L. ed. 85; Young 
v. Grundy, 6 -Cranch 51, 3 L. ed, 149; 
Pressed Steel Car Co. v. Chicago, etce., 
RCo WO2n Med, old, lilo CCAy Tel, 


faa] (bad 


solve, a preliminary injunction or from any other 
mere interlocutory order or decree.® 
(2) Special Statutory Provisions. 


In 


Vicksburg Waterworks Co. v. Vicks- 
burg, 153 Fed. 116, 82 CCA 250; Frye 
v. Carstens, 130 Fed. 766, 65 CCA 192 
(order dissolving injunction); Mon- 
tana Ore Purchasing Co. v. Butte, 


etc., Min. Co., 126 Fed. 168, 61 CCA 
426; Omaha, etc., R. Co. v. Chicago, 
etc., R. Co., 106 Fed. 586, 45 CCA. 


474 (order refusing injunction); Ries 
v. Henderson, 78 Fed. 515, 24 CCA 
194; Raymond vy. Royal Baking 
Powder Co., 76 Fed. 465, 22 CCA 276; 
Lockwood v. Wickes, 75 Fed. 118, as 
CCA 257; Denver, ete, R. Co. 
Walker, 68 Fed. 23, 15 CCA 188; 
Dreutzer v. Frankfort Land Co}; 65 
Fed. 642, 13 CCA’ 73; Robinson v. 
Belt, 56 Fed. 328, 5 CCA 521; Clark 
v. Shelton, 5 F. Cas. No. 2833b, 1 
Hempst. 207. As to appeals allowed 
by statute to’ the circuit court of 
appeals from interlocutory orders or 
oie. in injunction suits see infra 

Ala.—Wilkinson v. Searcy, 74 Ala. 
243; Calhoun v. Powell, 42 Ala. 645; 
Ex p. Sanford, 5 Ala. 562; Glover v. 
Robinson, Minor 101; Johnson vy. 
Henry, Minor 13. 

Ariz—Bogan v. Pignataro, 3 Ariz. 
383, 29 P 652 (order dissolving tem- 
porary injunction); Putnam v. Put- 


nam, Ariz. 259, 14 P 356 (order 
refusing to dissolve temporary in- 
junction). 


Ark.—Sanders v. Plunkett, 40 Ark. 
507; Miller v. O’Bryan, 36 Ark. 200 
(order refusing injunction); Citizens’ 
Bank vy. Walker, 26 Ark. 468; Ex p. 
Hawley, 24 Ark. 596; Haynie v. Mc- 
Lemore, 12 Ark. 397. 

Cal.—Martin v. Travers, 7 Cal. 253; 
Richards v. McMillan, 6 Cal. 422 

Colo.—Denver v. Monash, 21 Colo. 
453, 42 P 662 (holding that, where 
a temporary injunction is granted, 
and the judge, in vacation, signs a 
decree purporting to make it per- 
manent, there is no final judgment 
from which an appeal will lie). 


Dak.—Cole vy. Cady, 2 Dak. 29, 3 
NW 322. 
Del.—Tebo v. Hazel, (Ch.). 74 A 


841, 849 [cit Cyc]; Tatem v. Gilpin, 
1 Del. Ch. 13 

D. C.—Hurst v. Saunders, 5 App. 
66; Shoemaker vy. Entwisle, 
252: Hayward v. Holman, 1 
322; Barber v. Strong, 8 Dice 
Bwing WM Ulers TA DMCise 

Fla.—Burnham vy. Driggers, 44 Fla. 
168, 32 S 796. 

Ga.—Watterson v. Stubbs, 135 Ga. 
368, 69 SE 487; Harris v. Sparta, 130 
Ga. 60, 60 SE 192; Watson vy. Equi- 
table Mortg. Co., 129 Ga. 50, 58 SH 
473; Lambert Hoisting Engine Co. v. 
Dexter, 127 Ga. 581, 56 SE 778. Prior 
to the act of 1870. Glass v. Clark, 
41 Ga. 544; Sparks v. Maxwell, 41 Ga. 
421; McCree v. Americus, 41 Ga. 411; 
Camfield v. Shaw, 40 Ga. 492; Nacoo- 
chee Hydraulie Min. Co. v. Davis, 40 
Ga. 309; Johnson y. Stewart, 40 Ga. 
167. As to the application of the 
statute see infra § 403. 

Ili—tin this state, provision is 
made by statute for appeal to the 
appellate court from interlocutory 
orders or decrees granting an in- 
junction, or overruling a motion to 
dissolve the same, or enlarging the 
scope of an injunction order. See 
infra § 403. But there is no such 
provision for appeals to the supreme 
court, and an appeal will not lie to 
that court from interlocutory orders 
or decrees in injunction suits; nor 
will it lie to the appellate court 
from other interlocutory orders or 
decrees than those mentioned in the 
statute. Cahill v. Welch, 208 Ill. 57, 
69 NE 877; Frederick v. Connecticut 
River Sav. Bank, 106 Ill. 147 (order 
refusing preliminary injunction); 
Hanford v. Blessing, 80 Il]. 188 (or- 
der granting preliminary injunction) ; 
Pentecost v. Magahee, 5 Ill. 326; 
Stamatakos v. McCaffrey, 177 Ill. A. 
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many jurisdictions there are statutory provisions, 
varying move or less in their terms, 


370; Anderson vy. Hultberg, 144 Ill. 
A. 529; Lasher v. Annunziata, 119 
Liles As s6537e Dyers, cetes, Unione 
Schuettauf, 113 Ill. A. 422; Black 
Diamond Co. v. Waterloo, 62 Ill. A. 
206 (last three cases overruling mo- 
tion to dissolve); Hill v. Tarbel, 91 
Ill. A. 272; Jefferson v. Bohemian 
Nat. Cemetery Assoc. 5 Ill. A. 230 
(order refusing temporary injunc- 
tion); and other cases infra this 
note. 

Ind.—Shedd v. American Maize 
Products Co., 175 Ind. 86, 93 NE 447; 
Ogle v. Dill, 55 Ind. 130; Pleasants 


v. Vevay, ete., Turnp. Co., 42 Ind. 
ool; Cincinnati, svetes) Ry —Co.wev. 
Huncheon, 16 Ind. 436; Brennan v. 


Lucklear, Wils. 59; Purcell v. Hosey, 
44 Ind. A. 448, 89 NE 520. 

Iowa.—Hawkeye Ins. Co. v. Hus- 
ton, 121 Iowa 393, 96 NW 895; Jew- 
ett v. Squires, 30 Iowa 92; Monticello 
Bank v. Smith, 25 Iowa 246. 

Ky.—Rural Home Tel. Co. v. Ken- 
tucky, etc., Tel., etc., Co., 100 SW 847, 
30 KyL 1230; Shumaker y. Louis- 
ville, etc., R. Co., 74 SW 211, 24 Kyl 
2374; McKinney v. Thomson, 69 SW 
707, 24 KyL 337 (holding that an 
order in an action to have a fence 
removed and to prevent erection of 
another, requiring removal of the 
fence pending the action, is not a 
final order from which appeal will 
lie); Treadway v. Daniel, 60 SW 412, 
22 KyL 1275; Dulaney v. Murphy, 15 
SW 7, 12 KyL 688; Offut v. Bradford, 
4 Bush 413; Rodman v. Forline, 2 
Mete. 325; Graham y. Noland, 1 J. J. 
Marsh. 328. 


La.—Diebert, etc, Co. v. Bertie 
Sugar (Co; 131, dha. 414,159) _S | 835; 
State v. Judge Orleans Parish Super. 


Dist. Ct., 27 La. Ann. 672; Stetson v. 
New Orleans First Municipality, 12 
Rob. 488; Osborne v. Clayton, 3 Rob. 
437. See infra § 403 note 23. 
Md.—Outlaw v. Outlaw, 118 Md. 
498, 84 A 383; Chenowith v. Smith, 
29 Md. 18; Marshall v. Baltimore, 8 
Gill & J. 214; Dorsey v. Smith, 2 
Harr. & G. 135; Slye v. Lilewellin, 1 
Bland 18 note. 
Mich.—Harbauer-Marleau Co. v. 
Thwing, 165 Mich. 42, 130 NW_ 327; 
Simmons v. Alcona County, 144 Mich. 
591, 108 NW 282 (holding that no 
appeal lies from an order modifying 
a preliminary injunction, or from an 


order refusing to set such order 
Aside) se. Sar ELeatern Cos iv. ron 
Molders’ Union, 129 Mich. 354, 362, 


88 NW 889 [cit Cyc]; Schuffert v. 
Grote, 83 Mich. 263, 47 NW 254; 
Merchants’, etc, Nat. Bank v.-Kent 
Cir. Judge, 43 Mich. 292, 5 NW 627; 


Spencer v. Stearns, 28 Mich. 463; 

Wing v. Warner, 2 Dougl. 288. 
tie v. Rice, 1 Minn. 
Miss.—Alexander v. Woods, 103 


Miss. 869, 60 S 1017; Lewis v. Miller, 
21 Miss. 110. 

Mo.—State v! Smith, 188 Mo. 167, 
86 SW 867; Rose v. Combs Tp., 163 
Mo. 396, 63 SW 698; Johnson_ v. 
Board of Education, 65 Mo. 47; Pa- 
cific R. Co. v. Burger, 32 Mo. 578; 
Harrison v. Rush, 15 Mo. 175; Tan- 
ner vy. Irwin, 1 Mo. 65; Richards v. 
Johnson, 34 Mo. A. 83; Witthaus v. 
Washington Sav. Bank, 18 Mo. A. 181. 

Mont.—Maloney v. King, 25 Mont. 
256, 64 P 668; Wetztein v. Boston, 
etc., Cons. Copper, etc., Min. Co., 25 
Mont. 135, 63 P 1048. 

Nebr.—Young vy. Albion, 77 Nebr: 
678, 110 NW 706; Meng v. Coffee, 52 
Nebr. 44, 71 NW 975; Manning v. 
Connell, 47 Nebr. 83, 66 NW 17; Bar- 
tram v. Sherman, 46 Nebr. 713, 65 
NW 789; Einspahr v. Smith, 46 Nebr. 
438, 64 NW 698; Clark v. Fitch, 32 
Nebr. 511, 49 NW 374; Douglas Coun- 
ty School Dist. No. 15 v. Brown, 10 
Nebr. 440, 6 NW _ 770; Scofield v. 
Lincoln State Nat. Bank, 8 Nebr. 16, 
17; Smith v. Sahler, 1 Nebr. 310; 
Horst v. Dodge County, 5 Nebr. 
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expressly allow- 


(Unoff.) 410, 98 NW 822; Stansbury 
v. Storer, 3 Nebr. (Unoff.) 100, 91 
NW ‘ 

N. J.—Morgan v. Rose, 22 N. J. Ea. 
583; Thompson v. Paterson, 9 N. J. 
Eq. 624; Fleischman vy. Young, 9 N. J. 
Eq. 620. 

N. Y.—Cleveland v. Yonkers, 115 
N. Y. 193, 21 NE 1058; Calkin v. Man- 
hattan Oil Co. 654 .N., Yeo5o%> Brown 
v. Keeney Settlement Cheese Assoc., 
59 N. Y. 242; Selden v. Vermilya, 1 
N. Y. 534; Bloodgood vy. Hrie R. Co., 
51 Barb. 273; Fellows v. Heermans, 
13 AbbPrNS 1. An appeal cannot 
be taken from an order granting a 
temporary injunction, when no mo- 
tion to vacate has been made. _ Al- 
dinger v. Pugh, 57 Hun 181, 10 NYS 
684, 19 NYCivProc 91 [aff 132 N. Y. 
403, 30 NE 745]. 

Pape C.—Childs v. Martin, 68 N. C. 

Ue 

N. D.—Tracy v. Scott, 13 N. D. 
577, 101 NW 905 (order denying mo- 
tion to vacate injunction against 
foreclosure of mortgage by adver- 
tisement not appealable). 

Oh.—May Co. y. Bailey Co., 81 Oh. 
St. 471, 91 NE 183; Atwood v. Whip- 
ple, 48 Oh. St. 308, 28 NE 674 (order 
of judge of court of common pleas 
at chambers, overruling motion to 
dissolve a temporary injunction, not 
reviewable on error by the circuit 
court); Forgy v. Cincinnati, etc., R. 
Co, LiOhs Cirsi@t. AT; 1vOh. Cir. sDec: 
233% DUStIN JeVe bauer Los Oh Dec: 
(Reprint) 200, 11 CincLBul 191; Cin- 
cinnati College v. Cincinnati, 1 
Cine. Super. 255 (order for bond of 
indemnity on dissolution of injunc- 
tion). 

Okl.—Brown-Beane Co. v. Rucker, 
86 Okl. 698, 129 P 1; School Dist. No. 
8 vy. Hakin, 123 Okii93215 100) (P¥528; 


Herring v. Wiggins, 7 Okl. 312, 54 
P 483; Herren v. Merrilees, 7 Okl. 
261, 54 P 467. 

Or.—Fowle v. House, 26 Or. 587, 


89 P 5 (holding that an order deny- 
ing a preliminary injunction to re- 
strain the collection of a judgment 
until final hearing is not appealable) ; 
Basche v. Pringle, 21 Or. 24, 26 P 863. 

Pa.—Condron v. Pennsylvania R. 
Co., 233 Pa. 197, 82 A 64; Bennett v. 
Hunt, 148 Pa. 257, 23 A 1121; Hilbish 
vy. Catherman, 60 Pa. 444; Barrett’s 
App., 9 Pa. Cas. 531, 13 A 72; Holden 
v. McMakin, 1 Pars. Eq. Cas. 270. 
See also Caflisch v. Logue, 216 Pa. 
146, 65 A 381. 

Ss. C.—Alston v. Limehouse, 60 S. C. 
559, 39 SE 188; South Bound R. Co. 
vy. American Mellete:., Col, 58 Sa .C. 
21, 35 SE 797; South Carolina, etc., 
R. Co. v. East Shore Terminal Co., 
480 (Ss 1 Cle3ib, Zo Sy Olea ease mv. 
Dobson, 34S. C. 345, 13 SE 530; State 
v. Westmoreland, 29 S. C. 1, 6 SH 
847; Garlington vy. Copeland, 25 S. C. 
41. 


Tenn.—Belcher v. Steele, 97 Tenn. 
406, 37 SW 135. But compare Fu- 
gate v. Holloway, 1 Tenn. Ch. A. 387. 

Tex.—Ft. Worth Impr. Dist. No. 
1 v. Ft. Worth, 158 SW 164; Hast, 
ete., Texas Lumber Co. v. Williams, 
71 Tex. 444, 9 SW 4386; Gibson v. 
Templeton, 62 Tex. 555; International, 
GiGi COs Ve eminith iC ountiy.. 15S 
Tex. 74; Laredo v. Martin, 52. Tex. 
548; Raymond v. Conger, 51 Tex. 536; 
Price v. Bland, 44 Tex. 145; Taylor 
v. Fore, 42 Tex. 256; Green v. Banks, 
24 Tex. 522; Albright v. Mallory, 19 
Tex. 106; Miller v. Berry, 13 Tex. 
208; Gross v. McClaran, 8 Tex. 341; 
Forbes vy. Hill, Dall. 486; Texarkana 
v. Bois, (Civ. A.) 160 SW 417; Greg- 
ory v. Houston Oil Co., (Civ. A.) 154 
SW 236; Simpson y. Nacogdoches, 
(Civ. A.) 152 SW 863: Welborn v. 
Collier, (Civ. A.) 151 SW 655; Jaynes 
v. Burehy (Civ. A.) 251 SW 596sn le 
Baume v. Northern Texas Tract Co., 
(Civ. A.) 143 SW 301; Powdrill v. 
Powdrill, (Civ. A.) 134 SW 272; Jeff 
Chaison Town-site Co. v. McFaddin, 


[§ 403 


ing appeals from orders or decrees in relation to in- 
junctions, even though interlocutory, as, for exam- 


ete., Land Co., 56 Tex. Civ. A. 611, 
121 SW 716; Berger v. De Loach, 5% 
Tex. Civ. A. 242, 113 SW 557; Wal- 


stein v. Nicholson, 47 Tex. Civ. A. 
358, 105 SW 207; Medlin y. Seide- 
mann, (Civ. A.) 79 SW 590. See also 
infra § 403 note 15. 

Utah.—North Point Cons. frr. Co. 


v. Utah, etc., Canal Co., 14 Utah 155, 
P 824 


46 824. 

Vt.—Vermont Say. Bank v. Baily,, 
87 Vt. 220, 88 A 561; McArthur v. 
Blondin, 86 Vt. 62, 83 A 468. 

Va.—Hudson y. Barham, 101 Va. 
63, 43 SE 189, 99 AmSR 849 (no ap- 
peal from order refusing injunction); 
Norfolk, etc., R. Co. v. Old Dominion 
Baggage Co., 97 Va. 89, 33 SE 385; 
Pitts v. Tidwell, 3 Munf. (17 Va.) 88; 
Anderson vy. Ellington, 2 Hen. & M. 
(GLEE ela Ge 

Wash.—Johnstone vy. Hisenbeis, 1 
Wash. 259, -24 P 446; Mahncke v. 
Tocoma, 1 Wash. 18, 23 P 804; Wells 
v. Northern Pac. R. Co., 2 Wash. T. 
303, 5 P 215 (order modifying tem- 
porary injunction). 

W. Va.—Clark v. Hazlett, 72 W. 
Va. 21, 77 SE 327 (holding that a de- 
cree in a cause not matured for hear- 
ing, commanding certain things to be 
done and forbidding the doing of 
others, designating the prohibitive 
part as an injunction, and making 
“the injunction” conditional on_ giv- 
ing a bond, is interlocutory, and not 
appealable); Clark vy. Bryan, 48 W. 
Va. 271, 37 SH 543: Brast. v. Ka- 
nawha Oil Co., 46 W. Va. 613, 33 SE 
302; Robrecht v. Wharton, 29 W. Va. 
746, 2 SE 793; McDaniel v. Ballard, 4 


W. Va. 196. 

Wis.—Nash v. Meggett, 89 Wis. 
486, 61 NW 283 (holding that an 
order in a foreclosure suit restrain- 
ing defendant from collecting the 
rents pending the decision of a mo- 
tion for a receiver is not appealable). 

Can.—Rhéaume y. Stuart, 47 Can. 
S.-C. 394. 

Que.—Rhéaume v. Stuart, 20 Que. 
K. B. 411; Perreault v. Levis, 30 Que. 
Super. 123; Ricard v. Grand Mere 
Electric Co., 9 Que. Pr. 10. But see 
Wampole vy. Lyons, 7 Que. Pr. 339. 

Under statutes in some of the 
above jurisdictions sée infra § 403. 

_[a] Dissolution of injunction and 
dismissal of bill—Where there is a 
final decree dissolving an injunction 
previously granted and dismissing 
the bill, there can be no appeal solely 
from that feature of the decree dis- 
solving the injunction. Burnham vy. 
Driggers, 44 Fla. 168, 32 S 796. 

~“{b] Extension of time to take 
testimony.—No appeal will lie from 
an order of a court refusing to ex- 
tend further time to a party to take 
testimony on a motion to dissolve an 


injunction. Hill y. Reifsnider, 39 
Md. 429. 
[c] Inspection and survey of 


locus in quo.—An orders made by a 
court of equity pending a suit to 
enjoin trespasses on mining property, 
actual and threatened, for an inspec- 
tion and survey of the locus in quo 
is not a final judgment, order, or de- 
cree, and is not appealable. Montana 
Ore Purchasing Co. v. Butte, ete., 
ore: Min. Co., 126 Fed. 168, 61 CCA 

[d] In Mfllinois (1) an order dis- 
solving an injunction is interlocu- 
tory, and not final, and an appeal 
does not lie from such order, where 
the bill* has not been dismissed. 
Cahill _v. Welch, 208 Ill. 57, 69 NE 
877; Williams v. Chicago Exhibition 
Co-;, 188 Tl) 19; “58a NEMC6iie [reves 
Til. A. 167]; Pentecost v. Magahee, 
5 Ill. 326; Northwestern Brewing Co. 
v. Manion, 67 Ill. A. 316; Clabby v. 
Sheldon, 47 Ill. A. 166; Keenan v. 
Williams, 45 Ill. A. 530; Lacey v. 
Baker, 5 Ill. A. 426. (2) The rule 
in this state is that, “where the sole 
object of a bill is to obtain an in- 
junction, and a demurrer is filed or a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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_Greve v. Goodson, 


§ 403] 


ple, from orders or decrees granting an injunction ;° 
granting or refusing an injunction;'° dissolving an 
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injunction; dissolving or refusing to dissolve an 


motion is made to dissolve the in- 
junction upon the face of the bill, 
and the injunction is dissolved be- 
cause the facts stated in the bill, 
when admitted to be true, are not 
sufficient, in law, to authorize an 
injunction to issue, the suit is vir- 
tually at an end, and the court, or 
the complainant, may dismiss the 
bill, and an appeal or writ of error 
will lie from such decree.” Cahill 
v. Welch, 208 Ill. 57, 58, 69 NE 877; 
Goddard v. Chicago, ete., R. Co., 202 
Til. 362, 66 NE 1066; Williams vy. 
Chicago Exhibition Co., 188 Ill. 19, 58 
NE 611; Prout v. Lomer, 79 Ill. 331; 
Weaver vy. Poyer, 70 Tll. 567; Titus 
v. Mabee, 25 Ill. 257; Pentecost v. 
Magahee, 5 Ill. 326; Carroll v. Barry 
Bros Lransp. 4 COs di saetligmeAc zal 


‘Dreiske v. People’s Lumber Co., 107 


Tl. AS 285; ‘Brown . vy. - American 
Stone Press Brick Mfg. Co., 54 IIl. 
A. 647; Cors v. Tompkins, 46 Ill. A. 
322. (3) But it is otherwise when 
other relief is sought by the bill, 
or when an answer has been filed 
and the court dissolves the injunc- 
tion upon a consideration of the 
facts set up in the answer. In such 
case the court should retain the bill 
and enter such decree as the law 
and the facts may require after final 
hearing, and, until then, an appeal 
will not lie. Cahill v. Welch, 208 
Ill. 57, 69 NE 877; Goddard v. Chi- 
cagzo,, ‘ete; i. Coy 202), Til 362;" 66 
NE 1066; Weaver v. Poyer, 70 Ill. 
567; Pentecost v. Magahee, 5 Ill. 326; 
Northwestern Brewing Co. v. Man- 
ion, 67 Ill. A. 316; Clabby v. Shel- 
don, 47 Ill. A. 166; Cors v. Tompkins, 
46 Ill. A. 322; Lacey'‘v. Baker, 5 Ill. 
A. 426. (4) An order dissolving an 
injunction granted as merely inci- 
dental to the main relief prayed in 
the bill is interlocutory, and if an 
answer denying the facts alleged is 
filed the dismissal of the bill by 
complainant after the injunction is 
dissolved is a voluntary termination 
of the suit and an appeal will not 
lie. Cahill v. Welch, supra. (5) An 
appeal does not lie from orders of 
circuit judges in vacation granting, 
dissolving, or refusing to dissolve, 
injunctions. Hawkins v.. Burwell, 191 
Tll. 389, 61 NE 68 [rev 92 Ill. A. 459]; 
1427 ie 850.0 3b 
NE 677; Lucan vy. Cadwallader, 114 
Tll. 285, 7 NE 286; Sharples v. Baker, 
100 Ill. A. 108; School Directors v. 
Wright, 43 Ill. A. 270. (6) In such 
case the fact that the only relief 
sought is an injunction gives’ no 
right to an appeal from an order of 
dissolution. Greve v. Goodson, supra. 
As to appeals allowed by statute to 
the appellate court in injunction 
cases see infra § 403 note 17. 

9. [a] In the District of Colum- 
bia, an appeal is allowed from inter- 
locutory orders of the supreme court, 
or by any justice thereof, whereby 
the possession of property is changed 
or affected, such as, inter alia, orders 
granting injunctions. Code 226; 
Macfarland v. Washington, etc. R. 
Co., 18 App. 456 (holding that an ap- 
peal would lie from an order over- 
ruling a motion to dissolve a tem- 
porary restraining order granted ex 
parte and continuing the same, as 
this was in effect an order granting 
a temporary injunction); U. S. Elec- 
tric Lighting Co. v. Metropolitan 
Club, 6 App. 536 (holding that an 
appeal lies from an order continuing 
until final hearing a restraining or- 
der enjoining an electric lighting 
company from cutting off an electric 


current from complainant’s prem- 
ises). 
[b] In Pennsylvania, (1) an ap- 


peal lies from an order granting a 
special injunction. Act Febr. 14, 1866 
(P. L. 28); Hilbish v. Catherman, 60 
Pa. 444. (2) The statute is in terms 
limited to orders granting an injunc- 
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tion and gives no right of appeal 
from an order refusing a preliminary 
injunction (Hilbish v. Catherman, 
supra), (3) or from an order dis- 
solving an injunction (Condron v. 
Pennsylvania R. Co., 233 Pa. 197, 82 
A 64; Bennett v. Hunt, 148 Pa. 257, 
23 (AS IV21): 

[c] In Rhode Island a proceeding 
by a wife, after an absolute divorce, 
for an award of alimony, is equitable 
in its nature and ancillary to the 
original pleading, and hence, where 
an injunctionsis granted, the order is 
appealable under Gen. L. (1909) ¢ 
289 § 34, providing that whenever, 
upon a hearing in equity in the su- 
perior court, an injunction shall be 
granted or continued, an appeal may 
be taken for such order as from a 
final decree. Warren vy. Warren, 36 
Even LOWsn So eA Ooils 

10. [a] In Georgia, (1) when any 
hearing shall take place in conform- 
ity to the rules of law now existing 
for granting and dissolving injunc- 
tions, the judge before whom said 
hearing takes place may grant or re- 
fuse said injunction on the terms re- 
quired by law, and either party may 
have a writ of error to the supreme 
court from such decision (Acts 
[1870] pp 405, 406; Code [1911] § 
5502); and in all cases where an ap- 
plication for an injunction is granted 
or refused, the case may be brought 
to the supreme court by fast writ 
of error (Code [1911] § 6153). See 
Purdom Naval Stores Co. v. Knight, 
129 Ga. 590, 59 SE 433; Hollinshead 
v. Lincolnton, 84 Ga. 590, 10 SE 1094; 
Sheibley v. Georgia Southern R. Co., 
65 “Ga. 107; Collins. v. -Huff;. 61 “Ga. 
633; and other cases infra this note. 
(2) But the statute does not allow 
such a writ of error, and therefore 
it will not lie, to an order made pend- 
ing application for a temporary in- 
junction, and before hearing thereon, 
either granting, refusing, rescinding, 
or modifying a temporary restrain- 
ing order (Watterson v. Stubbs, 135 
Ga. 368, 69 SE 487; Harris v. Spar- 
ta, 130 Ga. 60, 60 SE 192; Ivey v. 
Rome, 126 Ga. 806, 55 SE 1034; Sa- 
vannah v. Grayson, 104 Ga. 105, 108, 
30 SE 693; Hollinshead v. Lincolnton, 
supra); (3) to an order refusing to 
dissolve an injunction (Smith y. Wil- 
lis, 107 Ga. 792, 33 SE 667; Smith v. 
Willis, 105 Ga. 840, 32 SE 92; Kauf- 
man v. Ferst, 55- Ga. 350; Cook. v. 
Houston County, 54 Ga. 163; Ballin 
v. Ferst, 53 Ga. 551; Armstrong v. 
Lewis, 48 Ga. 127); (4) to an order 
dissolving, vacating, or modifying an 
order granting an interlocutory in- 
junction (Berry v. Parker, 130 Ga. 
741, 61 SE 541; Thompson vy. Thomp- 
son, 124 Ga. 874, 53 SE 507; Stubbs 
v. McConnell, 119 Ga. 21, 45 SE 710; 
Bacon v. Capital City Bank, 105 Ga. 
700, 31 SE 588); (5) or to an order 
made pending a suit in which a re- 
ceiver has been appointed refusing 
to restrain the receiver, or rescind- 
ing a previous restraining order 
granted, since such order, although 
employing language usually used in 
the disposition of injunction cases, 
is not a matter of injunction within 
the meaning of the statute (Wat- 
son v. Equitable Mortg. Co., 129 Ga. 
50, 58 SH 473; Lambert Hoisting Hn- 
gine Co. vy. Dexter, 127 Ga. 581, 56 
SE 778). (6) It has also been held 
that, where a day is set by the chan- 
cellor for the hearing of an appli- 
cation for injunction, and on a day 
previous to the appointed time, at the 
instance of complainants, the appli- 
eation is heard and an injunction re- 
fused, the refusal is not such a 
final decision as can be reviewed by 
writ of error. Collins v. Huff, supra. 
(7) And since the statute makes no 
provision for review of judgments 
on demurrer, it does not authorize a 
writ of error to a judgment over- 
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injunction; granting, dissolving, or refusing to dis- 
solve, an injunction;1* sustaining, dissolving, or dis- 


ruling a demurrer to a bill for an in- 
junction (Boone y. Morgan, 44 Ga. 
634), (8) or to a judgment sustain- 
ing a demurrer and dismissing the 
bill (Sheibley v. Georgia Southern R. 
Co., supra). * (9) Where a demurrer 
is sustained to a portion of the pe- 
tition for an injunction and the in- 
junction refused, the judgment on 
the demurrer, being distinct from the 
refusal of the injunction, is review- 
able by writ of error under Ciy. Code 
§§ 6152, 6170, but not by fast writ 
sued out under § 6153. “Bradley v. 
Lithonia, ete, Ry Co, atiniGage 4a. 
82 SE 138; Richmond County v. 
Richmond County Reformatory Inst., 
139 Ga. 176, 76 SE 1016; Foster v. 
Case, 126 Ga. 714, 55 SE 921; Jordan 
Vimicelly.. 63) (Gat 43 pels etometast 
writ of error generally and in in- 
junction cases see supra § 277. 

11. [a] In Missouri (1) the stat- 
ute as amended in 1895 gives the 
right of appeal from “any order... 


dissolving an injunction.” Rev. St. 
(1909)" 8992088) Rev.“ St-5) (is99 ees 
806. (2) And this has been held to 


give a right of appeal from an in- 
terlocutory order dissolving an in- 
junction. State v. Smith, 188 Mo. 
167, 86 SW 867; Powell v. Canaday, 
95 Mo. A. 713, 69 SW 686. But see 
Rose v. Combs Tp. Bd., 163 Mo. 396, 
63 SW 698 (where this statute is 
not referred to and the decision is 
probably based on the law as it ex- 
isted before the amendment of 1895). 
See supra § 402. 

[b] In Ohio, an appeal lies to the 
circuit court from the court of com- 
mon pleas from an interlocutory or- 
der dissolving an injunction; and 
there may be an appeal under the 
statute without any suspension of 
the order of dissolution and notwith- 
standing a refusal to suspend the 
same. Bates Annot. St. § 5226; Ke- 
Wwishi Vv. Wire, Lie Oh. Cit™ Ct. ges oo 
Oh Cir, Deen 551- 

12. [a] In West Virginia, (1) an 
appeal lies, under Code (1899) e¢ 135 
§ 1, from an order dissolving, or re- 
fusing to dissolve, an injunction. 
Robrecht v. Wharton, 29 W. Va. 746, 
2 SE 793. (2) The statute does not 
permit an appeal from an interlocu- 
tory order granting an injunction. 
Clariv iv. Hazlett "ize We ova olegena 
SE 327. (3) And an appeal will not 
lie from ex parte vacation order 
granting an injunction until after a 
motion is made to vacate or set it 


aside. Clark v. Bryan, 48 Va. 
271, 37 SE 543; Brast v. Kanawha 
Oil* Co:, “46 W. Va. 613, 33 SH" 302% 


(4) The prior statute permitting an 
appeal from a decree or order dis- 
solving an injunction did not author- 
ize an appeal from an order granting 
or refusing to dissolve an injunction. 
Robrecht v. Wharton, 29 W. Va. 746, 
2 SE 793. 

13. [a] In Indiana (1) an appeal 
will lie from an interlocutory order 
granting or dissolving, or overruling 
a motion to dissolve, an injunction 
(Burns Annot. St. [1914] § 1392 subd 


17; Shedd v. American Maize Prod- 
ucts) Coy whZ5 Tne Sone 9s Nimes 
Terre Haute, etc., R. Co. v. St. Jo- 


seph, etc., R. Co., 155 Ind. 27, 57 NE 
530; Fisk v. Patriot, etc., Turnp. Co., 
54 Ind. 479; Bronenberg vy. Madison ~ 
County, 41 Ind. 502; Gould v. House, 
40 Ind. 403), (2) although the order 
is made in vacation (Flagg v. Sloan, 
16 Ind. 4382; Michigan Cent. R. Co. 
vy Northern™ Indiana Ra Cone. (nd. 
239, holding that an order of injunc- 
tion granted by a circuit judge in 
vacation was an interlocutory order 
of the circuit court within the stat- 
ute allowing an appeal from such an 
order). (3) But a temporary re- 
straining order is not an injunction 
within the meaning of the statute, 
and an appeal will not lie from an 
order granting, dissolving, or refus- 
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ing, or modifying an injunction; granting, contin- 


ing to dissolve such an order. Terre 
Haute, ete, R. Co. v._ St. Joseph, 
Ste) RR. Co, 2 supra; + Pleasants. sv. 
Vevay, ete., Turnp. Co., 42 Ind. 391; 
Cincinnati, ete., R. Co. v. Huncheon, 
16 Ind. 436; Purcell v. Hosey, 44 Ind. 
A. 448, 89 NE 520. (4) An appeal 
will not lie from an order refusing to 
grant a temporary injunction. Terre 
Haute, ete, R. Co. v. St. Joseph, etc., 
mR. Co; .supras. Osfle. “ve Dill)» find: 
130; and other cases supra § 403. 

[b] In Maryland, (1) an appeal 
lies from an order granting an in- 
junction, or from a refusal to dis- 
solve the same, the answer of the 
party appealing being first filed in 
the cause; and from an order dis- 
solving an injunction. Pub. Gen. L. 
(1904) "art 5 §. 263 Acts, Gl335)i .ec 
346 § 2; 380 § 3; Baltimore Safe De- 
posit, etc., Co. v. Baltimore, 121 Md. 
B22, SS wAG con, Dixon vaeDiExonlsyy to 
Md. 413, 86 A 1042; Conner v. Groh, 
90 Md. 674, 45 A 1024. And see Grif- 
fith v. Clarke, 18 Md. 457. (2) Under 
this provision, an appeal will lie 
from an order granting, or refusing 
to dissolve, an injunction after, but 
not before, defendant has answered. 
Baltimore v. Weatherby, 52 Md. 442; 
Belt v. Blackburn, 28 Md. 227; Keigh- 
ler v. Savage Mfg. Co., 12 Md. 383, 
71 AmD 600; Blondheim y. Moore, 11 
Md. 365; Barnes vy. Dodds, 7 Gill 109; 
Wagner v. Cohen, 6 Gill 97, 46 AmD 
660; Richter v. Pue, 9 Gill & J. 475. 
(3) And an insufficient answer is re- 
garded as no answer. Belt v. Black- 
burn, 28 Md. 227; Richter v. Pue, 
supra. (4) But a demurrer to the 
whole bill may be taken as an an- 
swer for the purpose of appeal. Dix- 
on v. Dixon, supra; Baltimore v. 
Weatherby, supra. (5) And an an- 
swer by codefendants is not neces- 
sary. Barnes v. Dodds, supra. (6) 
From a refusal to grant an injunc- 
tion according to the prayer of the 
bill or petition filed in the cause an 
appeal may be taken, such right of 
appeal not to be prejudiced by the 
filing of an answer to the bill or 
petition on behalf of any opposing 
party, nor by the taking of deposi- 
tions in reference to the allegations 
of the bill or petition to be read on 
the hearing of an application for an 
injunction; the said appeal to be 
heard on a transcript of said bill or 
petition, with such other papers or 
proceedings in the cause as may be 
necessary for the purposes of the 
appeal. Md. Pub. Gen. St. (1904) 
art 5 § 31. Baltimore Safe Deposit, 
ete:, Co. v. Baltimore, supra; Chesa- 
peake, ete., Tel. Co. v. Baltimore, 89 
Md. 689, 43 A 784, 44 A 1033; Bona- 
parte v. Baltimore, etc., R. Co., 75 
Md. 340, 23 A 784. (7) Prior to 1868, 
this section gave a right of appeal 
from an order refusing an injunction 
only where no answer was filed be- 
fore the application was heard and 
disposed of. Barnum vy. Gordon, 28 
Md. 85; Krone v. Krone, 27 Md. 177; 
Steigerwald v. Winans, 17 Md. 62. 
(8) But Acts (1868) c 102, added to 
said section of the code the provi- 
sion that the right of appeal in in- 
junction proceedings shall not be 
prejudiced by the filing of an answer, 
and that the appeal shall be heard on 
a transcript of the bill or petition, 
with such other papers in the cause 
as may be necessary, aS soon as con- 
veniently may be after such tran- 
script shall have been filed in the 
court of appeals, and an appeal lies 
from a decree denying an injunction 
on the bill of complaint. Chesapeake, 
etc., Tel. Co. v. Baltimore, supra. (9) 
The said § 31 permits of an appeal 
from an order refusing a preliminary 
injunction on an ex parte hearing. 
Baltimore Safe Deposit & Trust Co. 
v. Baltimore, supra. { 

[c] In Wisconsin an appeal lies 
from an order which grants, refuses, 
modifies, or dissolves an injunction. 


St. (1898) § 3069; Quayle v. Bayfield 
County, 114 Wis. 108, 89 NW 892 
(order denying temporary injunction 
and sustaining demurrer appealable 
as an order refusing an injunction) ; 
Rossiter v. Attna L. Ins. Co., 96 Wis. 
466, 71 NW 898; Brock vy. Dole, 66 
Wis. 142, 28 NW 334. Orders affecting 
a substantial right made in a special 
proceeding see infra this section 
note 22. Orders as to provisional 
remedies see infra note 20. 

14. [a] In Alabama (1) an ap- 
peal lies from all interlocutory or- 
ders, in term time or.,vacation, sus- 
taining, dissolving, or discharging in- 
junctions. Code (1907) § 2839; Flor- 
ola Sawmill Co. v. Parrish, 155 Ala. 
462, 46 S 461; Trump v. McDonnell, 
112 Ala. 256, 29 S 524; Scholze v. 
Steiner, 100 Ala. 148, 14 S 552; East, 
etc., R. Co. v. Hast Tennessee, etc., 
R. Co.) 75 Ala. 2753 Jones v. Ewing, 
56 Ala. 360. And see Powell v. Cen- 
tral Plank-Road Co., 24 Ala. 441; 
Pearson y. Darrington, 21 Ala. 169. 
(2) Under the earlier statute allow- 
ing an appeal from an order sustain- 
ing or dissolving an injunction, no 
appeal would lie from an order made 
on a motion to discharge an injunc- 
tion. Ex p. Fechheimer, 103 Ala. 
154, 15 S 647; Winter v. Montgomery, 
101 Ala. 649, 14 S 659; Ex p. Sayre, 
95 Ala. 288, 11 S 378. (3) Any dis- 
solution of an injunction effected by 
the act of complainant is not within 
the statute allowing an appeal from 
interlocutory orders dissolving in- 
junctions, as the dissolution of an 
injunction which will support an ap- 
peal is one effected by an order or 
decree of the chancellor, and not one 
effected by the act of complainant. 
Robertson v. Montgomery Baseball 
Assoc., 140° Ala. 320; 37 3S 241.) (4) 
Chancery Practice Rule No. 101 (Code 
[1896] p 1224), providing that ap- 
plications to reinstate injunctions 
must be made, in the first instance, 
to the chancellor who pronounced 
the order of dissolution, and, should 
the application be refused, appeal 
may be had to the supreme court, or, 
in vacation, to a judge thereof, oper- 
ates only where an injunction has been 
dissolved by an order or decree, either 
directly or indirectly. Robertson v. 
Montgomery Baseball Assoc., supra. 

15. [a] In Oklahoma (1) an ap- 
peal by petition in error lies from an 
order, in chambers or in term, which 
grants, refuses, vacates, or modifies, 
@ temporary injunction. Comp. L. 
(1909) § 6067; Perry Public Library 
Assoc. v. Lobsitz, 35 Okl. 576, 130 
P 919, 45 LRANS 368; Pioneer Tel., 
etc., Co. v. Bartlesville, 27 Okl. 214, 
111 P 207; Herring v. Wiggins, 7 Okl. 
312, 54 P 483. (2) But the statute 
does not authorize an appeal from an 
order refusing to modify, alter, or 
dissolve, a temporary injunction. 
Brown-Beane Co. v. Rucker, 36 Okl. 
698, 129 Pl School Dist), Nomes) vw: 
Eakin, 23 Okl. 321, 100 P 528; Her- 
ring v. Wiggins, 7 Okl. 312, 54 P 483; 
oes v. Merrilees, 7 Okl. 261, 54 P 
[b] In Texas, (1) under L. (1909) 
ec 34, a right of appeal is given to 
the court of civil appeals from an 
order granting, refusing, or dissolv- 
ing a temporary injunction, in term 
time or vacation. Vernon’s Sayles 
Civ. St. (1914) arts 2080, 4644; Ft. 
Worth Impr. Dist. v. Ft. Worth, 158 
SW 164; Hartzog v. Seeger Coal Co., 
(Civ. A.) 168 SW 1055; Houston Ice, 
ete: Cosy. Clint, )(CivaeA. aL om ive 
409; Mendelsohn v. Gordon, (Civ. A.) 
156 SW 1149; Ware v. Welch, (Civ. 
A.) 149 SW 263; State v. Wilkinson, 
(Civ. A.) 140 SW 826: Dodson vy. 
Boger, (Civ. A.) 130 SW 1021. (2) 
But no appeal is thereby allowed, 
and an appeal will not lie, from an 
order refusing to dissolve a tempo- 
rary injunction (Texarkana v. Bois, 
(Civ. A.)’ 160 SW 417; Gregory v. 
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uing, refusing, dissolving, or refusing to dissolve an 


Houston Oil Co., (Civ. A.) 154 SW 
236; Welborn vy. Collier, (Civ. A.) 151 
SW 655; Jaynes v. Burch, (Civ. A.) 
151 SW 596; Bledsoe vy. United Broth- 
ers F. S. M. T., (Civ. A.) 131 SW 256; 
Dodson v. Boger, supra; Jeff Chaison 
Townsite Co. v. McFaddin, etc., Land 
Co., 56 Tex. Civs Al 61h 22d 5S 6), 
(3) or from an order modifying a 
temporary injunction and denying a 
motion to dissolve the same as mod- 
ified (Powdrill v. Powdrill, (Civ. A.) 
134 SW 272). Compare El Campo 
Light, ete., Co. v. El Campo Water, 
etc., Co., (Civ, A.) 182 SW 868. (4) 
Nor does the statute give a right 


of appeal from an order granting, re-. 


fusing, or dissolving, a mere tem- 
porary restraining order, as_distin- 
guished from an injunction. Simpson 


v. Nacogdoches, (Civ. A.) 152 SW 
863; McKenzie v. Withers, (Civ. A.) 
152 SW 658 [reh den (Civ. A.) 153 
SW 413]. (5) But an appeal will be 
from an order modifying a tempo- 
rary injunction. Mendelsohn v. Gor- 
don, supra. (6) An order restraining 
certain persons and officers from sell- 
ing any property of a corporation, or 
any portion thereof, pending further 
order of the court, but mentioning no 
time at which the restraint is to ex- 
pire, is a temporary injunction and 
appealable as such. Houston Ice, ete., 
Co. v. Clint, supra. (7) A proceed- 
ing by defendant in replevin to com- 
pel the constable to accept a replevy 
bond is not within this statute rela- 
tive to appeals from orders granting 
or refusing temporary injunctions, 
but is a proceeding by mandamus, 
independent of the replevin action. 
Keasler Lumber Co. v. Clark, (Civ. 
A.) 151 SW 345. (8) The act of 1907 
ec 107 authorized appeals from inter- 
locutory orders or judgments “grant- 
ing or dissolving” temporary injunc- 
tions. Baumberger v. Allen, 101 Tex. 
352, 107 SW 526; American Constr. 
Co. v. Seelig; (Civ, (AL) a3 SWwi655 
[aff 104 Tex. 16, 133 SW 429]; Mar- 
shall v. Allen, (Civ. A.) 115 SW 849; 
Texas, etc., R. Co. v. Butler, 52 Tex. 
Civ. A. 323, 114 SW 671 [aff 102 Tex. 
322, 116 SW 360] (appeal lies from 
order of district judge in vacation 
restraining temporarily the execution 
of a judgment of the county court); 
Berger v. De Loach, 52 Tex. Civ. A. 
242, 113 SW 557; Paris v. Sturgeon, 
50 Tex. Civ. A. 519, 110 SW 459; Mer- 
rill v. Savage, 49 Tex. Civ. A. 292, 
109 SW 408; Perry v.. Turner, (Civ. 
A.) 108 SW 192; Chanceyv y. Allison, 
48 Tex. Civ. A. 441, 107 SW 605; Cas- 
well v. Fundenberger, 47 Tex. Civ. A. 
456, 105 SW 1017; Turner v. Turner, 
47 Tex. Civ. A. 391, 105 SW 237; Wal- 
stein v. Nicholson, 47 Tex. Civ. A. 
358, 105 SW. 207. (9) This statute 
was construed as allowing an appeal 
only from the final order granting or 
dissolving a temporary injunction. 
Berger v. De Loach, supra; Walstein 
v. Nicholson, supra. (10) And an ap- 
peal would not lie thereunder from 
an order refusing to grant an in- 
junction on return of an order to 
show cause (Berger v. De Loach, 
supra; Caswell v. Fundenberger. 47 
Tex. Civ. A. 456, 105 SW 1017, where 
however, the order was. held to be 
one dissolving a temporary injunc- 
tion, and therefore appealable, and 
not an unappealable refusal to grant 
such an injunction); (11) or from an 
order overruling a motion to dissolve 
an injunction (Baumberger vy. Allen, 
101 Tex. 352, 107 SW 526: Jeff Chai- 
son Townsite Co. v. McFaddin. etc., 
Land Co., supra; Walistein v. Nichol- 
son, 47 Tex. Civ. A. 358, 105 SW 207). 
(12) Prior to the decision of the su- 
preme court on a certified case in 
Baumberger y. Allen, supra, one of 
the courts of civil appeals held to 
the contrary. Chancey v. Allison, 48 
Tex. Civ. A. 441, 107 SW 605 (on the 
ground that the statute, in allowing 
an appeal from an order granting or 
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injunction, ete.;*° or granting an injunction or over- | ruling a motion 


dissolving a temporary injunction im- 
pliedly authorized an appeal from an 
order overruling a motion to dis- 
solve such injunction and continuing 
the same until final hearing). (13) 
Jurisdiction as dependent upon time 
of filing transcript in appellate court 
see Baumberger vy. Allen, supra. 

16. [a] Federal courts.—(1) Un- 
der the present federal statute, 
“where upon a hearing in equity in a 
district court, or by a judge thereof 
in vacation, an injunction shall be 
granted, continued, refused, or dis- 
solved by an interlocutory order or 
decree, or an application to dissolve 
an injunction shall be refused’ an 
appeal may be taken within thirty 
days to the circuit court of appeals 
“from such interlocutory order or de- 


cree granting, continuing, refusing, 
dissolving, or refusing to dissolve, 
an injunction, notwithstand- 


ing an appeal in such case might, 
upon final decree under the statutes 
regulating the same, be taken direct- 
ly to the Supreme Court.” Act March 
Syelolie (36.0. Si Stat) be dd 34 ea23L 
§ 129), amending Act April 14, 1906 
(384 U. S. St. at L. 116 ¢ 1627), amend- 
ing Act March 38, 1891 (26 U.S. St. at 
L. 828 ec 517), as amended by Act 
June 6, 1900 (31 U. S. St. at L. 660 
c 803); American Grain Separator Co. 
v. Twin City Separator Co., 202 Fed. 
202, 120 CCA 644. And, see Foote 
v. Parsons Non-Skid Co., 196 Fed. 
O5Ay 118), CCA. +1052 (2) ehe- former 
statutes were somewhat different. 
The act of 1895, like the present stat- 
ute, allowed an appeal from orders 
or decrees either granting, continu- 
ing, refusing, dissolving, or refusing 
to dissolve, an injunction, while the 
acts of 1891, 1900, and 1906 only al- 
lowed appeals from orders or decrees 
granting or continuing an injunction. 
This must be borne in mind in con- 
struing the decisions. Under these 
acts see U. S. Fidelity, etc. Co. v. 
Bray, 225 U. S. 205, 32.SCt 620, 56 
L. ed. 1055; U. S. v. Stone, 187 Fed. 
577, 109 CCA 267; Shubert v. Wood- 
ward, 167 Fed. 47, 92 CCA 509; Griesa 
v. Mutual L. Ins. Co., 165 Fed. 48, 
91 CCA 86; Chapman v. Yellow Pop- 
lar Lumber Co., 143 Fed. 201, 74 CCA 
331; Bailey v. Willeford, 131 Fed. 
242, 66 -COCA (229> Krye ‘ve, Carstens, 
130 Fed. 766, 65 CCA 192; Omaha, 
ete., R. Co. v. Chicago, etc., R. Co., 
106 Fed. 586, 45 CCA 474; Raymond 
v. Royal Baking-Powder Co., 76 Fed. 
465, 22 CCA 276; Lockwood v. Wickes, 
THhomMeda 118521 CCA. 2575 Denver, ete:, 
R. Co. v. Walker, 68 Fed. 23, 15 
CCA 188; Andrews v. National Fdy., 
etc., Works, 61 Fed. 782, 10 CCA 60; 
Robinson v. Belt, 56 Fed. 328, 5 CCA 
521; Pennsylvania Co. v. Jacksonville, 
ete, HRLYCo.. 55. Wed. 131),) 5: CCA 153; 
Richmond v. Atwood, 52 Fed. 10, 2 
CCA 596, 17 LRA 615; Jones Co. v. 
Munger Impr. Cotton Mach. Mfg. Gos 
50 Fed. 785, 1 CCA 668. (3) Prior to 
the amendment of 1895, and after the 
amendment of 1900, until the amend- 
ment of 1911, an order denying or 
dissolving a temporary injunction 
was not appealable. Denver, etc., R. 
Co. v. Walker, supra; Robinson v. 
Wilmington, 60 Fed. 469, 9 CCA 84. 
And see Texas Co. v. Central Fuel 
Oil Co., 194 Fed. 1, 114 CCA 21. (4) 
Nor would an appeal lie from an or- 
der refusing to dissolve a temporary 
injunction. Dreutzer v. Frankfort 
Land Co: 65 Bed. 642, 13° CCA 73. 
(5) And an order of the circuit court 
made after creation of the circuit 
court of appeals, denying a petition 
for rehearing of a decree granting a 
perpetual injunction and accounting 
and for dissolution of the injunction, 
was not an_ interlocutory order 
granting or continuing an injunc- 
tion, so as to be appealable to the 
circuit court of appeals. Boston, 
etc., R. Co. v. Pullman’s Palace Car 
Go., 51 Wed: 305, 2 CCA 172. (6) Un- 
der the present act, as under the 
former acts, an appeal will lie only 


where the interlocutory order or de- 
cree grants, continues, refuses, dis- 
solves, or refuses to dissolve, an in- 
Junction, and is made “upon a hear- 
ing in equity.” Pressed Steel Car Co. 
v. Chicago, ete., R. Co., 192 Fed. 517, 
113 CCA 738; Root v. Mills, 168 Fed. 
688, 94 CCA 174. (7) Therefore, in 
a suit to cancel a contract and to 
enjoin an action at law thereon, 
where, pending hearings on demurrer 
to the bill and other proceedings in 
the equity suit, the proceedings in 
the action at law were stayed by an 
agreement of counsel in open court, 
but counsel for defendant, on the 
overruling of a demurrer to com- 
plainant’s bill, stated that defendant 
did not wish to be further bound by 
such agreement, whereupon the 
court entered an order before trial 
restraining defendant from proceed- 
ing in the action at law until further 
order of the court, it was held that 
such restraining order, not being an 
injunction granted or continued ona 
“hearing in equity,’ was not appeal- 


able. Pressed Steel Car Co. v. Chi- 
cago, ete., K.=Co.,- Supra. (8) But 
where the court refuses to read 


proper affidavits on an order to show 
cause why an injunction should not 
issue, and orders an injunction, there 
is a’ hearing in equity within the 
meaning of the statute, and the or- 
der is appealable. Shubert v. Wood- 
ward, 167 Fed. 47, 92 CCA 509. (9) 
And an appeal will lie where, on a 
hearing in .equity to which all the 
parties in an action at law in the 
court are parties, an order is granted 
staying the law action on the theory 
that the controversies should be liti- 
gated in equity to the exclusion of 
the proceeding at law, the order be- 
ing in effect an order granting an in- 
junction. Griesa v. Mutual L. Ins. 
Co; 165 hed. 48,91 OCAR S62 GLO): 
Where an order dismissing a cross 
bill amounts to a denial of a stay of 
proceedings, and is made in a case 
other than that in which the stay is 
to be operative, it constitutes in ef- 
fect the denial of an injunction, so 
as to be appealable under the act of 
1911, but if the order refusing a 
stay is made in the case in which the 
desired stay would operate, the order 
does not amount to a denial of an 
injunction and is not appealable un- 
der the statute. Emery v. Central 


Trust, .etc.,. Co.; 204 Fed. 965, 123 
CCA 287. (11) The words “hearing 
in equity” in the statute mean the 


presentation for decision of the mo- 
tion for the order, including the in- 
troduction of the evidence, the argu- 
ments of counsel, and the other pro- 
ceedings on which the order is based. 
American Grain Separator Co. v. 
Twin City Separator Co., supra. (12) 
An interlocutory order refusing to 
dissolve an injunction is appealable 
under the act of 1911, although the 
hearing on which it is founded is in 
effect a rehearing of the motion to 
grant the injunction. American 
Grain Separator Co. v. Twin City 
Separator Co., supra. 

{[b] In California (1) an appeal 
lies from an order granting or dis- 
solving an injunction, or refusing to 
grant or dissolve an injunction. Code 
Civ. Proc. § 963 subd 2; Tehama 
County? v. Sisson) ,152 Cal 167, 92 P 
64; Neumann vy. Moretti, 146 Cal. 31, 
79 P 512; Wolf v. Santa Clara County 
Bde Suprs:, L4an Galsvsosn lo 21108 
(holding that an order striking out 
all that portion of a preliminary in- 
junction order mandatory in charac- 
ter, and dissolving the injunction to 
that extent, is an appealable order). 
(2) But, while a temporary restrain- 
ing order made on notice is appeal- 
able, an order refusing to vacate or 
modify such an order is not appeal- 
able. Ots v. San Francisco Super. Ct., 
10 Cal. A. 168, 101 P 481. (3) An ap- 
peal lies from an ex parte order made 
by a district judge at chambers grant- 
ing an injunction. Sullivan v. Triunfo 


‘to dissolve, 
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to dissolve the same, or enlarging 


Gold, etc.,: Min. Co., 33 Cal. 385. 

[ec] In Idaho an appeal will lie 
from an order granting or dissolving 
an injunction, or refusing to grant 
or dissolve an injunction. Rev. St. 
(1887) § 4807; Porter v. Speno, 13 
Ida. 600, 92 P 367; Wyatt v. Wyatt, 
2 Ida. (Hasb.) 236, 10 P 228 (order 
in an action for divorce restraining 
respondent from disposing of his 
property pending the litigation). 

[d] In Iowa (1) an appeal will lie 
from an order granting, refusing, dis- 
solving, or refusing to dissolve an 
injunction (Code § 4101; Jefferson v. 
Rust, 155) lowa) 1330 91355 INWe oles 
State v. Roney, 133 Iowa 416, 110 
NW 604; Donnelly v. Smith, 128 Iowa 
257, 1083 NW 776; Bennett v. Hether- 
ington, 41 Iowa 142), (2) although 
made in vacation (Bennett v. Hether- 
ington, supra). (3) But an order on 
a motion dissolving a temporary in- 
junction is not a final adjudication of 
the merits, and can be considered 
only on appeal on a proper assign- 
ment of efrors. Hawkeye Ins. Co. 
v. Huston, 121 Iowa 3932, 96 NW 895. 
(4) Prior to the change made by the 
code of 1873, an appeal would not lie 
from such an order made by any 
other judge than a judge of the dis- 
trict court. In re Curley, 34 Iowa 
184; Jewett v. Squires, 30 Iowa 92; 
Monticello Bank vy. Smith, 25 Iowa 
246. (5) But an appeal would lie 
from an intermediate order of the 
district court dissolving an injunc- 
tion where it involved the merits. 
Towa College v. Davenport, 7 Iowa 

[e] ‘In Kansas (1) an appeal will 
lie from an order granting, refusing, 
vacating, or modifying, an injunction. 
Gen. St. (1909) § 6160; Emporia v. 
Emporia Tel. Co., 90 Kan, 118, 133 P 
858; Andrews v. Love, 46 Kan. 264, 
26 P 746; Bertenshaw v. Hargrove, 
33 Kan. 668, 7 P 270; Akin v. Davis, 
14 Kan. 143. (2) An order tying the 
hands of a going concern operating 
a public utility until final hearing is 
a “temporary injunction” from which 
an appeal will lie, and not a mere 
temporary restraining order. Em- 
poria v. Emporia Tel. Co., supra. 

[f] In Minnesota (1) an appeal 
lies from an order which either 
grants, refuses, dissolves, or refuses 
an injunction. Gen. St. 
(1913) § 8001; Fuller v. Schutz, 88 
Minn. 372, 983 NW 118 (order for tem- 
porary injunction granted on a hear- 
ing and not issued ox parte); Weaver 
v. Mississippi, ete, Boom Co., 30 
Minn. 477, 16 NW 269 (holding that 
an order modifying an injunction, 
and in part suspending its operation, 
is appealable as an order dissolving 


the injunction pro tanto). (2) But 
an ex parte order granting an in- 
junction is not appealable. State v. 


First Judicial Dist. Ct., 52 Minn. 283, 
53 NW 1157; Schurmeier v. First 
Div. Sty Paul} eter ARs 'Co., 12) Minne 
351; Hoffman vy. Mann, 11 Minn. 364. 
(3) And the statute does not author- 
ize an appeal in an action for per- 
manent injunction, where findings of 
fact and conclusions of law are made 
that plaintiff is entitled to judgment 
restraining and enjoining defendants, 
but no order or judgment restraining 
or enjoining them has heen entered. 
Holliston v. Ernston, 120 Minn. 507, 
139 NW 805. 

[g] In Montana (1) an appeal 
lies from an order granting or dis- 
solving or refusing to grant or dis- 
solve an injunction. 2 Rev. Codes 
(1907) § 7098; MacGinniss v. Bos- 
ton, etc., Consol. Copper, ete., Min. 
Co., 29 Mont. 428, 75 P 89: Maloney 
v. King, 25 Mont. 256, 64 P 668: Wetz- 
stein v. Boston, etc., Consol. Copper, 
etc., Min. Co., 25 Mont. 135, 63 P 
1043; Bennett Bros. Co. v. Congdon, 
20 Mont. 208, 50 P 556. (2) But the 
statute does not permit an appeal 
from a temporary restraining order 
pending the hearing of an order to 
show cause why an injunction pen- 
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the scope of an injunction orde 


decree, to come within the statute, must be one 
granting, refusing to grant, dissolving, or refusing 
to dissolve, an injunction, according to the terms 
of the particular statute, and as a rule it must relate 
to an injunction as distinguished from a mere tem- 


dente lite should not issue. Maloney 
v. King, supra; Wetzstein v. Boston, 
ete), ‘Cons... Copper;. ete.,,.Min: C€Co.; 
supra [overr on this point Bennett 
Bros. Co. v. Congdon, supra]. 


[h] In Nevada (1) an appeal is 
allowed from an order granting or 
refusing to grant an = injunction 
(Rev. L. [1912] § 4833); or refusing 
to grant or dissolve an injunction 
(§ 5329; State v. Ducker, 35 Nev. 


214, 127 P 990). (2) The said § 5329 
was not intended to cover the whole 
subject of appealable orders, and did 
not impliedly repeal said § 48833. 
State v. Ducker, supra. 

[iJ]. In South’ Carolina (1) an ap- 
peal lies from an interlocutory order 
or decree in the court of common 
pleas granting, continuing, modify- 
ing, or refusing, an injunction. 
Acts 1901. (23 St? at LL.) p 62337Code 
Civ. Proc. (1902) § 11 subd 4; Lamar 
Ven Crotty Jou SunC. 6407 sos aoe O405 
South Bound R. Co. vy. Burton, 63 
S. C. 348, 41 SE 451; Williams v. 
Jones, 62 S. C. 472, 40 SE 881. (2) 
Prior to the enactment of this stat- 
ute, an appeal would not lie from an 
order granting a temporary injunc- 
tion. Alston v. Limehouse, 60 S. C. 
559, 39 SE 188; South Bound R. Co. 


v. American Tel., etc., Co., 58 S. C. 
21. (3b) (SE TOs (3) Nor would an 
appeal lie from an order refusing 


“an injunction (Sease v. Dobson, 34 S. 
C. 345, 13 SE 5380), (4) or dissolving 
an injunction (South Carolina, etc., 
R. Co. v. East Shore Terminal Co., 48 
S. C. 315, 26 SE 613), unless the de- 
cision was on the merits, so as to 
come within the statute as involv- 
ing the merits (see infra this sec- 
tion note 19). 

[i] In Washington, (1) by Bal- 
linger Annot. Codes & St. § 6500, an 
appeal is allowed from an order 
granting or denying a motion for a 
temporary injunction, heard upon no- 
tice to the adverse party, and from 
an order vacating, or refusing to va- 
cate, a temporary injunction (State 
v. Spokane County Super. Ct., 28 
Wash. 4038, 68 P 865; Rockford Watch 
Go even um Df, ela WWash. 647542. 9F 
213), (2) if, in the case of an order 
denying or vacating an injunction, 
it is found by the court below that 
the party against whom it is sought 
is insolvent (Morrison v. Bernot, 58 
Wash. 302, 108 P 772; Masoero v. 
Campbell, 52 Wash. 551, 100 P 1024; 
Anderson v. McGregor, 36 Wash. 124, 
ASS ASE 

17. [a] In Tllinois, (1) whenever 
an interlocutory order or’ decree is 
entered in any suit -pending in any 
court in the state, granting an in- 
junction, or overruling a motion to 
dissolve the same, or enlarging the 
scope of an injunction order, an ap- 
peal may be taken from such inter- 
jocutory order or decree to the ap- 
pellate court within thirty days of 


the entry thereof. Hurd Rev. St. 
(1912) ¢ 110 § 123. And see Corn v. 
Greenberg, 181 Ill. A. 669; Redfield 


v. Lorimer-Lundquist Co., 174 Ill. A. 
547: Grand Opera House Co. v. 
Ripley, 166 Ill. A. 170; Meredith v. 
Aurora, ete., R. Co., 142 Ill. A. 475; 
Smith v. Nelson, 131 Ill. A. 145 (ap- 
peal lies from the granting of a pre- 
liminary injunction, although the is- 
suance of the writ is predicated 
solely on a memorandum order in- 
dorsed upon the bill); Pekin Tel. Co. 
v. Farmers’ Tel. Co., 120 Ill. A. 292; 
New Ohio Washed Coal Co. v. Coal 
Belt) mR Cot LL6O Ty VAs eLbs sills v- 
Tarbel, 91 Ill. A. 272. (2) The ap- 
pellate court has jurisdiction under 
this statute, notwithstanding the 
fact that a freehold is involved. New 
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Ohio Washed Coal Co. v. Coal Belt 
R. Co., supra. (3) The statute does 
not limit the right of appeal to any 


particular party, and therefore any 
party aggrieved may appeal. Corn 
v. Greenberg, 181 Ill. A. 669. (4) 


An order granting an injunction is 
appealable under the statute without 
a previous motion in the lower court 
to dissolve the same. Meredith v. 
Aurora: ete: R. Co.) 142 ie SAreA7 5: 
Henderson vy. Flanagan, 75 Ill. A. 
283. (5) In the first district the ap- 
pellate court held that the act of 
1887, in so far as it allowed appeals 
from interlocutory orders overruling 
a motion to dissolve an injunction or 
enlarging the scope of an injunction, 
was void because these provisions 
were not embraced in the title of the 
act, and that appeals would not lie 
from such orders. Lasher v. Annun- 
ziata, 119 Ill. A. 653; National Hol- 
low Brake-Beam Co. v. Leigh, 119 Ill. 
A. 344 [afi 2238- Tl 40%, 79) INEY Uo 
Builders’ Painting, ete., Co. v. Ad- 
visory Bd. Bldg. Trades, 116 Ill. A. 
264; Dyer’s, etc., Union No. 10,168 v. 
Schuettauff, 113 Ill. A. 422; Hovnan- 
ian vy. Bedessern, 63 Ill. A. 353; Black 
Diamond Co. v. Waterloo, 62 Ill. A. 
206; Chicago v. Beck, 44 Ill. A. 47; 
Henkleman vy. Peterson, 40 Ill. A. 
5403 Taylor Va Einbyeoul erie Ano oes 
Contra Hately v. Myers, 96 Ill. A. 
217 (holding that denial of a motion 
to dissolve was the same in legal 
effect as an order granting). (6) In 
the third district the statute was 
sustained, and it was held that ap- 
peals would lie from such orders. 
Pekin Tel. Co. vy. Farmers’ Tel. Co., 
120 Ill. A. 292. (7) The statute was 
reénacted in 1907 (L. [1907] p 469 
§ 123). And an appeal will now lie 
from an order overruling a motion to 
dissolve an injunction, or enlarging 
the scope of an injunction, as well 
as from an order granting an in- 
junction. See Grand Opera House 
Co. v. Ripley, 166 Ill. A. 170. (8) But 
an order granting a preliminary in- 
junction cannot’ be reviewed on ap- 
peal from an order overruling a mo- 
tion to dissolve it. To review that 
order the appeal must be taken from 
it. Grand Opera House Co. vy. Ripley, 
supra. (9) And an appeal will not lie 
from interlocutory orders in relation 
to injunctions, unless they 
within the terms of this statute. 
Stamatakos v. McCaffrey, 177 Ill. A. 
370; Lichstern v. J. Rosenbaum Grain 
Co., 176 Ill. A. 250; Anderson vy. Hult- 
berg, 144 Ill. A. 529; Sharples y. Ba- 
ker, 100 Ill. A. 108. And see cases 
supra § 402. (10) Therefore no ap- 
peal will lie from an interlocutory 
order refusing an injunction, in whole 
or in part (Anderson vy. Hultberg, 
144 Ill. A. 529; and other cases supra 
§ 402), (11) or from an order dis- 
solving a preliminary injunction 
(Stamatakos v. McCaffrey, 177 Ill. A. 
370; and other cases supra § 402). 
(12) And an appeal does not lie from 
an interlocutory order granting an 
injunction upon compliance with a 
condition, which has not been com- 
plied with, as the statute authorizing 
appeals from interlocutory orders 
does not authorize an appeal from a 
conditional one. Anderson vy. Hult- 
berg, supra. And see Lichtstern v. J. 
Rosenbaum Grain Co., 176 Ill. A. 250. 
See also infra this section note 29. 
(13) But an injunctional order recit- 
ing that, a cause having been heard 
upon the pleadings, a certain person 
be restrained from further prosecut- 
ing an action, until further order of 
the court, is such an interlocutory 
order as is appealable under the stat- 
ute. Redfield v. Lorimer-Lundquist 


porary restraining order.1® 
from an interlocutory order granting, refusing, dis- 
solving, or refusing to dissolve an injunction, or 
other interlocutory orders in injunction suits, under 
a statute allowing an appeal from interlocutory or- 
ders involving the merits or materially affecting the 


come } 


An appeal may also lie 


Co., 174 Tll. A. 547. (14) An appeal 
can be taken from an order granting 
a preliminary injunction only while 
the order remains in force, and 
therefore, where subsequent plead- 
ings have been filed, a motion to dis- 
solve heard, and the original order 
essentially modified, an appeal from 
the original order cannot be taken. 
Sharples vy. Baker, 100 Ill. A. 108. 

18. Cal.—Grant v. Johnston, 45 
Cal. 2438. ‘ 

Ga.—Wheeler v. Walker, 55 Ga. 256. 

Ida.—Porter v. Speno, 13 Ida. 600, 
WA AEX ONT 

Tll.—Curtiss v. Williams, 2711]. A. 311. 

Ind.—Terre Haute, ete., R. Co., v. 
St. ‘Joseph, jete, R= Coz, 4 55ieinas ene 
57 NE 530; Cincinnati, ete., R. Co. v. 
Huncheon, 16 Ind. 436. 

Iowa.—Suddeth vy. Boone, 121 Iowa 
258, 96 NW 853. 

Ikan.—Hmporia v. Emporia Tel. Co., 
90 Kan. 118, 133 P 858. 

Minn.—Holliston vy. Ernston, 120 
Minn. 507, 139 NW 805. 

Mont.—Maloney v. King, 25 Mont. 
256, 64 P 668; Wetztein v. Boston, 
etc., Cons. Copper, ete., Min. Co., 25 
Mont. 35, 63° =P 11043. 

Tex.—Simpson v. Nacogdoches, (Civ. 
A.) 152 SW 863; McKenzie v. Withers, 
(Civ. A.) 152 SW 658, 153 SW 413. 

Wis.—Rossiter v. Attna L. Ins. Co., 
96 Wis. 466, 71 NW 898. ; 

And see other cases referred to in 
the preceding notes under particular 
statutes. 

fa] Orders held not to be orders 
granting, refusing to grant, dissolv- 
ing, or refusing to dissolve, an in- 
junction, etc.—(1) Thus refusal of a 
court to grant an application for an 
order to show cause why an injunc- 
tion should not issue is not “an or- 
der . refusing to grant an in- 
junction,” within a statute allowing 
an appeal from such an order. Grant 
v. Johnston, 45 Cal. 243. (2) And on 
a petition presented to a judge in 
vacation for mandamus to compel the 
sheriff to accept an affidavit of il- 
legality, and to refrain from selling 
certain property on execution, an or- 
der directing the sheriff to accept the 
affidavit, or to show at the next term 
of the superior court to the contrary, 
and in the meantime that he suspend 
the contemplated sale, is not a judg- 
ment for an injunction, so as to 
bring a writ of error thereto within 
the statute specially applicable to 
that class of cases. Wheeler v. 
Walker, 55 Ga. 256. (8) Nor is-an 
order staying proceedings on an orig- 
inal bill, until the issues shall be 
made upon a cross bill, and until the 
further order of the court, an order 
granting an injunction within. the 
meaning of a statute providing for 
appeals from interlocutory orders 
granting injunction. Curtiss v. Wil- 
liams;, 27 TIT. A231. (4) And where, 
in a suit for divorce, the husband is 
enjoined from interfering with, or 
attempting to take possession of, his 
child, which is in the custody of the 
mother, and the court, upon his mo- 
tion to dissolve the injunction, or- 
ders that the child be placed in the 
custody of relatives, that the parents 
shall have equal access to it, and 
that it shall visit with each during 
alternative months, such order is not 
an order granting or refusing to dis- 
solve an injunction within the mean- 
ing of such a statute. Carter v. Car- 
ter, 25 Ill. A. 242. (5) An order re- 
fusing an ordinary stay of proceed- 
ings is not an order refusing an in- 
junction, within the statute giving an 
appeal, “when an order grants, re- 
fuses, continues, or dissolves an in- 
junction,” although the writ of in- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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final decision,’® from an order granting, 
ing, vacating, or modifying a provisional remedy,?° 
from a decree or order adjudicating the principles 
of a cause,?! from an order affecting a substantial 


junction is abolished by statute, and 
Rey. St. § 2773 makes it a command 
to refrain from a particular act. Ros- 
siter v. AUtna L. Ins. Co., 96 Wis. 
466, 71 NW 898. (6) An order which 
finds that an applicant is entitled to 
an injunction, and further provides 
that an injunction will not be in ef- 
fect until the expiration of thirty 
days from the date of the order, and 
will then be in effect if no appeal is 
then perfected to the supreme court, 
and an appeal is taken within said 
thirty days, is not an order granting 
an injunction, and an appeal there- 
from, as from an order granting an 
injunction, will be dismissed on mo- 


tion. Porter v. Speno, 13 Ida. 600, 
92,2 367. 
{b] Case within the statute.—But 


an order overruling a motion to dis- 
solve a temporary restraining order 
granted ex parte, and continuing the 
same, has been held to be, in effect, 
an order granting a temporary in- 
junction, and to be appealable under 
the act of congress of Febr. 9, 18938, 
§ 7, creating the court of appeals; 
and such an appeal brings up the 
question of the propriety of the tem- 


porary injunction. Macfarland  v. 
eee ete, “R.'Co., 18 App. @D: 


{e] Partial dissolution.—An appeal 
will lie from an order partially dis- 
solving an injunction. Wolf v. Santa 
Glara. County; 143') Cal. 333, °>'%6 P 
1108; Blue Bird Min. Co. v. Murray, 
9) Mont: 1468,) 23 P1022. — And “see 
Weaver v. Mississippi, etc., Boom Co., 
30 Minn. 477, 16 NW 269 (holding 
that an order modifying an injunc- 
tion and suspending its operation in 
part, is in effect an order dissolving 
an injunction pro tanto, and is ap- 
pealable under the statute as an or- 
der which dissolves an injunction). 

[ad] An order modifying an in- 
junction is held to be appealable un- 
der a statute allowing an appeal from 
an order granting or dissolving an 
injunction. Weaver v. Mississippi, 
etc., Boom Co., 30 Minn. 477, 16 NW 


269; Blue Bird Min. Co. v. Murray, 
9 Mont. 468. 23° P 1022. Compare 
Butte Cons. Min. Co. v. Frank, 24 


Mont. 506, 62 P 922 (holding that an 
order refusing to modify an order 
for a preliminary injunction was not 
appealable, because the motion to 
modify, being based on the same 
facts on which the previous order 
was granted, was unauthorized). 

[e] Order intended as process.— 
No appeal lies from an order signed 
by a judge, but intended as process 
to carry into effect an order granting 
an injunction. MacGinniss v. Bos- 
ton, etc., Cons. Copper, etc., Min. Co., 
29 Mont. BONN SH ad Eerste 

[f] Continuing application. — An 
order in an action for damages for a 
nuisance, and to abate it, continuing 
the application for an injunction for 
the purpose of enabling defendant to 
remedy the nuisance, is not an order 
of abatement, and is not appealable. 
Suddeth v. Boone, 121 Iowa 258, 96 
NW 853. 

19. Iowa College v. Davenport, Zt 
Iowa 213 (order dissolving injunc- 
hee Sheldon v. Weeks, 2 Barb. (N. 

Y.) 532; Williams v. Jones, 62 S. C. 
472, 40 SE 881; Seabrook v. Mosto- 
witz, 51 SiC. 433, 29 SE 202; Strom 
Vv. American Freehold Land Mortg. 
Co 42S: C219 200SE: 16s (orders dis- 
solving temporary injunction to re- 
strain a sale under a mortgage exe- 
cuted by a married woman, on the 
ground that she had no power to 
execute it). 

Orders affecting merits see also 
Supra § 264. 

{a] Refusal of an interlocutory 
order of injunction (1) is appealable 
as involving the merits, where such 
refusal is based on an erroneous 
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discharg- 


proposition of law (Sease y. Dobson, 
DAM SHC Os OMe LOM SEDO) mG) Ole OD) 
the ground of want of jurisdiction 
(Salinas v.,Aultman, 49 S. C. 325, 
27 SE 407). 

[b] An order dissolving a tempo- 
rary injunction restraining the sale 
of property under a chattel mortgage 
claimed by the mortgagor to be void, 
under a statute, by reason of a ten- 
der of payment of the debt and costs, 
is appealable as involving the merits. 
Seabrook y. Mostowitz, 51 S. C. 433, 
29 SE 202. 

[c] Grders held not appealable as 
involving the merits.—(1) Hayward 
v. Holman, 1 App. (D. C.) 322 (order 
overruling motion to dissolve tempo- 
rary restraining order); Winter v. 
Fraenkel, 39 La. Ann. 1058, 3 S 226 
(order, in an action to annul a lease 
for misuse of premises by a tenant, 
denying a preliminary injunction 
against such use); Childs v. Martin, 
68 N. C. 307 (order merely continuing 
in force a former restraining order); 
Garlington v. Copeland, 25 S. C. 41 
(interlocutory injunction order made 
“without prejudice’ solely for the 
purpose of keeping the subject of 
the action in statu quo until the 
merits can be determined). (2) Er- 
ror could not be predicated on an 
order in chambers refusing an in- 
junction which did not decide the 
merits of the main case, although the 
reason for the refusal was that, ac- 
cording to the court’s view of the 
merits, there was no ground for the 
injunction. Sease v. Dobson, 34 S. 
Cos Shira 0s 

{d] An order which merely con- 
tinues in force a former restraining 
order does not involve the merits, 
and is not appealable on that ground. 
Childs v. Martin, 68 N. C. 307. 

20. Andrews vy. Love, 46 Kan. 264, 
26 P 746 (holding that ‘under such a 
statute an order allowing an injunc- 
tion as a provisional remedy may be 
reviewed by the supreme court on 
appeal before final judgment in the 
case); Wisconsin Real Est. Co. v. 
Milwaukee, 151 Wis. 198, 138 NW 642 
(holding that an order requiring the 
deposit of the amount of a special 
assessment as a condition precedent 
to restraining its collection, while 
not affecting substantial rights, oper- 
ates as a provisional remedy giving 
defendant municipality security, and 
hence is appealable under St. [1898] 
§ 3069 subd 8). 


21. Bristow v. Home Bldg. Co., 
91 Va. 18, 20 SE 946, 947; Kahn v. 
Kerngood, 80 Va. 342 (order over- 


ruling motion to dissolve and adjudi- 
eating the principles of the cause); 
Richmond, ete, R. Co. v. Wicker, 13 
Gratt. (54 Va.) 375; Baltimore, etc., 
R. Co. v. Wheeling, 13 Gratt. (54 Va.) 
40; Randolph v. Randolph, 6 Rand. 
(27 Va.) 194; Lomax v. Picot, 2 Rand. 
(23 Va.) 247; Talley v. Tyree, 2 Rob. 


(41 Va.) 500. 

22. Gill v. Wake County, 160 
N. C.-176, 76 SE 208, 43 LRANS 
293 (holding that an interlocutory in- 
junction against declaring the result 
of a special election, granted because 
the petition was not sufficiently 
signed, was appealable as affecting a 
substantial right, although it was 
also claimed that the proposed tax 
was defeated at the polls); Warlick 
v. Reynolds, 151 N. C. 606, 66 SH 
657; Burke v. Railway Co., 45 Oh. St. 
631, 17 NE 557 (holding that an or- 
der of the court of common pleas 
overruling a motion to dissolve an 
injunction is reviewable on error by 
the circuit court as an order affect- 
ing a substantial right, made in a 
special proceeding); Ries v. Farmers’, 
etc., State Bank, 10 Oh. Cir. Ct. gee 
5 Oh. Cir. Dec. 20; Chicago, ete. R. 
Co. v. Hamilton, 3 Oh. Cir. Ct. 455, 
2 Oh. Cir. Dec. 259 (order dissolving 
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right made in an action or in a special proceeding,” 
or under other special statutory provisions.?* 
some jurisdictions appeals from interlocutory orders 


In 


a temporary injunction); American L. 
Ins. Co. v. Ferguson, 66 Or. 417, 134 
P 1029; In re Miiwaukee County 
Fifth Branch Cir. Ct., 148 Wis. 109, 
134 NW 490, AnnCas1913B 98 (hold 
ing that an order of the circuit court 
denying the motion of county super- 
visors to vacate its ex parte order 
enjoining them from moving the 
court into adequate quarters was ap- 
pealable under a statute as a final 
order affecting a substantial right, 
made in a special proceeding); Wis- 
consin M. & F. Ins. Co. Bank vy. Dur- 
ner, 114 Wis. 369, 90 NW 435; Weav- 
er v. Richardson, (Wyo.) 132 P 1148; 
Anderson v. Englehart, 18 Wyo. 196, 
105 P 571, AnnCas1912C 894 and note 
(both holding that, under Rev. St. 
[1899] § 4247, providing for review 
of a judgment or final order, and § 
4249 declaring that an order affecting 
a substantial right, which in effect 
determines the aetion or prevents a 
judgment,.and an order affecting a 
substantial right in a special pro- 
ceeding, is a “final order’ which may 
be reviewed in the supreme court, 
the term “special proceeding” is not 
limited to a proceeding apart from 
an action, but includes a necessary 
proceeding to aid the ultimate relief 
sought in an action, and hence an 
order denying a motion to dissolve a 
temporary injunction before judg- 
ment is a final order, terminating a 
special proceeding, and reviewable 
on writ of error). 

[a] Orders held not appealable 
as affecting a substantial right.— 
(1) Order dissolving or refusing to 
dissolve a temporary injunction. Bo- 
fan tv. “Pipnataro, 3) Ariz Scio aloe 
652; Putnam y. Putnam, 2 Ariz. 259, 
14 P 3856. (2) An ‘order ina fore= 
closure suit restraining defendant 
from collecting the rents pending the 
decision of a motion for a receiver 
and until further order of the court, 
which further. order is subsequently 
made, is not appealable as a final or- 
der affecting a substantial right 
made in a special proceeding. Nash 
v. Meggett, 89 Wis. 486, 61 NW 283. 

[b] Orders not appealable as final 
orders made in special proceeding.— 
{1) In Ohio it has been held that an 
order of the common pleas court 
granting a temporary injunction, in 
a suit in which the ultimate relief 
sought is an injunction, is not a final 
order within Rev. St. § 6707, defining 
such an order, inter alia, as one af- 
fecting a substantial right made a 
a special proceeding. May Co. 
Bailey Co., 81 Oh. St. 471, ot NE 183, 
(2) And in North Dakota it is held 
that the procedure by which an in- 
junction against the foreclosure of a 
mortgage by advertisement may be 
obtained under Rey. Codes (1899) 
§ 5845, providing that when, on fore- 
closure by advertisement, it shall ap- 
pear that the mortgagor has a legal 
counterclaim, the foreclosure by ad- 
vertisement may be enjoined, is not 
a special proceeding within § 5626 
subd 2, authorizing an appeal from a 
final order affecting a substantial 
right made in a special proceeding. 
meee V.. SCOttal3eNe Disha 0d aie 

Order affecting substantial rights 
see generally supra §§ 265, 382, 385. 

Orders in special Proceeding see 
generally supra §§ 382, 383. 

23. U. S. Electric Lighting ‘Conv: 


Metropolitan Club, 6 App. (D. C.) 
536; Cunningham vy. Tucker, 14 Fla. 
249; Burke v. Railway Co., 45 Oh. 


St. "631; 17 NE Sau Helm vy. Gilroy, 
20 Or. 517, 26 P 8 

[a] Order aetenmininy action and 
preventing judgment.— (1) Where 
the court not only refuses a prelim- 
inary injunction, but enters a decree 
settling the rights of the parties, it 
determines the action, and an appeal 
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relating to injunctions may be allowed in the dis- 


eretion of the court.?4 
Discretionary orders. 


will lie therefrom under a statute al- 
lowing an appeal from an order af- 
fecting a substantial right, and 
which in effect determines the action 
or suit so as to prevent a judgment 
or decree therein. Helm v. Gilroy, 
20 Or. 517, 26 P 851. (2) So, where a 
suit is in form to obtain an injunc- 
tion, but prays for mandatory relief, 
and the order entered is in fact per- 
emptory, commanding defendant to 
perform an act which constitutes the 
whole relief prayed, it is an order 
affecting a substantial right, which 
in effect determines the suit, and is 
therefore appealable. American L. 
Ins. Co. v. Ferguson, 66 Or. 417, 134 
P 1029. (3) And in Ohio it has been 
held that an order on a preliminary 
application appointing a receiver and 
enjoining a company from making 
certain purchases on the ground that 
they are ultra vires is a final order 
within Rev. St. § 6707, providing that 
an order affecting a substantial right 
in an action, which in effect deter- 
mines the action and prevents a 
judgment, is a final order which may 
be reversed on appeal. Cincinnati, 
etc., R. Co. v. Duckworth, 2 Oh. Cir. 
Cie 518, 1) Ohs Cir... Dee: 618. (4) On 
the other hand, it has been held that 
a refusal to grant a temporary in- 
junction against the collection of a 
tax, where but a small portion of the 
amount involved in the controversy 
could be affected at the time by such 
temporary injunction, is not an order 
which in effect determines the action 
and prevents a judgment from which 
an appeal might be taken, so as to 
be appealable to the court of appeals 
under the statute. Hasbrouck v. 
Kingston Bd. of Education,, 2 Abb. 
Dec. (N. Y.) 340, 3 Keyes 480, 3 
Transcr. A. 106, 5 AbbPrNS 399. ~ (5) 
And in Ohio an order of the court of 
common pleas granting a temporary 
injunction in a suit in which the ul- 
timate relief sought is an injunction 
is not a final order within Rev. St. 
§ 6707, defining such a judgment, 
inter alia, as an order which in effect 
determines the action and prevents.a 


judgment. May Co. v. Bailey Co., 81 
Oh. St. 471, 91 NE 183. Orders de- 
termining action and _ preventing 
judgment, ete. see generally supra 
§ 266. 

[b] In Louisiana, (1) under the 


statute, an interlocutory order in an 
injunction suit is appealable before 
final judgment where it may cause 
irreparable injury, but not otherwise. 
Brown v. Green, 133 La. 725. 63 S 303 
(dissolution); Dunham vy. Slidell, 133 
La. 212, 62 S 635; Vicksburg, etc., R. 
Co. v. Webster Sand, etes (Co; "132 
La. 1051, 62 S 140, 47 LRANS 1155; 
Diebert, ’ete., Co. v. Bertie Sugar Co., 
131 La. 414, 59 S 835 (refusal to dis- 
solve); Monroe Bank v. Dodson, 131 
La. 44, 58 S 1027; Longe v. Chas. A. 
Kaufman Co., 127 La. 764, 53 S 984; 
Jeanerette Lumber, etc., Co. v. St. 
Martin Parish Police Jury, 124 La. 
871, 50 S 404 (dissolution of injunc- 
tion restraining the holding of a tax- 
payer’s election): Mathews v. Farm- 
erville, 121 La. 313, 46 S 339; Wend- 
ling v. Dixie Ice Mfg. Co., 121 La. 
185, 46 S 205; Goldstein v. Harris, 
120 La. 744, 45 S 593; Murphy v. St. 
Mary Parish Police Jury, 117 la. 
355, 41 S 647: State v. Sommerville, 
113 La. 557, 37 S 476; State v. Bru- 
not, 112 La. 425, 36 S 481; Cotten v. 
Christen, 110 La. 444, 34 S 597 (ap- 
peal lies from dissolution of injunc- 
tion obtained by the incumbent in a 
contest for an office); Globe Lumber 
Com, Griffith, eloiiwta, G2 esis 
1010; Sanders v. Ditch, 107 La. 333, 
31 S 777; Weil v. Schwartz, 49 La. 
Ann. 582, 21 S 859; Cottam v. Cur- 
rie, 42 La. Ann. 875, 8 S 600; Winter 


As a rule discretionary or- 
ders in injunction suits are not appealable.?® 
been so held in some eases of orders granting, con- 
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tinuing, or dissolving temporary injunctions,?° and 


of an order requiring complainants to give an in- 


It has 


v. Fraenkel, 39 La. Ann. 1058, 3 S 
226; Hunt v. Bruslé, 38 La. Ann. 356; 
State “v. \Judge’ Civ. Dist, Ct. 3 Tiza-. 
Ann. 825; Fontelieu v. Gates, 36 La. 
Ann. 833; State v. Debaillon, 36 La. 
Ann. 828 (no appeal lies from an 
order dissolving on bond an injunc- 
tion in a contested election case); 
Irwin v. Great Southern Tel., etc., 
Cos) °36 , La. Anna “1729S Bievane rine 
Michell, 34 La. Ann, 1181; Torres v. 
Falgoust, 33 La. Ann. 560; Osgood 
v. Black, 33 La. Ann. 493; Donaldson- 
ville v. Ascension Police Jury, 33 La. 
Ann. 248; State v. Judge Nineteenth 
Judicial “Dist. Ct. 33> La. Anns) 1333 
Crescent City Live-Stock Landing, 
etc., Co. v. Jefferson Parish Police 


Jury, 32 La. Ann. 1192; State’ v. 
Judge .Sixth (Dist) .Cujs- sik quan Amn 
850; State v. Judge Orleans Parish 


Sixth ) Dist... Cty 429) ha. Anns 2S60% 
Beebe v. Guinault, 29 La. Ann. 795; 
Union Ins. Co. v. Benit, 29 La. Ann. 


297; Heyniger v. Hoffnung, 29 La. 
Ann. 57; State v. Judge Super. Dist. 
Ct., 28 La. Ann. 902; Brott v. Eager, 


28 La. Ann. 262; State v. Judge Or- 
leans Parish Super. Dist. Ct., 27 La. 
Ann. 672; Simon vy. Walker, 26 La. 
Ann. 603; State v. New Orleans, 26 
La. Ann. 304; State v. Judge Orleans 
Parish Fourth Dist. Ct., 23 La. Ann. 
151; State v. Judge Highth Dist. Ct., 
23 La. Ann. 51; State v. Judge Or- 
leans Parish Fourth Dist. Ct., 21 La. 
Ann. 736 (appeal lies from a decision 
dissolving an injunction where the 
sole ground for the dissolution is 
the insolvency of the surety on the 
injunction bond); Wells v. New Or- 
leans, 20 La. Ann. 300; Knabe v. 
Fernot, 14 La. Ann. 847; Denson v. 
Stewart, 14 La. Ann. 703; White v. 
Cazenave, 14 La. Ann. 57; Cobb v. 
Parham, 4 La. Ann. 147; Jure v. New 
Orleans First Municipality, 2 La. 
Ann. 321; Newell v. Morton, 3 Rob. 
102 (order maintaining an injunc- 
tion until the succeeding term ap- 
pealable as an interlocutory order 
affecting substantial rights); Poy- 
dras v. Tusson, 3 La. 443 (refusal 
to order plaintift to give security); 
Baker v. Richardson, Mann. Unrep. 
Cas. 265. (2) Thus no appeal will 
lie where the injury can be repaired 
or compensated in damages, and a 
sufficient bond is given. Wendling 
v. Dixie Ice Mfg. Co., supra; Gold- 
stein v. Harris, supra; State v. Bru- 
not, supra; Globe Lumber Co. v. 
Griffith, supra; Stetson vy. New Or- 
leans First Municipality, 12 Rob. 
488 (no appeal will lie from a judg- 
ment dissolving an injunction to 
restrain the levying of a tax, where 
the opposite party was required, as 
the condition of its dissolution, to 
give security for the reimbursement 
of any sum which might be paid by 
plaintiffs, in case there should be a 
judgment in their favor); and other 
cases supra this note. (3) But an 
interlocutory order dissolving an in- 
junction, although on bond, is ap- 
pealable as liable to cause irrepar- 
able injury, where it would cause a 
change of possession of immovable 
property. Weil v. Schwartz, supra. 
See also Brown v. Green, 133 La. 725, 
63S 308. (4) So, where an injunction 
restraining the sale of property has 
been granted after hearing on rule, 
and the title to the property and the 
right to the proceeds of the sale are 
involved, plaintiff in injunction is 
entitled to appeal from an order dis- 
solving the injunction on bond. State 
v. Sommerville, supra. (5). And 
an order dissolving an injunction 
against a judicial sale of property, 
whether movable or immovable, is 
appealable. Long v. Chas. A. Kauf- 
man Co., supra. And see State v. 
Judge Super. Dist. Ct., 26 La. Ann. 


junction bond,” or an order adjudging the suffi- 
ciency of an injunction bond.?§ 
Conditional order. 


Where an injunctional aiden 


550 (appeal lies from interlocutory 
order refusing an injunction to re- 
strain a sale). (6) The denial of 
an application for a mandatory in- 
junction to secure immediate relief 
against a disturbance of the posses- 
sion of immovable property is ap- 
pealable. Vicksburg, ete., R. Co. v. 
Webster Sand, etc., Co., supra. (7) 
And an appeal will lie, where a pro- 
hibitory injunction is, in effect, dis- 
solved by the court’s refusal of a 
mandatory injunction to require de- 
fendant, after violating the prohibi- 
tory injunction, to restore the 
previous status. Vicksburg, ete, R. 
Co. v. Webster Sand, ete., Co., supra. 
(8) An appeal lies to test the legal- 
ity of the action of a judge in re- 
fusing to allow a defendant to bond 
an injunction. Sanders v. Ditch, 
supra; Cotten v. Christen, supra; 
State v. Judge Orleans Parish Super. 
Dist. Ct., 28 La. Ann. 903; and other 
cases supra this note. Irreparable 
injury under Louisiana statute see 
generally supra § 276. 

[ec] In Mississippi, (1) an order 
overruling a motion to dissolve an 
injunction if the appeal is allowed 
by the chancellor, because he thinks 
it proper ‘in order to settle the prin- 
ciples of the cause, or to avoid ex- 
pense and delay.’’ Code CIO6) wsirsbE 
O’Conner v. Starke, 59 Miss. 481. (2) 
If the chancellor refuses the appeal 
it may be allowed on application 
made to the judges of the supreme 
court severally under § 4908. Wil- 
son v. Pugh, 61 Miss. 449. (3) And 
the refusal of the chancellor to hear 
a motion to dissolve an injunction or 
to consider an answer, in order to 
determine the weight and scope of 
exceptions to it, is equivalent to- 
overruling the motion to dissolve for 
the purposes of appeal. O’Conner v. 
Starke, supra. (4) A decree dissolv- 
ing an injunction and awarding dam- 
ages on a motion to dissolve is an 
interlocutory decree, from which an 
appeal may be allowed under the 
statute. Wilson v. Pugh, 61 Miss. 
449. (5) But an appeal does not lie 
from an order directing a temporary 
injunction, an appeal being obtain- 
able in such case before final decree 
only by filing a motion to dissolve 
and appealing from the decree ren- 


dered. Alexander v. Woods, 103 
Miss. 869, 60 S 1017. 
24. Healey v. Maroney, 34 App. 


(D. C.) 99 (where a special appeal 
was allowed from an_ interlocutory’ 
order in equity enjoining the prose- 
cution of ejectment suits and fram- 
ing issues for trial by jury, where it 
appeared that the trial of the issues 
would result in vexatious delay and 
costs, to no purpose if it should 
afterward be determined, on an ap- 
peal from a final decree, that the 
equity court had no jurisdiction to 
determine the question between the 
contesting claimants). See supra § 
257 text and notes 34-36. 

25. See cases in following notes. 
And see generally supra §§ 288-290. 

26. Buffington v. Harvey, 95 U. S. 
99, 24 L. ed. 381; Norton v. Hood, 
12 Fed. 763; Boinay vie Eee LG Mich. 
411; Pfohl v. Sampson, 59 N. 
Peo. v. Schoonmaker, 50 N. 
Paul v. Munger, 47 N. Y. 469; Selden 
Wa Verimilya, 1. sNiewiYe (ode Van De- 
water v. Kelsey, 1 N.. Y. 533; Has-. ' 
brouck vy. Kingston Bd. of Education, 
2 Abb. Dec. (N. Y.) 340, 
480, 3 Transcr. A. 106, 5 


3995) “ELUtSOn ety. . pdROCK mm@ Ot typnnes 
Chandl. (Wis.) 90. 

27. Washington County v. Wash- 
ington County School Comrs., 77 Md. 
283, 26 A 115, 

28. Bynum v. Powe, 101 N. C. 


'416, 8 SE 139 (under a statute al- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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was granted against defendant on certain conditions 
precedent to be performed by plaintiff, and on ap- 
peal the record fails to show that such conditions 
were performed, the appeal must be dismissed as 
not appearing to be from an order in force.?® But 
an order enjoining a person until further order of 
the court is not a conditional order within this rule, 
and an appeal will lie therefrom, under the statutes 
allowing appeals from orders granting injunctions.®° 

After injunction is made perpetual. Although 
an appeal may be allowed by statute from an order 
granting a temporary injunction, an appeal will not 


he from such an order after it has been superseded 


by a judgment or decree making the judgment per- 
manent; but in such case the latter judgment or de- 
eree only is appealable.*? 

[§ 404] (3) Damages. Although an interlocu- 
tory order merely dissolving an injunction is not re- 
viewable as a final judgment or decree, it is other- 
wise of a judgment for damages on such dissolu- 
tion.s? And an assessment of damages on an in- 
junction bond after dissolution of the temporary 
injunction is appealable as an order affecting sub- 
stantial rights, although the cause is still pending.®* 

Reference to ascertain damages. An order ap- 
pointing a master to ascertain and report injunc- 
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tion damages, and restraining orators from hinder- 
ing defendants from taking and holding possession 
of certain premises until further order of court, is 
not appealable as a final judgment or order.** But 
an order confirming the report of a referee ap- 
pointed, after the dismissal of an action, to ascer- 
tain the damages sustained by reason of an in- 
junction, is appealable under a statute allowing an 
appeal from a final order affecting a substantial 
right made in a special proceeding.*° 

And an order allowing counsel fees in a proceed- 
ing to ascertain damages occasioned by a prelim- 
inary injunction has been held appealable under a 
statute allowing appeals from final orders in spe- 
cial proceedings affecting substantial rights.*° 

[§ 405] 1. Partition. Appeal or error will gen- 
erally lie from a final judgment or decree denying 
partition, or from a judgment or decree entered 
upon the confirmation of the report of commission- 
ers making a partition, and from other final judg- 
ments, orders, or decrees in partition suits or pro-. 
ceedings ;*" but, as a rule, no appeal or writ of error 
will le from an order or decree merely appointing 
commissioners to make a partition and report the 
same to the court, or from other mere interlocutory 
orders or decrees,*® unless, as in some jurisdictions, 


lowing appeals to be taken 
every judicial order or determination 
of a Judge of a Superior Court, upon 
or involving a matter of law or legal 
inference’’). 

29. Lichstern v. J. Rosenbaum 
Grain Co., 176 Ill. A. 250; Anderson 
v. Hultberg, 144 Tll..A. 529; Menasha 
v. Milwaukee, ete, R. Co., 52 Wis. 
138, 8 NW 612 (where an injunction- 
al order was granted with a proviso 
that plaintiff should file and serve a 
certain bond within ten days or the 
order should be denied, and the rec- 
ord failed to show that such bond 
‘was filed). 

Appealability of conditional or- 
ders see supra § 261. 

30. Redfield v. Lorimer-Lundquist 
Co: 174 D1. AY 547, 

31. Sheward v. Citizens’ Water 
‘Gone 90S Cale 65D; ae bom Soo; Waa 


““wtaft v.. Wagstaff, 67 Kan. 832, 72° P 


780; Easterbrook v. Upton, 1 Nev. 
398. 
[a] An appeal from an order con- 


tinuing an injunction pendente lite 
will not be heard when the case has 
been tried on the merits and the or- 
der is merged in ‘a judgment; the ap- 
peal’ must be from the judgment. 
New York Health Dept. v. O’Reilly, 
49 N. Y. Super. 524. 


32. Offut v. Bradford, 4 Bush 
(Ky.) 418. : 
33. Witthaus v. Washington Savy. 


Bank, 18 Mo. A. 181. 
34. McArthur v. Blondin, 86 Vt. 
62, 83 A 468. 


35. Wisconsin: M. & F. Ins. Co. 
Bank v. Durner, 114 Wis. 369, 90 
NW 435. 

36. Quinn v. Power, 87 N. Y. 535, 


41 AmR 392. 

37. U. S.—East Coast Cedar Co. v. 
People’s Bank, 111 Fed. 446, 49 CCA 
422 (holding that a decree in a suit 
for partition, in which the only ques- 
tion in controversy was whether the 


‘land should be partitioned in specie, 


or sold and the proceeds divided 
which determines such issue, and 
orders a sale of the land, leaving 
the distribution of the proceeds as 
the only thing remaining to be done 
after such decree has been executed, 
is final, for the purposes of an ap- 
peal). 

Ark.—Clark v. Lesser, 106 Ark. 207, 


153 SW 112. 


Cal.—Peck v. Vandenberg, 30 Cal. 
ala 

Fla.—Banks v. Guinyard, 63 Fla. 
334, 58 S 229; Camp Phosphate Co. 
vy. Anderson, 48 Fla. 226, 235, 37 S 


“from ] 


2 eee ee PANTS ED dit 
note]. 

Ga.—Lochrane vy. Equitable Loan, 
etc., Co., 122 Ga. 433, 50 SH 372. 

Ill.— Piper vy. Piper, 231 Ill. 75, 83 
NE 100; Barnes v. Henshaw, 226 Ill. 
605, 80 NE 1076; Crowe v. Kennedy, 
224. It. “5265 79 “NEY 626) Ames jive 
Ames, 148 Ill. 321, 36 NE 110 (hold- 
ing that a decree denying partition 
of part of the land, and appointing 
commissioners to partition the resi- 
due thereof, is a final decree); Alli- 
son v. Drake, 145 Til. 500, 32 NH 
bovi VOUnmZ yn J Oness 130) silineAy OlG 
[aff 228 Ill. 374, 81 NE 1042]; Taylor 
v. Dawson, 65 Ill. A. 232 (a decree 
in partition, which also provides for 
the enforcement of a lien, is final 
for the purpose of appeal without 
waiting for the sale and final distri- 
bution of the proceeds). 

ind.—Jackson v. Myers, 120 Ind. 
504, 22 NE 90, 23 NE 86 (judgment 
for plaintiff for part of land and 
order appointing commissioners to 
make partition); Kreitline v. Franz, 
106 Ind. 359, 360, 6 NE 912; Fleenor 
v. Driskill, .97 Ind. 27; Benefiel v. 
Aughe, 93 Ind. 401; Hollett v. Evans, 
28 Ind. 61; Hunter vy. Miller, 17 Ind. 
88; Barnett v. Thomas, 36 Ind. A. 
441, 75 NE 868, 114 AmSR 885. 

Iowa.—Williams v. Wells, 62 Iowa 
740, 16 NW 513 (holding that a de- 
cree declaring that plaintiff is en- 
titled to one undivided third, and 
appointing commissioners to make 
partition, is a final decree). 

La.—Brown v. Green, 132 La. 1090, 
62 S 154; Ruthenberg v. Helberg, 43 
La. Ann. 410, 9 S 99; Blanchard v. 
Blanchard, 7 La. Ann. 529; State v. 
Judge West Baton Rouge Probates, 
12 Rob. 315; McCollum vy. Palmer, 1 
Rob. 512. 

Md.—Bull v. Pyle, 41 Md. 419. 

Mich.—Austin v. Austin, 132 Mich. 
453, 93 NW 1045; Damouth v. Klock, 
28 Mich. 163 (holding that a decree 
which fixes the respective rights of 
the parties, although it contains an 
order of reference to take an ac- 
counting as to rents and profits, and 
to ascertain whether an actual par- 
tition is practicable, or whether a 
sale and distribution of proceeds is 
necessary, is appealable as a final 
decree). 

Miss.—Sowell v. Sowell, 101 Miss. 
623, 57 S 626. 

Mo.—Wauchope v. McCormick, 158 
Mo. 660, 58 SW 970; Papin v. Blu- 
menthal, 41 Mo. 439; Durham y. 
Darby, 34 Mo. 447. 


{cit Cyc and 


Mont.—Fredericks  v. 
Mont. 457, 138 P 124. 

Nebr.—Peterson v. Damoude, 95 
Nebr. 469, 145 NW 847. 

N. Y.—Brown vy. Feek, 204 N. Y. 
238, 97 NE 526 (holding that, al- 
though a judgment in a _ partition 
suit is interlocutory as between the 
parties who are adjudged to have 
interests in the property, it is final 
as to a party who claims an interest 
therein but is adjudged to have none, 
and such a party may appeal to the 
court: of appeals from a judgment 
against him without waiting for a 
judgment that is final as to all the 
parties). 

Oe aaleaen v. Nice, 54 Or. 585, 104 


Pa.—Christy’s App., 110 Pa. 538, 
5 A 205. 

R. I.—McQuillan. v. McQuillan, 35 
1st, A eWisy, Bho / Nal, 

Tenn.—Crafton v. Crafton, 3 Tenn. 
Civ. A. ‘ 
Tex.—White v. Mitchell, 60 Tex. 


Davis, 6 


164 
W. Va.—Wright v. Pittman, 79 SE 
1091s) Pendry: v. Cozart7472 W.Va. 


100, 77 SE 546. 

See also Partition [30 Cyc 324 et 
seq]. 

[a] An order confirming or set- 
ting aside a sale by the master in 
chancery in partition proceedings is 
a final order, for the purpose of ap- 
peal to the supreme court. Barnes 
v. Henshaw, 226 Ill. 605, 80 NE 1076 
Ai eeche sla cases). See also supra 


[b] Vacation of sale; appeal by 
purchaser.—Where the court, on mo- 
tion of defendant, after a sale in 
partition, enters judgment that the 
sale be vacated, the purchaser may 
appeal from such judgment, under 
Rev. St. (1899) § 806 (Ze [1895] »p 
91), declaring that any party to a 
suit aggrieved by any judgment of a 
circuit court may appeal from any 
final judgment in the case. Wau- 
chope v. McCormick, 158 Mo. 660, 58 
SW 970. See also supra § 368. 

Trial or determination of title see 
infra note 38 [bl]. 

38. U. S.—Clark v. Roller, 199 U. 
S. 541,°26 SCtt4i,"50 Eired «300 
[mod 19 App. (D. C.) 539] (holding 
that a decree confirming the report 
of commissioners appointed in a 
partition suit is not final for the 
purpose of appeal, where the plan 
adopted was dependent upon a sale 
of a part of the property, which had 
not taken place, and which required 
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it comes within some special statutory provision to | the contrary.®® Statutes giving an appeal from spe- 


the confirmation of the court); Green 


VoiHisk, 154 Us S. 668,-14 SCt 1193; 
26 L. ed. 486, 103 U. 8. 518, 26 L, ed. 
485; Elder v. McClaskey, 70 Fed. 
DAO mOCA e255 

Cal.—Gates v. Salmon, 28 Cal. 320; 
Huneke v. Huneke, 12 Cal. A. 199, 


Oe ea dou. 

Fla.—Banks v. Guinyard, 63 Fla. 
334, 58 S 229; Camp Phosphate Co. v. 
Anderson, 48 Fla. 226, 235, 37 S 722, 
11 AmSR 77 Feit Cyel; Putnam Vv. 
Lewis, 1 Fila. 455 

Ga man v. Haden, 112 Ga. 
152, 38 SE 53. 

Til.—Hynes v. Jennings, 262 Ill. 
268, 104 NE 697; Glos v. Clark, 199 
Tll. 147, 65 NE 135 (holding that, in 
partition proceedings, a decree or- 
dering partition, and directing an ac- 
counting before a master, who was 
to report to the court as to payment 
of taxes and receipt of rents, was 
not appealable, as to that portion di- 
recting the accounting, it not being 
final); Young vy. Jones, 130 Ill. A. 
616 [aft 228 Ill. 374, 81 NE 1042]. 

Ind.—Kern vy. Maginnis, 41 Ind. 
398; Davis v. Davis, 86 Ind. 160; 
Clester v. Gibson, 15 Ind. 10; Berry 
v. Berry, 13 Ind. 446; Wood v. Wil- 
kinson, 13 Ind. 352; Hunter v. Miller, 
11 Ind. 356; Cook vy. Knickerbocker, 
Steer 230; Griffin v. Griffin, 10 Ind. 
Rea v. Todd, 7 J. J. Marsh. 

La.—Marionneaux v. Marionneaux, 
28 La. Ann. 392; Stokes v. Stokes, 6 
Mart, N. S. 350. 

Md.—Wickes v. Wickes, 98 Md. 
307, 56 A 1017; Lee v. Pindle, 11 Gill 
& J. 362. 

Mass.—Boyce vv. Wheeler, 133 
Mass. 554 (holding that refusal of 
the superior court to confirm 
render judgment upon a report of 
commissioners appointed to 
partition, on the ground that 
invalid in law, is an 
and not a final decision, and excep- 
tions thereto will not lie). But see 
Joyce v. Dyer, 189 Mass. 64, 
81, 109 AmSR 603 
where an _ interlocutory judgment 
has been ordered in a partition suit, 
exceptions thereto are reviewable 
without a final judgment). 

Miss.—Gilleylen v. Martin, 73 Miss. 
695, 19 S 482. 

Mo.—Padgett v. Smith, 205 Mo. 
122, 103 SW 942: Buller v. Linzee, 
100 Mo. 95, 13 SW 344; Holloway v. 
Holloway, 97 Mo. 628, 11 SW 233, 10 
AmSR 339; Turpin v. Turpin, 88 Mo. 


Soi. | MUPrrayi. Vea Vatesy Wei iMose 13s 
Parkinson v. Caplinger, 65 Mo. 290; 
Papin v. Blumenthal, 41 Mo. 439; 


Pipkin y. Allen, 29 Mo. 229; Ivory v. 


Delore, 26 Mo. 505; Stephens v. 
Hume, 25 Mo. 349; McMurtry v. 
Glasecock, 20 Mo. 432; Gudgell v. 
Mead, 8 Mo. 53, 40 AmD 120 and 
note. 


Mont. — Fredericks v. 
Mont. 457, 13 P 124. 

Nebr.—Peterson v. Damoude, 95 
Nebr. 469, 145 NW 847; Sewall v. 
Whiton, 85 Nebr. 478, 123 NW 1042; 
Vrana. v. Vrana, 85 Nebr; 128, 122 
NW 678; Skallberge v. Skallberg, 84 
Nebr. 717, 121 NW 979; Atwood v. 
Atwood, 45 Nebr. 201, 68 NW 362. 

N. Y.—Tilton v. Vail, 117_N. Y. 
520, 23 NE 120; Beebe v. Griffing, 6 
N. Y. 465; Russ v. Maxwell, 94 App. 
Div. 107, 87 NYS 1077 (not appeal- 
able from county court to appellate 
division); Lawrence v. Fowler, 20 
HowPr 407. 

N. C.—Albemarle Steam Nav. Co. 
v. Worrell, 133 N. C. 98, 45 SE 466; 
Best v. Dunn, 126 N. C. 560, 36 SE 
126; Medford v. Harrell, 10 N. C. 41. 

Oh.—McRoberts v. Lockwood, 49 
Oh. St. 374, 34 NE 734 (holding that 
the final appealable judgment in a 
proceeding for partition between ten- 
ants in common is not an order made 
in confirming or setting aside the 
proceedings of the commissioners, or 
of the sheriff in aparting or selling 


Davis, 6 


and’ 
make, 
it is) 
interlocutory, | 


75 NE} 
(holding that, 


the premises, but is that which finds 
the parties entitled to partition, de- 
clares the portion of each, and or- 
ders the shares to be aparted). 
Or.—Kesler v. Nice, 54 Or. 585, 104 
P 2; Sterling v. Sterling, 43 Or. 200, 


era ie (Zio 
Pa.—In re Tressler, 228 Pa. 281, 
77 A 461; Wistar’s App., ilTWsyglete 341, 


8 A 797; Gesell’s App., 84 Pa. 238 
(in both cases decree awarding in- 
oa a Robinson’s App., 1 WklyNC 

Philippine.—Araullo v. Araullo, 3 
Philippine 567 

R. I.—Hammond y. Hammond, 85 
A 937 (holding that, where, on de- 
murrer to a whole bill for partition, 
the court sustains the demurrer, but 
finds the bill good as a bill for an 
accounting, and _ strikes out the 
words of dismissal in the decree, 
there is no final decree from which 
an appeal may be taken). 

5 Tenn.—Cawthon v. Searcy, 12 Lea 

49. 

Tex.—White v. Mitchell, 60 Tex. 
164; Meyers v. Riley, (Civ. A.) 150 
SW 479 (mo appeal from order re- 
jecting a report of commissioners 
and appointing new commissioners). 

Va.—Young v. Skipwith, 2 Wash. 
(2 _Va.). 300: 

See also Partition [30 Cyc 325 et 
seq]. 

fa] An order or decree for the 
sale of land in partition (1) is in 
some juriSdictions such a final order 
or decree that an appeal may be 
taken therefrom. Camp Phosphate 
Co. v. Anderson, 48 Fla. 226, 235, 37 
S722) 111. AmSR 77 [iert—Cy.clivand 
note (decree ordering a sale based 
upon a report of commissioners that 
partition cannot be®*made without 
prejudice to the owners of land is 
final); Lochrane y. Equitable Loan, 
etc.,. Co, 122) Ga." 433% 507 SE (372: 
Barnett v. Thomas, 36 Ind. A. 441, 
75 NE 868, 114 AmSR 385 (order for 
the sale of lands in partition after 
it has been ascertained that they 
cannot be partitioned in kind with- 


out injury). (2) Contra Sowell v. 
Sowell, 101 Miss. 623, 57 S 626. See 
also supra §§ 345, 

[b] "Trial or determination of 


title—(1) A decree in partition, es- 
tablishing a lost deed and settling a 
disputed title, is appealable. Wright 
Ve, Pittman GW avian moyen OSs 
(2) And a decree in a partition case 
is final as against a complainant 
when it adjudges that he was not en- 
titled to the whole of the land in- 
volved, although there is a failure 
to adjudge the source of the title of 
the parties and the ownership of the 
lands according to the practice in 
partition cases. Crafton v. Crafton, 
3 Tenn. Civ. A. 71. (38) In Nebraska, 
where the main purpose of an ac- 
tion is to obtain partition, an order 
for partition is not appealable under 
Rev. St. (1913) §§ 8176, 8185, making 
final orders appealable and defining 
“final order,’ until partition is ef- 
fected and confirmed, although the 
question of title may have been in- 
cidentally determined; but, where the 
sole object of an action is to deter- 
mine title in the subject matter of 
the action, an order determining this 
right is a final order within the stat- 
ute, although partition is also asked 
for in the petition and is directed in 
the order. Peterson v. Damoude, 95 
Nebr. 469, 145 NW 847. (4) Where 
plaintiff's title is controverted in par- 
tition, and the proceedings are sus- 
pended pending trial of the title at 
law, a judgment rendered on the is- 
sue of title alone is final and appeal- 
able while the partition proceedings 
are still suspended. Sewall v. Whi- 
ton, 85 Nebr. 478, 123 NW 1042. (5) 
But, where plaintiff’s title is denied, 
and the parties unite in litigating the 
question of title and right to parti- 
tion at the same time, and both ques- 
tions are determined by the judgment 
appointing referees and _ directing 


partition, such judgment is interloc- 
utory, and not appealable, until the 
final decree of partition or until sale 
and confirmation. Sewall v. Whitop, 
85 Nebr. 478, 123 NW 1042 [cit 
Schick v. Whitcomb, 68 Nebr. 784, 
94 NW 1023]. (6) In New York, 
where a plaintiff in partition claims. 
title through conveyances of an an- 
cestor of defendants, who claim that 
the instruments of conveyance were 
not absolute deeds, but intended 
merely as mortgages which have 
since been fully paid, the action is 
in fact one for the determination of 
title, and a judgment in favor of 
plaintiff is not the ordinary interloc- 
utory order in partition, but is a 


final disposition of title, and defend- — 


ants are not precluded from appeal- 
ing therefrom to the court of appeals 
by Code Civ. Proc. § 190, which pro- 
hibits appeals from interlocutory or- 


ders. Brown v. Feek, 204 N. Y. 238, 
97 NE 526. 
[ec] Appointment of guardian for 


minor.—Where land is sold in a suit 
for partition and a portion of the 
proceeds belonging to a minor heir is. 
paid into the registry of the court, 
an order of the court denying a peti- 
tion under Rev. St. (1895) art 3498w, 
by one as next friend of such minor, 
to be appointed guardian for such 
minor, to receive the share of such 
minor in such proceeds, is not a final 
order from which an appeal can be 
taken under Rey. St. (1895) art 1383. 
Naylor v. Naylor, (Tex. Civ. A.) 128 
SW 475. 

[d] Counsel fees.—In a suit for 
partition, an order that plaintiff’s 
counsel fee be allowed in the audi- 
tor’s statement of account, subject 
to the usual exceptions, is not a final 
order from which an appeal will lie. 
Mee: v. Hoover, 75 Md. 486, 23 A 

39. Cal—From an _ interlocutory 
judgment in.an action for partition 
which determines the rights and in- 
terests of the respective parties, and 
directs partition to be made. Code 
Civ. Proe: 

Mo.—An appeal is allowed by Rev. 
St. (1899) § 806 (Annot. St. [1906] pnp 
769) from an interlocutory judgment 
in an action for partition which de- 
termines the rights of the parties. 
Hanne v. Garvey, 
SW 210; Padgett v. Smith, 205 Mo. 
122, 103 SW 942. 

N. Y.—Freiot v. La Fountaine, 16 
Mise. 1538, 38 NYS 832. 

Sere aan interlocutory order, 
framing and submitting to a jury an 
issue as to the title, is appealable. 
ape v. Moses, 36 Sec! 559, 1b SE 

Va.—A decree of sale in partition 
is appealable under Code (1887) §8 
3454. Stevens v. McCormick, 90 Va. 
135; 19 SH 742: 

W. Va.—Richmond vy. Richmond, 62 
W. Va. 206, 57 SE 736 (holding that 
a decree of partition which adjudges 
title in the parties, the interests they 
hold, and that partition be made in 
the proportions defined by it, and 
which leaves nothing to be done ex- 
cept for the commissioners appointed 
to divide the land in kind, if possible, 
er, if not, to report the fact to the 
court for a decree of sale, is appeal- 
able under a statute as adjudicating 
the principles of the cause). See 
also Pendry v. Cozart, 72 W. Va. 100, 
77 SE 546 (holding that a decree in 
suit by heirs for partition ordering 
certain lands to be brought into 
hotchpot as advancements and refer- 
ring the cause to a commissioner was 
appealable as adjudicating the prin- 
ciples of the cause). 

Wis.—Vesper v. Farnsworth, 40 
Wis. 357 (order in partition, directing 
a sale of the premises instead of an 
actual partition, appealable as an or- 
der affecting a substantial right). 

See also Partition [30 Cyc 327]. 

[a] Judgments before passage of 
statute.—A statute authorizing an 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


255 Mo. 106, 164 - 


y 
We 


$§ 405-406] 


° 


cial orders after final judgment are applicable to 


such orders in partition suits.?° 


[§ 406] m. Probate Proceedings 41_(1) In Gen- 
The right of appeal in probate proceedings is 
entirely statutory, and no appeal or writ of error 


eral. 


appeal in an action for partition from 
an interlocutory judgment does not 
apply to judgments entered before its 
passage. Peck y. Courtis, 31 Cal. 207; 
Peck v. Vandenberg, 30 Cal. viy Gates 
v. Salmon, 28 Cal. 320. 

[b] Writ of error.—Under Rev. 
St. (1899) § 806 (Annot. St. [1906] 
p 769), authorizing appeals from in- 
terlocutory judgments in actions of 
partition which determine’ the rights 
of the parties, and § 835 (Annot, St. 
[1906] p 799), authorizing the issu- 
ance of writs of error on any final 
judgment, etc., a writ of error does 
not lie to review interlocutory judg- 
ments in partition. Padgett v. Smith, 
205 Mo. 122, 103 SW 9432. 

40. Gordan v. Graham, 153 Cal. 
297, 95 P 145 (holding that for ap- 
peal purposes an ex parte order ina 
partition suit that a writ of assist- 
ance issue to let the purchaser into 
possession, a sale having been con- 


firmed, must be considered as an or- 


der made after final judgment, it be- 
ing as plainly in aid of the order of 
sale as the order of confirmation, 
and the tenant in possession, having 
no notice of such ex parte order, 
could, to secure an available record 
on appeal, move to vacate the order 
and writ, and, on denial of the mo- 
tion, appeal from the order of denial, 
instead of appealing directly from 
the ex parte order); Dunn vy. Dunn, 

137 Cal. 51, 69 P 847 (holding that an 

order denying in part confirmation of 

sale in partition, is ‘fa special order 
after final judgment,’ from which 

Gode Civ. Proc. 5§ 939 subd 3; § 963 

subd 2 give appeal). 

41. Appeal or writ of error from 
or to judgments, orders, or decrees: 
As to accounting by executors or ad- 

“ministrators see also Executors 

and Administrators [18 Cye 1128, 

1207]. 

As to allowance or disallowance of 
claims against estate see also Ex- 
ecutors and Administrators [18 Cyc 

“511, 535, 862). 

As to allowance to widow or children 
see also Executors and Administra- 
tors [18.Cyc 402]. 

As-to appointment or refusal to ap- 
‘point. executor or administrator see 
also Executors and Administrators 
. [18 Cye, 125]. 

As to compensation of executor or 
administrator see also Executors 
and Administrators [18 Cye 1167]. 

As to discovery of assets see also 
Executors and Administrators [18 
Cye 218]. : 

As to insolvency of estate, claims 
against insolvent estate, and set- 
tlement and. distribution thereof 
see Hxecutors and Administrators 
[18 Cye 849, 862, 873]. 

As to probate, establishment, or an- 
nulment of will see also Wills [40 
Cye 1348 et seq]. 

As. to revocation of letters testa- 
mentary or of administration see 
also Executors and Administrators 
[18 Cye 158]. 

As to removal of or refusal to re- 
move executor or administrator see 
also Executors and Administrators 
[18 Cyc 169]. 

As to sales of real estate see also 
Executors and Administrators [18 
Cye 754]. 

As to security by executor or admin- 
istrator see also Hxecutors and 
Adpsindstcators LSC ycmilssy: 

As.to settlement and distribution of 
estate see also Mxecutors and Ad- 
ministrators [18 Cyc 654, 873]. 

Si 2 eu s by or against executors 

eaininiotiators generally see 

Siceculove and Administrators [18 

Cyc 1081 et seq]. 

In actions for construction of wills 
see Wills [40 Cyc 1861]. 
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will lie unless it is authorized by statute.4? When it 


is allowed, it will lie, as a general rule, from all 


In actions on administration bonds] of Gillingham, 


see Executors and Administrators 

[18 1Cye 1309]. 

42. Ala.—Gartman v. Lightner, 160 
Ala. 202, 49 S 412 (setting aside de- 
cree of sale; want of jurisdiction); 
Beatty v. Hobson, 133 Ala. 270, 31 
S 946; Alexander vy. Chapman, 127 
Ala. 465, 29 S 9; Hamilton v. Gwynn, 
24 Ala. 515; Brennan v. Harris, 20 
Ala. 185 (no appeal from refusal to 
grant letters of administration to the 
sheriff on application of a party rep- 
resenting himself to be a creditor); 
Saltmarsh v. Bird, 19 Ala. 665 (hold- 
ing that no writ of error would lie 
from refusal of a judge of probate 
to admit a person claiming to be a 
creditor of an insolvent estate to 
renew the litigation after a final 
judgment rejecting his claim). 

Cal.— In re Murphy, 128 Cal. 339, 
60 P 930; Iversen v. San Francisco 
SuperCt., 15 Cali27, 46)P* sie in 
re Calahan, 60 Cal. 232; In re Mar- 
tin, 56 Cal. 208 (holding that no ap- 
peal would lie from an order of the 
probate court directing an executor 
to proceed with the sale of real es- 
tate previously ordered to be sold). 

Ill. Van Sellar vy. James, 113 Ill. 
A. 206; Mayrand vy. Mayrand, 96 Ill. 
A. 478. 

Ind.—Goodwin v. Goodwin, 48 Ind. 
584; Bush vy. Bush, 41 Ind. A. 39, 83 
NE 251. 

Kan.—Grimes v. Barrant, 60 Kan. 
259, 56 P 472; Keith v. Guthrie, 59 
Kan. 200, 52 P 435; Proctor v. Dick- 
WOW ai. (em ENceuINe oe OA ear Ge 

Mich.—Mitchell v. Bay Probate 
Judge, 155 Mich. 550, 119 NW 916. 
; 108 Mo. 465, 
18 SW 968 (no appeal from an order 
of a probate court appointing an ad- 
ministrator); In re Rooney, 163 Mo. 
A. 389, 143 SW 888; Looney v. Brown- 
ing, 112 Mo. A. 195, 86 SW 564; In 
re Barnes, 43 Mo. A. 295. 

Mont.—In re Roberts, 48 Mont. 40, 


1sby Peso 09 sin aher celliv. “Sie Ivlomts 
3005 40S be OSs owe 244, 
N. M.—Gentz v. Galles, 14 N. M. 


SALI, Batre 

Oh.—Methodist Episcopal Church 
Missionary Soc. v. Ely, 56 Oh. St. 
405, 47 NE 5387; North v. Smith, 27 
Oh. Cir. Ct. 367. 

Pa.—In re Belcher, 205 Pa. 153, 54 
A 714. 

Utah.—In re Williamson, 26 Utah 


50, 72 P 2; In re Auerback, 23 Utah 
529, 65 P 488. 
Vt.—Kimball vy. Kimball, 19 Vt. 


579. 

See supra §§ 1, 39, 42. 

[a] Order to pay in pursuance of 
prior order.—No appeal lies from a 
mere order to pay made by the or- 
phans court, in accordance with a 
previous decree of distribution made 
by the same court, from which no 
appeal was taken. The decree of 
distribution cannot be collaterally at- 
tacked on an appeal from an order 
to pay. Jenning’s Hst., 38 Pa. Super. 
522. 

[b] Appointment of guardian or 
curator.—(1) In some jurisdictions, 
although not in all, an appeal will 
lie from an order appointing a guar- 


dian or curator. Ex p. Miller, 109 
Cal. 648, 42 P 428; Weisne’s App., 
SOMIConn seo Sue a LSAaacSs maya, Chaylor ws 


Dana (Ky.) 600; Senseman’s App., 2 
Pa. 331. (2) Contra Cramer v. For- 
bis, 31 Ill. A. 259; Ramsay v. Thomp- 
Sons eile Wide Sa ben Sh AL 592506) TaRAS 
705; Looney v. Browning, 112 Mo. 
A. 195, 86 SW 564. See also Guar- 
dian and Ward [21 Cye 43]; Insane 
Persons [22 Cyc 1144]. 

[e] Costs.—(1) In some jurisdic- 
tions judgments as to costs in pro- 
bate proceedings are not appealable. 
Brown v. Johns, 62 Md. 333; Matter 


final judgments, orders, or decrees, or orders in the 
nature of a final judgment or decree.*® 
judgments, orders, or decrees which have been held 


Various 


55 Hun 604, 8 NYS 
385; Marvin v. Marvin, 11 AbbPrNS 
ENS Yeo (2) Compare however 
Willcox v. Smith, 26 Barb. (N. Y.) 
316. See also supra § 374 et seq. 

[d] Void judgment, order, or de- 
cree.—(1) In some jurisdictions, as 
we have seen, although not in others, 
it is held that an appeal will not 
lie from avoid judgment, order, or 
decree, and this rule has been ap- 
plied to judgments, orders, or de- 
ecrees of probate courts and surro- 
gates. Ex p. Lyon, 60 Ala. 650; Les- 
lie ,v.. Tucker,, 57 Ala, 483; David) v. 
David, 56 Ala. 49; Pettus v. McKin- 


ney, 56 Ala. 41; Reid v. Venderhey- 
den, 5. Cow GNe Ys) W905 eye Contra: 
Smith vs Van Kuren, 2 Barb. Ch. 


See supra § 287. 
v. Banks, 10 
Wall. 583, IG) Tbe (aol ORG: 

Ala. —MeQueen v. Grigsby, 152 Ala. 
656, 44 S 961. 

Ark.—Hogane v. Hogane, 57 
508, 22 SW 167. 

Colo.—Ryan vy. Geigel, 39 Colo. 355, 
88) Pe77 52 Durst ve Haenniy zich Colo: 
AL 24316 1305 Bi sine re Currier alo 
Colo. A. 245, 74 P 340. ‘ 

D. C.—Richards v. Geiger, 39 App. 
Bee Hamilton v. Shillington, 19 App. 


Fla.—Price v. Winter, 15 Fla. 66. 
Ida.—Under Rev. St. (1887) § 4838, 
any party dissatisfied with a judg- 
ment in a civil action in a probate 
court may appeal therefrom to the 
district court of the county, whether 
such judgment was upon the merits, 
upon questions of law, or for want 
of an answer. If it was a final judg- 
ment, terminating the controversy in 
said court, an appeal may be taken 
therefrom. Smith v. Clyne, 15 Ida. 
254,97 P40. : 
Til.—Dean v. Dean, 239 Ill. 424, 88 
NE 149; Martin v. Martin, 170 Ill. 
18, 48 NE 694 [rev 68 Ill. A. 169]; 
Snell v. Weldon, 162 Ill. A. 14; Mat- 
ter of Stanowick, 147 Ill. A. 28; Max- 
well v. Shoesmith, 1385 Ill. A. 114. 
Kan.—Dobson vy. Holmes, 83 Kan. 

ANG, ili2) ead, 

Ky.—Chamberlain vy. Chamberlain, 
16 SW 455, 13 KyL 192; Reynolds vy. 
mewnolds, Die Koy tie 52'57 

La.—Miguez v. Delcambre, 114 La. 
1032, 38 S 820. 


Ark. 


Mich.—Hart v. Shiawassee Cir. 
Judge, 56 Mich. 592, 23 NW 326. 
Mo.—Branson vy. Branson, 102 Mo. 


613, 15 SW 74; Gamble v. Hamilton, 
7 Mo. 469; Hanley v. Holton, 120 Mo. 
AS38935" DO SIWe O9de 
Mont.—In re Dougherty, 34 Mont. 
336, 86 P 88; In re Higgins, 15 Mont. 
474, 39 P 506, 28 LRA 116. 
Nebr.—Foster v. Murphy, 76 Nebr. 
576, 107 NW 843; In re Pope, 75 Nebr. 


550, 106 NW 659. 

N. J.—Podesta v. Moody, 69 N. J- 
Eg. 468, 60 A 939. 

N. Y.—In re Prentice, 160 N. Y. 


568) b> NE 275 [aft 21 App. Div. 626, 
47 NYS 1146]. 

Oh.—Methodist Episcopal Church 
Missionary Soc. v. Ely, 56 Oh. St. 
405, 47 NE 537. 


Okl.—Fenton v. White, 4 Okl. 472, 
47 P 472. 
Pa.—In re Buckland, 239 Pa. 608, 


86 A 1098; Owen’s App., 78 Pa. 511. 

Philippine.—Reyes v. Ciria, 24 
Philippine 127. 

S. C.—Ex p. Small, 69 S. GC. 48, 48 
SE 40. 

Tex.—Arthur v. Reed, 26 Tex. Civ. 
A. 574, 64 SW 831. 


Utah. 
Tie 59 843 

Vt.—Leach vy. Leach, 50 Vt. 618. 

Wash.—In re Sour, 17 Wash. 675, 
DOMES Sile 

Wis.—Swarthout v. Swarthout, 111 
Wis. 102, 86 NW 558. 
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final and appealable under this rule are referred to | in the note.** An appeal will not lie, however, from 


And infra this 
note. 

Setting aside or refusal to set 
aside judgment, order, or decree see 
infra § 409. 

44. [a] Relating to wills.—(1) An 
order of the probate court admitting 
a @#ill to probate (In re Penniman, 
20 Minn. 245, 18 AmR 368), (2) or 
to record (Hogane v. Hogane, 57 
Ark. 508, 22 SW 167). (3) A*~decree 
of the orphans court refusing an is- 
sue devisavit vel non. Schwilke’s 


see other cases 


App., 100 Pa. 628. (4) An order of 
the county court refusing to set 
aside the probate of a will. Dean v. 
Dean, 239 Ill. 424, 88 NE 149. See 


generally Wills [40 Cyc 1348 et seq]. 

[b] Relating to appointment or 
removal of executor, administrator, 
or trustee, issue or revocation of let- 


ters, etc.—(1) An order appointing 
an administrator. Ex p. Small, 69 
S. C. 48, 48 SE 40. (2) An order 


that an executrix was entitled to ad- 
minister the estate as sole bene- 
ficiary, since it constituted a final de- 
termination of the rights of the par- 
ties within the statute defining a 
judgment. Swarthout v. Swarthout, 
111 Wis. 102, 86 NW 558. (3) An 
order refusing to appoint a tempo- 
rary administrator. Long v. Rich- 
ardson, 26 Tex. Civ. A. 197, 62 SW 
964. (4) An order denying the ap- 
plication of an executor for letters 
testamentary. Shook. vy. 
(Tex. Civ. A.) 149 SW 406 [rev on 
other grounds 105 Tex. 551, 152 SW 
809]. (5) An order “disallowing” or 
dismissing an opposition to the ap- 
pointment of a certain person as ad- 
ministrator, on the grounds that 
there was no necessity for an ad- 
ministration, and that the opponent 
was entitled to the appointment by 
preference, such order being final as 
to the opponents’ demands. Miguez 
v. Delcambre, 114 La. 1032, 38 S 820. 
(6) An order denying a motion to 
vacate a previous order appointing 
an administrator, and to appoint an- 
other as such administrator, as it is 
a final determination denying the ap- 
pointment asked. In re Davis, 11 
Mont. 196, 28 P 645. (7) An order 
denying a petition to set aside ap- 
pointment of an administrator. In 
re Tasanen, 25 Utah 396, 71 P 984. 
(8) An order removing an admin- 
istrator. Murray v. Oliver, 3 B. Mon. 
(Ky.) 1; In re Pope, 75 Nebr. 550, 
106 NW 659 (order removing a _ spe- 
cial administrator for cause and ap- 
pointing another to serve in his place 
and stead). (9) An order removing 
trustees of an estate and appoint- 
ing a receiver before final judgment. 
Tuckerman vy. Currier, 54 Colo. 24, 
129 P 220. (10) An order overruling 
a motion for removal of an adminis- 


trator. Owens v. Link, 48 Mo. A. 
534. (11) An order or judgment 
either revoking, or refusing to re- 
voke, letters of administration. 
Owens v. Link, supra; Donaldson y. 
Lewis, 7 fo} 403; Schwilke’s 


Mo. z 
App., 100 Pa. 628. (12) An order re- 
fusing to revoke special orders of ad- 
ministration. Clemmens v. Walker, 
40 Ala. 189. See generally Executors 
and Administrators [18 Cyc 125, 158, 
169]. 

[c] Relating to inventory.—(1) An 
order that an executor add to his 
inventory certain choses in action, 
money, ete. Leach y. Leach, 50 Vt. 
618. (2) An order requiring a de- 
fendant administrator to list a note 
executed by him to decedent as a 
part of the estate, the order being 
against defendant personally and not 
as administrator. Durst v. Haenni, 
23 Colon LAWi4A314 213 OP. tae Code ean 
order, upon the hearing of a petition 
to compel an executor to inventory 
as belonging to the estate certain 
property which he claims belongs to 
a partnership between deceased and 
himself, where the order determines 
that the property belongs to the es- 
tate and orders it to be so inven- 


Journeay,: 
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toried. Rufty v. Rankin, 183 Dl. A. 
484. (4) An order denying the ap- 
plication of an interested party for 
an order requiring an administrator 
to make an additional inventory of 
property claimed to belong to_the 
estate. Dobson v. Holmes, 83 Kan. 
476, 112 P 131. (5) An order find- 
ing that certain property is not that 
of an estate, but is individual prop- 
erty of another. Martin v. Martin, 
170 Ill. 18, 48 NE 694 [rev 68 Ill. A. 
169]. (6) An order withdrawing 
property from an inventory on the 
ground that it is exempt from_ the 
payment of debts of the decedent. 
Swayze v. Wade, 25 Kan. 551. See 
also Executors and Administrators 
[48 Cye 218]. ; 
{d] Relating to claims against 
estate.—(1) An order of the probate 
court refusing to allow a definite 
claim against an estate, when all the 
facts are before it. Corning v. Ryan, 
3 Colo. 525., (2) A judgment reject- 
ing a claim against an insolvent es- 
tate. Bartol v. Calvert, 21 Ala. 42. 
(3) An order disallowing a claim 
against an estate and taxing costs 
against the claimant, the order not 
being a judgment of nonsuit within 
the statute defining nonsuit. Tucker 
v. Tucker, 21 “Colo, A. 94; 121, 2 125: 
(4) An order classifying a demand 
allowed against an estate, or a sub- 
sequent order vacating such classi- 
fication. Wolfley v. McPherson, 61 
Kan. 492, 59 P 1054. (5) An uncon- 
ditional and absolute order of the 
orphans court, directing an admin- 
istrator to pay a fee to an attorney 
for services rendered the _ estate. 
Flater v. Weaver, 108 Md. 668, 71 
A 809. See generally Pxecutors and 
ile ret ore [USEyCycw bikes bsp; 


[e] Relating to compensation or 
reimbursement of executor or ad- 
ministrator.—(1) A decree fixing the 
amount due the administrator and 
ordering its payment by a certain 
day in the future. Lewis v. Outton, 
3 B. Mon. (Ky.) 453. (2) An order 
fixing the compensation of an ad- 
ministrator. In re Sour, 17 Wash. 
675, 50 P 587: (8) An order disal- 
lowing a claim by an administrator 
for money paid for a burial lot for 
a decedent, on objection by dece- 


dent’s creditors. Clemes. v. Fox, 6 
Colo. A. 677, .40 P 8438. (4) Orders 
allowing an administrator certain 


funds for the services of himself and 
his attorney, which were entered in 
the form of judgments of the court, 
and disclosed that they were entered 
after testimony was heard and find- 
ings had been made, and unqualified- 
ly commanded the payment of the 
sums allowed, which were found to 
be reasonable. In re Sullivan, 36 
Wash. 217, 78 P 945. (5) An order 
awarding counsel fees incurred by 
persons after they ceased to be rep- 
resentatives of a decedent, and order- 
ing payment thereof out of the 
estate of the decedent. In re Cur- 
rier, 19 Colo. A. 245, 74 P 340. See 
generally Exxecutors and Administra- 
tors [18 Cye 1167]. 

[f] Relating to accounts and ac- 
counting of executors, administra- 
tors, or trustees.—(1) Thompson v. 
Hunt, 22 Ala. 517 [overr Stewart vy. 
Price, 16 Ala. 40] (holding that un- 
der the act of 1843 a decree of the 
probate court on an annual settle- 
ment by an administrator was final, 
and a writ of error would lie, this 
being changed, however, by the stat- 
ute ef 1850, making such decrees in- 
terlocutory and not appealable); Sav- 
age v. Benham, 11 Ala. 49 (each an- 
nual settlement final); Shortridge v. 
Easley, 10 Ala. 520; Perrin v. Lepper, 
72 Mich. 454, 40 NW 859; Branson 
v. Branson, 102 Mo. 613, 15 SW 74; 
Seymour v. Seymour, 67 Mo. 303; In 
re Dougherty, 34 Mont. 336, 86 P 38 
(order settling and allowing an ad- 
ministratrix’s account, holding that, 
while it is technically not a final 
judgment, it must be regarded as 


such for the purpose of appeal); In 
re Prentice, 160 N. 568, 55 NE 
275 (holding a decision on an execu- 
tor’s accounting final under Code Civ. 
Proc. § 190, authorizing an appeal 
to the court of appeals from a final 
judgment, although the decision is 
rendered prior to a final distribution 
of testator’s estate, in view of § 2550, 
declaring that a final determination 
of the rights of parties to a special 
proceeding-in a surrogate’s court is 
a final order, and § 2742, rendering 
a final settlement of an executor’s 
account, conclusive evidence against 
parties to the proceedings); Matter 
of Van Houten, 18 App. Div. 301, 46 
NYS 190 (a decree made upon the 
settlement of an executor’s account; 
which, after settling the principles 
upon which he was to be debited in 
the account, and making a summary 
statement of the account, charging 
the executor with various sums, pro- 
vided further, that, as he might be 
entitled to certain credits not set 
forth, he might account at the foot 
of the decree as to the expenses and 
payments for which he might be en- 
titled to credit, but if he did not 
proceed so to account within twenty 
days, his account should be finally 
settled as stated in the decree); 
Rhoads’ App., 39 Pa. 186; Farney- 
hough v. Dickerson, 2 Rob. (41 Va.) 
582. (2) An order restating the ac- 
count of an administrator, finding the 
amount due by him, and directing 
allowance of interest thereon. Mat- 
ter of Stanowick, 147 Ill. A. 28. (3) 
An order improperly striking from 
the files the report and account of 
an executor and denying him the 
right to report or account. Snell v. 
Weldon, 162 Ill. A. 14. (4) An order, 
on settlement of his accounts by a 
public administrator on resignation, 
approving the settlement and order- 
ing him to turn over the assets to 
his successor. Taylor v. Bader, 117 
Mo. A. 72, 98 SW 80. (5) An order 
denying the motion of an administra- 
tor pendente lite to require a sus- 
pended executrix to make a settle- 
ment, where such order was a final 
decision of the matter. Hanley v. 
Holton, 120 Mo. A. 393, 96 SW 691. 
See generally Executors and Admin- 
istrators [18 Cye 1128, 1207]. 

{g] Relating to sale of property 
of decedent.—(1) McQueen y. Griggs- 
by, 152 Ala. 656, 44 S 961; Sloan v. 


Strickler (12) (Colog 79.) 20mm. Soda 
Price v. Winter, 15 Fla. 66; State v. 
Lazarus, 37 La. Ann. 830; Tutt v. 


Boyer, 51 Mo. 425; and other cases 
infra. (2) A decree for the sale of 
land to pay debts. Sloan vy. Strickler, 
12 Colo. 179, 20 P 611. (38) An order 
of publication for the sale of real 
estate. Ferguson v. Carson, 13 Mo. 
A. 29 [aff 86 Mo. 673]. (4) An order 
approving an administrator’s sale of 
land. Tutt v. Boyer, supra. (5) A 
decree confirming a sale of land for 
division among joint owners. Mc- 
Queen v. Grigsby, 152 Ala. 656, 44 S 
961. (6) An order refusing to sell 
decedent’s land, on application of the 
administrator, to pay debts. Spence 
v. Parker, 57 Ala. 196. (7) An order 
granting or refusing a license to sell 
real estate of decedent. Broehl v. 
Broehl, 93 Nebr. 166, 139 NW 1020. 
(8) A decree substituting a petition 
for the sale of decedent’s land in 
place of one alleged to have been 
lost. Bishop v. Hampton, 19 Ala. 792. 
(9) An order refusing to confirm a 
sale of a decedent’s personal prop- 
erty. In-re Auerbach, 23 Utah 529, 
65 P 488. (10) An order directing a 
purchaser of land at an administra- 
tor’s sale to complete the purchase. 
Podesta v. Moody, 69 N. J. Eq. 468, 
60 A 939. See generally Executors 
and Administrators [18 Cye 754]. ° 


[h] Relating to  distribytion.— 
Stovall v. Banks, 10 Wail. Aes) 9) 
583, 19 L. ed. 1036 (decree adjudg- 


ing a certain sum to be due from 
an executor to each of the distribu- 
tees of an estate and awarding exe- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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nonjudicial acts *® or from mere interlocutory orders 
or decrees, unless it is authorized by some special 
Illustrations of judgments, 


statutory provision.*® 


cution to collect it); Andrews v. 
Hall, 15 Ala. 85; Ex p. Harrison, 7 
Ala. 786; In re McFarland, 10 Mont. 
445, 26 P 185 (decree of distribution 
in probate proceeding is a “final 
judgment,’ within Code Civ. Proce. § 
421 subd 1); In re Buckland, 239 Pa. 
608, 86 A 1098 (a decree confirming 
an appraisement of property set 
aside to a husband who has elected 
to take against his wife’s will); Ver- 
dier v. Verdier, 33 S. C. Eq. 138 (de- 
cree on bill for settlement of estate). 
See generally Executors and Admin- 
istrators [18 Cyc 654, 873]. 

{i] Relating to guardians.—Mc- 
Daniel vy. Whitman, 16 Ala. 343 (de- 
nial of decree against guardian for 
money in his hands); Ward vy. Ange- 
vine, 46 Ind. 415 (summary removal 
of guardian); State v. Allen, 92 Mo. 
20, 4 SW 414 (order of probate court 
rescinding appointment of guardian 
of a minor, and refusing to grant 


him an appeal to the circuit court); | 


Senseman’s App., 21 Pa. 331 (appoint- 
ment of guardian); In re Richard, 
6 Serg. & R. (Pa.) 462 (order of or- 
phans court confirming a report of 
auditors on the final settlement of a 
guardian’s account finding a balance 
due from the ward to the guardian); 
Wilcox v. Wilcox, 63 Vt. 137, 21 A 
423 (order requiring guardian to ac- 


count). See supra this section note 
42. See also Guardian and Ward [21 
Cyc 43]. 

{j] Miscellaneous judgments, or- 


ders, or decrees held appealable.— 
(1) Refusal to grant an order put- 
ting an administration bond in suit. 
Conant v. Kendall, 21 Pick. (Mass.) 
86. (2) A judgment on the merits in 
a proceeding before the probate court 
against an administrator charging 
him with concealing and embezzling 
the assets of the estate. Ruff v. 
Doyle, 56 Mo. 301; State v. Coffey, 5 
Mo. A. 578. (3) An order requiring 
a former administrator to turn over 
to his successor money claimed as a 
gift from the intestate. Foster v. 
Murphy, 76 Nebr. 576, 107 NW 843. 
(4) An order amercing a_ sheriff. 
Fenton v. White, 4 Okl. 472, 47 P 
472. (5) A judgment in a proceed- 
ing to determine heirship declaring a 
person to be a lawful heir of the de- 
ceased with a right to a certain share 
in the estate. Reyes v. Ciria, 24 
Philippine 127. (6) An order deny- 
ing a motion to vacate a judgment 
and decree approving the final ac- 
count of an administrator, ordering 
and directing a distribution of the 
property in his hands, and providing 
for his discharge and the discharge 
of his bondsmen upon compliance 
with the eta ee Lamona, 29 
Wash. 394, 6 ¢ 

45. Ga.—Pope v. Hays, 30 Ga. 539 
(no appeal upon the report of com- 
missioners appointed to set apart 
one year’s provisions for the family 
out of the estate of the deceased, 
there being no judgment, but merely 
a ministerial act). 

Jl. Kingsbury v. Sperry, 119 Ill. 
279, 10 NE 8 (holding that orders of 
the county court authorizing guar- 
dians to mortgage the lands of their 
wards were made in the exercise of 
a ministerial and not of a judicial 
power, and a writ a error would not 
lie to review them). 

Ky.—Piat v. Allaway, 2 Bibb 554 
(decision of county court displacing 
a guardian not judicial, so as to ad- 
mit of writ of error). i 

Mich.—Bushoz vy. Pray, 386 Mich. 
429 (holding that the duty of the 
commissioners on claims against an 
estate to report the proof presented 
on a claim disallowed by them was 
ministerial, and not judicial, and its 
omission could not be remedied by 
appeal). 

PR. J.—Cooley v. Vansyckle, 14 N. 
J. Eq. 496 (no appeal from statement 
or restatement of accounts by the 
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note.4* 


surrogate, 
the court). 

Vt.—Downer v. Downer, 9 Vt. 2381 
(holding that, where a testator made 
a bequest to a trustee, to be applied 
to the benefit of the beneficiary as 
should be found necessary in the 
judgment and discretion of the judge 
of probate for a certain district, the 
judge of probate, in the exercise of 
the discretion and judgment so con- 
fided in him, acted personally and 
not officially, no new jurisdiction be- 
ing conferred upon him, and no ap- 
peal would lie from his proceedings). 

[a] Acts held to be judicial.—But 
the following acts have been held to 
be judgments or judicial acts, and 
therefore subject to appeal: (1) Re- 
moval of an administrator by the 
county court. Murray v. Oliver, 3 
BS Vion Cry.) a. (2) Refusal of 
probate court to grant an order put- 
ting in suit an administration bond. 
Conant y. Kendall, 21 Pick. (Mass.) 
36. (3) An order of a probate court 
admitting a will to probate. In re 
Penniman, 20 Minn. 245, 18 AmR 
368. (4) Appointment of an admin- 
istrator de bonis non with the will 
annexed. Emsley v. Young, 19 R. I. 
65, 31 A 692. (5) Refusal of what 
purports to be a report of commis- 


but only from decree of 


ee Hodges v. Thacher, 23 Vt. 
46. U. S—Young v. Smith, 15 Pet. 
287, 10 L. ed. 741 (decree in equity). 


Ala.—Venable v. Venable, 165 Ala. 
621, 51 S 833; Beatty v. Hobson, 133 
Ala. 270, 31 S 946; Alexander v. 
Chapman, 127 Ala. 465, 29 S 9; Ligon 
v. Ligon, 105 Ala. 460, 17 S 89. 

Cal.—In re Casement, 78 Cal. 136, 
20 P 362. 

Colo.—Emanuel | v. 31 
Colo. 440, 72 P 1079. 

D. C.—Hutchins v. Hutchins, 40 
App. 180; Craighead v. Alexander, 38 
App. 229, AnnCasi913C 847 and note; 
Richardson v. Reeves, 34 App. 9; 
Dugan v. Northcutt, 7 App. 351. 

Ga.—Atlanta Nat. Bldg., etc., Assoc. 
v. Jones, 111 Ga. 890, 36 SE 968; 
Powell v. Hammond, 81 Ga. 567, 8 
SE 426. 

Ill.—Dean v. Dean, 239 Ill. 424, 88 
NE 149; Fredrick v. Fredrick, 219 Ill. 
568, 76 NE 856; McCollister v. Greene 
County Nat. Bank, 171 Ill. 608, 49 NE 
734; Peterson v. Guttormsen, 125 Ill. 
A. 28 (interlocutory decree in pro- 
ceeding to set aside a will); Van 
Sellar v. James, 113 Ill. A. 206; Lane 
VennornteliOa lls “Ag2 15s 

Ind.—Baker vy. Griffitt, 83 Ind. 411; 


Fielding, 


Bs v. Bush, 41 Ind. A. 39, 83 NE 
pile 

Kan.—Grimes vy. Barratt, 60 Kan. 
2595) 56 URL 472" 


Ky.—Floor v. Floor, 87 SW 272, 27 
KyL 894; Paul v. Weitlauf, 71 SW 
632, 24 KyL 1480; Chorn v. Chorn, 98 
Ky 627, 33 SW il07, 10 Key 11.78 
Scott v. Kennedy, 12 B. Mon.. 510; 
Watts v. Jones, 5 KyL 688; Skillman 
v. Frost, 4 Kyl 621. 

La.—Deblieux v. Hotard, 31 la. 
Ann. 194; State v. Ouachita Parish 
Ct. Judge, 31 La. Ann. 116; Reiffel 
v. Boissiere, 4 Mart. N. S. 366. 

Md.—Decker v. Fahrenholtz, 107 
Md. 515, 68 A 1048, 72 A 339; Stump 
v. Stump, 91 Md. 699, 47 A 1034. 
ee v. Elliot, 133 Mass. 


Mich.—Mitchell v. Bay Probate 
Judge, 155 Mich. 550, 119 NW 916. 

Mo.—In re Flick, 212 Mo. 275, 110 
SW 1074; North vy. Priest, 81 Mo. 
561; In re Rooney, 163 Mo. A. 389, 
143 SW 888. 

Mont.—In re Roberts, 48 Mont. 40, 
1358 e909; 


N. M.—Gentz’s Est. v. Galles, 14 
N.. M. 341, 93 P 702. 

N. Y.—Matter of Gibson, 195 N,. Y. 
466, 88 NE 1100; In re Hopkins, 110 


App. Div. 907, 96 NYS 941; In re 
eatolscher, 30 App. Div. 313, 51 NYS 


Co.) Tt 


orders, or decrees which have been held interlocutory 
and therefore not appealable are referred to in the 
In some jurisdictions, however, there are 


Oh.—Ebersole y. Schiller, 50 Oh. 
St. 701, 35. NE 793) 

Pa.—IiIn re Parmer, 237 Pa. 229, 85 
mA 143" In re Hoyt. 2320 Panes Ono 
A 2038; In re Tressler, 228 Pa. 281, 
77 A 461; In re Belcher, 205 Pa. 153, 
54 A 714; Bower’s Hst., 48 Pa. Super. 
394; Fair’s Hst., 34 Pa. Super. 263; 
In re Walker, 25 Pa. Super. 256; Al- 
len’s Hst., 20 Pa. Super. 32; Robin- 
son’s Hst., 11 Phila. 37; Valentine’s 
App., 3. WklyNC 471; Mattern’s App., 
: ee 166; Jones’ App., 38 Leg. 
nt, 7 


R. I.—Hstes v. East Providence 
Probates.Ct. SO ap La Olam oom Ammonis 

Tex.—Thomas v. Hawpe, 25 Tex. 
Civ. A. 534, 62 SW 785. 

Utah.—In re Williamson, 26 Utah 
OU PA ee 

Vt.—Timothy v. Farr, 42 Vt. 43; 


Kimball v. Kimball, 19 Vt. 579. 

Va.—Farneyhough v. Dickerson, 2 
Rob. (41 Va.) 582. 

Wash.—In re Sroufe, 65 Wash. 258, 
118 P 18; In re Sinclaire, 44 Wash. 
119, 86 P 1117; Nash v. Wakefield, 30 
Wash: 556,71 P35. 

And see other cases 
note, 

47. [a] Relating to wills.—(1) A 
decree of the orphans court awarding 
an issue devisavit vel non. Schwilke’s 
App., 100 Pa. 628; Gelinsinger’s App., 
2 Walk. Gea. 196: (2) An order 
framing issues upon the caveat of a 
will. Hutchins vy. Hutchins, 40 App. 
(D. C.) 180. (3) A decree directing 
a petition to set aside the probate 
of a will to stand as a caveat to 
the will as a will of real estate. 
Craighead v. Alexander, 38 App. (D. 
C.) 229, AnnCas1913C 847 and note. 
(4) An order adjudging a party to 
have the right to have issues to de- 
termine the validity of a will trans- 
mitted to the circuit court for jury 
trial and framing and transmitting 
such issues. Dugan v. Northcutt, 7 
ADDS sCDieOeye eo ous (5) An order 
confirming the verdict of a jury ad- 
verse to the caveator, on an issue 
framed by that court to determine 
whether the caveator was lawfully 
married to the decedent, where the 
caveator in her caveat claimed to 
be the lawful widow of the decedent, 
and also the beneficiary under a prior 
will. Richardson y. Reeves, 34 App. 
(D> "C2; 9. (6), “Ame order of the? cir 
cuit court setting aside the probate 
of a will, rendered an appeal from 
an order of the county court refusing 
to vacate the probate, on the ground 
of want of notice to -the petitioner 
of the probate proceedings. Dean v. 
Dean, 239 Tll. 424, 88 NE 149. 
generally Wills [40 Cye 1349]. 

[b] Relating to appointment, re- 
moval, or discharge of an executor, 
administrator or trustee, issue or 
revocation of letters, etc—(1) An 
order appointing an administrator. 
Grimes v. Barratt, 60 Kan. 259, 56 
P 472 (holding that such an order 
is not a ‘final decision of any mat- 
ter arising under the jurisdiction of 
the probate court,’ within Gen. St. 
[1897] c¢ 107 § 208, authorizing ap- 
peals). (2) An order refusing to dis- 
charge or remove an administrator. 
Hamilton v. Gwynn, 24 Ala. 515; 
Ebersole v. Schiller, 50 Oh. St. 701, 
35 NE 793. (3) An order denying 
an administrator’s application for his 
final discharge, where it did not ap- 
pear that he had resigned or made 
a final settlement. In re Rooney, 
163 Mo. A. 389, 148 NW 888. (¢4) 
An order, on a petition to remove an 
administrator, dismissing the peti- 
tion, with leave to the petitioners to 
file a new petition. Appler v. Merry- 
man, 91 Md. 706, 47 A 1026. (5) An 
order, on admitting a will to probate, 
continuing for further hearing ob- 
jections to the appointment of the 
person named therein as independ- 
ent executor. Shook v. Journeay, 
(Tex. Civ. A.) 149 SW 406 [rev on 


infra this 


See 


572 [(3C. Jd] 


special statutory provisions under 


other grounds 152 SW 809]. (6) An 
order vacating an ex parte order ap- 
pointing a person a trustee of the 
estate of a decedent on his petition, 
alleging that he was induced by 
fraud to resign as testamentary trus- 
tee, and praying for his reappoint- 
ment, his application for reappoint- 
ment being still pending. In re Sin- 
claire, 44° Washy 119)" 86" Bini (Gi) 
An order of the surrogate refusing 
to dismiss a proceeding for revoca- 
tion of letters testamentary. Kelly 
v. Langevin, 153 App. Div. 322, 137 
NYS 1099. See generally Executors 
feo Administrators [18 Cye 125, 158, 

{c] Relating to bond or other se- 
curity of executor, administrator, or 
trustee.—(1) An order requiring an 
administrator to give security on 
pain of being superseded. Gray v. 
Grundy, 2 J. Marsh. (Ky.) 133; 
Horseley v. Hopkins, 2 J. J. Marsh. 
(Ky.) 538. (2) An order that an ad- 
ministrator show cause why he 
should not furnish additional secur- 
ity. Labauve’s Succ., 38 La. Ann. 
235. (3) An order requiring an ad- 
ministrator, upon an application of 
a surety to be released, to give a 
new bond, and in default thereof, 
that he be removed. Nelson v. Mitch- 
ell, 54 Ala. 287. (4) A decree of the 
probate court ordering an executor 
and trustee to furnish a bond with 
surety, although exempt by the terms 
of the will from giving surety. Fel- 
ton v. Sowles, 57 Vt. 382. (C33 eS 
judgment for plaintiff in an action 
upon an administrator’s bond, prose- 
cuted by a creditor, where the county 
court has not perfected the judg- 
ment by fixing the amount to which 
the creditor is entitled as required by 
statute. Marlboro Dist. Probate Ct. 
Wee toa pines oe W. bate toe 

[d] Relating to assets, inventory, 
insolvency, etc.—(1) A citation to an 
executor to file an inventory. In re 
Tressler, 228 Pa. 281, T7-A, 461) (2) 
A decree directing an executor and 
trustee to file an inventory. In re 
Allen, 20 Pa. Super. 32. (3) A judg- 
ment ordering an inventory of testa- 
tor’s estate and appointing an attor- 
ney for absent heirs. Zaire v. Bodin, 
12 La. 611. (4) A decree of insol- 
vency of an estate, no final decree 
of settlement having been rendered. 
Black v. Black, 20 Ala. 401. (5).A 
judgment requiring disclosure by de- 
fendant in a proceeding by an execu- 
tor or administrator under a statute 
to obtain a discovery of assets be- 
longing to the estate. In re Roberts, 
48 Mont. 40, 1385 P 909. 

[e] Relating to claims against 
estate.—(1) A decree and order al- 
lowing the report of commissioners 
of claims against an estate. Robin- 
son v. Robinson, 32 Vt. 738. (2) Mere 
investigation and computation of the 
amount due upon a claim presented 
against an estate is not a final judg- 
ment from which an appeal may be 
taken, as there is no judgment until 
an order is entered allowing such 
amount as a claim against the estate 
and classifying the same. Cohen v. 
Atkins, 73 Mo. 163. (3) An order 
denying a petition to vacate a judg- 
ment allowing a claim against a 
decedent’s estate. Emanuel vy. Field- 
ing, 31 Colo: 440, 72 PP 1079.. (4) An 
order directing payment to the at- 
torneys of an administratrix for ser- 
vices. Chorn v. Chorn, 98 Ky. 627, 33 
SW 1107, 17 KyL 1178. See gener- 
ally Executors and Administrators 
[18 Gye 511. 535, 8621. 

[f{] Relating to widow’s allowance, 
exemption, or share.—(1) An order 
of the orphans court striking off a 
withdrawal by a widow of her claim 
to a statutory allowance out of her 
husband’s estate. Catterson’s App., 
100M Panty: (2) An order that a 
widow’s share in her deceased hus- 
band’s land be set off to her, but 
not appointing commissioners. El- 
liot v. Elliot, 133 Mass. 555. (3) A 
decree rendered on petition of the 
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which interloéu- | tory judgments, 


widow ta be allowed the exemption 
given by statute and one third of 
moneys received by the administra- 
tor from rents of decedent’s real es- 
tate, which determines the right to 
the exemption, but continues the 
claims for rents. Bond v. Marx, 53 
Ala. 177. 

{g] Relating to compensation or 
reimbursement of executor or admin- 
istrator.—(1) An order refusing to 
direct the clerk of court to pay over 
to a special administrator a sum of 
money allowed him for his services. 
Poten’s Hst., 72 Cal. 576, 14 P 209. 
(2) An order striking as unrespon- 
sive an answer to an order to show 
cause.why an ex parte allowance of 
an executor’s claim against the es- 
tate should not be set aside, and set- 
ting a hearing for the question of 
its allowance. Stump v. Stump, 91 
Md. 699, 47 A 1034. See generally 


Executors and Administrators [18 
Cye 1167]. 
[h] Relating to settlement of es- 


tate or accounts and accounting by 
executors, administrators, or trus- 
tees.—(1) An order confirming a 
commissioner’s report in the settle- 
ment of a decedent’s estate is mere- 
ly interlocutory. Paul v. Weitlauf, 
71 SW 632, 24 KyL 1480. (2) Orders 
or decrees relating to accounts or 
accounting. Alexander vy. Chapman, 
127 Ala. 465, 29 S 9 (decree confirm- 
ing the report of a register, to whom 
the final accounts of an executor 
have been referred, where no money 
decree is rendered for the sum found 
due the various parties by the reg- 
ister; or such decree of confirma- 
tion, except as to certain parts of 
the account, the entire report being 
referred back to the register with 
directions to restate the account); 
Trammell v. Trammell, 50 Ala. 39 
(refusal to allow an account infor- 
mally presented by an executor with- 
out a settlement in due form); Watt 
v. Watt, 37 Ala. 543; Thompson v. 
Hunt, 22 Ala. 517 (decree on annual 
settlement by administrator made in- 
terlocutory and not appealable by 
the act of Febr. 11, 1850); Clemes v. 
Fox, 6 Colo. A. 377, 40 P 843; Van 
Sellar v. James, 113 Ill. A. 206 (an 
order of the circuit court on appeal 
from the county court, refusing to 
pass on the merits of objections to 
a final account of an executor, and 
finding that such account was not 
a proper account, and ordering that 
other accounts be filed); Thiebaud v. 
Dufour, 57 Ind.° 598; Goodwin v. 
Goodwin, 48 Ind. 584 (partial settle- 
ment of executor); Vandever v. Rich- 
art, 5 KyL 852; Skillman vy. Frost, 4 
KyL 621; McLean’s Succ., 5 La. Ann. 
671; Cook v. Horton, 129 Mass. 527; 
Prewett wa) Crump, 923) iliss:.5 574; 
North v. Priest, 81 Mo. 561 (order 
approving administrator’s annual set- 
tlement); Baker v. Schoeneman, 41 
Mo. 391 (annual account of executor 
or administrator); Kelly v. Langevin, 
153 (Apps Diva (3225 esi eeNwSe 1099 
(order directing executor to file an 
intermediate account); In re Palmer, 
237 Pa. 229, 85 A 148 (decree direct- 
ing executors to file an account); In 
re Fleming, 217 Pa. 279, 66 A 361 
(decree of orphans court overruling 
a demurrer to a petition to reopen 
and review an account); In re Pate- 
thorp, 160 Pa. 316; 28 A 689, 690; 
HKekfeldt’s App., 13 Pa. 171 (decree 
ordering a person to file his account 
as trustee under a will); In re Al- 
len, 20 Pa. Super. 32 (decree direct- 
ing an executor and trustee to file an 
inventory and an account); Starr’s 
Est., 3 Pa. Super. 212, 39 WklyNC 
462 (decree citing an executor to ac- 
count). See generally Hxecutors and 
Administrators [18 Cye 1128, 1207]. 

{i] Relating to the sale of dece- 
dent’s estate.—McCollister-v. Greene 
County Nat. Bank, 171 Ill. 608, 49 NE 
734 (order directing an administra- 
tor to institute proceedings for the 
sale of his intestate’s land); Baker 


Ig 406 , 


orders, or decrees may be appeal- 


v. Griffit, 83 Ind. 411; Love v. Mic- 
kals, 12 Ind. 489 (both denying the 
right of appeal from an order for an 
administrator’s sale); Staley v. Dor- 
set, 11 Ind. 367 (order to sell real 
estate of a decedent to pay debts, on 
petition of the heirs); Snodgrass’ 
App., 96 Pa. 420 [foll Goseils App., 
84 Pa. 238, overr Hess’ App., I Watts. 
255, and expl Robinson v. Glancy, 69 
Pa. °89; Robinson’s App., 62 Pa. 213] 
(holding that a decree of the or- 
phans court, making an order of 
sale of the real estate of a decedent 
for the payment of debts is not a 
definitive decree, within the mean- 
ing of the statute, and that an ap- 
peal does not lie therefrom); Grim’s 
Est., 33 Pa. Super. 587 (order direct- 
ing the sale of the estate of a dece- 
dent); Walker's st., 125) Pas Supers 
256 (decree directing an executor to 
make return to the court of an order 
of sale of real estate for payment of 
debts, granted on his application, and 
on due confirmation of the sale, to 
execute and deliver to the purchaser 
a proper deed of the premises); In 
re Williamson, 26 Utah 50, 72 P 2 
(order directing the sale by an ex- 
ecutor of his decedent’s real estate). 
See generally Hxecutors and Admin- 
istrators [18 Cyc 754]. 

[i] Relating to legacies, devisees, 
or distribution.—(1) An order post- 
poning the consideration of the 
equalization of legacies until after 
a resale of the trust property de- 
vised by the will. Fredrick v. Fred- 
rick,” 209) <0) 568; 8760 NB SoGa. ac) 
A decree awarding to a legatee an in- 
determinate amount of his legacy 
from funds in the hands of the ex- 
ecutor. Bower’s Hst., 48 Pa. Super. 
394. (3) A decree referring back the 
report of an auditor with direction 
to distribute decedent’s estate in ac- 
cordance with the opinion of the 
court. In re Hoyt}, 232 sPa. 189, 18% 
A 203. (4) A decree entered at the 
instance of legatees under a wife’s 
will, directing that an interest which 
she has in an estate, and which has 
been paid over to her husband’s ad- 
ministrator, shall be paid to her an- 
cillary administrator, to be appoint- 


ed. Wallace’s Hst., 48 Pa. Super. 
226. (6) Other orders or decrees re- 
lating to distribution. Young v- 


Smith, alo Pets CW.uS, 28 75k On iemeds 
741 (decree on bill by legatees 
against executor for distribution) ; 
Johnston v. Fort, 30 Ala. 78 (partial 
distribution); Hollis v. Caughman, 22 
Ala. 478; Wood v. Wood, 51 Ind. 141 
(order setting aside an order of dis- 
tribution of the surplus on the set- 
tlement of a decedent’s estate); Tim- 
othy v. Farr, 42 Vt. 43 (order re- 
newing an appointment of commis- 
sioners for the settlement of an es- 
tate, and allowing them further time 
for the performance of their duties). 
See generally Executors and Admin- 
istrators [18 Cyc 654, 873]. 

[k] Relating to guardians.—Cars- 
well v. Spencer, 44 Ala. 204 (order, 
on accounting, finding amount due in 
hands of guardian, and directing him 
to retain the same until further or- 
der of the court); Pfeiffer v. Crane, 
89 Ind. 485 (order rejecting guar- 
dian’s report and directing him to 
make another report); Laurent v.- 
Saillard, 11 La. 38; Freret v. Ma- 
rigny, 8 La. 503 (homologation of 
family meeting); Bessinger vy. Dupre, 
1 McG. (La.) 202; Seguin’s App., 103 
Pa. 139 (decree of orphans court 
directing a ward to elect whether he 
will take interest or profits derived 
by his guardian from an investment 
of the trust fund in the guardian’s 
business); Estes v. East Providence 
Probate Ct., “86 ROL Sat s85) Al 2977 
(order appointing a temporary guar- 
dian for an incompetent). See supra 
this section note 42. And see gen- 
repeat Guardian and Ward [21 Cyc 
[1] Miscellaneous judgments, or- 
ders, or decrees held not appealable. 


—_— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 406-407] 


able.*§ 
[§ 407] 


—(1) An order of probate court 
granting or refusing a new trial. 
Venable v. Venable, 165 Ala. 621, 51 
S 833; Beatty v. Hobson, 133 Ala. 
270, 31 S 946. Compare infra this 
section note 48. (2) An order of 
the orphans court adjudging an an- 
swer insufficient and requiring the 
parties to answer further. Potts v. 
Potts, 88 Md. 640, 42 A 214. (3) A 
surrogate’s order directing the ex- 
ecutor of a deceased tesiumentary 
trustee either to deposit with a trust 
company certain bonds, or, in the 
alternative, to show cause why they 
should not be deposited. Matter of 
Kreischer, 30 App. Div. 313, 51 NYS 
802. (4) An order denying a petition 
for discovery against an administra- 
trix. oilitcehell vy. Bay Probate Ct, 
155 Mich. 550, 119 NW 916. (5) An 
order of the orphans court dismiss- 
ing a motion to quash an appeal from 
an appraisement for the collateral 
tax. In re Belcher, 205 Pa. 153, 54 
A 714. 

Setting aside or refusing to set 
aside judgment, order, or decree see 
infra § 409. 

48. Cal.—Code Civ. Proc. § 963 


. subd. 3. And see In re Smith, 117 
Cal. 505, 49 P 456 (order directing 
payment of claim previously ad- 


judged a preferred claim). 

Ind.—Bush y. Bush, 41 Ind. A. 39, 
83 NE 251. 

Iowa.—In re Stone, 132 Towa 136, 
109 NW 455, 10 AnnCas 1033. 

Miss.—Green vy. Tunstall, 6 Miss. 
638 (from an interlocutory order 
which may work injury to the party 
complaining). 

Wash.—In re Sullivan, 40 Wash. 
202, 82° P 297, 111. AmSR 895; In re 
Sutton, 31 Wash. 340, 71 P 1012. 

[a] TZsouisiana; irreparable injury. 
—(1) In Louisiana interlocutory or- 
ders are appealable where they may 
cause irreparable injury, but not 
otherwise. State v. Judge Second 
Dist. Ct., 32 La. Ann. 300; Deblieux 
v. Hotard, 31 La. Ann. 194; Zaire v. 
Bodin, 12 La. 611; Seghers v. Anthe- 
man, 1 Mart. N. S. 73; Bessinger v. 
Dupre, 1 McG. 202. See supra § 276. 
(2) A judgment probating a willand 
ordering its execution may produce 
irreparable injury, and an appeal 
will lie. Seghers v. Antheman, supra. 

[b] Sale or conveyance of real 
property.—(1) An appeal from an 
order ‘of sale, made upon applica- 
tion by an administrator for the sale 
of lands of a decedent for payment 
of debts ‘is authorized by the stat- 
ute of Indiana allowing an appeal 
from an interlocutory order for the 
possession of real property or the 
sale thereof. Simpson y. Pearson, 31 
Ind. 1, 99 AmD 577. (2) In .Cali- 
fornia, an order of the superior court 
annulling and setting aside a former 
order confirming the sale of realty 
belonging to a decedent’s estate is 
an order against directing a sale or 
conveyance, within the statute allow- 
ing an appeal from an order “against 
or in favor of directing the parti- 
tion, sale, or conveyance of real prop- 
erty.” In re West, 162 Cal. 352, 122 
P 953. (3) And in Louisiana, an ap- 
peal lies from an interlocutory judg- 
ment of a probate court rendered on 
a rule against the executor to show 
cause why the sale of certain prop- 
erty should not be stopped. State v. 
Judge New Orleans Second Dist. Ct., 
22 La. Ann. 200. 

[ec] Order for payment of money, 
compelling execution of instrument 
or delivery of securities, etc.—In In- 
diana, under Burns Annot. St. (1901) 
§ 658, authorizing appeals from in- 
terlocutory orders for the payment 
of money, compelling the execution 
of an instrument or the delivery of 
securities, etc., no appeal lies, where 


the record shows only an entry on : 


(2) Orders or Decisions in Special Pro- 
ceedings and Affecting Substantial Rights. 
or decisions in probate proceedings are sometimes 
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[3C.5.] 573 


appealable under statutes allowing appeals from or- 


Orders 


a motion to strike out objections to 
the final report of an administrator 
reciting that the court sustains the 
motion, to which ruling the excep- 
tor excepts, and prays an appeal, 
which is granted, no other order or 
judgment being made on the ruling. 
ee v. Bush, 41 Ind. A. 39, 83 NE 


[d] Order to file inventories for 
collateral inheritance tax.—On an ap- 
plication by the state treasurer to 
compel administrators to file inven- 
tories of the property of the estate 
for the assessment of collateral in- 
heritance taxes, an order striking the 
answer of the administrators from 
the files is an order affecting a sub- 
stantial right in an action and pre- 
venting a judgment from which an 
appeal might be taken, and also as 
an intermediate order involving the 
merits and materially affecting the 
final decision, and is therefore ap- 
pealable under Code § 4101. In re 
Stone, 132 Iowa 136, 109 NW 455, 10 
AnnCas 1033. 

[e] Granting or refusing new trial. 
—(1) In some states, by statute, an 
appeal will lie from a decision of the 
probate court on a motion for a new 


trial. Willamouicz v. Strong, 8 Ark. 
467. See generally supra § 337 et 
seq. (2) In. Alabama, Code § 434, 


allowing review of the granting or 
refusing of new trials by circuit or 
city courts, does not authorize re- 
view of such rulings by probate 
courts. Venable v. Venable, 165 Ala. 
621, 51 S 833; Beatty v. Hobson, 133 
Ala. 270, 31 S 946. (3) But in Cali- 
fornia, Code Civ. Proc. § 963 subd 2, 
authorizing an appeal to be taken to 
the supreme court from a superior 
court “from an order granting or re- 
fusing a new trial,’ applies to such 
orders made in probate proceedings 
as well as those made in civil ac- 
tions. In re Spencer, 96 Cal. 448, 31 
P 453; In re Bauquier, 88 Cal. 302, 26 
P 178, 532; In; re Doyle, 68 Cal. 132; 
8 P 691. (4) But an appeal will not 
lie. in a case where no issues are 
joined and a motion for a new trial 
is unauthorized. In re Heldt, 98 Cal. 
553, 83 P 549. (5) And it has been 
held that, since an order refusing to 
revoke letters of administration is 
not appealable, an order denying a 
new trial, made upon a motion to re- 
view or vacate such unappealable or- 
der, is not appealable. In re Keane, 


56 Cal. 407 

{f{] WUWnder statutory discretion to 
allow appeal.—Parish v. Hedges, 34 
ADDY = CDIes) eons 

Judgments, orders or decrees by 


which party is aggrieved see infra 
§ 

Orders made after final judgment 
see infra § 408. 

Orders or decisions in special pro- 
ceedings and affecting substantial 
rights see infra § 407. 

49. Ohm’s Hst., 82 Cal. 160, 22 P 
927; In re Broehl, 93 Nebr. 166, 139 
NW 1020; Gilbert v. Thayer, 104 N. 
Y. 200, 10 NE 148; Hatch v. Stewart, 
42 Hun (N. Y.) 164; Dow v. Lillie, 
26 N. D. 512, 144 NW 1082. 

[a] Sale of real estate.—(1) In 
Colorado a proceeding to sell real es- 
tate of a decedent is a special statu- 
tory proceeding separate and distinct 
from the administration of the es- 
tate proper, and decisions of the 
county courts thereunder are final 
judgments reviewable by writ of er- 
. Ryan v. Geigel, 39 Colo. 355, 89 
P 775. (2) And in Nebraska, under 
the statute authorizing a review of 
final orders affecting a substantial 
right in a special proceeding, an or- 
der granting or refusing a license to 
sell real estate to pay debts of a de- 
ceased person is reviewable. In re 
Broehl, 93 Nebr. 166, 139 NW 1020. 

[b] Order in ancillary administra- 


ders affecting substantial rights, or from orders or 
final orders affecting a substantial right made in 
a special proceeding, etc.*® 


tion.—An order of the district court, 
confirming a county court order in 
an ancillary administration, refusing 
to grant a petition filed by the prin- 
cipal administrator under the direc- 
tion of the principal court for the 
sale of real estate and transmission 
of the proceeds to such principal 
court for payment of debts there pro- 
vided is a final order affecting a sub- 
stantial right made in a special pro- 
ceeding, so as to be appealable un- 
der Rev. Codes (1905) § 7225. Dow 
vy. Lillie, 26 N. D. 512, 144 NW 1082. 

[c] Probate of will.—(1) In Ohio 
an application to the probate court 
to admit an alleged will to probate 
is a special proceeding within Rev. 
St. § 6707, providing that an order 
affecting a substantial right made in 
a special proceeding is a final order, 
which may be vacated, modified, or 
reversed as provided in tit 4. Meth- 
odist HEpiscopal Church Missionary 
Soc. v. Ely, 56 Oh. St. 405, 47 NE 537. 
(2) And the order of the common 
pleas refusing to admit to probate is 
a final order affecting a substantial 
right, from which error may be 
prosecuted to the circuit court, which 
has, by virtue of Rev. St. § 6709, 
jurisdiction to reverse, vacate, or 
modify such order for error appear- 
ing on the record. Methodist Hpis- 
copal Church Missionary Soc. v. 
Ely, supra. And see infra this note 


e]. 

[ad] Order for payment of funds.— 
An order obtained by the contestants 
of a will directing the proponent and 
special administrator to pay to their 
guardian ad litem funds of the es- 
tate to procure the attendance of wit- 
nesses upon the trial of the contest 
is appealable under St. (1898) § 
3069 subd 2, authorizing an appeal 
from a final order affecting a sub- 
stantial right made in special pro- 
ceedings. In re McNaughton, .135 
Wis. 24, 114 NW 849. 

[e] Orders or decrees appealable 
as affecting substantial rights.— 
Seghers v. Antheman, 1 Mart. N. S. 
(lLa.) 738 (decree admitting will to 
probate); Wentworth v. Treanor, 31 
N. H. 528 (decree that the probate 
of a will should be reéxamined); In - 
re Gilbert, 104 N. Y. 200, 10 NE 148 
(order of surrogate directing a de- 
fendant to account to plaintiff for 
the proceeds of property held by 
him, as he claims, by an indefeasible 
title); In re Halsey, 93 N. Y. 48 
(order of surrogate denying the right 
of one having no direct or contin- 
gent interest in a fund to intervene 
in proceedings to compel an execu- 
tor to pay over a legacy); Fiester v. 
Shepard, 92°N. Y. 251, 16 NYWkly 
Dig 565 [aff 26 Hun 183, 13 NYWkly 
Dig 546] (order of the surrogate 
granting the application of one claim- 
ing to be a residuary legdtee to call 
the executor to account, which is 
contested by the latter on the ground 
that the petitioner has no interest 
in the estate, and compelling the 
executor to account). 

[f] Orders not within the statute; 
in general.—An order that the ad- 
ministratrix of an estate allow her 
name to be used as plaintiff-in an 
action to recover property alleged to 
have been fraudulently conveyed by 
decedent in his lifetime is not a final 
judgment in_ special proceedings, 
within Code Civ. Proc. § 963 subd 3, 
relating to appeals. Ohm’s Est., 82 
Calyal60, 22292. 

{g] Orders not final—(1) In New 
York an order of the general term 
granting a new trial in a proceed- 
ing by reference, under the statute, 
to determine and enforce a disputed 
claim against an estate was not ap- 
pealable to the court of appeals, as 
it is not a final order, and in a spe- 
cial proceeding no appeal to that 
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[§ 408] 


in probate courts.®° 


bate proceedings.** 
[§ 409] 


59 


eree of distribution,°” 
of an executor or administrator,°* 


court was authorized except from a 
final order. Neudecker v. Kohlberg, 
SING We 29.6: (2) And a surro- 
gate’s order requiring an executor to 
account is not a final order, and is 
not appealable to the court of ap- 
peals as a final order in a special 
proceeding. In re Callahan, 139 N. 
Y. 51, 34 NE 756. See also In re 
Halsey, 93 N. Y. 48 (holding to the 
same effect as to surrogate’s order 
commanding an executor to account 
and directing a reference to ascer- 
tain his place of residence and 
whether he has an office in the state). 

[h] Orders or decrees not appeal- 
able because not affecting substan- 
tial rights.—(1) Bulfinch v. Waldo- 
boro, 54 Me. 150 (order of judge of 
probate, entered without notice to 
the obligors, authorizing the com- 
mencement of suit on a_ probate 
bond); Kelly v. Langevin, 153 App. 
Div. 3229 AST NYS "1099 corder sof 
surrogate refusing to dismiss a spe- 
cial proceeding for the revocation of 
letters testamentary and order di- 
recting executor to file an interme- 
diate account more than eighteen 
months of issue of letters testamen- 
tary); Matter of Westurn, 5 App. 
Div. 595, 89 NYS 429; Matter ‘of 
Nottingham, 88 Hun 443, 34 NYS 404 
(order of surrogate, in a proceed- 
ing for an accounting by executors, 
refusing to strike from the record 
the name of a legatee who had been 
adjudged by the supreme court to 
have died without issue before the 
testator); In re Soule, 46 Hun 661, 
12 NYSt 692 [aff 109 N. Y. 662 mem, 
17 NE 868 mem] (order refusing to 
dismiss a petition to set aside the 
probate of a will for fraud, undue 
influence, ete.); Matter of Burnett, 
15 NYSt 116; Henry v. Henry, 4 Dem. 
Surr. (N. Y.) 253 (order of surro- 
gate denying motion for simulta- 
neous trial of different issues joined 
in a special proceeding). (2) An or- 
der in a proceeding in the probate 
court removing a guardian, affirmed 
on appeal to the court of common 
pleas, does not affect a substantial 
right, and is therefore not review- 
able on error to the circuit court un- 
der Rev. St. § 6709, providing for 
proceedings in error to the circuit 
court from a judgment rendered or 
final order made by the court of 
common pleas, and § 6707, providing 
in effect that an order affecting a 
substantial right made in a special 
proceeding is a final order for the 
purpose of such proceeding in error. 
North jv. -Sniith).27 "Oh? ‘Girne Ct 367. 

Orders affecting substantial rights 
see generally supra §§ 265, 382-385. 

50. See supra §§ 269, 352 et seq. 

Setting aside or refusal to set 
aside judgment, order, or decree see 
infra § 409. 

[a] Orders not within the statute. 
—But it has been held that an order 
of the probate court requiring dis- 
tributees to deliver to an administra- 
tor specific property in their hands 
under a decree of distribution, made 
several years after such decree, with- 
out complaint on oath, or petition, or 
citation made therefor by the ad- 
ministrator or any other person, is 
not a special order made after final 


(3) Orders Made after Final Judgment. 
By statute in some jurisdictions, as we have seen, 
an appeal is allowed from orders made after final 
judgment, and such a statute may apply to orders 
In some jurisdictions, however, 
such a statute has been held not applicable to pro- 


(4) Setting Aside or Refusing to Set 
Aside Judgment, Order, or Decree. 
not lie, unless authorized by some special statutory 
provision, from an order vacating or setting aside, 
or refusing to vacate or set aside, an order or de- 
an order settling the accounts 


APPEAL AND ERROR 


An appeal will 


an order admit- 


judgment, and is therefore not ap- 
pealable. Iversen v. San Francisco 
Super: Cty dibvCalee2ies6n Piss hi. 

51. in ene Murphiys als VCalliass9, 
60 P 930; In re Wittmeier, 118 Cal. 
255, 50 P 393; Iverson v. San Fran- 
cisco Supeni Ctynd 1omCalir2 i 4Greke. 
817% In-re* Smith; 98 Cals 636.) 33) 2 
744; Walkerly’s Est., 94 Cal. 352, 29 
P 719; Bauquier’s Est., 88 Cal. 302, 
26 P 178, 532; Wiard’s Hst., 83 Cal. 
619, 24 P 45; Cahalan’s Est., 70 Cal. 
604, 12 P 427; Lutz v. Christy, 67 Cal. 
45%, 8 P39: in re Dean, 62) Cals 6135 
In re Calahan, 60 Cal. 232; In re 
Kelly, 32 Mont. 356; 078 Busii9 79 ee. 
244. See also infra § 409. 

52. In re Murphy, 128 Cal. 339, 60 
PP 930; In=re Hickey, 121 Cal: 378). 53 
P 818; In re Wiard, 83 Cal. 619, 24 
Py 4534 thutziive (Christy 67M Cala 45s 
8) P39?) In re Dean, +62) Cals613% In 
re Calahan, 60 Cal. 232; Wood v. 
Wood, 51 Ind. 141 (order setting 
aside an order of distribution of the 
surplus on the settlement of a dece- 
dent’s estate); In re Kelly, 31 Mont. 
356, 78 P 579, 79 P 244. 

53. Cahalan’s Hst., 70 Cal. 604, 12 
P,427; Lutz v. Christy, 67 Cal. 457, 
8 P4a39" Ini res Dean), 624Cals' 613° in 
re Dunne, 53 Cal. 631; In re Long, 
168 Pa. 341, 31 A 1093; Jones’ App., 
38 LegInt (Pa.) 430 (order of or- 
phans court opening’ decree confirm- 
ing an account and granting a re- 


hearing). 
54. In re Sbarboro, 70 Cal. 147, 
11 P 568; Peralta v. Castro, 15 Cal. 


bade 

55. Ala.——Crothers v. Ross, 15 Ala. 
800 (refusing to set aside and va- 
cate a decree rendered at a previous 


term). 
Cal.—In re Walkerly, 94 Cal. 352, 
295 P7195) Im ‘re “Moore; 86" Cale 58: 


24 P 816 (vacation of order substi- 
tuting a person as trustee under a 
will); In re Smith, 51 Cal. 563 (re- 
fusal to set a previous order for 
the sale of a decedent’s property); 
Matter of Johnson, 45 Cal. 257. 

Colo.—Emanuel v. Fielding, 31 
Colo. 440, 72 P 1079 (order denying 
petition to vacate judgment allowing 
claim against estate). 

La.—Hlgee’s Succe., 26 La. Ann. 553 
(setting aside order appointing pro- 
visional administrator). 

Md.—Decker v. Fahrenholtz, 107 
Md. 515, 68 A 1048, 72 A 339 (hold- 
ing that an order of the orphans 
court rescinding a previous order by 
which an allowance of counsel fees 
was made to an executor for oppos- 
ing a caveat to a will is not a final 
order, and that no appeal lies there- 
from). 

N. Y.—In re Halsey, 93 N. Y. 48 
(resettlement of prior order). 

Wash.—In re Sroufe, 65 Wash. 258, 
118 P 18 (order vacating an order 
discharging a guardian, approving 
his account, and reinstating his orig- 
inal guardianship bond); In re Sin- 
claire, 44 Wash. 119, 86 P 1117 (or- 
der not final). 

See generally supra § 355. 

56. In re Murphy, 128 Cal. 339, 60 
P 930; In re Calahan, 60 Cal. 232; 
In re Kelly, 31 Mont. 356, 78 P 579, 
79 P 244. See supra § 408. 

57. Ala.—Bruce vy. Strickland, 47 


pal ae 
[g§ 408-409 


ting or refusing to admit a will to probate,°* or 
other judgment, 
court;°> and it has been held in some jurisdictions 
that such an appeal is not authorized by the gen- 
eral statute allowing an appeal from any special 
order made after final judgment, as such statute 
does not apply to probate proceedings.*® 
jurisdictions, however, appeals are allowed in cer-_ 
tain cases from orders in probate proceedings set- 
ting aside or refusing to set aside previous judg- 
ments, orders, or decrees;°* and an order on a mo- 
tion or other proceeding to vacate or set aside a 
previous judgment, order, or decree may be appeal-_ 
able as a final order.°® 


order, or decree of a probate 


In some > 


Ala. 192. See Gartman v. Lightner, 
160 Ala. 202, 49 S 412. 


i rake ATE v. Cowdin, 20 Pick. 
510. 
Minn.—Tomlinson vy. Phelps, 93 


Minn. 350, 101 NW 496 (holding that 
an order of the probate court which 
vacates in part a previous order is 
appealable under Rev. L. [1905] § 
3872 subd 8; Gen. St. [1894] § 4665 
subd 9, allowing an appeal to the 
district court from an order of the 
probate court “vacating or refusing 
to vacate a previous order, judgment 
or decree’ made or rendered, alleged 
to have been procured by fraud, mis- 
representation, or through surprise 
or excusable inadvertence or neg- 
lect). 

Seapets v. Lyle, 38 Mo. A. 

N. Y.—In re Harriot, 145 N27 Ye 
540, 40 NE 246 (appeal lies from 
order of surrogate’s court denying 
motion of legatees to vacate an order 
taxing the fees of appraisers); In ~ 
re Tilden, 56 App. Div. 277, 67 NYS 
879 faff 32 Mise. 118, 66 NYS 175] 
(from refusal of surrogate to open 
decree). 

Tex.—Arthur v. Reed, 26 Tex. Civ. 
A. 574, 64 SW 881. 

Wash.—In re Sullivan, 40 Wash. 
202, 82 P 297, 111 AmSR 895 (hold- 
ing that an order vacating a prior 
order dismissing a petition to con- 
test a will and ordering the dismis- 
sal of the petition affects the sub- 
stantial right of the proponent with 
respect to the extension of time with- 
in which the petitioner may appeal, 
and is appealable); In re Sutton, 31 
Wash. 340, 71 P 1012 (holding that, 
under a statute authorizing an ap- 
peal from any order affecting a sub- 
stantial right in a civil action- or 
proceeding, an order denying a mo- 
tion to vacate the appointment of 
an administrator is appealable); In 
re Lamona, 29 Wash. 394, 69 P 1093. 

[a] Under statutory discretion to 
allow appeal.—Parish v. Hedges, 34 
App. (D. C.) 21 (appeal allowed from 
probate’order vacating previous or- 
der approving and passing executor’s 
account and requiring him to give 
additional bond). See supra § 257 
notes 34-36. 

58. D. C.—Richards y. Geiger, 39 
App. 278 (holding that, where the 
probate court permitted the filing of © 
an intervening petition seeking the 
vacation of a previous order made 
by it, considered the petition upon 
its merits, and entered an order 
denying it, an appeal by the inter- 
veners was properly taken from the 
order denying their petition and not 
from the previous order); Hamilton 
yv. Shillington, 19 App. 268 (holding 
that an order of the orphans court 
denying a petition by creditors of 
an estate, filed before the estate is 
finally settled, to vacate a previous 
order passed without notice to them, 
allowing the administrators c. t. a. 
counsel fees for services in having 
the will admitted to probate, is ap- 
pealable, although passed more than 
two years after the passage of the 
first order, the later and not the 
prior order being the final one). 

Tll.—Maxwell v. Shoesmith, 135 Ill. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 410] 


aggrieved, is not appealable.®+ 
[§ 411] 


A. 114 (holding that an order of the 
court of probate denying the prayer 
of a petition of the executors of a 
will to set aside a judgment is final 
and appealable). 

Kan.—Wolfley v. McPherson, 6i 
Kan. 492, 59 P 1054 (holding that 
an order vacating an order classify- 
ing a demand allowed against an es- 
tate is a decision and appealable un- 
der a statute allowing an appeal 
from a “final decision of any matter 
arising under the jurisdiction of the 
probate court’). 

Mo.—State v. Allen, 92 Mo. 20, 4 
SW 414 (order rescinding appoint- 
ment of guardian). 

Mont.—In re Higgins, 15 Mont. 474, 
39 P 506, 28 LRA 116 (holding that 
an order refusing to quash a former 
order directing the executors to file 
an inventory and appraisement is 
final and appealable); In re Davis, 11 
Mont. 196, 28 P 645 (refusal to va- 
cate appointment of administrator 
and to appoint another as such). 

Utah.—In re Tasanen, 25 Utah 396, 
71 P 984 (denial of petition to set 
aside appointment of administrator). 

59. Lane v. Thorn, 103 Ill. A. 215; 
Mayrand vy. Mayrand, 96 Ill. A. 478; 


U. S. Gypsum Co. v. Kent Cir. Judge, 
150 Mich. 668, 114 NW 666. See 
infra § 467. 


60. U. S. Gypsum Co. v. Kent Cir. 
Judge, 150 Mich. 668, 114 NW 666 
(holding that the right of appeal 
from the probate to the circuit court, 
expressly given by Comp. L. § 669, 
does not depend upon the finality of 
the order appealed from, but upon 
the assertion by one party or the 
other that he is aggrieved by the 


order). 

61. Lane v. Thorn, 103 Ill. A. 215; 
Mayrand .v. Mayrand, 96 Ill. A. 478 
(holding that an appeal does not lie 
from an order of the county court 
naming persons to appraise the per- 
sonalty of the estate, as it is not 
an order by which one could be ag- 
grieved); Erwin v. Ottawa_ Cir. 
Judge, 138 Mich. 271, 101 NW 537 
(holding that Comp. a § 669, pro- 
viding that ‘in all cases not other- 
wise provided for, any person ag- 
grieved by an order, sentence, de- 
cree, or denial of a probate judge, 
may appeal therefrom to the cir- 
cuit court,’ does not authorize an 
appeal from an order of the pro- 
bate court to produce for examina- 
tion certain books and papers to be 
used in a pending controversy over 
the removal of an executor and the 
settlement of his account). See in- 
fra § 491 et seq. And see Execu- 
tors and Administrators [18 Cyc 
655]. 

ray Mere interlocutory orders en- 
tered in the administration of es- 
tates, which decide definitely no mat- 
ter of right, are not the subject of 
appeals, unless they affect the merits 
of the cause and constitute a griev- 
ance to the party appealing. Lane 
We ebhorn, -L03) 011, “AN ead: 

[b] Appointment of temporary ad- 
ministrator.— Where two _ persons, 
each presenting a will and objecting 
to the will presented by the other, 
each applied for the appointment of 
an administrator pendente lite, and 
the court appointed a disinterested 
party not related to either petition- 
er, neither petitioner is aggrieved by 


(5) Judgments, Orders, or Decrees by 
Which a Party Is Aggrieved. The statutes some- 
times allow appeals from judgments, orders, or de- 
crees in probate matters to parties who consider 
themselves aggrieved thereby;°® and in some cases 
this, and not the finality of the judgment, order, or 
decree, is made the test of appealability. 
such a statute an order by which one cannot be 
aggrieved, or by which the person appealing is not 


(6) Discretionary Orders or Decisions. 
As a rule, orders or decisions of probate or orphans 


APPEAL AND ERROR 


able.® 


eretion.®* 


_Under 


E058 een 


courts which are discretionary are not appeal- 
But such orders or decisions are sometimes 
held appealable and reversible for abuse of dis- 


[§ 412] n. Receivers, Trustees, and Assignees °* 
—(1) Appointment and Removal. 
of special statutory provision to the contrary, an 
order or decree appointing, refusing to appoint, re- 
moving, or refusing to remove a receiver 1s gener 


In the absence 


ally held not to be appealable, either on the ground 


the order, so as to be entitled to ap- 


peer Dietz v. Dietz, 38 N. J. Eq. 

62. D. C.—Rich v. Lemmon, 15 
ap: 507; Cropper v. McLane, 6 ‘App. 
peng .—Cramer vy. Forbis, 31 Ill. A. 


Md.—Kailer v. Kailer, 92 Ma. 147, 
48 A 712; Covey v. Charles, 49 Md. 
314; Porter v. Timanus, 12 Ma. 283; 
Falconer v. Regelier, 6 Md. 552. 

Mich.—In re Koenig, 152 Mich. 432, 
116 NW 400. 

Mo.—State v. Fowler, 108 Mo. 465, 
18 SW 968. 

N. J.—In re Browning, 68 N. J. Eq. 
751, 61 A 1066; King v. Rockhill, 41 
N. J. Eq: 2738, 7 A 437; In re’ Ander- 
sonjV 17° N.- J.” Wig? 536. 

N. Y.—Sutton v. Davis, 64 N. Y. 
633; Mount v. Mitchell, 31° N. Y. 
356; McGregor v. Buel, 24 N. Y. 166; 
In re Adler, 60 Hun 481, 15 NYS 227; 
Matter of Griffin, 5 AbbPrNS 96; 
Skidmore v. Davies, 10 Paige 316. 

Pa.—In re Black, 18 Pa. 434 

And see other cases infra this note. 
See also supra § 288. 

[a] Matters and orders held dis- 
cretionary: (1) The amount of a 
widow’s allowance and the kind of 
property of which it shall consist. 
Dunn vy. Kelley, 69 Me. 145; Moore 
v. Moore, 48 Mich. 271, 12 NW 180. 
(2) Order appointing administrator. 
State v. Fowler, 108 Mo. 465, 18 SW 
968. (3) Refusal to grant letters of 
administration to one not entitled 
thereto of right. Phillips v. Peteet, 
35 Ala. 696. (4) Order granting or 
refusing to grant letters of admin- 
istration to two or more persons 
with the consent of the person first 
entitled. Kailer v. Kailer, 92 Md. 
147, 48 A 712; Covey v. Charles, 49 
Md. 314. (5) Refusal of permission 
to amend petition to remove an ad- 
ministrator. Appler v. Merryman, 91 
Md: 706, 47 A 1026. (6) Denial of 
petition to require executor to give 
additional bond. Cropper v. Mc- 
Lane, 6 App. (D. C.) 119. (7) Order 
of orphans court directing a sale of 
decedent’s estate on application of 
administrator. Crawford v. Black- 
burn, 19 Md. 40. (8) Order authoriz- 
ing special administrator to sell a 
stock of merchandise, some of which 
was perishable, and much of which 
would greatly depreciate in value in 
case of delay In re Koenig, 152 
Mich. 432, 116 NW 400. (9) Order 
allowing commissions to an adminis- 
trator: Hx” p. Haughton, 14° N. Cc: 
441, (10) Refusal to restate an ad- 
ministrator’s | account. Moore sv. 
Raggi, 32 N. J. Eq. 278. (11) Order 
of surrogate denying the right of 
one having no direct or contingent 
interest in a fund to intervene in 
proceedings to compel an executor to 
pay over a legacy. In re Halsey, 93 
N. Y. 48. (12) Ruling on question 
of alignment of parties on trial of 
issues framed on a caveat to a will. 
Rich v. Lemmon, 15 App. (D. C.) 507. 
(13) Order of orphans court under 
a statute concerning general assign- 
ments, refusing to make a partial 
distribution of the estate. In re 
Browning, 68 N. J. Eq. 751, 61 A 
1066. (14) Order of surrogate re- 
quiring an attorney to deposit 
moneys collected by him for the es- 
tate of a decedent pending an inves- 


that it is merely interlocutory, or because it is dis- 
eretionary;°> and the same is true of an order re- 


tigation -as to his right to retain the 
same. In re Oraindi, 9 NYS 873. 
(15) Removal of committee of. luna- 
tic and appointment of another. 
Matter of Griffin, 5 AbbPrNS (N. Y.) 
965\ In, re Black, 18) Par 434, (16) 
Appointment of guardian. Ramsay 
v. Thompson, 71 Md. 315, 18 A 592, 
6 LRA 705. (17) Order that guar- 
dian bring into court all the money 
in his hands belonging to his ward. 
Falconer v. Regelier, 6 Md. 552. (18) 
Refusal of chancellor to order a spe- 
cial guardian appointed by him to 
pay over the moneys derived from 


a sale of the ward’s land. In re 
Anderson, U7? No do Haw 536. (GIO) 
Order of surrogate refusing to re- 


settle a former order. In re Halsey, 
93 N. Y. 48; Matter of Sondheim, 69 
Appe Divs 5, oe Nise aolOe iietieroc 
Mise. 296, 66 NYS 726]. 

Proceedings relating to guardian- 
ship see also Guardian and Ward 
[21 Cyc 43]; Insane Persons [22 Cye 
1144]. : 

63. 


39 Conn. 
537 


N. Y.—Matter of Tilden, 56 App. 
Div. 277, 67 NYS 879 [aff 32 Mise. 
118, 66 NYS 175] (holding that an 
appeal will lie to the supreme court 
from a surrogate’s refusal to open 
a decree, although it is within his 


Conn.—Weisne’s App., 


discretion); Lain y. Lain, 10 Paige 
ak C.—Lovinier v. Pearce, 70 N. C. 


R. I.—Hmsley v. Young, 19 R. I. 
65, 31 A 692 (appointment of admin- 
istrator de bonis non with the will 
annexed under a statute providing 
that the court shall appoint such 
person as it “sees fit’’). 

Vt.—Whitcomb v. Davenport, 63 
Vt. 656, 22 A 723;. Adams v. Adams, 
ZAIN temel Gi 

See also supra § 290. 

Ae Injunction see supra §§ 402— 


Sequestration see infra § 416. 

Supplementary proceedings see in- 
fra § 417. 

65. U. S.—Milwaukee, etc., R. Co. 
v. Soutter, 154 U. S. 540, 14 SCt 1158, 
17 L. ed. 604; Coltrane v. Templeton, 
106 Fed. 370, 45 CCA 328; Ata v. 
Lang, 54 Fed. 913, 4 CCA 66 

Ala.—Ex p. Jonas, 64S 360° (order 
discharging or dismissing receiver); 
Pagett v. Brooks, 140 Ala. 257, 37 S\ 
263; Mansony y. Bank of U. S., 4 
Ala. 735. 

Cal.—Hmeric v. Alvarado, 64 Cal. 
529, 2 P 418; La Société Francaise 
d’Epargnes, ete. v. California Fif- 
teenth (Dist. Ct, 53 Call wAgb: 

Conn.—Barber v. Mexico Interna- 
tional Co., 74 Conn. 652, 51 A 857, 92 
AmSR 246. 

Pile ie ree v. Garnett, 18 D. 
Ga.—Ballin v. Ferst, 53 Ga. 551. 
Ida.—Jones v. Quayle, 3 Ida. 640, 

P 1134 

Tll.— Vandalia v. St. Louis, ete., R. 


32 


Co., 209 Ill. 73, 70 NE 662 [eit Cye, 
and rev 109 Til. A. 498]; American 
Blidge, Ctc7. (SOCwys UConn ehOlemll nme leon 


43 NE 1094; Chicago Steel Works v. 
Illinois Steel Co 153 “I 9, “Ss NE 
1033; Farson v. Gorham, 1 hs Diy iO ga Us Sr 
7 NE 104; Coates v. Cunningham, 80 


Ill. 467; Ertl v. Lehmann, 178 Ill. A. 
38; Montpelier Cup, ete, Works v. 
Dilsaver, LG Omer aeAs 279; Coons vy. 


576 [3'C:ve 


moving a trustee or assignee for the benefit of eredi- 
But if the order or decree determines rights 
and is a final one, an appeal will lie.°7 


Matter of | 


fons:3° 


Hrost 200) Ll VAs O3s 
Hichenbaum Plumbing Co., 77 Ill. &. 
363; International Bldg., etc., Union 
v. MceGonigle, 72 Ill. A. 399; Brach- 
tendorf v. Kehm, 72 Ill. A. 228; Bayor 
Vikiwart,. o Lil AL 343. 

Ind.—Fuller v. Adams, 12 Ind. 559; 
‘Wood v. Brewer, 9 Ind. 86. 

Kan.—Boyd v. Cook, 40 Kan. 675, 
20 P 477. An order of the district 
court at chambers appointing a re- 
ceiver, or an order at chambers over- 
ruling a motion to vacate such ap- 
pointment, is not appealable either as 
a final order or as an order involving 
the merits. Kansas Rolling Mill Co. 
v. Atchison, ete. R. Co., 31 Kan. 90, 
1 P 274; Hottenstein v. Conrad, 5 
Kan. 249. 

Ky.—Harmon vy. Kentucky: Coal, 
etce Co, 2h Swe aos 4b) kev 
Maysville, etc., R. Co. v. Punnett, 15 
B. Mon. 47; Moberly v. Fechtheim- 
er, 4 KyL 833. 

Md.—Monumental Mut. L. Ins. Co. 
v. Wilkinson, 100 Md. 31, 59 A 125; 
R. Frank Williams Co. v. U. S. Bak- 
ing Co., 86 Md. 475, 38 A 990; Hull 
v. Caughy, 66 Md. 104, 6 A 591; Wash- 
ington City, ete. R. Co. v. Southern 
Nida. Co; © 552 Mid. 2.1535" Cain ev. 
Warford, 7 Md. 282; In re Colvin, 3 
Md. Ch. 278. 

Mich.—Rankin v. Rothschild, 78 
Mich. 10, 43 NW _ 1077; Brown _v. 
Vandermeulen, 41 Mich. 418, 49 NW 
920; Beecher v. Marquette, etc., Roll- 
ing Mill Co., 40 Mich. 307; Salling v. 
Johnson, 25 Mich. 489; Duncan v. 
Campau, 15 Mich. 415. s 

Minn.—Young v. Irish, 104 Minn. 
367, 116 NW 656 (removal of re- 
ceiver). , 

Mo.—An order appointing a re- 
ceiver, and directing the delivery to 
him of property in suit pending an 
accounting, is not a final judgment 
from which an appeal will lie. 
Greeley v. Missouri Pac. R. Co., 123 
Mo, 157, 27 SW 613: 

Mont.—Forrester v. Boston, 
Cons. Copper, etce., Min. Co., 22 Mont. 
430, 56 P 868; Cotter v. Cotter, 16 
Mont. 63, 40 P 63; Stebbins v. Sav- 
age, 5 Mont. 253, 5 P 278; Wilson v. 
Davis, 1 Mont. 98. 


etc., 


Nebr.—McCord v. Weil, 29 Nebr. 
682, 46 NW 152. 
IN, Mi —Baecle - Min, ete, Co, Ww: 


und, 15 N. «Ms 696, 113° P3407 

N. Y.—Dawson v. Parsons, 137 N. 
Y. 605 mem, 33 NE 482 mem; Con- 
nolly v. Kretz, 78 N. Y. 620 mem 
(order substituting one receiver for 
another on ground of collusion; dis- 
eretionary and not appealable); Fel- 
lows v. Heermans, 13 AbbPrNS_ 1; 
Siney v. New York Cons, Stage Co., 
18 AbbPr 435, 28 HowPr 481 (holding 
that an appeal will not lie from an 
order by a judge who has directed 
the appointment of a receiver, revok- 
ing the same before the appointment 
has been consummated, and making 
a new appointment); Columbia Bank 
v. Atty.-Gen., 3 Wend. 588; Gibson 
v. Martin, 8 Paige 481 (ex parte 
order for appointment of receiver). 
In supplementary proceedings see in- 


fe, §) Avi. rf 

Oh:—_Waton,acetc.,, R-mCon avin Var= 
num, 10 Oh. St. 622; Williams v. 
Wyant, 30 Oh. Cir. Ct. 431 (order 
of common pleas appointing re- 
ceiver). 

Okl.—Hale v. Broe, 18 Okl. 147, 90 
pbs 

Or. 


Anderson v. Robinson, 63 Or. 
236, 126 P 988, 127 RB 546° [cit 

Basche v. Pringle, 21 Or. 24, 
26 P 868. 

Pa.—Holden v. McMakin, 1 Pars. 
Eq. Cas. 270. ‘ 

Porto Rico.—Balasquide v. Rossy, 
18 Porto Rico 33 (order appointing 
receiver). 

Tenn.—Enochs y. Wilson, 11 Lea. 
228. 

Tex.—East, ete., Texas Lumber Co. 


APPEAL AND ERROR 


In some 


v. Williams, 71 Tex. 444, 9 SW 436; 
Moore v. Cobe, (Civ. A.) 156 SW 1142; 
Cone’ vs Hudson,™ (Civ AS) 8039 [Siw 
1167; Texas Rubber Co. v. Wilson, 
(Civ; AV) 137 sSIW 9740's (n0" appeal 
from refusal to dismiss ‘receiver); 
Fidelity Funding Co. v. Hirshfield, 41 
Tex. Civ. A. 517,91 SW 246. Com- 


pare infra this section notes 67 et 
seq. 
Utah.—Popp v. Daisy Gold-Min. 


Co., 22 Utah 457, 63 P 185 (review- 
ing the cases and explaining Ogden 
City v. Bear Lake, ete., Water-Works, 
ete, Co.,.16. Utah “4407 52 P 69% 40 
LRA 305); U. S. v. Church of Jesus 
Christ of Latter-Day Saints, 5 Utah 
SO Apt O i elcios 

W. Va.—An order or decree refus- 
ing to appoint a receiver to take 
possession and control of property is 
not appealable. Bartlett v. Boyles, 

Va. 327, 66 SE 474; Stafford 
v. Jones, 65 W. Va. 567, 64 SE 723; 
Robrecht v. Robrecht, 46 W. Va. 738, 
34 SE 801. 

Wis.—Nash v. Meggett, 89 Wis. 
486, 61 NW 283. 

[a] Appointment of coreceiver.— 
An order entered on the intervening 
petition of stockholders in a corpo- 
ration appointing a resident core- 
ceiver to act with receivers previous- 
ly appointed on application of plain- 
tiff in taking charge of the property 
of the corporation within the dis- 
trict cannot be considered a final de- 
cree, and appealable as such. Col- 
trane v. Templeton, 106 Fed. 370, 45 
CCA 328: 

66. Ex p. Jonas, (Ala.) 64 S 960. 

67. Cal.—Neall v. Hill, 16 Cal. 145, 
76 AmD 508. 

Colo.—Tuckerman v. Currier, 54 
Colo. 24, 129 P 220 (order removing 
trustees of an estate and appointing 
a receiver). 

Ill.—Montpelier Cup, ete., Works v. 
Dilsaver, 169 Ill. A. 279 (holding 
that, although a receiver may not 
appeal from an order which merely 
discharges him, yet, if the order 
fails to protect him with respect to 
disbursements, he has the right to 
obtain a review of such order); In- 
dependent Brewing Assoc. vy. Klein, 
135, Ill. A. 234 (holding that, inia 
proceeding by which corporate acts 
of management are sought to be 
questioned, a decree which finds with 
the allegations of the bill and ap- 
points a receiver, ete., is final for 
purposes of appeal where no disso- 
lution is prayed); Wright v. Case, 
69 Ill. A. 535 (holding that an ap- 
peal will lie from an order refusing 
to appoint a receiver of the rents of 
mortgaged property, after a sale un- 
der foreclosure and the approval of 
a master’s report showing a defi- 
ciency, as it is a final order). 

Ind.—Hay v. McDaneld, 156 Ind. 
390, 59 NE 1064 (holding that where 
the only relief sought was the ap- 
pointment of a receiver to take 
charge of the property, and after 
trial a decree was entered appoint- 
ing him, the decree was a final one, 
from which an appeal lies, under 
Rev. St. [1881] §§ 632, 633 [Horner 
Rey. St. (1897) §8 632, 633; Burns 
Rev. St. (1894) §§ 644, 645]). 

Ky.—The decision of a court, re- 
fusing to appoint a receiver to take 
possession of land involved in an ac- 
tion by a vendor to enforce his lien, 
is a final order, from which an ap- 
peal may be taken. Leavell v. Poore, 
OL icy... 321, Ub Swe Sb8i low ikcylasinbe 
See also Floor v. Floor, 87 SW 272, 
27 Kyl 894. 

Md.—Reeder y. Machen, 57 Md. 56. 

Mich.—In this state orders appoint- 
ing receivers, whereby the posses- 
sion of property is devested, are final 
and appealable. Mardian v. Wayne 


Cir. Judge, 118 Mich. 353, 76 NW 
497; Hall v. Wayne Cir. Judge, 111 
Mich. 395, 69 NW 643; Webber v. 


ie 25 NW 202, 55 AmR 660. 


[§ 412 


jurisdictions such orders or decrees, or certain of 
them, are in express terms declared appealable by 
statute, even though they are interlocutory;°* or 


Randall, 89 Mich. 531, 50 NW 877; 
Hodges v. McDuff, 69 Mich. 76, 36 
NW 704; Perrin v. Lepper, 56 Mich. 
351, 283 NW 39; Morey v. Grant, 48 
Mich. 326, 12 NW 202; Simon _ v. 
Schloss; 48 Mich. 233, 12 NW_ 196; 
Arnold v. Bright, 41 Mich. 207, 2 
NW 16; Taylor v. Sweet, 40 Mich. 
736; Barry v. Briggs, 22 Mich. 201; 
Lewis v. Campau, 14 Mich. 458, 90 
AmD 245 and note. The refusal of 
the circuit court, in proceedings to 
administer an assigned estate, to re- 
move a receiver upon the petition of 
a creditor alleging illegal conduct is 
subject to appeal. Detroit First Nat. 
Bank vy. ; Tt. Barnum Wire; ‘ete: 
Works, 58 Mich. 124, 315, 24 NW 


. M.—Eagle Min., etc, Co. v. 
Lund, 15 N. M. 696, 113 P 840; Sacra- 
mento Valley Irr. Co. v. Lee, 15 N. 
M. 567, 113 P 834 (in both cases 
decree granting an injunction and 
appointing a receiver for an insol- 
vent corporation). 

Tex.—An order appointing a re- 
ceiver of a corporation, entered at 
the same term but subsequently to 
the rendition of a judgment against 
it, is not an interlocutory judgment, 
defined as one made pending the 
cause and before the hearing on the 
merits, but is a final judgment, de- 
fined as one disposing of the cause 
either by sending it out of court be- 
fore a hearing on the merits, or af- 
ter a hearing on the merits, and the 
order is, after affirmance by the court 
of civil appeals, reviewable in the 
supreme court under Rev. St. art 
1383, authorizing appeals from final 
judgments, ete. Waters-Pierce Oil 
Co. v. State, 106 SW 326. 

Utah.—Ogden City v. Bear Lake, 
etc., Water-Works, etc., Co., 16 Utah 
440, 52 P 697, 41 LRA 305. 

68. See statutory provisions; and 
cases infra this note. 

[a] In the federal courts, (1) un- 
der Act April 14, 1906, c 1627 § 7 
(34 U. S. St. at L. 116), amending 
but substantially reénacting in this 
respect Act June 6, 1900, c 803 § 7 
(31 U. S. St. at L. 660), where, upon 
a hearing in equity in a district 
court,-or by a judge thereof in va- 
cation, an injunction shall be grant- 
ed or continued or a receiver ap- 
pointed by an interlocutory order 
or decree in any cause, an appeal 
may be taken from such order or de- 
cree, within thirty days from its en- 
try, to the circuit court of appeals. 
(2) The statute did not apply to 
orders entered before it became op- 
erative. Coltrane v. Templeton, 106 
Fed. 370, 45 CCA 328. (3) Interlocu- 
tory orders, which are appealable 
under this statute, are orders in the 
nature of “executions before judg- 
ment,” and in effect either ousting 
parties from possession or injurious- 
ly controlling the management and 
disposition of property; and’ an in- 
terlocutory decree, in effect appoint- 
ing a_ special master, although he is 
named “conditional receiver,’ is not 
such an order appointing a receiver 
as is appealable thereunder. Gulf 
Refining Co. v. Vincent Oil Co., 185 
Hed. 85 OT ACCA 807 

{b] In Alabama (1) an appeal lies 
from an order of the chancellor, 
made in term time or in vacation, 
appointing or refusing to appoint a 
receiver. Pagett v. Brooks, 140 Ala. 
257, 261, 37 S 263 [cit Cyc]. (2) But 
not from an order removing or dis- 
charging a receiver or from one re- 
fusing to remove or discharge him. 
Ex p. Jonas, 64 S 960; Pagett v. 
Brooks, supra. (3) An appeal will 
lie to the supreme court from a de- 
cree rendered by the chancellor on 
appeal to him revoking and annulling 
the order of the register appointing 
a receiver without notice. Meyer vy. 
Thomas, 131 Ala. 111, 30 S 89. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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they are appealable under a statute allowing appeals 
from orders affecting a substantial right, or from 


{e] Im California (1) an appeal 
lies from an order appointing a re- 
ceiver. Title Ins., ete, Co. v. Cali- 
fornia Dev. Co., 159 Cal. 484, 114 P 
838; Wiencke v. Bibby, 15 Cal. A. 
50, 1138 P 876; California Fruit Grow- 
ers’ Assoc. v. Los Angeles Super. Ct., 
SuCale Avid) 97) P69 re) Butine 
appeal is authorized by the statute 
from an order refusing to vacate 
the appointment of a receiver. Title 
Ins., etc., Co. v. California Dev. Co., 
159 Cal. 484, 114 P 838. 

[d] In Georgia (1) an interlocu- 
tory order appointing a receiver is 
reviewable on fast writ of error. 
Mathis v. Weaver, 94 Ga. 730, 19 Sit 
709. (2) But a fast writ of error 
will not lie to review the refusal of 
a motion to vacate the appointment 
of a receiver (Ballin v. Ferst, 53 Ga. 
551), (3) or an order vacating such 
appointment (Stubbs v. McConnell, 
119 Ga. 21, 45 SH- 710). (4) And, 
although an interlocutory order ap- 
pointing a receiver is reviewable, a 
subsequent order made pending a 
writ of error in such case, supplying 
a vacancy in the office of receiver re- 
sulting from nonacceptance of the 
one first appointed, is not reviewable 
on a fast writ of error. Mathis v. 
Weaver, 94 Ga. 730, 19 SH 709. Fast 
bill of exceptions under Georgia stat- 
ute see also supra § 277. 

fe] Im Idaho (1) an appeal will 
lie from an order appointing or re- 
fusing to appoint a receiver (Che- 
mung Min. Co. v. Hanley, 11 Ida. 
302, 81 P 619), (2) but not from an 
order denying a motion to discharge 


a receiver (Jones v. Quayle, 3 Ida. 
640, 32 P 1134). 
{f] Im TIllinois, (1) by statute, 


whenever an interlocutory order or 
decree is entered in a pending suit 
“appointing a receiver, or granting 
other or further powers or property 
to a receiver already appointed,” an 
appeal may be taken from such order 
to the appellate court of the district 
wherein the court granting the order 
is situate. Act June 14, 1887; Hurd 
Rev. St. c 110 § 123; St. Louis, etc., 
R. Co. v. Vandalia, 103 Ill. A. 363. 
And see American Bldg., etc., Soc. v. 
Peo., 161 Ill. 412, 43 NE 1094. (2) 
But the statute does not give a right 
of appeal from an order substituting 
one person as receiver in place of 
another who has resigned or been 
discharged. Ertl v. Lehmann, 178 
Ill. -A. 38; International Bldg., etc., 
Union v. McGonigle, 72 Ill. A. 399. 
(3) Nor does it authorize an appeal 
from an order authorizing a receiver 
to make certain expenditures 
maintaining the premises. Walrath 
v. Pyplatz, 178 Tll. A. 581. 

{g] Im Indiana (1) an appeal will 
lie from an order appointing or re- 
fusing to appoint a receiver. Daugh- 
erty v. Payne, 175 Ind. 603, 95 NE 
233; Stewart v. Adam, etc., Co., 55 
NE 760; State v. Union Nat. Bank, 
145 Ind. 537, 44 NE 585, 57 AmSR 
209 and note; Pressley v. Lamb, 105 


Ind: 171, 4 NE 682; Buchanan v. 
Berkshire L. Ins. Co., 96 Ind. 510; 
Dale v. Kent, 58 Ind. 584. (2) And 


the fact that the receiver appointed 
was denominated a “temporary re- 
ceiver’ does not affect the right to ap- 
peal. - Stewart v. Adam, etc., Co., 55 
NE 760. (3) An appeal will lie from 
the appointment of a receiver by a 
judge in vacation, although there is 
no code provision for taking excep- 
tions in vacation. Wabash R. Co. v. 
Dykeman, 133 Ind. 56. 32 NE 823; 
Pressley v. Lamb, 105 Ind. 171, 4 NE 
682. (4) But no right of appeal is 
given from an order denying a mo- 
tion to vacate an order appointing 
a receiver. The appeal must be from 
the order of appointment. Wabash 

Co. v. Dykeman, supra. (5) Al- 
though an order appointing a re- 
ceiver is appealable under the stat- 
ute, failure to take such an appeal 
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does not preclude a review of the 
order on appeal from the final judg- 
ment. Buchanan y. Berkshire L. Ins. 
Co.; 96 Ind. 510, 

{h] In Iowa an appeal lies from 
an order appointing or refusing to 
appoint a receiver. Clark v. Ray- 
mond, 84 Towa 251, 50 NW 1068; Cal- 
lanan v. Shaw, 19 Iowa 183. 

fi] In Maryland (1) an appeal 
will lie from an order appointing a 
receiver (Dixon v. Dixon, 119 Md. 
413, 86 A 1042; Monumental L. Ins. 
Co. v. Wilkinson, 100 Md. 31, 59 A 
125; R. Frank Williams’ Co. v. U.:S: 
Baking Co., 86 Md. 475, 38 A 990; 
In) re, ‘Colvin; 3) Mads) Chr .278);0-@) 
where the answer of the party ap- 
pealing has been filed in the cause 
(Dixon v. Dixon, supra; R. Frank 
Williams Co. v. U: S. Baking Co., 
supra; Baltimore v. Weatherby, 52 
Md. 442; Blondheim v. Moore, 11 Md. 
365). (3) But no appeal is allowed 
from an interlocutory order removing 
a receiver or rescinding his appoint- 
ment (Hull v. Caughey, 66 Md. 1904, 
6 A 591; Washington City, etc., R. 
Co. v. Southern Maryland R. Co., 55 
Md. 153; Cain v. Warford, 7 Md. 282; 
In re Colvin, supra), (4) or from an 
order refusing to rescind the appoint- 
ment of a receiver (Monumental 
Mut. L. Ins. Co. v. Wilkinson, 100 
Md. 31, 59 A 125; R. Frank Williams 
Cox wae, UL (Se -Bakine nh Con 786) avid: e405; 
38 A 990). (5) A demurrer to the 
whole bill is equivalent to an an- 
swer for the purpose of an appeal 
under the above statute. Dixon v. 
Dixon, supra; Baltimore, etc., R. Co. 
v. Weatherby, supra. For cases as 
to injunctions see supra § 403. 

[ij] In Missouri (1) an appeal lies 
from an order refusing to revoke, 


modify, or change an interlocutory 
order appointing a receiver or re- 
ceivers. Rev. St. (1909) § 2038. (2) 


Under this statute an appeal lies 
from an order in vacation refusing 
to vacate the appointment of a re- 


ceiver. Glover v. St. Louis Mut. 
evi Inv. Co., 138 Mo. 408, 40 SW 
110. . 

{kl In Montana an appeal will lie 


from an order appointing or refusing 
to appoint a receiver, and the stat- 
ute applies to an ex parte order ap- 
pointing a_ receiver. Rumney  v. 
Donovan, 28 Mont. 69, 72 P 305. 

[1] In Nebraska an order appoint- 
ing a receiver is appealable, in ad- 
vance of the final disposition of the 
cause. M. A. Seeds Dry-Plate Co. v. 
Heyn Photo-Supply Co., 57 Nebr. 214, 
77 NW 660. 

[m] In North Carolina (1) an ap- 
peal lies from an order granting or 
refusing the appointment of a re- 
ceiver (Jones v. Thorne, 80 N. C. 72); 
(2) but an order to show cause why 
a receiver should not be appointed 
is a mere notice, and is not appeal- 
able (Gray v. Gaither, 71 N. C. 55). 

{[n] In Rhode Island (1) an ap- 
peal will lie from an order of the 
superior court on a hearing in equity 
appointing a receiver. Gen. L. (1909) 
ec 289 § 34; Warren v. Warren, 36 
R. £67, 39 A boil i) a Chis istat- 
ute allows an appeal where a receiver 
is appointed in a proceeding after a 
final decree of divorce to obtain an 
award of alimony, as the proceeding 
is equitable in its character and an- 
cillary to the original divorce pro- 
ceeding. Warren v.. Warren, supra. 

[o] In Texas (1) an appeal lies 
to the court of civil appeals from 
an interlocutory order of the dis- 
trict court appointing a receiver or 
trustee. Texas, etc., Lumber Co. v. 
Applegate, 53 Tex. Civ. A. 66, 114 SW 
1159; Cotton vy. Rand, (Civ. A.) 92 
SW 266; Stone v. Stone, 18 Tex. Civ. 
Be 80) 43 eS SVVe bolt. And see Butts 
v. Davis, (Civ. A.) 146 SW 1015. (2) 
But there is no appeal under the 
statute from a refusal to appoint a 
receiver (Turner vy. Turner, 47 Tex. 
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orders or final orders affecting a substantial right 
made in a special proceeding,®® or other special stat- 


Cive> As 390105. "(S W238) ,2 3) Or 
from an order refusing to dismiss 
a receiver or to vacate the order 
appointing him (Moore v. Cobe, (Civ. 
A.) 156 SW 1142; Cone vy. Hudson, 
(Civ. A.) -189 SW 1167; Maund v: 
Davidson,, (Civ. A.) 123 SW 228; 
Fidelity Funding Co. v. Hirshfield, 41 
Tex. Civ.) A» 517, 91. SW 246)20 "G4 
Where, without ruling on a motion 
to dismiss a receiver for insufficiency 
of the petition, the trial judge per- 
mits a trial amendment and then 
overruleS the motion, his action is 
not in effect a reappointment of the 
receiver, but a refusal to dismiss 
him, from which order no appeal lies. 
Texas Rubber Co. v. Wilson, (Civ. 
A.) 1387 SW 710. (5) And an order 
in vacation, sustaining exceptions to 
a motion to vacate an order appoint- 
ing a receiver and dismissing the 
motion, is not an order reappointing 
the receiver, although the original 
appointment was void, and is not ap- 
pealable under the statute authoriz- 
ing appeals from interlocutory or- 
ders appointing a receiver. Texas, 
etc., Lumber Co. v. Applegate, 53 
Tex. Civ. A. 66, 114 SW 1159. ' 

{[p] In Washington (1) the stat- 
ute allows an appeal from any order 
appointing or removing, or refusing 
to appoint or remove, a receiver. Li- 
bert v. Unfried, 47 Wash. 182, 91 P 
774; State v. Spokane County Super. 
Ct., 38 Wash. 23, 80 P 195; State v: 
Pierce County Super. Ct., 34 Wash. 
123, 74 P 1070; Armstrong vy. Ford, 
10 Wash. 64, 38 P 866. See also 
Jones vy. North Pac. Fish, ete. Co., 
42 Wash. 332, 84 P 1122, 114 AmSR 
131, 6 LRANS 940 (holding that the 
action of the court in appointing a 
receiver can be reviewed only on ap- 
peal from the order of appointment, 
and not on appeal from a final judg- 
ment). (2) Under this statute an 
order discharging goods from the pos- 
session of a receiver has been held 
appealable. Armstrong y. Ford, 10 
Wash. 64, 38 P 866. (3) The stat- 
ute, in allowing an appeal from an 
order removing or refusing to re- 
move a receiver, authorizes an ap- 
peal from an order refusing to va- 
cate the order appointing a receiver. 
Davis v. Edwards, 41 Wash. 480, 84 
P 22. (4) But it has been held that 
an order denying a motion in a 
stockholder’s action to have the de- 
cree appointing a receiver set aside 
is not appealable, as it does not af- 
fect any substantial right of the 


creditor. Wooding v. Wooding, 106 
Wash. 531, 39 P 137. (5). And “the 
statute giving an appeal “from an 


order appointing or removing or re- 
fusing to appoint or remove a re- 
ceiver’ does not allow an appeal 
from an order removing a receiver 
for the purpose of appointing another 
in his place, or from the order ap- 
pointing such successor. State v. 
Spokane County Super. Ct., 7 Wash. 
74, 34 P 431. (6) An appeal cannot 
be taken under the statute from an 
ex parte order appointing a receiver, 
or from an order vacating on mo- 
tion such ex parte appointment. Li- 
peak v. Unfried, 47 Wash. 182, 91 P 
[aq] Defective bhond.—Where the 
bond given by a complainant obtain- 
ing the appointment of a receiver is 
claimed to be defective and not in 
compliance with the statute, the rem- 
edy is not by appeal, but by appli- 
cation to the appointing court. An- 
derson vy. Hultberg, 117 Ill. A. 231. 
69. In re Graeff, 30 Minn. 358, 
16 NW 395; McCord v. Weil, 33 Nebr. 
868, 51 NW 300 [overr McCord v. 
Weil, '29 Nebr. 682, 46 NW 152]; Cin- 
cinnati, etesy R: Colevea Sloan ol (Oh: 
St. 1 (holding that an order annul- 
ling an order of a judge at chambers 
vacating the appointment of a re- 
ceiver is appealable as a final order 
affecting a substantial right made in 
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utory provisions.‘° 


[§ 413] (2) Conduct of Receivership, Manage- 
ment of Property, Payments, Accounting, Distribu- 
An appeal will not lie from mere inter- 


tion, Etc, 
a special proceeding); Mercantile 
Trust Co. v. Etna Iron Works, 4 


Oh. iGirn'Ct.579; 202Ohs Cir’ Dec TL8 
(holding that error lies to an order 
refusing to set aside an entry ap- 
pointing a temporary receiver before 
the final determination of the ac- 
tion); Anderson v. Matthews, 8 Wyo. 
307, 57 P 156 (holding that an order 
appointing a receiver in a foreclosure 
suit, and an order denying’ defend- 
ant’s motion for vacation of the ap- 
pointment and for a receiver in his 
own behalf, were both final orders 
affecting substantial rights, from 
which an appeal would lie under a 
statute allowing an appeal from an 
order affecting a substantial right 
made in a special proceeding). 

{a] Order or decree requiring pos- 
session or title of property to be 
changed.—(1) In some states a de- 
cree or order appointing a receiver to 
take possession of property, real or 
personal, is appealable under a stat- 
ute authorizing an appeal in any 
case in chancery when there is a de- 
cree or order requiring the title or 
possession of property to be changed. 
Wade v. American Colonization Soc., 
12 Miss. 670; Virginia Pass., etc., Co. 
v. Fisher, 104 Va. 121, 51 SE 198; 
Deckert v. Chesapeake Western Co., 
101 Va. 804, 45 SE 799; Shannon v. 
Hanks, 88 Va. 338, 13 SE 437; David- 
son vy. Davidson, 70 W. Va. 3, uo 
SE 715; Whyel v. Jane Lew Coal, 
ete,’ ‘Co: 67 W. Vai 661) 69 °Shet92 
(holding that an appeal would lie, 
under the statute, from an order or 
decree in a pending cause appoint- 
ing a special receiver of defendant’s 
coal mining plant and directing him 
to make a complete inventory and re- 
port to the court the advisability of 
continuing the operation thereof, al- 
though such property is then in pos- 
session of a special receiver ap- 
pointed by another court, and it is 
provided in such order that the spe- 
cial receiver so appointed shall ap- 
ply by petition to the court whose re- 
ceiver has possession of the property 
for possession thereof, and that pend- 
ing action on such petition he shall 
not disturb the possession of the 
special receiver having such posses- 
sion); Baltimore Bargain House v. 
St. Clair, 58 W. Va. 565, 52 SE 660; 
Wagner v. Coen, 41 W. Va. o51, 23 
SE 735; Ruffner v. Mairs, 33 W. Va. 
655, 11 SE 5; Hutton v. Lockridge, 
27 W. Va. 428 (principles of the case 
need not be decided); Grantham v. 
Lucas, 15 W. Va. 425 (discretion of 
court reviewable). (2) And in Mis- 
sissippi, under Code (1892) § 34, de- 
elaring that an appeal may be 
granted by the chancellor from any 
interlocutory order whereby the pos- 
session of property is changed, etc., 
defendant in a petition for the ap- 
pointment of a receiver is entitled 
to appeal from an order placing his 
property in the hands of a receiver, 
notwithstanding his claim of exemp- 
tion. Levy v. Rossel, 82 Miss. 68, 33 
S 651. (3) And since Code (1892) § 
575 requires a party making an ex 
parte application for the appointment 
of a receiver to give to the adverse 
party a bond conditioned to pay all 
damages that may be sustained in 
case the appointment is revoked, and 
provides that such damages may be 
recovered in the same manner as 
damages on an injunction bond, etc., 
an order discharging a receiver ap- 
pointed on ex parte showing is ap- 
pealable. Pearson v. Kendrick, 74 
Miss. 235, 21 S 37 [dist Hanon v. 
Weil, 69 Miss. 476, 13 S 878, where 
it was held prior to the code of 1892 
that an order of the chancellor va- 
cating the appointment of a receiver 
absolutely or conditionally, and di- 
recting a return of the property to 
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locutory, discretionary, or administrative orders or 


the person from whom it was taken, 
did not change the possession of 
property, within the meaning of Code 
(1880) § 2311, allowing the chancellor 
to grant an appeal from any inter- 
locutory order or decree whereby the 
possession of property is required 
to be changed; and an appeal will 
not lie]. 

[b] Contra.—In Montana, how- 
ever, it is held that an application 
for the appointment of a receiver to 
work a mining claim, pending a suit 
to settle a controversy as to the title 
thereto, is not a “special proceeding,” 
within the meaning of Code Civ. Proc. 
§ 1722, which, as amended by Acts 
(1899) p 146, provides that an ap- 
peal may be taken from a final judg- 
ment, in an action or special pro- 
ceeding, within one year after the 
entry of judgment, but is a provi- 
sional remedy, which may only be 
had in an action, and cannot be 
made except as ancillary to and a 
step in the action itself. State v. 
Second Judicial Dist. Ct., 28 Mont. 
227, 72 P 613: 

70. Cunningham vy. Tucker, 14 Fla. 
249; Levy v. Rossel, 82 Miss. 68, 33 
S 651. 

[a] Order granting or refusing 
provisional remedy.—(1) An order ap- 
pointing a receiver is an order grant- 
ing a provisional remedy, and hence 
is appealable under a statute allow- 
ing appeals from such orders. State 
v. Egan, 62 Minn. 280, 64 NW 813. 
See also In re Graeff, 30 Minn. 358, 
16 NW 395. (2) And an order refus- 
ing to appoint a receiver in accord- 
ance with a report of a referee ap- 
pointed to try and determine a cause 
is appealable as “an order refusing 
a provisional remedy,” although made 
without prejudice to a new motion 
for a receiver with less authority. 
Grant v. Webb, 21 Minn. 39 


{b] Irreparable injury.—(1) In 
Louisiana interlocutory orders ap- 
pointing, or refusing to appoint, a 


receiver in a pending suit are ap- 
pealable if they may work an irrep- 
arable injury, but not otherwise. 
State v. Monroe, 51 La. Ann. 161, 24 
S 790; Mestier v. A. Chevalier Pave- 
ment Co., 51 La. Ann. 142, 24 S 799. 
See also supra § 276. (2) An appeal 
by a creditor will lie from an ex 
parte order appointing a receiver for 
an insolvent corporation. In re Moss 
Cigar Co., 50 La. Ann. 789, 23 S 544, 
(3) But it is held that a suspensive 
appeal will not lie from a decree ap-: 
pointing a receiver of a corporation, 
based on a resolution of the directors 
consenting thereto, unless the resolu- 
tion was ultra vires or otherwise il- 
legal, the remedy to correct the al- 
leged illegality in the appointment 
being by rule to set aside the order 
of appointment, and an appeal from 
the decision denying the rule. Har- 
rod v. New Orleans Sewerage Co., 49 
La. Ann. 1595, 22° S 838; State -v. 
Judge Div: B. Civ: Dist. Ct., 46 La. 
Ann. 100, 14 S 615. : 

[c] In Canada see Re Union F. 
Ins. Co., 13 Ont. A. 268 [rev on other 
grounds 14 Can. S. C. 624] (future 
rights involved). But see Cushing 
Sulphite-Fibre Co. v. Cushing, 37 
Can. S. C. 427 (where it was held 
that an appeal would not lie in a 
case under the Winding-Up Act [Rev. 
St. c 129], because the necessary 
jurisdictional amount was not in- 
volved). 

Orders affecting substantial rights 
see also supra § 265. 


Orders determining action and pre-- 


yeee judgment, etc. see also supra 

71. U. S.—New York Security, etc., 
Co. v. Illinois Transfer Co., 104 Fed. 
710, 44 CCA 161; Hunt vy. Illinois 
Cent. R. Co., 96 Fed. 644, 87 CCA 548; 


decrees as to the conduct of a receivership or the 
control and management of the property involved,’* 
as to payments to or by the receiver,’* as to claims. 


La Crosse R. Bridge, 14 F. Cas. No. 
7,969; 2 Dill. 465: 

Cal.— Free Gold Min. Co. v. Spiers, 
135 Cal. 130, 67 P 61 [aff reh 136 Cal. 
484, 69 P 143]. 

Ga.—Farmers’, ete., Bank y. Bur- 
well, 120 Ga. 540, 48 SE 145. 

Rpt Racha v. Waters, 66 Ill. A, 

Mo.—Greeley v. Missouri Pac, R. 
Co., 123 Mo. 157, 27 SW 613. 

N. J.—Garr v. Hill, 5 N. J. Eq. 639. 

Pa.—Hilliard v. Sterlingworth R. 
Supply Co., 224 Pa. 132, 73 A191: 

Tex.—Mabry v. Birge, 44 Tex. 283. 

.W. Va.—Harris v. Hauser, 26 W. 
Valse . ' 

[a] Orders or decrees held not ap- 
pealable.—(1) An order authorizing a 
receiver of a mining company to pur- 
chase and operate a cyanide tailings 
plant and to pay for the same out of 
any funds in his hands. Free Gold 
Min. Co. v. Spiers, 135 Cal. 130, 67 P 
61 [aff reh 186 Cal. 484, 69 P 143]. 
(2) An order that particular prop- 
erty be surrendered to a receiver. 
Pease v. Waters, 66 Ill. A. 359. (3) 
An order directing the clerk of court 
to pay over to a receiver appointed 
in the cause a certain sum. Coons 
v. Frost, 100 Ill. A. 303. (4) An or- 
der for the surrender of the custody 
of the fund by a receiver to another 
officer of the court, made expressly 
without prejudice to the accounting 
before the master, and concluding 
with an intimation that, if suoh or- 
der is not complied with by a day 
certain, the court will treat the re- 
ceiver as in contempt. Crane v. 
Jewett, 72 Ill. A. 158. (5) An order 
dismissing a petition for an order 
to suspend a receiver’s sale until the 
receiver has filed an account, as it is 
a mere interlocutory order. Hilliard 
v. Sterlingworth R. Supply Co., 224 
Pals sist Aeon: 

[b] Approval of contract.—An 
order in railroad foreclosure proceed- 
ings, approving, on certain condi- 
tions, a contract by the receiver for 
the erection of a bridge, is not ap- 
pealable. La Crosse R. Bridge, 14 
EF. Cas. No. 7,969, 2 Dill. 465. 

[c] Directing construction and 
maintenance of gates, etc. by re- 
ceiver of railroad.—An order direct- 
ing a receiver for an insolvent rail- 
road to construct and maintain gates 
and other safeguards at the crossing 
of another road, in accordance with 
a contract by a predecessor, and 
made on the petition of the company 
owning the other road, setting forth 
that the crossing is dangerous, is 
not a decree for specific performance, 
adjudicating the rights of the re- 
spective companies under the con- 
tract, but merely an _ interlocutory 
order in the receivership, directing 
the receiver in the administration of 
the estate, from which he cannot ap- 
peal. Hunt v. Illinois Cent. R. Co., 
96 Fed. 644, 37 CCA 548. 

72. U. S.—Milwaukee, etc., R. Co. 
v. Soutter, 131 U. S. appendix lxxxvi, 
18 L. ed. 862 (holding that a decree 
for the payment of rent by a railroad 
company to the receiver of another 
railroad company is not a final de- 
eree from which an appeal can be 
taken); Heinze v. Butte, ete., Cons. 
Min. Co., 129 Fed. 337, 64 CCA 15 
(order directing receiver to pay ex- 
penses incurred by him). 

Cal.—Adams v. Woods, 21 Cal. 165. 
Sortie a v. Pyplatz, 178 Ill. A. 

N. Y.—Embury v. Foster, 78 N. Y. 
624; Platt v. Platt, 66 N. Y. 360. 

Oh.—Eaton, ete., R. Co. v. Varnum, 
10 Oh. St. 622. 

Tex.—Mabry v. Birge, 44 Tex. 283. 

[a] An order directing a receiver 
to turn over money collected by him, 
with leave to apply to court for the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of creditors or other third persons;" or as to other 
matters in connection with the receivership,’* unless 
they are made appealable by some special statutory 
provision.‘®> But an appeal will le from final orders 


payment of his charges, and to have 
the same taxed as costs against the 
complainant, is not a final determina- 
tion of his rights, and is not appeal- 
able. French v. Genoa Junction Ice 
Co.,, 82 Ill. A. 318. 

Woe Columbia, Ave. Tnusts. ©O..sV. 
MacAfee Co., 136 Fed. 402, 69 CCA 
246 (refusal to allow intervening 
contractor to use property pending 
litigation); Land Title, etc. Co. v. 
Asphalt Co., 
(holding that an appeal would not 
lie from an order refusing to enter- 
tain an appeal from the decision of 
receivers with reference to proof of 
a claim before them, where it was 
discretionary, and did not deprive the 
claimant of any substantial right); 
Security Trust Co. v. Sullivan, 77 
Fed. 778, 23 CCA 458 (holding that 
an order, upon an intervening peti- 
tion presenting a claim against an 
insolvent estate in the hands of a 
receiver which refers such claim to 
a master, although it purports also 
to sustain a demurrer to the petition 
as to part of the relief sought, is not 
final, and so not appealable); Brook- 
shire v. Farmers’ Alliance Exch., 71 
S. C. 451, 51 SE 442 (order calling 
in creditors and stockholders to prove 
their claims); Sumner: Iron Works 
v. Wolton, 61 Wash. 689, 112 P 1109. 

74, Cal.—Title Ins., etc, Co. v. 
California Dev. Co., 159 Cal. 484, 114 
P 838; Rochat v. Gee, 91 Cal. 355, 27 
P 670 (holding that an order made 
pending an action to dissolve a part- 
nership, directing a receiver ap- 
pointed therein to file an account, was 
not appealable, not being one of the 
appealable orders enumerated in Code 
Giv, “Proc.-§ 963). 

Colo.—Flint v. Powell, 10 Colo. A. 
66, 50 P 45 (order as to assignment 
by corporation after appointment of 
receiver). ' 

Ga.—Lamar v. Taylor, 141 Ga. 227, 
80 SE 1085 (holding that, where an 
order overruled objections by stock- 
holders to an order authorizing re- 
eeivers to settle with such stock- 
holders as would pay a specified sum 
on their statutory liability, and the 
original order authorizing compro- 
mises was allowed to stand, it was 
not such a final judgment as could be 
brought to the supreme court by a 
direct bill of exceptions);, Farmers’, 
ete., Bank v. Burwell, 120 Ga. 540, 48 
SE 145. 

Ind.—Stewart v. Marion Trust Co., 

'155 Ind. 174, 57 NE 911. 

Kan.—Boyd v. Cook, 40 Kan. 675, 
20 P 477. : f 

Md.—Penniman v. Miners’, 
Bank, 100 Md. 453, 59_A 757. . 

Mich.—Colgate v. Michigan Lake 
Shore R. Co., 28 Mich. 288. 

N. Y.—Peo. v. Security L. Ins., etc., 
Co., 79 N. Y. 267. 

Tex. U, Siete, Trust Co. vy. Tex- 
as Southern R. Co., 46 Tex. Civ. A. 
116, 101 SW 1048 (interlocutory or- 
der in a receivership proceeding, sus- 
pending the enforcement of a judg- 
ment foreclosing a mortgage). 

[a] Order approving mouthly re- 
ports of receiver not appealable see 
Heinze v. Butte, etce., Cons. Min. Co., 
129 Fed. 337, 64 CCA 15. | 

[b] Motion of ne recipiatur.—An 
order denying a motion of ne recipi- 
atur with respect to a petition pre- 
sented by receivers and refusing to 
permit an answer to be filed to the 


etc., 


petition is not appealable. he) Sieve 
Poe, 120 Md. 89, 87 A 933. 
75. Wenar v. Schwartz, 116 La. 


51, 40 S 599; State v. Fawcett, 58 
Nebr. 371, 78 NW 636; Peo. v. Church, 
2 Lans. (N. Y.) 459. 

[a] Irreparable injury.—W here 
the application of a receiver of a 
business corporation for authority to 
sell in bulk all the assets, including 


127 Fed. 1, 62 CCA 23° 
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a stock of goods and unexpired term 
of a lease having several years to 
run, is opposed by a creditor and 
stockholder on the ground that the 
property should be sold in lots, a 
judgment ordering the sale in bulk 
may work irreparable injury, and is 
therefore appealable under the stat- 
ute. Wenar v. Schwartz, 116 La. 
151, 40 S 599. 

[b] Order giving a receiver fur- 
ther directions and disposing of 
property.— (i) An order directing the 
receiver of a national bank, ap- 
pointed under the Banking Act, to 
sell the property of the bank, is an 
order giving a receiver ‘further di- 
rections, and disposing of the prop- 
erty,” within Code Civ.) Proc, $2275, 
so as to be appealable. State v. 
Fawcett, 58 Nebr. 371, 78 NW 636. 
(2) An order confirming the sale of 
real estate by the receiver of an in- 
solvent bank is appealable and may 
be superseded by the bank. State v. 
Fawcett, 60 Nebr. 393, 83 NW 176. 

[c] Order giving further powers. 
—+An order authorizing a receiver in 
a foreclosure proceeding to make cer- 
tain expenditures in maintaining the 
premises is an administrative order 
not giving the receiver other or fur- 
ther powers than he had under the 
order appointing him, and is not ap- 


pealable. Walrath y. Pyplatz, 178 
PAPAL ols 
76. U. S.—Dexter Horton Nat. 


Bank v. Hawkins, 190 Fed. 924, 111 
CCA 514; Gay v. Hudson River Elec- 
tric Power Co., 184 Fed. 689, 106 CCA 
643; Ruggles v. Paton, 143 Fed. 312, 
74 CCA 450; Chapman vy. Atlantic 
Trust Co. 19) Beds. 2bies Done C Aw os: 
Bibber-White Co. v. White River Val- 
ley Electric R. Co., 115 Fed. 786, 53 
CCA 282; New Orleans v. Peake, 52 
Fed. 74, 2 CCA 626 [aff 60 Fed. 127, 
8 CCA 516] (confirmation of receiv- 
er’s sale). ‘ 

Cal.—California Fruit Growers’ 
Assoc. v. Los Angeles County Super. 
Cty, Calls A. 1114.97 sb. 7169.) (order 
for sale of property). 

Colo.—Standley v. Hendrie, etc., 
Mies Comeaa >. KCOlOn polly coOm aep ukeps 
Fischer v. Hanna, 8 Colo. A. 471, 47 
12 BYR}, 

Conn.—Barber vy. Mexico Interna- 
tional Co., 74 Conn. 652, 51 A 857, -92 
AmSR 246; Guarantee Trust, etc., Co. 
v. Philadelphia, ete., R. Co., 69 Conn. 
700, 38 A 792, 38 LRA 804. ; 

Ga.—McGregor v. Atlanta Third 
Nat. Bank,.124 Ga. 557, 53’ SH 93 
(judgment directing receiver to make 
certain settlement). 

Ida.—Pocatello First Nat. Bank v. 
Bunting, 7 Ida. 387, 63 P 694 (order or 
judgment confirminga receiver’s sale). 

Ill.—Burnham vy. Barrett, 137 Ill. 
ING. SlaIG)s 

Md.—Emory vy. Faith, 113 Md. 253, 
77 A 386, AnnCasi1912A 586 (holding 
that an order directing the receiver 
to retain a sum to abide liquidation 
of a suit pending against him and to 
defend that suit is an appealable or- 
der); Cain v. Warford, 7 Md. 282. 

Mass.—Rogers v. Boston Club, 205 
Mass. 261, 91 NE 321, 28 LRANS 743. 

Mich.—Webber v. Randall, 89 Mieh. 
531, 50 NW 877. 

Minn.—London, ete., Mortg. Co. v. 
St. Paul Park Impr. Co., 84 Minn. 
144, 86 NW 872 (holding that, where, 
in an action against a corporation, 
the court appointed a receiver, and 
afterward made its order adjudging 
and allowing the claims of creditors 
against the corporation, and a further 
order levying an assessment on its 
stockholders, pursuant to L. [1899] 
c 272, both of such orders, being final, 
were appealable). 

N. J.—Ellison v. Gray, 55 N. J. Eq. 
581, 37 A 1018 (order of chanceilor 
on appeal from determination of re- 
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or decrees affecting substantial rights, either of the 
parties to the receivership proceedings, of the re- 
ceiver, or of intervening third persons claiming 
rights in the property;*® and it has been held that 


ceiver of insolvent corporation); 
Philadelphia, ete, R. Co. v. Little, 
41 N. J. Eq. 519, 7 A 356. 

N. Y¥Y.—Moyer v. Moyer, 7 App. Div. 
523, 40 NYS 258 (refusal to vacate, 
set aside, or modify ex parte order 
commanding a person to turn over 
property to receiver); Peo. v. Church, 
2 ans. 459 [aff.57.N. Y¥. L611]. 

Or.—Anderson vy. Robinson, 63 Or. 
228, 126 P 988, 127 P 546; Merriam 
v. Victory Placer Min. Co., 37 Or. 
321, 56. P 75, 58 P 37%; 60 P 997; Rock= 
well v. Portland Sav. Bank, 35 Or. 
303, 57 P 903 (order denying petition 
of creditor of insolvent corporation 
praying that receiver be required to 
treat him as a creditor); Steel v. 
Holladay, 18 Or. 151, 22 P 535 (hold- 
ing that an order requiring a receiver 
to join an administrator in the sale 
of certain property in which the 
estate had an interest, and which was 
in the hands of the receiver, was not 
an appealable order). 

Wash.—Sumner Iron Works v. 
Walten, 61 Wash. 689, 112 P 1109; 
Boothe v. Summit Coal Min. Co., 59 
Wash. 610, 110 P 536; State vy. Lewis 
County Super. Ct., 16 Wash. 444, 47 
P 965 (in last two cases order di- 
recting a sale of property by re- 
ceiver); State v. Jefferson County 
Super. Ct., 3 Wash. 696, 29,P 202. 

Wyo.—Riffle v. Sioux .City, etc, 
Coal Min. Co., 20 Wyo. 442, 124 P 508. 

[a] Payments to receiver.—Eau 
Claire v. Payson, 107 Fed. 552, 46 
CCA 466 [reh den 109 Fed. 676, 48 
CCA 608] (holding that an order 
made by a court requiring a city to 
pay a sum to a receiver on account 
of a disputed claim against the city, 
which makes no provision for the re- 
turn of the money in any ease, is 
appealable as a final decree, although 
it leaves the question of the city’s 
ultimate liability for future determi- 
nation); Burnham y. Barrett, 137 Ill. 
A. 119 (order requiring a party to 
pay money to a receiver is final and 
appealable); Rogers v. Boston Club, 
205 Mass. 261, 91 NE 321, 28 LRANS 
743 (decree for payment to the re- 
ceiver by the members of an insol- 
vent social corporation and awarding 
execution against them). 

[b] Payments by receiver.—(1) 
Rome, etc., R. Co. v. Sibert, 97 Ala. 
393, 12 S 69; Taylor v. Sweet, 40 
Mich. 736; State v. Jefferson County 
Super. Ct., 3 Wash. 696, 29 P 202. 
(2). Conceding that a receiver cannot 
appeal from an order directing him 
to pay over the money in his hands; 
yet, if the order erroneously fixes the 
amount in his hands, he may appeal. 


dow v. Jones, 60 Iowa 70, 14 NW 
[ec] Mortgages.—An order of a 


federal court of equity having pos- 
session of the property of a corpora- 
tion through its receivers, denying 
to a mortgagee the right to have the 
property sold, given by the terms of 
the mortgage in case of default, is 
appealable. Gay v. Hudson River 
Electric Power Co., 184 Fed. 689, 106 
CCA 6438. 

[d] Accounting by  receiver.— 
State v. Talbot, 36 La. Ann. 981; 
Martin v. Kirby, 34 Nev. 205, 117 P 
2 (order specifically allowing or re- 
jecting all of the items of the final 
account of a receiver and directing a 
distribution of the funds); Patterson 
v. Ward, 6 N. D. 359, 71 NW 543 
(order passing on final account of 
receiver); Anderson vy. Robinson, 63 
Or. 228, 126 P 988, 127 P 546; Chand- 
ler vy. Cushing-Young Shingle Co., 13 
Wash. 89, 42 P 548. 

[e] Refusal to settle receiver's 
accounts.—An order entered on the 
eoming in of the final report of a 
receiver in a foreclosure suit, deny~ 
ing the receiver’s petition for a set- 
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an appeal will therefore lie, as being from a final 
decision, from an order directing a receiver to pay 
a certain rate of wages to his employees;*7 from an 
order authorizing a railroad receiver to issue cer- 
tificates and providing that they shall be a len upon 
the property prior to preéxisting liens;** or from an 
absolute decree for a liquidated sum in favor of a 
lien claimant, making it a first lien on the proceeds 
of the property in the receiver’s hands.’® And a 
receiver may appeal from an order of the court di- 
recting him to pay over money in his hands into 
the court, when such order erroneously fixes the 
amount of the property in his hands, and directs 
him to turn over more than he has in his custody.*® 

[§ 414] (3) Compensation and Expenses. An 
appeal will not le from an order or decree ascer- 
taining and declaring the compensation of a re- 
ceiver appointed in the case and of his solicitor, 
and directing its taxation, as costs against the com- 
plainant, without settling the equities of the case,** 
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bt 


[$§ 413-415 


lation to compensation or expenses,®? unless it falls 
within some special statutory provision.®® It is 
otherwise, however, as to final orders or decrees ;** 
and by the weight of authority an appeal will there- 
fore lie from an order or. decree fixing the compen- 
sation of a receiver, or an allowance of counsel fees 
or other expenses, and directing or authorizing pay- 
ment thereof out of the fund in his hands as re- 
ceiver.®> It has also been held that, as the rights 
of all the claimants entitled to distribution of the 
funds in the receiver’s hands are affected by a de- 
eree that the general estate is to be exhausted in 
payment of costs and expenses of the receivership 
before any money can be taken therefor from the. 
special funds, appeal will lie therefrom.*® 

[§ 415] (4) Actions; Leave or Direction to Sue, 
Intervene, or Defend. Under some statutes it has 
been held that an appeal will lie from an order 
granting or denying leave to sue a receiver;®” an 
order refusing to permit a ereditor to intervene in 


or other mere interlocutory order 


tlement of his accounts, and to have 
certain costs and expenses adjudged 
against the complainant, because of 
insufficiency of the proceeds of the 
mortgaged property to pay the same, 
since it involved a refusal by the 
court to settle the receiver’s ac- 
counts, which had been left open for 
future adjustment by the decree con- 
firming the sale of the mortgaged 
property, was held final, so as to 
entitle the receiver to appeal. Chap- 
man v. Atlantic Trust Co., 119 Fed. 
25,006 CCA 61, f 

{f] Final order in special pro- 
ceeding.—(1) An order discharging a 
receiver appointed to carry out the 
judgment, in an action by a widow 
for the admeasurement of dower, and 
awarding possession to the purchaser 
from the executrix under decedent’s 
will, and directing the receiver to 
pay to the purchaser rents collected 
from the premises, entered on a pe- 
tition by the purchaser who was not 
a party to the action by the widow, 
is a final order in a special proceed- 
ing, and is appealable. Conlon v. 
Kelly, 199 N. Y. 48, 92 NE 109. (2) 
And where, after a receiver is ap- 
pointed in an action brought by the 
attorney-general to wind up the busi- 
ness of a banking partnership, the 
partners are adjudged bankrupt, and 
on motion of the trustee an order is 
made in the state court directing the 
receiver to turn all the property over 
to such trustee, such order is appeal- 
able, under Rev. St. (1898) § 3069 
subd 2, as a final order affecting a 
substantial right, made in a special 
proceeding, unless the order is found 
to be a proper exercise of discretion. 
State v. German Exch. Bank, 114 Wis. 
436, 90 NW 570. (3) An order di- 
recting a sale of a corporation’s prop- 
erty by a receiver to protect the 
same pendente lite is reviewable on 
writ of error as a final order in a 
special proceeding affecting substan- 
tial rights. Riffle v. Sioux City, etce., 
Coal Min. Co., 20 Wyo. 442, 124 P 
508. (4) And an order directing a 
receiver to invest certain funds in 
his hands, instead of distributing 
them pro rata to the parties who 
would ultimately be entitled thereto 
has been held appealable under the 
statute allowing an appeal from 
“final order affecting a substantial 
right made in special proceedings, or 
upon a summary application in an 
action after judgment.’ Collins v. 
Casew25 UNVVis.. (Golo 0(S) > bub ats has 
been held that an order, in an action 
by the attorney-general for the dis- 
solution of a corporation, made on 
application of a judgment creditor 
of the corporation, directing the re- 
eeiver to pay the judgment creditor’s 
claim in preference to the claims of 
general creditors, is not appealable 


or decree in re- | proceedings in 
as an order in a special proceeding. 
Peo. v. American Loan, etc., Co., 150 
N. Y. 117, 44 NE 949. y 

77. Guarantee Trust, etc., Co. v. 
Philadelphia, etc., "CO, MOU Conm 
709, 88 A 792, 38 LRA 804. 

78. Bibber-White Co. v. White River 
Valley Hlectric R. Co., 115 Fed. 786, 
53 CCA 282 (holding that an appeal 
will lie from an. order authorizing 
a railroad receiver to issue certifi- 
cates, and providing that they shall 
be a lien prior to a mortgage indebt- 
edness or to certificates previously 
issued); Standley v. Hendrie, etc., 
Mfg. Co., 25 Colo. 376, 55 P 723 (hold- 
ing that an order authorizing re- 
ceiver’s certificates to issue to cover 
past and future expenses incurred 
in operating the property under the 
receivership, and making them su- 
perior to the claims of interveners, 
is a final order from which an ap- 
peal lies); State v. Port Royal, ete., 

Co., 45 S. C. 464, 23 SE 380 (hold- 
ing that an order authorizing a re- 
ceiver to issue receiver’s certificates, 
which shall be a first lien on the 
property in the hands of the court, 
and to expend the proceeds in the 
maintenance of the property, is ap- 
pealable); Crosby v. Morristown, etc., 
RCo, CLlenn; Ch. A) -42°Siw 4507 

[a] On the other hand, it has been 
held that interlocutory orders direct- 
ing a receiver to issue receiver’s cer- 
tificates secured by a first lien upon 
the property in his hands and to ap- 
ply the proceeds thereon, and pay 
them with the revenues collected, are 
not appealable as final judgments. 
Title Ins., etc., Co. v. California Dev. 
Co., 159 Cal’ 4845 114 'Pess 8: 

79. Fischer v.. Hanna, 8 Colo, A‘ 
4, 47= P3803; 

80. Merriam v. Victory Placer 
Mini Cox, Oraiacal ab 6) Pista. mse 
SOU eo Oia 

81. State v. Alabama, etc., R. Co., 
54 Ala. 139. 

82. W. EH. Terry Lumber Co. v. 
Mildred Park Amusement Co., 143 
Ill. A. 202; Dalton v. Zimmer, 131 Il. 
A. 490; Wilder v. Reed, 46 Or. 54, 78 
P 1027 (order making allowance to 
counsel of receiver not appealable); 
Benedum vy. First Citizens’ Bank, 72 
W. Va. 124, 78 SE 656. 

83. In re Mrs. E. D. Burguieres 
Planting Co., 122 La. 602, 48 S 121. 

84. Ga.—Capital City Tobacco Co. 
v. Anderson, 138 Ga. 667, 75 SE 1040. 

Md.—Horn v. Bohn, 96 Md. 8, 53 A 
576 (order directing mode of payment 
of expenses in managing property 
reviewable on appeal). 

Mich.—Peo. v. Jones, 33 Mich. 303. 

N. Y.—Hanover Ins. Co. v. Ger- 
mania Ins. Co., 46 Hun 308. 

Wis.—Union Nat. Bank v. Mills, 103 
Wis. 39, 79 NW 20. ‘fe 


Wyo.—Kilpatrick v. Horton, 


which a receiver has been ap- 


Wyo. 501, 89 P 1035 (holding that an 
order denying any compensation to a 
receiver, or fixing his compensation 
in whole or in part, is an order: re- 
viewable on writ of error). 

. U. S—Stuart v. Boulware, 133 
Us S85 1042S Cte 2427, Ss 3iiias edi 5606 
Ruggles v. Patton, 143 Fed. 312, 74 
CCA 450 (holding that an order au- 
thorizing a receiver to pay to him- 
self from funds in his hands a spe- 
cific sum for past services rendered 
as such receiver is a complete with- 
drawal of so much of such funds 
from the court’s possession, and as 
such is a final order and appealable). 

Cal.—Grant v. Los Angeles, etc., 
RY Coy Awe Cale 47 Pear. 

Ga.—Capital City Tobacco Co. 
Anderson, 138 Ga. 667, 75 SE 1040. 

Mont.—Forrester v. Boston, etc. 
Cons. Copper, etc., Min. Co., 30 Mont. 
181,76 RP 2. 

N. Y.—Hanover Ins. Co. vy. 
mania Ins. Co., 46 Hun 308. 

N. C.—Battery Park Bank v. West- 
ern Carolina Bank, 127 N. C. 432, 36 
SE 39 (holding that an appeal may 
be taken from an order allowing a 
receiver of an insolvent bank, before 
final settlement, commissions and 
charges objected to by the creditors). 

Utah.—Ogden City v. Bear Lake, 
etc., Waterworks, etc., Co., 18 Utah 
2:19, MO De Wass 

W. Va.—Nutter vy. Brown, 58 W. 
Va. 237, 53 SE 88, 1 LRANS 1083 
and note, 6 AnnCas 94 and note 
(holding that such’ extraordinary 
costs as allowances of expenses and 
compensation of receivers, either as 
between the receiver and the fund in 
court and parties, or as between 
party and party, are discretionary, 
and a decree respecting such costs is 
appealable). 

Wis.—Union Nat. Bank vy. Mills, 103 
Wis. 39,.79 NW 20 (appealable as a 
“final order affecting a substantial 
right made in special proceedings*’). 

{a] Contra.—Dalton v. Zimmer, 
131 Ill. A. 490 (holding that an order 
fixing the compensation of a receiver 
and his counsel, and ordering it to 
be paid out of funds in his posses- 
sion, is not final and appealable, 
where the cause in which it is en- 
tered remains undisposed of). 

[b] @rder denying motion for new 
trial.—No motion lies for a new trial 
of issues involved in the matter of a 
claim for compensation and expenses 
of a receivership, and there can be 
no appeal from an order denying such 
a motion. Forrester v. Boston, etc., 
Cons. Copper, ete., Min. Co., 30 Mont. 
PSU ETG AP e 2t 

86. EKiswald v. Nautical Prepara- 
tory School, (R. I.) 75 A 262. 

87. Matter of Commercial Bank, 
35 App. Div. 224, 54 NYS 722 (ap- 
pealable as an order affecting a sub- 


Vv. 


Ger- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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pointed ;** an order directing or allowing a receiver 
to defend an action;*®® and other like cases.°° But in 
some jurisdictions certain orders of this character 
have been held not to be appealable, because they 
were interlocutory or discretionary and administra- 
tive.®? 

Demurrer. In Tennessee, an appeal lies, in the 
ehancellor’s discretion, by either or both parties, 
from a decree sustaining some and overruling other 
grounds of demurrer going to the entire bill, al- 
‘though the same decree disposes of other grounds 
that go to parts only of the bill, and therefore, 
where the original and amended bills by a receiver 
of a corporation against stockholders were demurred 
to on the ground that the receiver could not sue 
without the special order of the court, and the de- 
murrer was sustained to the original bill and over- 
ruled as to the amended, appeals therefrom by both 
parties were held not premature.%” 

[§ 416]. 0. Sequestration.°* An appeal lies from 
a final judgment in sequestration proceedings.®* In 
Louisiana, as in the case of other such orders,?° 
interlocutory orders in sequestration proceedings, 
including orders permitting or refusing the release 
of the sequestered property on bond, may be ap- 
stantial right); Miller v. Loeb, 64 
Barb. (N. Y.) 454; Meeker v. Sprague, 
5 Wash. 242, 31 P 628. 


88. Illinois Steele Co. v. Ramsey, 
176 Fed. 853, 100 CCA 323 (holding 


(holding that under the statute al- 
lowing appeals from final decrees or 
orders in the nature thereof an ap- 
peal will not lie from an order al- 
lowing the receivers of the corpora- 


pealed from in cases in which irreparable injury 
may result,°® but not otherwise.°7 And an appead 
lies from an order either dissolving,®* or refusing 
to dissolve,®® a sequestration, except where no ir- 
reparable injury will result... But in Texas it was 
held that an order quashing a writ of sequestration 
granted in aid of an action of trespass to try title, 
being interlocutory, was not subject to writ of 
error.2. In Pennsylvania, it has been held that the 
supreme court would not review the proceedings of 
the court of common pleas in vacating a sequestra- 
tion;? and that an appeal did not lie on the ap- 
pointment or refusal to appoint a sequestrator of 
the life estate of a husband in his wife’s lands;* 
but that an improvident issue of a sequestration, 
under a statute, on return of an execution against a 
corporation unsatisfied was reviewable by writ of 
error, the proceeding being founded on a judgment 
at common law.® : 

[§ 417] p. Supplementary Proceedings. Unless 
the case comes within some statutory provision, an 
appeal or writ of error will not le from a judg- 
ment or order in proceedings supplementary to exe- 
eution.® In most jurisdictions, however, under the 
statutes, appeal or error will lie from a final judg- 
La. 853, 34 S 804; State v. Lewis, 42 
La. Ann. 847, 8 S 602; Kennedy v. 
New Orleans Sav. Inst., 32 La. Ann. 


1231; State v. Judge Orleans Parish 
Highth Dist. Ct, 22 lar Anny (260; 


that, where a court by its receiver 
has taken possession of all of the 
property of a corporation in a cred- 
itors’ suit, another creditor may, in 
a proper case, intervene in such suit 
as matter of right, and an order de- 
nying such right is appealable); 
Voorhees v. Indianapolis Car, etc., 
€o., 140 Ind. 220, 39 NE 738. 

89. Honegger v. Wettstein, 18 
AbbNCas (N. Y.) 393 (order affecting 
final judgment). And see Emory v. 
Faith, 113 Md. 253, 77 A. 386, Ann 
Cas1912A 586. 

90. Lamar v. Taylor, 141 Ga. 227, 
80 SE 1085 (holding that, where a 
petition by stockholders that an or- 
der entitling receivers to sue the 
stockholders should be revoked and 
a suit by the receivers under such 
order dismissed was denied, a direct 
bill of exceptions would lie from 
such ruling, since the order, if 
granted, would have terminated the 
suit against the stockholders); State 
v. German Sav. Bank, 50 Nebr. 734, 
70 NW 221 (holding that, under Code 
Civ. Proc. § 275, making “all orders 
appointing receivers, giving them 
further directions, and disposing of 
the property,’ appealable, an insol- 
vent corporation may appeal from an 
order refusing to vacate an ex parte 
order directing the receiver to sue 
stockholders for their unpaid sub- 
scriptions); Martin v. Kirby, 34 Nev. 
205, 117 P 2 (holding appealable an 
order, entered after notice and hear- 
ing on application of creditors for 
leave to sue a receiver of the debtor, 
presented after entry of order sus- 
taining objections to the final report 
of the receiver and to his discharge 
which allows the claims of the cred- 
itors in a specified sum, and which 
requires the receiver to pay the same 
within a specified time, and which 
authorizes actions against the re- 
ceiver and his surety for nonpay- 
ment within the specified time). 

91. New York Security, etc., Co. 
v. Illinois Transfer R. Co., 104 Fed. 
710, 44 CCA 161; Van Vleet v. Evan- 
geline Oil Co., 133 La. 72, 62 S 411 
(holding that an order authorizing a 
receiver to sue was interlocutory and 
not appealable, since it was a mere 
matter of administration of the re- 
ceivership proceedings and did not 
work irreparable injury to any, one); 
Beilman y. Poe, 120 Md. 444, 88 A 131 


tion to appeal from a foreign judg- 
ment against the corporation); State 
Bank v. Anderson, 70 Minn. 414, 73 
NW 175 (holding that, where a cred- 
itor who had commenced an _  in- 
dependent action to enforce the lia- 
bility of stockholders in an insolvent 
banking corporation appeared and op- 
posed an application made to the 
court by receivers of the corporation 
for leave to institute proceedings to 
enforce such liability, an order grant- 
ing the application, and empowering 
the receivers to proceed was not ap- 
pealable). 

[a] Suing federal receiver in state 
court.—An order made by a federal 
court, granting leave to sue its re- 
ceiver in a state court, is discretion- 
ary and administrative, and is not 
appealable. New York Security, etc., 
Co. v. Illinois Transfer R. Co., 104 
Fed. 710, 44 CCA 161. 

92. Simmons vy. Taylor, 106 Tenn. 
G29 Gd SVVi aL L238 


93. Receivers see supra § 412 et 
seq. 
94. Drysdale’s Succ., 122 La. 37, 47 


S 3867 (holding that, where, in a liti- 
gation between parties claiming an 
estate as heirs at law and others 
claiming as executors named in a 
will propounded by them, a judicial 
sequestration of the property was or- 
dered, and the court thereafter ren- 
dered judgment directing that the 
litigants claiming as heirs at law be 
put in possession and rejecting the 
demands of the others for the pro- 
bate of the will and their confirma- 
tion as executors, the latter were en- 
titled to a suspensive appeal from 
such judgment upon giving proper 


bond). z 
95. See supra § 276. 
96. Hecker v. Bourdette, 121 La. 


467, 46 S 575; Boimare v. St. Geme, 
113 La. 830, 37 S 770; Eltringham v. 
Clarke,. 49 LaseAnny 34037 21 =S' 547; 
State v. Porte, 27 La. Ann. 431; State 
v. Judge Super. Dist. Ct., 26 La. Ann. 
65; State v. Judge New Orleans 
Hourth SDistrieGt, vivedza. Ann. }282% 
Comstock v. Paie, 15 La. 481; Van 
Winkle v. Flecheaux, 12 La, 148; 
Taylor v.- Penrose, 12 La. 137; De- 


baillon v. Ponsony, 5 Mart. N. S. 
(La.) 42. 
97. Richardson vy. Johnson, 114 La. 


1050, 38 S 114; State v. St. Paul, 113 
La. 1045, 37 S 964; State v. Allen, 110 


Wolff v. McKinney, 21 La, Ann. 634; 
Block v. Barthe, 20 La. Ann. 344; 
State v. Judge First Judicial Dist., 2 
Rob. (La.) 395; State v. Judge Com- 
mercial Ct., 14 La. 590. 

fa] An order refusing a sale of 
movable property as perishable after 
sequestration is not appealable. 
nee v. Baxter, 46 La. Ann. 1287, 16 

98. Schwan v. Schwan, 52 La. Ann. 
1183, 27 S 678; Johnston v. Johnston, 
13 La.-Ann. 581; Bres v. Booth,'1 La. 
Ann. 3807; Gossett v. Cashell, 14 La. 
245; Hyde v. Jenkins, 6 La. 427; State 
v. Lewis, 9 Mart. 301. ; 

99.- Van Winckle v. Flecheaux, 12 
fee 148; Taylor vy. Penrose, 12 La. 

1. Lemoine v. Garcia, 4 La. Ann. 
yey Wilson v. Churchman, 4 La. Ann. 


2. Little v. Morris, 10 Tex. 263. 

3. Giddings’ App., 81* Pa. 72. 

4. Lefever v. Witmer, 10 Pa. 505; 
Lancaster County :Bank v. Stauffer, 
10 Pa. 398. 

5. Hanover, etc., 
Craighead, 5 Pa. 470. 

6. Colo.—Rule v. Gumeer, 12 Colo. 
591, 21 P 905. (holding that an ap- 
peal did not lie from a decision over- 
ruling a motion to vacate an order 
made in supplementary proceedings 
forbidding the transfer or payment 
by the execution defendants “of any 
property or indebtedness whereby 
said plaintiff may be hindered, de- 
layed, or prevented from obtaining so 
much thereof as will satisfy his 
judgment,” etc., as such decision was 
neither a final order nor an order 
refusing to dissolve an injunction, 
within the meaning of the statute 
defining the orders from which an 
appeal might be taken). 

Minn.—West Pub. Co. v. De La- 
mott, 104 Minn. 174, 116 NW 103; 
Rondeau v. Beaumette, 4 Minn. 224. 

Mo.—Ackerman v. Green, 201 Mo. 
231, 100 SW 30 (disapproving ‘prior 
decisions of the circuit courts and 
the court of appeals to the contrary, 
but without citing the cases referred 
to, and holding that since Rev. St. 
[1899] §§ 3227-3232 [Amnnot. St: 
(1906) pp 1832-1884], relating to the 
examination of an execution defend- 
ant touching his property, makes ‘no 
provision for an appeal, no appeal 
lies from :an order for such exam- 


Turnp. ‘Co: ‘vi 
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ment or order, or under some statutes from any 
order affecting a substantial right, made in such pro- 
ceedings,’ except where the order is a discretionary 
one,® or where some other remedy is preseribed.® In 
New Jersey an interlocutory order prohibiting pay- 
ment or transfer by or to a judgment debtor in pro- 
ceedings in chancery in aid of execution is appeal- 


able.?° 


ination). Compare Ackerman _ v. 
Green, 107 Mo. A. 341, 81 SW _ 509. 

N. Y.—Palen vy. Bushnell, 68 Hun 
bbe 22 NYS 1044. 

. C.—Bruce vy. Crabtree, 116 N. C. 
528, 21 SE 194 (order for examina- 
tion not appealable because not final). 

S. C.—The debtor cannot appeal 
from that portion of an order to pay 
aver which enjoins a third person 
from paying moneys over to any 
person but the receiver, since he is 
not aggrieved. Globe Phosphate Co. 
v. Pinson, 52 S. C. 185, 29 SE 549. 

7. Cal.—Bronzan v. Drobaz, 93 
Cal. 647, 29 RP 254; McCullough v. 
Clark, 41 Cal. 298; Societa Di Mutuo 
Socorso v. Mantel, 1 (Cal wA WOT ms8L 
P 659 (from order directing payment 
of debt owing by third person to 
judgment debtor). 

Ind.—Chicago, etc., R. Co. v. Sum- 
mers, 113 Ind. 10, 14 NE 733, 3 AmMSR 
616; Pounds v. Chatham, 96 Ind. 342; 
Harper v. Behagg, 14 ‘Ind. A. 427, 
42 NE 1115; Indianapolis, ete., R. Co. 
v. Crockett, 2 Ind. A. 136, 28 NE 222. 

La.—Durke v. Crane, 412 La. 156, 
36.S 306. ; 

Minn.—Christensen v. Tostevin, 51 
Minn. 230, 53 NW 461. But orders 
to appear and answer, and of refer- 
ence in proceedings supplementary 
to execution, were not final orders, 
within the meaning of Pub. St. c TW 
§ 11 subd 6, providing that an appeal 
would lie from a final order affecting 
a substantial right made in a special 
proceeding, or upon a summary ap- 
plication in an action after judg- 
ment. Rondeau v. Beaumette, 4 
Minn. 224. And the present statute 
giving an appeal “from an order or 
judgment made or rendered in pro- 
ceedings supplementary to execu- 
tion’? does not give an appeal from 
an ex parte order supplementary to 
execution requiring the judgment 
debtor to appear for examination con- 
cerning his property. West Pub. Co. 
v. De la Mott, 104 Minn. 174, 116 NW 


103. 
Mont.—Hayes v. First Judicial 
Dist. Ct. 11 Mont. 225,°28 BP. 259; 


Barber v. Briscoe, 9 Mont. 341, 23 P 
726. 


Nebr.—Clarke v. Nebraska Nat. 
Bank, 49 Nebr. 800, 69 NW 104. 
Ne y,—Hagerman v. Tong Lee, 12 
Nev. F 
N. Y.—See infra this note. 
Oh.—Duffey v. Reardon, 70 Oh. St. 
328, 71 NE 712 (holding ‘that an or- 
der by a justice in proceedings in 
aid of execution that a third person, 
admitting a debt to the judgment 
debtor, shall pay the amount into 
court to apply on the judgment, is a 
final order, reviewable at suit of the 
judgment debtor, where made over 
his demand that the amount so due 
is exempt); Norwood First Nat. Bank 
v. Clauss, 26 Oh. Cir. Ct. 107 (hold- 
ing that, where, in a proceeding be- 
fore a judge of common pleas, under 
Rev. St. § 5475, to examine a person 
alleged to have in his possession 
money belonging to the judgment 
debtor, an order is made directing 
such person to pay the money to a 
receiver, to be held by him until the 
further order of the court, such order 
is a final order, to which error may 
be prosecuted by such person). 
Okl.—An order in supplementary 
proceedings directing a judgment 
debtor to apply property to the sat- 
isfaction of the judgment is an order 
affecting a substantial right made in 
a special proceeding after judgment, 
and may be made the basis of a writ 
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[§ 418] 4. Decisions of Intermediate Appellate 
Courts—a. In General.'! Since an appeal will lie from 
intermediate appellate courts only when authorized 
by statute or constitutional provision,” particular 
judgments, orders, or decrees of intermediate ap- 
pellate courts are not appealable, whether they are 
final or merely interlocutory, unless they are within 
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the statute authorizing appeals from such courts.’* 


of error. Ryland v. Arkansas City 
Milling Co., 19 Okl. 435, 92 .P 160 
Wash.—In pr oceedings supple- 


mental to execution on a money judg- 
ment, an order approving the re- 
ceiver’s final report of the collection 
and distribution of money and dis- 
charging him is appealable as a final 
order made after judgment and af- 
fecting a substantial right. Johnson 
v. Joslyn, 47 Wash. 531, 92 P 413. 

Wis.—An order which discharges a 
person who has property of a judg- 
ment debtor, or is indebted to him, 
from process for contempt for refus- 
ing to answer questions properly put 
upon examination in supplementary 
proceedings, is a final order, affecting 
a substantial right, and is therefore 
appealable. Ballston Spa Bank v. 
Marine Bank, 18 Wis. 490. 

[a] In New York, the following 
orders have been held appealable: 
(1) An order ee (Connolly v. 
Kretz, 78 N. Y. 620; Hawes v. Barr, 
7 Rob. 452; O’Neil v. Martin, 1 E. D. 
Smith 404; Holstein v. Rice, 15 Abb 
Pr 307, 24 HowPr 135; Livingston v. 
Swift, 23 HowPr 1), (2) or refusing 
to dismiss or vacate an order or pro- 
ceedings for the examination of the 
debtor (Robens v. Sweet, 48 Hun 436, 
1 NYS 839; Conway v. Hitchins, 9 
Barb. 3878), (38) or a third person 
(Schenck v. Irwin, 60 Hun 361, 15 
NYS 55; In re Slingerland, 36 Hun 
575). (4) An order denying plain- 
tiff’s motion to vacate and set aside 
an ex parte order vacating an order 
in supplementary proceedings requir- 
ing defendant to appear before a ref- 
eree and submit to an examination 
concerning his property, which order 
also contained a clause restraining 
defendant from disposing of his 
property. Dorsey v. Cummings, 48 
Hun 76. And see Douglass v. Main- 
zer, 40 Hun 75. (5) An order direct- 
ing the payment of money or delivery 
of property. Levy v. Swick Piano 
Co., 17 Mise. 145, 39 NYS 409; Blake 
Vv. Bolte, 12 Mise. 405, 33 NYS 617; 
Billington Vv. Billington, 4 NYS 504, 
16 NYCivProc 56; Holstein v. Rice, 
15 AbbPr 307, 24 HowPr 135; Crounse 
v. Whipple, 34 HowPr 333; Hayes v. 
McClelland, 20 NYWklyDig 393. And 
see Rodman v. Henry, 17 N. Y. 482; 
Peo. v. King, 9 HowPr 97. Contra 
Joyce v. Holbrook, 2 Hilt. 94, 7 Abb 
Pr 338. (6) An order appointing 
(Connolly v. Kretz, supra; Tinkey v. 
Langdon, 60 HowPr 180), (7) or re- 
fusing to appoint a receiver of the 
debtor’s property (Dollard vy. Taylor, 
33 N. Y. Super. 498; Heroy v. Gibson, 
23 N. Y. Super. 591); (8) on aes. 
directions therein (Terry v. Ban 
57 N. Y. Super. 546, 9: NYS 311); Oy 
or the refusal to allow him the ex- 
penses of the receivership (Mono- 
han v. Fitzpatrick, 16 Misc. 508, 39 
NYS 857). (10) An order granting 
leave to a receiver in supplementary 
proceedings to sell a claim of the 
judgment debtor. Matter of Patter- 
son, 12 App. Div. 123, 42 NYS 495. 
(11) An order or judgment adjudg- 
ing the debtor (Rupert vy. Lee, 101 
App. Div. 492, 92 NYS 75; Weaver v. 
Brydges, 85 Hun 503, 33 NYS 132; 
Finch v. Mannering, 46 Hun 323, 12 
NYSt 453; Forbes v. Willard, 54 Barb. 
520, 37 HowPr 193); (12) or a wit- 
ness guilty of contempt (Peo. v. 
Warner, 51 Hun 53, 3 NYS 768 [aff 
125 N. Y.-746 mem, 27 NE 407 mem]; 
Smith v. Drury, 22 NYWklyDig 3). 
(13) But it was held that an appeal 
would not lie from an order requiring 
the judgment debtor in supplemen- 


tary proceedings to answer certain 
questions, no substantial right being 
affected (Milliken v. Thomson, 54 N.: 
Y. Super. 393, 12 NYCivProc 168), 
(14) or from a decision overruling 
certain questions put to the debtor 
on his examination (Carter yv. Clarke, 
30 N. Y. Super. 490). 
8. Connolly v. Kretz, 78 N. Y. 
620 (holding that an order in a sup- 
plementary proceeding, substituting 
one receiver for another on the 
ground of collusion, was discretion- 
ary and not appealable); Joyce v. 
peas 2 Hilt. (N. Y.) 94, 7 AbbPr 


9. Palen v. Bushnell, 68 Hun 554, 
22 NYS 1044. 

[a] In New York, under Code Civ. 
Proc. § 2433, relating to supplemen- 
tary proceedings and declaring that 
an order made by a judge out of 
court in the course of such a pro- 
ceeding can be reviewed only by the 
judge who made it, or by the court 
in which the proceeding is had, an 
appeal does not lie to the general 
term from such an order. Palen v. 
Bushnell, 68 Hun 554, 22 NYS 1044; 
Moschell v. Boor, 66 Hun 557, 21 NYS 
683; Chamberlain v. Gallup, 25 Hun 
318; Happel v. Lippe, 48 Misc. 605, 
95 NYS 523. 

10. Barr v. Voorhees, 55 N. J. Eq. 
561, 37 A 134. 

11. Cross references: 

BER ye or decisions see infra XVI in 


Default judgment of affirmance see 
infra § 4638. 
Judgment affirming default judgment 
see infra § 463. 
12. See supra § 131. 
13. Conn.—Fuller v. Topliff, 10 
Conn. oe 
D. C.—Mitchell v. Evans, te App. 
233; Luchs v. Jones, 8 D. C.-34 


Ind.—Lake Erie, ete, R. Go. v. 
Watkins, 157 Ind. 600, 62 NE 443; 
Kahl v. Madison Brewing Coy 14 
Ind. A. 78, 42 NE 492. 

Towa.— Whitmore v. Divilbis, 10 


Iowa 68. 

Ky.—No appeal or writ of error 
lies to the court of appeals from a 
judgment of the county court affirm- 
ing or reversing a judgment rendered 


by a justice of the peace. Miller v. 
Yocum, 12 B. Mon. 421; Evans v. 
Sanders, 10 B. Mon. 291; Waggener 


v. Highbaugh, 10 B. Mon. 196. 
also Moody v. Head, Ky. Dec. 333. 
La.—West Baton Rouge Parish v. 
Robertson, 8 La. Ann. 69. 
Me.—Moore v. Dunlap, 33 Me. 227; 
Holt v. Barrett, 29 Me. 76; Putnam 
v. Oliver, 28 Me. 442; New Gloucester 
v. Danville, 25 Me. 492; Seiders v. 
Creamer, 22 Me. 558; Phillips v. 
Friend, 11 Me. 411. Compare Spauld- 
ing v. "Harvey, 14 Me. 97. 
Md.—Merrick v. Baltimore, etc., R. 
Co., 33 Md. 481; Hough v. Kelsey, 19 
Md. 451; State v. Mister, 5 Md. 11. 
The decision of the circuit court upon 
an appeal from a judgment of a jus- 
tice of the peace is ordinarily final; 
but if the justice, and consequently 
the circuit court on appeal, were 
without jurisdiction of the case, an 
appeal will lie to the court of ap- 
peals from the judgment of the cir- 
cuit court. Darrell v. Biscoe, 94 Md. 
684, 51 A 410. See also Main v. Fess- 
ler, 89 Md. 468, 43 A 917; Judefind 
v. State, 78 Md. 510, 28 A 405, 22 
LRA 721; Burrell v. "Lamm, 67 Md. 
580, 11 A 56; Baltimore, etc., Re .Cop 
v. ‘Waltemyer, 47 Md "328; Cole v. 
Hynes, 46 Md. 181; Randle v Sutton, 
43 Md. 64; Herzberg Wi Adams; 39 


See 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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The rule applies whether the judgment, order, or 
decree appealed from is that of an appellate court 
like the appellate division of the supreme court in 
New York or the intermediate appellate courts of 
Illinois, Missouri, Indiana, and other states, on ap- 
peal from the special term,.or from a circuit, dis- 
trict, or other superior court of original jurisdic- 
tion, or that of such a superior court on appeal 
from a justice of the peace, county court, probate 
court, or other inferior court or tribunal.14 
jurisdiction of particular courts of appellate juris- 


Md. 309; Mears v. Remare, 33 Md. 
246; Hough v. Kelsey, 19 Md. 451; 
Crockett v. Parke, 7 Gill 237. The 
circuit court having authority to en- 
tertain an appeal from a justice of 
the peace on the question of juris- 
diction, as well as on other grounds, 
its decision is not subject to review. 
Judefind v. State, supra; Rayner v. 
State, 52 Md. 368. 
Dee oie Goce v. Ward, 5 Pick. 

Mich.—Evers y. Sager, 28 Mich. 47; 
Conrad y. Freeland, 18 Mich. 255. 

Minn.—St. Cloud vy. Karels, 55 
Minn. 155, 56 NW 592. 

Miss.—Mississippi Cent. R. Co. v. 
Kennedy, 41 Miss. 551; Dismukes v. 
Stokes, 41 Miss. 430. 

Mo.—Snoddy vy. Pettis County, 45 
Mo. 261. 

Mont.—State v. Napton, 24 Mont. 
450, 62 P 686. 

N. J.—Roston v. Morris, 25 N. J. 
Neel fess 
- N. Y.—Caldwell v. New York, 210 
N.. Y. 576, 104 NE 126; Wright v. 
Smith, 209 N. Y. 249, 103 NE 154 
[rearg den 209 N. Y. 609, 103 NE 
1135]; Abbey v. Wheeler, 170 N. Y. 
122, 62 NE 1074 [rev 58 App. Div. 
451, 69 NYS 432]; Hammond v. Na- 
tional Life Assoc., 168 N. Y. 262, 61 
NE 244; Leonard v. Barnum, 168 N. 
Y. 41, 60 NE 1062 [rearg den 167 N. 
Y. 595, 60 NE 1115]; Young v. Gil- 
mour, 167 N. Y. 500, 60 NE 756; Gale 
v. New York Cent., etc., R. Co., 76 
N. Y. 594; Heinrich v. Kom, 47 N. Y. 
658; Van Bergén v. Bradley, 36 N. 
Y. 316; New York Ice Co. v. North- 
western Ins. Co., 23 N. Y. 357; Grover 
v. Coon, 1 N. Y. 536; Marvin v. Sey- 
mour, 1 N. Y. 535; Armstrong v. 
Smith, 44 Barb. 120; Harlam v. Green, 
81 Mise. 261, 64 NYS 79; Waters v. 
Curtis, 13 Daly 179; Howe v. Julien, 
2 Hilt. 4538; Burgart v. Stork, 12 
HowPr 559; Moot y. Parkhurst, 2 
Hill 372. See also Sweet® v. Clinton 
Overseers of Poor, 3 Johns. 23. No 
appeal lies to the appellate division 
of the supreme court from a judg- 
ment of a county court on appeal 
from 4 justice of the peace in a spe- 
cial proceeding; Code Civ. Proc. § 
1357 providing for an appeal from 
any court of record in proceedings 
“instituted therein,’ or ‘instituted 
before another judge and transferred 
to or continued before the judge who 
made the final order,’ and there be- 
ing no other provision for appeals in 
special proceedings except from the 
supreme court. Matter of Rafferty, 
14 App. Div. -55, 43 N. Y. Suppl. 760. 

Oh.—State v. Judges Hamilton 
County Ct. C. Pl., 69 Oh. St. 372, 69 
NE 659; Norton v. McLeary, 8 Oh. 


St. 205; Clark v. Hanna, 8 Oh. St. 
199. 

Okl.—Byars v. Sprouls, 24 Okl. 299, 
103 22 10333 


Pa.—Foster v. Erie County, 142 Pa. 
407, 21 A 877; Pennsylvania Pulp, 
ete., Co. v. Stoughton, 106 Pa. 458; 
Virtue v. Patterson, 17 Serg. & R. 
249; Cozens v. Dewees, 2 Serg. & R. 
112; Stewart v. Lindsay, 3 Pennyp. 
85; Castor v. Cloud, 2 WklyNC 252; 
Deering Harvester Co. v. Zink, 33 Pa. 
Super. 512; Huntington, etc., R. Co. v. 
Fluke, 32 Pa. Super. 126; Minogue 
v. Ashland Borough, 27 Pa. Super. 
506. 


S. C.—EHaker v. Floyd, 97_S. C. 
381, 81 SE 656; Daughty v. North- 


APPEAL AND ERROR 


another title.1® 


The 


western’ R.;,'Co.,) 92) S.C, 361,975) SE 
553; Reynolds v. Deaton, 91 S. C. 
454, 74 SE 985; DesChamps v. Atlan- 
tic Coast Line R. Co., 83 S. C. 192, 65 
SE 176; Pace v. Atlantic Coast Line 
EA COLES Sy Cr38,, GAISE Oi5: 

Tex.—Missouri, ete, R. Co. v. 
Trinity County Lumber Co., 85 Tex. 
405, 21 SW 539; Smith y. Wilson, 85 
Tex. 402, 20 SW 587; Gillmore v. 
Garrett, 42 Tex. 517; Peterson v. 
Johnson, 37 Tex. 436; Greer v. Os- 
borne, 37 Tex. 430; Robertson v, 
Lackey, 86 Tex. 154; Trapp v. White, 
35 Tex. 387; Bell v. Walnitzik, 35 
Tex. 387; Nichols v. Page, 34 Tex. 
333; De Young v. Patterson, Dall. 
539; Welge v. Jackson, (Civ. A.) 32 
SW 371; Jones vv. Jones, 1 Tex, A. 
Civ. Cas. § 200. 

Utah.—Crooks v. State Fourth Ju- 
dicial Dist. Ct., 21 Utah 98, 59 P 529. 
See also Hodson v. Union Pac. R. Co., 
14 Utah 381, 46 P 270. 

Va.—Valley Turnp. Co. v. Moore, 
100 Va. 702, 42 SE 675; Anderson v. 
Leitch, 1 Leigh (28 Va.) 462. 

Wash.—State v. Freasure, 39 Wash. 
198, 81 P 688; State v. King County 
Super. Ct., 24 Wash. 605, 64 P 778; 
State v. Spokane County Super. Ct., 
22 Wash. 496, 61 P 158. 

W. Va.—Ritchie County Bank v. 
Ritchie County Ct., 65 W. Va. 208, 63 
SE_ 1098. 

Wis.—Wildes v. Franke, 157 Wis. 
189, 146 NW 1119; Sowards v. Stev- 
ens, 64 Wis. 5, 24 NW 409. 

Can.—Shields v. Peak, 8 Can. S. C. 
579; Chevalier v. Cuvillier, 4 Can. S. 
C.. 605. 

Que.—Desaulniers v. Payette, 12 
Que. K. B. 445; Hull Electric Co. v. 
Clement, 10 Que. Pr. 172. 

See also supra § 131. 

[a] Order requiring appellee to 
give bond.—In Montana an appeal 
will not lie from an order of a dis- 
trict court requiring that appellee on 
an appeal from a justice’s court give 
the bond required of a nonresident 
plaintiff, or that the action be dis- 
missed at his cost, such order not 
being among the orders enumerated 
by the statute from which appeals 
may be taken to the supreme court. 


ee v. Napton, 24 Mont. 450, 62 
ig 
[b] Procedendo.—In Pennsylva- 


nia an order directing a procedendo 
is not appealable. Virtue y. Patter- 
son, 17 Serg. & R. 249. 

[ec] Order of city court of New 
York, affirmed by general term, not 
appealable to supreme court. MHar- 
lam v. Green, 31 Misc. 261, 64 NYS 
7 


oe 

[d] Void judgment.—Where an 
inferior court, sitting as an appel- 
late tribunal, renders judgment in a 
cause in which it has not legally ac- 
quired jurisdiction, such judgment 
may be reviewed on appeal, although, 
if jurisdiction had been acquired, the 
judgment would have been final and 
conclusive. Mears vy. Remare, 33 Md. 
24 


6. 

[e] In Massachusetts.—(1) Ap- 
peal from the appellate division of 
the municipal court of Boston see 
Slattery v. American Surety Co., 105 
NE 373. (2) Appeal from the su- 
perior court after a trial by jury of 
issues framed in the land court see 
Weld v. Clarke, 215 Mass. 324, 102 
NE 422. 

Review of decisions on appeal from 
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diction and the constitutional and statutory pro- 
visions in the various jurisdictions are shown under 


Statutes enumerating the particu- 


lar judgments, orders, or decrees from which ap- 
peals may be taken are generally exclusive;!® and 
the statutes sometimes expressly declare that cer- 
tain judgments shall be final and unappealable.*” 
The appeal lies from the judgment of the interme- 
diate court and not from that of the court of orig- 
inal jurisdiction.1§ 

[§ 419] b. Actual Determination. 


To authorize 


justice’s court see Justices of the 
Peace [24 Cyc 758 et seq]. 

14. See cases supra note 13. 

15. See Courts [11 Cye 801 et seq, 
914 et seq, 941 et seq]. 

16. State v. Napton, 24 Mont. 450, 
62 P 686; Virtue v. Patterson, 17 
Serge. & R. (Pa.) 249. 

17. Lake Erie, ete., R. Co. v. Wat- 
kins, 157 Ind. 600, 62 NE 443; West- 
ern Assur. Co. v. Rector, 7 Kyl 824; 
Jacobs v. Ellis, 156 Pa. 253, 27 A 
297; Deering Harvester €o. vy. Zink, 
83 Pa. Super. 512. 

[a] Retroactive operation of stat- 
ute.—Ind. Acts (1901) p 565 § 6, de- 
claring that except in certain cases 
no appeal “shall hereafter be taken 
to the Supreme Court or to the Ap- 
pellate Court” in civil cases within a 
justice’s jurisdiction, applies to ap- 
peals from judgments rendered be- 
fore it took effect, but taken there- 
after, \*Lake- Erie; -Yete: Re (Comey: 
Watkins, 157 Ind. 600, 62 NE 443. 

[b] In Indiana a justice of the 
peace having, under Burns Rev. St. 
(1901) § 53813 (Horner Rev. St. [1901] 
§ 4026), exclusive original jurisdic- 
tion of actions against railroad com- 
panies for injuring stock where the 
damage does not exceed fifty dollars, 
and concurrent jurisdiction with the 
circuit court where it does exceed 
that sum, an appeal from a judgment 
in such an action is within the pro- 
hibition of Acts (1901) p 565 § 6, de- 
claring that except in certain cases 
no appeal shall be taken to the su- 
preme or appellate court in any civil 
case within a justice’s jurisdiction, 
Lake Erie, etc., R. Co. v. Watkins, 
157 Ind. 600, 62 NE 443. 

[c] In Pennsylvania (1) the stat- 
ute declares final and not appealable 
or subject to writ of error a judg-. 
ment of the court of common pleas 
on certiorari to review the judgment 
of a justice of the peace, and there- 
fore appeal or error will not lie from 
or to a judgment of the court of 
common pleas reversing or setting 
aside a judgment of a justice of the 
peace on certiorari or affirming such 
a judgment. Jacobs v. Ellis, 156 Pa. 
258, 27 A 297; Palmer v. Lacock, 107 
Pa. 346; Silvergood v. Storrick, 1 
Watts 532; Home Protective Assoe. 
v. Reese, 47 Pa. Super. 452; Deering 
Harvester Co. v. Zink, 33 Pa. Super. 
512) Huntington, ete, “Re "Co; -v. 
Fluke, 32 Pa. Super. 126. (2) The 
statute does not apply to proceedings 
by writ of attachment execution un- 
der the act of April 15, 1845. Strouse 
v. Lawrence, 160 Pa. 421, 28 A 930. 

18. Hedderich v. Smith, 103 Ind. 
203, 2 NE 815, 53 AmR 509; Leary v. 
Smith, 81 Ind. 90; McKibben v. Mori- 
arity, 77 Ind. 600; Kirland v. Stumph, 
73 Ind. 514; Coffin v. Campbell, 68 
Ind. 452; Miller v. State, 61 Ind. 503; 
Wilson v. Vance, 55 Ind. 584; Mun- 
son vy. Lock, 48 Ind. 116; Cline v. 
Love, 47 Ind. 258; Bartholomew v. 
Preston, 46 Ind. 286; Wilson v. Har- 
rison, 44 Ind. 468; Van Dusen v. 
Kindleburger, 44 Ind. 282; Farman 
v. Ratcliff, 42 Ind. 587; Wesley v. 
Milford, 41 Ind. 413; In re Union 
Trust Co., 172 N. Y. 494, 65 NE 259. 

[a] In New York, (1) where the 
appellate division modifies a decree 
of the surrogate’s court, an appeal 
cannot be taken directly from the 
decree of the surrogate to the court 
of appeals where such decree was 
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an appeal from an intermediate court there must 
have been an actual judicial determination by that 
Sometimes an actual determination is ex- 
pressly required by statute, and the statute is im- 


court.!? 


perative.*° 


[§ 420] 


entered in accordance with such or- 
der, although the notice of appeal 
Bives notice of an intent to bring up 
such order for review, since such or- 
der is a final order of the appellate 
division, and can be brought up only 
by direct appeal therefrom, or from 
an appeal from an order of the ap- 
pellate division affirming the decree 
entered by the surrogate in accord- 
ance with such order. In re Union 
@rust Co.,.172,N..Y. 494,.65 NE) 259. 
(2) And where a judgment is entered 
by the general term reversing a judg- 
ment of the special term on demur- 
rer, and directing a final judgment 
unless plaintiff shall amend his com- 
plaint within a certain time, it is not, 
when perfected by entry of final 
judgment dismissing the complaint 
on failure of plaintiff to amend, a 
final determination of the general 
term on the issue raised by demurrer, 
and appealable to the court of ap- 
peals, but an appeal should be taken 
through the appellate division from 
the judgment so rendered. Abbey v. 
Wheeler, 170 N. Y. 122, 62 NE 1074 
[rev 58 App. Div. 451, 69 NYS 432]. 

19. Parker v. Wallace, 53 N. J. 
L. 248, 21 A 295. 

[a] Judicial nature of decision.— 
An entry in the minutes of the su- 
preme court of New Jersey that a 
judgment of a court for the trial of 
small causes, brought into the su- 
preme court by certiorari, be af- 
firmed upon an agreement by the 
counsel of the parties ‘“‘that a formal 
affirmance be entered, to the end that 
a writ of error may be taken,” does 
not disclose such a judicial determi- 
nation as will support the issue of a 
writ of error from the court of errors 
and appeals. Parker v. Wallace, 53 
IN MJiduis 243,420. Al 295. 

Judicial nature of decision see gen- 
erally supra § 129. 

Judgments on consent see infra §§ 

form, and entry 


453, 546. 

Rendition, of 
judgments see supra § 463. 

20. Leonard v. Barnum, 168 N. Y. 
41, 60 NE 1062; Bigelow v. Davol, 150 
WNen¥s Sets 44 NE 946; Hunt v. Chap- 
man, 62 N. Y. 333; Delaney v. Brett, 
N. Y. 78; Hackett v. Belden, 47 
Caughey v. Smith, 47 N. 
Wilkins v. Harle, 46 N. Y. 
358; Lake Va. Gibson,)) 2: oN pain hk SiSe 
Whitfield _v. Broadway, etc., R. Co., 
16 Daly 288, 10 NYS 106, 19 NYCiv 
Proc 105, 25 AbbNCas 59; Mayer v. 
American Ins. Co., 15 Daly 215, 4 
NYS 617, 17 NYCivProc 43; Richards 
v. Brice, 15 Daly 144, 3 NYS 941, 16 
NyYCivProc 398; Frank v. Benner, 3 
Daly (N. Y.) 422; Hone v. Julian, 9 
AbbPr (N. Y.) 193; Gridley v. Dag- 
gett, 6 HowPr (N. Y.) 28? Lapp dism 
CodeRep NS 386]; Henry v. Cuyler, 
17 Johns. (N. Y.) 469. 

[a] When there is no actual de- 
termination.—(1) Under such a pro- 
vision it has been held that there is 
no actual “determination” by the in- 
termediate court, so as to authorize 
an appeal, where there is an order 
of the general term of the city court 
of New York affirming a judgment of 
that court, the appeal being taken 
from such order, and not from a 
judgment entered in accordance with 
the directions of the order (Whit- 
field v. Broadway, ete, R. Co. 16 
Daly 288, 10 NYS 106, 19 NYCivProc 
105, 25 AbbNCas 59; Central Gas, 
ete., Fixture Co. v. Kohn, 3 Misc. 
235, 22 NYS 758; Fuller v. Tuska, 17 
NYS 3D0) 5. G2) where there is a re- 
versal of a judgment with an order 
for a new trial (Frank v. Benner, 3 
Daly SGNL§ Yi) e422 (3) where a 


c. Finality of Determination in General. 
Under the statutes and constitutional provisions al- 
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lowing appeals or proceedings in error from inter- 
mediate appellate courts, the general rule is. that, 
to authorize an appeal or proceeding in error, the 
judgment, order, or decree of the intermediate court 


must be a final one, unless there is express statutory 


judgment is reversed without order- 
ing a new trial or giving final judg- 
ment (Howe v. Julien, 2 Hilt. (N. Y.) 
453, 9 AbbPr’ 193, 13 HowPr 338); 
(4), where judgment is entered by 
default in the intermediate court 
(McMahon v. Rauhr, 47 EYE oiGi: 
Dorr v. Birge, 8 Barb. (N. Y.) 351, 
5 HowPr 323; Henry v. Cuyler, 17 
Johns. (N. Y.) 469); (5) and where 
a judgment is entered upon and in 
conformity with a remittitur from 
the court of appeals (Wilkins v. 
Harle, 46 N. Y. 358). 

[b] When there is an actual de- 
termination.—(1) On the other hand 
there is an actual determination, so 
that an appeal will lie, where the 
supreme court, at the request of one 
party to the suit, and without the 
appearance of the other party, takes 
the papers in the suit, and after ex- 
amination passes judgment thereon 
(Seneca Nation v. Knight, 19 N. Y. 
587); (2) where judgment is entered 
after an order of the general term 
denying a new trial, although the 
judgment is not directed by the gen- 
eral term, as such a judgment is, in 
effect, an actual determination of the 
general term, the entry of judgment 
below being suspended until the or- 
der is made (Caughey v. Smith, 47 
N. Y. 244); and (3) where plaintiff 
recovers a verdict and judgment is or- 
dered for him, and defendant’s mo- 
tion for a new trial is granted at a 
special term, and on appeal of plain- 
tiff it is reversed at general term 
and plaintiff applies at special term 
for an extra allowance, which is 
granted, and on appeal by defendant 
this. order is affirmed and a rule is 
entered for judgment on the verdict 
with interest and costs (Cook v. New 
York Floating Dry Dock Co., 18 N. 
ye 1229). 

{c] If the record of the judgment 
appealed from shows an actual de- 
termination of the court below, at 
general term, granting judgment, the 
appeal will not be dismissed on the 
suggestion that the appellant has not 
entered judgment at special term. 
Beecher v. Conradt, 3 Abb. Dec. 1 
note, 15 AbbPr 177, 11 HowPr 181. 

21. U. S.—Missouri, etc., R. Co. v. 
Olathe, 222 U. S. 185; 32 SCt 46;,.56 
L. ed. 155; Warner vy. Grayson, 200 
U. S. 257, 26 SCt 240, 50 L. ed. 470; 
Clark v. Roller, 199 U.S. 541, 26 SCt 
141, 50 L. ed. 300; Macfarland v. 
Brown, LS SS 23 9523S Ctre0b 47 
L. ed. 159; Chesapeake, etc., Tel. Co. 
v. Manning, 186 U. S. 238, 22 SCt 
881, 46 L. ed. 1144 [rev 18 App. (D. 
Cay a$1 ls “Montana siMiin-s (Coy wa Sit. 
Louis Min., etc., Co., 186 U. S. 24, 22 
SCt 744, 46 L. ed. 1039; Hollander v. 
Fechheimer, 162 U. S. 326, 16 SCt 
795, 40 L. ed. 985; MacLeod vy. Graven, 
79 Fed. 84, 24 CCA 449. 

Ark.—Batesville v. Ball, 100 Ark. 
496, 140 SW 712, AnnCasi913C 1317; 
Reagan -v. Mitchell, 4 Ark. 630. 

Colo.—Hamilton vy. Fowler, 11 Colo. 
A. 175, 52 P 746 (judgment on ap- 
peal from probate court). 

Il].—Riley v. Lamson, 253 Ill. 258, 
97 NE 417; Dean v. Dean, 239 Ill. 
424, 88 NE 149 (order of circuit court 
setting aside probate of will on ap- 
peal from an order of the county 
court refusing to vacate the pro- 
bate); Kaemmerer v. Kaemmerer, 231 
Ill. 154, 83 NE 133; Funk v. Kempton, 
221 Ill. 436, 77 NE 683; Griswold v. 
Smith, 214 Ill. 323, 73 NE 400; Wen- 
ham vy. International Packing Co., 213 
Ill. 397, 72 NE 1079; Curran v. Hous- 
ton, 201 Ill. 442, 66 NE 228 [aff 101 
Tl. A. 203]; Friedman y. Lesher, 198 
Ill. 21, 64. NE 736, 92 AmSR 255; 


provision to the contrary;*? and this is true even 
though finality of judgment was not necessary for 


Callahan v. Ball, 197 Ill. 318, tee NE 


2952! Balianv. Schaffer, 112 i 341; 
Harzfeld v. Converse, 105 tl. 534; 
Buck v. Hamilton County, 99 Tl. 


507; Stevens v. Farrell, 71 Ill. A. 466; 
Mahler v. Sinsheimer, 20 Ill. A. 401. 

Kan.—State v. Linderholm, 90 
Kan. 489, 135 P 564. 

Md.—Kirk v. Grant, 67 Md. 418, 10 
A 230. 

Mich.—Dodge v. Nichols, 136 Mich. 
28, 98 NW 737; Churchill v. Burt, 32 
Mich. 490. 

Miss.—Marshall County v. Rivers, - 
88 Miss. 45, 40 S 1007. 

Mo.—Wolff v. Wohlien, 32 Mo. 124; 
Walker v. Walker, 119 Mo. A. 503, 
96 SW 418; Bailey v. Lynds, 8 Mo. 
A. 563. 

Mont.—Raymond y. 
Mont. 170, 79 P 1056. 

N. Y.—In re Simmons, 
577, 100 NE 455; Hammond v. 
tional Life Assoc, 168 N. Y. 262, 61 
NE 244; Young v. Gilmour, 167 N. Y. 
500, 60 NE 756; In re Regan, 167 N. 
Y. 338, 6 NE 658 [rev 58 App. Div. 
1, 68 NYS 527]; Anderson v. Daley, 
159. N. ¥. 146, 53° NH 753%<VamnArs= 
dale v. King, 155 N. Y. 325,49 NE 
866; King v. Barnes, 13 NE 799; 
Victory v. Blood, 93 N. Y. 650 mem; 
Smith v. Rathbun, 88 N. Y. 660 mem; 
Walker vy. Spencer, 86 N. Y. 162; 
Matter of Moore, 67 N. Y. 555; Coit v. 
Stewart, 50 N. Y. 17; Young v. Davis, 
30 N. Y. 134; Evans v. Millard, 16 
N. Y. 619; Smith v. Grant, 15° N. ¥. 
590; Roberts v. Marson, 21 Hun 363; 


Raymond, 32 


Waters v. Curtis, 13 Daly 179. See 
also infra this note. 
Oh.—State v. Judges Hamilton 


County Ct» C. Pl, 69 Oh. St: 372,169 
NE 659. 

Okl.—Byars v. Sprouls, 24 Okl. 299, 
103 P 1038; McMaster v. Peoples 
Bank, 13 Oki. 326, 73 P 946. 

Pa.—Samuel Cupples Wooden Ware 
Co. v. Howe, 164 Pa. 85, 30 A 238; 
Sheafer v. Melcher, 48 Pa. Super. 398: 
Drum y. Uplinger, 9 Pa. Super. 404. 

S. C.—Wray v. Atlantic Coast: Line 
R. Co., 98 S. C. 278, 82 SH 412; Haker 
v. Bloyd, 97 S:.C: 1381; 381 "“Sys6565 
McKnight v. Dyson, 91 S. C. 337, 74 
SE 753; Mes Champs v. Atlantic 
Coast: inerR, Cos5983: Sy Cy s925 065 
SE 176; Roberts v. Stagg, 10 S. C. L. 


429. 
Tex.—Casey v. Bell, 104 Tex. 338, 
137 SW 918; McCord v. Nabours, 97 


Tex. 271, 78 SW 223; Montague First 
Nat. Bank v. Robertson, 85 Tex. 578, 
22 SW 956; Missouri, etc., R. Co. v. 
Trinity County Lumber Co., 85 Tex. 
405, 21 SW .539;. McKneeley v. Arm- 
strong, (Civ. A.) 141 SW 1003; Ingra- 
ham v. Rudolph, 55 Tex. Civ. A. 609, 
119 SW 906; paenael v. Michael, (Civ. 
A.) 91 SW 

Utah. ale ie ‘Faust, 1 Utah 197. 

Va.— Valley Turnp. Co. v. Moore, 
100 Va. 702, 42 St 675. 

W. Va.—Ritehie County Bank v. 
Ritchie County Ct., 65 W. Va. 208, 63 
SE 1098. 

Wis.—Baumegarten v. Matchette, 
157 Wis. 230, 146 NW 1119; Wildes v. 
Franke, 157 Wis. 189, 146 NW 1119; 
Sowards v. Stephens, 64 Wis. 5, 24 
NW 409. 

Can.—Stephenson v. Gold Medal 
Furniture Mfg. Co., 48 Can. S. C. 497; 
Cross v. Carstairs, 47 Can. S. C. 559; 
Rhéaume v. Stuart, 47 Can. S. C. 394; 
Hesseltine v. Nelles, 47 Can. S. C. 
230; .Dunny ve Baton, 4% (CaninSasc: 
205; Crown L. Ins. Co. v. Skinner, 44 
Can. S. C. 616; Clarke v. Goodall, 44 
Can. S. C. 284; Halifax Union Bank v. 
Dickie, 41 Can. S. C. 13; Mutual Re- 
serve Fund Life Assoe. v. Dillon, 34 
Can. S. C. 141; Desaulniers vy. Pay- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the appeal or proceeding in error to the intermediate 
court.?? In some jurisdictions, however, by express 
statutory provision, an appeal or proceeding in error 
will lie to review certain judgments, orders, or de- 
crees of an intermediate appellate court which are 
Although it is held in some jurisdic- 
tions that the character and finality of the judg- 
ment of the intermediate court, and not of the 
original court, determine the right of further ap- 
The character of 
the judgment or order of the original court af- 
firmed or reversed by the intermediate court may 
determine whether or not the judgment of the in- 


not final.?8 
peal,** this is not generally true. 


ette, 338 Can. S. C. 340; Canadian Pac. 
RenCon ive Loronto; 730 UCan Su iC 33it 
20 CanLTOccNotes 269 (judgment af- 
firming ruling on evidence not ap- 
pealable); Griffith v. Harwood, 30 
Can. S. C. 315; Ethier v. Ewing, 29 
Can. S. C. 446; Baptist v. Baptist, 21 
Can. S. C. 425; Accident Ins. Co. of 
North America v. Mclachlan, 18 Can. 
S. C. 627; Shaw v. St. Louis, 8 Can. 
S.C: 385. 

Ont.—Nelles v. Hesseltine, 27 Ont. 
L. 97, 6 DomLR 541, 3 OntWN 1381; 
Windsor, ete, R. Co. vy. Nelles, 1 
DomLR 156, 21 OntWR 201. 

Que.—Desaulniers v. Payette, 12 
Que. K. B. 445; Desaulniers v. Pay- 
ette, 5 Que. Pr. 364. 

Necessity for rendition and entry 
of judgment, order, or decree of in- 
termediate court see infra § 463. 

[a] In New York (1) the present 
statute allows an appeal as of right 
to the court of appeals from the ap- 
pellate division of the supreme court 
“from judgments or orders finally 
determining actions or special pro- 
ceedings, and from orders granting 
new trials on exceptions, where the 
appellants stipulate that upon af- 
firmance, judgment absolute shall be 
rendered against them.’ Code Civ. 
Proc. § 190 subd 1. In other cases 
appeals are allowed on allowance by 
the appellate division and certificate 
that one or more questions f law 
are involved which ought to be re- 
viewed. Id. § 190 subd 2. (2) And 
therefore appeals can be taken to the 
court of appeals, as of right, only 
from final judgments in actions, final 
orders in special proceedings, and or- 
ders granting new trials on excep- 
tions. Wan Arsdale v. King, 155 N. 
Y. 325, 49 NE 866. See also Guaran- 
tee Trust, etc., Co. v. Philadelphia, 
ete oR. Co.,..160), Nw Yo 15.54 NH 575; 
Matter of Small, 158 N. Y. 128, 52 
NE 723; Johnstown v. Wade, 157 N. 
Y. 50, 51 NE 397; New York Security, 
etc., Co. v. Saratoga Gas, ete. Co., 
156 N. Y. 645, 51 NE 297; Jewelers’ 
Mercantile Agency v. Rothschild, 155 
N. Y. 255, 49 NE 871; In re White, 
95 App. Div. 104, 88 NYS 564. And 
see other cases in this state supra 
this note. As to orders in special 
proceedings see infra § 432. As to 
orders granting new trials see infra 
§ 429. As to appeals on allowance 
and certificate see infra § 1127. As 
to stipulation for judgment absolute 
see infra § 1128. (8) There can be 
no such thing as an “order” deter- 
mining an “action,” within the mean- 
ing of the above provision, an action 
being determined only when the is- 
sues of law or fact, if any, have 
been tried and decided, and the final 
‘judgment entered, which settles the 
controversy between the parties. Van 
Arsdale v. King, 155 N. Y. 325, 49 
NE 866. (4) Accordingly, an order 
denying a motion to vacate a pre- 
vious order, giving leave to bring an 
action, as well as the judgment re- 
covered in such action, is not an or- 
der finally determining the action, 
and is not appealable to the court of 


appeals. Van Arsdale v. King, 155 
N. Y. 325, 49 NE 866. (5) Where 


the appellate division denies a motion 
for a new trial made between the 
interlocutory and final judgments on 
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exceptions, as authorized by Code Civ. 
Proc. § i001, it is not a final order 
and appealable, in the absence of the 
allowance thereof and a certificate 
of the questions to be reviewed. 
Young v. Gilmour, 167 N. Y. 500, 60 
NE 756... (6) But where, on a second 
trial of an action to recover broker’s 
commissions, after reversal, there 
was a trial to the judge without a 
jury, on the evidence taken at the 
former trial, the amount of the judg- 
ment in case of a finding for plain- 
tiff being stipulated, and defendant’s 
motion to dismiss for failure to make 
out a cause of action was granted, 
it was held that the judgment was 
one of nonsuit, and hence reviewable 
by the court of appeals. Ware _ v. 
Dos Passos, 162 N. Y. 281, 56 NE 


42. 

[b] In Texas; pendency of certifi- 
cate of dissent.—Under the statute 
(Rev. St. [1895] arts 1040, 1042), pro- 
viding that in case of dissent by a 
judge of the court of civil appeals it 
shall, on motion of a party, or on its 
own motion, certify the point of dis- 
sent to the supreme court, and that 
after the question is decided the su- 
preme court shall notify the court 
of civil appeals of the decision, and 
it shall be entered as the judgment 
of the court of civil appeals, where 
a certificate of dissent has been made 
by the court of civil appeals, on mo- 
tion of a party to certify it and other 
questions, its judgment is not final, 
so as to allow a writ of error, and 
while the certificate of dissent is 
pending before the supreme court it 
will not grant a writ of error, al- 
though the parties ask it to disre- 
gard the certificate in case it grants 


the writ. MeCord v. Nabours, 97 
Tex. 271, 78 SW 223. 

[ec] Error of the intermediate 
court in entering final, instead of 


interlocutory, judgment does not pre- 
vent an appeal therefrom. Biershenk 
v. Stokes, 18 NYS 854. 

Orders in special proceedings see 
infra § 432. 

22. Loeber v. Schroeder, 149 U. S. 
580, 18 SCt 934, 37 L. ed. 856; Ham- 
ilton v. Fowler, 11.‘Colo. A. 175, 52 
P 746; Raynor v. Raynor, 94 N. Y. 
248; Victory v. Blood, 93 N. Y. 650; 
Walker v. Spencer, 86 N. Y. 262; Coit 
v. Stewart, 50 N.Y. 17 (order of 
general term reversing order of spe- 
cial term sustaining demurrer); Ta- 
bor v. Gardner, 41 N: Y. 232 (order 
of general term reversing order of 
special term striking out answer); 
New York Ice Co. v. North Western 
Ins:uC@o;,) 23) INe Years >i dir Ab bibPrs 414) 
21 HowPr 296 (order of general term 
reversing order of special term al- 
lowing amendment); Briggs v. Ber- 
gen, 23 N. Y. 162 (order of general 
term affirming order striking out an- 
swer as sham and irrelevant); Evans 
Ve Millard; M165sNi PY: (619 “(order* of 
general term affirming an order va- 
eating a judgment and granting a 
new trial). 

23.. See infra this section. 

24. Shields v. Peak, 8 Can. S. C. 
Bug ee cas. v. Cuvillier, 4 Can. S. 


Sy 5S 0smise SCts 9345.37. Lik edi. 856 
(holding that, since an order over- 


25. ‘Loeber Vv. Sehroeder,” 149 U:) 
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termediate court is final and appealable.®° 

What judgments, orders, or decrees are final; in 
It may be laid down as a general rule that 
a judgment, order, or decree of an ‘intermediate ap- 


not final, within the meaning of 


statutes allowing appeals or proceedings in error 
from or to final decisions of such courts, unless it 
finally and fully determines the controversy.”° 
the other hand, it is final if it disposes of the con- 
troversy and leaves nothing further to be done in 
the trial court except to carry the mandate of the 
intermediate court into effect." 
Supreme court of United States. 


On 


A judgment or 


ruling a motion to quash an execu- 
tion is not a final judgment, within 
the meaning of the federal judiciary 
acts, a judgment of the highest court 
of a state, affirming such an order, 
is not reviewable in the United States 
supreme court on writ of error); 
Beaupre v. Noyes, 138 U. S. 397, 11 
SCt 296, 34 L. ed. 991; Hamilton v. 
Fowler, 11 Colo. A...175,' 52. PlLw74e; 
Victory v. Blood, 93 N. Y. 650; Walk- 
er v. Spencer, 86 N. Y. 162; In re: 
Moore, 67 N. Y. 555; Coit v. Stewart, . 
50 N. Y. 17 (order of general term 
reversing order sustaining demur- 
rer); Tabor v. Gardner, 41 N. Y. 232; 
Briggs v. Bergen, 23 N. Y. 162 (or- 
der of general term affirming order 
striking out answer as sham and ir- 
relevant); Evans v. Millard, 16 N. Y. 
619; Cowling v. Nansemond County 
Justices, 6 Rand. (27 Va.) 349. 

Affirmance of interlocutory order. 
see infra § 428. 

26. U. S.—Macfarland v. Byrnes, 
187 U.S. °246,.23 SCt 107, 47 L.. ed: 
162; Macfarland vy. Brown, 187 U. S. 
239, 28 SCt 105, 47 L. ed. 159; Mon- 
tana Min. Co. v. St. Louis, ete., Co., 
186 U. S. 24, 22 SCt 744, 46 Li. ed. 
1039; Smith v. Adams, 130 U. S. 167;~ 
9 SCt 566, 32 L. ed. 895; Dainese v. 
Kendall 149 SUsSi1 5359 7 SCt! 65.730 
L. ed. 305; Bostwick v. Brinkerhoff; 
LOGLUISS3i21 “Set 15, 27 Eis ede 78s 
a see infra text and notes 28— 

Ark.—Batesville v. Ball, 100 Ark. . 
496, 140 SW 712, AnnCas1913C 1317. 

Tll.— Riley v. Lamson, 253 Ill. 258, 
97 NE 417; Dean v. Dean, 239 TIIl.. 
424, 88 NE 149; Funk v. Kempton,’ 
221 Ill. 436, 77 NE 6838; Griswold v. 
Smith, 214 Ill. 323, 73 NE 400; Cal- 
lahan.v.> Ball, 1972 1Nh) 318° 64 Nw 
295; Hagemann vy. Hagemann, 188 
Ill. 3638, 58 NE 950; Gade v. Forest 
Glen Brick, etc., ‘Co,, 158° Ill. 395 42 
NE 65. 

N. Y.—Crosby v. Stephan, 97 N. Y. 
606; In re Mocre, 67 N. Y. 555; Cat- - 
lin v. Grissler, 57 N. Y. 368; Ford v. 
David, 12 N. Y. Super. 684, 3 AbbPr 
385, 183 HowPr 193. And see supra 
note 21. 

Okl.—Byars v. Sprouls, 24 Okl. 299, 
103 P 10388. A 

Tex.— McKneeley  v. 
(Civ. A.) 141 SW 1003. 

W. Va.—Ritchie County Bank |v. 
Ritchie County Ct., 65 W. Va. 208, 63 
SE 1098. 

27. U. S—Beasley v. Texas, etc., 
R. Co., 191 U. S. 492, 24 SCt 164, 48 
L. ed. 274; Kenaday v. Sinnott, 179 
U. S. 606, 21 SCt 233, 45 L. ed. 339; 
Mower v. Fletcher, 114 U. S. 127, 5 
SCt 799, 29 L. ed. 117. And see infra 
text and notes 28-32. 

Conn.—Finch y. Ives, 24 Conn. 387. 

D. C—Bieber v. Fechheimer, 9 
App. 548. 

Iil.—Kroell v. Kroell, 219 Tll. 105, 
76 NE 63, 4 AnnCas 801; Wenham v. 
International Packing Co., 213 Tl. 
397, 72 NE 1079; Curran v. Houston, 
201 Ill. 442, 66 NE 228; Friedman v. 


Armstrong, 


Lesher, 198 Ill. 21, 64 NE 736, 92 
AmSR 255; Mitchell v. King, 187 Tl. 
452, 55 NE 637, 58 NE 310; Engle- 


wood Connecting R. Co. v. Chicago, 
ete, RCo, ALT Te 614) 6 IN cee 4 
International Bank vy. Jenkins, 104 
Ill. 143; Joliet, ete, R. Co. v. Healy, 


~ 
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decree, to be final within the meaning of the acts 
of congress giving the supreme court of the United 
States jurisdiction on appeals and writs of error,?® 
must terminate the litigation between the parties 
on the merits of the case, so that, if there should be 
an affirmance, the court will have nothing to do but 
to execute the judgment or decree it has already 
rendered.*® And a judgment or decree is not final, 
although it involves a decision on the merits, where 
it contemplates and requires further proceedings not 
inconsistent with its opinion.®® An appeal or writ 
of error will not lie to or from the supreme court 
of the United States to review a judgment of a 
state court unless it is a final one;*! and, where a 
case goes more, than once to the highest court of a 
state, the last judgment only is the final one.*? 

Finality as to one of several parties. In some 
jurisdictions the judgment of the intermediate court, 
to be final and appealable, must dispose of the case 
as to all the parties.®* 

Appeals allowed from judgments, orders, or de- 
crees not final. In some jurisdictions the statutes 
expressly allow appeals in certain cases from judg- 
ments, orders, or decrees of intermediate courts 
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-by mandamus.*? 


eR aE 8 bie) 


Ce ae 


which are not final.®4 

[§ 421] d. Allowance, Disallowance, or Perfect- 
ing of Appeal.2> It has been held that an appeal 
will not lie from a judgment or order of an inter- 
mediate court allowing an appeal nune pro tune,?® 
or allowing an appeal denied by the lower court on 
the ground that it had not been taken in time,?’ as 
such judgments or orders are not final; or from an 
order of the general term affirming an order of the 
special term denying leave to appeal after expira- 
tion of the statutory period for appealing.*® Nor, 
as a rule, will appeal or error lie from or to an 
order refusing to allow an appeal, the remedy being 


fusal of a district court to which a cause is appealed 
from a justice’s court to docket the cause and allow 
the record to be supplied, the justice’s records hay- 
ing been burned, is a final judgment, and reviewable 
on error.*° 

Orders in relation to transcript. In Texas a judg- 
ment of the court of civil appeals refusing to per- 
mit the filing of a transcript out of time, on the 
ground that failure to file the same was inexcusable, 
is not a final judgment within the statute providing 


[§§ 420-421 


a 


But it has been held that the re- . 


94 Tll. 416; 
Til. 386. 

Miss.—Marshall County v. Rivers, 
88 Miss. 45, 40 S 1007. 

Can.—Paulson vy. Beaman, 22. Can 
LTOccNotes 425. D 

Que.—Stevens v. Coleman, 8 Que. 
Pr. 414. 

{a] Judgments, orders, or decrees 
held final.—(1) A judgment of the 
circuit court allowing a claim against 
a county rendered on appeal from 
a decision of the board of super- 
visors disallowing the claim. Mar- 
shall County v. Rivers, 88 Miss. 45, 
40 S 1007. (2) A decree of the ap- 
pellate court reversing a decree be- 
jow dismissing an injunction bill for 
want of equity, holding the complain- 
ant entitled to an injunction, and re- 
manding for further proceedings. 
Englewood Connecting R. Co. v. 
Chicago, ete., R. Co., 117 Ill. 611, 6 
NE 684. 

Particular judgments, orders, or 
decrees appealable or not see infra 
§ 421 et seq. 

Finality of orders in special pro- 
ceedings see infra § 432. 

28. Necessity for final judgment 
ace supra this section text and note 
2 


29. Macfarland v. Byrnes, 187 U. 
S.-246;,-23', SCt. 107,, 47, Sed.) 162; 
Macfarland v. Brown, 187 U. S. 2389, 
23 SCt 105, 47 L. ed. 159; Montana 
Min. Co. v. St. Louis Min., etc., Co., 
186 U. S. 24, 22 SCt 744, 46 L. ed. 
1039. 

{al Decision on appeal from com- 
missioner of patents.—(1) A decision 
of the court of appeals of the Dis- 
trict of Columbia in an appeal from 
the commissioner of patents, under 
U. S. Rev. St. §§ 4914, 4915, and D. 
Cc. Rev. St. § 780, is interlocutory 
and not final, and is not reviewable 
by the supreme court of the United 
States under § 8 of the act of Febr. 
9, 1893, either by appeal or writ of 
error. Johnson v. Mueser, 212 U. S. 
288, 29 SCt 390, 53 L. ed. 514; Frasch 
v. Moore, 211 U.S: 1; 295SCt 6,53 :L. 
ed. 65. (2) And the same is true of 
decisions on like appeals in trade- 
mark cases under Act Febr. 20, 1905 
(33.U. S. St. at L. 724 ¢ 592). Atkins 
v. Moore, 212 U. S. 285, 29 SCt 390, 
53 L. ed. 515. 

[b] Appeal from judgment of su- 
preme court of Hawaii dismissed be- 
cause not final.—Hutchins v. William 
W. Bierce, 211 U. S. 429, 29 SCt 122, 
53 L. ed. 267; Cotton v. Hawaii, 211 
U.S. 162, 29 SCt 85, 53 L. ed. 131. 

Appealability of other particular 
judgments or decrees see infra § 
421 et seq. 


Fanning v. Russell, 94 


30. Warner v. Grayson, 200 U. S. 
257, 26 SCt 240, 50 L. ed. 470; Clark 
v. Roller, 199 U. S. 541, 26 SCt 141, 
50 L. ed. 300; Hollander v. Fechheim- 
er, 162 U. S. 326,16 SCt..795, 40 
ed. 985. 3 

Affirmance and remand for further 
proceedings see infra § 428. 

Reversal and remand for further 
proceedings see infra § 429. : 

31. Missouri, etc., R. Co. v. Olathe, 
222 U. S. 185, 32 SCt 46, 56 L. ed. 
155; Chesapeake, etc., R. Co. v. Mc- 
Cabe, 213° U. S. 207) 29 SCt 430, 53 
L. ed. 765; Haseltine v. Springfield 
Cent. Nat. Bank, 183 U. S. 130, 22 SCt 
49, 46 L. ed. 117; Cincinnati St. R. 
Cov, -Sneliiv1ii9 Ue Ss. 395) 2d S ee 
205, 45 L. ed. 248; California Nat. 
Bank vy. Stateler, 171 U. S. 447, 19 
SCt 6, 43 L. ed. 233; Great Western 
Tel. Co. v. Burnham, 162 U. S. 339, 
16 SCt 850, 40 L. ed. 991; Werner v. 
Charleston, 151 U. S. 360, 14 SCt 356, 
38 L. ed. 192; Loeber v. Schroeder, 
149. U. S. 580, 13 SCt 934, 37 Li ed. 
856; Brown v. Marion Nat. Bank, 146 
Ur 'S2619;.13" SCtu2 606 36) Le eat isoe: 
Meagher v. Minnesota Thresher Mfg. 
€o., 145. U.S. 608,12 SCt 862 36 1a 
ed. 834; Beaupre v. Noyes, 138 U. S. 
397, 402, 11 SC@t. 296) 298,34). ed: 
991, 993; Bostwick v. Brinkerhoff, 106 
Ur S854 SCS, 27a ks. ‘eds “13° SkKim- 
ball v. Evans, 93 U. S. 320, 23 L. ed. 
920; McComb v. Knox County, 91 U. 
S. 1, 23 L. ed. 185; Moses v. Mobile, 
15 Wall. (U. S.) 387, 21 L. ed. 176; 
Wells v. McGregor, 13 Wall. 188, 20 
L. ed. 538; Rankin v. Tennessee, 11 
Wall. (U. S.) 380, 20 L. ed. 175; Pep- 
per v. Dunlap, 5 How. (U. 8S.) 51, 12 
L. ed. 46; Gibbons v. Ogden, 6 Wheat. 
(U. S.) 448, 5 Tis ed? 302... And’ see 
ee [11 Cyc 926]. See also infra 


[a] Whenever, by any direction of 
a supreme court of a state, an entire 
cause is determined, the decision, 
when reduced tc form, and entered 
in the records of the court, consti- 
tutes a final judgment, whatever may 
be its technical designation, such as 
may be subject, in a proper case, to 
review. The fact that, by peculiari- 
ties in state practice, the result is 
reached upon an interlocutory mo- 
tion makes no_ difference. Tippe- 
canoe County v. Lucas, 93 U. S. 108, 
23 L. ed. 822. 

32. Chesapeake, etc., R. Co. v. Mc- 
Cabe, 213 U.S: 207, 29 SCt 430,53 
L. ed. 765. ‘ 

33. Montana Min. Co. yv. St. Louis 
Min., .ete., (Co., 186 U.S. 24" 225S6e 
744, 46 L. ed. 1039; McKneeley v. 
Armstrong, (Tex. Civ. A.) 141 SW 
1003; Ingraham vy. Rudolph, 55 Tex. 


Civ. A. 609, 119 SW 906 (holding 
that where plaintiff recovered judg- 
ment against two defendants before 
a justice, and one appealed to the 
county court, where the case was 
tried as between plaintiff and the ap- 
pealing defendant, and judgment was 
rendered against such defendant 
alone without any disposition as to 
the other, the county court judg- 
ment was not a final one). See also 
supra § 478 et seq. 

34. In re Bowen, 34 Cal. 682; 
Walker v. Spencer, 86 N. pad Hy 
Kilts v. Neahr, 101 App. Div. 317, 91 
NYS 945; Smith v. Coffin, 9 S. D. 
502, 70 NW 636; Danielson v. Gar- 
age Equipment Mfg. Co., 151 Wis. 
492, 1389 NW 4438; Deuster v. Zillmer, 
119 Wis: 402, 97 NW 81. , 

See also infra §§ 433-435. 

[a] Minnesota; order granting or 
refusing new trial.—(1) In this state 
the statute allows an appeal from an 
order of the district court granting 
or refusing a new trial. See supra 
§ 337. (2) And an appeal will lie 
from an order of the district court 
granting or refusing a new trial on 
appeal from an inferior court or tri- 
bunal. Therefore, where a motion to 
dismiss an appeal from'‘an order of 
a town board of supervisors was 
made in the district court on the 
trial, and the court dismissed the ap- 
peal, it was held that it was ground 
for a motion for a new trial, and 
that an order granting or denying 
such motion was appealable to the 
supreme court. Burkleo v. Baytown 
Town Bd., 108 Minn. 224, 120 NW 526, 
121 NW 874. (3) But an order deny- 
ing a motion for a new trial. made 
by the district court upon an appeal 
from the judgment of a justice of 
the peace upon questions of law 
alone was held not an appealable or- 
der, on the ground that it was not 
an order refusing a new trial within 
the statute specifying the grounds 
for a new trial. St. Cloud v. Karels, 
55 Minn. 155, 56 NW 592. 

Refusal to dismiss appeal see in- 
fra § 425. 

35. Dismissal or refusal to dismiss 
rare reinstatement see infra §§ 424— 


36. Com. v. Reiser, 147 Pa. 342, 
pee Yost v. Davison, 5 Pa. 
37. Henderson v. Wyatt, 8 S.C. 112. 
38. Salles v. Butler, 27 N. Y. 638. 
39. Williams v. Cleaveland, 76 
; - 426, 56 A 850; Robertson v. 

Southerland, 22 App. (D. C.) 595. 

See also supra § 362; infra § 1132. 

yoann Mullen vy. Mullen, 1 Wash. T. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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iP §§ 491-404] 


that all causes shall be carried to the supreme court 
on writs of error upon final judgment, and hence 
such judgment is not reviewable in the supreme 
The remédy is by manda- 


eourt on writ of error. 
mus.*t 


[§ 422] e. Refusal of Jurisdiction. 
an appeal or writ of error will lie to review a judg- 
ment of an intermediate court erroneously refusing 
to take jurisdiction of an appeal from an inferior 
court even though, under the statute, its decision 
And the same has 
been held true of a refusal by an intermediate court 
to review on certiorari the proceedings of an inter- 


on such appeal would be final.*? 


mediate court.*? 


[§ 423]. f. Assuming or Exceeding Jurisdiction. 
If an intermediate court erroneously assumes or ex- 
ceeds its jurisdiction on appeal, its judgment may 
generally be reviewed on appeal or writ of error, 
even though, under the statute, its decision within 
its jurisdiction is made final and unappealable.*4 


41. Casey v. Bell, 104 Tex. 338, 
137 SW 918; Wandelohr v. Rainey, 
100 Tex. 471, 100 SW 1155. 

42. U. S.—Aztec Min. Co. v. Rip- 
Leyva loli Ss Voy 4) Ct 865.38. us, 
ed. 80 (holding that the supreme 
court of the United States had ju- 
risdiction to review on writ of error 
a judgment of the circuit court of 
appeals refusing jurisdiction of an 
appeal from a territorial supreme 
court on the ground that the case 
was not of the kind made ‘final’ in 
circuit court of appeals by Act Congr. 
March 3, 1891, § 6). 

Ark.—Batesville v. Ball, 100 Ark. 
Ay 140 SW 712, AnnCas1913C 
slehlé, 


Conn.—Norton’s App., 84 Conn. 24, 
78 A 587; Main vy. Preston First 
School Dist., 18 Conn. 214. 

Ky.—Searcey v. Switzer, 13 B. Mon. 
352; Evans v. Sanders, 10 B. Mon. 
291. 

S. C.—Ex p. White, 33 S. C. 442, 12 
SE 5. 

W. Va.—Sherman Dist. Bd. of Edu- 
cation v. Hopkins, 19 W. Va. 84. 

{a] But mandamus, and not ap- 
peal, is held to be the remedy in 
some cases. Robertson vy. Souther- 
land! 22" App... GD: “€.)) 595; Valley. 
Turnp. Co. v. Moore, 100 Va. 702, 42 
SE 675. : 
Appeal from dismissal see infra § 
4 


43. Sherman Dist. Bd. of Educa- 
tion v. Hopkins, 19 W. Va. 84. 

44, Central R., etc, Co.’s App., 67 
Conn. 197, 35 A 32 (holding that, al- 
though Pub. Acts [1895] p 630, giv- 
ing a street railway company a right 
of appeal to the superior court, or to 
any judge thereof, from an order or 
other decision of a mayor and com- 
mon council, under Pub. Acts [1893] 
p 308, in relation to the construction 
of its road or the laying of addi- 
tional tracks in the street, provides 
that “said court or judge shall make 
such orders in reference to said mat- 
ters appealed from as may by it or 
him be deemed equitable in the prem- 
ises, and the decision of said court 
or judge shall be final and conclu- 
sive upon the parties,’ an order of 
a judge of the superior court, on 
such an appeal to him, was, so far 
as he exceeded his jurisdiction, ap- 
pealable, under Gen. St. § 1137, pro- 
viding that, when jurisdiction of any 
matters or proceeding is vested in 
a judge of the superior court, any 
party to such matter or proceeding 
feeling aggrieved on any questions 
of law arising therein may appeal 
from his final judgment to the su- 
preme court of errors); Curran v. Ex- 
celsior Coal Co., 63 Iowa 94, 18 NW 
698: Hough v. Kelsey, 19 Md. 451; 
State v. Mister, 5 Md. 11. 

Appeal from refusal to dismiss see 
infra 425. 

45. Peach v. Kelsey, 19 Md. 451. 
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On the other hand, it has been held that, when a 
court is invested with appellate jurisdiction, it has 
power to decide whether an appeal to it has been 
rightfully brought, and from such decision no appeal 


will lie, unless authorized by statute.*° 


As a rule [§ 424] 


g. Dismissal, Refusal to Dismiss, and 
Reinstatement—(1) Dismissal. 
some jurisdictions, a final order, of an intermediate 
appellate court dismissing an appeal or writ of er- 
ror from or to an inferior court, for want of juris- 
diction or on other grounds, and thus finally dis- 
posing of the case so far as the intermediate court 
is concerned, is generally subject to appeal or pro- 


A judgment, or in 


ceeding in error, under the statutes allowing ap- 


[a] Whether counterclaim fic- 
titious.—The district court has the 
power, on appeal from a justice’s 
court, to determine whether a coun- 
terclaim set up by defendant was 
fictitious, and made for the purpose 
of conferring jurisdiction on the dis- 
trict court, and its determination, in 
the absence of a statement of facts 
in the record, is final, and not sub- 
ject to the revision of the court of 
civil appeals. Galveston, etc., R. Co. 
agua CEexCive oy As) 3 SW 

46. U. S.—Aztec Min. Co. v. Rip- 
Atte WeS:s 795) 14s SCtaZ236.0387 Ei. 


Ark.—Batesville v. Ball, 100 Ark. 
496, 140 SW 712 (holding that, where 
a case was appealed from the county 
to the circuit court; the’ circuit 
court’s order refusing to entertain 
jurisdiction and remanding the case 
to the county court was in fact a dis- 
missal of the appeal and a final de- 
termination of the case, and there- 
fore appealable). 

Cal.—Zoller v. McDonald, 23 Cal. 
136; Kraker v. San Francisco Super. 
Otani oe Cals vay 65 ijt 5) se oes: 

Conn.—Norton’s App., 84 Conn. 24, 
78 A 587; Main v. Preston First 
School Dist., 18 Conn. 214. 

Ill.—Thomas v. John O’Brien Lum- 
ber’ “Co,” 1185 --Tl. °374;"°56> NEY 1113 
(from order of appellate court dis- 
missing appeal because transcript of 
record was not filed in time); Mut- 
ual Reserve Fund Life Assoc. _v. 


Smith, 169 Ill. 264, 48 NE 208, 61 
AmSR 172; Adamski v. Wieczorek, 
167 Ill. 606, 48 NE 1057; Hauskins 


Vi Peon S27 a1 L985 
Ind.—Logansport Credit Exch. vy. 
Sands, 46 Ind. A. 135, 92 NE 5. 
Iowa.—Curran v. Excelsior .Coal 
Co., 68 Iowa 94, 18 NW _ 698. 
Kan.—Reedy v. Gift, 2 Kan. 392. 
Ky.—Searecy v. Switzer, 13 B 


Mon. 352; Miller v. Yocum, i2 B. 
Mon. 421; Evans v. Sanders, 10 B. 
Mon. 291; Waggener v. Highbaugh, 


10 B. Mon. 196. 

Mich.—F lint v. Genesee Cir. Judge, 
146 Mich. 4389, 109 NW 769; McCombs 
v. Johnson, 47 Mich. 592, 11 NW 
400; Peo. v. Judge Wayne County Ct., 
1 Mich. 359. 

Minn.—Haven y. Orton, 37 Minn. 
445, 35 NW 264. 

Mo.—Hanley v. Holton, 120 Mo. A. 
393, 96 SW 691. 

Mont.—Raymond v. Raymond, 32 
Mont. 170, 79 P 1056; Meyers v. Gre- 
gans, 20, Mont. 450, 52 P 83. 

Nebr.—In re Gering, 88 Nebr. 192, 
129 NW 430. 

N. Y.—Stevens v. Central Nat. 
Bank, 162 N. Y. 253, 56 NE 628; In 
re New York Cent., etc., R. Co., 60 
N. Y. 112; Bates v. Voorhees, 20 N. 
Y. 525; Genter y. Fields, 2 Abb. Dec. 
253; Pearson vy. Lovejoy, 53 Barb. 
407, 35 HowPr 193; Sayer v. Kirch- 


peals or proceedings in error from or to inter- 
mediate courts.*® 
ment of an intermediate court dismissing a cer- 
tiorari proceeding to review the judgment of an in- 
ferior court,*’ or a judgment dismissing without 
trial, or at the trial, an action properly appealed for 


And the same is true of a judg- 


hof}*)) 3). Mise; 424552229 SYS a ee 
Matteson v. Hall, 64 HowPr 515; 
29 HowPr 


Bammer v. Carpenter, 


Oh.—Eaton, ete., R. Co. v. Varnum, 
10 Oh. St. 622. : 

S. D.—Mouser v. Palmer, 2 S. D. 
466, 50 NW 967. 

Tex.—F rank v. Tatum, 87 Tex. 204, 
25 SW 409; Ewing v. Cohen, 63 Tex. 
482 (for insufficiency of appeal 
bond). 

W. Va.—Butcher v. Kunst,’ 65 W. 
Va. 384, 64 SE 967 (holding that, 
where an appeal from a judgment or 
order of a county court appointing, 
or refusing to appoint, an adminis- 
trator has been allowed by and doek-= 
eted in a circuit court, and the per- 
son appealing has right of appeal, 
the order of dismissal thereof by the 
circuit court, as improvidently award 
ed, will be treated as a final judg- 
ment from which a writ of error will 
lie to this court); Hubbard vy. Yo- 
cum, 30 W. Va. 740, 5 SE 867; Sher- 
man Dist. Bd. of Education v. Hop- 
kins, ; 19° Ws Va 84: 

Wis.—Finlay v. Prescott, 104 Wis. 
614, 80 NW 930, 47 LRA 695; Mason 
v. Ashland, 98 Wis. 540, 74 NW 357; 
Williams v. Stewart, 3 Wis. 773; 
Lawler v. Fitzpatrick, 3 Wis. 573. 
Compare Roby v. Hudd, 22 Wis. 638 
(holding that an order striking from 
the calendar an appeal from a jus- 
tice’s judgment, on the ground 
that no notice of trial had been 
given, merely works a continuance, 
and is not appealable, notwithstand- 
ing the statutory provision for:the 
appeal to “remain without further 
notice’). 

Can.—Paulson y. Beaman, 22 Can 
LTOceNotes 425. : 

[a] Judgment on merits.—In Mis- 
souri, where, on a motion to dismiss 
an appeal from a probate order, the 
parties submitted the merits of the 
proceeding, and the bill of exceptions 
recited that all of the facts were in 
evidence or agreed to in addition to 
the record proper, and that at. the 
conclusion of the hearing of the mo- 
tion the court announced that it 
would consider the whole matter, 
whereupon the motion to dismiss the 
appeal was sustained, it was held 
that the judgment should be regard- 
ed as a judgment on the merits and 
reviewed as such on appeal to the 
appellate court, although there was 
technical error in considering the 
cause on its merits on such motion. 
Hanley v. Holton, 120 Mo. A. 393, 
96 SW 691. 

47. Woglom y. Perth Amboy, 80 
N. J. L. 469, 78 A 190 (judgment of 
supreme court dismissing writ of 
certiorari on final hearing); Holman 
v. G. A. Stowers Furniture Co., (Tex. 
Civ. A.) 30 SW 1120; Sherman’ Dist. 
a a Education y. Hopkins, 19 W. 

a. : 


588 [3C.J.] 


a trial: de novo.4% 


statute.>! 
[§ 425] 


But, as a rule, an appeal or pro- 
ceeding in error will not lie, under the statutes, to 
review an order of dismissal, where no final judg- 
ment has been rendered or entered.*® 
been held that no appeal will he from a judgment 
of dismissal on the ground that the judgment ap- 
pealed from was not final, the cause being re- 
manded for further proceedings;°° or from a judg- 
ment quashing a writ of appeal on the ground that 
it was issued contrary to the provisions of the 


(2) Refusal to Dismiss. 
order of an intermediate court refusing to dismiss 
an appeal, not being a final judgment or order, is 
not appealable or subject to writ of error,>? unless it 
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And it has 


[§ 426] 


A judgment or 


comes within some special statutory provision.°* 


48. See infra § 427. 

49. U. S.—Crawford v. Haller, 111 
U.S: 796, 4 SCt 697, 28D: ed. 602 
(no appeal from an order of the su- 
preme court of a territory dismiss- 
ing a writ of error to a district court 
because of failure of plaintiff in er- 
ror to file the transcript and have 
the cause docketed within the time 
required by law). 


Mich.—Altman .v. Young, 38 Mich. 
410. 

Minn.—Taylor v. Red Lake Falls 
Lumber Co., 81 Minn. 492, 84 NW 


301; Kelly v. Hopkins, 72 Minn. 258, 


75 NW 374; Graham vy. Conrad, 66 
Minn. 470, 69 NW 215. 
Mont.—Palmer v. Spaulding, 34 
Monti. 45)085b) P 1869s" Mranzman .v. 
Davies,-.o2, Mont. 251, 80 P 251. 
N. Y.—Stevens v. Central Nat. 


Bank, 162 N. Y. 253, 56 NE 628; Van 
Nostrand v. Van Nostrand, 125 App. 
Div. 718, 110 NYS 142, 126 App. Div. 
926, 110 NYS 665. 

N. C.—Merrell v. McHone, 126 N. 
C. 528, 36 SE 35; Durham Fertilizer 
Co. v. Marshburn, 122 N. C. 411, 29 
SE 411, 65 AmSR 708. 


N. D.—Lough v: White, 13 N. D. 
387, 100 NW 1084; Prondzinski v. 
Garbutt, 49.0 NowD: 2395683 NW ..23; 


Field v. Great Western El, Co., 5 N. 
D. 400, 67 NW 147; In re Weber, 4 
N. D. 119, 59 NW 523, 28 LRA 621 
and note. 

See infra §§ 440, 463. 

[a] Remedy by mandamus, and 
not by appeal see Robertson v. South- 
erland, 22 App. (D.. C.) 595; Valley 
Turnp. Co. v. Moore, 100 Va. 702, 42 
SE 675 (holding that an order of the 
county court dismissing an appeal 
from a justice for lack of jurisdic- 
tion is not a final order from which 
an appeal will lie, and that manda- 
mus is the proper remedy). And see 
Richmond, ete., R. Co. v. Johnson, 99 
Va. 282, 38 SH 195. 

{b] Under the Minnesota statute, 
providing that in all cases where an 
appeal from a justice’s court shall 
for any cause be dismissed in the 
district court such court shall enter 
a judgment of affirmance, an appeal 
eannot be taken from an order of 
dismissal but can be taken, if at 
all, only from the judgment entered. 
Taylor v. Red Lake Falls Lumber 
Co., 81 Minn. 492, 84 NW _ 301; Kelly 
vy. Hopkins, 72 Minn. 258, 75 NW 374; 
Graham vy. Conrad, 66 Minn. 470, 69 
NW 215. 

[ce] In New York, (1) under Code 
§ 190, authorizing appeals as matter 
of right only from judgments finally 
determining actions, or special pro- 
ceedings, and from orders granting 
new trials on exceptions, where ap- 
pellants stipulate for judgments ab- 
solute on affirmance, appeal does not 
lie from an order of the supreme 
court dismissing an appeal, on which 
no judgment was entered. Stevens 
v. Central Nat. Bank, 162 N. Y. 253, 
56 NE 628. (2) And an appeal will 
not lie from an order of the appel- 
late division dismissing an appeal 
from an order amending a judgment. 


Only an order, and not a judgment, 
can be entered on the appellate divi- 
sion’s decision on appeal from an or- 


der. Van Nostrand v. Van Nostrand, 
125 -App. Div. 718, 110 NYS 142, 126 
App. Div. 926, 110 NYS 665. 

50. Robertson v. Southerland, 22 
App. (D. C.) 595. But compare In 
re Gering, 88 Nebr. 192, 129 NW 430. 

51. Ontario, ete, R. Co. v. Marche- 


terre, i. ‘Cans Sen Lad. 

52. Colo.—Winscott v. Shelton, 5 
Colo. A. 357, 38 RP 595 (for inade- 
quacy of appeal bond). 

Ida.—Connell y. Warren, 3 Ida. 117, 
PAY EAMG eX) 

Ill. Fanning v. Rogerson, 142 Ill. 
478, 32 NE 521 (order of appellate 
court refusing to dismiss for want of 
jurisdiction); Stevens v. Farrell, 71 
Ill. A. 466. 

Kan.—Anderson vy. Higgins, 35 Kan. 
201, 10 P 570. 

Mich.—Dodge vy. Nichols, 126 Mich. 
28, 98 NW 787. 

Minn.—Kelly vy. Hopkins, 72 Minn. 
258, 75 NW 374; Rabitte v. Nathan, 
22 Minn. 266. 

Mo.—Cowhick v. Jackson, 157 Mo. 
A. 514, 137 SW .1003. 

Mont.—Raymond vy. Raymond, 32 
Mont. 170, 79 P 1056; Terr. v. More- 
house, 8 Mont. 310, 21 P 663. 

Nebr.—Edgar v. Keller, 43 Nebr. 
2638, 61 NW. 587. 

N. C.—Whitaker v. Dunn, 122 N. 
C. 103, 29 SE 54; Lambe v. Love, 109 
N. C. 305,13 SH 7735 State v. War-= 
ren, 100 N. C. 489, 5 SE 662 (refusal 
to dismiss bastardy suit brought to 
superior court on recordari). But 
the refusal of the superior court to 
dismiss a recordari granted as a sub- 
stitute for an appeal from a justice, 
while not appealable, being excepted 
to, is reviewable on an appeal from 
the court’s action in setting aside a 
verdict and granting a new trial on 
the ground of an error of law. John- 
son v. Grand Fountain U. O. T. R., 
135 N. C. 385, 47 SH 463. 

Okl.—McMaster v. People’s Bank, 
13 Okl. 326, 73 P 946. 

Pa.—Samuel Cupples Wooden Ware 
Co. v. Howe, 164 Pa. 85, 30 A 238; 
Gardner v. Lefevre, 1 Penr. & W. 73; 
Anderson v. McMichael, 6 Pa. Super. 
114 [foll Yost v. Davison, 5. Pa. 
Super. 469]. And see infra this note. 

S. C.—Allen v. Allen, 13 S. C. 512, 
36 AmR 716. 

Utah.—In re Faust, 1 Utah 197. 

W. Va.—If the court, on motion to 
dismiss an appeal from a justice of 
the peace, overrules the motion, the 
party making the motion cannot take 
an appeal until the action is finally 
decided by the court, but if the 
amount involved be sufficient to en- 
title him to appeal from the final 
judgment, he may, on such appeal, 
have reviewed, if he has been preju- 
diced thereby, not only the final 
judgment, but also this order of the 
court refusing to dismiss the appeal. 
Hubbard v. Yocum, 30 W. Va. 740, 
5 SE 867. 

Wis.—Reinhart v. Philadelphia F. 
Assoc., 93 Wis. 452, 67 NW 701. 


Order of continuance on motion to dismiss. 
order made upon a motion to dismiss an appeal 
from a justice’s court, directing that the cause stand 
over until the next term, plaintiff in the meantime ~ 
to tax the costs aceording to a stipulation of the | 
parties; and, if defendant pay such costs and com- 
ply with the stipulation, the action to be dismissed, 
is not appealable, as it is not a final order, but an 
order merely continuing the cause.** 

(3) Reinstatement. An appeal does not 
le from an order of an intermediate court vacat- 
ing or setting aside a judgment or order dismissing 
an appeal and reinstating the same, as it is not a 
final judgment or order.®> But in some jurisdictions 
appeal or error will lie from or to a judgment of an 


An 


On trial de novo see infra § 427. 

Dismissal of action after refusal to 
dismiss appeal see infra § 427. 

[a] Refusal to strike off appeal. 
—(1) In Pennsylvania, an order dis- 
charging a rule to show cause why 
an appeal from a judgment of a jus- 
tice of the peace should not be strick- 
en off is an interlocutory order, from 
which no appeal lies from the com- 
mon pleas to the superior court. 
Sheafer v. Melcher, 48 Pa. Super. 398. 
(2) And refusal to strike off an ap- 
peal from an award of arbitrators is 
an interlocutory order, from which 
no right of appeal exists before final 
judgment. Drum v. Uplinger, 9 Pa. 
Super. 404. And see Barclay v. Col- 
well, 4 WklyNC (Pa.) 440. 

[b] Exceptions.—In Rhode Island, 
under Court and Practice Act (1905) 
§ 497, providing that exceptions to 
decisions or rulings before trial shall 
be open to revision after verdict or 
final decision on the merits, bills of 
exception on a refusal to dismiss an 
appeal are premature, since after 
such refusal the issues are left on 
appellant’s reasons of appeal for final 
decision. Wilcox vy. White, 29 R. I. — 
448, 72 A 392. 

53. Hudson y. Smith, 111 Iowa 
411, 82 NW 943 (refusal to dismiss 
appeal from justice because of insuf- 
ficiency of appeal bond); Curran v. 
Eixcelsior Coal Co., 63 Iowa 94, 18 
NW 698 (refusal to dismiss appeal 
from justice’s court for want of ju- 
risdiction); Kuntz v. Licht, 8 Hun 
(N. Y.) 14 (order refusing to dis- 
miss appeal where undertaking has 
not been filed appealable as an order 
affecting a substantial right); Smith 
v. Coffin, 9 S. D. 502, 70 NW 636 (ap- 
peal lies from order of circuit court 
refusing to dismiss appeal from jus- 
tice because no undertaking was filed). 

[a] Statutes not allowing appeal. 
—(1) An order of the district court 
refusing to dismiss an appeal from 
a justice’s court is not an appeal- 
able order, under Code Civ. Proc. § 
444, granting an appeal from certain 
orders pertaining to new trial, in- 
junction, attachment, and change of 
venue, from any judicial order made 
after final judgment, and from cer- 
tain interlocutory judgments. ‘Terr. 
v. Morehouse, 8 Mont. 310, 21 P 663. 
(2) And, where an appeal is taken to 
the district court from an order of 
the probate court denying a motion 
to quash an execution on a judg- 
ment rendered in the latter court, 
an order of the district court refus- 
ing to dismiss the appeal is an in- 
terlocutory order, and does not come 
within Rev. St. § 4807, which permits 
an appeal from the district court to 
the supreme court “from any spe- 
cial order made after final judgment.” 


one v. Warren, 3 Ida. 117, 27 
54. Sowards v. Stephens, 64 Wis. 


5, 24 NW 409. 

55. McMaster v. People’s Bank, 
13 Okl. 326, 73 P 946; Samuel Cup- 
ples Wooden Ware Co. v. Howe, 164 
Pa, 85, 30°A 2338. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and nots number. 
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intermediate court refusing a motion to reinstate a 


dismissed appeal case.®*° 


[§ 427] h. Trial or Hearing de Novo in Inter- 
The general rule that an appeal or 
writ of error will not lie unless there is a final judg- 
ment, order, or decree, applies to judgments, or- 
ders, or decrees of intermediate courts, not only 
where they exercise appellate jurisdiction only, but 
also where they try or hear the case de novo,®” ex- 
cept where appeals from interlocutory judgments, 
orders, or decrees are authorized by statute.®§ 
judgment or order refusing to dismiss an appeal, not 
being final, is not appealable,°® unless under some 
special statutory provision;®° but a judgment dis- 


mediate Court. 


56. Fisher v. Pearson, 1 Ga. A. 
517, 57 SE 1018. 

57. Ark.—Reagan v. Mitchell, 4 
Ark. 630. 

Kan.—State v. Linderholm, 90 Kan. 
489, 135 P 564. 
Rae Sact v. Grant, 67 Md. 418, 10 


230. 
Mich.—Dodge v. Nichols, 136 Mich. 
28; 98 NW 737. 

Miss.—Marshall County v. Rivers, 
88 Miss. 45, 40 S 1007. 


Mo.—Wolff v. Wohiien, 32 Mo. 
124; Burge v. Burge, 94 Mo. A. 15, 
67 SW 708. 


Oh.—State v. Judges Hamilton 
CountyACty CePlAe69sOhi St 372)" 69 
NE 659. 

Tex.—Ingraham v. Rudolph, 55 
Tex. Civ. A. 609, 119 SW 906; Mc- 
Kneeley v. Armstrong, (Civ. A.) 141 
SW 1003. 

Reversal and retaining case for 
trial de novo see infra § 429. 

{a] Judgments, orders, or decrees 
not final.—(1) An order that the 
cause stand for trial on its merits, 
made on a special appeal from a jus- 
tice’s court based on objections to 
its jurisdiction. Dodge v. Nichols, 
136 Mich. 28, 98 NW 737. (2) An or- 
der of the circuit court on trial de 
novo, on appeal from a probate court, 
disapproving an executor’s or admin- 
istrator’s report of proceedings on 
the sale of real estate. Wolff v. 
Wohlien, 32 Mo. 124. (3) An order 
granting or refusing a new trial. 
Kirk v. Grant, 67 Md. 418, 10 A 230. 
See supra § 337. (4) An order, on 
trial of an appeal from the probate 
court in lunacy proceedings, refusing 
to strike from the files a statement 
in lunacy certified up from the pro- 
bate court. State v. Linderholm, 90 
Kan. 489; 135 P 564. 

{[b] Judgments or orders held ap- 
peoalable.—(1) But in Missouri, under 
the statute authorizing an appeal 
from the probate court to the circuit 
court, and directing that the latter 
court shall determine the cause anew, 
where the circuit court on appeal de- 
nies a claim of a wife to administer 
her deceased husband’s estate, and 
refuses a revocation of letters pre- 
viously granted to a son, the order is 
appealable. Burge v. Burge, 94 Mo. 
A. 15, 67 SW 708. (2) And in Ne- 
braska, a’ judgment of the district 
court, on appeal from the county 
court in matters of probate and ad- 
ministration, which is a complete ad- 
judication so far as the district court 
is concerned, so as to leave nothing 
further to be done in that court, is 
a final order within Code Civ. Proc. 
§ 582, and appealable, although the 
cause is remanded for further pro- 
ceedings. Ribble v. Furmin, 69 Nebr. 
38, 94-NW 967. Compare infra § 429. 

58. See supra § 256 et seq; infra 
§ 433 et seq. 


59. Anderson v. Higgins, 35 Kan. 
201, 10 P 570; Lambe v. Love, 109 
N. C. 305, 13 SE 773. See supra § 
425. 

60. See supra § 425. 

61. See supra § 424. 

62. Eckel v. Eagle Rock Gold 
Mink (etc, Co. 4508 Colo. .865)) 15. P 


106 (holding that, where, after de- 
fendant had appealed from the coun- 
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[§ 428] 


A 


ty to the district court, plaintiff 
moved to dismiss the appeal, and, on 
his motion being denied, refused to 
further prosecute, whereupon the 
court dismissed the action, the judg- 
ment of dismissal was final and ap- 
pealable); Keen y. Turner, 13 Mass. 
265 (dismissal of action without trial 
on appeal from justice); C. G. Conn 
Com yver Orr 4150 MoreAr {7 Oberle SW, 
765 (dismissal of action by circuit 
court, on appeal from justice of the 
peace, for failure to file the instru- 
ment sued on). See supra § 332. ~ 

63. Spreckels v. Brown, 212. U. S. 
208, 29 SCt 256, 53 L. ed. 476; Texas, 
ete: Ri Conv. "Gentry, 163" St 3535 
16 SCt 1104, 41 L. ed. 186; Ormsby v. 
Webb, 134 U. S. 47, 10 SCt 478, 33 
L. ed. 805 (order of general term of 
supreme court of District of Colum- 
bia affirming a special term order ad- 
mitting a will to probate and rec- 
ord); Sparrow v. Strong, 3 Wall. (U. 
S79 Vis OL Ved! 49? (\Caponieri iv: 
Altieri, 165 IN. "¥. 255; ‘59 NE) 875 In 
re Munn, 165 N. Y. 149, 58 NE 881, 
31 NYCivProc 190; Ware v. Dos Pas- 
sos, 162 N. Y. 281, 56 NE 742; Becker 
ve och, 2104 "Ni Yo "3945" 1.0) NE 700) 
58 AmR 515; In re Rensselaer, etc., 
RX CGoiy43 Ne ¥oOer37 Cook sv. New 
York Floating Dry Dock Co., 18 N. 
Y. 229; Kilts v. Neahr, 101 App. Div. 
317, 91 NYS 945; Burk vy. Ayers, 19 
Hun (N. Y.) 17 (affirmance with 
modification); Keteltas vy. Myers, 1 
AbbPr (N. Y.) 403 (affirmance of de- 
cision sustaining demurrer, no leave 
to plead over being given); Wolf wv 
Buttner, 6 Mise. 119, 26 NYS 52; 
Nemit v. Vargo, 28 Oh. Cir. Ct. 515; 
Shaw v. St. Louis, 8 Can. S. C. 385. 

[a] Specification of sum.—A de- 
cree of affirmance, without specify- 
ing the sum for which it is rendered, 
is a final decree or judgment, from 
which an appeal or writ of error will 
lie. Texas, ete., R. Co. v. Gentry, 163 
Us S358, (16, SCtU 1104, 41 i. ed) 186. 

[b] Nonsuit.—In New York the 
court of appeals has jurisdiction to 
review a judgment of the supreme 
court affirming a judgment of non- 
suit. Ware v. Dos Passos, 162 N. Y. 
281, 56 NE 742. 

64, Waggener v. Highbaugh, 10 B. 
(Ky.) 196; Western Assur. Co. 
v. Rector, 7 Kyl 824 (unanimous 
affirmance); Sciolina v. Erie Preseryv- 
ing ’Go:, Abi Nv Y= 250,945 NE 371. 

fa] New York; unanimous affirm- 
ance.—(1) In New York, the statute 
prohibits an appeal to the court of 
appeals from a judgment of affirm- 
ance by the appellate division, in an 
action to recover damages for a per- 
sonal injury, or to recover damages 
for an injury resulting in death, or 
in an action to set aside a judg- 
ment, sale, transfer, conveyance, as- 
signment, or written instrument, as 
in fraud of the rights of creditors, 
or in an action to recover wages, sal- 
ary, or compensation for services, in- 
cluding expenses incidental thereto, 
or damages for breach of any con- 
tract therefor, or in an action upon 
an individual bond or individual un- 
dertaking on appeal, when such de- 
cision of affirmance is unanimous, 
unless the appellate division shall 
certify that in its opinion a ques- 
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missing the appeal is generally final and’ appeal- 
able,°+ and an appeal will lie from a judgment dis- 
missing the action without trial or at the trial.®? 

i. Affirmance. 
viding for appeals or writs of error from or to in- 
termediate appellate courts, an appeal or writ of 
error will he to review a judgment of affirmance, if 
it 1s final,®* unless there is provision in the statute 
to the contrary,®* or unless the decision was dis- 
eretionary.®> But, as a rule, it will not lie from or 
to a judgment of affirmance which is not final,®® as 
in the case of affirmance of a judgment, order, or 
decree and a remand of the cause for further pro- 
ceedings,*’ or affirmance of a mere interlocutory 


Under the statutes pro- 


tion of law is involved which ought 
to be reviewed by the court of ap- 
peals, or unless, in case of its re- 
fusal to so certify, an appeal is al- 
lowed by a judge of the court of 
appeals. Code Civ. Proc. § 191 subd 
2; Huda v. American Glucose Co., 151 
N. Y. 549, 45 NE 942; Sciolina’ v- 
Hrie Preserving Co., 151 N. Y. 50, 45 
NE 3871; Delaney v. Valentine, 11 
App. Div. 523, 42 NYS 335.. When 
appeal will be allowed see infra § 
1127. (2) Where exceptions to the di- 
rection of a verdict are ordered heard 
in the first instance by the appellate 
division of the supreme court, an 
order overruling such exceptions, 
and directing judgment on the ver- 
dict, is “a judgment of affirmance,” 
within the meaning of the statute. 
Huda v. American Glucose Co., 151 
N. Y. 549, 45 NE 942. (3) But the 
court of appeals will not dismiss an 
appeal on the ground that it is an 
appeal from a judgment of the su- 
preme court unanimously affirming a, 
judgment of the trial court, where’ 
the record shows that one of the sit- 
ting justices, having the right to 
vote, did not do so, although the re- 
maining justices concurred in affirm-- 
ing it. Warn v. New York Cent., etc., 
ReVCo., d63 INE YY. 525,057 INE Teo 
INYAnnCas 495. 

[b] Sudgment absolute in interme- 
diate court on stipulation.—Where 
the intermediate court affirms the 
order appealed from, and gives judg- 
ment absolute, on the stipulation of 
appellant that, if the order is af- 
firmed, judgment absolute shall be 
entered against him, the judgment is 
final, and no appeal lies therefrom to 
the court of appeals. Gordon wv. 
Hantmanw (9INe Yeuged: 

65. See infra § 437. 

66. Missouri, etc., R. Co. v. Olathe, 
222) UL. S: 185, 32) SCt: 46) 56 umiedt 
155; Warner v. Grayson, 200 U. S. 
257, 26 SCt 240, 50 L. ed. 470; Mon- 
tana Min. Co. v. St. Louis Min., etc., 
Col, 186: Us SS) 245 22) "SCt W744 646) re 
ed. 1039; Werner v. Charleston, 151 
UA Shs60;. T45SCr sbG.es sea: vedanta 
Meagher v. Minnesota Thresher Mfg. 
Co, 145 - USS) 6087 12) SC 876)" 36 az: 
ed. 834; Wells v. McGregor, 13 
Wall. (GUS "S) ~183; "> 20! tre edietbase 
Gibbons v. Ogden, 6 Wheat. (U. S.) 
448, 5 Li. ed. 302; Ball v. Schaffer, 
112 TNS 234h:  Peoy ov. Smithy es8b 
N. Y: 628;* In re Moore, 67 N: Y. 
555; Barker v. Cocks, 50 N. Y. 6893 
McDougall v. Cameron, 21 Can. S. GC. 
379 (decision affirming judgment re- 
fusing to allow set-off in an action 
by attorneys for costs due from 
clients not final); Morris v. London, 


ve Hoan, ete} Co, Sis Ganw S.C 
4, 
67. Missouri, ete, R Co 


: wi ey? 
Olathe, 222 U. S. 185, 32 SCt 46, 56 
L. ed. 155 (holding that, where the 
judgment of a state supreme court 
sought to be reviewed affirms the 
judgment below, but merely sustains 
the demurrer without dismissing the 
suit, so that the cause is left stand- 
ing in the lower court for further 
proceedings, it is not a final judg- 
ment reviewable by the supreme 
court); Warner vy. Grayson, 200 U. S. 
257, 26 SCt 240, 50 L. ed. 470; Pep- 


/ ‘ 


APPEAL AND ERROR [$§ 428-429 


590 [3C.J.] 


Although it may be otherwise under particular 
_statutes, the general rule is that a judgment of an in- 
termediate court is final and appealable or subject 
to writ of error, under the statutes authorizing the 


judgment, order, or decree,®® unless a final judg- 
ment is directed as required or authorized by stat- 
ute.6® Nor will an appeal lie from an affirmance 
as to one party and a reversal and remand as to 


the other;7° or in the case of a mere order of affirm- 
ance, where no judgment is rendered or entered.‘t 
Under some statutes, however, an appeal or writ 
of error will lie to review a judgment of affirm- 
ance, notwithstanding a remand for a new trial or 
other proceedings in the court below,’ or to review 
an affirmance. of an interlocutory judgment, order, 


or decree.”? 


[§ 429] 
per v. Dunlap, 5 How. (U. S.) 51, 12 
L. ed. 221; Ball v. Schaffer, 112 Ill. 


341 (holding that, where a decree in 
a suit for dower found the yearly 
value, and fixed damages for the fail- 
ure to give dower, and it was af- 
firmed by the appellate court as to 
the -value, and the case was remand- 
ed for the assessment of damages by 
a jury, no appeal lay from the order 
of affirmation and remand the case 
not yet being finally and wholly dis- 
posed of); Churchill v. Burt, 32 Mich. 
490 


{a] Judicial sales.—A decree of 
the court of appeals of the District 
of Columbia, affirming and remanding 
a decree directing that two parcels 
of land separately covered by trust 
deeds be sold as an entirety or in 
parts, in the discretion of the trus- 
tees, is not final for the purpose of 
an appeal to the supreme court of 
the United States. Warner v. Gray- 
son, 200 U.S. 257, 26 SCt 240, 50 L. 
ed. 470. 

68. U. S.—Werner v. Charleston, 
151 U. S. 360, 14 SCt 356, 38 L. ed. 
192 (judgment of state supreme court 
affirming a judgment overruling a de- 
murrer to a complaint for want of 
facts constituting a cause of ac- 
tion); Loeber v. Schroeder, 149 U.S. 
580, 138 SCt 934, 37 L. ed. 856 (judg- 
ment of highest state court affirming 
an order overruling a motion to 
quash an execution); Meagher w. Min- 
nesota Thresher Mfg. Co., 145 U.S. 
608, 12 SCt 876, 36 L. ed. 834 ‘(hold- 
ing that the judgment of a state su- 
preme court, affirming an interlocu- 
tory order overruling a demurrer 
with permission to plead further, is 
not an appealable final judgment, 
however decisive of the merits it 
may appear to be); Beaupre v. Noyes, 
138 U.. S. 397,402, 11 SCt 296, 34 L. 
ed. 991 (judgment of state court af- 
firming order refusing new trial); 
Wells v. McGregor, 13 Wall. 188, 20 
L. ed. 538 (decree of highest state 
court affirming an order allowing 
a motion to set aside a_ return 
to an execution and awarding an 
alias execution); Gibbons v. Ogden, 
6 Wheat. 448, 5 L. ed. 302 (decree of 
highest court of equity of a state 
affirming order of an inferior court 
refusing to dissolve a temporary in- 
junction not appealable to the su- 
preme court of the United States). 

N. Y.—McKeown v. Officer, 127 N. 
Y. 687, 28 NE 401 (halding that, 
where a judgment, although it finally 
determined certain matters, required 
an accounting before a referee, so 
long as the accounting was not made, 
or judgment rendered on the report 
of the referee, an appeal to the court 
of appeals from an order of the gen- 
eral term affirming the judgment 
could not be entertained); Raynor v. 
Raynor, 94 N. Y. -248; Victory v. 
Blood, 93 N. Y. 650; Smith v. Rath- 
bun, 88 N. Y. 660; Walker v. Snen- 
cer, 86 N. Y. 162; Peo. v. Smith, 85 N. 
Y. 628 (affirmance of order refusing 
to set aside order of reference); In 


re Friedman, 82 N. Y. 609; Gale v. 
New York Cent., ete. R. Co. 76 N. 
Y. 594; Barker v. Cocks, 50 N. Y. 


689; Young v. Davis, 30 N. Y. 134; 
Briggs v. Bergen, 23 N. Y. 162 (af- 
firmance of order striking out an- 


j. Reversal, Modification, and Remand. 


review of final judgments of such courts, where it 
reverses the judgment or decree of the lower court, 
and either renders a judgment of dismissal or other 
judgment finally disposing of the case, or remands 
the cause to the lower court with specific directions 
to dismiss the same or to render any other final 
judgment or decree, so that no further pfoceedings 


are to be had in the lower court except to carry 


swer as sham and irrelevant); Tomp- 
kins v. Soulice, 4 Abb. Dec. 421, 7 
HowPr 194; Levy v. Metropolitan St. 


Re Con 982 Misc... 51857 69 NiViS. 971333 
Caponigri v. Altieri, 11 Misc. 372, 32 
NYS 159; Monroe-Miller Co. v 


‘Stokes, 9 Misc. 170, 29 NYS 718 (af- 


firmance by general term of the city 
court of New York of judgment sus- 
taining a demurrer to the complaint, 
the remaining issues tendered by the 
pleadings being untried); Knicker- 
boeker Co. v. Roskopf, 19 NYS 391 
(judgment of general term of the city 
court of New York affirming an in- 
terlocutory judgment sustaining a de- 
murrer, with leave to plead anew, 
and providing for final judgment in 
default of such pleading); Fuller v. 
Tuska, 17 NYS 356. 

Va.—Fretwell v. Wayt, 1 Rand. (22 
Va.) 415. 

Wis.—Baumegarten. v. Matchette, 
157 Wis. 230, 146 NW 1119 (holding 
that no appeal will lie from an or- 
der of the circuit court affirming an 
order of the civil court of Milwaukee 
county denying a motion to suppress 
the notice, subpoena, ete., for exam- 
ination of defendant before a court 
commissioner under St. [1903] § 4096, 
and staying proceedings until plain- 
tiff shall file his complaint, such or- 
der not being included in the appeal- 
able orders specified in § 3069); 
Wildes v. Franke, 157 Wis. 189, 146 
NW 1119 (holding that an appeal will 
not lie from an order of the circuit 
court affirming an order of the civil 
court of Milwaukee county vacating 
its own judgment, such an order not 
being a final order upon a summary 
application after judgment, nor an 
order granting a new trial, within 
the meaning of St. [1913] § 3069). 

Que.—Desaulniers v. Payette, 12 
Que. K. B. 182. 

[a] An order affirming an order of 
special term denying a motion to set 
aside warrants of attachment and to 
vacate and set aside the judgment 
therein, being an order in an action, 
and neither a final judgment nor a 
final order in a special proceeding, is 
not appealable without allowance. 
N. Y. Code Civ. Proc. § 190; Hammond 
v. National Life Assoc., 168 N. Y. 
262, 61 NE 244. 

[b] In South Carolina an order 
affirming a magistrate’s order grant- 
ing a new trial for newly discovered 
evidence is not appealable. Simmons 
v. Mason, 88 S. C. 350, 70 SE 898; 
DesChamps vy. Atlantic Coast Line R. 
Comms3u8. C192, 6b eS Bue: 

69. Levy v. Metropolitan St. R. 
Co., 34 Misc. 518, 69 NYS 973 (judg- 
ment of general term of the city 
court of New York). 

70. Montana Min. Co. v. St. Louis 
Min‘, etc:; Co., 186 UU. S. 924, 22) SCt 
744, 46 L. ed. 1039. 

Affirmance as to one of several 
pention see supra § 420 text and note 


71. Chesterson v. Munson, 26 
Minn. 303, 3 NW 695;.Moore vy. New 
York Bd. of Education, 195 N. Y. 601, 
88 NE 645; Bieling v. Brooklyn, 120 
N. Y. 98, 24 NE 389; Derleth v. De 
Graff, 104 N. Y. 661, 10 NE 351; Kil- 


mer v. Bradley, 80 N. Y. 630; Mc- 
Gregor v. McGregor, 32 N. Y. 479; 
Whitfield v. Broadway, etc, R. Co., 


the mandate into effect;** but, in the absence of a 


16 Daly 288, 10 NYS 106, 19 NYCiv 


Proc 105, 25 AbbNCas 59; Central 
Gas, etc., Fixture Co: v.i Kohn, ‘3 
Mise. 235, 22 NYS 758. 

See infra §§ 440, 463. 

72. Davis v. Turner, 69' Oh. St. 


101, 68 NE 819. 

[a] In Ohio, where a party to a 
civil action moves for judgment on 
special findings under Rey. St. (1892) 
§ 5201, on the ground that the spe- 
cial findings are inconsistent with the 
general verdict, and the motion is 
overruled, he may prosecute error in 
the circuit court to reverse the judg- 
ment on said motion; and, where the 
circuit court affirms the judgment on 
said motion, but grants a new trial 
for other reasons, its judgment of 
affirmance may be reviewed in the 
supreme court without submitting to 
a retrial in the lower court. Davis v. 
Turner, 69 Oh. St. 101, 68 NE 819. 

73. Nesmit v. Vargo, 28 Oh. Cir. 
Ct. 515 (judgment of common pleas 
court affirming a justice’s judgment 
overruling a motion to discharge an 
attachment); Danielson v. Garage 
Equipment Mfg. Co., 151 Wis. 492, 
139 NW 443 (holding that an appeal 
lies from an order of the circuit court 
affirming an order of the civil court 
of Milwaukee county overruling a de- 
murrer to the complaint). 

[a] On filing certificate of gen- 
eral term under former statute. 
Johnson v. Union Switch, ete. Co., 
125 N. Y.'720, 26 NE 455: 

74. U. S.—Beasley v. Texas, etc., 
R. Co., 191 U. S. 492; 24. SCt 164, 48 
L. ed. 274; Chesapeake, etc., Tel. Co. 
Vv... Manning; 186>.U..-S.01238, 22) SCE 
881, 46 L. ed. 1144; Kenaday v. Sin- 
NOE ATO, S:21606;,.020 SO©te2ss 45. ba 
ed. 339; Merrill v. Jacksonville Nat. 
Bank, 173 U.S. 131, 19" S@ty 360143) 
L. ed. 640; Mower v. Fletcher, 114 
US bat SS Cri 9S re Oealan eds eit = 
Tippecanoe County v. Lucas, 93 U. 
S. 108, 23. i. ed. 822% Atherton 
Fowler, 91 U. S. 148, 24 L. ed. 732; 
O’Dowd v. Russell, 14 Wall. 402, 20 
L. ed. 857. i 

Conn.—Finch y. Ives, 24 Conn. -387. 

D. C.—Bieber v. Fechheimer, 9 
App. 548. 

Ill.—Kaemmerer v. Kaemmerer, 231 
Til. 154, 883 NE 133; Kroell v. Kroell, 
219 Ill. 105, 76 NE 68, 4 AnnCas 801; 
Wenham v. International Packing Co., 
213 Ill. 397° 72.NE 1079; Curran v. 
Houston, 201 Ill. 442, 66 NE 228; 
Friedman v. Lesher, 198 Tl. 
NE 736, 92 AmSR 255; Mitchell -v. 
King, 187 Ill. 452, 55 NE 637, 58 NE 
310 (reversing and remanding with 
directions to vacate the judgment); 
Osgood v. Skinner, 186 Ill. 491, 57 
NE 1041; Platte Valley State Bank v. 
National Live Stock Bank, 155 Mil. 
250, 40 NE 621; Henning v. Eldridge, 
146 Ill. 305, 33 NE 754; Englewood 
Connecting R. Co. v. Chicago, etce., 
R. Co., 117 Til. 611, 6 NE 684; Harz- 
feld v. Converse, 105 Ill. 534; Inter- 
national Bank y. Jenkins, 104 Til. 
143 [aff 106-U. S..571,,2-SCt 1, 27°: 
ed. 304]. 

Ky.—Helm vy. Short, 7 Bush 623. 

N. Y.—Champlain v. McCrea, 165 N. 
Y. 264, 59 NE 83; Wetmore v. Wet- 
more, 162 N. Y. 503, 56 NE 997, 48 
LRA 666; Talbot v. Talbot, 23 N. Y-. 
17; Messerve v. Sutton, 3 N. Y. 546; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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statute to the contrary,”® a judgment of reversal, 
either in whole or in part, is not final for the pur- 
pose of appeal or writ of error, where it remands 
the cause to the lower court for further proceed- 
And a judgment reversing an 
interlocutory order or decree is not final or appeal- 
able, unless by special statutory provision.’* 
some jurisdictions, however, a judgment of reversal 
is held to be final and appealable, or subject to writ 


ings in that court.7® 


Wagener v. Reiley, 4 HowPr 195, 2 
CodeRep 130. ; 

Oh.—State vy. Judge Hamilton 
County Ct (C. Pls 69 Oh. St. 3%2, 69 
NE 659; Gamble v. Akron, etc, R. 
Woueos Ohy St, 352,059 aN, 99. 

S. C.—Stark v. Hopson, 30 S. C. 
370, 9°SEH, 345. 
nee ge Se Ve pital Mart. &2) Ye 

Can.—Hovey v. Whiting, 14 Can. 
Sy Cueto. 

a special proceeding see infra § 


[a] If the judgment of the appel- 
late court authorize the issue of a 
writ of fieri facias, it is to that ex- 
tent appealable, although the cause 
is remanded for further proceedings. 
eiePer v. Fechheimer, 9 App. (D. C.) 


75. See infra this section. 

76. U. S.—Martinez v. Interna- 
tional Banking Corp., 220 U. S. 214, 
31 SCt 408, 55. L. ed. 438; Earle v. 
Myers, 207 U. S. 244, 28 SCt 86, 52 
TL ved? 1914 Clark vi Roller, 199 U's. 
541, 26 SCt 141, 50 L. ed. 300; Mac- 
farland v. Byrnes, 187 U. S. 246, 23 
Sct 107, 47 L. ed. 162; Macfarland 
v. Brown, 187 U. S. 239, 23 SCt 105, 
47 L. ed. 159; Haseltine v. Spring- 
field. Cent. Nat. Bank, 183 U. S. 130, 
22 SCt 49, 46 L. ed. 117; Kenaday v. 
Sinnott, 179 U. S. 606, 21 SCt 233, 38 
iy. edaeooo, breville: App. Goa.) nhl): 
Cincinnati St. R. Co. v. Snell, 179 
US. 395,. 21 SCt 205, 45 L. ed. 248; 
Ta Crave arale (et San SD, iLO BOO 
712, 48 L. ed. 1017; California Nat. 
Bank v. Stateler, 171 U. S. 447, 19 
Sct 6, 48 LL. ed. 233;. Bostwick v. 
Brinkerhoff, 106 U. S. 3, 1 SCt 15, 27 
L. ed. 73; Great Western Tel. Co. v. 
Burnham, 162 U. S. 339, 16 SCt 850, 
40 L. ed. 991; Hollander v. Fech- 
heimer, 162 U. S. 326, 16 SCt 795, 40 
L. ed. 985; Union Mut. L. Ins. Co. v. 
Kirchoff, 160 U. S. 374, 16 SCt 318, 
40 L. ed. 461; Brown vy. Marion Nat. 
Bank, 146 U. S..619, 13 SCt 260, 36 
L. ed. 1106; Rice v. Sanger, 144 U.S. 
197, 12 SCt 664, 86 L. ed. 403; Smith 
v. Adams, 130 U. S: 167, 9 SCt 566, 
32 L. ed. 895; Dainese v. Kendall, 119 
WS bo a es Ota65;.. 80 kl. ed. 1800; 
Davi&S v. Crouch, 94 U. S. 514, 24 L. 
ed. 281; Kimball v. Evans, 93 U. S. 
320, 23 L. ed. 920; Baker v. White, 
92 U. S. 176, 23 L. ed. 480; Zeller v. 
Switzer, 91 U. S. 487, 23 L. ed. 366; 
Ex p. French, 91 U. S. 423, 25 L. ed. 
529; McComb v. Knox County, 91 U. 
S.91,/23 LL.) ed, 185; St. Clair County 
v. Lovingston, 18 Wall. 628, 21 L. ed. 
873; Moore v. Robbins, 18 Wall. 588, 
21 L. ed. 758; Rankin v. Tennessee, 
11 Wall. 380, 20 L. ed. 175; Winn v. 
Jackson, 12 Wheat. 135, 6 L. ed. 577; 
Houston v. Moore, 
L. ed. 428. 

Ark.—Batesville v. Ball, 100 Ark. 
496, 140 SW 712, AnnCas1913C 1317; 
Smith v. Clayton, 25 Ark. 331; Crab- 
tree v. Crabtree, 5 Ark. 638. 

TIll.— Riley v. Lamson, 253 Ill. 258, 
97 NE 417; Dean v. Dean, 239 Ill. 
424, 88 NE 149; Kaemmerer v. Kaem- 
merer, 231 Ill. 154, 83 NE 133; Funk 
v. Kempton, 221 Ill. 436, 77 NE 683; 
Griswold v. Smith, 214 Ill. .323, 73 
NE 400; Callahan v. Ball, 197 Ill. 318, 
64 NE 295; Amberg v. Bartlett, 190 
Tll. 15, 60 NE 84; Hagemann v. Hage- 
mann, 188 Ill. 368, 58 NE 950; Part- 
ridge v. Stevens, 187 Ill. 383, 58 NE 
317; Osgood v. Skinner, 186 Ill. 491, 
57 NE 1041; Coyne v. Newburg, 185 
Ill. 269, 57 NE 40; Knapp, etc., Co. 
v. Ross, 181 Ill. 392, 55 NH 127; Dick- 


3 Wheat. 433, 4 


=m. 


APPEAL AND ERROR 


In 


inson v. Linington, 168 Ill. 198, 48 
NE 44; Gade v. Forest Glen Brick, 
ete., Co., 158 Ill. 39, 42 NE 65; Chi- 

RE . Andrews, 148 
27, 35 NE 617; McMahon _v. 
Quinn, 140 Ill. 199, 29 NE 731; Vir- 
ginia v. Gipps Brewing Co., 136 Ill. 
616, 27 NE 196; School Trustees v. 
Potter, 108 Ill. 433; Anderson v. 
Fruitt, 108 Ill. 378; Buck v. Ham- 
ilton, 99 Ill. 507; Wright v. Smith, 
76 Ill. 216; Phelps v. Dolan, 75 Ill. 
90 


Mo.—Under Rev. St. (1899) § 806, 
authorizing appeals from any final 
judgment, an order of the circuit 
court remanding a cause transferred 
to it by a justice of the peace, en- 
tered under the authority of § 3951, 
authorizing the circuit court to re- 
mand to the justice a cause which 
has been transferred as involving 
title to land, where the court is of 
the opinion that the statement filed 
does not show that title is in issue, 
is not a final judgment, and is not 
appealable. Walker v. Walker, 119 
Mo. A. 508, 96 SW 418. 

N. Y.—Matter of Gibson, 195 N. Y. 
466, 88 NE 1100; Helck v. Reinheimer, 
121 N. Y. 663, 24 NE 450; McBride 
Vay MeBride,, 119. N.~ Yo"..519;, 23, IN 
1065; Mutual L. Ins. Co. v. Anthony, 
1052 NU Yanb %,. LLIN 2284 Crosby inv: 
Stephan, 97 N. Y. 606; Jones v. Jones, 
Si Ny YY. 352 Catlin we Grissier). 57 
N. Y. 363; Coit v. Stewart, 50 N. Y. 
17.- No appeal lies from a final judg- 
ment entered under Code Civ. Proc. 
§ 1222, on an order of the special 
term sustaining defendant’s demurrer 
to the complaint and dismissing the 
complaint upon the merits, on rever- 
sal by the general term of a final 
judgment overruling the demurrer 
with leave to amend, which plaintiff 
failed to do, where such order con- 
tained no direction for final judgment 
in case of his default. Leonard v. 
Barnum, 168 N. Y. 41, 60 NE 1062 
[den reh 167 N. Y. 595, 60 NE 11151. 
In special proceeding see infra § 432. 

Oh.—Bolles v. Stockman, 42 Oh. 
St. 445 (reversal and remand for 
execution for costs). 

Tex.—Powers v: Schmidt, 87 Tex. 
385, 28 SW 1055; Smith v. Wilson, 85 
Tex. 402, 20 SW 587. Compare as to 
present statute infra this section 
note 78. 

W. Va.—Ritchie County Bank v. 
Ritchie County Ct., W. Va. 208, 
63 SE 1098 (no appeal from order of 
circuit court reversing judgment of 
inferior court sustaining a demurrer, 
and remanding the cause). 

Can.—Wenger v. Lamont, 41 Can. 
S. C. 603; Union Bank v. Dickie, 41 
Can. S. C. 13 (in both cases judgment 
of reversal and ordering a reference 
to ascertain amount due not final); 
Willson v. Shawinigan Carbide Co., 
37 Can. S. C. 535 (judgment of the 
court of king’s bench reversing judg- 
ment of the superior court dismiss- 
ing the action upon declinatory ex- 
ception, and remitting the, cause to 
the superior court for trial on the 


merits, not appealable); Canadian 
Pac. ee Cousswe Cobban..Mis.: Co.;- 22 
Can. S. C. 132 (judgment reversing 


judgment of dismissal and ordering 
new trial not final); McGugan v. Mc- 
Gugan, 21 Can. S. C. 267 (reversal of 
judgment refusing taxation of costs); 
Ace. Ins. Co. of North America v. 
McLachlan, 18 Can. S. C. 627. 

{a] Reversal and remand for 
“such other and further proceedings 
as to law and justice shall apper- 
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of error, where it is a complete adjudication so far 
as the intermediate court is concerned, so as to 
leave nothing further to be done in that court, al- 
though the cause is remanded for further proceed- 
ings below;*® and in Texas, by express provision in 
the statute, the general rule does not apply to a 
judgment of the court of civil appeals reversing 
and remanding the cause, where it ‘‘practically set- 
tles the case.’’’° A mere order of reversal, no judg- 


tain” is not a final judgment. St. 
Clair County v. Lovingston, 18 Wall. 
(U. S.) 628, 21 L. ed. 813; Moore v. 
Robbins, 18 Wall. (U. S.) 588, 21 L. 
ed. 758; Rogers v. Traver, 115 Il. 
113, 3 NE 728. 

[b] -Remand for accounting.—Hol- 
lander v. Fechheimer, 162 U. S. 326, 
16 SCt 795, 40 L. ed. 985; McMahon 
v. Quinn, 140. Ill. 199, 29 NE. 731. 

[c] Remand with direction to en- 
ter judgment without fixing amount. 
—A judgment of the intermediate ap- 
pellate court reversing and remand- 
ing, with instructions to enter judg- 
ment for plaintiff in accordance with 
its decision without fixing a definite 
amount, is not such a final judgment 
as will give jurisdiction to this court. 
Martinez v. International Banking 
Corp.,, 220 U. S. 214, 31. SCt 408, 55 
L. ed. 438. : 

[d] An order setting aside a judg- 
ment of affirmance of a justice’s 
judgment is not appéalable in Mis- 
souri. Kidder v. Wright, 72 Mo. A. 
G18 Pehwoerek v. Christophel, 64 Mo. 
[e] Modification.—A judgment of 
the appellate court, modifying a de- 
cree and remanding the case for fur- 
ther proceedings, the nature of which 
depends on the option given com- 
plainant to amend his bill or allow 
it to be dismissed, ‘is not appealable, 
not being a final judgment. Gade v. 
Forest Glen Brick, etc., Co., 158 Ill. 
39, 42 NE 65. - 

77. Tippecanoe County v. Lucas, 

93 U. S. 108, 28 L. ed. 822; Townsend 
v. Van Buskirk, 162 N. Y. 265, 56 
NE 837; Kellum y. Durfoo, 78 N. Y. 
484; Coit v. Stewart, 50 N. Y. 17 
ceewer eae of order sustaining demur- 
rer). 
_ [a] Preliminary injunction, — A 
judgment of the supreme court of a 
state simply reversing an interlocu- 
tory order granting a preliminary 
injunction is not final, and not re- 
viewable by the United States su- 
preme court. Tippecanoe County v. 
Lueas, 93. UssSh 108s 23 oleed Ese2: 
See also Moses v. Mobile, 15 Wall. 
(U..S.)_ 387,21 LL. ed. 176. 

78. Dubois v. Johnson, 81 Ind. 520; 
McVey v. McVey, 51 Mo. 406; Strouse 
v. Drennan, 41 Mo. 289; Rankin v. 
Perry, 5 Mo. 501; Ribble v. Furmin, 
69 Nebr. 38, 94 NW 967 (judgment of 
district court on appeal from the 
county court in matters of probate 
and administration); Lee vy. Heath, 
61 N. J. L. 250, 389 A 729 (holding 
that a judgment of the supreme 
court, reversing a judgment of the 
circuit court, and remitting the reec- 
ord for further proceedings accord- 
ing to law is final so far as to*ren- 
der it subject to review). 

_ 79. The Texas statute, although 
it provides generally that cases shall 
be carried from the court of civil ap- 
peals to the supreme court on writ 
of error on final judgment only, and 
not on judgments reversing and re- 
manding causes, makes an exception 
and allows a writ of error, when the 
judgment of the court of civil ap. 
peals reversing a judgment “practi-~ 
cally settles the case,’ and this fact 
is shown in the petition for writ of 
error, and the attorneys for petitioner 
state such fact. Rev. St. art 941 
eube 8; L. (1892) ¢ 14 art 1011a subd 


[a] Judgments of reversal prac- 
tically settling case.——Under this 
statute, therefore, an application for 
a writ of error to review a decision 
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ment of reversal having been entered thereon, is 


not appealable.®° 


Reversal in part. A judgment of the intermediate 
court reversing the judgment or decree of the lower 
court in part and affirming it in part is not appeal- 
able as a final judgment, unless it is such that no 
further proceedings can be had in the lower court 
except to carry the mandate into effect.*+ 


of the court of civil appeals will be 
granted, although the decision re- 
verses the judgment of the lower 
court and remands the cause, where 
it practically settles the case, so that 
on retrial the court will be bound to 
render judgment against the appli- 
cant for the writ. Harris v. Stark, 
101 Tex. 587, 110 SW 737 (ruling an 
admission of deed practically settling 
title involved); Owens vy. Cage, 101 
Tex. 286, 106 SW 880; Jockusch vy. 
Lyon, 100 Tex. 594, 102 SW 396; Ellis 
v. Brooks, 101 Tex. 591, 102 SW 94, 
103 SW 1196 (where the court of civil 
appeals reversed a judgment for 
plaintiff and remanded the cause, and 
plaintiff died pending the appeal and 
before the decision, so that the re- 
versal of the judgment abated the 


action); Hartel v. Jefferies, (Tex.) 
54 SW 242; Crawford v. Houston, etc., 
| CO:,.789" Tex. 89, “33 SW 2534 —(re- 


versal of judgment of recovery in 
personal injury action on ground that 
evidence showed contributory negli- 
gence); Lynch v. Ortleib, 87 Tex. 590, 
30 SW 545 (reversal on ground that 
suit was barred by statute of limita- 
tions). 

[b] Judgments of reversal not 
practically settling the case.—But in 
the following cases the judgment of 
reversal did not practically settle the 
case, and the supreme court had no 
jurisdiction to grant a writ of error 


thereto: Dawson v. St. Louis Ex- 
panded Metal Fireproofing Co., 94 
Tex. 424, 59 SW 847, 61 SW 118 


(where the court of civil appeals re- 
versed a judgment, and remanded 
the cause for insufficiency of evi- 
dence, without instructing the trial 
court to direct a verdict for defend- 
ant if the same evidence should be 
introduced on a retrial); Harvey v. 
Sutton, 94 Tex. 79, 58 SW 833 (where 
a wife devised her share of the com- 
munity property to her husband and 
daughter in equal portions, and the 
trial court construed such will to 
entitle the daughter to all of the 
community property, and this decree 
was reversed by the court of civil ap- 
peals, which found that the daughter 
was entitled to only one half there- 
of, and remanded the case to deter- 
mine the amount due the daughter 
under such construction); Choate v. 
San Antonio, etc., R. Co., 91 Tex. 406, 
44 SW 69 (reversal and remand with- 
out instructions to trial court); Ide 
v. College Park Electric Belt Line, 
90 Tex. 509, 39 SW 915 (where plain- 
tiffs obtained a judgment below for 
foreclosure against five eighths of 
certain property, and the court of 
civil appeals reversed the judgment 
on the ground that it should be only 
against three eighths of such prop- 
erty); Powers v. Schmidt, 87 Tex. 
385, 28 SW 1055; Schmidt v. Huff, 7 
Tex. Civ. A. 593, 28 SW 1053 (holding 
that a writ of error would not lie 
where, in trespass to try title, cer- 
tain of defendants claimed title to 
the entire tract, and another claimed 
title to a portion, and the court of 
civil appeals reversed a judgment of 
the trial court to the effect that the 
title of defendant, who claimed only 
a portion of the tract, passed by a 
certain sale, and remanded the case, 
as the rights of all the parties were 
not determined); Gulf, etc., R. Co. v. 
Riordan, . 85 -Tex. 511, 22 SW 514; 
Gallagher v. McHugh, 85 Tex. 446, 21 
SW 1033 (where the court of civil 
appeals reversed a judgment and re- 
manded the cause for the introduc- 
tion of parol evidence to enable a 
construction of an instrument on 


APPEAL AND ERROR 


Reversal and ordering new trial. 
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A judgment of 


an intermediate court reversing the judgment of the 


which the rights of the parties de- 
pended); Sanger v. Henderson, 85 
Tex. 404, 20 SW 915; Smith v. Wil- 
son, 85 Tex. 402, 20 SW 587 (not 
sufficient to base the application on 
rulings of the court of civil appeals 
on the giving and refusing of in- 
structions, and on the exclusion of 
evidence, when it appears that the 
evidence in question was simply cor- 
roborative, and not of a character to 
necessarily control the disposition of 
the case on another trial). 


80. Mehl v. Vonderwulbeke, 46 N. 
Y. 539. See infra § 463. 
81. Earle v. Myers, 207 U. S. 244, 


28 SCt 86, 52 L. ed. 191; Montana 
Min. Co. v. St. Louis Min., ete., Co., 
186 U. S. 24, 22 SCt 744, 46 L. ed. 
1039 (holding that where, by the 
judgment of the circuit court, each 
party to a cause was defeated in 
some part of his contention, and both 
took the case to the circuit court of 
appeals which affirmed the judgment 
in favor of one party and reversed it 
and remanded the cause at the suit 
of the same party, the judgments of 
that court taken together could not 
be regarded as final so far as the 
jurisdiction of the supreme court was 
concerned, and writs of error to re- 
view each judgment must be dis- 
missed); Funk vy. Kempton, 221 Il. 
436, 77 NE 683; Ball v. Schaffer, 112 
Ill. 341, 1 NE 340; International Bank 
V; wJenkins) “1097. Ts 2495s Catlin vy. 
Grisster, Oi IN. yhoo ae 

Reversal as to one of several par- 
ties see supra § 420 text and note 33. 

Sa; *Vohnson™ vy.) Metta wins kon, 1S: 
199, 6 SCt 669, 29 L. ed. 888; Baker 
Vv.’ White, 92° U. S: 176, 23 Ta: ‘ed. 430: 
Parcels v. Johnson, 20 Wall. (U. S.) 
653, 22 LL. ed. 410; Tracy v. Hol- 
combe, 24 How. (U. S.) 426, 16 L. ed. 
742; Brown v. Union Bank, 4 How. 
(U. S.) 465, 11 L. ed. 1058; Houston 
v. Moore, 3 Wheat. (U. S.) 433, 4 L. 
ed. 428; Riley v. Lamson, 253 Ill. 
258, 97 NE 417; Callahan v. Ball, 197 
Till. 318, 64 NE 295; Partridge v. 
Stevens, 187 Ill. 388, 58 NE 317; Os- 
good v. Skinner, 186 Ill. 491, 57 NE 
1041; Flanigén v. East St. Louis, 131 
Ill. 444, 23 NE 645; Matter of Gibson, 
195 N. Y. 466, 88 NE 1100; Mickee 
v. Walter A. Wood Mowing,,.etc., Co., 
144 N.Y, 61'3;) 39) INE 6505. Pelle y; 
Reinhart, 127 N. Y. 381, 27 NE 1077; 


12 LRA 843; New York Mut. L. Ins.’ 


Col (ve Anthony. TOSeNieY. bia nreleIN eH) 
281; Whitson v. David, 81 N. Y. 645; 
Harris v. Burdett, 73 N. Y. 136; Wag- 
ner v. Long Island R. Co., 70 N. Y. 
614; Duane v. Northern R. Co., 3 N. 
Y. 545, 3 Code Rep. 72. And see 
other cases supra this section note 
76. But under the present statute in 
New York see the following note. 

fa] Even though the jurisdiction 
of the intermediate court is in ques- 
tion. Flanigén v. Hast St. Louis, 131 
Tll. 444, 23 NE 645. 

83. Cal.—In re Bowen, 34 Cal. 682. 

Colo.—Colorado Springs Live-Stock 
Co. v. Godding, 20 Colo. 71, 36 P 884. 


oy eae v. Johnson, 81 Ind. 
Mo.—Tilford v. Ramsey, 43 Mo. 


410; Strouse v. Drennan, 41 Mo. 289. 

N. Y.—Pharis v. Gere, 112 N. Y. 
408, 20 NE 551; Clark v. Eldred, 54 
Hun 5, 7 NYS 95 (appeal. lies from 
order of county court granting new 
trial in action taken to it by appeal). 

[a] New York court of appeals.— 
(1) In this state under the present 
statute an appeal is allowed to the 
court of appeals as of right from 
judgments or orders of the appellate 
division finally determining actions 


inferior court and ordering a new trial is not a final 
judgment, and as a rule, therefore, it is not appeal- _ 
able or reviewable on writ of error.®? 
statutes, however, an appeal or writ of error will 
lie from or to such a judgment in certain cases.** 

Reversal and retaining case for trial de novo. 


Under some 


In 


or special proceedings, “and from or- 
ders granting new trials on excep- © 
tions, where the appellants stipulate 
that upon affirmance, judgment ab- 
solute shall be rendered against 
them.” » Const. art: 6 § 95 Code - Civ. 
Proc. § 190, as amended in 1895. See 
Matter of Gibson, 195 N. Y. 466, 88 
NE 1100; Albring v. New York Cent., 
ete. RR? Cos aie ING aire a OO Oa) eo 
665; Young v. Gilmour, 167 N. Y. 
500, 60 NE 756; Otten v. Manhattan, 
Riv.Coy, LSOVNG Yors9oe 44. NibeOoos 
See also Henderson v. Henderson, 113 
N.Y. 1, 20 NE’814: 


Altieri, 255, 
In special proceeding see:infra § 432. 
(2) An order of reversal and new 
trial, granted by the appellate di- 
vision in an appeal on exceptions to 
the decision of the trial court, is an 
“order granting new trial on excep- 
tions,” within the meaning of Const. 
art 6 § 9, providing that appeals may 
be taken to the court of appeals as 
of right from orders granting new 
trials on exceptions, when the appel- 
lants stipulate that, upon affirmance, 
judgment absolute shall be rendered 
against them. Otten v. Manhattan R. 
Co., 150 N. Y. 395, 44 NE 1033. (3) 
Where the appellate division re- 
verses a judgment on questions of 
law and fact and orders a new trial, 
and there is no controverted fact on 
which the decision of the question of 
law depends, and there are no ques- 
tions of fact to be resettled on a 
new trial, affecting such questions of 
law, an appeal lies to the court of 
appeals. Erie R. Co. v. Steward, 170 
IN aloes HL Or IN ue Lk lesee ae G4y) eloeler: 
Code Civ. Proc. § 1001, providing that 
a party, after entry of an interlocu- 
tory. judgment on a ttrial by the 
court without a jury, or by a referee, 
may move for a new trial on the 
exceptions at a term of the appellate 
division, the fact that a motion for a 
new trial was made affords no war- 
rant for appeal tothe court of ap- 
peals from the order of the appellate 
division granting the same, where 
the record shows that the new trial 
was granted without reference to a 
motion, and the order and judgment 
simply reversed the interlocutory 
judgment and ordered a new trial. 
Townsend v. Van Buskirk, 162 N. 
Y. 265, 56 NEY 837; ~ (5) Under’ the 
present statute, when the order of 
the appellate division on an appeal 
from a judgment entered on a jury 
trial is silent as to the grounds 
thereof, it must be conclusively pre- 
sumed that the reversal was not on 
a question of fact (Code Civ. Proc. § 
1338, amending L. [1912] ¢ 361); but 
notwithstanding this statute, where 
a case was heard in the appellate di- 
vision, both on appeal from the judg- 
ment and on appeal from the order 
denying a new trial, the court of ap- 
peals cannot entertain jurisdiction 
unless it also affirmatively appears 
that the order denying the motion for 
a new trial was affirmed on the facts 
or the appeal therefrom was dis- 
missed. In. jury cases the appeal 
from the judgment brings up the ex- 
ceptions only, and the facts can be 
reviewed only by an appeal from an 
order denying a motion for a new 
trial. Wright v. Smith, 209 N. Y. 
249, 103 NE 154 [rearg den 209 N. 
Y. 609 mem, 103 NE 1135 mem, and 
cit Allen vy. Corn Exch. Bank, 181 N. 
Y. 278, 73 NE 1026; China, etc., Bank 
|-v. Morse, 168 N. Y. 458, 61 NE 774, 
'85 AmSR 676, 56 LRA 139; Albring 


————, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 429-432] 


soine states, if the intermediate court reverses the 
judgment of the lower court and retains the cause 
tor a trial de novo, the judgment of reversal is re- 
garded as a final judgment and is appealable or 
subject to writ of error, without waiting for dis- 
position of the original case in the intermediate 
In other states the rule is otherwise.®® 


court.54 
[§ 430] k. Overruling Motion 


An order overruling a motion for an affirmance of a 
judgment of a justice of the peace is not a final 
order from which an appeal will lie, as the court 
may review its decision at a subsequent term.®° 

[§ 431] 1. Vacating or Refusal to Vacate Judg- 
In the absence of special statutory 


ment or Order. 


v. New York Cent., ete, R. Co., 166 
N. Y. 287, 59 NE 990; Mickee v. 
Walter A. Wood Mowing, ete., Mach. 
Co., 144 N. Y. 613, 39 NE 650; Chap- 
man v.: Comstock, 134 N. Y. 509, 31 
NE 876; Williams v. Delaware, etc., 
FU COs A 2 FeNiee Yo o 643, SMe ts (ain 
404 mem; Harris v. Burdett, 73 N. 
Y. 136; Wright y.. Hunter, ;46..N. Y. 
409]. (6) Where there is an appeal 
to the appellate division from an or- 
der denying a new trial, as well as 
from the judgment for plaintiff, and 
its order reversing the judgment and 
granting a new trial does not show 
an affirmance as to the facts, the 
court of appeals has no jurisdiction 
of an appeal from the appellate di- 
vision. Caldwell v. New York, 210 
N. Y. 576 mem, 104 NE 126 mem. 
(7) Under Const. art 6 § 9 and Code 
Civ... Proe. $§, 190, 191,., limiting |the 
jurisdiction of the court of appeals 
to review orders of the appellate di- 
vision granting new trials to “or- 
ders granting new trials on’ excep- 
tions,’”’ the court of appeals is with- 
out jurisdiction of an appeal from an 
order of reversal by the appellate di- 
vision of a judgment and an order 
of the trial court denying a motion 
for new trial made on the minutes, 
on grounds other than exceptions or 
in addition to exceptions, under Code 
Civ. Proc. § 999, authorizing a mo- 
tion for new trial on the minutes on 
exceptions, or because the verdict is 
for excessive or insufficient damages 
or otherwise contrary to’ the evidence 
or contrary to law, unless it affirma- 
tively appears that the appellate di- 
vision has affirmed on the facts, and 
it is not enough that the appellate 
division reverses on exceptions only; 
and hence where a judgment and an 
order denying a motion for new trial 
on the minutes, made on all the 
grounds specified in § 999, were re- 
versed by the appellate division, and 
a new trial granted on the ground 
that defendant’s motion at the close 
of the evidence to dismiss, because 
of its insufficiency, should have been 
granted, and that the exception to 
the denial was good, such order of 
reversal by the appellate division is 
not appealable to the court of ap- 
peals. Brennan v. New York, 123 
App. Div. 7, 107 NYS 455. 

[b] In South Carolina (1) an or- 
der of an intermediate court revers- 
ing and granting a new trial is not 
appealable except in cases which per- 
mit of a judgment absolute on the 
appeal. McKnight v. Dyson, 91 S. C. 
337, 74 SE 753; Pase v. Atlantic 
Coast Line R. Co., 83 S..C. 33, 64 SE 
915: Lampley v. Atlantic Coast Line 
RACose hh SiGr 31 odes hy l LOA G22) 
An order of the\circuit court, made 
on appeal from a judgment of a 
magistrate, that the judgment of the 
magistrate be reversed and a new 
trial granted because of error in a 
finding of fact, is not appealable, as 
jt does not determine any of the 
rights of the parties. Pace v. At- 
lantic Coast Line R. Co., supra. See 
also Wray v. Atlantic Coast Line R. 
Co., 98 S. C. 278, 82 SE 412: Haker 
VeVi, OM Se CO. Gosden SL. Si V656s 
Daughty v. Northwestern R. Co., 92 


73 C. J.-38] 


APPEAL AND ERROR , 


for Affirmance. 


its terms.®? 


SxiCre36157 75 Sy 1553.9 63) And an 
order on appeal from a magistrate 
granting defendant a new trial be- 
cause the verdict is against the 
weight of the evidence, but denying 
defendant’s claim to a directed ver- 
dict, is not appealable. Legare v. 
Atlantic Coast Line R. Co., 84 S. C. 
542, 66 SE 1000. (4) No appeal lies 
from an order of the circuit court 
granting a new trial on an appeal 
to that court from a magistrate, 
when both questions of law and fact 
are involved. Reynolds v. Deaton, 
91 S. C. 454, 74 SE 985. 

84. Dane County Bank v. Garrett, 
48 Nebr. 916, 67 NW 884; Tootle v. 
Jones, 19 Nebr. 588, 27 NW. 635; 
Banks v. Uhl, 5 Nebr. 240; Crawford 
v. Valley: R.-\Co.,. 25 1Gratt.» (66) V2.) 
467; Brumbaugh v. Wissler, 25 Gratt. 
(66 Va.) 463; Cowling v. Justices 
Nausemond County, 6 Rand. (27 Va.) 
349; Cleavenger v. Rohrbaugh, 46 
W. Va. 148, 32 SE 1016; Union Dist. 
Bd. of Education v. Crawford, 14 W. 
Va. 790. And see Janey v. Blake, 8 
Leigh (35 Va.) 88. 

85. State v. Judges Hamilton 
CounwriCt. “CeePl 69T On. ESt. 3725369 
NE 659 (holding that, under Rev. St. 
§ 6438, providing that if. the court 
of-common pleas, upon the hearing 
of the cause on petition in error to 
a judgment of the probate court, re- 
verses such judgment it shall retain 
the cause for trial and final judgment 
as in other cases, such a judgment 
of reversal, while it finally disposes 
of the judgment of the probate court, 
is not such a final judgment of the 
court of common pleas as may be re- 


viewed on error by the supreme 
court) ;; Cincinnati, ,ete:.; R. Col, v. 
Bailey, 39 Oh. St. 170; Bishop v. 


Bascoe, 9 Oh. Dec. (Reprint) 350, 12 
CineLBul 211; McCormick Harvest- 
ing Mach. Co. vy. Kolb, 12 Okl. 1, 74 


PSO: 
86. Bailey v. Lynds, 8 Mo. A. 563. 
87. Hammond v. National Life As- 


soc., 168 N. Y. 262, 61 NE 244 (hold- 
ing that, under Code Civ. Proc. § 
190, providing in effect that no ap- 
peal shall lie from an order of the 
appellate division which-is neither a 
final judgment nor a final order in a 
special proceeding, no appeal lies 
from an order of such court denying 
a motion to vacate the warrants of 
attachment and the judgment in the 
action); Byars v. Sprouls, 23 Okl. 
299, 103 P 1038 (holding that an or- 
der setting aside a judgment affirm- 
ing a judgment of the mayor’s court, 
from which defendant appealed for 
want of prosecution, under Wilson 
Rev. & Annot. St. [1903] §§ 4760-— 
4761, authorizing the district court 
to modify and set aside its own judg- 
ments for irregularities, was an in- 
terlocutory order, and therefore un- 
appealable). See also supra § 355 


et seq. 
See supra §§ 24, 42, 268, 382, 


88. 
418. 

89. Matter of Gibson, 195 N. Y. 
466, 88 NE 1100; In're Small, 158 N. 
Y. 128, 52 NE. 723; Ray v. New York 
Bay Extension R. Co., 155 N. Y. 102, 
49 NE 662; Peo. v. American L. & T. 
Co.; 150. IN. Yo. 117%) 44 (NE 949; and 
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provision an order of an intermediate court vacat- 
ing or setting aside or refusing to vacate or set 
aside a judgment or order is not appealable.®* 

[§ 432] m. Orders in Special Proceedings. 
appeal or writ of error will not lie from or to judg- 
ments or orders of an intermediate appellate court 
in a special proceeding unless it 1s specially au- 
thorized by statute, or unless the statute providing 
generally for appeals is broad enough to cover 
them;°* and, when the statute, as 1s sometimes the 
case, expressly authorizes such appeals, a judgment 
or order, to be appealable, must come clearly within 
The proceeding must be a ‘‘special 
proceeding,’’ °° and the order must be a final one, 


An 


other cases in the following notes. 

[a] New York; appeal to appel- 
late division in summary proceeding. 
—Under Code Civ. Proc. § 2260, au- 
thorizing an appeal from a final or- 
der in a summary proceeding, made 
as prescribed in tit 2 ec 17 of the 
code, to the same court, aS where an 
appeal is taken from a judgment of 
the court of which the judge is the 
presiding officer, the appellate di- 
vision has jurisdiction of an appeal 
from an order of the county court 
reversing a final order of an inferior 
court in a summary proceedings. 
Soop) vy, Burhans). [ssieNwye ec ceo 
NE 14 [rev 106 App. Div. 341, 94 
NYS 463]. 

[b] Orders on appeal from com- 
missioners of estimate and assess- 


“ment under New York City Charter. 


—Under §§ 986, 988, 989, of the Char- 
ter (of they ‘City of INew” York UC: 
[1901] pp 416-418), the appellate di- 
vision of the supreme court has ju- 
risdiction to review an order of the 
special term reversing in part and 
affirming in part a report of the com- 
missioners of estimate and assess- 
ment, and an appeal to the court of 
appeals lies from the order of the 
appellate division finally determining 
the same, but not from orders which 
are not final. In re New York, 182 
N. Y. 281, 74 NE 840. 

90. See cases infra this note. 

Special proceedings generally see 
supra §§ 268, 382. 

[a] The following have been held 
“special proceedings” within the 
meaning of the New York constitu- 
tion and statute (see the following 
note) allowing appeals to the court 
of appeals from final orders of the 
appellate division in special proceed- 
ings: (1) A proceeding, after mort- 
gage foreclosure, to distribute sur- 
plus moneys, even though the order 
distributing such moneys is entitled 
in the original action. Velleman v. 
Rohrig,, 193 No Y¥. (439, 86 NE e476 
(2) An appointment by the special 
term of a trustee under a will. In 
re Harnshaw, 196 N. Y. 330, 89 NE 
825. (38) Proceedings in surrogates’ 
courts. Matter of Gibson, 195 N. Y. 
466, 88 NE 1100; In re Fitzsimmons, 
174 N. Y. 15, 66 NE 554. And see 
other cases in the following note. 
(4) An application to compel deliy- 
ery of books and papers to a public 
officer. In re Brenner, 170 N. Y. 185, 
63 NH 133. (5) A proceeding to en- 
force an_attorney’s lien. In re King, 
168 Ne ¥.> 58; 601 NMVH0549 Ce w 
proceeding by the attorney of plain- 
tiff in an action, to set aside a satis- 
faction of the judgment therein, and 
procure its enforcement to the ex- 
tent of the attorney’s lien, is a spe- 
cial proceeding, not a motion in the 
action, and a final order therein is 
appealable to the court of appeals. 
Peri v. New York Cent., etc., R. Co., 
152 N. Y. 521, 46 NE 849. (7) A pro- 
ceeding under the general assignment 
act. Matter of Talmage, 160 N. Y. 
512, 55 NE 276, 161 N. Y. 643 mem) 
57 NE 1126 mem. (8) A proceeding 
for voluntary dissolution of corpora- 
tion. In re Hulbert, 160 N. Y. 9, 54 
NE 571. (9) An application by a 


594 [30.J.] 


this 


judgment debtor discharged in bank- 
ruptey to cancel the judgment be- 
cause of such discharge. Guasti v. 
Miller, 203 N. Y. '259,,96 NH 416 
MP att 226° Us Seek l0e Boe Solero n4 D1. 
Le ed. 173]. (10) An application by 
the superintendent of banks, under 
the Banking Law, for a determina- 
tion by the supreme court in the case 
of conflicting claims against an in- 
solvent bank. In re Carnegie Trust 
Co. 206 “NIVY. 390/799 INEeL0o6. 46 
LRANS 260. : 
[b] Orders not made in a “special 
proceeding.’’—(1) On the other hand 
orders which are not made in a “spe- 
cial proceeding” are not within the 
statute. In re Atty.-Gen., 155 N. Y. 
441, 50 NE 57; Merriam v. Wood, 
ete; Lith. Co., 155 N. Y. 1386,.49 NH 
685. (2) The statute does not apply 
to orders made in an action, as dis- 
tinguished from a special proceeding, 
as defined in Code Civ. Proc. §§ 3333, 
3334. See the cases infra this note. 
(3) Thus in New York Security, etc., 
Co. v. Saratoga Gas, etce., Light Co., 
156 N. Y. 645, 51 NE 297, it was held 
that orders of the special term set- 
tling the account of a foreclosure re- 
ceiver, and refusing to direct the 
attorney for the sequestration re- 
ceiver to pay. over to the former the 
money in his hands, granted on mo- 
tions entitled in an action of fore- 
closure, relating solely to a fund 
coming into the hands of the mort- 
gage receiver, the purpose of the 
action being to sell all the mortgage 


when is required by the 


property and apply the proceeds to, 


the mortgage debt, and the question 
whether the mortgage was a lien on 
the property being involved and de- 
termined on the motion, were not 
final orders in a special proceeding, 
but were intermediate orders in the 
action, and therefore orders of the 
appellate division reversing such or- 
ders were not appealable to the court 
of appeals as a matter of right. (4) 
And see Guarantee Trust, etc., Co. 
v. Philadelphia, ete., R. Co., 160 N. Y. 
1, 54 NE 575 (holding that an order 
of the appellate division modifying 
an order of the special term in re- 
gard to the allowance and payment 
of a claim against a receiver in fore- 
closure, filed by an intervener, is not 
a final order in a “special proceed- 
ing,’ from which an appeal lies as a 
matter of right). (5) An order ad- 
judging a defendant guilty of con- 
tempt in disobeying the judgment in 
an action, and that such defendant’s 
conduct was calculated to, and_ did, 
defeat, impair, and prejudice plain- 
tiff’s rights and remedies, and ap- 
pointing a referee to ascertain and 
report plaintiff's loss and injury, is 
not appealable to the court of ap- 
peals, since such order is interlocu- 
tory, and not final, and is made in 
the action, and not in a special pro- 
ceeding. Ray v. New York Bay Ex- 
tension R. Co., 155 N. Y. 102, 49 NE 
662. (6) An order punishing a de- 
fendant for contempt in disobeying 
the judgment in an action based upon 
an order to show cause entitled in 
such action is not appealable. Jew- 
elers’ Mercantile Agency v. Roths- 
child, 155 N. Y. 255, 49 NE 871. (7) 
An order of the appellate division 
requiring plaintiff, who had obtained 
a reconveyance from defendant, to 
pay, under pain of contempt, a speci- 
fied sum to defendant is not an order 
for restitution under Code Civ. Proc. 
§ 1323; nor is it a final order in a 
special proceeding; but it is inciden- 
tal to the judgment in the action 
directing the reconveyance, and_ to 
enforce rights settled thereby, and is 
not appealable to the court of ap- 
peals. Rudiger v. Coleman, 206 N. 
Y. 412, 99 NE 1049. (8) An order, in 
an action by the attorney-general for 
the dissolution of a corporation, made 
on application of a judgment cred- 
itor of the corporation, directing the 
receiver to pay the judgment cred- 
itor’s claim in preference to the 


{less it is a final one. 


APPEAL AND ERROR 


statute,? and | the proceeding also must affect some substantial 


claims of general creditors, is an 
order in the action, and is not ap- 
pealable from the supreme court to 
the court of appeals as an order in a 
special proceeding. Peo. v. American 
Ti eT OOG ADO IN Ge Yooual lids eae Ne 
949 (three judges, however, dissent- 
ing). (9) And it seems that, when 
property has been attached in an ac- 
tion, and an assignee of defendant 
makes a motion to vacate the at- 
tachment, which is denied, but on 
appeal the decision is reversed and 
the attachment vacated, an order of 
the appellate division directing resti- 
tution of property obtained under the 
attachment by plaintiff to defend- 
ant’s assignee is an order in the 
action, and not a final order in a 
special proceeding. Merriam v. Wood, 
ete., Lith. Co., 155 N. Y. 136, 49 NE 
685. (10) An application by the at- 
torney-general for the examination 
of witnesses before the bringing of 
an action, under L. (1897) c 383, is 
not a special proceeding, and an or- 
der of the appellate division, affirm- 
ing an order vacating an order for 
such examination, is not appealable 
to the court of appeals, both for this 
reason and because the original order 
is discretionary. In re Atty.-Gen., 
155 N. Y. 441, 50 NB 57. 

91. See the cases infra this note. 
And see generally supra §§ 268, 384. 

[aj] In New York (1) the consti- 
tution and statute allow an appeal to 
the court of appeals as of right 
“from judgments or orders finally de- 
termining actions or special proceed- 
ings2* Consts 1arti6) 48) U9) ‘Code. Civ. 
Proc. § 190. And an appeal will not 
lie from an order of the appellate 
division in a special proceeding un- 
In re Simmons, 
206 N. Y. 577, 100 NE 455; Peo. v. 
First Dist. Public Service Commn., 
199 N. Y. 254, 92 NE 629 [rearg den 
200 N. Y. 505 mem; 93 'NE .1128 
mem]; and other cases infra this 


note. (2) And a final order, within 
the meaning of the provisions, is 
one that ends the proceeding. In re 


Simmons, supra; and other cases in- 
fra this note. (3) L. (1905) ec 724 § 
22, providing that from any deter- 
mination of the appellate division on 
appeal in proceedings to condemn 
land for water supply purposes 
either party, if aggrieved, may ap- 
peal to the court of appeals, does not 
authorize an appeal to that court 
without permission from an _ inter- 
mediate order of the appellate di- 
vision, since to do so would violate 
the constitution. Matter of Simmons, 
supra. 

[b] Orders held not final.—(1) An 
order annulling on certiorari a ruling 
of the public service commission de- 
nying an application for authority to 
issue stocks and bonds for corporate 
purposes, and referring the case back 
to it for further consideration. Peo. 
v. Public Service Commn., 199 N. Y. 
254, 92 NE 629 [rearg den 200 N. Y. 
505 mem, 93 NE 1128 mem]. (2) 
An order reversing a surrogate’s de- 
cree denying probate of a will and 
remanding the case without direc- 
tions. Matter of Gibson, 195 N. Y. 
466, 88 NE 1100. (3) An order of 
the general term reversing an order 
at special term confirming the award 
of commissioners appointed in a spe- 
cial proceeding to appraise land taken 
by a street railway company in the 
construction of its road and ordering 
a new trial. In re Southern Boule- 
vard, R.iCo., 128 2 No ¥.9193, 027 NE 
1073. (4) An order of the general 
term reversing a surrogate’s decision 
that a petition for an accounting by 
an executor of an administrator is 
barred by limitation, and remanding 
the case for an accounting. In re 
Latz, 110 N. Y. 661, 18 NE 260. (5) 
An order of the general term revers- 
ing, with costs, an order denying a 
motion to punish a defendant for al- 
leged contempt in violating an in- 
junction, and remitting the matter 


to the court below to proceed against 
defendant. Crosby v. Stephan, 97 
N. Y. 606. (6) An order of the gen- 
eral term. granting a new trial in a 
special proceeding by reference to 
enforce a claim against an estate. 
Roe v. Boyle, 81 N. Y. 305. (7) An 
order reversing and remanding in a 
proceeding relating to assessment for 
local improvements. In re Auch- 
muty,,. 79).N..',¥Y..,622. 4.€8) An order 
directing the resumption of certain 
payments by the guardian of an in- 
fant’s property to the guardian of 
his person. Matter of White, 95 App. 
Div. 104, 88 NYS 564. (9) An order 
of the appellate division reversing an . 
order at special term which grants 
a motion to amend the proceedings © 
and map filed in proceedings by New 
York city to condemn land for water 
supply purposes, and denying the 
motion for costs. In re Simmons, 206 
N. Y. 577, 100 NE 455. 

[c] Orders held final.—(1) If the 
order in effect finally determines the 
proceeding, it is a final order and 
appealable, as in the case of the fol- 
lowing orders: (2) An order of the 
appellate division affirming an order 
of the special term which vacated a 
former order appointing a_ trustee 
under a will in place of a deceased. 
trustee. In re Harnshaw, 196 N. Y. 
330, 89 NE 825. (8) An order in a 
proceeding after mortgage foreclos- 
ure to distribute surplus moneys. 
Velleman v. Rohrig, 193 N. Y. 439, 
86 NE 476. -(4) An order reversing 
a special term order granting an ap- 
plication to compel delivery of books 
and papers to a public officer and de- 
nying the application. Matter of 
Brenner, 170 N. Y. 185, 63 NE 133. 
(5) An order reversing a special term 
order appointing a referee to de- 
termine the value of attorneys’ serv- 
ices in a proceeding to enforce a lien, 
where the court, in addition to re- 
versing the order, denies the applica- 
tion and deprives petitioners of their 
lien. In re King, 168 N. Y. 53, 60 
NE 1054. (6) An order reversing the 
judgment and dismissing a proceed- 
ing for condemnation of water rights 
in a proceeding by a village to estab- 
lish a water system. Champlain vy. 
McCrea,’ 165) N.Y. 264,759" NW 838: 
(7) An order of the appellate division 
affirming an order granting a prop- 
erty owner’s application to vacate 
an assessment for a sewer construc- 
tion, where it relieves the owner 
from all liability on account of the 
assessment. In re Munn, 165 N. Y. 
149, 58 NE 881, 31 NYCivProc 190. 
(8) An order of the appellate division 
directing a person to whom a con- 
demnation award has been paid to 
pay the same to another person 
shown to be entitled thereto. In re 
Block Bounded by Chauncey St., etc., 
209 N. Y. 127, 102 NE 638. (9) An 
order of the appellate division re- 
versing a special term order granting 
an application for reduction of ali- 
mony. Wetmore v. Wetmore, 162 N. 
Y. 503, 56 NE 997, 48 LRA 666. (10) 
An order of reversal in proceedings 
under the General Assignment Act. 
In re Talmage, 160 N. Y. 512, 55 NE 
276, 161 N. Y. 643, 57 NE 1126. (11) 
An order in a proceeding for volun- 
tary dissolution of a corporation. In 
re Hulbert, 160 N. Y. 9, 54 NE 571. 
(12) An order of the general term 
reversing a special term order which 
vacated an assessment without or- 
dering a rehearing. In re New York 
Protestant Episcopal Public School, 
82 N. Y. 606. (13) So, where the 
surrogate’s court, on the petition of 
an attorney for the contestant, con- 
tinued a proceeding for an accounting 
by an administrator who had made a 
secret settlement with his client, and 
had procured him to withdraw his 
objections and to allow the attorney, 
who claimed a lien against his client 
on such accounting, to establish his 
lien, an order of the appellate court 
reversing such order, and requiring 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


|  -§§ 432-436] : 


right.°? Under some 


[§ 433] 


[§ 434] 


the objections to the account to be 
withdrawn and the account ap- 
proved, was held a final order in a 
special proceeding, reviewable by the 
court of appeals. In re Fitzsimons, 
174 N. Y. 15, 66 NE 554, 

{d] Order modifying final order.— 
The court of appeals has jurisdiction 
to review an order of the appellate 
division reversing an order of the 
special term modifying a final order 
in a special proceeding. In re New 
York Bd. of Education, 169 N. Y. 456, 
62 NE 566. 

[e] An bdrder denying an applica- 
tion to open a decree of the final ju- 
dicial settlement of the accounts of 
an executor is not an order “finally 
determining” such special proceeding, 
the decree itself being the final or- 


deriv in re Small, 1535, Nwoy. 128) 52 
NE 723. 
[f] An order denying an applica- 


tion to vacate a judgment entered in 
condemnation proceedings is not a 
“judgment or order finally determin- 
ing an action or special proceeding,” 
within the meaning of the statute. 
Johnstown v. Wade, 157 N. Y. 50, 51 
NE 397. 

[g] In Wisconsin an order of the 
superior court, made in a special pro- 
ceeding pending an appeal from a 
justice, vacating the justice’s judg- 
ment, is final in the proceeding with- 
in Rev. St. § 3069, allowing an ap- 
peal to the supreme court from. a 
final order affecting a substantial 
right, made in special proceedings. 
Deuster v. Zillmer, 119 Wis. 402, 97 
NW 31. 

92: Batterman v. Finn, 40 N. Y. 
340; Deuster v. Zillmer, 119 Wis. 402, 
97 NW 31. 

See infra § 433. 

93. See supra §§ 382, 384. 

Orders affecting substantial rights 
see infra § - 

[a] In New York, Const. art 6 § 
9 and Code Civ. Proc. § 190 subd 1, 
authorizing appeals to the court of 
appeals from judgments or orders 
finally determining actions or special 
proceedings, and from orders grant- 
ing new trials on exceptions, where 
appellant stipulates that on affirm- 
ance judgment absolute shall be ren- 
dered, permit appeal from orders 
granting a new trial on exceptions 
in actions only, and not in special 
proceedings, since there is no “judg- 
ment” therein, and therefore an ap- 
peal will not lie to such court from 
an order of the appellate division re- 
versing a decree of a surrogate’s 
court denying probate, and remand- 
ing the case without directions, the 
order being in effect one granting a 
new trial on exceptions. Matter of 
Gibson, 195 N. Y. 466, 88 NE 1100. 
Compare supra § 429 note 83. > 

. N. Y.—Carrington v. Florida 
R. Co., 52 N. Y. 583; Batterman v. 
Finn, 40 N. Y. 340; King v. Platt, 2 
Abb. Dec. 527, 3 AbbPrNS 174, 34 
HowPr 26; Kilts v. Neahr, 101 App. 
Div. 317, 91 NYS 945; Andrews v. 
Long, 19 Hun 303 [rev on other 
grounds 79 N. Y. 573]; Bush v. Abra- 
hams, 15 Daly 168, 4 NYS 833; Kubie 
v. Miller, 31 Misc. 460, 64 NYS 448. 

N. iter cece ee Em eOne LAV. 
Richardson, 8 nt ae 4 

S. C—Ex p. White, 33 S. C. 442, 12 
SE 5. 

Tex.—Russell v. Miller, 40 Tex. 
494, 
Wis.—Deuster vy. Zillmer, 119 Wis. 
402, 97 NW 31. 


statutes, however, orders 
which are not final are appealable in certain cases.°* 
n. Orders Affecting Substantial Rights. 
Under some statutes orders, or final orders, of in- 
termediate courts on appeal from inferior courts 
are appealable if they affect substantial rights.°* 

o. Orders Involving Merits. 
some states there are statutory provisions under 
which an order of a district or other superior court 
on appeal from an inferior court is appealable, al- 


APPEAL AND ERROR 


And in 


taken.°® 


See also supra §§ 265, 385, and 
cross references there given. 

[a] Orders held appealable as af- 
fecting substantial rights—(1) An 
order of the county court’ refusing 
to grant a new trial to defendant on 
appeal from a default judgment in a 
justice’s court, and its affirmance of 
such judgment, under Code Civ. Proc. 
§§ 1340, 13842. Kilts v. Neahr, 101 
App. Div. 317, 91-NY¥S99453)), (2) An 
order of the county court reversing a 
justice’s judgment entered on a ver- 
dict of no cause of action and order- 
ing a new trial. Casey v. Wheaton, 
157 App. Div. 140, 141 NYS 985. (3) 
An order of the county court dismiss- 
ing an appeal from a justice of the 
peace. Andrews vy. Long, 19 Hun 
(N. Y.) 303 [rev on other grounds 79 
N. Y. 573]. (4) An order denying a 
motion to vacate a judgment. Kubie 
v. Miller, 31 Misc. 460, 64 NYS 448. 
(5) An’ order refusing to dismiss an 
appeal when an undertaking has not 
beent filed. Kuntz v. Licht, 8 Hun 
GN. YY.) 14: (6) An order of the 
general term affirming a special term 
order denying a motion to set aside 
a judicial sale made after judgment. 
King v. Platt, 2: Abb. Dec. (N.- Y.) 
527, 3 AbbPrNS 174, 34 HowPr 26. 
(7) An.order of the general term, on 
appeal from the special term, vacat- 
ing an attachment after judgment re- 
covered in the action. MHaebler v. 
Bernharth, 115 N. Y 459, 22 NE 167; 
Blossom vy. Estes, 84 N: Y. 614; 
Wright v. Rowland, 4 Abb. Dec. (N. 
Y.) 649, 4 Keyes 165. (8) An order 
dismissing an appeal for an omission 
on the part of appellant, which does 
not, by law, involve a _ dismissal. 
Genter v. Fields, 2 Abb. Dec. (N. Y.) 
252. (9) An order of the superior 
court, pending an appeal from a jus- 
tice, vacating the justice’s judgment, 
because it prevents the docketing of 
the judgment pending the appeal. 
Deuster v. Zillmer, 119 Wis. 402, 97 
NW. 31. (10) On appeal from the 
probate court to the circuit court in 
a case of which the former had origi- 
nal jurisdiction, where no request is 
made for the trial of an issue in the 
circuit court by jury, the circuit 
court has appellate jurisdiction only, 
and an order sending the case back 
to the probate court to take testi- 
mony on a certain question, which 
had been omitted at the original 
hearing, is erroneous; and, as such 
order deprives the successful party 
in the probate court of his right to 
have the appeal decided by the cir- 
cuit court, it is appealable. Ex p. 
White, 33 S. C. 442, 12 SE 5. 

{[b] Orders held not appealable as 
affecting a substantial right.—(1) An 
order of the general term reversing 
orders of the special term adjudging 
a party guilty of contempt in inter- 
fering with and _ prejudicing the 
rights of a receiver appointed in the 
action, and referring it to a referee 
to ascertain damages, and imposing 
a fine. Bowery Sav. Bank y. Rich- 
ards, 62 N. Y. 631. And see Carring- 
ton v., Florida R. Co., 52° N. Y. 583 
(order affirming order denying mo- 
tion to punish for contempt in violat- 
ing an order made in the action); 
Batterman y. Finn, 40 N. Y. 340 (or- 
der reversing order punishing for 
violating injunction order). (2) An 
order of the supreme court reversing 
an order of a county court dismissing 
a proceeding for contempt, brought 
under 2 Rev. St. p 534, for failure to 


though not final, 

[§ 4385] p. Orders Determining Action and Pre- 
venting Judgment. 
jurisdictions under which an appeal will lie from 
orders of intermediate courts on appeal from an in- 
ferior court when the order affects a substantial 
right and in effect determines the action and pre- 
vents a judgment from which an appeal might be 
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if it involves the merits.°® 


There are also statutes in some 


[§ 436] q. Necessity for Taxation of Costs. Un- 


pay personal taxes. Ackerman v.- 
Bussing, 4 AlbLJ 64. (3) An order 
of the superior court affirming an 


order of the special term dissolving 


a preliminary injunction. Rae v. 
New York, 62 N. Y. 631. And see 
Peo. v. Schoonmaker, 50 N. Y. 499; 
Paul v. Munger, 47 N. Y. 469. (4) 


An order of discontinuance without 
costs made at general term. De 
Barante vy. Deyermand, 40 HowPr (N. 
Y.) 180. (5) An order of the gen- 
eral term of the city court of New 
York affirming an order refusing to 
open a default. Keller vy. Feldman, 
2. Mise. 2179," 21 NY Sibel, i23. Nemes 
Proc 37, 29 AbbNCas 426. ~(6) An 
order of the general term of the city 
court of New York reversing an order 
granted at special term striking out 
portions of an answer as irrelevant 
and redundant. Hmmens y. MeMillan 
Co.,. 21) Mise. 638, 47, NYS, 1099."" Gi) 
An order denying appellee’s motion 
in the superior court to dismiss an 
appeal from a justice for want of 
notice of appeal, and ordering the 
notice then to issue. Chester, etce., 
R. Co. v. Richardson; 82 N. C. 343. 

95. Levi v. Longini, 82 Minn. 324, 

84 NW 1017, 86 NW 333; Emmens v. 
McMillan Co., 21 Mise. 638, 47 NYS 
syeen Henderson v. Wyatt, 8 S. C. 
See also supra § 264. 
[a] Order involving merits.—Thus 
an order of the district court, vacat- 
ing its previous order, affirming on 
the merits an order of the probate 
court refusing to vacate its order 
allowing the account of a guardian, 
is appealable as an order involving 
the merits. Levi v. Longini, 82 Minn. 
324, 84 NW 1017, 86 NW 333. 

[b] Orders not involving merits.— 
(1) An order of the district court re- 
fusing a motion to dismiss an appeal 
taken to that court from a probate 
court. Rabitte v. Nathan, 22 Minn. 
266. (2) An order of the general 
term of the city court of New York 
reversing an order granted at spe- 
cial term, striking out portions of an 
answer as irrelevant and redundant. 
Emmens v. McMillan Co., 21 Misc. 
638, 47 NYS 1099. (3) An order of 
the circuit court granting an appeal 
from an inferior court which the in- 
ferior court has denied because not 


taken_in time. Henderson v. Wyatt, 
paseat Sit @apiyei Bex. 
96. McGinty v. Kelley, 85 Minn. 


117, 88 NW 430; Ross v. Evans, 30 
Minn. 206, 14 NW 897; Bates v. Voor- 
hees, 20 N. Y. 525; Jones v. Derby, 
16 N. Y. 242 (last two cases under 
the old code of procedure); McManus 
v. Maloy, 30 S. D. 373, 1388 NW 963; 
St. Patrick’s Cong. v. Home Ins. Co., 
101 Wis. 155, 76 NW 1125. See gen- 
erally supra § 266. 

[a] Orders held appealable under 
such provision.—(1) An order of the 
district court dismissing an appeal 
from a judgment of a justice of the 
peace for want of jurisdiction appar- 
ent on the record. Ross v. Evans, 
30 Minn. 206, 14 NW 897. (2) An 
order of the district court dismissing, 
before commencement of the trial, an 
appeal from an order of the town 
supervisors laying out a highway, 
and from their award of damages. 
Haven vy. Orton, 37 Minn. 445, 35 NW. 
264. (38) An order dismissing an ap- 
peal as taken too late. Bates v. 
Voorhees, 20 N. Y. 525. (4) An order 
of the circuit court remanding an 
action of forcible entry and detainer 
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der some statutes appeal or error will not he to re- 
view the action of an intermediate court until the 
and included in the final 
judgment or decree,?? but under other statutes this 


eosts have been taxed 


is not necessary.°® 

to the justice’s court, as not involv- 
ing a question of title. McManus vy. 
Maloy, 30 S. D. 373, 138 NW 963. 

[b] Orders not appealable.—(1) 
An order of the district court refus- 
ing a motion to dismiss an appeal 
from a probate court. Rabitte v. 
Nathan, 22 Minn. 266. (2) An order 
of the district court denying a mo- 
tion to affirm an order of the probate 
court allowing the account of an 
executor. McGinty v. Kelley, 85 
Minn. 117, 88 NW 430. (3) An order 
of the supreme court at general term 
setting aside a judgment for ir- 
regularity but leaving the other pro- 
ceedings in the action unaffected, the 
irregularity complained of being in 
the service of a summons in pursu- 
ance of a chamber order. The cham- 
ber order not having been set aside, 
the action is to be deemed still pend- 
ing; Jones NV. Derby, 16  N,. vY¥., 242. 
(4) An order of the general term re- 
versing a special term order allowing 
a pleading to be amended in further- 
ance of justice. New York Ice Co. 
v. North Western Ins. Co., 23 N. Y. 
357, 12 AbbPr 414, 21 HowPr 296. 
(5) An order of the circuit court de- 
nying a motion to dismiss an appeal 
thereto. Reinhart v. Philadelphia 
Fire Assoc., 93 Wis. 452, 67 NW 701. 
(6) An order of the circuit court on 
appeal refusing a motion to vacate 
and set aside the judgment of a jus- 
tice on the ground that he had no 
jurisdiction of the subject matter. 
St. Patrick’s Cong. v. Home Ins. Co., 
101 Wis. 155, 76 NW 1125. 

97. Wheeler v. Harris, 13 Wall. 
(U. S.)- 51, 20. Ll. .ed. 531 (holding 
that a decree of a United States cir- 
cuit court affirming a decree of a 
district court, with costs to be taxed, 
was not a final decree, and an ap- 
peal from it was premature, as a 
formal decree, after taxation, reciting 
the previous decree, and the taxation 
should be entered, and an appeal 
taken from that). See also McMahon 
v. Harrison, 5 HowPr (N. Y.) 360 
(holding that an appeal would not lie 
from a judgment of the supreme 
court reversing an order of the sur- 
rogate with costs, before the amount 
of costs was ascertained and the roll 
filed); Bolles v. Stockman, 42 Oh. St. 
445 (holding that on error in the 
district court to review the judgment 
of the court of common pieas, a judg- 
ment reversing the common pleas 
judgment, with costs, and remanding 
the case to the common pleas for 
execution for costs, was not a final 
judgment, but left the case pending 
in the district court). 4 

98. Mouser v. Palmer, 2 S. D. 466, 
50 NW 967 (holding that, under 
Comp. L. § 5214, giving the right of 
appeal from any judgment of the cir- 
cuit court, and § 5024, defining a 
judgment to be “a final determination 
of the rights of the parties in an 
action,” an appeal from a judgment 
of the circuit court dismissing an 
appeal from a justice’s court, and 
awarding costs against appellant, 
would not be dismissed because taken 
before the costs were taxed and in- 
serted on the entry of the judg- 
ment). , 

Necessity in general for taxation 
of or judgment for costs see supra 
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99. Review of discretionary ac- 
tion see infra XVI in 4 C. J. 

1. U. S.—Conboy v. Jersey City 
First Nat. Bank, 203 U-.-S. 141, 2 
SCt 50, 51 L. ed. 128. 

N. J.—Pratt v. Union Nat. Bank, 
SPINE ede, ssc b88ehS0y A492 (afl. 79 ING 
J. L. 117, 75 A 313]; Woglom vy. Perth 
Amboy, 80 N. J. L. 469, 78 A 190. 

N. Y.—Lewin v. Lehigh Valley R. 
Co., 169 N. Y. 336, 62 NE 385; Peo. 


APPEAL AND ERROR 


diseretion.t 


v. Coler, 166 N. Y. 1, 59 NE 716, 82 
AmSR 605, 52 LRA 814; Husted v. 
Van Ness, 158 N. Y. 104, 52 NE 645; 
Schneider vy. Rochester, 155 N. Y. 
619, 50 NE 291; Merriam v. Wood, 
ete, duith. Co: 155 JN YY. 36.) 495 NY 
685; Farmers’ L. & T. Co. v. Bankers’, 
ete;,; “elk ‘Co. 109 Nv ¥. 34250 GN EB 
539; In re Ensign, 95 N. Y. 664; Hl- 
wood v. Roof, 82 N. Y. 428; Bentley 
v. Waterman, 78 N. Y. 623; Wallace 
v. Castle, 68 N. Y. 3870; Baker v. 
Home LL: Ins. Co.; 63) N. Y. 630% In-re 
Reeve, 34 N. Y. 359; Petty v. Metro- 
politan St. Jha .Col, (34- Mise bai 60 


NYS 1049; Enos v. Thomas, 5 How 
Prog: 

N. C.—Sheldon vy. Kivett, 110 N. C. 
408, 14 SE 970. 

S. C.—Carey v. Tolbert, 79 S. C. 
264, 60 SE 674. 


See generally supra § 288. 

Decisions in relation to costs see 
infra § 439. 4 ; 

{a] Illustrations of discretionary 
decisions not reviewable.—(1) In- 
junction. Schneider v. Rochester, 
155) N.Y. 619, 50 NE 291 (Corder, of 
general term affirming or reversing 
an order granting or denying a tem- 
porary injunction). And see Young 
v. Rondout, ete, Gaslight Co., 129 
N. Y. 57, 29 NE 83; Hudson River 
Tel. Co. v. Watervliet Turnp., etc., 
Co.; 121 Ni Y. 397,524 NE 38322 Rae 
v. New York, 62 N. Y. 631 (affirm- 
ance of order dissolving preliminary 
injunction); Peo. v. Schoonmaker, 50 
. YY. 499) Paul a. | Monger, 147) Ne iY. 
469. Compare infra this section note 
3 [a]. (2) Mandamus. Peo. v: Coler, 
166 N. Y. 1, 59 NE 716, 82 AmSR 605, 
52 LRA 814; Sage v. Lake Shore, 
etc:,, KR. (Co;, Wi Ne Ya 220.7 (Compare 
infra this section note 3 [b]. (3) Or- 
ders in relation to receiver. Bolles 
v. Duff, 42 N. Y. 256 (order of gen- 
eral term reversing order granted in 
an action at special term giving di- 
rections to a receiver as to the leas- 
ing of real property which was the 
subject matter of the action); In re 
Reeve, 34 N. Y. 359 (order of gen- 
eral term affirming an order of spe- 
cial term denying a motion by a re- 
ceiver for an order to commence an 
action on facts stated in the applica- 
tion). (4) Setting aside, or refusing 
to set aside, judgment and to grant 
a new trial. Tucker v. Pfau, 70 Hun 
59, 23 NYS 953 (holding that, under 
Code Civ. Proc. § 3064, providing 
that if an appeal is taken from a 
justice’s judgment by a_ defendant 
who failed to appear, and he shows 
that manifest injustice has been done, 
and renders a satisfactory excuse for 
his default, the appellate court may, 
in its discretion, set aside the judg- 
ment and direct a new trial, the ac- 
tion of the county court on appeal in 
such case, being a matter of discre- 
tion, is not reviewable on appeal to 
the general term of the supreme 
court); Carevcrve gholbent... (9) SS.4 eo. 
264, 60 SE 674 (holding that, under 
Code Civ. Proc. [1902] § 368, provid- 
ing that if, in a suit before a mag- 
istrate, defendant failed to appear, 
and on his appeal from judgment 
against him it is shown that manifest 
injustice has been done, the court 
may in its discretion set aside or 
suspend judgment and order a new 
trial, an order refusing to reverse 
such a judgment, and to grant a new 
trial and dismissing such an appeal, 
is not appealable in the absence of 
an abuse of discretion). (5) Reas- 
sessment of damages. Lewin vy. Le- 
high Walley R. Co} 169 INS YY. 336,62 
NE 385 (reversal by appellate di- 
vision of an order denying defend- 
ant’s motion for reassessment of 
damages in a personal injury case, 
on the ground of injustice to defend- 


# 
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[§ 437] r. Discretionary Action.°® As a general 
rule, where the decision of the intermediate appel- 
late court was discretionary, appeal or error will not 
lie to review the same in the absence of an abuse of 
But decisions involving discretion are 


ant by admission of certain evidence. 
of injuries, which evidence was made 
a basis for the assessment of dam- 
ages, and was not covered by the al- 
legations of the complaint). (6) 
Modification of judgment as to costs. 
Husted v. Van Ness, 158 N. Y. 104, 
52 NE 645 (modification by appellate 
division of a judgment in an equity 
action by making it with instead of 
without costs). (7) Refusal to mod- 
ify order made on appeal from a sur- 
rogate’s decree rendered upon final 
settlement. Bentley v. Waterman, 78 
N. Y. 623. (8) Discontinuance of ac- 
tion without costs. Petty v. Metro- 
politan St.’ R. Co., 34 Mise: 517; 69 
NYS 1049 (holding that, under Code 
Civ. Proc. § 3191, providing that an 
appeal may be taken to the supreme 
court from an actual determination 
made by the city court of the city 
of New York in certain cases, the 
supreme court had no power to re- 
view an order of the general term of 
the New York city court reversing an 
order of the special term granting 
plaintiff leave to discontinue an ac- 
tion without costs, since the allow- 
ance of costs in the first instance 
was discretionary, and no substantial 
right was involved). (9) Granting 
or refusing extra allowance. Shiels 
v. Wortmann, 126 N. Y. 650, 27 NE 


379. (10) Supplemental pleadings. 
Farmers,“ t..é ae Con ty Bankers 
ete. Tel.) Con loge Na BYs 3425 “Genie 


539 (order of general term reversing 
order of special term granting leave 
to serve a supplemental complaint). 
(11) Judgment on pleadings. Elwood 
v. Roof, 82 N. Y. 428 (order of gen- 
eral term reversing special term or- 
der directing judgment for plaintiff 
for frivolousness of defendant’s an- 
swer). (12) Allowing amendment of 
affidavit for attachment on appeal 
from justice’s court. Sheldon v. Ki- 
vett, 110 N. C. 408, 14 SE 970. (13) 
Dismissal of an appeal by the gen- 
eral term from a decision of the sur- 
rogate granting a motion that a con- 
tested will case be opened to allow a 
witness to’ correct his testimony. 
Martinhoff v. Martinhoff, 81 N. Y. 
641. (14) Dismissal of an appeal by 
the general term for failure to con- - 
form to the provisions of Supreme 
Court Rule No. 41, in regard to serv- 
ing the printed copies of the appeak 
papers. Wetmore v. Wetmore, 137 
N. Y. 623, 33 NE 641. (15) An order 
denying a motion to dismiss an ap- 
peal on ground of irregularity, where 
defendant’s attorneys accepted the 
papers served, without objection, and 
without returning them, and there 
was laches in making the motion. 
Wallace v. Castle, 68 N. Y. 370. (16) 
Setting aside partition sale. Fisher 
v. Hersey, 78 38%.) (LT) SAG= 
firmance or reversal of order vacat- 
ing attachment. Catlin vy. Ricketts, 
91 N. Y. 668; Allen v. Meyer, 73 N. 


Y. 1. Compare infra this. section 
note 3 [c]. (18) Vacation of order of 
reference. Martin v. Windsor Hotel 


Co., 70 N. Y. 101; Smith v. Gould, 34 
Misc. 518, 69 NYS 954. (19) An or- 
der of the appellate division direct- 
ing restitution pursuant to Code Civ. 
Proc. § 1323. Merriam v. Wood, etc., 
Lith. Co., 155 N. Y. 136, 49 NE 685. 
(20) Amendment or correction of 
minutes or record. Baker v. Home 
LL. Ins. Co., 63: .NocY. 1630. (order tof 
the general term affirming a special 
term order amending the clerk’s min- 
utes of the proceedings on trial, by 
striking out a statement therein that 
the court directed the verdict for de- 
fendant, and inserting that plaintiff 
was nonsuited on defendant’s mo- 
tion); Buckingham vy. Dickinson, 54 
N. Y. 682 (order of general term 
amending its record to conform to a 


For later cases, developments and changes in the law see cumulative Annotations, same title. page and note number. 
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generally appealable in case of abuse of diseretion;? | 
and the rule that a discretionary decision is not ap- 
pealable does not apply, where it appears from the 
record that the element of discretion was excluded, 
or that there was no power to render it, or that it 


was based upon want of power.® 
[§ 438] 


late court, 


by. the court of appeals.® 


decision actually made on appeal). 
(21) Rehearing or reargument. Con- 
boy v. Jersey City First Nat. Bank, 
20S Oe. Say Lal Ai Ct) D0, obi. Jed: 
128 (no appeal from order of circuit 
court of appeals denying a petition 
for a rehearing, such a petition being 
addressed to its discretion); Pratt v. 
Union Nat. Bank, 81 N. J. L. 588, 80 
A 492 (denial of a petition for re- 
argument of an appeal to the su- 
preme court, in order that the de- 
feated party might include matter 
erroneously omitted from the state 
of the case by oversight, having been 
in the exercise of discretion, not re- 
viewable on a writ of error by the 
court of errors and appeals). (22) 
Allowance or refusal of certiorari. 
Woglom y. Perth Amboy, 80 N. J. Ll 
469, 78 A 190. Compare infra this 
pees note 3 [f]. 

Peo. v. Cian: LOAN Yep 9 Ong 0) 
NE 141; Kilts v. Neahr, 101 App. Div. 
317; .91 NYS) 945 (holding that thie 
appellate division has power to re- 
view the action of the county court 
in refusing to exercise its discre- 
tionary power to grant a new trial 
an action brought in a justice’s 


Y. 619, 50 NE 291 (order of general 
term affirming or reversing an order 
granting or denying a temporary in- 
junction); Anderson vy. Anderson, 112 
INN 104, 19 NE 427,22 LRA 175; 
Peo. v. Chapin, 104 N. Y.:96, 10 NE 
141; Tolman v. Syracuse, etc., RwCo. 
OOTNe) Were as+ Catlin. v. Ricketts oP 
N. Y. 668; Allen v. Meyer, 73 N. Y. 
1; Tracy v. Selma First Nat. Bank, 
Sia Ne You523" Duryea, ve, Rayner,.11 
Mise. 294, 32 NYS 247. See also 
supra § 289. 

[a] Injunction.—Anderson v. An- 
derson, 112 N. Y. 104, 19 NE 427, 2 
LRA 175 (holding that, while ordi- 
narily no appeal would lie to the 
court of appeals from an order dis- 
solving an injunction, yet, as the 
general term incorporated in its order 
a statement that the order of the 
special term granting the injunction 
was reversed, on the ground that the 
action could not be maintained, a 
question of law was raised which 
was reviewable). 

[b] Mandamus.—Peo. v. Chapin, 
104 N. Y. 96, 10 NE 141 (holding that 
the discretion of the court to grant 
or refuse a writ of mandamus was 
not absolute, but governed by gen- 
eral rules; and the decision of the 
general term reversing the order of 
the special term, and granting the 
writ, was open to review on appeal 
to the court of appeals). 

[ce] Attachment.—(1) Reversal or 
affrmance of an order vacating, or 
refusing to vacate, an attachment, 
claimed as a matter of strict right 
and law (Tracy v. Selma First Nat. 
Bank, 37 N. Y. 523); (2) or where 
the jurisdiction or power of the court 
is involved (Catlin v. Ricketts, 91 


s. Questions of Law or Fact. 
statutes in some jurisdictions, an appeal or writ of 
error will not le from or to the intermediate appel- 
generally or in certain cases, where there 
was a trial of an issue of fact in the lower court.* 
And in New York the jurisdiction of the court of 
appeals is limited to a review of questions of law,° 
and no unanimous decision of the appellate division 
of the supreme court that there is evidence sup- 
porting or tending to sustain a finding of fact or a 
verdict’ not directed by the court, can be reviewed 
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error.’ 


Under 


[§ 440] 


General. 


N. Y. 668; Allen v. Meyer, 73 N. Y. 
1); (8) or where the legal sufficiency 
of the papers on which the attach- 
ment was obtained is alone disputed 
(Duryea v. Rayner, 11 Misc. 294, 32 
NYS 247). 

[d] Security for costs.—Order of 
general term affirming order of spe- 
cial term denying a motion by de- 
fendant that plaintiff be required to 
file security for costs, it appearing 
from the opinion, which was madé 
part of the record, that the decision 
was based upon the ground of a want 
of power: Tolman v. Syracuse, etc., 
OO; CEN ae See 

fe] Application of surety for re- 
lief from bond.—Where the trial 
court’s denial of a surety company’s 
application to be relieved from the 
bond of the committee of a lunatic, 
on which it had become surety for a 
consideration, was affirmed by the 
appellate division, on the ground that 
Code Civ. Proc. 812, authorizing 
such relief, did not apply thereto, 
such denial and affirmance raised a 
question of law for the determination 
of the court of appeals, although the 
application might have been denied 
as a matter of discretion. In re 
Thurber, 162 N. Y. 244, 56 NE 631, 
30 NYCivProce 261. 

[f] Allowing, refusing, or dis- 
missing certiorari.—In New Jersey 
the court of errors and appeals “has 
no authority to review the exercise 
by the Supreme Court of its discre- 
tion about allowing or refusing to 
allow a writ of certiorari, nor to 
review the action of that court where 
the dismissal of such a writ is based 
upon any ground that lies in discre- 
tion. But the dismissal of a writ of 
certiorari, ordered by the Supreme 
Court upon a final hearing of the 
merits, is reviewable.” Woglom v. 
Perth Amboy, 80 N. J. L. 469, 470, 
78 A 190; Middleton v. Robbins, 54 
INE Jee, 66s) 2HAS Aad Stategveebat= 
erson, 39 N. J. L. 489. 

4. Cummings v. Chicago, etc. R. 
Co., 189 Til. 608, 60 NE 51; Fisher v. 
Nubian Iron Enamel Co., 163 Ill. 387, 
45 NE 249; Washington y. Louis- 
ville, ete., R: Co., 136) Tll..49, 26 NE 
op Harzfeld v. Converse, 105 Ill. 


[a] Direction of verdict.—Under 
Appellate Court Act, as amended by 
1h MOUSEHOy a5, ae, providing that, «in 
actions where there was no trial on 
an issue of fact in the lower court, 
appeals and writs of error shall lie 
from the appellate courts to the su- 
preme court where the amount 
claimed in the pleading exceeds one 
thousand dollars, in an action for 
personal injuries in which the dam- 
ages claimed exceed one thousand 
dollars, and the court directs a ver- 
dict for defendant, there is a “trial 
on an issue of fact,’ and an appeal 
to the supreme court does not lie. 
Fisher v. Nubian Iron HEnamel Co., 
163 Ill. 387, 45 NE 249. 


(3.Can)} 50% 


[§ 439] +t. Decisions Relating to Costs. In some 
jurisdictions judgments or orders of intermediate 
appellate courts in relation to the allowance or taxa- 
tion of costs are appealable or reviewable by writ of 
Generally, howeyer, they are not appeal- 
able, either because they are not within the statutes 
allowing appeals or because they are discretionary.® 
But an order otherwise appealable is not the less so 
because it affects only eosts.°® 
E. Dependent upon Rendition, Form, or 
Entry of Judgment, Order, or Decree!°—1. Neces- 
sity for Formal Judgment, Order, or Decree—a. In 
As we have seen, the existence in the rec- 
ord of a final or appealable interlocutory judgment, 
order, or decree is a jurisdictional fact,’+ without 
which an appeal or writ of error cannot be enter- 
tained, even by consent of the parties;1? and, there- 
fore, an appeal or writ of error will not lie, unless 


5. Code Civ. Proc... § 191 subd. 3; 
Brie R. Co. v. Steward, 170 N. Y. 172, 
63 NE 118; Bronxville v. New York, 
etcs. Dract,, €o:, 46.4 ppp Dives oaa oat 


eoeL. 719. See also Courts [11 Cye 
[a] From refusal to amend order 


of dismissal.—No appeal lies to the 
court of appeals from a refusal to 
amend an order of dismissal so as 
to have it appear that the hearing 
took place on a certain stipulation, 
where the making of the stipulation 
was denied by opposing affidavits, it 
not’ being a question of law. Peo. 
Tepe 259) Ne Wer Hide Sas 
[b] A finding made without evi- 
dence to sustain it is a ruling upon 
a question of law. Israel» vy. Man- 
Bale R. Co., 158 N. ¥. 624, 53) NE 
[c] An appeal would not lie, even 
by consent of the parties, from an 
order of the general term reversing, 
“upon the law,’ an order denying a 
motion for a new trial, in an action 
tried before a jury, where there was 
a conflict of evidence. Hoes v. Edi- 
son Gen. Hlectric Co., 150 N. Y. 87, 
44 NE 963. 
6. Code Civ. Proc. § 191 subd 4. 
7. ) Porter syo Walliams: 225 sAda- 


{a] Allowing execution for costs. 
—In Pennsylvania, the act of March 
20, 1810, providing that the judgment 
of the court of common pleas shall be 
final on all proceedings removed by 
certiorari by the said court, and no 
writ of error shall issue thereon, does 
not apply to the court’s decision in 
allowing an execution for costs on 
reversal on certiorari of a justice’s 
dudement Palmer vy. Lacock, 107 Pa. 


8. Canfield v. Bostwick, 22 Conn. 
270 (refusal of superior court to 
tax costs on appeal from probate 
court); Union Trust Co. v. Whiton, 
78 N. Y. 491 (order of general term 
affirming order of special term di- 
recting a retaxation and disallowing 
costs of appeal); Younghanse v. Fin- 
gar, 47 N. Y. 99: Hoe v. Sanborn, 36 
N. Y. 93;- Clarke v. Rochester, 34 
355; McClure v. Niagara, 3 
5 (N. ¥.) <838, 40 TranscrwAe 
4 AbbPrNS 202: Barker vy. 
White, 1 Abb. Dec. (N. Wade eye 8: 
Keyes 495, 617, °3 Transer. A. 86, 5 


AbbPrNS "424; Beattie v. Qua, 15 
Barb: CNe Wiihis2e Starrs Cash" Car 
Co. v. Reinhardt, 6 Mise. 365, 26 


NYS 746; Robinson v. State, 87 Tex. 
562, 29 SW 649. 


9. McGregor v. Comstock, 19 N. 
PES, Gioale 
; tee Entry of judgment see infra 


Necessity for taxation of or judg- 
ment for costs see supra § 284. 

Order Pane judgment or decree see 
infra § 4 

11. 


Sot ‘supra § 256. et seq. 
12. 


See supra §§ 125, 256. 


508” [S.Cidat 


such a judgment, order, or decree in the court below 
has been actually rendered or made,'* and appears 
on the record.’* A judgment or decree must be com- 


13. U. S.—Nelson v. Wood, 210 
Fed. 18, 126 CCA 598. 

Ala.—Butterworth v. Cathcart, 168 
Ala. 262, 52 S 896; Long v. Holley, 
157 Ala. 514, 47 S 655; Chambers v. 
Morris, 144 Ala. 626, 39 S 375; Fer- 
rell v. Opelika, 144 Ala. 135, 39 S 
249; Barnemann vy. Morrison, 132 Ala. 
638, 32 S 649; Richter v. Koopman, 
131 Ala.’399, 31 S 32; Memphis, etc., 
R. Cox. v. Martin, 131 Ala.: 269,308 
827; Cowan v. Campbell, 131 Ala. 211, 
31 S 429; Tinney v. Central of Geor- 
gia R. Co., 129 Ala. 523, 30 S 628; 
Sloss Iron, ete., Co. v. Knowles, 129 
Ala. 410, 30 S 584; Tutwiler Coal, 
etc., Co. v. Enslen, 129 Ala. 336, 30 S 
600; Jacobs v. Bogart, 128 Ala. 678, 
29 S 645; White v. Whatley, 128 Ala. 
524, 30 S 738; Burgin v. Ivy Coal, 
etc., Co., 127 Ala. 657, 29 S 67; Crow- 
der v. Red Mountain Min. Co., 127 
Ala. 254, 29 S 847; Baldwin vy. Roman, 
126 Ala. 266, 28 S 40 (garnishment) ; 
Weissinger v. State, 11 Ala. 540 
(holding that a statement of the 
questions arising in a case does not 
supply the place of a judgment); 
Irby v. Kaigler, 6 Ala. A. 91, 60 S 
418; Lasséter v. Deas, 2 Ala. A. 469, 
57 S 49. 

Ark.—Mallett v. Hampton, 94 Ark. 
119, 126 SW 92; Womack vy. Connor, 
74 Ark. 352, 85 SW 783. 

Cal.—Alpers v. Bliss, 145 Cal. 565, 
79 P 171; Devlin v. Rydberg, 132 Cal. 
324, 64. P 396; Taber v. Bailey, 22 
Cal TAN GL 2135 Orb Badsall: iv. 
Case lbeCals A. 54157115 P38 0F 

Del.—Hession v. Wilmington, 16 
Del. 1, 42 A 422 (where the jury dis- 
agreed and no judgment was ren- 
dered). * 

Fla.—Pittsburg Steel Co. v. Streety, 
60 Fla. 188, 53 S 505; Pensacola Bank, 
ete., Co. v. St. Petersburg Nat. Bank, 
50 S 414; Jones v. Tyler, 58 Fla. 290, 
543, 50 S 2838, 1039; Mizell Live Stock 
Cosv. Jed. MeCaskill, Coo Blav i183, 
49 S 501; Mitchell v. St. Petersburg, 
etc., R. Co., 56 Fla. 497, 47 S 794; 
Carlson v. Ziehme, 51 Fla. 226, 40 S 
502 


Ga.—Thomas County Comrs. v 


Hopkins, 118 Ga. 6438, 45 SE 433; 
Buford v. Kennedy, 85 Ga. 212, 11 
SE 561. 


Hawaii.—Kaehu v. Namealoha, 20 
Hawaii 516; Farley v. Makee Sugar 
Co., 18 Hawaii 267. 

Ida.—Bissing v. Bissing, 19 Ida. 
777, 115 P 827; Havens v. Stewart, 
7 Ida. 298, 62 P 682. 

Ill.— Hutchinson v. Ayers, 117 Ill. 
558, 7 NE 476; Lynch v. America 
Spare Motor Wheel, 178 Ill. A. 510; 
Ertl v. Aevermann, 177 Ill. A. 422; 
Wabash R. Co. v. Baskerville, 111 Ill. 
A. 9; Harvey v. Cochran, 103 Ill. A. 
576. 

Ind.—Marion County v. Huston, 
(A.) 103 NE 1090; Hallagan v. Tan- 
ner, 32 Ind. A. 655, 70 NE 556; Hol- 
lingsworth v. Hollingsworth, 29 Ind. 
A. 556, 64 NE 900. 

Ind. T.—Munyos vy. Filmore, 4 Ind. 
T. 619, 76 SW 257. 

Iowa.—Thompson v. Great Western 
Ace. Assoc., 136 Iowa 557, 114 NW 
31; Hews v. Stonebreaker, 132 Iowa 
608, 109 NW 1092; State v. Salyers, 
106 NW 516; Overhouser v. American 
Cereal Co., 128 Iowa 580, 105 NW 113; 
Crowley v. Richards, 89 NW _ 103; 
Lemmon v. Guthrie Center, 113 Iowa 
36, 84 NW 986, 86 AmSR 361; War- 
der v. Schwartz, 65 Iowa 170, 21 NW 
502. 

Kan.—Paola v. Flanagan, 64 P 620; 
Jones y. Carter, 60 Kan. 855, 565 P 
345. 

Ky.—Bennett v. Knott, 112 SW 849; 
Com. v. Stegala, 3 KyL 686. 

La.—Mitchell v. Shreveport Creo- 
soting Co., 123 La. 957,49 S 655; 
Frazier v. Vance, 6 Rob. 271 (an 


appeal by an intervener); Whitte- 
more v. Watts, 4 Rob. 47. 
Me.—Butterfield v. Briggs, 92 Me. 


a 


APPEAL AND ERROR 


randum.?° 


49, 42 A 229 (trustee process); Gil- 
patrick vy. Glidden, 82 Me. 201, 19 A 
166. 

Md.—Hayman v. Lambden, 97 Md. 
33, 54 A 962; Phillips v. Pearson, 27 
Md. 242. 

Mass.—Plaisted v. Cooke, 181 Mass. 
118, 63 NE 132; Robinson v. Mutual 
L. Ins. Co., 170 Mass. 369, 49 NE 
645; Case v. Ladd, 2 Allen 130; In 
re Cooke, 15 Pick. 234. 

Mich.—In re Vetter, 162 Mich. 109, 
127 NW 306; Barribeau v. Detroit, 
146 Mich. 392, 109 NW 665. 

Minn.—Holliston vy. Ernston, 120 
Minn. 507, 1389 NW 805; Doran v. 
Kennedy, 117 Minn. 535, 136 NW 
1134; Nikannis Co. v. Duluth, 108 
Minn. 83, 121 NW 212. 

Miss.—Gabbart v. Bauer, 38 S Pa 
Hayden vy. State, 81 Miss. 55, 32 
922 [quot Cyc] (a criminal ee 
Wharton v. State, 41 Miss. 680. 

Mo.—Loli v. Central Coal, ete., Co., 
254 Mo. 330, 162 SW 148; Jones v. 
Gibson, 55 Mo. 251; Silvey v. Sumner, 
51 Mo. 199; Freeman y. McCrite, 165 
Mo. A. 1, 147 SW 1102; “Warren v. 
Vanderveer, (A.) 140 SW 639; Bick 
v. Umstattd, 137 Mo. A. 270, 117 SW 
642; State v. Turner, 113 Mo. A. 538, 
87 SW 464; Lyons v. Rollinson, 109 
Mo. A. 68, 82 SW 646. 

Mont.—State v. Highth Judicial 
Dist) (Ct, 32h Mont. 37 (9. ue 5465 
Musigbrod vy. Hartford, 30 Mont. 273, 
76 P 563; Kinman v. Scheuer, 30 
Mont. 73, 75 P 690; Murphy v. King, 
6 Mont. 30, 9 P 585; Beattie v. Hoyt, 
3 Mont. 140. 

Nebr.—Omaha First Nat. Bank v. 
Cooper, 89 Nebr. 632, 131 NW 958; 
Stewart v. Raper, 85 Nebr. 816, 124 


NW 472; Anderson vy. Carlson, 85 
Nebr. 711, 124 NW 145; Fauber v. 
Keim, 84 Nebr. 167, 120 NW 1019; 


Hayward v. Fisher, 78 Nebr. 364, 110 
NW 984; Marrow v. Gilbert, 52 Nebr. 
195, 71 NW 1014. 

N. J.—Stagway v. Riker, 88 A 1067; 
Stein v. Goodenough, 69 N. J. L. 635, 
56 A 701; Den v. Fen, 21 N. J. L. 700. 

N. Y.—In re Callahan, 139 N. Y. 51, 
34 NE 756 [aff 66 Hun 118, 20 NYS 
824]; Tisdale v. Moore, 146 App. Div. 
561, 181 NYS 141; Danzig v. Baroody, 
M40 App.sabDivar os2.metes INES 87/97 
Gaskell v. Nolte, 138 App. Div. 875, 
123 NYS 442; Mann v. Press Pub. Co., 
133 App. Div. 29, 117 NYS 779; Brown 
v. Leary, 100 App. Div. 421, 91 NYS 
463; Boyd v. Cronkrite, 10 Hun 574; 
Browning v. Moses, 60 Mise. 111, 111 
NYS" 651; Binder’ |v.” Robinson, 69 
Mise. 155, 110 NYS 229; Starr v. Sil- 
verman, 25 Mise. 784, 55 NYS 611; 
Piercy v. Sire, 119 NYS 225; Schuster 
Vea AVScott, =1 109 NIVS 2 ah0te Bink: 
Standard Bread Co., 110 NYS 205; 
Walkley v. Cupeta, 107 NYS 40. .See 
Edinger v. McAvoy, 134 App. Div. 
869, 119 NYS 327 (judgment entered 
prior to filing of proper decision). 

N. C.—Carter v. Elmore, 119 N. C. 
296, 26 SE 385; Fisher v. ‘Carroli,: 46 
a & rag pe McKenzie v. Little, 31 N. 

Oh.—Wilson v. Holeman, 2 Oh. 253; 
Reed v. De Wolf, Wright 418. 

Or.—Holmes v. Cole, 51 Or. 483, 
94 P 964; Thornburg vy. Gutridge, 46 
Or. 286,580 P 100. 

Pa.—Brown v. Hughes, 244 Pa. 397, 
90 A 651; Lipsky v. Stolzer, 236 Pa. 
151, 84 A 688; St. Clair Borough v. 
Souilier,, 234° Pa. °27, "82 A’ 1099." In 
re Paxson, 225 Pa. 204, 73 A’ 1114; 
Kenworthy v. Equitable Trust Co., 
218 Pa. 286, 67 A 469; Keystone 
Brewing Co. v. Canavan, 218 Pa. 161, 
67 A 48; Watkins v. Hughes, 206 Pa. 
526, 56 A 22; Fitzpatrick v. Morti- 
mer, 41 Pa. Super. 587; Philadelphia 
v. Miller, 27 Pa. Super. 11; Wolff v. 
Wilson, 25 Pa. Super. 266; Dorscheim- 
er’s Hst., 9 Pa. Super. 422. 

Ss. C.—Warren v. Wilson, 89 S. C. 
108, 71 SE 513; McCown v. Rucker, 88 
S. C. 180, 70 SE 455; Brock v. Kirk- 
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plete and certain in itself, and must appear to be 
an adjudication of the court, and not a mere memo- 
Recitals or memoranda of the clerk do 


patrick, 69 S. C. 231, 48 SE 72; Brown 
v. Pechman, 55 S. C. 555, 33 SH 732. 


Ss. D.—Nordin vy. Berner, SSeS ES 
611, 91 NW 308. 
Tex.— Ewing Ven Kinnard, 3 oeinex. 


105; Hedrick v. Kilgore, 57 Tex. Civ. 
A. 47, 121 SW 892. 

Wash.—In re Christensen, 77 Wash. 
629, 188 P 1; Robertson v. Shine, 50 
Wash. 433, 97 P 497. 

W. Va.—-De Armit v. Whitmer, 63 
W. Va. 300, 60 SE 136; Ritchie Coun- 
ty Bank v. Bee, 60 W. Va. 386, 55 SH 
880; Pickens:v. Daniels, 58 W. Va. 
327, 331, 52 SH 215) ficit Cyc; seiligy, 
Cronin, 56 W. Va. 174, 182, 49 SH 
132 [cit Cyc]; Armstrong v. Ross, 56 
W. Va. 16, 18, 48 SE 745 [cit Cyc]; 
Corley v. Corley, 53 W. Va. 142, 44 
SE 132, 47 SE 145; Chrislip v. Teter, 
43 W. Va. 356, 27 SE 288. 

Wis.—Newton vy. Superior, 146 Wis. 
308, 130 NW 242, 181 NW 986; Web- 
ster-Glover Lumber, etc., Co. v. St. 
Croix Co., 63 Wis. 647, 24 NW 417. 

Can.—Matter of Cushing Sulphite 
Fibre Co., 36 Can. S. C. 494... Com- 
pare L’Association Pharmaceutique 
de Quebec v. Livernois, 30 Can. S. '‘C. 
400 (appeal from judgment not pre- 
cluded by refusal of lower court to 
pass upon questions). 

N. B.—Tozer v. McIntosh, 39 N. B. 
550 (judgment entering verdict for 
plaintiff but reserving leave to de- 
fendant to move for nonsuit not suf- 
ficient on which to predicate appeal). 

Ont.—Williams v. Crow, 10 Ont. A. 
301 (entry of verdict treated as di- 
rection to enter gudement) McGuire 
vy. Laing, 19 U. Q. B. 50 

[a] Summary pedeckings by land- 
lord.—Where, in summary proceed- 
ings by a landlord to recover real 
estate, no final order granting pos- 
session or awarding costs to defend- 
ant was made, as required by Code 
Civ. Proc. § 2249, but only an order 
dismissing the proceeding was en- 
tered, no appeal can be taken from 
Buen order. Sipp v. Reich, 88 NYS 

{b] An order reciting that plain- 
tiffs have consented to a modification 
and amendment of the judgment and 
denying defendant’s motion for a 
new trial is not the entry of a modi- 
fied judgment from which an appeal 
can be taken. Taber y. Bailey, 22 
Cave Ar61 7.213522) (975: 

Order for judgment or decree see 
infra § 460. 

Decree nisi see supra § 261. 

14. Entry of peoeewe order, or 
decree see infra § 462 

 eperinn 2 on record see infra § 1622 
et se 

15. Ala.—Chambers v. Morris, 144 
Ala. 626, 39 S 375; Ferrell v. Opelika, 
144 Ala. TB Be) S 249 (holding that 
an entry of a ruling on a motion to 
strike or quash, or on demurrer to a 
complaint, “being duly considered by 
the court, is by the court overruled,” 
is but a ‘memorandum of the ruling, 
and not a sufficient judgment to au- 
thorize review); Bell v. Otts, 101 Ala. 
186— Te Sit4e5 46 AmSR 117 (where 
the’ record showed a verdict giving 
damages to plaintiff, and that “judg- 
ment is rendered against defendants, 
Samuel Mace and Henry Edwards, 
for the land sued for, together with 
all the costs in this behalf, for which 
execution may issue,” and it was 
held that this was not a judgment 
that would support an appeal). 

Ill.—Alton_v. Heidrick, 248 Tll. 76, 
93 NE 386; Lynch v. America Spare 
Motor Wheel, 178 Ill. A. 510; Metzger 
v. Morley, 83 Ill. A. 113 [ate 184 Til. 
81, 56 NE 299]. 

Nebr.—Fauber v. Keim, 84 Nebr. 
hoe a NW 1019 

Y.—In re Callahan, L392 NYE 
2d Ni 756 [aff 66 Hun 118, 20 NYS 

Wash.—In re Christensen, 77 Wash. 
629,,1388°P 2. 


—<, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


not constitute a formal judgment from which an ap- 
peal or writ of error will lie.® The judgment need 
not be technical and formal, and immaterial defects 
in form will not render it unappealable. 
not contain the technical phraseology “‘ consideratum 
est,’’ or other technical words or phrases, but it is 
sufficient if it otherwise appears that there is a final 


W. Va.—Pickens v. Daniels, 58 W. 
Wan 82, Sol, 52) SH 2i>) ficitmCeyel; 
Hill v. Cronin, 56 W. Va. 174, 182, 49 
SE 132 [cit Cyc]; Armstrong v. Ross, 
56 W. Va. 16, 18, 48 SE 745 [cit evel 

Can.—BEllis v. Reg., 22 Can. S. 


“16. Birmingham, UR, ete, Co.) v: 
Baker, 126 Ala. 135, 28 S 87; McDon- 
ald v. Alabama Midland R. Co., 123 
Ala. 227, 26 S 165; Metzger v. Mor- 


ley, 184 Ill. 81, 56 NE 299 [aff 83 
Ill. A. 113]. See infra § 462. 
17. U. S.—Brown v. Parker, 97 


Fed. 446, 38 CCA 261 (nolding that, 
where, in an action by an assignee 
for the benefit of creditors for the 
conversion of property claimed to 
have passed under the assignment, 
the judgment rendered was in form 
merely against plaintiff for costs in 
ia blank amount, but it recited that it 
was entered on a verdict for defend- 
ant returned by direction of the 
court, plaintiff could prosecute error 
for the reversal of such judgment, 
its practical and legal effect being to 
‘determine adversely his right to the 
property). 

Ala.—Moore v. Nee: etc., Co., 
137 Ala. 495, 34 S 61 

Baty mas p. Monod: 69 Ark. 48, 60 
SW 3 

Cal. LUTE cere ee ‘v. Pryor, 150 
Cal. 1, 87 P 616. 

Fla.— Williams v. Hutchinson, 26 
Fla. 513, 7 S 852; Sedgwick v. Daw- 
kins, 18 "Fla. 335. 

Zil.—Johnson v. Gillett, 52 Til. 358 
(where it was recited that “The court 
this day, after due deliberation, re- 
jects the claim’); Wells v. Hogan, 1 
Ill. 337 Cwhere the order of the court 
was absolute that a writ of restitu- 
tion should issue, unless defendant 
executed a bond within a certain 
time, and it did not appear that the 
bond was executed, and the judgment 
was held to be sufficiently formal). 

Ind.—Koons v. Williamson, 90 Ind. 


DOE 
National Hatchet 


Iowa.—Owen_ v. 
Co., 147 Iowa 393, 121 NW 1076, 126 
: ete, oR. 


NW 333 
Kan.—White v. Atchison, 

Co., 74 Kan. 778, 88 P 54, 11 AnnCas 
550 (holding that, where a demurrer 
to plaintiff’s evidence is sustained, 
and thereafter a judgment is ren- 
dered in favor of defendant for the 
costs,of the action, in the absence 
of some special reason to the con- 
trary this will be deemed a final 
judgment, although the entry neither 
refers to defendant’s going hence 
without day or to plaintiff’s tak- 
ing nothing by his action, nor con- 
tains any equivalent expression). 


Md.—Wilkin Mfg. Co. v. Melvin, 
116 Md. 97, 81 A 879. 
Mass.—Tappan v. Bruen, 5 Mass. 


193. 

Mich.—Perrin v. Lepper, 72 Mich. 
454, 40 NW 859. 

Minn.—A#tna Ins. Co. v. Swift, 12 
Minn. 437. 

Mo.—Boggess v. Cox, 48 Mo. 278 
(holding that, where a nonsuit is 
taken, in order to justify an appeal 
or writ of error, the judgment 
should formally set out. “that it, is 
by the court therefore considered 
and adjudged that the plaintiff take 
nothing by his writ, and that the de- 
fendant go therefrom without day 
and recover of the plaintiff thereof 
his costs’). Compare supra §§ 332, 
333. 


IN. J.—Tomilinson «. Armour, 75 
N. J. L. 748, 70 A 314, 19 LRANS 


1923. 
N. Y.—Saal vy. South Brooklyn R. 
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injured.17 


Thus it need 


Co., 122 App. Div. 364, 106 NYS 996; 
Matter of Hudson Water Works, 111 
App. =. Div..°860, 98 NYS.33 (order 
denying motion with privilege of re- 
newal). 

S. D.—Heegaard v. Dakota L. & T. 
Co., 3S. D. 569, 54 NW 656. 

Tex.—Staacke v. Walker, (Civ. A.) 
73 SW 408 (holding that the failure 
of a judgment to state the formula 
‘that defendants go hence without 
day’? did not affect its finality). 

W. Va.—Ritchie County Bank v. 
Bee, 60. W. Va. 386, 387, 55 SH 380 
[quot Cyc]. 

[a] In Massachusetts, although a 
docket entry showing the overruling 
of a demurrer merely recites, ‘‘De- 
murrer overruled,’ and there is no 
formal interlocutory judgment, never- 
theless an appeal may be taken from 
the order, under Rev. L. c 159 §§ 25-— 
27, providing for appeals from inter- 
locutory decrees. Nelson Theatre 
Gee v. Nelson, 216 Mass. 30, 102 NE 

[b] An entry, “bill dismissed,” 
upon the docket in a suit in equity 
is of itself a final decree. Snell v. 
Dwight, 121 Mass. 348. 

[ce] Denial of intervention.—An 
order clearly showing a denial of 
a right of intervention, and forbid- 
ding the filing of a complaint, is 
sufficient to form the basis of an ap- 
peal without any more formal ver- 
bose judgment. Dollenmayer  v. 
yaks qe Cal.1l,--8.7, PB: 616: 

Ala.—Long v. Holley, 157 Ala. 
514 “47 S 655 (holding that a judg- 
ment entry, ‘‘Demurrer to replica- 
tion is sustained,’ does not import a 
judgment on a demurrer to the repli- 
cation, so as to support an appeal); 
Wallace v. Crosthwait, 139 Ala. 529, 
86 S 622; Barnemann vy. Morrison, 132 
Ala. 638, 639, 32 S 649 (holding that 
there was no judgment which would 
support an appeal, where, on trial 
of, a contest of a claim of exemp- 
tion against execution, the court 
made a special finding of the facts, 
and at the conclusion stated: “On the 
facts, the court is of the opinion 
that the defendant did not acquire 
a homestead ...and that the same 
was not exempt to him.... Judg- 
ment is accordingly rendered in favor 
of the plaintiff against the defendant 
for the costs ...and the property 
levied on...is hereby condemned 
to sale’—this being but part of the 
findings); Tinney v. Central of 
Georgia .R.. Co., 129 Ala: 523, 30S 
623; Sloss Iron, ete., Co. v. Knowles, 
129 Ala. 410, 30 S 584; Tutwiler Coal, 
ete,, Co. v., Enslen, 129, Ala. 336, 30 
S 600. 

Colo.—Skinner v. Beshoar, 2 Colo. 
83 


Fla.—Mizell Live Stock Co. Vite dls Si 
McCaskill Co., 57 Fla. 118, 49 S 501. 

Ida.—Grey v. Cederholm, 2 Ida: 
(Hasb.) 34, 3 P 12 (where the court 
refused to entertain an appeal where 
the probate court docket entry 
showed that complaint was filed, 
summons issued and served, demur- 
rer to complaint filed, and also en- 
try of fees for overruling demurrer 
in entering default, for entering final 
judgment, certifying copy for roll, 
docketing judgment, making judg- 
ment roll, and sheriff’s fees and dam- 
ages). 

Ill.—Alton vy. Heidrick, 248 Ill. 76, 
93 NE 386; Peo. v. Severson, 113 Ill. 
A. 496. 

Mass.—Plaister v. Cooke, 181 Mass. 
118, 63 NE 132 (holding that, where 
an order was entered that suit be 
dismissed for want of prosecution, 


(Cray. 599 


judgment and that the party complaining may be 
But, 
trinsically and distinctly, and not inferentially, that 
the matters in the record have been determined in 
favor of one of the litigants, or that the rights of 
the parties in litigation have been adjudicated.** 
seems, however, that the party whose duty it was to 


in substance, it must show in- 


It 


unless the master’s report be filed 
on or before a certain date, and the 
report was not filed, but no further 
decree was entered, except one dény- 
ing a motion thereafter made to ex- 
tend the time for the filing of the 
report, as no formal decree of dis- 
missal had been entered, the case 
was still on the docket of the trial 
court, and an appeal therefrom would 
be dismissed). 

Mo.—Jones v. Gibson, 55 Mo. 251; 
Rubey v. Shain, 51 Mo. 116 (where 
it was held that the appeal was not 
supported by an entry that ‘‘the de- 
murrer was by the court overruled, 
to which ruling the defendant at the 
time excepted, and defendants filing 
no further pleadings, judgment is 
rendered for plaintiff’); Boggess v 
Cox, 48 Mo. 278; Freeman v. McCrite, 
165 Mo. A. 1, 147 SW 1102; Warren v. 
Vanderveer, (A.) 140 SW 639; Bick v. 
Umstattd, 137 Mo. A. 270, 117 SW 642 
(holding that, where a judgment re- 
cited that plaintiff’s motion to strike 
a part of the amended answer was 
sustained, and that the court, upon 
its own motion, ruled that the peti- 
tion did not state a cause of action, 
wherefore plaintiff refused to plead 
further, and, on defendant’s applica- 
tion, the cause was ordered dis- 
missed, but it did not appear that 
a demurrer was filed to the petition, 
this was not a final, appealable judg- 
ment); A. A. Cooper Wagon, etc., Co. 
v. Cornell, 1381 Mo. A. 344, 111 SW 
521 (holding that an entry, on the 
hearing of a demurrer: ‘Plaintiff re- 
fusing to plead further, it is there- 
fore ordered and adjudged that 
plaintiff take nothing by this suit 
and that plaintiff pay all costs here- 
in laid out and expended’’—but not 
discharging defendant, or giving 
him judgment for costs, or that he 
have execution, was not such final 
judgment as would support an ap- 
peal); Lyons v. Rollinson, 109 Mo. A. 
68, 82 SW 646. 

Mont.—Butte, ete, Cons. Min. Co. 
v. Montana Ore Purchasing’ Co., 27 
Mont. 152, 69 P 714 (holding that an 
order, ‘Demurrer herein... sus- 
tained, and, plaintiff not desiring to 
amend complaint, judgment is... 
entered in favor of defendants and 
against plaintiff for costs of suit,” 
does not distinctly show that the 
rights of the parties are thereby 
finally determined, and therefore is 
not appealable). 

Nebr.—Fauber v. Keim, 84 Nebr. 
167, 120 NW 1019 (holding that a 
final judgment was not disclosed by 
a journal entry which merely recited 
the submission of the cause to the 
court and concluded: “The court 
finds for the defendant and judgment 
of dismissal. Plaintiff excepts to 
findings and judgment’); Bradford v. 
Higgins, 31 Nebr. 192, 47 NW 749. 

N. Y-—Gaskell v. Nolte, 138 App. 
Div. 875, 123 NYS 442; Swarthout v. 
Custisne teie Nie ive 415: Howland v. 
Coffin, 47 Barb. 653, 30 HowPr 300 
(holding that an appeal would lie 
from a direction that plaintiff recover 
a specified amount, and defendant a 
like amount, and that they offset 
each other); Farrington v.. O’Conner, 
6 Daly 209; Sipp v. Reich, 88 NYS 
960. Compare Central Trust Co. v. 
aia York City, etc., R. Co, 42 Hun 

N. C.—Carter v. Elmore, 119 N. C. 
296, 26 SE 35 (holding that, where 
an entry of judgment recited: ‘This 
cause» coming on to be heard, and 
the issue of no debt having been sub- 
mitted to the jury, and they having 
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see that a proper judgment was entered may be 
estopped to object on appeal by the other party that 
the judgment entered is not in form final.’® Error 
will not he on a rule to ascertain what amount of 
money is due on a previous judgment.”° The judg- 
ment must show against whom it is rendered.*? 
When a writ of error is sued out, the court to which 
it is directed will return the facts truly, and the 
reviewing court will determine whether there is any 
judgment which can be reviewed.”” 

Refusal or failure to enter judgment or to adjudi- 
cate. As a general rule there is no such final judg- 
ment, order, or decree as will support an appeal or 
writ of error where the court merely refuses to ren- 
der or enter a judgment,?* or where it refuses or 
fails to take action or to adjudicate in a matter in 
controversy.”4 But a refusal to adjudicate may in 
some cases be equivalent to a judgment or decree, so 
as to authorize an appeal;?> and in some jurisdic- 
tions an appeal lies from refusal to enter a judgment 
by default.?° 

Costs are an incident or appendage of the judg- 
ment; but, as a rule, a judgment for their recovery 
is not a decision of the matter in issue, and is, there- 
fore, no such final judgment as can by law come 
within the revisory power of the appellate court.?7 

A peremptory writ of mandamus was regarded 
at common law as the final determination of the 
rights of the parties, but 1t was necessary to enter 
found tHat the defendant... is in- 


debted to the plaintiff . . . inthe sum 
of,” ete., “and all costs of this action, 


out, 
of the record. 


APPEAL AND ERROR 


ment of the complaint was struck 
and thereafter formed no part 
Visalia Bank vy. Cur- 


[§§ 440-441 : 
a formal judgment before the case could be reviewed 
by an appellate court.?® And in most jurisdictions, 
under the statutes, a formal judgment must be ren- 
dered as the basis for the peremptory writ before it 
can issue, and no appeal will lie from a peremptory 
writ as such.?® In some jurisdictions, however, 
where the relator may demur to the return, the 
award is a formal judgment, and a writ of error or 
appeal will lie.®° . 

Judgment entered by prothonotary. In Pennsyl- 
vania no appeal les from a judgment by the pro- 
thonotary,, entered as a matter of course, but relief 
must be asked from the court in which it is entered, 
and from an order denying the same, the appeal may 
be taken.*? 

An award of arbitrators entered by the prothono- 
tary in Pennsylvania, but not by the court, will not 
support a writ of error.3? 

Review of intermediate order. One who seeks the 
benefit of a statute allowing the review of an inter- 
mediate order on appeal from the judgment in the 
action must see that judgment is rendered in the 
lower court after the making of the order sought to 
be reviewed.*% 

[§ 441] b. Verdict or Findings. Unless allowed 
by express statutory provision,** a writ of error or 
appeal will not he from the verdict of a jury without 
an entry of judgment thereon,®> or from the mere 
finding of facts or conclusions of law by the court 


W. Va.—De Armit v. Whitmer, 63 
W. Va. 300, 60 SE 136; Ritchie Coun- 


to be taxed by the clerk,” and there 
was no further entry, there was no 
judgment, and an appeal would not 


lie). 
Tex.—Bradshaw v. Davis, 8 Tex. 
344; Hancock y. Metz, 7 Tex. 177; 


Scott v. Burton, 6 Tex. 322, 55 AmD 
782. 


W. Va.—Pickens v. Daniels, 58 W. 
Ware od ly nooks, Pome SE (215. Lert eCye lis 
Corley v. Corley, 53 W. Va. 142, 44 
SE 132, 47 SE 145. 

Can.—Ontario, ete, R. Co. v. 
Marcheterre, 17 Can. S. C. 141; Atty.- 
Gen. v. Atty.-Gen., 14 Can. S. C. 736. 

19. Gaines v. Vandecar, 59 Or. 187, 
115 P 721, 1122 (holding that, where 
a judgment, entered on motion of de- 
fendant, recited an order sustaining 
a demurrer to the complaint, and 
that plaintiff had failed to amend, 
and merely awarded costs to defend- 
ant, but did not order the ‘complaint 
dismissed, defendant could not first 
urge, on motion to dismiss plain- 
tiff’s appeal, that the judgment was 
not final, it being defendant’s duty 
to see that a proper judgment was 
entered). 

20. Stockley v. Bewley, 11 Del. 14. 


21. Grey v. Cederholm, 2 Ida. 
(Hasb.) 34, 3 P 12; Robinson ’ vy. 
Tousey, 6 Blackf. (Ind.) 256. 

22. Jessup v. Cook, 1 N. J. L. 124. 

23. See supra § 342. 

24. Chrislip v. Teter, 43 W. Va. 


356, 27 SE 288 (holding that, where 
the defendant in a suit to set aside 
a deed of conveyance as fraudulent 
filed his answer in the nature of a 
cross bill, and praying affirmative 
relief,.and the court failed to take 
any action thereon or to adjudicate 
in the matter of the relief, in the 
absence of such action there was 
nothing of which the appellate court 
could take jurisdiction); Webster- 
Glover Lumber, etc., Co. v. St. Croix 
County, 63 Wis. 647, 24 NW 417. 
And see Mason First Nat. Bank v. 
Vander Stucken, (Tex. Civ. A.) 37 
SW 170. 

[a] There is no authority for an 
appeal from the refusal of the court 
to render judgment upon matters 
which are supported by neither aver- 
ment nor evidence, as where an aver- 


tis) L3IsCaliT18s'63 Pse45 

[b] Refusing to entertain a mo- 
tion is not appealable. Mayall v. 
Burke, 10 Minn. 285. 

[c] One of two or more claims un- 

adjudicated.—Where, in an action to 
establish claims against an estate on 
two notes executed by the decedent, 
the jury, to whom both claims were 
submitted on issues made by the 
pleadings, found for plaintiff as to 
the claim based on one of the notes, 
but neither the verdict nor the judg- 
ment mentioned the other claim, it 
was held that no appeal would lie 
from the action of the court on the 
unadjudicated claim. Mason First 
Nat. Bank v. Vander Stucken, (Tex. 
Civ. A.) 37 SW 170. 
' 25. Chandler v. Stockton, 2 Tenn. 
Ch. A. 488 (holding that, where de- 
fendants to a bill in chancery an- 
swered admitting that they were 
claiming the land in controversy, 
that they had entered upon it and 
cut timber upon it, and that at the 
proper time they would exhibit their 
title papers thereto, but failed to-do 
so or to advance proof showing their 
right to enter upon the land, etc., the 
refusal of the chancellor to adjudge 
anything with respect to defendants 
was equivalent to a dismissal of the 
bill as to them, and, in effect, a 
final decree adjudicating that they 
had the right to enter upon the land 
and cut and remove timber there- 
from, and such nonaction was there- 
fore subject to review by appeal). 

26. See infra § 452. 

27. Ala.—Butterworth vy. Cathcart, 
168 Ala. 262, 52 S 896 (holding that 
an order directing execution against 
sureties of a nonresident plaintiff for 
costs is unappealable’for want of a 
judgment against the sureties). 

Fla.—Bell v. Niles, 60 Fla. 31, 53 
S 714; Blanton v. West Coast R. Co., 
58 Fla. 169, 50 S 945; McGeachy v. 
Bush, 55 Fla. 340, 45 S 848; Dexter 
v. Seaboard Air Line R. Co., 52 Fla. 
250, 42 S 695. 

Mo.—Warren v. Vanderveer, (A.) 
140 SW 639. 

Tex.—Scott v. Burton, 6 Tex. 322, 
55 AmD 782; Warren vy. Shuman, 5 
Tex. 441. 


ty Bank v. Bee, 60 W. Va. 386, 55 SE 
380; Corley v. Corley, 53 W. Va. 142, 
44 SEH 132, 47 SE 145; Hannah v. 
Charleston Nat. Bank, 53 W. Va. 82, 
44 SHE 152. 

See Reid v. Vanderheyden, 5 Cow. 
CNP YS) SEL92 

Judgment for costs only not gen- 
oe final or appealable see supra 

28. Peo. v. Throop, 12 Wend. (N. 
Y.) 183. In Rex v. Dean and Chapter 
of Dublin, 1 Str. 536, 93 Reprint 685, 
it was held that it was against the 
nature of a writ of error to lie on 
any judgment but in causes where 
an issue might be joined and tried, 
or where a judgment might be had 
on demurrer, and that it would not 
lie on an award of a peremptory 
mandamus, and in Pender y. Herle, 
3 Bro. P. C. 505, 1 Reprint 1462 [cit 
Peo. v. Brooklyn, 13 Wend. (N. Y.) 
130], the house of lords made a simi- 
lar ruling on the: ground that the 
granting or denying of a mandamus 
was a mere award of the court, and 
not a strict formal judgment. See 
also Rex v. Oundle, 1 A. & E. 283, 28 
ECL 147, 110 Reprint 1214. 

29. State v. Young, 6 S. D. 406, 61 
NW 165; State v. Delafield, 64 Wis. 
218, 24 NW 905. See Mandamus [26 
Cyc 502 et seq]. ! 

30. New Haven, etc., Co. v. State, 
44 Conn. 376. 


SI. Pettit v. Clever! »219) -Pa.. 4285 
68 A 960. 

32. Wilson v. Colwell, 3 Watts 
(Pa. 2a: 

33. Womack vy. Connor, 74 Ark. 
352, 85 SW 783. 

34. Odom v. Gill, 46 Ga. 245. 
Wane Ala.—tLittle v. Fitts, 33 Ala. 


Colo.—Globe Smelting, ete., Co. v. 
Spann, 6 Colo. A. 146, 40 P 198. 

Fla.—Rain v. Savage, 14 Fla. 201 

Ga.—McGowan vy. Lufburrow, 8t 
Ga. 358, 7 SEH 314; Roach v. Sulter, 51 
Ga. 169. 

Iil.—Evanston y. Dowden, 55 Ill. 
A. 217. 

Iowa.—Clark v. Van Loon, 108 
Iowa 250, 79 NW 88, 75 AmSR 219; 
ney v. Givens, 77 Iowa 173, 41 NW 

Ky.—Rule v. Hayden, 3 B. Mon. 319. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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not followed by a judgment or decree.*¢ 
An appeal or writ of error. will 
not he, unless expressly allowed by statute, upon the 
finding or verdict of a jury upon a feigned issue.27 

c. Ruling or Opinion of Court. 


On feigned issue. 


[§ 442] 
the mere ruling, 


Md.—Fleet v. State, 21 A 367. 

Mich.—Barribeau vy. Detroit, 146 
Mich. 392, 109 NW 665 (holding that, 
where the return to a writ of error 
shows that a verdict was directed, 
and a motion to set it aside and 
grant a new trial was denied, but 
does not show that any judgment 
was entered, the writ must be dis- 
missed). 

Miss.—Hayden y. State, 81 Miss. 
55, 32 S 922 [quot Cyc]. 

Mo.—Little v. Seymour, 6 Mo. 166 
(verdict of jury summoned by a con- 
stable under a statute to try the 
right of property between a claimant 
and a defendant in execution); Sper- 
ling v. Stubblefield, 83 Mo. A. 266. 


Mont.—State v. Gibbs, 10 Mont. 
210, 25 P. 288. 
Nebr.—Seven Valleys Bank v. 


Smith, 43 Nebr. 237, 61 NW 606. 

N. Y.—Benkard vy. Babcock, 27 
Pony 391. 

C.—Carter v. Elmore, 119 N. C. 
ben 26 SHE 35. 

Pa. —Rively v. Media, etc., Electric 
RA Coni228) Pao 76) A! 2 Lhe FS 
Paxson, 225 Pa. 204, 73 A 1114; Phila- 
delphia v. Miller, 27 Pa. Super. 11; 
Wolff v. Wilson, 25 Pa. Super. 266; 
Kimmel vy. Johnson, 18 Pa. Super. 


429 

S. C.—Brock v. Kirkpatrick, 69 S. 
Cc. 231, 48 SE 72 (holding that an 
appeal could not be taken in an equi- 
table action to subject lands devised 
to the debts of a testator, against 
devisees in possession under the will, 
where a reference had been made 
to a master to determine all equi- 
table issues, and there had been a 
verdict of the jury on certain mat- 
ters submitted to them, but no order 


of judgment had been predicated 
thereon); Hutmacher v. Charleston 
Cons URS, ‘ete, 1Cosii6saS.. Cx 1235) 40 
SE 1029); All v.» Hiers, 59 S.-C. 557, 
38 SE 157; Murdock v. Courtenay 
Mfg. Co., 52 S. C. 428, 29 SE 856, 30 


SE 142; Whitesides v. Barber, 22 S. 
47 


ce. A 

S. D.—Nordin v. Berner, 15 S. D. 
€11, 91 NW 308. 

Tex. Mayfield v. State, 40 Tex. 
289; Calvin v. State, 23 Tex. 577; 
Burrell v. State, 16 Tex. 147; Wep- 
pler v. McMillan, Dall. 502; Brown v. 
McClendon, (Civ. A.) 121 SW 903. 

Wash.—Wadhams v. Page, 6 Wash. 
1038, 32 P. 1068: 

W. Va.—De Armit v. Whitmer, 63 
Ww. Va. 300, 303, 60 SE 1386 [quot 
Cyc]; Ritchie County Bank v. Bee, 
60 W. Va. 886, 389, 55 SE 380 [quot 
@y. Cilia? Corley LN; Corley, 53 W. Va. 
142, 148, 44 ‘SR 132, 47 SE 145 [quot 


Cyel]; Hannah v. Charleston Nat. 
Bank, 53 W. Va. 82, 84, 44 SH 152 
[quot Cyc]. 


See also supra § 299. 


Writ of error see also supra § 16 
note 94. } 
36. Ala.—Barnemann y. Morrison, 


132 VAlal 638,132 S 649: 

Ark. —Reynolds Vv. 
Ark. 468. 

Cal.—Miller v. Sharpe, 54 Cal. 590; 
Lorenz v. Jacobs, 53 Cal. 24. 

Conn.—Tweedy v. Nichols, 27 Conn. 
518; Robinson v. Mason, 27 Conn. 270. 

Fla.—Demens v. Poyntz, 25 Fla. 
654, 6 S 261. 

Hawaii—Kaehu v. Namealoha, 20 
Hawaii 516; Farley v. Makee Sugar 
Co., 18 Hawaii 267.. 

Tll.—Lamonte v. Montebello, 21 Il. 
A. 186 

Ind.—Northeutt v. Buckles, 60 Ind. 
577; Caldwell v. Asbury, 29 Ind. 451; 
Marion County v. Huston, (A.) 103 
NE 1090. 

Iowa.—Andrew v.- Concannon, 76 
Towa 251, 41 NW 8. 


Craycraft, 26 


decision, or opinion of the court, 


APPEAL AND ERROR 


Henee, 


Kan.—Jones v. Carter, 55 P 345; 
Steele v. Newton, 41 Kan. 512, 21 P 
644; Callen v. Junction City, 41 Kan. 
466, 21 P 647. 

Mass.—Robinson v. Mutual L. Ins. 
Co., 170 Mass. 369, 49 NE 645. 

Minn.—Holliston vy. Ernston, 120 
Minn. 507, 139 NW 805; Doran v. 
Kennedy, 117 Minn. 535, 136 NW 
1134; Johnson vy. Northern Pac., etc., 
R. .€ol,. 39°. Minn. 305.38 NW, 804; 
Shepard v. Pettit, 30 Minn. 119, 14 
NW 511; Von Glahn vy. Sommer, 11 
Minn. 203. 

Mo.—Philips v. Ward, 51. Mo. 295; 
Bybee v. Maxwell, 43 Mo. 209; Free- 


man vy. McCrite, 165 Mo. A. 1, 147 
Sw 1102. 

Nebr.—Omaha First Nat. Bank v. 
Cooper, 89 Nebr. 632, 131 NW 958; 
Fauber v. Keim, 84 Nebr. 167, 120 
ae poe 


Y.—Drew v. Rearick, 3 Thomps. 
& % 337; Weston v. Ketcham, 39 N. 
A Super. 54. 
pe OP ag ie polde v. Rogers, 5 Oh. 

Or.—Thornburg v. Gutridge, 46 Or. 
286, 80 .P 100. 

Pa.—Kenworthy v. Equitable Trust 
Co., 218 Pa. 286, 67 A 469; Watkins 
v: Hughes, 206 Pa. 526, 56 A 22. 

Wash.—Bartlett v. Reichennecker, 
5 Wash. 369, 32 P 96. 

W. Va.—Corley v. Corley, 53 W. 
Va. 142, 148, 44 SE 132, 47 SE 145 
[quot Cyc]; Hannah v. Charleston 
Nat. Bank, 53 W. Va. 82, 84, 44 SH 
152 [quot Cyc]. 

Wis.—Bourgeois v. Schrage, 69 Wis. 
316, 34 NW 96; Webster-Glover Lum- 
ber, ete., Co. v. St. Croix County, 63 
Wis. 647, 24 NW 417; Johannes v. 
Youngs, 42 Wis: 401. 

See also supra § 299. 

[a] When an appeal is allowed by 
statute from an interlocutory decree, 
an appeal cannot be taken from find- 
ings of fact and conclusions of law. 
Miller v. Sharpe, 54 Cal. 590; Thomp- 
son v. Lynch, 43 Cal. 482. 

. [b] When the court of claims is 
required to report its findings of 
fact and conclusions of law to an 
executive department, there is no 
judgment from which an appeal can 


be taken. Sanborn v. U. S., 27 Ct. 
Cl. 485. 
37. Brewer v. Ware, 18 N. J. L. 


370 (holding that the finding of a 


Jury upon a feigned issue to fix the 


amount due on a judgment by con- 
fession is not the subject of a writ 
of error); In re Paxson, 225 Pa. 204, 
738 A 1114 (holding that, where a 
verdict on a feigned issue has been 
certified back to the orphans court 
without any judgment having been 
entered thereon, no appeal in the na- 
ture of a writ of error can be taken 
to the common pleas, under the Act 
of April 10, 1848, [P.- Ll. 450], 
Stewart’s Purdon’s Dig. 14385 [P. L. 
6], providing that, where a feigned 
issue is directed by the orphans 
court, a writ of error shall lie in the 
same manner as where a feigned 
issue is directed by the common 
pleas, and the act of June 16,. 1836, 
§ 87 [P. L. 777], providing that a 
judgment upon issues in the common 
pleas shall be subject to a writ of 
error in like manner as other cases 
wherein such writs lie). 

38. U. S.—Childs v. Williams, 212 
Hed. alii 129) C@Ay (9: Herrick) sv: 
Cutcheon, 55 Fed. 6, 5 CCA 21 (hold- 
ing that the words, “Opinion—Decree 
for complainants,” did not constitute 
a decree for an injunction). 

Ala.—Hsters v. Hurt, 150 Ala. 443, 
43 S 565; Ferrell v. Opelika, 144 Ala. 
#35, 39 Ss 249; Gentry v. Lawley, 142 
IN EYE BE I3Y, G7 S 829> Wx pl Gist 119 
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no judgment or final order being entered in accord- 
ance therewith, does not have the effect of a judg- 
ment, and is not reviewable by appeal or writ of 
error.“ But where judgment is in fact rendered, it 
may be final for the purpose of appeal, notwith- 
standing it is necessary to refer back to the opinion 


Ala. 463, 24 S 831; Trump v. McDon- 
nell, 112 Ala. 256, 20 S 524; Richard- 
son v. Peagler, 111 Ala. 478, 20 S 
434; Vice v. Littlejohn, 109 Ala. 294, 19 
S 386; Randall v. Hardy, 107 Ala. 476, 
19 S 971; Thompson v. Maddux, 105 
Ala. 326, 16 S 885; Lasseter v.- Deas, 
2 Ala. A. 469, 57 S 49 (holding that 
a statement in a bill of exceptions 
that a motion for a new trial, being 
understood and considered by the 
court, was granted on a specified day 
did not show a judgment granting a 
new trial and vacating the judgment 
previously entered, and was insuffi- 
cient to support an appeal). 

peecke Mowe v. Ashbrooks, 15 Ark. 

Fla.—Gates v. Hayner, 22 Fla. 325. 

Ga.—Wallace v. Johnson, 88,Ga. 68, 
13 SE 836; Ashburn v. Dempsey, 15 
Ga. 248. 

Hawaii.—Barthrop v. Kona Coffee 
Co., 10 Hawaii 398 (appeal in equity 
should be taken from the decree, not 
from the opinion, of the court). 

Ida.—Stewart Min. Co. v. Ontario 
Min. Co., 23 Ida. 724, 132 P 787. 

Ind.—Hollingsworth vy. Hollings- 
worth, 29 Ind. A. 556, 64 NE 900 
(holding that, where the record on 
appeal showed that demurrers to an 
answer and to a cross complaint 
were sustained, and that appellant 
excepted to the rulings and declined 
to plead further, but did not disclose 
that any judgment was rendered 
against appellant, an appeal from the 
order must be dismissed). 

Iowa.—Hews v. Stonebreaker, 132 
Iowa 608, 109 NW 1092; Richards v. 
Burden, 31 Iowa 305. 

Ky.—Bennett v. Knott, 112 SW 
849 (holding that a provision in a 
judgment establishing a drainage 
ditch which declares that plaintiff’s 
attorney is entitled to a reasonable 
fee to be taxed as costs is not a 
final judgment, not being enforce- 
able without further action by the 
court); Allen v. Allen, .2 Litt. 94; 
Stoll v. Stoll, 5 KyL 421; Smith y. 
Wilson, 4 Kyl 7 F119. 

Md. — Wickes v. Wickes, 98 Md. 307, 
56 A 1017; Chappell v. Chappell, 82 
Md. 647, 33 A 650; Cornell v. McCann, 
48 Md. 592; Phillips v. Pearson, 27 
Md. 242 (holding that the record en- 
try: “Viewing the whole case as it is 
presented to me, I think this bill 
cannot be sustained, and must be 
dismissed with costs as to the de- 
fendant,’ must be regarded simply as 
an opinion of the judge); Roberts v. 
Salisbury, 3 Gill & J. 425; Hagthorp 
v. Hook, 1 Gill & J. 270. 

Mass.—Robinson vy. Mutual L. Ins. 
Co., 170 Mass. 369, 49 NE 645. 

Mich.—Patterson v. Hopkins, 23 
Mich. 541; Kingsbury v. Kingsbury, 
20 Mich. 212; Newbould v. Stewart, 
15 Mich. 155; Sellers v. Botsford, 9 
Mich. 490. 

Minn.—Thompson v. Howe, 21 
Minn. 1; Wilson v. Bell, 17 Minn. 61. 

Mo.—Dyer v. Carr, 18 Mo. 246; 
Bek sav, Uostarid, 137 Mo. A. 270, 
117 SW 642. 


Nebr.—Fauber v. Keim, 84 Nebr. 
167, 120 NW 1019. 

N. J.—Oliver vy. Phelps, 20 N. J. 
L. 180. 

N. Y.—In re Callahan, 139 N. Y. 


51, 34 NE 756 [aff 66 Hun 118, 20 
NYS 824]; Tisdale v. Moore, 146 
App. Div. 561, 131 NYS. 141; Gaskell 
v. Nolte, 138 App. Div. 875, 123 NYS 
442 (holding that a statement by the 
trial judge, in his memorandum 
granting defendant leave to serve a 
supplemental answer, that the pro- 
posed defense “is not a counterclaim 
and needs no reply,” not carried for- 
ward into the order made pursuant to 
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of the court filed with it to ascertain the amount of 


recovery.°*® 


[§ 443] d. Oral Decision. 


[§ 444] 


cute error.*? 


[§ 445] 


such memorandum, was not an ad- 
judication and was not the subject 
of an appeal); Mann v. Press Pub. 
Cor, 1383) App: Div.-29; 117 NYS 779; 
Ganseyoort Bank v. Empire State 
Surety Co., 112 App. Div. 500, 98 NYS 
382 (no appeal allowed from a de- 


cision); Withers v.. State, 61 App. 
Div. 251, 70 NYS 451; Troy Waste 
Mfg. Co. v. Harrison, 73 Hun 528, 


530, 26 NYS 109 (where it was said 
that “courts do not act as advisory 
tribunals’); Snyder v. Beyer, 3 EH. D. 
Smith 235 (where there was an ex- 
pression of opinion that ‘‘the plain- 
tiffs are entitled to their costs’’); 
Browning v. Moses, 60 Misc. 111, 111 
NYS 651; Starr v. Silverman, 25 Misc. 
784, 55 NYS 611 (holding that a 
“decision” of a justice of the mu- 
nicipal court of New York city, de- 
nying defendant’s motion to dismiss 
plaintiffs’ complaint, and for a direc- 
tion of a verdict in favor of defend- 
ant, and for a judgment for defend- 
ant on his counterclaim, and for a 
direction of a verdict for defendant 
on his counterclaim, is not appeal- 
able); Perey v. Sire, 119 NYS 225; 
Fink v. Standard Bread Co., 110 NYS 
205; Wright v. Delafield, 11 HowPr 
465. 

N. C.—Rogerson v. Greenleaf- 
Johnson Lumber Co., 136 N. C. 266, 
48 SE 647; Baum v. Currituck Shoot- 
ing Club, 94 N. C. 217 (where the 
court expressed the opinion that 
plaintiff could not recover, and di- 
rected the issue to be found for de- 
Feiner Taylor v. Bostic, 93 N. C. 
41 


Pa.—Condron v. Pennsylvania R. 
@o., 233° Pa.°197, 82 A 64; Harper. 'v. 
Roberts, 22 Pa. 194; Dorscheimer’s 
Est., 9 Pa. Super. 422. 

Ss. C.—McCown v. Rucker, 88 S. C. 
180, 70 SE 455 (holding that, under 
a code provision for.appeals from 
orders or judgments only, a ruling 
withdrawing the case from the jury, 
without any order to that effect, is 
not appealable); Brown. v. Pechman, 
55 S. C. 555, 38 SE 732 (holding that, 
where the parties to a suit appeared 
for trial upon stipulated facts, and 
the trial judge remarked that he 
would hold the stipulation invalid 
and allow a trial by jury, and 
granted a continuance, the sugges- 
tion as to his contemplated ruling 
did not amount to an appealable 
order). 

Tex,—Téexas, / Land, ete, 2Co:.8 tv. 
Winter, 93 Tex. 560, 57 Sw 39 {rev 
(Civ. A.) 54 SW 802]. 

Wash.—In re Christensen, 77 Wash. 
629, 138 P 1; Robertson v. Shine, 50 
Wash. 433, 97 P 497. 

Ww. Va.—-De Armit v. Whitmer, 63 
W. Va. 300, 303, 60 SE 136 [quot 
Cyels Pickens v. Daniels, 58 W. Va. 
327, 331, 52 SE 215 [cit Cyc]; Bos- 
worth v. Wilson, 57 W. Va. 80, 49 
SE 942; Hill v. Cronin, 56 W. Va. 
174, 182, 49 SE 132 [cit Cyc]; Arm- 
strong v. Ross, 56 W. Va. aby 18, 
48 SE 745 [cit Cyc]; Corley v. Cor- 
Tey, 53° W. Var 142))°148) rei SE 132, 
47 SE 145 [quot Cyel: Hannah v. 


A mere oral decision 
is of no avail for the purpose of 
without an order of court making it of record.*° 
e. Division of Opinion. 
opinion in the court, although it operates as a denial 
of the prayer of the petition, if not followed by 
any judgment, does not amount to an action of the 
court from which either party can appeal or prose- 


f. Report or Rulings of Referee. No ap- 
peal can be taken directly from the report or rul- 
ings of a referee, but only from the judgment of the 
court rendered thereon, nor can the rulings of the 
referee be assigned as error on appeal from the 
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appeal or error 


A division of 


Charleston Nat. Bank, 53 W. Va. 82, 
86, 44 SE 152 [quot Cyc]. 

See Charleston Bank v. Johnston, 
105 Tenn. 521, 59 SW 131; Grand 
Central Min. Go. v. Mammoth Min. 
Co., 29 Utah 490, 83 P 648. 

See also supra § 129. 

Order for judgment see 

0 


fa] An announcement of a deci- 
sion, no judgment or decree being 
actually drawn or filed, is not a legal 
determination of the cause from 
which an appeal will lie. Newbould 
v. Stewart, 15 Mich. 155; Sellers v. 
Botsford, 9 Mich. 490. 

89. Sullivan v. Thomas, 3 S. C. 
531 (holding that, where, in a suit 
in equity, the circuit judge filed an 
opinion embodying with it a judg- 
ment, in which, after stating his 
conclusions, the opinion concluded, 
‘Tt is therefore adjudged,” etc., the 
judgment which followed was final 
for the purpose of an appeal, al- 
though it did not set forth the 
amount of the recovery, but it was 
necessary to refer back to that por- 
tion of the opinion that ascertained 
the amount due). 

40. Stewart Min. Co. v. Ontario 
Min. Co., 23 Ida. 724, 132 P 787; Maas 
v. Ellis, 12 NYCivProc 323; Smith v. 
Spalding, 307 How Pri (CN. VY.) 7339) 
Wilkins v. Lee, 42 S. C. 31, 19 SE 
1016. See infra § 462. 

41. Graham v. Doe, 4 Ind. 615. 

Judgment by divided court see 
supra § 283. 

42. Fla.—Jones v. Tyler, 58 Fla. 
290, 548, 51 S 283 (holding that in 
ejectment before a referee, where the 
only entry in the nature of a judg- 
ment is a finding of the referee in 
favor of plaintiff, it is not a final 
judgment, although it may be a suf- 
ficient predicate for entry of a final 
judgment); Braxton v. Liddon, 55 
Fla. 785, 46 S 324 (holding that an 
assignment of error that “the master 
erred in the report which he made to 
the court’ cannot be considered, 
since the appellate court reviews the 
action of the trial judge on the mas- 
ter’s report, and not the action of 
the master per se). 

Ind.—St. Joseph Mfg. Co. v. Hub- 
bard, 36 Ind. A. 84, 75 NE 17 (hold- 
ing that the action of a master, to 
whom reference is made to take and 
report evidence, and his findings 
thereon in admitting or refusing to 
strike out evidence, may not be as- 
signed as error, but the assignment 
must be to the refusal of the trial 
court to correct any error of the 
master). 

Iowa.—Reed v. Jugenheimer, 118 
Iowa 610, 92 NW 859 (mo appeal 
from the report of a referee nor 
assignment of error as to his rul- 
ings). 

N. Y.—In re Barefield, 177 N. Y. 
387, 69 NE 732, 101 AmSR 814 [rev 
82 App. Div. 463, 81 NYS 843]. 

N. C.—Shankle vy. Whitley, 131 N. 
C. 168, 42 SE 574. 

Okl.—Howe v. Hobart, 18 Okl. 243, 
SORE P4ar. 


infra § 


[g§ 49-447 


judgment of the court.*? 

[§ 446] g. Necessity for Signature.** No appeal 
in chancery will be heard until the decree has been 
drawn up and signed.** But at common law a writ 
of error may be sued out before the judgment is 
actually signed, for it is not the signing of the judg- 
ment, but its rendition, which forms the test, and it 
is sufficient if the judgment is given before the re- 
turn of the writ.*® 
statutes, the signing of the judgment is not neces- 
sary to support an appeal.t® On the other hand the 
statute sometimes requires the signature of the judge 
before there can be a valid and enforceable judg- 
ment, and in such ease, as a rule, until the judgment 
is signed an appeal will not lie.*7 

[§ 447] h. Judgment or Order Set Aside, Ar- 


And in some states, under the 


Pa.—Kille v. Reading Iron-Works, 
134 Pa. 225, 19 A 547 (appeal cannot 
be taken from the action of a ref- 
eree, but only from the judgment of 
the court entered on his report; con- 
struing the Pennsylvania act of May 
4, 1889). 

43. Necessity for signature as af- 
fecting time for appealing see infra 


Signing of minutes see infra § 
462 text and note 38. 

44. Brown v. Mead, 16 Vt. 148. 

[a] An entry in the transcript of 
the docket entries of the chancellor, 
“April 18, 1893. Submitted for decree 
on demurrers to the bill, and de- 
murrers sustained,” is not a decree. 
Mann v. Hyams, 101 Ala. 431, 13 S 
681 (construing Civ. Code § 3612). 

45. Arnold v. Sandford, 14 Johns. 
(N. Y.) 417; Richardson v. Backus, 1 
Johns. (N. Y.) 493. 

46. Donnelly v. Smith, 128 Iowa 
257, 103 NW 776 (holding’ that under 
Code § 242, providing that the. record 
of the proceedings of the district 
court shall be signed by the judge; 
that, if not practicable to have them 
signed during the term, they may be 
signed at the next term, “but such 
delay shall not prevent an execution 
from issuing in the meantime, and 
all other proceedings may be had 
in the same manner as though the 
record had been signed,’ the lan- 
guage was broad enough to authorize 
an appeal from an order refusing a 
temporary writ of injunction in con- 
nection with an action to abate an 
intoxicating liquor nuisance, although 
it did not appear that the record 
entry had been signed by the judge); 
Cannon v. Hemphill, 7 Tex. 184. 

47. New York Tie éete., Ins! Gol v. 
Wilson, 8 Pet. (U. S.) 291, 8 L. ed. 
949; Pittsburg Steel Co. v. Streety, 
60 Fla. 183, 53 S 505; Nicholls v. 
Maddox, 52 La. Ann. 496, 26 S 994. 
See also infra § 1057. 

[a] In Louisiana (1) it is express- 
ly provided by statute that the judge 
must sign all definitive or final judg- 
ments rendered by him, and as a 
rule appeal or error will not lie to 
review a definitive or final judgment 
not so signed. Code Prac. art 546; 
New York L., ete. Ins. Co. v. Wil- 
son, 8 Pet. (U. S.) 291, 8 L. ed. 949; 
State v. Trahan, 125 La. 3125 "51 $ 
216; Mitchell v. Shreveport Creosot- 
ing Co., 123 La. 957, 49 S 655; Hauch 
v. E.G Drew Inv. Co., 116 La. 488, 
40 S 847; Le Blanc v. Lemaire, 52 La. 
Ann. 1637, 28 S 105; Le Blane v. Le- 
maire, 52 La. Ann. 1635, 28 S 105; 
Nicholls v. Maddox, 52 La. Ann. 496, 
26 S 994; Carondelet Canal Nav. Co. 
v. New Orleans, 44 La. Ann. 394, 10 
S 871; Jacob v. Preston, 31 La. Ann. 
514; Saloy v. Collins, 30 La. Ann. 63; 
Lahargue v. Waggaman, 28 La. Ann. 
904; Consolidated Assoc. of Planters 
v. Mason, 24 La. Ann. 518; Trost v. 
Fox, 21 La. Ann. 261; Derbigny Vv. 
Trepagnier, 12 La. Ann, 756; Chartier 
v. Plaquemines Police Jury, 9 SEs. 
Ann. 42; Nelson y. St. Martin’s Po- 
lice Jury, Mann. Unrep. Cas. 256. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


‘ual after the trial 


§§ 447-448] 


rested, or Superseded.+48 


or on other grounds.®? | 


view it on appeal.®? 


(2) And this rule applies to a judg- 
ment dissolving an injunction (State 
v. Wharton, 25 La. Ann. 2), (3) and 
to one making an injunction perpet- 
of the merits 

(Carondelet Canal Nav. Co. v. New 

Orleans, 44 La. Ann. 394, 10 S 871). 

(4) But in those courts in which it 

is the practice to sign judgments 

only at the end of the term, an ap- 
peal may be taken between the ren- 
dition of the judgment and the sign- 
ing thereof; and when an appeal is 
perfected after the judgment has been 
signed it will not be dismissed be- 
cause the motion for the appeal was 
entered before the signing. State 

Vi Rrahany 125 edua.n 13812, 152 eS. 216% 

State v. Balize, 38 La. Ann, 542: 

Mouton v. Broussard, 25 La. Ann. 

497; Green v. Huey, 23 La. Ann. 704; 

Vicksburg, etc., R. Co. v. Hamilton, 

15 La. Ann. 521; State v. McKeown, 

12 La. Ann. 596; McGregor v. Barker, 

12 La. Ann. 289. (5) And if a judg- 

ment is on its face regularly signed, 

legally or illegally, it is appealable, 
and any alleged nullity growing out 
of an illegal signing is reviewable on 
the appeal. State v. King, 50 La. 

Ann. 19, 22 S 928. (6) Interlocutory 

orders need not be signed by the 

judge to be appealable. Miguez v. 

Delcambre, 114 La. 1032, 38 S 820; 

Wickman v. Nalty, 41 La. Ann. 284, 

6 S 123 (judgment dissolving an at- 

tachment, being interlocutory, need 

not be signed to be appealed from); 

Klotz v. Macready, 35 La. Ann. 596; 

State v. Judge Sixth Judicial Dist., 

12 La. Ann. 405; Kraeutler v. s 

Bank, 11 Rob. 160. 

48. Cross references: 

effect of pendency of motion for new 
trial or in arrest see supra § 
282. 

Judgment superseded by forfeiture 
of or judgment on delivery bond 
on execution see supra § 365. 

Appeal from judgment or_ order 
granting new trial or motion in 
arrest of judgment see supra. §§ 
aot, Ws 
49. Florsheim Bros. Dry Goods 

Co. v. Williams, 45 La. peng 1196, 14 

S 120. 

50. Ala.—Brazel_ v. way South 

Coal Co., 131 Ala. 416, 30 832.- 

Kower v. Gluck, 33° Cal. 


Cal.— 401. 

Colo.—Ft. Collins Dev. Contin: 
Hoyt, 35 Colo. 480, 84 P 69. 

N. Y.—Oppenheimer v. Demuth 


Glass Mfg. Co., 56 Misc. 459, 107 NYS 
29; Horne v. Barney, 19 Johns. 247 
(judgment arrested). 

Pa.—Davis v. Barr, 5 Serg. & R. 
516 (holding that, where judgment 
had been entered on a bond and war- 
rant, and the parties agreed to pro- 
ceed as if upon a feigned issue, and 
that the court should give judgment 
on the facts stated in the case as if 
there had been a special verdict, and 
the judgment was set aside, a writ of 
error would not lie). 


Although it has been held 
that an appeal may be taken from a judgment, not- 
withstanding the fact that it has been set aside with- 
out authority on an ex parte application,’ the gen- 
eral rule is that an appeal or writ of error will not 
he to review and reverse a judgment which has been 
set aside by the court, or which has been arrested 
for the insufficiency of the declaration or complaint 
And, when a judgment or 
order is modified or resettled by the trial court, the 
appeal must be taken from the judgment or order 
as modified or resettled, and not from the original 
judgment or order, which has been superseded.*1 
Where the original judgment was modified by the 
_trial court, and a modified judgment in lieu of the 
original judgment was rendered, the modified judg- 
ment is the ‘‘final judgment,’’ and an exception to it 
is sufficient to authorize the supreme court to re- 
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or released.*? 


Wash.—In re Sullivan, 40 Wash. 
2025" 82) P 297) cy AmSR. 895. 

[a] An order granting a new trial 
vacates the judgment, and an appeal 
cannot be taken from the vacated 
judgment. Kower v. Gluck, 33 Cal. 
401. And see infra § 574. 

51. Colo.—Washington County v. 
Murray, 45 Colo, 115, 100 P 588. 

Ky.—Specht v. Barber Asphalt Pav. 
Co., 80 SW 1106, 26 KyL 193 (holding 
that, where a judgment was entered 
at a subsequent day of the same 
term to the same effect as a pre- 
vious less formal order, although no 
reference was made to it, and it was 
intended as a substitute for the or- 
der, an appeal from the order must 
be dismissed, as it was no longer in 
force). 

Minn.—Billson vy. Lardner, 67 Minn. 
35; ae NW 477. 

Y.—Corbet v. Union Dime Sav. 
the, 67 Misc. 175, 122 NYS 268; Pepe 
Vv. Curti, 114 NYS 415. 

Wash.—In re Sullivan, 40 Wash. 
202, 82 P 297, 111 AmSR 895 (hold- 
ing that, where a petition to con- 
test a will was dismissed, and sub- 
sequently the order of dismissal was 
set aside, and the order setting it 
aside ordered the dismissal of the pe- 
tition, an appeal by the petitioner 
must be from the second order, the 
first being without vitality). 

See also supra § 354. 

[a] Order on amended findings of 
fact.—Where, after findings of fact 
and an order thereon by the trial 
court, there are additional findings 
and an order thereon, made pursuant 
to an agreement between the parties, 
the latter is to be regarded as the 
final order.. Billson v. Lardner, 67 
Minn. 35, 69 NW 477. 

52. Washington County v. Mur- 
ray, 45 Colo. 115, 100 P 588. 


53. White v. Reitz, 129 Mo. A. 
307, 108 SW 601. 
54. White v. Reitz, 129 Mo. A. 


307, 108 SW 601. 


§ Wey Decree pro confesso see infra 
51. : 
56. Easter v. Snelling, 30 Ga. 503 


(where it is said that the confession 
stands in the place of, and has the 
effect of, a verdict); Melins v. Horne, 
29 Ga. 5386; Nisbet v. Lawson, 1 Ga. 
275° ‘Troxel v.. Clark, 9 Towa. 20%; 
Burge v.. Burns, Morr. (lowa) 287; 
Hugg v. Camden, 20 N. J. L. 583 [cit 
Bacon Abr. tit Error]. 

57. U. S.—Mandeville v. Holey, 1 
Pet. 136, 7 L. ed. 85 (under law of 
Virginia); Catlett v. Cooke, 5 F. Cas. 
No. 2,515, 2 Cranch C. 9. 

Ala. —Max es Winkler Brokerage 
Co. v. Courson, i60 Ala. 374, 49 S 341 
(holding that, under Code [1896] § 
477, making a confession of judg- 
ment, in law, a release of errors, an 
appeal would not lie from a judg- 
ment by confession); Wilson v. Col- 
lins, 9 Ala. 127; McConnell v. White, 
Minor 112. 


Reentry of judgment after remittitur. 
after judgment is rendered upon a 
tiff, the court overrules defendant’s motion for a 
new trial on the condition that plaintiff remit a part 
of the judgment, the entering of the remittitur nulli- 
fies the judgment, so that there must be a new entry 
of judgment for the proper amount ;>* but it has been 
held that in such case an appeal from the original 
judgment should not be dismissed, but the appellate 
court should examine the record, and, 
error appears, enter the proper judgment, or remand 
with directions to do so.54 

[§ 448] 2. Judgments by Confession.®® 
some statutes an appeal or writ of error will lie from 
a judgment by confession.®® 
ever, is that no appeal or writ of error will lie from 
such a judgment, the reason generally given for the 
rule being that the errors are considered as waived 
In some jurisdictions this is the rule 


[3C.J.] 603 


Where, 
verdict for plain- 


if reversible 


Under 


The general rule, how- 


ein eae ae v. Adams, 14 Del. 200, 
Ill.—Hall v. Hamilton, 74 Ill. 437; 
Von Hermann v. Berry, 102 I. AC 
658; Caruthers v. Niblack, 73 Ill. A. 
197; Boyles vy. Chytraus, 66 Ill. A. 
592 [aff 175 Ill., 370, 51 NE teen 
Werkmeister v. Beaumont, 46 Ill. 
369. See also Hinds v. Hopkins, 38 
Ill. 344. The remedy is to enter a 
metion to the court rendering the 
judgment to vacate it, and, if his 
motion is overruled, to preserve the 
action of the court by a proper bill 
of exceptions and present the same 
to the appellate court by a writ of 
error or by an appeal. Von Hermann 
v. Berry, supra. 
Ind.—Boyd v. Crary, 35 Ind. 363; 
Clark v. Snyder, 19 Ind. 395; Lewis 
v. Brockenridge, 1 Blackf, 112. 
La.—Skinner v. Dameron, 5 Rob. 


447, See infra this section text and 
note 28. 
Mo.—St. Louis, ete, R. Co. v. 


Evens, etc., Fire Brick Co., 15 Mo. A. 
307] [rev on other grounds 85 Mo. 
jie Y.—Traffarn v. Getman, 3 NYS 

N. C—State' v. Griffis, 117 N. C. 
709, 23 SH 164; Rush v. Halcyon, 67 
INSTe@ eae 

Oh.—Lowellville Coal Min. Co. v. 
Zappio, 80 Oh. St. 458, 89 NE 97; 
Shorb v. Lair, Tapp. 339. 

Or.—Plinsky v. Nolan, 65 Or. 402, 
133 P 71; Twitchell v. Risley, 56 Or. 
226, 107 P 459. 

Pa.—Pettit v. Clever, 219 Pa. 428, 
68 A 960 (judgment entered by pro- 
thonotary as of course on judgment 
bond accompanying a mortgage); 
Hawk v. Jones, 24 Pa. 127 (holding 
that an act authorizing a writ of 
error upon a judgment quod partitio 
fiat does not extend to a case where 
such judgment is entered by confes- 
sion). The Pennsylvania act of 
April 4, 1877, giving a right to ap- 
peal from a ‘judgment entered on a 
warrant of attorney or on a judg- 
ment note, applies to a case where 
judgment ‘is entered in a warrant 
contained in a lease (Times Pub. Co. 
v. Siebrecht, 11 WklyNCas 339). but 
does not cover the case of a refusal 
to open a judgment confessed in a 
suit commenced by amicable scire 
facias. Jones’ Appeal, 1 Walk. 355. 
peer ny eee Ve Neil, 4 Heisk. 

Tex.—Garner v. Burleson, 26 Tex. 
348; Merritt v. Clow, 2 Tex. 582. 
Thus, in suits by attachment where- 
in the property attached has been 
replevied, a judgment by confession 
is as binding upon the sureties upon 
the replevin bond as it is upon their 


principal. Garner v. Burleson, supra. 
Va.—McRae vy. Turnpike Co., 
Rand. (24 Va.) 160 (holding that a 


confession of judgment on a forth- 
coming bond is a release of errors, 
if any, in the original judgment); 


604 [3C.J.] 


by express statutory provision.®® 


shows the debt to be due.®° 
[§ 449] 


eral. 


Edmonds vy. Green, 1 Rand. (22 Va.) 
age Cooke vy. Pope, 3 Munf. (17 Va.) 

See also infra § 547. 

[a] Cognovit waiving errors.— 
» When a judgment is entered by con- 
fession, and the cognovit waives all 
errors, a writ of error will not lie 
to review the judgment. Caruthers 
v. Niblack, 73 Ill. A. 197. 

[b] Judgment on a scire facias to 
revive a former judgment cannot be 
appealed from by defendant where 
the original judgment was by con- 
ee gun Shorb v. Laird, Tapp. (Oh.) 

{c] Confessions under warrant of 
attorney.—(1) Ind. Rev. St. (1852) p 
152 § 384, providing that ‘‘the con- 
fession shall operate as a release of 
errors,’ was not-intended to extend 
to judgments entered up by virtue 
of a warrant of attorney. McPheeters 
v. Campbell, 5 Ind. 107. (2) But, 
where a warrant to confess judg- 
ment expressly contains a release of 
error and a waiver of the right of ap- 
peal, no appeal lies. Boyd v. Crary, 
35 Ind. 363; Miller’ v. Macklot, 13 Ind. 
217. (3) But such a stipulation is 
held not binding in Illinois. Lake v. 
Cook, 15 Ill. 3538. (4) In Wisconsin 
it has been held that, where a judg- 
ment by confession is entered against 
a partnership on a warrant of attor- 
ney under seal, signed by one of the 
partners in the partnership name 
without consent of his copartner, a 
writ of error will not lie from the 
judgment by such copartner. The 
pioper mode is for the partner who 
did not sign or authorize the signing 
of the warrant of attorney to make 
his motion to vacate the judgment, 
such motion being founded upon affi- 
davits showing the facts. Reming- 
ton v. Cummings, 5 Wis. 138. 

[d] She admission of the correet- 
ness of a claim is not a confession of 
judgment. Defendant may prove 
payment, a set-off, etc., and such ad- 
mission will not deprive him of his 
right to appeal. Campbell v. Ran- 
dolph, 13 Ill. 313. 

[e] Where the confession was 
made by mistake or procured by 
fraud it seems that a court of chan- 
cery will afford relief. Wilson v. 
Collins, 9 Ala. 127. But see Lawson 
v. Bruen, 29 La. Ann. 866 (where it 
was held that an appeal will not be 
dismissed on the ground that appel- 
Jant confessed judgment in the court 
below, when he contests the confes- 
sion, and the latter seems to be the 
only ground of the judgment). 

58. La. Code Pr. art 567; Bain v. 
Oliphant)’ A24)) Ware o83, 50m So 588s 
Stewart v. Betzer, 20 La. Ann. 137; 
Skinner v. Dameron, 5 Rob. (La.) 
447; Williams v. Duer, 14 La. 523; 
State v. Judge Fourth Dist. Ct, 1 
McGl. (La.) 11; Lowellville Coal Min. 
Co. v. Zappio, 80 Oh. St. 458, 89 NE 
97; Plinsky v. Nolan, 65 Or. 402, 133 
P 71. Williams v. Neil, 4 Heisk. 


oe ) 279 (construing Code § 
107). 
[a] The statute applies where de- 


fendants have in their answer ad- 
mitted the debt to the amount for 
which judgment has been rendered, 
and have averred a tender and their 
readiness to pay, as this is a judg- 


ment by confession. Skinner v. 
Dameron, 5 Rob. (La.) 447. 
{b] The statute does not apply, 


But a judgment 
by confession may be reviewed at the instance of a 
party to the record where the legality of the right to 
enter judgment is involved;°® and a writ of error 
can be obtained to review a judgment by confes- 
sion except where the authority to confess is suffi- 
cient and the record, by proof or legal presumption, 


8. Judgments, Orders, or Decrees by De- 
fault, on Nil Dicit, Pro Confesso, Etc.—a. In Gen- 
Hither on the ground of implied consent, or 
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Ge ee ere 
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by virtue of express statutory provision, the general 
rule is that an appeal or proceeding in error will not 
lie in the first instance to reverse a judgment or or- 
der entered against a party, whether plaintiff or de- 
fendant, on his default, but the remedy, if any, is by 
application to the lower court for correction or set- 
ting aside of the entry.®t 


In some jurisdictions, 


; however, in the absence of statutory provision to the 


however, (1) to a judgment pro con- 
fesso erroneously taken upon aa 
answer admitting an indebtedness not 
absolute, but conditional. State v. 
Judge Fourth Dist. Ct., 1 McG. (La.) 
11. (2) And, although the failure of 
a garnishee to answer in a justice’s 
or city court may be taken as an 
acknowledgment that he is indebted, 
and judgment may thereupon be ren- 
dered against him, such presumed ad- 
mission of indebtedness is not a con- 
fession of judgment in such sense 
as to deprive the garnishee of the 
right to appeal. Bain v. Oliphant, 
124 La. 583, 50 S 588. 

{[c] Attorney acting for both par- 
ties cannot confess judgment.—A 
judgment rendered on the motion of 
one who was acting as attorney for 
both parties is not a judgment by 
confession. In re New Orleans, 10 
a, Ann: 311: 

59. Knight v. Cape May Sand Co., 
838 N. J. L. 597, 838 A 964. 

60. Hinds vy. Hopkins, 28 Ill. 344. 

61. Ariz—McLean v. ‘Terr., 
Ariz: 195, 71 1P.926- 

Fla.—Megin vy. Filor, 4 Fla. 203. 

Hawaii.—Kalanianaole vy. Dimond, 
16 Hawaii 153; Luce v. Chin Wa, 5 
Hawaii 629. 

Tlli—Heess v. Peo., 84 Ill. 247. 

Ind.—Bell v. Corbin, 136 Ind. 269, 
86 NE 23 (cannot join in appeal); 
Ray v. Major, 20 Ind. 296; Potter v. 
Owen, 18 Ind. 383; Lipprandt v. Brad- 
ley, 18 Ind. 299; Purcell v. Barkman, 
18 Ind. 298; Moffitt v. Tilden, 17 Ind. 
302; Huston v. Stephenson, 17 Ind. 
288; Lee v. Spears, 17 Ind. 114; Adams 
v. Drexel, 17 Ind. 87; Emerson v. 
Jones, 1% Ind. 77; Cross v. Hurst, 16 
Ind. 318; Frost v. Purdue, 15 Ind. 
446; Durbon vy. Connor, 15 Ind. 433; 
McClaren v. Evans, 15 Ind. 187; Ed- 
wards v. Fisher, 14 Ind. 520. 

Ky.—Eastern Kentucky Coal Lands 
Corp. v. Com., 111 SW 362, 33 Kyl 
857 (holding that a judgment, in an 
action to forfeit lands for failure to 
list and pay taxes thereon, is bind- 
ing on unknown defendants, owners, 
and claimants, where the action con- 
forms to the provisions of the code 
as to actions against nonresident or 
absent defendants and to the addi- 
tional requirements of the act gov- 
erning such actions as against such 
defendants, and where they do not 
appear in the lower court, they are 
not entitled to relief on an original 
appeal to the court of appeals). 

Me.—Schwartz v. Flaherty, 99 Me. 
463, 59 A-737; Butterfield v. Briggs, 
92 Me. 49, 42 A 229; Thompson v. 
Perkins, 57 Me. 290; Harris v. Hutch- 
ins, 28 Me. 102. 

Md.—Sharp v. Bates, 102 Md. 344, 
eae 747; Davidson v. Myers, 24 Md. 

Minn.—Thompson vy. Haselton, 34 
Minn. 12, 24 NW 199 (an order set- 
ting aside service by publication 
made upon an order to show cause 
why the relief should not be grant- 
ed); ‘Dols v. Baumhoefer, 28 Minn. 
Got 10 NW 420. But see infra note 

Miss.—Winn v. Levy, 3 Miss. 902. 

Mo.—Andrew County v. Owens, 46 
Mo. 386. 

Nebr.—Clendenning vy. Crawford, 7 
Nebr. 474. But compare Sullivan v. 
Benedict, 36 Nebr. 409, 54 NW 676 
(holding that the rule cannot be in- 
voked under the statute when it ap- 


contrary, appeal or error will le to reverse for error 
a final judgment rendered on default,®? unless it was 


pears that on the return day the par- 
ties appeared, .the case was contin- 
ued, and defendant did not appear 
at the time to which the cause was 
adjourned). 

N. Y.—Flake v. Van Wagenen, 54 ° 
N. Y. 25; Dorr v. Birge, 8 Barb. 351, 
5 HowPr 323; Gelston v. Hoyt, 13 
Johns. 561 [aff 3 Wheat. (U. S.) 246, 
4 L. ed. 381]. Under statutory pro- 
visions see infra this section text. 
and notes 73-79. 

Or.—State v. Simpson, 69 Or. 93, 
137 P 750, 1388 P 467; Multnomah 
County v. Faling, 55 Or. 45, 104 P 
964; Brownell v. Salem Flouring 
Mills Co., 48 Or. 525, 87 P 770 (last’ 
two cases holding that under Bal- 
linger & C. Comp. St. § 548, provid- 
ing that a party to a judgment, 
other than a judgment given for 
want of an “answer” may appeal 
therefrom, a defendant declining to 
plead on the denial of his motion to 
strike out parts of the complaint 
cannot appeal from a judgment for 
the sum demanded in the complaint, 
a motion to strike not presenting an 
issue of fact or of law within the 
term “answer” as used in the stat- 
ute); State v. Leasia, 45 Or. 410, 78 
P 328; Smith y. Ellendale Mill Co., 4 
Or. 70; Fassman_v. Baumgartner, 3 
Or. 469 (construing Code § 526, al- 
lowing an appeal from a judgment 
for pene of answer). 

«> L.=—In trerStillmany 2 Aun 
Rene v8 SiR TS .2982 
S. C—Gadsden v. Home Fertilizer, 
ete, Co. 89 S.C. 483; 72 SH 15; 
eee v. ect 56. S2CP23 733) 

g om v. Burch, Cs 
29 SE 726. ‘ei hue tt 
ex.—New York L. Ins. Co. v. Her- 
bert, 48 Tex. Civ. A. 95, 106 SW 421. 
See Wandelohr y. Grayson County 
pee Sa SEN ow 102 SW 746. 

a.—Smi v. Powell, 9 4 
36 Sil ca 8 Va. 431, 

ash.—Macy v. Sullivan, 41 Wash. 
564, 84 P 601; Walton v. Hartman, 38 
Wash, 34, 80 P 196; Pacific Supply 
Co. v. Brand, 7 Wash. 357, 35 P 72. 
Geen Veo eee Second Nat. 

nk v. Ralphsnyder, 54 5 5 
46 SE 206. rt eg Saou 
dare also Clifton v. Livor, 24 Ga. 


_ [a] _In trustee process, one ad- 
judged trustee of the principal de- 
fendant, on default, cannot bring er- 
ror until after judgment against him 
in the subsequent suit on scire fa- 


cias. Butterfield v. Brigg 
49, 42 A 229, Bade. acs ae 
[b] Judgment not by default.—A 


judgment rendered after appearance 
and after demurrer has been filed by 
defendant and overruled is not a 
judgment by default within a stat- 
ute requiring a motion in the lower 
court to set the same aside, and a 
writ of error may be brought to re- 
view such judgment without such 
motion having been made. Morgan- 
town Second Nat. Bank v. Ralphsny- 
der, 54 W. Va. 231, 46 SE 206. And 
see Dent v. Pickens, 61 W. Va. 488, 


Ala.—Kendall v. Lassiter, 68 
Ala. 181. 

Ark.—Little Rock, ete., R. ‘Co. v. 
Castle, 74 Ark. 539, 86 SW 888. 

Cal.—Jameson yv. Simonds Saw Co., 
144 Cal. 3, 77 P 662 (holding that a 
default judgment, whether legal, 
within Code Ciy. Proc. § 414, pre- 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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entered by consent;°? and questions of jurisdiction 
of the subject matter or of the person, as where de- 
fendant was not served with process and did not 
appear, and of the sufficiency of the complaint, upon 
the point whether the facts stated constitute a cause 
of action, are not waived by default; and to raise 
these questions appeal or error will lie from or to a 
final judgment by default as in the case of any other 
final judgment, unless prevented by the statute.** In 
some states, by statute, if a greater sum is awarded 
than the amount claimed in the declaration or com- 
plaint defendant may have the judgment by default 
And whether the default. was 
or was not properly entered is a question which may 
be adjudicated upon an appeal from the final judg- 
In any ease, to au- 
thorize an appeal or writ of error the judgment must 
be a final one, unless the case comes within a statute 
authorizing an appeal from interlocutory judgments 
or orders, and a mere entry of default is not a final 


corrected on appeal.® 


ment rendered in the cause.®® 


scribing the procedure where some of 
several defendants are not served, 
and § 585, providing for judgments 
for failure to answer, or illegal and 
void, is a final judgment from which 
an appeal lies, although, if void, de- 
fendant might also move to set the 
same aside); Hallock v. Jaudin, 34 
Cal. 167; Ricketson v. Torres, 23 Cal. 
~ 6386; Stevens v. Ross, 1 Cal. 94; 
Lemon vy. Hubbard, 10 Cal. A. 471, 
102 P 554. 

Ida.—Smith v. Clyne, 15 Ida. 254, 
97 P 40; Hardiman v. South Chariot 
Min. Co., 1 Ida. 704. 

Iowa.—Woodward v. Whitescarver, 
6 lIowa,1; Doolittle vy. Shelton, 1 
Greene 271. 

La.—Bain y. Oliphant, 124 La. 583, 
50 S 588 (appeal by garnishee). 

Mass.—Ball v. Burke, 11 Cush. 80; 
Holman v. Sigourney, 11 Mete. 436. 

Minn.—White v. Iltis, 24 Minn. 43; 
Grant v. Schmidt, 22 Minn. 1; Ken- 


nedy v. Williams, 11 Minn. 314; 
Karns v. Kunkle, 2 Minn. 313. . 
Vt.—Smith v. Langworthy, 1 Aik. 


106. 

Wash.—Baker v. Prewett, 3 Wash. 
T, 474, 19 P 149; Garrison v. Cheeney, 
1 Wash. T. 489. ; 

[a] Discontinuance as to one de- 
fendant; default against the other.— 
Where neither defendant appeared, 
and plaintiff discontinued as to one 
without sufficient cause shown, and 
took judgment by default against the 
other, it was held that there was a 
right to appeal. Kendall v. Lassiter, 
68 Ala. 181. ‘ 

[ob] After denial of motion to set 
aside.—(1) In some jurisdictions an 
appeal will lie from a judgment by 
default after denial of a motion to 
set the same aside. Johnson v. Law- 
son, 9 Colo. A. 128, 10 Colo. A. 386, 
50 P 1087; Sloan v. Faurot, 11 Ind. A. 
689, 39 NE 539; Gudtner wv. Kil- 
patrick, 14 Nebr. 347, 15 NW 708. 
(2) Where a judgment is entered in 
the county court by default, and a 
motion to set aside the default is de- 
nied, but the judgment is vacated to 
admit proof, and a new judgment is 
rendered, no motion to vacate the 
second judgment is necessary to en- 
able defendant to appeal to the dis- 
trict court, under Sess. L. (1885) p 
158, allowing appeals from the coun- 
ty court from a_ judgment by _de- 


fault within ten days after applica-} 


tion to the county court by the party 
aggrieved to set the same aside, and 
a refusal. Johnson v. Lawson, supra. 
63. Port v. Parfit, 4 Wash. 369, 30 
P 323. See also Patten v. Starrett, 
Me. 145. And see infra § 453. 
64, Ark.—Euper v. State, 85 Ark. 
223, 107 SW 179. 
CGal.—Harmon yv. Ashmead, 60 Cal. 
439; Hallock y. Jaudin, 34 Cal. 167. 
Ind.—Searle v. Whipperman, 79 
Jud. 424; Monroe v. Strader, 33 Ind. 
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ascertained.®8 


questioning 


same.’ 


111; Cochnower v. Cochnower, 27 Ind. 
258; Sloan v. Faurot, 11 Ind. A. 689, 
SEN So: 

N. Y.—Hurry v. Coffin, 2 NYCiv 
Proc 319. Under the statute in this 
state see infra this section text and 
note 73. 

S. C.—Gadsden y. Home Fertilizer, 
ete., Co., 89S. C. 4838, 72 SEH 15. 

Wash.—In re Sixth Ave. West, 59 
Wash. 41, 109 P 1052; AnnCas1912A 
1047; Oregon R., ete., Co. v. McCor- 
mick, 46 Wash. 45, 89 P 186; Rhode 
Island Mortg., etc., Co. v. Spokane, 
19 Wash. 616, 53 P 1104 (holding 
that under 2 Hill Code § 193, pro- 
viding that if no objection is taken 
by demurrer or answer, the defend- 
ant shall be deemed to have waived 
the same, excepting always the ob- 
jection that the court has no juris- 
diction or that the complaint does 
not state facts sufficient to consti- 
tute a cause of action, which objec- 
tion can be made at any stage of 
the proceedings, either in the su- 
perior court or the supreme court, 
a final judgment by default is ap- 
pealable); Baker v. Prewett, 3 Wash. 
T. 474, 19 P 149. The case of Rhode 
Island Mortg., etc., Co. v. Spokane, 
supra, distinguished State v. Su- 
perior iCt,, 123 Wash.- 548," 44 eso, 
which was an appeal from a jus- 
tice court and governed by the prac- 
tice peculiar to such appeals, and 
Teoyoe wep Jeno Ch Mee EGS, oR: 12 


328. 

[a] No appeal from a voidable 
judgment.—Under Hill Code § 71, 
which is similar to the provision of 
the Washington code referred to 
above, construed together with § 536, 
it has been held that while a party 
failing to demur or answer may ap- 
peal from a void judgment rendered 
against him—that is, when the court 
has no jurisdiction—he cannot ap- 
peal from a judgment that is mere- 
ly voidable by reason of a defective 
statement of the cause of action. 
Askren Vv. Squire, (29) Orn) 228, 45. 2 
779 [dist Trullenger vy. Todd, 5 Or. 
eee there was no proper serv- 
ice]. 

65. Northern Trust Co. v. Albert 
Lea College, 68 Minn. 112, 71 NW 9. 
And see Reidy v. Bleistift, 31 Misc. 
181, 68 NYS 974 [aff 30 Mise. 203, 
Ol NGS Lo oile 4 

[a] Wariance between summons 
and declaration.—But where the dam- 
ages claimed in the summons with 
which defendants were served were 
one hundred dollars, and the decla- 
ration laid the damages at six hun- 
dred dollars, and judgment by de- 
fault was given accordingly, it was 
held that defendants could not take 
advantage of the variance on error. 
Thompson v. Turner, 22 Ill. 389. 

66. Cal.—Jameson vy. Simonds Saw 
ConsletaCaly sae ooss EHallock ive 


cannot appeal, ‘ 


‘have 
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judgment or appealable;®’ nor will an appeal lie 
from a default judgment before the amount has been 
In Alabama it has been held that a 
judgment by nil dicit is not a release of errors, and 
may be reviewed on writ or error;®® but in Missis- 
sippi the contrary has been held.’° 
dictions one who fails to answer or make issue on a 
cross complaint or cross petition is precluded from 
the 
thereon.”1 Failure of a party demurring to a plead- 
ing to attend and argue the demurrer in the court 
below will not prevent his insisting upon his de- 
murrer upon appeal from an order overruling the 


In some juris- 


correctness of the judgment 


In New York, by express exception in the general 
provisions of the statute relating to appeals, a party 
‘where the judgment or order, of 
which he complains, was rendered or made upon his 
default,’’ *? and under the present act relating to the 
municipal court of the city of New York, no appeal 


Jaudin, 34 Cal. 167; Stevens v. Ross, 
LCaly 9A: ; 

Ill.—Chatterton v. Chatterton, 132 
Ill. A. 31 [aff 231 Ill. 449, 83 NE 161, 
121 AmSR 339]. 

Nev.—Kidd vy. Four-Twenty Min. 
Co., 3 Nev. 381 [disappr dictum Paul 
v. Armstrong, 1 Nev. 82]; Maples v. 
Geller, 1 Nev. 233. 

N. Y.—Schwartz v. Schendel, 24 
Mise. 733, 53 NYS 829; Allison v. 
T. A. Snider Preserve Co., 20 Misc. 
367, 45 NYS 923. ; 

Oh.—Williamson y. Nicklin, 34 Oh. 
St, 123. ; 

67. Farmers’, etc., Bank vy. Pirkle, 
9 Ga. A. 583, 71 SE 946. And see 
Houston v. Greensboro Lumber Co., 
136 N. C. 328, 48 SE 738 (holding 
that, where a judgment is entered 
by default, after which defendant 
appears specially and gives notice of 
appeal on the ground that defendant 
has not been properly served, such 
appeal is premature, since it could 
have had its exception noted and 
have proceeded with the trial, or 
ignored the proceedings as a 
nullity). 

[a] Interlocutory judgment by de- 
fault against some of several defend- 
ants.—Under a statutory provision 
that, “where there are several de- 
fendants in a suit, and some of them 
appear and plead, and others make 
default, the cause may proceed 
against the others, but only one final 
judgment shall be given in the ac- 
tion,’ no appeal lies from an inter- 
locutory judgment by default against 
some of the defendants less than the 
whole number where the others have 
answered. Lee v. Black, 27 Ark. 336 
(construing Gould Dig. c 133 § 80). 
See also Lenow vy. Lenow, 8 Gratt. 
(49 Va.) 349 (a case for an attach- 
ment, where the absent defendant 
did not appear). 

68. Sharp v. Bates, 102 Md. 344, 
62 A 747; Davidson v. Myers, 24 Md. 


538. 

69. Dinsmore vy. Hand, Minor 
(Ala.) 126. 

70. Winn v. Levy, 3 Miss. 902, 


904 (on the ground that “there is no 
material difference, if there is any 
at all, between judgment on nil dicit, 
and by default’). 

71. Weinreich v. Hensley, 121 Cal. 
647, 54 P 254; Smith vy. Allen, 63 
Nebr. 74, 88 NW 155; Gadsden vy. 
Thrush, 56 Nebr. 565, 76 NW 1060, 45 
LRA 654. 

72. Hall v. Williams, 13 Minn. 260. 

73. Code Civ. Proc. § 1294; Glens 
Falls Ins. Co. vy. Extension Dev. Co., 
154 App. Diy. 7305, 138 INYS= 930% 
Dwight v. Gibb, 145 App. Div. 223, 
129 NYS 961; Loper y. Wading River 
Realty Co., 143 App. Div. 167, 127 
NYS 1000; Matter of Hotchkiss, 138 
App. Div. 877, 880, 123 NYS 511, 512 
(holding that no appeal lies from a 
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will lie from a judgment by default in that court, 
appellant was served with summons or ap- 
peared,’* the remedy being by a motion in the court 
below to open the default or set aside the judgment, 
and an appeal from the order denying the motion.’® 
The statute applies, where a plaintiff attempts to ap- 
peal from a judgment rendered against him on his 


where 


default order directing the superin- 
tendent of insurance to take charge 
of an insurance concern under the 
insurance law, the remedy being by 
motion to open the default); Stern 
v. Marcuse, 128 App. Div. 169, 112 
NYS 653 (holding that, where, in 
an action to foreclose a mortgage on 
two tracts of land, M, the owner of 
one tract, neither answered in the 
action nor appeared in opposition to 
the motion of K, the owner of the 
other tract, as to the order in which 
the tracts should be sold, he had no 
right of appeal from the order made 
on the motion); G. W. Jones Lumber 
Co. v. Fulton, 123 App. Div. 386, 107 
NYS 942 (holding that a judgment 
debtor permitting a default order 
finding him guilty of contempt for 
disobeying an. order in supplemen- 
tary proceedings, on rule to show 
cause, cannot appeal, his remedy be- 
ing by motion to open the default); 
Matter of Bostwick, 114 App. Div. 
199, 99 NYS 925 (holding that, where, 
on the return of an order to show 
cause why a_ substituted trustee 
should not be appointed under a 
mortgage, the mortgagor made de- 
fault, it was not entitled to ques- 
tion the propriety of certain recitals 
in the order by appeal therefrom, but 
could only do so by a motion to re- 
settle the order); Title Guarantee, 
etc., Co. v. American Power, etc., Co., 
95 App. Div. 192, 88 NYS 502; Del- 
mar v. Delmar, 65 App. Div. 582, 72 
NYS 959; New York Co-op. Bldg., 
etc., Assoc. v. Brennan, 62 App. Div. 
610, 70 NYS 916; Henderson, etc., Co. 
v. McNally, 48 App. Div. 134, 62 NYS 
582 [aff 168 N. Y. 646 mem, 61 NE 
1130 mem]; Hawkins v. Smith, 91 
Hun 299, 36 NYS 333; Gersmann v. 
Walpole, 79 Misc. 49, 139 NYS 1; 
Fourteenth St. Bank v. Strauss, 
Mise. 588, 104 NYS 956; Brown v. 
Bouse, 43 Misc. 72, 86 NYS 240; 
Reidy v. Bleistift, 30 Misc. 203, 61 
NYS 915, 31 Mise.‘181; 63 NYS 974; 
Roth v. Light, 129 NYS 23. 

[a] Representative and individual 
capacity.— Under Code Civ. Proc. § 
1294, authorizing an appeal by the 
party aggrieved, except where the 
judgment was rendered on his de- 
fault, a person made a defendant in 
his individual capacity, in an action 
brought by him in his representative 
capacity, may not appeal in his in- 
dividual capacity from an order made 
in default of his pleading in his in- 
dividual capacity. Dwight v. Gibb, 
145 App. Div. 223, 129 NYS 961. 

74. Weiner v. Yale Knitting Mills, 
138°) App) «Dive. 533, 123° NYS © 327: 
Lindenborn v. Vogel, 131 App. Div. 
75, 115 NYS 962 [rev 110 NYS 970]; 
Goldman y. Brooklyn Heights R. Co., 
129 App. Div. 657, 114 NYS 182; 
Kerr v. Walter, 104 App. Div. 45, 93 
NYS 311; Goldstein v. Frumkes, 74 
Mise. 450, 132 NYS 318; Empire City 
Iron Works v. Dincin, 74 Misc. 85, 
131 NYS 572; Sutton v. Bayles, 70 
Mise. 522, 127 NYS 432; Castell v. 
Sterling F. Ins. Co., 69 Misc. 354, 125 
NYS 788; Review, etc., Co. v. Gil- 
breth, 65 Misc. 508, 120 NYS 100; 
Martin v. Lefkowitz, 62 Misc. 490, 
115 NYS 64; Edelman v. Rams, 58 
Mise. 561, 109 NYS 816; Epstein v. 
S. Weisberger Co., 52 Misc. 572, 102 
NYS 488; Gormley v. Brooklyn 
Heights R. Co., 52 Mise. 495, 102 NYS 
€92; Schiller v. Hardenburg, 52 Misc. 
482, 102 NYS 529; Fred S. Chute Co. 
v. Westbay, 52 Mise. 115, 101 NYS 
527; Steindler v. American Bonding 
Co., 52 Mise. 114, 101 NYS 795; Le- 
vine v. Munchik, 51 Misc. 556, 101 
NYS 14; Lesser v. Kahn. 50 Misc. 


54, 


' ~ 
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620, 98 NYS 212; Consumers Park 
Brewing COasvs Greenberger, 47 Misc. 
398, 94 NYS 388; Candeloro v. Ben- 
venuta, 43 Misc. 684, 88 NYS 357; 
Brown v. Bouse, 43 Misc. 72, 86 NYS 
240; Edelson v. Epstein, 27 Misc. 
543, 58 NYS 334; Frising v. Cofinas, 
142 NYS 356; Sutton v. Bayles, 132 
NYS" 327: Iadone v. Fusco, 128 NYS 
84; ‘Rosenthal v. Gruenstein, 121 NYS 
226; Jefferson Bank v. Montifiore 
Realty Co., 114 NYS 862; Goldstein 
v. Rosenthal, 113 NYS 1012; Merritt, 
ete., Derrick, ete., Co. v. Koronsky, 
113 NYS 744; Anderson vy. Thorps, 
113 NYS 730; Liebling v. Borg, 113 
NYS 549; Davies v. Myers, 113 NYS 
9; McNeice v. Sapan, 112 NYS 1117; 
Browning v. New York Leasing Co., 
111 NYS 704; Schwartz v. Mutual 
Alliance Trust Co., 111 NYS 610; 
Fong Ming v. Fong Ling, 109 NYS 
750; Kieley v. Reinhardt, 108 NYS 
1012; Moss Realty Co. v. Di Crisci, 
107 NYS 49; Rogg v. Simelowitz, 102 
NYSi95354 Levenson vy. ‘Arnold, 97 
NYS 990. Compare under former 
statute Beebe v. Nassau Show Case 
Co., 41 App. Div. 456, 58 NYS 769; 
Wallot v. Weber, 30 Misc. 632, 62 
NYS 756; Dreyfus v. Carroll, 28 Misc. 
222, 58 NYS 1116; Empire Hardware 
Co. v. Young, 27 Misc. 226, 57 NYS 
753; Schwarz v. Schendel, 24 Misc. 
733, 53 NYS 829; Burkhard y. Smith, 
19 Mise. 31, 42 NYS 638. 

75. See cases supra notes 73, 74; 
and supra § 360. 

76. Delmar v. Delmar, 65 App. 
Div. 582, 72 NYS 959 (holding that, 
under Code Civ. Proc. § 1294, pro- 
viding that a party aggrieved may 
appeal, except where the judgment 
was rendered on his default, a plain- 
tiff who refused to proceed in his 
action, under § 2653a, to test the 
validity of a will, could not appeal 
from the judgment entered therein 
against him); Consumers Park Brew- 
ing Co. v. Greenberger, 47 Misc. 398, 
94 NYS 38 (holding that, where the 
summons and proof of service there- 
of were not filed the day preceding 
the return day, as required by Mu- 
nicipal Court Rule No. 4, and the 
court, plaintiff not appearing, in- 
dorsed upon a copy of the summons 
filed by defendant the word “dis- 
missed,” and filed it, and subsequently 
made an order deciding that the ac- 
tion “is hereby dismissed with costs 
to be taxed by the clerk,’ the judg- 

ment, being entered on default, was 
not appealable); Anderson y. Thorps, 
TH INVS! 730: 

77. Silverstein v. Brown, 153 App. 
Div. 677, 138 NYS 848; Peo. v. Man- 
hattan Real Hst., etce., Co., 74 App. 
Div. 535, 77 NYS 8387 [rev on other 
grounds 175 N. Y. 1338, 67 NE 219]; 
King v. Ross, 28 App. Div. 371, 51 
NYS 138 [app dism 156 N. Y. 681 
mem, 50 NE 1118 mem]; Bromberger 
v. Worth, 80 Misc. 502, 141 NYS 569; 
and other cases infra this note. 

[a] Judgments not rendered by 
default.—(1) If defendant appears in 
the action and takes part in the trial 
to some extent, a judgment therein 
against him is not a judgment by 
default, so as to prevent his appeal. 
Silverstein v. Brown, 153 App. Div. 
677, 1388 NYS 848; Furniss v. Fur- 
niss, 148 App. Div. 217, 133 NYS 46; 
Mathot vy. Triebel, 102 App. Div. 426, 
92 NYS 512; King v. Ross, 28 App. 
Div. 371, 51 NYS 138 [app dism 156 
INGA: 681 mem, 50 NE 1118 mem]; 
Bromberger v. ‘Worth, 80 Misc. 502, 
141 NYS 569; Miles vy. Weisbecker, 
78 Misc. 369, 138 NYS 424; Hirsch 
v. Military-Naval Corp., 138 NYS 
1076. (2) Thus where, in an action 
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default, as well as where the appeal is by a defend- 
ant.7° The rule does not apply, however, unless the 
judgment is a judgment by default, and if a de- 
fendant has not been served with summons and has 
not appeared, he may appeal from the judgment taken 
against him,’* and on such appeal he may show the 
fact that he was not served with the summons by 


for the determination of a claim for, 
real estate, defendant answered, and, 
at the trial appeared solely for the’ 
purpose of demanding a jury trial, 
and, that demand having been de~ 
nied, withdrew, and judgment was 
rendered against him, it was held 
that defendant, having appeared and 
taken part in the trial to some ex- 
tent, was entitled to appeal, the judg- 
ment not being one by default. King 
v. Ross, supra. (3) And where plain- 
tiff takes judgment after the over- 
ruling of a demurrer to the com- 
plaint, and defendant’s failure to an- 
swer over, the judgment is not by 
default, and defendant is entitled ta 
appeal. Mathot v. Triebel, 102 App. 
Div. 426, 92 NYS 512; Miles v. Weis- 
becker, 78 Misc. 369, 138 NYS 424; 
Apple v. National Automatic Weigh- 
ing Mach. Co., 76 Misc. 241, 134 NYS 
582. (4) An order denying the ten- 
ant’s ‘motion, made after joining is- 
sue, for dismissal of summary pro- 
ceedings, is a ruling upon the trial, 
although made before the landlord’s 
proof is taken, and, although he 
takes no further part in the trial, 
the judgment for the landlord on the 
trial is not by default, so as to pre- 
clude appeal. Altschuler vy. Lip- 
schitz, 113 NYS 1058. (5) So, where 
an order overruling a demurrer gives 
leave to answer, and provides that, 
in case an answer is not filed in the 
specified time, final judgment shall 
be given for plaintiff, a judgment in 
accordance with the terms of the or- 
der is not by default, and an appeal 
lies; pS Peosive Manhattan Real HEst., 

etc), Co. 74 gApD. Div! 835877) NYS| 
837 [rev on other grounds 175 N. Y. 
133, 67 NE 219]. 

[b] Judgments by default.—(1) 
But a judgment of the municipal 
court of the city of New York, ren- 
dered against defendant after his 
withdrawal from the case on the 
court properly overruling his motion 
for a stay of proceedings or a dis- 
missal, is a judgment by default, 
from which no appeal lies. Schwartz 
v. Mutual Alliance Trust Co. 111 
NYS 610. (2) And where an inter- 
locutory order was entered at the 
trial term, denying a motion to. 
strike the case from the. calendar, 
and at the time of its denial defend- 
ant’s counsel withdrew from the 
trial, and an inquest was taken in 
his absence, and a judgment entered 
thereon, the judgment so entered 
was a judgment by default, and no 
appeal would lie to the appellate 


division. Loper v. Wading River 
Realty  €o.,\ 143) “App Se Div.: 167, 27% 
NYS 1000. 

78. Mears v. North American 


Brewing Co., 113 App. Div. 41, 98 
NYS 1042; Gottlieb v. Kurlander, 52 
Misc.” $9)" 101. NYS G5. Lesser v. 
Kahn, 50 Mise. 620, 98 NYS 212 
Dixon v. Carrucci, 49 Misc. 222, /97 
NYS 380; Long Braneh Pier Co. v. 
Crossley, 40 Misc. 249, 81 NYS 905; 
Iron Clad Mfg. Co. v. Smith, 28 Mich. 
172) "59 INY S433 23~ Allisonitvs TA 
Snider Preserve Co., 20 Mise. 367, 45 


, NYS 923, 26 NYCivProc 298; Jacobs 


v. Atlas Constr. Co., 119 NYS. 168; 
Grossman v. Atlas Constr. Co., 119 
NYS 164; Moss Realty Co. v. Di 
Criseci, 107 NYS 49; Swift v. Mutual 
Commn. Co., 107 NYS 40; McCrea v. 
Burnstine, 105 NYS 194; Potter v. 
Katzenbach, 88 NYS 865; Lazarus v. 
Boynton, 86 NYS 104; Austen v. Co- 
lumbia Lubricants Co., 85 NYS 362. 

[a] A special appearance solely 
for the purpose of objecting to the 
jurisdiction of the court is not an 
“appearance.” within Municipal Court 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numbea_ 
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affidavit under the statutory provision for affidavits 
on appeal founded on error in fact not within the 


knowledge of the justice.’® 


Appeal from intermediate court. 
not lie in New York to the court of appeals from 
a default judgment of affirmance by an intermediate 
It is not an actual ‘‘determina- 
For the same reason it was held that a 
judgment of the general term of the city court of 
New York affirming a judgment by default was not 
reviewable by the court of common pleas.®? 

[§ 450] b. Damages Assessed upon Default. If, 
after a judgment by default, damages are assessed 
by an inquisition, this being the means of perfecting 
the judgment rendered in the exercise of ordinary 
jurisdiction, an appeal may be taken from a judg- 


appellate court.®° 
trons 


Act (L. [1902] p 1578 ¢ 580 § 311), 
providing that, where personal serv- 
ice of summons has not been made, 
nor personal service of notice of en- 
try of the judgment had, and de- 
fendant has not appeared, he may 
appeal at any time within twenty 
days after personal service of no- 
tice of the entry of the judgment. 
Dixon v. Carrucci, 49 Misc. 222, 97 
NYS 380. 

79. Code Civ. Proc. § 3057; Mears 
v. North American Brewing Co., 113 
App. Div. 41, 98 NYS 1042; Lazarus 
v. Boynton, 86 NYS 104; Austen v. 


Seuniieek Lubricants Co. 85 NYS 
[a] Service of affidavits.—On ap- 


peal from a default judgment in the 
municipal court, the affidavits for re- 
versal should be served with the no- 
tice of argument. Austen v. Colum- 
bia Lubricants Co., 85 NYS 362. 

80. Stevens vy. Glover, 83 N. Y. 
611; McMahon v. Rauhr, 47 N. Y. 67. 
AAD McMahon vy. Rauhr, 47 N. Y. 

82. Keller v. Feldman, 2 Misc. 
179, 21 NYS 581, 29 AbbNCas 426, 23 
NYCivProc 37. 

83. Mead v. Coggshall, Kirby 
(Conn.) 17; Chicago, etc., R. Co. v. 
Ward, 16 Ill. 522; Forrestér v. Sisco, 
49 Md. 586 [dist Wilmington, etc., R. 
Go. v. Condon, 8 Gill & J. (Md.) 443, 
which was a condemnation proceed- 
ing in which a special jurisdiction 
was conferred]; Wells v. Booth, 35 
Mich. 424. See also Kent v. Bown, 3 
Minn. 347 (where, however, the an- 
swer was withdrawn, and it was said 
that there was no default). 

84. Lybass v. Ft. Myers, 56 Fla. 
817, 47 S 346; Garvin v. Watkins, 29 
Fla. 151, 10 S 818 (appeal may be 
taken from a final decree rendered 
upon a decree pro confesso made ab- 
solute under the rule, and upon such 
an appeal the legality of all the pro- 
ceedings prior to the default is open 
for review); Hart v. Stribling, 21 Fla. 
136; International Impr. Fund_ vy. 
Jacksonville, ete., R. Co., 16 Fla. 708; 
Freeman v. Timanus, 12 Fla. 393; 
Megin v. Filor, 4 Fla. 203; Betton v. 
Williams, 4 Fla. 11; Woodward v. 
Whitescarver, 6 Iowa 1; Bailey v. 
Jones, 107 Md. 405, 68 A 881 (holding 
that, upon appeal from a final de- 
eree passed after a decree pro con- 
fesso, all prior orders in the case, 
including the validity of the decree 
pro confesso, are open to review); 
Turpin v. Derickson, 105 Md. 620, 66 
A 276 (holding, that when a bill in 
equity is taken pro confesso against 
a defendant he may appeal from the 
final decree in the cause passed after 
the taking of testimony; and if he 
filed a demurrer and plea to the bill 
he is entitled to have the action of 
the court on the demurrer and plea 
reviewed as well as the final decree) ; 
Lippy v. Masonheimer, 9 Md. 4 
Blanchard v. Cooke, 144 Mass. 207, 11 
NE 83 (holding that, where defend- 
ant appeared and the bill was for 
want of an answer taken for con- 


APPEAL AN D ERROR 


[§ 451] 
An appeal will 


swer.®4 


right to be heard upon the form of 
the decree, and to appeal from it). 
Compare~ Ringgold’s Case, 1 Bland 
(Md.) 5 (cited infra note 85). 

{a] Decree not in accordance with 
law.—If allegations of a bill as to 
conclusions of jaw or principles of 
law applicable to the facts are not 
correct as a matter of law, an er- 
roneous decree entered in accordance 
with .such allegations may -be as- 
signed as error on a proper appeal 
by an interested defendant against 
whom a decree pro confesso was en- 
tered. Lybass v. Ft. Myers, 56 Fila. 
817, 47 S 346. 

[b] Decree must be final.—To be 
appealable, however, the decree must 
be a final one. A decree merely that 
a bill be taken for confessed against 
a defendant is not a final decree, and 
is not appealable. Chappell v. 
O’Brien, 22 App. (D. C.) 190; Hutch- 
ins v. Nickerson, 212 Mass. 118, 98 
NE 791; Russell v. Lathrop, 122 
Mass. 300; Remington vy. Barney, 35 
BEE 267, 86 Aso: 

[ec] Decree had upon constructive 
service.—In [Illinois a decree had 
upon constructive service is, as to a 
defendant over whom the court has 
jurisdiction by constructive service 
only, not final, so as to support a 
writ of error, until the expiration of 
three years from the entry thereof, 
since the Chancery Act (L. [1872] p 
329 § 19) provides that in such case 
defendant may appear within three 
years after the decree, answer, and 
have the case reinstated, and that 
thereupon proceedings shall be had 
as if defendant had appeared in due 
season and no decree had been made. 
Martin v. Gilmore, 72 Ill. 193; Sale 
v. Fike, 54 Ill. 292; Humphreys v. 
Steele, 108 Ill. A. 111. 

85. U. S.—Thomson v. Wooster, 
TISSUES. Os by SCUlT OS. 2o ae eds 
105. See the following note. 

D. C.—G .& J Tire Co. v. G. J. G. 
Motor Car Co., 39 App. 508. 

Md.—Ringgold’s Case, 1 Bland 5 
{cit Maynard v. Pomfret, 3 Atk. 468, 
26 Reprint 1069; Davis v. Davis, 2 
Atk: ‘21> (26 “Reprint” 410: Heyn’ vy. 
Heyn, Jac. 49, 4 EngCh 49, 37 Reprint 


768; Carew v. Johnston, 2 Sch. & 
Lef. 280; Ogilvie v. Herne, 13 Ves. 
Jr. 563, 83 Reprint 405; Geary v. 


Sheridan, 8. Ves. Jr. 192, 32 Reprint 
327; Jopling v. Stuart, 4 Ves. Jr. 619, 
31 Reprint 318]. But see later cases 
to the contrary supra note 84 

N. J.—New Jersey Bldg., ete., Co. 
v. Lord, 66 N. J. Eq. 344, 58 A 185; 
Townsend v. Smith, 12 N. J. Eq. 350, 
72 AmD 403; Barber v. West Jersey 
Title, ete., Co., 52,N. J. Eq. 287, 29 
A 486 [cit Vowles v. Young, 9 Ves. 
Jr. 172, 32 Reprint 567; Cunyngham 
v. Cunyngham, Ambl. 89, 27 Reprint 
55] (where it was said that if the 
absence was involuntary or acciden- 
tal, and it was intended to make a 
defense, the chancellor should be pe- 
titioned for a rehearing, which in 
practice would be freely granted). 

N. Y.—Murphy vy. American L. Ins., 


fessed against him, he had still the! etc., Co., 25 Wend. 249; Kane v. Whit- 
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ment entered upon the inquisition.®? 
c. Decrees Pro Confesso. 
dictions an appeal will lie, as in other cases, from a 
final decree taken as confessed against the appeal- 
ing defendant for want of a plea, demurrer, or an- 
In other jurisdictions, however, the decree 
which follows a bill taken pro confesso corresponds 
to a judgment by default in a court of law, and as 
a rule no appeal will lie .therefrom,®® except upon 
the question of the sufficiency of the averments of 
the bill to support the decree,’® such decree being 
considered as binding and as conclusive as any de- 
cree rendered in the most solemn manner, concluding 
defendant as far as the decree is supported by the 
allegations of the bill, taking the same to be true.** 
But in order that the rule may apply, so as to pre- 


In some juris- 


tick, 8 Wend. 219; Sands v. Hildreth, 
12 Johns. 493. 

Vt.—Hart v. Strong, 15 Vt. 377 
(holding that, although defendant ap- 
peared, yet where he neglected to an- 
swer, and the bill was taken as con- . 
fessed and referred to a master to 
ascertain the amount due, and a de- 
cree made on the report, there could 
be no appeal). 

Va.—By statute. Smith v. Powell, 
98 Va. 431, 36 SE 522; Lenow v. 
Lenow, 8 Gratt. (49 Va.) 349. And 
Soc Davis v. Com., 16 Gratt. (57 Va.) 

W. Va.—By statute, unless a mo- 
tion to have the decree set aside is 
first made and overruled by the court 
that rendered it. Clark v. Harpers 
Ferry Timber Co:, 70 W. Va. 312, 73 
SE 919; Cipher v. Bowen, 56.W. Va. 
183, 49 SE 128; Morrison vy. Leach, 55 
W.Va. 126,70 47 9SE 32373) Ferrell” -v. 
Camden, 49 W. Va. 225, 38 SE 581; 
Watson v. Wigginton, 28 W. Va. 
53'3\37 Bix we ix, 125) Wasa 4 cuit elan= 
ter v. Kennedy, 20 W. Va. 343; Baker 
v. Western Min., ete., Co., 6 W. Va. 


196. : 

86. Masterson v. Howard, 18 Wall. 
(U. S.) 99, 21 L. ed. 764; G & J Tire 
Co. v. G. J. G. Motor Car Co., 39 App. 
(D. C.) 508; Monareh Brewing Co. v. 
Wolford, 179 Ill. 252, 53 NE 588; and 
cases in the following note. 

87. Thompson y. Wooster, 114 U. 
S. 104, 5 SCt 788, 29 L. ed. 105 [cit 
Ogilvie v. Herne, 13 Ves. Jr. 563, 33 
Reprint 405; 1 Smith Ch. Pr. 153; 1 
Daniels Ch. Pr. (1st ed) 696]; New 
Jersey Bldg., etc., Co, v. Lord, 66 
N. J. Eq. 344, 58 A 185. ‘ 

[a] Practice in the United States 
supreme court.—Under the rules and 
practice of the supreme court of the 
United States, a decree pro confesso - 
is not a decree as of course, accord- 
ing to the prayer of the bill, nor 
merely such as complainant chooses 
to make it; but it is made by the 
court according to what is proper 
to be decreed upon the statements of 
the bill assumed to be true. If the 
allegations are distinct and positive 
they may be taken as true without 
proof; but if they are indefinite, or 
the demand of complainant is in its 
nature uncertain, the requisite cer- 
tainty must be afforded by proof. 
But in either event, although de- 
fendant may not be allowed on ap- 
peal from a subsequent decree, as 
from a decree confirming a' sale, to 
question the want of testimony’ or 
the insufficiency or amount of the 
evidence, he is not precluded from 
contesting the sufficiency of the bill, 
or from insisting that the averments 
contained in it do not justify the de- 
cree. Ohio Cent. R. Co. v. Central 
Trust Co., 133 U. S.%83;-10 SCt 285, 


33 L. ed. 561; Masterson vy. How- 
ane 18. Wall. CUMS)" 99, 7212 Taved: 
[b] In Illinois a defendant against 


whom the averments of a bill in 
chancery, well pleaded, have been 
taken as confessed may on appeal or 
writ of error contest the sufficiency 
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elude an appeal, the decree must be properly a de- 
cree pro confesso;%* and where the dismissal of an 
appeal is asked on the ground of the default of ap- 
pellant in the court below, the decree must recite all 
those faets which, by the rules and practice of chan- 
cery courts, entitle a party to default his adver- 
sary.®° ‘ 

[§ 452] d. Refusal to Enter Default Judgment or 
Decree Pro Confesso. Under a statute allowing an 
appeal where a substantial right is denied, which 
right plaintiff may lose if the order is not reviewed 
before final judgment, an appeal will lie from the 
refusal of a final judgment by default upon a veri- 
fied complaint, for a sum certain, when no verified 
answer is filed, there being no extension of time al- 
lowed for the filing of such answer.®® But it has 
been held that an appeal from an order refusing 
judgment on default and on the pleadings is pre- 
mature and must be dismissed.®°t In Pennsylvania 
the statute authorizing a writ of error to a refusal 


AND ERROR 


3° ; ee 


hae 


[gg 451-454. 


to enter judgment for want or insufficiency of an 
affidavit of defense is intended to reach only clear 
cases of errors in law, and thus to prevent the delay 
of a trial.°? 

[§ 453] 4. Judgments, Orders, or Decrees on Con- 
sent, Offer, or Admission. It is a general rule, in 
some states declared by an express statutory pro- 
vision, that a judgment, order, or decree rendered or 
made by consent or on agreement, offer, or admission 
of the parties will not support an appeal or writ of 
error. This rule and its application, exceptions, and 
qualifications will be shown at length in another 

lace.®% : 

[§ 454] 5, Judgments or Orders on Ex Parte 
Proceedings. Although it is sometimes otherwise 
under a statute,®* the general rule is that no appeal 
lies from an ex parte judgment or order, the proper 
remedy being to apply to the court to have such 
judgment or order set aside and then, if the applica- 
tion is denied, to take an appeal from the denial.®® 


of the bill itself to justify the de- 
cree, but he cannot successfully as- 
sign as error, in a court of review, 
that the proofs in the case do not 
sustain the decree. Monarch Brew- 
ing Co. v. Wolford, 179 Ill. 252, 53 
NE 583; Hannas v. Hannas, 110 Ill. 
53; Boston v. Nichols, 47 Ill. 353; 
Gault v. Hoagland, 25 Ill. 266; John- 
son v. Donnell, 15 Ill. 97; Manchester 
v. McKee, 4 Ill. 511; Dunfee v. Mu- 
fuial, Blde.,-ete.;,. Assoc, «101. Disa As 
a0 Teaie 206s Ii 1335) 68. INE L0b2a5 
Domestic Bldg. Assoc. v. Nelson, 66 
Tl, A.~601 [aff 172 Ill. 386, 50 NE 
194]; Starne v. Farr, 17 Ill. A. 491. 

88. Stevens v. Townsend, 1 Doug]. 
(Mich.) 77; Jesser v. Armentrout, 
100 Va. 666, 42 SE 681; Dent v. Pick- 
ens, 61 W. Va. 488, 58 SE 1029; Wat- 
son v. Wigginton, 28 W. Va. 533. 

[a] Decrees not pro confesso.— 
(1) Thus, under Code ec 134 8§ 5, 6, 
prohibiting an appeal because of an 
error in a decree on a bill taken for 
confessed unless a motion has been 
made and overruled below, defendant 
may appeal where, although he filed 
no plea,or answer and made no mo- 
tion to correct or reverse, the record 
shows that an issue was tried by or- 
der of the court, a verdict found 
against him, his request for a new 
trial overruled, and the decree ap- 
pealed from, based solely on the ver- 
dict, entered. Watson v. Wigginton, 
28 W. Va. 5383. (2) And, although 
no issue is made to a bill by demur- 
rer, plea, or answer, yet where wit- 

_ nesses are examined on behalf of 
plaintiff, and cross-examined by de- 
fendant, he may show on appeal that 
the pleadings and proof are insuffi- 
cient to warrant the decree. This 
is not a case of a decree rendered on 
a bill taken for confessed. Jesser 
vy. Armentrout, 100 Va. 666, 42 SE 681. 

89. tevens vy. Townsend, 1 Dougl. 
(Mich.) 77 (holding that the fact that 
no one appeared to argue the cause 
was not a default that would deprive 
the party of his right of appeal). 

90. Griffin v. Asheville Light Co., 
111 N. C. 434, 16 SE 423 (construing 
Clark Code Civ. Proc. [1900] § 548). 
And see Tennessee River Land, etc., 
Co! ova Butler, d347 Ne gO 100, 45S 
956; Kruger v. Buffalo Bank of Com- 
merce, 123 N. C. 16, 31 SH 270. 


91> -Glement. ve osters 994-Nay iC. 
255, 6 SE 186. Compare Governor v. 
Raleigh, ete, R. Co. 38 N.-C. 471 


(subject of appeal at discretion of 
the court below). 


92. Griffith v. Sitgreaves, 81* Pa. 
378. 
93. See infra § 546. 


94. Rumney y. Donovan, 28 Mont. 
69, 72 P 305 (ex parte order appoint- 
ing receiver); In re Maple Leaf, etc., 
Mineral Claims, 2 B. C. 323. 

95. Ala.—Bradford v. Weedon, 152 
Ala. 661. 44 S 865. 


. Ga.—Johnson v. Stewart, 40 Ga. 
167. 

Minn.—Sundberg v. Goar, 92 Minn. 
143, 99 NW 688; State v. First Ju- 
dicial Dist. Ct., 52 Minn. 283, 53 NW 
ata WS : 

N. Y.—Rice v. Hhele, 55 N. Y. 518; 
Stewart v. Stewart, 127 App. Div. 672, 
111 NYS 7386; Matter of Armstrong, 
72 App. Div. 620 mem, 76 NYS 40 
mem; Matter of Reddish, 47 App. Div. 
187, 62 NYS 261; Daniels v. Southard, 
36. App. Div.. 540, 56° NYS 4692,, 29 
NYCivProc 39; Peo. v. Buffalo, 30 
Hun 636; In re Johnson, 27 Hun 538 
(the last two cases being appeals 
from a surrogate’s ex parte order); 
Brown v. Georgi, 26 Misc. 128, 56 
NYS 923; Matter of Dunn, 14 NYS 
14; Savage v. Relyea, 3 HowPr 276, 
1 CodeRep 42; Skidmore vy. Davies, 10 
Paige 316; Gibson v. Martin, 8 Paige 


481. 

N. C.—Ramsowe v. Young, 26 -N. 
Col sae 

S. D.—Deere v. Hinckley, 20 S. D. 
359, 106 NW 188. 

Wash.—Libert v. Unfried, 47 Wash. 
182, 91 P 774; Wilson v. Martin, 43 
Wash. 95, 86 P 205, 10, AnnCas 37 
and note [cit Cyc]; Hall v. Skavdale, 


21 Wash. 203, 57 P 807; Pacific Sup- 
Bis Ss. v. Brand, 7 -Wash. 357, 35 


72. 

W. Va.—Beverly Dist. Bd. of Edu- 
cation v. Ward, 50 W. Va. 443, 40 SE 
344; Clark v. Bryan, 48 W. Va. 271, 
37 SE 543; Brast v. Kanawha Oil Co., 
46 W. Va. 613, 33.SE 302. 

[a] Applications of rule.—For ex- 
ample, the rule has been applied, 
inter alia, to (1) ex parte orders 
granting an injunction (Camfield v. 
Shaw, 40 Ga. 492; Johnson y. Stew- 
art, 40 Ga. 167; State v. First Ju- 
dicial Dist. Ct., 52 Minn. 283, 53 NW 
1157; Aldinger v. Pugh, 57 Hun 181, 
10 NYS; 684 [aft 132) IN. YY. 408% 130 
NE 745]; Clark v. Bryan, 48 W. Va. 
271, 37 SE 5438; Brast v. Kanawha 
@il Coy, 46° Wa Vaz Olsy 33.5, 302). 
(2) appointing a receiver (Gibson v. 
Martin, 8 Paige (N. Y.) 481; Libert 
v. Unfried, 47 Wash. 182, 91 P 1774; 
Clark. -v.,, Bryan,.48: Ws. Way 2715-37 
SE 543), (3) adding new parties de- 
fendant (Sundberg v. Goar, 92 Minn. 
143, 99 NW 688), (4) directing de- 
fendant to appear before a referee 
to give testimony (Kelly v. Jay, 79 
Hun 535, 29 NYS 9338), (5) requiring 
the officers of a defendant corpora- 
tion to appear and submit to an ex- 
amination (Campbell v. Brock’s Com- 
mercial Agency, 38 App. Div. 137, 56 
NYS 540), (6) striking out an an- 
swer for failure to comply with an 
order for discovery (Brown v. Georgi, 
26 Misc, 128, 56 NYS 923), (7) com- 
pelling defendant to appear and an- 
swer (Lindsay v. Sherman, 5 HowPr 
(N. Y.) 308), (8) making an allow- 
ance to an attorney out of funds in 


court (Beverly Dist. Bd. of Education 
v. Ward, 50 W. Va. 443, 40 SE 344), 
(9) adjudging a party guilty of con- 
tempt and imposing a fine or direct- 
ing the issuance of a warrant for 
commitment (Stewart v. Stewart, 127 
App. Div. 672, 111 NYS 736; Matter 
of Reddish, 47 App. Div. 187, 62 NYS 
261), (10) staying proceedings pend- 
ing an appeal in mandamus (Matter 
of Reddish, supra), (11) referring a 
cause to a master in chancery (Gib- 
son v. Martin, supra), (12) or dis- 
missing an action or proceeding on 
plaintiff's ex parte application (Deere 
v. Hinckley, 20 S. D. 359, 106, NW 
138; Wilson v. Martin, 43 Wash. 95, 
96, 86 P_ 205, 10 AnnCas 34 and note 
[cit Cyc]); (13) also to an ex parte 
order of the circuit court directing a 
sale of land levied on by a constable 
under an execution issued by a jus- 
tice of the peace (Bradford v. Wee=- 
den, 152 Ala. 661, 44 S 865); (14) to 
an ex parte order of a surrogate de- 
claring the proceedings for the com- 
pulsory accounting of an adminis- 
trator abated and directing petition- 
ers to pay stenographer’s fees (Mat- 
ter of Armstrong, 72 App. Div. 620 
mem, 76 NYS 40 mem); (15) and to 
an order in lunacy proceedings di- 
recting the commissioner to summon 
a jury after overruling a motion to 
set aside the proceedings (In re 
Dunn, 14 NYS 14). (16) And where 
the court, on the ex parte application 
of a sheriff, gives him advice as to 
how he shall distribute funds raised 
by sale of property seized in behalf 
of creditors, there can be no appeal 
by a creditor. Ramsour v. Young, 
PAS ONE KOMI S ey 

[b] Reason for rule.—‘“‘That ap- 
peals will lie from such ex parte or- 
ders is opposed to the obvious rea- 
son upon which all purely appellate 
proceedings must be supposed to rest, 
namely, the necessity of an appeal to 
correct the error supposed to have 
been committed. The law attaches 
much importance to the hearing of 
both the interested parties, not only 
as a matter of right to them, but as 
an aid to courts in the determina- 
tion of matters brought before them. 
It is ordinarily to be supposed that 
a court which may have acted incon- 
siderately or erroneously upon a one- 
sided application would perceive and 
correct its error if the adverse party 
were heard. An examination of many 
decisions in this court shows that 
the general language of the statute 
declaring the right of appeal has 
been construed in a limited sense 
where there has been no real consid- 
eration in the court below of the 
matter in question, with opportunity 
for the interested parties to be heard, 
and when it is to be presumed ths 
upon hearing and consideration the 
court would correct any error whick 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numbet. 


——ai 


a 


§§ 454-456] 


“ Nor, as a rule, will an appeal lie from an order set- 
ting aside an ex parte order, as it is not final.°* But 
where a motion is duly made to set aside an ex parte 
order and is denied an appeal will then lie.%” 

[§ 455] 6. Judgments or Orders on Motion or 
The general rule is that de- 
cisions on motions or summary applications cannot 
be thrown into the shape of records, and become the 
subject of revision in any other court by appeal or 


Summary Proceedings. 


it may have committed.” State v. 
First Judicial Dist. Ct., 52 Minn. 283, 
291, 58 NW 1157 [quot in Wilson v. 
Martin, 43 Wash. 95, 86 P 205, 10 
AnnCas 37]. 

{[c] In chancery.—(1) In Gibson 
v. Martin, 8 Paige (N. Y.) 481, it was 
held that an ex parte order of the 
vice chancellor, which was merely 
irregular, could be corrected on ap- 
plication to the vice chancellor, and 
that therefore no appeal would lie. 
See also Skidmore v. Davies. 10 Paige 
CNR) ip cli6uny C2)m but Ne Eyslop: iv, 
Powers, 9 Paige (N. Y.) 322, an er- 
roneous decree was held appealable, 
although the party did not appear to 
argue the case below. s 

96. In re Atty.-Gen., 155 N. Y. 441, 
50 NE 57 [dism app.22 App. Div. 
285, 47 NYS 883]; Matter of Reddish, 
47 App. Div. 187, 62 NYS 261; Peo. v. 
Buffalo; 30. Hun GN. Y.) 636; In re 
Johnson, 27 Hun (N. ¥.) 538; In re 
Sinclaire, 44 Wash. 119, 86 P 1117. 

97. Rice v. Bhele, 55 N. Y. 518 
(an order affecting a _ substantial 
right); Stewart v. Stewart, 127 App. 
Diver, O.-osn¢lelds gIN Ys coon, pMattery of 
Reddish, 47 App. Div. 187, 62 NYS 
261; Campbell v. Brock’s Commercial 
Agency, 38 App. Div. 137, 56 NYS 

~ 540; Moyer v. Moyer, 7 App. Div. 523, 
40 NYS 258; Wilson v. Martin, 43 
Wash. 95, 96, 86 P 205, 10 AnnCas 
37 and note [quot Cyc]; and other 
cases supra note 95. 

98. Scott v. Rivers, 1 Stew. & P. 
(Ala.) 24, 21 AmD 646; State v. Mc- 
Elhinney, 241 Mo. 592, 145 SW 1139; 
Wellock v. Cowan, 16 Serg. & R. 
(Pa.) 318. See also supra §§ 18 et 
seq, 39 et seq. 

[a] Forfeiture of forthcoming 
hbond.—Writ of error will not lie toa 


statutory judgment upon the_ for- 
feiture of a forthcoming bond. 
Smiser v. Robertson, 16 Ark. 599. 


Compare however Smith v. Basinger, 
12 Tex. 227. 

{b] Order to set off judgments.— 
In Scott v. Rivers, 1. Stew. & P. 
(Ala.) 24, 28, 21 AmD 646, which 
was an order of a court of law di- 
recting one judgment to be set off 
against another, the proposition of 
the text was adopted as the correct 
rule of practice, the court conceiv- 
ing that “no serious injury can result 
from it; as the summary proceeding 
cannot be regarded as res adjudicata 
which. will conclude either party from 
the benefit of any equity to which 
he would otherwise have been en- 
titled. The propriety of this rule is 
further sustained from the consid- 
eration that the power of setting one 
judgment against another is a mat- 
ter more appropriately due to Chan- 
cery.” See also Simson v. Hart, 14 
Johns. (N. Y.) 63; Wellock v. Cowan, 
16 Serge. & R. (Pa.) 318. 

99. Swain v. Phelps, 125 N. C. 43, 
34 SE 110; F. J. Castle Co. v. Kouri, 
18 Ont. L. 462, 14 OntWR 125. ; 

[a] Motion to amerce a sheriff 
for negligence in the service of proc- 
ess is a motion in the cause within 
the meaning of Clark Code Civ. Proc. 
N. C. (1900) § 547, and an appeal will 
lie from its refusal. Swain v. Phelps, 
125 N. C. 43, 34 SE 110. 

1. U. S.—Lambert v. Barrett, 157 
Wes GO 15> SOtv225039) dias edarsoD 
(denial of application for writ of 
habeas corpus); Carper v. Fitzgerald, 
121.U. S. 87, 7 SCt-825,/30 L. ed. 882 
(where it was held that a direction 
of the judge that his order of dis- 
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should be reported in the circuit 
court, and that the other papers 
should be filed, did not make the 
order appealable); Hentig ve Page, 
LOZ WSs, 2 ko 64a, ed. 159 . Corder. 
denying petition to revoke writ); In 
re King, 51 Fed. 434 (order denying 
application for writ of habeas cor- 
pus). 

Dak.—Bostwick v. Knight, 5 Dak. 
305, 40 NW 344 (construing Dak. L. 
[1887] © 20)§ 23 subd 5): 

Iowa.—Judd v. Ferguson, 39 Iowa 
397 (stating the rule as it was prior 
to Sept. 1, 1873); In re Curley, 34 
Iowa 184. 

Ky.—Broadwell v. Com., 98 Ky. 15, 
32 SW 141, 17 KyL 564; Gill’s Pet., 
Oa kvia UST SW L6G, lo Koda): 
Weddington v. Sloan, 15 B. Mon. 147. 

Minn.—Schurmeier vy. St. Paul, etc., 
R. Co. First Div., 12 Minn. 351; Hoff- 
man v. Mann, 11 Minn. 364. Compare 
State v. First Judicial Ct., 52 Minn. 
283, 53 NW 1157. 

Nev.—Lyon County v. Esmeralda 
County, 18 Nev. 166, 1 P 839. 

Oh.—Sheldon v. McKnight, 34 Oh. 
St. 316; Atwood v. Whipple, 5 Oh. 
Cir Ot. criss i) Ossie Dec, lols 

Okl.—School Dist. No. 8 v. Hakin, 
23 Okl. 321, 100 P 528; Allen v. Reed, 
LOLOKis 1055, 160) Paso. 631 2 86% Corder 
at chambers refusing writ of man- 
damus). 
see C.—Carmand v. Wall, 17 S. C. L. 

S. D.—By express statutory provi- 
sion that an order made at chambers 
shall not be appealable, but that an 
appeal will lie only from an applica- 
tion to vacate the same. Custer 
County Bank v. W. H. Walling Mer- 
cantile Co., 16 S. D. 579, 94-NW 582; 
Brown v.. Edmonds, 5 S. D. 508, 59 
NW 731; Holden v. Haserodt, 3 S. D. 
4, 51 NW 340; Black Hills Flume, 
ete., Co. v. Grand Island, etc., R. Co., 
2 S. D. 546, 51 NW 342; Commercial 
Nat. Bank yv..Smith, 1 S. D. 28, 44 
NW 1024. 

Tex.—Hodges v. Ward, 1 Tex. 244. 

Wis.—Whereatt v. Ellis, 68 Wis. 
61,, 30, NW .520; 31 NW. 762;., Prince 
v. MeCarty, 61 Wis. 3, 20: NW 655. 

Eng.—Dowson y. Drosophore Co., 
12 Reports 138. 

Can.—Williams v. Grand Trunk R. 
Cos7 36.) Can’ Ss .C. 82 Martine. wv. 
Moore, 18 Can. S. C. 634; Canadian 
Pac. R. Co. v. St. Therese Little 
Seminary, 16 Can. S. C. 606. 

N. S.—In re Ross, 27 N. S. 296. 

Que.—Bousquet v. Dauphinais, 2 
Que. Pr. 366. 

[a] Right of. review limited by 
statute.—Under Code Civ. Proc. § 
2433, which declares that an order 
made by a judge out of court in the 
course of a proceeding can be re- 
viewed only by the judge who made 
it, or by the court-in which the pro- 
ceeding is had, an appeal does not lie 
to the general term from such an 
order. Palen vy. Bushnell, 68 Hun 
554, 22 NYS 1044. 

[b]. When order deemed made at 
chambers.—(1) In South Dakota it 
is provided by Comp. L. § 4828 that 
special proceedings and motions may 
be heard at any place within the ju- 
dicial district in which is situated 
the county or judicial subdivision 
wherein the same is brought or is 
pending, and that nothing in the sec- 
tion shall be construed to prevent 
the judge of any circuit court from 
making any order at chambers at any 
place within the state, and by § 5236 


charge in habeas corpus proceedings | that an order made at chambers is 


[3 C. 5.39] 


writ of error.®® 
lowed by special statutory provision.°® 

[§ 456] 7. Judgments or Orders on Proceedings 
at Chambers or in Vacation. An appeal or writ of 
error will not le to review an order or judgment 
made or yendered by a judge at chambers,’ unless, as 
is the case in some jurisdictions, it is allowed by 
some special and constitutional statutory provision ;” 
and the fact that an order purports to have been 


[3C.J.] 609 


An appeal may, however, be ‘al- 


not appealable, but appeal will lie 
only from an application to vacate 
the order. In Custer County Bank 
v. W. H. Walling Mercantile Co., 16 
S. D. 579, 94 NW 582, a judge, while 
holding court in a circuit.other than 
his own, made an order stated to be 
“by the court,’ and attested by the 
clerk. It was held that since, under 
the statutes, the only valid order 
which he could make under the cir- 
cumstances was an order at chambers 
the order made must be regarded as 
such, in spite of its form, and hence 
was not appealabie. (2) Where, on 
the other hand, on the return in the 
district court of an alternative writ 
of mandamus, defendant showed 
cause by answer, and issue was 
joined by a demurrer, and after hear- 
ing counsel for the respective parties 
an order was made sustaining the de- 
murrer_ and dismissing the answer, 
but it did not recite in terms that it 
was made “by-.the court,’ and it was 
signed, “W. S. Lauder, Judge,” it 
was held that since, under Comp. L. 
§ 4828, district courts are always 
open, except for the trial of issues of 
fact, the order must be considered 
as an order of the court, and not an 
order made “at chambers.” Travel- 
ers’ Ins. Co. v. Mayer, 2 N. D. 234, 50 
NW_706. See also Travelers’ Ins. Co. 
v. Weber, 2 N. D. 239, 50 NW 708. 
[c] Court commissioners.—In 
Minnesota the powers with which 
court commissioners are invested are 
those of a judge at chambers, and 
consequently no appeal lies to. the 
supreme court from an order of a 
commissioner until it is passed upon 
by the district court. Pulver vy. 
Grooves, 3 Minn. 359; Gere .v. Weed, 
3 Minn. 352. 
2. Ala.—Shows v. Pendry, 93 Ala. 
248, 9 S 462. : 
Ark.—Ex p. Jackson, 45 Ark. 158. 
Cal.—Brewster v. Hartley, 37 Cal. 
15, 99 AmD 237; Bond y. Pachero, 30 
Cal. 530. 
Ga.—McWilliams v. Jacobs, 128 Ga. 
375, 57 SE 509. : 
Hawaii.—Ex p. Pahia, 13 Hawaii 
575; Ex p. Ah Oi, 13 Hawaii 534... ; 
Ida.—Peo. v. Lindsay, 1 Ida. 394. . 
Mont.—Granite Mountain Min. Co. 
v. Weinstein, 7 Mont. 346, 17 PB 108; 
Clarke v. Gonu, 2 Mont. 538. , 
Nebr.—Porter v. Flick, 60 Nebr. 
773, 84 NW 262 (citing earlier cases, 
and holding that in Code Civ. Proe. 
§ 582, providing for review of judg- 
ments of the district court, the word 
“court” means not only the tribunal 
over which the judge presides, but 
also the judge himself, when exercis- 
ing at chambers judicial power con- 
ferred by statute). 
N. Y.—Kelly v. Thayer, 34 HowPr 


163; Kanouse v. Martin, 6 HowPr 
240, 1 CodeRep 385; Nicholson vy. 
Dunham, 1 CodeRep 119. See Matter 


of Flynn, 80 Misc. 79, 140 NYS 799 
[rev on other grounds 157 App. Div. 
241, 141 NYS 807]. 
N. D.—Travelers’ Ins. Co. v. Mayer, 
2 N. D. 234, 50 NW 706. 
Oh.—Findlay Rolling, etc., Mill Co. 


v. National Bank of Commerce, 57 
Oh. St. 115, 48 NE 508. 
Tenn.—Bauhard vy. Truluck, 125 


Tenn. 120, 140 SW 298 (holding that, 
under Acts [1903] c 248, as amended 
by Acts [1905] c¢ 427, authorizing a 
chancellor, by consent, to determine 
causes upon the merits at chambers 
and pronounce final decree therein, 
such a decree is reviewable on writ 
of error); Lindsay y. Allen, 112 Tenn. 


610 [8C.J.] 


made by the court does not render it appealable 
when it was, in fact, the order of the individual 
And a decision of a 
judge in vacation is not such a final judgment, or- 
der, or decree as will support an appeal or writ of 
error,* unless it is made so by some special statute,° 
or unless it is to be regarded as final because of 
consent or stipulation of the parties to that effect.® 
[§ 457] 8. Judgments on Submission of Contro- 
An appeal or writ of error 
will not lie, as a rule, upon a judgment rendered on 
a case stated by the parties for the opinion of the 


judge, and not of the court.® 


versy or Agreed Case. 


637, 82 SW 171 (appeal lies, but not 
a writ of error); Vanvabry v. Staton, 
88 Tenn. 334, 12 SW 786 (holding that 
under Code § 3760, by which the pro- 
ceedings in a habeas corpus case, in- 
cluding all the papers and the final 
order, are required to be returned to 
the nearest court of the trial judge, 
there to become a record, a-judgment 
discharging a prisoner made at cham- 
bers is appealable). 

Charles, 48 


Can. S. C. 473 (Quebec statute). 

B. C.—Re Maple Leaf, ete., Mineral 
Claims; 2.B.°C. 323. 

ce Fairchild v. Lowes, 8 Man. 
527. 

Ont.—Excelsior L. Ins. Co. v. Hm- 
ployers’ Liability Assur. Corp., 5 Ont. 
L. 609, 2 OntWR 348; Re Board of 
Public School Trustees, 4 Ont. lh. 278, 
1 OntWR 477; Centaur Cycle Co. v. 
Hill, 4 Ont. et 92, 1 OntWR. 401; 
People’s Bldg., etc., Assoc. v. Stanley, 
4 Ont. L. 90, 1 OntWR 399; In re 
Allen, 31 Uy C. (QP'B. 458. 

[a] As a “special order made af- 
ter final judgment,” an order re- 
fusing to stay an execution, made at 
chambers, is appealable. Clarke v. 
Gonu, 2 Mont. 538. 

{b] From a judgment at chambers 
which the judge had no jurisdiction 
to render, an appeal may be taken. 
Bond v. Pacheco, 30 Cal. 530. 

[c] “Justice” used as equivalent 
of “court.’’—In the provisions of the 
New York code of civil procedure 
relative to appeals from judgments 
of the marine court of the city of 
New York the term ‘justice’ referred 
to the justices of the marine court, 
and was used as a correlative of, or 
of equivalent meaning with, the 
“marine court,’ or as synonymous 
with the term “the court below.” 
Boomer v. Brown, 4 Daly (N. Y.) 229. 

{d] Under a constitutional provi- 
sion giving the supreme court ap- 
pellate jurisdiction ‘‘over all inferior 
courts,” the legislature is without 
power to extend it to appeals from 
orders made at'chambers. Hubbell 
v. McCourt, 44 Wis. 584. See also 
Lyon County v. Esmeralda County, 
18 “Nev. 167, 1. P’. 8393 Whereatt.. v. 
Ellis, 68 Wis. 61, 30 NW 520, 31 NW 
762; Bunn v. Valley Lumber Co., 63 
Wis. 630, 24 NW 403. 

8. Carper v. Fitzgerald, 121 U. S. 
RY ela f Sct. 825, 30 L. ed. 882; Broad- 
well v. Com., 98 Ky. 15, 17 KyL 564, 
32 SW 141; ‘Black Hills Flume, etc., 


Co. v. Grand Island, ete, R. Co., 
SDs nee 51 NW 342. 
4. S.—Harkrader v. Wadley, 


172 uv "S. 148, 19 SCt 119, 43 L. ed. 
399; Palliser v. U. S., 136 U. S. 257, 
10 Sct 1034, 34 L. ed. 514. 

Ala.—Adams v. Wright, 129 Ala. 
305, 30 S 574 (since “the chancery 
court has no power to sit or act at 
a time not authorized by law and any 
decree attempted to be rendered out 
of term time except in pursuance of 
special provisions of the statutes or 
rules is void,” and, in this state, “a 
void decree can neither be affirmed 
nor reversed and does not support an 
appeal’’). 

Ark.—Mallett v. Hampton, 94 Ark. 
119, 126 SW 92 (holding that, under 
Kirby Dig. § 1188, giving the su- 
preme court appellate jurisdiction 
over the final orders, etc., of inferior 
courts, and § 1315, authorizing circuit 
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eases.® 


courts to issue writs of certiorari to 
inferior tribunals and permitting the 
application for the writ to be made 
to the court or to the judge in vaca- 
tion, an appeal lies only from a final 
judgment or order of the “court,” 
and hence would not lie from an 
order of a judge, made in vaca- 
tion, dismissing a petition for cer- 
tiorari). 

Fla.—Post v. Carpenter, 2 Fla. 441. 

Ga.—Tucker v. Huson Ice, etce., 
Works, 82 SE 496. 

Ill.—Hook v. Richeson, 106 Ill. 392 
(construing Rev. St. ec 37 § 65, pro- 
viding that, if such a judgment is not 
set aside or modified at the next suc- 
ceeding term, it shall become final); 
Sharples v. Baker, 100 Ill. A. 108; 
Marshall v. Yoos, 17 Ill. A. 298; Ol- 
ney First Nat. Bank v. Cope, 3 Ill. A. 


293. 

La.—James v. Fellowes, 23 La. 
Anns 523. 

Mo.—Garrison v. Lyle, 38 Mo. A. 
558. 


Tex.—State v. Wilkinson, (Civ. A.) 
140 SW 826. 


Va.—Abrahams v. Com., 11 Leigh 
(38 Va.) 707. 
4 Wis.—Hubbell v. McCourt, 44 Wis. 
84. 

[a] Injunction—Under the [Illi- 


nois Act of June 14, 1887 (lL. [1887] 
p 250), authorizing an appeal from 
an interlocutory order granting an 
injunction, an appeal cannot be taken 
from such an order by a circuit judge 
in vacation. Sharples v. Baker, 100 
ie AGT Los: 

[b] Under a statute providing that 
a decree in vacation shall become 
final if not set aside or modified at 
the next term of the court, such a 
decree is not final until after an in- 
tervening term of court. Hook v. 
Richeson, 106 Ill. 392; Owens v. 
Crossett, 104 Ill. 468; Marshall v. 
Yoos, 17 Dll. A. 298: 

5. Ga.—Moore v. Ferrell, 1 Ga. 6. 

Miss.—Perkins v. Carraway, 59 
Miss. 222 (holding that, under Code 
[1880] §§ 151, 2608, 2309, there is a 
right of appeal from a judgment ren- 
dered in vacation on the trial of an 
issue in a case of a contested elec- 
tion). 

Mo.—Glover v. St. Louis Mut. Bond 
Inv. Co., 1388 Mo. 408, 40 SW 110 (re- 
fusal to vacate appointment of re- 
ceiver). 

S. C.—Pinckney v. aE Eat 33S. 
CG. G. 250;° 49 Amp i592 

Tex.—Finney Ye Walker, (Civ. A.) 
144 SW 679; State v. Wilkinson, (Civ. 
A.) 140 SW 826 (order refusing in- 
junction); Birmingham Drug Co. v. 
Freeman, 15 Tex. Civ. A. 451, 39 SW 
626 (holding that, where a judge, on 
application, appoints a competent as- 
signee where the assignee named in 
a general assignment has failed to 
qualify, the order, whether made in 
vacation or in term time, is to be 
considered as an order of the district 
court, and appealable, under Rev. St. 
[1895] art 1383). 

Wyo.—Anderson v. Matthews, 8 
Wyo. 307, 57 P 156 (construing L. 
[1895] c¢ 21 §§ 1, 2, providing that 
the district court shall be open at 
all times for the entry of judgments, 
and that judgments entered in vaca- 
tion shall be of the same force as if 
rendered in term time). 

6. King v. Green, 2 Stew. (Ala.) 
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court, if there is no reservation of the right to ap- 
peal, ? nor upon a judgment rendered upon a report 
by the judge, by consent of the parties, for the opin- 
ion of the full court, of the facts proved on the trial 
of an issue to the jury.® 
jurisdictions, however, the rule is otherwise in some 
And it has been held in some states that the 
general rule does not apply where mixed questions 
of law and fact are presented, if the court is called 
upon to decide questions of law, or where questions 
of law arise necessarily out of the facts and are dis- 
tinetly presented to the court, the decision of which 


]133, 19 AmD 46; Olney Nat. Bank v. 


Under the statutes in some 


Cope, 3 Ill. A. 203. 

7. Del.—Elliott v. Montell, 12 Del. 
194, 30 A 854. 

Fla.—Holbrook v. Allen, 4 Fla. 87, 

Ga.—Harrington v. Harrington, 15 
Ga. 561. 

Me.—Warren v. Coombs, 44 Me. 88; 
Mason v. Currier, 43 Me. 355; Giles 


v. Vigereaux, 32 Me. 565; Mansfield 
v. Rounds, 32 Me. 160. 
Mass.—West v. Platt, 120 Mass. 


421; Johnson v. Shed, 21 Pick. 225; 
Wellington v. Stratton, 11 Mass. 394; 
Gray v. Storer, 10 Mass. 163; Carroll 
v. Richardson, 9 Mass. 329; Alfred v. 
Saco, 7 Mass. 380. 

N. J.—Pray v. Jersey City, 33 N. 
Pap tes B06. 

Oh.—Mason vy. Embree, 5 Oh. 277. 

Pa.—Com. v. Callahan, 153 Pa. 625, 
25 A 1000; Gwynn v. O’Hern, Mee as 
29; Hughes v. Peaslee, 50 Pa. 257; 
Chase v. Miller, 41 Pa. 403; Altoona 
v. Irvin, 3 Pennyp. plakys Marbaker Vv. 
Matson, 3 Walk. 506; Fuller v. Tre- 
voir, 8 Serg. & R. 529; Graham v. 
Schuylkill County, 16 Pa. Super. 180; 
Shainlive’s App., 3 Kulp 301. 

Pie hares ssc: v. Jewett, 2 D. Chipm. 

Wis.—Walworth County Bank vy. 
Narmers’ ly. & TT.’ Co.,' 22° Wis! 234% 

[a] “The principle established is, 
that, when the parties have agreed 
that’ a certain judgment shall be ren- 
dered for either of them, according 
to the opinion of.the judges, on a 
case stated, the Court of Errors can- 
not rescind that agreement, and enter 
a different judgment. It is the same 
in principle as if they had agreed 
that judgment should be entered ac- 
cording to the opinion of any other 
individuals; or that it should depend 
on any other collateral event. When 
the opinion is given, or the other 
event happens, and the judgment is 
entered accordingly, it is so entered 
by the consent and agreement of the 
parties, in like manner as if the 
had in any other mode ascertained 
what was right and just between 
them, and had afterward come into 
court and consented to a judgment 
accordingly.” Wellington v. Stratton, 
11 Mass. 394, 395 (per Jackson, J.). 

[b] Agreement as for a special 
verdict.— Where the right to a writ - 
of error was not reserved, the right 
is not preserved by a declaration in 
the agreement for a case stated that 
it shall be in the nature of a special 
verdict. Altoona v. Irvin, 3 Pennyp. 
GPa) eto: 

{c] A change in the constitution 
of the court by legislative enactment 
between the time of agreement to 
submit the case to the decision of 
the court and the time of argument 
will not operate to invalidate the 
agreement where no application is 
made for the modification of it. Gal- 
breath v. Colt, 4 Yeates (Pa.) 551. 

[d] Consent of one party only.— 
If the court takes the case as on a 
submission when only one party con- 
sents, an appeal will lie from the 
judgment rendered. Mills v. Noles, 


1 Oh. 534 é 
Si Johnson v. Shed, se 21 sede: 
(Mass.) 225. 
9. Memphis Freight Co. vy. Mem- 
phis, 3 Coldw. (Tenn.) 249. And see 


cases referred to 


in the following 
note. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numbet. 
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questions must control the determination of the 
merits of the cause, and in other like ecases.}° 
was also held that a writ of error would lie to a 
judgment entered on an agreed case in a federal cir- 
cuit court,+ and that a judgment of a state court 
might be reviewed in the supreme court of the 
United States on writ of error notwithstanding the 
proceeding in which it was rendered was com- 
menced, not by any compulsory process, but pur- 
suant to.a statute of the state authorizing a volun- 
tary submission of the controversy by agreement of 


the parties.!” 


[§ 458] 9. Judgments on Trial of Issues—a. In 
When questions of law arising upon the 
facts are decided by the court without a jury, and 
are raised in the proper mode, they will be con- 
sidered on appeal; but on such appeal the facts will 
be considered only so far as is necessary to under- 
The fact that an issue 
has been awarded and the verdict of a jury ren- 
dered in a cause upon which the decree of a court of 


General. 


stand and apply the law.1* 


10. Ark.—Johnson v. Reed, 8 Ark. 
202 [dist Campbell v. Thurston, 6 
Ark. 441]; Real Estate Bank v. Raw- 
don, 5 Ark. 558. In these cases the 
court was required to decide the law 
arising upon facts admitted, and 
there was said to be no possible dis- 
tinction between facts established to 
be true by the special finding of the 
jury, or facts admitted to be true 
upon an agreed case. 

Fla.—Holbrook v. Allen, 4 Fla. 87, 
101. 

.Ga.—Gleason v. Traynham, 111 Ga. 
887, 36 SE 969; Morrison, etc., ‘Co. v. 
Ponder, 45 Ga. 167 (both holding 
that, where a cause is submitted to 
the presiding judge to decide both 
as to the law and the facts, a writ 
of error will lie to his decision, al- 
though no right to except is reserved 
at the time of the submission). 


Me.—Warren v. Coombs, 44 Me. 
88; Mason v. Currier, 43 Me. 355; 
Smith v. Moore, 6 Me. 274. A sub- 


mission to the judge to determine 
the controversy waives objections in- 
terposed during the trial to the 
competency of evidence. Exceptions 
in such a case do not lie to rulings 
of the judge in matters of law any 
more than to his conclusions in those 
of fact. Hersey v. Verrill, 39 Me. 
271 [dist Ministerial, ete. Fund v. 
Reed, 39 Me. 41, where the right to 
except was reserved]. See also Rox- 
bury v. Huston, 37 Me. 42. 

Mass.—By Mass. Gen. St. ec 114 § 
10, an appeal may be taken from a 
judgment rendered by the superior 
court on an agreed statement of 
facts, if no inference of facts is to 
be drawn by the court in order to 
render judgment on the case stated. 
Com. vy. Cutter, 95 Mass. 393 [dist 
Cochrane v. Boston, 1 Allen 480, a 
case where the appeal was dis- 
missed]. See also West v. Platt, 120 
Mass. 421; Furlong v. Leary, 8 Cush. 
409; Hovey v. Crane, 10 Pick. 440. 
In Hutchinson v. Tucker, 121 Mass. 
402, it was held that no appeal would 
lie from judgment entered on an 
auditor’s report, submitted to the 
court, but not agreed on as a state- 
ment of facts. 

Oh.—Franklin Bank v. Buckingham, 
12 Oh. 482; Mason v. Embree, 5 Oh. 
277. See also Mills v. Noles, 1 Oh. 
534. ‘ 
Vt.—Noble v. Jewett, 2 D. Chipm. 
6. 


Galesburg 
92 Lib. AY 


Broun. v. 


See also’ 
: COo., 


Pressed Brick, 
650 [aff 132 Ill. 648, 24 NE 522]; 
Prince -v.. Dulin, 32 Ill. A. (118; 
Washington v. McGee, 3 Dana (Ky.) 
445. 


LU. S.civ.cHason, 167-Pet. "(U0 
.) 291, 10 L. ed. 968. 
Sire Aldrich v. Astna Ins. Co., 8 
Wall. (U. S.) 491, 19 L. ed. 473. 


etc., 
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joined.?® 


[BO.S.]) 61f 


equity is based does not take away or limit the con- 
trol of the appellate court over the decree." 
statute, in some states, an appeal lies upon the judg- 
ment in certain actions wherein any issue has been 
The finding of an issue of fact by the 
court upon the evidence, either with or without the 
consent of parties, was a proceeding unknown at 
the common law, and, in the absence of statute 
authorizing that mode of proceeding, no exception 
can be taken to any admission or rejection of testi- 
mony, or upon any other question of law which may 


By 


grow out of the evidence where no jury are im- 


aneled.1® 


pealable.17 


13. Tinges v. Moale, 25 Md. 480, 
90 AmD 73 (construing Const. [1864] 
art 4 § 6). 

Review see infra XVI in 4 C. J. 

14. Freeman vy. Staats, 9 N. J. Eq. 
816 (the office of a jury in a court 
of equity not being, as in a court of 
law, to definitely and finally settle 
questions of fact, but simply to in- 
form the conscience of the chancellor 
where he has doubt). 

15. Richards v. Allen, 8 Pick. 
(Mass.) 405 (holding that in trustee 
process the trustee’s: denial of plain- 
tiff’s allegation that there are goods 
deposited with the trustee consti- 
tutes an issue within the meaning of 
St. [1820] ¢c 79 § 4); 

[a]. Wherein any issue has been 
joined.—Under a statute allowing an 
appeal from a judgment in any case 
“wherein any issue has been joined,” 
there may be an appeal from a de- 
cision on an issue of-law. Hovey v. 
Crane, 10 Pick. (Mass.) 440. 

16. Wear v. Mayer, 6 Fed. 658, 2 
McCrary 172. 

[a] For the practice in the federal 
courts see Cannon v. Pratt, 99 U. S. 
619, 25 L. ed. 446; Stringfellow v. 
Cain, 99 U. S. 610, 25 L. ed. 421 (both 
of these cases construing 18 U. S. 
St. at L. 27); Merrill v. Floyd, 53 
Fed. 172, 3 CCA 494 (construing U. 
S. Rev. St. §§ 649, 700); Doty v. 
Jewett, 19 Fed. 337 (construing U. 
S. Rev. St. § 566). 

17. Barton v. Charter Gas Engine 


Co., 154 Ala. 275, 45 S 213. See su- 
pra § 343. 
18. Ala.—Morgan v. Flexner, 105 


Ala. 356, 16 S 716. 

Cal.—Harris vy. San Francisco Su- 
gar Refining Co., 41 Cal. 393 (an _ or- 
der confirming the report of a ref- 
eree, and ordering the judgment for 
plaintiff). 

Fla.—Milteer v. Seaboard Air Line 
R. Co., 65 Fla. 357,,61 S 749; Pensa- 
cola Bank, etc., Co. v. St. Petersburg 
Nat. Bank, 58 Fla. 340, 50 S 414 
(holding that an entry following a 
verdict, and reciting that judgment 
is rendered for defendant, and that 
defendant do have his costs now as- 
sessed at, etc., is, at most, an order 
for entry of judgment and an ad- 
judication for costs, and is not a 
final judgment supporting a writ of 
error); Carlson v. Ziehme, 51 Fla. 
226, 40 S 502; Gates v. Hayner, 22 
Fla. 325 (an entry upon a demurrer 
to a declaration, demurrer being sus- 
Seon Sedgwick v. Dawkins, 17 F'la. 

Ida.—Bissing v. Bissing, 19 Ida. 
777, 115 P 827; Hodgins v. Harris, 4 
Ida. 517, 48 P 72 (an order written 
at the end of conclusions of law, di- 
recting the manner of distributing 
proceeds of sale in a foreclosure pro- 
ceeding); Durant v. Comegys, 3 Ida. 


[§ 460] 10. Order for Judgment or Decree. 
order or direction for a judgment or decree is not a 
final judgment, order, or decree, and, as a rule, no 
appeal or writ of error can be taken therefrom.1® 
But there are some exceptional cases. 


[§ 459] b. Judgment Non Obstante Veredicto. 
A judgment rendered non obstante veredicto is ap- 


An 


Thus it has 
67, .26 P 755, 35 (AmSRi 267; Ah Kile 
v. McLean, 2 Ida. (Hasb.) 812, 26 


P 937 (construing Rev. St. § 4807). 

Ill.—Harvey v. Cochran, 103 Ill. A. 
576, 578 (holding that where a rec- 
ord recited: “The parties to this 
suit, by their respective attorneys, 
being in court, and the plaintiff elect- 
ing to stand by first count in the 
declaration, and refuses to amend, it 
is therefore ordered by the court that 
this cause be dismissed for want of 
prosecution, at cost of. plaintiff, and 
that execution issue therefor,” this 
was simply an order dismissing the 
case for want of prosecution, and not 
a judgment.at all, much less a final - 
judgment from which an appeal or 
writ of error:could be taken). 

Iowa.—Thompson v. Great Western 
Acc. Assoc., 186 Iowa 557, 114 NW 31 
(holding that an entry on the trial 
judge’s calendar ordering judgment 
on a verdict is merely an order for 
judgment, and there is no judgment 
which can be enforced or from which 
an appeal can be taken; until an en- | 
try thereof has actually been spread 
upon the judgment record). 

La.—Dannenmann y. Charlton, 113 
La. 276, 36'S 965. 

Me.—Gilpatrick v. Glidden, 82 Me. 
201, 19 A 166. 

Mass.—Young v. Reynolds, 218 
Mass. 129, 105 NE 864; Plaisted v. 
Cooke, 181 Mass. 118, 63 NE 132. 

Minn.—State \v. SBjornstad, 125 
Minn. 526, 147 NW 104; Holliston v. 
Ernston, 120 Minn. 507, 1389 NW 805; 
Doran v. Kennedy, 117 Minn. 535, 136 
NW 11384; Nikannis Co. v. Duluth, 108 
Minn. °83, 121 NW 212; “Prahl” v; 
Brown County, 104 Minn. 227, 116 
NW 483; St. Anthony Falls Bank v. 
Graham, 67 Minn. 318, 69 NW 1077; 
U. S. Savings, etc., Co. v. Ahrens, 50 
Minn. 332, 52 NW 898; Johnson vy. 
Northern Pac., etc., R. Co., 39 Minn. 
30, 38 NW 804; State v. Bechdel, 38 
Minn. 278, 37 NW _ 3:38; Thorp v. 
Lorenz, 34 Minn. 350, 25 NW 712; 
Shepard v. Pettit, 30 Minn. 119, 14 
NW 511 (an order denying a motion 
to modify a conclusion of law); Fel- 
ber v. Southern Minnesota R. Co., 28 
Minn. 156, 9 NW 635; Croft v. Miller, 
26 Minn. 317, 4 NW 45; Chesterson v. 
Munson, 26 Minn. 303, 3 NW 695; 
Langdon v. Thompson, 25 Minn. 509; 
Ryan v. Kranz, 25 Minn. 362; Hod- 
gins v. Heaney, 15 Minn. 185 (con- 
struing Gen. St. [1866] c¢ 86 §§ 3-6, 
where the court said that the time 
within which an appeal can be taken 
begins to run from the date of the 
entry of judgment).. Compare Ker- 
nan v. St. Paul City R. Co., 64 Minn. 
Bboy, NW 71 (construing L. [1895] 
ce : 

Mo.—Bick v. Umstattd, 137 Mo. A. 
270, 117 SW 642 (dismissal ordered, 
but no judgment entered). 


612 [8C.J.] 


been held that an appeal from an 


ment, instead of from a judgment, 
missed if such order contains all the effective words 


of a judgment.1® And an appeal 


may be authorized by special statutory provision.”° 
11. Pro Forma Judgment, Order, or De- 
cree. As arule a judgment, order, or decree entered 
pro forma, with the consent of the parties, is not 
such a final judgment or decree as will support an ap- 


[9 461] 


Mont.—State v. Eighth Judicial 
Dist. Ct., 32 Mont. 37, 79 P 546 (hold- 
ing that, under Code Civ. Proc. 8 
1004, providing that judgment of dis- 
missal by plaintiff or by either party 
on the written consent of the other 
“is made by entry in the clerk’s 
register,’’ a mere order of court that 
a= cause be “dismissed, without prej- 
udice, as per precipe filed” by plain- 
tiff, is not a final, appealable judg- 
ment, although final judgment of dis- 
missal with cost could have been 
entered thereon); Murphy v. King, 6 
Mont. 30, 9 P 585; Owen v. McCor- 
mick, 5 Mont. 255, 5 P 280. 

Nebr.—Fauber v. Keim, 84 Nebr. 
167, 120 NW 1019; Stone v. Neeley, 
34 Nebr. 81, 51 NW 314. 

N. J.—Stein v. Goodenough, 69 N. 
J. Li76385, 565A TOL: 

N. Y.—Moore v. Board of Educa- 
tion, 195 N. Y. 601 mem, 88 NE 645 
mem (holding that an order of the 
appellate division affirming a judg- 
ment of the appellate term which af- 
firmed a judgment of the municipal 
court of the city of New York was 
not appealable to the court of appeals 
before entry of a judgment on the 
erder,. but that judgment should be 
entered on the order and an appeal 
then taken from the judgment); 
Bieling v. Brooklyn, 120 N. Y. 98, 24 
NE 389; Delaware, ete. R. Co. v. 
Burkard, 16 NE 550; Kilmer v. Brad- 


ley, 80 N. Y. 680 mem; Clarke v. 
Brooks, 1 Abb. Dec. 355; Brown _ v. 
Leary, 100 App. Div. 421, 91 NYS 


463 [app dism 187 N. Y. 558 mem, 559 
mem, 80 NE 1108 mem] (holding 
that an order merely, without a judg- 
ment, overruling a demurrer to a 
complaint, is not appealable); Curtis 
‘v. Barker, 24 App. Div. 71, 48 NYS 
934; Unckles v. Hentz, 19 App. Div. 
165, 45 NYS 894 [aff 18 Misc. 644, 43 
NYS 749]; Keene y. Tribune Assoc., 
76 Hun 488, 27 NYS 1045; Stokes v. 
Stokes,* 76 Hun 314, 28 NYS 165; 
Garner v. Harmony Mills, 45 N. Y. 
Super. 148; Grand Union Co. v. 
Bayer, 65 Misc. 505, 120 NYS 50 (or- 
der of dismissal not appealable, but 
appeal must be from judgment en- 
tered thereon); Binder v. Robinson, 
59 Mise. 155, 110 NYS 229; Dierig v. 
Callahan, 35 Misc. 30, 70 NYS 210; 
Pasternaker v. Weiss, 29 Misc. 314, 
60 NYS 494; Starr v. Silverman, 25 
Mise. 784 mem, 55 NYS 611 mem; 
Schumer v. Kohn, 111 NYS 728; Fink 
v. Standard Bread Co., 110 NYS 205; 
Walkley v. Cupeta, 107 NYS 40; How- 
ard v. Sattler, 107 NYS 24; Walten- 
berg v. Bernhard, 58 NYS 325; Ver- 
non y. Palmer, 67 HowPr 18; Hemp- 
hill v. Trull, 46 HowPr 384. Where 
on an appeal from the trial term, 
the general term enters an order of 
affirmance, and judgment is entered 
pursuant to such order, an appeal to 
the appellate term should be from 
the judgment. Dierig v. Callahan, 
supra; Pasternak v. Weiss, 29 Misc. 
314, 60 NYS 494; Waltenberg v. Bern- 
hard, 58 NYS 325. 

N. C.—Dunns v. Batchelor, 20 N. C. 
52 (where the entry was “The de- 
fendant is entitled to a credit to be 
ascertained by M. Ferrall and J. H. 
Simmons, and the clerk is then au- 
thorized to enter a remittitur; judg- 
ment of the Court accordingly, and 
for costs’). 

N. D.—Oliver v. Wilson, 8 N. D. 
590, 80 NW 757, 738 AmSR 784; In 
re: Eaton, 7 N. D. 269, 74 NW 870; 
Field v. Great Western El. Co., 5 Nu 
D. 400, 67 NW 147; In re Weber, 4 
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order for judg- 
will not be dis- 


from the order 


cree.** 


N. D. 119, 59 NW 523, 28 LRA 621 

and note. ‘ 

Or.—Thornburg v. Gutridge, 46 Or. 
286, 80 P 100. 

Pa.—Kenworthy v. Equitable Trust 
Co., 218 Pa. 286, 67 A 469; Watkins 
v. Hughes, 206 Pa. 526, 56 A 22 (both 
holding that an order directing prep- 
aration of a decree in accordance 
with the findings in equity is not a 
final decree, so as to be appealable); 
Keystone Brewing Co. v. Canavan, 
218 Pa. 161, 67 A 48 (holding that 
an order, “judgment is directed non 
obstante veredicto in favor of the 
garnishee,” is not a final judgment 
and so appealable); Watkins v. 
Hughes, 206 Pa. 526, 56 A 22; Wolff 
v. Wilson, 25 Pa. Super. 266 (holding 
that, where the court refuses a new 
trial and directs judgment to be en- 
tered for defendant on payment of 
jury fee, and an appeal is taken be- 
fore the jury fee is paid and judg- 
ment entered, the appeal will be 
quashed, as not being from a final 
order); In re Dorscheimer, 9 Pa. Su- 
per. 422 (holding that, where the 
orphans court orders a decree to be 
modified along lines indicated by the 
opinion, but no such decree appears 
to have been entered, the omission to 
prepare and secure the entry of the 
decree, as directed, is fatal to an 
appeal taken, as the appellate court, 
even though it may infer from the 
opinion the character of the decree 
intended, cannot either affirm or re- 
verse a decree which has never in 
fact been entered). 

Lae C.—Boylston y. Crews, 2 S. C. 
Tex.—State v. Paschal, 22 Tex. 584. 
Wis.—Murray v. Scribner, 70 Wis. 

228, 85 NW 311; Joint School-Dist. 

No. 7 v. Kemen, 68 Wis. 246, 32 NW 

42; Dean v. Williams, 2 Pinn. 91, 1 

Chandl, 22. 

Entry of judgment, order, or de- 
eree see infra § 462. 

Pe anc ahs on demurrer see supra § 
Order of dismissal or nonsuit see 

supra § 332. 

Appeals from intermediate appél- 
late courts see infra § 463. 

[a] A minute order denying the 
relief prayed for in the complaint is 
a mere order for judgment and not a 
judgment from which an appeal can 
be taken under Ida. Rev. Codes § 


4807. Bissing v. Bissing, 19 Ida. 777, 
1159P 827: 
19. Spehn v. Huebschen, 83 Wis. 


313, 53 NW 550. See also New Or- 
leans, ete., R. Co. v. Morgan, 10 Wall. 
(U. S.) 256, 19 L. ed. 892 (a peculiar 
form of judgment held to be appro- 
priate to the form of the process 
adopted in Louisiana, where the case 
arose). 

20. Elwood v. Roof, 82 N. Y. 428; 
Mitchell v. Dunmore Realty Co., 135 
App Div. 583,120. INYSis7 ids imod 
199 N. Y. 530 mem, 92 NE 1092 mem] 
(holding that, under Code Civ. Proc. 
§ 547, providing for judgment on the 
pleadings, § 1346, providing that an 
appeal may be taken to the appellate 
division from a final judgment in the 
supreme court, when rendered upon a 
trial by the court, and § 1347, au- 
thorizing an appeal from an order at 
special or trial term, where it in- 


volves some part of the merits, or: 


where it affects a substantial right, 
or where it, in effect, determines the 
action and prevents a judgment from 
which an appeal might be taken, an 
aggrieved party has the right to ap- 


peal or writ of error.?? 
reserved for consideration of the appellate court on 
questions of law, pro forma rulings are sufficient to 
take the case up.?? 
ample, in cases of great importance, appeals have 
been allowed in the discretion of the court.”* 

[§ 462] 12. Entry of Judgment, Order, or De- 
In order that a judgment, order, or decree 
may be reviewed by an appellate court it must not 


, Se ae | 
[§§ 460-462. 


But where points may be 


And in some eases, as, for ex- 


peal either from the order made on a 
motion for judgment under § 547, 
when the appeal is taken before the 
entry of judgment, or from the judg- 
ment under such order, or from 
both). But conrpare Halliday yv. Bar- 
ber, 38 Mise. 116, 77 NYS 98; Dierig ’ 
v. Callahan, 35 Misc. 30, 70 NYS 210. 
eens Ala.—Stone vy. Lewin, 8 Ala. 

Fla.—Darden v. Lines, 2 Fla. 569. 

Tll.— Moody v.. Peake, 13 Ill. 343. . 

Me.—Milliken v. Morey, 85 Me. 340, 
27 A 188. | : 

N. J.—Parker v. Wallace, 53 N. J. 
Li: 243, 21 A 295. , 

N. Y.—Peterson v. Swan, 119 N. Y~, 
662 mem, 23 NE 1004 mem; Brown v. 
Brown, 64 App. Div. 544, 72 NYS 
309 (holding that, where an order: 
recited that a certain motion’ was 
thereby denied, and that the order, 
was granted on the consent ofthe, 
parties, and pro forma, to permit an 
appeal to the appellate division, and 
without an examination of the merits 
of the question by the court at spe- 
cial term, such order would not be. 
reviewed by the appellate court); ; 
Finch v. Carpenter, 29 Hun 268; Wing 
v. New York; ete, R: Co, 1 Hilt: 23553 
Gridley v. Daggett, CodeRepNS 386, 
6 HowPr 280. : 4 

N. C.—Overman. v. Lanier, 156 N. 
C. 537, 72 SH 575 (holding that, under: 
Const. [1868] art 4 § 8, authorizing 
the supreme court to review any ‘de- 
cision” of the courts below, a pro 
forma judgment, entered on the com- 
ing in of a referee’s report, without 
any consideration of the exceptions 
to the report, is not reviewable); ° 
tines ¥, Hales 8 NUECsat2 2: 

a.—Kerr v. ittsburgh, 11 Serg. 
Be R. 359; West’s App., 3 Serg. & R 


Tenn.—Read v. Robb, 4 Yerg. 66. 

Wash.—McMullen vy. McGilvrey, 1 
Wash... 523. 
§ vEement by consent, etc. see infra 

[a] Orders or judgments not 
merely pro forma.—(1) But where, in 
an action on a. clerk’s bond to re-> 
cover a deputy’s salary, ete., after 
the amendment of the complaint, to 
which a demurrer had been sustained 
by another judge, a judge before 
whom the amended complaint came 
on a second demurrer sustained. the 
same because of the ruling.of his: 
predecessor under a practice among 
the judges of the court to follow a 
ruling made by one of them until re- 
versed, and the complaint was there- 
upon dismissed, it was held that such 
dismissal was not a mere pro forma 
order, and was appealable. State v. 
Turner, 101 Md. 584, 61 A 334. (2) 
And, where a .party requested the 
court to render final: judgment 
against him merely pro forma for the: 
purpose of perfecting; his appeal to. 
the supreme court, it was held that 
such course did not prejudice his 
rights. Henry v./Gibson, 55 Mo. 570., 
See supra §§ 543, 548. 

22. Andrews v. King, 77 Me. 224. 

23. Police Jury. v. McDonogh, 8 
La. Ann. 341. _ See also the remarks 
of Taney,iC. J., in U.S. v. Stone. 14 
Pet... (U. S!) 524, 10:L. ed2!572, <a 

[a] Allowing pro forma ‘affirm- 
ances to expedite an appeal has not 
met with approval, such affirMmances 
having been allowed only in extreme 
cases—never where explanation and 
argument are required. Ward v 
Ward, 21 NYS 795. 3 


24. Entry of judgment see gener- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


a 


only be rendered or made, but it must also, in most 
jurisdictions, be entered in permanent form as a 
record of the court, and, as a rule, an appeal or writ 
of error before such entry is premature.?> In a few 


§ 462] 


ally Judgments [23 Cyc 836 et seq]. 
eee = judgment or decree see 
Supra § 4 

25. U. fot aeton v. Chicago, 226 
U. S. 451, 33 SCt 178, 57 L. ed. 295. 

Ala. —Pickering v. Townsend, 118 
Ala. 351, 23 S 703; Morgan v. Flexner, 
105 Ala. 356, 16 S 716; Irby v. Kaig- 
ler, 6 Ala. A. 91, 60 S 418. 

Cal.—In re Dunphy, 15S Calawa; 
109 P 627; In re More, 143 Cal. 493, 
Wie 4074 Pacific Pav. Co. v. Vizelich, 
141 Cal. a Te Po Span Marks Vv. Kee- 
nanw40>Cal..3s,.0o. © Tol Granger, 
VaErichanas, -U26 Caluooo,  Domeigelal s.. 
Matter of Sheid, 122 Cal. 528, 55 P 
328; Matter of Pearson, 119 Cal. 27, 
50 P 929; Wells v. Kreyenhagen, 117 
Cal. 329, 49 P 128; Home for Care 
of Inebriates v. Kaplan, 84 Cal. 486, 
24 P 119; Coon v. Grand Lodge U. O. 
H., 76 Cal. 354, 18 P 384; Onderdonk 
Vv. san, Francisco, 75 Cal,,534, 17° 2 
6(S; .Rose’s. Bist... 72; Cal... 677,, 14 -P 
369; Schroder v. Schmidt, 71 Cal. 399, 
12 P 302; Kimple v. Conway, 69 Cal. 
71, 10 P 189; Los Angeles County 
Bank v. Raynor, 61 Cal. 145; Thomas 
v. Anderson, 55 Cal. 43; Stebbins v. 
Larson, 4 Cal. A. 482, 88 P 505. And 
see Marshall v. Taylor, 97 Cal. 422, 
By pan 1 5a Bay 

Fla.—Pittsburg Steel Co. 
Streety, 60 Fla. 183, 53 S 505; Gates 
v. Hayner, 22 Fla. 325. 


Hawaii 516; Farley v. Makee Sugar 
Co., 18 Hawaii 267. 

Ill.— Metzger v. Morley, 184 Ill. 81, 
56 NE 299 [aff 83 Ill. A. 113]; Lynch 
v. Spare Motor Wheel, 178 Ill. A. 510; 
Ertl v. Aevermann, 177 Ill. A. 422; 


Wabash R. Co. v. Baskerville, 111 
TI. xA. 79: 
Ind.—Galentine v. Brubaker, 147 


Ind. 458, 46 NE 9038; Marion County 
v. Huston, (A.) 103 NE 1090. 

Ind. T.—Munyos v. Filmore, 4 Ind. 
T. 619, 76 SW 257. 

Iowa.—Thompson vy. Great Western 
Ace. Assoc., 136 Iowa 557, 114 NW 
31; State v. Salyers, 106 NW _ 516; 
Martin v. Martin, 125 Iowa 73, 99 
NW 719; Kennedy v. Citizens’ Nat. 
Bank, 119 Iowa 123, 93 NW 71. 

La.—Mitchell vy. Shreveport Creo- 
soting Co., 123 La. 957, 49 S 655; 
Dannenmann y. Charlton, 113 La. 276, 
36 S 965. 

Me.—Gilpatrick y. Glidden, 82 Me. 
201, 19 A 166. 

Mich.—In re Vetter, 162 Mich. 109, 
127 NW 306; Peo. v. McCutcheon, 40 
Mich. 244. 

Steele 


Minn.—Darby  v. County 


Comrs., 109 Minn. 258, 123 NW 662, 
Graham v. Conrad, 66 Minn. 470, 69 
NW 215; Hodgins v. Heaney, 15 
Minn. 185. 


Miss.—Gabbart v. Bauer, 38 S 548. 

Mo.—Dale v. Copple, 53 Mo. 321; 
Silvey v. Sumner, 51 Mo. 199; State 
v. Ryan, 115 Mo. uN 414, 90 Sw 418; 
Sperling v. Stubblefield, 83 Mo. A. 
266. 

Mont.—State v. Taylor, 33 Mont. 
864, 83 P 597; State v. Eighth Ju- 
dicial Dist. Ct., 32 Mont. 37, 79 P 546; 
Musigbrod v. Hartford, 30 Mont. 273, 
76 P 563; Lisker v. O’Rourke, 28 
Mont. 129, 72 P 416, 755. 

Nebr. —Anderson _ v. Carlson, 85 
Nebr. 711, 124 NW 145; Fauber .v. 
Keim, 84 Nebr. 167, 120 Nw 1019. 

N. J.—Stein v. Goodenough, 69 N. 
Tasdlu.woods OWA, WO by. Practice Act § 
LS GPs Tes [1903] p 583), providing 
that, in any action which has been 
finally determined, until the clerk 
shall enter the record of the judg- 
ment, the verdict or rule for judg- 
ment entered in the minutes shall be 
held in the court in which it is ob- 
tained to be the record of the judg- 
ment, does not require the court of 
errors and appeals to treat a rule for 
judgment as the final adjudication of 
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the cause, so as to obviate its actual 
entry as a prerequisite to a writ of 
error. Stein v. Goodenough, supra. 
N. Y.—Osborn vy. Cardeza, 209 N. Y. 
530, 102 NE 598; Moore v. New York 
Bd. of Education, 195 N. Y. 601 mem, 
88 NE 645 mem; Reiss v. Pelham, 
170 N. Y. 54, 62 NE 1083; Delaware, 
ete, nh. COs VapbuULrkand.: ioe Ni DD Ol 
Derleth v. De Graff, 104 N. Y. 661 
mem, 10 NE 351 mem; Kilmer v. 
Bradley, 80 N. Y. 630 mem; Mc- 
Gregor v. McGregor, 32 N. Y. 479; 
Danzig v. Baroody, 140 App. Div. 
542, 125 NYS 797 (holding that, 
where no formal order allowing an 
amendment to a pleading is entered, 
no appeal will lie from the allow- 
ance of the amendment); Robinson 
v. Chinese Charitable, ete., Assoc., 42 
App. Div. 65, 58 NYS 885; Daniels v. 
Southard, 36 App. Div. 540, 55 NYS 
692 (construing .Code- .Ciy.. .Proe..§ 
1304); Browning v. Moses, 60 Misc. 
111, 111 NYS 651 (holding that the 
correctness of a ruling of the trial 
court refusing to remove a cause to 
the United States court would not be 
reviewed, where no order was en- 
tered upon the refusal of approval 
of the bond offered); Kemp vy. Ton- 
nele Co., 51 Misc. 49, 99 NYS 885; 
Whitaker v. Dissfosse, 20 N. Y. Super. 


678; Smith v. Dodd, 3 E. D. Smith 
215; Ernst vy. Rathgeber, 114 NYS 
bl; ~Schuster v.,) Arscott,..110) NYS 


L075 Plato.v. Kelly, 16 -Abber 1388 
Marshall v. Francisco, 10 HowPr 147; 
Nicholson v. Dunham, 1 CodeRep 119. 

N. C.—Fisher v. Fisher, 164 N. C 
105, 110, 80 SH 395 [quot "Cycl; Car- 
ter v. Elmore, 119. No GC. 296) 26 SE 35. 

N. D.—McTavish v. Great Northern 


R. Co, «8 No D333) 79) NW 44350 In 
re Weber; 4 N.. D. 119, 59 NW 523, 
28 LRA 621. 


Pa.—St. Clair Borough v. Souilier, 
234 Pa. 27, 82 A 1099; In re Paxson, 
226 Pa. 204, 73. A 1114, (entry of 
judgment on verdict on feigned issue 


necessary before appeal); Wolff v. 
Wilson, 25 Pa. Super. 266; Kimmel 
* Johnson, 18 Pa. Super. 429; 


Dorscheimer’s Est., 

S. C.—Warren v. Wilson, 89 S. C. 
108, 71 SE 513. 

s D.—McCarthy v. Speed, 12 S. D. 
7,-80 NW 1385, 50 LRA 184, 190; Mar- 
tin, Ve Smithy, 11) Si. Do 4374.73) NW) 
1001; McCormick Harvesting Mach. 
Co. v. Woulph, 11 S. D. 252, 76 NW 
939; Minneapolis ee Mach. Co. 
v. Skau, 10 S. D. 63 75 NW 199; 
Sinking v. Illinois Cont, Ri cCose 10 

D. 560, 74 NW 1029; Coburn v. 
mae County, TORS 2D: 552, 74 NW 
1026; Chamberlain v. Hedger, 10 S. 
D. 290, 73 NW 75; State v. Lamm, 9 
S. D. 418, 69 NW 592; Locke v. Hub- 
bard, 95S.) _1...364,5 769). NiWi) bss: 
Greenly v. Hopkins, 7 S. D. 561, 64 
NW 1128. 

Tenn.—Simmons v. Edens, 1 'Tenn. 
Civ, A. 

Utah.—Robinson v. Salt Lake City, 
37 Utah! 520, 109) Ps 7. 

Wash.—In re Christensen, 77 Wash. 
629 dose el, 

W. Va.—Corley v. Corley, 53 W. Va. 
142, 44 SH 132, 47 SH 145. 

Wis.—Newton v. Superior, 146 Wis. 
308, 1830 NW 242, 131 NW 986; Land, 
ete., Co. v. South Milwaukee, 127 Wis. 
284, 106 NW 850; Maynard v. Green- 
field, 103 Wis. 670, 79 NW 407 

Showing on record see also infra § 
1622 et seq. 

[a] A chamber order must have 
been entered. Pool v. Safford, 10 Hun 
(N. Y.) 497. 

[b] An order directing entry of 
judgment on a verdict is not appeal- 


able. Delaware, etc., R. Co. v. Bur- 
kard, (N. Y.) 16 NE 550. 
[c] Judgment nunc pro tunc.—(1) 


Where no final judgment was entered 
in the minutes of the court, but a 


9 Pa. Super. 422." 
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jurisdictions, however, there are statutes or de- 
cisions to the contrary.”® 
tended as an entry of judgment,?’ and it must be 
sufficient to constitute such an entry under the statu- 


The entry must be in- 


final judgment nunc pro tunc was 
put in form for record and signed by 
the judge at a subsequent date, it 
was held that a writ of error issued 
prior to such signing could not be 
used to bring the judgment up for 
review. Pittsburg Steel Co. v. 
Streety;,, 60: Mlay iiss) bo eo OoummeZ)) 
But it has been held that a writ of 
error to a judgment, rendered but 
not entered by reason of inadyer- 
tency of the clerk, may be sustained 
by the filing of a supplemental rec- 
ord in the appellate court, showing 
amendment by a nunc pro tune order. 
Schoonover v. Baltimore, ete., R. Co., 
Be BE Va. 560, 73 SE 266, AnnCas1913 

{d] Amendment of record.—Where 
the record on appeal shows an ap- 
pealable judgment, the amendment of 
the record to show that the judg- 
ment was not entered on the journal 
until after the appeal cannot affect 
the appeal. Cantonwine v. Bosch, 
148 Iowa 496, 127 NW 657. 

[e] Ruling on demurrer.—Error 
will lie to a ruling sustaining a de- 
murrer to a petition on the ground 
that it does not state facts sufficient 
to constitute a cause of action, al- 
though the record fails to show that 
a final judgment for costs was en- 


tered. Williamson v. Kansas, etc.,; 
Coal Co., 6 Kan, A. 4438, 50 P 106. 
[f]. Objection to entry, by one of 


two judges.—There being a division 
of opinion on a motion for judgment, 
one of two judges directed that judg- 
ment be entered, and the other ob- 
jected to the entry. The judgment 
was entered, and was held sufficient 
to support a writ of error. Cahill v. 
Benn, 6 Binn. (Pa.) 99. 

26. Ex p. Morton, 69 Ark. 48, 60 
SW 307 (holding that, where a stat- 
ute authorized appeals from judg- 
ments to be taken within a certain 
time after “rendition” of the same, 
it was not essential that judgment 
be entered of record); Corning v. 
Ryan, 3 Colo. 525 (construing Rev. 
St. § 134); Kehoe vy. Blethen, 10 Nev. 
445; California State Tel. Co. v. Pat- 
terson, 1 Nev. 150 (the last two cases 
holding that judgment is as final 
when pronounced by the court as 
when it is entered and recorded by 
the clerk, as reyuired by statute); 
Lang v. Victoria, 6 B. C. 117. 

[a] In Alaska there is no pro- 
vision in the code (Act June 6, 1900, 
31 U. S. St. at L. 379 c 786), requiring 
that a judgment shall be filed as a 
prerequisite to the perfecting of an 
appeal therefrom. Mackay v. Fox, 
121 Fed. 487, 57 CCA 4389. 

27. <Ala.—Long v. Holley, 157 Ala. 
514, 47 S 655; Wallace v. Crosthwait, 
139 Ala. 529, 530, 86 S 622 (holding 
that, where a case was tried on mo- 
tion and answer and an agreed state- 
ment of facts, on appeal a minute 
entry in the record reciting: “Said 
motion having been submitted to the 
court for its determination, the lat- 
ter rendered judgment in words and 
figures as follows: ‘Sept.'12th, 1902. 
Movant allowed 60 days for a bill of 
exceptions, on the overruling of this 
motion. Motion overruled’” did not 
show a final judgment on the motion, 
from which an appeal would lie). 

Colo.—Stevens v. Solid Muldoon 
Printing) .Co;, «ie Colo, 86.95 Lote 2904: 
(where the record. recited that the 
action was dismissed at the plain- 
tiff’s cost); Alvord vy. McGaughey, 5 
Colo. 244. 

Ill.—Alton v. Heidrick, 248 Ill, 76, 
93 NE 386. 

Iowa.—Martin y. Martin, 125 Iowa 
(S509 SEIN Wie 9 

N. C.—Fisher v. Fisher, 164 N. C. 
105, 110, 80 SEH 395 [quot Cyc]. 

F Mere order for judgment see supra 
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tory provisions of the particular jurisdiction.?®> A 
docket or other mere memorandum of the judge 
or entry on his calendar, intended to operate merely 


as a direction -to the clerk as to 


should be entered, or as a memorandum for further 
action by the court, will not support an appeal or 
And mere written requests to the 
clerk of the court for dismissal of an action, filed 


writ of error.?® 


among the papers in the case, not 


28. See cases infra this note. 

{a] In the federal courts a docket 
entry, “Opinion—Decree for com- 
plainants,” is not sufficient. Herrick 
v. Cutcheon, 55 Fed. 6, 5 CCA 21. 

[b] In Alabama no appeal lies 
from an order granting defendant a 
new trial, when entered solely on the 
motion docket, there being nothing 
in the record prejudicial to plaintiff. 
Irby v. Kaigler, 6 Ala. A. 91, 60 S 


418. 

{c] In California, (1) when it is 
“entered at length in the minute- 
book of the court.’ Matter of Pear- 
son, 119 Cal. 27, 50 P 929 (construing 
Code Civ. Proc. §§ 1704, 1715). See 
also In re More, 143 Cal. 493, 77 P 
407 (as to time of entry). (2) Under 
a statute requiring entry of an order 
upon the minutes of the court, a 
faaement need not be entered in the 

dgment book to be _ appealable. 

arks v. Keenan, 140 Cal. 3, 73 P 
151; Peo. v. Jordan, 65 Cal. 644, 4 P 
683. Compare McLaughlin yv. Do- 
herty, 54 Cal. 519. (3) An order dis- 
missing an action for delay in serv- 
ing the summons is final and appeal- 
able, although not entered in the 
judgment book, in which Code Civ. 
Proc. § 668, requires judgments gen- 
erally to be entered, it being entered 
on the minutes of the court, which § 
581 declares shall make it effective 
for all purposes. Marks v. Keenan, 
supra. (4) Where the court signed 
an instrument adjudging that an in- 
junction restraining defendant was 
no longer in force, but this was not 
filed with the clerk or entered in the 
minutes of the court, but a certified 
copy thereof was filed by plaintiff’s 
attorney, and defendant appealed, it 
was held that the appeal should be 
dismissed, since the instrument was 
not an “order” dissolving the injunc- 
tion, from which an appeal lies under 
Code Civ. Proc. § 939, an order being 
defined by Code Civ. Proc. § 1003, 
as a “direction” of a court made and 
entered in writing. Devlin v. Ryd- 
berg, 132 Cal. 324, 64 P 396. (5) The 
fact, that one was furnished a copy 
of a decree by the clerk of the court, 
certifying that the decree ‘‘was then 
on file and of record in the clerk’s 
office,” was not a certificate that the 
decree had been “entered,” within 
the meaning of Code Civ. Proc. § 939, 
providing that an appeal may be 
taken from a judgment within a cer- 
tain number of days after it is en- 
tered. In re More, supra. (6) And 
the fact that one objecting to a de- 
eree of distribution of the estate of 
a decedent, in so doing, employed the 
word “entered” relative to the decree, 
was not, on appeal, record evidence 
that the decree was in fact entered 
when the objection was made. In re 
More, supra. (7) The fact that the 
bill of exceptions of one appealing 
from a decree of distribution of the 
estate of a decedent employed the 
word “entered,” in referring to the 
decree, was no evidence, on appeal, 
that the judgment had been entered 
before the making up of the bill. In 
re More, supra. 

{d] In Mlinois a record which 
shows that the final order appealed 
from is a mere memorandum recit- 
ing that motions for a new trial and 
in arrest of judgment were over- 
ruled, that a “judgment on the ver- 
dict” for a stated amount followed 
and that an appeal was prayed and 
allowed does not show any appeal- 
able order or judgment. Lynch v. 
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what judgment 


being orders of 


Spare Motor Wheel, 178 Ill. A. 510. 
See infra text and note 29. 

fe] In Maryland docket entries 
showing submission of the cause to 
a jury, verdict and judgment for de- 
fendant, and appeal by plaintiff, show 
a final, and hence an appealable, judg- 
ment. Wilkin Mfg. Co. v. Melvin, 
116 avid OS Seas TOe 

{f] In Massachusetts a mere 
“memorandum of decision” is not an 
appealable judgment. Atty.-Gen. v. 
Oliver, 175 Mass. 163, 56 NE 969. 
See infra text and note 29. 

{[g] In New York, (1) where an 
order appealed from is marked and 
indorsed “Filed” as of a certain date, 
such indorsement is equivalent to an 
entry of the order in the: clerk’s 
office, sufficient to support an appeal 
therefrom. O’Connor v. McLaughlin, 
80 App. Div. 305, 80 NYS 741. (2) 
In chancery, where it is left with 
the clerk to be copied into the rec- 
ords. Gay v. Gay, 10 Paige 369. 

[h] In Ohio at the date of filing 
in accordance with a direction to 
counsel to prepare and file a decree 
on lines stated, and not at the time 
of such announcement and direction. 
State v. Seward, 16 Oh. Cir. Ct. 443, 
9 Oh. Cir. Dec. 168. 

{i] In Tennessee a decree of the 
chancellor is not appealable until it 
is embodied in writing and spread 
on the minutes. Simmons y. Edens, 
Le Tenn: -Civ, VA. S56: 

[ji] In Texas, when it is entered 
on the minutes of the court. New 
Birmingham Tron, etc., oO. v. 
ged 12 Tex. Civ. A. 410, 34 SW 

[k] In Utah before an appeal can 
be taken from a judgment it must 
be entered in the judgment book, un- 
der Comp. L. (1907) § 3195, providing 
that the clerk must enter judgments 
in a book “called the judgment 
book,” § 3197, providing that, imme- 
diately after entering the judgment, 
the clerk must attach and file cer- 
tain papers including ‘‘a copy of the 
judgment,” which constitutes the 
judgment roll, and § 3301, providing 
that an appeal may be taken within 
six months from the entry of the 
judgment appealed from. Robinson 
v. Salt Lake City, 37 Utah 520, 109 
12) eae 

[1] In Wisconsin, when it is en- 
tered in brief on the minute book of 
the clerk, although not recorded at 
length upon the order book. Uren 
v. Walsh, 57 Wis. 98, 14 NW 902 
(construing Rev. St. § 3042). 

29. Ala.—Chambers vy. Morris, 144 
Ala. 626, 39 S 375; Ferrell v. Ope- 
lika, 144 Ala. 135, 39 S 249; Wallace 
v.. Crosthwait, 139)-Ala. 529) 36.'S 
622; Morgan v. Fiexner, 105 Ala. 
356, 16,S° 716. 

Iil.—Lynch v. Spare Motor Wheel, 
178 Ill. A. 510; Metzger v. Morley, 83 
DA 3) fate AS sls Saas b> NB) 
694, 75 AmSR 100, 184 Ill. 81, 56 NE 
299] (holding that a record entry on 
the docket, ‘Judgment on the verdict 
for $1,521.09,” is a memorandum 
only, and contains none of the ele- 
ments of a final judgment from 
which an appeal can be taken). 

Mass.—Atty.-Gen. v. Oliver, 175 
Mass. 168, 56 NE 969. 

O’Rourke, 28 
Mont. 129, 72 P. 416, 755. 

Nebr.—Fauber v. Keim, 

Wash.—In re Christensen, 77 Wash. 
re IS eho SP The oo 


Mont.—Lisker.  v. 
84 Nebr. 
167, 120 NW 1019. 
Man.—Barr v. Clark, 5 Man. 130. 


court, are not appealable.®® 
taken from an unrecorded form of decree signed by 
the judge, even though it is filed with the clerk.** 
An erroneous entry by the’ clerk is not sufficient,®” 
and an entry amounting to a mere memorandum or 
recital by the clerk, and not showing a considera- 
tion and judgment by the court, does not present 
anything for review.?* An indorsement to the effect 
that a motion is granted, coupled with the direction 


~ ee woe 


é 8 


Nor can an appeal be 


[a] But a memorandum entry may 
be sufficient if intended as a judg- 
ment. Thus it has been held that 
the entry on the court’s journal, 
properly dated and signed by the 
judge, of the memorandum, “Argu- 
ments of counsel are commenced and 
concluded. Decree is granted for 
plaintiff as prayed and judgment is 
rendered against defendant for costs. 
Defendant excepts,” is an appealable 
adjudication, although the formal 
judgment was not entered until after 
the appeal was taken. Owens v. Na- 


tional Hatchet Co., 147 Iowa 393, 396, . 


121 NW 1076, 126 NW 333. See also 
Cantonwine vy. Bosch, 148 Iowa 496, 


127 NW 657. 

30. Alpers v. Bliss, 145 Cal. 565, 
US Reve a BPG IB 

31. Martin v. Martin, 125 Iowa 


73, 99° INW, 719. 

32. Kindel v. Beck, etc., Lith. Co., 
19 Colo. 310, 35 P 538, 24°DRA 311; 
reyappel! v. Adams, 38 Barb. (N. Y.) 


[a] A judgment “is what is con- 
sidered and ordered by the court, 
and not necessarily what is entered 
by the clerk.” Gaynor v. Clements, 
16 Colo. 209, 213, 26 P 324. 

33. Ala.—Richter v. Koopman, 131 
Ala. 399, 31 S 32; Memphis, etc., R. 
Co. ve Martin; 131 Ala.:269;°30 S827: 
Cowan v. Campbell, 131 Ala. 211, 31 
S 429; Tinney v. Central of Georgia 
R. Co., 129 Ala. 523, 30 S 623; Sloss 
Iron, etc., Co. v. Knowles, 129 Ala. 
410, 30 S 584; Tutwiler Coal, etc., 
Co. v. Enslen, 129 Ala. 336, 30 S 600; 
Jacobs v. Bogart, 128 Ala. 678, 29 S 
645;- White v. Whatley, 128 Ala. 524, 
30 S 738; Burgin v. Ivy Coal, etc., 
Co., 127 Ala. 657, 29 S 67 (holding 
that recitals in the record of rulings 
on demurrers to pleadings do not 
amount to judgments disposing of 
the demurrers, and hence are insuf- 
ficient to support assignments of 
error); Crowder v. Red Mountain 
Min. "Co, 21279 Alas (2544529 RIGuig aie: 
Southern Express Co. v. Ashford, 126 
Ala. 591, .28 S 732; Birmingham R., 
etc., Co. v. Baker, 126°-Ala, 135,28 
S 87; Tennessee Coal, ete, Co. v. 
Hansford, 125 Ala. 349, 28 S 45 (an 
entry that “whereupon the demur- 
rers to the complaint are by the 
court heard and overruled’); Blank- 
enship v. Owens, 27 S 974 (a recital 
that plaintiff demurred to defend- 
ant’s special .plea, and the court 
overruled the demurrer); McDonald 
v. Alabama Midland R. Co., 123 Aia. 
227, 26 S 165; Bell v. Otts, 101 Ala. 
186, 13 S 43, 46 AmSR 117; Tom- 
beckbee Bank vy. Godbold, 3 Stew. 
240, 20 AmD 80. 

Fla.—Carlson v. Ziehme, 51 Fla, 
226, 228, 40 S 502 (holding that an 
order “that the plaintiff do recover 
judgment of the defendants, and that 
the clerk upon the filing of the prop- 
er proofs do enter the same,” and a 
recital that ‘the plaintiff filed proofs 
and the clerk entered up judgment 
against the defendants in favor of 
the plaintiff in the sum of $133.20 
principal and $29.49 costs,” do not 
constitute a final judgment to sup- 
port a writ of error). In Mizell 
Live Stock Co. v. J. J. McCaskill Co., 
57 Fla. 118, 119, 49 S 501, the only 
entry in the record in the nature of 
a judgment was as follows: “The 
plaintiff, on the trial of this case, 
after the ruling of the court sustain- 
ing the defendant’s objection to the 
introduction in evidence of the paper 
under which plaintiff claimed title, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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that judgment should be entered accordingly with- 
out further entry, is not a final judgment from which 
But in some eases an in- 
dorsement by the judge has been held a sufficient 
judgment or order to support an appeal.®® 

Mere informalities in the entry 
of a judgment will not, generally, prevent a review. 
The fact that the judg- 
ment entered was erroneous in form does not pre- 
clude the party aggrieved thereby from appealing, 
on the theory that his remedy was to apply to the 
court below to correct the judgment.®* 


an appeal can be taken.** 


Defects in form. 


by the appellate court.®® 


stated in open court that on account 
of such ruling it was necessary for it 
to suffer a non-suit, and requested 
that it be allowed to file a bill of 
exceptions, so as to have the said 
ruling of the court reviewed by the 
Supreme Court, and by order of the 
court such non-suit was allowed and 
plaintiff was granted thirty days 
from this date in which to present 
and file the Bill of Exceptions.” It 
was held that this did not constitute 
a final judgment for the purpose of 
a writ of error. “Its ist*at “most,” 
said the court, ‘fa mere recitation of 
record that a non-suit had been en- 
tered. It does not purport to de- 
clare the sentence of the law upon 
the entry of the non-suit, which is 
an essential element of a final judg- 
ment.” 

Ill.—Metzger v. Morley, 184 Ill. 81, 
56 NE 299 [aff 83 Ill. A. 113] (where 
this recital appeared on the record: 
“And judgment on the verdict for 
$1,521.09”). Discussing such a re- 
cital, the court in Martin v. Barn- 
hardt,39 pli 0; 13, ‘saides), “it, does 
not state, by implication even, that 
it was found, ordered, considered or 
adjudged by the court that the one 
or the other party should have or 
recover anything of the other. It 
does not=state by whose or by what 
authority a judgment was rendered. 
It fails to state in whose favor or 
against whom it was rendered, nor 
does it even award execution.” 

Iowa.—Kennedy v. Citizens’ Nat. 
Bank, 119 Iowa 123, 93 NW 71 (hold- 
ing that, where the trial court filed 
an order adjudging that plaintiff re- 
cover from defendant a certain sum 
stated, and directed that defendant 
pay such amount to the clerk with- 
in sixty days from the filing of the 
order, and in default thereof direct- 
ed the clerk to enter judgment for 
such sum at the expiration of the 
sixty days, and to issue execution 
therefor, and the clerk merely en- 
tered a recital of the judgment in 
the judgment docket, but did not 
make any entry of the judgment in 
the record book, there was no judg- 
ment sufficient to sustain an ap- 
peal). 

- Ta.—Mitchell v. Shreveport Creo- 
soting Co., 128 La. 957, 49 S 655 
(holding that a minute entry recit- 
ing that the court maintained an 
exception of no cause of action filed 
by defendant in a certain case does 
not show a judgment authorizing an 
appeal). ie 

N. Y.—O’Connor v. McLaughlin, 80 
Appe Div.13053580. NYS) 741. 

[a] A mere recitation of record 
that a nonsuit has been entered is 
not a final judgment. Ropes v. El- 
dridge, 39 Fla. 47, 21 S 570. 

84. Sedgwick v. Dawkins, 17 Fla. 
811; Whitaker v. Desfosse, 20 N. Y. 
Super. 678; Com. v. Mitchell, 80 P 
57; Thornton v. Eaton, 45 Wis. 621 
(where a jury was waived and direc- 
tion was given that judgment be en- 
tered in accordance with the finding 
of the court). 2 

Mere order for judgment see supra 
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: 35. Ex p. Morton, 69 Ark. 48, 60 
SW 307 (holding that, where a coun- 
ty judge indorsed the words, “Ig- 
nored entirely,” on a petition for an 
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late Courts. 


order prohibiting the sale of intoxi- 
eating liquor within a _ prescribed 
radius of a certain place, a final or- 
der would be considered to have been’ 
made, and the petition to have been 
rejected); Meredith v. Aurora, etc., 
R. Co., 142 Ill. A. 475. (hoiding that 
an order for an injunction indorsed 
by the judge upon the bill, made in 
term time, is appealable, notwith- 
standing the failure or delay of the 
clerk to make entry thereof in the 
regular book for the entry of such 
orders); Smith v. Nelson, 131 Ill. A. 
145; Schlesinger v. Allen, 69 Ill. A. 
137 (holding that an order that an 
injunction should issue, indorsed on 
the back of the bill, would support 
the appeal, although no further or- 
der was entered by the clerk). 

36. U. S.—New Orleans, etce., R. 
Co. :v. Morgan, 10 Wall. 256, 263, 19 
L. ed. 892 (where it was said that 
there ‘must be some variation from 
the form of a judgment as at com- 
mon law to render it appropriate to 
the form of the process adopted” 
in the federal courts in Louisiana). 

Colo.—Hoehne vy. Trugillo, 1 Colo. 
161, 91 AmD 703 (holding that, 
where the court below has awarded 
execution, this court will entertain 
a writ of error to reverse the judg- 
ment, although the record of such 
judgment is defective). 

Ind.—State v. Lung, 168 Ind: 553, 
557, 80 NE 541 [overr motion to dism 
app (A.) 77. NE 860 (reh den (A.) 
79 NH 1092), and cit Cyc] (holding 
that a judgment reciting the sustain- 
ing of a demurrer of each defendant 
separately to the amended complaint 
to which plaintiff excepted and that 
plaintiff failing to plead further, it 
was adjudged that defendants re- 
cover the costs taxed, while a state- 
ment in the entry to the effect that 
plaintiff took nothing by reason of 
her complaint or that defendants go 
without day, would:have been in bet- 
ter form, was, nevertheless, a final 
judgment within Burns Annot. St. 
[1901] § 670, providing that, on ap- 
peal, the court shall disregard de- 
fects in form amendable by the 
court below). 

Iowa.—Owen v. National Hatchet 
Co., 147 Iowa 393, 121 NW 1076, 126 
NW 333; Kuhlman y. Weiben, 129 
Iowa 188, 105 NW 445, 2 LRANS 666 
(holding that, where a clerk of court 
copied into the records the minutes 
of the presiding judge in his calen- 
dar, and the records were subse- 
quently approved, and the _ entry 
therein contained all the elements 
of a judgment, there was an entry 
of judgment sufficient to give the su- 
preme court jurisdiction on appeal). 

Kan.—White v. Atchison, ete, R. 
Co.,.74 Kan. -778, 88 P 54, 11 Ann 
Cas 550. 

Minn.—Attna Ins. Co. v. Swift, 12 
Minn. 437 (holding that the omission 
from a judgment in favor of de- 
fendant of the words, “that defend- 
ant go without day,’ or words to 
that effect, where the record shows 
defendant entitled to judgment on 
the merits, is only a formal defect 
and must be disregarded). 

Mo.—Moody v. Deutsch, 85 Mo. 237, 
244 (where the entry: was as fol- 
lows: ‘It is, therefore, ordered and 
adjudged by the court that this cause 
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Signing of record entry. A judgment may be ap- 
pealed from, although the journal entry has not been 
signed by the judge, even though a statute requires 
the signing of the record by the judge, if the stat- 
ute is in this respect merely directory.*® 
13. Appeals from Intermediate Appel- 

The general rule requiring the render- 
ing and entry of judgment to authorize an appeal, 
and the rule that a mere order for judgment, no 
judgment having been entered thereon, is not ap- 
pealable, apply to the full extent in the case of 
appeals from intermediate appellate courts.®® 


be dismissed, and that defendants 
recover of plaintiff, W. B. Moody, all 
costs accrued herein, and have there- 
of execution”); Rogers v. Gosnell, 51 
Mo. 466 (where the judgment was 
“that defendant go hence, and. that 
he recover his costs’’). 

N. J.—Tomlinson vy. Armour,’75 N. 
J. L. 748, 70 A 314, 19 LRANS 923. 

37. Hynes v. Barnes, 30 Mont. 25, 
75 P 523 (holding that it is the pri- 
mary duty of the party in whose fa- 
vor a judgment is ordered to see that 
the proper judgment is entered, and 
if, by his inattention, a judgment er- 
roneous in form is entered, he cannat 
defeat the right of the aggrieved 
party to appeal on the ground that, 
if the judgment was erroneous, it 
was his duty to apply to the trial 
court for its correction). : 

38. In re Jones, 130 Iowa 177, 106 
NW 610. And see Donnelly vy. Smith, 
128 Iowa 257, 103 NW 776. 

39. Ex p. Western Union Tel. Co., 
183 Ala. 451, 638 S 88; Graham v. Con- 
rad, 66 Minn. 470, 69 NW 215 (hold- 
ing that, under L. [1895] e¢ 24, pro- 
viding that, when an appeal from a 
justice’s court shall be dismissed in 
the district court, the latter shall 
enter judgment affirming the judg- 
ment of the justice, with costs, no 
appeal lies from the order of: dis- 
missal, but should be taken from the 
judgment entered in the district court 
pursuant thereto); Chesterson  v. 
Munson, 26 Minn. 303, 3 NW 695; - 
Osborn v. Cardeza, 209 N. Y. 530, 102 
NE 598; Moore v. New York Bd. of 
Education, 195 N. Y. 601 mem, 88 NB 
645 mem (holding that an order of 
the appellate division affirming -a 
judgment of the appellate term af- 
firming a judgment in favor of plain- 
tiff entered upon a decision of the 
municipal court of the city of New 
York is not appealable to the court 
of appeals until entry of a judgment 
on the order); Stevens v. Central Nat. 
Bank, 162 N. Y. 253, 56 NE 628; Biel- 
ing v. Brooklyn, 120 N. Y. 98, 24 NE 
389; Derleth v. De Graff, 104 N. Y. 
661 mem, 10 NE 351 mem; Kilmer v. 
Bradley, 80 N. Y. 680 mem; Mehle vy. 
Vonderwulbeke, 46 N. Y. 539; Mc- 
Gregor v. McGregor, 82 N. Y. 479 
(holding that an appeal to the court 
of appeals from an order of the gen- 
eral term affirming the judgment of 
the trial court was not authorized, 
such an order being simply an au- 
thority for the entry of the judgment 
of affirmance). See also Reiss v. 
Pelham, 170.N-. Y. 54, 62° NE 1083 
(holding that the court of appeals has 
no jurisdiction to review on the mer- 
its an order of the appellate division 
reversing an order of the _ special 
term setting aside a verdict on the 
ground of newly discovered evidence 
and granting a new trial, and affirm- 
ing the judgment of the trial court 
entered on the verdict; and an ap- 
peal therefrom will be dismissed, 
where the record does not disclose 
an entry of judgment of affirmance). 

Order of dismissal see supra § 424. 

Order of affirmance see supra § 428. 

Order of reversal see supra § 429. 

{a] In New York (1) an appeal 
from the appellate division will be 
dismissed, where at the time of the 
appeal no judgment had been entered 
on the decision and order of the ap- 
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APPEAL AND ERROR 


[$§ 464-466 


IV. RIGHT OF REVIEW 


[By WM. LAWRENCE CLARK] 


[§ 464] A. Persons Entitled;4° General Princi- 
ples—1. Nature and Grounds of Right of Review— 
a. In General. At common law, as we shall see, and 
in some states under the statutes, a writ of error 
to review a judgment will lie at the instance of any 
person who is a party or privy to the record, or 
who is directly affected by the judgment and would 
be benefited by its reversal, or who is competent 
to release errors, but in other states it is entirely 
regulated by statute, and it can be brought by those 
persons only who come within the statute? An 
appeal, however, is entirely statutory in all juris- 
dictions, and no person can prosecute an appeal, 
unless the right to do so is given him by the stat- 
ute.42, As a general rule, as we shall see in the 
following sections, the right of appeal is limited 
to persons (1) who were parties to the action or 
proceeding, or to the judgment, order, or decree 
appealed from,** (2) who have an interest in the 
subject matter or controversy,** and (3) who are 
prejudiced or aggrieved by the decision.4® But in 
some jurisdictions the statutes have extended the 
right to persons aggrieved, although they were not 
parties to the action or proceeding, or to the judg- 
ment, order, or decree.*® The mere fact that one is 
interested in the subject matter, or aggrieved by 
the decision, gives him no right to appeal, where 
the right is not given him by statute? On the 
other hand, although the right of appeal is wholly 
statutory, it is available to any party who comes 
within the statute granting the right, and cannot 


be denied or abridged by the courts except as au- 
thorized by the statute“ Of course the right of 
appeal may exist independently of whether appel- 
lant will be entitled to the relief sought thereby.*® 
[§ 465] b. Reciprocal Right of Appeal. It is 
sometimes laid down as a general rule that, when 
one party is given the right to appeal, the other 


party, if cast in the action, cannot be denied the 


same right, as the right to appeal is reciprocal.°? 
But this is not necessarily true.°+ Thus one person 
may have a vital interest in the enforcement of a 
special right which another with no reason what- 
ever may force him to litigate, as in the case of a 
representative or official party having no legal in- 
terest in the subject matter of the suit; and in such 
case the general rule does not apply.®2 On the 
other hand the fact that one party could not ap- 
peal, if the judgment was against him, does not 
necessarily deprive the other party of the right to 
repeal.®? 

[§ 466] 2. Parties to Action or Proceeding and 
Persons Not Parties—a. In General. In the ab- 
sence of a statute extending the right of review to 
persons other than parties who are aggrieved by a 
judgment, order, or decree,** the general rule is that 
no one can appeal from a judgment, order, or decree, 
or bring a writ of.error to review it, unless he was 
a party to the action or proceeding below, or to 
the judgment, order, or decree, or unless he is a 
legal representative of a party, or his privity of 
estate, title, or interest appears from the record.55 


pellate division, and a motion for 
leave to apply for an order directing 
the entry nunc pro tunc of judgment 
on the decision and order will be de- 
nied. Osborn v. Cardeza, 209 N. Y. 
530 mem, 102 NE 598 mem. (2) A 
judgment entered in the office of the 
clerk of the county where the judg- 
ment appealed from was entered, pur- 
suant to Code Civ. Proc. § 1355, is 
the final judgment of the appellate 
division, which is appealable to the 
court of appeals without appealing 
from the order on which the judg- 
ment was entered. Dwight v. Gibb, 
208 N. Y. 153, 101 NE 851. 

40. Appeal or writ of error as a 
matter of right see supra §§ 11, 33; 
int ES Se 1109; 

Deprivation or loss of right see 
infra § 529 et seq. 

Nonresidence and absence from 
state see infra § 530. 

Parties on appeal see infra § 951 
et seq. 

41. See infra § 466. 

42. I111.—Portis v. Illinois Surety 
Co., 176 Ill. A. 590; Naughton v. Gor- 
don, 164 Ill. A. 549. 

Ind.—Amacher v. Johnson, 174 Ind. 
249, 91 NE 928; Cain v. State, 36 Ind. 
A. 51, 74 NE 1102. 


y. 
133 SW 1137. 

Mo.—Thomas v. Elliott, 215 Mo. 
598, 114 SW 987; Bussiere v. Say- 
man, 171 Mo. A. 11, 153 SW 507. 

Wis.—State v. Chittenden, 127 Wis. 
468, 107 NW 500. 

See supra §§ 1, 29; infra § 1109. 
See infra § 466 et seq. 

See infra § 480 et seq. 

See infra § 491 et seq. 

See infra § 467. 

Thomas y. Plliott, 215 Mo. 598, 
114 "ow 987. See infra ’g 466. 

48. Corn v. Greenberg, 181 Ill. A. 
669; Bussiere v. Sayman, 171 Mo. A. 


11, 153 SW 507. See also infra §§ 
529,. 11.09, 
49. Heath v. Com., 129 ‘Ky, 885, 


69. 
“The right of a party to ap- 


peal does not depend upon his having 
in fact a meritorious ground for the 
appeal.” Penn Mut. L. Ins. Co. v. 
Creighton Theatre Bldg. Co., 51 Nebr. 
659, 662, 71 NW 279. 
The Sydney, 139 U. S. 331, 11 
5 . ed. - Walsh v. 
Mayer, 111 U. S. 31, 4 Sct 260, 28 L. 
ed. 338; The Jessie Williamson, JiGe; 
LOSEIWAS? 305; a2ES CH S69, 27 aimed: 
730; Hilton v. ,Dickinson, 108 U.S. 
165, 2 SCt 424,,27 L: ed. 688; New 
Orleans, ete., R. Co. v. Barton, 43 La. 
Ann. 171, 9 S 19; State v. Fowler, 
41 La. Ann. 380, 6 S 602; Handy v. 
New Orleans, 39 La. Ann. 107; 1 S 
593; Ready v. New Orleans, 27 La. 
Ann. 169; State. v. Judge Orleans 
Eighth Dist. Ct., 23 La.’ Ann. 761; 
State v. Judge Orleans Highth Dist. 
Ct.,. 23 “ak JAnns9 5955) Renters tye 
Staight, 1 Wash. 365, 25 P 469. 

51. Reynolds vy. Sneed, 1 Ark. 199; 
State v. Sanders, 111 La. 188, 35 S 
509; Cox v. Carr, 79 Va. 28% Melendy 
v. Barbour, 78 Va. 544; Gage v. 
Crockett, 27 Gratt. (68 Va.) 735. 

52. State v. Sanders, 111 La. 188, 
35 S 509. See also Bargebur v. His 
Creditors, 2 Mart. N. S. (la.) 520. 

Want of interest see infra § 480 


et seq. 
53. Melendy v. Barbour, 78 Va. 
although a re- 


544 (holding that, 

ceiver, as the agent of the court 
which appointed him, cannot question 
by appeal a judgment of the court 
against him, yet, where a party sues 
the receiver for money, such other 
party is entitled to an appeal). 

54. See infra § 467. 

55. U. S.—In re Leaf Tobacco Bd. 
of Trade, 222 U. S. 578, 32 SCt 833, 
56 L. ed. 323; Hunt vy. Oliver, 109 U. 
S., 177,23 SCt 114, 27 Laeteds $973) In= 
diana Southern R. Co. vy. Liverpool, 
ete, pansniCa, VOIP Us Sass ee Ce 
108/52 Ts hed. #8957 eae raw ae COCk= 
eroft, 104 U.°S:, 578, 26 LL. ed.) 856; 
Reid v. Judges of Circuit Ct., 175 Fed. 
774, 99 CCA 600; Fink v. Bay Shore 
Terminal Co., 144 Fed. 837, 75 CCA 
665 kath 203 siS S50, 20 IS Ctaiil; 


51 L. ed. 325]; Buel v. Farmers’ L. 
& T. Co., 104 Fed. 839; Aiken vy. 


Smith, 54 Fed. 894, 4 CCA 652. See 
also Wisconsin ve Frear, 231'U! St 
616, 34: SCt 272 (taxpayers not a 
party). 


Ala.—Pake v. Leinkauf Banking 
Co., 65 S 139; Weller v. Rensford, 164 
Ala. 312, 51 S 344; Roden v. Jasper 
Town, 122 Ala. 374, 25 S 198; Reese 
Vv. Nolan, OP ATal 2038, 13S 677; Me- 
Neill v. Kyle, 86 Ala. 338, 5 g 461; 
Hunt v. Houtz, 62 Ala. 36; Stout v. 
Ward, 10 Ala. 628. 

Ark.—Stricklin v. Galloway, 99 
Ark. 56, 1837 SW 804; Phillips v. Goe; 
85 Ark. 304, 108 SW 207; Turner v. 
Williamson, 77 Ark. 586, 92 SW 867; 
Arnett v. McCain, 47 Ark. labia Sw 
873; Austin v. Crawford County, 30 
Ark. 578; Johnson v. Williams, 28 
Ark. 478; *Chicot County v. Tilghman, 
26 Ark. 461. Compare however Ex 
p. Morton, 69 Ark. 48, 60 SW 307; 
Ouachita County v. Rolland, 60 Ark. 
516, 31 SW 144 (both of which were 
decided under Sandels & H. Dig. 
[1894] § 1270). 

Cal.—In re Crooks, 125 Cal. 459, 
58 P 89; Norton v. Walsh, 94 Cal. 564, 
29 P 1109; Miller v. Bate, 56 Cal. 135: 
Peo. v. Grant, 45 Cal. 97; Montgom- 
ery v. Leavenworth, 2 Cal. 5% 
Dunphy v. Potrero Co., 2 Cal. Unrep. 
Cas.740 8, APs teh 7 ie Altpeter v. Postal 
Tel.-Cable Con 22 Calsway 63 -e183he 
ret Worth v. Emerson, 3 "Cal. A. 

58, 85 P 664. 

Colo.—Fischer v. Hanna, 21 Colo. 
9, 39 P 420; Hyster v. Gaff, 2 Colo. 


225. 
onan C.—Arnold v. Carter, 19 App. 
Fla.—Salomon vy. Taylor, 50 Fla. 


608, 39 S 48; Hamberg v. Liverpool, 
ete., Ins. Co., 42 Wila. 86; 27°S 8725 
Pensacola Vv. Reese, 20 Fla. 437; State 
v. Florida Cent. R. Co., 15 Fla. 690. 

Ga.—Booth v. Saunders, 128). Ga. 
33, 57 SE 93; Murray v. Tarver, 127 
Ga. 378, 56 SE 417; Turnbull v. Fos- 
ter, 116 Ga. 765, 43 SE 42; Swift v. 
Thomas, 101 Ga. 89, 28 SE 618; Pilot- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


i § 466] 


The fact that one is interested in the controversy or 
aggrieved by the judgment, order, or decree, does 
not entitle him to come into the case after it has 
been ended below, and appeal or sue out a writ of 
error, unless he is allowed to do so by statute.®* On 


age Comrs. v. Tabbott, 72 
Townsend v. Davis, 1 Ga. 
AmD 675. 


Ga. 89; 


495, 44 

Ida.—Gold Hunter Min., etc., Co. 
Vv. Hlolleman), 3 Ida, 99)°27 (P1413) 

Ill.—Peo. v. O’Connell, 252 Ill. 304, 
96 NE 1008; Bruner v. Hicks, 230 I11. 
536, 82 NE 888; Cleveland v. Cleve- 
land, 225 Ill. 570, 80 NE 302; Granat 
Viruses Dl) o2.0,mo ods mnie ONE 
744 [cit Cyc]; Union Nat. Bank v. 
Barth, 179 Ill. 88, 53 NE 615; An- 
derson v. Steger, 173 Ill. 112, 50 NE 
665; Steger v. Steger, 165 Ill. 579, 
46 NE 888; Louisville, etc., Cons. R. 
Co. v. Surwald, 150 Ill. 394, 27 NH 
909; Meintyre. v., Sholty, 139) Ill) 171, 
29 NE 43; Pope v. North, 33 Ill. 440; 
Harwood v. Cox, 26 Ill. A. 374; Mat- 
ter of Sturms, 25 Ill. 390; Jones v. 
King, 25 Ill. 383; Portis y. Illinois 
Surety, Co:, 176 Ill) JA. “590% Peo: v: 
Lower, 162 Ill. A. 305 [rev on other 
grounds 252 fll. 304, 96 NE 1008]; 
Noyes v. Clarke, 161 Ill. A. 297; 
Schwitters v. Barnes, 157 Ill. A. 381 
(parties not named in record); Fore- 
man v. Defrees, 120 Ill. A. 486; Gil- 
roy v. Metropolitan Nat. Bank, 113 
Ill. A. 485; Ackerman v. Peo., 99 Ill. 
A. 576; Carlson vy. Gilbert, 99 Ill. A. 
574; Richey v. Guild, 99 Ill. A. 451. 

Ind.—Union Tract. Co. v._ Basey, 
164 Ind. 249, 73 NE 263; McNeely v. 
Holliday, 105 Ind. 324, 4 NE 894; 
Jager v. Doherty, 61 Ind. 528; New- 
ton County v. Wild, 37 Ind. A. 32, 76 
NE 256; Demarest v. Holdeman, 34 
Ind: A. 685, 73 NE 714: 

Ind. T.—Poland v. Love, 7 Ind. T. 
42, 103 SW 759. 

Iowa.—Flora v. Brown, 159 Iowa 
253, 140 NW 364; Kuhn v. Downs, 
156 Iowa 247, 1836 NW 199; Yockey v. 
Woodbury County, 130 Iowa 412, 422, 
106 NW 950 [cit Cyc]; In re Lund, 
104 NW 1139; Yarish* v. Cedar Rap- 
ids, etc., R. Co., 72 Iowa 556, 34 NW 
417; Ferguson v. Lucas County, 44 
Iowa 701; Borgalthous v. Farmers’, 
etc., Ins. Co., 36 Iowa 250; State v. 
Jones, 11 Iowa 11; Phillips v. Shel- 
ton, 6 Iowa Be Davis County v. 
Horn, 4 Greene 94. 

Ky.—Combs v. Combs, 144 Ky. 389, 
138 SW 629; Jones v. Yantis, 113 SW 
111; Rout vy. Mountjoy, 3_B. Mon. 
300; Stevens v. Stevens, 2 Dana .428. 

Me.—Abbott v. Abbott, 106 Me. 113, 
75 A 323 (right of exception in an 
action at law is limited by Rev. St. 
c 79 8 65, to a party aggrieved); 
Reed v. Cumberland, etce., Canal Corp., 
65 Me. 53; Merrill if Suffolk Bank, 31 
Me. 57, 50 AmD 649. 

Md.—Preston v. Poe, 116 Md. algpesyil 
A 178; Penniman v. Miners’, etc., 
Bank, 100 Md. 453, 59 A 757; McKim 
v. Mason, 3 Md. Ch. 186. 

Mass.—Martin v. Tapley, 119 Mass. 
116. : 

Minn.—Hunt v. O’Leary, 78 Minn. 
281, 80 NW 1120; Stewart v. Duncan, 
40 Minn. 410, 42 NW 89; In re Hause, 
32 Minn. 155, 19 NW 973; In re Allen, 
25 Minn. 39; Hollinshead vy. Banning, 
4 Minn. 116. : 

Miss.—Warren County v. Lanier, 
87 Miss. 606, 40 S 429; Starling v. 
Flash, 16 S 875; New Orleans, etc., 
R. Co. v. Rollins, 36 Miss. 384; De- 
perry v. Holly Springs, 35 Miss. 385; 
Beazley v. Prentiss, 21 Miss. 97. 
Compare Flournoy v. Smith, 4 Miss. 
2 


Mo.—Thomas_v._ Elliott, 215 Mo. 
598, 114 SW 987; Brennan v. O’Dris- 
coll, 33 Mo. 372; Thompson v. North- 
ecott, 1 Mo. 224; Sexton v. Snyder, 
119 Mo. A. 668, 94 SW 562; Polliham 
v. Reveley, 116 Mo. A. 711, 93° SW 


829. See also Haynes v. Cass 
County Ct., 185 Mo. A. 108, 115 SW 
1084. 


Nebr.—Peterson v. Martin, 60 Nebr. 
577, 83 NW 881; Burlington, etc., 18s 


- APPEAL AND ERROR 


Co. v. Martin, 47 Nebr. 56, 66 NW 
15; State v. Bloomfield State Bank, 
1 Nebr. (Unoff.) 526, 95 NW _ 791; 
Large, etc., Co. v. Nott, 1 Nebr. 
(Unoff.) 147, 95 NW 484. 

bah aaa v. Brubaker, 4 Nev. 

N. H.—Foss v. Lord, 59 N. H. 529. 

N. Y.—Peo. v. Railroad Comrs., 160 
N. -Y. 202, 54 NE 697 [aff 40 App. 
Div. 559, 58 NYS 94]; Peo. v. Lynch, 
54 N. Y. 681 mem; Tracy v. Selma 
First Nat. Bank, 37 N. Y. 523; Stern 
v. Marcuse, 128 App. Div. 169, 112 
NYS 653; Peo. v. Simpson, 121 App. 
Div. 402, 106 NYS 45; In re Griscom, 
28 App. Div. 72, 50 NYS 893 [app 
dism 157 N. Y. 206 mem, 52 NE 1124 
mem]; Overseers of Poor v. Beedle, 
1 Barb. 11; Ziegler v. George 
Schleicher Co., 56 Mise. 582, 107 NYS 
85; Sheffield Farms Co. v. Burr, 138 
Misc. 51, 34 NYS 74; London v. Attis, 
116 NYS 28; Peo. v. Sanborn, 61 NYS 
529; Gomprecht v. Scott, 55 NYS 
239> [aff 27 Mise. 192,.57 NYS <799]5 
Matter of Bristol, 16 AbbPr 397; 
Martin v. Kanouse, 2 AbbPr 390. 

N. C.—Houston v. Greensboro Lum- 
ber Co, 136: N. CC. 328) (48. SH 7885 
Parks) vz Adams, wits N. (C4735 bs 
Be 665; Lowery v. Lowery, 64 N. C. 

Oh.—Reid v. Quigley, 16 Oh. 445; 
Dunbar v. American Casket Co., 19 
Oh. Cir. Ct. 585, 10 Oh. Cir. Dec. 684. 

Pa.—Richardson’s App., 30 Pa. 510; 
Watson: v. Willard, 9 Pa. 89; Lap- 
cevic v. Guardian F. Ins. Co., 43 Pa. 
Super. 479. 

R. I.—Carney v. Super. Ct., 30 R. 


I. 276, 74 A 1018. 
S. C.—Elkin v. Gregory, 30 S. C. 
9 Witte vy. Clarke, 17 


422, SE 335; 
Seas Silke} 

S. D.—Cable v. Magpie Gold Min. 
Co.,- 22 S: D. 566, 119 NW 174: 

Tenn.—Brightwell v. Mallory, 10 
Yereg. 196. 

Tex.—Woldert Grocery Co. v. Boon- 
ville Hl. Co., 99 Tex. 581, 91 SW 1082; 
Stephenson vy. Texas, ete., R. Co., 42 


Tex. 162; Wood vy. Yarbrough, 41 
Tex. 540; Smith v. Gerlach, 2 Tex. 
424, 47 AmD 657; Southwell v. 


Church, gol Vex. Civ. A. bat ttt Siw. 
969; Texas Land, etc., Co. v. Ken- 
nedy, (Civ. A.) 123 SW 150. 

Va.—Southern R. Co. v. Glenn, 102 
Va. 529, 46 SE 776; Culpepper County 
v. Gorrell, 20 Gratt. (61° Va.) 484; 
Wingfield v. Crenshaw, 3 Hen. & M. 
(13 Va.) "245. 

Wash.—State v. Fair, 35 Wash. 
127, 76 P 731, 102 AmSR 897; Nicol 
v. Skagit Boom Co., 12 Wash. 230, 
40 P 984. 

W. Va.—Wade v. Carney, 68 W. Va. 
756, 70 SH 770; Whyel v. Jane Lew 
Coal, ‘etc., ‘Co., 67 W.Va. 654, 69. SE: 
192; Williamson v. Hays, 25 W. Va. 
609. 


Wis.—American Food Products Co. 
v. Winter, 147 Wis. 464, 133 NW 595; 
In re McNaughton, 135 Wis. 24, 114 
NW 849; J. L. Gates’ Land: Co. v. 
Olds, 112 Wis. 268, 87 NW 1088; 
State v. Milwaukee, 90 Wis. 487, 63 
NW 751; McCarty v. Ashland County, 
61° Wis. 1, 20 NW 654; White v. 
Sherry, 37 Wis. 225. And see Jeffery 
Fo ROE 145 Wis. 351, 129 NW 
Petile 

Eng.—2 Bacon Abr. 195; 2 Saund. 
46 note 6, 85 Reprint 623. 

Can.—Prevost v. Prevost, 35 Can. S. 
Ce oe 

B. C€.—In re Smith, 9 B. C. 329, 
23 CanLTOccNotes 58. 

Man.—Wolfson v. Oldfield, 22 Man. 
170, 2 DomLR 110. 

Compare Matter of Welch, 36.°N. 
B. 628 (probate actions). 

[a] Any party to such cause.— 
Steger v. Steger, 165 Ill. 579, 46 NE 
888. See also Louisville, ete., Cons. 


[SCAE) et 


the other hand, as a rule, any person may appeal or 
bring error, if he was a party to the action or pro- 
ceeding below, either originally or because subse~ 
quently made a party, or if he is a party or privy 
to the judgment, order, or decree complained of,°? 


R. Co. v. Surwald, 150 Ill. 394, 37 
NE 909; Hesing v. Atty.-Gen., 104 
Ill. 292; Rorke v. Goldstein, 86 Ill. 
568; Carlson v. Gilbert, 99 Ill. A. 
574. 

Lb] 
Robinson vy. 
Ind. 333. 
Ind. 266. 

[c] A stranger to a garnishee 
proceeding cannot sue out a writ of 
error in the name of the garnishee 
defendant. Borgalthous v. Farmers’, 
ete., Ins. Co., 36 Iowa 250; Hollins- 
head v. Banning, 4 Minn. 116. 

[d] Appeal from order granting 
writ of assistance.—(1) One who is 
not a party to the record cannot ap- 
peal from an order granting a writ 
of assistance. Such person must 
move to vacate the order granting 
the writ, and in that way place him- 
self on the record, and then, if the 
motion is denied, appeal from the 
order denying his motion; or, if the 
writ is executed, move to be re- 
stored to the possession, and if the 
motion be. denied, take his appeal. 
Peo. va Grant, 45. Cals 97.) 4¢2)) (One! 
not a party to the record, although 
bound by the decree therein, is not 
entitled to appeal from an order 
granting a writ of assistance. Noyes 
v. Clarke, 161 Ill. A. 297; Harwood vy. 
Cox, 26 Tly A. 374: ; 

56. Ark.—Johnson y. Williams, 28 
Ark. 478. ; 

Ind.—Newton County v. Wild, 37 
Ind. A. 32, 76 NE 256. : 

Mo.—Thomas v. Elliott, 215 Mo. 
598, 114 SW 987. 

N. J.—Black v. Kirgan, 15 N. J. 
L. 45, 28 AmD 394. 

W. Va.—Wade v. Carney, 68 W. Va. 
756, 70 SE 770. 

Wis.—Shabanaw v. C. C. 
Co., 80 Wis. 621, 


A party to the proceeding.— 
Vanderburg County, 37 
See also Pierse v. West, 29 


Thomp- 
50 NW 


[a] Taxpayers not parties, so as 
to be entitled to appeal in an action 
against a county, although they were. 
represented in the action by an at- 
torney appointed on their petition 
see Newton County v. Wild, 37 Ind, 
A. 32, 76 NE 256. > 

[b] 'Witnesses; costs and fees.— 
Under Ballinger Annot. Codes & St. 
§ 185, providing that any party ag- 
grieved by the taxation of costs by 
the clerk may have the same re- 
taxed, and § 4749, providing that the 
party commencing the action shall 
be known as “plaintiff” and the op- 
posite party as “defendant,” the wit-. 
nesses in a criminal case have no 
right to appeal from an order dis- 
allowing their fees for attendance 
and mileage as certified by the clerk, 
as they are not parties to the pro- 
ceeding. State v. Fair, 35’ Wash. 
127, 76_P 731, 102 AmSR-897: 

57. U. S—Ex p. South, ete, Ala- 
bama, uR. Co, 95. U.S. 2215924 ie wed: 
355; The M. Burns v. Reynolds, ’''9 
Wall. 237, 19 L. ed. 620. ; 

Ala.—Scholze v. Steiner, 100 Ala. 
148, 14 S 552; Wheeler vy. Kennedy, 
1 Ala. 292. 

Ill—Lindsay v. Lindsay, 255 TI. 
442, 99 NE 608; Porter v. Peo., 182 
Ill. 516, 55 NE 349 (state’s attorney 
who appeared in quo warranto pro- 
ceeding and moved to dismiss peti- 
tion to file information, stating that 
he did not consent to proceeding be- 
ing conducted in his name); Wood- 
burn v. Woodburn, 123 Ill. 608, 14 
NE 58, 16 NE 209; Corn v. Green- 
berg, 181 Ill. A. 669; West Side Hos- 
pital v. Steele, 124 Ill. A. 534 (party 
defendant to cause in which an in- 
junction is granted, although it is 
not specifically against him); Ru- 
precht v. Henrici, 113 Il. A. 398. 

Ind.—Renner y. Ross, 111 Ind. 269, 
12 NE 508. 
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provided he has an interest in the subject matter 
or controversy,°> and is prejudiced or aggrieved by 
the judgment, order, or decree,®? and provided he 
has not waived his right or become estopped.°° 
When one is in fact made a party by the judg- 
ment, order, or decree appealed from, he may ap- 
peal, ‘although not a party in technical form.** 
one who has been treated as a party may be entitled 
to appeal, although the record is informal.® 
person is not made a party to a decree, so as to be 
entitled to appeal therefrom, by an order merely 
reciting his entry of appearance in the cause, and 
that the court, without his consent, retained juris- 


diction over him for the purpose 


further orders'as might be necessary.®* 
Writ of error at common law. In some jurisdic- 


Iowa.—Lambert v. Rice, 143 Iowa 
70, 120 NW 96. 
Kan.—Dendy v. Cobleskill First 


eek 67) Kan. 856; 71 PP 330; 74 

Ky.—Miller v. Wheeler, 147 Ky. 
131, 143 SW 1028; Wilson v. Percival, 
1 Dana 419. 

Nebr.—Penn Mut. L. Ins. Co. v. 
Creighton eae Bldg. Co., 51 Nebr. 
659, 71 NW 2 

N. Me Santa Wél Pac. RH. Cor vy. 
Bossut, 10 N. M. 322, 62 P 977. 


Oh.—Bowlus v. Shanabarger, 19 
Soe CIP Ct 138i, LO Ony Lit) Dec. 

Pa.—Hessel v. Hritz, 124 Ra, 229, 
16 A 853; 


McGeary v. Huff, 31 Pa. 
Super. 401. %. 


S. D.—State v. Tripp County, 29 
S. D. 358, 1837 NW 354. 

Utah.—In re Auerbach, 23 Utah 
529, 65 P 488. 

Wash.—Pierce County v. Bunch, 49 
Wash. 599, 96 P 164. 

Legal representatives see infra §§ 
475, 482, 492, 507. 

Privies see infra § 479. 

Nominal parties see infra § 469. 

Unnecessary and improper parties 
see infra § 470. 

[a] Supreme court of United 
States.—Any person who in the state 
courts has substantially made him- 
self a party to a case by asserting 
on the record his interest in a vessel 
and conducting the defense in the 
highest court of the state may prose- 
cute a writ of error in his own name 
in the supreme court of the United 
States under Judiciary Act § 25. The 
M. Burns v. Reynolds, 9 Wall. (U. 
S.) 237, 19 L. ed. 620. 

[b] Officer appointed to make par- 
tition.— While a trustee appointed in 
a partition suit to make sale has no 
right, as such, to appeal from any or- 
der passed in the cause, not being a 
party to the suit, but merely an offi- 
cer of the court, yet if by any pro- 
ceeding in the cause he is subjected 
to the jurisdiction of the court and 
made liable by any decree therein 
rendered, he will thereupon occupy 
the position of a party to the suit, 
and be entitled to an appeal from 
such decree. Arnold v. Carter, 19 
App. (D.C) 259. 

{[c] Parties to final judgment only. 
—Some statutes authorize appeals, 
not by all parties to the action, but 
by those only who are parties to 
the final judgment therein. Jager v. 
Doherty, 61 Ind. 528. And see Mc- 
Neely v. Holliday, 105 Ind. 324, 4 NE 
894. 

58. 

59. 


See infra § 480 et seq. 
See infra § 491 et seq. 

60. See infra § 529 et seq. 

61. Tuttle v. Claflin, 88 Fed. 122, 
81 CCA 419. See also Washington 
County Abstract Co. v. Stewart, 9 
Ida. 376, 74 P 955; Penn Mut. L. Ins. 
Co. v. Creighton Theater Bldg. Co., 
51 Nebr. 659, 71 NW 279; In re Auer- 
bach, 23 Utah B29 00 ey 488; Bennett 
vy. Thorne, 36 Wash. 258, 78 P 936, 
68 LRA 113. 

[a] Stockholders.—Where the pe- 


APPEAL AND ERROR 


And 


But a 


of making such 


tition in an equitable action to as- 
sess stockholders of an _ insolvent 
bank relates to the rights of the 
stockholders, who are ‘served with 
notice, and who appear and contest 
the proceeding, they are parties hav- 
ing the right to appeal, although the 
corporation only is named as defend- 
ant. Bennett v. Thorne, 36 Wash. 
253,001 8. ke, sooo OS LRA 113. See 
infra § 519. 

62. Sheldon v. Hinton, 6 Ill. A. 
216 (holding that, where it is clear 
that one has been treated as a party 
to the suit, although the record is 
informal, and the court has mani- 
festly assumed to adjudicate upon 
his rights, so that so long as the 
record remains in force it will oper- 
ate as a conclusive bar to his rights, 
he must be held to be a party to the 
suit in such sense as entitles him 
to have the record reviewed on ap- 


peal). 

63. Foreman v. Defrees, etc., 120 
Ill. A. 486. 

64. Ala.—Hill v. Hill, 6 Ala. 166. 


Ga.—Townsend y. Davis, 1 Ga. 495, 
44 AmD 675. 

Ill.—Peo. v. Lower, 254 Ill. 306, 98 
NE 557; Peo. v. O’Connell, 252 Ill. 
304, 96 NE 1008; Anderson v. Steger, 
173 Ill. 112, 50 NE 665; Portis v. Il- 
linois Surety Co., 176 Til. A.»:590. 
See also Peo. v. Evans, 262 Ill. 235, 
104 NE 646. 
ee at eee, v. Smith, 4 Miss. 


N. J.—Sherer v. Collins, 17 N. J. 
Lo 1glé (Black “ve Kirgany 15 “No2J., 
45, 28 AmD 394, 

Pa.—New York Mut. L. Ins. Co. v. 
Tenan, 188 Pa. 239, 41 A 539; Hessel 
Vv. Eritz,.124 Pa: (2297 16 A’ 853% Cad- 
mus v. Jackson, 52 Pa. 295. 

R. I.—Carney v. Superior Court, 30 
R216 4 CAG On ss 

inch? pis iea) 


Tenn.—Linch  v. 
526. 

W. Va.—Genin v. Ingersoll, 2 W. 
Va. 558. / 

Wis.—J. L. Gates Land Co. v. 
Olds, 112 Wis. 268, 87 NW 1088. 

Iing.—3 Bacon Abr. tit Error B 
330; 2 Saund. 46 note 6. 

[a] In chancery.—And in Illinois 
the common-law rules as to who are 
entitled to the writ apply in suits in 
chancery, to which the right to the 
writ has been extended by statute. 
Anderson v. Steger, 173 Ill. 112, 50 
NE 665. 

65. Ala.—Hill v. Hill, 6 Ala. 166; 
Henry v. Smoot, Minor 18. 

Conn.—Alling v. Shelton, 16 Conn. 
436; Coe v. Turner, 5 Conn. 86. 

Ga.—Kimbrough v. Pitts, 63 Ga. 
496; Townsend v. Davis, 1 Ga. 495, 
44 AmD 675. 

Tll.—Peo. v. Lower, 254 Ill. 306, 98 
NE 557; White Brass Castings Co. 
v. Union Metal Mfg. Co., 232 Ill. 165, 
83 NE 540, 122 AmSR 63; Scott v. 
Great Western Coal, etc., Co., 223 Ill. 
271, 79 NE 53; Louisville, ete., Cons. 
R. Co. v. Surwald, 150 Ill. 394; 737 
NE 909; McIntyre v. Sholty, 139 Ill. 
171, 29 NE 43; Keith v. Thayer, 181 
Ill. A. 370; Peo. v. Lower, 162 Ill. A. 


eee see 
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tions at common law, or under statutes continuing 
the writ of error as at common law, it is held that 
it may be brought by, ae person who is a party or 
privy to the record, 
by the judgment eer a ie be benefited by its 
reversal, or who is competent to release errors;** 
but by no one who does not come within this rule.°5 
In other cases it is held that a writ of error as at 
common law can be brought only by one who is a 
party or privy to the record or judgment and who 
is prejudiced thereby and may therefore be bene- 
fitted by its reversal.® 
Identity of names. 
process, nor made a party, cannot appeal, although 
he is of the same name as the person sued.®* 
Fictitious name. 


r’’ who is directly affected 


One who is not served with 


But when a party has been sued 


305 [rev on other grounds 252 Ill. 
304, 96 NE 1008]; Schwitters v. 
Barnes, 157 Ill. A. 381; Harwood v. 
Cox, 260 TNS AWS Ae 

Ky.—Stevens v. Stevens, 2 Dana 
428; Marr v. Hanna, 7 J. ‘J. Marsh. 
642, 23 AmD 449; Hume v. Long, 6 
T. B. Mon, 1I6: Bleight v. M’Ilvoy, 
4 T. B. Mon. 142; South v. Hoy, 3 
Bibb 522; Barr v. Stevens, 1 Bibb 
292; Davidson v. Bush, Hard. 201. 
Mass.—Shaw v. Blair, 4 Cush. 97. 
Miss.—Dougherty v. ‘Compton, aii 
Miss. 100. 

N. Y.—Bissell v. Kip, 5 Johns. 89. 
Pa.—Steel v. Bridenbach, 7 Watts 
& S. 150. 

R. I.—Carney v. Super. Ct., 30 R. I. 
276, 74 A 1018. 

Wis.—J. L. Gates Land Co. v. Olds, 
112 Wis. 268, 87 NW 1088. 
pe aie to who are privies see infra § 
79 


[a] “The damage or grievance 
contemplated, as well by our statute 
as by the common law, which en- 
titles the party to a writ of error, 
is a direct and positive one, effected 
by the judgment concluding and act- 
ing upon the rights of the party. 
The damage must be ‘by the record,’ 
and not in consequence of it... 
The plaintiff in error, must be en- 
titled to restitution of the thing lost 
by the record. [Thus] my debtor 
may not be able to satisfy me, in 
consequence of his debtor having 
been ruined by an erroneous judg- 
ment obtained against him. Shall I 
therefore, have error, to get that 
judgment out of the way of my 
debtor, that so I may reach my debt? 
Certainly not; for though I am in- 
jured by that judgment, it is an in- 
direct injury; although incidental, 
and not flowing immediately from 
the judgment.” Black y. Kirgan, 15 
IND J: 2. 455 4 282A mi) SOA amen nO 
same effect Sherer v. Collins, 17 N. 
de due MES. 

66. U.S.—Payne v. Niles, 20 How. 
219, 15 L. ed. 895; Bayard v. Lom- 
bard, 9 How. 530, 13 L. ed. 245. 

Ala. —Dupree’v. Perry, 18 Ala. 34; 
Harle v. Juzan, 7 Ala. 474. 

Fla.—Pensacola v. Reese, 20 Fla. 
437; Howse v. Judson, 1 Fla. 133. 

Miss. —Beazley v. Prentiss, 21 Miss. 
Net Cota eee v. Northcott, 1 

fo) 4, 

Nebr.—Burlington, ete, R. Co. v. 
Martin, 47 Nebr. 56, 66 Nw 15. 

N. Y.—Thompson v. Valarino, 3 
Dep, 179; Dale v. Roosevelt, 8 Cow. 

Tex.—Roundtree vy. Stone, 81 Tex. 
299, 16 SW 1035; Smith v. Gerlach, 
2 Tex. 424, 47 AmD 657. 

[a] A party purchasing land after 
the judgment was rendered, and of 
which he was bound to take notice, 
does not stand in such a relation to 
the judgment as enables him to pros- 
ecute a writ of error; even if the 
land purchased is endangered by the 
lien which it creates. Howse v. Jud- 
son, 1 Fla. 133. 

67. Rorke v. Goldstein, 86 Ill. 568. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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by a fictitious name he may appeal under his true 


name.°®§ 
‘*Unknown owner.’’ 


error in his own name.°®? 


brought against land itself with 


tending that a claimant shall make known his 


elaim.?° 


[§ 467] b. Statutes Extending Right. 
jurisdictions there,are statutes which extend the 


right of review by appeal or writ 


sons who are not parties to the action or proceed- 
ing below, or to the judgment, but who are af- 
fected and aggrieved by the decision.™4 


Statute giving ‘‘third persons’’ 


In Louisiana a statute expressly provides in terms 
that ‘‘the right of appeal is given, not only to 


68.. McCabe v. Doe, 2 E. D. Smith 
CNPUY:), 164% 

69. Kircher y. Keating, etc., Co., 
145 Tll. A. 1 [cit Bowles’ Unknown 
Heirs v. Rouse, 8 Ill. 408]. 

70. Fuller v. Unknown Owner of 
Cente Lands, 9 Iowa 430. 
states; and: 

Ark.—Stricklin v. Galloway, 99 
Ark. 56, 137 SW 804; Ex p. Morton, 
69 Ark. 48, 60 SW 307 (appeal by 
county judge). 

Me.—Briard v. Goodale, 86 Me. 100, 
29 A 946, 41 AmSR 526; Sturtevant v. 
Tallman, 27 Me. 78. 

Md.—Hall vy. Jack, 32 Md. 253; 
Cecil v. Cecil, 19 Md. 72, 81 AmD 626. 

Mass.—Farrar v. Parker, 3 Allen 
556; Penniman vy. French, 2 Mass. 
140. d 


Nebr.—Gannon vy. Phelan, 64 Nebr. 
220, 89 NW 1028. 

N. H.—Shirley v. Healds, 34 N. H. 
407; Bryant v. Allen, 6 N. H. 116. 

N. Y.—Matter of Sullivan, 84 App. 
Div. 51, 82 NYS 32. 

Pa,—Garber v. Com., 7 Pa. 265. _ 

Ont.—Matter of Roach, 10 Ont. L. 
208, 6 OntWR 189. 

And see other cases and statutes 
referred to infra this section. 

[a]. In Arkansas.—L. (1909) p 956 
(act May 31, 1909), amending Kirby 
Dig. § 1348, by allowing any heir, 
legatee, devisee, or judgment credi- 
tor of an estate to appeal to the cir- 
cuit court, if he feels himself ag- 
grieved by any final judgment or 
‘order of the probate court, and also 
to appeal to the supreme court from 
the circuit court, authorizes such ap- 
peal by any heir, legatee, devisee, 
or judgment creditor of an estate, 
who feels himself aggrieved by such 
a judgment or order, to appeal there- 
from, “whether previously made a 
party to the proceedings or mot.” 
Stricklin v. Galloway, 99 Ark. 56, 137 
Sw 804. 

[b] In Maryland the act of 1864, 
ec 156, allowing an appeal from a final 
decree, or order in the nature of a 
final decree, passed by a court of 
equity, by a party to the suit, with 
or without the assent or joinder of 
coplaintiffs or codefendants in such 
appeal, was designed to extend and 
not to limit the right of appeal, and 
cannot be construed as restricting 
that right in all cases to such per- 
sons only as are technical parties to 
the suit. Hall v. Jack, 32 Md. 253. 

[ce] In Minnesota (1) the statute 
relating to appeals from the probate 
court provides that ‘the appeal can 
only be taken by a party aggrieved 
who appeared and moved for or op- 
posed the order or judgment appealed 
from, or who, being entitled to be 
heard thereon, had poe one eeetea ae 

rtunity to be heard.” en. : 
(i878) C 49 § 14; Gen. St. (1913) § 


And a person who is made 
a party to a cause, not by name, but as an un- 
known owner, may appeal or prosecute a writ of 
But an appeal cannot be 
taken in the name of land on a judgment by de- 
fault, when a statute permits an action to be 


See statutes of the several 
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proceedings in- 


rights."4 
In some 


of error to per- 


right to appeal. | therefrom.” 


7491. (2) It has been held that, 
“opportunity,” as here used, means 
such opportunity as the party is en- 
titled to by law. Hence the mere 
fact that notice, duly served by pub- 
lication, did not convey actual notice 
to a party does not amount toa want 
of opportunity within the meaning 
of the statute. Matter of Hause, 32 
Minn. 155, 19 NW 973. 

[d] New York; appeal from sur- 
rogate.—(1) In New York, under 
Code Civ. Proc. § 2569, which pro- 
vides that “a creditor of, or person 
interested in, the estate or fund af- 
fected by the decree or order” of a 
surrogate court, “who was not a 
party to the special proceeding, but 
was entitled by law to be heard 
therein, upon his application... 
may intervene and appeal,’ a person 
intending to take such appeal need 
not first seek to intervene and be- 
come a party by means of a petition. 
Matter of Sullivan, 84 App. Div. 51, 
82 NYS! 32; (2) A city to which 
taxes are due by the administrator 
is within such provision. Matter of 
Sullivan, supra. 

fe] In Pennsylvania, where bor- 
ough limits are changed by annexing 
new territory, under the act of April 
30, 1851, any person affected may 
appeal to the court. In re Edwards- 
ville, 18 Pa. Co. Ct. 475, 8 Kulp 339. 

[f] In the Canal Zone, under the 
judicial code of Panama, appeals may 
be taken by the attorneys in fact of 
the parties or, in urgent or special 
cases, by any person appearing for 
appellant, if he gives security that 
the person for whom he acts will ap- 
prove his action. Calderon v. Co- 
quard, 1 Canal Zone 32. 

72. La. Code Prac. (1894) § 571; 
New Orleans, etc., R. Co. v. State Bd. 
of Appraisers, 135 La. 736, 66 S 160; 
Lewis v. Lewis, 129 La. 638, 56 S 
621; Mulhaupt v. Shreveport, 126 La. 
780, 52 S 1023; In re Burguieres 
Planting Co., 122 La. 602, 48 S 121; 
Drysdale’s Succ., 122 La. 37, 47 S 
367; Gurley’s Suce., 120 La. 810, 45 
S 734; Bothick’s' Suec.,7170%la.109: 
s4ioS W635" Mutual “Levins: “Co: -v. 
Houchins, 52 dua.- Anny) 1137; 27 2S 
657; Bland v. Edwards, 52 La. Ann. 
822, 27 S 289; Fortier’s Succ., 51 La. 
Ann. 1562, 26 S 554; Dufossat v. 
Fontenot, 49 La. Ann. 898, 22 S 46; 
Cooley vy. Cooley, 38 La. Ann. 195; 
State v. Brown, 29 La.» Ann. 861; 
Keys v. Riley, 12 La. Ann. 19; Vignie 
v. Blache, 5 La. 108. 

[a]. Not a collateral attack.—An 
appeal from a judgment, by a third 
person legally entitled to an appeal 
therefrom as aggrieved thereby, is 
not a collateral attack upon it. It is 
a direct method of reviewing the 
judgment, authorized by law. For- 
gers Suce, 51 La. Ann; 1562, 26 S 
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those who: were parties to the cause in which a 
judgment has been rendered against them, but also 
to third persons not parties to such suit, when such 
third persons allege that they have been aggrieved 
by the judgment.’’ 7 
enable a person to show that he has been aggrieved 
by the judgment, he must establish that the judg- 
ment rendered was erroneous between the original 
parties to the suit,’® but he is entitled to avail him- 
self of everything in the record affecting his 
He can possess no greater rights than 
the original parties, and cannot, for instance, take 
an appeal after the time has expired.” 

‘‘Party’’ aggrieved. In many jurisdictions there 
are statutes allowing any “‘party’’ agerieved by a 
judgment, order, or decree, either generally or of 
the probate or other particular courts, to appeal 
Under these statutes, as a rule, any 
person may appeal if he was an original party to 
the action or proceeding, or if he was afterward 


Under such a statute, to 


[b] Must have a personal interest 
and be aggrieved.—Bland v. Edwards, 
52 La. Ann. 822, 27 S 289. See infra 
§§ 480 et seq, 491 et seq. ; 

[c] Appeal by city from judgment 
in mandamus against city treasurer. 
State v. Kennedy, 121 La. 757, 46 S 
796. See infra § 527. 

[d] Attaching creditors.—Keys v. 
Brie 12 La. Ann. 19. See infra § 


Ds 
[e] One injured by injunction. 
Vignie v. Blache, 5 La. 108. 

[f] Public officer.—State v. Brown, 
29 La. Ann. 861. See infra § 528. 

[g] Taxpayers.—In a suit to have 
declared null a law providing for the 
holding of an election to determine 
whether new territory is to be an- 
nexed to a city, taxpayers in the pro- 
posed extension, other than plaintiffs 
and appellants, alleging that they are 
aggrieved, are entitled to join in the 
appeal, and the original appellants 
cannot have their appeal dismisséd. 
Mulhaupt v. Shreveport, 126 La. 780, 
52 S 1028. 

[h] Question as to title to real 
estate.—A third person having an in- 
terest in the question of the validity 
of titles to real estate litigated in 
the court below may appeal from the 
final judgment rendered in the suit. 


Sanat he Suce., 120 La. 810, 45 § 
fil Stockholder who has_ at- 


tempted to intervene may appeal 
from judgment adverse to corpora- 
tion. Massie v. Louque, 109 La. 769, 
33 S 764; and infra § 519. 

[ij] Creditors, if aggrieved, al- 
though not, parties, may appeal. 
Cooley v. Cooley, 88 La. Ann. 195. 
And see infra § 502. 

[k] On a judgment fixing the fees 
of a receiver after he had filed his 
final account containing an item for 
fees under his first appointment, 
which had been set aside at the cost 
of the third person obtaining it, the 
third person was interested, and he 
might appeal therefrom. In re Mrs. 
E. D. Burguieres Planting Co., 122 
La. 602, 48 S 121. 

Herman v. Smith, 7 Mart. N. 
S.\ (La.) 676. 

74. Mutual L. Ins. Co. v. Houch- 
ins; 62 La. Ann.- 1137, 27S" 657 
Cooley. v. Cooley, 38 La. Ann. 195; 
Griffing v. Bowmar, 3 Rob. (la.) 113. 

75. Dufossat v. Fontenot, 49 La. 

Ann. 898, 22 S 46. 
' 76. See the statutes in the sev- 
eral jurisdictions. Thus in New 
York it is provided that “a party ag- 
grieved may appeal, in a case pre- 
scribed in this chapter [relating to 
appeals generally], except where the 
judgment or order, of which he com- 
plains, was rendered or made upom 
his default.” Code Civ. Proc. § 1294. 
And see Cal. Code Civ. Proc. § 93% 
(“any party aggrieved’’). 


se 
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brought in as a party, or if he is a party or privy 
to the judgment, order, or decree complained of,*? 
provided he is interested ** and aggrieved.’® 
other hand, it is generally held that, to be entitled | 
to appeal, one must have been a party to the action 

or proceeding below, or must be a party or privy to 

the judgment, order, or decree appealed from. 
he was not a party originally, he must have made 
himself a party afterward by some appropriate ac- 
tion, or must have been made a party to the judg- 
ment, order, or decree, or must be privy thereto.®° 
In some jurisdictions, however, the term ‘‘party’’ 
in the statute authorizing appeals from probate or 
orphans courts has been construed, 
nical sense as necessarily importing a htigant be- 


77. Cal.—Tattenham y. San Fran- 
cisco Super. Ct., 155 Cal. 205, 100 P 
248; Anglo-Californian Bank v. San 
Francisco Super. Ct., 153 Cal. 753, 96 
P 803; Stearns Ranchos Co. v. Mc- 
Dowell, 134 Cal. 562, 66 P 724; Ma- 
lone v. Big Flat Gravel Min. Co., 93 
Cali ai884, 228 — Ps 106380 Plummer sv: 
Brown, 64 Cal. 429, 1 P 703; Peo. v. 
Pfeiffer, 59 Cal. 89; Jones v. Thomp- 
son, 12 Cal. 191; Postal Tel.-Cable 
Co. v. Yolo County Super. Ct., 22 Cal. 
ATO) lids) Looe be eb38e quote Cyc lh: 
Barrett-Hicks Co. v. Glas, 14 Cal. A. 
289, 111 P 760. 

Ida.—Washington County Abstract 
Co. v. Stewart, 9 Ida. 376, 74 P 955. 


WeeteGhe oer v. Bennett, 23 Me. 
Mont.—Spokane Ranch, etc., Co. v. 


Heatty, 37 Mont. 342, 96 P 727, 97 P 
N. J.—MclIntyre v. Easton, ete. R. 
Co., 26 N. J. Eq. 425, 

N. Y.—Atty.-Gen. v. North America 
i Ins: ‘Cos, v7 Ns X29 75) 6» ADDNCas 
293 [Loverr Peo. v. North America L. 
Ins. Co., 15 Hun 18]; Locke v. Mab- 
bett, 3 Abb. Dec. 68; ‘Clark v. Strong, 
105 "App. Diva 179; 93 NYS 514 (right 
to appeal as against codefendant ob- 
taining affirmative relief); Dewsnap 
Ree cine s 53 Mise. 48, 102 NYS 

N. C.—Loven v. Parson, 127 N. C. 
301, 37 SE 271 [dist Clark v. Deloach 
sist MiSs Cony S10 GN Ca de 14 Si 

Ss. D.—State v. Tripp County, 29 
S. D. 358, 1837 NW 354. 

Wis. —In re McNaughton, 135 Wis. 
24, 114 NW 849. 

[a] Previous appearance.—A per- 
son whom the record shows to be a 
party aggrieved may appeal, al- 
though he has not previousiy ap- 
in the case. In re Meade, 
(Gal.):- 49: PB +b. 

{b] Parties aggrieved within this 
rule are (1) garnishees (Sheldon v. 
Hinton, 6 Ill. A. 216; Santa Fé Pac. R. 
Co. v. Bossut, 10 N. M. 322, 62) P 977), 
(2) and persons not parties to. the 
action, who specially appear for the 
purpose of appealing from a judg- 
ment rendered against them (Loven 
vy. Parson, 127 N. C. 301, 37 SEH 271 
[dist Clark v. Deloach Mills Mfg. Co., 
110 N. C. 111, 14 SE 518)). 

[e] Injunction.—Persons enjoined 
in an action to which they are not 
parties may appeal by making them- 


selves parties. Tattenham vy. San 
Francisco Super. Ct., 155 Cal. 205, 
100 P 248. 


[ad] “Every one who can properly 
be called a party to the order, and 
who is aggrieved thereby, may ap- 
peal. Under this view we have re- 
peatedly entertained appeals by pur- 
chasers at judicial sales by attor- 
by sheriffs and by other per- 
”’ Hobart v. Hobart, 86 N. Y. 

37. 


Referee.—Under Code _ Civ. 
1294, allowing “a party ag- 
grieved” by a judgment or order to 
appeal, a referee to sell lands, in an 
action for partition, being a party 
to an order dis sallowing fees claimed 


Proc. § 
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On the 


‘*Person’’ 
son’’ aggrieved 
Ibe 


struction to the 
not an the tech- 


ings to inferior 


by him, has such a standing as en- 
ables him to appeal from such order. 
Hobart v. Hobart, 86 N. Y. 636. 

[f] Judgment for costs.—Where a 
judgment for costs is rendered in a 
claim and delivery proceeding against 
a person who is not a party thereto, 
and who does not appear on the rec- 
ord as a party, such person may ap- 
peal on a special appearance made 
for that purpose. Loven v. Parson, 
127 Ns Cn.301,5 37 0SH! 2h: 

[g] Decree affecting rights of de- 
fendants inter se.—(1) A decree may 
be made determining the rights of 
codefendants in a controversy be- 
tween themselves, in which com- 
plainant has no interest;. and, it 
seems, the party aggrieved may ap- 
peal from such decree. Vanderveer 
VeubHolcombiudl 1 4ANa deh. goa, (2) 
And the same is true in any action 
under the reformed procedure. 
Code Civ. Proc. N. C. (1900) pp 570- 
572, Wdshoa(s)q But. in, ani action vor 
ejectment, where all that is claimed 
is recovered, one lessor of plaintiff 
cannot bring a writ of error against 
another, because more was recov- 
ered on the demise of the latter, and 
less on that of the former, than 
should have been. The rights of each 
can be determined only in a suit 
between themselves. Fortune  v. 
Center, 2 Oh. St. 537. (4) So, an 
order of the court directing a verdict 
in favor of one of several joint tort- 
feasors sued together is not the sub- 
ject of exception by the other de- 
fendants when, by the pleadings, no 
question is raised among thémselves 
of the liability of such defendant. 
Warren v. Boston, etc., R. Co., 163 
Mass. 484, 40 NE 895. 

78. See infra § 480 et seq. 

79. See infra § 491 et seq. 

80. Ala.—Roden vy. Jasper Town, 
ete., 122 Ala. 374, 25 S.198. 

Ark.—Turner v. Williamson, 77 
Ark. 586, 92 SW 867; Armstrong v. 
Truitt, 53 Ark. 287, 13 SW 934. 

Cal.—Tattenham v. San Francisco 
Super. Ct.,, 155) Cal. 205, 100.P +248: 
In re McDermott, 127 Cal. 450, 59 P 
783; In re Crook, 125 Cal. 459, 58 P 
89; Peo. v. Pfeiffer, 59 Cal. 89; Mil- 
ler v. Bate, 56 Cal. 135; Altpeter v. 
Postal Tel.-Cable Co., 22 Cal. A. 63, 
133 P 329; Worth v. Emerson, 3 Cal. 
A. 158, 85 P 664. But see Adams v. 
Woods, 8 Cal. 306. 

Conn.—Yudkin y. Gates, 60 Conn. 
426, 22 A 776. 

Me.—Abbott v. Abbott, 106 Me. 113, 
75 A 323; Veazie Bank v. Young, 53 
Me. 555. 

Minn.—Stewart v. Duncan, 40 Minn. 
410, ae NW 89. 

N. Y.—Hobart v. Hobart, 86 N. Y. 
636; Peo. v. Simpson, 121 "App. Div. 
402, 106 NYS 45; Spear v. Murphy, 
89 "App. Div. 621 mem, 85 NYS 813; 
Fontana v. Haskin Wood Vulcaniz- 
ing Co., 85 Hun 219, 32 NYS 956, 24 
NYCivProc 354; Ziegler y. George 
Schleicher Co., 56 Mise. 582, 107 NYS 
85; Gomprecht v. Scott, 55 NYS 239 
[aff 27 Misc. 192, 57 NYS 799]. 

Wis.—State v. Huegin, 110 Wis. 
189, 85 NW 1046, 62 LRA 700. 


Clark’ 


fore the court in the proceeding in which the judg- 
ment, order, or decree was rendered, but as inelud- 
ing any one on whose interest it has a direct 
tendeney to operate injuriously.*+ 

aggrieved. Statutes allowing a ‘‘per- 


to appeal have in some instances 


been construed to mean such a person who was a 
party to the suit or proceeding in the court below ;*? 
but the many eases in which it has been held that 
such a statute gives to one directly interested, al- 
though not a party to the action, the right to ap- 
peal, may be understood as giving a liberal con- 


word ‘‘person’*,in the ease of ap- 


peals from probate courts and in special proceed- 


Ce courts;°* and it has been 
C.—In re Smith, 


9) EBV iCy -32:95 
23 BvanbTOccNotes 58. 

[a] Ruling on motion. Where a 
stranger to an action files a motion 
therein, an adverse ruling of the 
court thereon cannot be made the 
basis of an appeal by a party who 
did not appear at the hearing of the 
motion, although the notice of ap- 
peal characterizes the order appealed 
from as denying a motion made by 
the party appealing. Spear v. Mur- 
phy, 89 App. Div. 621 mem, 85 NYS 

81. Stevenson v. Schriver, 9 Gill 
& J. (Md.) 324; Hinn vy. Gersten, 122 
Wis. 222, 99 NW 338. And see In 
re Meade, (Cal.) 49 P. 5. 

82. Gannon v. Doyle, 16 R. I. 726, 
19 A 3381; Southern R. Co. v. Glenn, 
102 Va. 5338, 46 SE 776. And see Cul- 
peper County v. Gorrell, 20 Gratt. 
(61 Va.) 519 (where the statute said: 
“Any person who is a party’’). 

[a] Under a constitutional pro- 
vision giving an appeal to all per- 
sons aggrieved by an order, sentence, 
or decree of the orphans court, per- 
sons who are not parties to the pro- 
ceedings which they seek to review 


have no right of appeal. Parker v. 
Reynolds, 32 N. J. Eq. 290. 
{b] In New York (1) “a person 


aggrieved, who is not a party,” but 
who is entitled by law to be substi- 
tuted in place of a party, or who has 
acquired, since the making of the 
order, or the rendering of the judg- 
ment appealed from, an_ interest 
which would have entitled him to be 
substituted if it had been previously 
acquired, may appeal as prescribed 


for an appeal by a party; ‘but the 
appeal cannot be heard, until he has 
been substituted in place of the 
party; and if he unreasonably neg- 
lects to procure an order of substi- 
tution, the appeal may be dismissed, 
upon motion of the respondent.” 
Code Civ. Proc. § 1296. (2) Under 
this section a person not a party to 
a proceeding and having no interest 
therein cannot appeal. Ziegler v. 
George Schleicher Co., 56 Misc. 582, 
107 NYS 85. 

83. Conn.—Williams y. Cleave- 
land, 76 Conn. 426, 56 A 850; Dick- 
erson’s' -App.;, 55> (Conniee223, 105 
ie 15 A 99; Norton's App., 46 Conn. 

7 

Ill.—In re Sexton, 162 Ill. A. 222 
fapp 253 Ill, 528, 97 NE 1061]. 

Me.—Briard v. Goodale, 86 Me. 100, 
29 A 946, 41 AmSR 526; Veazie Bank 
v. Young, 53 Me. 555; Deering v. 
Adams, 34 Me. 41; Sturtevant v. Tall- 


man, 27 Me. 78. 
19) Md. A725 sa 


Md.—Cecil v. Cecil, 
AmD 626; Stevenson v. Schriver, 9 
190 


Gill Tea32 
Mass. Ie hike v. Dayton, 

Mass. 459, 77 NE 503; Pierce  v. 
Gould, 143 Mass. N : 
Lawless v. Reagan, : 
Smith v. Sherman, 4 Cush. 408; Far- 
rar v. Parker, 3 Allen 556; Boynton 
v. Dyer, 18 Pick. 1; Penniman v. 


French, 2 Mass. 140. 
| gail: .—Labar v. Nichols, 23 Mich. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 467-474] 


APPEAL AND ERROR 


[3C.J.] 621° 


said that the use of the word ‘‘person,’’ instead of | And a person who has been irregularly made a 


“‘yarty,’’ in a statute treating exclusively of prac- 


tice and proceedings in civil cases, is itself sug- 
gestive that others than those technically parties 
to a suit and judgment should have the right of 
appeal.*# 

[§ 468] c. Beneficial or Use Parties. Where the 
right of appeal is given by statute only to ‘parties, 
a person for whose use or benefit a suit is breught 
in the name of another cannot prosecute an appeal 
in his own name, although named in the record.®® 
But it is otherwise where, by statute, the appeal 
may or must be prosecuted in the name of the real 
party in interest.5° 

[§ 469] d. Nominal Parties. The fact that one 
is merely a nominal party does not necessarily de- 
prive him of the right to appeal, for he may repre- 
sent some interest which will give him such right.®7 
But he has no right to appeal, as we shall see, if he 
has no interest whatever.*® The question, therefore, 
is one of interest. If a person is nominally made a 
party, but not properly impleaded, and is affected 
by the judgment, he may appeal.®® 

[§ 470] e. Unnecessary and Improper Parties. 
Nor is one prevented from appealing merely be- 
cause he is an unnecessary or improper party, for 
he may nevertheless be interested and aggrieved by 
the judgment or decree, or the other party may be 
estopped to deny his interest and right to appeal.®° 

[§ 471] f. Irregularity in Making One a Party. 


party, and who is affected by the judgment, cannot 
be denied the right of appeal at the instance of par- 
ties responsible for the irregularities.°4 

[§ 472] g. Parties Not Served with Process and 
Not Appearing. One who is made a party to an 
action or proceeding by the pleadings, and against 
whom process is prayed, is a party in such a sense 
as to be entitled to prosecute an appeal or writ of 
error to review a judgment or decree against him 
therein, if he is prejudiced or aggrieved thereby, 
although he has not previously appeared, and even 
though he has not been served with process.°? But 
if he is not prejudiced or aggrieved by the judg- 
ment, order, or decree complained of, he has no 
right to appeal or sue out a writ of error.®? 

[§ 473] h. Person Served with Process, but Not 
a Party. Where one person is defendant and judg- 
ment by default is rendered against him, another 
person, not a party, cannot appeal, although the 
process was served on him.** 

[§ 474] i. Parties as to Whom Suit Was Dis- 
missed or Discontinued. As a rule, persons as to 
whom a suit or proceeding has been dismissed or 
discontinued before judgment or deeree cannot ap- 
peal or maintain error to review the judgment or 
decree subsequently rendered, or join in an appeal 
or proceeding in error, as they are no longer par- 
ties, and no longer have any interest in the litiga- 
tion.®® But this rule does not necessarily apply in 


Nebr.—Gannon y. Phelan, 64 Nebr. 
220, 89 NW 1028. 

N. H.—Shirley v. Healds, 34 N. H: 
407; Bryant v. Allen, 6 N. H. 116. 

N. M.—Bass y. Occidental L. Ins. 
Comisb-Psi4a75: 


Oh.—Henry v. Jeanes, 47 Oh. St. 
116, 24 NE 1077. 
. Pa.—Gensemer’s HEst., 170 Pa. 96, 


32 A 561; Garber v. Com., 7 Pa. 265. 
Tex.—W olnitzek v. Lewis, (Civ. A.) 
162 SW 963. 
Vt.—Hemmenway v. Corey, 16 
ae 225; Woodward v. Spear, 10 Vt. 
Wis.—Merrill v. Merrill, 134 Wis. 
395, 114 NW 784; Ziegler v. Bark, 121 
Wis. 533, 99 NW 224. 
N. B.—In re Welch, 36 N. B. 628. 
[a] From 


order of board of su- 
pervisors.—Wilson v. Wallace, 64 
Miss. 13, '8 S 128. 

{[b] From judgment of police 
pboard.—Deberry v. Holly Springs, 35 
Miss. 385. ’ 

[c] Waxpayer’s right to appeal 
from county commissioners’ decision 


granting a liquor license. Beard’s 
App., 64 Conn. 526, 30 A 775. 
84.. Nolan v. Johns, 108 Mo. 431, 


18 SW 1107 (holding that sureties 
on an injunction bond may appeal 
from a judgment on the bond against 
the principal alone). And see Weer 
v. Gand, 88 Ill. 490 (sureties); Hen- 
kleman y. Peterson, 40 Ill. A. 540; 
Farrar v. Parker, 85 Mass. 556, 557 
(where it is said: ‘The language in 
reference to appeals from the pro- 
pate court is different from that used 
in reference to justice of the peace, 
police courts and the superior court. 


-In all these cases, it is provided that 


any ‘party’ aggrieved may appeal, 
while in the probate court the right 
of appeal is given to any ‘person’ 
aggrieved. This language includes 
a wider range of persons than those 
entitled to an appeal in_ other 
courts”); Matter of Roach, 10 Ont. 
L. 208, 6 OntWR 189 (right of pro- 
vincial treasurer to appeal from ap- 
praisement of decedent’s estate for 
purpose of imposing succession 
duty). 

85. Union Nat. Bank v. Barth, 179 
Til. 84, 53 NE 615 [aff 74 Ill. A. 383] 
(action on nonnegotiable note in 
name of payee for the use of his 


transferee); Naughton v. Gordon, 164 
Tll. A. 549 (holding that a beneficial 
plaintiff has no right to appeal in 
his own name from a judgment of a 
justice of the peace where no judg- 
ment for costs has been rendered 
against him); Gilray v. Metropolitan 
Nat. Bank, 113 Ill. A, 485; Yarish v. 
Cedar Rapids, ete., R..Co., 72 Iowa 
556, 34 NW 417; Fleming v. Mershon, 
36 Iowa 413. See also Tedrick v. 
Wells, 152 Ill. 214. 38 NE 625. 

[a] Relator.—When a suit by the 
attorney-general has been dismissed 
at his request without directing costs 
to be taxed against the relator, the 
relator is not’ such a party to the 
suit as authorizes him to appeal from 
the order of dismissal. Hesing v. 
Atty.-Gen., 104 Ill. 292. 

86. Lampkin v. Mobile, etc., R. Co., 
146 Ky. 514, 142 SW 1037. See also 
infra § 480 et seq. 

87. Pacaud v. Waite, 218 Ill. 138, 
75 NE 779, 2 LRANS 672; Murphy v. 
Cons. Tank Line Co., 32 Ill. A. 612; 
Anderson vy. Stewart, 108 Md. 340, 
70 A 228. 

88. See infra § 485. 

89. Preston v. West, 55 W. Va. 
391, 47 SE 152 (holding that, where 
a bill sought to make a person a 
party in the caption thereof, but con- 
tained no allegation showing such 
person’s interest or claim to interest 
in the subject matter in controversy, 
so that it was demurrable, and the 
court overruled such demurrer and 
granted the relief asked in such bill 
as to the subject matter in con- 
troversy without having such nomi- 
nal party properly impleaded, al- 
though other pleadings in the cause 
showed that he was claiming the 
whole of such property, such nomi- 
nal party could appeal from the de- 
cree and have the same reversed). 

90. Ricketson v. Torres, 23 Cal. 
636; Renner vy. Ross, 111 Ind. 269, 
12 NE 508; Hilliker v. Francisco, 65 
Mo. 598; Bowlus v. Shanabarger, 19 
One Cir-sCtercigel0 Ob. CirgbDecr 167, 
See infra § 486. 


on Jones vy. Thompson, 12 Cal. 
191. 
92. Cal.—In re Meade, 5 Cal. Un- 


rep. Cas. 678, 49 P 5 (holding that a 
person whom the record shows to be 
a party and aggrieved may appeal, 


although he has not previously ap- 
peared in the case). 

Fla.—State v. Jacksonville, etc., R. 
Co; 15 Flas 200" 

Ll ee Vi, ISlicka, “7SacrIaeeAs 

Mo.—Little Rock Trust Co. v. 
Southern Missouri, ete, R. Co., 195 
Mo. 669, 938 SW 944. 

Tex.—Moore v. Guest, 8 Tex. 117. 

93. See infra § 491. 

94 London v. Attis, 116 NYS 28 
(dismissing appeal by Max F. Attis, 
upon whom the summons was served, 
from a default judgment rendered 
against Melody Attis in an action 
wherein the latter was defendant). ; 
_95. Ala.—Merritt v. Alabama Py- 
rites Co., 145 Ala. 252, 39 S 555, 40 
S 1028 (assignments of error on 
cross appeal); Vandeford v. Stovall, 
117 Ala. 344, 23 S 30. 

Cal.—Page vy. W. W. Chase Co., 145 
Cal. 578, 79 P 278; Ramsey v. Flour- 
noy, 58 Cal. 260; Altpeter v:) Postal 
Tel.-Cable Co., 22 Cal.“ A.> 63,.:133;1P 
329; Worth vy. Emerson, 3. Cal.-A. 
158, 85 P 664. ee 8 

Fla.—Hamberg v_ Liverpool, ete, 
Ins. Co., 42 Fla. 86, 27'S: 872s) Waitt 
v. Baars, 36 Fla. 119, 48:S 330. 7 

Ga.—Vale Royal Mfe. Co. v. Brad- 
ley, 8 Ga. A. 483, 70 SE 36. 

Ill.—Miller~ v. Miller, 263 Tll. 18, 
104 NE 1078; Harms v. Jacobs, 155 
Ill. 221, 40 NE 488; Hedges v. Mace, 
72 Til. 472; Peo. v. Lower, 162) Tih 
A. 305 [rev on other grounds 252 Ill. 
304, 96 NE 1008]; Carlson v. Gilbert, 
mE neal: A. 574. 

.—Hanson vy. Worthington 
Ma. 418. art 

Minn.—Cornish y. West, 89 Minn. 
360, 94 NW 1082; In re Allen, 25 
Minn. 39 (appeal from an intermedi- 
aye an renete court). 

iss.—Barrett v. Carter, 69 Miss. 
593, 13 S” 625: = 

Mo.—Evans v. Menefee, 1 Mo. 442; 

ees we Crandall, 88 Mo. A. 321. 
| Jerry va BlalreG2 Appl ive 
590, 71 NYS 189. et 

Or.—Ferrari v. Beaver Hill Coal 

Co., 54 Or. 210, 94 P 181, 95 P 498, 


102 P 1016. 

Pa.—Hichert’s Hst., 155 Pa. 59, 
25 A 824, 

Wis.—American Food Products Co. 
v. Winter, 147 Wis. 464, 183 NW 595. 


622 [3CJ.] 
all cases, as, for example, where such persons are 
in fact injuriously affected by the final judgment 
or decree.°® And, where the record in a ease 
showed that one of the plaintiffs withdrew his ap- 
pearance, but there was no dismissal by him, nor 
any order entered, and the case proceeded to trial 
on its merits, and judgment was entered against him, 
it was held that he was still a party, and that the 
judgment against him was an adjudication on the 
merits from which he was entitled to appeal.°’ As 
a discontinuance as to one defendant in a civil ac- 
tion abates a pending motion made by him, his co- 
defendants cannot appeal from a superfluous order 
denying such motion.®® The right to appeal from 
a judgment or order of dismissal or discontinuance 
has been elsewhere, considered.®® 

[§ 475] j. Persons in Representative or Official 
Capacity. As a rule, parties to a suit in a repre- 
sentative or official capacity have the same right as 
other parties to prosecute an appeal or writ of error 
to review a judgment, order, or decree, if it affects 
them injuriously in such capacity, but not other- 
wise.2 This is true, for example, of executors and 
administrators,*? guardians and next friends,* trus- 


[a] Cross bill—Defendants who 
file a cross bill and are afterward 


APPEAL AND ERROR 


Pa.—Stineman’s App., 
Garman’s Est., 32 Pa. Super. 494. 


[$§ 474-478 
tees,° receivers,® or an officer of an association made 
a party as representative of the association,’ and 
of public officers and boards.6 ~ But it has been 
held that one who is a party to litigation in his 
representative capacity only cannot appeal or main- 
tain error in his individual capacity without having 
made himself a party in the latter capacity.® 

[§ 476]. k. Separate Appeals by Different Parties. 
Different parties to a suit who are separately ag- 
grieved by a judgment, order, or decree are entitled 
to separately appeal therefrom or to sue out sep- 
arate writs of error.?° 

[§ 477] 1. Appeals between Coparties. And one 
of the parties to a suit, if aggrieved by a judgment, 
order, or decree in favor of his coparties, may, in 
a proper case, appeal or sue out a writ of error as 
against them, to review the same.1+ 

[§ 478] m. From Decisions of Intermediate 
Courts. The general rule that only parties or 
privies can appeal or sue out a writ of error applies 
in the case of an appeal or proceeding in error to 
review the judgment of an intermediate appellate 
court.12. And one who was a party in the inter- 
mediate court in a representative capacity only, as. 


34 Pa. 394;|plaint in foreclosure alleges that ap- 


pellants and a codefendant claimed 


stricken out as parties by an amend- 
ment to the bill have no standing in 
court after such dismissal, and, not 
being parties to the final decree, they 
have no right to appeal from it 
where it does not affect their rights. 
Vandeford vy. Stovall, 117 Ala. 344, 
23 S 30. 
eda parties aggrieved see infra § 
493. 
{b] On the dismissal of an inter- 
plea, the interpleader has no interest 
in remaining garnishment proceed- 
ings, so as to allow him to appeal 
from a judgment against the garni- 
shee. He had the right to appeal 
from the judgment dismissing his 


interplea. Warner v. Crandall, 88 
Mo. A. 321. 
96. Ballard v. Kennedy, 34 Fla. 


483, 16 S 327 (holding that, where 
the heirs at law of a deceased mort- 
gagor have been made parties defend- 
ant, along with the administrator, to 
a bill of foreclosure of a mortgage 
upon the lands of the deceased, and 
have had their pleadings to such 
bill stricken out, and the bill is sub- 
sequently dismissed as to them, but 
is carried into final decree against 
the administrator alone, such heirs 
at law are so affected by such final 
decree as to give them the right to 
an appeal from such final decree, al- 
though they are not named the par- 
ties thereto). 

97. Lambert v. Rice, 143 Iowa 70, 


120 NW 96. 

98. White v. Sherry, 37 Wis. 
22.5. . 

99. See supra § 332 et seq. 


q 

1. Pacaud v. Waite, 218 Ill. 138, 
75 NE 779, 2 LRANS 672; Teel v. 
Mills) LL. VAs 9... BOWaNnaly, Ve 
Callahan, 137 Ky. 778, 127 SW 142; 
Hutchinson vy. Landcraft, 4 W. Va. 
312. And see cases and cross refer- 
ences infra this section. 

2. See infra §§ 480 et seq, 491 
et seq. And see cases and cross ref- 
erences infra this section. 

Zz eal— in rer Wiliams tate Cal. 
76. 54 P 386; Bates v. Ryberg, 40 Cal. 
463: Davey v. Mulroy, 7 Cal. A. 1, 
93 P 297. 

Tl ——Teelay, aMills; 17 Tl. -A. 97: 

Mass.—Wiggin v. Swett, 6 Metce. 
194, 39 AmD 716. 

Mont.—In re Dewar, 10 Mont. 422, 
25 P 1025. 

N. Y.—Isham y. New York Assoc., 
177 N. Y. 218, 69 NE 367; Bryant v. 
Thompson, 128 N. Y. 426, 28 NE 522, 
13 LRA 745; Matter of Richmond, 63 
App. Div. 488, 71 NYS 795. 


W. Va.—O’Connor vy. O’Connor, 45 
W. Va. 354, 32 SE 276; Hutchinson v. 
Landcraft, 4 W. Va. 312. 

See infra § 507. 

4 Bowman vy. Callahan, 137 Ky. 
773, 127 SW 142; Thomas vy. Lever- 
ing, 78 Md. 451,.21 A367, 22 A 35 
Mathes v. Bennett, 21 N. H. 188; 
Loftis v. Loftis,- 94 Tenn. 232, 28 
Sw 1091. See infra § 508 et seq. 

5. Frey v. Shrewsbury Soc. Inst., 
58 Md. 151; Bockes v. Hathorn, 78 
N. Y. 222; Matter of Stevens, 114 
App. Div. 607, 99 NYS 1070 [aff 188 
N. Y. 589 mem, 81 NE 1176 mem]; 
Hunt. v. Edgerton, 29 Oh. Cir. Ct. 
377 [aff 75 Oh. St. 594, 80 NE 1126] 
(trustee of charitable trust); Gar- 
man’s Esi., 32 Pa. Super. 494 (testa- 
mentary trustee). See infra § 524. 

6. U. S.—Hinckley v. Gilman, etc., 
R., Co.,,94 U.S. 467, 24 Li; ed: 166. 

Conn.—In re Premier Cycle Mfg. 
Co., 70 Conn. 479, 39 A 800. 

Ill.—Sutton v. Weber, 100 Ill. A. 


360. 
107 Md. 


Md.—Knabe y. Johnson, 
616, 69 A 420. 
N. Y.—Hobart v. Hobart, 86 N. Y. 


636 mem. 

N. C.—Strauss v. Carolina Inter- 
state Bide. Wetc., s ASSOC. 5 LU LomIN. Cy 
556, 24 SE 116. 

See infra § 522. 

7. Pacaud v. Waite, 218 Ill. 138, 


75 NE 779, 2 LRANS 556 (president 
of board of trade made a party, as a 
representative of the board, to a suit 
involving the validity of the by-laws 
of the board). 

8. See infra § 528. 

9.* Meyer v. O’Rourke, 150 Cal. 
177, 88 P 706; Cleveland v. Cleve- 


Jand;, 225. Til. 570, 80° NE! 302." Sée 
infra 2§, 507. 

10. U. S—Cox v. U. S., 6 Pet. 172, 
8 L. ed. 359. 

Ga.—Bates v. Harris, 112 Ga. 32, 
37 SE 105. 


ee or a v. Patterson, 43 III. 

ie Campbell v. Johnston, 4 Dana 
Mass.—Porter v. Rummery, 10 

Mass. 64. 

Bd Seaiasere Be v. Riddle, 8 Tex. 


Wash.—Damon vy. Laque, 17 Wash. 
573, 50 P 485, 61 AmSR 927. 

See infra § 954 et seq. 

11. Manning v. Ferguson, 103 
Iowa 561, 72 NW 1762; Vandeveer v. 
Holcomb, ‘17 N.S. Ba. 5475" Clark wv. 
Strong, 105 App. Div. 179, 93 NYS 
514 (holding that, where the com- 


some interest in the mortgaged prem- 
ises, and the codefendant files an an- 
Swer seeking affirmative relief as 
against appellants, but does not 
serve a copy of his answer on ap- 
pellants, who, however, are present 
at the trial and take part therein, 
the fact that appellants file no an- 
swer to the complaint does not de- 
prive them of the right to appeal 
from a judgment granting their co- 
defendants’ prayer for relief against 
them); Taylor v. Davidson, (Tex. 
Civ. A.) 120 SW 1018. 

Cross appeal or proceeding in er- 

ror see supra § 106. 
_ [a] Cross action.—Where matters 
involved in a cross action between 
defendants are not so connected with 
the original suit as to make it neces- 
sary that plaintiffs be made parties, 
appeal may be taken from a judg- 
ment in the cross action alone. Tay- 
lor v. Davidson, (Tex. Civ. A.) 120 
SW 1018. 

[b] But in an action of ejectment, 
where all that is claimed is recoy- 
ered, one lessor of the plaintiff can- 
not bring a writ of error against an- 
other, because more was recovered on 
the demise of the latter, and less on 
that of the former, than should have 
been. The rights of each can be 
determined only in a suit between 
themselves. Fortune v. Center, 2 Oh. 
St.. 537. 

{c] Dismissal as against both de- 
fendants.—And a defendant who has 
not filed an answer cannot prosecute 
an appeal, as against a codefendant, 
from a judgment dismissing the pe- 
tition against both, there being no 
judgment in favor of either against 
the other. Lexington v. Home Constr. 
es L12 Wy..7 170, 65 SW. 1st 23 Rv, 

[d] Where the claim of one de- 
fendant does not conflict with that of 
another, there is no ground on which 
an appeal from a judgment for the’ 
codefendant can rest. Kleinsorge v. 
Burgbacher, 6 Cal. A. 346, 92 P 199. 

12. Ill—Cleveland v. Cleveland, 
225 Ill. 570, 80 NE 3802; Steger v- 
Steger, 165 Ill. 579, 46 NE 888 (hold- 
ing that, as the right of appeal from 
the appellate court to the supreme 
court is given by § 10 of the Practice 
Act to parties only, the solicitor for 
a wife in a bill for separate main- 
tenance cannot appeal from a judg- 
ment reversing an order against the 
husband for the payment of solici- 
tor’s fees, when the wife refuses to 
appeal). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


P §§ 478-480] 


executor for example, cannot appeal in his indi- 


vidual capacity.*® 


[§ 479] 38. Privity with Parties. 
tate or interest of parties to the record, having an 
interest in the subject matter, and being affected 
by the judgment, are entitled, like parties, to prose- 
cute a writ of error to review the same;** and un- 
der the statutes authorizing appeals a privy may 
generally appeal, either in the name of the original 
party or on intervening or being substituted as a 
party, according to the provisions of the particular 
within the mean- 
ing of the rule, includes, according to the nature of 
the subject matter and the judgment, heirs, execu- 
tors and administrators, terre-tenants, or those hay- 


d?) 


statute.® The term ‘‘privies, 


Ind.—McNeely v. Holliday, 105 Ind. 
324, 4 NE 894 (holding that, where 
parties did not appeal from the judg- 
ment at special term to the general 
term, they were not parties to the 
judgment of the court in general 
term, and could not prosecute an ap- 
peal from that judgment to the su- 
preme court). 

Minn.—In re Allen, 25 Minn. 39. 

Mo.—Sexton v. Snyder, 119 Mo. A. 
668, 94 SW 562 (holding that, where 
no judgment was entered against a 
defendant in the circuit court on ap- 
peal from a judgment of a justice of 
the peace, and he was not a party 
to the record in the circuit court, he 
was not entitled to appeal from the 
judgment of the latter court). 

N. Y.—Peo. v. Lynch, 54 N. Y. 681 
mem (dismissing an unauthorized 
appeal from the general term to the 
court of appeals by a person who 
was not a party in the special term, 
but who joined with a party in ap- 
pealing to the general term, although 
he was recognized as appellant with- 
out objection at the general term). 

{a] Contra as to writ of error.— 
Anderson v. Steger, 173 Hl. 112, 50 
NE 665. 

{b] Dismissal as to  party.— 
Where, on appeal to the district 
court by two contestants from a 
judgment of a probate court admit- 
ting a will to probate, the appeal 
was dismissed as to one of them, but 
prosecuted to judgment in the dis- 
trict court by the other, it was held 
that the former was not a party to 
that judgment, and had no right of 
appeal therefrom to the supreme 
court. In re Allen, 25 Minn. 39. 

[ec] Effect of appeal by party con- 
tingently liable-—But where, in an 
action for breach of contract, de- 
fendant joined a third person, asking 
for judgment over against him in 
ease it should be held liable to plain- 
tiff, it was held that an appeal to the 
county court by the third person 
from a judgment for plaintiff against 
defendant, and for defendant against 
him, gave the court jurisdiction of 
the “controversy between plaintiff and 
defendant, so that defendant, al- 
though it did not appeal to the coun- 
ty court, was entitled to appeal from 
the judgment ef that court in favor 
of plaintiff and the third person. 
Woldert Grocery Co. v. Boonville El. 
Co., 99 Tex. 581, 91 SW 1082. 

{d] If an appeal by one not a 
party is allowed by statute, the rule, 
of course, does not apply. Ex p. 
Morton, 69 Ark. 48, 60 SW 307 (ap- 
peal by county judge allowed to su- 
preme court from circuit court’s re- 
versal of a county court order, al- 
though neither -the county nor the 
county judge was a party to the 
proceedings in the circuit court). 


13. Cleveland v. Cleveland, 225 
Tll. 570, 80 NE) 302. : See infra § 507. 
14, Ala.— Hill v. Hill, 6 Ala. 166; 


Headon vy. Turner, 6 Ala. 66. 
Fla.—Howse v. ‘Judson, 1 Fla. 133. 
Me.—Merrill v. Suffolk Bank, 31 

Me. 57, 50 AmD 649. Ae; 


Mass.—Shirley v. Lunenburg, 


APPEAL AND ERROR 


Privies in es- 


Mass. 379; 10 

Mass. 

By an .—Hanover v. Sperry, 35 Oh. St. 
15. U. S.—Andrews v. National 

Foundry, etc., Works, 76 Fed. 166, 22 

CCA 110, 36 LRA 139. 


Porter v. Rummery, 


Ala.—Stoutz vy. Huger, 107 Ala. 
248, 18 S 126. 
Ark.—Davies v. Nichols, 52 Ark. 
554, 13 SW 129. 
Gal.—Malone v. Big Flats Gravel 


Min. Co., 938 Cal. 384, 28 P 1063 
Fla.—State vy. Florida Cent. R. Co., 
15 ey 690. 


y—Miller v. Wheeler, 147 Ky. 
13 43 SW 1028. 
Minn.—Hunt v. O’Leary, 78 Minn. 


281, 80 NW 1120. 


Nev.—Virgin v. Brubaker, 4 Nev. 
31 (assignee of note and mortgage). 

N. —Koehler v. Brady, 82 App. 
Div. 279, 81 NYS 695 [app dism 181 
N. Y. 5063 mem, 73 NE 1125 mem]; 
Peo. v. Newcomb, 75 Misc. 258,135 
ee 151; Dale v. Roosevelt, 8 Cow. 

N. D.—Sykes v. Beck, 12 N. D. 242, 
96 NW 844. 

W. Va.—Stout v. Philippi Mfg.; 
ete; .Co.,. 41 W. Va. 339, 28 8SBi 574, 
56 AmSR 843. 

Wis.—Jeffery v. Osborne, 145 Wis. 
351, 129 NW 981. 

16. ; wi Pans pe v. Watkins, 6 
Wheat. 260, 5 L 256. 

Fla.—Howse v. PTaasoe 1eMia. ess. 

Ill.—White Brass Castings Co. v. 
Union Metal Mfg. Co., 232 Ill. 165, 
83 NE 540, 122 AmSR 63; McIntyre 
v. Sholty, 139 Ill. 171, 29 NE 43. 

y.—Marr v. Hanna, 7 J. J. Marsh. 
642, 283 AmD 449; Barr v. Stevens, 1 
Bibb 292. 

Mass.—Leonard v. Bryant, 11 Metce. 
ee Porter v. Rummery, 10 Mass. 
4. 

N. Y.—Clayton Overseers of Poor 
v. Beedle, 1 Barb. 11; Dale v. Roose- 
ON 8 Cow. 333. 


I.—Carney v. 
Counties Super. Ct., 


Providence, etc., 
30 R. I. 276, 74 


“The term “privity” denotes 
mutual or successive relationship to 
the same rights of property. Keith 
v. Thayer, 181 Ill. A. 370. 

[b] Assignee of chose in action.— 
A party in interest not named in a 
suit on a chose in action brought in 
the name of the assignor is a privy 
in law to the judgment, and may 
bring! error) Marr v; Hanna, 7S. J. 
Marsh. (Ky.) 642, 23 AmD 449. 

[ec] Receivers, assignees in bank- 
ruptcy, etce.—“The general rule is 
that where interests have been ac- 
quired in the subject of the contro- 
versy by legal succession, such as 
the interests acquired by administra- 
tors, or assignees in bankruptcy, or 
receivers, the persons acquiring such 
interests may, on being made parties 
to the proceeding, prosecute an ap- 
peal from a judgment against the 
party whose interests they renre- 
sent.” Jeffery v. Osborne, 145 Wis. 
SOL, oO Dy. P2OMINIVWWen olen WAS to. re-= 
ores assignees, see infra §§ 


etc. 
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ing an interest in remainder or reversion, or one 
who is made a party by the law, as he who comes 
in as a vouchee.?® 
prosecuted by the party of record, but by the heir, 
personal representative, or other person entitled by 
privity of estate or interest, the character in which 
he sues out the writ and his right to do so must 
appear on the writ, or in the petition therefor, ac- 
cording to the practice." 

[§ 480] 4. Interest in Subject Matter or Con- 
troversy—a. In General. 
appeal or writ of error that appellant or plaintiff 
in error, even when a party, should have an interest 
in the subject matter of the suit or controversy, and 
if he has not such: interest the rule is well settled 


When the writ of error is not 


It is necessary to a valid 


[d] Reversioners and remainder- 
men.—(1) At common law, if judg- 
ment was -obtained against the les- 
see for life, the reversioner, if im- 
mediate, might bring error after his 
death. William v. Gwyn, 2 Saund. 
46 note 6, 85 Reprint 620. (2) And 
in a plea of land against the tenant 
the heir to the land must, in case 
of the tenant’s death, bring error. 
William vy. Gwyn, supra. (3) And a 
remainderman or reversioner may, 
after the term has expired, maintain 
a writ of error to reverse an er- 
roneous judgment against the tenant 
for life or years. Leonard vy. Bryant, 
11 Mete. (Mass:) 370. 

fe] A terre-tenant may prosecute 
an appeal or writ of error to re- 
verse a judgment, when it is neces- 
sary to extricate his title from jeo- 
pardy. Mutual L. Ins. Co. v. Tenan, 
188 Pa. 239, 41 A 539 (from a judg- 
ment entered for want of an affi- 
davit of defense, in an action of 
scire facias sur. mortgage against 
the executor of the mortgagor, with 
notice to the terre-tenant, the land 
having been levied on under a levari 
facias issued on the judgment re- 
covered against the executor); Cad- 
mus v. Jackson, 52 Pa. 295. 

[f] Bail.—Bail cannot sue out a 


‘writ of error, or take an appeal to 


reverse a judgment or decree against 
his principal; nor can principal re- 
verse a judgment against bail; nor 
can they join in a writ of error, the 
judgment being distinct and separate 
and affecting different persons. Mc- 
rae oe v. Sholty, 139 Ill. 171, 29 NE 


Creditors see infra § 502. 

Executors and administrators see 
infra § 507. 

Heirs, devisees, sre i distribu- 
tees, etc. see infra § 5 

Public officers see ca § 528. 

Purchaserg see infra §§ 520, 521. 

.Stockholders see infra § 519. 

17. Ky.—Stevens v. Stevens, 2 
Dana 428 (heirs). 

N. J.—Black v. Kirgan, 15 N. J. L. 
45, 28 AmD 394. 

Oh.—Hanover v. Sperry, 35 Oh. St. 
244 (administrator) ; Dunbar We 
American Casket Co., 19 Oh. Cir. Ct. 
585, 10 Oh. Cir. Dec. 684. 

Tex.— Roundtree v. Stone, § 8i 
Tex. 299, 16 SW 1035 (heirs); Thom- 
au Na Jones, 10 Tex. 52 (administra- 
or 

Eng.—William vy. Gwyn, 2 Saund. 
46 note 6, 85 Reprint 620. 

[a] Although if heir, he Lou not 
in all cases show how made heir. 
Stevens v. Stevens, 2 Dana (Ky.) 
428; William vy. Gwyn, 2 Saund. 46 
note 6, 85 Reprint 620. 

[b] Where certain persons de- 
scribing themselves as sisters and 
brothers of the deceased bring érror 
to reverse an ex parte order admit- 
ting the supposed will of the dece- 
dent to probate, it cannot be in- 
tended, in the absence of any af- 
firmation in the record, that they are 
the nearest of kin in interest, and 
the writ of error will be dismissed. 
Hill v. Hill, 6 Ala. 166. 
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that his appeal or writ of error will be dismissed.’ | 


18. U. S.—McCandless v. Pratt, 
211, Us S.. 437, 29 “SCt 144.53 Lived: 
271; Savannah vy. Jesup, 106 U. S. 
563, 1 SCt 512, 27 L. ed. 276; Bayard 
v. Lombard, 9 How. 530, 13 L. ed. 
245; Northern Union Gas Co. v. 
Mayer, 174 Fed: 817, 98 CCA 525; 
Haight. v. Weiss, 165 Fed. 430, 9 
CCA 380; New Orleans v. Peake, 5 
Fed. 74, 2 CCA 626 [aff 60 Fed. 127, 
8 CCA 516]. 

Ariz.—In re Sims, 14 Ariz. 1, 123 
IPAs Tt 

Ark.—Falls City Constr. Co. v. Ft. 
Smith, 107 Ark. 148, 154 SW 496; 
Bailey v. West, 104 Ark. 432, 149 
SW 511; Stuckey v. Lindley, 84 Ark. 
594, 106 SW 482. 

Cal. —tIn re Fleming, 162 Cal. 5245 
123 P 284; In re Snowball, 156 Cal. 
235, 104 P "446; Matter of Blythe, 108 
Cal. 124, 41 P 33; Speyer v. Ihmels, 
21 Cal. 280, 81 AmD 157. 

Colo.—Virden vy. Hubbard, 37 Colo. 
37,.86 P 1138. 

Conn.—Williams v. Cleaveland, 76 
Conn. 426, 56 A 850; In re Premier 
Cycle Mfg. Co., 70 Conn. 473, 39 A 
800; Yudkin v. Gates, 60 Conn. 426, 
22) A. 2763 Norton's App, 46> Conn 
' 527; Alling v. Shelton, 16 Conn. 436. 
‘ D. C.—Barksdale v. Morgan, 34 
App. 549; Washington Brick Co. v. 
Belt, 13 App. 202. 

Fla.—Salomon vy. Taylor, 50 Fla. 

Equitable Mortg. 


608, 39 S 48. 

Ga.—Braswell v. 
Co., 110° Ga. 30, 35 SH 322: 

Ill.—Comstock y. Redmond, 252 Ill. 
522, 96 NE 1073; Williams v. Brei- 
tung, 216 TI 299, 074; NE 10605478 
AnnCas 506; Weise v. Chicago, 200 
TS ye39, ~o4L, | Ooi NEE 648) ifeit) Cyells 
Gandy v. Coleman, 196 Ill. 189, 63 
NE 625; Winne v. Peo., 177 Ill. 268, 
52 NE 3:77; McCollister v. Greene 
County Nat. Bank, 171 Ill. 608, 49 
NE 734; Louisville, etc., Cons. R. Co. 
v. Surwald, 150 Ill. 394, 37 NE 909; 
Douglas v. Soutter, 52 Ill. 154; Keith 
v. Thayer, 181 Ill. A. 370; German- 
American Sav. Loan, etce., Assoc. v. 


Nor... 


Schlenker, 170 Ill. A. 565; Allison vy, 
Allison, 164 Ill. A. 41; Bayley vy. 
Clark, 153.111 <A. 154; Foreman 
v. Defrees,.120, Ill .A. 486; An- 
drews vy. Ragel, 119 Ill. A. 51; Sut- 
ton v. Weber, 100 Ill. A. 360; Coe 
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Ind.—Case. y. Deal, 177 Ind. 288, 98 
NE 56; Ladd v. Kuhn, 154 Ind. 313, 
56 NE 671; McFarland v. Pierce, 151 
Ind. 546, 45 NE 106, 47 NE 1; Na- 
tional Surety Co. v. Button, 41 Ind. 
A. 301, 88 NE 644. See Tipton Coun- 
tyniv. Pershing, 22 Ind. A. 147, 53 
NE 297. 

Iowa.—Kuhn vy. Douns, 156 Iowa 
247,186 NW 199; Mohn v. Mohn, 148 
Towa 288, 126 NW 112%: Meirkord 
v. Helming, 139 Iowa 437, 116 NW 
785; Gish v. Castner- Williams, ete., 
Drain. Dist., 186 Iowa 155, 113 NW 
(hanes Yockey v. Woodbury County, 
130 Iowa 412, 106 NW 950; In re 
Lund, 104: NW 1139; Schnitker v. 
Schnitker, 109 Iowa 349, 80 NW 403; 
Gresham y. Chantry, 69 Iowa 728, 27 
NW 752. 

Kan.—Dendy v. Cobleskill First 
Nat: Bank, 67 Kan. 856, 71 P 830, 74 
268. 

Ky.—Lampkin v. Mobile, etc. R. 
Wor AAG) “Key baa AAD, Sw 1037; 
Compton v. Lancaster, 114 SW 260; 
Bryson: v. Briggs, 104 SW 982, 33 
Ky Li 159; -Whaley. v. Com., 110 Ky. 
154, 64.SW 35, 23 KyL 1292; Mullins 
v. Bullock, 14 KyL 40, 19 SW 8; 
Bryant vy. ‘Hill, 9 Dana 67; Garrigus 
v. Blakey, 7 KyL 677. 

La:—Ansley v. Stuart, 126 La. 369, 
52 S 545; King’s Succe., 124 La. 805, 
50S 735; Semple v. Frisco Land Co., 
134 La. 668, 50 S 619; Wagner v. 
Glaeser, 120 La. 601, 45 S 519; Voel- 
kel v. Aurich, 118 La. 525, 43 Ss 151; 
Schirm’s Suce., 116 La. 735, 41 § 53; 
State v. Sanders, 111 La. 188, 35 $ 
509; Bland y. Edwards, 52 La. Ann. 


v. Simmons Boot, etc., Co., 
6.02 


APPEAL AND ERROR 


How shown. 


§22, 27 S 289; Lake Bisteneau Lumber 
Coste Mimms, 49 La. Ann. 1294, 22 
S 735; New Orleans v. Dufossat, 46 
La. Ann. 398, 14 S 884; Bourgeois Vv. 
Jacobs, 45 La. Ann. 1310, 14 S 68; 
Guilbeau v. Detiege, 32 La. Ann. 909; 
State v. Houston, 30 La. Ann. 1174; 
State v. Jackson, 28 La. Ann. 30: 
State v. Markey, 21 La. Ann. 743; Ar- 
row a v. Rappelge, 19 La. Ann. 
327; Lafitte v. Duncan, 4 Mart. N. S. 
622: Bonvillain v. Verret, Mann. Un- 
rep. Cas. 372. And see Bonner v. 
Board of Assessors, 52 La. Ann. 
2062, 28 S 369 (review by supreme 
court of judgment of court of ap- 


peals). 
Me.—Stilphen’s App., 100 Me. 146, 
Abbott’s 


60 A 888, 4 AnnCas 158; 

Md.—Preston vy. Poe, 116 Md. i, 6, 
81 A 178 [cit Cyc]; Anderson v. 
Stewart, 108 Md. 340, 70 A 228; Tur- 
pin y. Derickson, 105 Md. 620, 66 A 
276; Grabill v. Plummer, 95 Md. . 56, 
51 A 823; Williams v. Addison, 93 
Md. 41, 48 A 458; Haskie v. James, 
75 Md. 568, 23 A 1030; Lurman v. 
Hubner, 75 Md. 268, 23 A 646; Glenn 
v. Reid, 74 Md. 238, 24 A 155; Johns 
v. Caldwell, 60 Md. 259; Rau v. Rob- 
ertson, 58 Md. 506; Frey v. Shrews- 
bury Sav. Inst., 58 Md. 151; Stewart 
v. Codd, 58 Md. 86; Walter v. Balti- 
more Second Nat. Bank, 56 Md. 138; 
Hall v. Jack, 32 Md. 253; Gittings Vv. 
Moale, 21 Ma. 135; Cecil -yv. Cecil, 19 
Ma. Tien 81 AmD 626. 

Mass.—Nesbit v. Cande, 206 Mass. 
437, 92 NE 766; Leyland v. Leyland, 
186 Mass. 420, 71 NE 794; Chandler 
v. Railroad Comrs., 141 Mass. 208, 5 
NE 509; Lewis y. Bolitho, 6 Gray 
Leis Northampton v. Smith, 11 Mete. 


pApp.,-97 Me. 278, 54 A 755 


Mich.—Gorman v. Patrick Hirsch 
Co., 177 Mich. 382, 138 NW 1079; 
Lightner y. Prentis, 158 Mich. 13, 122 
NW 374; Manhard Hardware Co. v. 
Rothschild, 121 Mich. 657, 80 NW 
707; Teed v. Marvin, 41 Mich. 216, 
2 NW 20. 

Minn.—Burns v. Phinney, 53 Minn. 
431, 55 NW 540. 

Miss.—Griffing v. Pintard, 25 Miss. 
173; Dougherty v. Compton, 11 Miss. 
100; Flournoy vy. Smith, 4 Miss. 62. 

Mo.—Hopkins vy. Cooper, 235 Mo. 
461, 138 SW 508; Wehrs v. Sullivan, 
217 Mo. 167, 116 SW 1104; Dixon v. 
Hunter, 204 Mo. ,382, 102 SW 970; 
Kinealy v. Macklin, 67 Mo. 95; Free- 
man vy. McCrite, 165 Mo. A. 1, 147 
SW 1102. 

Nebr.—Rock v. Huff, 73 Nebr. 162, 
102 NW 267; Plattsmouth First Nat. 
Bank v. Gibson, 60 Nebr. 767, 84 NW 
259; Blair State Bank v. Stewart, 57 


Nebr. 58, 77 NW 370; Burlington, 
etc., R. Co. v. Martin, 47 Nebr. 56, 
CGN We Lbs See also Remington 


Typewriter Co. v. Simpson, 83 Nebr. 
848, 120 NW 428. 

Nev.—Sherman vy. Clark, 4 Nev. 
138, 97 AmD 516. 

N. J.—Beckhard v. Rudolph, 68 N. 
J. Eq. 749, 63 A 708. 

N. Y.—Isham vy. New York Assoc. 
for Improving Condition of Poor, 177 
Ni oY. 22185) 69) ENNesoie Bryvante v: 
Thompson, 128 N. Y. 435, 28 NE 522, 
13 LRA 745; Peo. v. Lawrence, 107 
IN:geaYe, GOIE 15 NE 187; Hyatt v. Du- 
senbury, 106 N. Y. 663 mem, 12 NE 
711 mem (such parties are not ag- 
grieved); Bush v. Rochester City 
Bank, 48 N. Y. 659; Fitch v. Hay, 112 
App. Div. 736, 98 NYS 1090; Spear v. 
Murphy, 89 App. Div. 621, 85 NYS 
813; Matter of New York, 52 App. 
Div. 478, 65 NYS 77; Van Vleck v. 
Ballou, 40 App. Div. 489, 50 NYS 125; 
Ziegler vy. George Schleicher Co., 56 
Misc. 582, 107 NYS 85; Reid v. Van- 
derheyden, 5 Cow. 719; Kelly v. Is- 
rael, 11 Paige 147; Card v. Bird, 10 
Paige 426. 

NE Cree v. Hardy, 118 N. C. 
142, 23 Sm 95 

N. De eet v. People’s State 
Bank, 25 N. D. 5838, 135 NW 196. 


—_ < 
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As a rule, the fact that an appel- 


Vas ac ae v. State, 30 Oh. Cir. Ct. 
Okl.—Richardson y. Thompson, 40 
Okl. 348, 188 P 177. 

Pa.—Real Est. Trust Co.,v. Penn- 
sylvania Sugar Refining Co., 239 Pa. 
456, 86 A 1074; Jessop v. Kittanning 
Borough, 225 Pa. 583, 74 A 553; In re 
York Haven Water, etc., Co.’s As- 
sessment, 218 Pa. 578, 67 A 866; In’ 
re McNeile, 217 Pa. 179, 66 A 328; 
Haughey v. Pittsburg R. Co., 210 Pa. 
367, 59 A 1112: Herbst App., 90. Pa. 
353; Lawrence County’s App., 67 Pa. 
Silas "Allegheny Bank App., 48 Pa. 3285 
Altoona City v. Silverman, 52 Pa, 
Super. 373; McGeary v. Huff, 31 Pa. 
Super. 401: Good's Insolvency, 24 Pas 
Super. 625. 

R. I.—Rhode Island Warehouse Co. 
vo Wel) Holt Mis Conrs6s Ra lao 2s 
89 A 706; Fiske v. Vaughn, 30 R. is 
308, 75 Ny 97; Gilbane v. Hawkins, 29 
Rell: 502, 12 A 723, 

Ss. C—Bx p. Neal Loan, etc., Co., 
58 S. C. 269, 36 SE 584; Emory v. 
Davis, 38 S. Cc. L. 23. 

Tenn.—Hunt v. Childress, 5, Lea 247. 

Tex.—Sharp vy. Johnson, (Civ. A.) 
127 SW 837; Baughn v. J. B. McKee 
Co., (Civ. A.) 124 SW 732; Benefield 
v. Marion County, 43 Tex. Civ. A. 
245, 95 SW 713; Hawley v. Whitaker, 
(Civ. A.) 33 SW 688. 

Va.—C. L. Ritter Lumber Co. v. 
Coal Mountain Min. Co., 115 Va. 370, 
79 SE 322; Givens v. Clem, 107 Va 
435, 59 SE 413; Brown v. Howard 
106 Va. 262, 55 SE 682; Sayre wv. 
Grymes, 1 Hen. & M. (11 Va.) 404; 
Hlcan v. Lancasterian School, 2 Patt. 
SoReL ay Doe 

Wash.—Cairns vy. Donahey, 59 
Wash. 130, 109 P 334; Lazier v. Cady, 
44 Wash. 339, 87 P 344; Port Town- 
send v. Trumbull, 40 Wash. 386, 82 
P 715; Kitsap County vy. Carson, 1 
Wash. T. 419. 

Wis.—State v. Huegin, 110 Wis. 
189, 85 NW 1046, 62 LRA 700; Mc- 
Gregor v. Pearson, 51 Wis. 122, 8 NW 
101; State v. Wolfrom, 25 Wis. 468; 
Strong v. Winslow, 3 Pinn. 27, 3 
Chandl. 21. 

Necessity of actual controversy to 
give jurisdiction on appeal see supra 
§ 112 et seq. 

[a] In a controversy for office 
under the Intrusion Act, a third 
party, not holding or claiming the 
office in dispute, cannot appeal from 
the judgment of the court a qua. 
State v. Mount, 21 La. Ann. 755. 

[b] Whether an appellant has 
such an interest in the estate, as 
legatee under a former will, as en- 
titles him to appeal from a decree 
allowing the probate of a will is a 
preliminary question for the court. 
Morey v. Sohier, 63 N. H. 507, 3 A 
636, 56 AmR 538. 

[ce] Objection, when to be taken.— 
An objection, that appellants from a 
judgment of the probate court set- 
tling an administrator’s account have 
no interest in the estate, cannot be 
raised by an objection by appellee to 
the introduction of*evidence in the ap- 
pellate court. In re Swan, 54 Mo. A. 17. 

{d] Attack by ex parte statement 
in unverified petition.—The right of 
a plaintiff in error-to prosecute a 
writ of error cannot be successfully 
attacked by a mere ex parte state- 
ment contained in an unverified pe- 
tition that, he had parted with his 
title by reason of having been ad- 
judged bankrupt. Spitznagle v. Cob- 
leigh, 120 Ill. A. 191; Cobleigh v. 
Spitznagle, 120 Ill. A. 110. 

[e] Under Ontario Voters’ Lists 
Act.—(1) As to who are entitled to 
be entered as appellants in respect 
of the voters’ list of a municipality 
under said act (7 Edw. VII c¢ 4) see 
Re South Fredericksburgh Voters’ 
Lists, 15 Ont. L. 308, 10 OntWR 746. 
(2) As to when judge can allow a 
qualified appellant to be substituted 
see Re Ontario Voters Lists Act, 15 
Ont. L. 303. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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lant has such an interest as entitles him to appeal 
must appear from the record.!® In Louisiana, where 
third persons alleging themselves to be aggrieved 


are allowed by statute to appeal,2° appealable in-. 


terest may be shown by an affidavit filed in the 
lower court without objection.” 

Presumption of continuance. But where it ap- 
pears on the face of the record that appellant had 
an appealable interest in the controversy at the 
time when the judgment appealed from was entered, 
the presumption is that this interest continues until 
his rights are finally determined.22 

[§ 481] b. Nature and Sufficiency of Interest in 
General. The appellant’s interest, to suffice, must 
be a direct and immediate pecuniary interest in the 
particular cause, and it is not sufficient that he is 
interested in the question litigated, or that, by the 
determination of the question litigated, he may be 
a party in interest to some other suit, growing out 
of the decision of that question.22 One who-has 
no such interest, but claims wholly adversely to 
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Board of Assessors, 52 La. Ann. 2062, 
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the interest of all the parties to the suit, cannot 
appeal, under a statute permitting any person in- 
terested in any order, ete., to appeal.2* On the: 
other hand, as a rule, an appealable interest in the 
subject matter exists whenever the interest of the 
party may be enlarged or diminished, or his rights 
or liabilities affected, by the result of the appeal.”® 
Where a party will derive some substantial benefit 
from its modification or reversal, he has an appeal- 
able interest.2° And it has been held that if a 
party has sufficient interest to make him a party to 
an action, he has sufficient interest to appeal should 
the judgment be against him.?? d ; 
Illustrations of want of sufficient interest. The 
rule denying the right of appeal to persons having 
no direct interest in the subject matter or contro- 
versy has been applied, for example, to a party who 
is in the position of a mere stakeholder, liable for 
the payment of money which he is ordered to bring 
into court for distribution or to distribute or pay 
out as ordered by the court;?® to a party setting 


pleads, and, if the same is on a 


19. Zumwalt v. Zumwalt, 3 Mo. 
269. . 28 S 369. 
[a] A defendant shown by the 


complaint to be a necessary party 
may appeal from an order appointing 
a receiver on plaintiff's ex parte ap- 
plication, although the sworn n- 
Sswer avers that defendant was act- 
ing only as agent for an _ inter- 
vener. The truth of the.averments 
of the answer cannot be assumed. 
Davila vy. Heath, 13 Cal. A. 370, 109 
e893. 

[b] Determination from will.—On 
writ of error to the circuit court, to 
review the decision of the probate 
court in the probate of a will, the 
eircuit court will look into the will 
to determine whether plaintiff in er- 
ror was so interested as to entitle 
him to prosecute the writ. Tibbatts 
v. Berry, 10 B. Mon. (Ky.) 478. 

[ec] Equitable and legal plaintiff. 
—Where a replevin bond is given by 
the equitable plaintiffs on behalf of 
the legal plaintiff, such fact is suffi- 
cient to create a presumption that 
the entry of the suit to their use is 
to protect them, and that the legal 
plaintiff still retains an _ interest 
which justifies an appeal by him. 
Anderson y. Stewart, 108 Md. 340, 70 
A 228. 

[d] Insufficient finding to show 
interest.—The finding, in a suit to 
foreclose a mortgage given by D, 
that defendant J “claims to have a 
deed” from D of the mortgaged land, 
is insufficient ‘to show that J has any 
interest in the land, so as to au- 
thorize him to complain of the 
amount for which foreclosure is de- 
creed. Coy v. Druckamiller, 35 Ind. 
ALG ie omN Go, eo ate 


20. See supra § 467. 

21. Mulhaupt v. Shreveport, 126 
Ina. 780, 52 S 1023. 

22. Wood v. Seattle, 23 Wash. 1, 


13, 62 P 135, 52 LRA 369 Cwhere it 
was said that, “where it appears on 
the face of the record that the ap- 
pellant had an appealable interest in 
the controversy at the time the judg- 
ment appealed from was _ entered 
against him, the presumption is 
that this interest continues until his 
rights are finally determined, and is 
overcome before that time only by 
an affirmative showing, appearing 
either upon the face of the record, or 
by extrinsic evidence, that such in- 
terest has ceased to exist’). 

23. Ill.—Weise v. Chicago, 200 Ill. 
339, 341, 65 NE 648 [cit Cyc]; Winne 
v. Peo., 177 Fil. 268, 52 NE 377. 

Ind.—McFarland v. Pierce, 151 Ind. 
546, 45 NE 706, 47 NE 1; Ladd v. 
Kuhn, 27 Ind. A, 535, 61 NE 747. 

La.—Waegner v. Glaeser, 120 La. 


601, 45 S 519; State vy. Houston, 30 
La. Ann. 1174; State v. Markey, 21 
La. Ann. 743... And see Bonner v. 


[3 C. J.-40] 


| 


Oper Tap otEe App., 97 Me. 278, 54 
Md.—Preston Waeoer sul ow idea sncG, 

81 A 178 [cit Cye]. 

pat ee ae v. Zumwalt, 3 Mo. 
N. J.—Raleigh v. Rogers, 25 N. J. 

Eq. 506; Swackhamer vy. Kline, 25 N. 


Ais clbey, SEXO A 
SoU fl v. Garrison, 27 Pa. 


Utah.—Pugmire v. Diamond Coal, 
etes) Cohe26 Witah: Lisp tee eiesior 

Va.—HElcan, v. Lancasterian School, 
2 Patt, &, EH. os: 

See Buist v. Williams, 83 S. C. 321, 
65 SE 343. 
oan Hemmenway v. Corey, 16. Vt. 

25. U. S.—Assets Realization Co. 
v. Sovereign Bank, 210 Fed. 156, 126 
CCA 662. 

Ill.—American Surety Co. v. Sper- 
ERA TUR IAI OUI cote eye 

Ind.—McFarland v. Pierce, 151 Ind. 
546, 45 NE 706, 47 NE 1. 

Kan.—Dendy v. Cobleskill First 
Nat. Bank, 67 Kan. 856, 71 P 830, 74 
P 268. 

La.—Bothick’s Suce., 110 La. 109, 
34 S 168. 

Md.—U. S. Express Co. v. Hurlock, 
120 Md. 107, 87 A 834. 

Mich.—Carlisle v. Spain, 147 Mich. 
158, 110 NW 5382; Rivenett v. Bour- 
quin, 53 Mich. 10, 18 NW 537. 

Nebr.—Gannon v. Phelan, 64 Nebr. 
220, 89 NW 1028; Blair State Bank v. 
Stewart, 57 Nebr. 58, 77 NW 370. 

N. J.—Blake v. Domestic Mfg. Co., 
64 N. J. Eq. 480, 38 A 241. 

S. D.—Sutton v. Consolidated Apex 
Min. Co., 12 S. D. 576, 82 NW 188. 

Wash.—Maher v. Farnandis, 170 
Wash, 250, 126 P 542. 

See also infra § 493. 

[a] A deputy sheriff who is a 
purchaser at a sheriff’s sale has suf- 
ficient interest to support a writ of 
error to reverse a judgment setting 
aside the sale on motion. Flournoy 
vy. Smith, 4 Miss. 62. 

26. Ladd v. Kuhn, 154 Ind. 313, 56 
INE) (Gale een sViuites Inn Si Ol. we 
Creighton Theatre Bldg. Co., 51 Nebr. 
659, 71 NW 279; Stringer v. Young, 
HONING we Yon ool OF Ome OO Om ital ber 
Vase NVICSLCOU EE ELOOmN steve tld Os INI] 


676. 

[a] Substantial interest.—(1) A 
sole defendant, in an action for per- 
sonal injuries, has such interest in 
an order bringing in a new defendant 
and directing service of a supple- 
mental complaint as entitles him to 
appeal. Heffern y. Hunt, 8 App. Div. 
585, 40 NYS 914. (2) So, a defendant 
in default has a substantial interest 
in having a judgment joint as to 
himself and a_codefendant who 


separate assessment of damages, he 
has the,right of appeal therefrom. 
Waugh v. Suter, 3 Ill. A. 271. 

27. Marion County v. Wilson, 105 

Ky. 302, 49 SW 8, 799, 20 KyL 1193, 
1452; Carroll v. Fowler, 33 S. D. 303, 
145 NW 545; State v. Cranney, 30 
Wash. 594, 71 P 50. And see Pacaud 
v.. Waite, 218 Ill. 138, ° 75 NE 779; 2 
LRANS 672. See also infra § 483. 
_ [a] Interlocutory order appoint- 
ing receiver.—(1) The act authoriz- 
ing appeals from interlocutory orders 
does not contemplate’ the awaiting 
of the joining of the issue before 
an appeal can be taken by a defend- 
ant alleged to have an interest in 
the subject matter of the litigation; 
and hence, where a person is made a 
party defendant to a bill to foreclose 
a lien for taxes which alleges that he 
has or claims to have some interest 
in the property, either as owner or 
otherwise, it is enough to give him 
a standing in the appellate court to 
question the appointment of a re- 
ceiver by the lower court. English 
v. Peo., 90 Ill. A. 54. (2) One who is 
interested in lands sought to be fore- 
closed, and who is a party to the 
suit in which such foreclosure is 
sought, may properly question by 
appeal an order appointing a re- 
ceiver in such suit. Ruprecht v. 
Henrici, 13) fil, Ae 33985 

28. La.—Rochereau v. Guidry, 24 
La. Ann. 294. 

Me.—Stilphen’s App., 100 Me. 146, 
60 A 888, 4 AnnCas 158. 

Md.—Knabe v. Johnson, 107 Md. 
ae 69 A 420; Hall v. Jack, 32 Md. 


N. Y.—Hall v. Brooks, 89 N. Y. 33. 

Pa.—Craig’s App., 38 Pa. 330; Al- 
toona City v. Silverman, 52 Pa. Su- 
Ben 373; In re Bower, 48 Pa. Super. 

As to executors and administrators 
see infra § 507. 

As to garnishees see infra § 504. 

As to receivers see infra § 522. 

[a] A holder of funds, who has no 
interest in the funds, has no right to 
appeal from or question its distribu- 
tion. Crawford v. Shriver, 139 Pa. 
239, 21 A 518; Allegheny Bank’s App., 
48 Pa. 328. 

[b] Judgment subjecting deposit 
in bank; appeal by bank after pay- 
ment; subrogation.—But, when 2 
bank which is a party to a creditors’ 
bill against a depositor pays the de- 
posit to the latter, it is subrogated 
to the rights of the depositor, and 
may avail itself of any defense ex- 
isting in the latter’s behalf; and 
therefore the bank can appeal in 
such a suit from a judgment sub- 
jecting the money deposited with it 
to the debts of the depositor’s hus- 
band, on the ground that the deposit 
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up no claim of title to any specific part of the prop- 
erty in controversy and affected by the judgment ;*° 
to defendants in a suit to foreclose a tax lien, who 
have no interest in the property;*° to one who has 
delivered up property under an order of court and 
who does not claim any interest therein or in the 
proceedings;*+ to a chattel mortgagee appealing 
from a decree foreclosing a lien upon the chattels 
for storage, after he has been directed by a final 
decree to surrender his mortgage and accept a re- 
turn of the consideration ;*? to a railroad company 
appealing from a decree for the distribution of the 
proceeds of a judicial sale of its property made on 
the petition of a receiver and of intervening credi- 
tors;*3 to a liquor dealer appealing from an order 
prohibiting the sale or giving away of intoxicants 
within a certain distance of a school house;** to 
the taxable inhabitants of a city, town, or county, 
holding that they have no interest in work for pub- 
lic purposes, the expense of which may be ordered 
to be borne by the city, town, or county, and can- 
not appeal in such a matter;?° to a taxpayer prose- 
cuting error to the allowance under a statute for 
services rendered by a prosecuting attorney in an 
action brought by the state on his relation on behalf 
of the taxpayers of the county and prosecuted to 
final judgment favorable to the county;*® to super- 
visors of a tovm, holding that the fact that their 
official jurisdiction is decreased does not give them 
any interest in a proceeding to divide the township 
and set off a new town;*? to a servant of a cor- 
poration, holding that he has no appealable interest 
in the matter of the appointment of a receiver 
thereof, because of being in possession of its prop- 
erty as such servant, or because his salary may be 
cut by the receiver;** to a defendant appealing from 
a ruling on a. motion made by his attorney in his 
(the attorney’s) own name to strike a motion to 
quash a fee bill issued against the property of plain- 


was made in her name to defraud 39. Schnitker 


the husband’s creditors, the bank 


APPEAL AND ERROR 


Iowa 349, 80 NW 403 


tiff to satisfy attorney’s fees and costs taxed against 


. plaintiffs ;°° and to stockholders of corporations ap- 


pealing from a judgment against the corporation.*® 
Many other cases will be given in dealing, in subse- 
quent sections, with the application of the general 
rules to particular litigants and persons in particu- 
lar relations.*1 

Illustrations of sufficient interest. On the other 
hand, the rule allowing interested parties to appeal 
or bring error has been applied, among many other 
cases, to a mortgagee required by decree to take a 
certain sum and release his mortgage;** to a pur- 
chaser from a mortgagor, after foreclosure, appeal- 
ing in his own name from a judgment denying him 
the right to redeem;** to defendants in a suit to 
foreclose a mortgage, alleged in the bill to have or 
claim some interest in the premises;4* tc a mort- 
gagee or his assignee after foreclosure of the mort- 
gage and purchase of the property;*® to a terre- 
tenant whose title is put in jeopardy by the judg- 
ment;*® to legatees or devisees under a will;*#* to 
guardians;*® to representatives of .a lunatic;*® to 
the committee or guardian of a lunatic;®°° to repre- 
sentatives of an insolvent assignor;® to a debtor, 
after appointment of a receiver, appealing from an 


order fixing the receiver’s compensation ;>? to a pur-. 


chaser of land sold* under a tax judgment, appeal- 
ing from an order vacating the judgment ;** to the 
grantee of a trustee under an order of court appeal- 
ing from a subsequent deeree affecting his interests 
after he had conveyed to a trustee for the benefit of 
creditors ;°* to an alleged fraudulent grantee of real 
estate;°° to a creditor of one corporation appealing 
from allowance of a claim against another, where 
there was the same receiver for both corporations, 
and one of them, as part of its assets, owned stock 
in the other;*° to plaintiff in a suit in which a tem- 
porary injunction had been granted, appealing from 
an order adjudging the sureties on the injunction 


Schnitker, 109 47. King v. Middlesborough Town, 
etc., Co., 106 Ky. 73, 50.SW 37, 1108, 
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having paid the depositor’s checks 40. Preston v. Poe, 116 Md. 1, 81) 20 Kyl 1859; Warehime vy. Graf, 83 
pending the action, although all the| A 178. See infra § 519. Md. 98, 34 A 364; Rivenett v. Bour- 
persons claiming an interest in the 41. See infra § 498 et seq. quin, 53 Mich. 10, 18 NW 537 (dev- 
deposit are parties and acquiesce in 42. White v. Hampton, 13 Iowa] isees who have kept their interest 
the judgment. In such case the bank | 259. , in the testator’s personalty, although 
is not in the position of a mere dis- Mortgagors and mortgagees see in-| they have conveyed their rights in 
interested holder of the money pend-| fra § 506. the real estate). 

ing the litigation. A. T. Albro Co. v. 43. Miller v. Wheeler, 147 Ky. 131, Devisees, legatees, and distributees 


Fountain, 162: N. Y. 498, 57 NE 72 
[rev 15 App. Div. 351, 44 NYS 150]. 

29. Othenin v. Brown, 66 Mo. A. 
318. 

20. Port Townsend vy. Trumbull, 
40 Wash. 386, 82 P 715. 

81. - Hall v. Brooks, 89 N. Y. 33. 

32. Rhode Island Warehouse Co. 
v. W. H. Holt Mfg. Co., 36 R. I. 192, 
89 A 706. See infra § 506. 

83. Gorman vy. Patrick Hirsch Co., 
(Mich.) 138 NW 1079. 

34. Bailey v. West, 104 Ark. 4382, 
149 SW 511 (on the ground that he 
has no greater right than any other 
citizen, and that the order is a mere 
police regulation as to which no per- 
son is interested except in a public 
way). 

35. Chandler v. Railroad Comrs., 
141 Mass. 208, 5 NE 509. 

36. High v. State, 30 Oh. Cir. Ct. 
462 (since the object sought by the 
taxpayers having been attained, he 
has no substantial interest in the 
separate proceeding for allowance 
of attorney’s fees). 

37. Winne v. Peo., 177 Ill. 268, 52 
NE 377. 

Public officers see infra § 528. 

38. McFarland v. Pierce, 151 Ind. 
546, 45 NE 706, 47 NE 1. 

Private corporations, and officers, 
agents, or servants thereof see infra 
§ 517 et seq. 


143 SW 1028. 
§ manckaeere pendente lite see infra 

44. Domestic Bldg. Assoc. v. Nel- 
son, 172 Ill. 386, 50 NE 194 (holding 
that, under a bill to foreclose alleg- 
ing the giving of a mortgage on cer- 
tain lots, the release of certain of 
them, and that defendants had or 
claimed some interest in the prem- 
ises, any one of defendants can as- 
sign error on the inclusion in the 
decree of sale of one of the lots al- 
leged to have been released). 

45. Logan v. Sult, 152 Ind. 434, 53 
NE 456 (holding that, under a statute 
allowing either party to appeal from 
a final judgment, an assignee of a 
mortgage on land, who sues to re- 
strain a mechanic’s lienor from re- 
moving -a building erected thereon 
by the mortgagor, has such an inter- 
est as entitles him to appeal from 
the judgment rendered against him 
on the merits, although he has ob- 
tained judgment of foreclosure, bid 
in the land for the full amount 
thereof, received a certificate of pur- 
chase, and the order of sale, as to 


Ha has been returned fully satis- 
fied). 

46. New York Ins. Co. vy. Tenan, 
188 Pa. 23950 41 VAL 539) sCadmiuse wa 
rene tne 52 Pa. 295. See supra § 
479. 


Botan § 511. 
; LP Vs AWS, Cex iva A. 
45 SW 629. 2 : odes? 
Guardians see infra § 508. 
49. storks v. White, 4 Harr. & J. 
£0. ‘In re Olson, 10 S.- D, 648, 75 
NW 203. 
Guardians see infra § 509. 
Insane persons and others in lu- 
nacy proceedings see infra § 512. 
51. Kenton Ins. Co. vy. First Nat. 


Bank, 98) Ky, (295019:  SiWantshec1 4 
Ky ln32: 
52. Polk v. Johnson, 167 Ind. 548, 


78 NE 652, 79 NE 491. 

Debtors, bankrupts, and insolvents 
see infra § 503. 

Receivers see infra § 522. 

53. Pierce County v. Bunch, 49 
Wash. 599, 96 P 164. 

Purchasers at judicial sales see 
infra § 520. 

54. Turpin v. Derickson, 105 Md. 
620, 66 A 276. 

Debtors, hankrupts, and insolvents 
see infra § 503. 

ae gg | and sureties see infra § 


Nis, Allen v. Smith, 80 Me. 486, 15 
56. Blake v. Domestic Mfg. Co., 


64 N. J. Eq. 480, 88 A 241. 
cope by creditors see infra § 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


S 
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§§ 481-484] 


undertaking liable for damages;5" to a state revenue 
agent in proceedings for the collection of back 
taxes;°® to a sheriff in a contest between a county 
and taxpayers as to which is entitled to money al- 
leged to have been illegally collected by him;*® to 
a sheriff interested in a decree restraining levy of an 


- execution ;°° to the owner of the reversion in land 


authorized to be sold by the decree of a judge of 
probate; to the owner of land affected by con- 
demnation proceedings;°? to a claimant of the in- 
former’s share in a forfeiture;®* to a disinterested 
person required by order to produce his private 
books for inspection;** to a grantor by warranty 
deed, who was notified by his grantee to defend an 


.action attacking the title, and who was permitted 


to file additional paragraphs to the answer in the 
name of the grantee;®> to a grantor of land appeal- 
ing from a judgment in partition, where the convey- 
ance was made before the filimg of the petition for 
partition, and his grantee was held to have an un- 
divided half interest, and the grantor had a mort- 
gage on the whole tract to secure the purchase 
money ;°° to a buyer of cattle under a warranty of 
title, who, when sued in replevin for the cattle, left 
the management of the litigation to the seller, the 
buyer being indifferent as to the result ;°" to a manu- 
facturer under an infringing patent ;°* to bidders for 
a street railroad franchise;®® to taxpayers alleging 
themselves aggrieved and appealing from the judg- 
ment in a suit by others to have declared null a 
_ 57. Harter v. Westcott, 155 N. Y. 


211, 49 NE 676 (since such plaintiff 
is liable ultimately for any sum the 


Snowball, 
In re Levy, 


APPEAL AND 


Miller, 166 Cal. 568,.137 P 913; In re 
156, Cal 
141 “Cal. 646; “Vb RP 301; 


ERROR FSC I} 62ir 


law providing for the holding of an election to de- 
termine whether new territory shall be annexed to 
a city;’° and in many other cases which will be 
referred to in dealing with the application of ger- 
eral rules to particular litigants and persons in par- 
ticular relations.” 

[§ 482] c. Parties in Representative or Official 
Capacity. The fact that a party is interested in an 
official or representative capacity only, as in the 
case of an officer suing to recover public money, an 
executor or administrator suing for assets, a re- 
ceiver, trustee, etc., and not in his own right, does 
not deprive him of the right to appeal in such ¢a- 
pacity.“* But he cannot appeal if he has no interest 
in the subject matter or controversy, or is not ag- 
grieved.’? The application of these rules to par- 
ticular litigants or persons in particular relations 
will be shown in subsequent sections.74 

[§ 483] d. Estoppel to Deny Interest. The ap- 
pellee or defendant in error, by having made the ap- 
pellant or plaintiff in error a party, by allegations 
in his pleadings, or by other conduct constituting 
an admission of interest or waiver of objection, may 
be estopped to deny that he has a sufficient interest 
to entitle him to prosecute the appeal or writ of 
error.”® : 

[§ 484] e. Costs. A party against whom a judg- 
ment or decree for costs has been rendered has such 
an interest to that extent as entitles him to appeal,’® 
provided, of course, the judgment or decree is other- 


Guardians, tutors, and next friends 
see infra §§ 508-510. 
Public officers see infra § 528. 


235,104 PP. 446; 


sureties are compelled to pay). 
rf lege 2 caien and sureties see infra § 


58. Adams v. Kuhn, 72 Miss. 276, 
16 S.598. 
§ By ta a Officers generally see infra 

59. Whaley _v: Com., 110 Ky. 154, 
e5 SW 35, 23 KyL 1292: See infra § 
28. 

60. Heintz v. Broun, 46 Wash. 387, 
90 P 211, 123 AmSR 937. See infra. § 


61. Tilton v. Tilton, 41 N. H. 479. 
62. Burk v. Ayers, 19 Hun (N. Y.) 
Hf 


63.. Wheaton v. U. S., 29.F. Cas. 
No. 17,487, 8 Blatchf. 474. 

64. Marion Nat. Bank v. Abell, 
88 Ky. 428, 11 SW 300, 10 KyL 980. 

65. Ladd v. Kuhn, 154 Ind. 313, 
56 NE 671; Ladd v. Kuhn, 27 Ind. A. 
535, 61 NE 747 (holding that the 


grantor was a party with such a} 


substantial interest that he was en- 
titled to appeal in the grantee’s 
name, and such appeal would not be 
dismissed on motion of the gran- 
tee). 

S6. Hackleman v. Hackleman, 199 
Tll. 84, 65 NE 113. 

67. Dendy v. Cobleskill First Nat. 
Bank, 67 Kan. 856, 71 P 830, 74 P 
268. 

68. Andrews v. Thum, 64 Fed. 149, 
LA OC ATs : 

69. Wood v. Seattle, 23 Wash. 1, 
62 P 135, 52 LRA 369 (holding that, 
where the court refused to enjoin a 
city from passing an ordinance grant- 
ing a street railway franchise, or 
from receiving bids and accepting 
the highest bid, but enjoined appel- 
lants, who were applicants for such 
franchise, from taking any action 
under such ordinance, if enacted, un- 
til further order of court, etc., such 
appellants had an appealable inter- 
est, although there were bids for the 
franchise other than that of appel- 
Jants, and it was undetermined as to 
who the highest bidder was). 

70. Mulhaupt v. Shreveport, 126 
La.’ 780, 52 S 1023. 

71. See infra § 498 et seq. 

72. Cal.—Mercantile Trust Co. v. 


99 AmSR 92. 
Ill.—-Kavanagh vy. Bank of America, 


239 Tll. 404, 88 NE 171; Pacaud v. 
Waite, 218 Ill, 138, 75 NE 779, 2 
LRANS 672; Riemensnider v. Rie- 


mensnider, 179 Ill..A. 209. 

La.—State v. Judge Sixth Dist. Ct., 
22 La. Ann. 119. 

Mich.—In7 re More, 179 Mich. 237, 
146 NW 319. 

N. J.—Green y. Blackwell, 32 N. J. 


lq. 768. 


N. Y.—Stringer v. Young, 191 N. Y. 
157, 83 NE 690; In re Stevens, 114 
App. Div. 607, 99 NYS 1070 [aff 188 
N. Y. 589 mem, 81 NE 1176 mem]; 
Rothschild v. Goldenberg, 103 App. 
Div. 235, 92 NYS 1076 [mod 188 N. Y. 


| 327, 80 NE 1030]. 


Oh.—Hunt y. Edgerton, 29 Oh. Cir. 
Cirsiur 

Pa.—Garman’s Est., 
494. 

Vt.—In re Clark, 79 Vt. 62, 64 A 
231. 

Wis.—Jeffery v. Osborne, 145 Wis. 
351, 129 NW 931; State v. Huegin, 
110 Wis. 189, 85 NW 1046, 62 LRA 
700 (officer representing public au- 
thority). 

See also supra § 475; infra § 482. 

73. Cal.—Meyer v. O’Rourke, 150 
Cal. 177, 88 P 706; In re Williams, 122 
Cal. 76, 54 P 386. 

Conn.—In re Premier Cycle Mfg. 
Co., 70 Conn: 479, 39 A ‘800. 


32 Pa. Super. 


Me.—In re Stilphen, 100 Me. 146, 
60 A 888, 4 AnnCas 158. 
Md.—kKnabe v. Johnson, 107 Md. 


616, 69 A 420; Grabill v. Plummer, 95 
Md. 56, 51 A 823; Frey v. Shrewsbury 
Sav. Inst., 58 Md. 151. 

N. Y.—Bryant v. Thompson, 128 
N. Y¥: 426, 28 Ni) 522: 13 LRA 745 
and note. 

N. C.—Strauss v. Carolina Inter- 
state Bldg., ete, Assoc:, 118 N. C. 
556, 24 SE 116. 

Pa.—Stineman’s App., 34 Pa. 394; 
Bower's Hst., 48 Pa. Super. 394; Gar- 
man’s Hst., 32 Pa. Super. 494. 

And see infra § 492. 

Termination of official or repre- 
sentative capacity see infra § 490. 

74 Executors and administrators 
see infra § 507. 


Receivers and assignees see infra 
SEs GABE 

Trustees see infra § 524. 

75. State v. Rombotis, 120 La. 150, 
45 S 438 (holding that, where piain- 
tiff judicially admits that defendant 
has sufficient interest to enable him 
to appear in court for the purpose of 
a judgment obtained against him, 
and defendant appeals in the quality 
in which he has been condemned, 
plaintiff’ cannot be heard to question 
his right of appeal on the ground 
that he is without interest); Carroll 
v. Fowler, 33 S. D. 303, 145 NW 545. 
See also Marion County vy. Wilson, 
105 Ky. 302, 49 SW 8, 20 KyL 1193, 
49 SW 1799, 20 Kyl 1452 (holding 
that, on appeal by the county court 
and county board of supervisors 
from a judgment of the circuit court 
on an au peat reducing an assessment, 
the appellee could not deny the right 
of appellants to prosecute the ap- 
peal, they being the only parties. 
made defendants to the appeal to the 
circuit court). 

Estoppel by making one a party 
see infra § 486. 

[a] Any party alleged in a bill to 
have an interest in the subject mat- 
ter of the suit has a right to assign 
error. Domestic Bldg. Assoc.  v. 
Nelson, 172 Ill. 386, 50 NE 194. 
also EXInglish v. Peo., 90 Ill. A. 54. 

{[b] Waiver by failure to object in. 
lower court.—McAlpine v. Kratka, 92) 
Minn. 411, 100 NW 233. 

76. Mass.—Kingsley  v. 
172 Mass. 37, 51 NE 186. 

Mich.—McCabe v. Farnsworth, 27 
Mich, 52. 

pin iaiees v. Wilder, 25 Minn. 


Nebr.—Cohn v. Butterfield, 89 
Nebr. 849, 132 NW 400. 

N. Y.—Hall v. Brooks, 89 N. Y. 33; 
Fitch v. Hay, 112 App. Div. 736, 98 
NYS 1090. 

Tex.—Landa v. McGehee, 19 SW 516. 

[a] When, by a statute of limita- 
tions, the interest in the subject mat- 
ter is lost, the merits may neverthe- 
less be examined for the purpose of 
determining liability for costs. 
James vy. Wilder, 25 Minn. 305. 


See 


Delano, 
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wise an appealable one.77 And the same is true of 
one appealing from a judgment which is erroneous 
in not giving him his costs.78 But a mere interest 
as to the costs gives one no right of appeal in re- 
spect to any other matter in which he hag no in- 
terest ;7® and it is held that a litigant’s interest in 
the mere incidental matter of costs does not entitle 
him to appeal where he has no appealable interest 
in the subject matter of the suit.®? 
[§ 485] f. Nominal Parties. A person who is 
“merely a nominal party to an action, and who has 
no interest therein, either individually or in a repre- 
sentative capacity, cannot appeal;*? but a nominal 
plaintiff for the use of another may appeal upon the 
strength of the interest which he represents,°? un- 
less there is some statutory provision to the con- 
trary;°* and, as we have seen, personal representa- 
tives, public officers, receivers, trustees, and other 
persons who are parties in a representative capacity 
. may appeal to protect the interests which they rep- 
resent, although not interested.in their own right.®* 
[§ 486] g. Unnecessary and Improper Parties. 
It has been held that persons having no interest in 
the proceedings, and who are unnecessarily and im- 
properly made parties, have no right to appeal.®® 
But one who is only a proper, and not a necessary, 
party to an action may appeal from a judgment af- 
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fecting him.8* And in some jurisdictions it is held 
that one who has made another a party defendant 
cannot afterward object that he was neither a neces- 
sary nor a proper party, and is therefore not en- 
titled to appeal.** 


[§ 487] h. Appeal for Third Person. A party 


who has been east in action cannot, as a rule, main- - 


tain an appeal on behalf of a third person, not a 
party to the action, and whom he does not repre- 
sent.2® But a party of record may appeal to pro- 
tect the interests of his attorney by preventing a 
prohibited set-off of executions as to so much as is 
due his attorney for his fees and disbursements.®° _ 

[§ 488] i. Denial of Interest or Disclaimer. As 
a rule, in actions relating to real property, a per- 
son made defendant will not be heard to complain 
of a decree affecting merely the land, when he has 
by his answer disclaimed any interest therein.®° 
And the same principle applies in other cases 
in which appellant has denied or disclaimed in- 
terest.°! But this rule does not prevent a person 
from appealing, although he has denied or dis- 
claimed interest, if a personal or otherwise prejudi- 
cial judgment or decree is nevertheless rendered 
against him, as in the ease of a deficiency judgment 
in a suit to foreclose a mortgage,®? and in other 
like eases.°? 
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77. See supra § 374 et seq. 

78. Martin v. Porter, 84 Cal. 476, 
479, 24 P 109 (where it was held that 
in replevin, where defendant denies 
possession or ownership, he is en- 
titled to appeal from the judgment 
that “plaintiff do have and recover 
of and from the defendant the pos- 
session of all the personal property 
described in the complaint,” although 
no costs were awarded, since, if the 
denials of his answer had been sus- 
tained, the proper judgment would 
have been that plaintiff take nothing, 
and that defendant recover his costs). 
And compare supra § 374 et seq. 

Right of attorneys to appeal see 
infra § 498. 

79. Studabaker y. Markley, 7 Ind. 
A. 368, 34 NE 606; Fitch v. Hay, 112 
App. Div. 736, 98 NYS 1090; Reid 
5 Vanderheyden, 5 Cow. (N. Y.) 

[a] The appeal will be dismissed, 
except the part of the order erro- 
neously adjudging costs, which will 
be reversed. Hall v. Brooks, 89 N. Y. 
33 


80. State v. Sanders, 111 La. 188, 
35 S 509. 

81. Lampkin v. Mobile, etc. R. 
Co., 146 Ky. 514, 142 SW 1037; How- 
ley v. Whitaker, (Tex. Civ. A.) 33 
SW 688. 

{a] Party interested as agent only 
of codefendant.—Thus, where R, dis- 
covering a defect in plaintiff's title, 
procured from the original owner of 
the premises a deed to himself, act- 
ing as agent of a corporation, and, in 
a suit against R and the corporation, 
plaintiff recovered judgment against 
both defendants for the possession 
of the land, and against the corpo- 
ration for damages, it was held that 
R, being merely a_ nominal party, 
was not injured by the judgment and 
could not appeal. Hawley v. Whit- 
aker, (Tex. Civ. A.) 338 SW 688. 

g2. Murphy v. Consolidated Tank 
Line Co., 32 Ill. A. 612. (in garnishee 
proceeding); Anderson y. Stewart, 
108 Md. 340, 70 A 228. 

[a] Where a replevin bond was 
given by the equitable plaintiffs on 
behalf of the legal plaintiff, such 
fact is sufficient to create a presump- 
tion that the entry of the suit to 
their use was to protect them, and 
that the legal plaintiff still retains 
an interest which justifies an appeal 
by him. Anderson vy. Stewart, 108 
Md. 340, 70 A 228. 


83. Lampkin vy. Mobile, etc, R. 
Co., 146 Ky. 514, 142 SW 1037. 

[a] Real party in interest.—Thus 
in Kentucky, under Civ. Code Prac. 
§ 18, providing that every action 
must be prosecuted in the name of 
the real party in interest, § 19 pro- 
viding that an action by the assignee 
of a chose in action is without preju- 
dice to any discount, set-off, or de- 
fense allowed, and if the assignment 
is not authorized by statute the as- 
signor must be made a party, and 
§ 21 providing that a personal repre- 
sentative, guardian, curator, commit- 
tee, trustee of an express trust, or 
a person with whom or in whose 
name a contract is made may bring 
an action without joining with him 
the person for whose benefit it is 
prosecuted, a shipper of hogs which 
had been injured while being carried 
by a railroad company, who, after 
the carriage began, sold his interest 
in the hogs, was not the real party 
in interest, and could not appeal from 
a judgment denying a recovery in 
favor of himself and the purchaser 
against the railroad company. Lamp- 
kin v. Mobile, ete., R. Co., 146 Ky. 
514, 142 SW 10387. 

84. Pacaud v. Waite, 218 Ill. 138, 
75 NE 779, 2 LRANS 672 (president 
of board of trade made a party, as 
a representative of the board, to a 
suit involving the validity of by- 
laws of the board, may appeal from 
a decision adverse to the validity of 
such by-laws). See supra § 482. 

85. McMurray v. State Bank, 74 
Mo. A. 394; McClure v. Mauperture, 
ZION. Via 035,12) OE Us 

86. Hilliker v. Francisco, 65 Mo. 
598 (holding that an owner of prop- 
erty may appeal from a judgment 
subjecting the property to the lien 
of a subcontractor, although he was 
only a proper, and not a necessary, 
party to the action); Bowlus vy. 
Shanabarger, 19 Oh. Cir. Ct. 137, 10 
Oh. Cir. Dec. 167 (creditors unneces- 
sarily made parties to an action to 
set aside a fraudulent conveyance). 

87. Ricketson v. Torres, 23 Cal. 
636; Renner v. Ross, 111 Ind. 269,.12 
NE 508; Marion County v. Wilson, 
105 Ky. 302, 49 SW 8, 799, 20 Kyi 
1193, 49 SW 799, 20 KyL 1452; Car- 
roll v. Fowler, 33 S. D. 303,.145 NW 
545. And see Jones v. Thompson, 12 
Cal. 191; Domestic Bldg... Assoc.. v. 
Nelson, 172 Ill. 386, 50 NE,.194; Eng- 
lish y. Peo., 90 Ill. A. Sée's | 


Estoppel generally see supra § 483. 
88. McGinnis v. Wheeler, 26 Wis. 
651. And see Yarish v. Cedar Rapids, 
etc., R. Co., 72 Iowa 556, 34 NW 417; 
Poe vy. Howard, 106 Va. 262, 55 SE 
Fa to nominal parties see supra § 


As to representative parties see 
supra § 482, 
fo Bogar v. Walker, 89 Ill. A. 
. S—Brigham City v. Toltec 
Ranch Co., 101 Fed. 85, 41 CCA 222 
(ejectment suit). 

Cal.—Peo. w. Wilson, 26 Cal. 127 
(action to recover delinquent taxes 
assessed against land). « 

Iowa.—Palmer y. Merrill, 70 Iowa 
227, 30 NW 494 (foreclosure of me- 
chanic’s lien). ‘ 

Kan.—Page v. Havens, 9 Kan. A. 
888, 60 P 1096 (foreclosure of mort- 
gage). 

Nebr.—Rock v. Huff, 73 Nebr. 162, 
102 NW. 267; Myers v. Mahoney, 43 
Nebr. 208, 61 NW 580 (foreclosure 
of mortgage). 

Wyo.—Hinton v. Winsor, 2 Wyo. 
206 (foreclosure of mortgage). 

91. German-American Sav. Loan, 
etc., Assoc. v. Schlenker, 170 Ill. A. 
565; Allison v. Allison, 164 Ill. A. 41; 
Hubbard v. Burnet-Lewis Lumber 
Co:, 51 Ind: 2A. 29.75, 98) Ni TOTES Oor= 
nish v. West, 89 Minn. 360, 94 NW 
1082 (appeal dismissed, where one ap- 
pellant made disclaimer at the trial, 
and the three remaining appellants, 
as to whom the court dismissed the 
action, were not injuriously affected 
by the judgment); Lazier v. Cady, 44 
Wash. 339, 87 P 344 (holding that, 
where a defendant against whom a 
judgment is asked disclaims any in- 
terest in certain funds held by 
others, and the decree of the court 
deals entirely with the payment into 
court and disposition of such funds, 
an appeal by such defendant need 
not be considered by the supreme 
court). 

92. Rock v.. Huff, 73 Nebr. 162; 
102 NW 267; Parmele v. Schroeder, 
59 Nebr. 553, 81 NW 506 [aff reh 61 
Nebr. 553, 85 NW 562, 87 AmSR 466]. 

93. Stearns Ranchos Co. v. Mc- 
Dowell, 134 Cal. 562, 66 P 724 (hold- 
ing that, where, in a suit to foreclose 
a contract to sell real estate, appel- 
lant, who was joined with the gran- 
tee as a party defendant, disclaimed 
all interest under the contract, but 
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[§ 489] 
terest. The general rule.is that a party cannot 
prosecute an appeal or writ of error to reverse a 
judgment, order, or decree, where his interest in 
the subject matter or controversy has ceased, either 
before the suit was commenced or pendente lite, by 
conveyance, sale, assignment, release, or operation 
of law, so that the judgment, order, or decree does 
not prejudice him, although it may be erroneous 
and prejudicial to other parties.°* But it has been 
held that, where a vendee or grantee pendente lite 
is not allowed to be made, or is not made, a party, 
the vendor or grantor may appeal, although he has 
conveyed all his interest;®®> and there are certain 
other exceptional cases in which appeals or proceed- 
ings in error have been sustained after a convey- 
ance, sale, or assignment by appellant or plaintiff 
in error.°6 The general rule does not apply, of 
course, where appellant, notwithstanding the con- 
veyanee, sale, or assignment, retains a sufficient in- 
terest to suport the appeal.®’ Appointment of a re- 


ceiver is not such a transfer or devolution of in-_ 


terest as will prevent an appeal by the owner of 
Tex.—Coupland 
523. 


Wash.—Cairns 


the court nevertheless entered a de- 
eree, void as to her, which adjudged 
that her adverse title to the land was 
invalid, she had a right of appeal 
from such decree, being aggrieved 
thereby); Lindsay v. Lindsay, 255 
Tll. 442, 99 NE 608 (holding that a 


APPEAL AND ERROR 


j. Transfer, Loss, or Devolution of In- 


Wash. 130, 109 P 334. 
Wis.—Schneider v. 
488, 101 NW 682; 
118 Wis. 368, 95 NW 399; McGregor 
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property from a judgment or decree affecting it.°® 
As we shall see in a subsequent section, purchasers 
pendente lite and others succeeding to the rights of 
a party, either by act of the party or by operation 
of law, may generally appeal on intervening or be- 
ing substituted as provided by the statutes,®® or 
they may be permitted to appeal in the name of the 
original party.t 

[§ 490] k. Termination of Official or Repre- 
sentative Capacity. As a general rule, a party to 
an action in a representative capacity, such as per- 
sonal representative, guardian, trustee, or commit- 
tee, cannot appeal or sue out a writ of error after 
he has resigned or been removed from office, or his 
official or representative capacity has otherwise 
terminated.” 

[§ 491] 5. Necessity for Prejudice; Parties or 
Persons ‘‘Aggrieved’’—a. In General. Besides hav- 
ing an interest in the subject matter of the suit, it 
is necessary, in order to maintain an appeal or writ 
of error, that appellant or plaintiff in error shall 
be injuriously affected or aggrieved by the judg- 
ment, order, or decree complained of,? so that one 


Wer levis: 20 area. Executors and administrators see 
infra § 507. 
59 Heirs, devisees, legatees, and dis- 
tributees see infra § 511. 
Reed, 123 Wis. Purchasers pendente lite see infra 
Larson vy. Oisefos, | § 521. 
Receivers see infra § 522. 


v. Donahey, 


defendant who was decreed not a fit 
person to have charge of a minor, 
was entitled to maintain a writ of 
error to review the decree, although 
he had filed an answer denying that 
the minor was in his custody or con- 
trol, where he was not dismissed 
from the suit and the decree was 
binding on him). 

94. U. S.—Northern Union Gas Co. 
v. Mayer, 174 Fed. 817, 98 CCA 525. 

Cal.—Deiter v. Kiser, 162 Cal. 315, 
122 P 469; Ridgeley v. “Abbott Quick- 
Silver Min. Co; 4 (Cal? Wnrep. Cas: 
200, 79 -P. 833. 

Ga.—Hicks v. Cohen,:72 Ga. 210. 

Ill.—Keith v. Thayer, 181-Tll. A. 
370; Draper v. Hoops, 135 Ill. A. 
388 (sale of property after denial of 
motion to continue attachment lien 
pending appeal). 

Ind.—Stauffer v. Salimonic Min., 
ete., Co., 147 Ind. 71, 46 NE 342. 

Ky. —Compton v. Lancaster, 114 
SW 260; Harney v. Fayette County 
Fiscal Ct., 130 Ky. 247, 113 SW 108; 


Crigler v. Conner, 14 SW _ 640, 13 
KyL 502; Parks v. Doty, 13 Bush 
eee 


La.—Ansley v. Stuart, 126 La. 369, 
52 S 545; Pattison v. Bag Co., 116 la. 
963, 41 s 224, 114 AmSR 570. 

Md.—Johns v. Caldwell, 60 Md. 
259) 

Mich.—Manhard Hardware Co. v. 
Rothschild, 121 Mich. 657, 80 NW 
AD 

Minn.—Burns v. Phinney, 53 Minn. 
431, 55 NW 540. ? . 

Miss.—Gordon v. Gibbs, 11 Miss. 


478. 

N. J.—Beckhard v. Rudolph, 68 N. 
J. Hiqunl49 63 AS 708: 

N. Y.—Peo. v. Chapin, 104 N. Y. 
369, 5 NE 64, 11 NE 383 (lands sold 
for taxes); Bush v. Rochester City 
Bank, 48 N. Y. 659; Hackley v. Hope, 
4 Keyes 1235 Kiefer v. Winkens, 39 
HowPr 176; Tdley vy. Bowen, 11 Wend. 
220 Wea vs Vanderhey den, 5 Cow. 
719: Card v. Bird, 10 Paige 426; Mills 
Vv. Hoag, "l Paige abet area h AmD GAs 
Steele v. White, 2 Paige 478. 

Pa. Real Hst: Trust’Co. yv.. Penn- 
sylvania Sugar Refining Co., 239 Pa. 
456, 86 A 1074; Hichert’s Est., ali) 
Pa. 59, 25 A 824; Weiler v. Long, 13 
Pa. Co. 632. 

Ss. G.—Martin v. Adams, 29 S. C. 
597, 6 SEH 860. 

Tenn.—Hunt v. Childress, 5 Lea 
247. 


v. Pearson, 51 Wis. 122, 8 NW 101. 
§ Bankrupts and insolvents see infra 

Fraudulent grantor or assignor see 
infra § 505. 

Mortgagee who has assigned his 
interest see infra § 506. 

Mortgagor who has conveyed equity 
of redemption see infra § 506. 

95. Moore vy. Jenks, 173 Ill. 157, 50 
NE 698 [rev 68 Ill. A. 445]. But 
compare Mills v. Mason, 182 Ill. A. 69; 
Mills v. Hoag 7 Paige (N. Y.) 18, 31 
AmD 271. 

96. Hackieman v. Hackleman, 199 
Tll. 84, 65 NH 113 (deprivation of lien 
for unpaid purchase money); Doyle 
v. Hays Land. etc., Co., 80 Kan. 209, 
102 P 496, 133 AmSR 199 (holding 
that, where the records showed title 
in one made a defendant in a fore- 
closure suit, and he pleaded title in 
fee, and the issues were adjudicated 
against him, he might maintain a pe- 
tition in error from such judgment, 
although it was shown that a con- 
veyance from him to another person 
not a party was made before suit 
brought, it being also shown that 
such conveyance was not recorded 
until afterward and no motion was 
made for substitution). 

97. Rubio Canon Land, etc., Assoc. 
Ve Bivenett, B54 a@ale s279ie 96) Peat Ie 
Richardson v.!Trubey, 250 Ill. 577, 
95 NE 971; Turpin v. Derickson, 105 
Md. 620, 66 A 276 (conveyance to 
trustee for benefit of creditors with 
right to reconveyance of surplus re- 
maining after satisfaction of credi- 
tors’ claims). 

[a] Seller bound in warranty.— 
The seller of shares of stock, being 
bound in warranty, has an interest in 
appealing from a judgment evicting 
his purchaser. Desina’s Succ., 123 
La. 468, 49 S 23. 

98. Polk v. Johnson, (Ind. A.) 76 
NE 634. 

99. Andrews vy. National Fdy., etc., 
Co., 76 Hed. 166, 22:°CCA 110, 36 LRA 
139; Malone v. Big Flat Gravel Min. 
Corsa NiCale 3845 e7en Ps 106355 Union 
Tract. Co. v. Basey, 164 Ind. 249, 73 
NE 263. See infra 521. 

1. MecIntyre- v. Easton, etc. R. 
Co., 26 N. J. Hq. 425; Sykes v. Beck, 
12 N. D. 242, 96 NW 844. See infra 
§ 521. 

As to privies see supra § 479. 

Assignees or trustees in bankrupt- 
cy or insolvency see infra § 523. 


a Ky.—Parks v. Doty, 13 Bush 
patiss: —Hamilton v. Moore, 32 Miss. 
Nebr.—Edney v. Baum, 53 Nebr. 


IER 87783 ae 454. 

sg. D.—McCormick Harvesting 
Mach. Co. v. Snedigar, 3 S. D. 302, 53 
NW 83. 

Tex.—Graham v. Blackburn, 10 
Tex. 314; Spell v. Cameron, (Civ. A.) 
131 Sw 637, 638 [cit Cyc]. 

Removal, resignation, or other 
termination pending, appeal or writ of 
error see infra § 1007. 

F Poets or administrator see infra 

Guardian or next friend see infra 


§§ 508, 50 

3. So ee LORS CANON eS Se 
611, 30 SCt 438, 54 L. ed. 637; Rogers 
v. Penobscot Min. Comaos Fed. 606, 
83 CCA 380; Kirkpatrick vy. Eastern 
Milling, ete., Co., 1385 Fed. 151; Guar- 
antee Co. of North America v. Phenix 
Ins. Co.) 124 Med. 170; 59s CCA 36 
Stearns- ‘Rogers Co. v. Brown, 114 
Fed. 939, 52 CCAR 59: 

Ala.—Ashurst v. Ashurst, 175 Ala. 
667, 57 S 442; Freeman v. Blount, 172 
Ala. 655, 55 iS 293; Howell v. Howell, 
171 Ala. 502, 54 S 601; Butterworth 
Va .Cauheart, "468 Ala. 262, 52 S 896; 
Broughton vy. Shivers, 152 Ala. 368. 
44 S§ 469; Prestwood v. McGowan, 148 
Ala. 475, 41.58 779; Hunt ‘v. Houtz, 
62 Ala. 36. 

Ariz.—Copper Belle Min. Co. v. Cos- 
tello, 11 Ariz. 334, 95 P 94 

Ark.—Stricklin We Galloway, 99 Ark. 
56, 137 SW 804; Sumpter yv. Buchan- 
an, 88 Ark. 118, 113 SW 809; Phillins 
vy. Goe, 85 Ark. 304, 108 Sw DOW 
Stuckey v. Lindley, 84 Ark. 594, 156 
SW, 482; Turner v. Williamson, ane 
Ark. 586, 92 SW 867; Thompson vy. 
Baxter, 16 Ark. 326, 88 SW 985; 
Schenck v. Griffith, 74 Ark. 557, 86 
SW 850. 

Cal.—Deiter v. Kiser, 162 Cal. 815, 
122 P 469; United R. Co. v. Colgan, 
Tb SemO@ale 53, 94 WEP) 2455) sY oulle av. 


Thomas, 150 "Cal. 676, 91 Pp 584; For- 
sythe v. Los Angeles Ra Co., 149 Cal. 
569, 87 PP. 24; Piper ‘vy. Peo. 147 Gal. 


606, 82 P 246; James v. BE. G. Lyons 


Co., 147 Cal. 69, 81 P 275; Graybill v. 
De Young, 146 Cal. 421. SON 6a Si 
Williams v. Savings, etc., Soc.,; 133 


Cal? 360, 65 P §22° In tre McDermott, 


127 Cal. 450, 59 Pp 783; Rankin v. 
Centraly Pac. Ra Cos Ts Caligos, eb 
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57; Gray v. Bannell, 19 Cal. A. 
343 125. P 355; Flannigan v. Towle, 
8 Cal. A. 229, "96 P 507; Hentig v. 
Johnson, 8 Gal: As) 22 pO Ore Pays90:; 
Churchill v. More, 7 Cal. A. 767, 96 
P 108; Schino v. Cinquini, 7 Cal. A. 
244, 94 P 83; Donnellan vy. Wood, 4 
Cal Acweloe, hse eco. 

Colo.—Fischer v. Hanna, 21 Colo. 
Ghd Oe 20y 

Conn.—Dunn’s App., 81 Conn. 127, 
70 A 703; Bull v. Meloney, 27 Conn. 
560; Alling v. Shelton, 16 Conn. 436; 
Coe v. Turner, 5 Conn. 86. 

D. C.—Morse v. U. S., 41 App: 374; 
Danitsde te Vv. Morgan 34 App. 549. 
wee nla. Les: 


a. J 
35 SH 271; Bowen v. Groover, 
101; Berry, v... Miller, 52. Ga. > 
Townsend vy. Davis, 1 Ga. 495, 44 
AmD 675; Jones v. Patrick, 
67, 74 SE 700; Hanie v. Taylor, 4 Ga. 
A. 545, 61 SBE 1054. 

Hawaii Young Hin v. Hackfeld, 
16 Hawaii 427. 

Ida. Johnston v. Bronson, 19 Ida. 
449, 114 P 5 

Til. = Comstock v. Redmond, 252 Ill. 
522, 96 NE 10738; Pelouze v. Slaugh- 
ter, 241 Ill. 215, 89 NE 259 [aff 142 
Ill. A. 657]; White Brass Castings 
Co. v. Union Metal Mfg. Co., 232 Ill. 
165, 883 NE 540, 122 AmSR 63; Mundt 
v. Glos, 231 Ill. 158, 88 NE 135; Man- 
ternach v. Studt, 230 Ill. 356, 82 NE 
829, 120 AS 310; United Drainage 
Dist. No. 3 v. Tp. "Highway Comrs., 
220 Ill. 176, 77 NE 71; Williams v. 
Breitung, 216 Ill. 299, (4 NE 1060; 
38 AnnCas 506 and note; Roby v. 
South Park Comrs., 215 Ill. 200, % 302, 
14 "NE 125 “Eeit’ Cyc]; Moffett v. 
Hanner, 154 Ill. 649, 39 NE 474; 
Louisville, ete., Cons. R. Co. v. Sur- 
wald, 150 Ill. 394, 37 NE 909; Decker 
v. Decker, 121° Til. 341, 12 NE. 750; 
Hedges v. Mace, 72 Ill. 472; Pope v. 
North, 33 Ill. 440; Gourley v. Pierce, 
182 Tll. A. 609 (failure to appoint 
guardian ad litem); Keith v. Thayer, 
181 Ill. A. 370; Masonic Fraternity 
Temple Assoc. v. Breitung, 131 Il. 
A, 194; Ruprecht 'v.. Galt, 119 ‘Til. A’ 
478; Indian Rubber Co. v. C. J. Smith, 
ete., Co., 75 Ill.. A. 222 (order ap- 
pointing receiver). 

Ind.—Marshall v. Matson, 171 Ind. 
238, 86 NE 339; McCormick vy. State, 
165 Ind. 711, 76 NE 294; McCormick 
Ve state, 165 Indl 639%. 76, UNE) 72938 
McFarland vy. Pierce, 151 Ind. 546, 45 
NE 706, 47 NE 1; Gavin v. Decatur 
County, 81 Ind. 480; Emmons v. Kel- 
ler, 39 Ind. 178; Pierse v. West, 29 
Ind. 266; Hubbard yv. Burnet-Lewis 
Imimber ‘Co: 51. “Indiv Ay 97; 98° NE 
1011; Carlstedt v. Rohsenberger, 43 
Ind. A. 263, 85 NE 996; Demarest v. 
Holdeman, 34 Ind. A. 685, 73 NE 714. 

Iowa.—McCarty v. Campbell, 147 
NW 131; Coldren Land Co. v. Royal, 
140 Iowa 381, 118 NW 426; Mossestad 
v. Gunderson, 140 Iowa 290, 118 NW 
374; Meirkord v. Helming, 139 Iowa 
437, 116 NW 785; Yockey v. Wood- 
bury County, 130 Iowa 412, 106 NW 
950; In re Jenks, 129 Iowa 139, 105 
NW 396; Crawford v. Ft. Dodge 
Plaster Co., 125 Iowa 658, 101 NW 
479; Yarish v. Cedar Rapids, etc., 
R. Co., 72 Iowa 556, 34 NW 417; 
Bremer County Bank vy. Bremer 
County, 42 Iowa 394. 

Kan.—Welsh v. Kelsey, 71 Kan. 
838, 79 P 1081; Craft v. Bent, 8 Kan. 
328. 


Ky.—Bogard y. Planters’ Bank, ete., 
Co., 112 SW 872; Steele v. Lewis, 105 
SW LTO 13.2 KyL 439; Bryson Vv. 
Briggs, 104 SW 982, 32 KyL 159; 
Bowles v. Vaughn, 97 SW _ 802, 30 
KyL 230; Com. vy. Louisville Trust 
Cow so Sw 699. 28 KyL 547; Miller 
v. Pryse, 49 SW 776, 20 KyL 1544; 
Williams v. Tyler, 17 SW 276, 13 KyL 
392; Combs v. Jefferson Pond Drain- 
ing Co., 3 Mete. 72; Satterfield v. 
Crow, 8 B. Mon. 553; Hume v. Long, 
6 T. B. Mon. 116; Com. v. Dudley, 5 
T. B. Mon. 21; Bleight v. Mctilvoy, 
4 T. B. Mon. 142. 

La.—Wagner v. Glaeser, 120 La. 
601, 45° S 519; Xavier Realty v. 
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Louisiana R., ete, Co, 115, La. 348, 
39 S 6; Bland v. Edwards, 52 La. 
Ann. 822, 27 S 289; New Orleans v. 
Dufossat, 46 La. Ann. 398, 14 S 884; 
Williams vy. Trepagnier, 4 Mart. N. S. 
342; Field v. Ewell, 9 Rob. 1. 
Me.—In re Stilphen, 100 Me. 146, 
60 A 888, 4 AnnCas 158; Abbott’s App., 
97° Me: 278, “54 JA Toots Sherer™ ive 
Sherer, 93 Me. 210, 44 A 899, 74 
AmSR 339; Briard v. Goodale, 86 Me. 
100, 29 A 946, 41 AmSR 526; Hmery 
v. Sherman, 2 Me. 93. 
Md.—Wagner v. Freeny, 123 Md. 
24, 90 A 774; Smith v. Warrenfeltz, 
116 Md. 116, 81 A 275; Whitridge v. 
Pope, 110 Md. 486, 489, 73 A 288 
[cit Cyc]; Knabe v. Johnson, 107 Md. 
420; Grabill v. Plummer, 
95 Mad. 56, 51 A 823; Worthington v. 
Hanson, 12 Mad. 443; Ringgold v. Bar- 
ley, 5 Md. 186, 59 AmD 107. 
Mass.—Swan y. Tapley, 216 Mass. 
61, 102 NE 916; Langley v. Conlan, 
212 Mass. 135, 98 NE 1064, AnnCas 
1918C 421; Brown v. Brown, 208 
Mass. 290, 94 NE 465; Nesbit v. 
Cande, 206 Mass. 437;.92 NE 766; 
Lawless v. Reagan, 128 Mass. 592 
(appointment of guardian; step- 
mother cannot appeal); Kellogg v. 
Waite, 99 Mass. 501; Shaw v. Blair, 


4 Cush. 97. 
v. Edinger, 169 
Mich. 218, 134 NW 978 (party fully 
protected by decree); Teed v. Marvin, 
41 Mich. 216, 2 NW 20; Besancon v. 
Brownson, 39 Mich. 388. 
Minn.—Kellogg v. Chicago, etc., R. 
Co., 126 Minn. 31, 147 NW 667; Cor- 
nish v. West, 89 Minn. 360, 94 NW 
10823 In re Hardy; 35 Minn.” 193,°28 
NW 219; Com. Ins. Co. v. Pierro, 6 
Minn. 569. 


Miss. 
Miss. 100. See Southern Pine Co. v. 
Mitchell, 19 S 583. 


Mo.—tTroll v. St. Louis, 257 Mo. 
765, 168 SW 209; Karabacek v. Rich- 
ards, 249 Mo. 608, 155 SW 1777; Scott 
v. Parkview Realty, etce., Co., 241 
Mo. 112, 145 SW 48; Dixon v. Hun- 
ter, 204 Mo. 382, 102 SW 970; State 
v. Talty, 139 Mo. 379, 40 SW 942; 
Leonard v. Security Bldg. Co., 179 
Mo. A. 480, 162 SW 685; Freeman v. 
McCrite, 165 Mo. A. 1, 147 SW 1102; 
Strom v. Strom, 134 Mo. A. 340, 114 
SW 581; Milbourne v. Robison, 132 
Mo. A. 207, 110 SW 601; Stark v. 
Kirkley, 129 Mo. A. 353, 108 SW 625; 
McMurray v. Savannah State Bank, 
74 Mo. A. 394; Othenin v. Brown, 66 
Mo. A. 318. 

Mont.—Chicago, ete. Co,» ‘Vv. 
White, 36 Mont. 437, 93 P F505 In re 
Dougherty, 34 Mont. 336, 86 P 38; 
Blankenship v. Decker, 34 Mont. 292° 
85 P 1035; Finlen v. Heinze, 32 Mont. 
354, 80 P 918; MacGinniss v. Boston, 
etc., Cons. Copper, ete., Min. Co., 29 
Mont. 428, 75 P 89. 

Nebr.—Swallow v. Eureka Mfg. Co., 
89 Nebr. 467, 1831 NW 918; Reming- 
ton Typewriter Co. v. Simpson, 83 
Nebr. 848, 120 NW 428;- Nealon v. 
McGargill, 77 Nebr. 109, 108 NW 170; 
B. F. Sturtevant Co. v. Bohn Sash, 
etc., Co., 59 Nebr. 82, 80 NW 273; 
Cowherd v. Kitchen, 57 Nebr. 426, 
77 NW 1107 (order discharging ex- 
ecutor); Burlington, ete., ColPmw. 
Martin, 47 Nebr. 56, 66 Nw 15. 

Nev.—State v. State Gabe 
Co., 36 Nev. 526, 137 P 400. 

N. J.—Black v. Kirgan, 15 INE ee lee: 
45, 28 AmD 394; In re Doland, 69 N. 
J. Eq. 802, 64 A 1091 Laff 69 N. J. 
Eq. 466, 59 A 879]; Beckhard v. 
Rudolph, 68 N. J. Eq. 740, 749, 63 A 
705, 708 [rev 68 N. J. Eq. 31'5;"59 A 
253]; New Jersey Bldg., etc., Co. v. 
Lord, 66 N. J. Eq: 344,- 58 A 185; 
Green v. Blackwell, 32 N. J. Eq. 768; 
Rorback v. Van Blarecom, 20 N. J. 
Eq. 461; In re Covenhoven, 1 N. J. 
Eq. 19. f 


etc., 


N. Y.—Sadlier v. New York, 185 N. | 


Y. 408, 78 NE 272 [aff 104 App. Div. 
82, 98 NYS 577]; Ross v. Wigg, 100 
N. Y. 2438, 3 NE 180; Hall v. Brooks, 
89 Nie YY. 233% 
Security Bank, 161 App. Div. 715, 146 
NYS 622; Landmesser~'v: Hayward, 


Coleman vy. New York | 


157 App. Div. 74, 141 NYS 730; Hor- 
ton v. McNally Co., 155 App. Div. 322, 
140 NYS 357; Kelly v. Langevin, 153 
App. Div. 322, 137 NYS 1099; Moore 
v. Coney Island, etc., R. Co., 133 App. 
Div. 396, 117 NYS 604; Gennert v. 
Butterick Pub. Co., 138 App. Div. 86, 
117 NYS 801; Lakin vy. Sutton, 132 
App. Div. 557, 116 NYS 820; Stern v. 
Marcuse, 128 "App. Div. 169, 112 NYS 
653; Laforge v. McGee, 127 "App. Dive 
143, 111 NYS 288; Matter of Brooks, 
119 App. Div. 780, 104 NYS 670; Ag- 
ricultural Ins. Co. v. Smith, 112 App. 
Div. 840, 98 NYS 347; Spear v. Mur- 
phy, 89 App. Div. 621 mem, 85 NYS 
813; Pomeranz v. Marcus, 86 App. 
Div. 321, 88 NYS 711; Matter of Rich- 
mond, 63 App.’ Div. 488, 71 NYS 795 
[aff 168 N. Y. 385]; Jerry v.. Blair, 
62 App. Div. 590, 71 NYS 189; Matter 
of Griscom, 28 App. Div. 72, 50 NYS 
893 [app dism 157 N. Y. 706 mem, 52 
NE 1124 mem]; Philipe v. Levy, 56 
N. Y. Super. 606, 3 NYS 664; Shid- 
lovsky v. Mallory Steamship Co., 60 
Misc. 67, 111 NYS 778; Miller v. Fiss, 
21 Misc. 66, 46 NYS 967 (holding that 
the fact that leave was granted plain- 
tiff to discontinue without costs fur- 
nishes defendants no ground for ap- 
peal, where there were no costs that 
they could have recovered); Loer- 
burger vy. Hennessy Realty Co., 123 
NYS 542; Byrnes v. Holscher, 96 NYS 
89; Foster v. Prince, 8 AbbPr 407. 
N. G—Stern v. Benbow, 151 N. C. 
460, 66 SH 445; Modlin v. Atlantic F. 
Ins. Co.,0 152 UN."4C.7935, “65% SEM605= 
McCullock v. North Carolina R. Co., 
146 N. C. 316, 59 SE 882; Hoke v. 
ey 34 N. G. 327. 
Ba h._-Munger v. Jeffries, 7 OhNP 


Okl.—Cargile v. Union State Bank, 
40 Okl. 506, 510, 139 P 701 [cit Cyc]; 
Richardson vy. Thompson, 40 Okl. 348, 
L389 PHLiee Apidae v. Moon, 27 Okl. 
24550207 2 

Or. arene v. Beaver Hill Coal 
Co.,; 54 Or. 210, 94 P 184, 95 =P) 498: 
102 P 175, 1016; Hume v. Turner, 42 
Or. 202, 208, 70 P 611 [eit Cye]. 

Pa.—Stineman’s App., 34 Pa. 394; 
Morris ‘v. "Garrison, 92% (‘Pai’226; “In 
re Bower, 48 Pa. Super. 394. 

Philippine.—Waite v. Rogers, 10 
Philippine 94. 

R. I.+=—-Hadfield v. Cushing, 35 R. I. 
306, 86 A 897; McKenna vy. McKenna, 
29 R. I. 224, 69: A°+844;> Smith Vv; 
Whaley, 27 1514 I 185, 61 A 17 ua 

S. C.—Globe Phosphate Co. Pin- 
son, 52 S. C. 185, 29 SH 549; Daudht= 
less we: Cos ty. Davis, 2200S. 2C)_ 5843 

Ss. D.—State v. Boyden, Se SlenD: 
388, 100 NW 763; Woods vy. Pollard, 
OLS cap) 44, 84 "NW 214; Gales v. 
Plankinton Bank, AZIESS IDE 622, 84 
NW 192. 

Tex.—Southwell v. Church, 51 Tex. 
Civ. A. 547, 111 SW 969; Missouri, 
etc., R. Co. v. Steele, 50 Tex. Civ. A. 
634, 110 SW 171; Carder v. Johnson, 
(Civ. A.) 109 SW. 944;. House v. 
Wells, (Civ. A.) 108 SW 196; Gold- 
stein v. Susholtz, 46 Tex. Civ. A. 582, 
105 SW 219; Painter v. Kilgore, (Civ. 
A.) 101 SW 809; Producers’ Oil Co. 
v. Stephens, 44 Tex. Civ. A; 327, 99 
SW 157; Moore v. Woodson, 44 Tex. 
Civ. A. 503, 99 SW 116; Brunson v. 
Blair, 44 Tex. Civ. A. 43, 97 SW 337; 
Scott v. Farmers’, ete., Nat. Bank, 
(Civ. A.) 66 SW 485 [reh den (Civ. 
A.) 67 SW 343 (rev on other grounds 
97 Tex. 31, 75 SW 7, 104 AmSR 835)1; 
eorren v. Maddox, (Civ. A.) 66 SW 


Va.— Quigley . Furniture Co. v. 
Rhea, 114 Va. 271, 76 SE 330; Brown 
v. Howard, 106 Va. 262, 55 SE 682; 
Rowland wv. Rowland, 104 Va. 673, 
52 SE 366; Edmund v. Scott, 78 Va. 
720; Little v. Bowen, 76 Va. 724; 
Hopkins v. Baker, 2 Patt. & H. 110. 

Wash.—Schulze v. Oregon R., etc., 
Co., 41 Wash. 614, 84 P 587. 

. Va.—Greenlee v. Steelsmith, 64 
W. Va. 353, 62 SE 459; Brightwell v. 
Bare, 52 W. Va. 375, 44 SE 160; Dunn 
v. Renick, 40 W. Va. 349, 22 SE 66; 
Williamson vy. Hayes, 25 W. Va. 609; 
Miller v. Rose, 21 W. Va. 291. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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D tava e os een 


eannot appeal from a decision, however erroneous, 
which does not affect his substantial rights.* 
many states this rule has been expressly declared 
by statutes allowing an appeal to be taken by any 
: or any ‘‘person agegrieved,’’® 
or from an order ‘‘affecting a substantial right.’’ ® 
A party, therefore, cannot appeal from a decision 
which is correct so far as his interests are con- 
cerned, or which does not affect his interests, how- 
ever erroneous and prejudicial it may be to the 
rights and interests of some other party or person,’ 
unless he is the legal representative of such other 
Nor can a party who is not aggrieved 
prosecute a cross appeal or assign eross errors.® 


““narty agegrieved,’’ 


person.$§ 


Wis.—American Food Products Co. 
v. Winter, 147 Wis. 464, 1833 NW 595; 
Nobarak v. Simmons, 144 Wis. 187, 
128 NW $71; McGovern v. Milwaukee 
Motor Co., 141 Wis. 309, 124 NW 269; 
In re Carpenter, 140 Wis. 572, 123 
NW 144, 25 LRANS 155; Schneider v. 
Reed, 123 Wis. 488, 101 NW 682; 
Ellis v. Barron County, 120 Wis. 390, 
98 NW 232; Larson y. Oisefos, 118 
Wis. 368, 95 NW 399; J. L. Gates Land 
Con. Va OlGSyl de Wd Sort OS) HO tien VW 
1088; Bragg v. Blewett, 99 Wis. 348, 
74 NW 807; Herndon v. Bock, 97 Wis. 
548, 73 NW 33. 

Can.—Prevost v. Prevost, 35 Can. 
S. C. 193, 25 CanLTOccNotes 2; Fin- 
nie v. Montreal, 32 Can. S. C. 3385. 

Application of rule to particular 
litigants or persons in particular re- 
lations see infra § 498 et seq. 

Party not aggrieved by judgment 
rendered pursuant to his consent see 
infra -§ 546. 

[a] Waiver of objection. —The 
fact that an appeal to the superior 
court is heard on the merits does 
not constitute a waiver of defects 
of parties, so as to preclude a motion 
to dismiss a bill of exceptions on a 
further appeal to the supreme court 
on the ground that appellant is not 
a party aggrieved, and therefore has 
no capacity to prosecute the appeal. 
Hadfield v. Cushing, 35 R. I. 306, 86 
A 897. 

4 Cowherd v. Kitchen, 57 Nebr. 
426, 77 NW 1107; and other cases in 
preceding note and in notes follow- 
in 

5. Cal.—iIn re McDermott, 127 Cal. 


450, 59 P 783; Altpeter v. Postal 
'Tel.-Cable Co., 22 Cal. A. 68, 133 .P 
BYE 


Conn.—Beard’s App., 64 Conn. 526, 
30 A. 775; Gudkin v. Gates, 60 Conn. 
426. 22 A 776. 

Me.—Abbott v. Abbott, 106 Me. 113, 
75 A 323: In re Stilphen, 100 Me. 146, 
60 A 88s; Abbott’s App., 97 Me. 278. 
54 A 755; Shaw v. Humphrey, 96 Me. 
397, 52 A 798, 909 AmSR 349; Moore 
Vv. Phillips, 94 Me. ADT tae nA Obes 
Sherer v. a iie 93 Me. 210, 44 A 

mSR 
$99. 74 AmS pt eae ees 


61, 102 NE 916; “Langley v. Conlan, 
212 Mass. 135, 98 NE 1064, AnnCas 
1913C 421; Leyland v. Leyland, 186 
Mass. 420, 71 NE 794; French v. Pet- 
ers, 177 Mass. 568. 59 ‘NE 449; Kings- 
ley v. Delano, 172 Mass. 387, 51 NE 
186; Pierce v. Gould, 143 Mass. 234, 
9 NE 568. 

Mich.—Labar v. Nichols, 23 Mich. 
310; In re Labar, 1 Mich. "'N. P. 250. 

Miss.—Wilson v. Wallace, 64 Miss. 
13.-8 S 128. 

Mo.—Nolan y. Johns, 108 Mo. 431, 
18 SW 1107; Leonard v. Security 
Bldg. Co., 179 Mo. A. 480, 162 SW 
85 
‘ Nev.—State Vv. vlate Bank, ete., Co., 

Nev. 526, 187 P 4 
36 }.—-Beckhard vy. Rudolph, 68 N. 
J. Eq. .740, 749, 63. A 705. 708 [rev 
SIN ds oe oO seo OmeA vo Z0O Is 

N. Y.—Hobart v. Hobart, 86 N. Y. 
636; Iandmesser v. Hayward, 157 
App. Div. 74, 141 NYS 730; Jerry v. 
Blair, 62 App. Div. 590, 71 "NYS 189; 
Matter of Griscom, 28 App. Div. 72, 


APPEAL AND ERROR 


In | another. 


50 NYS 893 [app dism 157 N. Y.°706 
mem, 52 NE 1124 mem]. 


Oh.—Henry v. Jeanes, 47 Oh. St. 
116, 24 NE 1077. 

Pa.—Wick’s Est., 50 Pa. Super. 

Bower’s Est., 48 Pa. Super. 


614; 
394. 

R. I.—Hadfield v. Cushing, 35 R. 
I. 306, 86 A 897; Smith v. Whaley, 27 
R, T. 185, 61 A 173; Gannon v. Doyle, 
16 Ree 726, 19) A sg ic 

Ss. D—Gales v. Plankinton Bank, 
13 S. D. 622, 84 NW 192. 
pnt ge ee Ay v. Corey, 16 Vt. 

Va.—Givens v. Clem, 107 Va. 413, 
59 SH 413; Brown v. Howard, 106 Va. 
262, 55 SH 682; Southern R. Co. v. 
Glenn, 102 Va. 529, 46 SE 776. 

Wis.—Ellis vy. Barron County, 120 
Wis. 390, 98 -NW 2232. 

_ And see other eases in note 3 su- 
Be chica supra § 467. See also supra 

6. Hume v. Turner, 42 Or. 202, 70 
Pe Ode And see Richardson  v. 
Thompeens 40. OKM...348,,.138..P 177. 

Zien S.—Crawshay v. Souter, 6 
Wall. 739, 18 L. ed. 845. 

Ala.—Butterworth v. Catheart, 168 
Ala. 262, 52 S 896; Broughton v. 
Shivers, 152 Ala. 368, 44 S 469; Prest- 
oor v. McGowin, 148 Ala. 475, 41 
S 779. 

Ark.—Daniel v. Daniel, 39 Ark, 266; 
Porter v. Singleton, 28 Ark. 483. 

Cal.—In re Fleming, 162 Cal. 524, 
123 P 284; In re Piper, 147 Cal. 606, 
82 P 246; Rankin v. Central Pac. R. 
Co. 73. -Cal.193; 15 P.575 Scotland ~~ 
East Branch Min. Co., 56 Cal. 625; 
Churchill v. More, 7 Cal. A. 767, 96 
P 108. 

Colo.—Wilson v. Colorado Univ., 
46 Colo. 100, 102 P 1088; Smith -v. 
Hagan, 45 Colo. 408, 101 P 402; Mc- 
Robbie v. Higginbotham, 11 Colo. 312, 
sles 12) S38 : 

Ga.—Lamar v. Lamar, 118 Ga. 684, 
45 SH 498; Hudson v. Hudson, 84 
Ga. 611, 10 SE 1098. 

T1l.—Comstock v. Redmond, 252 Il. 
522, 96 NE 10738; Bruner y. Hicks, 
230 Tll. 536, 82 NE 888; Lagger v. 
Mutual Union Loan, etc., Assoc., 146 
Ill. 283, 83 NE 946; Chicago v. Cam- 
eron, 120 Ill. 447, 11 NE 899; Ransom 
v. Henderson, 114 Ill. 528, 4 NE 141; 
Duckworth v. Francis, 154 Ill. A. 300; 
Ruprecht. v. Galt, 119 Dll. A. 478; 


Brueggemann vy. Brueggemann, 119 
Til. A. 112 [app dism 215 Dll. 509, 74 
NE 800]. 

Ind.—Iles v. Cox, 83 Ind. 577; Ga- 


vin v. Decatur County, 81 Ind. 480; 
Hubbard vy. Burnet-Lewis Lumber 
Co., 751 Ind, A. 97,98 NE 1011. 

Iowa.—Crawford vy. Ft. Dodge 
Teeret Co., 125 Iowa 658, 101 NW 
479. 

Ky.—Bogard v. Planters’ Bank, etc., 
Co., 112 SW 872; Bowles v. Vaughn, 
97 SW 802, 30 KyL 230; Anderson 
v. Briscoe,.12 Bush 344. 

La.—Sompayrac vy. Hyams, 23 La. 
Ann. 273. 

Md.—Simms vy. Lloyd, 58 Md. 477. 

Mass.—Nesbit v. Cande, 206 Mass. 
437, 92 NE 766; Kellogg v. Waite, 99 
Mass. 501. 
shone re Labar, 1 Mich. N. P. 

50. 
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Adoption by party aggrieved of appeal taken by 
Applying the rule that a party may adopt 
a suit brought in his name without his consent, it 
has been held that a party aggrieved by a judgment 
may adopt an appeal taken by another, in his name 
without his consent.?° 

[§ 492] b. Parties in Representative or Official 
Capacity. As we have seen, the fact that a party 
is interested in a representative or official capacity 
only, as in the case of a public officer, or an execu- 
tor, administrator, guardian, receiver, trustee, ete., 
does not deprive him of the right to appeal.1! 
may appeal, like any other party, if he is aggrieved 
in such ecapacity,’* but if he is not so aggrieved he 


He 


Nebr.—Hoops v. MecNichols, 38 
Nebr. 76, 56 NW 721. 

N. Y.—-Hyatt v. Dusenbury, 12 NE 
711; KFaxon v. Mason, 90 Hun 426, 35 
NYS 950; Bullard v. ‘Kenyon, 78 Hun 
26, 29 NYS 772; Belden v. Brown, 77 
Misc. 282 136 NYS 287; Loerburger 
Nae Hennessy Realty Co, 123 NYS 

Pa.—Lyon vy. Allison, 1 Watts 161. 

S. C.—Globe Phosphate Co. y. Pin- 
son, 52 S. C. 185, 29 SE 549; Daunt- 
less Mfg. Co. v. Davis, 22S. OG. 584. 

Tex.—Norton vy. Maddox, (Civ. A.) 
66 SW 319. 

Va.—Cunningham vy. Smithson, 12 
Leigh (39 Va.) 32. 

Simmons, 144 


Wis.—Nobarak vy. 

Wis. 187, 128 NW 971; J. L. Gates 
Land Co: vo. Olds, 112 “Wis. 268, 87 
NW 1088; Meat Teor Vv. Pearson, 5a 
Wis. 122, 8 Nw 101. 

And see other cases in preceding, 
notes. 

[a] The division of costs between 
prevailing parties does not concern 
the party against whom they are 
awarded, and he cannot complain 
thereof. Teed v. Marvin, 41 Mich. 
216, 2 NW 20. 

{b] Orders as to parties.—An ap- 
peal from an order making additional 
parties, even when appealable by 
statute (see supra § 303), cannot be 
taken by other parties who do not 
show that some substantial right of 
their own is thereby affected. Emry 
Vj Parker, “iid; NiC:. 26d) 216 Siineac: 

Denial or disclaimer of interest 
see supra § 488. 

8. Steele v. White, 2 Paige (N. Y.) 
478; Hunt v. Edgerton, 29 Oh. Cir: 
Cited dela atten Dk Oe iSite o 594) ay SOmANEED 
rey ies Garman’s Hst., 32 Pa. Super. 


Parties in representative or official 
capacity see infra § 492. 

9. Midland Valley R. Co. v. Fulg- 
ham, 181 Fed. 91, 104 CCA 151; Rog- 
ers v. Penobscot Min. Co., 154 Fed. 
606, 838 CCA 380. 

Wimberly v. State, 90 Ark. 514, 
W 668 


11. See supra § 482. 

12. Ark.—Johnson v. Bates, 82 Ark, 
284, 101 SW 412. 

Cal.—In re Levy, 141 Cal. 646, 75 
P 301, 99: AmSR 92; In re Smith, 117 
Cal. 505, 49 P 456. 

Ill.—Riemensnider vy. 
der, 179 Ill. A, 209; 

Mich.—In re More, 179 Mich. 237, 
146 NW _ 319; Rohrig’s App., 176 
Mich. 407, 142 NW 561; Clifton v. 
Keeler, 158 Mich. 615, 123 NW 22. 

N. J.—Green v. Blackwell, 32 N. J. 
Kq. 768. 

N. Y.—Matter of Stevens, 114 App. 
Div. 607, 99 NYS 1070 [aff 188 N. Y. 
589, 81 NE 1176]; Steele v. White, 2 


Riemensni- 


Paige 478. 

Oh.—Hunt v. Edgerton, 29 Oh. Cir. 
Ct. 377 -[aff. 75 Oh. St. 594, 80-NE 
1126]. : 

Pai 32 Pa. Super. 
494, 


R. I.—Tillinghast v. Brown Univ., 
DAG Ryulin lO Doma. pS Oe 
S. D.—In re Olson, 10 S. D. 648, 


75 NW 203. 
157 Wis. 462, 


Wis.—In re Hyde, 
145 NW 1079; Cowan vy. Beans, 155 


632 [8C.J.] 


cannot appeal,!® as we shall see further in dealing 
with particular litigants and persons occupying par- 


ticular relations.1* 
[§ 493] 
—(1) In General. 


Wis. 417, 144 NW 1129; McKenney v. 
Minahan, 119 Wis. 651, 97 NW 489; 
State v. Huegin, 110 Wis. 189, 85 NW 
1046, 62 LRA 700 (officer represent- 
ing public authority). 

And see supra § 482. 

[a] On principle, as to any judg- 
ment or order adverse to one in a 
suit who is the proper representative 
therein of the interests of others 
prejudiced by the result, that one is 
a “party aggrieved,” within the mean- 
ing of such term as used in appeal 
statutes. McKenney v. Minahan, 119 
Wis. 651, 97 NW 489. 

13. Cal.—In re Williams, 122 Cal. 
76, 54 P 386. 

Colo.—Wilson v. Colorado Univ., 46 
Colo. 100, 102 P 1088. 

Ind.—Richey v. Cleet, 46 Ind. A. 
326, 92 NE 175. 

Me.—In re Stilphen, 100 Me. 146, 
60 A 888, 4 AnnCas 158; Sherer v. 
Sherer, 93 Me. 210, 44 A 899, 74 
AmSR 339. 

Ma.—Smith v. Warrenfeltz, 116 Md. 
116, 81 A 275; Knabe v. Johnson, 107 
Md. 616, 69 A 420; Grabill v. Plum- 
mer, 95 Md. 56, 51 A 823. 

Pa.—Stineman’s App., 34 Pa. 394; 
Bower’s Est., 48 Pa. Super. 394. 

Va.—Brown v. Howard, 106 Va. 
262, 55 SE 682. 

14. Executors and administrators 
see infra § 507. 

Guardians and next friends see in- 
fra §§ 508-510. 

Public officers see infra §§ 525-528. 

Receivers and assignees see infra 

§§ 522-523. 
Trustees generally see infra § 524. 
15. . S.—Kirkpatrick v. Eastern 
Milling) eter Co." A385) med, ipl; 
Stearns-Roger Mfg. Co. v. Brown, 114 
Fed. 939, 52 CCA 559. 

Ark.—Casey v. Independence Coun- 
ty, 109 Ark. 11, 159 SW 24; Stuckey 
v. Lindley, 84 Ark. 594, 106 SW 
482. 

Cal.—Gordan v. Graham, 153 Cal. 
297, °95 P 1453 Youle’ v. Thomas, 146 
Cal. 537, 80 P 714; In re Levy, 141 
Cale eio46, eco oe 230d 99" Amst 392: 
Ely v. Frisbie, 17 Cal. 250; Postal 
Tel.-Cable Co. v. Yolo County Super. 
WEIN) Cali, VACTITO T1383," 136" P5388 
[quot Cyc]; Winsor Pottery Works v. 
Alameda Super. Ct.,.13 Cal. A. 360, 
109 P 843; Flannigan v. Towle, 8 Cal. 
A. 229, 96 P 507; In re Riviere, 7 Cal. 
AP LOD OO Le 6s 

Colo.—Wilson v. Colorado Univ., 46 
Colo. 100, 102 P 1088; Smith v. Hag- 
an, 45 Colo. 408, 101 P 402; New York 
L. Ins. Co. v. Brown, 32 Colo. 365, 
Opto: 

Conn.—Beard’s App., 64 Conn. 526, 
30 A 775; Hewitt’s App., 58 Conn. 
223, 20 A 458; Dickerson’s App., 55 
Conn. 223, 10" A194, 15 A 995) Rich- 
ardson v. Richardson, 2 Root 219. 

Ga.—Lamar vy. Lamar, 118 Ga. 684, 
687, 45 SE 498 [quot Cyc]. 

Ida.—Washington County Abstract 
Go: “v. Stewart; 9-Ida. 376, 74°P* 955, 


102 NIB 763, AnnCas1914C 119 and note 
732 [cit Cyc]; White Brass Castings 
Co. v. Union Metal Mfg. Co., 232 Tll. 165, 
83 NE 540, 122 AmSR 63; Williams 
v. Breitung, 216 Ill. 299, 74 NE 1060, 
3 AnnCas 506 and note; Hackleman v. 
Hackleman, 199 Ill. 84, 65 NE 113; 
Decker vy. Decker, 121 Ill. 341, 12 
NE 750; Keith v. Thayer, 181 Ill. A. 
370; American Surety Co. v. Sperry, 
Pie Tie AAY 56) India? Rubber? Com sv. 
Smith, 75 Ill. A. 222; Domestic Bldg. 
Assoc. v. Nelson, 66 Ill. A. 601 [aff 
172 Ill. 386, 50 NE 194] (foreclosure). 

Ind.—Marshall v. Matson, 171 Ind. 
238, 86 NE 339; Logan v. Sult, 152 
Ind. 434, 53 NE 456; McFarland v. 
Pierce, 151 Ind. 546, 45 NE 706, 47 


c. When Party or Person Is Aggrieved 
In legal acceptation a party or 
person is aggrieved by a judgment, order, or de- 


APPEAL AND ERROR 


rn i 
oth, Na 


[s§ 492-493 


cree, so as to be entitled to appeal or sue out a writ 
of error, whenever it operates prejudicially and di- 


rectly upon his property or pecuniary rights or in- 


NE 1; Demarest v. Holdeman, 34 Ind. 
A. 685, 73 NE 714. 

Iowa.—Schillinger v. Bawek, 135 
Iowa 131, 112 NW 210; In re Ander- 
son, 125 Lowa 670, 101 NW 510. 

Me.—Abbott’s App., 97 Me. 278, 54 
A 755; Moore v. Phillips, 94 Me. 421, 
47 A 913; Briard v. Goodale, 86 Me. 
100, 29 A 946, 41 AmSR 526; Beazie 
Bank v. Young, 53 Me. 555; Deering 
v. Adams, 34 Me. 41. 

Mass.—Leyland v. Leyland, 186 
Mass. 420, 71 NE 794; Lewis v. Bo- 
litho, 6 Gray 137; Wiggin v. Swett, 6 
Mete. 194, 39 AmD 716; Swan v. 
Picquet, 3 Pick. 443. 

Mich.—In re More, 179 Mich. 237, 
244, 146 NW 319 [cit Cyc]; Clifton 
v. Keeler, 158 Mich. 615, 123 NW 22; 
Labar v. Nichols, 23 Mich. 310. 

Miss.—Ruff v. Montgomery, 83 
Miss. 185, 190, 36 S 67 [quot Cyc]. 

Mo.—State v. Talty, 139 Mo. 379, 40 
SW 942; Calhoun v. Gray, 150 Mo. 
A. 591, 131 SW 478; Deiermann vy. 
Bemis Bros. Bag Co., 144 Mo. A. 474, 
Perea 229, 163 Mo. A. 522, 148 SW 

Nev.—State v. State Bank, etc., Co., 
36 Nev. 526, 137 P 400. 

6 H.—Bryant vy. Allen, 6 N. H. 
N. J.—Blanchard v. Neill, (Ch.) 91 
A 811; Andress v. Andress, 46 N. J. 
Eq.) 528, 22 A 124; Parker v. Rey- 
nolds, 32 N. J. Eq. 290; Swackhamer 
v. Kline, 25 N. J. Eq. 503. 

N. Y.—Hall v. Brooks, 89 N. Y. 
33; Bush v. Rochester City Bank, 48 
N. Y. 659 mem; Sulzberger v. Seklir, 
153: App... Dive 49 038 SENS. 16Ole 
Ehrich v. Root, 134 App. Div. 432, 119 
NYS 395; Koster v. Coyne, 110 App. 
Div. 742, 97 NYS 4383 [aff 184 N. Y. 
494, 77 NE 983]; Matter of Nepper- 
han (St, 47k, App Diva 86345510 uN aS 
923; Ghersin vy. Thuor, 56 Misc. 465, 
107 NYS 195. 

Oh.—Bowlus v. Shanabarger, 19 Oh. 
Cir.’ Ct: 137, 10. Ohs Cire Dees 167. 

Pa.—Gensemer’s Est., 170 Pa. 96, 
32 A 561; Morgan y. Terrill, 45 Pa. 
Super. 639. 

R. I.—McKenna vy. McKenna, 29 R. 
I. 224, 227, 69 A 844 [cit Cyc]; Smith 


Va” Wiha loys oa (ert el Eons mltos amlGnnmeA: 
173 [cit Cyc]; Tillinghast v. Brown 
WIDTVe hea, kt. Le Ae oeee Soe Die AC Ont 


[quot Cyc]. 

S. D.—State v. Tripp County, 29 S. 
D. 358, 1387 NW 354; Sutton v. Con- 
solidated Apex Min. Co., 12 S. D. 576, 
82 NW 188. 

Tex.—Martin vy. German-American 
Nat. Bank, (Civ. A.) 102 SW 131. 

Va.—Givens v. Clem, 107 Va. 435, 
59 SH 413. 

Wash.—Schulze v. Oregon R., etc., 
Co., 41 Wash. 614, 84 P 587; Dane v. 
Daniel, 28 Wash. 155, 68 P 446. 

W. Va.—Hawkins v. Nuttallburg 
Coal, etc., Co., 66 W. Va. 415, 66 SE 
520; Harrison v. Farmers’ Bank, 9 
W. Va. 424. 

Wis.—Cowan v. Beans, 155 Wis. 
A17, 144 NW 1129; Merrill v. Merrill, 
134 Wis. 395, 114 NW 784; Phipps v. 
Wisconsin Cent. R. Co., 133 Wis. 153, 
113 NW 456; Greiling v. Watermolen, 
128 Wis. 440, 107 NW 339; Hinn vy. 
Gersten, 122 Wis. 222, 99 NW 338; 
Ziegler v. Bark, 121 Wis. 533, 99 NW 
224; Castle v. Madison, 113 Wis. 346, 
89 NW 156; J. L. Gates Land Co. v. 
Olds, 112 Wis. 268, 87 NW 1088. 

And see other cases in» preceding 
and following sections. 

Application of rule to particular 
litigants and persons in particular 
relations see infra § 498 et seq. 

{a] A test in determining who is 
the party aggrieved, it has been said, 
following the rule in reference to 
writs of error, is found in the ques- 


terest, or upon his personal rights, and only when it 
has such effect.?® L 
ute, it has been held, refers to a substantial griev- 


The word ‘‘aggrieved’’ in a’stat- 


tion: “Would the party have had 
the thing, if the erroneous judgment 
had not been given?’ If yes, then 
he is the party aggrieved. But his 
right to do the thing must be im- 
mediate, and not the remote conse- 
quence of the judgment had it been 
differently given. Adams v. Woods, 
8 Cal. 306. See also Scotland v. Hast 
Branch Min. Co:, 56 Cal. 625; State 
v.. Eves, 6 Ida./144, 538 P 543: 

[b] Foreclosure; junior encum- 
brancers.—Notwithstanding a decree 
of foreclosure may be irregular, it 
cannot be complained of by a junior 
encumbrancer, where it appears that, 
as a result of the sale, the particu- 
lar piece of property in which he is 
interested has been divested of all 
prior liens. Ruprecht v. Galt, 119 
Tl. A. 478. 

{c] Direct injury by judgment is 
necessary to entitle one not a party 
to record to prosecute a writ of er- 
ror. White Brass Castings Co. v. 
Union Metal Mfg. Co., 232 Ill. 165, 83 
NE 540, 122 AmSR 63 (stockholder’ 
cannot prosecute error to reverse 
judgment against corporation. And 
see infra § 519). 

[dad] Indirect injury.—Defendant S, 
in an action to enjoin fencing land 
over which plaintiffs claim a right 
of way, is not a party aggrieved by 
the judgment for plaintiffs, and so 
not entitled to review, his defense 
being that title, free from easements, 
was in his codefendant, who em- 
ployed him to do the fencing, and 
who seeks no review of the judg- 
ment, and this, although by the 
judgment he is prevented from per- 
forming his contract, his remedy 
therefor being against his codefend- 
ant. Smith v. Hagan, 45 Colo. 408, 
101 P 402. 

[e] Refusal to render judgment 
against codefendant.—In an action 
for the death of a passenger on a 
street car, in a collision between the 
car and a wagon of a third person, 
brought against the railway company 
and the third person, where judg- 
ment is rendered against the com- 
pany and in favor of the third per- 
son, the company is not a party ag- 
grieved by the refusal to render 
judgment against the third person, 
there being no right of contribution 
between the codefendants. Forsythe 
v. Los Angeles R. Co., 149 Cal. 569, 
87 RP 24 

{f] Granting new trial to code- 
fendant.—And, where, on a motion 
for a new trial by an unsuccessful 
defendant, it was ordered that the 
judgment be set aside and that a 
new trial be granted the movine 
party, as the order did not affect the 
judgment in favor of a successful 
defendant, an appeal therefrom by it 
was unauthorized, and must be dis- 
missed because not taken by the 
party aggrieved, within Code Civ. 
Proc. § 938. Rankin y. Central Pac. 
RCo sss) Cale O8m Tome sbge 

{g] Sale in partition—Since a 
valid sale and conveyance of land in 
a partition suit would terminate a 
tenant in common’s interest and right 
of possession, she could oppose the 
confirmation of a sale and have it va- 
cated, if not made legally, or for an 
adequate price, and could appeal 
from an order confirming such sale. 
Gordan v. Graham, 153 Cal. 297, 95 
PL4ag: 

{h] Appointment of receiver.—_in 
an action by a stockholder of a dis- 
solved corporation to cancel deeds 
made by the trustees to defendant, 
and for a receiver for the dissolved 
corporation with power to sue to re- 
cover its assets, defendant, claiming 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ance, a denial of some personal or property right, 
legal or equitable, or the imposition upon a party of 
a burden or obligation;1° and a party or person 


to be the owner and being in the 
possession of the property, is ag- 
grieved by the appointment of the 
receiver so as to entitle it to appeal 
therefrom, although the receiver was 
not directed to take possession of 
any of defendant’s property. Winsor 
Pottery Works vy. Alameda Super. 
Ct., 13 Cal. A. 360, 109 P 843. 

[i] Judgment fixing receiver’s 
fees; third person interested.—On a 
judgment fixing a receiver’s fees, 
after he had filed his final account 
containing an item for fees under 
his first appointment, which had 
been set aside at the cost of the 
third person obtaining it, the third 
person was interested, and might ap- 
peal. In re Mrs. EK. D. Burguieres 
Planting Co., 122 La. 602, 48 S 121. 

[j] A defendant wrongfully ex- 
cluded from participation in the 
trial has the right to appeal from 
the judgment rendered against him. 
Fallon v. Crocicchia, 52 Misc. 508, 
102 NYS 541. 

[k] In a suit to foreclose a con- 
tract to sell real estate, where ap- 
pellant, who is joined with the 
grantee as a party defendant, dis- 
claims all interest under the con- 
tract, but the court nevertheless en- 
ters a decree, void as to him, which 
adjudges that his adverse title to 
the land is invalid, he has a right of 
appeal from such decree, being ag- 
grieved thereby. Stearns Ranchos 
oat v. McDowell, 134 Cal. 562, 66 P 
724, 

{1] In an action for the dissolu- 
tion of a partnership, and for a re- 
ceiver, where the complaint alleges 
that all defendants are members of 
the partnership, and asks relief 
against them all, even if the articles 
of partnership are not signed by one 
of the defendants, he is a “party ag- 
grieved,” within the statute allowing 
an appeal by a “party aggrieved” in 
a proceeding wherein a receiver is 
appointed or refused. Marshall v. 
Matson, 171 Ind. 238, 86 NE 339. 

[m] In condemnation proceedings, 
when the commissioners award an 
excessively large sum, the railroad 
company is a party aggrieved. St. 
Louis, ete., R. Co. v. Evans, etc., Fire 
Brick Co., 85 Mo. 307. 

[n] Granting or refusing new 
trialUnder the statute allowing a 
party aggrieved to appeal from an 
order granting a new trial, etc, an 
appellant is not aggrieved by the al- 
lowance of a new trial on appellee’s 
motion and the denial of appellant’s 


motion for new trial, as it is imma-. 
terial on whose motion it is granted. | 


Diermann v. Bemis Bros. Bag Co., 144 
Mo. A. 474, 129 SW 229, 163 Mo. A. 
522, 143 SW 1197. 

[o] Order for attachment for con- 
tempt.—In New Jersey, where an ap- 
peal from an order of the orphans 
court to thé prerogative court is al- 
lowed, under P. L. (1898) p_ 7938 § 
204, only to persons aggrieved, it is 
held that as an order for the issu- 
ance of an attachment to bring in a 
party to answer for an alleged con- 
tempt is not a definite adjudication 
upon the question of contempt, the 
party accused is not aggrieved by 
such an order so as to be entitled 
to an appeal therefrom. In re Do- 
land, 69 N. J. Eg. 802, 64 A 1091 [aff 
69 N. J. Ha. 466, 59 A 879]. And see 
v. Holeombe, 9 N. J. Eq. 


[p] Personal rights; opening safe 
deposit box.—A judgment debtor’s 
personal right being invaded by an 
order to compel a safety deposit 
company to permit the judgment 
debtor’s receiver to open a box in 
the vaults of the company standing 
in the joint names of the judgment 
debtor and another and to examine 
the contents, he was a “person ag- 
grieved” within Code Ciy. Proc. § 
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1294, although title to the contents 
of the box may have passed to his 
receiver. Bhrich v. Root, 134 App. 
Div. 482, 119 NYS 395. 

[a] Whe recovery of a judgment 
against one of two joint wrongdoers 
joined in the same action is not, 
until paid or satisfied, a bar to the 
prosecution of an appeal to review 
the trial as to the other. Hurley v. 
New York, etc., Brewing Co., 13 App. 
Div. 167, 43 NYS 259. 

{r] Examination before trial.—In 
proceedings under St. (1898) § 4096, 
providing for the examination of ad- 
verse witnesses before trial, an in- 
dividual defendant appealing from an 
order denying his petition for the 
suppressing and denial of his exam- 
ination and dismissing the action as 
to him, is not an “aggrieved party,” 
within the meaning of § 3048, giving 
an appeal only to such parties. 
American Food Products Co. v. Win- 
ter, 147 Wis. 464, 133 NW 595. 

[s] Annulment of liquor licenses. 
—Where a certiorari petition to re- 
view a liquor election seeks the can- 
cellation of licenses issued, the li- 
censees, although not originally 
named as defendants in the applica- 
tion or writ, are adverse parties, and, 
their licenses having been annulled, 
are “parties aggrieved,” and entitled 
to appeal under Code Civ. Proc. §§ 
460, 462, 752, 783.. State v. Tripp 
County, 29 S: D. 358, 137 NW 354: 

[t] Grant of liquor license.—The 
term “aggrieved,” as used in Pub. 
Acts (1893) ce 175, giving a right of 
appeal from the decision of the coun- 
ty commissioners granting a liquor 
license to any taxpayer who shall 
be “aggrieved,” means any resident 
taxpayer who feels aggrieved at the 
granting of a license, and he need 
not have any grievance or interest 
in the matter peculiar to himself, 
either in his own motion for an ap- 
peal before the county commissioners, 
or by reasons of appeal in the su- 
perior court. Beard’s App., 64 Conn. 
526, 30 A -775. 

{u] A taxpayer, allowed to inter- 
vene in proceedings for selection of 
county depositary, is a party ag- 
grieved. Casey WA Independence 
County, 109 Ark. 11, 159 SW 24. 

[v] Location of schoolhouse.— 
“Agerieved,’”’ as used in a -statute 
giving any “party aggrieved” 
right to appeal from any decision or 
doings of any school committee, dis- 
trict meeting, or trustees, includes a 
property holder in the district whose 
convenience in sending to school and 
the value of his property therein 
may be seriously affected by the dis- 
tance of the location of a_school- 
house from his dwelling. Cottrell’s 
App: e10 R. 1.615. 

16. Colo.—Wilson v. Colorado 
Univ., 46 Colo. 100, 102 P 1088. 

Ind.—McFarland v. Pierce, 151 Ind. 
546, 45 NE 706, 47 NE 1. 

Me.—Paine v. Goodwin, 56 Me. 411; 
Veazie Bank v. Young, 53 Me. 555; 
Deering v. Adams, 34 Me. 41. 

Nev.—State v. State Bank; etc., Co., 
36 Nev. 526, 137 P 400. . 

R. I.—Tillinghast v. Brown Univ., 
DAR 9 6 2A SO le 

17. Conn.—Beard’s App., 64 Conn. 
526, 30 A 775. 

Mass.—Pierce v. Gould, 143 Mass. 
234, 9 NE 568; Wiggin v. Swett, 6 
Mete; 1944, '395 AmD716;, Smith» v. 
Bradstreet, 16 Pick. 264. 

Miss.—Ruff v. Montgomery, 83 
Miss. 185, 36 S 67. 

N. J.—Andress v. Andress, 46 N. 
J.’ Hq. 528, 22) A.124; Dietz v. Dietz, 
38 N. J.’ Hq. 483; Swackhamer v. 
Kline, 25 N. J. Hq. 503. 

ae H.—Bryant y. Allen, 6 N. H. 
116. 

Pa.—Riebe v. Lansford, 8 Pa. Dist. 
356, 22 Pa. Co. 40, 7 Del. Co. 443. 

Vt.—State yv. Central Vermont R. 
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‘‘agerieved’’ has been variously defined as a person 
whose pecuniary interest is directly affected by the 
adjudication ;*7 one injuriously affected or preju- 


Co., 81 Vt. 459, 71 A 193, 21 LRANS 


[a] Thus in a suit wherein a re- 
ceiver for a corporation had been 
appointed, where a stockholder peti- 
tioned for an order directing the re- 
ceiver to permit an examination of 
the books of accounts, and the court 
permitted the company to file a so- 
called “answer,’ which alleged that 
petitioner had acted, in the interests 
of a rival company, to hinder a con- 
templated reorganization, and to 
force a_ sacrifice of defendant’s 
property, it was held that the com- 
pany was not entitled to appeal from 
an order granting such permission, 
since the mere filing of an answer 
by courtesy, and not of right, did 
not constitute the company a party 
to the proceedings, and it was not 
aggrieved by the order, which re- 
lated merely to the management and 
control of its property in the hands 
of the court, and did not affect its 
pecuniary or property rights, al- 
though a disclosure of its accounts 
might indirectly injure it. State v. 
Talty, 139 Mo. 379, 40 SW 942. 

[b] Substantial grievance.—(1) “No 
person can be said to be ‘aggrieved’ 
by an order which, without affecting 
his rights of property or impairing 
his interest, simply facilitates the 
decisions of the questions before the 
court. The rule generally adopted in 
construing statutes on the subject 
is that a party is aggrieved by the 
judgment or decree when it operates 
on his rights of property or bears 
directly upon his interest. 2 Cyc. L. 
& P. The word ‘aggrieved’ fe- 
fers to a substantial grievance, or 
denial of some personal or property 
right or the imposition upon a party 
of a burden or obligation. McFar- 
land v. Pierce, 151 Ind. 546, 548, 45 


NE 706, 47 NE 1. The definition 
given in Smith vy. Bradstreet, 16 
Pick. (Mass.) 264, and adopted in 


Bryant v. Allen, 6 N. H. 116, and 
approved in Wiggin v. Swett, 6 Metce. 
(Maiss)) s194,01:9%, 39) HAm DD) SaiGe avazes 
‘A party aggrieved is one whose pe- 
cuniary interest is directly affected 
by the decree; one whose right of 
property may be established or di- 
vested by the decree,’ is enlarged by 
the court in Lawless vy. Reagan, 128 
Mass. 592, where it is said: ‘In or- 
der to give a right of appeal from a 
judgment of the court, it must ap- 
pear that the party appealing has 
some pecuniary interest or some per- 
sonal right which is immediately or 
remotely affected or coneluded by 
the decree appealed from.’” ‘Tillin- 
ghast v. Brown Univ., 24 R. I. 179, 
1838, 52 A891. See also’ Wilson v. 
Colorado Univ., 46 Colo. 100, 102 P 
1088; McKenna v. McKenna, 29 R. I. 
224, 69 A 844; Smith v. Whaley, 27 
RR. Woil8b Ola A A735. 9(2)) Sine Mears 
land v. Pierce, 151 Ind. 546, 548, 45 
NE 706,.47 NE 1, the court said: 
“<The word “aggrieved,” in the stat- 
ute refers to a substantial grievance, 
a denial of some personal or property 
right or the imposition upon a party 
of a burden or obligation.’ Hall v. 
Brooks, 89 N. Y. 33; Peo. v. Troy, 82 
NeeYs (5753 (Bush iv. Banika 148i Nee 
659 mem; Crow v. Garlock, 29 Hun 
CNS Mvp 59S Wao Reose va kKXonitee 4 amNix 
WklyDig 62; Colden vy. Botts, 12 
Wend. (N. Y.) 234; Reid v. Vander- 
heyden, 5 Cow. (N. Y.) 719; Kelly v. 
Israel, 11 Paige (N. Y.) 147; Card v. 
Bird, 10 Paige (N. Y.) 478; Steele v. 
White, 2 Paige (N. Y.) 478. ‘To be 
“aggrieved” is to have a legal right 
the infringement of which by the 
decree complained of will cause pe- 
cuniary injury.’ Hewitt’s App., 58 
Conn. 223, 20 A 453; Dickerson’s App., 
bb oa Conn. 12235 10.A- 194,.. 15. A. 99% 
Andress v. Andress, 46 N. J. Eq. 528, 
22 A 124; Parker. v. Reynolds, 32 N.. 


| J. Eq. 290; Swackhamer v. Kline, 25 
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diced by the judgment or decree;1* one who has 
some legal interest which may be enlarged or dimin- 
ished by the decree;'®. any person having an interest 
recognized by law in the subject matter of the judg- 
ment which he considers injuriously affected by the 
action of the court;?° one whose right of property 
may be established or divested by the judgment or 
decree;*+ one whose legal right is infringed by the 
decree complained of, and whose legal interest may 
be changed by the result of the appeal;?? any one 
against whom an unauthorized judgment has been 
23 one having an actual and practical, as 
distinguished from a mere theoretical, 
One whose interest. cannot be 
affected by a reversal is not aggrieved and cannot 
appeal;° and, as a rule, a person against whom no 
judgment has been rendered or entered is not in a 


rendered ; 


the controversy.** 


N. J. Eq. 503. The appellant must 
have a legal interest which will be 
enlarged or diminished by the re- 
sult of the appeal. Deering v. Ad- 
ams, 84 Me. 41; Lawless v. Reagan, 
128 Mass. 592; Lewis v. Bolitho, 6 
Gray (Mass.) 137; Wiggin v. Swett, 
6 Mete. (Mass.) 194, 39 AmD 716; 
Hemmenway v. Corey, 16 Vt. 225; 
Woodward v. Spear, 10 Vt. 420.” 

[ce] Direct and certain.—The prej- 
udice to a party by reason of a judg- 
ment which will authorize him to 
sue out a writ.of error to reverse it 
must be direct and certain. Keith v. 
Thayer, 181 Ill. A. 370. 

{d] Direct pecuniary interest not 
indispensable.—The term, as so used, 
“does not necessarily and in all cases 
mean a party who has a direct pecu- 
niary interest in the question,” and 
hence‘ executors having no direct in- 
terest in a bequest may appeal from 
a judgment refusing to revoke such 


bequest. Bryant v. Thompson, 14 
NYS 386, 387. 
[e] Similar definitions.—Dun 


Dunn, 137 Cal. 51, 56, 69 P 847; "ely 
v. Frisbie, 17 Cal. 250, 260; Adams Vv. 
Woods, 8 Cal. 306, 316; "Wilson v. 
Colorado Univ., 46 Colo. 100, 102 P 
1088; Beard’s App., 64 Conn. 526, 30 
A 175; Taff v. State, 39 Conn. 82, 85 
Lamar v. Lamar, 118 Ga. 684, 687, 
45 SE 498; Washington County Ab- 
stract Co. v. Stewart, 9 Ida. 376, 381, 
74 P 955; Moulding v. Wilhartz, 169 
Tll. 422, 428, 48 NE 189; McFarland 
v. Pierce, 151 Ind. 546, 548, 45 NE 
706, 47 NE 1; Moore v. Phillips, 94 
Me. 421, 422, "47 A 913; Kingsley v. 
Delano, 172 Mass. 37, 38, 51 NE 186; 
Farrar v. Parker, 3 ‘Allen (Mass. ) 
556, 557; Stewart v. Duncan, 40 Minn. 
410, 412, 42 NW 89; In re Hardy, 35 
Minn. 193, 194, 28 N. W. 219; Schuster 
v. Lemond, 27 Minn. 253, 254, 6 NW 
802; Kinealy v. Macklin, 67 Mo. 95, 99; 
State v. Boyle, 6 Mo. A. 57, 58; Green 
v. Blackwell, 32 N. J. Eq. 768, 772; 
Bryant v. Thompson, 128 N. Y. 426, 
434, 28 NE 522, 48 LRA 745; Peo. v. 
Jones, 110 N. Y. 509, 511, 18 NE 432; 
Ross v. Wigg, 100 N. Y. 248, 246, 3 
NE 180; In re Syracuse, etc., R. Co., 
91 N. Y. 1, 2; Matter of Stapleton, 
71) Apps Diviel; 23.275 NYS 16575) Bliss 
v. Fosdick, 76 Hun 508, 510, 27 NYS 
1053; Philipe v. Levy, 56 N. Y. Super. 
606, 3 NYS 664; Campbell v. Galla- 
gher, 9 NYS 432, 433; Beach v. Greg- 
ory, 2 AbbPr (N.. Y.) '203, 208, 210; 
Betts v. Shotton, 27 Wis. 667, 670; 
Rex v. Middlesex, 3 B. & A. 938, 23 
ECL 408, 110 Reprint 345; Harrup v. 
Bayley, 6 BE. & B. 218, 223, 88 HCL 
218, 119 Reprint 845. 

[f] The mere fact that a person 
is hurt in his feelings, wounded in 
his affections, or subjected to incon- 
venience, annoyance, or discomfort, 
does not entitle him .to appeal, as 
long as he is not concluded from as- 
serting or defending his claims of 
personal or property rights in any 
proper court. Sherer v. Sherer, 93 
Me. 210, 44 A 899, 74 AmSR 339. 
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18. Labar v. Nichols, 23 Mich. 
310, 311; Schuster v. Lemond, 27 
Minn. 2538, 254, 6 NW 802. See also 
Peo. v. Pfeiffer, 59 Cal. 89 (holding 
that the phrase means either a party 
to the action or one prejudiced by 
the judgment; and hence a person 
permitted to intervene in a condem- 
nation proceeding, but whose com- 
plaint is afterward dismissed, and 
the order permitting such interven- 
tion revoked, is not aggrieved within 
the meaning of the code). 

19. McFarland v. Pierce, 151 Ind. 
546, 548, 45 NE 706, 47 NE 1; Meyer 
v. Henderson, 88 Md. 585, 590, 41 A 
1073, 42 A 241; Wiggen v. Swett, 6 
Mete. (Mass.) 194, 197, 39 AmD 716; 
State v. Central Vermont R. Co., 81 
Vit. 4595: 461,;\-71 Ar, 198, 24, LRANS 
949 and note; Hemmenway v. Corey, 
16 Vt. 225, 227; Woodward v. Spear, 
10 Vt. 420, 423. 

20. Daniels v. Grayson College, 
20 Tex. Civ. A. 562, 564, 50 SW 205. 

[a] Peculiar grievance.—Beard’s 
App., 64 Conn. 526, 30 A 775, under a 
statute giving a right of appeal from 
the decision of the county commis- 
sioners granting a liquor license to 
“any taxpayer ... who shall be ag- 
grieved,” appellant need not show a 
grievance peculiar to himself. 

21. Washington County Abstract 
Co. v. Stewart, 9 Ida. 376, 381, 74 P 
955 (where it is. said that, if the 
court enters a judgment which de- 
prives complainant of any of its 
property rights, then it must be a 
‘narty aggrieved,’ within Rev. St. 
[1887] § 4802, providing that any 
party aggrieved may appeal, and it 
is not necessary for a person or 
corporation to be named as plaintiff 
or defendant or intervener in the 
title to an action, or in the title to a 
judgment entered therein, in order 
to become a party to the action); 
Bryant) ‘v. Allen; 16) Ni.) Abe, ass 
Andress v. Andress, 46 N. J. Eq. 528, 
530, 22 A 124; Dietz v. Dietz, 38 N. 
J. Eq. 483, 485; Swackhamer vy. Kline, 
25 N. J. Eq. 503, 505; Riebe v. Lans- 
ford, 8 Pa. Dist. 356,357, 22 Pa. Co. 
40, 7 Del. Co. 443. 

22. McFarland v. Pierce, 151 Ind. 
546, 548, 45 NE 706, 47 NE 1. 

23. Taff v. State, 39 Conn. 82, 85. 

24, Bryan .v. Thompson, 128 N. Y. 
426, 434, 28 NE 522, 13 LRA 745. 

25. Hyatt v. Dusenbury, (N. Y.) 
12 NE 711; and other cases in pre- 
ceding notes. 

26. Cal.—Scotland v. East Branch 
Min. Co., 56 Cal. 625; Hibernia Sav., 
ete., Soc. v. Ordway, 38 Cal. 679. 

Ind.—Jager v. Doherty, 61 Ind, 
528; McIlwaine v. Adams, 46 Ind. 
580; Demarest v. Holdeman, 34 Ind. 
A. 685, 73 NE 714; Tipton County v. 
Pershing, 22 Ind. A. 147, 53 NE 297; 


South Bend v. Thompson, 19 Ind. 

A. 19, 49 NE 38; Moon vy. Cline, 11 

Ind. A. 460, 39 NE 432. 
Iowa.—Crawford v. Ft. Dodge 


Plaster 
479. 


Co., 125 Iowa 658, 101 NW 


position to appeal.?¢ 
or decree affecting real or personal property only 
agerieve a party who has or claims no title to or in- 
terest in the property.?? 
cree directly or indirectly deprives a party of a 
lien, he is aggrieved and may appeal.”® 
pleading, a party states a valid cause of action, he 
may appeal from a judgment therein against him, 
whether he has a valid cause of action, sustainable 
by proof, or not;”° and a defendant may complain 
of a verdict for an amount wholly unsupported by 
the evidence, although there is evidence justifying 
a larger recovery.*° 

A party as to whom a suit has been dismissed or 
discontinued is ordinarily not aggrieved by the judg- 
ment or decree subsequently rendered therein, and 
for this reason, as well as because he is no longer a 


—[§ 493. 
Nor does a judgment, order, 


But if a judgment or de- 
If, in his 


Ky.—Miller v. Pryse, 49 SW 776, 
20 KyL 1544. 

Mo.—McMurray v. State Bank, 74 
Mo. A. 394. 

[a] When the question of the lia- 
bility of a party is reserved, he is 
not aggrieved by the decree. Ed- 
munds v. Scott, 78 Va. 720. See also 
Matter of New York, 52 App. Div. 
478, 65 NYS 17; Little v. Bowen, 76 
Va. 724 (as to assessment upon 
property of objecting landowner). 


27. Ark.—Stuckey vy. Lindley, 84 
Ark. 594, 106 SW 482. 
Cal.—In re Fleming, 162 Cal. 524, 


123 P 284; Deiter v. Kiser, 162 Cal. 


S15 sh 122) Pp 469; Ridgeley v. Abbott 
Quicksilver Min. Cos” %, (Cal Unrep: 
Casiiez 0 05a 9) 1 833; Banca Vv. 
Towle, 8 Cal. « 229, $6 P 507. 
Pispeguincen ie Vv. ‘Hagan, 45 Colo. 
408, 101 P 402. 
Til. —Brueggemann v. Bruegge- 


mann, 119 Ill. A. 112 [app dism 215 
Ill. 509, 74 NE 800] (defendant in 
bill of interpleader adjudged to 
have no interest in fund in contro- 
versy). 

Mo.—Dixon v. Hunter, 204 Mo. 382, 
102 SW 970 (holding that, where, in 
a suit to determine title to real 
estate, the court adjudged that de- 
fendant had no interest in the prop- 
erty, he could not complain of the 
judgment in so far as it settled the 
title as between plaintiffs). 

Y.—Hall v. Brooks, 89 N. Y. 33. 

Okl.— Richardson v. Thompson, 40 
Okl. 348, 138 P 177 (holding that, 
where a "judgment that A had no in- 
terest in any part of the land in 
question other than the homestead 
had become final, an order relative 
to the partitioning of lands other 
than the homestead, being an order 
not affecting any of A’s substantial 
rights, was not a final order from 
which she could appeal). 

Tex.—Scott v. Farmers’, ete., Nat. 
Bank, (Civ. A.) 66 SW 485 [reh den 
(Civ. A.) 67 SW 343 (rev on other 


grounds 97 Tex. 31, ‘Ws SW 7, 104 
AmSR 835)]. 
[a] One who has aeliverce up 


property under an order of court and 
does not claim any interest therein, 
or in the proceedings, is not ag- 
grieved by the order. Hall vy. Brooks, 
89s NeiWeess 

No title to part see infra § 494. 

Necessity for interest in subject 
matter see supra § 480 et seq. 

Effect of transfer or devolution of 
interest see supra § 489. 

Fraudulent grantor or assignor see 
infra § 505. 

Mortgagors and mortgagees see in- 
fra § 506 

Mortgagor who has conveyed 
equity of redemption see infra § 506. 

28. Hackleman v. Hackleman, 199 
Tll. 84, 65 NE 113. 

Mortgagees see infra § 506. 

29. Bowlus v. Shanabarger, 19 Oh. 
CireCtnt37,710).Ohs Cite Dect 

30. Myers v. Myers, 86 App. Div. 
73, 88 NYS 2386. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 493-495] 


party, he cannot appeal or bring error to review the 
But he may be injuriously affected by 
the judgment or decree, and in such ease the general 


judgment.*1 


rule does not apply.*? 
Injunction. 


ing an injunction.®* 


thereby.*4 
Witness. 


him.%® 
[§ 494] 


_ 81. Vandeford v. Stovall, 117 Ala. 
344, 23 S 380; Cornish v. West, 89 
Minn. 360, 94 NW 1082; Jerry v. 
Blair, 62 App. Div. 590, 71 NYS 189; 
American Food Products Co. v. Win- 


ter, 147 Wis. 464, 133 NW 595. See 
also supra § 474. 
32. Ballard v. Kennedy, 34 Fla. 


483, 16 S 427 (holding that, where 
the heirs of a deceased mortgagor 
were made parties defendant, with 
the administrator of the decedent, 
to a bill for foreclosure of a mort- 
gage on the lands of the decedent, 
and their pleading to such bill was 
stricken out, and the bill subse- 
quently dismissed as to them, they 
were nevertheless so affected by the 
final decree against the administra- 
tor alone that they had the right to 
appeal therefrom, although not 
named as parties thereto). See supra 
§ 474. 

83. Stearns-Roger Mfg. Co. v. 
Brown, 114 Fed. 939, 52 CCA 559. 

34. Corn v. Greenberg, 181 Ill. A. 


669; West Side Hospital of Chicago 


v. Steele, 124 Ill. A. 524. 

[a] Where a creditor’s bill is filed 
against a judgment debtor, and an 
interlocutory injunction is granted 
restraining certain parties, joined as 
defendants, from paying money due 
the principal defendant, the principal 
defendant may appeal from the or- 


der. Corn v. Greenberg, 181 Ill. A. 
669. 
35. Matter of Dittman, 65 App. 


Div. 348, 72 NYS 886. 

36. See supra § 491. 

87. U. S.—Reid v. Pauly, 121 Fed. 
652, 58 CCA 152. 


Ala.—First Ave. Coal, ete., Co. v. 
Hite, 9 Ala. A. 251, 62 S 1018. 
Ida.—Phillips v. Salmon River 


Min., etc., Co., 9 Ida. 149, 72 P 886. 

Tll.—-Kingsland v. Koeppe, 13:7 11 
344, 28 NE 48, 13 LRA 649; Carr v. 
Miner, 40 Ill. 33; Fisk v. Carbonized 
Stone Co., 67 Dll. A. 327. 

Md.—Baer v. Robbins, 117 Md. 213, 
83 A 341; Turpin v. Derickson, 105 
Md. 620, 66 A 276. 

Mass. > _Szathmary v. Boston, etc., 
R. Co., 214 Mass. 42, 100 NE 1107; 
Cameron v. Kanrich, 201 Mass. 451, 
87 NE 605; Kingsley v. Delano, 172 
Mass. 37, 51 NE 186. 

Mo.—Scott v. Parkview Realty, etc., 
Co., 241 Mo. 112, 145 SW 48. 

N. J.—Blanchard v. Neill, (Ch.) 91 


A 811 

N. Y.—Mclintyre v. German Sav. 
Bank, 59 Hun 536, 13 NYS 674. 

N. C.— McCulloch v. North Caro- 
lina R. Co., 146 N. C. 316, 59 SE 882; 
Lenoir v. South, 32 N.C. 237. 

Or.—Multnomah County v. White, 
48 Or. 183, 81 P 388, 85 P 78 [rev 
reh 82 P 23]. 

R. I.—Hazard v. Hope Land Co., 
69 A 602, 849, 18 LRANS 293. 

Ss. D.—Sutton v. Consolidated Apex 
Min. Co., 12.S. D. 576, 82 NW 188. 

W. Va.—Hawkins v. Nuttallburgh 


As a rule, an appeal cannot be taken 
by one who is not directly or indirectly restrained 
from the performance of any act by an order grant- 
It is held, however, that it is 
not necessary, to entitle a defendant to appeal from 
such an order, that it shall be specifically against 
him, but it is sufficient if he is vitally affected 


In a proceeding to take depositions for 
use in a foreign court, the witness has a right to 
appeal as a party aggrieved from an order requiring 
him to answer certain questions propounded to 


(2) Judgment, Order, or Decree Preju- 
dicial in Part. Although a person cannot appeal or 


APPEAL AND ERROR 


only in part. 


[§ 495] (3) 


eral Rule. 


Coal, ete., 
520. 

And see other cases, as to partial 
recovery only, etc,, in following sec- 
tion. 

[a] That a party defeats a part of 
the relief asked for does not deprive 
him of the right to appeal from so 
much of the order as grants relief 
against him. McIntyre v. German 
Sav. Bank, 59 Hun 536, 13 NYS 674. 
And see Turpin v. Derickson, 105 Md. 
620, 66 A 276 (holding that the fact 
that a decree in an action against 
a defendant reformed a ratification 
of saie by the court to make it con- 
form to defendant’s deed, thus bene- 
fiting him somewhat, did not deprive 
him of an appeal therefrom, where 
the decree provided for other relief, 
and he had filed an answer thereto 
denying most of the material allega- 
tions). 

{b] 


Co., 66 W. Va. 415, 66 SE 


Setting aside verdict as in- 
adequate.—Under Gen. St. (1902) § 
806, authorizing the “party in whose 
favor the verdict was rendered” to 
appeal from the decision setting it 
aside as against the evidence, de- 
fendant may appeal from the de- 
cision setting aside the verdict as 
awarding inadequate damages. Stein- 
ert v. Whitcomb, 84 Conn. 262, 79 A 


675; McCann v. McGuire, 83 Conn. 
447, 76 A 1008. 
88. Sage v. Central R. Co. of 


Towa, 93 U.S. 412, 23 L. ed. 933; 

Hackley v. Hope, 4 Keyes (N. Y.) 

123; Idley v. Bowen, 11 Wend. (N. 

Y.) 227; Hone v.. Van Schaick, 7 

Paige (N. Y.) 221 [aff 20 Wend. 564]; 

ee v. Moreland, 6 Paige (N. Y.) 
73. 


[a] No title to or interest in part 
of land.—(1) Plaintiffs in an action 
to quiet title, having admitted that 
they could not show title to particu- 
lar tracts, are not aggrieved parties 
so far as the judgment relates to 
such tracts, within Code Civ. Proc. 
§ 9388, authorizing appeals by ag- 
grieved parties. Flannigan v. Towle, 
SRCall AR 2290 06 =Pisb0 Te 6-2), ueAnGa 
when a mechanic’s lien is adjudged 
against several lots, and is invalid 
as to one of them, a defendant is not 
entitled to complain of such inva- 
lidity on appeal, unless it appears 
that he has some interest in that 
lot. Othenin v. Brown, 66 Mo. A. 318. 

39. See infra § 496. 

40. U. S.—Midland Valley R. Co. 
v. Fulgham, 181 Fed. 91, 104 CCA 
151; Rogers v. Penobscot Min. Co., 
154 Fed. 606, 83 CCA 380; Guarantee 
Co. of North America v. Phenix Ins. 
Connl24 Wedi70,7 59 CCA 376. 

Ala.—Howell v. Howell, 177 Ala. 
502, 54 S 601; Freeman vy. Blount, 
172 Ala. 655, 658, 55 S 293 [cit Cyc]; 
Derrick v. Shaneyfelt, 152 Ala. 606, 
44 S 651; Kinney v. Reeves, 139 Ala. 
386, 36 S 22; Coleman vy. Butt, 130 
Ala. 266, 30 S’ 364. 

Ark.—Dunbar vy. Bell, 90 Ark. 316, 
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sue out a writ of error to review a judgment, order, 
or decree by which he is not .aggrieved,*® he may 
do so, except as shown in the foilowing section, to 
review and reverse one which is prejudicial to him, 
In other words, it is not necessary 
that he shall have been entirely defeated, or that 
the decision shall be wholly prejudicial to him.** 
But a party who is aggrieved by only one part of 
a judgment or decree cannot by appeal question an- 
other part which has no bearing or effect upon his 
rights or interests. 
parts of the judgment or decree as affect him.*% 


He can complain of only such 


Judgment, Order, or Decree in 


Favor of Appellant or Plaintiff in Error—(a) Gen- 
Although there are exceptional cases,?® 
the general rule is that a plaintiff or defendant can- 
not appeal or prosecute a writ of error from or to 
a judgment, order, or decree in his own favor,*° 


119 SW 670; Sumpter v. Buchanan, 
88 Ark. 118, 113 SW 809; De Graffen- 
reid v. St. Louis Southwestern R. Co., 
66 Ark. 260, 50 SW 272;-Watkins v. 
Martin, 24 Ark. 14, 81 AmD 59. 

Cal.—Peo. v. Wilson, 26 Cal. 128.. 

Colo.—Fischer v. Hanna, 21 Colo. 
9, 39 P 420; Hall v. Pay Rock Cons. 
Min. Co., 6 Colo. 81; Fehringer v. 
Martin, 22 Colo. A. 634, 126 .P 1131; 
Murto v. Lemon, 19 Colo. A. 313, 76 
P 541; Colorado Fuel, ete., Co. v. 
Knudson, 18 Colo. A. 383, WO" P1693 
Patrick v. Morrow, 18 Colo. A. 222° 
70 P 952; Northrop v. Jenison, 13 
Colo. A. 523,°,56 P* 187; Perdew. v. 
Creditors, 11-Colow AVIS 795272 iat: 
Sutton v. Jones, 9 Colo. A. 36, 47 
P 400; Bogert v. Adams, 5 Colo. A. 
510, 39 P 351. 

Conn.—Raymond v. Barker, 2 Root 
370; Holton v. Ruggles, 1 Root 318. 

D. C.—Washington Brick Co. v. 
Belt, 13 App. 202. 

Fla.— Witt v. Baars, 36 Fla. 119, 18 
S 330; Ward v. Bull, 1 Fla. 271. 

Ga.—Brush Electric Light, ete., Co. 
v. Wells, 113 Ga. 1010, 39 SE 478. 

Ill.—Peo. v. Dillon, 257 Ill. 68, 100 
NE 170; Pelouze v. Slaughter, 241 
Tle 2167" 89 2N BE 12594 Patt 142— Te AS 
657]; Union Drain Dist. v. Highway 
Comrs., 220 Ill. 176, 77 NE 71; Wil- 
liams v. Breitung, 216 Ill. 299, 74: 
NE 1060, 3 AnnCas 506 and note; 
Roby v. South Park Comrs., 215 Ill. 
200, 74 NE 125; Gray v. Jones, 178 
Ill. 169, 52 NE 941: 

Ind.—Clark v. Stout, 105 NE 569. 

Iowa.—Commercial Nat. Bank v. 
Gilinsky, 142 Iowa 178, 120 NW 476, 
134 AmSR 406; In re Jenks, 129 Iowa 
139, 105 NW 396. 

Ky.—Parkey v. Spencer, 105 SW 
872, 32 KyL 74; Trabue v. McKet- 
trick, 4 Bibb 180. 

Md.—Pennsylvania Boiler Works v. 
Thomas C. Basshor Co., 120 Md. 602, 
87 A 1043; Whitridge v. Pope, 110 
Md. 486, TIN 288; Coates v. Mackey, 
56 Md. "416; Worthington v. Hanson, 
12 Md. 443; Hanson v. Worthington, 
12 Md. 418; "Ringgold v. Barley, 5 Md. 
186, 59 AmD 107. 

Mass.—Lang ley “vi. *Conlans 212 
Mass. 135, 98 Ne 1064, AnnCasi913C 
421; Brown v. Brown, 208 Mass. 290, 
95 NE 465; Smith v. Dickinson, 140 
Mass. 171, 3 NE 40; Hayden v. Stone, 
112 Mass, 346. 

Pena —Fallman v. Gilman, 1 Minn. 

Mo.—Scott v. Parkview Realty, 
etc., Co. 241 Mo. 112, 145 SW 48; 
Patterson v. Patterson, 200 Mo. 335, 
98 SW 613; Kinealy v. Macklin, 67 
Mo. 95; Milbourne . v. Robison, 132 
Mo. A. 207, 110 SW 601. 

N. Y.—Hooper v. Beecher, 2 Silv. 
A. 1, 15 NE 742; Huking v. Whigam, 
136 App. Div. 675, 121 NYS 424; Law- 
rence v. Heylman, 111 App. Div. 848, 
98 NYS 121 [aff 189 N. Y. 673 mem, 
82 NE-.1128 mem]; Reichenberg v. 
Interurban R. Co., 45 Misc. 387, 90 
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since he is not aggrieved thereby,* 
of appeals in some jurisdictions, fo 


son that the statute allows appeals only to parties 


against whom judgment-is render 


ance with this rule a defendant cannot ordinarily 
appeal from a judgment or decree sustaining a de- 
murrer to or dismissing the bill, complaint, or peti- 


tion, since he is not aggrieved.** 


ant aggrieved by a voluntary dismissal or nonsuit.** 


NYS 384; Hughes v. Stickney, 13 
Wend. 280. 
N. C.—McCullers v. Wake County, 


158 N. C. 75, 73 SE 816, AnnCas1913 
D 507; McCulloch v. North Carolina 
R. Co., 146 N. C, 316, 59 SH 882; Hoke 
v. Carter, 34° N.C. 327. 

27 Oki. 


Okl.—Moon vy. Moon, 
nA 20 Oe 

Poawin eo (Ap Due aeOmeeahe 17 1 ee As 
S. D.—Woods v. Pollard? 14 S: 2D: 


44, 84 NW 214. 
Tex.—Carder v. Johnson, (Civ. A.) 
2 Patt aes 


245, 


109 SW _ 944. 


Va.—Hopkins v. Baker, 

Te als lO), ; 

Wash.—Schulze v. Oregon R., etc., 
Co., 41 Wash. 614, 84 P 587. 

W. Va.—Harrison  v. 
Bank, 9 W. Va. 424. .° 

Wis.—Larson v. Oisefos, 118 Wis. 
368, 95 NW 399. 

Can.—Ainslie Min., ete., Co. v. Mc- 
Dougall, 40 Can. S. C. 270. 

See Brock v. Kirkpatrick, 72 S. C. 
491, 52 SH 592. 

[a] Cross assignment of errors 
are within this rule. Midland Valley 
R. Co. v. Fulgham, 181 Fed. 91, 104 
CCA 151; Rogers v. Penobscot Min. 
Co., 154 Fed. 606, 83 CCA 380. 

41. See cases in preceding note; 
and infra this note. 

{a] Miscellaneous illustrations.— 
(1) Thus, where, upon two charges 
of fraud filed by a judgment creditor 


Farmers’ 


against his debtor pending such debt- 


or’s application to take the oath for 
the relief of poor debtors, the latter 
_ is convicted on one charge and ac- 
quitted on the other, and sentenced 
to jail, the creditor cannot appeal to 
the supreme court. Smith v. Dick- 
inson, 140 Mass. 171, 3 NE 40. (2) 
And a purchaser on a sale of land 
directed to be sold for division 
among the heirs of the deceased 
owner, who on the sale being re- 
ported filed exceptions to the sale, 
cannot complain of a judgment sus- 
taining the exceptions, setting aside 


the sale, and ordering a _ resale. 
Parkey v. Spence, 105 SW 3:72, 32 
KyL 74. 

[b] When a judgment is amended 


and corrected and entered upon a 
party’s own motion, it is for that 
party’s own benefit, and in such a 
case the party has no right of ap- 
peal. Reichenberg v. Interurban St. 
R. Co., 45 Mise. 387, 90 NYS 384. 

[ec] As against codefendant.—A 
party has no right to appeal as 
against his codefendant from a judg- 
ment in their favor. Lexington v. 
Home Constr. Co., 112 Ky. 70, 65 SW 
1, 23 KyL 1387. 

[d] Grant of new trial.—Where 
the court, on plaintiff’s appeal, de- 
cides that the granting of a new trial 
on the ground stated by the trial 
court was proper, no appeal lies by 
defendant from the refusal of the 
court to sustain other grounds for a 
new trial. Milbourne v. Robison, 132 
Mo. A. 207, 110 SW 601. See also 
Brush® Hlectric, Wight, etesaiCow v. 
Wells, 113 Ga. 1010, 39° SE 478. 

[el Where the relief asked by a 
cross bill is granted, defendant has 
no right of appeal. Gumaer y. Dra- 
per, 33 Colo. 122,79, P 1040. 

{f] Upon denying a motion with 
leave to renew, the resisting party is 
not aggrieved and cannot appeal 
from so much as grants leave to re- 
new. Union . Surety, ete. Co. v. 
Greater New York Amusement. Co., 
87 App. Div. 287, 84 NYS 286. 


APPEAL AND ERROR: 


1 and in the ease 
r the further rea- 
ed.42, In accord- 

[§ 496] 
Rule. 


(b) 


Nor is a defend- 


{g] A defendant who has_ ob- 
tained a verdict is not aggrieved by 
a ruling against him at the . trial. 
Hayden v. Stone, 112 Mass. 346. 

[h] Costs.—A party cannot com- 
plain of a judgment dividing the 
costs equally between him and oth- 
ers,” where he could have been ad- 
judged to pay all such costs. Per- 
dew v. Creditors, 11 Colo. A. 157, 52 
BP WATS 
See infra this section text and 


Ala.—Esslinger vy. Herring, 
147% Alla. 198) 40S 142) sikanimney, “vs 
Reeves, 139 Ala: 386, 36 S 22;. Cole- 
man v. Butt,,-130 Ala. 266, 30) S 364% 
Cottingham v. Greely, 123 Ala. 479, 
26 S 514; Watson v. Jones, 121 Ala. 
579, 25 S 720; Ferris v. Hoglan, 121 
Ala. 241, 25 S 834. 

D. C.—Washington Brick Co. 
Belt, 13 App. 202. 

Ill.—Manternach y. Studt, 230 Ill. 
356, 82 NE 829, 120 AmSR 310; Wil- 


Vv. 


liams v. Breitung, 216 Ill. 299, 74 
NE 1060, 8 AnnCas 506; Roby v. 
South Park Comrs., 215 I}. 200, 74 
NE 125. 


Ind.—Clark v. Stout, 105 NE 569; 
McCormick vy. State, 165 Ind. 639, 76 
INB).42935, (165,9ind. +7i1L iG NEie2.94 
(dismissal of mandamus proceed- 
ings). 

lowa.—Commercial Nat. Bank v. 
Gilinsky, 142 Iowa 178, 120 NW 476, 
134 AmSR 406. 

Md.—Whitridge v. Pope, 110 Md. 
486, 73 A 288 (dismissal of petition 
for mandamus); Worthington _ v. 
Hanson, 12 Md. 443 (dismissal of bill 
with costs). 

Mass.—Brown v. Brown, 209 Mass. 
388, 95 NE 796 (bill in effect dis- 
missed). 

Minn.—Cornish v. West, 89 Minn. 
360, 94 NW 1082; Fallman y. Gilman, 
1 Minn. 179. 

N. Y.—Huking v. Whigam, 136 App. 
Div. 675, 121 NYS 424; Jerry v. Blair, 
62 App. Div. 590, 71 NYS 189. 

N. C.—McCullers v. Wake County, 
158 N. C. 75, 73 SE 816, AnnCas1913D 


507. 
Okl.—Moon v. Moon, 27 Okl. 245, 
1172 200. 


Wash.—Schulze v. Oregon R., etc., 
Co., 41 Wash. 614, 84 P 587. 

Exceptions and limitations to rule 
see infra § 496. 

[a] Zllustrations.—(1) Thus, where 
the trial judge in the course cf a 
written opinion recites the facts 
as he finds them, and thereupon the 
petition is dismissed, defendant is 
not entitled to appeal from the over- 
ruling of his motion to eliminate 
certain statements from the opinion 
as not sustained by the evidence. 
Commercial Nat. Bank v. Gilinsky, 
142 Iowa 178, 120 NW 476, 134 AmSR 
406. (2) And defendant cannot ap- 
peal from a judgment dismissing the 
petition in condemnation proceedings, 
although such dismissal is had on 
petitioner’s motion, and for‘ unsound 
reasons, and after a refusal of the 
court to act on defendant’s motion 
to dismiss. Roby v. South Park 
Comrs., 215 Ill. 200, 74 NE:125. - @) 
And, where an action is dismissed as 
against certain defendants before 
verdict, but inadvertently a judgment 
is rendered against them all, and 
subsequently the court, by an order, 
eliminates the names of the defend- 
ants as to whom the action has been 
dismissed, defendants are not ag- 
grieved and cannot appeal from the 
order. Schulze vy. Oregon R., etc., 


ae FO 
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This rule has been so applied as to prevent an ap- 
peal merely for the purpose of having a decree in 
appellant’s favor affirmed,*® or for the purpose of 
having a question reserved determined.*® 


Exceptions and Limitations to 


A party may prosecute a writ of error to 
reverse a judgment which is in form or partly in 
his favor, if it does not give him all he is entitled 
to or is otherwise erroneous and prejudicial;** and 


Co., 41 Wash. 614, 84 P 587. (4) 
And, where an injunction which de- 
fendant opposes is denied, and the 
bill which seeks relief against him 
is dismissed at complainant’s costs, 
the decree is in defendant’s favor, 
and he, having obtained all that he 
claimed, has no appealable interest. 
Williams v. Breitung, 216 Ill. 299, 74 
NE 1060, 3 AnnCas 506. ; 

[b] One ground of demurrer or 
motion sustained and others over- 
ruled.—(1) Where defendant relies 
upon two grounds to defeat the claim 
of plaintiff, and the court finds 
against him on one, but sustains him 
on the other, and dismisses plaintiff's. 
petition, an appeal will not lie from 


a judgment in defendant’s favor. 
Moon v. Moon, 27 Okl. 245, 117 P 
200. (2) And where, to a bill in 


chancery, a single demurrer contain- 
ing several grounds is interposed, 
and one of the grounds of demurrer 
is sustained while all the other 
grounds are overruled, the effect of 
such decree is to sustain the whole 
demurrer and put the case out of 
court, unless the bill is amended; 
and from such decree the defendants 
cannot appeal. Howell v. Howell, 
171 Ala. 502, 54 S 601; Esslinger v. 
Herring, 147 Ala. 198, 40 S 142; Kin- 
ney v. Reeves, 139. Ala. 386, 36 S 22: 
Cottingham v. Greely, 123 Ala. 479, 
26 S 514; atson v. Jones, 121 Ala. 

HPI 2oWSs 120s 

[c] Dismissal as to one defendant. 
—Where an action is brought against 
two defendants, and dismissed by 
consent as to one, such defendant is ~ 
not a party aggrieved by the judg-. 
ment, and cannot appeal. Jerry v. 
Blair, 62 App. Div. 590, 71 NYS 189. 

[d] Appeal against codefendant.— 

A defendant who has not filed an 
answer cannot prosecute an appeal, 
as against a codefendant, from a 
judgment dismissing the petition 
against both. Lexington v. Home 
Constr. Co., 112 Ky. 70, 65 SW 1, 23 
KyL 1387. 
_ [le] Dismissal not on merits.—A 
judgment dismissing the complaint, 
but not on the merits, in a suit in 
equity, rendered after the court had 
reserved decision of the motion to 
dismiss because plaintiff had failed 
to prove facts constituting a cause 
of action in equity for the relief 
sought, is a judgment in favor of de- 
fendant, and he is not aggrieved be- 
cause it declares that it is not on the 
merits, since under Code Civ. Proc. § 
1209, a judgment of dismissal ren- 
dered on motion of defendant first 
made at the close of plaintiff’s evi- 
dence would not have been on the 
merits. Huking v. Whigam, 136 App. 
Dive 675,212 INYS 424 

{f] Of bill of interpleader.—Ap- 
peals cannot be taken by defendants 
in a bill of interpleader from its 
dismissal. Washington Brick Co. v. 
Belt; 13 Appy'@DeC@!) 2202: 

44. Florence, etc, R. Co. v. Ma- 
loney, 17 Colo. A. 526, 69 P 270; 
Leonard v.-Security Bldg. Co., 179 
Mo. A. 480, 162 SW 685; Holdridge v. 
Marsh, 28 Mo. A. 283. See supra § 


333. 

45. Green v. Blackwell,: 32 N. J. 
Kq. 768. 

46. State v. Waggoner, 88 Tenn: 


290, 12 SW_721. See also Sanders:v.. 
Datehs dOw, Way33 3 esiise77. 
47. U.S.—Capron v. Van 
2 Cranch 126, 2.L. ed. 229. ‘ 
Colo.—Colorado Fuel, ete., Co. v: 
Knudson, 18 Colo. A. 383, 70 P 698: 


Noorden; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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an appeal will lie in such a ease, under a statute 
giving the right of appeal from all judgments upon 
which a writ of error may be sued out or giving 
such right to any party, aggrieved.4* In some juris- 
dictions, however, the statute gives the right of ap- 
peal only to a party against whom judgment is ren- 
dered, and a party cannot appeal from a judgment } 
or decree in his favor, although it gives only par- 
tial relief or is for less than the amount claimed, 
the remedy in such ease, if any, being by writ of or 


Patrick v. Morrow, 18 Colo. A. 222, 
10) 5952 Morence, ete, Ra, Cou Vv. 
Maloney, 17 Colo. A. 526, 69 P 270. 

Conn.—Seymour y. Belden, 28 Conn. 
443. 

Fla.—Hale vy. Crowell, 2 Fla. 534, 
50 AmD 301;- Ward v. Bull, 1 Fla. 
272. 


Ill—Hartman v. Belleville, etc., 
R. Co., 64 Tll. 24; Thayer v. Finley, 
36 “Tl. 2623) Fuller? v:. Robb, °2'6) -111. 
246; Davidson v. Bond, 12 Ill. 8&4; 
Jones v. Wight, 5 Ill. 338, 39 AmD 
417; Teal v. Russell, 3 Ill. 319; Rosen- 
thal v. Chicago Bd. of Education, 141 
Til.) A. 134 [aff 239 Tih. (29; 87 NE 
878]; Wellington v. Wellington, 137 
Ill. A. 394; Fisk v. Carbonized Stone 
Costet- Ill: HAS 327; 

Ky.—Gentry*°v. (Barnett, 6 .T.. B. 
Mon. 118. 

N. J.—Blanchard v. Neill, 91 A 811. 

N. Y.—Parker v. Newland, 1 Hill 
87; Sarles v. Hyatt, 1 Cow. 253; In- 
galls v. Lord, 1 Cow. 240; Bissell v. 
Marshall, 6 Johns. 100. 

W. Va.— Hawkins v. Nuttallburg 
Coal, etc., ae 3 W. Va. 415, 416, 66 

E 520 [eit Cyc]. 

: Dre. sa onneon v. Jebb, 3 Burr 1772, 
97 Reprint 1091. | 

' fa]. Want of jurisdiction.—A party 
in whose favor a decree has been 
yendered may prosecute a writ of 
error to reverse the same where it 
was rendered without jurisdiction. 
Wellington v. Wellington, 137 Ill. A. 
394. 


b When judgment should be 
aeatnet all or none of the defend. 
ants, rendition of judgment in favor 
of one may be assigned as_ error 
Kingsland v. Koeppe, 137 Til. 344, 28 
NE 48, 13 LRA 649; Fisk v. Carbon- 
ized Stone Co., 67 Ill. A. 327. 

[ec] Verdict for plaintiff set aside, 
writ of error by defendant.—In an 
action under Code (1899) ¢ 103 § 5 
(Code [1906] § 3488), to recover for 
death by a wrongful act, if a ver- 
dict for plaintiff on conflicting evi- 
dence is, on his motion, against the 
objection of defendant, set aside be- 
cause of the smallness of the ver- 
dict, defendant, as a party aggrieved, 
may have a writ of error. Hawkins 
v. Nuttallburg oat etc., ‘Co.,, 66" W: 

. 415, 66 SE E 
Nea Ala.—First Ave. Coal, etc., Co. 
vy. Hite, 9 Ala. A./ 251, 62 S 1018. 

Ida.—Phillips v. Salmon River 
Wine. etc. Co,, | 9 ida. 149) 712 P 886. 

Tll.—Pelouze v. Slaughter, DAqee rie 
215, 89 NE 259 [aff 142 TEER UNE aS 
mem]; Carr v. Miner, 40 Ill. 33; Mes- 
ter Coal Co. v. Pope, 155 Ill. A. 667; 
Rosenthal v. Chicago Bd. of Educa- 
tion, 141 Ill. A. 134 [aff 239 Ill. 29, 

E 878]. 
Seba iba e ee vy. Reed, 117 Iowa 
NW 759. 
BOER ot pendieg es ct Gent: Re 
2 Sw i, 28 Ky , 
Dig Meer ‘y. Robbins, 117 Md. 213, 
341. 
oo cae -Seathnary v. Boston, etc., 
R:.Co:, 214 Mass. 42, 100 NE 1107; 
Cameron v. Kanrich, 201 Mass. 451, 
87 NE 605; Preston v. Henshaw, 192 
Mass. 34, 77 NE 1153; Kingsley v. 
Delano, 172 Mass. 37, 51 NH 186. 
.Mo.—Scott v. Parkview_ Realty, 


te.3.Co., 241 Mo. 112, 145 SW 48. 
ot J Miller vy. Martin, 8 N. J. L. 
201. } 
N! GC.—McCullock v. North Carolina 
Bebo" 146 i Cc. 316, 59 SE 882; 


9 


Lenoir v. South, 32 N. C..227. , 
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Or.—Multnomah County v. White, 
28 BOT pl Son CO meu los 

R. I.—Hazard v. Hope Land Co., 
69 A 602, 849, 18 LRANS 293. 

S. D.—Sutton v. Consolidated Apex 
Min. Co., 12 S. D. 576, 82 NW 188. 
Tex.—Martin v. German American 


Nat. Bank, (Civ. A.) 102 SW 181. 
Va.—Atkinson vy. McCormick, 76 
Van ols 
Wash.—Dane vy. Daniel, 28 Wash. 


155, 68 P 446. 

[a] Judgment of dismissal.—(1) 
Under such statutes a defendant may 
appeal from a judgment of dismis- 
sal, although it is a judgment in his 
favor, if it is erroneous and he is 
aggrieved thereby. Williams v. Brei- 
tung, 216 Ill. 299, 74 NE 1060, 3 Ann 
Cas 506 and note; Carney v. Reed, 
117 lowa 508, 91 NW 759; Atkinson 
v. McCormick; 76 7 Via. 791; Dane . xv. 
Daniel, 28 Wash 155, 68 P 446. (2) 
It is essential, ncwever. that defend- 
ant shall be prejudiced by the dis- 
missal Wuliiams y. Breitung, supra 
(holding that, where complainant 
dismissea his bil! by decree not re- 
citing that it was dismissed without 
prejudice, and the only prejudice to 
his interests which defendant insist- 
ed might occur was that another suit 
might be instituted against him for 
the same matte: such prejudice was 
not such as tec justify his appeal). 
And see supra § 495 text and note 
40. (3) But in Iowa, under Code § 
4101, authorizing an appeal to the 
supreme court from an order affect- 
ing a substantial right, in effect de- 
termining the action, and preventing 
a judgment from which an appeal 
might be taken, an appeal may be 
taken from an order permitting plain 
tiff te dismiss his action without 
prejudice after final submission to 
the court, contrary to the statute 
requiring a decision on the merits 
in such case. Carney v. Rees, 117 
Iowa. 508, 91 NW 759. 

[b]. Nonsuit on some counts.—An 
appeal from a judgment in favor of 
plaintiff on twe of the counts of his 
petition, and of nonsuit as to the 
others, will lie to review the judg- 
ment of nonsuit. Scott v. Parkview 
eae: etc., Co., 241 Mo. 112, 145 SW 

[c] In an action on a note held 
as collateral by an indorsee thereof, 
the maker may complain of the er- 
ror in not rendering judgment on the 
note, and in rendering judgment for 
the amount of the indebtedness se- 
cured by the note which was less 
than its face, for it subjects the 
maker to the annoyance and expense 
of another suit. Martin v. German 
American Nat. Bank, (Tex. Civ. A.) 
102 SW 181. 

[d] Suit for specific performance 
and injunction.—A complainant ask- 
ing for specific performance of an 
agreement for a lease and for an in- 
junction to restrain defendant from 
demising the premises to any other 
than complainant may, on the court 
denying specific performance and 
granting the injunction, appeal from 
the decree. Hazard v. Hope Land 
oe (R. I.) 69 A 602, 849, 18 LRANS 


93. 

[e] Set-off.— Where defendants 
filed a set-off which was allowed only 
in part, and plaintiff was granted a 
non pros. because judgment in his 
favor was less than the court’s. ju- 
risdiction, defendants were held to 


proceeding in error.*® 
by a declaration in the judgment that it is in his 
favor when in reality it is against him. He has the 
right to appeal from it to correct any errors.>° 

(4) Parties Not Served with Process 
and Not Appearing. 
named as a party in the pleadings, is not served 
with process and does not appear, may nevertheless 
be aggrieved by the judgment, order, or decree, and 
if so, he may appeal or bring error.*! 


A defendant is not affected 


A person who, although 


In some 


be entitled to appeal. Baer v. Rob- 
bine Le Midiy oiseeSismuAuo a te 

{f] Refusal to hold lien valid and 
enter decree foreclosing it.—Phillips 
v. Salmon River Min., ete, Co. 9 
Ida. 149, 72 P 886. 

[g] Judgment against one defend- 
ant only.—Under Rey. L. ¢ 173 § 97, 
allowing an appeal to the person ag- 
grieved by a judgment of an inferior 
court, plaintiff may appeal generally 
to the superior court from a judg- 
ment against one joint defendant and 
in favor of the other. Cameron vy. 
Kanrich, 201 Mass. 451, 87 NE 605. 

{h] A favorable verdict with an 
adverse, decree does not preclude an 
appeal. Hewes v. Baxter, 45 La. Ann. 
1049, 13 S 817. 

[i] Entry of “judgment satisfied.” 
—Where a judgment is rendered for 
plaintiff against his protest and the 
entry is “Judgment for plaintiff for 
$75, without costs by agreement,” 
and another entry recites “Judgment 
satisfied,’ the latter entry is not a 
part of the judgment of the court, 
and does not affect plaintiff’s right 
to appeal therefrom. Preston v. Hen- 
shaw. 192 Mass. 34, 77 NE 11538. 

49. Fischer v. Hanna, 21 Colo. 9, 
39 P 420; Harvey v. Travelers’ Ins. 
Co., 18 Colo. 354, 32 P 935; Vallette 
v. San Juan, etc., Min., 11 


such judgment 
was in favor of plaintiff and he was 
not entitled to »,appeal therefrom); 
Lockhaven Trust, ete, Co. v. U. S. 
Mortgage, etc, Co. 19 Colo. A. 28, 
73 P 409; Colorado Fuel, etc., Co. v. 
Knudson, 18 Colo. A. 383, 70 P 698; 
Patrick v. Morrow, 18 Colo. A. 222, 70 
P 952; Florence, etc., R. Co. v. Ma- 
Toney, 1%. ‘Colo rAn 526) 169% Paso. 
Northrop v. Jenison, 12 Colo. A. 523, 
56 P 187; Booth v. Domestic Water 
Co., 9 Colo. A. 495, 49 P 368; Carr v. 
Miner, 40 Ill. 83; Addix v. Fahne- 
stock, 15 Ill. 448 (holding that a 
statute which required appellant to 
enter into bond in a sum “sufficient 
to cover the amount of the judgment 
appealed from and all costs, and con- 
ditioned for the payment of the judg- 
ment, costs, interest, and damages, in 
case the judgment shall be affirmed,” 
only contemplated an appeal by the 
party against whom the judgment 
was rendered, and if a successful 
party was dissatisfied with his judg- 
ment the only mode by which he 
could have it reviewed was by writ 
of error). 

[a] Docketing cause on error.—In 
Colorado, when it appears that the 
court would have jurisdiction if the 
action had come up on writ of error, 
the cause will be docketed on error. 
Florence, ete., R. Co. v. Maloney, 17 
Colo. A. 526, 69 P 270. 

50. Hewes v. Baxter, 45 La. Ann. 
1049, 13 S 817. 

51.. Hansen v. Klicka, 78 Ill. A. 177 
(holding that, where a decree makes 
a person an apparent party, and re- 
cites service upon him by. publica- 
tion, establishes a lien on his land, 
and orders it sold, and the proceeds 
paid to others, he may resort to a 
writ of error to secure its reversal, 
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jurisdictions, however, it is held that one not served | 
with process and not appearing, and against whom, 
therefore, no jurisdiction is acquired, is not preju- 
diced or aggrieved by the judgment, order, or de- 
And one who, although 
named as a defendant in the pleadings, is not served 
with process, does not appear, and against whom — 
judgment is not rendered, or who is not mentioned 
cannot appeal or assign error.°® 

B. Particular Litigants and Persons in 
Particular Relations ’1—1. Attorneys or Solicitors 
Ags a rule an attorney or solicitor has 
no right, in his own name and on his own motion, to 
maintain an appeal or proceeding in error to re- 


eree, and cannot appeal.®? 


in the decree, 


[§. 498] 
and Clients.? 


‘view a judgment, order, or decree 


although he was not served with 
process in the suit). And see supra 


§ 427. 
52. MacGinniss v. Boston, etce., 
Cons. Copper, etc., Min. Co., 29 Mont. 


428, 75 P 89 (holding that a defend- 
ant over whom the district court ac- 
quired no jurisdiction by the service 
of process was not aggrieved by an 
order of such court granting’ an in- 


junction against him, and could 
not appeal therefrom); Houston v. 
Greensboro Lumber Co., 136 N. C. 


328, 48 SE 738 (holding ‘that the en- 
try of a special appearance for one 
not served with process, although 
named as a defendant, does not au- 
thorize counsel so appearing to ap- 
peal from a default judgment against 
his client). 

53. Moffett v. Hanner, 154 Ill. 649, 
39 NE 474. 

1. Amicus curiz see Amicus Cu- 
riz § 10. 

Officers of court see infra § 528. 

2. Authority of attorney to appeal 
for client see Attorney and Client [4 
Cye 940]. 

3. Ala.—Cook v. Adams, 27 Ala. 
294; Riddle v. Hanna, 25 Ala. 484. 

Cal.—Matter of Blythe, 103 Cal. 
350, 37 P 392 

y= Steger v. Steger, 165 Ill. 579, 
46 NE 888. 

Iowa.—Kuhn v. Downs, 156 Iowa 
247, 136 NW 199. 

Md.—National Park Bank y. Lana- 
han, 60 Md. 477. } 

Mich.—Besancon y. Brownson, 39 


Mich. 388. 

Pa.—Pereyra’s App., 126 Pa. 220, 
17 A 602. 

[a] For infants.—Attorneys can- 


not appeal for infants. Cook v. 
Adams, 27 Ala. 294; Riddle v. Hanna, 
25 Ala. 484. 

4 <Ala.—Pake v. Leinkauf Bank- 
ing Co., 65 S 139 (holding that attor- 
neys for an assignee for the benefit 
of creditors cannot, on his removal, 
appeal from a decree fixing their 
counsel fees). 

Cal.—Matter of Blythe, 103 Cal. 
S070 37). 2892. 

Ga.—Green v. Stringfellow, 50 Ga. 
486. 

Ill.—Steger v. Steger, 165 Ill. 579, 
46 NE 888 (solicitor who has ad- 
vanced master’s fees cannot appeal 
from order affecting them). 

TIowa.—Kuhn v. Downs, 156 Iowa 
247, 136 NW 199 (holding that an 
attorney for plaintiff in an action 
for partition is not entitled to ap- 
peal from an order refusing to tax 
his fee as costs, as such taxation 


is for the benefit of the party 
alone). 
Pa.—Pereyra’s App., 126 Pa. 220, 


17 A 602 (holding that, under a stat- 
ute requiring in all cases of partition 
the reasonable allowance for counsel 
fees to be taxed by the court, the 
allowance is made to plaintiff or pe- 
titioner, and not to the counsel, and 
an attorney cannot appeal from an 
order in such a case). 

5. lIowa.—Schnitker v. Schnitker, 
109 Iowa 349, 80 NW 403. 

N. Y.—Louden v. Louden, 65 How 
Pre4ss; 
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affected.* 


affecting the in- 


Fea sooussel v. Randolph, 11 Tex. 

Va.—Bohn v. Sheppard, 4 Munf. (18 
Va.) 403. 

Wash.—Jones v. Jones, 72 Wash. 
517, 130 P 1125 (holding that, under 
a statute allowing any party ag- 
grieved to appeal, attorneys can ap- 
peal from an order fixing their com- 
pensation pursuant to a stipulation 
authorizing the court to fix such com- 
pensation). 

See also In re Riviere, 7 Cal. A. 755, 
96 P 16; White v. Malcolm, 15 Md. 
529. Compare Green y. Stringfellow, 
50 Ga. 486 (holding that, where an 
instrument is produced, signed by 
plaintiff in error, stating that the 
case was carried to the supreme 
court without authority from him, 
and consenting to its dismissal, his 
counsel will not be permitted to pro- 
ceed with the litigation for the re- 
covery of fees except upon showing 
that the case had been settled by de- 
fendants in error with notice of the 
contract under which the counsel was 
to be compensated). 

[a] An attorney making a claim 
on a fund for services may appeal 
from ‘an order denying. his claim. 
Adams v. Woods, 8 Cal. 306. 

[b] Attorney for unknown or ab- 
sent heirs.—(1) An attorney appoint- 
ed by the court to represent unknown 
heirs has authority to prosecute a 
writ of error. Russell v? Randolph, 
11 Tex. 460. (2) And in Louisiana 
an attorney for absent heirs has a 
right to appeal.. Lewis v. Lewis, 129 
La. 638, 56 S 621. 

[c] A person appearing as attor- 
ney in fact for creditors of an intes- 
tate and opposing the grant of ad- 
ministration may appeal, although 
not interested in any other respect in 
the subject of controversy. Bohn v. 
Sheppard, 4 Munf. (18 Va.) 403. i 

[d] When an attorney has de- 
posited a fund as security for costs 
of an appeal, and not as a super- 
sedeas, the judgment debtor may ap- 
peal in his behalf from an order di- 
recting the clerk to pay the money 
in satisfaction of the judgment and 
costs accrued in the lower court. 
Mitchell v. Evans, 18 App. (D. C.) 

254 


[e] Where counsel fees in divorce 
cases are involved.—(1) Under the 
New York code the solicitor of a pe- 
titioner for divorce, although not a 
party to the action, may appeal from 
an order refusing him a counsel fee, 
upon a discontinuance of the pro- 
ceedings. Louden v. Louden, 65 How 
Pr (N. Y.) 411. (2) In Illinois, how- 
ever, where the right of appeal from 
the appellate court to the supreme 
court is given by Practice Act § 90 
(2) ‘Starr; &' -C.  Annot, “St. p77 1853), 
to parties only, the solicitor for a 
wife in a bill for separate mainte- 
nance cannot appeal from a judgment 
reversing an order against the hus- 
band for the payment of solicitor’s 
fees, when the wife refuses to ap- 
peal. Steger v. Steger, 165 Ill. 579, 
46 NE 888. (3) But, since the right 
to a writ of error is extended to 
chancery cases without restriction, 


‘motion that the cause, 


. ay ed 
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terests of his alien? even though his own hehe 
with respect to costs or fees may be incidentally 
In some jurisdictions, however, there .are 
exceptions to the rule where the right of the attor-* 
ney or solicitor to fees or other compensation is_ 
directly defeated or affected, and the rule does not 
apply where he is a party to the judgment, order, 
or decree appealed from.® 
where the attorney and not the chent is aggrieved, 
the appeal must be taken by: the attorney.® 

[§ 499] 2. Claimants of Property or Fund.’ 
claimant who is permitted to appear in a suit and 
maintain his title to the property or fund involved 
is to be regarded as a party, and is entitled to ap- 
peal;8 and a party who claims a particular fund 


And in some eases, 


A 


and is not limited to parties, counsel 
for the complainant in a divorce suit 
is entitled to the writ to review a 
judgment reversing a decree order- 
ing defendant to pay attorney’s fees 
to said counsel. Anderson y. Steger, 
173 Ill. 112, 50 NE 665. 

6. Schnitker v. Schnitker, 109 
Iowa 349, 80 NW 403; Pomeranz 


| Marcus, 86 App. Div. 321, 83 NYS 711, 


And see Barksdale v. Morgan, 34 App. 
(D. C.) 549 (denying executor’s right 
to appeal). 

[a] Application of rule.—(1) In 
New York, where a cause had been 
settled by the parties without knowl- 
edge of defendant’s attorney, and his 
which had 
been marked ‘“‘Settled,’’ be restored to 
the calendar for the purpose of pro- 
tecting his rights in regard to costs 
had been denied, an appeal from the 
order of denial purporting to be 
taken by defendant, and not by his 
attorney, was dismissed because not 
taken by a party aggrieved. Pomer-_ 
anz v. Marcus, 86 App. Div. 321, 83 
NYS 711. See also Cock v. Palmer, 
24 N. Y. Super. 658, 19 AbbPr 372 
(holding that the attorney should 


move to vacate entry of satisfaction). 


(2) But, where a motion for an order 
setting off costs awarded to defend- 
ant against a judgment in favor of 
plaintiff in another action was op- 
posed by defendant, through his at- 
torney, it was held, on an appeal by 
defendant, that a contention, that the 
objection that the order setting off 
costs was erroneous as against the 
attorney’s lien could not be consid- 
ered because defendant and not the 
attorney had appealed, was unten- 
able. Agricultural Ins. Co. v. Smith, 
112 App. Div. 840, 98 NYS 347. (3) 
Where a motion is made by defend- 
ant’s attorney in his own name to 
quash a fee bill issued against the 
property of plaintiff to satisfy the 
attorney’s fees and costs _ taxed 
against plaintiff, and the appeal from 
the rulings on such motion is taken 
by defendant and ‘not by his attor- 
ney, the appeal will be dismissed. 
Schnitker v. Schnitker, 109 Iowa 349, 
80 NW. 403. 

7, Claimants in proceeding for 
distribution of estate see infra § 511. 

Creditors see infra § 502. 

Interpleader see infra § 501. 

Interveners see infra § 500. 

gs. U. S—In re Michiaad, ise ee 
Co., 124 Fed. 727, 59 CCA’6 

Ala.—Jones_ v. Calloway t Ee Ala. 
46. 

Ill.—Richey v. Guild, 99 Ill. A. 
451. 

Tex.—Bass v. Fontleroy, 11 Tex. 
698. 

! Vir aiiptoninsey v. Bigelow, 23 Vt. 
04. 

[a] Where an application is made 
to a court to appoint a trustee, any 
person who claims the property al- 
Jeged to be trust property as his own 
has a right to appear and become a 
party, and to resist the appointment, 
and, if the decree is against him, to 
appeal. Bass v. Fontleroy, 11 Tex. 
698.” : 

Interveners see infra § 500. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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has a right to appeal from an order diverting the 
fund for-other purposes,® or adjudging it in favor 
It has been held that one 
who is not a party to a suit, but who claims the 
property or fund by title or right paramount, and 
whose title or right would not be affected by the 
judgment or decree, cannot appeal, either because 
he is not a party, or because he has no appealable 
interest.‘ But in some jurisdictions, where the right 
of appeal is not limited strictly to parties, an ag- 
grieved claimant may appeal, although not a party.’” 

[§ 500] 3. Interveners and Persons Denied Right 
One who has been allowed by order 


of another claimant.?° 


to Intervene. 
of the court to intervene in a cause, 


9... Hovey v. McDonald, 109 U. S. 
150, 3 SCt 136, 27 L. ed. 888; Armi- 
stead v. Armistead, (Tenn. Ch. A.) 61 
SW 1071. 

[a] Parties claiming an _ entire 
fund may appeal from an order di- 
recting a trustee to retain, until a 
further order of the court, a fund 
adjudged to belong to others. Reid 
v. Pauly, 121 Fed. 656, 58 CCA 152. 

[b] The contractor who has an 
interest in the fund in the hands of 
the owner may appeal from a judg- 
ment declaring a lien upon the prop- 
erty. Swift v. Martin, 20 Ill. A. 515. 


10. Anderson v. Groesbeck, 24 
Colo. 265, 50 P 1044. 
ll. Raleigh v. Rogers, 25 N. J. 


Eq. 506; Swackhamer vy. Kline, 25 N. 
J. Eg. 503; Hemmenway v. Corey, 16 
Vt. 225. And see Handley v. Ander- 
son, 5 Ind. T. 186, 82 SW 716. 

12. Herd v. Cist, 20 SW 1035, 14 
KyL 644; Pillot v. Cooper, 7 La. Ann. 
656; Guertin v. Gosslin, 27 Can. S. C. 
514 (appeal°from judgment of distri- 
bution not restricted to parties to 
suit). And see Massie v. Louque, 109 
La. 769, 33.S 764. See also supra § 


467. 

13. U. S.—Savannah v. Jesup, 106 
Us S..4563,.50 SCt 512, 27) Lis ed:;-2%6; 
Dexter Horton Nat. Bank v. Hawkins, 
190 Fed. 924, 111 CCA 514; Illinois 
Steel Co. v. Ramsey, 176 Fed. 853, 
100 CCA 328; Kirkpatrick v. Eastern 
Milling, ete., Co., 1385 Fed. 151; In 
re Michigan Cent. R. Co., 124 Fed. 
727, 59 CCA 643 (in railroad foreclo- 
sure suit); Tuttle v.. Claflin, 88 Fed. 
122, 31 CCA 419; Hamlin v. Toledo, 
etc., R. Co., 78 Fed. 664, 24 CCA 271, 
36 LRA 826. 

Ala.—Jones v. Calloway, 56 Ala. 46. 

Cal.—Stearns Ranchos Co. v. Mc-; 
Dowell, 134 Cal. 562, 66 P 724; Peo. 
v. Perris Irr. Dist., 132 Cal. 289, 64 
Pd99,) lice 

Ill.—O’Connell v. McClenathan, 248 
Tll. 350, 94 NE 21; Richey v. Guild, 
99 Ill. A. 451. 

Iowa.—In re Anderson, 125 Iowa 
670, 101 NW 510. > 

Nebr.— Moline, ete., Co. v. Hamil- 
ton, 56 Nebr. 132, 76 NW 455 (hold- 
ing that, where a third person files a 
petition of intervention in a replevin 
case in the county court and obtains 
leave to do so, but at the time of 
judgment his petition is dismissed, 
after a finding for plaintiff, this is an 
adjudication of the merits against 
him, and he may appeal from the 
judgment). 

Nev.—vVirgin v. Brubaker, 4 Nev. 
31. 

Tex.—Bass v. Fontleroy, 11 Tex. 
69 


8. 
vt.—Hutchinson v. Bigelow, 23 Vt. 


504. 

[a] After bill taken as confessed. 
—Persons who intervene after the 
bill is taken as confessed, but before 
a reference to a master, have a right 
to contend before the master and to 
except to his report and to appeal 
from a final decree therein. Ex p. 
Jordan, 94 U. S. 248, 24 L. ed. 123. 

{b] Creditors may intervene in 
eases of alleged fraud, although they 
may litigate the matter in a col- 
Jateral action and may appeal in the 
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ésts.18 


may appeal."4 


Sut... 


or who has been 


name of the defendants. 
Willard, 9 Pa. 89 

[ec] Special intervener to question 
jurisdiction.—But in Maryland, under 
Code art 5 § 26, permitting an appeal 
by a party from a final decree or 
order in equity, an applicant for a 
receiver in one suit is not entitled to 
appeal from the action of a separate 
court in a subsequent suit to which 
he was merely a special intervener to 
question the jurisdiction of the lat- 
ter court to entertain a suit for the 
same purpose. Preston v. Poe, 116 
Md. 1, 81 A 178. 

[ad] Municipal corporation allowed 
to intervene and set up claim for 
taxes in suit to foreclose railroad 
mortgage. Savannah v. Jesup, 106 U. 
$.1563, 2 SCt 512,.27 Le ed._ 276, 

[e] Attorney-general.—Parker 
State, 132 Ind. 419, 31 NE 1114. 

{f] Policyholders of insurance 
company.—Atty.-Gen. v. North Amer- 
icaqliinlins, Coy eins Nees¥cer2unGe ADD 
NCas 3038. 

{[g] Landlord may defend and ap- 
peal in tenant’s name.—Dutton v. 
Warschauer, 21 Cal. 609, 82 AmD 765. 

[h] It will be presumed that an 
order allowing persons to intervene 


Watson v. 


Vv. 


was made. Virgin v. Brubaker, 4 
Nev. 31. 

14. Brooks v. Doxey, 72 Ind. 327; 
In re Anderson, 125 Iowa 670, 101 
NW_ 510. 

[aj] When a debtor has filed an 


application for a respite, creditors 
who have filed petitions of interven- 
tion in the respite proceedings can- 
not appeal. Levy v. Creditors, 51 
La. Ann. 793, '25.S 541, 

15. U.S.—Guion v. Liverpool, etc., 
PnsyCorp109MU. Ss 1S aoe Ot LOS a air 
L. ed. 895; Reid v. Judges U. S. Cir. 
Ct., 175 Fed. 774, 99 CCA 600; Buel 
v. Farmers’ L. & T. Co., 104 Fed. 839, 
44 CCA 213. 

Cal.—Peo. v. Pfeiffer, 59 Cal. 89; 
Thorpe vy. North: Moneta Garden 
Lands Water Co., 12 Cal. A. 186, 106 
P 1107 (since he is not aggrieved by 
the judgment). 

Ind. T.—Handley v. Anderson, 5 
Ind. T. 186, 82 SW 716. 

Iowa.—Lorber v. Connor, 82 Iowa 
739, 47 NW 1006. 


La.—Field v. Mathison, 3 Rob. 38. 


Mo.—Warner v. Miller, 88 Mo. A. 
321. 

Nebr.—State v. Bloomfield State 
Bank, 1 Nebr. (Unoff.) 526, 95 NW 
(ial 


Tex.—Shackleford vy. Gates, 35 Tex. 
781. 

But see Phelps v. Long, 31 N. C. 
226 (appeal by casual ejector). 

[a] Writ of error.—His remedy, 
if any, because of the action of the 
court in striking his petition, is by 
writ of error. Lorber v. Connor, 82 
Iowa 739, 47 NW 1006; Phillips v. 
Shelton, 6 Iowa 545. 

{b] Dismissal by final judgment. 
—Where a complaint in intervention 
in an action at law is dismissed by 
the final judgment of the court on 
the ground that it does not state a 
cause of action, the intervener may 
review such judgment on writ of 
error. . S. v. Northwestern Dev. 
Co., 203 Fed. 960, 122 CCA 262. 
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treated as a party thereto, may appeal from a judg- 
ment, order, or decree therein affecting his inter- 
Although the judgment does not refer to 
them in terms, if it amounts to a finding adverse 
to them, persons who have been allowed to intervene 
But as.a rule one whose appheation 
to intervene, or to be admitted as a party defend- 
ant, in a suit has been rejected by the court cannot 
appeal from the final judgment rendered in the 
He may, however, appeal from the judg-- 
ment, order, or decree dismissing his petition or 
motion,'® unless he has no such interest as will sup- 
port an appeal or is not aggrieved,!7 or unless the 
judgment, order, or decree is not appealable because 


U. S—U. S. v. Northwestern 
Dev. Co., 203 Fed. 960, 122 CCA 262; 
de v. Philips, 107 Fed. 824, 46 CCA 


Ala.—Thornton vy. Highland Ave., 
ete. RijCo,094 Alas 353.01 OnSite 

Cal.—Coburn v. Smart, 53 Cal. 742; 
See also Thorpe v. North Moneta 
Garden Lands Water. Co., 12 Cal. A. 
L363 LOG. LOT. 

Ky.—Miller v. Wheeler, 147 Ky. 
131, 143 SW 1028. 

La.—Massie v. Louque, 109 La. 769, 
33 S 764. 

Md.—Hall v. Jack, 32 Md. 253 
(holding that a person claiming ta 
be entitled to a fund in controversy, 
who files his petition, asking to be 
permitted to intervene for the pro- 
tection of his rights, is a party with- 
in the meaning of the act of 1864, « ° 
156, and is entitled to appeal from 
the decree dismissing his petition, 
and directing the fund to be brought 
into court for distribution among 
other claimants). 


N. Y.—Dewsnap v. Matthews, 53 
Misc. 48, 102 NYS 945. 
Philippine.— Ortiz. v.'. Trent, 13 


Philippine 130. 

Tex.—Hammond v. Atlee, 15 Tex. 
Civ. A. 267, 39 SW 600. 

[a] An owner of the equity of re- 
demption of property of which a re- 
ceiver has been appointed may appeal 
from an order denying him leave to 
come in as a party defendant in the 
suit. Dewsnap v. Matthews, 53 
Mise. 48, 102 NYS 945. Intervention 
BcOe from mortgage see infra 


[b] Sureties.—Where the applica- 
tion of sureties to intervene in an 
action on an undertaking in replevin 
has been denied, they can appeal to 
the supreme court. Coburn y. Smart, 


53 Cal. 742. 
[c] Assignees; exceptions under 
Massachusetts practice.—Where a 


debt has been assigned by a credi- 
tor, and the debtor is summoned as 
his trustee, and the assignment is 
disclosed, and the court of common 
pleas refuses to let the assignee be- 
come a party, he may bring the ques- 
tion before the,supreme court by a 
bill of exceptions. Ammidown vy. 
Wheelock, 8 Pick. (Mass.) 470. 

[d] Casual ejector.—Where a per- 
son is sued as casual ejector, and 
the court improperly refuses him 
permission to plead, on the ground 
that he is bound to give a bond, un- 
der N. C. Rev. St. °c: 31s §-baand 
thereupon enters judgment by de- 
fault against him, he is entitled to 
ai ap Dea. Phelps v. Long, 31 N. C. 


[e] Right to appeal as interested 
third person under Louisiana statute. 
—-(1) Massie v. Louque, 109 La. 769, 
33 S 764. (2) Whether a stockholder 
of a corporation said to be insolvent, 
who has intervened pro interesse suo 
after trial of the oppositions to the 
receiver’s accounts, has sufficient in- 
terest to sustain his appeal, can be 
best determined after hearing on the 


merits.. Wenar v. Schwartz, 120 La. 
1, 44 S 902. 
17. Youle v. Thomas, 150 Cal. 676, 


677, 91 P 584 (holding that, since, in 


640 “F300 


diseretionary;!8 and when entitled to appeal, he 
may do so without waiting for the final judgment 
or decree in the cause.'® : 

Intervention after judgment. In the absence of 
a statute allowing persons not parties to a judg- 
ment to appeal therefrom, there can as a rule be no 
intervention for the purpose of an appeal after 
trial and judgment,?° especially where there is not 
shown any right to the thing in action or to its 
immediate use or control.2t But one who is in pos- 
session of property, and who intervenes before a 
motion for a writ of possession is made, may be al- 
lowed to contest the right to be put into possession 
and may appeal.?” 

[§ 501] 4. Parties to Interpleader. A party to 
an interpleader may appeal from a judgment or de- 
eree therein if he is aggrieved thereby,?? but not 
otherwise.24 If two claimants interplead to recover 
the possession of money paid into court by a third 
person, and the money is awarded to one of them, 
the other may appeal from such judgment, although 
he is not named therein.?> But an interpleader who 
has made no attempt to comply with the provisions 
of the statute for becoming a party has no standing 
on appeal;2¢ and on the dismissal of an interplea 


an action to determine a contest be- 
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the ten per cent attorney’s fees stipu- ] 


Oe a 
[$§ 500-502 — 


the interpleader may appeal from the judgment dis- 
missing his interplea, but not from a judgment to 
which he was not a party.27 Where one of the 
claimants of a fund in an interpleader suit is dis- 
missed for want of jurisdiction, the other claimant 
is not a ‘‘party aggrieved,’’ so as to be entitled to 
appeal from such determination;** and it has been 
held that, where, on a bill of interpleader, one of 
the defendants is adjudged to have no interest in 
the fund in controversy, he cannot complain as to 
the disposition made of such bill or of an award of 
costs out of the fund.?® The party instituting the 
interpleader has no interest in the determination of 
the question of ownership, and cannot appeal from 
the judgment, unless his personal interests are af- 
fected by the decree.®° If they are affected he may 
appeal; and the fact that one of the parties called 
on by the bill to litigate their rights does not ap- 
peal does not impair or destroy the right of com- 
plainants in the bill of interpleader.*+ 

[§ 502] 5. Creditors. As a rule a judgment or 
simple contract creditor of a party against whom 
a judgment is rendered, not being a party or privy 
to the action, cannot, simply as such, appeal or sue 
out a writ of error to review the judgment,®? unless 


nishee, who acquiesces, the inter- 


tween applicants to purchase public 
lands, interveners are not entitled to 
litigate, they are not parties ag- 
grieved by the judgments dismissing 
their complaints in intervention, and 
so cannot appeal therefrom); Bayley 
v. Clark, 153 Ill. A. 154 (holding that 
a party who has sought to intrude 
himself into litigation and who has 
no interest or direct claim of interest 
in the subject matter thereof has no 
right to appeal from an order striking 
his pleadings or pretended pleadings 
from the files, and an order granting 
a right of appeal is erroneous, and 
the perfected appeal will be _ dis- 
missed); Fiske v. Vaughn, 30 R. I. 
30S) 405 AeS 7. 

18. Ex p. Cutting, 94 U. S. 14, 24 
L. ed. 49; Hamlin v. Toledo, etc., R. 
Co., 78 Fed. 664, 24 CCA 271, 36 LRA 
$26. See supra § 288. 

[a] A bondholder, who with all 
other bondholders was represented in 
a suit in a federal court by the trus- 
tee in the mortgage securing the 
bonds, is not entitled as a matter of 
right to intervene and become a party 
for the purpose of taking an appeal 
from the decree entered, and the 
court will not be compelled by man- 
damus to admit him as such party 
where it has denied his petition 
therefor in the exercise of its discre- 
tion. Fink v. Bay Shore Terminal 
Co., 144 Fed. 837, 75 CCA 665 [aff 203 
UM Sea ieee Ot Ti, ol bvedss2o. 

19. Stich v. Dickinson, 38 Cal. 608; 
Hall v. Jack. 32 Md. 253; Keathly v. 
Branch, 84 N. C. 202. 

20. In re McDermott, 127 Cal. 450, 
59 P 783: Matter of Fontana, 85 Hun 
219, 32 NYS 956, 24 NYCivProc 354; 
Lapcevie v. Guardian F. Ins. Co., 43 
Pa. Super. 479. But see Re Hender- 
son, 23 Ont. L. 651, 19 OntWR 292, 2 
OntWN 1131. 

fa] A receiver of a partnership in 
bankruptcy who has no right to in- 
tervene in receivership proceedings 
in a state court cannot complain on 
appeal of supposed errors as to the 
interest of one of the partners. 
Southwell v. Church, 51 Tex. Civ. A. 
547, 111 SW 969. 

{b] A creditor or interested per- 
son “who was not a party to the spe- 
cial proceeding, but was entitled by 
law to be heard therein, ... may 
intervene and appeal.’”’ See Matter 
of Sullivan, 84 App. Div. 51, 82 NYS 
32. 

{e] Intervention to contest fees.— 
Where a receiver agrees that his at- 
torney shall receive five per cent of 


lated for in the obligations on which 
suits are to be brought, the receiver 
himself to have the other five per 
cent, and, after judgments are re- 
covered on such obligations, includ- 
ing the stipulated attorney’s fee, the 
attorney applies to the court to have 
his compensation fixed on the basis 
of the agreement, or for reasonable 
compensation, the judgment debtors 
who did not know of the arrange- 
ment as to fees may intervene to 
have the five per cent retained by 
the receiver refunded to them, and 
hence they may appeal from an or- 
der denying their prayer. Hammond 
Meee ek 15 Tex. Civ. A. 267, 39*SW 
[ad] In North Carolina, when judg- 
ment is entered against a person not 
a party to the action, he may treat 
the judgment as a nullity, or may 
make a special appearance and ap- 
peal. Loven v. Parson, 127 N. C. 301, 
37 SE 271; Blount v. Simmons, 118 
N. C. 9; 23 SH 923. But see Houston 
v. Greensboro Lumber Co., 136 N. C. 
328, 48 SE 738; Clark v. Deloach Mills 
Mie; Cov 110° N. Camisie Sr 58: 


21. Johnson y. Williams, 28 Ark. 
478. 
22. Thompson v. Campbell, 57 Ala. 


Bee Thompson vy. Campbell, 52 Ala. 
58 


23. Cooper v. Jones, 24 Ga. 473; 
Gross v. Strzyzowski, 124 Ill. A. 300; 
Brooks v. Doxey, 72 Ind. 327; Sulz- 
berger v. Seklir, 153 App. Div. 749, 
38 NYS 691. See generally Inter- 
pleader [23 Cyc 35]. 

24, Brueggemann v. Brueggemann, 
119 Ill. A. 112 [app dism 215 1ll. 509, 
74 NE 800]; Karabacek v. Richards, 
249 Mo. 608, 155 SW 777; Warner v. 
Miller, 88 Mo. A. 321; Crawford v. 
Shriver, 129 Pa. 239, 21 A 518. 

[a] Payment into court and dis- 
charge of plaintiff—The defendants 
in an action for interpleader, under 
Code Civ. Proc. § 820a, authorizing 
such action, may appeal from an or- 
der, made on an insufficient showing, 
which requires plaintiff to pay the 
money into court and discharges him 
from any further liability to any of 
the defendants on account thereof. 
Sulzberger v. Seklir, 153 App. Div. 
749, 188 NYS 691. 

{b] In garnishment.—Where plain- 
tiff summons a garnishee and his 
answer alleges the rights of a third 
person who is summoned to inter- 
plead, which he does,.and later his 
interplea is dismissed and judgment 
is thereafter given against the gar- 


pleader cannot appeal from the judg- 
ment against the garnishee, as he is 
a stranger to that proceeding. Warner 
v. Miller, 88 Mo. A. 321. 

25. Brooks v. Doxey, 72 Ind. 327. 
And_see O’Connell vy. McClenathan, 
248 Ill. 350, 94 NE 21; State v. Righ- 
tor, 35 La. Ann. 515. 

[a] A garnishment creditor of one 
of the defendants to a bill of inter- 
pleader, who is himself a party to 
the bill, claiming an interest in the 
fund in question, may appeal from 
the decree which by reason of being 
adverse to his debtor is likewise ad- 
verse to himself. Gross y. Strzyzow- 
ski, 124 Ill. A. 300. 


26. Handley v. Anderson, 5 Ind. 
T. 186, 82 SW 716. 
27. Peo. v. Pfeiffer, 59 Cal. 89; 


Warner v. Miller, 88 Mo. A. 321. 

28. Karabacek v. Richards, 249° 
Mo. 608, 155 SW 777. 

29. Brueggemann vy. Brueggemann, 
119 Til. A. 112 [app dism 215 Til. 509; 
74 NE 800]. 

30. Crawford v. Shriver, 139 Pa. 
239, 20 TAC Le: 


31. Cooper v. Jones, 24 Ga. 473. 
32. <Ala.—Weller v. Rensford, 164 
Ala. 312, 51 S 344 (creditors of es- 


tate); Roden v. Jasper, 122 Ala. 374, 
25 S$ 198; Stout v. Ward, 10 Ala. 628. 
errr t re Crook, 125 Cal. 459, 58 

Ill.—Scott v. Great Western Coal, 
eter, Co., 223-111 271, 479 INES "532" Mic- 
Intyre v. Sholty, 139 Ill. 171, 29 NE 
43; India-Rubber Co. v. C. J. Smith, 


ete., Co. 75 Ill. A. 222; Wallace v. 
ae ete:, 1 Stove Co., 746 MwA 


lowa.—In re Lund, 104 NW 1139; 
Phillips v. Shelton, 6 Iowa 545. 

Mass.—Leyland vy. Leyland, 186 
Mass. 420, 71 NE 794. 

N. J.—Clapp v. Ely, 27 N. J... 555: 
Sherer’ v/4 Collins, 17 INS*SS e181: 
Evans yv. Adams, 15 N. J. t.)373% 
Black v. Kirgan}715 .N. 2% 45,528 
AmD 394. 

N. Y.—Matter of Bristol, 16-AbbPr 
397; Martin v. Kanouse, 2 AbbPr 390; 
De Ruyter v. St. Peter’s Church, 3 
Barb. Ch. 119 [aff 3 N. Y. 238]. : 

Pa.—Smith® v.+ Reiff, : 20 )Pa.e:364; 
Hauer’s App., 5 Watts & S. 4738. 

Ss. D.—Cable v. Magpie Gold Min. 
Co., 22 S. D. 566, 119 NW 174. 

{a] No privity.—No creditor of 
any one, whether a corporation or in- 
dividual, against whom a judgment 
has been recovered, has a right, in 
the name of such corporation or in- 
dividual, to prosecute a writ of error. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 502] 


a statute, or the practice in the partiaular jurisdic- 
gives him a right of appeal as a person ag- 
grieved by the judgment, although not a party to 
But, where the creditor has intervened 
or otherwise been made a party,** or a quasi party,®° 


tion, g 


the eause.®? 


There is no privity. McIntyre v. 
Sholty, 139 Ill. 171, 29 NE-43. 
_ {b] A creditor ‘of the heir at law 
is not entitled to appeal from. the 
probate of a will.. Smith. y.. Brad- 
street, 16 Pick. (Mass.) 264. 

{c] A creditor of a corporation 
dissolved on a proper petition by the 
stockholders, who has not made him- 
self a party to the record, except by 
a petition for an order to compel the 
Payment of his debt, cannot appeal 
from the order appointing a receiver. 
Roden v. Jasper Town, 122 Ala. 374, 
25.S 198. See also De Ruyter v. St. 
ede! Church;, 3° Barbs-Chr -GNe- Ye) 

{d] In proceedings for settlement 
of an administrator’s accounts, where 
one creditor alone appears, makes ob- 
jection to an allowance, and saves an 
exception, but does not. appeal, other 
creditors may not appeal. In re 
Lund, (Iowa) 104 NW 1139. 

{e] Suspending right to execution. 
—Where plaintiff obtains judgment 
against a company whose property is 
in the hands of a receiver, the fact 
that the court suspends plaintiff's 
right to an execution, and requires 
the judgment to be certified to the 
court having control of the receiver- 
ship, is not ground for appeal by de- 
fendant. International, etc., eR OXos 
v. McRae, 82 Tex. 614, 18 SW 672, 27 
AmSR 926. 

Mortgage creditors see infra § 506. 

33. Stricklin v. Galloway, 99 Ark. 
56, 137 SW 804; Payne v. Ferguson, 
23 La. Ann. 581; State v. Judge, 13 
La. Ann. 199; Livingston v. White, 2 
La. Ann. 902; Compton v..Compton, 6 
Rob. (La.) Lee pea hey Lord v. Cole, 5 


Mart. (La.) 5 
[a] By the practice of Pennsyl- 
vania, judgment creditors of a de- 


ceased insolvent are permitted to ap- 
peal from an award against him but 
it must be in his name and with his 
rigHts only, except that they may 
avoid fraud and collusion between 
plaintiff and defendant, or his repre- 
sentatives, so far as they affect the 
creditors. Watson -v. Willard, 9 Pa. 
89. See supra § 467. 

[b] A creditor of distributees has 
a right to appeal from proceedings 
taken in succession, when the de- 
erees, if permitted to stand, would 
affect the proceedings taken by 
the creditor to execute a judgment 
against distributees. Bothick’s Succ., 
110 La. 109, 34.S 163. 

[ec] A creditor of a defendant hus- 
band (1) may appeal from a judg- 
ment in favor of his wife for sepa- 
ration of property and for a money 
demand when the judgment deprives 
the creditor of all means of realizing 
his claim. Cooley v. Cooley, 38 La. 
Ann. 195. (2) And a creditor of a 
husband may appeal from a judg- 
ment rendered against him in favor 
of his wife on his confession alone 
and urge its invalidity. Witherell v. 
Witherell, Mann. Unrep. Cas. (La.) 


172. 
Ill.— Gross v. Strzyzowski, 124 
T]...A. 300. 

La.—Dalton v.- Viosea, 22.La. Ann. 
251 (holding that a plaintiff in a rule, 
by alleging that a third party is an 
attaching creditor, and making such 
party a defendant in the rule, is 
estopped from denying that he is a 
creditor, and such creditor, therefore, 
can appeal from the judgment on the 
rule 

Nobr. —Blair State Bank v. Stewart, 
57, Nebr. 58, 77 NW. 370. 

N. H—Barker v. Barker, 39 N. H. 
408. 

N. Y.—Atty.-Gen. v. North America 
L..Ins. Co., 77 N. ¥. 297, 6 AbbNCas 
293. 

Oh.—Bowlus v. Shanabarger, 19 Oh. 
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Cir Cts i387) L0eiOh? 2Cirse Dec, 167 
(action to set aside a fraudulent con- 
veyance). 

Vt.—Chaffee v. Malarkee, 26 Vt. 
242 (where subsequent attaching 
creditors came in and defended the 
suit). 

Interpleader see supra § 501. 

Intervention see supra § 500. 

[a] Filing claims with receiver.— 
In a proceeding by creditors, under 


‘Hurd Rev. St. (1905) p 501 ¢ 32 §-25, 


for the dissolution of a corporation 
and the appointment of a receiver, 
the mere filing of claims with the 
receiver by other creditors is not 
sufficient to make them parties to 
the record, entitling them to sue out 


a writ of error. Scott v. Great 
Western cd ete., Cory 2232 The !2 Tu, 
79 NE 53 

35. 


Wr 8-2 Swiliame v. Morgan, 111 
U.. S. 684, 4° SCt 638, 28:4. ed. 559 


Ala.—Pearson Ve ‘Darrington, 32 
Ala, $227; 
Khe ala so v. Dzialynski, 14 Fla. 


Ill.— Derrick v. Lamar Ins. Co., 74 
Tll. 404. 

N. J.—Blake v. Domestic Mfg. Co., 
64 N. J. Eq. 480, 38 A 241.° 

WwW. Va.—Feamster v. Withrow, 9 
W. Va. 296. 

[a] Quasi parties within this rule 
(1) are creditors who, in the prog- 
ress of the settlement of an estate, 
are required to come in and prove 
their debts (Pearson v. Darrington, 
32 Ala. 227; and infra. this section); 
(2) ereditors, coming in before a 
master in chancery, to whom a cred- 
itor’s bill has beén referred to take 
proofs of all claims against the es- 
tate of defendant, having claims dis- 
allowed on exceptions to the report 
(Derrick v. Lamar Ins. Co., 74 Ill. 
404); (8) and persons interested in 
the allowance or distribution of 
funds’ the control of which is in- 
volved in the suit (Zinn y. Dzialyn- 


ski, 14 Fla. 187; Adkins vy. Baker, 7 
Ga. 56; Swift v. Martin, 20 Ill. A. 
515; Columbia~-Finance,.etce., Co. v. 


Morgan, 44 SW 389, 628, 45 SW 65, 
19 KyL 1761; Hayward v. Graham 
Book, ete., Co., 59 Mo. A. 4538; Blake 
v. Domestic Mfg. Co., 64. N. J. Eq. 
480, 38 A 241; Metropolis Nat. Bank 
v. Svrague, 21 N. J. Eq. 458; Harland 
v. Newcombe, 2.Oh. Cir. Ct..330, 1 Oh. 
Cir. Dec. 514; Feamster v. Withrow, 9 
W. Va. 296; Williams v. Morgan, 111 
U. S. 684, 4 SCt 638, 28 L. ed. 559). 

[b] A party who claims to be en- 
titled to be paid by. preference over 
other creditors may appeal from an 
order confirming a receiver’s sale. 
New Orleans v. Peake, 52 Fed. 74, 2 
CCA 626 [aff 60 Fed. 127, 8 CCA 516]. 

[ec]. Creditors of a corporation 
which, as a part of its assets, owns 
stock in another company, are di- 
rectly interested in protecting the 
latter company against unfounded 
claims, and may appeal from judg- 
ments respecting them. Blake v. Do- 
mestic Mfg. Co., 64 N. J. Eq. 480, 38 
A 241. 

[ad] The Pennsylvania act of June 
16, 1836, relating to the. distribution 
of the proceeds of sheriffs’ sales, em- 
braces only judgment or lien credi- 
tors of defendant in execution. His 
contract creditors, who have acquired 
no judgment or lien, are strangers to 
questions of distribution, and have 
no right to be admitted or heard, 
and are not entitled to a writ of 
error. Smith v. Reiff, 20 Pa. 364. 

Mortgage creditors see infra § 506. 

386. Ga.—Berry v. Miller, 52 Ga. 
644 (holding. that, where there are 
two contesting creditors over a fund 
in court, and it is ordered that the 
sheriff pay a certain amount of the 
same on a judgment in favor of one, 


to the action or proceeding, 
apply. In any ease, however, the creditor cannot 
appeal or bring error if he is not aggrieved by the 
judgment or order of which he complains.*° 
tors who appear and prove their debts against a 
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this rule does not 


Credi- 


provided he retains a sufficiency to 
answer the claim of the other,” the 
latter cannot complain that he is in- 
jured by such order if the sheriff has 
to act on it, it is at his peril, and 
cannot affect the final rights of the 
excepting creditor). 
eee .—Anderson y. Briscoe, 12 Bush 
Md.—Wagner v. Freeny, 123 Md. 
24, 90 A 774; Pennsylvania Boiler 
Works v. Thomas C. Basshor Co., 120 
Md. 602, 87 A 10438. 
Mass.—Leyland = v. 186 
Mass. 420, 71 NE 794. ‘ 
N. J.—Parker v. Reynolds, 32 N. J- 
Eq. 290. ‘ 
N. Y.—Horton v. Thomas McNally 
Cot, 155" App. ‘Dive’ 322; 140’ INWSesaw 
i apn den 156 -App. Div. 887, 140 NYS 
24 


j. 

ee I.—Smith v. Whaley, 27 R. I. 
185, 61 A 173 

S. D.—Gales v. Plankinton Bank, 13 
S. D. 622, 84 NW 192. 

[a] Attaching creditors cannot ap- 
peal from an order appointing a re- 
ceiver when their rights under the 
attachments are amply protected by 
the order. Gales v. Plankinton Bank, 
13 S. D. 622, 84 NW 192. 

[b] Wife with decree for alimony. 
—Where the wife of a minor under 
guardianship has obtained a divorce, 
with a decree for alimony, prior to 
the settlement of the guardian’s ac- 
count on the husband’s becoming of 
age, but she has neither brought suit 
against the guardian, attached the 
ward’s estate, nor levied an execu- 
tion, she is not a party aggrieved, 
so as to be entitled to appeal from 
a probate decree settling the guar- 
dian’s accounts, although she be re- 
garded as a creditor of the ward. 
Leyland yv. Leyland, 186 Mass. 420, 
71 NE 794. 

[ec] Appointment of receiver.—A 
judgment creditor whose execution 
has been levied upon the property of 
his debtor has no right of appeal 
from an order appointing a receiver 
of the property of his debtor, where 
such order in no way interferes with 
the title or possession of the officer. 
India-Rubber Co. v. C. J. Smith, etc., 
Come TS aN As (22.26 

{d] Insolvency not shown.—Where 
the record shows that, upon account- 
ing of receivers of a partnership, 
there is a large fund for distribution, 
and does not show that the firm is 
insolvent, or that the claims of the 
creditors cannot be wholly paid, a 
creditor has no such interest as en- 
titles him to appeal from an order 
allowing a fee to the solicitor who 
filed, on behalf of one of the copart- 
ners, the bill for dissolution and ap- 
pointment of.a receiver. Wagner v. 
Freeny, 123 Md. 24, 90 A 774. 

{e] Judgment or order in favor of 
creditors becoming parties to bill.— 
Where creditors of a corporation be- 
come parties plaintiff to a bill for 
the appointment of a receiver with- 
out filing a supplemental bill, they 
become parties to the original bill, 


Leyland, 


and cannot appeal from orders 
prayed for in that bill. Pennsyl- 
vania Boiler Works v. Thomas; C. 


Basshor Co., 120 Md. 602, 87 A 1043. 

{[f] Refusal of insolvency court to 
permit other creditors to withdraw 
consent to discharge of insolvent.— 
A creditor is not a party aggrieved 
by the refusal of the insolvency court 
to permit certain creditors to with- 
draw their assent to the discharge of 
the insolvent, within the meaning of 
Pub. St. ¢ 157 § 15, giving the su- 
preme judicial court supervising ju- 


risdiction of insolvency matters on 
proper process of any party ag- 
grieved. Clarke v. Stanwood, 166 


Mass. 379, 44 NE 537, 34 LRA 378. 
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decedent’s estate °7 or in insolvency ** may appeal; 
and, when the statute allows persons interested in 
the estate to appeal if aggrieved by the order, a 
creditor may appeal from an order granting admin- 
istration or distribution.*® General creditors of a 
testator are not aggrieved by an order to sell the 
testator’s land to pay his debts,*® but those who 
have a lien on property sold may appeal from an 
order confirming a sale when the price will be in- 
sufficient to pay their claim and the sale is alleged 
to have been unfair and illegal.44 One creditor has 
no right of appeal from an allowance of the claim 
of another creditor against the estate of a debtor 
who makes a settlement by composition proceedings 
in insolvency,*? but a creditor may appeal from an 
order allowing a claim by an administrator against 
the estate, if the personal estate is not sufficient to 
pay all the debts.4® An attachment creditor of a 
minor, who has acquired a lien upon funds in the 
hands of the guardian not paid over to the ward, 
may appeal from a decree allowing the account of 
the guardian,‘* and a ereditor may appeal from a 
judgment adverse to a surety who has been indem- 
nified by his principal.t® Subsequent attaching 
creditors who have been allowed to appear and 
defend their interests in the name of the nominal 
party may prosecute an appeal.*® Creditors who 
do not become parties to a ereditors’ bill until the 
time to appeal has expired cannot appeal from a 
decree thereon;** but when one ereditor may sue 
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for the benefit of all creditors, he may appeal and 
the relief granted will be for the benefit of all eredi- 
tors.48 ‘ 

[§ 503] 
Debtors in insolvency, bankruptey, probate, or other 
proceedings cannot appeal from judgments or orders 
by which they are not aggrieved;*® nor, as a rule, 
can they appeal in proceedings to which they are 
not parties.’ A debtor of a decedent’s estate can- 
not appeal from an order appointing a certain per- 
son administrator;>! nor can an alleged insolvent 
appeal from an order upon a contest between an un- 
secured and a secured creditor.°? It has been held 
that a defendant who receives his discharge in bank- 
ruptey or insolvency pending an action, and who 
is protected by such discharge, has no further in- 
terest therein, and cannot appeal or bring error to 
review a judgment rendered against him prior to 
his discharge.®* But whether the mere adjudication 
of bankruptey or insolvency or the execution of an 
assignment for the benefit of creditors deprives the 
bankrupt of such interest as is requisite to an ap- 
peal is a disputed question. In some eases it is 
held that he cannot appeal or bring error, but the 
appeal or writ of error must be taken or brought in 
the name of the trustee or assignee,°* while in other 
cases it is held that the debtor may appeal or bring 
error, either in his own name or in the name of the 
trustee or assignee, particularly where he retains an 
interest which is affected by the judgment or order.5® 


~ [8§ 502-503 


6. Debtors, Bankrupts, and Insolvents. — 


87. Pearson v. Darrington, 32 Ala. 
227; Wallace v. Chieago, etc., Stove 
Co., 46 Ill. A. 571. 

38. Hospes. v. Northwestern Mfg., 
etc., Co., 41 Minn. 256, 43 NW 180; 
Anonymous, 18 AbbPr (N. Y.) 87; 
Reamer’s App., 18 Pa. 510: 

[a] But one creditor cannot ap- 
peal from a decree of the court of 
insolvency granting a discharge to 
the insolvent and refusing to allow 
an examination of the insolvent, per- 
sonally, concerning his property. Ex 
p. Morgan, 78 Me. 36, 2 A 135; In re 
Hoyt, 76 Me. 394. 

39. Stricklin v. Galloway, 99 Ark. 
56, 137 SW 804; Clark’s Succ., 30 La. 
Ann. 801; Stebbins v. Palmer, 1 Pick. 
(Mass.) 71, 11 AmD 146. 

[a] In New York, (1) under Code 
Civ. Proc. § 2569, which provides that 
a creditor of, or a person interested 
in, the estate or fund affected by a 
decree or order of the surrogate, who 
was not a party to the special pro- 
ceeding, but was entitled by law to 
be heard therein on his application, 
may intervene and appeal, a person 
intending to take such an appeal need 
not first seek to intervene and be- 
come a party by means of a petition. 
Matter of Sullivan, 84 App. Div. 51, 
82 NYS 382. (2) A city to whom 
taxes are due by the administrator 
is “a creditor of, or person interested 
in, the estate,” within the meaning 
of such section. Matter of Sullivan, 
supra. 

i dd v. Reynolds, 32 N. J. 
0 


41. National Bank of Metropolis 
v. Sprague, 21 N. J. Eq. 458. 
42. In re Tolman, 83 Me. 352, 22 


A 244, 

43. Stevenson vy. Schriver, 9 Gill 
& J. (Md) 324. 

44, Clark v. Courser, 29 N. H. 170. 

45. Blair State Bank vy. Stewart, 
57 Nebr. 58, 77 NW 370. 

46. Barker v. Barker, 39 N. H. 408. 

47. McKinnon vy. Wolfenden, 78 
Wis. 237, 47 NW 436. 

48. Bowlus v. Shanabarger, 19 
Oh. Cirs Cti137, 910 Oh. Cirk Decl s16%: 

49. Cal.—Schino v. Cinquina, 7 Cal. 
A. 244, 94 P 83 (supplementary pro- 
ceedings). 

Mass.—Swan vy. Picquet, 3 Pick. 
443. : 


Minn.—In re Hardy, 35 Minn. 193, 
28 NW 219. -- 

N. Y.—Foster v. Prince, 8 AbbPr 
407 (judgment dektor cannot appeal 
from an order subjecting a debt due 
him to the payment of the judgment). 

Pa.—Good’s Insolvency, 21 Pa. 
Super. 625 (insolvent). 

Wis.—Bragg v. Blewett, 99 Wis. 
348, 74 NW 807 (order approving re- 
port of receiver and discharging him 
and his bondsmen). 

50. Gomprecht v. Scott, 55 NYS 
239 [aff 27 Misc. 192, 57 NYS 799] 
(holding that the judgment debtor, 
not having been a party to a motion 
to compel the receiver in supplemen- 
tary proceedings to pay over money 
collected to a third person, cannot 
appeal from an order denying the 
same). 

51. Swan v. Picquet, 3 Pick. 
(Mass.) 443; In re Hardy, 35 Minn. 
193, 28 NW 219 

52. Good's 
Super. 625. 

53. Knox v. Exchange Bank, 12 
Wall. (U. S.) 379; 20 L. ed. 287; Kelly 
v. Israel, 11 Paige (N. Y.) 147. But 
see Wheeless v. Fisk, 28 La. Ann. 731. 

[a] When court fails to notice 
plea.— Where, pending a suit to fore- 
close a deed of trust, defendant filed 
his petition and received his dis- 
charge in bankruptcy, it was held 
that he had the right of appeal from 
a final decree against him for plain- 
tiff's demand in the foreclosure suit, 
the court having failed to notice his 
plea, notwithstanding the bankrupt- 
cy. Young v. Cardwell, 6 Lea (Tenn.) 
195. 
[b] When defendant is not pro- 
tected by discharge.—A tutor, against 
whom a judgment has been rendered 
for an amount due the minor, and 
who has’ subsequently been dis- 
charged under the bankrupt act, not 
being protected by the proceedings 
in bankruptcy, may appeal from the 
judgment against him. Collins v. 
Marshall, 10 Rob. (la.) 112. 

54. Ala.—Bailey v: McIntyre, 43 
Ala. 664, 

Dak.—Sioux Falls Nat. Bank v. 
Sioux Falls First Nat. Bank, 6 Dak. 
113, 50 NW 829. 

Pb ort be v. Greenbaum, 95 Ill. 


Insolvency, hee Pa, 


‘Sale by the grantee’s trustee. 


Ky.—Chinn vy. Curtis, 71 SW 923, 
ot ear 1563; Parks v. Doty, 13 Bush 


gob Knight |v. Callender, 10 La. 


[a] Where an assignee for the 


‘benefit of creditors does not appeal 


from.a judgment subjecting certain 
land to the payment of a creditor’s 
claim, the debtor cannot complain, it 
being immaterial to him whether the 
property is applied to the claim of 
a particular creditor, or pro rata to 
all of his creditors. Chinn v. Curtis, 
71 SW 923, 24 KyL 1563. ‘ 

55. O’Neil v. Dougherty, 46 Cal. 
575; Francis v. Burnett, 84 Ky. 23; 
Sanford v. Sanford, 58 N. Y. 67, 17 
AmR 206; Thomson vy. Fairfield, 21 
NYS 712; Barger v. Buckland, 28 
Gratt. (69 Va.) 850. 

[a] A defendant in attachment 
who, subsequent to the attachment, 
conveyed all his estate in trust for 
his creditors generally may appeal 
from a judgment sustaining the at- 
tachment, as he may have a right, 
in case the attachment is discharged, 
to sue for malicious — prosecution. 
Francis v. Burnett, 84 Ky. 23 

[b] Where trustee has taken no 
action.—And it has been held that an 
appeal from a decree in partition by 
defendant will not be dismissed on 
the ground that his trustee in bank- 
ruptey was the proper appellant, 
where, although an intervening /peti- 
tion as trustee was filed, there was 
no evidence that intervener was trus- 
tee, or that there was any proceed- 
ing in the federal district court, or 
that he did anything in the case. 
Richardson vy. Trubey, 250 Ill. 577, 
95° NE} 971: 

[c] Interest retained in deed to 
trustee.—In Turpin v. Derickson, 105 
Md. 620, 66 A 276, a trustee reported 
to the court and had ratified a sale 
of a farm to two parties. Afterward 
he made a deed to only one of them. 
This grantee subsequently deeded all 
his property to a trustee for the 
benefit of his creditors, who sold the 
farm to various persons. <A decree 
was rendered reforming the ratifica- 
tion of the sale by the court to con- 
form to the deed, and ratifying the 
It was 
held that the grantee should not be 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Where a receiver is appointed for the property of 
a debtor, the latter has a sufficient interest in the 
subject matter of the litigation to entitle bim to 
appeal from an order fixing the compensation to be 
paid to the receiver;°® and where, on the resigna- 
tion of a receiver, his account is allowed and his 
successor is directed to pay over a portion of the 
fund to him, the owner of the property is the real 
party in interest, and is entitled to except to the 
report and appeal from such deeree.®* 

[§ 504] 7. In Garnishment Proceedings.®* A gar- 
mishee is a party to the proceedings between the 
ereditor and principal defendant, and may appeal 
if aggrieved by the judgment or order;°? or he may 
* sue out a writ of error;®° but since a garnishee has 
no interest in the controversy between the plaintiff 
and the principal defendant further than to see that 
there is a judgment which is so far free from in- 
validity as not to be void, he cannot complain of 
errors or irregularities in the principal action which 
do not affect him,*t and a garnishee who elaims no 
interest in the fund cannot appeal from the judg- 
deprived of an appeal from the de- 


cree because he had deeded his in- 


terest to a trustee, who had admitted | ing v. Wayne, 
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ment against him for errors affecting only the prin- 
cipal defendant or third persons.°? The prineipal 
defendant may appeal from a judgment against the 
garnishee or trustee if aggrieved thereby;°? and 
plaintiff may appeal from a judgment in favor of 
the garnishee.** 

[§ 505] 8. Fraudulent Grantor or Assignor. As 
a general rule one who has made a conveyance or 
assignment of his property has no such interest in 
the property as will entitle him to appeal from a 
judgment or decree setting the conveyance or as- 
signment aside as in fraud of ereditors.°° Under 
some circumstances, however, he may be aggrieved, 
and, if so, he may appeal.®® 

[§ 506] 9. Mortgagors, Mortgagees, and Their 
Grantees or Assignees. A mortgagor or mortgagee 
may appeal or sue out a writ of error to reverse 
a judgment, order, or decree in relation to or affect- 
ing the mortgaged property if he is a party, when 
this is required by the statute,®” and if he has an 
interest and is prejudiced or aggrieved by the judg- 
ment, order, or decree,®® but not otherwise.*® The 


from a judgment subjecting funds |a creditors’ bill, the assignment was 
admitted to be in his hands. 
45 SW 517, 770, 20 


Spald- | declared void as against creditors, a 


receiver was appointed, and the 


the allegations of the bill upon which 
the decree was rendered, in his an- 
swer thereto, and had proved their 
truth as a witness, where by the 
terms of his deed to the trustee the 
latter was to reconvey to him the 
surplus remaining after his creditors’ 
claims had been satisfied. 

[d] Exempt property.—A trustee 
in bankruptcy having no concern in 
exempt property, the bankrupt has 
the right to question an order for the 
sale of the homestead and the pay- 
ment of its value to him, according 
to mortality tables. Richardson v. 
Trubey, 250 Ill. 577, 95 NE 971: 

56. Polk v. Johnson, 167 Ind. 548, 
78 NE 652, 79 NE. 491. 

57. Polk v. Johnson, (Ind.’A.) 76 
NE 634. 

58. Garnishment creditor of one 
of defendants to bill of interpleader 
see supra § 501 

Interpleader 
§ 501. 

59. U. S. Express Co. vy. Hurlock, 
120 Md. 107, 87. A. 834 (foreign cor- 
poration summoned as garnishee of 
a nonresident stockholder); Steven- 
son y. Standard Adding Mach. Co., 
150 Mo. A. 555, 131 SW 162; Santa 
Fé Pac. R.. Co. v. Bossut, 10-N. M. 
322, 62 P 977; Kaylor v. Brunswick, 
6 Heisk. (Tenn.) 235; Clark v. Wil- 
liams, 2 Humphr. (Tenn.) 303. 

60. Haughton y. Allen, 1N. C. 364. 

61. Ga.—Exchange Bank v. Free- 
man, 89-Ga. 771, 15 SE 693. 

Ind.—Earl v. Matheney, 60 Ind. 202. 

La.—Germania Sav. Bank v. Peu- 
ser, 40 La.. Ann. 796, 5 S 75; Hanna v. 
Lauring, 10 Mart. 568, 183 AmD 339. 

ge ae CATS Bank v. Young, 53 Me. 
555. 

N. Y.—Hall v. Brooks, 89 N.Y. 33. 

Wash.—Durk v. Scully, 41 Wash. 
357, 83 P 426. 

62. Germania Say. Bank vy. Peu- 
ser, 40 La. Ann. 796, 5 S 75 (judg- 
ment ordering payment of fund to 
the sheriff there to abide determina- 
tion of the claim of an intervener); 
Rochereau v. Guidry, 24 La. Ann. 
294; Alamo Ice Co. v. Yancey, 66 Tex. 
187, 18 SW 499 (for error in dis- 
missing petition of intervener); Durk 
v. Scully, 41 Wash. 357, 83 P 426 
(holding that a judgment in garnish- 
ment proceedings that an intervener 
therein was entitled to receive the 
money in controversy in the hands 
of the garnishee in a certain sum 
was not a judgment against the gar- 
nishee from which the latter could 
appeal). 

[a] An executor who has been 
Zarnished has no right of appeal 


in garnishment see 


KyL 147. 

[b] If a garnishee answers and 
admits owing the debtor the amount 
of the debt, he has no ground for 
complaint on judgment being entered 
for such amount, even though the 
debtor has paid a part. thereof. 
gt v. Wachowski, 171 Ill. A. 
457. 
68. Provost v. Piche, 93 Me. 455, 
45 A 506 (in trustee process); Mc- 
Geary v. Huff, 31 Pa. Super. 401 
(holding that, where an attachment 
execution has been served both upon 
the defendant and the garnishee, and 
both appeal, and judgment has been 
entered against the garnishee on an- 
swers held to be insufficient, defend- 
ant may maintain an appeal from 
the judgment, although he filed no 
plea eo nomine, but simply a petition 
asking dissolution of the attachment 
on the ground that the money cov- 
ered thereby did not belong to him, 
but belonged to other persons); Ka- 
lisky v. Currey, 9 Baxt. (Tenn.) 214 
(although garnishee does not com- 
plain); Badger Lumber Co. v, Stern, 
123 Wis. 618, 101 NW 10938, 3 AnnCas 
802. But compare Kellogg v. Waite, 
99 Mass. 501 (to the effect that the 
defendant has no right of appeal 
from a judgment charging a trustee 
in a foreign attachment); Wachter’s 
Case, 1 Walk. (Pa.) 267 (holding 
that, where judgment upon the an- 
swers is entered against a garnishee, 
the original defendant .cannot ap- 
peal). 

[a] Where defendant denies in- 
debtedness of garnishee.—Where, in 
a garnishment proceeding, the gar- 
nishee answers, admitting an indebt- 
edness to the debtor which the latter 
denies, claiming that the garnishee 
at the time he answered the writ was 
neither indebted nor in possession of 
effects belonging to him, the debtor 
has no. sufficient interest to entitle 
him to appeal from the judgment. 
Baughn.v. J. B. McKee Co., (Tex. 
Civ. A.) 124 SW 732. 

64. Clark v. Williams, 2 Humphr. 
(Tenn.) 303. 

65. Manhard Hardware Co. _v. 
Rothschild, 121 Mich, 657, 80 NW 
707; Beckhard v. Rudolph, 68 N. J. 
Eq. 749, 68 A 708; Hunt v. Childress, 
5 Lea (Tenn.) 247. See also Fraudu- 
lent Conveyances [20 Cyc. 833]. 

66. Reed v. Baker, 42 Mich. 272, 
3 NW 959 (holding that, where A 
assigned a claim which he held 
against an estate to his wife, in con- 
sideration, as he testified, of money 
due from him to her, but, on a pro- 
ceeding against him in the nature of 


transfer to A of the money due to 
him from the estate, or any interfer- 
ence with it by A or his wife, was 
enjoined, A could appeal from this 
order, as it would not protect him 
from proceedings by his wife to en- 
force her rights under the assign- 
ment). 

67. See supra § 466 et seq. 

68. Andrews vy. Stelle, 22 N. J. Eq. 
478; Northwestern Mut. L. Ins. Co. 
v. Park Hotel Co., 37 Wis. 125 (hold- 
ing that a mortgagor may appeal 
from a judgment which takes from 
him the collection and administration 
of the income of the mortgaged prem- 
ises, pending the sale and the statu- 
tory right of redemption). 

69. Gandy v. Coleman, 196 Ill. 189, 
68 NE 625; Rau v. Robertson, 58 Md. 
506; Kiefer v. Winkens, 3 Daly (N. 
YO 91 SO ow Pr Aes 

[a] Mortgagor who has conveyed 
equity of redemption.—(1) As a rule 
a mortgagor who has disposed of his 
equity of redemption cannot appeal 
from a decree passed for the sale of 


the mortgaged premises. McDonald 
v.. Workmen’s Bldg. Assoc., 60 Md. 


589; Rau v. Robertson, 58 Md.. 506; 
Kiefer v. Winkens, 3 Daly (N. Y.) 191, 
39 HowPr 176. (2) Nor, where his 
grantee has assumed the mortgage, 
can he complain of a decree in the 
foreclosure suit setting aside a con- 
veyance of the premises by his gran- 
tee and revesting title in him, and. 
settling the relative rights of such 


grantee and the latter’s' grantee. 
Gandy v. Coleman, 196 Ill. 189, 63 
NE 625. (3) But he may be entitled 


to join his wife in an appeal, where 
she has an inchoate right of dower. 
Kiefer v.  Winkens, supra (holding 
that a party to a decree of fore- 
closure and sale, who has parted with 
his interest subsequently to the 
commencement of the suit, but prior 
to the entry of the decree, cannot, in 
his own right, maintain an appeal 
from the decree, but where his wife 
who is also a party to the suit still 
has an inchoate right of dower in 
the subject of the suit he may unite 
with her in such an appeal). (4) 
And a mortgagor who, having sold 
his equity of redemption, is made a 
party, and sets up the defense of 
usury on a foreclosure proceeding, 
has a right to appeal from a decree 
against him, because the decree 
would bar him from setting up the 
same defense to a suit on the bond. 
Andrews v. Stelle, 22 N. J. Eq. 478. 
(5) A defendant in a suit to fore- 
close a mortgage, who had sold all 
his interest in the property before 
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same rule determines the nght of a mortgagee or 
the beneficiaries in a trust deed to appeal or sue 
And the owner of the equity 
of redemption may appeal from an order denying 
him leave to come in as a party defendant in a suit 
in which a receiver of the mortgaged property has 
been appointed, or from a judgment denying his 
application for leave to redeem from a foreclosure 


out a writ of error.?° 


sale.?? 


[§ 507] 10. Executors and Administrators. 
executor or administrator has the same right as any 


the suit was brought, and against 
whom no personal or deficiency judg- 
ment was rendered, is not aggrieved 
either by the judgment or by an or- 
der allowing plaintiff receiver’s costs 
and fees, in such sense as to entitle 
him to appeal from either the judg- 
ment or the order. Ridgley v. Ab- 
bott Quicksilver Min. Co., 7 Cal. Un- 
rep. Cas. 200, 79 P 838. 
Cal.—In re Crooks, 125 Cal. 

A OMe Sane. 8 9: 

Ill.—Hackleman v. Hackleman, 199 
Ill. 84, 65 NE 1138. 

Iowa.—White v. Hampton, 13 Iowa 
259 (in suit to redeem). 

N. Y.—Stern v. Marcuse, 128 App. 
Div: 169, 112 NYS 653: 

N 118 _N: C. 


. C.—Faison v. Hardy, 
142, 23 SE 959. 

Wis.— J. L.. Gates Land Co. v. Olds, 
112 Wis. 268, 87 NW 1088. 

[a] TIllustrations.— (1) THUS (2 
mortgagee who obtains full relief in 
a suit to foreclose his mortgage can- 
not complain of an error in award- 
ing compensation to a receiver ap- 
pointed to take charge of the prop- 
erty mortgaged. Broughton v. Shiv- 
ers, 152 Ala. 368, 44 S 469. (2) And 
plaintiff in an action to foreclose a 
mortgage on two tracts owned by 
different persons, not being a party 
aggrieved by an order that one tract 
be sold first, if it brings enough to 
pay the full amount, cannot appeal 
therefrom. Stern v. Marcuse; 128 
App. Div. 169; 112 NYS. 653. (3) A 
mortgagee of the property of a dece- 
dent cannot appeal from a decree au- 
thorizing a sale of an unmortgaged 
portion of the estate for the payment 
of legacies. Patterson’s App., (Pa.) 
16 A 38. (4) And a mortgagee of a 

'testatrix cannot appeal from an or- 
der of distribution without affirma- 
tively showing his interest’ therein. 
in.re Crooks, (25 Cal"459,758 Pi-89. 
(5) Parties whose only interest ina 
suit is the payment of money se- 
cured by a trust deed cannot appeal 
from a judgment declaring a parol 
trust in the equity of redemption. 
Faison v. Hardy, 118 N. C. 142,.23 
SE 959. 

[b] A mortgage creditor of an as- 
signed estate may prosecute an ap- 
peal from a judgment affecting the 
unencumbered property where the 
mortgaged property is insufficient to 
satisfy his debt. Columbia Finance, 
etc., Co. v. Morgan, 44 SW 389, 628, 
45 SW 65, 19 KyL 1761. 

[c] Mortgagee not a party.—A 
judgment in ejectment that plaintiff 
recover the premises on condition 
that he pay the amount of certain 
taxes to defendant cannot affect the 
rights of a third person, not a party 
to the action, under a mortgage exe- 
cuted by defendant and _ recorded 
prior to its commencement; and the 
supreme court cannot examine any 
errors in the record on which it rests 
on a writ of error sued out by him. 
Jn tan'Gates Land 2Co;, -v., Olds;e112 
Wis. 268, 87 NW 1088. 

{[d] A mortgagee who has as- 
Signed his interest in the mortgage 
has no right to appeal from a de- 
cree directing a sale and distribution 
of the proceeds among lien claim- 
ants. Burns vy. Phinney, 53 Minn. 
431, 55 NW 540. 

[e] Beneficiaries not aggrieved.— 
Chicago, ete, R. Co. v. White, 36 
Mont. 437, 98 P 350. 
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{f] In action to quiet title.— 
Where plaintiff in an action to quiet 
title, after decree on default, sold the 
land, taking a mortgage to secure the 
unpaid balance, and the case was re- 
opened by. defendants, and a decree 
was entered giving title to defend- 
ants, it was held that the decree was 
prejudicial to plaintiff in depriving 
him of the lien of his mortgage, and 
he was therefore entitled to appeal 
therefrom. Hackleman v. Hackle- 
man, 199 Ill. 84, 65 NE 113. . 

71. Dewsnap v. Matthews, 53 Misc. 
48, 102 NYS 945. 

147 Ky. 


72. Miller v. 
131, 143 SW 1028. 

[a] A chattel mortgagee who has 
been directed by final decree to sur- 
render his chattel mortgage and ac- 
cept a return of the consideration 
has no interest in the mortgaged 
chattels, and hence cannot appeal 
from a decree foreclosing: the lien 
upon chattels for storage charges, 
even though he has not surrendered 
his mortgage as directed. Rhode Is- 
land Warehouse Co. v. W. H. Holt 
Mfg. Co., 36 R.. I. 192, 89 A; 706. 


Wheeler, 


73. Ark.—Johnson vy. Bates, 82 
Ark. 284,.101 SW 412. 
Cal.—Imn re Murphy, 145 Cal. 464, 


78 P 960 (appeal allowed where ex- 
ecutors interested personally and for 
creditors); In re Levy, 141 Cal. 646, 
75 P 301, 99 AmSR 92; In re Smith, 
117 Cal. 505, 49 P 456. 

Mich.—In re Parr, 161 Mich. 244, 
126 NW 197; Clifton vy. Keeler, 158 
Mich. 615, 123 NW 22. 

Mont.—In re Davis, 27 Mont. 235, 
TOE een. 

N. Y.—Skidmore v. Gueutal, 143 
App. Div. 407, 128 NYS 402; Matter 
of Rayner, 93 App. Div. 114, 87 NYS 
23; Bliss v. Fosdick, 76 Hun 508, 27 
NYS 1053; Peo... v. Newcomb, 75 Misc. 
258.) 13d 4 IN Men Lol: 

Or.—In re Smith, 43 Or. 595, 73 P 
3060, (0 133. 

R. I.—Tillinghast v. Brown Univ., 
DAR Odes DT Ob ATS Oks 
eae ae re Clark, 79 Vt. £62.64 A 
231: 

W. Va.—O’Connor y. O’€onnor, 45 
W. Va. 354, 32 SE 276; Hutchinson v. 
Landcraft, 4 W. Va. 312. 

Wis.—lIn re Hyde, 157 Wis. 462, 145 
NW 1079 (holding that.an executor 
may appeal from an order or a judg- 
ment of the county court which, in 
his judgment, does injustice to a 
residuary legatee, without the con- 
sent or participation of his coexecu- 
tor, under St. [1913] § 4031, giving 
an appeal to an executor’ or any per- 
son aggrieved); Cowan v. Beans, 155 
Wis. 417, 144 NW 1129; McKenney v. 
Minahan, 119 Wis. 651, 97 NW. 489; 
Reinig v. Hecht, 58 Wis. 212, 16 NW 
548. ; 

[a] Judgment of intermediate 
court on trial de novo.—Where a con- 
tested claim against an estate is tried 
de novo in the circuit court on ap- 
peal from the determination of the 
commissioners on claims, the execu- 
tor may appeal from the circuit court 
judgment, even though he did not 
appeal from the probate’ court. 
Poles App., 176 Mich. 407, 142 NW 
561. ‘ 


74. <Ariz.—In re Sims, 14 Ariz. 1, 
123 ate ie 3 

Cal.—In re Williams, 122 Cal. 76, 
54 P 386. 


Colo.—Wilson vy. Colo. Univ., 46 


other person to appeal or sue out a writ of error 
in his representative capacity if in such capacity 
he is interested and is a party or person aggrieved 
by the judgment, order, or decree complained of,’* 
but not if he has no interest in the matter or if he 
is not aggrieved.'4 
bring error to reverse a judgment, order, or decree 
against his decedent, in an action brought by or 
against the latter, in the same manner as the dece- 
dent might have done,® if he has been made a 


As a rule he may appeal or 


Colo. 100, 102 P 1088; Virden v. Hub- 
bard, 87 Colo. '37, 86 P1138. 

D. C.—Barksdale v. Morgan, 34 
App. 549. 

Ill.—McCollister v. Greene County 
Nat. Bank, 171 Ill. 608, 49 NE 704. 

Ind.—Case v. Deal, 177 Ind. 288, 98 
NE 56. ; 

La.—King’s Succe., 124 La. 805, 50 
S 735; Decoux’s Succe.,.5 La. Ann. 140. 

‘Me.—Stilphen’s App., 100 Me. 146, 
60 A. 888, 4 AnnCas 158; Sherer v. 


Sherer, 93 Me. 210, 44 A 899, 74 Am’ 


SR 339. ; 

Md.—Smith v. Warrenfeltz, 116 
Md. 116, 81 A 275; Grabill v. Plum- 
mer, 295) Md. -56,62.A 823: 

Minn.—Kellogge v. Chicago, etc., R. 
Co.,-126 Minn. 31, 147 NW 667. 

N.. Y.—Isham_ v. New York Assoc. 


Div. 234, 1385 NYS 143; Matter of 
Richmond, 63 App. Div. 488, 71 NYS 
Wash.—Cairns v. 


59 
Wash. 130, 109 P 334. 

[a] Individual liability for costs. 
—An order declaring one suing as 
administratrix liable individually for 
costs of an action, although unneces- 
sary, did not render plaintiff a party 
aggrieved, she being clearly liable in 
the absence of the order. Lakin v. 
SaaS 132 App. Div. 557, 116 NYS 

{b] A foreign administrator who 
has no right to maintain an action 
for wrongful death in the state of 
his appointment, nor in = the state 
where the injury occurred, and con- 
sequently not in this state, is not 
aggrieved by an order in a ‘suit 
brought by him for the benefit of 
the next of kin, denying his motion 
to substitute the next of kin as party 
plaintiff. Kellogg v. Chicago, etc, 
R. Co., 126 Minn. 31, 147 NW 667. 

75. Ala.—Headon vy. Turner, 6 
Ala. 66. 

Ark.—Johnson vy. Bates; 82 Ark. 
284, 101 SW 412; Davies v. Nichols, 
52 Ark. 554, 13 SW 129; Ex p. Trap- 
nall, 29 Ark. 60. 

Cal.—Davey v. Mulroy, 7 Cal. A. 1, 
93 °-P+297; 

Nebr.—Webster  v. 56 
Nebr. 245, 76 NW 565. 

W. Va.—O’Connor y. O’Connor, 45 
W. Va. 354, 32 SE 276. 

Contra under the Maryland statute. 
Goldschmid v. Meline, 86 Md. 370, 38. 
A.,783. 

Showing as to privity and right to 
mane writ of error see supra § 

[a] In a personal action a writ 
of error can be brought or an appeal 
taken by the personal representative 
of defendant in case of his death, 
and only by him. Headon v. Turner, 
6 Ala. 66; Davies v. Nichols, 52 Ark. 
554,.13 SW 129;.hx) p. Erapnall; 
Ark. 60; Leach v. Marsh, 47 Me. 548, 
74 AmD 503; Martin v. Tapley, 119. 
Mass. 116; Clayton Overseers of Poor 
v. Beedle, 1 Barb: (N. Y.) 11; Peo. 
v. Newcomb, 75 Misc. 258, 135 NYS 
Bh Hanover v. Sperry, 35 Oh. St. 
[b] 


Donahey, 


Hastings, 


A judgment recovered on de- 


fault against a person admitted to. 


have been non compos mentis at the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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party when this is required;*® but not until he has 
duly qualified,”” nor after his letters have been re- 
And of course an executor or administra- 
tor may appeal, like any other person, from a judg- 
ment, order, or decree rendered or made in an ac- 
tion brought by or against him, if he is aggrieved 


voked.7§ 


thereby.” 


Particular judgments, orders, or decrees. 
ecutor or administrator, as the ease may be, has 
such an interest as entitles him, if aggrieved, to 
appeal or bring error to reverse a judgment, order, 
or decree affecting the property or funds of the 
estate or the trusts under the will;®° denying pro- 
bate of a will;*+ disturbing his possession and con- 
trol of the estate;*? appointing an administrator in 
another state;** construing a will;** requiring re- 
demption of land from a foreclosure sale;*®* setting 
apart a homestead for use of the widow pending 
administration ;°° making a family allowance to the 
guardian of minor children;*’ authorizing a trans- 


time of the proceedings in the cause 
will be reversed on a writ of error 
brought by his administrator after 
his decease. Leach vy. Marsh, 47 Me. 
548, 74 AmD 508. 

{e] Special administrator appoint- 
ed to preserve and protect the es- 


tate. Davey v. Mulroy, 7 Cal. A. 1, 
93 P2097) mu 
[d] Penal action.—The adminis- 


trator of a deceased defendant in a 
penal action has the right to appeal 
from a judgment against deceased in 
the interest of his estate. Peo. v. 
Newcomb, 75 Misc. 258, 1385 NYS 151. 

{[e] In a proceeding to condemn 
land, where defendant died pending 
the proceedings, his executor cannot 
appeal where, so far as appears from 
the record, the fee of the land is in 
the heirs, and the heirs are the only 
parties who can prosecute an appeal. 


Bower v. Grayville, etc., R. Co., 92 
TL 223. 
76. State v. Florida Cent. R. Co., 


15 Fla. 690 (mere filing of letters tes- 
tamentary after a final judgment 
against his testator does not enable 
executor to prosecute an appeal from 
the judgment); Peo. v. Newcomb, 75 
Misc. 258, 135 NYS 151. 


i Cehilipe. iva udueVyey ) 00 | IN.aY. 
Super. 606, 3 NYS 664, 15 NYCiv 
Proc 68. 

[a] Foreign executor.—One who 


has qualified in another state as ex- 
ecutor of a person against whom a 
judgment by default had been ren- 
dered in New York before his death, 
but who has not so qualified in the 
latter state, cannot appeal from an 
order denying a motion to reopen the 
judgment. Philipe v. Levy, 56 N. Y. 
Super. 606, 3 NYS 664, 15 NYCivProc 
68. 


See infra this section. 

79. Kidd v. Morris, 127 Ala. 393, 
30 S 508: Skidmore v. Gueutal, 143 
App. Div. 407, 128 NYS 402; Bliss v. 
Fosdick, 76 Hun 508, 27 NYS 1053 
[rev 24 NYS 939]. And see other 
cases supra note 73; infra this sec- 
tion. 

[a] Pending proceedings for pro- 
bating a will, executors may appeal 
from a judgment holding them to be 
invested with the rights and subject 
to the duties of executors and as 
such capable of suing and_ being 


sued, and directing a judgment 
against them. Thomson y. Tracy, 60 
N 


BRAY! rool: 

go. Ark.—Johnson v. Bates, 82 
Ark. 284, 101 SW 412 (holding that, 
where the court, in a suit by a wife 
to compel her husband to maintain 
herself and family, allotted to the 
wife as maintenance the use for the 
life of the wife of land owned by 
-the husband, the administrator of 
the husband who died pending his 
appeal from the judgment, was jus- 
tified in prosecuting the appeal, for 
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the judgment might interfere with 
the administration of the estate). 
Cal.—In re Snowball, 156 Cal. 235, 


104 P 446; In re Heydenfeldt, 117 
Caleb: one 7.13: 
Ill. Griswold v. Smith, 221 M11. 


341, 77 NE 551. 

Mich.—Clifton v. Keeler, 158 Mich. 
615, 123 NW 22. 

N. J.—Green y. Blackwell, 32 N. J. 


Bq. 768. 

ee C.—Levy v. Williams, 9 S. C. 
Wis.—McKenney v. Minahan, 119 

Wis. 651, 97 NW 489; In re Lus- 

combe, 109 Wis. 186, 85 NW _ 341; 


Beinig v.,Hecht, 58 Wis. 212, 16 NW 
48 


81. See Wills [40 Cye 1351]. 

[a] The administrator of a surety 
may appeal from a judgment on a 
note. Logar.v. Bryant, 44 SW 435, 
19 KyL 1774. 

[b] Recognizing rights of sur- 
vivor in community.—An executor 
who is directed to administer an es- 
tate in conformity to a will may ap- 
peal from a judgment recognizing the 
rights of the survivor in community. 
McKenna’s Suce., 23 La. Ann. 369. 

[c] When there is a deficiency of 
assets.—The executors of an estate 
have such interest that they can ap- 
peal from a judgment for foreclosure 
of a mortgage given by testatrix, 
providing that judgment for de- 
ficiency be rendered against the heirs 
and devisees to the extent of the es- 
tate which shall have descended or 


been devised to them. Reinig v. 
Hecht, 58 Wis. 212, 16 NW 548. 

82. Baumgarden’s Succ., 35 La. 
Ann. 127. 

83. Smith v. Sherman, 4 Cush. 
(Mass.) 408. 

84. Green v. Blackwell, 32 N. J. 


Eq. 768 (when the decree may affect 
rights which they, as trustees, repre- 
sent and should protect). 

85. In re Heydenfeldt, 117 Cal. 
55d, 49) P-713. 

86. In re Levy, 141 Cal. 646, 75 P 
301,, 99 AmSR, 92: 

87. In re Snowball, 156 Cal. 235, 
104 P 446. 

88. Hewitt’s App., 58 Conn. 

20 A 458. 

89. In re Bagger, 78 Iowa 171, 42 
NW 639; Warehime vy. Graf, 83 Md. 
98, 34 A 364 (executors empowered 
by testator’s will to sell his real es- 
tate, and directed to hold part of the 
proceeds as a trust fund and to dis- 
tribute the residue, may appeal from 
an order refusing to confirm a sale, 
and directing a resale). 

90. In re Smith; 43 Or: 595,738 P. 
Sis O,n | Dale Miso. 

91. In re Smith, 117 Cal. 505, 49 P 
456 (when order prematurely made). 
See also In re McCune, 76 Mo. 200. 

92. Chew’s App., 3 Grant (Pa.) 
308, 


223,. 
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fer of property by an executor to a trustee;*® re- 
specting a sale authorized or required by the will;*° 
denying a petition for permission to sell property 
to make assets;°° directing payment of a certain 
claim as a preferred claim,®! unless the only party 
in interest acquiesces;°? making allowances for the 
expenses of administration;®* fixing his compensa- 
tion at less than he was entitled to;°* directing the 
filing of an inventory and account of the estate ;% 
or allowing the account of the original executor.°® 
And a personal representative may appeal for the 
purpose of clearing away false and fraudulent 
But as a rule an executor or administrator 
cannot appeal from a judgment, order, or decree 
affecting the title to land which has vested in the 
heirs ;°° determining the rights as between the par- 
ties entitled to the estate or distributing the estate 
or a part thereof among heirs, next of kin, devisees, 
or legatees, where the court had jurisdiction,®® un- 
less there are exceptional circumstances taking the 


une: Hawkins v. Cunningham, 67 
Oo. : 
94. Parker vy. Gwynn, 4 Md. 423. 
95. Tillinghast v. Brown Univ., 24 


R. I. 179, 52 A 891. 

96. Wiggin v. Sweet, 6 Metce, 
(Mass.) 194, 39 AmD 716. 

97. O’Connor v. O’Connor, 45 W: 
Va. 354, 32 SE 276. 

98. Strong v. Peters, 212 Tl. 282, 
72 NE 369; Bower.v. Grayville, etc., 
R. Co., 92 Ill. 223. To same effect 
Turner v. Waters, 14 Md. 62. s 

99. Cal.—In re Williams, 122 Cal. 
76, 54 P 3886; Roach v. Coffey, 73 Cal. 
281, 14 P 840; In re Wright, 49 Cal. 
550; Bates v. Ryberg, 40 Cal. 468, 

Colo.—Wilson v. Colorado Univ., 46: 
Colo. 100, 102 P 1088; Virden v. Hub- 
bard, 37 Colo. 37, 86 P 113 (holding 
that where an administrator and cer- 
tain remote beneficiaries under a 
will devising real estate instituted 
an action against other beneficiaries 
thereunder for a construction of the 
will, and the court declared the will 
a nullity, and that the estate passed 
to the various claimants as if the 
deceased had died intestate, and the 


complaint did not show that the ad- 


ministrator had any interest in the 
controversy, he was not entitled to 
appeal from the decree). 

Ind.—Case v. Deal, 177 Ind. 288, 
98 NE 56 (holding that, under a stat- 
ute authorizing an appeal, by “either 
party,’ an executor made a party to 
a petition to construe a will, the 
question being whether a _ legatee 
dying before distribution was en- 
titled to a vested interest, had no 
interest entitling him to an appeal). 

La.—Gosslin  v. Her Legitimate 
Heirs, 2 La. 141. 

Me.—Stilphen’s App., 100 Me. 146, 
60 A 888, 4 AnnCas 158 (decree di- 
recting payment to a legatee rather 
than to an heir). ; 

Mont.—In re Dewar, 10 Mont. 422, 
254.P 1025. 

N. Y.—Matter of Richmond, 63 
App. Div. 488, 71 NYS 795. 

34 Pa. 394; 
3 Grant 260; Chew’s 


Pa.—Stineman’s App., 
Sharp’s App., 
App., 8 Grant 208; Wick’s Est., 50 
Pa. Super. 614 (where the decree 
does not surcharge him or make a 
distribution larger than the admitted 
balance due the estate); Bower’s 
Est., 48 Pa. Super. 394; Garman’s 
Hst., 32 Pa. Super. 494. 

[a] Awarding residue of estate 
oo widow.—Gallagher’s App., 89 Pa. 


9: 

{[b] Judgment as to which of two 
parties is entitled to a bequest.— 
Bryant v. Thompson, 128 N. Y. 426,. 
28 NE 522, 13 LRA 745. See also In 
he Ttogman, 140 N. Y. 421, 35 NE 
660. 

[c] Settling accounts of deceased 
executor as to trust fund, etc.—Un- 
der Code Civ. Proc. § 1294, providing 
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ease out of the general rule.t Nor can an executor 
or administrator, as the case may be, appeal from 
an order directing him to institute proceedings to 
sell land of his intestate for payment of debts;? re- 
quiring him to inventory land as the land of his 
intestate;* directing an executor as to the sale of 
property of the estate;* as to the payment of a 
transfer tax when those directly concerned have ac- 
quiesced therein;° disallowing the demands of credi- 
tors against the estate,® unless a statute recognizes 
him as standing as the representative of persons 
likely to be injuriously affected;’ sustaining an ex- 
ception to an auditor’s report allowing the claim of 
an attorney for services in acting for an executor in 
a contest over the validity of the will;® allowing an 
action on his bond;® directing costs incurred on ac- 
count of a caveat contest to be paid out of the 
estate;!° or postponing the hearing of a petition 
for revocation of letters testamentary until after 
an accounting ordered by the surrogate." 

An executor who has been garnished has no right 
to appeal from a judgment subjecting funds ad- 
mitted to be in his hands.” 

Appeal in representative or individual capacity. 
As a general rule a personal representative can 
appeal in his representative capacity only when he 
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is aggrieved in that capacity, and not when he is 
aggrieved in his individual capacity only. In the 
latter case he must appeal, if at all, in his individ- 


ual capacity.1% On the other hand he cannot appeal - 


individually if he is aggrieved in his representative 
capacity only.4* And he must be or become a party 
in the particular capacity in which he appeals where 
the statute allows an appeal to parties only. But 
he is not deprived of his right to appeal in his rep- 
resentative, capacity, if he is aggrieved in such ¢a- 
pacity, by the fact that he may also have reason to 
be aggrieved personally.*® 

Revocation of letters and removal. As a rule an 
executor or administrator may appeal from a judg- 
ment, order, or decree revoking his letters or re- 
moving him.’7 But after his letters have been re- 
voked or he has been removed he cannot maintain 
an appeal or writ of error on behalf of the estate.1® 
Nor can an administrator appeal from an order re- 
voking his letters on the admission of a will to pro- 


‘bate, where the question of his compensation is left 


open, since he has no interest and is not aggrieved.!” 

Administrator de bonis non. In the absence of 
a statute changing the rule, an administrator de 
bonis non cannot maintain a writ of error to re- 
verse a judgment recovered by or against the orig- 


that the only party entitled to ap- 
peal from a judgment, decree, or or- 
der is the one aggrieved thereby, an 
administrator with the will annexed 
of an estate partially administered 
by a deceased executor is not entitled 
to appeal from a decree settling the 
accounts of the deceased executor in 
relation to a trust fund, and deter- 
mining. whether the will operated to 
convert realty into personalty, where 
the beneficiaries were all of age, and 
represented at the accounting, but did 
not appeal. Matter of Richmond, 63 
App. Div. 488, 71 NYS 795 [aff 168 
N. Y. 385, 61 NE 647]. 

1. See cases infra this note. 

{a] When the order is premature- 
ly made he may appeal. In re Smith, 
117 Cal. 505, 49 P 456. 

[b] When both the power of the- 
executor to comply with the order 
and the right to an immediate distri- 
bution are involved,- the executor 
may appeal. In re Murphy, 145 Cal. 
464, 78 P 960. 

[ec] Where he also appeals as tes- 
tamentary trustee, the appeal may 
be sustained in the latter capacity. 
Garman’s Hst:; 32 Pa. Super: 494. 
See infra § 524, 

{d] Administrator who is also as- 
signee of distributive share may ap- 


peal. Stilphen’s App., 100 Me. 146, 
60 A 888, 4 AnnCas 158. See infra 
§b1T. 

[e] Appointment of administrator 


of person to whom payment to be 
made.—An administrator de bonis 
non of the estate of a decedent, who 
has been directed by the probate 
court to pay a sum to a certain per- 
son, is a person interested in a de- 
cree of the probate court appointing 
an administrator of the person to 
whom the payment is to be made, 
but whom the administrator de bonis 
non claims is still alive, so that the 
administrator de bonis non is en- 
titled to appeal therefrom under the 
statute authorizing an appeal by a 
person interested in a decree of the 
probate court. In re Clark, 79 Vt. 62, 
64 A 231. 

2. McCollister v. Greene County 
Nat. Bank, 171 Ill. 608, 49 NE 734. 

8. McCollister v. Greene County 
Nat. Bank, 171 Ill. 608, 49 NE 734 
(holding that an administrator can- 
not appeal from an order requiring 
him to inventory land as the land of 
his intestate upon the contention 
that deceased, although vested with 
the possession of the lands in con- 


troversy during his lifetime and at 
the time of his death, had but a life 
estate therein). 

4 Smith v. Warrenfeltz, 116 Md. 
116, 81 A 275 (holding that, where 
an order directed an executrix not 
to sell certain real estate belonging 
to her testatrix under a specified ad- 
vertisement on a specified day, but 
to sell the same under a different ad- 
vertisement at a later date, the ex- 
ecutrix had no sufficient interest in 
resisting the order to entitle her to 
eae in her representative capac- 
ity). 

5. Isham v. New York Assoc. for 
Improving Condition of Poor, 177 N. 
Y. 218, 69 NE 367. 

6. Pearson vy. Darrington, 32 Ala. 
227; In re Sims, 14° Ariz..1, 123 P’ 31. 

7. McKenney v. Minahan, 119 Wis. 
651, 97 NW 489. : 

8. Barksdale v. Morgan, 34 App. 
Cor’ G2)? 549! 

9. Sherer v. Sherer, 93 Me. 210, 44 
, 74 AmSR 339. 


10. Grabill v. Plummer, 95 Md. 56, 
51 A 828. 
11. Matter of Kelly, 153 App. Div. 


322, 1837 NYS 1099. 
12. Spalding v. Wayne, 
pale 770, 20 KyL 147. See supra § 


13. Cal.—Meyer v. O’Rourke, 150 
Cal. 177, 88 P 706 (holding that one 
sued aS an executor and against 
whom judgment for costs is rendered 
personally is not entitled to review 
the judgment where he fails to make 
himself a party to the litigation in- 
dividually). : 

Ind.—Richey v. Cleet, 46 Ind. A. 
326, 92 NE 175 (holding that since, 
upon the question of an allowance to 
an administrator for services of him- 
self and his attorneys, he represents 


45 SW 


himself and not the estate, his inter- 


ests being antagonistic to the estate, 
where an administrator does not per- 
sonally ask for a new trial or com- 
plain of any action of the probate 
court, but only, as representative of 
the estate, complains of an order 
making him an allowance for his 
services and attorney’s fees, no ques- 
tion is presented to the appellate 
court, the estate not being prejudiced 
by the ruling). 

La.—Mausberg’s Succ., 37 La. Ann. 


126; Payne v. Dejean, 82 La: Ann. 
889. 
Me.—Stilphen’s App., 100 Me. 146, 


60 A 888 (administrator who is also 
assignee of distributive share of one 


of the heirs at law; entitled, in lat- 
ter capacity, to appeal from decree of 
distribution). 

Mont.—In re Dougherty, 34 Mont. 
336, 86 P 38 (holding that, where an 
order settling an administratrix’s ac- 
count modifies an allowance to her as 
widow of her intestate by striking 
out a portion thereof, she is not ag- 
grieved by such order in her capacity 
as administratrix, and is therefore 
entitled to appeal therefrom only in 
her individual capacity). 

{a] Distinction between adminis- 
trator and executor.—But it has been 
held that, (1) although an appeal 
cannot be taken by an administrator, 
as such, but only in his individual 
capacity, from a judgment in favor 
of the estate against himself indi- 
vidually (Mausberg’s Succ., 37 La. 
Ann. 126; Payne v. Dejean, 32 La. 
Ann. 889), (2) an executor as such 
may appeal from a judgment against 
him in favor of the estate, as his re- 
lation to the estate differs from that 
of an administrator (Ames’s Succe., 33 
La, Ann. 1317). 

14. Cleveland vy. Cleveland, 225 
Ill. 570, 88 NE 302 (where one of the 
executors of a will individually ob- 
jected to the amount allowed the 
widow as an award, and appealed to 
the circuit court individually, and 
thereafter, as executor, sued out a 
writ of error from the appellate 
court, where the judgment was af- 
firmed, and then appealed to the su- 
preme court individually, and it was 
held that, as the record of the ap- 
pellate court showed that the case 
there determined was a suit by the 
person in question as executor, his 
appeal must be dismissed). 

15. Meyer vy. O’Rourke, 150 Cal. 
177, 88 P 706 (referred to supra note 
13); Cleveland-y. Cleveland, 225 Tl. 
570, 83 NE 302 (referred to supra 
note 14). 

16. Teel v. Mills, 117 Ill. A. 97. 

17. Bedford’s Succ., 38 La. Ann. 
244; Williams vy. Addison, 93 Md. 47, 
48 A 458; Harney v. Scott, 28 Mo. 333. 
See Executors and Administrators 
[18 Cye 169]. 

18. Taylor v. Savage, 1 How. (U. 
S.) 282, 11 L. ed. 132; Edney v. Baum, 
53 Nebr. 116, 73 NW 454; McCormick 
Harvesting Mach. Co. y. Snedigar, 3 
S. D. 302, 53 NW 838; Graham v. 
Blackburn, 10 Tex. 314; Tison v. 
Oane an fee Cite 178, 94 SW 376. 

i airns v. onahy, 59 ash, 
130, 109 P 334. bf ot 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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inal executor or administrator, as there is no privity 
at common law.?? But it is otherwise where a 
statute creates such privity.*. Under the statutes 
regulating appeals, as a rule, one who duly qualifies 
and succeeds another as administrator is, on com- 
pliance with statutory requirements, entitled to ap- 
peal from a judgment in an action by or against 
his predecessor.?? 

One appointed to succeed an administrator re- 
moved pending an appeal may be substituted as 
appellant and may prosecute the appeal.?* 

[§ 508] 11. Guardians, Tutors, Next Friends, 
and Curators—a. For Infants. Whenever it is nec- 
essary to protect his interests, an appeai or pro- 
ceeding in error may be maintained on behalf of 
an infant by his guardian 2+ or tutor,?® or by his 
guardian ad litem or next friend.2® A general guar- 


dian may appeal from a decree on the rendering of- 


an administrator’s account in an estate in which 
the minor is interested,?’ and may also appeal from 
orders respecting the settlement of his accounts.?® 
The father of an infant is not a person aggrieved by 
an order allowing the guardian to lease the infant’s 
land. If entitled to appeal at all from the order, 
he ean do so only by being appointed next friend 
or guardian ad litem.?° : ; 

Termination of representative capacity. One who 
has been properly removed as guardian cannot’ ap- 
peal on behalf of the infant.2° And the next friend 
of an infant cannot sue out a writ of error after 
the infant becomes of age.*? 

[§ 509] b. For Insane or Incompetent Persons.*” 
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An appeal or writ of error may be brought on be- 
half of an insane or incompetent person by his 
- guardian, guardian ad litem, or next friend.2? And 
a stranger, being authorized to sue as_next friend 
to set aside a deed on the ground that the grantor 
was incapacitated by age, ete., and had been in- 
duced by undue influence to make it, can appeal 
from a judgment of dismissal.** But an uncle and 
next friend of a non compos cannot, as such, sus- 
tain an appeal from the probate court against the 
guardian without showing himself to be heir, next 
of kin, or ereditor.*® 
[§ 510] c. For Nonresidents or Absentees. Un- 
der the Louisiana code a curator ad hoe, or attorney 
appointed to defend or represent a nonresident or 
absentee, has the right of appeal, if he deems him- 
self aggrieved, but not otherwise.?® And in Massa- 
chusetts the guardian ad litem for the absentee is 
entitled to appeal from a decree in a proceeding 
under the statute for the distribution of a trust 
estate, under apwill, among the beneficiary’s heirs 
at law, after his absence for fourteen years.°7 
[§ 511] 12. Heirs, Next of Kin, Devisees, Lega- 
tees, Surviving Spouse, Etc.** Where a party to a 
real action dies pending the action or after judg- 
ment, his heirs at law, by reason of their privity 
of estate, may sue out a writ of error to reverse the 
judgment therein;*® and under the statutes, as a 
rule, they have such an interest as entitles them to 
appeal from a judgment, order, or decree affecting 
the title or possession-of real property of the dece- 
dent.*? But as the personal representative succeeds 


20. Grout v. Chamberlin, 4 Mass. 
611; New Orleans, etc., R. Co. v. Rol- 
lins, 36 Miss. 384. 

21. Mayer v. McLure, 36 Miss. 
389, 72 AmD 190; New Orleans, etc., 
R. Co. v. Rollins, 86 Miss. 386; Dale 
v. Roosevelt, 8 Cow. (N. Y.) 333. 

As to administrators de bonis non 
see generally Executors and Admin- 
istrators [18 Cyc 1309]. 

22. Kidd v. Morris, 127 Ala. 393, 

S 508; Stoutz v. Huger, 107 Ala. 
248, 18 S 126. 

Kerns'-v.. Dean, 77 Cal. 555, 19 


24. Sill v. Sill, 185 Ill. 594, 57 NE 
812 (even though a guardian ad litem 
has been appointed for the infant); 
Miller v. Smith, 98 Ind. 226; Matter 
of Johnson, 87 Iowa 130, 54 NW 69 
(guardian appointed by will of adopt- 
ing parent). See generally Guardian 
and Ward [21 Cyc 220]. : 

{a] A general guardian may ap- 
peal on failure of the guardian ad 
litem to do so. Foster v. Hammond, 
37 Wis. 185. And see Sill v. Sill, 185 
Tll. 594, 57 NE 812. 

[b] A guardian appointed by a 
will may appeal from an order ap- 
pointing another as guardian. In re 
Johnson, 87 Iowa 130, 54 NW 69. 

[c] A nonresident guardian mak- 
ing application for guardianship of 
the estate of his ward may appeal 
from an order of refusal. Orr v. 
Wright, (Tex. Civ. A.) 45 SW 629. 

Appeal from order appointing or 
refusing to appoint guardian see 
Guardian and Ward [21 Cyc 43, 44]. 

Appeal from removal of or refusal 
to remove guardian see Guardian and 
Ward [21 Cyc 59]. 4 

25. Baumgarden’s Succ. 35 La. 
Ann. 675 (tutor of minor). 

[a] A testamentary tutor may ap- 
peal from an order appointing an- 
other person tutrix of the minor. 
Haley’s Suce., 49 La. Ann. 709, 22 S 
251. 

26. Ala.—Cook v. Adams, 27 Ala. 
294; Riddle v. Harina, 25 Ala. 484. 

Conn.—Williams vy. Cleaveland, 76 
Conn. 426, 56 A 850. ‘ 

Md.—Thomas v. Safe-Deposit, etc., 
Co., 73 Md. 451, 21 A 367, 28 A 3. 


Mass.—Elder v. Adams, 180 Mass. 
303, 62 NE 378. 

Tenn.—Loftis v. Loftis, 94 Tenn. 
232, 28 SW .1091. 

Va.—Givens v. Clem, 107 Va. 435, 
59 SE 413. 

[a] Next friend has no standing 
to prosecute an appeal where the in- 
terests of the minor are protected by 
a guardian or guardian ad_ litem. 
Lawless v. Reagan, 128 Mass. 592; E. 
Byer.) Bs 28 Barb. CNY.) 299. 

[bo] By next friend on failure of 
guardian ad litem.—In a suit against 
an executor and infant devisees to 
enforce a contract whereby the ex- 
ecutor contracted to convey the 
lands devised, the infants, on the 
guardian ad litem failing to appeal 
from a judgment of specific perform- 
ance, may do so by some one as their 
next friend, they being aggrieved by 
the decree, within Code (1904) § 
3454, authorizing appeals by a person 
who thinks himself aggrieved. Giv- 
ens v. Clem, 107 Va. 435, 59 SE 413. 

[ec] A law permitting a minor to 
take an appeal in his own name 
within twelve months after he shall 
have arrived at full age does not pro- 
hibit him from taking an appeal by 
next friend or guardian during his 
minority. Williams v. Cleaveland, 
76 Conn. 426, 56 A 850: Davidson’s 
App.,, 1. Root, (Conn:):\275. 

27. Mathes v. Bennett, 21 N. H. 
188. See also Edwards’s Succ., 34 La. 
Ann. 216. 

235.0) mre. Hel, Wish. 421, 35. P 
chelate See Guardian and Ward [21 
Cyc. 166, 167, 1859: 

29. In re Cook, 99 Mich. 63, 57 NW 
1085. 

30.~ Hamilton v. Moore, 32 Miss. 
205. 

81. Spell v. Cameron, (Tex. Civ. 
A.) 181 SW 6387, 638 [cit Cyc]. 

32. Right to appeal in lunacy pro- 
ceedings see infra § 512. 

33. King v. McLean Asylum, 64 
Fed. 325, 12 CCA. 139, 26 LRA 784 
(holding that the next friend of an 
insane petitioner may appeal from a 
judgment of the circuit court dis- 
charging a writ of habeas corpus and 
remanding petitioner to an insane 


asylum, and may prosecute the ap- 
peal until a guardian ad litem is ap- 
pointed); In re Breslin, 185 Cal. 21, 
66 P 962; Iago Vv.’ Iago, 168 Ill} 339; 
48 NE 30, 61 AmSR 120, 39 LRA 115 
(next friend may bring writ of error 
to reverse decree of divorce, although 
insane defendant was represented in 
divorce suit by guardian ad litem); 
Cunningham y. Davis, 175 Mass. 213, 
56 NE 2; Taylor v. Lovering, 171 
Mass. 303, 50 NE 612. See generally 
insane Persons [22 Cye 1246, 1247]. 

34. Bowman v. Callahan, 137 Ky. 
773, 127 SW 142. 

35.. Penniman v. French, 2 Mass. 
140 (from allowance of guardian’s 
account). 

36. Code Pr. art 572; Lewis v. 
Lewis, 129 La. 638, 56 S 621; King’s 
Suce., 124 La. 805, 50 S 735; Langley 
v. Burrows, 15 La. Ann. 392; Bach v. 
Ballard, 13 La. Ann. 487. 

[a] When curator not entitled to 
appeal.—But, where there were only 
two claimants to the heirship, 
namely, the alleged surviving widow 
of deceased and the state, the un- 
known heirs being represented by an © 
attorney appointed by the court, and 
a provisional judgment was rendered 
in favor of the widow, requiring her 
to give security to restore the estate 
to any heirs that might appear with- 
in three years, it was held that the 
curator of the succession had no ap- 
pealable interest. King’s Succ., 124 
La. 805, 50 S 735. 

87. Adams v. Adams, 211 Mass. 
Aes 97 NE 982 (under St. [1905] ¢ 

38. Presumptive heirs or next of 
kin of insane or incompetent person 
see infra § 512. 

39. Green v. Watkins, 6 Wheat. 
(U. S.) 260, 5 Le’ed: 256; Satterfield 
v. Crow, 8 B. Mon. (Ky.) 553; Cal- 
laghan v. Carr, 2 Litt. (Ky.) 153. 

Showing as to privity and right to 
Perens i writ of error see supra § 


40. Bower v. Grayville, ete, R. 
Co., 92 Ill. 223; Boutté vy. Boutté, 30 
La. Ann. 177; Bates v. Sargent, 51 
Me. 423 (construing Rev. St. ec 71 § 
17); Betts v. Shotton, 27 Wis. 667. 
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to the personal estate of a decedent, the heirs or 
next of kin have not such an interest as to entitle 
them, in the absence of special statutory provision, + 
to maintain a writ of error, appeal, or exceptions 
to reverse a mere personal judgment or decree 
against the decedent or the estate.*+ 
no privity between the heir or next of kin of a 


decedent and the administrator of 


between a legatee and the executor?** 
heirs or devisees who are parties to an action or 
proceeding may appeal, as in any other ease, if 
aggrieved by the judgment or decree therein,** al- 
And in proceedings in the 


though not otherwise.*° 


[a] In proceeding to 
land.—Bower vy. Grayville, 
Congg2 Ti220. 

[b] Authorizing conveyance by 
administrator.—The heirs at law 
may appeal from a decree authoriz- 
ing the administrator to carry into 
effect a bond given by the intestate 
to convey certain land therein de- 


condemn 
Ste: ME 


ck Bates v. Sargent, 51 Me. 
423. 
{c] The heir of a purchaser of 


land at an administrator’s sale is ag- 
grieved by an order of the probate 
court vacating the proceedings and 
may appeal therefrom. Betts v. 
Shotton, 27 Wis. 667. 

{d] Heirs are in no better posi- 
tion than their ancestor, however, 
and they are not entitled to appeal 
or bring error, unless the ancestor 
might do so if living. Clayton v. 
Cheeley, 5 Colo. 337. 

41. Smith v. Stilwell, 9 Ariz. 226, 
80 P 333; McIntyre v. Shotty, 139 Ill. 
171, 29 NE 43; Andat v. Gilly, 12 


Rob. (La.) 323; Martin v. Tapley, 119 


Mass. 116; Downing v. Porter, 9 
Mass. 386. 
[a] Insolvent estate.—This rule 


applies, although the estate is in- 
solvent and real property will have 
to be sold to create assets to dis- 
charge the judgment appealed from. 
McIntyre v. Sholty, 139 Ill 171, 29 
NE 43. 

''42. The heir of a deceased person 
takes nothing until the debts of the 
deceased are paid. Therefore, when 
the estate is insolvent, the heir, al- 
though a creditor of the estate, can- 
not maintain a writ of error, in the 
name of the administrator, to reverse 
‘a judgment against the administra- 
tor. McIntyre v. Sholty, 139 Ill. 171, 
29 NE 43. 
43. Carney vy. Superior Court, 30 
R. 1. 276, 74 A 1018 (holding in ef- 
fect that there is no such privity as 
will permit a residuary legatee to 
appeal or maintain a writ of error to 
reverse a judgment recovered against 
the executor by one having a claim 
against the estate). 

44. Schillinger _ v. Bawek, 135 

Iowa’ 131, 112 NW 210 (action by 
-heir to set aside father’s will and 
certain deeds); Givens v. Clem, 107 
Va. 435, 59 SE 413 (in action against 
executor and devisees for specific 
performance of testator’s contract to 
convey land); White v. Kennedy, 23 
W. Va. 221 (holding that one made a 
party to a creditors’ bill against an 
administrator and heirs, who makes 
defense, and against whom a decree 
is rendered as an heir, may appeal 
therefrom, although he was not des- 
ignated as an heir in the bill). 


45. Bryant v- Hill, 9 Dana (Ky.) 
67. And see infra this section. 
46. Ark.—Stricklin v. Galloway, 


99 Ark. 56, 187 SW 804. 

Cal.—Matter of Levy, 141 Cal. 646, 
75 P 301, 99 AmSR 92; In re Riviere, 
Tf CalieA. 700s OO R PeTk Os 

Conn.—Williams v. Cleaveland, 76 
Conn. 426, 56 A 850. 

Til.—In re Sexton, 162 Ill. A. 222 
[aff 97 NE 1061] (widow of de- 
ceased). 

La.—Lyon’s Succ., 
Cas. 345. 


Mann. Unrep. 


Me.-—Stilphen’s App., 100 Me. 146, ' 
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And there is 


his estate,*? or 
Of course 


60 A 888, 4 AnnCas 158 (holding that, 
under Rev. St. c 65 § 34, declaring 
that any person claiming under an 
heir at law has the same rights as 
the heir in all proceedings in pro- 
bate courts, including rights of ap- 
peal, an administrator, who is also 
the assignee of the distributive share 
of one of the heirs at law, has pe- 
cuniary interests and property rights, 
yhich may be directly affected by a 
ecree of distribution, and is en- 
titled to appeal from such decree); 
Blastow v. Hardy, 83 Me. 28, 21 A 
179 (grantee of devisee); Paine v. 
Goodwin, 56 Me. 411 (one having life 
eat. upon a contingency under 
will). 


Mass.—Pierce v. Gould, 143 Mass.. 


234, 9 NE 568 (sister of testator ad- 
mitted to be entitled to a share of a 
reversion in a fund either under the 
will or under the statute of distribu- 
tions); Smith y. Haynes, 111 Mass. 
346 (issue of deceased child of tes- 
tator entitled to distributive share 
of undevised estate). 

Mo.—In re Swan, 54 Mo. A. 17. 

N. H.—Leavitt v. Wooster, 14 N. H. 
550 (grantee of land charged with 
payment of legacy). 

Pa.—Stineman’s App., 34 Pa. 394. 

Wis.—In re Hunt, 122 Wis. 460, 100 
NW 874 (legatee under prior will). 

And see generally Pxecutors and 
Administrators [18 Cye 402, 511, 512, 
535, 5386, 654 et seq, 754 et seq, 794, 
862, 873, 1081 et seq, 1128, 1167, 1209]. 

{a] Husband as distributee.—Un- 
der Comp. St. ec 20 § 42, giving an 
appeal to any person affected by any 
final order or judgment of the coun- 
ty court in all matters of probate 
jurisdiction, the husband of a de- 
cedent, being interested as a distrib- 
utee, has the right of appeal from 
the decree of distribution of her 
estate. Gannon v. Phelan, 64 Nebr. 
220, 89 NW 1028. 

[b] An executor who is also a 
legatee may appeal from an order of 


Gist patons Stineman’s App., 34 Pa. 
o * 
[ec] Trustees who are also bene- 


ficiaries may appeal in their individ- 
ual capacity. Boyce v. McLeod, 107 
Md. 1, 68 A 135. 

{d] One owning land subject to 
the life estate of another may ap- 
peal from a decree authorizing the 
sale of the land to pay the expenses 


of administering the estate. Tilton 
Va Dilton, 41 Nay 279) 
[e] Executor or administrator, 


and not distributee, of residuary leg- 
atee.—(1) An appeal from a decree 
of the judge of probate, allowing the 
account of an executor, Should be 
made by the executor or adminis- 
trator of a residuary legatee, where 
such a one is named in the will, and 
not by one entitled to a distributive 
share of the estate of such residuary 
legatee. Downing v. Porter, 9 Mass. 
386. (2) Nor can an appeal be taken 
by the husband of the heiress of a 


deceased residuary legatee. The ad- 
ministrator of the deceased legatee 
is the proper party to appeal. 


Downing v. Porter, supra. 

47. Arnett v. McCain, 47 Ark. 411, 
1 SW 873 (holding that heirs not 
parties to a petition of an adminis- 
trator to sell property of the dece- 


[g 511 
& 


probate courts the statutes generally allow appeals 
by persons interested in the estate as heirs, next of 
kin, devisees, legatees, or otherwise from a judg- 
ment, order, or decree respecting the accounting by 
the executor or administrator, or for distribution of 
the estate, or other judgments, orders, or decrees 
by which they are aggrieved,*® in some jurisdic- 
tions if they are parties to the proceeding,** and 
in others whether they are parties or not.*® 
the statutes, as a rule, the devisees and legatees 
may appeal from any appealable judgment, order, 
or decree affecting their rights under the will,*® and 


Under 


dent to pay debts could not appeal ~ 
from the decree granting it. But the 
law was changed by the act of *May 
31, 1909. See infra note 48); Flora 
v. Brown, 159 Iowa 253, 140 NW 364; 
Wolnitzek v. Lewis, (Tex. Civ. A.) 
fee SW 963. See also supra § 
[a] In California, in a proceeding 
to determine heirship, parties who do 
not except to or attack a finding that 
they are not akin to decedent are not 
parties, within Code Civ. Proc. §§ 
657, 938, providing that such parties 
may appeal in certain cases. Blythe 
v. Savage, 36 P 844; Blythe v. Ayres, 
102;Cal. 254, 36.P 522, 588; 

48. Stricklin v. Galloway, 99 Ark. 
56, 137 SW _ 804 (since the amendment 
of Kirby Dig. § 1348 by the act of 
May 31, 1909 [L. (1909) p 956]); Wil- 
liams v. Cleaveland, 76 Conn. 426, 56 
A 850; In re Sexton, 162 Ill. A. 222 
[aff 97 NE 1061]; Hinn vy. Gersten, 
122 Wis. 222, 99 NW 3388. ‘See also 
supra § 467. 

[a] Where the heirs at law of a 
deceased mortgagor have heen made 
parties defendant, along with the 
administrator of the decedent, to a 
bill for foreclosure of a mortgage 
upon the lands of the deceased, and 
have had their pleadings to such bill 
stricken out, and the bill is subse- 
quently dismissed as to them, but is 
earried into final decree against the 
administrator alone, such heirs at 
law are so affected by such final de- 
cree, as to give them the right to an 
appeal from such final decree, al- 
though they are not named as par- 
ties thereto. Ballard v. Kennedy, 34 
Fla. 483, 16 S 327. 

49. Cal.—In re Levy, 141 Cal. 646, 
75. P- 301,99 AmSR (92: 

Ky.—King Vv. Middlesborough 
Town, etc., Co., 106 Ky. 73, 50 SW 37, 
1108, 20 KyL 1859 (holding that, 
where all special bequests have been 
paid, the residuary legatee is the sole 
owner of the estate, and may prose- 
cute an appeal from a judgment af- 
fecting the estate, especially where 
the personal representative consents, 
he, and not the personal representa- 
cone being the sole party in inter- 
est). 
Md.—Warehime v. Graf, 83 Md. 98, 
34 A 364. 

Mich.—Rivenett v. 53 
Mich. 10, 18 NW 537. F 

Va.— Givens v. Clem, 107 Va. 435, 

59 SE 413. 
\ Wis.—Hinn. v. Gersten, 122 Wis. 
222, 99 NW 388 (holding that a judg- 
ment in replevin in favor of the ad- 
ministrator of a widow, against the 
administrator d. b. n. c. t. a, of her 
husband, is adverse to all parties 
interested as distributees under the 
will of the husband, and they are 
“parties aggrieved’ who are entitled 
to appeal, although not parties to the 
record in the lowér court). 

{a] From the probate of a will a 
legatee under a prior will may ap- 
peal. Buckingham’s App., 57 Conn. 
544, 18 A 256. See also Morey v. 
Sohier, 63 N. H. 507, 3 A 636, 56 Am 
R 5388. : 

{b] A legatee whose legacy has 
been exempted from the payment of 
testator’s debts may appeal from an 
order refusing an order to sell real 


Bourquin, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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a widow may appeal from a decree allowing the last 
Persons entitled as 
heirs or distributees, or their representatives, may 
appeal from orders or decrees impairing the amount 
Sof an intestate estate for distribution,®! or of the 
residue of an estate not devised or bequeathed.*” 
In any case, however, in order that the appeal may 
be sustained, appellant must be injured or aggrieved 
by the judgment, order, or decree of which he com- 


will of her deceased husband.°° 


plains.®? 


One claiming under a gift causa mortis is not 


estate in exoneration of the legacy. 
In re Lee, 18 Pick. (Mass.) 285. 

{[c] Setting. apart homestead.— 
Devisees are parties specially ag- 
grieved by an order setting aside a 
homestead for the use of testator’s 
widow pending administration, by 
reason of the fact that under the law 
(Code Civ. Proc. § 1468) the effect of 
the order is to remove the premises 
set apart from the disposition of the 
will, and to vest title thereto, sub- 
ject to the order, in the heirs of the 
deceased, as distinguished from the 
devisees. In re Levy, 141 Cal. 646, 
(>, P3001, 99 AmSiR. 92. 

{[d] Devisees who have kept their 
interest in the testator’s personalty, 
but have conveyed away their rights 
in the real estate, retain sufficient in- 
terest to entitle them to appeal from 
a construction of a will which dis- 
poses of both kinds of property. 
Rivenett v. Bourquin, 53 Mich. 10, 18 
NW 537. 

50. Dexter v. Codman, 148 Mass. 
421, 19 NE 517. 

Bi aine Le. pvivieTre wuts CaliarA ta loos 
96 P 16 (from order making an al- 
lowance for services of executor’s 
attorney); Williams v. Cleaveland, 76 
Conn. 426, 56 A 850 (holding that the 
son and sole heir of a deceased per- 
son has such an interest in her estate 
as makes him a person aggrieved by 
orders of the probate court approv- 
ing the settlement of claims belong- 
ing to the estate, within the mean- 
ing of Gen. St. [1902] § 406, giving 
such person an appeal from such or- 
ders); Gilbert v. Howe, 47 Vt. 402 
(when personal representative de- 
clines to appeal). 

[a] Making allowances to admin- 
istrator.—Moore v. White, 4 Harr. & 
J. (Md.) 548: Andress v. Andress, 46 
N. J. Eq. %528,5 22 “Ay 124; "See: also 
Stevenson v. Schriver, 9 Gill & J. 
(Ma.) 324. 

[b] An administrator of an heir 
has the same right to appeal as the 
heir would have had if living at the 
time the appeal was sought to be 
taken. Arnold v. Brook, 36 Vt. 204. 

52. Dickerson’s App., 55 Conn. 2238, 
10 A 194, 15 A 99 (holding that heirs 
at law may appeal from an order 
setting apart particular property to 
a certain devisee to which they claim 
he is not entitled). 

53. Cal.—In re Fleming, 162 Cal. 
284, 123 P 284 (holding that, in a 
proceeding for distribution of an 
estate, where the court has deter- 
mined that a claimant is in no way 
related to deceased, he is not a party 
aggrieved, and has no standing to at- 
tack the decree on the ground that 
the person to whom the_ property 
was awarded was not entitled there- 
to); In re Antoldi, 7 Cal. Unrep. Cas. 
7a RE tsa BAMA eee) (contestants of will, 
who-are not heirs or next of kin of 
the testator, not aggrieved by denial 
of their motion for a new trial of a 
contest of the will). 

Conn.—Williams v. Cleaveland, 76 
Conn. 426, 56 A 850 (no right of ap- 
peal by surviving husband from or- 
ders of probate court approving a 
compromise of claims of the estate, 
where, by antenuptial agreement, he 
has no interest in the estate as sur- 
viving husband). 

Ill.—Comstock v. Redmond, 252 Il. 
522, 96 NE 1073 (holding that a 
daughter entitled under the will of 


‘son); 
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her deceased father to a_ specified 
share of his estate for life has no 
interest in the decree, in a suit by 
the. executors for a construction of 
the will, so far as the decree de- 
termines the rights of the widow, 
and she alone may complain if it 
does not properly protect her inter- 
ests); Decker v. Decker, 121 Ill. 341, 
12 NE 750 (beneficiary under a will 
not injuriously affected by a decree 
confirming a devise to another per- 
Keith v. Thayer, 181 Ill. A. 
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—Conapto v. Lancaster, 114 
sw 360 (nataine that, where defend- 
ant paid the burial expenses of a 
deceased husband in consideration 
of a conveyance of the widow’s dower 
interest in the property, but there- 
after filed his claim for such ex- 
penses, which was allowed, he there- 
by abandoned his purchase, and, the 
consideration paid having been re- 
funded to him in an action to settle 
decedent’s estate, he had no ground 
for the reversal of the judgment in 
the action); Bryant v. Hill, 9 Dana 
67 (holding that heirs, sued in chan- 
cery to obtain from them a convey- 
ance or better assurance for land 
sold by their ancestor, cannot com- 
plain of a decree for a sale of the 
land for the satisfaction of a debt, 
as the property of their ancestor’s 
vendee, they not being in possession 
and there being no decree against 
them for a conveyance). 

Mich.—In re Lobar, 1 Mich. N. P. 
250 (legatee not aggrieved where the 
decree of distribution directed pay- 
ment of his legacy and there were 
ample funds to insure its payment). 

Mo.—Hopkins v. Cooper, 235 Mo. 
461, 1388 SW.508 (in action for par- 
tition; appellants having no_inter- 
est); Strom v. Strom, 134 Mo. A. 
340, 114 SW 581 (surviving husband 
claiming rents as tenant by the curt- 
esy not injured by void order pur- 
porting to affect his rights). 

Pa.—In re McNeile, 217 Pa. 179, 66 
A 328 (holding that, where a widow 
gave out of her estate certain leg- 
acies to three of her children, and 
gave her residuary estate to six chil- 
dren in whose favor she had made an 
appointment under the will of her 
husband, and the six children elected 
to take their share in land, the other 
three children could not object on 
appeal to irregularities in the par- 
tition proceedings). 

Va.—Givens v. Clem, 107 Va. 435, 
59 SH 413. 

[a] Where an owner of realty 
conveys it before a writ of attach- 
ment is issued and levied thereon, 
his heirs at law cannot prosecute a 
writ of error to reverse a judgment 
sustaining the attachment. Keith v. 
Thayer, 181 Ill. A. 370. 

[b] The widow of a testator (1) 
cannot complain of a decree giving a 
vested interest in land in which she 
had no more than a life estate. Mohn 
v. Mohn, 148 Iowa 288, 126 NW 1127. 
(2), And, in a suit to enforce a con- 
tract whereby an executor with 
power to sell real estate devised to 
testator’s children contracted to con- 
vey the same to a purchaser, the 
widow, who has not renounced, has 
no interest, and cannot appeal from 
a decree of specific performance. 
Givens. v. Clem, 107 Va. 435, 59-SH 
413, 
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entitled to appeal from a decree charging the ad- 
ministrator with the property, because such decree 
in no way affects or concludes the donee’s rights.°* 

[§ 512] 13. In Lunacy Proceedings. 
appeal or other proceeding for review is allowed in 
proceedings to adjudge one to be of unsound mind 
and place him under guardianship, or in subsequent 
proceedings,°® the general rule that no one ean 
maintain an appeal or other proceeding for review 
unless he is a party or person aggrieved by the judg- 
ment, order, or decree complained of applies.*® 


Where an 


In 


[c] Judgment against executor, 
personally.—_ Where a judgment is 
against defendant personally, and not: 
as executor, beneficiaries under a will 
of which defendant was in fact ex- 
ecutor have no interest in the judg- 
ment, so as to entitle them to except 
to the judgment or petition for a 
trial within a_ year. Gilbane v. 
Hawkins, 29 Ri JI. 502, 72 A 723. 

[d] Insolvency of estate.—(1) 
The fact that an estate appears to be 
insolvent by the administrator’s ac- 
count does not prevent the heirs 
from contesting the apparent insol-. 
vency and investigating, the verity 
of it, and they can do this by appeal 
from the judgment homologating the: 
administrator’s account. Lyons’ 
Succ., Mann. Unrep. Cas. Gap” 345: 
(2) Even admitted insolvency of an 
estate does not prevent an appeal by 
the heirs, as other assets of the. 
estate may be discovered, and they 
should be permitted to protect their 


interest in view of such a contin- 
gency. In re Swan, 54 Mo. A. 17. t 
54. Lewis. v.°.’Bolitho, 6 Gray. 
(Mass.) 137. 
55. See Insane Persons [22 Cyc 
1144]. 


56. Me.—Briard v. Goodall, 86 Me.. 
100, 29 A 946, 41 AmSR 526. 

N. J.—Rorback v. Van Blarcom, 20 
NJ 461: 

N. Y.—Matter of ae as 119 App. 
Div. 780, 104 NYS 67 

R. L—Hadfield v. enthe Cheah aS 
306, 86 A 897; McKenna v. McKenna, * 
29 R. I. 224, 69 A 844; Gannon v. 
Doyle, 16 R. iG 726, 19 IN eB 

Wis.—In re Carpenter, 140 Wis. 
ae 123 NW 144, 25 LRANS 155 and 
note. 

[a] The alleged incompetent is 
aggrieved by an adjudication of in- 
competency and the appointment of 
a guardian or committee, and is en-~° 
titled to appeal in-his own name. 
In) re Moss}7120- Cali"6955 53 P 857 
Cuneo v. Bessoni, 63 Ind. 524; In re 
Kane, 12 Mont. 197, 29 P 424. 

[b] The petitioner (1) cannot ap- 
peal from an adjudication of sound 
mind and refusal to appoint a guar- 
dian, unless he shows that he is 
legally interested and aggrieved by- 
the adjudication. State v. Branyan, 
30 Ind. A. 502, 66 NE 464; Studa- 
baker v. Markley, 7 Ind. A. 368, 34 
NE 606; Matter of Brooks, 119 App. 
Div. 780, 104 NYS 670;. McKenna. y. 
McKenna, °29 *oR? Wh 224, 69) vA Meaae 
(brother of alleged incompetent not 
entitled to appeal from denial of his 
petition, although he had an annuity- 
charged in part on realty of the al- 
leged incompetent); In re Carpenter,. 
140 Wis. 572, 123 NW 144, 25 LRANS 
155 and note (nonresident sister of 
alleged incompetent, whose petition 
for appointment of a guardian is de- 
nied, not entitled to appeal, since 
none of her legal rights are. in- 
fringed). (2) The fact that costs 
are taxed against petitioner does not 
entitle him to appeal. State v. 
Branyan, supra. 

[c] Heir expectant or presump~ 
tive—(1) In Rhode Island it has 
been held that an expectant or pre- 
sumptive heir of a living person is. 
not a person aggrieved, so as to be 
entitled to appeal from a_ probate 
decree appointing a guardian for 
such person as an incompetent. Had- 
field v. Cushing, 35 R. I. 306, 86 A 
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some jurisdictions he must be a party to the pro- 
ceeding.” 

[§ 513] 14. Husband and Wife.®* It has been 
held that’ a wife who has only an inchoate right of 
dower which it is attempted to foreclose may ap- 
peal;°* but the divorced wife of a minor, entitled to 
alimony cannot appeal from the settlement of the 
account of the divorced husband’s guardian ;® and 
since a wife’s undivided interest in property in- 
herited from her father is her separate property, 
and her husband has no vested interest therein, he 
is not a party aggrieved by, so as to be entitled to 
appeal from, a decree in a suit to partition the 
same.*! ; 

[§ 514] 15. Partners.*? In an action against a 
partnership, when a judgment is rendered against 
each and all of the partners, one of the partners 
may appeal;°? and a partner may appeal from an 
order overruling a motion to quash the garnish- 
ment of a debt due the firm to satisfy a judgment 
against him individually, although he would be in- 
dividually benefited by such order.®°* But, under 
the Missouri Administration Law, it was held that 
a surviving partner could not appeal from the judg- 
ment of a county or probate court allowing a de- 
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mand against the effects of a firm in the hands of 
the deceased partner’s administrator.® 

[§ 515] 16. Principals and Agents. A defend- 
ant who is a merely nominal party, interested only 
as agent of another defendant, and who is not ag-@ 
grieved by the judgment against both, cannot ap- 
peal.°® But an agent who is made a party as the 
representative of his principal may appeal to pro- 
tect the interest which he represents.®? 

[§ 516] 17. Principals and Sureties. In a pro- 
ceeding against sureties the principal, as the per- 
son ultimately liable to them for any amount they 
may be compelled to pay, is entitled to take an ap- 
peal;** but he cannot appeal from a-judgment or 
order by which he is not aggrieved. Of course, 
when sureties are parties to an action or proceed- 
ing, they may appeal from a judgment, order, or 
decree therein if it is against them or they are 
otherwise aggrieved thereby.7° In some jurisdie- 
tions a surety cannot appeal from a judgment, order, 
or decree against his principal unless he is a party 
to the record; but in other jurisdictions it is held 
that sureties, if aggrieved, may appeal from a judg- 
ment, order, or decree against their principal, 
whether they are technically parties to the action or 


a? 
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(2) In Massachusetts, how- 
ever, such an heir of a person ad- 
judged incompetent and placed under 
guardianship has been held to be a 
person aggrieved by, and so entitled 
to appeal from, a decree allowing an 
account of his guardian (Boynton v. 
Dyer, 18 Pick. 1), (3) or from a de- 
cree directing the sale of such in- 
competent’s dower or homestead in- 
terests (Robinson v. Dayton, 190 
Mass. 459, 77 NE 503). 

[d] Other persons entitled to ap- 
peal.—(1) One who claims the prop- 
erty of the alleged incompetent by 
virtue of an assignment or transfer 
from him is a person aggrieved by 
an adjudication of unsound mind and 
the appointment of a guardian, and 
may appeal. Ziegler v. Bark, 121 
Wis. 5338, 99 NW 224, (2) And the 
prior grantee of the alleged incom- 
petent is a person aggrieved where 
the finding of the inquisition dates 
the incompetency back to a period 
prior to the conveyance, as author- 
ized by the statute. Gensemer’s Hst., 
704 Pa: -96,..32-A.,. 561. »..(8) | The, lia- 
pility imposed by St. (1898) § 1502, 
declaring that the children of a par- 
ent unable to maintain himself shall 
maintain such parent, gives a child 
such a substantial interest in a pro- 
ceeding to appoint a guardian of the 
person and estate of his father, on 
the ground that he is incompetent to 
manage his property and is wasting 
his estate, as to constitute him a 
person aggrieved, within § 4031 al- 
Jowing an appeal to the circuit court 
from the county court by any person 


eeerieved. Merrill v. Merrill, 134 
Wis. 395, 114 NW 784. : 
[e] Other persons not entitled to 


appeal.—‘1) A sister of the alleged 
eompatont where it is not alleged 
that she is an heir and it does 
not affirmatively appear that she is 
legally interested in_ the estate. 
Briard v. Goodale, 86 Me. 100, 29 A 
946, 41 AmSR 526. (2) A mere 
stranger cannot appeal. Rorback v. 
Van Blarcom, 20 N. J. Eq. 461. (3) 
A former agent of an alleged in- 
competent under a power of attorney 
is not aggrieved by an adjudication 
of lunacy on the ground that it prej- 
udices past transactions in which he 
acted as such agent. In re Coven- 
hoven, 1 N. J. Eq. 19. (4) And it 
has been held that a wife, not being 
interested in the proceeding, cannot 
appeal from an order appointing a 
guardian of the person and estate of 
her husband. Gannon v. Doyle, 16 


[f] Revocation of appointment of 
guardian.—An order of the county 
court revoking the appointment of a 
guardian for a person mentally in- 
competent may be appealed from by 
such guardian and the children of 
the incompetent person, since they 
are substantially affected thereby, 
within Comp. L. $§ 5962, 5964. In re 
Olson, 10 S. D. 648, 75 NW 203. 

57. See Gannon v. Doyle, 16 R. TI. 
726, 19 A 331. And see supra § 466. 

BL Surviving spouse see supra § 


Appeal in lunacy proceedings see 
supra § 512. 

59. Kiefer v. Winkens, 39 HowPr 
(N. Y.) 176. 

60. Leyland vy. Leyland, 186 Mass. 
420, 71 NE 794. 

61. Swan vy. Tapley, 216 Mass. 61, 
102 NE 916. 
608i. See also Partnership [30 Cye 

In suits for dissolution and ac- 
conaee see Partnership [30 Cyc 

49]. 

Designation and description of 
partners see infra § 1011. 

638. Marshall v. Matson, 171 Ind. 
238, 86 NE 339; Cox v. Alexander, 30 
Or. 438, 46 P 794. 

[a] When a person is sued in 
separate capacities, as a member of 
a firm and as an individual, h® may 
appeal from so much of a judgment 
as affects the cause of action against 
him individually. Polack v. Runkel, 
56 App. Div. 365, 67 NYS 753. 

64. Rich v. Solari, 17 D. C. 371. 
oe Asbury v. McIntosh, 20 Mo. 
278. 

66. Hawley v. Whitaker, (Tex. 
Civ. A.) 338 SW 688 (as to which case 
see supra § 485). 

67. Pacaud v. Waite, 218 -Ill. 138, 
75 NE 779, 2 LRANS 672. 

Officer or agent of corporation see 
infra § 517. 

Public officers see infra § 528. 

68. Harter v. Westcott, 155 N. Y. 
211, 49 NE 676 [aff 11 Mise. 180, 32 
NYS 111] (holding that plaintiff, in a 
suit in which a temporary injunction 


-has been granted, may appeal from 


an order adjidging the sureties on 
the injunction undertaking liable for 
damages, since such plaintiff is ulti- 
mately liable for any sum the sure- 
ties are compelled to pay). 

69. Butterworth v. Cathcart, 168 
Ala. 262, 52 S 896 (holding that plain- 
tiffs could not appeal from an im- 
provident order directing execution 
against their sureties for costs, as 
the order was not prejudicial to 


plaintiffs). 

70. American Surety Co. v. Sper- 
ry; Uh D1. ASS 56%) Logan vw Bryant; 
44 SW 435, 19 KyL 1774 (surety on 
note for the price of land may prose- 
cute appeal from judgment denying 
credit on note for deficiency in the 
land); Boyd County v. Ross, 95 Kv. 
167, 25 SW 8, 15 KyL 520, 44 AmSR 
210 (surety on sheriff’s county levy 
bond); Patterson vy. Gathings, 48 
Miss. 639 (surety on forthcoming 
bond may appeal from decree against 
principal and _ surety); Gibson v. 
Compton, 3 Baxt. (Tenn.) 220. 

[a] Sureties on assignee’s bond.— 
“Agerieved,’ as used in a _ statute 
providing that parties “aggrieved” 
are entitled to appeal, etc., includes 
the sureties on an assignee’s bond 
in an action on the bond, and hence 
they have the right to appeal for a 
finding as to the amount unac- 
counted for that came into the as- 
signee’s hands and which he was or- 
dered to pay over. Moulding v. Wil- 
hartz, 169 Ill. 422, 48 NE 189. 

[b] A surety on a guardian’s 
bond may appeal from a judgment of 
the circuit court discharging him 
where such judgment also approves 
an illegal investment made by the 
guardian. American Surety Co. v. 
Sperry, 171 Ill. A. 56. 

{[c] Sureties who have moved to 
be permitted to intervene, and have 
excepted to the refusal of the motion, 
have made themselves parties to the 
record in the technical sense and are 
entitled, as such, to prosecute an ap- 
peal.. ‘Coburn v. Smart, 53 Cal. 742. 
See supra § 500. 

[d] Appearance, without formal 
notice, may make the surety a party 
to such an extent as to entitle him 
to appeal. Hotchkiss vy. Platt, 7 Hun 
(N. Y.) 56 (holding that, where there 
was a reference to ascertain damages 
sustained by defendant in conse- 
quence of an injunction, the sureties 
on the injunction bond, having ap- 
peared before the referee and op- 
posed the confirmation of the report, 
might appeal from the order con- 
firming the report, although they 
were not regularly made parties to 
the action by service of the proper 
notice). 

71. In re McDermott, 127 Cal. 450, 
59 P 783 (surety on administrator’s 
bond who is not a party to a judg- 
ment against his principal cannot 
appeal therefrom); Berthold v. Fox, 
21 Minn. 51. 

Persons not parties see supra §§ 
466, 467. ; 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 516-519] 


proceeding or not, either because the statute allows 
an appeal to any person aggrieved and does not re- 
strict the right to parties, or because the law, by 
making the judgment, order, or decree conclusive 
against sureties, makes them parties to the action 
or proceeding for the purpose of appeal.7? But 
sureties, whether they are parties to the action or 
proceeding or not, cannot appeal if they are not ag- 
grieved by the judgment, order, or decree com- 
plained of.78 

[§ 517] 18. Private Corporations and Their Offi- 
cers, Agents, Stockholders, and Bondholders—a. Cor- 
porations. A private corporation, like a natural 
person, may appeal or sue out’a writ of error to 
reverse a judgment, order, or decree affecting a 
matter in which it has an interest and by which it 
is aggrieved,’ provided it is a party. when this is 
necessary;*° but if if is not interested, or is not 
aggrieved by the judgment, order, or decree com- 
plained of, it cannot appeal.7® A corporation has 


no appealable interest in a controversy between in- ' 


dividuals respecting the ownership of shares of its 
stock;77 and it cannot appeal from a judgment 
against an owner of stock ordering the stock to be 
sold on execution.*® But it has such an interest as 
entitles it to appeal from a judgment, order, or 


72. %Iil.—Weer v. Gand, 88 Ill. 490 | cipal’s account. 
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Shaw v. Humphrey, 
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decree which is prejudicial to the interests of stock- 
holders who are not parties to the suit;’° and a 
foreign corporation, summoned as a garnishee of a 
nonresident holder of stock not actually within the 
state, has such an interest in the controversy as 
authorizes it to appeal from an adverse judgment, 
as it is under a duty to protect its stockholders and 
may be liable in damages for failure to do so.8° In 
a proper casé a corporation which, by succession, 
has acquired the rights of another corporation, 
which is a party to litigation, may appeal to protect 
such rights.*+ 

[§ 518] b. Officers and Agents. An officer of 
a corporation, who is made a party to a suit as a 
representative of the corporation, may appeal from 
an adverse decision affecting it.6? But an officer, 
agent, or servant, who is not a party as representa- 
tive of the corporation, cannot appeal from a judg- 
ment or order affecting it, although he may be in- 
cidentally affected.6* And an individual defendant, 
against whom an action has been dismissed, and who 
only appears in the record as an officer of defend- 
ant corporations, for examination betore trial as 
such, has no right of appeal on that ground.*4 

[§ 519] c. Stockholders and Bondholders. As a 
general rule an individual stockholder or bondholder 


the decree for error in embracing in- 


(surety on guardian’s bond, under 
statute allowing appeal by any per- 
son aggrieved); Mertz v. Mehlhop, 
117 Ill. A. 77 (surety on guardian’s 
bond may appeal from an order re- 
stating the account of his principal). 

Mass.—Farrar v. Parker, 3 Allen 
556 (holding that, under a statute 
allowing any person aggrieved to 
appeal, sureties on the bond of a de- 
ceased and insolvent guardian had 
the right to appeal from the decree 
of a judge of probate settling an ac- 
count of his guardianship and fixing 
an amount as due from his estate to 
the estate of the ward). 

Mo.—Switzer v. Switzer, 201 Mo. 
66, 83, 98 SW 461, 119 AmSR 731 and 
note [quot Cye] (holding that the 
sureties on a guardian’s bond have 
such an interest in the administra- 
tion of the estate as gives them the 
right to appeal from an order allow- 
ing the final settlement of the guar- 
dian’s accounts); Nolan v. Johns, 108 
Mo. 431, 18 SW 1107 (under statute 
allowing appeal by any person ag- 
grieved sureties on an injunction 
bond may appeal from a judgment 
against the principal alone); Calhoun 
v. Gray, 150 Mo. A. 591, 131 SW 478 
(surety on cost bond may appeal 
from judgment against principal 
alone); In re Swan, 54 Mo. A. 17 
(holding that a surety on the note of 
a deceased person may appeal from 
an order respecting the settlement 
of the estate); Loehner v. Hill,’ 19 
Mo. A. 141 (on injunction bond); 
McCartney v. Garneau, 4 Mo. A. 567 
(holding that where the judgment 
binds the sureties of the administra- 
tor of a partnership estate they have 
the right of appeal from the settle- 
ment). 

Pa.—Garber v. Com., 7. Pa. 265 
(surety on administrator’s bond). 

R. I.—Belcher v. Branch, 11 R. TI. 
226 (surety on administrator’s bond). 

Tenn.—Porter v. Burton, 10 Heisk. 
584 (sureties on guardian’s bond). 

Persons aggrieved, although not 
parties see supra § 467. 

73. Lake Bisteneau Lumber Co. v. 
Mimms, 49 La. Ann. 1294, 22 S 735; 
Shaw v. Humphrey, 96 Me. 397, 52 A 
798, 90 AmSR 349; St. Louis Zine Co. 
v. Hesselmeyer, 50 Mo. 180; Porter v. 
Burton, 10 Heisk. (Tenn.) 584. 

[a] A surety on a probate bond 
(1) is not a party so directly inter- 
ested that he can be considered as 
“aggrieved” by a decree of the court 
respecting the settlement of his prin- 


96 Me. 397, 52 A 798, 90 AmSR 349 
(guardian’s bond); Tuxbury’s App., 
67 Me. 267 (administrator’s bond); 
Woodbury v. Hammond, 54 Me. 332 
(guardian’s bond). (2) The surety 
on a guardian’s bond cannot appeal 
where his liability is contingent and 
the account ordered may show that 
no liability whatever rests upon him. 
Porter v. Burton, 10 Heisk. (Tenn.) 
584. 

{[b] Sureties on an injunction 
bond (1) are not parties to or ag- 
grieved by the judgment in the origi- 
nal suit, and they have no right to 
appeal therefrom. St. Louis Zinc Co. 
v. Hesselmeyer, 50 Mo. 180. (2) They 
have no appealable interest in a 
judgment dismissing the case for 
want of jurisdiction (Lake Bisteneau 
Lumber Co v. Mimms, 49 La. Ann. 
1294, 22, S*%735); (3) or in van order 
dissolving the injunction, where no 
damages were assessed against them 
(Richardson  v. 
Ann, 551). 

{c] A surety on a replevin under- 
taking who, after judgment for de- 
fendant in that action, successfully 
defends in another state a suit upon 
the undertaking, on the ground that 
the erroneous entry of judgment in 
the -replevin suit discharged him 
from liability on his undertaking, 
cannot afterward contest a motion 
by defendant for the amendment of 
the judgment in the replevin suit by 
appeal from the order granting it. 
Berthold v. Fox, 21 Minn. 51. 

74... St. douis, ‘ete, Coal) ete:, Co. 
v. Edwards, 103 Ill. 472; Union Tract. 
Co. v. Basey, 164 Ind. 249, 73 NE 
263; U. S. Express Co. v. Hurlock, 
120 Md. 107, 87 A 8384; Sherman v. 
Beacon Constr. Co., 58 Hun 143, 11 
NYS 369. 

[a] Judicial examination of offl- 
cer.—A defendant corporation is the 
party aggrieved by, and can there- 
fore properly appeal from, an order 
requiring its chairman to be exam- 
ined for the purpose of enabling 
plaintiff to frame his complaint 
against it. Sherman v. Beacon 
Constr. Co., 58 Hun 143, 11 NYS 369. 

75. State v. Talty, 139 Mo. 379, 40 
SW 942. See supra §§ 466, 467. 

76. Cal.—Dennis v. Table Moun- 
tain Water Co., 10 Cal. 369 (holding 
that, where a decree rendered in a 
suit against a corporation contains a 
direction ,for the sale of the interest 
of individuals not parties to the suit, 
the corporation cannot appeal from 
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dividuals). 
La.—Bd. of Liquidation v. New Or- 
leans Water-Works Co., 39 La. Ann. 


202, 1S 445. 

Mo.—State v. Talty, 139 Mo. 379, 
40 SW 942 (order, on petition of 
stockholder, directing receiver of 


corporation to permit an examina- 
tion of its books of account). 

N. Y.—Loerburger v. Hennessy 
Realty Co. 139 App. Div. 893, 123 
NYS 542. 

Tenn.—Brightwell v. Mallory, 10 
Yerg. 196. 

[a] Contempt proceeding against 
officer.—A corporation was not ag- 
grieved by an order adjudging its 
president guilty of contempt of court, 
and could not appeal therefrom. 
Loerburger vy. Hennessy Realty Co., 
139 App. Div. 893, 123 NYS 542. 

77. Board of Isiquidation v. New 
Orleans Water-Works Co., 39 Ta. 
Ann. 202, 1S 445. 

78. Brightwell v. Mallory, 10 
Yerg. (Tenn.) 196. 

79.'. Republic “Ls. Ins.’ Co.) wie Swi- 
gore 135 Ill. 150, 25 NE 680, 12 LRA 

80. U. S. Express Co. v. Hurlock, 
120 Md. 107, 87 A 834. 

81. Union Tract. Co. v. Basey, t64 
Ind. 249, 73 NE 263 (holding that, 
where, pending a proceeding to con- 
demn land for a street railway right 
of way, petitioner was consolidated 
with another company, which suc- 
ceeded to all petitioner’s -rights, 
titles, and estates in and to the sub- 
ject of the litigation, the latter com- 
pany was entitled, on averring such 
facts, to prosecute an appeal in its 
own name from the award of dam- 
ages), 

82. Pacaud v. Waite, 218 Ill. 138, 
75 NE 779, 2 LRANS 672 (holding 
that the president of an incorporated 
board of trade, when made a party as 
representative of the board, to a suit 
involving the validity of its by-laws, 
has a right to appeal from a judg- 
ment adverse to the validity of such 
by-laws). 

83. McFarland v. Pierce, 151 Ind. 
546, 45 NE 706, 47 NE 1 (holding 
that the general manager of a corpo- 
ration has no appealable interest in 
the matter of the appointment of a 
receiver therefor, because of being 
in possession of its property as such 
agent or servant, or because his sal- 
ary may be cut by the receiver). 

84. American Food Products Co. V- 
Winter, 147 Wis. 464, 133 NW 595. 
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cannot prosecute an appeal or writ of error from 
or to a judgment, order, or decree against the cor- 
poration by which he is only indirectly affected.** 
There are exceptional cases, however, where a stat- 
ute allows any person aggrieved to appeal, although 
not a party,°® and where a stockholder is privy in 
law to the judgment by reason of a statute render- 
ing his property liable to attachment or execution 
And of course, if stockholders have 
been made parties or quasi parties to the litigation, 
or have become parties by intervention, they may 
appeal or bring error to protect their interests.*§ 
But, where a suit is based upon plaintitf’s right as 


thereunder.’ 


85. U. S.—Ex p. Cutting, 94 U.S. 
14, 24 L. ed. 49. 

Fla.—State v. Florida Cent. R. Co., 
15 Fla. 690. 

Ill—wWhite Brass Castings Co. v. 
Union Metal Mfg. Co., 232 Ill. 165, 83 
NE 540, 122 AmSR 63. 

Ind.—McFarland y. Pierce, 151 Ind. 
546, 45 NE 706, 47 NE 1. ‘ 

Md.—Preston vy. Poe, 116 Md. 1, 81 
A 178. 

N. Y.—People v. Commercial-Bank, 
6 App. Div. 194, 39 NYS 1000. 

Oh.—Dunbar v. American Casket 
Cos 19s Oh-Cinr. Ctrs535, LO, Oh s Cir: 
Dec. 684. 

[a] Not privies.—As a rule the 
term “privies’” does not include 
stockholders of a corporation in 
which judgment has been rendered, 
so as to entitle them to maintain a 
writ of error or appeal to reverse the 
judgment. White Brass Castings Co. 
v. Union Metal Mfg. Co., 232 Ill. 165, 
83 NE 540, 122 AmSR 63; Preston v. 
Poe, 116 Md. 1, 81 A 178. Compare 
infra text and note 87. 

[b] In a suit to foreclose a mort- 

gage stockholders cannot appeal. Ex 
p. Cutting, 94 U. S. 14, 24 L. ed. 49. 
' [ce] From an order appointing a 
receiver, a stockholder who, as gen- 
eral manager, is charged with mis- 
conducting the affairs of the com- 
pany cannot appeal. McFarland v. 
Pierce, 151 Ind. 546, 45 NE 706, 47 NE 
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86. Massie v. Louque, 109 La. 769, 
33S 764; State v. Judge, 31 La. Ann. 
823 (holding that a stockholder may 
suspensively appeal from an interloc- 
utory decree ordering a sale of cor- 
porate property to be made by per- 
sons without legal power to sell, ir- 
reparable injury being threatened) ; 
Henry v. Jeanes, 47 Oh. St. 116, 24 
NE 1077 (holding that a judgment 
ordering the cancellation of the lease 
of a railroad, such lease being exe- 
cuted by its owner to another com- 
pany, is a judgment directly affect- 
ing the stockholders of the lessor; 
and that when the company refuses 
to appeal from the decree, any one of 
the stockholders, on behalf of him- 
self and other stockholders, may ap- 
peal therefrom under the provisions 
of Rev. St. § 5226, as a “person di- 
rectly affected’ thereby, when there 
is reason to believe that the officers 
of the company have an interest in 
common with plaintiffs in the case, 
and ‘that in refusing or neglecting to 
appeal, they are acting in, and con- 
trolled by, that interest). 

[a] A stockholder who has at- 
tempted to intervene may appeal 
from a judgment adverse to the 
corporation, as he is a third person 
under the statute allowing third per- 
sons to appeal. Massie v. Loudue, 
109 La. 769, 33 S 764. 

87. Came v. Brigham, 39 Me. ‘35; 
Rankin vy. Sherwood, Me. 509; 
Merrill v. Suffolk Bank, 31 Me. 57, 50 
AmD 649 (all holding that, under an 
act making the private property of 
stockholders in a bank liable to at- 
tachment or levy in a suit by a hold- 
er of its bills, where property of a 
stockholder has been levied on under 
a judgment against the bank, the 
seizure makes him privy in law to 
the judgment, although he was not 
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a party to the action. and he may 
maintain a writ of error for its re- 
versal without joining any other 
stockholders). 

88. Davis v. Mercantile Trust Co., 
152, WS. 590,914 St 693)>38 eed: 
563; Kavanagh v. Bank of America, 
239 Ill. 404, 88 NE 171 (holding that, 
where a stockholder of a bank insti- 
tutes proceedings .to administer its 
assets, in which a receiver is ap- 
pointed, such stockholder is entitled 
to appeal from a decree directing the 
receiver to pay certain certificates of 
deposit to an intervener, on the the- 
ory that the decree adversely affects 
his interest as a stockholder); Ben- 
nett v. Thorne, 36 Wash. 253, 78 P 
936, 68 LRA 113. 

{a] Quasi parties.—Bondholders 
who have been allowed to oppose 
charges and allowances of trustees 
are quasi parties and are within the 
reason which allows persons inci- 
dentally interested in some branch of 
a cause to intervene and appeal when 
a final decision of their right or 
claim has been made. Williams v. 
Morgan, 111 U. S. 684, 4 SCt 638, 28 
L. ed. 559: 

[b] Petition to assess stockhold- 
ers.—Where the petition in an equi- 
table proceeding to assess stockhold- 
ers of an insolvent bank relates to 
the rights of the stockholders, who 
are served with notice, and who ap- 
pear and contest the proceedings, 
they are parties having the right to 
appeal, although the corporation only 
is named as defendant. Bennett v. 
Thorne, 36 Wash. 253, 78 P 936, 68 
ERA 13: 

{c] Dissolution.—In Michigan, 
under Comp. L 10,890, providing, 
relative to the voluntary dissolution 
of corporations, that any corporation 
or person aggrieved by any decree or 
final order may appeal therefrom, 
stockholders who have appeared and 
shown cause against a dissolution 
are entitled to appeal from an order 
in a dependent intervention proceed- 
ing by judgment creditors for the 
sale of the assets of the corporation, 
since, although it is not strictly an 
order in the dissolution proceeding, 
it will end that proceeding. when a 
sale is made and the proceeds dis- 
tributed, and therefore amounts. to 
a final order. Abbott v. Mandell, 
(Mich.) 148 NW 349. 

89. Williams v. Savings, etc., Soc., 
133 Cal.'360, 65 P 822. 

90. See cases referred to in fol- 
lowing notes. 

91. U. S.—Kneeland y. American 
En & \T.Co.,-186 WisS:589;7 L05SCt950, 
34 L. ed. 379; Butterfield v. Usher, 91 
U. S. 246, 23 L. ed. 318; Blossom v. 
Milwaukee, etc., R. Co., 1 Wall. 655, 
17 L. ed. 673; Investment Registry v. 
Chitago, ete, Ri Co, i2i2Med:. +594; 
129 CCA 130; Magann y. Segal, 92 
Fed. 252, 34 CCA 323. 

Cal.—Dunn v. Dunn, 137 Cal. 51, 
69 P 847; Boland’s Hst., 55 Cal. 310. 

Ill.—Comstock v. Purple, 49 Ill. 
158. 

Miss.—Flournoy v. Smith, 4 Miss. 


Nebr.—Penn Mut. L. Ins. Co. v. 
Creighton Theatre Bldg. Co.; —51 
Nebr. 659, 71 NW 279. 

N. J.—New York Mut. L. Ins. Co. 
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a stockholder in an alleged corporation, and there 
is a finding, which is not subject to review, that he 
was not a stockholder, he is not aggrieved by the 
judgment in the suit and cannot appeal therefrom.*® 
19. Purchasers or Bidders at Judicial or 
Execution Sales. 
cases,” the general rule is that a purchaser at an ex- 
ecution, executor’s or administrator’s, foreclosure, 
partition, or other judicial sale, by the acceptance of 
his bid, becomes a party in such a sense,and acquires 
such an interest, 
setting aside or refusing to confirm the sale,®* from 
an order confirming the sale over his objections,°? 


Although there are exceptional 


that he may appeal from an order 


v. Sturges, 33 N. J. Eq. 328; Conover 
v. Walling, 15 N. J. Eq. 167. 

N. Y.—Mortimer v. Nash, 17 Abb 
Pr 229 note; Delaplaine v. Lawrence, 
10 Paige 602 (purchaser who has 
complied with terms of sale). 

N. C.—Murphrey v. Wood, 47 N. C. 
63 (execution sale). 

Oh.—Ackerman v. Cornell, 33 Oh. 

Tex! '3 7475 


Cir.aCty L028 

Tex.—Yerby v. Hill, 16 
Davis v. Stewart, 4 Tex. 223. 

Utah.—In re Auerbach, 23 Utah 
529, 65 P 488. 

Va.—Todd v. Gallego Mills Mfg. 
Co., 84 Va. 586, 5 SE 676. 

Wash.—Wood v. Seattle, 23 Wash. 
Ls nozw > 235,752 eRvAY 369; 

[a] Contra.—In Missouri, how- 
ever, it is held that under the stat- 
ute giving to “parties” aggrieved the 
right of appeal from certain interloc- 
utory judgments and orders, includ- 
ing interlocutory judgments in ac- 
tions for partition which determine 
the rights of the parties, a purchaser 
at a sheriff’s sale in a partition suit 
cannot appeal from an order setting 
aside and refusing to confirm the 
sale, since he acquires no rights, and 
does not become a party aggrieved, 
until the sale has been confirmed. 
Thomas v. Elliott, 215 Mo. 598, 114 
SW _ 987 [overr Wauchope v. McCor- 


mick, 158 Mo. 660, 59 SW 970]. 


[b] Under a statute which allows 
an appeal from a decree requiring 
“the possession or title of the prop- 
erty to be changed,” a purchaser at 
the first sale cannot appeal from the 
decree setting the same aside, before 
the resale has been made and con- 
firmed. Childs v. Hurd, 25 W. Va. 
530 [overr Roberts v. Roberts, 13 
Gratt. (54 Va.) 639, 70 AmD 435, and 
Kable v. Mitchell, 9 W. Va. 492]. 

{c] Partial confirmation.—A party 
interested in a sale under partition 
is quite as much “aggrieved,’’ within 
the rule granting a right of appeal 
to a “party aggrieved,’ when the sale 
is refused confirmation as when it is 
confirmed, and a purchaser in par- 
tition sale which has been confirmed 
in part and denied confirmation in 
part is an aggrieved party. Dunn v. 
Dunn, 137 Cal. 51, 69 P- 847. 

{[d] One acquiring the title of a 
purchaser at a judicial sale which 
has been confirmed, as an heir, is a 
person aggrieved by an order vacat- 
ing the sale, and is entitled to ap- 
peal therefrom. Betts v. Shotton, 2 
Wis. 667. 

92. In re Pearson, 98 Cal. 603, 33 
P 451; Ennen v. Air, 104 SW 960, 31 
KyL 1184 (holding that, where the 
court erroneously decreed a sale of 
devised land in which minors’ inter- 
ests were involved, in violation of 
the will, although the minors’ guar- 
dians did not appeal from the order 
confirming the sale, the purchaser 
might appeal, since he was not pro- 
tected against the infants’ claims); 
Greiling v. Watermolen, 128 Wis. 440, 
107 NW 339 (holding that, where a 
party was induced to purchase land 
from an administrator under an or- 
der of the county court by the ad- 
ministrator’s false representations, 
he was aggrieved by an order con- 
firming the sale and was therefore 
entitled to appeal therefrom). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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or from any other appealable judgment, order, or 
decree by which he is aggrieved..* And under a 
statute authorizing an appeal by any party ag- 
grieved, the highest responsible bidder at a guard- 
jan’s sale may appeal from.an order confirming a 
sale made to a lower bidder over his objections.®* 
But a purchaser at a judicial sale cannot appeal 
from an order making a distribution of the proceeds 
of the sale,°> unless by an agreement recognized by 
the court the purchasers are interested in the mat- 
ter of the distribution to pay expenses and allow- 
ances.°® Nor as a rule can he appeal or sue out a 
writ of error to reverse the judgment on which the 
sale was made,” or the order of sale.®’ And, on 
appeal from an order confirming a sale of real es- 
tate by executors, no legatee having appealed, an 
unsuccessful bidder for the property is in no posi- 
tion to raise the question that the consideration for 
the sale will not be sufficient to pay all legacies in 
full.°® But the purchaser of land sold under a tax 
judgment is a party in interest to an order vacat- 
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assignee of a purchaser at a chancery sale does not 
become a party, so as to be entitled to appeal from 
a subsequent decree affecting his rights, unless such 
assignment is reported by the master or authorized 
by the court.’ 

[§ 521] 20. Purchasers Pendente Lite. It has 
been held in some jurisdictions that the purchase 
of land pending suit concerning it gives to the pur- 
chaser such a privity of interest as will authorize 
him to prosecute an appeal or writ of error.? But 
it is held in other eases that such purchaser is a 
stranger to the record and cannot appeal or main- 
tain a writ of error merely because he has succeeded 
to the interests of the party against whom judg- 
ment was entered. If he has become a party by 
intervention or substitution, he may appeal.® 

[§ 522] 21. Receivers, Commissioners, Assignees 
or Trustees in Insolvency or Bankruptcy, Etc.—a. 
Receivers, Commissioners, Etc. Although there is 
some conflict in the decisions as to its application, 
it may be laid down as a general rule that a re- 


ing the judgment, and may appeal therefrom. 


938. Pierce County. v., Bunch, 49 
Wash. 599, 96 P 164. 

What judgments, orders, or decrees 
are appealable see supra -§ 368 et 


sea. . 

94. In re Bohanan, 87 Okl. 560, 
133 °P 44. 

[a] But a purchaser who refuses 
to comply 


with’ the terms of sale 
and at a resale -attempts. to pid 
through an agent in disregard of the 
terms of the sale, has no standing to 
appeal from a decree confirming the 
sale to another person. Hildreth v. 
Turner, 89 Va. 858, 17 SE 471. 

95. Central Trust Co. vy. Grant 
Locomotive Works, 135 U. S. 207, 10 
SCt736,. 34; Ls jed..97. 

96. Williams v. Morgan, 111 U. S. 
€84, 4 SCt 638, 28 L. ed. 559. 

97. U. S. Bank y. White, Wright 
(Oh.) 574. 

98. Levy v. Riley, 4 Or. 392 (hold- 
ing that a purchaser at a sale under 
an order of the county court has no 
right of appeal from such order, al- 
though it was obtained by an im- 
proper party, unless such, purchaser 
is required by statute to be made a 
party to such proceeding). 

[a] Exception.—But it has been 
held that, where a mortgage is fore- 
closed under an order of seizure and 
sale, the purchaser of the mortgaged 
property, desiring to pay the mort- 
gage to the right party, has the right 
to know that in paying it he is re- 
ceiving a full acquittance, and hence 
shows a sufficient interest to appeal 
from the order. Prevost vy. Pellerin, 
105 La. 589, 30 S 144. 


99. In re Robinson, 142 Cal. 152, 
hen Se ivan 

1. Pierce County v. Bunch, 49 | 
Wash. 599, 96 P 164. 

2. Newland y. Gaines, 1 Heisk. 
(Tenn.) 720. & 

3. Andrews v. National Fdy., etc., 


Works, 76 Fed. 166, 22 CCA 110, 36 
LRA 139; Mosier v. Flanner-Miller 
Lumber Co., 66 Ill. A. 630; Trumbull 
v: Jefferson County, 60 Wash. 479, 
111 P 569, 140 AmSR 943 (in name of 


grantor, lis pendens having been 
filed). ; 
[a] Where a party, against whom 


a final decree has been made, sells 
his right to the subject matter of 
the suit, an appeal from such decree, 
in the name of the party against 
whom the same was made, cannot be 
sustained. But if the purchaser is 
entitled to appeal he must make him- 
self a party to the suit, and bring 
the appeal in his own name. Mills v. 


Hoag, 7 Paige (N. Y.) 18, 31 AmD 
PV 
{b] In California, under Code 


Civ. Proc. (1897) § 385, if real prop- 
erty is conveyed during the pendency 
of litigation in regard to it, the 


The 


grantee may thereunder continue to 
prosecute or defend the action in the 
name of his grantor, or may cause 
himself to be substituted in his place. 
Hence a grantee may appeal from an 
order refusing relief from a judg- 
ment taken against the grantor by 
default, and an objection that there 
was no judgment as to-the grantee 
is untenable. Malone v. Big Flat 


wee Min: Co., 93. Caliv384;. 28 —P 
[ce] In Kentucky (1) it was for- 


merly the rule that an appeal or writ 
of error must be brought in the name 
of the original party to the judg- 
ment. Marr vy. Hanna, 7 J. J. Marsh. 
642, 23 AmD 449; Mason vy. Peck, 7 
J. J. Marsh... 300: (2). But the rule 
is now otherwise under Civ. Code Pr. 
§ 19, which requires actions to be 
prosecuted in the name of the real 
party in interest, and which applies 
to appeals as well as to actions in 
the lower courts. Miller v. Wheeler, 
147 Ky. 131, 143 SW 1028; Lampkin 
v. Mobile, ete., R. Co., 146 Ky. 514, 
142 SW 1087. (3) And _ therefore, 
where a debtor’s land has been sold 
at judicial sale, and, before the ex- 
piration of the year in which the 
debtor may redeem the property, he 
sells and conveys the same, his 
grantee may prosecute the appeal in 
his own name. Miller v. Wheeler, 
supra. 

[d]. A purchaser from the mort- 
gagor may appeal from a judgment 
denying his right to redeem under a 
statute granting an appeal to a party 
or privy. -Miller v. Wheeler, 147 Ky. 
131, 148 SW 1028. 

{e] In Michigan, if one who, asa 
party interested in the real estate in 
question, although not a party to the 
suit, is entitled to appeal under Pub. 
Acts (1907) p 497 No. 340, regulating 
the practice on appeal in equity, he 
must show that his title was not ac- 
quired after litigation begun and lis 
pendens filed, or that he has a title 
independent from that of the parties. 
Lightner vy. Prentis, 158 Mich. 13, 122 
NW 374. 

[f] In North Dakota the vendee 
may appeal in the name of the origi- 
nal defendant, under a statute which 
provides. that “in case of any... 
transfer of interest the action shall 
be continued in the name of the orig- 
inal party or the court may allow 
the person to whom the transfer is 
made to be substituted in the action.” 
Sykes v. Beck, 12 N. D. 242, 251, 96 
NW 844. 

[g] An assignee of a mortgage on 
land, who sues to restrain a me- 
chanic’s lienor from removing a 
building erected thereon by the mort- 
gagor, has such an interest as en- 
titles him to appeal from the judg- 


ceiver, commissioner, or other like officer may ap- 


ment rendered against him on the 
merits, although he has obtained 
judgment of foreclosure, bid in the 
land for the full amount thereof, and 
received a certificate of purchase, 
and the order of sale, as to him, has 
been. returned fully satisfied. Logan 
v. Sult, 152 Ind. 434, 53 NE 456. 

{h] Condemnation proceedings.— 
When a special statute gives the 
right of appeal only to owners’ of 
land on condemnation, the vendor in 
a contract of sale is in equity trustee 
of the land for the vendee, subject to 
the performance of the conditions of 
the agreement. Should the vendee 
desire to appeal from the award he 
may do so in the name of the vendor. 
Mcintyre. v. Easton, etc., R. Co., 26 
N.. J. Eq. 425. 

[i] Consolidation of corporation. 
—Where, pending a proceeding to 
which a corporation is a party, the 
corporation was consolidated with 
another company, which succeeded 
to all such corporation’s rights, title, 
and estates in and to the subject of 
the litigation, it was held that the 
latter company was entitled, on aver- 
ring such facts, to prosecute an ap- 
peal from the judgment in such pro- 
ceeding. Union Tract. Co. v. Basey, 
164 Ind. 249, 73 NE 263. : 

4 Fla.—State v. Florida Cent. R. 
Co., 15 Fla. 690; Howse v. Judson, 1 
Fla. 133. 

Ill.—Louisville, ete., Cons. R. Co. 
v. Surwald, 150 Ill. 394, 37 NE 909; 
Foreman v. Defrees, 120 Ill. A. 486. 
amare eee: v. Bryant, 11 Metc. 

Tex.—Ferris v. Streeper, 59 Tex: 
312; Clarke v. Koehler, 32 Tex. 679. 

W. Va.—Stout v. Philippi Mfg., etc., 
Conmale We. Vas (009, foot Se ol aoe 
AmSR 843. f 

[a] Im Maine the right of excep- 
tion in an action at law is limited by 
Rev. St. c 79 § 65, to a party to the 
action aggrieved, and a mere subse- 
cuent grantee of property attached 
who appears only to oppose a motion 
for an order of notice is not a party 
having a right to except if the mo- 
tion is overruled. Abbott v. Abbott, 
106 Me. 113, 75 A 323. 

5. Hunt v. O'Leary, 78 Minn. 281, 
80 NW 1120; Sykes y. Beck, 12 N. D. 
242, 96 NW 844; Stout v. Philippi 
Miic., .ete:,) Co, 141 Wi) Vianwosgnban 
SE 571, 56 AmSR 843 and note. 

{a] After judgment.—Koehler vy. 
Brady, 82 App. Div. 279, 81 NYS 695 
[app dism 181 N. Y. 503 mem, 73 
NE 1125 mem]. 

{b] The assignee of a note and 
mortgage, having been substituted 
as plaintiff, may appeal from an 
order declaring a prior lien on the 
Be 188 Virgin v. Brubaker, 4 Nev. 

le 
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peal or maintain a writ of error to reverse a judg- 
ment, order, or decree in a suit brought by or 
against him, or to which he is otherwise made a 
rieved thereby,® but not other- 
In some jurisdictions, however, he must be 
a party, either originally or by substitution or in- 
tervention;® and it is held that authority from the 


party, if he is agg 
wise.” 


court is necessary to entitle him 


orders made by the court in the cause in which he 
was appointed,® except such as relate to his official 
He may appeal, 
as a rule, from orders respecting or affecting his 
claims for compensation and expenses;!! from or- 
ders relating to the settlement of his accounts;?? 


conduct, accounts, and credits.!° 


6. U. S.—Hinckley v. Gilman, etc., 
Re, Cos 94 SUS! 46th ode at ed uaG6Gs 
Bosworth v. Terminal R. Assoc., 80 
Bed. 969) 26 CCA 279 efatt 174 U5 S. 
182, 19 SCt 624, 43 L. ed. 941]; Rust 
v. United Waterworks Co., 70 Fed. 
AO Se OCA NO YDhomusy: Pittard, 62 
Fed. 232, 10 CCA 852; Felton v. Ack- 
erman, 61 Fed. 225,» 9) CCA 457% 

Fla.—L’Engle v. Florida -Cent. R. 
Co., 14 Fla. 266. 

Ga.—McGregor vy. Atlanta Third 
Nat. Bank, 124 Ga. 557, 53 SE 93. 

' Jll.—Kavanagh v. Bank of America, 


239 Ill. 404, 88 NH 171; Montpelier 
eae Bees Works y. Dilsaver, 169 Ill. 


Ky.—Cornell Wind Engine, etc., Co. 
v. Breed, 13 Kyl 365. 

Md. —Gephart v. Sprigg,:91.°A) 772; 
Beilman vy. Poe, 120 Md. 444, 88 A 


131. 

N. Y.—Peo. v. St. Nicholas Bank, 
77 Hun 159, 28 NYS 407. 

Wis. —Jeffery v. Osborne, 145 Wis. 
351, 129 NW 931. 

[a] A receiver of a firm which has 
been dissolved by decree may appeal 
from a judgment against one or more 
members of the firm, although no 
judgment is entered against him, the 
only disposition of defenses inter- 
posed by him being by rulings made 
during the trial. Honegger v. Wett- 
stein, 47 N. Y. Super. 125. 

[b] Ex parte proceeding.—One ap- 
pointed receiver in an ex parte pro- 
ceeding cannot appeal. Ober v. Ex- 
celsior Planting, etc., Co, 44 La. 
AYN. b0, LO. S792: 

7. U. S.—Kirkpatrick v. Eastern 
Milling, etc., Co. 135 Fed. 151; Bos- 
worth y. Terminal R. Assoc., 80 Fed. 
969. 26> CCA’ 27-9. [aft 74. iS: 2182. 
19 SCt 624, 43 L. ed. 941]. 

Ala.—Broughton vy. Shivers, 152 
Ala. 368, 44 S 469. 

Tll—Foreman v. Defrees, 120 Il. A. 
486; Sutton v. Weber, 100 Ill. A. 360. 

Ind.—Polk v. Pennsor (A.) 76 NE 
634. 

Md.—Beilman v. Poe, 120 Md. 444, 
88 A 131; Knabe v. Johnson, 107 Md. 
616, 69 A 420; Stewart v. Codd, 58 
Md. 86. 


Nev.—State v. State Bank, etc., Co., 
36 Nev. 526, 137 P 400. 

N: Y.—Union Surety, etc, Co. v. 
Greater New York Amusement Co., 
87 App. Div. 287, 84 NYS 286 (re- 
ceiver of a corporation cannot appeal 
from so much of an order denying 
the motion of the corporation for his 
discharge as grants leave to renew 
the motion). 

N. C.—Battery Park Bank v. West- 
ern Carolina Bank, 127 N. C. 432, 37 


SE 461. 

N. D.—State v. People’s State 
Bank, 22 N. D. 583, 585, 185 NW 196 
[eit Cyc]. 

Va.—Brown vy. Howard, 106 Va. 262, 
55 SE 682. 

W. Va.—Whyel v. Jane Lew Coal, 
etce., Co., 67 W. Va. 651, 69 SE 192. 

[a] Setting aside decree.—Under 
Va. Code (1904) § 3454, authorizing a 
person thinking himself aggrieved by 
a decree to appeal therefrom, etc., a 
commissioner appointed in a decree 
directing a resale of land in a suit 
to subject the assets of the deceased 
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to appeal from 


not in his official capacity alone ap- 
peal from a decree setting aside the 
decree for a resale, rendered on a 
petition against himself alone. 
Brown v. Howard, 106 Va. 262, 55 SH 

82. 

8. Dupree v. Drake, 94 Ga. 456, 19 
SE 242; Ross v. Wigg, 100 N. Y. 243, 
3 NE 180; Tracy v. Selma First Nat. 
Bank, 37 N. Y. 523; Conner v. Belden, 
8" Dalye GNA GY rsa ue See also 
Broughton v. Shivirs, 152 Ala. 368, 
44 S 469; Lapcevie v. Guardian F. 
eee 43 Pa. Super. 479; and supra 

466. 

[a] In supplementary proceedings 
a New York receiver may not be sub- 
stituted for the debtor whose estate 
he represents, in an action against 
the latter, against plaintiff’s will. 
He may not therefore appeal, under 
Code Civ. Proc. § 1296, providing that 
one aggrieved, who is entitled to be 
substituted, may appeal. Ross_v. 
Wigg, 100 N. Y. 248, 3 NE 180. 

[b] A special receiver of a fed- 
eral court, although authorized by 
that court, will not be heard in the 
state supreme court upon appeal by 
him from a decree pronounced by a 
circuit court of the state in a cause 
pending there to which he was not a 
party, and where his personal rights 
are in no way involved by the decree 
appealed from. Whyel v. Jane Lew 
ee etce., Co., 67 W. Va. 651, 69 SE 
192. 

9. Pocatello First Nat. Bank v. 
Bunting; .% Ilda. 27, bose 929; 1106" 
Polk v. Johnson, (Ind. A.) 76 NE 634; 
McKinnon v. Wolfenden, 78 Wis. 237, 
47 NW 436. Compare Cornell Wind 
Engine, Co. .v. ‘Breed, 13 KyL 
36 


Polk v. Johnson, (ind. A.) 76 
NE 634. 

11. Herndon v. Hurter, 19. Fla. 
397; L’Engle v. Florida Cent. R. Co, 
14 Fla. 266; Sutton v. Weber, 100 Ill. 
A. 360; Beilman v. Poe, 120 Md. 444, 
88 A 131; Hobart v. Hobart, 86 N. Y. 
636 mem [rev on other grounds 23 
Hun 484]. . 

12. Hinckley v. Gilman, etc, R. 
Co., 94 U. S. 467, 24 L. ed. 166; In re 
Angell, 131 Mich. 345, 91 NW 611; 
Union Nat. Bank vy. Mills, 103 Wis. 
39, 79 NW 20. 

13. McGregor v. Atlanta Third 
Nat, Bank; 124 Ga. 557%, 53 °-SB 93; 
Beilman v. Poe, 120 Md. 444, 88 A 
131; Pickering v. Richardson, 57 
Wash. 117, 106 P 614; and other cases 
infra note 23. 

14. Conn.—In re Premier Cycle 
Mfg. Co, 70 Conn. 473, 39 A 800. 

Fla.—L’Engle v. Florida Cent. R. 
Co., 14 Fla, 266. 

Tll.—Montpelier Cup, ete., Works v. 
Dilsaver, 169 Ill A. 279. 

Md.—Ellicott v. Warford, 4 Md. 80. 

N. Y.—Conner v. Belden, 8 Daly 
257. 

Wash.—State v. Inter-State Fish- 
eries Co., 36 Wash. 80, 78 P 202, 

{a] A clerk and master in equity 
is no such party to a suit pending in 
his court as to entitle him, under N. 
C. Rev. Code c 4 § 23, to appeal from 
an interlocutory order appointing an- 


etc., 


other than himself a commissioner. 


a partisan. 


iee*. 


and in eases in which, although he is not person- 
ally interested, an appeal by him is necessary or 
proper for the ‘protection of the entire estate which 
he represents;** but not from an order or decree 
removing or discharging him or vacating his ap- 
pointment,!* unless it fails to protect him with re- 
spect to disbursements made by him which are prop- 
erly chargeable upon the property, or as to his 
compensation, ete.;+° and it is generally held that- 
he cannot appeal in the interest of one set of stock- 
holders against the other,'® or from an order’ re- 
specting the -conflicting claims of. creditors or other 
parties,‘* unless the court first authorizes him to 
do so.1® A receiver appointed by a court of equity 


owner to the payment of debts can- | to sell real estate. 


Green v. Harri- 
son; 59 N.C. 253, 82: AmDr415. 

15. Montpelier Cup, ete., Works v.. 
Dilsaver, 169 Ill. A. 279. 

16. Strauss v. Carolina Interstate 
Se Et aaa Assoc., 118 N. C. 556, 24 


17. U. S.—Bosworth v. Terminal 
R. Assoc., 80 Fed. 969, 26 CCA 279 
{aff 174 U. S. 182, 19 SCt 624, 43 L 
ed. 941]. 


Md.—Beilman v. Poe, 120 Md. 444, 
88 A 131; Knabe v. Johnson, 107 Mad. 
616, 69 A 420. 

Nev.—State v. State Bank, etc., Co., 
36 RSixe 526, 137 P 400 

N. C.— Battery Park Bank v. West- 


ern Carolina Bank, 127 N. C. 432, 37 
SE $6h. 
N. D.—State « People’s State 


Bank, 22 N. D. 583, 135 NW 196 (re- 
ceiver of insolvent corporation not 
entitled to appeal from order grant- 
ing creditor preference rights). 

And see infra text and note 22. 

[a] Syndic.—Chapoton v. Cred- 
itors, 46 La. Ann. 412, 14 S 882; Beer 
v. Their Creditors, 12 La. Ann. 174 

[b] Statement of rule by federal 
court.—In Bosworth v. Terminal R. 
Assoce.; 80 Fed. 969, 972,.26 CCA 279, 
a receiver appealed from a decree 
awarding a preference toa claim for 
supplies over the debt secured by the 
mortgage in course of foreclosure. 
The Eonee said: “The true line of 
demarcation we think to be this: He 
has the right of appeal with respect 
to any claim asserted by or against 
the estate, for therein he is the rep- 
resentative of the entire estate. He 
has the right of appeal from any de- 
cree which affects his personal right, 
for therein he has an interest. But 
he has not the right of appeal from 
a decree declaring the respective 
equities of parties to the suit. He 
should therein be indifferent, and not 
His duty isto all par- 
ties in common.” 

[c] Directing payment of prior 
claim.—lTllinois Trust, ete., Bank v. 
Kilbourne, 76 Fed. $33, 22 CCA DOI. 

[d] In Connecticut an appeal from 
a void order affecting the rights of 


| owners and creditors who are repre- 


sented by the receiver may be per- 
mitted under the general rules of 
chamcery practice and by the broad 
language of a statute in respect to 


receivers. Conn. Gen. St. §§ 1322, 
1942; Guarantee Trust, ete, Co, v. 
Philadelphia, etc., Co., 69 Conn. 


709, 38 A 792, 38 LRA 804. 

18. McKinnon v. Wolfenden, 
Wis. 237, 47 NW 486. 
and note 9. 

[a] Receiver representing antag- 
onistic interests.—Where the largest 
unsecured creditor of a corporation 
which is in the hands of a receiver 
is also the holder of a mortgage on 
certain property, which property 
other creditors claim should be 
brought within the general assets of 
the corporation, an appeal may not 
be taken in the name of the receiver 
from a decree, the effect of which is 
to retain the property within the tien 
of the mortgage, since the effect 
thereof would be to compel the mort- 
gagee to contribute to Jlitigatiom 


78 
See supra text 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ~ 
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eannot appeal from an order setting aside a sale 
_ which he had reported for ratification;!® or from 
a judgment, order, or decree which settles’ his ac- 
counts and directs him to pay a balance into court,?° 
unless it denies him compensation to which he is 
entitled or otherwise affects his rights on the ac- 
counting ;?* nor, as a rule, can he appeal from a 
judgment, order, or decree for, or merely affecting, 
the payment or distribution of the funds or assets 
in his hands-to or among those entitled thereto,?? 
except where an appeal by him is necessary to pro- 
tect the estate against diminution by reason of a 
void judgment, order, or decree, or by payment of 
an unauthorized or unwarranted claim, and in other 
like cases in which he is interested and aggrieved 
as the representative of the entire estate and all 


the parties interested therein.?® 


[§ 523] b. Assignees or Trustees in Bankruptcy 


against himself; but such an appeal 
may be allowed if the unsecured 
creditors secure to the receiver the 
costs and expenses of the appeal. 
Cook vy. Anderson Food Co.,:'(N. J. 
Ch.). 55 A 1042. 

19. Hallam v. Oppenheimer, 3 
App. (D. C.) 329; Haskie v. James, 
75 Md. 568, 23 A 1030; Lurman vy. 
Hubner, 75 Md. 268, 23 A 646. 

20. Hinckley v. Gilman, ete. R. 
Co., 94 U. S. 467, 24 L. ed. 166. 

21. ‘Herndon v: Hurter, 19 Fla. 
397; L’Engle v. Florida Cent. R. Co., 
14 Fla. 266; In re Angell, 131 Mich. 
345, 91 NW 611; Hobart v. Hobart, 23 
Hun 484 [rev on other grounds 86 N. 
Y. 636 memj. Contra Fredeldey vy. 
Diserens, 26 Oh. St. 312. 

22. U. S.—Kirkpatrick v. Eastern 
Milling, etc., Co., 135 Fed. 151 (hold- 
ing that receivers for an insolvent 
corporation are not entitled to ap- 
peal from an order of the court by 
which they were appointed, directing 
them to deliver. to an intervener cer- 
tificates of stock of the corporation 
which have come into their hands, 
but are admittedly worthless, the re- 
ceivers not being affected personally 
and the corporate estate having no 
rights to protect). 

Ala.—Dorsey v. Sibert, 93 Ala. 312, 
9.S 288. 

Tll.—Foreman v. Defrees, 120 Ill. 
A. 486; Sutton v. Weber, 100 Ill. A. 
360 (cannot appeal from order di- 
recting payment of store rent). 

Md.—Beilman v. Poe, 120 Md. 444, 
88 A 131; Knabe. v. Johnson, 107 Ma. 
616, 69 A 420. 

Ney.—State v. State Bank, etc., Co., 
36 Nev. 526, 137 P 400 (holding that, 
under a statute providing that any 
party aggrieved may appeal, a re- 
ceiver appointed to take over, admin- 
ister, and wind up the affairs of a 
bank could not appeal from an order 
directing the preferential payment 
of a claim on the ground that the 
claimant’s deposit in the bank was 
a special and not a general de- 
posit). 

N. C.—Battery Park Bank v. West- 
ern Carolina Bank, 127 N. C. 432, 37 
SE 461. 

fa] Acquiescence by claimants.— 
Where the claimants of a fund, the 
proceeds of a sale, acquiesce in the 
decree distributing it, the receiver or 
trustee appointed to make the sale 
has no appealable interest. Stewart 
v. Codd, 58: Md. 86; Battery Park 
Bank vy. Western Carolina Bank, 127 
NC. 432, 37 Sh 464; 

23. Ga. — McGregor v. Atlanta 
Third Nat. Bank, 124 Ga. 557, 53 SH 
93: 

Md.—Gephart v. Sprigg, 91 A 772; 
Beilman v. Poe, 120 Md. 444, 88 A 131 
(inerease or ‘diminution of whole 
fund involved); Ellicott v. Ellicott, 6 
Gill &.J5-35 (trustee to sell property 
may appeal for benefit of those in- 
terested in the fund, and who are 
aggrieved by an erroneous order of 
distribution). 
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or Insolvency. An assignee or trustee of an insoly- 
ent debtor or bankrupt may generally appeal or 
maintain a writ of error to reverse a judgment ren- 
dered against the insolvent or bankrupt,?+ or to 
reverse an order removing the assignee and direct- 
ing him to turn over the assets to a successor,?> and 
in other cases in which he has an interest and is ag- 


judgment, order, or decree com- 


plained of,?° provided he is a party to the action, 
when this is necessary under the statute.?7 
cannot appeal where he.has no interest in the mat- 
ter and is not aggrieved;?* and it is therefore gen- 
erally held that, except in cases in which an ap- 
peal is necessary or proper to protect the estate in 
the interest of all the creditors and others inter- 
ested therein,”® he has no standing, either in his 


But he 


own right as assignee or trustee, or on behalf of 


Nev.—State v. State Bank, etc., Co., 
36 Nev. 526, 137 P 400. 

N. Y.—Peo. v. St. Nicholas Bank, 
77 Hun 159, 28 NYS 407 (where it is 
said that, by statute in New York, a 
receiver may appeal from an order 
directing him to pay out money in 
his hands to claimants thereof). 


Wash.—Pickering vy. - Richardson, 
57 Wash. 117, 106 P 614. 
W. Va.—Ruhl v. Ruhl, 24 W. Va. 


279 (holding that a commissioner to 
make sale of realty, ordered impris- 
oned for alleged contempt in failing 
to pay over money under what was 
a void decree, is entitled to have the 
order reviewed). 

[a] Judgment directing settlement 
with a creditor.—Where, pending a 
receivership, application is made to 
the court by a creditor for leave to 
effect with the receiver and others a 
settlement which is represented to 
be advantageous to all parties con- 
cerned, and the receiver is ordered 
by the court to show cause why the 
offer of settlement should not be ac- 
cepted, he may, if he is dismissed 
with a judgment directing him to 
make séttlement on the terms pro- 
posed, sue. out a writ of error as- 
signing error on such judgment. Mc- 
Gregor v. Atlanta Third Nat. Bank, 
124 Ga..557,.53, SE. 93; 

{b] Petition against former re- 
ceiver.—Receivers may appeal from 
the dismissal of their petition, filed 
on behalf of certain creditors against 
a former receiver to enforce an 
alleged liability growing out of 
his administration of the receiver- 
Spi0 Gephart v. Sprigg, (Md.) 91 A 
172. 

24. Johnson vy. Thaxter, 12 Gray 
(Mass.) 198; Day v. Laflin, 6 Metce. 
(Mass.) 280. 

25. Teackle v. Grosbys a Md. 14; 
State v. Field, 37 Mo. A. 

26. Cal. —Mercantile raat COvaNe 
Miller, 166 Cal. 563, 137 P 913 (state 
superintendent of .banks; infra § 

8 


Ill.—Becker v. Eames, 257 Ill. 389, 
100 NE. 998, AnnCasi914A 1235 and 
note; Clark v. Burke, 163 Ill. 334, 45 
NE 235. 

Ky.—Bristow v. Peters, 6 KyL 289. 

Md.—Frey v. Shrewsbury Sav. 
Inst., 58 Md. 151; Teackle v. Crosby, 
14 Md. 14; Salmon yv. Pierson, 8 Md. 


297. 

N. Y.—In re Carnegie Trust Co., 
206 N. Y. 390, 99 NE 1096, 46 LRANS 
260 (superintendent of banks repre- 
senting in his official capacity credi- 
tors of insolvent bank as well as 
Been: and stockholders; infra § 
528). 

W. Va.—Hall v. Bank of Virginia, 
14 W. Va. 584. 

[a] In Souisiana a provisional 
syndic may appeal from a judgment 
denying him the right to render his 
account through the channel of the 
court, after public notification to all 
concerned, instead of presenting it 
directly to the definitive syndic. 


creditors, to appeal from a judgment, order, or de- 


yen O8 v. His Creditors, 

Appeals in insolvency proceedings 
see Insolvency [22 Cye 1359]. 

Appeals under federal bankruptcy 
laws see Bankruptcy é° Cyc 262]. 

27. See supra § 466. 

[a] A trustee in insolvency who 
has asserted an interest in property, 
without becoming a party to the ac- 
tion, cannot appeal. Matter of Bris- 
tol, 16 AbbPr (N. Y.) 397. 

[b] An assignee for creditors can- 
not appeal from a judgment sustain- 
ing an attachment against the debtor 
and directing a sale of the attached 
property, which was rendered prior 
to the execution of the deed of as- 
signment, as neither he nor the.credi- 
tors whom he represents were par- 


35 La, Ann, 


ties to the proceeding in which the 
judgment was rendered. Johnson v. 
Louisville City Nat. Bank, 56 SW 710, 
22 KyL 118. 

28. Colo.—Perdew v. Coffin, 11 
Colo. Asi 157, 52) P14 7s 

Conn. —Woodbury’s App., 70 Conn. 
456, 39°A 79K 

Jowa.—Meirkord v. Helming, 139 
Iowa 437, 116 NW 785. 

La.—Chapoton v. Creditors, 46 La. 
Ann. 412, 14 S 882 (syndie not en- 
titled” to appeal from an order re- 
ducing amount of claims carried on 
the tableau of distribution, where the 
creditors took no exception); Beer v. 
Their Creditors, 12 La. Ann. 774. 

Md.—McColgan v. McLaughlin, 58 
Md. 499. 

Oh.—In re Schumacher, 6 OhS&CP 
125, 5 OhNP 387. 

Pa.—Mellon’s ADDS nse aay ale 
[a] Costs.—The assignee of an 
insolvent estate, who is the losing 


party in the trial before a referee of 
certain issues between him and the 
creditors, cannot complain of a judg- 
ment whereby the costs of reference 
are divided equally between him and 
such creditors, as he could be ad- 
judged to pay all such costs. Per 
oy ViuCoftins 11,,Colo., As 15%, apa: 

29. Clark v. Burke, 163 Ill. .334, 
45 NE 235 (may appeal from erro- 
neous order directing payment of a 
certain claim); Young y. Teutonia 
Bank, etc., Co., 134 La. 879, 64 S 806 
(state bank examiner; infra § 528); 
Frey v. Shrewsbury Sav. Inst., 58 
Md. 151; Teackle v. Crosby, 14 Md. 
14; Salmon vy. Pierson, 8 Md. 297 
(where it was held that a trustee in 
insolvency, being the representative 
of the creditors, may appeal where 
the decision affects the interests of 
all the creditors, or when he has an 
interest, as trustee, in reference to 
his allowance); In re Carnegie Trust 
Co.;..206 N. Y. 390, 99 NE 1096, 46 
LRANS 260 (state superintendent of 
banks representing the creditors and 
stockholders of an insolvent bank; 
infra § 528). 

Rule as to receivers generally see 
supra § 

Trustees generally see infra § 524 
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cree merely distributing the fund in his hands,°° or 
from an order fixing the amount of a particular 
claim preferred by a ereditor,*t or generally from 
an order in a controversy between ereditors, in 


which he has no interest.°? 


[§ 524] 22. Trustees Generally and Beneficiaries. 
A trustee of property under a will, deed, or other- 
wise has such an interest or concern in a judgment, 
order, or decree affecting the interest of his ces- 
tuis que trust as entitles him to appeal or maintain 
a writ of error to protect or recover the trust prop- 
And he may appeal from a judg- 
ment or order which affects his claim to compensa- 
tion,’* or by which a liability is imposed upon him 


erty or estate.®* 


30. Becker v. Eames, 257 Ill. 389, 
100 NE 998, AnnCasi914A 1235 (as- 
signee for the benefit of creditors not 
entitled to appeal from order distrib- 
uting funds in his hands between 
contending parties); Meirkord  y. 
Helming, 139 Iowa 437, 116 NW 785; 
Gratiiswhst,, sl46 Pan i415, 23a 3 Or 
Herbst’s App., 90 Pa. 353; Singmas- 
ter’s App., 86 Pa. 169; Mellon’s App., 
ea eun 121; Ahl’s Hst., 15. Pa. Super. 

{a] If he is also a creditor he 
should appeal in that capacity. Sing- 
master’s App., 86 Pa. 169.. 

Rule as to receivers generally see 
supra § 522. 

Trustees generally see infra § 524. 

31. McColgan vy. McLaughlin, 58 
Md. 499; Frey v. Shrewsbury Sav. 
Inst. 58 Md. 151. 

82. Meirkord vy. Helming, 139 
Towa 437, 116 NW 785; Beer v. Their 
Creditors, 12 La. Ann. 774 (syndic 
cannot appeal in such a case). 

fa] Partnership or individual as- 
sets.—In a contest as to whether 
property sold by a trustee for the 
benefit of creditors should be regard- 
ed as partnership or individual as- 
sets, the trustee cannot appeal. Mc- 
Solgan v. McLaughlin, 58 Md. 499; 
Frey v. Shrewsbury Sav. Inst., 58 
Md. 151. 

33. .U: S—Hassall v: Wilcox, 115 
U.5S: 598, .6° SCt 189, 29) Lb: -ed.-504. 

Cal.—In re Snowball, 156 Cal. 235, 
104 P 446. Ao 

Tll.— Riemensnider v. Riemensnider, 
179 Ill. A. 259. 

Ky.—Tibbatts v. Berry, 10 B. Mon. 
473. 

Md.—Woodside v. Grafflin, 91 Md. 
422, 46 A 968; Hllicott v. Ellicott, 6 
Gill & J. 35. 

Mass.—Ripley v. Brown, 218 Mass. 
33, 105 NE 637 (may appeal from a 
decree declaring a public charitable 
trust invalid); Adams v. Adams, 211 
Mass. 198, 97 NE 982 (holding that 
the original testamentary trustee 
was entitled to appeal from a _ de- 
eree in a proceeding under St. [1905] 
ce 326, for the distribution of a trust 
fund among the beneficiary’s heirs at 
law after the beneficiary’s absence 
for fourteen years). 

Mich.—In re More, 179 Mich. 237, 
146 NW 319 (holding that, where a 
trustee was appointed to take charge 
of a legacy to be used for the care 
of testatrix’s burial lot, it was a 
party. aggrieved and entitled to ap- 
peal from an order holding the legacy 
void as a perpetuity). 

Ni ve Stringer’ v. (wounge, 191 IN: 
Y. 157, 838 NE 690; Bockes v. Ha- 
thorn, 78 N. Y. 222; Matter of Ste- 
vens, 114 App. Div. 607, 99 NYS 1070 
[aff 188 N. Y. 589 mem, 81 NE 1176 
mem]; Rothschild v. Goldenberg, 103 
App. Div. 235, 92 NYS 1076 [mod on 
other grounds 188 N. Y. 327, 80 NE 
1030]; Matter of Stevens, 3 Silv. Sup. 
298, 305, 6 NYS 635, 957; Ghersin 
v. Thuor, 56 Misc. 465, 107 NYS 195 
(holding that, where a judgment 
debtor sold real property, and under 
agreement with the purchaser part 
of the purchase money was deposited 
with trustees to hold for ninety days 
as security for the payment by the 
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selves.?7 


vendor of liens on the premises sold, 
and in proceedings supplementary to 
execution, before the expiration of 
the ninety days, in which one of the 
trustees was examined under third- 
party orders, the trustees were or- 
dered to satisfy judgments out of the 
trust fund, the trustee examined was 
entitled to appeal under Code Civ. 
Proce. § 1294, providing that a “party 
aggrieved” may appeal, since an un- 
authorized or illegal disbursement 
would render him liable to the pur- 
chaser). 

Oh.—Hunt v. Edgerton, 29 Oh. Cir. 
Ct. 377 [aff 75 Oh. St. 594 mem, 80 
NE 1126 mem]. 

Pa.—Garman’s Est., 32 Pa. Super. 


494, 

W. Va.—Hall v. Virginia Bank, 14 
W. Va. 584. 

[a] One of several trustees may 
appeal. Bockes v. Hathorn, 78 N. Y. 
222; In re Luscombe, 109 Wis. 186, 85 
NW 341. 

{b] A trustee in a railroad mort- 
gage who intervenes, with leave of 
the court, as a party complainant in 
a suit by one of the bondholders and 
certain. creditors of the railroad com- 
pany, claiming superior liens on the 
mortgaged property, represents all 
the bondholders, and may appeal 
from a decree rendered in such suit. 
Hassall v. Wilcox, 115 U.S. 598, 6 
SCt 189, 29 L. ed. 504. 

[c] Trustees to execute trusts in 
a will are such parties in interest 
as may prosecute a writ of error or 
appeal from a decision of the county 
court against the validity of the will. 
Tibbatts v. ‘Berry, 10 B. Mon. (Ky.) 
473. See also Matter of Stevens, 6 
NYS~ 635,:.957).3 Silv- Sup: 293,305 
(where trustees under a will, having 
interest similar to the interests of 
thé executors, were allowed to ap- 
pear and appeal from an order deny- 
ing motion for stay of proceedings, 
the motion having been made by the 
executors alone). 

{[d] Holding- that there was no 
trust.—In an action brought by a 
trustee of a charitable trust, under 
Rev. St. § 6202, to construe,the trust, 
where the common pleas court, on 
hearing the same, holds that there 
is no trust, it is the right of the 
trustee to appeal to the circuit court 
in the interest of the cestui que trust. 
Hunt v. Edgerton,- 29 Oh. Cir. Ct. 
377 [aff 75 Oh. St. 594, 80 NE 1126]. 

[e] From an order disallowing a 
claim a trustee may appeal. It is the 
duty of the trustee to protect the 
fund from unfounded claims upon it 
and to see that no real claimant is to 
be adjudged without right. Bockes 
Vv. HathornielS) Na Wn 2228 

34. McHenry v. McVeigh, 56 Md. 
578; White v. Malcolm, 15 Md. 529; 
Teackle v. Crosby, 14 Md. 14; Salmon 
v. Pierson, 8 Md. 297. 

35. Arnold y. Carter, 19 App. (D. 
C.) 259; Senseney v. Repp, 94 Md. 77, 
50 A 416; Ghersin vy. Thuor, 56 Misc. 
465, 107 NYS 195. 

36. Boyce v. Mcleod, 107 Md. 1, 
68 A 135; Frey v. Shrewsbury. Sav. 
Inst., 58 Md. 151; Salmon y. Pierson, 
8 Md. 297. 

87. Riemensnider v. Riemensnider, 


ae, 
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or he is otherwise injured or prejudiced.*® He may 
appeal in his individual capacity, when he is also 
a beneficiary or interested in the fund to be dis- 
tributed as a creditor,?® or in his representative ca- 
pacity in any ease in- which the question of the in- 
crease or diminution of the whole fund is involved 
and the inerease or diminution would inure to the 
benefit or loss of all the creditors, although he can- 
not appeal in a contest of creditors among them- 
He cannot appeal in any ease where it 
does not appear that he is interested in the contro- 
versy or aggrieved by the judgment, order, or de- 
cree of which he complains.*® 
by a court of equity to sell real estate has no right 


A trustee appointed 


179 Ill, A. 209 (holding that a trus- 
tee to whom certain property is con- 
veyed has a right to appeal from an 
order entered in a suit by the gran- 
tor to declare the trust deed void, 
where the order directs him to pay 
various sums regardless of the pro- 
visions of the deed, only one of the 
creditors provided for thereby is a 
party to the bill, and it does not ap- 
pear. that the court had jurisdiction 
of a minor who is a_ beneficiary); 
Frey v. Shrewsbury Sav. Inst., 58 
Md. 151. See also McColgan v. Mc- 
Laughlin, 58 Md. 499; Stewart v. 
Codd, 58 Md. 86. And see other cases 
ener note 33, See also supra §§ 522, 
oO 5 AQ 

38. Fitzgerald v. Evans, 49 Fed. 
426, 1 CCA 307; Hudson vy. Riddle, 
161 Ill. A. 508; Wehrs v. Sullivan, 
217: Mo. 167, 116 SW 1104; Ratliff v. 
Patton, 37 W. Va. 197, 16 SE 464; 
and cases in preceding note. 

[a] Interest not appearing from 
record.—_Where it does not appear 
from the record what interest or 
right appellant styling himself ‘‘trus- 
tee” had in the proceedings, for 
whom -he was trustee, or that the 
moneys out of which the claim was 
paid were a part of any fund in 
which he had an interest, his appeal 
should be dismissed. Fitzgerald v. 
Evans, 49 Fed. 426, 1 CCA 307. 

[b] Appointment of guardian.— 
From a decree of the judge of pro- 
bate, appointing a guardian to a 
minor child, the trustees of a fund 
bequeathed for the. benefit of such 
child have no authority to appeal. 
Deering v. Adams, 34 Me. 41. 

[c] From an order allowing an at- 
torney and guardian fees for services 
in a proceeding for the construction 
of a will, the trustees under the will 
cannot appeal. Goldtree v. Thomp- 
son, 83 Cal. 420, 23 P 383. 

{d] Beneficiary a party and not 
appealing or complaining.—(1) It has 
been held that the fact that the ces- 
tui que trust is a party to the ac- 
tion, and may appeal in his own 
name, does not impair the trustee’s 
power, in a proper case, to appeal in 
his own name for the reversal of 
a judgment adverse to the cestui. 
Bockes -*v.-\ Hathorn,="78 ° NP sve 132298 
See also Stringer v. Young, 191 N. Y. 
157, 838 NE 690 (holding that, where 
plaintiff’s assignor took a vested and 
assignable interest in his share of 
testator’s residuary estate, but his 
interest in the income was not as- 
signable, the trustees, being bound 
to protect the estate and interests 
against any illegal alienation, were 
entitled to appeal from a judgment 
sustaining an assignment of such in- 
come, although the assignor did not 
contest the assignee’s claim, nor ap- 
peal from the judgment). (2) But 
the contrary has also been held. 
Press v. Woodley, 160 Ill. 433, 43 NE 
718; Hudson v. Riddle, 161 Ill. A. 508. 
(3). And in Ratliff y. Patton, 37 W. 
Va. 197, 16 SE 464, it was held that, 
where, after an appeal was obtained 
and perfected by a trustee, the cestui 
que trust appeared and dismissed the 
appeal, so far as she was concerned, 
and the trustee did not appear to 


7 For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


g§ 524-526) 


to appeal from an order setting aside a sale which 
he had reported for ratification,®® unless it injuri- 
ously affects his claim for services,*? or otherwise 
A trustee who has 
been removed cannot appeal on behalf of the es- 


injures or prejudices him.*! 


tate.*2 
Beneficiaries. 


he is aggrieved thereby,*® but not 


some jurisdictions, however, he must be a party in 


order that he may appeal.* 


[§ 525] 23. States and Territories, United States, 
Municipalities, and Public Boards or Officers—a. 


have any private interest in the con-* 


troversy, the appeal should be dis- 
missed as to the trustee also. (4) 
See also Bryant v. Thompson, 128 N. 
Y. 426, 28 NE 522, 13 LRA 745 and 
note (to the effect that, where execu- 
tors and trustees under a will bring 
an action to-determine which of two. 
parties are entitled to a certain fund 
in the trustee’s hands, and the judg- 
ment rendered is acquiesced in by 
both of the alleged claimants to the 
fund, who are parties and are of 
age, the trustees are not. entitled to 
appeal). 

39. Hallam v. Oppenheimer, 3 App. 
(D. C.) 329; Haskie v. James, 75 Md. 
23 A 1030; Lurman. v. Hubner, 
75 Md. 268, 23 A 646. 


40. McHenry v. McVeigh, 56 Md. 
578; White v. Malcolm, 15 Md. 529. 
41. Arnold v. Carter, 19 App. (D. 


Cc.) 259 (may appeal from an. order 
in a subsequent proceeding by which 
he is subjected to the jurisdiction of 
the court and made liable by decree 
therein rendered). 

[a] Where, on a judicial sale of 
jand belonging to infants, the trustee 
appointed by the court in the pro- 
ceedings pays the attorney who con- 
ducted the proceedings on behalf of 
the infants from the proceeds of the 
sale, and is thereafter ordered to pay 
such sum to the infants, he can ap- 
peal from such order. Senseney v. 
Repp, 94 Md. 77, 50 A 416. 


42. Clarke v. O’Brien, 97 Md. 739, 
56 A 829. 
43. Boyce v, McLeod, 107 Md. 1, 


68 A 1385; Temple v..Wright, 94 Va. 
338, 26 SE 844. 

Beneficiaries under mortgage trust 
deed see supra § 506. ie ii 

44, Haight, etc., Co. v. Weiss, 165 
Fed. 430, 91 CCA 380 (holding that, 
where the receiver of an insolvent 
corporation has practically been made 
a trustee, and is a party to proceed- 
ings for an allowance of counsel fees 
from the fund in court, the corpora- 
tion has not sufficient interest to ap- 
peal from the allowance); Chicago, 
ete., R. Co. v. White, 36 Mont. 437, 
93 P 850 (holding that beneficiaries 
are not aggrieved, so as to entitle 
them to appeal from an order direct- 
ing the payment of a fund in court 
in condemnation proceedings to their 
trustee, since their rights under the 
trust agreement are not affected); 
Faison v. Hardy, 118 N. C. 142, 23 SE 
959. 

[a] Interest must appear from 
record.—Texas Land, etc., Co. v. Ken- 
nedy, (Tex. Civ. A.) 123 SW 150. 

45. See Texas Land, etc., Co. v. 
Kennedy, (Tex. Civ. A.) 123 SW 150; 
and supra 466. 

46. Fla.—State v. Gadsden Coun- 
ty, 63 Fla. 620, 58 S 232 (from de- 
cree dismissing a petition to have 
county bonds validated in proceed- 
ings under Acts [1911] ¢ 6237). 

Tda.—State v. Eves, 6 Ida. 144, 53 
P 543. : 

Ill.—Peo. v. Blue Mountain Joe, 129 
Ill. 370, 21 NE 923. 

La.—State v. People’s F. Ins. Co., 
126 La. 548, 52 S 763 (holding that 
the state, in a suit brought by it, 
under Acts [1908] No. 124, to forfeit 
the charter of an insurance company, 
had a sufficient interest to entitle it 


[3 C. J.—42] 


A beneficiary or cestui que trust 
may appeal from a judgment, order, or decree, if 


APPEAL AND ERROR 


otherwise.44 In 


to appeal from a judgment which, on 
decreeing a foreclosure, directed that 
the property of the company should 
be delivered to liquidators chosen by 
the stockholders, pursuant to _ the 
company’s charter, and denied the 
state’s right to have the property 
turned over, as required by the stat- 
ute, to a liquidator to be appointed 
by the governor); State v. Reid, 118 
La. 106, 42 S 662 (in a suit under a 
statute, on the relation of the dis- 
trict attorney, at the request of citi- 
zens, to prevent intrusion into pub- 
lic office); State v. Montegut, 7 Mart. 
447; State v. Jumel, Mann. Unrep. 
Cas. 343: 

Mass.—Boston, etc., R. Co. v. Com., 
157 Mass. 68, 31 NE 696. 

Minn.—State v. Duluth Bd. of 
Trade, 107 Minn. 506, 121 NW 395, 23 
LRANS 1260 (holding that the state 
may appeal from a judgment in favor 
of defendants in a proceeding by the 
state against a corporation and its 
officers charging them with the vio- 
lation of the antitrust statute). 

Mont.—Terr. v. Hildebrand, 2 Mont. 
426 (holding that the territory of 
Montana, being a corporation and 
having the right to make contracts 
and sue thereon, was entitled, in a 
civil action, to bring appeal to re- 
view a judgment by which it was 
aggrieved). 

Pia wens ok Comrs. v. Weede, Dall. 

Wash.—State v. Snook, 78 Wash. 
671, 139 P 764 (under a statute con- 
ferring a general right of appeal from 
final judgments and orders affecting 
substantial rights in civil actions and 
proceedings). 

See also States [36 Cyc 923]. 

[a] An action to recover a pen- 
alty is a civil proceeding, and an ap- 
peal may be taken by the people. 
Peo. v. Blue Mountain Joe, 129 Ill. 
370, 21 NE 923. 

{b] Forfeiture for usurious con- 
tract.—A state may appeal from an 
order refusing to modify a judgment 
on a usurious contract, which was 
not according to a statute giving the 
state an interest therein. State v. 
Eves, 6 Ida. 144, 53 P 543. 

[ec] Disbarment proceedings.—Bal- 
linger Annot.- Codes & St. § 6500, con- 
ferring a general right to appeal 
from final judgments and orders af- 
fecting substantial rights in civil ac- 
tions and proceedings, is sufficiently 
broad to authorize the state to ap- 
peal from an order dismissing a pro- 
ceeding for disbarment of an attor- 
ney. State v. Snook, 78 Wash. 671, 
139 P 764. ‘See also supra § 386; 
and Attorney and Client [4 Cyc 917]. 

In criminal cases see Criminal Law 
(12. Cye 804]. 

47. South Carolina v. Wesley, 155 
Wat S5 424 USS Ct. 230; 39elieed..254: 
Fry v. Britton, 2 Heisk. (Tenn.) 606. 
See generally supra § 466. 

48. United R. Cos. v. Colgan, 153 
Cal. 58, 94 P 245 (holding that the 
state was not aggrieved where re- 
versal of the judgment would de- 
prive it of a portion of the taxes to 
which it was entitled); Com. v. Louis- 
ville Trust Co., 89 SW 699, 28 KyL 
547 (holding that, where the court 
of appeals had decided that bonds is- 
sued by a charitable institution es- 


4 


[fo Ovs.] “6ar 


States and Territories. A state or territory, ike an 
individual, has a right to appeal or maintain a writ 
of error to reverse a judgment in a civil action to 
which it is a party and by which it is aggrieved ;*® 
but in some jurisdictions it cannot appeal where 
it is not a party;** nor can it appeal where it is 
not aggrieved by the judgment.*® 
be taken or authorized by the proper authority, ac- 
cording to the constitution and statutes ;#9 and when 
the state is the only party defendant, the appeal 
should be in its name.°° 

[§ 526] b. United States. 
gress of March 3, 1887, authorizing suits against 


The appeal must 


Under the act of con- 


tablished by the state were superior 
to the claims of the state, and the 
trial court subsequently decided that 
the claims of other creditors were 
also prior to the claims of the state, 
and the proceeds of the sale of the 
property under foreclosure of the 
mortgage securing the bonds were 
less than the amount due on the 
bonds, the state, being interested only 
in the residue after payment of the 
bonds, was not injured by the 
judgment determining the priorities 
among other creditors); Schirm’s 
Suce., 116 La. 735, 41 S 53 (holding 
that an ex parte judgment sending 
heirs into possession cannot affect 
the right of the state to claim the 
inheritance tax, if one is due, and 
hence the state is without interest 
and without standing to appeal from 
such an order). . 

49. Fletcher’s Suce, 12 La. Ann. 
498; Lawson v. Hart, 40 W. Va. 52, 
20 SE 819; State v. Duff, 83 Wis. 291, 
53 NW 446. And see Adams vy. Kuhn, 
72. Miss. 276, 16 S 4598; and other 
cases infra this note. See also At- 
torney-General [4 Cyc 1032]; States 
[36)Cye_ 923]: 

[a] In Louisiana (1) an appeal 
for the state should ordinarily be 
taken or authorized by the attorney- 
general. Fletcher’s Succ., 12 La. Ann. 
498; State v. Jumel, Mann. Unrep. 
Cas. 343. (2) But, when the assist- 
ant attorney-general takes an appeal 
on the part of the state, the court 
will assume, nothing to the contrary 
appearing, that he has been directed 
to do so by the attorney-general and 
that he has acted under the latter’s 
express authority. State v. Jumel, 
supra. (3) It has also been held 
that, where the attorney-general is 
absent from the state, or neglects or 
declines to take the appeal, the gov- 
ernor may appeal. State v. Graham, 
25 La. Ann. 629; State v. Dubuclet, 
25 La. Ann. 161; State v. Dubuclet, 
22 La. Ann. 602. (4) And in Smith 
v. New Orleans, 43 La. Ann. 726, 9 
S 7738, it was held that, where suit 
has been brought against a state tax 
collector for revocation of a tax title 
made by him to the state, and judg- 
ment has been rendered annulling it, 
he is competent quod hoc to prose- 
cute. an appeal for the state. 

{[b] In Michigan by attorney-gen- 
eral. Peo. v. Navarre, 22 Mich. 1. 

[ec] In Wisconsin (1) an appeal 
from a judgment against the state, 
in an action in its name to recover 
a forfeiture, can be taken only by, 
or under direction of, the district at- 
torney or the attorney-general, it be- 
ing provided by Rev. St. § 3298, that, 
in actions to recover forfeitures, ‘‘no 
appeals shall be taken... from a 
judgment against the state, 
directed by the attorney general or 
district attorney.” State v. Duff, 83 
Wis. 291, 53 NW 446... (2) Under this 
statute an appeal, in an action to re- 
cover a forfeiture for an encroach- 
ment on a town road, is properly 
taken by the attorney for the town, 
by written direction of the district 
attorney of the county. State v. 
Wertzel, 84 Wis. 344, 346, 54 NW 


Boston, ete, R. Co. v. Com, 
157 Mass. 68, 31 NE 696, 


unless - 
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the United States, the latter may appeal from any 
judgment, for any amount, rendered against it;°* 
and, being a proper and necessary party to the suit, 
it may appeal from a decision by the court of 
private land claims in favor of a petitioner, al- 
though it has no interest in the result of the litiga- 
It may also appeal, in a proper case, when 
it is a party in a state court. _ But it has no appeal 
in summary proceedings against a publie officer un- 
der the act of congress of May 15, 

[§ 527] c. Municipalities. As a rule appeals and 


tion.®? 


writs of error may be maintained 


SlF 24. UESS. (St. at’ L505 Ve Aas 
And see U. S. v. Davis, 131 U.S. 36, 
SCt 657, 33 L. ed. 93; Butt v. U. 5s 
126 Fed. CAE WS a Ver CNL, 00 Fed. 
359, 22 CCA 523: U. S. v. Yukers, 60 
Fed. 641, 9 CCA 171. See also Courts 
801 925]; United States [39 Cyc 


v. De Conway, 175 U. S. 
60. So Set 413) 44 L. ed. 72. 

53. See U. S:. v. Barber, 17 Serg. 
& R. (Pa.) 348; and United States [49 


Cye 7 
U. S. Rev. St. § 3636; U. S. 


v. Nourse, 6 
Pet. (U. Ss.) 470, 8 L. ed. 467; U. S. 
v. Yukers, 60 Fed. 641, 9 CCA 171. 

55. U. S.—New Orleans v. Peake, 
52 Fed. 74, 2 CCA 626 [aff 60 Fed. 
127,. 8 orey 516]. 

Conn.—Nichols v. Ansonia, 81 Conn. 
229, 70 A 638. 

Ida.—Cootenai County v. Hope 
Lumber Co., 13 Ida. 262, 89 P 1054. 

Ill.—Connett. v. Chicago, 114 IIl. 
233, 29° NEY 280: 

a.—State v. Kennedy, 121 La. 757, 
46 S 796; State v. Judge Sixth Dist. 
Ct., 22 La. Ann. 119. 

Mass.—Northampton vy. Smith, 11 
Mete. 390. 

Minn.—Moede v. Stearns County, 
43 me 312, 45) NW 435: 

Y.—Boon vy. Utica, 4 Misc. 583, 
25 ‘vs 846. 

Va.—Com. v. Schmelz, 81 SE 45 
(under statutes conferring the right 
to appeal on “any person” and de- 
claring that the term “person” may 
extend and be applied to bodies poli- 
tic and corporate as well as to in- 
dividuals). 

Wis.—State v. La Crosse, 101 Wis. 
208, 77 NW 167 (municipal council 
may appeal from a judgment holding 
a special assessment void and setting 
the proceedings aside). 

See also Municipal 
[28°Cye TTT4]- 

[a] Appeal must be taken or au- 
thorized by proper authority.—Con- 
nett v. Chicago, 114 Ill. 233, 29 NE 
280; Spellman v. Scranton, 17 Pa. 
Super. 223; Schroeder v. Lancaster, 
15 Pa. Co. 466. And see Municipal 
Corporations [28 Cye 1774]. 

56. U. S.—Northern Union Gas. 
Co.. v. Mayer, 174 Fed. 817, 98 CCA 
525 (holding that, where a prelimi- 
nary injunction was granted restrain- 
ing the enforcement of a state law 
requiring a gas company to supply 
the city of New York and other con- 
sumers at reduced rates, on condition 
that the excess collected above such 
rates should be paid to a master to 
await the final determination of the 
case, and, on dissolution of the in- 
junction, the city received back the 
excess it had paid, it had no further 
interest in the remainder of the fund 
and no standing to appeal from an 
order disposing of it). 

Iowa.—Gish v. Castner-Williams, 
Ste, (SPrain.A pists. 136 Lowa "E55; 
113 NW 757 (holding that a county 
has no interest entitling it to appeal 
from a judgment of a district court 
on appeal from the action of.a board 
of supervisors in assessing damages 
due to the construction of a drainage 
ditch); Yockey vy. Woodbury County, 
130 Iowa 412, 106 NW 950 (county 
not interested, and not a party, so as 
to be entitled to appeal from a judg- 


Corporations 
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by cities, coun- 


ment setting aside an order of the 
board of supervisors with reference 
to a ditch assessment, although the 
proceedings were erroneously entitled 
as against the county, and although 
the county attorney improperly ap- 
peared in the proceedings before the 
board). 

La.—State v. Markey, 21 La. Ann. 
743 (holding that a city has not such 
an interest in a suit to try the title 
to the office of alderman as entitles 
it to appeal from the judgment 
therein). 

Miss.—Warren County v. Lanier, 
87 Miss. 606, 40 S 429 Gidldthe that, 
where a county had not been made a 
party to an ex parte petition to the 
circuit court for the allowance of the 
one-hundred-dollar reward for the 
arrest of a fleeing murderer, author- 
ized by Code [1892] § 1387, the su- 
preme court had no jurisdiction of 
the county’s appeal from the award). 

N. Y.—Matter of Nepperhan Street, 
71 App. Div. 534, 75 NYS 923 (city 
not aggrieved, so as to be entitled to 
appeal from an order-refusing to con- 
firm a report of commissioners ap- 
pointed in proceedings instituted un- 
der Yonkers City Charter [L. (1895) 
c 635] § 21, for a change of the grade 
of a street). ~ 

Pa.—Jessep v. Kittanning, 225 Pa. 
583, 74 A 553 (holding that, where a 
street shown on a plan was never ac- 
cepted by a borough, and was not a 
public street, and the borough merely 
claimed the right to vacate it, and 
had shown no desire to obstruct the 
street or interfere with plaintiff's use 
of it, the borough had no interest in 
securing the reversal of a decree 
against it and a corporation, with 
costs on the latter, restraining the 
obstruction of the street). 

Wash.—Kilsop County v. Carson, 1 
Wash. T. 419 (county cannot sue out 
writ of error to review judgment in 
a proceeding to compel county com- 
missioners to perform duties devoly- 
ing upon them as individuals). 

{a] But in Louisiana, under the 
statute giving the right of appeal to 
third persons not parties to the suit, 
who allege that they have been ag- 
grieved by the judgment, a city has 
a right to appeal from a judgment 
in a mandamus suit against its treas- 
urer, ordering the payment of money 
out of municipal funds. State v. 
Kennedy, 121 La. 757, 46 S 796; State 
oe Judge Sixth Dist. ‘Ct, 22 La. Ann. 


57. Termination of official capac- 

ity see supra § 490. 
58. Conn.—yYudkin y. Gates, 60 
110 Ky. 154, 


Conn. 426, 22 A 776. 

Ky.—Whaley v. Com., 

61 SW 35, 23 KyL- 1292; Miller v. 
Baughman, 3 KyL 328 (county attor- 
ney may appeal from intermediate 
appellate court). 

La.—Smith v. New Orleans, 43 La. 
Ann. 726, 9 S 773; State v. Brown, 29 
La. Ann. 861; State v. Judge Highth 
Dist, Ct, "23\ ua. Ann-)595: 

Mich.—Carlisle v.. Spain, 147 Mich. 
158, 110 NW 532 (holding that, where 
there was an issue as to the priority 
of rights between assignees of money 
due on a municipal paving contract 
and the materialmen and laborers, 
and the total sum of the claims ex- 
ceeded the amount the city owed, the 
mayor and clerk, having filed a cross 
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ties, and other municipal corporations, or quasi 
corporations to the same extent and in the same 
manner as by other litigants, if it is an interested 
party and is aggrieved by the judgment, order, or 
decree complained of,>> but not otherwise.®® 

[§ 528] d. Public "Boards and Officers.’ Public 
boards and officers are generally entitled to appeal 
or maintain a writ of error, like other litigants, to 
reverse judgments, orders, or decrees by which they 
are aggrieved;°* but they cannot appeal or sue out 
a writ of error if they have no interest or are not 
| aggrieved either in their official or individual ¢a- 


bill in the action, had such interest 
in the controversy as to entitle them 
to appeal from an order declaring 
that there was no priority of rights 
between the claimants, since, the 
contractors having given no bond 
to protect the laborers and material- 
men, if sufficient funds should not 
remain to discharge their claims, the 


officers would be liable for the defi- 


cit). 

Minn.—Moede v. Stearns County, 
43 Minn. 312, 45 NW 435 (board of 
county commissioners). 

Miss.—Adams v. Kuhn, 72 Miss. 
276, 16 S 598. 

N. Y.—Fitch vy. Hay, 112 App. Div. 
736, 98 NYS 1090; Koster v. Coyne, 
110 App. Div. 742, 97 NYS 433 [aff 
184 N. Y. 494, 77. NE 983]; Matter of 
eat 3 App. Div. 103, 39 NYS 


ae C.—Emory v. Davis, 4 S. C. 23. 

Wash.—State  v. Washington Re 
Commn., 60 Wash. 218, 110 P 1075; 
Heintz v. Brown, 46 Wash. 387, 90 P 
211, 123 AmSR 937. 

Wis. —Mallory v. Wheeler, 151 Wis. 
136, 138 NW. 97, AnnCas1914B LOA 
State v. Huegin, 410 Wis. 189, 85 NW. 
1046, 62 LRA 700; State v. Wolfrom, 
25 Wis. 468. 

[a] A sheriff (1) may appeal from 
an order of the circuit court of his 
county directing him as to the dis- 
tribution of moneys in his hands 
among execution creditors. ‘Coe v. 
Simmons Boot, ete., Co., 61 Ill. A. 
602; Hanover v. Griffith, 1 Grant 
(Pa.) 192. (2) He may also appeal 
from an order directing attachment 
to issue against him, unless the 
money due on plaintiff's execution is 
paid by a certain day. Emory v. 
Davis, 4 S. C. 23. (3) And a sheriff 
who has been restrained from levy- 
ing an execution on certain land has 
a sufficient interest in the contro- 
versy to appeal from such decree. 
Heintz v. Brown, 46 Wash. 387, 90 P 
211, 123 AmSR 937. (4) It has also 
been held that a sheriff may appeal 
from an order of discharge in habeas 
corpus proceedings. Yudkin v. Gates, 
60 Conn. 426, 22 A 776; State v. 
Huegin, 110 Wis. 189, 85 NW 1046, 
62 LRA 700. But on this question 
the rule is not uniform in all juris- 
ica: See Habeas Corpus [21 Cyc 


As to appeals by sheriffs see gen- 
erally Sheriffs and Constables [35 
Cyc 1857, 1881, 1899, 2005]. 

[b] A constable, having levied an 
execution on certain property, has 
such an interest as authorizes him 
to appeal from a judgment determin- 
ing that the property is owned by 
another than the execution debtor. 
Mullins v. Bullock, 19 SW 8, 14 Kyl 
40. And see State v. Judge Fifth 
Dist? Cts” 15 La. ‘Anne 34: 

As to appeals by constables see 
generally Sheriffs and Constables [35 
Cyc 1857, 1881,. 1899, 2005]. 

[c] Tax cases.—(1) In a contest 
between a county and taxpayers as 
to which is entitled to money alleged 
to have been’ illegally collected by 
the sheriff, the sheriff has such an 
interest as entitles him to_appeal 
from a judgment against him’ in fa- 
vor of the taxpayers for that part of 
the tax held by the court to be il- 
legal, and from a judgment against 
him in favor of the county*for the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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pacity.°® 


remainder of the «tax collected. 
Whaley v. Com., 110 Ky. 154, 61 SW 
30, 23 KyL 1292. (2) And where the 
law authorizes a state tax collector 
to stand in judgment, in a suit io 
test the adjudication of real estate 
sold for taxes, it also authorizes him 
to prosecute an appeal from ‘that 
judgment and stand in judgment on 
appeal. Smith v. New Orleans, 43 
La: Ann. 726, 9 S773.’ (3) In~-Ten- 
nessee the state revenue agent is a 
party to the proceeding for the col- 
lection of assessed back taxes pro- 
vided for by acts (1894) e¢ 34, within 
the meaning of § 3 of that act, pro- 
viding that, when any person has 
escaped taxation by reason of not 
having been assessed, said agent 
shall cause such person to be as- 
sessed, and that an appeal may be 
taken, from the order approving or 
disapproving such assessment, ‘‘by 
either party.” Adams v. Kuhn, 72 
Miss. 276, 16 S 598. 

[d] Aldermen.—From an order re- 
straining the common council of a 
city from proceeding with an election 
to fill the vacaney caused by the res- 
ignation of an alderman, on the 
ground that the offices of the alder- 
man elected at the time he was 
elected had ceased to exist, such al- 
dermen may appeal, not only because 
the action necessarily determine 
their official status, but because they 
are aggrieved parties, within Code 
Civ. Proc. § 1294, on account of the 
order interfering with them in the 
discharge of their duties. Koster v. 
Coyne, 110 App. Div. 742, 97 NYS 433 
[aff 184 N. Y. 494, 77 NE 983]. 

[e] Governor of national soldiers’ 
home.—An order of the county court 
requiring the governor of the na- 
tional home to submit to an exam- 
ination, at the instance of the public 
administrator, concerning the estate 
of a deceased inmate, is appealable; 
and the governor, being subject to 
certain penalties for failure to com- 
ply therewith, is a “person ag- 
grieved” by such ordér and may ap- 
peal therefrom. Mallory v. Wheeler, 
151 Wis. 136, 138 NW 97, AnnCas 
1914B 101. . 

[f] State railroad commission.— 
Remington & B. Code § 1716, author- 
izing any aggrieved party to appeal 
to the supreme court from a judg- 
ment in any action or proceeding, 
and Const. art 4 § 4, giving that 
court appellate jurisdiction in all 
*proceedings, entitles the state rail- 
road commission to appeal from a 
judgment of the superior court in 
proceedings under § 8629, to review 
orders of the commission requiring 
transportation facilities, ete, al- 
though said § 8629 authorizes an ap- 
peal by a railroad company in such 
proceedings, and does not expressly 
authorize an appeal by the com- 
mission. State v. Washington R. 
Commn., 60 Wash. 218, 110 P 1075. 

59, Ark—Sumpter v. Buchanan, 
88 Ark. 118, 113 SW 809. 

Cal.—United Rs Cos. v. Colgan, 153 
Cal. 53,.94 P 245. 

Tll.— Winne v. Peo., 177 Ill. 268, 52 
NE 377. 

La.—State v. Sanders, 111 La. 188, 
85 S$ 509; State v. Judge Sixth Dist. 
Ct.,. 22) lua. Ann, 119. : 

N. G.—McCullers v. Wake County, 
73 SE 820 (where proceedings against 
county commissioners were dismissed 
and no judgment was entered against 


Eee state v. Boyden, 18 S. D. 


: As a rule they must be parties to the ac- 
tion or proceeding;®° but under some statutes they 
may appeal if aggrieved, although not parties.®+ 

A state superintendent of banks, bank examiner, 
or other like officer, authorized by law to take pos- 
session of, administer, and distribute the assets of 
an insolvent bank, has such an interest as the rep- 
resentative of ereditors and stockholders of the 
bank as entitles him to appeal from judgments, or- 
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capacity. 


379, 100 NW 761 (holding that a 
county auditor and an ex officio clerk 
of the board of commissioners are 
not aggrieved parties to an order ren- 
dered against the board of county 
commissioners, so as to entitle them 
to appeal, although improperly made 
parties). 

Va.,—Brown v. Howard, 106 Va. 
262, 55 SH 682. 

W. Va.—Lawson v. Hart, 40 W. Va. 
52, 20 SE 819 (holding that the com- 
missioner of school lands, not being 
a proper party in an action by the 
state, under acts [1893] c 24 § 6, for 
the sale of such lands which have 
been forfeited by nonpayment of the 
purchase price or taxes, is not en- 
titled to appeal from a decree in such 
action). 

[a] Taxation cases.—(1) United 
Gos. v. Colgan, 153 Cal. 53, 94° P 245 
(state comptroller not aggrieved 
where reversal of judgment would 
deprive state of portion of amount 
of tax to which it was entitled). (2) 
Where a sheriff, ex officio tax collec- 
tor, refuses to accept payment of a 
poll tax and to deliver the poll tax re- 
ceipt to the person delegated to make 
the payment and to receive the re- 
ceipt, and he is ruled by the tax- 
payer to show cause, and the district 
court makes the rule absolute and 
issues a peremptory mandamus, he 
has no legal appealable interest in 
the premises. State v. Sanders, 111 
La. 188, 35 S 509. (3) The state tax 
collector has no interest in collection 
outside his own district. Bonner v. 
Board of Assessors, 52 La. Ann. 2062, 
28 S 369. é 

{b] In an action to enjoin a board 
of county supervisors from paying a 
claim, the board has no interest in 
the matter entitling it to appeal on 
the merits. Fitch v. Hay, 112 App. 
Div. 736, 98 NYS 1090. 

{c] Proceeding to divide town- 
ship.—An allegation that plaintiffs’ 
official jurisdiction is decreased as 
supervisors of a town does not give 
them any interest in a proceeding to 
divide the township and set off a new 
town. Winne v. Peo.,,177° Ill. 268, 52 
NE) 377. 

[d] A sheriff acting until his suc- 
cessor is qualified has not, in that 
capacity, such a pecuniary interest 
in the suit of contestants for the of- 
fice as to entitle him to appeal from 
the judgment therein. QGuilbeau v. 
Détiége, 32 La. Ann. 909. 

fe] A notary public in Louisiana, 
who has resigned, has not such a pe- 
cuniary interest in the papers and 
documents appertaining to the office, 
but which belong to the state, as en- 
titles him to. appeal from an order 
directing him to deliver them to his 
suceessor. Lafitte v. Duncan, 4 Mart. 
N. S. (la.) 622. : 

{f] “Thinks himself aggrieved.”— 
Since Conn. Gen. St. § 1129, declar- 
ing that, if either party “thinks him- 
self aggrieved” by any decision, he 
may appeal, makes the right of ap- 
peal depend, riot upon whether it 
shall finally be determined that he is 
aggrieved, but upon the fact of his 
being a party, a sheriff who is made 
defendant in a petition for a writ of 
habeas corpus may appeal from an 
order discharging the petitioner, al- 
though he is. not .taxed with the 
costs, and is protected from liability 
in any further action. Yudkin v. 
Gates, 60 Conn. 426, 22 A 776. 

{g] Order requiring illegal act.— 
A public officer is aggrieved by an 
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ders, or decrees injuriously affecting their rights.*? 
In the absence of a statute there is 
no privity between political or administrative offi- 
cers and their successors in office, so as to enable 
the successors to appeal or bring a writ of error 
to reverse a judgment rendered against their pred- 
ecessors in a suit brought by them in their official 
But if the successor is made a party to 
the proceedings and judgment, he may appeal.*4 


order which requires him to do an 
official act which he deems to be il- 
legal, although he has no pecuniary 
interest in the matter. State v. 
Judge Highth Dist. Ct., 23 La. Ann. 
595; Matter of Cuddeback, 3 App. Div. 
103, 39 NYS 388. 

[h] Where a judgment for costs 
is rendered against an officer (1) he 
may appeal therefrom on the ques- 
tion of costs, although he has no 
such interest as entitles him to ap- 
peal on the merits. Fitch v..Hay, 112 
App. Div. 736, 98 NYS 1090 (appeal 
by board of county supervisors in 
action to enjoin them from paying a 
claim). (2) A publie officer may ap- 
peal from a judgment against him 
for costs, although his official capac- 
ity has ceased and his successor has 
been made a party to the proceedings 
and judgment. State v. Wolfrom, 25 
Wis. 468. 

60. Austin v. Crawford County, 30 
Ark. 578 (holding that, where the 
county board of supervisors makes 
an order to refund certain taxes, the 
county clerk, sheriff, and county 
treasurer, not being parties to the 
proceedings, cannot appeal from the 
order); Pilotage Comrs. v. Tabbott, 
72 Ga. 89 (holding that, in a pro- 
ceeding against a pilot for derelic- 
tion of duty, the commissioners of 
pilotage are not parties except as 
representatives of the state, and 
cannot take a writ of error in their 
own name); Peo. v. Simpson, 121 
App. Div. 402, 106 NYS 45 (holding 
that a county treasurer, not a party 
to an application for an allowance 
for counsel fees for defending one 
charged with murder, cannot appeal 
from the allowance constituting, un- 
der Code Cr. Proc. § 308, a charge 
on the county, payable on the certifi- 
cate of the justice presiding at the 
trial); State v. Milwaukee, 90 Wis. 
487, 68 NW 751; McCarty v. Ashland 
County, 61 Wis. 1, 20 NW 654. See 
supra § 466. 

61. Ex p. Morton, 69 Ark. 48, 60 
SW 307 (appeal by county judge un- 
der Sandels & H. Dig. § 1270, in. cases 
in which the county is interested, al- 
though neither the county nor the 
judge is a party). See supra § 467. 

62. Mercantile Trust Co. v. Miller, 
166 Cal. 5638, 137 P 913 (holding that, 
where a bank owning a part of a 
corporation’s bond issue claimed that 
the bonds it owned were the only 
valid ones issued, the state superin- 
tendent of banks in possession of the 
bank’s assets had a sufficient interest 
in foreclosure proceedings to appeal 
from a decree denying such claim); 
Young v. Teutonia Bank, ete., Co., 134 
La. 879, 64 S 806 (holding that a 
state bank examiner has a right to 
appeal, as representing the mass of 
creditors, 
tribution of assets of an insolvent 
bank); In re Carnegie Trust Co., 20€ 
N. Y. 390, 99 NE 1096, 46 LRANS 
260 (holding that the state superin- 
tendent of banks, authorized to take 
possession of insolvent banks and 


distribute their assets and, in case of , 


conflicting claims thereto, to apply 
to the supreme court for its determi- 
nation, may appeal from a determi- 
nation in such special proceeding giv- 
ing a preference as to state funds). 
63. Clayton Overseers of Poor v. 
Beedle, 1 Barb. (N. Y.) 11 (in the 
case of a judgment rendered against 
overseers of the poor). 
ee State v. Wolfrom, 25 Wis. 
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Court officers. Ordinarily court officers, because 
they are not parties or are not interested, cannot 
maintain appeals or writs of error to review judg- 
ments or orders in a cause;*° but under the statutes 
in some states they may appeal from orders affect- 
jing their compensation, or by which they are other- 
wise agerieved;°° and they may be entitled to ap- 
peal like other litigants in aetions or proceedings 
to which they are parties, or in which they represent 
parties.°? 

Judicial and quasi judicial boards or officers. As 
a general rule a court or board exercising judicial 
or quasi judicial functions, not bemg a party to 
its proceedings, and not having any legal interest 
in maintaining its. determination, can neither appeal 
from a judgment or order of a court reversing the 
proceedings nor be heard on the appeal.°® A com- 
missioner cannot appeal from an order setting aside 
a subpoena directing the party to appear before 
him, as a commissioner is not in any sense a party;°° 
and a board of county supervisors or the common 
council of a city, not being a party to proceedings 
by which it removes an officer for misconduct, nor 
to proceedings to review the same, cannot appeal 
from a judgment of the court therein reversing its 
decision.“° It has been held, however, that a board 
of county commissioners, whose proceedings in 
forming a new school district have been quashed 
upon certiorari, is a party aggrieved as the repre- 
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sentative of the county or public to which is in- 
trusted the matter of forming new school districts, 
and therefore has a right. of appeal; and that land 
commissioners are in a legal sense aggrieved by a 
reversal of their resolution directing ‘the issue of 
a patent for certain lands.’? And, under a statute 
providing that when appeals from the orders and 
judgments of a county court are prosecuted in the 
circuit or supreme court the judge of the county 
court shall defend them, this includes the right to 
take an appeal.’? 

[§ 529] C. Deprivation or Loss of Right “*—1. 
In General. Where a right to appeal is given to a 
party by statute as a matter of right, the court 
cannot, by provision in the judgment or decree, or 
otherwise, deprive him of such right.%° A party 
may, however, lose his right to maintain an appeal 
or writ of error by failure to take, sue out, or per- 
fect the same within the time or in the manner pre- 
seribed by statute or valid rule of court,’® or by an 
act or agreement operating as a waiver of his right 
or an estoppel, as will be shown in subsequent sec- 
tions.** But he does not lose his right, and cannot 
be deprived thereof by the court, by reason of other 
acts or omissions, unless it is so provided by stat- 
ute;7® and, as a rule, one cannot be deprived of his 
right of appeal by the fault of a coappellant * or 
of a court or public officer.®° 

[§ 530] 2. Nonresidence or Absence from State. 


‘65. D. C.—Hallam vy. Oppenheimer, 
3 App. 329 (trustee appointed by court 
to make sale and conveyance of prop- 
erty cannot appeal from order refus- 
ing to ratify sale). 

La.—State v. Jackson, 28 La. Ann. 
30 (clerk of court, having no pecu- 
niary interest, cannot appeal from an 
order requiring him to deliver proc- 
esses to relator as the true sheriff). 

N. C.—Green v. Harrison, 59 N. C. 
253, 82 AmD 415 (clerk and master in 
equity not such a party to a suit 
pending in his court as to entitle 
him, under Rev. Code c 4 § 23, to ap- 
peal from an interlocutory order ap- 
pointing another than himself a com- 
missioner to sell real estate). 

Oh.—Fiedeldey v. Diserens, 26 Oh. 
St. 312 (officer of court cannot prose- 
cute writ of error in a cause to re- 
vise the decision of the court em- 
bodied in the judgment which disal- 
lows his claim to fees for services 
performed in the procecdings). 

Va.—Brown v. Howard, 106 Va. 
262, 55 SE 682 (holding that, under 
Code [1904] § 3454, authorizing a per- 

_ son thinking himself aggrieved by a 
decree to appeal therefrom, ete, a 
commissioner, appointed in a decree 
directing a resale of land in a suit 
to subject the assets of the deceased 
owner to the payment of debts, can- 
not, in his official capacity alone, ap- 
peal from a decree setting aside the 
decree for a resale rendered on a 
petition against himself alone). 

66. Hobart v. Hobart, 23 Hun 484 
(referee appointed to sell real estate 
may appeal, under Code Civ. Proc. § 
1296, from an order fixing his com- 
pensation). 

67. Coe v. Simmons Boot, etce., Co., 
61 Ill. A. 602; Ellicott v. Ellicott, 6 
Gill & J. (Md.) 35. 

Attorneys see supra § 498. 

Receivers see supra § 522 

Sheriffs and constables see supra 
this section. 

zrustees 
supra §§ 522 

€8. Peo. v. Lawrence, 
607, 15 NE 187; Matter of Griscom, 
28 App. Div. 72, 50 NYS 893 [app 
dism 157 N. Y. 706 mem, 52 NE 1124 
mem]; State v. Milwaukee, 90 Wis. 
487, 63 NW 751; McCarty v. Ashland 
Coe 61 Wis. 1, 20 NW 654. 

al 


Pree ch by court see 
107 N. Y. 


An investigating body, beings’ tam. 


unable to be a party before itself, 
cannot be a party to an appeal from 
an order vacating a subpoena issued 
upon a commission sent out by the 
body. Matter of Griscom, 28 App. 
Div. 72, 50 NYS 893 (appeal by Royal 
Prussian See-Amt). 

[b] Board of county commission- 
ers.—Schmied v. Keeney, 72. Ind. 
309; Jamieson v. Cass County, 56 Ind. 
466; McCarty v. Ashland County, 61 
Wis. 1, 20 N 654. 

{ec] Common council of city.— 
State v. Milwaukee, 90 Wis. 487, 63 
NW 751. 

69. Matter of Griscom, 28 App. 
Div. 72, 50 NYS 893 [Lapp dism 157 
N. Y. 706 mem, 52 NE. 1124 mem]. 

70. State v. Milwaukee, 90 Wis. 
487, 68 NW 751; McCarty v. Ashland 
County, 61 Wis. 1, 20 NW 654. 

71. Moede v. Stearns County, 43 
Minn. 312, 45 NW 435. 

110 YN Ya 41509, 


72. Peo. v. Jones, 
18 NE 432° 

73. Ex p. Morton, 69 Ark. 48, 60 
SW 307; Ouachita County v. Rolland, 
60 Ark. 516, 31 SW 144; Kirby Dig. 
Ark. § 1493. 

[a] The statute does not author- 
ize the county judge to appeal from a 
decision of the circuit court in favor 
of the county. Sumpter y. Buchanan, 
88 Ark. 118, 113 SW 809: 

74. Transfer or devolution of in- 
terest see supra § 489. 

Denial of interest or disclaimer 
see supra § 488. 

75. -Cain-y. State; 36.and.,A. 5a), .74 
NE 1102; Bartlett v. Slater, 211 Mass. 
334, 97 NE 991. See infra § 1109 et 


seq. 

76. See infra § 1031 et seq. 

77. See infra § 533 et seq. 

78. See Ricketson. v. Torres, 23 
Cal. 636; Peo. v. Horton, 465-011 cAg 


434; State v. Plazencia, 6 Rob. (La.) 
441, 41 AmD 271; Gerson vy. Blanck, 
79. Mise: 24, 189 NYS 47;7:Hazard v. 
Durant, 11 R. I. 195; and other cases 
infra this section and in following 
sections. 

[a] Failure to give security.—(1) 
Although a party against whom 
judgment is rendered is unable to 
give security to prevent its execu- 
tion, he may appeal, if he judge it is 
for his interest, to prevent the de- 
eision from passing into rem judica- 
Hyde v. Jenkins, 6. La... 427. 


(2) As to failure to give’ bond or 
undertaking for appeal see infra § 
1140 et seq. 

[b] Failure to file exceptions to a 
master’s report is no ground for dis- 
missing the appeal of one of two 


coadministrators from a final de- 
cree. French v. Peters, 177 Mass. 
568, 59 NE 449. 

79. Lindsay v. Lindsay, 255. fll. 


442, 99 NE 608 (codefendant in con- 
tempt of court); Verges v. Gonzales, 
33 La. Ann. 410 (holding that, where 
the surety on an injunction bond who 
has neither appeared nor answered 
has not been notified of the judg- 
ment, his right to appeal is not .af- 
fected by defects in the transcript 
occurring through the fault of the 
other appellant). 

80. U. S—New York Mut. L. Ins. 
Co: v. Phinney,<178 U. S. 327, 20 S@t 
906,° 44 L. ed.:1088; Martin v. Hun- 
ter, 1 Wheat. 304, 4 L. ed. 97. 

Ala.—Martin Mach. Works v. Mil- 
ler, 132 Ala. 629, 32 S 305; reps ie 
Vv. Rogers, 90 Ala. BOO. Tue 

Cal.—Hoyt v. Stark, 134 Cal. 178, 
66 P 223, 86 AmSR 246. 

Ga.—Stamps v. Hardigree, 100 Ga. 
160, 28 SE 41; Harvey v. Allen, 94 
Ga. 454, 19 SE 246; Hooks v. Stamper, 
18 Ga. 471. 

Ill.—Little v. Smith, RE Ill. 400% 
Mertz v. Mehlhop, 117 Tl. vers 

Kan.—Schmuck v. ueayen etc., 
R.-Co., 85 Kan. 447, 116 P 818; 

La.—Henry’s Suce., 113 La. 787, 
37 S 756; Gagneaux v. Desonier, 109 
La. 460, 33 S 561; Henderson v. 
Trousdale, 10 La. Ann. 548; Anderson 
vy. Irwin, 6 La. Ann. 793. 

Md.—Koenig v. Ward, 104 Md. 564, 
65 A 345; Cahill v. Baltimore, 93 Md. 
233, 48 A 705. 

Mich.—Kalamazoo _ vy. 
Heat, etc., 
426. 


Kalamazoo 
Co., 122 Mich. 489, 81_.NW .- 


Miss.—Robinson vy. Mhoon, 68 Miss. 
R125 9) S88 tz 

N. J.—Mount v. Van Ness, 34 N. J. 
Hiqk (523, 

N. Ca go v. Hoff, 1Q2 N. C. 
25, 8 SE. 887. 

pe Bais CDs .AUdit» > PasiCo: 
408, 7 Kulp 406 (holding that the rule 
that a party having the right of ap- 
peal cannot be deprived thereof by 
the willful or accidental acts of pub- 
lic officers applies to an appeal by a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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In the absence of a statutory provision a party is 
not deprived of his right of appeal from a judg- 
ment, order, or decree against him by the fact that 
he has been or is a nonresident or absent from the 
state,*1 or even a fugitive from justice.®* But a 
nonresident’s or absent party’s right of appeal may 
be affected by his failure to appear,’* or by his 
taking part in the trial merely for the purpose of 
questioning the court’s jurisdiction over him;** and 
a person may forfeit his right to-be heard on ap- 
peal by contempt of court in escaping from cus- 
tody and remaining beyond the jurisdiction of the 
ecourt.®® 

[§ 5381] 3. Contempt of Court. 
is that, where an appeal or writ of error is a mat- 
ter of right, the party aggrieved by a judgment or 
‘decree is not deprived of the privilege of having it 
reviewed by the fact that he is in contempt of 
court.’ It has been held, however, that, where the 
contempt is of such a nature as to hinder the due 
course of procedure in the cause, the party in con- 
tempt cannot maintain a writ, of error to review a 
decree ;®" and that a defendant against whom writs 
of ne exeat and of injunction have issued, who 
escapes from custody and in defiance of the court 
remains beyond its jurisdiction, will not be heard 
upon appeal to question the action of the lower 
court in granting the writs.8° The fact that one 
defendant is barred from prosecuting an appeal or 
writ of error because he is in contempt of court 
does not preclude his codefendants from prosecut- 
ing the appeal or writ of error and using his name 
for that purpose.®® 

[§ 532] 4. Failure of Coparty to Appeal and 
Separate Appeals. A defendant who is injured by 


taxpayer from an audit of township 
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The general rule 


fense in the court in which the judg- 
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a judgment against a codefendant may appeal there- 
from, although the other defendant against whom 
the judgment is rendered does not do so,°° subject, 
however, to the rules as to severance or equivalent 
proceeding in the case of a joint judgment or de- 
eree.°t And where codefendants answer separately, 
basing their defense upon independent grounds, and 
judgment goes against all, a separate appeal by one 
defendant does not affect the right of the other de- 
fendants to subsequently appeal from the judgment 
as to them.°? 

Failure to join in appeal to intermediate court. 
One who has not taken or joined in an appeal to 
an intermediate court cannot appeal from or sue 
out a writ of error to the decision of such inter- 
mediate court.°* 

[§ 533] 5. Waiver or Estoppel and Agreements 
Affecting Right °*—a, Express Waiver; Agreements 
and Stipulations—(1) Before Trial or Judgment. 
In some jurisdictions it has been’ held that an agree- 
ment or stipulation of the parties before trial or 
judgment that the judgment shall be final and con- 
clusive, or otherwise waiving the right to appeal or 
bring a writ of error, will not prevent an appeal 
or writ of error, as the jurisdiction of the appellate 
court depends upon the law and not upon the agree- 
ment of the parties.°° The general rule, however, 
is that a party may, by express agreement or stipu- 
lation before trial or judgment, waive his right to 
appeal or bring error, either wholly or partially, 
and such agreements or stipulations will be en- 
forced by dismissal or quashing of the appeal or 
writ of error taken or sued out in violation thereof, 
or by refusing to pass upon questions covered by 


such proceedings are regular, al- 


accounts). aie 

Va.—Pugh v. Jones, 6 Leigh (33 
Va.) 299. 

Wash.—Main Inv. Co. v. Olsen, 43 
Wash. 480, 86 P 657. 

Delay in taking or perfecting pro- 
ceedings see infra § 1079. * 

Delivery or filing of bond or un- 
dertaking see infra §§ 1252, 1253. 

81. Ricketson v. Torres, 23 Cal. 
636; Ehrich v. Root, 134 App. Div. 
432, 119 NYS 395 (holding that a 
nonresident judgment debtor, who 
has been a nonresident during the 
entire litigation, is not bound to 
come within the jurisdiction of the 
state, so that the judgment creditor 
may personally serve an order for 
his examination as to the contents 
of a safe deposit box in supplemen- 
tary proceedings, and his failure to 
do so will not preclude his appeal 
from an order requiring the deposi- 
tory to allow an inspection of the 
box; since remaining without the 
state does not deprive him of the 
right to defend his personal and 
property rights by appeal or other- 
wise against unauthorized steps in 
supplementary proceedings, although 
it might justify staying affirmative 
proceedings on his part until he 
comes within the jurisdiction); Fine 
v. Pitner, 1 Overt. (Tenn.) 299 (hold- 
ing that an absent party may appeal 
by attorney). 

82. State v. Plazencia, 6 Rob. 
(La.) 441, 41 AmD 271 (appeal from 
judgment on recognizance). 

As to the rule in criminal cases 
see Criminal Law [12 Cyc 8791. 

83. Barbee v. Pannill, 6 Gratt. (47 
Va.) 442; Meadows v. Justice, 6 W. 
Va. 198 (both holding that a non- 
resident who has been made a party 
by publication and who does not ap- 
pear in the cause cannot appeal, his 
remedy being, not by appeal or su- 
persedeas to an appellate court, but 
by filing his petition and making de- 


ment or decree was rendered, as pro- 
vided by statute). 

84. Fowler v. Jenks, 90 Minn. 74, 
95 NW 887, 96 NW 914 (holding that, 
where nonresident defendants take 
part in a trial merely for the pur- 
pose of litigating the question of 
jurisdiction of the trial court over 
them, they have no standing on an 
appeal to attack the validity of the 
judgment in any other respect). 

85. Bronk v. Bronk, 46 Fla. 474, 
35 S 870, 110 AmSR 101; infra § 531 
text and note 88. 

86. Conn.—Allen v. New Haven, 
etc., Co., 49 Conn. 243. 


Fla.—Palmer y. Palmer, 28 Fla. 
295. 9 S657. 
Ill.—Peo. v. Pendergast, 117 Ill. 


588, 6 NE 695; Peo. v. Horton, 46 Ill. 
A. 434 (failure to pay alimony and 
counsel fee). 

Mo.—State v. Field, 837 Mo. A. 83 
(assignee for creditors continuing to 
act after his removal). 

N. J.—Wharton v. Stoutenburgh, 39 
Noo. Has:299) 

N. Y.—Brinkley v. Brinkley, 47 N. 
Y. 40; Moore v. Moore, 141 App. Div. 
532, 126 NYS 412. 
aioe I.—Hazard v. Durant, 11 R. I. 


Wash.—Jones v. Jones, 75 Wash. 
50, 59, 134 B*528 [cit Cyc]. 

W. Va.—Ruhl v. Ruhl, 24 W. Va. 
279 (commissioner for sale of land 
failing to pay over proceeds). 

87. Lindsay v. Lindsay, 255 IIl. 
442, 99 NE 608. : 
88. Bronk y. Bronk, 46 Fla. 474, 
S 870. 


265 Iii. 
442, 99 NE 608. 

90. Ill—McDaniel v. Correll, 19 
Ill. 226, 68 AmD 587 (holding that, 
where the proceedings in a suit to set 
aside a will are irregular as to some 
of the parties, an appeal will lie 
from the decree for such irregulari- 
ties by the other parties as to whom 


89. Lindsay v. Lindsay, 


though the parties as to whom they 
are irregular do not complain). 

Mass.—-French y. Peters, 177 Mass. 
568, 59 NE 449. 

Mont.—Cummings v. Reins Copper 
Co., 40 Mont. 599, 107 P 904. 

Tex.—Arthur v. Reed, 26 Tex. Civ. 
A. 574, 64 SW 831 (failure of surety 
on cost bond to appeal does not af- 
fect right of party seeking to be ap- 
pointed guardian to appeal). 

Wash.—Murray v. Guse, 10 Wash. 
2D MSS Moor z 

[a] Owner and lien claimants.— 
Where the owner of property and 
several lien claimants are defendants 
to an action, the fact that the owner 
does not appeal from an erroneous 
judgment does not prevent the lien 
claimants from doing so if they are 
aggrieved thereby. Murray v. Guse, 
10 Wash. 25, 38 P 753. 

91. See infra § 962. 

92. State v. King, 6 S. D. 297, 60 
NW 75. See infra § 957. But see 
State v. Judges Fourth Cir. Ct., 105 
La. 309, 29 S 384 (party joined and 
called on to defend title cannot ap- 
peal after the whole case is brought 
up on affirmance by the other de- 
fendant). 
ash Jackson v. Hosmer, 14 Mich. 


94. Error waived in appellate 
court see infra XVI in 4 C. J. 
Estoppel to allege particular errors 
see infra XVI in 4 GC) J. 

95. Fahs v. Darling, 82 Tll. 142 
(holding that an engagement be- 
tween counsel that a cause should 
not be taken up on appeal or writ of 
error, which is broken, is not such 
a fraud as will deprive the appellate 
court of jurisdiction); Duffy v. Odell, 
117 Ill. A. 336; State v. Judge Fifth 
Dist. Ct., 14 La. Ann. 323; Runnion v. 
Ramsay, 93 N. C. 410; Falkner v. 
Hunt, 68 N. C. 475; Binford vy. Alston, 
15 N. C. 351. And see Sanders v. 
White, 22 Ga. 103 (a certiorari case). 
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the waiver.°° But the intention and agreement to | waive the right of appeal mut be clear,®? and there 


96. U. S—U. S. Consolidated 
Seeded Raisin Co. v. Chaddock, 173 
Bed) 577, 97 CCA’ 527, 49 AnnCas 
1054 and note; Ah Tai v. U. S.,. 135 
Fed. 513, 68 CCA 225; McCafferty v. 
Celluloid Co., 104 Fed. 305, 43 CCA 
540 (holding that, where parties 
stipulate that in a pending case a 
decree shall be rendered on filing of 
the certified copy of an interlocutory 
decree entered in another cause of 
the same character, and a decree is 
entered conformable to the stipula- 
tion, an assignment of error will not 
lie to it). 

Cal.—Oliver v. Blair, 2 Cal. Unrep. 
Cas. 441, 5 P 917. And see Visalia 
Bank vy. Dillonwood Lumber Co., 148 
Cal. 18, 82 P 374 (stipulation waiving 
objection that complaint was demur- 
rable for want of facts). 

Ga. 
ley, 8 Ga. A. 483, 70 SE 36. 

Md.—Lester v. Howard, 24 Md. 233. 

Mich.—Hoste v. Dalton, 137 Mich. 
522, 100 NW 750; Rigie v. Thayer, 25 
Mich. 212. 

N. Y.—Townsend W. Masterson, etc., 
Stone Dressing Co., 15 N. Y. 587: 
Rockefeller vy. St. Regis Paper Co., 
85 App. Div.* 267, 83 NYS 138 (re- 
specting pleadings to be entered upon 
the consolidation of actions); Lake 
v. Anderson, 76 App. Div. 189, 78 
NYS 444 [app dism 174 N. Y. 524 
mem, 66 NE 1111 mem]; Saling v. 
German Sav. Bank, 15 Daly 527, § 
NYS 469; New v. Fisher, 11 Daly 308; 
Smith v. Barnes, 9 Misc. 368, 29 NYS 
692; Vucci v. Pellettieri, 111 NYS 
784; Canarie v. Knowles, 11 NYCiv 
Proc 418; Clowes _v. Dickenson, 8 
Cow. 328. And see Riggs v. Commer- 
cial Mut. Ins. Co., 125 N. Y. 7, 25 NE 
1058, 21 AmSR 716, 10 LRA 684. 

Pa.—Cramp v. Boyertown Burial 
Casket Co., 241 Pa. 15, 88 A 69; Com. 
v. Johnson, 6 Pa. 136 (writ of error 
sued out by commonwealth contrary 
to agreement); Pritchard v. Denton, 
8 Watts 371; Rheem v. Allison, 2 
Serg. & R. 113; Galbreath v. Colt, 
Yeates 551 (opinion of court to be 
conclusive); Roberts v. Stuart, 52 
Pa. Super. 253; Schneider v. Bates, 37 
Pa. Super. 432; Rovno v. Lorentz, 32 
Pa. Pune 162. 

C.—Wilson v. All, 86 S. C. 586, 
(Civ. A.) 


s. 

68 SE 824. y 

Tex.—Wells v. Houston, 
56 SW 233. 

Wash.—Jones v. Spokane Land, 
etc., Co., 44 Wash. 146, 87 P 65 (stip- 
ulation that appeal shall be taken in 
time to be heard at a certain term). 

See also Stipulations [386 Cyc 1291 
text and note 62]. 

[a] On grounds of public policy 
litigants should be encouraged to ac- 
cept as final the decisions of a court 
of original jurisdiction. Hoste v. 
Dalton, 137 Mich. 522, 100 NW 750. 

[b] By counsel.— (1) Mackey v. 
Daniel, 59 Md. 484; Ward v. Hollins, 
14 Md. 158; Smith v. Barnes, 9 Misc. 
368, 29 NYS 692; Sargeant v. Clark, 
108 Pa. 588. (2) But appellant may 
be relieved from the effect of an un- 
authorized waiver by counsel. Cas- 
well v.- Toronto R. Co., 24 Ont. L. 
339, 18 OntWR 464, 2 OntWN 655, 19 
OntWR 785, 2 OntWN 1405. 

{c] By attorney-general.—Peo. v. 
Stephens, 52 N. Y. 306. ; 

{d] By trustee under mortgage.— 
Elwell v. Fosdick, 134 U. S. 500, 10 
SCt 598, 33 L. ed. 998. 

{e] When a decree is entered con- 
formable to a stipulation, an assign- 
ment of error cannot be maintained. 
McCafferty v. Celluloid Co., 104 Fed. 
305, 43 CCA 540. 

{f] Particular objection waived 
by stipulation.—Vucci v. Pellettieri, 
111 NYS 784 (method of receiving 
evidence and time of deciding case in 
municipal court). 

{g] Stipulation not avoided by 
mistake of counsel.—Jenks vy. Spo- 
kane Land, etc., Co., 44 Wash. 146, 
87 P 65 (as to time of taking appeal). 

[h] Waiver by defendant only.— 


Where, in an action pending, defend- 
ant. demurred, reserving the right of 
waiving his demurrer in the supreme 
court, and agreeing that plaintiff 
should have the benefit of a verdict, 
this waived defendant’s right of re- 
view, but not plaintiff’s, who, on ob- 
taining a verdict in the supreme 
court with which he was dissatisfied, 
had the right to a writ of review. 
Hall v. Wolcott, 10 Mass. 218. 

{i] Stipulation on enjoining pro- 
ceedings in action.—Where, after an 
action at law has proceeded to a ver- 
dict for plaintiff, a motion for a new 
trial has been overruled, and nothing 
remains but to enter judgment, de- 
fendant files a bill in equity in the 
same court and obtains an injunction 
staying further proceedings, on con- 
dition, exacted by the court and ac- 
cepted. by him, that he give a bond 
for the payment with interest of the 
amount of the verdict, should the 
injunction finally be dissolved and 
judgment be entered thereon, the giv- 
ing of such bond is a waiver and re- 
lease by defendant of any errors in 
the law action up to the granting of 
the injunction, and on its dissolution 
he cannot prosecute a writ of error 
from the judgment entered on the 
verdict for alleged errors occurring 
at the trial. Leigh v. Kewanee Mfg. 
Coz 14ty Bed 693, TS sCCAst: 

Stipulation for judgment absolute 
on appeal to intermediate appellate 
court see infra § 1128. 

97. Ill.—Brown v. Galesburg 
Pressed Brick, etc., Co., 132 Ill. 648, 
24 NE 522; Weir v. Stephenson, 13 
Ill. 374. 

La.—State v. as Fifth Dist. 
Ct.; 14 La. Ann: 323. 

N. Y.—Canarie v. Knowles, 11 NY 
CivProc 418. 

Or.—State v. Wells, 64 Or. 421, 126 
Pe 60 ale 0NeIs3s- 

Wis.—Abel’s Guardianship,. 147 
Wis. 467, 133 NW 583. 

[a] Several causes of action.—A 
stipulation in an action by the state, 
under Lord L. Or. § 3540, and the fol- 
lowing sections, to recover licenses 
on its annual gross receipts from an 
express company, that the entry of 
judgment on the first and second 
causes of action shall be deferred 
until a decision of the United States 
supreme court, does not affect the 
third cause of action, so as to pre- 
vent an appeal from a judgment 
thereon. State v. Wells, 64 Or. 421, 
126 P 611,.130 P 983. 

[b] Agreement for trial or de- 
termination by court.—(1) A motion 
to dismiss a writ of error will not be 
granted on the ground that the par- 
ties in the court below agreed that 
the trial court should determine all 
issues of law and fact without a 
jury, and that no right of exception 
was expressly reserved to. either 
party. Ball v. Wright, 115 Ga. 729, 
42 SE 32; Gleason v. Traynham, 111 
Ga. 887, 36 SE 969; Morrison v. Pon- 
der, 45 Ga. 167. (2) And, where par- 
ties consent that the circuit court 
shall determine the amount of fees, 
if any, to which attorneys may be en- 
titled, without agreeing that the 
finding of the court shall be con- 
clusive, or otherwise waiving the 
right of appeal, an appeal from an 
order fixing attorney’s fees will not 
be dismissed. Abel’s Guardianship, 
147 Wis. 467, 1833 NW 583. 

[ec] Submission to referees or ar- 
bitrators.—(1) A party, by consent- 
ing to a reference of the cause, with 
an agreement that the award of the 
referees shall be final and that judg- 
ment shall be entered thereon, waives 
his right of review. Parsons y. Hil- 
liard, 61 N. H. 642; Carroll v. Locke, 
58 N. H. 163% Cramp Vv. Boyertown 
Burial Casket’ Co., 241 Pa. 15, 88 A 
69; Shainline’s App., 2 Walk. (Pa.) 
325; Cuncle v. Dripps, 3 Penr. & W. 
(Pa.) 291, 28 AmD 84; Andrews v. 
Lee, 3 Penr. & W. (Pa.) 99; Gorman 
v. Falkner, 2 Pearson (Pa.)° 316; 


Bocleau v. Phillips, 1 Ashm. (Pa.) 92. 
(2) Decision of arbitrators to bé final. 
Dawson v. Condy, 7 Serg. & R. (Pa.): 
366; Kerr v. Smith, 2 Browne (Pa.) 
99. (3) Objection that the complaint 
does not state the cause of action on 
which the judgment was rendered 
cannot be made by defendant, where 
he stipulated for a reference refer- 
ring specific issues different from 
those formed by the pleadings, and 
the judgment has been rendered on 
the issues referred. Lake v. Ander- 
son, 76 App. Div. 189, 78 NYS 444 
[app dism 174 N. Y. 524, 66 NE 1111]. 
(4) A stipulation by the attorneys in 
an action which has been set for trial 
by jury that the action shall be tried 
before a referee, and that neither 
party shall appeal or move for a 
stay, although made without special 
authority, is binding on the parties. 
Smith v. Barnes, 9 Mise. 368, 29 NYS! 
692. (5) But a stipulation that a 
temporary injunction be vacated, that 
the issues be referred to a referee 
named, and that, if the issues shall 
be finally determined’ in favor of 
plaintiff, defendant shall do certain 


things, does not preclude an appeal 
fro the referee’s determination. 
Lan v. Rochester R. Co., 81 Hun 


346, 30 NYS 893, 24 NYCivProc 156. 
(6) And where, in.a suit to recover 
damages resulting from negligence, 
after the general issue was filed, the 
parties stipulated to waive a jury 
and submit to the judge, who was 
named, the sole question of the 
amount of the actual compensatory 
damages plaintiff had sustained, and 
by a further stipulation it was 
agreed that final judgment should 
be entered in favor of plaintiff for 
one half of the damages found by the 
judge, it was held that these stipu- 
lations did not render the proceed- 
ing an arbitration, and hence an ap- 
peal would lie from the judgment. 
Brown v. Galesburg Pressed Brick, 
etc., Co., 132 Ill. 648, 24 NE 522. 

[a] ‘Waiver in instrument sued 
on.—(1) In Pennsylvania a waiver of 
the right of appeal contained in a 
note sued upon will be enforced, 
where the only defense pleaded ex- 
isted at the time the note was given 
(Pritchard v. Denton, 8 Watts (Pa.) 
871; Snyder v. Halter, 6 Pa. Co. 418; 
Soden v. Wheaton, 6 Pa. Co. 416); (2) 
but will be inoperative to prevent an 
appeal when the defense arose subse- 
quently to the delivery of the note 
(Minich v. Basom, 2 Pa. Dist. 709; 
Wells v. Wilson, 6 Pa. Co. 417). (3) 
So of waiver of right of appeal con- 
tained in a lease. Roberts v. Stuart, 
52 Pa. Super. 253; Seagrave v. Lacy, 
28 Pa. Super. 586; Strojny v. Merof- 
chinski, 9 Kulp (Pa.) 444. (4) Where 
a justice’s judgment is founded upon 
a lease containing an express waiver 
of appeal the court of common pleas 
will, in general, give effect to such 
waiver by striking off an appeal, if 
application be made within a reason- 
able time, and before the appellee 
has taken steps to bring the case to 
trial or decision upon its merits. 
Schneider v. Bates, 37 Pa. Super. 
432; Rovno v. Lorentz, 32 Pa. Super. 
162. (5) No appeal lies from an or- 
der of the court of common pleas re- 
fusing to open a judgment entered 
in an amicable action of ejectment 
under a warrant in a lease, where the 
lessee in the lease agrees that “no 
writ of error or objection or excep- 
tion shall be made or taken” to such 
entry of judgment. Roberts v. Stu- 
art, 52 Pa. Super. 253. (6) But where 
the application to strike off an ap- 
peal from a justice is based upon a 
stipulation in the notg, lease, or other 
instrument sued on, it must fail, 
unless the fact that the judgment 
was founded upon an_ instrument 
containing such waiver appears ‘in 
the justice’s record. Foss v. Bogan, 
92 Pa. 296; Schneider v. Bates, su- 
pra. And see Dawson vy. Condy, 7 
Serg: & R. (Pa.) 366. (7) A waiver 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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must be a sufficient consideration.°® 
ment that the parties did not intend to appeal and 
would not appeal does not prevent them from ap- 
pealing, unless there was a consideration for it or 
the other party acted upon such statement to his 
In some jurisdictions the stipulation 
must be in writing and made a part of the record.+ 
An agreement to waive the right of appeal does not 
When an appeal 
is prayed for in the court below, a waiver should 
be insisted upon then and in that court, and it will 


prejudice.®® 
prevent review on writ of error.? 


be too late to make the objection 


of a right of appeal in a’ lease does 
not apply to an appeal from a judg- 
ment of a justice of the peace where 
the controversy before the justice 
was as to the existence of a new con- 
tract by which the tenant agreed to 
pay an increased rental. Peters v. 
Dalton;,.27 ~ Pa. “Supers. 285.5. (8), Af 
there are any special facts which 
‘will preclude the lessor from claim- 
ing‘a waiver of appeal in a lease, the 
lessee may show them in response 
‘to a rule to show cause why the ap- 
peal shall not be struck off. If he 
fails to do so, the rule will be made 
absolute. Rovno v. Lorentz, supra, 

~ [Le] Recital in judgment nullified 

by exception.—Upon appeal from a 
judgment reciting that the parties 
agreed to let the case await the de- 
cision of certain other cases pending 
on appeal, an exception to the judg- 
ment must be regarded as nullifying 
that recital, and, in the absence of a 
plea setting up the agreement re- 
cited, the appellant is not bound hy 
the decision in the cases referred to, 
which was afterward overruled. 
Frankfort v. Deposit Bank, 108 Ky. 
766, 57 SW 787, 22 Kyl 466 [reh den 
60 SW 19, 22 KyL 1384]. 

[f] A stipulation that the prop- 
erty should be sold and the proceeds 
disposed of as the court should order 
is not a release of errors. Ryan v. 
Pees 2 Nebr. (Unoff.) 6, 96 NW 


98. U. S. Consolidated Seeded 
Raisin Co. v. Chaddock, 173 Fed. 577, 
ST CCA +527, 19 ~AnnCas’ 1054 cand 
note; Mundy v. Hart, (Tex. Civ. A.) 
11 SW", 2363 Southern’ -R.. Co.) v. 
Glenn, 98 Va. 309, 36 SE 395; Jones 
v. Spokane Land, etc, Co., 44 Wash. 
TAG Sa eo, 

99. Mackey v. Daniel, 59 Md. 484; 
Ward v. Hollins, 14 Md. 158; South- 
ern R. Co. v. Glenn, 98 Va. 309, 36 SU 
395: 

1. Wishek v. Hammond, 10 N. D. 
72, 84 NW 587; Dawson v. Condy, 7 


Serg. & R. (Pa.) 366; Jones v. -Spo- 
kane Land, etc, Co., 44 Wash. 146, 
87_P* 65. 


As to waiver in instrument sued 
on see supra note 97. 

2. Putnam vy. Churchill, 4 Mass. 
516; Wynn v. Bellas, 34 Pa. 160. 

a Morris v. Palmer, 32 Miss. 278. 

U. $—Ah Tai v. U. S., 135 Fed. 
513, 68 CCA 225. 

Ind.—Clinton County vy. Clark, 43 
Ind. A. 499, 87 NE 1059 (payment of 
eosts sufficient). . 

La.—Keoughan v. Equitable Oil 
CoG, Ieaite Clore. Sl: Soe Lene 
Cyc] (contra under statute see infra 
this note). 

Md.—Mackey v. Daniel, 59 Md. 484; 
Ward v. Collins, 14 Md. 158 (sufii- 
ciency of consideration). 

Mass.—Powell v. Turner, 139 Mass. 
97, 28 NE 453 (validity of considera- 
tion). 

Nebr.—Clark v. Strong, 14 Nebr. 
229, 15 NW 286 (failure of considera- 
tion). 


Nev.—Wheeler v. Floral Mill, etc., 


‘Co., 10 Nev. 200 (sufficiency of con- 
ideration 
s N. oni v. Hermans, 59 N. Y. 


396 (validity of consideration). 
Va.—Southern R. Co. v. Glenn, 98 
Va. 309, 36 SE 395 (necessity of con- 
sideration). 
[a] But in Louisiana, under Code 
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court.® 
[§ 534] 


A mere state- 


in the appellate 


Prac. art 567, providing that the par- 
ty against whom judgment, is ren- 
dered cannot appeal, if the judgment 
has been confessed by him, or if he 
has acquiesced in the same by exe- 
cuting it voluntarily or has suffered 
the time prescribed by law to elapse, 
a valuable consideration is not neces- 
sary to support the waiver of an ap- 
peal. Keoughan v. Equitable Oil Co., 
116 La. 773, 41 S 88. 

5. Ind.—Ewing v. Ewing, 161 Ind. 
484, 69 NE 156; Clinton County v. 
Clark, 43 Ind. A. 499, 87 NE 1059. 

Ky. west v. West, 65 SW 8138, 23 
KyL 1645; March v. Talbott, 1 Dana 


443. 
La.—Keoughan vy. Equitable Oil 
Co., 116 La. 773, 41 S 88. 


Md.—Mackey v. Daniel, 59 Md. 484; 
Lester v. Howard, 24 Md. 233; Ward 
v. Hollins, 14 Md. 158. 

ING Sey BEE ete:, RK: Co. v. 
Vermont, etc., R. Gourd Wy 

oi —Emerick vy. Sanitonel 1 Oh. 
51 

Or.—Elwert v. Marley, 53 Or. 591, 


Per 887, 101 P 671, 133 AmSR 850. 


C.—Wilson v. ‘All, S62 Sale: 
68 SH 824. 

Tex.—Hefley v. Hugen, 56 Tex. Civ. 
A. 273, 120 SW 956; Johnson v. Hal- 
ley, 8 Tex. Civ. A. 137, 27 SW 750. 

Wash.—Jones v. Jones, 75 Wash. 
50, 184 P 528. 

Eng.—Camden v. Edie, 1 H. Bl. 21, 
126 Reprint 13; Cates v. West, 2 T. 
R. 183, 100 Reprint 99. 

But compare Caswell v. Toronto R. 
Co., 24 Ont. L. 339, 18 OntWR 464, 2 
OntWN 655, 19 OntWR 785, 2 OntWN 
1405 (where appellant was relieved 
from a waiver by counsel). 

[a] Intention and agreement to 
waive (1) is necessary. Ah Tai v. 
U. S435 Meds 513) "68" CCAN225; Gil= 
bert v. Adams, 99 Iowa 519, 68 NW 
883; Ryan v. Donley, 2 Nebr. (Unoff.) 
6, 96 NW 49 [aff reh 69 Nebr. 623, 
96 NW 234]. (2) A stipulation, en- 
tered into after an appeal is taken, 
providing for a distribution of a por- 
tion of the fund in controversy will 
not deprive appellants of the benefit 
of their appeal, when the stipulation 
itself shows that it was not intended 
as an abandonment of the appeal. 
Seattle v. Liberman, 9 Wash. 276, 37 

433 


P 4 

[b]. Status on appeal to question 
alleged agreement.—Where a China- 
man who has been ordered deported 
by the commissioner, and has per- 
fected an appeal to the district court 
within the statutory period, enters 
into an agreement which purports to 
waive his right of appeal, but never- 
theless appears and demands to be 
heard upon his appeal, which is still 
pending, and which has not been dis- 
missed under -the agreement, his 
status under his appeal so far in- 
volves his statutory right to an ap- 
peal as to render the question 
whether his executory agreement 
amounted to a complete and “absolute 
waiver thereof or not reviewable by 
the circuit court of appeals.: Ah Tai 
v: U. S., 135 Beds 523, 68 CCA 225, 

[c] The attorney-general may 
waive his right to appeal in an ac- 
tion brought by him under the pro- 
visions of the act authorizing him to 
institute certain actions. iPCOmEN: 
Stephens, 52 N. Y. 306. 

6. Cotton v. Wilson, Minor (Ala.) 


586, 


(2) After Judgment. 
and sufficient consideration,* a party, after judg- 
ment, or even after praying or taking an appeal, 
agrees to waive his right of appeal, or to with- 
draw the appeal and not thereafter to appeal, such 
an agreement is binding and will be enforced by the 
appellate tribunal by dismissing the appeal.® 
a release of errors, for a valuable consideration or 
under seal,® will estop the party from prosecuting 
a writ of error.’ 
that a writ of error will not he to review a judg- 


[3C.J.] 663 


If, for a legal 


And 


But when errors are waived, so 


118; Clark vy. Goodwin, 1 Blackf. 
(Ind.) 74 (seal necessary to release 
of errors filed under a statute to ob- 
tain an injunction); Barnes v. Moody, 
6. Miss. 636, 37 AmD 172. 

[a] Forbearance is a_ sufficient 
consideration for a release of errors. 


Barnes v. Moody, 6 Miss. 636, 387 
AmD 172. 
7 U. S.—Elwell v. Fosdick, 134 


U. S. 500;°10 SCt. 598, 38 1.’ ed: 998 
(holding that, where a decree has 
been entered, and a sale made and 
confirmed, in a suit to foreclose a 
first mortgage on a railroad, in which 
suit the trustee under a second mort- 
gage was a party, a release of errors 
in the proceedings, executed by such. 
trustee in good faith and at the in- 
stance of a majority of the second 
mortgage bondholders, will prevent a 
subsequent appeal in the name of the 
trustee by others of such bondhold- 
ers who were not parties to the suit, 
they having declined to contribute 
to the cost of the litigation); Leigh 
v. Kewanee Mfg. Co., 147 Fed. 693, 
78 CCA 81. 

Ala.—Cotton v. Wilson, Minor 118. 

Ark.—Martin v. Hawkins, 20 Ark. 


150. 

Ill.—Trapp v. Off, 194 Ill. 287, 62 
NE 615; Boyles v. Chytraus, 175 Ill. 
aye 51 NE 563; Wood v. Goss, 21 Ill. 

Ind.—Millar vy. Farrar, 2 Blackf. 
219; Clark v. Goodwin, 1 Blackf. 74. 

Ky.—March v. Talbott, 1 Dana 443 
(agreement under seal “to waive all 
exceptions to the... decree as it 


now stands’’). 

Miss.—Hull v. Garner, 31 Miss. 
145; Barnes v. Moody, 6 Miss. 636, 37 
AmD 172. 
inet ae v. Stewart, 71 Pa 

[a] Confession of judgment a re- 
lease of errors.—Mandeville v. Holey, 
1 Pet. (U. S.) 186, 7 L.-ed. 85. See 
supra § 448. 

{b] Errors cured by release.—(1) 
A judgment rendered on a nine days’ 
service of summons, although rever- 
sible for insufficient service, is valid, 
and such service is cured by a re- 
lease of errors. Helphenstine v. 
Vincennes Nat. Bank, 65 Ind. 582, 32 
AmR 86. (2) And, where a judgment 
has been prematurely entered under 
an ejectment clause in the lease, it 
is immaterial that the lease contains 
a release of errors, in connection 
with a warrant of attorney to enter 
judgment, as such release does not 
reach the defect of a lack of author- 


ity to. proceed, but operates only on 
errors or irregularities in the /pro- 
ceedings apparent of record. Phila- 


delphia v. Johnson, 23 Pa. Super. 591. 

[c] Release by one of several 
joint defendants or plaintiffs.—(1) A 
release of errors, executed by one of 
several codefendants to an action; 
estops him from bringing a writ of 
error (Clark v. Goodwin, 1 Blackf. 
(Ind.) 74); (2) but does not bind the 
other defendants (Blanchard y. Greg- 
ory, 14 Oh. 413). (3) In Van Houten 
v. Ellison, 2 N. J. L. 220, where one 
of two plaintiffs in error released the 
error, the judgment of the court was 
that the other plaintiff have leave 
to prosecute alone. (4) A release of 
error by one joint plaintiff may be 
pleaded in bar of a writ of error by 
the other; but such rule does not ap- 
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ment, a writ of error will he to review an order 
overruling a motion to vacate such judgment.® 

[§ 535] b. Implied Waiver or Estoppel in Gen- 
A party may not only waive his right to ap- 
peal or maintain proceedings ,in error by express 
agreement or stipulation,? but a waiver may also 
be implied from, or he may be estopped by, an act 
or agreement which is inconsistent with such right.*° 
A waiver cannot be implied, however, nor can an 


eral. 


ply to joint defendants. Genin v. In- 
gersoll, 2 W. Va. 558. Contra Cole v. 
Thayer, 25 Mich. 212. (5) An error 
which is personal to one of several 
defendants may be released by him 
(Henrickson vy. Van Winkle, 21 Ill. 
274); (6) and such release precludes 
a codefendant from maintaining a 
writ because of such error (Hllis v. 
Bullard, 11 Cush. (Mass.) 496). 

[d] Release by partner.—A_ re- 
lease of errors by one partner in an 
action against the firm will bind his 
copartner. Wood v. Goss, 21 Ill. 604; 
Hull v. Garner, 31 Miss. 145. 

[e] Good plea of release of errors. 
—Trapp v. Off, 194 Ill. 287, 62 NE 
615 


8. Boyles v. Chytraus, 175 Ill. 370, 
51 NE 563. 


9. See supra §§ 533, 534. 

10. . S.—Talbot v. Mason, 125 
Fed. 101, 60 CCA 145; Albright v. 
Oyster, 60 Fed. 644, 9 CCA 173. 

Ala.—Hinson v. Brooks, 67 Ala. 
491; Lewis v. Wood, 42 Ala. 502; 
Merrill v. Smith, 12 Ala. 569. 

Cal.—Walnut Irr. Dist. v. Burke, 


158) (Call e165.0 110.2) SLi Bunting. vy; 
Haskell, 152 Cal. 426, 93 P 110; Tur- 
ner v. Markham, 152 Cal. 246, 92 P 


485; In re Shaver, 131 Cal. 219, 63 P 
340; Treadwell’s BHst., 111 Cal. 189, 
43 P 584. 

Ill.—Peo. v. Zimmer, 238 Ill. 607, 


87 NE 845; Houren v. Chicago, etc., 
Rt Cox. 236-115, 620) 86 NED 6Ll 127 
AmSR 309, 20 LRANS 1110 [aff 139 
Tlie Atomalel Gye 

Ind.—Ewing v. Ewing, 161 Ind. 484, 
69 NE 156; McGrew v. Grayston, 144 
Ind. 165, 41 NE 1027; Maiben v. Man- 
lone, 48 Ind. A. 617, 96 NE 501; Ra- 
born v. Woods, 33 Ind. A. 171, 70 NE 
399. y 

Iowa.—Larson v. Vinje, 109 NW 
786; Hipp v. Crenshaw, 64 Iowa 404, 
20 NW 492; Lillie v. Skinner, 46 Iowa 
329. 

Kan.—Seaverns v. State, 76 Kan. 
920, 93 P 168 (collecting cases); Bab- 
bittev, Corby; ise Kan. 6/2: 

Ky.—Haggin v. Montague, 125 Ky. 
507, 101 SW 8938, 31 KyL 123; West 
v. West, 65 SW 813, 23 KyL_1645. 

La.—Ware v. Morris, 42 La. Ann. 
760, 7 S 712; Ascension Parish Ro- 
man Catholic Church y. Perché, 40 
La. Ann. 201, 3 S 542. 

Miss.—Adams v. Carter, 92 Miss. 


579, 47 S 409. 

Mo.—Plogstart v. Rothenbucher, 
37 Mo. 452. 

N. J.—Coryell v. Holcombe, 9 N. J. 
Ea. 650. 

N. Y.—Genet v. Davenport, 59 N. 
Y. 648; Lauman vy. Lewiston R. Co., 
18.N. Y. 493. 

N. D.—Easton v. Lockhart, 89 NW 
75; Tyler v. Shea, 4 N. D. 377, 61 NW 
468.°50 AmSR 660. 

Oh.—Iron R. Co. v. Mowery, 36 
Oh. St. 418, 38: AmR 597. ; 

Or.—Kilers Piano House vy. Pick, 
BS: Or. 54,5113 (Pi 4: 

Pa.—Allegheny Bank’s App., 48 Pa. 
328. 

S.(@——Wilsonev. All, 86) SiC 586; 
68 SE 824. 

Ss. D.—Pithan v. Wangler, 29 S. D. 
549, 1386 NW 1084. i 

Tex.—Harper v. Foster, (Civ. A.) 
40 SW 40. 

Va.—Carpenter v. Camp Mfg. Co., 
112 Va. 88, 70 SE 496. 

Wash.—Jones v. Jones, 75 Wash. 
50, 134 P 528. ppp as 

W. Va.—McKain v. Mullen, 65 W. 
Va. 558, 64 SE 829, 29 LRANS 1 and 
note. 


APPEAL AND ERROR 


Wis.—Ray v. Hixon, 90 Wis. 39, 62 
NW 922, 48 AmSR 899; Flanders v. 
Merrimac, 44 Wis. 621. 

And see infra § 536 et seq. 

[a] Not a denial of the right of 
appeal.—‘“‘It is contended that, an 
appeal being a matter of right and 
not a matter of grace, the court has 
no power to deny such right to the 
appellant. But this argument does 
not reach the real question. It is not 
a question whether the court will 
deny an appeal where there is a legal 
right thereto. _But the real question 
is, has the conduct of the appellant 
been such that he has either express- 
ly or impliedly abandoned or waived 
his right to an appeal. The court 
cannot say that a litigant shall be 
denied'an appeal when he has a legal 
right thereto; but it can determine, 
and it is its duty to determine, 
whether or not the appellant’s con- 
duct has been such that he has 
waived such right.’’ Jones vy. Jones, 
75 Wash. 50, 57, 1384 PB 528. 

[b] “A party who complains of a 
judgment must be consistent in his 
conduct with reference to it, and if 
he recognizes its validity or acts 
contrary to the assumption that it is 
erroneous he will not be heard to say 
on appeal that- it is erroneous.” 
Seaverns v. State, 76 Kan. 920, 921, 
93 P 163; Babbitt v. ‘Corby, 13 Kan. 
612, 614. 

{c] Consent to transfer of case.— 
Where a party, after perfecting an 
appeal from a ruling of the court 
setting aside the report of a referee, 
consents to the transfer of the cause 
to another court for trial, he thereby 
waives the appeal. Lillie v. Skinner, 
46 Iowa 329. 

{d] Election of particular appel- 

late court.—When a statute allows 
an- appeal to either the district court 
or the supreme court, an appeal 
taken to the district court is an 
irrevocable waiver of the right to 
appeal to the supreme court. Field 
v. Great Western El. Co., 6 N. D. 424, 
71 NW 135, 66 AmSR 611. 
11. U. S—Snow v. Hazlewood, 179 
Fed. 182, 102 CCA 448; Woodward v. 
McConnaughey, 106 Fed. 758, 45 CCA 
602. 

Ark.—Kelley v. Laconia Levee 
Dist., 74 Ark. 202, 85 SW 249, 87 SW 
638. 

Cal.—Sunset Lumber Co. vy. Bach- 
elder, 167 Cal. 512, 140 P 35; Walnut 


Trr. Dist. v. Burke, 158 Cal. 165, 110 
Pe Okie 

Colo.—Atkinson vy. Tabor, 7 Colo. 
a Dilber ortas 

Ga.—Coley v. Coley, 128 Ga. 654, 
58 SE 205. 


Ill.— Lott v. Davis, 262 Ill. 148, 104 
NE 199; Schaeffer v. Ardery, 238 Ill. 
557, 87 NE 348; Morse v. Holland 
Trust Co., 84 Ill. A. 84. [aff 184 Il. 
255, 56 NE 369]. 

Ind.—Sills v. Lawson, 133 Ind. 137, 
32 NE 875. 

Iowa.—Boice v. Coffeen, 158 Iowa 
705, 1388 ‘NW 857; Lightner’s App., 
156 Iowa 398, 186 NW 761,.137 NW 
462; In re Youngerman, 136 Iowa 488, 
114 NW 7, 15 AnnCas 245; Gilbert v. 
Adams, 99 Iowa 519, 68 NW 883. 


Kan.—Feight v. Wyandt, 79 Kan. 
309, 99 P 611. 
La.—Lochbaum v. Southwestern 


Box,, ete, Co.,, 12d Jua, L765 4655.20 
Randall v. New Orleans, etc., R. Co., 
45 La. Ann. 778, 13 S 166; Jackson v. 
Michie, 33 La. Ann. 723. 

Md.—Rider v. Gray, 10 Md. 282, 69 
AmD 135. 


Utah 88, 138 P 1172. 


i, 


PN ibs 


NS 534-535 


estoppel arise, from acts or agreements which are 
not clearly inconsistent with an appeal.* The right 
of appeal is favored by the law, and it will not be 
held to have been waived except upon clear and 
decisive grounds;!? and, where a judgment or de- 
eree involves distinct and severable matters or de- 
mands, a waiver or estoppel as to only one will not 
prevent an appeal as to the residue. 
constituting a waiver or estoppel appear of record, 


13 


When matters 


Mass.—Goodridge v. Ross, 6 Mete. 
487 (holding that, where a writ of 
error is brought to reverse a judg- 
ment recovered on a note against an 
infant, who appeared by attorney, a 
promise made by him after he comes 
of age to pay the note is neither a re- 
lease nor a waiver: of the error, nor 
a bar to a writ of error, as it does 
not apply to the judgment itself). 


Petia ea ty v. Kane, 31 Mich. 
og inn Hall y. Williams, 13 Minn. 
Miss.—Illinois Cent. R. Co.. v. 


King, 69 Miss. 852, 13 S 824. 

Mo.—New York Store Mercantile, 
Co. v. Thurmond, 186 Mo. 410, 85 SW 
833; St. Louis v. Nelson, 108 Mo. A. 
210, 83 SW 271. 

Nebr.—Meade Plumbing, etc., Co. 
v. Irwin, 77 Nebr. 385, 109 NW 391; 
Green v. Hall, 43 Nebr. 275, 61 NW 
605, 47 AmSR 761; Ryan v. Donley, 
2 Nebr. (Unoff.) 6, 96° NW 49 [aff reh 
69 Nebr. 6238, 96 NW 234]. 

N. Y.—In re O’Brien, 145 N. Y. 
379, 40 NE 18; Matter of New York, 
Ctc.;) HR (CO. ota a INen Ye moose A OuINEs 
1100; In re New York, etc., R. Co., 98 
N. Y. 12; Matter of Hdwards, 110 
App. Div. 628, 97 NYS 185; Ziadi v. 
Interurban St. R. Co., 97 App. Div. 
137, 89 NYS 606; Seymour v. Spring 
Forest Cemetery Assoc., 4 App. Div. 
359, 38. NYS) 726 [aff 157 NS Yo.697 
mem, 51 NE 1094 mem]. 

N. D.—Wiemer v. Wiemer, 20 N. D. 
268, 126 NW 1009; Tyler v. Shea, 4 
N. D. 377, 61 NW 468, 50 AmSR 669. 

Or.—Roots v. Boring Junction 
Lumber Co., 50 Or. 298, 92 P 811, 94 
P 182; Merriam vy. Victory Placer 
Min: Cou, 34 Or 32 0, 56 Po, 8a ons 
602P 997. 

Ss. C.—Richmond First Nat. Bank v. 
Badham, 90 S. C. 394, 73 SE 778. 

Tex.—Gulf, etc., R. Co. v. t. 
Worth, ‘etc., R. Co., 68 Tex. 98, 2 SW 
199, 3 SW 564; Hodges v. Smith, 34 
Tex. Civ. A. 635, 79 SW 328. 

Utah.—Hirabelli v. Daniels, 44 

Va.—Southern R. Co. v. Glenn, 98 
Va. 309, 36 SE 395. 

Wash.—Jones vy. Jones, 75 Wash. 
50; S134) Po 528) 
Pac. R. Co., 23 Wash. 600, 63 P 225. 

W. Va.—McKain v. Mullen, 65 W. 
ve 558, 64 SH 829, 29 LRANS 1 and 
note. 

Ont.—Phillips v. Belleville Corp., 
10-Ont. LL: 178; 5 -OntwR 129. 

And see infra § 536 et seq. - 

[a]. Estoppel should be mutual.— 
Lochbaum v. Southwestern Box, etc., 
Cos. 121 “lan 16, 46.-Sa201s SNeely we 
Toledo, 5- Oh, Cir. Ct.203, 30h. Cir® 
Dec. 102. : 

12. Woodward v. McConnaughey, 
106 Fed. 758, 45 CCA 602; Bothick’s 
Succ., 110 La. 109, 34 S 163; Johnson 
v. Clark, 29 La. Ann. 762; Wishek vy. 
Hammond, 10 N. D. 72, 84 NW 587; 
Hixon v. Oneida County, 82 Wis. 515, 
52 NW 445; Chapman v. Sutton, 68 
Wis. 657, 32 NW 688; Sloane v. An- 
derson, 57 Wis. 123, 18 NW 684, 15 
NW 21. 

U. S.—Snow v. Hazlewood, 179 
Fed. 182, 102 CCA 448; Worthington 
v..Beeman, 91 Fed. 232, 33 CCA 475. 

Ark.—Kelley v. Laconia Levee 

hes 74 Ark. 202, 85 SW 249, 87 SW 


Cal.—Coffman v. Bushard, 164 Cal. 
663, 130 P 425; Walnut Irr. Dist. v- 
Burke, 158 Cal. 165, 110 P 517. 

Ga.—Coley v. Coley, 128: Ga. 654, 
58 SE 205. 


Collett v. Northern - 


‘ 


§§ 535-536] 


the objection is properly raised by motion to dis- 
miss, but when they do not so appear, the objec- 
tion must in some jurisdictions be raised by a plea 
or answer in bar of the appeal or writ of error.'* 
Affidavits and other competent evidence dehors the 
record may be received to establish the fact that 
appellant or plaintiff in error has, since the judg- 
ment, order, or decree complained of, abandoned or 
waived the right to prosecute the appeal or proceed- 


ing in error.?® 
[§ 536] 


Til.— Schaeffer v. Ardery, 
557, 87 NE 343. 


238 Ill. 


Ky.—Combs v. Bates, 147 Ky. 849, 
145 SW 759. " 
- La.—Kaiser’s Suce., 48 La. Ann. 
973, 20 S 184 


Mo. —St. Louis v. Nelson, 
A. fee 83 SW 271. 

N. Y.—Seymour y. Spring Forest 
Cemetery Assoc., 4 App. Div. 359, 38 
NYS 726 [aff 157.N. Y. 697. mem, 51 
NE 1094 mem]; Matter of Bogert, 25 
Misc. 466, 55 NYS 751. 

N. D.—Wishek v. Hammond, 10 N. 
D. 72, 84 NW 587. 

Tex. —Haynes v. Halverton, 51 Tex. 
Civ Aucoa oe Lady SW 2 LG: Milam v. 
Hill, 29 Tex. Civ. A. les 69 SW 447. 

Wis.—Fiedler v. Howard, 99 Wis. 
388, 75 NW 163, 67 AmSR 865. 

And see infra § 5386 et seq 

14, Atkinson v. Tabor, 7 “Gol: 195 
38 P 64; Clinton County v. Clark, 43 
Ind. A. 499, 87 NE 1059; Haggin Vv. 
Montague, 125 Ky. 507, 101 SW 893, 
Sieve. 

15. Elwell v. Fosdick, 134 U.S. 
500, 10 SCt 598, 33 L. ed. 998; Bolen 
ive Cumby, 53 Ark. 514, 14 sw 926; 
Jones v. Jones, 75 Wash. 50, 134 Pp 
528. 

[a] Remand to supply proof.—lIn 
Louisiana, when there is ex parte tes- 
timony by affidavit of the acquies- 
eence of appellant, the case will be 
remanded for the purpose of supply- 
ing proof. Ascension Parish Roman 
Catholic Church v. Perché, 39 La. 
Ann: 223, 1S 543. 

16. U. S.—Crawshoy vy. Soutter, 6 
Wall. 739, 18 L. ed. 845. 

Ala.—Hinson v. Brooks, 
491; Merrill v. Smith, 12 Ala. 

Ark.—French v. Vanatta, 
306, 104 SW 141. 


108 Mo. 


83 Ark. 


Cal.—Treadwell’s Est., 111 Cal. 189, 
43 P 584. 

184 32 
App. 558. 

Ga. 26, 28 SH 429. 

Tll.—-Williford v. Williford, 162 Tl. 
Bank, 131 Dll. A. 434 [aff 232 Ill. 123, 
83 NE 548]; Anderson Transfer Co. 
221, 51 NE 2517]. 

Ind.—Pittsburgh, ete, R. Co. v. 

TIowa.—HEvans v. Noble, 107 NW 
Ae: 

887, 122 P 1055; Comeaux v. West, 
78 Kan. 404, 97 Pp 881; Fidelity, etc., 
Kansas City, etc., R. Co. v. Murray, 
57 Kan. 697, 47 P’ 835. 
Brewer, 135 La. 208, 65 S 111; Crusel 
Vv. Brooks, AO 8 OO. bs) Sa 20s 
730; Theriot’s Succ., 114 La. 611, 38 
ts) 471; Drew v. Creditors, 49 La. Ann. 
Ann. 1050, 22 s 313; Ware v. Morris, 
42 La. Ann. 760, 7 S 712; Ascension 
Perché, 40 La. Ann. 201, 3 S 542; 
New Orleans City R. Co. v. Crescent 
v. Strong, 32. La. Ann. 173; De 
Egana’s Succ., 18 cae 59: Block 

dS 


C.—Macfarland vy. Poulos, 

Ga.—Rome R. Co. v. Thompson, 101 
A. 24; Reed v. New York Nat. Exch. 
vy. Fuller, 73 Ill. A. 48 [aff 174 Ill. 
Swinney, 91 Ind. 399. 

Kan.—Winfrey v. Clapp, 86 Kan. 
Corie Kepley, 66 Kan. 343, 71 P 818; 

La.—Code Pr. art 567; State v. 
Connell v. Barber, 124 La. 17, 49 Ss 
1641, 22 S 956: Grover’s Succ., 49 La. 
Parish Roman Catholic Church v. 
City R. Co., 33 La. Ann. 1273; State 
v. Fontenot, 2 McG 


Md.—Pennsylvania Boiler Works y. 
Thomas C.*Basshor Co., 120 Md. 602, 
387 A 1043. 

Mich.—Clairview Park Impr. Co. v. 


c. Acquiescence, Recognition, or Incon- 


APPEAL AND ERROR 


Detroit, etc., R: Co., 164 Mich. 74, 129 
NW 353,33 GQRANS 92505... Davis) v: 
Detroit United R. Co., 162 Mich. 240, 
127 NW 323; Bigelow v. Sheehan, 150 
Mich. 507, 114 NW 389; Ruggles v. 
Centreville First Nat. Bank, 43 Mich. 


192, 5 NW 257. 

Mo.—Scott v. Ferguson, 230) MO; 
576, 139 SW 102; Cassity v. Pound, 
167 Mo. 605, 67 SW 2638; King ov. 
Campbell, 107 Mo. A. 496, 81 SW 635. 

Mont.—Harrington v. Butte, etc., 
Ra Co.) 39 Mont, 2:25 1010 4 98 

Nebr.—Wilson v. Roberts, 38 Nebr. 
206, 56 NW 787; Sullivan’s Sav. Inst. 
ve Clark) l2i Nebr 7578) 12 NW) 103% 
oan v. Pratt, 9 Nebr. 122, 2 NW 


Nev.—Hochschultz v. Potosi Zine 
Con 30 Newel ose 120" ba T3e 

N. Y.—De Camp v. McIntire, 115 
N. Y. 258, 22 NE 215; Genet v. Daven- 
port, 59 N. Y. 648 mem; St. Stephen’s 
Protestant Episcopal Church Vv. 
Church of the Transfiguration, 134 
App. Div. 452, 119 NYS 328; Bloch v. 
Bloch, 131 App. Div. 859, 116 NYS 
339; National Sav. Bank v. Slade, 17 
App. Div. 115, 44 NYS 934 [app dism 
153 N.Y. 668 mem, 48 NE 1105 
mem]; Peo. v. Rochester, ete., R. Co., 
15 Hun 188. 

N. D.—McDowell vy. McDowell, 27 
N.-D. 577, 147 NW 104. 


Okl.—Barnes v. tyneh, (9. Oki wi; 
ALES, 598) DER AS as 
Or.—Elwert v. Marley, 53 Or. 591, 


DOS Soler LO ee sOuel, 61 op AIM Sis 0) 
and note. 

C.—Kirby v. Kelly, 90 S. C. 378, 
73 “S15 780. 

S. D.—Coplan v. Eastwood, 33 S. D. 
229, 145 NW 431; Schott v. Henkin, 
32S. D. 633, 144 NW 115; Calhoun v. 
Bryant, 28 S. D. 266, 272, 133 NW 266 
[quot Cyc]. 

Tex.—Purington v. Brown, (Civ. 
A.) 133 SW 1080; Sharp vy. Johnson, 
(Civ. A.) 127 SW 837. 

Wash.—Jones v. Jones, 75 Wash. 

State, 13 


DO se 345 abe. 
Wyo.—Diefenderfer v. 

Wyo. 387, 80 P 667 [mod reh 14 Wyo. 

3022 98d Heeb oT, 


Can.—Schlomann y. Dowker, 30 
cant S. C. 323, 20 CanLTOccNotes 
ay 


A E C.—Sun Life v. Elliott, 7 B. C. 
89. 

Man.—Royal City Planing Mills v 
Woods, 6 Man. 62. 

Ont.—Phillips v. Belleville, 10 Ont. 
L. 178, 5 OntWR 129; In re Lilley, 19 
Ont. A, 101. 


Que.—Beauchamp vy. Poitras, 10 
Que. Pr. 229. 
[a] Applications of rule.—(1) 


Agreement respecting rents in action 
to quiet title. Ewing v. Ewing, 161 
Ind. 484, 69 NE 156. (2) On obtain- 
ing an essential modification of a de- 
cree a party cannot appeal from the 
original decree. Wilson v. Roberts, 
38 Nebr. 206, 56 NW 787. (3) With- 
drawal of a fund paid into court un- 
der the decree. Bigelow v. Sheehan, 
150 Mich. 507, 114 NW 389. (4) In 
an order requiring security for costs. 
Grover’s Suec., 49 La. Ann. 1050, 22 
S 313. (5) In an order to make a 
pleading more definite and certain. 
Winfrey v. Clapp,. 86 Kan. 887, 122 
P 1055. (6) By town authorities in 
a judgment declaring valid a contract 
for the sale of town bonds. Defen- 
derfer v. State, 13 Wyo. 387, 80 P 667 
[mod reh 14 ‘Wyo. 302,83 BP 591]. 


1 sistent Position—(1) In General. 
untarily aecquiesces in, or recognizes the validity of, 
a judgment, order, or decree, or otherwise takes a 
position which is inconsistent with the might to ap- 
peal therefrom, he thereby impliedly waives his 
right to have such judgment, order, or decree re- 
viewed by an appellate court.?® 
bar the right of appeal on the ground of acquies- 
cence, the acts relied upon must be such as to clear- 
ly and unmistakably show acquiescence, and it must 
be unconditional, voluntary, and absolute.'* 


[30.J.] 665 


“Ifa person vol- 


But, in order to 


And, 


(7) Taking of a lease by defendant 
from plaintiff's grantee after a de- 
cree in equitable ejectment requiring 
defendant to vacate the. premises. 
Elwert v. Marley, 53 Or. 591, 99 P 
887, 101 P 671, 133 AmSR 850. (8) 
A plaintiff seeking to sustain, on ap- 
peal, a judgment against one de- 
fendant, cannot at the same time 
maintain a writ of error seeking to 
reverse the action of the lower court 
in requiring her to elect which of 
two defendants she would proceed 
against. Rome R. Co. v. Thompson, 
101 Ga. 26, 28 SE 429. (9) And when 
the record shows that, after the over- 
ruling of a motion to dissolve an in- 
junction on the denials of the an- 
swer, a decretal order of reference 
of the matters of account was made 
with the consent of the parties, such 
consent operates as a waiver of the 
right to review by appeal the order 
refusing to dissolve the injunction. 
Hinson v. Brooks, 67 Ala. 491. 

[b] Election.—(1) Acquiescence 
by a party by complying with an or- 
der requiring him to elect will ordi- 
narily preclude him from objecting 
to the order on appeal or error. 
Morris v. Wofford, 114 Ga. 935, 41 SE 
56; Rome R. Co. v. Thompson, 101 
Ga. 26, 28 SE 429. (2) Where the 
court erroneously requires a party 
to elect between his motion for a 
new trial and a motion to set aside 
the judgment, an election is purely 
voluntary, so as to prevent him from 
afterward complaining that the court 
erred in requiring him to elect. Mor- 
ris v. Wofford, supra. 

[c] Where the same person is in- 
terested in a double capacity (1) as’ 
receiver in the action and also as 
entitled to a share in the distribution, 
he cannot sustain an appeal taken 
as receiver from an order directing 
the receiver to turn over the assets 
in his hands, on the ground that the 
order does not properly protect his 
interests as distributee, when he did 
not appeal as distrikutee. Wither- 
bee v. Witherbee, 55 App. Div. 151, 
66 NYS 1039. (2) So, where the hus- 
band appealed, in right of his wife 
as one of the next of kin of the tes- 
tator, it was held that he could not 
appeal in his own right. Foster y. 
Foster, 7 Paige (N. Y.) 48. 

Payment or performance see infra 


§ 550. 
17. U. S.—Robinson y. Hays, 186 
Fed. 295, 108 CCA 373. 
Tit Wottny: Davis, 262 Ill. 148, 104 
NE 199. 


162 Iowa 1, 142 NW 1017; Boice v. 
Coffeen, 158 Iowa 705, 1388 NW 857; 
Smith v. Meeker, 153 Iowa 655, 133 
NW 1058; State Sav. Bank v. Miller, 
146 Iowa 83, 124 NW 873; Moore v. 
Crandall, 146 Iowa 25, 124 NW 812, 
140 AmSR 276; Schoonover v. Os- 
borne, 108 Iowa 453, 79 SW 263; 
Denby v. Fie, 106 Iowa 299, 76 NW 
702; Gilbert v. Adams, 99 Iowa 519, 
68 an 883. 

Kan.—Feight v. Wyandt, 79 Kan. 
309, SOF 76a, 

Ky. —James v. James, 55 SW 193, 
21 KyL 1401. 

La.—Anderson v. New Orleans R., 
etc., Co., 133 La. 896, 63 S 395; Sims 
v. Jeter, 129 La. 262, 55 S 877; Loch- 
baum v. Southwestern Box, etc., Co., 
121 La. 176, 46 S 201; Ackermann v. 
Larner, 119 La. 744, 44 S 452; Wenar 


666 [3C.J.] 


where a judgment or decree relates to two or more 
distinct matters or demands, acquiescence therein 
as to one of such matters or demands will not bar 
an appeal as to the others.1® Acquiescence in a par- 
ticular order does not estop a party from appeal- 
ing from a subsequent and different order on the 
eannot appeal 
they have disclaimed any interest °° or caused the 
reversal of a favorable decree;*1 and parties at 
whose instance proceedings were had before a spe- 
cial master cannot be afterward heard to say that 
they will be injured by having expenses incurred 
paid out of the fund in the registry of the court.” 
But the right of appeal is not waived by the entry 
of replevin bail,?* and failure to appeal from a re- 


same subject.1® Parties 


fusal of a motion does not estop 


Vv. Schwartz) 116 la. 151, 40 S 599; 
Bothick’s Succe., 110 La. 109, 34 S 
163; Melancon v. Wilson, 107 La. 628, 
31 S 1029; O’Rourke v. New Orleans, 
106 La. 313, 30 S 837; Chaffe v. Mac- 
Kenzie, 43 La. Ann. 1062, 10 S 369; 
Jackson v. Michie, 33 La. Ann. 723; 
State v. Brown, 29 La. Ann. 861. 

Miss.—Canton First Nat. Bank v. 
Hesdorffer, 65 S 507. 

Mo.—State v. Smith, 65 Mo. 464;. 
Morris v. Butler, 1388 Mo. A. 378, 122 
SW 377. 

N. Y.—Ziadi v. Interurban St. R. 
Co., 97. App. Div. 137, 89 NYS 606; 
Conklin v. John H. Woodbury Derma- 
tological Inst., 37 App. Div. 610, 56 
NYS 258. 

N. D.—Noble v. Aasen, 8 N. D. 77, 
76 NW 990. 

Oh.—Vail v. McMillan, 17 Oh. St. 
617; Saxton v. Plymire, 3 Oh. Cir. Ct. 
209, 2 Oh.; Cir, Dec. 118. 

Okl.—Barnes v. Lynch, 9 Okl. 11, 
156; 59 P99}. 

Tex.—People’s Cemetery Assoc. v. 
Oakland Cemetery Co., 24 Tex. Civ. 
A. 668, 60 SW 679. 

Wash.—Jones v. Jones, 75 Wash. 
50; 184 P 528: City. Cab, etc. Co.; v. 
Hayden, 73 Wash. 24, 131 P 472, Ann 
Cas1914D 731; Rayburn vy. Abrams, 
52 Wash. 414, 100 P 751. 

[a] In Louisiana the statute pro- 
.vides that “the party against whom 
judgment has been rendered cannot 


appeal... if he have acquiesced in 
the same, by executing it volunta- 
rily”’ (Code Pr. art 567), and it has 


been held under this provision that, 
“to take away the right of appeal 
there must be an unconditional, vol- 
untary and absolute acquiescence in 
the judgment rendered, on the part 
of the appellartt.” Jackson v. Michie, 
oo) Ia WANN. (25,0 Uae —Leehas~e been 
further said: ‘To execute volunta- 
rily is to execute with the intention 
to confirm or ratify. The act from 
which confirmation or ratification is 
sought to be deduced must evince 
such intention clearly and equivo- 
eally. None will be inferred when 
the act can be otherwise explained.” 
Breaux v. Sarvoie, 39 La. Ann. 243, 

See also Sims v. Jeter, 129 
ee 262,  Dby SS) Sis. Hamilton iw 
Hodges, 30 La. Ann. 1290; Copeland v. 
Mickie, 17 La. 286; and other cases 
in this jurisdiction supra and infra 
this note. 

[b] Acts not constituting acquies- 
cence.—(1) Appealing from so much 
of an order as is unfavorable. Mc- 
Intyre v. German Sav. Bank, 59 Hun 
536, 13 NYS 674. (2) Filing a motion 
to strike out a judgment, taking tes- 
timony, and .a_ hearing thereon. 
Avirett v. State, 76 Md. 510, 25 A 676, 
987. (8) Plea in a separate proceed- 
ing. Melancon v. Wilson, 107 La. 
628, 31 S 1029. (4) Moving for the 
signing of a judgment in order that 
an appeal may be taken. Randall v. 
New Orleans, etc., R. Co., 45 La. Ann. 
778, 13 S 166. (5) Payment of costs. 
Sims v. Jeter, 129 La. 262, 55 S 877. 
And see infra § 551. (6) Merely sub- 
mitting to the execution of a judg- 
ment by the sheriff. State v. Brown, 


APPEAL AND ERROR 


[§ 537] 


where 


the party from 


29 La. Ann. 861. (7) An agréement 
between defendant and plaintiff, af- 
ter an execution is levied on defend- 
ant’s property, that the property may 
be sold, and the proceeds applied on 
the execution. Gilbert v. Adams, 99 
Iowa 519, 68 NW 883. (8) Bidding at 
the execution sale, which defendant 
could not prevent. Factors’, ete., Ins. 
Co. v. New Harbor Protection Co., 37 
La. Ann. 233. _ (9) Purchasing at a 
sale under a judgment. Canton First 
Nat. Bank v. Hesdorffer, (Miss.) 65 


S507, (10) Signing the _ sheriff's 
deed. Prentice v. Chewning, 1 Rob. 
(La.) 71. (11) Sale of the equity re- 


demption after a sale on execution. 
Schoonover v. Osborne, 108 Iowa 453, 
79 NW 263. (12) Redemption from a 
sale on execution. Lott vy. Davis, 262 
Til. 148, 104 NE 199. (13) Omission 
to apply for a suspensive appeal. 
Bougere’s Suce., 28 La. Ann. 743. 
(14) Failure to introduce or offer evi- 
dence. Creighton v. Chicago, etc., 
R. Co., 68 Nebr. 456, 94 NW 527 
(holding that, where defendant ap- 
pears, files an answer, and partici- 
pates in the trial by cross-examining 
plaintiff's witnesses, he is entitled to 
an appeal from a judgment against 
him, although he introduces no evi- 
dence); Conklin v. John H. Woodbury 
Dermatological Inst., 37 App. Div. 
610, 56 NYS 258; Noble v. Aasen, 8 
N. D. 77,.76 NW 990. (45). A-stipu- 
lation in an action that the property 
in question shall be sold and the pro- 
ceeds deposited with the clerk of the 
court, and the funds paid out when 
the court shall order that one or the 
other party is entitled to them. Ry- 
an v. Donley, 2 Nebr. (Unoff.) 6, 96 
ME 49 [aff reh 69 Nebr. 623, 96 NW 


18. Coffman v. Bushard, 164 Cal. 
663, 130 P 425; Kaiser’s Suce., 48 La. 
Ann. 973, 20 S 184; Liles v. New Or- 
leans Canal, ete., Co., 6 Rob. (lLa.) 
273; Thienes v. Francis, 69 Or. 171, 
oe P 1195, 138 P 845. See supra § 

19. Oliver Refining Co. v. Aspeg- 
ren, 140 App. Div. 549, 125 NYS 796. 

20. Cornish v. West, 89 Minn. 360, 
94 NW 1082. .See also supra § 488. 

21. Glover v. Benjamin, 73 Ill. 42. 

22. EHdgell y. Felder, 99 Fed. 324, 
39. CCA. 540. 

23. Hyer v. Norton, 26 Ind. 269. 

24. Sanders y. Ditch, 107 La. 333, 
SIS quis 

25. State v. Marks, 30 La. Ann. 
70; Phillips v. Belleville, 10 Ont. L. 
178, 5 OntWR 129. 

26. Lewis v. Wood, 42 Ala. 502; 
Bashore v. Tulare County Super. Ct., 
aa A Ori eed ki Bee os Le 

[a] Protest.—But it has been held 
that the rule does not apply where 
the party performed the conditions 
under protest. Kennedy vy. Wood, 54 
Hun 14, 7 NYS 90. 

{b] Unauthorized terms.—It has 
also been held that a party availing 
himself of a continuance granted on 


his motion, but excepting to the 
terms imposed, does not thereby 
waive his right to question, on ap- 


peal, the validity of the terms in ex- 
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‘appealing from a subsequent refusal, when the law 
allows a renewal of the motion.”* 
one of several appellants or his attorney cannot 
prejudice the right of another appellant who was 
not a party to the acquiescence.”* 

(2) Acceptance of Terms or Conditions. 
As a general rule, if a trial court imposes terms 
as the condition upon which a continuance 7° or an 
amendment will be allowed,?* or a default judgment 
will be opened,?® or upon which any other order will 
be granted or any other thing done or not done, and 
the party upon whom the terms are imposed ac- 
cepts them, he will be deemed to have acquiesced 
in the ruling and cannot afterward question its 
validity in the appellate court.?® 
order is made upon the condition of payment of 


Acquiescence by 


And, where ar 


cess of those authorized by statute. 
Keller v. Harrison, 151 Iowa 320, 128 
NW 851, 1381 NW 538, AnnCasi913A 
300 and note, 

27. Serrell v. Forbes, 106 App. Div. 
482, 94 NYS 805 [aff 185 N. Y. 572 
mem, 78 NE 1112 mem]; Rockefeller 
v. St. Regis Paper Co., 85 App. Div. 
267, 83 NYS 1388; Logeling v. New 
York El. R. Co., 5 App. Div. 198, 38 
NYS 1112; Pithan v. Wangler, 29 S. 
D. 549, 186 NW 1084. 

[a] Rule not applicable.— But 
where, in an action on a note, on de- 
fendant’s motion for a nonsuit on 
the ground that the note was barred, 
plaintiff asked leave to amend the 
complaint and to substitute as his 
cause of action a claim for lumber 
sold, and an order was entered per- 
mitting him to withdraw a juror, and 
to move at special term for amend- 
ment, and providing that, if the mo- 
tion should be denied, the complaint 
should be dismissed, “as moved by 
defendant at the trial,’ and the mo- 
tion was denied; and judgment was 
ordered dismissing the complaint, it 
was held that plaintiff was not de- 
barred from appealing from the judg- 
ment, as the order was intended to 
place the parties,if the motion should 
be denied, in their original position. 
De Camp vy. McIntire, 115 N. Y. 258, 
22 NE 215. 

28. Silvius v. Brunsvold, 32 S. D. 
252, 254, 142 SW 944 [cit Cyc]. 

[a] Unreasonable conditions.—ITt 
has been held, however, that the 
fact that a defendant endeavors to 
comply with unreasonable conditions 
attached to an order opening a de- 
fault judgment against him does not 
deprive him of his right to appeal 
therefrom. Sutton v. Bayles, 70 Misc. 
522, 127 NYS 432. 
rik Ala.—Lewis v. Wood, 42 Ala, 


502. 

Cal.—Bashore vy. Tulare 
Super, Cty 152(Caly 1) ons 
Iowa.—Evans v. Noble, 
1105; Buena_Vista County v. Iowa 
Falls, ete. R. Co., 55 Towa 157,. 7 
NW. 474 [aff 112° U. S. 165, 5 SCt 84 

28 L. ed. 680]. 
Mont.—Harrington y. Butte, 
R. Co., 39 Mont. 22, 101 P 149. 
N. J.—kKrauss v. Krauss, 74 N. J. 
Eq. 417, 421, 70 A 305 [quot Cyc]. 
N. Y.—Matter of O’Brien, 145 N. Y. 
379, 40 NE 18 (holding that, where 
a decree provides for the revocation 
of letters testamentary unless the ex- 
ecutors file a bond, and such execu- 
tors file a bond and continue to act, 
they cannot. thereafter appeal from 
the decree); Rockefeller vy. St. Regis 
Paper Co., 85 App. Div. 267, 83 NYS 
138; Levy v. Maryland Widelity, etc., 
Co:;, 87 NYS 487. 2 
S. _C.—Wilson v. All, 86 S. C. 586, 
68 SE 824. 
Va.—Lynchburg Tel. Co. v. Booker, 
103 Va. 594, 50 SEH 148. 
Wis.—Flanders v. Merrimac, 44 
Wis. 621. 
oon C.—Spencer vy. Cowan, 5 B. G 
Spe a ee Ro v. Ferry, 11 Man. 


County 
801. 
107 NW 


etc., 


—_— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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costs, the payment *° or acceptance ** of such costs 
is a waiver of the right to appeal from the order.*? 
(3) Amendment of Pleadings. 
general rule, if a party, after an order or judgment 
upon demurrer to pleadings is given against him, 
under leave of court, amends the pleading demurred 
to, he acquiesces in the judgment or order upon the 
demurrer, and will not be permitted to appeal there- 
from, or, unless an exception is duly saved, to as- 
sign it for error in the appellate court,** or to ap- 
peal from the conditions imposed;#4 and the same 
principle applies where a pleading is amended after 
a ruling on a motion to strike or for a more specific 
But it has been held that the rule does 
not apply where, after a demurrer is sustained and 
the suit is dismissed for misjoinder of parties, plain- 
tiff amends, by leave of court, by striking out the 
parties held to have been improperly joined, and 
the suit proceeds against the other;** and that the 
election of a plaintiff to strike out, under protest, 
one of two causes of action is no waiver of the 


[§ 538] 


statement.®° 


[a] Allowance of new  trial.— 
Buena Vista County v. Iowa Falls, 
etc., R. Co., 55 Iowa 157, 7 NW 474 
ee 112 U.S. 165, oS Sct 84, 28 L. ed. 


[b] Dissolution of injunction.— 
reenact v. Knowles, 41 Hun (N. Y.) 
4 

[ec] Motion denied without preju- 
dicé to renewal.—Noble v. Prescott, 
4 EK. D. Smith (N. Y.) 139. 

{d] Qualified conditions. — But 
where a bill in equity was dismissed 
as to specific performance, but re- 
tained for compensation on condition 
that the complainants, within the 
time prescribed, filed the original 
contract in court for the purpose of 
cancellation, otherwise the bill to 
stand dismissed, it was held that un- 
qualified affirmation of this condi- 
tional decree was not required, and 
that complainants might deliver up 
the contract and appeal from that 
portion of the decree, although they 
retained the benefit of the other por- 
tion of the decree. Rider v. Gray, 10 
Md. 282, 69 AmD 135. 

Remittitur to avoid granting of 
new trial see infra § 546. 

30. Dambmann vy. Schulting, 6 
Hun (N. Y.) 29 (an extra allow- 
ance); Levy v. Maryland Fidelity, 
etc; Co, 87 NYS 487; Flanders v. 
Merrimac, 44 Wis. 621. 

[a] But, where an amount of 
costs adjudged as a condition to con- 
tinuance was paid under protest to 
prevent a dismissal of the complaint, 
it was held that the right to appeal 
was not waived. Kennedy v. Wood, 
54 Hun 14, 7 NYS 90. 

31. San Bernardino 
Riverside County, 135 Cal. 618, 67 
P 1047; Serrell v. Forbes, 106 App. 
Div. 482, 94 NYS 805 [aff 185 N. Y. 
572 mem, 78 NE 1112 mem]; Taussig 
v. Hart, 33 N; YY; Super. 157; Lupton 
v. Jewett, 19 AbbPr (N. Y.) 320; 
Lewis v. Irving F. Ins. Co., 15 Abb 
PraGN, ova) 1240 note. 

[a] Allowing plaintiff to prosecute 
action improperly joined.—Wirth v. 
Bartell, 89 Wis. 594, 62 NW 408. 

[b] Vacating default.—Lounsbery 
vi. Exickson;) 16S: D. 375, 92) NW 
1071: Smith v. Coleman, 77 Wis. 343, 
46 NW 664. 

[c] Allowing amendment.—Grat- 
tan v. Metropolitan L. Ins. Co., 80 
INGOMeool, oo) Amn CLT; Sewell v. 
Forbes, 106 App. Div. 482, 94 NYS 
805 [aff 185 N. Y. 572 mem, 78 NE 
1112 mem]. 

{[d] Granting new trial.—Cook v. 
McComb, 98 Wis. 526, 74 NW 353; 
Cogswell v. Colley, 22 Wis. 399. 

[e] Dismissing appeal.—Marvin v. 
Marvin, 11 AbbPrNS (N., Y.) 97. 

{f] Reinstating appeal.—Drake v. 
Scheunemann, 103 Wis. 458, 79 NW 
749. 


County. v. 


Vinee 
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right to appeal 
As a 


right to appeal 


pleading, 


32. Payment or acceptance of 
costs see also infra §§ 551, 567. 

33. U. S.—Northern Pac. R. Co. v. 
Murray, 87 Fed. 648, 31 CCA 183. 
Apo epee v. Shelton, 34 Ala. 

Colo.—Hurd v. Smith, 5 Colo. 233. 

Conn.—Goodrich v. Alfred, 72 Conn. 
257, 43 A 1041. 

Fla.—Hooker v. Johnson, 8 Fla. 
453; Ellison v. Allen, 8 Fla. 206. 

Ga.—Hamer v. White, 410 Ga. 300, 
34 SE 1001; Glover v. Savannah, etc., 
R.| Co., 107 Ga. 34, 32 SE 876. 

Ind.—De Armond v. Stoneman, 63 


Ae 386; Patrick v. Jgnes, 21 Ind. 
5 Me.—Simpson v. Norton, 45 Me. 
8 


Md.—Stoddert v. Newman, 7 Harr. 
Sead apie 

Mich.—Ruggles v. Centreville First 
Nat. Bank, 43 Mich. 192, 5 NW 257. 

Nebr.—Wheeler v. Barker, 51 Nebr. 
846, 71 NW 750. 

N. Y.—Sun Printing, etc., Assoc. v. 
Abbey Effervescent Salt Co., 62 App. 
Div.) 42-70) NEY S87 New York v. 
Kent, 56 N. ¥. Super. Aes ok, IN Se 
802; Egbert v. O’Connor, ON ON ve 
Super. 194; Austin v. Wauful, 13 NYS 
184; McElwain v. Willis, 9 Wend. 548. 

N. C.—Rice v. McAdams, 149° NEC, 
29, 62 SE 774. 

OKI. —Berry v. Barton, 12 Okl. 221, 
TieP NOs 6C6WIIEVA "5135 

Or.—German Saves) (CLC SOC ave 
Kern, 38 Or. 232, 62 Pp 788, 63 P 1052. 

Pa.—Davis v. Fleshman, 232 Pa. 
408) ae 81 A 412 Lauet er 
317; 28 SE 942. 

S. D.—Boucher v. Clark Pub. Co., 
14 S. D. 72, 84 NW 237. 

Vt.— Wilder v. Wilder, 82 Vt. 123, 


72 A 203. 
Va.—Davis v. Marshall, 114 Va. 
193, 198, 76 SE. 316, AnnCas1914B 


1025 [cit Cyc]; Fudge vy. Payne, 86 
Vaz 3035 LORS Bei: 
Spee egie ea v. Ferry, 11 Man. 

7. 

And see Cleland v. Hostetter, 13_N. 
rare et 79 P 801; and infra XVI in 
AUC Se 

{a] Stipulation to contrary.—A 
plaintiff in ejectment who, under per- 
mission of the court, files an amend- 
ed complaint for damages, waives the 
right to appeal from the ruling that 
he could not maintain the action in 
its original form, and is not aided by 
a stipulation agreeing that such 
question shall be submitted to the 
court of appeals. Northern Pac. R. 
ee v. Murray, 87 Fed. 648, 31 CCA 

{b] Errors in rulings not waived 
by amendment.—Peacock v. Limburg- 


er, 95 Tex. 258, 66 SW 764. Com- 
pare infra XVI in4C. J. 
34. Smith v. Rathbun, 75 N. Y. 


court requirmg him to make the election.** 
mere fact that the court, on sustaining a demurrer, 
and without any request therefor, grants leave to 
amend does not bar an appeal, if the party against 
whom the demurrer is sustained does not act on such 
leave, but elects to stand on his pleading.** In some 
cases the same rule is applied even where the party 
requests and obtains leave to amend, if he does not 
act thereon, but finally elects to stand on his plead- 
ing and appeal;*° but by the weight of authority 
a party, by thus obtaining leave to amend, even 
though such leave is not acted upon, waives the 


leave to amend had been obtained.*? 
not precluded from appealing or bringing error to 
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from the erroneous order of the 
The 


from a judgment or order either 


sustaining a demurrer,*® or striking out a pleading 
or a part thereof,*+ unless the party, after procur- 
ing such leave, obtains an order allowing him to 
withdraw his request therefor and to stand on his 
in which case he may appeal as if no 


A plaintiff is 


122; Austin v. Wauful, 13 NYS 184; 
Gowenlock v. Ferry, 11 Man. 257. 

35. Barnes v. Century Sav. Bank, 
147 Iowa 267, 126 NW 174; Robertson 
v. Christenson, 90 Kan. 555, 135 P 
567; Sun Printing, ete., Assoc. v. Ab- 
bey Effervescent Salt Co., 62 App. 
Div. 54, 70 NYS 871. And see Rocke- 
feller v. St. Regis re ig Co., 85 App. 
Div. 267, 83 NYS 138. 

[a] The striking of an amended 
and supplemental answer cannot be 
reviewed, where any error therein 
has been waived by defendant by fil- 
ing a new amended and supplemental 
answer, superseding the one stricken. 
Robertson v. Christenson, 90 Kan. 


Side Leo ON. 

36. Sutherlin v. Underwriters’ 
Agency, 53 Ga. 442 (holding that, 
where a suit against four defendants 
was dismissed on demurrer for a 
misjoinder apparent, as was alleged, 
on the face of the proceedings, but 
the court permitted plaintiff to amend 
a declaration by striking out three 
of the defendants and retaining the 
suit against the fourth, the judgment 
sustaining the demurrer might be ap- 
pealed from notwithstanding the 
amendment, because it was final as 
to those three, although the amended 
declaration had not yet gone to final 
judgment against the fourth). 


37. Jones vy. Johnson, 10 Bush 
(Ky). 649. 
38. Woodward v. McConnaughey, 


106 Fed. 758, 45 CCA 602; Bingel v. 
Brown; 15 ~ ColoAs 244, 61 PR? “435% 
Brasfield v. French, 59 Miss. 632. See 
also Coplan v. Eastwood, 33 S. D. 
229, 145 NW 481. 

39. Woodward v. MeConnaughey, 
106 Fed. 758, 45 CCA 602; West v. 
Wright, 98 Ind. 335; Daggett v. Flan- 
agan, 78 Ind. 253; Washburn v. Rob- 
erts, 72 Ind. 213; O’Halloran v. Mar- 
shall, 8 Ind. A. 394, 35 NE 926. 

40. Doyle v. Sycamore, 193 Ill. 
501, 61 NE 1117; Austin v.. Wauful, 
13 NYS 184; McElwain v. Willis, 9 
Wend. (N. Y.) 548; Morrill v. Casper, 
13, Ok. 335, 18° Be L1025 SBerry. va ebao- 
ton,, 12 Okl. 221, 71 P1074,.66 LRA 
5L38s-Coplan, ve VHastwood,. sou Sas. 
229, 145 NW 431. See also Hurd v. 
Smith, 5 Colo. 233; Clement v. Dean, 
51S. C. 317, 28 SE 942; Hall v. Skay- 
dale, 21 Wash. 203, 57 P 807; Pacific 
Supply Co. v. Brand, 7 Wash. 357, 35 
PAZ 

41. Sun Printing, etc., Assoc v. 
Abbey Effervescent Salt Co., 62 App. 
Div. 54, 70 NYS 871. 

42. Farmers’, etc., State Bank v. 
Rock Creek School Tp., 118 Iowa 540, 


92.NW 676. And see Coplan v. Hast- 
wood, 33 S. D. 229, 145 NW 481. 
[a] Nonsuit.—Where, after the 


granting of a nonsuit, plaintiffs, on 
their request, are given leave to 
amend, but, within the time allowed, 
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review a ruling of the court striking an amended | the sustaining of plaintiff’s demurrer to a plea in 


petition or complaint from the files because it was 
substantially the same as the original.** 

Although there are 
decisions to the contrary in some jurisdictions,** the 
general rule is that a defendant, by answering over 
after his demurrer to the bill, declaration, or com- 
ploint has been overruled, or a plaintiff by replying 
after his demurrer to the answer has been over- 
ruled, is considered as having acquiesced in the de- 
cision and cannot afterward maintain an appeal or 
proceeding in error to review the same or to assign 
the ruling as error on appeal or error from the final 
judgment, except where the pleading fails to state 
The rule has also 
been applied where a defendant answers over after 


[§ 539] (4) Pleading over. 


a cause of action or defense.*° 


elect to stand by their complaint, and 
request the court to vacate orders 
made subsequent to the order of non- 
suit, this is not inviting or consent- 
ing to the nonsuit in such a way as 
to preclude them from having the 
action of the trial court reviewed in 
a higher court. Bingel v. Brown, 15 
Colo: A. 241, 61. P 435. 

43. Wheeler v. Barker, 51 Nebr. 
846, 71 NW 750. See also Johnson v. 
American Smelting, etc., Co., 80 Nebr. 
250, 255, 114 NW 144, 116 NW 517. 


44, See contra cases in notes fol- 
lowing. 

45. U. S.—Anniston v.,. Safe-De- 
posit, etc, Co., 85 Fed. 856, 29 CCA 


457 (under Alabama code). 
Ala.—Winn v. Dillard, 60 Ala. 369. 
Colo.—Great Western Sugar Co. v. 

Parker, 22 Colo. A. 18, 123 P 670. 
Fla. arlington v. Priest, 13 Fla. 

559; Robinson v. L’Engle, 13 Fla. 482. 
Ill.—Moore vy. Industrial Constr. 

Co., 181 Ill. A. 630; Montgomery v. 

Kirkpatrick, 162 Ill. A. 59 (on de- 

murrer to bill of interpleader); Cobe 

v. Guyer, 139 Ill. A. 580 [rev on other 

grounds 237 Ill. 568, 86 NE 1088]; 

Platt v. Curtiss, 89 Ill. A. 575; Mc- 

David v. Ellis, 89 Ill. A. 182; Kerr v. 

Kerr, 81 Ill. A. 35. 

Mo. —Parkyne v. Churchill, 246 Mo. 
109, 151 SW 446; Jefferson City Sav. 
Assoc. v. Morrison, 48 Mo. 273; Gib- 
son v. Pollock, 179 Mo. A. 188, 166 
SW 874; Norman v. Order of United 
Commercial Travelers of America, 
163 Mo. A. 175, 145 SW 853; Carroll 
v. Woods, 132 Mo. A. 492, 111 SW 
885; McDonald v. St. Louis Transit 
Co., 108 Mo. A. 374, 883 SW_1001. 

N. J.—Delaware, ete, R. Co. v. 
Salmon, 39 N. J. L. 299, 283 AmR 214. 

N. Y.—_ McCargo Vv. Jergens, 206 N. 
Y. 363, 99 NE 838; Wheelock v. Lee, 
74.N. 'Y. 49 D2 Brown v. Saratoga R. 


Con 1s INE Ne "495; Brady v. Donnelly, 
1 N. Y. 126; Keepers v. M. Hartley 
Co., 150 App., Div. 252, 134 Nis 896; 


Greenwood v.. Brink, 1 Hun 227 (re- 
ply after overruling of ue aes to 
answer); Everett v. Usona Stamping 
Works, 123 NYS 106. 

Okl.—Hale v. Broe, 18 Okl. 147, 90 
127 

S. D.—Pierson v. Minnehaha Coun- 
ty, 28 S. D. 534, 128 NW 616, 38 LRA 
NS 261. 

W. Va.—Brodie v. Clator, 8 W. Va. 
599. 

fa] Contra.—Whaley v. Lawton, 
57S. GC. 256, 35-SH 658s Platteter, v. 
Paulson-Ellingson Lumber Co., 149 
Wis. 186, 135 NW 535; Douglas Coun- 
ty v. Walbridge, 36 Wis. 643 (all 
holding that there is no waiver by 
putting in answer after an appeal 
has been taken). 

{b] When answer required before 
expiration of time for appeal. 
Where the decree overruling a mo- 
tion to dismiss the bill and a de- 
murrer thereto requires the bill to be 
answered in twenty days, the filing 
of the answer is not a waiver of the 
right to subsequently appeal within 
the statutory period therefor. Howi- 
son v. Baird, 138 Ala. 129, 35 S 62. 


[§ 540] 


Review of ruling on appeal or 
error from final judgment see infra 
XVI in G4 (Cary: 


46. Parks v. Greening, Minor 
(Ala.) 178; Griffin v. Wattles, 119 
Mich. 346, 78 NW 122. 


Review of ruling on appeal or er- 
ror from final judgment see infra 
XOVG in 4 eid. 

47. Prosser v. Chapman, 29 Conn. 
515 (holding that, where the court 
compelled defendant to plead to the 
merits, after judgment against him 
on a plea in abatement refusing to 
allow him to appeal, defendant, by 
so doing, waived his right to appeal 
on the plea in abatement, because 
the court had no right to refuse to 
allow such appeal, and defendant 
could have enforced his right thereto 
by mandamus). 

48. Stover Mfg. Co. v. Millane, 89 
Ill. A. 532; Parkyne v. Churchill, 246 
Mo. 109, 15% SW 446; Flowers vy. 
Smith, 214 Mo. 98, 112 SW 499; Bark- 
ley v. Barkley Cemetery Assoc., 153 
Mo. 300, 54 SW 482; Springfield FEn- 
gine,, ete: Cos v5 Donovan, 7L4 tN. 
622, 49 SW 500; Anderson v. Stapel, 
80 Mo. A. 115; German Sav., ete., Soc. 
v. Kern, 38 Or. 232, 1900, 62 P 788, 
68 P 1052 (defective verification): 
pace v. Nunnenmacher, 23 Wis. 

Review of ruling on appeal or er- 
ror from final judgment see infra 
SGViein ACR J. 

Mohlke v. Peo., 


eeey Pe TIT: AS 
50. Sixth Ave. R. Co. v. Manhat- 
tan R. week 54 ON. Yo Supers 323. 
51. Hanson v. Neal, 215 Mo. 256, 
114 SW 1073 
arg ‘Scheefer y. Waldo, 7 Oh. St. 
[a] But an appeal from an order 


denying a motion to set aside the ser- 
vice of a summons is not waived by 
service of an answer setting up, as a 
plea to the jurisdiction, the same 
facts relied on in support of the mo- 
tion. McNamara v. Canada Steam- 
ship Co., 11 Daly 297, 16 NYWklyDig 
SGM fiatia0 WeINy A Weg 1600s 

Review of ruling on appeal or er- 
ror from final judgment see infra 
DCA Ei h ain? & (Onn E 

53. [a] Filing substituted plead- 
ing.—An order striking a substituted 
complaint from the files furnishes no 
ground of appeal after a second sub- 
stituted complaint has been put in. 
Goodrich v. Alfred, 72 Conn. 257, 43 
A 1041. 

{[b] Filing answer after striking 
out previous answer.—Ely y. Porter, 
58 Mo. 158. 

[ec] Filing answer to bill of re- 
view.—Any right to appeal from an 
order allowing an origina! bill in the 
nature of a bill of review to be filed 
in a suit by one not a party thereto 
is lost by answer being filed and the 
case going to issue before an attempt 
to appeal. lLeggett_v. Detroit, £37 
Mich. 247, 100 NW 566. 

[d] Where a motion to vacate a 
judgment by confession is overruled, 
but leave is granted to plead, a de- 


abatement ;*® after a judgment for plaintiff on a 
plea in abatement; 347 after the overruling of a mo- 
tion to strike out ‘all or part of an adverse plead- 
ing,*® to quash a petition for insufficiency of the 
affidavit thereto,?® to separate causes of action,°° to 
elect, based upon misjoinder of causes of action,°* 
or to quash the writ or summons or dismiss for 
want of proper service ;°? and in other like cases.°* 
(5) Proceeding with Trial. 
may waive his right to appeal or maintain a writ 
of error from an interlocutory order or decree by 
voluntarily proceeding with or participating in the 
subsequent steps in the trial, if this is inconsistent 
with the appeal or proceeding in error;>4 but. he 
cannot be held to have acquiesced in such order or 


A party 


fendant waives all objections to the 
overruling of the motion to vacate 
by pleading and going to trial on the 
merits. Anderson Transfer Co. v. 
Fuller, 73 Ill. A. 48 [aff 174 Ill. 221, 
51. NE. 2517. 

[e] An order of court striking out 
a judgment by default being appeal- 
able, the right to appeal is waived 
by pleadings and joinder of issue 
subsequently thereto. Henderson v. 
Gibson, 19 Md. 234. 

[f{] Second demurrer.— Sim 
Hurst, 44 Ind. 579. 
4 Coals 

[g] Vacation of order granting” 
leave to plead.—But taking an order 
for leave to plead in the district 
court, after an erroneous reversal of 
a judgment of a justice of the peace, 
the order being afterward vacated, is 
not a waiver of the error, nor does 
it estop the party from prosecuting 
an appeal to the supreme court. Ray- 
mond v. Strine, 14 Nebr. 236, 15 NW 

[h] Right of appeal preserved by 
decree.—And, where a defendant, who 
by the order overruling his plea to 
the jurisdiction has been directed to 
answer within thirty days or suffer 
a decree pro confesso, with a provi- 
sion that the filing of the answer 
shall not be taken as a waiver of 
his right to appeal from the order, 
has taken an appéal, he will not by 
answering be considered to have ap- 
peared generally, and so to have 
waived his appeal. Duke v. Duke, 
TOWING ty Lud. aOR G2) TA aa 

Review of ruling on appeal or er- 


v- 
See infra XVI in 


ror from nel judgment see infra, 
SGV pin 45.C. 
nha Lox v. Bradley, 179 Ill. 


Ind.—Zimmerman v. Makepeace, 152 
Ind. 199, 52 NE 992 (holding that 
error in refusing to dissolve a term 
time interlocutory order is waived by 
proceeding to trial on the merits, 
since no appeal can be taken from 
the ruling after the term). 

Mo.—Jordan vy. Wickham, 21 Mo. 
A. 536 (holding that, under the -pro- 
visions of a statute giving an appeal 
from a judgment on a plea in abate- 
ment in attachment a plaintiff who 
voluntarily goes to trial on the 
merits, without demanding an appeal 
from the judgment against him on 
the plea in abatement, waives his 
Hebt, of appeal therefrom). 

C.—Love v. Johnston, 34 N. C. 
367, ‘(holding that, if the parties pro- 
ceed to try a cause pending an ap- 
peal from an interlocutory judgment, 
such appeal will be dismissed). 
= Oil meee ale v. Broe, 18 Okl. 147, 90 

W. Va.—Brodie v. Clator, 8 W. Va. 
599 (going to trial after overruling 
of demurrer). 

[a] After opening of judgment.— 
Where a judgment in the municipal 
court is opened on motion of defend- 
ants after more than thirty days 
from its entry, plaintiffs, by appear- 
ing and taking part in the trial, 
waive their right to except to the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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decree by proceeding in the ease if such action is 
not inconsistent with an appeal,°® as where, by ex- 
press statutory provision, he is entitled to go on 
under the same until final judgment and then ap- 
peal therefrom,°® or where there is no stay of pro- 
ceedings and it is necessary for him to go on in 
order to protect his rights, and he has made and 
entered proper objections and exceptions,°*’ or where 
the trial relates to items or matters not covered or 
affected by the order or decree complained of.® 

(6) Submission to or Participation in 
It has been held that, 
is vacated and a new trial granted without warrant 
of law, and appellant, forced to trial, appeals on 
the ground that the subsequent proceedings were 
unauthorized and void, he is not barred of the right 
of appeal because of his involuntary participation 


[§ 541] 
New Trial. 


order, and it is not reviewable on 
appeal. Lox y. Bradley, 179 Ill. A. 1. 
Pleading over and proceeding with 
trial see supra § 539. 
Review on appeal or error from 
aw: judgment see infra XVI in 4 


55. U. S.—Stone v. South Caro- 
lina; 117 U. S: 430;°6 SCt’ 799, 29°L. 
ed. 962. 

Ala.—LErnst y. Hollis, 89 Ala. 628, 
8 S°i22, 

Conn.—Scott v. Scott, 83 Conn. 634, 
78 A 314, 21 AnnCas 965. 

Kan.—Skinner v. Gibson, 86 Kan. 
ASA 2AM Py B13. 

N. Y.—Stokes v. Stokes, 87 Hun 
152,, 33 NYS7#1024. 

Or.—Thienes v. Francis, 69 Or. 171, 
134 P 1195,.188-P 845. 

And see cases in following notes. 

56. Stokes v. Stokes, 87 Hun 152, 
33 NYS 91024. And.see, Bécker. vv. 
Colonial lL. Ins. Coy,)2td3, Apps Div2 
382, 1388 NYS 491 faff 75° Mise. 213, 
133 NYS 481]. 

57. U.S.—Stone v. South Carolina, 
LNIAU. S21430)-6 SCt 799) 29 Lived. 96 2: 

‘Ala.—Ernst v. Hollis, 89 Ala. 638, 
8 S 122. 

Conn.—Secott v. Scott, 83 Conn.’ 634, 
78 A 314, 21 AnnCas 965. 

Ind.—Turner vy. Indianapolis, 96 
Ind, 51. 

Iowa.—Stewart v. Pierce, 116 Iowa 
733, 89 NW 234. 

Kan.—Skinner v. Gibson, 86 Kan. 
431, 121 P 513; McIntosh v. Wheeler, 
58 Kan. 324, 49 P V0 

La.—New Orleans v. Seixas, 35 La. 
Ann. 36. 

Md.—Humes vy. Shillington, 22 Md. 
346. 

Minn.—Curtis v. Moore, 3 Minn. 29. 

N. Y.—Matter of New York, etc., 
Ri-Cos 126 N. Y. 632:°mem;,: 26 NE 
1100 mem; Barker v. White, 58 N. Y. 
204; Becker v. Colonial L. Ins. Co., 
153 App. Div. 382, 1388 NYS 491 [aft 
75 Misc. 213, 133 NYS 481]: Skinner 
v. Allison, 127 App. Div. 15, 111: NYS 
264; Osborne v. Barber, 105 App. Div. 
236, 93 NYS 833; Dey v. Walton, 2 
Hill 403. 

N. C.—Howard v. Southern R. Co;,; 
122 N. C. 944, 29 SH 778. 

Pa.—Post v. Wallace, 110 Pa. 121, 
2 A 409. 

[a] Applications of rule. — (1) 
Thus a party, by taking judgment 
against one defendant, after a de- 
‘murrer of a codefendant has been 
sustained, does not thereby acquiesce 
in the judgment or demurrer, so as 
to prevent its review on appeal. 
Ernst v. Hollis, 89 Ala. 638, 8S 122. 
(2) A defendant, by going to trial 
under his plea of the general issue, 
does not waive the right of appeal, 
after final judgment, from an inter- 
locutory judgment sustaining a de- 
murrer to a second defense, also 
pleaded. Scott v. Scott, 83 Conn. 634, 
78 A ‘314, 21 AnnCas 965. (3) And, 
where the court, upon a motion to 
strike off a judgment, refuses to do 
so, but opens the judgment. with 
terms, defendant by going to trial 


APPEAL AND ERROR 


[§ 542] 
General. 


where judgment 


does not waive his right to a writ of 
error for refusal to strike off the 
judgment. Post v. Wallace, 110 Pa. 
121 2 AX 409507 4) othe: fact.that: a 
lessee, after a ruling against his 
claim as to damages, proceeds to 
judgment in his favor for excess of 
rent, does not preclude his remedy 
by appeal after judgment. Skinner 
v..cGibson}. 86 Kan, 431, 120 (P5133: 
(5) Appearance by defendant’s coun- 
sel and taking part in the examina- 
tion of a witness does not waive de- 
fendant’s right to appeal from an or- 
der previously made denying a mo- 
tion to vacate the order for the exam- 
ination. Osborne v. Barber, 105 App. 
Div. 236, 93 NYS 833. (6) And appear- 
ing before a commissioner in condem- 
nation proceedings and cross-examin- 
ing witnesses is not an acquiescence 
in,the order -appointing the commis- 
sioner. Matter of New York, etc., R. 
Co., 126 N.Y. 632 mem, 26 NE 1100 
mem. (7) Nor does a party, by pro- 
ceeding with an accounting ordered 
by a judgment, waive the right of 
appeal from that part of the judg- 
ment which appoints a_ receiver. 
Davidge v. Coe, 54 N. Y. Super. 360. 
(8) Proceeding with a trial before 
a court is not an acquiescence in an 
order refusing an application for a 
transfer of the cause to another 
court. Curtis v. Moore, 3 Minn. 29; 
Leverson v. Zimmerman, 31 Misc. 
642,-64 NYS 723. (9) Enforced ap- 
pearance in the federal court after 
order removing the cause. New Or- 
leans v. Seixas, 35 La. Ann. 36. (10) 
‘Proceeding in state court after de- 
nial of petition to remove the case 
to the federal court. Carson’ v. 
Hyatt, 118 U. S. 279, 6 SCt 1050, 30 
L. ed. 167; Stone v. South Carolina, 
117 U.S. 430, 6. SCt 799, 29 L. ed. 962; 
Howard v. Southern R. Co., 122 N. 
C. 944, 29 SE 778. (11) A party, by 
proceeding in a trial before a ref- 
eree, does not thereby acquiesce in 
the order of reference. Barker v. 
White, 58 N. Y. 204; Read v. Lozin, 
81 Hun (N. Y.). 286; Doyle v. Metro- 
politan Hl. R. Co., 1 Misc. 376, 20 
NYS 865, 29 AbbNCas 272 [aff 136 
N.Y: 505, 32. NE 1008]. Contra Por- 
ter v. Parmly, 38 N. Y. Super. 490; 
Whsdell v-/Root, 1. Hilt: (CN. Y.) 173; 
3 AbbPr 142. (12) So, where defend- 
ant is erroneously refused an excep- 
tion on the record to the denial of 
hid motion for a jury trial, he does 
not waive his right of review by pro- 
ceeding with the trial. Stevenson v. 
Brooks, 62 Misc. 489, 115 NYS 118. 
(13) And a defendant by asserting at 
the outset of a trial, before any evi- 
dence has been offered, his right to 
a trial by a jury of twelve men, and 
by excepting to the ruling against 
him, reserves his right to review the 
ruling, and such right is not lost by 
a subsequent participation in a trial 
before a jury of six. Skinner v. Al- 
lison, 127 App. Div. 15, 111 NYS 264. 
(14) Where an order granting a tem- 
porary injunction is made.at a time 
prior to a material change in the 
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in the second trial;°° and that, where defendant 
opposes the granting of a new trial and regularly 
enters, his exceptions to the order, the fact that he 
participates in the retrial is not a waiver of his right 
to urge upon appeal from the final judgment the 
impropriety of the granting of the new trial.®° 
general rule, however, is that a party cannot ap- 
peal or sue out a writ of error to review an order 
vacating a judgment or granting a new trial, or 
assign such ruling as error, after he has submitted 
to or participated in the new trial.*t 

(7) Recognition of Validity—(a) In 
As a general rule any act on the part of 
a party by which he expressly or impliedly recog- 
nizes the validity of a judgment, order, or decree 
against him operates as a waiver of his right to ap- 
‘peal therefrom or to bring error to reverse it.°? In 


The 


issues, the right to appeal therefrom 
will not be waived by going to trial 
on the main case after the change 
in the issues. Stewart v. Pierce, 116 
Iowa 733, 89 NW 234. (15) Pro-. 
ceeding to trial in an intermediate 
appellate court after erroneous over- 
ruling of a motion to dismiss the 
appeal duly excepted to. McIntosh v. 
Wheeler, 58 Kan. 324, 49 P 77. (16) 
Submission by caveators to the pro- 
bate of a will to an interlocutory or- 
der and proceeding with the hear- 
Tae Humes v. Shillington,. 22 Md. 
346. 

Review on appeal or error from 
ene judgment see infra XVI in 4 


68. Thienes v. Francis, 69 Or. 171, 
1384 P 1195, 138 P 845 (holding that 
a party does not waive his right to 
appeal from a decree granting an in- 
junction in his favor against the 
prosecution of an action at law upon 
his cross bill filed in that action, un- 
der Lord L. Or. § 390, for only part 
of the items asked for’ therein, by an- 
Sswering and participating in the 
trial of that action as to the items. 
which were not affected by the in- 
junction). 

59. McLendon v. Darden, 53 Ala. 
67; Boyd v. Schott, 152 Ind. 161, 52 
NE 752. 

{a] Error in granting a motion 
for a venire de novo may be present- 
ed for review after the close of the 


subsequent trial. Carthage Turnp. 


Co. v. Overman, 19 Ind. A. 309, 48 
NE 874. 

€0. Hirabelli v. Daniels, (Utah) 
DBS PAL 2: 
aoe Cal.—Brown v. Tolles, 7 Cal. 


Colo.— Geraghty v. Randall, 18 
Colo; Ac 494, 170 Puy67: ‘ 
in eee v. Wigginton, 12 Kyl 


Mo.—Helm v. Bassett, 9 Mo. 52; 
Samuel vy. Morton, 8 Mo, 633; Davis 
v. Davis, 8 Mo. 56; Trundle v. Provi- 
dence Washington Ins. Co., 54 Mo. 
A. 188. 

N. Y.—Schlesinger v. Springfield F’. 
& Myoins.. Co,, 58 Nuc Ynosuper. 112) 79 
NYS 727; Grunberg v. Blumenlahl, 66 
HowPr 62. a 

Oh.—Andrews v. Youngstown, 35 
Oh. St. 218; Collins: v. Davis, 33 Oh. 
Sts 567. 

S. C.—Speer v. Meschine, 46 S. C. 
505, 24 SH 329. 

S. D.—Ewing v. Lunn, 22 S. D. 95, 
115 NW 527. 

Wis.—Kayser v. Hartnett, 67 Wis. 


250. 30 NW 3638. 
62. Ind.—Ewing v. Ewing, 161 
Ind. 484, 69 NE 156; Thompson v. 


Midland Portland Cement Co., 37 Ind. 
JA. 459," 77 NE 299; 

Kan.—Seaverns v. State, 76 Kan. 
920, 93-P 163; Fidelity, ete, Co. v. 
Kepley, 66 Kan. 348, 71 P 818; Shel- 
don v. Motter, 53 P 127; Kansas City, 
ete R. ‘Co. ve Murray? 57. Kan. 697, 
ata 835; Babbitt v. Corby, 13 Kan. 

La.—Block y. Fontenot, 2 McG. 113. 
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P a 
order that this rule may apply, however, the acts 
relied upon as a waiver must be such as to clearly 
show a recognition of the judgment, order, or de- 


eree as valid.® 


[§ 543] 


sary for appeal.** 


Md.—Pennsylvania Boiler Works v. 
Thomas C. Basshor Co., 120 Md. 602, 
87 A 1043. 

Mich.—Clairview Park Impr. Co. v. 
Detroit, ete., R. Co., 164 Mich. 74, 129 
NW 353. 


Okl.—Lawton v. Ayers, 40 Okl. 
524) 525; 189 (Ps 963i quot aCy cls 
Barnes yv. Lynch, 9 Okl. 11, 156, 59 
P4995: 

Or.—Wallace v. McDaniel, 59 Or. 
SIRs sos tee Te SIA eit (Cy cl earnil= 


wert v. Marley, 53 Or. 591, 594, 99 
P 887, 101 P 671, 1838 AmSR 850 and 
note [quot Cyc]. 

And see other cases supra § 536 et 
seq. 
[a] Applications of rule.— (1) 
Thus, where one against whom judg- 
ment has been recovered procures an 
order allowing him to set off against 
it a like judgment in his own favor, 
he thereby recognizes the validity of 
the judgment against him, and waives 
his right to appeal therefrom. Kan- 
sas City, etc, R. Co..v. Murray, 57 
Kans 69 71504) PAcs3b: (2) And a 
surety on an attachment bond can- 
not assert the invalidity of a judg- 
ment thereon where he has recog- 
nized it by making it the basis of 
an action against the principal in 
the bond. Fidelity, ete., Co. v. Kep- 
ley, 66 Kan. 343, 71 P 818. (3) Where 
a proceeding by a city for funding 
its indebtedness, including a certain 
judgment, culminates in an issue of 
bonds therefor’ this is such a recog- 
nition of the validity of the judg- 
ment as waives the city’s right to 
appeal therefrom. Lawton v. Ayres, 
40 Okl. 524, 525, 139 P 963. [quot 
Cye]. (4) Attornment and payment 
of rent to the purchaser estops the 
lessee to prosecute a proceeding to 
review an order confirming a sale of 


real estate. Sheldon v. Motter, 
(Kan.) 53 P 127. (5) And, where the 
occupant of school land institutes 


proceedings to purchase it as a set- 
tler, and appeals from a judgment of 
the probate court denying his peti- 
tion, and then purchases the land 
from the state at a public sale, such 
purchase, being a recognition of the 
validity of the judgment, is incon- 
sistent with a claim of error there- 
in, and the appeal is properly dis- 
missed. Seaverns v. State, 76 Kan. 
920.) 193-.2 1633 (6) Creditors who 
file their claims in response to the 
notice of the receiver of a corpora- 
tion without making any objection 
to the proceedings cannot appeal 
from the orders appointing the re- 
ceiver and determining his powers. 
Pennsylvania Boiler Works vy. Thom- 
as C. Basshor Co., 120 Md. 602, 87 
A 1043. (7) Seeking equitable lien 
on the premises in suit. Barnes v. 
iiyneh;7,.9 -OKl. 156% 59 BP 995: (8) 
Marriage by a divorced wife before 
the expiration of the time allowed by 
statute for an appeal by her from 
the decree of divorce. Wallace v. 
McDaniel, 59 Or. 378, 387, 117 P 314 
[eit Cycy: 

Acceptance of benefits or enforce- 
ment see infra § 552 et seq. 

Acquiescence see supra § 536 et 
sea. 

Compliance with judgment, order, 
or decree see infra § 549 et seq. 

63. U. S.—Chicago Dollar Direc- 
tory Co. vy. Chicago Directory Co., 65 
Fed. 463, 13 CCA 8. 

Cal.—Sunset Lumber Co. y. Bachel- 
der, 167 Cal. 512, 140 P 35. 

Tll.—Lott v. Davis, 262 Ill. 148, 104 


= 


(b) Formal Entry of Judgment or Or- 
der. The mere fact that a judgment or order was 
formally entered on the motion of appellant is not 
a recognition of its validity and does not affect his 
right to appeal therefrom, such entry being neces- 


APPEAL AND ERROR 
[§ 544] 


therefrom.°*® 
[§ 545] 


NE 199; Daugherty v. Daugherty, 78 
De A als: 

Iowa.—Bibler v. Hamilton County, 
162 Iowa 1, 142 NW 1017; Schoonover 
v. Osborne, 108 Iowa 453, 79 NW 263. 

Miss.—Canton First Nat. Bank v. 
Hesdorffer, 65 S 507. 

Nebr.—Parmele v. Schroeder, 59 
Nebr. 553, 81 NW 506 [aff reh 61 
Nebr. 553, 85 NW 562, 87 AmMSR 466]. 

Wash.—City Cab, ete., Co. v. Hay- 
den, 73 Wash, 24, 131 P 472, AnnCas 
1914D 731. 

And see supra § 536. 

[a] Acts not showing recognition. 
—(1) But a defendant in a foreclo- 
sure suit, who is adjudged liable for 
any deficiency remaining after a sale 
of the property, may file exceptions 
to the appraisement of the property 
without forfeiting his right to ap- 
peal from the final judgment in the 
case on the ground that he has no 
interest in the property covered by 
the mortgage, such action not being 
an admission of ownership. Parmele 
v. Schroeder, 59 Nebr. 553, 81 NW 
506 [aff reh 61 Nebr. 553, 81 NW 562, 
87 AmSR 466]. (2) And a convey- 
ance by a judgment debtor of his 
equity of redemption in land sold 
under an execution issued thereon, 
and redemption by his grantee, .is 
not a recognition of the validity 
of the judgment by the judgment 
debtor. Schoonover v. Osborne, 108 
Iowa 453, 79 NW 2638. (3) Nor does 
a party waive his right of review by 
appeal or writ of error, as the case 
may be, by appearing in a suit ona 
judgment and answering that such 
judgment was erroneously rendered 
(Martin v. Kittredge, 144 Mass. 13 
note, 10 NE 710; Bliot v. McCormick, 
144 Mass. 10, 10 NE 705); (4) or by 
filing a petition, after having been 
ordered to pay alimony, to modify 
the decree because of complainant’s 
misconduct, such misconduct having 
occurred before the decree was ren- 
dered, of which fact the moving 
party was ignorant until after the’ 
court had adjourned for the term 
(Daugherty v. Daugherty, 78 Ill. A. 
187); (5) or by purchasing from 
plaintiff in ejectment (Kling v. Se- 
jour, 4 La. Ann. 128). (6) So, a party 
does not waive his right to appeal 
from an order denying his motion to 
dissolve a preliminary injunction by 
procuring an order correcting defects 
in the order granting the injunction. 
Chicago Dollar Directory Co. v. Chi- 
cago Directory Co., 65 Fed. 463, 13 
CCA 3: (7) Purchasing at a sale 
under a judgment and similar acts 
do not constitute a recognition of the 
validity of the judgment, so as to 
waive the right of appeal. Can- 
ton First Nat. Bank y. Hesdorffer, 
(Miss.) 65 S 507; and supra § 536 
note 17. (8) So, complainant’s re- 
demption from a sale on execution’ to 
prevent the execution of a deed and 
surrender of possession of the prop- 
erty does not bar his right to prose- 
cute a writ of error to review a de- 
cree dismissing his bill to set aside 
the sale. Lott v. Davis, 262 Ill. 148, 
104 NE 199. (9) And a mortgagee 
who asserts priority of his mortgage 
over a mechanic’s lien, and appeals 
from so much of the decree foreclos- 
ing the lien and the mortgage as de- 
clares the lien paramount, and who 
afterward purchases at the foreclo- 
sure sale to protect his interests, is 
not thereby estopped from prosecut- 
ing the appeal. Sunset Lumber Co. 


(d) Pleading Judgment in Bar. 
question whether the right of appeal from a judg- 
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(c) Staying Execution. By statute in 
some states the taking of a stay of execution by a 
defendant in judgment operates as a waiver of the 
right of appeal;®® but by the weight of authority, 
in the absence of such a statute, the procuring of 
a stay of execution is not a recognition of the valid- 
ity of the judgment, and does not bar an appeal 


On the 


v. Bachelder, 167 Cal. 512, 140 P 35. 
(10) The right of the county board 
of supervisors to appeal from a de- 
cision reducing an assessment of 
benefits for a drainage district is not 
waived by their action in issuing 
bonds for all unpaid assessments and 
ordering the assessment against 
plaintiff in accordance with the 
court’s order, or by the action of the 
county treasurer in selling the land 
for unpaid instalments of the as- 
sessment, where they are required 
by statute to take such steps, and are 
bound to recognize the court’s order 
as binding upon them until reversed. 
Bibler v. Hamilton County, 162 Iowa 
1, 142 NW 1017. 

[b] Where, in a suit to enjoin the 
opening of a public road, a decree 
is rendered finding that the road has 
been properly.established, and that 
plaintiff is entitled to damages for 
the land taken from him, the fact 
that plaintiff had previously filed a 
conditional claim for such damages, 
which claim had been abandoned be- 
fore the decree was rendered, is not 
such a recognition of the decree as 
will prevent him from appealing 
from it. Smith v. Gorrell, 81 Iowa 
218, 46 NW 992. 

{c] Proceeding under occupying 
claimant law.—(1) Where defendant 
in ejectment elects, after verdict, to 
proceed under the occupying claim- 
ant law, and has a verdict of assess- 
ment, he is estopped from bringing 
error to reverse the judgment ren- 
dered in such action, although the 
judgment had not yet been rendered 
when the election was made (Brad- 
ley v. Rogers, 33 Kan. 120, 5 P 374); 
(2) but he is not estopped by such 
election if he does not ask for a jury 
of assessment (Mack v. Price, 35 
Kan, 134, 10 P 521). 

64. Ill—Sehnert v. Schipper, 168 
Tll. A. 245; Chicago Bd. of Education 
v. Frank, 64.111. A. 367. 

Minn.—Warner  v. 
Minn. 28, 8 NW 879. 

Nebr.—Carlson v. Benton, 66 Nebr. 
486, 92 NW 600, 1 AnnCas 159. 

N. Y.—Smith v. Dittman, 16 Daly 
427, 11 NYS 769; Purdy v. Peters, 15 
AbbPr 160. , 

a A an fod v. Henegan, 11 S. 

Wash.—Eby v. Larkin, 53 Wash. 
454, 102 P 236. 

Wis.—Jones. v. Davis, 22 Wis. 421. 

See infra § 548. 

65. Seacrest v. Newman, 19 Iowa 
323; HEeklund v. Willis, 42 Nebr. 737, 
60 NW 1026; Sullivan Sav. Inst. v. 
Clark, 12 Nebr. 578, 12 NW 103: Mil- 
ler v. Hyers, 11 Nebr. 474, 9 NW 645; 
McCreary v. Pratt, 9 Nebr. 122, 2 NW 


66. Iind.—Hyer v. Norton, 26 Ind. 


Lockerby, 28 


Ky.—Nashville, etc., R. Co. v. Bean,’ 


128 Ky. 758, 109 SW 323, 33 KyL 114, 
129 AmSR 333; Kellar v. Williams, 
10 Bush 216. 

Mich.—Churchill v. Emerick, 56 
Mich. 536, 23 NW 211. 
Miss.—Davis v. Jordon, 6 Miss. 295. 
Ghar Ruse v. Giles, 31 Oh. St. 


203% 

Pa.—Ranck vy. Becker, 12 Serg. & 
R. 412. 

Wash.—Hampton v. Buchanan, 50 
Wash. 39, 42, 96 P 518 [cit Cyc]. 

[a] But in Mississippi (1) it has 
been adjudged that, if a forthcoming 
bond is taken and forfeited, a writ 
of error will not lie to reverse the 


or later cases, developmexts and changes in the law see cumulative Annotations, same title, page and note number. 
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ment is waived by pleading the same in bar in an- 
other action, the proper rule is that there is a waiver 
if the plea is inconsistent with the appeal, or if the 
judgment is pleaded under such circumstances as to 
show an acquiescence in the same or a recognition 
of its validity,®’ but not otherwise.** 

[§ 546] d. Consenting to Judgment, Order, or 


judgment which the bond was given 
to stay. Sanders vy. McDowell, 5 
Miss. 9. (2) Yet if, in a joint action 
against the makers and indorsers of 
a note, a forthcoming bond is given 
and forfeited by a part of defend- 
ants, this is no bar to a writ of error 
by a defendant who did not join in 
the bond. Dorsey v. Merritt, 7 Miss. 


Wills v. Kane, 2 Grant (Pa.) 


Pittsbureh, ~ etey Ri Coe: 
91 Ind. 399; Missouri, etc., 
. Co. v. Bagley, 65 Kan. 188, 69 PB 
189, 38 LRANS 259; Brewster v. 
Wooster, 26 NYS 912; Ostrander v. 
Campbell, 3 NYS 597; and other cases 
infra this note. See also Melancon v. 
Wilson, 107 La. 628, 31 S 1029. 

[a] Illustrations.—(1) Thus, where 
plaintiff pleaded in bar of an ap- 
peal from an order allowing it to 
dismiss its condemnation proceedings 
that defendant had in another action 
recovered judgment for the value of 
the condemned land, it was held that 
it was not thereby estopped to ap- 
peal from the judgment which was 
pleaded as a bar, as it did not recog- 
nize the validity of the judgment, 
but merely asserted the legal right 
to be relieved from the burden of 
two suits for the same cause. Pitts- 
burgh, etc., R. Co. v. Swinney, 91 Ind. 
399. (2) So, where plaintiff brought 
two suits on a single cause of action, 
and recovered judgment in the first 
against defendant, and in the other 
suit defendant set up such judgment 
in bar and the defense was sustained, 
it was held that the pleading of the 
former proceedings, including the 
judgment, did not deprive defendant 
of the right to review such former 
proceedings and judgment. Missouri, 
‘etc., R. Co. v. Bagley, 65 Kan. 188, 
69 P 189, 3 LRANS 259. (3) And an 
appeal will not be dismissed on the 
ground that appellant has pleaded 
the judgment appealed from as a de- 
fense in another action to which re- 
spondent is not a party. Cornell v. 
Donovan, 14 Daly 292, 12 NYSt 117 
[aff 109 N. Y. 664 mem, 17 NE 869 
mem]. i 

69. U. S.—uU. S. v. Babbitt, 104 U. 
S.27167,.26 L. ed. 9213 Ballot v. Us Sy 
171 Fed. 404, 96 CCA 360; Talbot v. 
Mason, 125 Fed. 101, 60 CCA (145. 
But see Pacific R. Co. v. Ketchum, 
101 U. S. 289, 295, 25 L. ed. 932 (con- 
struing U. s. Rev. St" [1878] 82692) 
where Waite, C. J., said: “If, when 
the case gets here, it appears that 
the decree appealed from was as- 
sented to by the appellant, we cannot 
consider any errors that may be as- 
signed which were in law waived by 
the consent, but we must still re- 
ceive and decide the case. If all the 
errors complained of come within the 
waiver, the decree below will be af- 
firmed, but only after hearing”’’). 

Ala.—Hinson v. Brooks, 67 Ala. 
491: Winter v- Rose, 32 Ala. 447; 
Garner v. Prewitt, 32 Ala. 13; Clem- 
ents v. Johnson, 3 ‘Stew. & P. 269. 

Ark.—Martin v. Houck Music Co., 
79 Ark. 95, 94 SW 932; Salski v. Boyd, 


68. 
Swinney, 


32 Ark. 74, 
Cal.—Hibernia Sav., ete., Soc. v. 
Waymire, 152 Cal. 286, 92 P 645; 


Matter of Lorenz, 124 Cal. 495, 57 Bp 
381; Erlanger v. Southern Pac. R. Col, 
109 Cal. 395, 42 P 31; Mecham v. Mc- 
Kay, 37 Cal. 154; Steinberg v. Jacobs, 
21 Cal, 2A. .765, 767, 132 P 1060 [eit 
Cye]; Pacific Pav. Co. v. Vizelioh, 1 
Galvan 281) 2b ian. 

Conn.—Sidney Novelty Co. v. Han- 
lon, 79 Conn. 79, 63 A 727; Jacobs v. 
Hogan, 73 Conn. 740, 49 A "202; G. M. 
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Williams Co. v. Mairs, 72 Conn. 430, 
44 A 729. 

D. C—Ganss vy. Goldenberg, 39 
App. 597. 

Fla.—White v. Walker, 5 Fla. 478. 

Ga.—Zorn v. Lamar, 71 Ga. 80; 
McBride v. Hunter, 64 Ga. 655 (hold- 
ing that one who has consented to 
entering a verdict against him cannot 
except thereto, even though he has 
reserved the right); Van Leonard v. 
Eagle, etc, Mfg. Co., 60 Ga. 544; 
Svesham v. Lyon, 9 Ga. A. 667, 72 SH 


Ill.—Paine v. Doughty, 251 Ill. et 
96 NE 212; Crow v. Harrison, 248 I 
462, 94 NE 4; Galway v. Galway, 331 
Ill. 217, 883 NE 154 [aff 134 Ill. A. 
518]; Krieger v. Krieger, 221 Ill. 479, 
“7 NE 909; King v. King, 215 111. 100, 
74 NIX 89; Bonney v. Lamb, 210 Ill. 
95, 71 NE 375; Essroger v. Chicago, 
185 Ill. 420, 56 NE 1086; Joliet First 
Nat. Bank v. Illinois Steel Co., 174 
Ill. 140, 51 NE 200; Moore v.° Wil- 
liams, 132 Ill. 591, 24 NE 617; Peo. v. 
Land Owners, 108 Ill. 442; Armstrong 
v. Cooper, 11 Ill. 540; Zander v. Metz, 
162 Ill. A. 620; The Fair v. Chicago, 
135 Ill. A. 258; Caruthers v. Niblack, 
73 Dll. A. 197; Frank v. Bruck, 4 Ill. 
A. 627. 

Ind.—Indianapolis, ete., R. Co. vy. 
Sands, 133 Ind. 433, 32 NE 722; Hud- 
son v. Allison, 54 Ind. 215; Maiben v. 
Manlove, 48 Ind. A. 617, 96 NE 501; 
Floyd County v. Scott, 19 Ind. A. 227, 
49 NE 395 (judgment rendered by 
agreement of the attorneys in open 
court). 

Iowa.—Truitt v. Mackaman, 162 
Iowa 253, 144 NW 22; Chicago, etce., 

2Co. ve ‘Chicago; ete: \R: “Co5- 91 
Iowa 16, 58 NW 918; Hughes  v. 
Feeter, 23 Iowa 547; Warford v. Eads, 
190 Iowa 592. 

Ky.—West v. West, 65 SW 813, 23 
KyL 1645; Duncan v. Louisville, 13 
Bush 378, 26 AmR 201. 

La.—Priestly v.°:Chapman, 130 La. 
480, 58 S 156; Lallande v. Jones, 14 
La: Ann. 714; Brand v. Jones, 15 La. 
449, 
Me.—Thompson y. Perkins, 57 Me. 
290; Woodman v. Valentine, 22 Me. 
401; Patten v. Starrett, 20 Me. 145. 

Md.—Gable v. Williams, 59 Md. 46. 
See contra remarks of chancellor in 


Chesapeake Bank yv. McClellan, 1 Md. 


Ch. 328. 

Mass.—Winchester v. Winchester, 
121 Mass. 127. 

Mich.—Hart v. State Fire Marshal, 
178 Mich. 609, 146 NW 169; Cameron 
v. Smith, 171 Mich. 333, 137 NW 265; 
Weber v. Costigan, 139 Mich. 146, 102 
NW 666; Hendrick v. Minor Lumber 
Co., 113 Mich. 52, 71 NW 483; Owen v. 
Yale, 75 Mich. 256, 42 NW 817; Brick 
v. Brick, 65 Mich. 230, 31 NW 907, 33 
NW 761; Chapin v. Perrin, 46 Mich. 
130, 8 NW 721; Campau v. Campau, 
19 Mich. 130. See also Webb vy. De- 
pew, 152 Mich. 698, 116 NW 560, 125 
AmSR 481, 16 LRANS 813. 

Miss.—Parsons v. Rutherford, 84 
Miss. 70, 36 S 187. 

Mo.—Dockery v. Lowenstein, 121 
Mo. A. 394, 99 SW 40. 

Mont.—Corby v. Abbott, 28 Mont. 
b28e6 fol 1120. 

Nebr.—Anderson v. Carson, 54 
Nebr. 678, 74 NW 1072; Weander v. 
Johnson, 42.-Nebr. 117, 60 NW 353. 

N. J.—Haight v. Morris, 7 N. J. L. 
289: Pemberton v. Pemberton, 41 N. 
J. Ea. 349, 7 A 642 [aff 40 N. J. Eq. 
520, 4 A 770]. 

N. Y.—Brown v. McKie, 185 N. Y. 
3038, 78 NE 64 [mod 98 App. Div. 554, 
90 NYS 250]; Peterson v. Swan, 119 
N. Y. 662. 23 NE 1004; Genet v. Dav- 
enport, 59 N. Y. 648 mem; Horton y. 


Decree—(1) In General. 
eral rule, declared in some states by express statu- 
tory provision, that a party cannot complain of a 
judgment, order, decree, or ruling rendered or made, 
on agreement or otherwise, with his express or im- 
plied consent, or appeal or sue out a writ of error 
to review the same,°® even though there has been 


(iCaae) 6a 


It is a well settled gen- 


Thomas McNally Co., 155 App. Div. 
322, 140 NYS 357 [app den 156 App. 
Div. 887 mem, 140 NYS 1124 mem]; 
St. Stephen’s Protestant Episcopal 
Church v. Church of the Transfigura- 
tion, 134 App. Div. 452, 119 NYS 328; 
Raymond v. Tiffany, 115 App. Div. 
350, 100 NYS 807; Flewellin v. Lent, 
98 App. Div. 241, ‘90 NYS 417; Brown 
v. Brown, 64 App. Div. 544, 72 NYS 
309; Bolles. v. Cantor, 6 -App. Div. 
365, 39 NYS 652; Finch v. Carpenter, 
29 Hun 268; Oppenheimer vy. Demuth 
Glass Mfg. Co., 56 Mise. 459, 107 NYS 
29; Reichenberg v. Interurban St. R. 
Co., 45 Mise. 387, 90 NYS 384; Bacon 
v. Abbey Press, 43 Mise. 345, 87 NYS 
165; Alleva v. Hagerty, 32 Misc. 711, 
65 NYS 690; Goldenson v. Lawrence, 
1 Mise.i1; 20 NYS 616; Sutton v. 
Bayles, 132 NYS 327; Diver v. Amer- 
ican Ice Co}, 129. NYS 65; \Josias °v. 
Nivois, 107 NYS 19; Krakower v. 
Tauber, 85 NYS 339; Smith v. Grant, 
11 NYCivProc 354; Atkinson  v. 
Manks, 1 Cow. 691. 

N. C.—Hartsoe v. Southern Rs Cos. 
161.N. Cc. 215, 76 SE 684; Overman vy. 
Lanier, 156 Ni @ 537,) 402) - SH 5753 
Merrick v. Bedford, 141 N. C. 504, 54 
SE 415. 

N. D.—McDowell v. McDowell, 27 
N. D. 577, 147 - NW 104. 

Okl.—Napier v. Dilday, 38 Okl. 365, 
132 P 1085 (consent -to finding by the 
court on which judgment was ren- 
dered). 

Or.—By express statutory prohibi- 
tion. Ballinger & C. Codes & St. § 
548; Plinsky v. Nolan, 65 Or. 402, 133 
P 71; State v. McDonald, 63 Or. 467, 
128 P 835; Tillamook City v. Tilla- 
mook County, 57 Or. 558, 109 P 577, 
112 P 1134; Twitchell v. Risley, 56 
Or. 226, 107 P 459. 

Pa.—Mintz v. Brock, 193 Pa. 294, 
44 A 417. 

S..C.—Wilson y. All, 86 S. C. 586, 
68 SE 824; Smith v. Lowery, 56 S. ron 
493, 35 SE 129; Varn v. Varn, 32. S. 
Ch, 71, 10 SE 829. 

Tenn.—Jones _ v. McKenna, 4 Lea 
630; Williams v. Neil, 4 Heisk. 279; 
House v. Wakefield, 2 Coldw. 325. 

Tex.—McDaniel v. Monday, 35 Tex. 
39; Tait. v. Matthews, 33 Tex. 112; 
Dunman y. Hartwell, 9 Tex. 495, 60 
AmD 176; Johnson v. Hall, (Civ. A.) 
163 SW 399; Forty-Acre Spring Live 
Stock Co. v. West Texas Bank, etce., 
Co., (Civ. A.) 111 SW 417; Campbell 
v. Kracke, (Civ. A.) 100 SW 1028; 
Wells v. Houston, (Civ. A.) 56 SW 
233; Denison Nat. Bank vy. Kilgore, 
17) "TRex.* Civ. “Al 462, 43)°SW 565: 
Contra Missouri, etc., R. Co. v. Whit- 
field, (Civ. A.) 123 SW 710. 

Va.—Bransford v. Karn, 87 Va. 242, 
12 SE 404 (where there was a stipu- 
lation that judgment should be en- 
tered in accordance with the decision 
in another case); Darraugh v. Black- 
ford, 84 Va. 509, 5 SE 542; Cooke v. 
Pope, 3 Munf. (17 Va.): 167. 

Wash.—Clallam County y. Clump, 
15. Wash. 593, 47 P 13; Port v.. Parfit, 
4 Wash. 369, 30 P 328. 

W. Va.—Hunter v. Kennedy, 20 W. 
Va. 343; Rose v. Brown, 17 W. Va. 
649 (holding that a decree ordering 
that certain property shall be rented, 
where defendant “asks that it be 
rented instead of sold,’”? and complain- 
ant “assented thereto,” is a consent 
decree). 

Wis.—Agnew v. ‘Baldwin, 136 Wis. 
263, 116 NW 641. 

Man.—Timmons v. Brown, 22 Man. 
47, 1 DomLR 311, 20 WestLR 346. 

[a] Contra.—Brewer v. Connecti- 
cut, 9 Oh. 189 (holding that, since a 
statute allowed an appeal from any 
final sentence or decree in any suit in 


672 [(3C.J5.] 


an attempt to reserve the right to appeal;"° and this 
a judgment, order, or 


rule generally apphes where 
decree was entered on the motion, 


chancery, without excepting consent 
decrees, an appeal might be taken 
from a decree entered by consent). 

[b] Applications of rule.—The 
rule applies, for example, (1) where 
a party consents to the amendment 
of a pleading (Florence Bank~ vy. 
Gregg, 46 S. C. 169, 24 SE 64); (2) to 
the overruling of a demurrer (G. M. 
Williams Co. v. Mairs, 72 Conn. 430, 
44 A 729); (3) to the exclusion of 
evidence (Wilson v. McAdams, 10 
Iowa 590); (4) to the revival of an 
action in the name of an executor or 
administrator (Townsend y. Jeffries, 
24 Ala. 329); (5) to the dismissal of 
a motion to vacate a judgment 
(Marsden v. Soper, 11 Oh. St. 503); 
(6) to the appointment of a receiver 
(State v. King, 46 La. Ann. 110, 14 
S 902; Horton vy. Thomas McNally 
Co., 155 App. Div. 322, 140:NYS 357 
[motion for leave to appeal den 156 
App. Div. 887 mem, 140 NYS: 1124 
mem]; Smith v. Lowery, 56 S. CG. 493, 
35 SH 129; Campbell v. Kracke, (Tex. 
Civ. A.) 100 SW 1028); (7) to the 
confirmation of a judicial sale (Par- 
sons v. Rutherford, 84 Miss. 70, 36 S 
187; State v. Doane, 35 Nebr. 707, 53 
NW 611; Ironton Second Nat. Bank 
v. Ewing, 21 W. Va. 208). (8) And one 
who enters a judgment, part of which 
is in his favor, and an independent 
part of which is not, and who resists 
an appeal taken by the other party 
and upon affirmance and the sending 
down of the remittitur causes the 

_ decision on appeal to be made the 
judgment of the court below, cannot 
thereafter appeal from the whole 
judgment. By these acts of election 
he waives his right to appeal, al- 
though the time therefor has not ex- 
pired. Genet vy. Davenport, 59 N. Y. 
648 mem. 

{[c] A judgment under a stipula- 
tion (1) is a judgment by consent, 
which is not reviewable on appeal. 
Hibernia Sav., etc., Soc. v. Waymire, 
152 Cal. 286, 92.P 645; Pacific’ Pav: 
Colkivel Vizelichy lCaly Avi28i, «827 P 
82; Peo. v. Pernetti, 95 App. Div. 510, 
88 NYS 714 (judgment in accordance 
with stipulation in recognizance for 
entry thereof on filing of order of 
forfeiture in office of clerk). (2) 
Thus, where defendant, on the grant- 
ing of plaintiff's motion to set aside 
the verdict and for a new trial, un- 
less defendant should file a stipula- 
tion consenting to reduce the verdict 
and allow plaintiff a judgment as ten- 
dered in defendant's original answer, 
filed the stipulation specified, and 
judgment was entered in accordance 
therewith, defendant could not there- 
after appeal from such judgment, for 
by stipulating to its entry he waived 
his right to appeal. Agnew vy. Bald- 
win, 136 Wis. 263, 116 NW 641. (3) 
So, where defendant, when sued for 
possession of certain real. property, 
stipulated, without fraud on plain- 
tiff’'s part, that judgment might be 
entered for plaintiff with a thirty 
days’ stay, and that defendant waived 
his right to appeal, it was held to be 
no answer to plaintiff’s motion to 
dismiss an appeal subsequently taken 
by defendant that he signed the stip- 
ulation with the understanding that 
he might still purchase the property 
for the unpaid portion of the original 
price, and that after the entry of 
judgment he was informed that if he 
purchased he must pay an increased 


price. Hibernia Sav., etc., Soc: v. 
Waymire, supra. 
{[d] Remittitur.—Where a motion 


for a new trial is granted, to go into 
effect unless plaintiff stipulates to 
reduce the verdict, in which event 
the motion is denied, plaintiff, by 
giving the stipulation and entering 
judgment thereon, waives his right 
to appeal from the judgment, al- 
though he entered the remittitur un- 
der protest, and although the court 
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offer, or admis- 


may have been wrong in finding that 
the judgment was excessive. Ala- 
bama, etc., R. Co. v. Davis, 69 Miss. 
444, 13 Ss 693; Lanman v. Lewiston FF. 
Co., 18 N. Y. 493; Clarke v. Meigs, 23 
N. Y. Super. 337; Sperry v. Hillman, 
13 NYS 271; Iron R. Co. v. Mowery, 
36 Oh. St. 418, 88 AmR 597; Plinsky 
v. Nolan, 65 Or. 402, 133 P 71. 

[e] Decree in part by consent and 
in part pro confesso.Where there is 
no appearance to a cause except to 
make a qualified consent to a decree 
entered therein, and such decree is 
entered on a bill taken for confessed, 
and an appeal is taken from the de- 
cree, the appeal must be dismissed as’ 


‘improvidently awarded, for no:appeal 


can be taken from the part consented 
to, and no appeal would lie from the 
residue because it was entered on a 
bill taken for confessed... Hunter v. 
Kennedy, 20 W. Va. 343. As to de- 
crees pro confesso see supra § 451. 
{f] Partition.—(1) Where the 
parties to a partition suit are of law” 
ful age and consent to the entry of 
a decree fixing the fees of complain- 
ant’s solicitor and apportioning them 
among the parties, the decree is not 
subject to review in that regard, 
since any error therein is that of the 
parties and not of the court. Galway 
v. Galway, 231 Ill. 217, 83 NE 154 
[aff 134 Ill. A. 518]. (2) And an ap- 
pellant who formally consented to a 
present partition of an estate before 
trial is not entitled to complain on 
appeal of a decree of the trial court 
ordering the partition. Wells” v. 
Houston, (Tex. Civ. A.) 56 SW 233. 
[g] Order made by consent before 
instead of after judgment.—In an ac- 
tion to dissolve a partnership, an or- 
der directing the partners to join 
with the receiver in a conveyance of 
the property on the sale may by con- 
sent be entered before, as well as 
after, judgment, and is not appeal- 


able. Dawson vy. Parsons, 74 Hun 
221, 26 NYS 327. 
{h] Abandonment of action.— 


Where plaintiff abandons his action 
by refusing to offer any testimony in 
support of his petition he cannot ap- 
peal from the judgment dismissing 
his petition, even though such appeal 
might result in a trial de novo in the 
appellate court. Sorrell v. Stone, 
(Tex. Civ. A.) 127 SW 300. 

Acquiescence in or recognition of 
judgment, order, or decree see supra 
§ 536 et seq. 

70. McBride v. Hunter, 64 Ga. 655; 
Twitchell v. Risley, 56 Or. 226, 107 P 
459 (holding that all errors of law 
during a trial are merged in the 
judgment from which the appeal is 
taken, and a party consenting to a 
rendition of the judgment cannot re- 
serve the right to appeal from the 
ruling of the court sustaining a de- 
murrer to his further and separate 
answer). 

[a] Gonsent to appeal. 
decree or order cannot be appealed 
from, although by the consent of 
both parties either may. appeal. Jar- 
vis) ve Palmer, 1) Barbs Ch “CNA YA) 

See also supra § 125. 

{b] In a suit for specific perform- 
ance, where defendant offers no op- 
position further than to state that 
he is willing to carry out the con- 
tract if the court decrees him title 
in fee simple, free from a contingent 
remainder, as prayed by complainant, 
reserving, however, the right to take 
the opinion of the supreme court as 
to the power of the court to cut off 
such remainder, he so far consents 
to the decree as to lose the right to 
review it. Cameron v. Smith, 171 
Mich. 333, 137 NW 265. 

71. Cal.—Storke y. Storke, 111 Cal. 
514, 44 P 173; Matter of Radovich, 74 
Gal. 536, 16° P W321, 95> AmSR 466; 
Steinberg v. Jacobs, 21 Cal. A. 765; 
| 187, 132 P 1060 [cit Cyc]. 


sion of appellant or “ his request." 
ment or decree entered in conformity with facts ad- 
mitted by appellant will not be revised on appeal.’? 


be ee 
And a judg- 


Ga.—Van Leonard v. Eagle, etc., 
Mfg. Co., 60 Ga. 544 (holding that, 
where divers lots of land described 
by numbers are levied on and a 
claim made, and, on trial of a single 
issue embracing the whole property, 
a verdict is rendered finding certain 


numbers subject to the execution, but 
failing to find certain other numbers, 
either subject or not subject, plain- 
tiff, after entering up judgment on 
the verdict without moving for ‘a 
new trial, is precluded from main- 
taining a writ of error). 

Tll.—Essroger v. Chicago, 185 Ill. 
420, 56 NE 1086. 
gh eee Pees v. Feeter, 23 Iowa 

is 

Mich.—Hart v. State Fire Marshal 
Co., 178 Mich. 609, 146 NW 169. 

Mo.—Dockery .v. Lowenstein, 121 
Mo. A. 394, 99 SW 40. 

N. J.—Reading v. Reading, 24 N. J. 
L..-358; Ewald v. Ortynsky, 76 N. J. 
Eq. 291, 15 tA 233; 

N. Y._--Hooper v. Beecher, 109. N. Y. 
609,°2.Silv. A. 1, 15-NE 742, 23 NE 
1151; Genet v. Davenport, 59 N. Y. 
648; Raymond v. Tiffany, 115 App. 
Div. 350, 100 NYS 807; Peo. v. Per- 
netti, 95 App. Div. 510, 88 NYS 714; 
Oppenheimer v. Demuth Glass Mfg. 
Co., 56 Mise. 459, 107 NYS 29 (hold- 
ing that a party cannot appeal from 
an order vacating a judgment granted 
on his own motion); Reichenberg v. 
Interurban St. R. Co., 45 Mise. 387, 
90 NYS 384; Bacon v. Abbey Press, 
43 Misc. 345, 87 NYS 165; Alleva v. 
Hagerty, 32 Misc. 711, 65 NYS 690 
(holding that plaintiff cannot appeal 
from a dismissal entered on his own 


request); Diver v. American Ice Co., 
129 NYS 65; Josias v. Nivois, 107 
INGYiSy 19: 

Or.—State v. McDonald, 63 Or. 467, 
128 P 835. 

Tenn.—House v. Wakefield, 2 
Coldw. 325. 


Tex.—Texas Portland Cement, etc., 
Co. v. Lee, 98 Tex. 236, 82 SW 1025; 
Denison Nat. Bank v. Kilgore, 17 Tex. 
Civ. A. 462,-43 SW 565. 

Wash.—Clalam County v. Clump, 
15 Wash. 593, 47 P 13. 

[a] Order granting new trial. 
(1) Neither party can appeal from an 
order setting aside the verdict and 
awarding a new trial, where both 
moved therefor, although the order 
purports. to grant the motion of de- 
fendant and to overrule that of plain- 
tiff. Clallam County v. Clump, 15 
Wash. 593, 47-P.13.-, (2); So, where 
defendant’s senior counsel intimated 
to the trial judge that he deemed the 
new trial which was granted neces- 
sary, and later his junior counsel ac- 
quiesced, and no_ objection was 
brought to the court’s knowledge un- 
til the day before the day set for the 
new trial, it was held that defendant 
waived his right to appeal from the 
order. granting the new trial... Mc- 
Dowell v. McDowell, 27 N. D. 577, 147 
NW 104. 

[b] Judgment confirming munici- 
pal assessment.—Where an objection 
by a property owner to a judgment 
confirming a municipal assessment is 
made and afterward withdrawn with 
the request that the assessment be 
confirmed, he will not be heard to 
complain of such judgment on ap- 
peal. Essroger v. Chicago, 185 Ill. 
420, 56 NE 1086. 

[c] The state cannot appeal from 
an order making allowances for spe- 
cial attorney’s fees, etc., entered on 
the motion of a district attorney. 
State v. McDonald, 63 Or. 467, 128 P 

5 


835. 

Voluntary dismissal or nonsuit see 
supra § 333. 

72. McCafferty v. Celluloid Co., 104 
Fed. 305; Oliver v. Oliver, 179 Ill. 9, 
53 NE 304; Chicago Union Tract. Co. 
v. Brody, 1238 Ill..A. 331 (as to par- 
ticular item conceded); Clarke v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 546] 


But in any ease, in order that a party may be held 
to have waived error or to be estopped on the ground 
of consent, it must plainly be made to appear that 
the judgment, order, or decree was in fact by con- 
sent, either by showing express consent or by show- 
ing facts from which consent may be clearly 1m- 
plied;7* and the consent of a party to a particular 


Home Fund lL. Ins. Co. 79 S.C. 494, 
61 SE 80 (where a defendant insur- 
ance company asked that credits for 
premiums should be allowed against 
the amount recovered by plaintiff, 
and afterward objected ‘on appeal 
that the premiums had not been 
paid); Clarkson v. Graham, 21 Tex. 
Civ. A. 355, 52 SW 269; Denison Nat. 
Bank v. Kilgore, 17 Tex. Civ. A. 462, 
43 SW 565. 

73. U. S.—Woodward vy. McCon- 
naughey, 106 Fed. 758, 45 CCA 602. 

Ark.—Dunham vy. H. D, Williams 
Pceporane Co., $3 “Ark: 395, 103 SW 

Cal.—Placer County v. Freeman, 
149 Cal. 738, 87 P 628; San Francisco 
Sav. Union v. Myers, 72 Cal. 161, 13 
P 403; Riley v. Loma Vista Ranch 
Co., 5 Cal. A. 25, 89 P 849 (mere fail- 
ure to object). 

Colo.—Bingel vy. Brown, 15 Colo. A. 
24415 61 IP 435. 

Conn.—Vincent v. 70 
Conn. 332, 39 A 444. 

D. C.—Olmstead v. Webb, 5 App. 
38 {cit Morris v. Davies, 5 Cl. & F. 
163, 7 Reprint 365]. 

Ga.—Potts v. Prior, 131 Ga. 198, 62 
SE 77; Wright v. Hollywood Ceme- 
tery Corp., 112 Ga. 884, 38 SH 94, 52 
LRA 621. 

Iowa.—Hershee v. Hershey, 15 
Jowa 185 (holding that the filing and 
affirming by the court of the report 
of a master in chancery without ob- 
jection by appellant’s counsel is not 
such an entry of decree by consent 
of parties as to estop appellant from 
appealing therefrom). 

La.—Ackermann vy. Larner, 119 La. 

192 


744, 44 S 452. 
_ Mass.—Preston vy. Henshaw, 
Mass. 34, 77 NE 1153; Hmery v. Sea- 
vey, 144 Mass. 403, 11 NE 654. 

Mich.—Webb v. Depew, 152 Mich. 
698, 116 NW 560, 125 AmSR 431, 16 
LRANS 813. 

N. Y.—Kumin vy. United Waste Mfg. 
Co., 153 App. Div. 498; 138 NYS 82; 
Matter of Post, 85 App. Div. 611 
mem, 82 NYS 1079 (order shown by 
record to have been granted on sus- 
taining and opposing affidavits); 
Matter of Gall, 47 App. Div. 490, 62 
NYS 420; Kam v. Benjamin, 10 App. 
Div. 419, 42 NYS 99 [aff 158 Iv. Y. 
725 mem, 53 NE 1126 mem]. 

Or.—Tillamook City v. Tillamook 
Gounty, 57 Or. 558,109 P 577, 112, P 
1134. 

Tex.—Mundy v. Hart, (Civ. A.) 111 
SW 236. 

Cani=-Sun) suites Assuri.Co. va Ol 
Mottola Caney s. C191, 02d) CankOce 
Notes 154. 

[a] Judgment, order, or decree 
not by consent.—(1) Thus where, 
after plaintiff in replevin has recov- 
ered judgment for the delivery of 
certain staves, it is agreed that a 
defendant shall have credit on the 
assessed value thereof for the 
amount due him from plaintiff for 
making them, such agreement does 
not turn the judgment into a judg- 
ment by consent, so as to estop de- 
fendant from appealing therefrom. 
Dunham v. H. D. Williams Cooperage 
Go., 83 Ark. 395, 108 SW 386. (2) 
So, where the lower court, on de- 
fendant’s motion, struck out several 
items sued on, to which action plain- 
tiff excepted, and then, as the amount 
remaining was less*than three hun- 
dred dollars, and plaintiff and de- 
fendant both entertained a view that 
the co crt had no jurisdiction of the 
action, a judgment of dismissal was 
rendered in the following language: 
“Both plaintiff and defendant having 
admitted in open court that the court 
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McNamara, 
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has no jurisdiction of this action, it 
is, therefore, ordered... that the 
same be and is hereby dismissed,” it 
was held that plaintiff did not con- 
sent to the judgment in such sense 
that it was deprived of the right of 


appeal. Placer County v. Freeman, 
LAO NCA ISS, oN barO2ss (3) And 
where, in an action for breach of 


a contract of employment, plaintiff 
claimed the right to prove in full her 
damages for discharge, but on appeal 
from the justice of the peace the 
court, before any.evidence had been 
introduced, ruled that she could not 
make proof of damages later than the 
date of trial in the justice’s court, 
to which exception was duly taken, 
it was held that it could not be 
claimed that the subsequent verdict 
and judgment were by consent and 
therefore not appealable. Webb v. 
Depew, 152 Mich. 698, 116 NW 560, 
125 AmSR 431, 16 LRANS 818. 

[b] Consenting that the court 
may determine attorney’s fees is not 
an agreement that the finding in 
relation thereto shall be conclusive. 
Abel Guardianship, 147 Wis. 467, 133 
NW 583. 

{c] That the decree is marked 
“QO. K.” by defendant’s attorney be- 
fore it is recorded merely approves 
the form of the entry as embodying 
the court’s decision, and does not 
estop defendant on appeal from ques- 
tioning the correctness of any ruling 
of law made therein. Moore v. Cran- 
dall, 148 Iowa 25, 124 NW 812, 1490 
AmSR 276. 

[d] Vacation and resigning of de- 
cree.—A consent that a decree there- 
tofore signed be vacated and resigned 
as of the date on which resigned does 
not constitute such resigned decree 
a consent decree so as to estop excep- 
tions thereto. Potts v. Prior, 131 Ga. 
193; G2 551 77. 

[e] Decree dismissing bill.—The 
right to appeal from a final decree 
dismissing a bill at the end of the 
time specified in an order sustain- 
ing a demurrer thereto, and granting 
leave to amend, is not waived by 
electing to stand on the bill as it 
was, instead of amending it within 
the time limited. Woodward v. Mc- 
ts Zee 106) Hed.2 (a8; 45 "COX: 
02. 

[f] -Refusing offer of new trial.— 
(1) The fact that a proposal of plain- 
tiff to consent to set aside a verdict 
he has obtained is refused by de- 
fendant does not in any manner af- 
fect the right of defendant as a liti- 
gant. Illinois Cent. R. Co. v. King, 
69 Miss. 852, 13 S 824. (2) And the 
fact that a party declines an offer 
of a new trial, on the terms that he 
pay the costs, does not estop him 
from prosecuting error to reverse the 
judgment on the ground of improper 


instructions. Wiley v. Brimfield, 59 
Tll. 306. ; 
{g] By withdrawing a motion to 


amend upon the announcement by 
the court that the motion will be 
permitted only on the condition that 
a continuance be granted to defend- 
ant, a party does not waive his right 
to question the judgment. Collett v. 
Northern Pac. R. Co., 23 Wash. 600, 
63 P 225. 

[h] Correction of order by con- 
sent.—An order which by stipulation 
is corrected so as to truthfully show 
the ground on which it is based is 
not an order entered by consent so as 


to prevent appeal. Matter of Glen- 
side Woolen Mills, 92 Hun 188, 36 
NPGS) wes 

[i] Besettled order.—Where a no- 


tice of appeal states that it is from 


(iC. JIey VCRs 


judgment, order, or decree will not preclude him 
from appealing from a subsequent judgment, order, 
or decree not covered by his consent,’* or from rais- 
ing objections on an appeal to which his consent 
does not’ extend.”° 
conform to the consent;7 and consent of plaintiff 
to judgment for some of the items sued for does 


The judgment or decree must 


“an order of January 27, 1903, as re- 
settled by order of March 24, 1903,” 
the resettled order is the one ap- 
pealed from; and, where it states that 
it was granted on sustaining and op- 
posing affidavits, there is nothing to 
support the contention that the order 
is not appealable because entered by 
consent. Matter of Post, 85 App. Div. 
611 mem, 82 NYS 1079. 

[ij] Agreement for determination 
of issues in vacation.—In a suit for 
an accounting and to recover money 
collected as road taxes, an agreement 
between the parties, not that the 
court shall give a decree for either 
party, but that it may determine the 
issues during vacation, does not pre- 
clude an appeal from the findings, 
under Ballinger & C. Comp. St. § 548, 
forbidding an appeal from a judg- 
ment or decree rendered by consent 
or on default. DMillamooky'Cityawive 
Tillamook County, 57 Or. 558, 109 P 
yi, akalee i Palka 

[k]. An agreement in a mortgage 
authorizing a decree in case of de- 
fault is only a consent to dispense 
with the intermediate proceedings in 
order to facilitate a decree; not that 
the decree shall be binding at all 
hazards. “It is certainly his privi- 
lege to see, that the decree adopts 
the terms of the mortgage.’ If it 
were not so, the mortgagor would be 
precluded from showing that no de- 
cree ought to pass upon a case made 
by the petition and mortgage, how- 
ever defectively the allegations and 
the case may be stated. Williams v. 
Williams, 7 Gill (Md.) 302, 306 (con- 
struing Acts [18838] ¢ 181). 

[1] Unauthorized agreement by 
attorneys.—Under a statute provid- 
ing that every party aggrieved by a 
judgment may appeal therefrom, a 
plaintiff is entitled to appeal from a 
judgment entered in his favor over 
his protest on an agreement in writ- 
ing signed by the attorneys of the 
parties for a less sum than he 
claimed he was entitled to recover. 
Preston v. Henshaw, 192 Mass. 34, 77 
NE 1158. 

Acquiescence in or recognition of 
judgment, order, or decree see supra 
§ 536 et seq. 

Procuring, preparation, or entry of 
formal judgment, order, or decree see 
infra § 548. 

74. Livingston v. Woodworth, 15 
How. (U. 8S.) 546, 14 L. ed. 809 (hold- 
ing that the consent of a defendant 
in equity to a decree for a perpetual 
injunction and an account does. not 
prevent him from appealing from @ 
subsequent decree of the court as to 
the amount for which he shall ac- 
count). 

75. Banbury v.. Arnold, 91 Cal. 
606, 27 P 934 (holding that the fact 
that appellant’s demurrer was over- 
ruled by consent does not preclude 
him from attacking the judgment 
upon the ground that it rests upon a 
complaint inherently defective) ; 
Wright v. Hollywood Cemetery Corp., 
112 Ga. 884, 38 SE 94, 52 LRA 621. 

[a] Upon a ruling limiting the 
right of recovery, plaintiffs, by con- 
senting to a verdict for a certain 
amount as proper under the ruling of 
the court, do not lose their right to 
except to the order of the court strik- 
ing out the part of their petition 
claimed further damages. 
Wright v. Hollywood Cemetery 


76. Sprowl v. Stewart, 19 La. Ann. 
433 (holding that the general rule 
does not apply in the case of an ap- 
peal from a judgment which was nat 
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not bar an exception and appeal because of the 
court’s disallowance of other items.77 It is not 
necessary, however, in order that the general rule 
may apply, that the judgment or decree shall be in 
form a judgment or decree by consent, but it is suffi- 
cient if it is so in substance.7® The fact of consent 
need not appear from the judgment or decree.’® 

Judgment on award of arbitrators. A motion to 
dismiss an appeal from a judgment based on an 
award of arbitrators on the ground that the judg- 
ment was a consent judgment cannot be sustained, 
since consent to submit one’s differences to arbitra- 
tors is not consent to acquiesce in everything done 
under the submission.®® And in Pennsylvania, un- 
der the Compulsory Arbitration Law, an award ‘‘by 
consent of parties’? means nothing more than that 
the arbitrators shall make an award, and does not 
preclude the right of appeal.$* 

Violation of statute. The general rule that a 
judgment by consent is not appealable does not 
apply in a case in which the agreement and the 
judgment are in contravention of the positive pro- 
visions of a statute.*? 

Void consent judgment or order. But it has been 
held that, although a consent judgment or order is 
void for want of authority to render or make the 
same, no appeal will lie therefrom, the proper rem- 
edy being to move the court to set it aside and then 
appeal from his order denying such motion.** 

Not authorized by pleadings. The rule has also 
been applied to consent orders not authorized by 
the pleadings.** 


rendered as authorized by the agree- 
ment). And see Darraugh vy. Black- 
ford, 84 Va. 509, 5 SE 542. 


Coldw. (Tenn.) 


APPEAL AND 


Bake 
Blackford, 84 Va. 509, 5 SE 542; Rose 
v. Brown, 17 W. Va. 649. 


ha 


ERROR 


Effect of fraud. And it has been held that the 
rule applies notwithstanding the judgment was pro- 
cured by fraud, the remedy in such case being by 


application to the court or an independent suit or, 


proceeding to have it set aside.®° 

[§ 547] (2) Confession of Judgment, Voluntary 
Nonsuit or Dismissal, or Default. As a general rule, 
because of defendant’s consent thereto, a judgment 
by confession does not admit of an appeal, and 
cannot be reviewed on writ of error,’® except where 
the legality of the right to enter judgment is in- 
volved and in certain other exceptional cases.27 As 
we have seen, the general rule is that an appeal 
cannot be taken from a voluntary nonsuit or dis- 
missal,8& and in many jurisdictions a party cannot, 
save under exceptional circumstances, appeal from 
a judgment or decree which he has permitted to 
be taken against him by default.*® 

[§ 548] (3) Procuring, Preparation, or Entry 
by Appellant. Although a party who voluntarily 
procures the rendition or entry of a judgment, or- 
der, or decree is generally deemed to consent 
thereto and cannot. appeal or bring error to re- 
verse the same,°? a motion or stipulation for, or 
consent to, the mere formal entry of a judgment, 
order, or decree in conformity with a previous 
finding of fact and law or decision of the court 
is not a consent to the judgment, order, or decree, 
so as to constitute a waiver of the right of ap- 
peal, as such entry is necessary to a hearing in 
the appellate court.®1 The mere fact. that appel- 
lant’s counsel prepared the judgment or finding 
sented to submit to the court, with- 


out argument, his motion for a new 
trial); Stevenson v. Matteson, 13 


Darraugh vy. 


But com- 
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77. Wright v. Hollywood Ceme- 
tery Corp., 112 Ga.’ 884, 38 SE 94, 52 
LRA 621 (holding that where, upon 
the hearing of a demurrer to a peti- 
tion, the court passed an order jn 
effect striking a portion thereof, and 
limiting plaintiff’s right of recovery 
to specified items, their right to ex- 
cept to such order was not lost be- 
cause they consented to so much of a 
verdict which the court directed in 
their favor as related to the amount 
they were entitled to recover upon 
such items). 

78. Martin v. Houck Music Co., 
79 Ark. 95, 94 SW 932. 

79. Martin v. Houck Music Co., 79 
Ark. 95, 94 SW 932; Crow v. Harri- 
son, 248 Ill. 462, 94 NE 4 (holding 
that, where consent to the entry of 
a decree in a partition suit is shown 
by the certificate of evidence, al- 
though not recited upon the face of 
the decree, it will be held a consent 
decree, and not reviewable). 

80. King v. King, 104 La. 420, 29 
205 


81. McClain v. Boyer, 84 Pa. 417. 

82. Ocobock v. Nixon, 6 Ida. 552, 
57 P 309 (construing Rev. St. § 1266, 
and holding that a judgment for 
plaintiff for the entire sum due on a 
usurious contract, although entered 
on stipulation of the parties, is ap- 
pealable under a statute which im- 
poses upon the court in such a case 
the duty of rendering judgment for 
the principal sum, less payments al- 
ready made, and for a penalty of a 
certain percentage for the use of the 
state). 

83. Monroe County Ct. v. Miller, 
132 Ky. 102, 116 SW 272 (consent or- 
der of circuit court fixing salary of 
county judge). 

84. Smith v. Lowery, 56 S. C. 493, 
35 SE 129 (holding that an appeal 
will not lie from an order appointing 
a receiver, entered by consent, al- 
though it was unauthorized by the 
pleadings). 

85. Jones v. McKenna, 4 Lea 
(Tenn.) 630; Jones v. Williamson, 5 


pare dictum in Floyd County y. Scott, 
19 Ind. A. 227, 49 NE 395. 

86. Ala.—Max J. Winkler Broker- 
age Co. v. Courson, 160 Ala. 374, 49 
S 341; Wilson v. Collins, 9 Ala. 127; 
McConnell v. White, Minor 112. 

Ill.—Hall v. Hamilton, 74 Ill. 437. 

Ind.—Lewis v. Brackenridge, 1 
Blackf. 112 (holding that a judgment 
by confession by the principal is 
conclusive against the bail). 


Mo.—St. Louis, ete., R. Co. v. Ev- 
a ete.,- Hire ‘Brick Co:' 15° Mo. A- 
36 Y.—Traffarn v. Getman, 3 NYS 

N. C—State v. Griffis, 117 N. C. 
709, 23 SH 164; Rush v. Halcyon 


Steamboat Co., 67 N. C. 47. 
Or.—Plinsky v. Nolan, 65 Or. 402, 
123002) al 


See also supra § 448. 
87. See supra § 448. 
88. See supra § 333. 
89. See supra § 449 et seq. 


90. See supra § 546 text and note 


91. U. S.—Butte, ete, Cons. Min. 
Co. v. Montana Ore Purchasing Co., 
121 Fed. 524, 58 CCA 634. 

“(ae ase v. Reynolds, 11 Ala. 
rie earaansicie Vv. Mekay, (37 Calt 

Conn.—Vincent v. McNamara, 70 
Conn. 332, 39 A 444, 

Ill.—Sehnert v. Schipper, 168 Ill. A. 
245; Chicago Bd. of Education v. 
Frank, 64 Ill. A. 367. 

La.—Randall v. New Orleans, etc., 
R. Co., 45 La. Ann. 778, 13 S 166. 

Mass.—Emery v. Seavey, 144 Mass. 
403, 11 NE 654. 

Minn.—Hall v. McCormick, 381 
Minn. 280, 17 NW 620; Everett v. 
Boyington, 29 Minn. 264, 13 NW 45; 
Warner v. Lockerby, 28 Minn. 28, 8 
NW 879. 

Mo.—Henry v. Gibson, 55 Mo. 570. 

Mont.—Wastl v. Montana Union R. 
Co., 13 Mont. 500, 34 P 844 (where 
defendant, knowing that his time for 
appeal was about to expire, con- 


Mont. 108, 32 P 291. 

Nebr.—Carlson v. Benton, 66 Nebr. 
486, 92 NW 600, 1 AnnCas 159. 

N. Y.—Fisher Co. v. Woods, 187 N. 
Y. 90, 79 NE 836; Skinner vy. Quinn, 
43 N. Y. 99; Matter of Gall, 47 App. 
Div. 490, 62 NYS 420; Kam vy. Benja- 
min, 10 App. Div. 419, 42 NYS 99 
[aff 158 N. Y. 725 mem, 53 NE 1126 
mem]; Smith v. Dittman, 16 Daly 
427, 11 NYS 769; Purdy v. Peters, 15 
AbbPr 160. 
fet C.—Johnson vy. Henagan, 11 S. C. 

Tex.—Rogers v. Burbridge, 5 Tex. 
Civ. A. 67, 24 SW 300 (holding that 
where defendants are nonresidents 
and have not appeared, and the only 
ground of jurisdiction is an attach. 
ment of their land, plaintiffs may 
appeal from a judgment of dismissal 
entered at their own request after 
the court has quashed the attach- 
ment, and on such appeal they may 
allege as error the quashing of the 
attachment). 

Wash.—Eby v. Larkin, 53 Wash. 
454, 102 P 236; Loveday vy. Parker, 
50 Wash. 260, 97 P 62. 

Wis.—Jones v. Davis, 22 Wis. 421; 
Vandyke v. Weil, 18 Wis. 277. 

See also supra § 548. 

Compare however U. S. v. Babbitt, 
104 U. S. 767, 26 L. ed. 921. 

[a] Moving for judgment after 
sustaining of demurrer.—That plain- 
tiff, to whose complaint a demurrer 
has been sustained, moves for a final 
judgment thereon does not convert 
such judgment into a consent decree 
from which he cannot appeal. Vin- 
cent v. McNamara, 70 Conn. 332, 39 
A 444, 

[b] Consent to overruling of mo- 
tion for new trial. Where the party 
against whom 4 verdict and judg- 
ment have been rendered applies fora 
new trial, but, on the filing of a writ- 
ten consent thereto by the opposite 
party, requests the court to overrule 
his motion, stating that it is made 
pro forma in order to obtain an ap- 
peal, he will not thereby preclude 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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does not affect the right of appeal from it.°? 

[§ 549] e. Compliance with Judgment, Order, 
or Decree—(1) Involuntary Payment, Performance, 
The involuntary payment, per- 
formance, or satisfaction of a judgment, order, or 
deeree does not affect the right of appeal.®* 

(2) Voluntary Payment, Performance, 
In some jurisdictions it has been 
held that the voluntary payment, performance, or 
satisfaction of a judgment, order, or decree is a 
waiver of the right to maintain an appeal or writ 


or Satisfaction. 


[§ 550] 
or Satisfaction. 


himself from relief on the appeal 
where the circumstances of the case 
show that his object was to prevent 
the delay which would result from a 
new trial, and to obtain, aS soon as 
possible, a final decision by the ap- 


pellate court. Watt v. Rice, 1 La. 
Ann. 280. 
{c] Having obtained a confirma- 


tion of a commissioner’s report of 
appraisal of the value of easements 
taken for its benefit, an elevated rail- 
way is not thereby estopped, under 
N. Y. Laws (1875) c¢ 606, prescribing 
proceedings to be taken by elevated 
railway companies to acquire title to 
lands, from taking an appeal from 
the order confirming such report, in 
order to obtain. a further hearing. 
Matter of Metropolitan El. R. Co., 
13 NYS 367. 


92. Crayeraft v. Duncan, 6 KyL 
651. 
[a] The fact that appellant pre- 


pared the findings and conclusions of 
law by the direction of the trial court 
after the announcement of a decision 
adverse to him does not estop him 
from taking exceptions to the con- 
elusions. Frank L. Fisher Co. v. 
Woods, 187 N. Y. 90, 79 NE 836, 12 
LRANS 107. 

[b] Marking the judgment “O. K.” 
—Moore v. Crandall, 146 Iowa, 25, 124 
NW 812, 140 AmSR 276 supra § 546 


note 73 fel. 

93. .U. S.—O’Hara v. McConnell, 
93 U.S. 150, 23 L. ed. 840. 

Ala.—Nixon Vv. Bolling, 145 Ala. 
277, 279; 40 S210 [eit Cyc]. 

Cal. —Sunset Lumber Co, vy. Bach- 
elder, 167 Cal. 512, 140 P 35; Buckeye 
Refining Co. v. Kelly, 163 Cal. 8, 124 
P 536, AnnCas1913E 840; Yndart v. 
Den, 125 Cale Shu baa: 761; Kenney v. 
Parks, 120 Cal. 32, Gyrgl 22 40; Ramsbot- 
tom v. Fitzgerald, 6 Cal. Unrep. Cas. 
214... 5) eb 984: 

Fla.—Burrows v. Mickler, 22 Fla. 
572, 1 AmSR 217. 

Ga.—Richmond, etc. R. Co. v. 
Buice, 88 Ga. 180, 14 SE 205; Toole v. 
Davis, 13 Ga. A. 122, 78 SE "865. 

Ind.—Union Tract. Co. v. Basey, 
164 Ind. 249, 73 NE 263; Cleveland, 
ete., R. Co. v. Nowlin, 163 Ind. 497, 
72 NE 257. 

Iowa.—Bibler v. Hamilton County, 
162 Iowa 1, 142 NW 1017; Schoonover 
Vv. Osborne, 79 NW 372; Gilbert v. 
Adams, 99 Iowa 519, 68 NW. 883; 
Burrows v. Stryker, 45 Iowa 700: 
Grim v. Semple, 39 Iowa 570. 

Kan.—Auld v. Kimberlin, 7 Kan. 


601. 
La.—Verges v. Gonzales, 33 La. 


Ann, 410; Johnson vy. Clark, 29 La. 
Ann. 762; Prentice v. Chewning, i 
Roba 


Mich.—Hanaw v. Bailey, 83 Mich. 
24, 46 NW 1039, 9 LRA 801; Watson 
v. Kane, 31 Mich. 61. 

Mo.—Lumaghi v. Abt, 126 Mo. A. 
221, 103 SW 104. 

Nebr.—Green v. Hall, 43 Nebr. 275, 
61 NW 605, 47 AmSR 761. 

N. Y.—Brown v. New York, 9 Hun 
587. 

N. D.—Signor -v. Clark, 13 N. D. 35, 
99 NW 68. 

Ss. C.—State v. Young, 66 S. C. 115, 
44 SE 586 (compulsory compliance 
with writ of mandamus). 

Ss. D.—wWhittaker v. Deadwood, 12 
Seb. B08, 82 NW 202. 

Tenn.— Wright v. Knoxville Liv- 
ery, ete. Co., (Ch: A.) 59 SW. 677; 
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or the effect of 


Peabody v. Fox Coal, etc., Co., (Ch. 
A.) 54 SW 128. 
Tex.—Cravens v. Wilson, 48 Tex. 


321; People’s Cemetery Assoc. v. 
Oakland Cemetery Assoc, 24 Tex. 
Civ. A. 668, 60 SW 679. 
Wash.—Hindman v. Boyd, 42 Wash. 
17, 84 P 609; Warren vy. Chehalis 
County, 41 Wash. 698, 82 PB 1097; 
Ogden v. Chehalis County, 41 Wash. 
45, 82 P 1095; Dodds v. Gregson, 35 
Wash. 402, ITP 791; Duggan v. 
Smith, 27 Wash. 702, 68 ’P 356. 
Wis.—Eastlund v. Armstrong, 117 
Wis. 394, 94 NW _ 301; Hixon v. 
Oneida County, 82 Wis. 515, 52 NW 
445; Chapman vy. Sutton, 68 Wis. 657, 
32 NW 683; Pratt v. Page, 18 Wis. 
B. C.—Consolidated R. Co. v. Vic- 
toria, 5 B. C. 266. 
‘Whether payment or performance 
is involuntary see infra § 550. 
94. Ga.—Morris v. Wofford, 114 
Ga. 935, 41 SE 56 (compliance with 
order requiring party to elect be- 
tween his motion for a new trial and 
motion in arrest of judgment). 
Iowa.—Evans v. Noble, 107 NW 
1105; Hintrager v. Mahoney, 78 Iowa 
537, 43 NW 522, 6 LRA 50; Hipp v. 
Crenshaw, 64 Iowa 404, 20 NW 492; 
Borgalthous vy. Farmers’, etc., Ins. 
Co., 36 Iowa 250. 
' Kan.—Round vy. Land, etce., 
Kane s947 01420 NP 292): i 


meaux v. West, 78 Kan. 404, 97 P 
381; Waters v. Garvin, 67 Kan. 855, 
13 P 902; “York v. Barnes, 58 Kani 
478, 49 P 596; State v. Conkling, 54 
Kan. 108, 37 P 992, 45 AmSR 270 and 
note; Wolf v. McMahon, 26 Kan. 
141. 

La.—Drew v. Creditors, 49 La. Ann. 
1641, 22 S 956 (in this state the stat- 
ute expressly prohibits an appeal by 
a.party against whom judgment has 
been rendered, where “he has ac- 
quiesced in the same by executing it 
voluntarily”); Grover’s Succ., 49 La. 
Ann. 1050, 22 S 313; State vy. *Burthe, 
39 La. Ann, B25, 1 s 652; Powell v. 
Hernsheim, 37 la. Ann, 581; Stinson 
v. O’Neal, 32 La. Ann. 947; David v. 
East Baton Rouge, 27 La. Ann. 230; 
Prentice v. Chewning, 6 Rob. 163; 
Block v. Fontenot, 2 McG. 113. And 
see Smith v. Huie-Hodge Lumber Co., 
129 La. 28, 55 S 698. Compare Kling 
v. Sejour, 4 La. Ann. 

Mo.—Hiler v. Cox, 210 Mo. 696, 109 
SW 679; King v. Campbell, : 107 Mo. 
A. 496, 81 SW 635. 

Mont.—In re Black, 32 Mont. 51, 
79 P 554. 

N. M.—Alarid v. Romero, 5 N. M. 
5225 2D uP 188. 

N. C.—Cowell v. Gregory, 130 N. C. 
80, 40 HE, 849 (Douglas, J., dis.). 

N. INR (1Dh 
SOs 99° “NW 68; Rolette "County Ve 
Pierce County, ’8 N. D. 613, 80 NW 
804. 

R. I.—Sager v. Moy, 15 R. I. 528, 
9 A 847. 

Tex.—Norris Impl. Co. v. Ogden, 
(Civ. A.) 147 SW 279 [cit Cyc as to 
prevailing rule to the contrary, infra 
note 96]; Tutt v. Morgan, 18 Tex. 
Civ. A. 627, 42 SW 578, 46 SW 122; 
Payne v. State, 12 Tex. A. 160. And 
see dictum Cravens v. Wilson, 48 
Tex. 321; People’s Cemetery Assoc. v. 


Oakland Cemetery Assoc., 24 Tex. 
Civ. A. 668, 60 SW 679. 
Can.—Schlomann v. Dowker, 30 
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of error to reverse the same,®* even though it is 
stipulated or agreed between the parties that, in 
case of a reversal on appeal, the amount paid shall 
be repaid, as this does not serve to keep a judg- 
ment aiive for the purpose of review.®® 
vailing rule, however, is that even a voluntary com- 
pliance with the judgment or decree of the court 
by payment or performance, is no bar to an ap- 
peal or writ of error for its reversal, particularly 
where repayment or restitution may be enforced, 


The pre- 


compliance may be otherwise un- 


can S. C. 323, 20 CanLTOccNotes 

[a] Security for costs.—A party 
cannot appeal from an order requir- 
ing security for costs, where he has 
acquiesced in the order by executing 
or attempting to execute the secur- 
ity. Grover’s Succ., 49 La. Ann. 1050, 
22 S 313. 

[b] Decree for restitution of real 
estate.—A purchaser who, before the 
issuance of an execution to evict him, 
surrenders possession in accordance 
with a decree canceling the contract 
of sale and ordering restitution to the 
vendor and execution to evict the 
purchaser, waives his right to prose- 
cute error. Comeaux v. West, 78 Kan. 
404, 97 P 381. 

[c] Payment by garnishee.—(1) 
A garnishee who voluntarily pays a 
judgment rendered against him can- 
not afterward appeal. Borgalthous 
v. Farmers’, etc., Ins. Co., 36 Iowa 
250. (2) But payment by a garnishee 
into court of the amount of the judg- 
ment entered against him, as per- 
mitted by statute, does not affect de- 
fendant’s right to appeal, ever 
though defendant allows such pay- 
ment to be made without protest. 
Eastlund v. Armstrong, 117 Wis. 394, 
94 NW 301. 

[d] Other illustrations of waiver 
by voluntary payment, performance, 
or compliance: (1) Making a cession 
of property to creditors in compliance 
with an order therefor. Drew v. 
Creditors, 49 La. Ann. 1641, 22 S 956. 
(2) Attaching an abstract ‘of title to 
a plat in compliance with an order in 
a suit to compel the county auditor 
to receive and file the plat. Evans 
v. Noble, (lowa) 107 NW 1105. (38) 
Compliance with order sustaining a 
motion to make a _ pleading oe 
definite and _ certain. Winfrey 
Clapp, 86 Kan. 887, 122 P 1055. ey 
A judgment declaring a tax deed in- 
valid, but requiring defendant to pay 
a sum adjudged to be a lien on the 
land for taxes paid by the purchaser, 
having been rendered, and defendant 
having paid the amount into court for 
the use of plaintiff, he cannot there- 
after prosecute a petition in error to 
reverse the judgment requiring the 
payment of such taxes. York v. 
Barnes, 58 Kan. 478, 49 P 596. 

{e] An intervener, paying a judg- 
ment enforcing a _ landlord’s_ lien, 
claiming ownership of personal prop- 
erty on which the lien was sought tu 
be established, is not entitled to ap- 


peal. Norris Impl. Co. y. Ogden, 
(Tex. Civ. A.))147 SW. .279: 
[f] Application of deposit in 


court in part payment.—Where de- 
fendant admits an indebtedness to 
plaintiff, and alleges a tender, and 
deposits the amount in court, and 
after the rendition of a judgment in 
plaintiff's favor in excess of such 
sum the deposit is applied by the 
court as a payment pro tanto; but a 
substantial portion of the judgment 
is left unpaid, and thereafter defend- 
ant’s motion to satisfy the judgment, 
which is contested by plaintiff, is de- 
nied, there is no satisfaction of the 
judgment, so as to preclude defend- 
ant from taking an appeal therefrom. 
yedan v. Smith, 27 Wash. 702, 68 P 


Payment of fine see infra note 1. 
BO, v. Garvin, 67 Kan. 855, 
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done, in ease of a reversal.*® 


96. U. S.—Dakota County v. Glid- 
den, 113 U. S. 222, 5:SCt 428,28) L. 
ed. 981; O’Hara v. McConnell, 93 U. S. 
150, 23 L. ed. 840 (making of convey- 
ance as ordered by a decree in equity 
does not bar appeal); Hoogendorn v. 
Daniel, 202 Fed. 431, 120 CCA 537. 

Cal.—Patterson v. Keeney, 165 Cal. 
465, 132 P 1043, AnnCasi914D 232 
(dist Morton v. Tulare County Super. 
Ct., 65 Cal. 496, 4 P 489, which was a 
certiorari case]; Warner Bros. Co. v. 
Hréeud, 1sisyCale 639, 763) 2 lorie 82 
AmSR 400. 

Tll.—Lott v. Davis, 262 Ill. 148, 104 
NE 199; Armstrong vy. Douglas Park 
Bldg. Assoc., 176 Ill. 298, 52 NE 886; 
Markley v. Chicago, 167 Ill. 626, 48 
NE 1056; Kuttner v. Haines, 135 Ill. 
382, 25 NE! 752,25 AmSR- 370%, Page 
v. Peo., 99 Ill. 418; Hatch v. Jacob- 
son, 94 Ill. 584; Richeson v. Ryan, 14 
Ill. 74, 56 AmD 493; O’Neill v. Chi- 
cago, 169 ll... A. 546;, Springer v. 
Merchants’ Nat. Bank, 67 Ill. A. 317. 

Ind.—Prineeton Coal, etc., Co. v. 
Gilmore, 170 Ind. 366, 83 NE 500; 
Cleveland, etce., R. Co. v. Nowlin, 163 
Ima; A497, 499), 72) NEY 25 7p fieite Cy edit 
Belton v. Smith, 45 Ind. 291; Hill v. 
Starkweather, 30 Ind. 434; Dicken- 
sheets v. Kaufman, 29 Ind. 154; 
Armes v. Chappel, 28 Ind. 469. . 

Ky.—Nashville, ete, R. Co. v. 
Bean, 128 Ky. 758, 109 SW 323, 33 
Kyl 114, 129 AmSR 333; Pike. v. 
Wathen, 78 SW 1387, 25 KyL 1264; 
Shannon v. Padgett, 71 SW 487, 24 
KyL 1281; Figg v. Richardson, 5 Kyl 
510. 

Nev.—State v. Pray, 30 Nev. 206, 
219, 94 P 218 [cit Cyc]. 

N. J.—Peer v. Cookerow, 14 N. J. 
Eq. 361. 

N. Y.=Hayes v. Nourse, 107_N. Y. 
577, 14 NE 508, 1 AmSR 891; Peyser 
v. New York, 70 N. Y. 497, 26 AmR 


624; Lindenborn v. Vogel, 131 App. 
Dive 5, 115 NYS, 9625 | Mchivitt) v. 


Maass, 64 App. Div. 382, 72 NYS 158; 
Schermerhorn v. Wheeler, 5 Dgly 
472; Empire Hardware Co. v. Young, 
27 Mise. 226, 57 NYS 753; Perry ‘v. 
Woodbury, 17 NYS 530; Wells -v. 
Danforth, CodeRepNS 415. 
Oh.—Rittsburgh, etce., R. Co. v. 
Martin, 53 Oh. St. 386, 41 NE 690; 
Alban vx Evans, 2 Oh. Dec. (Re- 
print) 298, 2 WestLMonth 326. 
Or.—Hilers Piano House v. Pick, 
58 Or. 54, 113 P 54; Moores v. Moores, 
36 Or. 261, 59 P 327; Edwards v. Per- 
kins, 7 Or., 149. 
Wash.—Hartson v. Dale, 9 Wash. 
379, 37 P 475; Chambers v. Hoover, 3 
Wash. 7.208 132 905: 
Wis.—Chapman v. Sutton, 68 Wis. 
657, 32 NW 6838; Sloane v. Anderson, 
57 Wis. 128, 13 NW 684, 15 NW 21; 
Mann v. Adtna Ins. Co., 38 Wis. 114; 
Pratt v. Page, 18 Wis. 337. 
Ont.—Phillips v. Belleville, 10 Ont. 
L. 178, 5 OntWR 129. 
{a] By garnishee.—Dodds v. Greg- 
son, 35 Wash. 402, 77 P 791; Hastlund 
v. Armstrong, 117 Wis. 394, 94 NW 


301. 
{b] Pending appeal.—Belton  v. 
Smith, 45 Ind. 291; Perry v. Wood- 


bury, 17 NYS 530. 

{c] Stipulation.—By paying mon- 
ey to plaintiff under a judgment 
against it and several other defend- 
ants, a city does not preclude itself 
from appealing where it is stipulated 
that, if any of the parties shall ap- 
peal, and, upon final adjudication, it 
shall appear that the city should not 
have made such payment, the city 
shall be repaid. Indianapolis v. In- 
dianapolis Light, etc., Co., 
396, 95 NE 246. 


And it has further 
been held that it is immaterial whether the money 
paid can be recovered back or not, since the er- 
roneous judgment is itself an injury from which 
the law will presume damages.%? 
does not apply, and an appeal or writ of error will 
be barred, where the payment or performance is by 
way of compromise or agreement to settle the con- 
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But this rule 


[d] Right of attorney to costs.— 
An appeal from a judgment which 
has been subsequently settled, and of 
which satisfaction has been acknowl- 
edged, will not be heard by the court 
merely to protect the rights of the 
respondent’s attorney to costs. Cock 
v. Palmer, 29 N. Y. Super. 658. 

{e] The mere promise of the un- 
successful party to pay the amount 
of money for which he was found 
liable does not estop him from ap- 
pealing from the judgment. Hatch 
V., Jacobson, . 945 Tl] 584-sParkss ve 
Doty, 13 Bush (Ky.) 727; Goodridge 
v. Ross, 6 Metc. (Mass.) 487; Dyett 
v. Pendleton, 8 Cow. (N. Y.) 325. 

[f] In an action to enjoin the col- 
lection of taxes levied under an un- 
constitutional act, the payment of 
such taxes after the dissolution of 
the injunction on final hearing does 
not -prevent plaintiff from prosecut- 
ing error to test the validity of the 
act, when by its provisions other 
taxes are to be levied for one or more 
years. Pittsburgh; -.ctCrasgktrnheCOmive 
Martin, 53 Oh. St. 386, 41 NE 690. 

97. Lott v. Davis, 262 Ill. 148, 104 
NE 199. 

98. U. S.—Little v. Bowers, 134 
U.S) 547, 10 SCts620,.33,) 1. ed. 1016: 
Dakota County v. Glidden, 113 U. S. 
222, 5 SCt 428, 28 L. ed. 981. 

Ala.—Garner v. Prewitt, 32 Ala. 13. 

Cal.—Warner Bros. Co. v. Freud, 
131, Cal. 644, 63 P1017, 82. AmSR 
400; Martinez Bank v. Jahn, 104 Cal. 
OS) FOO mee 

Ind.—Kaufman v. Dickensheets, 30 
Ind. 258, 95 AmD 694; Clinton Coun- 
ty v. Clark, 43 Ind. A. 499, 87 NE 
1059. 

Kan.—Newman v. Lake, 70 Kan. 
848, 79 P 675. 

N. Y.—Perry v. Woodbury, 17 NYS 
Be), Wells v. Danforth, 1 CodeRepNS 

Oh.—Friedlander v. Avondale, 8 
Oh. Cir. Ct. 608, 4 Oh. Cir. Dec. 375. 

See infra § 550. 

[a] Payment by assignee for ben- 
efit of creditors.—Where, after judg- 
ment against the assignee of an in- 
solvent debtor, in an action by him 
to set aside a mortgage given by the 
debtor, the assignee, in good faith 
and upon the advice of counsel, sold 
the mortgaged property by permis- 
sion of the mortgagee, and applied 
the proceeds on the mortgage debt, 
and the mortgage was then dis- 
charged, it was held that the right 
of appeal was thereby waived by the 
assignee and the creditors whom he 
represented. Ray v. Hixon, 90 Wis. 
39, 62 NW 922, 48 AmSR 899. 

[b] Such an agreement ought to 
be clearly established, and not made 
out by way of inference. Sloane vy. 
Anderson, 57 Wis. 123, 18 NW 684, 15 
NW 21. 

[ec] An agreement that if the time 
of payment should be extended, de- 
fendant would pay the amount, can- 
not be considered as so far volun- 
tary as to operate as a release of er- 
rors. Hatch v. Jacobson, 94 Ill. 584. 

[d] Conclusive proof that settle- 
ment was voluntary is necessary. 
Plano Mfg. Co. v. Rasey, 69 Wis. 246, 
34 NW 85. 

[e] Payment waives the right of 
appeal where defendant declares his 
desire to finally adjust the contro- 
versy. Cowell v. Gregory, 130 N..C. 
80, 81, 40 SE 849 [quot Cyc]. 

99. Colo.—Hawthorne y. Hendrie, 
etc., Mfg., etc., Co., 50 Colo. 342, 116 
P22. 

D. C.—Macfarland vy. Poulos, 32 
App. 558. 


[§ 550 


troversy;°® where it is under such circumstances 
as to amount to a confession or recognition of the 
correctness and validity of the judgment, or to an 
acquiescence therein;®® or where the judgment, or- 
der, or decree appealed from is of such a nature 
that the compliance therewith leaves nothing upon 
which a judgment of reversal can operate, so that 
only a moot question remains;' unless, in some 


Tll.— Williford v. Williford, 162 Ill. 
A. 24 (compliance with an order di- 
recting payment of temporary ali- 
mony and solicitors’ fees in a divorce 


suit). 
aROW Gir rN de ‘vv. Noble, 107 NW 
1105. 
Wee ne v. McMahon, 26 Kan. 


Mo.—Hiler v. Cox, 210 Mo. 696,109 
SW 679; Plogstart v. Rothenbucher, 
37 Mo. 452. See also Gilstrap v. 
Felts, 50 Mo. 428. 

N. Y.—Jouda v. Kaplan, 84 NYS 
863 (where defendant’s admission of 
the indebtedness and payment of the 
judgment was held to render his ap- 
peal without merit, and the judgment 
was affirmed). 

N. C.—Cowell v. Gregory, 130 N. C. 
80, 40 SE 849. 

Or.—Elwert v. Marley, 53 Or. 591, 
SIME RS Sipe LOL, PRO noo eas Umoo Oe 

Wyo.—Diefenderfer v. State, 13 
Wyo. 387, 80 P 667 [mod reh 14 Wyo. 
S02 6830 Ea O91. 

And see supra §§ 536, 542. 

[a] Condemnation proceedings.— 
Where the commissioners, after con- 
firmation of an award of damages in 
favor of property owners and an as- 
sessment of benefits ‘against lands of 
other owners, in a street extension 
proceeding, pay the amount awarded, 
collect the benefits assessed, and take 
possession of the condemned land, 
they have no right of appeal from 
the order of confirmation. Macfar- 
land v. Poulos, 32 App. (D. C.) 558. 

1. U. S.—American Book Co. v. 
Kansas, 193 U. S. 49, 24 SCt 394, 48 
L. ed. 613 (compliance by a foreign 
corporation with a judgment of the 
highest state court ousting it from 
doing business in the state until it 


should satisfy the requirements 
which the state laws exacted of such 
corporations); Singer Mfg. Co. v. 


Wright, 141 U. S. 696, 12 SCt 103, 35 
L. ed. 906 (payment of taxes; follow- 
ing next case); Little v. Bowers, 134 
UTS. 547-10 SCt 6207 33 ed 10te 
(holding that the fact that a party 
at the time of making a payment of 
taxes filed a written protest did not 
make the payment involuntary, so as 
to entitle him to recover them back, 
and that he could not appeal from 
the judgment affirming their assess- 
ment); San Mateo County v. South- 
erm: PacwR. Cos IG uentis: sloc momo eer 
317, 29 L. ed. 589; Dakota County v. 
Glidden, 113 U. S. 222, 5 SCt 428, 28 
L. ed. 981; Meyers v. Cheesman, 174 
Fed. 783, 98 CCA 491. 

Cal.—Moore v. Morrison, 130 Cal. 
80, 62 P 268; San Diego School Dist. 
v. San Diego County, 97 Cal. 438, 32 
Pools Peo w. Burns..sy Cal, o4oyeL 
P 540; Morton v. Tulare County Su- 
per. Cty 65 (Cali 49654 se e295 

Colo.—Hawthorne vy. Hendrie, etc., 
Mfg., etc.; Co., 50 Colo. 342, 116 P 122. 

Ida.—Board of County Comrs, v. 
Bassett; 14 Tdas 324, 9327, 293.) P eae 
[cit Cyc]. 

Ind.—State v. Kamp, 111 Ind. 56, 11 
NE 960; Monnett v. Hemphill, 110 
Ind. 299, 11 NE 230; Clinton County 
v. Clark, 43 Ind. A. 499, 87 NE 1059. _ 

JIowa.—Klinkle v. McClintock, 93 
NW 86; Borgalthous v. Farmers’, etc., 
Ins. Co., 36 Iowa 250. 

Kan.—Knight v. Hirbour, 64 Kan. 
563, 67 P 1104; Fenlon v. Goodwin, 35 
Kan. 123, 10 P 553. 

La.—Ascension Parish Roman 
Catholic Church vy. Perché, 39 La. 
Ann. 223, 1 S 543; De Hgana’s Succ., 
18 La. Ann. 59; Flower’s Succ., 3 La. 
Ann. 292. See also Drew v. Cred- 
‘itors, 49 La. Ann. 1641, 22 S 956. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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jurisdictions, such right was specially reserved.? 
The partial voluntary execution or performance 
of a judgment or decree will have the same effect 
in barring an appeal as complete execution or per- 
formance, if it is of such a character as to con- 
stitute an acquiescence in the judgment or decree 
or a recognition of its validity,? but not other- 
Payment of an uncontested amount does 
not constitute an acquiescence in the judgment, so 
as to authorize dismissal of an appeal.® 
party is required to do two or more disconnected 
acts, the performance of a portion of them only 


wise.* 


Mass.—Wirth v. Wirth, 181 Mass. 
541, 68 NE 917; Stone v. Davis, 14 
Mass. 360. 

Mont.—State v. Napton, 10 Mont. 
369, 25 P 1045; Barber v. Briscoe, 8 
Mont. 214, 19 P 589. 

Nev.—State v. Pray, 30 Nev. 206, 
219, 94 P 218 [quot Cyc]. 

N. J.—Coryell v. Holcombe, 9 N. J. 
Eq. 650. 

N. M.—Alarid v. Romero, 5 N. M. 
522, 25 P 788. 

N. Y.—Peo. v. Squire, 110 N. Y. 666 
mem, 18 NE 362; Levy v. Maryland 
Fidelity, etc., Co., 87 NYS 487; Neg- 
ley v. Short, 18 NYCivProc 45, 7 NYS 
674. 

N. C.—Cowell v. Gregory, 130 N. C. 
80, 81, 40 SE 849 [cit Cyc]; Thomp- 
son v. Onley, 96 N. C. 9, 1 SE 620. 

Or.—Washington v. Cleland, 49 Or. 
13, 88 P 305, 124 AmSR 1013. 

Pa,—Allegheny Bank’s App., 48 Pa. 


328. 

R. I.—Sager v. Moy, 15 R. I. 528, 
9 A 847. 

Tenn.—Condon v. Maloney, 108 


Tenn. 82, 65 SW 871. 
Wash.—Campbell v. Hall, 28 Wash. 
626, 69 P 12. 
Wyo.—Diefenderfer v. State, 13 
Wyo. 387, 80 P 667 [mod reh 14 Wyo. 
302, 838 P591}- 
Can.—Schlomann  v. 30 
Can. S. C. 323. 
Ont.—Im re’ Lilley, 19 Ont. A. 101. 
fa] his results from the rules 
that there must be an actual contro- 
versy, that an appeal or writ of error 
will not be entertained to determine 
moot questions, and that it will be 
dismissed, therefore, if by act of the 
parties or otherwise the circum- 
‘stances have so changed that it is 
impossible or unnecessary for the 
appellate court to grant relief. 
American Book Co. vy. Kansas, 193 
U. S. 49, 24 SCt 394, 48 L. ed. 613; 
and other cases supra this note. And 
see generally supra §§ 113 et seq, ALG: 
{b] Mandamus.—(1) | Compliance 
by an officer with a judgment in 
mandamus against him will ordina- 
rily preclude him from appealing or 
maintaining a writ of error to re- 
verse the same. Moore v. Morrison, 
130 Cal. 80, 62 P 268; Alarid v. Ro- 
mero, 6 N. M. 522, 25 P 788; Martin 
v. W. J. Johnston Co., 128 N. Y. 605, 
27 NE 1017; In re Lilley, 19 Ont. A. 
101. (2) Issuance of liquor license. 
Leet v. Kern County, 5 Cal. Unrep. 
Cas. 573, 47 P 595; Campbell v. Hall, 
28 Wash. 626, 69 P 12. But see Polk 
County v. Johnson, 21 Fla. 577. (3) 
By levy of tax. San Diego School 
Dist. v. San Diego County, 97 Cal. 
438, 82 P 517. (4) A motion to dis- 
miss an appeal by a county auditor 
from a judgment requiring him to 
draw a warrant for a claim allowed 
by the board of county supervisors 
because he has drawn the warrant 
cannot be resisted on the ground that 
the appeal, although in form by the 
auditor, is by the county, since no 
rights of the county will be impaired 
by the dismissal. Moore v. Morrison, 
130 Cal. 80, 62 P 268. (5) But it has 
been held that an appeal will lie 
from a judgment in mandamus re- 
quiring the mayor and, aldermen of a 
city to appoint a successor to a de- 
ceased alderman, although the judg- 
ment has been executed, where, un- 
der the statute, it is questionable 
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in error.® 


Where a | order.’ 


whether -the mayor and aldermen 
have authority to make the appoint- 
ment, for, if they have no authority, 
an appointment in compliance with 
the judgment is a nullity. Water 
adey v. State, 103 Miss. 645, 60 S 

Involuntary obedience to manda- 
mus see infra text and note 12. 

[c] Mandatory injunction.—(1) 
Where a judgment or decree award- 
ing a mandatory injunction has been 
complied with and the writ obeyed, 
an appeal or proceeding in error can- 
not be obtained to reverse the judg- 
ment or decree. Knight y. Hirbour, 
64 Kan. 563, 67 P 1104; Condon v. 
Maloney, 108° Tenn. 82, 65 SW 871: 
(2) An appeal from an injunctional 
order requiring a postmaster to de- 
liver to complainants all mail matter 
addressed to them received at his 
office between certain dates and to 
pay all money orders contained there- 
in will not be entertained, where by 
reason of a full compliance with said 
order by appellant by delivering such 
mail and paying the orders the opin- 
ion of the appellate court will be 
on a purely moot question and it 
would be powerless to execute any 
decree it might render in appellant’s 
favor. Meyers v. Cheesman, 174 Fed. 
783, 98 CCA 491. 

[d] Quo warranto.—Compliance 
by a foreign corporation with the 
judgment of the highest state court 
in quo warranto, ousting it from do- 
ing business in the state until it 
should satisfy the requirements of 
the state laws relating to such corpo- 
rations, precludes any review of such 
judgment in the federal supreme 
court, even though such judgment is 
pleaded in another suit pending in 
the state courts as decisive on all or 
some of the issues. American Book 
Co. v. Kansas, 193 U. S. 49, 24 SCt 
394, 48 L. ed. 613. 

[e] Payment, whether voluntary 
or compulsory, of a tax, to prevent 
the payment of which a bill in equity 
has been filed, leaves no issue for the 
court of equity to pass upon, and an 
appeal will be dismissed. 'Tomboy 
Gold Mines Co. v. Brown, 74 Fed. 12, 
20 CCA 264. 

[f] Payment of fine—(1) No ap- 
peal lies from a judgment imposing 
a fine for contempt, after the fine is 
paid, although it is paid under pro- 
test. State v. Conkling, 54 Kan. 108, 
37 P 992, 45 AmSR 270 and note. (2) 
And payment of the fine imposed ina 
criminal prosecution for a misde- 
meanor is a satisfaction of the judg- 
ment which prevents an appeal or 
writ of error to review the same. 
Washington v. Cleland, 49 Or. 13, 88 
Pes0o ela Ams Rl OLS Ieayne: ive 
State, 12 Tex. A. 160. 

[g] When nominal party has vol- 
untarily complied.—Moore vy. Morri- 
son,.130 Cal. 80, 62 P 268. 

2. Michel v. Sheriff, 23 La. Ann. 
53; State v. Pray, 30 Nev. 206, 219, 94 
P 218 [quot Cyc]. 

8. Stinson vy. O’Neal, 32 La. Ann. 
947; De Hgana’s Succ., 18 La. Ann. 
59; Milliken v. Rowley, 3 Rob. (La.) 
2500, Williams Vv. Iuer, 14 as 523; 
Block v. Fontenot, 2 McG. (La.) 113. 

Acquiescence see supra § 536 et 
seq. 

Dt ee oa of validity see supra § 
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is not such a compliance with the judgment, order, 
or decree as will preclude an appeal or proceeding 
And acts done by appellant in the ex- 
ercise of a right which he has independently of 
the judgment do not constitute an execution of 
the judgment, so as to bar his right of appeal.’ 
Nor does compliance with an order estop a party 
from appealing from a further order on the same 
subject where he does not consent to the latter 
The right to appeal from a judgment is 
not waived by a voluntary payment of the amount 
thereof into court, as permitted by statute;® or 


S.—U. S. v. Dashiel, 3 Wall. 
ed. 268. Pes 

Iowa.—Mountain v. Low, 107 Iow 
403, 78 NW 55; Sample v. Collins, 81 
Iowa 238, 46 NW 742. 

Kan.—Newman vy. Lake, 70 Kan. 
848, 79 P 675. 

La.—Shultz Belting Co. v. W. K, 
Henderson Iron Works, etc., Co., 134 
La., 268, 63S 897. : 

Tex.—Wells v. Boyle, (Civ. A.) 98 
Sw 441 [rev on other grounds 100 
Tex. Siie, LOZ SW LO: 

Wis.—Hixon vy. Oneida County, 82 
Wis. 515, 52 NW 445. : 

[a] Tllustrations.—(1) Thus, where 
a plaintiff transfers to his attor- 
neys in payment of their services 
one half of his cause of action, the 
fact that defendant compromises 
with him by paying a certain sum for 
his half of the judgment in his favor 
does not estop defendant from prose- 
cuting an appeal as to the other half. 
Wells v. Boyle, (Tex. Civ. A.) 98 SW 
441 [rev on other grounds 100 Tex. 
577, 102 SW 107]. (2) And merely 
yielding possession of land, without 
making a conveyance, pending an ap- 
peal in an action to enforce a con- 
veyance of land, in order to reduce 
the amount of the appeal bond, does 
not bar the appeal, since this does 
not amount to a performance of the 
decree. Sample v. Collins, 81 Iowa 
23, 46 NW 742. 

So Shultz = Belting Co; gevseeVWiE es 
Henderson Iron Works, ete., Co., 134 
La. 263, 68 S 897. f 

6 Newman v. Lake, 70 Kan. 848, 
79 P 675. See also supra § 536. 

7 Smith v. Huie-Hodge Lumber 
Co., 129 La.. 28, 55 S 698 (holding 
that, although a judgment for plain- 
tiff, in a suit to annul his sale of 
timber for lesion beyond moiety, re- 


quired defendant to elect between 


keeping the timber and paying a sup- 
plemental price, or returning the 
property and receiving back the pur- 
chase price, defendant’s subsequent 
removal of timber was not a volun- 
tary execution of the judgment, en- 
tailing loss of his right to a suspen- 
sive appeal under Code Pr. art 567); 
Hanaw v. Bailey, 83 Mich. 24, 46 NW 
1039, 9 LRA 801 (holding that, where 
defendant, after he had taken an ap- 
peal from a judgment of restitution 
in a summary proceeding to recover 
possession of lands, served a notice 
upon the complainant that he would 
quit the premises on a certain date, 
and requested him to divide the prop- 
erty on the leased premises, and sub- 
sequently left the land, he did not 
thereby satisfy the -judgment ap- 
pealed from, or admit that he was 
holding possession unlawfully when 
the suit was commenced, such sur- 
render being an act entirely indepen- 
dent of the judgment and prior pro- 
ceedings). 

8. Oliver Refining Co. v. Aspegren, 
140 App. Div. 549, 125 NYS 796 (hold- 
ing that, where defendant, on an or- 
der requiring him to file a bill of par- 
ticulars of his counterclaim, suffi- 
ciently complied therewith without 
appeal, he could appeal from the 
court’s further order requiring the 
bill of particulars to be made more 
specific). 

9. Eastlund v. Armstrong, 117 Wis. 
394, 94 NW 301; Hixon v. Oneida 
County, 82 Wis. 515, 52 NW. 445. 
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by a payment made by one whose act is not bind- 
ing upon appellant;° and the fact that the de- 
fendant has executed the judgment is no ground 
for dismissal of an appeal taken by a third per- 


sone 


Whether payment or performances of a judg- 
ment, order, or decree is voluntary or involuntary 


depends upon the circumstances. 


formance, or satisfaction of a judgment, order, or 
decree on execution or to avoid its compulsory en- 
forcement by pending or threatened execution, 
contempt proceedings, or otherwise, is not volun- 


10. Sanford v. Belle Plaine First 
Nat. Bank, 94 Iowa 680, 63 NW 459 
(holding that an appeal ‘from a judg- 
ment rendered in an action by a part- 
ner to recover as liquidated damages 
an amount deposited by defendant 
partner in a bank, to be paid to plain- 
tiff on defendant’s breach of the con- 
tract of partnership, should not be 
dismissed because the bank, after 
judgment in fayor of plaintiff, and 
before the appeal was taken, paid the 
amount into court, or even to plain- 
tiff, and plaintiff ‘satisfied the judg- 
ment); Tiffany v. Tiffany, 84 Iowa 
122, 50 NW 554 (payment by appel- 
lant’s guardian under a void order, 
such guardian not being a party to 
the suit, and not by appellant or his 
guardian ad litem); Anderson v. New 
Orleans R., etc., Co., 133 La. 896, 898, 
63 S 395 (holding that ‘fa payment 
under a judgment which is made 
without the knowledge or approval 
of the party condemned is not an 
acquiescence by 
ment’’) 
11. 
3. 


him in such judg- 


32 La. Ann. 
12. U. S.—O’Hara v. McConnell, 
93 U. S. 150, 23 L. ed. 840. 
Ala.—Wo0od Mercantile Co. v. Mc- 
Adoo, 161 Ala. 571, 49 S 856; Nixon v. 
Bolling, 145 Ala. 277, 280, 40 S 210 
fet Cyell 
Cal.—Sunset Lumber Co. v. Bachel- 
der, 167 Cal. 512, 140 P 35; Buckeye 
Refining Cor We Kelly, 163 Cal. 8, 124 
P 536, AnnCas1913E 840; Warner 
Bros. Co. v. Freud, 131 Cal. 639, 63 
P 1017, 82 AmSR 400; Vermont Mar- 
ble Co. v. Black, 123 Cal. 7H D5 ESTES 
Kenney v. Parks, 120" Cale 22, 52 Pp 
40; Ramsbottom v. Fitzgerald, 6 Cal. 
Unrep. Cas. 214, 55 P 984. 
Fla.— Burrows v. Mickler, 22 Fla. 
CLC ye Pe CO Ve 


572, 1 AmSR 217. 

Ga.—Richmond, 

Buice, 88 Ga. 180, 14 SE 205; Toole 
v. Davis, 13 Ga. A. 122, 78 SE 865. 

Iowa.—Schoonover v. Osborne, 108 
Iowa 453, 79 NW 372; Gilbert v. 
Adams, 99 Iowa 519, 68 NW 883; Bur- 
rows v. Stryker, 45 lowa 700; Grim 
v. Semple, 39 Iowa 570. 

Kan.—Feight v. Wyandt, 79 Kan. 
309, 99 P 611; Auld v. Kimberlin, 7 
Kan. 601. 

La.—Verges v. Gonzales, 33 La. 
Ann. 410; State v. Brown, 29 La. Ann. 
861; Johnson y. Clark, 29 La. Ann. 
762; Yale v. Howard, 24 La. Ann. 458; 
Prentice v. Chewning, 1 Rob. Ti 
(joining in sale and signing sheriff's 
deed of property sold on execution is 
not an acquiescence in the judgment 
or a voluntary execution of it). 

Mich.—Hanaw v. Bailey, 83 Mich. 
24, 46 NW 1039, 9 LRA 801 (surren- 
der of possession after judgment in 
summary proceeding); Watson v. 
Kane, 31 Mich 

Nebr.—Green v. ‘Hall, 43 Nebr. 275, 
61 NW 605, 47 AmSR 761. 

N. Y.—Lindenborn vy. Vogel, 131 
App. Div. 75, 115 NYS 962; Empire 
Hardware Co. v. Young, 27 Misc. 226, 
57 NYS 753 (payment under protest); 
Peo. v. Secor, 119 NYS 185; Hogan v. 
Gault, 104 NYS 410. 

N. ’D.— Signor Vel Clark omNgeD: 
85, 99 NW 68. 

Oh.—Alban v. Evans, 2 Oh. Dec. 
(Reprint) 298, 2 WestLMonth 326. 

Or.—FTilers Piano House y. Pick, 58 
Drs. 54, Lis P54. 


State v. Strong, 
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Payment, per- 


Ss. C—State v. Young, 66 S. C. 115, 
44 SE 586. 

S. D.—Whittaker Deadwood, 12 S. 
D. 608, 82 NW 202. 

Tenn. —Wright v. Knoxville Livery, 
etc, Co. (Ch® As) 597 Siw 16 i Pea- 
body v. Fox Coal, ete:, Co., (Ch. A.) 
54 SW 128; Gaines v. Fagala, (Ch. 
A.) 42 SW 462. 

Tex.—Cravens v. Wilson, 48 Tex. 
321; People’s Cemetery Assoc. v. 
Oakland Cemetery Assoc, 24 Tex. 
Civ. A. 668, 60 SW 679. 

Wash.—Hindman v. Boyd, 42 Wash. 
17, 84 P 609; Ogden v. Chehalis Coun- 
ty, 41 Wash. 45, 82 P 1095. 

Wis.—Plano Mfg. Co. v. Rasey, 69 
Wis. 246, 34 NW 85. 

[a] Mandamus.—(1) Thus a party 
who, in order to avoid contempt pro- 
ceedings, obeys a writ or mandate 
in mandamus, where the appeal 
therefrom does not operate as a su- 
persedeas, is not precluded by such 
involuntary performance from ap- 
pealing. Polk County v. Johnston, 21 
Fla. 577; O’Neill v. Chicago, 169 Ill. 
A. 546 (mandamus to compel rein- 
statement of officer); State vy. Al- 
bright, 11 N. D. 22, 88 NW 729; State 
v. Young, 66 S. C. 115, 44 SE 586. 
(2) Defendants in mandamus to com- 
pel submission of a proposed charter 
amendment to the vote of the people 
will not be denied a review on the 
ground of waiver, because of their 
compliance with the mandate for sub- 
mission, where they had previously 
appealed and had unsuccessfully ap- 
plied to the trial and appellate courts 
to have the amount of a supersedeas 
bond fixed. Hindman v. Boyd, 42 
Wash. 17, "S4i9Ps 609) (3) But com- 
pare Elwert v. Marley, 53 Or. 591, 99 
P88, 101 Pe siTie 133) AmSRe 350 
(where acquiescence was given effect 
to prevent an appeal, although con- 
tempt proceedings had been com- 
menced). 

[b] Abatement of nuisance.— 
Where complainant is granted the re- 


lief prayed for in a bill to abate a 


nuisance, the failure of respondents 
to give the supersedeas bond pre- 
scribed by the chancellor leaves them 
with the alternative of performing 


the decree or of being held in con-| 


tempt for nonperformance, and there- 
fore performance by them. of the 
decree under such circumstances is 
not such a voluntary performance as 
to constitute a waiver of the right 
of appeal. Nixon v. Bolling, 145 Ala. 
277, 280, 40 S 210 [cit Cyc]. 

[c] Other illustrations.—(1) The 
fact that plaintiff, after taking an 
appeal in a suit to vacate an alleged 
invalid street assessment, pays the 
assessment under protest, in order 
to prevent a sale of his property 
thereunder, is not a ground for dis- 
missal of the appeal. Whittaker v. 
Deadwood, 12 S. D. 608, 82 NW 202. 
(2) The making of a conveyance as 
ordered by a decree does not deprive 
defendant of the right to appeal from 
the decree. O’Hara v. McConnell, 93 
U. S. 150, 238 L. ed. 840. (3) And the 
fact that a corporation for which a 
receiver is appointed delivers its 
property to him when he makes de- 
mand for it does not affect its right 
to appeal from the order of appoint- 
ment, as the performance is neces- 
sary to avoid proceedings for con- 
tempt. People’s Cemetery Assoc. v. 


ited on the execution. 
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tary within the rule that a voluntary payment, 
performance, or satisfaction bars an appeal or pro- 
ceeding in error for reversal;!? and, even where 
there is no actual or threatened execution, contempt 
proceeding, or other legal process, payment, or per- 
formance of a judgment or decree may not be volun- 
tary in the legal sense, so as to bar an appeal, as 
where it is necessary to the exercise of a legal 
right, and in other analogous cases.** 
held, however, that performance is not rendered 
involuntary, so as to permit an appeal, by the fact 
that the judgment or decree directs or authorizes 


It has been 


Oakland Cemetery Co., 24 Tex. Civ. 
A. 668, 60 SW 679. (4) An appellant 
whose property has been seized on 
execution, on account of his failure 
to file a supersedeas bond, cannot be 
held to have acquiesced in the judg- 
ment from which he has appealed, 
because he consents that some of the 
property so seized may be sold at a 
specified price and the proceeds cred- 
Gilbert v. 
Adams, 99 Iowa 519, 68 NW 883. 

[d] Where a sale on foreclosure 
is made pending an appeal in which 
no stay was filed, a statute providing 
that “an action is deemed to be pend- 
ing ... until the time for appeal has 
passed, unless the judgment is sooner 
satisfied,’ cannot be invoked to 
abridge the right of appeal. Yndart 
v. Den, 125 Cal. 85, 89, 67 PB 761. 

13. Warner Bros. Co. v. Freud, 131 
Cal. 639, 638 P 1017, 82 AmSR 400; 
Union Tract. Co. v. Basey, 164 Ind. 
249, 73 NE 263; Gaines v. Fagala, 
(Tenn. Ch. A.) 42 SW 462. 

[a] Condemnation proceedings.— 
Thus, where a traction company pays 
to the clerk of the court the amount 
assessed as damages for land to be 
appropriated by it, and takes posses- 
sion thereof as authorized by statute, 
such payment is not voluntary in a 
legal sense, so as to éstop the com- 
pany from prosecuting an appeal 
from the award. Union Tract. Co. 
v. Bell, 164 Ind. 701, 73 NE 1134; 
Union Tract. Co. v. Basey, 164 Ind. 
249, 73 NE 268; Cleveland, etc., R. 
Co.” v. Nowlin, i63 Ind. 497, 72 NE 

{[b] Payment imposed as condi- 
tion of appeal.And payment of a 
judgment does not preclude defends 
ant from suing out a writ of error 
to review the decree awarding the 
judgment, where the chancellor had 
denied her leave to appeal from the 
decree before payment. Gaines v. 
Fagala, (Tenn. Ch. A.) 42 SW 462. 

{c] Payment of fund deposited in 
court.— Where money alleged to be 
due to plaintiff is paid into court by 
defendant after judgment for a 
claimant substituted as defendant on 
defendant’s suggestion under’ the 
statute, the payment of the fund to 
the claimant by the court does not 
affect plaintiff's right to appeal. 
Wood Mercantile Co. vy. McAdoo, 161 
Ala. 571, 49 S 856. 

[da] Giving bail.—A party arrested 
in an action does not, by giving bail,. 
waive his right to appeal from an 
order overruling a motion to vacate 
the order of arrest. Pratt v. Page, 
TS eWis) 33d. 

[e] A surrender of possession in 
ejectment does not impair the right 
to appeal. Bolen vy. Cumby, 53 Ark. 
514, 14 SW 926. 

{[f] The surrender by defendant 
under a judgment of restitution in a 
summary proceeding after an appeal 
had been taken does not affect the 
appeal. Hanaw v. ari 83 Mich. 
24, 46 - NW 1039, 9 LRA 801. 

Tg] Payment of tax certificates to 
prevent ripening of tax title.—Whit- 
taker v. Deadwood, 12 S. D. 608, 82 
NW 202. 

{h] Statute governing judgments 
against municipal corporations.— 
Satisfaction of a judgment against a 
county, entered by the judgment 
creditor for the purpose of procuring 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 550-552] 


execution or other process to enforce it, where 
such process has not been issued.'4 
been held that*payment of a judgment is not in- 
voluntary because it 1s made under the stress of 
business necessity, as where it is ‘made to remove 
the lien of the judgment and enable appellant to 
procure a loan;> but on this point there are de- 


cisions to the contrary.° 
[§ 551] 


from the clerk a certified transcript 
of the judgment, as required in case 
of judgments against municipal 
corporations under Ballinger Annot. 
Codes & St. § 5676, and the issuance 
by the county auditor of a warrant 
for the amount of the judgment, as 
authorized by the section, do not pre- 
vent the county from appealing, in 
the absence of a showing that it au- 
thorized the satisfaction or the issu- 
ance of the warrant as a voluntary 
payment of the judgment. The case 
stands as any other case in which 
execution has been levied on prop- 
erty and the judgment involuntarily 
satisfied through execution prior to 
perfecting an appeal; and on the ap- 
pellant succeeding on the appeal a 
writ of restitution may be awarded, 
as expressly provided by § 6526. Og- 
den v. Chehalis County, 41 Wash. 45, 
$2) P 1095. 
14. eae v. West, 78 Kan. 404, 
ie 38 

5. Hip 64 Iowa 
404 20 NW 4 

16. Armstrong v. Douglas Park 
Bldg. Assoc., 176 Ill. 298, 52 NE 886 
[rev 60 Ill. A. 318] (holding that the 
fact that a mortgagor paid an exces- 
sive decree to secure possession of 
his property from a receiver does not 
preclude him from assigning error on 
the decree); Springer v. Merchants’ 
Nat. Bank, 67 Ill. A. 317 (holding 
that payment of a judgment by the 
judgment debtor, by reason of a busi- 
ness necessity, in order to relieve his 
real estate from the lien of the judg- 
ment, is not a waiver of his right to 
prosecute his appeal previously 
taken); Lumaghi v. Abt, 126 Mo. A. 
221, 103 Sw 104 (holding that, where 
a judgment is obtained against a 
person, and he pays it solely in order 
to remove the lien from his property 
and prevent several prospective real 
estate deals from being frustrated, 
the payment does not prevent the 
suing out of a writ of error to re- 
view the judgment). 

17. Hawaii.—Cornwell v. Wailuku 
Sugar Co., 20 Hawaii 513. 

Tda.—Kootenai County v. Hope 
Lumber Co., 13 Ida. 262, 39 P 1054. 

Ind.—Bruce v. Smith, 44 Ind. 1. 

Iowa.—Boone v. Boone, 160 Iowa 
284, 137 NW 1059, 141 NW 938; Smith 
v. Ellyson, 137 Towa 391, 115 Nw 40 
(holding that, where the court, as 
part of an order, required each party 
to pay his own witness fees, plaintiff, 
by paying his witness fees, did not 
preclude himself from appealing 
from the order); State v. Martland, 
71 Iowa 543, 32 NW 485. 

Kan.—Newman vy. Lake, 70 Kan. 
848, 79 P 675. 

La.—Sims v. Jeter, 129 La. 262, 55 

S 877; Meyer v. Schurbruck, ou dual 
Ann, 373; Alter v. Pickett, 24 La. 
Ann. 513; Cuny v. Dudley, 6 Rob. 77. 

Mo. —Brinkerhoft v. Elliott, 43 Mo. 
A. 185. 

Spee set ae v. State, 58 Nebr. 
598, 79 BI 164 

N. Y.—Champion v. Plymouth 
Cong. Soc., 42 Barb. 441; Burch v. 
Newbury, 4 HowPr 145 (holding that 


v. Crenshaw, 
492. 


(3) Payment of Costs. 
rule the mere payment of costs by an unsuccessful 
litigant, even though voluntary, is not such an aec- 
quiescence in or recognition of a judgment, order, 
or decree as will constitute a waiver of the right 
to appeal or prosecute a writ of error to reverse 
the same,!7 unless the payment is voluntarily made 
in compliance with a condition imposed by the 
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It has also 
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court on granting relief asked by appellant,/® or 
unless the judgment, order, or decree is one for 
costs only, so that the payment satisfies the same, 
in which ease the right of appeal is lost in those 
jurisdictions 7° in which voluntary payment or satis- 
faction of a judgment is held to bar an appeal.?° 
[§ 552] f. Acceptance of Benefits or Enforce- 


ment of Judgment, Order, or Decree—(1) In Gen- 


As a general | eral. 


a judgment, 


the payment was not voluntary, but 
whens compulsory). 
N. D.—Johnson vy. Barton, 134 NW 


4, 

Okl.—Terr. v. Cooper, 11 Okl. 699, 
69 P 813 (holding that payment of 
costs awarded by a judgment sus- 
taining a demurrer is no bar to an 
appeal from the judgment). 
peccenvance of costs see infra § 


18. Serrell. v. Forbes, 106 App. 
Div. 482, 94 NYS 805 [aff 185 N. Y. 
502, 8) NE (1912) Dambmanns we 
Schulting, 6 Hun (N. Y.) 29 (hold- 
ing that, where plaintiff had leave to 
discontinue upon the payment of de- 
fendant’s costs and an extra allow- 
ance, and he paid the costs and al- 
lowance under protest, and then ap- 
pealed from that part of the order al- 
lowing the one hundred dollars extra 
allowance, his compliance with the 
conditions of the order was a waiver 
of the right of appeal); Levy v. 
Maryland Fidelity, etc., Co., 87 NYS 


487. See supra § 537. 

19. See supra § 550. 

20. Arnold v. Wapello County, 154 
Iowa 111, 134 NW 546; Round vy. 
and, ete, Co., 92. Kan, 894, 142 P 
292; Waters v. Garvin, 67 Kan. 855, 
ve P7902. 

21. U. S.—Crawshay v. Souter, 6 
Wall. 739, 18 L. ed. 845; Chase YV. 
Driver, 92 Fed. 780, 34 CCA 668; Al- 


pent v. Oyster, 60 Fed. 644, 9 CCA 

Ala.—Whetstone v. McQueen, 137 
Ala. 301, 34 S 229; Shingler v. Mar- 
tin, 54 Ala. 354. 

Ariz.—Shannon Copper Co. v. Pot- 
ter, PA AriIzZV A810 Sly Pat. 

Ark.—Coston v. Wilson, 109 Ark. 
548, 160 SW 857; Bolen v. Cumby, 53 
Ark. 514, 14 SW _ 926. 

Cal.—Walnut Irr. Dist. v. Burke, 
1582 Callimich AAO Pe SSI a Buncin sav. 
Haskell, 152 Cal. 426, 98 P 110; Tur- 
ner v. Markham, 152 Cal, 246, 92 P 
485; San Bernardino County v. River- 
side County, 135 Cal. 618, 67 P 1047; 
In re Shaver, 131 Cal. 219, 63 P 340; 
Baby’s Bst., 87 Cal. 200, 25 P 405, 22 
AmSR 239. 

Ga.—Owens v. Read Phosphate Co., 
115 Ga. 768, 42 SE 62. 

Ida.—Bechtel v. Evans, 10 Ida. 147, 


COU a? PALE 

lll.—tTrapp v. Off, 194 Ill. 287, 62 
NE 615; Holt v. Rees, 46 Ill. 181; 
Ruckman  v. Alwood, 44 Ill. 183; 


Trimble vy. Beardstown First Nat. 
Bank, 101 Ill. A. 75; Moore v. Wil- 
liams, 29 Ill. A. 597 [app dism 132 
Ill. 591, 24 NE 617]. 

Ind.—Western Constr. Co. v. Car- 
roll County, 178 Ind. 684, 98 NE 347; 
Mutual Ben. L. Ins. Co. v. Simpson, 
163 Ind. 10, 71 NE 131; Manlove vy. 
State, 153 Ind. 80, 53 NE 385; Wil- 
liams v. Richards, 152 Ind. 528; 53 
NE 765; Sonntag v. Klee, 148 Ind. 
536, 47 NE 962; McGrew v. Grayston, 
144 Ind. 165, 41 NE 1027; Sterne v. 
Vert, 111 Ind. 408, 12 NE 719; Sterne 
v. Vert, 108 Ind. 232, 9 NE 127; Bal- 
timore, ete., R. Co. v. Johnson, 84 
Ind. 420; Scott v. Dilley, 53 Ind. A. 
100, 101 NH 313; Maiben v. Manlove, 


Subject to the exceptions and qualifications 
hereafter stated, the general rule is that a party 
who enforces, or otherwise accepts the benefit of, 
order, 
maintain an appeal or writ of error to review the 
same or deny the authority which granted it.?1 
party cannot avail himself of that portion of an 
indivisible judgment, order, or decree which is fa- 


or decree cannot afterward 


A 


48 Ind. A. 617, 96 NE 501; Thomson 
v. Midland Portland Cement Co., 37 
Ind. A. 459, 77 NE 299; Rariden v. 
Rariden, 33 Ind. A. 284, 70 NE 398, 
104 AmSR 252; Raborn v. Woods, 33 
Ind. A. 171, 70 NE 399. 

Iowa.—Reiger v. Turley, 151 Iowa 
491, 131 NW 866; Larson v. Vinje, 
109 NW 786; Ballinger v. Connecti- 
cut Mut. L. Ins. Co., 118 Iowa 23, 
91 NW /767; Mississippi, ete.) RCo: 
v. Byington, 14 lowa 572 

Kan.—Seaverns v. State, 76 Kan. 
920, 93 P 163; Merchants’ Nat. Bank 
v. Quinton, 57 P 261; Stern v. Craig, 
SIS PIis2s5 Babbittreys Corby, disiiaans 
612; Cronkhite v. Evans-Snider-Buel 
CoG Wane Aly L738 sou eae gine 

Ky.—Haggin v. Montague, 125 Ky. 
507, 101 SW 893, 31 KyL 123; Kelly 
v. Bramblett, 81 SW 249, 26 KyL 167; 
West v. West, 65 SW 813, 23 KyL 
Com. v. South, 80: Ky. 582, 4 
Paine v. Wooley, 80 Ky. 
568, 4 KyL 489. 

La.—Crusel v. Brooks, 133 La. 477, 
63 S 114; Wiemann’s Suce., 112 La. 
293, 36 S 354; Rouge v. Lafargue 
Bros. Co., 49 La. Ann. 998, 22 S 190; 
Massie v. Brady, 41 La. Ann. 553, 6 
na Boubede v. Aymes, 29 La. Ann. 

Md.—Stewart v. McCaddin, 107 Ma. 
314, 68 A 571. 

Mich.—Clairview Park hmprs (Cosi 
Detroit, ete., R. Co., 164 Mich. 74, 
129 NW 353, 33 LRANS 250. 

Miss.—Adams v. Carter, 92 Miss. 
579, 47 S 409; Parsons v. Rutherford, 
84 Miss. 70, 36 S187. 

Mo.—In re Sachleben, 106 Mo: A. 
307, 80 SW 737. 

Mont.—Parr v. Webb, 40 Mont. 346, 
106 P 353; In re Black, 32 Mont. 51, 
54, 79 P 554 [cit Cye]. 

Nebr.—McKee v. Goodrich, 84 Nebr. 
479, 121 NW 577. 

N. J.—Krauss v. Krauss, 74 N. J. 
Eq. 417, 421, 70 A 305 [cit Cye]. 

N. Y.—Alexander v. Alexander, 104 
N. Y. 6438 mem, 1 Silv. A. 290, 10 NB 
3, 18 AbbNCas 344, 25. NYWklyDig 
430; Carll v. Oakley, OT Ne Ya IGsios 
Bennett v. Van Syckel, 18 N. Y. 481; 
Horton v. Thomas McNally Co., 155 
App. Div. 322, 140 NYS 357 [app den 
156 App. Div. 887, 140 NYS 1124]; 
Ziadi v. Interurban St. R. Co., 97 App. 
Div. 123.732 89) NYS. 6062 Kraeger va 
Warnock, 81 App. Div. 150, 80 NYS 
687; Canary v. Knowles, 41 Hun 542; 
Glackin v. Zeller, 52 Barb. 147; Gra- 
ham v. Sapery, 19 Mise. 690, 44 NYS 
1109; Hess v. Smith, 16 Misc. BOMMONH 
NYS 635; Sutton v. ‘Bayles, 132 NYS 
gone Levy v. Maryland Fidelity, etc., 
Co., 87 NYS 487; Radway v. Graham, 
4 AbbPr 468. 

N. D.—Easton v. Lockhart, 10 N. D. 
181, 89 NW 775. 

Or.—Kelloge v. Smith, 70 Or. 449, 
142 P 330; WHilers Piano House vy. 
Pick, 158 Or. 54, 113 P 54; Elwert v. 
Marley, be), Or: 591, 994P "887, OM 
671, 133 AmSR 850; Bush v. Mitchell, 
28 Or. 92, 41 P 155; Moore v. Floyd, 
4 Or. 260 (holding that the right to 
proceed on a judgment and enjoy its 
fruits and the right of appeal are not 
concurrent, but, on the contrary, they 
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vorable to him, and secure its fruits, while prose- 
cuting an appeal to reverse in the appellate court 
such portions as militate against him.*? 
a party appeal from an order after he has obtained 
the benefit of a subsequent order made at his re- 


quest and based mae the order 
attempts to appeal.** 


The rule does not apply, unless appellant has ac- 
cepted a substantial benefit;** nor does it apply 
where the parts of the judgment or decree are 


are totally inconsistent, and an elec- 
tion to take one of these courses is 
therefore a renunciation of the 
other). 

S. D.—Silvius v. Brunsvold, 32 S. 
D. 252, 142 NW 944; Pithan v. ’Wang- 
ler, 29S. "D: 549, 136 NW 1084; Male 
v. Harlan, 12 S. D. 627, 82 NW 179. 

Tex.—Harper v. Foster, (Civ. A.) 
40 SW 40. 

Va.—Carpenter v. a eiep Mfg. Co., 
112 Va. 88, 70 SE 496 

Wash.—Lyons Ve Bain, 1 Wash. T. 


482. 

W. Va.—McKain v. Mullen, 65 W. 
Va. 558, 64 SH 829, 29 LRANS 1 and 
note. 

Wis.—Drake v. Scheunemann, 103 
Wis. 458, 79 NW 749; McKinnon vy. 
Wolfenden, 78 Wis. 237, 47 NW 436. 

N. S.—F linn v. Keefe, 37 N. S. 67. 

[a] Applications of rule.—(1) 
Selling lands allotted in partition. 
McGrew v. Grayston, 144 Ind. 165, 41 
NE 1027. (2) Receiving a convey- 
ance of land under a decree. Al- 
bright v. Oyster, 60 Fed. 644, 9 CCA 
173. (3) Accepting damages allowed 
in condemnation proceedings. Mis- 
sissippi, ete, R. Co. v. Byington, 14 
Iowa 572. (4) Taking possession of 
portion of land awarded in ejectment. 
Raborn v. Woods, 33 Ind. A. 171, 70 
NE 399: (5) Use of property 
awarded by decree. Kellogg v. Smith, 
70 Or. 449, 142 P 330. (6) Retaining 
possession of the premises until a 
certain time, as permitted by the de- 
cree “by agreement of parties.’”’ West 
v. West, 65 SW 813, 23 KyL 1645. 
(7) Claiming proceeds of judicial 
sale. Massie v. Brady, 41 La. Ann. 
553, 6 S 536; Factors’, etc., Ins. Co. v. 
De Blanc, 31 La. Ann. 100; Boubede 
v. Aymes, 29 La. Ann. 274. (8) Ac- 
cepting part of proceeds from sale of 
homestead. Turner v. Markham, 152 
Cal. 246, 92 P 485. (9) Accepting 
part of proceeds of partition sale. 
Alexander v. Alexander, 104 N. Y. 
643 mem, 1 Silv. A. 290, 10 NE 387, 18 
AbbNCas 344, 25 NYWklyDig 420. 
(10) Accepting and recording deed 
of premises, entering into possession, 
and removing buildings, by a pur- 
chaser at a judicial sale appealing 
€rom a judgment overruling his ex- 
zeptions to the sale and confirming it. 
Hagegin v. Montague, 125 Ky. 507, 101 
SW 893, 31 KyL 123. (11) Accepting 
benefits of receivership. Horton v. 
Thomas McNally Co., 155 App. Div. 
822, 140 NYS 3857. (12) Acceptance 
of any provision. Sperry v. Hillman, 
13 NYS 271; Webster-Glover Lumber, 


ete., Co. v. St. Croix County, 71 Wis. 
317, 36 NW 864. 
{b] Knowing facts.—McGrew vv. 


Grayston, 144 Ind. 165, 41 NE 1027; 
Massie v. Brady, 41 La. Ann. bbS, 6 
S 536; Factors’, etc., Ins. Co. v. De 
Blane, 31 La. Ann. 100. 

{e] Entry of full satisfaction of 
quads mtenk Ne one Ut v. Hemphill, 110 
Ind. 299, 11 NE 230; Lanoue v. Bessy, 
5 La. Ann. Doios Moore v. Floyd, 4 Or. 
260. 

{[d] After remarriage a divorced 
husband cannot appeal from _ the 
judgment for alimony and counsel 
fees. Stephens v. Stephens, 51 Ind. 
542: Garner v. Garner, 38 Ind. 139; 
Rariden v. Rariden, 33 Ind. A. 284, 
70 NE 398, 104 AmSR 252. 

[e] After acceptance of a pardon 
an appeal from the fine and costs 
cannot be maintained. Maniove v. 
State, 153 Ind. 80, 53 NE 385. 

{f] Executors receipting for all 
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Nor can 


from which he 


consistent with 


properties held by an administrator 
pendente lite cannot appeal from the 


order of settlement. Ro-Bards v. 
Lamb, 76 Mo. 192 
[ge] A creditor of a decedent’s 


estate, who receives his claim in full 
from the proceeds of realty judicially 
sold, and who signs a stipulation ask- 
ing confirmation of the sale, which 
is accordingly made, and a deed or- 
dered, cannot afterward appeal from 
the decree establishing title in the 
decedent and directing the sale. Par- 
sons v. Rutherford, 84 Miss. 70, 36 
S 187. 

[h] Acting in defiance of judg- 
ment.—It has been held that, where 
judgment is rendered in favor of 
plaintiffs for recovery of land, with 
permission to defendant to remove 
buildings within a certain time, de- 
fendant waives his right of appeal by 
removing them, although the six 
months have expired, and he acts in 
defiance of the judgment. Harper v. 
Foster, (Tex. Civ. A.) 40 SW 40. 

22. Cal.—Walnut Irr. Dist.  v. 
Burke, 158 Cal. 165, 110 P 517. 

Ill.—Moore v. Williams, 29 Ill. A. 
ee [app dism 132 Ill. 591, 24 NE 


Ind.—Williams v. Richards, 152 
Ind. 528, 53 NE 765; pone v. Klee, 
148 Ind. 536, 47 NE 962 

Iowa. —Reiger Vv. Turley, 151 Iowa 
491, 131 NW 866; Ballinger v. Con- 
necticut Mut. L. Ins. Co., 118 Iowa 
23, 91 NW 767. 

Mich.—Clairview Park Impr. Co. v. 
Detroit, etc., R. Co., 164 Mich. 74, 129 
NW 353, 33 LRANS 250. 

N. J.—Krauss v. Krauss, 74 N. J. 
Eg. 417, 70 A 305. 

N. Y.—Murphy v. Spaulding, 46 N 
Y. 556; Bennett v. Van Syckel, 18 N. 
Vo-481% 

Or.—State v. Wells, 64 Or. 421, 126 
P 611,130: P- 983; Portland Constr. Co: 
v. O'Neil, 24 Or. 54, 32 P 764. 

Va.—Carpenter v. Camp Mfg. Co., 
112 Va. 88, 70 SE 496, 497% [quot Cyc]. 

W. Va.—McKain v. Mullen, 65 W. 
Va. 558, 64 SE 829, 29 LRANS 1 and 


note. 

23. Mor innor v. Wolfenden, 78 
Wis. 237, 47 NW 436. 

24. Wallace v. Castle, 68 Ni OY. 
370; coh came v. Bloom, 17 AbbPr (N. 
N45) 

25. U. S.—Gilfillan v. McKee, 159 


WSF 303816 NS Cu6,0:40) Teed adiGdis: 
Terry v. Merchants, ete., Bank, 93 U. 
S. 38, 23 L. ed. 794; Snow v. Hazle- 
wood, 179 Fed. 182, 102 CCA 448 [reh 
den 181 Fed. 966, 104 CCA 430]; In re 
Letson, 157 Fed. 78, 84 CCA 582 
(judgment dealing with personal and 
real estate exemption); Worthington 
v. Beeman, 91 Fed. 232, 33 CCA 475. 

: stone v. McQueen, 137 
Alan SOL SAS 229; 

Ark.—Kelley v. Laconia Levee 
Dist., 74 Ark. 202, 85 SW 249, 87 SW 
638. 

Cal.—Coffman vy. Bushard, 164 Cal. 
663, 130 P 425. 

Ga.—Coley v. Coley, 128 Ga. 654, 
58 SE 205. 

Iowa.—Mountain v. Low, 107 Towa 
403, 78 NW 55; Funk vy. Mercantile 
Trust Co., 89 Iowa 264, 56 NW 496; 
Upton Mfg. Co. v. Huiske, 69 Iowa 
557, 29 NW 621. 

Ky.—Haman vy. Steele, 11 KyL 287. 

N. Y.—Higbie v. Westlake, 14 N. 
Y. 281; Matter of Bogert, 25 Misc. 
466, 55 NYS 751; Cocks v. Haviland, 
7 NYS 870, 871; Matter of Raber, 4 
NYSt 845. 
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separate and independent, and the receipt of a ben- 
efit from one part is not inconsistent with an appeal 
from another,?> or where the right to the benefit 
received is conceded by the opposite party or ap- 
pellant is entitled thereto in any event, so that it 
could not be denied if the portions of the judgment 
or decree granting it should be reversed,?° or in 
other cases in which the acceptance of the benefit 
or partial enforcement of the judgment is not in- 


an appeal and reversal.?7 ‘‘The 


N. D.—Wishek v. Hammond, 10 N. 
D. 72, 84 NW 587. 

Or.—State v. Wells, 64 Or. 421, 126 
PSO 1ul ON P EO So. 

Tex.—Woeltz v. Woeltz, 93 Tex. 
548, 57 SW 35; Milam v. Hill, 29 Tex. 
Civ. A. 5738, 69 SW 447. 

And see infra § 559. 

[a] Redemption from tax sales.— 
In a suit to quiet title the act of 
plaintiff in redeeming from tax sales 
certain of the lands in question, un- 
der provisions of the decree permit- 
ting him so to do, did not estop him 
to appeal from the residue of the de- 
cree dismissing his complaint as to 
other lands. Kelley vy. Laconia Le- 
vee Dist., 74 Ark. 202, 85 SW 249, 87 


ine 638. 
U. S.—Erwin v. Lowry, 7 How. 

173° 12 L. ea. 655; Carson Lumber Co. 

v. St. Louis, ete., R. Co., 209 Fed. 

UOT LZ ORC CARI: 

ioe v. Toyles, 73 Ala. 

Ida.—Bechtel v. Evans, 10 Ida. 147, 
77 BP 212. 

Ill.— Schaeffer v. Ardery, 238 Ill. 
557, 87 NE 343. 

Ind.—Sills v. Lawson, 133 Ind. 137, 
32 NE 875. 

Iowa.—In re Youngerman, 136 
Iowa 488, 114 NW 7, 15 AnnCas 245. 

Ky.—Campbell v. Cincinnati South- 
ern R. Co., 80 Ky. 585. 

La.—Shultz Belting (Ofoy, W.. K 
onto son Iron Works, cee ‘Co., 134 

La. 263, 63 S 897. 

Mo.—St. Louis v. Nelson, 108 Mo. 
A. 210, 88 SW 271. 

N. Y.—Mellen v. Mellen, 137 N. Y. 
606 mem, 33 NE 545, 

Wash.—Utterback  v. Meeker, 16 
Wash. 185, 47 P 428. 

W. Va.—Gay v. Householder, 71 W. 
Va. 277, 76 SE 450, AnnCas1914C 297 
and note. 

Wis.—Fiedler v. Howard, 99 Wis. 
388, 75 NW 163, 67 AmSR 865. 

See also infra § 566. 
tone Ala.—Chapman vy. Lee, 51 Ala. 


Ark.—Kelley ov. Laconia Levee 
ee 74 Ark. S02, 85 SW 249, 87 SW 


Ill.— Schaeffer v. Ardery, 238 Ill. 
557, 87 NE 3438. 

Iowa.—Bibler v. Hamilton County, 
162 Iowa 1, 142 NW 1017. 

La.—Staehle v. Leopold, 107 La. 
399, 31 S 882; Guenivet v. Perret, 18 
La. Ann. 363. 

Mo.—New York Store Mercantile 
ee v. Thurmond, 186 Mo. 410, 85 SW 

N. Y.—Matter of Edwards, 110 App. 
Div. 623, 97 NYS 185; Ziadi v. Inter- 
urban St. R. Co., 97 App. Div. 137, 89 
NYS 606; New Rochelle Gas, ete., Co. 
v. Van Benschoten, 47 App. Div. 477, 
62 NYS 398: 

N. D.—Wiemer vy. Wiemer, 20 N. D. 
268, 126 NW 1009. 

Oh.—Beals v. Lewis, 43 Oh. St. 220, 
1 NE 641. 

Or.—Roots v. Boring Junction 
Lumber Co., 50 Or. 298, 92 P 811, 94 
P 182; Merriam v. Victory Placer 
Min. Co.,.3% Or; 327,56 P 75,58 2. 37, 
60 P 997. 

Tex.—Haynes v. Halvertson, 51 
Tex. Civ. A. 228, 111 SW 166. 

See infra § 557 et seq. 

[a] Causing a copy of a judgment 
to be served on plaintiff is not such 
an execution of it as deprives him of 
the right of appeal. Leggett v. Peet, 
1 La. 288. 


[b] Execution issued without au- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


‘ 


es 
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acceptance of benefits must be voluntary, in the 
sense that the party is not required by the decree 
to do the act relied upon as a release of errors.’’ 28 
As a rule a party cannot 
reserve the right of appeal while accepting pay- 
ment or otherwise taking a benefit under the judg- 
ment;*° but this rule does not prevent his entering 
into an agreement by which, with a view of saving 
expenses, the parties come together as far as they 
can agree, but reserve the right to contest the 
points upon which they cannot agree.®° 

(2) Acceptance of Payment—(a) Of 
In accordance with the 
principle above stated, it is the general rule, some- 
times declared by express statutory provision, that, 
if the prevailing party obtains a judgment or de- 
eree which is so indivisible that it must be sustained 


Reservation of right. 


[§ 553] 
Money Paid Voluntarily. 


thority.—It is not a sufficient ground 
for a dismissal of the appeal that 
payment of the judgment has been 
enforced by execution, when it is 
shown to the court, by proper affi- 
davits, that the execution was issued 
without instructions from. either 
plaintiff or his attorney, and without 
their knowledge, and that plaintiff 
has refused to receive the money 
from the clerk. Chapman v. Lee, 51 
Ala. 106; May v. Sharp, 49 Ala.~140. 

[c] Return of execution unsatis- 
fied.— Where a plaintiff, who has per- 
fected an appeal from a judgment in 
his own favor, causes an execution 
to issue on the judgment, which is 
returned unsatisfied, he does not 
thereby waive his right to prosecute 
his appeal. Hornish v. Peck, 53 Iowa 
157, 1 NW 641, 4 NW 898. 

[d] The recovery of a judgment 
against one of two joint wrongdoers 
is not, until paid or satisfied, a bar to 
the prosecution of an appeal to re- 
view the trial as to the other. Hur- 
ley v. New York, etc., Brewing Co., 
13 App: Div, 167, 43 NYS 259. 

[e] Judgment setting aside fore- 
closure sale.—A judgment, in a suit 
by a grantee in a second deed of 
trust to set aside a foreclosure sale 
under the first deed of trust on the 


ground of fraud, which sets aside the, 


sale and orders a judicial sale of. the 
premises, is not executed by a fore- 
closure sale under the second deed of 
trust, and defendant’s right of ap- 
peal is not affected thereby. New 
York Store Mercantile Co. v. Thur- 
mond, 186 Mo. 410, 85 SW 333. 

{f] Acceptance by receivers of a 
sum to be applied on the indebted- 
ness of an association does not estop 
a shareholder who was made a party 
to the proceedings, after a judgment 
of dissolution, from appealing. Peo. 
v. Anglo-American Sav., etc., Assoc., 
60. App. Div. 389, 69 NYS 1054. 

[g] An appeal from an order de- 
nying a motion to vacate a judgment 
granting a divorce will not be dis- 
missed on the ground that appellant 
accepted benefits under such judg- 
ment prior to moving to vacate. Wie- 
mer v. Wiemer, 20 N. D. 268, 126 NW 
1009. 

28. Schaeffer v. Ardery, 238 Ill. 
557, 5D9, 87 NE 343. 

29. Coston v. Wilson, 109 Ark. 548, 
160 SW 857; Crusel v. Brooks, 133 
Wie se alyl se OS uel es 

30. Crusel yv. Brooks, 133 La. 477, 
63 S 114. 

31. Ala.—Shannon v. Mower, 65 S 
338 (payment of money to clerk by 
direction of appellant’s attorney bars 
appeal); Murphy v. Murphy, 45 Ala. 
123. 

Ark.—Coston vy. Wilson, 109 Ark. 
548, 550, 160 SW 857 [quot Cyc}; Bo- 
len v. Cumby, 53 Ark. 514, 14 SW 926: 
Watkins v. Martin, 24 Ark. 14, 81 Am 
D 59. 


Cal.—Walnut Irr. Dist. v. Burke, 
258 Cal, 165, 110 P-db175 Bunting v. 
Haskell, 152 Cal. 426, 431, 98 P 110 


[cit Cyc]: Turner v. Markham, 152 
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ios 
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his appeal.®? 
[§ 555] 


Cal. 246, 92 P 485; In re Shaver, 131 
Cal. 219, 63 P 340; Matter of Baby, 
ane Cal. 200; 258 sP2"405) 222) FAm SR 

Ida.—Bechtel vy. Evans, 10 Ida. 147, 
CU era . 

Ill. Corwin v. Shoup, 76 Ill. 246; 
Holt v. Rees, 46 Ill. 181; Morgan v. 
Ladd, 7 Ill. 414; Trimble y. Beards- 
town First Nat. Bank, 101 Ill. A. 75. 

Ind.—In this state, by express 
statutory provision, “the party ob- 
taining judgment shall not take an 
appeal after receiving any money 
paid or collected thereon.” Burns 
Annot. St. (1908) § 671; Western 
Constr. Co. v. Carroll County, 178 
Ind. 684, 98 NE 347; Mutual Ben. L. 
Ins. Co. -v.. Simpson; 163 Ind; 10;7 71 
NE 131 (appeal barred, although pay- 
ment is accepted at the solicitation 
and for the accommodation of ap- 
pellee); Williams v. Richards, 152 
Ind. 528, 53 NE 765; Sonntag v. Klee, 
148 Ind. 536, 47 NE 962; Glassburn v. 
Deer, 143 Ind. 174, 41 NE 376; New- 
man iv. “Kaiser, 128 Ind>*258, 26 INE 
1006; McCracken v. Cabel, 120° Ind. 
266, 22 NE 136; State v. Kamp, 111 
Ind. 56, 11 NE 960; Test v. Larsh, 76 


Ind. 452; Clark v. Wright, 67 Ind. 
224; Patterson v. Rowley, 65 Ind. 
108; Thomson vy. Midland Portland 


Cement Co., 37 Ind. A. 459, 77 NE 
299; Martin v. Bott, 17 Ind. A. 444, 46 
NE 151; Holman v. Stannard, 14 Ind. 
A. 146, 42 NE 645; Seigel v. Metzger, 
1 Ind. A. 367, 27 NE 647. ; 

Iowa.—Larson v. Vinje, 109 NW 
786; Ballinger v. Connecticut Mut. L. 
Ins. Co., 118 Iowa 23, 91 NW _1767; 
Altoona Independent Dist. v. Dela- 
ware Dist. Tp., 44 Iowa 201. Com- 
pare Dudman vy. Earl, 49 Iowa 37. 

Kan.—Stern v. Craig, 59 Kan. 771, 
51 P 782; Perkins v. Bunn, 56 Kan. 
271, 43 P 230; Wolf v. McMahon, 26 
Kan. 141; Babbitt v. Corby, 13 Kan. 
612; Cronkhite v. Evans-Snider-Buel 
Cop oukwan. Av dls folmeaagos 

Ky.—Brown v. Vancleave, 86 Ky. 
881, 6 SW 25, 9 Kyl 593. 

La.—Rouge v. Lafargue Bros. Co., 
49 La. Ann. 998, 22 S 190; Flowers 
v. Hughes, 46 La. Ann. 436, 15 S 14. 
. Md.—Stuart v. Baltimore, 7 Md. 
00. 

Miss.—Parsons v. Rutherford, 84 
Miss. 70, 36 S 187. 

Mo.—Cassell v. Fagin, 11 Mo. 207, 
47 AmD 151; In re Sachleben, 106 Mo. 
A. 307,-80 SW .737. 

Mont.—In re Black, 32 Mont. 51, 
5450792 P Soe [eit (Cy eqs 

Nebr.—Harte v. Castetter, 38 Nebr. 
571, 57 NW. 3815 Gray v. Smith, 17 
Nebr. 682, 24 NW 840. 

N. Y.—Alexander v. Alexander, 104 
N. Y. 643 mem, 1 Silv. A. 290, 10 NE 
37, 18 AbbNCas 344, 25 NYWklyDig 
420; Fisher v. Dougherty, 42 Hun 
167, 4 NYSt 679; Matter of New York, 
ete Rs Co., 39 Hun) 338: Graham v: 
Sapery, 19 Mise. 690 mem, 44 NYS 
1109 mem; Miller v. Wright, 14 NYS 
468 [aff 129 N. Y. 689 mem, 29 NE 
1031 mem]. 


Oh.—Matthews v. Davis, 39 Oh. St. 


(b) Of Money Paid into Court. 
if money deposited by defendant in court is with- 
drawn by plaintiff in satisfaction of his judgment, 
he estops himself from seeking to have the judg- 
ment reviewed.** 
court by complainant, and refused by defendant, 
are ordered by the court to be paid by the clerk 
to defendant without prejudice to the right of de- 
fendant to appeal, the acceptance of such sums 
by defendant will not prevent the consideration of 


[3C.J.] 681 


or reversed as a whole, he cannot prosecute an ap- 
peal or writ of error to reverse it after having 
accepted money voluntarily tendered by the judg- 
ment debtor in discharge or partial satisfaction of 


So, 


But when sums tendered into 


(c) Of Money Paid on Execution. And 


54; Neel v. Toledo, 5 Oh. Cir. Ct. 203, 
3 Oh? Cir; Dec? “1022 

Or.—Bush vy. Mitchell, 28 Or. 92, 41 
P 155; Portland Constr. Co. v. O’Neil, 
2AS OF: 154, 3202) 164: 

Pa.—Gibson’s App., 108 Pa. 244. 

W. Va.—McKain v. Mullen, 65 W. 
Nor 558, 64 SE 829, 29 LRANS 1 and 
note. 

Wis.—Laird v. Giffin, 84 Wis. 286, 
54 NW 584, 

[a] Damages awarded in condem- 
nation.— Mississippi, ete. R. Co. v. 
Byington, 14 Iowa 572. 

[b] Accepting alimony.—Williams 
v. Williams, 6 N. D. 269, 69 NW 47. 

[ec] A receipt of a part of the 
money, with consent to suspend exe- 
cution, is an abandonment. Deuil v. 
Martel, 10 La. Ann. 6438. 

{d] Receipt after taking appeal. 
—The Indiana statute (supra this 
note), providing that “the party ob- 
taining judgment shall not take an 
appeal after receiving any money 
paid or collected thereon” cannot be 
given such a liberal interpretation as 
would allow an appeal to stand, if 
taken before receiving any money 
paid or collected thereon, as the evi- 
dent purpose of the provision is to 
prevent a party obtaining judgment 
from taking, prosecuting, or main- 
taining an appeal after thus receiv- 
ing money paid or collected thereon. 
Clark v. Wright, 67 Ind. 224, 227. 

[e] Where the title of a party 
claiming under a tax deed is ad- 
judged void, and he is given a judg- 
ment for the money paid therefor, his 
voluntary acceptance of the money 
so adjudged is a waiver of any error 
in the judgment as to title. Babbitt 
v. Corby, 13 Kan. 612. 

[f] Acceptance of the sum found 
due on betterments: after deducting 
the rental value, in an action of eject- 
ment, is a waiver of appeal from the 
judgment. Bolen v. Cumby, 53 Ark. 
514, 14 SW 926. 

[g] Acceptance is necessary, and — 
mere crediting of account is not suf- 
ficient. Center v. Breathitt County, 
90 SW 1054, 28 KyL 1003. 

[h] Reservation of right of ap- 
peal.—In Louisiana, where appellant 
reserves his right to prosecute his 
appeal in a receipt given by him for 
an amount received after judgment 
in part payment of his claim, such 
receipt is no ground for dismissal. 
Staehle v. Leopold, 107 La. 399, 31 S 
882. 
32. Ind.—Martin v. Bott, 17% Ind: 
A. 444, 46 NE 151. 

Iowa. — McKelvey  v. 
etc., R. Co., 58 NW 1068. 

Ky.—Brown v. Vancleave, 
381, 6 SW 25, 9 Kyl 593. 

N. Y.—Graham v. Sapery, 19 Misc. 
690, 44 NYS 1109. 

Or.—Portland Constr. Co. v. O’Neil, 
24 Or 04) S22 164. 

Wis.—Webster-Glover Lumber, etc,. 
Co. v. St. Croix County, 71 Wis. 817, 
36 NW 864. 

33. Chicago R. Equipment Co. vy. 
National Hollow Brake Beam Co., 173 


Burlington, 
86 Ky. 


6830 TSO: 


for stronger reasons, if plaintiff sues out an exe- 
cution and coerces payment of the judgment, he 
will be held to have elected to take it as rendered, 
and cannot prosecute an appeal or writ of error.*4 
(d) Rule Where Appeal Cannot Affect 
Appellant’s Right to Sum Collected—aa. Appel- 
lant Entitled to Sum in Any Event. 
a party cannot maintain an appeal or writ of er- 
ror to reverse a judgment or decree after he has 
accepted payment of the same in whole or in part 
has no application, as a rule, where appellant is 
shown to be so absolutely entitled to the sum col- 
lected or accepted that reversal of the judgment or 
decree will not affect his right to it, as in the case 
of the collection of an admitted or uncontroverted 
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Tll. A. 619; Chicago R. Equipment Co. 
v. National Hollow Brake Beam Co., 
Ane Ue wALwb OOS 

34. Ala.—Whetstone v. McQueen, 
137 Ala. 301, 34 S 229; Bradford v. 
Bush, 10 Ala. 274; Hall v. Hrabrow- 
ski, 9 Ala. 278. 

Iowa.—Reichelt v. Seal, 76 Iowa 
275, 41 NW 16; Buena Vista County 


v. Iowa Falls, etce., R. Co., 55 Iowa 
157, 7 NW 474. 

Kan.—Merchants’ Nat. Bank _v. 
Quinton, 9 Kan. A. 882, 57 P 261; 


ane v. Powell, 5 Kan. A. 652, 47 P 

Ky.—Com, v. South, 80 Ky. 582; 
Paine v. Woolley, 80 Ky. 568; Meek v. 
Lacy, 6 KyL 510. 

La.—Wiemann’s Succ., 112 La. 293, 
36 S 354; Campbell vy. Orillion, 3 La. 
Ann. 115; State v. Judge, 4 Rob. 85. 

Md.—Hay v. Jenkins, 28 Md. 564. 

Mass.—Jarvis v. Mitchell, 99 Mass. 


530. 

Miss.—Adams vy. Carter, 92 Miss. 
579, 47 S 409. 

Mo.—Waddingham v. Waddingham, 
27 Mo. A. 596. 

Nebr.—McKee v. Goodrich, 84 Nebr. 
479, 121 NW 577. 


N. Y.—Knapp:'v. Brown, 45 N. Y. 
207, 11 AbbPrNS 118. 
DiPas— Fall) av: Lacy, 37 Pa. 366; 


Smith v. Jack, 2 Watts & S. 101; 


Laughlin v. Peebles, 1 Penr. & W. 
114. 

TNox-—Hiys van bailey,) (36 Lex.) 119: 
Matlow v. Cox, 25 Tex. 578. 

35. U. S.—Erwin v. Lowry, 7 How. 
172, 12 L. ed. 655; Carson Lumber Co. 
v. St. Louis, etc., ’R. Co., 209 Fed. 191, 
126 CCA 139; Snow v. Hazlewood, 179 
Fed. 182, 102 CCA 448. See also 
Embry v. Palmer, 107 U. S. 3, 2 SCt 
25, 27 L. ed. 346. 

‘Ala.—Whetstone v. McQueen, 137 
Ala. 301, 34 S 229; Phillips v. Tow- 
ers; ets Ala. 406; Tarleton v. Gold- 
thwaite, 23 Ala. 346, 58 AmD 296; 
Gowen v. Jones, 20 Ala. 128. 

Cal.—Coffman yv. Bushard, 164 Cal. 
663, 665, 180 P 425 [cit Cyc]; San 
Bernardino County v. Riverside 
County, 135 Cal. 618, 67 P 1047. 

Ida.—Bechtel v. vans, 10 Ida. 147, 
T1-P 212. 

Ind.—Sills v. Lawson, 133 Ind. 137, 
32 NE 875. 

Iowa.—Lightner’s App., 156 Iowa 
398, 136 NW 761, 137 NW 462 (hold- 
ing that, where, after the taking of 
an appeal by the board of supervisors 
from a judgment of the district court 
reducing a drainage assessment, the 
county treasurer accepted the amount 
of the assessment, as reduced, with 
the understanding that the board of 


supervisors’ right of appeal should 
be reserved, the right was not 
waived); In re Youngerman, 136 


Iowa 488, 114 NW 7, 15 AnnCas 245; 
Ballinger vy. Connecticut Mut. L. Ins. 
Co., 118 Iowa 23, 91 NW 767; Moun- 
tain v. Low, 107 Towa 403, 78 NW 55; 
Upton Mfg. Co. v. Huiske, 69 Towa 
557, 29 NW 621. 

Ky.—Center v. Breathitt County, 
90 SW 1054, 28 KyL 1003; Campbell 
v. Cincinnati So. R. Co., 80 Ky. 585; 
Haman v. Steele, 11 Kyl 287. 
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The rule that 


Henderson Iron Works, etc., Co., 134 
La. 263, 63 S 897. 

Mo.—St. Louis v. Nelson, 108 Mo. 
A. 210, 83 SW 271; Koch v. Sachleben, 
106 Mo. A. 307, 80 SW 737; In re Hut- 
ton, 92 Mo. A. 132. 

Nebr. —Meade Plumbing, etc., Co. v. 
Irwin, 77 Nebr. 385, 109 NW 391. 

Nev.—State v. Central PacmRwiCo. 
21 Nev. 172, 26 P 225, 1109. 

N. Y.—Mellen v. Mellen, ¥37Ne Ys 
606, 33 NE 545; Higbie v. Westlake, 
14 N. Y. 281; Matter of Edwards, 110 
App. Div. 623, 97 NYS 185; Seymour 
v. Spring Forest Cemetery Assoc., 4 
App. Div.. 359) 538 NYS, 726. faff) 157 
N. Y. 697 mem, 51 NE 1094 mem]; 
Matter of Amsterdam Water Comrs., 
36 Hun 534 [rev on other grounds 104 
N. Y. 677 mem, 1 Silv. A. 351, 10 NE 
545, 25 NYWklyDig 393}. 

N. D.—Tyler v. Shea, 4 N. D. 377, 
61 NW 468, 50 AmSR 660. 

Or.—Merriam _ v. Victory Placer 
Min. Co., 37 Or. 321,56 P 75, 58 P 37, 
60 P 997. 

Pa.—Souder’s App., 57 Pa. 498. 

Ss. C.—Richmond First Nat. Bank 
v. Badham, 90 S. C. 394, 73 SE 778. 

Ss. D.—Belle Fourche "Valley Fe Co: 
v. Belle Fourche Land, etc., Co., 28 S. 
Di.289,.291. 133, NW 261 [eit Cyc]. 

Tex.—Haynes v. Halverton, 51 Tex. 
Civ. A. 228, 111 SW 166 (appeal from 
denial of attorneys’ fees in an action 
on a note); Hodges: v. Smith, 34 Tex. 
Civ. A. 635, 79 SW 328. 

Wash.—Thompson vy. Sines, 18 
Wash. 359, 51 P 474; Utterback v. 
Meeker, 16 Wash. 185, 47 P 428; 
Hinchman v. Point Defiance R. Co., 
14 Wash. 349, 44 P 86T. 

Ww. Va.—Gay v. Householder, 71 W. 
Va. 277, 76 SE 450, AnnCas1914C 297 
and note; McKain vy. Mullen, 65 W. 
Va. 558, 64 SEH 829, 29 LRANS 1. 

Wis.—Fiedler v. Howard, 99 Wis. 
388, 75 NW 163, 67 AmSR 865. 

[a] Thus, where the decree in an 
action to rescind an executed con- 
tract for the exchange of property 
on the ground of defendant’s fraud 
and misrepresentations restores to 
each of the parties the property for- 
merly owned by him, decrees that 
plaintiff pay to defendant the amount 
laid out by him upon the property 
conveyed by plaintiff, authorizes de- 
fendant to retain the income from 
such property, and strikes out plain- 
tiff’s cost bill, plaintiff's acceptance 
of defendant’s deed of his property 
does not estop him from prosecuting 
his appeal from the other parts of 
the decree. Coffman vy. Bushard, 164 
Cal. 668, 130 P 425. 

[b] Acceptance of taxes due.— 
There is not a voluntary acceptance 
of benefits conferred by the decree, 
within the rule that such an accep- 
tance is a release of errors, where 
the bill against the tax collector ad- 
mits taxes to be due according to an 
original assessment, but claims that 
an increase by the board of review 
was unlawful, and seeks to restrain 
the colleetion of taxes extended on 
the increased assessment; and the 
decree finds the increase illegal, and 
the tax extended in excess of the 
original assessment void, and enjoins 
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part of his demand, and in other like cases,*° for, 
‘‘in eases of this eharacter, there ean be no in- 
justice, or vexatious oppression to the defendant, 
in allowing the plaintiff to receive that to which he 
is unquestionably entitled, and to confine future liti- 
gation only to so much of plaintiff’s claim as may 
be bona fide disputed.’’ *° 

[§ 557] bb. Appeal for Purpose of Modifying 
or Increasing Judgment. 
jurisdictions, although not in all, that an appellant, 
by the collection of a judgment in his favor, will 
not be estopped from appealing -for the purpose of 
modifying the judgment so as to increase the 
amount of his recovery,®*’ as where the judgment 


It is also held in some 


the collection of such taxes, but pro- 
vides that it shall not prevent the 
collection of taxes computed on the 
original assessment; and complainant 
pays, and defendant accepts, the 
taxes found by the court and con- 
ceded by complainant to be due, the 
right to the taxes paid not arising 
out of, and not being conferred by, 
the deeree. Schaeffer v. Ardery, 238 
Ill. 557%, 87 NE. 343. 

[c] Acceptance by intervener.— 
Funk v. Mercantile Trust Co., 89 
Iowa 264, 56 NW 496. 

36. Phillips v. Towles, 73 Ala. 406, 


411. 

37. Cal.—wWalmut [Irr. Dist.  v. 
Burke, “t58 ;Cali 165, 9167, 110 =P a 527 
[quot Cye];, Modesto First Nat. Bank 
v. Wakefield, 138 Cal. 561, 72 P 151. 

D. C.—District of Columbia _  v. 
Gardiner, 39 App. 389 (accepting the 
fine imposed. does not estop appeal by 
prosecution on the ground that the 
judgment should include an addi- 
tional punishment). 

Ida.—Bechtel w. Evans, 10 Ida. 147, 
ih wees 

Iowa.—Byramn v. Polk County, 76 
Iowa 75, 40 NW 102; Dudman v. Earl, 
49 Iowa 37. 

Ky.—In_ this: state it is expressly 
provided by statute that, “where a 
party recovers; judgment for only 
part of the demand or property he 
sues for, the enforcement .of such 
judgment shall mot prevent him from 
prosecuting an appeal therefrom as 
to so much of the demand or prop- 
erty sued for that he did not re- 
cover” (Civ. Code § 757); and under 
this provision acceptance of satisfac- 
tion of judgmemt for part of the de- 
mand sued for does not preclude an 
appeal as to the recovery denied. 
Nicholson v.. Alvey, 150 Ky. 343, 150 
SW 364; Combs v. Bates, 150 Ky. 
188, 150 SW 20; Combs v. Bates, 147 
Ky. 849, 145 SW 759; Turner v. John- 
son, 31 SW 1027 [reh den 35 SW 923, 
18 Kyl 202]; Wells v. Weaver, 5 
KyL 600; Farmers’ Bank v. Calk, 4 
KyL 627. But compare Com. ‘vy. 
South, 80 Ky. 582, 4 KyL 500 (where 
the judgment was enforced, and it 
was held a bar to an appeal). 

Mass.—Jackson v. Brockton, 182 
Mass. 26, 64 NE 418, 94 AmSR 635. 

N. Y.—Higbie v. Westlake, 14 N. Y. 
281; New Rochelle Gas, ete.,.Co. v. 
Van Benschoten, 47 App. Div. 477, 62 
NYS 398; Seymour v. Spring Forest 
Cemetery Assoc., 4 App. Div. 359, 38 
NYS: 726 [aff 157_N. Y. 697 mem, 52 
NE 1094 mem]; Monnet v. Merz, 60 
N. Y¥. Super. 256, 17 NYS 380 [aff 131 
N. Y. 646 mem, 30 NE 866 mem]; 
Benkard v. Babcock, 25 N. Y. Super. 
175, 17. AbbPr 421, 27 HowPr. 391; 
Clowes v. Dickenson, 8 Cow. 328. 

Or.—Merriam v. Victory Placer 
Min. Co.. 37 Or. 321, 56 Pot, 58 P37, 
60. P 997. 

Tenn.—Bond v. Greenwald, 4 Heisk. 

53 


Va.—Southern R. Co. v. Glenn, 98 
Va. 309, 36 SE 395; Morriss v. Gar- 
land, 78 Va. 215. -% 

{a] Contra.—Shannon Copper Co. 
Vv: «Potter,. 14 .Ariz. 481,,¢03) (eartbi: 
Owens v. Read Phosphate Co., 115 Ga. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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allows a counterclaim or set-off,3& makes a deduc- 
tion for usurious interest,?® allows for the value 
of improvements,*® or disallows certain items of 
account,*t and in other like eases.4? This rule has 
also been applied where appellant accepted the 
amount recovered or decreed, although the judg- 
ment or decree failed to allow proper interest as 
damages #° or as a penalty.‘ 

[§ 558] cc. Receipt of Balance after Prior Liens 
Satisfied. The receipt by an appellant of the bal- 
ance remaining after the satisfaction of prior liens 
does not estop him from appealing from that part 
of the decree adjudging the priority of those liens.*° 

[§ 559] dd. Where Judgment Settles Distinct 
Controversies. When a judgment or decree settles 
two or more distinct controversies, the acceptance 


of a sum of money, to which appellant is declared 


to be entitled by one portion of the judgment or 
decree, does not estop him from appealing from 
another and independent adjudication therein.*® 

[§ 560] (e) Rule Where Restitution Is Made. 
In some decisions it has been intimated that a 
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restitution of the money collected upon a judgment 
restores the right to appeal or bring error;*’ but 
in cases in which the question has been directly 
passed upon it has been held otherwise.*® 

[§ 561] (f) What Constitutes Acceptance—aa. 
In General. In order that a payment of or on a 
judgment or decree may be binding, so as to bar 
an appeal, an acceptance of the payment by appel- 
lant, or by some one authorized to bind him, must 
of course be shown.*® 

[§ 562] bb. By Attorney. An acceptance, by 
an attorney of record, of money paid to him or 
into court, in satisfaction of a judgment or in com- 
pliance with a decree, is generally an acceptance 
by his client, and binds the latter.°° But there 
must be an acceptance by the attorney, and for 
appellant.5+ 

[§ 563] cc. By Coparty. Where money is re- 
ceived and a receipt given by one of two or more 
joint plaintiffs and coappellants for the money 
paid on a judgment in favor of himself and his ¢o- 
appellant, the acceptance of the payment is bind- 


768, 42 SE 62; Trimble v. Beards- 
town First Nat. Bank, 101 Ill. A. 75; 
Mutual Ben. L. Ins. Co. v. Simpson, 
163 Ind. 10, 71 NE 131 (under a stat- 
ute providing that “the party obtain- 
ing judgment shall not take an ap- 
peal after receiving any money paid 
or collected thereon’); Baltimore, 
etce., R. Co. v. Johnson, 84 Ind. 420; 
Merchants’ Nat. Bank v. Quinton, 
(Kan.) 57 P 261; Neel v. Toledo, 5 
On VCir Cty 203,03) Ohe Cirsubec: 1025 
Laird v. Giffin, 84 Wis. 286, 54 NW 
584. 

[b] Where the parts of a decree 
are so closely and mutually depen- 
dent that an appeal would bring up 
every part of the decree, the accep- 
tance of less than the amount 
claimed waives the right of appeal. 
Portland Constr. Co. v. O’Neil, 24 Or. 
54, 32 P 764. And see Shannon Cop- 
per Co. v. Potter, 14 Ariz. 481, 131 P 
157; Houck v. Swartz, 25 Mo. A. 17. 

38. Modesto First Nat. Bank v. 
Wakefield, 188 Cal. 561, 72 P 151; 
Combs v. Bates, 150 Ky. 188, 150 SW 
20; Monnet v. Merz, 60 N. Y. Super. 
256, 17 NYS 380 faff 131 _N. Y. 646 
mem, 30 NE 866 mem]; Benkard vy. 
Babcock, 25 N. Y. Super. 175, 17 Abb 
Pr 421, 27 HowPr 391. 


39. Beals v. Lewis, 43 Oh. St. 220, 
1 NE 641. . 

40. Clay v. Miller, 4 Bibb (Ky.) 
461. 


41. Bechtel v. Evans, 10 Ida. 147, 
77 P 212; Byram v. Polk County, 76 
Iowa 75, 40 NW 102; Nicholas County 
v. McNew, 7 KyL_ 364. And see 
Wright v. Hollywood Cemetery Corp., 
112 Ga. 884, 38 SE 94, 52 LRA 621. 

42. Jaynes v. Jaynes, 8 NYCiv 
Proc 94 (holding that, where, in re- 
plevin of. chattels, the judgment 
awarded a portion to plaintiff, and 
ordered another portion thereof to be 
returned to defendant, defendant did 
not waive his right to appeal from 
the judgment by accepting such chat- 
tels, where he had claimed that the 
court was without jurisdiction). 

43. McCalley v. Otey, 103 Ala. 469, 
15 S 954; Jackson v. Brockton, 182 
Mass. 26, 64 NE 418, 94 AmSR 635; 
Seymour v. Spring Forest Cemetery 
Assoc., 4 App. Div. 359, 38 NYS 726 
{aff 157 N. Y. 697 mem, 51 NE 1094 
mem]. 

44. Commonwealth’s App., 128 Pa. 
603, 18 A 386. 

45. Reynes v. Dumont, 130 U. S. 
854, 9 SCt 486, 32 L. ed. 934; Funk v. 
Mercantile Trust Co., 89 Iowa 264, 
56 NW 496; Hinchman vy. Point De- 
fiance R. Co., 14 Wash. 349, 44 P 867 
(holding that, where property is sold 
under a decree foreclosing two mort- 
gages, the receipt, by the party de- 
ereed to have the junior lien, of the 
proceeds remaining after satisfaction 


of the other mortgage will not estop 
such party to prosecute an appeal 
from the provisions of the decree 
Which determine the priority of 
liens). 

46. U. S.—Gilfillan v. McKee, 159 
Ue Si s03 16s SCU GH l40miy reas 1161) 
(where decree determined the rights 
of the parties in two distinct funds); 


Snow v. Hazlewood, 179 Fed. 182, 102, 


CCA 448; Worthington v. Beeman, 91 
Fed. 232, 33 CCA 475 (where the judg- 
ment was upon two distinct counts). 
See also Terry v. Abraham, 93 U. S. 
38, 23 L. ed. 794. 

Ga.—Coley v. Coley, 128 Ga. 654, 
58 SH 205 (holding that, where, in an 
action by a wife against her. husband 
for permanent alimony, on applica- 
tion to have temporary alimony 
awarded for the benefit of herself 
and their child, the same was denied 
to the wife, but the husband was di- 
rected to pay a certain amount for 
the maintenance of the child, to 
which the wife excepted, the fact 
that while the case was pending in 
the supreme court she collected some 
of the amount awarded for the sup- 
port of the child was not ground for 
dismissing her bill of exceptions). 

Iowa.—Mountain v. Low, 107 Iowa 
403, 78 NW 55; Upton Mfg. Co. v. 
Huiske, 69 Iowa 557, 29 NW 621 
(where plaintiff sued on two promis- 
sory notes). 

N. Y.—Matter of Bogert, 25 Misc. 
466, 55 NYS 751 (where a tax was 
assessable on distinct properties). 

N. D.—Wishek v. Hammond, 10 N. 
D. 72, 84 NW 587. 

Or.—State v. Wells, 64 Or. 421, 126 
EE Guuieel SO peso 83a. 

Tex.—Woeltz v. Woeltz, 93 Tex. 
548, 57 SW 35 (a proceeding seeking 
both divorce and cancellation of a 
deed); Milam y. Hill, 29 Tex. Civ. A. 
5738, 69 SW 447. 

And see supra § 552. 

47. Thus, it has been held that a 
party who has collected the money 
upon a judgment will not be. per- 
mitted to prosecute a writ of error 
until he has refunded the money 
(Murphy v. Murphy, 45 Ala. 123; 
Garner v. Prewitt, 32 Ala. 13; Riddle 
v. Hanna, 25 Ala. 484; Earle v. Reid, 
25 Ala. 463; Knox v. Stéele, 18 Ala. 
815, 54 AmD 181; Bradford v. Bush, 
10 Ala. 274); and that a judgment 
creditor who accepts a tender in sat- 
isfaction of the judgment cannot ap- 
peal without returning the money so 
received (Houck v. Swartz, 25 Mo. A. 
aay 

{a] If a judgment of reversal is 
rendered, before the appellate court 
is informed that such payment has 
been made, the court, on being ad- 
vised thereof, will withhold the cer- 
tificate of reversal and set aside its 


judgment, if the money collected is 
not, within a prescribed time, paid 


back to the appellee. Shingler v. 
Martin, 54 Ala. 354. 
48. Paine v. Wooley, 80 Ky. 568, 


4 KyL 489; Portland Constr. Co. v. 
O’Neil, 24 Or. 54, 32 P 764; Dunham 
Vv. Randall, vetcy (Cor, ti Tex. Cry eA 
265, 32 SW 720; McKain v. Mullen, 
65 W. Va. 558, 64 SE 829, 29 LRANS 
1 and note. 


49. Alexander vy. Jackson, (Cal.) 
25 P 415; Jewell v. Reddington, 57 
Iowa 92, 10 NW 306; Center  v. 


Breathitt County, 90 SW 1054, 28 Ky 
L 1003; In re New York, ete., R. Co., 
98 Nee Ye 12) 

50. Ruckman v. Alwood, 44 Til. 
183; Newman v. Kiser, 128 Ind. 258, 
26 NE 1006; McCracken v. Cabel, 120 
Ind. 266, 22 NE 136; Seigel v. Metz 
ger, 1 Ind. A. 367, 27 NE 647; Lyong 
v. Bain, 1 Wash. T. 482. And see 
Shingler v. Martin, 54 Ala. 354. 

[a] The fact that a statute allows 
plaintiff an attorney’s fee does not 
make the acceptance of the same by 
the attorney the latter’s individual 
act, but it is, in effect, the act of 
plaintiff, and binds him. Root vy. 
Heil, 78 Iowa 4386, 43 NW 278. 

51. Alexander v. Jackson, (Cal.) 
25 P 415; Guenivet v. Perrett, 18 la. 
Ann. 363. 

[a] Refusal of attorney to accept 
sum tendered.—Where, in ejectment, 
there is coupled with a judgment for 
defendant an order that a certain 
sum be paid plaintiff, the leaving of 
this sum by defendant with plain- 
tiff's attorney, which sum the attor- 
ney refuses to accept, is not a satis- 
faction of the judgment, so as to. 
prevent an appeal by plaintiff. Alex- 
ander vy. Jackson, (Cal.) 25 P 415. 

[b] When attorney files lien for 
his fee.—And where, on the report of 
a referee, the court decreed a cer- 
tain sum to be paid to plaintiff by 
defendants, and it was accordingly 
paid to the clerk, and the latter paid 
a part of it to plaintiff's attorney, 
who had filed a lien for his fee, but 
the amount was repaid to the clerk 
by plaintiff as soon as he heard of it, 
it was held that plaintiff had not 
waived his right of appeal. Jewell 
vig eoee 57 Iowa 92, 10 NW 
oO 


[c] Receipt as custodian for clerk, 
—So, where plaintiff, having recov- 
ered judgment and appealed, executed 
a receipt to the clerk of the court for 
a certain sum in notes of a bank, to 
be held subject to the decision of the 
supreme court, reciting that there 
was a certain sum still due, it was 
held that plaintiff's attorney, by re- 
ceiving such money, merely became 
the custodian for the clerk, and that 
the receipt of such funds was not 
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ing on the latter. This does not apply, however, 
where the interests of appellants are separate and 
distinct, so that one has no authority, express or 
implied, to bind the other.>* 

[§ 564] dd. By Fiscal Officer. The acceptance of 
the amount of a judgment in favor of a county or 
city by the treasurer thereof has been held to be 
binding upon such county or city, although, in the 
case of the county, the board of county commis- 
sioners had not authorized the acceptance of the 
amount.°* But in New York, where a corporation 
paid to the city chamberlain the sum awarded by 
commissioners as damages for land taken belonging 
to the city of New York, it was held that the city, 
not having used the money or interfered with it, 
was not precluded from appealing.®°® 

[§ 565] (g) Proof of Acceptance. To justify 
an appellate court in dismissing an appeal on the 
ground that the judgment appealed from has been 
satisfied, or that a payment thereon has been ac- 
cepted, the proof of the fact must be clear and 
satisfactory.°® If the affidavits filed by the parties 
leave the fact of settlement in doubt,’ or the op- 
posing affidavits directly contradict the moving 
affidavits as to the purpose and understanding ot 
the parties, the appeal will not be dismissed.** 

[§ 566] (3) Acceptance of Sum or Property Al- 
lotted under Order of Distribution. Unless the case 
falls within one of the exceptions, to the general 
rule that acceptance of payment or other benefit 
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under a judgment, order, or deeree is a waiver of 
the right to appeal therefrom,°® a person who aec- 
cepts the sum or property allowed to him by an 
order or decree of distribution waives his right 
to appeal therefrom,®° especially where he has 
signed a consent to the distribution,*t or given a 
receipt in full.°? The rule has been applied, for 
example, to a distributee of a decedent’s estate,®* 
to an heir who is a party to a partition suit,°* or 
to a ereditor suing to set aside a deed made by his 
debtor,®> or interested in the distribution of the 
proceeds of property sold on the foreclosure of a 
mechaniec’s lien ®* or under execution.°**7 He may 
appeal, however, respecting any matter which 
would give him a right further to participate in 
the fund;** and he may appeal if he was in any 
event entitled to what he received, so that a re- 
versal can have no effect on the distribution.®® The 
acceptance of a share in a special fund does not 
operate as a waiver of an appeal from another part 
of the decree disposing of the general fumd."° 

[§ 567] (4) Acceptance of Costs. As a rule the 
imposition of costs by the court as a condition 
of granting a particular judgment, order, or de- 
eree is such a benefit that the acceptance of the 
costs will waive the right to appeal from the same ;** 
and the rule applies where costs are imposed as a 
condition of allowing a defendant to answer,’? or 
a petitioner to intervene,"* or of permitting a plain- 
tiff to amend his summons and complaint,’ or modi- 


such an acquiescence in the judg- 
ment as required a dismissal of the 
appeal. Guenivet v. Perrett, 18 La. 
Ann. 363. 

52. Williams v. Richards, 152 Ind. 
528, 53 NE 765; Holman y. Stannard, 
14 Ind. A. 146, 42 NE 645. 

53. Utterback v. Meeker, 16 Wash. 
185, 47 P 428. 

54 State v. Hebel, 70 Ind. 314; 
New Orleans v. Metropolitan Bank, 
44 La. Ann. 698, 11 S 146. 

55. Matter of New York, etc. R. 
Wor s9SyN.. Ye) 12. 

56. Lewis v. Tilton, 62 Iowa 100, 
17 NW 199; Center v. Breathitt 
County, 90 SW 1054, 28 KyL 1003 
(holding that, where, on presentation 
of a claim, the fiscal court of a coun- 
ty allowed only a portion thereof, 
and the claimant refused to accept 
the claim in full, excepting to so 
much of the order as refused to al- 
low the balance, and prayed an ap- 
peal to the circuit court, in which 
court he credited his account by the 
amount allowed by the fiscal court, 
he was not thereby precluded from 
asserting his claim to such balance, 
there being no evidence that he ac- 
cepted the amount allowed or that 
it was paid to him). 

[a] UWnquestioned receipt.—The 
eourt will regard as conclusive the 
written evidence of settlement and 
payment of the judgment appealed 
from, where the genuineness of the 
receipt showing payment is not ques- 
tioned by the appellee. New Orleans 
v. Metropolitan Bank, 44 La. Ann. 
698,11 S 146. 

[b] The mere entry of satisfac- 
tion of the judgmext sought to be 
revised by writ of error is not ground 
to dismiss the writ where the ques- 
tion of satisfaction involves the 
whole merits of the case. Tombig- 
bee R. Co. v. Bell, 12 Miss. 685. 

[c] Settlement in fraud of as- 
signee’s rights.—A motion by appel- 
lants to dismiss their appeal, on the 
ground that the judgment has been 
satisfied, will be granted, although 
opposed by persons who claim to suc- 
ceed to the rights of respondent, and 
who ask to be substituted on the 
ground that the alleged satisfaction 
was in fraud of their rights, the 
granting of the motion leaving the 


question to be settled in the superior 
court, which is the proper forum. 
Nunan v. Valentine, 83 Cal. 588, 23 
PLS: 

57. Lewis v. Tilton, 62 Iowa 100, 
17 NW 199. 

58. Plano Mfg. Co. v. Rasey, 69 
Wis. 246, 34 NW 8b. 

59. In re Black, 32 Mont. 51, 79 P 
554 (enumerating exceptions). And 
see supra §§ 552, 553 et seq; infra 
this section. 


60. Cal.—In re Shaver, 131 Cal. 
219, 63 P 340. 

Kan.—Smith v. Powell, 5 Kan. A. 
652, 47 P 992. 

Mont.—In re Black, 32 Mont. 51, 


54, 79 P 554 [eit Cye]. 

N. Y.—Alexander v. Alexander, 104 
IND OVS 1643, 110" NEST, 

Wash.—In re Day, 18 Wash. 359, 
OL Aaa 

And see other cases in following 
notes. 

61. In re Shaver, 131 Cal. 219, ‘63 
P 340: 

62. In re Shaver, 131 Cal. 219, 63 
Reed In re Black, 32 Mont. 51, 79 P 

[a] Ignorance or mistake as to 
facts.—Aflidavits of appellants tend- 
ing to show that their consent to the 
distribution and their acceptance of, 
and receipt for, the property distrib- 
uted were induced under a misap- 
prehension and misinformation of 
fact, however they might have been 
considered upon a motion to set aside 
the decree of distribution and upon 
an appeal from the order made upon 
such motion, cannot be considered 
upon a motion to dismiss an appeal 
from the decree. In re Shaver, 131 
Cal. 219, 63) P_ 340. 

63. In re Shaver, 131 Cal. 219, 63 
P3400. 

64. Alexander yv. Alexander, 104 N. 
Y. 643, 10 NE 87. 

65. Dunham v. Randall, ete, Co., 
1 Tex Civ. AL 265.82" Swi 720. 

66. Prairie Lumber Co. v. Kors- 
meyer, (Kan.) 43 P 778. 

67. Smith v. Powell, 5 Kan. A. 652, 
47 P 992. And see Matter of Day, 18 
Wash. 359, 51 P 474 (where, how- 
ever, the case was within an excep- 
tion). 

68. Higbie v. Westlake, 14 N. Y. 
281. See also supra § 557. 


69. In re Youngerman, 136 Iowa 
488, 114 NW 7, 15 AnnCas 245; Hig- 
bie v. Westlake, 14 N. Y. 281; Thomp- 
son v. Sines, 18.Wash. 359, 51 P 474; 
Hinchman v. Point Defiance R. Co., 
ee Nit 349, 44 P 867. See supra § 

70. Gilfillan v. McKee, 159 U. S. 
3038, 16 SCt 6, 40 L. ed. 161. See also 
Terry v. Merchants, ete., Bank, 93 
U.S. 38, 23 L. ed. 794: 

71. Cal.—San Bernardino County 
v. Riverside County, 135 Cal. 618, 67 
Pan Oae 
Pt eh ee v. Henk, 16 Minn. 

Mont.—Parr v. Webb, 40 Mont. 346, 
LUG? Byso3: 

N. Y.—Miller v. Wright, 60 Hun 
579, L4 NYS 468° [aff 229 °N. Yor639 
mem, 29 NE 1031 mem]; Taussig v. 
Hart, 33 N. Y. Super. 157; Lupton v. 
Jewett, 24 N. Y. Super. 639, 19 AbbPr 
320; Applebaum v. Bonagur, 56 Misc. 
615, 107 NYS 635; Prentiss v. Bow- 
den, 14 Mise. 185, 35 NYS. 653, 25 
NYCivProc 144, 2 NYAnnCas 163; 
Platz v. Cohoes, 8 AbbNCas 392; 
Lewis v. Irving F. Ins. Co., 50 AbbPr 
140 note. 

S. D.—Lounsbery vy. Erickson, 16 S. 
D. 375, 92 INW 2071. 

Wis.—Drake v. Scheunemann, 103 
Wis. 458, 79 NW 749; Smith v. Cole- 
man, 77 Wis. 343, 46 NW 664. 

[a] In absence of fraud or strata- 
gem.—Platz v. Cohoes, 8 AbbNCas 
(CNS Yeoro2" 

[b] Acceptance not shown.—But 
payment of costs to the clerk of the 
court, pursuant to an order of court 
without proof of the acceptance 
thereof by appellant, is not ground 
for dismissal of an appeal from such 
order. State v. Bleth, 21 N. Di; 27, 
127 NW 1048. 

72. Parr v. Webb, 40 Mont. 346, 
106 P 353; Silver v. Waterman, 127 
App. Div. 339, 111 NYS 546; Radway 
v. Graham, 4 AbbPr (N. Y.) 468; 
Lounsbery v. Erickson, 16 S. D. 375, 
92 NW 1071. : 

73. Wood v. Richardson, 91 Hun 
332, 36 NYS 1001. 

74. Grattan v. Metropolitan L. Ins. 
Co., 80 N. Y. 281, 36 AmR 617; Hood 
v. Hood, 6 NYSt 6. 

[a] By referee.—Although it may 
not be within the power of a referee 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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fying a judgment, order, or decree,” setting aside 
a default judgment,’ or granting a motion for a 
But one does not waive his right to 
appeal from an order by accepting costs allowed 
Acceptance of payment of the 
costs awarded by a judgment or decree will, as in 
other cases of acceptance of payment,’® constitute 
a waiver of the right to appeal from the judgment 
or decree, if such acceptance is inconsistent with 
an appeal therefrom,®° but not otherwise.®! 

(5) Acceptance of Privilege of Renew- 
A party cannot ap- 
peal from an order denying his petition or motion 
when he has availed himself of a provision of the 
order giving him leave to renew the application.*®? 


new trial.”7 


unconditionally.”® 


[§. 568] 
ing Motion, Petition, or Rule. 
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[§ 569] 
cree. 


And a party who acquiesces in a judgment against 


to allow a certain amendment, yet if 
the adverse party accepts the terms 
upon which the amendment was al- 
lowed he cannot appeal. Grattan v. 
Metropolitan lL. Ins. Co., 80 N. Y. 
281, 36 AmR 617. 

Marvin v. Marvin, 11 AbbPr 

Os 


Bernardino County v. 
Riverside County, 185 Cal. 618, 67 P 
1047; Lounsbery y. Erickson, 16 S. D. 
375, 92 NW 1071. 

[a] Subsequent order.—Plaintifft 
cannot appeal from a subsequent or- 
der reciting compliance with the con- 
dition, and ordering that the default 
and judgment be set aside, for it 
merely supersedes the provisional or- 
der, which has become definitive by 
the acceptance and payment, and es- 
tablishes of record the fact that de- 
fendant has complied with the con- 
dition, and that the provisional order 
has thereby become absolute. San 
Bernardino County  v. Riverside 
County, 135 Cal. 618, 67 P 1047. 

77. Lamprey v. Henk, 16 Minn. 
405; Applebaum v. Bonagur, 56 Misc. 
615, 107 NYS 635; Cook v. McComb, 
98 Wis. 526, 74 NW 353; Cogswell v. 
Colley, 22 Wis. 399. Contra Tyson v. 
Wells, 1 Cal. 378. 

78. Farmers’ L. & T. Co. v. Bank- 
ers, ‘etc: “Tel? Co., 109° N.Y. 342; 16 
NE 539; Matter of Amsterdam Water 
Comrs., 86 Hun 534 [rev on other 
grounds 104 N. Y. 677 mem, 1 Silv. 
A. 351, 10 NE 545, 25 NYWklyDig 


SOS 

79. See supra § 553 et seq. 

g0. Shingler v. Martin, 54 Ala. 
354; Root v. Heil, 78 Iowa 436, 43 
NW 278; McKee v. Goodrich, 84 


Nebr. 479, 121 NW 577 (collecting by 
execution so much of a judgment for 
costs as in appellant’s favor waives 
the right to bring error from the part 
thereof against him); Carll v. Oakley, 
97 N. Y. 633 mem. 

[a] By acceptance of the attor- 
ney’s fee by the attorney in an action 
under a statute to enjoin the manu- 
facture, sale, and keeping for sale 
of intoxicating liquors, a_ party 
waives the right of appeal. Root v. 
Heil, 78 Iowa 436, 48 NW 278. See 
supra § 562. 

Sia Walnut irr Dist; ‘vo Burke; 
158 Cal. 165, 110 P 517; Seymour v. 
Spring Forest Cemetery Assoc., 4 App. 
Dive 259 38° NYSrv26. fate 150 UN. TY. 
697 mem, 51 NE 1094 mem]; Puffer 
v. Welch, 144 Wis. 506, 129 NW 525, 
AnnCas1912A 1120. 

{a] Where reversal will not af- 
fect right to costs.—(1) Thus, where 
defendants have recovered a judg- 
ment for costs, their acceptance of a 
payment of the costs does not estop 
them from appealing from so much 
of the judgment as is adverse to 
them, if a reversal on such appeal 
will not necessitate a new trial but 
only a modification of the judgment. 
Walnut Irr. Dist. v. Burke, 158 Cal. 
165, 110 P 517. (2) And appellants 
are not estopped from appealing from 
a judgment of discontinuance on the 
ground that the judgment should 
have been on their demurrer or mo- 


tion. for judgment on the pleadings 
because they taxed and received costs 
on the discontinuance, the costs on 
discontinuance being the same as 
those to which appellants would have 
been entitled on judgment for them 
on the pleadings, or by demurrer. 
Puffer v. Welch, 144 Wis. 506, 129 
NW 525, AnnCasi912A 1120. 

[b] Attorneys’ fees.—Prosecution 
of an appeal by plaintiff from an or- 
der assessing statutory liability 
against stockholders is not estopped 
by allowance and payment, out of 
the fund in court, of fees to plain- 
tiff’s counsel. Marriott’ v. Columbus, 
ere Re Co. OOP Onn Cire@t. e400. 

82. Harris v. Brown, 93 N. Y. 390 
[aff 29 Hun 477]; Bushby v. Berkeley, 
150 App. Div. 897 mem, 134 NYS 563; 
Harrison v. Neher, 9 Hun (N. Y.) 
127; Noble v. Prescott, 4 E. D. Smith 
CNT WYe) = 1391 Peo va MeAdam,) 4 Ni; 
CityCtSuppl 37. 

83. Priestly v. 10 
La. Ann. 455. 

84. Ala.—Shannon v. Mower, 65 S 
338; Whetstone v. MeQueen, 137 Ala. 
3801, 34 S 229; Shingler v. Martin, 54 
Ala. 354. 

Cal.—Kenney v. Parks, 120 Cal. 22, 
52 P 40. 

Ga.—Owens v. Read Phosphate Co., 
115 Ga. 768, 42 SE 62. 

Iowa.—Lombard v. Bush, 85 Iowa 
718, 50 NW 1068; Root v. Heil, 78 
Iowa 436, 48 NW 278; Reichelt vy. 
Seal, 76 Iowa 275, 41 NW 16. 

Kan.—Merchants’ Nat. Bank vv. 
Quinton} (A) 57 BP) 261° 

Ky.—Kelly v. Bramblett, 81 SW 
249, 26 Kyl 167; Com. v. South, 80 
Ky. 582, 4 KyL 500. 

La.—Wiemann’s Suce., 112 La. 293, 
86 S 854; Campbell v. Orillion, 3 La. 
Ann. 115; State v. Judge New Orleans 
Parish Ct., 4 Rob. 85. 


Shaughnessy, 


Miss.—Adams v. Carter, 92 Miss. 
de) 47 S 409, 16 AnnCas 76 and 
note. 


Nebr.—McKee vy. Goodrich, 
Nebr. 479, 121 NW 577. 

Or.—Merriam v. Victory Placer 
MineCon est Or.) 32 1,056l apse ooe ole 
60 P 997. 
bee Sa see other cases supra §§ 552, 

oo. 

[a] After taking appeal.—Knapp 
v. Brown, 45 N. Y. 207. 

{[b] By redemption from sale un- 
der a senior mortgage after appeal 
taken. West v. Fitzgerald, 72 Iowa 
306, 33 NW 688. 

[c] Judgment for alimony from 
month to month.—Waddingham yv. 
Waddingham, 27 Mo. A. 596. 

{d] An action for discovery in aid 
of an execution waives an appeal 
from the judgment. Kelly v. Bram- 
blett, 81 SW 249, 26 KyL 167. 

fe] Restitution required by appel- 
late court as condition to hearing ap- 
peal.—Earle v. Reid, 25 Ala. 463. 

85. Ga.—Owens v. Read _ Phos- 
phate Co., 115 Ga. 768, 42 SE 62. 

Iowa.—Anglo-American Land, etce., 
Ora Bush, 84 Iowa 272, 50 NW 
1063. ; 

Kan.—Merchants’ Nat. 
Quinton, (A.) 57 P 261. 
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him by availing himself of a right therein reserved 
to take another rule on different grounds cannot 
appeal from such judgment.*? 

(6) Enforcement of Judgment or De- 
By enforcing his judgment or decree by exe- 
cution or otherwise a party clearly waives his right 
to appeal or bring error to reverse the same,°* even 
though he claims that the judgment is for less than 
he was entitled to recover,*> unless the judgment 
or decree is of such a character, or the cireum- 
stances are such, that there is no inconsistency be- 
tween such enforcement and the appeal or pro- 
ceeding in error.*® 
judgment are connected and dependent, a party 
eannot enforce a part of the judgment and appeal 


When all the provisions of the 


Ky.—Com. v. South, 80 Ky. 582, 4 


Ky 500. 
Mr Tepe sa heat App., 13 WklyNC 
86. Whetstone v. McQueen, 137 


Ala. 301, 34 S 229; Boice v. Coffeen, 
158 Iowa 705, 138 NW 857; Mountain 
v. Low, 197 Iowa 403, 78 NW 55. 
fa] MIllustrations.—(1) Thus in 

some states it is held that, where the 
appeal involves a bona fide dispute 
over matters apart from or in excess 
of those adjudicated in the trial 
court, or where the appellate court 
can clearly see that,under the facts 
presented a new trial ought not to 
result in diminishing the recovery, 
there is no waiver by coercing its 
payment. Whetstone v. McQueen, 
137 * Ala. 301, 34S) 2295. Phillips ® yv- 
Towles, 73 Ala. 406; Mountain v. 
Low, 107 Iowa 403, 78 NW 55; Horn- 
ish v. Peck, 53 Iowa 157, 1 NW 641, 4 
NW 898. See also supra § 556. (2) 
And where a decree for plaintiff pro- 
vides for deposit of a deed and for 
certain payments within thirty days, 
as a condition to the relief sought, 
which includes the establishment of 
a judgment lien in his favor, by com- 
plying with the conditions of the de- 
cree, and taking out an execution on 
the judgment, he does not waive his 
right to appeal as to the _ costs. 
Mountain v. Low, supra. (3) So, 
where the last grantee of mortgaged 
premises, holding under covenants of 
warranty, is granted judgment over 
against a prior grantor who has as- 
sumed the mortgage, and issues exe- 
eution on such judgment, and such 
prior grantor appeals, thus threat- 
ening the rights of the subsequent 
grantee under the decree, plaintiff 
mortgagee cannot object, because of. 
such issue of execution, to an ap- 
peal also taken by such grantee in 
order that he may have the merits 
of his cross petition tried anew. 


Boice v. Coffeen, 158 Iowa 705, 138 
NW 857. 
[b] Causing transcripts of the 


judgment to be made and filed in the 
office of the clerk of another county, 
thus making the judgment a lien 
upon the lands therein, does not 
estop the party from taking an ap- 
peal when it does not appear that he 
has caused execution to be issued, 
or done any act to enforce the same. 
Tama County vy. Melendy, 55 Iowa 
395, 7 NW 669. 

[ec] Enforcing judgment relating 
to assessments.—The right of the 
board of supervisors to appeal from 
a decision reducing an assessment of 
benefits for a drainage district is not 
waived by their action in issuing 
bonds for all unpaid assessments and 
ordering the assessment against 
plaintiff in accordance with the 
court’s order, nor by the action of 
the county treasurer in selling the 
land for unpaid installments of the 
assessment, where they are required 
by statute to take such steps and are 
bound to recognize the court’s order 
as binding upon them until reversed. 
Bibler v. Hamilton County, 162 Iowa 
1, 142 NW 1017. 


-. = 


Pa 


686 [3C.J.] APPEAL AND ERROR [§§ 569-572 


from part;** but it is otherwise where the judg- 
ment is divisible and appeal from a part is not 
inconsistent with enforcement of the residue.§8 
(7) Sale of Premises under Decree. 
mortgagee who proceeds to sell the mortgaged 
premises under a decree of foreclosure thereby 
waives his right to appeal from that part of the de- 
cree giving judgment for a less sum than is claimed 
to be due,*® releasing certain defendants from per- 
sonal liability on the mortgage debt,®° or directing 
that the sale be made subject to a lien adjudged 
to be prior to the mortgage,®4 or to secure a re- 
versal of the judgment as to other property in re- 


[§ 570] 


spect to which the decree was adverse; 
mortgagee’s appeal from an order in foreclosure 
for default in interest and taxes, enjoining a sale 
but providing that the injunction shall not inter- 
fere with a foreclosure for any future default, will 


be dismissed, where, after taking 


87. Paine v. Wooley, 80 Ky. 568, 
4 KyL 489; Adams vy. Carter, 92 Miss. 
579, 47 S 409, 16 AnnCas 76; Bennett 
v. Van Syckel, 18 N. Y. 481; Male v. 
Harlan, 12 S. D. 627, 82 NW 179. See 
also supra §§ 5538, 559. 

[a] When a statute contemplates 
that an appeal may be taken from a 
part of the judgment, if the judg- 
ment is enforced by execution or 
otherwise and is inconsistent with 
the part appealed from the appeal 
cannot be sustained. Male vy. Harlan, 
12 S. D. 627, 82 NW 179. 

88. Modesto First Nat. Bank v. 
Wakefield, 138 Cal. 561, 72 P 151; 
Clements v. Cassily, 3 La. Ann. 358. 
See also supra §§ 553, 559. 

[a] Divisible judgments.—(1) On 
foreclosure and on a counterclaim in 
favor of defendant. Modesto First 
Nat. Bank v. Wakefield, 138 Cal. 561, 
72 P 151. (2) Dissolving injunction 
as to part of property and perpetuat- 
ing it as to another portion. Mitchell 
v. Lay, 3 La. Ann. 593. (3) Against 
defendant in attachment and dis- 
missing a rule on the surety on the 
attachment bond. Clements v. Cas- 
sily, 3 La. Ann. 358. 

89. Lombard v. Bush, 85 Iowa 718, 
50 NW 1068; Anglo-American Land, 
etc., Co. v. Bush, 84 Iowa 272, 50 NW 
1063. And see Malcolmb v. Suter, 8 
KyL 782. But see Goodlett v. St. 
Elmo Inv. Co., 94 Cal. 298, 29 P 505 
(where the court said that the right 
to sell was absolute and could be ex- 
ercised without prejudice to the right 
-to appeal from the deficiency decree). 

90. Guaranty Sav. Bank y. Butler, 
56 Kan. 267, 43 P 229. 


91. Clark v. Wright, 67 Ind. 224; 
Male v. Harlan, 12 S. D. 627, 82 NW 
Los 

92. Sterne v. Vert, 111 Ind. 408, 


12 NE 719; Sterne v. Vert, 108 Ind. 
232, 9 NEY 127. 

93. Stewart v. McCaddin, 107 Md. 
314, 68 A 571. 

94. Inverarity v. Stowell, 10 Or. 
261 (holding that, in a foreclosure 
suit, where the decree properly di- 
rects the sale of the premises but er- 
roneously directs the application of 
the proceeds, the suing out of an exe- 
cution on such a decree does not de- 
bar plaintiff mortgagee from taking 
an appeal to correct the decree in 
regard to the application of the pro- 
ceeds). 

[a] In an action to foreclose a 
mortgage securing two notes in the 
hands of different persons, where a 
decree has been rendered for a fore- 
closure, and declaring the holders of 
the notes entitled to share pro rata 
in the proceeds, the holder of one of 
the notes, claiming to be entitled to 
priority, is not barred from appealing 
from the order of distribution by the 
fact that he so far carries out the 
decree as to cause execution to issue, 
the property to be sold, and the pro- 
ceeds to be paid into court. Miller v. 


——— 


A 


General. 


and a 


dies.°® 
the appeal, the [$§ 572] 


Washington Say. Bank, 5 Wash. 200, 
Sle tLes 

95. New York Store Mercantile 
ee v. Thurmond, 186 Mo. 410, 85 SW 

96. Existence of other remedies in 
lower court see supra §§ 67-76. 

Existence of remedy in equity see 
supra § 77. 

Pendency of another proceeding in 
court below see supra §§ 58-66. 

Pendency of motion for new trial, 
rehearing, etc. see supra § 282. 

97. Horn v. Volcano Water Co., 18 
Cal. 141; O’Brien v. Kelly, 134 App. 
Div. 562, 119 NYS 6138. 

[a] Moving to set aside judgment, 
order, or decree.—(1) Where appel- 
lants against an order resort to the 
summary remedy by motion to set 
aside the order and try this motion 
on the merits, they cannot afterward 
fall back and seek the reversal of the 
order by appeal. Horn y. Volcano 
Water Co., 18 Cal. 141. But compare 
infra note 98 [a]. (2) Of course, if 
the motion is granted and the judg- 
ment or order is effectually vacated, 
an appeal will not lie, for a judg- 
ment or order which has been set 
aside no longer exists for the pur- 
pose of appeal. See supra § 447. 

[b] Obtaining second order allow- 
ing execution.—Where plaintiff ob- 
tains an order for execution under 
Code Civ. Proc. § 1391, allowing to 
be issued against the salary of a 
judgment debtor an execution which 
shall become a lien upon the salary 
due or to become due until the exe- 
cution is satisfied, and such order is 
vacated upon defendant’s motion, 
and plaintiff appeals, but subse- 
quently obtains a second order al- 
lowing an execution to issue, which 
order is actually issued to the sher- 
iff, plaintiff thereby waives his right 
to appeal from the order vacating the 
first execution, since, under the ex- 
press provisions of the statute, only 
one execution can be issued. O’Brien 
Mag 134 App. Div. 562, 119 NYS 

98. Ill—Daugherty v. Daugherty, 
78 Ill. A. 187. 

Ind.—Continental Clay, ete., Co. v. 


Bryson, 168 Ind. 485, 81 NE. 210; 
Davis v. Fasig, 128 Ind. 271, 27 NE 
Towa.—Smith v. Meeker, 153 Iowa 


655, 183 NW 1058. 

Ky.—Nashville, ete., R. Co. v. Bean, 
128 Ky. 758, 109 SW 323, 33 KyL 114, 
129 AmSR 333. 

Minn.—Venner v. Great Northern 
R. Co., 108 Minn. 62, 121, NW 212. 

Nebr.—Anderson yv. Hendrickson, 1 
Nebr. (Unoff.) 610, 95 NW 844. 

N. M.—In re Dye, 16 N. M. 191, 195, 
113 Pi 839 [quot 15, Cyc! 261,: that “no 
act is decisive so as to constitute a 
conclusive election unless the reme- 
dial right, upon which such act is 
based, is irreconcilable with the 
remedial right which the subsequent 


= 

mortgagee advertised the property for sale for a 
subsequent default under such order.®® 
under a decree of foreclosure does not bar an appeal 
which is not in any way inconsistent therewith ;°* 
and a sale under the power contained in a mortgage 
or deed of trust is not an enforcement of a decree 
of sale so as to bar an appeal in a suit by a second 
mortgagee or grantee to set aside a sale under the 
first mortgage or deed on the ground of fraud. 

[§ 571] g. Pursuing Other Remedy °°—(1) In 
A party will lose his right to appeal or 
sue out a writ of error by pursuing some other rem- 
edy which is inconsistent with the subsequent ap- 
peal or proceeding in error;°’ but the resort to an- 
other remedy will not bar an appeal or proceeding 
in error to reverse a judgment, order, or decree, 
where there is no inconsistency between the reme- 


But a sale 


(2) Bringing Other Proceedings for Re- 


action or suit 
force’’]. 

N. Y.—In re Flushing Ave., 98 N. 
Y. 445. 

Wash.—Hampton y. Buchanan, 50 
Wash. 39, 96 P 518. 

[a] Motion to vacate or set aside. 
—(1) As a rule a motion which is 
overruled to vacate or set aside a 
judgment, order, or decree is not in- 
consistent with, and does not bar, a 
pending or subsequent appeal or writ 
of error; Anderson v. Hendrickson, 1 
Nebr. (Unoff.) 610, 95 NW 844 (mo- 
tion to vacate a,decree and dismiss 
the action because of the findings of 
fact). But-compare supra note 97 
[a]. (2) And where, pending an ap- 
peal from an order denying a motion 
to set aside the commissioner’s re- 
port in local improvement proceed- 
ings, founded on an alleged irregu- 
larity, a second motion was made to 
set aside the same order and the 
order confirming the report, such 
second motion setting forth the facts 
as to the irregularity, but being based 
mainly on the alleged unconstitu- 
tionality of the act under which the 
proceedings were had, and this sec- 
ond motion was denied, but it did 
not appear that the question of ir- 
regularity was decided, the deter- 
mination of that question not being 
necessary to a decision on the mo- 
tion, it was held that the right to 
have the first appeal considered was 
not barred by the decision of the 
second motion. In re Flushing Ave., 
98 N. Y. 445. 

[b] Motion or petition to modify. 
—The filing of a petition, by a party 
ordered to pay alimony, to modify 
the decree because of his opponent’s 
misconduct occurring before the de- 
cree was rendered does not estop him 
from questioning the sufficiency of 
the. decree by a writ of error. 
Daugherty v. Daugherty, 78 Ill. A. 
187. P 

[ec] Motion for reéxamination.—A 
party does not waive his right to ap- 
peal from an order granting a new 
trial by filing a motion asking. the 
court to reéxamine the question de- 
termined. Anderson v. Cahill, 65 Iowa 
252, 21 NW,5938. 

[d] Injunction.— An application 
for dissolution of an injunction is no 
waiver of a pending appeal from the 
order granting the injunction. Mexi- 
can Asphalt Co. v. Mexican Asphalt 
Pav. Co., 61 Ill. A. 354; Davis v. 
Fasig, 128 Ind. 271, 27 NE 726; Simon 
v. Walker, 26 La. Ann. 603; Houston 
Electric Co. v. Glen Park Co., (Tex. 
Civ. A.) 155 SW 965; Young v. Dud- 
ney, (Tex. Civ. A.) 140 SW 802; Jeff 
Chaison Townsite Co. v.. McFadden, 
ete., Land Co., 56 Tex. Civ. A. 611, 
121 SW 716. 


is brought to en- 


[e] Appointment of réceiver.—The 


fact that appellant, after an appeal 
is perfected from an interlocutory 
order appointing a receiver, files a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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view.°° If a party pursues some other remedy for 
review, where he has merely an election between 
remedies, he waives his right to maintain an appeal 
or writ of error; but it is otherwise if the remedies 
are concurrent and his pursuit of one is not incon- 
sistent with a subsequent resort to the other. In 
some jurisdictions the filing of a bill of review, or 
of a petition in the nature thereof, is not a waiver 
of the right to appeal from the original judgment 
or decree,? while in other jurisdictions the rule is 
otherwise, it being held that the party has an elec- 
tion of remedies, and that, having elected to pursue 
one remedy, he waives the right to pursue the 
other.2 Where the matters to be determined are 
entirely distinct,* or where there is no action of the 
court on the petition and answer,® the appeal will 
be entertained. The remedies by certiorari and ap- 
peal are not necessarily so inconsistent that the as- 
sertion of the one involves the negation or repudia- 
tion of the other. The subject of the election of 
remedies and the right to different remedies in the 
same case has been treated at length in another 
chapter.” 

[§ 573] (8) Enjoining Execution.2 In Iowa it 
has been held that the suing out of an injunction 
to restrain the execution of a judgment at law 
operates as a release of all errors in such judg- 
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same effect,1°? and their operation is not affected by 
the fact that the injunction is subsequently dis- 
solved.** In other states it has been held that an 
injunction against execution on a judgment does 
not operate as a release of errors where the order 
of allowance does not require it.1? Where a gar- 
nishee obtains an injunction as to proceedings 
against him, it is no release of error as to defend- 
ant in the attachment. The injunction operates as 
a release of errors in the proceedings at law only 
as to the party obtaining it.1° 

[§ 574] (4) Moving for New Trial.1* By moy- 
ing for and obtaining a new trial after judgment a 
party necessarily waives or loses his right to ap- 
peal or bring error to reverse the judgment, as it 
is vacated by the order granting the new trial;° 
and where a party moves for and obtains a new 
trial either before or after judgment, he thereby 
waives or wipes out any errors of the trial court 
at the trial,!® and he cannot, for example, after- 
ward appeal from or assign as error a prior order 
or ruling denying his motion for judgment in his 
favor on the verdict or notwithstanding the ver- 
dict,17 or refusing to set the verdict aside and enter 
judgment for him dismissing the action.1* But a 
mere motion or petition for a new trial not granted 
does not waive a pending or subsequent appeal 


ment. In some states there are 


motion in the lower court to set aside 
the interlocutory order appealed from 
does not preclude a further prosecu- 
tion of the appeal, since on the ap- 
peal no question may be considered 
except such as immediately led to 
the appointment of the receiver, leav- 
ing all other matters to the court be- 
low. Continental Clay, etc. Co. v. 
Bryson, 168 ‘Ind. 485, 81 NE 210. 

[f] Service of process after prior 
service set aside—Where an at- 
tempted service of process is set 
aside, and from the order setting it 
aside plaintiff appeals, the fact that 
appellant, as matter of precaution, 
avails himself of an opportunity to 
make personal service of the sum- 
mons after the first service has been 
set aside and after the appeals have 
been perfected is not a waiver of the 
appeal or a concession that the first 
service was insufficient. Venner v. 
Great Northern R. Co., 108 Minn. 62, 
121 NW 212. 

99. Existence of other remedy for 
review see supra §§ 78-85. ; ; 

Pendency of another proceeding in 
an appellate court see supra §§ 55-57. 

1. See supra §§ 78 et seq, 86 et 
seq. 

[a] In Kentucky, under the code 
provision allowing an absent defend- 
ant to appear in the circuit court at 
any time within five years after the 
judgment and move for a retrial of 
the action, such defendant is not pre- 
cluded from bringing a writ of error 
to procure a reversal of an erroneous 
judgment against him for errors ap- 
parent in the record. Payne v. With- 
erspoon, 14 B. Mon. 217. 

2. O’Hara v. McConnell, 93 U. S. 
150, 23 L. ed. 840. See supra §§ 86, 
8 


ih 

[a] Application for review or re- 
argument.—In Colorado, under Mills 
Annot. St. (1891) § 2425, a party ag- 
grieved by a decree adjudicating wa- 
ter rights does not waive his right to 
appeal from the decree by applying 
to the district court for a review or 


reargument. Daum vy. Conley, 27 
ol0:..56, 09) P7538. : 
8. Harvey v. Fink, 111 Ind. 249, 


12 NE 396; Zimmerman v. Love, 97 
Ind. 602; McCurdy vy. Love, 97 Ind. 
62; Traders’ Ins. Co. v. Carpenter, 85 
Ind. 350; Klebar v. ‘Corydon, 80 Ind. 
95; Searle v. Whipperman, 79 Ind. 
424; Dunkle v. Elston, 71 Ind. 585; 
Davis v. Binford, 70 Ind. 44; Indiana 


statutes to the 


Mut. F. Ins. Co. v. Routledge, 7 Ind. 
25; Hinesley v. Sheets, (Ind. A.) 46 
NE 94; Wilson v. Roberts, 38 Nebr. 
206, 56 NW 787; Maxwell v. Martin, 
35 W. Va. 384, 14 SE 7. See supra 
§§ 86, 87. 

4 Lane v. Marshall, 15 Vt. 785. 

[a] Because of after discovered 
testimony.—Gillespie v. Allen, 37 W. 
Va. 675, 17 SE 184. 

5. O’Hara v. McConnell, 93 U. S. 
150, 23 L. ed. 840; Karrick v. Wet- 
more, 210 Mass. 578, 97 NE 92 (where 
the petition for a review was. dis- 
continued). 

6. Porter v. Butterfield, 116 Iowa 
eee NW 199. See also supra §§ 

7. See supra §§ 86-91. 

a Staying execution see supra § 


9. Gordon v. Ellison, 9 Iowa 317, 
74 AmD 353. 

[a] Proceedings in violation of 
law.—But the suing out of an in- 
junction does not operate as a re- 
lease of errors in a judgment at law 
when it is designed to enjoin pro- 
ceedings in violation of law. Burge 
v. Burns, Morr. (lowa) 287. 

10. Thompson v. Munson, 43 Miss. 
176; Hazeltine v, Reusch, 51 Mo. 50; 
Moss v. Craft, 10 Mo. 720; Chouteau 
v. Douchouquette, 1 Mo. 715; McKenny 
v. Clark, 84 Mo. A. 624; Blake v. 
Dunn, 5 Humphr. (Tenn.) 578; Henly 
v. Robertson, 4 Yerg. (Tenn.) 171. 

11. Chouteau v. Douchouquette, 1 
Mo. 715; Henly v. Robertson, 4 Yerg. 
(Tenn.) 171. 

12. St. Louis, ete., R. Co. v. Todd, 
40 Ill. 89; Gano v. White, 3 Oh. 20. 

[a] Must affect judgment itself.— 
(1) An injunction to stay proceedings 
at law, in order to operate as a re- 
lease of errors, must affect the judg- 
ment itself. McConnel v. Ayres, 4 
Ti 20: (2) Thus, where a party 
against whom a judgment has been 
rendered obtains an injunction mere- 
ly restraining plaintiff from further 
proceedings under his exetution, and 
not seeking in any way to stay the 
judgment, such injunction does not 
operate as a release of errors in the 
proceedings in the suit at law prior 
to and including the judgment. St. 
Louis, etc., R. Co. v. Todd, 40 Ill. 89. 

[b] A decree dissolving an injunc- 
tion restraining the execution of a 
judgment and adjudging that plain- 
tiff in the injunction pay the judg- 


ment is no bar to a writ of error 
upon such judgment. Utter v. Walk- 
er, Wright (Oh.) 46. 

13. Taylor v. Ricards, 9 Ark. 378: 

14. Pendency of motion for new 
trial see supra § 282. 

15. Kower. v. Gluck, 33 Cal. 401; 
Jones v. Booth, 38 Oh. St. 405; Cul- 


ver v. Hitchcock, 19 Wis. 342. And 
see supra § 447. 
16. King v. Inland Steel Co., 177 


Ind. 201, 96 NE 337, 97 NE 529: 

[a] New trial as of right in eject- 
ment.—The taking of a new trial as 
of right in ejectment, under the stat- 
ute, eliminates from the record all ~ 
errors intervening at the trial had. 
“If the party would avail himself of 
such errors, he must abide by the 
rulings, permit judgment to go, and 
take his appeal.” Bitting v. Ten 
Eyck, 85 Ind. 357, 361. 

17. Smith v. Griffis, 78 Ga. 355; 
King v. Inland Steel Co., 177 Ind. 201, 
96 NE 337, 97 NE 529 (holding that, 
where, after a general verdict for 
plaintiff, defendant’s motion for judg- 
ment on the answers to special in- 
terrogatories was denied, and its mo- 
tion for new trial was granted, and 
subsequently plaintiff filed an amend- 
ed complaint, and appealed from the 
judgment rendered on sustaining a 
demurrer thereto, defendant, by its 
successful motion for new trial, had 
waived any errors prior thereto, so 
that it could not allege as cross error 
the denial of its motion for judg- 
ment non obstante); Louisville, ete., 
R. Co. 'v. Miller, 141 Ind. 533,.37 Nis 
343; Atchison, etc., R. Co. v. Brown, 
26 Kan. 443; Burton v. Boyd, 7 Kan. 
17; Schweickhart v. Stuewe, 75 Wis. 
157, 43 NW 722. 

[a] Failure to take advantage of 
order granting new trial.—And it has 
been held that, ~ where defendant 
moves to set aside the verdict and 
for a new trial, and the motion is 
granted upon terms, and defendant 
does not avail himself of the benefits 
of the order, but refuses to comply 
therewith on the ground that the 
conditions imposed are too onerous, 
he is not in a position to complain 
of the judgment subsequently en- 
tered on the verdict. Carter v. In- 
terurban St. R. Co., 86 NYS 206. 

Waiver by participation in new 
trial see supra § 541. 

18. Mutual Reserve Fund Life 
Assoc. v. Dillon, 34 Can. S. C. 141. 
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from a judgment,’® or a writ of error,?° or a bill 
of exceptions,?4 unless there is a statute or rule 
In some jurisdictions, 
a motion for a new trial which is denied 
is a waiver and abandonment of all exceptions 
taken during the trial which are not embodied in 
the motion,?* the review on appeal being of the 
ruling on the motion and the previous exceptions 


of court to such effect.” 


however, 


alleged as grounds thereof.** 
[§ 575] 


or from bringing error to review 


not apply, however, where the action or proceed- 
ing is not inconsistent with the appeal or proceed- 


19. Taylor v. Holland, 20 Ga. 11; 
Lee v. Tinges, 7 Md. 215 

20. U.S. v. Hodge,.6 ‘How. (U. S:) 
279, 12 L. ed. 487; Brown v. Evans, 
18 Fed. 56, 8 Sawy. 502; West v. Cun- 
ningham, 9 Port. (Ala.) 104, 33 AmD 


300. 

21. West v. Cunningham, 9 Port. 
(Ala.) 104, 33 AmD 300. ° And see 
Lee v. Tinges, 7 Md. 215 (holding 
that, where the same questions are 
presented in the bill of exceptions 
and in a motion for a new trial, the 
court below should in general require 
a waiver of the exceptions before en- 
tertaining the motion, but, if the 
court hears and decides the motion 
without requiring such waiver, the 
appellate court will nevertheless en- 
tertain the appeal). 

22. See U. . v. Hodge, 6 How. 
(CU. S.) 279, 12 L. ed. 4387. And cases 
infra this section. 

23. Danley v. Robbins, 3 Ark. 144. 
And see Sylvester v. Mayo, 1 Cush. 
(Mass.) 308. 

24. Berry v. Singer, 10 Ark. 483; 
Samuel vy. Cravens, 10 Ark. 380. See 
also infra § 830, 848. 

25. Ark.—Jenkins v. Jenkins, 78 
Ark. 388, 94 SW 45 (holding that, 
where a claim against a decedent’s 
estate was presented to the adminis- 
trator, and he sought to set off a sum 
due from the claimant to the estate, 
and appealed from a judgment disal- 
lowing the set-off, but in the mean- 
time brought suit on the claim which 
he sought to set off, in which judg- 
ment was rendered against him, 
which was not appealed from, the 
judgment so rendered was conclusive 
on the appellate court on the appeal 
from the prior judgmen 


t). ‘ 
Tit—Carr, va) Casey, 20. -Llk, 637 ‘Gn- 


stitution of second suit by adminis- 
trator). 

Iowa.—Liebuck v. Stahle, 66 Iowa 
749, 24 NW 562 (bringing second ac- 
tion of forcible entry and detainer); 
Gordon v. Ellison, 9 Iowa 317, 74 
AmD 353 (bringing action before’ an- 
other justice). 


Kan.—Samuel v. Samuel, 59 Kan. 
335, 52 P 389. 

Minn.—Wright, ete., Co. v. Robin- 
son, 79 Minn. 272, 82 "NW 632. 


N. M.—In re Dye, 16 N. M. 191, 
194, 113 P 839 [quot Cyc]. 

Or.—Ehrman y. Astoria R. Co., 26 
Or? 377. 3842 356 (bringing attach- 
ment action after appeal from decree 
refusing to foreclose a mechanic’s 
lien). 

Wash.—Morrison v. Bernot, 58 
Wash. 302, 108 P 772 (holding that, 
where, after dismissal of a _ suit 
over defendant’s objection, defendant 
brings an independent .suit on the 
eause of action set up in his counter- 
elaim, he is estopped from appealing 
from the judgment of dismissal). 

fa] By basing an action upon that 
part of a judgment which is favorable 
a party waives the right to appeal 
from the judgment. Wright, etc., Co. 


(5) Prosecuting or Defending Another 
Action or Proceeding. If a party, after judgment 
against him, prosecutes another action or proceeding 
based upon the same cause, and such action is in- 
consistent with an appeal or writ of error, he estops_ 
himself from appealing from the first judgment 
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ing in error.”® 


same.?? 


[§§ 574-578 


By appearing in a suit on a judg- 
ment, and answering that such judgment was er- 
roneously rendered, a party does not waive his 
right to maintain a writ of error to reverse the 


[§ 576] h. Compromise and Settlement. Where, 
after the rendition of the judgment sought to be 
reversed, the matter in controversy has been the 


subject of a valid compromise between the parties 


[§ 57] 
This does 


ite 


[§ 578] 


v. Robinson, 79 Minn. 272, 82 NW 632. 

[b] Action for rent.—A landlord, 
by instituting an action to recover 
rent, abandons his right to prosecute 
an appeal which has been granted 
him from an order discharging an 
attachment for the same rent. Ault 
v. Gill, 14 KyL 525. 

{c] Bringing action in another 
state.—A husband brought an action 
in Kansas against his wife for the 
purpose of obtaining a divorce. In 
her answer and cross petition the 
wife asked for a divorce and for ali- 
mony. The court refused to grant a 
divorce to either party, but made an 
equitable division of the property. 
To obtain a reversal of the judgment, 
the husband instituted a proceeding 
in error in the supreme court. While 
the proceeding was pending, the hus- 
band established a residence in Okla- 
homa, and there brought an action 
in which he obtained a divorce from 
his wife, and the decree barred her 
from any interest in his property. It 
was held that he was estopped to as- 
sert error or to further prosecute his 
proceeding in Kansas. Samuel  v. 
Samuel, 59 Kan. 335, 52 P 889. 

{d] ‘Audita querela, having been 
applied for and obtained, constitutes 
a waiver of the party’s right to bring 
a writ of error. Brooks y. Hunt, 17 
Johns. (N. Y.) 484. 

26. Smith v. Meeker,-153 Iowa 655, 
133 NW 1058; In re Dye, 16 N. M. 
191, _118 P 839 (holding that an ap- 
peal from a judgment dismissing an 
action by an heir to revoke the pro- 
bate of a will on the ground of the 
infancy of the heir is not abandoned 
because the heir, on attaining full 
age, brings a subsequent action to 
revoke the probate, the subsequent 
action not being an election of reme- 
dies);* Moorehouse vy. Moorehouse, 7 
Pa. Super. 287, 42 WklyNC 245 
(where, pending an appeal from a 
judgment for plaintiff in an action 
for arrearages in making certain pay- 
ments, another action was brought 
by the same plaintiff for arrearages 
on the same contract alleged to have 
become due since the first suit). 

{a] Filing another suit in the 
same court founded on the same 
causes of action as alleged in a suit 
in which an appeal has been taken 
does not operate as an acquiescence 
on the part of appellant. The insti- 
tution of the second suit may be 
amenable to the plea of lis pendens, 
but it cannot be considered as a 
waiver or an abandonment of the pre- 
vious appeal. Meyer vy. Schurbruck, 
37 La. Ann. 373. 

{b] Bringing action in federal 
court.—Where, after decree of fore- 
closure and sale of a railroad in a 
state court, a bondholder filed a bill 
in a federal court to set aside the 
sale, which bill was dismissed on the 
merits, the bondholder still had the 
right of appeal from the decree of 
the state court to the state supreme 


to the litigation, which compromise leaves nothing 
of the controversy presented by the record in th 
supreme court to be decided, the, appeal or writ of 
error will be dismissed on motion.?® 

i, Abandonment and Dismissal of Suit. 
An appeal or writ of error will not le from a de- 
cision where appellant, subsequently to the decision, 
voluntarily dismisses or abandons the suit.?® 

j. Taking Cause to Another Court for 


court. Guaranty Trust, etc., Co. v. 
Buddington, 24 Fla. 21, 3 S 418. 

[cj] Bringing action upon counter- 
claim.—An appeal will not be dis- 
missed on the ground that since it 
was taken appellant has brought an 
action to recover upon the cause of 
action set up in his counterclaim, it 
appearing that the counterclaim was 
stricken out for failure to furnish a 


bill of particulars thereof. O’Brien 
v. Smith, 13 NYS 410. a 
27. Eliot v. McCormick, 144 Mass. 


10, 10 NH 705. And see Martin v. 
Kittredge, 144 Mass. 13, 10 NE 710. 

28. S.—Dakota County v. Glid- 
den, 113° (Was Se nce ps Ciara Secon elas 
ed. 981; Talbot v. Mason, 125 Fed. 
101, 60 "CCA 145. 

Cal.—Peo. v. Burns, 78 Cal. 645, 21 
P 540. 

Colo.—Hunter y. Dickinson, 3 Colo. 
PN SSEU(PA SG} Ise )3 7. 

Conn.—Salmon vy. Pixlee, 2 Day 242. 

Ill.—Gubbins v. O’Mahony, 176 Ill. 
‘AY 565) “Peos"v., Wells,” £40 slik At B2358 

Ind.—Princeton Coal, ete., Co. v. 
Gilmore, 170 Ind. 366, 83 NE 500 
(release of judgment); Monnett v. 
Hemphill, 110 Ind. 299, 11 NE 230. 

Kan.—Ziegler v. Hyle, 45 Kan. 226, 
2B P 568; Rasure v. McGrath, 23 Kan. 

de 

Minn.—Babcock yv. Banning, 3 Minn. 


1191 
N. Y.—lLee v. Vacuum OllzZCor S26: 
INES Venn Di Se" uaa NEE etl Oleh Cock v. 
Palmer, 19 AbbPr 372. 
Sylvester, 48 


Wash. —Blangy v. 
Wash. 699, 93 P 210. 
Wis.—Thornton v. Madison Wool- 
en Mills, 41 Wis. 265. 
See also supra §§ 116, 550 text and 
note 98. 


[a] Contra as to writ of error.— 
yea v. Gibbs, 3 Sm. & M. (Miss. ) 
[b] But a partial compromise is 


no waiver of the right to appeal as 
to the balance. Wells v. Boyle, (Tex. 
Civ. A.) 98 SW 441. 

29. Ga—Macrea v. Nolan, 33 Ga. 
205; Denney, Ve SDC i Game tes 
Mott v. Hill, 7 Ga. 79. 

T1.—Cahill v. Welch, 208 Ill. bite 
69 NE 877; Bradley v. Gilbert, 155 
Wi. 154,39 NE 593; Newman v. Dick, 
23 Ill. 338. . See also Hutchinson y. 
Ayres, 17 Ill. A. 271 [aff 117 Ill. 558, 
7 NE 476]. 
eke: .—State Bank y. Hayes, 3 Ind. 

Miss.—Miller v. Keith, 26 Miss. 166 
(where party voluntarily withdrew 
from suit). 

Tex.—O’Neal v. Wills Point Bank, 
64 Tex. 644; Sorrell v. Stone, (Civ. 
A.) 127 SW 300 (abandonment). 

Wash.—Mahncke 'y. Tacoma, 1 
Wash. 18, 23 P 804. 

Voluntary dismissal, discontinu- 
ance, or nonsuit see supra § 333. 

[a] After a.retraxit a retractor 
cannot join in the prosecution of a 
writ of error, as the writ would be 
utterly at variance with the legal 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 578-580] 


Review. 


tions.*? 


have been taken to the superior 


first instance does not estop appellant from subse- 
quently appealing to that court from the judgment 
of the inferior appellate court to which the cause 
was first taken;* and the fact that an appellant 
apples for and obtains an order of appeal to a 
court having no jurisdiction of the matter in dis- 
pute does not estop him from presenting his appeal 
in a court of competent jurisdiction.®* 

[§ 579] 6. Waiver of Objections to Right of 
The right to object to the taking of an 


Appeal. 


As a rule, where, under a statute, the 
party aggrieved is given a right of appeal to either 
of two courts of concurrent Jurisdiction, an appeal . 
to one waives the right to appeal to the other.®° 
But there are some exceptions, or apparent excep- 
Where one of the courts reviews the de- 
cisions of the other, the fact that an appeal might 
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tribunal in ihe 


[3C.J.]. 689 


appeal or the issuance of a writ of error may be 
waived by appellee or defendant in error whenever 
the objection is founded upon some act or omission 
on the part of apy 
may be pleaded by his opponent as an estoppel to 
the right of review.*4 
express stipulation,®> or it may be implied from 
some act on the part of appellee or defendant in 
error, such as joining issue on the appeal or writ 
of error,?* or from some other act showing ac- 
quiescence or evincing an intention to treat the 
appeal or writ of error as valid.°* 
appellant has waived his right to appeal by reason 
of something occurring subsequently to the rendi- 
tion of the decree, appellee must take advantage 
of such waiver before final judgment is rendered 
disposing of the appeal.*® 


ppellant or plaintiff in error, which 


This waiver may arise from 


But where an 


-V. PRESENTATION AND RESERVATION IN LOWER COURT OF GROUNDS OF REVIEW *° 


[§ 580] 
of Rule. 


effect of the retraxit; but this ob- 
jection must be interposed by plea 
before joinder, and comes too late 
after the pleadings are made up in 
the courts. Harris v. Preston, 10 
Ark. 201. 

[b] Dismissal of levy.—Where, on 
demurrer to the equitable pleadings 
of plaintiffs in fieri facias, filed in aid 
of their levy, the equitable, proceed- 
ings are dismissed, and plaintiffs 
thereupon, of their own motion, dis- 
miss their levy, and the court enters 
judgment for claimants for costs, a 
writ of error by plaintiffs to the 
sustaining of said demurrer will be 
dismissed. McAfee vy. Kirk, 78 Ga. 
356 


[ec] Reason for and extent of rule. 
—(1) So long as the trial court leaves 
plaintiff a’ substantial cause of ac- 
tion, his* withdrawal from the court 
must be regarded as voluntary, and 
as constituting a waiver of his right 
to appeal from the order of that 
court. But, where the ruling of the 
court leaves plaintiff without a sub- 
stantial cause of action—as_ where 
it rules that the recovery can be only 
for nominal damages—the taking of 
a nonsuit by plaintiff must be re- 
garded as involuntary, and not as a 
waiver of the right of appeal. State 
v. Thompson, 81 Mo. A. 549. (2) Dur- 
ing the pendency of an action against 
a constable and the sureties on his 
bond, the constable died, and, on mo- 
tion of defendants, and against the 
opposition of plaintiff, the writ was 
revived against the administrator of 
the constable, whereupon plaintiff 
abandoned the suit. This action by 
defendants being invalid, plaintiff did 
not thereby lose his right to take 
proper steps to have the original ac- 
tion revived. “Com. vy. York, 9 SB. 
»~-Mon. (Ky.) 40. 

30. Field v. Great Western El. Co., 
6 N. D. 424, 71 NW 135, 66 AmSR 611. 
And see Drewry Vv. Percival, 20 Ont. 
De 489; Wb sOntwR 617. See also 
supra § 92 et seq. 

31. See cases infra this section. 
And see Metropolitan L. Ins. Co. v. 
Broach, 31 Ill. A. 496 (holding that 
defendant, after an appeal to the cir- 
cuit court, may appear in the city 
court, to which plaintiff has perfect- 
ed an appeal, but which has been dis- 
missed by the judge of such court on 
his own motion, and may move for 
a reinstatement thereof, without los- 
ing his right to a trial in the-circuit 
court in case of the dismissal hy 
plaintiff of the latter’s appeal in said 
city court after such reinstatement). 
See also supra §§ 98-105. 


r3C. J.-441 


A. Necessity in General—l. Statement 
Subject to a few exceptions, which will be 
noticed hereafter,*® the rule is of almost universal 


[By Wm. Lawrencn CiarK] 


32. Northern Pac. Ee COSA 
Amato, 144 U. S. 465, 12 SCt 740, 36 
L. ed. 596 [aff 49 Fed, 881, 1 CCA 


468]. 
33. Chaplin v. Highways Comrs., 
126 Ill. 264, 18 NE 765 [rev 27 Ill. 


A. 643]; McWilliams vy. Michel, 43 La. 
Ann. 984,10 S 11. See also McIntosh 
v. Wheeler, 58 Kan. 324, 49° P 77. 
And see supra § 98 et seq. 

34. Ark.—Hopson v. Frierson, 106 
Ark. 292, 152 SW 1008. 

Conn.— Brennan y. Berlin Iron 
Bridge Co., 72 Conn. 386, 44 A 727. 

D. C.—Merillat v. Bussey, 34 App. 


584. 

Mass.— Fay v. Harrington, 176 
Mass. 270, 57 NE 369. 

Minn.—Todd v. Bettingen, 102 
Minn. 260, 113 NW 906, 18 LRANS 


263. 

Miss.—Boone v. Poindexter, 12 Sm. 
& M. 640. 

N. Y.—D’Ivernois vy. Leavitt, 8 Abb 


Pr 59 
45 Pa. 


Pa.—Long v. 
Super. 530. 

Utah.—Steele v. Third Dist. Ct., 41 
Utah 402, 126 P 321. 

Wash.—State v. Cranney, 30 Wash. 
Bei ak, ead) 

Wis.—Fiedler v. Howard, 99 Wis. 
388, 75 NW 163, 67 AmSR 865. 

Man.—Hutchinson v. Colby, 12 Man. 
307. 

35. Ames y. Mississippi Boom Co., 
8 Minn. 467. 

36. Harris v. Preston, 10 Ark. 201; 
McDonald v. McConkey, 54 Cal. 143; 
Minneapolis Harvester Works v. 
Hedges, 11 Nebr. 46, 7 NW 531; Du 
Bois Opera House Co. v. Du Bois 
Borough, 16 Pa. Co. 210. 

37. Mass.—Fay v. Harrington, 176 
Mass. 270, 57 NE’ 369 (holding that, 
where, in consequence of a misunder- 
standing, plaintiffs were prevented 
from fully presenting their case, and 
a bill of exceptions was allowed after 
verdict for defendant, and a new 
trial was then granted plaintiffs on 
the phase of their claim not consid- 
ered, which again resulted in defend- 
ant’s favor, at the close of which a 
second bill of exceptions was allowed, 
and counsel for both parties assumed 
on appeal that the first bill of excep- 
tions was not waived by the subse- 
auent proceedings, the supreme court 
would follow that assumption and 
would review both bills). 

Minn.—Todd v. Bettingen, 102 
wenn. 260, 118 NW 906, 18 LRANS 


McHenry, 


N. Y.—In re Guardian Sav. Inst., 
78 N.Y. 408. 
Pa.—Henney vy. Ralph, 6 Kulp 362. 


application that questions, of whatever nature, not 
raised and properly preserved for review in the trial 
court, will not be noticed on appeal.*? 


And a for- 


Wis.—Fiedler v. Howard, 99 Wis. 
388, 75 NW 163, 67 AmSR 865 (hold- 
ing that a party cannot object that 
the other has waived the right of ap- 
peal by accepting the fruits of the 
judgment, where he, in as great a 
degree as the other, has accepted 
such fruits, and has also appealed; 
and also that plaintiff cannot object 
to defendant’s appeal on the ground 
that he has accepted the fruits of the 
judgment, where, on his demand, de- 
fendant, as a condition to serving a 
bill of exceptions, was required to, 
and did, give a bond conditioned that 
if both parties should appeal, and it 
should be decided that plaintiff was 
entitled to the whole fund, defendant 
should pay plaintiff the amount he 
had received). 

88. Hopson v. Frierson, 106 Ark. 
292, 152 SW 1008. 

39. Questions presented by the 
record see infra XII M in 4C. J. 

Scope and extent of review gener- 
ally see infra XVI in 4 C. J. 

Presentation and reservation of 
objections on appeal from decision of 
intermediate court on appeal from 
justice of the peace see Justices of 
the Peace [24 Cye 759]. 

40. See infra §§ 644, 649-652, 677. 

410 UW. eS: v. Creamery 
Package Mfg. Cot 227- U. Si 8.338 
SCt 202, 57 L. ed. 393 faff 179 Bed: 
115, 102 CCA 413]; Thomas v. Taylor, 
224 U. S. 73, 32 SCt 403, 56 L. ed. 
678; Huse v. U. S., 222 U. S. 496, 32 
SCt 119, 56 L. ed. 285; Lutcher, ete., 
Lumber Co. v. Knight, 217 U. S. 257, 
30 SCt 505, 54 L. ed. 757; Boquillas 
Hand; ete, Con WA ICurtis: S20 UEmise 
339, 39 SCt 493, 538 L. ed. 822; Miller 
vy. New Orleans Acids pete Com ecielae 
WU. 782496, 29.Set 176, 53 L. ed. 300; 
De Rodriguez v. Vivoni, 201 U. S. 
371, 26 SCt 475, 50 L. ed. 792; Badger 
v.. Ranlett, 106 U. S. 255, 1 SCt 346, 
27 L. ed. 194; Wilson v. McNamee, 
102 U..S. 572, 26 L. ed. 234; Walker. v. 
Sauvinet, 92 U. S. 90, 23 L. ed. 678; 
Federal Mining, etc., Co. v. Hodge, 
213)’ Fed. 605; 130 CCA 197; Arctic 
Ice Mach. Co. v. Armstrong County 
Trust Co., 192 Fed. 114, 112 CCA 458; 
Port v. McCutchen, 187 Fed. 798, 109 
CCA 558; Oregon R., ete.,) Cos v. ‘Du- 
mas, 181 Fed. 781, 104 CCA 641; Iron 
Molders’ Union "No. 125 v. “Allis- 
Chalmers Co., 166 Fed. 45, 91 CCA 
631, 20 LRANS 315; Young, ete., Co. 
v. Brande, 162 Fed. 663, 89 CCA 455; 
In re Friedman, 161 Fed. 260, 88 CCA 
306, 20 AmBankr 37; Reader v. Hag- 
gin, 160 Fed. 909, 88 CCA 91; Pitts- 
burgh v. Clark, 154 Fed. 464, 83 CCA. 
262 [aff 146 Fed. 441]; Wilson v. Cal- 
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tiori, where counsel declares on the trial in open | court that only a certain question is involved in the 


culagraph Co., 153 Fed. 961, 83 CCA 
77; Love v. Export Storage Co., 143 
Fed. 1, 74 CCA 155; Lesser Cotton 
Co. v. St. Louis, ete., R. Co., 114 Fed. 
133, 52 CCA 95; Lake County v. Sut- 
Jiff, 97 Fed. 270, 38 CCA 167; Sigafus 
v. Porter, 84 Fed. 430, 28 CCA 443; 
Van Gunden v. Virginia Coal, etc., 
Co., 52 Fed. 838, 3 CCA 294. 

Ala.—Napier v. Elliott, 177 Ala. 113 
58 S 4385; Haigler v. Goldsmith, 52 g 
736; Central of Georgia R. Co. v. 
Malone, 165 Ala. 432, 51 S 730; Mad- 
dox v. Dunklin, 163 Ala. 278, 50 S 
20 Gs SoUnts Weg Eurt;s 157, Alael26, 147 
S 260; Stevens v. Standard Oil Co., 
L564 Alaers58i,047) Se 1407 «Buford vz 
Christian,, 149 Ala. 343, 42 S) 997; 
Odom v. Moore, 147 Ala. 567, 41 S 
162; Taylor v. Hutchinson, 145 Ala. 
202, 40 S 108 (insufficiency of objec- 
tions to allowance of claim against 
insolvent bank); Birmingham Loan, 
etc., Co. v. Anniston First Nat. Bank, 
100 Ala. 249, 15 S 945, 46 AmSR 45; 
Birmingham R., ete., Co. v. Leach, 5 
Ala. A. 546, 59 S 358; Bain v. Hodges, 
4 Ala. A. 421, 58 S 957; Polytinsky v. 
Patterson, 3 Ala. A. 302, 57 S 130. 

Ariz.—Copper Belle Min. Co. v. 
Costello, 11 Ariz. 334, 95 P 94; [reh 
den 12 Ariz. 105, 95 P 803]; Provi- 
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Colo. A. 826, 122 P 404; Kobey v. 
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Home F. Ins. Co., 21 Ida. 377, 121 P 
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164, 97 NE 280, AnnCas1913A 471; 
Lawrenceville v. Hennessey, 244 Ill. 
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NE 551; Hutchinson v. Spoehr, 221 
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219 Ill. 222, 76 NE 379; Gunning v. 
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142 Ill. A. 233; Chicago v. Didier, 131 
Ws BAL 406 [ative 22 (ed 25.0 eS Ny 
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adam, etc., Co., 161 Ind. 371, 68 NE 
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Ind. 325, 58 NE 4387; Downard v. 
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v. Ferger, 52 Ind. A. 199, 97 NE 819, 
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Ind. A. 1, 98 NE 892; Elijah v. Dowl- 
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Ind. T.—Taylor v. Southerland, 7 
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Kramer, 154 Iowa 5238, 1384 NW 538; 
F. P. Gluck Co. v. Therme, 154 Iowa 
201, 134 NW 438; Iamdex Printing Co. 
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Tyrrell v. Shannon, 147 Iowa 184, 123 
NW 325; Drew v. Madison School 
Tp., 146 Iowa 721, 125 NW 815; Max- 
well v. McCall, 145 Iowa 687, 124 NW 
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124 NW 603, 1389 AmSR 458; Fitz- 
gerald v. Tvedt, 142 Iowa 40, 120 NW 
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NW 47; Kiel v. Wright, 135 Iowa 
383, 112 NW. 633, 124 AmSR 282, 13 
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484, 110 NW 166; Griffin v. Erskine, 
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696, 104 NW 286; Bird v. Phillips, 
115 Iowa 703, 87 NW 414; Buser v. 
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Ottawa Bd. of Education v. Jacobus, 
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295, 89 P 683, 10 LRANS 571; Bying- 
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Earls, 113 SW 854; Ballou v. 
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v. Nunnelly, 125 Ky. 664, 102 SW 292, 
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Suce., 130 La. 650, 58 S 497; Hay- 
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57 A 797; Moody v. Clark, 27 Me. 551; 
Emery v. Vinall, 26 Me. 995. 
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ing Goods Co., 212 Mass. 213, 98 NE 
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ham, 189 Mass. 347, 75 NE 253; Bak- 
shian v. Hassanoff, 186 Mass. 355, 71 
NE 555; Heard v. Trull, 175 Mass. 
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court); Knight v. Overman Wheel 
Co., 174 Mass. 455, 54 NE 890; Tru- 
deau v. Poutre, 165 Mass. 81, 42 NE 
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164 Mass. 424, 41 NE 721, 49 AmSR 
471; Farnsworth v. Mullen, 164 Mass. 
112; 41 NE 132; Chésebro  v. Barme, 
163 Mass. M9 39> INE LOssse ‘Van 
Deusen v. Steele, 162 Mass. 268, 38 
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79, AnnCasi1913D 1204; Selling v. 
Berger, 161 Mich. 526, 126 NW 702; 
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Mich. 585, 125 NW 702; Ulmer v. 
Seelman, 159 Mich. 2538, 123 "NW 
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160, 123 NW 539; Andrews v. Osborn, 
159 Mich. 77, 123 NW 599; Muir v. 
Kalamazoo Corset Co., 155 Mich. 441, 
119 NW 589; Page Vv. Boehmer, 154 
Mich. 6938, 118 NW 602; Benson v. 
Bawden, 149 Mich. 584, 413 NW 20, 
13 LRANS 721; Holmes v. Smith, 149 
Mich. 327, 112 NW 912; Lee v. Liv- 
ingston, 143 Mich. 203, 106 NW 713; 
Miller v. McLaughlin, 141 Mich. 433, 
104 NW 780; Smith v. McDonald, 139 
Mich. 225, 102 NW 738; Alpena City 
Water Co. v. Alpena, 130 Mich. 518. 
90 NW 323; Brown v. O’Donnell, 123 
Mich. 100, 81 NW 961; Beck v. Finn, 
122 Mich. 21, 80 NW 785; Broughton 
v.. Jones, 120 Mich. 462, 79 NW 691; 
Graves v. Lyon, 110 Mich. 670, 68 NW 
985; Wolf v. Holton, 110 Mich. 166, 
67 NW 1082; Nelson v. Cheboygan 
Nav. Co., 44 Mich. 7, 5 NW 998, 38 
AmR 222. 

Minn. Zimmerman vy. Burchard- 
Hurlbut Inv. Co., 111 Minn. 17, 126 
NW 282; West Minneapolis First Nat. 
Bank v. Persall, 110 Minn. 333, 125 
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time on reargument); Schmoll _v. 
Lucht, 106 Minn. 188, 118 NW_ 555; 
Pederson vy. Christofferson, 97 Minn. 
491, 106 NW 958; Hinolf v. Thomson, 
95 Minn. 230, 103 NW 1026, 104 NW 
547; Obst v. ‘Covell, 93 Minn. 30, 100 
NW 650. 

Miss.—Adams v. Clarksdale, 95 
Miss. 88, 48 S 242; Keystone Lumber 
Yard v. Yazoo, ete., R. Co., 94 Miss. 
1925147 [ST 8033 y¥azoo, etc, R: Co. v. 
Wallace, 90 Miss. 609, 43 S 469; 
George v. Louisville, etc., R. Co., 88 
Miss. 306, 40 S 486; Owens v. Wad- 
dell, 87 Miss. 310, 39S 459; Anderson 
v. Leland, 48 Miss. 253; Gale v. Lan- 
caster, 44 Miss. 413; Ferguson v. 
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Mo.—East St. Louis Ice, ete., Co. v 
Kuhlmann, 238 Mo. 685, 142 SW 253 
Clark v. McAtee, 227 Mo. 152, 127 sw 
37; Thomas v. Scott, 221s NO: 20 elo 
sw 1098; Kavanaugh Ge Se Louis, 
220 Mo. 496, 119 SW 552; Whitelaw 
v. Rodney, 212 Mo. 540, 1i1 SW 560; 
Coleman v. Reynolds, 207 Mo. 463 
105 SW 1070; McCune v. Goodwillie, 
204 Mo. 306, 102 SW 997; Howard v. 
Brown, 197 Mo. 36, 95 SW 191; Allen 
v. Labsap, 188 Mo. 692, 87 SW 926, 
8 AnnCas 306; Palmer v. Alexander, 
162 Mo. 127, 62 SW 691; Hayden v. 
Lauffenburger, 157 Mo. .88, 57 SW 
721; Dazey v. Laurence, 153 Mo. A. 
435, 184 SW 85; Hughes v. Foltz, 142 
Mo. A. 513, 127 SW 112; Avery v. 
Tucker, 137 Mo. A. 428, 11s SW 672; 


Holladay-Klotz Land, ete, Co. v. 
Beekman Lumber Co., 136 Mo. A. 176, 
116 SW 436; Phillips~ v. Geiser Mtg. 
Con 29 Mo. A. 396, 107 SW 471; 
Wissman v. Meagher, 115 Mo. A. 82, 
91 SW 448; Williamson vy. Missouri, 
etc., R. Co, 15 Mion VAS 72590 SW 
401; Chapin v. Stahlhuth, 102 Mo, A. 
299, 76 SW 667; Smith v. Caldwell, 
96 Mo. A, 632, 70 SW 926; Steele v. 
Johnson, 96 Mo. A. 147, 69 SW 1065; 
Slater v. Supreme Lodge K. L. H., 88 
Mo. A. 177; Kansas City v. McGov- 
ern, 78 Mo. A. 513. 

Mont.—Silver Bow County v. Da- 
vies, 40 Mont. 418, 107 P 81; State v. 
Second Judicial Dist. Ct., 38 Mont. 
415, 100 P 207; Robinson v. Helena 
Light, étc., Co., 38 Mont. 222, 99 P 
837; Dempster v. Oregon Short Line 
R, Co. 3% Mont. 335; 96. P irs Bae- 
gerty v. Lash, 34 Mont. 517, 87 P 907; 
Philipsburg v. Weinstein, 21 Mont. 
146, 53 P 272. : 

Nebr.—State v. Birdsall, 88 Nebr. 
587, 130 NW 108; Carlile v. Bentley, 
81 Nebr. 715, 116 NW 772; Whedon v. 
Lancaster County, 80 Nebr. 682, 114 
NW ‘1102; Bankers’ Union of the 
World vy. Landis, 75 Nebr. 625, 106 
NW 973; Batty v. Hastings, 69 Nebr. 
511, 95 NW 866; Jackett v. Bower, 62 
Nebr. 232, 86 NW 1075; Farmers’, 
etc., Ins..Co. v. Dobney, 62 Nebr. 213, 
86 NW 1070, 97 AmSR 624; Hyde v. 
Hyde, 60 Nebr. 502, 83 NW 673; 
‘Bankers’ L. Ins. Co. v. Robbins, 59 
Nebr. 170, 80 NW 484; State v. Cass 
‘County, 53 Nebr. 767, 74 NW _ 254; 
Creighton Univ. v. Riley, 50 Nebr. 
341, 69 NW 9438; Jenkins v. Myatt, 2 
Nebr. (Unoff.) 592, 89 NW 599. 

Nev.—Allen v. Ingalls, 33 Nev. 281, 
111 P 34, 114 P 758, AnnCasi913 
755; Phenix v. Bijelich, 30 Nev. 257, 
95 P 351; Longabaugh v. Virginia 
City, etc., R. Co., 9° Nev. 271;. Clarke 
v. Lyon County, 7 Nev. 75. 

N. H.—Atty.-Gen. v. Fogarty, 73 N 
H. 607, 62 A 219; Westminster Nat. 
Bank v. New England Electrical 
Works, 73 N. H. 465, 62 A 971, 111 
AmSR 637, 3 LRANS 551. 

N. J.—Corcia v. Giuliano, 85 N. J. 
L. 369, 87 A 94; McCloud v. Illinois 
Surety ‘Co., 83 N. J. Li. 572, “83 A. 908; 
Pratt Vv.’ Union Nati Bank Si Nand: 
L. 588, 80 A 492; Thornton v. Fay, 
81 N. J. L. 427, 80 A 326; Hubatka v. 
Maierhoffer, 81 N. J. L. 410, 
346; Simmons Pipe Bending Works 
v. Seymour, 80 N. J. L. 465, 78 A 258; 
Streuli v. Wolowitz, 80 N. J. L. 180, 
76 A 309; Osborn v. Gurtner, 75 N. 
Js Ex 224; 66 A 1086; Frisby v. Thomas 
Jefferson Council No. TSS. One Wa LAs 
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818; Consolidated Traction Co. v. 
Behr, 59 N. J. L. 477, 837 A 142; Cum- 
berland Lumber Co. v. Clinton Hill 
Lumber Mfg. Co., 57 N. J. Eq. 627, 
42 A 585. 

N. M.—Chambers v. Bessent, 17 N. 
M. 487, 134 P 237; Di Palma v. Wein- 
man, 16 N. M. 303, 121 P38; Lund v. 
Ozanne, LSe NGO MeO Se Saae 710. 

N. Y.—Muck. v. Hitchcock, 212 N. 
Y. 283, 106 NE 75; Peo. v. Cahill, 188 
N. Y. 489, 81 NE 453; Madden v. 


Hughes, 185 N. Y. 466, 78 NE 167;, 


Brinckerhoff v. Farias, 170 N. Y. 427, 
63 NE 487 [aff 52 App. Div. 256, 65 
NYS 358] (objection to accounts of 
trustees); Martin v. Home Bank, 160 
N. Y. 190. 54 NE 717 [aff 30 App. Div. 
498, 52 NYS 464]; McCann v. Albany, 
158 N. Y. 634, 53 NE 673 [aff 11 App. 
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Merrill v. Consumers’ Coal Co., 114 
NY. 216, 21 NE 155; Coe v. Ray- 
mond, 89 N. Y. 612 mem; Raplee v. 
Arnot, 69 N. Y. 616 mem; McCarton 
v. New York, 149 App. Div. 516, 133 
NYS 939; Buffalo v. Stevenson, 145 
App. Div. 117, 129 NYS 125 [app dism 
207 N. Y. 258, 100 NE 798]; Clifford 
v. Hughes, 1389 App. Div. 730, 124 
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NYS 478; Davis v. Bouton Motor Co., 
132 App. Div. 64, 116 NYS 508; Kin- 
ner v. Whipple, 128 App. Div. 736, 
113 NYS 3837 [rev on other grounds 
198 N. Y. 585 mem, 92 NE 1088 mem]; 
Hurley v. Tucker, 128 App. Div. 580, 
112 NYS 980 [aff 1498 N. Y. 534 mem, 
92 NE 1087 mem]; Wilber v. Gil- 
lespie, 127 App. Div. 604, 112 NYS 20; 
Romeo v. Yonkers, 126 App. Div. 402, 
110 NYS 724 [aff 196 N. Y. 546 mem, 
89 NE 1111 mem]; Baumann v. Tan- 
nenbaum, 125 App. Divert 0, sO Ss 
108; Peo. v. Armstrong, 116 App. Div. 
103, 101 NYS 712; Norden v. Duke, 


‘113 App. Div. 99, 99 NYS 30; Russell 


v. Barron, 111 App. Div. 3825797 NYS 
1061; Boden v. Scholtz, 101 App. Div. 
1, 91 NYS 437; Matter of Fulton, 75 
App. Div. 623, 78 NYS 116; Hassett v. 
Sanborn, 62 App. Div. 588, 71 NYS 
81; Peo. v. Delaware, etc., Canal Co., 
32 "App. Div. 120, 52 NYS 850 [aff 165 
N. Y. 362,°59 NE 138]; Hinman v. 
Stillwell, 34 Hun 178; Abernethy v. 
Church of Puritan Soc., 3 Daly 1; 
Easter v. New York, ete., Express Co., 
74 Mise. 399, 182 NYS 402; National 
Soc. U. S. D. of 1812 v. American 
Surety Co., 56 Mise. 627, 107 NYS 
820; Danella v. Paradise, 52 Misc. 


662 mem, 102 NYS 807; Hellthaler v. 


Teft Weller: Co., 50 Misc. 358, 98 
NYS 823; Carmichael v. John Han- 
cock Mut. L. Ins. Co., 45 Mise. 597, 
90 NYS 1033; Bendix v. Saul, 34 


‘Mise. 774 mem, 68 NYS 800; Casey Vv. 


Barry, 27 Mise. 835 mem, 60 "NYS 768; 
Equitable Trust Co. v. Halpert, 133 
NYS 776; Sherwood v. Artistic Mar- 
ble Co., 125 NYS 566; Lichtman y. 
Rose, 110 NYS 9385; Adler v. Miles, 
108 NYS 1011; Starr v. Patterson, 14 
NYS 901; Campbell v. Stakes, 2 
Wend. 137, 19 AmD 561 and note. 

N. C.—Ludwick v. Penny, 158 N. C. 
104, 73 SE 228; Herring v. Warwick, 
155 N. C. 345, 71 SE 462; Robertson 
v. Marshall, 155 N. G 167, 71 SE 67; 
Walker v. Walker, L561" INGCH 164; 65 
SE 923; Smith y. Atlantic, ete., Air 
Line R. Co., 131 N. C. 616, 42 SE 976; 
Williamson’ v. Canaday, 25 N. CG. 349. 

N. D.—Golden Valley Land, etce., 
Co. ws, Johnstone.) 21°79 Nip: 97, 128 
NW _ 690; Poirier Mfg. Co. v. Kitts, 18 
N. D. 556, 120 NW 558; Kephart v. 
Continental Casualty Co., 17 N. D. 
380, 116 NW 349; American Soda 
Fountain Co. v. Hogue, 17 N. D. 375, 


116 NW 339, 17 LRANS 1113; Landis 


Mach. Co. v. Konantz Saddlery Co., 17 
INS Sy s10) at'Gs INIWeSoonn Besesin ye 
Paine, 15. N. Ds .436, 109 NW 322. 
el v. Maher, 6 N. D. 413, 71 NW 
Oh.—Young v. State, 26° Oh. (Cir: 
CEP T47 1 '750, eit Cyc]: Akerman v. 
Lima, 8 OhS&CP 430, 7 OhNP 92. 
Okl. —Tirey v. Darneal, 37 Okl. 611, 
132 P 1087; Proctor v. Harrison, 34 
Okl. 181, 125 P 479; Hausam vy. Par- 
ker, 31 OK. 399, 121 P 1063; Wicker 
v. Dennis, 307OKI. 540; 119 P 11/99* 
Hutchings v. Cobble, 30 Okl. 158, 126 
P 1013; Stem vy. Adams, 30 Okl. 101, 
ive be 382; Ward v. Richards, 28 Okl. 
629, 115 Pp 791; Patterson v. Missouri, 


etc, R. Co. 34 Okl. VAT NOS ao ie 
Baker vy. Marcum, 22 OK. 24, 497 Pp 
Dia see alas Loofbourrow, 2 Oki. 


458, 37 P 823. 

Or.—Ison Vv. Sturgill; 57 “Or? 09} 
109 P 579, 110 P 535; Krebs Hop Co, 
v. Livesley, 55 Ov. 227, 104 P 3: Cald- 
well Banking, ete., Co. v. Porter, 52 
Or 38h 895 IP Va eb AT Ea Tey 
O’Connell, 52 Or. 164, 95 P 717, 96 P 
1070; Cook v. Portland, 35 Or? 383; 
58 P’ 353; Thompson v. Dekum, 32 Or. 
506, 52 P 517, 756. 

Pa.—Beaver Borough v. Beaver 
Valley R. Co., 217 Pa. #380, 66 A 520; 
Shipley v. Pittsburg, etc., R. Gos 216 
Pa. 512, 65 A 1094; Philadelphia, etc., 
Ra Coney. Neshaminy His Ey Coz 206 
Pa. 348, 55 A 1034; Vankirk v. Pat- 
terson, "201 Pa. 90, 50 A 966; Spencer 
Vv. Kunkle, 2 Grant 406; Shuman’s 
Hst., 45 Pa. Super. 587; Columbia 
Glass Co. v. Atlantic Glass Co., 43 
Pa. Super. 367; Brown v. Electric St. 
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be raised in the appellate court.*? -In some jurisdic- 
tions there are express statutory declarations to the 
effect that questions of which a review is sought 
must be raised in the court below.** 


R. Co., 438 Pa. Super. 61; Chester City 
Presb. Church vy. Conlin, 11 Pa. Super. 
4135; % Del. Co.- 4375, MackKellar) v; 
Seeds, 10 Pa. Super. 167, 44 WklyNC 
182; Central School Supply House v. 
South Middleton Tp. School Board, 
9 Pa. Super. 110. 

Philippine.—Williams v. McMick- 
ing, 17’Philippine 408; U. S. v. Rosa, 
14 Philippine, 394; Guison v. Insular 
Government, 13 Philippine 374. 

Ss. C.—Watkins v. Atlantic Coast 
Line R. Co., 97 S:. C. 148, 81 SE 426; 
Stewart v. Western Union Tel. Co., 
93 S. C. 119, 76 SE 111; Southern R. 
Wor iv. pELowell; (39) Sy Ci 301) La Se 
972, AnnCasi913A 1070; Long v. Dun- 
lap, 87 S. C. 8, 68 SE 801; Metz v. 
Critcher; 83'S: C. 396, 65 SH 394; 
Greenville v. Earle, 80 S. C. 321, 60 
SE 1117; Thompson v. Seaboard Air 
Line R. Co., 78 S. C. 384, 58 SH 1094; 
Wright v. State Bd. Canvassers, 76 S. 
C. 574,57 SE» .5386;-.Kittles: v0 Wil- 
liams, 64 S. C. 229, 41 SE 975; Hut- 
macher v. Charleston Cons. R., etc., 
€o., 63 °S. C. 123, 40:SH 1029; Barn- 
well v.. Marion, 54 S.C. 223, 32 SH 
313; Allen v. Ruddell, 51 S. C. 366, 29 
SE "198; Sumter Bldg., ete., Assoc. v. 
Winn, 45.8. C. 381, 23 SE 29; Miller y. 
Morrison, 22S. Cl 590. 

S. D.—Reed v. Boland, 31 S. D. 309, 
140 NW 691; Wilson v. ‘Western Sur- 
ety Co., 31 ’S. D. 175, 140 NW _ 263; 
Quarnberg v. Chamberlain, 29 S. D. 
377, 137 NW 405; Barcus v. Prokop, 
29° S., Di 39; 1385 NW 27565 Merrill -v- 
Minneapolis, ete., R. Co., 27 S. D. 1, 
129 NW 468; Behrens Lumber Co. 
Ven lager —26uS: —Ds 160% ai2Sey INIW? 
698, AnnCasi1913A 1128; Erickson v. 
Ladies Maccabees of World, 25 S. D. 
183, 126 NW 259; McCabe v. Desnoy- 
ers, 20 S. D. 581, 108 NW 341; Bruce 
v. Wanzer, 20 S. D. 277, 105 NW 282; 
Barton v. Koon, 20 S. D. 7, 104 NW 
521; Deindorfer v. Bachmor, 12 S. D. 
285, 81 NW 297; Dowdle v. Cornue, 
9S. D. 126, 68 NW 194. 

Tenn.—Jacks v. Williams-Robinson 
Lumber Co., 125 Tenn. 123, 140 SW 
1066; Bell v. Whitehead, (Ch. A.) 62 
SW 213. 

Tex.—Blethen v. Bonner, 93 Tex. 
141, 53 SW 1016 [rev (Civ. A.) 52 SW 
571]; Davis v. San Antonio, etc., R. 
Co., 92 Tex. 642, 51 SW 324 [rev (Civ. 
A.) 44 SW 1012; Dublin Cotton Oil 
Go. v: Jarrard, 91 Tex. 289, 42-SW 
959 [aff (Civ. A.) 40 SW 53]; Ft. 
Worth, etc., . Co. v. Montgomery, 
(Civ. A.) 141 SW 8138; Dishman v. 
Frost, (Civ. A.) 140 SW "358; Freeman 
v. Cleary, (Civ. A.) 136 SW 521; Su- 
tor v. International, etc., R. Co., (Civ. 
A.) 125 SW. 943; Forty-Acre Spring 
Live Stock Co. v. West Texas Bank, 
ete,; ‘Co,, 55 Tex. Civ.) A. 116; 118 SW, 
790; Dyer v. McWhirter, 51 Tex. Civ. 
A. 200, 111 SW 1053; Jones v. Smith, 
AO tn exe Civne Age Col eLOO? iSiVVe emo ibe ts 
Lone Star Salt Co. v. Blount, 49 Tex. 
Civ. A. 138, 107 SW 1163; Cochran v. 
Moerer, 47 Tex. Civ. A. 372, 105 SW 
1138; Goldstein v. Susholtz, 46 Tex. 
Civ. A. 582, 105 SW 219; Whitaker v. 
Rarris, 45 Dexs Civ. A. 378), 101..S Ww. 
456; Kempner v. Thompson, 45 Tex. 
Civ. A. 267, 100 SW 351; McKenzie 
v. Barrett, 43 Tex. Civ. A. 451, 98 SW 
229; Kane v. Sholars, 41 Tex. Civ. A. 
154, 90 SW 937; Cameron v. Jones, 
41. Tex. Civ. A. 4, 90. SW .1129; Mce- 
Caskey v. Morris, 40 Tex. Civ. A. 390, 
89 SW 1085; Evans v. Gray, 38 Tex. 
Civ. A. 442, 86 SW 375; Leahy v. Or- 
tiz, 38 Tex. Civ. A. 314, 85 SW 824; 
Finks v. Hollis, 38 Tex. Civ. A. 23, 
85 SW 463; Hettich v. Hillje, 33 Tex. 
Give As. S71Ga7 TiS WO ALe Roper Ve 
Scurlock, 29 Tex. Civ. A. 464, 69 SW 
456; Williams v. Leon, etc., Land Co., 
(Civ. A.) 55 SW 374. 

Utah.—Simpson v. Denver, etc., R. 
Co., 43 Utah 105, 134 P 883, 46 LRA 
NS 1164; Hydraulic Cement Block Co. 
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v. Christensen, 88 Utah 525, 114 P 
524; Bown v. Owens, 37 Utah 177, 106 
122 708; Fee v. National Bank, 37 Utah 
28, 106 P 517; Hall v. MeNally, 23 
Utah 606, 65 P "124: Summit County v. 
Gustaveson, 18 Utah 351, 54 P 977; 
Wimmer v. Simon, 9 Utah 378, 45 P 
507. 

Vt.—Alfred v. Alfred, 86 Vt. 500, 86 
A 749; In re Bean, 85 Vt. 452, 82 A 
734; Jenness v. Simpson, 84 Vt. 127, 
78 A 886; Valiquette v. Clark Bros. 
Coal Min. ‘Co. (88) Vita, Das,. ulieAe Soo, 
138 AmSR 1104, 34 LRANS 440; Mar- 
shall v. Hardwick, 83 Vt. 495, 76 A 
411; Wilder v. Wilder, 82 Vt. 123) 72 
A 203; Hogan v. Sullivan, 79 Vt. 36, 
64 A 234; Marcy v. Parker, 78 Vt. 73, 
62 A 19. 

Va.—Union Bank v. Richmond, 94 
Va. 316, 26 SE 821; Sweceker v. 
Swecker, 87 Va. 305, 12 SE 1056; 
Shenandoah Valley R. Co. v. Dunlop, 
86 Va. 346, 10 SE 239; Newsum v. 
Newsum, 1 Leigh (28 Va.) 86, 19 Am 
DD T39% 

Wash.—Knapp v. Chehalis, 65 
Wash. 350, rank hs Johnson v. 
Washington Water Power Co., 62 
Wash. 619, 114 P 4538; Morrison v. 
Bernot, 58 Wash. 302, 108 P 772; 
Grant v. Armstrong, 55 Wash. 365, 
104 P 632; Belknap v. Platter, 54 
Wash. 1, 103 P 432, 132 AmSR 1097; 
Baker v. Robbins, 51 Wash. 467, 99 P 
1; Anderson y. Mitchell, 51 Wash. 265, 
98 P 751; Stein v. Waddell, 37 Wash. 
634, 80 P 184; Weber v. Snohomish 
Shingle Co., 37 Wash. 576, 79 P 1126; 
Oates v.. Shuey, 25 Wash. 597, 66 P 
58; Blewett v. Bash, 22 Wash. 536, 61 
P 770; Dearborn Fdy. Co. v. Augus- 
tine, 5 Wash. 67, 31 P 327. 

W. Va.—Pardee v. Johnston, 70 W. 
Va. 347, 74 SE 721; Katzenstein v. 


Prager, 67 W. Va. 343, 67 SE 792; 
Oceana v. Cook, 63 W. Va. 296, 60 SEH 
145; Kirchner. v. Smith, 61 W. Va. 


434, 58 SE 614, 11 AnnCas 870;: White- 
house v. Jones, 60 W. Va. 680, 55 SE 
730, 12 LRANS 49; Kesler v. Lapham, 
46 W. Va. 293, 33: SH 289; Smith v. 
Knight, 14 W. Va. 749. 

Wis.—State Journal Printing Co. 
v. Madison, 148. Wis. 396, 134 NW 
909; McIntosh v. Bowers, 143 Wis. 
74, 126 NW 548; Brooklyn Creamery 
Conve Eriday, as (a WWwialse fod. leLOe Ney: 
126; Molle v. Kewaskum Mut. F. Ins. 
Co., 184 Wis. 404, 114 NW 798; Lake 
School Dist. No. 
Dist.- No. 5, 123 Wis. 289, 101 NW 
681; Harris v. Snyder, 113 Wis. 451, 
89 NW 660; Ritter v. Ritter, 100 Wis. 
468, 76 NW 347; Bell v. Anderson, 74 
Wis. 638, 43 NW _ 666; Congar v. 
Chamberlain, 14 Wis. 258; Bogert v. 
Phelps, 14 Wis. 88. 

Wyo.—Rawlins v. Murphy, 19 Wyo. 
238, 115 P 436; Turner v. Horton, 18 
Wyo. 281, 106 P 688; Sherlock v. 
Leighton, 9 Wyo. 297, 63 P 580, 934. 

Eng.—Vancouver Vv. Vancouver 
Lumber (Co, iloitieaA. Gaile karu= 
naratne v. Ferdinandus, [1902] A. C. 
ee Chamley v. Dunsany, 2. Sch. & 
Le 

Can. —Klondyke v. McGrade, 36 Can. 
Sie Conpols » Milleriav: Robertson, 35 
Cans} Ce 80; Mylius v. Jackson, 23 
Can. S. C. 485; L’Union St. Joseph de 
Montreal v. Lapierre, 4 Can. S. C. 
164; South West Boom Co. vy. Mc- 
Millan, 3 Can. S. C. 700; Bullen v. 
Wilkinson, 2 DomLR 190, 3 OntWN 
859, 21 OntWR 427. But that ques- 
tion of law may be argued, although 
not raised below see Gray v. Rich- 
ford, 2eCan ye S.1Cy 434: 

Man.—Proctor v. Parker, 12 Man. 
528; Miller v. Manitoba Lumber, etc., 
Co., 6 Man. 487. 

Ont.—Gowanda-Queen 
Boeckh, 24 -Ont. Li) 293, 2 .Ontywwn 
1307, 19 OntWR_ 625; Mackenzie v. 
Maple Mountain Min. Co., 20 Ont. L. 
615, 15 OntWR 728; Sornberger v. 


Mines Vv. 


[§ 581] 2. Reasons for Rule. 
stated general rule is supportable upon a number of 
considerations,*# it is usually placed upon the ground 
that the opposite party should have the proper op- 


9 v. Lake School} 


[$§ 580-581 


Canadian Pac. R. Co., 24 Ont. A. 263; 
Dyment v. Northern, etc., R. Co., 11 
Ont: 343: 

[a] Case submitted on agreed 
statement.—Code Pub. Civ. L. art 26 
§ 15, providing that on all agreed 
statements of facts the court may 
draw all inferences that the court or 
jury could have drawn from the facts 
so agreed or stated as if the same 
had been offered in evidence, does 
not relieve the parties from the ne- 
cessity of properly presenting the 
questions of law to the trial court if 
it is desired to have such questions 
reviewed on appeal. Southern Mary- 
land Nat. Bank v. Charles County, 
120 Md. 7, 87 A 482. 

[b] Appeal from orphans court.— 
Under the act of June 16, 1836 (P. L. 
682), the supreme court, on appeal 
from the orphans court, will con- 
sider a question neither discussed nor 
raised in the court below. In re 
Heckman, 236°Pa. 198, 84 A 689. 

42. Ark.—St. Louis, CUC. rv COm Na 
White Sewing Mach. ‘Co., 78 Ark. als 
93 SW 58. 

Till. Pe gt v. Duffy, 179 Ill. 447, 
53 NE 98 
ioe ne oe alpine v. May, 100 Mass. 

Mich.—Gensler v. Nicholas, 151 
reece 529, 115 NW 458, 14 AnnCas 

N. Y.—Eckes v. Stetler, 98 App. 
Div. 76, 90 NYS 473. 

Okl.—Will T. Little Co. v. Burn- 
ham, 5 Okl. 283, 49 P 66 

Tex.—Hall v. Darrah, (Civ. A.) 59 
Sw 815. 

43. Conn.—Donovan y. Davis, 85 
Conn. 394, 82 A: 1025; Sutherland vy. 
Brown, 85 Conn. 67, 81 A 1033;. Board- 
man Realty Co. v. Carlin, 82 Conn. 
413, 74 A 682; Downey vy. Moriarty, 81 
Conn. 442, 71 A 581; Greist v. Gowdy, 
Si Connie sone ire Ae 555; Cole v. Jer- 
man, 77 Conn. 374, 59 A’ 425; Norwich 
Gas, etc., Co. v. Norwich, 76 Conn. 
565, 57 A 746; Allis v. Hall, 76 Conn. 
322, 56 A 637; Cunningham Lumber 
Co. v. Mayo, 75 Conn. 335, 53 A 5803 
Freeman’s App., 74 Conn. :247, 50 A 
748; Gustafson v. Rustemeyer, 70 
Conn. 125, 39 A 104, 66 AmSR 92, 39 
LRA 644; Cooley v. Gillan, 54 Conn. 
80,6 A 180. 

Towa.—Vogt v. Chicago, 
Co., 145 NW 468. 

Lia.—Quaker Realty Co. v. Maier- 
pone Realty Co., 134 La. 1030, 64 S 

Md.—German Union F. Ins. Co. v. 
red G. Clarke Co. 116 Md. 622, $2 
A 974; Catanzara Di Giorgio Co. v. 
Stock, 116 Md. 201, 81 A 385; Cad- 
walader v. Price, 111 Ma. SLOMSo as 
273, 184 AmSR 603, 19 AnnCas 547; 
Mylander v. Beimschia, 102 Md. 689, 
62 A 1038, 5 LRANS 316; Whitcomb 
v. Mason, 102 Md. 275, 62 A 749, 4 
LRANS 565; Bridendolph v. Zeller, 5 
Md. 58; Tuck v. Boone, 8 Gill 187; 
Burgess v. State, 12 Gill & J. 64; 
Gibson v. McCormick, i) On Kay ay. 

Mo.—Dickey v. Porter, 203 Mo. 1, 
101 SW 586; Caplin v. St. Louis Tran- 
sit Cos 194 “Mo. A. 256, 89 SW 338. 

See Hanson v. Pennsylvania Cos 
(2 ND a 4017, 60 wat Tar Oae 

44. Lesser Cotton Co. v. St. Louis, 
etc, Ri Cos lle shed 33s b2mOCA 95 
(on the ground that the trial court is 
guilty of no error in ruling upon an 
issue not raised); Drew v. Madison 
School Tp., 146 Iowa 721, 125 NW 815 
(on the ground that the supreme 
court, not being a court of original 
jurisdiction, cannot consider on ap- 
peal any matter not submitted be- 
low); Woods v. Bryan, 41 S. GC 74, 
79, 19 SE 218, 44 AmSR 688 (on the 
ground that the supreme court, “hav- 
ing only appellate jurisdiction, can- 
not consider an original question, 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


While the above. 


§§ 581-583] 


portunity to avoid, by amendment 


any defects in his proof, the effect of the objection.*® 

[§ 582] 3. In Equity. The rule that questions 
not raised in the lower court will not be considered 
on appeal generally applies, sometimes by express 
statutory provision, in chancery cases as well as at 
law.*® In some jurisdictions, however, the rule ap- 


made here for the first time’’); Coles 
W. ‘Kelsey, (2) Texii54i0n47 AmD 661 
(where Wheeler, J., in a dissenting 
opinion, states the reason for the 
rule in effect as follows: If an ob- 
jection which was not raised in the 
court below could be considered in 
the appellate court, there would be 
no assurance that there would ever 
be an end te the litigation; for, 
should the judgment be reversed on 
such ground and the cause be again 
brought before the appellate court, 
some new cbjections not before 
taken, which would require the judg- 
ment to be reversed and the cause 
remanded, might be again discov- 
ered, and the same process might be 
repeated indefinitely, so that the as- 
sertion of a right which a party may, 
unfortunately, be compelled to liti- 
gate, might be attended with inter- 
minable delay, harassment, and vex- 
ation); Hlliott App. Proc. § 481 
(where the rule is supported upon 
the ground that for an appellate 
court to consider questions which 
were not raised in the court below 
would be to overstep the bounds of 
the appellate jurisdiction and usurp 
the functions of a court of original 
jurisdiction). 95 


45. Ark.—Jones 
Ark. 593, 130 SW 56 

Fla.—Mizell Live Stock COmVe Ie. 
McCaskill Co., 59 Fla. 322, 51 S 547. 

Tll.—St. John v. North Utica, 157 
Tll. A. 504; Newstedt v. Meyer, 155 
Till. A. 550; Bentley v. oe 154 Ill. 
A. 583 [mod 250 Ill. 182, 95 NE 182]. 

Mass.—Ridenour v. H. C. Dexter 
Chair Co., 209 Mass. 70, 95 NE 409; 
Slater v. Rawson, 1 Mete. 450. 

N. Y.—Beekman v. Frost, 18 Johns. 
544, 9 AmD 246. 

Tex.—Coles v. Kelsey, 2 Tex. 541, 
47 AmD 661 (per Wheeler, J.); King 
v. Murray, (Civ. A.) 135 SW 255. 

Wash.—Collins v. Fidelity Trust 
Co. 33 Washi iso.) dali 73 SP at 21 
(where it is said: “It would be 
manifestly unjust to a litigant to 
reverse his judgment on a question 
which he was not called upon to con- 
test in the lower court by _ either 
pleadings or objections, when_ it 
might easily happen that, if it had 
been an issue at the time, he could 
have successfully met it’). 

[a] “The object of requiring the 
parties to present all questions and 
issues to the lower court before they 
can be presented to this court is to 
have the lower court pass thereon, so 
that this court upon appeal may de- 
termine whether or not such ruling 
was erroneous. The purpose is also 
in furtherance of justice to require 
the party to first present the question 
he contends for in the lower court, 
so that the other party may not be 
taken by surprise.” Jones v. Sey- 
597, 130 SW 


Me Seymour, 


. 


mour, 95 Ark. 593, 
560. 
46. U. S.—Brown v. Tarkington, 


SrWallus7 71s bn ed. 255nvork Mis 
Co. v. Ilinois Cent. R. Co., 3 Wall. 
107, 18 L. ed. 170; Evans v. Hettich, 
7 Wheat. 453, 5 L. ed. 496. 

Ala.—Gunn v. Brantley, 21 Ala. 
633. 

Ariz.—Copper Belle Min. Co. v. Cos- 
tello. 11 Ariz. 334, 95 P 94 [reh den 
12 punk: 105. 95 P 803). 

l1—J. Walter Thompson Co. v. 
whitened, 185 Till. 454, 56 NE 1106, 
76 AmSR 51; Moshier v. Knox Col- 
lege, 32 Il. 155; Webb v. Alton M. & 
iM, Ins: ‘Co., 10 Tl. 223. 

Ind.—Adkins v. Holmes, 2 Ind. 
197. 

Ky.—Patrick v. McClure, 1 Bibb 
52. 
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or by supplying 
Estoppel. 


Md.—Carrington v. Thomas C. Bas- 
shor Co., 121 Md. 71, 88 A 52. 

N. J.—Cumberland Lumber Co. v. 
Clinton Hill Lumber Mfg. Co., 57 N. 
J. Eq. 627, 42 A 585; Williamson v. 
eee SWING, Fa Was53 7 

M.—Williams v. Thomas, 3) N: 
M. Nid SEE 356: 
. Y¥.—Campbell v. Stakes, 2 Wend. 
31. 18 AmD 561; Sands v. Hildreth, 
12 Johns. 493. 

S. C.—Barnwell v. Marion, 54 S. C. 
223, 32 SE 313. 

Tate Bs aa Namee v. Groot, 40 Vt. 

Va.—Swecker v. Swecker, 87 Va. 
305, 12 SH 1056. 

And see other cases supra § 580. 

[a] “It is the established general 
practice of this court not to reverse 
a judgment of the supreme court, or 
a decree of the court of chancery, 
upon a point not raised or urged in 
those courts. This practice is found- 
ed not only upon the nature of the 
jurisdiction of this court, which is 
exclusively appellate, but upon other 
considerations also of great impor- 
tance to the due administration of 
justice, and which are recognized to 
a greater or less extent in the prac- 
tice of all courts. Parties must be 
held to the exercise of diligence in 
the assertion of their rights; they 
must assert them at the proper time, 
or they will be deemed to have 
waived them.” Wood vy. Young, 5 
Wend. (N. Y.) 620, 637. 

{[b] Effect of statute making ex- 
ceptions unnecessary.—In New Mexi- 
co Comp. L. (1884) § 2197, providing 
that “in equity causes no exceptions 
shall be required,’’ extends dnly to 
exceptions, and does not affect the 
rule of chancery practice that, if 
seasonable exceptions are not made 
before the examiner or in the court 
below, they will not be considered on 


appeal. Williams v. Thomas, 3 N. M 
324. 9 P 356. 
47. National Bank of Commerce v. 


Rockefeller, 174 Fed. 22, 98 CCA 8 
(holding that, in an equity case 
which is tried on appeal de novo, it 
is not necessary that every reason 
for or against a decretal order should 
be presented to the trial court; but 
if the pleadings warrant the conten- 
tion, and there is an assignment of 
error warranting its consideration, it 
is the duty of the appellate court to 
decide it); O’Neil v. Percival, 25 Fla. 
118, 5 S 809; O’Brien v. Shea, 208 
528, 95 NE 99, AnnCasi912A 
Yager v. Turbeville, 1 Tenn. 
A. 227 (holding that,in a suit to 
set aside a deed of heirs and to sub- 
ject the land to the payment of debts 
of the intestate, where it is decided 
that the grantee is a bona fide pur- 
chaser, a decree may be had in the 
court of chancery appeals, under the 
averments of the bill and prayer for 
general relief, against the heirs, to 
subject the proceeds of said sale to 
the demands of creditors, although 
no error is assigned to the action of 
the chancellor in declining to give 
such relief in the court below, and, 
so far as is disclosed by the record, 
the chancellor was not asked to grant 
any such decree). See also Armi- 
stead v. Armistead, (Tenn. Ch. A.) 
61 SW 1071. 

[a] Objections which could not 
have been obviated.—In a chancery 
case an objection may be of such a 
character that the supreme court will 
consider it, although made there for 
the first time, in case the objection 
could not have been obviated, if made 
below. Montpelier v. McMahon, 85 
‘Vt. 275, 81 A 977; Weed v. Hunt, 76 
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plies only to a limited extent in such eases.47 

[§ 683] 4. Consent or SP Waiver, and 
The rule generally applies irrespective of 
consent or waiver by the parties and notwithstand- 
ing any stipulations to the contrary into which they 
may have entered.*® 
ever, to the contrary.*® 


There are some decisions, how- 
And it has been held that 


Vt. 212, 56 A 980; Enright v. Amsden, 
70 Vt. 183, 40 A 37. 

[b] In "Florida (1) the rule stated 
in the text has at most a very lim- 
ited application in chancery cases. 
The general doctrine is that the court 
may look into the whole cause, as it 
is presented in the record, to re- 
examine questions decided against 
respondent and also such questions 
as passed sub silentio in the court 
below, as well as to examine points 
made for the first time on appeal, 
provided such points are raised by 
the pleading and proof. O’Neil v. 
Percival, 25 Fla. 118, 5 S 809; Foster 
v. Ambler, 24 Fla. 519, 5S 263; Smith 
v. Croom, 7 Fla. 180; Southern L. Ins. 
Co. v. Cole, 4 Fla. 359. (2) The doc- 
trine is, however, subject to the limi- 
tation that neither party will be per- 
mitted to surprise or mislead his ad- 
versary, or to make objections which 
might have been obviated, had they 
been presented below. Southern L. 
Ins., etc., Co. v. Cole, supra. 

48. U. $.—McDonald v. Smalley, 
1 Pet. 620, 7 Li ‘ed. 287, 

Cal. —Maskey v. Lackmann, 146 
Caleiiiercien “1415. Covillaud vy. Tan- 
ner, 7 Cal. 38. 

Conn.—Cooley v. Gillan, 54 Conn. 
80, 6 A 180 (holding that, under a 
statute providing that no errors are 
to be considered on an appeal “un- 
less it appears on the record that the 
questions made were distinctly raised 
at the trial and were decided ad- 
versely by the court,’ questions 
which were not raised and decided in 
the court below will not be consid- 
ered upon appeal, even though no ob- 
jection is interposed to their consid- 
eration). 

Ill.—Martin v. Foulke, 114 Ill. 206, 
29 NE 683; Carlyle v. Harms, 84 Ill. 
A. 264. 

Ind.—Lagrange County v. Newman, 
35 Ind. 10; Peterson vy. Erwin, 28 Ind. 
A. 330, 62 NE 719. 

Ky.—Shelbyville, ete.; Turnp. Co. 
v. Louisville, etc., R. Co., 51 SW 805, 
21 KyL 548 

4 La. Ann. 


La.—Prevosi’s 
347. 

Md.—Levy v. Taylor, 24 Md. 282. 

Mo.—Kansas City v. Marsh Oil 
Co., 140 Mo. 458, 41 SW 943; Bur- 
See v. Trenton, 116 Mo. 358, 22 SW 

Mont.—Herman vy. Jeffries, 4 Mont. 
5138, 1 P 11; Daniels v. Andes Ins. Co., 
2 Mont. 500. 

N. Y.—Briggs v. Waldron, 83 N. Y. 
582; Stephens v. Reynolds, 6 N. Y. 
454; Greer v. Greer, 58 Hun 251, 12 
NYS 778, 20 NYCivProc 71; New York 
v. National Broadway Bank, 10 NYS 
555, [aff 126°Ni Y. 665, 4 Silv. A. 417, 
27 NE 555]. 

Ss. D.—Edmunds v. Inman, 24 S. D. 
457, 124 NW 430, AnnCas1912A 1035 
and note. 

See also infra §§ 644, 848. 

49. Wolf v. Smith, 36 Iowa 454; 
Turner v. Grand Rapids, 20 Mich. 
390 (stipulation dispensing with ex- 
ception); Summerson v. Hicks, 142 
Pa. 344, 21 A 875 (holding that, where 
a question is argued on appeal by 
both parties as though it were prop- 
erly in the record, the supreme court 
may pass on the question, even 
though it was not raised in the lower 
court). See also Thompson v. Bran- 
non, 14 S, C. 542 (to the effect, in a 
case where there was no exception to 
rulings as to evidence, that the court 
would not enforce the rule of its own 
motion, counsel for respondent not 
having claimed its enforcement‘; 
yee, v. Saylor, 39 Mont. 559, 104 2 
864. 


Succ., 
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counsel, by conceding at the trial that a question is 
sufficiently saved for review, are thereafter estepped 
from urging that it was not properly saved.®° 

[§ 584] 5. Extent and Application of Rule in 
General—a. Nature and Form of Relief and Grounds 
of Recovery °1—(1) In General. The rule that ques- 
tions not raised in the lower court will not be con- 
sidered on appeal generally prevents a party from 
obtaining on appeal relief which was not asked for 


eos Kolber v. Frankenthal, 159 Ill. 


51. Set-off, counterclaim, recoup- 
ment, or pe thine fener Acer objections 
thereto see infra § 6 

52. U. S.—Peck v. Tapes Co., 154 
Fed. 330, 83 CCA 202 [rev on other 
grounds 214 U. S. 185, 29 SCt 554, 53 
L. ed. 960, 16 AnnCas 1075] (failure 
to allow recovery of nominal dam- 
ages in an action for libel, no re- 
quest therefor having been made in 
the trial court); Leathe v. Thomas, 
97 Fed. 136, 38 CCA 75. 

Ark.—Keller v. Whittington, 106 
Ark. 525, 153 SW 808; Green v. Clyde, 
80 Ark. 391, 97 SW 4387; Cook -v. 
Martin, 75 Ark. 40, 87 SW 625, 1024; 
5 AnnCas 204. 

Cal.—Buck v. Canty, 162 Cal. 226, 


LAP noes: 
Dunklee, 12 Colo. 


Colo.—Rose_ v. 
A. 403, 56 P 342. 

Ill.— Bank of Commerce vy. Miller, 
202 Ill. 410, 66 NE 1039: 


A 


Iowa.—Miner v. Rhynders, 111 
Iowa 725, 82 NW 909. 
Kan.—Craven v. Bradley, 51 Kan. 


336, 832 P 1112; Douglass v. Hannon, 
45 Kan. 732, 26 P 401; Truesdell v. 
Peck, 2 Kan. A. 533, 43 P 990. 

La.—Timberlake v. Sorrell, 125 La. 
554, 51 S 586; Stephens v. Duckett, 
PA dats 9795 S6LSK8 9. 

Minn.—James v. St. Paul, 72 Minn. 
138, 75 NW 5. 

Mo.—Union Cemetery Assoc. v. 
Kansas City, 252 Mo. 466, 161 SW 
261; Shewalter v. Missouri Pac. R. 
Co., 84 Mo. A. 589. 

Nebr.—McClave v. McClave, 60 
Nebr. 464, 83 NW 668. 

N. J.—Bodine v. Berg, 82 N. J. L. 
662, 82 A 901, 40 LRANS 65, AnnCas 
LOLS 2, 

N. Y.—Bernheimer v. Schmid, 73 
App. Div. 434, 77 NYS 138; Franklin 
Trust Co. v. Northern Adirondack R. 
Co., 11 App. Div. 249, 42 NYS 211. 

N. C.—Mayo v. Farrar, 112 N. C. 
66, 16 SE 910; Kennedy v. Johnson, 
69_N. C. 249. 

N. D.—Raviecz v. Nickells, 9 N. D. 
536, 84 NW 353. 

Tenn.—Pollard v. Welford, 99 
Tenn. 113, 42 SW 23; Teutonia Ins. 
Co. v. Bussell, (Ch. A.) 48 SW 703. 

Tex.—Tucker v. Brackett, 28 Tex. 
336. 

Va.—New South Bldg., etc., Assoc. 
v. Reed, 96 Va. 345, 31 SE 514, 70 
AmSR 858. 

Wash.—Holly St. Land Co. v. 
Beyer, 48 Wash. 422, 93 P 1065; Car- 
roll v. Hill Tract Impr. Co., 44 Wash. 
569, 87 P 835; Wilcox v. "Smith, 38 
Wash. 585, 80 P 803; Riverside Land 
Col ty. Pietsch, 35 Wash. 2105 Gia 
1955 

W. Va.—Sult v. A. Hochstetter Oil 
Co., 63 W. Va. 317, 61 SE 307. 

[a] Partition.—The court, on ap- 
peal in a suit for partition of certain 
lots, cannot grant the request of 
plaintiffs in their brief that there be 
included in the partition other lots 
owned jointly by the parties, parti- 
tion thereof not having been asked 
either by the petition or the answer. 


Timberlake v. Sorrell, 125 La. 554, 
51 S 586. 
[b] Compensation for improve- 


ments.—In an action to recover pos- 
session of land the supreme court 
will not determine as to compensa- 
tion for improvements, which was 
not at issue in the court below. Riv- 
erside Land Co. v. Pietsch, 35 Wash. 
ZLOMT E ke b. 

[ec] Lien for taxes paid.—And, al- 


APPEAL AND ERROR 


upon or brought 


though an unsuccessful plaintiff in an 
action for land may be entitled to a 
lien for taxes paid on the property, 
such claim, not having been made 
below before nor at the time when 
the judgment was rendered, cannot 
be made on appeal. Holly St. Land 
Co. v. Beyer, 48 Wash. 422, 93 P 1065. 
[d] In a suit to contest a will an 
objection that the court, after sus- 
taining the will, should have retained 
the case, in order to decree the par- 
tition of land of the testator undis- 
posed of by the will, is unavailing in 
the appellate court, where no request 
was made, by motion or otherwise, 
that the case be so retained. Hollen- 
beck v. Cook, 180 Ill. 65, 54 NE 154. 
[e] Where a defendant in a hy- 
pothecary action calls in warranty 
his vendor, he must see that the jury 
passes upon the calling in warranty, 
and cannot raise for the first time on 
appeal the objection that this was 
ve done. Core yv..Corse, 10 La. Ann. 


[f] Where complainant was not 
entitled to specific performance, error 
cannot be based on failure to retain 
the bill for the assessment of dam- 
ages for breach of contract, in the 
absence of a request therefor. El- 
liott v. Page, 98 S. C. 400, 82 SE 620 

[g] In an action in which a mort- 
gagor filed a cross complaint to re- 
deem from the foreclosure sale, the 
failure to appraise the land, as re- 
quired by statute, cannot be raised 
for the first time on appeal. Keller 
am Whittington, 106 Ark. 525, 153 SW 


Adherence to theory pursued below 
see infra § 618 et seq. 

Costs and attorneys’ fees see infra 
§ 786 et seq. 

53. Cal.—Brandt  v.. Salomonson, 
LI Gal Ar 39 bes tomes 946: 

Ga.—Savannah,: ete., R. Co. v. Tal- 
hes 123 Ga. 378, 51 SE 401, 3 AnnCas 

Iowa.—lIowa Lumber Co. v. Foster, 
49 Iowa 25, 31 AmR 140. 

Mich.—Leach v. Detroit Electric 
R. Co., 129 Mich. 286, 88 NW 635; 
Belding v. Meloche, 113 Mich. 223, 
71 NW 592. 

Mo.—Engler v. Knoblaugh, 131 Mo. 
A. 481, 110 SW 16; Kysar v. Growney, 
114: Mo. “As575,. 90 SW. 119. 

N. Y.—Buckbee v. Third Ave. R. 
Co., 64 App. Div. 360, 72 NYS 217. 

Adherence to theory pursued below 
as to relief asked and grounds for 
relief see infra §§ 618-632 

Insufficiency of prayer to authorize 
relief granted see infra § 707. 

fa] A claim that vendors are not 
entitled to a personal decree for de- 
ficiency because their counsel, on the 
hearing of the suit to foreclose the 
rights of the purchaser under the 
contract of sale, stated that they did 
not care to ask a personal decree, 
cannot be made on appeal from such 
a personal decree, such claim not 
having been raised in the lower court 
by answer to, or on the hearing of, 
the petition. Belding v. Meloche, 113 
Mich. 223, 71 NW 592. 

{b] Action on cost bond.—Al1- 
though, in an action on a cost bond, 
some costs are included in the judg- 
ment that did not go to plaintiffs, 
such items cannot be inquired into 
on appeal, where they were not put 
in issue by the pleadings. Kysar v. 
Growney, 114 Mo. A. 575, 90 SW 119. 

[ec] Suit to set aside sale under 
mortgage or deed of trust.—An ob- 
jection that, 


on a sale under two: 


[§§ 583-584 


in the court below.®? Nor ean it be set up for the 
first time in the appellate court that, in view of the 
allegations of the bill or complaint or the prayer 
for relief, or because of waiver or abandonment in 
the trial court, or for other like reason, plaintiff was 
not entitled to the relief given him.®® And as a rule 
plaintiff cannot set up for the first time on appeal 
a cause of action or ground of recovery not relied 


up in the lower court.°* 


deeds of trust, the property was ad- 
vertised in solido, and the notice of 
sale was misleading, cannot be first 
made on appeal in a suit to set aside 
the sale. Wheeler v. McBlair, 5 App. 


| (D. C.) 375 [aff 172 U. S. 643 mem, 19 


SCt 882 mem, 43 L. ed. 1182 mem]. 

[da] Objections to sale under chat- 
tel mortgage.—Where, in an action 
by a mortgagee under a chattel mort- 
gage against a prior mortgagee and a 
purchaser under the prior mortgage, 
the objection that the property was 
sold in bulk, and that more was sold 
than was necessary to pay the debt, 
does not appear, from the abstracts 
on plaintiff’s appeal, to have been 
made in the trial court, it cannot be 
made in the supreme court. Keating 
MA Hannenkamp, 100 Mo. 161, 13 SW 


54 Ark.—Alexander v. Capps, 100 
Ark. 488, 140 SW 722; American 
Mortg. Co. vy. Milam, 64 Ark. 305, 42 
SW 417. 

Cal.—Buck v. Canty, 162 Cal. 226, 
121 P 924; White v. Besse, 145 Cal. 
223, 78 BP 649 (intervention); Mc- 
Mullin v. MeMullin, 123 Cal. 653, 56 
P 554; Berthiaume v. Doe, 22 Cal. A. 
78,1383 P 515; 

Ill.—Val Blatz Brewing Co. v. 
Young, 148 Ill. A. 54. 

Iowa.—Farwell v. Carpenter, 161 
Iowa 257, 142 NW 227. 

Mass.—Conner yv. Standard Pub. 
Co., 183 Mass. 474, 67 NE 596. 

Mich.—Weidman vy. Willson, 153 
Mich. 82, 116 NW 539; Benson v. 
Bawden, 149 Mich. 584, 113 NW 20, 
13 LRANS 721; Lamb v. Rathburn, 
118 Mich. 666, 77 NW 268. 

Miss.—Illinois Cent. R. Co. v. Sum- 
rall, 96 Miss. 860, 51 S 545. 

Mo. —Huling v. Bandera Flag Stone 
Co., 87 Mo. A. 349. 


Ndi Saas tS Univ. v. Riley, 50 — 


Nebr. 341, 69 NW 943. 

N. J.—Fielders v. North Jersey St. 
R. Co., 68 N. J. L. 343, 53 A 404, 54 A 
822, 96 AmSR 552s 59 LRA 455 [rev 
CTANE TL: 76, 50 A 533]. 

N. Y.—Rath v. Transit Dev. Co., 
150) “App. “Div. 750, 1359 NYSi229% 
Young v. Anthony, 119 App. Div. 612, 
104 NYS 87; Van Alstine v. Standard 
Light, etce., Co., 116 App. Div. 100, 101 
NYS 696; Heckes vy. Stetler, 98 App. 
Div. 76, 90 NYS 473; Duerr v. Con- 
solidated Gas Co., 86 App. Div. 14, 83. 
NYS 714; Consolidated Ice Co. v. 
New York, 53 App. Div. 260, 65 NYS: 
912 [aff 166 N. Y. 92, 59 NE 713]. 

Philippine.—Williams v. McMick- 
ing, 17 Philippine 408. 

Ss. C.—Sammons v. American F. Ins. 
Co., 94 S. C. 366, 77 SE 1108. 

Ss. D.—Deindorfer v. Bachmor, 12 
S. D. 285, 81 NW 297. 

Tex.—Brotherhood R. Trainmen v. 
Dee, 101 Tex. 597, 111 SW 396 [rev 
(Civ. A.) 108 SW 492]; Moerlein v. 
Heyer, 100 Tex. 245, 97 SW 1040 
[aff (Civ. A.) 94 SW 446]; Crum vy. 
Slade, (Civ. A.) 154 SW 351. 

Vt.—Deavitt v. Washington Coun- 
ty tat OOD OAL bo Gor 

Va. —Sulphur Mines Co. v. Phenix 
Ins. Co., 94 Va. 355, 26 SE 856. 

Wash.—Carroll v. Hill Tract Impr. 
Co., 44 Wash. 569, 87 P 835; Carlson 
Ms Spokane County, 38 Wash. 616, 80 

Wis.—Dahlman v. Milwaukee, 131 
Wis. 427, 110 NW 479, 111 NW 675; 
Harris v. Snyder, 113 Wis. 451, 89 
NW 660. 

Can.—Bullen v. Wilkinson, 2 Dom: 
~ 190, 3 OntWN 859, 21 OntWR 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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‘[$ 585] (2) Accounting. In actions involving an 
accounting objections to the accounting or to the 
relief granted.cannot, as a rule, be urged for the 
And where, in an action to 
recover land, plaintiff does not ask for an account- 
ing for rents in the complaint or in the trial court 
he cannot demand such accounting on appeal.®® 
(3) Relief as between Codefendants. If 
codefendants are entitled to an adjustment of lia- 
bilities between them, the attention of the court be- 
low must be called to such right of adjustment or 


first time on appeal.®> 


[§ 586] 


it cannot be made by the appellate 


Adherence to Lee’ pursued be- 
low see infra §§ 618, 625. 

Rule as to new grounds for sus- 
taining judgment see infra § 632 

[a] In an action on an insurance 
policy an objection that restrictive 
provisions in the policy were printed 
in small type, in violation of Code § 
8252, cannot be first raised on ap- 
peal. Sulphur Mines Co. v. Phenix 
ins. Co., 94 Va. 355, 26 SE 856. 

[b] Eminent domain; damages.— 
It cannot be determined on appeal 
that an easement attached to a lot, 
consisting of a right to use an ad- 
joining dooryard, was subject to a 
more burdensome use, on the taking 
of the lot by eminent domain for a 
jail site, where the bill of the owner 
of the dooryard did not allege that 
the use was more burdensome or 
even different. Deavitt v. Washing- 
ton County, 75 Vt. 156, 53 A 563. 

[c] Damages for change in grade 
of street.—Where, in an action for 
damages for reducing the grade of a 
street abutting upon plaintiff's land. 
there was no claim that the grading 
proceedings were illegal, for failure 
of the city to fix the grade by ordi- 
nance until after the work had been 
ordered done, that claim cannot be 
asserted on appeal. Dahlman v. Mil- 


waukee, 131 Wis. 427, 110 NW 479, 
111 NW 675. 
{d] A ground for setting aside a 


judicial sale not presented in the 
lower court on the motion to set the 
sale aside cannot be considered on 
appeal from an order denying the 
motion and confirming the sale. 
Creighton Univ. v. Riley, 50 Nebr. 
341, 69 NW 943. 

{e] Motion to withdraw execution. 
—A specification in a notice of mo- 
tion to withdraw an execution that 
there was a material variance be- 
tween the judgment and the execu- 
tion was insufficient to present an 
objection to the trial court that the 
execution was irregular, in that it 
provided for the collection of com- 
pound interest, or to justify a re- 
view thereof on appeal. Doehla v. 
Phillips, 151 Cal. 488, 91 P 330. 

[f] Quo warranto.— Where a de- 
fendant’s title to an office is con- 
tested in quo warranto proceedings, 
on the ground that he had not paid 
taxes within a year prior to his elec- 
tion, as required by statute, and there 
is no contention that he was not a 
citizen of the United States or lacked 
any other qualification, a judgment 
in favor of defendant will not be re- 
versed for failure of the bill of ex- 
ceptions to show that defendant 
proved he was a citizen of the United 


States. State v. Fasse, 189 Mo. 532 
88 SW 1. 
[zg] Objection not waived where 


motion to dismiss complaint was 
granted.—But, where plaintiff sought 
to enforce a mechanic’s lien, but his 
complaint was insufficient to present 
a cause of action for that purpose, 
and a motion.made at the commence- 
ment of the trial to dismiss the com- 
plaint, on the ground that it did not 
state a cause of action was sustained, 
it was held that a contention by de- 
fendant that plaintiff had waived his 
right to claim on appeal that the mo- 
tion was improperly sustained be- 
‘cause the complaint was sufficient to 


APPEAL AND ERROR 
[§ 587] 


[§ 588] 


court.°7 


present a cause of action for goods 
sold and delivered was not well 
taken, since a motion made at the 
commencement .of a trial to dismiss 
a complaint, on the ground that it 
does not state facts sufficient to con- 
stitute a cause of action, is practi- 
cally a demurrer to the complaint on 
that ground, and it cannot be sus- 
tained, unless it appears that, admit- 
ting all of the facts alleged, no cause 
of action whatever is stated. Abbott 
v. Easton,. 195 N. Y.:°372, 88 NE 572 
[rev 122 App. Div. 274, 106 NYS 970]. 

{h] In an action against a trustee, 
under a power of attorney to recover 
the trust property in which the 
power of attorney is held irrevocable, 
a suggestion that plaintiff was mis- 
led or overreached will be disregarded, 
where the petition tenders no such 
issue and there is no evidence in sup- 
port of the suggestion. Farwell v. 
Carpenter, 161 Iowa 257, 142 NW 227. 

{i] In an action of claim and de- 
livery for the return of lost property, 
where it was not pleaded that the 
reward offered was extorted from the 
plaintiff or that it was the result of 
duress of goods or for any reason not 
plaintiff’s voluntary act, such mat- 
ters cannot be considered on appeal. 
Berthiaume v. Doe, 22 Cal. A. 78, 133 
P5152 

55. Brandt v. Salomonson, 17 Cal. 
A. 395, 119 P 946 (holding that, 
where, in an action for the dissolu- 
tion of a firm and for an accounting, 
evidence of the amount appropriated 
by defendant was received without 
objection, it was too late for defend- 
ant on appeal to urge that plaintiff 
was limited to a judgment in a less 
sum, in view of the allegations of 
the complaint). 

[a] Interest—Where, in an ac- 
counting between tenants in com- 
mon, the question of the liability of 
the tenant in possession for interest 
on rents received by him is not 
raised in the trial court, it will not 
be considered on appeal. Cheney v. 
Ricks, 187 Tll. 171, 58 NE 234 [aff 87 
Ill. A. 388]. See infra § 588. 

[b] Allowance of attorney’s fee to 
trustee.—Where, in a suit by the 
beneficiary to terminate a trust, the 
trustee merely asks.in the trial court 
sufficient compensation as a fee for 
his attorney, and he introduces no 
evidence to show what services the 
attorney rendered, or what would be 
a reasonable fee, and saves no excep- 
tions, except to the overruling of a 
motion for new trial, and makes no 
objection to any ruling of the court, 
or to the court’s taking the case un- 
der advisement without hearing evi- 
dence as to a fee, on appeal the fee 
fixed by the trial court will not be 
disturbed. Curtis v. Laughlin, 146 Mo. 
A. 470, 124 SW 56. 

80 Ark. 391, 


56. Green v. Clyde, 
97 SW 437. 

57. Hamilton y. Williams, 38. SW 
851, 18 KyL 919 (holding that, on 
appeal by defendant sureties in an 
action on a note against the maker 
and sureties, the rights of appellants 
inter se could not be determined 
where neither in his pleadings asked 
relief as against the other, and the 
judgment appealed from was simply 
for plaintiff); Garvay v. Jarvis, 54 
Barb. 179 [aff 46 N. Y. 310, 7 AmR 


(4) Subrogation. 
gation cannot be urged or questioned for the first 
time in the appellate court.*® 
(5) Right to Interest. 
right to interest must be made in the court below, 
or it cannot be allowed in the appellate court.°® 

[§ 589] b. Grounds of Defense or Opposition °° 
—(1) In General. The rule that questions not raised 
in the lower court will not be considered in the ap- 
pellate court is more frequently applied to a variety 
of instances which may, for the sake of convenient 
reference, be grouped under the head of grounds of 
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The right to subro- 


And a claim of 


335]; Bruce v. Kelly, 39 N. Y. Super. 
27; Teutonia Ins. Co.-.y. Bussell, 
(Tenn. Ch. A.) 48 SW 703 (holding 
that, on a bill to recover money 
fraudulently collected from one com- 
plainant by two certain defendants, 
one of the latter, who was agent for 
a third defendant who _ received 
through them part of the money, can- 
not require an adjudication of such 
third defendant’s liability to repay it 
to complainant, where no relief was 
asked as against him by that com- 
plainant, and where the decree be- 
low: declared no such liability). 

58. Schumacher vy. Wolf, 125 Ill. 
A. 81 (holding that a defendant who 
has not by answer or cross Dill 
claimed the benefit of the doctrine 
of subrogation, and who has not by 
assignment of error called in ques- 
tion the failure to apply such doc- 
trine, cannot on appeal assert the 
right to the application thereof in 
his favor); Gregg v. Fox, 117 Mich. 
495, 76 NW 66 (holding that it is too 
late to raise for the first time on ap- 
peal the question of the subrogation 
of defendant to the rights of a chat- 
tel mortgagee by furnishing money 
toward the payment of the mort- 
gage); New South Bldg., ete., Assoc. 
v. Reed, 96 Va. 345, 31 SE 514, 70 Am 
SR 858 (claim for subrogation not 
made in the court below). See also 
Atchison, etc., R. Co. v. Kansas Farm- 
ers> Ins.’ Coy a7 oKan A447 2 ose 
607 (holding that where plaintiff in 
its petition based its cause of action 
on a written assignment and also on 
an alleged right to subrogation, but 
while a motion to make the petition 
more certain was pending struck out, 
voluntarily, the allegation as _ to 
subrogation, the case thereafter be- 
ing tried as upon a written assign- 
ment of the cause of action, the 
question. as to the right of subroga- 
tion became eliminated, and could not 
be considered on appeal). 

59. Edwards v. Milledgeville, 138 
Ga. 146, 74 SE 1026; Bank of Com- 
merce v. Miller, 202 Ill. 410, 66 
1039; Haley v. Prudential Ins. Co., 
ASO TiS Sait bo eNnN S45) [atin One iaeAS 
363]; Cheney v.) Ricks! $7 Ws Avi33s 
{aff 187 Ill. 171, 58 NE 234]; Reed v. 
Western Union-Tel. Co., 135 Mo. 661, 
37 SW 904, 58 AmSR 609, 34 LRA 
492; Chamberlin v. Gleason, 163 N. 
Y. 214, 57 NE 487 [aff 20 App. Div. 
624 mem, 46 NYS 1090 mem]. 

[a] Where usury is set up in a 
trial of an action on a note, the ques- 
tion as to the amount of interest 
plaintiff is entitled to recover will 
not be considered on appeal, where 
such point has not been raised on the 


trial. Pensacola First Nat. Bank v. 
Pera 55scA DDD EVs 1b! Os Olmos 
60. Cross references: 


Capacity or right to sue see infra §§ 
664-677. 

Constitutionality of statute, ordi- 
nance, or rule of court see infra §§ 
608, 609. 

Title, ownership, or right of posses- 
sion see infra § 612. 

Adherence to theory pursued below 
see infra §§ 618-632. 

Effect of a failure to set up particu- 
lar defenses see particular titles, 
such as Infancy [22 Cyc 707]; Li- 
bel and Slander [25 Cyc 558]. 
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defense or opposition, the general rule in such cases 
being that if a defendant in the. trial court, by fail- 
ure to plead, to request instructions or introduce 
evidence, to object to instructions or evidence, or 
otherwise, fails to present a defense which he might 


lis, 58 Fla. 268, 50 S 985; Royal Phos-] 


61. U. S.—Louisville, ete. R. Co 
Wes. Wy, Cook Brewing Co., 323 Lon Ss. 
70, 32: SCt 189, 56 L. ed. 355 [aff 172 
Fed. 117, °96 CCA 322];: Gila- Bend 
Reservoir, etc., Co. v. Gila Water Co., 
205 Us Ss 279), 27 SCt 495," 50s Iu, veds 
SOL VCanalitete:, (Stl RR. Cofve Hart 
114 US. 675,, 5. SCt. 127,. 29. i. Jed: 
226; Morrill v. Jones, 106 U. S. 466, 
LiSCt! 423) 27 Lived (267: Bates “v. 
Coe, 98.U. S. 31, 25 L. ed. 68; Bell -v. 
Bruen, 1 How. 169, 11 L. ed. 89; Den- 
ver v. Home Say. Bank, 200 Fed. 28, 
118 CCA 256; Provident Life, etc., Co. 
v. Camden, etc., R,, Coming Fed. 854, 
101 CCA 68; Johnsonburg Vitrified 
Brick Co. v.,.Yates, 177 Fed. 389, 101 
CCA 553; Mesa Market Co. v. Crosby, 
174 Fed. 96, 98 CCA 70; Young, etce., 
Co. v. Brande, 162 Fed. 663, 89 CCA 
455; Grattan Tp. v. Chilton, 97 Fed. 
145, 88 CCA 84 [aff 82 Fed. 873]; 
Bradley v. Hargadine-McKittrick Dry- 
Goods Co., 96 Fed. 914,37 CCA 
623; Wilson v. Owens, 86 Fed. 571, 
30 CCA 257; Waterloo Min. Co. v. 
Doe, 82 Fed. 45, 27 CCA 50; Tuttle v. 
Claflin, 76 Ned. 227, 22° CCA) 138) 82 
Wed. 744,. 27. COA>-255.. Cin. ‘Suit _sfor 
infringement of patent); Drexel v. 
True, 74 Fed. 12, 20 CCA 265; Seavey 
v. Seymour, 21 EH. Cas: No. 125596, 3 
Cliff. 439. 

Ala.—Crenshaw County v. Fleming, 
109 Ala. 554, 19 S 906. 

Ariz.—Evans vy. Glencross, 4 Ariz. 
222, 36 PB 212. 

Ark.—Phoenix Ins. Co. v. Fleenor, 
104 Ark. 119,.148 SW 650; Jones v. 
Seymour, 95 Ark. 593, 130 SW 560; 
Atlas Ins. Co, v. Robison, 94 Ark. 
390, 127 SW 456; Whitcomb v. Gans, 
90 Ark. 469, 119 SW 676; Hudson vy. 
Newton, 83 Ark. 223, 103 SW,.170; 
Planters’ Mut. Ins. Assoc. v. Hamil- 
ton, 77 Ark. 27, 90 SW 283, 7 AnnCas 
55; Helena First Nat. Bank v. Wad- 
dell, 74 Ark. 241, 85 SW 417, 4 Ann 
Cas 818; Greenwich Ins. Co. v. State, 
74 Ark. 72, 84 SW 1025 (failure to 
plead partial defense); Shirey_ v. 
Clark, 72 Ark. 539, 81 SW 1057; Myar 
Vv. St: louis, ete, R. Cos, 71 Ark. 1/552, 
76 SW 557; Hickey v. Thompson, 52 
Ark, 234, 12 SW 475. 

Cal.—Miller v. Bay Cities Water 
Consent Cale2o6 410% Vib Soi aR 
NS’ (CFS GIO Nola. v. Allison, 143 Cal. 
106, 76 Pp 976, 101 AmSR 84, 65 LRA 
419; Richey v. Haley, 138 Cal. 441, 
G1 P 499; McDougald v. Hulet, 132 
Cally 154; 64 P 278; Edmonds v. Webb, 
129 Cal. 619, 62'P 171; Matter of 
Young, 123 Cal. 3387, 55 Pp 1011; Han- 
son v. Ericker; 79 Cal...283; 21. :P 
751; Brandt v. Salomonson, 17 Cal. 
A. 395, 119 P 946; Fair v. Home Gas, 
etc., Co., LCase AS Wb Lek! 164: 
O'Bri ien v. Big Casino Gold Min. Cos 
9 Cal. A. 283, 99 P 209; In re Pohl- 
mann, 2 Cal. A. 360, 84 P 354 (pro- 
ceedings to set apart homestead). 

Colo:—U: ‘S.\ Fidelity, ‘ete., Co.) v 
Newton, 50) Colown319,.d15) PB) 897; 
Union Pac. R. Co. v. Stupeck, 50 Colo. 
151, 114 P 646; Ancient Order of 
Pyramids y. Dixon, 45 Colo. 95, 100 P 
427: National Mut. F. Ins. Co. v. 


Duncan, 44 Colo. 472, 98 P 634, 20 LR} 


ANS 340: Rose v. Dunklee, 12 Colo. 
A. 403, 56 P 342. 

Conn.—Notkins v. Pashalinski, 83 
Conn. 458, 76 A 1104; Foote v. Brown, 
Si [Conn 52218, 704 A699 shosteryiv: 
Balch, 79 Conn. 449, 65 A 574; Wood- 
ruff v. Butler, 75 Conn. 679, 55 A 167; 
Thompson y. Troup, 74 Conn. 121, 49 
A 907; Jacobs v. Hogan, 73 Conn. 
740, 49 A 202; Ridgefield v. Fairfield, 
73 Conn. 47, 46 A 245; Gustafson v. 
Rustemeyer, 70 Conn. 125, 39 A 104, 
66 AmSR 92, 39 LRA 644; Conklin v. 
Davis, 63 Conn. 377, 28 A 537. 


D. C.—Wynkoop y. Shoemaker, 37 
App. 258. 
Fla.—Hartford F. Ins. Co. v. Hol- 
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phate Co. v. Van Ness, 53 Fla. 135, 
43 S 916; Pons v. Hart, 5 Fla. 457. 

Ga.—Puckett v. State Banking Co., 
130 Ga. 586, 61 SE 465 (objections on 
rule against constable to pay money); 
Heard v. Tappan, 116 Ga. 930, 43 SE 
375; Carter v. Peoples Nat. Bank, 109 
Ga. 578, 35 SE 61; Beach vy. Lattner, 
101 Ga. 357, 28 SE 110; Miller v. 
Smith, 6 Ga. A. 447, 65 SH 292; Hayes 
v. Atlanta, 1°Ga. A. 25)°57. SEH) 11087: 

Ida.—Marysville Mercantile Co. v. 
Home: Fo Ins. Co., 21 Idate3x7,, 121 P 
1026; Meholin v. Carlson, 17 Ida. 742, 
107 P 755; Smith v. Sterling, 1 Ida. 
128. 

Ill.—Peo. v. Evans, 262 Ill. 235, 104 
NE 646; Peo. v. Stephens, 261 Ill. 121, 
103 NE 581; Froemke vy. Marks, 259 
Ill. 146, 102 NE 192; Peo. v. Cairo, 
etc., R. Co., 256 Ill. 286, 100 NE 241; 
Lawrenceville v. Hennessey, 244 Ill. 
464, 91 NE 670; Huston v. Newgass, 
234 Ill. 285, 84 NE 910 [rev 1385 Ill. A. 
PAT Chicago: hetes eRiaComiv, eo, 
222 Ill. 427, 78 NE 790; United Brew- 
eries Co. v. O’Donnell, 221 Ill. 334, 77 
NE 547 [aff 124 Ill. A. 24]; Kava- 
naugh yv. St. Louis, 220 Mo. 496, 119 
SW 552; Mattoon v. Noyes, 218 Ill. 
594, 75 NE 1065; McDavid v. Sutton, 
205 Ill. 544, 68 NE 1064; Dimond v. 
Rogers, 203 Ill. 464, 67 NE 968; Glos 
v. Gerrity, 190 Ill. 545, 60 NE 833; 
Chicago v. Duffy, 179 Ill. 447, 53 NE 
982; Hafner v. Herron, 165 Ill. 242, 
46 NE 211 [aff 60 Ill. A. 592]; Peo. 
v. Hanson, 150 Ill. 122, 36 NE 998, 37 
NE 580; Auman v. McKibben, 179 
Ill. A. 425; Springer v. Simpson, 175 
Ill. A. 6381; Garvy v. National. Fdy. 
Co., 161 Ill. A. 455; Smith v. Hop- 
ping, 158 Ill. A. 489; Speer v. Ameri- 
can Stars of Equity, 157 Ill. A. 554; 
Crandall v, Kraetzer, 155 Ill. A. 496; 
Mystic Workers of World v. Trout- 
man, 113 PIlIS cA. 7845 Sts ihouiss vete:, 
Blectric R. Co. v. Brlinger, 112 Tl. A. 
506; Murphy v. Smith, 112 Ill. A. 
404; Mortimer v. McMullen, 102 Ill. 
A. (593, faff 202 Tl.-413, 67 NE 2015 
Snyder v. Nelson, 101 Ill. A. 619; 
Thorn v. Wallace, 88 Ill. A. 562; Union 
Nat. Bank v. Hines, 88 Ill. A. 245 
{aff 187 Ill. 109, 58 NE 405]; Chilli- 
cothe Paper Co. v. Wheeler, 68 Ill. A. 
343; Chicago, ete., R. Co. v. Fietsam, 
aay A. 210 [aff 123 Ill. 518, 15 NE 
169]. 

Ind.—Vandalia Coal Co. v. India- 
napolis, etc., R. Co., 168 Ind. 144, 79 
NE 1082 (condemnation proceed- 
ings); Good v. Burk, 167 Ind. 462, 77 
NE 1080 (proceeding for municipal 
aid in construction of railroad); Carr 
v. Duhme, 167 Ind. 76, 78 NE 322, 10 
AnnCas 967 (proceeding to establish 
drain); Lewis v. Stanley, 148 Ind. 
351, 45 NE 693, 47 NE 677; Fish v. 
Blasser, 146 Ind. 186, 45 NE 63; West- 
ern Union Tel. Co. v. Taylor, (A.) 
104 NE 771; Lake Erie, etc., R. Co. 
v. Marott, 52 Ind. A. 332, 100 NE 
865. 

Ind. T.—Madill First Nat. Bank vy. 
Pickens, 7 Ind. T. 725, 104 SW 947. 

j v. Merrill, 145 
NW 919; Smith v. Bloom, 159 Iowa 
592, 141 NW 382; Morse v. Houghton, 
158 Iowa 279, 136 NW 675; Kinsey v. 
Norman Mfg. Co., 154 Iowa 705, 135 
NW 394; Port Huron Mach. Co, v. 
Hurto, 154 Iowa 435, 135 NW 31; 
Prichard v. Woodbury County, 150 
Iowa 565, 129 NW 970 (proceedings 
to establish drain); Gable v. Cedar 
Rapids, 150 Iowa 108, 129 NW 737; 
White v. International Textbook 
Co., 150 Iowa 27,°-129 NW 3888 (de- 
fense to action for malicious prose- 
cution); Hstherville First Nat. Bank 
v. Estherville, 136 Iowa 203, 112 NW 
829; Keil v. Wright, 135 Iowa 383, 
112 NW 633, 13. LRANS 184, 14 Ann 
Cas 549; Newburn v. Lucas, 126 Iowa 
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make, and submits issues not involving it, he will 
be bound in the appellate court by the case made by 
the pleadings and evidence as exhibited by the ree- 
ord, and cannot urge a defense which was not pre- 
sented in the lower court.*+ 


This is especially true 


85, 101 NW 730; Getchell, ete., Lum- 
ber sietesanC omnes Peterson, 124 Iowa 
599, 100 NW 550; Scott v. Frank, 121 
Iowa 218, 96 NW 764; Battles v. Rob- 
erts, 120 Iowa 747, 95 NW 247; Dun- 
ning v. Baily, 120 Iowa 729, 95 NW 
248; Blumenthal v. Culver, 116 Iowa 
326, 89 NW 1116; Dairy v. Iowa Cent. 
R. Co., 113 Iowa 716. 84 NW 688; 
Joyce v. Perry, t11 Iowa 567, 82 NW 
941; Dubuque Lumber Co. v. Kim- 
ball, 111 Iowa 48, 82 NW 458; Mason 
v. Des Moines, 108 Iowa 658, 79 NW 
Bink O. S. Kelley Co. v. Chinn, 75 NW 
Kan.—Chamberlain vy. Monkhouse, 
67 Kan. 836, 72 P 860; Missouri Pac. 
Ri Conve Newberger, 65 P 655; Shad- 
duck v. Stotts, 9 Kan. A. 776, Se Se 
39, 61 P 1131; Western Irr. Co. v. 
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Ky.—Louisville, ete, R. Co. v. 
Woodford, 152 Ky. 398, 153 SW 722 
[reh den 153 Ky. 185, 154 SW 1083]; 
Harding v. Harding, 151 Ky. 398, 152 


SW 259; Compton vy. Lancaster, 114 
SW 260; Nickels v. Frankfort, 111 
Sw 706, 33 KyL 918; Spradlin v. 


Stanley, 99 SW 965, 30 ‘KyL 928 (al- 
lowance of claims against estate); 
Jones v. American Assoc., 120 Ky. 
413;- 860SIW) 1109, 27 Kyla 804 (ques- 
tion of bona fide purchaser); Pacific 
Mut. L. Ins. Co. v. Bailey, 78 SW 119, 
25 KyL 1456; Ware v. Long, 69 SW 
797, 24 KyL 696 (objections to re- 
turn of sheriff on attachment); Mil- 
ton v. Selvage, 56 SW 13, 21 KyL 
1689; Shire v. Johnson, 38 SW 694, 
18 KyL 853; Behan v. Warfield, 96 
Key eae one ee, SW 439, 11 KyL 960. 

La.—Salmen Brick, ete: V Com-v. 
Southern Pac. Co., 132 La. 356, 61 S 
401; Rocques v. "Freeman, 1257 Wa. 
60, 51 S 68; Geisenberger V. Cotton, 
116 ‘La. 651, 40 S 929; Bonnin v. 
Crowley, 113) La. 1025, 36 S 842; 
Holmgren v. Werner, 51 La. Ann. 
1476, 26 S 384; State v. Read, 50 La. 
Ann. 445, 23 S 715 (objection that 
there was an improper division of 
the claim on which the action is 
based so as to bring three suits and 
avoid a jury trial); Buron v. Cage, 22 
La. Ann. 573; In re New Orleans 
Impr., etc., Co, 4 La. Ann. 471 (fail- 
ure of creditor to oppose homologa- 
tion of account of commissioners on 
liquidation of banking company); 
Abat v. Michel, 1 Mart. N. S. 0. 

Me.—Tibbetts v. Penley, 83 Me. 118, 
21 A 838; Moody v. Clark, 27 Me. 551. 

Md.—Anderson v. Stewart, 108 Mad. 
340, 70 A 228; Western Union Tel. 
Colw Lehman, . 106 Md. 318, 67 A 241, 
14 AnnCas 736; Manning v. Hays, 
6 Md. 5. 

Mass.—Frey v. Iver Johnson Sport- 
ing Goods Co., 212 Mass. 213, 98 NE 
682; O’Brien v. Shea, 208 Mass. 528, 
95 NE 99F Littlefield v. Gilman, 207 
Mass. 539, 93 NE 809; Price v. Rosen- 
berg, 200 "Mass. 36, 85 NE 887; Mead 
v. Morse, 194 Mass. 201, 80 NE 513% 
Cherry v. Sprague, 187 Mass. 113, 72 
NE 456, 105 AmSR 3881, 67 LRA 33; 
Gerrish vy. Hayes, 185 Mass. 222, 76 
NE 42; Conner v. Standard Pub. 'Co., 
183 Mass. 474, 67 NE 596 (action for 
libel); Cushing v. Cushing, 181 Mass. 
209, 68 NE 427; Burrell v. Way, 176 
Mass. 164, 57 NE 335; Old Colony R. 
Co, v. Rockland, ete,oSt.. Ri Cos) 16a 
Mass. 416, 37 NE 370; Holbrook v. 
Young, 108 Mass. 83; Negus v. Simp- 
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Combs, 166 Mich. 347, 130 NW 625; 
Lee v. U. S. Graphite Co., 161 Mich. 
157, 125 NW 748; Gensler v. Nicholas, 
151 Mich. 529, 115 NW 458, 14 Ann 
Cas 452; Marshall v. U. S. Accident 
Assoc., 151 Mich. 245, 114 NW 1028; 
Slater v. Walter, 148 Mich. 650, 113 
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where the defense which is sought to be urged in the | appellate court is inconsistent with the defense or 


NW 682; Detroit v. C. H. Little Co., 
141 Mich. 637, 104 NW 1108 (pro- 
ceeding for assessment of damages 
caused by change in grade of street); 
Michigan Sanitarium, etec., Assoc. v. 
Battle Creek, 138 Mich. 676, 101 NW 
$55; Field v. Saginaw Cir. Judge, 124 
Mich. 68, 82 NW 798; Railroad Comrs. 
v. Wabash R. Co., 123 Mich. 669, 82 
NW 526; Wierengo v. American KF. 
Ins. Co., 98 Mich. 621, 57 NW 833; 
Wardle v. Cummings, "86 Mich. 395, 
49 NW 212, 538; Bacon v. Michigan 
Cent. R. Co., 55 Mich, 224, 21 NW 
324, 54 AmR "372; Castner y. Farmers 
Mut. F. Ins. Co., 46 Mich. 15, 8 NW 

Minn.—Penhall vy. Minnesota State 
Medical Assoc., 126 Minn. 323, 148 
NW 472; Laverne Citrus Assoc. v. 
Chicago Great Western R. Co., 107 
Minn. 94, 119 NW 795; Neff v. Lamm, 
99 Minn. 115, 108 NW 849; Dalby v. 
Lauritzen, 98 Minn. 75, 107 NW 826; 
Fowler v. Jenks, 90 Minn. 74, 95 NW 
887, 96 NW 914, 97 NW 127; Engstad 
v. Syverson, 72 Minn. 188, 75 NW 125. 

Miss.—Shingleur-Johnson Co.  v. 
Canton Cotton Warehouse Co., 78 
Miss. 875, 29 S 770, 84 AmSR 655; 
Talbert v. Melton, 17 Miss. 9. 

Mo.—MacDonald v. Metropolitan 
St. R. Co., 219 Mo. 468, 118 SW 78, 16 
AnnCas $10; Heman Constr. Co. v. 
Loevy, 179 Mo. 455, 78 SW 613; Med- 
dis v. Kenney, 176 Mo. 200, 75 SW 
633, 98 AmSR 496; St. Louis v. An- 
nex Realty Co., 175 Mo. 63, 74 SW 
961; Erickson v. Kansas City, ete. R. 
Co., 171 Mo. 647, 71 SW 1022; Smith 
v. Baer, 166 Mo. 392, 66 SW 166; 
Ragan v. Kansas City, etc., R. Co., 
144 Mo. 623, 46 SW 602; St. Louis 
Brokerage Co. v. Bagnell, 76 Mo. 554; 
Bray v. Seligman, 75 Mo. 31; Funk- 
houser v. Hanitz, 23 Mo. 271; Carpen- 
ter v. Gruendler Mach. Co., 162 Mo. A. 
296, -141 SW 1147; Pryor v. Crum, 
146 Mo. A. 623, 124 SW 597; Nicket 
V.. St. Wouis, ‘ete!, IR. Co:., 135° Mo. A. 
661, 116 SW 477 (action against rail- 
road for obstructing watercourse); 
Hubbard v. Mobile, ete., R. Co., 112 
Mo. A. 459, 87 SW 52 (action against 
earrier for loss of baggage); Bevier 
Black Diamond Coal Co. v. Watson, 
107 Mo. A. 451, 80 SW 287; Chicago 
Mill, ete., Co. v. Sims, 101 Mo. A. 569, 
74 SW 128; Bright v. Miller, 95 Mo. 
A. 270, 68 SW 1061; Corrigan v. Kan- 
sas City, 93 Mo. A. 173 (action for 
negligently collecting surface water 
in street and throwing it on plain- 
tiff’s property); Wells v. Hobson, 91 
Mo. A. 379; Midland El. Co. v. Cleary, 
77 Mo. A. 298; Terti v. American Ins. 
Co., 76 Mo. A. 42; Richards v. Har- 
rison, 71 Mo. A. 224. 

. Mont.—O’Meara v. McDermott, 40 
Mont. 38, 104 P 1049. 

Nebr.—-Miner v. Morgan, 83 Nebr. 
400, 119 NW 781; Smith v. Allen, 63 
Nebr. 74, 88 NW Lowe Beeb. Sturee= 
vant Co. v. Bohn Sash, etc., Co., 59 


Nebr. 82, 80 NW 273 [mod reh 57 
Nebr. 671, 78 NW 265] (garnish- 
ment); Downing v. Lewis, 59 Nebr. 


38, 80 ‘NW 261; State v. Cass County, 
53° Nebr. TOUs 14 NW 254; Houser v. 
McCrystal, 5 Nebr. (Unoff.) Pay let Reg 
NW 828. 

N. H.—Amoskeag Mfg. Co. v. Man- 
chester, 70 N. H. 200, 46 A 470; State 
v. Rye, 35 N. H. 368. 

N. J.—McCloud vy. Illinois Surety 
SIGMRING ped eu ae Dilice Oo ne aun OSV Vile 
chern v. U. S. xpress Coress INGE 
L. 241, 83 A 776; Newcomb v. Kloeb- 
dene WON. J. a. 191, 74" AC b1d 39 RA 
NS 724; In re Ramsey, 66 A 410 
(executor’s accounting); Allen v. 
Smith, 12° No J. 1: OF 

N. M.—Territory v. Mills, 16 N. M. 
555, 120 P 825; Maxwell v. Tufts, 8 
N. M. 396, 45 Pp 979, 338 LRA 854. 

N. Y.—Borough Constr. Co. v. New 
York, 200 N. Y. 149, 93 NE 480, 140 
AmSR 638 [rev 131 App. Div. 278, 115 
NYS 697]; National Revere Bank v. 
National Bank, 172 N. Y. 102, 64 NE 
799 [aff 54 App. Div. 342, 66 NYS 662] 
(action against bank for failure to 


collect draft or to charge indorser); 
Archer v. Mt. Vernon, 171 N. Y. 639, 
63 NE 714; Dr. David Kennedy Corp. 
v. Kennedy, 165 N. Y. 353, 59 NE 133 
[mod 386 App. Div. 599, 55 NYS 917]; 
Greene v. Smith, 160 N. Y. 533, 55 NE 
210 [aff 138 App. Div. 459, 43 NYS 
610]; Pellas v. Motley, 143 N. Y. 657 
38 NE 100; Quinlan vy. Welch, 141 N. 
Y. 158, 36 NE 12; Blair v. Flack, 141 
Ni Y. 533" 35 NE P94t"" Cromwell 'v. 
MacLean, 123 N. Y. 474, 25 NE 932; 
Spickerman v. McChesney, 19 NE 266: 
Mee v. McNider, 109 N. Y. 500, 17 NE 
424; Helck v. Reinheimer, 105 N. Y. 
470, 12 NE 37; Wellington v. Morey, 
90 N. Y. 656 mem; Whitney v. Mar- 
tine, 88 N. Y. 535; Duryee v. Lester, 
75 N. ¥. 442; Wood v. Tunnicliff, 74 
N. Y. 38; Thompson v. Bennett, 2 
Keyes 503 (action for trespass in cut- 
ting trees); Bornstein v. Faden, 149 
App. Div. 37, 183 NYS 608 [aff 208 
N. Y. 605 mem, 102 NE 1099 mem]; 
Rees v. Gair, 144 App. Div. 294, 129 
NYS 213; Bigelow Vv. Woolverton, 144 
App. Div. 176, 128 NYS 998 [rev 65 
Mise. 178, 119 NYS 630]; Barber v. 
Dewes, 101 App. Div. 432, 91 NYS 
1059 [aff 184 N. Y. 548 mem, 76 NH 
1089 mem] (action for wrongful levy 
of execution); Duerr v. Consolidated 
Gas Co., 86 App. Div. 14, 88 NYS 714; 
Sweet v. Seitz, 83 App. Div. 631, 82 
NYS 184; MacNabb v. Whissel, 75 
App. Div. 626, 78 NYS 269; Matter of 
Bushnell, 73 App. Diy. 325, 77 NYS 

IND Y= 649) 165 NE 10154 
of surrogate determining 
corporate stock of a deceased non- 
resident to be subject to transfer 
tax); Bernheimer vy. Adams, 70 App. 
Dive LUA INES SO Str hate: usoreNE aes 
472, 67 NE 1080]; Walsh vy. Brooklyn 
Union HI R. Co; 69 App.” Div. 2389; 
74 NYS 1019; Matter of Arkell, 65 
App. Div. 130, 72 NYS 555; Sullivan 
v. Metropolitan St. R. Co., 53 App. 
Div. 89, 65 NYS 842 [aff 170 N. Y. 
570 mem, 62 NE 1100 mem]; Schagh- 
ticoke vy. Fitchburg R. Co., 53 App. 
Dive 16;"6oy Nwse40 Se lati 169 IN. Ve 
609 mem, 62 NE 1101 mem]; Press 
Pub. Co. v. Associated Press, 41 App. 
Div. 493, 58 NYS 708 (contempt pro- 
ceeding); Davidson v. Mexican Nat. 
R. Co., 11 App. Div. 28, 42 NYS! 1015; 
Leber v. Zucker, etc., Co., 36 Misc. 
Til, TA NYS 871; Carey “v. Flack, 20 
Mise. 295, 45° NYS 759 [aff 19 Misc. 
717 mem, 43 NYS 1152 mem]; Seliger 
v. New York, 88 NYS 1074; Freedman 
v. Dickinson, 85 NYS 333; Wheaton 
ee ae? 20 Johns. 290, 11 AmD 

N. C.—Robertson v.. Marshall, 155 
ING CG Taal nS Ham Gre 

N. D.—Kephart v. Continental Cas- 
ualty Co!, 17 N. D. 380, 116. NW 349; 
Schuyler v. Wheelon, 17 N. D. 161, 
115 NW 259. 

Oh.—Perkins v. Dibble, 10 Oh. 433, 
36 AmD 97. 

Okl.—Duffey v. Scientific American 
Compiling Department, 30 Okl. 742, 
120 P 1088; St. Louis, ete., R. Co. v. 
Key, 28 Okl. 769, 115 P 875; Graham 
Vv. JEleinrich 13) ‘OKI. 107, “W4- P<328% 
Will T. Little Co. v. Burnham, 5 Okl. 
283, 49 P 66. 

Or.—Krebs Hop Co. v. Livesley, 55 
Or. 227, 104 P 3; Alexander v. Mun- 
roe, 54 Or. 500, 101 P 9038, 103 P 514, 
135 AmSR 840; Caldwell Banking, 
ete), Co. v2 Porter, b2Or, 818) '95-Pei, 
97 P 541; Sears v. Davis, 40 Or. 236, 
66 P 913; Anderson v. Portland 
Flouring Mills Co., 37 Or. 483, 60 P 
889, 50 LRA 2385: 

Pa.—Chester County Nat. Bank v. 
Thomas, 220 Pa. 360, 69 A 813 (action 
on guaranty); Lehman y. Lehman, 
215 Pa. 344, 64 A 598; Lauer Brewing 
Co. v. Chmielewski, 206 Pa. 90, 55 A 
Sti Hartsslist. 20s Pae4o2. dor Av869 
(validity of codicil); Henry v. Zur- 
flieh, 203 Pa. 440, 53 A 243; Scott v. 
Scott, 196 Pa. 132, 46 A 379; Kutz’s 
Appeal, 40 Pa. 90; Rotograph Co.eive 
Cressman, 41 Pa. ‘Super. 14; Ulysses 
Elgin Butter Co. v. Hartford F. Ins. 
Co., 20 Pa. Super. 384; McGraw v. 


Metropolitan L. ins. Co., 5 Pa. Super. 
488, 28 PittsbLegJNS 170, 41 Wkly 
NC 62. 

R. I.—Deluglio v. Barney, 23 R. I. 
626, 51 A 425; Jones v. Henault, 20 
R. I. 465, 40 A 6. 

S. C.—Gilliland v. Charleston, etc., 
R. Co., 86 S. C. 137, 68 SE 186; Black- 
well v. McNinch, 67 S. C. 541, 46 SE 
eu et aan v. Morris, 56 S. C. 88, 34 

S. D.—Frick Co. v. Hoff, 26 S. D. 
360, 128 NW 495; Erickson y. Ladies 
of Maccabees of ‘World, 25 S. D: 183; 
126 NW 259; Buchanan v. Randall, 
21 S. D. 44, 109 NW 513; Borneman 
v.' Chicago, ete) RR? Co. 19" SiD. 4595 
104 NW 208; Loomis v. Le Cocq, 12 


S. D. 324, 81 NW 683. 

Tenn. isvi a ES Run's, 2 
S. Iron Co., 118 Tenn. 194, 101 SW 
414; Plano Mfg. Co. v. Schell, 114 


Tenn. 410, 84 SW 807; Read v. Citi- 
zens’ St, Ri Co.; 110 “Renn. 316,, 7S 
SW 1056 (objections to maintenance 
of bill of interpleader); Northern 
Bank v. Johnson, 5 Coldw. 88; Hale v. 
Morgan, (Ch. A.) 68 SW 506; Ward v. 


Tennessee Coal, etc., Co., (Ch. A.) 57 
SW 193. 
Tex.—Tippett v. Brooks, 95 Tex. 


335, 67 SW 495; Thompson v. Cobb, 
95 Tex. 140, 65 SW 1090, 93 AmSR 
820; International Travelers’ Assoc. 
v.. Bosworth, (Civ. A.) 156 SW 346; 
Williamson v. McElroy, (Civ. A.) 155 
SW 998; Dromgoole v. Lissauer, (Civ. 
A.) 152 SW 1154; Continental Oil, etc.,° 
Co. v. EH. Van Winkle Gin, etc., Works, 
(Civ. A.) 131 SW 415; Bell County 
v. Felts, (Civ. A.) 122 SW 269; Hay- 
wood v. Scarborough, (Civ. A.) 102 
SW 469; Beale v. Johnson, 45 Tex. 
Civ. A. 119, 99 SW 1045; International 
Harvester Co. v. Campbell, 43 Tex, 
Civ. A. 421, 96 SW 938; Carson v. Me- 
Cord-Collins Co., 37 Tex. Civ. A. 540, 
84 SW 391; Moor v. Moor, (Civ. A.) 
57 SW 992; Wright v. U. S. Mortgage 
Co., (Civ. A.) 54 SW 368. 

Utah.—Smith v. Sinaloa Land, ete., 
Co., 42 Utah 445, 132 P 556; Salt 
Lake Inv. Co. v. Fox, 37 Utah 324, 
108 P 1132; Kunkel v. Utah Lumber 
Co.;-29° Utah’ 13; Si Pesotes Anneas 
187; Brooks v. Western Union Tel. 
Co., 26 Utah 147, 72 P 499; Sandberg 
v. Victor Gold, ete., Min. Co., 24 Utah 
1, 66 P 360 

Vt.—Fife v. Cate, 85 Vt. 418, 82 A 
741; Van Dyke v. Grand Trunk R. 
Co., 84 Vt. 212, 78 A 958, AnnCasi913 
A 640; Jenness v. Simpson, 84 Vt. 127, 
78 A 886; Lynds v. Plymouth, 73 Vt. 
216, 50 A 1083; Hartford v. School 
Dist. No; 13; 69: Violate 37 A 252% 
Miles v. Albany, 59 Vt. 79, 7 A 601. 

Va.—Norfolk, ete, Tract. Co. v. 
Norfolk, 115 Va. 169, 78 SE 545, Ann 
Cas1914D 1067; Norfolk, ete.; R. Co. 
v. Wilkinson, 106 Va. 775, 56 SE 808; 
Osborne v. Big Stone Gap Colliery 
Co., 96 Va. 58, 30 SE 446; Milburn 
Wagon Co. v. Nisewarner, 90 Va. 714, 
19 SE 846. 

Wash. — Stewart v. Preston, 77 
Wash. 559, 137 P 993; Kain v. Twin 
City Light, ete., Co., 68 Wash. 478, 
123 P 791; Kenyon v. Erskine, 67 
Wash. 110, 124 P 392; Baker v. Rob- 
bins,251) Wash?) 4675199) Pialin@ishteto 
rescind for breach of warranty); Col- 
lins v. Fidelity Trust Co., 33 Wash. 
136, 73 P 1121; Greene v. Finnell, 22 
Wash. 186, 60 P 144; Olson v. Snake 
per Valley R. Co., 22 Wash. 139, 60 

156. 

W. Va.—Billmyer v. Hamburg Bre- 
men F. Ins. Co., 57 W. Va. 42, 49 SH 
901; Colston v. Miller, 55 W. Va. 490, 
47 SE 268; Cann v. Cann, 45 W. Va. 
563, 31 SE 923; Reed v. Nixon, 36 W. 
Va. 681, 15 SE 416. 

Wis.—Trego v. Roosevelt Min. Co., 
136 Wis. 315, 117 NW 855; Rudd v. 
Bell, 55 Wis. 563, 13 NW 446. 

Wyo.—Rawlins v. Murphy, 19 Wyo. 
238, 115 P 436; David v. Whitehead, 
13 Wyo. 189, 79 P 19, 9238. 

Can.—Gale v. Bureau, 44 Can. S. C. 
305; Royal Ins. Co. v. Duffus, 18 Can. 
S. C. 711; Stokes v. Griffin Curled 
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defenses relied upon in the court below. 

On the same principle, 
where a defense was made in the trial court and 
sustained, grounds of opposition thereto cannot, as 


Opposition to defense. 


Hair Co., 4 DomLR 844, 3 OntWN 
1414, 22 OntWR 474. 

B. C.—Stone vy. Rosland Ice, etc., 
Co., 12 B. C. 66, 3 WestLR 55; Mc- 
Kay v. Victoria Yukon Trading Co., 
9 B. C. 37, 22 CanLTOccNotes 169. 

Ont.—Gowganda-Queen Mines vy. 
Boeckh, 24 Ont. L. 293, 2 OntWN 1307, 
19 OntWR 625; Mackenzie yv. Maple 
Mountain Min. Co., 20 Ont. L. 615, 15 
OntWR 728. 

[a] Identity of defendant as part- 
ner.— Where, in an action ‘under Code 
Civ. Proc. § 1937 to establish fhe li- 
ability of defendant as a partner not 
summoned in a former action against 
partners, the identity of defendant 
and the partner not summoned was 
not disputed, and the trial court’s at- 
tention was not directed to any such 
question, defendant will not be per- 
mitted to raise the question on ap- 


peal. Hofferberth v. Nash, 50 Misc. 
328, 98 NYS 684, 37 NYCivProc 93 


[rev on other grounds 117 App. Div. 
284, 102 NYS 317]. 

[b] Action against temporary re-, 
ceiver.—An objection that a tempo- 
rary receiver of a corporation was 
not authorized by the court which ap- 
pointed him to manage the business 
of the corporation cannot be raised 
for the first time on appeal to defeat 
an action against the receiver. Ap- 
pecron v. Welch, 20 Misc. 343, 45 NYS 
751. 

{c] Injunction against infringe- 
ment of copyright.— Where, on an ap- 
plication for a preliminary injunction 
in a suit for infringement of a copy- 
right, defendant did not object or in- 
troduce proof to show that complain- 
ants’ articles, alleged to have been 
infringed, were not derived from orig- 
inal sources, such objection cannot 
be considered on appeal from an or- 
der granting such injunction. Wer- 
ner Co. v. Encyclopedia Britannica 
Co., 134 Fed. 831, 1024, 67 CCA 281 
[aff 130 Fed. 460]. 

{d] Claims against municipality.— 
Where a defendant city bases its mo- 
tion for nonsuit on the sole ground 
that the claim sued on is only a 
charge against the state, the objec- 
tion that there was no appropriation 
to meet the expense cannot be urged 
in the appellate court. Tompkins vy. 
New York, 14 App. Div. 536, 43 NYS 
878. 

[e] Objections to mandate on prior 
appeal.—iIn an action for breach of a 
covenant of warranty of title, brought 
after a judgment for plaintiff against 
a claimant had been reversed on ap- 
peal and title adjudged in claimant, 
a contention, first made on appeal in 
the covenant action, that the man- 
date of the supreme court in the for- 
mer suit did not properly describe 
the land conveyed will not be consid- 
ered. Beach v. Nordman, 90 Ark. 59, 
117 SW 785. 

{f] An objection to the validty of 
a delinquent tax, not raised in the 
county court in proceedings to collect 
the same, cannot be made on appeal. 
Peo. v. Cairo, ete., R. Co., 256 Ill. 286, 
100 NE 241. 

[g] Exceptions to a sworn account 
sued on cannot be urged for the first 
time on appeal. Dromgoole v. Lis- 
sauer, (Tex. Civ. A.) 152 SW 1154. 

[h] An objection to an assessment 
on corporate stock not within any is- 
sue raised by the pleadings will not 
be considered on appeal. Smith v. 
Sinaloa Land, ete, Co., 42 Utah 445, 
182) Pbb6. 

fi] A matter not stated in an af- 
fidavit of merits stating the nature of 
his defenses cannot be urged by de- 
fendant in the appellate court as a 
ground of reversal. Springer v. 
Simpson, 175 Ill. A. 6381. 

{ij] On a bill to rescind a sale for 
fraud, the question whether 
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plainant made sufficient tender of re- 
turn of the consideration cannot be 
raised for the first time in a court 
of review. Auman vy. McKibben, 179 
Til. A. 425. 

62. Ark.—Simon y. Calfee, 80 Ark. 
65, 95 SW 1011. 


Cal.—Fair v. Home Gas, etc., Cos, 
1 byi@ale An? 05; a bee 7546 
Colo.—U. S. Fidelity, etc., Co. v. 


Newton, 50 Colo. 379, 115 P 897; Doty 
v. Heiser, 48 Colo. 490, 111 P 67 
(holding that, where, in an action by 
lessees against their lessor to recover 
damages for alleged wrongful ouster 
from possession, the lessor justified 
in\ the trial court his ousting of the 
lessees on the ground of forfeiture of 
the lease by assignment thereof, he 
could not on appeal justify his act on 
the ground that the lessee had not 
done the required amount of work 
and had thereby forfeited the lease); 
Metzler v. James, 12 Colo. 322, 19 P 
885; Lamping v. Keenan, 9 Colo. 390, 
12 P 434. 

Ill.—Chicago vy. Chicago Univ., 228 
Tll. 605, 81 NE 1138, 10 AnnCas 669; 
Oliver v. Oliver, 179 Ill. 9, 53 NE 304 
(holding that, where defendant in an 
action and intervening petition al- 
leges that a certain estate in process 
of distribution is a trust estate and 
cannot be divided by bill in partition, 
he cannot, when such view is adopted 
by the court and a sale ordered, as- 
sign for error that the court did not 
proceed by proceedings in partition); 
Hafner v. Herron, 165 Ill. 242, 46 NE 
211 [aff 60 Ill. A. 592] (holding that, 
where a broker’s suit for commis- 
sions is defended on the ground that 
plaintiff was not defendant’s agent in 
the sale, the claim that he acted in 
bad faith therein cannot be urged on 
appeal); Gilmore v. Litzelman, 41 
TH, Ay 541 eChicazo,wete:, et. Cosa Ne 
Connors, 25 Ill. A, 561. 

Ind.—Lewis v. Stanley, 148 Ind. 
351, 45 NE 693, 47 NE 677 (holding 
that, where, in an action to set aside 
a deed by a husband to his wife 
as in fraud of creditors, the wife 
claimed to own the land in fee simple 
as grantee, she could not obtain re- 
lief on appeal on the ground that 
when her husband purchased the land 
the price was paid by her father as 
an advancement to her); Pool v. Da- 


vis, 135 Ind. 323, 34 NE 1130. 
Iowa.—Loxtercamp v. lLininger 
Impl. Co., 147 Iowa 29, 125 NW 830, 


33 LRANS 501; Long v. Garey Inv. 
Co., 135 Iowa 398, 112 NW 550; Board 
of Park Comrs. vy. Taylor, 133 Iowa 
453, 108 NW 927; Griffin v. Erskine, 
131 Iowa 444, 109 NW 13, 9 AnnCas 
1193; Sandusky Mach., etc., Works v. 
Hooks, 83 Iowa 305, 49 Nw 61. 

Kan.—Allen v. Gardner, 47 Kan. 
SOLA Bee Sa 

Mass.—Lyon v. Prouty, 154 Mass. 
488, 28 NE 908. 

Mich.—Howland v. Caille, 153 Mich. 
349, 116 NW 1079; Gensler y. Nich- 
olas, 151 Mich. 529, 115 NW 458, 14 
AnnCas 452; Gillam v. Barnes, 123 
Mich. 119, 82 NW 388; Vier v.-Detroit, 
111 Mich. 646, 70 NW 139 (holding 
that, where the answer to a bill to 
quiet title asserts rights of defend- 
ant in the premises, defendant can- 
not on appeal disclaim interest and 
have the bill dismissed because he is 
not a proper party). 

Minn.—Bartleson v. Munson, 105 
Minn. 348, 117 NW_ 512. 

- Mo.—Naylor v. Cox, 114 Mo. 232, 
21 SW 589; Carpenter vy. Gruendler 
Mach. Co., 162 Mo. A. 296, 141 SW 
1147; Rhodes v. Guhman, 156 Mo. A. 
344, 1837 SW 88; Curtis v. Laughlin, 
146 Mo. A. 470, 124 SW 56 (holding 
that where, in a suit by a beneficiary 
against the trustee to terminate the 
trust, defendant declared in the trial 


com-‘ court that he was anxious to be re- 
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a rule, be urged for the first time on appeal.®* 

Facts arising after judgment. 
on appeal urge as a defense facts occurring after 
the judgment appealed from.%* 


Defendant cannot 


lieved of the trust, and it appeared 
that the cause was an amicable one 
and instituted to relieve him of the 
funds, he cannot object on appeal 
that there was no trust, or that, if 
there was one, the court had no jur- 
isdiction, etc.); Wells v. Hobson, 91 
Mo. A, 379 (holding that where, in an 
action on a note, the answer alleges. 
that defendant signed as surety, and 
the trial proceeds on the theory that 
he was surety without consideration, 
he cannot, in the appellate court, 
raise the objection that he was not 
a surety but a guarantor). 

Nebr.—Omaha Brewing Assoc. v. 
Wuethrich, 47 Nebr. 920, 66 NW 990. 

N. Y.—Greene v. Smith, ACOs INS Ne 
533, 55 NE 210 [aff 13 App. Div. 459, 
43 NYS 610] (holding that where, in 
an action on a contract, the defense 
set up is that the contract should be 
reformed, and the effort to reform 
fails, defendant cannot on appeal 
urge for the first time that the con- 
tract as drawn needed no reforma- 
tion, and could be read as if re- 
formed); Snider v. Snider, 160 N. Y. 
151, 54 NE 676 [aff 11 App. Div. 171, 
42 NYS 613]; Kinnan y. Forty-second 
St, .ete., Ri Co; 140 ANorYic oS 3h) 3 5y Nies 
498; Cullinan v. O’Connor, 100 App. 
Div. 142, 91 NYS 628; Sweet v. Seitz, 
83 App. Div. 681 mem, 82 NYS 184; 
Hassett v. Sanborn, 62 App. Div. 588, 
71 NYS 81; Bommer vy. Sippel, 21 App. 
Div. 628 mem, 47 NYS 460; Hoffer- 
berth v. Nash, 50 Mise. 328, 98 NYS 
684 [rev on other grounds 117 App. 
Div. 284, 102 NYS 317]; Adler v. 
Miles, 108 NYS 1011 (action against 
partners on guaranty). 

Pa.—McArthur v. Chase, 8 A 204; 
Turner v. Whitaker, 9 Pa. Super. 83, 
43 WklyNC 3875 (holding that, where 
a defendant unsuccessfully tried the 
cause on the theory that a certain 
relation existed between him and 
plaintiff, he could not on appeal urge 
that a different relation subsisted, 
which would absolve him from lia- 
bility). 

S. D.—McPherson vy. Julius, 17 S. 
D. 98, 95 NW 428. 

Tenn.—Davis v. Ross, (Ch. A.) 50 
SW _ 650. 

Wyo.—Rawlins v. Murphy, 19 Wyo. 
238, 15 P 436. 

Ont.—MeNair v. Collins, 27 Ont. L. 
44, 6 DomLR 510, 3 OntWN 1639, 22 
OntWR 891. 

Adherence to theory pursued be- 
low see infra § 618 et seq. 

63. Mackey v. Northern Milling 
Co., 210 Til. 15, 71 NE 448. [aff 99 
TEA. 57]5 Paul v. Leeper, 98 Mo. A. 
516.72 sw 715; Blackwell v. Mc- 
Ninch, 67 S. C. 541, 46 SE 477; Dale 
v. Duryea, 49 Wash. 644, 96 P 223. 

Avoidance of release or compro- 
mise see infra § 601. 

Defense to set-off, counterclaim, or 
recoupment see infra § 611. 

Objections to discharge in bank- 
ruptcy or insolvency see infra § 601. 

[a] Application of usury statute. 
—Thus it has been held that an ob- 
jection that the usury statute does 
not apply to a note in suit because it 
has been repealed by a later statute 
cannot be considered when not raised 
below. Blackwell, vy. McNinch, 67 S. 
C. 541, 46 SE 477. 

64. Stephens vy. Philadelphia Fire 
Assoc., 139 Mo. A. 369, 123 SW 63 
(holding that, in an action on a fire 
insurance policy, it was no defense 
on appeal that plaintiff, subsequently 
to recovery of the judgment on the 
policy, commenced suit against the 
owner of the building in which the 
fire took place for negligence in fail- 
ing to properly maintain the gas 
pipes, by reason of which an explo- 
sion took place, damaging his prop- 
erty, such defense being untimely and 
foreign to the record); Konnerup y. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 590] 
Death, or Injury to Property.® 


Allen, 56 Wash. 292, 105 P 639 (hold- 
ing that, where, in an action for the 
- price of goods sold with warranty, 
the buyers alleged breach of the 
warranty and elected to repudiate the 
transaction and hold the goods sub- 
ject to the order of the seller, they 
could not, pending their appeal from 
an adverse judgment, change the 
character of the goods by manufac- 
turing them, and seek in the su- 
preme court to recoup for damages 
from the breach of warranty, which 
right could be based only upon the 
title in themselves and wouid involve 
an issue requiring testimony to 
sustain it, and, if supported, would 
carry a different measure of dam- 


age). 
5 oe Measure of damages see infra 
66. Ala.—Alabama Midland R. Co. 


v. Johnson, 123 Ala. 197, 26 S 160. 


Iowa.—Morse v. Houghton, 158 
Iowa 279, 136 NW 675. 
Ky.—Continental Coal Corp. v. 


Hounchell, 141 Ky. 107, 132 SW 403. 


Mass.—Littlefield v. Gilman, 207 
Mass. 539, 93 NE 809. 
Mo.—MacDonald v. Metropolitan 


., 219 Mo. 468, 118 SW 78, 
16 AnnCas 810. 

Nebr.—Union Pac. R. Co. v. Elliott, 
54 Nebr. 299, 74 NW 627. 

N. J.—Consolidated Traction Co. v. 
Behr, 59 N. J. L. 477, 37 A 142. 

N. Y.—Bornstein v. Faden, 149 App. 
Div. 37, 133 NYS 608 [aff 208 N. Y. 
605 mem, 102 NE 1099 mem] (action 
for death caused by negligent failure 
of an owner of a tenement to comply 
with the tenement house law). 

N. C.—Smith vy. Atlanta, etc., R. 
Co., 130 N. C. 344, 42 SH 139 [aff reh 
13 taNe IC! 616, 42 SE 976 ue 

vVt.—Lynds’ v. Piymouth, 73° Vt. 
216, 50 A 1083. 

Can.—Tordenskjold v. Horn Joint 
Stock Co., 41 Can. S. C. 154; Stokes v. 
Griffin Curled Hair Co:; 4 DomLR 
844, 3 OntWN 1414, 22 OntWR 474, 

And see other cases in following 
notes. 

[a] Question not sufficiently 
raised below.—The question whether 
the Labor Law (L. [1897] p 468 ¢ 
415 § 20), as amended by L. (1899) 
p 351 ¢c 192, requires the original con- 
tractors to guard elevator shafts, 
was not raised, in-an action against 
the principal contractor for an em- 
ployee’s death caused by falling 
through a shaft, by a requested in- 
struction that, if defendant sublet 
all contracts for the building, it 
would not be bound to guard the 
shaft, as it omitted the element of 
exclusive control of the building. 


Rooney v. -Brogan Constr. Co., 194 
N. Y. 32, 86 NE 814. 
[b] Question sufficiently raised 


below.—But where a defendant town, 
in an action against it for intestate’s 
death in operating its lighting plant, 
claimed that on the evidence a ver- 
dict should be ordered for it, it was 
held that it might contend on appeal 
that an action against it for death 
by wrongful act was not authorized 
by the statute. O’Donnell v. North 
seule oroush, 212 Mass. 248, 98 NE 
108 

by. U. S.—Southern R. Co 
Gadd, 283 U. S. 572, 34 SCt 696, BS 
L. ed. 1099. 

Ala.—Alabama Midland R. Co. v. 
Johnson, 123 Ala. 197, 26 S 160; Eu- 
faula v. Speight, 121 Ala. 613, 25 S 
1009. 


(2) In Actions for Personal Injuries or. 
The general rule 
that defenses not raised or urged in the trial court 
will not be considered on appeal has frequently been 
applied in actions for negligence or wrongful act 
resulting in personal injury or death.*° 
been held that defendant cannot present for the first 
time on appeal the defense of contributory negli- 
gence or assumption of risk,®* or the defense that 
the negligence complained of was that of a fellow 


25 Mise. 778, 55 NYS 624; 


APPEAL AND ERROR 


Thus it has 


Ill.—Chicago City R. Co. v. Wy- 
ckoff, 136 Ill. A. 342 [aff 234 Il. 613, 
85 NE 237]. 


Iowa.—Morse v. Houghton, 158 
Iowa 279, 186 NW 675. 
Mass.—Littlefield v. Gilman, 207 


Mass. 539, 93 NE 809 (holding that, 
where, in an action for injuries to 
one through the ‘concurrent negli- 
gence of defendant and of a third 
person, with whom the person in- 
jured was riding in an automobile as 
a guest, the only requests for in- 
structions by defendant presented the 
doctrine of imputed negligence, the 
point that, under St. [1903] c 473 8§ 
4, 5, requiring every driver for hire 
of an automobile to be licensed, the 
person injured was negligent, because 
the driver had no license, was not 
presented, and would not be consid- 
ered on exceptions); Taylor v. Wo- 
burn, 130 Mass. 494. 


Miss.—Illinois Cent. Co. iv. Mis 
nor, 69 Miss() 710) 11'S ae 16 LRA 


N. J.—Consolidated Traction Co. v. 
Behr, 59 N. J. L. 477, 37 A 142. 

N., Y.—Penna v. Interurban St. R. 
Co., 48 Misc. 647, 96 NYS 208; Adler 
v. Metropolitan St. R. Co.; 33 Misc. 
798, 68 NYS 621; Hackett v. Edwards, 
Pra wiive 
Alteria, 23 Misc. 693, 52 NYS 88; Pike 
v. Bosworth, 7 NYSt 665. 

S. C.—Gilliland v. Charleston, etc., 
R. Co., 86 S. C. 137, 68 SE 186. ; 

Tex.—Galveston, ete, R. Co. v. 
ee 6 Tex: Civ. A. 150, 25 SW 


Can.—Tordenskjold v. Horn Joint 
Stock Co., 41 Can. S.C. 154. 

[a] Question sufficiently raised 
below.—(1) But, where, in an action 
for injuries, defendant at the trial 
moved to dismiss on the ground that 
plaintiff was guilty of contributory 
negligence, and that the proximate 
cause of the injury was plaintiff's 
jumping on a steel-punching machine, 
and not the turning of the lever by 
such act, whereby he was injured, 
such motion was sufficient to raise 
the question of defendant’s negli- 
gence for review on appeal. Ziegler 
v. Friedman, ete., Iron Works, 70 
Mise Shas) D2eNy Sy) 45 C2)» Aard 
where an engineer, in an action for 
personal injuries received while run- 
ning his engine, testified that he knew 
of its defective condition and volun- 
tarily ran such engine, and defendant 
requested a peremptory instruction, 
and one directing the jury to find for 
defendant if plaintiff knew of the de- 
fect and voluntarily operated the en- 
gine, both of which were refused, the 
defense of assumed risk was _ suffi- 
ciently raised to entitle defendant to 
review. Yazoo, etc., R. Co. v. Wood- 
ruff, 98 Miss. 36, 53 S 687, 57 S 914. 
(3) And, where, in an action against 
a master for injuries to a servant, 
defendant failed to plead that plain- 
tiff assumed the risk, but.on the trial 
plaintiff did not object to evidence 
tending to prove such assumption of 
risk, both parties trying the case on 
that theory, it was held reviewable 
on appeal on the same theory. Rigs- 
by_v. Oil Well Supply Co., 115 Mo. A. 
297. 91 SW 460. 

68. Steven v. Saunders, 34 App. 
(D. C.) 321; Coal Belt Hlectric R. Co. 
VeeISay Salvo UGweA anos Lait, alte Diy 
340, 75 NE 498]; St. Louis, etc., Elec- 
tricy e Coslyvawrrliineer,, 112) LlaA. 
506; Union Pac. R. Co. vy. Hlliott, 54 
Nebr. 299, 74 NW 627. 
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servant,°> or of an independent contractor,®® or that 
plaintiff was not a servant of defendant, but an in- 
dependent contractor.” 
plied to the defense that plaintiff or the person 
killed was not entitled to the rights of a passenger,” 
that the defect causing the injury was other than 
that specified in the notice given by plaintiff,’? and 
in other like ecases.’* 
below on the theory that defendant conceded its 
negligence, which all the instructions assumed, it 


The rule has also been ap- 


And where the ease was tried 


69. Continental Coal Corp. 
Hounchell, 141 Ky. 107, 132 SW 403. 


70. Van Edwards y. Barber As- 
phalt Paving Co., 92 Mo. A. 221. 
71. Trinity Valley R. Co. v. Stew- 


art, (Tex. Civ. A.) 62 SW 1085 (hold- 
ing that, where defendant did not re- 
quest a special instruction limiting 
the rights of deceased because of the 
nature of the train on which he was 
riding when killed, it could not raise 
the objection on appeal that the de- 
ceased was not entitled to the rights 
of a passenger). 

72. Lynds v. Plymouth, 73 Vt. 216, 
50 A 1088 (objection in an action 
against a town for injuries resulting 
from, a defective bridge, that the de- 
fect causing the accident was want of 
a railing rather than the insufficiency 
stated in the notice given by plain- 
tiff to the town). 

73. Mass.—Pinkham v. Topsfield, 
104 Mass. 78 (holding that, in an 
action, under Gen. St. ec 44 § 22, for 
an injury received through a defect 
in a highway which defendant town 
was bound to keep in repair, the ob- 
jection that the defect had not ex- 
isted for twenty-four hours, at the 
time of the accident, cannot be taken 
for the first time at the argument of 
a bill of exceptions which does not 
show that any such question was 
raised at the trial). . 

Mo.—Mirrielees v. Wabash R. Co., 
163 Mo. 470, 683 SW 718 (holding that, 
where both plaintiff and defendant, 
in a suit for injuries sustained by 
the derailment of a freight train, 
tried the case in the circuit court on 
the theory that plaintiff was a tres- 
passer on the train, but that defend- 
ant was bound to the exercise of or- 
dinary care to prevent injury to him 
after it knew his peril, the court, on 
appeal, would not consider whether 
defendant’s liability to a trespasser 
was limited to only willful and wan- 
ton injuries). 

N. J.—Durant v. Palmer, 29 N. J. 
L. 544 (defense that defendant was 
not in control of defective prem- 
ises). 

N. Y.—Madden v. Hughes, 185 N. 
Y.. 466, 78 NE 167 [aff 104 App. Div. 
101, 93 NYS 324] (holding that, 
where, at the conclusion of plain- 
tiff’s evidence in an action for in- 
juries to a servant, defendant moved 
for a dismissal of the complaint, on 
the ground that plaintiff had failed 
to show negligence on defendant’s 
part or his own freedom from con- 
tributory negligence, but neither by 
request to charge nor by motion was 
the court requested to hold that the 
scow in which plaintiff was working 
at the time of his injury was not a 
“structure,” within the Labor Law, 
L. [1897] p 467 c 415 § 18, prohib- 
iting a master from furnishing an 
unsafe scaffold for the performance 
of labor on any kind of a building or 
structure, or that the appliance 
plaintiff was using when injured was 
a “scaffold” within such section, such 
questions could not be reviewed on 
appeal); Hickman v. Nassau Electric 
R. Co., 41 App. Div. 629, 58 NYS 858 
(holding that, in an action by a hus- 
band for the loss of his wife’s serv- 
ices due to injuries received by her, 
the husband could not for the first 
time on appeal raise the question 
that the joint negligence of the wife 
and defendant could not defeat his 


rights). 
N. C.—Smith y. Atlanta, ete, R. 
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eannot deny its negligence on appeal." 
The same rule applies in ac- 


Injuries to property. 
tions for injury to property.” 
[§ 591] 


[§ 592] 


Co., 1380 N. C. 344, 42 SE 139 [aff reh 
131 N. C. 616, 42 SE 976] (speed of 
engine which caused injury and cer- 
tain rules of defendant not submitted 
to jury). 

74. MacDonald v. Metropolitan St. 
R. Co., 219 Mo. 468, 118 SW 78, 16 
AnnCas 810. 

Adherence to theory pursued below 
see infra §§ 618-632. 

Facts admitted or conceded see 
infra § 629. 

75. McDonald v. Bear River, etc., 
Water, etc., Co., 13 Cal. 220 (action 
for diversion of water); Asheville, 
etc, KR. Co... v: Baird, *1624N. 1 €& 253} 
80 SE 406; Van Dyke v. Grand Trunk 
R. Co., 84 Vt. 212, 78 A 958, AnnCas 
1913A 640; Bogert v. Phelps, 14 Wis. 
88 (action for conversion). 

Ownership or control of property 
see infra § 612. 

{a] Contributory negligence. — 
Thus, in an action against a railroad 
company for damage to property 
from fire communicated, the question 
of contributory negligence, if it was 
not raised at the trial before the 
referee or in the exceptions to his 
report, cannot be first raised on ap- 
peal. Van Dyke vy. Grand Trunk R. 


Co., 84 Vt. 212, 78 A 958, AnnCas1913 : 


A 640. 
76. Cal.—McDonald v. Bear River, 
etc., Water, etc., Co., 13 Cal. 220 (ac- 


tion for diversion of water). 

Mich.—Hyde v. Tenwinkel, 26 Mich. 
93 (action on note). 

Mo.—Cornelius v. Grant, 8 Mo. 59 
(defense to mechanic’s lien). 

N. J.—Durant v. Palmer, 29 N. J. 
L. 544 (action for personal injuries 
from defect in premises). 

Tex.—McAfee v. Robertson, 43 
Tex. 591 (action to cancel sale and 
recover possession). 

Utah.—Kunkel v. Utah Lumber Co., 
29 Utah 13, 81 P 897, 4 AnnCas 187 
(right of defendant in an action for 
trespass, to rescind contract of sale 
and to reclaim property). 

Wis.—Bogert v. Phelps, 14 Wis. 88 
(action for conversion). 

Eng.—Vancouver ‘Vs 
Lumber Co., [1911] A. C. 

“See also infra § 612. 

77. . S—Robinson v. Belt, 187 
U. S. 41, 23 SCt 16, 47 L. ed. 65; Mc- 
Gahan vy. Rondout Nat. Bank, 156 U. 
Shes relb (SCE “S278 SOF fi edi 403; 
Bradley v. Hargadine - McKittrick 
Dry-Goods Co., 96 Fed. 914, 37 CCA 
623; Carter-Crume Co. v. Peurrung, 
86 Fed. 439, 30 CCA 174, 99 Fed. 888, 
40 CCA 150. 

Ark.—Bowling v. Stough, 101 Ark. 
398, 142 SW 512; Cleveland-McLeod 
Lumber Co. vy. McLeod, 96 Ark. 405, 
131 SW 878; Simon v. Calfee, 80 Ark. 
65, 95 SW 1011; Planters’ Mut. Ins. 
Assoc. v. Hamilton, 77 Ark. 27, 90 SW 
283, 7 AnnCas 55. 

Cal.—King v. Meyer, 35 Cal. 646. 

Colo.—Muir v. Pratt, 18 Colo. A. 
Oona eo G. 

Ga.—Heard v. Tappan, 116 Ga. 930, 
43 SE 375; Shierling v. Richland Gro- 
cery Co., 9 Ga. A. 201 VO SH 14267 
Miller v. Smith, 6 Ga. aN 447, 65 SE 
292. 

Ill.— Bourke v. Hefter, 202 Ill. 321, 
66 NE 1084; Fiske v. Peo., 188 Ill. 
206, 58 NE 985, 52 LRA 291; Highley 
v. Metzger, 187 Ill. 237, 58 NE 407 
[aff 86 Ill. A. 573]; Chicago v. Duffy, 
179 Tl). 447,53 NE ‘982; Lake vy. Kout- 
sogianis, 174 PEAY 552 Lanser v. 
Fidler, 158 Ill. A. 94; Payson v. Iro- 
quois” Bidg.; vetoes; “Assoc. '93 "11 SAy 
621; Crone vy. Garst, 88 Ill. A. 124. 


Vancouver 
(elk 


(3) Ownership or Control of Property. 
A question as to the ownership or control of prop- 
erty which defendant failed to raise in the court 
below cannot be raised in the appellate court.’® 

(4) Invalidity of Instrument or Con- 
tract in Suit—(a) Rule Stated. As a rule an ob- 
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jection to the validity of a contract or instrument 
in suit must be made in the court below, and cannot 


be urged for the first time in the appellate court.” 


[§ 593] 


Ind.—Patterson v. State, 10 Ind. 
296. 

Iowa.—Boos v. Dulin, 68 NW 707. 

Ky.—Van Jellico Min. Co. v. Rol- 


lins, 108 SW 235,.32 Kyl 1190 [reh 
den and part of op. withdrawn 111 
SW 328, 33 Kyl 920]; Daviess v. 
Mead, 2 Bibb 397. 

Stee v. Breed, 10 La. Ann. 
491. 

Md.—Anderson vy. Stewart, 108 Md. 
340, 70 A 228. 

Mass.—O’Brien vy. Shea, 208 Mass. 
528, 95 NE 99, AnnCas1912A 1030; 
Hudson v. Miles, 185 Mass. 582, 71 
NE 63, 102 AmSR 3870; Lydig v. Bra- 
man, 177 Mass. 212, 58 NE 696; Pray 
v. Wasdell, 146 Mass. 324, 16 NE 266. 

Mich.—Richards v. Church Bal- 
ance-Gear Co., 166 Mich. 464, 132 NW 


99; Lee v. U. S. Graphite Co., 161 
Mich. 157, 125 NW 748; Beld v. Darst, 
146 Mich. 143, 109 NW 275; Peo. v. 


Robb, 98 Mich. 897, 57 NW 257. 
Minn.—White v. Western Assur. 


Co., 52 Minn. 352, 54 NW 195. 
Miss.—Shingleur-Johnson vy. Can- 
ton Cotton Warehouse Co., 78 Miss. 


875, 29 S 770, 84 AmSR 655 (transfer 
of warehouse receipts). 

Mo.—Dickey v. Porter, 2038 Mo. 1, 
101 SW 586; Hughes v. Foltz, 142 Mo. 
A. 5138, 127 SW 112; Walker v. Cooper, 
97 Mo. A. 441, 71 SW 370; Deane v. 
Southwestern Mut. Life Assoc., 
Mo. A. 459; St. Louis Sir Pea Eo 
ete., Assoc. v. Delano, 37 Mo. A. 284 

N. Y.—New York Bank Note Co. v. 
Hamilton Bank Note Engraving, etc., 
Co., 180 N. Y. 280, 73 NE 48 [rev 93 
App. Div. 427, 87 NYS 200]; Capo- 
nigri v. Altieri, 165 N. Y. 255, 59 NE 
87 [aff 29° “App: ' Div. 304,951 NYS 
418]; Meakings v. Cromwell, 5 N. Y. 
136; Norden v. Duke, 113 App. Div. 
99, 99 NYS 30; Cullinan v. O'Connor, 
100 App. Div. 142, 91 NYS 628; Fried- 
man v. Rose, 83 Hun 542, 31 NYS 
1040; Van Norden Trust Co. v. Ro- 
senberg, 62 Mise. 285, 114 NYS 1025. 

N. D.—Schuyler v. Wheelon, 17 N. 
DAVL6 1 1 SIN W259 

Okl.—Graham v. ‘Heinrich, 13 OkKl. 
107, 74 P 328. 

Pa.—Henry v. Zurflieh, 203 Pa. 440, 
53 A 243; Ulysses Elgin Butter Co. v. 
Hartford FF. Ins." Co., 20° “Pa. “Super? 
384; Com. v. Price, 15 Pa. Super. 342. 

S. C.—Pelzer wv. Morris, 5G 1S: Caress 
34 SE 22. 

S. D.—Erickson vy. Ladies Macca- 
bees of World, 25 S. D. 183, 126 NW 
259; Meldrum y. Kenefick, 15 S. D. 
370, 89 NW 863; Deindorfer v. Bach- 
mor, 12 S. D. 285, 81 NW 297; Prior 
v. Sanborn County, 12 S. D. 86, 80 


NW 169. 
Tenn.—Louisville, ete., R. Co. v. U. 
S. Iron Co., 118 Tenn. 194, 101 SW 


414; Precious Blood Soc. vy. Elsythe, 
102 Tenn. 40, 50 SW 759. 

Tex.—Continental Oil, etce., Co. v. 
E. Van Winkle Gin, ete., Works, (Civ. 
A.) 1381 SW 415; Miller v. Drought, 
(Civ. A.) 102 SW 145; Cummings v. 
Masterson, 42 Tex. Civ. A. 549, 93 SW 
500; Graves v. Hillyer, (Civ. A.) 48 
SW 889. 

Vt.—Sartwell v. Sowles, 72 Vt. 270, 
48 A 11, 82 AmSR 9438. 
Va.—Nottingham v. Ackiss, 107 Va. 
63, 57 SE 592; Tate v. New York 
Bank, 96 Va. 765, 32 SE 476; Ronald 
v. Princeton Bank, 90 Va. 813, 20 SH 
780; Planters Bank v. Whittle, 78 Va. 
737; Michie v. Jeffries, 21 Gratt. (62 
Va.).. 334; James River, ete., Co. v. 
Littlejohn, 18 Gratt. (59 Va.) 53. 

Wash.—Collins v. Seattle Fidelity 
Trust" Go, 33 Washy 136 ie veel 


86. 


(b) Rule Applied. Thus, although there 
are exceptions in some jurisdictions,’® it is generally 
held that it cannot be objected for the first time on 
appeal that the instrument or contract in suit is in 
violation of the Sunday laws,’® or is usurious,®° 
champertous,*t or otherwise illegal,®* except, accord- 


Fischer v. Quigley, 8 Wash. 327, 35 P 
1071. 

W. Va.—Billmyer v. Hamburg-Bre- 
nae F. Ins. Co.,.57 W. Va. 42, 49 SH 

01. ; 

Wis.—Bishop v. Pettingill, 115 Wis. 
162, 91 NW 118, 6538. 

And see other cases infra § 5938. 

78. See contra and exceptional 
cases in following notes. 

79. O’Brien v. Shea, 208 Mass. 528, 
95 NE 99, AnnCas1912A 1030; Petty 
v. Allen, 134 Mass. 265; Woodbridge 
v. Sellwood, 65 Minn. 135, 67 NW 799; 
Brinkman v. Luhrs, 1 Mo. A. R. 215. 
And see Orr v. Kenworthy, 143 Iowa 
6, 121 NW 539, 136 AmSR 728. 

[a] Contra.—Knapp v. Culbertson, 
152 Mo. A. 147, 1833 SW 55. 

80. U. S.—Ewing v. Howard, 7 
Wall. 499, 19 L. ed. 293; Newell v. 
Nixon, 4 Wall. 572, 18 L. ed. 305. 

Ga.—Carter v. Peoples’ Nat. Bank, 
109 Ga. 573, 35 SE 61 (holding that, 
where, in foreclosure proceedings, the 
mortgagor filed an answer setting up 
that the debt secured was usurious, 
and named a given sum as the usury, 
praying that such sum be deducted 
from the principal of the debt, and 
both the fact and amount of usury 
were admitted, and the principal of 
the debt reduced by the amount so 
claimed to be usurious, the question 
whether, the creditor being a national 
bank, the entire interest due on the 
debt was forfeited could not be con- 
sidered on appeal, not haying been 
made by the plea nor in any manner 
passed upon); Dobbins vy. Clark, 59 
Ga. 709. 

Ill.— Payson v. 
Assoc., 93 Ill. iis 

Minn.—Webb v. 
457, 101 NW 966. 

- Miss.—Paine v. Gill, 42 Miss. 98. 

Mo.—St. Louis Domicile, ete., Loan 
gsetes v. Augustin, 2 Mo. A. 1238. 

N. Y.—Caponigri v. Altieri, 165 N. 
Yi"255, 59 = NE) Si [att 29 App. Div. 
304, 51 NYS 418] (holding that, 
where defendant, sued on a note, 
sought by counterclaim to recover a 
penalty for usury paid, basing the 
right on one section of a statute, on 
which theory the case was tried, he 
could not, for the first time on ap- 
peal, assert a right under another 
section to avoid payment of interest 
knowingly stipulated for, and not 
dive Morton vy. Thurber, 85 N. Y. 

S. C—Pelzer v. Morris, 56 S. C. 88, 
34 SE 22. 

Tex.—Rutherford v. Smith, 28 Tex. 


3225 

Va.—Michie v. Jeffries, 21 Gratt. 
(62 Va.) 334. 

Wash.—Dale v. Duryea, 49 Wash. 
644, 96 P 223. 

Grounds of opposition to defense of 
usury see supra § 589 note 63 [a]. 

[a] Exception to rule.—But it has 
been held that, in an action to fore- 
close deeds of trust, where a master, 
by the order of reference, is preclud= 
ed from taking evidence upon the is- 
sue of usury, the question may be 


. Iroquois Bldg., ete., 
621. 


Downes, 93 Minn. 


raised on appeal. Jenkins v. Bauer, 
8 Ill. A. 634. 4 
81. Percy Cons.. Min. Co. v. Hal- 


lam, 22 Colo. 2338, 44 P 509;*Kutcher 
v. Love, 19 Colo. 542, 36 P 152: Hast- 
ings v. ‘McKinley, Seld. (N. Y.) iW(R}) De 
ELD! Smith '273... See ‘also Cham- 
perty and Maintenance [6 Cyc 882]. 


[a] Contra.—Heaton y. Dennis, 
103 Tenn. 155, 52 SW 175. 

82. U. S.—Carter-Crume Co. 
Peurrung, 86 Fed. 439; 30 CCA 17k, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ing to the weight of authority, where it appears 
upon the face of the pleadings, the face of the con- 
tract, or from the admitted tacts that the contract 
is immoral or otherwise contrary to public: policy.®* 
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Nor can it be objected for the first time on appeal 


99 Fed. 888, 40 CCA 150; Findlay v. 
Pertz, 74- Fed. 681, 20 CCA 662. 
Ark.—Cleveland — McLeod Lumber 
Co. v. McLeod, 96 Ark. 405, 131 SW 
878 (defense that contract was illegal 
because entered into between a corpo- 
ration and one of its managing ofli- 
cs oe v. Calfee, 80 Ark. 65, 95 
Tl. LOL ges Ve, DuUfiy eo) Liles 47 
53 NE 982 (holding that, in an ac- 
tion for work done under a contract 
with a city, where counsel stated to 
the trial court that the questions in 
dispute were, first, as to the compen- 
sation the contractor was entitled to 
under the contract, and, second, as to 
the amount of work done, questions 
as to the legality of the contract did 
not arise on writ of error); Lake v. 
Koutsogianis, 174 Ill. A. 252; Metro- 
politan L. Ins. Co. v. Quandt, 69 I11. 
A. 649 (objection that beneficiary of 
life insurance policy has no insurable 
interest). 
La.—Hurley v. Southern Express 
Gokrs5 > Lap Anm 889-93 Sars: 
- Mich.—Rothschild v. Schneider, 167 
Mich. 501, 133 NW 530 (holding that 
judgment for plaintiff, in an action 
on a note, would not be reversed on 
the theory that the contract to sell 
liquors, on which the note was based, 
was illegal because the payee was 
not licensed, where plaintiff claimed 
that the sale was made in bulk, and 
hence valid, and defendant did not 
urge submission of the question 
whether the sale was made in bulk); 
Richards y. Church Balance-Gear Co., 
166 Mich, 464, 132 NW 99 (contract 
of partnership association not signed 
by two managers as required by stat- 
ute); Lee v. . S. Graphite Co., 161 
Mich. 157, 125 NW 748 (restraint of 
trade). 
N. Y.—New York Bank Note Co. v. 
Hamilton Bank Note Engraving, etc., 
Co., 180 N. Y. 280, 73 NE 48 [rev 92 
App. Div. 427, 87 NYS 200] (contract 
in violation of antitrust act of con- 
tract); Norden v. Duke, 113 App. Div. 
99, 99 NYS 30 (holding that where, 
in an action by a broker to charge an 
employer with a loss’ sustained 
through the employee’s buying and 
selling cotton on a speculative ac- 
count in‘ the name of the employer, 
the issues were whether the employee 
had authority to use the employer’s 
name, and whether the employer rati- 
fied the act of the employee, and the 
question whether the transaction was 
a gambling one was not raised in the 
trial court, the court on appeal would 
not decide whether the transaction 
was illegal); Hastings v. New York, 
etc., R. Co., 3 Silv. Sup. 422, 6 NYS 
836; Brown vy. Platt, 21 N. Y. Super. 
324. 


Pa.—Henry v. Zurflieh, 203 Pa. 440, 
53 A 2438. 

Noncompliance with law by foreign 
corporation see infra this section text 
and note 94. 

fa] Imconsistent defense. — One 
whose defense to notes was that they 
were given on false representations 
that a contract was illegal cannot, on 
appeal, take the inconsistent position 
that the contract was illegal. Simon 
v. Calfee, 80 Ark. 65, 95 SW 1011. 

83. U. S.—Oseanyan v. Winches- 
ter Repeating Arms Co., 103 U. S. 261, 
26 L. ed. 539; Hall v. Coppell, 7 Wall. 
542, 19 L. ed. 244; Primeau v. Gran- 
field, 193 Fed. 911, 114 CCA 549 [writ 
of certiorari den 225 U.S. 708, 32 SCt 
839, 56 L. ed. 1267] (fraudulent en- 
terprise for sale of fraudulent mining 
stock to the public); Carter-Crume 
Co. v. Peurrung, 86 Fed. 439, SUP CCA 
174, 99 Fed. 888, 40 CCA 150 (holding, 
however, that the appellate court will 
reverse a judgment involving the en- 


forcement of a contract contravening 
public policy, in the absence of an 
objection on that ground in the trial 
court, only when the illegality ap- 
pears as a matter of law upon the 
face of the pleadings, the face of the 
contract, or from the admitted facts). 

Ga.—Horsley v. Woodley, 12 Ga. A. 
456, 78 SE 260. 

Ill.—Crichfield v. Bermudez As- 
phalt Pav. Co., 174 Ill. 466, 51 NE 552, 
42 LRA 347 [aff 62 Ill. A. 221] (hold- 
ing that the objection that a contract 


is void as against public policy may |. 


be urged on appeal, although not 
raised in the pleadings or in the trial 


court). 
17 ba. 132. 
208 Mass. 


Mass.—O’Brien v. Shea, 
528, 95 NE 99, AnnCas1912A 1030 
(holding that, in an 
where the whole case comes before 
the appellate court, the objection that 
a contract is illegal, especially when 
the illegality amounts to a crime, 
may be raised for the first time on 
appeal); Claflin v. U. S. Credit Sys- 
tem Co., 165 Mass. 501, 438 NE 293, 
52 AmSR 528 (holding that, although 
the illegality of a contract sued on 
because made in violation of law is 
not set ug in defense or noticed in 
the trial court, where plaintiff ob- 
tains a verdict, the supreme court 
will, on its own motion, refuse to en- 
force the contract). 

Mo.—Knapp v. Culbertson, 152 Mo. 
A. 147, 1838 SW 55. 

N. Y.—Massachusetts Nat. Bank v. 
Shinn, 163 N. Y. 360, 57 NE 611 [aff 
18 App. Div. 276, 46 NYS 329] (lease 
of agricultural lands for a period 
prohibited by the constitution). 

Or.—Cullison v. Downing, 42 Or. 
877, 71 P 70 (holding that, in an ac- 
tion by an employee of a grain and 
stock brokerage firm to recover, pur- 
suant to contract, ten per cent of the 
gross commissions, defendants may 
avail themselves, on appeal, of the 
fact that the commissions were, to 
plaintiff's knowledge, earned in a 
manner contrary to public policy, al- 
though such fact was not pleaded in 
defense, nor a dismissal secured 
therefor below). 

Tenn.—Heaton v. Dennis, 108 Tenn. 
15by 52) SiWiekio. 

Tex. —Fuqua v. Pabst Brewing Co., 
90 Tex. 298, 38 SW 29, 750, 35 LRA 
241 (holding that the objection that 
the contract sued on is void under 
the statute against trusts will be 
considered on appeal from an order 
overruling a general demurrer, even 
if such objection was not specially 
raised below). 

Va.—Camp v. Bruce, 96 Va. 521, 31 
SE 901, 70 AmSR 873, 48 LRA 146 
(fraudulent contract with respect to 
judicial sale). 

Compare however cases in preced- 
ing note. 

[a] Invalidity apparent upon rec- 
ord.—Notwithstanding failure of de- 
fendant’s pleadings to attack the va- 
lidity of a contract under which the 
notes sued on were executed, the ap- 
pellate court will consider the valid- 
ity of the contract, where it is appar- 
ent upon the record that it is void. 
©randall -v. ‘Scote: (ex. Civ.’ A.) 161 
SW 925 (combination in violation of 
antitrust statute). 

Exception to general rule on ques- 
tions of public policy see infra § 635. 

S.—Bradley v. Hargadine- 


McKittrick Dry-Goods Co., 96 Fed. 
914, 37 CCA 623. 
Til.—Mortimer v. McMullen, 102 


Ti) Ay 593 aft 202 11 413, 67 NE 20] 
(holding that, where, in a suit to 
foreclose a,mortgage securing a note, 
defendant set up that the note and 
mortgage were procured from her by 


equity case, | 


(3.0%d3] “FOR 


that the instrument or contract in suit is tainted 
with, or was obtained by, fraud,** misrepresenta- 
tion,®> or duress;**° that it is void and unenforce- 
able under the statute of frauds;®" that one of the 


fraud, and by cross bill claimed that 
they were obtained from her by sur- 
prise, duress, and perfidy, and that 
she did not know what papers she 
signed, but that what she did sign she 
signed through fear and despair, she 
could not insist, on appeal, that she 
was induced by fraud to make the 
notes which formed the considera- 
tion of the judgment against her, 
such fraud consisting in a misrepre- 
sentation as to the use to which the 
notes were to be put). 

Iowa.—Foster v. Bowman, 55 Iowa 
23g t INGW) 513: 

Mo.—Hughes y. Foltz, 142 Mo. A. 
513, 127 SW 112; Deane v. Southwest- 
ern Mut. Life Assoc., 86 Mo. A. 459. 


N. Y.—Lawrence v. Freeman, 59 
App. Div. 55, 69 NYS 6. 
N. D.—Gélden Valley Land, ete., 


Coma: ROR 25, Nie Ds W485 ad 
NW 76. 

S. D.—Erickson vy. Ladies Macca- 
bees of World, 25 S. D. 183, 126 NW 
259 (holding that, where breach of 
warranty, and not fraudulent sup- 
pression of facts, was the issue tried 
in an action on a benefit certificate, 
the jury’s finding could not be at- 
tacked, on appeal, on the ground that 


the’ applicant fraudulently sup- 
pressed ficts). 
Tenn.—Watkins v. Clifton Hill 


Land Co., 91 Tenn. 683, 20 SW 246. 

W. Va.—Vance y. Kirk, 29 W. Va. 
344, 1 SE 717. 

[a] Defense by sureties on excise 
bond.—In an action by the excise 
commissioner on the bond taken on 
granting a liquor tax certificate as. 
hotel keeper, under the Liquor Tax 
Law (L. [1896] p 73 c¢ 112) § 381, de- 
fendant surety cannot urge for the 
first time on appeal that the certifi- 
cate and bond were void because of 
false statements in the application 
for the certificate showing’ compli- 
ance with regulations applicable to 
hotel buildings. Cullinan v. O’Con- 
nor, 100 App. Div. 142, 91 NYS 628. 

85. Crete Farmers’ Mut. Tp. Ins. 
Co. v. Miller, 70 Ill. A. 599; Pacific 
Mut. L. Ins. Co. v. Bailey, 78 ‘SW 119, 
25 KyL 1456. 

86. Friedman v. Erste Kaiser 
Franz Joseph Unterstutzungs Ve- 
rein, 104 NYS 908. 

86 


87, U. S.—Wilson v. Owens, 
Hed: 571, 30 CCA 257. 

Ark. —Bowling NE Stough, 101 Ark. 
398, 142 SW 512 Cline v. Cline, 101 
Ark. 250, 142 Sw L675 Humphreys v. 
Butler, 51 Ark. 351, il, SW 479. 

Colo.— Muir v. Pratt, 18 Colo. A. 
3638;, (LP 896: 

Ga.—Johnson vy. Latimer, 71 Ga. 
470; Shierling vy. Richland Grocery 
Co., Ga. A. 271, 70 SE 1126; Miller 
v. Smith, 6 Ga. A. 447, 65 SE 292. 

Ill.—Keller v. Fitzgerrell, 249 TI1l. 
451, 94 NE 926; Highley v. Metzger, 
DSW le PASSA tN NE 407 [aff 86 Ill. A. 
Bien |G Neagie v. Kelly, 146 Ill. 460, 34 
NE 947; Mellish-Hayward Co. v. R. 
Haas Electric, CLC COs LUST eal llgeeA 
664; Tyrrell v. Robinson, 180 Ill. A. 
286; Wheatley v. Mracek, 160 Ill. A. 
646; Lanser v. Fidler, 158 Ill. A. 94; 
Rozenski v. F. J. Dewes Brewery Co., 
93 Ill. A. 370; Berkowsky v. Viall, 66 
Til. A. 349. 

Iowa.—Boos v. Dulin, 68 NW 707; 
Holt v. Brown, 63 Iowa 319, 19 NW 
235; Lower v. Lower, 46 Iowa 525. 

Md.—Anderson y. Stewart, 108 Md. 


Mass.—Price v. Rosenberg, 2060 
Mass. 36, 85 NE 887; Lydig v. Bra- 
man, 177 Mass. 212) 58 NE 696. 

Mich.—Obenauer y. Solomon, 151 
Mich. 570, 115 NW 696; Beld v. Darst, 
146 Mich. 143, 109 NW 275. 

Mo.—Walker v. Cooper, 97 Mo. A. 
441, 71 SW 370; Mantz v. Maguire, 


,840, 70 A 228. 
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parties was under coverture;®* that a bill or bond 
sued on was not stamped;*® that the consideration 
of a contract was insufficient, or that there was a 
failure of consideration;®® that there was want of 
mutuality in the contract;®* that the imstrument 
was invalidated by a material alteration;®? that a 
contract by a corporation is ultra vires;®* that a 
party or his assignor was a foreign corporation and 
had not complied with the law so as to be entitled 
to do business in the state;°* that a provision in a 
note for payment of an attorney’s fee is an unen- 
foreceable provision for a penalty; that a bond in 
suit fails to comply as to form with the require- 
ments of a statute under which it was given or is 
otherwise defective in form;®* that a claimant’s 


52 Mo. A. 136; Penninger v. Reilley, 
44 Mo. A. 255. 

N. Y.—Throop Grain Cleaner Co. v. 
Smith, 110 N. Y. 83, 17 NE 671; Hise- 
man v. Heine, 2 App. Div. 319, 37 NYS 
861; Grampp v. De Peyster, 80 Hun 
134, 29 NYS 1039; Johns v. Gustin, 2 
Thomps. & C. 662; Isaacs v. New 
York Plaster Works, 40 N. Y. Super. 
277 [rev on other grounds GSURINS x < 
tant Artcher v. Zeh, 5 Hill 200. 

D.—Schuyler v. Wheelon, 17 N. 
D. NeL 115 NW 259. 

Okl.—Graham vy. Heinrich, 13 Okl. 

eee 74 P 328. 
C.—Rhode vy. Tuten, 34 S. C. 496, 
13 SE 676 
Ss. D.—Meldrum v. Kenefick, 15 S. 
D. 370, 89 NW 863; Prior v. Sanborn 
County, 12 S. D. 86, 80 NW 169. 

Tex.—League v. Davis, 53 Tex. 9; 
Erhard v. Callaghan, 33 Tex. 171; 
Schramm v. P. J. Owens Lumber Co., 
(Civ. A.) 163 SW 1016; King v. Mur- 
ray, (Civ. A.) 135 SW 255; Miller v. 
Drought, (Civ. A.) 102 SW 145; In- 
ternational Harvester Co. v. Camp- 
bell, 43 Tex. Civ. A. 421, 96 SW 93; 
Day v. Dalziel, (Civ. A.) 32 SW 377. 

Vt.—Sartwell v. Sowles, 72 Vt. 270, 
48 A 11 

Time and mode of invoking the 
statute of frauds see Frauds, Stat- 
ute of [20 Cyc 311 et seq]. 

Waiver of statute of frauds and 
estoppel see Frauds, Statute of [20 
Cyc 308]. 

[a] Signature by brokers.—An ob- 
jection that copies of certain orders 
were not signed by the brokers, so as 
to bind both parties, not made at the 
trial cannot be made on appeal. An- 
derson v. Stewart, 108 Md. 340, 70 A 
228. 

{[b] Question sufficiently raised be- 
low.—(1) But, where, on a bill for 
specific performance of a contract to 
sell land, objection was made to the 
introduction of the contract because 
of insufficient description of the 
land, it was held that the court on 
appeal could determine such ques- 
tion, although the statute of frauds 
was not pleaded, and the question 
was not raised on demurrer. Barnes 
nigh ledeely yall eal aecighwAaigu Uixsiasetsiewen (74) 
And the question is sufficiently pre- 
sented, where the complaint purports 
to set out the substance of a suffi- 
cient contract in writing, and where, 
after an ordered bill of particulars 
showing an insufficient contract, de- 
fendant files a demurrer sufficient to 
invoke the statute and, after it is 
overruled, sets up in the answer the 
contract furnished by the bill of par- 
ticulars, and alleges there was no 
other contract. Cushing vy. Monarch 
Timber Co., 75 Wash. 678, 135 P 660, 
AnnCas1914C 1239. 

[ec] Although the statute of frauds 
is pleaded as a defense, if no point 
in respect thereto is raised, or no 
exception taken on the trial, the 
questions cannot be considered on 
appeal. Hommer y. American Spiral 
Spring Butt Hinge Mfg. Co., 81 N. Y. 
468 


[a] Whether an oral promise to 
pay for work and materiais after the 
same were furnished is void under 


APPEAL AND ERROR 


was defective ;? 


the statute of frauds, as being a 
must be raised in trial court. Mel- 
lish-Hayward Co. v. R. Haas Electric, 

88. Weston v. Palmer, 51 Me. 73; 
Westervelt v. Ackley, 62 N. Y. 505; 
Y.) 425; Murphy v. Bright, 3 Grant 
(Pa.) 296; Jackson vy. Everett, 
win v. Sanders, 59 Vt. 499, 9 A 239, 
59 AmR 750. 

v. Briscoe, 4 Md. 271; 
Hawkins v. Wilson, 1 W. 

90. Cal.—Knoch vy. Haizlip, 

Tania Ve. (Garston. SS UL aes: 

Ky.—vVan Jellico Min. Co. v. Rol- 
den and part of op. withdrawn 111 
SW 328, 33 KyL 920]. 

582, 71 NE 63, 102 AmSR 370 (action 
on tax collector’s bond); Chamberlin 

N. Y.—Uvalde Asphalt Pav. Co. v. 
National Trading Co., 135 App. Div. 
Co. v. Rosenberg, 62 Misc. 285, 114 
NYS 1025 (defense that the indorse- 
tion). 

Pa.—Henry v. Zurflieh, 203 Pa. 440, 

S. D.—Frick Co. v. Hoff, 26 S. D. 
360, 128 NW 495. 

(Civ. A.) 
48 SW 889 (failure of consideration). 

91. Santaella v. Otto F. Lange Co., 
etc., R. Co. v. U. S. Iron Co., 118 Tenn. 
194, 101 SW 414; Collins v. Fidel- 
1121. 

[a] Question sufficiently raised.— 
want of mutuality in the contract on 
which a counterclaim was predicated 
where plaintiff at the close of the 
evidence moved for an instructed ver- 
showed a failure of consideration on 
the part of plaintiff for the contract, 
assigned as error, and such assign- 
ment insisted on in the brief. San- 
Fed. 719, 84 CCA 145. 

92. Heard v. Tappan, 116 Ga. 930, 
one pleaded); Grimshaw v. Hart, 6 
Rob. (La.) 265; Capital Bank v. Arm- 
Ackiss, 107 Va. 63, 57 SE 592 (hold- 
ing that the question whether de- 
suing on. the note alone was such an 
alteration of the contract within Code 
contract would not be considered on 
appeal by defendant, the question not 
until after verdict, upon a motion for 
a new trial and in arrest of judgment, 
explain the circumstan¢es under 
which the alleged alteration was 


promise to pay the debt of another, 
ete.,, Co elSia il AS 664: 
Castree v. Gavelle, 4 E. D. Smith (N. 
(Tenn.) 58 SW 340. See also Sher- 
89. Morgan 
Vali. 
163 
. 146, 124 P 998. 
lins, 108 SW 235, 32 KyL 1190 [reh 
Mass.—Hudson vy. Miles, 185 Mass. 
v. Whitford, 102 Mass. 448. 
391, 120 NYS 11; Van Norden Trust 
ment of a note was for accommoda- 
53 A 243. 
Tex.—Graves v. Hillyer, 
155 Fed. 719, 84 CCA 145; Louisville, 
ity, Trust,'Co., 33) Wash: ot36,0 73, 
But it was held that the question of 
was properly raised by the record, 
dict, on the ground that defendant 
and the overruling of the motion was 
taella & Co. v. Otto F. Lange Co., 155 
43 SE 375 (alteration other than the 
strong, 62 Mo. 59; Nottingham v. 
taching a note from a contract and 
(1904] § 2841la as would avoid the 
having been raised in the trial court 
when plaintiff had no opportunity to 
made); Tate v. New York State Bank, 


[§ 593 


bond in suit was not signed by the claimant or by 
anyone duly authorized by him; that the deserip- 
tion of land in a bond for title is so indefinite as to 
be void;°8 that a bond was not properly witnessed ;°° 
that the court which took the bond sued upon was 
without jurisdiction;+ that a recognizance sued on 


that the instrument was insuffi- 


ciently acknowledged;* that a deed was ineffectual 
because never delivered ;* that a special tax bill sued 
on is invalid because of defects in the ordinance 
ordering the improvement, or for other reasons; 
that the agent making the contract was without au- 
thority to do so;® or that a contract has become void 
or forfeited by breach of warranty or of a condi- 
tion precedent or subsequent therein.” 


Seka 765, 32 SE 476. See also infra 

[a] Opposition to defense.—In an 
action on promissory notes, defended 
on the ground that they had been al- 
tered without the maker’s consent, 
where plaintiff proceeded on the the- 
ory that the notes had not been al- 
tered, and in no way urged that the 
alleged alteration was a mere spolia- 
tion, he could not object, on appeal, 
to an instruction to find for defend- 
ant, if an alteration had been made, 
even though it was without plain- 
tiff’s consent. Paul v. Leeper, 98 Mo. 
A. 515, 72 SW 715. 

93. See infra § 595. ” 

94. Arctic Ice Mach. Co. v. Arm- 
strong County Trust Co., 192 Fed. 114, 
112 CCA 458; Panhandle Tel., ete., 
Cai: Kellogg Switch-Board, ete., Co., 
(Tex. Civ. A.) 132 SW 963; ‘Continen- 


tal Oil, ete., Co. v. EH. Van Winkle 
Gin, ete., Works, (Tex. Civ: A.) 132% 
SW 415. 


[a] Question not sufficiently 
raised.—(1) Where there is no alle- 
gation in plaintiff’s petition that its 
assignor was a foreign corporation, 
and defendant does not plead such 
fact, the fact that a witness testifies 
that such corporation had its office in 
another state is not sufficient to per- 
mit defendant to raise, on appeal, the 
question whether it had complied 
with the conditions required by law 
before a foreign corporation could do 
business in the state. Continenfal 


Oil, ete., Co. v. E. Van Winkle Gin, 
etc., Works, ¢Tex:. Civ. A.) “1.32 SW 
415.) (@) And, although defendant, in 


an action by a foreign corporation, 


pleaded that the corporation: was do- 


ing business without a permit, he 
cannot raise such contention in the 
appellate court where he failed to of- 
fer evidence to sustain it, and no is- 
sue thereon was submitted to the 
jury. Panhandle Tel., ete, Co. v, 
Kellogg Switch-Board, ’ete., Co. (Tex. 
Civ. A.) 132 SW 963. 

95. Ronald v. Princeton Bank, 90 
Va. 813, 20 SE 780. 

96. Pray v. Wasdell, 146 Mass. 
324, 16 NE: 266 (bond given by a sub- 
lessee on an appeal under a statute); 
Cummings v. Masterson, 42 Tex. Civ. 
A. 549, 93 SW 500 (replevin bond). 
see: Com. v. Price, 15 Pa. Super. 

98. Strickland vy. Hutchinson, 123 
Ga. 396, 51 SE 348. 

99. Hollenback v. Fleming, 6 Hill 
(N. Y.) 303. 

1. Deming v. Paynter, 42 SW 1112, 
19 KyL 1123 (action on bond of com- 
mittee of lunatic). 

2. Patterson v. State, 10 Ind. 296. 

3. . See Acknowledgments § 48. 

4. pa ipley. v. Bunn, 125 Mo. 445, 
28 SW 7 

5. Dickey v. Porter, 203 Mo. 1, 101 
SW 586. 

6. See infra § 594. 

7. Ark.—Phoenix Ins. Co. v. Flee- 
nor, 104 Ark. 119, 148 SW 650 (hold- 
ing that, in an action on a fire insur- 
ance policy, defendant was not en- 
titled to avail itself of the defense of 
breach of condition, with reference to 
the use and storage of coal oil on the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 594-596] 


[§ 594] (5) Authority of Agent or Partner. A 
party cannot for the first time on appeal raise the 
defense or objection that an agent or alleged agent 
making a contract or deed was without authority to 
do so. The rule applies to the defense or objection 
that officers of. a corporation had no ‘authority to 
represent it,? and to the objection that a partner 
had no authority to-bind the firm.'° 
defendant defends the case and acts all the way 
through as if the representations of a certain per- 
son were his own, he cannot, after judgment, deny 


such person’s authority to make 
tions.11 


premises, which it raised for the first 
time in its reply brief on appeal); 
Planters’ Mut. Ins. Co. v. Hamilton, 
77 Ark. 27, 90 SW 283, 7 Ann€as 55 
(holding that the defenses, in an ac- 
tion on a fire insurance policy, that it 
was assigned before the fire without 
the knowledge or consent of the in- 
surer, and that the iron-safe clause 
was not complied with, not having 
been pleaded, and instructions there- 
on not having been requested or 
given, were not available on ap- 
peal). 

Colo.—National Mut. F. Ins. Co. 
v. Dunean, 44 Colo. 472, 98 P 634, 20 
LRANS 340 (holding that the effect 
on a fire insurance policy of the 
building being vacant, without con- 
sent of or notice to the insurer, not 
having been submitted to the trial 
court, could not be considered on ap- 
peal). 

Ill.—Crete Farmers’ Mut. Tp. Ins. 
Co. v. Miller, 70 Ill.»A. 599 (holding 
that, in an action on a fire insurance 
policy, the point that plaintiff had but 
a leasehold interest in the land on 
which the insured building stood, 
when the contract required that he 
should have title in fee simple, could 
not be made for the first time on ap- 
peal). 

Pa.—Ulysses Elgin Butter Co. v. 
Hartford F. Ins. Co., 20 Pa. Super. 
384 (holding that, on an appeal from 
a judgment on a verdict in favor of 
plaintiff, in a suit on a fire insurance 
policy, the question whether the pol- 
icy was not avoided by the stoppage 
of work in the factory insured for 
more than ten days would not be con- 
sidered by the appellate court, where 
the question was not raised in the 
court below in such a way as to re- 
quire the appellate court to pass on 
it as a question of law). 

W. Va.—Billmyer v. Hamburg-Bre- 
men F. Ins. Co., 57 W. Va. 42, 49 SE 
901 (holding that, where no specifi- 
cation was filed in court of the de- 
fense that a policy of insurance was 
forfeited by assignment of the right 
by the assured, that defense could not 
be raised on writ of error). 

8. Ill.—American Radiator Co. v. 
Blakie, 165 Ill. A. 404. 

Iowa.—lowa Homestead Co. v. Dun- 
combe, 51 Towa 525, 1 NW 725. 

Mich.—Winchester v. King, 48 
Mich. 280, 12 NW 220. 

Mo.—Beheret v. Myers, 240: Mo. 58, 
144 SW 824; Wilson v. Standard Op- 
erating Co., 93 Mo. A. 121 (holding 
that, where defendant-has tried his 
case on the theory that plaintiffs did 
the work for which they sought com- 
pensation jointly with others, he can- 
not in the appellate court raise the 
question for the first time of the au- 
thority of his agents to make the con- 
tract sued on). 

N. Y.—Blair v. Flack, 141 N. Y. 53, 
85 NE 941; Mitchell v. Vermont Cop- 
per Min. Co., 67 N. Y. 280; Wolfe v. 
Security F. Ins. Co., 39 N. Y. 49; Fox 
v. New York Cent., etc., R. Co., 95 
App. Div. 132, 88 NYS 519; Keating 
v. American Brewing Co., 62 App. 
Div. 501, 71,.NYS 95; Wheeler, etc., 
Mfg. Co. vy. Elberson, 84 Hun. 501, 32 
NYS 3038; Schoen v. Security Bank, 
81 Misc. 173, 142 NYS 309; Lane vy. 
Spiegel, 117 NYS 262. 
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[§ 596] 
And where a 


the representa- 
court.+* 


Pa.—Crawford v. Pyle, 190 Pa. 
263, 44 WklyNCas 1, 42 A 687. 

S. C.—Thomas vy. Atkinson, 94 S. C. 
125, 77 SE 722. 

Tex.—Rivers v. Campbell, 51 Tex. 
Civ. A. 103, 111,SW 190; Chicago, etc., 
R..Co. .v. Douglass, 33: Tex. (Civ. A. 
262, 76 SW 449 (helding that, where 
the objection that the persons who 
obtained an agreement of a landown- 
er to convey a right of way to a rail- 
road company were not its agents 
was made in the court below, in con- 
demnation proceedings between the 
parties, it could not be made on ap- 
peal). 

Wash.—Driver v. Galland, 59 Wash. 
201, 109 Biv593; Collins v. Midelity 
TLUSEVOOny SOV AS Hey Lo Ose sol en Leon 
Hartigan v. Hoffman, 16 Wash. 34, 
IY (oe) Soar 

[a] The authority of 
giving a subcontractor’s 
not be first questioned 


the person 
notice can- 
on review. 


American Radiator Co. v. Blakie, 165 
Tl. A. 404. 
{[b] Authority of insurance agent. 


—The question that such an agent, 
suing for commissions on a policy 
written by another agent pursuant to 
an agreement that he should have the 
commissions, was not the agent of 
the insurer, because he had not ob- 
tained a license or notified the insur- 
ance commissioner of his appoint- 
ment, cannot be raised for the first 
time in the supreme court. Thomas 
v. Atkinson, 94 S. C. 125, 77 SH 722. 

{e] Authority of cashier to cer- 
tify postdated check.—That a holder 
of a postdated check, which shows on 
its face that it has been certified be- 
fore its date, is put on inquiry as to 
the power of the cashier to make 
such certification, and that, as matter 
of law, ordinarily a cashier is with- 
out such authority, not being raised 
below, cannot be considered. Schoen 
v. Security Bank, 81 Misc. 173, 142 
NYS 309. 
imei amas of attorney see infra § 

9. Keating v. American Brewing 
GonmG2 tApD. Divan o0 Ly “uh. INS 795 
(holding that, in an action on a con- 
tract with a corporation, where it 
was ciaimed that the officers who 
represented the corporation had no 
authority to deal in its behaif, but 
the question of authority was not 
submitted to the jury, such question 
was not before the court on appeal 
from a judgment rendered on the 
verdict). And see other cases in pre- 
ceding note. 

10. Adler v. Miles, 108 NYS 1011 
(by contract of guaranty). 

ll. King v. St. Louis Union Trust 
Co., 226 Mo. 351, 126 SW .415. See 
also Scovell v. Pfeffer, 139 Iowa 283, 
117 NW 684 (holding that, where, in 
an action for the failure of tenants to 
perform conditions of the lease, the 
cause was tried on the theory that 
one of plaintiffs, in negotiating the 
lease, represented himself and co- 
plaintiff, and the objection that the 
coplaintiff was not liable for the 
false representations made by plain- 
tiff and relied on by the tenants was 
not raised in the trial court, the ob- 
jection would not be considered on 
appeal, under the rule that an objec- 
tion not going to thé jurisdiction 


‘ 


(6) Powers of Corporaticn.*? 
it cannot be objected for the first time on appeal 
that a contract of a corporation was ultra vires,'* 
or that it had no power to purchase or take a con- 
veyance of land,!* to take property by devise or be- 
quest,'® or to do other acts involved in the suit.1® 
(7) Existence or Construction of -Con- 
tract or Deed.t” Nor can a party raise the objec- 
tion that a contract or deed was erroneously con- 
strued, or that the court found erroneously as to 
its existence or terms, where no such question was 
raised by the pleadings or otherwise in the lower 
And a fortiori, where a defendant induces 


[sil It! 70s 


As arule 


cannot be raised for the first time on 
appeal). 

12. Right of foreign corporation 
to do business in state see supra § 
593 text and note 94. 

13. Pullman’s Palace Car Co. v. 
Central” Transp.-Co,; 139 U:, S.362, at 
SCt 489, 35 L. ed. 69; Meholin | v. 
Carlson, 1'7 Ida, 742, 107 P\.755, 134 
AmSR 286; McKay v. Victoria Yukon 
Trading: Co., 9) BCs 37,22) CaniTOce 
Notes 169. 

14. Litchfield yv. Preston, 98 Va. 
530, 37 SE 6 (holding that, where 
the objection that a bank purchased 
land in violation of Code § 1163, 
which prohibits banks from acquiring 
real estate except for certain pur- 
poses, was not raised in the lower 
court, it will be presumed that the 
bank acted within its powers). 

15. Se agit v. Davis, 63 Conn. 377 


16. Kavanaugh v. St. Louis, 220 
Mo. 496, 119 SW 552 (holding that, 
where the powers of a corporation 
were neither pleaded nor shown, the 
court on appeal could not determine 
that it did not possess the power to 
operate a street railroad). : 

17. Invalidity of instrument or 
contract see supra §§ 592, 593. 

18. Cal.—Edmonds v. Webb, 129 
Cal. 619, 62 P 171 (holding that the 
correctness of a finding made by the 
court as to the terms of a verbal 
lease cannot be challenged by de- 
fendant on appeal, where they were 
alleged in the complaint in substance 
as found, and not denied in the an- 
Swer). 

Conn.—Notkins v. Pashalinski, 83 
Conn. 458, 76 A 1104 (holding that 
where, in an action to recover bro- 
ker’s commissions for procuring a 
buyer for certain property at thirty- 
four thousand dollars, the finding in 
favor of the broker was that thirty- 
five thousand dollars was the price 
originally asked, but that the lesser 
sum had been accepted before de- 
fendant refused to convey, defendant 
cannot contend for the first time on 
appeal that therefore his alleged con- 
tract with the broker was not 
proved). 

Ind.—Fleener v. Litsey, 30 Ind. A. 
399, 66 NE 82 (holding that, where 
the county commissioners allowed a 
claim for services rendered under 4% 
contract by which they employed a 
person to search for property secret- 
ed from taxation, and the circuit 
court, on appeal thereto by a tax- 
payer from the order of allowance, 
sustained a demurrer to the claim, 
the county being primarily liable un- 
der the contract, the question wheth- 
er the state should pay part of the 
compensation for the services was 
not presented on the appeal from 
pany judgment sustaining the demur- 
rer). 

Iowa.—Ault v. Hillyard, 138 Iowa 
239, 115 NW 1080 (construction of 
deed; estate created). 

La.—Holmgren v. Werner, 51 La. 
Ann. 1476, 26 S 384 (holding that an 
objection, for the first time urged in 
argument, that a building contract, 
and the specifications likewise, con- 
tained a stipulation to the effect that 
no new or extra work should be al- 
lowed, unless Same was evidenced by 


704 [30.J.] 


the court to construe a deed or contract in a par- 
ticular way, he cannot contend for a different con- 


struction on appeal.’? 
[§ 597] 
in General.°° 


the written consent of the owner ac- 
companied with a detailed statement, 
could not be considered as a legiti- 
mate defense, where it was alleged 
in the contractor’s petition that all 
of the extra work was ordered by the 
owner, and done at his special re- 
quest, with the distinct understanda- 
ing and agreement between the 
parties that the clause referred to 
should be waived, and such averment 
was not denied or disavowed in de- 
fendant’s answer). 

Md.—Western Union Tel. Co. v. 
Lehman, 106 Md. 318, 67 A 241, 14 
AnnCas 736 (holding that, in an ac- 
tion against a telegraph company for 
delay in delivering a night message, 
an\objection that plaintiff could not 
recover because of a rule contained 
in the telegraph blanks limiting the 
company’s liability with reference to 


such messages, was unavailable on 
appeal, where it was not raised at 
the trial). 


Mass. RT v. Kramer, 133 
Mass. 12 (construction of deed). 

Minn.—Laverne Citrus Assoc. v. 
Chicago Great Western R. Co., 107 
Minn. 94, 119 NW 795 (holding that, 
where, in an action against a carrier 
for damage to goods, it did not as- 
sert that a portion of the transporta- 
tion was under an independent con- 
tract, but the action was tried on the 
theory of a continuous transporta- 
tion, the carrier could not assert, on 
appeal, that such portion of the 
transportation was under an inde- 
pendent contract). 

Mo.—Clark vy. Brotherhood of Loco- 
motive Firemen, 99 Mo. A. 687, 74 SW 
412 (holding that in a suit against a 
mutual benefit society, in which it 
defaulted, it could not, on appeal 
from an order denying a rehearing, 
object to the decree on the ground 
that the execution of the certificate 
was not proved); Oberbeck v. Sports- 
aS Park, ete, Assoc: Lip Mo. A. 

10. 

N. J.—Newcomb v. Kloeblen, 77 N. 
ee LO a ALO Ld, SO EVAN Se a4 
(holding, on appeal in an action on a 
guaranty, that the objection that de- 
fendant was not bound by the guar- 
anty until after notice to him by 
plaintiffs that they accepted it, would 
not be considered where the question 
was not raised at the trial). 

N. Y.—Coleman v. Clark, 203 N. Y. 
36, 96 NE’ 81 [aff £35 App. Div. 55, 
119 NYS 881] (holding that, although 
the contract between the parties was 
really in writing, where, without ob- 
jection by defendant, the court al- 
lowed the jury to find that the con- 
tract was oral, made by conversation 
between plaintiff and defendant’s 
agent, before the writing was exe- 
cuted, plaintiff could sustain a recov- 
ery under either the oral or the writ- 
ten contract, especially where they 
were substantially the same). 

Or.—Krebs Hop Co. v. Livesley, 55 
Or. 227, 104 P 3 (construction of con- 
tract). 

Pa.—Rotograph Co. v. Cressman, 41 
Pa. Super. 14 (whether contract was 
an entire one or not). 

SD — Frick: ©oec¥.” cot, 26, 55. el). 
360, 128 NW 495 (holding that, where, 
in an action against a surety on a 
note, it appeared that this note was 
the last of three given 
for machinery bought from plaintiff, 
and that the surety had also guaran- 
teed payment to the amount of eight 
hundred dollars, defendant, not hav- 
ing raised the question in the lower 
court, could not, on appeal, claim that 
the agreement to guarantee eight 
hundred dollars applied only to the 
first money paid and not to the latter 


(8) Performance or Breach of Contract 
It has also been held that questions as 
to performance or breach of contract not raised by 


in payment | 
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[§ 598] 


installment, thus making his signa- 

ture on the note without considera- 

tion). 

See also infra § 618. 

[a] Action against partners.—In 
a suit against partners, objections 
that the signature to the guaranty 
sued on was not shown to have indi- 
cated defendants, and that one part- 
ner may not bind another to a guar- 
anty,* may not be asserted for the 
first time on appeal, where the evi- 
dence inferentially identified defend- 
ants as the guarantors, and the iden- 
tity was assumed at the trial and 
both parties appeared by the same 
attorney and did not object that judg- 
ment might not properly be rendered 
against both. Adler v. Miles, 108 
NYS 1011. 

19. Loxtercamp v. Lininger Impl. 
Co., 147 Iowa 29, 125 NW 830, 33 LR 
ANS 501 (holding that a seller who 
induced the trial court to hold that 
the language of the contract of sale 
did not amount to an express war- 
ranty on his part could not on appeal 
escape liability for breach of implied 
warranty on the ground that the im- 
plied warranty had been merged in 
an express warranty). 

20. Cross references: 

Avoidance of contract by breach of 
warranty or condition precedent or 
subsequent see supra § 5938. 

oes ves of contract see supra § 

6 


Nonperformance of conditions prece- 

dent see infra § 599. 

Ratification, waiver, and estoppel see 

infra § 602. 

21. Cal.—Parkside Realty Co. v. 
MacDonald, 166 Cal. 426, 137 P 21. 

Ill.—Schillinger v. Thompson-Star- 
rett Coy, ain ALy ong: 

Iowa.—Hill v. Dakin, 162 Iowa 103, 
143 NW 821; Bushnell Bank v. Buck, 
161 Iowa 362, 142 NW 1004; McDer- 
mott v. Mahoney, 139 Iowa 292, 115 
we 32, 116 NW 788 [aff reh 106 NW 

13 

Ky.—Chesapeake, etc., R. Co. vy. 
Gatewood, 155 Ky. 102, 159 SW 660. 

Mass.—Frey v. Iver Johnson Sport- 
ing Goods Co., 212 Mass. 213, 98 NE 
682 (holding that, where no conten- 
tion was made, in the trial of an ac- 
tion for breach of a contract to pay 
plaintiff a certain sum upon allow- 
ance of a patent, that plaintiff had 
collusively caused the patent to be 
narrower than the invention set forth 
in the contract, the question of col- 
lusion was not open on appeal); Gil- 
son v. Nesson, 198 Mass. 598, 84 NH 
854, 17 LRANS 1208 (holding that, 
where, in foreclosure, the court er- 
roneously found that an agreement 
by which the mortgagee collected the 
rents prior to entry to foreclose was 
not a sufficient consideration for an 
agreement of the mortgagee that if, 
on foreclosure, the proceeds failed to 
equal the debt, he would take less 
than the debt in full discharge, and 
the case was decided on that ground, 
and the question whether the mort- 
gagor had performed his part of 
such agreement was not called to the 
attention of the court below, the 
question whether there had been any 
performance by the mortgagor could 
not be considered on appeal). 

N. Y.—Guilfoyle v. National Life 
Assoc., 36 App. Div. 348, 55 NYS 236 


[app dism. 159. IN., -Y. 95425" 527 INE 
TI25 4° 

Pa.—Stratford v. Lukens, 52 Pa. 
Super. 355. 


1S% i. bettiatio v. Barney, 23 R. I. 
626, 51 A 425 (holding that, in an 
action for failure to deliver coal, an 
instruction that, if plaintiff demanded 
coal by telephone, a refusal by tele- 


[$§ 596-598 


the pleadings or otherwise in the court below will 
not be considered on appeal.?? 

(9) Matters of Abatement.?? 
in abatement, not going to the jurisdiction of the 
subject matter, must be pleaded below,?* and cannot 
be raised forthe first time in the appellate court.** 


Matters 


phone to deliver it did not show that 
defendant had .broken the contract, 
did not raise the question whether a 
breach of the contract was shown, 
where such demand and refusal were 
telephonic messages, and there was 
no evidence of the identification of 
the defendant or his agent as_ the 
person with whom communication 


was had). 
D.—Weller v. Platt, 33 S. D. 509, 
ete., wR: (Cos ve) Maxe 


Ss. 
146 NW 705. 

Tex.—Pecos, 
well, (Civ. A.) 156 SW 548; King v. 
Murray, (Civ. A.) 135 SW 255. 

Wis.—Trego v. Roosevelt Min. Co., 
136 Wis. 315, 117 NW 855. 

[a] Check as payment.—An ob- 
jection that a check insisted on as 
payment of an insurance premium 
was not good cannot be first raised 
on appeal. Guilfoyle v. National Life 
Assoc., 36 App. Div. 3438, 55 NYS 236 


[app dism 159 N. Y. 542, 53 NE 
[b] fender.—An objection to the 


sufficiency or validity of notes which 
defendant tendered to plaintiff in 
court for the land plaintiff was re- 
quired by the decree to convey to de- 
fendant cannot be raised for the first 
time on appeal. King v. Murray, 
(Tex. Civ. A.) 185 SW 255. Want of 
tender or insufficiency of tender see 
infra § 599. 

[c] Question Sufficiently raised be- 
low.—(1) But, in an action for the 
price of goods sold, where delay in 
delivery was alleged as a defense, it 
was held that an instruction that, if 
the failure of plaintiff to make the 
Shipment was by reason of a discrim- 
ination, it would not excuse a deliv- 
ery, was sufficient to show a presen- 
tation of such defense in the trial 
court, authorizing its consideration 
on appeal. Eppens, etc., Co. v. Little- 
john, 164 N. Y. 187, 58 NE 19, 52 RA: 
811 | [aff 27-" App. Div.’ 22>) 50) NYS 
251]. (2) And, where, in an action 
for the unpaid price for the construc- 
tion of a refrigerating plant, defend- 
ants during trial called the court’s 
attention to the contractor’s war- 
ranty, and offered evidence that the 
warranty was breached after accept- 
ance, the issue of the survival of the 
warranty was presented for deci- 
sion, and its decision is reviewable on 
appeal. Condict v. Onward Constr. 
Co., 210 N. Y. 88, 108 NB 886. 

22. Nonperformance ot conditions 
precedent see infra § 59 

Objections relating ae 
Jurisdiction see infra § 649. 

Parties see infra § 664. 
Process see infra § 690. 
Revival of action see infra § 695. 


23. See Abatement and Revival § 
574. And see infra § 636 
24. U. S.—Paauhau Sugar Planta- 


tion Co. v. Palapala, 127 Fed. 920, 
62 CCA’ 552; Speer v. Kearney Coun- 
ty, 88 Fed. 749, 32 CCA 101. 

{conn-—Wetmore v. Plant, 5 Conn. 


Ill.—Dowie v. Sutton, 227 Ill. 183, 
81 NE 395; Dimond v. Rogers, 203 Tl. 
464, 67 NE 968; McKenzie v. Pen- 
field, Si mules. Pearce v. Swan, 2 Ill. 
266; Illinois Nat. Bank vy. Trustees 
of Schools, ATO STILTS ACK S Oe arti each 
Ill. 500, 71 NE 1070]. 

Iowa.—Port Huron Mach. Co. v. 
Hurto, 154 Iowa 435, 185 NW 831. 

Ky.—Higdon v. Wayne County 
Security: (Core 154 VK ye S37, elo Taos 
ED Robinson y. Lillard, Ky. Dec. 


La.—Woodward-Wight Co. Engel 
Land, etc., Co., 123 La. 1093, 49 S 719; 
Geisenberger Vv. Cotton, 116 La. 651, 
40 S 929. 

Me.—Piper v. Goodwin, 23 Me. 251. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Action prematurely brought. 


on appeal.?> 


Another action pending. The same is true of the 
objection that another action is pending for the same 


eause.7° 


Death of party and survival of action. 
preme court cannot act on a question of fact as to 
the death of one of the parties prior to judgment in 
the court below, where such question is presented 
for the first time on appeal by affidavits.?7 


Therefore, accord- 
ing to the weight of authority, the objection that a 
suit was prematurely brought cannot be first raised 
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the close of plaintiff’s case and again at close of ali 
the testimony, as not showing facts entitling plain- 
tiff to a verdict, and excepted to the court’s ruling 


in denying the demurrer, it was held that the ques- 


tion of the survival of the action was prop- 
erly before the appellate court, although it did 


not appear to have been presented in the trial 


The su- | court.?8 


[§ 599] 
Precedent.” 


But, 


where defendant demurred to plaintiff’s evidence at 


Miss.—Queen City Mfg. Co. v. Bla- 
lack, 18 S 800. 

Mo.—Glover v. St. Louis Mut. Bond 
Inv. Co., 138 Mo. 408, 40 SW 110. 

N. Y.—Hofferberth  v. Nash, 50 
Misc. 35s, 98 NYS 684 (identity of 
party); Spitz v. New York Taxicab 
Co., 120 NYS ‘62: 

Tenn.—Odum v. J. I. Case Thresh- 
ing-Mach. Co. (Ch. A.) 36 SW 191. 

Tex.—Brown v. Torrey, 22 Tex. 54; 
San Antonio, ete., R. Co. v. Jones, 30 
Tex. Civ. A. 316, 70 SW 349. ; 

Utah.— Auerbach v. Salt Lake 
County, 23 Utah 103; 63 P 907, 90 Am 
SR 685. 

Wis.—yYale v. Flanders, 4 Wis. 96. 

25. U.S.—Provident Life, etc., Co. 
v. Camden, etce., R. Co., 177 Fed. 854, 
101 CCA 68 (holding that appellant 
could not object for the first time on 
appeal from a decree for the foreclos- 
ure and sale of property under street 
railway mortgages that the principal 
sums evidenced by the bonds were 
not due). 

Ala.—Blount v. McNeill, 29 Ala. 
4738. 

Ark.—Kansas City Southern R. Co. 
v. Greer, 90 Ark. 531, 119 SW 1121; 
Johnson v. Meyer, 54 Ark. 442, 16 SW 
123; Hickey v. Thompson, 52 Ark. 
234, 12 SW 475 (note not due when 
suit brought). 

D. C.—Byrne v. Morrison, 25 App. 
12. 


Fla.—Logan v. Slade, 28 Fla. 690, 
10S; 25. 

Tll.— Enright v. Gibson, 219 Ill. 550 
76 NE 689 [aff 119 Ill. A. 411]; Hazle 
Vi Bondy, oliserill ws 02s OP UNE A672 
{mod 70 Ill. A. 185]; Waukegan v. 
Sharafinski, 135 Ill. A. 436; JDlinois 
Nat. Bank v. Trustees of Schools, 111 
TH Aled 89s trent oe se) S006 7d INE 
1070] (holding that a defendant who 
has answered a bill to foreclose, 
without questioning the right to de- 
elare the entire debt due for default 
in the payment of interest, cannot 
raise such question for the first time 
on appeal). 

lowa.—Waterloo Lumber Co. 
Des Moines Ins. Co., 158 Iowa 
1388 NW 504, 51 LRANS 539; Port 
Huron Machinery Co. v. Hurto, 154 
Iowa 435, 135 NW 31 (holding that 
the fact that the term of credit had 
not expired, when an action for the 
price of goods sold was _ brought, 
could not be urged for the first time 
on appeal); Mahaska County v. Whit- 
sel, 133 Towa 335, 110 NW 614 (ma- 
turity of mortgage debt); Van Camp 
v. Keokuk, 130 Iowa 716, 107 NW S335 
Wisconsin Lumber Co. v. Greene, ete., 
Tel. Co., 127 Iowa 350, 101 NW 742, 
109 AmSR 387, 69 LRA 968; Petty v. 
Des Moines Mut. F. Ins. Co., 111 Iowa 
358, 82 NW 767; Gallagher v. Bell, 82 
Towa 722, 47 NW 897; Brownlee v. 
Marion County, 58 Iowa 487, 5 NW 
610. 

Ky.—Smith v. Hall, 44 SW 125, 19 
KyL 1662. 

La.—Nicholson y. Hendricks, 22 La. 
Ann. 511; Pecquet v. Pecquet, 17 La. 
Ann. 204 

Mass.—Harris v. North American 
Ins. Co., 190 Mass. 361, 77 NE 493, 4 
LRANS 1137. y 

Mich.—Spier v. Kalamazoo, 138 

Constr. Co. v. 


Vv: 
563, 


Mich. 652, 101 NW 846. 
Mo.—Bambrick Bros. 


[3.C. J.—45] 


McCormick, xt Mo. A. 198, 137 SW 
43; Clark Brotherhood Locomo- 
tive Bin arien: 99 Mo. A. 687, 74 SW 
412. 

N. H.—Wheeler_ v. 
Stock Exch... 72; IN. 3H. 


754, 

N. Y.—Borough Constr. Co. v. New 
York, 200 N. Y. 149, 93, NE 480, 140 
AmSR 633; Tanenbaum v. Federal 
Match Co., 189 N. Y. 75, 81 NE 565 
[rev 111 App. Div. 416, 97 NYS 1101] 
(holding that, where defendant did 
not plead that an action for the re- 
pudiation of a contract had been pre- 
maturely brought, but pleaded that 
the contract had been rescinded for 
fraud, it was not entitled to assert, 
on appeal, that the action was prema- 
turely brought); Bumstead y. Divi- 
dent Mut. Ins. Co., 12 N. Y. 81; Jones 
v. Tonawanda, 35 App. Div. 151, 55 
NYS 115 [rev on other grounds 158 
N. Y. 438, 53 NE 280]; Clason v. Ke- 


Metropolitan 
3115, 8156) AL 


| hoe, 87 Hun 368, 34 NYS 431; Atkin- 


son v. Singer Mfg. Co., 14 Misc. 630 
mem, 85 NYS 117; Senft v. Manhat- 
tan R. Co., 14 NYS 876. 

Tenn.—Deen vy. Crenshaw, 128 
Tenn, 123, 158 SW 987; Green y. De- 
moss, 10 Humphr, 371. 

Tex.—King v Murray, (Civ. A.) 
135 SW 255; Williams y. Smith, (Civ. 
A.) 24 SW 1115. 

Vt.—Brigham vy. Hutchins, 27 Vt. 
569 (offset). 

Can.—Union v, Lapierre, 4 Can. S. 
C. 164, 

See also Abatement and Revival § 
574. 

Nonperformance of condition prece- 
dent see infra § 599. 

[a] Contra.—(1) In Mississippi it 
is held that the objection that an ac- 
tion was prematurely brought goes to 
the right of action, and may be first 
raised in the appellate court (Hart v. 
Chemical Nat. Bank, (Miss.) 27 S 
926; Terry v. Curd, ete. Mfg. Co., 66 
Miss. 394, 6 S 229: Winston v. Miller, 
20 Miss. 550; Wiggle v. Thomason, 19 
Miss. 452); (2) except where defend- 
ant has consented to judgment 
against himself (Queen City Mfg. Co. 
v. Blalack, 18 S 800). (38) And in 
North Carolina it has been held that 
an objection that an action on a bond 
was prematurely brought may be 
made for the first time in the su- 
preme court, as such defect cannot be 


waived. Blackmore v. Winders, 144 
N. C. 212, 56 SH 874. 
[b] Question sufficiently raised 


below.—(1) An objection that a suit 
to recover a sum paid as usury was 
prematurely brought was properly 
and sufficiently raised and preserved 
by offering an instruction in the na- 
ture of a demurrer to the evidence 
and excepting to its refusal, Lawler 
v. Vette, 166 Mo. A. 342, 149 SW 43. 
(2) And, where the objection was 
raised by general demurrer, by an- 
swer, and by motion for a new trial, 
it was sufficiently presented to en- 
title defendant to a review. Borger 
v. Connecticut F. Ins. Co., 24 Cal. A. 
696, 142 P 115. 

26. Townsend’s Succ., 37 La. Ann. 
405; State v. Judge Super. DUS yet. 
29 La. Ann. 360; Glover v. St. Louis 
Mut. Bond Inv. Co., 138 Mo. 408, 40 
SW 110. See also Abatement and Re- 
vival § 574. 


(10) 
As a rule a party cannot for the first . 

time on appeal raise the objection that no demand 

was made before the suit was brought °° or that a 


Nonperformance of Conditions 


27. Brown v. Torrey, 22 Tex. 54. 
Bi also Abatement and Revival § 


28. Henderson v. St. Louis Ter- 
minal R. Assoc., 154 Mo. A. 174, 133 
SW 151. 

29. Contract void for nonperform- 
ance of condition precedent see supra 
§ 593 text and note 7. 

Failure to arbitrate see infra § 600. 

30. U. S—Speer v. Kearney Coun- 
ty, 88 Fed. 749, 32 CCA 101. 

Cal.—Stockton Bank v. Howland, 
42. \Cals129' 

Ga.—Smith v. Bush, 58 Ga. 121. 

Iowa.—Smith v. McQuiston, 108 
Iowa 363, 79 NW 130; Gaughen v. 
Kerr, 99 Iowa 214, 68 NW 694 (hold- 
ing that a defendant in an action for 
specific performance, who asserts 
that plaintiff has forfeited his rights 
by neglect to make certain payments, 
cannot for the first time on appeal 
raise the objection of failure to de- 
mand a conveyance); Egan v. Mur- 
ray, 80 Iowa 180, 45 NW 5638. 

Mich,—O’Neil v. Detroit, 50 Mich. 
133, 15 NW 48. 

Mo.—Weese v. Brown, 102 Mo. 299, 
14 SW 945; Folden y. Hendrick, 25 
Mo. 411. 

age v. Lyon County, $ 


Nev. : 

N. gis es Ne v. Segrist, 3 N. M. 
278, 6 ft 20 

N. ee ovin v. De Miranda, 140 
Nei YWOS474, 135 NE 1626. Bromley Vv. 
Miles, 51 App. Div: -95, 64 NYS 353s 
Burnett v. Snyder, 45 N. Y.. Super. 
582; Wisser v. O’Brien, 35 Super. Ct. 
149, 44 HowPr 209; Easter v. New 
York, ete., Express Co., 74 Misc. 399, 
132 NYS 402 (holding that, in an ac- 
tion against a carrier for loss of 
goods, it could not for the first time 
on appeal raise the question that the 
claim was not filed within, the time 
prescribed by provision in the con- 
tract of shipment); Kauffman _ v. 
Klang, 16 Misc. 379, 88 NYS 56; Leach 
v. Vining, 18 NYS 822. 

Pa.—Pitt Tp. v. Leech, 12 Pa. 33. 

Utah.—Brooks v. Western Union 
Tel. Co., 26 Utah 147, 72 P 499; Auer- 
bach v. Salt Lake County, 23 Utah 
103, 63 P 907, 90 AmSR 685. 

Va.—Norfolk, ete. R. Co. v. Wil- 
kinson, 106 Va. 775, 56 SE 808 (hold- 
ing that, in an action against a car- 
rier for delay in delivery of a ship- 
ment of lumber, a point made in the 
petition for a writ of error, that a 
condition of the bill of lading pro- 
vided that the claim must be made in 
writing within thirty days after the 
delivery of the property, and that 
failure to make claim within such 
time would release the carrier from 
liability, would not be considered in 
the appellate court, where such pro- 
vision was not relied on or consid- 
ered in the trial court, and no mo- 
tion was made therein on behalf of 
the carrier to exclude evidence as to 
its liability because of nonperform- 
ance of the requirement in the bill of 
lading). 

Wash.—Rose v. Pierce County, 25 
Wash. 119, 64 P 913. 

W. Va.—Harrison v. Farmers’ Bank 
of Virginia..6 iW. Vala: 

Wis.—Benton v. Milwaukee, 50 
Wis. 368, 7 NW 241; Sheel v. Apple- 
ton, 49 Wis. 125, 5 NW 27. 
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demand made was insufficient ;* that a claim against 
the estate of a deceased person was not presented to 
the executor or administrator for allowance or that 
the demand was insufficient ;** that a claim against 
a municipal corporation or county was not presented 
to the proper officer or officers, as required by stat- 
ute, for allowance or payment;** that notice of an 
injury was not given to a city or other municipality 
before bringing suit therefor, or that a notice was 
insufficient ;34 that there was no tender or an insuffi- 


cient tender;** or that plaintiff has 


31. Cal.—Randall v. Yuba County, 
L4eCaly2Z19.5 

Ky.—Shire v. Johnson, 38 SW 694, 
18 KyL 853. 

N. Y.—Bromley v. Miles, 
Div. 95, 64 NYS 358. 

Utah:—Brooks v. Western Union 
Tel. Co., 26 Utah 147, 72 P 499 (ob- 
jection that claim against telegraph 
company for damages was not pre- 
sented within time fixed by con- 
tract). 


51 App. 


Vt.—Sequin v. Peterson, 45 Vt. 255, 
12 AmR 94. 

82. Stockton Bank v. Howland, 42 
Cal, 129; Shire vi Johnson,~38 Sw 
694, 18 KyL 853 (holding that, in a 
suit against an administrator for a 
debt of his intestate, objection that 
all the claimants did not verify the 
demand could not be first raised on 
appeal). 

33. U. S.—Speer v. Kearney Coun- 
ty, 88 Fed. 749. 32 CCA 101. 

Iowa.—Smith v. McQuiston, 108 
Iowa 363, 79 NW 130 (holding that an 
objection in an action to recover 
taxes paid under protest, that no 
claim therefor was ever presented to 
the county board of supervisors, can- 
not be raised for the first time on 
appeal). 

Mich.—Spier v. Kalamazoo, 138 
Mich. 652, 655, 101 NW 846 (holding 
that in an action against a city a 
request by defendant for an instruc- 
tion that, “in order for the plaintiff to 
bring suit, it is incumbent upon him 
that he show that he has presented a 
claim to the city . in accord- 
ance with the statutory requirements. 
He has offered in evidence a paper 
which he says is a claim, but in 
which he fixes no sum for his dam- 
ages’’—was not sufficient to raise the 
question that the claim was not pre- 
sented within the time limited by the 
Chatter) O’Neil v. Detroit, 50 Mich. 
133, 15 NW 48. 

Nev. A henke v. Lyon County, 8 
Nev. 181.” 

Pa.—Pitt Tp. v. Leech, 12 Pa. 33. 

Utah.—Auerbach v. Salt Lake 
County, 23 Utah 103, 63 P 907, 90 Am 
SR 685. , 

Wash.—Rose v. Pierce County, 25 
Wash. 119, 64 P 913. 

Wis.—Benton v. Milwaukee, 50 Wis. 
368, 7 NW 241; Sheel v. Appleton, 49 
Wis. 125, 5 NW 27. 

[a] Contra.—Adams v. Modesto, 6 
Cal. Unrep. Cas. 486, 61 P 957 [mod 
131 Cal. 501, 638 P 1083]; Rio Grande 
Pounty, v. Phye, 27 Colo. 107, 59 P 


{b] Question sufficiently raised 
below.—But, where an issue as to 
compliance with a city charter re- 
quiring proof of presentation of 
claims against the city and their re- 
jection by the city’s council before 
suit could be maintained thereon was 
raised by an averment in the petition 
which was denied by the answer, the 
city was entitled to take advantage 
of plaintiff’s failure to prove presen- 
tation on appeal, although,the de- 
fense was not specifically urged at 
the trial. Luke v. El Paso, (Tex. Civ. 
A.) 60 SW 363. 

34 Waukegan v. Sharafinski, 135 
Ill. A. 436; McCarthy v. Dedham, 188 
Mass. 204, 74 NE 319 (holding that 
where, in an action for injuries on a 
defective highway, defendant did not 
claim at the trial that it was misled 
by the notice of injury served, or that 
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appeal.?? 
Public policy. 


olicy. 
otherwise failed | [§ 600] (11) 


plaintiff had any intention to mislead, 
and there was no evidence especially 
bearing on such question, defendant 
could not claim on appeal that the 
notice did not properly describe the 
place of the injury, under a request 
for a ruling that on all the evidence 
plaintiff was not entitled to recover) ; 
Seliger v. New York, 88 NYS 1074. 

36." U- S.—Wilfong v. Ontario 
Land Co., 171 Fed. 51, 54,96 CCA 293 
[eit Cye, and aff 223 U. 8. 543, 32 
SCt 328, 56 L. ed. 553]. 

Ark.—Tillar v. Clayton, 76 Ark. 405, 
88 SW 972 (holding that where, in a 
suit to foreclose a vendor’s lien, de- 
fendant failed to plead the omission 
of the vendor to tender a deed with 


his complaint, and based his defense. 


on other grounds inconsistent there- 
with, he could not on appeal raise the 
objection that no deed was tendered). 

Conn.—Hall v. Norwalk F. Ins. Co., 
bt, Conn.2105; 17-64. 356. 

RGF sop v. Lattner, 101 Ga. 357, 
28 SE 11 

leWacwiseonslt Lumber Co. 
Greene, etc., Tel. Co., 127 Iowa 350, 
101 NW 742, 109 AmSR 387, 69 LRA 
968; Schoening vy. Schwenk, 112 Iowa 
733, 84 NW 916. 

La.—W oodward-Wight v. Engel 
Land, ete., Co., 123 La. 1093, 49 S 719 
(offer to return goods). 

Laie Res v. McGaw, 11 Allen 

Mo.—Bertrand v. St. Louis Transit 
Co., 108 Mo. A. 70, 82 SW 1089 (ten- 
der to avoid release). 

N. H.—Wheeler v. Metropolitan 
Stock Exch., 72 N. H. 315, 56 A 754 
(tender to avoid release). 

N. M.—Maxwell v. Tufts, 8 N. M. 
396, 45 P 979, 33 LRA 854 (holding 
that, where a replevin suit for ar- 
ticles sold conditionally was tried on 
a stipulation purporting to recite “all 
the facts material or necessary to the 
determination” of the case, but not 
showing whether tender of the notes 
for deferred payment of purchase 


money was made before suit, the con- 


tention that such tender was neces- 
sary could not be raised for the first 
time on appeal). 

Or.—Anderson v. Portland Flouring 
Mills Co., 37 Or. 488, 60 P 839, 82 Am 
SR 771, 50 LRA 235 (holding that, 
where, ‘in an action for the value of 
wheat claimed to have been delivered 
to defendant for storage in its ware- 
house, an equal quantity to be re- 
turned on payment of certain charges, 
defendant denied such delivery and 
plaintiff’s title and right to posses- 
sion, it could not on appeal claim 
that plaintiff’s written tender of the 


amount due for charges, etc., was in-j 


sufficient, and that the money should 
have been paid into court). 

Tex.—King v. Murray, (Civ. A.) 135 
SW 255; Finks v. Hollis, 38 Tex. Civ. 
A. 23, 85 SW 463. 

Wash.—Lord v. Horr, 30 Wash. 
477, 71 P 23 (holding that where, in 
an action to reform a deed, defendaut 
alleges a mutual mistake, and prays 
for leave to rescind and return the 
purchase price, but does not bring the 
money into court, no advantage can 
be taken of such omission, unless ta- 
ken in the trial court). 

36. Ark.—Planters’ F. Ins. Co. 
Nichols, 103 Ark. 387, 147 SW_ 68 
(failure of an insured to file addi- 
tional proofs of loss relied on as a 
partial bar to an action on an insur- 


Vv. 


iss 599-600. 


to comply with or perform a condition precedent to 
his right to maintain the action.*® 

In a suit against indorsers, where the defense of 
want of presentation and notice of nonpayment is 
not raised at the trial, it cannot be considered on 


The rule has been held inappli- 


cable, however, to nonperformance of a condition 
precedent imposed by statute on grounds of public 


Failure to Arbitrate. Objection 


ance policy); Tillar v. Clayton, 76 
Ark. 405, 88 SW 972; Triplett v. Rug- 
by Distilling Cos 66. Ark. 219, 49 SW 
975 (holding that the question wheth- 
er a seller can obtain a rescission for 
fraud, without offering to return an 
acceptance for the price, cannot be 
urged first on appeal). 

Cal.—Castro v. Gill, 5 Cal. 40. 

Ga.—Beach v. Lattner, 101 Ga. 357, 
28 SE 110 (holding that, in an action 
to cancel a security deed tainted with 
usury, the objection that the princi- 
pal and legal interest have not been 
paid or tendered cannot be first raised 
on popncal)) 

Ill. Dimond v. Rogers, 203 Ill. 

464, 67 NE 968 (failure to issue ex- 
ecution before filing creditor’s bill); 
Levinson v. Malloy, 64 Ill. A. 425 
(holding that, in an action to enforce 
a mechanic’s lien, an objection that a 
past-due, unpaid note, given by the 
owner of the building to the contrac- 
tor, had not been surrendered could 
not be first raised on appeal). 

Iowa.—Kettering v. Eastlack, 130 
Iowa 498, 107 NW 177, 8 AnnCas 357 
(holding that, where, in a suit for 
specific performance ofa contract for 
the conveyance of land which re- 
quired one party to furnish a satis- 
factory abstract, no objection was 
made at trial to the sufficiency of the 
abstract furnished, defendant could 
not complain of it on appeal); 
Schoening v. Schwenk, 112 Iowa 733, 
84 NW 916 (holding that, where the 
objection that a stockholder did not 
take the proper steps before the cor- 
poration for obtaining relief against 
a misappropriation of its funds by 
its directors and officers is not raised 
on the trial of a stockholders’ suit 
therefor, it will not be considered on 
appeal); O’Brien v. Stambach, 101 
Iowa 40, 69 NW 1133, 63 AmSR 368 
(holding: that the objection that, on 
a creditors’ bill to reach personalty 
fraudulently conveyed, the creditors 
should first issue execufion and levy 
it on the same, and have it returned 
nulla bona, not being jurisdictional, 
cannot be raised on appeal for the 
first time); couse v. Kerr, 99 Iowa 
214, 68 NW 6 

Ky. sapenaet 3 Warfield, 90 Ky. 151, 
13 SW 439, 11 KyL 960; Taylor v. 
Fulks, 29 Sw 3849, 16 Kyl 605. 

Mich.—Shattuck v. Hart, 98 Mich. 
557, 57 NW 818. 
on H.—North vy. Crowell, 11 N. H. 


N. Y.—Coffin v. Grand Rapids Hy- 
draulic Co., 32 NE 1076; Varian v. 
Johnston, 108 N. Y. 645, 15 NE 413; 
Wooster v. Sage, 67 N. Y. 67; Collins 
Vv. Hall, 50°N:) 3,687 (insufficiency of 
notice of election under contract); 
Coffin v. Grand Rapids Hydraulic Co., 
61 N. Y. Super. 51, 18 NYS 782 [aff 
136 N. Y. 655 mem, 39 NE 1076 mem]; 
Nealis v. Meyer, 21 Mise. 344, 47 NYS 
156 (action by referee to recover 
fees; failure to file report); Teitel- 
baum v. Somerling, 113 NYS 528. 

Tex.— Luke VET Pasopin(@iv. VAs) 
60 SW 363. 

Wash.  apiiaeerald v. School Dist. 
No. 20, 5 Wash. 112, 31 P 427. 

Ont.—_Gowganda- -Queen Mines  v. 
Boeckh, 24 Ont. L. 2938, 2 OntWwN 
1307, 19 OntWR 625. 


37. Teitelbaum vy. Somering, 113 
NYS 528. 
38. Struthers v. Peckham, 22 R. 1. 


8, 45 A 742. See infra § 635. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


- 


§§ 600-602] 


that plaintiff could not recover for extra work under 
the contract in suit because of a provision in the 
contract for arbitration in relation thereto cannot 
be raised for the first time on appeal.®® 

[§ 601] (12) Rescission, Discharge, Release, Pay- 
ment, Settlement, Etc. A defendant cannot for the 
first time on appeal set up the defense or objection 
that the contract in suit has been rescinded,*? that 
there has been a discharge, release, payment, settle- 
ment, or other satisfaction of the contract or lia- 
bility im suit,*+ or that certain settlements of bills 
rendered by plaintiff constituted an account stated.*? 

Release or discharge of surety or indorser. It 
eannot be contended for the first time on appeal 
that a surety was released or discharged by want 
of notice of the principal’s default,4? by laches in 
prosecuting the principal,** or by plaintiff’s election 
to take a joint judgment against the principal and 
one of the sureties,*® or that an indorser on the note 
in suit was discharged by an agreement between the 
payee and maker.*°® 

Avoidance of release. Where a plaintiff repu- 
diates in the lower court a release pleaded by de- 
fendant on the ground that it was procured by fraud 
or is for other reasons not binding on him, defendant 
cannot for the first time on appeal contend that the 
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release was binding because there was no tender or 
an insufficient tender of the consideration received 
for it by plaintiff.47 And where defendant does not 
raise on the trial the question of estoppel of plain- 
tiff to object to a release relied on by defendant, 
but merely objects to evidence of the nonperform- 
ance of a condition precedent to the release becom- 
ing operative, the question of estoppel eannot be 
raised in the supreme court.*S Defendant cannot 
for the first time on appeal contend that a release 
given by plaintiff was binding in a court of law, and 
could be avoided only in a court of equity.*® 

Avoidance of compromise. On the same principle, 
where a defendant, in answer to a petition to enjoin 
the collection of a judgment, which shows that the 
claim had been compromised pending the suit in 
which the judgment was rendered, does not raise 
the question that the compromise is without con- 
sideration, it is too late to raise the issue in the 
appellate court.°° 

Discharge in bankruptcy or insolvency. And 
where defendant pleads as a defense a certificate of 
his discharge in bankruptey or insolvency plaintiff 
cannot on appeal urge objections to the discharge 
which were not raised in the court below.>! 

[§ 602] (13) Ratification, Waiver, or Estoppel. 


39. Mueller v. Rosen, 179 Ill. 130, 
53 NE 625 [aff 79 Ill. A. 420]. 

40. Storer v. Markley, 164 Ind. 
535, 738 NE 1081 (holding that, where, 
in an action on a written contract, 
the answer was in general denial, de- 


-fendant’s contention on appeal that 


the verdict was wrong for the reason 
that the contract had been rescinded 
was untenable, as rescission of a con- 
tract must be specially pleaded). 

41. Ida—Taylor v. Hall, 8 Ida. 
KOM Wiese ALG: 

Iowa.—Pierce v. Early, 79 Iowa 199, 
44 NW 890. 

Ky.—Interstate Coal Co. v. Love, 
153 Ky. 323, 155 SW 746. 

La.—Serra é Hijo v. Hoffman, 29 
La. Ann. 17; New Orleans Gas Light, 
etc., Co. v. Hudson, 5 Rob. 486. 

Mass.—Mead v. Morse, 194 Mass. 
201, 80 NE 513; Goodnow v. Hill, 125 
Mass. 587. 

Mich.—Marshall v. U. S. Accident 
Assoc., 151 Mich. 245, 114 NW 1028 
(payment in full). 

Mo.—Smith v. Baer, 166 Mo. 392, 
66 SW 166 (application of payments); 
Rhodes v. Guhman, 156 Mo. A. 344, 
137 SW 88 (holding that, where, in 
an action on a note containing in- 
dorsements of partial payments, the 
maker alleged that no payments were 
made on the note with his consent, 
but that the cashier of the payee un- 
lawfully appropriated the maker’s de- 
posit to the payment of the note, 
which was without any consideration, 
the maker could not on appeal for the 
first time claim that the note was 
paid by reason of the indorsements) ; 
Union Electric Light, etc., Co. v. Sur- 
gical Supply Co., 122 Mo. A. 631, 99 
SW 804; Metropolitan Land Co. v. 
Manning, 98 Mo. A. 248, 71 SW 696 
(holding that, where a forfeiture was 
declared under a provision .of a lease 
requiring the lessee to pay the taxes, 
and the lessee subsequently paid the 
taxes, but in the contest and litiga- 
tion which arose maintained that 
there had never been a forfeiture, he 
could not on appeal insist for the 
first time that the subsequent pay- 
ment relieved the forfeiture); Culver 
v. Smith, 82 Mo. A. 390 (holding that, 
where defendant in his answer asked 
credit for a payment made by his 
joint obligee after suit, but did not 
plead a release on that ground, de- 
fendant could not urge such payment 
on appeal as a discharge of his lia- 
pity) 

M.—Terr. v. Mills, 16 N. M. 555, 
120. P 325. 


Y.—Frischman v. Zimmerman, | 


N. 

19 Misc. 53, 42 NYS 824; McKean vy. 
Scott, 84 NYS 456. 

Ss. O.—wWright Co. v. Hodges, 87 S. 
Cc. 560, 70 SE 316. 

Vt.—Jenness vy. 84 Vt. 
127, 78 A 886. 

Va. —Barger v. Buckland, 28 Gratt. 
(69 Va.) 850. 

Wis.—Clark County Bank v. Chris- 
tie; 61 Wis. 9, 20 NW 644 (holding 
that the question whether certain 
testimony tended to show accord and 
satisfaction of the note in suit, such 
testimony having been ignored by 
the trial court and by counsel at the 
time of trial, would not be considered 
on appeal); Palmer v. Yager, 20 Wis. 
91 (holding that, where, in foreclos- 
ure, the court granted the only relief 
asked in the separate answer of a 
subsequent purchaser of part of the 
premises, directing that part to be 
sold last, and such defendant ap- 
pealed, he could not be heard in the 
supreme court upon the _ question 
whether the mortgage had been sat- 
isfied, not having raised that issue in 
his answer). 

{a] Forfeiture of bond.—In an ac- 
tion on a bond for the conveyance of 
certain real estate, defendant is not 
entitled to urge for the first time on 
exceptions that the bond had been 
forfeited under a provision that, on 
plaintiff’s failure to perform certain 
conditions as to the payment of in- 
terest, taxes, etc., defendant might 
take possession of the premises and 
collect the rents and profits, and that 
the obligation should be void. Mead 
v. Morse, 194 Mass. 201, 80 NE 513. 

42. Union Blectric Light, etc., Co. 
v. Surgical Supply Co., 122 Mo. A. 
631, 99 SW 804 (holding that, in an 
action to recover for electric service 
furnished defendant for which plain- 
tiff claimed defendant had not paid 
owing to a mistake in the measure- 
ment of the service, defendant was 
not entitled to claim for the first time 
on appeal that the monthly settle- 
ments of bills rendered by plaintiff 
constituted an account stated which 
could be set aside for fraud or mis- 
take only by a bill in equity, the case 
not having been originally tried on 
that theory). See also Taylor v. 
Hall, 8 Ida.757)) 71°P' 116 cholding 
that, where the pleadings do not aver 
an account stated or final settlement, 
that question cannot be first raised 
on appeal). 

43. Bartlett v. Illinois Surety Co., 
142 Iowa 538, 119 NW 729. 


Simpson, 


44. Douglass v. Ferris, 138 N. Y. 
192, 33 NE 1041, 34 AmSR 4385 (hold- 
ing that, where the answer in an ac- 
tion against the sureties on a guard- 
ian’s bond does not allege that the 
ward was chargeable with laches in 
delaying to prosecute the guardian, 
defendants cannot avail themselves 
of the defense on appeal even though 
the facts on which it is based appear 
in the record). 

45. Territory v. Mills, 16 N. M. 
555,120 P1325: 

46. Frischman v. Zimmermann, 19 
Misc. 53, 42 NYS 824. 

47. Robertson v. George A. Fuller 
Constr. Co., 115 Mo. A. 456, 92 SW 
130 (holding that, where, in an acs. 
tion for personal injuries, defendant 
pleaded a release as a bar to the ac- 
tion, plaintiff in reply alleging that 
the same was obtained by fraud and 
offering to pay the consideration 
therefor, and the question of tender 
was not alluded to on the trial and 
was not in the evidence, instructions, 
or motion for a new trial, the fact of 
nontender could not be urged by de- 
fendant on appeal); Bertrand v. St. 
Louis Transit Co., 108 Mo. A. 70, 82 
SW_ 1089 (holding that, where, in an 
action for injuries to a passenger, 
there was evidence that before suit 
plaintiff's attorney tendered to de- 
fendant’s general claim agent and to 
his principal assistant the amount 
previously paid by defendant to 
plaintiff as the consideration for an 
alleged release, and at the trial it did 
not appear that the tender had been 
refused on the ground that the officer 
had no authority to accept, and no 
instructions were asked submitting 
the issue of tender vel non, defend- 
ant could not claim on appeal that 
there was no evidence that the offi- 
cers to whom the tender had been 
made had authority to receive the 
same); Wheeler v. Metropolitan Stock 
Exch., 72 N. H.-315, 56 A 754 (hold- 
ing that, where an objection was not 
raised on the trial below that plain- 
tiff had not offered to return a sum 
received by him under a release on 
which defendants relied, the objec- 
tion could not be considered on ap- 


peal). 

48. Jenness v. Simpson, 84 Vt. 127, 
78 A 886. 

49. ppertford L. Ins. Co. v. Sher- 
man, 223 Ill. 329, 78 NE 923 [aff 123 
DU AS 7 oe 

50. bil ex 


Rivers v. een et 
Civ. A. 103, 111 SW 190. 


51. Bond v. Milliken, 134 Iowa 
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As arule a party cannot for the first time on appeal 
raise the question of ratification or want thereof,°? 
But it has been held that 
a party may avail himself of the legal effect of facts 
constituting an’ estoppel or waiver, although not 
pleaded, where they first appeared on the trial of 


waiver,® or estoppel.®* 


the case below.®° 


447, 109 NW 774 (holding that, in an 
action to establish a judgment exist- 
ing in plaintiff’s*favor as a lien on 
certain real property, the assertion 
that the judgment was not affected 
by defendant's discharge in bank- 
ruptcy, because it was not made to 
appear, either in the allegations of 
the answer or by the evidence in- 
troduced on the trial, that plaintiff's 
judgment was scheduled among de- 
fendant’s liabilities in the bankruptcy 
proceeding, could not be made on ap- 
peal, where plaintiff’s petition in the 
trial court did not allege that the dis- 
charge was ineffectual as to the judg- 
mént because not scheduling it among 
defendant’s liabilities); Halpine v. 
May, 100 Mass. 498 (holding that, 
where, in an action in which defend- 
ant denied his liability and also 
pleaded a certificate of his discharge 
in insolvency, the bill of exceptions 
stated that, “by agreement of coun- 
sel, they tried before a jury only the 
issue of the validity of the dis- 
charge,’ and that the verdict was for 
defendant, and. the record did not 
show that the cause of action was a 
fiduciary debt, it was too late for 
plaintiff, after the verdict, to show 
that the debt was fiduciary, and so 
not barred by the discharge). See 
also Matter of Arkell, 65 App. Div. 
130, 72 NYS 555 (holding that, where, 
on an application to open a default 
order vacating a judgment in an ac- 
tion for breach of contract, as dis- 
charged in bankruptcy under the Na- 
tional Bankruptcy Act [1898] c 3 § 17 
subd 2, no evidence was offered to 
show that, notwithstanding the form 
of the complaint and a stipulation of 
the parties, the original debt was 
created by fraud, the question of the 
admissibility of such evidence on 
such application could not be raised 
on appeal). 

52. Bourke v. Hefter, 202 Ill. 321, 
66 NE 1084 [aff 104 Ill. A. 126] 
(holding that, where defendant in a 
foreclosure suit did not at the trial 
offer any evidence to show that a 
prima facie valid agreement for ex- 
tension of the notes was signed by 
her under such circumstances that it 
would not amount to a ratification of 
the unauthorized execution of the 
notes in her name by another, she 
could not raise this defense on ap- 
peal); Capital Bank v. Armstrong, 62 
Mo. 59 (ratification of alleged alter- 
ation of note in’ suit); Duncan v. New 
York Mut. Ins. Co., 138 N. Y. 88, 33 
NE 730, 20 LRA 386 (holding that, 
in an action to set aside a cancella- 
tion, by mutual consent, of a marine 
insurance policy, the insurance com- 
pany cannot raise the question for 
the first time on appeal that the as- 
sured, by failing to tender the return 
premium to the company for a long 
time, was guilty of laches, and so 
ratified the cancellation); Lawrence 
v. Freeman, 59 App. Div: 55, 69 NYS 6 
(holding that, where the contention 
that plaintiff was precluded from re- 
covering on the ground of fraud, be- 
cause of an alleged affirmance of the 
contract, was not raised at the trial, 
it would not be considered on ap- 
peal). 

53. Iowa Falls State Bank ov. 
Brown, 142 Iowa 190, 119 NW 81. 
134 AmSR 412 (holding that, where, 
in an action to establish a vendor’s 
lien, the question of plaintiff’s waiver 
of its lien was not presented by the 
issues or submitted to the lower 


court, it would not be considered on 
appeal); er ie v. Werner, 51 La. 
Ann. 1476, 26 S 384 (waiver of stipu- 


lation in contract); Jewett v. Black, 
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[$$ 602-603 


Res Judicata. As a general rule 


a former adjudication of a cause cannot be urged 
for the first time in the appellate court.°° And this 
certainly cannot be done when the facts necessary to 
sustain an exception of res judicata do not appear 
from the record.** 


Conversely, where the record 


contains all the evidence a plea of res judicata will 


60 Nebr. 173, 82 NW 3875 (holding 
that evidence that forfeiture of an 
executory contract for the sale of 
land was waived would not be con- 
sidered on appeal where the question 
of waiver was not raised by the 
pleadings). 

54... U. S.—Mesa Market Co. v. 
Crosby, 174 Fed. 96, 98 CCA 70 (es- 
toppel to maintain counter claim). 

Ga.—Jones v. Grantham, 80 Ga. 
472, 5 SE 764; Trice v. Rose, 80 Ga. 
408, 7 SE 109. 

Ind.—State v. Ruff, 6 Ind. A. 38, 33 
NE 124 (holding that, where a party 
brought an action to recover the pro- 
ceeds of the sale of land, it could 
not be urged on appeal that she was 
estopped from maintaining the action 
because she had continuously re- 
tained possession and control of the 
property, if the answers did not pro- 
ceed on the theory of estoppel and 
the facts therein pleaded did not con- 
stitute such defense). 

lowa.—Watkins v. Iowa Cent. R. 
Co., 123 Iowa 390, 98 NW 910 (hold- 
ing that the contention that defend- 
ant, by bringing condemnation pro- 
ceedings to assess plaintiff's dam- 
ages, estopped itself to claim that 
plaintiff had no title could not be 
made for the first time on appeal); 
Kocher v. Palmetier, 112 Iowa 84, 83 
NW 816 (holding that, where defend- 
ant pleaded estoppel of plaintiff to as- 
sert title to a part of the cattle in 
controversy, and offered no evidence 
to support such plea, the contention 
that plaintiff was estopped could not 
be urged on appeal). 

Mo.—Fehlig v. Busch, 165 Mo. 144, 
65 SW 542; Chance v. Jennings, 159 
Mo. 544, 61 SW 177; Bethune v. 
Cleveland, ete., R. Co., 189 Mo. 574, 
41 SW 213; Bright v. Miller, 95 Mo. 
A. 270, 6S SW 1061 (estoppel of plain- 
tiff in replevin by negligence in per- 
mitting a third party to sell to de- 
fendant as his own the property in 
controversy); Barnard School Dist. v. 
Matherly, 90 Mo. A. 403; Cox v. Jeff- 
ries, 73 Mo. A. 412. 

Mont.—O’Meara vy. McDermott, 40 
Mont. 38, 104 P 1049. 

N. Y.—-Leber v. Zucker, ete., Co., 
36 Mise. TAT LERINDYE S| 871 (holding 
that an objection that plaintiffs, who 
were factors, were precluded by a 
written contract from claiming ex- 
penses for handling a consignment of 
goods could not be first made on ap- 
peal). 

F Eo an v. Strong, 35 Pa. Super. 
35, 

Vt.—Jenness v. 84) Mit. 
127, 78 A 886. 

Res judicata see infra § 603. 

[a] Estoppel by election of reme- 
dies cannot be first raised on appeal. 
O’Meara v. McDermott, 40 Mont. 38, 
104 P 1049. See also Fish v. Blasser, 
146 Ind. 186, 45 NE 68 (holding that 
the objection that one asserting the 
rights of an occupying claimant ought 
not to recover, because his claim was 
set up by cross complaint in the ac- 
tion of ejectment against him, could 
not be made for the first time on ap- 
peal). 

[b] Election to take under will.— 
Where respondent filed a petition for 
the probate of a will, and on the day 
appointed appellants moved to dis- 
miss the petition, which motion was 
denied to enable appellants to prove 
the will, and respondent’ filed ob- 
jections to its allowance, and ap- 
pellants appeared in support there- 
of, and the will was admitted to 
probate, and respondent appealed, 
and appellants moved to dismiss 
the appeal from the district court 


Simpson, 


because respondent had elected to 
take under the will, it was held that 
appellants were estopped from rais- 
ing the question for the first time 
in the district court. | Pederson v. 
gotistater son. 97, Minn. 491, 106 NW 
55. Grand Lodge A. O. U. W. v. 
Bunkers, 23 Oh. ‘Cir. Ct. 487. 


56. U. S.—Adams vy. Shirk, 117 
Fed. 801, 55 CCA 25. 
Cal.—Harper v. Gordon, 128 Cal. 


489, 61 P 84. 
Ill.—Inlet Swamp Drain. Dist. y. 
Anderson, 257 Ill. 214, 100 NE 909; 


Williams v. Lindblom, 163 Ill. 346, 
45 NE 245. 

Ind.—Eckert v. pinkie 134 Ind. 
614, 33 NE 619, 34 NE 441. 


Iowa.—Newburn v. Lucas, 126 Iowa 
85, 101 NW 730 (holding that, where, 
in an action for breach of covenants 
of warranty in a deed, the petition 
pleaded a judgment in an action 
against the vendor’s grantor in pos- 
session of the premises for the pur- 
pose only of recovering the costs of 
that suit and of showing disseizin, 
defendant, who did not plead that 
judgment as a bar to the action, 
could not raise the question on ap- 
peal); Seekel v. Norman, 78 Iowa 254, 
43 NW 190. 

Ky.—Long 
Cos 
51 SW 807, 21 KyL 463]. 

Mo.—Kansas City v. Madsen, 93 
Mo. A. 143; Wear v. Schmelzer, 92 
Mo. A. 314 (holding that, in an ac- 
tion by contractors to enforce a me- 
chanic’s lien for a part of the labor 
and material used in a building, it 
could not be urged on appeal that a 
mechanic’s lien judgment in favor of 
subcontractors was res judicata on 
the question whether the foundation 
work and material were extra and 


v. Louisville, ete, R. 


“outside the contract, where no such 


theory was advanced on the trial) ; 
Barnard School Dist. v. Matherly, 96 
Mo. A. 403; Mackler v. Schuster, 68 
Mo. A. 670. 

Mont. oa UneEY v. Campbell, 30 
Mont. 172, 75 P 1109. 

N. Y.—Fritz v. Tompkins, 168 N. Y. 
524, 61 NE 893 [rev 39 App. Div. 73 
56 NYS 847] (holding that, on appeal 
from an order reversing a judgment 
on questions of law and granting a 
new trial, the court of appeals could 
not consider the question whether a 
former judgment was a bar to a sub- 
sequent action between the parties, 
where such judgment, although read 
in evidence on the trial without ob- 
jection, was not pleaded as a bar, 
and no finding of fact or conclusion 
of law as to the same was made by 
the trial court). 

Tex.—Lindsley He oe 20 Tex. 
Civ. A. 56, 48 SW 2 

Vt. —Lamoille Ape Nat. Banx v. 
Hunt, 72 Vt. 357, 47 A 1078. 

Wash.—Bast v. Hysom, 6 Wash. 
EMO S299 * 

57. Goodrich v. Pattingill, 7 La. 
Ann. 664; Carpenter v. Beatty, 12 
Rob. (La.) 540; Zollicoffer v. Briggs, 
3 Rob. (La.) 236. 

[a] It has been held, however, 
that an objection that the appellate 
court cannot pass upon an exception 
of res judicata because the trial 
court did not pass upon it cannot be 
sustained where it appears that, by 
agreement, the exceptions were re- 
ferred to the merits, and the trial 
judge, being of the opinion that 
defendant was entitled to judg- 
ment on the merits, expressed no 
opinion as to the exception. Brady 
Spa ect of Ascension, 26 La. Ann. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


54 SW 178, 21 KyL 1151 [den reh: 


§§ 603-604] 


be considered, although first filed in the appellate 
Where a decree in a former suit has been 
held ta be res judicata of the controversy, objection 
to the sufficiency of the former suit as a bar, which 
objection has not been presented to the tria] court, 
Accordingly, the 
validity or regularity of a former judgment pleaded 
in bar cannot be questioned for the first time on 


eourt.®§ 


cannot be urged on appeal.°® 


58. Rohm v. Jallans, 134 La. 913, 
64 S 829. 
59. Bennett v. Roys;, 212 Tl) 232, 


72 NE 380; McLeod v. Lee, 17 Nev. 


103, 28 P 124; Jones v. Lee, (Tex. 
Civ. A.) 20 SW 863. 
60: Reich Ww. Cochran, 151 N. Y. 


ee 45 NE 367, 56 AmSR 607, 37 LRA 
61. U. S.—Bardon v. Land, ete., 
impr COs Lodelig. S. meei, elo Seu 650; 


39 L. ed. 719; Upton v. McLaughlin, 
105 U. S. 640, 26 L. ed. 1197; John- 


sonburg Vitrified Brick Co. yv. Yates,” 


W777 Fed. 389, 101 CCA 553. 

Ala.—Sands v. Hammell, 
624,.18 S 489; Inge v. Murphy, 
Ala. 885. 

Ariz.—Providence Gold Min. Co. v. 
Marks, 7 Ariz. 74, 60 P 938 (holding 
that, in an action to establish an 
adverse claim to a mining location, 
an issue that the action was not 
brought within thirty days after the 
adverse claim was filed, as required 
by U. S. Rev. St. § 2326, cannot be 
reviewed when presented for the first 
time on appeal). 

Ark.—Dressler v. Carpenter, 107 
Ark. 853, 155 SW 108; St. Louis, etc., 


108 Ala. 
10 


R)) Co: -v. Stites; 80: Ark.'72,, .95 -SW; 
1004; Matlock v. Stone, 77 Ark. 195, 
91 SW 553. 


Cal.—Larkin v. Mullen, 
449, 60 P 1091; Barber v. Mulford, 117 
Cal. 356, 49 P 206; Zellerbach v. Al- 
lenberg, 99 Cal. 57, 33 P 786; Pryal 
v. Pryal, 7 Cal. Unrep. Cas. 134, 71 P 
802 (statute barring action attacking 
conveyance by married woman on 
ground that property conveyed was 
community property). 

Colo.—Marshall Silver Min. Co. v. 
Kirtley, 12 Colo. 410, 21 P 492; Jen- 
nings v. Rickard, 10 Colo. 395, 15 P 
Cie 

Ga.—Milledgeville Steam Laundry 
Co. v. Gobert, 89 Ga. 473, 15 SH 551. 

Ida.—Kraft v. Greathouse, 1 Ida. 
254. 

Tll._—Mackey v. North Milling Co., 
210 Ill. 115, 71 NE. 448; Palmer v. 
Frank, 169 Ill. 90, 48 NE 426 [aff 69 
Ill. A. 472]; Somers v. Petteys, 175 
Ill. A. 168; Grace v. Moseley, 112 Iil. 
A. 100; North v. Zerwick, 97 Ill. A. 
306; Kennedy v. Stout, 26 Ill. A. 133. 

Ind.—Falley v. Gubling, 128 Ind. 
110, 26 NE 794. 

Iowa.—Dairy v. Iowa Cent. R. Co., 
113 Iowa 716, 84 NW 688; McMurray 
v. McMurray, 107 Iowa 648, 78 NW 
691. 

Kan.—Hawley v. Histed, 10 Kan. 
266; Greer v. Adams, 6 Kan. 203. 

’ Mass.—Burrell v. Way, 176 Mass. 
164, 57 NE 335 (holding that, where 
the objection that the petition for a 
mechanic’s lien was not filed in time 
was not raised in the trial court, it 
would not be considered on appeal). 


Mich.—Conger v. Hall, 158 Mich. 
447, 122 NW 1073. 
Miss. — Gardner v. Duncan, 104 


Miss. 477, 61 S 545; Patterson v. In- 
graham, 23 Miss. 87. 

Mo.—Revelle v. St. Louis, etc., R. 
Co., 74 Mo. 438; Wynn v. Cory, 48 Mo. 
346; Maze v. Baird, 89 Mo. A. 348; 
Davis v. Watson, 89 Mo. A. 15. 

Mont.—State v. Second Judicial 
Dist. Ct., 38 Mont. 415, 100 P 207. 

Nebr.—Bell v. Rice, 50 Nebr. 547, 
70 NW 25; Halbert v. Rosenbalm, 49 
Nebr. 498, 68 NW 622; Fuller v. 
Schroeder, 20 Nebr. 631, 31 NW 109; 
Omaha Carpet Co. v. Clapp, 2 Nebr. 
(Unoff.) 406, 89 NW 246. 

N. J.—Easton Nat. Bank v. Amer- 
ican Brick, etc., Co., 70 N. J. Eq. 732, 
64 A. 917, 8 LRANS 271, 10 AnnCas 


128. Cal. | 


‘the petition was challenged by de- 
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[§ 604] (15) 


cannot be urged 


84 [rev in part 69 N. J. Eq. 326, 60, 
A, 54d. 
ao M.—Laguna v. Acoma, 1 N. M. 


N. Y.—Osgood v. Toole, 60 N. Y. 
475; Salisbury v. Washington County, 
30: App. Div.) 1187, 51 NYS 1070; Fa- 
burn v. Dimon,. 20 App. Div. 529, 47 
NYS 227; Williams v. Clements, 19 
NYS 613 [aff 137 N. Y. 560 mem, 33 
NE 338 mem]; Williams v. Willis, 
15 AbbPrNS 11; Stewart v. Smita, 
14 AbbPr 75. 

N. C.—Rich v. Morisey, 149 N. C. 
37, 62 SEH 762. 

Or.—Alexander v. Munroe, 54 Or. 
500, 101 P 903, 103 P 514, 185 AmSR 
840 (holding that, where a foreclos- 
ure trial proceeded until the close of 
the mortgagee’s case without raising 
the issue of limitations, and the 
mortgagor’s liability was conceded, 
the defense of limitations was waived, 
and an answer subsequently filed 
without leave, setting up the defense 
of limitations, must be disregarded 
on appeal, although a motion to 
strike out the answer was not al- 
lowed); Senorita v. Simonds, 1 Or. 
274. 

Pa.—In re Payne, 204 Pa. 535, 54 A 
337; Lehman v. Lehman, 29 Pa. Super. 
60 [aff 215 Pa. 344, 64 A 598] (par- 
tition). 

S. C.—Ex p. Rock Hill Sav. Bank, 
73 S. C. 393, 53 SE 614, 5 LRANS 520. 

Tenn.—German Bank v. Haller, 103 
Tenn. 73, 52 SW 288; Robinson v. 
Brown, 1 Baxt. 206. 

Va.—Virginia R., ete., Co. v. Fere- 
bee, 115 Va. 289, 78 SE 556; Gibson 
v. Green, 89 Va. 524, 16 SE 661, 37 
AmSR 888. 

Wash.—Herrick v. Niesz, 16 Wash. 
74, 47 P 414; Mudgett v. Clay, 5 Wash. 
108, 31 P 424. 

W. Va.—Seborn v. Beckwith, 30 W. 
Va. 774, 5 SH 450; Woodyard v. Pols- 
ley, 14 W. Va. 211. 

[a] Question sufficiently raised 
below.—(1) But where, in an action 
under Rev. St. (1899) § 2864 (Annot. 
St. [1906] p 1637), by a widow. for 
the death of her husband, the peti- 
tion alleged that the action, begun 
more than one year after the hus- 
band’s death, was begun within a 
year of a nonsuit which she had suf- 
fered in a former action, but did not 
allege that the former suit was begun 
within six months after the death, 
and there was no proof of the time 
of the bringing of the former suit, 
the objection that the widow could 
not maintain the action because of 
her failure to allege and prove that 
the former action was begun within 
six months after the death could be 
urged’ for the first time on appeal, 
especially where the sufficiency of 


murrer, and where defendant raised 
the same point at the opening of the 
ease and at the close of plaintiff’s 
case, and by motions for new trial 
and in arrest. Sheets v. Mississippi 
Riviere GUC eet RC Ormlpien NEON ALL oiiOy 
1383 SW 124. (2) And the benefit of 
the act of April 27, 1855 (P. L. 368), 
limiting the time for enforeing 
ground rents, annuities, or other 
charges on land to twenty-one years, 
may be claimed on appeal, although 
the statute is not specially pleaded, 
when the objection is raised below 
generally that the charge is barred 
by the lapse of twenty-one years. In 
re De Haven, 25 Pa. Super. 507. 

[b] In Louisiana, (J) prior to the 
adoption of the civil code, prescrip- 
tion could not be pleaded in the su- 
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Statute of Limitations. Although 


there are exceptions in some jurisdictions, the gen- 
eral rule is that the bar of the statute of limitations 


for the first time in the appellate 


court ;°1 and it has been held that the defense of 
limitations, even though it is pleaded, cannot be 
raised on appeal unless otherwise presented in some 


preme court. Boudreau v. Boudreau, 
12 Mart. 667. (2) But by Civ. Code 
art 3427, Rev. Civ. Code art 3464, and 
Code Pr. art 902, prescription may be 
pleaded even after appeal. Long v. 
ScotG. 21 Lan Ann’ 120, 223) bute 
has been held that the plea will not 
be considered unless it is specifically 
presented by the pleadings. Mullan 
v. His Creditors, 39 La. Ann. 397,2S 
45; Chase v. Davis, 20 La. Ann. 201. 
(4) And it is too late to plead pre- 
scription in the interval between the 
day on which judgment is rendered 
and that on which it goes into effect. 
Stark v. Burke, 9 La. Ann. 344. (5) 
On the ground that the statute does 
not apply to such a case, it has been 
held that credits claimed for pay- 
ments not opposed below cannot be 
objected to, although resisted on the 
ground that the debts so paid were 
prescribed. Blakey’s Succ., 12 Rob. 
155. (6) Prescription may be consid- 
ered by the supreme court, even as 
an original question, if there is no 
cause to remand in order that coun- 
tervailing proof of acknowledgment, 
suspension, or interruption may be 
shown. Watt’s Succ., 122 La. 952, 48 
S 335. (7) A plea of prescription 
filed in the lower court after judg- 
ment, and in terms leveled at the “de- 
cree,’ does not apply to the action in 
which such decree has been rendered. 
Champagne v. Champagne, 125 La. 
408, 51 S 440. (8) A peremptory 
plea of prescription may be filed in 
the supreme court. Rohm y. Jollans, 
134 La. 913, 64 S 829. 

[c] In Massachusetts it has been 
held that, where judgment was ren- 
dered against bail on scire facias, a 
defense that the scire facias was not 
served within the statutory time af- 
ter judgment against the principal 
being apparent on the record, and of 
such a character that it could not be 
affected by any proof to be offered, 
the supreme court will consider it, 
although it was not taken below. 
Gass v. Bean, 5 Gray 397. 

{d] In Texas (1) it was held, in 
the early case of Petty v. Cleveland, 
2 Tex. 404, that the defense afforded 
by the statute of limitations could 
not avail a defendant in the supreme 
court, unless it was made a ground 
of defense in the court below. But 
this case was overruled by later 
cases, and the rule was established 
that, if plaintiff’s pleading shows a 
cause of action which is barred by 
the statute of limitations, the bar of 
the statute may be taken advantage 
of ‘on error, although not made a 
ground of defense, by demurrer or 
otherwise, in the court below. Og- 
den v. Lund, 11 Tex. 688; Pettus v. 
Perry, 4 Tex. 486; Long v., Anderson, 
4 Tex. 422; Swenson v. Walker, 3 
Tex. 93; Coles v. Kelsey, 2 Tex. 541, 
47 AmD 661. (2) However, it was 
declared by the act of Febr. 5, 1852 
(2 Sayles Civ. St. art 3371), that the 
statute of limitations shall not be 
made available to any person, unless 
it is especially set forth as a defense 
in the answer, Alston v. Richardson, 
51 Tex. 1; Ogden v. Lund, 11. Tex. 
688; Horton v. Crawford, 10 Tex.. 382; 
Boyd v. Ghent, (Civ. A.) 61 SW 723 
[writ of error den 95 Tex. 46, 64 SW 
929]; Pickett v. Edwards, (Civ. A.) 
25 SW 32. (3) And, under Rev. St. 
(1895) art 1331, as amended, preclud- 
ing a reversal, in a case submitted 
on special issues, for a failure to sub- 
mit an issue, a submission of which 
was not requested by appellant, a 
question of limitations in such a cease 
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form on the trial below.®? But it has also been held 
that, even though a party who has pleaded the stat- 
ute of limitations does not raise it in his argument, 
if the court finds in such party’s favor on that issue 
he has a right to take advantage of it on appeal;°* 
and that the question of limitations may be raised 
for the first time on appeal from a judgment on an 
agreed statement of facts presenting the question 
whether plaintiffs were entitled to any relief there- 
on.®* There is also exception to the rule in some 
jurisdictions where the complaint was demurred to 
nae conclusively shows on its face that the statute 
has run.® 

Change of position on appeal. Where a party 
contends in the trial court that a particular section 
of the statute of limitations is applicable he cannot 
on appeal shift his position and urge that a different 
section applies.°® And where an action on a note 
is tried on the theory that it is barred unless it is 
taken out of the operation of the statute by a new 
promise, plaintiff cannot claim on appeal that, as 
the note bore interest, it did not become due until 
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actual demand.** 

Opposition to defense. It has also been held that 
grounds of opposition to the defense of limitations 
cannot be urged for the first time on appeal.®* 

[§ 605] (16) Laches. Defendant cannot for the 
first time on appeal urge the laches of complainant 
in bringing or prosecuting the suit.®® 

[§ 606] (17) Contract Limitation. Objection to 
maintenance of an action on a contract because not 
commenced within the time fixed by the contract 
cannot be made for the first time on appeal.’° 

[§ 607] (18) Abandonment of Suit. And where 
defendant does not plead in the lower court that a 
suit has been abandoned by want of prosecution, 
but answers to the merits, the objection cannot be 
raised on appeal.‘ 

[§ 608] c. Constitutionality of Statutes.7? In 
applying the general doctrine that questions not 
raised below will not be considered on appeal, it is 
held that the constitutionality of a statute cannot 
be first questioned on appeal,’* unless the case comes 


will not be considered on appeal 
where no submission thereof was 
made or requested. Armstrong v. El- 
liott, 20 Tex. Civ. A. 41, 48 SW 605, 
49 SW 635. See also Baldwin v. Da- 
vidson, (Civ. A.) 143 SW 716; Glenn 
v. McFaddin, (Civ. A.) 1438 SW 234; 
Holland v. Bank, etc., Co., 56 Tex. 
Civ. A. 324, 118 SW 218, 119 SW 694; 
Schneider v. Schneider, (Civ. A.) 118 
SW 789. 

[e] Tax titles.—In Mississippi it 
is held that the statute relating to 
tax titles and requiring suit to annul 
them to be brought within a specified 
time after the tax sale “heals un- 
asked,’ and is something more than 
a mere statute of limitations, and 
that it is available when invoked for 
the first time on appeal. Cole v. 
Coon, 70 Miss. 634, 12 S 849. 

62. McDonald v. Bear River, etc., 
Water, etc., Co., 13 Cal. 220; Osgood 
v. Toole, 60 N. Y. 475; Wallber v. 
Wilmanns, 116 Wis. 246, 93 NW 47. 
See also Dairy v. Iowa Cent. R. Co., 
113 Iowa 716, 84 NW 688 (holding 
that the plea of the statute of lim- 
itations cannot avail defendant on 
plaintiff’s appeal from judgment ona 
verdict directed for defendant, no evi- 
dence having been given to sustain 
the plea); Champagne v. Champagne, 
125 La. 408, 51 S 440. Compare 
Gaines v. New York, 156 App. Div. 
789, 142 NYS 401 [dist Osgood v. 
Toole, 60 N. Y. 475] (holding that, 
where a city in an action for negli- 
gence pleaded the one-year statute of 
limitations, but did not move to dis- 
miss, and plaintiff in his complaint 
anticipated such defense and present- 
ed his only answer thereto, which was 
unavailable as matter of law, the 
point was still available to defendant 
on appeal). 

{a] Contra.—Gautier v. Franklin, 
1 Tex. 732 (holding that where de- 
fendant’s plea of the statute of lim- 
jtations is not withdrawn or re- 
nounced, but a judgment for plaintiff 
is nevertheless rendered, the review- 
ing court may correct the error, al- 
though the trial court apparently 
overlooked the plea). 

63. Vassault v. Seitz, 31 Cal. 225. 

64. Brown vy. Pilcher, 60 Kan. 860, 
58 P 560. 

65. Falley v. Gribling, 128 Ind. 
110, 26 NE 794; Trebby v. Simmons, 
38 Minn. 508, 38 NW 693; McArdle v. 
McArdle, 12 Minn. 98; Kennedy v. 
Williams, 11 Minn. 314. 

[a] Contra.—Hawley v. Histed, 10 
Kan. 266 (holding that where a case 
has been tried on its merits in the 
district court the supreme court will 
not consider the question, raised for 
the first time therein, whether plain- 
tiff'’s pleading shows on its face that 
the cause of action alleged is barred 


by the statute of limitations); Greer 
v. Adams, 6 Kan. 203 

66. American Mortg. Co. v. Milam, 
64 Ark. 305, 42 SW 417 (holding that 
where plaintiffs in ejectment based 
their right to recover on the unper- 
formed condition of a trust deed ‘‘to 
pay a certain note,’ and defendant 
pleaded that the note was barred by 
the five-year statute of limitation, 
and the case was tried on this issue, 
plaintiffs could not shift their posi- 
tion on appeal, and claim that, as the 
deed of trust was a sealed instru- 
ment, a different statute applied); 
Harrington v. Anderson, 23 Colo. A. 
415, 130 P 616 (holding that, where 
plaintiff’s action to enjoin the collec- 
tion of judgments was based upon 
the limitation provided by L. [1891] 
p 246, as amended by L. [1901] p 231; 
Rev. St. [1908] § 3609, he could not, 
for the first time on appeal, contend 
that, as the judgments were entered 
before a justice of the peace, the stat- 
utes did not apply). 

67. De Raismes v. De Raismes, 71 
ING Se er, 68.0) 16.0, Astals3 Tarte 70 Neola. 
15, 56 A 170]. See also Glenn v. 
McFaddin, (Tex. Civ. A.) 143 SW 234 
(holding that a plaintiff, in an action 
on an account for work performed, 
who alleges in his replication to the 
answer that the action was barred by 
limitations and that defendant has 
been absent from the state since the 
accrual of the cause of action, in or- 
der to prevent the defense of limita- 
tions, may not, for the first time on 
appeal, urge that the claim arose out 
of a firm transaction, preventing the 
running of limitations). °- 

68. Mackey v. Northern Milling 
Co., 210 Ill. 115, 71 NE 448 [aff 99 T11. 
A. 57] (holding that an objection 
that defendant waived its right to 
claim that an amended declaration 
set up a new cause of action, So as to 
be barred by limitation, by a failure 
to object and except to the filing of 
the amended declaration, cannot be 
urged for the first time on appeal). 

69. Ark.—Barrett v. Durbin, 106 
Ark. 332, 153 SW 265; Humphreys v. 
Butler, 51 Ark. 351, 11 SW 479. 

Cal.—Parkside Realty Co. v. Mac- 
Donald, 166 Cal. 426, 137 P 21; Larkin 
v. Mullen, 128 Cal. 449, 60 P 1091; 
Hill v. Barner, 8 Cal. A. 58, 96 P 111. 

Colo.—Helm v. Brewster, 42 Colo. 
25, 93 P 1101; Pennsylvania Mortg. 
Trust Co. v. Elliott, 36 Colo. 238, 84 
P 980. 

Conn.—Robert v. Finberg, 85 Conn. 
557, 84 A 366. 

Tll.—Henshaw v. West Pullman 
State Bank, 239 Ill. 515, 88 NE 214, 
130 AmSR 241; Vollenweider v. Vol- 
lenweider, 216 Ill. 197, 74 NE 795; 
Diamond v. Rogers, 203 Ill. 464, 67 
NE 968; Walker v. Denison, 86 III. 


142; O’Halloran vy. Fitzgerald, 71 Ill. 
oan School Trustees v. Wright, 12 Ill. 


ds Seas ca v. Holloway, 8 Blackf. 


Md.—American re, Co. v. Spice, 
E19 MGs SsbA 10s ie 

Mo. —Randolph v. Knox County, 114 
Mo. 142, 21 SW 592. 

S. D.—Grant v. Powers Pe. Goods . 
Co., 23 S. D. 195, 121 NW 95; L. Lamb 
Lumber Comw Roberts, 23 8. D. 194, 
121 NW 93. 

Tex.—Emmons y. Oldham, 12 Tex. 


Vt.—Wilder v. Wilder, 82 Vt. 123, 


72 A 203. 

Va.—Wills v. Dunn, 5 Gratt. (46 
Va.) 384. 

Ww. Va.—Rohrbaugh v. Bennett, 30 


W. Va. 186, 3 SE 593 

70. Marysville Mercantile Cor Ve 
Home F. Ins. Co., 21 Ida. 377, 121 P 
1026 (action on insurance policy). 

71. Spee caee v. Cotton, 116 La. 


Necessity for ruling. on objec- 
tion see infra § 636. 

73. U. S.—Southwestern Oil Co. v. 
Texas, 217 U. S. 114, 30 SCt 496, af 
L. ed. 688; Chesapeake, ete, Re Co. v. 
McDonald, 214 U. S. 191, 29 SCt 546, 
53 L. ed. 963; Coxiv Texas, 202 U. S. 
446, 26 SCt 671, 50 L. ed. 1099; Broth- 
ers v. Cunningham, 189 Fed. 884, 1 F- 
CCA 146; Western Union Tel. Co. v. 
Winland, 182 Fed. 493, 104 CCA 439; 


Southern Re AComiy King, 160 Fed. 
332, 87 CCA 284 [aff 217 U. S. 524, 30 
sct 594, 54 L. ed. 868]. And see 


Quong Wing v. Kirkendall, 223 U. S. 
59; 32 SCt 192, 56 L. ed. 350. 

‘Ark.—_ Hammond Packing Co. 
State, 81 Ark. 519, 100 SW 407, "i199, 
126 AmSR 1047. 

Colo.—Clark Hardware Co. v. Cen- 
tennial Tunnel Min. Co., 22 Colo. A. 
174, 123 P 322; Miller v. Thorpe, 4 
Colo. A. 559, 36 P 891. 

Conn.—Norwich Gas, ete., Co. v. 
Norwich, 76 Conn. 565, 57 A 746. 

Ga.—Edwards v. Guyton, 140 Ga. 
553, 79 SE 195; Georgia, etc., R. Co. 
Vv. Newton, 140 Ga. 463, 79 SE 142; 
Burkhart v. Fitzgerald, 137 Ga. 366, 
73 SE 583; Johnson v. Ware, 135 Ga. 
365, 69 SEH 481; Cooper v. National 
Fertilizer Co., 132 Ga. 529, 64 SE 650; 
Griggs v. State, 130 Ga. 16, 60 SE 
103; Clark v. Cline, 123 Ga. 856, 51 
SE 617; State v. Henderson, 120 Ga. 
780, 48 SE 334; Butler v. Merritt, 113 
Ga. 238, 38 SE 751; Richter v. Cathy, 
13 Ga. A. 369, 79 SH 179; Lane vy. 
Brinson, 12 Ga. A. 760, 78 SE 725; 
Lears v. Seaboard Air-Line R. Co., 
Ga. A. 614, 60 SE 343. 

1l.—McEniry vi. / Tri-City R..’Co., 
254 . TN. 99, 98 NE 227; Clowry v. 
Holmes, 238 Ill. 577, 87 NE 303; R. , 
Haas Electric, etc., Co. v. Springfield 


For later cases, levalovinenty and changes i in the law see cumulative Annotations, same title, page and note number. 


§ 608] ; 


within some exception to the general rule;’* and 
this is especially true when the constitutionality of 
a statute depends on questions of fact as well as 
Thus the contention that a statute is un- 
constitutional because of irregularities in its pas- 
sage cannot be urged for the first time on appeal;7® 
and where the supreme court of a state did not con- 
sider that a question involving the violation of the 
constitution of the United States was raised in the 
case, and passed no opinion on it, the supreme court 
of the United States will not pass on it on a writ 
of error to such state supreme court.”7 

Sufficiency of objection to raise question.7® It has 


of law.7> 


Amusement Park Co., 236 Ill. 452, 86 
NE 248, 127 AmSR 297, 23 LRANS 
620; Masonic Fraternity 
Assoc. v. Chicago, 217 Ill. 58, 75 NE 
439; Morgan Park v. Knopf, 210 Ill. 
453, 71 NE 340; Cleveland, ete, R. 
Co. v. MeGrath, 195 Ill. 104, 62 NE 
782; Chiniquy v. Peo., 78 Ill. 570. 

Ind.—Rose v. State, 171 Ind. 662, 
8% NE. 103/17 AnnCass 2283. Cook" v. 
State, 26 Ind. A. 278, 59 NEV 489. 

Iowa.—Hass v. Leverton, 128 Iowa 
79, 102 NW 811, 5 AnnCas 974; Iowa 
Cent. Bldg., ete., Assoc. v. Klock, 
104 NW 352; Ross v. Hawkeye Ins. 
Co., 93 Iowa 222, 61 NW 852, 34 LRA 
466; Hopper v. Chicago, etc., R. Co., 
91 lowa 639, 60 NW 487. 

La.—Britt v. Caldwell-Norton Lum- 
ber, Co., 129. lia. 243, 55 S778; Saint 
v. Martel, 127 La. 78, 53 S 432; Wagg- 
ner v. Jefferson Parish Police Jury, 
125 La. 863, 51 S 1016; State v. Michel, 
125 La. 55, 51 S 66; Howcott v. Smart, 
1252 Wa, 20 bios 6642" Murphy Vir sit 
Mary Parish Police Jury, 118 La. 
401, 42 S 979; State v: Yazoo, etc., R. 
Co., 116 La. 189, 40 S 630; Allopathic 
State Bd. of Medical Examiners v. 
Fowler, 50 La. Ann. 1358, 24 S 809; 
Gagnet v. New Orleans, 23 La. Ann. 
207. And see Rosetta Gravel, etc., 
Co. v. Adler, 52 La. Ann. 689, 27 S 
183. 

Mich.—Walker vy. Schultz, 175 Mich. 
280, 141 NW 543. 

Miss.—Southern R. Co. v. Jackson, 
49 S 738. 

Mo.—State v. McQuillin, 246 Mo. 
586, 151 SW 444; Pickel v. Pickel, 243 
Mo. 641, 147 SW 1059; Shohoney v. 
Quincy, ete, R. Co., 231 Mo. 131, 132 
SW 1059, AnnCas1912A 1143; Mc- 
Grew v. Missouri Pac. R. Co., 230 Mo. 
496, 182 SW 1076; Sheets v. Iowa 
State Ins. Co., 226 Mo. 613, 126 SW 
413; Shelton v. Franklin, 224 Mo. 342, 
123 SW 1084, 135 AmSR 537; Hartz- 


ler v. Metropolitan St. R. Co., 218 Mo.. 


562, 117 SW 1124; Shell v. Missouri 
Pac. R. Co., 202 Mo. 339, 100 SW 617; 
Carmody v. St. Louis Transit Co., 188 
Mo. 572, 87-SW 913; State v. Smith, 
176 Mo. 44, 75 SW 468; Brown v. Mis- 
souri, etc., R. Co., 175 Mo. 185, 74 SW 
973; James v. Mutual Reserve Fund 
Life Assoc., 148 Mo. 1, 49 SW. 978; 
Vaughn v. Wabash R. Co., 145 Mo. 57, 
46 SW 952; Browning v. Powers, 142 
Mo. 322, 44 SW 224; Turley v. Barnes, 
131 Mo. 548, 33 SW 172; Baldwin v. 
Fries, 103 Mo. 286, 15 SW 760; Boggs 
v. Caldwell County, 28 Mo. 586; Zach- 
ra v. American Mfg. Co., 179 Mo. A. 
683, 162 SW 1077; Austin v. Bluff 
City Shoe Co., 176 Mo. A. 546, 158 SW 
709; Paull v. Western Union Tel. Co., 
164 Mo. A. 233, 145 SW 99; Walker v. 
Dunham, 135 Mo. A. 896, 115 SW 
1086; Fay Fruit Co. v. McKinney, 103 
Mo. A. 304, 77 SW 160; Houck v. Pat- 
ty, 100 Mo. A. 302, 73 SW 389; Keller 
v: Home L. Ins. Co., 95 Mo. A. 627, 
69 SW 612; Cauble v. Craig, 94 Mo. A. 
675. 69 SW 49; Love v. Central L. Ins. 
Co., 92 Mo. A. 192; Curtwright ‘v. 
Crow, 44 Mo. A. 563. , 

Mont.—State v. Second Judicial 
Dist. Ct., 38 Mont. 415, 100 P 207. 

N. J.—Manufacturers’ Land, etc., 
Go. tv Camden, 81 NTs 413) 790A 
986 [aff 78 N. J. Ws 1247, 073) AC 77]; 
Park Ridge v. Reynolds, 74 N. J. L. 
449, 65 A 990. 
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NeeYe Ine re Anderson Hl (SmuN pene: 
416, 70 NE 921 [rev 91 App. Div. 563, 
87 NYS 24]; Peo. v. Featherston- 
haugh, 172 N. Y. 112, 64 NE 802, 60 
LRA 768; Dodge v. Cornelius, 168 N. 
Y. 242, 61 NE 244 [rev 40 App. Div. 
HES SL INNASH 7 eu big migh lanees alae 
Co., 162 .N. Y. 42, 56 NE 508, 48 LRA 
669 [aff 33 App. Div. 643, 54 NYS 
1114]; Delaney v. Brett, 51 N. Y. 78; 
Peo. v. Ostrander, 144 App. Div. 860, 
129 NYS 922; Matter of Cullinan, 76 
App. Div. 362, 78 NYS 466 [aff 173 
N. Y. 610 mem, 66 NE 1106 mem]; 
Matter of Kipp, 70 App. Div. 567, 75 
NYS 589, 10 NYAnnCas 456; Emmons 
v. Wheeler, 3 Hun 545. And see Peo. 
v. Houghton, 182 N. Y¥. 301, 74 NE 
830. Contra Parsons v. Van Wyck, 
56 App. Div. 329, 67 NYS 1054; Brook- 
man v. Hamill, 54 Barb. 209 [aff 43 
Ny Y.°554, 3 AmR 731]. 

Or.—Allen vy. Portland, 35 Or. 420, 
58 P 509. 

Pa.—In re Chartiers Creek Bridge, 
235) Pas 3654004, Awan | lati 485 Par 
Super. 106]; Schellentrager vy. O’Don- 
nell, 44 Pa. Super. 43. 

S. C.—Stack v. Haigler, 90 S. C. 
319, 73 SE 354; Southern Power Co. v. 
Williams, «85 S°. C., 172;.67 SE. 136° 
Rhame v. Southern Express Co., 83 
S. C. 547, 65 SE 821; Walker v. South- 
ern R.. Co., 76S. 'C. 308, 56 SH’ 952; 
Fleischman, etc., Co. v. Southern R. 
Coy, 76 S. C. 237; 56 SH 974, 9 LRANS 
519; Mays v. Seaboard Air Line R. 
Co., 75 S. C. 455, 56 SE 30; Brickman 
v. Southern R. Co., 74 S. C. 306, 54 SH 
553; Hunter v. Bamberg County, 63 
S. C. 149, 41 SE 26; Burnett v. South- 
ern |R.\'Co,, .62' S; .C. 2815, 40,.SE)) 679); 
Atlantic Coast Line R. Co. v. South 
BoundsR./Co., 5b les: Cy 3 Lino pus Hopes 
Bomar v. Asheville, etc., R. Co., 30 S. 
Cc. 450, 9 SH 512; Tompkins v. Au- 
susta, ete, R.sCo.2, S.C. 420) 

Ss. D.—Lyon v. Bertolero, 23 S. D. 
82, 120 NW 766. 

Wash.—North River Boom Co. v. 
Smith, 15 Wash. 138, 45 P 750. 

74. See infra §§ 634,°635. 

[a] Where a party’s rights are de- 
pendent on a statute (1) the appel- 
late court, before determining such 
rights, may consider *whether the 
statute is constitutional, although its 
constitutionality may be first urged 
on appeal. Parsons v. Van Wyck, 56 
App. Div. 329, 67 NYS 1054. (2) And 
an objection that a petition states no 
cause of action because the statute 
on which it is based is unconstitu- 
tional is. available at any time. Mc- 
Grew v. Missouri Pac. R. Co., 230 Mo. 
496, 1382 SW 1076; Simpson vy. Witte 
Iron Works Co., (Mo. A.) 144 SW 895. 

[b] Where appellant claims pro- 
tection of statute.—Although the rec- 
ord on an appeal from a judgment for 
plaintiff does not show that the con- 
stitutionality of a statute requiring 
a railroad to elevate its tracks was 
raised below, it may be raised by 
plaintiff on appeal in answer to the 
claim that defendant is entitled to 
its protection. Dolan v. New ,York, 
ete. R. Co., 74 App. Div. 434, 77 NYS 
815 [rev on other grounds 175 N. Y. 
367, 67 NE 612]. 

75. Hill v. Bourkhard, 5 Colo. A. 
58, 86 P 1115; Rice v. Carmichael, 4 
Colo. A. 84, 84 P 1010. And_ see 
Quong Wing v. Kirkendall, 223 U. S. 


rs'G.ao) eae 


been held that raising the question of constitution- 
ality of a statute for the first time on motion for a 
new trial or in arrest of judgment is not sufficient 
to bring the question before the appellate court.’° 
But on appeal from the circuit court, where there 
was a trial de novo on appeal from a justice of the 
peace, it is sufficient if the question was raised for 
the first time in the circuit court.®° 
it is held that the question of constitutionality is 
sufficiently raised by a general demurrer,®+ by re- 
quest for a ruling against liabilty,®? or by refusal of 
instructions intended to invoke the protection of a 
constitutional provision.®? 


In some cases 


As a rule, however, the 


59, 32 SCt 192, 56 L. ed. 350; Vindi- 
cator Cons. Gold Min. Co. vy. First- 
brook, 36 Colo. 498, 86 P 313, 10 Ann 
Cas 1108; Allopathic State Bd. Med- 
ical Examiners v. Fowler, 50 La. Ann. 
1358, 24 S 809. 

76. Vindicator Cons, Gold Min. Co. 
v. Firstbrook, 36 Colo. 498, 86 P 
313, 10 AnnCas 1108; Zang v. Wyant, 
25 Colo. 551,,56 P 565, 71 AmSR 145; 
Sargent v. La Plata County, 21 Coto. 
158, 40 P 366; Marean vy. Stanley, 2h 
Colo. 43, 39 P 1086; Auditor v. Hay- 
craft, 14 Bush (Ky.) 284; Clearwater 


Bank v. Kurkonski, 45 Nebr. 1, 63 
NW 133. 
77. Bartemeyer v. Iowa, 18 Wall. 


(U. S.)129, 21 L. ed. 929. And see 
Quong Wing v. Kirkendall, 223 U. S. 
59, 32 SCt 192, 56 L. ed. 350; Chesa- 
peake;, ete, Ki Co. vii MeDonaldly 214 
Un sS.y od ez ORS Ct b46e boy lerredeegiog.s 
Matheson vy. Mobile Branch Bank, 7% 
How. (U. S.) 260, 12 L. ed. 692. 

78. Necessity for raising question 
on motion for new trial see infra § 
849 et seq. 

79. Sheets v. Iowa State Ins. Co., 
226 Mo. 613, 126 SW 418; Hartzler v. 
Metropolitan St. R. Co., 218 Mo. 562, 
117 SW 1124; Paul v. Western Union 
Tel. Co., 164 Mo. A. 233, 145 SW 99; 
Love v. Central L. Ins. Co., 92 Mo. 
A. 192. 

80. Woolley v. Mears, 226 Mo. 41, 
125 SW 1112, 136 AmSR 637. 

81. Shepherd v. Sullivan, 166 Ill. 
78, 46 NE 720 (holding that the ob- 
jection that a declaration is based on 
an unconstitutional statute or ordi- 
nance is sufficiently raised for the 
purpose of appeal by a general de- 
murrer to the declaration); Davidson 
v. Johnson, 113 Ky. 202, 67 SW 996, 
24 KyL 27 (holding that the fact that 
the contestee in an election contest 
did not specify as a ground for his 
demurrer to the jurisdiction of the 
contest board that the law creating 
the board was unconstitutional did 
not preclude him from relying on 
that ground on appeal). And see 
Adkins v. Richmond, 98 Va. 91, 34 SB 
967, 81 AmMSR 705, 47 LRA 583 (hold- 
ing that it is not necessary that it 
shall specially appear in the record 
by some appropriate plea or other 
proceeding that the constitutionality 
of an act or ordinance was raised and 
decided by the lower court, in order 
to call forth the jurisdiction of the 
appellate court upon that ground, but © 
the constitutionality of a law may be 
passed upon on a general demurrer 
to the pleading in the lower court, 
and even where the question is raised 
for the first time in petition for a 
writ of error). 

82. Vermilye v. Western Union 
Tel. Co., 207 Mass. 401, 98 NE 635 
(holding that a defendant telegraph 
company’s request for a ruling, in an 
action against it for damages for re- 
fusal to receive and transmit a mes- 
sage, that it could not be held liable 
under a certain statute for refusal to 
receive and transmit under the cir- 
cumstances under which the message 
was presented, was sufficient to raise 
on appeal the question of the consti- 
tutionality of the statute). 

83. Adkins v. Richmond, 98 a. 
oe 34 SE 967, 81 AmSR 705, 47 LAX 
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objection must be definite,°* and the clause of the 
constitution alleged to be violated and the grounds 
of unconstitutionality must be specified.*° A mere 
general objection, as in the case of a general or 
formal objection to evidence, or to the allowance 
of attorney’s fees, ete., is not sufficient to raise the 
question of the constitutionality of a statute.** And, 
although the contrary has been held,*? the weight of 
authority is to the effect that, even where the con- 
stitutionality of the law is questioned in the lower 
court, new grounds cannot be first urged on appeal.®* 
The supreme court of the United States, on writ of 
error to a state supreme court, will not consider 
whether a state statute is unconstitutional under 
provisions of the federal ‘constitution other than 
those set up in the state court, even though those 
provisions are referred to in the assignment of 
error.8®? And where the constitutionality of a state 
statute is assailed in the state court solely on the 
ground of its conflict with specified provisions of the 
constitution of the United States, and such provi- 
sions standing alone do not touch the case, other 
provisions of the constitution cannot be invoked in 
the supreme court of the United States on writ of 
error or appeal to give those set up a more exten- 
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[g§ 608-611 


that a constitutional question was raised and de- 
cided the question is properly reviewable, although 
the question may not be specifically mentioned in 
the exceptions.*+ 

[§ 609] d. Constitutionality of Rule of Court. 
The general rule that questions not raised in the 
lower court will not be considered in the appellate 
court has been held to preclude a party from ques- 
tioning the constitutionality of a rule of court for 
the first time on appeal or writ of error.°? 

[§ 610] e. Constitutionality, Validity, or Exist- 
ence of Municipal Ordinance or Resolution.®*? The 
rule also prevents a party from attacking a munic- 
ipal ordinance or resolution for the first time on 
appeal on the ground that it is unconstitutional or 
unauthorized.°* And where, in an action by a city 
for a statutory penalty, defendant moved to dismiss 
solely on the ground that the statute was unconstitu- 
tional, he cannot on appeal raise the question that 
there was no ordinance fixing the penalty, or, if 
there was, that the common council had no author- 
ity to enact it.% 

[§ 611] f. Set-Off, Counterclaim, Recoupment, or 
Reconvention, and Objections Thereto. A set-off or 
counterclaim or a claim in recoupment or reconven- 


sive application.®? 


84. Rose v. State, 171 Ind. 662, 87 
NE 1038, 17 AnnCas 228 (holding that 
an objection that an act was uncon- 
stitutional as applied to intoxicating 
liquors because it authorized the tak- 
ing of one’s property without due 
process of law was too indefinite to 
present any question); Carmody vy. 
St. Louis Transit Co., 188 Mo. 572, 87 
SW 913; State v. Smith, 176 Mo. 44, 
75 SW 468. And see cases in follow- 
ing notes. 

85. Griggs v. State, 130 Ga. 16, 
60 SE 603; Anderson v. State, 2 Ga. 
A. 1, 58 SE 401; Cook v. State, 26 Ind. 
A. 278, 59 NE 489; Manufacturers’ 
Land, ete’, Co. v. Camden, 81 N. J. L. 
413, 79 A 286 [aff 78 N. J. L. 247, 73 
ASTTI: 

86. Brothers v. Cunningham, 189 
Fed. 884, 111 CCA 146 (holding that, 
where secondary evidence of titles, in 
case of loss of the original documents 
and destruction of the records by fire 
or otherwise, was made admissible by 
an act of the legislature, the consti- 
tutionality of such act would not be 
considered by an appellate court, 
where the question was not raised by 
the -objection made to the evidence 
in the trial court, which was based on 
formal grounds only); Cleveland, etc., 
R. Co. v. McGrath, 195 Ill. 104, 62 NE 
782 (holding that where it was stipu- 
lated that a certain sum would be a 
reasonable attorney’s fee in an ac- 
tion against a railroad company for 
killing animals on the right of way, 
and defendant objected generally to 
the allowance of an attorney’s fee, 
such stipulation and objection were 
insufficient to raise the question of 
the constitutionality of the statute 
allowing an attorney’s fee in such 
eases); State v. Smith, 176 Mo. 44, 75 
SW 468 (general objection); Boggs v. 
Caldwell County, 28 Mo. 586 (holding 
that the objection that a statute is 
unconstitutional cannot be brought to 
the supreme court by objecting gen- 
erally to the reading of the act in the 
trial court). 

87. Fitch v. Manitou County, 133 
Mich. 178, 94 NW 952 (holding that, 
where the constitutionality of a law 
is attacked, additional objections and 
arguments against the validity of the 
law to those advanced in the court 
below may be urged on appeal). 

88. Southwestern Oil Co. v. Texas, 
2L7oW SH 1T4, 30: SCt- 496" "54" Ee ed. 
688; Allopathic State Bd. of Medical 
Examiners v. Fowler, 50 La. Ann. 
1358, 24 S 809 (particularly when an 
examination of evidence would be 


— 


If it appears from the record 


needed for their decision); Manufac- 
turers’ Land, etc., Co. v. Camden, 81 
ING. ALSO TA 86 att See males 
247, 73 A 77] (holding that particular 
grounds of the unconstitutionality of 
a statute, not urged on the hearing in 
the supreme court, cannot be consid- 
ered by the court of errors and ap- 
peals, although such grounds were 
submitted to the supreme court as 
reasons for granting a_ rehearing, 
which was refused by it); Park Ridge 
MS SRE TAN 2 deel 0et 200 Ona: 


89. Southwestern Oil Co. vy. Texas, 
217 U. S. 114, 30 SCt 496, 54 L. ed. 


688. 

90. Cox v. Texas, 202 U. S. 446, 
26 SCt 671, 50 L. ed. 1099. 

915" Peo. eva Doueiiton;) LSi2 Nias 
301, 74 NE 830 (holding that, where 
an exception was.taken to the deci- 
sion of the trial judge that relators 
were lawfully appointed, an objec- 
tion that the constitutionality of a 
statute under which they claimed of- 
fice ‘could not be attacked for the 
first time on appeal to the court of 
appeals, on reversal of such order, 
was without force, where the con- 
stitutional question was the only 
one reviewed by the appellate divi- 
sion). 

92. Selling v. Berger, 161 Mich. 
526, 126 NW 702 (holding that, where 
plaintiff served on defendant a note 
of issue, stating his intent to take an 
inquest, and expressed it in his no- 
tice of trial, and defendant through 
inadvertence failed to file or serve on 
plaintiff's attorney an affidavit of 


‘merit before the first day of the term, 


so that, under the express provisions 
of Circuit Court Rule No. 14, judg- 
ment could be entered on the inquest 
on any day thereafter, and defendant 
acquiesced in the court’s contention 
that under the rule he could not make 
a substantial defense to the action 
and made no objection to rendition of 
judgment against him, he could not 
on writ of error attack the constitu- 
tionality of the rule). 

93. Attack on ordinance in pro- 
ceedings relating to special assess- 
ments see infra § 616. 

94. Chicago vy. Chicago Univ., 228 
Ill. 605, 81 NE 1138, 10 AnnCas 669 
(holding that, where, in an action to 
enjoin a city from cutting off the 
water supply of an educational insti- 
tution for nonpayment of water taxes, 
the answer avers that the city has 
full right to make reasonable charges 
and to designate institutions to which 


tion cannot be set up or relied upon on appeal where 


it will furnish water free, and the 
case is heard on that theory, the city 
cannot, on appeal, contend that ordi- 
nances providing for remission of 
water rates to charitable and educa- 
tional institutions are invalid); Wier- 
sema v. Lockwood, ete., Co., 182 Ill. 
A. 11; Horace ¥. Wood Transfer Co. 
v. Shelton, 180 Ind. 273, 101 NE 718; 
Ironside v. Vinita, 6 Ind. T. 485, 98 
SW _ 167; Buffalo v. New York, etc., 
R: Co., 152, N. Y: 276, 46 NE 496 [aft 
6 Mise. 630, 27 NYS 297] (holding 
that where two actions in a justice’s 
court to recover penalties under sep- 
arate ordinances were consolidated, 
and the evidence introduced applied 
equally to both cases, and a general 
judgment was rendered in each, it 
could not be urged in the court of 
appeals, in the absence of a motion 
in the trial court involving the ques- 
tion, that one of the ordinances was 
unreasonable as to defendant); Boli- 
var v. Bolivar Water Co., 62 App. 
Div. 484, 70 NYS 750 (holding that 
where an incorporated village, by 
resolution of its board of. trustees, 
authorized defendant to construct a 
water system for the village, and 
subsequently brought an action to 
forfeit defendant’s franchise, defend- 
ant could not attack the validity of 
the resolution on appeal on the 
ground that the village had no au- 
thority to pass it, where such de- 
fense was not set up in the answer). 
And see State v. Smith, 176 Mo. 44, 
75 SW 468 (holding that where, in 
mandamus to compel a city auditor 
to deliver to relator a city warrant of 
which it claimed to be the assignee, 
respondent set up that he was pro- 
hibited from so doing by a city ordi- 
nance, and relator, in answer, al- 
leged that the ordinance was null and 
void and of no binding effect on re- 
spondent, and objected to it in evi- 
dence on th ground, this did not 
necessarily challenge the constitu- 
tionality of the ordinance, and such 
general allegation could not inject 
a constitutional question into the 
case). 

[a] Objection raised by demurrer. 
—But it has been held that the ob- 
jection that a declaration is based 
on an unconstitytional ordinance is 
sufficiently raised for the purpose of 
review on appeal by a general demur- 
rer to the declaration. Shepherd vy. 
Sullivan, 166 Tll. 78, 46 NE 720. 

95. Buffalo v. Stevenson, 145 App. 
Div. “1L£7;" 129 NYS 21 254elappadisns 
207 N. Y. 258, 100 NE 798]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 611-612] 


it was not pleaded or otherwise urged in the court 
Nor as a rule can objections to a set-off, 
counterclaim, recoupment, or reconvention be urged 


below.°® 


for the first time on appeal.®? 


[§ 612] g. Title, Ownership, Possession, or Righ 
In the application of 


to Possession of Property.°® 


96. Conn.—Excelsior Needle Co. v. 
Smith, 61 Conn. 56, 23 A 693. 

Ill.— Michigan Mut. L. Ins. Co. v. 
Vierra, 116 Ill. A. 476 (holding that, 
where defendant in an action of as- 
sumpsit has predicated his entire de- 
fense on a plea of nonliability, and 
has tried the case on a like theory, 
he cannot on appeal be heard to claim 
that the verdict did not take into 
consideration a matter of set-off to 
which he was entitled). 

Iowa.—Maxwell v. McCall, 145 
Iowa 687, 124 NW 760 (holding that, 
where defendants attacked the valid- 
ity of a deed conveying an easement 
on which plaintiff relied, but filed no 
cross bill or counterclaim, and at the 
trial made no claim to recover the 
consideration named in the deed, they 
could not urge for the first time on 
appeal that, if the decree was af- 
firmed, they should recover the con- 
sideration); Houts v. Sioux City 
Se Works, 134 Iowa 484, 110 NW 

Ky.—James v. James, 55 SW 193, 
21 KyL 1401. 

Mich.—Truax v. Heartt, 135 Mich. 
150, 97 NW 394 (holding that, where 
plaintiff contracted to saw shingles 
for defendant, having the use of an 
engine and boiler belonging to de- 
fendant, and the contract required 
him to restore them in as good con- 
dition as when taken, and, in an ac- 
tion by plaintiff for sawing the shin- 
gles, defendant in his notice of re- 
coupment did not set up a claim 
that the engine and boiler were not 
restored in such condition, and the 
cause was not tried on such theory, 
and defendant’s request to charge 
contained no allusion to the same, a 
contention on appeal that defendant. 
was entitled to recoup damages on 
such ground was of no merit). 

Mo.—State v. Dickman, 124 Mo. A. 
653, 102 SW 44. 

N. D.—Kephart v. Continental Cas- 
ualty Co., 17 N. D. 380, 116 NW 349 
(holding that, where, in an action on 
an accident policy, there was no 
foundation in the pleadings for the 
deduction of unpaid portions of pre- 
miums from the recovery, and no 
such question was presented to or 
passed on by the trial court, the 
same would not be considered:on ap- 


peal). 
Or.—Hall v. O’Connell, 52 Or. 164, 
95 P 717, 96 P 1070 (reimbursement 


for improvements). 
Tenn.—Mechanics’ Sav. Bank, etc., 


Go, vy. Scoggin, (Ch. A.) 52 SW 
718. 
Tex.-—Kempner v. Thompson, 45 


Tex. Civ. A. 267, 100 SW 351; Snrad- 
ley v. State, 23 Tex. Civ. A. 20, 56 
Sw 114, 442. 

Utah.—Salt Lake Inv. Co. v. Fox, 
37 Utah 334, 108 P 1132 (holding 
that, in a suit to quiet title by one 
who had paid taxes on the land, a 
claim that plaintiff should, if given a 
lien for taxes paid, be charged with 
the rents and profits derived from 
the property could not be made for 
the first time on appeal). 


Vt.—Amidown v. Osgood, 24 Vt. 
278, u5se Amp 71: 
Va.—Colston v. Miller, 55 W. 


Ww. 
Va. 490, 47 SE 268. 
97. U. S.—Mesa Market Co. v. 
Crosby, 174 Fed. 96, 98 CCA 70 (hold- 
ing that, where the answer to a cross 


complaint in an action at law plead- | 


ing a counterclaim was merely a gen- 
eral denial, and the issue of fact thus 
joined was tried, submitted to the 
jury, and determined without _objec- 
tion, and without any other defense 
to the counterclaim being suggested, 
the question whether defendant was 
barred by estoppel from maintaining 


APPEAL AND ERROR 


such counterclaim cannot be consid- 
ered for the first time in the appel- 
late court). 

Ark.—Barry-Wehmiller Mach. Co. 
he Thompson, 83 Ark. 283, 104 SW 
13:7. 

Cal.—_McDougald v. Hulet, 132 Cal. 
154, 64 P 278 (holding that, where 
plaintiff allowed the trial court to 
pass on an issue raised by defend- 
ant’s plea of counterclaim without 
objecting that the matter relied on 
was not a proper subject of counter- 
claim, he was estopped from making 
the objection on appeal, the statute 
of limitations having run against 
the counterclaim since the commence- 
ment of the suit). 

Colo.—Rocky Ford First Nat. Bank 
v. Lewis, 57 Colo. 124, 139 P 1102. 
Ro at v. Williams, 79 NW 

La.—Andrews v. Sieh NG 125 La. 
217, 51 S 122 (holding that, where a 
nonresident suing to annul a per- 
sonal judgment rendered through a 
curator ad hoc was met with a de- 
mand in reconvention, made in the 
alternative, for judgment as in the 
original suit, and raised the issue 
whether such demand disclosed a 
cause of action and could be made in 
the alternative, he could not on ap- 
peal raise the question that, having 
gone into court solely for having an 
illegal judgment so declared, he did 
not subject himself to the jurisdic- 
tion for any other purpose); Wood- 
ward-Wight v. Engel Land, ete., Co., 
123 La. 1093, 49 S 719 (holding that, 
where a seller of machinery sued for 
the balance on the price and was met 
by a reconvention on the ground 
that the machinery was defective, 
such demand would not be dismissed 
on objection urged for the first time 
on appeal that no tender was made 
of the machinery, but the rights of 
the seller to its return as a condi- 
tion precedent to the return of the 
part of the price paid would be pro- 


tected). 
Minn.—Stensgaard v. St. Paul 
Real Est. Title Ins. Co., 50 Minn. 


429, 52 NW 910, 17 LRA 575 (objec- 
tion that counterclaim was prema- 
ture). 

N. Y.—Hudson River Water Power 
Co. v. Glens Falls Gas Hlectric Light 
©0572 90 App! Div. S513 2985: SNYiSi5 hi¢ 
[rev 41 Misc. 254, 84 NYS 62] (hold- 
ing that an objection on appeal that 
a counterclaim was improper as not 
authorized by Code Civ. Proc. § 495, 
enumerating the grounds of demur- 
rer to a counterclaim, is not avail- 
able where the point was not raised 
by demurrer); Conyngham vy. Shiel, 
20 Mise. 590, 46 NYS 374; Freedman 
v. Dickinson, 85 NYS 333; Sherman v. 
Crosby, 11 Johns. 70. 


Oh.—Fitzgerald v. Cross, 30 Oh. 
St. 444. 
Tex.—Gibson vy. Singer Sewing 


Mach. Co., (Civ. A.) 147 SW 285. 
Meera a v. Hutchins; 27 Vt. 

Va.—Norfolk, ete., (R. Co. v. Pot- 
ter, 110 Va. 427, 66 SE 34 (holding 
that, where defendant in open court 
called attention to its account of set- 
offs theretofore left with the clerk 
with directions to file, and witnesses 
were examined and instruction given 
with respect thereto, and the claim 
was treated by both parties as a 
part of the record, plaintiff could not 
object for the first time on a writ of 
error that the set-offs were not in 
fact in the record,» because not 
marked “Filed” by the clerk). 

Adherence to theory pursued be- 
low see infra § 618. 

98. See also supra § 591. 


99. U. S.—Baker v. Kaisey, 126 


(sCray wie 


the general rule in cases involving the title, owner- 
ship, possession, or right to possession of property, 
real or personal, the courts have frequently refused 
to consider questions raised for the first time in the 
appellate court.°? 
example, in actions to re¢over land or to quiet or 


The rule has been applied, for 


Hed. 1317, 61° CCA’ 303: Helena v..U. 
S., 104 Fed. 113, 48 CCA 429. 
/Ala.—Griffin -v.. Doe; 12) Ala. 733: 
inge v. Murphy, 10 Ala. 885. 

Ark.—Williams v. Bennett, 75 Ark. 
312, 88 SW 600, 112 AmSR 57; Shirey 
v. Clark;“72 Ark. 539, 81 SW. 1057. 

Cal.—White v. Besse, 145 Cal. 223, 
78 P 649; Baum v. Roper, 132 Cal. 
42, 64 P 128; McDonald v. Bear River, 
etc., Water, etc; ‘Co, 13 Cal. 220. 
eee C.—Crandall v. Lynch, 20 App. 

Ill—Woods vy. Soucy, 184 Ill. 568, 
56 NE 1015. 

Iowa.—Orr v. Kenworthy, 143 Iowa 
6, 121 NW 539, 136 AmSR 728; Blu- 
menthal v. Culver, 116 Iowa 326, 89 
NW 1116; Preston v. Peterson, 107 
Iowa 244, 77 NW 864; Wilson v. Rid- 
dick, 100 Iowa 697, 69 NW 1039. 

Ky.—White v. White, 150 Ky. 283, 
150 SW 388 [reh den 151 Ky. 96, 151 
SW 1]; Jones v. American Assoc., 
120 Ky. 413, 86 SW 1111, 27 KyL 
804; Louisville, ete., R. Co. v. Brooks, 
77 SW 6938, 25 KyL, 1307. 
rye eee ee! v. Marshall, 48 Me. 

Mass.—Davis v. Leary, 177 Mass. 
526, 59 NE 191. 

Mich.—Coleman v. Robens, 146 
Mich. 333, 109 NW 420; Brown v. 
O’Donnell, 123 Mich. 100, 81 NW 961; 
Guerold v. Holtz, 103 Mich. 118, 61 
sgn 278; Hyde v. Tenwinkel, 26 Mich. 

Minn.—Bartleson v. Munson, 105 
Minn. 348, 117 NW 512; Piper v. Saw- 
yer, 82 Minn. 474, 85 NW 206. 

Miss.—Shingleur-Johnson vy. Can- 
ton Cotton Warehouse Co., 78 Miss: 
875, 20 S 770, 84 AMSR 655. : 

Mo.—Howell v. Sherwood, 242 Mo. 
513, 147 SW 810; Clark v: McAtee, 
227 Mo. 152, 127 SW 387; Rutter ‘v. 
Carothers, 223 Mo. 631, 122 SW 1056; 
Buxton v. Kroeger, 219 Mo. 224, 117 
SW 1147; Meddis v. Kenney, 176 Mo. 
200, 75 SW 633, 98 AmSR 496; Whit- 
aker v. Whitaker, 175 Mo. 1, 74 SW 
1029; Farrar vy. Midland Electric R. 
Co., 162 Mo. 469, 63 SW 115; Minton 


Ve Steele; | £25 Mow 8128 BSW 4tor 
Walker v. Owen, 79 Mo. 563; Cor- 
nelius v. Grant, 8 Mo. 59: Stark v. 


Kirkley, 129 Mo. A. 353, 108 SW 625. 

Nebr.—Miner v. Morgan, 83 Nebr. 
400, 119 NW 781; Jewett v. Black, 60 
Nebr. 173, 82 NW 875. 

Nev.—Round Mountain Min. Co. v. 
Round Mountain Sphinx Min. Co., 36 
Nev. 543, 138 P 71 [rev reh 35 Nev. 
es 129 P 308, and reh den 141 P 


N. J.—Courter v. Pierson, 72 N. J. 
L. 393, 61 A 81; Durant v. Palmer, 29 
INS, Ja Lay 544s 


N. Y.—vValentine v. Long Island 
R. Co., 187 N. Y. 121, 79 NE 849 [rev 
102" App.’ Div. }419" 92 YNiVS 645q4 
Mosselman v. Caen, 34 Barb. 66, 21 
HowPr 248. ; 

Okl1.—Will T. Little Co. v. Burn- 
ham, 5_Okl. 283, 49 P 66. 

Pa.—In re McCorkle, 184 Pa. 626, 
39 A 545; Snevily v. Egle, 1 Watts 


& S. 480. ; 

S. C.—Gordon y. Saunders, 7 S. GC 
Eq. 151. 

S. D.—Gibson v, Pekarek, 25 S. D. 
281. D276. IN We--507 Miafkerehi 27) Sam: 
423, 181 NW 728]; McPherson vi 
Julius, 17 Sy DANO si) 95.5 INWil428e 


Deindorfer v. Bachmor, 12 S. D. 285, 
81 NW 297. 

Tenn—Precious Blood Soe. vy. El- 
sythe, 102 Tenn. 40, 50 SW 759; Hale 
v. Morgan, (Ch. A.)°63 SW 506; Davis 
v. Ross, (Ch. A.) 50 SW 650. 

Tex.—Thompson vy. Cobb, 95 Tex. 
140, 65 SW 1090, 98 AmSR 820; Oar 
v. Davis, (Civ. A.) 1385 SW 710; Whit- 
aker v. Farris, 45 Tex. Civ. A. 378; 
101 SW 456; Samuel Cupples Wood- 
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try title thereto; to establish a boundary line;? for 
partition ;* of forcible entry and unlawful detainer ;* 


en-Ware Co. v. Hill, 


(Civ. A.) 59 SW 
218; Pope v. Riggs, 
306. 


(Civ. A.) 43 SW 


Utah.—Kunkel v. Utah Lumber Co., 
29 Utah 13, 81 P 897, 4 AnnCas 187. 
V Bean v. Atkins, 89 A 643. 

v. Blythe, 3 


Va.—Brockenbrough 
Leigh (30 Va.) 619. 

Wash.—Palouse City Christ Church 
v. Beach, 7 Wash. 65, 33 P 10538. 

Wis. —Bell v. Anderson, 74 Wis. 
638, 43 NW 666; Bogert v. ‘Phelps, 14 
Wis. 88. 

[a] Question precluded by agree- 
ment.—An assignment of error rais- 
ing the point that appellants were 
innocent locators and purchasers of 
certain land in dispute will not be 
considered, where the record con- 
tains an agreement between the 
parties that the question of title is 
not involved in the suit, but that its 
purpose is merely to fix the location 
of the lines and corners of the land 
involved on the ground. Ealiyy ve 
Darrah, (Tex. Civ. A.) 59 SW 815. 

[b] Question sufficiently raised 
below.— But where each _ party 
claimed to be the owner of land as 
described in a grant from the state 
to plaintiff city, and plaintiff argued 
that, by reason of the great size and 
peculiar location of the grant, de- 
fendant could not have acquired the 
title from plaintiff as was claimed by 
defendant, and the superior’ court 
based its findings and decree on a 
certain assumption as to the size and 
location of the grant, it was held 
that the supreme court would deter- 
mine the size and location of said 
grant, although it was not a matter 
at issue between. the parties when 
the case was tried before the supe- 
rior court. Oakland v. Oakland Wa- 
ter-Front Co., 118 Cal. 160, 50 P 277. 

1. U. S—Baker v. Kaiser, 126 Fed. 
317, 61 CCA 308 (holding that, where 
the only question controverted, on 
the trial of an action of ejectment, 
was the validity of a tax deed under 
which defendants claimed, which was 
sustained by the court, the _ suffi- 
ciency of plaintiff’s title, except for 
such deed, being assumed, an appel- 
late court would not affirm the judg- 
ment on.the ground, asserted in that 
Jcourt for the first time, that an ab- 
stract of title introduced in evidence 
by stipulation to prove plaintiff's 
title failed to show that a trustee 
had power to execute one of the 
deeds through which plaintiff claimed, 
the question being one which could 
have been definitely determined if it 
had been raised in the trial court). 


Ala.—Bolen v. Hoven, 143 Ala. 
652, 39 S 379. 
Ark. —Keller v. Whittington, 106 


Ark. 525, 153 SW 808; Williams v. 
Bennett, 75 Ark. 312, 88 SW 600, 112 
AmSR 57; Shirey v. Clark, 72 Ark. 
BO OL SW 1057. 

Cal.—Baum v. Roper, 132 Cal. 42, 
64 P 128 (holding that, where plain- 
tiff in ejectment claimed title under 

a sale made by order of the probate 
aoa to pay the debts of a deceased 
person, the objection that the peti- 
tion for the sale was defective, in 
that it failed to state the condition 
of the property, could not be raised 
for the first time on appeal). 

D. C.—Crandall v. Lynch, 20 App. 
73 (holding that, where, in eject- 
ment, on the question of title from 
a common source, the question of the 
identity, of certain parties was not 


raised in the lower court, it could 
not be raised on appeal). 
Ill.—Woods vy. Soucy, 184 Ill. 568, 


56 NE 1015 (holding that defendant 
in ejectment could not urge on ap- 
peal that the lease under which 
plaintiff claimed: title was invalid, 
where no objection to the lease had 
been made below). 


Mich.—Brown v. O’Donnell, 123 
Mich. 100, 81 NW 961. See also 
Rausch v. Briefer, 138 Mich. 284, 
101 NW 523. 


APPEAL AND ERROR 


Minn.—Piper y. Sawyer, 82 Minn. 
474, 85 NW 206 

Mo.—South Missouri Pine Lumber 
Co. v. Carroll, 255 Mo. 357, 164 SW 
599 (holding that, in an action to 
quiet title, defendants cannot urge, 
on appeal, that the tax deed through 
which plaintiffs claim was void, be- 
cause of the grossly inadequate price 
for which the land was sold, where 
that ground was not pleaded, ‘and the 
case was not tried on that theory); 
Howell v. Sherwood, 242 Mo. 513, 147 
SW 810; Clark v. McAtee, 227 Mo. 
152, 127 SW 37 (holding that, where 
the’ issue in ejectment was confined 
to the location of a boundary line 
between the parties, and there was 
no question of ownership raised at 
the trial, the defeated party could 
not, for the first time on appeal, 
raise the point that the successful 
party did not show a legal paper 
title to the land in question); Rutter 
v. Carothers, 223 Mo. 631, 122 SW 
1056; Meddis v. Kenney, 176 Mo. 200, 
75 SW 633, 98 AmSR 496. 

Nebr.—Miner v. Morgan, 83 Nebr. 


400, 119 NW 781. 
S. D.—McPherson v. Julius, 17 8S. 
D. 98, 95 NW 428 (holding that, 


where, in an action to quiet title toa 
mining claim, defendants’ pleaded 
title by virtue of a particular loca- 
tion, and the answer was not amend- 
ed, and no motion to amend was 
made in the trial court, defendants 
were not entitled, for the first time 
on appeal, to claim the ground in con- 
troversy under another location). 

Tenn.—Hale v. Morgan, (Ch. A.) 
63 SW 506. 

Tex.—Thompson v. Cobb, 95 Tex. 
140, 65 SW 1090, 93 AmSR 820; Le 
Blane Vv. Jackson, (Civ. A.) 161 SW 
60; Ryle v. Davidson, (Civ. A.) 116 
SW 823; Whitaker v. Farris, 45 Tex. 
Civ. A. 378, 101 SW 456; Samuel 
Cupples Wooden-Ware Co. v. Hill, 
(Civ. A.) 59eSWirsls: 

And see cases infra this section 
text and note 2 et seq 

[a] Question fiveivad and pre- 
sented below.—But, where, in a suit 
by a husband to quiet the title to 
land which his wife had held, a coun- 
terclaim was interposed by defend- 
ant for the remainder after the home- 
stead life estate in the husband, the 
husband’s right, as her heir, to an 
undivided one sixth of the remainder 
was necessarily involved, so that it 
was error to give defendant the en- 
tire remainder. Hays v. Marsh, 123 
Iowa 81, 98 NW 604. 

{b] Tenancy in common.—Where, 
on a trial in ejectment, defendant 
claimed that plaintiff had no title, he 
cannot on appeal complain because 
the trial court failed to determine 
whether the parties to the action 
were tenants in common, no such 
question having been raised. Minton 
v. Steele, 125 Mo. 181, 28 SW 746. 

[c] Conveyance after commence- 
ment of suit.—(1) An objection that 
the complainant in an ejectment suit 
had lost her right in the action by 
conveying her interest in the prop- 
erty after the institution of the suit 
could not be urged, where such ob- 
jection was not set up in the answer, 
and the record did not show whether 
such deed had been delivered and 
was. effective. Hale v. Morgan, 
(Tenn. Ch. A.) 68 SW 506. (2) And 
on the other hand, where the state- 
ment of facts in trespass to try title 
showed that plaintiff's deed was not 
made until long after the commence- 
ment of the suit, but there were 
other facts in the statement which 
made it probable that the statement 
as to the date of the deed was an 
error, and the attention of the trial 
court was never called to the mat- 
ter, it was held that, as a recovery of 
title upon a deed executed after the 
institution of suit is not fundamen- 
tally erroneous, unless defendant 
urges objections thereto at the prop- 
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to enforce contracts concerning land;° to enforce a 
mechaniec’s lien;® for injury to real property ;* for 


er time, he would be considered to 
have waived the objection. Pope v. 
Riggs, (Tex. Civ. A.) 43 SW 306. 

{d] Judgment on demurrer.—But 
where plaintiff sued to recover pos- 
session of a lot, and in response to a 
demand filed a bill of particulars 
which showed that he had lost title 
to part of the lot by a tax foreclos- 
ure sale, whereupon defendants de- 
murred to the complaint and the de- 
murrer was sustained, it was held 
that plaintiff's failure to call the 
lower court’s attention to the fact 
that the tax foreclosure did not in- 
clude the whole lot did not, in the 
absence of actual deceit on his part, 
preclude him from obtaining a -re- 
versal of the judgment. Morrison v. 
Berlin, 37 Wash. 600, 79 P 1114. 

2. Coleman v. Robens, 146 Mich. 
333, 109 NW 420: 

(Tex. Civ. <A.) 


3. Oar v. Davis, 
135 SW 710. 

4. Bartleson v. Munson, 165 Minn. 
348, 117 NW 512 (holding that where, 
although defendant in forcible entry 
and unlawful detainer was not in 
possession when the action was com: 
menced, he did enter into possession 
on the day after its commencement, 
and was in possession on the return 
day, and appeared and admitted the 
allegations of the complaint respect- 
ing his possession, and after the 
transfer of the case to the district 
court he remained in possession, and 
asserted and offered evidence to show 
his ownership of the property and. 
his right to possession thereof, he . 
could not, on appeal, be heard to con- 
tend that the proceedings were in- 
valid and ineffective because he was 
not in actual possession when they 
were commenced). 

[a] Sufficiency of notice.—Where 
a suit by a landlord for unlawful de- 
tainer is not brought until six days 
after the service of the notice, and 
the questions litigated involve the 
forfeiture of the lease by the ten- 
ant’s underletting, the question of 
the sufficiency of the notice is mot 
reviewable on appeal. Hepp Wall 
Paper, etc., Co. v. Deahl, 53 Colo. 274, 
125 P 491. . 

5. Iowa.—Wilson v. Riddick, 100 
Iowa 697, 69 NW 1039; Gaughen v. 
Kerr, 99 fowa 214, 68 NW 694. 

Mo.—Walker v. Owen, 79 Mo. 563. 

Nebr.—Jewett v. Black, 60 Nebr. 
173, 82 NW 3875. 

Pa.—Snevily v. Egle, 1 Watts & S. 


480. 

S. C:—Gordon v. Saunders, 7 S. C. 
BG, Lode 

Va.—Brockenbrough vy. Blythe, 3 
Leigh (30 Va.) 619. 

W. Va.—Armstrong v. Maryland 
Coal Co., 67 W. Va. 589, 69 SE 195. 

6. Cornelius v. Grant, 8 Mo. 59; 
Sears v. Wise, 52 App. Div. 118, 64 
NYS 1063. 

[a] After petition in hankruptcy. 
—wWhere a mechanic’s lien is filed on 
the day before the landowner files a 
petition as a voluntary bankrupt, and 
two days before he is adjudged a 
bankrupt, and in a proceeding to en- 
force the lien the trustee in bank- 
ruptcy appears, and the ease is tried, 
and foreclosure of the lien adjudged 
without the trustee’s claiming the 
Jland under Bankr. Act § 67, providing 
that liens obtained through legal 
proceedings four months prior to the 
filing of a petition against a bank- 
rupt shall be deemed void, if the ad- 
judication of bankruptcy is made, the 
trustee, having submitted to the ju- 
risdiction of the lower court without 
claiming the property under the act, 
is bound by its decision, and the 
question as to the effect of the act on 
the lien will not be considered on 
appeal. Sears v. Wise, 52 App. Div. 
118, 64 NYS 10638. 

7. Farrar v. Midland Electric R. 
Co., 162 Mo. 469, 68 SW 115 (holding 
that, where, in an action against a 
railroad company to recover for in- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the diversion of water;® for personal injuries from 
defective premises ;° to foreclose a mortgage and set 
aside a tax deed on the property;'° to rescind or 
cancel a sale and recover possession;'! and to com- 
pel a railroad company to replace a farm crossing 
on land alleged to belong to complainant.’” 


APPEAL AND ERROR 


The 


juries to plaintiff's property by the, (holding that authority of plaintiff 


construction of an embankment, the 
attention of court and counsel was 
directed throughout the trial to the 
question of injury only, the question 
of ownership of the property could 
not be raised for the first time on 
appeal). 

8. McDonald v. Bear River, etc., 
Water, etc, .Co:,, 13. Calwi220- 


Si Durant v. Palmer, 29 N. J. L 
10. Blumenthal  v. Culver, 116 


Iowa 326, 89 NW 1116 (title of mort- 
gagees to enable them to question the 
tax title). : 

11. Evans v. Sharbrough, (Miss.) 
64 S 466; Davis v. Ross, (Tenn. Ch. 
A.) 50 SW 650 (holding that, where 
defendant, in a suit to disaffirm a 
sale of land, made no claim except 
through complainant, and impliedly 
conceded title in the latter by insist- 
ing that he bought the land from 
him, by protesting against a disaf- 
firmance, and by asserting his will- 
ingness to pay the balance due, he 
eould not first complain on appeal 
that complainant’s bill failed to show 
title as required by law); McAfee v. 
Robertson, 43 Tex. 591. 


12), Louisville... .éte.,.0R. Co... iv; 
Brooks, 77 SW 693, 25 KyL 1307. 
13. Ill.—Kingman v. Reinemer, 


166 Ill. 208, 46 NE 786 [aff 58 Ill. A. 
173); Murphy- v.. Smith, 112 Ill. A. 
404. 

Iowa.—Orr v. Kenworthy, 143 Iowa 
6, 121 NW 539, 186 AmSR 728; Dun- 
ning v. Baily, 120 Iowa 729, 95 NW 
248 (holding that, where a conten- 
tion that notes executed to a wife 
constituted a gift to her was first 
made on appeal, in a proceeding to 
garnish the same as the property of 
her husband, it could not be consid- 
ered); Preston v. Peterson, 107 Iowa 
244, 77 NW 864. 


Mass.—Dayis v. Leary, 177 Mass. 
526, 59 NE 191. ’ 
Mich.—Howland v. Caille, 153 


Mich. 349, 116 NW 1079; Guerold v. 
Holtz, 103 Mich. 118, 61 NW 278.. 

Miss.—Shingleur-Johnson v. Can- 
ton Cotton Warehouse Co., 78 Miss. 
875, 20 S 770, 84 AmSR 655. 

N. Y.—vValentine v. Long Island 
Rw Come U8 WNe oy.) 1245, 79" NEF 849 
-[rev 102 App. Div. 419, 92 NYS 
645]; Bernheimer v. Adams, 70 App. 
Dive stl4e JUN MS 938) [aft 175 5N., /Y. 
472 mem, 67 NE 1080 mem]; Hassett 
v. Sanborn, 62 App. Div. 588, 71 NYS 
81 


Okl.—Will T. Little Co. v. Burn- 
ham, 5 Okl. 283, 49 P 66. 

Utah.—Kunkel v. Utah Lumber Co., 
29 Utah 13, 81 P 897, 4 AnnCas 187 
(holding that, where defendant, in 
an action for going on land and re- 
moving a building, did not raise the 
issue below that, having been in; 
duced by fraud to sell the material 
therefor, he had a right to rescind 
and reclaim the material, he could 
not make such claim on appeal). 

Wis.—Bogert v. Phelps, 14 Wis. 88. 

[a] Lransfer on Sunday.—An ob- 
jection to the validity of a transfer 
of property, because made on Sun- 
day,.not presented to the trial court, 
cannot be raised on appeal. Orr v. 
Kenworthy, 143 Iowa 6, 121 NW 539, 
136 AmSR 728. 

[b] Beplevin or other action for 
possession.—The rule applies in ac- 
tions of replevin and other actions 
to recover possession of personal 
property or choses in action. King- 
man y. Reinemer, 166 Ill. 208, 46 NE 
786 ~[afé 58 Tll.-A. 173]: (right of 
plaintiff to maintain replevin); Orr 
v. Kenworthy, 143 Iowa 6, 121 NW 
539, 136 AmSR 728; Preston v. Pe- 
terson, 107 Iowa 244, 77 NW 864 


to take an assignment cannot be 
questioned for the first time on ap- 
peal, in an action to recover the as- 
signed property); Guerold v. Holtz, 
103 Mich. 118, 61 NW 278 (holding 
that, where, in replevin by one of 
two partners as successor of the firm 
for a piano sold to defendant under 
a contract reserving title in the firm 
until the purchase price should be 
paid, no question was raised by de- 


fendant on the trial or on his motion] 


for a new trial as to the right of 
plaintiff to recover because of his 
failure to prove an assignment to 
him of the contract; such question 
could not be considered on appeal); 
Shingleur-Johnson v. Canton Cotton 
Warehouse Co., 78 Miss. 875, 20 S 
770, 84 AmSR 655 (holding that, 
where a bailor transferred warehouse 
receipts to plaintiff for the purpose 
of passing title to the property, but 
failed to indorse them, and such ob- 
jection to the receipts was not made 
in the trial court, in an action by 
plaintiff to recover the goods from 
the warehouseman, it would not be 
considered on appeal); Bright v. Mil- 
ler, 95 Mo. A. 270, 68 SW 1061 (hold- 
ing that the question whether plain- 
tiff in replevin was grossly negli- 
gent in permitting a third party to 
sell to defendant, as his own, the 
property in controversy; which plain- 
tiff claimed belonged to him, not hav- 
ing been raised by the instructions 
in the lower court, could not be con- 
sidered by the appellate court); 
Bernheimer v. Adams, 70 App. Div. 
DA ory NPWS io) diait, leis INE Yama Aude 
mem, 67 NE 1080 mem] (right to re- 
move trade fixtures); Hassett v. San- 
born, 62 App. Div. 588, 71 NYS 81 
(holding that, where, in an action to 
recover possession of a horse, de- 
fendant claimed possession under an 
agreement with plaintiff’s bailee, such 
possession could not be justified by 
a claim of a lien, when no such claim 
was pleaded or made on the trial); 
Will T. Little Co. v. Burnham, 5 Okl. 
283, 49 P 66 (replevin by holder of 
chattel mortgage against prior mort- 
gagee; claim by defendant on appeal 
as pledgee). 

[c] Action for conversion.—(1) 
The rule also applies in an action for 
conversion. Davis v. Leary, 177 
Mass. 526, 59 NE 191; Valentine v. 
Long: Island R. Co., 187 Ni, Y. 121, 79 
NE 849 [rev 102 App. Div. 419, 92 
NYS 645]; Bogert v. Phelps, 14 Wis. 
88. (2) The question of abandon- 
ment of an attachment by. leaving 
the property in the hands of the 
debtor, not having been raised below, 
will not be considered on appeal in 
an action for its conversion. Davis 
v. Leary, 177 Mass. 526, 59 NE 191. 

14. U. S.—Helena v. U. S., 104 
Fed. 113, 43 CCA 429 (holding that, 
where a petition for a writ of man- 
damus to compel a municipal corpo- 
ration to pay a judgment against it 
alleged that petitioner was the owner 
of the judgment, and neither the 
sufficiency nor the truth of such alle- 
gation was challenged in the trial 
court, the question of petitioner’s 
title could not be raised in the ap- 
pellate court on a writ of error). 

Cal.—Brady v. Ranch Min. Co., 7 
Cal. A. 182, 94 P 85 (holding that, in 
an action on an assigned claim, ob- 
jections that the signatures to the 
alleged assignment were not proved, 


and that the paper was not an as-|, 


signment but a mere request to de- 
fendant to pay the amount of the 
claim, could not be made for the first 
time on appeal). 
Colo.—Sellers v. Floyd, 24 Colo. 
484, 52 P 674 [aff 7 Colo. A. 498, 44 
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rule also applies in actions involving the ownership, 
possession, or right to possession of personal prop- 
erty, including the ownership of the note or other 
chose in action in suit." 
where the question was as to the validity or effect 
of a deed, mortgage, or other conveyance;*® as to 


And it has been applied 


P 373] (holding that, where a cross 
petitioner was permitted, by stipula- 
tion, to amend his cross bill by set- 
ting up ownership of a judgment 
against the property in suit, and an 
answer was filed thereto, and such 
ownership was one of the issues sub- 
mitted to-the court, the cross peti- 
tioner’s title to the property, obtained 
by a sale under the judgment, could 
not be questioned because he pur- 
chased the judgment after suit had 
been brought). 

Ga.—Maryland Fidelity, ete., Co. v. 
Nisbet, 119 Ga. 316, 46 SH 444, 

Ill.—Murphy v. Smith, 112 Ill. A. 
404 (holding that the question of au- 
thority to make an assignment to 
plaintiff of a note in suit must be 
raised in the trial court, and cannot 
be raised for the first time on ap- 
peal). 

Iowa.—Preston vy. Peterson, 107 
Iowa 244, 77 NW 864 (authority to 
take assignment of book accounts). 

Mich.—Howland v. CaiNe, 153 
Mich. 349, 116 NW 1079 (invalidity of 
assignment under which plaintiff 
obtained claim); Hyde v. Tenwinkel, 
26 Mich. 93 (holding that, where the 
indorsement of a prior holder of the 
note in suit was not proved on the 
trial, but the note was admitted in 
evidence without objection, and no 
question was specifically raised be- 
low as to the title of plaintiff, de- 
fendant would not be allowed, on er- 
ror, to raise that question upon the 
refusal to charge’ simply that the 
evidence was insufficient to entitle 
plaintiff to recover, since such a 
course of action amounted to a waiv- 
er of all right to controvert the fact 
of transfer of the note to plaintiff 
in regular course). 

Mo.—Dickey v. Porter, 203 Mo. 1, 
101 SW 586 (holding that, where, in 
an action on a special tax bill, de- 
fendants did not object when the bill 
was offered in evidence that the con- 
tract under which plaintiff acquired 
it from the original holder was usu- 


‘rious, and did not plead or ask a dee- 


laration of law that it was usurious, 
the objection could not be determined 
on appeal, since Rev. St. [1899] § 864 
[Annot. St. (1906) p 8081] prohibits 
the supreme court from regarding 
any exceptions except such as have 
been expressly decided by the trial 
court); Pratt v. Conway, 148 Mo. 291, 
49 SW 1028, 71 AmSR 602. 

N. J.—Courter v. Pierson, 72 N. J. 
L. 393, 61 A 81 (validity of assign- 
ment of demand to plaintiff). 

[a] Recovery for usees.—Assign- 
ments of error alleging that the court 
erred in directing a verdict for plain- 
tiff, so far as a named usee was con- 
cerned, are without merit, where 
there was nothing in the defense set 
up which would prevent a recovery 
by plaintiff for the benefit of such 
usee. Maryland Fidelity, ete., Co. v. 
Nisbet, 119 Ga. 316, 46 SE 444, 

15. Ala.—Griffin v. Doe, 12 Ala. 
783 (holding that it could not be 
urged for the first time on appeal 
that a deed was not proved and re- 
gor Soe within the time prescribed by 
aw). 

Cal.—White v. Besse, 145 Cal. 223, 
78 P 649 (holding that, where a judg- 
ment creditor intervened in an action 
against the sheriff to restrain the 
sale of a wife’s land as that of her 
husband, claiming merely that the 
deed from the husband, under which 
the wife held, was void as to credi- 
tors, he could not, after the filing of 
findings of fact, claim that the deed 
was given as security and thus con- 
stituted a mortgage leaving the 
equitable title in the husband). 

Ind.—Sims y. Smith, 99 Ind. 469, 50 
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bona fide purchase for value;?® as to adverse pos- 
session ;1* one arising out of the possession of prop- 
erty under an unrecorded deed;!* of animus rever- 
tendi arising upon the relinquishment of the pos- 
session of land by the presumptive owner ;’® of com- 
munity property;°° as to existence or validity of 


AmR 99 (holding that, where a com- 
plaint assailed the validity of a deed 
solely on the ground that complain- 
ant was an infant at the time of its 
execution, no question involving the 
validity of the deed by reason of the 
character of its acknowledgment 
could be presented on appeal). 

Kan.—John v. Young, 74 Kan. 865, 
86_P 295. 

Mo.—Howell ‘v. Sherwood, 242 Mo. 
513, 147 SW 810; Buxton v. Kroeger, 
219 Mo. 224, 117 SW 1147 (holding 
that, where, on the trial of a case 
involving the construction of a deed, 
the validity of the deed was not 
questioned, it could not be questioned 
on appeal). 

Pa.—In re McCorkle, 184 Pa. 626, 
39 A 545 (objection that deed was not 
separately acknowledged by wife). 

. D.—Diendorfer vy. Bachmor, 12 
S. D. 285, 81 NW 297 (holding that a 
contention by mortgagees that a 
mortgage was invalid because it was 
executed on land settled on by the 
mortgagors as a homestead under the 
laws of the United States, prior to 
final proof under such law, could not 


be made for the first time on ap- 
peal). 
Tenn.—Precious Blood Soc. vy. El- 


sythe, 102 Tenn. 40, 50 SW 759 (ob- 
jection to validity of deed on ground 
of misnomer of corporation). 

Tex.—Cooper v. Marek, (Civ. A.) 
166 SW 58; Whitaker v. Farris, 45 
Tex. Civ. A. 378, 101 SW 456 (sufh- 
ciency of description in sheriff's 
deed); Pope v. Riggs, (Civ. A.) 43 
SW 306. 

Existence or construction of deed 
see supra § 596. 

{a] Sale under power.—An attack 
on the title of a purchaser of prop- 
erty sold under a power conferred by 
a mortgage cannot be made for the 
first time on appeal, where the point 
was not raised by the pleadings and 
proof in the trial court. Helena First 
Nat. Bank v. Waddell, 74 Ark. 241, 
85 SW 417, 4 AnnCas 818. See also 
Thompson v. Cobb, 95 Tex. 140, 65 
SW 1090, 983 AmSR 820 (holding that 
the defense to an action of trespass 
to try title that the power of sale 
under a trust deed on which plain- 
tiff’s title depended had ceased, the 
claim having become stale from 
lapse of time after default and be- 
fore sale, cannot be first urged on 
appeal). 

{[b]. Tax title—(1) The rule has 
been applied to objections to a tax 
deed or title. Thus a decision in 
favor of a tax deed cannot be re- 
viewed on the ground of insufficiency 
of the description in the deed, where 
such description was not attacked by 
the pleadings. John v. Young, 74 
Kan. 865, 86 P 295. (2) And, where 
one attacking a tax deed did not sub- 
mit to the trial court the fact that 
the deed did not contain the grantee’s 
name, he cannot assert it as a ground 
for reversal on appeal. Vogler v. 
Stark, 75 Kan. 831, 89 P 653. (3) So 
where no objection as to items 
claimed to render a tax title invalid 
was presented to the trial court, its 
finding that the taxes for which the 
land was sold were legal will not be 
disturbed. Gibson v. Pekarek, 25 S. 
D. 281, 126 NW 597, AnnCasi912B 
944. (4) But it has been held that 
on an issue as to the validity of a 
tax title an objection that a tax deed 
did not contain the indorsements spe- 
cifically and expressly required by 
statute, so that it was absolutely 
void under the statute, might be 
made for the first time on appeal, as 
such objection does not go to a mere 
irregularity. McLemore vy. Anderson, 
92 Miss. 42, 43 S 878, 47 S 801. 
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16. 
Tyee Sees O'S WW Lab ales 2K yaa Oar 
Stark vy. Kirkley, 129 Mo. A. 353, 108 
SW 625 (holding that, in an action 
to enforce an equitable mortgage 
against the mortgagor’s purchasers, 
an objection to a defect in the ac- 
knowledgment, as affecting the valid- 
ity of the notice imparted by record- 
ing, was unavailing when first 
raised on appeal, and where the an- 
swer did not show that defendants 
were purchasers in good faith with- 
out notice and for a valuable consid- 
eration, and neither defendant testi- 
fied that he was a purchaser without 
notice of plaintiff’s equities); Ryle v. 
Davidson, (Tex. Civ. A.) 116 SW 823 
(holding that, where, in trespass to 
try title, defendants, although urging 
that their predecessor in title was an 
innocent purchaser for value, did not 
rely on the fact that in the deed there 
was a recital as to payment of value, 
and offered no objection to an in- 
struction that this recital should be 
disregarded, they could not, on ap- 
peal, urge that the recital was evi- 
dence of that fact). 

17. Bolen v. Hoven, 143 Ala. 652, 
39 S 879 (holding that, where it did 
not appear,’ in an action of eject- 
ment, that the record of proceedings 
in the probate court were offered in 
evidence other than as a muniment 
of title, it could not on appeal be 
claimed that it was competent as 
color of title); Shirey v. Clark, 72 
Ark. 539, 81 SW 1057 (holding that 
adverse possession cannot be urged 
on appeal where there was no plea 
thereof in the court below); Coleman 
v. Robens, 146 Mich. 333, 109 NW 420 
(holding that, where, in ejectment to 
establish a boundary line, plaintiff 
disclaimed any claim of adverse pos- 
session at the trial, he was not en- 
titled to make such claim on ap- 
peal); Dennis vy. Dennis, 119 Mich. 
380, 78 NW 333 (holding that a claim 
of title by limitation will not be con- 
sidered, when made for the first time 
on appeal, where complainants’ bill 
makes no claim to adverse posses- 
sion, and there is nothing in the rec- 
ord indicating a trial on that the- 
ory); Rutter v. Carothers, 223 Mo. 
631, 122 SW 1056. 


°18. Inge v. Murphy, 10 Ala. 885. 
19. _Mc@all v. Doe, 17 Ala. 5338. 
20. McAfee v. Robertson, 43 Tex. 


591; Christ Church v. Beach, 7 Wash. 
Cores oe LObSs 

21. Cal.—In re Young, 123 Cal. 
337, 55 P 1011 (holding that, where 
a petition for distribution of a wife’s 
estate alleged the declaration by the 
wife of a homestead out of her sep- 
arate estate, and contestants did not 
deny the allegation, and by a decree 
of the probate court the homestead 
was set aside to the husband, con- 
testants could not, on appeal, ques- 
tion the validity of the homestead, 
as no issue was joined thereon in the 
court below). 

Ill.—Gliatto v. Dobritz, 182 Tll. A. 
437 (holding that a contention that 
property is exempt from execution as 
a homestead will not be considered, 
when not raised in the court below). 

Iowa.—Wilson v. Riddick, 100 Iowa 
697, 69 NW 1039 (holding that, on 
appeal from a decree against a ven- 
dor for specific performance, the ven- 
dor could not first object that the 
land to be conveyed was his home- 
stead, and that his wife did not sign 
the contract for conveyance). 

Nebr.—Miner v. Morgan, 83 Nebr. 
400, 119 NW 781 (holding that on 
appeal, in a suit to quiet title against 
a widow, her homestead interest 
could not be considered, where 
neither pleading nor proof showed 
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a homestead, or the validity of a conveyance 
thereof ;*! the validity of an execution, foreclosure, 
or other judicial sale;?? the validity or effect of a 
dedication;* the title to or right to remove fix- 
tures ;°* estoppel to deny plaintiff’s title;?® whether 
a person obtaining property by false pretenses was 


that the premises had ever been 
claimed as such). 

Or.—Sears v. Davis, 40 Or. 236, 66 
P 913 (holding that, in an action to 
set aside a conveyance from husband 
to wife as in fraud of creditors, the 
objection that the property was a 
homestead and not subject to sale 
under execution ‘could not be first 
made on appeal). 

123 


And see Brown vy. 
Mich. 100, 81 NW 961. 

22. Brown v. O’Donnell, 123 Mich. 
100, 81 NW 961 (holding that the 
question whether a sale under execu- 
tion of two tracts as one parcel was 
void because one of the tracts was a 
homestead, not having been raised in 
the trial court, could not be consid- 
ered on appeal); Piper v. Sawyer, 82 
Minn. 474, 85 NW 206 (holding that, 
where, in an action to recover land, 
plaintiff’s title depended upon a 
mortgage foreclosure sale, and it ap- 
peared that in the action to foreclose 
one of the parties defendant was de- 
scribed by his full name in the plead- 
ings, but only by his initials in the 
report of sale and order of confirma- 
tion, it could not be contended for 
the first time on appeal that the re- 
port and order were invalid). 

[a] Administrator’s sale.—An ob- 
jection that a notice of an adminis- 
trator’s sale of decedent’s real estate 
to pay debts, under which plaintiff 
in ejectment claims, was not pub- 
lished for the requisite period of 
time cannot be made for the first 
time on appeal. Meddis v. Kenney, 
136 Mo. 200, 75 SW 6338, 98 AmSR 

[b] In a suit to recover real es- 
tate sold under an attachment al- 
leged to have been invalid, an objec- 
tion that the bond for the sale was 
improper, because the plaintiff was 
dead at the time of the sale, cannot 
be made for the first time on appeal. 
Williams v. Bennett, 75 Ark. 312, 88 
SW 600, 112 AmSR 57. 

23. North Chillicothe v. Burr, 185 
Til. 322, 57 NE 32 (holding that, 
where an objection that it did not 
appear that the person who certified 
to a plat dedicating grounds to a 
city was a surveyor was not made in 
the lower court, it could not be urged 
on appeal). 

24. Valentine vy. Long Island R. 
Co., 187 N. Y. 121, 79 NE 849 [rev on 
other grounds 102 App. Div. 419, 92 
NYS 645] (holding that, where, in an 
action for conversion of railroad 
iron, plaintiff failed to raise the 
question at the trial that the rails 
passed to him as a part of the realty 
on which they were laid, and took no 
exception presenting such question, 
it was unavailable on appeal); Bern- 
heimer v. Adams, 70 App. Div. 114, 
v5 NYS Osi fatiivowN, Yeu 472) mens 
67 NE 1080 mem] (holding that, 
where a landlord did not object to the 
removal by the mortgagee of the 
tenant of trade fixtures installed by 
the latter, on the ground that they 
became part of the realty by reason 
of the act of the tenant in accepting 
a lease of the property without re- 
serving the right to remove the fix 
tures, but objected to the removal on 
other grounds, he was estopped from 
first urging such objection on appeal 
from a judgment in replevin against 
him, and in favor of the mortgagee). 

25. Valentine v. Long Island R. 
Co., 187 N. Y. 121, 79 NE 849 [rev 
on, other grounds 102 App. Div. 419, 
92 NYS 645] (holding that, where, in 
an action for conversion of iron, de- 
fendant was permitted not only to 
plead its own title without objec- 
tion, but to prove it on the trial, 
plaintiff was not entitled to object, 


O’Donnell, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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guilty of a felony so that he could not impart, to an 
innocent purchaser, a title against the former own- 
er;°° whether certain acts constitute an assertion of 
ownership;*" and whether plaintiff’s title under a 
foreign bankrupt act was one which the court should 
respect.?8 ; 

[§ 613] h. Controversies Relating to Public 
Lands. In proceedings relating to public lands it 
has been held that thé objection that the grant was 
fictitious,”® or that the receiver took part with the 
register in the hearing and decision in the land 
office,°° will not be considered, if made for the first 
time in the United States supreme court. And any 
question as to the priority of a location on public 
lands, which was not, made in the lower court, can- 
not be raised on appeal.2+ Fraud in procuring a 
mining patent cannot be urged for the first time on 
appeal.*? 

[§ 614] i. Questions as to Mechanics’ Liens. 
The general rule that questions not presented and 
urged in the lower court will not be considered when 
urged on appeal has often been applied in actions or 
proceedings to enforce mechanics’ liens.2? The rule 
applies to questions of priority,?+ and to the objec- 
tion, made for the first time on appeal, that a claim 
of a mechaniec’s lien was not made in good faith;*° 
and it has been applied even where errors were ap- 
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parent on the record.*® But the appellate court must 
consider questions which must necessarily have been 
determined by the lower court in order to render 
the judgment or decree appealed from.%* 

[§ 615] j. Existence and Validity of Trust. 
Where a case is submitted on the question of fact 
as to whether a trust was in fact created, the ques- 
tion as to the validity of the trust, if created, can- 
not be raised for the first time on appeal.?® But it 
has been held that a finding that a certain person 
to whom a tax title has been conveyed is the owner 
in fee of the land in controversy is an indirect find- 
ing that there is no trust relation between him and 
the holder of the legal title, and such finding, hav- 
ing been assigned as error, is sufficient to present 
for review the question whether such person held 
as trustee.%° 

[§ 616] k. Questions as to Special Assessments. 
The general rule has also been applied to defenses 
and objections urged for the first time on appeal in 
proceedings to enforce special assessments for mu- 
nicipal improvements,*? and in an action to vacate 
such an assessment.*+ : 

[§ 617] 1. Incidental and Collateral Matters 
The general rule also applies to questions as to in- 
cidental and collateral matters,*? such as questions 
as to the right to or amount of costs *° or attorney’s 


on appeal, that defendant, having ac- 
eepted the iron for transportation as 
a common carrier, was estopped to 
deny plaintiff’s title). 

Pelaats Abbott v. Marshall, 48 Me. 

27. Bell v. Anderson, 74 Wis. 638, 
43 NW 666. 

28. Mosselman v. Caen, 34 Barb. 
«N. Y.) 66, 21 HowPr 248. 

295 U Si ve Larkine 8 How. ¢U: 
S.) 557, 15 L. ed. 485. 

30. Carr v. Fife, 156 U. S. 494, 15 
SCt 427, 39 L. ed. 508. 

31. McPherson v. Julius, 17 S. D. 
98, 95 NW 428; Dowdle vy. Cornue, 9 
S. D. 126, 68 NW 194. 

32. Round Mountain Min. Co. v. 
Round Mountain Sphinx Min. Co., 36 
Nev. 543, 138 P 71 [rev reh 35 Nev. 
392, 129 P 308, and reh den 141 P 
849 


fg Ark.—Whitcomb v. Gans, 90 
Ark. 469, 119 SW 676 (holding that, 
on appeal, in a proceeding to enforce 
a mechanic’s lien, from a judgment 
holding defendant’s property not sub- 
ject to a lien for material furnished 
by plaintiff, a contention by defend- 
ant that the judgment should be sus- 
tained, because it did not affirma- 
tively appear in the record that 
plaintiff gave notice to defendant, in 
accordance with the requirements of 
the statute, of his intention to avail 
himself of the benefits of the lien, 
could not be raised, where the ques- 
tion was not raised in the pleadings, 
and the court below did not pass 
on it). 

Ill. Boyer v. Keller, 258 Ill. 106, 
101 NE 2387. 

Mo.—Cornelius v. Grant, 8 Mo. 59 
(holding that a defense to a me- 
chanic’s lien suit, that there was no 
evidence that defendants were the 
owners or possessors of the property 
on which the work was done, if not 
raised in the lower court, cannot be 
urged on appeal). 

Mont.—McGlauflin v. Wormser, 28 
Mont. ‘177, ‘72 P 428. 

N. Y.—Romeo vy. Yonkers, 126 App. 
DivweAO2 tt Oe NIMS A724 slate 196 INES ye 
546 mem, 89 NE 1111 mem] _ (hold- 
ing that, where, in a proceeding to 
foreclose a mechanic’s lien, there was 
no evidence as to when the action 
was begun, and the case was tried on 
its merits, without any suggestion 
that the lien had lapsed, it cannot be 
urged, on appeal, that the lien had 
lapsed because the action was not 


begun within three months from the 
time of filing the notice thereof, as 
required by the statute). 

Pa.—Scott v. Scott, 196 Pa. 132, 46 
A 379 (holding that an objection to 
the filing of separate liens against 
different groups of houses and the 
apportionment of the claims against 
the several houses, that ‘“‘the lumber 
was furnished under one ‘contract 
generally and indiscriminately to 
buildings separated from each other 
by a public street,’’ made for the first 
time on appeal, was too late). 

Utah.—Sandberg v. Victor Gold, 
ete., Min. Co., 24 Utah 1, 66 P 360. 

Va.—Osborne vy. Big Stone Gap Col- 
liery Co., 96 Va. 58, 80 SH 446. 

Wash.—James v. Brainard-Jackson, 
64 Wash. 175, 116 BP 633- (defects 
which might have been amended). 

384. Hurley v. Tucker, 128 App. 
Div. 580, 112 NYS 980 [aff 53 Misc. 
464, 105 NYS 162, and aff 198° N. Y. 
534 mem, 92 NE 1087 mem] (hold- 
ing that a claim that a defendant in 
mechanie’s lien proceedings was en- 
titled, as a materialman, to priority 
of lien over contractors and sub- 
contractors, not presented by any 
request or exception in the lower 


court, cannot be considered on ap- 
peal). 
85. Sandberg v. Victor Gold, etc., 


Min. Co., 24 Utah 1, 66 P 360. 

36. Osborne v. Big Stone Gap 
Colliery Co., 96 Va. 58, 30 SE 446 
(holding that, where objections to 
items of a mechanic’s lien could have 
been made and cured by evidence in 
the trial court, they cannot be made 
for the first time on appeal after the 
lien has been presented in the cir- 
cuit court, accepted, and reported by 
a commissioner, whose report was 
confirmed without objection, even 
though the errors are apparent on 
the face of the record). 

Sie Linolaeverewee rd. sLurnes: (Coz 
238 Ill. 210, 87 NE 354 (holding that, 
although, in a mechanic’s lien suit by 
a subcontractor against a contractor 
and a county to enforce a _ lien 
against moneys due the contractor, 
the county did not except to the 
master’s report nor question the su- 
perior court’s decree, on the ground 
that it had not been proved that the 
required notice had been given the 
county officials, the objection might 
be thereafter presented, for the court 
could not rightfully decree that the 
money be paid to the subcontractor 


except upon proof of an enforceable 


lien). 
38. Moses v. Hatch, 21 App. Div. 
468, 47 NYS 554 [aff 163 N. Y. 554 


mem, 57 NE 1118 mem]. ; 

39. Pereles v. Koch, 29 S. D. 245, 
136 NW 251. 

40. Lawrenceville v. Hennessey, 
244 Ill. 464, 91 NE 670 (holding that 
the objection that, for the purpose of 
assessment for a sewer a farm can- 
not be divided, so as to be partly in 
one sewer district and partly in an- 
other, cannot be made for the first 
time on appeal); Hull v. West Chi- 
cago Park Comrs., 185 Ill. 150, 57 NE 
1 (holding that, where the preamble 
to the estimate of the park commis- 
sioners misrecited the date of :the 
ordinance providing for the special 
assessment, but the. petition in a 
proceeding to confirm such assess- 
ment stated the correct date, and no 
objection thereto was made in the 
trial, court, it could not be raised on 
appeal); Chicago, ete., R. Co. v. Ot- 
tumwa, 112 Iowa 300, 83 NW -1074, 
51 LRA 7638 (holding that, where an 
objection that a special assessment 
ordinance was invalid in that it au- 
thorized an assessment based on the 
frontage of the abutting property, 
and not on the benefits conferred, 
was not raised in the trial court, it 
would not be considered on appeal); 
Creekmore v. Central Constr. Co., 157 
Ky. 336, 163 SW 194 (objection to 
ordinance accepting work); Milton v. 
Selvage, 56 SW 13, 21 KyL 1689 (at- 
tack on ordinance for improvement); 
Dickey v. Porter, 203 Mo. 1, 101 SW 
586 (objection to ordinance authoriz- 
ing sewer improvement); Bridewell 
v. Cockrell, 122 Mo. A. 196, 99 SW 22. 

41. Archer v. Mt. Vernon, 171 N. 
Y. 639, 63 NE 714 [dism app 63 App. 
Div. 286, 71 NYS 571] (holding that, 
when an action to vacate a munici- 
pal assessment is tried on the theory 
that the work for which the assess- 
ment was made did not involve a 
change of an established grade, and 
the objection that there was no build- 
ing on plaintiff's land is not raised, 
defendant will not be heard to raise 
such objection on appeal). 

42. See cases in following notes. 

43. Faulkner v. Chandler, 11 Ala, 
725; Jenkins v. Powe, 19 Wash. 113, 
52 P 520. See infra § 786. 

[a] Woid confession of judgment. 
—Even if a confession of judgment, 
otherwise void for insufficiency of 
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fees,** the right to a change of venue, or sufficiency 
of affidavits on application therefor,’ the effect of 
a withdrawal of money paid into court,*® the method 
of making a foreclosure or other judicial sale,*7 or 
the time of notice before the filing of commissioner’s 


report.*® 


[§ 618] 6. Rule as to Adherence to Theory Pur- 
sued Below—a. In General. One of the most impor- 


statement of the indebtedness, could 
be made valid to the extent of the 
costs of suit, itemized in the state- 
ment contained in the confession, no 
such ruling can be made on appeal, 
where the question was not raised in 
the lower court. Woods v. Bryan, 41 
S. C. 74, 18 SE 218, 44 AmSR 688. 

[b] A surety for costs cannot ob- 
ject for the first time on appeal that 
judgment cannot be entered against 
it until the time for taking an appeal 
from the judgment against the plain- 
tiff for costs has passed. Allen v. 
Pendelcksets 31 S. D. 376, 141 NW 

44. Ark.—Des Moines L. Ins. Co. 
v. Clay, 89 Ark, 230, 116 SW 232. 

Iowa.—Hoyt v. Griggs, 146 NW 
745 (holding that, where the payee 
of a note providing for an attorney’s 
fee failed to file the statutory affi- 
davit in the court below, in order to 
have the fee taxed as costs, a motion 
to tax such fee in the supreme court 
will be overruled). 

La.—Swain v. Webre, 106 La. 161, 
80 S 331 (holding that, where no at- 
tempt is made to prove the value of 
attorneys’ fees in the district court, 
they will not be considered on ap- 
peal); Watson’s Tutorship, 51 La. 
Ann. 1641, 26 S 409. 

Pa.—In re Bousquet, 206 Pa. 534, 
56 A 60 (holding that the question of 
compensation and counsel fee of a 
deputy escheator of the common- 
wealth will not be considered on ap- 
peal when not raised below). 

Tex.—BErie City Iron Works v. No- 
ble, (Ciy. A.) 124 SW.:172. 

See also infra § 787. 

[a] A guardian cannot claim at- 
torney’s fees as against his ward for 
the first time on appeal. Watson’s 
Tutorship, 51 La. Ann. 1641, 26 S 
409 


45. Granger’s Union v. Ashe, 12 
Cal. A. 148, 106 P 889 (holding that, 
where an affidavit of merits on an 
application for change of venue was 
drawn, on the theory that the de- 
ponent had employed counsel, and had 
stated the facts to him, and there 
was no intimation below that depo- 
nent was himself an attorney, or 
that he relied on his own judgment, 
his affidavit, otherwise defective for 
failure to show that he had been ad- 
vised by his counsel that he had a 
good defense, could not be sustained 
on appeal on the theory that depo- 
nent, being an attorney, did not need 
to rely on the advice of other coun- 
sel); Quinn vy. Brooklyn Heights R. 
Co., 88 App. Div. 57, 84 NYS 738 
(holding that, where an order for a 
change of venue recited that it was 
granted on the ground of conven- 
jence of witnesses, on appeal from 
that order, questions as to plaintiff's 
removal to the county in which ac- 
tion was brought, solely for the pur- 
pose of bringing the action there, 
were immaterial). 

46. Clarke vy. Cowan, 206 Mass. 
252, 92 NE 474, 138 AmSR 388 (hold- 
ing that, where, in a suit by a sec- 
ond mortgagee to redeem from the 
first mortgage, plaintiff tendered a 
sum of money and paid it into court, 
and the deposit was withdrawn by 
defendant after filing of the mas- 
ter’s report but nearly three weeks 
before entry of the decree on the re- 
port, and the trial court’s attention 
was not called to the withdrawal, so 
that action could be taken thereon, 
the question whether the withdrawal 
should affect the decree entered, 


APPEAL AND ERROR 


NS) en Oe a 


[§§ 617-618 


tant results of the rule that questions which are not 
raised in the court below cannot be raised in the 
appellate court is that a party cannot, when a cause 
is brought up for appellate review, assume an atti- 
tude inconsistent with that taken by him at the 


trial,*® and that the parties are restricted to the 


was not before the court on appeal 
by plaintiff). 

47. Copper Belle Min. Co. v. Cos- 
tello, 11 Ariz. 334, 95 P 94 [reh den 
12 ATiZ. 1057-950 SOsae 

48. Clark v. Clark, 70 W. Va. 428, 
74 SE 234. 

49:>40. Si—Texas, (ete; “RitCo. v, 
Abilene Cotton Oil Co., 204 U. S. 426, 
27 “SCt 350, 529 L: ed. 5653,-9 “AnnCas 
1075. 

Ark.—Chicago,, . ete.,, RR. Co. Nv. 
Whedbee, 106 Ark. 237,.153 SW 86; 
Industrial Mut. Indemn. Co. v. 
Thompson, 83 Ark. 574, 104 SW 200, 
10 LRANS 1064; Hudson vy. Newton, 
83 Ark. 223, 103 SW 170; American 
Mortg. Co. v. Milam, 64 Ark. 305, 42 
SW 417. 

Cal.—Hassell -v. Bunge, 167 Cal. 
365, 139 P 800; Sauer v. Hagle Brew- 
ing Co:,,3,.Cal., A. 127,84 2 425. 

Conn.—Smith y. Ford, §2 Conn. 653, 
74 A 910. 

Ill.—Chicago v. Wildman, 240 IIl. 
215, 88 NE 559; Winnard v. Clinton, 
233 Ill. 320, 84 NE 261; Mitchell v. 
Nelson, 142 Ill. A. 534. 

Ind.—Zeller v. Vinardi, 42 Ind. A. 
232, 85 NE 378. 

Iowa.—Ault v. Hillyard, 138 Iowa 
239, 115 NW 1030; Board of Park 
Comrs. v. Taylor, 133 Iowa 4538, 108 
NW 927. 

La.—Garner v. 118 La. 
184, 42 S 767. 

Md.—Brehm v. Philadelphia, 
R. Co., 114 Md. 302, 79 A 592. 

Mass.—Forbes v. Thorpe, 209 Mass. 
570;,95 NE 955. 

Mich.—Detroit Soc. for Study & 
Prevention of Tuberculosis v. Detroit 
Soc. for Study & Prevention of Tu- 
berculosis, 167 Mich. 102, 132 NW 


Freeman, 


etc., 


547; Nicholson v. Dyer, 45 Mich. 610, 


8 NW 515. 

Minn.—Haslam vy. Minneapolis First 
Nat. Bank, 79 Minn. 1, 81 NW 535. 

Mo.—Behert v. Myers, 240,.Mo. 58, 
144 SW 824; Dougherty v. Gangloff, 
239 Mo. 649, 144 SW 434; Shelton v. 
Franklin, 224 Mo. 342, 123 SW 1084, 
135 AmSR 537; Rutter v. Carothers, 
223 Mo. 631, 122 SW 1056; Stewart v. 
Outhwaite, 141 Mo. 562, 44 SW 326; 
Long v. Long, 141 Mo. 352, 44 SW 
341; Harwood v. Toms, 130 Mo, 225, 
32 SW 666; Knapp y. Knapp, 127 Mo. 
53, 29 SW 885; Harper v. Morse, 114 
Mo. 317, 21 SW 517; Tomlinson v. El- 
lison, 104 Mo. 105, 16 SW 201; Iola 
Portland Cement Co. v. Ullmann, 159 
Mo. A. 235, 140 SW 620; Steele v. 
Johnson, 96 Mo. A. 147, 69 SW 1065; 
Krup v. Corley, 95 Mo. A. 640, 69 
SW 609; Christian Univ. v. Hoffman, 
95 Mo. A. 488, 69 SW 474. 

Mont.—State v. Second Judicial 


Dist, Ct, 42. Mont. 496,113) P «472% 
AnnCas1912B 246. 
Nebr.—Parker v. Knights Tem- 


plars, etc., L. Indemn. Co., 70 Nebr. 
268, 97 NW 281; Commercial State 
Bank y. Ketchum, 1 Nebr. (Unoff.) 
454, 96 NW 614. 

Nev.—Silver Peake Mines v. Second 
Judicial Dist. Ct., 33 Nev. 97, 110 P 
5038, AnnCas1913D 587. 

N. Y.—Moses v. Hatch, 163 N. Y. 
554, 57 NE 1118; McGrath v. Mangels, 
2 Misc. 60, 20 NYS 869; Fay v. Muhl- 
ker, 1 Misc. 321, 20 NYS 671; Howe 
v. Welch, 6 NYS 261. 

Oh.—Coppin v. Hermann, 9 OhS& 
CP. 584, 7 Oh; .N. PB. 6,528. 


@Okl—Herhbert pv. «Wage. 27, Oki; 
674, 117 BP 209. 
Tenn.—Stamper v. Venable, 117 


Tenn. 557, 97 SW 812. 
Tex.—Hord v. Gulf, etc., R. Co., 99 
Tex. 247, 89 SW 404. 


theory on which the cause was prosecuted or de- 
fended in the court below.®® Thus, where both par- 


Utah.—Aaron v. Holmes, 35 Utah 
49, 56, 99 P 450 [quot Cyc]. 

Wash.—Meals y. De Soto Placer 
Min. Co., 33 Wash. 302, 74 P 470. 

Can.—Mylius v. Jackson, 23 Can. S. 
C. 485. . 

Ont.—Macoomb v. Welland, 13 Ont. 
L. 335, 9 OntWR 148; Carside v. 
Webb, 11 OntWR 43. 

See also supra § 589. : 

_ Changing or adding grounds of ob- 
jection see infra § 800. 

50. U. S—San Juan Light, etc., 
Co. v. Requena, 224 U. S. 89, 32 SCt 
399, 56 L. ed. 680; Texas, etc., R. Co. 
v. Abilene Cotton Oil Co., 204 U. S. 
426, 27 SCt 350, 51 L. ed. 553; U.S. 
v. Kettenbach, 208 Fed. 209, 125 CCA 
409; Illinois Cent. R. Co. v. Egan, 203 
Fed, 937, 122 CCA 239; Melton vy. 
Pensacola Bank, etc., Co., 190 Fed. 
126, 111 CCA 166; Bort v. McCutch- 
eon, _ 18ti (Medi? 298i 09" COA 558: 
Hatcher v. Northwestern Nat. Ins. 
Co., 184 Fed. 23, 106 CCA 225; Mis- 
souri, etc., R. Co. v. Wilhoit, 160 Fed. 
440, 87 CCA 401 [rev 6 Ind. T. 534, 
98 SW 341]; Kentucky Vermillion 
Min., ete., Co. v. Norwich Union F. 
Ins. Co., 146 Fed. 695, 77 CCA ‘121; 
Richmond y. Oregon R., etc., Co., 137 
Fed. 848, 70 CCA 3878; Lesser Cotton 
Co. v. St. Louis, ete., R. Co., 114 Fed. 
133, 52 CCA 95; Moon-Anchor Cons. 
Gold Mines v. Hopkins, 111 Fed. 298, 
49 CCA 347; Albany Perforated Wrap- 
ping-Paper Co. v. John Hoberg Co., 
109 Fed. 589, 48 CCA 559; Tuttle yv. 
Claflin, 76 Fed. 227, 22 CCA 138. 

Ala.—Walker v. Gunnels, 66 S 45; 
Milbra_ y. Sloss-Sheffield Steel, etc., 
Co., 182 Ala. 622, 62 S 176, 46 LRANS 
274; McGraw v. Tillery, 178 Ala. 253, 
59 S_ 567; Phillips v. Holmes, 165. 
Ala. 250, 51 S 625; Travis v. Sloss- 
Sheffield Steel Co., 162 Ala. 605, 50 S 
108; Planters’, etc.,. Independent Pack- 
et Co. v. Webb, 156 Ala. 551, 46 S 
977, 16 AnnCas 529; Hardeman v. 
Williams, 43 S 726, 10 LRANS 653; 
Be ORS v. Fies, 4 Ala. A. 580, 58 S 

_Ariz.—Arizona Power Co. vy. Ra- 
eine-Sattley Co., 13. Ariz. 283, 114 P 
Oe rene v. Ryan, 13 Ariz. 120, 108 

Ark.—Jobe v. Urquhart, 102 Ark. 
470, 143 SW 121, AnnCasi1914A 351; 
Brown v. Le May, 101 Ark. 95, 141 
SW_ 759; Industrial Mut. Indemn. Co. 
v. Thompson, 83 Ark. 574, 104 SW 
200, 10.LRANS 1064;.Ward Furni- 
ture Mfg. Co. v. Isbell, 81 Ark. 549, 
99 SW 845; Cook v. Bagnell Timber 
Co., 78 Ark. 47, 94 SW 695, 8 Ann 
Cas 251; Planters’ Mut. Ins. Assoc. 
v. Hamilton, 77 Ark. 27, 90 SW 283, 
7 AnnCas 55; Southern Ins. Co. v. 
Hastings, 64 Ark. 233, 41 SW 1093. 

Cal.—Union Trust, ete., Co. v. Best, 
160. al: 26391116) P37; Miller pve 
Bay Cities Water Co., 157 Cal. 256, 
107 P 115, 27 LRANS 772; Madison 
v. Octave Oil Co., 154 Cal. 768, 99 P 
176; Peck v. Noee, 154 Cal. 351, 97 P 
865; Streator v. Linscott, 153 Cal. 
285, 95 P 42; Spires v. Los Angeles, 
150, Cal. 64, 87 P 1026, 11" AnnCas 
465; French vy. Atlas Milling Co:., 17 
Cal. A... 226, 119. P2086) “Mabry: cv. 
Randolph, 7 Cal. A. 421, 94 P 403; 
Bixby v. Bastady, 4 Cal. A. 527, 88 P 
493; Nishkian v. Chisholm, 2 Cal. A. 


496, 84 P 312. 

Colo.—Dubois vy. Bowles, 55 Colo. 
312, 134 P 112; Doty v. Heiser, 48 
Colo. 490, 111 P 67; Stratton Cripple 
Creek Min., etc., Co. v. Ellison, 42 
Colo. 498, 94 P 308; Tubbs v. Rob- 
erts, 40 Colo. 498, 92 P 220; Vindi- 
eator Cons. Gold Min. Co. v. First- 


which properly followed the report, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and hote number. 
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ties act upon a particular. theory of the cause of ac- | tion, they will not be permitted to depart therefrom 


brook, 36 Colo. 498, 86 P 313, 10 Ann 
Cas 1108; Ortiz v. Hansen, 35 Colo. 
100, 838 P 964; Antlers Park Regent 
Min. Co. v. Cunningham, 29 Colo. 284, 


68 P 226; Rucker v. Omaha, etc., 
Smelting, etc., Co., 18 Colo. A. 487, 
12 P 682; Denver, etc., R. Co. v. 


Pulaski Irr. Ditch Co., 11 Colo. A. 41, 
52 P 224. And’ see Crosby v. Wood- 
bury, 37 Colo. 1,.89 P 34. 

Conn.—Post v. Perkins, 87 Conn. 
70, 86 A 762; New Haven Water Co. 
v. Russell, 86 Conn. 361, 85 A 636; 
Woodbridge Ice Co. vy. Semon Ice 
Cream Corp., 81 Conn. 479, 71 A 577; 
Greist v. Goway, 81 Conn. 351, 71 A 
555; Foote v. Brown, 81 Conn. 218, 
10 A 699; Brethauer v. Schorer, 81 
Conn, 143, 70 A 592; Shaw v. Pope, 
80 Conn, 206, 67 A 495; Foster v. 
Balch, 79 Conn. 449, 65 A 574; Wil- 
liston’ v. Haight, 76 Conn. 497, 57 A 

Fia.—Hartford F. Ins. Co. v. Hol- 
lis, 58 Fla. 268, 50'S. 985;) State -v. 
Seaboard Air Line R. Co., 56 Fla. 
670, 47 S 986; State v. Holmes, 53 
Fla. 226, 44 S 179 (right of party to 
question constitutionality of statute). 

Ga.—Grant v. General Baptist Con- 
vention, 10 Ga. A. 392, 73 SE 422. 

Ida.—McDaniel v. Moore, 19 Ida. 
43, 112 P 317; Fouch v. Bates, 18 Ida. 
374, 110 P 265; McVay’s Est., 14 Ida. 
56, 93 P 28; Kendrick v. Nelson, 13 
Ida. 244, 89 P 755; Miller v. Donovan, 
11 Ida. 545, 83. P 608; Taylor v. Hall, 
SALA. CON ea ee EOE 

Tl.—McEniry WaT oriecCity,, Re Cos, 
254 Ill. 99, 98 NE 227; Gascoigne v. 
Metropolitan West Side R. Co., 239 
Ill. 18, 87 NE 883, 16 AnnCas 115 
{aff 143 Ill. A. 547]; Brimson v. Ar- 
nold, 236 Ill. 495, 86 NE 254; Jones 
v. Supreme Lodge K. H., 236 Ill. 113, 
86 NE 191, 127 AmSR 277; Huston v. 
Newegass, 234 Ill. 285, 84 NE 910; 
Davis v. Illinois Collieries Co., 232 
Ill. 284, 83 NE 836; Butler v. Miller, 
208 Ill. 231, 70 NE 309; Illinois Cent. 
R. Co. v. Heisner, 192 Ill. 571, 61 
NE 656 [aff 93 Ill. A. 469]; Oliver v. 
Oliver, 179 Ill. 9, 53 NH 304; Born- 
stein’ v. Berliner, 170 Ill. A: 519; 
Lanser v. Fidler, 158 Ill. A. 94; Rice 
v. Burgess, 151 Ill. A. 26; Trainer v. 
Johnson, 146 Ill. A. 27; Patton, etc., 
Co. v. Shreve, 134 Tll. A. 271; Lord 
v. Johnson, 120 Ill. A. 55; Stevens v. 
Partridge, 109 Ill. A. 486; Cleveland, 
ete, R. Co. v. Stephens, 74 Ill. A. 
586 [aff 173 Ill. 430, 51 NE 69.]. 

Ind.—Muncie, ete., iDrAactA HCO Ve 
Citizens Gas, etc., Co., 179 ‘Ind. 322, 
100 NE 65; Fairfield Shoe Co. v. 
Olds, 176 Ind. 526, 96 NE 592; Studa- 
baker v. Faylor, 170 Ind. 498, 83 NE 
747, 127 AmSR 397; Odlitic Stone Co. 
v. Ridge, 169 Ind. 639, 83 NE 246; 
Lewis v. Stanley, 148 Ind. 251, 45 NE 
693, 47 NE 677; Crabb v. Orth, 133 
Ind. Ae ee NBS LL: Hendrickson Vv. 
Reed, 126 Ind. 519, "26 NE 205; Mil- 
ler v. Engler, 54 Ind. A. 689, 103 NE 
358; Baldwin v. Siddons, 46 Ind. A. 
313, 90 NE 1055, 92 NE 349; Wabash 
R. Co. v. Reynolds, 41 Ind. A. 678, 84 
NE 992; Tibbet v. Zurbuch, 22 Ind. 
A. 354, 52 NE 815; Tinsley v. Fruits, 
20 Ind. A. 534, 51 NE 111; Cleveland, 
ete.) R. Co. v. ‘De Bolt, 10 Ind. A, 
ie ihe ING DSB Louisville, éte., Re 
Co. v. Hughes, 5 Ind. A. 68, 28 NE 
158 

Ind. T.—Guarantee Gold Bond, etc:, 
Co. v. Edwards, 7 Ind. T. 29%, 104 SW 
624; Swofford Bros. Dry- Goods Co. v. 
Smith-McCord Dry-Goods Co., 1 Ind. 
7T. 314, 37 SW 103. 

Iowa.—Lee v. Coon Rapids Nat. 
Bank, 144 NW 630; State v. Roth, 162 
Towa 638, 144 NW 339, 50 LRANS 
841; Blliott v. Woodbury County, 162 
Towa 473, 1483 NW 826; Ottumwa v. 
Nicholson, 161 Iowa 473, 143 NW 
439; Kinsey v. Norman Mfg. Co:, 254 
Iowa 705, 135 NW 394; Prichard v. 
Woodbury County, 150 Iowa 565, 129 
NW 970; Gable v. Cedar Rapids, 150 
Iowa 108, 129 NW 737; In re Corwith 
First State Bank, 149 Iowa 662, 129 
NW 70; Reints v. Uhlenhopp, 149 


‘Club, 130 Ky. 473, 


Iowa 284, 128 NW 400; Loxtercamp 
v. Lininger Impl. Co., 147 Iowa 29, 
125 NW 830, 33 LRANS 501; Harris 
v. Beebe, 144 Iowa 735, 123 NW 938; 
Steele v. Andrews, 144 Iowa 360, 121 
NW 17; Hartshorn v. Wright County 
Dist. Ct., 142 Iowa 72, 120 NW _ 479; 
Hambro Distilling, etc., Co. v. Price, 
141 Iowa 169, 119 NW 541; Lowery v. 
Lowery, 139 Iowa 3638, 115 NW 1035; 
McDermott v. Mahoney, 139 Iowa 
292, 115 NW 32, 116 NW 788; Conk- 
ling v. Standard Oil Co., 138 Iowa 
596, 116 NW 822; Siemonsma v. Chi- 
cago, etc., R. Co., 137 Iowa 607, 115 
NW 230; Noecker NE Wallingford, 133 
Iowa 605, 111 NW 37; Mahaska Coun- 
ty v. Whitsel, 133 Iowa 335, 110 NW 
614; Himmelman v. Des Moines Ins. 
Co., 132 Iowa 668, 110 NW 155; Spur- 
lin v. Hauser, 109 NW 452 [aff reh 
105 NW 373]; Willis v. Weeks, 129 
Iowa 525, 105 NW 1012; Arrison v. 
Supreme Council M. T., 129 Iowa 303, 
105 NW 580; Overhouser vy. Ameri- 
can Cereal Co., 128 Iowa 580, 105 NW 
113; Bray v. Bray, 128 Iowa 234, 103 
NW 477; Steele v. Crabtree, 128 Iowa 
65, 102 NW 808; Ormsby v. Graham, 
123 Iowa 202, 98 NW 724; Miner 
ROS eae 111 Iowa 725, 82 NW 


Kan.—Peck v. Topeka Merchants’ 
Transfer, etc., Co., 85 Kan. 126, 116 
P 365; Edwards v. Sourbeer, 73 Kan. 
224, 84 P 1033, 73 Kan. 794, 84 P 
1034; Aultman Thrashing, ete., Co. v. 
Knoll, 71 Kan. 109, 79 P 1074; Heaton 
vy. Norton County State Bank, 5 Kan. 
AW 498 47 P15 76s 

Ky.—-Luigart v. Lexington Turf 
113 SW 814; Dodd 
Vv. Pittsburg, etc., ee Cea, 127 Ky. 
762, 106 SW 787, 32 KyL 605, 16 LR 
ANS 898; Thomas Bridges’ Son v. 
Evansville Pressed Brick ‘Co., 105 SW 
946, 32 KyL 292; Orient Ins. Co. v. 
Meers, 92 SW 584, 29 KyL 206; Sehon 
v. Whitt, 92 SW 280, 28 KyL 1222. 

La.—Cunningham v. Penn Bridge 
Co., 131 La. 196, 59 S 119; Andrews 
V.. Sheehy, 1252 Marcie ollisS walo2F 
Rocques v. Freeman, 125 La. 60, 51 
S 68; Gilbert v. Mazerat, 121 La. 35, 
46 S 47; Wisdom v. Bille, 120 La. 700, 
45 S 554. 

Md.—Brehm v. Philadelphia, etc., 
R. Co.; 114) Md. 302, 79) Ay 592. 

Mass.— Hoban v. Dempsey, 217 
166, 104 NE 717, LRAI915A 

; Forbes v. Thorpe, 209 Mass. 
570, 95 NE 955; Bigelow Carpet Co. 
v. Wiggin, 209 Mass. 542, 95 NE 
938; Mountford v. Cunard Steamship 
Co., 202 Mass. 345, 88 NE 782; Price 
v. Rosenberg, 200 Mass. 36, 85 NE 
887; Gilson v. Nesson, 198 Mass. 598, 
84 NE 854, 17 LRANS 1208; Giacomo 
v. New York, etc., R. Co., 196 Mass. 
192, 81 NE 899; Galligan v. Old Col- 
ony St. R. Co., 182 Mass. 211, 65 NE 
48, 

Mich.—Hickey v. Lundy, 168 Mich. 
336, 1384 NW 4; O’Toole v. Ohio Ger- 
man Us sins: Cor, 159) Mich wmslsiiee 123 
NW 795, 24 LRANS 802; Howland v. 
Caille, 153 Mich. 349, 116 NW 1079; 
Gensler v. Nicholas, 151 Mich. 529, 
115 NW 458, 14 AnnCas 452; Slater 
v. Walter, 148 Mich. 650, 112 NW 
682; Coleman v. Robens, 146 Mich. 
333, 109 NW 420; Canton vy. Grinnell, 
138 Mich. 590, 101 NW 811; Vier v. 
Detroit, 111 Mich. 646, 70 NW 139; 
Rivard v. Rivard, 109 Mich. 98, 66 
NW 681, 68 AmSR 566; Roepcke vy. 
Michigan Cent..R. Co., 100 Mich. 541, 
59 NW 243; Kennedy v. McLellan, 76 
Mich. 598, 43 NW 641; Advertiser, 
etc., Co. v. Detroit, 43 Mich. 116, 
NW 72. 

Minn.—Lindquist v. Gibbs, 122 
Minn. 205, 142 NW 156; Ogren v. 
Minneapolis, 121 Minn. 243, 141 NW 
120; Kleis v. Travelers’ Ins. Co., 118 
Minn. 422, 136 NW 1101; Laverne 
Citrus Assoc. v. Great Western R. 
Co., 107 Minn. 94, 119 NW 795; Wes- 
sel v. Gigrich, 106 Minn. 467, 119 NW 
242; Bartleson vy. Munson, 105 Minn. 
348, 117 NW 512; Neff v. Lamm, 99 
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Paul, etc., R. Co., 55 Minn: 192, 56 
NW 752. 

Miss.—Vicksburg Mfg., ete., Co. v. 


J. H. Jaffray Constr. Co., 94 Miss. 
282, 49 S 116; Anderson v. Maxwell, 
94 Miss. 138, 48 S 227; Kennedy v. 
Sanders, 90 Miss. 524, 43 S 913. 
Mo.—Hight v. American Bakery 
Co., 151 SW 776; Paramore vy. Camp- 
bell, 245 Mo. 287, 149 SW 6; O'Hara 
v. Laclede Gas Light Cos "944 Mo. 
395, 148 SW 884 [rev 131 Mo. A. 428, 
110 SW 642]; Jones v. Pulitzer Pub. 
Co., 240 Mo. 200, 144 SW 441; Dough- 
erty v. Gangloff, 239 Mo. 649, 144 SW 
434; Mangold v. Bacon, 237 Mo. 496, 
141 SW 650; Weber vy. Strobel, 236 
Mo. 649, 139. SW 188; Williams v. 
Atchison, ete., R. Co., 233 Mo. 666, 
136 SW 304; King v. St. Louis Union 
Trust Co., 226 Mo. 351, 126 SW 415; 
Brier v. Macon State Exch. Bank, 225 
Mo. 673, 125 SW 469; Hector v. Mann, 
225 Mo. 228, 124 SW 1109; Fulwider 
v. Trenton Gas, etce., Co., 216 Mo. 
582, 116 SW 508; Riggs v. Metropoli- 
tan St. R. CB., 216 Mo. 304, 115 SW 
969; Morrison v. Roehl, 215 Mo. 545, 
114 SW 981; Henry County v. Citi- 
zens’ Bank, 208 Mo. 209, 106 SW 622, 
14 LRANS 1052; Sawyer v. Walker, 
204 Mo. 1338, 102 SW 544; Chinn vy.” 
Naylor, 182 Mo. 583, 81 SW 1109; 
Horgan v. Brady, 155 Mo. 659, 56 SW 
294; Long v. Long, 141 Mo. 352, 44 


SW 341; Minton v. Steele, 125 Mo. 
181, 28 SW 746; John McMenamy 
Inv., ete, Co. v. Stillwell Catering 


Co., 175 Mo. A. 668, 158 SW 427; Rob- 
ertson v. Ackermann, 173 Mo. A. 
103, 155 SW 877; Chestnut v. Kansas 
City,e IL Mot As, 209 Lota Siw Goon 
Donijanovie v. Hartman, 169 Mo. A. 
204, 152 SW 424; Cundiff v. Royal 
Neighbors of America, 162 Mo. A. 117, 
144 SW 128; Leckie v. Bennett, 160 
Mo. A. 145, 141 SW 706; Knapp v. 
Hanley, 153 Mo. A. 169, 182 SW 747; 
Krebs v. Bambrick Bros. Constr. Co., 
144 Mo. A. 649, 129 SW 425; Berger 
v. St. Louis Storage, etc., Co., 136 
Mo. A. 36, 116 SW 444; Farmers’, 
ete., Bank v. Zook, 133 Mo. A. 603, 113 
SW 678; Grimes v. Cole, 183 Mo. A. 
522, 113 SW 685; Union Hlectric 
Light, etc., Co. v. Surgical Supply Co., 
122 Mo. A. 631, 99 SW 804; Cobb v. 
Houston, 117 Mo. A. 645, 94 SW 299; 
Jones v. Habberman, 94 Mo. A. 1, 67 
SW 716; Davis v. Watson, 89 Mo. A. 
15; Huff v. Thurman, 78 Mo. A. 635; 
Guntley v. Staed, 77 Mo. A. 155. 
Mont.— Wallace v.. Weaver, 47 
Mont. 437, 133 P 1099; Molt v. North- 
ern Pac. R. Co., 44 Mont. 471,120 P 
809; Dempster v. Oregon Short Line 
R. Co., 37 Mont. 335, 96 P 717; Vree- 
land v. Edens, 35 Mont. 413, 89 P 735; 
Plymouth Gold Min. Co. v. U. S. Fi- 
delity;) ete.) 4Co:, 1351) Mont, 235, shee 
565, 10 AnnCas 951; Ayotte v. Na- 
deau, 32 Mont. 498, 81. P 145; Durfee 
v. Harper, 22 Mont. 354, 56 P 582; 
eas v. Frank, 21 Mont. 192, 53 P 


Nebr. — Occidental Bldg., etc., 
Assoc. v. Adams, 96 Nebr. 454, 148 
NW 88; Mauzy v. Hinrichs, 89 Nebr. 
280, 131 NW 218; Bothell v. Miller, 
87 Nebr. 835, 128 NW 628; Nielsen vy. 
Central Nebraska Land, ete., Co., 87 
Nebr. 518, 127 NW _ 897; Baker vy. 
Racine-Sattley Co., 86 Nebr. 227, 125 
NW 587; Fruit Dispatch Co. v. Gil- 
insky, 85 Nebr. 475, 123 NW 1018; 
Bankers’ Union of the World v. Fa- 
valora, 73 Nebr. 427, 102 NW 1013; 
Woolworth v. Parker, 57 Nebr. 417, 
77 NW 1090; Norton v. Nebraska L. 
& T. Co., 40 Nebr. 394, 58 NW 953; 
Smith vy Spaulding, 40 Nebr. 339, 58 
NW 95 

N. H A a Hosiery Co.-v. Hodg- 
son, 12) Nw He. 427, 3) Awss2 

N. J.—Berg v. Rapid Motor Ve- 
hicle.Co., V8 Ne S.o de: 24) 75) KAU 933) 
De Raismes v. De Raismes, ll oN ds 
L. 680,60 A. 1133. [aft 70 N. J) te at 
56 A 170]; Cook v. American, ete., 
Gunpowder Co., 70 N. J. L. 65, 56 A 
114; Sensfelder v. Stokes, 69 N. J. L. 


Minn. 115, 108 NW 849; Green v. St.' 86, 54 A 517; Fielders v. North Jer 
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when the case is brought up for appellate review.®! | And the same is 


sey St. R. Co., 68 N. J. L343, 53) A 
404, 54 A 822, 96 AmSR 552, 59 LRA 
455 [rev 67 Ne debe. 1G 50 A 533]; 
Larison v. Polhemus, 39 N. J. Eq. 


308. 

N. M.—Chaves v. Myer, 13 N. M. 
368, 85 P 238, 6 LRANS 793. 

N. Y.—Coleman_v. Clark, 203 N. 
Y. 36, 96 NE 81 Lag 135 App. Div. 
55, 119 NYS 881]; Racine v. Morris, 
201 N. Y. 240, 94 NE 864 cae 136 
App. Div. 467, 121 NYS 146]; Tanen- 
baum y. Federal Match Wor 189 N. Y. 
15, USLeeNEe bGbs, Geneva, etc., Re Cor 
v. New York Cent., etc., Co., 163 
N. Y. 228; 57 NE 498; Sullivan v. 
Dunham, 161 N. Y. 290, 55 NE 923, 
76 AmSR 274, 47 LRA 715 [aff 36 
App. Div. 639, 56 NYS. 1117]; Greene 
vy. Smith, 160 N. Y. 533, 55 NE 210 
[aff 13 App. Div. 459, 43 NYS 6L045 
Snider v. Snider, 160 N. Y. 151; 54 
NE 676 [aff 11 App. Div. 171, 42 NYS 
613]; Singer v. National F. Ins. Co., 
154. App. Div: 783, 139 NYS 375; 
Beattys v. Straiton, 142 App. Div. 
369, 126 NYS 848; Mulligan v. Mc- 
Donald, 135 App. Div. 536, 120 NYS 
522; Gruner v. Ruffner, 134 App. Div. 
837, 119 NYS 942; Taranto v. North 
German Lloyd Steamship Co., 128 
App. Div. 72, 112 NYS 499; Rubin v. 
John C. Gabler Co., 127 App. Div. 
215, CLL DeENYS» 124: Grant. v."' Green 
Cons. Copper Co., 124 App. Div. 833, 
110 NYS 253; Glynn v. New York 
Cent., etc., R. Co., 125 App. Div. 186, 
109 NYS 103; Wright v. Heckert, 115 
App. Div. 580, 100 NYS 979; Tyng v. 
Corporation Trust Co., 104 App. Div. 
486, 93 NYS 928; Boden v. Scholtz, 
101 App. Div. 1, 91 NYS 437; Eckes v. 
Stetler, 98 App. Div. 76, 90 NYS 473; 
Schieck® v. Donohue, 92 App. Div. 
330, “87 “NYS. 2063. Bernheimer v. 
Schmid, 73 App. Div. 484; 77 NYS 
138; Hollister v. Valentine, 69 App. 
Div. 582, 75 NYS 115; Hassett v. San- 
born, 62 App. Div. 588, 71 NYS 81; 
Consolidated Ice Co. v. New York, 
53 App. Div. 260, 65 NYS 912 [aff 166 
N. Y. 92, 59 NE 713]; Ward v. Has- 
brouck, 52 App. Div. '627, 65 NYS 
200 [aff 169 N. Y. 407, 62 NE 434]; 
Rising v. Moreau, 68 Misc. 284, 125 
NYS 249; Erie R. Co. v. Waite, 62 
Misc. 372, 114 NYS 1115; New York 
VesUnion gen. owe sil Misc. 451, 64 
NYS 483; Pease Piano Co. v. Sarles, 
109 NYS 313. 

N. ©.—Graves v. Barrett, 126 N.C. 
267, ae SE 539. 

N. D.—Ugland v. Farmers’, etc., 
State Bank, 23 N. D. 536, 137 NW 572; 
Casey v. Nome First Nat. Bank, 20 
ND: 211, 126 NW LOL; De Laney v. 
Western Stock Cores N. D. 630, 125 
NW 449; Peterson vy. Conlan, 18 N. D. 
205, 119 NW 367; Fifer v. Fifer, 13 
N. D. 20, 28, 99 NW 7638 [cit Cyc]. 

Oh.—Pennsylvania Co. v. Mahoney, 
227 Ohy Cirs Ct... 469,042) Oh Cir.sDee: 
366. 

Okl.—Horne v. Oklahoma_ State 
Bank, 42 Okl. 286, 139 P 992; Rhome 
Milling Co. v. Farmers’, etc., Nat. 
Bank, 40 Okl. 131, 1386 P 1095; Shuler 
Vv. Collins, ZOMOKIS 1269s 6 CE, WSs 
Turley v. Feebeck, 38 Okl. 254, nee P 
889; Coombs v. Cook, SO aOkKLE 326, 129 
P 698; Smith v. Colson, 31 Okl. 703, 
123 P 149; Hamilton v. Brown, 31 Okl. 
213, 120 Pp 950; Dodder v. Moberly, 
28 Okl. 334, 114 P 714; Herbert v. 
Wagg, 27 Okl. 674, 117 P 209; Wat- 
tenbarger v. Hall, 26 Okl. 815, 110 P 
911; Queen Ins. Co. v. Cotney, 25 Okl. 
125, 105 P 651; Border v. Carrabine, 
24 Okl. 609, 104 P 906; Harris v. Bok- 
chito First Nat. Bank, 21 Okl. 189, 95 
P 781; Morrison v. Atkinson, 16 Okl. 
571, 85 P 472, 8 AnnCas 486 and 
note; Will T. Little Co. v. Burnham, 
5 Okl. 283, 49 P 66. 

Or.—Kuratli v. Jackson, 60 Or. 202, 
118 P 192, 1013, 38 LRANS 1195, Ann 
Cas1914A 203; In re Murray, 56 Or. 
132, 107 P 19; Durning v. Walz, 42 
OrnL09s ds 662; Swank v. Swank, 37 
Or. 439, 6f Pe 846. 

Pa.—Lehman vy. lehman, 215 Pa. 
344, 64 A 598; Carpenter v. Lancaster, 
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ZUR Pas 81, 6le Al its nero bart, 
203 Pa..492, 53 A 369; Walls vy. Camp- 
bell, 125 Pa. 346, 17 A 422; Harrison’s 
WSC. wrvolwnes. Super. 485; Lyon v. 
Reichard, 19 Pa. Super. 635; Turner 
v. Whitaker, 9 Pa. Super. 83, 43 Wkly 
NC -375; Taylor «v.. Sattler, 6 Pa. 
Super. 239, 41 WklyNC 146. 

S. C.—Ter v. Jennings, 87 S. C. 87, 
68 SH 1041. 

Ss. D.—Frick Co. v. Hoff, 26 S. D. 
360, 128 NW 495; Child v. Jenkins, 25 
S. D. 69, 125 NW 130; Buchanan v. 


Randall, 21 S. D. 44, 109 NW 513; 
Dal v. Fisher, 20 S. D. 426, 107 NW 
534; McPherson v. Julius, 17 S. D. 


98, 95 NW 428; Graham v. Selbie, 10 
S. D. 546, 74 NW 439; Parrish v. Ma- 
hany, 10 S. D. 276, 73 NW 97, 65 AmS 
R 715 [mod reh 12 S. D. 278, 81 NW 
295, 76 AmSR 604]; Noyes -v. Brace, 
9 S. D. 603, 70 NW 846. 
Tenn.—Louisville, ete, R. Co. v. 
U. S. Iron Co., 118 Tenn. 194, 101 SW 
fa Davis v. Ross, (Ch. A.) 50 SW 


Tex.—Brotherhood of Railway 
Trainmen v. Dee, 101 Tex. 597, 111 
SW 396; Galveston, ete, R. Co. v. 
Walker, (Civ. A.) 163 SW 1038; Sax- 
ton v. Corbett, (Civ. A.) 122 Sw 153 
Downs v. Stevenson, 56 ‘Tex. Civ. TN 
211, 119 SW 315; Ryle v. Davidson, 
(Civ. A.) 116 Sw 823; Sullivan v. 
Hant; S51. Dex Civ, As6y10<S Wiroite 


Foley v. Houston Co-op., ete., Co., 
(Civ LAL) DLOGISIW? ) LEO PSE bouis 
Southwestern R. Co. v. Arkansas, 


ete. Grains Coil; 742 "Texte Cin? Al "1.25; 
95 SW 656; Mayers v. McNeese, (Civ. 
A.) 71:SW 68. 


Utah.—Schuyler v. Southern Pac.’ 


Co:, 3%) Utah 612.7 1109 VP1025) ire 
den 37 Utah 581, 109 P 458]; Aaron 
v. Holmes, 35 Utah 49, 56, 99 P 450 
[quot Cyc]; Crane v. Judge, 30 Utah 
50, 838 P 566; Karren v. Rainey, 30 
Utah 7, 83 P 333; Nebeker v. Harvey, 
21 Utah 3638, 60 P 1029. 
Vt.—Blondin v. McArthur, 84 Vt. 
516, 80 A 663; Warner v. Bronson, 81 
Mt U215.769 “ANI65 55 
i 114 Va. 117, 


75 SE 742; Shoffner v. Sutherland, 
111 Va. 298, 68 SE 996. 

Wash.—Driver We Galland, 59, 
Wash, ''201,. '209° "B= 693;  “Dodds® v: 
Dodds, 51 Wash. 293, 98 P 748; Dale 
v. Duryea, 49 Wash. 644, 96 P 223; 
Schmidt v. Olympia Light, etc., Co., 
46 Wash. 360, 90 P 212; Jackson v. 
Mercantile Mut. F. Ins. Co., 45 Wash. 
244, 88 P 127; Spokane Tract. Co. v. 
Granath, 42 Wash. 506, 85 P 261; 
In re Sullivan, 40 Wash. 202, 82 P 
297, 111 AmSR 895; Standard Furni- 
ture Co. v. Anderson, 38 Wash. 582, 
80 P 813; Normile v. Thompson, 37 
Wash. 465, 79 P 1095; Sanders v. 
Stimson Mill Co., 34 Wash. 357, 75 
nace [rev reh 32 Wash. 627, 73 P 

Wis.—Schmidt v. Milwaukee, 149 
Wis. 367, 135 NW 883; Nelson v. 
Campbell, etc., Co., 128 Wis. 82, 107 
NW 297; Owen v. Portage Tel. Co., 
126 Wis. 412, 105 NW 924; Gordon 
eae! ete 116 Wis. 543, 93 NW 
4 

Wyo.—Jones v. Kepford, 17 Wyo. 
468, 100 PAZ 3: 

Can.—Allcroft_v. Adams, 38 Can. 
S. C. 365; Hamelin v. Bannerman, 31 
Can. S. C. 5384; Macdonald v. Fer- 
dais, 22 Can. S. C. 260; Royal Ins. Co. 
Vv. butions es CansS.1Cs Tin. 

Ont.—Blackley v. McCabe, 16 Ont. 
A. 295; Lash v. Meriden Britannia 
Co., 8 Ont. A. 680; Williams vy. Corn- 
wall Paper Co., 9 OntWR 111. 

[a] Parties.—Where depositors of 
an insolvent bank appeared and re- 


| sisted a preference claimed by cred- 


itors who did not question the right 
of the depositors to appear, and the 
case was tried on the theory that the 
depositors were resisting the claims, 
the creditors obtaining a favorable 
judgment could not on appeal urge 
that the depositors were not parties 
and that their appeal must, on that 
ground, be dismissed. In re Corwith 


Joe 
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true where the parties act upon a 
First State Bank, 149 Iowa 662, 129 
NW 70 


[b] Necessary parties.—And where, 
in a_ foreclosure action, plaintiff 
made infants acquiring title to the 
mortgaged premises by inheritance 
parties, and obtained a judgment 
in terms extinguishing their inter- 
est in the premises, it was held that 
he could not on appeal be heard to 
claim that they were not necessary 
parties. Gruner v. Ruffner, 134 App. 
Div. 837, 119 NYS 942 {reh den 136 
App. Div. 945 mem, 121 NYS 1133 
mem]. 

51. U. S.—San Juan Light, etc, 
Co. v. Requenna, 224 U. S. 89, 32 sct 
399, 56 L. ed. 680; Melton v. Pensa- 
cola Bank, etce., Co., 190 Fed. 126, 111 
OCAGHGGS Brockenbrough v. Cham- 
pion Fibre Co., 176 Fed. 840, 100 CCA 
310; General Fireproofing Co. v. Wal- 
lace, 175 Fed. 650; 99 CCA 204: Rich= 
mond v. Oregon R,, ete: Cos 137 Fed. 
8438) 70. CCA’ 3'785 Baker v. Kaiser, 
126 Fed. Slt, c6L "CCA 303; Chicago, 
etc., R. Co. v. De Clow, 124 Fed. 142, 
61 CCA 34; Albany Perforated Wrap- 
ping- Paper Co. v. John Hoberg Co., 
109 Fed. 589, 48 CCA 559 (infringe- 
ment of trade- -mark). 

Ala.—Travis v. 
eae éte.;) ‘Co; 162° Alas'605, "5009S 


Ark.—Jobe v. Urquhart, 102 Ark. 
470, 148 SW 121, AnnCasi1914A 351. 

Cal. —Schroeder v. Mauzy, 16 Cal. 
A. 443, 118 P 459; Hoover v. Lester, 
AG Cals Aer 5 ie 116 P 382; Nicholdson 
v. Nesbitt, 4 Cal. A. 585, 88 P 725. 

Colo.—Mountz v. Apt, 51 Colo. 491, 
119 P 150; Sternberger v. Seaton Min. 
Col, 445 Colo. 401, 102 P 168; St. John 
Evangelist Cathedral v. ‘Arapahoe 
County, 29 Colo. 143, 68 P 272. 

Conn.—Andrews v. Peck, 83 Conn. 
666, 78 A 445, 32 LRANS 181, 21 Ann 
Cas 1000. 

Ill.—Illinois Cent. R. Co. v. Heis- 
ner; L192 all.! 572) CLINE 656 fatto 
Ill. A. 469]; Nagle v. Schnadt, 136 
DAN 4L 7: 

Ind.—Pillars v. McConnell, 141 Ind. 
670, 40 NE 689; Branson v. Studa- 
baker, 133 Ind. 147, 33 NE 98; South- 
ern Indiana R. Co. v. Drennen, 44 Ind. 
A. 14, 88 NE 724; Robbins v. Swain, 
7 Ind. A. 486, 34 'NE 670. 

Iowa. —Dormoy v. Knower, 55 Iowa 
722, 8 NW 670; Laverty .v. Wood- 
ward, 16 Iowa 1. 

Kan.—Edwards v. Brinkerhoff, 85 
Kamen 107m lel 6 apa cs Leavenworth, 
ete, Fy Col v. Curtan, 51 Kan. 432, 
33 P 297. 

Ky.—Chesapeake, etc., R. Co. 
Stein, 142 Ky. 515, 134 SW 1169. 

La.—Champagne v. Champagne, 125 
La. 408, 51 S 440; Rocques v. Free- 
man, 125 La. 60, 51 S 68; Ruddock 
Orleans Cypress Co. v. De Luppe, 123 
La. 831, 49 S 588; Wenar v. Schwartz, 
120 La. 1,:44 S 902. 

Mich.—Preston vy. Ionia Nat. Bank, 
169 Mich. 571, 135 NW 278; Weidman 
v. Willson, 153 Mich. 82, 116 NW 
539; Hewitt v. East Jordan Lumber 
Co:; “S136. 2 Miche 120357 19:8) VP NWee 99:22 
Shreeves v. Caldwell, 135 Mich. 323, 
97 NW 764, 106 AmSR 396, 3 AnnCas 
592; Lamb v. Rathburn, 118 Mich. 
666, 77 NW 268. 

Minn.—Farmer Vv. Studebaker 
Corp., 126 Minn. 346, 148 NW 285: 
eae v. Jacoby, 54 Minn. 144, 55 NW 

Miss.—Illinois Cent. R. Co. v. Sum- 
rall, 96 Miss. 860, 51 S 545; Vicksburg 
Mfzg., ‘ete, Co.” vaieJafiray?) Constr 
Co., 94 Miss. 282, 49 S 116; Coulter v. 
Robertson, 22 Miss. 18. 

Mo.—Home Tel. Co. v. Carthage, 
235 Mo. 644, 139 SW 547, 48 LRANS 
1055, AnnCas1912D 301; Ellis v. Met- 
ropolitan St. R. Co., 234 Mo. 657, 138 
SW 23; Mangold v. Bacon, 229 Mo. 
459, 130 SW 238; Mathieson vy. St. 
Louis, ete., R. Co., 219 Mo. 542, 118 
SW 9; MacDonald v. Metropolitan St. 
R. Co., 219 Mo. 468, 118 SW 78, 16 
AnnCas 810; Taylor, 'ete., Brick Co. Vv. 
Kansas City Southern R. Co., 213 Mo. 


Sloss-Sheffield 


Vv. 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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particular theory of defense or of opposition there- | to; or upon a particular theory as to set-off, coun- 


715, 112 SW 59; Mirrielees y. Wa- 
bash R. Cor, 163 ‘Mo. 470, 68 SW 718; 
Carson vy. Smith, 133 Mo. 606, 34 Sw 
855; Seckinger v. Philibert, etc., Mfg. 
Co., 129 Mo. 590, 31 SW "957; Tom- 


* linson v. Ellison, 104 Mo. 105, 16 SW 


201; Babcock vy. 'St. Louis United Rs. 
€o., 9158 > Mo. (A275; 188° SW !53; 
Roundtree vy. Kansas City Portland 
Cement Co., 156 Mo. A. 679, 137 SW 
1012; Carthage Super. Line Stone 
Co. v. Central Methodist Church, 156 
Mo. A. 671, 1837 SW 1028; Stewart v. 
St. Louis, ’etc., Coby ‘Mo. A. 225, 
137 SW 46 (account stated); Rhodes 
v. Guhman, 156 Mo. A. 344, 137 SW 
88; Gordon v. Metropolitan St<"", 
Co., 153 Mo. A. 555, 134 SW 26; Hume 
v. Hale, 146 Mo. A. 659, 125 SW 871; 
Haase, ete., Fish Co. v. Merchants’ 
Despatch Transp. Co., 143 Mo. A. 42, 
122 SW 362 (liability of carrier of 


goods); Glaser v. Rothschild, 106 
sare A. 418, 80 SW 332. 
Nebr.—O’Connor _ v. Waters, 88 


Nebr. 224, 129 NW 261. 
N. H.—Union Hosiery Co. v. Hodg- 


son, 72 N. H. 427, 57 A 384. 

. J.—Atkinson v. New York 
Transt? ‘Com i6 oN. J. 14." 608, 971 2A 
218 eA xell eyes Kramer, 7b UN. Te. 


688, 70 A 367; Fielders v. North Jer- 
sey St. R. Co., 68 N. J. L. 3438, 53° A 
404, 54 A 822, 96 AmSR 552, 59 LRA 
455 brey 67 N. J. L. 76, 50 A SEIS 

N. Y.—Corley  v. McElmeel, 149 
N. Y. 228, 43 NE 628; Matter of Ein- 
stein, 150 App. Div. 856, 135 NYS 227 
{aff 208 N. Y. 588 mem, 102 NE 1102 
mem]; Bigelow v. Woolverton, 144 
App. Div. 176, 128 NYS 998; Burke v. 
City, etc., Contract Co-, 133 “App. Div. 
ATS SS NYS, 2008 Paltey v. Egan, 
132 App. Div. 254, 416 NYS 839 lEGew; 
on other grounds, 200 N. Y. 83, 93 NH 
267]; Austin v. Fisher Tanning Co., 
96 App. Div. 550, 89 NYS 137; Duerr 
vy. Consolidated Gas Co., 86 App. Div. 
14, 83 NYS 714; Van Beuren v. Woth- 
erspoon, 74 App. Div. 123, 77 NYS 
543; Ward v. Hasbrouck, 52 App. Div. 
627, 65 NYS 200 [aff 169 N. Y. 407, 
62 NE 434]; Gerding v. Funk, 48 App. 
Div. 603, 64 NYS 423 [aff 169 N. Y. 
572 mem, 61 NE 1129 mem]; Dunne 
v. Robinson, 53 Mise. 545, 103 NYS 
878; Moskowitz v. Hastern Brewing 
Con Hay NYS BLO yhempleton! "Vv. 
Wile, 3 NYS 9 [aff 3 NYS 931]. 

N. C.—Cozart v. West Oxford Land 
Go., 113 N. C. 294; 18 SE. 337. 

N. D.—Movius v. Propper, 23 N. D. 
452, 186 NW 942; Casey v. Nome First 
Nat. Bank, 20 N. D. 211, 126 NW 
1G We State v. McMaster, 13 N. D. 58, 
99 NW 58;, Fifer v. Fifer, 13 N. D. 
20, 28, 99 NW 768 [cit Cyc]. 

Okl.—Bohart v. Mathews, 29 Okl. 
315, 116 P 944; Herbert v. Wage, 27 
Okl. 674, 117 P 209. 

Or.—Durning Vv. Walz: A227 1@O%r= 1095 
GAs P6622 

Pa.—Crown State Co. v. Allen, 199 
Pa. 239, 48 A 968. 

S. 


C..—Wilkie v. Murphy, 88 S. C. 
415, 70 SE 1028. 
D.—Hohn v. Bidwell, 27 S. D. 


s. 

249, 130 NW 837. 

Tenn. —MecMillan v. Watauga Bank, 
(Ch. A.) 35 SW 765. 

Tex.—Blum v. Whitworth, 66 Tex. 
350, 1 SW 108; McDonald v. Cabi- 
ness, (Civ. A.) 98 SW 943 [aff 100 
Mex Gib, 9102 Siwe Tease rlettich iv. 
Hillje, 33 Tex. Civ. A. 571, 77 SW 
641; Gulf, etce., R. Co. v. Ramey, (Civ. 
A.) 23 Sw 442. 

Utah.—Aaron v. Holmes, 35 Utah 
49, 56, 99 P 450 [quot Cyc]. 

Wash.—Perolin Co. of America v. 
Young, 65 Wash. 300, 118 P 1; Car- 
roll v. Hill Tract. Impr. Co., 44 Wash. 
569, 87 P 835. 

Wis.—Hasbrouck v. Armour, 139 
Wis: 357, 121 NW 157, 23. LRANS 
87 

Nites Pept eS v. Webb, 11 OntwhR 


pee also supra § 584 et seq; infra 
§$ 625, 626. 

[a] Negligence of vice principal 
or fellow servant.—Where, in an ac- 


[3 C. J.-46] 


tion for the death of a servant, the 
court’s charge that the negligence of 
a fellow servant was the proximate 
cause of the accident was not ob- 
jected to, and the theory that such 
person was a vice principal was not 
affirmatively presented, the theory 
cannot be asserted on appeal. Crog- 
han v. Hedden Constr. Co., 147 App. 
Div. 631, 132 NYS 548. 

[b] Validity of levy of attach- 
ment.—Where the person, with whose 
goods a debtor’s were intermingled, 
on trial of a suit to recover the goods 
after their attachment by a creditor 
of the debtor did not tender the is- 
sue that the levy was excessive, but 
only that no levy was authorized, as 
the whole stock belonged to him and 
no part thereof to such debtor, he 
cannot object on appeal that, the 
goods being incapable of identifica- 
tion, the levy should have been on the 
proportion of the amount or value of 
the debtor’s goods to the intermin- 
gled mass. Eldridge v. Fidelity, etc. 
€o., (Tex. Civ. A.) 63 SW 955, 

52. . S.—Thomas v. Taylor, 224 
WS. i385) 32 SCEr4035 56, NedinG73s; 
Texas, etc., R. Co. vy. Abilene Cotton 
Oil Co., 204 U. S. 426, 27 SCt 350, 51 
L. ed. 553; Bassett v. Erickson Constr 
Co., 213 Fed. 810, 130 CCA 468; Mesa 
Market Co. v. Crosby, 174 Fed. 96, 98 
CCAN70; 

Ark.—American Mortg. Co. v. Mi- 
lam, 64 Ark. 305, 42 SW 417. 

Cal.—_McMullin v. McMullin, 123 
Cal. 6538, 56 P 554. 
os oar C.—Steven v. Saunders, 34 App. 


Ill.—Mystic ous of World v. 

Troutman, 113 Ill. A. 84. 
Iowa.—Long v. Garey Inv, Co., 135 

Iowa 398, 112 NW 550; Park Comrs. 


v. Taylor, 133 Iowa 453, 108 NW 
927. 
Ky.—Continental Coal Corp 
Hounchell, 141 Ky. 107, 132 Sw 402. 
Mass. — Mountford Va Cunard 


Steamship Co., 202 Mass. 345, 88 NE 
782; Giacomo v. New York, etc., R. 
Co., 196 Mass. 192, 81 NE 899; Gal- 
ligan v. Old Colony St. R. Co., 182 
Mass. 211, 65 NE 48. 

Mich.—Detroit Soc. for Study & 
Prevention of Tuberculosis v. Detroit 
Soc. for Study & Prevention of Tu- 
berculosis, 167 Mich. 102, 132 NW 
547; Carby v. Combs, 166 Mich. 347, 
130 NW 625; Deloria v. Van Winkle, 
162 Mich. 660, 127 NW 782; Slater v. 
Walter, 148 Mich. 650, 112 NW 682; 
Woodworth v. Gorton, 46 Mich. 324, 
9 NW 434. 


Minn.—Penhall v. Minnesota State 


Medical Assoc., 126 Minn. 3238, 148 
NW 472. 
Mo.—Gordon v. Million, 248 Mo. 


155, 154 SW 99; Shelton v. Franklin, 
224 Mo. 342, 123 SW 1084, 135 AmSR 
537; Smith v. Culligan, 74 Mo. 387; 
Carpenter vy. Gruendler Mach. Cor 
162 Mo. A., 296, 141 SW 1147; Plead- 
well v. Missouri Glass Co., 160 Mo. 
A. 585, 140 SW 935; Sharp v. Quincy, 
ete., R. Co., 189 Mo. A. 525, 123 SW 
507; Berger v. St. Louis Storage, etc., 
Co., 136 Mo. A. 36, 116 SW 444; Low- 
enstein v. Missouri Pac. R. Co., 134 
Mo. A. 24, 119 SW 430; Carey v. Met- 
ropolitan St. R. Co., 125 Mo. A. 188, 
101 SW 1123; Van Eawards vy. Barber 
Asphalt Pav. Co., 92 Mo. A. 221; He- 
lena Creamery Co. v. Atkinson, 90 
Mo. A. 399. 


N. J.—De Raismes v. De Raismes, 
71 N. J. L. 680, 60 A 1183 [aff 70 N. 
J. 1.) 15,156) Ay 707. 


Okl.—Duffey v. Scientific American 
Compiling Dept., 30 Okl. 742, 120 P 
1088; St. Louis, ete. R. Co. v. Key, 
28 Ol; 7169) 1154 875: 

Tex.—Glenn v. McFaddin, (Civ. A.) 


143 SW 234; Gregory v. Webb, 40 
Tex. Civ. A. 360, 89 SW 1109; Wright 
v. U. S. Mortgage Co., (Civ. A.) 54 
SW _ 368. 

Vt.—Wilder v. Wilder, 82 Vt. 1238, 
2 A203 


Wash.—Kain v. Twin City Light, 
etc., Co., 68 Wash. 478 123 P 791. 


Wis.—Toepfer vy. Sterr, 156 Wis. 
226, 145 NW 970. 

See also supra § 589 et seq. 

As to particular defenses see supra 
§ 590 et seq. 

[a] Election between defenses.— 
Where the record states that defend- 
ant elected to stand upon one of two. 
inconsistent defenses, but it appears 
that the evidence and instructions 
went to the other defense, the case 
will be treated on appeal as if only 
the latter issue was tried. Smith v. 
Culligan, 74 Mo. 387. 

[b] Laches.—Wilder v. Wilder, 82 
eoedeoe 72 A 203. See also supra 


[c] Limitation of action.—Ameri- 
can Mortg. Co. v. Milam, 64 Ark. 305, 
42 SW 417 (as to séction of statute 
of limitations applicable); De Rais- 
mes v. De Raismes, 71 N. J. L. 680, 
GOAT LS SY. Path OUNe dele. Se Sora 
170], Glenn v McFaddin, éCiv. A.) 
143 SW 234. See also supra § 604. 

[d] Successorship of corporation. 
—Where, in an action by an unin- 
corporated society against a corpora- 
tion, both of which were organized 
for the same charitable purposes, the 
corporation, in its answer in the trial 
court, insisted that it was the suc- 
cessor of the association, it was held 
that it could not change its theory © 
of the case on appeal and take the 
position that it was a distinet legal 
entity, and not the successor of the 
association. Detroit Soc. for Study 
& Prevention of Tuberculosis v De- 
troit Soc. for Study & Prevention of 
fahrice he hoe 167 Mich. 102, 132 NW 


[eJ Gibel or silander.—Where an 
action for libel or slander is not 
tried on the theory that the defama- 
tory words written or spoken were 
privileged, defendant is not entitled 
to a reversal on that ground on writ 
of error. Slater v. Walter, 148 Mich. 
650, 112 NW 682. 

{f{] In an action against a ware- 
houseman for loss of goods, where 
the cause is tried on the theory that 
the controversy involves damages 
only, and the instructions given at 
the reguest of both parties adopts 
such theory, defendant cannot com- 
plain on appeal because the court did 
not submit the question of its fail- 
ure to exercise ordinary care. Ber- 
ger v. St. Louis Storage, ete., Co., 
136 Mo. A. 36, 116 SW 444. 

[g¢] Actions for personal injuries. 
—(1) The principle stated in the text 
has also been applied in actions for 
personal injuries resulting from neg- 
ligence. Thus it has been held that 
the question whether plaintiff was a 
servant or an independent contractor 
cannot be raised on appeal where at 
the trial defendant’s instructions 
presented no such theory. Van Ed- 
wards v. Barber Asphalt Pav. Co., 92 
Mo. A221. (2) So, in an action 
against a street railway company for 
personal injuries through its negli- 
gence, where defendant tries the case 
on the theory that it was the owner 
of, and operating, the ear which 
caused the injury, its instructions 
recognizing that its agents were in 
charge of the car, and its defense be- 
ing that plaintiff was guilty of con- 
tributory negligence, it cannot, on 
appeal, contend that the evidence did 
not show that it was the owner of 
the road at the time of the injury or 
in possession of, and operating, the 
same. Carey v. Metropolitan St. R. 
Co., 125 Mo. “AL 288,101 "Siw * 1123. 
See also O’Keefe v. United R. GCo., 124 
Mo, A. 613; 101,SW 114456 (8) "And 
where plaintiffs in an action for in- 
juries received in a street car acci- 
dent showed that the derailment of 
the car was due to the presence on 
the track of a stone which had rolled 
from an adjacent bank, and the ques- 
tion as to whether the stone was 
there by the company’s fault was 
treated on the trial as the decisive 
issue, plaintiffs cannot on appeal 


rr 
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terclaim, recoupment, or reconvention, or defense 
thereto;°? as to the existence, validity, or construc- 
tion of a contract or deed;** as to the construction 
and effect of a concession, ‘stipulation, or agreement 
made or entered into before or at the commencement 
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of a person ;°° as 


of the trial;°° as to loss of the instrument in suit;°° 


complain of an instruction that neg- 
ligence could not be imputed to the 
company by the mere fact of the de- 
railment. Galligan yv. Old Colony St. 
R. Co., 182 Mass 211, 65 NE 48. 

[h] Conversion.—Where, in anac- 
tion for conversion of the machinery 
of a steamboat, defendant justifies 
on the ground of a sale to it of the 
machinery by the person shown to 
have sold the boat to plaintiff, and 
its statement on appeal proceeds on 
the same theory, 1t cannot deny the 
identification of the boat as the one 


sold. Carpenter v. Gruendler Mach. 
Co., 162 Mo. A. 296, 141 SW 1147. 
[i] Settlement.—Where the the- 


ory on which a casg is tried is that 
the parties had a settlement, in which 
it was determined that defendant 
owed plaintiff a certain sum, for 
which he gave his check, which was 
accepted in full, defendant cannot 
complain, on appeal, that there was 
an unsettled dispute as to what was 
due, and that he made a tender of 
the amount due according to his 
sontention, and plaintiff accepted 
such tender, as this would permit 
him to present, on appeal, a theory 
different from that presented at the 
trial. Helena Creamery Co. v. At- 
kinson, 90 Mo. A. 399 

Li In ar action against directors 
of a national bank for attesting a 
false report of its condition. in reli- 
ance on which plaintiff purchased 
stock, defendant cannot urge on ap- 
peal that, if the action below had 
been based on deceit instead of on a 
violation. of the National Bank Act, 
they would not have been found li- 
able, where the action was tried on 
the theory that knowledge of falsity 
of the representations must _ be 
shown, and their defense was that 
the National Bank Act had not been 
violated. Thomas v. Taylor, 224 U. 
S.)78,, 325 SCt 4035.56 LL. ed. 673. 

{k] Right of parties to raise ques- 
tion of constitutionality of statute.— 
The rule has been applied to the 
right of parties to raise the question 
of constitutionality of a _ statute. 
Thus, where an alternative writ of 
mandamus was sued out against 
county commissioners to compel) 
them to issue a liquor license under 
a statute, and they challenged the 
constitutionality of the statute by 
demurrer, and the case was decided 
on such demurrer, and no question 
was made as to their right to raise 
such question, it was held that their 
right could not for the first time be 
questioned on appeal. State v. 
Holmes, 53 Fla. 226, 44 S 179. Com- 
pare supra § 608. 

53. Cal.—McDougald vy. Hulet, 132 
@al.154, 64 P 288: 

Co. v. Whit- 


Tll.—McArthur Bros. 
ney, 202 Ill. 527, 67 NE 163 [aff 104 
Tll. A. 570] (holding that, where an 
action for the contract price of grad- 
ing was tried below on the theory 
that defendant could only set off the 
reasonaple value of the work done by 
it after plaintiff had failed to com- 
plete the work within a_ specified 
time, it could not on appeal claim 
that it should have beem allowed the 
amount paid out by it for the work, 
regardless of the value _ thereof); 
Michigan Mut. L. Ins. Co. v. Vierra, 


116. Ws oA 476; 
Aas piping v. Williams, 79 NW 
“La.—Andrews v. Sheehy, 125 La. 


QA Tp heS'2 22. 

Mich.—Truax v. Heartt, 135 Mich. 
150, 97 NW 394. 

Mo.—McKenzie v. Donnell, 151 Mo. 
431, 52 SW 214; Miller v. Missouri 
re Brick Co., 139 Mo. A. 25, 119 SW 

76. 
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Va.—Norfolk, etc., R. Co. v. Pot- 
ter, 110 Va. 427, 66 SE 34. 

Wash.—Konnerup v. Allen, 56 
Wash, 292, 105 P 639 

See also supra § 611. 

54. Cal. Edmonds v. Webb, 129 


Iowa. ~_TLoxtercamp Liniger 
Impl. Co., 147 Iowa 29, 135 NW 830, 
33 LRANS 501; Ault v. Hillyard, 138 
Iowa 239, 115 NW 1030 (holding that 
appellant could not, in the supreme 
court, contend that the effect of a 
deed in question was to create a con- 
ditional fee which, after the birth of 
direct issue, became absolute, where 
the contention in the lower court 
was as to the application of the rule 
in Shelley’s case, and it was as- 
sumed that at the time of the execu- 
tion of the deed children had been 
born to the life tenant). 

La.—Holmgren y. Werner, 51 La. 
Ann. 1476, 26 S 384. 

Minn.—Laverne Citrus Assoc. v. 
Chicago Great Western R. Co., 107 
Minn. 94, 119 NW 795 (contract for 
carriage of goods). 

Mo.—Walsh vy. St. Louis Exposi- 
tion, etc., Assoc., 101 Mo. 534, 14 SW 
722; Jenkins v. Springfield Reduction, 
etc., Co., 169 Mo. A. 534, 154 SW 832; 
Oberbeck v. Sportsman’s Park, etc., 
Assoc., 17 Mo. A. 310 (holding that, 
where defendant tried his case on 
the theory that the contract sued on 
superseded another executed on the} 
same day, he could not on appeal 


contend that the two _ contracts 
should have been construed _ to- 
gether). 


N. Y.—Coleman y. Clark, 203 N. Y. 
36, 96 NE 81 [aff 135 App. Div. 55, 
119 NYS 881] (recovery under either 
written or oral contract); Wright v. 
Eckert, 115 App. Div. 580, 100 NYS 
979; Ward v. Hasbrouck, 52 App. Div. 
627, 65 NYS 200 [aff 169 N. Y. 407, 
62 NE 434]; Dunne v.. Robinson, 53 
Mise. 545, 1083 NYS 878; Ascheim v. 
Levinsohn, 91 NYS 157 (holding that 
where, in an action on a contract of 
employment, the issue was whether 
plaintiff had terminated the employ- 
ment under the agreement, or wheth- 
er there had been a discharge in 
violation of the agreement, with 
an instruction to find the conceded 
balance due, should the issue be de- 
termined in favor of plaintiff, and 
defendant acquiesced in the instruc- 
tion, in no way suggesting that the 
amount stated was open to question, 
and made no motion to dismiss, or 
for submission of the case on any 
different theory, defendant could not 
urge on appeal a different construc- 
tion of the agreement). 

Pa.—Rotograph Co. v. Cressman, 41 
Pa. Super. 14; Lyon vy. Reichard, 19 
Pa. Super. 635 (holding that, where, 
on the trial of an issue to determine 
the validity of a judgment entered on 
a judgment note, both parties assert- 
ed that the note was given as col- 
lateral security, plaintiff, after judg- 
ment against him, could not be heard 
to urge that he stood on the note as 
an absolute promise, and that de- 
fendant met the obligation only by 
his own testimony, so failing to fur- 
nish evidence sufficient in kind or 
character to overthrow the obliga- 
tion). 

Ss. C—TIler vy. Jennings, 87 S. C. 87, 
68 SE 1041 (holding that, where an 
action is based on the breach of an 
express warranty, exceptions based 
on any other theory of the case are 
not well taken). 

Tenn.—Louisville, ete., Co 
U. S. Iron Co., 118 Tenn. 194" 101 ‘sw 
414 (holding that where, in a suit on 
a contract, the contentions of the | 
parties were waged alone upon a 
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as to alteration of an instrument;°? as to the death 


to the status of a person as heir;5® 


as to the status of a corporation as foreign or do- 
mestic;®° as to the capacity in which a party sues 
or is sued;** as to the position and relation of the 


proper construction of the contract 
as to liability for the reconstruction 
of a bridge, and no issue was made 
in the pleadings as to the contract’s 
validity, on appeal the supreme court 
is precluded from adjudicating the 
question whether the contract was 
void for want of mutuality); In re 
New Memphis Gaslight Co., 105 Tenn. 
268, 60 SW 206, 80 AmSR 880 (hold- 
ing that allegations in a bill to set 
aside corporate bonds as ultra vires 
will not be considered on appeal, 
where no evidence was offered in sup- 
port thereof at the trial). 

Wis.—Youngs v. Wegner, 157 Wis. 
489, 146 NW 803. 

See also supra §§ 592, 593, 596. 

[a] Promise as original or collat- 
eral.—In an action on a lease against 
the lessor and one claimed to be a 
guarantor, the appellate court will 
not determine whether the promise of 
the party charged as a guarantor was 
an original or collateral promise, 
where plaintiff declared on the prom- 
ise as a collateral one, and tried the 
case on that theory, and on argument 
conceded it to be a collateral prom- 
ise. Ward v. Hasbrouck, 52 App. 
Div. 627, 65 NYS 200 [aff 169 N. Y. 
407, 62 NE 434]. 

55. Matter of Hinstein, 150 App. 
Div. 856, 185 NYS 227 [aff 208 N. Y. 
588 mem, 102 NE 1102 mem]; Ellis 
v. Pelham, 106 App. Div. 145, 94 NYS 
103; Lane v. Spiegel, 117 NYS 262. 

Facts admitted or conceded see 
infra § 629. 

[a] Validity of codicil.—Where a 
testator had prepared a codicil, but 
died before executing it, and his chil- 
dren, the immediate beneficiaries un- 
der his will, executed a writing pro- 
viding that the codicil should be car- 
ried out as if it had been regularly 
executed, it was held that an admin- 
istrator of one of the children who 
had signed the writing could not, as 
such, deny the validity of the codicil 
in the supreme court, the codicil hav- 
ing without objection been treated as 
valid in the court below. -In re Hart, 
203 Pa. 492, 53 A. 369. 

56. Goldstein v. Winkelman, 28 
Mo. A. 432 (holding that, where a 
cause is tried on the theory that the 
note sued on was lost, the objection 
that there was no proof of such loss 
cannot be raised for the first time on 
appeal). 

57. Capital Bank v. Armstrong, 62 
Mo. 59 (holding that where defendant 
pleaded an unauthorized alteration of 
the note sued on, and the trial was 
had on that theory alone, plaintiff 
cannot, on appeal, complain of failure 
to instruct as to the effect of a sub- 
sequent ratification of the alleged al- 
teration). See also supra § 593. 

58. Gordon v. Park, 202 Mo. 236, 
100 SW 621 (holding that, where a 
suit by a remainderman was tried on 
the theory that the life tenant was 
dead at the time of the institution of 
the suit, the case must be heard on 
the same theory on appeal, and the 
adverse party could not claim error 
on the ground that there was no 
proof that the life tenant was dead, 
or, if dead, when she died). 

59. Hohn vy. Bidwell, 27 S. D. 249, 
130 NW 837 (holding that, where a 
trial was had on the theory that a 
widow was an heir of her husband, 
the question whether she was such 
heir would not be considered on ap- 


peal). 

60. Deloria v. Van Winkle, 162 
Mich. 660, 127 NW 782. 

61. Nickals v. Stanley, 146 Cal. 


724, 81 P 117 (holding that where an 


‘administrator appeared to an action 


and demurred solely as administra- 
tor, and the judgment entered after 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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parties on the record;®? as to the character of de- 
fendant’s appearance;** or as to the method of 
valuing property or determining earnings for the 
purpose of taxation.®°* Many other illustrations have 
already been referred to in treating 
extent and application of the rule that questions 
not presented in the lower court will not be consid- 


ered on appeal.® 
Trial before referee. 
of trials before a referee. 


the referee’s report.°® 


[§ 619] b. As to Law Which Governs. When a 
case is tried by both parties upon the theory that 
the law of the forum governs, a party cannot, on 
appeal, take the position that the laws of another 
And, where the 
trial is had in accordance with state law, it cannot 


state should have been appled.*’ 


sustaining his demurrer ran in his 
favor solely as administrator, and 
he, as an individual, was not brought 
within the jurisdiction of the court, 
and plaintiff's counsel in their brief 
treated the action as one against the 
administrator as such, the action 
must be deemed on appeal to have 
been one against the estate, and the 
judgment would be sustained if no 
cause of action was alleged against 
it). Dittons va lant qb Iindwk81 42 93 
NE 961 (holding that where, although 
the title of a complaint in a will 
contest made a trust company a de- 
fendant only in its individual ca- 
pacity, the allegations showed that it 
was made a party as executor, and 
instructions requested by plaintiff 
and other documents in the record 
showed that the case was tried on 
that theory below, such theory must 
be adhered to on appeal); Peoria 
First Nat. Bank v. Farmers, etc., Nat. 
Bank, 171 Ind. 323, 84 NE 1077, 86 NE 


417+ Statenws Smith,<1% Mos 7A..67, 
153 SW 494. 

62. Peoria First Nat. Bank v. 
Farmers, etc., Nat. Bank, 171 Ind. 


323, 84 NE 1077, 86 NE 417. 

63. Grigsby v. Wopschall, 25 S. 
D. 564, 127 NW 605, 37 LRANS 206 
(holding that where the lower court 
found that defendant’s appearance 
was special, and its order and the re- 
citals and findings therein contained 
were prepared by plaintiff or his 
counsel, plaintiff could not urge in 
the supreme court that the findings 
and order were not correct, and that 
the appearance was general). 

64. Peo. v. Tax Comrs., 136 App. 
Div. 155, 120 NYS 528 [aff 198 N. Y. 
608 mem, 92 NE 1098 mem] (referred 
to infra note 66). 

65. See supra § 584 et seq. 

66. McGregor v. J. A. Ware Constr. 
, 188 Mo. 611, 87 SW 981; Geneva, 
ete., .R. Co. Vv. New York Cent., etc., 
Ris Cow e163) gNio HY i 228, 0h IN Bhs 4935 
Peo.ivet Lax. Comrs.,., 185 ,Appi Div. 
155, 120 NYS 528 [aff 198 N. Y. 608 
mem, 92 NE 1098 mem] (holding that 
where, in proceedings to establish the 
net earnings tax of a railroad com- 
pany, all parties submitted: findings 
to the referee and requested findings 
based upon the reproduction cost as 
the proper basis for consideration, 
and the trial proceeded entirely on 
that theory, on appeal neither party 
would be heard to object to the man- 
ner of valuing the property). 

67. Stockton v. Rogers, 17 Misc. 
138, 39 NYS 400 [aff 15 Misc. 468, 37 
NYS 213]. And see Ancient. Order 
of Pyramids v. Dixon, 45 Colo. 95, 
100 P 427 (holding that the point 
that the law of another state, under 
which defendant insurance company 
was incorporated, did not authorize 
the issuing of a life certificate pay- 
able to a debtor as security could 
not be first raised in the reviewing 


The rule applies in the case 
An appeal from a judg- 
ment entered on the report of a referee will not be 
disposed of on a theory different from that presented 
to the referee or to the trial court on exceptions to 


APPEAL AND ERROR 


generally of the 


appled.’° 


/ [§ 620] 
Proceeding. 


court without pleading or proof on 
the subject in the trial court); Wich- 
ern! vin Wick SH RPReSS Oo, nOStIN rd jlea 
ALS Bay Ae l6 O) ACASs LO: construction of 
contract). 

68. Chicago, etc. R. Co. v. Rog- 
ers,| (Tex. Civ.,A.) 150 SW 281 (hold- 
ing that the question of whether the 
Federal Employers Liability Act, in- 
stead of the state law on the same 
subject, governs in a particular case 
will not be considered where it is 
raised for the first time in. the ap- 
pellant’s brief on appeal); Hanson 
v. Chicago, etc., R. Co., 157 Wis. 455, 
146 NW 524 (holding that, in an ac- 
tion for death, it is too late on ap- 
peal to complain for the first time 
that the case was within the Inter- 
state Commerce Law and that the 
state law was inapplicable, the ob- 
jection being waived by failure to 
urge it below); Leora v. Minneapolis, 
ete; RR.) Cos; 156 Wis. 386, 146 NW 
520 (holding that, where an inter- 
state carrier defends a personal in- 
jury action brought by its servant 
without objection under the state 
laws, it waives the right to have the 
case tried under the federal laws, and 
that the objection cannot be made 
for the first time on appeal that it 
should have been so tried). 

69. Howey v. New England Nav. 
Co., 83 Conn. 278, 76 A 469 (as to law 
governing damages recoverable in an 
action for personal injuries); Santa 
Clara Valley Mill, etc., Co.. v. Pres- 
cott, 238 Ill. 625, 87 NE 851 [rev 142 
Tll. A. 656] (holding that, where, in 
an action on a decree rendered in an- 
other state, defendant tried the case 
on the theory that, if plaintiff was 
entitled to recover interest, the rate 
would be that prescribed by the stat- 
ute of such other state, defendant 
could not, on appeal, contend that the 
statute was improperly admitted in 
evidence because not pleaded, and 
that therefore no more interest could 
be allowed than that given by the 
statute of this state). 

70. Checotah v. Hardridge, 31 Okl. 
FAQ, Wad 2 846. 

71. Self v. White, 169 Mo. A. 709, 
155 SW 840. 

72. U. S.—Madden v. McKenzie, 
144 Fed. 64, 75 CCA 222; Chicago, etc., 
R. Co., v. DeClow, 124 Fed. 142, 61 
CCA 34. 

Ala.—Phillips v. Phillips, 65 S 49; 


Manker v. Western Union Tel. Co., 
137 Ala,-292, 34 S 839. 
Ark.—Gerstle v.  Vandergriff, 72 
Ark. 261, 79 SW 776. 
Colo.—Rucker v. Omaha,. etc., 
Smelting, etce., Co., 18 Colo, A. 487, 
TOP O82: 


Conn.—Broughel vy. Southern New 
England Tel. Co., 72 Conn, 617, 45 A 
435, 49 LRA 404. 

Ill.—Springfield v. Postal Tel.-Cable 
Co., 253 Ill. 346, 97 NE 672; Grubb v. 
Milan, 249 Ill. 456, 94 NE 927; Davis 
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be urged for the first time, on appeal, that a fed- 
eral statute, should govern.®® 
applies where the case‘is tried on the theory that’ the 
laws of another state govern.®® 
where a party tried his case in the lower court on 
the theory that the law of the Creek Nation applied, 
it was held that he could not have the case consid- 
ered on appeal on the theory that the Arkansas law 
Where a cause of action arising in an- 
other state is tried, on the theory that the common 
law is in force in such state, it cannot be objected 
on appeal that the statute adopting the common law 
was not proved."? 
c. As to Nature or Form of Action or 

As a general rule a party is bound in 
the appellate court, as to the nature and form of 
the action or proceeding, by the theory on which 
the pleadings were construed and the action or pro- 
ceeding was tried in the court below.” 

Express and implied contract.’ Thus, where one 


The same principle 


And in Oklahoma, 


v. Illinois Colliers Co., 232 I11. 
83 NE 836; Wallace v. Bozarth, 
Til, Av 624 [aff 223) TL 
57]. 

Ind.—Conrad vy. 


284, 
123: 
339, 79 NE 


Hansen, 171 Ind. 
43, 85 NE 710; Odlitic Stone Co. v. 
Ridge, 169 Ind. 639, 644, 88 NE 246 
[cit Cyc]; Shew v. Hews, 126 Ind. 
474, 26 NE 483; Diggs v. Way, 22 
Ind. A. GU aioue NE 429, 54 NE die. 
Ind. T.—Howell aves Brown, Bye esi 
T. 718, 83 SW 170. 
Iowa.—Conkling v. Standard Oil 
Co., 138 Iowa 596, 116 NW 822; Blon- 
del v. Ohlman, 132 Iowa 200, 109 NW 
806; Steele- Smith Grocery Co. v. Pot- 
thast, 109 Iowa 413, 80 NW 517; Har- 
rison yv. Palo Alto "County, 104 Towa 
383, 73 NW 872; Lemert v. McKibben, 
91 Towa 345, 59 NW 207; Tuthill 
Spring Co. v. Smith, 90 lowa Risa lay aye 
NW 853; Bryant v. Fink, 75 Towa 
516,39 Nw 820. 
Kan.—Burgess v. Alcorn, 75 Kan. 
(esa OMe Akep 
Ky. —Cornett v. Burchfield, 142 Ky. 
357, 134 SW 466; Northup v. Sum- 
ner, 132 Ky. 156, 116 SW 699. 
La.—Garland v. Wunderlich, 117 
La. 346, 41 S 644 (holding that the 
supreme court is not at liberty of its 
own motion to deal with a possessory 
action as though it were petitory). 
Mich.—Lawrence y. Kirby, 145 
Mich. 432, 108 NW 770. 
Minn.—Peteler Portable R. Mfg. 
Co. v. Northwestern Adamant Mfg. 
Co., 60 Minn. 127, 61 NW 1024. 
Mo.—State v. Beople’s Ice, ete, Cor, 
246 Mo. 168, 151 SW 101; Shelton v. 
Franklin, 234 Mo. 342, 123. SW 1084, 
135 AmSR 537: Crocker Vv. Barteau, 
212 Mo. 359, 110 SW 1062; Harwood 
v. Toms, 130 Mo. 225, 32 SW 666; 
Cramer v. Springfield Tract. COe ale 
Mo. A. 350, 87 SW 24; Herf, etc., 
Chemical Co. v. Lackawanna Line,, 
100 Mo. A. 164, 73 SW 346. 
Mont.—O’Hanlon _ v. Ruby Gulch 


Min. Co., 48 Mont. 65, 135 P 913; 
Spellman v. Rhode, 33 Mont. 21; 81 
P 395; Ayotte v. Nadeau, 32 Mont. 
4S e Sa Peo 45 5 i all bolster yeas Ute Ge) 
fen Water .Co:, 299 Monty ain (35 Pi 


N. Y.—Chism v. Smith, 138 App. 
Div. 715, 123 NYS 691; Youns v. Ans 
thony,, 119.) App: UDiv. (61/2, 04 2NYS 
87; Sutherland v. Ammann, 112 App. 
Divs i382, 98 NYS) 74s hath) 190s Ne ie 
514 mem, 83 NE 1133 mem]; Van 
Beuren v. Wotherspoon, 74 App. Div. 
123, 7% NYS 5435. United "Press v. 
New York Press [Con 35) ADD Dina 
444, 54 NYS 807 [aff 164 N. Y. 406, 
58) NE. 527, 353) LRA 288 15 siDeri, va 


‘Brooklyn Union Bank, 65 Misc. 531, 


120 NYS 813. 
N. C.—Ballard v. Lowry, 163 N. C. 
487, 79 SE 966; Graves v. Barrett, 126 
N. C. 267, 35 SE 539 
Nf (BIBS Laney v. 
Gor; 19) Nes 630, 12 
v. Fifer, to ND: 30, 


Western Stock 
5 NW 499; Fifer 
28, 99 NW 763 


74, (S'Oxo 


suing on a contract proceeds on the theory of a 
fixed compensation or express contract, and pre-’ 
aspect, he cannot, on 
appeal, raise the question of right to recover on a 
quantum meruit or quantum valebat, or implied con- 


sents the case only in tha 


tract.” 
Different torts. 


action.‘ 


[cit Cyc]; Marshall v. Andrews, 8 
N. D. 364, 79 NW 851. 
Oh.—Baltimore, etc., R. Co. v. Hub- 
Darden 25) Oh. vein wet. a4 ie 
Okl.—Locust v. Caruthers, 23 Okl. 
373, 100 P 520; Overstreet v. Citizens’ 
Bank, 12 Okl. 383, 72 P 379. 
S Or.—In re Murray, 56 Or. 132, 107 
Oe 
Pa.—Selig v. Rehfuss, 195 Pa. 200, 


45 A 919; Moore v. Adams, 29 Pa. 
Super. 239. 
Philippine.—Williams v. McMick- 


ing, 17 Philippine 408. 

S. C.—Wilkie v. Murphy, 88 S. C. 
415, 70 SE 1028 (holding that the 
question of the magistrate before 
whom the action was tried being 
without jurisdiction of an action to 
enforce the laborer’s lien on crops 
did not properly arise, where, what- 
ever the theory of the magistrate in 
issuing the summons, the parties, all 
before the magistrate, treated the 
action as one to recover the amount 
of the laborer’s wages, measured by 
the value of half the crop, less the 
laborer’s debt to the landlord); New- 
ell v. Neal, 50 S. C. 68, 27 SE 560. 

Ss. D.—Chrystal v. Gerlach, 25 S. 
D. 128, 125 NW 633. 

Wash.—Pealer v. Grays Harbor 
Boom Co., 54 Wash. 415, 103 P 451; 
Nielsen v. Northeastern Siberian Co., 
, 40 Wash. 194, 82 P 292; Sanders v: 
Stimson Mill Co., 34 Wash. 357, 75 P 
974. 

Wis.—Hasbrouck v. Armour, 139 
Wis. 357, 121 NW 157, 23 LRANS 
876; Charmley v. Charmley, 125 Wis. 
297, 103 NW 1106, 110 AmSR 827; 
Turtenwald v. Wisconsin Lakes Ice, 
ete, Co. 21 wis. 65598" NW 948; 
Boutin v. Etsell, 110 Wis. 276, 85 NW 
964. 

See also Savannah, etc., R. Co. v. 
Talbot, 123 Ga. 378, 51 SE 401, 3 Ann 
Cas 1092. 

See also supra §§ 584 et seq, 618; 
infra §§ 625, 626. : 

As to construction of pleadings 
generally see infra § 621. 

73, 'Val  Blatz Brewing Co. vy. 
Young, 148 Ill. A. 54; United Press v. 
New York Press Co., 35 App. Div. 
444, 54 NYS 807 [aff 164 N. Y. 406, 
58 NE 527, 53 LRA 288]; Myers v. 
Perry First Presb. Church, 11 OKI. 
544,69 P 874. And see infra §§ 625, 
626. 

Damages or amount recoverable 
see infra § 631. 

74. Duerr v. Consolidated Gas Co., 
86 App. Div. 14, 883 NYS 714 (negli- 
gence and trespass); Hasbrouck v. 
Armour, 139 Wis. 357, 212 NW _ 157, 
23 LRANS 876; Turtenwald v. Wis- 
consin Lakes Ice, etc., Co., 121 Wis. 
65, 98 NW 948 (holding that, where a 
complaint for injury alleged that it 
was carelessly, recklessly, negligent- 
ly, willfully, and maliciously commit- 
ted, and both parties treated the ac- 
tion as one for ordinary negligence, 
it would be so treated on appeal). 
See also supra §§ 584, 618; infra §§ 
625, 626. 

75. Marshall v. Andrews, 8 N. D. 
364, 79 NW 851. 

76. Uz §.—Onhicazo, ete, Un. (Co. v- 
De Clow, 124 Fed. 142, 61 CCA 34; 
Sov Marshall, 122. Fed> 428,768 
CCA 410. 


And, where an action is tried on 
the theory that it is for one tort, it will not, on 
appeal, be treated as for another tort.” 
an action is tried as an action for conversion, it 
cannot be urged for the first time on appeal that 
the action was in fact replevin, and that the ver- 
dict is not such as the law requires in that form of 
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So, where 


a cause is tried 


Ala.—Manker v. Western Union 
Tel. Co., 137 Ala. 292, 34'S 839. 

Colo.—Rucker _ v. Omaha, etc., 
Smelting, etc., Co., 18 Colo. A. 487, 
72 P 682 (holding that, where a de- 
fendant, in support of a motion to 
require an election between two 
counts in a complaint, conceded that 
the first count was based on contract, 
and the court acted on that theory in 
granting the order, and defendant 
treated the count as being based on 
contract, on trial and in the original 
briefs filed on appeal it could not be 
allowed, on oral argument, to claim 
that the count was based on tort). 

Ind.—F lint, ete., Mfg. Co. v. Beck- 
ett, 167 Ind. 491, 79 NE 5038, 12 LRA 
NS 924; Lake Erie, ete, R. Co. v. 
Acres, 108 Ind. 548, 9 NE 453; Diggs 
Vv. Way, 22 Indy A. 617, 51 NE) 429; 
54 NE 412 (holding that, where both 
parties to an action treat it as in 
tort, and on appeal from a judgment 
for plaintiff the complaint is held 
bad, it cannot be sustained on the 


theory that it is good as a complaint| 


in contract). 

Kan.—Burgess v. Alcorn, 
%35.° 90) P 239% 

Mo.—Herf, etc., Chemical Co. v. 
Lackawanna Line, 100 Mo. A. 164, 73 
SW 346; Padley v. Catterlin, 64 Mo. 
A. 629 (holding that, where a case 
has been tried.in the lower court on 
the theory that the action was found- 
ed on contract, it cannot be treated 
in the appellate court as founded on 
negligence). 

N. Y.—Salisbury v. Howe, 87 N. Y. 
128 (holding that, where the grava- 
men of the complaint was fraud, and 
the action was tried on that theory 
without exception, the questions 
whether it stated facts sufficient to 
constitute a cause of action on con- 
tract, and whether there was evi- 
dence to sustain such cause, would 
not be considered on appeal); Lock- 
wood v. Quackenbush, 83 N. Y. 607; 
Van Beuren v. Wotherspoon, 74 App. 
Div. 123, 77 NYS 543 (holding that, 
where an action, although according 
to the pleadings one for wrongfully 
withholding possession of real estate, 
was on the trial treated by all 
parties as one for use and occupa- 
tion, it would be so treated on ap- 
peal); Deri v. Brooklyn Union Bank, 
65 Misc. 531, 120 NYS 813. 

Oh.—Baltimore, ete., R. Co. v. Hub- 
bard, 25 Oh. Cir. Ct. 477. 

Wash.—Nielsen v. Northeastern Si- 
berian Co.,.40 Wash. 194, 82 P 292; 
Sanders v. Stimson Mill Co., 34 Wash. 
Bass ELIT 

[a] Where it is uncertain upon 
what ground recovery was had, but 
the case was tried upon different and 
inconsistent theories, sometimes as 
an action in assumpsit and at others 
as an action on the case for deceit, 
an objection made for the first time 
on appeal as to the form of action 
will mot be entertained. Grubb v. 
Milan, 249 Ill. 456, 94 NE 927. 

77. Selig v. Rehfuss, 195 Pa. 200, 
45° A 919; 

78. U. S—Madden vy. McKenzie, 
144 Fed.-.64, 75 CCA 222" U.S.) v; 
Marshall, 122 Fed. 428, 58 CCA 410. 

Ark.—Gerstle v. Vandergriff, 72 
Ark: 261,°79 SW: 776. 


75 Kan. 
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Contract and tort. So, where a cause is tried 
upon the theory that it is an action in tort and not 
in contract, or vice versa, that theory will govern 
the cause in the appellate court.’® 
record shows no objection on the trial to an alleged 
defect in the pleadings that the action was brought 
in assumpsit, while the statement filed was a dee- 
laration in deceit, such defect will not be considered 
on appeal, the case having been properly disposed 
of on its merits.”7 

At law and in equity. On the same principle, if 


And, where the 


as an action at law, it cannot be 


contended, on appeal, that it is really a suit in equity 
or an equitable action, or vice versa.® 


And, where 


Ga.—Savannah, ete., R. Co. v. Tal- 
Leas 123 Ga. 378, 51 SE 401, 3 AnnCas 


Ill.—Mortimer v. Potter, 213 Il. 
178, 72 NE 817; Reed v. Engel, 142 
Ill. A. 413; Chicago yv. Chicago Ter- 
minal Transfer R. Co., 121 Ill. A. 197 
(holding that, where the cause has 
been informally and _ irregularly 
treated by the parties and by the 
superior court as a chancery cause, 
it will, in the interest of the speedy 
disposition of the merits of the mat- 
ter, be so treated in the appellate 
court, although the making up of the 
issues in the chancery proceeding, in- 
stead of adopting the practice point- 
ed out in the statute, was an irregu- 
larity, which, if taken advantage of 
in apt time, might in a proper case 
be a good cause for reversal). 

Ind.—Shew v. Hews, 126 Ind. 474, 
26 NE 483 (holding that, where the 
whole theory of a case from its in- 
ception to its final determination in 
the trial court was characterized as 
a suit in equity, it must rest on that 
theory on appeal). 

Ind. T.—Howell v. Brown, 5 Ind. T. 
718, 83 SW 170. 

Iowa.—Wait v. Mystic Workers of 
World, 140 Iowa 648, 119 NW 72: 
Steele-Smith Grocery Co. v. Potthast, 
109 Iowa 413, 80 NW 517; Harrison v. 
Palo Alto County, 104 Iowa 383, 73 
NW 872; Lemert v. McKibben, 91 
Iowa 345, 59 NW 207; Tuthill Spring 
Co. v. Smith, 90 Iowa 331, 57 NW 
853; Bryant v. Fink, 75 Iowa 516, 
39 NW 820. 

Ky.—Cornett v. Burchfield, 142 Ky. 
357, 134 SW 466 (holding that, where 
the parties treat an action as a suit 
in equity in the lower court, it will 
be so treated on appeal, although the 
case has been tried by ordinary pro- 
ceeding); Stevenson v. Moore, 118 
SW 951; Northup v. Sumner, 132 Ky. 
156, 116 SW 699 (holding that, where, 
in an action for damages for tres- 
pass, plaintiff, who prayed that de- 
fendant be enjoined from = further 
trespass, failed to demand that the 
questions of ownership, trespass, and 
damage be settled before that of.her 
right to an injunction, and the case 
was practiced as an equity case, it 
would be treated as such on appeal, 
and would be decided on its merits). 
Pe ge rT gas v. Harris, 32 Mich. 

Mo.—Crocker v. Barteau, 212 Mo. 
359, 110 SW 1062; Kostuba v. Miller, 
137 Mo. 161, 38 SW 946; Roselle v. 
Beckemeir, 134 Mo. 380, 35 SW 1132; 
Harwood v. Toms, 130 Mo. 225, 32 
SW 666; Stringer v. Geiser Mfg. Co., 
177 Mo. A. 234, 162 SW 645; Laugh- 
lin v. Gerardi, 67 Mo. A. 372. 

Mont.—Goldsmith v. Murray, 48 
Mont. 337, 138 P 187; Moss v. Good- 
hart, 47 Mont. 257, 131 P 1071; Ayotte 
v. Nadeau, 32 Mont. 498, 81 P 145: 
Mares v. Dillon, 30 Mont. 117, 75 P 
963; Talbott v. Butte City Water Co., 
29 Mont.) 17) 73U Perit 

Nebr.—Smith v. Nofsinger, 86 
Nebr. 834, 126 NW 659. 

Nev.—McStay Supply Co. v. Stod- 
dard, 35 Nev. 284, 132 P 545. 

N. Y.—Glatner v. Glatner, 149 App. 
Div. 89, 133 NYS 872; Chism v. Smith, 
138 App. Div. 715, 123 NYS 691. : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ee, aes 


§§ 620-621] 


the parties have acted on the assumption that the 
issues were triable by the court without the inter- 
vention of a jury, neither party can depart from 


such theory on appeal.’® 


Probate and equity. And, although by statute 
probate jurisdiction is vested in the same court that 
exercises jurisdiction in cases of law and equity, 
the jurisdictions are separate, and a proceeding in- | 
stituted and tried as a probate proceeding to revoke 
the probate of a will cannot be changed and treated, 
on appeal, as a proceeding in equity to declare a 


trust.®° 


Actions or proceedings under statutes. 


N. D.—De Laney v. Western Stock 
Co., 19 N. D. 630, 125 NW 499; Ra- 
ere v. Nickells, 9 N. D. 536, 84 NW 
353. 

Okl.—Brooks v. Tyner, 38 Okl. 271, 
132 BP) 683); wocust,iv., Caruthers, 23 
Okl. 373,100 P 520; Overstreet v, 
Citizens’ Bank, 12 Okl. 383, 72 P 379. 

Or.—In re Murray, 56 Or. 132, 107 
Lee): 

S. C.—Hardin v. Clark, 32S. C. 
480, 11 SE 304 (holding that, where a 
case is by both parties regarded as 
an equity case in the court below, to 
be tried by the court without a jury, 
the question as to whether it is in 
fact a law case will not be consid- 
ered on appeal). 

S. D.—Chrystal v. Gerlach, 25 S, 
D. 128, 125 NW 633. 

Wash.—Pealer v. Grays Harbor 
Boom Co., 54 Wash. 415, 103 P 451; 
McKinley v. Morgan, 36 Wash. 561, 
OIE 45% 

Wis.—Boutin vy. Etsell, 110 Wis. 
276, 85 NW 964. 

Can.—Bullen vy. Wilkinson, 2 Dom 
LR 190, 3 OntWN 859, 21 OntWR 
427 


Objection that remedy was 
equity see infra § 654. 

Objection that remedy was at law 
see infra § 655. 

Objection as to trial by jury see 
infra § 726. 

Objection to reference of cause see 
infra. § %22. : 

[a] When rule not applicable. 
But it has been held that, where 
complainant’s bill is in fact to have 
a mortgage, which constitutes an ap- 
parent lien upon his title, declared 

' satisfied, and the bill contains no al- 
legations inappropriate in such a 
bill, the appellate court will not dis- 
miss it because complainant errone- 
ously supposed it to be a bill under 
the statute to quiet title; but, if the 
case made is sustained by the evi- 
dence, the court will grant the ap- 
propriate relief. Ormsby v. Barr, 22 
Mich. 80. 

79, Indianapolis Northern Trac- 
tion Co. v. Brennan, 174 Ind. 1, 87 
NE 215, 90 NE 65, 68, 91 NE 508, 30 
LRANS 85; De Laney v. Western 
Stock Co., 19 N. D. 630, 125 NW_ 4997 
In re Murray, 56 Or. 132, 107 P 19. 

infra 726. 
oe : 136 Cal. 590, 69 


80. In re Davis, 
Beati2e 

81. Conrad v. Hansen, 171 Ind. 43, 
85 NE 710 (holding that, where a 
proceeding for the improvement of a 
highway was tried on the theory that 
it was under acts [1905] p 521 ¢c 167, 
and the remonstrance filed alleged 
that the petition was not signed by 
fifty freehold voters of the township, 
as required by the act, and the court 
found that the petition was signed 
by fifty freehold voters, it could not 
be urged, on appeal, that the petition 
was insufficient, because it sought to 
bring the proceedings under acts 
{1903] pp 294-298 c 165, repealed by 
the act of 1905, the theory on which 
a case was tried below being the only 
one the appellate court could consid- 
er); Odlitic Stone Co. v. Ridge, 169 
Ind. 639, 83 NE 246 (holding that, 
where a cause was tried on the the- 
ory that it was brought under Burns 
Annot. St. [1901] § 7083 subd 2, pro- 


in 


-gations more appropriate to an ac- 


APPEAL AND ERROR 


appeal.®1 


eral. 


peal.*4 


The rule 


viding that every corporation shall 
be liable for damages suffered by any 
servant which result from the negli- 
gence of any person in the service of 
the corporation to whose order the 
injured employee was bound to con- 
form, that theory must be adhered to 
on appeal, and since the act was un- 
constitutional, in so far as it was 
applicable to the case, a judgment 
for plaintiff could not be. sustained). 
And see Sutherland v. Ammann, 112 
App. Div. 332, 98 NYS 574 (holding 
that the appeal from a nonsuit in an 
action, the complaint in which is 
drawn on the theory of defendant’s 
liability because of a violation of the 
labor law, and which does not allege 
facts necessary to bring the case 
within the Employers Liability Act, 
cannot, by reason of plaintiff’s re- 
quest after the nonsuit to amend the 
complaint, be aided on the ground 
saey the case is within the latter 
act). 

82. Mathieson v. St. Louis, 
R._Co., 219 Mo:'542,, 118 Sw. 9. 

[a] Forcible entry and ejectment, 
—Where the case is tried on the the- 
ory that the complaint states a 
cause of action for a forcible entry, 
under the statute, its sufficiency will 
be determined on this theory on ap- 
peal, although it contains some alle- 


@tC:, 


tion of ejectment. Spellman 

Rhode, 33 Mont. 21, 81 P 395. 
83. Cross references: 

As to nature and form of action or 
proceeding see supra § 620. 

As to relief asked and grounds for 
relief see infra §§ 625, 626. 

Objections to pleadings see infra § 
701 et seq. 

Objections to absence of pleadings 
see infra § 701. 

CRAs nons to variance see infra § 


84. U. S—San Juan Light, etce., 
Co; ve Requena, 224. U0. S889) 32) SCt 
399, 56 L. ed. 680; Melton v. Pensa- 
cola Bank, etc., Co., 190 Fed. 126, 111 
CCA 166. : 

Ala.—Davis v. Cook, 65 Ala. 617. 

Ark.—Oak Leaf Mill Co. v. Cooper, 
103 Ark. 79, 146 SW 130; Hope v. 
Shiver, 77 Ark. 177, 90 SW 1003. 

Cal.—Gervaise v. Brookins, 156 Cal. 
110, 1083 P 332; Visalia Bank vy. Dil- 
lonwood Lumber Co., 148 Cal. 18, 82 
P 374; Beardsley v.' Clem, 137 Cal. 
828, 70 PP 175; (Stevens vo" Truman; 
12 VCale 155," 5oV PSO! Sknieht ve 
Whitmore, 125 Cali 198; 57 P89: 
San Diego Land, etc., Co. v. Neale, 88 
Cal. 50, 25 P 977, 11 LRA604- Bart- 
nett 'v. Hull, 19 Cal. A. 91, 124° P 885; 
Nilson v. Oakland Traction Co., 10 
CalprAl 108) 1012 Po4 ie. 

Colo.—Sternberger v. Seaton Min. 
Co., 45 Colo. 401, 102 P 168; Rucker 
v. Omaha, etc., Smelting, ete., Co., 18 
Colo, A. 487, 72 P 682. 

Conn.—Lewisohn vy. Stoddard, 78 
Conn. 575, 63 A 621. 

Fla.—State v. Seaboard Air Line R. 
Co., 56 Fla. 670, 47 S 986; Ocala Fdy., 


Vv. 


ete., Works v. Lester, 49 Fla. 347, 
38 S 56. i 
Tll.— Litz v. West Hammond, 230 


Plamondon Mfg. Co., 153 Ill. A. 
Ind.—Domestie Block Coal Co. v. 
De Armey, 179 Ind. 592, 100 NE 675,! 


Pichi) Tae 


applies also to actions or proceedings under statutes, 
so that, where an action or proceeding is treated in 
the trial court as having been brought under a par- 
ticular statute, that theory will be adhered to on 
And where an action is tried as based 
on a statute, it will not be treated, on appeal, as an 
action at common law.*? 

[§ 621] d. As to the Pleadings §**—(1) In Gen- 
If a particular construction has been placed 
upon the pleadings in the court below, a different 
construction cannot, as a rule, be urged upon ap- 
And this is true, even though such con- 


102 NE 99; Modlin v. State, 175 Ind. 
511, 94 NE 826, AnnCas1913C 669;° 
Studabaker v. Faylor, 170 Ind. 498, 
83 NE 747, 127. AmSR 397; Odlitic 
Stone Co. v. Ridge, 169 Ind. 639, 83 
NE 246; Flint, etc., Mfg. Co. v. Beck- 
ett VOW. ind: 540179) NB Osan dere 
ANS 924; West Muncie Strawboard 
Co, v. Slack, 164 Ind. 21, 72 NE 879; 
Wilstach v. Heyd, 122 Ind. 574, 23 
NE 963; McKinley v. Britton, (A.) 
103 NE 349; Euler v. Euler, (A.) 102 
NE 856; Chicago, ete., R. Co. v. Ves- 
ter, 47 Ind. A. 141, 93 NE 1039; In- 
diana Natural Gas, ete., Co. v. Stew- 
art, 45 Ind. A. 554, 90 NE 384; Wil- 
son v. Record, 45 Ind. A. 871, 90 NE 
906; Flowers v. Poorman, 43 Ind. A. 
528, 87 NE 1107; Anderson Fdy., etc., 
Works v. Meyers, 15 Ind. A. 385, 44 
NE. 193; Cleveland, ‘etc.,, R.. Co. v- 
De Bolt, 10 Ind. A. 174, 37 NE 737. 

Iowa.—Coleman v. Coleman, 153 
Iowa 543, 133 NW 755; Flint v. Atlas 
Mut. Ins. Co., 134 Iowa 531, 112 NW 
1; Giles v. Shenandoah, 111 Iowa 83, 
82 NW 466. (holding that, where 
plaintiff's petition was dismissed be- 
cause proper notice had not been 
served on the city of the injury al- 
leged to have been occasioned by a 
defective sidewalk, a second aver- 
ment in the petition that the injury 
was due to improper lighting of the 
street would not be considered on 
appeal as dispensing with the neces- 
sity of notifying the city of the in- 
jury, where no evidence was intro- 
duced at the trial to sustain such 
averment). 

Kan.—Edwards v. Brinkerhoff, 85 
Kan. 67, 116 P 222; Auld v. Butcher, 
22 Kan. 400; Snyder v. Hamm, 6 Kan. 
A. 240, 49 P 693: 

Ky.—Chesapeake, ete, R. Co. v. 
Stein, 142 Ky. 515, 134 SW 1169; 
Southern States Mut. L. Ins. Co. v. 
Herlihy,’ 138 Ky. 359, 128 SW 91; 
Dodd v. > Pittsbure, eter, Rk. (Con a0G 
SW 787, 32 KyL 605, 16 LRANS 898. 

Mass.*~ Mountford v. Cunard 
Steamship Co., 202 Mass. 345, 88 NIE 
782; Greenstein v. Chick, 187 Mass. 
157, 72 NE 955; Williston Seminary 
v. Easthampton Spinning Co., 186 
Mass. 484, 72 NE 67 

Mich.—Gates yv. Beebe, 170 Mich. 
107, 135 NW 934; Michaels v. McRoy, 
148 Mich. 577, 112 NW 129; McKone 
v. Michigan Cent. R. Co., 51 Mich. 
601, 17 NW 74, 47 AmR 596. 

Minn.—Keyes v. Minncapolis, 
R. Co., 35 Minn. 290, 30 NW 888. 

Mo.—Jackson v. Kansas City Bolt, 
etc., Co., 238 Mo. 656, 141 SW 1128; 
Hector v. Mann, 225 Mo. 228, 124 SW 
1109; Avery v. Kansas City Cent. 
Bank, 221 Mo. 71, 119 SW 171106; Swin- 
hart v. St. Louis, ete., R. Co., 207 Mo. 
423, 105 SW 1043; Overshiner v. Brit- 
ton, 169 Mo. 341, 69 SW 1%; Smiley v. 
St. Douisy ete... Co. 160) Mos 16295 


etc., 


61 SW 667; Harwood v. Toms, 130 
Mo. 225, 32 SW 666; Remmers v. 
Shubert, 155 Mo. A. 588, 134 SW 


1042; Barker v. Jefferson, 155 Mo. A. 
390, 187 SW 10; Alabama Steel, etc., 
Co. v. Symons, 110 Mo. A. 41, 883 SW 
78; Blackwell v. Smith, 8 Mo. A. 43. 

Mont.—Cohen y. Clark, 44 Mont. 
Lod, OR Tab 

N. Y.—Gearity v. Strasbourger, 
isn cAppsy Divine Od), SAAS eeNeY SF 2575 
Weidner v. Olivit, 108 App. Div. 122, 
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struction is at variance with the pleadings.®° The 
rule applies to the construction and effect of de- 
murrers*® and of amendments and supplemental 
es oF 

[§ 622] (2) With Regard to Their Nature and 
Form. In accordance with the above rule the con- 
struction of pleadings with regard to their nature 
and form, which is placed upon them in the trial 
court, must be adhered to on appeal.s* Thus where 
a defendant styles his answer a counterclaim, and 
the trial proceeds on that theory, he will not on ap- 
peal be permitted to claim that it was a cross com- 
plaint.8® And where a pleading is treated as an 
answer it cannot be regarded as a counterclaim on 
‘appeal.°° On the other hand, when an answer set- 
ting up affirmative matter is treated as a plea of 
set-off, counterclaim, cross complaint, or cross peti- 
tion in the trial court, it will be so treated on ap- 
peal.®t So, where affirmative relief is sought by 
answer instead of by cross bill, and the objection 
is made for the first time on appeal, a decree grant- 
ing the relief will not be reversed where the case 
was heard as if a eross bill had been filed.°? And 
the objection that a pleading filed and treated in 
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original bill cannot be made for the first time in 
the supreme court.®? And a judgment for defendant. 
on his plea in bar, which was treated by the court 
as a demurrer to plaintiff’s statement, will not be 
disturbed on appeal, because the plea was not dis- 
posed of according to the usual rules, where plain- 
tiff made no objection to the procedure. 

Reply as amendment of petition or complaint. 


‘Where a fact essential to a cause of action is not 


alleged in the petition or complaint, but is alleged in 
the reply as occurring after the filing of the petition 
or complaint, and no objection is made, it will be 
treated on appeal as a supplemental amendment to 
the petition or complaint.°®® 

Misjoinder and duplicity. It has also been held 
that where the trial court assumed that the parties 
intended to waive a misjoinder of causes of action 
the case will be determined on the same theory on 
appeal.°* And where a defendant treats plaintiff’s 
claim for services as constituting a single cause of 
action in the lower court. by a motion to the court 
to require him to state and number his cause of 
action for services separately from other causes of 
action alleged, he is bound by such theory of the 


the court below as a eross bill is 


96 NYS. 37 [aff 188 N. Y. 611 mem, 
81 NH 1178 mem]; Hollister v. Valen- 
tine, 69 App. Div. 582, 75 NYS 115; 
Feneran v. Singer Mtg. Co., 20 App. 
Div. 574, 47 NYS 284 

Oh.—Schnitzer v. Cole, 26'4Oh: Cir: 
Ct: 387. 

Pa.—Crown Slate Co. v. Allen, 199 
Pa. 239, 48 A 968; Selig v. Rehfuss, 
195 Pa. 200, 45 A 919. 

Ss. C:—Bell _v. Edwards, 78 S. C. 
490, 59 SE 535 (where the complaint 
was considered by the trial court, al- 
though erroneously, as alleging a re- 
sulting trust). 

Tenn.—Read v. Citizens’ St. R. Co., 
110 Tenn. 316, 75 SW 1056. 

Tex.—Peacock y. Coltrane, 44 Tex. 
Civ. A. 5380, 99 SW 107; Brown Iron 
Co. v. Templeman, 30 Tex. Civ. A. 50, 
69 SW 249; Southern Pac. R. Co. v. 
Kennedy, 9 Tex. Civ. A. 232, 29 SW 
394. 

Vt.—Blondin v. McArthur, 84 Vt. 
516, 80 A 663;. Wilder v. Wilder, 82 
Vit 123,003 JA. 203 (holding that, where 
it was not claimed at the trial that 
the allegations of an answer set 
up the defense of laches, such con- 
tention could not be raised on ap- 


peal). 

Wash.—Sylvester  v. State, 46 
Wash: 585, 91 P. 15;, Morrison v. 
Steenstra, 45 Wash. 175, 88 P 104; 
Riverside Land Co. v. Pietsch, 35 
Wash. 210, 77 P 195; Sanders. v. 


Stimson Mill Co., 34 Wash. 357, 75 P 
974; Sherman v. Sweeny, 29 Wash. 
321, 69 P 1117; Koontz v. Koontz, 25 
Wash. 336, 65 P 546. 

Wis.—Monture v. Regling, 140 Wis. 
407, 122 NW 1129; Hasbrouck v. Ar- 
mour, 139. Wis. 357,' 121 NW. 157,128 
LRANS 876; Morey v. Lake Superior 
Terminal, etc., R. Co:, 125 Wis. 148, 
103 NW 271, 12 LRANS 221; Lake 


School Dist. No. 9 v. Lake School 
Dist. No. 5, 123 Wis. 289, 101 NW 
681. 

[a] Where two or more theories 


are outlined in a pleading, and the 
record does not disclose which was 
adopted in the trial court, the court, 
on appeal, will determine the theory 
of the pleading from its general 
scope, and will construe it by pro- 
ceeding on the théory which is most 
apparent from the facts alleged; but 
where a theory has been adopted by 
the parties, and the trial court and 
the case has been tried on that 
theory, it must be adhered to on ap- 
peal. Odlitic Stone Co. v. Ridge, 169 
Ind. 639, 838 NE 246. 

{[b] Aider of petition by reply.— 


Although the petition may have been’ 


in substance an 


insufficient, yet, where defendant has 
pleaded mere evidentiary matters in 
his answer, by reason of which plain- 
tiff has filed a reply, and both parties 
have treated the petition and reply 
together as stating plaintiff's claim, 
the fact that the petition was in- 
sufficient, not having been objected 
to on the trial, cannot be urged on 
appeal to preclude review of a judg- 
ment for defendant. Jones v. Rush, 
156 Mo. 364, 57 SW 118. Compare 
infra § 622 text and note 95. 

85. German-American Nat. Bank 
V.,luewis,. 9 VAla. A 3525, Gounseel 4s 
Hunt v. Chicago, etc., R. Co., 95 Nebr. 
746, 146 NW 986. 


575, 63 A 621 (holding that, where 
the parties, in the court below and 
also on appeal, have treated all the 
papers filed by each defendant, 
whether entitled demurrers, amended 
demurrers, or further demurrers, as 
constituting a single demurrer, the 
court, on appeal, will not consider 
whether filing the latest demurrers 
might not properly have been held to 
operate as a withdrawal of those 
previously filed). 

With regard to issues presented see 
infra § 623. 

87. Edwards v. Brinkerhoff, 85 
Kan. 67, 116 P 222 (allegation of 
facts in reply treated as supplemen- 
tal amendment to petition); Hector 
v. Mann, 225 Mo. 228, 124 SW 1109 
(that amendment states a new cause 
of action); Jones v. Ramsey, 127 
App. Div. 704, 111 NYS 993 (failure 
to file proposed supplemental answer, 
on the theory that it would be of no 
avail in view of the ruling of the 
court striking allegations from an 
amended answer and refusing to al- 
low their restoration). 

With regard to issues presented 
see infra § 623. 


88. Cal.—McAbee vy. Randall, 41 
Cal. 136. 

Ind.—Gaff v. Greer, 88 Ind. 122, 45 
AmR 449; Cox v. Dill, 85 Ind. 334 


(holding that, where a pleading was 
treated by the parties and the trial 
court as a cross complaint only, and, 
when judgment was rendered on it, 
the issue tendered in the petition in 
partition was expressly continued 
for future determination, defendants 
could not thereafter assert that such 
pleading amounted only to a denial 
of the petition); Wilson v. Carpenter, 
62 Ind. 495. 

Kan,—Edwards v. Brinkerhoff, 85 
| Kan. 67, 116 P 222. 
Mont.—Power v. Sla, 24 Mont. 243, 


86. Lewisohn y. Stoddard, 78 Conn. 


cause, and he cannot be heard to insist on appeal 


61 P 468 (demurrer to answer de- 
nominating it a ‘“defense’”’ instead 
of a “counter-claim” treated as at- 
tacking the pleading as a counter- 
claim). 

N. Y.—Vann v. Rouse, 94 N. Y. 401. 

Pa.—yYoder vy. Cole, 232 Pa, 509, 81 
A 546. 

{a]_ Treating motion and affidavits 
as pleadings.—Where the _ parties 
treated the motion and affidavits of 
plaintiff and the reply affidavit of de- 
fendant as a petition and answer 
thereto, and testimony was taken on 
the facts thus presented, objection to 
the manner in which the facts were 
presented cannot be first raised on 
appeal. Koontz v. Koontz, 25 Wash. 
336, 65 P 546, 

[b] Motion treated as bill in 
equity.— Where a motion to stay the 
issuance of an order of restitution 
in ejectment was treated by the par- 
ties as the equivalent of a bill in 
equity for such purpose, it will be 
so treated on appeal. U. S. v. Mar- 


shall, 122 Fed. 428, 58 CCA 410. 
89. McAbee v. Randall, 41 Cal. 136. 
90. Gaff v. Greer, 88 Ind. 122, 45 
AmR 449. 


91. U. S.—Perego v. Dodge, 163 
10/7 S. LCO ALO LS Sto dale) eye Gemetoliae 

Ind.—Wilson v. Carpenter, 62 Ind. 
495; Rooker v. Ludowici Celadon Co., 
53 Ind. A. 275, 100 NE 469. 

Ky.—Allensworth v. Lowdermilk, 
35 SW 1030, 18 KyL 252; Nutter v. 
Johnson, 80 Ky. 426; Cason v. Cason, 


WO Ky. 558 
N. Y.—Acer v. Hotchkiss, 97 N. Y. 
395; Vann v. Rouse, 94 N. Y. 401; 


ig v. Smith, 16 Mise. 351, 38 
NYS 93. 

S2C= Gall iw Ruggles, 95 S. C. .90, 
78 SE 536. 

Tenn.—Hawkins v. Hubbell, 127 
Tenn. 312, 154 SW 1146. 

Wis.—Voechting v. Grau, 55 Wis. 
312, 13 NW 230; Selleck v. Griswold, 
49 Wis. 39, 5 NW 213. 

Objections to set-off, counterclaim, 
etc. see supra § 611; infra § 712. 

92. Cocke yv. Clausen, 67 Ark. 455, 
55 SW 846. 


Bees McCredie v. Buxton, 31 Mich. 

94. Yoder v. Cole, 232 Pa. 509, 82 
A 546. 

95. Edwards vy. Brinkerhoff, 85 
Kan. 67, 116 P 222. Compare Jones 
v. Rush, 156 Mo. 364, 57 SW. 118 
supra note 84 [b]. 

96. Noecker v. Wallingford, 133 


Iowa 605, 111 NW 387. 
Necessity for objection in lower 
court see infra § 706 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


O’Keefe v. United R. Co., 


§§ 622-623] 


that plaintiff has undertaken to state several causes 


of action in one count.®* 
[§ 623] 


upon in the lower court.°® 


VE Sones v. Clark, 44 Mont. 151, 
AS ROS: 

Necessity for asa ESE in lower 
court see infra § 7 

98. U. Boe vie pee McEwen, 193 
Roediaia0oe 113) COA 229°" Tuttle — ve 
Claflin, 76 Fed. 227; 22 CCA 138, 82 
Fed. 744, 27 CCA 255 (holding that, 
where the pleadings were silent on 
the question as to whether complain- 
ants marked their article as “Pat- 
ented,” or notified defendants of their 
alleged. infringement, as required by 
Rev. St. 4900, and that question 
was never actually raised or decided 
in the circuit court, it was too late 
for *defendants to make the point 
upon appeal from the final decree). 

Ala.—MeGraw v. Tillery, 178 Ala. 
253, 59 S 567 [den reh 176 Ala. 451, 
58 S 421]; American Sales Book Co. 
v. Pope, 7 Ala. A. 304, 61 S 45. 

Ark.—White v. Moffett, 108 Ark. 
490, 158 SW 505; Jones v. Seymour, 
95 Ark. 593, 130 SW 560; Shinn vy. 
Plott, 82 Ark. 260, 101 SW 742. 

Cal.—Knoch y. Haizlip, 163 Cal. 
146, 124 P 998 (no issue raised below 
as to consideration) ; ake v. Saw- 
day, 153 Cal. 86, 94 P 424. 

Conn:—Andrews v. Peck, 83 Conn. 
a 78 A 445, 32 LRANS 181. 

Ga. — Virginia- -Carolina Chemical 
Co. v. Provident Sav. L. Assur. Soc., 
126 Ga. 50, 54 SH 929. 

Tll.—Hill v. Siffermann, 230 Ill. 19, 
82 NE 338. 

Ind.—Sims v. Smith, 99 Ind. 469, 50 
AmR 99; Southern R. Co. v. Crone, 
51 Ind. A. 300, 99 NE 762. 

Iowa.—Cuthbertson y. Carroll First 
Nat. Bank, 158 Iowa 144, 138 NW 
1090; Haydon v. Whitaker, 156 Iowa 
87, 185 NW 361; Tyrrell v. Shannon, 
147 Iowa 184, 123 NW 325; Burrow v. 
Hicks, 144 Iowa 584, 120 NW LOAM 
Getchell, etc., Lumber, etc CONAN. 
Peterson, 124 "Towa 599, 100 NW 550; 
Johnson v. Saum, 123 Iowa 145, 98 
NW 599; Harris-Emery Co. ty? Pit- 
cairn, 122 Towa 595, 98 NW 476; 
Zion Church vy. Parker, 114 Iowa 1 
86 NW 60 (even on trial de novo); 
Robinson v. Larson, 112 Iowa 173, 
83 NW 900; Joyce vy. Perry, 111 Iowa 
567, 82 NW 941. 

Kan.—John v. Young, 74 Kan. 865, 
86° P 2955 “Missouri Pac: R.- Co. v- 
Newberger, 65 P 655 

Ky.—Louisville, ete, R. Co. v. 
Allen, 152 Ky. 837, 154 SW 371 [den 
reh 152 Ky. 145, i153 SW 198]; Van 
Jellico Min. Co. vy. Rellins, 108 SW 
235, 32 KyL 1190; Gravitt v. Mountz, 
87 SW 304, 27 Kyl 945. 

La.—Louisiana Land Co. v. Blake- 
Woodwesell teat lo39. 59 "S 9984 Ture 
geau’s Succ., 130 La. 650, 58 8 497; 
Doucet v. Fenelon, 120 La. 18, 44 5S 
908; Alexandria vy. Morgan’s Louisi- 
ana, ete, R., etc., Co., 109 La. 50, 33 

5. 

Mass.—Merrick v. Betts, 214 Mass. 
223, 101 NH 131; Raymond v. Butter- 
worth, 139 Mass. 471, 1 NE 126. 

Mich.—Railroad Comrs. v. Wabash 
R. Co., 123 Mich. 669, 82 NW 526. 

M etc., R. Co. v.. Him- 
melberger, 247 Mo. 179, 152 SW 86; 
Woodson Vv. Metropolitan St. R. Co., 
224 Mo. 685, 123 SW 820, 30 LRANS 
931, 20 AnnCas 1039; Taylor, ete., 
Brick Co. v. Kansas City So. R. Co., 
213 Mo. 715, 112 SW 59; Dunnigan 
v. Green, 165 Mo. 98, 65 SW 287; 
Riesterer v. Horton Land, etc., Co., 
160 Mo. 141, 61 SW 238; 
Metropolitan St. R. Co., 
109, 150 SW 1092; In re Purl, 147 Mo. 
AY 105, 125. Siw: 849: Sands v. Pabst 
Brewing Co., 131 Mo. A. 413, 111 SW 
593; Gruwell v. National Council K. 
L. S., 126 Mo. A. 496. 104 SW 884; 
124 Mo. A, 


(3) With Regard to Issues Presented. 
The general rule is that the appellate court will con- 
sider only such issues as were both raised and relied 
But, where a case has 
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been tried without objection as though the plead- 


ings raised a certain issue, the objection that the 


613, 101 SW 1144; Atterbury v. Hop- 
kins, 122 Mo. A. 172, 99 SW 11; Lu- 
cas wa Cella, 115 Mo; Al 395, 94. "SW. 
996; McConey v. Wallace, 22 Mo.A. 377. 

Mont.—Aikens v. Frank, 21 Mont. 
1925 HSER LbSs: 

Nebr.—Standard Bridge Co. v. 
Kearney County, 95 Nebr. 744, 146 
NW 943; O’Connell v. Sioux County, 
94 Nebr. 826, 144 NW 779; Mauzy v. 
Hinrichs, 89 Nebr. 280, 131 NW 218; 
O’Connor v. Waters, 88 Nebr. 224, 
129 NW 261; Nielsen v. Central Ne- 
braska Land, etce., Co., 87 Nebr. 518, 
127 NW 897; Whedon v. Lancaster 
County, 80 Nebr. 682, 114 NW 1102; 
Bankers’ Union of the World v. Lan- 
dis, 75 Nebr. 625, 106 NW 973; Bank- 
ing House of A. Castetter v. Stewart, 
70 Nebr. 815, 98 NW 34; Carnahan v. 
Brewster, 2 Nebr. (Unoff.). 366, 96 

90. 


Nev.—Paul v. Cragnaz, 25 Nev. 293, 
59 P 857, 60 P 983, 47 LRA 540. 

N. J.—Kent v. Phenix Art Metal 
Co., 69 N. J. L. 532, 55 A 256; Field- 
ers v. North Jersey St. R. Co., 68 
N.. de) L.. 343; 53 A’ 404, 54° A822; 96 
AmSR 552, 59 LRA 455 [rev 67 N. 
J- L. 76, 50 A 533)5 Polhemus vi Hol- 
land Trust Co., 61 N. J. Eq. 654, 47 
A 417 [rev 59 N J. Eq. 93, 45 A 5341 

N. Y.—Sutherland v. Ammann, 112 
App. Div. 332, 98 NYS 574 [aff 190 
ING OY 514 832 Nass Te 

N. C.—Corporation Commn, vy. Sea- 
board Air Line System, 127 N. C. 283, 
37 SE 266. 

Pa.—Bradley v. Pierce, 180 Pa. 262, 
36 A 740. 

Philippine.—Williams v. McMick- 
ing, 17 Philippine 408. 

S. C.—Miller v. Wroton, 82 S. C. 
97, 63 SE 62, 449; Carter v. Kaufman, 
67 S. C. 456, 45 SE 1017. 

S. D.—Fréderick First Nat. Bank v. 
Mcfivaine, 32 S. D. 221, 142 NW ee 

Tenn.—Louisville, ete., Re ‘Co, 
Hae Iron Co., 118 Tenn. 194, T01 ‘Sw 
41 

Tex.—Glenn v. McFaddin, (Civ. A.) 
143 SW 234; Nueces Valley Irr. Co. v. 
Davis, (Civ. A.) 116 SW 633; Rivers 
v. Campbell 51° Tex. ‘Civ. A: 103; 111 
SW 190; Haywood v. Scarborough, 
(Civ. A.) 102 SW 469; Miller v. 
Drought, (Civ. A.) 102 SW 145; Pitt- 
man vy. Pacific Express Co., 24 Tex. 
Civ. A. 595, 59 SW 949 (issue made 
by pleadings, but not submitted to 
jury); Germania L. Ins. Co. v. Peetz, 
(Civ. A.) 47 SW 687. 

Utah.—Swan v. Salt Lake, etc. R. 
Co., 41 Utah 518) 127 Py 267: Mee@y. 
National Bank of Republic, 37 Utah 
28, 106 P 517 (holding that, where 
the trial court at appellant’s request 
passed upon but one issue in render- 
ing judgment, the supreme court can- 
not pass upon other issues not con- 
sidered or requested to be considered 
below); Kunkel v. Utah Lumber Co., 
29) Witenes U8 Peso? "4aeAmn@ as 187. 

Wash.— Powers v. Munson, 74 
Wash. 234, 133 P 453; State v. Lewis 
County Super. Ct., 70 Wash. 670, 127 
P 313; Anderson vy. Mitchell, 51 Wash. 
265, 98 P 751. 

Wis.—Torbe v. Strauss, 155 Wis. 
518, 144 NW 184, 1136; State Journal 
Printing Cony Madison, 148 Wis. 
396, 134 NW 909; Crowley v. Chicago, 
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ore R.~ Co:,, 122" Wis. ‘287, 99° NW: 
1016. 
Wyo.— David v. Whitehead, 13 
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See also supra § 584 et seq. 

[al Objection to declaration of a 
resulting trust.—Breitenbucher y. Op- 
penheim, 160 Cal. 98, 116 P 55. 

[b] An amendment to an answer, 
filed after the jury had retired, set- 
ting up a new and distinct ground of 
defense, will not be considered in 


issue was not raised by the pleadings, or that the 
issues were not complete, cannot be made for the 
first time in the appellate court,?® and especially 


testing the legality or validity of the 
verdict and judgment. Beach v. Latt- 
ner, 101 Ga. 357, 28 SE 110. 

[c] Partnership accounting; fees 
and distribution.—Questions as to 
what should be allowed to a receiver 
on partnership accounting, and to his 
attorney, and as to how the balance 
should be disposed of will not be 
considered where it was not before 
the lower court. Torbe v. Strauss, 
155 Wis. 518, 144 NW 184, 1136. 

[d] Trial on issue made by repli- 
cation.— Where an action of assump- 
sit is tried to its conclusion below 
on the theory of the issue made by 
plaintiff's replication, the supreme 
court will consider the case on the 
same theory. American Sales Book 
Co. v. Pope, 7 Ala. A. 304, 61 S 45. 

99. U. S—Campbell v. U. S., 
U. S. 99, 32 SCt 398, 56 L. ed. 684 [rev 
170 Fed. 318, 95 CCA 114]; San Juan 
Light, ete., Co. v. Requena, 224 U. 
S. 89, 32 SCt 399, 56 L. ed. 680; Huse 
v..U.S.) 222, U. S:496, 32 SCt.119) 56 
L. ed. 285; Missouri, etc., R. Co. v. 
Wilhoit, 160 Fed. 440, 87 CCA 401 
[rev 6 Ind. T. 534, 98 SW 341]; Rich- 
mond v. Oregon R., etc., Co., 137 Fed. 
848, 70 CCA 3878; Issaquah Coal Co. 
v. U. S. Fidelity, etce., Co., 126 Fed. 
89, 61 CCA 145. 

Ala.—Planters’, etce., Independent 
Packet Co. v. Webb, 156 Ala. 551, 46 
S: 977, 16, AnnCas 529; Gainer v: 
Southern R. Co., 152 Ala. 186, 44 § 
652 (assumption of risk not specially 
pleaded); Hardeman v. Williams, 150 
Ala. 415, 43 S 726, 10 LRANS 653 
(holding that, where both parties 
without objection tried the case to 
its conclusion as if on issue joined 
on the plea of the general issue, the 
fact that no plea was filed and that 
the averments of the complaint were 
not put in issue could not prevent 
consideration of the assignments of 
error presented by the bill of excep 
tions); Nashville, ete, R. Co. v. 
Hammond, 104 Ala. 191, 15 S 9385 
Richmond, ete., R. Co. v. Farmer, 97 
Ala. 141, 12 S 86; Peters v. Bruns- 
wick-Balke-Collender Co., 6 Ala. A. 
507, 60 S 481. 
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Ark.—Gray v. Blackwood, 112 Ark. 
332, 165 SW 958; Ellis v. Terrell, 109 
Ark. 69, 158 SW 957; Oak Leaf Mill 
Co. v. ‘Cooper, 103 Ark. 79, 146 SW 
130; Jonesboro, etc., R. Co. v. Min- 
son, 102 Ark. 581, 145 SW 215 (issue 
of contributory negligence and as- 
sumption of risk); Pratt v. Nak- 
dimen, 99 Ark. 293, 138 SW 974, Ann 
Cas19i3A 872; Pulaski Gas Light Co. 
v. McClintock, 97 Ark. 576, 134 Sw 
1189, 1199, 32 LRANS 825; Roach ME 
Richardson, 84 Ark. 37, 104 SW 538 
Cook v. Bagnell Timber Connts Ark. 
47, 94 SW 695; Hope v. Shiver, T7 
Ark. 177, 90 SW 1003; Gibbs v. Dick- 
son, 33 Ark. 107. See also Daniels v. 
Brodie, 54 *Ark. 216, 15 SW 467, 11 
LRA 81. 

Cal.—Las Palmas Winery, etc. v. 
Garrett, 16% ‘Cal 39orntr39e PP Mom 
Zimmer v. Kilborn, 165 Cal. 523, 132 
PP 1026, AnnCas1914D 368; Union 
Trust, ete., Co. v.. Best, 160 Cals 263, 
116 P 737; Gervaise v. Brookins, 156 
Cal. 110, 103 P 332; Colegrove Water 
Co, v. Hollywood, 151 Cal. 425, 90 P 
1053, 13 LRANS 904: Parke, ete., Ca. 
v. San Francisco Bridge Co., 145 Cal. 
5340678" P1066, 79). 2b Tee, Wahite ays 
Besse, 145 Cal. 223, 78 P 649; Willev 
v. Crocker-Woolworth Nat. Bank, 141 
Cal. 508, 75 P 106; Carroll v. Briggs, 
138 Cal. 452, 71 P 501; Beardsley v. 
Clem, 1377 Cal “328. TO Pil Tos Welds 
enmueller vy. Stearns Ranchos Co., 128 
Cal. 6238, 61 P 374; Flinn v. Ferry, 127 


low, 3 Ariz. 
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is this true where the pleadings, by a reasonable | interpretation or fair construction, can be held to 


Cal. 648, 60 P 434; Stevens v. Tru- 
man, 127,Cal. 155, (59) P139-) Barbour 
v. Flick, 126 Cal. 628, 59 P 122; Casey 
v. Leggett, 125 Cal. 664, 58 P 264; 
Knight v. Whitmore, 125 Cal. 198, 57 
P 891; Racouillat v. ts 32 er 
450; National Union F. In Co 

Nason, 2T CalwAn, 297,299; 131 iz) "TBS 
[cit Cyel; Kern Valley Bank —v. 
Koehn, 19 Cal. A. 247, 125 RP 358; 
Brandt v. Salomonson, 17 Cal. A. 395, 
119 P 946; Pehl v. Fanton, 17 Cal. A. 
247, 119 P 400; Nielson v. Gross, 17 
Cal. A. 74, 118 P 725; Schroeder v. 
Mauzy, 16 Cal. A. 443, 118 P 459; 
Hoover v. Lester, 16 Cal. A. 151, 116 
P 382; Rutz v. Obear, 15 Cal. A. 435, 
TSE. 6s Clark vv. “Bell aik4ai@ale nA: 
326, 111 P 1037; Roberts v. Sierra R. 
Co. 4 TCal. A180 9 dee Pe SLOTS 25 
In re Campbell, 12 Cal. A. 707, 108 P 
669, 676; Lucas. v. Rea, “10 -Cal. 1A. 
641, 102 P 822 [allowing reh 7 Cal. 
Unrep. Cas. 363, 101 P 5387]; White 
v. Spreckles, 10 Cal. A. 287, 101 P 920. 

Colo.—Johnson v. Sterling Irr. Co., 
49 Colo. 482, 113 P 496; Price v. Im- 
mel, 48 Colo. 163, 109 P 941; Mayhew 
v. Smith, 42 Colo. 534, 95. P 549; 
Tubbs v. Roberts, 40 Colo. 498, 92 P 
220; Venner v. Denver Union Water 
Co., 40 Colo. 212, 90 P 623, 122 AmSR 
1036; Empson Packing Co. v. Vaughn, 
27 Colo. 66, 59 P 749; Wood v. Chap- 
man, 24 Colo. 134, 49 P 136; Ander- 
son v. Sloan, 1 Colo. 484; Sorenson v. 
Norell, 124, Colo: A. 470; "135 RP 119; 
Balfe v. Hanley, 20 Colo. A. 251, 78 
P 78; Robinson Reduction Co. v. 
Johnson, LOMO oloMAy HS 5a8 5.0 ME 2 bg 
Holman v. Boston’ Land, etc., Co., g 
ColosmmAui282) A5iP 5ulos 

Conn.-—Hall v. Tice, 86 Conn. 684, 
86 A 560; Reed v. Reed, 80 Conn. °401, 
68 A 849; Foster v. Balch, 79 Conn. 
449, 65 A 574; New England Merchan- 
dise Co. v. Miner, 76 Conn. 674, 58 A 
4; Connecticut Hospital for Insane v. 
Brookfield, 69 Conn. 1, 386 A 1017. 

Ga.—Hayes v. Atlanta, 1 Ga. A. 25, 
57, SH LO8 7. 

Ida.—Work vy. Kinney, 7 Ida. 460, 
63 P 596. 

Tll.— Illinois Cent. R. Co. v. Noyes, 
252 Ill. 178, 96 NE 830; Goldstein v. 
Reynolds, 790 Il. 124, 60 NE 65 [rev 
86 Ill. A. 390]; Gourley v. Pierce, 182 
Til. A. 609; Trybula -v. Plamondon 
Nitiss Comal do mill wAY 298s. Georze rss 
Cooke Co. v. Burke, 148 Il A. 155; 
Illinois L. Assoc. v. Wells, 102 Ill. A. 
544 [aff 200 Ill. 445, 65 NE 1072]; 
Ellinger v. Caspary, 76 a A. 523% 
Chicago v. Wood, 24 Ill. 40. 

Ind.—Parscouta v. Sone 165 Ind. 
484, 75 NE 970; Hogg v. Link, 90 Ind. 
346; McCormick v. Hyatt, 33 Ind. 546; 
Sharp v. Fickle, 30 Ind. 456; Mutual 
Trust, etc, Co. v. ‘Travelers’ Protee- 
tive Assoc., (A.) 100 NE 451; Goff v. 
Craig, 51 ind. A. 461, 99 NE 1013; 
Southern Indiana R. Co. v. Drennen, 
44 Ind. A. 14, 88 NE 724. 

Ind. T.—Guarantee Gold Bond, etc., 
Co. v. Edwards, 7 Ind. T. 297, 104 SW 
624. 

Iowa.—Parker v. Parker, 155 Iowa 
65, 135 NW 71; Coleman vy. Coleman, 
153 Iowa 543, 183 NW. 755; Cox ov. 
Cline, 147 Towa 353, 126 NW. 330; 
Witt v. Latimer, 139 Iowa 273, 117 
NW 680; Overhauser _v. American 
Cereal Co., 128 Iowa 580, 105 NW 
113; Steele v. Crabtree, 128 Iowa 65, 
102 NW 808; Fox v. Waterloo Nat. 
Bank, 126 Towa 481, 102 NW 424; 
Alexander v. Grand Lodge A. O. U. 
W., 119 Iowa 519, 93 NW 508; Cul- 
bertson v. Salinger, 111 Iowa 447, 82 
NW 925: Schopp v. Taft, 106 Iowa 
612, 76 NW 843; Humbert v. Larson, 
99 Iowa 275, 68 NW 703; Warren: v. 
Chandler, 98 Iowa 237, 67 NE 242; 
Medland v. Walker, 96 Iowa 175, 64 
NW 797; Ware v. Delahaye, 95 Iowa 
667, 64 NW 640; Burnett v. Lough- 
ridge, 87 Iowa 324, 54 NW 238; Wire 
v. Foster, 62 Towa A14 onl 7 NW 174; 
Hervey v. Savery, 48 Towa 313. 


Kan.—Geppelt v. Middle West 
Stone Co., 90 Kan. 539, 1385 P 573; 
Commission Co. v. Charles Wolff 


Packing Co., 74 Kan. 330, 86 P 128, 
89 P 465; Avery Mfg. Co. v. Lambert- 
son, 74 Kan. 304, 86 P 456; Edwards 
v. Sourbeer, 73 Kan. 224, 84 P 1038, 
73 Kan. 194, 84 P 1034 (holding that, 
where a case is tried as though a 
question of estoppel were in issue, 
the fact that it was not formally pre- 
sented by the pleadings does not pre- 


vent its consideration on review); 
Atchison, ete., R. Co. v. Scaggs, 64 
Kan. 56155670 -P) dl se eeChallissy tvs 


Atchison, 45 Kan. 22, 25 P 228; Auld 
v. Butcher, 22 Kan. 400; Holden v. 
Clark, 16 Kan. 346 (reply treated as 
sufficient to put in issue allegations 
of answer); Wilson v. Fuller, 9 Kan. 
IG Snyder v. Hamm, 6 Kan, A. 240, 
49 P 693. 

Ky.—Asher v. Metcalf, 152 Ky. 632, 
153 SW 987; Southern States Mut. L. 
Ins. Co. v. Herlihy, 138 Ky. 359, 128 
SW 91; Louisville, ete., R. Co. v. Bell, 
108 SW 3385, 32 KyL 1312; Dodd v. 
Pittsburg, etc., R. Co., 106 SW 787, 32 
KyL 605, 16 LRANS 898; Bridges v. 
HMvansville Pressed Brick Co., 105 SW 
946, 32 KyL 292; Miller v. Pryse, 49 
SW 776, 20 Kyl 1544. 

La.—Doullut v. Smith, 117 La. 491, 
41 S 913. 

Md.—Cadwalader v. Price, 111 Md. 
310, 73 A 278, 134 AmSR 603, 19 Ann 
Cas 547. 

Mass.—Boston Supply Co. v. Rubin, 
214 Mass. 217, 101 NE 133; Randall 
v. Peerless Motor Car Co., 212 Mass. 
3523) 99 gNEa22t -Ridenournsv bl. Ce 
Dexter Chair Co., 209 Mass. 70, 95 NE 
409; Mountford v. Cunard Steamship 
Co., 202 Mass. 345, 88 NE 782; Green- 
stein v. Chick, 187 Mass. 157, 72 NE 
955; Carpenter v. Fisher, 175 Mass. 
9, 55 NE 479; Kennedy v. Owen, 131 
Mass. 431. 

Mich. — Dowagiac Mfg. 
Schneider, 148 NW 173; lLinsell_ v. 
Linsell, 138 Mich. 64, 100 NW 1009. 

Minn.—Vaillancour vy. Minneapolis, 
ete., R. Co., 106 Minn. 348, 119 NW 
53; Madson vy. Madson, 80 Minn. 501, 
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83 NW 396; Lyford v. Martin, 79 
Minn. 2438, 82 NW 479; Merchants’ 
Nat. Bank v. Barlow, 79 Minn. 234, 


82 NW 364; Wayzata v. Great North- 
ern R. Co., 50 Minn. 438, 52 NW 913. 

Mo.—Williams v. Keef, 241 Mo. 366, 
145 SW 425; Southwest Land, etce., 
Co. v. Barnett, 249 Mo. 370, 144 SW 
780; Cantwell v. Johnson, 236 Mo. 575, 
139 SW 365; Long v. Lackawanna 
Goal; etc.,, Co., 233) "Mo, 7138, 136°S WwW 
673; State v. Yates, 231 Mo. 276, 132 
SW 672; Avery v. Kansas City Cent. 
Bank, 221 Mo. 71, 119 SW 1106; Swin- 
hart. vs (Sta dzouis, eres Ras Co,, pa 0ie 
Mo. 423, 105 SW 1043 (estoppel not 
pleaded); Heffernan v. Ragsdale, 199 
Mo. 375, 97 SW 890; Taussig v. St. 
Louis, ete, R. .Co., 3286), Mo. 26957 85 
SW 378; Whitaker v. Whitaker, 175 
Mo. 1, 74 SW 1029; Smiley v. St. 
Louis, ete. R. Co., 160 Mo. 629, 61 
SW 667; Epperson v. Postal Tel. 
Cable Co., 155 Mo. 346, 50 SW 795, 55 
SW 1050; Hargadine-McKittrick Dry 
Goods Co. v. Warden, 151 Mo. 578, 52 
SW 593; Benne v. Miller, 149 Mo. 228, 
50 SW 824; Price v. Hallett, 138 Mo. 
561, 38 SW 451; Barrett v. Baker, 
136 Mo., 512,):37 SW. 130: Kinzer v. 
Kinzer, 130 Mo. 126, 31 SW 577; Gray 
v. Worst, 129° Mo. 122, 31 SW 585; 
Hilz v. Missouri Pac. R. Co., 101 Mo. 
36, 13 SW 946; Heath v. Goslin, 80 
Mo. 310, 50 AmR 505; Rundelman vy. 
John O’Brien Boiler Works Co., 178 
Mo. A. 642, 161 SW 609; Mineral Belt 
Bank y. Elking Lead, ete., Co., 173 
Mo. A. 634, 158 SW 1066; Veney v. 
Furth, 171 Mo. A. 678, 154 SW 793; 
Wallover v. Webb City, 171 Mo. A. 
214, 156 SW 48; Harwood vy. National 
Union F. Ins. Co., 170 Mo. A. 298, 156 
SW 475; Harmon v. St. Louis United 
R. Cox 163 Mo. A. 442, 148 SW 1114; 
Cundiff v. Royal Neighbors of Amer- 
ica, 162 Mo. A. 117, 144 SW 128; Bab- 
cock v. St. Louis United R. Co., 158 
Mo. A. .275, 4138 SW _ 53: Barker .v. 
Jefferson, 155 Mo. A. 390, 137 SW 10; 
Knapp v. Hanley, 153 Mo. A. 169, 132 


SW 747; McCormick vy. Clopton, 150 
Mo. A. 129, 130 SW 122; Marr v. Zeid- 
ler, 145 Mo. A. 199, 129 SW 469; John- 
son County Sav. Bank vy. Mills, 143 
Mo. A. 265, 127 SW 425; DeBuhr v. 
Thompson, 134 Mo. A. b1, 114 SW. 
557; Mitchell v. United R. Cowi2s 
Mo. A. 1, 102 SW 661; Brittain v. 
Murphy, 118 Mo. A. 235, 94 SW 303; 
Rigsby v. Oil Well Supply Co,, 115 
Mo. A. 297, 91 SW 460 (assumption 
of risk by servant); State Bank v. 
Citizens’ Nat. Bank, 114 Mo. A. 663, 
90 SW_ 1238; Cramer vy. Springfield 
Tract. Co., 112 Mo. A. 350, 87 SW 24; 
Alabama Steel, ete., Co. v. Symons, 
110 Mo. A. 41, 88 SW 78; Lapsley v- 
Merchants’ Bank, 105 Mo. A. 98, 78 
SW 1095; Dolan v. Missouri Town 
Mut. F. Ins. Co., 88 Mo. A. 666 (fail- 
ure to answer to allege materiality 
of false representations). 


Mont.—Van Vranken vy. Granite 
County, 35 Mont. 427, 90 P 164 
Nebr.—Backes _ v. Trumpeter, 94 


Nebr. 824, 144 NW 809; Hoellworth v. 
McCarthy, 93 Nebr. 246, 140 NW 141, 
43 LRANS 1005; Hume y. Peterson, 
91 Nebr. 347, 135 NW 1013; Gruen- 
ther v. Monroe Bank, 90 Nebr. 280, 
133 NW 402; Boyd v. Lincoln, etc., 
R. Co., 89 Nebr. 840, 132 NW 529; 
Westing v. Chicago, etc., R. Co., 87 
Nebr. 655, 127 NW 1076; Crilly v. 
Ruyle, 87 Nebr. 367, 127 NW 251; 
Baker v. Racine-Sattley Co., 86 Nebr. 
227, 125 NW 587; Frederick v. Buck- 
minster, 83 Nebr. 135, 119 NW 228; 
Dredla v. Patz, 78 Nebr. 506, 111 NW 
136; Union Pac. R. Co. v. Thompson, 
75 Nebr. 464, 106 NW 598; Morrill v. 
McNeill, 74 "Nebr. 291, 104 NW aie aye 
Standley v. Clay, etc, Co., 68 Nebr. 
332, 94 NW 140; Minzer v. Willman 
Mercantile Co., 59 Nebr. 410, 81 NW 
307; Welton v. De Yarman, 26 Nebr. 
59, 42 NW ,.338; Insurance Co, of 
North America v. Buckstaff, 3 Nebr. 
cunere 632, 92 NW 755. 

N. H.—Crowley v. Crowley, 76 N. 
H;. .342,) 82 A) 839. 

N. J.—Berg v. Rapid Motor Vehicle 
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N. Y.—Jordan v. New York Nat. 
Shoe, etc., Bank, 74 N. Y. 467, 30 AmR 
lee Shipman v. Treadwell, "150 App. 
Div. 57, 138 NYS. 970 [rev on other 
grounds 73 Mich. 587, 131 NYS 67]; 
Montague v. Hotel Gotham Co., 149 
App. Div. 687, 1383 NYS 954; Romano 
v. Concordia F. Ins. Co., 121 App. Div. 
489, 106 NYS 638; Braunberg v. Solo- 
mon, 102 App. Div. 330, 92 NYS 506; 
Mollineaux v. Clapp, 99 App. Div. 543. 
90 NYS 880; Hellinger Vv. Marshall, 
92 App. Div. 607, 86 NYS 1051; Scheir 
Ve Quirinsai7 App. Div. 624, 78 NYS 
956 [aff 177 N. Y. 568 mem, 69 NE 
1130 mem]; Kilkin v. New York Cent., 


ete, R. Co., 76,App. Div. 529; 78. NYS 
568 [aff 177 N. Y. 566 mem, 69 NE 
1125 mem]; Lake v. Anderson, 76 


App. Div. 189, 78 NYS 444; Barcus 
v. Dorries, 64 App. Div. 109, 71 NYS 
695; Vaughn Mach. Co. v. Quintard, 
37 App. Div. 368, 55 NYS 1114 [aff 
165 N. Y. 649 mem, 59 NE 1132 mem]; 
German-American Bank v. Daly, 88 
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jek, 67 Misc. 128, 121 NYS 1018; Har- 
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20; Cook, etc., Co. v. Haan, 21 Misc. 
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20 Misc. 590, 46 NYS 374 (counter— 
claim); Kafka v. Levensohn, i8 Misc. 
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ling, 113 NYS 528. 

N. C.—National Union Bank v. Hol- 
lingsworth, 143 N. C. 520, 55 SH 809; 
Hunter y. Western Union Tel. Co:, 
135 N. C. 458, 47 SE 745; Howard v. 
Early, 126 N. C. 170, 35 SE 258; Rob- 
inson y. Sampson, 121 N. C. 99, 28 SE 
189; Porter v. Western North Caro- 
lina, R...Co., 97 WN.’ Cy 66,12 SSH 68, 2 
AmSR 272. 


For later cases, developments and changes in the law see cumulative Annotations. same title, page and note number. 


. 


§ 623] 


present and raise the issue;t and general demurrers 
not directing the court’s attention specifically to de- 
fects in pleadings do not take the case out of the 
And certainly an objection 
that an allegation is not sufficiently specific to raise 
an issue which was tried in the court below cannot 
be made for the first time in the appellate court.’ 
Nor will the admission of evidence upon such issue 
be a ground for reversal, although the evidence 
would not have been admissible had the case been 
It cannot be contended 
on appeal that a particular allegation in the plead- 
ings was in fact admitted, if the trial proceeded on 
the theory that it was traversed.® 


operation of the rule.? 


tried on its proper issues.4 


Baie D.—Gooler vy. Hidness, 18 N. D. 


121 NW 838; Buchanan y. Min- 
neapolis Threshing Mach. Co., 17 N. 
D. 434, 116 NW 335. 

Oh.—Schnitzer v. Cole, 26 Oh. Cir. 
Ct. 387; Hudson v. Voigt, 15 Oh. Cir. 
Cinsoie 9 One Cit Decie3)- 

Okl.—Perry Water, etc., Co. v. 
Perrys 2omOkle 2 Doo. 120 Pe b82.6139 
LRANS 72; Bohart v. Mathews, 29 
Okl. 315, 116 P 944; Border v. Car- 


rabine, 24 Okl. 609, 104 P 906; Mul- 
hall vy: Mulhally 3°OkK1. 252,541 “P577. 

Pa.—Yoder v. Cole, 232 Pa. 509, 81 
A 546 (plea in bar treated as demur- 
rer); Crown Slate Co. v. Allen, 199 
Pa. 239, 48 A 968; Lewisburg, etc., 
R. Co. v. Stees, 77 Pa. 332; Good In- 
tent’ Co. v. Hartzell, 22 Pa. 277; In 
re Bethlehem Brownstone Co., 4 
Walk. 114. ‘ 

S. C—Flinn v. Brown, 6 S. C. 209. 

S. D.—Smith v. Pence, 33 S. D. 516, 
146 NW 709. : 

Tex.—Herman vy. Smith, (Civ. A.} 
141 SW 1087; Bateman v. Hipp, 51 
Tex) Civ AL 6405.0 111 SW 971s (Over 
vy. Missouri R. Co., (Civ. A.) 73 SW 
535; Focke v. Garcia, (Civ. A.) 48 
SW 755. . 

Utah.—McCall Co. v. Jennings, 26 
Utah 459, 73 P 639. 

Vt.—Blondin v. McArthur, 84 Vt. 
516, 80 A 663; Dietrich v. Hutchinson, 
81 Vt. 160, 69 A 661. . 

Va.—Shoffner v. Sutherland, 111 
Va. 298, 68 SE 996; Deatrick v. State 
i. Ths. Co. 107 Va 602, 59 SH) 489. 

Wash.—Hatcher v. Sovereign Fire 
Assur. Co., 71 Wash. 79, 127 PB 588; 
Paine v. Port of Seattle, 70 Wash. 
294, 126 P 628, 127 P 580; Perkins v. 
Lyons, 68 Wash. 498, 123 P 793; Hoff- 
man vy. Spokane Jobbers’ Assoc., 54 
Wash. 179, 102 P 1045; Sylvester v. 
State, 46 Wash. 585, 91 P 15; Sher- 
man v. Sweeny, 29 Wash. 321, 69 P 
a be Lables 

Wis.—Lewandowski vy. McClintic- 
Marshall Constr. Co., 155 Wis. 322, 
143 NW 10638. 

Can.—Mylius v. Jackson, 23 Can. 
S.-C. 485. 

See also infra § 720. 

Waiver of objections in general see 
Pleading [31 Cyc 733]. ; 

Objections to pleadings see infra § 
702 et seq. . 

Objections to absence of pleadings 
see infra § 701. BS 

Objections to variance see infra § 
720. 

Objections to instructions as not 
authorized by pleadings see infra § 


753. 7 

[a] Although the facts upon which 
a decree was rendered were put in 
issue by the pleadings, if the parties 
agreed upon the facts upon which the 
decision was made and submitted 
them to the decision of the court, the 
objection that they were not put in 
issue by the pleadings cannot be 
raised for the first time in the appel- 
jJate court, to prevent a revision of 
the decree. Whitworth v.-Hart, 22 
Ala. 343. d 

{b] Where, on consolidation of two 
puits involving the validity and prior- 
ity of mechanics’ liens and other 
claims against the same property, 
there was no objection in the trial 


APPEAL AND ERROR 


court below.® 


On the other 


court that two issues werenotframed 
after the consolidation, such objec- 
tion is not available on appeal. Gep- 
pelt v. Middle West Stone Co., 90 
Kany 5307 deby 53: 

[ec] Issues not properly closed.— 
Where a party, when the case is 
placed on the trial list, assigned the 
first time and reassigned for trial, 
does not object on the ground that 
the issues have not been properly 
closed, the objection cannot be, con- 
sidered on appeal. Hall v. Tice, 86 
Conn. 684, 86 A 560. 

Le. Chicaeox etc. ska COuwm VA ester, 
47 Ind. A. 141, 93 NE 1039; Southern 
Ry Co. vi. Sones, 33 Ind! A333) 71. NE 
275; Blanchard-Hamilton Furniture 
Co. v; Colvin,” 32) Ind! 7A. 398/969 NE 
1032; Snyder v. Hamm, 6 Kan. A. 240, 
49 P 6938; Berg v. Rapid Motor Ve- 
hicle €Co., 73 Ne S724, 15 AL 933 
Fox v. New York Cent., etce., R. Co., 
95 App. Div. 132, 88 NYS 519; Dunne 
v. Robinson, 53 Misc. 545, 103 NYS 
878; Reischmann v. L. N. Hertog 
Candy Co., 132 NYS 435. 

2. Taussig v. St. Louis R. Co., 186 
Mo. 269, 85 SW 378. 

Objections to pleadings see infra § 
705 et seq. 

8. U. S—San Juan Light, etc., Co. 
v. Requena, 224 U. S. 89, 32 SCt 399, 
56 L. ed. 680 (holding that the objec- 
tion that the complaint in an action 
did not sufficiently charge the negli- 
gence causing an accident was not 
available on appeal, where the case 
was tried on the theory that such 
negligence was within the issues). 

Conn.—Davenport v. Lines, 77 Conn. 
473, 59 A 603. 

Towa.—Fox v. Waterloo Nat. Bank, 
126 Iowa 481, 102 NW 424. 


Miss. — Yazoo, etc, R. Co. v. 
Schraag, 84 Miss. 125, 36 S 193. 
Mo.—Smiley v. St. Louis, ete, R. 


Co., 160 Mo. 629, 61 SW 667. 
ast C.—Gill v. Ruggles, 95 S. C. 90, 
International, 


SE 536. 

Tex.— Johnson  v. 
etes eR? Cor, Civin A572 SW Msi69 
(holding that the objection, that an 
allegation in defendant’s answer that 
plaintiff's injury “resulted from his 
own negligence’ was too broad to 
admit proof of contributory negli- 
gence, could not first be raised on 
appeal). 

See also infra § 705 et seq. 

4. U. S.—Central Vermont R. Co. 
v. Ruggles, 75 Fed. 953, 21 CCA 575. 

Cal.—Lucas v. Rea, i0 Cal. A. 641, 
102, P* 822. 

Ill.—Reavely v. Harris, 239 Ill. 526, 
88 NE 238; George J. Cooke Co. v. 
Pisano, 174 Ill. A. 609; Johnson v. 
Johnson, 166 Ill. A. 422. 

Mich.—Johnson y. Cook, 179 Mich. 
117, 146 NW 343. 

Mo.—Allen vy. Quercus Lumber Co., 
171 Mo. A. 492, 157 SW 661. 

.Mont.—Mosher v. Sutton’s New 
Mheatern Co: 48. Mont. 13/7, 137 9-2 
534. 

N. Y.—Vaughn Mach. Co. v. Quin- 
tard, 165 N. Y. 649 mem, 59 NE 1132 
snem [aff 37 App. Div. 368, 55 NYS 
1114]; Blixt v. Eltoma Realty Co., 
138: App. Div. 499i 122 NYS 861; 
Schieck v. Donohue, 92 App. Div. 330, 
87 NYS 206. 
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hand, it cannot be urged on appeal that an admis- 
sion was given a broader effect than it should have 
been given, where no such objection was made in the 
Where a ease is tried without objec- 
tion, upon the theory that the only issue is as to one 
question of fact, 
late court, that the evidence upon some other ques- 
tion of fact was insufficient to justify the verdict." 
And when parties submit a cause upon a single hy- 
pothesis, and expressly or impliedly agree that that 
point shall be the only one for the jury, they cannot 
insist that the court erred in excluding testimony 
not pertinent to the question, or that evidence as 
to some other question was not introduced.’ 


a party cannot urge, in the appel- 


Ah oh ok as to variance see infra 
720. 


U. S.—Bassett v. Erickson 
COnnels » Medy -810,, 130m CO 


Cal.—Gervaise v. Brookins, 156 Cal. 
110, 103 BP 332; Weidenmuller’ “vy. 
Stearns Ranchos Co., 128 Cal. 623, 61 
P 374; Tulley v. Tranor, 53 Cal. 274, 

Colo.—Degge v. Carstarphen Elec- 
tricuCoy, GAS140 Py 478: 

Ida.—Toulouse v. Burkett, 2 Ida. 
Giash)288), 13) Pv 72y 

Iowa.—Culbertson vy. Salinger, 111 
Iowa 447, 82 NW 925. 

Bee re v. Newman, 99 Mass. 
Mo.—Bowman vy. Stiles, 34 Mo. 141. 
Mont.—Sweeney v. Great Falls, 

etc. Rs, Cofhails Mont. 523,020 Peas: 

Nebr.—Gruenther v. Monroe Bank, 
90 Nebr. 280, 133 NW 402; Palmer v. 
Mizner, 70 Nebr. 200, 97 NW 334; 
Minzer v. Willman Mercantile Co., 59 
Nebr. 410, 81 NW 307; Missouri Pac. 
R.. Co... v. Palmer, 55 Nebr. 559, 76 
NW 169; Sun Fire Office v. Ayerst, 37 
Nebr. 184, 55 NW 635. 

N. Y.—Williams v. Hayes, 20 N. Y. 
58; Munson vy. Hagerman, 10 Barb. 
112, 5 HowPr 223 [rev on other 
grounds Seld. 63]. 
ook ee Slate Co. v. Allen, 48 A 

Ss. C.—Dumas v. Ables, 20 S. C. 589. 

Wash.—Hoffman vy. Spokane Job- 
bers’ Assoc., 54 Wash. 179, 102 P 
1045. 

See also infra § 713. 

[a] What is considered a denial 
of amendment.—Where an amend- 
ment to a complaint is filed, and 
plaintiff proceeds to trial, treating 
the averments of the amendment as 
denied and taking evidence in sup- 
port of the claim demanded therein, 
he cannot claim for the first time on 
appeal that the averments of the 
amendment were admitted. Long v. 
Valleau, 87 Iowa 675, 55 NW 31, 56 
NW 748. 

[b] In an action for infringement 
of a patent where the case was tried 
on the theory that infringement was 
denied, and no claim otherwise was 
made in the trial court, the answer 
will not be construed in the appellate 
court as admitting infringement. 
Bassett v. Hrickson Const. Co., 213 
Fed. 810, 180 CCA 468. 

6. Connecticut Hospital v. Brook- 
field, 69 Conn. 1, 36 A 1017 (holding 
that the objection that the effect of 
an admission in an answer of matter 
properly pleaded in the complaint for 
one purpose only was not limited to 
such purpose could not be first raised 
on appeal). And see Singer-Bigger 
v. Young, 166 Fed. 82, 91 CCA 510. 

7. Engstad v. Syverson, 72 Minn. 
188, 75 NW 125; Atterbury v. Hop- 
kins, 122 Mo. A. 172, 99 SW 11: Do- 
linski v. Pittsburg First Nat. Bank, 
(Tex. Civ. A.) 122 SW 276; Driver v. 
Galland, 59 Wash. 201, 109 P 593. 

8. Denver, etc., R. Co. v. Pulaski 
irr Ditch Co. mauC oloway a lemhe) eae eee 
Lebcher vy. Lambert, 23 Utah 1, 63 P 
628. And see McCaskey v. Morris, 
40 Tex. Civ. A. 390, 89 SW 1085 (un- 
der statute). 

[a] Hence, where, in an action on 
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Several counts. Where the declaration or com- 
plaint contains several counts, but the case is tried 
on the theory that the issue on a particular count 
or particular counts only is involved, the same theory 
, will be adhered to on appeal.® On the other hand, 
where the trial is had on the theory that all the 
counts are in issue, it is too late on appeal to 
raise the question that the answer was a general 
denial, not denying separately each count.?? 

Amendment of complaint or petition after answer. 
Where plaintiff files an amended complaint or peti- 
tion after defendant has filed an answer, and the 
case is tried on the theory that the answer is ad- 
dressed to the complaint or petition as amended, 
plaintiff will be bound by that theory on appeal.t! 

Want of reply. Although the record on appeal 
contains no reply to an answer alleging new mat- 
ter, it will be treated as though a reply had been 
filed, where the case has been tried in the lower 
court in that manner without objection on account 
of the want of a reply.?? 

Want of answer to cross complaint or cross peti- 
tion. Where no answer is filed to a cross complaint 
or cross petition, but no question is made as to the 
want of an issue thereon, and the parties try the 
cause without objection as though an answer by de- 
nial had been made, the case will be treated on ap- 
peal as though such answer had been filed.1* 

Paragraphs of answer to which demurrer has been 
sustained. Where it is apparent from the conduct 


a note, all evidence on a defense of 
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Chet ae. 


[$§ 623-625 


of the trial and the character of testimony admitted | 
that certain paragraphs of the answer to which a 
demurrer had been sustained were treated by the 
court and counsel as being a part of the pleadings, 
they will be so regarded on appeal.'* 

Answer and reply inconsistent with petition. 


Where the issues joined by the answer and reply 


are inconsistent with the petition, and the ease is 
submitted without objection on such issues, and 
judgment is rendered on that theory, the parties 
are bound by such theory on appeal.?® 

[§ 624] (4) Intervention. ae above rules ap- 
ply to pleadings in intervention.‘* Thus it is too 
late on appeal to raise for the first time the con- 
tention that an intervening petition, not having been 
answered or demurred to, should have been taken 
as true.17 An intervener who files a cross complaint 
asking affirmative relief, without connecting him- 
self with the pleadings between plaintiff and defend- 
ant, cannot on appeal obtain any advantage from 
their pleadings, but must rest his case solely on his 
complaint m intervention.!® 

[§ 625] e. As to the Relief Asked and Grounds 
for Relief 1°—(1) Statement of Rule. As a gen- 
eral rule a‘party is bound in the appellate court by 
the theory pursued below with regard to the relief 
sought and grounds therefor, and he cannot obtain 
relief not asked in the court below or urge a ground 


for relief which: was not presented there,?° es-' 


pecially where the new ground is inconsistent with 
19. 


failure of consideration was exclud- 
ed by the trial court, on plaintiff's 
objection and declaration that he re- 
lied for recovery on the fact that he 
was a bona fide purchaser for value 
before maturity, a contention on ap- 
peal that plaintiff was entitled to 
recover, because no evidence was in- 
troduced to support defendant’s de- 
fense of failure of consideration, 
cannot be considered, as the court 
cannot reverse the cause on some 
point which plaintiff contended in the 
trial court was not in issue, and 
which that court, pursuant to the 
contention, eliminated from the case. 
ee Sa v. Lambert, 23 Utah 1, 63 P 

9. Shaw v. Pope, 80 Conn. 206, 67 
A 495 (holding that where a com- 
plaint was based on two counts, and, 
the court having charged that plain- 
tiff could not recover on the first 
count, it was assumed by both parties 
that a general verdict for plaintiff 
was based on the second count, the 
case would be determined on the 
same theory on appeal); Chicago, 
etc., R. Co. v. Maroney, 170 Ill. 520, 
48 NE 953, 62 AmSR 396 [aff 67 Ill. 
A. 618] (holding that, although one 
of the counts in a declaration charged 
negligence, if that charge was not 
referred to in any of the instruc- 
tions asked by either party, but the 
parties evidently tried the case upon 
the theory that the only issues which 
the evidence justified them in pre- 
senting to the jury were those aris- 
ing under the other counts, defend- 
ant was warranted in ignoring the 
charge of negligence on appeal). See 


also Gardner-Wilmington Coal Co. v. | 


Knott, 115 Ill. A. 515; Overshiner v. 
Britton, 169 Mo. 341, 69 SW 17; and 
infra §§ 625, 626. } 

10. Bishop, etc., Co. v. Kloss, 177 
Mo. A. 412, 164 SW 127. 

11. Cal.—Sauer v. Hagle Brewing 
Go:,.3 Cal. nA, 127, 84. Pis425- 

6 McFadden vy. Fritz, 110 Ind. 
1, 10 NE i120. 

Iowa.—Culbertson vy. Salinger, 111 
Iowa 447, 82 NW 925 (holding that, 
where the original petition based 
plaintiff's claim on a written con- 
tract, and the answer, in addition to 
a general denial, denied that M had 


“agreed to pay, or assumed the pay- 
ment of, the several notes described 
in the petition,” and the case pro- 
ceeded on the theory that defendant’s 
denial went to an amendment made 
by plaintiff, near the close of the 
trial, to the effect that the agree- 
ment was in part written and in part 
oral, the denial would be so treated 
on appeal); Fred Miller Brewing Co. 
v. Hansen, 104 Iowa 307, 73 NW 827; 
Peebles v. Bunting, 103 Iowa 489, 73 
NW 882. 

Ky.—Wright v. Wright, 108 SW 
20s 32 KyL 1228. 

Y.—Nelson v. Hajek, 67 Misc. 
128. “421 NYS 1018. 

Or.—Weber v. Rothchild, 15 Or. 
385, 15 P 650, 3 AmSR 162. 

See also infra § 701. 

[a] Count filed after answer.— 
Where the parties and the court be- 
low regarded the answer as putting 
in issue all the allegations of the 
pleadings filed by plaintiff, the ob- 
jection that one count of the petition 
was filed after the answer will not 
be considered in the appellate court, 
the objection not having been raised 
in the court below. Wire v. Foster, 
62 Iowa 114, 17 NW 174. 

12. U. S.—Troxell v. Delaware, 
ete.,.R. Co.;.227_ U.S) 434, 33 SCt 274, 
57 L. ed. 586 [rev 200 Fed. 44, 118 
CCAR AT 2% 
fone een v. Philbrick, 16 Kan. 

Mo.—Frick v. Kansas City, 117 Mo. 
A. 488, 93 SW 351. 

Mont.—Van Vranken vy. Granite 
County, 35 Mont. 427, 90 P 164. 


Nebr.—Crilly v. Ruyle, 87 Nebr. 
367, 127 NW 251. 

See also infra § 701. 

13. Hogg v. Link, 90 Ind. 346; 


Hervey v. Savery, 48 Iowa 313. 
also infra § 701. 

14. Southern States Mut. L. Ins. 
Co. v. Herlihy, 188 Ky. 359, 128 SW 
91 


15. Wallace v. Killian, 40- Okl. 
631, 140 P 162; Border vy. Carrabine, 
24 Okl. 609, 104 P 906. 

16. See cases in following notes. 

17. Guarantee Gold Bond, etc., Co. 
v. Edwards, 7 Ind. T., 297, 1104 "SW 


See 


624. See also infra § 701. 
18. White v. Beese, 145 Cal. 223, 
78 P 649. 


Insufficiency of prayer to au- 
thorise relief granted see infra § 706. 
S.—Hull v. Burr, 234 U. S. 


Uz 
be "34 SCt 892, 58 L. ed 1557; Eh- 


men v. Gothenburg, 200 Fed. 564, BED 
CCA 44; Brockenbrough v. Champion 
Fibre Co., 176 Fed. 840, 100 CCA 
310; Mesa Market Co. v. Crosby, 174 
Fed. 96, 98 CCA 70; McSherry+- Mfg. 
Co. v. Dowagiac Mfg. Co., 163 Fed. 34, 
89 CCA 512; Peck v. Tribune Co., 
154 Fed. 330, 83 CCA 202 [rev on 
other grounds 214 U. S. 185, 29 SCt 
554, 53 L. ed. 960, 16 AnnCas 1075]; 
Albany Perforated Wrapping Paper 
Co. v. John Hoberg Co., 109 Fed. 589, 
48 CCA 559; Leathe v. Thomas, 97 
Fed. 136, 38 CCA 75; Wilson v. Ow- 
ens, 86 Fed. 571, 30 CCA 257; Horne 
v. George H. Hammond Co., 71 Fed. 
314, 18 CCA 54. 

Ark.—Long v. Long, 104 Ark. 562, 
149 SW 662; Alexander v. Capps, 100 
Ark. 488, 140 SW 722; Hall v. Potter, 
81 Ark. 476, 99 SW 687; Hardie v. 
Bissell, 80 Ark. 74, 94 SW 611; Wa- 
terman v. Irby, 76 Ark. 551, 89 SW 
844; Cook v. Martin, 75 Ark. 40, 87 
SW 625, 1024, 5 AnnCas 204; Amer- 
ican Mortg. Co. v. Milum, 64 Ark, 305, 
42 SW 417; McDonald v. Hooker, 57 
Ark. 632, 22 SW 655, 23 SW 678. 

Cal.—Spires v. Los Angeles, 150 
Cal. 64, 87 P 1026, 11 AnnCas 465; 
Rogers v. Kimball, 121 Cal. 247, 53 
P 648; Matter of Garcelon, 104 Cal. 
570, 38 P 414, 48 AmSR 134, 32 LRA 
596; ‘Green, v.; Carotta, 72) Cal. 267-5 
13 P 685; Nicholdson y. Nesbitt, 4 Cal. 
A. 585, 88 P 725. 

Colo.—Sternberger v. Seaton Min. 
Co., 45 Colo. 401, 102 P 168; Connell 
v. El Paso Gold Min., ete., Co.,. 33 
Colo. 30, 78 P 677; Antlers Park Re- 
gent Min. Co. y. Cunningham, 29 Colo. 
284, 68 P 226;-Muir v. Pratt, 18 Colo. 
A. 363, 71 P 896; Rose v. Dunklee, 12 
Golo. Ay #403, 56,.P 1342. 

Conn.—Holcomb Co. v. Clark, 86 
Conn. 319, 85 A 376; Gelford v. Hart- 
ford, 85 Conn. 689, 84 A 85; Hall v. 
Norwalk F. Ins. Co., 57 Conn. 105, 
LTA 356: 

D. C.—Crandall v. Lynch, 20 App. 73. 

Ga.—Nesbit v. Donald, 86 Ga. 26, 

Nelson, 


12 SE 183. 

Ida.—Kendrick v. 13 Ida. 
244, 89 P 755, 12 AnnCas 998. 
Til.— Butler v. Miller, 208 111. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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? 
the theory on which he proceeded at the trial.?* 
This principle has already been stated in a some- 


70 NE 309; Bank of Commerce v. 
Miller, 202 Ill. 410, 66 NE 1039; Pat- 
ton, etc., Co. v. Shreve, 134 Tl. A. 
271; Lord v. Johnson, 120 Ill. A. 55; 
Ballou v. Hushing, 46 Ill. A. 174. 

Ind.—Haggerty v. Byrne, 75 Ind. 
499; Campbell .v. Lindley, 18 Ind. 
234; Miller vy. Engler, 54 Ind. A. 689, 
103 NE 358. 

Ind. T.—Ironside v. Vinita, 6 Ind. 
T. 485, 98 SW 167. 

Iowa.—Youngblood v. Mason City, 
146 NW 20; Cable Co. v. Miller, 162 
Jowa 351, 143 NW 94; Bond v. Mil- 
liken, 134 Iowa 447, 109 NW 1774; 
Sartor v. Smith, 125 Iowa 665, 101 
NW 515; Battles v. Roberts, 120 Iowa 


747, 95 NW 247; Miner v. Rhynders,- 


111 Iowa 725, 82 NW 909; Brightman 
v. Morgan, 111 Iowa 481, 82 NW 954; 
King v. Wells, 106 Iowa 649, 77 NW 
338; Miller v. Bradish, 69 Iowa 278, 
28 NW 594. 

Kan.—Vogler v. Stark, 75 Kan. 831, 
89 P 653; Missouri Pac. a Covinvi 
Newberger, 65 P 655;. Atchison, etc., 
R. Co. v. Kansas Farmers’ Ins. Co., 
7 Kan. A. 447, 53 P 607. 

Ky.—Stroh v. South Covington, 
etezO RCo, 218) SWi 1120) 25iKiy a 
1868; Wigginton v. Nehan, 76 SW 
£96425 Key Ey 617. 

La.—Timberlake v. Sorrell, 125 La. 
554, 51 S 586; In re De Luppe, }23 
La. 831, 49 S 588; Wenar v. Schwartz, 
120 La. 1, 44 S$ -902; Stephens v. 
Duckett, 111 La. 979, 36 S 89; John- 
son v. Shreveport Waterworks Co., 
109 La. 268, 33 S 309; Airey v. Oko- 
lona Sav. Inst., 33 La. Ann. 1346; 
Smith’s Suce., 28 La. Ann. 528; Mont- 
gomery v. Barrow, 19 La. Ann. 169. 

Mass.—Baxter v. Boston, etc., R. 
Co., 217 Mass. 312, 104 NE 733; Stor- 
er v. McGaw, 11 Allen 527; Boylen 
v. Leonard, 2 "Allen 407. 

Mich.—Preston v. Jonia Nat. Bank, 
169 Mich. 571, 185 NW 278; Curran 
v. Gordon, 169 Mich. 250, 135 NW 
264; Weidman v. Willson, 153 Mich. 
82, 116 NW 539; Goehrend v. Pere 
Marquette R. Co., 146 Mich. 497, 109 
NW 849; Coleman v. Robens, 146 
Mich. 333, 109 NW 420; Daily v. 
Saginaw Bldg., etc., Assoc., 133 Mich. 
403, 95 NW 326; Gaines v. Simons, 
124 Mich. 477, 88 NW 145; Dennis v. 
Dennis, 119 Mich. 380, 78 NW _ 333; 
Lamb v. Rathburn, 118 Mich. 666, 77 
NW 268. 

Minn.—Glaucke _ v. Gerlich, 91 
Minn. 282, 98 NW 94; Hove v. Bank- 
ers’ Exch. Bank, 75 Minn. 286, 77 NW 
967; James v. St. Paul, 72 Minn. 138, 
75 "NW 5; Moquist v. -Chapel, 62 
Minn. 258, 64 NW 567; State v. Dis- 


trict -Ct., 56 Minn. 56, 57 NW. 319; 
Powell v. Heisler, 45 Minn. 549, 48 
NW 411; Humphrey v. Merriam, 32 


Minn. 197, 20 NW 188. 

Miss.—Watkins v. McDonald, 41 S 
37 

Ree rene v. Pulitzer Pub. Co., 
240 Mo. 200, 144 SW 441; Fulwider v. 
Trenton Gas, etc.,| Co:; 516 Mo. 582 
116 SW 508; WwW. W. Taylor, etc., 
Brick Co. v. Kansas City So. R. Co., 
213 Mo. 715, 112 SW 59; National 
Tube Works Co. v. Ring Refrigerat- 
ing, etc., Mach. Co., 201 Mo. 30, 98 
SW 620; Fuess v. Kansas Gity, 191 
Mo. 692, 90 SW 1029; Whitaker v. 
Whitaker, 175 Mo. 1, 74 SW 1029; 
Overshiner v. Britton, 169 Mo. 341, 
69 SW 17; Smith v. Baer, 166 Mo. 
392, 66 Sw 166; Dunnigan v. Green, 
165 Mo. 98, 65 SW 287; Studybaker v. 
Cofield, 159 Mo. 596, 61 SW 246; Ram- 
ing v. Metropolitan Sit wey. Co., 157 
Mo. 477, 57 SW 268; State v. Chick, 
146 Mo. 645, 48 SW 829; Hollmann v. 
Lange, 143 Mo. 100, 44 SW 752; Ev- 
ans v. Kunze, 128 Mo. 670, 31 SW 
123; Miller v. Martin, 16 Mo. 508, 57 
AmD 242; Johnson v. Mason, 178 Mo. 
A. 109, 163 SW 260; Deal v. St. Louis, 
etc., R. Co., 176 Mo. A. 8, 162 SW 
760; Iola Portland Cement Co. v. Ull- 
mann, 159 Mo. A. 235, 140 SW 620; 
National Live Stock Commn. Co. v. 


APPEAL AND ERROR 


Thero, 154 Mo. A. 508, 185 SW 961; 
Vromania Apartments Co. v. Good- 
man, 145 Mo. A. 6538, 123 SW 543; 
Bridewell v. Cockrell, 122 Mo. A. 196, 
99 SW 22; Glaser v. Rothschild, 106 
Mo. A. 418, 80 SW 332; Kansas City 
v. Madsen, 93 Mo. A. 143; Davis v. 
Watson, 89 Mo. A. 15; Huling v. Ban- 
dera Flag Stone Co., 87 Mo. A. 349; 
Shewalter v. Missouri Pac. R. Co., 84 


Mo. A. 589; Richter vy. Merrill, 84 
Mo. A. 150. 

Mont.—Flannery v. Campbell, 30 
Mont. 172; 75: P 1109;-Hamilton v. 
Huson, 21 Mont. 9, 53 P 101. 

Nebr. — Occidental  Bldg., etc., 


Assoc. v. Adams, 96 Nebr. 454, 148 
NW 88; Morrill v. Crawford, 51 Nebr. 
284, 70 NW 954. 

Ne v.—Turley v. Thomas, 31 Nev. 
181) £012 B68, 135 AmSR 667. 

N. J.—Bodine v. Berg, 82 N. J. L. 
662, 82 A 901, 40 LRANS 65, AnnCas 
1913D (er: Maguth v. Passaic County, 
R2eNeads 10 226, 62 A 679; Cook v. 
American EH. C., etc., Gunpowder Co., 
70 N. J. L. 65, 56 A 114; Sensfelder 
v. Stokes, 69 N: J. L. 86; 54 A’ 517; 
Polhemus vy. Holland Trust Co., 61 
N. J. Eq. 654, 47 A 417 [rev 59 N. J. 
Kq. 28, 45 A 534]. 

. ,Y.—Oakes v. Oakes, 167 N. Y. 
625 mem, 60 NE 1117 mem [aff 55 
App. Div. 576, 67 NYS 427]; Nelson 
v. New York, 131 N. Y. 4, 29 NE 814 
[aff 1 Silv. Sup. 471, 5 NYS 688]; 
Martin -v. Pettit, 117 N. Y: 118, 22 
NE 566, 5 LRA 794; Myers v. Cronk, 
113 N. Y. 608, 21 NE 984; Home Ins. 
Co. v. Western Transp. Co., 51 N. Y. 
93; Ogden v. Peters, 21 N. Y. 23, 78 
AmD 122; Katz v. New York, 162 App. 
Divs 132,147 [NYS ve27) daknauss iv? 
Webber Constr. Co., 156 App. Div. 39, 
141 NYS 11; Beattys v. Straiton, 142 
App. Div. 369, 126 NYS 848; Paltey 
v. Egan, 132 App. Div. 254, 116 NYS 
889 [rev on other grounds 200 N. Y. 
83, 93 NE 267]; Israels v. Macdonald, 
123 App. Div. 63, 107 NYS 826 [app 
dism 193 N. Y. 598 mem, 86 NE 1126 
mem]; Young v. Anthony, 119 App. 
Div. 612, 104 NYS 87; Sutherland v. 
Ammann, 112 App. Div. 332, 98 NYS 
574 [aff 190 N. Y. 514 mem, 83 NId 
1133 mem]; Birkett v. Nichols, 98 
App. Div. 631, 90 NYS 257 [rev on 
other grounds 184 N. Y. 315, 77 NE 
374]; Eckes v. Stetler, 98 App. Div. 
76, 90 NYS 473; Coleman v. Botsford, 
89 App. Div. 104, 85 NYS 1; Twelfth 
Ward Bank v. Cohen, 87 App. Div. 
625, 84 NYS 310; Duerr v. Consoli- 
dated Gas Co., 86 App. Div. 14, 83 
NYS 714; Hollister v. Valentine, 69 
App. Div. 582, 75: NYS 115; Rager v. 
Delaware, ete., R. Co., 64 App. Div. 
134, 71 NYS 851; Consolidated Ice 
Co. v. New York, 53 App. Div. 260, 
65 NYS 912 [aff 166 N. Y. 92, 59 NH 
713]; Carey Lith. Co. v. Magazine, 
etc., Co., 70 Mise. 541, 127 NYS 300; 
Lawrence v. Lawrence, 32 Misc. 503, 
66 NYS 393 [rev 81 Misc. 646, 64 
NYS 1113]; Power v. Rodgers, 144 
NYS 747; Nealon v. Grand Trunk R. 
Co., 24 NYWklyDig 523. 

N. C.—Hendon vy. North Carolina 
ResCone 2 TaNaCa 103i Shad abs 

Okl.—Advance Thresher- Co. v. 
Doak, 36 Okl. 532, 129 P 736; Watson 
v. Taylor, 35 Okl. 768, 131 P 922: 
Herbert v. Wagg, 27 Okl. 674, 117 P 
209; Wattenbarger v. Hall, 36 Okl. 
815, 110 P 911; Graham v. Heinrich, 
13 Okl. 107, 74 P 328; Overstreet v. 
Citizens’ Bank, 12 Okl. 383, 72 P 379. 

Or.—Cobb vy. Peters, 68 Or. 14, 136 
P 656; Stuart v. University Lumber 
Co, S6hOr 5465) 13 20P) 1, 64) 2135 <P 
165; Kuratli v. Jackson, 60 Or. 203, 
118 P 192, 1013, 38 LRANS 1195, Ann 
Cas1914A 208. 4 

Pa.— Turtle Creek Borough  v. 
Pennsylvania Water Co., 243 Pa. 415, 
90 A 199; Moore v. Adams, 29 Pa. 
Super. 239; Seibert’s App., 33 Leg. 
Int. 358, 2 WklyNC 557. 

Philippine.—Williams v. McMick- 
ing, 17 Philippine 408. 
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what different way in other connections, and the 
cases cited there are in point here.*? 


S. C.—Flagler v. Atlantic Coast 
Lumber Corp., 89 S. C. 328, 71 SE 
849; Owens v. Laurens Cotton Mills, 
83 S. C. 19, 64 SE 915; Ariail v. Ariail, 
29 S. C. 84, 7 SE 35; McLure v. Mel- 
ton, 24 S. C. 5bOs 58 AmR 272. ; 

-S. D.—Reed Vv. ~Boland,, 315) Si, sp: 
309, 140 NW 691. 

Tex, —Brotherhood of Railway 
Trainmen v. Dee, 101 Tex. 597, 111 
SW 396 [rev (Civ. A.) 108 SW 492]; 
Moerlein v. Heyer, 100 Tex. 245, 97 
SW 1040 [aff (Civ. A.) 94 SW 446]; 
Vaughan Lumber Co. v. Martin, 98 
Tex. 80, 81 SW 1 [aff (Civ. A.) 77 SW. 
651]; Tippett v. Brooks, 95 Tex. 335, 
67 SW 495 [den writ of error 28 Tex. 
Civ. A. 107, 67 SW 512]; Hamilton v. 
Battle, Dall. 573; Michalek v. Cer- 
nock, (Civ. A.) 134 SW 270; Wills 
Point Mercantile Co. vi Southern 
Rock Island Plow Co., 31 Tex. Civ. 
A. 94, 71 SW 292; Ft. Worth, etc., R. 
Co. v. Gilstrap, 25 Tex. Civ. A. 304, 
61 SW 35. 

Utah.—Church of Jesus Christ of 
Latter-Day Saints v. Oregon Short 
Line R. Co., 36 Utah 238, 103 P 243, 
140 AmSR 819, 23 LRANS 860; Blish 
v. McCornick, 15 Utah 188, 49 P 529. 

Vt.—Grand Lodge of Masons _ v. 
Burlington, 84 Vt. 202, 78 A 973; 
ane v. Plymouth, 73 Vt. 216, 50 A 

Va.—Lawler v. French, 104 Va. 
140, 51 SE 180; New South Bldg., 
etc:, Assoc; -v._ Reed; 96° Va. 7345, 32 
SE 514, 70 AmSR 858. 

Wash.—Kenyon v. Erskine, 69 
Wash. 110, 124 P 392; Perolin Co. v. 
Young, 65 Wash. 300, 118 P 1; Dale 
v. Duryea, 49 Wash. 644, 96 P 223; 
Holly St. Land Co. v. Beyer, 48 Wash. 
422, 93 P 1065; Carroll v. Hill Tract. 
Impr. Co., 44 Wash. 569, 87 P 835; 
Carlson v. Spokane County, 38 Wash. 
616, 80 P 795; Wilcox v. Smith, 38 
Wash. 585, 80 P 803. 

Wis.—Burroughs v. Richland Joint 
School Dist. No. 2, 155 Wis. 426, 144 
NW 977; Dahlman v. Milwaukee, 131 
Wis. 427, 110 NW 479, 111 NW 675; 
Crowley v. Chicago, ete, BR.nCo;, 123 
Wis. 287, 99 NW 1016; Gordon v. Sul- 
livan, 116 Wis. 543, 93 NW 457; Har- 
ris v. Suyder, 113 Wis. 451, 89 NW 
660; Hunter v. Chicago, ete., R. Co., 
99 Wis. 613, 75 NW $77; Murphy v. 
Martin, 58 Wis. 276, 16 NW 603. 

Can.—Bullen v. Wilkinson, 2 Dom 


Tae 190, 3 OntWN 859, 21 OntWR 
[al Form of relief.—The court of 


appeals will not disturb an order 
made by the trial court on a question 
of the form of the relief not raised 
either in the trial or intermediate ap- 
pellate court, such as the propriety 
of moving for judgment on the plead- 
ings on account of an insufficient re- 
ply, as against a motion to strike 
out as sham. Dahlstrom v. Gemun- 
der, 198 N. Y. 449, 92 NE 106, 19 
AnnCas 771 [rev 133 App. Div. 69, 
117 NYS 576]. 

[b] A voluntary abandonment on 
the trial by plaintiff of one ground 
of recovery eliminates all questions 
on appeal touching the ground thus 
abandoned. Hamilton vy. Huson, 21 
Monto} Poses 10. 

21. Mich.—Lamb v. Rathburn, 118 
Mich. 666, 77 NW 268. 

Miss.—Vicksburg Mfg., etc., Co. v. 
acne Constr. Co., 94 Miss. "282, 49 

Mo.—Curtis v. Laughlin, 146 Mo. 
A. 470, 124 SW 56; Randolph v. Frick, 
57 Mo. A. 400. 

Pa. ep cpelan es v. Neel, 123 Pa. 
53, 16 A 94 

Tex. —Vaughn Lumber Co. v. Mar- 
tin, 1982 /Dex. F380, “8S wees 

Wash.—Carroll v. Hill Tract. Impr. 
Co., 44 Wash. 569, 87 P 835 

W. Va.—Ritchie County Bank v. 

Wis.—Walker v. Newton, 53 Wis. 
336, 10 NW 436. 


Bee, 62 W. Va. 457, 59 SE 181. 
22. See supra §§ 584 et seq, 618. 
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on appeal.?* 


As to nature or form of action or | 


proceeding see supra § 620. 
Rule as to new grounds for sus- 
taining a judgment see infra § 632. 
Costs and attorney’s fees see supra 


§ 617. 
Lamb v. Rathburn, 118 Mich. 
666, 77 NW 268. 


24. Dunnigan vy. Green, 165 Mo. 
98, 65 SW_ 287. 
25. McDonald vy. Hooker, 56 Ark. 


632, 22 SW 655, 23 SW 678. 

26a). S. — Brockenbrough Vv. 
Champion Fibre Co., 176 Fed. 840, 
100 CCA 310. 

Conn.—Holecomb Co. vy. Clark, 86 
Conny 319,385 A 376, 

Mich.—Goehrend v. Pere Marquette 
R. Co., 146 Mich. 497, 109 NW 849 
(contract of carrier). 


Mo.—lola Portland Cement Co. v. 
HS emoes 159 Mo. A. 235, 140 SW 
20. 


N. Y.—Young v. Anthony, 119 App. 
Div. 612, 104 NYS 87 (holding that, 
where the case was tried and sub- 
mitted on the theory of money lent 
by plaintiff's intestate to defendant, 
a verdict for plaintiff could not be 
sustained on the claim that defend- 
ant was acting as intestate’s agent 
in making the loan to a third person, 
and failed to account for the notes 
received therefor for intestate); 
Dunne v. Robinson, 53 Misc. 545, 103 
NYS 878 (holding that, where plain- 
tiff drew two sets of building plans 
for defendant, but in suing for com- 
pensation treated it as one transac- 
tion, on appeal he could not assert a 
right of recovery for having drawn 
two sets). 

Okl.—Myers v. Perry First Pres- 
byterian Church, 11 Okl. 544, 69 P 
874. 


Or.—Stuart vy. University Lumber 
Co; 66 Or, 546; 132° P 1, 1264, 7135.2 


165. 
Wash.—Perolin Co. v. Young, 65 
Wash. 300, 118 P 1 (holding that, 


where both parties proceeded with 
the trial of an action on notes given 
under a contract partly performed by 
both parties on the theory that, if 
plaintiff had furnished the formule 
which constituted the vital subject 
matter and substantial consideration 
of the contract, plaintiff would be 
entitled to recover the entire amount 
of the notes, and if it had not fur- 
nished them, it would not be entitled 
to a recovery, and no evidence was 
offered to show the value of any 
consideration plaintiff had actually 
furnished under the contract, or to 
show that the value thereof exceeded 
the payments defendants had made, 
plaintiff’s demand, made for the first 
time on appeal, for a recovery on 
quantum meruit, notwithstanding it 
had not furnished the formule, 
could not be sustained); Dale v. 
Duryea, 49 Wash. 644, 96 P 223 (set- 
ting up grounds to avoid usury). 

Wis.—Burroughs Vv. Richmond 
Joint School Dist. No. 2, 155 Wis. 
426, 144 NW 977. 

[a] Breach of contract.—Brocken- 
brough y. Champion Fibre Co., 176 
Fed. 840, 100 CCA 310 (holding that, 
where, in a suit for breach of a con- 
tract to purchase pulp wood, plaintiff 
based his whole case, as pleaded, on 
defendant’s total repudiation and 
termination of the contract, on which 
theory he was defeated, he was not 
entitled to a reversal on the theory 
that he was entitled to recover dam- 
ages for defendant delaying plain- 
tiff’s execution of the contract as far 


(2) Application of Rule. 
action to recover back moneys alleged to have been 
paid under a mistake, the claim that the payment 
was under duress cannot be made for the first time 
And where, in a suit to annul an ex- 
change of land, the petition or complaint was not 
framed on the theory that defendant was a trustee 
for plaintiff, and no issue was joined on such. the- 
ory, it cannot be urged on appeal.** 


APPEAL AND ERROR 


Thus, in an 


trust declared 


So, where a 


as the first year’s deliveries were 
concerned). 

{b] Change from express to im- 
plied contract not permissible.—Val 
Blatz Brewing Co. v. Young, 148 Ill. 
A. 54; United Press v. New York 
Press Co., 35 App. Div. 444, 54 NYS 
807 [aff 164 N. Y. 406, 58 NE 527, 53 
LRA 288]; Perolin Co. v. Young, 65 
Wash. 300, 118 P 1. See supra § 620. 

[ec] Specific performance.—Kuratli 
ve Jackson; 60@Or 2203 Lis 192; 
1018, 38 LRANS 1195, AnnCas1914A 
203 (holding that, where, in a suit 
for specific performance, defendant 
was brought into court on the theory 
that he was required to accept a re- 
duced price because he could not 
give a clear title, and he contested 
that claim, plaintiff could not have 
the decree modified on appeal so as 
to give specific performance on, pay- 
ment of the contract price if plaintiff 
elected to. accept conveyance, since 
such election should have been made 
before the decree, and the issues 
could not be changed in the supreme 


court). 

{d] Statute of limitations.—De 
Raismes v. De Raismes, 71 N. J. L. 
680,60 A L133 [aff 70 IN. WT. ns, 256 
A 170] (holding that, where an ac- 
tion on a note was tried on the the- 
ory that it was barred unless it was 
taken out of the operation of the 
statute by a new promise, plaintiff 
could not claim on appeal that, as 
the note bore interest, it did not be- 
come due until actual demand). And 
see supra § 604. 

[e] Statute of frauds.—Graham v. 
Heinrich, 13 Okl. 107, 74 P 328. See 
also supra § 593. 

27. Vromania Apartments Co. v. 
Goodman, 145 Mo. A. 653, 123 SW 543 
(holding that, where, in an action by 
a landlord for rent, plaintiff tried the 
case on the theory that it was its 
duty to repair the premises, and 
sought to prove that it had offered to 
repair, but was prevented by defend- 
ant, it could not on appeal claim that 
neither the lease nor any rule of law 
required it to repair). 

28. Mass.—Baxter v. Boston, etc., 
R. Co, 217 Mass--312; 104° NE! 733: 

Miss.—TIllinois Cent. R. Co. v. Sum- 
rall, 96 Miss. 860, 51 S 545 (holding 
that, where an action for death ata 
railroad crossing was brought and 
tried on the theory of ordinary negli- 
gence only by the railroad company, 
plaintiff could not claim an affirm- 
ance of a judgment for her because 
the evidence showed willful or wan- 
ton negligence). 

Mo.—Fulwider v. Trenton Gas, etc., 
Co., 216 Mo. 582, 116 SW 508 (holding 
that, where the petition alleged that 
the place in which decedent worked 
was unsafe because the floor was un- 
even, with timbers nailed across it, 
and covered with grease, proof of a 
hole covered by an unsafe foot plank 
where decedent stood could not be 
urged on appeal to sustain the alle- 
gation of negligence); Smith v. For- 
rester-Nace Box Co., 193 Mo. 715, 92 
SW 394 (different acts or omissions 
as negligence); Hamilton v. Kansas 
City So. R. Co., 123 Mo. A. 619, 100 
SW 671; Glaser v. Rothschild, 106 
Mo. A. 418, 80 SW 322 (holding that, 
where plaintiff tried the case on the 
theory that defendant was guilty of 
negligence as at common law, and 
did not plead or rely on a statute, he 
could not on appeal shift his position 
and claim that, although he was only 
a licensee, defendant was liable, un- 
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* 
complainant has prosecuted an action to have a 
on 
favorable decree which 
he cannot, on motion for a rehearing, contend 
that, on the theory of a sale, he is entitled to 
a decree to enforce a vendor’s lien.?> 
has also been applied in actions on contracts gen- 
erally;?6 for rent;?7 for negligence ?* and other 


land and has obtained a 


is reversed on appeal, 


The rule 


der Rev. St. [1899] § 6435, for failing 
to guard the hole into which plain- 
tiff fell). 

N. Y.—Katz v. New York, 162 App. 
Div. 132, 147 NYS 327; Sutherland v. 
Ammann, 112 App. Div. 332, 98 NYS 
574. Laff 190 N.Y. 514smem," 83 (NE 
1133 mem]; Rager v. Delaware, etc., 
. (Co., 64 App: Div.) 134, 72) NYS 
851; Cleary v. Long Island R. Co., 
54 App. Div. 284, 66 NYS 568. 

Tex.—Hettich v. Hillje, 33 Tex. 
Cive ALS 71s TINS WisG4i. 

Wis.—Morey v. Lake Superior Ter- 
minal, etc., R. Co., 125 Wis: 148, 103 
NW 271, 12 LRANS 221 (holding 
that, where a complaint, indefinite as 
to whether ordinary negligence or 
willful injury was intended to be 
charged, was treated by both parties 
as charging a cause of action for 
ordinary negligence, it would be so 
treated on appeal); Turtenwald v. 
Wisconsin Lakes Ice, etc., Co., 121 
Wis. 65, 98 NW 948; Gordon v. Sulli- 
van, 116 Wis. 543, 98 NW 457 (hold- 
ing that, where a complaint specifi- 
cally stated a cause of action for in- 
juries from a defective sidewalk and 
the negligence charged was the fail- 
ure to repair, it could not be claimed 
for the first time on appeal that 
plaintiff was entitled to recover on 
the ground of defective construc- 
tion); Hunter v. Chicago, ete., R. Co., 
99 Wis. 613, 75 NW 977.(holding that, 
where the liability of a railroad com- 
pany for stock killed was~ contested 
wholly on the theory of its failure to 
provide cattle guards at a highway 
crossing, aS required by statute, and 
the evidence-failed to prove the es- 
tablishment of the highway across 
the tracks, plaintiff could not for the 
first time on appeal claim a recovery 
on the ground that the company 
failed to fence its tracks as provided 
by the same statute). 

[a] Negligence and 
Duerr v. Consolidated Gas. Co., 86 
App. Div. 14, 88 NYS 714 (holding 
that, where an action to recover for 
injuries caused by the bursting of a 
water tank on premises adjacent to 
those on which plaintiff was at work 
was tried on the theory of negli- 
gence, plaintiff could not on appeal 
rely on a cause of action for tres- 
pass). 

[b] Negligence and breach of cov- 
enant as landlord.—Paltey v. Egan, 
132 App. Div. 254, 116 NYS 889 [rev 
on other grounds 200 N. Y. 83, 93 NE 
267] (holding that, where, in an ac- 
tion for damages caused by the col- 
lapse of defendant’s building, which 
was occupied by plaintiff, plaintiff 
did not object to trying the case on 
the theory of negligence in causing 
the building to collapse, he could not 
urge defendant’s liability on appeal 
on the ground of his breach of cove- 
nant as a landlord). 

[ec] Action for injury to servant. 
—(1) An employee, suing for a per- 
sonal injury, may not avail himself 
of a provision of the Labor Law 
where the case was not tried or sub= 
mitted to the jury on the assumption 
that it came within that provision. 
Marion v. B. G. Coon Constr. Co., 157 
App. Div. 95, 141° NYS’ 1647). @) 
Where plaintiff's theory adopted in 
the trial court below and evidenced 
in instructions tendered was that the 
complaint counted on the employer’s 
common-law liability (§ 1 subd 2), 
and not on the statute, it will be 
controlling on appeal. Egan v. Louis- 
ville, ete., Tract. Co., (Ind. A.) 103 


trespass.— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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torts;?® replevin or claim and delivery;*° to quiet 
title;*! for partition ;?? for injunctions;** to fore- 


NE 1100. (3) On the other hand, 
where it appears that plaintiff did 
not base her entire claim of recovery 
on the Federal Employers Liability 
Act, she may on appeal claim that 
she is at least entitled to recover un- 
der the common law. Grow v. Ore- 
gon Short Line R. Co., 44 Utah 160, 
138 P 398. (4) And in an action for 
injuries to a servant, where the only 
question presented on appeal is the 
sufficiency of the evidence to go to 
the jury, the fact that the trial court 
or counsel for plaintiff stated in the 
lower court that the action was a 
common-law action does not preclude 
the supreme court from holding that 
it was within the Employers Liabil- 
ity Law. Wasiljeff v. Hawley Paper 
Co; OS Orr 487, ari 7555 Gb) So.) 12 
Indiana the application of the act of 
April 22, 1908, relating to injured 
railway employees engaged in inter- 
state commerce, may be shown in an 
action for injuries to a railway seryv- 
ant for the first time on appeal. 
Southern R. Co. vy. Howerton, (Ind. 
A.) 101 NE 121. 

{d] Action against carrier for ioss 
of goods.—Deal v. St. Louis, etc, R. 
Co., 176 Mo. A. 8, 162 SW 760 (hold- 
‘ing that, where an action was 
brought as an action ex delicto for 
breach of duty to carry safely, plain- 
tiff cannot on appeal contend that the 
action was based on a written con- 
tract). 

[e] Action for injury to passen- 
ger.—Raming v. Metropolitan St. R. 
Co., 157 Mo. 477, 57 SW 268. 

{f] Where a personal injury ac- 
tion is tried upon the theory of com- 
mon-law liability, a verdict for plain- 
tiff cannot be sustained on appeal on 
any breach of statutory obligation. 
Knauss v. Webber Constr. Co., 156 
App. Div. 39, 141 NYS 11. 

[g] Where, in a personal injury 
suit against a city, plaintiff intro- 
duced testimony expressly to show 
constructive notice to the city of the 
defect which caused the injury, he 
eannot on appeal change his theory 
and object to instructions requiring 
notice to be shown, on the ground 
that the city was liable without no- 
tice. Youngblood vy. Mason City, 
(lowa) 146 NW 20. 

29. See cases infra this note. 

[a] Gibel.—Jones v. Pulitzer Pub. 
Co., 240 Mo. 200, 144 SW 441 (hold- 
ing that plaintiff, in an action for 
libel, who does not raise the issue of 
obscene publication in violation of a 
statute, and who does not ask any 
instruction on that theory, cannot on 
appeal contend that the article is ob- 
scene and is therefore not privi- 
leged). F 

[b] Alienation of affection and 
criminal conversation.—Hollister_v. 
Valentine, 69 App. Div. 582, 75 NYS 
115 (holding that, although a com- 
plaint was in form good, not only as 
one for alienation of affection, but 
also for criminal conversation, plain- 
tiff, never having suggested that the 
action was for the latter cause, even 
when defendant moved to dismiss be- 
cause there was no evidence that de- 
fendant had alienated the woman’s 
affections, or when the court charged 
that the action was for alienation of 
affection, could not on appeal insist 
that the action was for criminal con- 


versation). 
{[c] Rape.—Watson v. Taylor, 35 
Okl. 768, 1381 P 922 (holding. that, 


where an action for damages for 
statutory rape is submitted below on 
the theory that proof of resistance 
and want of consent is essential to 
recovery, it must be reviewed upon 
the same theory). 

830. Cable Co. v. Miller, 162 Iowa 
351, 143 NW 94; Glaucke v. Gerlich, 
91 Minn. 282, 98 NW 94 (holding 
that, in an action by one asserting 
ownership by virtue of a bill of sale 
of wheat seized on execution against 
the vendor, the fact that the levy 
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was excessive could not be urged on 
appeal, where the claim of plaintiff 
was that he was entitled to recover 
the value of all the property seized, 
or of none of it). 

31. Consolidated Ice Co. v. New 
York, 53 App. Div. 260, 65 NYS 912 
[aff 166 N. Y. 92, 59 NE 713] (hold- 
ing that, where plaintiff, in an action 
to quiet title, averred title by grant, 
and the trial proceeded on that the- 
ory, he could not, after being de- 
feated on such claim, set up on ap- 
peal title by adverse possession)’ 
Carroll vy. Hill Tract. Impr.:Co., 4 
Wash. 569, 87 P 835 (holding that, 
where a complaint alleged that plain- 
tiff purchased lands at an execution 
sale, and entered and took possession, 
and ever since had held possession, 
but that the execution debtor fraudu- 
lently caused a certificate of redemp- 
tion to be filed, plaintiff could not on 
appeal claim that his title should be 
quieted by reason of adverse posses- 
sion, such claim being inconsistent 
ap complaint). See also supra 


[a] BEnuforcement of lien.—Wilcox 
v. Smith, 38 Wash. 585, 80 P 803 
(holding that, in an action to quiet 
title, where the court found that 
plaintiffs had paid taxes on the land 
in controversy, which the judgment 
awarded to defendants, and no re- 
quest was made in the trial court to 
enforce plaintiff's lien therefor, they 
could not on appeal be heard to com- 
plain of the failure to enforce the 
lien). 

[b] Claim of easements.—Consoli- 
dated Ice Co. v. New York, 53 App. 
Div. 260, 65 NYS 912 [aff 166 N.Y. 
92, 59 NE 713] (holding that, where 
plaintiff, in an action to quiet title, 
averred title by grant, and asked 
judgment that the claim of defend- 
ants and all claiming under them 
subsequent to. the action should be 
forever barred, and no proof was of- 
fered except as to title, on appeal 
from a judgment dismissing the com- 
plaint the question whether plaintiff 
was entitled to any easements in the 
land would not be considered). 

32. .Oar v. Davis, (Tex. Civ. A.) 
135 SW 710; Gorman y. Campbell, 
(Tex. Civ. A.) 135 SW 177 (holding 
that, where the decree in an action 
for partition awarded defendants a 
portion of the property in common, 
after finding that the same was not 
susceptible of partition, and accorded 
to the parties the right to a sale of 
such portion if they so desired, a 
defendant who did not, either in his 
pleading or by request to the court, 
ask that such sale be ordered, could 
not object to the decree on appeal on 
the ground that it did not contain an 
order of sale). ; 

33. U. S.—Hull v. Burr, 234 U.S. 
712, 34 SCt 892, 58 L. ed. 1557 (hold- 
ing that a prayer for general relief 
will be deemed abandoned where no 
right to other than the specific relief 
prayed for was brought to the atten- 
tion of either the federal district 
court of original jurisdiction or the 
circuit court of appeals); Albany 
Perforated Wrapping-Paper Co. v. 
John Hoberg Co., 109 Fed. 589, 48 
CCA 559 (holding that, where a bili 
to restrain an alleged infringement 
of a trade-mark was based on the 
theory of the fraudulent use of cer- 
tain trade-names, and was dismissed 
for want of equity, it could not be 
alleged on appeal that a case was 
made out of a fraudulent and unfair 
competition in trade); Leathe v. 
Thomas, 97 Fed. 136, 38 CCA 75. 

Ind. T.—Ironside v. Vinita, 6 Ind. 
T. 485, 98 SW 167. 

Iowa.—Battles v. Roberts, 120 Iowa 
747, 95 NW 247 (holding that, where 
the question raised below and by the 
pleadings was the right to maintain 
a ditch, the question of the right to 
maintain an embankment which in 
time of high water kept it from go- 


(Cran) Fae 


close mortgages *4 or to enforce other liens;*° to re- 
seind contracts;°® to set aside or cancel deeds;*" to 


ing in another direction could not be 
considered on appeal); Brightman v. 
Morgan, 111 Iowa 481, 82 NW 954. 
Pa.—Turtle Creek Borough vy. Penn- 
Sons Water Co., 243 Pa. 415, 90 A 


Tex.—McCown vy. Hill, (Civ. A.) 73 
SW 850 (suit to enjoin the opening 
of highway); Roper v. Scurlock, 29 
Tex. Civ. A. 464, 69 SW 456 (holding 
that, in.an action to enjoin the car- 
rying into effect of a local option 
election, the objection that in a cer- 
tain precinct the election was not 
held at the place designated by the 
commissioners’ court could not be 
first raised in the appellate court). 

Wash.—Carlson v. Spokane County, 
38 Wash. 616, 80 P°795 (holding that, 
where, in a suit to restrain the open- 
ing of a public road, an objection 
that the county commissioners never 
acquired jurisdiction to establish the 
road was not pleaded, and the entire 
record of the proceedings before the 
county commissioners in relation to 
the establishment of the road was 
not in the appeal record, such objec- 
tion could not be reviewed). 

{a] Contra.—But it has been held 
that ground for enjoining an order of 
seizure, although not set out in the 
petition, may, when apparent on the 
record, be noticed on appeal from a 
judgment sustaining the injunction, 
for the reason that to hold that the: 
court cannot, in any case whatever, 
travel out of the matter set forth in 
the petition would come in direct 
conflict with the rule of practice that 
injunctions, although improvidently 
sued out, should never be dissolved 
when the facts of the case show that, 
on a dissolution, the party will im- 
mediately be entitled to that form of 
remedy on other grounds. Galbraith 
v. Snyder, 2 La. Ann. 492; Chambliss 
v. Atchison, 2 La. Ann. 488. 

34 Miller v. Engler, 54 Ind. A, 
689, 103 NE 358. 

35. Antlers Park Regent Min. Co. 
v. Cunningham, 29 Colo. 284, 68 P 226 
(holding that, where plaintiffs based 
their right to a lien on a mine on 
the fact that they furnished work 
and materials to the lessee of the 
mine, and recovered judgment on 


| such theory, the judgment cannot be 


upheld in the appellate court on the 
theory that the lessor and lessee, 
although different corporations, were 
practically identical, and that the 
operations under the lease were, in 
effect, carried on by the lessor). 

36. Reed v. Boland, 31 S. D. 309, 
140 NW 691. 

87. Vogler v. Stark, 75 Kan. 831, 
89 P 653 (tax deed); Carpenter v. 
Roth, 192 Mo. 658, 91 SW 540 (hold- 
ing that, where, in a suit to set aside 
a deed at an execution sale on a 
judgment on special tax bills, the 
petition did not assign as a reason 
for setting the deed aside that the 
sale was made for an inadequate con- 
sideration, and plaintiff did not di- 
rect the trial court’s attention to er- 
ror in excluding evidence on the is- 
sue by his motion for new trial, the 
question of the inadequacy of the 
consideration would not be consid- 
ered on appeal); Studybaker v. Co- 
field, 159 Mo. 596, 61 SW 246 (hold- 
ing that, where plaintiffs brought an 
action to set aside a deed as fraudu- 
lent, without tendering issue whether 
the deed was ever delivered, and in- 
troduced no evidence that it was not, 
the question of its nondelivery could 
not be raised on appeal); Flagler v. 
Atlantic Coast Lumber Corp., 89 S. 
C 328) Ti SE) 849 Cholding that; 
where a grantee in a timber deed 
was required to commence removing 
the timber within a reasonable time, 
the supreme court on appeal would 
not determine what would be a rea- 
sonable time where that question 
had not been considered by the trial 
court). 

[a] Relief not asked.—Herbert v- 
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set aside a decree granting such cancellation ;** to 
vacate a foreclosure decree;*® to set aside a sale 
under a trust deed;*® to set aside a release of a 
trust deed;*! to cancel special tax bills;42 and in 
many other cases.*2 And we have seen in another 
place that a set-off or counterclaim or a claim in 
recoupment or reconvention cannot be set up or re- 
lied on for the first time on appeal.*+ 

Several counts. Since a case will be disposed of 
on appeal on the same theory on which it was tried 
below, where plaintiff based his right to recover 
below wholly on one count of his petition or com- 
plaint to the exclusion of the other, his rights under 
such other count cannot be considered on appeal.*? 

[§ 627] f. As to Nature of Facts at Issue. 
Where, at the trial of an action, a party assumes 
and treats the questions raised as being questions of 
law, to be decided by the court, and they are passed 
upon and ruled against him, he cannot, on appeal, 
insist that the questions decided by the court in- 
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[$$ 626-628 


a ease on the theory that a certain, issue is a ques- 
tion for the jury, the verdict is conclusive on ap- 
peal, although the evidence preponderates in his 
favor.47 And where a question has, by acquies- 
cence of the trial court and the parties, been tried 
and determined as one general question of fact, the 
defeated party cannot on appeal subdivide the gen- 
eral issue into several subissues, and be heard to 
argue that one or some of such special subissues, 
to which the attention of the trial court was not 
called, should have been determined in his favor 
by the trial court.‘ ; 

[§ 628] g. As to Admission of. Evidence or 
Necessity for Particular Evidence. The theory pur- 
sued in the trial court as to the admission of or 
necessity for particular evidence will be adhered 
to on appeal.*® Thus where an action is tried on 
the theory that an instrument in suit or other docu- 
ment has been introduced in evidence, it will be 
so considered on appeal, although, in fact, it was 


volved a question of fact.*® 


Wagg, 27 Okl. 674, 117 P 209 (hold- 
ing that one who brought an action 
to secure the cancellation of a deed 
on the ground that it was procured 
by fraud, and who prayed an ac- 
counting for moneys received for 
_lots sold from the land could not on 
appeal abandon that theory and in- 
sist that the deed be deemed a mort- 
gage, and recover title from parties 
held to be innocent purchasers for 
value and without notice). 

38. Long v. Long, 104 Ark. 562, 
149 SW 662 (holding that appellant 
is not entitled to assert that the de- 
eree which he seeks to set aside was 
rendered in vacation, where that is- 
sue was not raised by the plead- 
ings). 

39. Gaines v. Simons, 124 Mich. 
477, 883 NW 145 (holding that, where 
a bill to vacate a foreclosure decree 
on the ground of fraud and conspir- 
acy, and want of notice to defend- 
ants therein was dismissed for fail- 
ure of proof, plaintiff could not on 
appeal claim relief on the ground of 
irregularity in the foreclosure sale, 
and inadequacy of price where no 
such claims were made in the bill). 


40. Lawler v. French, 104 Va. 140, 
51 SE 180. 
41. Hollmann v. Lange, 143 Mo. 


100, 44 SW 752 (holding that, where 
plaintiff sued to set aside a release 
of a trust deed, and to subject the 
land described in it to the sum se- 
cured thereby, and alleged that the 
grantor had fraudulently induced him 
to make the release by turning over 
to him a note of which she was 
payee and which she _ indorsed, 
“Without recourse,” he could not for 
the first time on appeal claim that 
she was liable on the breach of the 
implied contract that said note was 
a valid obligation). 

42. Huling v. Bandera Flag Stone 
Co., 87 Mo. A. 349; Richter v. Merrill, 
84 Mo. A. 150. 

43. U. S—Ehmen v. Gothenburg, 
200 Fed. 564, 119 CCA 44 (holding 
that, where a suit to recover certain 
land proceeds on the assumption of 
a valid platting, plaintiff is not en- 
titled to claim for the first time on 
appeal that the plat is void). 

Ark.—Alexander v. Capps, 100 Ark. 
488, 140 SW 722 (holding that, if one 
suing to confirm a tax sale did not 
invoke below the two-year limitation 
imposed by statute for avoiding a tax 
sale, he cannot raise the question on 
appeal). 

Colo.—Connell v. El Paso Gold Min., 
GLC: COMNOo COLO. (30,4 hon by Ody Cre= 
scission, fraud, and mutual mistake). 
“‘Dunkle v. Elston, 71 Ind. 585 
(complaint for review). 

Iowa.—Brightman y. Morgan, 111 
Iowa 481, 82 NW 954 (estoppel). 

Kan.—Atchison, etc., R. Co. v. Kan- 


So, where a party tries 


sas Farmers’ Ins. Co., 7 Kan. A. 447, 
53 P 607 (right to subrogation). 

Ky.—Wigginton vy. Nehan, 76 SW 
196, 25 KyL 617 (appeal from order 
denying motion to set aside judicial 
sate): 

La.—Wenar v. Leon L. Schwartz, 
120 La. 1, 44 S 902 (holding that, 
where the charge in the petition and 
on which the cause was tried was a 
conspiracy to procure a sale to be 
made in block instead of in detail, it 
could not be changed in argument in 
the supreme court to that of con- 
spiracy to procure the sale to be 
made without appraisement); John- 
son v. Shreveport Waterworks Co., 
109 La. 268, 33 S 309 (suit on claim 
previously compromised; infancy as 
avoiding compromise). 

Mich.—Glazier v. Ingham Cir. 
Judge, 153 Mich. 481, 116 NW 1007 
(mandamus to compel change of 
venue); Dennis v. Dennis, 119 Mich. 
380, 78 NW 333° (claim of title by 
adverse possession). 

Minn.—Hove v. Bankers’ Exch. 
Bank, 75 Minn. 286, 77 NW 967 (new 
grounds for motion for leave to file 
claim with receiver after expiration 
of time fixed by court). 

Mo.—Johnson v. Mason, 178 Mo. 
A. 109, 163 SW 260 (claim of third 
person in attachment proceedings). 

Mont.—Flannery v. Campbell, 30 
Mont. 172, 75 P 1109 (estoppel and 
res adjudicata). 

Tex.—Moerlein v. Heyer, 100 Tex. 
245, 97 SW 1040 [aff (Civ. A.) 94 SW 
446] (holding that, where the execu- 
tor of a will was a legatee thereof, 
and unsuccessfully sued on the the- 
ory that he could. subject real estate 
to the payment of his legacy, he 
could not urge on appeal his right to 
recover on the theory that he had 
assented to take the legacy in satis- 
faction of a debt owed him by the 
testator, that theory being unsup- 
ported by his pleadings and evi- 
dence); Bankers’ Union of World v. 
Nabors, 36 Tex. Civ. A. 38, 81 SW 91 
(suit to set aside a default judgment 
against a foreign corporation). 

Wis.—Harris v. Snyder, 113 Wis. 
451, 89 NW 660 (objection that a 
bond given on appeal from a judg- 
ment in ejectment for possession and 
certain damages did not comply with 
Rev. St. § 3053, prescribing a form 
for an undertaking to stay execution 
on a money judgment could not be 
raised on appeal where no such 
cause of action was alleged or liti- 
gated). - 
Dissolution 


[a] of pSrensraiey 
and partition. — Bernheimer 
Schmid, 73 App. Div. 434, 177 NYS 


138, 71 App. Div. 244, 75 NYS 899 
(holding that, where ‘the complaint 
in a suit for dissolution of a partner- 
ship contains no prayer for partition 


of the realty owned by the members 
of the firm, and the case is tried 
solely on the theory that it is for 
dissolution only, plaintiff making no’ 
claim for partition, it is too late on 
appeal to contend for the first time 
that the suit can be sustained as one 
for dissolution and also for parti- 
tion). 

[b] Action to recover taxes paid 
under protest.—Where, in assumpsit 
for taxes paid under protest, it was 
not claimed in the trial court that 
the property was sequestered or used 
for pious uses so as to be exempt. 
from taxation under a statute, that 
question cannot be raised in the su- 
preme court. Grand Lodge of Ma- 
cone v. Burlington, 84 Vt. 202, 78 A 

[ec] Distress.—A landlord cannot 
justify distress by showing on ap- 
peal a valid ground for the writ un- 
der Sayles Annot. Civ. St. (1897) art 
3240, not relied on in the affidavit for 
the writ, the ground relied on below 
having been found not to exist. Mi- 
chalek v. Cernock, (Tex. Civ. A.) 134 
SW 270. 

[ad] Where a motion to correct a 
journal entry is treated by the court 
and the parties as a motion to mod- 
ify the decree, it will be so consid- 
ered on appeal. Occidental Bldg., 
etc., Assoc. v. Adams, 96 Nebr. 454, 
148 NW 88. 

44. See supra § 611. 

Overshiner v. Britton, 169 Mo. 
341, 69 SW 17. See also Shaw v. 


Pope, oe A ois 206, 67 A 495; and 
supra § 6 
46. Deroker v. Porter, 63 Barb. 


CNiaeY =) hs 

47. Grimes v. Cole, 133 Mo. A. 522, 
113 SW 685; Whitney v. Broeder, 94 
Nebr. 305, 143 NW 228. 

48. Pike v. Bosworth, 7 NYSt 665 
(contributory negligence’ of plaintiff). 

49. Colo. Park v. Park, 40 Colo. 
354, 91 P 830 (holding that, where 
both parties assumed that certain 
declarations of plaintiff's husband 
made to her during the marriage 
were inadmissible without the hus- 
band’s consent, and on his refusal to 
consent no attempt was thereafter 
made to prove such declarations, the 
admissibility thereof without such 
consent was not reviewable by writ 
of error). 

Ind.—Donaldson v. State, 167 Ind. 
553, 78 NE 182. 

Towa.—House v. Security ve Ins. 
Co., 145 Iowa 462, 121 NW 509 


Mass.—McGivern _ v. Steele, ale, 
Mass. 164, 83 NE 405. 
Minn.—HEarl Fruit Co. v. Thurston 


Cold Storage, etce., Co., 60 Minn. 351; 
62 NW 439. 

Mo.—State v. Donegan, 94 Mo. 66, 
6 SW 693; Riley v. Kansas City, 161 
Mo. A. 290, 143 SW 541; Forest v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 628-629] 


' 


not formally introduced.®° 


it was not necessary.°+ 


Rogers, 128 Mo. A. 6, 106 SW 1105; 
Reed v. Morgan, 100 Mo. A. 713, 73 
SW 3:81; Fullerton Lumber Co. v. 
Calhoun, 89 Mo. A. 209. 

Necessity for objections to evi- 
dence see infra § 728 et seq. 

50. Jowa.—House v.*° Security F. 
Ins. Co., 145 Iowa 462, 121 NW 509 
(action on insurance policy). 

Mo.—Reed v. Morgan, 100 Mo. A. 
713, 73 SW 381 (holding that, where 
a will in question in an action was 
embodied in the petition, and the 
trial court in its finding of fact af- 
firmed the probate of the instrument, 
the case would be treated on appeal 
as containing the will, although by 
oversight it was not formally offered 
in evidence at the trial); Fullerton 
Lumber Co. v. Calhoun, 89 Mo. A. 
209 (holding that, where plaintiffs 
by their pleadings and instructions 
treat a bond as read in evidence and 
before the court, they will not be 
permitted on anpeal to retry their 
case on a different theory). 

Nebr.—Peterson v. Wolf, 1 Nebr. 
(Unoff.) 242, 95 NW. 332. 

N. J.—Sheyer v. Pinkerton Constr. 
Co., 59 A 462. 

N. Y.—Rising v. Moreau, 68 Misc. 
284, 125 NYS 249. (holding that 
where, in an action against a town 
for negligence, the parties regarded 
the claim served on the supervisors, 
a copy of which was annexed to the 
complaint, as in evidence, and de- 
fendant did not question a failure to 
prove the same, the judgment would 
not be reversed because of faiiure 


formally to introduce it in evi- 
dence). 
51. Woodson v. Metropolitan St. 


R. Co., 224 Mo. 685, 123 SW 820, 30 
LRANS 931, 20 AnnCas 1039; Riley 
vy. Kansas City, 161 Mo. A. 290, 143 
Sw 541. 

Facts admitted or conceded see 
infra § 629. 

52. Donaldson v. State, 167 Ind. 
553,. 78 NE 182 (holding that, where 
an action to recover as escheated 
property land of which an alien died 
seized was tried on the theory that it 
was necessary to prove, in order to 
recover, that the owner was at the 
time of his death a nonresident of 
the United States, it could not be 
urged on appeal that the state was 
entitled to recover without proof of 
that fact, as the theory on which a 
ease is tried must be adhered to on 
appeal). 

53. Earl Fruit Co. v._ Thurston 
Cold-Storage, etc., Co. 60 Minn. 351, 
62 NW 439. 

5A aU ee texas, etc...) ReaCo.ev. 
Abilene Cotton Oil Co., 204 U. S. 426, 
27 SCt 350, 51 L. ed. 553; U. S. v. 
Leerburger, 160 Fed. 651, 87 CCA 
547 [aff reh 155 Fed. 146]; Baker v. 
Kaiser, 126 Fed. 317, 61 CCA 308. 

Ala.—Ledger Pub. Co. v. Miller, 
170 Ala. 437, 54 S 52; Tombigbee Val- 
ley R. Co. v. Still, 6 Ala. A. 470, 60 S 
546. 

Ark.—Kansas City Southern R. Co. 
v. Skinner, 88 Ark. 189, 113 SW_ 1019, 
91 LRANS 850; Allen-West Comm. 
Co. v. People’s Bank, 74 Ark. 41, 84 
Sw 1041. 

Cal.—Stevens v. Truman, 127 Cal. 
155, 59 P 397; Peo. v. Jones, 20 Cal. 
50 


50. 

Colo.—Park v. Park, 40 Colo. 354, 
91 P 830; Gurney v. Brown, 32 Colo. 
AAD 49 USP eo Oius Clit iCy.c |; uem= 


And a party cannot 
contend on appeal that certain evidence was neces- 
sary, where the case was tried on the theory that 
On the other hand, where. 
an action is tried on the theory that it 1s necessary 
to prove a certain fact in order to recover, a dif- 
ferent position cannot be taken on appeal.®” 
where a plaintiff has secured a verdict in the court 
below upon the theory that certain evidence intro- 
duced by him was necessary in order to recover, 
and the verdict has been set aside because of er- 
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roneous rulings 


And 


ae Var sipert, wo iColo, A. dol, cou 


Conn.—Williston vy. Haight, 76 


Conn, 497, 57 A 170. 
D. C.—Griffith v. Metropolitan L. 
Ins. Co., 36 App. 8 (accuracy of 


copy). 

Ill.—Chicago v. Wildman, 240 Ill. 
215, 88 NE 559; John Matthews Ap- 
paratus Co. v. Neal, 89 Ill. A. 174. 

Ind.—Clearspring Tp. v. Blough, 
173 Ind. 15, 88 NE 511, 89 NE 369; 
South East, ete, R. Co. v. Evans- 
ville, etc., Electric R. Co., 169 Ind. 
339, 82 NE 765, 13 LRANS 916, 14 
AnnCas 214; Louisville, ete, R. Co. 
v. Caldwell, 98 Ind. 245. 

Ind. T.—Wilhite v. Skelton, 5 Ind. 
T. 621, 82 SW 932 [rev on other 
grounds 149 Fed. 67, 78 CCA 635] 
(holding that, on argument upon a 
demurrer, an admission of counsel 
that a contract was verbal will be 
conclusive as to him when the rul- 
ing of the trial court based thereon 
is presented to a court of review). 

Iowa.—Reints v. Uhlenhopp, 149 
Towa 284, 128 NW 400 (assumption 
that party was a surety); McDermott 
v. Mahoney, 139 Iowa 292, 115 NW 
32, 116 NW 788 [aff reh 106 NW 
V2pAs, MUONS. Va, SOALeVe LD Vie CO eloo 
Iowa 398, 112 NW 550 (existence of 
claims at time of conveyance); Des 
Moines Park Comrs. v. Taylor, 133 
Iowa 453, 108 NW 927 (navigability 
of river). 

Kan.—Arkansas City Canning Co. 
v. Dunston, 64 P 1025 (admission 
and recognition of joint liability of 
defendants); School Dist. No. 23 v. 
ied oe 30 Kan. 268, 1 P 97, 46 AmR 


Ky. — Louisville, ete, R. Co. v. 
Brooks, 77 SW 693, 25 KyL 1307. 

La.—Rocques v. Freeman, 125 La. 
60, 51 S 68 (as to community prop- 


erty). 
Mass.—Giacomo vy. New York, etc., 
R., -Co., 196 Mass: 192, 81° NE 899 


(that a way crossed by a railroad 
was a highway); Stewart v. Putnam, 
127 Mass. 403. 

Mich.—International Text-Book Co. 
v. Marvin, 166 Mich. 660, 132 NW 437 
(amount of damages); Richards v. 
Church Balance-Gear Co., 166 Mich. 
464, 132 NW 99; P. Hoffmaster Sons 
Co. v. Hodges, 154 Mich. 641, 118 NW 
484; Gensler v. Nicholas, 151 Mich. 
529, 115 NW 458, 14 AnnCas 452 
(holding that where a tenant, when 
sued for possession of premises, 
made no objection in the court below 
that his lease had not expired, but 
his counsel distinctly stated that un- 
der the lease the term had expired, 
he could not insist on a different con- 
struction of the lease on appeal); 
Canton v. Grinnell, 138 Mich. 590, 
101 NW 811; Wineman vy. Fisher, 135 
Mich. 604, 98 NW 404; Shreeves v. 
Caldwell, 135 Mich. 323, 97 NW 764, 
106 AmSR 396, 3 AnnCas 592; Olin 
v. Henderson, 120 Mich. 149, 79 NW 
178; Maclean v. Scripps, 52 Mich. 
214, 17 NW 815, 18 NW 209 (answer 
of jury treated as a negative); Harle 
Wa eaten eter Hielas. sco... 29) Mich. 
414. 

Minn.—Farmer v. Studebaker 
Corp., 126 Minn. 346, 148 NW 285. 

ain eas v. McDonald, 41 S 
376. 

Mo.—King v.. St. Louis Union 
Trust Co., 226 Mo. 351, 126 SW 415; 
Woodson vy. Metropolitan St. R. Co., 


(ern Tae 


when admitting stich evidence, or 


because it was insufficient to support the verdict, 
plaintiff cannot shift. his position on appeal and 
contend that the evidence was wholly unnecessary.®* 

[§ 629] h. As to Facts Admitted or Conceded. 
Where a fact is admitted, conceded, or assumed 
without objection in the trial court, it cannot be - 
contested in the appellate court or objected that 
there was no evidence on the question, but the the- 
ory in the trial court will be adhered to.°* 
true, of course, of facts admitted by the pleadings 


This is 


224 Mo. 685, 123 SW 820, 30 LRANS 
931, 20 AnnCas 1039; McDonald ‘v. 
Metropolitan St. R. Co., 219 Mo. 468, 
118 SW 78, 16 AnnCas 810; Stephen- 
son v. Austin, 217 Mo. 355, 116 SW 
1090; State v. Birch, 186 Mo. 205, 85 
SW 3:61 (holding that where, in a 
suit to enforce a lien for taxes, de- 
fendants relied on an ordinance as 
an extending ordinance affecting 
their land, and tried their case below 
on that theory, they were precluded 
from claiming any advantage from 
the fact that the terms of the ordi- 
nance were not before the court); 
Meyer Bros. Drug Co. v. Bybee, 179 
Mo. 354, 78 SW 579; Lexington v. 
Lafayette County Bank, 165 Mo. 671, 
65 SW 943; State v. O’Neill, 151 Mo. 
67, 52 SW 240; Fearey v. O’Neill, 149 
Mo. 467, 50 SW 918, 73 AmSR 440 
(existence of attachment); Pratt v. 
Conway, 148 Mo. 291, 49 SW 1028, 71 
AmSR 602 (ownership of note sued 
on); Allen v. St. Louis, ete. R. Co., 
137 Mo. 205, 38 SW 957; Read v. 
Western Union Tel. Co., 135 Mo. 661, 
37 SW 904, 58 AmSR 609, 34 LRA 492 
(right to recover interest); Jones v. 
Banner, 172 Mo. A. 132, 157 SW 967; 
Rogers v. Union Iron, ete. Co., 167 
Mo. A. 228, 150 SW 100; Moakley v. 
MacAdaras, 165 Mo. A. 467, 147 SW 
172; Springmeyer v. Sovereign Camp 
W. W., 163 Mo. A. 338, 1438 SW 872; 
Riley v. Kansas City, 161 Mo. A. 290, 
143 SW 541; Bambrick Bros. Constr. 
Co. v. McCormick, 157. Mo. A. 198, 
137 SW 43; Parker-Washington Co. 
v. Cole, 187 Mo. A. 530, 120 SW 118; 
Wright v. Fetters, 121 Mo. A. 588, 
97 SW 627; Lancaster v. Briggs, 118 
Mo. A. 570, 96 SW 314; King v. Phe- 
nix Ins! Co. 101 Mo. A. 163) 26s we 
55; Fullerton Lumber Co. vy. Cal- 
houn, 89 Mo. A. 209; Walker v. Se- 
dalia, 74 Mo. A. 70. 

Nebr.—Standard Bridge Co. v. 
Kearney County, 95 Nebr. 744, 146 
NW 943; Gadsden v. Thrush, 56 Nebr. 
565, 76 NW 1060. 

N. J.—West Shore R. Co. v. Wen- 
ner, 71 N. Ji L682, 60 <A’ 1134) [aft 
réeh) 70) Noid Lis 2338151 PAE AOS a 10s 
AmSR 801, 1 AnnCas 790]; Sheyer v. 
Pinkerton Constr. Co., 59 A 462. 

N. Y.—Kramer v. Brooklyn Heights 
RENCot 19.0) Ne eye 3 0r SoleN Dn oominevs 
on other grounds 114 App. Div. 804, 
100 NYS 276]; Schaghticoke v. Fitch- 
burg R. Co., 169 N. Y. 609 mem, 62 
NE 1101 mem [aff 53 App. Div. 16, 
65 NYS 498]; Daley v. Brown, 16% 
N. Y. 381, 60 NE 752 [aff 45 App. Div. 
428, 60 NYS 840]; Babcock Printing 
Press Mfg. Co. v. Ranous, 164 N. Y. 
440, 58 NE 529 [aff 31 App. Div. 629, 
54 NYS 1048]; Humes v. Proctor, 151 
N. Y. 520, 45 NE 948 (admission of 
title); Persbacker v. Murphy. 153 
App. Div. 492, 1388 NYS 537; Matter 
of Fenn, 151° App. Div. 797, 136 - NYS 
262; Campbell v. Long Island R. Co., 
127 PADD. Dive F258) bile NYS 120s 
Burke v. Baker, 111 App. Div. 422, 
97 NYS 8768 [aff 188 N. Y. 561 mem, 
80 NE 1033 mem]; Fox v. New York 
Gent); ete!, (RS Cones Apps Diver tewt 
88 NYS 519; Ward v. Hasbrouck, 52 
App. Div. 627, 65 NYS 200 [aff 169 
N. Y. 407, 62 NE 434]; Bucksdorf v. 
Bender, 80 Misc. 498, 141 NYS 515; 
Osterman v. Goldstein, 31 Misc. 501, 
64 NYS 555 [rev on other grounds 
82 Mise. 676, 66 NYS 506]; Consum- 
ers’ Brewing Co. v. Lipot, 21 Misc. 
532, 47 NYS 718; Lane v. Spiegel, 117 
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either expressly ‘or by failure to deny.°® But in or- 
der that the rule may apply it must satisfactorily 
appear from the record that there was in fact such 
concession, admission, or assumption,°® and that it 
was broad enough to cover the question raised.** 


NYS 262 (holding that, where the 
trial proceeded on the theory that 
the concession of plaintiff’s counsel 
at the opening was to be considered 
as showing ample authority in a cer- 
tain person to bind plaintiff, the con- 
trary could not be claimed on ap- 
peal); Adler v. Miles, 108 NYS 1011 
(action against partners; identity of 
parties to contract and authority of 
partner to bind firm); Cinberg v. In- 
tenurban St) eR. Cosme SN Speed 
Kenneally v. New York City R. Co., 
SIV NYS... 7703 , Hopkins .wv.,,, Rodgers, 
91 NYS 749; Bull v. New Am- 
sterdam Casualty Co., 85 NYS 329. 

Okl.—Brooks v. Tyner, 38 Okl. 271, 
132 P 683; Dodder vy. Moberly, 28 Okl. 
334, 114 P 714. 

Pa.—Crawford v. Pyle, 190 Pa. 263, 
42 A 687 (holding that it could not 
be contended for the first time on 
appeal that there was no evidence 
that defendants’ agent had authority 
to make a guaranty for them, they 
having rested their case on a denial 
of the guaranty, and having made no 
objection when the judge in his 
charge stated that he did not under- 
stand that the authority of the agent 
to make the guaranty was ques- 
tioned). See also Krider v. Hartzell} 
40 Pa. Super. 186 (statement of court 
as to fact). 

S. D.—Loomis v. Le Cocq, 12 S. D. 
324, 81 NW 633; Zerfing v. Seelig, 12 
S. D. 25, 80 NW 140 [aff reh 14 S. D. 
303, 85 NW 585]. 

Tenn.—Page v. Supreme Lodge 
Fee is 2A5 (Ch..A-) 61S We L068: 

Tex.—Penn v. Briscoe County, (Civ. 
A.) 162 SW 916; Rivers v. Campbell, 
blgn Dex win. PAT. £08), elds Siew LOO}: 
Cochran v. Moerer, 47 Tex. Civ. A. 
372, 105 SW 1138 (disclaimer); West- 
ern. Union | Tel. ‘Co. v.. Patton, ¢Civ. 
A.) 565 SW 973; Craighead v. Bruff, 
(Civ. A.) 55 SW 764. 

Utah.—Rogers v. Ogden Bldg., etc., 
Assoc., 30 Utah 188, 83 P 754; Kar- 
ren v. Rainey, 30 Utah 7, 83 P 333; 
eens v. McCornick, 15 Utah 188, 49 
P 129. 

Vt.—Fadden v. McKinney, 87 Vt. 
316, 89 A 351; Fogarty v. Rutland St. 
R. Co., 77 Vt. 4388, 60 A 801. 

Va.—Peek v. Hampton, 115 Va. 855, 
80 SE 593. 

Wash. — Driver v. Galland, 59 
Wash. 201, 109 P 593 (authority of 
agent). 

Wis.—Hildebrand v. American Fine 
Art Co., 109 Wis. 171, 85 NW 268, 53 
LRA 826 (holding that, where a 
party accepts a privilege granted to 
take judgment on the theory that all 
facts warranting a more favorable 
judgment are established against 
him, he cannot thereafter change his 
attitude as to the existence of such 
facts for the purpose of preventing a 
review of any question legitimately 
arising thereon on an appeal from 
such judgment). 

Wyo.—Rawlins v. Murphy, 19 Wyo. 
238, 115 P 486; Harden v. Card, 15 
Wyo. 217, 88 P 217. 

Man.—Kennedy Vi Portage la 
Prairie, 12 Man. 634. 

[a] Construction and effect of 
agreed statement of facts.—Where, 
in a suit to determine adverse claims 
to a mining location, the only ques- 
tion submitted for trial, and the only 
one which the parties intended to 
litigate, was the time when the prem- 
ises in controversy reverted to the 
public domain and thereupon became 
subject to relocation, and both parties 
assumed at the trial that the stipu- 
lation of facts presented such ques- 
tion, an objection that the stipulated 
facts were insufficient to present it 
was held not available when made 
for the first time on appeal. Gurney 
Vi Ibrown, (92 Colo, 4122417 Pash. 


APPEAL AND ERROR 


[§ 630] 


party.°® 


Evidence not formally introduced 
see infra § 739. 

Objection to failure to prove mate- 
rial fact see infra § 745. 

55. Ark.—Kansas City Southern 
R. Co. v. Skinner, 88 Ark. 189, 113 SW 
1019, 21 LRANS 850 (holding that 
where, in a passenger’s action for 
loss of baggage, the complaint al- 
leged that the articles listed in a bill 
of particulars attached were baggage, 
and the answer did not deny that 
any article constituted baggage, de- 
fendant could not first object on 
appeal that an article was not bag- 
gage). 

Cal.—Callahan vy. Marshall, 163 Cal. 
552, 126 P 358. 

Colo.—Lemmon v. Sibert, 15 Colo. 
A. 131, 61 P 202 (holding that, where 
a party by his pleading construes an 
agreement in controversy, and per- 
mits evidence to be introduced, and 
the court to instruct the jury con- 
cerning it, without objection, he can- 
not contend that there was no such 
agreement). 

Ind.—Clearspring Tp. v. Blough, 
173 Ind. 15, 88 NE. 511, 39 NE 369 
(holding that one who objects to the 
probate of a will and makes a person 
a party, alleging that he has an in- 
terest, and secures a judgment 
against him for costs, cannot urge 
on appeal that such person is not a 
party in interest); South East, etc., 
R. Co. v. Evansville, etc., Electric R. 
Co., 169 Ind. 339, 82°NE 765, 13 LR 
ANS 916, 14 AnnCas 214 (holding 
that, where, in an action by a steam 
railroad company to enjoin an inter- 
urban electric railroad company from 
crossing its track without acquiring 
the right by condemnation proceed- 
ings, both the complaint and answer 
alleged that the electric railroad was 
“a corporation organized under the 
laws of the State’ and engaged in 
the construction of a line from one 
city to another, the objection of the 
steam railroad company, raised for 
the first time on appeal, that there 
was no statute under which a rail- 
road such as that described in the 
answer could be incorporated was un- 


tenable). 
Iowa.—Chicago Tel. Supply Co. v. 
| Marne, ete., Tel. Co., 134 Iowa 252, 


111 NW 935 (admission in reply). 
La.—Roeques v. Freeman, 125 La. 
60, 50 S 68. 
Miss.—Watkins v. McDonald, 41 
S 376 (holding that where a bill to 
cancel conveyances made under trust 
deeds alleged an assignment of a 
trust deed, and the answer admitted 
such assignment, it could not be 
questioned on appeal by complain- 


are), 

. Y.—Rodbell v. Gotham De- 
spatch, ete., Co., 111 NYS 528 (hold- 
ing that, in an action against a car- 
rier for loss of goods in course of 
transportation, defendant, having 
admitted plaintiff's ownership of the 
goods by failing to deny such own- 
ership in the trial court, could not 
complain on appeal that plaintiff 
failed to show such ownership). 

S. D.—Zerfing v. Seelig, 12 S. D. 
25, 80 NW 140 [aff reh 14 S. D. 303, 


85 NW 585]. 
Tex.—Rivers v. Campbell, 51 Tex. 
Civ, Al 1038) ‘T1™ Swr 190! sCholding 


that where defendant, in a suit to 
enjoin the collection of a judgment, 
admits by his answer the making of 
a compromise, he cannot raise the 
issue on appeal that his attorney 
had no authority to make the com- 
promise); Smith v. McClain, 39 Tex. 
Giv. A. 152; 87 SW 212. 


Utah.—Crane v. Judge, 30 Utah 
50, 83 P2566: 
Wyo.—-Demple v. Carroll, 135 P 


117 [den reh 133 P 137]; Rawlins v. 


i, As to Burden of Proof. 
party has assumed the ‘burden of proving a fact, 
he will not be heard to say for the first time on 
appeal that the burden of proof was on the other 
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Where a 


Murphy, 19 Wyo. 238, 115 P 436 
(holding that, on appeal by a city 
from a judgment against it for dam- 
age to abutting property caused by 
changing the grade of streets, the 
city is estopped to claim that part 
of one of the streets was not a 
highway, where its answer admitted 
that the street was a public high- 
way, and the city offered in evidence 
a plat showing that the street was 
such); Harden v. Card, 15 Wyo. 217, 
So eal a 

[a] Admission in affidavit for 
writ of replevin and declaration.— 
A plaintiff who charged in his affi- 
davit for a writ of replevin and in 
his declaration that the sheriff held 
possession and wrongfully detained 
the property in question under levies 
of attachment and execution is 
estopped to urge on! appeal the in- 
validity of the levies on the ground 
that the officers did not take actual 
possession of the property. John 
Matthews Apparatus Co. v. Neal, 89° 
TS eA a rat 

56. Wilhite v. Skelton, 149 Fed. 
67, 78 CCA 635 [rev 5 Ind. T. 621, 82 
SW 932] (holding that an alleged 
admission of counsel in the trial 
court which contradicts their plead- 
ing is unavailing in an appellate 
court unless spread upon the record 
of the: trial court and embodied in 
the transcript or evidenced by writ- 
ten stipulation); Arkansas City Can- 
ning Co. v. Dunston, (Kan.) 64 P 
1025 (holding that the record con- 
tained a _ sufficient admission and 
recognition of a joint liability); 
Spiro v. St. Louis Transit Co., 109 
Mo. A. 1, 84 SW 148; .Sheridan v. 
Presas, 50 NYS 667 (where it is 
said that, where a party expects to 
appeal in case an adverse judgment 
is rendered against him, it is the 
safer course to present his evidence 
in such a manner that the record 
will satisfactorily disclose all of the 
facts on which he relies in support 
of his position; for, while it may be 
clear to the trial justice that certain 
facts, although formally in issue 
under the pleadings, are not in dis- 
pute for reasons which do not ap- 
pear on the record, the appellate 
court, being guided solely by the rec- 
ord, does not enjoy the same advan- 
tage). 

Matters not apparent on record see 
infra § 1611 et seq. 

57. Schoenberger v. White, 75 
Conn. 605, 54 A 882 (holding that 
the invalidity of a joint judgment 
because the pleadings did not allege 
liability on the part of one defend- 
ant is not waived by the fact that 
such defendant at the trial merely 
contested the amount sought to be 
recovered, and assigned as a reason 
of appeal that the judgment against 
her was excessive, the burden of 
proof being on plaintiff); Arrison v. 
Supreme Council M. T., 129 Iowa 303, 
105 NW 580 (holding that, where 
plaintiffs in an action on a benefit 
certificate alleged that deceased be- 
came a member on a certain date, 
and such allegation was immaterial 
when made but became material only 
after defendant pleaded forfeiture 
for nonpayment of assessments, as 
to which plaintiff made express de- 
nial, and the case was tried on the 
theory that deceased did not be- 
come a member until a later date, 
the supreme court would not reverse 
on the ground that the allegation 
was conclusive on plaintiff); Wright 
v. Mt. Vernon, 44 App. Div. 574, 60 
NYS 1017 [aff 167 N. Y. 541 mem, 60 
NE 1125 mem]; Vann y. Edwards, 
128 N. C. 425, 39 SE 66 [reh den 130 
N. C. 70, 40 SE 853). 

58. U. S.—Kertucky Vermillion 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 631] j. As to Measure of Damages or Amount 
Recoverable. Where a certaintheory as to the 


measure of damages or the amount of recovery is 
accepted or acted upon by the parties in the trial 
court as a proper one, it must be adhered to on ap- 


peal whether it is correct or not.®® 


APPEAL AND ERROR 


Thus, if a case 


is tried on the theory that plaintiff is entitled to 


Co. v. Norwich Union F. 
Ins. Soc., 146 Wed. 695, 77 CCA 121. 

Conn.—Knapp v. Tidewater Coal 
Co, 85 Conn, 147, 81) A 1063. 

D. C.—U. S. v. West, 8 App. 59 
(holding that, although a sole plea 
of set-off in an action on a bond 
against principal and sureties, being 
the equivalent of a plea of confes- 
sion and avoidance, transfers the 
burden cf proof from plaintiffs to 
defendants, vet, where the trial pro- 
ceeded as though the general issue 
were pleaded, the plaintiff assumed 
the burden of proof, the error will 
be disregarded on appeal). 

Iowa.—Benjamin v, Shea, 83 Towa 
392, 49 NW 989; Denton v. Chicago, 
ete. . -Co., 52 Towa i161, 2) NW 
1093, 35 AmR 263. 

Ky.—Kelly v. Adams Exp. Co., 134 
Ky. 208, 119 SW 747; Bass v. Brown, 
66 SW 720, 23 KyL 2139. 


Min., etc., 


Mich.—Kahn v. Minthorn, 178 
Mich. 312, 144 NW 859. , 
Minn.—Burgraf v. Byrnes, 104 
Minn. 348, 344, 116 NW 838 [cit 
Cyc]. 


Mo.—Long v. Lackawanna Coal, 
ete., Co., 233 Mo. 713, 136 SW 673; 
Fitzpatrick v. Weber, 168 Mo. 562, 
68 SW 913 (as to undue influence); 
Wilcox v. Court of Honor, 134 Mo. 
A. 547, 114 SW 1155 (holding that 
where a mutual benefit order al- 
leged in its answer that a member 
was not delirious when he com- 
mitted suicide, and the reply put 
the allegation in issue, and the or- 
der took the burden of proving that 
the member was not delirious, the 
order was estopped from denying on 
appeal that the issue as to delirium 
was not in the case). 

Mont.—Mette, ete., Distilling Co. v. 
Lowrey, 39 Mont. 124, 101 P 966 
(holding that where a cause has 
been tried on the theory that a gen- 
eral denial is sufficient to put the 
burden of proof upon plaintiff he 
eannot insist on appeal that this 
theory is wrong). 

N. Y.—O’Farrell v. Metropolitan 
L. Ins. Co., 22 App. Div. 495, 48 NYS 
199 (as to breach of warranty). 

S. D.—Parrish v. Mahany, 12 S. 
D. 278, 81 NW 295, 76 AmSR 604 
[aff reh 10 S. D. 246, 73 NW 97, 66 
AmSR 715]. 

59. U. S—New York, etc., R. Co. 
Ve Hstilly: 1477. S. 591, 13 SCt 444, 
37. L. ed. 292; Roberts v. Graham, 
6 Wall. 578, 18 L. ed. 791; McSherry 
Mfg. Co. v. Dowagiac Mfg. Co., 163 
Fed. 34, 89 CCA 512. 

Ark.—Little Rock Tract., etc., Co. 
v. Miller, 80 Ark. 245, 96 SW _ 993. 

Cal.—Durkee v. Chino Land, etc., 
Gor W5L Cale 561," 91 YRS 3895 9 Ava= 
kion avaNoble 12 Cal 216; 53) -P. 
Hawk 
Oolo.—U. ‘S.. Fidelity, -ete:, Co. v. 
Newton, 50 Colo. 379, 115 P 897. 

Conn.—Howey  v. oer England 
Nav. Co., 83 Conn. 278, 76 A 469; 
Broughel v. Southern New England 
Tel. Co., 72 Conn. 617, 45 A 435, 49 
LRA 404. 

Ga.—Savannah, etc., R. Co. v. 
Grogan, 117 Ga. 461, 43 SE 701; 
Hayes v. Atlanta, 1 Ga. A. 25, 57 

CLC. ea MCOM LY. 


SE 1087. 

T1l.—Cleveland, 
Stephens, 173 Ill. 430, 51 NE 69 [aff 
C47 Tile Ave 586) > Chicagonete.,.) R:)'Co; 
v. Wedel, 144 Ill. 9, 32 NE 547 [aff 
44 Tl]. A. 215] (damage to land from 
pec iet hae of railroad); North Chi- 


CaAgo Wt Re Co. iv.e Cotton; 140) D1 
486, 29 NE 899 [aff 41 Ill. A. 311]; 
Plaff v. Pacific Express Co., 159 Ill. 


A. 493; Toberman v. Toledo, etc., R. 
Co., 159 Il’. A: 200; &. WU. Masler Co. 
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v. Griffing Florida Orchard Co., 133 
Tl, “A. 163537 Doledo sete. KR. Co... wv. 
Boaz, a Oeults Adi. 

Ind.—Pittsburgh, ete, R. Co. v. 


Knox, 177 Ind. 344, 98 NE 295... Eli- 
jah v. Dowling, 49 Ind. A. 515, 97 
NPE 551; Browning v. Simons, 17 Ind. 
A. 45, 46 NE 86. 

Iowa.—Clark v. Wabash R. Co., 
132 Iowa ‘11, 109 NW 309; Tarpy v. 
Blume, 101 Iowa 469, 70 NW _ 629. 
Compare Watt v. Robbins, 160 Iowa 
587, 142 NW 387 (holding that a re- 
covery of damages for which no 
basis was laid in the petition was 
not sustainable, on appeal, because 
of failure of defendant to object to 
evidence of such damages, on the 
ground that the case had been tried 
as if such damages were in issue, 
where such evidence was competent 
on another issue). 

Ky.—Louisville, ete., Co. 
Culbertson, 158 Ky. 561, 168 SW “esi; 
Chesapeake, ete.” R: Co. v. Stein, 
142 Ky. 515, 134 SW 1169; Stroh v. 
South Covington, Les EY. Co., 78 SW 
1120, 25 KyL 1868. 

Mich.—International Text-Book 
von v. Marvin, 166 Mich. 660, 132 NW 


Miss.—Alabama, ete, R. Co. v. 
Sparks, 71 Miss. 757, LEVS 7268: 

Mo.—Wiseman v. Culver, 121 Mo. 
14, 25 SW 540; Webster v. Kansas 
City, etce., R. Co, 116 Mo. 114; 22 
SW 474; Potter v. Metropolitan St. 
R. Co., 142 Mo. A.°220, 126 SW 209; 
Drake v. Bosworth, 140 Mo. A. 37, 
124 SW 570; Gratiot St. Warehouse 
Cos Ve Missouriwetch "Ry iCos 24 Mo: 
A. 645, 102 SW 11; Caplin’ vi ‘St. 
Louis Transit Co., 114 Mo. A. 256, 89 
SW 338. 

Mont.—Dempster v. Oregon Short 
ine, RCo 3v) Mont. 335.596 Pays 

N. J.—McDermott v. De Meridor 
Com sZeN. denies 80s SaeeAueo OORT ate 
80 N. J ie 675) 1or AY Selig. 

N. Y.—Nilsson v. De Haven, 168 
N. Y. 656.mem, 61 NE 1131 mem [aff 
AV App. MDivae 537.) 6228 NYS 25065 
Smalling v. Jackson, 133 App: Div. 
382, 117 NYS 268; National Contract- 
ing Co. v. Hudson River Water 
Power Co., 118 App. Div. 665, 103 
NYS 641 [rev on other grounds 192 
N. Y. 209, 84 NE 965]; Morison v. 
American Tel., etc., Co., 115 App. Div. 
744, 101 NYS 140; Rowe v. Gerry, 
109 App. Div. 153, 95 NYS 857 (ac- 
tion to enforce mechanic’s lien); 
Nilsson v. De Haven, 47 App. Div. 
537, 62, NYS 1506. Taff 168 No Y. 656 
mem, 61 NE 1131 mem]; Prior v. 
Morton Boarding Stables, 43 App. 
Div. 140; 59) (NYS@ 287-5 Eawestiiv: 
Birkholz, 114 NYS 765; Ascheim’ v. 
Levinsohn, 91 NYS 157. 

Ss. C.—Tant v. Southern R. Co., 87 
S. C. 184, 69 SH 158; Harbert v. At- 
lanita, ete eR. Cons “S.2C:/537,., 59 
SE 644; Ragsdale v. Southern R. Co., 
60S. C. 381, 38 Si 609. 

Tex.—El Paso, ete., R. Co. v. Goff, 
(Civ. A.) 146 SW 573; Gladys City 


Qil, (ete:s; Co. vi Right) of Way Oil 
Co., (Civ. A:) 137 SW 171; Chicago, 
6tC wR Con we Carrolliv36 Tex.) Cive 


A. 359, 81 SW. 1020; Texas, ete, R. 
Col ws McCarty, 29) TexaCiv: A. i616, 
69 SW .229. 

B. C.—Wensky v. Canadian Dev. 
Commas (Bie CIrLo0: 

Necessity for objection as to 
amount of recovery or extent of re- 
lief see infra § 781. 

[a] Damages from change of 
grade of street.—In a proceeding for 
the assessment of damages caused 
by a change of the grade of certain 
streets made in the abolition of 
grade railroad crossings, specifica- 
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recover, if at all, an agreed sum for services or the 
contract price for goods sold, 
tended, on appeal, that he is entitled to recover on 
the quantum meruit or quantum valebat.®° 
the rule has been applied generally in actions on 
contracts,*! and in actions for negligence and other 


it cannot be con- 


And 


tions of the objection to the right 
of a claimant to recover damages, 
not made at the trial, will not be 
considered on appeal. ‘Detroit v. C. 
FLinaaee Co., 141 Mich. 637, 104 NW 

[b] A stipulation of the parties 
that if the trial court should find 
that the contract in dispute was 
valid, and that a notice given by de- 
fendant was insufficient to termi- 
nate it, and that plaintiff was en- 
titled to recover, then judgment 
should be entered for plaintiff, oth- 
erwise for defendant, precludes a 
review on appeal of the question of 


the measure of damages. McCall 
Co. v. Reinhardt, 25 Misc. 770, 56 
NYS 170. 

60. Browning v. Simonds, 17 Ind. 


A. 45, 46 NE 86; Standard Fashion 
Coin wv. (Grant; Wi65> Ne C.= 4538," SiaSiEr 
606; Smith v. Pacific Coal, ete., Co., 
75 Wash. 128, 134 P 675. 

Shifting from express to implied 
contract see supra §§ 620, 626. 

61. U. S—New York, etc., ReiCor 
v.. Hstill, 147° U.S: 591,143 Sct 444, 37 
L. ed. 292 (holding that, in an action 
against a railroad company for dam- 
ages to cattle during transportation, 
where both parties at the trial have 
accepted the value, of the cattle ats 
their ultimate destination as the 
basis upon which the damages are 
to be computed, defendant cannot 
contend, on appeal, that the true 
basis of damages was the value of 
the cattie as they were delivered at 
the terminus of its road). 

Ill.—Plaff v. Pacific Express Co., 
159 Tl. A. 493 [aff 251 TN, 243; 95 
NEI 1089] (action against express 
company by consignee of goods net 
delivered); Toberman  v. Toledo, 
ete, MR. Cos 0159" Til Avs 200) Cactrorn 
against carrier for failure to de- 
liver goods); HE. L. Hasler -Co. v. 
Griffing Florida Orchard Co., 133 
Ill. A. 635 (action against buyer for 
breach of contract). 

Ind.—Pittsburgh, ete, R. Co. v. 
Knox, 177 Ind. 344, 98 NE 295 (ac- 
tion against carrier for delay in de- 
livery). 

Mich.—International 
Co. v. Marvin, 166 Mich. 
NW 437. 

Mo.—Wiseman y. Culver, 
14, 25 SW 540; Gratiot St. 
house Co. v. Missouri, etc., 
124 Mo. A. 545, 102 Sw 11 (action 
against carrier for loss of goods). 

N. J.—Rockwell v. American Law 
Book Cory 82.Nc1F.5ia) 5b 405, 76R AS S343 
81 ee 1134. 

Y.—McCall Co. v. Reinhardt, 
25 ries 770, 56 NYS 170; Hawes v. 
Birkholz, 114 NYS 765 (action 
against real estate agent for de- 
livering contract in violation of in- 
structions); Ascheim vy. Levinsohn 
91 NYS 157 (action on contract of 
employment). 

Tex.—El Paso, etc., R. Co. v. Goff, 
(Civ. A.) 146 SW 578 (action against 
carrier and connecting carriers for 
negligent injury to stock shipped). 

B. C—Wensky v. Canadian Dev. 
Co., 8 B. C. 190 (action against car- 
rier for loss of baggage). 

[a] Stipulation in contract.— 
Where, in an action for breach of 
a contract, the point that a stipula- 
tion in the contract fixed the meas- 
ure of damages was not raised in 
the court below, it is too late to raise 
the point for the first time on ap- 
peal. National Contracting Co. v. 
Hudson River Water Power Co., 118 
App. Div. 665, 103 NYS 641 [rev on 
other grounds 192 N. Y. 209, 84 NE 
965]. 


Text-Book 
660, 132 


121 Mo. 
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torts,®* including actions for personal injuries or 
And the rule applies to the question of 
the right to recover exemplary or punitive dam- 
Where defendant, in an action for breach 
of contract, has conceded at the trial the amount 
of plaintiff’s damage, if he was entitled in law to 
recovery, he cannot, on appeal, claim that plaintiff 
should have been allowed only nominal damages be- 
cause he offered no proof of the damages sustained.®* 
A rule of damages contended for by plaintiff in er- 
ror will not be considered where it was suggested 


death. 


ages.°+ 


{b] Action on indemnity bond.— 
Where a fidelity indemnity bond had 
been renewed, and in an action on 
the bond defendant, neither by plea 
nor objection to the introduction of 
evidence, presented the defense that, 
by lapse of time, it could not be 
held liable for defalcations occurring 
during the original period of the 
bond, it cannot assert such defense 
for the first time on appeal. U. 
Fidelity, etc., Co. v. Newton, 50 Colo. 
Oe eb ee 897. 

[e] Question sufficiently raised 
below.—Where plaintiff contracted 
to construct a sewer for a city with- 
in a certain time, and to pay a cer- 
tain sum as liquidated damages for 
each day of delay in the full com- 
pletion, and, in an action for com- 
pensation, the city claimed on the 
trial the right to deduct a sum as 
liguidated damages for a delay, and 
twice moved to dismiss on that 
ground, and the referee found that 
the contractor had _ substantially 
*completed the work as required, and 
judgment was rendered for him, and 
the city had had full use of the 
sewer during the time of the delay, 
it was held that the question 
whether the city sustained actual 
damages, and whether the agreed 
sum was a penalty, was raised on 


the trial, so as to warrant its con- 
sideration on appeal. McCann v. 
Albany, 158 N. Y. 634, 53 NE 673 


{atf 11 App. Div. 378, 42 NYS 94]. 

62. Ark.—General Fire BExtin- 
guisher Co. v. Beal-Doyle Dry Goods 
Co.; 110 Ark. 49, 160 SW 889. 

Cal.—Durkee v. Chino Land, etce., 
Go," 151 > Cal: 561;) 91) P3839 (action 
for damages by trespassing cattle). 

Ga Ga. 

25, 57 SE 1087 (action by tenant for 
damages due to construction of via- 
duct). 

Ill.—Cleveland, etc. R.  Co.--v. 
Stephens, 173 Ill. 430, 51 NE 69 [aff 
74 Till. A. 586] (action for injury to 
property by fire). 

Ind’—Pittsburgh, ete, R. Co. v. 
Kriox, 177 Ind. 344, 98 NE 295. 

Ky.—Shrout v. Chesapeake, etc., R. 
Co 1b Ky FL £6 25S Wego 7: 

Mo.—Drake v. Bosworth, 140 Mo. 
ACN 77 1240 SW. 65.70 (action against 
city by abutting: owner for dam- 
ages for construction of drain or 
ditch); oa v. Kansas City, 93 
Mo. A. 173. 

N. J.—Rockwell v. 
Book Co., 82 N. J. L. 540, 76 A 334, 
81 A Aes 

N. Y.—Smalling v. Jackson, 133 
App. Div. 382, 117 NYS 268 (action 
for trespass); Morison v. American 
Tel., etc., Co., 115 App. Div. 744, 101 
NYS 140 (action against telegraph 
and telephone company for damages 
for trespass). 

N. C.—Brown v. Virginia-Carolina 
165 N. C. 421, 81 SH 


American Law 


Chemical Co., 
463. 


S. C.—Tant v. Southern R. Co., 87 
S. C. 184, 69 SE 158 (action against 
earrier for refusal to carry a pas- 
senger for a specified fare). 

Ss. 


D.—Klaveness v. Freese, 33 S. 

D. 2638, 145 NW ‘561. 
Tex.—Burton Lumber Corp.  v. 
Houston, 45° Tex. Civ. A. 363, 101 


SW 822 (holding, in an action by an 
owner of property abutting on a 
street against the city and a rail- 
road company for damages caused 
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his favor.® 


eal.®? 


by the construction and maintenance 
by the company under authority 
from the city of a tunnel and ap- 
proaches in the street that, where 
the objection that the benefits to the 
property, which were offset against 
the damages, were not shown to 
have been »neculiar to it was not 
made in the trial court, it could not 
be considered on appeal). 

Va.— Virginia R., etc., Co. v. Fere- 
bee, 115 Va. 289, 78 SE 556. 

[a] Infringement of patent.— 
Where complainant, in a suit for in- 
fringement, has based its claim to 
damages on its loss of profits on 
sales prevented by defendants’ sale 
of infringing articles, but has failed 
to prove that it would have made 
such sales, it cannot change its 
ground in the appellate court and 
recover on the basis of a reasonable 
royalty. McSherry Mfg. Co. v.. Dowa- 
at Mfg. Co., 1638 Fed. 34, 89 CCA 

{b] Action against railroad com- 
pany by abutting owner.—The rule 
applies in actions against a rail- 
road company by an abutting owner. 
Thus in such an action to recover 
damages on account of depreciation 
in plaintiff’s property by reason of 
the raising of defendant’s tracks in 
the street, where the nature of dam- 
age sued for *is doubtful on the 
pleadings, as to being permanent or 
temporary, the parties’ treatment of 
the matter on the trial will not be 


disturbed on appeal. Chesapeake, 
etc., | Coniwe Stein; Pl4200Kiys ::b05; 
134 SW 1169. See also Burton 


Lumber Corp. v. Houston, 45 Tex. 
Civ. A. 363, 101 SW 822 supra this 


note. 

63. Ark.—Little Rock Tract., etc., 
Co. v. Miller, 80 Ark. 245, 96 SW 
993 (holding that, in an action for 
personal injuries, defendant could 
not raise for the first time on appeal 
objections that plaintiff could not 
recover for medical expenses, as a 
recovery of such damages must be 
by an action in the name of her hus- 
band, and that she could not recover 
damages for loss of time and for 
a diminished capacity for working 
and attending to her business). 

Cal.—Ryan v. Oakland Gas, 
Co.,921eCaly An i4 £130. P1693: 

Conn.—Howey v. New England 
Nav. (Co!,) 83>. Conn= 9278, 765 tA\-469 
(holding that, where, in an action 
for personal injuries, defendant did 
not object to plaintiff's claim that 
damages were recoverable according 
to the laws of another state, defend- 
ant could not raise the question for 
decision on appeal). 

Ky.—Stroh yv. South Covington, 


ete; 


ete.,, Rif Co:,. 78 SW 2120, 25. Koya 
1868 (holding that plaintiff, in an 
action for personal injuries, cannot 


ask for a reversal of a judgment in 
her favor because of the inadequacy 
of the damages to compensate her 
for loss of time, where the only spe- 
cial damages alleged in her petition 
was for expenses for medical treat- 
ment, nursing, etc.). 

Mo.—Potter v. Metropolitan St. R. 
Co., 142 Mo. A. 220, 126° SW 209 
(action for death of husband); Cap- 
lin v. St. Louis Transit Co., 114 Mo. 
A. 256, 89 SW 388 (recovery for loss 
of earnings). 

Mont.—Dempster v. Oregon Short 
line sRwCose siaMiont.53835;196" Paty 


only as a ground for the direction of a verdict in 
And an objection that damages are 
too remote cannot be urged for the first time on 


[§ 632] k. Rule as to New Grounds for Sus- 
taining Judgment. There is some authority for the 
view that any reason which is good in itself may be 
urged in the appellate court for the purpose of sus- 
taining a judgment or order, although such reason 
was not presented to the court below.*®® 
the courts which have sanctioned this rule have 


But even 


(personal injuries, 
and suffering). 

S. C.—Harbert v. Atlanta, ete. R. 
Co., 78 S. C. 537, 59 SE 644 (action 
for death). ; 

[a] Recovery under Employers 
Liability Act.—But, where the evi- 
dence in an administrator’s action 
against a railroad company for dam- 
ages resulting to the next of kin by 
the death of a fireman due to defend- 
ant’s alleged negligence showed that 
the train was being run from a point 
in Arkansas to a point in another 
state when the accident occurred, but 
it did not appear whether it was 
following interstate commerce, and 
defendant asked a peremptory in- 
struction that plaintiff was not en- 
titled to recover for pain and suf- 
fering by decedent, it was held that, 
in view of the evidence, the request 
for. a peremptory instruction was 
sufficient to raise on appeal the ques- 
tion of whether plaintiff was en- 
titled to recover for such pain and 
suffering under the Federal Employ- 
ers Liability Act (act of April 22, 1908 
[35 U. S. St. at L. 65 ¢ 149]), making 
common carriers of interstate com- 
merce liable in damages for negli- 
gent injuries resulting in death to 
an employee. St. Louis, ete., R. Co. 
v. Hesterly, 98 Ark. 240, 135 SW 


874 
Avakian v. Noble, 121 Cal. 216, 


continuing pain 


64. 
53 P 559 (holding that, where a case 
has been tried on the theory that 
vindictive damages might be recov- 
ered, an objection that the complaint 
does not warrant such damages can- 
not be made for the first time on 
appeal); Tant v. Southern R. Co., 
87 S. C. 184, 69 SEH 158; Fogle v. 
Southern R. Co., 83.S..C, 200, 65 SH 
206; Harbert v. Atlanta, ete., R. 
Co., 78 Sic C. 537,159 SH 644 (hold- 
ing that, where a complaint alleged 
willful conduct by defendant rail- 
road company causing a death at a 
crossing, and defendant did not de- 
mur thereto, even though a statute 
authorizing punitive damages in such 
a case had not gone into effect at 
the time of the accident, a charge 
authorizing punitive damages, if the 
injury was inflicted willfully or 
recklessly by defendant, was not re- 
versible error, since it was respon- 
sive to the allegation of the com- 
plaint and correct as a general prop- 
osition, and there was no _ oppor- 
tunity to rule on the question in the 
trial court); Jennings y. Edgefield 
Mite) Co. 20S. C.) 418 520 Sh, saa 
Hirabelli v. Daniels, 40 Utah 513, 
1/21 SPS 966: 

65. International Text-Book Co. 
Pe eta his: 166 Mich. 660, 132 NW 

66. McDermott vy. De Meridor Co., 
82 N. J. L. 530, 82 A 900 [aff. 80 N: 
Se SeSeCi Gr AR eed ii, 

67. O’Neill v. New York, etc., R. 
Co., 115, N. Yeu 79, 22.INW e217, Os Toa: 
591 and note. 

68. Clarke v. Huber, 25 Cal. 593; 
Bailey v. O’Fallon, 30 Colo. 418, 70 
P 755; Newcomb v. Clark, 1. Den. 
(CN. Y.) 226 (holding that, where a 
plaintiff is nonsuited and brings er- 
ror, any fact appearing upon the case 
made by him, and constituting an 
unanswerable obstacle to his re- 
covery, may be relied upon to sus- 
tain the judgment, although it was 
not mentioned at the trial). See 


~_ 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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shown a disposition to limit its application.*® 
the prevailing doctrine undoubtedly is that a judg- 
ment or order which was rendered upon one ground 
cannot, in the appellate court, be sustained upon 
another and different ground which was not pre- 
Thus it has been held 
that, where an action was tried on the theory that 
plaintiff was entitled to recover for services ren- 
dered in effecting a lease of certain premises, and 
judgment was rendered in her favor, she cannot, 
on appeal, uphold such judgment .on the theory that 
she was entitled to recover for services rendered 
in attempting to effect the lease; that, where a 
motion for judgment on a counterclaim was denied 
generally, no specific objection having been made 
by plaintiff, the inference is that the decision was 


sented to the court below.’® 


also Williams v. Atchison, etc, R. 
Co., 283 Mo. 666, 1386 SW 304; Ed- 
monston v. Jones, 96 Mo. A. 83, 69 
Sw 741. But compare cases in 
these jurisdictions notes 69-77. 

69. Leigh v. Springfield F. & M. 
Ins: Co., 37 Mo. A. 542 (where the 
court said, in effect, that while it is 
true, as a general rule, that any 
reason may be urged in an appellate 
eourt which is good in itself in sup- 
port of the judgment which is ap- 
pealed from, yet we think that a 
judgment ought not to be affirmed 
upon a technical and doubtful ques- 
tion of pleading which does not ap- 
pear to have been distinctly raised 
at the trial court, when, if it had 
been so raised, it “could easily have 
been obviated by an amendment). 

70. U. S.—Baker v. Kaiser, 126 
Fed. 317, 61 CCA _ 303. 

Ark.—Jobe_ v. Urquhart, 102 Ark. 
470, 143 SW 121, AnnCasi914A 351; 
Whitcomb v. Gans, 90 Ark. 469, 119 
SW 676. 

Colo.—Connell v. El Paso. Gold 
Min., ete., Co., 33 Colo. 30, 78 P 677; 
‘Antlers Park Regent Min. Co. v. 
Cunningham, 29 Colo. 284, 68 P 226. 

Ill.—Braidwood v. Weiller, 89 Ill. 
606; Murphy v. Smith, 112 Ill. A. 
404. 

Ind.—Odlitic Stone Co. v. Ridge, 
169 Ind. 639, 83 NE 246; Diggs v. 
Way, 22 Ind. A. 617, 51 NE 429, 54 
NE 412. 

Iowa.—Mathews v. Cedar Rapids, 
80 Iowa 459, 45 NW 894, 20 AmSR 
436. 

Mass.—Igo v. Boston El. R. Co., 
204 Mass. 197, 90 NE 574; National 
Granite Bank v. Tyndale, 1479 Mass. 

Cent-44 RI Cow ave 


390, 60 NE 927. 

Miss.—Illinois 
Sumrall, 96 Miss. 860, 51 S 545. 

Mo.—Jones v. Pulitzer Pub. Co., 
240 Mo. 200, 144 SW 441; Raming v. 
Metropolitan St. R. Co., 157 Mo. 477, 
57 SW 268; Sands v. Pabst Brewing 
Co." 13: Mom Ay 7413) 111 SW. :593; 
Bridewell  v. Cockrell, 122 Mo. A. 
196, 99 SW 22; Coggshell v. Munger, 
54 Mo. A. 420. 

N. J.—Breintnall v. Sadler, 82 N. 
J. 2405) Sa, AN 819 ibrady. v. North 
Jersey st R. ‘Cox TA INSTT SOLE 413, 
67 A 754; Zeliff v. North Jersey St. 
Ret Co:, 69° N.S. “Wa. “541,55 A 96; 
Fielders v. North Jersey St. R. Co., 
68 N. J. L. 348, 538 A 404, 54 A 822, 
96 AmSR 552, 59 LRA 455 [rev 67 
INGO) eer Os 50 A 533]. 

N. M.—San Marcial Land, ete., Co. 
v. Stapleton, 4 N. M. 33, 12 P 621. 

N. Y.—Svenson v. Svenson, 178 N. 
Y. 54, 70 NE 120 [rev 78 App. Div. 
536, 79 NYS Go ee Valle ve wuone 
Island R. Co. 106 N. Y. 283, 12 NE 
607, 60 AmR 449 (where it was said 
that the judgment of the court be- 
low cannot be affirmed upon a ground 
which is not suggested in the plead- 
ing—the parties must stand or fall 
on the issues in the _ pleadings); 
Stapenhorst v. Wolff, 65 N. Y. 596; 
Isham .v. Davidson, 52 N. Y. 237; 
Bornstein vy. Faden, 149 App. Div. 
37, 133 NYS 608 [aff 208 N. Y. 605 
mem, 102 NE 1099 mem]; Beattys 
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‘APPEAL AND ERROR 
And 


v. Straiton, 142 App. Div. 869, 126 
NYS 848; Uvalde Asphalt Pav. Co. v. 
National Trading Co., 135 App. Div. 
3915 1.20 NYS 1 Young v. Anthony, 
119° App. Div. 612, 104 NYS 87; Bir- 
kett v. Nichols, 98 App. Div. 630 90 
NYS 257 [rev on other grounds 184 
N. Y. 315, 77 NE 374]; Coleman. vy. 
Botsford, 89 App. Div. 104, 85 NYS 
1; Clark v. Manhattan R. Co., 77 
App. Div. 284, 79 NYS 220; United 
Press. v. New York Press Co., 
App. Div. 444, 54 NYS 807 [aff 164 
N. Y. 406, 58 NE 527, 53 LRA 288]; 
Mercer v. Mercer, 73 Hun 192, 25 
NYS 867; Dose v. Hirsch, 65 Misc. 
515, 120 NYS 91; Siegman v. Keeler, 
4 Misc. 528, 24 NYS 821; Beecher v. 
Schuback, 4 Misc. 54, 23 NYS 604. 

N. C.—Smith vy. Atlanta, ete. Air 


Line R. Co., 130 N: -C. 344,42 SH 
a761: [reh’ den 181 N. C.° 616, 42 SH 

N. D.—Johns v. Ruff, 12 N. D. 74, 
95 NW 440. 


Okl.— Queen Ins. Co. vy. Cotney, '25 
Oke 125" 105° Pre5t: 

S. G—Asbill v. Martin, 84 S. C. 
271, 66 SE 297; Austin v. Piedmont 
Mion, Comet Sv Ci 122) 450 She i3s5 
(nonsuit); Hunter v. Bamberg Coun- 
ty, 63 S 149, 41 SE 26. In this 
state it was held that points sustain- 
ing a judgment, such points not be- 
ing raised below, will not be con- 
sidered by the supreme court on ap- 
peal unless notice has been served 
that they will be relied on. Hardin 
v. Clark, 32 C. 480, 11 SE 304. 
But, since the fact that defendant, 
in an action to recover land, has 
held adverse possession for the pe- 
riod of limitations is a question for 
the jury, it cannot be urged by de- 
fendant, on appeal, as an additional 
reason to support the judgment of 
the trial court in his favor, even 
though due notice that he will ask 
the appellate court to sustain the 
judgment below upon that ground 
has been given. Garvin v. Garvin, 
34. S. C. 388, 138 SE 625. 

Tex.—Brotherhood of Railway 
Trainmen v. Dee, 101 Tex. 597, 111 
SW 396 [rev (Civ. A.) 108 SW 492]; 
Blethen y. Bonner, 93 Tex. 141, 53 
SW 1016 [rev (Civ. A.) 52 SW 571]; 
Blackburn v. Chicago, ete., R. Co., 
52 Tex. Civ. A. 443, 115 SW 874. 

Utah.—Church of Jesus Christ of 
Latter-Day Saints v. Oregon Short 
Line R.-Co., 36 Utah 238, 103 P 243, 
140 AmSR 819, 23 LRANS 860. 

Wash.—Huggins Ve Milwaukee 
PS mee Cour LOM Wash. 579, 39° P 
152. 


Wis.—Kath v. Wisconsin Cent. R. 


Co., 121 Wis. 503, 99 NW» 217 

See McGlauflin  v. Wormser, 28 
Mont. 177, 72 P 428. 

71. Brumfield  v. Potter, etc., 
Mfg. Co., 4 Mise. 194, 28 NYS 1025 
[rev 1 Mise. 92, 20 NYS 615]. 

72. Isham v. Davidson, 52 N.Y. 
23: 

73. Coggshall v. Munger, 54 Mo. 
A. 420. 

74, Huggins v. Milwaukee Brew- 


ing Co, 10 Wash. 579, 39 P 152. 
U. 


7S. S.—Baker v. Kaiser, 126 


[3C. J.) 739 


based on the ground that the answer disclosed no 
counterclaim, and the ruling cannot, on appeal, be 
upheld on the ground that the amount of damages 
in the counterclaim was not proven;" that a judg- 
ment of nonsuit cannot, on appeal therefrom, be sus- 
tamed on the ground that plaintiff failed to file a 
reply to affirmative defenses, when no advantage 
was claimed on that ground in the trial court, but 
the specific and only objection made to the intro- 
duction of evidence was that the issues involved 
could only be adjudicated by a court of equity; 
and that an estoppel by a former judgment cannot 
be urged for the first time on appeal as ground for 
sustaining a judgment.’ 
applied in many other eases.” 
which control the making of an order or ruling are 


And the rule has been 
Where the reasons 


Fed. 317, 61 CCA 303 (holding that, 
where the only question contro- 
verted on the trial of an action of 
ejectment was the validity of a 
tax deed under which defendants 
claimed, which was sustained by the 
court, the sufficiency of plaintiff’s 
title, except for such deed, being as- 
sumed, an appellate court would not 
affirm the judgment on the ground, 
‘asserted in that court for the first 
time, that an abstract of title intro- 
duced in evidence by stipulation to 
prove plaintiff’s title failed to show 
that a trustee had power to execute 
one of the deeds through which 
plaintiff claimed, the question being 
one which could have been definitely 
determined if it had been raised in 
the trial court). 

Ark.—Whitcomb v. Gans, 90 Ark. 
469, 119 SW 676 (holding that, on 
appeal, in a proceeding to enforce a 
mechanic’s lien from a judgment 
holding defendant’s property not 
subject to a lien for material fur- 
nished by plaintiff, a contention by 
defendant that the judgment should 
be sustained, ‘because it did not af- 
firmatively appear in the record that 
plaintiff gave notice to defendant in 
accordance with the requirements of 
the statute of his intention to avail 
himself of the benefits of the lien, 
could not be raised, where the ques- 
tion was not raised in the pleadings, 
and the court below did not pass 
on it). 

Miss.—Illinois Cen 
Sumrall, 96 Miss. 860, 5 iy 5465S Chola. 
ing that, where an action for death 
ata railroad crossing was brought 
and tried only on the theory of 
ordinary negligence by the railroad 
company, plaintiff could not claim 
an affirmance of a judgment for her- 
self: because the evidence showed 
willful or wanton negligence). 

Mo.—Woodson v. Metropolitan St. 
R. Co., 224 Mo. 685, 123 SW 820, 30 
LRANS 931, 20 AnnCas 1039 (hold- 
ing that, where plaintiff was not en- 
titled to recover on the theory pre- 
sented at the trial, she could not 
on appeal, sustain a judgment in her 
favor, on a theory not so submitted, 
althoughe the petition was broad 
enough to cover such theory, and, if 
the verdict had been based thereon, 
it might have been sustained). 

N. J.—Fielders v. North Jersey St. 
R.-Co.,2 68 No oJ. Ee 348,°58 AL 404,, 54 
A 822, 96 AmSR 552,°59 LRA 455 
[rev 67 N. J. L. 76, 53°A 533] (Chold- 
ing that, where plaintiff fell while 
alighting from a street car, the im- 
mediate occasion thereof being a de- 
fect in the pavement between the 
rails, and she charged defendant 
with negligence in’ that the car 
stopped at an unsafe place, that the 
conductor negligently directed he+ 
toward her destination, and that de- 
fendant had neglected to repair ths 
pavement, and the case was sub= 
mitted solely on the third grouna. 


‘and a verdict was rendered for plain- 


tiff, the judgment could not be sus- 
tained on the theory that the evi- 
dence would have justified a finding 


740. [30:J.] 


clearly insufficient, 


eourt.*® 


ted to the jury.*® 
[§ 633] 
Intermediate Courts. 


against defendant on either of the 
first two grounds). 

N. Y.—Svenson v. Svenson, 178 N. 
Y. 54,70 NE 120 [rev on other 
grounds 78 App. Div. 536, 79 NYS 
657] (holding that the appellate di- 
vision cannot affirm an unwarranted 
judgment dismissing a complaint, in 
an action to annul a marriage on 
the ground of some supposed col- 
lusion between the parties, where 


no such issue was raised on the 
trial or determined by the trial 
judge): Rathjive| TransitsDevs Co; 


1500, Apps Dive 050,) 135, NY S.229 
(holding that, where a case is sub- 
mitted, without objection or demur- 
rer, upon only two features of negli- 
gence, the appellate court will not 
consider a third feature to uphold 
the verdict); Van Alstine v. Stand- 
ard Light, éte., Co:, 116 App: Div. 
100, 101 NYS 696 (holding that ques- 
tions as to whether defendant’s fail- 
ure to promulgate certain rules for 
the protection of its servants con- 
stituted negligence, not being sub- 
mitted to the jury in the trial of a 
case, could not be considered on ap- 
peal for the purpose of sustaining 
a verdict and judgment for plain- 
tiff); Dose v. Hirsch, 65 Mise. 515, 
120 NYS 91 (holding that, where 
defendant procured dismissal of the 
complaint on the single ground of 
failure of proof of nonpayment, he 
could not, in order to sustain the 
judgment, rely on failure of the rec- 
ord to show plaintiff’s appointment 
as administrator, at least without 
showing that it could not have been 
remedied, had the point been raised 
at the trial): Lawrence v. Lawrence, 
32 Misc. 503, 66 NYS 3938 [rev 31 
Mise. 646, 64 NYS 1113] (holding 
that, on appeal from a judgment in 
an action on a contract void at law, 
the supreme court could not sus- 


tain the judgment on _ equitable 
grounds, when no showing of equi- 
table consideration was made by 


plaintiff in the pleadings or at the 
trial); Brooklyn v. Brooklyn City R. 
o;, 8 AbbPrNS 356 (holding that, 
where, in an action upon a bond, the 
complaint was erroneously dismissed 
on the ground that no breach had 
been proved, the objection that ac- 
tual damages were not proved can- 
not be heard for the first time on 
appeal in support of the judgment 
of dismissal). 

Okl.—Queen Ins. Co. v. Cotney, 25 
Okl. 125, 105 P 651 (holding that, 
where defendants in error procured 
the dismissal of an appeal from pro- 
bate on one ground, they could not 
sustain it in the supreme court on 
another ground, not going to an en- 
tire want of jurisdiction of the trial 
court, especially if.such new ground 
could be cured by amendment). 


it cannot be sustained on the 
ground that the same order or ruling might have 
been made in the exercise of the discretion of the 
Of course, where the evidence, if there 
was any, to establish part of plaintiff’s cause of ac- 
tion was not introduced at the trial, it cannot be 
considered on appeal;"* and a verdict unsupported 
by the evidence cannot be sustained by the assump- 
tion as a fact of a controverted point not submit- 


7. Questions Considered on Appeal from 
The general rule that ques- 
tions not raised in the lower court will not be con- 
sidered on appeal applies where a cause’has been 
brought up for review from an intermediate court 
of appellate jurisdiction to the court of last resort. 
In such ease, as. we shall see in another place, ques- 
tions, other than such as go to the jurisdiction of 
the subject matter, which were neither raised in the 
court of first instance nor assigned for error in the 
intermediate court, will not be considered; nor, with 


APPEAL AND ERROR 


[S$ 632-634 a 


the limitation referred to, will a question which could 
have been, but was not, raised in the intermediate 
court be considered by the court of last resort.’® 

[§ 634] 8. Limitations of and Exceptions to 
- Rule—a. In General. 
tions not raised below will not be considered on ap- 
peal certain exceptions and limitations have been 
recognized in the various jurisdictions. 

Questions which could not be raised. Thus it is 


To the general rule that ques- 


clear that the rule that questions should be raised 


Ss. C.—Hunter v. Bamberg Coun- 
ty, 63 S. C. 149, 41 SE 26 (holding 
that a constitutional objection to a 
statute not raised below cannot be 
considered, on appeal, on a motion 
to sustain the judgment on that ac- 
count). 

Tex.—Brotherhood of Railway 
Trainmen vy. Dee, 101 Tex. 597, 111 
SW _ 396 [rev (Civ. A.) 108 SW 492] 
(holding that a judgment for plain- 
tiff, in an action on a mutual bene- 
fit certificate, was not sustainable on 
the theory that insured had become 
totally disabled before he had been 
expelled from the order for nonpay- 
ment of dues, and that the order had 
thereby become liable for the amount 
of his certificate, where no such 
ground of liability was alleged). 

Utah.—Church of Jesus Christ of 
Latter-Day Saints v. Oregon Short 
Line R. Co., 36 Utah 238, 103 P 2438, 
140 AmSR 819, 23 LRANS 860 (hold- 
ing that where a suit was tried be- 
low as for damages to property with- 
out just compensation, judgment for 
plaintiff could not be sustained on 
the. theory; that the acts © com- 
plained of constituted a private nui- 
sance). 

[a] In mandamus to compel the 
state auditor to audit a claim for in- 
terest alleged to be due from the 
state under a void contract for the 
purchase of land for a convict farm, 
the petitioner cannot, on appeal 
from a judgment awarding the writ, 
in order to sustain the judgment be- 
low, contend that if the agreement 
to pay interest is void the state 
cannot hold the land without having 
paid the full consideration, for it 
would change the theory of the ac- 
tion, that contention not having pean 
raised by the pleadings. Jobe 
Urquhart, 102 Ark. 470, 143 SW 121, 
AnnCasl1914A 351. 

76. Keyes v. Clare, 40 Minn. 84, 
41 NW 453; Leonard y. Green, 30 
Minn. 496, 16 NW 399. 

77. Colorado, etc., R. Co. v. King, 
5d EColos 181,,116 2 142: 


Ras Rich v. Hayes, 99 Me. 51, 58 
79. See infra XVI in 4 C. 
80. Clowry v. Holmes, 338 Tl1l. 


577, 87 NE 303 (holding that, as the 
question of the constitutionality of a 
statute providing that, if a super- 
sedeas be denied on application to 
the appellate court on appeal from 
the Chicago municipal court, the 
judgment should stand affirmed, un- 
less otherwise ordered, could not be 
raised in the municipal court or the 
appellate court, it could be raised 
for the first time in the supreme 
court, and the fact that it came up 
through the appellate court was im- 
material). See also infra § 637. 

a1. . §.—McConnell vy. Dennis, 


at the first opportunity, and that contentions must 
be raised below in order to be available on appeal, 
does not apply where the question did not exist or 
could not be raised below.*° 

Objections which could not have been obviated. 
It has also been held in many cases that, since the 
reason for the rule is to give an opportunity to 
avoid the effect of an objection, the rule is not ap- 
plicable where that could not have been done, even 
though the question had been seasonably raised in 
the court below.*+ 


Of this character are defects 


153 Fed. 547, 82 CCA 501 (defect 
of parties). 

Cal.—Williams v. Pratt, 10 Cal. A. 
625, LOS yi51, 

La.—Glover v. Shute, 26 La. Ann. 


350. 

Rlasscsp later v. Rawson, 1 Metc. 
" Mich.—Fitch y. Manitou County, 
133 Mich. 178, 94 NW 952 (addi- 


tional arguments against constitu- 
tionality of statute). 

Miss.—McLemore vy. Anderson, 92 
Miss. 42, 43 S 878, 47 S 801; Alexan- 
der v. Porter, 88 Miss. 585, 41 S$ 6 
(holding that a judgment by default, 
rendered at the return term on con- 
structive notice against a nonresi- 
dent in an action commenced by at- 
tachment, being void on its face, 
will be reversed, although the inva- 
lidity of the judgment is urged for 
the first time on appeal); Wilson vy. 
Alabama, etc.,, RCo. Ti Miss: W£A- 
28 S 567, 78 AmSR 5438, 52 LRA 357 
(holding that, where plaintiff sued 
for wrongful ejection from defend- 
ant’s train, and the only defense set 
up was justification under a quaran- 
tine order which was void, and at ' 
the trial a verdict was dirécted for 
defendant, although plaintiff had not 
been exposed to infection, and was 
coming from a noninfected point, 
plaintiff could for the first time on 
appeal raise the objection that the 
quarantine order was void, since it 
could not be obviated if raised at the 
trial); Cole v. Coon, 70 Miss. 634, 
12 S 849 (asserting statute curing 
defects in tax sale). 

Mo.—Cable v. Duke, 208 Mo. 557, 
106 SW 643 (jurisdiction); State v. 
Thompson, 149 Mo. 441, 51 SW 98; 
Jenkins v. Morrow, 131 Mo. A. 288, 
109 SW 1051 (jurisdiction); Beall v. 
Graham, 125 Mo. A. 38, 102 SW 636; 
Jones vy. Kansas City, GCC, awk. [Cons 
86 Mo. A. 1384; Wm. S. Merrill Chem- 
ical \Coveve Nickells, 66 Mo. A. 678. 

N. Y.—Matter of Belmont St., 128 
App. Div. 636, 112 NYS 858 (where ~ 
order was irregular and contrary to 
law); Magoun v. Quigley, 115 App. 
Div. 226, 100 NYS 1037 (holding that, 
on appeal from a judgment refusing 
to set aside an executor’s deed as. 
fraudulent at the suit of creditors 
of the decedent, the appellate divi- 
sion must consider whether such an 
action can be maintained at all, al- 
though none of the defendants have 
raised such point); Central Nat. 
Bank v. Seligman, 64 Hun 615, 19 
NYS 362 [rev for ‘other reasons 138 
N. Y. 4385, 34 NE 196]; Brookman v. 
Hamill, 454) (Barb. 209 catteptou Ne we 
554, 3 AmR 731]; Kowing v. Manly, 
2 AbbPrNS 377; Beekman v. Frost, 
18 Johns. 544, 9 AmD 246. In Pal- 
mer v. Lorillard, 16 Johns. 348, it 
was said that the rule is intended 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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apparent of record, questions relating to the juris- 
diction of the court over the subject matter, suffi- 
ciency of a complaint or declaration to state a cause 
of action, and a want of necessary parties.®? 

Adoption of legal principle not suggested below. 
And it is held that a legal principle, although not 
suggested by either party at the trial, should be 
adopted in order to finally dispose of a cause on 
appeal if this impels the speedy enforcement of a 
right, or redress of a wrong, and, as a correct ex- 
position of the law, is appropriate to the facts in- 
volved.®* 

Power of appellate division in New York. In 
New York it is held that the appellate division of 
the supreme court, since it has jurisdiction to review 
questions of law or faet with or without exception, 
has the power to reverse without an exception and 
whether or not the question was raised in the lower 
court..* Such power, however, will be sparingly 
exercised, and only in extreme cases.*° 

Sustaining demurrer or dismissing complaint. If 
a demurrer to a complaint on the ground that it 
does not state facts sufficient to constitute a cause 
of action is sustained, or if a motion to dismiss on 
such ground is granted at the commencement of the 
trial, which amounts to the same thing, the judg- 
ment must be reversed on appeal if, admitting all 
the facts alleged, any cause of action whatever is 
stated, whether specifically called to the attention 
of the lower court or not.®® And where plaintiff 
is nonsuited or the complaint is dismissed at the 
close of his evidence every question which can be 
fairly raised upon the record may be urged on ap- 
peal, the rule that a party cannot change his the- 
ory of action on appeal not applyimg.s* The rule 


that an appellant may not on appeal depart from’ 


his theory in the trial court does not apply to an 
appeal from a judgment dismissing the action on 
sustaining a demurrer to the complaint where the 
question is whether the complaint entitled plaintiff 
to the relief prayed for or to any substantial re- 
lhief.88 


only to apply to objections which 
the party may be deemed to have 


83. 


APPEAL AND ERROR 


Patty v. Salem Flouring Mills 
Co., 53 Or: 350, 96 P 1106, 98. P 521, 


[3.C.5.] Th 


Failure to raise objection by motion for judg- 
ment on the pleadings or by demurrer is not a 
waiver where the judgment rendered is directly op- 
posed to the pleading and admission of the pre- 
vailing party.*® 

Failure to offer proof. The general rule that an 
appellate court will not review an issue at the in- 
stance of a party who has made no offer to sustain 
it by proof is not applicable where the facts on 
which the party relies were embraced in his com- 
plaint or counterclaim, and the court announced 
that he would not be permitted to introduce any 
proof to sustain the same, to which an exception 
was taken.°° 

Questions likely to arise on new trial. In some 
states it is held that, although questions not ruled 
upon in the court below are not properly before the 
appellate court, yet when the case must be re- 
manded for a new trial, and the questions are likely 
to arise again, the court will consider them.° 

Erroneous conclusion of law in pleading. The as- 
sertion by a party in his pleading of an erroneous 
conclusion of law does not estop him or preclude 
the court from giving him the relief to which he is 
entitled on the facts stated.” 

Statement of counsel as to understanding of law. 
And a statement of appellant’s counsel on the trial 
as to his understanding of the law will not estop 
him on appeal from urging that the law is not in 
harmony with that understanding.®? 

Where the parties proceeded on a mutual mistake 
of the law. It has also been held that an erroneous 
judgment may be reversed where the parties pro- 
ceeded:on a mutual mistake of the law, although the 
only ground relied upon in the court below against 
the judgment is not sustained.®* 

New reasons considered. Where questions are 
properly brought before the appellate court, the . 
court’s consideration of them is not limited to the 
reasons urged by counsel in the court below or on 
appeal, and if objections properly arising seem to 
the court to be well taken they will be sustained, 


895, .Williams*v. Pratt, 710. Cals 7A 
G25— LO sere ote 


waived by his silence, and which,/100 P 298. 90, La Rault v. Palmer, 51 Wash: 
when waived, still leave the merits 84. Raible v. Hygienic Ice, etc, |664, 99 P 1036, 21 LRANS. 354, 
of the case to rest with the judg-|Co., 134 App. Div. 705, 119 NYS 138] Where, in summary proceedings to 


recover possession, tenants pleaded 


ment. 

Tex.—Missouri, etc., “Co. aVe 
State, (Civ. A.) 109 owe 867; Mis- 
SOUPI-Y CLcs, Es aCo.. Vv: Williams, 43 
Tex. Civ. A. 549, 96 SW 1087. 

Utah. —Neilson v. San Pete Coun- 
ty, 40 Utah 560, 123 P 334. 

Vt.—Montpelier v. McMahon, 85 
Vt. 275, 81 A 977; Enright v. Ams- 
den, 70 Vt. 188, 40 A 37 (holding 
that an objection that a chattel 
mortgage is not properly executed 
because the oath does not verify 
the validity of the liability may first 
be made on appeal). 

Wash.—Robertson Mortg. ‘Co. - v. 
Thomas, 60 Wash. 514, tit TE OS) 
(want of jurisdiction and objection 
that complaint does not state a cause 
of action); Morrison v. Berlin, 37 
Wash. 600, 79 P 1114. 

Can.—McKelvey v. Le Roi Min. 
Co., 32 Can. S. C. 664; Gray v. Rich- 
ford, 2 Gan, SC. 431. 

C.—Stone v. Rossland Ice, etc., 
Ae 12 B. C. 66, 3 WestLR 55. 

See Armistead v. Armistead, 
(Tenn. Ch. A.) 61 SW 1071. 

See also infra § 637. 

[a] Question necessarily passed 
upon adversely see Pratt v. Nakdi- 


men, 99 Ark. 293, 1388 SW 974, Ann 
Casi913A 872. 
82. See cases in preceding note. 


And see infra §§ 637, 649 et seq, 680, 
708, 711. 


(holding also that a motion for a 
new trial brings before the appel- 
late division, as it does before the 
lower court, the entire case for re- 
view, and that it will reverse and 
grant a new trial when the question 
raised involves the entire contro- 
versy and entirely eliminates the 
liability of defendant, although the 
question was not raised in the court 
below). 

85. Raible v. Hygienic Ice, etc, 
Co., 134 App. Div. 705, 119 NYS 138. 

86. Abbott v. Easton, 195 N. Y. 
372, 88 NE 572 [rev on other grounds 
122 App... Div. 274, 106 NYS.,970] 
(holding that, where plaintiff sought 
to enforce a mechanic’s lien but his 
complaint was insufficient to pre- 
Sent a cause of action for that pur- 
pose, and a motion made at the com- 
mencement of the trial to dismiss 
the complaint as not stating a cause 
of action was sustained, a conten- 
tion by defendant that plaintiff had 
waived his right to claim on appeal 
that the motion was improperly sus- 
tained, in that the complaint was 
sufficient to present a cause of ac- 
tion for goods sold and delivered, 
was not well taken). 

87. Armenti vy. Brooklyn Union 
oN Co., 157 App. Div. 276, 142 NYS 


88. Neilson v. San Pete County, 
40 Utah 560, 123 P 334. 


false representations of the landlord, 
inducing them to make the lease as 
a counterclaim, and at the opening 
of the trial the court erroneously 
held that another suit instituted by 
the tenants against the landlord to 
rescind the lease for fraud consti- 
tuted an election of remedies, bar- 
ring the counterclaim, the tenants’ 
failure to offer formal proof in sup- 
port of the counterclaim did not bar 
their right to review the court’s rul- 
ing-on appeal. Houston Mercantile 
Co. v. Powell, 72 Misc. 358, 130 NYS 


274, 

91. Hillhouse v. Jennings, 60 S. 
C. 392, 38 SH 596, See also Sauers v. 
Giddings, 90 Mich. 50, 51 NW _ 265; 
Carroll v.. United R. Co., 157 Mo. A. 
247, 187 SW 308. 

92. Chatfield v. Simonson, 92 N. 


Vee OO: 

93. Peo. v. Armstrong, 116 App. 
Div. 103, 101 NYS 712 (in proceed- 
ings for mandamus). 

94. Murdock v. Ward, 178 U. S. 
139, 20 SCt 775, 44 L. ed. 1009 (hold- 
ing that a judgment dismissing a 
complaint against an internal rey- 
enue collector to recover the amount 
of a tax alleged to have been unlaw- 
fully exacted may be reversed at the 
cost of plaintiff in error, although 
the only contention on his part was 
that the statute under which the tax 


742 {3:0.'3.] 


even though the reasons urged by counsel in sup- 
port of them must be discarded and sound reasons 
substituted.®® 

New arguments or authorities may be presented 
on appeal, although no new questions can be 
raised.?® 

[§ 635] b. Questions of Public Policy or Public 
Interest. Another exception to the general rule 
that questions not raised in the court below will 
not be considered on appeal is recognized in the 
case of questions of public policy or public inter- 
est.°7 Thus it has been held that when an appeal 
involves a grave question of public policy, covered 
by an exception to the report of the referee, it will 
be considered by the appellate court even though 
not raised by the pleadings or in the court below, 
for the reason that the people are indirectly parties 
and their interests should be looked after even when 
the party who might have objected is silent.°* And 
in a suit in equity to enforce an alleged trust and 
for an accounting, where it appeared to the appel- 
late court that the parties had knowingly engaged 
in a fraudulent joint enterprise for the sale of 
fraudulent mining stock to the public, and that to 
decree an accounting would require an investigation 
of continuous fraudulent transactions and an ascer- 
tainment of the profits derived therefrom, it was 
held that the court would reverse a decree for com- 


was collected was unconstitutional, 
while the court holds that it was | U. 


APPEAL AND ERROR 


33 SCt 125, 57 L. ed. 264; 
S., 222 U. S. 496, 32 SCt 119, 56 L. 


8§ 634-636 


plainant and direct a dismissal of the bill on its 
own motion on the ground of public policy, irre- 
spective of the faet that such question was not 
raised by the pleadings or urged by either party in 
the trial court.°® So, where the case made by a 
plaintiff shows the commission of a erime by de- 
fendant as the cause of the injury complained of, 
the failure of either party to call the attention of 
the trial court to the requirement of a statute for 
criminal process preceding the action will not pre- 
vent. defendant from raising the question for the 
first time on appeal.t And it has been held in a 
number of cases, as we have already seen, that if 
a contract, for the enforcement of which suit is 
brought, is one which, for reasons of public pol- 
icy, is void, the defense is not waived by a failure 
to properly plead or otherwise raise it in the court 
below.’ 

[§ 636] B. Objections and Motions and Rulings 
Thereon—l. Necessity and Sufficiency—a. In Gen- 
eral—(1) Statement of Rule. In accordance with 
the rule that questions not presented in the trial 
court in some appropriate manner will not be con- 
sidered on appeal or error it is a rule of nearly 
universal application that objections must be made 
in the trial court in order to reserve questions for 
review.® 


100 P 594; Rimmer v. Wilson, 42 
Colo. 180, 93 P 1110; Edward Malley 


Huse v. 


constitutional, where it appears that 
the tax was computed at an exces- 
sive amount by reason of an erro- 
neous construction of the law). 

95. Bond v. Wabash, etc., R. Co., 
67 Iowa 712, 25 NW 892; Weather- 
ford Mach., etce., Co. v. Pope, (Tex. 
Civ. A.) 182 -SW 508. 

96. In re Kruger, 130 Cal. 621, 63 
P31; Boomer Dist. Tp. v. French, 
40 Iowa 601; Stone v. Rossland Ice, 
‘ ‘etc., Co., 12 B. C. 66, 3 WestLR 55. 

97. U. S.—Primeau v. Granfield, 
193 Fed. 911, 114 CCA 549 [writ of 
certiorari den 225 U. S. 708 mem, 
32 HSCty 839" mem; 1565: (ed: 1 1267 
mem]. : 

N. Y.—Massachusetts Nat. Bank v. 
Shinn, 163 N. Y. 360, 57 NE 611 [aff 
18 App. Div. 276, 46 NYS 329]. 

N. C.— Beaufort County v. 
Dominion Steamship Co., 
558, 39 SE 18; State v. Wylde, 
N. Cc. 500, 15 SE 5; Merritt Milling 
rie Vv. Finlay, SHON TC. 4b SE 


“R. I—Struthers v. Peckham, 22 
Ry ie 8) 4 bt AY 42° 


Tenn.—Heaton _ v. Dennis, 103 
Tenn. 155, 52 SW 175. 
Tex.-—Fuqua v. Pabst Brewing 


Sei 90 Tex. 298, 38 SW 29, 35 LRA 

{a] Taxation.—Where the act 
levying a tax provides that the cor- 
poration commissioners should as- 
sess the same, and the assessment 
was made by the county commission- 
ers, it was held that the court on 
appeal would take notice of the de- 
fect of its own motion, although the 
question was neither raised by ex- 
ception at the trial nor by motion 
on appeal, as the matter was one of 
public interest. Beaufort County v. 
Old Dominion Steamship Co., 128 N. 
C. 558, 39 SE 18. 

98. Massachusetts Nat. Bank v. 
Shinn, 163 N. Y. 360, 57 NE 611 [aff 
18 App. Div. 276, 46 NYS 329]. 

99. Primeau v. Grandfield, 193 
Fed. 911, 114 CCA 549 [writ of cer- 
tiorari den 225 U. S. 708 mem, 32 
SCt 839 mem, 56 L. ed. 1267 mem]. 

1. Struthers v. Peckham, 22 R. 
I. 8, 45 A 742. 

2. See cases in preceding notes; 
and supra § 593. 

S.—Wood v. A. Wilbert’s 
Sons Shingle, ete; Coy 226 U.'S..-384;, 


ed. 285; Flournoy v. Lastrapes, 131 
U. S. appendix clxi, 25 L. ed. 406; 
Copper River, etc., R. Co. v. Reeder, 
211 Fed. 280, 127 CCA 648;, American 
Car, etc., Co. v. Brinkman, 146 Fed. 
712, 77 CCA 138; Wetzel, etc., R. Co. 
v. Tennis Bras. Co., 145 Fed. 458, 75 
CCA 266, 7 AnnCas 426; Werner Co. 
v. Encyclopaedia Britannica Co., 134 
Fed. 831, 1024, 67 CCA 281; King v. 
pa ae Asylum, 64 Fed. 331, 12 CCA 


Ala.—Champion Vv. Central of 
Georgia R. Co., 165 Ala. BDL. 51 S 
562; Thomas v. State, 150 Ala. 31, 
47, 43 S 371 [quot Cyc]; Birming- 
ham Loan, etce., Co. v. Anniston First 
Nat. Bank, 100 Ala. 249, 13 S 945, 46 
AmSR 45; Freeman y. Swan, 22 Ala. 
106; King’ vy. Robinson,” '5~ Alar" A: 
at SOS TS Tie 

Ariz.—Howard v. Norton-Morgan 
Commercial Co., 11 Ariz. 158, 89 P 
541; Santa Rita Land, ete., Co. v. 
Mercer, 3 Ariz. 181, 73 P 398. 

Ark.—Meddock v. Williams, 91 
Ark. 93, 120 SW 842; Roblin v. Jen- 
kins, 83 Ark. Bie 104 SW 203; Little 
Rock iMacs, etc., Consy- Miller, 80 
Ark. 245, 96 SW 9383; Choctaw, etc., 
RR. Co. v. Craig? 179 Ark? 53; 957 SW 
168; Whaley v. Vannatta, 77 Ark. 
238, 91 SW 191, 7 AnnCas 228 and 
note; Gerstle v. Vandergriff, 72 Ark. 
261, 79 SW %76; Hershy v. Clarks- 
Ville) Ins t:eed' > ATK. 128s 

Cal.—Shaw v. Shaw, 160 Cal. 733, 
Ly P1048" Ino re Rohrer. 1604%Gale 

AnnCasl913A 479; 


Bae etd ore © Onin, 
Breitenbucher v. Oppenheim, 160 
Cale 93," TGP? bbe Ballard’ vee Titus: 
157 Cal. 6737) 110 Pais wasan, wv: 
Lentz, 156 Gal. 6st, SOs: Pio 526 
AnnCas 221; Banister v. Campbelf, 
138 Cal. 455, 71 P 504, 703; Acker- 
man v. Merle, 137 Cal. 157, 69 
982; Alameda Macadamizing Co. v. 
Williams, 70" Cal. 5347 01259P™ 530. 
Mott v. Smith, 16 Cal. 533; Eddy v. 
American Amusement Co. 21 ‘Cal. 
A. 487, 132 P 83; Brady v. Ranch 
Min. ‘Cos "i Cal) HA.) 182, 494: Mipaigine 
Te Pohlmann, 2 Cal. A. 360, 84 P 
oot, 

Colo.—Wolff v. Pomponia, 52 Colo. 
109, 120 P 142; Price v. Immel, 48 
Colo.’ 168, 109 P 941; Guldman v. 
Wilder, 45 Colo. 551, 101 P 759; Mul- 
ford v. Rowland, 45 Colo. 172, 100 P 
603; Keefer v. Amicone, 45 Colo. 110, 


Co. v. Londoner, 41 Colo. 436, 93 P 
488; Mitchell v. Pearson, 34 Colo. 
281, 82 P 447; U. S. Security, etc., 
Co. v. Wolfe, 27 Colo. 218, 60 P 637; 
Jennings v. Colorado Springs First 
Nat. Bank, 13 Colo. 417, 22 P 777, 16 
AmSR 210; Koch vy. Denver, 24 Colo. 
A. 406, 1383 P 1119. 

Conn.—Scott v. Scott, 838 Conn. 
634, 78 A 314, 21 AnnCas 965; Case 
Vv. ‘Clark, 83 Conn. US 350 LO A le * 
Marsh vy. Keating, 78 Conn. 13, 60 
A. 689; Levidow v. Starin, 77 Conn. 
600, 60 A 123; Cooley v. Gillan, 54 
Conn. 80, 6 A .180. 

Fla.—Brevard Naval Stores Co. v. 
Commercial Bank, 64 S 943; Ander- 
son v. Caruthers, 63 Fla. 61, 58'S 
131, AnnCas1913E 753; Hartford F. 
Ins. Co. v. Hollis, 58 Fla. 268, 50 
S 985; Partick v. Kirkland, 53 Fla. 
768, 48 S 969, 125 AmSR 1096, 12 
AnnCas 540; Dunaway v. Ferst, 51 
Fla. 180, 41 S 451; Upchurch v. Mi- 
zell, 50. Fla. 456, 40 S 29; Robinson 
v. Springfield Co., 21 Fla. 303; South- 
orn Li ‘Ins;,/ete.-Cosiy.° Cole; 42 ila: 

Ga.—Edwards v. Boyd Co., 136 Ga. 
733, 72 SE 34; Smith v. West, 134 
Ga. 11, 67 SE 405; Southern Bell 
Tel.; etc., Co; ww: Parker, 119 Ga. 
TAAL AT, SE 194; Harris County v. 
Brady, 115 Ga. 767, 42 SE 71; Parr 
v. Robinson, 88 Ga. 590, 15 SE 329; 
Aycock v. Austin, 87 Ga. 566, 13 
SE 582; Southern R. Co. v. Wright, 
6 Ga. A. 172, 64 SE 703. 

Hawaii.—mWong Hoon Kan y. Lui 
Yan, 16 Hawaii 734. 

Ida.—Nobach v. Scott, 20 Ida. 558, 
119 P 295; Lindstrom v. Hope Lum- 


ber Co., 12 Ida. 714, 88 P 92. 
Tll.—Feld v. Loftis, 240 Ill. 105, 
88 NE 281; Brimson y. Arnold, 236 


Ill. 495, 86 NE 254; Street v. Thomp- 
son, 229 Ill. 613, 82 NE 367 [aff 131 
Ill. A. 546]; Chicago City R. Co. v. 
Carroll, 206 Ill. 318,-68 NE 1087; 
Lanquist v. Chicago, 200 Ill. 69, 65 
NE 681; J. Walter Thompson Co. v. 
Whitehed, 185 Ill. 454, 56 NE 1106, 
76 AmSR 51; Marshall vy. 

Grosse Clothing Co., 184 Ill. 421, 56 
NE 807, 75 AmSR 181 [aff 83 Ill. A. 
338];. Watson v. Le Grand _ Roller 
Skating Rink Co., 177 Ill. 2038, 52 
NE 31% (Johnson Vo -Peo, eet. 
64, 52 NE 308; Chicago, etc., R. Co. 
v. Gillison, 173 Ill. 264, 50 NE 657, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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A motion for a new trial cannot be employed asa | means of bringing up for review any matter to 


CA5AMSR LL latte (2 tlle As 20 cls 
Chamberlin. v. Cary, 169 Ill. 34, 48 
NE 1738; Stitzel v. Miller, 157 Ties 
390 [rev on other grounds 250 Ill. 
72, 95 NE 53, 34 LRANS 1004, Ann 
Casi1912B 412]; Dangerfield v. ‘Hope, 
157 Ill. A. 63; Crandall v. Kraetzer, 
ete., Co., 155 Ill. A. 496; Common- 
wealth Hlectric Co. v. Rooney, 1388 
Ill. A. 275; Fairfield v. Sechrest, 136 
Ill. A. 8; McKean y. Gauthier, 132 Ill. 
A. 376; Garfield v. Vocke, 131 Ill. A. 
528; Van Vlissingen vy. Roth, 121 Ill. 
A. 600; Enright v. Gibson, 119 Ill. A. 
411 [aff 219 Tl) (550; 76 NE 689); 
Traders’ Mut. L. Ins. Co. v. Hum- 
phrey, 109 Ill. A. 246 [aff 207 Ill. 540, 
69 NE 875]; Layman v. Detharding, 
106 Ill. A. 594. 

Ind.—Masterson vy. Southern R. 
Co., 179 Ind. 296, 84 NE 505; In- 
diana Union Tract. Co. v. Jacobs, 
167 Ind. 85, 78 NE 325; Guthrie v. 
Carpenter, 162 Ind. 417, 70 NE 486; 


Consumers’ Paper Co. v. Eyer, 160 
Ind. 424, 66 NE 994; Ashmead v. 
Reynolds, 134 Ind. 139, 33 NE 763, 


389 AmSR 238; Lomax v. Strange, 
14 Ind. 21; Davis v. Smith, 13 Ind. 
564; Houk vy. Crawfordsville Citizens’ 
Nat. Bank, 51 Ind. A. 628, 99 NE 
437; Richey v.’ Cleet, 46 Ind. A. 326, 
92 NE 175; Moore v. State, 43 Ind. 
A. 387, 84 NE 161; Unger v. Mellin- 
ger, 37 Ind. A. 639, 77 NE 814, 117 
AmSR 348; Scott v. Collier, (A.) 77 
NE 666; English v. Randle, 29 Ind. 
A. 681, 65 NE 22; Reynolds v. Pier- 
son, 29 Ind. A. 273, 64 NE 484. 

Ind. T.—Perry v. Cobb, 4 Ind. T. 
717, 76 SW 289; Anderson v. Thomas, 
2 Ind. T. 79, 47 SW 301. 

Iowa.—Bremer, v. Haag, 151 Iowa 


449, 1381 NW 667; Beans v. Denny, 
141 Iowa 52, 117 NW 1091; Scovell 
v. Pfeffer, 139 Iowa 2838, 117 NW 


684; Witt v. Latimer, 139 Iowa 273, 
117 NW 680; Gorham v. Sioux City 
Stock Yards Co., 118. Iowa 749, 92 
NW .698; Welch v. Union Cent. L. 
Ins. Co., 117 Iowa 394, 90 NW 828; 
Clough v. Ide, 107 Towa 669, 78 NW 
697; Hipsley v. Price, 104 Towa 282, 
73 “NW 584; Starry v. Starry, 21 
Towa 254. 

Kan.—Peck v. Merchants’ Trans- 
fer, etc., Co., 85 Kan. 126, 116 P 365; 
Ellison v. Focke, 77 Kan. 859, 94 P 
-805; State v. Baldwin, 36 Kan. 1, 12 
P 318; Brown v. Flower, 9 Kan. A. 
536, 58 P 1015. 

Ky.—Reece v. West, 145 Ky. 331, 
140 SW 543; Smalling v. Shaw, 144 
Ky. 458, 139 SW 779; Broadway, Coal 
Min. Co. v. Southard, 144 Ky. 453, 
139 SW 747; Pennebaker v. Bell City 
Mfg. Co., 130 Ky. 592, 113 SW 829; 
Doerhoefer v. Shewmaker, 123 Ky. 
646, 97 SW 7, 29 KyL 1193; Helton 
v. Com., 29 SW 331, 16 KyL 464; 
Barnes v. Lee, 1 Bibb 526. 

La.—Union Garment Co. v. New- 
burger, 124 La. 820, 50 S 740; Camp 
v. Baldwin-Melville Co., 123 La. 257, 
ARIUS LOZ a otateu Ve, ED>ULthe,. 39 las 
Ann. 341, She} 656; McAlpin v. Jones, 
10 La. Ann. 552. 

Me.—Stone v. Forest City Express 
Co., 105 Me. 237, 74 A 23; Dickey v. 
Maine Tel. Co., 46 Me. 483; Woodman 
v. Skeetup, 35 Me. 464. 

Md.—Carrington v. Thomas C. 
Basshor.,Go., 121.) Md. -71, .88 A 52; 
Werner v. Clark, 108 Md. 627, 71 A 
305, 28 LRANS 94; Anderson v. 
Stewart, 108 Md. 340, 70 A 228; Whit- 
comb v. Mason, 102 Md. 275, 62 A 
749, 4 LRANS 565; Jackson v. Salis- 
bury, 66 Md. 459, 7 A 5638; State v. 
Williams, 5 Md. 82. 

Mass.—Millen v. Williams, 210 
Mass. 516, 96 NE 1103; O’Brien v. 
Shea, 208 Mass. 528, 95 NE 99; Lury 
v. New York, etc., R. Co., 205 Mass. 
540, 91 NE 1018; Corsiglia v. Burn- 
ham, 189 Mass. 347, 75 NE 253; Zinn 
vy. Rice, 161 Mass: 571,. 37 NE) 747; 
Fleming v. Springfield, 154 Mass. 
520, 28 NE 910, 26 AmSR 268; Hor- 
rigan v. Clarksburg, 150 Mass. 218, 
Zz ONE (897, b JURA 609" “Hord™ vy, VU. 
S. Mutual Acc. Relief Co., 148 Mass. 


153, 19 NE 169, 1 LRA 700; Draper 
v. Saxton, 118 Mass. 427; Burlen v. 
Shannon, 115 Mass. 4388; Bickford 
v. Gibbs, 8 Cush. 154; Tebbetts v. 
Pickering, 5 Cush. 88, 51 AmD 48. 
Mich.—Wiers v. Shaw-Walker Co., 
171 Mich. 324, 1837 NW 145; Interna- 
tional Text-Book Co. v. Marvin, 166 
Mich. 660, 1832 NW 4387; Selling v. 
Berger, 161 Mich. 526, 126 NW 702; 
Howland v. Caille, 1538 Mich. 349, 
116 NW 1079; Obenauer v. Solomon, 
151 Mich. 570, 115 NW 696; Dolsen 
v. Phoenix Preferred Acc. Ins. Co., 
151 Mich. 228, 115 NW 50; Moerman 


v. Clark-Rutka-Weaver  Co., 145 
Mich. 540, 108 NW 988; Boehm vy. 
Detroit, 141 Mich. 277, 104 NW 626; 


Place v. Place, 139 Mich. 509, 102 
NW 996; Michigan Sanitarium, etce., 
Assoc. v. Battle Creek, 138 Mich. 

; In re Alexander, 
136 Mich. 518, 99 NW 746; Stoddart 
v. Courtright, 130 Mich. 134, 89 NW 
710; Beck v. Finn, 122 Mich. 21, 80 
NW 785; Broughton v. Jones, 120 
Mich. 462, 79 NW 691; Peo. v. Grant, 
117 Mich. 618, 76: NW 99; Allen v. 
Duffie, 43 Mich. 1, 4 NW 427, 38 
AmR 159. 

Minn.—Watters v. Mankato, -106 
Minn. 161, 118 NW 358; Neff v. 
Lamm, 99 Minn. 115, 108 "NW 849; 
Webb v. Downes, 93 Minn. 457, 101 
NW 966; White v. Western Assur. 
Co., 52 Minn. 352, 54 NW 195; Bab- 
cock v. Sanborn, 3 Minn. 141. 

Miss.—Carrier v. Poulas, 87 Miss. 
595, 40 S 164; Goodwin v. Mitchell, 
88 S 657; Barrow v. Burbridge, 41 
Miss. 622; Wooldridge v. Wilkins, 4 
Miss. 360. 

Mo.—Blanchard v. Dorman, 236 Mo. 
416, 189 SW 395; Dickey v. Porter, 
203. Mo. 1, 101 SW 586;: Coffey v. 
Carthage, 200 Mo. 616, 98 SW 562; 
Howard v. Brown, 197 Mo. 36, 95 
SW 191; Singer Mfg. Co. v. Stephens, 
169 Mo. 1, 68 SW 9038; Hayden v. 
Lauffenburger, 157 Mo. 88, 57 SW 
721; Claflin v. Sylvester, 99 Mo. 276, 
12 SW 508; Shannon v. Abell, 169 
Mo. A. 598, 155 SW 62; Lawler v. 
Vette, 166 Mo. A. 342, 149 SW 48; 
Renfrew v. Goodfellow, 162 Mo. A. 
333, 141 SW 1153; Nelson v. Al- 
port, 154 Mo. A. 293, 134 SW 71; 
Curtis v. Laughlin, 146 Mo. A. 470, 
124 SW 56; Sharp v. Quincy, etc., 
Re iCo: 139 eMon AL 20, Las Wee o Oiae 
Avery v. Tucker, 137 Mo. A. 428, 
118 SW 672; Stark v. Kirkley, 129 
Mo. A. 3538, 108 SW 625; Harrison v. 
South Carthage Min. Co., 106 Mo. A. 
32, 79 SW 1160; Massengale v. Rice, 
94 Mo. A. 430, 68 SW 2338. 

Mont.—Mares vy. Dillon, 30 Mont. 
ADS, lipp ee 963s Ppilipsbure v. Wein- 
stein, 21 Mont. T4635 3h P22. 

Nebr.—Tait v. Reid, 91 Nebr. 235, 
136 NW 39; Shepherdson v. Clopine, 


83 Nebr. 764, 120 NW 420; Anthes 
v: Schroeder, 79 Nebr. 355, 112 NW 
593; Farmers’ Ins. Co. vy. Dobney, 


62 Nebr. 213, 86 NW 1070, 97 AmSR 
624A [ath Uso. Ui Sis S01) 238. Ser 565; 
47 L. ed. 821]; Hyde v. Hyde, 60 
Nebr. 502, 83 NW 673; Griggs v. Le 
Poidevin, 11 Nebr. 385, 9 NW 557; 
Lansing v. Wessell, 5 Nebr. (Unoff.) 
199, 97 NW, 815. 

Nev. —Longabaugh Vv. Virginia 
City, etc, RR. Co. 9) Nev. 271; Clarke 
v. Lyon County, 7 Nev. 75. 

N. H.—Lane vy. Manchester Mills, 


TORN pel il O2neonumeA 11629) OOtedev: 
Grand Trunk) RR. Co 70" N: HH. 620; 
AQ) AS 567: Amoskeag Mfz." Co: v: 


Manchester, 70 N. H. 200, 46 A 470: 
State v. Stevens, NOONE 1a see 

N. J.—McCloud v. Illinois Surety 
Co., 83 N. J. Li. 572, 83 A 908; Thorn- 
TOR, Viel ayomoleeNee de wl 421 OOM AS 
326; Kearns v. Waldron, 76 N. J. L. 
370, 69 A 960; Park Ridge v. Rey- 
NOLS. Wi teeNn wie las 4495 6b “A 990% 
Frisby v. Thomas Jefferson Council 
INOrg LoS Ia OneWemeAs vena INS: elas 
213, 64 A 1053; O’Donnell v. Weiler, 
72 N. J. L. 142, 59 A 1055; Booye v. 
Muth 69 Nw. Lt 9266, (bb A 2875 
Consolidated Tract. Co. v. Behr, 59 


N. J. L. 477, 37 A 142; Garretson v. 
Appleton, .58.N. J.0L: 386, 374A, 150; 
Trent Tile ag y. Ft. Dearborn Nat. 
Bank, 547 Nay Ja lan O99 ee AoA ds 
Boice v. Conover, 63 N. J. Eq. 273, 
53 A 910. 

N. M.—Dunean v. Holder, 15 N. M. 
323, 107 P 685; Gillett v. Chavez, 12 
N. M. 353, 78 P 68; Pearce vy. Al- 
bright, 12 N. M. 202, 76 P 286; Con- 
way v. Carter, 11 N. M. 419, 68 P 
941; Williams vy. Thomas, 3 N. M. 
324, 9 P 356; Crabtree v. Segrist, 3 
N. M. 278, 6 P 202. 

N. Y.—Bertolami v. United Engi- 
neering, vetc., iC, 8 198) IN. Vi, adplica tot: 
NE 267; Statler v. George A. Ray 
Mfg. Co., 195 N. Y. 478, 88 NE 1063 
[rev .125. App. Div. 69,. 109 NYS 
172]; Rooney v. Brogan ‘Constr. Co., 


194 N. Y. 32, 86 NE 814; Dimon vy. 
New York Gent., etc., R. CO sie ke 
Net Ys) 685,766 NE 628; Heimburg vy. 


Manhattan R. Co., 162 N. Y. 352, 56 
NH 899; McCann vy. Albany, 158 N. 
Ver634; 538 NE 673 {aff 11 App. Div. 
878, 42 NYS 94]; Harrison v. Argyle 
Co:, 128 App, Div. (81, 412 NYS" 417; 
Kliger v. Rosenfeld, 120 App. Div. 
396, 105 NYS 214; Groh v. Groh, 80 
App. Div. 85, 80 NYS 438 [rev on 
other grounds 177 N. Y. 8, 68 NE 
992; Werner v. Hearst, 76 App. Diy. 
375, 78 NYS 788 [rev on_ other 
grounds Li Ne eX. 635. 69 NE 2200s 
Coles v. Interurban St. R. Co., 49 
Mise. 246, 97 .NYS--289; Martin v. 
Crossley, "46 Mise. 254, $1 NYS 712; 
Conroy v. Boeck, 45 Mise. 625, 91 
NYS 80; Carmichael v. John Hancock 
Mut. L.. Ins. Co., 45 Misc. 597,590 
NYS 1038. 

N. C.—Sprinkle v. Wellborn, 140 
N.C. 163, 52.SE) 666,111 AmSR 827, 
3 LRANS 174; Kerr. v. Hicks, 133° 
Na GC. 175, .45 SE. 1529;  Wellons= vs 
Jordan, 83 N. C. 371; Williamsor v. 
ogee Creek Canal Co., 78 N. C. 156: 

D.—Hanson v. Franklin, 19 N. 
Ds Ni59, 123 NW 386; Mahon v. Fan- 
sett, 7 ON ND: 104, 115 NW 79. 

Oh.— Geauga Iron Co. v. Street, 
19 Oh. 300; Young v. State, 26 Oh. 
Cir, .Ct. (7475, 752 [citsCyeis 

Okl.—Muskogee Hlectric Tract. Co. 
v. McIntire, 37 Okl. 684, 133 P 213; 
Burnett v. Durant, 28 Okl.-552, 115 
P 273; Kaufman vy. Boismier, 25 Okl. 
252. 105. Py-326"" Coalezate Co--4v- 
Bross, 25 Okl1. 244, 107 PB 425, 138 
AmSR Sib McCarthy v. Bentley, 16 
Okl. 19, 838 P 713; Metz v. Winne, 
15 Okl. 1, 79 P 223; Osborne y. Case, 
11 Okl. 479, CORP, 263; Healy v. Loof- 
bourrow, 2 Oki. 458, "37 BP 823. 

Or.—In re Murray, 56 Ore so, oL0g 
P 19; Cook v." Bortland;, 35. Or. (383, 
b3re 353; Shirley v. Burch, 16 Or. 83, 
LS 351, 8 AmSR. 273. 

Pa.—Foley v. Philadelphia Rapid 
Transit Co., 240. Pa: 169, 87 A 239% 
Reznor Mfg. Col in: Bessemer, ete., 
R. Co., 233 Pa. 369, 82 A 473; Brown 
v. Scott, 51 Pa. 357; Simmonds’ Est., 
19 Pa. 439; Cooper v. Altoona Con- 
crete Constr., etc., Co., 53 Pa. Super. 


141. See also Lytle v. Rupert, 44 
Ree Super. 493. 
R. {£.—Stone v. Langworthy, 20 R. 


I; 602, 40 A’ 832. 

S. G—Holden v. Cantrell, 88 S. C. 
281, 70 SE 815; Jenkins v. Jenkins, 
83. Si" 627537265 USE is bea Mums Urve 
Hair, 80 S. C. 460, 61 SE 968; Cau- 
then v. Cauthen, 79 S. C. 456, 61 SH 
Ei2s) Wx) p, chiandrume, 6o= S 2CuelsGy 
48 SE 47; Lewis v. Hinson, 64 S. C. 
571, 438 SE 15; Fleming v. Fleming, 
33. S. C.°605,"12)sSE. 257," 26: AmSR: 
694; Wilson v. Kelly, 19 S. C. 160. 

S. D.—Gibson vy. Pekarek, 27 S. D. 
423, 131 NW 728; Sobek v. Bidwell, 
24 S. D. 469, 124 NW 431; Edmunds 
v. Inman, 24 8. D. 457, 124 NW 430, 
AnnCasi912A 1085 and note; Borne- 
man v. Chicago, ete., R. Co., 19S, D. 
459, 104 NW 208; Gaines v. White, 
2 S. D. 410, 50 NW 901; Hall v. 
Earrisiy2 1S... sets, 0) INIWs ose 

Tenn.—Campbell vy. Illinois Cent. 
R. Co., 16 Lea 270; Rea v. State, 8 
Lea 356. 
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which objection was not made at the time of its 


oceurrence.* 


An exception without a previous objection, when 
objection is required, is no more available on ap- 
peal than an objection not followed by an exception, 


when an exception is required.® 


Question of jurisdiction only litigated. 
take part 
merely for the purpose of litigating the question 
as to whether the court has acquired jurisdiction 
by the service, they have no standing on appeal to 
attack the validity of the judgment in any other re- 


nonresident defendants 


Tex.—Smith v. Olsen, 92 Tex. 181, 
46 SW 631 [rev (Civ. A.) 44 SW 
874]; Freeman v. McElroy, (Civ. A.) 
149 SW 428; Gibson v. Singer Sew- 
ing Mach. Co., (Civ. A.) 147 SW 285; 
Hawkins y. Western Nat. Bank, (Civ. 
A.) 146 SW 1191; Sharp vy. Johnson, 
(Civ. A.) 127 SW 8387; Schneider v. 
Sehneider, (Civ. A.) 118° SW 78195 
Menard vy. MacDonald, 52 Tex. Civ. 
‘A. 627, 115 SW 68; Ariola v. New- 
many od hex Civ, Ac 6075 sls" Siw) 
157; Cummings v. Masterson, 42 
Tex. Civ. A. 549, 98 SW 500; Kane 
Vomonvolans, t4ily Mex. Civa ALLA 90 
SW 9387; Sanger v. Corsicana Nat. 
[etn oulen (Ophige WE asihe SI eiewe £ |benie, | Se) 
Tex. 565, 91 SW 1083]; Williams v. 
Leon, ete. Land Co., (Civ. A.) 55 
SW 374; O’Connor v. Koch, 9 Tex. 
Civ. A. 586, 29 SW 400. 

Utah.—Hirabelli v. Daniels, 40 
(Omer) alee GLPAT el OGOS — MOA ISoy te aie 
Union Pac: R. Co., 35 Utah 285, 100 
P 390; Peo. v. Peacock, 5 Utah 237, 
TAGE 332: 

Vt.—Hathaway v. National L. Ins: 
Co:;, 48 Vt. 335; Sargeant v. Butts, 
Zl Nes Se 

Viaa.—Union Bank v. Richmond, 94 
Viawy 316, 26 SH) (821: (Bransford) -v. 
Karn, 87 Va. 242, 12 SE 404; Mc- 
Comb v. Donald, 82 Va. 903, 5 SE 
558; Danville Bank v. Waddill, 31 
Gratt. (72 Va.) 469; Sherrard v. Car- 
lisle; -1: Patt. & H. 12: 

Wash.—James v. Brainard-Jack- 
son, 64 Wash. 175, 116 P 633; Macy 
v. Sullivan, 41 Wash. 564, 84 Be 601; 
Grantham v. Gibson, 41 ‘Wash. 125, 
83. P 14,.111 AmSR 10038; 3 LRANS 
447; Hodges V., Price; 38 Wash. als 
80 P 202; Sanders v. Stimson Mill 
Co., 34 Wash. 357, 75 P 974 [rev reh 
32, Wash. 627, 73 P 688]; Blewett v. 
Bash, 22 Wash. 536, 61 P 770; Moran 
Bros: | Conwwe. Northern Pac. R. Co. 19 
Wash.) 266, °53)P 49; dod; Bethel v. 
Robinson, ’4 Wash. 446, 30 P 734. 

W. Va.—Snodgrass v. Copenhaver, 
842 Wa) Va. 174,512 SE.695; Kemble 
v. Herndon, 28 W. Va. 524; Danks v. 
Rodeheaver, 26 W. Va. 274. See also 
Rose v. Brown, 11 W. Va. 122. 

Wis.—Spence v. Milwaukee, 143 
Wissen (ne lcG. INiWeirea se iensten giv. 
Weichman, 135 Wis. 1, 114 NW 499; 
Meyer v. Milwaukee Blectric Tey ete., 
CoOsdG AWASs S836. 93. NW) 165 Hacker 
v. Heiney, 111 Wis. 313, 87 NW 249; 
Jones v. Evans, 28 Wis. 168; Bogert 
v. Phelps, 14 Wis. 88. 

Wyo.—Lellman v. Mills, 15 Wyo. 
149, 87 P 985; Sherlock v. Leighton, 
9 Wyo. 297, 63 P 580, 934. 

Can——Ree w.mekoimert30) Cany iS: 
C. 36; Brown v. Hdmonton, 23 Can. 
S. C. 308; Schwersenski v. Vineberg, 
19 Can. S. @) 2433" Buckley. vo Fill- 
more, 8 DomLR 526; Ferguson v. 
Swedish Canadian Lumber Co. 2 
DomLR 557, 10 HastLR 386. 

Man.—MeNichol_ v. Winnipeg, 22 
Man. 305, 4 DomLR 379, 21 WestLR 
35 iM Armit ve Eudson’s PBayaCoz 
Man. 529. 

N. S.—Fultz v. McNeil, 38 N. S. 
506. 


R. Co., 24 Ont. A. 263: arent v. 


2 
o 


Love, 16 Ont. 170; Reg. v. Ramsay, 
11 Ont. 210. 

See also supra § 580; infra § 645, 
et seq. 


Effect of appearance as waiver of 


APPEAL AND ERROR 


spect.® 
[9 637] 
Rule. 


Where 
in the trial 


to object in the 


objections see Appearances [3 Cyc 
1514 et seq]. 

Effect of a failure to raise objec- 
tions in particular actions and pro- 
ceedings see the particular titles in 
this work: Abatement and Revival; 
Costs; Courts; Damages; Dismissal 
and Nonsuit; Executors and Admin- 
istrators; Infants; Injunctions; In- 
sane Persons; Judges; Judgments; 
Juries; New ‘Trial; Removal of 
Causes; Taxation; Trial;  Wenuwe; 
Wills. 

[a] Objection on second appeal.— 
Where a judgment is reversed and 
the cause remanded for further pro- 
ceeding, and no motion for judgment 
is made in the lower court, it is too 
late to object on a second appeal that 
the court, instead of entering judg- 
ment on the mandate, allowed amend- 
ed pleadings to be filed and proceed- 
ed to a new trial of the action. Hays 
City First Nat. Bank v. Edwards, 84 
Kan. 495)! £15) PY las: 

[b] An objection that a submis- 
sion to arbitration has not been made 
a rule of court will be considered 
waived and not open to consideration 
on appeal where the parties have ap- 
peared before the court below and 
submitted a motion to set aside the 
award of an arbitrator without rais- 
ing such question. McNichol v. Win- 
nipeg, 22 Man. 305, a DomLER 379, 21 
WestLR 351. 

4 Bradley v. Bradior: 123 Md. 506, 
91 A 685; Whitcomb v. Mason, 102 
Md. 275, 62 A 749, 4 LRANS 565. 

5. Monroe v. United R. Co., 154 
Mo. A. 39, 1833 SW 645; Edmunds v. 
Inman, 24 'S. D: 457, (124 Nw 430; 
AnnCasi1912A 1035. See also infra § 
730. 

6. Fowler v. Jenks, 90 Minn. 74, 
95 NW 887, 96 NW 914. 

7 Un Si Bennettn vs Butterworth, 
11 How. 669, 13 L. ed. 859; Garland v. 
Davis, 4 How. ies, Ith Ly, ed. 907; 
Guaranty Trust Co. v. Koehler, 195 
Fed. 669, 115 CCA 475; Webb v. Re- 
public Nat. Bank, 146 Fed. 717, 77 
CGA 14340Cy (CeVart (Cor ve Century: 
Sav. Bank, 141 Fed. 369, 72 CCA 671; 
Hooven, ete., Co. v. Featherstone, 111 
Fed. 81, 49 CCA 229; Guarantee Co. 
of North America vy. Mechanics’ Sav. 
Bank, etc., Co., 100 Fed. 559, 40 CCA 
542 .[rev on other grounds 183 U. S. 
402, 22 SCt 124, 46 L. ed. 253]; Ken- 
tucky L., etc., Ins. Co. v. Hamilton, 
6s sed: 93; 11 CCA 42; 

Ariz.—Sandoval v. Randolph, 11 
Ariz, StL, 95 119" Pati 222 50.4S. 161s 
32 SCt 48, 56 L. ed. 142]. 

Cal.— Fuller v. Ferguson, 26 Cal. 

44 Conn. 


546. « 
Faun anne v. Zaleski, 
120. 

Dak.—Dole v. Burleigh, 1 Dak. 227, 
46 NW 692. 

D. C.—Welch v. Lynch, 30 App. 122. 

Fla.—Metcalf Co. v. Martin, 54 Fla. 
531, 45 S 468, 127 AmSR 149; Florida 
Packing, ete., Co. v. Carney, 49 Fla. 
293, 38 S 602, 111 AmSR 95. 

Ga.—Epping v. Columbus, 117 Ga. 
263, 43 SE 803; MacKenzie vy. Jack- 
son, 82 Ga. 80, 8 SE 77. 

Ill.—Peo. v. Dragstran, 100 Ill. 286; 
Curtis v. Marrs, 29 Ill. 508; Gillespie 
vi Smith, 29 ‘Ill. 4738, 81 Am®D) 328: 
Whalen vy. Muma, 94 Tll. A. 488. And 
see Schafer v. Gerbers, 234 Ill. 468, 
84 NE 1064, 


ee, 
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(2) Limitations of and Exceptions to 
An exception to the general rule that an ap- 
pellate court will not consider objections first raised 
on appeal exists in the case of errors which are 
apparent on the face of the record, and which are 
either fundamental in their character or determine 
a question on which the ease depends, so that the 
objection, if made, could not have been obviated. 
Such errors may be considered by the court, al- 
though not objected to below.? 


Nor will a failure 
court below preclude a review on 

Ind.—Dronillard v. Whistler, 29 
Ind, 552; Willets v. Ridgway, 9 Ind. 


367. 
Ky.—Pauer vy. Simon, 6 Bush 514. 


La.—Ashbey v. Ashbey, 41 La. 
Ann, 138, 5 S 546; Zollicoffer vw. 
pees 3 Rob: 236; Orso vy. Orso, 11 
a. 61 


Md.—Mundell v. Hugh, 2 Gill & J. 
193, decided prior to the passage of 
ACEMGESZio iver Halk. 

Mass.—Bond v. Bond, 7 Allen 1. 

Minn.—Nelson y. Central Land Co., 
385 Minn. 408, 29 NW 121; Jordan v. 
Humphrey, 31 Minn. 495, 18 NW 450. 


Miss.—Bryant v. State, 65 Miss. 
ak 4S 3438. 
Mo.—Wilson vy. Darrow, 223 Mo. 


520, 122 SW 1077; Pullis v. Somer- 
ville, 218 Mo. 624, 117 SW 736; State 
v. Thompson, 149 Mo. 441, 51 Sw 98; 
Lilly v. Menke, 126 Mo. 190, 28 SW 
643, 994; State v. Hoyt, 123 Mo. 348, 
27 SW 382; Peltz v. Hichele, 62 Mo. 
171; Jones v.*Tuller,. 38 Mo. 363; Ma- 
ginn v. Schmick, 127 Mo. A. 411, 105 
SW 666; Walton v.,.Catron, 125 Mo. 
A. 501, 102 SW 1058; Beall v. Graham, 
125° Mo. A. 38, 102 SW 6365 Cape 
Girardeau, ete., R. Co. v. Wingerter, 
124 Mo. A. 426, 101 SW 1113; Jones 
v. Kansas City, ete, R. Co., 86 Mo. 
A. 134; Wm. S. Merrill Chemical Co. 
v. Nickells, 66 Mo. A. 678; Swaggard 
Vv. Hancock, 25 Mo. A. 596; Mumma 
v. Staudte, 24 Mo. A. 473 

Mont. —Stephens v. Conley, 48 
Mont. 352, 138 P 189; Hickey v. 
Breen, 40 Mont. 368, 106 P 881, 20 
AnnCas 429. 

43 DOE —Flannery v. Anderson, 4 Nev. 


N. Y.—Peo. v. Bradner, 107 N. Y.- 
1, 183 NE 87; Matter of Thieriot, 117 
App. Div. 686, 102 NYS 952 [mod 1838. 
N. Y. 589 mem, 81 NE 1177 mem]; 
Pepper v. Haight, 20 Barb. 429; San- 
ford v. Granger, 12 Barb. 392; In- 
graham v. Baldwin, 12 Barb. 9 [aff 9 
N. Y. 45]; Beekman vy. Frost, 18 
Johns. 544, 9 AmD 246; Palmer v. 
Tomar i6 Johns. 348, 

C.—Ravenal v. Ingram, 131 N. 
(Gs B49. 42 SE 967; Burton v. Wilming- 
ton, ete., Ee Coy "84 INE OS 912; 

Okl.—Kelloge v. Comanche School 
Dist.’ No. 10, 13) OKI, 285, 74-P 110! 

Pa.—Gregg Tp. v. Jamison, 55 Pa. 
468; Maher v. Ashmead, 30 Pa. 344, 
72 AmD 708. 

S. C.—Seaboard Air Line R. Co. Vv. 
Mewlett, (94 iSon Chara Son 7 se Seer 
Southern RCO ve Beaudrot, 63 S. on 
266, 41 SE 299. 

S. D.—Thompson vy. Roberts, 16 S. 
D. 403, 92 NW 1079. 

Tex.—Hollingsworth v. ‘Holshous- 
en, 17 Tex. 41; Rapid Transit R. Co. 
Voy SLrongey i(Cive peAl) OS Sivesoe: 
Brotherhood of Railroad Trainmen v. 
Roberts, 48 Tex. Civ. A. 325, 107 SW 
626; Missouri, EtG pbs ICOM Vee States 
(Civ. A.) 97 Sw 720; Hahl v. Kellogg, 
42 Tex. Civ. A. 636, 640, 94 SW 389 
[cit Cyc]; Worley v. Smith, 26 Tex. 
Cie eae 270, 63 SW 903; Harmon Be 
Callahan, (Civ. A.) 35 SW 705. But 
see Ragsdale v. Robinson, 48 Tex. 
379 (where it was held that objec- 
tions to an instrument offered in evi- 
dence, not made in the court below, 
will not be considered on appeal, 
even though the original paper is 
sent up and the objections are appar- 
ent on its face). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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appeal where there was no reasonable opportunity 
It has also been held that the rule is 
not an absolute one, and that it will not be appled 
where it would, under the cireumstances of the 
case, result in injustice;® that, although the neces- 
sary objections were not made or exceptions pre- 
served to the rulings of the trial court ‘claimed to 
be erroneous, or to the findings of fact, the court, 
in order to dispose of the case on its 
merits, may proceed on the assumption that the 
questions of fact are before it for decision;1° 
that in some cases the want of a proper objection 
may be waived and that the rule need not be in- 
voked by the supreme court of its own motion, 
where respondent does not object to the considera- 


to object.® 


on appeal, 


tion of a question for want of an 
W. Va.—Haymond vy. Murphy, 65 
W. Va. 616, 64 SE 855, 
Wis.—Wood v. Hustis, 17 Wis. 416. 


See Armistead v. Armistead, (Tenn. | 


Ch. A.) 61 SW 1071; La Rault v. 
Palmer, 51 Wash. 664, 99 P 10386, 21 
LRANS 354. 

See also supra § 634. 

Application of this exception in 
particular matters or proceedings see 
infra § 645 et seq. 

{a] By an error “apparent upon 
the face of the record” is meant ‘a 
prominent error, either fundamental 
in character or one determining a 
quéstion upon which the very right 
of the case depends.” Wilson v. 
Johnson, 94 Tex. 272, 276, 60 SW 242; 
Hahl v. Kellogg, 42 Tex. Civ. A. 636, 
94 SW 389. 

[b] Thus the sufficiency of the 
pleadings to warrant a judgment 
may be passed on in the appellate 
court, although the question was not 
raised in the lower court. Kentucky 
L., etc., Ins. Co. v. Hamilton, 63 Fed. 
93, 11 CCA 42; Maher v. Ashmead, 
30 Pa. 344, 72 AmD 708; Harmon v. 
Callahan, (Tex. Civ. A.) 35 SW 705. 
See also Danley v. Hibbard, 123 Ill. 
A. 666 (right preserved by motion 
in arrest of judgment). And see in- 
fra §§ 708, 776 

[c] Decision not supported by 
findings.—And it has been held that 
the question whether the decision of 
the trial court is supported by its 
findings may be raised for the first 
time on appeal. Guaranty Trust Co. 
v. Koehler, 195 Fed. 669, 115 CCA 
475; Webb v. Republic Nat. Bank, 
IAG eWeds FL, wii CCA S143: Hooven; 
ete., Co. v. Featherstone, 111 Fed. 81, 
49 CCA 229; Nelson v. Central Land 
Go.;, 3'5'( Minn. 408; 29 INW (121: See 
also infra § 766. 

{d] Failure to make findings on 
material issues—And where, in a 
suit on a note, defendant pleaded 
want of consideration and a counter- 
claim, and the record showed a trial 
by the court and a finding of judg- 
ment for defendant on the counter- 
claim, but it was silent as to the 
plea of want of consideration, it was 
held that the omission of a finding 
on that issue was error requiring a 
reversal, although the objection was 
not made in the trial court. Dole v. 
Rurleigh, 1 Dak. 227, 46 NW 692. See 
infra § 766. 

[e] Claim against estate.—Where 
_a claim was allowed against an es- 
tate, and upon the face of the record 
proper it is apparent that it was not 
allowable, objection can be taken at 
any stage of the case, whether or 


not a motion in arrest or for a new. 


trial was filed below. Beall v. 
Graham, 125 Mo, A. 38, 102 SW 636. 


8. Clowry v. Holmes, 238 Ill. 577, 


87 NE 303 (constitutionality of stat- | 


ute); Thompson vy. Campbell, 43 Nebr. 
556, 61 NW 725 (holding that, where 
a petition was filed in the ‘district 
court in a cause appealed from the 
county court, it was erroneous to 
overrule a demurrer to such petition 
for the sole reason that the question 


}non, 14 S. C. 542 
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connection.** 
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action or ruling 


objection in the 


presented by the demurrer had not 
been urged or relied upon in the in- 
ferior court); In re Plattsburgh Tax- 
payers, 157 N. Y. 78, 51 NE 512 [rev 
27 App. Div. 353, 50 NYS 356] (hold- 
ing that, where the first opportunity 
a party had to object to costs was 
when the order therefor was served 
on him, and he made his objection by 
appeal, he did not waive his right to 
question their allowance); Ruckman 
v. Ormond, 42 Or. 209, 70 P 707 (hold- 
ing that a motion for a new trial for 
prejudicial cause occurring after the 
ease had been submitted, which the 
defeated party by the exercise of 
reasonable diligence could not have 
foreseen, will be reviewed on appeal, 
although no motion for judgment or 
nonsuit was made during the trial). 
See supra § 634. 

[a] Want of diligence.—This ex- 
ception to the general rule does not 
apply of course where appellant 
could have objected if he had exer- 
cised reasonable diligence. Lindstrom 
v. Hope Lumber Co., 12 Ida. 714, 88 
P 92; Cowan v. Brett, 43 Tex. Civ. A. 
569, 97 SW 330. 

[b] Failure of guardian ad litem 
to object as affecting rights of infant. 
—In proceedings to foreclose a trust 
deed ihe failure of the guardian ad 
litem to object to the allowance of 
improper items cannot prejudice the 
rights of the minor so as to pre- 
vent him from objecting on appeal. 
Buszin v. Martinowicz, 178 Ill. A. 
Brgy: i 

9. Woolsey v. Canadian Northern 
R. Co., 11 OntWR 1030; Brenner v. 
Toronto R. Co., 10 OntWR 547. 

[a] Statutory rule that objections 
to evidence not made below will not 
be considered on appeal not applied 
in all cases see Lowe v. Whitridge, 
105 Md. 183, 65 A 926. 

10. Great Plains Water Co. v. La- 
mar Canal Co., 31, Colo. "96; 71 P 1119. 

11. Ross v. Saylor, 39 Mont. 559, 
104 P 864; Summerson vy. Hicks, 142 
Pa, 344, 21 A 875; Thompson v. Bran- 


[a] Contra.—Cooley v. Gillan, 54 
Conn. 80, 81, 6 A 180 (where statute 
expressly prohibits consideration of 
errors unless it expressly appears on 
the record that the questions made 
were distinctly raised at the trial 
and decided adversely by the court); 
Lagrange County v. Newman, 35 Ind. 
10; Levy v. Taylor, 24 Md. 282; Hd- 
munds v. Inman, 24 §. D. 457, 124! 
NW 430, AnnCas1912A 1035 and note. | 
And see supra § 583; infra § 644. 

12. Stewart v. Grand Rapids, etc., 
R. Co., 147 Mich: 48, 110 NW 126; 
Cudd v. Calvert, 54 S. C. 457, 32 SH 


503. | 
13. See supra §§ 634, 635. | 
14. acco Co. 

v. Werckmeister, 207 U. S. 284, 28) 


Sct 72, 52 L. ed. 208, 12 AnnCas 595 | 
{aff 146 Fed. 375, 76 "CCA 647]; Cop: | 
per River, etc., R. Co. v. Reeder, 211 | 
Fed. 280, 127 CCA 648; St. Louis, etc., 
R. Co. v. Duke, 192 Fed. 306, 112 CCA 
564; Chicago Terminal Transfer R. 
Co. v. Stone, 118 Fed. 19, 55 CCA 187; | 


jection must be a timely one. 
be made during the trial and in time to allow the 
alleged error to be avoided or corrected, and there- 
fore, as a rule, it must be made at the time of the 


earliest opportunity thereafter." 
passed on by the trial court cannot afterward be 
raised for the purpose of review, on appeal, by an 


[3C.5.] 745 


trial court;1? and that consideration of a question 
of law on appeal is not be precluded on the 
ground that it was not presented to the trial court 
unless the record 
tion was not presented.'? 
exceptions to the rule have been stated in another | 


affirmatively shows that the ques- 
Other limitations of and 


(3) Time of Making Objection. The ob- 


It must ordinarily 


to which it is directed or at the 
A question not 


Chester v. Curtis, 5 F. Cas. No. 2661, 
1 Blatchf. 499. 
Ala.—Hamner v. Freeman, 181 Ala. 


109, 61 S 106; Joseph v. Hoffman, 
173 Ala. 568, 56 S 216, 38 LRANS 
924, AnnCasi914A 718; Alabama 
Steel, etc., Co. v. Sells, 168 Ala. 547, 
52 S 921; Louisville, etc., R. Co. v. 
Mason, 10 Ala. A. 2638, 64 S 154; 
Charlie’s Transfer Co. v. Leedy, 9 
Ala. A. 652, 64 6S 205; Adams Ne 


peed Re Cos eo Ada: ‘A. 201, 62 S 
4 

Ariz.—Wores v. Preston, 4 Ariz. 92, 
lagen Oeil 

Ark.—Choctaw, ete., R. Co. v. Craig, 
79 Ark. 53, 95 SW 168. 
Colo.—Portland Gold Min. Co. v. 
O’Hara, 45 Colo. 416, 101 P 773; La- 
pele v. Gregory, 9 Golo. A. 292, Al EE 
mi 

Fla.—Patrick v. Kirkland, 53 Fla. 


168, 438 S 969, 125° AmSR 1096, 12 
AnnCas 540. 
Ga.—Cooper v. Chamblee, 114 Ga. 


116, 39 SE 917; Thompson y. Water- 
man, 100 Ga. 586, 28 SE 286; Howard 
Vou blowards..99 Gay 298e25) SE) ooo 
Carhart v. Wynn, 22 Ga. 24; Harri- 
son v. Young, 9 Ga. 359. 

Tll.— Winslow v. Newlan, 45 M11. 
145; Linnberg v. Rock Island, 157 
Ill, A. 527; American Ins, Co. Vv; 
Walston, bibl Gini, Ae 133; People’s 
Casualty Claim Adjustment Cope 
Darrow, 70 Tl. A.-22 [aff_172 Ill. 62; 
49 SEH 1005]; Mitchel v. Upton Mfg. 
Co., 19 Ill. A. 649. 

Ind.—Stanley v. Holliday, 130 Ind. 
464, 30 NE 634; Harvey v. State, 40 
Ind. 516; Preston v. Sandford, 21 Ind. 
156; Crabs v. Mickle, 5 Ind. 145; 
Cauthorn v. Bierhaus, 44 Ind. A. 362, 
88 NE 314; Pape v. Ferguson, 28 Ind. 
A. 298, 62 NE 712. 

Kan.—Hilt v. Griffin, 77 Kan. ote 
90 P 808; Atchison, etc., ne 
Stanford, 12 Kan. 354, 15 AmR “362: 


Boyt v. Carpenter, 6 Kan. A, 805, 51 
TE : 
Ky.—Weber v. Lape, 145 Ky. 769, 


141 SW 67; Doerhoefer v. Shewmak- 
eh Rs Ky. 646, 97 SW 7, 29 KyL 
aby 

Md.—Rosenkovitz v. United R,, 
etc., Co., 108 Md. 306, 70 A 108. 


Mass. — Bonnemort vy. Gill, 165 
Mass. 493, 43 NE 299. 
Minn.—Minneapolis, ete., Electric 


Tract. Co. v. Enggren, 111 Minn. 373, 
127 NW 391. 

Miss.—Wagner vy. Ellis, 85 Miss. 
422, 37 S 959. 


5 AO, 44 SW 1053; State v. ‘Duncan, 116 


Mo. 288, 22 SW 699; Nall v. Wabash, 
etc., R. Co., 97 Mo. 68, 10 SW. 610; 
State v. Peak, 85 Mo. 190; Maxwell 
v. Hannibal, ete., R: Co., 85°Mo. 95; 
Peperkorn y. St. Louis Transfer R. 
Coley 17145 Mor, Aviv 09.4 154 SW SoOs 
Strauss v. Metropolitan St. -R. Co., 
166 Mo. A. 1538, 148 SW 209; Hatch v, 
Bayless, 164 ‘Mo. A. 216, 146. SW 
839; Fenn v. Reber, 153 Mo. A. 219, 
132 SW 627; Wills v. Atchison, ete., 
RE Co 138sMon As /625; £4385 Swi 7133 
Wall v. Continental Casualty Co., 111 
Mo. A. 504, 86 SW 491; Green v. 
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objection made on a motion or argument for a new 


trial or rehearing. 


__[§ 639] (4) Specific Objection; Stating Grounds. 
When an objection is made, the trial court and op- 
posing counsel are entitled to know the ground on 
which it is based, so that the court may make its 
' ruling understandingly, and so that the objection 
may be obviated, if possible; and therefore, as a 


Supreme Lodge Nat. Reserve Assoc., 
79 Mo. A. 179; Frankenthal v. Guard- 
ian Assur. Co., 76 Mo. A. 15. 


Mont.—Giovanetti v. Schab, 41 
Mont. 297, 109 P 141. 
Nebr.—Yankton, eta, R. Co. v. 


State, 49 Nebr. 272, 68 NW 487; Rog- 
genkamp v. Hargreaves, 39 Nebr. 
540, 58 NW 162; McCormick v. Laugh- 


ran, 16 Nebr. 87, 20 NW 107; Clark 
v. Folkers, 1 Nebr. (Unoff.) 96, 95 
NW 328 


N. M.—Duncan vy. Holder, 15 N. M. 
a 107 P 685. 

Y.—Cattano v. Metropolitan St. 
R. “Son 173 N. Y. 565, 66 NE 563 [aff 
67 App. Div. 615, 73 NYS 1131]; 
Ramson v. Metropolitan Stag. Cos 
18 App. Div, 101, 79 NYS1588 > Patt 
177 NY 578 mem, 69 NE 1129 mem]. 

N. C.—Rich v. Morisey, 149 N. C. 
37-47, 62 SE 762; Beaman v. Ward, 
132 N. Cc. 68, 43 SE 545. 

Okl.—Davis v. Gray, 39 Okl. 386, 
134 P 1100; Kaufman vy. Boismier, 25 
Ok1..252, 105 .P 326. 

Pa.—Puritan Coal Min. Co. v. 
Pennsylvania R. Co., 237 Pa. 420, 85 
A 426, AnnCasi1914B 37; Johnson v. 
Capital F. Ins. Co., 218 Pa. 421, 67 A 
748; Danley v. Danley, 179 Pa. 170, 
86 A 225; Lampster Tp. Road, 35 Pa. 
Super. 

R. i—Cataract, City Milling Co. v. 
ety 69 A 60 

ey aro v. Atlantic Coast 
Line R. Co, 68 S.C... 462, 41 SH 517. 

Tex._Southern Kansas R. Co. vy. 
Crutchfield, (Civ. A.) 165 SW _ 551; 
Sullivan v. State, (Civ. A.) 164 SW 
1120; Jackson v. Nona Mills Co., (Civ. 
A.) 128 SW 928; American Freehold 
Iuand Mortg. Co. v. Brown, 54 Tex. 
Civ. A. 448, 118 SW 1106; Houston, 
etc., R. Co. v. Roach, 52 Tex. Civ. A. 
95, 114 SW 418; Goldstein v. Sush- 
oltz, 46 Tex. Civ. A. 582, 105 SW 
219; Missouri, etc., R. Co. v. Nesbit, 
43 Tex. Civ. A. 630, 97 SW 825; ‘Alt- 
gelt v. Alamo Nat. Bank, (Civ. A.) 
19 SW 582 [rev on other grounds 98 
Tex. 252,83 SW 6]; Bialek v. Rich- 
mond, (Civ. A.) 51 SW 47. 

Va.—Charlottesville v. Failes, 103 
Va. 58, 48 SE 511 (under statute); 
Price v. Com., 77 Va. 393; Bull v. 
Com., 14 Gratt. (55 Va.) 6nse 

Vt.—Fadden v. McKinney, 87 Vt. 
316, 89 A 351. 

Wash.—Spencer v. Commercial Co., 


86 Wash. 374, 78 P 914; Rowe vy. 
Northport Smelting, ete.,- Co., ) 35 
Wash. 101, 76 P 529; Howard v. 


Hibbs, 22 Wash. 513, 61 P 159. 
W. "Va.—Whitehouse v. Jones, 60 
ve Va. 680, 55 SE 730, 12 LRANS 


ial An objection that an order of 
road views was altered after it left 
the hands of the clerk is one that 
should be made in the court below 
before the absolute confirmation of 
the report. Lampeter Tp. Road, 35 
Pa. Super. 379. 

[b] Failure to consider matters on 
trial by court.—In an action against 
a railroad for unlawful discrimina- 
tion, where the only question consid- 
ered was the distribution of the rail- 
road’s own cars, the railroad cannol 
for the first time on exceptions to 
the findings of fact and conclusions 
of law claim error in failure to take 
into account privately owned cars in 
determining the extent of the dis- 
crimination against plaintiff. Puri- 
tan Coal Min. Co. v. Pennsylvania R. 
Co., 237 Pa. 420, 85 A 426, AnnCas 
1914B 37. 

{[c] After chancery term.—On ap- 
peal from a decree setting aside a 
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conveyance as in fraud of the holdér 
of a judgment against the grantor, 
an objection that complainant did not 
prove an assignment to him of the 
judgment is not open to the grantor, 
where it was not filed until after the 
chancery term. Hamner v. Freeman, 
181 Ala. 109, 61 S 106. 

Application of rule as to particular 
matters or proceedings see infra § 
645 et seq. 

. U. S—American Tobacco Co. 
v. Werkmeister, 207 U. S. 284, 28 SCt 
42; 562 Lieieds. 208,12. AnnCas6 2595 ofa 
146 Fed. 375, 76 CCA 647]; Chester 
Vie Curtis;ind. VE. Cas INONsE2 66a! 
Blatehf. 499 (holding that ‘an objec- 
tion .that an action could not be 
maintained to recover back duties 
paid under protest after the act of 
March 3, 1839 [5 U. S. St. at L. 348], 
and before the act of Febr. 26, 1845 
[5 U. S. St. at L. 727], would not be 
considered where such objection was 
first made on a motion for a new 
trial). 

Ala.—Alabama Steel, etc, Co. v. 
Sells, 168 Ala. 547, 52 S-921; Adams 
% poauhers R...Co.,.9Aja. As. 201; 62 

466. 

Colo.—Portland Gold Min. Co. v. 
O'Hara,4> .Colom416,150 1) Pais. 

Ill.—Balswic v. Balswic, 179 Ill. 
A. 118; Linnberg v. Rock Island, 157 
Til, A. 52:7. 

Kan. a v. Griffin, 77 Kan. 783, 
90 P 80 

Ky. LEER eS Oe Ve PRew mesh 123 
Ky. 646, 97 SW 7, 29 KyL 1198. 

Minn. ” Minneapolis, etc., Electric 
Tract. Co. v. Enggren, 111 Minn. 373, 
127 NW 391. 

Mo.—Nall v. Wabash, ete., R. Co., 
97 Mo. 68, 10 SW 610; Fenn v. Reber, 
153 Mo. A. 219, 132 SW 627. 

Okl.—Kaufman vy. Boismier, 25 Okl. 
252, 105 P 326. 

Pa. Soren v. Danley, 179 Pa. 170, 
36 A 225. 

Ss) G'—Gue Vv. Wilson; 87 S.C. 144; 
69 SE 99. 

Tex.—American Freehold Land 
Mortg. Co. v. Brown, 54 Tex. Civ. A. 
448, 118 SW 1106. 

Wash.—Keough v. Seattle Electric 
Co., 71 Wash. 466, 128 P 1068. 

Rule as to exceptions see infra § 
843. 

16. U. S.—Tevis v. Ryan, 233 U. 
S. 2738, 34 SCt 481,°58 L. ed. 957 [avt 
13 Ariz? 120, 108° P 461;— 13 Ariz. 
282, 114 P 557]; Burton v. Driggs, 20 
Wall. 125, 22 L. ed. 299; Camden v. 
Doremus, 3 How. 515, 11 L. ed. 705; 
Wiggins Ferry Co. v. Levinson, 211 
Fed. 122, 127 CCA. 520; Katahdin 
Pulp, etc., Co. v. Peltomaa, 156 Fed. 
342, 84 CCA 238; Shandrew v. Chi- 
eago, ete., R. Co., 142 Fed. 320, 73 
CCA 430; Thomas China Co. v. C. W. 
Raymond Co., 135 Fed. 25, 67 CCA 
629; Western Union Tel. Co. v. Bur- 
gess, 108 Fed. 26, 47 CCA 168; Ad- 
ams v. Shirk, 104 Fed. 54, 43 CCA 
407; Campbell Printing Press, efc.. 
Co. v. Duplex Printing Press Co., 101 
Fed. 282, 41 CCA 351; Holmes v. 
Montauk Steamboat Co., 93 Fed. 731, 
35 CCA 556; Nashua Iron, ete., Co. v. 
Brush, 91° Fed. 2138, 33° CCA’ 456: 
Pittsburgh, etc., R. Co. v. Thompson, 
82 Bed. #720, 27 CCA: 333° State: lor 
Missouri, 76 Fed. 376, 22 CCA 239: 
Tabor v. Commercial Nat. Bank, 62 
Fed. 383, 10 CCA 429; Ward v. Blake 
Mfg. Co., 56 Fed. 437, 5 CCA 538% 
U. S. v. Shapleigh, 54 Fed. 126, 4 CCA 
237. 

Ala.—Alabama, etc., R. Co. v. Ven- 
tress, 171 Ala. 285, 54 9S 652; Rut- 
ledge v. Rowland, 161 Ala. 114, 49 S 
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general rule, objections, whether made by motion 
or otherwise, and whether to the pleadings, to the 
evidence, to the instructions or failure to instruct, 
to the argument of counsel, to the verdict, findings, 
or judgment, or to other matters, must, in order to 
preserve questions for review, be specitic and point 
out the ground or grounds relied upon, and a mere 
general objection is not sufficient.t® 


The appellate 


461; Alabama Great So. R. Co. v. 
Sanders, 145 Ala. 449, 40 S 402; Far- 
ley v. Bay Shell Road Co., 125 Ala. 
184, 27 S 770; Eason v. Isbell, 42 Ala. 
456; Jones v. Jones, 42 Ala. 218. 

Ariz.—Pheenix R. Co. v. Landis, 13 
Ariz. 80, 108 P 247. 

Ark.—Reich v. Workman, 110 Ark. 
140, 161 SW 180; Yancey v. Bruce, 
109 Ark. 569, 160 SW 863; McElvaney 
v. Smith, 76 Ark. 468, 88 SW 981, 6 
AnnCas 458; St. Louis Southwestern . 
Pee v. Bowen, 73 Ark. 594, 84 SW 

Cal.—Short v. Frink, L5dr Calns3, 
90 P 200; Merced Bank v. Price, 9 
Cal. A. 177, 98 P 383; Mushet v. Fox, 
6:Cal. »A..:77,.91 Py534, 

Colo.—Portland Gold Min. Co. v. 
O’Hara, 45 Colo. 416, 101 P 773; Moy- 
nahan vy. Perkins, 36 Colo. 481, 85 P 
1132, 10 AnnCas 1061; Holy Cross 
Gold Min., ete., Co. v. O’Sullivan, 27 
Colo. 237, 60 P 570; Hindry v. Mc- 
Phee, 11 Colo. A. 398, 53 P 389. 

Conn.—Fenton v. Mansfield, 82 
Conn. 343, 73 A 770; Hayden v. Fair- 
haven, etc., R. Co., 76 Conn. 355, 56 A 
613; Woodruff v. Butler, 75 Conn. 
679, 55 A 167; Wales v. Graves, 72 
Conn. 355, 44 A 480. 

Del.—Creswell v. Wilmington, etc., 
R. Co., 18 Del. 210, 43 A 629. 

D. C.—Andrews v. Haller Wall Pa- 
per Co., 32 App. 392, 16 AnnCas 192; 
District of Columbia v. Duryee, 29 
App. 327, 10 AnnCas 675; Hartman v. 
Ruby, 16 App. 45. 

Fla.—McKinnon vy. Johnson, 57 
Fla. 120, 48 S 910; Upchurch vy. Miz- 
ell, 50 Fla. 456, 40 S 29; Mugge v. 
Jackson, 50 Fla. 235, 39 S$ "457; Hood- 
aes v. ‘Jernigan, 46 Fla. 213, 35 S 

Ga.—Gordon v. Gilmore, 141 Ga. 
347, 80 SH 1007; Wadsworth v. Wads- 
worth, 134 Ga. 816, 68 SE 649; How- 
ard Supply Co. v. Bunn, 127 Ga. 663, 
56 SE 757; Collins Park, etc., R. Co. 
v. Ware, 112 Ga. 663, 37 SE 975; 
Wortham v. Sinclair, 98 Ga. 173, 25 
SE 414. 

Iil.—Weston v. State Mut. L. Assur. 
Co., 234 Ill. 492, 84 NE 1073 [aff 
137 Ill. A. 319]; Kreiling v. Nortrup, 
215 Til: 195, 74° NE) 123) [aff 116° Tl: 
A. 448]; Chicago City R. Co. v. Gem- 
mill, 209 Ill. 638, 71 NE 48; Oliver v. 
Wilhite, PAN BY 552, 66 NE "837; West 
Chicago SGURMNCopmiy: Buckley, 200 
Ill. 260, 65 NE 708 [aff 102 Ill. A. 
314]; Ramsay Vi tiPeon 19% Tile 572% 
64 NE 572, 90 AmSR 177; Haber- 
stitch v. Elliott, 189 Tl. 70, 59 NE 
bev Emod (91h, A. '6621s Cozzens Ve 
Chicago Hydraulic-Press Brick Co., 
166 Ill. 213, 46 NE 788 [aff 64 Ill. A. 
569]; Chicago, ete., R. Co. v. Nix, 137 
Til. 141, 27 NE 81; Belleville Sav. 
Bank v. Southern Coal, ete., Co., 173 
Ill. A. 250; Pegram v. Mutual Pro- 
tective League, 159 Ill. A. 214; Sum- 
merville v. Penn Drilling Co., 119 Ill, 
A. 152; Traders’ Mut. L. Ins: 'Cov. 
Humphrey, 109 Tll. A. 246 [aff 207 
Ill. 540, 69 NE 875]; Holdroff v. Rem- . 
lee, 105 Ill. A. 671; Lepman v. Woods, 
79 Ill. A. 269; Prairie State Paper. Co. 
v. Sharp, 67 Ill. A. 477; Schroeder y. 
Walsh, 10 Ill. A. 36 [aff 120 Ill. 403, 
11 NE 70]. 

Ind.—Conrad v. Hausen, 171 Ind. 
43, 85 NE 710; Sievers v. Peters Box, 
ete., Co., 151 Ind./642, 50 NE 877, 52 
NE 399; Seisler v. Smith, 150 Ind. 88, 
46 NE 993; Pennsylvania Co. v. Hor- 
ton, 132 Ind. 189, 31 NE 45; Hormann 
v. Hartmetz, 128 Ind. 353, 27 NE 731; 
Louisville, ete., R. Co. v. Worley, 107 
Ind. 320, 7 NE 215; Ross y. Thomp- 
son, 78 Ind. 90; Fisher v. Allison, 46 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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court will not review a question not raised in the 
court below with sufficient definiteness to make it 
. clear that there was no misunderstanding of the 
And, where a wrong reason is 
assigned for an objection, it is the same as if there 
Exceptions to this rule 
have been recognized, however, in certain cases, and 
general objections have been held sufficient, as, for 
example, where a question or evidence objected to 
is clearly not competent for any purpose or in any 
view,/® where the objection could not have been ob- 
viated even if specific ;2° where it appears from the 


point ruled on.1* 


was no objection at all.*® 


Ind. 593; Fishback, etc., Gravel Road 
Co. v. Wilson, 31 Ind. 371; Hallock 
v. Iglehart, 30 Ind. 327; Love v. Car- 
penter, 30 Ind. 284; Watts v. Green, 
30 Ind. 98; Aurora’ v. Cobb, 21 Ind. 
492; Gharkey vy. Halstead, 1 Ind. 389; 
Woodburn Vv. Fleming, 1 Bla .ckf. 
474; Voss v. State, 9 Ind. A. 294, 36 
NE 654; Bowell v. De Wald, 2 Ind. A. 
303, 28 NE 430, 50 AmSR 240. 
Iowa.—Harl v. Cedar Rapids, 126 
Iowa 361, 102 NW 140, 106 AmSR 
361; Brier v. Davis, 122 Towa 59, 96 
NW 983; Holman vy. Omaha, etc., R., 
ete., Co., 117: Iowa 268, 909 NW 833, 
94 AmSR 293, 62 LRA 395; Shrop- 
shire v. Ryan, 111 Iowa 677, 82 NW 


1035; Blackmore. v. Fairbanks, 79 
Iowa 282, 44 NW 548. 
Kan.—Roark v. Greeno, 61 Kan. 


299, 59 P 655 [rev 8 Kan. A. 390, 56 
P 329]; Ferguson v. Graves, 12 Kan. 
39; Luke v. Johnnycake, 9 Kan. 511; 
Atchison, etc., R. Co. v. Hays, 8 Kan. 
A. 545, 54 P 322; Continental Ins. Co. 
Wegueratt, wo. man, “Ay 424555. 2 671: 
tee Town Co. v. Rucker, McC. 

Ky.—Chesapeake, ete, R. Co. 
Burton, 156 Ky. 736, 161 SW 1116; 
Livering v. Russell, "100 SW 840, 30 
KyL 1185. 

Md.—Fowler v. State, 99 Md. 594, 
58 A 444; Arnold v. Fowler, 94 Md. 
497, 51 A 299, 89 AmSR 444. 

Mass.—Kellogg yv. Boston, etc., R. 
Co., 210 Mass. 324, 96 NE 525; Fair- 
man v. Boston, etc., R. Co., 169 Mass. 
170, 47 NE 618; Dolan v. Alley, 153 
Mass. 380, 26 NE 989; New Hamp- 
shire F. Ins. Co. v. Healey, 151 Mass. 
537, 24 NE 913; Wilcox v. Conway, 
115 Mass. 561. 

Mich.—Patterson v. Gore, 177 Mich. 
591, 143 NW 648; Philips v. Heraty, 
135 Mich. 446, 97 NW. 963, 100 NW 
186; Bacon v. Reich, 121 Mich. 480, 
80 NW 278, 49 LRA 311; Holman vy. 
Union, St. R. Co., 114-Mich. 208, 72 
NW 202; Rivard v. Rivard, 109 Mich. 
98, 66 NW 681, 63 AmSR 56; Flint, 
CLC uot, Cope sOetToOlt, wetec aR. Coy 
64 Mich. 350, 31 NW 281; Ward v. 
Ward, 37 Mich. 253. 

Minn.—Larson vy. Anderson, 122 
Minn. 39, 141 NW 847; Graves v. 
Bonness, 97 Minn. 278, 107 NW 163; 
Johnson v. Okerstrom, 70 Minn. 303, 
73 NW 147; Hooper v. Chicago, ete., 
R.°Co., 37 Minn. 52, 383 NW 314; Bald- 
win v. Blanchard, 15 Minn. 489. 

Miss. —. Yazoo, ete., R. Co. v. 
Schraag, 84 Miss. 125, 36 S§ 193. 

Mo.—State v. Diemer, 255 Mo. 336, 
164 SW 517; Holton v. Cochran, 208 
Mo. 314, 106 SW 1035; Chinn v. Nay- 
lor, 182 Mo. 583, 81 Sw 1109; Wolf- 
son v. Underhill, 47 Mo. 503; Burton 
v. Chicago, ete.,. Rss Cor 176 Mo. A. 
14, 162 SW 1064; Holland v. Atchi- 
Sony, Cte. Rap Co. lsc) lO. A. -094,. 114 
SW 61; Smith v. Chicago, etc., R. Co., 
127 Mo. A. 160, 105 SW 10; Fuller- 
ton v. Carpenter, 97 Mo. A. 197, 71 
SW 98; Frick Co. v. Marshall, 86 Mo. 
A. 463; Carr v. Moss, 36 Mo. A. 565; 
Griveaud v. St. Louis Cable, etc., R. 
Co., 33 Mo. A. 458; Schultz v. Moon, 
33 Mo. A. 329. 

Mont.—Butte Northern Copper Co. 
v. Radmilovich, 39 Mont. 157, 101 P 
1078. 

Nebr.—Ulrich v. McConaughey, 69 
Nebr. 773, 96 NW 645. 

Nev—Langworthy v. Coleman, 18 

Ney. 440, 5 P 65. 
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flee H.—Bundy v. Hyde, 50 N. H. 
N. J.—Travisano vy. Stefanelli, 84 
Ned Lai nT6itast AS43445) | Proutiivi 
Brouts, Sie Ne a elas) Dove Sau IN iipwcs 
Zeliff v. North Jersey St. R. Co., 69 
N. ah Ty 541,’ 55: JA 96: 
M.—Wells v. Walker, 9 N. M. 
456. "54 P 875. 

N. Y.—Dimon v. New York Cent., 
ete; Rh. Coy ve Ne Yxriso6; 66 NEF 1 
[rearg den 173 N. Y. 635, 66 NE 628]; 
Myhill v. Bogardus, 166 N. Y. 614, 
59 NE 900; Valton v. National Fund 
L. Assur. Co., 20 N. Y. 32; Shaw v. 
Smith, 3 Keyes 316, 1 Transcr. A. 
238, 5 AbbPrNS 129; Boynton Fur- 
nace Co. v. Trohn, 141 App. Div. 773, 
126 NYS 695; Newman v. Seifter, 131 
App. Div. 151, 115 NYS 211; Rawson 
v. Leggett, 97 App. Div. 416, 90 NYS 
5 [rev on other grounds 184 N. Y. 
504, 77 NE 662]; Smith v. Cowles, 81 
App. Div. 328, 81 NYS 524; Nilsson v. 
De Haven, 47 App. Div. 537, 62 NYS 
506 [aff 168 N. Y. 656 mem, 61 NE 
11381 mem]; Asbestos Pulp Co. v. 
Gardner, 39 App. Div. 654, 57 NYS 
3853; Amadon y. Ingersoll, 34 Hun 
132; Elwell v. Dodge, 33 Barb. 336; 
Hrie R. Co. v. Waite, 62 Mise. 372, 
114 NYS 1115; Coles v. Interurban 
St. R. Co., 49 Misc. 246, 97 NYS 289; 
Marquis v. Wood, 29 Misc. 590, 61 
NYS 251; Lanahan y. Henry Zeltner 
Brewing Co., 20 Mise. 551, 46 NYS 
431; McAllister v. Reab, 4 Wend. 483 
{aff 8 Wend. 109]. 

N. C.—Summerlin vy. Carolina, ete., 


R. Co., 133 N. CG. 550, 45 SE 898; 
Presnell v. Garrison, 122 N. C. 595, 
29 SE 839. 


N. D.—Johns v. Ruff, 12 N. D. 74, 


95 NW 440; Schweinber v. Great 
Western Hl. Co., 9 N. D. 113, 81 NW 
35; Chilson v. Fairmount Bank, 9 N. 
D. 96, 81 NW 33. 

Okl.—Enid, etc., R. Co. v. Wiley, 
14 ©Ok1/-310, 78 -P 96. 

Or.—FEllis v. Abbott, 69 Or. 234, 
138 P 488. 


Pa.—Pittsburgh v. Pittsburgh R. 
Con 234" Rar i223) “38: Ave273,7 AnnCas 
19130 933; Chestnut Hill, ete., Turnp. 
Road Co. v. Montgomery County, 228 
Pa. 1) °T6°AN7263 (Pisher “v.> Ruch, 912 
Pa. Super. 240. 

S. C.—Jones v. Devereux, 90 8S. C. 
513) 73° SH) 1027; Mims ‘v.-Hair, 80°S. 
C. 460, 61 SE 968; Brown v. Brown, 
Tb Se C) /255 54" SE 838" Pooler v. 
Smith, 73 S. C. 102, 52 SE 967; Ross 
v. Jones, 58 S.C. 1, 35 SE 402, 36 SE1; 
Westbury v. Simmons, 57 S. C. 467, 
35 SE 764; Graham v. Seignious, 53 
S. C. 132, 31 SE 51; Pearson v. Spar- 
avers. County, 51 S. C. 480, 29 SE 
193. 

S. D.—McCabe v. Desnoyers, 20 S. 


D. 581, 108 NW -341; Plano Mfg. 
se v. Person, 12 S. D. 448, 81 NW 
897. 

Tenni.—Montgomery v. Coldwell, 


14 Lea 29; Johnson v. Patterson, 13 
Lea 626; Pickett v. Boyd, 11 Lea 498; 
Ingram v. Smith, 1 Head 411. 
Tex.—Stone v. Stitt, 56 Tex. Civ. 
A. 465, 121 SW 187; Consumers’ Cot- 
ton Oil Co. v. Jonte,' 36 Tex. Civ. 
A. 18, 80 SW 847; McCarty v. John- 


son, 20 Tex. Civ. A. 184, 49° SW 
1098. 

Utah.—Lindsay Land, etc., Co. v. 
Smart Land, etc., Co., 43 Utah 554, 


Fuel 


137 P 887; Sargent v. Union 
MciIn- 


Co., 37 Utah 392, 108 P 928; 


[SiCraah | Téa 


record that the court clearly had the particular 
ground of objection in mind,?4 and in other like 
cases in which the reason for the rules does not 
And it has been held that the court will 
treat as properly before it a question raised by an 
objection not sufficiently specific, where the same 
question is likely to arise on a second trial, and 
the judgment must be reversed on other grounds.?? 
(5) Scope and Effect of Objection. 
follows from the rule stated in the preceding sec- 
tions that an objection made in the trial court will 
not be treated in the appellate court as raising any 


It 


tyre 'v. Ajax Min. Co., 20 Utah 323, 
60), P 552: 

Vt.—Griffin v. Boston, ete., R. Co., 
87 Vt. 278, 89 A 220; Boville v. Dal- 
ton Paper Mills, 86 Vt. 305, 85 A 


‘623; Doyle v. Melendy, 85 Vt. 297, 81 


A 1129; Moore v. Duke, 84 Vt. 401, 
80 A 194; Jenness v. Simpson, 84 Vt. 
127, 78 A 886; In re Byron, 83 Vt. 
108, 74 A 488; Massuco v. Tomassi, 
80 Vt. 186, 67 A 551. 

Va.—Meyer v. Falk, 99 Va. 385, 38 
SE 178; Sulphur Mines Co. v. Thomp~ 
son, 93 Va. 293, 25 SHE 232. 

Wash. —Urquhart v. Cass, 60 Wash. 
249, 110 P 1001; Moran Bros. Co. v. 


Northern Pac. R. Co., 19 Wash. 266, 
bone 249, eno 
Wis.—Hathaway v. Arnoid, 157 


Wis. 22, 145 NW 780; Cuddy vy. Fore- 
man, 107 Wis. 519, 83 NW _ 1103; 
Cotzhausen v. H. W. Johns Mfg. Co., 
107 Wis. 59, 82 NW 716; Reisz v. 
Supreme Council A. L. H., 103 Wis. 
427, 79 NW_ 430; Pool v. Milwaukee 
Mechanics’ Ins. Co., 94 Wis. 447, 69 


NW 65. 
Wyo.—Boburg v. Prahl, 3 Wyo. 
325, 33 122) 7 


Application of rule to particular 
matters or proceedings see infra § 
645 et seq. 

Adding to or changing gromnds of 
objection see infra § 800. 

17. Erie R. Co. v. Waite, 62 Mise. 
372, 114 NYS 1115. And see other 
cases in preceding note. 

Sufficiency of objection as to par- 
ticular matters or proceedings sce 
infra § 645 et seq. 

122 N. 


18. Presnell v. 
GC: 595, 29 SH 839. 

19. Short v. Frink, 151 Cal. 83, 90 
P 200; Capital Constr. Co. v. Holtz- 
man, 27 App. (D. CC.) 125; Atlantic 
Coast Line R. Co. v. Crosby, 53 Fla. 
400, 48 S 318; Presnell v. Garrison, 


Garrison, 


121 N. C. 366, 28 SEH 409. And see 
imftra’ $4733. 

20. Warner v. Warner, 144 Cal. 
615, 78 P 24; House v: ‘Grable, 25 


Colo. A. 405, 138 P 1012; Blackwelder 
v. Rock Island Lumber Mfg. Co., 9 
Kan. A. 664, 58 P 1019; Bowdle v. 
Jencks, 18 S. D. 80, 99 NW. 98; 
Thompson v. Roberts, 16'S. D. 403, 
92 NW 1079. See also supra § 634. 

[a] Invalidity of tax deed.—A tax 
deed held void by the trial court can- 
not, for the purpose of a reversal, be 
held valid on appeal, when it is im 
fact void on its face, although the 
specific objection to it was never 
urged. Thompson vy. Roberts, 16 S. 
D. 403, 92 NW 1079. 

ataiCarroll’ vas United Re Comsist 
Mo. A. 247, 1837 SW 303. And see 
O’Halloran v. McGuirk, 167 Fed. 493, 
937CCA 29. 

22. Ala.—Dreyspring v. Loeb, 113 
Ala. 268, 21 S 73. 


Cal.—Abbott v. Jack, 136 Cal. 510, 
O9MEPZb Ts 
Ill.—Bentley v. Ross, 250 Jil. 182, 


95 NE 182 [mod 154 Til. A. 583]. 

Ky.—Pittsburg, etce., R. Co. v. Aus- 
tin, 143 Ky. 70, 185 SW 413. 

Md.—United R., etc., Co. v. Corbin, 
109 Md. 442, 72 A 606. 

Pa.—Blank v.' Barnhart, 17 Pa. 
Super. 214. 

Exceptions to rule as applied to 
particular matters or proceedings 
see infra § 645 et seq. 

23. Sauers v. Giddings, 90 Mich. 
50, 51 NW 265. See supra § 634, 
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question for review which is not within: the scope 
of the objection as made, both as to the matter ob- 
jected to and as to the grounds of the objection, so 
that the question may be fairly held to have been 
brought to the attention of the trial court.?* 
if an objection is too broad, as where evidence is 
objected to only as not being proper for any pur- 
pose, when it is admissible for a particular pur- 
pose, and in other like cases, a specific objection 
The specific objection 
must be pointed out in the trial court.?° 
follows that the grounds of an objection cannot be 
changed or new grounds added in the -appellate 
But it has been held that if an action was 
tried below on its merits as if a specific objection 


eannot be urged on appeal. 


court.?® 


24. Ala.—dAtlantic Coast Line R. 
Co. v. Dahlberg Brokerage Co., 170 
Ala. 617, 54 S 168; Bufford v. Little, 
159 Ala. 300, 48 S 697; Southern R. 
Co. v. Gullatt, 158 Ala. 502, 48 S 472. 

Ark.—Arkansas, ete, R. Co. v. 
Graves, 96 Ark. 638, 132 SW 992; 
Dowell v. Schisler, 76 Ark. 482, 88 
Sw 966. 

Cal.—Bundy v. Sierra Lumber Co., 
149 Cal. 772, 87 P 622; Webster v. 
Carr, 18 Cal. A. 772, 124 P 447; Hing 
Vv. Green, teCah SAVATS Sse. q77. 

Colo.—Gumaer v. Jackson, 37 Colo. 
39, 86 P 885; Heilman v. Ludington, 
26° Colo. 326, 57 BP 1075 [aff 9 Colo. 


Az 754359 49-2P 377], (demurrer on 
specified grounds). 
Ga.—Walker v. Liddell, 103 Ga. 


oid, 30 SE 294. 
a hae v. Rogers, 14 Ida. 309, 


94 P 4 

Ill.—Alton R., ete, Co. v. Webb, 
ZO TNS 5638, 76) NE 687 fath 119) Tits 
A. 75]; Supreme Lodge B. S. K. & L. 
v. Matejowsky, 190 Ill. 142, 60 NE 
101 [aff 92 Ill. A. 385]; International 
Text Book Co. vy. Mackhorn, 158 Ill. 
A. 543. 

Ind.—In re Darrow, 175 Ind. 44, 92 
NE 3869; William Laurie Co. v. Mc~ 
Cullough, 174 Ind. 477, 90 NE 1014, 
92 NE 337, AnnCas1913A 49; Udell 
v. Citizens’ St. R. Co., 152 Ind. 507, 
52 NE 799, 71 AmSR 336; Johnson 
v. State, 80 Ind. 220; Bimel v. Boyd, 
53 Ind. A. 310, 101 NE 657; Indian- 
apolis St. R. Co. v. Fearnaught, 40 
Ind. A. 3338, 82 NE 102. 

Iowa.—Kerr v. Yager, 158 Iowa 69, 
1388 NW 905; Hanrahan v. O’Toole, 
139 Iowa 229, 117 NW 675; Krause 
v. Redman, 134 Iowa 629, 112 NW 91. 

Kan.—Keizer v. Remington Paper 
Co., 71 Kan. 305, 80 P 570. 

Ky.—wWalter vy. Louisville R. Co., 
150 Ky. 652, 150 SW 824, 43 LRANS 
126, AmnCas1914D 441; Hedger v. 
Ried, 5 KyL 517. 

Mich.—In re McNamara, 154 Mich. 
671, 118 NW 598; Hill v. Robinson, 
23 Mich. 24. 


Minn.—Goss v. Goss, 102 Minn. 
346, 113 NW 690. 
Louis v. St. Louis, etc., 


R. Co., 248 Mo. 10, 154 SW 55; Cof- 
fin v. Elgin, 243 Mo. 455, 147 SW 
835; De Maet v. Fidelity Storage, etc., 
Co., 231 Mo. 615, 182 SW _ 732; Taus- 
sig v. St. Leuis, ete., R. Co., 186 Mo. 
269, 85 SW 378: Sublett vy. Simmons 
Hardware Co., 148 Mo. 304, 49 SW 
993: Bevier Black Diamond Coal Co. 
v. ‘Watson, 107 Mo. A. 451, 80 SW 


287. 
Nebr.—Reed v. Syracuse, 83 Nebr. 
713, 120 NW 180; Moline, ete., Co. v. 


Hamilton, 56 Nebr. 132, 76 NW 455. 

N. Y.—Gillies v. Manhattan Beach 
Impr. Co., 147 N. Y. 420, 42 NE 196; 
McGovern v. Supreme Council C. B. 
L., 134 App. Div. 686, 119 NYS 480 
[aff dism 197 N. Y. 614 mem, 91 NE 
1117 mem]; McDonnell v. McCoun, 
£20 App.) VDivjn 302.4 1UNY.S aol? 
Bauman v. Tannebaum, 125 App. Div. 
770, 110 NYS 108; Tracey v. Metro- 
politan St. R. Co., 49 App. Div. 197, 
63 NYS 242 [aff 168 N. Y, 653 mem, 
61 NE 1135 mem]; Bell v. Moran, 25 
App. Div. 461, 50 NYS 982. 
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shall have been 
must also have 


Or.—Beard v. Royal Neighbors of 
America, 60 Or. 41, 118 P 171; Rum- 
ble v. Cummings, 62. Or>=203, 95. P 
1111; State v. Estes, 34 Or. 196, 51 P 
Tihs Od: Ve aeD ak, ub One Be Oe 

R. I.—Sheldon v. Wilbur, 32 R. I. 
192, -78 A 631. 

Ss. C.—Lowrimore v. Palmer Mfg. 
Co.,, 60S: C. 153;. 38 SH=430: “Shull 
ve ee 54S) C. 203,32 SH 


S. D.—Harris v. Lyons, 30 S. D. 
272, 138 NW 295; Woods v. ‘Stacy; 
28-S. D. 214, 132 NW 1007, AnnCas 
1914B 605; Dilger v. Griffith, 26 S. 
D. 411, 128 NW 487; Sandys v. Rob- 
inson, 26 S. D. 281, 128 NW 484. 

Tex.—Wade v. Galveston, ete, R. 
Co., (Civ. A.) 110 SW 84; El Paso, 
ete,” Re Con ve,Polk, 49 "Lexa Cive As 

761; Galveston, ete., R. 


269, 108 SW 
Co. v. Miller; (Civ. A.) 57 SW 702: 
Utah.—Bown v. Owens, 37 Utah 
MiG LOG P 708: 
Sb Visio Wael 


Vt.—Rand vy. Bordo, 
A 251; Johnson y. Central Vermont 
R. Co., 84 Vt. 486, 79 A 1095; Jen- 
84 Vt. 127, 78 A 


ness v. Simpson, 
886. 

Va.—Virginia Iron, etc., Co. v. Rob- 
erts, 103 Va. 661, 49 SE 984. 

Wash.—Driver _ v. Galland, 59 
Wash. 201,109) PP) 15935) iNethery7 iv. 
Nelson, 51 Wash. 624, 99 P 879. 

Wyo.—Boswell v. Laramie First 
Nat. Bank, 16 Wyo. 161, 92 P 624, 93 
P 661. 

Scope and effect of objections as to 
particular matters or proceedings 
see infra § 645 et seq. 

25. French v. Atlas Milling Co., 
it Cal -Ac 226) 119" P2203 Pvans vw 
Oregon Short Line R. Co., 37 Utah 
431°) 108 P6338 eAnn€asio 26 mi259. 
Urquhart. v. Coss, 60 Wash. 249, 110 
P 1001; Britton v. Washington Water 
Power Co., 59 Wash. 440, 110 P 20, 
140 AmSR 858, 33 LRANS 109; and 
other cases in preceding note; and 
supra § 639. 

Objections as to particular matters 
or proceedings see infra § 645 et seq. 

26. See infra § 800. 

27, Chicago, sce: a COnm Ven ecoe 
184 Ill. 174, 56 NE 365. 

28. De Ford v. Johnson, 152 Mo. 
A. 209, 133 SW 393 (informal objec- 
tion to instructions); Barber v. Vin- 
ton, 82 Vt. 327, 73 A 881 (holding that 
the fact that plaintiff’s objections 
were referred to as failures to com- 
ply with the requirements of certain 
sections of the public statutes, in- 
stead of sections of the Vermont 
statutes, did not defeat his excep- 
tion, the statutory provisions re- 
ferred to being substantially the 
same, and there being no misappre- 
hension on the part of the court or 
opposing counsel). See also James 
Duff Constr. Co. v. Alford, 149 Ky. 
594, 149 SW 943. 

29. De Ford v. Johnson, 152 Mo. 
A, 209, 133 SW 393. 

30. Necessity for ruling on ob- 
jection or motion see infra § 792 et 
seq. 

31. U. S.—Sandeen v. Tschider, 
205 Fed. 252, 123 CCA 456; Sun Pub. 
Co. v. Lake Erie Asphalt "Block Co., 
157 Fed. 80, 84 CCA 584; Fredrick 
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made by defendant was sufficient to raise objection 
on other tenable grounds, the appellate court may 
reverse on such other grounds, although defendant - 
did not sustain the specific objection.?* 


And the 
will disregard mere verbal inac- 


curacy or informality in an objection where there 
was no misapprehension on the part of the court or 
opposing counsel.?* 
held, will be liberally construed, and, if the objec- 
tion is clear and was understood, 
sidered on appeal, however crude it may be.?? 

(6) Mode of Making :- Objection °°—(a) 
It is not only necessary that objections 


Specific objections, it has been 


it will be con- 


made in the lower court, but they 
been made in the proper mode.*+ 


Mfg. Co. v. Devlin, 127 Fed. 71, 62 


CCA 53; Mine, ete, Supply Co. v. 
Parke, etc., Co. 107 Fed. 881, 47 
CCA 34. 

Ala.—Maddox vy. Dunklin, 163 Ala. 


278, 50 S 277; Louisville, ete., R. Co. 
v. Touart, 97 Ala. 514, 11 S 756. 

Ark.—Townsend v. Penrose, 84 
Ark. 316, .105,-SW “588% (Gerstlewvs 
Vandergriff, 72 Ark. 261, 79 SW 776;, 
young v. Gaut, 69 Ark. 114, 61 SW 

Cal.—Schwarze v. Mahoney, 97 Cal. 
PAR sl 29.085 

CGolo.—Zobel v. Fannie Rawlings 
Min. Co., 49 Colo. 134, 111 P 843. 

Conn.—Greist v. Gowdy, 81 Conn. 
351, 71 A 555; Jacobs v. Reilly, 80 
Conn, 275, 68 A 251; Wales v. Graves, 
72 Conn. 355, 44 A 480. 

D. C—Thurston v. McLellan, 34 
App. 294. 

Ga.—Harris County v. Brady, 115 
Ga. 767, 42 SE 71; Wonham vy. Sin- 
clair, 98 Ga. 173, 25 SE 414. 

Tll._— Mayville v. French, 246 Ill. 
434, 92 NE 919; Gage v. Chicago, 211 
Ill. 109, 71 NE 877; Gardner v. Meek- 
er, 169 Ill. 40, 48 NE 307 [aff 69 Ill. 
A. 422] (suppression of deposition); 
Crouse v. Barber Asphalt Pav. Co., 
162 Ill. A. 271; Donley v. Dougherty, 
97 Ill. A. 544; Swigart v. Weare, 37 
TALS 5 8" . 

Ind.—Guthrie v. Carpenter, 162 
Ind. 417, 79 NE 486; Louisville, ete., 
RR: Con w. Peek, 399 -Inds G80 Key eave 
Robinson, 8 Ind. 368; Hohenstein- 
Hartmetz Furniture Co. v. Matthews, 
46 Ind. A. 616, 92 NE 196. 

Kan.—Jones v. American Cent. 
Ins!) *C€o;, 7.83) Kany) 44°51 09. ere ll On aie 
Wells Vey Patton, 50? Kane i s2n oo re 
1 


Ky.—Logan v. 145 Ky. 
599, 140 SW 1081. 

Md.—Grill v. O'Dell, 113 Md. 625, 
77 A 984; Walker v. Baldwin, 106 
Md. 619, 68 A 25. 

Mich.—Kellogg- v. 43 
Mich. 269, 5 NW 315. 

Minn.—Vance v. Great Northern R. 
€o.; 1065 - Minn: 9172.) 08) IN Wi "6745 
Minneapolis Threshing Mach. Co. v. 
Burton, 94 Minn. 467, 103 NW 335. 

Mo.—Southern Missouri, etc yas 
Co. v. Wyatt, 223 Mo. 347, 122 Sw 
688; Needles v. Ford, 167 Mo. 495, 
67 SW 240: Mills v. ‘Mills, 141 Mo. 
195, 42 SW 709; Bigelow v. North 
Missouri R. Co., 48 Mo. 510. 

Nebr.—Dhooghe v. Chicago, ete., R. 
Co.) 92) Nebr 6135 136s INIW. 1075s 

N. M.—Hancock v. Beasley, 14 N. 
Ms 239; S1Pa73 5b. 

N.. Y. TANG 
97, 66 NE 649 [rev on other grounds 
68 ADP. Div. 116, 74 NYS 243]. 

N. D.—Henry v. Maher, 6 N. 
413; 71 NW. 127. 

Okl.—Culbertson vy. Mann, 30 Oki. 
249, 120 PB 91s. 

Or.—Osgood v. Osgood, 35 Or. 1, 56 


Pa,— Haley v. American Agricul- 
epee Chemical Co., 224 Pa. 316, 73 A 

S. C.—Jennings v. Edgefield Mfg. 
Col; T2°Sy 6. 41 52 Ser a3: 

S. D.—Plano Mfg. Co. v. Person, 
12 S. D. 448, 81 NW 897. 


Langan, 


Hamilton, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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What the proper mode is depends, of course, upon 
the nature of the objection, the question sought to 
be raised, and the statutes and rules of practice in 
the particular jurisdiction, and therefore the matter 
will be considered more fully hereafter in the 
treatment of objections as to particular matters or 
proceedings.®?. Thus certain objections to pleadings, 
as we shall see, must be raised by demurrer or spe- 
cial demurrer, or by motion.*? So, objections to 
evidence must sometimes be raised by motion to ex- 
elude or strike out the same or to strike out the 
answer of a witness,°* and to reserve an available 
objection to the exclusion of evidence it may be 
necessary to ask the witness a proper question, or 
to make a definite offer of the evidence sought to 
_be introduced, stating its purpose and the facts 
necessary to render it admissible.2® And a demurrer 
to the evidence, or a motion for direction of a ver- 
dict, dismissal of the complaint, or a nonsuit is 
often necessary to entitle a party to object on ap- 
peal that the evidence was insufficient to authorize 
submission of the ease to the jury, or is insufficient 
to support the verdict and judgment.®® In like man- 
ner a request for particular instructions to the jury 
is often necessary to entitle a party to complain of 
the instructions given, or of omissions to instruct,?7 
and a motion for correction or other relief in the 


Tex.—Hill v. Newman, 67 Tex. 265, 


Ill.—Earp v. Lilly, 217 Ill. 582, 75 
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trial court may be necessary to entitle him to raise 
particular objections on appeal to the verdict, find- 
ings, or judgment.?* In some jurisdictions, in the 
case of a trial by the court without a jury, in order 
to present questions of law to the appellate court 
for review, it is necessary, with certain exceptions, 
to submit written propositions of law to be held by 
the court as the law of the case.2® And in many 
jurisdictions, as we shall see, certain objections, in 
order that they may be considered on appeal, must 
be renewed or raised on motion for a new trial.*? 
Objections going merely in abatement must ordi- 
narily be raised “by plea or answer in abatement, or, 
where they appear on the face of the record, by 
demurrer, or, In some cases, by motion.*+ 

[§ 642] (b) Repetition of Objection. Objec- 
tions, whether in connection with the admission of 
evidence or other matters, must be repeated at sub- 
sequent stages of the trial when this is necessary 
to call the court’s attention to the fact and grounds 
of objection in connection with the particular mat- 
ter complained of;*? but it 1s otherwise where the 
ruling of the court on the first objection clearly 
covers and authorizes the subsequent proceedings, 
so that further objection would be a mere idle 
form.*? This question will be further considered in 


McKee, 223 Ill. 364, 79 NE 25 [aff 


3 SW 271, BE 552 [aff 120 Ill. A. 123]; Berri-| 122 Ill. A. 376]. See infra § 766. 
Utah.—Boyle v. Union Pac. R. Co.,| man v. Marvin, 162 Ill. 415, 44 NE 40. See infra § 849 et seq. 

25 Utah. 420; 71 P 988. TERY 41. Ala.—tLouisville, etc., R. Co. v. 
W. Va.—Weinberg v. Rempe, 15 W. Mich.—Wakely v. Johnson, 115] Touart, 97 Ala. 514, 11 S 756; Nabors 

Va. 829. Mich. 285, 783 NW 238 v. Nabors, 2 Port. 162. 


Wis.—Small vy. McGovern, 117 Wis. 


Nebr.—Home F. Ins. Co. v. Phelps, 


Ark.—Bailey v. Rockafellow, 57 


608, 94 NW 651. 

oa See infra § 645 et seq. 

U. S.—Glaspie v. Keaton, 56 

Fer ” 203, 5 CCA 474. 

Ala.—Masterson v. Pullen, 62 Ala. 
145. 

Cal.—Horton v. 
@all: 6425410) P4186? 

Colo.—Majors v. Taussig, 
44, 36 P 816. 


Dominguez, 68 
20 Colo. 
Ga.—Harris County v. Brady, 115 
Ga. 767, 42 SE 71. 

Ind.—Peerless Stone Co. v. Wray, 
143 Ind. 574, 42 NE 927; Lucas v. 
Smith, 54 Ind. 530. 

Mich.—Shippy v. Au Sable, 85 
Mich. 280, 48 NW 584. : 

Miss.—Citizens’ Bank vy. Buddig, 
65 Miss. 284, 4 S 94. 

Mo.—Sessinghaus Milling Co. v. 
Hanebrink, 247 Mo. 212, 152 SW 354, 
AnnCas1914B 875. 

Nebr.—McDuffie v. Bentley, 27 
Nebr. 380, 43 NW 123; Fischer v. 
Coons, 26 Nebr. 400, 42 NW 417. 

N. C.—Halstead v. Mullen, 93 N. 
C. 252. 


Wis.—Orton v. Scofield, 61 Wis. 
382, 21 NW 261. 

See infra § 701 et seq. 

34. Maddox v. Dunklin, 163 Ala. 


278, 50 S 277; Dyson v. Baker, 54 
Miss. 24; Sharon vy. Minnock, 6 Nev. 
377. See infra § 731 et sea. 


35. Cal.—Houghton v. Clarke, 80 
Cal: 417,922 PB 288. 
Tll.—Cook v. Haussen, 51111. A. 269. 


Ind.—Graeter v. Williams, iy Thalole 
A461. 
Mass.—Linton vy. Allen, 154 Mass. 


432, 28 NE 780; Crowley v. Appleton, 
148 Mass. 98, i8 NE 675. 
Nebr ‘—Walden v. Bankers’ L. 


Assoc., 89 Nebr. 546, 131 NW _ 962; 
Davis v. Getchell, 32 Nebr, 792, 49 
sat WEEK 


Y.—In re Bateman, 145 N. Y. 

625, “40 NE 10. 

Pa.—Hill v. Truby, 117 Pa. 320, 11 
A 89, 300. 

Vt.—Carpenter v. Willey, 65 Vt. 
168, 26 A 488. 

See infra §§ 736, 737. 

36. U. S.—Consolidated Coal Co. v. 
Polar Wave Ice Co., 106 Fed. 798, 45 


51 Nebr. 623, 71 NW 3038. 

N. Y.—Pollock vy. Pennsylvania 
Tron Works Co., 157 N. Y. 699 mem, 
51 NE 979 mem; Hecla Powder Co. v. 
Signa Iron Co., 157 N. Y. 437, 52 NE 


650; Mumby v. Jackson, 71 N. Y. 
599; Kafka v. Levensohn, 18 Misc. 
202, 41 NYS 368. 


N. C.—Babcock Printing Press Mfg. 
Co. v. Herbert, 137 N. C. 317, 49 SE 


349. 

N. D.—Henry v. Maher, 6 N. D. 
413, 71 NW 127. 
Ke ake Vv. Birds 36,Or. 575; bo 2 

Ss. C.—Jennings v. Edgefield Mfg. 
COS NI S ase sea A 2S lls Ur Chap Va 
pouruern RCo. C3hso ©. poo, sles 

Utah.—Boyle v. Union Pac. R. Co., 
25 Utah 420, 71 P 988. 

See infra § 746. 

87. Ark.—Fordyce v. Jackson, 56 
Ark. 594, 20 SW 528, 597. 

Cal.—Castagnino y. Balletta, 82 
Cal 250 Aeasme Lon. 

Ga.—Small v. Williams, 87 Ga. 681, 
13 SE 589. 

Me.—Gardner v. Gooch, 48 Me. 487. 

Mass.—Wright v. Wright, 139 
Mass. 177, 29 NE 380. 

Mo.—Gordon v. Eans, 97 Mo. 587, 4 
SW 112, 11 SW 64, 370. 

N. H.—Dow v. Merrill, 65 N. H. 
LO eS oAve Sih7,, 


sev eta gate weitg v. Neel, 123 -Pa, 
‘Tenn.—McCadden_v. Lowenstein, 


92 Tenn. 614, 22 SW 426. 
Wis.—Seyring v. Eschweiler, 85 
Wis. 117, 55 NW 164. 
See infra § 754 et seq. 
38. Conn.—Wales vy. Graves, 72 
Conn. 355, 44 A 480. 
Ind.—Nicodemus v. 121 
Ind. 564, 23 NE 521. 
Mo.—Bigelow v. North Missouri R. 
Co., 48 Mo. 510. 
ase Y.—Sharp v. Wright, 35 Barb. 
S. D.—Plano Mfg. Co. v. Person, 
12 S. D. 448, 81 NW 897. 
Wis.—Small v. McGovern, 117 Wis. 
608, 94 NW 651. 
See infra §§ 765, 766, 769 et seq. 
89. Mutual Protective League v. 


Simons, 


Ark. 216, 21 SW 227. 
Cal.—Schwarze v. Mahoney, 97 Cal. 
evils ake dey Cs. 
oni Swigart v. Weare, 37 Ill. Az 
Kan.—Wells v. Patton, 50 Kan. 732, 
See 15; Cohen y. Trowbridge, 6 Kan. 
Tex.—Hill v. Newman, 67 Tex. 265, 
3 SW 271. 
See Abatement and Revival § 564 
et seq; and supra § 598. 
42. Ala.—Wynn v. Tallapoosa 
County, Bank, 168 Ala. 469, 53 S) rie 
Towa.—Burger Vv. Omaha, ete, Re 
Co., 1389 Towa 645, 117 NW 35, 130 


‘AmSR 343. 


Me.—Frost v. Goddard, 25 Me. 414. 

Mo.—McPherson vy. Andes, 75 Mo. 
A. 204. 

Nebr.—Draper v. Tucker, 69 Nebr. 
434, 95 NW 1026. 

N. Y.—Vollkommer vy. Cody, 177 N. 
Y. 124,.69 NE 277 [rev on other 
grounds oo Apps Dive bt oS2u INS 
969]; Chainless Cycle Mfg. Co. v. 
Security Ins. Co.,. 169 N. Y. 304, 62 
NE 392 [aff 52 App. Div. 104, 64 
NYS 1060]. 

N. D—Landis Mach. Co. vy. Ko- 
nantz Saddlery Co., 17 N. D. 310, 116 
NW 338. 

Pa.—Thorson,v. Carnegie Steel Co., 
238. Pa: 166; 855A" 11174 

S. C.—Ross v. Jones, 5S" SiuG sere 
35. SH 402) 36°SH i. 

Tex. —Galveston, etc at. | (Code ave 
pL alae 31 Tex. Civ. A. 253, 72 

43. U. S—Mine, etc., Supply Co. 
ve Parke, ete. = Coywi0T “Bed ssi 42% 
CCA 34 (exclusion of evidence). 

Ill.—Chiecago Union Tract. Co. v. 
Lauth, 216 Ill. 176, 74 NE 738 (argu- 
ment of counsel). i 

Ind.—Wilson v. Monticello, 85 Ind. 
10 (holding that where a plea is 
stricken out the presumption is that 
the rule of law involved in the ruling 
was acted on throughout the case, 
and defendant is not bound to again 
present the question, as an objection 
once well and fully presented and 
properly reserved does not need to be 
eyes at subsequent stages of the 
case). 


to0e -[3'©. Ja] 
treating of objections as to particular matters or 
proceedings.*# 

[§ 643] (7) By Whom Objections Must Be 
Made, and Joint and Several Objections. Objec- 
tions must be made by the party entitled to inter- 
pose them. If several parties are entitled to make 
an objection, and it is made by any number less 
than all, it does not inure to the advantage of the 
party or parties not joining’ in it.4® On the other 
hand, it has been held that if several parties join 
in an objection it will not be available to any of 
them if all are not entitled to interpose it.*® 

[§ 644] (8) Obviating Necessity for Objection 
by Stipulation.47 Although there is some authority 
to the contrary,*® the weight of authority is to the 
effect that the necessity for objections cannot be 
obviated by stipulation in advance that they shall 
be considered as made.*? 
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rule the question of want of authority of an at- 
torney in the case cannot be raised by an objection 
made for the first time in the appellate court.°° 
Thus it has been held that it cannot be objected to 
for the first time on appeal that an attorney had no 
authority to bring the action,®+ to sign or file plead- 
ings,” to ratify pleadings,>? to appear in the 
cause,°* to act as associate counsel for plaintiff and 
take part in the trial,°> to consent to a judgment 
without service of summons,°® to consent to the sub- 
stitution of a party defendant,°” or to enter into an 
agreement enlarging an arbitration,®® 

[§ 646] (2) Form of Action or Nature of Pro- 
ceedings. Where no question is raised as to the 
form of the action or the nature of the proceed- 
ings in the court below to obtain relief, defendant 
will be regarded as having waived the objection, 
and will not be permitted to raise it for the first 


[§ 645] 


Proceedings—(1) Authority of Attorney. 


Iowa.—Welch v. Union Cent. L. 
Ins. Co., 117 Iowa 394, 90 NW 828 
(admission of evidence). 

Ky.—Lillard v. Brannin, 91 Ky. 
511, 16 SW 349, 13 Kyl. 74 (jurisdic- 
tion of the person). 

IN.) ¥e—Vollkommer “v.. Cody, = 85 
App. Div. 57, 82 NYS 969 [rev on 
other grounds 177 N. Y. 124, 69 NE 
277] (admission of evidence). 

44. See infra § 645 et seq. 

Objections as to: 
Admission. of evidence see 

734. ; 
Argument of counsel see infra § 763. 
Exclusion of evidence see infra § 

135. et sSeq. ; 
Instructions see infra § 751 et seq. 
Insufficiency of evidence see infra § 

750. 

Jurisdiction see infra § 649 et seq. 

45. Carr v. Boone, 108 Ind. 241, 
9 NE 110; Knott v. Dubuque, etc., R. 
Co., 84 Iowa 462, 51 NW_57; Nicker- 
son v. Canton Marble Co., 35° App. 
Div. 111, 54 NYS 705 (adequacy of 
remedy at law); Kennedy v. Dodge, 
£9 (Oh. (Gin Ct 1425, 30. Oh. Cir. Dec. 
360 (holding that a demand by one 
of the parties to an action for a trial 
by jury and exception to the cour{’s 
refusal are not available in behalf of 
the opposing party, where the record 
shows that the latter made no such 
demand and that the cause was sub- 
mitted to the court without objec- 
tion on his part). 


infra § 


46. Minn.—Clark v. Lovering, 37 
Minn. 120, 33 NW 776. 

Nebr.—Dunn v. Gibson, 9 Nebr. 
513, 4 NW 244. , 

N. Y.—Bosley v. National. Mach. 
-Go., 123 Ni Y. 550, 25 NH1990, 

Utah.—Walker v. Popper, 2 Utah 


96. 

Wis.—Webster v. Tibbits, 19 Wis. 
438. ; 

[a] Evidence.—(1) Thus if evi- 
dence upon the trial is offered which 
is competent against, one defendant 
and not against others, and all de- 
fendants join in an objection, the 
objection is unavailable. Bosley v. 
National Mach. Co., 123 N. Y. 550, 
25 NE 990. (2) And an objection to 
evidence made by one of two defend- 
ants without showing which one 
made it, and which is untenable as 
to one defendant, must fail under a 
rule of court providing that it shall 
not be ground for exception that evi- 
dence competent for some purposes 
but not for all is admitted, unless 
appellant asks at the time of admis- 
sion that its purpose be restricted. 
Whitehurst v. Padgett, 157 N. C. 424, 
73 SE 240. 
ir cbs as to exceptions see infra § 

47. Waiver in appellate court see 
supra § 637. 


b. Relating to Particular Matters or 


As a 


49. Cal.—Covillaud v. 
ails ? 
gehy at we v. -‘Harms, 84.11], A. 

Ind.—Lagrange County v. New- 
man, 35 Ind. 10; Marshall v. Grand 
Lodge A. O. U.: W., 40' Ind. ‘A: 123, 
81 NE 106 (holding that the rule that 
objections to the admission of testi- 
mony on the ground that it is’ irrele- 
vant and immaterial, without stating 
the reasons therefor, cannot be con- 
sidered on appeal, and is not affected 
by a stipulation that evidence taken 
on interrogatories submitted to wit- 
nesses should be read in evidence, 
“questions of relevancy and compe- 
tency only being reserved’); Peter- 
aoe v. Erwin, 28 Ind. A. 330, 62 NE 

Ky.—Shelbyville, ete., Turnp. Co. v. 
Louisville, etc., R. Co., 51 SW 805, 21 
KyL 548 (holding that, where no ob- 
jection was made to remarks of coun- 
sel in argument because the presid- 
ing judge was temporarily absent 
from the court room, an agreement, 
recited in the bill of exceptions, that 
the objection should be considered as 
having been made, does not author- 
ize the court to corisider the remarks 
of which complaint is made). 
pire Dapee ae” Suce., 4 La. 

Md.—Levy v. Taylor, 24 Md. 282. 

Mo.—Kansas City v. Marsh Oil Co., 
140 Mo. 458, 41 SW 943 (holding that, 
where during a trial one counsel 
said: ‘Well, just consider everything 
I ask the witness and every other 
witness objected to, for any and 
every reason that you can think of, 
and let us get along with this case,” 
this was insufficient to avoid the ne- 
cessity of specific objections to evi- 
dence and exceptions); Burdoin v. 
Trenton, 116 Mo. 358, 22 SW 728. 

N. Y.—Greer v. Greer, 58 Hun 251, 
12 NYS 778; New York v. National 
Broadway Bank, 10 NYS 555 [aff 126 
anes 665 mem, 4 Silv. A. 417, 27 NE 
Sbilis 

Ss. D—Edmunds v. Inman, 24 S. D. 
457, 124 NW 430, AnnCas1912A 1035 
and note. 

See also supra § 583; infra § 802. 

[a] Statement of rule and reason 
therefor.—In Burdoin vy. Trenton, 
LTE MOF * 858s Si 85) O22. ole) mess 
an objection to the argument 
of counsel was made for. the 
first time on appeal, a_ stipulation 
having been made that “no objection 
was to be made during said closing 
argument, but such was and is con- 
sidered objected to.” In commenting 
on this stipulation the court said: 
“The control of the argument is com- 
mitted very largely to the discre- 
tionary power of the trial judge. 
The supreme court only interferes to 


Tanner, 7 


Ann, 


time in the reviewing court.®® 
objected for the first time on appeal that trespass 


Thus, it cannot be 


counsel stipulate not to object to an 
argument, and, what is more to the 
point, carry out such an arrange- 
ment, so that the trial judge is not 
called on to make any ruling regard- 
ing it, the party who remains silent 
and invokes no corrective action by 
the court, until the time has passed 
when any correction could be avail- 
ing, must be held to have no just 
cause to complain thereafter. . . . 
The court may itself interpose when 
necessary to keep an argument in its 
proper channel; but if it does not do 
so a party or his counsel should ob- 
ject to any remarks deemed im-. 
proper, so, that’ the court may plainly 
understand the objection and act 
upon it to correct or remove the 
false impression they may tend to 
create, while there is yet time for 
such ruling to be effective. Counsel 
cannot dispense with the valuable aid. 
of the court in administering the 
law, and then charge the court later 
with error for not sustaining an un- 
spoken objection.” 
alee Ala.—Moore vy. Hasley, 18 Ala.’ 
Rigte ue eer ae v. Leister, 2 Root 
Ill.—Big Grove v. Fox, 89 Till. A. 84. 
Ind.—Ryors v. King, 48 Ind. 237. 
Iowa.—Bray vy. Bray, 128 Iowa 
234, 103 NW 477. 
se ee v. Latimore, 19 Oh. 


pe Bingham Vier Unrest Om smal. 
Tex.—MclIlhenny v. Dinz, 80 Tex. 1,- 
13 SW 655, 26 AmSR 705. 


Authority of agent generally see 
supra § 594. 
rit Bie (GLOVe Vaox, oo mill mea 
52. MclIlhenny v. Binz, 80 Tex. 1, 


13 SW 655, 26 AmSR 705. 

53. German Nat. Bank v. Hast- 
ings First Nat. Bank, 59 Nebr. 7, 80 
NW 48. 
ete Ala.—Moore v. Hasley, 18 Ala. 
94 gone Cockran v. Leister, 2 Root 

Tll.—Sanderson v. La Salle, 117 I. 
(IS omINGE ad alicee 
Ky.—Talbot v. McGee, 4 T. B. Mon. 


315 
N. Y.—Peck: v. Hayes; 14 NYCiv. 
Proce Wl 0ie3 NIV Saseos 
Pe manus ee v. Latimore, 19 Oh. 
55. Bray v. Bray, 128 Iowa 234, 
103 NW 477. 
56. Ryors v. King, 48 Ind. 237. 


McGarry v. New York County, 
31 N. Y: Super: 217, 


ie Bingham vy. Guthrie, 19 Pa. 
59. U. S.—Reavis v. Fianza, 215 
U.S». 116) 30) SCbL1, -b4, ds ed. ewe" 


48. Wolf vy. Smith, 36 Iowa 454;/correct his action therein where| American Tobacco Co. v. Werckmeis- 
Turner v.: Grand Rapids, 20 Mich.| there has been a plain and unmistak-| ter, 207 U. S. 284, 28 SCt 72, 52 L. ed. 
390. able abuse of discretion. Now if! 208, 12 AnnCas 595 [aff 146 Fed. 375, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


quare clausum fregit was: wrongly brought instead 
of an action on the ease;°° that case and not trover 
was the proper remedy;*+ that an action for con- 


version instead of an action of 


have been brought;®? that plaintiff could not re- 
cover under the common counts in assumpsit;°* that 
. plaintiff’s remedy was an action for breach of con- 
tract and not on the contract itself;** that the ac- 
tion should have been on contract and not for de- 
ceit;®> that assumpsit was wrongly brought instead 
of mandamus;** that plaintiff, whose complaint 
stated a cause of action in contract and one in tort, 
has waived the contract by pleading the tort, the 
ease having been tried without objection on the 
theory that it was for a breach of contract;®’ that 
mandamus was not the proper remedy;** that quo 
warranto was not the proper remedy; that cer- 
tiorari was not the proper remedy to correct an 
assessment roll;7° that the remedy was at law and 
not in-equity or vice versa;"? that a replevin suit 
is a cross replevin and unauthorized; that an ac- 


76 CCA 647]; Marine Bank v. Fulton 
County Bank, 2 Wali. 252, 17 L. ed. 
785; Kelsey v. Hobby, 16 Pet. 269, 
10 wed. 961s imion ee ae. itn, CO, TV. 
Whitney, 198 Fed. 784, 117 CCA 392; 
Chicago, ete., R. Co. v. De Clow, 124 
Fed. 142, 61 CCA 34. 

Ark.—Gerstle v.‘ Vandergriff, 72 
Ark. 261, 79 SW 776. 

Colo.—Taylor v. Colorado 
Works ose. Coloy 179; 780) bs 129, 

Conn.—Vincent v. Mutual Reserve 
Fund Life Assoc., 77 Conn. 281, 58 A 
963; Russell v. Stocking, 8 Conn. 236. 

Del. —Paynter v. Taylor, 5 Del. 392. 

Tll.—-Springfield y. Postal Tel.-Ca- 
ble Co., 253 Ill. 346, 97 NE 672 [aff 
164 Ill. A. 276]; Grubb v. Milan, 249 
T1135 456, 94 NE! 927; Peo. v. Chicago 
Tel. Co., 220 11. 238, 77 NE 245; Mor- 
timer v. Potter, 213 Ill. 178, 72 NE 
817; Bennet v. Gilbert, 194 Ill. 408, 
62 NE 847 [aff 94 Ill. A. 505]; Spar- 
ling v. Marks, 86 Ill. 125; Rockford, 
etc., R. Co. v. Beckemeier, 72 Ill. 267; 
Dunne v. School Trustees, 39 Ill. 578; 
Boyden v. Boyden, 162 Til. ALT TS 

Ind.—Secudder v. Jones, 134 Ind. 
547, 32 NE 221. 

Ind. T.—Howell v. Brown, 5 Ind. 
TESTS, Soe ON Os 

Iowa.—Wicks v. German _ Loan, 
ete., Co., 150 Towa 112, 129 NW 744; 
' David Bradley Mfg. Co. v. Burrhus, 
135 ‘Iowa 324, 112 NW 765; Des 
Moines Sav. Bank v. Morgan Jewelry 
Goh _ 123 Towa’ 4327) 994° NW. 124; 
Broun v. Chicago, ete., R. Co., 82 
NW 1008; Logan y. McCahan, 
Towa 241,71 NW 252; Garland v. 
Wholebau, 20 Iowa 271. 

Ky.—Com. v. Powell, 14 Kyl 892; 
Goodwin v. Pinnell, “IB KyL 140; 
Bennett v. Barnes, 9 KyL 724. 

La.—Danjean vy. Blacketer, 13 La. 
Ann. 595; Conery v. Heno, 9 a. Ann. 
587. 

Me.—Pope v. Machias Water Pow- 
er, ete., Co., 52 Me. 535; Emmons v. 
Lord, 18 Me. 351. 

Mass. — Hodgkins v. Price, 137 
Mass. 13;  Burlen v. Shannon, N15 
Mass. 438; Dorman v. Kane, 5 Allen 
38; Brown Vv. Waterman, 10 Cush. 117. 

Mich. —Hewitt v. East Jordan 
Lumber Co., 136 Mich. 110, 98 NW 
992 (action for death by wrongful 
act); Ebel v. Piehl, 134 Mich. 64, 95 
NW 1004; Vaughn v. McFadyen, 110 
Mich. 334, 68 NW 135; Creager v. 
School Dist. No. 9, 62 Mich. 101, 28 
NW 794; Durfee v. Abbott, 50 Mich. 
479, 15 NW 559. 

Mo.—Mott vy. Morris, 249 Mo. 137, 
155 SW 434; Kansas City v. You- 
mans, 213 Mo. 15d) Te SSIWet2255 
Whetstone v. Shaw, 70 Mo. 575. 


Iron 


Nebr.—Richardson v. Smith, 34 
Nebr. 595, 52 NW 279; Downie v. 
Ladd, 22 Nebr. 581, 35 NW 388; 


MacCall v. Looney, 4 Nebr. (Unoff.) 
715, 96 NW 238. 
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replevin should 


Bea ee v. Wells, 7 Nev. 

N. J.—Redstrake v. Cumberland 
Mut. us Ins. Co., 44. N. J: Li. 294. 

N. Y.—Jones v. Reilly, 174 N. Y. 
97, 66 NE 649 [rev on other grounds 
68 App. Div. 116, 74 NYS 243]; Sul- 
livan v. Dunham, TOL UN AY 27 2905 155 
NE 923, 76 AmSR 274, 47 LRA 715 
(where an act was alleged to have 
been negligently committed, but, 
without objection, the case was tried 
on the theory that the act was tres- 
pass); Gillies v. Manhattan Beach 
Impr.. Co., 147 N.’ Y.'420, 42 NE 196; 
Buffalo Stone, ete., Co. v. Delaware, 
ete., R: Co., 180 N. Y..152, 29 NEY 12t: 
Peo. v. McLean, 80 N. Y. 254; Weid- 
ner v. Olivit, 108 App. Div. 122, 96 
NYS 37 [aff 188 N. Y. 611 mem, 81 
NE 1178 mem]; Peo. v. Coler, 58 App. 
Div. 347, 68 NYS 1101 [mod 33 Misc. 
351, 68 NYS 446]; Asher v. Deyoe, 
77 Hun 531, 28 NYS 890; Hartwell v. 


Mutual fi. Ins: Co., 50. Bune 49% 3 
NYS 452; Deri v. Brooklyn Union 
Bank, (65> UMise. 5303120) UNE. Sh (Sis 


Devery v. Winton Motor Carriage 
Co., 49 Misc. 626, 97 NYS 392; Camp- 
bell v. Muller, 19 Misc. 189, 43 NYS 
233; Cohen v. Interurban St. R. Co., 
90 NYS 479. 

N. C.—lLackey vy. Pearson, 101 N. 
Cy Gbds= 83S E120" 

Or.—-Krebs Hop Co. v. Livesley, 51 
ee 527, 92 P 1084. 

Rank v. Rank, "5 Pa. 211; Willis v. 
Alta Friendly Soc., 16 Pa. Super. 607. 

S. C.—Newell v. Neal, 50 S. C. 68, 
27 SE 560; McCaslan v. Nance, 46 
S. C. 568, 24 SE 812; Ex p. Wells, 43 
S. C. 477, 21 SE 354. 

Tenn.—Caruthers v. Caruthers, 2 
Lea 264. 

Vt.—Valiquette v. Clark Bros. Min. 
Co., 83 Vt. 538, 77 A 869, 138 AmSR 
1104, 34 LRANS 440; Nelson v. God- 
frey, 74. Vt. 470, 52 A 1037; Newell 
v. Humphrey, 37 Vt. 265. 

Va.—Whitehead v. Bradley, 87 Va. 
676, 138 SE 195; Hagles v. Hook, 22 
Gratt. (63 Va.) 510. 

Wash.—Schmidt v. Olympia Light, 
ete.nmCo:, 240 Wash. i13t.. 82 SP 184° 
McKinley vy. Morgan, 36 Wash. 561, 
79 P 45; Sweeney v. Pacific Coast El. 
Cos, 14.Wash. 5625.45, P 151. 

W. Va.—Haymond vy. Camden, 22 
W.Va. 180. 

Wis.—Manegold v. Grange, 70 ‘Wis. 
575, 36 NW 263. 

[a] : 
Henderson y. Detroit, 
31 NW _ 1383. 

60. Beirly v. Strohecker, 32 Leg 
Int. (Pa.) 354, 2 WklyNC 37. 

61. Brown v. Waterman, 10 Cush. 


(Mass.) 117. 
62. Asher v. Deyoe, 77 Hun 531, 
Ebel v. Piehl, 134 Mich. 64, 95 


61 Mich. 378, 


28 NYS 890. 
63. 


Question sufficiently raised.— 


pects Ao * corge 
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tion of ejectment could not be maintained for non- 
payment of rent where the lease reserved no right 
of entry in case of default;”* that affirmative relief 
should have been sought by eross bill instead of by 
answer ;"* that decrees. were rendered only upon pe- 
tition, when they should have been rendered upon a 
supplemental bill, cross bill, or bill in that nature ;"° 
that a supplemental bill does not show a cause of 
action cognizable by a bill of that character; that 
the case made by a bill of interpleader is one which 
is not a proper subject for such a bill;77 that a bill 
instead of a petition should have been filed;‘® that 
the relief sought might have been had by motion 
instead of by action;’® or that, instead of a suit on 
a bond, proceedings should have been taken by 
scire facias on the footing of a former judgment 
for the penalty of the same bond.*° 

Time of objection. An objection to the form of 
remedy comes too late to be available in an appel- 
late court when first made on a motion for a new 
trial after verdict.** 


NW 1004; Valiquette v. Clark Bros. 
Coal Min. Co., 83 Vt. 538, 77 A 869, 
138 AmSR 1104, 34 LRANS 440; Nel- 
son v. Godfrey, 74 Vt. 470, 52 A 1037 
(holding that the objection that the 
action should have been by special 
assumpsit, rather than by the gen- 
eral counts, was waived where it 
was not made in the trial court). 

[a] Recovery on quantum meruit. 
—The objection that a suit is on a 
contract and that defendant is not 
entitled to recover on a quantum 
meruit is one which should be made 
before the evidence is introduced to 
establish the quantum meruit, and is 
waived by joining issue on the mer- 
its, going to trial, and permitting 
evidence of value of work done to be 
received without objection. Cairy v. 
Randolph, 6 La. Ann. 202. 

64. Krebs Hop Co. v. Livesley, 51 
Ori5 27,092) Pa 1084. 

65. Campbell v. Muller, 19 Misc. 
189, 43 NYS 233. 

66. Creager v. School Dist. No. 9, 
62 Mich. 101, 28 NW bsp 

67. Chicago, etc., Cow: eDe 
Clow, 124 Fed. 142, 61 SCA 34, 

68, * Peo.! cv. Coler, 58 App. Div. 
347, 68 NYS 1101 [mod 33 Misc. 351, 
68 NYS 446]. 

69." Peo: ivexChicazgo Belz "Coi220 
Ill. 238, 77 NE 245. 


70. Peo. v. Mclean, 80 N. Y., 254. 
71. See infra §§ 654, 655. 
72. Vaughn v. McFadyen, 110 


Mich. 234, 68 NW 135. 

73. Jones v. Reilly; 174 N. Y. 97, 
66 NE 649 [rev on other grounds 68 
App. Div. 116, 74 NYS 243]. 

74. Garner v. Providence. Second 
Nat. Bank, 67 Fed. 833, 16 CCA 86; 
Moran v. Hagerman, 64 Fed. 499, 12 
CCA 239. 

75. Coburn v. Cedar Valley Land, 
ete., 'Co., 138-U."S. 196, 11 St 258, 34 
L. ed. 876. 

76. Van Wert v. OUSS, mee Tll.. 89, 
29 NE 710 [rev 38 Ill. A. 6]. 

77. Sammis v. Engle. 3 Fla. 800. 

78. Bigham’s App., 123 Pa. 262, 16 
A 6138, 10, AmSR 522. 

79. Folmsbee v. Amsterdam, 66 
Huns 214, 21 NYS> 42. fatt 1425 N. Ye 
118, 36 NE 821] (holding that the ob- 
jection that a landowner’s remedy for 
damage to his property for change 
of the grade of a street was by mo- 
tion to appoint commissioners to ap- 
praise the damages, and not by ac- 
tion against the city, could not be 
made for the first time on appeal); 
Lackey v. Pearson, 101 N. C. 651, 8 


SE 121. 

80. Durfee vy. Abbott, 50 Mich. 
479, 15 NW 559. 

81. American Tobacco Co. v. 
Werckmeister, 207 U. S. 284, 28 SCt 


72, 52 L. ed. 208, 12 AnnCas 595 [aff 
146 Fed. 375, 76 CCA 647]. See supra 


§ 638. 
® 
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on appeal.*? 


[§ 648] 
tion that plaintiff had elected one 


estopped from pursuing another cannot be made for 


the first time on appeal.** 


82. Ala.—McDowell v. 
37 Ala. 417. 

Colo.—U. S. Home Co. v. O’Connor, 
439 Coloh” so4, 1107 P4254 Cone™ ve 
Montgomery, 25 Colo. 277, 53 P 
1052. 

Fla.—Raulerson v. Rockner, 17 
Fla. 809. 

Ky.—Reece v. West, 145 Ky. 331, 
140 SW 543., 

La.—Union Garment Co. v. New- 
burger, 124 La. 820, 50 S 740. 

Mich.—Craig v. Ingham Cir. 
171 Mich. 3, 137 NW 117. 

Mo.—Turley v. Barnes, 131 


Mitcham, 


Judge, 
Mo. 


548, 33 SW 172. 
83. Cone v. Montgomery, 25 Colo. 
277, 538 P 1052; Craig v. Ingham Cir. 


Judge, Lie Mich: 33, Msi NV si 7e 

84. Easton v. Summerville, 111 
Towa 164, 82 NW 475, 82 AmSR 502; 
Mackler v. Schuster, 68 Mo. A. 670. 

85. Venue see infra §§ 661, 662. 

sé. U. S.—Chapman v. Barney, 129 
DoS 677, 9 1S Cte 426, 822i. Sed=3800 
Morris v. Gilmer, 129 U. S. 315, 9 SCt 
289, 32 L. ed. 690; Metcalf v. Water- 
town, 1238: U.S: 586, 9 SCt 173,132) 
ed. 543; Hegler v. Faulkner, 127 U. 
S482 SUSCH L203. 32nd Alediy 210; 
Cameron v. Hodges, 127 U. S. 322, 
8 SCt 1154, 32 L. ed. 132; Everhart 
vy. Huntsville Female College, 120 U. 
Sh 228) SOU 555,80 Me edni6235 ‘Con- 
vinental L. Ins. Co. v. Rhoads, 
OSS 235d SCHL 8930 1. Ned. e380); 
Mansfield, etc., R. Co. v. Swan, 111 
WU. S: 379, 4 SCt 510, 28 L.. ‘ed..°462; 
Maggie Hammond v. Morland, 9 Wall. 
435,,19 L. ed. 772; Harris v. Harde- 
man, 14 How. 334, 14 L. ed. 444; Hx 
pe Crenshaw, tb bet. 11910 Eared: 
682; Teel v. Chesapeake, etc., R. Co., 
204 Fed. 918, 123 CCA 240; Little 
Rock St. Grading Dist. No. 60 v. 
Hagadorn, 186 Fed. 451, 108 CCA 
429; Hare v. Birkenfield, 181 Fed. 
825, 104 CCA 3385; New Orleans v. 
Howard, 160 Fed. 398, 87 CCA 345; 
Morrison v. Burnette, 154 Fed. 617, 
83 CCA 391 [aff dism 212 U. S291, 
POISCE 894-53) Tr. ed: SLTIs8CACs Matt 
Co. v. Century Sav. Bank, 141 Fed. 
369, 72 CCA 671; Utah- Nevada Co. v. 
De "Lamar, 133 Fed. iis 6G 5OC AGT 9:3 
Cochran vy. Childs, 111 Fed. 433, 49 
CCAN2421* Southwestern Tel., etc., Co. 
Vv. Robinson, 48 Fed. 769, ite CCAS: 
The Fideliter, See Cais: ’No. AEDs 1 
Abb. 577, 1 Sawy. 153; Shuford Vv. 
@ain, 22 1m Casi) No, (12,8235 2Abb. 
302. 

Ala.—Whorton v. Moragne, 62 Ala. 
201; Wyatt v. Judge, 7 Port. 37. Com- 
pare Vaughan v. Seed, 7 Ala. 740. 

Cal.—Peo. v. Oakland Water Front 


Gos, L185. Cals 9234,850" Pe30bs Mastick 
v. San Francisco Super. Ct, 94 Cal. 
BY Wy 322 RO 

Colo.—McKinnon y. Hall, 19 Colo. 
AeeZ Ot. Ome Lobe. 

Conn.—Wildman v. Rider, 23 Conn. 
172. 

Dak.—Murry v. Burris, 6 Dak. 170, 
42 NW 25. 


D. C.—Columbia Nat. Sand Dredg- 
ing Co. v. Morton, 28 App. 288, 7 
LRANS 114, 8 AnnCas 511; McGowan 
v. Elroy, 28 App. 188. 

Fla.—Williams v. Wetmore, 51 Fla. 
614, 41 S 545; Florida Packing, etc., 
Co. v. Carney, 49 Fla. 293, 38 S 602, 
111 AmSR 95; McMillarn v. Wiley, 45 
Fla. 487, 33S "993: Livingston v. Web- 


ster, 26 "Fla. 325, 8S 442. 
Ga.—Dickinson v. Mann, 74 Ga. 

oii Crane" Vv. “Barry, vale Gat 476), 

Bostwick v. Perkins, 4 Ga. 47. A 


(8) Consolidation of Actions. Where no 
objection is raised in the trial court to the consoli- 
dation of actions, objection thereto cannot be made 
The same is true of the objection that 
actions were tried or heard together without any 
motion for or order of consolidation.®* 
(4) Election of Remedies. 


roe 2 Soles Durante ve 


AAD) 
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ter—aa. 


The objec- 
remedy and was 


Hawaii.—Lewers v. Redhouse, 14 
Hawaii 290. 

Ida.—Aram v. Edwards, 9 Ida. 333, 
Comegys, 3 Ida. 
67, 26 B 755, 35 AmSR 267. 

Ill.— Allott v. American Straw- 
board ‘Cos 23d bd. SON EnOoo, 
Becklenberg v. Becklenberg, 232 Ill. 
120, 88 NE 423; Aurora v. Schoeber- 
lein, 230 Ill, 496, 501, 82 NE 860 [cit 
Cyc]; Fisher v. Chicago, 213 Ill. 268, 
271, 72 NE 680 [cit Cyc]; Mansfield v. 
Mansfield, 203 Ill. 92, 67 NE 497; 
Way v. Way, 64 Ill. 406; Foley v. 
Peo., 1 Ill. 57; Healy v. Mobile, etc., 
R. Co., 161 111. A. 138; Duffy v. Odell, 
117 Ill. A. 336; Soldiers’ Orphans’ 
Home v. Lyon, 42-Tll. Av 615. 

Ind.—Steinmetz v. G. H. Hammond 
Co., 167 Ind: 153) 78 INE) 628s) Ehunit- 
ington County v. Beaver, 156 Ind. 
450, 60 NE 150; Lowery v. State L. 
Ins. Co., 153 Ind. 100, 54 NE 442; For- 
sythe Vv. Hammond, 142 Ind. 505, 40 
NE 267, 41 NE 950, 30 LRA 576; 
Emery v. Royal, 117 Ind. 299, 20 NE 
150; Newman v. Manning, 89 Ind. 
422; Louisville, etc., R. Co. v. Davis, 
83 Ind. 89; Matheney v. Earl, 75 Ind. 
5381; Doctor v. Hartman, 74 Ind. 221; 
Thomas v. Wood, 61 Ind. 132; Davis 
v. Perry, 41 Ind. 305; Riley v. Butlér, 
36 Ind. 51; Andrews v. Powell, 27 
Ind. 303; Terre Haute, etc., R. Co. v. 
Smith, 19 Ind. 42; 
Weicht, 9 Ind. 394; Home Nat. Bank 
v. People’s State Bank, 49 Ind. A. 13, 
96 NE 710; Daniels v. Bruce, (A.) 93 
NE 675; Debs v. Dalton, 7 Ind. A. 84, 
34 NE 236; Louisville, ete., R. Co. v. 
Creamer, 6 Ind. A. 700, 33 NE 238; 
Louisville, ete., R. Co. v. Parish, 6 
Ind. A. 89, 33 NE 122. 

Ind. T.—Ansley v. McLoud, 5 Ind. 
T. 568, 82 SW 908 [aff 138 Fed. 394, 
70 CCA 5384 (aff 204 U. S. 302, 27 SCt 
293, 51 L. ed. 495)]; Shapleigh Hard- 
ware Co. v. Brittain, 2 Ind. T. 242, 


48 SW 1069. 

v. Marker, 136 
Iowa 575, 114 NW 48; Hodges va 
Tama County, 91 Iowa 578, 60 NW 
185; State v. Van Beek, 87 Towa 569, 
54 NW 525, 48 AmSR 397, 19 A 
622; Lansing v. Chicago, etc., R. é 
85 Iowa 215, 52 NW 195; Cerro Gordo 
County v. Wright County, 59 Iowa 
485, 18 NW 645; Kline v. Kline, 57 
Iowa 386, 10 NW 825, 42 AmR 47; 
Groves v. Richmond, 53 Iowa 570, 5 
NW 763; St. Joseph Mfg. Co. v. Har- 
rington, 53 Iowa 380, 5 NW _ 568; 
Bridgman v. Wilcut, 4 Greene 563. 

Kan.—Foreman vy. Carter, 9 Kan. 
674; St. Louis, ete., R. Co. v. Brown, 
10 Kan. A. 401, 61 P 457. 

Ky. —Wickliffe v. Bailey, 5 B. Mon. 
253; Lindsey v. McClelland, 1 Bibb 
262. 

La.—State v. Nicolosi, 128 La. 836, 
843, 55 S 475 [quot Cyc]; Netter v. 
Reggio, 113 La. 723, 37 S 620; State 
v. Judges, 48 La. Ann, 6725, 19 “S 617; 
Edwards v. Edwards, 21 La. Ann. 
610; Smith v. Barkemeyer, McG. 139. 

Ma.—vU. S. Ex xpress Co. v. Hur- 
lock, 120 Md. 107, 87 A 834; Fairfax 
Forest Min., ete., Connve Chambers, 
75 Md. 604, 23 A 1024. 
ee v. Lowell, 117 Mass. 


Mich.—Fitch v. Manitou County, 
133 Mich. 178, 94 NW 952. 

Miss:—Green v. Creighton, 18 Miss. 
159, 48 AmD 742 

Mo.—McGrew v. Missouri Pacey oR. 
Co., 230 Mo. 496, 132 SW 1076; Thom- 
asson v. Mercantile Town Mut. Ins. 


Brownfield v.. 


(5) Jurisdiction and Organization of 
Lower Court *°—(a) Jurisdiction of Subject Mat- 
In General. 
give a court jurisdiction over the subject matter of 
an action; and, therefore, the question of jurisdic- 
tion of the subject matter may, as a rule, be raised 
for the first time in the appellate court, or the court. 
may, on its own motion, take notice of such want 
of jurisdiction,®® unless there is a statutory pro- 


Consent of parties cannot 


Co., 217 Mo. 485, 116 SW 1092; Sid- 
well v. Jett, 213 Mo. 601, 112 SW 56; 
Cable v. Duke, 208 Mo. 557, 106 SW 
643; Little Rock Trust Co. v. South- 


ern Missouri, ete, R. Co., 195 Mo. 
669, 98 SW 944; Hudson v. Cahoon, 
193 Moy b4 72 91kS Wie 725 Dandie 


Jacksonville Southeastern Line, 126 
Mo. 69, 28 SW 965; Fields v. Maloney, 
78 Mo. 172; Graham v. Ringo, 67 Mo. 
324; Hannibal, ete, R. -Co. v. Ma- 
honey, 42 Mo. 467; Holman v. Re- 
naud, 141 Mo. A. 399, 125 SW 843; 
White v. Missouri, ete., R. Co., 72 
Mo. A. 400; Beck, ete., Lith. Co. v. 
Obert, 54 Mo. A. 240. 

Mont.—McCauley v. Jones, 35 
Mont. 32, 88 P 572 (appeal from in- 
termediate court); Oppenheimer v. 
Regan, 32 Mont. 110, 79 P 695. 

N. J.—Parker v. ‘Munday, LAN te 
83; Dodd v. Una, 40 N. J. Eq. 672, 
a J. By. 


N. M.—De Baca v. Wilcox, 11 N. 
M. 346, 358,.68 P 922.[quot Cye]. 


L. 
5 A 155; Gifford v. Thorn, 7 N. 


N. Y.—Fiester v. Shepard, 92 N. Y. 
251; Dudley v. Mayhew, 3 N. Y. 
9; Matter of Logan, 116 App. Div. 


146, 102 NYS 200; 
Acre Square Bldg. Co., 112 App. Div. 
114, 98 ) NYS" 242) olirevi on other 
grounds 188 N. Y. 108, 80 NE 657]; 
Armstrong v. Loveland, 99 App. Div. 
28, 90 NYS 711; Worthington v. Lon- 
don Guarantee etc., Co., 47 App. Div. 
609, 62 NYS 591 [rev on other 
grounds 164 N. Y. 81, 58 NE 102]; 
Pitt v. Davison, 37 Barb. 97, 13 Abb 
Pr 129 [rev on other grounds 37 N. 
Y. 235]; Underhill v. Cohen, 61 Misc. 
627, 114 NYS 115; Sherwood v. New 
York Tel. Co. 46 Mise. .102; 91) NYS. 
387; Stuyvesant Real Est. Co. v. 
Sherman, 40 Misc. 205, 81 NYS 642; 
Willis v. Parker, 30 Misc. 750, 62 
NYS. 1078; Dreyfus v. Carroll, 28 
Mise. 222, 58 NYS 1116; Tyroler v. 
Gummersbach, 28 Misc. 151, 59 NYS 
266,-319, 6 NYAnnCas 386; Levy v. 
Swick Piano Co., 17, Mise: 145, 39 
NYS 409; Peo. v. New York Mar. 
Ct., 3 AbbPr 311% Hallett v.p Rign= 
ters, 13 HowPr 43; Holmes y. Honie, 
8 HowPr 383; Delafield v. Illinois, 
Pogue LO Coming vy. aebeacya suntan 


N. C.—Harper v. Harper, 148 N. C. 


Peabody v. Long 


453, 62 SE 553; Ullery v. Guthrie, 
LASSEN C. au 62 SE 552; Lenoir 
Realty, ete., v. Corpening, 147 
INS C5613, 61 Si 528; Fidelity, etc., 


COomnve Jordan, GE ING «CL 236, 46 SE 
496; Beaufort County v. Old Domin- 
ion Steamship Co., 128 N. C. 558, 39 
SE 18; Nichols v. Nichols, 128 N. C. 
108, 88 SE 296; Whitehurst v. Petti- 
pher, 105 N. C, 40, 11 SE 369; Ran- 
dleman Mfg. Co. v. Simmons, 97 N. 
C. 89, 1 SE 923; Smaw v. Cohen, 95 
NEC, 85.2 Wamis: we iCounell = 92=Ne Ce 
725; Green v. Dawson, 92 N. C. 61; 
Turner v. Foard, 83 N. C. 683; States- 
ville Bank v. Graham, 82 N. C. 489; 
Meekins v. Tatem, 79 N. C. 546; Wil- 
liamson v. Lock’s Creek Canal Co., 78 
N. C. 156; Hervey v. Edmunds, 68 N. 
@7 243) Israel v. Ivey, 61 N. C. lag ie 
Keaton v. Banks, 32)N./C, 381, 51 
AmD 393. 

Oh.—Baltimore, ete., R. Co. v. Hol- 
lenberger, 76 Oh. St. 177, 81 NE 184; 
The General Buell v. Long, 18 Oh. 
St. 521; Evans v. Iles, 7 Oh. St. 233; 
Gilliland v. Sellers, 3 Ohy sSt. 223: 
Thompson y. The Julius D. Morton, 
2.Oh. St. 26) 59. AmD 1658: 'State iv. 
Turner, Wright 20. 


as! 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 649] 
vision to the contrary.s’ 


hike tribunal had no jurisdiction,°* 


tion on the ground of want of jurisdiction of an 
intermediate court on appeal from a decision of a 


board.®® 


Okl.—Cummings v. 


But, where a court has 


McDermid, 4 
Ok1.' 272; 44 P 276. 

Or.—Kalyton vy. Kalyton, 45 Or. 
116, 74 P 491, 78 P 332 [rev on other 
grounds 204 U. S. 458, 27 SCt 346, 51 
L. ed. 566]. 

Pa.—Fowler v. Eddy, 110 Pa. 117, 
1 A 789; Coleman’s App., 75 Pa. 441; 
Little Meadows, 28 Pa. 256; Stear- 
ly’s App., 3 Grant 270; Small’s App., 
23 WklyNC 20. ; 

Philippine.—Government v. Ameri- 
ean Surety Co., 11 Philippine 203. 

‘ at I—In re College St., 1i R. I. 
72. 

S. C—Hunter vy. Alderman, 79 S. 
C. 555, 61 SE 202; Whetstone v. Liv- 
ingston, 54 S. C. 539, 32 SE 561; Co- 
lumbia Water-Power Co. v. Columbia 
Hlectric St. R., etc., Co., 43 S. C. 154, 
20 SE 1002; Gibbes v. Morrison, 39 
Si Ci369: 17 SE 803; Hardin v. Trim- 
mier, 30 S. C. 391, 9 SE 342; Chap- 
man v. Charleston, 28 S: C. 373, 6 SE 
158, 13 AmSR 681; Bell v. Fludd, 28 
S. C. 313, 5 SE 810; Ware v. Hender- 
son, 25 S. C. 385; State v. Penny, 19 
S. C. 218; Poole vy. Brown, 12 S. C. 
556. 

S. D.—Nelson y. Ladd, 4 S. D. 1, 
34 NW 809. 

Tenn.—Bryan v. Norfolk, ete, R. 
Co., 119 Tenn. 349; 104 SW 5238. 

Tex.—Swigley v. Dickson, 2 Tex. 
192; Smith Drug Co. v. Rochelle, 
(Civ. A.) 1385,SW 258; McDaniel v. 
Staples; (Civ. 2A.) 113 SW 596; Car- 
others v. Holloman, 33 Tex. Civ. A. 
131, 75 SW 1084; Capps v. Leachman, 
(Civ. AY) 135 Sw 397 [rev on other 
grounds 89 Tex. 690, 36 SW 250]. 

Vt.—Re Parsons, 64 Vt. 1938, 23 A 
519; Franks v. Lockey, 45 Vt. 395. 

Va.—Hanger Vi pCome, LOM Vaareie, 
60 SE 67, 14 LRANS 683; Strother v. 
Strother, 106 Va. 420, 56 SHy 170; 
South, 1ete., RCo: wv. Com: 104.Va. 
314, 51 SE 824; Furst v. Banks, 101 
Va. 208, 43 SH 360; Witz v. Mullin, 90 
Va. 805, 20 SE 783; Buffalo v. Poco- 
hontas, "85 Va. 222, q SE 238; Green v. 


Massie, 21 Gratt. (62 Va.) 356; 
Clarke v. Conn; 1 Munf.. (15 Va.) 
160; Hooe v. Barber, 4 Hen. & M. (14 
Va.) 439. 

Wash.—Robertson Mortg. Co. vy. 
Thomas, 60 Wash. 514,-111 PP. 795; 


Brown v. Rauch, 1 Wash. ADT a2 Os 
785. 

W. Va.—Buskirk v. Ragland, 65 W. 
Va. 749, 65 SE 101; Thompson v. 
Adams, 60 W. Va. 463, 55 SE 668; 
Hall v. Wadsworth, 30 W. Va. 55, 3 
BE 29. 

: Wis.—Potter v. Frohbach, 133 Wis. 
1, 112 NW 1087; Plano Mfg. Co. v. 
Rasey, 69 Wis. 246, 34 NW 85;. Tay- 
lor v. DeCamp, 68 Wis. 162, 31 NW 
728; Edler v. Hasche, 67 Wis. 653, 31 
NW 57; McDonald v. Vinette, 58 Wis. 
619, 17 NW 319; Baker v. State, 56 
Wis. 568, 14 NW 718; Bullard v. 
Kuhl, 54 Wis. 544, 11 NW 801; Night- 
ingale v. Barens, 47 Wis. 389, 2 NW 
767; Rasmussen v. McCabe, 46 Wis. 
600, 1 NW 196; Palmer v. Peterson, 
46 Wis. 401, 1 NW 73; Ohse v. Bruss, 
45 Wis. 442; Steen v. ‘Norton, 45 Wis. 
412; Mathie v. McIntosh, 40 Wis. 120; 
Haight v. Lucia, 36 Wis.. 355; Con- 
nors v. Gorey, 32 Wis. 518; Damp Vv. 
Dane, 29 Wis. 419; Peck vy. Beloit 
School Dist. No. 4, 21 Wis. 516; Felt 
v. Felt, 19 Wis. 193; Clark v. Bow- 
ers, 2 Wis. 123. 

Eng.—Norwich v. Norwich Electric 
Tramways Co., [1906] 2 K. B. 119; 
Cannan v. Reynolds, 5 E. & B. 301) 
85 ECL 301, 119 Reprint 493. 


87. Carrington v. Thomas C. 
Basshor Co., 121 Md. 71, 88 A 52 
(holding that, under Code [1912] 


art 6 §0 375 declaring that no defend- 
ant in’ a suit in equity shall on ap- 


[3 C. J.—48] 


The rule also applies to 
the objection that a board of supervisors or other 


APPEAL AND ERROR 


and to an objec- 


general jurisdic- 


peal “make any objection to the ju- 
risdiction of the Court below, unless 
it shall appear by the record that 
such objection was made in said 
Court,” a defendant whose answer 
was on file when an order appointing 
a receiver was made cannot object 
for the first time on appeal to the 
jurisdiction of the lower court); 
Farmers’, etc., Bank v. Wayman, 5 
Gill (24d.) 336. 

88. Peo. v. Reclamation Dist. No. 
556, 130 Cal. 607, 63 P 27 (holding 
that the objection that a board of 
supervisors had no jurisdiction to 
grant a petition to form a reclama- 
tion district, because the description 
of the land therein was insufficient, 
under the statute, could be first taken 
on appeal, it not appearing that the 
defect could have been cured by 
evidence in the lower court); Colonial 


Power,’ etc: <Co. ‘v. Creaser, 87 Vt. 
457, 89-A 472, 
89. Huntington County v. Beaver, 


156 Ind. 450, 60 NE 150 (holding that, 
where a case was tried in a circuit 
court, on appeal from a decision of 
the board of county commissioners, 
and it affirmatively appeared from 
the application filed with the board 
that it was not appealable, the ques- 
tion of the jurisdiction of the circuit 
court could be raised at any stage 
of the proceedings); Bradford v. Em- 
mee County, 160 Iowa 206, 140 NW 


90. U. S.—Giles v. Harris, 189 U. 
S. 475, 23 SCt 639, 47 L. ed. 909; Hill 
v. Walker, 167 Fed. 241, 92 CCA 633; 
Carter-Crume Co. v. Peurrung, 86 Fed. 
ae 30 CCA 174, 99 Fed. 888, 40 CCA 
150. 

Ariz.—McClintock v. Bolton, 6 Ariz. 
3 UOly Sipe GT ts 

Ark.—Pratt v. Frazer, 95 Ark. 405, 
129 SW 1088. 

Cal.—In re Dombrowski, 163 Cal. 
290, 125 P 233 (holding that the ap- 
pellate court will not, at the instance 
of one who appeared below and 
failed in any way to urge his objec- 
tion, review the conclusions of the 
trial court as to facts essential to its 
jurisdiction, concerning which the 
lower court is vested with power to 
hear and determine); In re Clark, 128 
Cal. 147, 60 P 663. 

Colo.—Washington County v. Mur- 
ray, 45 Colo. 115, 100 P 588; Empire 
Ranch, etc., Co. v. Millett, 24 Colo. A. 
464,135 Po 127%; 

Fla.—Williams v. Wetmore, 51 Fla. 
614, 41 S 545. 

Ga.—Savannah, ete., R. Co. v. Tal- 
bot, 123 Ga. 378, 51 SE 401, 3 Ann 
Cas 1092; Southern R. Co. v. Gresh- 


am, 114 Ga. 183, 39 SE 883. 
Ill.— King v. King, 215 Ill. 100, 74 
NE 89; Reed v. Engel, 142 Ill. A. 


413 [aff 237) Tl. 628) 86. NE 1110)); 
Clinton’ v. "Winnard, 135 Till, A. (274 
[aff 233 Ill. 320, 84 NE 261]; 
v. Lapsley, 128 Ill. A. 611; Adams 
Vv. Crown Coaluetes Cory 9 Tis Al 254 
[aff 198 Tll. 445, 65 NE 97]. 
Ind.—Brown v. Harris, 1 Blackf. 
SAS ae (Sankd CALMED eLe.o sins Co. Vv. 
Clark, 41 Ind. A. 345, 83 NE 760. 
Iowa.—Wait v. Mystic Workers of 
World, 140 Iowa 648, 119 NW 72; 
Easton v. Somerville, 111 Iowa 164, 
82 NW 475, 82 AmSR 502. 
Kan.—Groenmiller vy. Kaub, 67 Kan. 
844, 73 P 100; Zeisler v. Bingman, 9 
Kan. A. 447, 60 P 657. 
Ky.—Singletary yv. Boerner-Morris 
Candy Co., 129 Ky. 556, 112 SW 637. 
La.—In re Quaker Realty Co., 122 
La. 43, 47 S 369. 
Mich.—Young y. Potter, 150 Mich. 
375, 114 NW 215; Pere Marquette R. 
Co. v. Wabash R. Co., 141 Mich. 215, 


104 NW 65035 Flint, “ete: R. ‘Cot vy. 
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tion of a class of cases, an objection that, because 
of irregularities or other special circumstances, it 
had no jurisdiction of a particular case belonging 
to that class, or that it had no jurisdiction to render 
the particular judgment, must generally have been 
made in the court below. 


This rule also applies 


Detroit, ete., R. Co., 64 Mich. 350, 31 
NW 281. 

Mo.—Little Tarkio Drain. Dist. No. 
Fate Richardson, 227 Mo. 252, 126 SW 


Nebr.—Smith _ v. Nofsinger, 86 
Nebr. 834, 126 NW 659. 
J.—Levinson v. Godfrey, 79 N. 


N. 
J. Li. 212, 74 A 278. 

N. Y.—Hunt v. Long Island R. Co., 
130. App. Div. 828, 115 NYS 478; 
Reichardt v. American Platinum 
Works, 47 Misc. 650, 94 NYS 384; 
Meuthen v. Eyelis, 33 Misc. 98, 67 
NYS 246, 8 NYAnnCas 372 [allowing 
reh 31 Misc. 192, 65 INVS S224 Ver 

N. C.—Short v. Gill, 126 N. Cc. 803, 
36 SE 336. 

Okl.—State Nat. Bank v. Wood, 142 
P 1002. 

Pa.—Mountain Water Co. v. Em- 
ans Borough, 43 Pa. Super. 179. 

Ss. C.—Jenkins v. Atlantic Coast 
Line R. Co., 84 S. C. 361, 66 SE 415. 

Tenn.—Campbell v. Illinois Cent. 
R. Co., 16 Lea 270; Webster v. Whit- 
worth, (Ch. A.) 68 SW 290. 

Utah.—Fields v. Daisy Min. Co., 
26 Utah 373, 73 P 521. 
W. Va.—MclIntosh vy. Augusta Oil 
Co., 47 W. Va. 832, 35 SE 860. 

133 C.—Stephenson v. Stephenson, 
13 B. C. 115; Robitaille v. Mason, 9 
me Cr £997 Gelinas v. Clarks 23) sBa6C. 


Objection that remedy was in 
euutey, or at law see infra §§ 654, 
oo. 

[a] Interpleader.—Where a _ con- 
troversy in the nature of a bill of 
interpleader is in a court of general 
jurisdiction, the form of the pro- 
cedure being somewhat irregular, but 
the parties all appearing before the 
court and submitting to its jurisdic- 
tion without objection, it is too late 
to raise the question of jurisdiction 
in the appellate court. Adams v. 
Crown Coal, ete. "Co... 97 Mla Ae Zod 
[aff 198 Ill. 445, 65 NE 97]. 

{b] Action against estate of de- 
ceased person.—An objection that a 
cause of action against the estate of 
one deceased is not properly brought 
in the district court must be raised 
by motion or demurrer, and cannot 
be raised for the first time on ap- 
peal. WBaston v. Somerville, 111 Iowa 
164, 82 NW 475, 82 AmSR 502. 

[ec] Jurisdiction as to some is- 
stues.—An objection to jurisdiction 
not raised below will not be consid- 
ered as a meritorious ground for a 
new trial, where, as to some issues, 
the court had jurisdiction. Southern 
R. Co. v. Gresham, 114 Ga. 183, 39 
SE 883. 

[ad] Amount of judgment.—Juris- 
diction of the trial court to render 
judgment for the amount of the re- 
covery cannot be objected to for the 
first time on appeal. Barton y. Pond, 
(kant, A255 P7519! 

[e] Jurisdiction to grant new trial. 
—Where defendant did not object to 
the jurisdiction of the trial court to, 
set aside a verdict and grant a new 
trial for inadequacy of damages, and 
did not raise the question on appeal 
from the order setting it aside, the 
question will not be _ considered. 
Hunt v. Long Island R. Co., 130 App. 
Div. 828, 115 NYS 478. 

{f] Nonresidence of defendant.— 
The objection that the municipal 
court of New York city had no juris- 
diction because it was not alleged 
and proved that defendant was a res: 
ident of the city of New York cannot 
be raised for the first time on ap- 
peal. Meuthen v. Eyelis, 33 Misc. 98, 
67 NYS 246, 8 NYAnnCas 372 [allow- 
ing reh 31'Misc. 792, 65 NYS 2277]. 
This case relies upon Worthington y. 


$ 
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in the ease of an objection to the jurisdiction of a 
board or other like tribunal,®! or to the jurisdiction 
of an intermediate court on appeal from the de- 
cision of such board or other tribunal.®? In such 
cases, where the question of jurisdiction is raised 
in the trial court and decided, and no question is 
saved for review, the question cannot be considered 
on appeal.®* A party who does not, in the court 
below, challenge the jurisdiction of the court to en- 
tertain a cross bill cannot raise that question on ap- 
peal or error.°* The rule that the question of 
jurisdiction over the subject matter of an action 
can be raised at any time does not apply to a ease 
in which the record is fully made up for a final 
adjudication upon other questions in an appellate 
cour. 2 

[§ 650] bb. As Dependent on Amount Involved. 
As a rule the objection that the lower court was 
without jurisdiction because the amount involved 
was insufficient may be raised for the first time on 
appeal.°> But the rule does not apply where the 
question is not a jurisdictional one, but is one as 
to the form of the judgment.®* In any event it 
must clearly appear that the necessary amount is 
not involved before the appellate court will take 
cognizance of an objection on that ground.®® And 


London Guarantee, etc., Co., 164 N. Y. 


APPEAL AND ERROR 


trict court from the disallowance of 1. 
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it has been held that the objection must be made 
in the court below, where an amendment is made 
in the district court on appeal from a justice of the 
peace raising the jurisdictional amount beyond the 
maximum amount of the justice’s jurisdiction ;°° 
and that, although the intermediate court is lim- 
ited in its appellate jurisdiction to a certain 
amount, if the parties proceed to trial upon the 
merits, without objecting to the jurisdiction on that 
ground, it is too late, upon error, to make such an 


objection.+ 
[§ 651] ce. Failure to Allege Jurisdictional 
Facts. If the existence of jurisdictional facts is 


admitted, or if they appear by any part of the ree- 
ord, or, as a rule, if the defect is one which might 
have been cured by amendment, the objection that 
they do not appear by allegation in the declara- 
tion, complaint, petition, or bill cannot be raised 
for the first time on appeal.? So, if sufficient facts 
are alleged to bring the case within the general 
equitable jurisdiction of the court, an objection can- 
not be first raised on appeal that it was not alleged 
that complainant had not a complete remedy at 
law,® or that plaintiffs have exhausted their legal 
rights against defendants.* But on the other hand 
it has been held that a failure to state a fact essen- 


Schatzinger v. Lake View Land, 


81, 58 NE 102, holding that the mu- 
nicipal court of the city of New 
York is not a new court created by 
the legislature, under Const. art 6 § 
18, but a continuation of the district 
courts, and is not, therefore, affected 
by the limitations of said constitu- 
tional provision; and overrules on 
this point Tyroler v. Gummersbach, 
28 Misc. 151, 59 NYS 266, 319, 6 NY 
AnnCas 886, and Willis v. Parker, 30 
Mise. 750, 62 NYS 1078. 

[g] Removal to federal court; 
Employers Liability Act.—Where an 
action for the death of a railroad 
brakeman was solely subject to the 
second Employers” Liability Act, 
neither party could gbject for the 
first time on appeal, that it was re- 
moved to a federal district of which 
defendant was not a resident. Gar- 
rett v. Louisville, ete. R. Co. 197 
Hed swio wip eCc An Loos 

[h] Concurrent state and federal 
jurisdiction.—Where both the state 
and federal courts have jurisdiction, 
the failure of a party to question the 
authority of the state court to pro- 
ceed with the cause precludes him 
from raising that question on appeal. 
Ft. Worth, etce., R. Co. v. Matador 
Land, etc., Co., (Tex. Civ. A.) 150 SW 
461 

fil Insufficient proof of citizen- 
ship.—Where no objection is made 
in the trial court to the sufficiency 
of the proof to sustain the allega- 
tions of plaintiff’s citizenship, for 
federal jurisdictional purposes, the 
ouestion of want of jurisdiction on 
that ground will not be considered 
in the appellate court. North Jersey 
St. R. Co. v. Purdy, 142 Fed. 955, 74 
CGALCL25. 

[j] Recitals shewing waiver.— 
Where the recitals of an_ interlocu- 
tory decree, consented to by defend- 
ant and supplemented by his answer, 
amount to a waiver of the question 
of jurisdiction, such waiver will jus- 
tify an appellate court, on an appeal 
from the final decree, in exercising 
its discretion in retaining the cause 
for hearing on its merits. Parish v. 
McGowan, 39 App. (D. C.) 184. 

91. Peo. v. Powell, 127 Ill. A. 614 
(holding that the jurisdiction of the 
eivil service commission to remove a 
patrolman could not be raised for the 
first time on appeal). 

92. Washington County v. Murray, 
45 Colo. 115, 100 P 588 (holding that, 
where a county, on appeal to the dis- 


a claim by the board of county com- 
missioners, did not raise the question 
of the jurisdiction of the court, it 
could not, on appeal to the supreme 
court, complain of any irregularity in 
the jurisdiction of the court over it). 

93. ; Sueblealth, ete. ins, Co. Ve 
Clark, 41 Ind. A. 345, 83 NE 760. 


94. King v. King, 215 Ill 100; 74 
NE 89. 
95. Patterson v. Scottish Ameri- 


can Mortg. Co., 107 Ind. 497, 8 NE 554. 


96. Cochran v. Childs, 111 Fed. 
433, 49 CCA 421; Tillery v. Royal 
Ben. Soc., 165 N. C. 262, 80 SE 1068; 


Lenoin Realty, ete., Co. v. Corpening, 
147 N.C. 6138, 61 SE 528; Smaw v. 
Cohen, 95 N. C. 85; Hanger v. Com., 
107 Va. 872, 60 SE 67, 14 LRANS 683. 
See also Powers v. Thayer, 30 Vt. 
361; Washburn v. Dewey, 17 Vt. 92. 

[a] Contra.—Zeisler v. Bingman, 
9 Kan. A. 447, 60 P 657 (holding that 
the objection that the district court 
had no jurisdiction to try a replevin 
suit, where the amount in contro- 
versy was less than three hundred 
dollars, could not be raised for the 
first time on appeal). 

97. . Hill’ Constr. Co. v. Chicago, 
ete. RR JCon 14 TN Ar 600: 


98. People’s Tel., ete., Co. v. East 
Tennessee Tel. Co., 103 Fed. 212, 43 
CCA 185. See also Giles vy. Harris, 


189 WU. S. 475,23 SCt 6389, 47 LL. ed. 
909 (referred to infra § 651); Wash- 
ington County v. Murray, 45 Colo. 
115, 100 P 588. Thus, where the trial 
court has jurisdiction of the cause 
of action stated in one paragraph of 
the complaint, but not of that stated 
in another, and. renders judgment 
upon both, such judgment is not void, 
and it will, in the absence of any 
proper objection to the jurisdiction 
in the court below, be upheld on ap- 
peal to the supreme court. Louis- 
ville, ete., R. Co. v. Fox, 101 Ind. 416. 
And if the declaration in a suit com- 
menced by attachment is for a sum 
sufficient to give the lower court ju- 
risdiction, the reviewing court will 
not consider an objection, raised for 
the first time on appeal, that the 
amount involved was not sufficient to 
give the court jurisdiction, notwith- 
standing the fact that the attach- 
ment was for an insufficient amount. 
Roberts v. Burke, 6 Ala. 348. See 
also Simpson v. Peirce, 6 Rob. (La.) 
440. 

99. Groenmiller v. Kaub, 67 Kan. 
844, 73 P 100. 


— 


ete. 1Co.,_ 33, Oh CirieCt 424 (aches od 
Oh. St. 505, 102 NE 1126] (holding 
that although the common pleas 
court is limited in its appellate juris- 
diction to three hundred dollars, yet 
if the parties proceed to trial upon 
the merits, without objection to the 
jurisdiction, on the ground that judg- 
ment is prayed for more than three 
hundred dollars, it is too late upon 
eraer ie make such an objection). 
S.—Giles v. Harris, 189 U. 
Ss. teh 23 SCt 639, 47 L. ed. 909 (ju- 
risdictional amount); People’s Tel., 
ete., Co. v. East Tennessee Tel. Co. 
103 Fed. 212, 43 CCA 185 (citizenship). 

Cal.—In re Dombrowski, 163 Cal. 
290, 125 P 233 (notice). 

Colo.—Nelson. v. Chittenden, 53 
Colo. 30, 123 P 656, AnnCas1914A 1198 
(jurisdictional amount). 

Ill.—Gage, v. Chicago, 211 Ill. 109, 
71 NE 877, 103 AmSR 191 

Ind.—Thomas v. Wood, 61 Ind. 132 
(holding that the defect. is unavail- 
able aS error if the evidence in the 
record establishes the jurisdictional 
fact). 

Ky.—Clarey v. Marshall, 4 Dana 
95 (residence or citizenship). 

Y.—Schaghticoke v. Fitchburg 
R. Co., 53 App. Div. 16, 65 NYS 498 
[aff 169 N. Y. 609 mem, 62 NE 1101 
mem] (locality of city ‘within juris- 
diction). 

[a] Municipal courts of New York 
city—The N. Y. Consol. Act ec 410, 
applicable to the district courts of 
the city of New York, and which has 
been continued in force with respect 
to the municipal court, provides that 
the court will be deemed to have ju- 
risdiction if the objection that it has 
not jurisdiction is not taken at the 
trial. Under this section, where no 
objection for want of jurisdiction is 
taken at the trial, and the trial is 
had solely on the merits, it cannot 
be objected, on appeal, that the court 

had no jurisdiction, because facts 
showing that the court had jurisdic- 
tion were not alleged. Meuthen vy. 
Eyelis, 33 Misc. 98, 67 NYS 246. See 
also Berring v. McAvoy, 52 App. Div. 
501, 65 NYS 467. 

oe Schilling v. Rominger, 4 Colo. 


4 People’s Nat. Bank v. Loeffert, 
184 Pa. 164, 38 A 996. See also Mc- 
Intosh v. ‘Augusta Oil Co., 47 W. Va. 
832, 35 SE 860 (where it was held 
that, if the court had jurisdiction of 
cases of the class to which the case 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tial to the court’s jurisdiction may be raised for 
the first time on appeal;° and this rule has been 
held to apply where there is not a sufficient allega- 
tion of nonresidence of defendant to give the court 
So, where the affidavit to a bill in a 
divorce case fails to comply with the prescribed 
statutory form, the trial court, it has been held, 


jurisdiction.® 


acquires no jurisdiction, and the 


will dismiss the suit upon its own motion, although 
no question was made in the trial court or the re- 
viewing court as to the sufficiency of the affidavit.’ 
And it has been held that in a suit in which federal 
jurisdiction depends wholly on diversity of citizen- 
ship, and in which the record shows that such di- 
versity has been insufficiently alleged, the judgment 
will be reversed in the appellate court for want of 
jurisdiction, although exception to the jurisdiction 
But on the other 


was not taken in the trial court.® 


APPEAL AND ERROR 


reviewing court | that court.” 


[§ 653] 


at bar belonged, the fact that the] Orchard v. National Exch. Bank, 121 


affidavit therein was defective does 
not make the suit one without juris- 
diction, and, where the validity of 
the affidavit is not questioned in the 
trial court, no objection for want 
of jurisdiction can be raised on ap- 
peal). 

5. Thomas v. Wood, 61 Ind. 132; 
Bae ate v. Rumping, 36 Mont. 39, 91 
P 1057, 12 LRANS 1197, 12 AnnCas 
1090; Dakota Nat. Bank v. Klein- 
schmidt, 33 S. D. 132, 144 NW 934. 

[a] In Oregon under Ballinger & 
Cc. Codes & St. § 72, providing that if 
no objection is taken, either by de- 
murrer or answer, defendant shall be 
deemed to have waived the same, ex- 
eepting only the objection to juris- 
diction, and that the complaint does 
not state a cause of action, an ob- 
jection that the complaint does not 
state all the facts essential to juris- 
diction may be urged for the first 
time on, appeal... Parrish v. Parrish, 
52 Or. 160, 96 P 1066. 

6. Ormsby v. Lynch, Litt. Sel. Cas. 
(Ky.) 303; Rumping v. Rumping, 36 
Mont. 39, 91 P 1057, 12 LRANS 1197, 
12 AnnCas 1090. 

7. Holloman vy. Holloman, 127 N. 
Cc. 15, 87 SE 68; De Armond v. De 
Armond, 92 Tenn. 40, 20 SW 422. 


But see Holcomb v. Holcomb, 100 
Mich. 421, 59 NW ees 

8 St. Louis, ete., R. Co. v. New- 
com, 56 Fed. 951, 6 CCA 172. 

9. Giles v. Harris, 189 U. S. 475, 
23 SCt 639, 47 L. ed. 909. But see 


Cochran vy. Childs, 111 Fed. 433, 49 
CCA 421. 


10. U. S.—Perez v. Fernandez, 202 


Wes! 80; ZO SCt 56¥,9'50 Ti. ed. 942): 


Brown v. Fletcher, 206 Fed. 461, 124 
CCA 367 [mod 203 Fed. 70]; Royal 
Ins. Co. v. Stoddard, 201 Fed. 915, 120 
CCA 434; Cochran v. Childs, 111 Fed. 
433, 49 CCA 421; Blachly v. Davis, 3 
F. Cas. No. 1,456, 1 Mclean 412. 
Ark.—Sibley v. Leek, 45 Ark. 846. 
Colo.—Empire Ranch, etc., Co. v. 
Millett, 24 Colo. A. 464, 135 P 127. 
Ga.—Western Union Tel. Co. v. 
Cooper, 2 Ga. A. 376, 58 SE 517. 
Ind.—Metsker v. Whitesell, 181 Ind. 
126, 103 NE 1078 [rev reh 181 Ind. 
704, 103 NE 1085] (holding that the 
question of want of jurisdiction may 
be first raised in the supreme court 
where it appears on the face of the 
record); Steinmetz v. G. H. Hammond 
Co., 167 Ind. 153, 78 NE 628; Hunt- 
ington County v. Beaver, 156 Ind. 450, 
60 NE 150; Boys v. Simmons, 72 Ind. 
593; Riley v. Butler, 36 Ind. 51. 
Iowa.—Groves v. Richmond, 53 
Iowa 570, 5 NW 763. 
Md.—Schiff v. Solomon, 57 Md. 572. 
Mo.—Little Tarkio Drain Dist. No. 
1 v. Richardson, 227 Mo. 252, 126 SW 
1021; Little Rock Trust Co. v. South- 
ern Missouri, etc., R. Co., 195 Mo. 
669, 938 SW 944; Hudson yv. Cahoon, 
193 Mo. 547, 91 SW 72; Graham. v. 
Ringo, 67 Mo. 324; Holman v. Re- 
naud, 141 Mo. A. 399, 125 SW 843; 


Mo. A. 338, 98 SW 824. 

N. Y.—Willis v. Parker, 30 Misc. 
750, 62 NYS 1078. 

N. C.—Smaw v. Cohen, 95 N. C. 85. 

Oh.—The Steamboat General Buell 
v. Long, 18 Oh. St2521. 
ee C.—Varney v. Vosch, 21 8S. C. L. 

Tex.—Heidenheimer y. Marx, 1 Tex. 
A. Civ. Cas. § 171. 

Va.—Furst v. Banks, 101 Va. 208, 
43 SE 360. 
Wash.—Turner v. Turner, 33 Wash. 
LiSee74 Ped. 

W. Va.—Thompson y. Adams, 60 
W. Va. 463, 65 SE 668. 

Wis.—Pelton yv. Blooming Grove, 3 
Wis. 310 

Haim, = 2 


{a] Contra.—Birney v. 
Litt. (Ky.) 262. 

[b] Where a want of federal ju- 
Yisdiction appears on the face of the 
record, it is the duty of the circuit 
court of appeals to notice the defect, 
and reverse and remand, with direc- 
tions to dismiss, although no such 
objection has been raised by the par- 
ties, either at the trial or on appeal. 
Liverpool Royal Ins. Co. v. Stoddard, 
201 Fed. 915, 120 CCA 434. 

11. U. S.—Bradstreet v. Thomas, 
12 Pet. 59, 9 L. ed. 999; Hill v. Walk- 
er, 167 Fed. 241, 92 CCA 633; West- 
ern Union Beef Co. v. Thurman, 70 
Fed. 960, 17 CCA 542. 

Ala.—Barnett v. Tarrence, 23 Ala. 
463; Cullum v. Batre, 2 Ala. 415. 

Ariz. — McClintock “v. Bolton, 6 
Ariz. 300 be BGils 

Cal.—Matter of Thompson, 101 Cal. 
349; 35) PP 991, 386 =P 98) 508; Arroyo 
Ditch; ‘ete Conv. Super: Cti,2 92: Cal. 
47, 28 P 54, 27 AmSR 91; Mahoney 
v. Middleton, 41 Cal. 41; Hayes v. 
Shattuck; 21 Cal. 51. 

Colo.—Schoolfield v. Brunton, 20 
Colo. 139, 36 P 1103; Lord v. Hen- 
drie, etc., Mfg. Co., 13 Colo. 393, 22 
Bese Union Pac. R. Co. v. De Busk, 
12 Colo. 29145720) Pv752> 13" AmSR 221, 
3 LRA 350; Colorado ‘Cent. R. Co. v. 
Caldwell, 11 Colo. 545, 19 P 542: 
Cooper v. McKeen, 11 Colo. 41, 17 P 
97; Hardenbrook v. Harrison, 11 Colo. 
9, 17 P 72; Charles v. Amos, 10 Colo. 
272, 15 P 417; Denver, etc., R. Co. v. 
Roberts, 6 Colo. 333; Smith v. Ara- 
pahoe County Dist. Ct., 4 Colo. 235; 
Wyatt v. Freeman,4 Colo. 14; Creigh- 
ton v. Kerr, 1 Colo. 509 [aff 20 Wall. 
(U. S.) 22 L. ed. 309]; Deitz v. Cen- 
tral, 1 Colo. 323; Kurtze v. McCord, 
1 Colo. 164; Jones y. Stevens, 1 Colo. 
67. 

Fla.—Gordon v. Clarke, 10 Fla. 
179; Griffin v. Orman, 9 Fla. 22. 

Ga. ete: R. ‘Co. wv. -Gibson, 
85 Ga. 1, 11 SE 442, 21 AmSR 135; 
Cottle v. Harrold, 72 Ga. 830 [dist 
Sharman v. Thomaston, 67 Ga. 246]. 

Ill.—Adams v. Crown Coal, etce., 
Co., 198 Ill. 445, 65 NE 97 [aff 97 Ill. 
A. 254]; Reynolds v. Foster, 89 fll. 
257; Wasson v. Cone, 86 Ill. 46; Wal- 
lace. ve, Cox, (1 Tl... 5483. Alton® *y; 
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hand it has been held that the absence of averments 
in a bill in a federal court showing that the juris- 
dictional amount was in dispute is not available on 
an appeal to the supreme court of the United States, 
which raises the question of jurisdiction of the 
lower court on another ground, where no objection 
to the omission of such allegations was made in 


[§ 652] dd. Want of Jurisdiction Apparent on 
Record. The want of jurisdiction apparent on the 
face of the record will be taken notice of by the 
appellate court, whether set up and relied on as a 
defense in the court below or not.?° 
(b) Jurisdiction of the Parties. 
jection to the jurisdiction of the person must be 
made in the trial court. 
made in the lower court it will, on appeal, be held 
to have been waived.1? 


An ob- 
Where no objection is 


Where a party voluntarily 
Kirsch, 68 Ill. 261; Ohio, ete., R. Co. 
v. McCutchin, 27 Ill. 9; Swingley v. 
Haynes, 22 Ill. 214; O’Neil v. Peo., 
113 Ill. A, 195; Railway Pass., ete., 
Conductors’ Mut. Aid, ete., Assoc. v. 
Robinson, 38 Ill. A. 111 -[aff 147 Ill. 
138, 35 NE 168]. 

Ind.—Ohio, etc., R. Co. v. Heaton, 
137 Ind. 1, 35 NE 687; Debbs v. Dal- 
ton, 32 NE 570; Perkins v. Hayward, 
132 Indelg5y 31 NE 670; McCoy v. 
Able, 131 Ind. 417, 30 NEY 528, 31 NE 
453; "Louisville, etc., R. Co. v. Power, 
119 Ind. 269, 21 NE 751; Slauter vy. 
Hollowell, 90 Ind. 286; Reed v. Bod- 
kin, 68 Ind. 325. 

Towa. —Matter of Capper, 85 Iowa 
82, 52 NW 6; Bridgman vy. Wilcut, 4 
Greene 563. 

Kan.—Wells v. Patton, 50 Kan. 732, 
33 P 15; Anderson vy. Burchett, 48 
Kan. 781, 30 P 174; Kaw L. Assoc. v. 
Lemke, 40 Kan. 149, 19°Pi 3373 Han= 
sas City, ete., R. Co. v. Rodebaugh, 
38 Kan. 45, 15. P 899, 56 AmSR 715; 
Anglo-American Packing, etc., ‘Co; Vv. 
Turner Casing Co., 34 Kan. 340, 8 P 
403; Meixell v. Kirkpatrick, 29 Kan. 
679; Burdette v. Corgan, 26 Kan. 102; 
Freeman v. Waynant, 25 Kan. 279; 
Bury v. Conklin, 23 Kan. 460; Miller 
v. Bogart, 19 Kan. LD; Carver v. 
Shelly, 17 Kan. 472; Carr v. Catlin, 
13 Kan. 393; North Missouri R. Co. 
v. Akers, 4 Kan. 453, 96 AmD 183; 
Reedy v.. Gift; 2 Kan. 392. 

Ky.—Singletary v. Boerner-Morris 
Candy Co., 129 Ky. 556, 112 SW 637; 
Baker vy. Kinnaird, 94 Ky. By od Sw 
237, 14 KyL 695. 

La.—Reynolds yv. Rowley, 3 Rob. 
201, 38 AmD 233. Compare State v. 
Judges, 47 La. Ann. 1293, 17 S 800. 

Md.—Fairfax Forest Min., ete., Co. 
v. Chambers, 75 Md. 604, 23 A 1024; 
Ashton v. Ashton, 35 Md. 496. 

Mass.—Prince v. Gundaway, 157 
Mass. 417, 32 NE 653; Davis v. Mc- 
Enaney, 150 Mass. 451, 23 NE 221. 

Mich.—Hopkins v. Green, 93 Mich. 
394, 53 NW 537. 

Minn.—Masterson v. Le Claire, 4 
Minn. 163. 

Bens .—Ramsey v. Barbaro, 20 Miss. 

Mo.—Davis: v. Jacksonville South- 
eastern Line, 126 Mo. 69, 28 SW 965; 
Page v. Atlantic, ete., R. Co., 61-.Mo. 
78; Rowley v. Hinds, 50 Mo. 403: 
Wolf v. Harrington, 38 Mo. A. 276; 
Whitney Holmes Organ Co. v. Petitt, 
34 Mo. A, 536. 

Mont.—Gage vy. Maryatt, 9 Mont. 
266; (23 E sour 

Nebr.—Leake v. Gallogly, 34 Nebr. 
857, 52 NW 824; Bucklin v. Strickler, 
32 Nebr. 602, 49 NW 3871; Porter v. 
Chicago; ete, MR, (Colseie Nebr, mi4> 
Gretch v. Maxfield, 4 Nebr. (Unoff.) 
256, 93 NW 934. 

N. J.—North Hudson County’ R. Co. 
v. Flanagan, 57 N. J. L. 696, 32 A 
216; Naye v. Noezel, 50 N. J. L. 523, 
14 A 750; Delaware Bay, etc., R. Co. 
v. Markley, 45 N. J. Eq. 139, 16 A 436. 

N. Y.—Burdick v. Freeman, 120 N. 
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appears to the merits of the controversy, or makes 
any other appearance to an action pending in court 
which recognizes the general jurisdiction of the 
court, he thereby waives all irregularities which 
may have intervened for getting him into court.’” 

Quasi judicial tribunal. So, where proceedings 
are instituted before a quasi judicial tribunal, as, 
for -instance, a board of county commissioners, an 
appearance before the board without objecting to 
the notice is a waiver of any defect therein, and 
objection cannot afterward be made on appeal.® 

Repetition of objection. But where a defendant 
appears in court merely to object to the jurisdic- 
tion of the court over his person because of de; 
fective service of summons on him, and, his objec- 
tion being overruled, reserves exceptions thereto, 
and files his answer, it is unnecessary for defend- 
ant to object to the jurisdiction of the court at 
every step of the case, so as to preserve his right 
to make such objection on appeal.’* 

[§ 654] (c) Objection That Remedy Was in 
Equity. The objection that a cause is of equitable, 
and not of legal, cognizance cannot be made for the 
Y. 420, 24 NE 949; Brown v. King, 
63 Hun 158, 17 NYS 678; Reichardt 
v. American Platinum Works, 47 
Misc. 650, 94 NYS 384; Matter of 


Blum, 9 Misc. 571, 30 NYS 396; Abra- 
hamson v. Koch, 7 Misc. 122, 27 NYS 


concerned, 


ww “Moral 
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constitutes an appearance in the case, 
and, as far as the remonstrance is 
is a waiver of all ques- 
tions pertaining to the jurisdiction 
of the court over his person. 
IK) Amaye 


[88 653-654 


first time on appeal.'® If a party, when sued at 
law, conceives that the action, or any material 
issue in it, is of equitable cognizance, he must inter- 
pose the objection at the threshold of the case, and 
will not be heard to make it for the first time in 
the appellate court.1° It has been held, however, 
that where, on appeal from a judgment for plain- 
tiff, it appears that the pleadings, trial, and prac- 
tice followed without objection throughout the con- 
duct of the case have unalterably fixed its charac- 
ter as a pure action at law, and that plaintiff has 
mistaken his remedy which should have been in 
equity, the judgment cannot be affirmed because 
the evidence is sufficient to support a bill in 
equity.1* 

Objection by plaintiff. Where a plaintiff sues in 
a court of equity he cannot subsequently object for 
the first time on appeal that the cause was not of 
equitable cognizance.15 And where, in an action 
at law, the court has jurisdiction of the parties 
and subject matter, an objection that the defense 
set up was purely equitable cannot be made for the 
first time on appeal.?® 

[a] MIllustrations.—(1) In an ac- 
tion to enforce the liability of stock- 
holders for debts of the corporation, 
the objection that the action should 


have been brought in equity instead 
of at law comes too late on appeal. 


Ford 
89, 10 NE 648; 


310; Matter of Feust, 8 NYS 420 [aff 
121 N. Y. 299, 24 NE 479]; Malone v. 
Clark, 2 Hill 657. But see Howell v. 
Wright Dairy Co., 31 Misc. 755 mem, 
64 NYS 55 (where it was held, on 
appeal from a municipal court, that 
an objection that it nowhere appears 
in the record that the court had ju- 
risdiction over defendant may be 
taken for the first time on appeal). 
N.. .C.—Baruch, v. Long;.117 N. C, 
509, 23 SE 447; Devereux v. Deve- 
NOU, Cl ING GC: 12; Cloman v. Staton, 
18 Ne C2352 Leach v. Western North 
Carolina R. Co., 65 N: C. 486. 
Oh.—Fee v. Big Sand Iron Co., 13 
Oh. St. 563; Marsden v. Soper, 11 Oh. 
St. 503. 
Pa.—McCune v. McCune, 31 Pa. 
Atlantic Coast 


Super. 248. 
S. C.—Jenkins v. 
Line R. Co., 84 S. C. 361, 66 SE 415; 
Jenkins v. Atlantic Coast Line R. 
Co., 84 S. C. 343, 66 SH 409; Jenkins 
Va Southern (Ri Cony 38S. Cs 2925-53 
SE 481; Best v. Seaboard Air Line R. 
Go: 12S. C. 479, 52 SEP 223: 
Tenn.—Eller v. Richardson, 89 
Tenn. 575, 15 SW 650. 
Tex.—Williams v. Verne, 68 Tex. 
414, 4 SW 548; Perry v. McKinzie, 4 
Tex 1154. 
Va. v. Humphreys, 14 
Gratt. (55 Va.) 287. 
Wis.—Wickham vy. South Shore 
Lumber Co., 89 Wis. 23, 61 NW 287; 
German Mut. Farmer F. Ins. Co. v. 
Decker, 74 Wis. 556, 43 NW _ 500; 
Steen v. Norton, 45 Wis. 412; Gray v. 
Gates, 37 Wis. 614; Alderson v. White, 
32 Wis. 308; Anderson v. Coburn, 27 
Wis. 558; Blackwood v. Jones, 27 
Wis. 498; Grantier v. Rosecrance, 27 
Wis. 488; Lowe vy. Stringham, 14 Wis. 
222; Tallman vy. McCarty, 11 Wis. 
401; Barnum y. Fitzpatrick, 11 Wis. 
81; Caughey v. Vance, 3 Chandl. 308. 
Process and notice see infra §§ 690, 
91 


12. 

LS as 35 NE 154; Bentz v. Eubanks, 32 
Kan. 324, 4 P 269; Bury v. Conklin, 
23 Kan. 460. See Appearances [3 
Cye, 515]: 

13. Washington Ice Co. v. Lay, 
LOS Ind. 48,5.2 © NW 12223) Wisher wv. 
Hobbs, 42 Ind. 276; Smith vy. Alex- 
ander, 24 Ind. 454; Milhollin v. Thom- 
as, 7 Ind. 165. 

{a] Where a party appears and 
files a remonstrance, the filing of the 
remonstrance, like the filing of an 
answer or other pleading in a case, 


Singleton v. O’Blenis, 125 Ind. 


Sunier v. Miller, 105 Ind. 393, 4 NE 
867; Neff v. Reed, 98 Ind. 341; Green 
v. Elliott, 86 Ind. 53; Schmied v. 
Keeney, 72 Ind. 309. 

14. Lillard v. Brannin, 91 Ky. 511, 
16 SW 349, 13 KyL 74. 

15. U. S.—International Trust Co. 
v. T. B. Townsend Brick, etc., Co., 95 
Fed. 850, 37 CCA 396; Schoolfield v. 
Rhodes, 82° Med. 153, 27 CCA 95; St. 
Louis, etc., R. Co. v. Phillips, 66 Fed. 
35, 131CCA 3155) Union Paci aCorwrev,. 
Harris, 63 Fed. 800, 12 CCA 598 [aff 158 
U. S. 326, 15 SCt 843, 39 L. ed. 10038]. 

Ark.—Little Rock, ete., R. Co. v. 
Birnie, 59 Ark. 66, 26 SW 528. 

Ill.— Yeager v. Manning, 183 Ill. 
275, 55 NE 691; Vermont y. Miller, 
161 Ill. 210, 43 NE 975; Reed v. En- 
gel, 142 Ill. A. 412 [aff 237 Ill. 628, 86 
NE 1110]; Fish v. Lapsley, 128 Ill. A. 
611; Conklin v. Plant, 34 Til. A. 264. 

lowa.—Matthews RVaw pnt sede Luers 
Drug Co., 110 Iowa 231, 81 NW 
In re Knapp, 101 Iowa 488, 70 
626; Bibbins v. Clark, 90 lowa 
57 NW 884, 59 NW 290, 29 LRA 
prelmae v. Gill, 75 Iowa 717, 38 
ak ie —Stevenson vy. Moore, 118 

51 

Mo.—Crocker v. Barteau, 212 Mo. 
359, 110 SW 1062; Kostuba v. Miller, 
137 Mo. 161, 38 SW 946; Wistes v. Fry, 
94 Mo. 266, 6 SW 660; Tarmers’ Bank 
v. Gallaher, 43 Mo. A. 482; Leitch v. 
Miller, 40 Mo. A. 180. 

N. Y.—Stephens v. Meriden Britan- 
nia. Co. 160 Nie Yel 7187054 IND T8iee ie 
AmSR 678 [rev 13 App. Div. 268, 43 
NYS 226]; Worthington vy. London 
Guarantee, etc., Co., 47 App. Div. 609, 
62 NYS 591 [rev on other grounds 
164 Ni Y¥. 81,53 NE 102]. 

Pa.—North Shore R. Co. v. Penn- 
sylvania Co., 193 Pa. 641, 44 A 1083; 
Williams v. Concord Cong. Church, 
193 Ba, 120, 44 A 272. 

S. D.—Loftus v. Agrant, 18 S. D. 
55, 99 NW 90. 

Tex.—Zap pp v. Davidson, 21 Tex. 
Civ. A. 566, 54 SW 366. 

Va. OR EOD v. Moses, 34 SE 48. 

Ww. arrell v. French, 43 W. 
Va. 456. oT SE 263. 

Wis. —-Buffington v. Bardon, 80 Wis. 
635, 50 NW 776. 

See Metz v. Critcher, 83 S. C. 396, 
65 SE 394. 

Objection as to trial by jury see 
infra § 72 

Objection to reference of case see 
infra § 722. 


Buffington v. Bardon, 80 Wis. 635, 50 
NW 776. (2) And in an action to re- 
cover for personal injuries and to set 
aside a receipt given by plaintiff to 
defendant in full settlement of all 
claims for damages, on the ground 
that it was procured by fraud at a 
time when plaintiff ‘was in a frame 
of mind incapable of contracting,’ an 
objection that the court had no juris- 
diction to determine the issue of 
fraud cannot be raised for the first 
time on appeal. St. Louis, ete., R. Co. 
v. Phillips, 66 Fed. 35, 138 CCA 315. 
(3) See also Reed v. Engel, 142 Ill. 
A. 413 [aff 237 Ill. 628, 86 NE 1110]; 
Fish v. Lapsley, 128 Ill. A. 611 (both 
holding that, in an action at law, it 
cannot be objected for the first time 
on appeal that the controversy in- 
volves a partnership accounting, and 
is therefore a matter of equitable 
cognizance); Crocker vy. Barteau, 212 
Mo. 359, 110 SW 1062 (to the same 
effect). (4) Where plaintiff, in an 
action at law, pleaded that a release 
set up in defense was voidable, and 
defendant did not assail the plead- 
ing or object in the circuit court to 
the mode of trial, it waived the right 
to claim. that the release was valid 
until set aside by a court of equity. 
Union Pac. R. Co. v. Whitney, 198 
Fed. 784, 117 CCA 392. 

[b] Assignment proceeding.—The 
objection that, instead of filing a pe- 
tition in an assignment proceeding 
to have certain money in the hands 
of the assignee declared a trust fund, 
and the same established as a pre- 
ferred claim, plaintiff should have 
sought such relief in equity cannot 
be first raised on appeal. In re 
Knapp, 101 Iowa 488, 70 NW 626. 

{e] Transfer to equity docket.— 
Plaintiff cannot complain on appeal 
that the case was not transferred 
to the equity docket, where he did 
not move below to transfer it. 
Logan v. Langan, 145 Ky. 599, 140 
SW 1081. - 

16. Union Paes (Ro iCo, Vv. \Harris; 
63 Fed. 800, 12 CCA 598 [aff 158 U. 
S. 326, 15 sct 843, 39 L. ed. 1003]. 

17. Stephens vy. Meriden Britannia 
Coy 1601 Ns Wer 18) 4a N BS lyme Ge 
AmSR 678 [rev 13 "App. Div. 268, 43 
NYS 226]. 

18. Ellis v. Allen, 99 Wis. 598, 74 
NW 537, 75 NW 949. 

19. Schoolfield v. Rhodes, 82 Fed. 
153, 27 CCA 95. See also Kostuba v. 
Miller, 137 Mo. 161, 38 SW 946. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 655] 


[§ 655] 


20. U. S.—Louisville, ete., R. Co. 
v. F. W. Cook Brewing Co., 223 U. S. 
70, 32 SCt 189, 56 L. ed. 355 [aff 172 
Hed Li. 96 nOCAN S220 40, AN'S. 
798]; Detroit vy. Detroit Citizens’ St. 
R. Co., 184-U. S.. 368, 22 SCt 410, 46 
L. ed. 592; Burbank v. Bigelow, 154 
Sib 5 8; 14 SCt 1163, 19 L. ed. 51; 
Hollins v. Brierfield Coal, etce., Co. 
OM Semoll 4S Cty We iol ped: 
1118; Tyler v. Savage, 143 LURES iD 
12 Sct 340, 36 L. ed. 82; Allen v. 
Pullman’s Palace Car Co., 138 U. S. 
658, 11 SCt 682, 35 L. ed. 303; Brown 
v. Lake Superior Iron Co., 134 U. S. 
530, 10 SCt 604, 33 L. ed. 1021; Kil- 
bourn v. Sunderland, 130 U. S. 505, 9 
SCt 594, 32 L. ed. 1005; Reynes v. 
Dumont, 130 U. S. 354, 9 SCt 486, 32 
1. ed. 934; Cosby. -v.. Buchanan,'! 623 
Wall. 420, 23 L. ed. 138; Oelrichs v. 
Williams, 15 Wall. 211, 21 L. ed. 43; 
New York Audit Co. vy. Louisville, 185 
Med. 9349). 107. CCA V4673) Odbert v. 
Marquet, 175 Fed. 44, 99 CCA 60 [aff 
163 Fed. 892]; Goldsmith v. Koopman, 
152 Fed. 173, 81 CCA 465 [mod 140 
Fed. 616]; New York, etc., Land Co. 
v. Gulf, etce., R. Co., 100 Fed. 830, 41 
CCA 87; International Trust Co. v. 
T. B. Townsend Brick, ete., Co., 95 
Fed. 850, 37 CCA 396; Schoolfield v. 
Rhodes, 82 Red. ibe} 27 CCA 95; Lone 
Jack Min. Co. v. Megginson, 82 Fed. 
89, 27 CCA 68; Guarantee Co. of 
North America v. Mechanics’ Sav. 
Bank, etc., Co., 80 Fed. 766, 26 CCA 
146, 82 Fed. 545, 27 CCA 3873 [aff 68 
Fed. 459]; St. Louis, ete., R. Co. v. 
Phillips, 66 Fed. 35, 13 CCA 315; 
Union Pac. R. Co. v. Harris, 63 Fed. 
800,12 CCA 598 [affil58 U. S:! 326, 15 
SCt 8438, 39 L. ed. 1003]; Reynolds v. 
Watkins, 60 Fed. 824, 9 CCA 273; 
Foltz v. St. Louis, ete., R. Co., 60 Fed. 
316, 8 CCA 635. 

Ala.—Norton v. Norton, 94 Ala. 481; 
Tubb v. Fort, 58 Ala. 277. 

Ariz. McClintock v. Bolton, 6 Ariz. 
370,60 PB 611. 

Ark.—Farmer v. Towers, 106 Ark. 
128, 152 SW 993; Pratt v. Frazer, 95 
Ark. 405, 129 SW 1088 [cit Collins v. 
Paepcke-Leicht Lumber Co., 74 Ark. 
81, 84 SW 1044; Love v. Bryson, 57 
Ark. 589, 22°'SW 341]; Gerstle v. Van- 
dergriff, 72 Ark. 261, 79 SW 776 (fail- 
ure of defendant to move for transfer 
of case from the equity to the law 
docket); Moss v. Adams, 32 Ark. 562; 
Talbot v. Wilkins, 31 Ark. 411; King 
v. Payan, 18 Ark. 583; Mooney v. 


Brinkley, 17 Ark. 340; Daniels v. 
Street, 15 Ark. 307; Sexton v. Pike, 
LBV Arc 193! 


Cal.—Simons v. Bedell, 122 Cal. 
341, 55 P 8, 68 AmSR 35; Matter of 
Kasson, 119 Cal. 489, 51 P 706. 

Colo.—Derry v. Ross, 5. Colo. 295; 
Strousse v. Clear Creek County Bank, 
9 Colo. A. 478, 49 P 260. 

Conn.—Niles vy. Williams, 24 Conn. 

9 


D. C.—Thurton v. McLellan, 34 App. 
294; Smith v. Olcott, 19 App. 61; 
Manning v. Chesapeake, etc., Tel. Co., 
18 App. 191 [rev on other grounds 
186 U. S. 238, 22 SCt 881, 46 L. ed. 
1144]; Slater v. Hamacher, 15 App. 
558. : 

Fla.—Williams v. Wetmore, 51 Fla. 
614, 41 S 545; Jacksonville v. Massey 
Business College, 47 Fla. 339, 36 S 
432; De Cottes v. Clarkson, 43 Fla. 1, 
29 S 442; Florida International Impr. 
Fund v. Gleason, 39 Fla. 771, 23 S 
539; Freeman v. Timanus, 12 Fla. SP eis 
Gordon v. Clarke, 10 Fla. 179; Griffin 
v. Orman, 9 Fla. 22 

Ga.—Savannah, etc., R. Co. v. Tal- 
pot, 123 Ga. 378, 51 ‘SE 401, 3 Ann 
Cas 1092; Meeks v. Guckenheimer, 102 
Ga. 710, 29 SE 486; Brantley ~ v. 
Mayo, 85 Ga. 606, 11 SE 864; Pat- 
terson v. Turner, 62 Ga. 674; Ballin 
v. Ferst, 55 Ga. 546; Bryant y. Booze, 


(d) Objection That Remedy Was at 

aw. As a general rule, where an action is brought 
and tried without objection as an equitable one, 
neither party can object on appeal that a court of 
‘equity had no jurisdiction because there was an 
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equitable one.?° 


ooo Ga. 438; May v. Goodwin, 27 Ga. 

Tll.—McGuire v. Boyd Coal, etc., 
Co., 236 Ill. 69, 86 NE 174; Mortimer 
v. Potter, 243 Tl. 178, 72 NE 817 [aff 
114 Ill. A. 422]; Cleveland, ete, R. 
Co. v. Munsell, 192 Ill. 430, 61 NE 
374; Parson vy. Millar, 189 Ill. 107, 59 
NE 606; Yearger v. Manning, 183 Il. 
215, soo. INE) 6915" Central” BT Col ve 
Peo., 174 Tll. 208, 51 NE 254, 43 LRA 
658; Hazle v. Bondy, 173 Ill. 302, 50 
NE 671; Poiset v. Townsend, 166 Il. 
A. 384; American Hide, etec., Co. v. 
Anderson, 153 Ill. A. 79 (where de- 
fendant was defaulted for want of 
answer); Whalen vy. Billings, 104 Ill. 
A. 281; Cravens vy. Winzenberger, 97 
Tll. A. 835; Kelly v. Galbraith, 87 Ill. 
A. 63 [aff 186 Ill. 593, 58 NE 431]; 
Black v. Miller, 71 Ill. A. 342 [rev on 
other grounds 173 Ill. 489, 50 NE 
1009]; Baker v. Baker, 69 Ill. A. 461; 
Joliet Gas Light Co. v. Sutherland, 
68 Ill. A. 230; Roche v. Norfleet, 63 
Ill. A. 612; Soldiers’ Orphans’ Home 
v. Lyon, 42 Ill. A. 615. 

Ind.—Lowery v. State L. Ins. Co., 
153 Ind. 100, 54 NE 442. 

Ind. T.—Howell v. Brown, 5 Ind. T. 
718, 83 SW 170; Shapleigh Hardware 
cee Brittain, 2 Ind. T. 242, 48 SW 
1 , 

Ilowa.—Wait v. Mystic Workers of 
World, 140 Iowa 648, 119 NW 72; 
Blondel vy. Ohlman, 132 Iowa 257, 109 
NW 806; Stelpflug v. Wolfe, 127 
Iowa 192, 102 NW 1130; Gill v. Pat- 
ton, 118 Iowa 88, 91 NW 904; Cooper 
v. Cedar Rapids, 112 Iowa 367, 83 NW 
1050; Brown v. Chicago, ete., R. Co., 
82 NW 1003; Harrison v. Palo Alto 
County, 104 Iowa 383, 73 NW 872; 
a v. Keenan, 100 Iowa 144, 69 NW 
433. 

Kan.—List v. Jockheck, 59 Kan. 
143, 52 P 420; Barton v. Pond, (A.) 
bbw 519: 

Ky.—O’Connor v. Weissinger, 142 
Ky. 452, 134 SW 1127; Salyer v. Na- 
pier, 51 SW 10, 21 KyL 172. 

Md.—Gough v. Manning, 26 Md. 347. 

Mass.—Hutchins v. Nickerson, 212 
Mass. 118, 98 NE 791 (where bill had 
been dismissed as to parties against 
whom alone equitable remedies were 
invoked); Haskell v. Merrill, 179 
Mass. 120, 60 NE 485; Whiting v. 
Burkhardt, 178 Mass, 535, 60 NE 1, 86 
AmSR 503, 52 LRA 788; French v. 
Peters, 177 Mass. 568, 59 NE 449; 
Crocker v. Dillon, 133 Mass. 91; Jones 
v. Keen, 115 Mass. 170; McRae vy. 
Locke, 114 Mass. 96; Page v Young, 
106 Mass. 313; Dearth v. Hide, etce., 
Nat. Bank, 100 Mass. 540; Russell v. 
Loring, 3 Allen 121; Clark vy. Flint, 
22) Riek 2315033 AmD) 733. 

Mich.—Young v. Potter, 150 Mich. 
3875, 114 NW 215; Lawrence v. Kirby. 
145 Mich. 432, 108 NW 770; Pere 
Marquette R. Co. v. Wabash R. Co., 
141 Mich. 215, 104 NW 650 (objection 
that a court of equity had no juris- 
diction because the sole object of the 
bill was to obtain a construction of 
contracts); Wallace y. Harris, 382 
Mich. 380; Atty.-Gen. v. Moliter, 26 
Mich. 444; Stockton v. Williams, 
Walk. 120. 

Miss.—Dufour vy. Chapotel, 75 Miss. 
656, 23 S 387; Barrett v. Carter, 69 
Miss. 593, 13 S 625; Black v. Wash- 
ington, 65 Miss. 60, 3 S 140. 

Mo.—-Blair v. Chicago, etc., R. Co., 
89 Mo. 383, 1 SW 350; White v. Mis- 
souri, etc., RCos 72 Mo. A. 400; 
Farmers Bank y. Gallaher, 43 Mo. A. 
482; Heman v. Skrainka, 14 Mo. A. 
Byte 

Nebr.—Smith v. Nofsinger, 86 Nebr. 
834, 126 NW 659; De Long v. Olsen, 
63 Nebr. 327, 88 NW 512; Morris v. 
Haas, 64 Nebr. 579, 74 NW 828; Stahl- 
hut v. Bauer, 51 Nebr. 64, 70 NW 496; 
Dorsey v. Nichols, 43 Nebr. 241, 61 


| 834; 
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adequate remedy at law, or object that the cause 
of action was of legal cognizance only and should 
have been tried as a legal action and not as an 


And in a suit involving title to 


land, it cannot ordinarily be objected for the first 


NW 584; Sherwin v. Gaghagen, 39 
Nebr. 238, 57 NW 1005; MacCall_ v. 
be 4 Nebr. (Unoff.) 715, 96 NW 


bas H.—Cushing v. Miller, 62 N. H 

N. J.—Van Horn v. Demarest, 77 
Neda Mas 2645677 *Ans69 tart Biome Need 
EKq. 386, 77 A 354]; Lehigh Zinc, etc., 
CoLny. Trotter, 43 IN. Ji Hid: 285, V0OrA 
Oa Bates v. Conrow, 11 N. J. Eq. 


N. Y.—Wakeman v. Wilbur, 147 N. 
Y. 657, 42 NE 341; Cunningham v. 
Fitzgerald, 138 N. Y. 165, 33 NE 840, 
20 LRA 244: Powell v. Waldron, 89 
N. Y. 328, 42 AmR 301; Clarke v. 
Sawyer, 2 N. Y. 498; Glatner v. Glat- 
ner, 149 App. Div. 89, 133 NYS 872; 
Clark v. West, 137 App. Div. 23, 122 
NYS 3880 [aff 201 N. Y. 600 mem, 95 
NE 1126 mem]; Jennie Clarkson 
Home for Children v. Chesapeake, 
etc., R. Co., 92 App. Div. 491, 87 NYS 
348 [aff 182 N. Y. 507 mem, 74 NE 
1118 mem, and foll Jennie Clarkson 
Home for Children v. Union Pac. R. 
Co., 92 App. Div. 618, 87 NYS 1137 
(aff 182 N. Y. 508 mem, 74 NE 1118 
mem); Jennie Clarkson Home for 
Children v. Missouri, etce., R. Co., 92 
App. Div. 617, 87 NYS 1138 (aff 182 
NY. 47, 74 NE 571, 70 LRA -78) 5 
Saranac v. Groton Bridge, etc., Co., 55 
App. Div. 134, 67 NYS 118; Barker v. 
Archer, 49 App. Div. 80, 63 NYS 298; 
Gushee v. New York, 42 App. Div. 
37, 58 NYS 967 [aff 26 Misc. 287, 56 
NYS 1002]; Nickerson vy. Canton 
Marble Co., 35 App. Div. 111, 54 NYS 
705; Metropolitan El. R. Co. v. Johns- 
ton, 84 Hun 83, 32 NYS 49 [aff 158 
N. Y. 739 mem, 53 NE 1128 mem]; 
Hawley v. Cramer, 4 Cow. 717; Lud- 
low v. Simond, 2 Cai. Cas. 1, 2 AmD 
291; Utica Bank v. Mersereau, 3 Barb. 
Ch. 528; Utica Bank v. Utica, 4 Paige 
399; Wiswall v. Hall, 3 Paige 313; 
Grandin v. Le Roy, 2 Paige 509; Liv- 
ingston v. Livingston, 4 Johns. Ch. 
287, 8 AmD 562; Underhill v. Van 
Cortlandt, 2 Johns. Ch. 339 [rev on 
other grounds 17 Johns. 405]. 

N. C.—Burroughs v. McNeill, 22 N. 
C. 297. Where defendants in a par- 
tition proceeding fail to put title in 
issue by pleading sole seizin in them- 
selves, but treat the action as one of 
partition, and the case is tried upon 
the issues in partition, on appeal de- 
fendants cannot contend that the 
rules applicable to an action of eject- 
ment should be applied. Graves v. 
Barrett, 126 N.C. 267, 35 SE 539: 

N. D.—De Laney v. Western Stock 
Co., 19 N. D.. 630, 633, 125. NW 499 
[eit Cye]. 

Oh.—Wellston v. Morgan, 59 Oh. 
St. 147, 52 NE 127; Culver v. Rodgers, 
Bou Oar, Shes Salve 

Or.—Larch Mountain Iny. Co. vy. 
Garbade, 41 Or. 123, 68 P 6; O’Hara v. 
Parker, 27 Or. 156, 39 P 1004; Kitch- 
erside v. Myers, 10 Or. 21. 

Pa.—Williams v. Concord Cong. 
Church, 193 Pa. 120, 44 A 272; Sea- 
right v. Carlisle Deposit Bank, 162 
Pa. 504, 29 A 783; Edgett v. Douglass, 
144 Pa. 95, 22 A 868; Casper v. Phila- 
delphia, 55 Pa. Super. 266; Mountain 
Water Co. v. Emaus Borough, 43 Pa. 
Super. 179 (inability of equity to give 
relief prayed for). 

S. C.—Bomar v. Means, 47 S. C. 190, 
25 SE 60; McDonald vy. Crockett, 6s 
Gs aes 130. 

S. D.—Chrystal v. Gerlach, 25 S. D. 
128, 125 NW 688. 

Tenn. —Stockley v. Rowley, 2 Head 
ae McGuire v. Caruthers, 5 Humphr. 

Vt.—Barber v. Bailey, 86 Vt. 219, 
84 A 608, 44 LRANS 98. 

Va.—Cox v. Cox, 95 Va. 173, 27 Siu 
Stonebunger v. Roller, 25 SE 


1012; Wiltz v. Mullin, 90 Va. 805, 20 
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time on appeal that complainant was bound to 
establish his title at law before a decree for equita- 
Where plaintiff seeks 
an injunction in a matter in which the proper rem- 
edy is mandamus, and defendant does not demur 
or move to transfer the cause to the law docket, 
the appellate court will treat the case as an appli- 


ble relief could be granted.*? 


eation for mandamus.?? 
Limitation of rule. 


SE 783; Green v. Massie, 21 Gratt. 
(62 Va.) 356. 

Wash.—Payne v. Hiram Lindsey 
Co., 71 Wash. 293, 128 P 678 (holding 
that, where, in an action to set aside 
a sale and recover the price, the case 
is tried on the merits without objec- 
tion to the complaint, defendant can- 
not first claim on appeal that the ac- 
tion should have been brought at law 
for damages, and not as an equitable 
action to rescind); McKinley v. Mor- 
gan, 36 Wash. 561, 79 P 45; Hilde- 
brandt v. Savage, 4 Wash. 524, 30 P 
6438, 32 P 109; Morgan v. Bell, 3 
Wash. 554, 28 P 925, 16 LRA 614. 

Wis.—Pllis v. Allen, 99 Wis. 598, 
4 NW 537, 75 NW 949; Bent vy. 
Barnes, 90 Wis. 631, 64 NW 428; Buf- 
fington v. Bardon, 80 Wis. 635, 50 NW 
776; Tenney v. State Bank, 20 Wis. 
152; Jones v. Collins, 16 Wis. 594. 

Cross references: 

Adherence to theory pursued below 
on to form of action see supra § 
Objection as to trial by jury see in- 

fra § 726. 

Objection to reference of cause see 

infra § 722. 

Amendment changing from action at 
hag to action in equity see infra § 
Failure of complaint to allege inade- 
quacy of remedy at law see supra 

§ 651. 

[a] The reason for this rule -is 
obvious. “In its very nature, the ob- 
jection is of that class, which ought 
to be taken in the earliest stage of 
the suit, before costs have accumu- 
lated, or by the lapse of time irrep- 
arable injury may result, by remit- 
ting the complainant to a legal rem- 
edy, which has in fact become un- 
availing.” Tubb v. Fort, 58 Ala. 277, 
282 


[b] In an action to have an ob- 
struction removed from a highway, 
it cannot be objected for the first 
time in the court of appeals that 
plaintiff has an adequate remedy at 
law. Wakeman v. Wilbur, 147 N. Y. 
657, 42 NE 341. 

{e] Construction of will.—Where 
the question that a court of equity 
had no jurisdiction to entertain a bill 
for construction of a will, because no 
trust was involved, was not raised 
at the trial, it cannot be urged on 
writ of error. Parsons v. Millar, 189 
Ill. 107, 59 NE 606. 

[d] Relief against judgment.— 
Where issues have been made and a 
trial had on the merits in an action 
by petition in equity to_ relieve 
against a judgment, the defeated 
party cannot be first heard to com- 
plain on appeal that the form of ac- 
tion should have been by petition, 
under Code Civ. Proc. 602. Mac- 
Call v. Looney, 4 Nebr. (Unoff.) 715, 
96 NW 238. : 

fe] Where complaint set forth 
facts entitling plaintiff to relief both 
in equity and at law.—But in lowa, 
under Code, §§ 3432-3437, providing 
that an error as to the kind of pro- 
eeedings adopted shall not cause a 
dismissal of the action, and that 
such error may be corrected on a mo- 
tion, and shall be waived by a fail- 
ure to move for its correction, where 


This doctrine is, of course, 
applicable only in cases where the jurisdiction of 
the court of equity and the court of law are con- 
current. If the cause is one not properly cognizable 
by a court of equity under any circumstances, or 
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docket.?4 


a petition in equity sets forth facts 
which would entitle plaintiff to re- 
lief both in equity and at law, de- 
fendant does not waive his right to 
object to the form of the action by 
his failure to move the trial court to 
transfer the case to the law side of 
the docket. Brown v. Chicago, etc., 
R. Co., (lowa) 82 NW 1003. 

[f] A petition for an injunction, 
which shows on its face the exis- 
tence of an adequate remedy at law, 
such as a writ of certiorari, does not 
render the pleadings so defective as 
to render applicable the rule that ob- 
jections to fundamental errors in 
pleadings may be made for the first 
time on appeal. Rivers v. Campbell, 
51 Tex. Civ. A. 103, 111 SW 190. 

[zg] Authority to collect school 
taxes.—While a bill in equity is not 
the proper remedy to determine 
whether a borough tax collector ap- 


pointed by the school board, or a 
collector appointed by such board, is 
the proper officer to collect school 
taxes, yet, where the lower court as- 
sumes jurisdiction without objection, 
the appellate court may make a final 
disposition of the case. Black v. Du- 
auesne Borough School Dist., 239 Pa. 
96, 86 A 703. 

21. Waterloo Min. Co. v. Doe, 82 
Fed. 45, 27 CCA 50 (holding that ina 
suit to enjoin a continuing trespass 
by taking ore from a mine, the title 
to which was in dispute, the appel- 
late court would consider as waived 
the objection that the complainant 
was bound to establish his title at 
law before a decree for equitable re- 
lief could be granted, where such ob- 
jection was not taken in the court 
below). 

22. O’Connor v. Weissinger, 142 
Ky. 452, 184 SW 1127. : 

23. U. S.—Allen v. Pullman’s Pal- 
ace Car Co., 139 U: S. 658, 11 SCt 682, 
85 L. ed. 303; New York Guaranty, 
ete., Co. v. Memphis Water Co., 107 
U. S. 205, 2 SCt 279,. 27° Led: 484; 
Lewis v. Cocks, 23 Wall. 466, 23 L. 
ed. 70; Oelrichs v. Williams, 15 Wall. 
211, 21 L. ed. 43; Parker v. Winni- 
piseogee Lake Cotton, ete. Co., 
Black 545, 17 L. ed. 333; Brown v. 
Fletcher, 206 Fed. 461, 124 CCA 367 
[mod 203 Fed. 70]; Connor v. Kim- 
ball, 186 Fed. 458, 108 CCA 436; Little 
Rock St. Grading Dist. No. 60 v. Hag- 
adorn, 186 Fed. 451, 108 CCA 429; 
Reynolds v. Watkins, 60 Fed. 824, 9 
CCA 273. 

Colo.—Derry v. Ross, 5 Colo. 295. 

Fla.—Florida Packing, ete., Co. v. 
Carney, 49 Fla.: 293, 38 S 602, 111 
AmSR 95; McMillan v. Wiley, 45 Fla. 
487, 33 S 993; Griffin v. Orman, 9 Fla. 
22 


Ill.— Knox County v. Davis, 63 TI]. 
405; Hickey v. Forristal, 49 Tl. 255; 
Stout v. Cook, 41 Ill. 447; Prettyman 
v. Irwin, 29 Ill. A. 122. 

Iowa.—McLachlan v. Gray, 105 
Towa 259, 74 NW _ 773; Keokuk, etc., 
R. Co. v. Donnell, 77 Iowa 221, 42 NW 
176. 

Miss.—Green y. Creighton, 18 Miss. | 
159, 48 AmD 742; Bell v. Tombighee 
R. Co., 12 Miss. 549. 


Nebr.—Sherwin v. Gaghagen, 39 
Nebr. 238, 57 NW _ 1005. 
N. Y¥.—Delafield v. Illinois, 2 Hill 


oe ae ee 
2, 
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it is not competent to grant the relief, the objection 
may be raised at any time, as want of jurisdiction 
of the subject matter is always fatal at any stage 
of the proceedings.”* 
equitable action insists that plaintiff is not entitled: 
to the relief sought, as for example an injunction, 
he is not precluded from urging that contention on 
appeal because he did not, in the trial court, make 
the point that the action should have been at law, 
and did not move to transfer the cause to the law 
So, where complainant, in a bill to set 
aside an award, alleged fraud, and until failure of 
proof as to the fraud it was not clear that the bill 


And where defendant in an 


159; Grandin v. Le Roy, 2 Paige 509. 
Pa.—North Braddock Borough v. 
Corey, 205 Pa. 35, 54 A 486; Hdgett 
v. Douglass, 144 Pa> 95, 22 A 868; 
Pittsburgh, ete., Drove Yard Co.’s 
App., 123 Pa. 250, 16 A 625. See New 
Cumberland Borough v. Riverton 
Water Co., 232 Pa. 525, 81 A 548. 

S. C.—McDonald v. Crockett, 7 S. 
C. Eq. 130; Wilson v. Cheshire, 6 S. C. 
Hq. 233. if 

Tenn.— Marsh v. Haywood, 6 
Humphr. 210; McGuire v. Caruthers, 5 
Humphr. 413. 

Va.—Robinson vy. Moses, 34 SE 48; 
Collins v. Sutton, 94 Va. 127, 26 SEK 
415; Boston Blower Co. v. Carman 
Lumber Co., 94 Va. 94, 26 SE 390; 
Buffalo v.. Pocahontas, 85 Va. 222, 7 
SE 2388; Coleman v. Anderson, 29 
Gratt. (70 Va.) 425; Green v. Massie, 
21 Gratt. (62 Va.) 356. 

W. Va.—Thompson vy. Adams, 60 
W. Va. 4638, 55 SE 668. 

See Weed v. Hunt, 76 Vt. 212, 56 A 
980 (ground of demurrer going to 
whole bill for want of equity avail- 
able on appeal). 

{a] MIllustrations.—(1) Thus where 
the subject matter of the bill is 
wholly foreign to the jurisdiction of 
a court of equity, as, for instance, a 
claim for damages, for slander, or for 
assault and battery, the court may. 
properly dismiss the cause at any 
stage of the proceedings. Stout v- 
Cook, 41 Ill. 447. (2) And where suit 
was brought to enforce a deed of 
trust whereby ‘all the debts and lia- 
bilities of certain firms and of the 
individuals composing them,’ were 
secured, it was held that no claim 
merely sounding in damages for 
breach of contract to deliver shares 
of stock ought to be taken cognizance 
of by a court of equity, but the 
claimants should be left to their 
remedy at law. Witz v. Mullin, 90 
Va. 805, 20 SH 7838. 

[b] Objection that the chancery 
court has no jurisdiction to settle a 
boundary may be made for the first 
time on appeal. Robinson vy. Moses, 
(Va.) 34 SEH 48; Collins v. Sutton, 94 
Va. 127, 26 SE 415; Boston Blower 
Co. v. Carman Lumber Co., 94 Va. 94, 
26 SE 390. 

[c] Where a bill in equity shows 
a want of jurisdiction, (1) the ques- 
tion may be raised for the first time 
on appeal. Thompson y. Adams, 60 
W. Va. 463, 55 SE 668. (2) Where it 
is apparent to the appellate court 
that a bill does not state a case cog- 
nizable in equity, it is its duty to 
notice the defect, although the ques- 
tion is not presented in the pleadings 
or otherwise called to the attention 
of the trial or appellate court. H. W. 
Metcalf Co. v. Martin, 54 Fla. 531, 45 
S 463, 127 AmSR 149. 

{d] It is only where it appears 
upon the face of the bill that there 
is no jurisdiction in equity that the 
jurisdiction of the court can be de- 
feated on appeal, where the question 
has not been raised by demurrer; 
plea, or answer. Dunbar vy. Dunbar, 
168 Ill. A. 142 [mod as to other mat- 
ters 254 Ill. 281, 98 NE 563]. 

24. Cooper y. Cedar Rapids, 112 
Iowa 367, 883 NW 1050; McLachlan y,. 
Gray, 105 Iowa 259, 74.NW 773. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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was without equity, it was held that it would be 
dismissed on appeal, although the question of juris- 
diction was not raised at the original hearing nor 
by the pleadings.2> And where the question of 
jurisdiction in equity was raised by the answer, by 
motion to dissolve a preliminary injunction, and 
by a request for a finding at the final hearing, it 
may be raised on appeal, although a formal de- 
murrer was not filed to the bill.?° 

[§ 656] (e) Trial or Hearing by Wrong Di- 
vision of Trial Court. Where a case is allotted to 
one division of a court consisting of several di- 
visions, and a judge in another division takes juris- 
diction, it is too late, on appeal, to urge the want 
of jurisdiction if no objection has been made be- 
low.?* 

[§ 657] (£) With Respect to Place of Trial or 
Hearing.28 It has been held that where a court is 
held and a case tried or heard at a place in the 
county where, under the statutes, the court has no 
jurisdiction to try or hear and determine the same, 
the defect is jurisdictional, and the objection may 
be raised for the first time on appeal.?® 

[§ 658] (g) With Respect to Time of Trial or 
Hearing. It has also been held that it may be ob- 
jected for the first time on appeal that the case 
was tried or heard at a time when the court had 
no jurisdiction to try or hear the same.°° But as a 
rule, if the lower court had jurisdiction of the sub- 
ject matter and of the parties, an objection to the 
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time of the trial or hearing cannot be urged for 
the first time on appeal.*t And it has been held 
that, if no objection is made to the jurisdiction of 
the court to try a cause at an adjourned day of a 
special term, the objection cannot be raised on 
appeal,” and that it,cannot be objected for the first 
time on appeal that the term of the court below 
was unauthorized.** The same rule has been ap- 
plied in the case of a hearing and decree in vaca- 
tion.** 

[§ 659] (h) Legal Existence of Court. It has 
also been held that the question of the legal exist- 
ence of the trial court cannot be raised on ap- 
peal.®® 

[§ 660] (i) Want of Authority or Disqualifica- 
tion of Judge or Commissioner. As a general rule, 
where a judge assumes to act under lawful author- 
ity and a cause is tried before him without objec- 
tion, his authority to try the cause cannot be as- 
sailed on appeal,®® although it is otherwise where it 
appears from the record that there was an absolute 

want of authority, so that the judgment is void for 
want of jurisdiction.27 By going to trial before a 
judge de facto a party waives all questions as to 
the right of the judge to hear and decide the 
eause.2 Thus it cannot be first objected on appeal 
that a judge was incompetent to act in that ca- 
pacity because his term had expired,®® or because 


-he was disqualified to hold the office,*° or because 


his election was invalid.44 And a party who fails 


25. North Braddock Borough v. 
Corey, 205 Pa. 35, 54 A 486. 

26. North Shore R. Co. v. Pennsyl- 
vania Co., 193 Pa. 641, 44 A 1083. 

27. Labouisse  v. Orleans Cotton 
Rope, ete., Co., 43 La. Ann. 582, 9 S 
492. See also James v. Meyer, 43 La. 
Ann. 38, 8 S 575; Pironi v. Riley, 39 
La. Ann. 302, 1 S 675; Tracy v. Mc- 
Kinney, 82 Mo. A. 506. 

28. Wenue see infra §§ 661, 662. 

29. Armstrong v. Loveland, 99 
App. Div. 28, 90 NYS 711. 

30. Davidson v. Munsey, 27 Utah 
87, 74 P 431 (holding that objection 
that contempt proceedings were heard 
on a legal holiday, contrary to a stat- 
ute, could properly be raised for the 
first time on appeal). 

81. Healy v. Healy, 152 Tll. A. 501 
(holding that where a chancery cause 
was heard prior to the return term of 
the summons the decree would be 
sustained in the absence of anything 
in the record to show that defendant 
objected to the hearing in the lower 


court). 
82. Short v. Gill, 126 N. C. 8038, 36 
SE 336. See also Crush v. Kirkland, 


18 Ind. 190; White v. Coulter, 59 N. 


Y. 629. ‘ 

83. Crush v. Kirland, 18 Ind. 190. 

34. Livingston v. Webster, 26 Fla. 
325, 8 S 442; Cock v. Callaway, 141 
Ga. 774, 82 SE 286 (holding that, 
where no objection was raised to the 
hearing in vacation of demurrers 
urged against the granting of a writ 
of partition, sought under Civ. Code 
{1910] § 5358, and motions to dis- 
miss the proceedings, the judgment 
will not be reversed for want of au- 
thority of the judge); Owens v..Wad- 
dell, 87 Miss. 310, 39 S 459 (holding 
that, where a demurrer to a petition 
was based on the ground that the 
court was without jurisdiction, but 
there was no suggestion that juris- 
diction was challenged on the ground 
that the hearing was in vacation, and 
defendants made no objection to a 
continuance to a stated date in vaca- 
tion, and took part in the taking of 
‘depositions, and entered into the stip- 
ulations with opposing counsel, and 
at the hearing made no application for 
postponement, but joined issue after 
the overruling of their demurrer and 
proceeded to trial upon the merits, 


they could not on appeal contend that 
they were entitled to a delay, or that 
the chancellor was without power to 
entertain the proceeding and render 
a decree in vacation); Anthony v. 
Histes, 99 N. C. 598, 6 SE 705. 

85. Gardner v. Springfield Gas, 
etc., Co., 154 Mo. A. 666, 135 SW 1023; 
State v. Searcy, 46 Mo. A. 421 [aff 
111 Mo. 236, 20 SW 186]. 

36. Ala.—Masterson v. Matthews, 
60 Ala. 260. 

Pies SiR pale hae v. Gaines, 19 Ark. 

Ind.—Smurr vy. State, 105 Ind. 125, 
4 N& 445: Rogers v. Beauchamp, 102 
Ind. 338, 1 NE 185; Wood y. Franklin, 
97 Ind. 117; Myers v. State, 92 Ind. 
390; Kenney vy. Phillipy, 91 Ind. 511; 
Morgan County v. Seaton, 90 Ind. 158; 
Adams v. Gowan, 89 Ind. 358; Fassi- 
now v. State, 89 Ind. 235; Huffman v. 
Cauble, 86 Ind. 591; State v. Murdock, 
86 Ind. 124; Kennedy v. State, 53 Ind. 
542; Rose v. Allison, 41 Ind. 276; 
Winterrowd v. Messick, 37 Ind. 122; 
Watts v. State, 33 Ind. 237; Mitchell 
v. Smith, 24 Ind. 252; Feaster v. 
Woodfill, 23 Ind. 493. 

Iowa.—Renner v. Thornburg, 111 
Towa 515, 82 NW 950. 

Ky.—Salyer v. Napier, 51 SW 10, 
21 Kyl 172; Kentucky Cent. R. Co. v. 
Kenney, 82 Ky. 154; Vandever v. Van- 
dever, 3 Metc. 137. 

Mo.—Tracy v. McKinney, 82 Mo. A. 
eres Hemelreich v. Carlos, 24 Mo. A. 


N. J.—Delaware Bay, ete., R. Co. v. 
Markley, 45 N. J. Ka. 139,16 A 436. 

Okl.—Hausam vy. Parker, 31 Okl. 
399, 121 P 1063; Wicker v. Dennis, 


30 Okl. 540, 119 P 1122. 


Pa.—Black v. Duquesne Borough 
School Dist., 239 Pa. 96, 86 A 703. 

Tenn.—Nashville v. Thompson, 12 
Lea 344. 

Wash.—Snohomish First Nat. Bank 
v. Parker, 28 Wash. 234, 68 P 756, 92 
AmSR 828. 

W. Va.—Jarrell v. French, 43 W. 
Va. 456, 27 SE 263; Winans v. Wi- 
nans, 22 W. Va. 678. 

[a] Trial by vice chancellor with- 
out order of reference.—Where a case 
is heard by the vice chancellor with- 
out objection, and the chancellor 
adopts his advice and signs a decree, 
it is too late to raise, on appeal, the 


question as to the vice chancellor’s 
right to hear the case. Delaware 
Bay, ete., R. Co. v. Markley, 45 N. J. 
Eq. 139, 16 A 436. 

{b] Trial by judge of another cir- 
cuit.—Where no exceptions are taken 
to the order of the court, calling in 
the judge of another circuit to try a 
cause, when made, it will not be 
reviewed in the appellate court. 
pul v. Anderson, 96 Mo. 241, 9 SW 


[ec] Action by another judge at re- 
quest of trial judge.—Where objec- 
tion that another judge of the district 
acted for the trial judge at the lat- 
ter’s request in the withdrawal of 
erroneous instructions is not made 
in the trial court it cannot be pre- 
sented for the first time on appeal, 
the question involved not being a ju- 
risdictional one. Renner v. Thorn- 
burg, 111 Iowa 515, 82 NW 950. 

[d] Substituted judge.—A party 
who does not object when a chancel- 
lor is substituted for the regular 
chancellor who announces his dis- 
qualification but goes to trial cannot 
object on appeal. Blagg v. Fry, 105 
Ark. 356, 151 SW 699. 

37. Fisher v. Chicago, 213 Ill. 268; 
72 NE 680; Healey v. Mobile, ete, R. 
Co., 161 Ill. A. 138 (holding that the 
objection that a county judge had no 
jurisdiction to try a case in a city 
court might be raised for the first 
time on appeal); Zonker v. Cowan, 84 
Ind. 395. 

38. Oppenheim vy. Pittsburgh, ete., 
R. Co., 85 Ind. 471. See also Courts 
[11 Cyc 724]; Judges [23 Cyc 618]. 

39. State v. Whitney, 7 Or. 386. 

40. Com. v. Taber, 123 Mass. 253; 
Sheehan’s Case, 122 Mass. 445, 23 Am 
R 374; Nashville v. Thompson, 12 Lea 
(Tenn.) 344; Blackburn y. State, 3 
Head (Tenn.) 690. 


41. Masterson vy. Matthews, 60 
ous 260; Mayo v. Stoneum, 2 la. 
[a] Where an action is tried by a 


judge pro tem, elected by members 
of the bar under the statute, and the 
parties proceed to trial without objec- 
tion or exception, the regularity of 
his election and authority cannot be 
first questioned on appeal. Bradley 
v. Chestnutt-Gibbons Grocer Co., 35 
Okl. 165, 128 P 498. 


760° [BIC oe] 


to object in the trial court to the appointment, or 
election, or irregularities therein, or to the author- 
ity of a special judge cannot raise such objection 


on appeal,*? unless the invalidity 


ment or want of authority appears on the face of 
In ‘all cases the objections, to be 
available, must be taken in the court below and 
In some jurisdictions 
it is held that it cannot be objected for the first 
time on appeal that the judge who presided at the 
trial or hearing was disqualified by interest, rela- 
tionship to a party, or otherwise to try the case, at 
least if his disqualification was known.*? 
same rule has been applied to disqualification of a 
In other jurisdictions it is held 
that if the judge was disqualified, the judgment is 
absolutely void and the objection may be raised for 


the record.* 


the grounds thereof stated.** 


commissioner.*® 


42. Ark.—Sweeptzer v. Gaines, 19 
Ark. 96. 

Ind.—Bowen v. Swander, 121 Ind. 
164, 22 NE 725; Cargar v. Fee, 119 
Ind. 536, 21 NE 1080; Littleton v. 
Smith, 119 Ind. 230; 2. NE 886; Hen- 
ning v. State, 106 Ind. 386, 6 NE 803, 
7 NE 4,55 AmR 756; Wood Vv. Frank- 
lin, 97 Ind. 117; Morgan County v. 
Seaton, 90 Ind. 158; Adams v. Gowan, 
89 Ind. 358; Huffman v. Cauble, 86 
Ind. 591; Rose v. Allison, 41 Ind. 276; 
Winterrowd vy. Messick, 37 Ind. 123: 
Hyatt v. Hyatt, 33 Ind. 309; Watts v. 
State, 33 Ind. 237; Mitchell v. Smith, 
24 Ind. 252; Feaster v. Woodfill, 23 
Ind. 493. 

Kan.—Higby v. Ayres, 14 Kan. 331. 
See List v. Jockheck, 59 Kan. 143, 52 
P 420 (holding that. where, while a 
ease is being tried before a judge pro 
tem, the regular judge also holds 
court and tries cases, if the defeated 
party in the former case at the time 
makes no objection to the division of 
the court, he cannot afterward com- 
plain without a showing that he was 
in act prejudiced by such proceed- 
ings 

Ky.—Central Covington v. Bellon- 
by, 70 SW 622, 24 KyL 1092 [reh den 
72 Sw 1107, 24 KyL 2080]; Salyer v. 
Napier, 51 Sw 10, 21 KyL 172; Ken- 
tucky Cent. R. Co. v. Kenney, 82 Ky. 
ee Vandever v. Vandever, 3 Metc. 


Mo.—State v. Gilmore, 110 Mo. 1, 
19 SW 218. 
Okl.—Wicker v. Dennis, 30 Okl. 540, 


ATi 9 GP ela 2.2. 

a C.—State v. Anone, 11 S. C. L. 
Tex.—Shultz v. Lempert, 55 Tex. 
73. 

v. Parker, 28 Wash. 234, 68 P 756, 92 

AmSR 828. 


W. Va.—Jarrell v. French, 43 W. 
Va. 456. 27 SH 263; Lynch v. Henry, 
25 W. Va. 416; Winans v. Winans, 22 
W. Va. 678. 

{a] Oath.—It cannot be objected 
for the first time on appeal that he 
had not taken the oath required by 
statute. Spencer County Ct. v. Com., 
84 Ky. 36; Hemelreich v. Carlos, 24 
Mo. A. 264; Western Union Tel. Co. 
Va Neel; «(Text Civ. A:)) (35s SW. 929) 
Snohomish First Nat. Bank vy. Parker, 
28 Wash. 234, 68 P 756, 92 AmSR 
828. And see Grant vy. Holmes, 75 
Mo. 109. 

[b] Time of objection.—The ac- 
tion of a special judge in setting a 
cause for trial without authority can- 
not be assigned as error where the 
record shows objection made for the 
first time on motion for a new trial 
after the trial of the action before 
the regular judge on the day so set. 
Thomas v. Felt, 21 Ind. A. 265, 52 NE 


ee See generally Judges [23 Cyc 
iil, 
43. Zonker v. Cowan, 84 Ind. 395 


(holding that where the appointment 
of a special judge is shown by the 
record, and it appears upon the face 
of the record that he had no author- 
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of the appoint- [§ 661] 


And the 


ity, or if by the existing statutes he 
could not in the particular case have 
been legally appointed, then, even 
though the question was not pre- 
sented by the lower court, it may be 
raised on appeal, as it affects the 
jurisdiction). 

44. Sweeptzer v. Gaines, 19 Ark. 
96; Fort v. White, 54 Ind. A. 210, 101 
NE 27 (holding that where no motion 
for a change of judge or ruling there- 
on was made and exception taken 
separate from the motion for a 
change of venue, ruling, and excep- 
tion, the denial of such change of 
judge was not reviewable); and other 
cases in preceding notes. 

Specification of grounds of objec- 
tion generally see supra § 639. 

45. Ga.—Meeks v. Guckenheimer, 
102 Ga. 710, 29 SE 486. 

tll.—Nutwood Drainage, ete., Dist. 
v. Reddish, 234 Ill. 130, 84 NE 750 
(holding that where it was not ob- 
jected in the county court that the 
county judge confirming an assess- 
ment by the commissioner under the 
Levee Act, Hurd Rev. St. [1905] ec 42 
§ 37, had been, prior to his election, 
an attorney for the commissioners, 
and had advised and assisted in se- 


curing the organization of the dis- 


trict, the objection would not be con- 
sidered on appeal). 

Ind.—Perry v. Pernet, 165 Ind. 67, 
74 NE 609, 6 AnnCas 5 33. 

Mo.—Hector v. qe 225 Mo. 228, 
124 SW 1109. 

N. Y.—Matter of Bingham, 127 N. 
Y, 296, 270 IN E1055; 

Tenn.—Nashville v. Thompson, 12 
Lea 344; Crozier v. Goodwin, 1 Lea 
25: Lan 

Tex.—Campbell v. McFadden, 9 
Tex. Civ. A. 379, 31 SW 436. 

[a] Prejudice.—The losing party 
cannot, for the first time on appeal, 
successfully contend that the trial 
judge was prejudiced. Hausam vy. 
Parker, 31 Okl. 399, 121 P 1063. 

{[b] Time of objection.—The dis- 
qualification of a judge, if known to 
the counsel for the losing party, must 
be suggested before the trial pro- 
ceeds, and, if not then urged, cannot 
afterward be raised upon a writ of 
certiorari, or writ of error to review 
such judgment. Meeks v. Gucken- 
heimer, 102 Ga. 710, 29 SE 486. See 
generally Judges [28 Cyc 591]. 

46. Carr v. Duhme, 167 Ind. 76, 78 
NE 322, 10 AnnCas 967 (holding that, 
where the disqualification of a coun- 
ty commissioner to act in proceedings 
for the establishment .of a public 
drain was disclosed by the record 
and known to the parties, an objector, 
failing to raise such objection at the 
earliest opportunity, waived the 
same, and could not object for the 
first time on appeal to the circuit 
court that the proceedings were void 
for that reason). 

47. Bliss v. Caille Bros. Co:; 149 
Mich. 601, 113: NW 317, 12 AnnCas 
Bp le ye Horton v. Howard, 79 Mich. 642, 
44 NW 1112, 19 AmSR 198; Shannon 
v. Smith, 31 Mich. 451; Peninsular R. 


ae 
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the first time on appeal;4? and this rule has been 
held to apply to a decision by a board of commis- 
sioners, some of whom were disqualified.*® 
(6) Venue—(a) In General. 
some statutes requiring an action to be brought in 
a certain county it has been held that the question 
of floeality goes to the jurisdiction and cannot be 
waived, so that the objection that an action was 
brought in the wrong county, if the defect appears 
on the face of. the record, may be raised for the 
first time on appeal.*® 
is that the bringing of an action in the wrong 
county or district, when the court has general juris- 
diction of the subject matter, is not a jurisdictional 
defect, and, if objection on this ground is not made 
in the court below, it cannot be urged on appeal.®® 

Federal courts. 


Under 


The general rule, however, 


In the federal courts the objec- 


Co. v. Howard, 20 Mich. 18; Post v. 
Black, 5 Den. (N. Y.) 66; Dimes v. 
Grand Junction Canal, 3 H. L. Cas. 
759, 10 Reprint 301; Chester Mercers, 


etc., Co. v. Bowker, Str. 639, 93 Re- 
print 751. 
48. Colonial Power, etc., Co. v. 


Creaser, 87 Vt. 457, 89 A 472 (holding 
that where a public service commis 
sion was not composed of the same 
personnel when it rendered its de- 
cision as when the case was heard, 
whether it had jurisdiction could be 
determined on appeal, although not 
raised below). 

49. Baltimore, etc., R. Co. v. Hol- 
lenberger, 76 Oh. St. 177, 81 NE 184 
(holding that, in an action to recover 
a statutory penalty, objection to the 
jurisdiction of the court on _ the 
ground that neither the cause of ac- 
tion nor any part of it arose in the 
county where the suit was brought 
was not waived by failure to object 
by demurrer or answer, and the ob- 
jection was available for the first 
time on petition in error); McLeod v. 
Ellis, 2 Wash. 11%, 26 P 76. See also 
Venue [40 Cye 110]. 


50. Ala.—Gay v. Brierfield Coal, 
etc., 3Co;,.194 *Alax 2303, mle S £36353 
AmSR 122, 16 LRA 564; Mobile 


Branch Bank v. Rutledge, 13 Ala. 196. 
Colo.—Colorado Cent. R. Co. v. 
Caldwell, 11: Colo. 545,.19 P 542. 
Fla.—Crystal River Lumber Co. v. 
Consolidated Naval Stores Co., 63 Fla. 
119, 58 S 129 (holding that the right 
of a domestic corporation to be sued 
only in the county where it has an 
office is not jurisdictional, and the 
fact must appear and be claimed be- 
fore error can be predicated on such 
ground). 
Ky.—Turner v. Com., 1 B. Mon. 205. 
N. Y.—West Point Iron Co. v. Rey- 
mert, 45 N. Y. 703; Barker v. Archer, 
49 App. Div. 80, 63 NYS 298 (holding 
thet, since the jurisdiction of the 
municipal court extends over the en- 
tire city of New York, and under 
Greater New York Charter § °1370 
subd 4, an action brought in the 
wrong district may be tried therein, 
unless defendant demands a transfer 
to the proper district before trial, if 
defendant fails to make such demand 
at the time provided by the statute, 
he cannot object to the venue on ap- 


peal). 

N. C.—Baruch v. Long, 117 N. GC. 
509, 23 SEH 447; Devereux v. Dever- 
eux, 81 N. C. 12; Edwards v. Wilkes 
County, 70 N. C. "BTL. 

Or.—Johnston v. Wadsworth, 24 Or. 
494, 34 P 13. 

S| G—Jenkins v. Atlantic Coast 
Line R. Co., 84 S. C. 361, 66 SE 415; 
Jenkins v. Atlantic Coast Line R. Co., 
84 S. C. 348, 66 SE 409; Jenkins Vv. 
Southern R. Co., 73 S. C. 292, 53 SH 
481; Best v. Seaboard Air Line R. Co., 
72.8. G.:479, 52 SHE 223. 

Tenn.—Webster v. Whitworth, (Ch. 
A.) 63 SW 290. 

Tex.—Coles v. Perry, 7 Tex. 109; 
Zapp v. Davidson, 21 Tex. Civ. A. 566, 
54 SW 366 (holding that, where judg- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tion that the suit was not brought in the district 
‘of the residence of either party does not go to the 


general jurisdiction of the court 


raised for the first time on appeal. 


[§ 662] (b) Change of Venue. 


change of venue or to irregularities therein cannot 
be made for the first time in an appellate court.®? 
(7) Unauthorized Suit. 
fendant fails to question the authority of plaintiff’s 
attorney to bring the suit in the trial court, he can- 


[§ 663] 


not raise the objection on appeal.°? 


ment was rendered in defendant’s 
favor on an erroneous ground, such 
_judgment could not be affirmed on his 
cross assignment that his plea that 
he was sued in the wrong county was 
erroneously overruled, such question 
not having been litigated or raised 
in the lower court); Swearingen v. 
IWAlSon 25 Dex) CivicAe Tb 2a 2 SW: 
74. Compare Burnett v. Lambach, 
(Civ. A.) 39 SW 1015. 

Utah.—Fields v. Daisy Gold Min. 
€o., 26° Wtahi 373,173 R521. 

Objection to venue and waiver gen- 
erally see Venue [40 Cye 111 et seq]. 
Proof of venue see infra § 745. 

51. Carter-Crume Co. v. Peurrung, 
86 Fed. 439, 30 CCA 174, 99 Fed. 888, 
40 CCA 150. 
=D 52. Ark.—Noland v. Leech, 10 Ark. 

4. 

Fla.—Jackson v. Relf, 26 Fla. 465, 
8S 184 

Tl. —Pittsburgh, et¢a., R. Co. v. Chi- 
cago, 144 Ill. A. 293 [ate 242 Ill. 178, 
89 NE 1022, 134 AmSR 316, 44 LRA 
NS 358]. 
ne eee v. Farquar, 2 Blackf. 

Iowa.—Knott v. Pua ete., R. 
Co., 84 Iowa 462, 51 NW 57. 

‘ Miss. —Prussel v. AR a ae 5 Miss. 

0. 

Mo.—Chicago Great Western R. Co. 
v. Kemper, 256 Mo. 279, 166 SW 291; 
Little Tarkio Drain. Dist. No. 1 v. 
Richardson, 227 Mo. 252, 126 SW 
1021; Coffey v. Carthage, 200 Mo. 616, 
98 SW 562; Wright v. Kansas City, 
187 Mo. 678, 86 SW 452; State v. Mc- 
Kee, 150 Mo. 233, 51 SW 421; Stearns 
Waust. Louis, ‘ete, Rt Co.194eMo.re1 7, 
7 SW 270; Dunklin County v. Clark, 
51 Mo. 60; Becker vy. Lincoln Real 
Hist... eters. Cos Ws =Mor =A 7457-93 
SW 291; State v. Dudley, 56 Mo. A. 
450. 

N. Y.—Gorn.an v. South Boston 
Iron Co., 32 Hun 71; Cunningham v. 
Turney, 26 NYWklyDig 542. 

Oh.—Skelly v. Jefferson Branch 
Bank, 9 Oh: St. 606. 

Tex.—Love v. Henderson, 42 Tex. 


520. 
21 Gratt. (62 
Wa.) 521 


Objections and waiver as to change 
of venue generally see Venue [40 Cyc 
180 et seq]. 

[2] Benewal of exception unneces- 
sary.—If objection to a change of 
venue is properly made in the court 
where the action is instituted, it is 
not necessary that it should be re- 
newed in the court to which the 
change has been ordered. Powers v. 
Reynolds, 89 Ky. 259, 12 SW 298, 553, 
11 KyL 460. 

[b] “Court” instead of “cause” 
changed.—Where an order granting a 
change of venue recited that the 
venue of the “court” instead of the 
*‘cause”’ should be changed, defendant 
cannct on appeal complain that the 
second court was without jurisdic- 
tien because of that clerical mistake, 
where that ground of objection was 
not raised below. Chicago Great 
Western R. Co. v. Kemper, 256 Mo. 
279, 166 SW 291. 

58. Big: Grove v. Fox, 89 Ill. A. 84. 
* [a] Suit by state’s attorney.—On 
appeal from a judgment in debt for 
taxes it is too late to object for the 
first time that the suit was instituted 
by the state’s attorney without au- 
thority from the board of supervis-l 


APPEAL AND ERROR 
[§ 664] 
and cannot be 
51 


Objection to a 


eral. 
Where de- 


a Ellis v. Peo., 199 Ill. 548, 65 NE 
428. 
54. U. S.—Choctaw, etc., R. Co. v. 


Jackson, 192 Fed. 792, 114 CCA 12 
[aff 182 Fed. 342]; Northwestern 
Steamship Co. v. Cochran, 191 Fed. 
146, 111 CCA 626; Paauhau Sugar 
Plantation Co. v. Palapala, 127 Fed. 
920, 62 CCA 552: Manhattan LL. Ins. 
Co. v. Willis, 60 Fed. 236, 8 CCA 594; 
St. Louis Southwestern R. Co. v. Hen- 
son, 58 Fed. 531, 7 CCA 349. 

Ala.—Clark y. Johnson, 133 Ala. 
432, 31 S 960; Foreman v. Weil, 98 
Ala. 495, 12 S 815; Louisville, ete., R. 
Co; v. Touart, 97 Ala. b14) 148 S: 56: 

Ark.—Driver vy. Lanier, 66 Ark. 126, 
49 SW 816; Bailey v. Rockafellow, 57 
Ark. 216, .21 SW 2274) Robinson “Vv 
German Ins. Co., 51 Ark. 441, 11 SW 
686, 4 LRA 251. 

Cal.—Quan Wye v. Chin Lin Hee, 
123 Cal. 185, 55 P 783; Matter of Rob- 
insony\ ey LOGH Cale? 493 his oeie S62): 
Schwarze v. Mahoney, 97 Cal. 131, 31 
P 908; Ybarra v. Sylvany, 3 Cal. Un- 
rep; ‘Cas#.749, 31 Pas 

Colo.—Moore v. Vickers, 3 Colo. A. 
443, 34 P 257. 

Conn.—Brethauer  v. 81 
Conn. 143, 70 A 592. 

Jee C.—Robinson v. Hillman, 36 App. 

Ga.—Kahrs v. Kahrs, 115 Ga. 288, 
41 SE 649. 

Ill—Commercial L. & T. Co. Vv. 
Mallers, 242 Ill. 50, 89 NE 661, 134 
AmSR 306, 17 AnnCas 224; Marchal 
v. Davis, 206 Ill. 231, 69 NE 43; Ellis 
v. Peo., 199 Ill. 548, 65 NE 428; Gage 
v. Consumers’ Electric Light Co., 194 
Tll. 30, 64 NE 653; Holmes v. Stand- 
ard) Oil) Co., L83\) ll §703;7 55 NE 1647, 
[aff.82 Tll. A. 476]; Kingman vy. Rein- 
emer, 166 Ill. 208, 46 NE 786 [aff 58 
Tll. A. 173]; Helmuth v. Bell, 159 Ill. 
263, 37 NE 230; Gillham v. State 
Bank, 3 Ill. 245, 35 AmD 105; Gour- 
ley v. Pierce, 182 Ill. A. 609; Gentle- 
man’s Driving Club v. Union Biscuit 
Co., 151 Ill. A. 324; Franklin Union 
No. 4 v. Peo., 121 Til. A. 647 [aff 220 
Tll. 355, 77 NE 176, 110 AmSR 248, 
4 LRANS 1001]; Chicago v. Hogan, 
80 Tll. A. 344. 

Ind.—La Plante v. State, 152 Ind. 
80, 52 NE 452; De Priest v. State, 68 
Ind. 569; Mandlove v. Lewis, 9 Ind. 
194; Burch v. Whittington, 1 Blackf. 
348; Ziegler v. Ziegler, 39 Ind. A. 21, 
78 NE 1066. 

Iowa.—Upper Iowa M. EF. Church 
v. Noyes, 146 NW 848; Iowa Business 
Men’s Bldg., ete., Assoc. v. Fitch, 142 
Iowa 329, 120 NW 694; Dubuque Lum- 
ber Co. v. Kimball, 111 Iowa 48, 82 


Schorer, 


NW 458. 
Kan.—Bailey v. Prime Western 
Spelter Co., 83 Kan. 230, 109 P 791; 


Cook v. Larson, 47 Kan. 70, 27 P 113. 

Ky.—Combs v. Virginia Iron, etc., 
Co., “i068 SW 815, 32 KyL 601; Smith 
v. Hall, 44 SW 125, 19 KyL 1662. 

La.—Baillie v. Western Assur. Co., 
49 La. Ann. 658, 21 S 736; Taylor v. 
Littell, 21 La. Ann. 665; Dejona v. 
Steamboat Osceola, 17 La. Ann. 277. 

Mass.—Henshaw v. Bellows Falls 
Bank, 10 Gray 568. 

Mich.—Hunt v. Riverside Co-Op. 
Club, 140 Mich. 538, 104 NW 40, 112 
AmSR 420; Warner v. Delbridge, etc., 
Co., 110 Mich. 590, 68 NW 283, 64 Am 
SR’ 367, 34 LRA 701. 

Minn.—Rich y. Rich, 12 Minn. 468. 

Miss.—Beason vy. Coleman, 92 Miss. 
622, 46 S 49 
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(8) Parties—(a) Capacity or Right to 
Sue—aa. Statement of Rule. 
objection to the capacity of plaintiff to sue must 
be raised in the court below, or it cannot be con- 
sidered in the appellate court.*4 

[§ 665] bb. Applications of Rule—(aa) In Gen- 
Thus it has been held that it cannot be ob- 
jected for the first time in the appellate court that 
plaintiff is an alien,°> a foreign receiver,°® a luna- 
tic,>’ an infant,°® or subject to the disabilities of 


As a general rule an 


Mo.—Des Moines, etec., Levee Dist. 
No. 1 v. Chicago, ete., R. Co., 240 Mo. 
6145) 145" (S'Wee 35, 939) SIEEVAINS| soda 
Breidenstein v. Bertram, 198 Mo. 328, 
95 SW 828; Crook v. Tull, 111 Mo. 
283, 20 SW 8; Walker v. Owen, 79 Mo. 
563; State v. King, 44 Mo. 238; Mayer 
v. Columbia Sav. Bank, 86 Mo. A. 108; 
Clark v. Lopp, 80 Mo. A. 542; Graham 
v. Allison, 24 Mo. A. 516. 

Nebr.—Taylor v. Weckerly, 69 Nebr. 
739, 96 NW 618; Clark v. Carey, 41 
Nebr. 780, 60 NW 78. 

N. H.—Mathewson vy. Eureka Pow- 
der Works, 44 N. H. 289. 

N. Y.—Nanz v. Oakley, 122 N. Y. 
631, 25 NE 263; Buckley v. United 
Cloak, ete., Co., 155 App. Div. 735, 140 
NYS 953; City Trust, etc., Co. v. Wil- 
son Mfg. Co., 58 App. Div. 271, 68 
NYS 1004; Mosselman v. Caen, 34 
Barb. 66; Hathaway v. Orient Ins. 
Co., 11 NYS 413; Strong v. Jenkins, 
21 NYCivProc 9. 

Okl.—Miller v. Campbell Commn. 
Cos 130K bs T43P 507. 

Or.—Callender Nav. Co. v. Pomeroy, 
61 Ay B43 122 IP V758: 


C.—Earle v. Maxwell, 86 S. C. 
aly 7 SE 962, 138 AmSR 1012. 
Tex.—Dignowitty v. Coleman, 77 


Tex. 98, 138 SW 857; Keller v. Lindow, 
(Civ. A.) 133 SW 304; Hl Paso,, ete, 
R. Co. v. Gutierrez, (Civ. A.) 11f om 
159; San Antonio, ete. R. Co. 
Jones, 30 Tex. Civ. A. 316, 70 sw 
349; Bonner v. Ogilvie, 24 Tex. Civ. 
A. 237, 58 SW 1027. 
é arri . Shield, 111 Va. 643, 
69 SE 933; Buchanan v. King, 22 
Gratt. (63 Va.) 414 (action by heirs; 
proof of heirship). 
Wash.—Bittrick v. Consolidated 
Impr. Co., 51 Wash. 469, 99 P 303; 
Frazee v. Piper, 51 Wash. 278, 98 P 
760 (holding that, where a special 
and general demurrer to the com- 
plaint, alleging want of jurisdiction 
of the subject matter, want of ca- 
pacity to sue, and failure to state a 
cause of action, was submitted with- 
out argument, so that the trial court 
was not given an opportunity to pass 
upon defendant’s objection of want 
of capacity to sue, such objection 
could not be considered on appeal); 
Dearborn Fdy. Co. v. Augustine, 5 


Wash. 67, 31 P 327. 
Wis.—Fey v. I. 0. O. F. Mut. L. 
Ins. Soc., 120 Wis. 358, 98 NW 206. 


See Banks v. Shedden Forwarding 
Co., 11 Ont. L. 483, 7 OntWR 88. 

See other cases infra §§ 666-675. 
eee also Abatement and Revival § 
85. 

{a] Election contest.—A  voter’s 
capacity, under Sayles Annot. Civ. St. 
(1897) art 3397, to contest an elec- 
tion cannot be objected to on appeal, 
where the court below made no find- 
ing on such capacity and no finding 
on that point was requested by the 
contestee. Savage v. Umphres, (Tex. 
Civ. cAD)r 131 S'w P2gd8 

55. O’Reilly v. Campbell, 116 U. S. 
418, 6 SCt 421, 29 L. ed. 669. 


56. Clark v. Lopp, 80 Mo. A. 542. 
Ps ol Martin v. Dufalla, 50 Ill. A. 
Tay 

58. U. S.—Paauhau Sugar Planta- 


tion Co. v. Palapala, 127 Fed. 920, 62 
OCA 5523 
Tll.—Chicago v. Hogan, 80 Ill. A. 
344; Helmuth v. Bell, 49 Ill. A. 626 
[aff 150 Ill. 268, 37 NE 230]. 
La.—Johnson v. Shreveport Water- 
works Co., 109 La. 268, 33 S 309. 
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coverture,°® or that a guardian ad litem for minor 
And the objection 
that plaintiff, although of age, sued by next friend, 
is an objection to the form of the process and not 
to the cause of action, and cannot be taken advan- 
tage of for the first time on error.®? 
been held that it cannot be objected for the first 
time on appeal that plaintiff is an unincorporated 
association,®*” that 1t has no corporate capacity to 
sue because of want of incorporation or defects 
therein,®* or that it is a foreign corporation which 
has not complied with the statutes relating to for- 
eign corporations and is therefore without standing 
And a defendant who 
goes to trial on the merits, without objection that 
the suit is brought in the name of a partnership, 
instead of in the names of the partners individually, 


appellees was not appointed.®° 


to maintain an action.®* 


N. Y.—Quinlan v. Welch, 141 N. Y. 
3158, 36 NE ee Walsh vy. Brooklyn 
Union El, R. 69 App. Div. 389, 74 
NYS 1019; Loe ae v. Metropolitan El. 
Rep Cox 3 Misc. 42%, M23 NYS 266; 
’ Strong v. Jenkins, 21 ’"NYCivProc 9. 
Wash.—Frazee vy. Piper, 51 Wash. 
278, 98 P 760 (holding that, where a 
special and general demurrer to the 
complaint, alleging want of juris- 
diction of the subject matter, want of 
capacity to sue, and failure to state a 
cause of action, was submitted with- 
out argument, so that the trial court 
was not given an opportunity to pass 
upon defendant’s objection of want 
of capacity to sue, such objection 
could not be considered on appeal). 
Wis.—Fey v. I. O. Pace Shea Il) Bub boagagl OF 
Ins. Soc., 120 Wis. 358, 98 NW 206. 
59. Schwarze v. Mahoney, 97 Cal. 
131, 31 P 908; Taylor v.' Brown, 32 
Fla. 334, 13 S 957; Lyman v. Albee, 
7 Vt. 508. Where a wife alleges in 
her petition that she is authorized by 
her husband to bring suit, and no ex- 
ception is taken in the lower court, 
the question of her authority will 
not be questioned on appeal. Dur- 
ham v. Daugherty, 30 La. Ann, 1255. 


60. Gourley v. Pierce, 182 Til. A. 
609. 
61. Wilms v. White, 26 Md. 380, 


90 AmD 113. 

62. Gentleman’s Driving Cluh v. 
UWnion Biscuit Co., 151 Ill. A 324; 
Franklin Union No. 4 v. Peo., 121 Ill. 
Aen GA Ta ipatte 220611355, 77 NE L7G; 
110 AmSR 248, 4 LRANS 1001]; and 
other cases in following note. 

63. Ill1—Commercial L. & T. Co. 
v. Mallers, 242 Ill. 50, 89 NE 661, 134 
AmSR 306, 17 AnnCas 224; Gage v. 
Consumers’ Electric Light Co., 194 
Tll. 30, 64 NE 653; Gentleman’s Driv- 
ing Club v. Union Biscuit Cog tol TE 
A. 324. 

Iowa.—lIowa Business Men’s Bldg., 
etce., Assoc. v. Fitch, 142 Iowa 329, 
120 NW 694; Corwith Independent 
Dist. v. Lu Verne Dist. Tp., 88 Iowa 
713, 54 NW 221. 

Ky.—Combs v. Virginia Iron, etc., 
Co., 106 SW 815, 32 KyL 601. 

N. Y.—Louisville Bank v. Ellery, 
34 Barb. €30. 

Pa.—Union Type Fdy. v. Kittan- 
ning Ins. Co., 21 PittsbLJNS 144. 

Wash.—Dearborn Fdy Co. v. Au- 
gustine, 5 Wash. 67, 31 P 327. 

[a] After dissolution.—The ques- 
tion of the capacity of a corporation 
to sue after voluntary dissolution 
must be raised in the trial court by 
a plea in abatement, or otherwise. 
Commercial L. & T. Co. v. Mallers, 
242 Tll. 50, 89 NE 661, 1384 AmSR 306, 
aire AnnCas 224. 

{[b] Failure to allege and prove 
corporate capacity cannot be urged 
for the first time on appeal. J. P. 


Calnan Constr. Co. v. Brown, 110 
Iowa 37, 81 NW 163. 
64. Ida.—Valley Lumber, etc., Co. 


v. Driessel, 13 Ida. 662,93 P 165, 15 

LRANS 299, 13 AnnCas 63. 
Ill.—Holmes v. Standard Oil Co., 

183 Ill. 70, 55 NE 647 [aff 82 Ill. A. 


‘mittee of an insane person 
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[§ 666] 


It has also 


pellate court.”° 


476]; Minneapolis Trust Co. v. Ver- 
hulst, gt Till. A. 350. 

N. Y.—City Trust, etce., Co. v. Wil- 
son Mfg. Co., 58 App. Div, 21, 68 
NYS 1004. 

av. Co. v. Pomeroy. 
61 Or. 343, 122 P58. 

Tex.—Continental Oil, ete., 
E. Van Winkle Gin, ete, Co., (Civ. 
A.) 131 SW 415; Mansur, etc., Impl. 
Co. v. Beer, 19. Tex. Civ.’ A. 311, 45 
SW 972. 

See also Ward v.- Yarnelle, 173 Ind. 
535, 91 INE) 7. 

6 Tein tore v. Weil, 98 Ala. 495, 


Comey; 


Decker v. Stansberry, 249 Ill. 
487, 94 NE 940, AnnCasl1912A 227 
(holding that an objection that a bill 
to remove a cloud on title would not 
lie because the land was not vacant, 
or that complainant was not in pos- 
session when he filed the bill, not 
made in the trial court, will be con- 
sidered waived on appeal); Upper 
Iowa: M. BE. Church y. Noyes, (lowa) 
146 NW 848 (holding that, where suit 
was brought by the trustees of a 
church conference on a note payable 
to it, and no issue as to plaintiff’s 
capacity to sue was raised, an objec- 
tion that plaintiff's capacity to sue 
was not proved could not be consid- 
ered); Harris v. Shield, 111 Va. 643, 
69 SE 933 (holding that, although a 
legatee or creditor of a decedent’s 
estate cannot maintain a suit against 
the personal representative of dece- 
dent and another who is a debtor of 
the estate, except under special cir- 
cumstances, where such a_ suit is 
brought and there is no demurrer 
filed in the trial court, and no ques- 
tion raised there as to plaintiff’s 
right to maintain the suit, and all 
persons in interest are before the 
trial court, and the cause is heard 
and determined on the pleadings and 
exhibit filed therein without objec- 
tion, the right of plaintiff to main- 
tain the suit cannot be questioned on 
appeal). 
nous Ala.—Smith v. Inge, 80 Ala. 
ioe C.—McGowan v. Elroy, 28 App. 

Iowa.—Hlder v. Littler, 15 Iowa 65. 

N. Y.—Dunham v. Fitch, 48 App. 
Div. 321, 62 NYS 905; Knapp v. Val- 
eras 33 NYS 712, 24 NYCivProc 
331. 
Or.—Multnomah County vy. Kelly, 
37 Or. 1, 60 P 202 (action on sheriff’s 
bond). 

Wis.—Johannes vy. Youngs, 48 Wis. 
101, 4 NW 32 

See also Sligh v. Shelton South- 
western R. Co., 20 Wash. 16, 54 P 
1632. 
{a] What no leave to sue a com- 
in his 
representative capacity was obtained 
is not ground for sustaining a judg- 
ment dismissing the action, where 
the objection was not raised at the 
trial. Dunham vy. Fitch, 48 App. Div. 
321, 62 NYS 905. 

{b] Bill of review.—After a bill 


*that 
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cannot raise the point for the first time on appeal.® 
Other decisions applying the general rule are re- 
ferred to in the note.®® 
(bb) Failure to Obtain Leave to Sue. 
It cannot be objected for the first time in the ap- 
pellate court that the suit was instituted without 
obtaining the requisite leave of court,® or that 
the leave obtained was invalid.®® 
county judge could, after the suit was commenced, 
revoke the authority granted to sue on an adminis- 
trator’s bond, the objection that he had done so 
comes too late on appeal.®® 

[§ 667] (cc) Improper Party Plaintiff. And as a 
rule a formal objection that the suit is brought 
by the wrong person or official must be made in 
the court below, or it cannot be urged in the ap- 


And, even if a 


of review has been dismissed on its 
merits upon a general demurrer, it 
is too late for the respondents, on 
an appeal by the complainants from 
the decree of dismissal, to object that 
formal leave had not been given to 
file the bill of review. McGowan v. 
Elroy, 28 App. (D. C.) 188. 

68. Pierpoint v. McGuire, 13 Mise. 
70, 34 NYS 150. 

69. Johannes v. Youngs, 48 Wis. 
101, 4 NW 32. 

70. U. S.—Fortier v. New Orleans 
Nat. Bank, 112 U. S. 439, 5 SCt ‘234; 
28 L. ed. 764; Choctaw, ete, R. Co. 
v. Jackson, 192 Fed. 792, 114 CCA 12 
[aff 182 Fed. 342] (holding that, in 
an action for the death of an em- . 
ployee by a wrongful act, defendant 
was not entitled to reversal because 
of plaintiff’s failure to prove want 
of administration on decedent’s: 
estate, where the objection was not 
taken until the filing of a supplemen- 
tal brief in an intermediate court of 
appeals); Buckingham v. Estes, 128 
Fed. 584, 63 CCA 20; St. Louis, ete., 
R. Co. v. Henson, 58 "Fed. 5et, 7 CCA 
349 (objection that a husband could 
not maintain an action in his own 
name for the negligent killing of his 
wife). 

Ark.—St. Louis, ete., R. Co. v. Wat- 
son, 97 Ark. 560, 134 SW 949; Chap- ° 
man, etc., Land Go. y. Wilson, ‘91 Ark. 
30, 120 Sw 391. 

Tl. —Mengelkamp vy. Consolidated 
Coal Co., .259 Ill. 305,°102) NEY 756 
[aff 173 Til. A. 370]; Bloomington Tp. 
Highway Comrs. v. Bloomington, 253 
Tll. 164, 97 NE 280, AnnCas1913A 471; 
Osgood v. Skinner, 201 T2299 - 71 NE 
869; Cox v. East Fork Tp. Highway 
Comrs., 194 Tll. 355, 62 NE 791 (hold- 
ing that, ina proceeding for obstruct- 
ing a highway, an objection that the 
suit was brought in the name of the 
highway commissioners, instead of 
by the town, is not available when 
offered first on appeal); Knox County 
v. Davis, 63 Ill. 405; Knefel v. Pink, 
104 Ill. A. 288; Oliver v. Cochran, 19 
Ti. A. 236: 

Ind.—Burch v. Whittington, 1 
Blackf. 348 (holding that, where, in 
a suit by the agent of a ‘county, de- 
fendant appeared and confessed judg- 
ment, he could not on error contend 
the suit should have been 
Oe by the county commission- 
ers 

Ky.—Madisonville, etc, R. 

Wiar, 144 Ky. 206, 138 SW 255 reeene 
ing that an objection that an action 
for injuries to an infant’s interest in 
land was brought in the name of the 
infant’s guardian, instead of in the 
name of the infant by his guardian, 
could not be raised for the first time 
on appeal); Louisville Home Tel. Co. 
v. Louisville, 180 Ky. 611, 1183 SW 855 
(holding that the objection that the, 
relators in a mandamus proceeding 
for the public did not proceed in the 
name of the commonwealth could not 
be raised for the first time on ap- 
peal); Davidson v. Morrison, 9 Kyl 
629, 5 SW 871. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


$$ 668-671] 


[§ 668] (dd) Plaintiff’s Want of Interest in Con- 
troversy. An objection to the title under which a 
plaintiff sues, or that he has no such interest in 
the controversy as entitles him to maintain the 
action, will not be considered when raised for the 


first time in the appellate court.” 
[$ 669] 
Interest. 


Mass.——Wood v. Dean, 165 Mass. 
559, 43 NE 510; Hodgkins v. Price, 
137 Mass. 13. 

Mich.—Hunt v. Riverside Co-Op. 
Club, 140 Mich. 538, 104 NW 40, 112 
AmSR 420 (holding that, where a 
suit was brought by the prosecuting 
attorney of a county, suing for the 
people of the state, to restrain de- 
fendants from violating the statute 
against combinations in restraint of 
trade, an objection that he had no 
right so to sue, except in cases where 
the law was violated by a domestic 
association, and that he had not 
proved his authority, was of no avail, 
where made for the first time on ap- 


peal); Peo. v. Smith, 42 Mich. 138, 
3 NW 302. 

Miss.—Fly v. King, 71 Miss. 537, 
14 S 465 


Mo.—School Dist. No. 35 v. Hodg- 
in, 180 Mo. 70, 79 SW 148; State v. 
King, 44 Mo. 238; Tapana v. Shaffray, 
97 Mo. A. 337, 71 SW 119; Warfield 
v. Hume, 91 Mo. A. 541; Mayer v. 
Columbia Sav. Bank, 86 Mo. A. 108 
«holding that, where a curator sues 
for the recovery of his ward’s prop- 
erty, an objection that the suit should 
have been brought in the ward’s 
name comes too late, when made for 
the first time on appeal); Stumpe v. 
Ringshausen, 9 Mo. A. 599; Wolff v. 
Schaeffer, 6 Mo. A. 589. 

N. M.—Pueblo of pLasune. v. Pueblo 
of Acoma, 1 N. M. 220. 

N. Y.—Nanz v. Boies: 122 ONE Y. 
631, 19 NYCivProc 246, 25 NE 263 
(objection that plaintiff was not the 
proper party to maintain an action 
on an administrator’s bond); Rogers 
v. Ingersoll, .103 App. Div. 490, 93 
NYS 140 [aff 185 N. Y. 592 mem, 78 
NE 1111 mem] (substitution of plain- 
tiff); Torrey v. Willard, 55 Hun 78, 
8 NYS 392. 

Or.—Bellinger v. Thompson, 26 Or. 
SLOW Lae 40, PL 229. 

Pa.—Wisener v. Myers, 3 Pa. Dist. 
687, 25 PittsbLegJNS 166. 

Va.—Ferrell v. Madigan, 16 Va. 
195; Rose v. Burgess, 10 Leigh (37 
Va.) 186. 

Wash.—Jenkins v. Coven bie Land, 
ete, Co., 13 Wash. 502, 43 P 32 

Wis. —"La Crosse v. Melrose, 3 Wis. 
459 (objection that suit was brought 
in the name of a city instead of in 
the name of the mayor and common 
council); State v. Smith, 11 Wis. 65. 

Ont. —Dyment Vv. Northern, OCC... Eve 
Co., 11 Ont. 343. 

[a] Appointment of receiver to 
sue.—An insurance company cannot 
complain on appeal of the appoint- 
ment of a receiver to sue on behalf 
of the personal representative of in- 
sured, where, although served with a 
rule to show cause against it, it did 
not resist the appointment. New 
York L. Ins. Co. v. Davis, 94 Va. 427, 
26 SE 941. 

[b] Error in bringing an action in 
the name of the infant plaintiff’s 
guardian ad litem is not presented 
for review by defendant’s motion for 
& directed verdict on the ground that 
no cause of action has been estab- 
lished by the evidence against de- 


fendant. Sandeen v. Tschider, 205 
Fed. 252, 123 CCA 456. 
71. Ark.—Hadley v. Bryan, 170 
Ark. 197, 66 SW 921. 
Conn.—Brethauer v. Schorer, 81 


Conn. 143, 70 A 592. 

Ill.—Bourke v. Hefter, 202 Ill. 321, 
66 NE 1084 [aff 104 Ill. A. 126] (hold- 
ing that, where the complainant in a 
foreclosure suit held the legal title 


(ee) Plaintiff Not the Real Party in 
So too the objection that plaintiff is not 
the real party in interest, and hence has no right 


APPEAL AND ERROR 


in the appellate 
[§ 670] 


[CAs]: tee 


to sue, comes too late when made for the first time 


court.” 


(ff) Plaintiff’s Want of Representative 
Capacity. As a rule, where plaintiff sues in a repre- 
sentative capacity as executor, administrator, trus- 


tee, receiver, guardian, ete., and the right to sue in 


[§ 671] (gg) 


to the notes sued on by indorsement, | 
and there was no evidence as to the 
real owners, and defendant by her 
answer and cross bill treated com- 
plainant as the proper party to bring 
the suit, and was permitted to make 
any equitable defense she had to the 
notes, defendant could not on appeal 
say that it was error to find that 
complainant was the legal owner of 
the notes, or that the real owners 
Ae have been made parties to the 
sui 

Iowa.—Ham v. Wisconsin, etc. R. 
Co., 61 Iowa 716, 17 NW 157. 

Kan.—Bailey v. Prime Western 
Spelter Co., 83 Kan. 230, 109 P 791. 
Aes v. Coons, 37 La. Ann. 

Me.—Tarbox v. Palmer, 110 Me. 
436, 86 A 847; Sargent v. Machias, 65 

v. 


Me. 591 

Mich.—Davison 99 
Mich. 625, 58 NW 687. 

Miss.—Bowles v. Wright, 34 Miss. 
409 (holding that in an action on a 
note the objection that the legal title 
is not in plaintiff must be made at 
the trial, where it can be remedied, 
and not for the first time in the ap- 
pellate ueeN EE 

N. Y.—Delafield v. 26 
Wend. 192. 

Mahe C.—Wellons v. Jordan, 83 N. C. 

S. D.—State v. Tripp County, 29 S. 
D. 358, 137 NW 354. 

Tex.—Reinhardt v. Pleasants, 36 
Tex. 684, 

Ont.—Dyment v. Northern, etc., R. 
Co2 11 pOntn 3 43; 

[a] In an action on a note, (1) 
where the trial proceeds on the as- 
sumption that plaintiff is the owner 
and holder, his title cannot be ques- 
tioned in the appellate court (Decker 
v. House, 30 Kan. 614, 1 P 584), (2) 
even though it was put in issue by 
the pleadings (Moors v. Sanford, 2 
Kan. A. 248, 41 P 1064). 

[b] Action by trustee.—It is too 
late to contend on appeal that plain- 
tiff, suing as trustee, was not a prop- 
er party to the suit because he had 
no real esterest therein. Hadley v. 
Bryan, 70 Ark. 197, 66 SW 921. See 
also infra § 670. 

[c] Action by assignor.—Defend- 
ants, on appeal from a judgment on 
a stock subscription contract, cannot 
question plaintiff’s right to sue be- 
cause of a claimed assignment of the 
contract, if that question was not 
presented at the trial. Snodgrass v. 
Zander, 106 Ark. 462, 154 SW 212. 

[d] The claim that equitable trus- 
tee process was not,brought by an 
actual creditor of the cestui que 
trust, but was brought in the inter- 
est of the cestui que trust, cannot be 
raised on appeal where it was not 
raised by the answer or the evidence. 
Tarbox v. Palmer, 110 Me. 436, 86 A 
847. 

[e] Question not sufficiently pre- 
sented.—An objection at the trial 
that the writ of certiorari was im- 
providently issued and issued con- 
trary to law is insufficient to raise 
the question on appeal that relator 
was not entitled to sue because not 
beneficially interested. State v. Tripp 
County,:29 S. D. 358, 1837 NW 354. 

72. U: S.—wNorthwestern Steam- 
ship Co. v. Cochran, 191 Fed. 146, 149, 
111 CCA 626 [quot Cyc]. 

Ark.—Robinson v. German Ins. Co., 
51 Ark. 441, 11 SW 686, 4 LRA 251. 

Cal.—Kline v. Guaranty Oil Co., | 
167 Cal. 476, 140 P 1. 


Davison, 


Illinois, 


such capacity is not put in issue in the court below, 
it cannot be questioned in the appellate court." 


Plaintiff Suing in Double Capacity. 


Colo.—Moore vy. Vickers, 3 Colo. A. 
443, 34 P 257. 

Ill.—Irish v. Sharp, 89 Tll. 261; 
Smith v. Moore, 4 Ill. 462; Knefel v. 
Pink, 104 Ill. A. 288. 

Ind.—Bowser v. Mattler, 137 Ind. 
649, 35 NE 701, 36 NE 714; Vander- 
pool v. Brake, 28 Ind. 130; Standard 
Forgings Co. v. Holmstrom, (A.) 104 
NE 872. 

Iowa.—Manion v. Brady, 158 Iowa 
306, 1388 NW 558. 
st kare v. Gilchrist, 1 Me. 

Mo.—School Dist. No. 35 v. Hodgin, 
180 Mo. 70, 79 SW 148; Mechanics’ 
Bank v. Gilpin, 105 Mo. 17, 16 SW 
524; Giraldin v. Howard, 103 Mo. 40, 


15 SW 383. 
Or.—Pomeroy First Nat. Bank v. 
McCullough, 50 Or. 508, 93 P 366, 


126 AmSR 758, 17 LRANS 1105. 
Ont.—Dyment y. Northern, ete., R. 
Co., 11 Ont, 343. 
73. U. S.—Central Trust Co. v. In- 


diana, etc., Co., 98 Fed. 666, 39 
CCA 220. 

Ala.—Clark v. Johnson, 133 Ala. 
432, 31 S 960 (holding that, where 


one sues as guardian to foreclose a 
mortgage, and defendants treat the 


bill as properly filed by complainant 


as guardian, they cannot object to 
complainant’s competency on appeal, 
it not appearing that substantial 
rights of either party are dependent 
on the objection); Alabama Gold L. 
Ins. Co. v. Garner, 77 Ala. 210. 
Ark.—Hadley v. Bryan, 70 Ark. 197, 
66 SW 921; Driver v. Lanier, 66 Ark. 
126, 49 SW 816 (holding that, where 
a defendant in an action by a re- 
ceiver’ which had been consolidated 
with other actions against other de- 
fendants did not object in the trial 
court that the receiver had been dis- 
charged, he could not have an appeal 
by the receiver dismissed on such 
grounds); Bailey v. Rockafellow, 57 
Ark. 216, 21 SW 227 (objection that 
an administrator had no right to 
prosecute suit after his discharge 
pending the same). 
Ga.—Kahrs v. Kahrs, 115 Ga. 288, 
41 S 649 (action by administrator). 
Tll.—Marchal v. Davis, 206 Ill. 231, 
69 NE 438 [aff 107 Ill. A. 629] (hold- 
ing that where, in a suit by execu- 
tors to foreclose a trust deed exe- 
cuted to their testator, oral evidence 
showing that plaintiffs were execu- 
tors of testator and that they were 
the owners of the trust deed was ad- 
mitted without objection, and de- 
fendant filed a cross bill making the 
executors defendants, defendant could 
not raise the objection that plain- 
tiffs were not testator’s executors); 
Hughes v. Richter, 60 Ill. A. 616. 
Ind.—Mahon v. Mahon, 19 Ind. 324 
(objection that an administrator de 
bonis non was not duly appointed); 
Ziegler v. Ziegler, 39 Ind. A. 
NE 1066 (holding that, under Burns 
Annot. St. [1901] § 342: Burns Annot. 
St. [1894] § 346; Rev. St. [1881] § 
343, and Horner Annot. St. [1897] § 
343; providing for a demurrer when 
plaintiff has not legal capacity to sue, 
and, if the same does not appear on 
the complaint or cross complaint, 
then by plea in abatement, where the 
right of a guardian ad litem of an 
infant defendant to file a cross com- 
plaint in the trial court was not ob- 
jected to, the right to raise such 
question on appeal was waived). 
La.—Landry’s Succ., 128 La. 333, 54 
S 870 (action by administrator); 
Baillie v. Western Assur. Co., 49 La. 


764 [3C.J.] 


The right of a plaintiff to sue both in a personal 
and a representative capacity cannot first be ques- 
tioned on appeal.” 

[§ 672] (hh) Plaintiff Suing in Wrong Ca- 
pacity. The rule also apples to the objection that 
plaintiff sues in the wrong ecapacity.*® Thus in a 
suit for partition of an estate left by plaintiff’s 
former husband, no objection can be made on appeal 
to the capacity in which plaintiff sues, where de- 
fendants proceed in the investigation of their rights 
without reference to the true capacity in which 
plaintiff ought to have alleged her claim.7® And it 
has been held that persons made defendants to a 
foreclosure suit, and who did not appear in the 
court below, cannot raise the objection in the ap- 
pellate court that the action was brought by plain- 
tiff in his individual capacity when he should have 
brought it as trustee.77 

[§ 673] (ii) Incapacity of Foreign Executor or 
Administrator to Sue. In a suit by a foreign ex- 
ecutor or administrator the objection that he has 
no capacity, to sue is unavailable if urged for the 
first time in the appellate court.’® 


APPEAL AND ERROR 


the suit, is waived unless made in the trial court, 
and cannot be urged for the first time in the ap- 
pellate court.”? 

[§ 675] (kk) Identity of Plaintiff as Party to 
Contract. In an action upon a contract, where the 
identity of plaintiff as a party to the contract is 
assumed, an objection that his identity as such has 
not been proved cannot be raised for the first time 
on appeal.®° 

[§ 676] ce. Limitations of and Exceptions to 
Rule—(aa) In General. The rule that an objection 
on the ground of want of capacity to sue cannot 
be raised for the first time on appeal does not apply 
where it appears that plaintiff has no right at all 
to sue or is not entitled to any relief.®* 

[§ 677] (bb) Want of Capacity or Right to Sue 
Appearing of Record. And it has been held that, 
where the record shows that there is no authority 
in plaintiff to maintain the suit, the objection will 
be fatal in the appellate court, although it was not 
made in the court below.*? 

[§ 678] (b) Capacity to Be Sued. The general 
rule that objections as to the capacity of a party 
cannot be made for the first time on appeal has 


[§ 674] (jj) Copartnership of Plaintiff and De- 
fendant. 


Ann. 658, 21 S 736; Player v. Tark- 
ington, 4 La. Ann. 396. 

Mass.—Henshaw v. Bellows Falls 
Bank, 10 Gray 568. 5: 

Miss.—Beason v. Coleman, 92 Miss. 
622, 46 S 49 (action by executor). 

Mo.—Warfield v. Hume, 91 Mo. A. 
541; Reynolds’ App., 70 Mo. A. 576 
(holding that appellant could not 
complain of a judgment in favor of 
respondent as his successor as cura- 
tor, on the ground that there was no 
formal proof of the appointment of 
respondent as his successor, where no 
objection on that ground was made 
in the trial court). 

N.. Y¥.—Nanz v. Oakley, 122. N. Y. 
631 mem, 25 NE 263, 19 NYCivProc 
246 (objection that plaintiff was not 
a proper party to maintain an action 
on an administrator’s bond); Paige 
v. Fazackerly, 36 Barb. 392 (objec- 
tion that a person suing as a public 
officer was in fact not such officer); 
Manley v. Winkler, 75 Mise. 537, 133 
NYS 792 (failure of plaintiff to prove 
appointment as executor not avail- 
able on appeal where it was not 
stated as a ground for dismissal of 
the complaint). 

Tenn. — Glass v. Stovall, 10 
Humphr. 452. ; 

Tex.—Casey v. Texarkana, etc., R. 
Com (Civ. A.) 151, SW Ss6;" Keller v. 
Lindow, (Civ. A.) 133 SW 304 (hold- 
ing that, where a guardian of an es- 
tate of her children brought an ac- 
tion in trespass to try title as their 
next friend, the objection that she 
could not sue as next friend could 
not be raised for the first time on 
appeal, since it went to the capacity 
in which she was suing); El Paso, 
ete., R. Co. v. Gutierez, (Civ. A.) 111 
SW 159 (objection that widow had no 
right to maintain as administratrix 
an action’ for the death of her hus- 
band); Bonner v. Ogilvie, 24 Tex. 
Civ. A. 237, 58 SW 1027 (objection 
that the mother of a minor heir, who 
has not been appointed in the state 
as the guardian of the minor, can- 
not maintain an action of trespass to 
try title in his behalf); Rankin v. 
Busby, (Civ. A.) 25 SW 678 (objec- 
tion that executrix has not capacity 
to sue). 

W. Va.—List v. Pumphrey, 3 W. 
Va. 672. 

{a] The right of plaintiffs to rep- 
resent a corporation, which right was 
not contested below, cannot be ex- 
amined on appeal. Baillie v. West- 
ern Assur. Co., 49 La. Ann. 658, 21 S 


The objection that plaintiff is a copart- 
ner with defendant, and therefore cannot maintain 


of a defendant’s 


736 (as liquidators); Player v. Tark- 
ington, 4 La. Ann. 396. 

[b] Trustee.—Where a trustee in 
a railroad mortgage brought suit 
to foreclose such mortgage, and 
also prayed judgment for deficiency 
against the mortgagor and a guar- 
antor of the bonds thereby secured, 
and appealed from a decree denying 
it relief against the guarantor, an 
individual bondholder cannot be heard 
in the appellate court, for the first 
time, to question the authority of the 
trustee to maintain the action against 
the guarantor, in the absence of any 
pretense of bad faith on the part 
of the trustee, such objection being 
one which could not be urged by the 
appellant. Central Trust Co. v. In- 
diana, etc., R. Co., 98 Fed. 666, 39 
CCA 220. See also Hadley v. Bryan, 
70 Ark. 197, 66 SW 921 (objection 
that plaintiff trustee had no real in- 
terest); Henshaw v. Bellows Falls 
Bank, 10 Gray (Mass.) 558 (objection 
that a trustee had not accepted the 
trust at the date of the writ); Jones 
v. Tatum, 19 Gratt. (60 Va.) 720 (sur- 
viving trustee). 

74. Stilwell v. Carpenter, 62 N. Y. 
639, 2 AbbNCas 238. 

75. Rosenau v. Powell, 184 Ala. 
396, 63 S 1020; Bryan v. Moore, 11 
Mart. (La.) 26, 13 AmD 347; Buck- 
ley v. Stanfield, 155 App. Div. 735, 
140 NYS 953; Mead v. Bagnall, 15 


Wis. 156. And see El Paso, ete, R. 
Co. v. Gutierrez, (Tex. Civ. A.) 111 
Sw 159. 


76. Bryan v. Moore, 11 Mart. (La.) 
26, 18 AmD 347. 

77. Mead v. Bagnall, 15 Wis. 156. 

78. May v. Burk, 80 Mo. 675; 
Blackman vy. Green, 17 Tex. 322. 

[a] Illustrations.—Thus, it can- 
not be objected for the first time in 
the appellate court (1) that the for- 
eign executor or administrator has 
not filed his letters in the jurisdic- 
tion in which the suit is brought 
(Wayland v. Porterfield, 1 Mete. 
(Ky.) 638); (2) that his appointment 
has not been authenticated in the 
manner required by law (Northwest- 
ern Mut. L. Ins. Co. v. Lowery, 20 
SW 607, 14 KyL 600); or (3) that he 
has not given the bond required by 
statute (Northwestern Mut. L. Ins. 
Co. v. Lowery, supra). 

79. Selby .v. Hutchinson, 9 MIIll. 
319; Candler v. Rossiter, 10 Wend. 
(N. Y.) 487; Smith vy. Allen, 18 Johns. 
(Ne YOe245: 


80. Title Guaranty, 


ete, 1 Co. siv. 


also been applied to the objection on the ground 


want of capacity to be sued. 


Standard Constr: Coi,' 153) Ill) A332. 
81. Emmerson y. Merritt, 249 Ill. 


538, 94 NE 955. See also infra §§ 
677, 708. 
[a] That the cause of action for 


negligent killing of plaintifi’s hus- 
band was not in her, but, under the 
Federal Employers Liability Act, in 
his personal representative may be 
urged on appeal. La Casse v. New 
Orleans, etc., R. Co., 1385 La. 129, 64 
S 1012. 

82. Thomas v. Franklin, 42 Nebr. 
310, 60 NW 568 (holding that, in re- 
viewing a special statutory proceed- 
ing, the court will look into the rec- 
ord to determine whether the per- 
son prosecuting the suit is author- 
ized by statute so to do, although 
such authority was not questioned 
below); Blackmore vy. Winders, 144 
N. C. 212, 56 SE 874; Missouri, etc., 


Re (Cox yv.)-Wwenahan. ss 9a Okile Zoe 
oe P 383; Crosby v. Huston, 1 Tex. 
83. Coggey v. Bird, 209 Fed. 


803, 126 CCA 527 (holding that an 
objection that a trustee could not be 
sued for tort in his representative 
capacity, not raised by exception in 
the trial court, cannot be considered 
on writ of error); Milwaukee Iron 
Moulders’ Union No. 125 vy. Allis- 
Chalmers Co., 166 Fed. 45, 91 CCA 
631, 20 LRANS 315 (holding that the 
objection, on behalf of the labor un- 
ion joined as a defendant in a suit 
for an injunction as representing its 
members collectively, that it was a 
voluntary association not authorized 
to be sued by the laws of the state, 
could not be raised for the first time 
on appeal); In re Henning, 128 Cal. 
214, 60 P 762, 79 AmSR 48 (objection 
that a guardian had been discharged 
when respondent’s petition was filed, 
and was therefore not entitled to be 
heard on appeal where there was no 
objection in the lower court to his 
appearance or to the order requiring 
service of notice on him); Peck vy. 
Merchants’ Transfer, ete. Co., 85 
Kan. 126, 116 P 365 (holding that, 
where defendant was designated in a. 
petition as a “company,” and in its 
answer described itself by the same 
designation, judgment would not be 
reversed because the record in no 
way showed whether it was a part- 
nership, a corporation, or an individ- 
ual doing business in such name); 
Appleton vy. Welch, 20 Misc. 343, 45 
NYS 751 (holding that an objection 
that a temporary receiver of a cor- 


—— —————— 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 679] 
[§ 679] 


for the first time on appeal.®* 


poration was not authorized by the 
court which appointed him te manage 
the business of the corporation could 
not be raised for the first time on 
appeal to defeat an action against the 


receiver). See Reilly v. Union Prot- 
Serer Infirmary, 87 Md. 664, 40 A 


Formal defects as to capacity in 
wen defendant is sued see infra § 
ale . 
84, U. S—lLenman v. Jones, 222 
U.S. 51, 32 SCt 18,56 L. ed: 89 [aft 
33 App. 7]; Gibbs v. Diekma, 131 U. 
S. appendix clxxxvi, 26 LL. ed. 177; 
Wheeler v. Sedgwick, 94 U. S. 1, 24 
die led.a 31s Carey, Vag Srowine oe pila: 
171, 23 L. ed. 469; Willard v. Tayloe, 
8 Wall: 557, 19 L. ed. 501; Connell 
Bros. Co. v. Diederichsen, 213 Fed. 
737, 180 CCA 251; Ames v. Farrelly, 
121 Fed. 820, 58 CCA 258; People’s 
Tel., etc., Co. v. Hast Tennessee Tel. 

Co., 103 Fed. 212, 43 CCA 185. 

Ala.—Singo v. Brainard, 173 Ala. 
64, 55 S 6038; Carwile v. Crump, 165 
Ala. 206, 51 S 744; Lelohatchie Bap- 
tist Church vy. Bullock, 133 Ala. 548, 
32 S 58; McConnell v. Worns, 102 
Ala. 587, 14 S 849; Louisville Mfg. 
Cos vy. Brown, 201 (Adan 273, 13: So 15s 
Alexander v. Steele, 84 Ala. 332, 4S 
281; Ozley v. Ikelheimer, 26 Ala. 332; 
Sanders v. Godley, 23 Ala. 473. 

Ark.—Kansas City Southern R. Co. 
v. Crossen, 103 Ark. 613, 147 SW 48; 
Minor v. Mapes, 102 Ark. 351, 144 SW 
219, 39 LRANS 214 (failure to join 
wife in action for her tort); St. Louis, 
ete., R. Co. v. Watson, 97 Ark. 560, 
134 SW 949; Spear Min. Co. v. Shinn, 
93 Ark. 346, 124 SW 1045; Peeples 
v. Hayley-Beine, 89 Ark. 252, 116 SW 
197 (failure to join trustee in action 
by beneficiary under trust deed to 
enforce the lien); Bevens v. Barnett, 
22 SW 160; Clark v. Gramling, 54 
Ark. 525, 16 SW 475. 

Cal.—Smith v. Cucamonga Water 
Go., 160 Cal. 611, 117 P 764; Breiten- 
bucher v. Oppenheim, 160 Cal. 98, 
116 P 55; Smith v. Dorn, 96 Cal. 73, 
30 1024; Potter v. Dear, 95 Cal. 578, 
30 P 777; Mora v. Le Roy, 58 Cal. 8: 
Sands v. Pfeiffer, 10) (Calh 2585; Laylor 
wv. Darling, 22 Cal. A. 101, 133) P 503; 
Tubbs v. Delillo, 19 Cal. A. 612, 127 
Pe 514, 

Colo.—Hagerman v. Bates, 24 Colo. 
71, 49 P 139; Abbott v. Yuma Coun- 
ty, 18 Colo. 6, 30 P 1031; Melsheimer 
v. Hommel, 15 Colo. 475, 24 P 1079; 
Great West. Min. Co. v. Woodmas 
of Alston Min. Co., 12 Colo. 46, 20 P 
771, 18 AmSR 204; Faust v. Good- 
now, 4 Colo. A. 352, 36 P 71; Putnam 
Varyoneon Colo, PA; 1144,9/32) Py .492:; 
Denver v. Solomam, 2 Colo. A. 534, 
31 P 507; Rawles v. Peo., 2 Colo. A. 
5015, 32 P7941. 

Conn.—Cogswell v. Second Nat. 
Bank, 76 Conn. 252, 56 A 574. And 
see Brethauer v. Schorer, 81 Conn. 
1435) 70) Al 5025 

D. C.—McGowan v. Elroy, 28 App. 
86 (nonjoinder of formal parties in 
bill of review); Slater v. Hamacher, 
15 App. 558. 

Ga.—Howard v. Gray, 65 Ga. 182 
Hogan v. Morris, 7 Ga. A. 232, 66 SH 
550. 

1l.—Winter v. Dibble, 251 Ill. 200, 
95 NE 1093; Kennard v. Curran, 239 
Tl]. 122; 87 NE 918. [aff 141 Ill. A. 
621]; State Nat. Bank v. U. S. Life 
Ins. Co., 238 Ill. 148, 87 NE 396 [aff 
142 Ill. A. 624]; Pease v. Chicago 
Crayon Co., 235 Ill. 391, 85 NW 619, 
18 LRANS 1158, 14 AnnCas 263 [aff 
138 Ill. A. 513]; Dowie v. Sutton, 227 
Vee 183, 81 NE 395 [aff 126 Ill. A. 

47]; Mantonya v. Reilly, 184 Ill. 183, 


66 NE 425 [aff 83 Ill. A. 275]; Dun- 
ham Towing, etc., Co. v. Dandelin, 
143 Ill. 409, 32 NE 258; Turpin v. 


Dennis, 139 Ill. 274, 28 NE 1065; At- 


(c) Defect of Parties—aa. In General. 
The general rule is that an objection to the want 
of merely proper or formal parties, or to other 
defects as to the parties, comes too late when raised 
And it has been 
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kinson v. Foster, 134 Ill. 472, 25 NE 
528; Roseboom v. Whittaker, 132 Ill. 
81, 23 NE 339; King v. Goodwin, 139 
TiS. 102, 22) NB) 533, 17 AmSR 277; 
Bragg v. Olson, 128 Ill. 540, 21 NE 
519; Washburn, etc., Mfg. Co. v. Chi- 


cago Galvanized Wire Fence Co., 109 
Il]. 71; Gibbs v. Blackwell, 37 I11. 
191; Jennet Bridge, etc., Works v. 


Churchill, 182 Ill. A. 548; Doggett v. 
Ruppert, 178 Till. A. 230; Title Quar- 
anty, etc., Co. v. Standard Constr. Co., 
153 Ill. A. 332; Stein v. Automatic 
Blectrie,Co., 152) Ill: A... 392; Gran- 
quist v..Western Tube Co., 144 Ill. 
A. 280; Mueller vy. Kinkead, 113 Ill. 
A. 132; Jo Dairess County v. Staples, 
108 Ill. A. 539; Geist v. Rothschild, 
90 Ill. A. 324; Lyon v. Pease, 86 III. 
A. 251; Berndt v. Armknecht, 50 I11. 
A. 467; Webb v. Hollenbeck, 48 Ill. 
A. 514; Swigart v. Weare, 37 Ill. A. 
258; Harding v. Durand, 36 Ill. A. 
238 [rev on other grounds 133° 2. 
515, 28 NE 948]. 
Ind.—Ward v. Yarnelle, 173 Ind. 
535, 91 NE 7; Giles v. Canary, 99 Ind. 
116; Hays v. Walker, 90 Ind. 105; 
Bond v. Armstrong, 88 Ind. 65; Bundy 
v. Pool, 82 Ind. 502; Easter v. Sev- 
erin, 78 Ind. 540; Adkins vy. Hudson, 
11 Ind. 872; Richey v. Graham, 7 Ind. 
579. See also Phelps v. Smith, 116 
Ind. 387, 17 NE 602, 19 NE 156; Bimel 
v. Boyd, 53 Ind. A. 310, 101 NE 657. 
Ind. T.—Taylor v. Southerland, 7 
Ind. T. 666, 104 SW 874. 
Iowa.—Stewart v. Hall, 150 Iowa 
744, 130 NW 993; Oziah v. Howard, 
149 Iowa 199, 128 NW 364; West Side 
Lumber Co. v. Hathaway, 115 Iowa 
654, 89 NW 35; Lion Church y. Par- 
ker, 114 Iowa 1, 86 NW 60; Iowa 
Stone Co. v. Crissman, 112 Iowa 122, 
83 NW 794; Melick v. Tama City 
First Nat. Bank, 52 Iowa 94, 2 NW 
1021; Trebon v. Zuraff, 50 Iowa 180; 
MacGregor v. Gardner, 14 Iowa 326. 
Kan.—Harper v. Hendricks, 49 
Kan: 718, 31.734; Union Pac! R. Co. 
v.. Kindred, 43 Kan. 134, 23" Padi2s 
Coulson v. Wing, 42 Kan. 507, 22 P 
570, 16 AmSR 5038; Poirier v. Fetter, 
20, Kan’ 473° St. Louis; ete, R:-Co., v: 
Thacher, 138 Kan. 564; Cook vy. Con- 
don, 6 Kan. A. 574, 51 P 587. 
Ky.—Wickliffe v. Turner, 154 Ky. 
571, 157 SW 1125; New Bell Jellico 
Coal Co. v. Braznell, 149 Ky. 418, 149 
SW 888; Wilson v. Irwin, 144 Ky. 
311, 138 SW 3:73, 42 LRANS 722; 
Madisonville, etc., R. Co. v. Wiar, 144 
Ky. 206, 138 SW 255; Holland v. Cole- 
man, 114 SW 305; Cecil v. Robertson, 
105 SW 926, 32 KyL 357; Kice v. 
Porter, 61 SW 266, 22 KyL 1704; 
Bailey v. Herron, 50 SW 834, 20 KyL 
1957; Keith v. Wilson, 3 Mete. 201; 
Smith v. Maupin, 4 KyL 359. 
La.—Folse v. Iberville Parish Po- 
lice Jury, 128 La. 1080, 55 S 681; 
Camp v. Baldwin-Melville Co., 123 
La. 257, 48 S 927; Hickman v. Daw- 
son, 33 La. Ann, 438; Tupery v. Ed- 
mondson, 32 La. Ann. 1146. 
Mass.—Johnson v. Sprague, 183 
Mass. 102, 66 NE 422; Evans v. Wall, 
re Mass. 164, 34 NE 183, 38 AmSR 
Mich.—Union City Lumber Colaave 
Traverse City, etc., R. Co., 170 Mich. 
205, 136 NW 463; Sparrow v. Bement, 
142 Mich. 441, 105 NW 881, 10 LR 
AN Si i254 eOneidanytp. ver Allen, 13% 
Mich. 224, 100 NW 441; Lockwood v. 
Lockwood, 124 Mich. 627, 83 NW 613; 
Clark v. O’Rourke, 111 Mich. 108, 69 
NW 147, 66 AmSR 389; Butterfield v. 
Gilchrist, 538 Mich. 22, 18 NW 542; 
Hopkins Mfg. Co. v. Ruggles, 51 
Mich. 474, 16 NW 862; Miller v. 
Thompson, 34 Mich. 10. 
Miss.—Kimbrough v. Davies, 104 
Miss. 722, 61 S 697; Delta, etc., Land 
Co. v. Adams, 93 Miss. 340, 48 S 190; 
Chamberlin-Hunt Academy v. Port 


| Young, 
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held that where defendant, after pleadings non- 
joinder of parties, did not call the attention of the 
trial court to such objection or urge it in his mo- 
tion for a nonsuit, such objection will not be con- 


Gibson Brick, etc., Co., 80 Miss. 517, 
382 S 116, 484; Planters’ Oil Mill, etc., 
Co. v. Falls, 29 S 786; Walker v. Hall, 
66 Miss. 390, 6 S 318; Green v. Gas- 
ton, 56 Miss. 748. 

Mo.—Breidenstein v. Bertram, 198 
Mo. 328, 95 SW 828; School Dist. No. 
85 v. Hodgin, 180 Mo. 70, 79 SW 
148; Monroe v. Crawford, 163 Mo. 
178, 68 SW 373; Sheridan v. Nation, 
159 Mo. 27, 59 SW: 972; Hutsell v. 
Crewse, 138 Mo. 1, 39 SW 449 (non- 
joinder of a defendant husband); 
Turley v. Barnes, 131 Mo. 548, 33 SW 
172; Turner v. Lord, 92 Mo. 113, 4 Sw. 
420; Sensenderfer v. Kemp, 83 Mo. 
581; State v. King, 44 Mo. 283; Kerr 
v. Bell, 44 Mo. 120; Leader Realty 
Co. v. Markham, 163 Mo. A. 314, 143 
SW 1104; Scot County School Dist. v. 
152 Mo. A. 304, 133 SW 143, 
163 Mo. A. 526, 143 SW 1197; Henry 
v. Orear, 104 Mo. A. 570, 78 SW 283; 
Whitecotton v. St. Louis, etc., R. Co., 
104 Mo. A. 65, 78 SW 318; Johnson 
v. St. Joseph Stock Yards Bank, 102 
Mo. A. 395, 76 SW 699; Tapana Vv. 
Shaffray, 97 Mo. A. 337, 71 SW 119; 
Warfield. v. Hume, 91 Mo. A. 541; 
Helmkampf v. Wood, 84 Mo. A. 261; 
Ingerham v. Weatherman, 79 Mo. A. 
480; St. Charles First Presb. Church 
v. Kellar, 39 Mo. A. 441; Mills v. 
Carthage, ole Mow AG ae Weisso une 
Schwartz, 6 Mo. A. 413. 

Mont.—-Boyd v. Platner, 5 Mont. 
226, 2 P 346; Conklin v. Fox, 3 Mont. 
208; Parchen v. Peck, 2 Mont. 567. 

Nebr.— Taylor v. Weckerly, 69 
Nebr. 739, 96 NW 618; Thompson vy. 
Rush, 66 Nebr. 758, 92 NW _ 1060; 
Ayres v. Duggan, 57 Nebr. 750, 78 
NW 296; Curtin v. Atkinson, 36 Nebr. 
110, 54 NW 181; Consaul v. Sheldon, 
35 Nebr. 247, 52 NW 1104; Bianki v. 
Greater American Exposition Co., 3 
Nebr. nee) 656, 92 NW 615. 

N. H.—Goodell v. Woodbury, 71 N.- 
H. 378, 52 A 855 (mandamus). 

N. J.—Lieberman v. Brothers, 55 
N. J. L. 379, 26 A 828. And see Green 
v, , Heritage, 6S Nein eee Deen ones 


N. M.—FPueblo of Ben sd v. Pueblo 
of Acoma, 1 N. M. 220. 

N. Y.—Hotopp v. Huber, 160 N. Y-. 
524, 55 NE 206 [aff 16 App. Divarseue 
44 NYS 617]; Campbell v. Heiland, 
55 App. Div. 95, 66 NYS 1116; Rose 
v. Durant, 44 App. Div. 381, 61 NYS 
15; Philips v. New York El. R. Co., 
14 App. Div. 595, 44 NYS 28; Phillips 
v. Metropolitan El. R. Co., 12 App. 
Div. 283, 42 NYS 338; Moulton v. Cor- 
nish, 61 ‘Hun 438, 16 NYS 267 [rev on 
other grounds 138 Ni OY. 1838 "Ss NE: 
842, 20 LRA 370, 30 AbbNCas 329]; 
Gray v. Rothschild, 48 Hun 596, 1 
NYS 596 [aff 112 N. Y. 668, 2 Silv. A. 
142, 19 NE 847]; Sheldon v. Wood, 
155 NUL Super 260 atiaia4o. Nee 
607]; Bauman vy. Kuhn, 57 Misc. 618, 
1085 INVSiuiios Deckert) v2.0 ©larikauene 
Mise. 67, 37 NYS 685; Kubin v. Mil- 
ler, 61 NYS 1121; Cushman y. Family 
Fund ety 13 NYS 428. 

N. D.—Van Gordon v. Goldamer, 16 
INS LD: oan lowNiVW 009. 

Oh.—Howard v. Levering, 8 Oh. 
Cir’ Ct) 614, 4 Oh. Cir bec. 236. 

Okl.—Culbertson vy. Mann, 30 Okl. 
249, 120 P 918; Kansas City, ete., R. 
Co. v. Shutt, 24 Okl. 96, 104 P 51, 138 
AmSR 870; Choctaw, ete, RR: Con v- 
Burgess; 21. OK) 6b3, 97 Pe 27 

Or.—Sevier v. Mitchell, 142 P 780; 
Pomeroy First Nat. Bank v. McCul- 
lough, 50 Or. 508, 93 P 366; Thomp- 
son.v. Hibbs, 45 Ore rel 76 Pais, 
State v. Estes, 34 Or. 19, 51°P 77, 52 
P 571, 55 P 25; State v. Metschan, 


S97 OnE oe Mole Douek. Owls aan 
LRA 692. 

Pa.—lLindsay v. Dutton, 227 Pa. 
208, 75 A 1096. 

Ss. C.—Hellams v. Prior, 64 S. C. 


166 [3C.J.] 


sidered on appeal, since it was as effectually waived 
as if defendant had omitted to plead it.%* 

[§ 680] bb. Want of Necessary Parties. 
most jurisdictions, however, where the omitted 
party is not only a proper but a necessary one, so 
that a final judgment or decree cannot be rendered 
without affecting his or her interests, the objection 


may be taken on appeal or error.*® 


held that where the record discloses the fact that 
there are other parties whose rights will be ma- 
terially affected by a decree in the cause, the ap- 
pellate court may, of its own motion, refuse to pro- 
ceed further in the cause until the omitted party 
is brought in, although no objection is*made on 


296, 42 SH 106 [reh den 64 S. C. 543, 

’ 48 SE 25]; State v. Port Royal, etc., 
Ri Go., 45 S.C., 413, 23.SH 363; Shell 
v. Boyd, 32 S. C. 359, 11 SE 205; Ross 
v. Linder, 12 S. C. 592; Evans v. Mc- 
Lucas, 12 S. C. 56. 

Tenn.—Reeves v. Dougherty, 7 
Yerg. 222, 27 AmD 496; Powers-Tay- 
lor Drug Co. v. Wafford, (Ch. A.) 53 
SW 243; Green v. Jarvis, (Ch. A.) 42 
Sw 165. 

Tex.—Paschal v. Owen, 77 Tex. 
583, 14 SW 203; Hill v. Newman, 67 
Tex. 265, 3 SW 271; Caruth v. Grigs- 
by, 57 Tex. 259; Sullivan v. State, 
(Civ. A.) 164 SW 1120; Barnett, etc., 
Co.’ v. Fall, (Civ. A.), 131 SW, 644; 
Southwell v. Church, 51 Tex. Civ. A. 
547, 111 SW 969; Isaacks v. Wright, 
HOT ex, aOiven A wlokoey  LLOM Ss Varo 10); 
Leslie v. Elliott, 26 Tex. Civ. A. 578, 
64 SW 1037; Mateer v. Cockrill, 18 
Tex. Civ. A. 391, 45 SW 751; South- 
ern Bldg., ete., Assoc. v. Skinner, 
(Civ. A.) 42 SW 320; Hanner v. Sum- 
merhill, 7 Tex. Civ. A. 235, 26 SW 
906; Doll v. Mundine, 7 Tex. Civ. A. 
96, 26 SW 87; Head v. Cleburne 
Bldg., etc., Assoc., (Civ. A.) 25 SW 
810; Baker v. Collins, 4 Tex. Civ. A. 
520, 23 SW 493; Spicer v. Taylor, 
(Civ. A.) 21 SW 314. 

Utah.—Sargent v. Union Fuel Co., 
837 Utah 392, 108 P 928; Henderson v. 
Turngren, 9 Utah 432, 35 P 495. 

Vt.—Lockwood v. White, 65 Vt. 
466, 26 A 639; Bellows Falls Bank v. 

-Rutland, ete., R. Co., 28 Vt. 470. 

Va.—Bush v. Campbell, 26 Gratt. 
(67 Va.) 408; Carpenter v. Utz, 4 
Gratt. (45 Va.) 270; Chappell v. Rob- 
ertson, 2 Rob. (41 Va.) 590. c 

Wash.—Buckles v. Reynolds, 58 
Wash. 485, 108 P 1072; Pierce v. 
Bunch, 49 Wash. 599, 96 P 164; Jen- 
kins v. Columbia Land, etc., Co., 13 
Wash. 502, 48 P 328; Gove v. Moses, 
1 Wash. T. 7. 

W. Va.—Norris v. Bean, 17 W. Va. 
655. 

Wis.—Hall v. Allen, 31 Wis. 691; 
La Crosse v. Melrose, 22 Wis. 459. 

Wyo.—Cramer v. Munkres, 14 Wyo. 
234, 83 P 374. 

[a] “If . . . the interests of 
‘the absent parties are separable from 
those of the parties before the court, 
so that the court can proceed to a 
final decree, and do complete justice 
without affecting the absent parties, 
the latter are not regarded as indis- 
pensable. A defendant who claims 
that certain persons should be made 
parties to share a common burden 
ought to make the objection, as a 
general rule, in the pleadings; and if 
the objection be delayed until the 
case reaches the appellate court, that 
eourt will not require it unless it is 
clear that the absent party is likely 
to be prejudiced by the decree.” 
Clayton v. Henley, 32 Gratt. (73 Va.) 
65, 74. And see Shields v. Barrow, 
17 How. (U. S:) -130, 15 L.. ed. 158; 
Story v. Livingston, 13 Pet. (U. S.) 
359, 10 L. ed. 200. 

[b] Want of objection by curator 
ad hoc.—But it has been held that, 
where a curator ad hoc, appointed by 
the court to represent an absent de- 
fendant in a revyocatory action, fails 
to object in the lower court to the 
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In 


And it has been 


action on the ground of want of 
proper parties, the defect of parties 
will be noticed in the appellate court 
as if it had been specially pleaded 
below, since a curator ad hoc cannot 
waive any of the legal rights of the 
party he represents. Hyde y. Crad- 
dick, 10 Rob. (La.) 387. 

{[c] Objection filed too late.— 
Where defendant went to trial with- 
out objecting to nonjoinder of other 
parties, his plea in abatement not be- 
ing filed until four days after the 
trial had begun, his right to object 
on appeal to the nonjoinder was 
waived. Sullivan vy. State, (Tex. Civ. 
A.) 164 SW 1120. 

85. Lawrence v. Greenfield Con- 
gregational Church, 164 N. Y.-115, 58 
NE 24 [aff 32 App. Div. 489, 53 NYS 


145]. 

86. U. S.—Hooey vi Wilson, 9 
Wall. 501, 19°L. ed. 762; Coiron’ vy. 
Millaudon, 19 How. 113, 15 L. ed 


575; McConnell v. Dennis, 153 Fed. 
547, 82 CCA 501. 

Ala.—Singo v. Brainard, 173 Ala. 
64, 55 S 603; Carwile v. Crump, 165 
Ala. 206, 51 S 744; McCully v. Chap- 
man, 58 Ala. 325; Gould v. Hayes, 19 
Ala. 438. 

Fla.—Florida Land Rock Phos- 
phate Co. v. Anderson, 50 Fla..501, 
516, 39 S 392; Rawls v. Tallahassee 
Hotel Co., 43 Fla. 288, 31 S 237; Rob- 
inson v. Howe, 35 Fla. 73, 17 S 368; 
Sued v. Hendricks, 23 Fla. 366, 2 

Ill—Emmerson v. Merritt, 249 Ill. 
538, 94 NE 955; Porter v. Western 
Tube Co., 240 Ill. 151, 88 NE 472 [rev 
144 Ill. A. 237]; International Hotel 
Co. v. Flynn, 238 Ill. 636, 87 NE 855, 
15 AnnCas 1059 (holding that, where 
it appears upon the face of the dec- 
laration that bonds sued on are joint 
obligations to the obligees, the ob- 
jection that one of them cannot sue 
alone is available on error, although 
judgment was by default); State Nat. 
Bank v. U. S. Life Ins. Co., 238 I11: 
148, 87 NE 396 [aff 142 Tll. A. 624]; 
Jones ‘v. “Glos, 236 Il). 178,) 86° Nis 
282 [rev 138 Ill. A. 412]; Larson v. 
Glos, 235 Ill. 584, 85 NE 926; Gordon 
v. Johnson, 186 Ill. 18, 57 NE 790 
[rev 79 Ill. A. 423]; Knopf v. Chi- 
cago First Nat. Bank, 173 Ill. 331, 50 
NE 660 (holding that where a non- 


joinder of necessary parties is point-- 


ed out for the first time on appeal, 
and the only party interested has 
been omitted, the decree will be re- 
versed); Dubs v. Hgli, 167 Ill. 514, 
47 NE 766; Sinsheimer v. William 
Skinner Mfg. Co., 165 Ill. 116, 46 NE 
262 [rev 54 Ill. A. 151]; Wiggins 
Ferry Co. v. Illinois, ete, R., etc., 
Co., 163 Ill. 238, 45 NE 285; Johnson 
v. Huber, 134 Til. 511, 25: NE 790; 
Gerard vy. Bates, 124 Ill. 150, 16 NE 
258, 7 “AmSR 350;. Farmers’ -' Nat. 
Bank v. Sperling, 113 Ill. 273; Baker 
v. Backus, 32 Ill. 79; Prentice v. Kim- 
ball, 19 Ill. 320; Spear v. Campbell, 
5 Ill. 424. 

Kan.—Shearer vy. Murphy, 63 Kan. 
537, 66 P 240. . 

La.—Willis v. Wasey, 42 La. Ann. 
876, 8 S 591, 879; Ashbey v. Ashbey, 
41 La. Ann, 138, 5 S 546; Belleville 
Iron Works Co. v. Its Creditors, 16 


account of want of parties.®? 
however, there are decisions under statutory pro- 
visions to the effect that objection on the ground 
of want of a necessary party may not be made for | 
the first time on appeal.®* 
that, where parties consent to a decree in the lower 
court, they cannot, for the first time on appeal, 
take advantage of a want of necessary parties.*® 
It has also been held that, while the omission of 
an indispensable party in a chancery ease is avail- 
able on appeal or error without previous objection 
at the trial, yet, 
error, the absence of such party must have been 
known or brought to the attention of the trial court 
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‘ . . . . 
In some jurisdictions, 


And it has been held 


in order to put the trial court in 


ro. Ann. 77; French v. Prieur, 6 Rob, 

Me.—Hichborn v. Bradbury, 111 
Me. 519, 90 A 325. 

Mass.—Jewett v. Tucker, 139 Mass. 
566, 2 NE 680; Sears v. Hardy, 120 
Mass. 524; Palmer vy. Stevens, 100 
Mass. 461. 

Miss.—Gates v. Union Naval Stores 
Co., 92 Miss. 227, 45 S 979. 

Mo.—Steckman v. Galt State Bank, 
126 Mo. A. 664, 105 SW 674. 

N. J.—McLaughlin v. Van Kueren, 
21 N. J. Eq. 379; Berryman vy. Gra- 
ham, 21 N. J. Eq. 370. 

N. Y.—City Equity Co. v. Elm Park 
Realty Co., 135 App. Div. 856, 120 
NYS 437 (equitable action); Cook vy. 
Lake, 50 App. Div. 92, 63 NYS 818 
(holding that, under Code Civ. Proc. 
§ 452, providing that where a com- 
plete determination of the contro- 
versy cannot be had without the 
presence of other parties the court 
must direct them to be brought in, 
the court will, on appeal, reverse a 
case, and order a necessary party to 
be made defendant, notwithstanding 
no question as to his being a neces- 
sary party was raised by demurrer 
or answer). 

Pa.—Hartley v. Langkamp, 243 Pa. 


550, 90 A 402. 

Tex.—Holloway v. MclIlhenny Co., 
77 Tex. 657, 14 SW 240; Ebell v. 
Bursinger, 70 Tex. 120, 8 SW. 17; 
Anderson v. Chandler, 18 Tex. 436; 
Bissell v. Lavaca, 6 Tex. 54; Chi- 
cago, etc., R. Co. v. Oliver, (Civ. A.) 
159 SW 853; Monday v. Vance, 11 
Tex. Civ. A. 374, 32 SW 559; Hanner 
v. Summerhill, 6 Tex. Civ. A. 764, 26 
SW 906. 

Va.—Wasserman v. Metzger, 102 
Va. 837, 47 SE 820; Thornton v. Gaar, 
87 Var 3'os 12 SH 7533-45) Val a 
102; Welsh v. Solenberger, 85 Va. 
441, 8 SE 91; Hinton v. Bland, 81 Va. 
588; Saunders v. Griggs, 81 Va. 506; 
Lynchburg Iron Co. v. Tayloe, 79 Va. 
671; Armentrout v. Gibbons, 25 Gratt. 
(66 Va.) 371; Taylor v. Spindle, 2 
Gratt. (43 Va.) 44; Sheppard vy. 
Starke, 3 Munf. (17 Va.) 29. 

W. Va.—Thompson v. Hern, 62 W. 
Va. 497, 59 SE 504; Cook v. Dorsey, 
38 W. Va. 196, 18 SE 468; Morgan v. 
Blatchley, 33 W. Va. 155, 10 SE 282; 
Burlew v. Quarrier, 16 W. Va. 108. 

Wis.—McDougald v. New Richmond 
Roller Mills) Co:, 125°- Wis. A203 
NW 244. 

87. Gerard v. Bates, 124 Til. 150, 
16 NE 258, 7 AmSR 350; Beasley v. 
Shively, 20 Or. 508, 26 P 846; Clay- 
ton v. Henley, 32 Gratt. (73 Va.) 65. 

[a] In a suit to set aside a fore- 
closure sale and to permit the mort- 
gagor or his heirs to redeem, if the 
holders of the legal title are not be- 
fore the court, the point will be 
raised by the supreme court on its 
own motion. Fountain v. Pateman, 
(Ala.) 66 S 75. 

88. Kansas City Southern R. Co. 
v. Crossen, 103 Ark. 613, 147 SW 48; 
Breitenbucher v. Oppenheim, 160 
Cal. 98, 116 P 55; Stewart v. Hall, 150 
Iowa 744, 1830 NW 993; Hall v. Allen, 
31 Wis. 691. 
iat Herndon vy. Crawford, 41 Tex. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ee a Liye 60 


¥ 


8§ 680-684] 


before rendition of the decree; that, if a party 
who seeks to urge the nonjoinder of necessary par- 
ties in a bill has by his answer sought to set up the 
names of all parties im interest in the cause, and 
has failed to mention the particular party claimed 
not to have been joined, he is thereby precluded 
from urging the nonjoinder of such party on ap- 
peal;®t and that a suggestion as to want of parties 
below, made after final judgment, is not available 
on appeal when that suggestion conflicts with the 
issues as made up and upon which the case is tried, 
and which, if the suggestion be correct, will involve 
reversing the judgment at the request of appel- 
lants because of deceit practiced by them upon the 


courts below.°? 


90. Carwile v. Crump, 165 Ala. 
206, 51 S 744. 

91. Brockway v. McClun, 148 111. 
A. 465 [aff 243 Ill. 196, 90 NE 374]. 

92. Southern Pine Lumber Co. v. 
Ward, 208 Us S. 126, 28 SCt 239, 52 
L. ed. 420 [aff 16 Okl. 131, 85 P 459]. 

938. Boston, ete., Smelting Co. v. 
Reed, 23 Colo. 523, 48 P 515 (holding 
that the point that a petition based 
on a claim against a defendant as 
receiver proceeds against him per- 
sonally cannot be first raised on ap- 
peal); Brimson v. Arnold, 236 Il. 
495, 86 NE 254 (holding that one who, 
when sued as “Jacob Gloss, trustee,” 
answered and appealed as trustee 
could not urge that he was sued in- 
dividually); Pryor v. Milburn, 51 
Misc. 596, 101 NYS 34 (holding that 
where, at the beginning of the trial, 
plaintiff’s counsel stated that the ac- 
tion was one “for services against 
the executor,’ and defendant appar- 
ently acquiesced and in no way made 
any objection to the form of the 
pleading, he could not, on appeal, 
raise the objection that the word 
“as” did not appear between defend- 
ant’s name and his title as executor 
of an estate). 

Want of capacity to Be stied see 
supra § 678. 

94. U. S.—Herndon , Chicago, 
EtG. RCO 28) WS. 180.030 Ctr 63s, 
54 L. ed. 970; Hayes v. Pratt, 147 U. 


Se Sisley ales Sct OS eh AIL ed. 279; 
Griffin v. Reynolds, 17 How. 609, 15 
L. ed. 229. 

Ala.—Cazalas v. Rodayt, 35 Ala. 


256; Harris v. Plant, 31 Ala. 639. 

Ark.—Laster v. Bragg, LOMA K. 7.4, 
153 SW 1116; Burnett v. Turner, 105 
Ark. 290, 151 SW 249; Collins v. 
Lightle, 50 Ark. ydels Sw 596; Long 
vy. De Bevois, 31 Ark. 480; Booker v. 
Robbins, 26 "Ark. 660; Blackburn v. 
Morton, 18 Ark. 384. 

Cal.—-MecDonald v. Bear River, etc., 
Water, etec., Co.,. 13, Cal. 220; Sands 
v. Pfeiffer, 40 Cal. 258. 

Colo.—Peo. v. Washington County 
Dist. Ct., 18 Colo. 293, 32 P 819; Marn- 
comb v. Stern, 18 Colo. PASS MBW4 al 22 
612; Moore v. Vickers, 3 Colo. A. 
443, 34 P 257; Rawles v. Peo., 2 Colo. 
AS 501, sabe 941; Atchison, etc., RECO: 
v. Denver, 2 Colo. A. 436, 31 P 240. 


Fla.—St. Augustine First Nat. 
Bank v. Kirkby, 43 Fla. 376, 32 S 
881. 


Ga.—Kahrs v. Kahrs, 115 Ga. 288, 
41 SE 649. 

Ill.—Cunat v. Supreme Tribe of 
Ben Hur, 249 Ill. 448, 94 NE 925, 34 
LRANS 1192, AnnCasi912A 2135 Ohio 
Oil Co. v. Daughetee, 240 Ill. 361, 88 
NE 818, 86 LRANS 1108; Peo. v. 
O’Connor, 239. Ill. 272, 87 NE 1016 
(auo warranto); Osgood vy. Skinner, 
911 Ill. 229, 71 NE 869 [aff 111 ait 
A. 606]; Supreme Lodge B.S. K. & L 
Vv. Matejowsky, 190 Ill. 142, 60 NE 
101 [aff 92 Tll. A. 385]; Podolski v. 
Stone, 186 Ill. 540, 58 NE 340 [aff 
86 Ill. A. 62]; Chicago, Ctl elt, (COL Wo 
Darke, 148 Tl. 226, 35 NH "750; Kre- 
baum v. Cordell, 63 Ill. 23; Jo Daviess 


County v. Staples, 108 Til. A. 539; 
Blankenbeker v. Ennis, 78 Ill. A. 
457; Spraker . v. Ennis, (fei Ub a Ne 


APPHAL AND ERROR 


[§ 681] 
[§ 682] (a) 
[§ 683] (e) 


[§ 684] 


In General. As 


446; Van Meter vy. Thomas, 54 Ill. A. 
580; Nelson v. Smith, 54 Ill. A. 345; 
Helmuth v. Bell, 49 Ill. A. 626 [aft 
LESO OURS ARS a Bye NE 2301; Pixley v. 
Gould, 13 Ill. A, 565. 

Ind.—Murphy v. Monroe County, 
73 Ind. 483; Wood v. Ostram, 29 Ind. 
177; Denny v. Moore, 13 Ind. 418; 
Gatling v. Newell, 9 Ind. 572. 

Towa.—Mitchell v. Pinckney, 127 
Iowa 696, 104 NW 286; Easton v. 
Somerville, 111 Iowa 164, 82 NW 475, 
82 AmSR 502; Beacham vy. Gurney, 
91 Iowa 621, 60 NW 187; Morse v. 
Close, 11 Iowa 93; Granger vy. Buzick, 
3 Greene 570. 

Kan.—Burtiss v. Lanyon Zine Co., 
68 Kan. 827, 75 P 1030. 

Ky.—Singletary v. Boener-Morris 
Candy Co., 129 Ky. 556,112 SW 687; 


Cecil v. Robertson, 105 SW 926, 32 
KyL 357; Roberts v. Phillips, 11 
Bush 11. 


Mass.—Stevens vy. Rockport Gran- 
ite Co., 216 Mass. 486, 104 NE 371. 

Mich.—Bean vy. Bean, 163 Mich. 
379, 128 NW 413; Ladensack v. John- 


son, 143 Mich, 535, 107 NW 267; Hop- 
kins Mfg. Co. v. Ruggles, 51 Mich. 
474, 16 NW 862; -Bell v. Todd, 51 


Mich. 21, 16 NW 304; Henderson v. 
Sherman, 47 Mich. 267, 11 NW 153. 

Minn.—Rreault v. Merrill, ete, 
Lumber Co., 72 Minn. 143, 75 NW 
122; Williams v. Pomeroy, 27 Minn. 
85, 6 NW 445. 

Miss.—Dufour yv._ Chapotel, 75 
Miss. 656, 23 S 387; Jackson v. Dun- 
bar, 68 Miss. 288, 10 S 88; Pugh v. 
Boyd, 38 Miss. 326. 

Mo.—Carter v. Carter, 237 Mo. 624, 
141 SW 873; Needles v. Ford, 167 Mo. 
495, 67 SW 240; Williamson y. Mis- 
souri, ete. Re Co.,, 115) Mo. Acav2) 90 
SW 401; Rothschild v. Lynch, 76 Mo. 
A. 339; Johnson v. Simmons, 61 Mo. 
IN BOD: 

Nebr.—Thompson vy. Rush, 66 Nebr. 
758, 92 NW _ 1060; Culbertson Irr., 
etc., Co. v. Wildman, 45 Nebr. 663, 63 
NW 947. 

N. J.—Peterson ¥ Ae ome eg 68 
Neil. pla SO 2,tO Ome Anne, 

N. Y.—Helek v. aerator 105 
N. Y. 470, 12 NE 37; Allen v: Buffalo, 
38 N. Y. 280; Campbell v. Heiland, 55 
App. Div. 95, 66 NYS 1116; Torrey 
Vv. Willard, 55 Hun .78, 8 NYS. 3925 
Gray v. Rothschild, 48 Hun 596, I 
NYS 299 [aff 19 NE 847]; Tibbits 
v. Percy, 24 Barb. 39; Bates v. James, 
10 N. Y. Super. 45; Nagler v. L’Es- 
perance, 126 NYS 655; Constable vy. 
Lefever, 21 NYS 38. 

N. D.—Braithwaite v. Power, 1 N. 
D. 455, 48 NW 354. 

Gee —Clark v. Boltz, 29 Oh. Cir. Ct. 

Okl.—Guthrie v. Mitchell, 38 Okl. 
5D, Lea) Pisses Kansas City, ete. Rs 
Co; Ww. Shutt, 24 (Ok, 96, 104 2P 51, 
138 AmSR 870; Choctaw, etc., R. Co. 
v. Burgess, 21 Okl. 653, 97 P 271. 

Or.—Tyler v. Tualatin Academy, 
etc., 14 Or. 485, 13 P $29; Stingle v. 
Nevel, 9 Or. 62. 

Pa.—Irwin vy. Pittsburgh, etc. R. 
Co.,: 243. Pa... 7, 89 A 8023 Kelley. y. 
Kelley, 182 Pa. 131, 37 A830. 

S. D—Smith y. Pence, 33 S. D. 
516, 126 NW 709. 


(eC. S)]!: 167 


cc. Capacity in Which Defendant Is 
Sued. Objection cannot be made for the first time 
on appeal to formal defects with respect to the 
capacity in which defendant is sued.®* 


Misjoinder. The objection that 


there is a misjoinder of parties, either plaintiff or 
defendant, cannot be made for the first time in the 
appellate court.°4 


Misnomer. The misnomer of a 


party to a cause, whether of a natural person or 
of a corporation, cannot be objected to for the first 
time in the appellate court.®® 

(f) New Parties and Change of Parties; 
Intervention, Interpleader, and Discontinuance—aa. 


a rule objection cannot be made for 


Tex.—Hill v. Newman, 67 Tex. 265, 
3 SW 271; Allen v. Read, 66 Tex. 13, 
L7LSW, Lib; Missouri Bae. a. io. bys 
Smith, 16 SW 803; Kirby Lumber Co. 
v. Cunningham, (Civ. A.) 154 SW 
288; Marshall, ete., R. Co. v. Wal: 
drop, (Civ. A.) 141 SW 315; Hender. 
son v. Rushing, 47 Tex. Civ. A. 485, 
105 SW 840; Green v. Scottish-Amer- 
ican Mortg. Co., 18 Tex. Civ. A. 286, 
44 SW 319; Lastovica v. Sulik, (Civ. 
A.) 33 SW 909. 

Ae aes College v. Law- 
ton, 23 Vt. 688 

Wash.—Le Wath eBaxtertendh 
Wash. 649, 40 P "To9: ee v. The 
Siro toehp City of Panama, 1 Wash. 
ane ‘—Wooster v. Northrup, 5 Wis. 

[a] In motion for new trial.—An 
objection to the improper joinder of 
parties in a motion for a new trial 
must first be raised in the trial court. 
Hood v. Driver, 167 Ind. 127, 76 NE 


[b] Insufficient objection. — (1) 
Where the declaration alleged a 
joint cause of action in favor of 
plaintiffs, an objection that the ver- 
dict was improper in form in that it 
was a joint verdict, whereas the 
cause of action was separate and 
distinct, is not sufficient to raise the 
question of the right to maintain a 
joint action. Supreme Lodge B. S. 
K. & L. v. Matejowsky, 190 Ill. 142, 
60) NE 102 Laft, 92.011 AY 3isib4% (2) 
And where an answer pleads a mis- 
joinder of parties defendant, but the 
question is not raised by demurrer 
or motion in arrest, it will not be 
considered on appeal. Needles vy. 
wore 167 Mo. 495, 67 SW 240. 

U. S.—Breedlove v. Nicolet, 7 
Pet “413, 8 i. ed. 73; 

Ala.—Birmingham Loan, etc., Co, 
v. Anniston First Nat. Bank, 100 Ala. 
249, 18 S 945, 46 AmSR 45 (objec- 
tion that the name by which a gar- 
nishee is sued is fictitious). 

Ark.~—Merchants’, ete, Bank  v. 
Meyer, 56 Ark. 499, 20 SW 406. 

Colo.—Clark Hardware Co. v. Cen- 
tennial Tunnel Min. Co., 22 Colo. A.: 
174,-123 P 322. 

Ill.—Tllinois Trust Bank y. Pon- 
tigen Ao evita eo cos 
72 NE 411]. 

Ind.—Richwine v. Noblesville Presb. 
Church, 135 Ind. 80, 34 NE 737 (ob- 
jection that plaintiff corporation did 


not sue in its proper corporate 
name); Conner vy. Loehr, 27 Ind. 
136 


Ky.—Louisville Univ. v. Hammock, 
127 “Ky: 564,106. SW. 299) (32 iky ls 
431, 128 AmSR 355, 14 LRANS 784. 

Mich.—Berrien County y. Bunbury, 
45 Mich. 79, 7 NW 704. 

Minn.—Piper v. Sawyer, 82 Minn. 
474, 85 NW 206 (holding that, where, 
in an action to foreclose a mortgage, 
one of the parties defendant was de- 
scribed by his full name in the plead- 
ings, but in the report of sale and 
order of confirmation by his initials 


only, and it was claimed on appeal 
that the report and order were in- 
valid because the party defendant 
was not stated therein, the point, not 


768 [3C.J.] 
the first time on appeal with respect to new parties 
or change of parties.°® An application for the first 
time on appeal to add a new party comes too late, 
although such party might have been joined in the 
original action.** 

[§ 685] bb. Time of Making One a Party. Ob- 
jections to the time of making one a party to the 
action must have been made in the court below, or 
they cannot be raised in the appellate court.°® 

[§ 686] cc. Method of Making One a Party. 
Nor, as a rule, can objections be made for the first 
time on appeal to the mode of making one a new 
party after commencement of an action, or to de- 
fects or irregularities therein.®® Objections to an- 
swers on the ground that the parties thereto had 
not complied with the law in making themselves 
parties to the suit, not presented in the court be- 
low, will not be considered on appeal.* 

[§ 687] dd. Intervention. An objection cannot 
be made for the first time on appeal that parties 
were erroneously allowed to intervene;? that one 
attempting to intervene never became a party be- 
cause of irregularity in the pleadings or proceed- 
ings;? that the intervention was not timely;* that 
the person who represented the intervener in the 
court below had no authority to do so;° or, it seems, 


APPEAL AND ERROR 


ee eee 
[§§ 684-690 


that an intervening party was not the proper party 
to intervene.® 

[§ 688] ee. Interpleader. Where a defendant’s 
right to interplead different claimants to a fund 
held by him is not raised in the trial court, it can- 
not be raised on appeal.‘ And, in an action by 
conflicting claimants, in which defendant moves to 
interplead them and to be discharged, plaintiff can- 
not contend for the first time on appeal that notice 
of the motion was insufficient because it did not 
ask that the adverse claimant be substituted in his 
place, as required by statute, plaintiff not having 
been misled as to the nature of the motion.® 

[§ 689] ff. Discontinuance as to Party. Where. 
no objection to the discontinuance of an action as 
to a coobligor is made in the trial court, it cannot 
be made on appeal.® And, in an action on a note, 
brought by the sole heir of an intestate and his 
administrator, in which the name of the adminis- 
trator, on his death, is dropped as a party by stipu- 
lation, it cannot be claimed for the first time on 
appeal that the title to the note was not in the 
remaining plaintiff.?° 

[§ 690] (9) Process and Notice—(a) Want of 
Notice or Service of Process. As a rule, an objec- 
tion on the ground of want of notice or service of 


having been raised in the court be- 
low, would not be considered). 

Mont.—Boyd v. Platner, 5 Mont. 
226, 2 P 346. 

N. Y.—Peo. v. Hamilton County, 75 
App. Div. 110, 77 NYS 620. 

Tenn.—Northern Bank v. Johnson, 
5 Coldw. 88. 

Tex.—Sullivan .- Sanford Lumber 
Co. v. Cline, (Civ. A.) 114 SW 175. 

W. Va.—Farmers’ Bank vy. Willis, 
UNV, Vidten ode 

[a] Action against county.—Un- 
der Mills Annot. Code §§ 50, 54, 55, 
an objection in an action against a 
county that the county was not sued 
in accordance with Mills Annot. St. 
§ 778, providing that the proper title 
in such action is the “board of 
county commissioners of the county,” 
cannot for the first time be made on 
appeal, it appearing that defendants 
were described as constituting the 
board of county commissioners. Del 
Monte Live Stock Co. v. Chaffee 
County, 24 Colo. A. 340, 133 P 1048. 

96. Cal.—Gates v. Salmon, 46 Cal. 
361 (bringing in new party). 

Colo.—Hagerman v. Bates, 24 Colo. 
71, 49 P 139 (holding that, where 
there is a substitution of parties, any 
error therein is waived by failure to 
object to the application or except 
to the order). 

[il.—Jespersen v. Mech, 213 Ill. 
488, 72 NE 1114 (holding that a de- 
fendant to a bill for partition, who 
becume an administrator after the 
suit had been commenced, and made 
no application to be made a party 
as administrator, could not com- 
plain on appeal because this was 
not done); Ihorn v. Wallace, 88 Ill. 
A. 562. 

Iowa.—West Side Lumber Co. vy. 
Hathaway, 115 Iowa 654, 89 NW 35; 
Hitt v. Sterling-Goold Mfg. Co., 111 
Iowa 458, 82 NW 919. 

Kan.—Burtiss v. Lanyon Zinc Co., 
68 Kan.. 827, 75 P 1030 (failure to 
object to order making party de- 


fendant). 

Mo.—Crook v. Tull, 111 Mo. 283, 20 
SW _ 820. 

N. Y.—Peo. v. Hamilton County, 


15 App. Div. 110, 77 NYS 620 (hold- 
ing that, where an order bringing in 
a third person as a party is made at 
the request of such person, and he 
does not afterward object that he is 
not a proper party, he cannot com- 
plain of the order on appeal); Calla- 
han v. Supreme Tent K. M. W., 121 
NYS 354. 


[a] Revivor.—(1) An _ objection 
that an action should have been re- 
vived in the name of an administra- 
tor of plaintiff who died pending the 
action is waived when not made be- 
fore the trial. Crook v. Tull, 111 Mo. 
283, 20 SW 8. (2) So an executor 
against whom alone an action has 
been revived cannot object for the 
first time after trial that the action 
should have been revived against 
devisees, Klenke yv. Koeltze, 75 Mo. 
239. (3) And where, in an action in 
personam, no amended petition was 
filed after the death of defendant, 
but his executor appeared and an- 
swered and thereby gave the court 
jurisdiction, and the parties went to 
trial without objection, the question 
of the sufficiency of the petition be- 
cause of the failure to amend cannot 
be raised for the first time on ap- 
peal. Dorrell v. Sparks, 142 Mo. A. 
460, 127 SW 103. 

[b] Receiver.—An objection to 
the appearance of a receiver of a 
party to the proceeding, prior to no- 
tice of appeal, cannot be first raised 
in the appellate court. Kubin v. 
Miller, 61 NYS 1121. 

97. Winton Place v. Cincinnati St. 
Re Co, 2 Onmeir Ct. o0d 

98. Johnston v. Hainesworth, 6 
Ala. 443. 
ori of intervention see infra § 


ae Cal.—Gates v. Salmon, 46 Cal. 

Colo.—Burnett v. Doyle, 35 Colo. 
UCB Sibir 152 GTR 

I11.—Shields v. Sorg, 129 Ill. A. 266 
[aff 233 Ill. 79, 84-NE 181] (holding 
that, where the heirs and represen- 
tatives of a deceased party in a chan- 
cery proceeding are joined by mere 
amendment of the pleadings, but ap- 
pear in the cause and have their 
rights adjudicated, no objection to 
the irregularity in the mode of re- 
viving the suit can be successfully 
urged on appeal). 

Iowa.—West Side Lumber Co. v. 
Hathaway, 115 Iowa 654, 89 NW 35 
(holding that a decree cannot be at- 
tacked on appeal because of the filing 
of an amended petition making new 
parties without leave of court and 
notice to adverse parties, where the 
amendment was proper, and no ques- 
tion of defect of parties was made in 
the trial court). 

Mich.—Campau y. Campau, 19 Mich. 
116 


Wash.—Pierce County v. Bunch, 49 


Wash. 599, 96 P 164 (holding that, 
on appeal by the purchaser of land 
sold under a tax judgment from an 
order vacating the judgment, the ob- 
jection cannot be made for the first 
time that the purchaser was not made 
a party by order of intervention, and 
that he appeared specially in the 
court below). 
. Va.—wNorris v. Bean, 17 W. Va. 

655 (holding that, where a judgment 
creditor suing in equity to enforce 
the lien of his judgment on lands of 
the judgment debtor has failed to 
join as defendants all other judgment 
creditors whose judgments are liens 
on the land’sought to be reached, but 
the court has afforded the parties so 
omitted an opportunity to have their 
debts audited by publishing a call to 
all parties concerned to appear be- 
fore the commissioner and prove 
their debts, and no objection has been 
made to their being thus informally 
made parties in the court below until 
after a decree is rendered, such infor- 
mality cannot be taken advantage of 
on appeal). See also Grove v. Judy, 
24 W. Va. 294; Neely v. Jones, 16 W. 
Va. 625, 37 AmR_794. 

1. Burnett v. Doyle, 35 Colo. 79, 83 
PIG %r 

2. Baxter v. Vineland ‘Irr. Dist., 
136 Cal. 185, 68 P 601 (holding that, 
where the holders of bonds of an ir- 
rigation district intervened, in an ac- 
tion by a landowner to restrain a sale 
under an assessment to pay interest 
on the bonds, and plaintiff failed to 
demur to the amended complaint in 
intervention, or to move to strike it 
from the files, he could not raise an 
objection on appeal); Peo. v. Reis, 76 
Cal. 269, 18 P 309; Bangs v. Dunn, 66 
Cal. 72, 4 P 963; Smith v. Penny, 44 
Cal. 161; McKenty v. Gladwin, 10 Cal. 
227; Butts v. Caffall, (Tex. Civ. A.) 
24 SW 373. 

8. Chadron Banking Co. v. Maho- 
ney, 43 Nebr. 314, 61 NW 594. 

4. Hitt v. Sterling-Goold Mfg. Co., 
111 Iowa 458, 82 NW 919. 

5. Boreland v. Leckie, 27 La. Ann. 


6. National City Bank v. Bankers’ 
Trust Co. 01 ADD. CD ©) eooe: 

7. Smith v. Fowler, 57 Tex. Civ. A. 
356, 122 SW 598. : 

8. Callahan v. Supreme Tent K. M. 
W., 121 NYS 354. 

9. Head v. Cleburne Bldg., 
Assoc., (Tex. Civ. A.) 25 SW 810. 

10. Brethauer v. Schorer, 81 Conn. 
143, 70 A 592. 


etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 690-691] 


process cannot be made for the first time on ap- 
peal,!! unless notice or service of process was nec- 
essary to jurisdiction, and there was no appearance 
The rule applies to an objection 
on the ground of want of notice of a motion or ap- 


by defendant.” 


plication for particular relief in 


want of notice of the time and place of hearing 


before arbitrators.!* 


11. U. S.—Troendle v. Van Nort- 
wick, 98 Fed. 785, 39 CCA 286. 


ES emt v. Robinson, 44 Ala. 
8. 

Cal.—In re Kasson, 119 Cal. 489, 51 
iP. 7.06. 

Colo.—Loveland vy. Union Nat. 


Bank, 25 Colo. 499, 56.P 61. 

Tll.— Moore v. Purple, 8 Ill. 149. 

Kan.—North v. Moore, § Kan. 143. 

Mich.—Schlee v. Darrow, 65 Mich. 
362, 32 NW 717 (holding that an ob- 
jection that the license to a guardian 
to sell property for the support and 
education of his ward was granted 
without notice of the hearing cannot 
be raised for the first time on ap- 
peal); Adair v. Cummin, 48 Mich. 375, 
12 NW 495. 

Mo.—Kincheloe y. Gorman, 29 Mo. 


421. 
N. Y.—Prentiss v. Weatherly, 68 
Hun 114, 22 NYS 680 [aff 144 N. Y. 


707 mem, 39 NE 858 mem]. 
Tex.—Carter v. Hames, 44 Tex. 544. 
Wyo.—Lellman y. Mills, 15 Wyo. 

149, 87 PB 985. 

See also Process [32> Cye. 527 et 


q]. 

fal That there was no service on 
one of defendants cannot be made the 
ground of an objection for the first 
time on appeal. Gunn v. Turner, 


se 


O11. Gratt. (62  Va.)) 382. And®* see 

Hogan v. Morris, 7 Ga. A. 282, 66 

SE 550. Z 
[b] Presentation of claim against 


estate.—Where an administrator vol- 
untarily appears in court, without 
questioning the lack of the notice re- 
quired by statute, before the presen- 
tation of a claim against the estate, 
and goes to trial on the merits, he 
cannot, on appeal, object that such 
notice was not given. Loveland v. 
Union Nat. Bank, 25 Colo. 499, 56 P 
61. See also Kincheloe v. Gorman, 29 
Mo. 421. 

12. Denmead vy. Parker, 145 Iowa 
581, 124 NW 780 (suit to enjoin main- 
tenance of liquor nuisance); Shannon 
v. Goffe, 15 Ia. Ann. 86; State, v. 
Whittet, 61 Wis. 351, 21 NW 245. 

Effect of appearance as waiver of 
objections see Appearances [3 Cyc 
515 et seq]. 

13. Cal.—Reynolds v. Harris, 14 
Cal. 667, 76 AmD 459. 

Mich. __ Adair v. Cummin, 48 Mich. 
875, 12 NW 495 (objection that the 
parties had no notice of a hearing of 
a petition for leave to file a bill of 
review). 

Minn.—Jaspers v. Lano, 17 Minn. 
296 (want of notice of application 
for amendment of settled case). 

Mo.—Dunklin County v. Clark, 51 
Mo. 60 (notice of application for 
change of venue). 

S. C.—Latimer v. Sullivan, 37 S. C. 
120, 15 SE 798. 

Tex.—Carter v. Hames, 44 Tex. 544 
(objection that a defendant was not 
served with a notice of an amend- 
ment setting up a new cause of ac- 
tion). 

Wyo.—Lellman y. Mills, 15 Wyo. 
149, 87 P 985 (want of notice of mo- 
tion to amend petition). 

{a] Cross bill.—A complainant 
cannot assign as error, on appeal, the 
action of the court in permitting the 
filing of a cross bill, and making an 
order that the original bill should 
stand as an answer thereto, although 
no process had issued thereon, where 
he appeared and took part in the 
hearing on the issues joined without 
objection. Troendle v. Van Nortwick, 
98 Fed. 785, 39 CCA 286. 

[b] Allowance of attorney’s fees. 


[3 C. J.-49] 


APPEAL AND ERROR 


[§ 691] 


an action,!? or 


fects in service 


—The claim of a want of jurisdiction 
in the court to make an order allow- 
ing an executor a certain amount as 
attorney’s fees cannot be supported 
for the first time on appeal, on the 
ground that it was made without no- 
tice being served on the parties inter- 


ested. In re Kasson, 119 Cal. 489, 51 
P 706. 
14. Hall v. Little, 11 Tex. 404. 


15. U. S.—McDonogh vy. Millaudon, 
3 How. 693, 11 L. ed. 787. 

Ala.—Baker v. Swift, 87 Ala. 530, 
6 S 153 (want of signature); Fergu- 
son v. George, 42 Ala. 135; Bancroft 
v. Stanton, 7 Ala. 351 (irregular no- 
tice); Sawyer v. Price, 6 Ala. 285 
(process directed to wrong officer). - 

Ark.—Wilkerson vy. Hads, 97 Ark. 
296, 1338 SW 1039. 

Colo.—Hook y. Fenner, 18 Colo. 283, 
32 P 614, 36 AmSR 277 (insufficiency 
of description of property in writ of 
replevin). 

Db. C.—Pheenix Iron Co. v. Rich- 
mond, 17 D. C. 180 (objection that no- 
tice of mechanic’s lien was not filed 
in time). 

Fla.—Redmond vy. Donaldson, 35 
Fla. 167, 17 S 70; Jacksonville, etce., 
R. Co. v. Woodworth, 26 Fla. 368, 8 
S 177; Keil v. West, 21 Fla. 508. 

Ga.—Raney v. McRae, 14 Ga. 589, 
60 AmD 660 (failure to allege defend- 
ant’s residence in county). 

Ill.—Roberts vy. Formhalls, 46 Il. 
66 (want of stamp); Ohio, ete., R. Co. 
v. McCutchin, 27 Ill. 9; Frye v. Tuck- 
er, 24 Ill. 180; Swingley v. Haynes, 
22 Ill. 214; Shook v. Thomas, 21 Il. 
87; Vaughan v. Thompson, 15 Ill. 39; 
Cruikshank v. Brown,.10 Ill. 75; Foley 
v. Boyer, 153 Ill. A. 613 (want of affi- 
davit for attachment); Hinton v. 
Knott, 284, Tile A. 2945 

Ind.—Hawkins v. McDougal, 126 
Ind. 539, 25 NE 820. 

Iowa.—Gray v. Wolf, 77 Iowa 630, 
42 NW 504; Dougherty v. McManus, 
36 Iowa 657. 

Ky.—Lee v. Simpson, 12 Kyl 845. 

Me.—Piper v. Goodwin, 23 Me. 251. 

Mass.—Burlen vy. Shannon, 115 
Mass. 438. 

Mich.—Adair v. Cummin, 48 Mich. 
375, 12 NW 495. 

45 Miss. 


Miss.—Wiggle v. Owen, 
691 (want of seal). 

Mo.—John McMenamy Inv., etc., Co. 
v. Stillwell Catering’ Co., 175 Mo. A. 
668, 158 SW 427. 

N. Y.—Schaghticoke vy. Fitchburg 
RCO RDS ADD ae Dieu One ODEENEY. SHEL OS 
[aff 169 N. Y. 609 mem, 62 NE 1101 
mem]; Miller v. Jones, 67 Hun 281, 22 
NYS 86; Moore v. McLaughlin, 66 
Hun 133, 21 NYS 55 (objection that 
a notice of a mechanic’s lien was not 
properly verified) ; Campbell v. 
Wright, 21 HowPr 9 (as to nature of 
relief). 

Okl.—Lawton v. Nicholas, 12 Okl. 
BDO mio Ey 262. 
og ieee v. Koppee, 5 Heisk. 

Tex.—Loungeway v. Hale, 73 Tex. 
495, 11 SW 5387; Cave v. Houston, 65 
Tex. 619; Hale v. McComas, 59 Tex. 
484; Allen v. Traylor, 31 Tex. 124 
(clerical error in date); Crain v. 
Griffis, 14 Tex. 358; Austin v. Jordan, 
5 Tex. 130; Marshall v. Marshall, 
(Civ. A.) 30 SW 578. But compare 
cases in this state in following note. 

Wash.—Wise v. Reed, 79 Wash. 134, 
139 P 753 (form of writ of garnish- 
ment); Bolster v. Stocks, 13 Wash. 
460, 48 P 5382, 534, 1099; Wheeler v. 
Ralph, 4 Wash. 617, 30 P 709 (both 
cases involving objections to notice 
of mechanics’ liens); Baker v. Prew- 


rad}. er 


(b) Defects in Process or Notice, or in 
Service or Return Thereof. 
based on defects in process or notice cannot be first 
raised on appeal,’® unless the process or notice is 
essential to jurisdiction and the defect is such as 
to render it absolutely void and not amendable.*® 
It is also well settled that objections based on de- 


As a rule, objections 


of process or notice,'* or in the 


ett, 3 Wash. T. 474, 19 P 149 (objec- 
tion that the summons did not state 
the general nature of the action). 

See also Process [32 Cyc 527 et 
seq]. 

[aj A variance between process 
and pleading.—An objection cannot 
be made for the first time on appeal 
to a variance between the writ and 
the declaration, complaint, or bill. 
Ferguson vy. George, 42 Ala. 135; 
Mayo v. Stoneum, 2 Ala. 390; Roberts 
v. Johnson, 2 Stew. (Ala.) 13; Peters 
v. Johnson, Minor (Ala.) 100; Flant 
v. Malone, Minor (Ala.) 92; Wilker- 
son v. Eads, 97 Ark. 296, 133 SW 
1039; Davis v. American, etce., Chris- 
tian Union, 100 Ill. 313; Fonville v. 
Monroe, 74 Ill. 126; Cruikshank v. 
Brown, 10 Ill. 75; Holley v. Knapp, 
45 Tll. A. 872 (objection that the 
amount of damages laid in the decla- 
ration exceeded the amount named in 
the prezecipe); Palmer v. McGinnis, 
Hard. (Ky.) 513; Kennedy v. Terrill, 
Hard. (Ky.) 490; Haskins v. Citizens’ 
Bank, 12 Nebr. 39, 10 NW 466. 

16. Cave v. Houston, 65 Tex. 619. 

[a] In Texas (1) it is held that, 
if the process is absolutely void, and 
defendant does not appear, the ob- 
jection may be raised for the first 
time on appeal. Hale v. McComas, 
59 Tex. 484; Crain v. Griffis, 14 Tex. 
358; Marshall v. Marshall, (Civ. 
A.) 30 SW 578. (2) There are also 
some Texas decisions which do not 
seem to agree with those cited in 
the preceding note. Thus.it has been 
held that the absence of the file num- 
ber (Durham vy. Betterton, 79 Tex. 
223, 14 SW 1060), (3) of the date of 
filing petition (Houston, etc., R. Co. 
vs, Hrving, 2 Tex, A. Civ. Casi $p 1225 
Kirk v. Hampton, 2° Tex. A. Civ. Cas. 
§ 719), (4) of the date of issuance 
(International, etc., R. Co. v. Pape, 1 
Tex. A. Civ. Cas. § 241), (5) of the 
names of all the parties to the suit 
required by statute to be given 
(Norvill v. Garthwaite, 25 Tex. 583; 
Burleson v. Henderson, 4 Tex. 49; 
Owsley v. Paris Exch. Bank, 1 Tex. 
Unrep. Cas. 93), (6) or of the chris- 
tian names of defendants (Carlton v. 
Miller, 2 Tex. Civ. A. 619, 21 SW 697), 
is ground for reversal, although de- 


fendant made no objection in the 
court below. 
17. Ala.—Comer v. Jackson, 50 


Ala. 384; Lenoir v. Broadhead, 50 Ala. 
58; Herbert v. Varner, 42 Ala. 182; 
Dew v. Cunningham, 28 Ala. 466, 65 
AmD 362; Gannard v. Eslava, 20 Ala. 
732; Moore v. Fiquett, 19 Ala. 236; 
Cowart v.. Harrod, 12’Ala. 265; Me= 
Gowan v. Mobile Branch Bank, 7 Ala. 
823;. Sawyer v. Price, 6 Ala. 285; 
Maverick v. Duffee, 1 Ala. 433; Rob- 
erts v. Beeson, 4 Port. 164; Nabors 
v. Nabors, 2 Port. 162. 

Hla eel v. West, 21 Fla. 508. 
Cavanaugh v. McConochie, 134 
nt E76. 25 NE 674;.Wayman vy. ‘Cro- 
zier, 35. Ill. 156; Swingley v. Haynes, 
22-01. 214. 

Ind.—Hawkins v. McDougal, 126 
Ind. 539, 25 NE 820; Sunier v. Miller, 
105 Ind. 3938, 4 NE 867 (validity of 
notice in proceedings for establish- 
ment of drainage ditch); Aultman v. 
Timin, 93 Ind. 158 (insufficiency of 
service on one of defendants); Clegg 
v. Patterson, 32 Ind. 135; Evansville, 
etc., R. Co. v. Lawrence, 29 Ind. 622; 
Whiteside v. Adams, 26 Ind. 250; Har- 
lan v. Edwards, 13 Ind. 430. 

Iowa.—Gray v. Wolf, 77 Iowa 630, 
42 NW 504; Dougherty v. McManus, 
36 Iowa 657; Pratt v. Western Stage 
Co., a4 Towa 363 ; Des Moines v. Lay- 
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proof or return thereof,'® cannot be raised for the 
And, in making 
in the lower court, the specific defects complained 
A party by failing to 
object waives the right to review a ruling on a mo- 
tion to amend a return of service of process.?° 
an objection that a motion to set aside service on a 
foreign corporation was not the proper remedy, but 
that the question should have been raised by plea, 
is not available when first made on appeal.*? 

(10) Motions and Other Incidental and 
Collateral Proceedings—(a) Objections as to Mo- 
As a general rule ob- 
jections to motions or the hearing or rulings there- 
on must be made in the Jower court in order that 
may be considered on appeal, and the objection 


first time on appeal. 


of should be pointed out.?? 


[§ 692] 


tions or Rulings in General. 


they 


APPEAL AND ERROR 


the objection 


And 


motions.?? 


must be specific and point out the grounds upon 


man, 21 Iowa 153; Berryhill v. Ja- 
cobs, 19 Iowa 346; Davis v. Burt, 7 
Iowa 56 

Kan.—North v. Moore, 8 Kan. 143. 

Mich.—Hannah, ete., Mercantile Co. 
v. Mosser, 105 Mich. 18, 62 NW 1120; 
Macomb v. Prentis, 57 Mich. 225 23 
NW 788; Froman vy. Froman, 53 Mich. 
581, 19 NW 193. 

Miss.—Thornton v. Fitzhugh, 18 
Miss. 488 (time of service); Hurst v. 
Strong, 2 Miss. 123. 

Mo.—Woods v. Mosier, 22 Mo. 335. 

Nebr.—Ley v. Pilger, 59 Nebr. 561, 
81 NW 507. 

N. J.—Ennis v. Eden Mills Paper 
Co., 65 N. J. b. 577, 48 A 610 

N. Y.—Miller v. Jones, 67 Hun ant 
22 NYS 86; Myers v. Overton, 4 B. 
Smith 428; Lindsay v. Tansley, is 
NYS 317. 

N. D.—Hanson v. Franklin, 19 N. 
D. 259, 123 NW 3886. 

S. C—Beattie v. Latimer, 42'S. C. 
313, 20 SE 53. 


Tex.—Hale v. "McComas, 59 Tex. 
484, 

Va.—Gunn v. Turner, 21 Gratt. (62 
Va.) 382 


W. Va.—Scott v. Ludington, 14 W. 
Va. 387. 

Wis.—Meno v. Hoeffel, 46 Wis. 282, 
1 NW 31. 

[a] Defects in service by publica- 
tion (1) cannot be objected to for the 
first time on appeal. Gannard v. Hs- 
lava, 20 Ala. 732; Hinton v. Knott, 
134 1. A. 294; Woods v. Mosier, 93 
Mo. 335. (2) An objection that a 
notice of a hearing before a board of 
railroad commissioners was published 
only nine days before the hearing, in- 
stead of ten days, as required by stat- 
ute, cannot be considered when raised 
for the first time on appeal. Schagh- 
ticoke v. Fitchburg R. Co., 53 App. 
Div. 16, 65 NYS 498 [aff 169 N. Y. 609 
mem, 62 NE 1101 mem]. 

18. Ark.—Martin v. Godwin, 34 
Ark. 682. 

Fla.—Keil v. West, 21 Fla. 508. 

Ida.—Zimmerman vy. Bradford-Ken- 
nedy Co., 14 Ida. 681, 95 P 825. 

Iowa.—Davis v. Burt, 7 Iowa 56. 

Mich.—Froman vy. Froman, 53 Mich. 
581, 19 NW 193 (defective jurat in 
proof of service). 

N. Y.—State Bd. of Pharmacy v. 
Jacob, 46 Misc. 607, 92 NYS 836 (ob- 
jection to filing of amended affidavit 
of service). 

Vt.—McKinstry v. Collins, 74 Vt. 
147, 52 A 4388 (officer’s return in re- 
plevin). 

Va.—Shenandoah Valley R. Co. v. 
Griffith, 76 Va. 913. 

19. in re Kasson, 119 Cal. 489, 51 
P 706; Brown v. Goodyear, 29 Nebr. 
376, 45 NW 618; Freeman vy. Burks, 


pe ae 328, 20 NW 207. See supra 
§ j 
20. Missouri Valley Trust Co. v. 


St. Joseph, etc., 162 Mo. A. 


FunN Gor, 
158, 144 SW 511. 


21. Ryerson vy. Steere, 114 Mich. 
352, 72 NW 181. 
22. U. S.—Wecker v. National 


Enameling, etc., Co., 204 U. S. 176, 27 


SCt 184, 51 L. ed. 430, 9 AnnCas 757 
(proceedings on motion in a federal 
court to remand the cause to the state 
court from which it had been re- 
moved). 

D. C.—Miller v. Ambrose, 35 App. 
75 (failure to object to the court’s 
entertaining an oral motion for judg- 
ment). 

T1l1.—Domitski v. American Linseed 
Co.,, 221 Til, 161,977 NE 428 Catt iai7 
Tll. A. 292] (holding that, under Hurd 
Rev. St. [1903] ¢ 110 § 67, abolishing 
writs of error coram nobis, and pro- 
viding that all errors in fact com- 
mitted in the proceedings of any 
court of record, and which by the 
common law could have been cor- 
rected by such writ, may be corrected 
by the court in which the error was 
committed by motion in writing, and 
the Practice Act, Hurd Rev. St. 
[1903] ¢ 110 § 89, providing that the 
supreme court shall reéxamine cases 
brought to it as to question of law 
only, the supreme court could not 
consider the question whether the 
evidence on a motion under § 67 was 
sufficient to show an error of fact un- 
less_the question was submitted to 
the trial court by a demurrer to the 
evidence, or by some other mode that 
would require the trial court to rule 
on the question). 

Iowa.—McBride v. McClintock, 108 
Iowa 326, 79 NW 83 (premature mo- 
tion). 

Kan.—Elllison v. Focke, 77 Kan. 
859, 94 P 805 (failure to object to 
hearing of motion). 

Ky.—Maysville, ete., R. Co. Wil- 
lis, 104 SW 1016, 81 ’KyL 1249 (re- 
fusal to transfer cause to federal 
court); Hedger v. Ried, 5 KyL 517 
(holding that an objection and ex- 
ception made to an order striking out 
a part of plaintiff’s petition was not 
equivalent to an objection to the mo- 
tion to strike out). 

La.—Union Garment Co. v. New- 
burger, 124 La. 820, 50 S 740 (hold- 
ing that objections to the transfer of 
a case to another division of the civil 
district court and its consolidation 
with an action there pending cannot 
be first made on appeal). 

Mo.—Dent v. Springfield Tract. Co., 
145 Mo. A. 61, 129 SW 1044 (holding 
that, where the court of its own mo- 
tion selected a competent physician 
to make a physical examination of 
plaintiff, but refused to appoint the 
one suggested by defendant, if de- 
fendant desired to preserve a tangible 
objection it should have presented its 
reasons and evidence showing the im- 
propriety of the appointment made, 
and where it abandoned its attempt 
to procure an examination there was 
nothing left for the court of appeals 
to review); Woody v. St. Louis, etc., 
R. Co., 104 Mo. A. 678, 78 SW 658 
(holding that, although the ruling of 
the court, on a motion to set aside 
an order ‘allowing plaintiff to prose- 
cute her action as a poor person and 
to require her to give a bond with 
security for costs, was irregular, yet, 


which it is based.?? 
in reviewing the ruling on a motion, no other ob- 
jections or grounds than those specified in the lower 
court will be considered,* and that, if no specific 
grounds were assigned in the court below, no ques- 
tion is raised for review.7* 
ever, that the fact that a motion was general on 
the whole record will not preclude a review of the 
ruling thereon by the appellate court, where it is 
apparent that the propositions relied on were fully 
presented to the trial court.?° 
that an order may be sustained,if the record shows 
valid grounds therefor, although such grounds were 
not stated in the motion.”® 
rules will further appear in treating of particular 


[$§ 691-692 


And the general rule is that, 
It has been held, how- 


It has also been held 


The application of these 


where neither party interposed any 
objection thereto, but acquiesced 
therein, the court on appeal could not 
eevee the ruling). 

N. Y.—Spencer v. Ft. Orange Paper 
Co., 74 App. Div. 74, 77 NYS 251 (ob- 
jections not raised on hearing of mo- 
won). 

S. D.—Jackson v. Clark First State 
Bank, 21 S. D. 484, 113 NW 876 (hold- 
ing that, where no objection was 
made to moving papers for failure to 
clearly state the grounds on which 
the motion was based, the objection 
on appeal would be regarded as 
waived). 

Wyo.—Lellman vy. Mills, 15 Wyo. 
149, 87 P 985 (objection that motion 
was not in writing at the time of the 
hearing thereof, the motion having 
been put in formal shape and filed 
after the hearing). 

23. U. S.—Adams v. Shirk, 104 
Fed. 54, 483 CCA 407; The State of 
Missouri, 76 Fed. 376, 22 CCA 239. 

Cal.—Harper v. Gordon, 128 Cal. 
489, 61 P 84; Schroeder v. Mauzy, 16 
Cal. A. 4438, 118 P 459. 

Ga.—Wortham v. Sinclair, 98 Ga. 
173, 25 SE 414; McBride v. Latham, 
79 Ga. 661, 4 SE 927. 

N. J.—Zeliff v. North Jersey St. R. 
re Aiki Bsc ais diay OU 

N. Y.—In re Hulbert, GOS NG ep Yauco 
54 NE 571 [rev 88 App. Diveocsy 57 
NYS 38]; Rawson v. Leggett, 97 App. 
Div. 416, 90 NYS 5 [rev on other 
grounds 184 N. Y. 504, 77 NE 662]; 
Coffee v. Philips, 21 Misc. 663, 47 
wre 41.08 

D.—Johns v. Ruff, 12 N. D. 74, 
95 Nw. 440. 

S. C.—Graham v. Seignious, 53 S. 
Cc. 132, 31 SE 51 

Utah. —MclIntyre v. Ajax Min. Co., 
20 Utah 323, 60 P 522. 

Changing or aenae grounds of ob- 
jection see infra § 8 

247800 Belen arenas v. Shirk, 104 
Fed. 54, 43 CCA 407. 

Conn.—Wales v. Graves, 72 Conn. 
355, 44 A 480. 

D. C.—Hartman v. Ruby, 16 App. 
45. 

N. Y.—Lanahan v. Henry Zeltner 
Brewing Co., 20 Mise, 551, 46 NYS 
431 


Utah.—MclIntyre v. Ajax Min. Co., 
20° Utah 3235 60) Pe522) 

25. O’Halloran v. McGuirk, 167 
Fed. 4938, 93 CCA 129 (motion for 
direction of verdict). 

26. Gilliam v. Brown, 126 Cal. 160, 
58 P 466. See also Warner v. War- 
ner, 144) Cal? 61:5) 8 "Pi i24: “Peck tv. 
Hinds, 68 Ill. A. 319. 

27. Review of rulings on motions: 
For additional findings of fact see 

infra § 766. 

For direction of verdict or nonsuit, 
etc., at close of case see infra §§ 
746, 760. 

For judgment notwithstanding the 
verdict see infra §§ 769, 771. | 

For new trial or in arrest of judg- 
ment see infra § 768. 

For nonsuit or dismissai, or for re- 

_instatement see infra § 694 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 693] 


davits.®° 


[§ 694] 
statement. 


In relation to costs see infra § 786 
et seq. 

Relating to pleadings see infra § 719. 

To open, vacate, modify, or amend 
judgment see infra § WS 

28. Cal.—Wadleigh v. Phelps, 147 
Cal. 541, 82 P 200 (holding that, 
where an objection that an affidavit in 
opposition to a motion for a change 
of venue is not properly verified is 
not made in the court below, it will 
not be considered on appeal). 

Colo.—Rice v. Hauptman, 2 Colo. 
A. 565, 31 P 862 (objection that an 
affidavit in attachment was defec- 
tive). 

at. __Wberhart v. Foster, 165 Ill. A. 
175 (objection to sufficiency of affi- 
davit filed with statement of claim); 
Ryan v. Schutt, 135 Tll. A. 554 (ob- 
jection to the form of an affidavit in 
replevin, where the objection went to 
matters which would have been sus- 
ceptible of amendment in the trial 
court); Zimmerman v. Kinsey, 94 Ill. 
A. 484 (objection that an affidavit in 
a mandamus proceeding was insuffi- 
cient); Terhune v. Weston, 69 Ill. A. 
249 (objection that an affidavit of 
elaim in the court below was filed 
without leave or not filed in time). 

Ind.—Humble v. Williams, 4 Blackf. 
473 (sufficiency of affidavit by claim- 
ant of property taken on execution). 

Iowa.—Blair v. Sioux City, ete., R. 
Co., 73 NW 1053 (objection that an 
affidavit was made by a party’s at- 
torney). 

N. Y.—Rogers v. Rogers, 54 App. 
Div. 195, 66 NYS 512 (objection that 
affidavits used on a motion were not 
properly authenticated, in that they 
lacked evidence that the officer before 
whom.they were verified was author- 
ized to take them); Danella v. Para- 
dise, 52 Misc. 662, 102 NYS 807 (ob- 
jection that an affidavit on a motion 
to discharge a mechanic’s lien did not 
allege sufficient reasons for requiring 
a shorter notice than eight days). 

N. C.—Nichols v. Nichols, 128 N. C. 
108, 38 SE 296 (objection to the ju- 
risdiction of the court in a suit for 
divorcee for failure of the affidavit to 
state that the grounds for plaintiff's 
complaint had existed at least six 
months before the filing of the com- 
plaint). 

Tex.—Brown v. Perez, 79 Tex. 157, 
14 SW 1055 (sufficiency of affidavit 
alleging that a deed supposed to be 
true by a certified copy is a forgery). 

Verification of pleadings and affi- 
davit of merits see infra § 703. 

{a] A counter affidavit improperly 
filed on motion to open a default may 
be properly considered on appeal, 
where no motion: was made in the 
lower court to strike it from the files. 
Bradshaw v. Des Moines Ins. Co., 
154 Iowa 101, 134 NW 628. 

29. Robinson v. De Fere, 106 App. 
Div. 406, 94 NYS 847 (holding that 
the fact that an affidavit of counsel’s 
engagement in another cause was not 
shown by the record to have been 
presented to the trial court was im- 
material, in the absence of an objec- 
tion on that specific ground). 

30. Wecker v. National Enameling, 
ete., (‘Co:, 204 UW. Si, 176,27. SCt 184, 
51 L. ed. 430, 9 AnnCas 757 (holding 
that the objection that a federal cir- 
cuit court, on motion to remand a 
cause to the state court whence it 


(b) Objections to Affidavits and Bonds. 
Nor can objection be made for the first time on ap- 
peal that an affidavit was defective or insufficient,?® 
or was not presented to the trial court,”? or to 
the hearing and determination of a motion on affi- 
The rule also applies to the objection 
that a bond given in an action or proceeding was 
insufficient *1 or not filed in time.*? 

(c) Dismissal or Nonsuit, Discontinu- 
ance, Striking from Docket or Files, and Rein- 
As a rule, objections cannot be raised 
for the first time on appeal to a judgment of dis- 


had been removed, should not have | 


APPEAL AND ERROR 


(sOrse ly Tak 


missal,** to a denial of a motion to dismiss,** to a 
ruling vacating an order of dismissal,®° or to a rul- 
‘ing that forced plaintiff to take a nonsuit.?¢ 
can failure of the court below to take action for the 
purpose of a dismissal be relied upon as error 
where defendant did not ask for such relief.?" 
Proper objection in the court below is also neces- 


Nor 


sary to obtain review on appeal or error of a ruling 


determined, upon affidavits, the ques- 
tion of the good faith of plaintiff in 
suing jointly in tort a resident em- 
ployee and his nonresident employer, 
was not open to plaintiff in error, 
who made no objection to the consid- 
eration of affidavits in support of the 
petition for the removal, and himself 
filed a counter affidavit); Washington 
Mill Co. v. Marks, 27 Wash. 170, 67 
P 565 (holding that, where, on a mo- 
tion to be relieved from default, 
plaintiff introduces affidavits in op- 
position to defendant’s affidavit of 
merits, and no objection is then made 
to their being read and considered, 
the objection is waived, and eannot 
be urged on appeal). 

[a] Consideration by the lower 
court of counter affidavits cannot be 
objected to for the first time on ap- 
peal. Finkelstein vy. Schilling, 135 
Tll. A. 543; Weber v. Powers, 114 III. 
A. 411 [rev on other grounds 213 Ill. 
370, 72 NE 1070, 68 LRA 610]. 

31. In re Mealy, 127 Cal. 103, 59 
P 313 (holding that, where a bond in 
involuntary insolvency proceedings 
is insufficient because not signed by 
all of the petitioning creditors, objec- 
tion to the trial court’s jurisdiction 
to render judgment will not be enter- 
tained when made for the first time 
in the supreme court). 

32. Goldstein v. Susholtz, 46 Tex. 
Civ. A. 582, 105 SW 219 (holding that 
where, on appeal to the district court, 
no objection was made that the ap- 
peal bond was not filed in time, the 
objection cannot be urged on a fur- 
ther appeal to the court of civil ap- 
peais). 

33. eae —Kubli v. Hawkett, 89 Cal. 
638, 20) Pot. 

Colo.—Hinsdale Electric Co. v. 
Ogle, 45 Colo. 454, 101 P 786 (holding 
that an assignment of error com- 
plaining of the dismissal of the cause 
as to one of plaintiffs would not be 
considered on coplaintiff’s appeal, 
where no objection was made). 

Bee .—Briscoe v. Troutman, Hard. 

Nebr.—Dhooge vy. Chicago, etc., R. 
Co.; 91 Nebr. 613, 136 NW 1075 (hold- 
ing that, where an action is dismissed 
because brought in the wrong county, 
it is incumbent upon plaintiff, in or- 
der to predicate error on the dismis- 
sal, on the ground that some of the 
property destroyed was’ personal 
property, to request the court to 
docket a separate cause of action 
therefor). 

N. Y.—Weeks v. O’Brien, 59 N. Y. 
Super. 28, 12 NYS 720 [rev 141 N. Y. 
199, 36 NE 185, on the ground that 
there was timely objection in the 
court below]. 

Tex.—Mateer v. Cockrill, 18 Tex. 
Civ. A. 391, 45 SW 751 (dismissal as 
to codefendants). 

Wash.—Van Alstine v. Gray, 71 
Wash. 607, 129 P 106 (dismissal of 
mortgage foreclosure proceedings). 

[a] When rule not applicable. 
But, where a nonsuit is improperly 
granted in an equity case on issues 
submitted to the jury, plaintiff is not 
estopped from appealing from an or- 
der thereafter dismissing the com- 
plaint because he did not object 
thereto. Southern R. Co. v. Beaudrot, 
63 S. C. 266, 41 SH 299. 


granting or denying a nonsuit.?§ 
a nonsuit or dismissal must specify the grounds on 
which it is based, and, as a rule, no other grounds 
than those specified will be considered on appeal.*° 


The motion for 


ao Cassidy v. Fontham, 14 NYS 
35. Poole v. Caulfield, 45 Cal. 107. 
36. Champion v. Central of Geor- 


gia R. Co., 165 Ala. 551, 51 S 562. 

37. Cherokee vy. Illinois Cent. R. 
Co., 157 Iowa 73, 187 NW 1053 (hold- 
ing that, if a delay in proceedings in 
the trial court afforded ground for 
dismissal, the objection was waived 
by failure to raise it in that court); 
Baldwin v. Moser, 155 Iowa 410, 136 
NW 195 (holding that failure of the 
court below to fix a time within 
which interrogatories annexed to an 
answer should be answered, in de- 
fault of which the action would be 
dismissed, was not reversible error, 
where defendant did not ask for such 


relief). 

38. Cal.—Craig v. Hesperia Land, 
ete, Cov 10% Cale 675, 40) Pydoots 

Ga.—McBride v. Latham, 79 Ga.. 
661, 4 SE 927, 

Mo.+—Atkinson v. Lane, 7 Mo. 403 


(motion to set aside nonsuit neces- 
sary). 
Soe Chan Ae v. Warren, 16 Nev. 

N. J.—Unger v. Pankuch, 82 N. J. 
is Oe 82 A 874. 

N. Y.—Van Doren v. Jelliffe, 1 Misc. 
354, 20 NYS 6386. 

N. C.—Harper. v. Dail, 92-N. C. 394. 

S. C.—Hill v. Southern R. Co., 67 
S. C. 548, 46 SE 486." 

[a] Renewal of motion.—In New 
York it has been held that a judg- 
ment will not be reversed-for denial 
of a nonsuit,’ where there was no re- 
newal of the motion after all the evi- 
dence was in, or of a request for a 
direction of a verdict. Gaylord v. 
Gallagher, 1 Misc. 328, 20 NYS 682. 

39. Cal.—Harper v. Gordon, 128 
Cal. 489, 61 P 24 (holding that state- 
ments made by plaintiff’s counsel in 
opening the case to the jury cannot 
be considered on review of the action 
of the trial court in granting a mo- 
tion for nonsuit on the opening, 
where such statements were not made 
one of the grounds of the motion); 
Daley v. Russ, 86 Cal. 114, 24 P 867; 
Miller v. Luco; 80 Cal. 257, 22 P 195; 
Loring v. Stuart, 79 Cal. 200, 21 -P 
651; Silva v. Holland, 74 Cal. 530, 16 
P 385; Raimond v. Eldridge, 43 Cal. 
506; Sanchez v. Neary, 41 Cal. 485; 
Peo. v. Banvard, 27 Cal. 470; Baker 
v. Joseph, 16 Cal. 173; Holverstot v. 
Bugby, 13 Cal. 43; McGarrity v. By- 
ington, 12 Cal. 426; Kiler v. Kimbal, 
10 Cal. 267; Mateer v. Brown, 1 Cal. 
231; Breidenbach vy. M. McCormick 
Co., 20 Cal. A. 184, 128 P 423 (holding 
that, on appeal from a  nonsuit 
granted on the sole ground that plain- 
tiff had proved no negligence, the 
court cannot review a question of 
variance); Keefe v. Keefe, 19 Cal. A. 
310, £25 P 929 (holding that vari- 
ance, not having been specified as one 
of the grounds of motion for a non- 
suit, is not available in support of a 
judgment of nonsuit on appeal there- 
from); Schroeder v. Mauzy, 16 Cal. 
A. 4438, 118 P 459. 

Ida. ag pritthart v. Tritthart, 24 Ida. 
P86, 133. P11 

Neve Ereen v. Warren, 16 Nev. 
ee Dougherty v. Wells, 7 Nev. 368. 

J.—Unger v. Pankuch, 82 N. J. 
10%, “50, 82 A 874; Zeliff v. North Jer- 
sey St. RAWCo:; 69 N. J. L. 541, 55 A 
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It has been held, however, that this rule does not 
apply where the objection could not have been 
obviated if it had been particularly specified.t? It 
has been held that an order granting a nonsuit will 
be sustained, if the record shows valid grounds 
therefor, although such grounds were not stated in 
the motion for nonsuit;*? and that an order dis- 
missing a petition will be affirmed if it was correct, 
although the defects therein which justify the dis- 
missal were not called to the attention of the trial 
court.42, Where a complaint is dismissed, plaintiff 
is not required to ask leave to proceed with the 
trial, but may rest on his exception to the dis- 
missal.4® In some states, however, where a nonsuit 
is ordered, plaintiff must move to set it aside be- 
fore appealing.** 

Discontinuance or dismissal as to codefendants. 
Where no objection was made to the discontinuance 
of an action on a contract as to certain defendants, 
who were not served, the right to object is waived.*° 
And defendants cannot maintain, on appeal, that 
they are not liable because of the dismissal of the 
case against their codefendants, where such dis- 
missal was compulsory, and was not objected to by 
defendants.*® 

Reinstatement. If, after a judgment of nonsuit, 
a motion is made upon specific grounds to reinstate 
the case, and none of the grounds are sufficient, a 
judgment denying the motion cannot be reversed, 
although, had another ground been presented, the 
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motion to reinstate might have been well founded.** 
And, on error from an order reinstating a case 
after judgment of nonsuit, it cannot be objected 
for the first time that the motion to reinstate was 
not accompanied, with a complete brief of the evi- 
dence as it should have been.*® Where the court 
reinstates a case after dismissal and orders a trial, 
and the parties proceed to trial on the merits with- 
out objection, the successful party cannot urge that. 
the supreme ‘court is without jurisdiction because 
there was nothing for trial before the district 
court.*® : 

Striking from docket or files and reinstatement. 
As a rule, objections as to the striking of a cause 
from the docket or files, or as to reinstatement after 
such striking, cannot be urged for the first time on | 
appeal.°° 

[§ 695] (d) Discontinuance as to Deceased 
Party and Revivor. As a rule it cannot be objected 
for the first time on appeal or error that the cause 
was not discontinued as to a deceased party.°t The 
same rule applies to objections with respect to re- 
vival of actions.5? Thus it has been held that it. 
cannot be objected for the first time on appeal that 
a suit was revived in the name of an administrator, 
without proving that he was administrator;** that 
an action was revived against executors instead of 
devisees ;°* that the revival of a suit was by an 
improper method;°> that there was no formal re- 


96 (holding that a motion to nonsuit 
having been based on the ground. of 
contributory negligence, the question 
of absence of negligence on the part 
of defendant is not open for consid- 
eration on error). 

N. Y.—Gerding v. Haskin, 141 N. Y. 
520, 36 NE 601; Quinlan v. Welch, 141 
N. Y. 158, 36 NE 12; Pratt v. Dwell- 
ing House Mut. F. Ins. Co., 130 N. Y. 
206, 29 NE 117; Sterrett v. Buffalo 
Third Nat. Bank, 25 NE 913; Thayer 
Ware Marsh (io UeNt OYA osOs eBinsses. Vv. 
Wood, 37 N. Y. 526; Booth v. Bunce, 
31 N. Y. 246; Boynton Furnace Co. v. 
Trohn, 141° App. Div. 773;, 126. NYS 
695 (holding that defendant could not 
first urge on appeal that the action 
should have been dismissed for want 
of proof by plaintiff of the issuance 
to it of the statutory certificate au- 
thorizing it to do business as a cor- 
poration in the state, where defend- 
ant’s motion to dismiss did not speci- 
fy that ground of dismissal, the ob- 
jection being such as could have been 
obviated by proof, had it been speci- 
fied); McGovern v. Supreme Council 
Cc. B. L., 134 App. Div. 686, 119 NYS 
480 [app dism 197 N. Y. 614 mem, 91 
NE 1117 mem]; Rawson v. Leggett, 
97 App. Div. 416, 90 NYS 5 [rev on 
other grounds 184 N. Y. 504, 77 NE 
662]; Pfau v. Alteria, 23 Misc. 693, 
52 NYS 88 (holding that, where, in 
an action for personal injuries, de- 
fendant moves for nonsuit upon the 
sole ground of failure to show negli- 
gence, he cannot, on appeal, seek a 
reversal on the ground of contribu- 
tory negligence); Coffee v. Phillips, 
21 Misc. 663, 47 NYS 1105; Lichtman 
v. Rose, 110 NYS 935. 

Or.—Caldwell Banking, ete., Co. v. 
Porter) b27Or Bis bye a oie Pla: 

Ss. C.—Mims v. Hair, 80 S. C._ 460, 
61 SE 968; Austin v. Piedmont Mfg. 
Cow 7TAS1Cy 122, 45 SHeals os Burnsive 
Southern R. Co., 61 S. C. 404, 39 SE 
567; Lawson v. Gee, 57 S. C. 502, 35 
SE 759; Shull v. Caughman, 54 S. C. 
203, 32 SE 301; Graham v. Seignious, 
53 S. C. 132, 31 SE 51 (so held under 
Circuit Court Rule'No. 18). 

Utah.—MclIntyre v. Ajax Min. Co., 
20 Utah 323, 60 P 522. 

Vt.—In re Bryon, 83 Vt. 108, 74 A 
488 (holding that, where the motion 


to dismiss is before the court and is 
expressly made part of the bill of 
exceptions, and it fails to point out 
the defect at which it is aimed, it is 
not sufficient, although the bill states 
the ground of the motion). 

Wis.—Plumer v. Marathon County, 
46 Wis. 163, 50 NW 416. 

For insufficiency of evidence see 
infra § 746. 

Changing or adding grounds of ob- 
jection see infra § 800. 

[a] The grounds stated in a mo- 
tion for a nonsuit are conclusive on 
the moving party, and he cannot raise 
for the first time on appeal a ground 
not stated in the trial court. Cald- 
well Banking, etc., Co. v. Porter, 52 
Orns 18) 955 Baloo Gee oadle 

[b] Errors assigned by counsel in 
their brief, but not included in the 
motion for nonsuit, will not be re- 
viewed on appeal. Tritthart v. Tritt- 
hart, 24 Ida. 186, 133 P 121. 

40. Warner v. Warner, 144 Cal. 
615, 78 P 24 (holding that the rule 
that a ground for nonsuit not speci- 
fied in the motion therefor cannot be 
urged in support of the court’s action 
in granting it does not apply, where 
the defect in plaintiff’s case was in- 
herent and could not be cured); Daley 
v. Russ, 86 Cal. 114, 24 P 867; Ger- 
ding v. Haskin, 141 N. Y. 514, 36 NE 
601. See supra § 639. 
era v. Brown, 126 Cal. 160, 


Peck v. Hinds, 68 Ill. A. 319. 

43. McCarton vy. New York, 149 
App. Div. 516, 133 NYS 939. 
dee Com. v. Everts, 19 Pa. Super. 

45. Green v. Heritage, 63 N. J. L. 
455, 43 A 698. 

46. Mateer v. Cockrill, 18 Tex. Civ. 
A. 391, 45 SW 751. 

47. McBride vy. Latham, 79 Ga. 661, 
4 SE 927. 

48. Atlanta v. Miller, 125 Ga. 425, 
54 SH 588. 

49. Hickey v. Webster County, 148 
Iowa 337, 127 NW 658. 

50. Union Book Co. v. Robinson, 
105 Ill. A. 236 (holding that, where a 
cause, on a preliminary call made to 
ascertain what cases were ready for 
trial, was stricken from the docket, 
an objection could not be urged for 


the first time on appeal that the sub- 
sequent proceedings were erroneous 
for want of a formal order of rein- 
statement on the docket); McBride v. 
McClintock, 108 Iowa 326, 79 NW 83 
(holding that the sustaining of a mo- 
tion to strike a petition in equity for 
a new trial from the files at a term 
prior to that at which the petition 
was entitled was not error, where the 
petitioner contested the motion with- 
out objecting to its being premature). 

51. Letohatchie Baptist Church v. 
Bullock, 133 Ala. 548, 32 S 58 (hold- 
ing that, on a bill to set aside a deed, 
an objection that the suit has not 
been discontinued as to one taking a 
life estate thereunder, and who is 
dead, cannot be taken for the first 
time on appeal, especially where no 
prejudice has resulted from the life 
tenant’s name remaining as that of a 


party). 

52. Ala.—Patterson y. Burnett, 6 
Ala. 844, 

Iowa.—MacGregor v. Gardner, 14 
Iowa 326. 


Kan.—Reed v. Sexton, 20 Kan. 195. 

Ky.—Kice v. Porter, 61 SW 266, 22 
KyL 1704 (failure to revive in name 
of representative of deceased hus- 
band); Maupin v. Berkley, 3 KyL 
617 (objection that notice of an in- 
tention to revive an action against a 
personal representative was given 
within six months after his qualifi- 
eation). 

Mo.—Klenke v. Koeltze, 75 Mo. 239. 

Nebr.—Broadwater v. Foxworthy, 
57 Nebr. 406, 77 NW 1103. 

Tex.—Long v. Behan, 19 Tex. Civ. 
A. 325, 48 SW 555 (objection by mi- 
nor plaintiffs that defendant was per- 
mitted to amend, and that an inter- 
vener was permitted to file a peti- 
tion of intervention after the suit had 
abated by the death of plaintiffs’ 
next friend and before it was re- 
vived). 

Va.—Slaughters v. Farland, 31 
Gratt. (72 Va.) 134; Paradise v. Cole, 
6 Munf. (20 Va.) 218. 

53. Patterson v. Burnett, 6 Ala. 
844; Copewood v. Taylor, 7 Port. 
(Ala.) 33. 

54. Klenke v. Koeltze, 75 Mo. 239. 

55. Judy v. St. Louis Ice Mfg., 
etc., Co., 60 Mo. A. 114 (absence of 


‘ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 695-698] 


vival of the suit;°° that an application for revival 
should have been made by motion, supported by 
affidavit, instead of by petition;°* or that one of 
the defendants in the original action was not jomed 
in the application.®® So, where one of two joint 

xecutors dies pending a suit brought by them, and 
his death is suggested, but the case is not revived 
against his representatives, and a final hearing is 
had in the court below, it is too late to object in 
the appellate court that the suit was not so re- 
vived.5® It has been held, however, that the ob- 
jection that a motion to revive the cause in the 
name of a stranger on plaintiff’s death does not 
charge a transfer of interest in the subject matter 
as required by statute may be raised for the first 
time on appeal, as the omission of such charge 
goes to the jurisdiction.®° 

[§ 696] (e) Continuance. A party cannot for 
the first time on appeal object to the granting of a 
continuance, or urge a particular objection thereto 
not raised in the court below.*t Nor can one object 
on appeal because of a failure to continue the ease, 
where he made no application therefor,®? or to a 
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refusal of a continuance on grounds not brought to 
the attention of the court below, or to a refusal 
of a continuance upon the application of plaintiff,, 
where, after the continuance was refused, he dis- 
missed his action and the cause was tried on the 
cross petition of defendant, and no further applica- 
tion was made for continuance or necessity shown 
on trial of the cross petition.** And it is not re- 
versible error for a witness to give testimony, in 
the presence of the jury, upon an application for a 
continuance, where no objection is offered, no mo- 
tion made to strike out, and the court is not asked 
to instruct the jury to disregard the same.® 

[§ 697] (11) Proceedings Relating to Provi- 
sional Remedies—(a) In General. As a rule objec- 
tions to proceedings relating to provisional remedies 
must be made in the trial court.%° 


[§ 698] (b) Attachment, Garnishment, and 
Sequestration. The general rule, therefore, is 
that a party cannot for the first time ou 


appeal raise an objection, not going to a ju- 
risdictional defect apparent on the record, to 
the validity of a proceeding in attachment,** 


formal motion); Broadwater v. Fox- 


worthy, 57 Nebr. 406, 77 NW 1108; 
Slaughter v. Farland, 31 Gratt. (72 
Va.) 134 (by scire facias). 

56. MacGregor v. Gardner, 14 
Towa 326; Read v. Sexton, 20 Kan. 
195; Whiting v. Crandall, 78 Mo. 593. 

57. Broadwater v. Foxworthy, 57 
Nebr. 406, 77 NW 1103. 

58. Broadwater v. Foxworthy, 57 
Nebr. 406, 77 NW 1103. 

59. Kee v. Kee, 2 Gratt. (43 Va.) 
ate 


Wilson v. Darrow, 223 Mo. 520, 
123 oSw. 1077. 

61. Loveland v. Union Nat. Bank, 
25 Cdlo. 499, 56 P 61 (holding that, 
where an administrator voluntarily 
goes to trial on a claim against the 
estate without objecting that no for- 
mal order was entered continuing the 
hearing from time to time, he waives 
such objection); Garrett v. Wood, 24 
App. Div. 620, 48 NYS 1002 (holding 
that, where the record does not show 
that at the time a motion was heard 
and an order made putting the case 
over the term an objection was made 
thereto as not based on affidavits, 
that objection cannot be urged on ap- 


peal). 

62. Ala.—Hurt vy. Hurt, 157 Ala. 
126, 47 S 260; Bancroft v. Stanton, 7 
Mila spl 

Il]l.—Bahe v. Jones, 132 Ill. 134, 23 
NE 338 


Kan.—Jones v. American Cent. Ins. 
Co., 83 Kan. 44, 109 P 1077. 

Ky. —Cincinnati, etc., R. Co. v. Lor- 
ton, 110 SW 857, 33 KyL 689; Moss 
v. Rowland, 3 Bush bbe Hanna v. 
McKenzie, 5 B. Mon. 314, 43 AmD 122. 

Mich.—Crippen v. Fletcher, 56 
Mich. 386, 23 NW 56. 

Mo.—Mills v. Mills, 141 Mo. 195, 42 
Sw 709 (holding that, where plain- 
tiffs sought partition as heirs of A, 
and the proofs showed that they were 
heirs of B, whose estate was ‘not ad- 
ministered, the fact that the court 
did not continue the case to await 
the settlement of B’s estate could not 
be assigned as error where no re- 
quest for such continuance was 
made); Merkle vy. Powe, 165 Mo. A. 
402, 147 SW 1104. 

Nebr.—Lincoln v. Staley, 32 Nebr. 
63, 48 NW 887. 

Tex.—Texas, etc., R. Co. v. Garcia, 
62 Tex. 285 

{a] Failure to ask a continuance 
after an amendment of a petition 
waives the objection. Merkle vy. 
Powe, 165 Mo. A. 402, 147 SW 1104. 

638. J. S. Keator Lumber Co. v. 
Thompson, 144 U. S. 434, 12 SCt 669, 
86 L. ed. 495; Wooldridge v. Rickert, 
33 La. Ann. 234; Gaines vy. White, 1 
5. D. 434, 47 NW 524, 


Changing or adding grounds of ob- 
jection see infra § 800. 

[a] An affidavit for continuance 
of a hearing before an examiner, not 
brought to his attention or that of 
the chancellor, will not avail on ap- 


peal. Putnam y. Morgan, 57 Fla. 503, 
48 S 629. 

64. Shevalier v. Stephenson, 92 
Nebr. 675, 1389 NW 233. 


rs eon Roller v. James, (Kan. A.) 49 
Oe, Ala.—Johnston v. Hannah, 66 
Ala. 127. 


Ark.—Landfair v. Lowman, 50 Ark. 
446, 8 SW 188; Fletcher y. Menken, 
37 Ark. 206. 

Cal.—Matter of Mealy, 127 Cal. 103, 


59 P 313; Wolters v. Rossi, 126 Cal. 
644, 59 P 143. 
Iil.—Commercial Nat. Bank  v. 


Payne, 161 Ill. 316, 43 NE 1070; Kehm 
v. Mott, 86 Ill. A. 549 [aff 187 Ill. 
519, 58 NE 467]. 

Iowa.—Blair v. Sioux City, ete., R. 
Co., 73 NW 1053; American Express 
Co. v. Smith, 57 Iowa 242, 10 NW 655. 

Kan.—Leser v. Glaser, 32 Kan. 546, 


4 P 1026. 

Ky.—Buffington v. Mosby, 34 SW 
704, 17 KyL, 1307. 
ih aa iodous vy. Smith, 4 La. Ann. 

Md.—Coward v. Pee Bo Md. 
59; Mears v. Adreon, 31 M 

Minn. —Brown v. Rreneawer a Lum- 
ber Co., 25 Minn. 461 

Miss.—Thompson v. 
Miss. 186. 
aA SU Me v. Hayden, 2 Mo. 

N. Y.—Weehawken pees Comin: 
Knickerbocker Coal Co., 22 Misc. 559, 
49 NYS 1001 [rev on other grounds 
24 Misc. 683, 53 NYS 982]; Engelage 
v. Raymond, 18 NYS 364. 

Tenn.—Gordonsville Milling Co. vy. 
Jones, (Ch. A.) 57 SW 630; Rogers 
v. Rogers, (Ch. A.) 42 SW 70. 

Tex.—Seinsheimer v. Flanagan, 17 
Tex. Civ. A. 427, 44 SW 30; Merielles 
v. State Bank, 5 Tex. Civ. A. 483, 24 
SW ‘564. 

Va.—Sims vy. Tyrer, 96 Va. 5, 26 SH 
508; McAllister v. Guggenheimer, 91 
Wey, BlseOal Snoh Lives 

Wis.—Oppermann vy. Waterman, 94 
Wis. 583, 69 NW 569. 

Wyo.—Roy v. Union Mercantile Co., 
8 Wyo. 417, 26 P 996. 

67. Ala.—McCain v. Street, 136 
Ala. 625, 33 S 872; Fears v. Thomp- 
son, 82 Ala. 294, 2 S 719; McAbee v. 
Parker, 78 Ala. 573; Johnston v. Han- 
nah, 66 Ala. 127. 

Ark.—Landfair v. Lowman, 50 Ark. 
446, 8 SW 188. 

Fla.—Waddell y. Cunningham, 27 
Fla. 477, 8 S 643. 


Raymon, 8 


Ill.—Schmitt v. Devine, 164 Ill. 537, 
45 NE 974 [aff 63 Ill. A. 289]; Com- 
mercial Nat. Bank vy. Payne, 161 II1. 
316,-43 NE 1070; Ziegler v. Cox, 63 
Ill. 48; Neff v. Alvin, 182 Ill. A. 41. 

Iowa.—American Express Co. v. 
Smith, 57 Iowa 242, 10 NW 655. 

Kan.—Leser v. Glaser, 32 Kan. 546, 
4 P 1026 (objection that grounds for 
order of attachment were stated in 
the alternative, and positively or di- 
rectly). 

Ky.—Ballou v. Skidmore, 132 Ky. 
342, 113 SW 441 (holding that the 
court will not reverse a case because 
the attachment therein was not au- 
thorized, there having been no mo- 
tion to discharge the same); Schnabel 
v. Jacobs, 105 Ky. 774, 49 SW 774, 20 
KyL 1596 (objection that the answer 
controverting the grounds of plain- 
tiffs’ attachment was not verified); 
Buffington vy. Mosby, 34 SW 704, 17 
KyL 1307; Smith v. Belmont, ete., 
Iron Co., ail Bush 390. 

La,—Givens v. Caudle, 34 La. Ann. 
1025 (failure to reinstate attach- 
ment). 

Minn.—Brown y. Minneapolis Lum- 
ber Co., 25 Minn. 461. 

Miss. “Queen City Mfg. Co. v. Bla- 
lack, 18 S 800; Thompson v. Raymon, 
8 Miss. 186. 
iy me ae v. Hayden, 2 Mo. 

N. Y.—Austrian Bentwood Furni- 
ture Co. v. Wright, 43 Misc. 616, 88 
NYS 142; Weehawken Wharf Co. v. 
Knickerbocker Coal Co., 22 Mise, 559, 
49 NYS 1001 [rev on other grounds 
24 Misc. 683, 538 NYS 982]; Macdonald 
v. Kieferderf, 18 NYS 763, 22 NYCiv 
Proce 105 (to dissolution of attach- 
eo 

D.—Northern Shoe Co. v. Cecka, 
22 SN DMC S113 5s IN Wee 7s 

Oh. —Wilienger v. Bramsche, 7 Oh. 
Cir. Ct. 208, 3 Oh. Cir. Dee.) 731). (re- 
fusal to vacate), 

Tenn.—Gordonville es Co. v. 
Jones, (Ch. A.) 57 SW 630. 

Tex.—Merrielles v. Keokuk State 
Bank, 5 Tex. Civ. A. 483, 24 SW 564. 

Va. "sims v. Tyrer, 96 Va. 5, 26 SH 
508; McAllister v. Guggenheimer, of 
Va. 317, 21 SE 475; Kenefick v. Caul- 
field, 88 Va. 122, 13 SE 348. 

W. Va.—McIntosh v. Augusta Oil 
Co., 47 W. Va. 832, 35 SE 860 

Wyo. —Roy v. Union Mercantile Co., 
3 Wyo. 417, 26 P 996. 

[a] The sufficiency of the cause of 
action filed with attachment may not, 
in view of Code Pub. Gen. L. (1904) 
art 9 § 28, permitting amendment of 
papers in attachment, to promote jus- 
tice be objected to for the first: time 
on appeal. De Bearn y. De Bearn, 
119 Md. 418, 86 A 1049, 
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garnishment,®* or 


ground of want of an 
ciency of the affidavit,’+ 


Intervention or interpleader. 


{b] Jurisdictional defects.—(1) 
The rule does not apply to jurisdic- 
tional defects apparent on the rec- 
ord. Weehawken Wharf Co. v. Knick- 
erbocker Coal Co., 24 Mise. 6838, 53 
NYS 982. (2) In Maryland objection 
to attachment proceedings on the 
ground that they do not, upon their 
face, show affirmatively that the pro- 
visions of the statute have been sub- 
stantially complied with, may be 
taken by motion to quash, or in ar- 
rest of judgment, or for the first time 
on appeal, it being necessary that the 
proceedings shall affirmatively show 
jurisdiction under the statute by com- 
pliance with its requirements. Cow- 
ard v. Dillinger, 56 Md. 59.° (3) And 
upon appeal from a judgment in con- 
demnation in attachment the question 
of the regularity and sufficiency of 
the proceedings is open to inquiry, 
although no motion was made in the 
court below to set aside the judg- 
ment, and no motion to quash was 
made before the judgment was ren- 
dered. Mears v. Adreon, 31 Md. 229. 
See also Bearman vy. Patterson, 1 Gill 
(Md.) 372; Bruce v. Cook, 6 Gill & 
J. (Md.) 345. (4) So it has been held 
that, where a judgment in an attach- 
ment suit is by default, objection to 
the sufficiency of the affidavit upon 
which the proceedings are based go- 
ing, as it does, to the jurisdiction of 
the lower court, may be made upon 
appeal.) Reitz, vy. Peo. 977 7 Tlli ubLss 
Adams v. Merritt, 10 Ill. A. 275. Com- 
pare however Decatur, etc., Impr. Co. 
v. Crass, 97 Ala. 524, 12 S 41. 

68. Jli.—Iroquois Furnace Co. v. 
Wilkin Mfg. Co., 181 Ill. 582, 54 NE 
987 reweth Ll Aledo; Green v. 
Johnson, 151 Ill. A. 63 (objection 
that answer in garnishment does not 
disclose the amount due the debtor 
at the time of its filing). 

Mo.—Frank v. Frank, 6 Mo. A. 589 
(objection because of failure to file 
reply). 

N. D.—Mahon v. Fansett, 17 N. D. 
104, 115 NW 79 (holding that, where 
defendant in a garnishee action does 
not raise the objection before the 
trial court that judgment has not 
been entered in the principal action, 
he waives the objection, and cannot 
raise it for the first time in the su- 
preme court). 

Tex.—Barnett, ete, Co. v. Fall, 
(Civ. A.) 131 Sw 644; W. S. Danby 
Millinery Co. v. Dogan, 47 Tex. Civ. 
A. 323, 105 SW 3387 (holding that, in 
a garnishment suit, an objection that 
all of the debt garnished was not due 
cannot be first made on appeal where 
no motion was made to quash the 
writ on that ground); Burge v. Beau- 
mont Carriage Co., 47 Tex. Civ. A. 
223, 105 SW 232; Seinsheimer v. 
Flanagan, 17 Tex. Civ. A. 427, 44 SW 
30 


Ww Va.—Joseph v. Pyle, 2 W. Va. 
44 

69. Carter v. Lewis, 15 La. Ann. 
574; Hearn v. Harless, (Tex. Civ. A.) 
154 SW 613; Vaughn y. Lee, (Tex. 
Civ. A.) 94 SW 912. 


sequestration.®° 
been applied, for example, to objections »on the 
affidavit 7° 
vant of a bond” 
insufficiency thereof,’? and to an objection to the 
validity or sufficiency of the order of attachment,’ 
of the summons or writ of attachment or garnish- 
ment,’> of the levy,’® or of the return of the writ."7 
Where third per- 
sons intervene or interplead in an attachment case, 
claiming the attached property, they cannot object 
for the first time on appeal that the trial between 
them and plaintiff proceeded before the disposal of 
the issues between plaintiff and defendant as to 
the rightfulness of the attachment.’® 
then for the first time object on the ground of in- 
sufficiency of the affidavit, or of other nonjurisdic- 


APPEAL AND ERROR 


The rule has 
proceedings.” 
insuffi- 
or 


or 


[$ 699] 


Nor ean they 


[a] New ground for dissolution of 
a writ of sequestration cannot be 
urged for the first time on appeal. 
Carter v. Lewis, 15 La. Ann. 574. 

70. Foley v. Boyer, 153 Ill. A. 613; 
Sims v. Tyrer, 96 Va. 5, 26 SE 508. 

71. Ala.—McCain v. Street, 136 
Ala. 625, 338 872; Decatur, etc., ‘Impr. 
Colt. Crass) 197 “Alla,"o24 elo ise4ar 
(variance from complaint as_ to 
amount); Johnston vy. Hannah, 66 Ala. 
127. 


Ark.—Landfair v. Lowman, 50 Ark. 
446, 8 SW 188 (affidavit made by at- 
torney); Fletcher vy. Menken, 37 Ark. 
206 


Il).—Irequois Furnace Co. v. Wilkin 
Mfg. Co., 181 Ill. 582, 54 NE 987 [rev 
77 Ill. A. 59]; Commercial Nat. Bank 
v. Payne, 161 Ill. 316, 43 NE 1070; 


Ziegler v. Cox, 63 Ill. 48; Neff v. 
Alvin, 182 Ill. A. 41. 
Iowa.—Berry v. Gravel, 11 Iowa 


i325; Patterson v. Stiles, 6 Iowa 54. 
Kan.—Moline Plow Co. v. Updyke, 
48 Kan. 410, 29 P 575 (indefiniteness). 
Ky.—Mitchell v. New Farmers’ 
Bank, 60 SW 3875, 22 Kyl 1291. 
et: yar v. Hayden, 2 Mo. 
N. Y.—West-Side Bank vy. Meehan, 
20 NYS 766 (allowance of additional 
Pa muse 
D.—Northern Shoe Co. v. Cecka, 
22 x. D. 631, 135 NW 177; Mahon v. 
Fansett, 17 N. D. 104, 115 NW 79. 
Tex.—Vaughn w. Lee, (Civ. A.) 94 
SW 912; Seinsheimer v. Flanagan, 17 


~Tex. Civ. A. 427, 44 SW 30; Merrielles 


v. Keokuk State Bank, 5 Tex. Civ. A. 
483, 24 SW 564. 

Wyo.—Roy v. Union Mercantile Co., 
3 Wyo. 417, 26 P 996. 

[a] Jurisdictional defects.—-But a 
warrant of attachment may be va- 
eated for a jurisdictional defect in 
the affidavit on which the attachment 
was granted, although the motion to 
vacate specifies no irregularity, and 
is made on the original papers on 
which the attachment was granted. 
Weehawken Wharf Co. v. Knicker- 
bocker Coal Co., 24 Misc. 683, 53 NYS 


982. 
ote Fletcher vy. Menken, 387 Ark. 
73. Ala.—McCain v. Street, 136 


Ala. 625, 33 S 872 (variance between 
the attachment bond and the affi- 
davit); Fleming v. Burge, 6 Ala. 373; 
Conklin v. Harris, 5 Ala: i213. 
Ill.—Iroquois Furnace Co. v. Wil- 
kin Mfg. Co., 181 Ill. 582, 54 NE 987 
{rev 77 Ill. A. 59]; Schmitt v. Devine, 
164 Tl. 537,45 NE 974 [afé 63) T1l! A: 
289]; Lawver v. Langhans, 85 Ill. 138; 
Morris v. School Trustees, 15 Ill. 266; 
Miere v. Brush, 4 Ill. 21; Neff v. Al- 
vin, 182 Ill. A. 41. 
De aoa RENE v. Jones, 1 Greene 
Kan.—Myers v. Cole, 32 Kan. 138, 4 
Pri 6o: 
ey Y.—Northrup v. Garrett, 17 Hun 
Tex.—Barnett, ete, Co. v. Fall, 
(Civ. A.) 1381 SW_ 644; Burge v. Beau- 
mont Carriage Co., 47 Tex. Civ. A. 


eit, ee a: eae 


[§§ 698-699 


tional defects or irregularities in the attachment 


Recovery of damages for wrongful attachment. 
Objection that the attachment bond was not put in 
evidence on the trial of a claim for damages in the 
attachment suit as allowed by statute, the attach- 
ment not having been properly sued out, cannot be 
made for the first time on appeal.®° 
(c) Injunction.*+ In suits for injunction 
a party cannot, as a rule, object for the first time 
on appeal that there are technical defects in the 
petition, complaint, or bill,®? or in the injunction 
order or decree;** that there was no affidavit,®* or 
that the affidavit to the bill, petition, or complaint 
is insufficient ;°> that it was improper to grant a 
temporary injunction;®® that no undertaking was 
ordered or given when a temporary injunction was 


223, 105 SW 232; Vaughn v. Lee, (Civ. 
A.) 94 SW 912. 

See also Williams v. Bennett, 75 
Ark. 312, 88 SW 600, 112 AmSR 57 
(objection for the first: time on ap- 
peal in an action to recover land sold 
under an attachment). 

[a] Justification of surety; affi- 
davit; amendment.—The objection of 
defendants to an affidavit of justifica- 
tion of a surety, accompanying an un- 
dertaking in attachment, and also to 
the allowance of an amendment 
thereof so as to make it conform to 
the facts is insufficient to raise the 
question whether the amendment as 
made was effectual to remedy the 
justification without a renewal of the 
objection thereafter on that specific 
ground. Bell v. Moran, 25 App. Div. 
461, 50 NYS 982. 

74. Smith v. Belmont, etce., 
Co., 11 Bush (Ky.) 390 

75. Zeigler v. Cox, 63 Ill. 48 (vari- 
ance between affidavit and a writ); 
Neff v. Alvin, 182 Ill. A. 41; Ledoux 
v. Smith, 4 La. Ann. 482 (writ il- 
legally issued); Brown v. Minneapolis 
Lumber Co., 25 Minn. 461 (blank in 
writ); McAllister v. Guggenheimer, 
91 Va. 317, 21 SH 475 (objection that 
summons was improperly returnable). 

76. Buffington v. Mosby, 34 SW 
704, 17 KyL 1307 (objection that no 
copy of the order of attachment was 
delivered); Smith vy. Belmont, etce., 
Iron Co., 11 Bush (Ky.) 390. 

77. Seinsheimer v. Flanagan, 17 
Mexe CivinrAs j42 T4455 Wa-3 0: 

78. Swofford Bros. Dry-Goods Co. 
v. Smith-McCord Dry-Goods Co., 1 
Ind. T. 314, 37 SW 103. 

79. Foley v.. Boyer, 153’) Uo 7A. 
613; Woods v. Davis, 153 Ky. 99, 154 
SW 905; Water Front Coal Co. v. 
Smithfield Marl, etc, Co, 114 Wa. 
482, 76 SE 937. 

80. Carrier v., Poulas, 87 Miss. 
595, 40 S 164. 

81. Adequate remedy at law see 
supra § 655 

82. Baxter v. Mattox, 106 Ga. 334, 
32 SEH 94; St. John v. "North Utica: 
157 Ill. A. 504; Brookfield First Bap- 
tist Soc. v. Dexter, 193 Mass. 187, 
79 NE 342. 

Objections to pleadings see infra § 
702 et seq. 

83. Kasper v. Dawson, 71 Conn. 
405, 42 A 73 (holding that a case in 
which an injunction has been granted 
will not be remanded for a modifica- 
tion of an alleged ambiguous order 
where no such change was requested 
below); St. John v. North Utica, 157 
Tll. A. 504 (objection to scope of the 


Iron 


injunction as compared with the 
prayer). 
84. Be he Trust sCoys App., 4 
Walk. (Pa.) 2 
[a] Bill oe sworn to.—Brookfield 
First Baptist Soc. v. Dexter, 193 
ae 187, 79 NE 342. See infra 
85. Shobe v. Luff, 66 Ill. A. 414. 
86. Pioneer Savy., etc., Co. v. Peck, 


20 Tex. Civ. A. 111,°49 SW 160 (the 
remedy being by motion in the lower 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


are 


§§ 699-701] 


granted ;*" that a motion to dissolve the injunction 
was heard at an improper time;®* or raise any 
other objection not going to a jurisdictional defect 
apparent on the record.’® But under a statute al- 
lowing appeals from interlocutory orders granting 
injunctions it has been held that an appellant is 
not required, before perfecting his appeal, to move 
for a dissolution of the injunction.°° And where, 
on a motion on affidavits to dissolve a temporary 
injunction, the court considered the whole case ‘as 
though the hearing was on the merits it was held 
that “the objection that a temporary injunction ean- 
not be dissolved on affidavits where the injury may 
be accomplished before the final hearing, and where 
plaintiff’s complaint entitles him to the relief, can 
be raised for the first time on appeal on exceptions 
to the decree.®1 

[§ 700] (d) Receivers. An objection to the 
validity of the appointment of a receiver, in a case 
in which the court had jurisdiction to make the 
appointment, cannot generally be urged for the first 
time on appeal;®? and the same is true of an ob- 
jection to the confirmance by a chancellor of the 
report of a receiver;°* to an objection that an order 
appointing a receiver improperly includes certain 
property ;°* and to an objection that a decree in 


court to dissolve the injunction be- 
fore final hearing). such ground); 

87. Oppermann v. Waterman, 94] Ga. 163, 
Wis. 5838, 69 NW 569 (holding that 
the objection could not be raised for 
the first time on appeal from an or- 
der denying a motion to dissolve the 
injunction). 

.88. Thompson 
eron Horse Breeders’, 
£14 Tih, sAy 131. 

89. Colo.—Kirby v. Union Pac. R. 
Co., 51 Colo. 509, 119 P 1042, AnnCas 
1913B 461 (holding that a defendant 
in a suit for an injunction, who did 
not urge at the trial that the court 
erred in issuing a temporary order 
without notice, nor move to dismiss 
the complaint on the ground that no 
emergency existed, could not raise 
the objection for ‘the first time on 93. 
writ of error to review a judgment|A.) 42 SW 70. 
making the temporary. injunction 94, 
permanent). 482, 

Kan.—Shawnee County v. State, 49 
Kan. 486, 31 P 149; Freeland v. Still- 5 
man, 49 Kan. tO ie 30 P 235 (objection 95. 
to regularity of steps taken in ob- 
taining a temporary injunction). 96. 

La.—Denegre v. Moran, 36 La. Ann. < 
423. + 

Mo.—Powell v. Canaday, 95 Mo. A. | 263, 21S 
713, 69 SW 686 (holding that the 98. 


pointed). 
Tll.—Kehm’ v. 

v. American Perch- 

etc., Assoc., 


42 SW 70 


Gold Min. Co., 
1076. 


APPEAL AND ERROR 


counsel and made no objection on 
Bliley v. Taylor, 
13 SE 283 (failure to ap- 
point a member of a partnership as 
a receiver thereof, where there was 
no request or prayer to have him ap-| 568; 


Mott, 86 Ill. 
[aff 187 Ill. 519, 58 NE 467] (ap- 
pointment without notice); 
v. Chicago Trust, ete., Bank, 40 Ill. 
A. 385 [rev on other grounds in 139 
Ill. 538, 29 NE 37, 17 LRA 345]. Ind. 

Tenn.—Rogers vy. Rogers, (Ch. A.) 


Utah.—Pitts  v. 


Va.—New York L. Ins. 
vis, 94 Va. 427, 26 SE 941. 
Rogers y. Rogers, 


Millikan vy. 
104 NE 855; Sult v. A. Hoch- 


arerren Oil Co., 63 W. Va. 317, 61 SEH 


Gorman y. Patrick Hirsch Co., 
(Mich.) 138 NW 1079. 
Cabaniss v. Reco Min. Co., 116 
Fed. 318, 54 CCA 190. 
passevrine v. Loeb, 113 Ala. 


City Item Co-op. Printing Co. 


[3'C.5.). 775 


proceedings by a receiver for a distribution of 
funds makes an allowance of claims not filed with 
the register.°* But it has been held that, where an 
appeal is from an interlocutory order appointing a 
receiver, the appellate court must consider the ques- 
tion of the equity of the bill on which the order is 
based, whether or not it was raised in the court be- 
low, and if the bill is found to be without equity, 
it has power to enter or direct a final decree of 
dismissal.°* And where the proceedings are in in- 
vitum, and an order appointing a receiver is invalid 
because of noncompliance with one of the manda- 
tory requirements of the statute, in order to entitle 
defendant to relief, it need not affirmatively ap- 
pear that his objection to the appointment was 
based on this particular ground.®? So, where it ap- 
pears on the face of the record that assets of the 
estate are not accounted for in what is presented as 
a final account of a receiver, the case will be re- 
manded, although there was a failure to complain 
of this omission in the opposition filed.®® 

[§ 701] (12) Pleadings—(a) Absence of Plead- 
ings.°° A party is generally precluded from ob- 
jecting for the first time on appeal to the absence 
of pleadings.t Thus it has been held that after 
judgment by confession no advantage can be taken 


] Peo., 86 Ill. A. 415; St. Louis, ete.,-R. 
86 | Co. v. Brown, 34 Ill. A. 552. 
Ind.—Citizens’ Bank vy. Bolen, 121 
Ind. 301, 23 NE 146; Warsaw v. Dun- 
lap, 112 Ind. 576, 11 NE 623, 14 NE 
Trentman v. Eldridge, 98 Ind. 
525; Johnson v. Briscoe, 92 Ind. 867; 
Hogg v. Link, 90 Ind. 346; Casad v. 
Holdridge, 50 Ind. 529; McCormick v. 
Hyatt, 33 Ind. 546; Knowlton vy. Mur- 
dock, 17 Ind. 487; Minnich v. Swing, 
36 cing sAw 11 Oa se NBmai le g 
T.—Guarantee Gold _ Bond, 
etc., Co. v. Edwards, 7 Ind. T. 297, 


104 SW 624. 
Iowa.— Warren v. Chandler, 98 


A, 549 


Russell 


New Mammoth 


23 Utah 623, 65 P|Iowa 237, 67 NW 242; Fairbairn v. 
Haislet, 90 Iowa 143, 57 NW _ 702; 
Co. v. Da-| Hervery v. Savory, 48 Iowa 313. 
Kan.—Chicago, etc., R. Co. v. Fra- 
(Tenn. Ch.| zier, 66 Kan. 422, 71 P 831; Bent v. 
Philbrick, 16 Kan, 190. 
McAlpin, 181 Ind. Ky.—Payne v. Lewis, 1 Bibb 164. 


*Minn.—Merchants’ Nat. 
Barlow, 79 Minn. 234, 83 NW 364. 
Mo,—Gray v. Worst, 129 Mo. 122, 
31 SW 585; Heath v. Goslin, 80 Mo. 
310, . 50 AmR 505; Frick v. Kansas 
City, 117 Mo. A. 488, 938 SW 351. 
Mont.—Van Vranken v. Granite 
County, 35 Mont. 427, 90 P 164; Rus- 
sell v. Hoyt, 4 Mont. 412, 2 P 25. 
Nebr.—Crilly v. Rulye, 87 Nebr. 


question whether an injunction was 
an appropriate remedy to maintain 
the integrity of real estate pending 
litigation concerning the title could 
not be raised for the first time on 
appeal). 

Mont.—World Package, etc., Co. v. 
Trades Assembly, 24 Mont. 348, 61 P 
990. 

[a] Where the scope of a prelim- 
inary injunction granted to restrain 
a nuisance is not objected to at the 
trial, defendant is not entitled to ob- 
ject. on appeal that it is too broad. 
Grantham v. Gibson, 41 Wash. 125, 
83 P 14, 111 AmSR 1003, 3 LRANS 
447. 

90. Henderson v. Flanagan, 75 Ill. 


. 283. 
91. Cudd v. Calvert, 54 8. C. 457, 


32 SE 503. 
S.—Hollins v. Brierfield 
Coal, etc., Co: 150), U.Se,3t1,et4 SCt 
127%," 370 ule. ed. 1113 (objection that 
ereditor at whose instance a receiver 
of a corporation is appointed was 
not a judgment creditor). 
Ga.—Kimbrough v. J. K. Orr Shoe 
Co., 98 Ga. 537, 25 SE 576 (objection 
to want of notice of application for 
appointment of receiver, where the 
parties were present in person or by 


v. Phoenix Furniture Concern, 108 La. 
258, 32 S 469. 

99. Failure to answer or reply; 
issues see supra § 623. 

Waiver of objections in general see 
Pleading [31 Cyc 733]. 

1. U. S—Argentine Min. Co. v. 
Terrible. Min... Co:, 122-0; S. 478, 7% 
SCt 1356, 30 L. ed. 1140. 

Ala.—Foster v. Smith, 104 Ala. 
248, 16 S 61; Windham y. Clarke, 16 
Ala. 659. 

Ark.—Young v. Gaut, 69 Ark. 114, 
61 SW 3872; Moore v. State, 51 Ark. 
130, 10 SW 22; Gibbs v. Dickson, 33 
Ark. 107. , 

Cal.—Kirsch v. Kirsch, 83 Cal. 633, 
23 P.1083. 

Colo.—Brahoney v. Denver, etc., R. 
Co., 14 Colo. 27, 23 P 172; Robinson 
Reduction Co. v. Johnson, 10 Colo. A. 
3550s baZaios 

Fla.—Herman vy. Williams, 36 Fla. 
136; 18 .Sesbtn St Johns, etc., Ra Co. 
v. Ransom, 33 Fla. 406, 14 S 892; 
St. Johns, ete., R. Co. v. Shalley, 33 
Fla. 397, 14 S 890; Livingston v. 
Anderson, 380 Fla. 117, S 270 
(in all four cases absence of simili- 


ot 
Till.—Illinois Life Assoc. v. Wells, 
200 Ill. 445, 65 NE 1072; Greser v. 


367, 127 NW 251. 

N. M.—Waldez v. Archuleta, 3 N. 
MM: 195, 5 PP) 32%: 

N. Y.—Muldoon v. Blackwell, 84 
N. Y. 646; Jordan v. National Shoe, 
etc., Bank, 74 N. Y. 467, 30 AmR 319; 
Laliman v. Hovey, 92 Hun 419, 36 
NYS 662. 

N. C.—McLean vy. Breece, 113 N. C. 
390, 18 SE 694 (total want of plead- 
ings). 

Oh.—Woodward y. Sloane, 27 Oh. 
St. 592; Hallam yv. Jacks, 11 Oh. St. 
692 (where on appeal from a justice 
of the peace the parties went to trial 
before a jury without any pleadings, 
and the supreme court refused to dis- 
turb the verdict); udson vy. Voigt, 
ee Obs .CirwCts soles 9 Oh. Cir noc: 

Or.—Minard v. McBee, 29 Or. 225, 


40 P 491 
E ayden, 4 Pa. 138; 
Bethlehem Brownstone Co.’s Case, 4 
Walk. 114. 

Va.—Norfolk, ete., R. Co. v. Pot- 
ter, 110 Va. 427, 66 SE 34; Pickett v. 
Claiborne, 4 Call (8 Va.) 99. 

Wis.—Killman vy. Gregory, 91 Wis. 
478, 65 NW 53. 

And see other cases in following 
notes, 


116. [80.J.] 


on appeal because of the want of a declaration,? 
and that, when one of several plaintiffs has come 
into a case after issue joined, the objection that he 
tenders no pleading must be made in the trial 
So, where the parties proceed to trial and 
judgment in the court below without objection to 
the state of the pleadings, it has been held that it 
cannot be objected for the first time on appeal that 
there was no formal declaration or complaint,‘ no 
answer or plea,> no answer to a cross complaint or 
or demurrer to an in- 
tervening petition,’ no answer to an amended com- 


court.® 


cross petition,® no answ 
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[§ 702] 


plaint or petition, the original answer having been | 


Adherence to theory pursued be- 
low as to the issues presented see 
supra § 623. 

[a] The want of a declaration in 
@ writ cannot first be taken advan- 
tage of on appeal after a trial on the 
merits in the inferior court. Lane vy. 
Roberts, 3 Gray (Mass.) 514. 

2. Payne v. Lewis, 1 Bibb (Ky.) 


164; Pickett v. Claiborne, 4 Call (8 
Va.) 99: 
3. Lallman y. Hovey, 92 Hun 419, 


386 NYS 662. 

4. Andre v. Frybarger, 70 Ind. 280 
(holding that, where a _ substituted 
complaint was filed and withdrawn 
upon a demurrer to it, and a reply 
filed to the answer to the original 
complaint, and the cause proceeded 
to trial, defendant had waived the 
right to take advantage of there be- 
ing no complaint left on record); 
Davis v. Golston, 53 N. C. 28; Glenn 
v. Copeland, 2 Watts & S. (Pa.) 261. 

5. Ala.—Tennessee Coal, etc., Co. 
v. Hayes, 97 Ala. 201, 12 S 98; Ban- 
croft v. Stanton, 7 Ala. 351; Bethea 
v. McCall, 3 Ala. 449; Lucas v. Hitch- 
cock, 2 Ala. 287; Wade v. Killough, 3 
Stew. & P. 431; Castleberry v. Pearce, 
2 Stew. & P. 141; Browning v. Fies, 
4 Ala. A. 580, 58 S 931. 

Ark.—Desha v. Robinson, 17 Ark. 
228. 

Conn.—New England Merchandise 
Co. v. Miner, 76 Conn. 674, 58 A 4. 

Ill. Wilmerton vy. Sample, 42 Ill. 
A. 254. 

Ind.—Warsaw v. Dunlap, 112 Ind. 
576, 11 NE 623, 14 NE 568; Felger v. 
Btzell, 75 Ind. 417; Stingley v. Lafay- 
ette Second Nat. *Bank, 42 Ind. 580. 

Mo.—McClurg v. Hurst, 37 Mo. 144; 
St. Louis Union Trust ‘Co. v. Mer- 
ritt, 158 Mo. A. 648, 139 SW_ 824; 
State Bank v. Citizens’ Nat. Bank, 
114 Mo. A. 663, 90 SW 123. 

Nebr.—Schuster vy. Carson, 28 
Nebr. 612, 44 NW 734; Western 
Horse, ete, Ins. Co. v. Timm, 23 
Nebr. 526, 37 NW 308. 

Pa.—Bethlehem Brownstone Co.’s 
Case, 4 Walk. 114 (holding that, 
where the demurrer of several de- 
fendants was overruled and they 
were ordered to answer, and the case 
was referred to a master who re- 
ported a decree, a defendant who 
failed to answer could not complain 
that the case was not at issue, since 
a pro confesso decree might have 
been entered against him). 

Ss. D—H. C. Behrens Lumber Co. 
v. Lager, 26 S. D. 160, 128 NW 698, 
AnnCas1913A 1128. 

6. Kern Valley Bank vy. Koehn, 19 
Cal. A. 247, 125 P 358; Hoge vy. Link, 
90 Ind. 346; Lewis v. Bortsfield, 75 
Ind. 390; Casad v. Holdridge, 50 Ind. 
529; Hervey v. Savery, 48 Iowa 313. 

Adherence to theory pursued be- 
low see supra § 623. 

7. Guarantee Gold Bond, etc., Co. 
v. Edwards, 7 Ind. T. 297, 104 Sw 
624. 

Adherence to theory pursued be- 
low see supra § 624. 

8. McFadden v. Fritz, 110 Ind. 1, 
10 NE 120; Culbertson v. Salinger, 
111 Iowa 447, 82 NW 925; Wire v. 
Foster, 62 Iowa 114, 17 NW 174; 
Weber v. Rothschild, 15 Or. 385, 15 
P 650, 3 AmSR 162. See also supra 
§ 623. 


[a] Plaintiff cannot first object 
on appeal that no answer was filed 
to a substituted complaint, where 
the parties went to trial without 
such answer, and tried the issues 
raised by the evidence, and plaintiff 
did not object, in his motion for new 
trial, to the failure to file an answer. 
Gray v. Blackwood, 112 Ark. 332, 165 
SW 958. 

9. U. S.—Troxell v. Delaware, 
ete: "R. Co., 227 UU. Sie 434, 330SCt 274) 
57 L. ed. 586 [rev 200 Fed. 44, 118 
CCA 272] (holding that the objection 
that plaintiff had failed to file repli- 
cation after a plea of res judicata 
was held to be a correct plea cannot 
first be urged in the federal supreme 
court, where such plea was consid- 
ered and decided by both courts be- 
low); J. S. Keator Lumber Co. vy. 
Thompson, 144 U. S. 434, 12 SCt 669, 
386 L. ed. 495; Argentine Min. Co. v. 
Terrible Min. Co; 22 Uae Ss Sey 
SCt 1356, 30 L. ed. 1140; Clements v. 
Nicholson, 6 Wall. 299, 18 L. ed. 786. 

Ala.—North Alabama Home Pro- 
ee v. Caldwell, 85 Ala. 607, 5 S 


Ark.—Hardie y. Bissell, 80 Ark. 
74, 94 SW 611; Young vy. Gaut, 69 
Ark. 114,) 61° SW 372%) Winters: v. 
Fain, 47 Ark. 493, 1 SW 711; Gibbs 
v. Dickson, 33 Ark. 107. 

Colo.—Robinson Reduction Co. v. 
Johnson, 10 Colo. A. 135, 50 P 215. 

Conn.—Curtiss v. Hazen, 56 Conn. 
146, 14 A 771. 

Ill.—TIllinois Life Assoc. v. Wells, 
200 Ill. 445, 65 NH 1072; Illinois Life 
Assoc. v. Wells,:102 Ill. A. 544 [aff 
200 Ill. 445, 65 NE 1072]; Greser v. 
Peo., 36 Ill. A. 415; St. Louis, etc., R. 
Co. Vv. Brown, 34 Tl. A. 552. 

Ind. —Breidert v. Krueger, 92 id? 
142; Carriger v., Sicks, 73 Ind. .76; 
Waugh v. Waugh, 47 Ind. 580; Min- 
te v. Swing, 36 Ind. A, 119, 73 NE 
(ale 

Iowa. Warren v. Chandler, 98 
Iowa 237, 67- NW 242; Medland v. 
Walker, 96 Iowa 175, 64 NW _ 1797; 
Burnett v. Loughridge, 87 Iowa 324, 
54 NW 238; Hervey v. Savery, 48 
Iowa 313. 

Kan.—Keizer v. Remington Paper 
Go; (4. Kans 30530 P 250 1@hicazo, 
etce., RK. Co: v. Brazier, 66 Kany 422, 
71 P 831; Bashor v. Nordyke, etce., 
Co., 25 Kan. 222; Bent v. Philbrick, 
ee 190; Wilson y. Fuller, 9 Kan. 
07 


y.—Louisville, etc., R. Co. v. Bell, 

108 ‘Sw 335, 32 Kyl 1312. 

Ma. > Gastlebers v. Wheeler, 68 Md. 
266, 12 A 3 

Minn. —Lyford v. Martin, 79 Minn. 
243, 82 NW 479; Merchants Nat. Bank 
v. Barlow, 79 Minn. 234, 82 NW 364. 

Miss.—Binns v. Stokes, 27 Miss. 

9 


Mo.—North St. Louis Bldg, etce., 
Assoc. v. Obert, 169 Mo. 507, 69 SW 
1044; Gray v. Worst, 129 Mo. 122, 
31 SW 585; Thompson y. Wooldridge, 
102 Mo. 505, 15 SW 76; Heath v. Gos- 
lin, 80 Mo. 310, 50 AmR 505; Barker 
v. Jefferson, 155 Mo. A. 390, "137 SW 
10; McCormick v. Clopton, 150 Mo. 
A 129) S130 RSiWe © 122% SDeBunireays 
Thompson, 134 Mo. A. 21, 114 SW 
557; Frick v. Kansas City, 117 Mo. A. 
488, .98 SW 3851;5) Childers v. Rogc: 
Stone Milling Co., 99 Mo. A. 264, 72 


[$§ 701-702 


treated as such,® or no replication or reply to a 
plea or answer setting up new matter or a set-off 
or counterclaim.? 
first time on appeal that a counterclaim or set-off 
was not pleaded or filed.!° 

(b) Signature, Verification, Filing, and 
Service—aa. Signature. 
pleading is not signed or subseribed by the party 
or his attorney as required by statute or rule of 
practice is one which may be cured if made in the 
lower court, and it cannot be made for the first 
time on appeal.” 


Nor ean plaintiff object for the 


The objection that a 


And the specific objection must 


SW 1077; Howe v. Pacific Mut. L. 
Ins. Co., 75 Mo. A. 63; Miller v. Har- 
per, 63 Mo. A. 293; Hall v. St. Joseph 
Water Co., 48 Mo. A. 356. 
Mont.—Van Vranken vy, Granite 
County, 35 Mont. 427, 90 P 164; Beck 
v. Beck, 6 Mont. 285, 12 P 646; Rus- 
sell v. Hoyt, 4, Mont. 412, 2 P 25, 
Nebr.—Meek Co. v. Rohlff, 91 Nebr. 
298, 1835 NW 1021; Gruenther v. Mon- 
roe Bank, 90 Nebr. 280, 133 NW 402; 
Crilly v. Ruyle, 87 Nebr. 367, 127 NW 
251; Palmer v. Mizner, 70 Nebr. 200; 
97 NW 334 [den reh 2 Nebr. (Unoff.) 
903, 98 NW 1121]; Minzer v. Wil- 
liam Mercantile Co., 59 Nebr. 410, 81 


NW 307; Missouri Pac. R. Co. vy. 
Palmer, 55 Nebr. 559, 76 NW 169; 
Loan, ete., Sav. Bank v. Stoddard, 2 


Nebr. (Unoff.) 486, 89 NW 301; San- 
ely v. Crapenhoft, "1 Nebr. (Unoff. ) 8, 
95 NW. 352. 

N. M.—Herlow v. Orman, 3 N. M. 
Ailey 6 ue 93 be 

N. Y.—Muldoon y. Blackwell, 84 
N. Y. 646; Jordan v. National Shoe, 
etc., Bank, 74 N. Y. 467, 30 AmR 
319: Clinchy v. Apgar, 16 Misc. 374, 
38 NYS 79; Lush vy. Adams, 10 NYCiv 
Proc 60. 

Oh.—Woodward v. Sloan, 27 Oh. St. 
592; Hudson v. Voigt, 15 Oh. Cir. Ct. 
391, 9 Ohv Cir, Deer 35: 

Or.—Minard v. McBee, 29 Or. 225, 
44 P 491. 

Pa.—Clement .v. Hayden, 4 Pa. 
138; Glenn v. Copeland, 2 Watts & 
S. 261; Thompson v. Cross, 16 Serg. 
& R. 350. 

S. C.—Floyd v. Floyd, 46 S. C. 184, 
24 SE 100. 

Tex.—Heflin v. Burns, 70 Tex. 347, 
8 SW 48. 

Vt.—Dietrich v. Hutchinson, 81 Vt. 
160, 69 A 661. 

Wash.—Hoftman v. Spokane Job- 
ee Assoc., 54 Wash. 179, 102 P 

W. Va.—Bierne v. Ray, 37 W. Va. 
571, 16 SE 804. 

Wis.—Killman v. Gregory, 91 Wis. 
478, 65 NW 53; Vaughan v. Howe, 20 
Wis. 497. 

Contra Livingston v. L’Engle, 22 
Fla. 427; Asia v. Hiser, 22 Fla. 378.’ 

Adherence to theory pursued be- 
low see supra § 623. 

[a] Want of reply to amended an- 
swer.—(1) Where, after the issues 
are made up, an amended answer is 
filed containing allegations not de- 
nied by the reply, and the cause is 
tried on the theory that the reply is 
a reply to the amended answer, it 


will be so considered on appeal. 
Palmer v. Mizner, 70 Nebr. 200, 97 
NW 334 [den reh 2 Nebr. (Unoff.) 


9035 Ise NIWe Leia (2) Where the 
cause is submitted on the pleadings. 
Western Horse, ete., Ins. Co. v. Timm, 
23 Nebr. 526, 37 NW 308. 

LOw Huse av, MUR Sys cca eos 
32 SCt 119, 56 L. ed. 285; Norfolk, 
ete., RR. Co. v. Potter, 110 Va. 427, 
66 SE 34. 

il. Waiver of objections in gen- 
eral see Pleading [31 Cyc 732]. 

12. Ala.—Deforest v. Elkins, 2 
Ala. 50. 

Ark.—Simpson, ete., Furniture Co. 
v. Moore, 94 Ark. 347, 126 SW 1074; 
Payne v. Flournoy, 29 Ark. 500. 

Tll.—Turner v. Jenkins, 79 Ill. 
228; Williams v. Butler, 35 ‘Ill. 544, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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have been pointed out in the court below."* 

The same rule ap- 
plies to the objection that a pleading was not veri- 
fied or that the verification was defective or insuffi- 
Therefore objection cannot be raised for 
the first time on appeal for want of or defect in the 
verification of a bill, petition, or complaint,!® unless, 
under a statute, proper verification is essential to 
jurisdiction,'? or of a plea or answer,'* replication 
or reply,!® or an amended or supplemental plead- 
The rule applies‘to objections for defects in 


[§ 703] bb. Verification.1* 


cient.1® 


ing.”° 


Ind.—Louisville, ete, R. Co. v. 
Peck, 99 Ind. 68; Toledo Agricultural 
Works v. Work, 70 Ind. 253; Fank- 
boner v. Fankboner, 20 Ind. 62. 

Ind. T.—Mann y. Carson, 5 Ind. T. 
115, 82 SW 692. 

lowa.—Moore vy. Graves, 97 Iowa 4, 
65 NW 1008; Moses y. Risdon, 46 
Iowa 251; Guest v. Byington, 14 lowa 


30. 
11 Miss. 


Miss.—Yeizer v. Burke, 
Nebr.—Fritz v. Barnes, 6 Nebr. 435. 


439. 


N. Y.—Ehle v. Haller, 19 N. Y. 
Super. 661. 
Z Oh.—Conn vy. Rhodes, 26 Oh. St. 
44, 


Or.—State v. Chadwick, 10 Or. 423. 


W. Va.—Jones v. Shufflin, 45 W. 
Va. 729, 31 SE 975, 72 AmSR. 848. 
13.. Wortham v. Sinclair, 98 Ga. 


173, 25 SE 414; Cheatham v. Pearce, 
89 Tenn. 668, 15 SW 1080. 

Changing or adding grounds of ob- 
jection see infra § 800. 

14. Waiver of objections in gen- 
eral see Pleading [31 Cyc 732]. 


15. Ark.—Payne v. Flournoy, 29 
Ark. 500. 
Cal.—San Francisco v. Itsell, 80 


22nm 45. MeCullougcn™ .¥. 
298; Kuhland v. Sedg- 
wick, 17 Cal. -1238; Greenfield iv. The 
Gunnell, 6 Cal. 67. 

Ijl.— Eberhart v. Foster, 165 Ill. A. 
175 (affidavit filed with statement of 
claim). 

Ind.—Lange v. Dammier, i119 Ind. 
567, 21 NE 749; Pudney v. Burkhart, 
62. Ind) 179. 

Ind. T.—Pace v. J. S. Merrill Drug 
Go., 2 Ind; T.-218, 48 Sw 1061 (by 
statute). 

Iowa.—Garrett. v. Polk County, 78 
Iowa 108, 42 NW 618; Brigham v. 
White, 44 lowa 677; Hughes v. Feet- 
er, 18 Iowa 142. 

Kan.—Boston di) & =T. Co. v. Or- 
gan, 53 ss 386, 36 P 733; Bronson 
Vv. Ashlock, 2 2 Kan. A. 255, 41 P 1068. 

Ky.—Butler v. Church of Immac- 
ulate Conception, 14 Bush 540; Sad- 
dler v. Glover, 1 B. Mon. 53; Crozier 
v. Cromie, 14 KyL 858. 

Mo.—Beck, etc., Lith. Co. v. Obert, 
54 Mo. A. 240. 

Mont.—Power v. Gum, 6 Mont. 5, 
ORR) 5d: 

N. Y.—Schwarz v. Oppold, 7 Daly 
TO ate WAV NY S01. 

Or.—State v. Chadwick, 10 Or. 423. 

Pa.—Casporus v. Jones, 7 Pa. 120. 

Tex.—Adcock v. Creighton, 27 Tex. 
Civ. A. 243, 65 SW 42. 

W. Va.—Arnold v. Slaughter, 36 
W. Va. 589, 15 SH 250 


Cally 57, 
Clark, 41 Cal. 


Wis.—Kirby  v. Corning, 54 Wis. 
599, 12 NW 69. 
16. Cal.—Peo. v. Reis, 76 Cal. 


269, 18 P 3809; Kuhland v. Sedgwick, 
Calta 2.3 

Colo.—Nichols v. Jones, 14 Colo. 
61, 23 P 89; Ballinger vy. Lepore, 10 
Golo WAR GH., ron Pe 34:35 

Tll.—McCullough v. McCullough, 
238 Ill. 50, 87 NE 69 (petition for 
partition not yerified as required by 


statute); Center v. Gibney, 71 Ill. 
557. 

Ind. 
179; Sutherland v. Hankins, 56 Ind. 
343. 

Iowa.—Herkimer v. Keeler, 109 
Iowa 680, 81 NW 178; Garrett v. 


Polk County, 78 Iowa 108, 42 NW 618; 
Smith vy. Powell, 55 Iowa 215, 7 NW 
602; Hughes v. Feeter, 18 Iowa 142, 
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the jurat.?* 


sued on.?? 
[§ 704] 


Kan.—Monroe v. Lawrence, 44 Kan. 
607, 24 P 1113, 10 LRA 520. 

Ky.—Butler vy. Church of Immacu- 
late Conception, 14 Bush 540. 

Mass.—Brookfield First Baptist 
Soc. v. Dexter, 193 Mass. 187, 79 NE 
3842 (bill for injunction); Davis v. 
ATCENENey. 1505 Mass, ©4541, 23) NED 

Mich.—French v. Cardoni, 119 
Mich. 402, 78 NW 326; Holcomb v. 
Holcomb, 100 Mich. 421, 59 NW 170. 
eae SE v. Parker, 17 Minn. 

Mo.—Dean v. Trax, 67 Mo. A. 517; 
Smith v. Ponath, 17 Mo. A. 262. 

Mont.—Pryor v. Walkerville, 31 
Mont. 618, 79 P 240; State v. McCaf- 
fery, 16 Mont. 33, 40 P 63; Power v. 
Gums Ge Monties. 9) ibis. Colliery, 
Ervin, 3 Mont. 142. 

N. ¥.—Matter of Mahoney, 88 App. 
Div. 140, 84 NYS 329. 

S. C.—Meinhard v. Strickland, 29 
S.C. 491, 7 SH 8338" 

Tenn.—Keith v. Raglan, 1 Coldw. 
(41 Tenn.) 474. 

Tex.—Bean v. Mathieu, 33 Tex. 591. 

Wash.—Smith v. Newell, 32 Wash. 
369m Go. Ee sous 


Wis.—Orton vy. Scofield, 61 Wis. 
382, 21 NW 261. 
[a] Verification on information 


and belief.—Sufficiency of the verifi- 
cation of a complaint made on infor- 
mation and belief cannot be raised 
for the first time on appeal. Monroe 
v. Lawrence, 44 Kan. 607, 24 P 1113, 
10 LRA 520; State v. McCaffery, 16 
Mont. 33, 40 P 63. 

{[b] Sworn to before wrong offi- 
cer.—An objection on this ground 
cannot be raised for the first time 
on appeal. Davis v. McHEnaney, 150 


Mass. 451, 23 NE 221. 
17. De Armond v. De Armond, 92 
Tenn. 40, 20 SW 422 (affidavit to bill 


in divorce suit not conforming to re- 
quirements of statute). 

18. Ark—Phenix Cement ‘Side- 
walk Co. v. Russellville Water, etc., 
Co., 101 Ark. 22, 140 SW 996. 

Cal. —Chalmers v. Sheehy, 132 Cal. 
459, 64 P 709, 84 AmSR 62. 

Iil.—Illinois Cent. R. Co. v. Noyes, 
252 Ill. 178; 96 NE 830; Yuckman ‘v. 
Considine, 175 Ill. A. 613; Pine Tree 
Lumber Co. y. Central Stock, etce., 
Exch., 140 Ill. A. 462 [aff 238 Ill. 449, 
87 NE 539]. 

Ind.—Toledo Agricultural Works 
Ve Wer 70 Ind., 253. 

Ind. T.—Pace v. J. S. Merrill Drug 
Co., 2 Ind. T. 218, 48 SW 1061. 

PP iia aon ae v. Risdon, 46 Iowa 

Ky.—Saddler v. Glover, 1 B. Mon. 
53; Crozier v. Cromie, 14 KyL 858. 

Md.—Traber v. Traber, 50 Md. 1. 

Mass.—Butler vy. Butler, 162 Mass. 
524, 39 NH 182. 

Mich.—Cassopolis First Nat. Bank 
v. Carter, 1388 Mich. 421, 101 NW 585; 
Tackaberry v. Tackaberry, 101 Mich. 


102, 59 NW 400. 

Miss.—Yeizer v.. Burke, 11. Miss. 
439. 

Mo.—North St. Louis Bldg., etc., 
Assoc. v. Obert, 169 Mo. 507, 69 S 
1044; Kelly v. Thuey, 143 Mo. 422, 


45 SW 300; Smith v. Smith, 20 Mo. 
166; Wilcox v. Sovereign Camp W. 
W., 76 Mo. A. Oy 

Nev.—Phenix v. Bijelich, 30 Nev. 
257, 96 P35 i. 

N. Y.—Katz v. Kuhn, 9 Daly 166; 
Sane v. Oppold, 7 Daly 121 Laft 


cc. Filing and Service.?* 
that a pleading was not filed in time, or that it was 
not formally or properly filed, cannot be raised on 
appeal, where no motion was made to strike it from 
the files, nor objection of any other kind made in 
the court below;** and no objection other than that 


[Crt] 77 


And it cannot be objected for the first 
time on appeal that defendant failed to make or 
file an affidavit, 
court, denying the execution of the note or contract 


as required by statute or rule of 


The objection 


74 N. Y. 307]; Dyett v. North Amer- 
lean Coal Co., 20 scl 570, 32 AmD 

Tenn.—Cheatham v. Pearce, 89 
Tenn, 668, 15 SW 1080; Wilson v. 
Hifler, 7 Coldw. (47 Tenn.) 31; Gal- 
breath v. Knoxville, (Ch. A.) 59 SW 
178; Allison v. Tennessee Coal, etc., 
Co. (Ch. A.) 46 SW 348. 

Tex.—Williams v. Bailes, 9 Tex. 
61; Nelson v. San Antonio Tract. Co., 
(Civ. A.) 142 SW 146; Dyer v. Wins- 
ton, 33 Tex. Civ. A. 412, "7%. SW 227 
(affidavit to plea denying agency 
made by defendant’s attorney); Ad- 
cock v. Creighton, 27 Tex. Civ. <A. 
243, 65 SW 42. 

W. Va.—Arnold v. Slaughter, 36 W. 
Va. 589, 15 SE 250; Burlew v. Quar- 
rier, 16 W. Va. 108. 

[a] Answer in injunction as evi- 
dence.—The objection that the an- 
swer in injunction should not have 
been treated as evidence for want of 
due verification cannot be raised for 
the first time°on appeal. Jacoby v. 
Vadis, 115 Ga. 272, 41 SE 611. 

Bishop v. McHenry, 4 Kan. A. 
525° “44 P 1016. 

20. Butler v. Butler, 162 Mass.. 
524, 39 NE 182; Giovanetti v. Schab, 
41 Mont. 297, 109 P 141 (holding that 
an objection to a trial amendment to 
the answer on appeal from a jus- 
tice’s judgment that the amended 
matter was not verified, not made un- 
til after the order allowing the 
amendment had been entered, was 
too late); Buffalo v. Scranton, 20 
Wend. CN. Y.) 676; Sie v. Scofield, 
61 Mites 382, 21 NW 2 
ot Tll.— Center v. abhor: 71 cape 
557. 

Mich.—Holcomb v. Holcomb, 100 
Mich. 421, 59 NW 170. 

Mo.—Dean v. Trax, 67 Mo. A. 517 
(holding that objection cannot be 
made for the first time on appeal be- 
cause the clerk omitted his seal from 
the verification of a complaint in un- 
lawful detainer). 

N. Y.—Matter of Mahoney, 88 App. 
Div. 140, 84 NYS 329. 


no nex Bean v. Mathieu, 33 Tex. 
22. U. S.—Detroit v. Grummond, 
121 Fed. 963, 58 CCA 301. ' 
pyre ogee v. Cromie, 14 KylL 
858. 
Mich.—Cassopolis First Nat. Bank 
v. Carter, 138 Mich. 421, 101 NW 


585. 

Mo.—Wilcox v. Sovereign Camp W.. 
W., 76 Mo. A. 573. 

Tenn.—Allison v. Tennessee Coal, 
etc., R. Co., (Ch. A.) 46 SW 348. 

23. Waiver of objections in gen- 
eral see Pleading [31 Cyc 596]. 

24, J. S—Clements v. Nicholson, 
6GUWall. 299% 1st ts eda 786; ‘ 

Ala.—Rudulph v. Wagner, 86 Ala.; 
698 (objection that plea of tender 
was not duly filed where plaintiff 
joined issue thereon without ques-~ 
tioning its sufficiency); McCutchen 
v. McCutchen, 8 Port. 151 (objection 
to time of filing plea in abatement). 

Ark.—Chandler v. Lazarus, 55 Ark. 
312, 18 SW 181 (demurrer filed after 
jury were impaneled). 

Colo.—Florence, etc., R. Co. v. Jen- 
sen, 48 Colo. 28, 108 P 974 (objection 
to time of filing replication). 

Ill.—Donoghue v. Gardner, 24 Ill. 
565 (objection to filing of plea, issue 
having been taken thereon). 

Ind.—Hawkins y. Heinzman, 126 
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made in the court below will be noticed.?® 
as a rule, can objection be made for the first time 
in the appellate court to a failure to serve a plead- 
ing, or to defects in the service thereof, with re- 
spect either to time or mode of service.?°® 

(c) Sufficiency and Form of Pleadings?7 
The general rule is that objec- 


[§ 705] 
—aa. In General. 


Ind. 551, 25 NE 708 (irregularity in 
filing supplemental complaint). 

Iowa.—Winkleman v. Winkleman, 
79 Iowa 319, 44.NW 556; Brantz v. 
Marcus, 73 lowa 64, 35 NW 115 (ob- 
jection that amendment was not ac- 
tually filed). 

Ky.—Harrison v. Lebanon Water- 
works, 91 Ky. 255,15 SW 522, 12 KyL 
$22, 34 AmSR 180; Bradley v. Steele, 
Hard. 559 (objection that declaration 
was filed before the return day of 
the writ). 

La.—Copeland v. Mickie, 17 La. 
286 (objection that clerk had not in- 
dorsed the answer as filed). 

Mass.—Horne v. Meakin, 115 Mass. 
326 (amendment not filed until after 
verdict). 

Miss.—Geizer v. Burke, 11 Miss. 
439 (time of filing answer after de- 
murrer overruled). 

Mo.—Hamlin v. Carruthers, 19 Mo. 
A. 567 (objection to time of filing 
amended petition). 

Nebr.—Meek Co. v. Rohlff, 91 Nebr. 
298, 1385 NW 1021 (objection that re- 
ply was not filed until completion of 
the trial). . 

N. J.—Camden F. Ins. Co. v. Reed, 
(Ch.) 38 A 667 (answer not filed in 
time). 

. Y.—Hinrichs v. Interurban St. 
R. Co., 48 Misc. 654, 88 NYS 193 (ob- 
jection to filing of verified answer in 
the municipal court of New York 
city after an adjournment had been 
had) =e Orvis ov." Curtiss, 12." Misc: 
434, 33 NYS 589 [rev on other 
grounds Lov Noy. 65%= b2) NN 690; 
68 AmSR 810] (objection that a de- 
fense was not pleaded on the return 
day). 

Oh.—Seymour v. Pittsburgh, etc., 
R. Co., 44 Oh. St. 12, 4 NE 236 (ob- 
jection that a demurrer pleading the 
statutes of limitation was filed to a 
petition after the rule day for filing 
the same). 

Or.—Osgood v. Osgood, 35 Or. 1, 
56 P 1017 (supplemental pleading 
filed without leave of court). 

R. I.—Eaton v: Case, 17 R. I. 429, 
22 A 943 (amendment not filed until 
after verdict). 

Tex.—Williams v. Verne, 68 Tex. 
414, 4 SW 548 (complaint filed on a 
legal holiday, contrary to statute, de- 
fendant having put in a general de- 
murrer and a general denial); Leahy 
v. Ortiz, 38 Tex. Civ. A. 314, 85 SW 
§24 (time of filing plea of privilege); 
Hayden v. Kirby, 31 Tex. Civ. A. 441, 
72 Sw 198 (plea in abatement not 
filed in due order). 

Va.—Dickinson v. Dickinson, 25 
Gratt. (66 Va.) 321 (time of filing 
answer). , 

Wis.—Kirby v. Corning, 54 Wis. 
599, 12 NW 69 (objection that an an- 
swer was filed out of time); Kretser 
v. Carey, 52 Wis. 374, N 161 
(amendment to complaint made or- 
ally, and not formally filed but taken 
down by the reporter, treated at the 
+rial as made, and incorporated into 
the record on appeal by bill of ex- 
ceptions). . 

See also Pleading [31 Cyc 726]. | 

fa] Bill of review; notice.—Fail- 
ure to give notice of an application 
to file a bill of review, while it may 
be ground for demurrer, is not avail- 
able if made for the first time on 


appeal. Mitchell v. Hardie, 84 Ala. 
349, 4 S 182. 
25. King v. Hyatt, 51 Kan. 504, 32 


P 1105, 37 AmSR 304 (holding that 
if plaintiff was permitted to file a 
supplemental petition without notice, 
and defendant objected on other 
ground than want of notice, and 
proceeded with the trial, he could not 
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Nor, 


afterward complain of want of no- 
tice). See infra § 800. 

26. Cal.—Erkins v. Ayer, 58 Cal. 
310° (want of service of answer in na- 
ture of cross complaint); Musselman 
v. Musselman, 3 Cal. A. 30, 84 P 217 
(service of amendment). 

Iowa.—McKee vy. Murphy, 138 Iowa 
322, 113 NW 499. 

Mich.—McGowan v. Lamb, 66 Mich. 

615, 33 NW 881 (want of service of 
a. of account and affidavit of set- 
off). 
N. Y.—Lesser v. Gilbert Mfg. Co., 
72 App. Div. 147, 75 NYS 486 (objec- 
tion that a proposed amendment to 
an answer was not served with the 
moving papers); Rogers v. Rock- 
wood, 13 NYS 939, 20 NYCivProc 212 
(defective service of complaint). 

Tex.—Carter v. Eames, 44 Tex. 544 
(want of service of copy of amend- 
ment). 

Can.—Westmount vy. Hicks, 8 Dom 
LR 488 (failure to serve amended 
declaration). 

See also Pleading [31 Cyc 726]. 

27. Waiver of objections in gen- 
eral see Pleading [31 Cyc 717 et seq]. 
Sere of party see supra § 


28. U. S—Campbell v. U. S., 224 
Ur tS799; 1327 SCt 398) SG rs edu.6s4e 
U._S. v._ Freel, 186 U. S. 309, 22 SC&t 
875, 46 L. ed. 1177; Ankeny v. Clark, 
IGS Se 345.5 TS BSCUGIignon slueneds 
475; Talcott v. Friend, 179 Fed. 676, 
103 CCA 80, 48 LRANS 649; U.S. v. 
Lee Yen Tai, 113 Fed. 465, 51 CCA 
299; McMaster v. New York L. Ins. 
Co:, 99) Fed.” 856, 40 'CCAy 119 [rev, 
on other grounds 183 U. S. 25, 22 SCt 
10, 46 L. ed. 64]; Brazoria County v. 
Youngstown Bridge Co., 80 Fed. 10, 
25 CCA 306. 

Ala.—Central of Georgia R. Co.. v. 
Williams, 163 Ala. 119, 50 S 328; Hl- 
lis v. Crawson, 147 Ala. 294, 41 S 
942; Equitable Mfg. Co. vy. Martin, 
145 Ala. 667, 39 S 769; Beatty v. 
Brown, 85 Ala. 209, 4 S 609; Watson 
v. Knight, 44 Ala. 352; Stewart v. 
Goode, 29 Ala. 476; Deforest v. El- 
kins, 2 Ala. 50. 

Ariz.—Miller v. Green, 3 Ariz. 205, 
73 P 399; Dalton v. Rentaria, 2 Ariz. 


oOo. eesue 

Ark.—Townsend v. Penrose, 84 
Ark. 316, 105 SW 588; Daniels v. 
Brodie, 54 Ark. 216, 15 SW 467, 11 
LRA 81; Cohn v. Hager, 30 Ark. 25. 

Cal.—Churchill v. Woodworth, 148 
Cal. 669, 84 P 155, 113 AmSR 324; 
Riverside Heights Water Co. v. Riv- 
erside.. Trust.Co., 148 Cal. 457, 83°P 
1003;. Parke, etc., Co. v. Inter Nos 
Oil, ete. <Co.) VA Cally 49 0S Oe mb ass 
McDougald v. Hulet, 132 Cal. 154, 64 
P 278; Stockton Combined Harvester, 


etc., Works v. Glen Falls Ins. Co., 
12d), Cal l67, (5c 296568 Wee. va evr 
Py glo Calan so4, sols be b49e oor 


White v. San Rafael, etc., R. Co., 50 
Cal. 417; Kuhland v. Sedgwick, 17 
Calwudz3 iSutter- vy. ‘Cox, m6e1Cale 41 
Bartnett Gy. ‘ull, 219) -Cale Ay 91 24 
P 885; Madary v. Smartt, 1 Cal. A. 
498, 82 P 561. 

Colo.—Reno v. Reno, ete, Ditch 
Co, 51 Colo! 1588,7 119" P* 473) sPrice: vy. 
Immel, 48 Colo. 163, 109 P 941; 
Grimes v. Greenblatt, 47 Colo. 495. 
107 P 1111, 19 AnnCas 608; McIntire 
v. Schiffer, 31 Colo. 246, 72 P 1056; 
Colorado Fuel, etc., Co. v. Four Mile 
R. Co., 29 Colo. 90, 66 P 902; Kimball 
v. Lyon, 19 Colo. 266, 35 P 44; Nich- 
ols v. Jones, 14 Colo. 61, 23 P 89; 
Messenger v. Woge, 20 Colo. A. 275, 
78 P 314; Wilson v. Union Distilling 
Co., 16 Colo. A. 429, 66 P 170; Gallup 
v. Wortmann, 11 Colo. A. 308, 53 .P 
247, 


tions which go merely to the form of the pleadings 
are waived unless properly raised in the court be- 
low, and cannot be urged for the first time in the 
appellate court.? 
stated, an objection to a pleading made for the 
first time on appeal will not be sustained unless 
the pleading is so radically defective that it can- 


8 Or, as the rule is otherwise 


Conn.—Fenton v. Mansfield, 82 
Conn. 343, 738 A 770; Miller v. Cross, 
73 Conn. 538, 48 A 213. 

Fla.—Butler v. Ederheimer, 55 Fla. 
544, 47 S 28. 

Ga.—Macon, etc., R. Co. v. Moore, 
125- Ga. 810) 54>°SH) 7700; Jacoby, v. 
Dallis, 115 Ga. 272, 41 SE 611; Furr 
v. Eddleman, 80 Ga. 660, 7 SE 167; 
Senoia First Nat. Bank v. Jones, 12 
Ga. A. 158, 76 SE 1042; Schmidt v. 
Morrison, 9 Ga. A. 655, 72 SE 42; 
poe v. Weaver, 7 Ga. A. 507, 67 SE 

Ida.—Nobach v. Scott, 20 Ida. 558, 
1199 P 2952 

Ill.—McCullough v. McCullough, 
238 [1l. 50, 87 NE 69; Conway v. Chi- 
cago, 237 Ill. 128, 86 NE 619; Sulli- 
van v. Lower, 234 Ill. 21, 84 NE 622; 
Joliet Stove Works v. Kiep, 230 Ill. 
550, 82 NE 875, 12 AnnCas 227; Su- 
preme Lodge K. P. v. McLennan, 171 
Tk. 417, 49) (NE 530) \ [afin 69,9 Di eAS 
599]; Jack v. Weiennett, 115 Ill. 105, 
3 NE 445, 56 AmR 129; Brandt v. 
West Chicago Park Comrs., 162 Ill. 
A. 371; Kearney v. Davin, 162 Ill. A. 
87; Spoor v. Meyer, 152 Ill. A. 470; 
Green v. Johnson, 151 Ill. A. 68; Illi- 
nois Nat. Bank v. School Trustees, 
111 Ill. A. 189; Miles v. Miles, 101 
Ill. A. 406 [writ of error dism 200 


Tll. 524, 66 NE 28]; Zimmerman v. 
Kinsey, 94 Ill. A. 484; Blumke v. 
Dailey, 67 Ill. A. 381; Northwestern 


Brewing Co. v. Manion, 47 Ill. A. 627; 
Goldberg v. Schrayer, 37 Ill. A. 316. 

Ind.—Simons v. Busby, 119 Ind. 13, 
21 NE 451; Smith v. Freeman, 71 Ind. 
85; Sutherland v. Hankins, 56 Ind. 
343; Aiken v. Bruen, 21 Ind. 137; 
Prenatt v. Runyon, 12 Ind. 174; Pat- 
terson v. State, 10 Ind. 296; Helms v. 
Appleton, 43 Ind. A. 482, 85 NE 733, 
86 NE 1023; Hill v. Kerstetter, 43 
Ind. A. 431, 86 NE 997, 87 NE 695; 
Flickner v. Lambert, 36 Ind. A. 524, 
74 NE 263; Heyde v. Sult, 22 Ind. A. 
83, 52 NE 456. 

Ind. T.—Mann v. Carson, 5 Ind. T. 


115, 82 SW 692. 
Iowa.—Schaffhauser v. Hemmer, 
152 Iowa 200, 1381 NW 6; Bejma v. 


Bejma, 116 NW 1064; Roenfranz v. 
Chicago, ete, R. Co., 140 Iowa 33, 
116 NW 714; Strow v. Allen, 98 NW 
141; Zion Church, etc. v. Parker, 114 
Iowa 1, 86 NW 60; Cooper v.. Cook, 
108 Iowa 301, 79 NW 71 (departure 
from prescribed rules of pleading); 
Lacy v. Kossuth County, 106 Iowa 16, 
75 NW 689; Moore v. Graves, 97 lowa 
4, 65 NW 1008; Beacham v. Gurney, 
91 Iowa 621, 60 NW 187; Martyn v. 
Lamar, 75° Iowa 235,° 39 NW 285; 
Moses v. Risden, 46 Iowa 251; Brig- 
ham v. White, 44 Iowa 677. 

Kan.—Grimshaw v. Kent, 75 Kan. 
834, 89 P 658; Gossett v. Patten, 23 
Kan. 340; Blanton v. Phelps, etce., 
Windmill Co., (A.) 53 P 154. 

Ky.—Phillips v. Rudy, 146 Ky. 780, 
148 SW 397; Burt, ete., Lumber Co. 
v. Crawford, 86 SW 702, 27 KyL 798; 
Robards v. Jenkins, 76 SW 10, 25 
KyL 449; Preston v. Brown, 62 SW 
265, 22 KyL 1944; Louisville, ete. R. 
Co. v.. Payton, 45 SW 83, 20 KyL 75; 
Saddler v. Glover, 1 B. Mon. 53. 

La.—Rhodes Succ., 30 La. Ann. 473, 
2 S 36; Mullan v. Creditors, 39 La. 
Ann. 397, 2'S 465. 

Md.—New York, eta, R. Co. v. 
Bates, 68 Md. 184, 11 A 705; Gorsuch 
v. Rutledge, 70 Md. 272, 17 A 76; Har- 
dey v. Coe, 5 Gill 189. 

Mass.—Noyes v. Caldwell, 216 Mass. 
525, 104 NE 495; Barry v. Woodbury, 
205 Mass. 592, 91 NE 902; Ward v. 
Merriam, 193 Mass. 135, 78 NE 745; 
Butler v. Butler, 162 Mass. 524, 39 
NE 182; Com. v. Flannigan, 137 Mass. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ee 
[$§ 704-705 


. 


8§ 705-706] 


not support the judgment.?° 


the attention of the court below.?4 
Pleadings in justice’s court. 


below.®2 


Instructions or requests for instructions not re- 
In Maryland, where requests 


ferring to pleadings. 


No objections raised 
for the first time on appeal should be considered 
if the defect might have been remedied by amend- 
ment if a specific objection had been taken and 
the attention of the court called to the point.*° 
Where a ruling is right except for the pleadings, 
and the pleadings were not referred to when the 
ruling was made, the objecting party cannot urge 
the error on appeal, unless he brought the facts to 


The supreme court 
cannot consider objections to the pleadings in a 
justice’s court which were not raised in the court 


APPEAL AND ERROR 


appeal.** 


‘of action.®* 


eral. 


for instructions make no reference to the pleadings, 


560; Com. v. Donahoe, 130 Mass. 280; 
Clarke v. Charter, 128 Mass. 483; 
eT v. Batchelder, 2 Allen 


Mich.—Hammond v. Porter, 150 
Mich. 328, 114 NW 64; Foley v. 
Dwyer, 122 Mich. 587, 81 NW _ 569; 
Miller v. Hanley, 94 Mich. 253, 53 NW 
962; Berrien County Treasurer v. 
Bunbury, 45 Mich. 79, 7 NW 704. 

Minn.—Whitney v. National Ma- 
sonic Ace. Assoc., 57 Minn. 472, 59 
NW 9438; Reed v. Pixley, 25 Minn. 
482. 

Miss.—Brown y. Ashford, 56 Miss. 
677; Phillips v. Cooper, 50 Miss. 722; 
oe ee v. Thompson, 31 Miss. 

ats 

Mo.—North St. Louis Bidg., etc., 
Assoc. v. Obert, 169 Mo. 507, 69 SW 
1044; Stark v. Knapp, 160 Mo. 529, 
61 SW 669; Kennayde v. Pacific R. 
Co., 45 Mo. 255; Wegner v. Gray, 145 
Mo. A. 453, 122 SW 755; Dorrell v. 
Sparks, 142 Mo. A. 460, 127 SW 103; 
Potter v. Metropolitan St. R. Co., 142 
Mo. A. 220, 126 SW -209; Nichols: v: 
Hicklin, 127 Mo. A. 672, 106 SW 1109; 
Britain v. Fender, 116 Mo. A. 93, 92 
SW 179; Phillips v. Barnes, 105 Mo. 
A. 421, 80 SW 43; Love v. Love, 98 
Mo. A. 562, 73 SW 2553 Hazell v: 
Clark, 89 Mo. A. 78; Lemser v. St. 
Joseph Furniture Mfg. Co., 70 Mo. A. 
209; Beck, ete., Lith. Co. v. Obert, 54 
Mo. A. 240; Henson v. St. Louis, etc., 
R. Co., 34 Mo. A. 636. 

Mont.—McQueeney v. Toomey, 36 
Mont. 282, 92 P 561, 122 AmSR 358, 
13 AnnCas 316; Pryor v. Walkerville, 
31 Mont. 618, 79 P 240; Burke v. In- 
terstate Sav., etc., Assoc., 25 Mont. 
315, 64 P 879, 87 AmSR:+ 416; Hamil- 
ton v. Huson, 21 Mont. 9, 53 P 101; 
Hogan v. Shuart, 11 Mont. 498, 28 P 
969. 

Nebr.—Boyd v. Lincoln, etce., R. Co., 
89 Nebr. 840, 182 NW 529; Wagener 
v. Whitmore, 79 Nebr. 558, 113 NW 
238; Sanford v. Litchenberger, 62 
Nebr. 501, 87 NW 305; Clay v. Green- 
wood, 35 Nebr. 736, 53 NW _ 659; 
Chicago, ete., R. Co. v. Lundstrom, 
254, 20 NW 198, 49 AmR 


N. J.—S. B. Ellis Co. v. Eyth, 69 
N. J. L. 579, 55 A 54. 

N. Y.—Tyng v. Commercial Ware- 
house Co., 58 N. Y. 808; McGoldrick 
Va Wallits 52! SNe ey, 6122" Barnes: | v: 
Perine, 12 N. Y. 18; Thompson aN 
Bennett, 2 Keyes 503; Dunn v. N. 
141 App. Div. 280, 126 NYS 61° re 
on other grounds 205 N. Y. 342, 98 NE 
495]; Matter of Mahoney, 88 App. 
Div. 140, 84 NYS 3829; Chaffee v. 
Morss, 67 Barb. 252; Cochran v. Whit- 
ney, 65 Misc. 565, 120 NYS 724; Deri 
v. Union Bank, 65 Misc. 531, 120 NYS 
813; Schmerler v. Barasch, 63 Misc. 
267, 116 NYS 624; Thornton v. Moore, 
26 Misc. 120, 56 NYS 1100 [aff 41 
App. Div. 617 mem, 58 NYS 1150 
mem] (counterclaim). 

N. C.—Bennett v. Western Union 
Tel. Co., 128 N.C. 1038, 38 SH 294. 

N. D.—Ditton v. Purcell, 21 N. D. 
648, 1832 NW 347. 86 LRANS 149; 


Bottineau First Nat. Bank v. Warner, 

pte Ne D. 76, 114 NW 1085, 17 AnnCas 
Oh.—Horning v. Poyer, 18 Oh. Cir. 

CERTIS2516 Ob. Ciry Decn3 70: 

Okl. ~-Hilsmeyer v. Blake, 34 Okl. 
477, 125 P 1129; Bohart v. Mathews, 
29 Okl. 315, 116 P 944; Twine v. Kil- 
gore, 3 Okl. 640, 39 P 388. 

Or.—Rumble v. Cummings, 52 Or. 
203, 95 P 1111; Ready v. Schmith, 52 
Or, 119.6,°95 817; Fischer v. G. W. 
Cone Lumber Co., 49 Or. 277,-°89 PP 
goes pea v. Graves, 17 Or. 274, 

7 in see oe v. Pittsburgh R. 
Cos$2234 | Pal 228/783 Aw 273, Annas 
19138C 933; Brandon v. McKinney, 233 
Pa. 481, 82 A 764 (bill). 

S. G—Price v. Krasnoff, 60 S. C. 
172, 38 SE 413; Bailey v. Godman, 39 
SeCM 210: 

Ss. D.—Burgi v. Rudgers, 20 S. D. 
646, 108 NW 253. 

Tenn.—Taylor v. Nichols, 86 Tenn. 
32, 5 SW 436; Wilson v. Hifler, 7 
Coldw. a Burnett v. Sams, 1 Tenn. 
Chi As ; 

eso" Connor v. Towns, 1 Tex. 
107; Sullivan v. Fant, (Civ. A.) 160 
SW 612; Ash v. A. B. Frank Co., (Civ. 
A.) 142 SW 42; St. Paul F. & M. Ins. 
Coy v.1Cronin) (Civ. AX) 131) (SW) 649% 
Tel. Co. v. Buchanan, (Civ. A.) 129 
SW 850; Echols v. Jacobs Mercantile 
Co., 38 Tex. Civ. A. 65, 84 SW 1082; 
Dyer v. Winston, 33 Tex. Civ. A. 412, 
An SW 227; Adcock v. Creighton, 27 

Tex. Civ. A: 248, 65 SW 42; Meyer v. 
Hill, (Civ. A.) 45 SW 333; Gulf, etce., 
Rs Coley: Wilbanks, 7 Tex. Civ. AL 
489, 27 SW 302. 

Utah.—Jennings v. Pratt, 19 Utah 
129,556 P9512 

Vt.—Jenness v. Simpson, 81 Vt. 109, 
69 A 646, 180 AmSR 1029. 

i , 108 Va. 


Va.—F 
141, 60 SH 765; Virginia, ete., R. Co. 
v. Hollingsworth, 107 Va. 359, 58 SE 
572; U. S. Mineral Co. v. Camden, 106 
Va. 663, 56 SH 561, 117 AmSR 1028; 
Alvey v. Cahoon, 86 Va. 173, 9 SE 
roe Jones v. Degge, 84 Va. 685, 5 SH 

Wash.—Kumblad v. Allen, 51 Wash. 
426, 99 P 19; Hodges. v. Price, 38 
Wash. 1, 80 P 202; Turner v. Turner, 
33 Wash. 118, 74 P 55; Smith v. 
Newell, 32 Wash. 369, 73 P 369; Wil- 
son v. Aberdgen, 25 Wash. 614, 66 P 
95; Howard v. Hibbs, 22 Wash. 513, 
61) Pe159- 

W. \Va.—Talbott v. Southern Oil 
Co., 60 W. Va. 423, 55 SH 1009; Ar- 
nold v. Slaughter, 36 W. Va. 589, 15 
SH 250. 

Wis.—McGovern vy. Milwaukee Mo- 
tor Co., 141 Wis. 309, 124 NW 269; 
Orton v. Scofield, 61 Wis. 382, 21 NW 
261; Ryan v. Martin, 18 Wis. 672; 
Wood v. Lake, 13 Wis. 84. 

Wyo.—Porter v. State, 16 Wyo. 131, 
92 P 385 (proceedings not properly 
entitled). 

29. Colorado Fuel, ete. Co. 
Four Mile R. Co., 29 Colo. 90, 66 ~ 
902; Gaty v. Clark, 28 Mo. A. 332% 
Ul S: Vv. Small 73 Wash. T. 478, 17 


[§ 706] bb. Objections 
Complaint, Petition, or Statement *°—(aa) In Gen- 
In accordance with the rule stated in the 
preceding section, it is well settled, as a general 
rule, that, where the bill, 
petition, or statement states a cause of action,*° 
it cannot be objected for the first time on appeal or 
error that it is insufficient,’ or that there are tech- 


[Oar] We 


no question on the pleadings can arise thereon on 
Where neither the granted, rejected, or 
modified prayers, nor the written or oral instruc- 
tions given by the court referred to the pleadings, 
no question on the pleadings can arise on appeal, 
but the question presented is whether the evidence 
established a case entitling a recovery in any form 


to Bill, Declaration, 


declaration, complaint, 


P 739. And see cases more specifi- 
cally cited infra § 706 et seq. 

30. Ga.—Watkins v. Brown, 14 Ga. 
A. 99, 80 SE 212; Schmidt v. Morri- 
son, 9 Ga. A. 655, 72 SE 42. 

Ill.—Armstrong v. Barrett, 46 Il. 
APA 98: 

Mich.—Foley v. Dwyer, 122 Mich. 
587, 81 NW 569. 

Mo.—Knox County v. Brown, 103 
Mo. 223,-15 SW 382; C. Hy Burke 
ute Co. v. The A. Saltzman, 42 Mo. 


85. 

AN Y.—Whitman v. Foley, 125 N. 
Y. 651, 26 NE 725; Springer v. Anglo- 
Nevada Assur. Corp., 11 NYS 533. 
segs C.—Halstead v. Mullen, 93 N. €. 

N. D.—Ditton v. Purcell, 21 N. D. 
648, 132 NW 347, 36 LRANS 149. 
soe —Gardinier v. Kellogg, 14 Wis. 

And see cases more _ specifically 
cited infra § 706. 

31. Noyes v. Caldwell, 216 Mass. 
525, 104 NE 495. 

82. Central of Georgia R. Co. v. 
Williams, 168 Ala. 119, 50 S 328. 

33. Fletcher v. Dixon, 107 Md. 420, 
68 A 875; Baltimore Bldg. Assoc. No. 
2 v. Grant, 41 Md. 560; Giles v. Faun- 
tleroy, 13 Md. 126; Leopard v. Chesa- 


Peake: etc., Canal Co., 1 Gill (Md.) 
222. 
34. Rosenkovitz v. United R., etc, 


Co., 108 Md. 306, 70 A 108. 


35. Filing and service see supra 
§ 704. 
Failure to allege jurisdictional 


facts see supra § 651. 

Adherence to theory pursued below 
see supra §§ 621-624. 

Waiver of objections in general see 
Pleading [31 Cyc 717 et seq]. 

36. Failure to state cause of ac- 
tion see infra §§ 708, 709. 

37. U. S.—Coburn’ v. Cedar Valley 
Land, etc., Co.,.138 U. S. 196, 11 SCt 
258, 34 L. ed. Sy Om Wt tse Ve Lee Yen 
Tai, 113 Fed. 465, 51 CCA 299 (peti- 
tion for writ of habeas corpus); Mc- 
Master v. New York L. Ins. Co., 99 
Fed. 856, 40 CCA 119 [aff 90 Fed. 40, 
and rev on other grounds 183 U. S. 
25, 22 SCt 10, 46 L. ed. 64]. 

Ala.—Gibson v. Trowbridge Furni- 
ture Co., 96 Ala. 357, 11 S 365; Ginn 
v. New England Mortg. Security Co., 
92 Ala. 135, 8 S 388; McGraw v. 
Greene County, 89 Ala. 407, 8:S 852; 
Russell v. Russell, 62 Ala. 48; Blount 
v. McNeill, 29 Ala. 473; Walker v. 
Smith, 28 Ala. 569; Higdon v. Garrett, 
Br Ala. AS467, b9 S 309 

Ark.— Waterman vy. ‘Irby, 76 Ark. 
551, 89 SW 844. 

Cal.—Regensberger v. Quinn, 39 P 
788; Baxter v. Hart, 104 Cal. 344, 37 
P 941; Horn v. Hamilton, 89 Cal. 276, 
26 P 833; De Flores v. Santa Cruz, 86 
Cal. 191, 24 P 1026; Preston v. Knapp, 
85 Gal. 559, 24 P 811; Allen v. Haley, 
Uh Cals Ob) ne Own 90s) PO Vill Exess 
76 Cal. 269, 48 P 309; Blasingame v. 
Home) InsiCo;,.75 Cal. (633) 17 Pi 925 
Wedel v. Herman, 59 Cal. 507; Camp- 
bell v. Jones, 38 Cal. 507; Peterson v. 
Hornblower, 33 Cal. 266; Peo. v. 


780 [38C.J.] 
nical or formal defects therein.?® 


Jones, 20 Cal. 50; Sutter v. Cox, 6 
Cal. 415. 

Colo.—Edward Malley Co. vy. Lon- 
doner, 41 Colo. 436, 93 P 488; Fryer v. 
Breeze, 16 Colo. 323, 26 P 817; Denver 
Jobbers’ Assoc. v. Peo., 21 Colo. A. 
326, 122 P 404; Ensley v. Page, 13 
Colo. A. 452, 59 P 225; Denver, ete., 
R. Co. ve Wheatley, 7 Colo. A. 284, 
43 P 450; Great Western Mut. Aid 
Assoc: *v.. Colmar (NColow AVi2zib, 43: 
P 159; San Juan County School Dist. 
nee Lieve Rossy 45 Colo: Aw 4935" 365 

Conn.—Brzezinski_ v. 60 

R. Co. v. Moore, 


Conn. 55, 22 A 486. 

Ga.—Macon, etce., 

125 Ga. 810, 54 SE 700; Durand v. 
Grimes, 18 Ga. 693; Johnson v. Wax- 
elbaum Co., 1 Ga. A. 511, 58 SE 56. 

Ida.—West v. Johnson, 15 Ida. 681, 
997 P7095, Murry. vie Nixon, 10) sida; 
608, 79 P 643. 

Ill.— Joliet Stove Works vy. Kiep, 
230 Ill. 550, 82 NE 875, 12 AnnCas 
227 [aff 132 Ill. A. 457]; Foster v. 
Oberreich, 2380 Ill. 525, 82 NE 858; 
St. Louis, ete., R. Co. v. Hggman, 161 
Ill. 155, 43 NE 620; Armstrong v. 
Crilly, 152 Ill. 646, 38 NE 936; Hel- 
muth y. Bell, 150 Ill. 268, 37 NE 230; 
Allison v. Drake, 145 Ill. 500, 32 NH 
537; Chumasero v. Gilbert, 26 Ill. 39; 
Balswic v. Balswic, 179 Ill. A. 118; 
Hefling v. Van Zandt, 60 Ill. A. 662 
[mod 162 Ill. 162, 44 NE 424]; Willer- 
ton v. Shoemaker, 60 Ill. A. 126; 
Gerke v. Fancher, 57 Ill. A. 651 [aff 
158 Ill. 375, 41 NE 982]. 

‘Ind.—Morrison v. Indianapolis, etc., 
R., Co., 166 Ind. 511, 76 NE 961, 77 NE 
744, 9 AnnCas 587 (complaint in con- 
demnation proceedings); Hoffman v. 
Henderson, 145 Ind. 613, 44 NE 629; 
Terre Haute, etc, R. Co. v. South 
Bend, 42 NE 812; Citizens’ St. R. Co. 
v. Willoeby, 134 Ind. 563, 33 NE 627; 
Scudder v. Jones, 134 Ind. 547, 32 NE 
221; Hatfield v. Miller, 123 Ind. 4638, 
24 NE 330;°’Burkhart v. Gladish, 123 
Ind. 337, 24 NE 118; Faurote v. State, 
123 Ind. 6, 23 NE 971; Moore v. Glo- 
ver, 115 Ind. 367, 16 NE 163; Quill v. 
Gallivan, 108 Ind. 235, 9 NE 99; Ev- 
ansville v. Martin, 103 Ind. 206, 2 NH 
596; Indiana, etc., R. Co. v. Maddy, 
103 Ind. 200, 2 NE 574; Soice v. Huff, 
102 Ind. 422, 26 NE 89; Pennsylvania 
Co. v. Roney, 89 Ind. 453, 46 AmR 
173; Collier v. State, 13 Ind. 560; Pat- 
tison v. Shaw, 6 Ind. 377; Sanitary 
Can Co. v. McKinney, 52 Ind. A. 379, 
100 NE 785; Indiana Ins. Co. v. Prin- 
gle, 21 Ind. A. 559, 52 NE 821; Cooper 
v. Griffin, 13 Ind. A. 212, 40 NE 710; 
Clark v. Maxwell, 12 Ind. A. 199, 40 
NE 274; Dugger v. Hicks, 11 Ind. A. 
374, 36 NE 1085; Rittenhause_ v. 
Knoop, 9 Ind. A. 126, 36 NE 384; An- 
derson v. Oscamp, (A.) 35 NE 707; 
Brigham v. Dewald, 7 Ind. A. 115, 34 
NE 498; Cincinnati, ete, R. Co. v. 
Claire ibid Ar a3 9 05 533 NI Osi 
Brown v. Sullivan, 3 Ind. A. 211, 29 
NE 453; Bronnenburg v. Rinker, 2 
Ind. A. 391, 28 NE 568; Western 
Union Tel. Co. v. Trumbull, 1 Ind. A. 
121, 27 NE 313. 

Iowa.—Hahn v. Lumpa, 158 Iowa 
560, 1388 NW 492; Newburn v. Lucas, 
126 Iowa 85, 101 NW _ 730; Zion 
Church, ete, v. Parker, 114 Iowa 1, 
86 NW 60; Shelley v. Smith, 97 Iowa 
259, 66 NW 172; Hutton v. Smith, 88 
Towa 238, 55 NW 326; Dodge v. Davis, 
85 Iowa 77, 52 NW 2; Nieukirk v. 
Nieukirk, 84 Iowa 367, 51 NW 10; 
Brockert v. Central Iowa R. Co., 82 
Iowa 369, 47 NW 1026; Mann v. Tay- 
lor, 78 Iowa 355, 43 NW 220; Martvn 
v. Lamar, 75 Iowa 235, 39 NW 285; 
Williams v. Sill, 12 Iowa 511; Rud- 
dick v. Patterson, 9 Iowa 103; Sands 
v. Wood, 1 Iowa 263. 

Kan.—Chicago, etc., R. Co. v. Stew- 
art, 50 Kan. 33, 31 P 668; Sweet v. 
Ward, 43 Kan. 695, 23 P 941; Decker 
v. House, 30 Kan. 614, 1 P 584. 

Ky.—Patterson y. Fleenor, 89 SW 
705, 28 KyL 582; Harrison v. Leb- 


Tierney, 


But the fact that 
the sufficiency of a paragraph of the complaint was 


APPEAL AND ERROR 


anon Water-works, 91 Ky. 255, 15 SW 
522, 12 KyL 822, 34 AmMSR 180; Davis 
v. Wiley, 3 KyL 315. 

La.—Durham y. Daugherty, 30 La. 
Ann. 1255; Mourton v. Robertson, 3 
La. 439. 


Md.—Stallings v. Stallings, 22 Md. 


163 Mass. 
v. Lynn, 154 
289; Deshon v. 


Mass.—Damon v. Carrol, 
404, 40 NE 185; Com. 
Mass. 405, 28 NE 
Dyer, 4 Allen 128; Batchelder v. 
Batchelder, 2 Allen 105; Pierce v. 
Gray, 11 Gray 377; Sanford v. Housa- 
tonicwR:. Co., 11 Cush, 155; Gibbs ww. 
Gibbs, Quincy 251. 

Mich.—Page v. Boehmer, 154 Mich. 
693, 118 NW 602 (petition to estab- 
lish highway); Michaels v. McRoy, 
148 Mich. 577, 112 NW 129; Fowles 
v. Rupert, 138 Mich. 150, 101 NW 
202; Moore vy. Thompson, 108 Mich. 
283, 66 NW 51; Shippy v:. Au Sable, 
85 Mich. 280, 48 NW 584; Cook v. 
Perry, 43 Mich: 623, 5 NW (1054; 
Burke v. Wilber, 42 Mich. 327, 3 NW 
861. 

Minn.—Dorr v. McDonald, 43 Minn. 
458, 45 NW 864; Cochrane v. Quack- 
enbush, 29 Minn. 376, 13 NW 154; 
Thoreson v. Minneapolis Harvester 
Works, 29 Minn. 341, 13 NW 156; 
Merriam vy. Pine City Lumber Co., 23 
Minn. 314; Wampach y. St. Paul, etce., 
R. Co., 21 Minn. 364; Spencer v. St. 
Paul, ete., R. Co., 21 Minn. 362; Hartz 
v. St. Paul, ete., R. Co., 21 Minn. 358; 
Hewitt v. Brown, 21 Minn. 163; Marsh 
v. Webber, 13 Minn. 109; Dean v. 
Leonard, 9 Minn. 190. 

Miss.—Keystone Lumber Yard v. 
Yazoo, etc., R. Co., 94 Miss. 192, 47 S 
803; Black v. Washington, 65 Miss. 
60, 3 S 140; Prewett v. Coopwood, 30 
Miss. 369. 

Mo.—Avery v. Kansas City Cent. 
Bank, 221 Mo. 71, 119 SW 1106; Pope 
v. Kansas City Cable R. Co., 99 Mo. 
400, 12 SW 891; Chidsey v. Powell, 
91 Mo. 622, 4 SW 446, 60 AmR 267; 
Bulkley v. Big Muddy EPOnmCO maint 
Mo. 105; Fuggle v. Hobbs, 42 Mo. 
5373 State v. Duncan, 130 Mo. A. py tale 
109 SW 738; Pence v. Mercantile 
Town Mut. Ins. Co., 106 Mo. A. 402, 
80 SW 746; Pipkin v. National Loan, 
ete., Assoc., 80 Mo. A. 1; Loe v. Chi- 
Gago; Cle, HR Comeo te MonAee 350% Sits 
Louis Agricultural, ete., Assoc. v. De- 
lano, 37 Mo. A. 284; Thomas y. Wer- 
remeyer, 34 Mo. A. 665. 

Mont.—McConnell v.° Combination 
Mins, vetce5s-Cox, s3da Mont 563 479) ee 
248 [aff reh 30 Mont. 239, 76 P 194, 104 
AmSR 703]; Duignan v. Montana 
Club, 16 Mont. 189, 40 P 294; Barber 
v. Briscoe, 8 Mont. 214, 19 P 589; 
Francisco v. Benepe, 6 Mont. 243, 11 
P 687; Hershfield v. Aiken, 3 Mont. 
442; Collier v. Ervin, 3 Mont. 142; 
Perkins v. Davis, 2 Mont. 474. 

Nebr.—Schmid vy. Schmid, 37 Nebr. 
629, 56 NW 207; Henry, etc. Co. v. 
McCurdy, 36 Nebr. 863, 55 NW 261; 
Flannagan y. Heath, 31 Nebr. 776, 48 
NW 904; Brugman y. Burr, 30 Nebr. 
406, 46 NW 644. 

Nev.—McLeod v. Lee, 17 Nev. 103, 
28 P 124. 

N. H.—Chandler v. Walker, 21 N. 
isl, Me 53 AmD 202. 

—Rogers v. New York, etce., 
Land Co., 134 N. Y. 197, 32 NE oe 
Moffatt v. Fulton, 132 N. Ni OME 30 
NE 992; Tarbell v. Royal Exch. Ship- 
ping Cosel Nay. Os aN ede 
AmSR 350; Salisbury v. Howe, 87 
N. Y.-1283 Dunn WV. iNew) York.) 141 
App. Div. 280, 126 NYS 61 [rev on 
other grounds 205 N. Y. 342, 98 NE 
495]; Russell v. Barron, 111 App. 
Div. 382, 97 NYS 1061; Windsor v. 
Delaware, etc., Canal Co., 92 Hun 127, 
86 NYS 863 [aff 155 N. Y. 645 mem, 
49 NE 1105 mem]; Colwell v. Law- 
rence, 38 Barb. 643, 24 HowPr 324 
[aft 38 1INW Yi it, een) DranseraerA: 
307, 36 HowPr 306]; Pope v. Dins- 
more, 29 Barb. 367; Rice v. Hollen- 
beck, 19 Barb. 664; ‘Sheldon v. Wood, 
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not challenged does not require the appellate court 
to ignore its infirmities, where it was necessary to 


15 N. Y. Super. 267 [aff 24 N. Y. 607]; 
Seligman v. Hahn, 7 Mise. 65, 
NYS 405; Wallerstein vy. American 
Surety Co., 15 NYS 954; Manice v. 
mee 15 AbbPr- 173. 


C.—Markham v. Markham, 110 
N. oe 356, 14 SE 968. 
D.—Bottineau First Nat. Bank 


Vv. Parner 17 N. D. 76, 114 NW 1085, 
17 AnnCas 213; Purcell v. St. Paul 
vig’ M. Ins. Co., 5 N. D. 100, 64 NW 

Oh.—Horning v. Poyer, 18 Oh. Cir. 
Ctl (32) 6LOh Cire Deeysi0: 

Okl.—Hall v. Bruner, 86 Okl. 474, 
PAY, V2 PAS. 

Or.—Portland Iron Works v. Wil- 
lett, 49 Or. 245, 89 P 421; Weaver v. 
Southern Oregon Co., 30 Or. 348, 48 
P 171; Wilson v. Wilson, 26 Or. 251, 
300 Pals: 

Pa.—Brandon v. McKinney, 233 Pa. 
481, 82 A 764; Selig v. Rehfuss, 195 
Pa. 200, 45 A 919; Eckert v. Schoch, 
155 Pa. 530, 26 A 654; McLenahan v. 
Andrews, 135 Pa. 383, 19 A _ 1039; 
Ellis v. Academy of Music, 120 Pa. 
608, 15 A 494, 6 AmSR 739; Hotten- 
stein v. Johnson, 44 Pa. Super. 562. 

S. C.—Buist v. Melchers, 44 S. C. 
46, 21 SE 449; Mickle v. Congaree 
Constr; Co:, 441 Sir Ca394, o1'9 Siniezar 
Shell vy. Boyd, 32 S.C. 359, 11 (SE 
205; Ariail v~ Ariail,, 29S. C. 84).7 
SH 35; Hoge v. Pinckney,-16 S.C. 


387, 

S. D.—Langford v. Issenhuth, 28 
S. D. 451, 134.NW 889; Lindsay Va 
Pettigrew, Gy So Dia30, 60 NW 744. 

Tex.—Brown v. McKee, 80 Tex. 
594, 16 SW 435; Lumpkin v. Silliman, 
@9"Tex. 166,, 15 (SW) 23L5 ‘Cahill_ vz 
Texas Mexican R. Co., 76 Tex. 100, 
12 SW 1128; Henry v. Drought, 10 
Tex. Civ. A. 379, 30 SW 584; Stanus 
v. Smith, 8 Tex. Civ. A. 685, 30 SW 
262; Gulf, etc., R. Co. v. Wilbanks, 7 
Tex. Civ. A. 489, 27 SW 302; Galves- 
ton, etc., R. Co. v. Denenbaum, (A.) 
16 SW 546. 

Utah.—Crescent Min. Co. v. Wa- 
satch Min. Co., 5 Utah 624, 19 P 198. 

Vt.—Keyes v. Waters, 18 Vt. 479. 

Va.—Alvey v. Cahoon, 86 Va. 173, 
9 SH 994. 

Wash.—Budlong. v. Budlong, 48 
Wash. 645, 94 P 478; Coats v. West 
Coast F. & M. Ins. Co., 4 Wash. 375, 
30 P 404, 850; King v. Ilwaco R., etc., 
Co., 1 Wash. 127, 23 P 924. 

W. Va.—Long v. Campbell, 37 W. 
Va. 665, 17 SH) 197, 

Wis.-Midlothian Iron Min. Co. 
Danlby, 108 Wis. 195, 84 NW ibe: 
Richards v. .Juand, etc., Impr. Co., 99 
Wis. 625, 75 NW 401; Schuerman v. 
Matthews, 78 Wis. 309, 47 NW 423; 
McPhee v. McDermott, 77 Wis. 33, 
45 NW 808. 

And see other cases in following 
notes. 

[a] Specification of charges be- 
fore civil service commission.—Sulli- 
van v. Lower, 234 Ill. 21, 84 NE 622. 

Sone S.—-Friedenstein Varig ors 
125, U4 S. 224, 8 SCt- 838.5 31) Le edt 
136; The Telegraph v. Gordon, 14 
Wall. 258, 20 L. ed. 807; Herrick v. 
Tripp Giant Leveller Co., 60 Fed. 80, 
8 CCA 475. 

Cal.— Hunter v. Bryant, 98 Cal. 247, 
30 PP bls Peol ry. Weis 165 Calw269n1 Ss 
P 309; Sutter v. Cox, 6 Cal. 415; Pav- 
lovich v. Pavlovich, 22 Cal. A. 500, 
Wa 1? BOs, 

Colo.—Miller v. Thorpe, 4 Colo. A. 


559; 36 P 894 

Conn.—Corr’s App., 62 Conn. 403, 
26 A. 478. 

Tll._—Bucks v. Strawn, 182 Ill. A. 


644 (formal defects in bill readily 
curable by amendment); Miles vy. 
Miles, 101 Ill. A. 406 [writ of error 
dism 200 Ill. 524, 66 NE 28]; Holley 
v. PanapD; 45 oT) Ase ie 

nd.—Ross v. Banta, 140 Ind. 120, 
ve NE 865, 39 NE 732; Gable v. Sei- 
ben, 137 Ind, 155, 36 NE 844; Van 
Gundy Ve Carrigan, 4 Ind. A. 333, 30 
NE 933. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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examine it for the purpose of reviewing other er- 
rors, especially where an affirmance might mislead 


the bench and bar.?® 
Applications of rule. 


Iowa.—Worth vy. Wetmore, 87 Iowa 
€2, 54 NW 56; Ury v. Bush, 85 Iowa 
698, 52 NW 666; Davis v. Walter, 70 
Iowa 465, 30 NW 804. 

Kan.—Atchison, etc., R. Co. v. Eng- 
lish,<\33 “kan. 110," 116" P82) 

Mass.—Wright v. Chelsea, 207 
Mass. 460, 983 NE 840; Com. v. Harly, 
161 Mass. 186, 36 NE 794; Foster v. 
Leach, 160 Mass. 418, 36 NE 69; Com. 
v. Murphy, 155 Mass. 284, 29 NE 469; 
Blanchard v. Cooke, 147 Mass. 215, 
17 NE 313; Com. v. Purdy, 147 Mass. 
29, 16 NE 745; Com. v. Carroll, 145 
Mass. 403, 14 NE 618; Com. v. Tur- 
ner, 145 Mass. 296, 14 NE 130; Com. 
v. Brusie, 145 Mass. 117, 138 NE 378; 
Com. v. Keefe, 143 Mass. 467, 9 NE 
840; Com. v. Hersey, 9 NE 838; Com. 
vy. Lagorio, 141 Mass. 81, 6 NE 546; 
Com. v. Flannigan, 137 Mass. 560. 

Mo.—Estes v. Desnoyers Shoe Co., 
155 Mo. 577, 56 SW 316. 

Nebr.—Walgamood y. Randolph, 22 
Nebr. 493, 35 NW 217. 

Oli.—Middleton v. Westeney, 7 Oh. 


Cite sess ObnwmGir: DM ees.650) 
S. C—State v. Morrow, 40 S. C. 
22, 188Sh 858. 
D.—Lindsay v. Pettigrew, 5 S. 


s. 
D. 500, 59 NW 726. 
Tex. > “Hance v. Burke, 73 Tex. 62, 
J v. 


411 SW 135 

Utah.—People 11 
Opieeoy PAIL BY) 12 Shik 

W. Va.—Long v. Campbell, 37 W. 
Vaz 665,17 SH 197. 

Wis. —-Ryan v. Martin, 18 Wis. 672. 

39. Fairbanks v. Warrum, (Ind. 
A.) 104 NE 9838, 1141. 

40. U. S.—Grant Bros. Constr. 
@olty. U. S:,. 2382 Ul -S.1647,7 34 4SCt 
452, 58 L. ed. 776 [aff 13 Ariz. 388, 
114 P 955] (holding that the omis- 
sion from a petition in an action of 
debt by the United States to recover 
a penalty for violating the Contract 
Labor Provisions of the act of Febr. 
20, 1907 [34> U.S. St. eaten 189 8he 
1134 § 4] of any allegation that the 
acts were knowingly done is not 
ground for reversal of judgment in 
favor of the government, where the 
defect was not pointed out in the trial 
court); Duluth St. R. Co. v. Speaks, 
204 Wedae bis, wzomeCAn 997 “hexas, 
etc., R. Co. v. Lacey, 185 Fed. 225, 
107 “CCA 3313 Wilfone’-v.. Ontario 
Land Co., 171 Fed. 51, 96 CCA 293. 

Ala.—Alabama ~ Cons. Coal, ete., 
Go. Vv (Cowden, 175 Ala. 1087 °56S. 
984; Higdon v. Garrett, 5 Ala. A. 
467, 59 S 309; Turnipseed v. Burton, 
4 Ala. A. OlARODS i 959% Cunningham 
Hardware Co. v. Gama Transp. Co., 
4 Ala. A. 561, 58 S 740. 

Ark.—Sidle v. Michark Mfg. Co., 


Hasbrouck, 


91 Ark. 299, 121 SW 349 
Cal.—Parke, etc., Co. v. Inter Nos 
il) tetexy Coid47 Cal. 64905082) Peal; 


Carroll v. Briggs, 138 Cal. 452, 71 P 
501; Baum v. Roper, 132 Cal. 42, 64 
P 128; Stevens v. Truman, 127 Cal. 
155, 59 P 397; Cushing v. Pires, 124 
Cal. 663, 57 P 572; Illinois Trust, 
etc., Bank v. Pacific R. Gost 4Cal: 
285, 47° P6053, Haines) +v: Stilwell, 40 
122 332; San Francisco v. Pennie, 93 
Cal. 465, 29) P> 66:0 Peos ve Reis, 76 
Cal. 269, 18 P 309; Waldrip v. Black, 
74 Cal. 409, 16 P 226; Walker v. Buf- 
fandeau, 63 Cal. 312; Wedel v. Her- 
man, 59 Cal. 507; Hibernia Sav., etc., 
Soc: v. Ordway, 38 Cal. 679; Nilson 
v. Oakland Tract. Co., 10 Cal. A. 108, 
101 P 413. 

Colo.—Johnson v. Sterling Irr. Co., 
49 Colo. 482, 113 P 496; Price v. Im- 
mel, 48 Colo. 163, 109 P 941; Edward 
Malley Co. v. Londoner, 41 Colo. 436, 
93 P 488; R. W. English Lumber Co. 
v. Hireen, 25 Colo. A. 199, 136 P 475; 
Merritt v. Hummer, 21 Colo. A. 568, 


Therefore it cannot be ob- 
jected for the first time on appeal that the cause 
of action is defectively stated, even though the de- 
fect is such that the pleading would have been bad 
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on the demurrer or motion in the lower court.?? 
This rule prevents objection for the first time in 


the appellate court on the ground that the pleading 


122 P 816; Kobey v. Eddy, 21 Colo. A. 
140, 121 P 948; Boglino v. Giorgetta, 
20 Colo. A. 338, 78 P 612; Wilson v. 
Union Distilling Co., 16 Colo. A. 429, 
CORE 170; 
Conn.—Brockett v. Fair Haven, 
etc., R. Co., 73 Conn. 428, 47 A 763. 
. Ga.—Rooks v. Tucker, 129 Ga. 744, 
59 SEL n78 ss eMiacom ete. 0 Rat 'Coz Wve 
Moore, 125 Ga. 810, 54 SE 700. 
Ida.—West v. Johnson, 15 Ida. 681, 


SOE AOS Naren yarvan Nixon 1 On ear 
608, 79 P 643. 
Ill.-—Birdo Drain. Dist. v. Cairo, 


Give jules «Coy Aayt IBN. Sy remliXi anday Zale 
Illinois Steel Co. v. Hanson, 195 Ill. 
106, 62 NE 918; Helmuth v. Bell, 150 
Ill. 263, 37 NE 230; Leary v. Pat- 
tison, 66 Ill. 203; Chicago v. Ever- 
leigh, 162 Ill. A. 623; Spoor v. Meyer, 
152 Ill. A. 470; Western Screw Co. v. 
Johnson, 86 Tl, A. 89; Adams v. Stad- 
lerynhS< Ill. AN 432: 

Ind.—Vandalia Coal Co. v. Indian- 
apolis, ete., R. Co., 168 Ind. 144, 79 
NE 1082; Scott v. Collier, 166 Ind. 
644, 78 NE 184 [aff (A.) 77 NE 666]; 
Ohio Oil Co. v. Detamore, 165 Ind. 
243, 73 NE 906; Ades.v. Levi, 137 Ind. 
506, 37 NE 888; Vermillion County v. 
Chipps, 131 Ind. 56, 29 NE 1066, 16 
LRA 228; Brauns v. Glesige, 130 Ind. 
167, 29 NE 1061; Taylor v. Johnson, 
113 Ind. 164, 15 NE 1238; Smith v. 
Smith, 106 Ind. 43, 5 NE 411; Soice v. 
Huff, 102 Ind. 422, 26 NE 89; Hoke v. 
Applegate, 92 Ind. 570; Charlestown 
School Tp. v. Hay, 74 Ind. 127; Smith 
v. Freeman, 71 Ind. 85; Hunter v. 
Hatfield, 68 Ind. 416; Fry v. Hoffman, 
54 Ind. A. 434, 102 NE 167, 103 NE 
15; Joseph Schlitz Brewing Covi: 
Shiel, 45 Ind. A. 6238, 88 ‘NE DS(E 
Hill v. Kerstetter, 43 Ind. A. 431, 83 
NE 997%) SiN 695% Indianapolis 
Traet., ete. Co. ve Smithy 3s) ina Ay 
160, 77 NE 1140; Embree v. Emerson, 
37 Ind. A. 16, 74 NE 44, 1110; Coppes 
v. Union Nat. Sav., etc., Assoc., (A.) 
67 NE 1022; Cleveland, etc., R, Co. v. 
Baker, 24 Ind. A. 152, 54 NE 814; 
McCreery v. Nordyke, 23 Ind. A. 630, 
53 NE 849, 55 NE 967; Micks vy. Ste- 
venson, 22 Ind. A. 475, 51 NE 492; 
Heyde v. Sult, 22 Ind. A. 83, 52 NE 
456; Indiana Ins. Co. v. Pringle, 21 
Inds “Avy 51595) ‘52.0 NiB 82: Crouch’ ww. 
Chamness, 21 Ind. A. 492, 51 NE 941; 
Bertha v. Sparks, 19 Ind. A. 431, 49 
NE 831; Cummings v. Girton, 19 Ind. 
A. 248, 49 NE 360; Indianapolis Frog, 
etc., Co. v. Boyle, 18 Ind. A. 169, 47 
NE 690. : ¢ 

Iowa.—Coleman v. Coleman, 153 
Iowa 543, 133 NW 755; Nichols Shep- 
ard Co. v. Ringler, 135 Iowa 181, 112 
NW 543; Newburn v. Lucas, 126 Iowa 
85, 101 NW 730; Reeves v. Howard, 
118 Iowa 121, 91 NW 896; Dubuque 
Lumber Co. v. Kimball, 111 Iowa 48, 
82 NW 458; Ft. Madison v. Moore, 
109 Iowa 476, 80 NW 527. 

Ky.—U. S. Fidelity, ete, Co. v. 
Paxton, 106 SW 841, 32 Kyl TOM 
Albin Co. v. Kuttner, 77 Sw 181, 25 
KyL 1100; Clay v. Kennedy, 72 SW 


815, 24 KyL 2034. 
Woodbury, 205 


Mass.—Barry _ v. 
Mass. 592, 91 NE 902; Buttrick Lum- 


ber Co. v. Collins, 202 Mass. 4138, 89 
NE 138; O’Brien v. Nute-Hallett Co., 
177 Mass. 422, 59 NE 65; Goodyear 
Dental: Vulcanite Co. v. Bacon, 148 
Mass. 542, 20 NE 175; Wilcox v. Con- 
way, 115 Mass. 561; Com. v. Legassy, 
113 Mass. 10; Bligh v. James, 6 Al- 
len 570; Sanford vy. Housatonic R. 
Comal seushes soar 

Mich.—Gates v. Beebe, 170 Mich. 
107, 1835 NW 934; Fowles v. Rupert, 


138 Mich, 150, 101 NW 202. 


Minn.—Nicholls v. Frederick Mill- 


is too general, or that it is indefinite, uncertain, 
or ambiguous, the remedy in such ease being by 
demurrer, or by motion to make it more definite 


Halvorsen vy. Orinoco Min. Co., 8% 
Minn. 470, 95 NW 3820; Dorr v. "Mc- 
Donald, 43 Minn. 458, 45 NW 864. 

Miss.—Keystone Lumber Yard Ve 
Yazoo, ete., R. Co., 94 Miss. 192, 4% 
S 803; Yazoo, etc., R. Co. v. Schraag, 
84 Miss. 125, 36 S 198; Citizens’ Bank 
v. Buddig, 65 Miss. 284, 4 S 94. 

Mo.—Fitzpatrick vy. Garver, 253 
Mo. 189, 161 SW 714; Monmouth Col- 
lege v. Dockery, 241 Mo. 522, 145 SW 
785; Andrus v. Fidelity Mut. L. Ins. 
Assoc., 168 Mo. 151, 67 SW 582; Estes 
v. Desnoyers Shoe Co:,, 2155) Mombiits 
56 SW 316; Wortman v. Campbell, 
48 Mo. 509: Kennayde vy. Pacific R. 
Co., 45 Mo. 255; Weaver v. St. Louis, 
etc., R. Co., 170 Mo. A. 284, 156 SW 1; 
Norman v. Order of United Commer- 
cial Travelers of America, 163 Mo. A. 
175, 145 SW 853; Britian v. Fender, 
116 Mo. A. 93, 92 SW 179; Pence v- 
Mercantile Town Mut. Ins. Co., 106 
Mo. A. 402, 80 SW 746; Benham v. 
Banker-EHdwards Bldg. Co., 60 Mo. A. 
384; Loe v. Chicago, “ete., R. Co, 5¢ 
Mo. A. 350. 

Mont.—In re Koller, 40 Mont. 137, 
105 P 549; McConnell vy. Combination 
Min., etc., Co., . 31) Mont.) 563,579) = 
248; Hefferlin vy. Karlman, 29 Mont. 
139, 74 P 201; Montana Nat. Bank v. 
Merchants Nat. Bank, 19 Mont. 586, 
49 P 149, 61 AmSR 532. 

Nebr.—Wagener v. Whitmore, 79 
Nebr. 558, 113 NW 238; Farmers’, 
etc., Ins. Co. v. Dobney, 62 Nebr. 213, 
86 NW 1070, 97 AmSR 624; MacCallk 
v. Looney, 4 Nebr. (Unoff.) 715, 96 
NW 238. 

Nev.—Lemaire v. Walsh, 27 Nev. 
208, ho JP 8018 

N. H.—Chandler v. Walker, 21 N- 
H.. 282, 53, AmD 202: ; 

N. M.—Dailey vy. Fitzgerald, 17 N. 
M. nods 125 P 625, AnnCas1914D 1183. 

N. Y.—Schoepflin v. Coffey, 162 N. 
Y.-12,. 56 NE502- {rev 25 App. Div. 
438, 49 NYS 627]; Moffatt v. Fulton, 
132’ N. Y. 507, 830 NE 992; Knapp v. 
Simon, 96 N. Y. 284; Hofheimer vy. 
Campbell, 59 N. Y. 269; Gearity v. 
Strasbourger, 133 App. Div. 701, 118 
NYS 257; Rathborne v. Hatch, 68 
App. Div. 6338, 73 NYS 859; Morton v. 
Pinckney, 21 N. Y. Super. 135; Cole 
v. Blunt, 21 N. Y. Super. 116; Hinds 
v. Kellogg, 13 NYS 922 [aff 133 N. 
Y. 536 mem, 30 NE 1148 mem]. 

N. C.—Bennett v. Western Union 
Tet) Co. 228  NwC) 1035038 7SH 294 
Hanover Nat. Bank v. Cocke, 127 N. 
C. 467, 37 SH 507; Epley v. Bpley, aia 


N.C, 505, 16 SE 321. 
N. D.—Ditton v. Purcell, 21 N. D. 
648, 132 NW 347, 36 LRANS U49)5 


Schweinber v. Great Western BM Cox 
SSN. Dy duals rs NIWs 235 Chilconmive 
Fairmount Bank, 9 N. D. 96, 81 NW 
33; Paulson v. Ward, 4 N. D. 100, 58 
NW 792; Bowman vy. Eppinger, 1 N. 
D. 21, 44 NW 1000. 

Okl.—Caddo Nat. Bank v. Moore, 
30 Okl. 148, 120 P 10038. 

Or.—Woodburn v. Aplin, 64 Or. 610, 
131 P 516; Weaver v. Southern Ore- 
gon Co., 31 Or. 14, 48 P 171; Askren 
v. Squire, 29 Or. 228, 45 P 779. 

Pa.—Hottenstein v. Johnson, 44 Pa. 
Super. 562; Rice v. Palatine Ins. Co., 
17 Pa. Super. 261. 

S. C.—Lee v. Northwestern R. Co., 
4 8. C. 125, 65 SE 1031; Ragsdale v. 
Southern: R. Co., 60S: C. 381, 38 SEH 
609. 

S. D.—Langford v. Issenhuth, 28 S. 
D. 451, 134 NW 889; Lindsay v. Petti- 
grew, 5S. D: 500, 59 NW 726: Wright 
v. Sherman, 3 S. D. 290, 52 NW 1093, 
17 LRA 792; Johnson v. Burnside, B3 
Selb. 230 2nNiW., LObd: 


Tex. — Texas Mexican R. Co. v. 


ing Co., 123 Minn. 531, 148 NW 1123; | King, (Civ. A.) 132 SW 966; Batemam 
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and certain or for a bill of particulars. So it has | been held that the pleading cannot be attacked for’ 


v. Hipp, 51 Tex. Civ. A. 405, 111 SW 
971; Rivers v. Campbell, 51 Tex. Civ. 
A. 103, 111 SW 190; Moor v. Moor, 
94 "Tex. Civ. A. 150, 57 SW .992: Biae 
lek v. Richmond, (Civ. A.) 51 SW 47. 

Utah.—Brittain v. Gorman, 42 Utah 
586, 133 P 3870 (prolixity of state- 
ment). 

Va.— Virginia, etc., R. Co. v. Bailey, 
103 Va. 205, 49 SE 33; Matney v. Rat- 
liff, 96 Va. 231, 31 SE 512. 

W. Va.—Dowler v. Citizens’ Gas, 
ete., Co., 71 W. Va. 417, 76 SE 845, 
AnnCas1914C 341. 

Wis.—Momsen vy. Atkins, 105 Wis. 
557, 81 NW 647; Sprague v. Brown, 40 
Wis. 612; Neis v. Franzen,18 Wis. 537. 

And see other cases in following 


notes. See also infra § 708 and cases 
there cited. 
[a] Im Maryland, under Code 


(1912) art 5 § 386, providing that no 
objection ‘‘to the sufficiency of the 
averments of the bill or petition... 
shall be made in the Court of 
Appeals, unless it shall appear by the 
record that such objection was made 
by exceptions, filed in the Court 
from which the appeal shall have 
been taken,” the sufficiency of a bill 
for appointment of receiver cannot 
be questioned for the first time in 
the appellate court. Carrington v. 
Thomas C. Basshor:Co., 121 Md. 71, 
88 A 52. 

[b] Where cause tried on agreed 
statement of facts.—An objection 
that the petition does not state facts 
sufficient to constitute a cause of ac- 
tion cannot first be taken on appeal, 
where the case was tried on an 
agreed statement of facts, and the 
defect in the petition might have been 
cured by amendment on the trial so 
as to conform to the facts admitted. 
St. John State Bank v. Norduff, 2 
Kan. A..55,°43_P 312. 

{c] Allegations as to contracts.— 
(1) Miller v. Benson, 146 Ill. A. 132; 
Cleveland, ete., R. Co. v. Shea, 174 
Ind. 303, 91 NE 1081 (agreement of 
railroad company to settle claim of 
contractor to prevent filing of lien by 
subcontractor); Noyes Carriage Co. v. 
Robbins, 31 Ind. A. 300, 67 NE 959; 
Neale v. New York Steam Co., 147 
App. Div. 725, 132 NYS 71; Nichols 
vy. Riley, 118 App. Div. 404, 103 NYS 
554 (any contract is provable which 
is fairly within the general allega- 
tions made); Hanover Nat. Bank v. 


Cocke, 127 N: C. 467, 37 SE 507. (2) 
Goods sold and delivered. Turnip- 
seed v. Burton, 4 Ala. A. 612, 58 S 


959; Hoover v. Lester, 16 Cal. A. 151, 
116 P 382; Thompson v. Jordan, 164 
Ind. 551, 73 NE 1087; Pennsylvania 
BE) te. (Co, -v..Fosnotte,” (Ind? A.) 
NE 586; Mills v. Spencer, 3 Mich. 
127. (3) Action for commissions. 
Albin Co. v. Kuttner, 77 SW 181, 25 
KyL 1100. (4) Failure to set out 
written contract. Vulcan Iron Works 
Co. v. Electric Magnetic Gold Min. 
Co., 54 Ind. A, 28, 99 NE 429, 100 NE 
307; Coppes v. Union Nat. Sav., etc., 
Assoc., (Ind. A.) 67 NE 1022. (5) 
Failure to state that contract was in 
writing. Carroll v. Briggs, 138 Cal. 
452, 71.P 501. (6) Failure of com- 
plaint on note to set out indorse- 
ments. Cummings v. Girton, 19 Ind. 
A. 248, 49 NE 360. (7) Mistake in 
date of note. Ward v. Ward, 35 Pa. 
59 note. (8) Breach of contract. 
Bateman v. Hipp, 51 Tex. Civ. 

405, 111 SW 971. (9) Sufficiency of 
allegation to charge breach of bond. 
Ft. Madison v.’ Moore, 109 Iowa 476, 
80 NW 527. (10) Allegations of per- 
formance of contract or conditions by 
plaintiff, or of readiness to_perform. 
Parke, ete, Co. v. San Francisco 
Bridge Co., 145 Cal. 534, 78 P 1065, 79 
P 71; Workingmen’s Mut. Protective 
Assoc. v. Swanson, 43 Ind. A. 379, 87 
NE 668 (under statute providing 
that, in pleading the performance of 
the conditions precedent in a con- 
tract, it shall be sufficient to allege 
generally that the party performed 
all the conditions on his part); Micks 
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v. Stevenson, 22 Ind. A. 475, 51 NE 
492; Andrus v. Fidelity Mut. F. Ins. 
Assoc., 168 Mo. 151, 67 SW 582 (ac- 
tion on life insurance policy); Rice 
v. Palatine Ins. Co., 17 Pa. Super. 261 
(action on fire insurance policy). 
(11) The complaint in an action for 
breach of marriage promise cannot be 
objected to for the first time on ap- 
peal for failure to allege plaintifi’s 
readiness and willingness to marry 
defendant from the time the contract 
was made until its alleged breach. 
Hunter v. Hatfield, 68 Ind. 416. (12) 
Specific performance. Kirkham  v. 
Moore, 30 Ind. A. 549, 65 NE 1042. 
(13) Action against telegraph com- 
pany. Bennett v. Western Union Tel. 
Co. 128 NAG, 103,638) She 294s Gl) 
Action against partner after dissolu- 
tion of firm. Carlson v. Barker, 36 
Mont. 486, 93 P 646 (allegation of 
consideration for defendant’s promise 
to pay plaintiff money due him from 
the firm as wages). (15) Liability 
of married woman on note. Scott v. 
Collier, 166 Ind. 644, 78 NE 184. (16) 
Misdeseription of order for payment 
of money. Millen v. Williams, 210 
Mass. 516, 96 NE 1103; Buttrick Lum- 
ber Co. v. Collins, 202 Mass. 413, 89 
NE 1388 (order for payment of money 
improperly declared on by the payee 
as an inland bill of exchange). 

[d] Demand.—vU. S. Fidelity, etc., 
CoP Way State, 405 ands AR 36" Sh Nie 
226 (failure to allege demand in ac- 
tion on guardian’s bond): Kirkham 
v. Moore, 30 Ind. A. 549, 65 NE 1042. 

[e] Claim against decedent’s es- 
tate.—Britian v. Fender, 116 Mo. A. 
S392 S Wi a9: 

[f] Action for fraud.—Monmouth 
College v. Dockery, 241 Mo. 522, 145 
SW 785 (failure to allege diligence in 
discovery of fraud). Allegations of 
fraud see infra note 41 

[g] Petition to recover usury paid. 
—Caddo Nat. Bank v. Moore, 30 Okl. 
148, 120 P 1003. 

{h] Libel and slander.—Schoep- 
flin v. Coffey, 162 N. Y. 12, 56 NE 
502 [rev 25 App. Div. 438, 49 NYS 
627] (failure to allege publication of 
slanderous statement). 

{i] Trespass.—(1) Higdon v. Gar- 
rett,) 5 Ala.vA..-467, 59) S 3093 Rife. v. 
Middletown, 32 Pa. Super. 68. (2) 
Omission of “forcibly.” Wilcox v. 
Conway, 115 Mass. 561. 

j Actions for personal injuries 
or death.—(1) Alabama Cons. Coal, 
ete., Co. v. Cowden, 175 Ala. 108, 56 
S 984; Lee v. Northwestern R. Co., 84 
S. C. 125, 65 SE 1031 (objection that 
a complaint for injuries in a railroad 
crossing accident was insufficient to 
bring the action under the statute). 
(2) Action for death. Illinois Cent. 
Re Co.” Vv. WRorters? 207 Ned. §3i45 525 
CCA 55 (holding that the failure of a 
declaration, in an action for death of 
an employee under the Employers 
Liability Act, as amended by the act 
of April 5, 1910, brought for the ben- 
efit of decedent’s parents or next of 
kin, to aver pecuniary loss, was not 
fatal, where the evidence tended to 
show pecuniary loss to decedent’s 
father, and the objection was not 
raised by demurrer or at the trial); 
Texas, etc., R. Co. v. Lacey, 185 Fed. 
225, 107 CCA 331 (action for death of 
son; failure to allege whether de- 
ceased was unmarried or childless); 
Nordhaus v. Vandalia R. Co., 147 III. 
A. 274 [aff 242 Ill. 166, 89 NE 974] 
(death of servant by wrongful act of 
master); Oulighan v. Butler, 189 
Mass. 287, 75 NE 726; Gates v. Beebe, 
170 Mich. 107, 185 NW 934. (3) Act, 
negligence, or defect causing ‘injury. 
Alabama Cons. Coal, ete., Co. v. Cow- 
den, 175 Ala. 108, 56 S 984; Boglino 
v. Giorgetta, 20 Colo. A. 338, 78 P 
612; Macon, etc., R.-Co. v. Moore, 125 
Ga. 810, 54 SE 700; Trybula v. A. 
Plamondon Mfg. Co., 153 Ill. A. 298; 
Indianapolis Tract., ete., Co. v. Smith, 
38 Ind. A. 160, 77 NE 1140; Medsker 
v. Pogue, 1 Ind. A. 197, 27 NE 432; 
Roenfranz v. Chicago, ete., R. Co., 


,Clark Hardware Co. 
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140 Iowa 33, 116 NW 714; O’Brien v. 
Nute-Hallett Co., 177 Mass. 422, 59 
NE 65; McKone vy. Michigan Cent. R. 
Co., 51 Mich. 601, 17 NW 74, 47 AmR 
596; King v. Nichols, etc., Co. 53 
Minn. 453, 55 NW 604 (defects in ma- 
chinery)|;. “Yazoo; etes) oR. (‘Cons sv. 
Schraag, 84 Miss. 125, 36 S 193; Drol- 


shagen v. Union Depot R. Co., 186 Mo.” 


258, 85 SW 344; Ball v. Neosho, 109 
Mo. A. 683, 83 SW 777; Virginia, etc., 
R. Co. v. Bailey, 103 Va. 205, 49 SE 
33; Selby v. Vancouver Water Works 
Co., 32 Wash. 522, 73 P 504 (proxi- 
mate cause of injury). (4) Freedom 
from contributory negligence. Brock- 
ett v.’ Fair Haven, ‘ete: RR: Co 73 
Conn. 428, 47 A 763. 

[k] Action to enforce liability of 
stockholder.—Anglo-American Land, 
ete., Co. v. Lombard, 132 Fed. 721, 
68 CCA 89. 

[1] Enforcement 
lien.— Parke, etc., Co. v. Inter Nos 
Oilp- ete) 1Cos7 147. Cals 4905" S20 ee s51) 
(materials furnished in construction 
of well); Carpenter v. Furrey, 128 
Cal. 665, 61 P 369; Western Lumber, 
etce., Co. v. Merchants’ Amusement 
Co., 18 Cal. A. 4, 108 P 891; Madary 
v. Smartt, 1 Cal. A. 498, 82 P 561; 
v. Centennial 
Tunnel Min. Co., 22 Colo. A. 174, 123 
P 322; Hess tv. Beck; Lit ke vAL ait 
Lengelson v. McGregor, 162 Ind. 258, 
67 NE 524, 70 NE 248; Heyde v. Sult, 
23 Ind. A. 83, 52 NE 456; Berkshire 
Lumber Co. v. J. S. Chick Inv. Co., 
170 Mo. A. 1, 155 SW 904 (failure to 
allege notice of intention to file lien). 

[m] Action to foreclose railroad 
mortgage.—Illinois Trust, etc., Co. v. 
Pacifie R..Co., 115.Caly 285; 47; P 60. 

{n] Allegations as to title, own- 
ership, possession, or right to posses- 
sion.—(1) Parke, etc., Co. v. Inter 
Nos Oil, etc., Co., 147 Cal. 490, 82 P 
51; Empire Ranch, etc., Co. v. Bender, 
49 Colo. 522, 113 P 494; Glos v. Hayes, 
214 Ill. 372, 73 NE. 802; Macy “v. 
Wood, 49 Ind. A. 469, 97 NE 553; 
Crystal Ice, etc., Co. v. Marion Gas 
Co., 35 Ind. A. 295, 74 NE 15; Heyde 
v. Sult, 22 Ind. A. 83, 52-NE 456; 
McQueeney v. Toomey, 36 Mont. 282, 
92 P 561, 122 AmSR 358, 13 AnnCas 
316; Pollock Min., ete., Co. v. Daven- 
port, 31 Mont. 452, 78 P 768; Burgi v. 
Rudgers, 20 S. D. 646, 108 NW 253 
(allegation of ownership in alterna-. 
tive). (2) Adverse possession. Clay 
v. Kennedy, 72 SW 815, 24 KyL 2034. 

[o] Suit to quiet title.—Townsend 
v. Penrose, 84 Ark. 316, 105 SW 588 
(attack on validity of tax sales). 

[p] Petition to vacate judgment 
for fraud.—Wagener v. Whitmore, 79 
Nebr. 558, 113 NW 238. 

[q] Petition to set aside default 
judgment.—MacCall v. Looney, 4 
Nebr. (Unoff.) 715, 96 NW 238. 

{r] Petition for removal of admin- 
istrator and appointment of another. 
—In re Koller, 40 Mont. 147, 105 P 549. 

{s] Mandamus.—Hart v. State, 
(Ind.) 64 NE 854. 

[t] Election contest.—Lemaire v. 
Walsh, 27 Nev. 258, 74 P 801. 

[u] Betition for construction of 
drainage ditch.—Shoemaker v. Wil- 
liamson, 156 Ind. 384, 59 NE 1051. 

[v] Petition to levy drainage as- 
sessment against railroad.—Birds 
Drain. Dist. v. Cairo, ‘ete; R: Co., 
257 Ill. 57, 100 NE 141. 

[w] Complaint for money had and 
received.—_R. W. English Lumber Co. 
v. Hireen, 25 Colo. A. 199, 136 P 


475 
Complaint to establish result- 


of mechanic’s 


[x] 
ing trust.—Pavlovich y. Pavlovich, 22 
Cal. As 500, 135 P 303. 

[y] In an action on a liquor deal- 
er’s bond given in connection with a 
license to do business at a certain 
place it is too late on appeal to urge 
for the first time that a breach re- 
garding which there was testimony 
was not alleged to have occurred in 
the place named in the bond. Wood- 
burn v. Aplin, 64 Or. 610, 131 P 516. 

41. U. S.—Anglo-American Land, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the first time on appeal on the ground that it does 
not allege, or insufficiently alleges, leave of court 
to sue,” capacity or right to sue,** the capacity in 


APPEAL AND ERROR 


which defendant is sued,*4 or performance of a 


etc., Co. v. Lombard, 132 Fed. 721, 68 
CCA 89; Western Hlectric Co. v. 
Sperry Blectric Co., 58 Fed. 186, 7 
CCA 164; Glaspie v. Keator, 56 Fed. 
203,,5 CCA 474. 

Ala.—Masterson vy. Pullen, 62 Ala. 


145 
Ark.—Townsend y. Penrose, 84 Ark. 
316, 105 SW 588. 

Cal. —Carpenter v. Furrey, 128 Cal. 
665, 61 P 369; San Joaquin. Valley 

Bank v. Dodge, 125) Cale dis-olak. Odd: 
Rose v. Rose, 112 Cal. 341, 44 P 658; 
Haines v. Stilwell, 40 P "332; In, re 
Bullard, 31 P 1119; Kirsch v. Derby, 
96° Cal. 602; 32 Pp 567; Reading v. 
Reading, 96 Cal. 4, 30 P 803; Selig- 
man v. Armando, 94 Cal. 314, 29 P 
710; Ortega v. Cordero, 88 Cal. 221, 
26 P 80; Sukeforth v. Lord, 87 Cal. 
399,. 25 Pp 497; Kirsch v. Kirsch, 83 
Cal. 633, 28 P 1083; Horton v. Domin- 
guez, 68 Cal. 642, 10 P 186; Bartnett 
Vermeil t Oma he A POs 124 P 885; 
Webster Vv. Carr) 238 Cal. UX UPS 124 
P 447; San Gabriel Vailey Bank v. 
Lake View Town Co., 4 Cal. A. 630, 
89 P 360. 

Colo.—Sigel-Campion Live Stock 
Co. v. Holly, 44 Colo. 582, 101 P 68; 
Majors v. Taussig, 20 Colo. 44, 36 Pp 
816; Mulock v. Wilson, 19 Colo. 296, 
35 P 532; Hook v. Fenner, 18 Colo. 
283, 32 P 614, 36 AmMSR 277; Orman 
Vv. Mannix, 17 Colo. 564, 30 P 1087, 
31 AmSR 340, 17 LRA 602; Park 
County v. Locke, 2 Colo. A. 508, 31 
IPO. 

Conn.—Brockett v. Fair Haven, 
etc., R. Co., 73 Conn. 428, 47 A 763. 

Ga.—-Macon, ete., R. Co. v. Moore, 
125 Ga. 810, 54 SE 700; Burr v. At- 
lanta Paper @o:;," 2) (Ga; "A. 52, 58 SH 
373. 

Ida.—West v. Johnson, 15 Ida. 681, 
99 P 709; Farmers’ Co-operative 
Ditech Co. v. Riverside Irr. Dist., 14 
Ida. 450, 94 P 761, 764, 765. 

Tll.—Smith v. Henline, 174 Ill. 184, 
51 NE 227; Bekins Household Ship- 
ping Co. v. Grand Trunk R. System, 
162 Ill. A. 497. 

Ind.—Lengelsen v. McGregor, 162 
Ind. 258, 67 NE 524, 70 NE 248; 
Hart v. State, 64 NE 854; Sheeks v. 
State, 156 Ind. 508, 60 NE 142; South 
Bend v. Turner, 156 Ind. 418, 60 NH 
271, 83 AmSR 200, 54 LRA 396; Peer- 
less Stone Co. v. ‘Wary, 143 Ind. 574, 
42 NE 927; Shaw v. Merchants’ Nat. 
Bank, 60 ind. 83; Kirk v. Macy, 53 
Ind. A. 17, 101 NE 108; Brotherhood 
of Painters, etc. v. Moore, 36. Ind, A. 
580, 76 NE 262; German F. Ins. Co. 
Ve Seibert, 24 Ind. A. 279, 56 NE 686; 
Ohio, etc., ie COnlVs Smith, 5 Ind. A. 
560, 32 NE 809. 

lowa.—Duffy v. Henderson, 155 
Iowa 117, 135 NW 573; Bejma v. Bej- 
ma, 116 NW 1064; Lampman vy. Brun- 
ing, 120 Iowa 167, 94 NW 562; Zion 
Church, ete. v. Parker, 114 Iowa 1, 
86 NW 60; Davis v. Walter, 70 lowa 
465, 30 NW 804; Hoyt v. Hoyt, 68 
Iowa 703, 28 NW 27. 

Ky.—Goodman v. Beard, 93 SW 666, 
29 KyL 544; Ficener v. Bott, 29 SW 
639, 16 KyL 519. 

Mass.—Sanford v. 
Com Cushei5b: 
»Mich.—Shippy v. Au Sable, 85 Mich. 
280, 48 NW 584. 

Minn.—Vance v. Great Northern R. 
Co 106 sMinn. 1725 5 1a8o.NW. 67/4; 
King v. Nichols, ete., Co.,, 53 Minn. 
453, 55 NW 604. 

Miss.—Keystone Lumber Yard vy. 
Yazoo, etc., R. Co., 94 Miss. 192, 47 
S 803; Citizens’ Bank vy. Buddig, 65 
Miss. 284, 4S 94. 

Mo.—Sessinghaus Milling Co. v. 
Hanebrink, 247 Mo.- 212, 152 SW 354, 
AnnCas1914B 875; Haynes Vv. Tren- 
ton, 123 Mo. 326, 27 SW 622; Ball v. 
Neosho, 109 Mo. A. 683, 883 SW 777; 
Green v. Supreme Lodge N. R. A.,, 
79 Mo. A. 179. 


Housatonic R. 


Mont.—Carlson v. Barker, 36 Mont. 
486, 93 P 646; Hefferlin v. Karlman, 
29 "Mont. 139; 74 12 201s Spencer. . iv. 
Montana Cent. R. Co-., 11 Mont. 164, 
27 P 681; Boyd v. Platner, 5 Mont. 
226, 2 P 346; Nichols v. Dobbins, 2 
sae Re 540. 

Nebr.—Wagener v. Whitmore, 79 
Nebr. 558, 113 NW 238: Iodence v. 
Peters, 64 Nebr. 425, 89 NW 1041; 
Sanford v. Litchenberger, 62 Nebr. 
501, 87 NW 305; Darst v. Perfect, 42 
Nebr. 574, 60 NW 928. 

Nev.—Lemaire v. Walsh, 27 Nev. 
258, 74 P 801. 

N. Y.—Neale v. New York Steam 
Co., 14% App! Div. 41255 132 sNwiS) Ts 
Nichols v. Riley, 118 "ADD. Div. 404, 
1038 NYS 554; Brooke v. Tradesmen’s 
Nat. Bank, 69 Hun 202, 23 NYS 802; 
Block v. Sherry, 43 Mise. 342, 87 NYS 


160; Matter of Union El. R. Co., 8 
NYS 813. 
FN C.—Halstead v. Mullen, 93 N. C. 


N. D.—Mitchell v. Monarch El. Co., 
15 N. D., 495, 107 NW. 1085, 11 Ann 
Cas 1001. 

Oh.—Toldeo v. Strasel, 31 Oh. Cir. 
Ct. 432. 

Okl.—Olds v. Conger, 1 Okl. 232, 
32 2 383i 

Or.—Pug h v. Spicknall, 43 Or. 489, 
73 P 1020, 74 P 485; Wild v. Oregon 
Short Line, etc., R. Co., 21, Or7 159; 27 
P 954; Osborn v. Graves, £L-Or; 526, 
6 P 227. 

Pa.—Pittsburgh v. Pittsburgh R. 
Cos., 284 Pa, 228, 83 A 2738, AnnCas 
1913C 933; Rife v. Middletown, 32 Pa. 
Super. 68; Rice v. Palatine Ins. Co., 
IGP a. Super. 261; Dee v. Sharon Hill 
Academy, 2 Pa. Dist. 228. 

S. C.—Lee v. Northwestern R. Co., 
SALE 125, 65 SE 1031; General 
Electric Co. v. Blacksburg Land, etc., 
Co., 46 S. C. 75, 24 SH 43; Latimer Vv. 
Sullivan, 30 8. c TACs SE 639; Hol- 
land v. Kemp, 278. C 623;,3 SE 83. 

S. D.—Thomas v. Wilcox, 18 S. D. 
625, 101 NW 1072. 

Tex. —Trigg v. Moore, 10 Tex. 197; 
Granberry v. Storey, (Civ. A.) 127 
SW 1122; Settles v. Holman, (Civ. A.) 
33 SW 880; Rogers v. Golson, (Civ. 
A.) 31 SW "200; Park v. Prendergast, 
4 Tex. Civ.. A. 566, 23 “SW 535. 


Utah.—Larsen v. Utah L. & T. Co., 
23 ae a 449, 65 P 208. 
etes) Rs Co. v. Bailey, 


103. ‘Va. 205, 49 SE 33 

Wash.—State v. Ritter, 74 Wash. 
649, 134 P 492; Apker v. Hoquiam, bil 
Wash. 567, 99 P 746; Turner y. Tur- 
ner, 33 Wash. 118, 74 P 55; Wilson v. 
Aberdeen, 25 Wash. 614, 66 P 95. 

Wis.—Orton Vv. Scofield, 61 Wis. 382, 
21 NW 261. 

See Jacksonville Electric Co. v. 
Schmetzer, 53 Fla. 370, 43 S 85. 

And see cases specifically referred 
to supra note 40. 

[a] Where no motions to strike o 
make more specific were aimed a 
such defects below, mere uncertain- 
ties and surplusage in the petition 
will not be considered on appeal. Ses- 
singhaus Milling Co. v. Hanebrink, 
Bilge: 212, 152 SW 354, AnnCasi914 

[b] Allegation of fraud.—The ob- 
jection that a bill or complaint 
charging fraud is insufficient because 
it charges the same generally, with- 
out setting forth the acts constitut- 
ing the fraud, cannot be taken for the 
first time on appeal. Smith v. Hen- 
line, 174 Ill. 184, 51 NE 227; Frisbie 
v. Chase, 161 Iowa 133, 140 NW 842; 
Mason v. Daly, 117 Mass. 403; Rhead 
v. Hounson, 46 Mich. 2438, 9 NW 267; 
Wagener v. Whitmore, 79 Nebr. 558, 
113 NW 238; Larsen v. Utah L. & T. 
Co., 23 Utah 449, 65 P 208. 

{c] Allegations as to time.—Chi- 
cago, etc., R. Co. v. Schweitzer, 19 
Ill. A. 648; Cummins v. Cummins, 30 


[30.J.]. 783° 


condition precedent;*> that it is not properly en- 
titled *® or indorsed;*7 that it contains irrelevant 
or redundant matter; 348 that there are inconsistent 


Ind. A. 671, 66 NE 915; Lampman vy. 
Bruning, 120 Iowa 167, 94 NW 562. 

[d] Description of act, negligence, 
or defect causing injury.—Medsker 
v. Pogue, 1. Ind: Ay 197,.2% INHE432% 
Chapin v. Ann Arbor R. Co., 167 Mich. 
648, 1383 NW 512 (killing of stock by 
railroad company); Ball v. Weosho, 
109 Mo. A. 683, 83 SW 777 (defect in 
street); Virginia, etc., R. Co. v. Bai- 
ley; 103, Va. 205, 49 SH) 335 See 
also supra note 40 [j]. 

[e] Description of real or per- 
sonal property.—San Joaquin Valléy 
Bank v. Dodge, 125 Cal. 77, 57 P 687 
(complaint to establish way of ne- 
cessity over lands); Hook vy. Fenner, 
18 Colo,..283, 32 P 614, 386 AmSR 277 
(in writ of replevin); Rooks v. Tuck- 
er, 129 Ga. 744,°59 SE 778; Reid v. 
Mitchell, 95. Ind. 39:75 Powell v. Stick- 
ney, 88 Ind. 310; Macy v. Wood, 49 
Ind. A. 469, 97 NE 5533 Kocher v. 
Palmetier, 112 Iowa 84, 33 NW 816; 
Graves v. Barrett, 126 N. C. 267, 35 
SE 539 (complaint in partition); 
Thomas v. Wilcox, 18 S. D. 625, 101 
NW 1072 (complaint to quiet title); 
Granberry v. Storey, (Tex. Civ. AS) 
127 SW 1122 (forcible entry and de- 
tainer); Moor v. Moor, 24 Tex. Civ. 
A. 150, 57 SW 992 (complaint for par- 
tition of community property). 

42. Sligh v. Shelton Southwestern 
R. Co., 20 Wash. 16, 54 P 763. See 
also supra § 666. ; 

43. Texas, etc., R. Co. v. Jackson, 
193 Fed. 948, 113 CCA 576; Texas, 
etce., R. Co. v. Lacy, 185 Fed. 225, 107 
CCA 331 (action for death); Valley 
Lumber, etc., Co. v. Driessil, 13 Ida. 
662, 93 P 765, 15 LRANS 299, 13 Ann 
Cas 63 (foreign corporation); Reeves 
v. Howard, 118 Iowa 121, 91 NW 896 
(holding that omission of petition to 
set aside deed of deceased to allege 
that plaintiff is an heir of deceased, 
or has an interest in his estate, can- 
not be objected to for the first time 
on appeal); J. P. Calman Constr. Co. 
v. Brown, 110 Iowa 37, 81 NW 163 
(failure to allege corporate capacity 
of plaintiffs); Mansur, etc., Impl. Co. 
v. Beer, 19 Tex. Civ. A. 311, 45 SW 
972 (failure of foreign corporation 
to allege permit to do business in 


the state). See also supra § 664 et. 
seq. 
44. Higdon v. Garrett, 5 Ala. A. 


467, 59 S 309. See also supra § 681. 

45. U. S.—wWilfong v. Ontario 
Land Co., 171 Fed. 51, 96 CCA’’293 
[rev 162 Fed. 999]. 

Ind.—Workingmen’s Mut. Protec- 
tive Assoc. v. Swanson, 43 Ind. A. 
379, 87 NE 668 (action on accident 
policy). 

Iowa.—Reed v. Muscatine, 104 Iowa 
183, 73 NW 579 (statutory notice to 
defendant municipality). 

Mo.—Berkshire Lumber Co. v. J. S. 
ie Inv. €o.3 170) Mo. A. 41, 155, Siw 

N. C.—Hanover Nat. Bank v. Cocke, 
12% ANe CSO; Sias E50 

Tex.—Moor v. Moor, 24 Tex. Civ. 
A. 150, 57 SW 992. 

Performance of contract by plain- 
tiff see supra note 40 [c]. 

[a] In an action on an insurance 
policy, defendant cannot raise the 
question for the first time in a court 
of review that the declaration fails to 
allege that proofs of loss were fur- 
nished. Bischoff v. General Acc. F., 
etc., Assur. Corp., 180 Ill. A. 405. 

46. Sanders v. Lowe, 25 Iowa 598 
(objection that petition in suit on 
note and to foreclose an equity of 
redemption was not entitled ‘“Peti- 


tion in equity’’). 
McDougal, 126 
Ind. 25 NE 820. 


47. Hawkins v. 
SBIR 
48. Castles v. McMath, 1 Ala. 326; 
Union Sav. Bank vy. Rinaldo, 6 Cal. A. 
637) 92a Pesi3s Bright ve Beker, 29) S. 
D. 192, 68 NW 326. 
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allegations or 


49. Connyers vy. Sioux City, 
Re Co. 18) lowart4104 43 
Hughes? v) Deéetroith setese RawCow as 
Mich. 399, 44 NW 3:96; Keystone 
Lumber Yard y. Yazoo, etc., R. Co. 
94 Miss. 192, 47 S 803; Campbell v. 
Louisville, ete., R. Co., 98 Tenn. 148, 
38 SW 732 (holding that an objection 
that a declaration contains incom- 
patible counts cannot be raised for 
the first time on appeal if the ver- 
dict is clearly referable to only one 
count which is sufficient). 

{a] A failure to elect upon which 
of two inconsistent causes of action 
pleaded plaintiff will rely will not be 
reviewed when presented for the first 
time on appeal. McDuffee v. Hayden- 
Cceur D’Alene Irr. Co., 25 Ida. 370, 


etc., 
NW 410; 


138° P5503. 
50. Houston, etcy Ri Co:=v. Ro- 
well, (Tex. Civ. A.) 45 SW 763 [aff 


92 Tex. 147, 46 SW 630]. 

51. Gable v. Seiben, 137 Ind. 155, 
36 NE 844; Berkshire Lumber Co. v 
ioe Lehick Inwy Coy) TT “Mor eA." 3, 
155 SW 904; Rogers v. Golson, (Tex. 
Civ. A.) 31 SW 200. 

[a] The omission of the word 
“promised” from the statement in a 
petition on a note, that defendants 
executed a note whereby they prom- 
ised to pay plaintiff, will not be con- 
sidered when raised for the first time 
on appeal. Hitel v. Farr, 178 Mo. A. 
367, 165 SW 1191. 

52. Helms v. Appleton, 43 Ind. A. 
482, 85 NE 733, 86 NE 1023; Lemaire 
v. Walsh, 27 Nev. 258, 74 P 801; Fle- 
wellen v. Ft. Bend County, 17 Tex. 
Civ. A. 155, .42 SW 775. 

Misnomer see supra § 683. 

{a] The use in a complaint of 
initials instead of the full christian 
names to designate plaintiffs cannot 
be questioned for the first time in the 
appellate court. Helms v. Appleton, 
43 Ind. A. 482, 85 NE 733, 86 NE 


1023. 
’ [b] Failure to name defendants 
(1) in the body of the complaint, 


where they are properly named in 
the caption, is no ground of objec- 
tion on appeal. Indianapolis St. R. 
Co. v. Coyner, 39 Ind. A. 510, 80 NE 
168. (2) And where a cross petition 
was filed against “J. Crouch and 
Crouch, partners, doing business un- 
der the firm name of J. Crouch & 
Son,” and they entered appearance 
and answered without exception, 
complaint cannot be made on appeal 
because the son’s name was not given 
in the pleadings. Merchants’ Nat. 
Bank v. Ford, 99 SW 260, 30 KyL 
558. 

53. Russ Lumber, etc., Co. v. Gar- 
rettson, 87 Cal. 589, 25 P 747; Scott 
v. Howell, 24 Colo. A. 155, 132 P 1144 
(holding that, in action to cancel a 
tax deed, a complaint, alleging that 
certain things were not done “as re- 
quired by law,’ was not insufficient 
as merely alleging a conclusion of 
law, in the absence of any motion to 
require its statements to be made 
more specific). See also Pleading [31 
Gye (20): 

54 Haines v. Stilwell, (Cal.) 40 P 
332; Spears v. Peckstein, 36 Colo. 328, 
Se P99" 

55. Heyde v. Sult, 22-Ind. A. 83, 
52 NE 456; Fischer v. . Cone 
Piimber “Co. '45 Ors Ai SOF Peaieus 
Wright v. Sherman, 3 S. D. 290, 52 
NW 1093, 17 LRA 792. 

56. State v. Walbridge, 69 Mo. A. 
657; Burgi v. Rudgers, 20 S. D. 646, 
108 NW 253. 


57. State v. Walbridge, 69 Mo. A. 
$57. 

58. Smith v. Soper, 12 Colo! A. 
264, 55 P sds 


counts,*® verbal inaccuracies,®® or 
clerical errors therein, or defects or discrepancies 
in the naming of parties;5? that it states a conclu- 
sion of law, instead of setting out the facts;°* that 
a statement is only by way of a recital;>* that an 
essential fact is pleaded by way of exhibit or the 
setting out of a copy of an instrument;°° that the 
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APPEAL AND ERROR 


[a] In an action to compel the 
issuance of corporate stock in lieu of 
certificates lost, objections to the 
complaint on the ground that it does 
not ask for the issue and delivery of 
a duplicate certificate on giving an 
indemnity bond, and filing with de- 
fendant’s treasurer such duplicate 
certificate as an escrow for five years, 
as required by statute, cannot be 
made for the first time on appeal. 
Wendon v. North Carolina R. Co., 127 
N. C. 110, 37 SEH 155. 

59. U. S.—Morrow Shoe Mfg. Co. 
v. New England Shoe Co., 57 Fed. 
685, 6 CCA 508, 24 LRA 417, 

Ark.—Sidle v. Michark Mfg. Co., 91 
Ark. 299, 121 SW 349; Waterman Vv. 
Irby, 76 "Ark. bid 89 Sw 844 (defect 
in prayer for relief in complaint to 
redeem land sold for taxes). 

Cal.—Carpenter v. Furrey, 128 Cal. 
665, 61 P 369 (failure to allege value 
of materials furnished in an action 
on a contractor’s bond, the price of 
the materials being alleged and 
found). 

Colo.—Ensley v. Page, 13 Colo. A. 
452, 59 P 225 (no prayer for judg- 
ment of ouster in a complaint in an 
action for unlawful detainer). 

Ill.— Forsyth v. Vehmeyer, 176 Ill. 
359, 52 NE 55 [aff 75 Ill. A. 308) and 
aff 177 U. S. 177, 20 SCt 623, 44 L. ed. 
723] (want of ad damnum clause); 
Patton, etc., Co. v. Shreve, 134 Ill. 
A. 271 (objection that no recovery 
could be had under the proof because 
only the common counts had been 
filed). 

Ind.—Galvin v. Britton, 151 Ind. 1, 
49 NE 1064; Hill v. Kerstetter, 43 Ind. 
A. 431, 86 NE 997, 87 NE 695 (ob- 
jection that the complaint, which was 
sufficient to entitle plaintiff to re- 
cover stock, was insufficient to sus- 
tain a judgment for dividends); Ger- 
man F’.. Ins. Co. v. Seibert, 24 Ind. A. 
279, 56 NE 686 (action on fire insur- 
ance policy; averments as to value). 

Iowa.—Duffy v. Henderson, - 155 
Iowa 117, 135 Nw 5U3 (indefiniteness 
in allegations as to nature of dam- 
ages claimed); Witt v. Latimer, 139 
Iowa 273, 117 NW 680 (holding that 
an objection made for the first time 
on appeal that the petition does not 
ask damages for disfigurement will 
not be sustained, there being a claim 
for pain, suffering, inconvenience, and 
physical disability from the injury, 
and the question of permanent dis- 
figurement having been treated on the 
trial as being in issue); Johnson y. 
Saum, 123 Iowa 145, 98 NW 599 (fail- 
ure to state a proper measure of 
damage); Williams v. Wilcox, 66 
Iowa 65, 23 NW 266; Boude vy. Meth- 
oedist Episcopal Church, 47 Iowa 705. 

Mich.—Gates v. Beebe, 170 Mich. 
107, 1835 NW 934. 

Mo.—Smiley v. St. Louis, etc., R. 
Co., 160 Mo. 629, 61 SW 667 (objec- 
tion that insanity of plaintiff from 
accident was not sufficiently alleged) ; 
Love v. Love, 98 Mo. A. 562, 73 SW 
255 (failure to allege joint cause of 
action). 

Nebr.—Flannagan v. Heath, 31 
Nebr. 776, 48 NW 904. 

Pa.—Dorff v. Schmunk, 197 Pa. 298, 
47 A 1138. 

Tex.— Gulf, ete., R. Co. v. Farmer, 
102° Tex. 235, 115 SW 260. [rev on 
other grounds (Civ. A.) 108 SW 729] 
(action by husband for death of wife; 
recovery for treatment, where a 
cause of action therefor was improp- 
erly joined with the action for death, 
but no objection was made in the 
court below to the misjoinder); In- 
Rider éte.7 Cor we Cook; séCiv. 

A.) 33 SW 888. 
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pleading is in the alternative,°® and does not com- 
ply with the statute on the subject;°7 that it con- 
tains no statutory prayer,°® or that the allegations 
as to the cause of action or damages, or the prayer, 
are insufficient to authorize the judgment or relief 
eranted;°° in most jurisdictions that there is a mis- 
joinder of causes of action;®° that the complaint is 


See also supra §§ 584, 625, 626. 

[a] A decree ordering specific per- 
formance of a contract will not be 
reversed for want of jurisdiction be- 
cause the only relief prayed was for 
the payment of money, where defend- 
ant allowed the‘case to proceed to 
final hearing without objection. ence 
v. Schmunk, 197 Pa. 298, 47 A 118. 

60. Ala._—Richmond, ‘ete., Ri Comve 
Jones, 102 Ala. 212, 14 S 786; Walker 
vy. Mobile Mar. Dock, ete ainda Cor, 
ot) ‘Ala. 529: ° 

Ark.—Burnett v. Turner, 105 Ark. 
290, 151 SW 249. 

Cal.—Worth v. Worth, 155 Cal. 599, 


102 P 663 
Colo.—Grimes v. Greenblatt, 47 
Colo. 495, 107 P 1111, 19 AnnCas 608; 


Sickman v. Wollett, 31 Colo. 58, 71 P 
1107; Farncomb v. Stern, 18 Colo. 
279, 32 P 612; Ayres v. Shields, 14 
Colo. 475, 24 P 194; Davis v. Johnson, 
4 Colo. A. 545, 36 P 887. 

Fla.—St. Augustine First Nat. 
Bank v. Kirkby, 43 Fla. 376, 32 S 881. 

Ind.—Mark y. North, 155 Ind. "575; 
57 NE 902; Rennick v. Chandler, 59 
indy. 3o4¢ Rankin v. Collins, 50 Ind. 
158; Rutherford v. Moore, 24 Ind. 
311; Pilliod v. Angola R., ete., Co., 46 
Inds A. 719,92 NEV 8295) Pittsburesn, 
etc., Re Co. vi Carlson; 24 Ind. Ave 59; 
56 NE 251. 

Iowa.—Noecker v. Wallington, 133 
Iowa 605, 111 NW 37; Easton v: 
Somerville, 111 Iowa 164, 82 NW 475, 
82 AmSR 502; Hines v. Horner, 86 
Iowa 594, 53 NW 3:17; Baugh v. Bar- 
rett, 69 Iowa 495, 29 NW 425. 

Kan.—Livermore vy. Ayers, 86 Kan. 
50,2119" R549: 

Ky.—Hardigen v. Simpkins, 43 SW 
410, 19 KyL 1376; McKee v. Pope, 18 
B. Mon. 548; Turpin v. Turpin, 4 KyL 
438; Godsye v. Lewis, 3 KyL 326. 

Minn.—Gardner v. Kellogg, 23 
Lae 463; St. Paul vy. Kuby, 8 Minn. 

Mo.—Sessinghaus Milling Co. v. 
Hanebrink, 247 Mo. 212, 152 SW 354, 
AnnCas1914B 875; Needles v. Ford, 
167 Mo. 495, 67 SW 240; Estes v. 
Nell, 140 Mo. 639, 41 SW 940; Kansas 


City Hotel Co. v. Sigement, 53 Mo. 
176; Owens v. Carthage, ete., R. Co., 
110 Mo. A. 320, 85 SW 987; Roths- 


child v. Lynch, 76 Mo. A. 339; Brook 
v. Daggs, 58 Mo. A. 190; Brent v. 
Shelley, 5 Mo. A. 580; Schuricht v. 
Broadwell, 4 Mo. A. 160 

Nebr. —North Bend First Nat. Bank 
x5 Pegatig se Lane 33 Nebr. 847, 51 NW 

N. M.—Medler v. Childers, 17 N. M. 
530, 1305 P4903 

N. C.—MceMillan v. Baxley, 112 N. 
C. 578, 16 SE 845 

Okl.—Kansas City, ete, OR. 

Shutt, 24 Okl. 96, 104 P 51, 138° pees 
SR 870, 20 AnnCas 255. 

Pa.— Rowland v. Philadelphia, 202 
Pa. 50, 517A. 589 

Ss. D.—Bright Vv. Ecker, 9 S. D. 192, 
68 NW 326. 

Tex.—Gulf, etc., R. Co. v. Farmer, 
102 Tex. 235, 115. SW 260 [rev on 
other grounds (Civ. A.) 108 SW 729]; 
Hunter v. Lyons, (Civ. A.) 144 SW 
353; Marshall, ete., R. Co. v. Wal- 
drop, (Civ. A.) 141 SW 315; Opper- 
mann vy. Petry, (Civ. A.) 115 SW 300. 

Utah.—Brittain vy. Gorman, 42 Utah 
BYSGY) wees 122 By, 

See also Pleading [31 Cyc 731]. 

Contra Boerum y. Taylor, 19 Conn. 
122; Dalson v. Bradberry, 50 Ill. 82; 
Mailly v. Elliott; 80 N. J. L. 70, 71, 
75 A 472 (where it is said that “ad- 
vantage may be taken of a misjoin- 
der, not only by a demurrer or mo- 
tion in arrest of judgment, but also 
oy proceedings in error,’ and it is 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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insufficient, where separate actions are consoli- 
dated ;*1 that the pleading is bad for duplicity; 
that a bill is bad for multifariousness;** that sepa- 
rate causes of action, properly triable ‘together, are 
not separately stated and numbered in the peti- 
tion ;°* that there is a variance between declaration 
or complaint and the writ or other process;®°° that 
a copy of the instrument sued on or an account 
was not filed therewith;** or that a document was 
improperly attached to the pleading and submitted 
to the jury as a part thereof.°7 
Judgment by default. In some jurisdictions, 
when the appeal is from a judgment taken by de- 
fault, the rule that the complaint will be held suffi- 
cient, unless there is an entire failure to state a 
cause of action, does not apply; but in such ease, 
if the complaint is not such as would withstand a 
demurrer, it may be first assailed by an assignment 
of errors on appeal.®* In other jurisdictions it has 
been held that a defendant against whom judgment 
has been taken by default upon personal service 
cannot, upon appeal, take advantage of any defect 
in the complaint, where it was sufficient to apprise 
him of his liability;®® and that, on writ of error to 
a judgment by default after a motion under a stat- 
ute to set it aside has been denied without challeng- 
ing the sufficiency of the declaration, its insuffi- 
held that, where claims against an 
executor in his representative ca- 
pacity and claims against him as an 
individual are joined in the same ac- 
tion, advantage may be taken of the 
misjoinder, not only by a demurrer 
or motion in arrest of judgment, but 
also, after judgment has been entered 
against him in both capacities, on 
proceedings in error). 
61. Fry v. Hoffman, 54 Ind. A. 434, 
102 NE 167, 103 NE 15. 
McMath, 1 


62. Ala.—Castles v. 
Ala. 326. 


534, 55 NW 459. 


Va.) 364. 
64. 


Copper Co., 


81 P_145; 


APPEAL AND ERROR 


Md.—Ashton vy. Ashton, 35 Md. 496. 
Mich.—Snook vy. Pearsall, 95 Mich. 


Va.—Hill v. Bowyer, 18 Gratt. (59/S 


Zobel v. Fannie Rawlings Min. 
Coy 49" Color ds4s dite 843 alten: vs 
Metropolitan St. R. Co., 
425, 113 SW 691; Ivey v. La France 
45 Mont. 71, 121 P 1061; 
Cohen y. Clark, 44 Mont. 151, 119 P 
775; Ayotte v. Nadeau, 32 Mont. 498, 
Kennedy v. Dodge, 19 Oh. 
Cir. Ct. 425, 10 Oh. Cir. Dec. 360. 
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ciency cannot be assigned as error if the matter 
therein is such as, if well pleaded, would constitute 
a cause of action.’° 

[§ 707] (bb) Pointing Out Particular Defects. 
Not only is objection necessary in the case of de- 
fects of the above character, but it is also necessary, 
as a rule, that the objection, however made, whether 
by demurrer, by motion, or otherwise, shall point 
out the particular defect complained of, so as to 
bring it to the attention of the lower court and 
opposing counsel, and no other objection than that 
specified will be considered on appeal.” 

Statement in assumpsit. Where defendant files 
a general objection only to the statement filed by 
plaintiff in assumpsit, to be sent out with the jury, 
he cannot on appeal dispute the items therein.” 

An objection to the introduction of evidence in a 
case on the ground that the complaint does not state 
sufficient facts to constitute a cause of action is in- 
sufficient to direct the attention of the trial court 
to an amendable defect in the complaint upon which 
the party making the objection relies, so as to en-- 
title him to make such objection on appeal.“ 

[§ 708] (cc) Failure to State Cause of Action’* 
—aaa. In General. While it has been held in some 
jurisdictions that the objection that the complaint 
does not state facts sufficient to constitute a cause 
Higdon v. Garrett, 5 Ala. A. 467, 59 


S 309; Cunningham Hardware Co. v. 
cue Transp: Co., 4 Ala. A: 561, 58 
Cal.—Webster v. Carr, 18 Cal. A. 
772, 124 P 447. 
Conn.—Brockett  v. 
ete: «Rs Oo. 


Fair Haven, 
73 Conn. 428, 47 A 763. 
Ga.—Rooks v. Tucker, 129 Ga. 744, 
59° SH. 1783) Macon, ete Rao. avs 
Moore, 125 Ga. 810, 54 SE 700. 
Ind.—Allen v. Northwestern Mut. 
L. Ins. Co., 136 Ind. 608, 36 NE 515; 
Stiles v. Hasler, (A.) 104 NE 878. 
Iowa.—Johnson vy. Saum, 123 Iowa 


133 Mo. A. 


Colo.—Zobel v. Fannie Rawlings 65. Emerson v. Gainey, 26 Fla. 
Min. Co., 49 Colo. 134, 111 P 843. 123, 7 S 526; Fonville v. Monroe, 74 
Ind.—Mark v. North, 155 Ind. 575,} Ill. 126; Simons vy. Waldron, 70 Ill. 


57. NE 902; Burrows v. Holderman, 
31 Ind. 412; Pilliod v. Angola R., ete., 
Cov, 46) Indy AL 719 9 TNE S29); Pitts- 
burgh, etce., R. Co. v. Carlson, 04 Ind. 
INS SOS DO NE 251. 

Kan.—Burgess v. Alcorn, 75 Kan. 
735, 90 P 239. 

Ky. —Ridgway v. New Castle Nat. 
Bank, 12 KyL 216. 

Mass.—Gately v. Taylor, 211 Mass. 
60, 97 NE 619, 39 LRANS 472; Paine 


v. Kelley, 197 Mass. 22, 83 NE 8. 
Minn.—Hewitt v. Brown, 21 Minn. 
163. 
Miss.—Brown v. Ashford, 56 Miss. 
Gite 


Mo.—Union Nat. Bank v. Lyons, 
220 Mo. 538, 119 SW 540; Howard v. 
Clark, 43 Mo. 346; Potter v. Metro- 
politan St. R. Co., 142 Mo. A. 220, 126 
SW 209; Wills v. Atchison, etc, nENS 
Coniss "Mo. A. 625, 113 SW 713; Al- 
ten v. Metropolitan Site Ev. Co... 133 
Mo. A. 425, 113 SW 691; Owens v. 
Carthage, etc., ECO melo “Mo. A. 320, 
85 SW 987; Champ Spring Co. v. B. 
Roth Tool Co., 96 Mo. A. 518, 70 SW 
506; Schuricht v. Broadwell, 4 Mo. A. 
160. 

Mont.—Cohen v. Clark, 44 Mont. 
151, 119 P 775; Ayotte v. Nadeau, 32 
Mont. 498, 81 P 145 


Nebr.—Murten vy. Garbe, 91 Nebr. 
439, 136 NW 66. 
Tex.—Tucker v. State, 6 Tex. A. 


251; Berliner v. State, 6 Tex. A. 181; 
Coney v. State, 2 Tex. A. 62. 

See also Pleading [31 Cyc 726]. 

638. Ala.—Ellis v. Crawson, 177 
Ala. 294, 41 S 942. 

D. G—-Knight v. Herriman, 37 App. 


236. 
Tll.—Bevans v. Murray, 251 Ill. 
603, 96 NE 546; Litz v. West Ham- 


mond, 230 Ill. 310, 82 NE 634; Adam 
v. Rockey, 139 Ill. A. 507. 


[3 C. J.-50] 


281; Thompson vy. Turner, 22 Ill. 389; 
Grand Lodge A. O. U. W. v. Jesse, 50 
Ili. A. 101; Springer v. Com., 3 Penr. 
& W. (Pa.) 28; Chesapeake, etc. R. 
Co. v. Chapman, 115 Va. 32, 78 SE 631 
(holding that, defendant not having 
craved oyer of the writ to make it 
a part of the record, an alleged vari- 
ance between the declaration, as 
amended, and the writ could not be 
reviewed on a writ of error). See 
also Abatement and Revival §§ 175, 
219; Pleading [31 Cyc 727]. 

66. See infra § 715. 

67. Guthrie y. Carpenter, 162 
417, 70 NE 486. See infra § 715. 

68. Yorn v. Bracken, 153 Ind. 492, 
5b NE 257; Old w. Mohler, 122) Ind. 
594, 23 NE 967; Smith v. Carley, 8 
Ind. 451; Dougherty v. Wise, 25 Ind. 
A. 398, 58 NE 267; Albany Furniture 
Co. v. Merchants’ Nat. Bank, 17 Ind. 
A. 93, 46 NE 479; Sloan v. Faurot, 11 
Ind. A. 689, 39 NE 539. And see In- 
ternational Harvester Co. v. Cam- 
eron, 25 Okl. 256, 105 P 189; Leforce 
v. Haymes, 25 Okl. 190, 105 P 644. 

69. Richards vy. Land, etc., Impr. 
Co, 99 Wis: (6255 To ENW. 4012" "And 
see Buck v. Citizens’ Coal Min. Co., 
240 Lil els Os ENE 228) Kosten” v. 
Millen. 149) TN L953) Ni 46% Gn 
equity); Halvorsen v. Orinoco Min. 
Co., 89 Minn. 470, 95 NW 320; Weaver 
v. Southern Oregon Co., 30 Or. 348, 
48 P 171; Askren y. Squire, 29 Or. 
228, 49.P 779. 

70. Talbott v. Southern Oil Co., 60 
W. Va. 423, 55 SE 1009. 

71. U. S.—George A. Fuller Co. v. 
McCloskey, 228 U. S. 194, 33 SCt 471, 
Diiemedumniioo Tati som App. CD. CC.) 
595]. 

Ala.—Merritt v. Wyatt, 184 Ala. 
262, 68 S 962; Alabama Steel, etc., 
Co. v. Griffin, 149 Ala. 423, 42 S 1034; 


Ind. 


145, 98 NW 599; Harris-Hmery Co. v. 
Pitcairn, 122 Iowa 595, 98 NW 476. 

Miss.—Trenholm vy. Miles, 64 S 
209; Keystone Lumber Yard vy. Yazoo, 
ete., R. Co., 94 Miss. 192, 47 S 803; 
Yazoo, etc., R. Co. v. Schraag, 84 Miss. 
125, 36 S' 193. 

Mo.—Angel v. Portageville, 168 Mo. 
A. 16, 151 SW 192. 

Nebr.—Fischer v. Coons, 26 Nebr. 
400, 42 NW 417 (where it was held 
insufficient to say in a motion that 
“the defendant moves the court to 
require plaintiff to make the allega- 
tions in his petition more specific 
and certain’’). 


Pa.—Pittsburgh v. Pittsburgh R. 
Co: 234 Pa. 223) 83' A 273, ‘Anin@as 
191IC 933: 


Tex.—McNeill v. Masterson, 79 Tex. 
670, 15 SW 673. 

Vit. —Doyle v. Melendy, 85 Vt. 297, 
84 A: 111129, 

Va.—Hot Springs Lumber, etc., Co. 
Vi) Revercomb;, 110. Vaw'240, 965 eS 
557; U. S. Mineral Co. v. Camden, 106 
Va. 663, 56 SE 561, 117 AmSR 1028. 

Wash.—Sligh v. Shelton South- 
beet RCo. 20 Wash) G63 54 2 

See also supra §§ 639, 640. 

Rulings on demurrer or exception 
see infra § 718. 
eb tater da on motions see 

Changing or adding grounds of ob- 
jection see also infra § 800. 

72. Pittsburgh v. Pittsburgh R. 
Con 234 Pan 2285 asoeew Bion Amman 
1913C 933; Terry. v. Drabenstadt, 68 
oC 400; Kline v. Gundrum, 11 Pa. 

42 


infra § 


Schweinber vy. Great Western 
HEsCo5eo Ne Ds 113, 81) NiW? 35s! Chilé 
son v. Fairmont Bank, 9 N. D. 96, 81 
NW 33 
74. 
eral see Pleading [31 Cyc 


Waiver of objections in gen- 
728]. 


786 13 'Cxd.] 


of action is waived by a failure to raise that ob- 
jection below in some appropriate manner,’® it is 
well settled in most jurisdictions that an objection 


75. lIowa.—Schaffhauser v. Hem- 
mer, 152 Iowa 200, 131 NW 6; Nich- 
ols-Shepard Co. v. Ringler, 135 Iowa 
18t, 112 NW 543; Enix v. Iowa Cent. 
R. Co., 114 Iowa 508, 114 NW 417; 
Osborne v. Metcalf, 112 Iowa 540, 
84 NW 685; Iowa Stone Co. v. Criss- 
man, 112 Iowa 122, 88 NW 794; Du- 
buque Lumber Co. vy. Kimball, 111 
Towa 48, 82 NW 458; Zundelowitz v. 
Webster, 96 Iowa 587, 65 NW 835; 
Ross v. Hawkeye Ins. Co., 93 Iowa 
222, 61 NW 852, 34 LRA 466; Man- 
well v. Burlington, etc., R. Co., 89 
Iowa 708, 57 NW 441; Brockert v. 
Central Iowa R. Co., 82 Iowa 369, 47 
NW 1026; Hendershott vy. Hollister, 
Fada ae RLOE niet v. Reade, 4 Iowa 
2 

Kan.—Stanley ne Atchison, etc., R. 
WO LO, ale SOE OEE oes Green v. 
Dunn, 5 Kan. 254; McBride v. Hart- 
well, 2 Kan. 410. Compare how- 
ever McKinstry v. Carter, 48 Kan. 
428, 29 P 597. 

Ky.—Moss v. Wolf, 16 KyL 398. 
fs pee aes Vv. Scott, 23 La. Ann, 

Mass.—Ward v. Merriam, 193 Mass. 
135, 78 NE 745; Wood v. Dean, 165 
Mass. 559, 43 NE 510. And see Green- 
eae v. Chick, 187 Mass. 157, 72 NE 

oOo. 

Minn.—Nicholls v. Frederick Mill- 
ing Co., 123 Minn. 531, 143 NW 1123; 
Travelers’ Indemn. Co. v. Fawkes, 
120 Minn. 353, 1389 NW 703, 45 LRA 
NS 331. 

Mo.—Sexton vy. Metropolitan St. R. 
Co., 245 Mo. 254, 149 SW 21. 

N. Y.— Knapp v. Simon, 96 N. Y. 
284; Hofheimer v. Campbell, 59s Ney. 
269; Weidner vy. Olivit, 108 App. Div. 
122, 96> NYS 337" Latt "188 N. Y. 611 
mem, 81 NE 1178 mem]; Braunberg 
v. Solomon, 102 App. Div. 330, 92 
NYS 506; E. Waterman Co. v. 
Waterman, 40 App. Div. 530, 58 NYS 
168; Abernathy v. Church of Puri- 
tans Soc., 3 Daly 1; Hinds v. Kellogg, 
13 NYS 922 [aff 133 N. Y. 536 mem, 
30 NE 1148 mem]. Compare how- 
ever Rayner v. Clark, 7 Barb. 581; 
Cole) -v.. .Blunt,.15 IN: YY. Super. 2116; 
Hathaway v. Orient Ins. Co., 11 NYS 
413 [aff 134 N. Y. 409, 32 NE 40, 17 
LRA 514]. 

Or.—Whitney Co. v. Smith, 63 Or. 
187, 126 P 1000 

sg. C.—Montgomery v. Robinson, 93 
S. C. 247, 76 SE 188 (holding that, 
notwithstanding Coder SCiv. #2 Prec: 
[1902] § 169, an objection that the 
complaint does not state facts consti- 
tuting a cause of action cannot be 
first raised in the supreme court); 
Jones v. Atlantic Coast Lumber 
Corp., 92 S. C. 418, 75 SE 698; Green 
v. Green, 50 S. C. 514, 27 SE 952, 62 
AmSR 846; Shell v. Boyd, 32 S. C. 
359, 11 SE 205; Miller v. George, 30 
SiC; 526,°9. SH) 659: 

Wis.—Midlothian Iron Min. Co. v. 
Dahlby, 108 Wis. 195, 84 NW 152; 
Momsen y. Atkins, 105 Wis. 557, 81 
NW 647 

[a] Premature action.—The ob- 
jection that a petition does not state 
facts sufficient to constitute a cause 
of action because it shows that the 
cause of action arose subsequently to 
the suit cannot be raised for the first 
time on appeal. Green vy. Dunn, 5 
Kan. 254. 

[b] Sufficiency of ohjection.—Un- 
less an objection to any evidence on 
the ground that the complaint fails 
to state a cause of action definitely 
points out wherein the complaint so 
fails, it will not be considered on ap- 
peal. Clayton State Bank of Com- 
merce v. Western Union Tel. Co., 
(N. M.) 142 P 156. 

{e] In Indiana, under Act March 
4, 1911 (L. [1911] c 157) § 3, amend- 
ineweActe Aprile yisls UssilenCia is siul 
e 38) § 89, a defendant cannot first on 
appeal assign as error that the com- 
plaint did not state a cause of action. 


APPEAL AND ERROR 


Stiles v. Hasler, (A.) 104 NE 878. 
Contra prior to this statute see infra 
note 76. 

76.) 10. S.——Teal. v, Walker; ide 
S. 242, 4 SCt 420, 28 L. ed. 415; Watts 
v. Waddle, 6 Pet. 389, 8 L. ed. 437; 
U. S. Bank v. Smith, 11 Wheat. 171, 
6 L. ed. 443; Kerr v. Moon, 9 Wheat. 
565; 6: ed. 161; Slacum v. Pomery, 
6 Cranch®* 221, 3 L. ed. 204; Western 
Union Tel. Co. Si Sklar, 126 Fed. 295, 
61 CCA 281; Kentucky iy, etc.,’ Ins. 
Co. v. Hamilton, 63 Fed. 93, 11 CCA 
42. 

Ala.—Trott v. Birmingham R., etc., 
Co., 144 Ala. 383, 39 S 716; Louisville, 
ete., R. Co. v. Williams, 113 Ala. 402, 
21 S 938; Marion v. Regenstein, 98 
Ala, 475, 13 S 384; Turnipseed v. Bur- 
ton, 4-Ala. Av 612, 58.S.959> Ritter v. 
Hoy, 1 Ala. A. 648, 55 S 1034. 

Ariz.—Sandoval v. Randolph, 11 
Ariz, 371,, 95-P. 119 Laff 222 UaSi 1615 
32 SCt 48, 56 L. ed. 142]. 

Cal.—Parke, ete., Co. .v. Inter Nos 
Oil;, ete., Co., 147 Cal. 490, 82. Py.b1; 
Warner v. Warner, 144 Cal. 615, 78 
P 24; Barron v. Frink, 30 Cal. 486; 
Willson. v. Cleaveland, 30 Cal. 192; 
Haskell v. Moore, 29 Cal. 437; Abbe 
v. Marr, 14 Cal. 210; Gregory v. Ford, 
145 Cale i:38,5 73. Aim Ds 6395 WWWihite ave 
Fratt, 13 Cal. 521; Primm vy. Gray, 10 
Cal. 522; Russell v. Ford, 2 Cal. 86; 
Cameron v. Ah Quong, 8 Cal. A. 310, 
96 P 1025.° Contra Rutz v. Obear, 15 
Cal. A.) 435, 115 P 67. 

Colo.—Sykes v. Kruse, 49 Colo.. 560, 
113 P 10138; Phillips County School 
Dist, sNo, “A: v. Flanigan, 28 Colo. 
431, 65 P 24; Barr vy. Foster, 25 Colo. 
28, 52 P 1101; Insurance Co. of North 
America v. Bonner, 24 Colo. 220, 49 P 
366; Stevenson vy. Lord, 15 Colo. 131, 
25 P 313; Gillett v. Peo., 13 Colo. A. 
553, 59 P 72 (mandamus); Hoy v. 
Leonard, 13 Colo. A. 449, 59 P 229; 
Nylan v. Renhard, 10 Colo. A. 46, 49 
P 266; Creswell v. Woodside, 8 Colo. 
A. 514, 46 P 842. 
hae C.—Warner y. Baker, 36 App. 

Fla.—Sylvester v. Lichenstein, 61 
Fla. 441, 55 S 282: Prall v. Prall, 58 
Fla. 496, 50 S 867, 26 LRANS 577; 
Micou v. McDonald, 55 Fla. 776, 46 S 
291; Hall v. Northern, ete., Co., 55 
Fla. 235, 46 S 178; H. W. Metcalf Co. 
v. Martin, 54 Mla. 531, 45 S 463,127 
AmSR 149 (bill not stating case cog- 
nizable in equity); Moore v. Lanier, 
52 Fla. 353, 42 S 462; Jacksonville 
v. Massey Business College, 47 Fla. 
339, 86 S 4382; Eddins v. Tweddle, 35 
Fla. 107, 17 S 66; Pittman v. Myrick, 
16 Fla. 692. 

Ga.—Ridgway v. Bowser, 14 Ga. A. 
300, 80 SE 692; Rountree v. Craig- 
miles, 12) Gas As 23%, Wi SHaib5: 

Ida.—Gorman vy. Boise County 
Comrs:- 1" Tda,, 655: 

Ill.— Distilling, ete, Co. v. Peo., 
156 Ill. 448, 41 NE 188, 47 AmSR 
200 (quo warranto); Bowman vy. Peo., 
114 Ill. 474, 2 NE 484; Leigh v. Na- 
tional Hollow Brake Beam Co., 131 
Ill. A. 106; Lamon v. King, 91 Ill. 
A. 74 [aff 193 Ill. 537, 61: NE 1074]; 
Chicago, etc., R. Co. v. Hselin, 86 Ill. 
A. 94; Western Screw Co. v. John- 
son, 86 Ill. A. 89; Brady v. Pearson 
Lumber Co., 58 Ill. A. 417 [writ of 
error dism 159 Ill. 378, 42 NE 875]; 
Beadle County Nat. Bank v. Hyman, 
33) hs GAGE 1S 

Ind.—Daily v. State, 171 Ind. 646, 
87 NE 4: Goodwine v. Cadwallader, 
158 Ind. 202, 61 NE 939; South Bend 
v. Turner, 156 Ind. 418, 60 NE 271, 
83 AmSR 200, 54 LRA 396; Loeb v. 
Tinkler, 124 Ind. 331, 24 NE .235; 
Western Union Tel. Co. v. Reed, 96 
Ind. 195; Western Union Tel. Co. v. 
Mossler, 95 Ind. 29; Brazil v. Kress, 
5b) Ind. TA Dayvissuv.. Perry. 4teind: 
305; Curran v. Curran, 40 Ind. 473; 
Baker v. Simmons, 40 Ind. 442; Heit 
man v. Schnek, 40) Ind 393% Riley Vv. 
Butler, 36 Ind. 51; Johnston Ginga. Con! 
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of this character may be urged for the first time 
on appeal.*® The reviewing court, however, does not 
look upon such an objection with favor, and the com- 


v. Lucas, 34 Ind. A. 418, 72 NE 1102; 
Ellison v. Towne, 34 Ind. A. 22, 72 
NE 270; Coppes v. Union Nat. Sav., 
etc., Assoc., 33 Ind. A. 367, 69 NE 
702; Middaugh vy. Wilson, 30 Ind. A. 
112, 65 NE 555; Bertha v. Sparks, 19 
Ind. A. 431, 49 NE 831; Metropolitan 
L. Ins. Co. v.. McCormick, 19 Ind. A. 
49, 49 NE 44, 65 AmSR 892; Windle v. 
Williams, 18 Ind. A. 158, 47 NE 680; 
Toronto Western Assur. Co. Vv. 
Koontz, 17 Ind. A. 54, 46 NE 95; Cin- 
cinnati, etc., R. Co. v. Stanley, 4 Ind. 
A. 364, 30 NE 1103. Contra under 
present statute see supra note 75 
© 


]. 

Ky.—Walters v. Chinn, 1 Metce. 
499; Fible v. Caplinger, 13 B. Mon. 
464; Newport v. Newport, etc., Bridge 
Co. 7 Ky Li 165. 

Me.—Loggie v. Chandler, 95 Me. 
220, 49 A 1059. 

Mo.—Beheret v. Myers, 240 Mo. 58, 
144 SW 824; W. W. Brown Constr. 
Co. v. McArthur Bros. Co., 236 Mo. 
41, 139 SW 104; McGrew v. Missouri 
Pac. -R.. Coy +2800 Mor 496, Si32iSiw: 
1076; Turner v. Hunter, 225 Mo. 71, 
123 SW 1097; Shelton v. Franklin, 224 
Mo. 342, 123 SW 1084, 135 AmSR 537; 
McQuitty v. Wilhite, 218 Mo. 586, 117 
SW_ 730, 131 AmSR 561; Cartwright 
v. Liberty Tel..Co., 205-Mo. 126, 103 
SW 982, 12 LRANS 1125, 12 AnnCas 
249; Hudson vy. Cahoon, 193 Mo. 547, 
91 SW 72; Hoffman vy. McCracken, 
168 Mo. 337, 67 SW 878; McPeak vy. 
Missouri Pac. R. Co., 128 Mo. 617, 30 
SW 170; Davis v. Jacksonville South- 
eastern Line, 126 Mo. 69, 28 SW 965; 
State v. Hoyt, 123 Mo. 348, 27 SW 
382; Childs v. Kansas City, ete. R. 
Co., 17 SW 954; Smith v. Burrus, 106 
Mo. 94, 16 SW 881, 27 AmSR 329, als} 
LRA 59: Nance v. St. Louis, ete, R. 
Cone? Mo. 196; State v. Griffith, 63 
Mo. 545; Peltz Vv. Hichele, 62 Mo. 171; 
State v. Matson, 38 Mo. 489; Burns 
v. Patrick, 27 Mo. 434; Rundelman v. 
John O’Brien Boiler Works Co., 178 
Mo. A. 642, 161 SW 609; O’Toole v. 
Lowenstein, 177 Mo. A. 662, 160 SW 
1016; Maier v. Metropolitan St. R. 
CO: , 16 «Mo. As, 29% Go SVE eh O 4h 
Jones y. Alf. Bennett Lumber Coz 175 
Mo. A. 26, 157 SW 864; Greer Vv. St. 
Louis, ete., RCo. 173 IWiOs SAR S205 
158 SW 740; Angel v. Portageville, 
168 Mo. A. 16, 151 SW 192; Hegberg 
v. St. Louis, ete., R. Co; 164 Mo. A. 
514, 147 SW 192; Simpson v. Witte 
Tron Works Co., (A.) 144 SW 895; 
Jarrett v. Mohan, 142 Mo. A. 29, 126 
SW 212; Maginn v. Schmick, 127 Mo. 
A. 411, 105 SW 666; Beall v. Graham, 
125 Mo. A. 38, 102 SW 636; Usher v. 
Western Union Tel. Co., 122 Mo. A. 
98, 98 SW 84; Ball vy. Neosho, 109 Mo. 
A. 683, 883 SW 777; Jackson vy. Lin- 
coln Min. Co., 106 Mo. A. 441, 80 SW 
727; Campbell v. Carroll, 35 Mo. A. 
640; Brown v. Shock, 27 Mo. A. 351. 

Mont.—Alywin v. Morley, 41 Mont. 
191, 108 P 778; Badovinaec v. Northern 
Pac. R. Co., 39 Mont. 454, 104 P 543; 
Murray v. Butte, 35 Mont. 161, 88 P 
789; Tracy v. Harmon, 17 Mont. 465, 
43 P 500; Haggin v. Lorenz, 15 Mont. 
309, 39 Pp 285; Whiteside v. Lebscher, 
7 Mont. 433, 1%) Pe 548 
Bond, 5 Mont. a So 209; Gillette v. 
Hibbard, 3 Mont. 412; Morse v. Swan, 
2 Mont. 306; Terr. v. Virginia Road 
Co., 2 Mont. 96; Wilson v. Davis, 1 
Mont. 183. 

Nebr.—Smiley v. Sioux Beet Syrup 
Co., 71 Nebr. 581, 99 NW 268, 101 NW 
2538; Kemper, ete., Dry Goods Co. v. 
Renshaw, 58 Nebr. 513, 78 NW 1071; 
Hudelson v. Tobias First Nat. Bank, 
51 Nebr. 557, 71 NW 304. 

N. C—MeDonald v. MacArthur 
Bros: Co., 154 N..C. 122, 69 SE $32; 
Ravenal v. Ingram, 131 N. C. 549, 42 
SE 967; Nichols v. Nichols, 128 N. C. 
108, 38 SE 296; Manning vy. Roanoke, 
ete., R. Co., 122 N. C. 824, 28 SE 963; 
Ladd v. Ladd, 12 La Nei Galan 2 8 SE 
190; Harper v. Pinkston, 112 N. C. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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plaint will be construed liberally and supported by 


every legal intendment,’” and if 


amendable, or the pleading is good after verdict or 
sufficient to bar another action for the same cause, 
it will be sufficient on appeal in the absence of ob- 
jection in the court below.’® It must be shown that 
there is a total absence of an averment of some 
fact essential to the existence of the cause of ac- 
tion, or the presence of some averment that abso- 


293, 17 SE 161; Elam v. Barnes, 110 
NEC.)73,' 14 SE 621; Jackson v. Jack- 
son, 105 N.C... 433, 11 SE 173; John- 
son v. Finch, 93 N. C. 205; Tucker v. 
Baker, 86°N. -G. 1. 

N. De Hachem v. Northern Pac. 
R. Co., 14 N. D. 69, 1038 NW. 412. 

Oh.—Toomey v. Avery Stamping 
CokP20 (OhsiGirs Ct. 1337s OhaiCir, 
Dec. 216; Geiger v. State, 5 Oh. Cir. 
Ct. 288, 3 Oh. Cir. Dec. 141; Bisack v. 
Pape, 7 Oh. Dee. (Reprint) nla ye oh 
CincLBul 126. 

Okl.—Grissom v. Beidleman, 35 Okl. 
343, 129 P 853, 44 LRANS 411, Ann 
Cas1914D 599; International Harves- 
ter Co. v. Cameron, 25 Oki. 256, 105 P 
189; Leforce v. Haymes, 25 Ok1. 190, 
105'P 644. Compare Caddo Nat. Bank 
v. Moore, 30 Okl. 148, 120 P 1008. 

Or.—Neal v. Roach, 6lTOrs 5il3y 107. 
P 475; Board of Medical Hxaminers 
Vv. Hisen, 61 Or)! 492, 123° P 62; Cam- 
eron v. Burger, 60 Or. 458, 120 P 10; 
Colgan v. Farmers’, etc., Bank, 59 Or. 
469, 106 P 1034, 114 P 460, 117 P 807; 
Hilers Piano House v. Pick, 58 Or. 
54, 113 P 54; Parrish v. Parrish, 52 
Ors 160, 96 PL 1066s) Horn’ ve 7U_S: 
Mining Co., 47 Or. 124, 81 P 1009; 
Fry v. Hubner, 35 Or. 184, 57 P 420; 
Hargett v. Beardsley, 33 Or. 301, 54 
P 203; Wyatt v. Henderson, 31 Or. 48, 
48 P 790; Ball v. Doud, 26 Or. 14, 37 
Pe 0s Hvarts v. Steger, a Or. 147; 
Bowen v. Emmerson, 3 Or. 452. 

Pa.—Maher v. Ashmead, 30. Pa. 344, 
72 AmD 708; Zeller v. Wunder, 36 Pa’ 
Super. 1 (judgment for want of suffi- 
cient affidavit of defense). Compare 
Hottenstein v. Johnson, 44 Pa. Super. 
562, 

Ss’ D.—Dakota Nat. Bank v. Klein- 
schmidt, 33 S. D. 132, 144 NW 934; 
Langford v. Issenhuth, 28 S. D. 451, 
134 NW 889; Goldberg Vv. Sisseton 
Loan, etc., Co., 24°S. D, 49; 123° NW 
266, 140 AmSR 775; Johnson v. Burn- 
side, 3S: D. 230; 52 NiW-1057; Porter 
v. Booth, 1 S. D. 558, 47 NW 960. 

Tenn. —-Tumley v. Clarkesville, etc., 
R. Co., 2 Coldw. 327; Shelton v. Bruce, 
9 Yerg. 24: 

Tex.—Crowell Independent School 
Dist. v. Benjamin First Nat. Bank, 
(Civ. A.) 163 SW 339; Thompson v. 
Price, (Civ. A.) 157 SW 288; Stephen- 
ville, ete, R. Co. v. Western Coal, 
etc., Co., (Civ. A.) 127 SW 245; Rivers 
v. Campbell, 51 Tex. Civ. A. 108, 111 
SW 190; Western Union Tel. Co. v. 
Hidalgo, (Civ. A.) 99 SW 426; Alamo 
F. Ins. Co: v. Davis, (Civ. A.) 45 SW 


604; Harmon y. Callahan, (Civ. A.) 
35 SW 705. 
Utah.—Aaron vy. Holmes, 35 Utah 


49, 99 P 450; Holt v. Pearson, 12 Utah 
685741) PPC ONE 

Vt.—Weed v. Hunt, 76 Vt. 212, 56 
A 980 (want of equity in bill which 
could not have been obviated on de- 
murrer). 3 

Wash.—Robertson Mortg. Co. v. 
Thomas, «60° (Wash. 1.514, 9111 PB 795; 
Bishop v. Averill, 17 Wash. 209, 49 P 
237, 50 P 1024. : 

‘ W. Va.—Poling v. Williams, 55 W. 
Va. 69, 46 SE 704 (bill setting up un- 
enforceable claim). 

Wyo.—Grover Irr., ete., Co. v. Lo- 
vella Ditch, ete., Co., 131 P 438, 46 [cit 
Cyc]; Nichols v. Weston County, 13 
Wyo. 1, 76 P 681, 3 AnnCas 543 and 
note. 

[a] But -on appeal, not from the 
judgment, but from an order denying 
a new trial, the question of the in- 
sufficiency of the complaint cannot be 
raised for the first time. Leggatt v. 


APPEAL AND ERROR 


the defect was 


by the answer.®° 


Gerrick, 35 Mont. 91, 88 P 788, 8 LRA 
NS 1288. ol 


77. Cal.—Cushing v. 
Cals 663,°57 P 572. 

Colo.—Malley Co. v. Londoner, 41 
Colo, 486, 93 P 488; Phillips County 
School Dist. No. 15 v. Flanigan, 28 
Colo. 431, 65 P 24; Insurance Co. of 
North America v. Bonner, 24 Colo. 
220, 49 P1366; Scott v. Howell, 24 
Colo: Ato 5; 132) P 144 

Ill.—O’Rourke vy. Sproul, 241 IIll. 
576, 89 NE 663. 

Ind.—Risch v. Burch, 175 Ind. 621, 
95 NE 123; Yorn v. Bracken, 153 Ind. 
492, 55 NE 257; Pennsylvania Co. v. 
Congdon, 134 Ind. 226, 33 NE 795, 39 
AmSR 251; Du Souchet v. Dutcher, 
113. Ind. 249, 15 NE 459;' Macy v. 
Wood, 49 Ind. A. 469, 97 NE 553 (a 
more liberal rule applies when the 
sufficiency of the complaint is first 
questioned on appeal than when 
tested by demurrer); Oliver Type- 
writer Co. v. Varice, 48 Ind. A. 21, 95 
NE 327; Elwood State Bank v. Mock, 
40 Ind. A. 685, 82 NE 1003. 

Kan.—Keys v. Keys, 83 Kan. 92, 109 
P 985; Nicklisson v. Holman, 17 Kan. 
22; Moore v. Wade, 8 Kan. 380. 

Minn.—Vance v. Great Northern R. 
Co., 106 Minn. 172, 118 NW 674; Hal- 
vorsen v. Orinoco Min. Co., 89 Minn. 
470, 95 NW 320; Smith v. Dennett, 15 


Pires, 


Minn. 81; Phoenix v. Gardner, 13 
Minn. 430. 
Missi Vi Z00. 0 CUCL 0 ak tee COn al avs 


Schraag, 84 Miss. 125, 36 S 193. 

Mo.—Vivian We Robertson, 176 Mo. 
219, 75 SW 644; State v. Fraker, 166 
Mo. 130, 65 SW 720; Weaver v. St. 
Louis, ete., RaACo;, 170 Mo. A. 284, 156 
Sw 1; Pipkin v. National Loan, ete., 
Assoc. 80 Mo. A. 1. 

Mont.—Carlson v. Barker, 36 Mont. 
486, 93 P 646; Parker v. Bond, 5 Mont. 
ij i, IRAP Sy 

Nebr.—Brown County v. Keya Paha 
County, 88 Nebr. 117, 129 NW 250; 
Nelson v. Modern Brotherhood of 
America, 78 Nebr. 429, 110 NW 1008; 
Philadelphia F, Assoc. v. Ruby, 60 
Nebr. 216, 82 NW 629; Omaha Nat. 
Bank vy. Kiper, 60 Nebr. 33, 82 NW 
102; Latenser v. Misner, 56 Nebr. 340, 
76 NW 897; MacCall v. Looney, 4 
Nebr. (Unoff.) 715, 96 NW 238; Mad- 
ison First Nat. Bank v. Tompkins, 3 
Nebr. (Unoff.) 328, 91 NW 551 [aff 
reh 3 Nebr. (Unoff.) 334, 94 NW 717]. 

N. M.—Daily v. Fitzgerald, 17 N. M. 
137, 125 P 625, AnnCas1914D 1183. 

N. Y.—Nichols v. Riley, 118 App. 
Div. 404, 103 NYS 554; Ludington v. 
Taft, 10 Barb. 447. 

N. C.—Bennett v. Western Union 
Nein (Cove L28y Ne Oy 103, 2388 isle 204; 
Knowles v. Norfolk So. R. Co., 102 N. 
C. 59, 9 SE 7; Johnson vy. Finch, 93 
N. C. 205. 

Oh.—Toomey v. Avery Stamping 


Con 20 eOhy Cir Ctr iss etl On Weir, 
Dec. 216. 

Okl.—Hall vy. Bruner, 36 Okl., 474, 
127 P'255. 


Or.—Quick v. Swing, 53 Or. 149, 99 
P 418; Portland Iron Works v. Wil- 
lett, 49 Or. 245, 89 P 421, 90 P 1000. 

Tex.—Bialek v. Richmond, (Civ. A.) 
51 SW 47%. 

Wash.—Budlong v. Budlong, 48 
Wash. 645, 94 P 478; Selby v. Van- 
couver Water Works Co., 32 Wash. 
522, 738 P 504; Bishop v. Averill, 17 
Wash. 209, 49 P 237, 50 P 1024; Mo- 
ais v. Bruhn, 15 Wash. 332, 46 P 
397. 

78. Ala.—Tobias  v. 126 
Ala. 535, 28 S 517. 


Morris, 


lutely destroys plaintiff’s right to recover.’® 
appeal from a judgment dismissing an action on the 
ground that the complaint did not state a cause 
of action, where it appears that the defect in the 
complaint was cured by the answer, the appellate 
court cannot declare the judgment errorless because 
of failure of counsel to call the attention of the 
trial court to the fact that the defect was cured 
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On 


Colo.—Phillips County School Dist. 
a ee v. Flanigan, 28 Colo. 431, 65 

Ind.—Indianapolis Tract., etc., Co. 
v. Kidd, 167 Ind. 402, 79 NE 347, 7 
LRANS 143, 10 AnnCas 942; Ohio Oil 
Co. v. Detamore, 165 Ind. 243, 73 NE 
906; Bedford Belt R. Co. v. Brown, 
142 Ind. 659, 42 NE 359; Scudder v. 
Jones, 134, Ind: 547. 32° yNH 2215 
Brauns v. Glesige, 130 Ind. 167, 29 NE 
1061; Loeb v. Tinkler, 124 Ind. 331, 
24 NE 2385; Burkhart v. Gladish, 123 
Ind. 337, 24 NE 118; Harris v. State, 
123 Ind. 272, 24 NE 241; Colechen v. 
Ninde, 120 Ind. 88, 22 NE 94; Du 
Souchet v. Dutcher, 113 Ind. 249, 15 
NE 459; Becknell v. *Becknell, 110 Ind. 
42, 70 NE 414; Gossard v. Woods, 98 
Ind. 195; Clegg v. Waterbury, 88 Ind. 
21; Lewis v. Bortsfield, ,75 Ind. 390; 
Field v. Burton, 71 Ind. 380; Sanitary 
Cant Cows McKinney, 52 Ind. A. 309; 
100 NE 785; Cicero v. Lake Erie, etc., 
Re Co. 52 Ind. A. 2985. 97° NEY 389; 
Hinshaw v. Security - Trust Co., 4g 
Ind. A351, 93 NE 567% Pennsylvania 
El., etc., Co. v. Fosnotte, 48 Ind. A. 
166, 95 NE 586; Joseph Schlitz Brew- 
iIneiCon ve Shiel, (A.) 88 NE 957; El- 
wood State Bank v. Mock, 40 Ind. A. 
685, 82 NE 1003; Indianapolis Tract., 
Cte Conn: Miller, 40 Ind. A. 403, 3 
NE "113; Aitna L. ins. Cov Bockting, 
39 Ind. A. 586, 79 NE 524; Southern 
RevCon, Roach, 38 Ind. A. 211, 78 NE 
201; Indianapolis Tract..) tc COmnve 
Smith, 38 Ind. A. 160, 77 NE 1140; 
Scott v. Collier, (A.) 77 NE 666 [att 
166 Ind. 644, 78 NE 184]; Southern 


ES RO Oue Roach, (A.) 77 NE Boe. 
Brotherhood of Painters, ete. 
Moore, 36 Ind. A. 580, 76 NE 262: 


Griffin v. Miller, 36 Ind. A. 405, 75 NE 
598; Indiana Natural Gas, etc., Co. v. 
Beales, (A.) 74 NE 551; Perry- Mat- 
thews- ‘Buskirk Stone Co. v. Speer, 
(A.) 73 NE 933; Cummins v. Cum- 
mins, 30 Ind. IN 671, 66 NE 915; 
Kirkham v. Moore, 30 Ind. A. 549, 65 
NE 1042; Gleason vy. McGinnis, 30 Ind. 
A. 4, 65 NE 191; Efroymson v. Smith, 
29 Ind. A. 451, 63 NB 328; Indianapo- 
lis St. R. Co. v.. Walton, 29 Ind. A. 
368, 64 NE 630; Cleveland, etcs aR. Cox 
v. Baker, 24 Ind. A. 152, 54 NE 814; 
McCreery v. Nordyke, 23 Ind. A. 630, 
53 NE 849, 55 NE 967; Crouch v. 
Chamness, 31 Ind. A. 492, 51 NE 941; 
Bertha v. Sparks, 19 Ind. A. 431, 49 
NE 831; Markle v. Hunt, 12 Ind. A. 
353, 40 NE 280; Clark vy. Maxwell, 12, 
Ind. A. 199, 40 NE 274. 

Mich. —McClure v. Thorpe, 68 Mich. 
33, 35 NW 829; Heymes vy. Champlin, 
52 Mich. 25, 17 NW 226. 

Mo. —Pipkin v. National Loan, etce., 
Assoc., 80 Mo. A. 1; Thomas v. ‘Wer— 
remeyer, 34 Mo. A. 665; Henson v. St. 
Louis: “ete, R. Cor, 34 Mo. A, 636). 
Graham Vv. “Allison, 24 Mo. A. 516. 

N. M.—Daily v. Fitzgerald, 17 N. 
Tete ue 125 P 625, AnnCasi914D: 


N. Y.—McCarton v. New York, 149 
App. Div. 516, 133 NYS 939: Ochs 
ie Frey, 47 App. Div. 390, 62 NYS 


N. D.—Ditton v. Purcell, 21 N. D. 
648, 132 NW 347, 36 LRANS 149. 

Okl. Caddo Nat. Bank vy. Moore, 
30 Okl. 148, 120 P 1008. 

S. D.—Langford v. Issenhuth, 28 
S. D. 451, 134 NW 889. 

And see supra § 706. 

79. Ohio Oil Co. v. Detamore, 165 
Ind. 243, 73 NE 906. 

80. Stephens v. Conley, 48 Mont. 
352, 188 P 189. 
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Where demurrer was interposed and waived. But 
jt has been held that, where a demurrer to the com- 
vlaint for want of facts has been once interposed 
and waived, the sufficiency of the complaint ecan- 
not be tested on such ground on appeal, notwith- 
standing the code provision that, 


is taken by demurrer or answer, 


be deemed to have waived the same except the ob- 
jection that the complaint does not state facts suffi- 
cient to constitute a cause of action, which may be 
made at any stage of the proceedings either in the 


superior or supreme court.*? 


Effect of reply. And where the complaint is 
sufficient the contention that the complaint and re- 
ply togetlier admit an alleged defense is not within 
the rule that objections to the sufficiency of the 
complaint may be raised for the first time on ap- 
peal without an assignment of error. 
a plaintiff to the relief which he prays must be 
measured by the allegations of his complaint, and 
not by what he may aver in his reply.$? 


[§ 709] bbb. Several Counts 

81. Crane Co. v. 4itna Indemn. Co., 
43 Wash. 516, 86 P 849; Healy v. 
King County, 37 Wash. 184, 79 P 
624; Watson v. Kent, 35 Wash. 21, 76 
P 297; Mosher v. Bruhn, 15 Wash. 
332, 46 P 397. 

82. Wyatt v. Henderson, 31 Or. 48, 
48 P 790. ‘ 

83. Ind.—In this state, by statute, 
only the sufficiency of the complaint 
as a whole can be presented on ap- 
peal by assignment of error, and in 
order to test the sufficiency of the 
several paragraphs separately demur- 
rers must be filed in the court below 
and the rulings on the demurrer as- 
signed on error. Horace F. Wood 
Transf. Co. v. Shelton, 180 Ind. 273, 
101 NE 718; Gibson County v. Tiche- 
nor, 129 Ind. 562, 29 NE 32; Louis- 
ville, etec., R. Co. v. Corps, 124 Ind. 
427, 24 NE 1046, 8 LRA 636; Ashton 
v. Shepherd, 120 Ind. 69, 22 NE 98; 
Murdock v. Cox, 118 Ind. 266, 20 NE 
786; Branch vy. Faust, 115 Ind. 464, 
17 NE 898; Louisville, etc., R. Co. v. 
Ader, 110 Ind. 376, 11 NE 437; Lud- 
low v. Ludlow, 109 Ind. 199, 9 NE 
769; U. S. Express Co. v. Rawson, 
106) Indi2215, "6UNE 3375 Stout va Lur- 
ner, 102 Ind. 418, 26 NE 85; Louis- 
ville, etc., R. Co. v. Peck, 99 Ind. 68; 
Haymond v. Saucer, 84 Ind. 3; Carr 
v. State, 81 Ind. 342; Tachau v. Fied- 
eldey, 81 Ind. 54; Elmore v. McCrary, 
80 Ind. 544; Schuff v. Ransom, 79 Ind. 
458" Siles ivaj Watson, V6) Ind. 359); 
Trammell v. Chipman, 74 Ind. 474; 
Charlestown School Tp. v. Hay, 74 
Ind. 127; McCallister v. Mount, 73 
Ind. 559; Wagner v. Wagner, 73 Ind. 
135; Reymam v. Mosher, 71 Ind. 596; 
Firestone v. Daniels, 71 Ind. 570; Mil- 
ler v. Billingsly, 41 Ind. 489; Wick- 
ham v. Baker, 4 Blackf. 517; Indian- 
apolis St. R. Co. v. Bolin, 41 Ind. A. 
266, 83 NE 754; Johnston Glass Co. v. 
Lueas, 34 Ind. A. 418,72 NE 1102; 
Ellison v. Towne, 34 Ind. A. 22, 72 NE 
270; Louisville, ete., R. Co. v. Nor- 
man, 17 Ind. A. 355, 46 NE 702; Har- 
ter v. Parsons, 14 Ind. A. 331, 42 NE 
1025; Union Cent. L. Ins. Co. v. Pauly, 
8 Inds Ai85, 35° NH 1905) De Vay wv. 
Dunlap; Ind. .A= 690, 35° NE 195: 
Thatcher v. Turney, 7 Ind. A. 667, 34 
NE 1013. This rule applies even 
though the record shows that the ver- 
dict and judgment are based on an 
insufficient paragraph. U.S. Express 
So. v. Rawson, supra. 

Mass.—Reid v. Miller, 205 Mass. 80, 
31 NE 223 (holding that, in the ab- 
sence of a request for an instruction 
that defendant could not be held on 
a count in the declaration, that ques- 
tion cannot be first raised on review 
after a general verdict for plaintiff 
on evidence warranting it on some 
of the counts). 

Oh.—Swearingen v. Mount Pleasant 


APPEAL AND ERROR 


if no objection 
defendant shall 


[§ 710] 


The right of 
pleadings. 


or Paragraphs. 


Bank, 13 Oh. 200; Johnson y. Mullin, 
12 Oh. 10. : 
84. Murdock y. Cox, 118 Ind. 266, 
20 NE 786. 
85. Waiver of objections in gen- 
eral see Pleading [31 Cyc 717 et seq]. 
Filing and service ’see supra § 704. 
Signature see supra § 702. 
Verification see supra § 703. 


86. See supra § 705 et seq. 
87. U. S.—Campbell v. U. S., 224 
We S.0 205 82) SCtUMs 928i. p60 cedars 


[rev 170 Fed. 318, 95 CCA 114]; Rush 
v. Kansas City First Nat. Bank, 71 


Hed. +102, 417 ,C€CA, 627%; “Smith, (eter, 
Hie Co. v. Mellon, 58 Fed. 705, 7 CCA 

Ala.—Doss vy. Wadsworth Red Ash 
Coal (Co;,.6 18 Alan 5 9iie O45 (Sh Sal 
Bruce v. Lineville Citizens’ Nat. 


Bank, 185 Ala. 221, 64 S 82; McCall v. 
Hall, 182 Ala. 191, 62 S 68; Bush y. 
Russell, 180 Ala. 590, 61 S 373; Bir- 
mingham Trust, ete., Co. v. Currey, 
175 Ala. 373, 57 S 962; Equitable Mfg. 
Co. v. Martin, 145 Ala. 667, 39 S 769; 
Harrison v. Alabama Midland R. Co., 
144 Ala. 246, 40 .S 394; Copeland v. 
Phoenix, Inss ‘Co: 996 y Alas 615,, 1157S 
746, 388 AmSR 134. Compare Stevens 
x Oy unanii Oil Co., 156 Ala. 581, 47 

Ariz.—Fishbaugh vy. Beeler, 15 Ariz. 
1T9, ASG P1057 

Ark.—FEllis v. Terrell, 109 Ark. 69, 
158 SW 957; Good v. Ferguson, etc., 
Land, ete., Co., 107 Ark. 118, 153 SW 
1107; Oak Leaf Mill Co. yv. Cooper, 
103 Ark. 79, 146 SW 130; Cook v. Bag- 
nell Timber Co., 78 Ark. 47, 94 SW 
695, 8 AnnCas 251. 

Cal.—Zimmer vy. Kilborn, 165 Cal. 
523, 132 P 1026, AnnCas1914D 368; 
Union Trust, etc., .Co. v. Best, 160 
Cale 2637016 P aieiee Chiunchialliaeys 
Woodworth, 148 Cal. 669, 84 P 155, 
113 AmSR 324; Willey v. Crocker- 
Woolworth Nat. Bank, 141 Cal. 508, 
75 P 106; Beardsley v. Clem, 137. Cal. 
328, 70 P 175; Knight v. Whitmore, 
125) Cal, 198; 5ST Py sol klopper vv. 
levy, 98uCal: 525,033 PoA44-SPeor sy. 
Swift, 96 Cal. 165, 31 P 16; Diefen- 
dort v. Hopkins, 95, Callies43.5 29. 
265, 30 P 549; Pennie v. Roach, 94 
Cal. 515, 29 P 956, 30 P 106; Murdock 
v. Clarke, 90 Cal. 427, 27 P 275; Suke- 
forth v. Lord, 87 Cal. 399, 25 P 497; 
Thomas v. Black, 84 Cal. 221, 23 P 
1037; Hughes v. Wheeler, 76 Cal. 230, 
18 P 386; Alhambra Addition Water 
Go. va Riehardson,. 72) Cali 598,14) 2 
379; Hiatt v. Meridan School-Dist., 65 
Cal. 481, 4 P 464; Schluter v. Harvey, 
65 Cal. 158, 3 P 659; Walker v. Buf- 
fandeau, 63 Cal. 312; Pacific Bridge 
Co. v. Kirkham, 54 Cal. 558; Spiers v. 
Duane, 54 Cal. 176; Tulley v. Tranor, 
53 Cal. 274; Green v. Lake Superior, 
ete., Fuse Co., 46 Cal. 408; Towdy v. 
Ellis, 22 Cal. 650; Kriste v. Interna- 
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The objection to the declaration, complaint, or 
petition for the first time on appeal for failure to 
state a cause of action must, as a rule, be predicated 
upon the pleading as a whole and not upon the sepa- 
rate counts or paragraphs thereof, and if it con- 
tains two or more counts or paragraphs, and an 
attack is made upon it for the first time on appeal, 
the objection cannot be sustained unless every count 
or paragraph is bad.*? 
ing of two paragraphs, taken as an entirety, states 
a cause of action in all of plaintiffs, it is good as 
against an attack on appeal, although each para- 
graph states a cause of action only in some, and 
not in all, of plaintiffs.*4 

cc. Objections to Plea or Answer and 
to Subsequent Pleadings**—(aa) In General. 
general rule as to objection to pleadings on appeal ®* 
applies also to pleas or answers and subsequent 
Therefore it cannot be objected for the 
first time on appeal that the plea or answer is de- 
fective in its statement of defense or otherwise in- 
sufficient,®* unless, in some jurisdictions, there is an 


So, if a complaint consist- 


The 


tional Sav., etce., Bank, 17 Cal. A. 301, 
119 P 666; Brady v. Ranch Min. Co., 
(Cals A s1S2) 94 RPe sibs 

Colo.—Mayhew v. Smith, 42 Colo. 
534,95 P 549 Jierome w. Bohm, 22 
Colo. 322, 40 P 570; Williams v. Mel- 
lor, 12 Colo. 1, 19 P 8389; Gallup v. 
Wortmann, 11 Colo. A. 308, 53 P 247. 

Conn.—Davenport v. Lines, 77 Conn. 
473, 59 A 603. 

Fla.—Hartford F. Ins. Co. v. Hollis, 
58 Fla. 268, 50 S 985. 

Ga.—Black v. Weaver, 7 Ga. A. 507, 
67 SBE 389. 

Ida.—Work v. Kinney, 7 Ida. 460, 63 
Pes 96. 

Ill.— Illinois Cent. R. Co. v. Noyes, 
252 Ill. 178, 96 NE 830; Ogden Bldg., 
ete., Assoc. v. Mench, 196 Ill. 554, 63 
NE 1049, 89 AmSR 330 [aff 99 Ill. A. 
67]; Scanlan vy. Scanlan, 134 Ill. 630, 
25 NE 652; Wilmerton v. Sample, 42 
Ill. A. 254; Modern Woodmen of 
America v. Sutton, 38 Ill. A. $27; 
Nenninger v. Fietsam, 29 Ill. A. 648. 

Ind.—Moreland vy. Thorn, 143 Ind. 
211, 42 NE 639; Miller v. McDonald, 
139 -Ind. 465, 39 NE 159: State v. 
Curry, 134 Ind. 133, 33 NE 685: In- 
diana, etc., R. Co. v. Larrew, 130 Ind. 
368, 30 NE 517; Chicago, etc., R. Co. 
v. Modesitt, 124 Ind. 212, 24 NE 986; 
Evansville v. Martin, 103 Ind. 206, 2 
NE 596; Scheible v. Slagle, 89 Ind. 
323; Crowder v. Reed, 80 Ind. 1; Sny- 
der v. Snyder, 50 Ind. 492; Bledsoe v. 
Rader, 30 Ind. 354; Hill v. Jamieson, 
16 Ind. 125, 79 AmD 414; Eppert v. 
Gardner, 48 Ind. A. 188, 93 NE 550; 
Unger v. Mellinger, 37 Ind. A. 639, 77 
NE 814, 117 AmSR 348; Stoy v. Bled- 
soe, 31 Ind. A. 643, 68 NE 907; Glea- 
son v. McGinnis, 30 Ind. A. 4, 65 NE 
191; Ayres v. Blevins, 28 Ind. A. 101, 
62 NE 305; Elwood Planing-Mills Co. 
v. Harting, 21 Ind. A. 408, 52 NE 621; 
Austin vy. McMains, 14 Ind. A. 514, 43 
NE 141. 

Iowa.—Schoen v. Harris, 162 Iowa 
321, 143 NW 1108; Ormsby v. Gra- 
ham, 123 Iowa 202, 98 NW 724; 
Wright v. Waddell, 89 Iowa 350, 56 
NW 650; Young v. Mahaska County, 
88 Iowa 681, 56 NW 177; Dodge v. 
Davis, 85 Iowa 77, 52 NW 2; Walker 
v. Pumphrey, 82 Iowa 487, 48 NW 
928; Gate City Land Co. y. Heilman, 


80 Iowa 477, 49 NW 760; Knapp v. ° 


Barnard, 78 Iowa 347, 43 NW 197. 

Kan.—Auld v. Butcher, 22 Kan. 
400; Snyder vy. Hamm, 6 Kan. A. 240, 
bal 693. 

<y.—Bell v. Casey, 108 SW 261, 32 
KyL 1180; Goodman y. Beard, 93 SW 
666, 29 Kyl 544; Hemstein v. Depue, 
70 SW 190, 24 KyL 886; Hutchings v. 
Frazer, 6 Kyl 448. 

La.—Villeret v. Jeffer, 131 La. 1017, 
60 S 669. 


Md.—Mishler vy. Finch, 104 Md. 182, 
64 A 945. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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utter failure to state any substantial defense.8% 
This rule prevents objection for the first time in 
the appellate court that the plea or answer is too 
general or indefinite;*® that it sets up inconsistent 
defenses ;°° that it does not plead the ultimate fact 


Mass.—Harle v. Angell, 157 Mass. 
294, 32 NE 164; Upham vy. Draper, 157 
Mass. 292, 32 NE 2; Troy, etc., R. Co. 
v. Newton, 8 Gray 596. 

Mich.—Bacon vy. Reich, 121 Mich. 
480, 80 NW 278, 49 LRA 311. 

Mo. —State v. West End Light, etc., 
Co., 246 Mo. 653, 152 SW 76; Wil- 
liams v. Keef, 241 Mo. 366, 145 SW 
425; Jackson v. Kansas City Bolt, etc., 
Co., 238 Mo. 656, 141 SW 1128; Long 
vy. Lackawanna Coal, SiKoy KCloy 5 233 Mo. 
TAS5) 1386) SW 673° Swinhart Vee St. 
Louis, ete!; RR. Cos, 207 Mole4235) 105 
SW 1042: Stark Vv. Knapp, 160 Mo. 
529, 61 SW 669; Barrett v. Baker, 136 
Mo. De Oe Sw 130; Hayden v. Mis- 
souri, etc., Re Co;, 124 Mo. 566, 28 SW 
74; Haynes Vv. Trenton, 123 Mo. 326, 
27 SW 622; Corrigan v. Tiernay, 100 
Mo. 276, 13 SW 401; Harwood v. Na- 
tional Union F. Ins. CO), Ler MO. VAL 
298, 156 SW 475; Babcock v. United 
ts) Co:,, 158) Mow VAs 275, 138a SiWe, bes 
Johnson County Sav. Bank v. Mills, 
143 Mo. A. 265, 127 SW 425; Lapsley 
v. Merchants’ Bank, 105 Mo. A. 98, 78 
SW 1095; Dolan vy. Missouri Town 
Mut. F. Ins. Co., 88 Mo. A. 666; Bow- 
ae Ver Wabash RR. Con .17~ Mo. A. 

a ¢ 

Mont.—Molt v. Northern Pac. R. 
Co., 44 Mont. 471, 120 P 809; Gleason 
v. Missouri River Power Co., 42 Mont. 
238, 112 Py 394°. King vv: Pony Gold 
Min. Co., 28 Mont. 74, 72 P 309; Mis- 
soula Mercantile Co. v. O’Donnell, 24 
Mont. 65, 60 P 594, 991; Kleinschmidt 
v. McDermott, 12 Mont. 598, 31 P 541; 
Sweeney v. Great Falls, ete., R. Co., 
11 Mont. 523, 29 P 15; Budd v. Power, 
8 Mont. 380, 20 P 820; Orr v. Haskell, 
2 Mont. 225; Marden y. Wheelock, 1 
Mont. 49. 

Nebr.—Hoellworth vy. McCarthy, 93 
Nebr. 246, 140 NW 141, 43 LRANS 
1142; Hume y. Peterson, 91 Nebr. 347, 
135 NW 10138; Sucha v. Sprecher, 84 
Nebr. 241, 121 NW 106; Dredla v. 
Patz, 78 Nebr. 506, 111 NW 136; Allen 
v. Dunn, 71 Nebr. 831, 99 NW 680; 
Standley v. Clay, 68 Nebr. 332, 94 NW 
140; Pearce v. McKay, 45 Nebr. 296, 
63 NW 851; Dunham vy. Courtnay, 24 
Nebr. 627, 39 NW 784; Doering v. 
Kohout, 2 Nebr. (Unoff.) 436, 89 NW 
268 [aff reh 2 Nebr. (Unoff.) 438, 91 
zo 498]. 

Nev.—Phenix vy. Bijelich, 30 Nev. 
mate Sou sol: 

. Y.—Fowler v. Bowery Sav. Bank, 
113. 'N. Y. 450, 21 NE 172, 10 AmSR 
479, 4 LRA 145; McKnight v. Devlin, 
52 N.Y. 399, 11 AmR 715; Ashley v. 
Marshall, 29 N. Y. 494; Nickell v. 
Tracy, 100 App. Div. 80, 91 NYS 287 
{rev on other grounds 184 N. Y. 386, 
77 NE 391]; Frees v. Blyth, 99 App. 
Div. 541, 91 NYS .1038; Burger v. 
Koelsch, 77 Hun 44, 28 NYS 460; 
Chaffee v. Morsd, 67 Barb. 252; Cythe 
v. La Fontain, 51 Barb. 186; Laing v. 
Hudgens, 82 Mise. 388, 143 "NYS 763; 
Cochran v. Whitney, 65 Misc. 565, 120 
NYS 724; Shrimpton y. Dworsky, 1 
Misc. 507, 20 NYS 991; Perry v. Hrie 
Transfer Co., 4 Misc. 598 mem, 23 
NYS 878; Griffin v. Tod, 14 NYS 351; 
Effray v. Masson, 28 AbbNCas 207; 
Stuart v. Mechanics’, etc., Bank, 19 
Johns. 496. 

N. D.—Gooler v. Hidness, 18 N. D. 
338, 121 NW 83. 

Oh.—Hafner v. Enterprise Bank, 24 
Onw Cir Ct. 10526 

Okl.—Bohart v. Mathews, 29 Okl. 
315, 116 P 944; Kaufman y. Boismier, 
25) Oki A 22, 105° P 3265" Mulhall ‘v, 
Mulhall, 3 Okl. 252, 41 P 577. 

Or.—Merchants’ Nat. Bank v. Mc- 
Keown, 60 Or. 325, 119 P 334; Ray- 
burn v. Davisson, 22 Or. 242, 29 P 
738; Hemenway v. Francis, 20 Or. 
455, 26 P 301. 

Pa.—Superior Nat. Bank vy. Stadel- 
man, 153 Pa. 634, 26 A 201. Compare 
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or complaint ;°* 


tk v. Hathaway, 135 Pa. 274, 19 A 

S; C.—Price v. Krasnoff, 60 S: C: 
172, 38 SH 4138; Bailey v. Godman, 39 
SG ia 210) 

Tenn.—Smith v. Carmack, (Ch. A.) 
64 SW 372; Harlan v. Central Phos- 
phate Co., (Ch. A.) 62 SW 614. 

Tex.—Herring v. Swain, 84 Tex. 
523, 19 SW 774; Vance v. Claiborne, 
2 Tex. Unrep. Cas. 344; Slaughter v. 
Texline Bank, (Civ. A.) 164 SW 27; 
Ratcliff v. Ratcliff, (Civ. A.) 161 SW 
80; Craig v. Broocks, (Civ. A.) 127 
Sw 572; Schneider v. Schneider, (Civ. 
A.) 118 ‘SW 789; Cates v. McClure, 27 
MexiiiGiv, VAs 459, 66 SW 224; Mon- 
tague First Nat. Bank v. Robertson, 
3 Tex. Civ. A. 150, 22 SW 100, 24 SW 
668. 

Vt.—Jenness v. Simpson, 81 Vt. 109, 
69 A 646, 130 AmSR 1029; Webster 
v. State Mut. F. Ins. Cos Sill Wits 755 
GOATS LO: 

Va.—Virginia, ete, R. Co. v. Hol- 
lingsworth, 107 Va. "359, 58 SE 572; 
Pence v. Huston, 6 Gratt. (47 Va.) 
304; Cleek ‘v. Haines, 2 Rand, (237Va.) 
440; Hunnicutt v. Carsley, 1 Hen. & 
IMA Gas Van) Los: 

Wash.—Hynes v. Plastino, 45 Wash. 
190, 87 P 1127; Schwede v. Hemrich, 
29 Wash. 124, 69 P 643; Shepherd v. 
Gove, 26 Wash. 452, 67 P 256; Howard 
Vv. Hibbs, 22 Wash. 513, 61 P D9) 
Roberts v. Washington Water Power 
Co., 19 Wash. 392, 53 P 664; Rogers 
v. Spokane, 9 Wash. 168, 37 P 300; 
Bethel v. Robinson, 4 Wash. 446, 30 
P 734. 

W. Va.—Ash vy. Lynch, 72 W. Va. 
238, 78 SE 365; State v. Seabright, 15 
W. Va. 590. 

Wis.—Neis v. Franzen, 18 Wis. 537. 

Can.—Mylius v. Jackson, 23 Can. S. 
C. 485. 

As to issues below see supra § 623. 


[a] Ambiguity—Oak Leaf Mill 
Co. v. Cooper, 103 Ark. 79, 146 SW 
130. 

[b] Clerical error.—Hquitable 


Trust Co. v. Halpert, 132 NYS 776. 

fc] Insufficient pleading of, or 
failure to plead: (1) Hstoppel. Wil- 
ley v. Crocker-Woolworth Nat. Bank, 
141 Cal. 508, 75 P 106; Beardsley v. 
Clem, 137 Cal. 328, 70 Pp 175; Hughes 
v. Wheeler, 76 Cal. 230, 18 P 386; 
Swinhart “v. St. Louis, ete, R. Co., 
207 Mo. 423, 105 SW 10438. (2) Stat- 
ute of limitations or laches. Church- 
jill v. Woodworth, 148 Cal. 669, 84 P 
155, 113 AmSR °324; Davenport. v. 
Lines, 77 Conn. 4738, 59 A 603; Auld v. 
Butcher, 22 Kan. 400; Hutchings v. 
Frazer, 6 KyL 448; Crowley v. Crow- 
ley, 76 N. H. 342, 82 A 839; Nickell 
v. Tracy, 100 App. Div. 80, 91 NYS 
287 [rev on other grounds 484 N. Y. 
386, 77 NE 391]; Schneider v. Schnei- 
der, (Tex. Civ. A.) 118 SW 789; Shep- 
hard v. Gove, 26 Wash. 452, 67 P 256. 
(3) Statute of frauds. Oak Leaf Mill 
Co. v. Cooper, 103 Ark. 79, 146 SW 
130. (4) Fraud. Dolan y. Missouri 
Town Mut. F. Ins. Co., 88 Mo. A. 666 
(failure of answer to allege material- 
ity of false representations); Kauf- 
man v. Boismier, 25 Okl. 252, 105 P 
326 (allegation of legal conclusion). 
(5) Contributory negligence or as- 
sumption of risk. Molt v. Northern 
Pace. R. Co., 44 Mont. 471, 120 P 809; 
Gleason y. Missouri River Power Co., 
42 Mont. 238, 112 P 394. (6) Pay- 
ment. Snyder v. Hamm, 6 Kan. A. 
240, 49 P 698. (7) Release by attor- 
ney and = ratification. Babcock _ v. 
United R. Co., 158 Mo. A. 275, 138 SW 
53. (8) Plea of subsequent innocent 
purchase in suit to reform deed. Har- 
lan v. Central Phosphate Co., (Tenn. 
Ch. A.) 62 SW 614. 

[d] Want of necessary parties.— 
Where an answer to a bill sets up the 
want of necessary parties as ‘a de- 
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upon which defendant relies, but sets up the evi-~ 
dence of such fact;°! that it states a legal conelu- 
sion only;°” that it is not responsive to the petition 


that a denial is not sufficiently 


specific or is otherwise insufficient;°* that it is 


fense, an objection to the answer on 
the ground that it fails to specify 
such necessary parties cannot be 
raised for the first time on appeal. 
A shler v. Finch, 104 Md. 182, 64 A 


[e] Former adjudication.—The 
sufficiency of a plea of former adju- 
dication as a defense was properly 
presented by a requested instruction 
to find for defendant, there being no 
exception to the plea, or ruling as to 
its sufficiency, to which defendant 
could object. Craig v. Broocks, (Tex. 
Civ. A.) 127 SW 572. 

{f] Judgment of inferior court.— | 
Kriste v. International Sav., ete., 
Bank, 17% Call A. 3017 doe 666; 

[g¢] Failure of wife to file separate 
answer.—Holland v. Coleman, (Ky.) 
114 SW 305. ; 

[h] Intervention.—Exceptions to 
the answer of an intervener which 
were not called to the attention of 
the trial court must be regarded as 
waived. Ratcliff v. Ratcliff, (Tex. 
Civ. A.) 161 SW 30. 

oo See infra § 711. 

Cal.—Thomas v. Black, 84 Cal. 
Psi "23 P 10387 (objection that an an- 
swer in an action of replevin for 
property seized under execution does 
not contain a sufficient statement of 
the facts which constitute the alleged 
fraud and the hindering of the cred- 
itor in the sale to plaintiff). 

Ky.—Hemstein v. Depue, 70 SW 
190, 24 KyL 886; Duty v. Bigstaff, 9 
KyL 287. 

Mo.—Hayden v. Missouri, ete, R. 
Co., 124 Mo. 566, 28 SW 74 (objection 
that an answer is too general in fail- 
ing to charge any particular act of 
contributory negligence); Lapsley v. 
Merchants’ Bank, 105 Mo. A. 98, 
SW 1095. 

Mont.—Gleason vy. Missouri River 
Power Co., 42 Mont. 238, 112 P 394. 

Tex. —Herring Vv. Swain, 84 Tex. 
523, 19 SW 774 (disclaimer in tres- 
pass to try title). 

90. Scanlan v. Scanlan, 134 M11. 
630, 25 NE 652; Crenshaw v. Bow- 
man, 11 KyL 442; Kaufman vy. Bois- 
mier, 25 Okl. 252, 105 P 326; Schwede 
v. Hemrich, 29 Wash. 124, 69 P 643 
(objection that answer is inconsistent 
in that an affirmative defense therein 
contradicts the denial theretofore in- 
troduced). See also Roberts v. Wash- 
ington Water Power Co., 19 Wash. 
392, 53 P 664. 

91. Hemenway v. Francis, 20 Or. 
455, 26 P 301. 

92. Ogden Bldg., etc., Assoc. v. 
Mensch, 196 Ill. 554, 63 NE 1049, 89 
AmSR 330 [aff 99 TOL ONG 67]; Kauf- 
man v. Boismier, 25 Okl. 252, 105 P 


326. 

93. Bell v. Casey, 108 SW 261, 32 
KyL 1180. 

94. U. S—Campbell v. U. S., 224 


Wa S299) 182 SCE%898,  b6Milinneds 1684: 
[rev 170 Fed. 318, 95 CCA 114]. 
Ark.—Cook v. Bagnell Timber Co., 
78 Ark. 47, 94 SW 695, 8 AnnCas 251. 
Colo.—Mayhew v. Smith, 42 Colo. 
534, 95 P 549; Gallup v. Wortmann, 
11 Colo. A. 308, 53 P 247. 
7 Ida. 460, 


63 P 596 (denial of matters of record 
which are within the reach of defend- 
ant, based upon want of baer aor ey 


Ky. 70 SW 
190, 24 Ky 886. 

Mo.—Williams v. Keef, 241 Mo. 366, 
145 SW 425 (holding that plaintiff 
could not object for the first time on 
appeal that ‘the general denial con- 
tained in the answer was insufficient 
to raise an issue as to the existence 
of a resulting trust); Long v. Lacka- 
wanna Coal, etc., Co., 233 Mo. 713, 136 
SW 6738. 

Mont.—King v. Pony Gold Min. Co. 
28 Mont. 74, 72 P 309 (insufficiency of 
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argumentative;®> that a plea of not guilty is not 
the proper plea of the general issue ;°° that one para- 
graph of the answer is insufficient;°7 or that there 
is no prayer for relief authorizing a judgment for 
defendant.°® 

Replication or reply. As a rule objections to a 
replication or reply cannot be raised for the first 
time on appeal.®® This is true, for example, of the 
objection that the averments of a replication or 
reply are inconsistent with those of the declaration, 
complaint, or petition; that there is a departure; 
that the cause of action is enlarged or first stated 
therein ;* that it is bad for misjoinder or duplicity ;* 
that the denial therein is too general or otherwise 
insufficient in form;> that the reply is not broad 
enough to raise the issue tried below;® or that the 


defense of laches should have been pleaded 
therein.’ 
[§ 711] (bb) Failure to State Defense.* It has 
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Re ao 8 


ia 
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that the plea or answer fails to state a defense can- 
not be urged for the first time on appeal.® In 
other jurisdictions the general principle that the 
sufficiency of a complaint to state a cause of action 
is not waived by failure to object thereto in the 
trial court is applied also to the plea or answer, and 
the sufficiency of a plea or answer to state a de- 
fense may be urged for the first time on appeal.?® 
But, where an answer is thus assailed, it will be 
liberally construed for the purpose of upholding 
it.44 

Motion for judgment. The sufficiency of a de- 
fense is properly raised in the trial court by mo- 
tion for judgment for plaintiff on the whole rec- 
ord and may be thereafter considered on appeal.” 

[§ 712] (cc) Set-Off, Counterclaim, Cross Bill, 
Cross Complaint, or Cross Petition’* As a 
rule objections cannot be raised for the first 
time on appeal to a plea of set-off or an- 
swer setting up a counterclaim,’ to a plea of 


been held in some jurisdictions that the objection 


general denial); Missoula Mercantile 
Co. v. O’Donnell, 24 Mont. 65, 60 P 
594,991. 

Nebr.—Doering v. Kohout, 2 Nebr. 
(Unoff.) 436, 89 NW 268 [aff reh 2 
Nebr. (Unoff.) 488, 91 NW 498] (al- 
legation that “defendant denies every 
material allegation of the petition’’). 

N. Y.—Frees v. Blyth, 99 App. Div. 
541, 91 NYS 103; Cochran v. Whitney, 
65 Mise. 565, 120 NYS 724 (negative 
pregnant). 

Oh.—Hafner v. Enterprise Bank, 24 
@he Cir, Ctyi652. 

Okl.—Mulhall v. Mulhall, 3 Okl. 252, 
41 P 577 (general denial as admitting 
proof of payment). 

Wash.—Howard v. Hibbs, 22 Wash. 
bl3, 61 Pekb9: 

Can. —Mylius v. Jackson, 23 Can. 8S. 


C. 485. 
Rayburn vy. Davisson, 22 Or. 
242) 29 P7388: 
96. Robinson v. Dewhurst, 68 Fed. 
336, 15 CCA 466 (in ejectment). 
97. Miller v. McDonald, 139 Ind. 


465, 39 NH 159. 
98. Towdy v. Ellis, 22 Cal. 650. 
$9. Conn.—Fish v. Smith, 73 Conn. 


377, 47 A 711, 84 AmSR 161. 

Ind.—Scheible v. Slagle, 89 Ind. 323; 
Hon v. State, 89 Ind. 249. 

Kan.—Grimshaw v. Kent, 75 Kan. 
834,°89 P 658. 

Ky.—Dodd v. Pittsburg, ete., R.Co., 
127 Ky. 762, 106 SW 787, 32 KyL 605, 
16 LRANS 898; Louisville, etc., R. Co. 
v. Payton, 45 SW 83, 20 KyL 75. 

% i : H i ete., R. 
Co., 186 Mo. 269, 85 SW ‘378; Phil- 
lips v. Barnes, 105 Mo. A. 421, 30 SW 


Mont.—Silver Bow County v. Dav- 
jes, 40 Mont. 418, 107 P 81; Burke v. 
Inter-State Sav., ete., Assoc, 25 Mont. 
315, 64 P 879, 87 AmSR 416; Fabian 
Ve Collins, 3 Mont. 215: 

Nebr.—Baker v. Racine- Sattley Gos 
86 Nebr. 227, 125 NW 587; Minzer v. 
Willman Mercantile Co, 59 Nebr. 410, 
81 NW 307; Sun Fire Office v. Ayerst, 
37 Nebr. 184, 55 NW 635. 

N. M.—Cleland vy. Hostetter, 13 N. 
M. 43, 79 P 801. 

N. Y.—Penny v. Huebener, 2 NYS 
§41. 

N. C.—Walker v. Scott, 106 N. C. 
56, 11 SE 364. 

52, Or. 


208, 95 P 1111; Ready v. Schmith, 52 
Ory L9G. 9bmE ssid 

Wash.—Olsen v. Mansfield, 21 
Wash. 706, 57 P 808; Moran Bros. Co. 
vy. Northern Pac. R. Co., 19 Wash. 
266, 58 P 49, 1101. 

Wis.—Wood v. Lake, 13 Wis. 84. 

[a] Yender.—An objection that the 
pleadings do not show that a tender 
was kept good cannot be first raised 
on appeal. Olsen v. Mansfield, 21 
Wash. 706, 57 P 808; Moran Bros. Co. 
v. Northern Pac. R. Con-L9 Wash. 
266, 53 P 49, 1101. 


| Iowa, 202, 


1. Adams County v. Hunter, 78 
Iowa 328, 43 NW 208, 6 LRA 615. 

2. U. S.—Ankeny v. Clark, 148 U. 
yells SCU6I%, 8 aed: 4275: 
Alexander v. Woodmen of 
World, 161 Ala. 561, 49 S 8838. 

Colo. —Messenger v. German Ameri- 
ean Ins. Co., 47 Colo. 448, 107 P 643; 
Salisbury v. La Fitte, 22 Colo. A. 90, 
ToS) eee 4: Messenger v. Woge, 20 
Colo. A. 275, 78 P 314; Rocky Ford 
Canal, etc., Co. v. Simpson, 5 Colo. A. 
30, 36 P 638. 

Conn.—Fish v. Smith, 73 Conn. 377, 
47 A 711, 84 AmSR 161. 

Kan.—Grimshaw v. Kent, 75 Kan. 
834, 89 P 658. 

Ky.—Dodd v. Pittsburg, etc., R. Co., 
127 Ky. 762, 106 SW 787, 32 KyL 605, 
16 LRANS 898. 

Minn.—Whitney v. National Ma- 
sonic Acc. Assoc., 52 Minn. 378, 54 
NW 184. 

Mo.—Phillips vy. Barnes, 105 Mo. A. 
421, 80 SW 43; Hazell v. Clark, 89 
Mo. A. 78; Pope v. Ramsey, 78 Mo. 
AM lbw. 

Mont.—Silver Bow County v. Dav- 
ies, 40 Mont. 418, 107 P 81. 

3. Silver Bow County v. Davies, 
40 Mont. 418, 107 P 81; Farmersy’, etc., 
Ins. Co. v. Dobney, 62 Nebr. 213, 86 
NW 1070, 97 AmSR 624 [aff 189 U. S. 
301, 23 SCt 565, 47 L. ed. 821]; Greg- 
ory v. Kaar, 36 Nebr. 533, 54 NW 859. 

4 Northwestern Brewing Co. v. 
Manion, 47 Ill. A. 627. 

5. Louisville, ete., R. Co. v. Pay- 
ton, 45 SW 83, 20 KyL 75; Taussig 
v. St. Louis, ete., R. Co., 186 Mo. 269, 
85 SW 378; Bowring v. Wabash R. 
Co., 77 Mo. A. 250; Burke v. Inter- 
State Sav., etc., Assoc., 25 Mont. 315, 
64 P 879, 87 AmSR 416 (holding that 
an objection to a replication denying 
the ‘“‘material” allegations of the an- 
swer, not taken in the trial court, 
cannot be raised on appeal); Ready 
v. Schmith, 52 Or. 196, 95 P 817 (re- 
ply denying ‘“‘each and every material 
allegation of the new matter set up 
in defendant’s answer, except so far 
as the same agrees with the allega- 
tions of the complaint’). 

6. Munroe v. Potter, 65 Vt. 234, 
26 A 901. 

7. Cedar Rapids Ins. Co. y. Butler, 
83 Iowa 124, 48 NW 1026. 

8. Waiver of objections in general 
see Pleading [31 Cyc 729]. 

9. Ind.—Moreland v. Thorn, 143 
Ind. 211, 42 NE 639; Deller v. Hof- 
ferderth, 127 Ind. 414, 26 NE 889; 
Evansville v. Martin, 103 Ind. 206, 
2 NE 596; Bledsoe vy. Rader, 30 Ind. 
354; Hppert v. Gardner, 48 Ind. A. 
188, 983 NE 550; Unger v. Mellinger, 
37 Ind. A. 639, 77 NE 814, 117 AmSR 
348; Stoy v. Bledsoe, 31 Ind. A. 643, 
68 NE +907; Autsin v. McMains, 14 
Ind. A. 514, 43 NE 141. 

Iowa.—Ormsby v. Graham, 123 
98 NW 784; Alleman v. 


Stepp, 52 Iowa 626, 3 NW 636, 35 
AmR 288, 

Nebr.—McFadden v. Cedar County, 
95 Nebr. 318, 145 NW 639 

N. Y.—Effray Vv. Masson, 18 NYS 
353, 28 AbbNCas 207. 

Wash. —Hynes vy. Plastino, 45 Wash. 
190, 87 P 1427. 

10. Fla.—Hartford F. Ins. Co. v. 
Hollis, 58 Fla. 268, 50 S 985. 

Ida.—Caldwell v. Ruddy, 2 Ida. 
CEES) ye elelake sis os 

Nebr.—Allen v. Dunn, 71 Nebr. 831, 
99 NW 680; Brugman vy. Burr, 30 
Nebr. 406, 46 NW 644. Compare Dun- 
ham v. Courtnay, 24 Nebr. 627, 39 
NW 784. 

Tex.—Worley v. Smith, 26 Tex. Civ. 
A. 270, 683 SW 903. 

Va.—Tomlinson v. Mason, 6 Rand. 
(27 Va.) 169; Dimmett v. Eskridge, 6 
Munf. (20 Va.) 308; Callis v. Waddy, 
2 Munf. (16 Va.) 511. 

W. Va.—State v. Seabright, 15 W. 


Va. 590. 

See Pilcher v. Brown, 6 Kan. A. 
(Day Wikie YG) 

11. Allen v. Dunn, 71 Nebr. 831, 
99 NW 680. 

12. Wood v. Dunham, 105 Iowa 


701, 75 NW 507. 

13. Waiver of objections in gen- 
eral see Pleading [31 Cyc 728]. 

14. Cal. pious v. Hulet, 132 
Gal. 154, 64 P 278: 

Ind. —Douglass v. Reed, 20 Ind. 203; 
Carter v. Berkshire, 8 Blackf, 193. 

Towa.—Great Western Printing Co. 
v. Tucker, 73 Iowa 755, 34 NW 205. 

Ky.—Burt, etce., Lumber Co. v. 
Crawford, 86 SW 702, 27 KyL 798; 
Allensworth v. Lowdermilk, 35 SW 
1030, 18 KyL 252; Nutter v. "Johnson, 
80 Ky. 426; Cason v. Cason, 79 Ky. 
558; Williams v. Porter, 7 KyL 527 
(objection that a set-off or counter- 
claim cannot be asserted in answer to 
a cross petition); Miller v. Wilson, 3 
KyL 688 (holding that a prayer for 
dollars in a counterclaim cannot 
be objected to for the first time in 
the court of appeals). 

Mich.—Wellman vy. O’Connor-Mar- 
tin Co., 178 Mich. 682, 146 NW 289. 

Mo.—-Sommer v. Bryson, 168 Mo. A. 
335, 153 SW 1069 

N. Y.—Acer v. ‘Hotchkiss, ON 
395; Ashley v. Marshall, 29 N. Y. 494 
(answer. setting up a counterclaim 
arising since commencement of ac- 
tion); McCulloch v. Vibbard, 51 Hun 
221, 4 NYS 202; Thomas v. New York 
Loaners’ Bank, 88 N. Y. Super. 466; 
Ayres v. O'Farrell, oie Neves Super. 
143; Currie v. Cowles, 19 N. Y. Super. 
452; Thornton vy. Moore, 26 Mise. 120, 
56 NYS 1100 [aff 41 App. Div. 617 
mem, 58 NYS 1150 mem]; Mackin- 
ee v. Smith, 16 Misc. 351, 38 NYS 


N. C.—Puffer v. Lucas, 101 N. GC. 
281, 7 SE 734; Robbins v. Killebrew, 
95 N. C. 19. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 712-715] 


reconvention,!® or to a eross bill, complaint, or cross 
petition,'® unless, in most jurisdictions, but not in 
all, it fails to state a cause of action.2". 

(dd) Admissions by Answer or Reply 


[§ 713] 
or by Failure to Answer or Reply. 


object for the first time on appeal that a certain 
allegation of the declaration, petition, or complaint 
was admitted by the answer, or that an allegation 
of the answer was admitted by the reply,'® or by 


failure to answer or reply.?® 
[§ 714] 


Oh.—Burckhardt y. Burckhardt, 36 
Oh. St: 261. 

Pa.—Murdoch y. Groves, 51 Pa. Su- 
per. 539. . 

S. D.—White River Valley R. Co. v. 
Appel, 29 S. D. 311, 1837 NW 48 (hold- 
ing that, where the objection that an 
answer cannot be treated as a coun- 
terclaim but only as a defense was 
not made in the trial court, it will be 
treated as a counterclaim on appeal). 

Tex.—Vance y. Claiborne, 2 Tex. 
Unrep. Cas. 344. 

Utah.—Karren v. Rainey, 30 Utah 
i, Son 2 sds (holdingessthat, swhere 
plaintiff and intervener, in a suit to 
quiet title, without objection joined 
issue with defendant, both in their 
pleadings and proof, they could not 
complain on appeal that defendant’s 
counterclaim included a greater quan- 
tity of land than that described in 
the complaint). 

Wis.—Voechting v. Grau, 55 Wis. 
312, 13 NW 230; Selleck v. Griswotld, 
49 Wis. 39, 5 NW 213. 

See also supra § 622. 

15. Keene v. Relf, 
Cates v. McClure, 27 Tex. 
66 SW 224. 

16. U. S.—Perego v. Dodge, 163 U. 
=. 160; 16 SC6 9715 41 Le ed L13: 

Ark. —Kraft v. Moore, Non Ani oon, 
89 SW 51 (objection that a cross 
complaint was not responsive to the 
complaint); Cocke v. Clausen, 67 Ark. 
455, 55 SW 846 (answer treated as 
eross bill). 

Cal.—Riverside Heights Water Co. 
v. Riverside Trust Co., 148 Cal. 457, 
33 P 1003; Kirsch v. Kirsch, 33 Cal. 
633, 23 P 1083 (holding that an ob- 
jection that a supplemental cross 
complaint sets up a new cause of ac- 
tion, arising after the commencement 
of the action, or that it contains no 
prayer for relief, cannot be raised for 
the first time on appeal); Friedlander 
Me porpuek Gold, ete., Min. Co., 61 Cal. 
ait 

Coles nie v. Immel, 48 Colo. 163, 
109,29 

Tl. A a es v. Carr, 34 Ill. A. 646. 

Ind.—Loeb v. Tinkler, 124 Ind. 331, 
24 NE 235; Wright v. Ball, 120 Ind. 
134, 22 NE 109; Bradford v. Wegg, 
(A.) 102 NE 845; Macy v. Wood, 49 
Ind. A. 469, 97 NE 553 (cross com- 
plaint sufficiently alleging ownership, 
when first questioned on appeal). 

Iowa.—Walker v. Queal, 91 Iowa 
704, 58 NW 1083; Hencke v. Johnson, 
62 Iowa 555, 17 NW 766. 

See also supra § 622. 

[a] Filing of cross bill by person 
not a party.—An objection to the fil- 
ing of a cross bill on the ground that 
the person filing it was not a party to 
the original or supplemental bill can- 
not be raised for the first time on ap- 


Adie an S04 
Civ. A. 459, 


ae Freeman v. Karr, 34 Ill. A. 
4 

17. Ind.—Loeb v. Tinkler, 124 Ind. 
831, 24 NH 235; Gossard v. Woods, 


98 Ind. 195; Jones v. Hathaway, 77 
Ind. 14; Shoemaker v. Smith, 74 Ind. 


71; Bradford v. Wegg, (A.) 102 NE 
845; Coppes v. Union Nat. Sav., 
ofc, Assoc., 33 Ind. A. 367, 67 NE 
102 


Mich.*-Haldeman v. Berry, 74 Mich. 
424, 42 NW 57. He 


Minn.—Schurmeier v. English, 
Minn. 306, 48 NW 1112. 
Mo.—Koenig v. Truscott Boat Mfg. 


(ee) Pointing Out Defects. 
tion to an answer, plea, counterclaim, cross com- 


APPEAL AND ERROR 


[§ 715] 
A party cannot 


The objec- 


Co., 155 Mo..A. 685, 135 SW 514; 
Maginn v. Schmick, 197) Mo, A: 411, 
105 SW 666. 

Nebr.—Brugman vy. Burr, 30 Nebr. 
406, 46 NW 644. 

N. Y.—Lipman v. Jackson Archi- 
tectural Iron Works, 128 N. Y. 58, 27 
NE 975 [aff 13 NYS 284]. 

Wyo.—Nichols vy. Weston County, 
13 Wyo. 1, 76 P 681, 3 AnnCas 543 
and note. 

[a] Contra.—Momsen y. Atkins, 
105 Wis. 557, 81 NW 647 (holding 
that an objection that a counterclaim 
does not state a cause of action comes 
too late, after a.trial on the merits 
thereof before a referee, and findings 
by the referee and confirmation by 
the court, if findings and evidence 
are sufficient to euppert che judg- 
ment). See also supra we 

18. Weidenmueller ’ Stearns 
Ranchos Co., 128 Cal. 623, Ghie 304; 
Connecticut Hospital for the Insane 
v. Brookfield, 69 Conn. 1, 36 A 1017 
(holding that the objection that the 
effect of an admission in an ansyer 
of matter properly pleaded in the 
complaint for one purpose only was 
not limited to such purpose cannot 
be first raised on appeal); Roberts v. 
Washington Water Power Co., 
Wash. 392, 53 P 664. 

Adherence to theory pursued below 
see supra § 623. 

19. New England Merchandise Co. 
v. Miner, 76 Conn. 674, 58 A 4; State 
v. McMaster, LS NED 253599 NW 58; 
Dietrich v. Hutchinson, 81 Vt. 160, 


69 A 661. See also supra § 623. 
Absence of answer or reply see su- 
pra § 701. 
20. Ala.—Birmingham Trust, etc., 


Comw, Currey. (ot Ala. 313 .n Dus 962. 


58 Fla. 268, 50 S 985. 

Mich.—Bacon v. Reich, 121 Mich. 
480, 80 NW 278, 49 LRA 311. 

Mo.—Taussig v. St. Louis, ete., R. 
Co., 186 Mo. 269, 85 SW 378 (holding 
that a motion by defendant for a 
peremptory instruction that, under 
the pleadings and evidence, plaintiff 
is not entitled to recover, without di- 
recting the court’s attention to any 
defect in the reply, does not change 
the rule that, when a case has been 
tried as if issues on the defense set 
forth in the answer had been joined 
by the reply, the judgment will not 
be reversed for defects in the reply). 

N. M.—Cleland vy. Hostetter, 13 N. 
IMA S09) SO 
Peay ae the v. Eyre, 32 Pa. Super. 

Tex.—Hays v. Bonner, 14:°Tex. 629; 
Crayton v. Munger, 9 Tex. 285; Set- 
tles v. Holman, (Civ. A.) 33 SW 880. 

Vt.—Jenness v. Simpson, 81 Vt. 109, 
69 A 646, 130 AmSR 1029; Webster v. 
State Mut. EY Ims..Co., 81 Vt: 75, 69 
AY 319. 

Va.—Virginia, etc., R. Co. v. Hol- 
lingsworth, 107 Va. 359, 58 SE 572. 

See also supra § 639. 

Changing or adding grounds of ob- 
jection see infra § 800. 

21. U. S.—Semmes v. Lee, 21 F. 
Cas. No. 12,652, 3 Cranch C. C. 439. 
Den BEM om (en pie v. Mattair, 5 Fla. 
Arete es ig v. Gilbert, 26 Ill. 


Ind.—Searles v. Little, 153 Ind. 432. 
55 NE 93; Kenner y. Whitelock, 152 


Cg 192 


plaint, reply, ete., must point out definitely wherein 
it is defective, and no other objection than the one 
pointed out will be considered on appeal.?° 

(d) Exhibits. 
objected for the first time on appeal that a copy of 
the instruments sued on, or an account, bill of par- 
ticulars, or other exhibit was not attached to, or 
filed with, the declaration, complaint, or petition, as 
required by statute or rule of court.?} 
is true of an objection to the filing or attaching of 
an exhibit,?? or to the sufficiency thereof.?* 
where the parties and the court below have treated 


As a rule it cannot be 


The same 


And, 


Ind. 635, 53 NE 232; Owen School Tp. 
ve Hay, £07" Ind../351,% 38 NE 2207 
Dougiass v. Keehn, 71 Ind. 97; Galvin 
v. Woollen, 66 Ind. 464; Higenmann v. 
Backof, 56 Ind. 594; Purdue v. Stev- 
enson, 54 Ind. 161; Clegg v. Patterson, 
32 Ind. 135; Forrest v. Corey, 29 Ind. 
A. 159, 64 NE 45; Duffy v. Carman, 3 
Ind. A. 207, 29 NE 454; Barrett v. 
Johnson, 2 Ind. A. 25, 27 -NE 988. 
See also Douglass v.-Keehn, 71 Ind. 
see Contra Reveal vy. Conner, 21 Ind. 
28 


Kan.—Andrews v. Aleorn, 13 Kan. 
351. 
Ky.—Preston yv. Roberts, 12 Bush 


570. 
Mo.—White v. Collier, 5 Mo. 82; 
Fenwick v. Bowling, 50 Mo. A. 516. 


Nebr.—Cheney v. Straube, 35 Nebr. 
521, 53 NW, 479. 

N. Y.—Kliger v. Rosenfeld, 120 
App. Div. 396, 105 NYS 214. 

Pa. —MeGonnigle v. McGonnigle, 5 
Pa. Super. 168. 

Va.—West Rockingham Mut. F. 
Ins. Co. v. Sheets, 26 Gratt. (67 Va.) 
854. 

See Hagood v. Mitchell, 17 S. C. L. 
124; Westcott v. Menard, Dall. (Tex.) 
503. 

See also Pleading [31 Cye 727]. 

[a] Judgment by default.—But in 
Indiana it has been held that, under 
a statute providing that when any 
pleading is founded on, a written in- 
strument, such instrument, or a copy 
of it, must be filed with the pleading, 
a complaint for breach of covenant in 
a deed, where neither the deed nor a 
copy of it is filed, is insufficient to - 
sustain a judgment by default, even 
when questioned for the first time on 
appeal. Old v. Mohler, 122 Ind. 594, 
23 NE 967. 

22. Guthrie v. Carpenter, 162 Ind. 
417, 70 NE 486 (holding that, in an 
action on a building contract, in the 
absence of a motion to have the plans 
of a building detached from the com- 
plaint, and excluded from the plead- 
ings to be delivered to the jury, 
plaintiff was not entitled to object, on 
appeal, that such plans were not 
properly a part of the complaint, and 
should not have been submitted to 
the jury). 

23. Cal.—Blasingame v. Home Ins. 
Co.,.-t5. Cali 6383, 17) P925 Goldsmith 
v. Sawyer, 46 Cal. 209. 

Ill.— Mumford vy. Tolman, 54 Tll. A. 
47) [aff 157 Ill. 258, 41 NE 617]. 

Ind.—Singleton v. O’Blenis, 125 Ind. 
151, 25 NE 154. 


Ky.—Henning v. Stengel, 112 Ky. 
906, 66 SW 41, 67 SW 64, 23 KyL 
1793 (objection that copies are not 
properly attested); Barret v. God- 
shaw, 12 Bush 592. ; 

La.—Weyman y. Cater, 13 La. 492. 

Mo.—Meyer vy. Chambers, 68 Mo. 


626. 

Mont.—Quirk v. Clark, 7 Mont. 31, 
14 P 669. 

Nebr.—Mulhollan  y. 
Nebr. 202. 

See also Wallace vy. Loomis, 97 U. 
S. 146, 24 L. ed. 895. 

[a]. Wariance between pleading and 
exhibit —Wallace v. Loomis, 97 U. S. 
146, 24 L. ed. 895; Mumford v. Tol- 
man, 54 Ill. A. 471 [attr ioe Te eer 
41 NE 617]; Singleton v. O’Blenis, 12 
d ivaits Py Ma ESS NE 154; Weyman v. Ge 
ter, 13 La. 492. 


Scroggin, 8 


7929 


an instrument sued on as a part of the declaration 
or complaint, it will be so treated on appeal.?4 

(e) Bill of Particulars. 
not for the first time on appeal raise the question 
whether a bill of particulars should have been 
presented or object because of want of such a bill;”° 
nor can he object that a bill filed was not properly 
referred to or identified by the complaint or an- 
And he cannot urge objections to a bill of 
particulars for the first time on appeal.?7 

and Supplemental 


[ 716] 


swer.?° 


(f) Amendments 
State v. Seaboard Air Line R. 


[§ 717] 
24. 


Co., 56 Fla. 670, 47 S 986; Byers v. 
Farmers’ Ins. Co., 35 Oh. St. 606, 35 
AmR 623. 

25. Ill.—Eddie v. Eddie, 61 Mil. 
134 


Ind.—Lemmon vy. Moore, 94 Ind. 40; 
Chamness v. Chamness, 53 Ind. 301; 
Jordan v. Indianapolis Coal Co., 52 
Ind. A. 542, 100 NE 880. 
we eee Deron v. Tuttle, 64 Me. 

4, 

Md.—Billingslea v. Smith, 77 Md. 
504, 26 A 1077. 

Mass.—Tebbetts v. 
Cush. 83, 51 AmD 48. 

Mich.—Allen vy. Field, 
466, 838 NW 151. 


Pickering, 5 
124 Mich. 


Miss.—Tierney v. Duffy, 59 Miss. 
364. 
N. Y.—Block v. Sherry, 43 Misc. 


342, 87 NYS 160. 

Ss. D.—Irwin v. Taubman, 30 S. D. 
502, 139 NW 115 (holding that an ob- 
jection first made on appeal to the 
sufficiency of plaintiff’s showing to 
require defendant to file a bill of 
particulars cannot be considered). 

26. Jordan y. Indianapolis Coal 
Co., 52 Ind. A. 542, 100 NE 880. 

27. Ala.—Jos. Joseph, etc., Co. v. 
Hoffman, 173 Ala. 568, 56 S 216, Ann 
Casi914A 718 (indefiniteness or un- 
certainty); Pryor v. Johnson, 32 Ala. 
27 


Ariz.—Miller v. Green, 8 Ariz. 205, 
W3yPV3 99: 

Conn.—Vila v. Weston, 33 Conn. 42. 

Fla.—Butler v. Ederheimer, 55 Fla. 
544, 47 S 23. 

Kan.—Union Pac. R. Co. v. Winter- 
botham, 52 Kan, 4338, 34 P 1052; Gos- 
“sett v. Patten, 23 Kan. 340; Wyan- 
dotte, ete, Gas Co. v. Schliefer, 22 
Kan. 468. 

Mo.—Davis v. Hilton, 13 Mo. A. 
590. 

Va.—Norfolk, etce., R. Co. v. Carter, 
91 Va. 587, 22 SE 517; Central Luna- 
tic Asylum vy. Flanagan, 80 Va. 110. 

Waiver of objections in general see 
Pleading [31 Cyc 583, 735]. 

28. Filing and service see supra § 
704. 

Waiver of objections in general see 
Pleading [31 Cyc 750 et seq]. 

29. Heywood Bros., etc., Co. v. An- 
drews, 89 Ill. A. 195 (holding that, 
where defendant failed to object be- 
low that plaintiff, who had dismissed 
the action as to one of defendants at 
the trial, failed to amend the declara- 
tion so as to conform to the actual 
parties, he could not urge the objec- 
tion on appeal); Mayo v. Halley, 124 
Iowa 675, 100 NW 529 (holding that, 
where defendant failed to call the 
court’s attention to the fact that 
plaintiff had not filed an amendment 
to his petition to cover certain evi- 
dence admitted under a promise to 
file such amendment, he could not ob- 
ject, on appeal, that the evidence was 
inadmissible by reason of such fail- 
ure); McLain v. Nurnberg, 16 N. D. 
144, 112 NW 243; Gulf, etc., RCo. vy: 
Kennedy, (Tex. Civ. A.) 139 SW 1009 
(holding that, where special excep- 
tions to a petition were sustained, 
and plaintiff failed to amend, defend- 
ant could not, on appeal, object to 
such failure, not having moved below 
to require plaintiff to amend so as to 
conform to the court’s rulings). 

[a] Where an amendment to a 
statement of claim in the municipal 
court is not filed notwithstanding 


APPEAL AND ERROR 
Pleadings.”® 


A party can- 


leave of court, the omission is un- 
availing on appeal, in the absence of 
its having been pointed out in the 
trial court. Zustovich v. Morrison, 
163 Ill. A. 44. 

30. Cal.—Williamson v. Joyce, 140 
Cal. 669, 74 P 290; Prince v: Lamb, 
128% Calo 1209 603 E 639) Durrell sve 
Donner, 119 Cal. 411, 51 P 628; Butler 
v. Burt, 6 Cal. Unrep. Cas. 917, 68 P 
973; Varni v. Devoto, 10 Cal. A. 304, 
LOL e934: 

Colo.—Healey v. Zobel, 45 Colo. 294, 
TOD VE 565 

Pa.—Darlington vy. Clemson, 41 Pa. 
Super. 309. 

Wash.—Sturtevant v. McDougall, 45 
Wash. 532, 88 P 1035. 

Wis.—Kuhn v. Sol. Heavenrich Co., 
115 Wis. 447, 91 NW 994, 60 LRA 


585. 

31. Georgia Pac. R. Co. v. Wilks, 
86 Ala. 478, 6 S 34 (holding that, 
where the court sustains a demurrer 
to a bill and dismisses it with the 
statement that no amendment can be 
made so as to give it equity, a re- 
quest to amend is not necessary to 
put. the court in error). 

32. U. S.—Clements v. Nicholson, 
6 Wall. 299, 18 L. ed. 786; Pendery v. 
Carleton, 87 Fed. 41, 30 CCA 510. 

Ala.—Byrd v. Hickman, 167 Ala. 
351, 52 S 426; Central of Georgia R. 
Co. v. Malone, 165 Ala. 432, 51 S 730; 
A. G. Rhodes, etc., Furniture Co. v. 
Charleston, 41 S 746; Bessemer Liquor 
Co. v. Tillman, 139 Ala. 462,°36 S* 40; 
Tennessee, etc., R. Co. v. Danforth, 
12 Ala" 7805 2001S) D02c Beatty. we 
Brown, 85 Ala. 209, 4 S 609; Stewart 
v. Goode, 29 Ala. 476; Southern R. 
ox v. Brewster, 9 Ala. A. 597, 63 S 
790. 

Ariz.—Howard v. Norton-Morgan 
one a Co! MAR VATIZE RSS Sole 


Cal.—Worth v. Worth, 155 Cal. 599, 
102 P 663; Groom v. Bangs, 153 Cal. 
456, 96 P 503; Hunter v. Bryant, 98 
Cal. 247, 33 P 51; Varni v. Devoto, 10 
Cal. A. 304, 101 P 934; Musselman vy. 
Musselman, 3 Cal. A. 30, 84 P 217. 

Colo.—McIntire v. Schiffer, 31 Colo. 
246, 72 P 1056; Sickman y. Wollett, 
$k Colon 58, (0 leo 16 Anthony ve 
Slayden, 27 Colo. 144, 60 P 826. 

Conn.—-Kennenberg v. Neff, 74 
Conn. 62, 49 A 853. 

Fla.—Emerson v. Gainey, 26 Fla. 
133, 7 S 526 (variance between origi- 
nal and amended pleading). 

Ill.—Verble v. Dillow, 218 Ill. 537, 
75 NE 1046; Balswic v. Balswic, 179 
ETE A AatS 

Ind.—Oliver Typewriter Co. v. 
Vance, 48) Inds Al 215) 805 = NPs 374 
Chappell v. Jasper County Oil, etc., 
Co., 31 Ind. A. 170; 66 NE 515. 

Ind. T.—Perry v. Cobb,-4 Ind. T. 
717, 76 SW 289. 

Iowa.—Bracken y. Jackson, 159 
Iowa 424, 140 NW 892; Bunyan v. 
Loftus, 90 Iowa 122, 57 NW 685. 

Kan.—American Bonding, ete., Co. 
v. Scott, (A.) 61 P 873. 

Ky.—Williams v. Case Plow Works, 
tein 140; Morris v. Balance, 7 KyL 


Me.—Bailey v. Myrick, 50 Me. 171. 

Mass.—Gerrish v. Hayes, 185 Mass. 
222, 70 NE 42. 

Mich.—McCoy v. Brennan, 61 Mich. 
362, 28 NW 129, 1 AmSR 589. 

Mo.—Hector v. Mann,-225 Mo. 228, 
124 SW 1109; Stanley v. Wabash, etc., 
R. Co., 100 Mo. 435, 18 SW 709, 8 LRA 


4 


[§§ 715-717 


As a rule objection cannot be made 
for the first time on appeal to a party’s failure to 
amend his pleading,”® or to failure of the lower 
court to allow an amendment on sustaining a de- 
murrer, where leave to amend was not asked,®° un- 
less the action of the court was such as to render 
such request unnecessary.** 
made on appeal to the allowance of or the refusal 
to allow an amendment of a bill, declaration, com- 
plaint, or petition, where objection was not made 
and proper relief asked in the court below.*? 


Nor ean objection be 


The 


549; Taylor v. Russell, 8 Mo. 701; 
Hobbs v. Williams, 175 Mo. A. 409, 
162 SW 334; Granite Bituminous Pav- 
ing Co. v. Parkview Realty, etc., Co., 
168 Mo. A. 495, 151 SW 486; Riley v. 
Stewart, 50 Mo. A. 594; Wetzell v. 
Wagoner, 41 Mo. A. 509; Corrigan v. 
Brady, 38 Mo. A. 649; Mulroy v. Su- 
preme Lodge K. H., 28 Mo. A. 463; 
Goldstein v. Winkelman, 28 Mo. A. 
432: Gaty v. Clark, 28° Mo. *Al~ 332; 
Hubbard v. Quisenberry, 28 Mo. A. 
20; Robertson v. Springfield, etc., R. 
Co., 21 Mo. A. 633; Hamlin v. Car- 
ruthers, 19 Mo. A. 567. 

Mont.—Dempster vy. Oregon Short 
Line R. Co., 37 Mont. 335, 96 P 717. 

N. H.—Westminster Nat. Bank v. 
New England Electrical Works, 73 N. 
FRIF46 55 G2) AN 97 1 Sie Ann SiR Gis teme 
LRANS 551 (allowance of an amend- 
ment changing from an action at law 
to an action in equity). 

N. Y.—Thompson y. Hicks, 1.App. 
Div. 275, 37 NYS 340; Devery v. Win- 
ton Motor Carriage Co., 49 Misc. 626, 
97 NYS 392; Miller v. Fiss, 21 Misc. 


66, 46 I NYS "29675" oDickerson™ jive 

Scheuer, 1 NYS 419 [aff 121 N. Y. 

671 mem, 24 NE 1094 mem]. 
Pa.—Morgan v. Gamble, 230 Pa. 


165, 79 A 410. 

R. I1.—Sweeney v. McKendall, 32 R. 
T, SAT 9 CAR 40: 

Tenn.—Noll v. Cumberland Plateau 
R. Co., 112 Tenn. 140, 79 SW 380. 

Tex.—St. Paul F. & M. Ins. Co. v. 
Cronin, (Civ. A.) 131 SW 649. 

Wash.—Springfield Shingle Co. v. 
Edgecomb Mill Co., 52 Wash. 620, 101 
P 233, 35 LRANS 258; Smith v. Mich- 
eae Lumber Co., 43 Wash. 402, 86 P 

Wis.—Lander v. Hall, 69 Wis. 326, 
32 NW 80. 

[a] New or additional cause of ac- 
tion.— The allowance of an amend- 
ment of a complaint or petition can- 
not be reviewed on appeal on the 
ground that a new or additional cause 
of action was set up, where no ob- 
jection on that ground was made at 
the trial. Pendery v. Carleton, 87 
Fed. 41, 30 CCA 510; Byrd v. Hick- 
man, 167 Ala. 351, 52 S 426; Worth v. 
Worth, 155 Cal. 599, 102 P 663; Groom 
v. Bangs, 153 Cal. 456, 96 P 503; Mc- 
Intire v. Schiffer, 31 Colo. 246, 72 P 
1056; King v. Rea, 13 Colo. 69, 21 P 
1084; Verble v. Dillow, 218 Ill. 537, 
75 NE 1046;. Parsons Water Co. v. 
Hill, 46 Kan. 145, 26 P 412; Williams 
v. Case Plow Works, 13 KyL 140; 
Hector v. Mann, 225 Mo. 228, 124 SW 
1109; Stanley v. Wabash, etc., R. Co., 
100 Mo. 485, 13 SW 709, 8 LRA 549; 
Busch v. Hagenrick, 10 Nebr. 415, 6 


NW 474; Devery v. Winton Motor 
Carriage Co., 49 Mise. 626, 97 NYS 
392; Gulf, etc., R. v. Lemons, 


Co. 
(Rex. ACinv. *AG)) Lb 2) Siwe 1s. 

[b] Objection to manner of mak- 
ing amendment.—Objection that an 
amendment of a declaration was im- 
properly made by interlineation in- 
stead of by drawing and filing the 
declaration anew, cannot be taken for 
the first time on appeal. Teutonia L. 
Ins. Co. v. Mueller, 77 Ill. 22. 

[c] Amendment not formally 
made.—Where the complaint is at- 
tacked by demurrer as not stating a 
cause of action, and thereupon coun- 
sel sign’a written stipulation, amend- 
ing the complaint wherein it is said 
to be defective, and thereafter the 
case is tried on the theory that the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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same is true of an objection to the allowance of or 
the refusal to allow an amendment of a plea, an- 
swer, or subsequent pleading,®* and of objections to 
supplemental pleadings or the refusal of the court 
to allow them to be filed,** and of the objection 
that a supplemental pleading was necessary and 
should have been filed.*® And, although an origi- 
nal complaint fails to state a cause of action, if 
a supplemental complaint stating a cause of action 
is filed, the defect in the original complaint cannot 
be considered on appeal, unless objection is taken 
to the supplemental complaint by demurrer or by 
objection to its being filed; the objection is waived 
by answering.*® The grounds of objection should 
be stated at the trial, and no other grounds will be 
considered on appeal.** And refusal of leave to 
amend is not reviewable, unless the particular 
amendment desired was stated.** Where no ob- 
jection is made to a pleading until the trial, when 
it 1s amended and evidence is admitted thereon 
without objection, defects in the original pleading 
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Tender of charges imposed. Where an improper 
charge is imposed with proper charges as terms 
upon which plaintiff may amend his complaint, it 
is not incumbent on him to tender payment of the 
proper charges to avail himself of the error on 
appeal.*° 

Affidavit to show prejudice. In some jurisdic- 
tions, by statute, where plaintiff is allowed to amend 
at the trial, defendant cannot take advantage of 
the ruling on appeal, unless he showed to the court 
below by affidavit wherein he was misled or preju- 
diced by the amendment.*! 

Asking continuance after allowance of amend- 
ment. In other jurisdictions it is the rule that, 
where the court allows an amendment at the trial, 
it is not sufficient for the party against whom it is 
made to object thereto, but if he is not prepared 
to meet the new issue raised by the amendment, 
he must present an affidavit of prejudice or sur- 
prise, and ask for a continuance or postponement, 
in order to be in a condition to complain of the al- 


cannot be urged as ground for reversal.®® 


amendment is in, it is too late to 
urge on appeal that the amendment 
was not formally made. Balfe_ v. 
Hanley, 20 Colo. A. 251, °78 P 78. See 
also Browning v. Dorton, 143 Mo. A. 
249, 128 SW 230; Oberg v. St. Joseph 
Town Mut. F. Ins. Co., 82 Mo. A. 
€4; McLain v. Nurnberg, 16 N. D. 
. 144, 112 NW 243 (holding that, where 
the trial court grants leave to amend 
a complaint and to file the formal 
amendment at a later time, and the 
trial proceeds on the theory that the 
complaint has been amended, an ob- 
jection to the irregularity cannot be 
first raised in the supreme court on 
appeal). 

[ad] Want of notice.—(1) An ob- 
jection to an order permitting the 
plaintiff to withdraw one of the items 
constituting a cause of action, that 
it was made without notice, cannot 
be made for the first time on appeal. 
Latimer vy. Sullivan, 37 S. C. 120, 15 
SE 798. (2) And, where plaintiff 
failed to give written notice of his 
application for leave to file an 
amended complaint, but defendants 
were in court when the application to 
file was presented, and interposed no 
objection of want of notice, they can- 
not be heard to say that notice was 
not given. Anthony vy. Slayden, 27 
Colo. 144, 60 P 826. 

[e] Failure to comply with terms 
of allowance.—A failure to comply 
with the terms imposed by the court 
upon the allowance of an amendment 
cannot be objected to for the first 
time on appeal. Cannon v. Leonard, 
10 Allen (Mass.) 247; Washington 
County Mut. Ins. Co. v. Dawes, 6 
Gray (Mass.) 376. 

{f] A request for the general af- 
firmative charge cannot serve in lieu 
of an objection to the allowance of 
an amendment to the complaint al- 
leged to introduce a new cause of ac- 
tion, or of a motion to strike on that 
account. Byrd y. Hickman, 167 Ala. 
351, 52 S 426; Tennessee, ete., R. Co. 
v. Danforth, 112 Ala. 80, 20 S 502. 

{g] Demurrer to original com- 
plaint not applicable to amended com- 
plaint.—The filing of an amended 
complaint after the overruling of a 
demurrer to the original complaint 
takes the original complaint and the 
rulings thereon out of the record, and 
the amended complaint is not ques- 
tioned by the demurrer, and, in the 
absence of objections to the _ suffi- 
ciency of the amended complaint by 
demurrer or otherwise in the trial 
court, its sufficiency is questioned for 
the first time on appeal, on appel- 
lant assigning as error that the 
amended complaint does not state 
facts constituting a cause of action. 
Oliver Typewriting Co. v. Vance, 48 


Ind. A. 21, 95 NE 327. See also Ger- 
rish v. Hayes, 185 Mass. 222, 70 NE 
42; and infra § 718 text and note 60. 

[h] The objection that the 
amended petition is inconsistent with 
the original petition cannot be made 
for the first time on appeal. Vicars 
v. Adtna L. Ins. Co., 158 Ky. 1, 164 
SW 106. 

33. U. S.—Rush vy. Kansas City 
Hirst Nat. Bank, ,71 Fed. 102, 17 CCA 
627 (objection that amended answer 
was a departure from the original 
pleading). 

Ala.—Harrison v. Alabama Midland 
R. Co., 144 Ala. 246, 40 S 394. 

Ark.—Maurice v. Hunt, 80 Ark. 476, 
97 SW 664. 

Cal.—Ballard v. Titus, 157 Cal. 673, 
LOE el Se 

Colo.—Manners v. Fraser, 6 Colo. 
Ae tile OO 68s 

Ga.—Smith v. West, 134 Ga. 11, 67 
SE 405 (objection that amendment ap- 
pearing in record was allowed); Kahn 
v. Thomson, 113 Ga. 957, 39 SE 322. 

Tll.— McCarthy v. Neu, 91 Ill. 127; 
Yuckman vy. Considine, 175 Ill. A. 613. 

Iowa.—Cox v Cline, 147 Iowa 353, 
126 NW _ 330; Weis v. Morris, 102 
Iowa 327, 71 NW 208; Benjamin v. 
Vieth, 80 Iowa 149, 45 NW 731. 
oe aaah ane v. Brown, (A.) 58 P 

Ky.—Madden v. Meehan, 151 Ky. 
220, 151 SW 681. 


Mo.—Hungerford vy. Greengard, 95 
Mo. se 653, 69 SW 602 

N. H.—Sartwell v. Mack, KOS IN SEL. 
636, 49 A 571 (amendment pleading 
set-off). 

N. Y.—Lesser v. Gilbert Mfg. Co., 
72 App. Div. 147, 75 NYS 486; Dicker- 
son v. Scheuer, 1 NYS 419 [aff 121 
N. Y. 671 mem, 24 NE 1094 mem]. 


Sac: 54 
S. C. 485, 32 SH 539 

Tenn.—Burnett v. Sams, 1 Tenn. 
Ch. A. 60. 

Wash.—Ness y. Bothell, 53 Wash. 


27, 101 P 702. 

34. Illinois Nat. Bank v. School 
Prustecs, wll lll Ae Soefare 211) 11: 
500, 71 NE 1070] (objection that sup- 
plemental bill is not germane to the 
original bill); Hawkins v. Heinzman, 
126 Ind. 551, 25 NE 708; Wilson v. 
Wilson, 93 Va. 546, 25 SE 596; Hodges 
v. Price, 38 Wash. 1, 80 P 202. 

[a] Filed without leave of court. 
—Defendant, failing to move to strike 
a supplemental complaint by which 
he was brought into court, waives the 
objection and cannot first on appeal 
object that it was filed without leave 


of court. Osgood v. Osgood, 35 Or. 
DOr ee Oui. k 
[b] Want of notice of motion to 


file supplemental answer setting up 


lowance of the amendment.*? 


facts material to the defense, which 
have occurred subsequently to the 
filing of the original answer, will not 
operate to reverse, where the applica- 
tion was presented in open court in 
the presence of the plaintiff or his 
attorney of record, and no objection 
was made for want of service of no- 
tice. Flagg v. Flagg, 39 Nebr. 229, 
58 NW 109. 

35. McPhillips v. Fitzgerald, 76 
ADD. Dive La suds) BNO S 16S 1 lev it lac tN 
Y. 543 mem, 69 NE 1126 mem]. 

36. Lowry v. Harris, 12 Minn. 255; 
Mitchell vs Taylor, 27 Or. 377, 412 


119. 
37. Ala.—Farley v. Bay Shell Road 
Co., 125 Ala. 184, 27 S 770 (holding 


that a general objection to the allow- 
ance of an amendment to a pleading, 
specifying no grounds, cannot be re- 
viewed on appeal). 

ee atic Ve v. Bryant, 98 Cal. 247, 
33 P 


Ga.—Edwards v. Boyd Co., 136 Ga. 
G8dx te Se 34 

Kan.—Parsons Water Co. v. Hill, 
46 Kan. 145, 26 P 412. 

Pa.—Morgan v. Gamble, 230 Pa. 
165, 79 A 410. 
New.+ground for sustaining 
ing.—Where no objection was 
made to the allowance of an amend- 
ment to a plea after the appearance 
term on the ground that there was no 
affidavit attached, as required by stat- 
ute, the ruling of the trial court in 
disallowing the amendment cannot be 
sustained on that ground by the su- 
preme court. Edwards v. Boyd Co., 
136 Ga. 733, 72 SE 34. 

3S>° Marshisval hott, — Lobe Caltnotse 
105 P 968; Bowen v. Johnson, 87 S. C, 
264, 69 SE 294. 

39. Hutsell v. Crewse, 138 Mo. 1, 
39 SW 449. 

40. Williams v. Myer, 150 Cal. 714, 
89 P 972. 

41. Bennett v. McCanse, 65 Mo. 
194; Neel v. Ryus, 149 Mo. A. 11, 130 
SW 76; Wetzell v. Wagoner, 41 
Mo. AS 509; Gaty v. Sack, 19 Mo. A. 


42. Ark.—Maurice v. Hunt, 80 Ark. 
476, 97 SW 664. 

Colo.—Harrison v. Carlson, 45 Colo. 
bie. OteeunGs 

Tll.—Scott v. Harris, 113 Ill. 447; 
De Moss v. Thomas, 118 Ill. A. 467; 
Benepe v. Meier, 75 Ill. A. 561. 

Ind.—Miller v. State, 42 Ind. A. 630, 
86 NE 493. 


v. Henderson, 155 
Iowa 117, 135 NW 573. 
N. Y.—Straus vy. Buchman, 96 Ap 


Div.n 2705. 89 INS) 296 Path as4 INe oa 
545 mem, 76 NE 1109 mem]; Werner 
v. Hearst, 76 App. Div. 375, 78 NYS 
788 [rev on other grounds 177 N. Y. 
63, 69 NE 221]. 
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[§ 718] 
tion and Rulings Thereon.** 


first time on appeal. 


plained of.*® 


demurrer to the bill, declaration, 


that a certain defense should have been set up by 
plea or answer and not raised by demurrer;** that 
there was no joinder in a demurrer, where it was 
argued and decided in the court below;*® that the 


R. I.—Sweeney v. McKendall, 32 R. 
I. 347, 79 A 940. 

Tex.—Merchants’ Ins. Co. v. Reich- 
man, (Civ. A.) 40 SW 881. 

Wash.—Smith v. Michigan Lumber 
Co., 48 Wash. 402, 86 P 652. 

[a] It must be assumed that an 
amendment worked no surprise, where 
it was made without objection or in- 
timation of surprise. Balswic v. 
Balswic, 179 Ill. A. 118. 

43. Filing and service see supra 
§ 704. 

Waiver: By amendment see supra 
§ 538. By answering over see supra 
§ 539. Of objections in general see 
Pleading [31 Cyc 744 et seq]. 

44. Tennessee Automatic Lighting 
Co. v. Massey, (Tenn. Ch. A.) 56 SW 
35; Pheasant v. Hanna, 63 W. Va. 613, 
60 SE 618 (holding that a demurrer 
in the body of an answer, not men- 
tioned in the caption thereof or in 
any decree or order in the cause, will 
be disregarded as not having been 
brought to the attention of the court, 
and will be treated as a fugitive pa- 

Conn.—Miller_ v. 


per). 

45. Cross, 73 
Conn. 538, 48 ‘A 213. 

Ill.—Farrand v. Long, 184 Ill. 100, 
56 NE 313. 

.IInd.—State v. Harrington, 174 Ind. 
730, 93 NE 1; Stribling v. Brougher, 
79 Ind. 328; Aiken v. Bruen, 21 Ind. 
a Drebing Vouazanrt, NG) 104 NE 
4 


Mont.—Power v. Sla, 24 Mont. 243, 
61 P 468 (holding that the fact that 
a demurrer to an answer denominated 
it a “defense’”’ instead of a “‘counter- 
claim’? would be regarded in the ap- 
pellate court as immaterial, where 
both counsel and the trial court 
treated it as attacking the pleading 
as a counterclaim). 

S. C—State v. Kirkland, 41 S. C. 
29, 19 SE 215 (allowance and deter- 
mination of oral demurrer). 

[a] Exceptions to answers.—An 
objection that one set of exceptions 
to two separate answers should not 
have been sustained cannot be made 
for the first time on appeal. Far- 
fet v. Long, 184 Ill. 100, 56 NE 

sles 

{b] Where a defective demurrer is 
sustained, and no objection to its 
form or substance is made in the 
trial court, it will be treated on ap- 
peal as sufficient to present the ques- 
tion of the sufficiency of the pleading 
at which it was directed. Drebing v. 
Zahrt, (Ind. A.) 104 NE 46. 

46. Ritchie v. Waller, 63 Conn. 
155, 28 A 29, 38 AmSR 361, 27 LRA 


161. 
eee Weinberg v. Rempe, 15 W. Va. 
AS.) WeeSi iv. Bireel 0186. "05 (S:9309; 


22 SCt 875, 46 L. ed. 1177 [aff 99 Fed. 
oiite Cos OCA MA Dale 

49. Miller v. McLuer, Gilm. (21 
Va.) 338; Hart v. Baltimore, etc., R. 
Co., 6 W. Va. 336. 


(g) Objections to Demurrer or Excep- 
Of course, a demurrer 
or exception not called to the attention of the court 
below, nor acted on there, cannot be considered on 
appeal.44 Nor can an objection to a demurrer or ex- 
zeption for insufficiency of form be raised for the 
If it is desired to test the 
sufficiency of a demurrer or exception, an objec- 
tion should be made pointing out the defect com- 
It has also been held that a party 
cannot for the first time in the appellate court raise 
the objection that he was not given time to demur 
to an amended complaint ;*® that sufficient time was 
not allowed for answer after the overruling of a 
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or complaint ;47 


50. Fallgatter v. 
Minn. 238, 73 NW 860. 
51. State v. Jack, 126 Minn. 367, 
148 NW 306; Potter vy. Holmes, 72 
Minny 1535, 075 SONI 25 91. 
ge De Leon y. Higuera, 15 Cal. 


Lammers, T1 


485 

53. A D) andergrift, 173 
Ala. 142, 55 S 781; Alabama Steel, 
ete., Co. v. Griffin, 149 Ala. 423, 42 S 


1034; Higdon v. Garrett, 5 Ala. A. 
467, 59 S 309; Cunningham Hardware 


Co. v. Gama Transp. Co., 4 Ala. A. 
561, 538° S. 740: 
Cal.—Webster vy. Carr, 13 Calera. 


772, 124 P 447, 

Colo.—Mitchell v. iPssrean: 34 Colo. 
281, 82 P 447 (objection that the court 
erred in sustaining a demurrer to 
plaintiff's complaint and dismissing 
the action, for the reason that before 
the court acted on the demurrer de- 
fendant had tendered plaintiff a cer- 
tain sum of money in settlement of 
the claim); Heilman y. Ludington, 
26 “Colo. 326; (57) 2107S atl, 9 Yeolo: 
A. 548, 49 P 377] (holding that, where 
defendant demurred to a complaint 
on the ground that two causes of ac- 
tion were improperly united in one 
count, he could not use this demurrer 
on appeal to raise the question 
whether two causes of action had 
been improperly united in the com- 
plaint). 

Conn.—Brockett v. Fair Haven, etce., 
R. Co., 73 Conn. 428, 47 A 763. 


Fla.—St. Augustine First Nat. 
paque v. Kirkby, 43 Fla. 376, 32 S 


Ga.—Macon, ete., R. Co. v. Moore, 
125 Ga. 810, 54 SE 700. 

Ind.—Nesbit v. Miller, 125 Ind. 
106, 25 NE 148; Peden v. Mail, 118 
Ind. 556, 20 NE 493; Leedy v. Nash, 
67 Ind. 311. 

Iowa.—Johnson v. Saum, 123 Iowa 
145, 98 NW 599; Harris-Emery Co. v. 
Pitcairn, 122 Iowa 595, 98 NW 476. 

Ky.—Com. v. Teel, 111 SW 340, 33 
Kyl 741. 

Md.—Williams v. Harlan, 88 Md. 1, 
41 A 51, 71 AmSR 394. 

Mich.—Proctor v. Plumer, 112 Mich. 
393, 70 NW 1028; Kellogg v. Hamil- 
ton, 43 Mich. 269, 5 NW 3815. 

Miss.—Keystone Lumber Yard v. 
Yazoo, etc., R. Co., 94 Miss. 192, 47 


S 803; Matthews Vv. Sontheimer, 39 
Miss. 174; Prewett v. Coopwood, 30 
Miss. 369. 


N. M.—Cleland v. Hostetter, 13 
N. M. 43, 79 P 801 (demurrer to 


N. Y.—Adams v. Lamson Cons. 
Store-Service Co., 59 Hun 127, 13 NYS 
120. 


N. D.—Golden BRS Land, etc., 
an v. Johnstone, 21 N. D. 97, 128 NW 
S. C.—Hickson v. Early, 62 S. C. 


42, 39 SE 782; Neal v. Bleckley, 51 
S. C. 506, 29 SE 249. 

Tenn.—Plano Mfg. Co. vy. Schell, 
114 Tenn. 410, 84 SW 807. 
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time and place for the hearing were not fixed as re- 
quired by statute;°° that the court did not give 
defendant leave to answer, on overruling the de- 
murrer to the complaint, where there was no re- 
quest for such leave;*! or that a demurrer was not. 
formally disposed of.°? 
pleading is taken by demurrer or exception, the 
general rule is that the appellate court will not, for 
the purpose of either sustaining or reversing the 
ruling, consider any other grounds of objection than 
those specified and relied upon in the lower court,?? 
except, as held in: some jurisdictions, where the ob~ 
jection is vital to the legal merits of the suit, and is 
also of such a character as to be incapable of being 
cured by amendment,** or where the demurrer is 
on the ground that the complaint does not state a 
cause of action, in which case points other than 
those specified in the lower court to show that it 
does not may be specified in the reviewing court,°> 


And where objection to a 


Tex.—Oppermann vy. Petry, (Civ. 
A.) 115. Siw 300. 

Vt.—Williams Mfg. Co. v. Insur- 
ance Co. of North America, 85 Vt. 
282, 81 A 916; Slayton v. Davis, 85 
Vt. 87, 81 A 232; Webster v. State 
Mute eins: (Co. Saivitey 15,69 Ac oho, 
(demurrer to replication); Crane y. 
Darling, 71 Vt. 295, 44 A 359. 

Va.—Hot Springs Lumber, etc., Co. 
v. Revercomb, 110 Va. 240, 65 SE 557; 
Virginia, ete: 1 Re "Cor vz Hollings 
worth, 107 Va. 359, 58 SE 572 (de- 
murrer to plea in abatement to ju- 
risdiction); U. S. Mineral Co. v. 
Camden, 106 Va. 663, 56 SE 561, 117 
AmSR 1028; Strother v. Strother, 106 
Va. 420, 56 SE 170; Virginia Iron, 
etc., Co. v. Roberts, 103 Va. 661, 49 
SE 984. 

Wash.—Hammock vy. Tacoma, 40 
Wash. 539, 82 P 893; Sligh v. Shel- 
ton Southwestern R. Co., 20 Wash. 
T6754 Paes: 

[a]. Demurrer to bill.—(1) On ap- 
peal from an order overruling a gen- 
eral demurrer to a bill for want of 
equity, neither the question of multi- 
fariousness nor misjoinder of parties 
can be raised for the first time. St. 
Augustine First Nat. Bank v. Kirkby, 
43 Fla. 376, 32 S 881. (2) So, where 
a bill was dismissed for want of 
equity, appellee may not sustain the 
decree because the bill is multifari- 
ous, that objection not having been 
raised below. Litz v. West Ham- 
mond, 230 Ill. 310, 82 NE 634. (3) 
And, where the only objections stat- 
ed in a demurrer to the bill were 
want of equity and multifariousness, 
an objection that the bill was not 
properly framed to obtain the relief 
desired cannot be considered on ap- 
peal. Proctor v. Plumer, 112 Mich. 
393, 70 NW 1028. 

[b] Where the court of appeals 
holds a special demurrer bad, it can- 
not affirm the judgment on the 
ground that the petition does not 
state a cause of action where no gen- 
eral demurrer was filed in the lower 
court. Com. v. Teel, 111 SW 340, 33 
Kyl 741. 

{c] Dismissal of a demurrer as 
not seasonably filed cannot be held 
error on a ground not covered by the 
objection to the dismissal. Boville 
v. oa, Paper Mills, 86 Vt. 305, 85 
A 

54. Matthews v. Sontheimer, 39 
Miss. aa Prewett v. Coopwood, 30 
Miss. 36 

BS. Mere v. Chicago, etc., R. Co., 
69 Minn. 476, 72 NW 694, 65 AmSR 
579 (holding that. a general demurrer 
to a complaint, on the ground that it 
does not state facts sufficient to con- 
stitute a cause of action, challenges 
every substantial defect in.the plead- 
ing, and, where the order overruling 
it tis also general, it will be so con- 
sidered on appeal, without regard to 
what defects were argued in the 
trial court); Monette v. Cratt, 7 Minn. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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or where, in the case of a demurrer or exception to 
an answer or plea, it is so faulty as to constitute 
no defense.5® So, where points are not properly 
made by special demurrer, as they should be, they 
will not be considered on appeal.®* 

Several counts. Where the specification of 
grounds of demurrer was directed to all the counts, 
a special objection to one of the counts made on 
appeal will not be considered.®® 

Instrument as forming part of declaration or 
complaint. Where the parties and the court below 
have treated an instrument sued on as a part of 
the declaration or complaint, which can be reached 
by demurrer, the appellate court may likewise so 
treat it, and a demurrer must be considered as ad- 
dressed to the entire declaration or complaint of 
_ which such instrument forms a part.°® 

Effect of amendment. Where the pleading is 
amended after the overruling of a demurrer thereto, 
a failure to refile the demurrer is generally a waiver 
thereof, so that no eoveniage can be taken of it on 
appeal.®° And as a rule, as we have elsewhere seen, 
if a party, after judgment upon demurrer to a plead- 
ing 1s given against him, amends the pleading by 
leave of court, “he acquiesces in the judgment upon 
demurrer and "cannot assign it for error in the ap- 
pellate court.** 

Demurrer to plea, answer, replication, or reply as 
reaching prior pleadings. As a general rule, where 
a defendant has pleaded or answered to the merits 
234 (holding that, where it appeared 
from the complaint that the subject 
matter had already been conclusively | so). 


adjudicated, that would support a de- 
213, 2 NE’ 565; 
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back to the amended petition, the 
court did not err in omitting to do 


Ind.—Cupp v. Campbell, 


[3.C2d.) 795 


of a cause, and his plea or answer is attacked by 
demurrer, the demurrer reaches the entire record 
and may be carried back to the declaration, com- 
plaint, or petition,®°? and where a demurrer to an 
answer is carried back to the petition and sustained 
as to it, and plaintiff refuses to amend, the question 
of the sufficiency of the petition can be considered on 
appeal, although no reply to the answer was filed.°* 
The same is true of a demurrer to a replication or 
reply as reaching the plea or answer.®* But the 
sufficiency of a declaration or complaint cannot be 
considered for the first time on appeal on an as- 
signment of error to a ruling on a demurrer to a 
plea or answer in abatement, since such a demurrer 
does not reach the record or relate back to the decla- 
ration or complaint.®* And even in cases in which 
a demurrer may be carried back to a previous plead- 
ing, it is held that the question must have been 
raised in the lower court by a request to do so or 
otherwise.°® 

[§ 719] (h) Motions as to Pleadings and Rul- 
ings Thereon.®’ A party cannot object for the first 
time on appeal to the form ®* or time ® of a mo- 
tion in relation to pleadings, or because of want or 
insufficiency of notice of the motion.7? Nor as a 
rule can objections be raised for the first time on 
appeal to rulings on motions in relation to plead- 
ings," as, for example, a motion to strike out a 
pleading or a part thereof,’? to make a pleading 
more definite and certain,’* for judgment on the 
quired by statute of a motion for 
judgment on the pleadings, counsel 


being present and making no objec- 


103 Ind.| tion); Guess v. Southern R. Co., 73 


murrer to the complaint as stating 
no cause of action); Van Doren v. 
Tjader, 1 Nev. 380, 90 AmD 498. See 
supra § 708. 


56. Hartford F. Ins. Co. v. Hollis, 
eee. 268, 50 S 985. See supra § 
TLL. 

57. Harris County vy. Brady, 115 


Ga. 767, 42 SE 71. 

58. Doyle v. Melendy, 85 Vt. 297, 
Bi Ag tao 

59. State v. Seaboard Air Line R. 
Co., 56 Fla. 670, 47 S 986. 

60. Anniston v. Safe-Deposit, etc., 
Co., 85 Fed. 856, 29 CCA 457 (under 
Alabama code); Harrison v. Alabama 
Midland R. Co., 144 Ala. 246, 40 S 
394; Louisville, etc., R. Co. v. Woods, 
105 Ala. 561,°17 S 41; Oliver Type- 
writer Co. v. Vance, 48 Ind. A. 21, 95 


NE 327. 

61. See supra § 5388. 

62. See Pleading [31 Cyc 338 et 
seq]. 

ds: Goff v. Wilburn, 24 SW 871, 


15 KyL 614. 

64. Beresh v. Supreme Lodge K. 
H., 255 Ill. 122, 99 NE 349 [aft 166 
aT Pees 5 (holding that, where de- 
fendant pleaded limitations, and 
plaintiff filed a replication to which a 
demurrer was sustained, but_ the 
court, on motion of plaintiff, ordered 
the demurrer to the replication car- 
ried back to the plea, and on the 
hearing of the demurrer overruled it, 
to which plaintiff excepted, although 
the question raised by the replication 
could have been raised by «demurrer 
to the plea, the correctness of the 
court's action was saved for review). 
See also Pleading [31 Cyc 338 et 
seq]. 

65. Indiana, etce., R. Co. v. Foster, 
107 Ind. 430, 8 NE 264; Rush v. Foos 
Mfg. Co., 20 Ind. A. 515, 51 NE -143. 
See also Pleading [31 Cye 343]. 

66. Colo.—San Miguel County v. 
Long, 8 Colo. 438, 8 P 923. 

Ill.—Scott v. Artman, 237 Ill. 394, 
86 NE 595 (holding that, where peti- 
tioners moved to carry a demurrer to 
a replication back to the answer, but 
defendants did not move to carry it 


Standley v. North- 
western Mut. L. Ins. Co; 95, Ind: 254: 
Scheible v. Slagle, 89 Ind. 323; Hay- 
mond vy. Saucer, 84 Ind. 3. 

Ky.—U. S. Fidelity, ete., Co. v. Pax- 
ton, 106 SW 841, 32 KyL 707 (holding 
that, where a demurrer was sus- 
tained to certain paragraphs of the 
answer, but no motion was made that 
it be carried back and sustained to 
the petition, defendant could not 
object for the first time on appeal 
that the petition was _ defective, 
and that the demurrer should have 
been treated as searching the record, 
and have been sustained to the peti- 
tion). 

N. Y.—Rathborne v. Hatch, 68 App. 
Div. 633, 73 NYS 859 (holding that, 
where the question of the insuffi 
ciency of the complaint was not 
raised below as ground for overrul- 
ing a demurrer to a counterclaim, a 
judgment sustaining the demurrer 
will not be reversed on that ground, 
there being no contention that the de- 
cision holding the counterclaim to be 
bad was erroneous). 

67. Waiver of objections in gen- 
eral see Pleading [31 Cyc 752]. 

68. Hickey Vv. Anheuser-Busch 
Brewing Assoc., 36 Colo. 386, 85 P 
838 (motion for judgment on the 
pleadings); Fischer v. Johnson, 106 
Iowa 181, 76 NW 658 (motion to 
strike out not in writing as required 
by statute); Guess v. Southern R. 
Co., 73 S.C. 264, 53 SH 421 (objec- 
tion to the court’s entertaining at 
one and the same time and upon one 
and the same notice motions to make 
more definite and certain and to 
strike out as irrelevant and redun- 
dant). 

69. Oakes v. Oakes, 55 App. Div. 
B76, Of NYS) 427. fate 167 IN. oY. 625 
mem, 60 NE 1117 mem] (motion for 
judgment on the pleadings improp- 
erly made and granted at special 
term instead of at the trial of the 
issue). 

70. Hickey v. Anheuser-Busch 
Brewing Assoc., 36 Colo. 386, 85 P 
838 (want of the written notice re- 


S. C. 264, 53 SE 421 (objection that 
notice of a motion to make more defi- 
nite and certain was not sufficiently 
specific); Latimer v. Sullivan, 37 S. 
C. 120, 15 SE 798 (objection by de- 
fendant that an order permitting 
plaintiff to withdraw one of the items 
constituting the cause of action was 
made without notice). 

71. See cases in following notes. 

72. Ala.—Mahoney vy. O’Leary, 34 
Ala. 97 (order striking out plea in 
abatement as frivolous). 

Colo.—Foley v. Coon, 41 Colo. 432, 
omemle. 

Iowa.—White v. Spangler, 68 Iowa 
222, 26 NW 85. 

Mo.—Cassity v. Pound, 167 Mo. 605, 
67 SW 283; Martin v. Jones, 72 Mo. 
23 (order striking out part of an- 
swer). 

S. C—Guess v. Southern R. Co., 73 
S. C. 264, 53 SE 421; Harman v. Har- 
man, 54 S. C. 100, 31 SE 881 (hold- 
ing ‘that error cannot be predicated 
of the striking out of a counterclaim 
on motion on the ground that de- 
murrer was the proper remedy, it 
not appearing by the record that such 
point was made on the hearing of 
the motion). 

Wash.—Kratz v. Dawson, 3 Wash. 
T. 100, 18 P 663 (refusal to strike 
out reply). 

73. Knott v. Dubuque, etc., R. Co., 
84 Iowa 462, 51 NW 57; Guess v. 
Southern R. Co., 73 S. C. 264, 53 SE 
421; Schott v. Henkin, 32-8. D> 633; 
144 NW 115. 

[a] Objection by one defendant 


‘not available to his codefendant,— 


Knott v. Dubuque, etc., 
Iowa 462, 51 NW 57. 
643. 

[b] Where plaintiff pleaded res 
judicata to defendants’ counterclaim, 
and defendants offered no evidence to 
support the counterclaim and took no 
exceptions, they could not claim on 
appeal that the court erred in deny- 
ing their motion to make the plea of 
res judicata more definite and cer- 
tain. Schott v. Henkin, 32 S. D. 633, 
144 NW 115 


R. Co., 84 
See supra § 


796 [30.J.] 


pleadings,’* to overrule a demurrer,’® or to enjoin 


the pleading of a certain defense.’® 


to a pleading is taken by motion, as by motion to 
strike out, to dismiss, for nonsuit, to make more 
definite and certain, for judgment on the pleadings, 
ete., the objection must state the grounds thereof 
and specifically point out the alleged defects, and, 
as a rule, grounds not stated will not be considered 
It has been held, however, that if an 


on appeal.” 


order dismissing a petition was correct, 
affirmed, although the defects which appear on the 
face of the petition, and which justify the dis- 
missal, were not called to the attention of the trial 


74. Conn.—vVincent y. S. Alexan- 
der’s Sons Co., 85 Conn. 512, 84 A 84. 

Iowa.—Chase vy. Wright, 116 Iowa 
555, 90 NW 357. 

N. Y.—Oakes v. Oakes, 55 App. Div. 


576, 67 NYS 427 [aff 167 N. Y. 625 
mem, 60 NE 1117 mem]. 
Utah.—Young v. Martin, 3 Utah 


484, 24 P 909 (error in overruling mo- 
tion waived by pleading to trial be- 
fore the jury). 

Wash.—Hubenthal v. Spokane, etc., 
R. Co., 43 Wash. 677, 86 P 955 (hold- 
ing that where an action at law for 
damages was stated in a complaint, 
but the allegations did not warrant 
recovery for more than nominal dam- 
ages, and the action was dismissed 
on a motion for judgment on the 
pleadings, it would not be reversed, 
on the ground that the objection 
should have been reached by a mo- 
tion to make more definite or certain 
or by demurrer, where it appeared 
that such feature of the complaint 
and such objection were not called to 
the attention of the trial court). 

[a] Entry of judgment without 
giving time to amend.—Where, on 
striking out a part of defendant’s an- 
swer, he does not announce a desire 
to amend nor ask leave so to do,-an 
objection to the judgment, because 
rendered on the same day the motion 
to strike was sustained, cannot be 
urged first on appeal. Chase v. 
Wright, 116 Iowa 555, 90 NW _ 357. 

75. McWilliam v. Dayton, 27 Misc. 
828, 57 NYS 819 (holding that de- 
fendant could not complain on ap- 
peal that the court, on a motion to 
overrule his demurrer as frivolous, 
overruled it on the merits, where he 
made no objection on the hearing and 
did not move to correct the judg- 
ment). 

76. Vincent v. Mutual Reserve 
Fund Life Assoc., 77 Conn. 281, 58 A 
963 (holding that, where no objection 
was made at the time to the court’s 
action on a motion that defendant be 
enjoined from pleading a former 
judgment as a defense, objection to 
the regularity of the court’ s action in 
determining the question of res 
judicata in this manner 
pe made for the first time on ap- 
peal). 

77, Ga.—Rooks v. Tucker, 129 Ga. 
744, 59 SE 778 (holding that where, 
jn a suit for land in statutory form, 
defendant files no plea, and makes a 
motion to dismiss the petition only 
because no abstract of title is an- 
nexed, he cannot, by direct bill of 
exceptions, have a verdict for plain- 
tiff set aside on the ground that the 
premises are insufficiently described 
in the petition); Wortham v. Sinclair, 


98 Ga. 173, 25 SE 414 (holding that] 


a motion to strike out a plea of pay- 
ment on the ground that it was un- 
certain, indefinite, and not sufficiently 
specific did not raise for review the 
question whether the plea alleged, 
with reasonable certainty, when, how, 
and to whom the alleged payment 
was made). 

Ind.—Hay v. State, 58 Ind. 337; 
Murphy v. Teter, 56 Ind. 545; Lucas 
v. Smith, 54 Ind. or 

Kan. — Chicago, et 
Frazier, 66 Kan. 422, G4 PY 831 ween 
ing that where new matter, fatal to 


could not, 
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court.’® 
When objection 
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it will be 


plaintiff’s recovery, was pleaded in an 
answer, but no reply was filed, and 
after the trial had been begun a mo- 
tion was filed by defendant for judg- 
ment on the pleadings, and, no spe- 
cific reason being given, the motion 
was overruled, and the trial proceed- 
ed as if the new matter had been de- 
nied, there was no reversible error). 

Mo.—White v. St. Louis, ete, R. 
Co., 202 Mo. 539, 101 SW 14 (motion 
to compel plaintiff to elect as to the 
count of the complaint on which he 
would rely). 

Nebr.—McDuffie v. Bentley, 27 
Nebr. 380, 48 NW 1238; Fischer v. 
Coons, 26 Nebr. 400, 42 NW 417. 

Pa. 32 Pa. Super. 
259 (motion for judgment for want 
of sufficient affidavit of defense). 

S. C.—Lawson y. Gee, 57 S. C. 502, 
385 SE 759 (holding that, under a rule 
of court providing that a motion to 
dismiss a complaint because it does 
not state facts sufficient to constitute 
a cause of action shall state the 
grounds of the motion separately, 
where the only ground for such mo- 
tion was that it did not state a suffi- 
cient cause of action, it could not be 
considered on appeal). 

Changing or adding Boars, of ob- 
jection see also infra § 800 

[a] With regard to a motion to 
strike out it was said: “No cause or 
reason whatsoever was stated or as- 
signed in appellant’s motion to strike 
out, why the same should be sus- 
tained. In such a case, in our opin- 
ion, it was not the duty of the court 
below, nor is it any part of our duty, 
to search for or to conjecture the 
cause or reason for appellant’s mo- 
tion to strike out. If the appellant 
had no cause or reason for making 
his motion, or if, having such cause 
or reason, he could not and did not 
state the same in a clear and intel- 
ligible manner, in either case the 
court below correctly overruled his 


motion.” Lucas vy. Smith, 54 Ind. 
bs0s= OSs. 
[b] Motion held insufficient.—A 


motion to require “plaintiff to make 
the allegations in his petition more 
specific and certain,’ without further 
particularity, is too general to assign 
error upon after an adverse ruling. 
Fischer v. Coons, 26 Nebr. 400, 42 NW 


417. 
785 Peck <v., Hinds, 63) Tle Aw 31S) 
79. Protection L. Ins. Co. v. Foote, 


79 Ill. 361 (holding that where a mo- 
tion to strike a replication from the 
files is not renewed, notwithstanding 
the replication is still objectionable, 
after the allowance of an amendment 
on cross motion for leave to amend 
being entered at the same time as the 
motion to strike, defendant cannot 
urge the objection in the reviewing 
court that the lower court urged in 
not sustaining his motion to strike); 
Vincennes v. Spees, 35 Ind. A. 389, 74 
NE 277 (holding that where defend- 
ant’s motion to make the complaint 
more specific was sustained in part 
and overruled in part, and an amend- 
ed complaint was afterward filed, to 
which no motion to make more spe- 
cific was filed, no question as to the 
motion is presented on defendant’s 
appeal). 

80. Waiver of objections in gen- 


Amendment after motion. 
amended after a motion in relation thereto, the 
motion should generally be renewed in order to 
present the question for review on appeal.” 

(i) Variance.®° 
eral rule that objection on the ground of variance 
between the pleadings and the proof must be prop- 
erly raised in the trial court, generally when the 
proof is offered, 
viated by an amendment, and it cannot be raised for 
the first time on appeal.** 
apply where the objection could not have been 


[§§ 719-720 


Where a pleading is 
It is a well settled gen- 


so’*that the objection may be ob- 


But: the rule does not 


aay see Pleading [31 Cyc 754 et 
seq]. : 
jones one of pleading see supra § 

Adherence to theory pursued be- 
low: As to construction of pleadings 
see supra §§ 621, 622. As to issues 
raised see supra § 623. 

. . S.—Roberts v. Graham, 6 
Wall. 578, 18 L. ed. 791; Columbia 
Mfg. Co. v. Hastings, 121 Fed. 328, 
BUMCCAG 504: a lim terete: Ras Cousv= 
McPherson, 105 Fed. 210, 44 CCA 
449; Central Vermont R. Co. v. Rug- 
gles, 75 Fed. 953, 21 CCA 575; Wech- 
selberg v. Flour City Nat. Bank, 64 


Hedi) 90; 120 CCAM 6ie2 6 LEAS 470 
Manhattan L. Ins. Co. v. Willis, 60 
Fed. 236, 8 CCA 594; Sheppard v. 


Newhall, 54 Fed. 306, 4 CCA 352. 

Ala.—Watson v. Cain, 171 Ala. 151, 
54 S 610; Odom v. Moore, 147 Ala: 
567, 41 S 162; Ensley Mercantile Co. 
Vv. Otwell, 142 Ala. Silo ues 5 839, 4 
AnnCas 512: Louisville, ’etc., Co. v. 
Markee, 103 Ala. 160; 115 ‘S arr 49 
AmSR 21; Hutchison Vv. Powell, 92 
Ala. 619, 9 S 170; Fears v. Thompson, 
82 Ala. 294, 2 S 719; McWhorter v. 
Haigler Mercantile Co., 4 Ala. A. 296, 
58 S 790; Philip Carey Mica Conve 
Southern Constr. Co., 2 Ala. A. 292, 
56 S 746. 

Cal.—Carroll v. Briggs, 138 Cal. 
452, 71 P 501; Krasky v. Wollpert, 134 
Cal. 338, 66 Pp 309; McCarthy v. Phe- 
lan,.132 Cal. 404, 64 P 570; Stockton 
Combined Harvester, ete., Works v. 
Glen Falls: Ins. Co: 121 (Caleie tess 
122 ON IEG aYoy-<5 374 Higby, 76 Cal. 264, 
18 P 381; Dikeman v. Norrie, 36 Cal. 
94; Marshall v. Ferguson, 23 Cal. 65: 
Stover v. Stevens, 21 Calas An 261, 131 
P 332; Keefe v. Keefe, 19 Cal. A. 
310, 135 P 929; Union Gollection Go. 
va Rogers, 18 Cal. A. 205, 122 P 970; 
California Portland Cement ee Vv. 
Wentworth Hotel Co., 16 Cal. A. 692, 
AS) see nO Symeielion 

Colo.— Tew v. Powar, 37 Colo. 292, 
86 P 342; Fisk Min., etc., Co. v. Reed, 
382 2Colos 5063177 P 240; Fryer v. 
Breeze, 16 Colo. 3238, 26 Pp 817; .Wii- 
liams v. Mellor, 12 Colo. 1,19 Pp 839; 
Sylvis v. Sylvis, 11 (Color 319; 117 PP 
912; Wells v. Crawford, 23 Colo. A. 
103, 127 P 914; Denver v. Strobridge, 
19 Colo. A. 435, 75 P 1076; Schmidt 
v. Denver First Nat. Bank, 10 Colo. 
AS22610 Pio Cunningham v. 
Bostwick, 7 Colo. A. 169, 43 P 151. 

Conn.—Scott v. Scott, 33 Conn. 634, 
78 A 314, 21 AnnCas 965; Fenton v. 
Mansfield, 82 Conn. 343, 738 A 1770; 
Woodruff v. Butler, 75 Conn. 679, 55. 
A 167; Broughel vy. Southern New 
England Tel tCoj i 2nConnn Glew’ 
435, 49 LRA 404; Nichols v. Hayes, 
13 Conn. 155. 

Del.—Richman v. Richards, 21 Del. 
562, 64 A 238; Richards v. Richman, 
21 Del. 558, 64 A 238; Szymanski v. 
Blumenthal, 20 Del. 511, 56 A 674, 103. 
AmSR 182. 

D. CG.—McAfee v. Huidekoper, 9: 
App. 36, 34 LRA 720 

Fla.— Spencer v. Dell, 55 Fla. 790, 
46 S 729; Emerson y. Gainey, 26 Fla. 
133, 7S "526. 

Ga.—Savannah, etc., Co. v. Gro- 
gan, 117 Ga. 461, 43 one 701; Dare V.. 
Lewis, 76 Ga. 46. 

Ida.—American Falls First Nat. 
Bank v. American Falls Canal, etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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obviated in the court below,®? or the evidence is 
such a departure from the allegations as to leave 
them unproved in their entire scope and meaning,®* 


or the judgment is based upon 


Co., 20 Ida. 368, 118 P 668; Maw v. 
Coast Lumber Co., 19 Ida. 396, 114 
E92 Johnson, vy; Gary, ds day 623; 
111 P 855; Ryan v. Rogers, 14 Ida. 
309, 94 P 427 (advantage of variance 
must be taken by objection to the 
evidence and not by demurrer). 

Ill.—Walsh vy. North American 
Cold Storage Co., 260 Ill. 322, 103 NE 
185 [mod 170 li. A. 393]; Carney v. 
Marquette Third Vein Coal Min. Co., 
260 Ill. 220, 103 NE 204 [aff 175 Il. 
ACerS Ohl: Brunnworth vy. Kerens-Don- 
newald Coal Co., 260 Ill. 202, 103 NE 
178 [aff 169 Ill. A. 58]; Gascoigne v. 
Metropolitan West Side El. R. Co., 
239 Ill. 18, 87 NE 883, 16 AnnCas 115 
178 [aff 169 Ill. A. 58]; Gascoigne v. 
Brooks, 235 Ill. 249, 85 NE 197; Rich- 
ardson vy. Nelson, 321 Ill. 254, 717 NE 
583; Wabash R. Co. v. Billings, 212 
Ill. 37, 72 NE 2; Central Union Bldg. 
Co. v. Kolander, 212 Ill. 27, 72 NE 50; 
Olcese v. Mobile Fruit, ete., Co., 211 
TUES 395 al IN) 1084 hati al ie tls Ay 
281]; Osgood vy. Skinner, 211 Ill. 229, 
71 NE 869 [aff 111 Ill. A. 606]; Tlli- 
nois Terminal R. Co. vy. Thompson, 
210011. 226, 71 NE 328 [afi 122 111. 
A. 463]; Schuler v. Schuler, 209 Il. 
522, 71 NE 16 [rev on other grounds 
104 Ill. A. 463]; Illinois R. Co. v. Beh- 
rens, 208 Ill. 20, 69 NE 796; Pressed 
Steel Car Co. v. Herath, 207 Ill. 576, 
69 NE 959; Ehlen v. O'Donnell, 205 
Tll. 38, 68 NE 766; Chicago Macaroni 
Mfg. Co. v. Boggiano, 202 Jll. 312, 67 
NE radersh UMiUtw du. Ins) Cole, 
Johnson, 200 Ill. 359, 65°NE 634 [aff 
101 Til. A, 559]; Watson v. Roth, 191 
Tl. 382, 61 NE 65; Dorn v. Farr, 179 
Ill. 110, 53 NE 566; Basso v. Chicago 
City GR. Co.ersi) Tl Aw 4943. Hincher 
Wa, Baltimore, ete, “R. Co., AS ils VAs 
622; Seibert v. Vandalia R. Co., 179 
Tll. A. 617; Kerting v. Planz, 168 Ill. 
A. 571; Jaeger v. U. S. Brewing Co., 
163 Ill. A. 216; Linnberg v. Rock 
Island: 157. 11]..4A;.527:) Johnson. v. 
Corn Products Refining Co., 147 Ill. A, 
211; Commonwealth Electric Co. v. 
Rooney, 138 Ill. A. 275; Huff v. Cleve- 
lands Jetcesuek: aCo:;; ARSON, IN. 89; 
Springer v. Schwitters, 137 Ill. A. 103; 
Linnberg v. Rock Island, 136 Ill. A 
495; Fairfield v. Sechrest, £36 Wie AG 
8; Waukegan v. Sharafinski, 135 Ill. 
A. 436; Central Illinois Constr. Co. v. 
Lloyd, 134 Ill. A. 494; Kellyville Coal 
Co. v. O’Connell, 134 Ill. A. 311; Do- 
LION LV ACODSON ws ll sellin AL e563 
Winklemann vy. Illinois Cent. R. Co., 
103 Ill. A. 496; Donley v. Dougherty, 
97 Tll. A. 544. 

Ind.—Mount vy. Montgomery Coun- 
ty, 168 Ind. 661, 80 NE 629, 14 LRA 
NS 483; M. S. Huey Co. v. Johnston, 
164 Ind. 489, 73 NE 996; Indianapolis, 
ete., R. Co. v. Jones, 29 Ind. 465, 95 
AmD 654; Morris ¥. Reyman, (A.) 
103 NE 4238; Goff v. Craig, 51 Ind. A. 
461, 99 NE 1013. 

Ind. T.—Taylor v. Southerland, 7 
Ind. T. 666, 104 SW 874. 

Iowa.—Fox v. Waterloo Nat. Bank, 
126 Iowa 481, 102 NW 424; Reizen- 
stein v. Clark, 104 Iowa 287, 73 NW 
588; Aetna Iron Works v. Firmenich 
Mfg. Co., 90 Iowa 390, 57 NW 904; 
Ressler v. Baxley, 81 Iowa 750, 47 
Nw 57; Singer v. Given, 61 Iowa 92, 
15 NW 858. 

Kan.—Rhees v. Coe, 91 Kan. 493, 
138 P 576; .Drovers’ Live Stock 
Commn. Co. v. Charles Wolff Packing 
Co. 14s Kani 30, .86nP 1285 89) 4655 
Avery Mfg. Co. v. Lambertson, 74 
Kan. 304, "36 P 456; Challiss v. 
Atchison, 45 Kan. 22, 25. P 228% 
Gilson v. Hays, 2 Kan. A. 460, 43 P 
93. 

Ky.—Asher v. Metcalf, 152 Ky. 
632, 153 SW 987; Baltimore, etce., R. 
Co. v. Wood, 130 Ky. 839, 114 SW 
734; Muldoon v. Meriwether, 79 SW 
1188, 25 KyL 2085; East Jellico Coal 
Co. vy. Golden, 79 SW 291, 25 KyL 
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facts found or 


2056; Louisville, ete., R. Co. v. Tay- 
258. 


lor, it KyL 
La.—Langlini v. Broussard, 12 
Mart. 242. 


Md.—Engler v. Garrett, 100 Md. 
387, 59 A 648; Baltimore, éte., RCO. 
v. Pumphrey, TAS MGR S 6, 24 Alo D 9 
Straus v. Young, 36 Md. 0.46. 


Mass.—Randall y. Peerless Motor 
Car Co., 212 Mass. 352, 99 NE) 221; 
Kellogg v. Boston, ete, R. Co., 210 


Mass. 324, 96 NE 525; Beverley v. 
Boston El. R. Co., 194 Mass. 450, 80 
NE 507; Lydig v. Braman, 177 Mass. 
212, 58 NE 696; Smith v. Colby, 136 
eae 562; Jones vy. Fales, 4 Mass. 

Mich.— Dowagiac Mfg. 
Schneider, 148 NW 173; Supreme 
Couneil, i, C. B.A. vy. Scherer, 174 
Mich. 25, 140 NW 505; Scendar v. 
Winona Copper Co., 169 Mich. 665, 
135 NW 951; Hayes v. Wabash R. Co., 
163 Mich. 174, 128 NW 217, 31 LRA 
NS 229; Van Cleve v. Radford, 149 
Mich. 106, 112 NW 754; Moerman v. 
Clark-Rutka-Weaver Co., 145 Mich. 
540, 108 NW 988; Linsell v. Linsell, 
138 Mich. 64, 100 NW 1009; Jarvis 
Ve lint, ete... R. Co., £238 Mich. 61 87 
NW 136; Ross v. Ionia Tp., 104 Mich. 
320, 62 NW 401. 

Minn.—O’Brien v. Northwestern 
Cons. Mill. Co., 119 Minn. 4, 137 NW 
3899; Lemon v. De Wolf, 89 Minn. 465, 
95 NW 316; Wayzata v. Great North- 
ern R. Co., 50 Minn. 438, 52 NW 9138; 
Washburn v. Winslow, 16 Minn. 38. 

Miss.—Mississippi Oil Co. v. Smith, 
95 Miss. 528, 48 S735; Alabama, etc., 
R. Co. v. Pounder, 82 Miss. 568, 35 S 
155; Illinois Cent. R. Co. v. Price, 72 
Miss. 862, 18 S 415. 

Mo.—Fisher, etce., Real Est. Co. v. 
Staed Realty Co., 159 Mo. 562, 62 
SW 443; Hilz v. Missouri Pac. R. Co., 
101 Mo. 36, 13 SW 946; Zachra v. 
American. Mfg. Co., 179 Mo. A. 683, 
162 SW 1077; Olive Street Bank v. 
Phillips, 179 Mo. A. 488, 162 SW 721; 
Lazerine v. Lazerine, 179 Mo. A. 476, 
162 SW 719; Rundelman v. John 
O’Brien Boiler Works,Co., 178 Mo. A. 
642, 161 SW 609; Veney Vv. Furth, 171 
Mo. A. 678, 154 SW 793; Cornell v. 
Chicago, etc., RR. Co: 143 "Mo. A. 598, 
128 SW 1021; Alabama Steel, eic., 
Co. v. Symons, 110 Mo. A. 41, 83 SW 
ies Randell vy. Chicacoy ete, ia Co;, 
102 Mo. A. 342, 76 SW 493; Akers v. 
Kolkmeyer, 97 Mo. A. 520, 71 SW 
oe Mooneyham y. Cella, 91 Mo, A. 

Mont.—Mosher vy. Sutton’s New 
Theater Co., 48 Mont. 137, 137 P 534; 
Galvin v. O’Gorman, 40 Mont. 391, 
106 P 887; Kalispell Liquor, ete., Ca. 
v. McGovern, 33 Mont. 394, 84 P 709; 
Dawes v. Great Falls, 31 Mont. 9, 77 
P 309; Lawlor vy. Kemper, 20 Mont. 
13, 49 PB 398. 

Nebr.—Fremont Home Sav. Bank v. 
Shallenberger, 95 Nebr. 5938, 146 NW 
993; Westing v. Chicago, ete., R. Co., 
87 Nebr. 655, 127 NW 1076; Spencer v. 
Wilson, 74 Nebr. 459, 104 NW 930; 
Hoefer v. Langhorst, 53 Nebr. 364, 
73 NW 692. 

Nev.—Tognini v. Kyle, 17 Nev. 209, 
30 P 829, 45 AmR 442, 

N. H.—Ireland v. Drown, 61 N. H. 


638. 

N. J.—Neutze v. Atlantic City R. 
Gos Tl ON, EGE 407, 8: AU 1083). Van 
Alstyne v. Franklin Council No. 41 
ee OF BU Axe NES SGOMIN se) ile nO 2; OD OMAL 
818. 

N. Y.—Bradt v. Krank, 164 N. Y. 
515, 58 NE 657, 79 AmSR 662 [rev 
85 App. Div. 623 mem, 54 NYS 1096 
mem]; Gillies v. Manhattan Beach 
imipr:; Go. WataNe 0 7420, 42) INBYA196: 
Tyng v. New York Commercial Ware- 
house Co., 58 N. Y. 308; Belknap vy. 
Sealey, 14 N. Y. 1438, 67 AmD 120; 
Baumann y. Tannenbaum, 125 App. 
Div. 770, 110 NYS 108; Cahill Iron 


Com ive 


proved but not averred.** 
most frequently been applied to objection on the 
ground of variance between the bill, declaration, 
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The general rule has 


Works v. Pemberton, 48 App. Dix : 
468, 62 NYS 944 [aff 168 N. Y. 64 
mem, 61 NE 1128 mem]; Vaughn 
Mach. Co. v. Quintard, 37 App. Div. 
368, 55 NYS 1114 faff, 165 Ni. 649: 
mem, 59 NE 1132 mem]. 

N. C.—Teal v. Templeton, 149 N. C. 
32, 62 SE 737; Hendon v. North Caro- 
lina R. Coz 127 N. C. 1105537 SE 155 
Porter v. Western North Carolina R. 
Conroy Neo 635-20 Hie oO: 

N. D.—-Buchanan v. Minneapolis. 
Threshing Mach. Co, 17 N. D. 343; 
116 NW 335; Ashe v. Beasley, 6 N. D. 
191, 69 NW 188. ‘ 

Oh.—Speer v. Bishop, 24 Oh. St. 
598; Minzey v. Marcy Mfg. Co., 25 Oh. 
Cir. Ct. 593; Schoenfeld v. Heman, 1 
Cine. Super. 401. 

Okl.—Patterson vy. Missouri, 
R. Co,,, 24, OKI. 747, 104.P 31. 

Or.—-Day Vv. Green, 63 Or,-293, 127 
ernie Shmit v. Day, 27 Or. 110, "39 PB 

Pa.—Hawk v. Maxler, 233 Pa. 337- 
82 A 465; Brillinger v. Northern Cent. 
R. Co., 229 Pa. 182, 78 A 88; Passen- 
ger Conductors’ L. Ins. Co. vy. Birn- 
baum, 116 Pa. 565, 11 A 378; Finkel-. 
stein. v. ‘Spatt, 50- Pa. Supers »29382 
Braker v. Deuser, 49 Pa. Super. 215; 
Elder Tp. School Dist. v. Pennsyl- 
wale R. Co., 26 Pa. Super. ree 562, 


ER. L— Silva VouSil Valen 2 aekes 
Seay v. Charleston, etc., R. 


etc.,. 


SA 


oe 79 S. C. 469, 60 SE 1123. 

S. D.—Smith v. Pence, 33 S. D. 516; 
146 NW 709; Harris v. Lyons, 30 S. 
Ds 22,0138 SW 2957 bw. tBehrens 
Lumber Co. v. Lager, 26 S. D. 160, 
128 NW 698; Brace v. Doble, 3 S. D.. 
416, 53 NW 859. 

Tex.—Peacock v. Coltrane, 44 Tex. 
Civ. A. 530, 99 SW 107; Brown Iron 
Co. v. Templeman, 30 Tex. Civ. A. 50, 
69 SW 249. 

Utah.—Geanakoules v. Union Port- 
land Cement Co., 41 Utah 486, 126 P 
329; Sargent v. Union Fuel Co., 37 
Utah. 392, .108:.<P) 928° MeCall—Co; we 
Jennings, 26 Utah 459, 73 P 639. 

Vt.—Fitzsimons v. Richardson, 
etc., Co., 86 Vt. 229, 84 A 811; Brown 
v. Dunn, 75 Vt. 264, 55 A 364. 

Va.—Moore Lime Co. v. Johnston, 
103 Va. 84, 48 SH 557. 

Wash.—Anderson v. New York L. 
Ins. Co., 34 Wash. 616, 76 P 109; Ol- 
amt v. Seattle, 30 Wash. 687, 71 P 

W. Va.—Wheeling City Bank v. 
Bryan, 72 W. Va. 29, 78 SE 400; Par- 
cee v. Johnston, 70 W. Va. 347, 74 SE 

Wis.—Brooklyn Creamery Co. v. 
Friday, 137 Wis. 461, 119 NW 126; 
Reisz v. Supreme Council A. L. TAKS 
103 Wis. 427, 79 NW 430; Evens, ete., 
Fire-Brick Co. v. Hadfield, 93 Wis. 
665, 68 NW 468; Cordes v. Coates, 78 
Wis. 641, 47 NW 949. 

Wy o.—Rainsford vy. Massengale, 5 
aia if, Son uae 

Can.-_Ferguson v. Swedish Cana- 
dian Lumber Co., 2 DomLR 557. 

And see other cases in following 
notes. 

82. Roberts v. Graham, 6 Wall. (U. 
Sa). (Sls Er edai7 9 ir 

[a] Variance a substantial de- 
fense.—While a variarice not objected 
to in the trial court cannot be taken 
advantage of in the appellate court, 
this is true only where the variance 
is of such a character that it does 
not defeat the action entirely. Where 
it is a substantial defense, the law as 


to variance does not apply. Winkle- 
mann vy. Illinois Cent. R. Co., 103 Ill. 
A. 496. 

83. 


Springfield Bank vy. Springfield 
First Nat. Bank, 30 Mo. A. 271. See 
Pennington v. Detroit, ete., R. Co., 90 
Mich. 505, 51 NW 634. 

84. Stein v. Coleman, 73 Conn. 524, 
48 A 206. See infra § 776, as to vari- 
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complaint, petition, or statement and the proof,’* | and in actions on contracts,°* and actions for erke 


ance between pleadings and judg- 
ment. 

85. U. S.—Roberts v. Graham, 6 
Wall: 578, 18 Li -edy 779i) Tubular 
Rivet, etc., Co. v. Exeter Boot, etc., 
@o;; 159 Fed. 824, 86 CCA 648; Thomp- 
son-Starrett Co. v. Fitzgerald, 149 
Fed. 721, 79 CCA 427; Chicago, etc., 

R. Co. v. Voelker, 129 Fed. 522,~65 
CCA 226, 70 LRA 264; Chicago Termi- 
nal Transfer R. Co. v. Stone, 118 Fed. 
19, 55 CCA 187. 

Cal.—Stover v. Stevens, 21 Cal. A. 
2645-038) Passa. 

Conn.—Scott vy. Scott, 83 Conn. 634, 
78 A 314, 21 AnnCas 965; Broughel v. 
Southern New England R. Co., 72 
Conn. 617, 45 A 435, 49 LRA 404. 

Ida.—American Falls First Nat. 
Bank vy. American Falls Canal, etc.. 
Co., 20 Ida. 368, 118 P 668. 

Ill.—Linquist v. Hodges, 248 Ill. 
491, 94 NE 94 [aff 152 Ill... A. 491]; 
Reavely v. Harris, 239 Ill. 526, 88 NE 
238; Gascoigne v. Metropolitan West 
Side El. R. Co., 239 Ill. 18, 87 NE 833, 
16, AnnCas 115» fail 1439 Tt: Ay 54715 
Houren y. Chicago, ete., R. Co., 236 
Ill. 620, 86 NH 611, 127 AmSR 309, 
20 LRANS 1110 [aff 139 Ill. A, 116]; 
Cumberledge v. Brooks, 235 Ill. 249, 
85 NE 197; Armstrong v. Stebbins, 
218 Ill. 641, 75 NE 1081 [aff 122 Ill. 
A. 11]; Wabash R. Co. v. Billings, 212 
M38 7, 20 NEY 2) [rev 105) Til. Ady; 
Central Union Bldg. Co. v. Kolander, 
212 T1227, 72 NE 60% [ati 1138-Til A. 
305]; Chicago City R. Co. v. McClain, 
211 Ill. 589, 71 NE 1103; Osgood v. 
Skinner, 211 Ill. 229, 71 NE 869 [aff 
1 SD PAY 606) ss Dorn van Marr, aco 
Ill. 110, 53 NE 566 [aff 79 Ell. A. 226]; 
Crouse v. Barber Asphalt Pav. Co., 
162 Ill. A. 271; Britton v. St. Louis 
Transfer Co., 155 Ill. A. 317; Mulli- 
gan v. Metropolitan L. Ins. Co., 149 
Ill. A. 516; Landt v. McCullough, 121 
Ill. A. 328; Olcese v. Mobile Fruit, 
etes, . Co 2? Te AY 287 Via 2186 111. 
539, 71 NE 1084]. 

Ind.—M. S. Huey Co. v. Johnston, 
164 Ind. 489, 73 NE 996; Hartwell v. 
Peck, 163 Ind. 357, 71 NE 958; Lat- 
shaw v. State, 156 Ind. 194, 59 NE 
471; Allen v. Hollingshead, 155 Ind. 
178, 57 NE 917;. Morris v. Reyman, 
(A.) 103 NE 423. 

Iowa.—Mayo v. Halley, 124 Iowa 
675, 100 NW 529; Reizenstein v. 
Clark, 104 Iowa 287, 73 NW _ 588; 
Ressler v. Baxley, 81 Iowa 750, 47 
NW 57; Singer v. Tiasae 61 Iowa 93, 
15 NW 858. 

Ky. —Baltimore, ete.y bs CO; 

- Wood, 130 Ky. 839, 114 SW 734; ‘Mul. 
doon v. Meriwether, 79 SW 1133, 25 
KyL 2085. 

Md.—Engier v. Garrett, 100 Md. 
387, 59 A 648; Baltimore, etc., R. Co. 
v.” Pumphrey, 74 Md. 86, 21 A 559; 
Straus v. Young, 36 Md. 246. 

Mass.—Kellogg v. Boston, ete, R. 
Co., 210 Mass. 324, 96 NE 525; Bev- 
erley v. Boston El. R. Co., 194 Mass. 
450, 80 NE 507; Colvin v. Peabody, 
155 Mass. 104, 29 NE 59; Butterworth 
v. Western Assur. Co., 132 Mass. 489; 
Deshon vy. Dyer, 4 Allen 128; Jones v. 
Fales, 4 Mass. 245. 

Mich.—Supreme Council L. C. By A. 
v. Scherer, 174 Mich. 25, 140 NW 505; 
Scendar v. Winona Copper Co., 169 
Mich. 665, 135 NW 951; Hayes v. Wa- 
bash R. Co., 163 Mich. 174, 128 NW 
ZA, ol, WRANS! 2292 Van Cleve kv: 
Radford, 149 Mich. 106, 112 NW 754; 
Moerman v. Clark-Rutka-Weaver Co., 
145 Mich. 540, 108 NW 988; Jarvis v. 
Flint, ete., R. Co., 128 Mich. 61, 87 
NW 136; Ross y. Ionia Tp., 104 Mich. 
320, 62 NW 401. 

Minn.— Lemon v. De Wolf, 89 Minn. 
465, 95 NW 316; O’Connor vy. Delaney, 
53 Minn. 247, 54 NW 1108, 39 AmSR 
601; Nelson v. Thompson, 23 Minn. 
508. 

Miss.—Illinois Cent. R. Co. v. Price, 
72 Miss. 862, 18 S 415. 

Mo.—Harrison v. Lakenan, 189 Mo. 
581, 88 SW 53; Hilz v. Missouri Pac. 
R. Co., 101 Mo. 36, 13 SW 946; Cor- 
nell v. Chicago, ete., RaCo., 143 Mo. 


A. 598, 128 SW 1021; Gaume v. Hor- 
gan, 122 Mo. A. 700, 99 SW 457; Ing- 
wersen y. St. Louis, ete, R. Co., 116 
Mo. A. 139, 92 SW 357; Williamson v. 
Missouri, ete., R. Co., 115 Mo. A. 72, 
90 SW 401. 

Mont.—Kalispell Liquor, etce., Co. 
McGovern, 33 Mont. 394, 8 P 709; 
Dawes y. Great Falls, 31 Mont. 9, 77 
P 309; Southmayd v. Southmayd, 4 
Mont. "100, 5 P 318; Frohner vy. Rod- 
gers, 2 Mont. 179. 

Nebr.—Westing v. Chicago, etec., R. 
Co., 87 Nebr. 655, 127 NW 1076; Spen- 
cer v. Wilson, 74 Nebr. 459, 104 NW 
930; Hoefer v. Langhorst, 53 Nebr. 
364, 738 NW 692. 

N. H.—Ireland v. Drown, 61_N. H. 
638; Hopkins v. Atlantic, etce., R. Co., 
AUS INL, IEE 9, 72 AmD 287; McConihe v. 
Sawyer, 127 N. H. 396. 

N. J.—Chess v. Vockroth, 75 N. J. 
L. 665, 70 A 73; Neutze v. Atlantic 
City R. Co., 71 N. J. L. 407, 58 A 1083. 

N. Y.—Bradt v. Krank, AGAMEN Yin 
515, 58 NE 657, 79 AmSR 662 [rev 35 
App. Div. 623 mem, 54 NYS 1096 
mem]; Tyng v. New York Commercial 
Warehouse Co., 58 N. Y. 308; Bennett 
vy. Judson, 21 iINGEYe 238; Belknap v. 
Sealey, 14 N. Y. 148, 67 AmD 120; 
Barnes v. Perine, 12 N. Y. 18; Coley 
v. Tallman, 107 App. Div. 445, 95 NYS 
839 [aff 186 N. Y. 569 mem, 79 NE 
1103 mem]; Vaughn Mach. Co. v. 
Quintard, 37 App. Div. 368, 55 NYS 
1114 [aff 165 N. Y. 649 mem, 59 NE 
1132 mem]; Schmerler y. Barasch, 63 
ee 267, 116 NYS 624. 

C.—Teal v. Templeton, 149 N. 
G: Nye, 62 SE 737; Hendon vy. North 
Carolina RY Co:, 17 N. G 110, 37 SH 
155; Porter v. Western North Caro- 
lina R. Co., 97 N. C. 63, 2 SE 580. 

N. D.—Buchanan vy. Minneapolis 
Threshing Mach. Co., 17 N. D. 343, 
116 NW 335; Ashe v. Beasley, 6 N. D. 
191, 69 NW 188. 

Oh.—Speer v. Bishop, 24 Oh. St. 
598; Minzey v. Marcy Mfg. Co., 25 Oh. 
Gir Ct45935 

Okl.—Patterson v. Missouri, etc., R. 
Co., 24 Okl. 747, 104 P 31: 


R. Co., 229 Ba. 182, 78 A 88; Elder Tp. 
School Dist. v. Pennsylvania R. Co., 
26 Pa. Super. 112; Oehmler v. Pitts- 
burgh R. Cos., 25 Pa. Super. 617. 

S. C.—Devlin v. Charleston, 


etc., 


R. ACopergr isto (4697560 (Shee 232 
Westbury v. Simmons, 57 S. C. 467, 
35 SE 764. 


S. D.—Brace v. Doble, 3 S. D. 416, 
53 NW 859. 

Tex.—Brown Iron Co. v. Temple- 
man, 30 Tex. Civ. A. 50, 69 SW 249; 
Western Union Tel. Co. v. Trice, (Civ. 
A.) 48 SW 770. 

Utah.—McCall Co. v. Jennings, 26 
Utah 459, 73 P 639. 

Vt.—Brown vy. Dunn, 75 Vt: 264, 55 
A 364; Shanks vy. Whitney, 66 Vt. 405, 
29 A 367. 

Va.—Taliaferro v. Shepherd, 107 
Va. 56, 57 SEH 585; Moore Lime Co. v. 
Johnston, 103 Va. 84, 48 SH 557. 

Wash.—Anderson v. New York lL. 


Ins. Co., 34 “Wash. 616, 976) °P’-1095 
wee v. Seattle, 30 Wash. 687, 71 P 
Ww. Va.—Wheeling City Bank vy. 


Bryan, 72 W. Va. 29, 78 SE 400; Par- 
oe v. Johnston, 70 W. Va. 347, 74 SH 

Wis.—Reisz v. Supreme Council A. 
Ly EL. 103) “Wis. (42°75 W709 NW 430% 
Cordes v. Coates, 78 Wis. 641, 47 NW 
ae Gardinier v. Kellogg, 14 Wis. 

And see other cases supra note 81, 
and following notes. 

[a] Name of defendant company 
not proved as alleged.—Baltimore, 
ete., R. Co. v. Higgins, 69 Tll. A, 412. 

86. Conn.—Scott v. Scott, 83 Conn. 
634, 78 A 314, 21 AnnCas 965. 

Del.—Richards v. Richman, 21 Del. 
558, 64 A 238. 

Ill.—Cumberledge v. Brooks, 235 
Tll. 249, 85 NE 197; Lehigh Valley 
Transp. Co; iv. UPost’ Sugar "Co. 228 
Ill. 121, 81 NE 819; Osgood v. Skin- 


| CrGabler’ Co? 


ner, 211 Ill. 229, 71 NE 869 [aff 111 
Til. A. 6069; Traders’ Mut. L. Ins. Co. 
v. Johnson, 200 Ill. 359, 65 NH 634 
fate 101 Ti. "AL 55995 Watson v. Roth, 
191 Ill. 382, 61 NE 65 [aff 91 Ill. A. 
alpha fi Cozzens v. Chicago Hydraulic- 
Press-Brick Co., 166 Ill. 213, 46 NH 
788 [aff 64 Tll. A. 569]; Brittin v. 
McClelland, 156 Ill. A. 158; Groh v. 
Great Eastern Casualty, etc, Go., 155 
Ill. A. 18 seccne on accident policy); 
Patton, etc., Co. Shreve, 134 Ill. A. 
Pris Continental Casdale ‘Co. v. Max- 
well, 127 Ill. A. 19; Summerville v. 
Penn Drilling Co., cals) TY AW 152; 
Chicago, ete., R. Co. v. Alderson, 116 
Til. . 441; "Olcese v. Mobile Fruit, 
etc., Co., 172 AG 2S [aff 211 Il. 
Does naa NE 1084]. 

‘Ind.—Hartwell v. Peck, 163 Ind. 
357, 71 NE 958. 

lowa.—Mayo v. Halley, 124 Iowa 
675, 100 NW 529; Adtna Iron Works v. 
Firmenich Mfg. Co., 90 Iowa 390, 57 
NW 904; Ressler vy. Baxley, 81 Iowa 
750, 47 NW 57. 

Ky. —Baltimore, ete, R. Co. v. 
Wood, 130 Ky. 339, 114 SW 734; Mul- 
doon v. Meriwether, 79 SW 1133, 25 
KyL 2085; Tippenhauer v. Spinks, 16 
KyL 126 (action on account); Bean 
v. Owsley, 11 KyL 234 (action declar- 
ing on oral contract and proof of 
written one). 

Md.—Engler v. Garrett, 100 Md. 
387, 59 A 648. 

Mass.—Randall v. Peerless Motor 
Car Co., 212 Mass. 352, 99 NE 227; 
Kellogg v. Boston,’ etc., R.. Co., 210 
Mass. 324, 96 NE 525; Lydig v. Bra- 
man, 177 Mass. 212, 58 NE 696; But- 
terworth v. Western Assur. Co., 132 
Mass. 489 (performance and waiver); 
McLean v. Richardson, 127 Mass. 
339; Deshon vy. Dyer, 4 Allen 128. 

Mich.—Hayes v. Wabash R. Co., 163 
Mich. 174, 128 NW 217, 31 LRANS 
229; Rice v. Rankans, 101 Mich. 378, 
59 NW 660. 

Minn.—Lemon v. De Wolf, 89 Minn. 
465, 95 NW 316; Washburn vy. Wins- 
low, 16 Minn. 33. 

Mo.—Harrison y. Lakenan, 189 Mo. 
581, 88 SW 53 (allegation of written 
contract and proof of oral one); How- 
ard County v. Baker, 119 Mo. 397, 24 
SW 200; Bird v. Gustin-Boyer Supply 
Co., 123 Mo.) /A:> 36,99 SW 775; Brit- 
tain v. Murphy, 118 Mo. A. 235, 94 
pe Mooneyham y. Cella, 91 Mo. 

Mont.—Kalispell Liquor, etc., Co. v. 
McGovern, 33-Mont. 394, 84 P 709; 
Nyhart v. Pennington, 20 Mont. 158, 
50 P4138. 

N. J.—Van Alstyne vy. 
Council No. 41 J. O. U. 
Sey Lal 612358 =A SESE 

N. Y.—Bradt v. Krank, 164 N. Y. 
515, 58 NE 657, 79 AmSR 662 [rev 
on other grounds 35 App. Div. 623 
mem, 54 NYS 1096 mem] (objection 
that plaintiffs sued on a conditional 
promise to pay the debt of another 
and sought by their proof to change 
the action into a suit on a promis- 
sory note); Barnes v. Perine, 12 N. Y. 
18; Levine v. Rosenschein, 134 App. 
Div. 157, 118 NYS 890; Rubin v. John 
127 App. Div 2 75. sa dL 
NYS 124 (where the case was tried 
on the theory of substantial perform- 
ance, although the complaint alleged 
full and complete performance); 
Nichols v. Riley, 118 App. Div. 404, 
103 NYS 554;-Kemble v. Rondout Na- 
tional Bank, 94 App. Div. 544, 88 NYS 
246 [aff 183 N. ¥. 545 mem, 76 NE 
1098 mem] (variance between allega- 
tion and proof of demand); Cahill 
Iron Works v. Pemberton, 48 App. 
Div. 468, 62 NYS 944 [aff 168 N, Y. 
649 mem, 61 NE 1128 mem]; Vaughn 
Mach. Co. v. Quintard, 37 App. Div. 
368. 55 NYS 1114 [aff 165 N. Y. 649 
mem, 59 NE 1132 mem] (where, in an 
action on a contract, plaintiff alleged 
full performance, but the case was 
tried on the theory of an excuse for 
partial performance only); E. T. Bur- 
rowes Co. v. Rapid Safety Filter Co., 


Franklin 
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49 Misc. 539, 97 NYS 1048 (waiver by 


For later cases, developments and changes in the law see.cumulative Annotations, same title, page and note number. 
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gence;*” but it also applied in other actions and | proceedings, both legal and equitable;** and it ap- 


defendant of term of contract sued 
on not pleaded); May v. Menton, 21 
Mise. 321, 47 NYS 179 Laff 20 Misc. 
723, 45 NYS 1047]; Kafka v. Leven- 
sohn, 18 Mise. 202, 41 NYS 368. 

Oh.—Speer v. Bishop, 24 Oh. St. 
598; Schoenfeld v. Heman, 1 Cine. 
Super. 401. 

Pa.—Hawk vy. Maxler, 233 Pa. 337, 
82 A 465; Passenger Conductors’ L. 
Ins. Co. v. Birnbaum, 116 Pa. 565, 11 
A 378; Wike y. Woolverton, 26 "Pa. 
Super. 561 (express and implied con- 
trict). 

Ss. Se aes v. Doble, 2 S. D. 416, 
53 NW 8 

Tex: Peak v. Coltrane, 44 Tex. 
Civ. A. 530, 99 SW 107; Brown Iron 
Co. v. Templeman, 30 Tex. Civ. A. 50, 
69 SW 249. 

Utah.—McCall Co. v. Jennings, 26 
Utah 459, 73 P 639 (objection that 
there was a variance in that the com- 
plaint was for the purchase price 
while the proof was for damages for 
breach of contract). 

Vt.—Brown vy. Dunn, 75 Vt. 264, 55 
A 364. 

Wash.—Anderson v. New York L. 
Ins. Co., 34 Wash. 616, 76 P 109. 

Wis.—Brooklyn Creamery Co. Vv. 
Friday, 137 Wis. 461, 119 NW 126; 
Reisz v. Supreme Council A. L. H., 
103 Wis. 427, 79 NW 430; Evens, etc., 
Fire-Brick Co. v. Hadfield, 93 Wis. 
665, 68 NW 468. 

[a] Action against carrier.—Ala- 
bama, etc., R. Co. v. Pounder, 82 Miss. 
568, 35 S 155; Ingwersen v. St. Louis, 
ete, “Ri Cos 116 "Mol “A. 139, 92. Sw 
357; Patterson v. Missouri, etc., R. 
Co., 24 Okl. 747, 104 P 31. 

[b] Action for rent.—O’Connor v. 
Delaney, 53 Minn. 247, 54 NW 1108, 
39 AmSR 601; Braker v. Deuser, 49 
Pa. Super. 215. 

[c] Action for commissions for 
sale of land.—Fisher, etc., Real Bst. 
Co. v. Staed Realty Co., 159 Mo. 562, 
62 SW 443; Lemon v. De Wolf, 89 
Minn. 465, 95 NW 316; Hoefer v. 
Langhorst, 53 Nebr. 364, 73 NW 692; 
Baumann y. Tannenbaum, 125 App. 
Div. 770, 110 NYS 108. 

[d] Only common counts pleaded. 
—Patton, ete., Co. v. Shreve, 134 Ill. 
A. 271. 

[e] Action against eaneautota= 
Cozzens v. Chicago Hydraulic-Press 
Brick Co., 166 Ill. 218, 46 NE 788 [aff 
64 Ill. A. 569]; Home Sav. Bank _ v. 
Bhallenbereey 95 Nebr. 593, 146 NW 
993. 

{f{] Joint action.—Lehigh Valley 
Transp. Co. v. Post Sugar Co., 228 III. 
221, 81 NE 819 [aff 128 Ill. A. 600]; 
Mayer v. Brensinger, 180 Ill. 110, 54 
NE 159, 72 AmSR 196 [aff 74 Ill. A. 
475]. 

[g] Where two persons sued as 
partners have tried the case as if the 
name of a third person had been im- 
plied as a partner, they cannot urge 
a variance on appeal. Hambro Dis- 


tilling, ete., Co. v. Price, 141 Iowa 
169, 119 NW 541. 

[h] Variance as to _  considera- 
tion._Farmers’, etc., Bank v. Rich- 


ards, 119 Mo. A. 18, 95 SW 290. 

[i] Evidence of defendant showing 
different contract from that alleged. 
—But where plaintiff seeks to recover 
upon a special contract he cannot de- 
part therefrom in his evidence on the 
trial, and base his right of recovery 
upon the evidence of defendant, 
showing a different contract, and of- 
fered by him to contradict the evi- 
dence of plaintiff, and to disprove the 
alleged contract sued on. The rule 
which will support a finding upon an 
issue tried by consent outside of the 
allegations of the pleadings does not 
apply to such a case. Cremer v. Mil- 
ler, 56 Minn. 52, 57 NW 318. 


87. U. S—Chicago, etc., R. Co. v. 
Voelker, 129 Fed. 522, 65 CCA 226, 
70 LRA 264. 


Cal.—Breidenbach v. M. McCormick 
Co., 20 Cal. A. 184, 128 P 423; Nilson 
v. Oakland Tract. Co., 10 Cal. A. 103, 
101 P 413. 


Conn.—Broughel v. Southern New 
England Tel. Co., 72 Conn. 617, 45 A 
435, 49 LRA 404. 

Ill.— Gascoigne v. Metropolitan 
West Side El. R. Co., 239 Ill. 18, 87 
NE 838, 16 AnnCas 115 [aff 143 Ill. 
A. 547]; Ragsdale v. Illinois Cent. R. 
Co., 236 Ill. 175, 86 NE 214; Sample v. 
Chicago, ete., R. Co., 233 Ill. 564, 84 
NE 643 [aff.138 Tl. A. 9595" Davis: v. 
Illinois Collierieg Co., 232 Ill. 284, 838 
NE 836, Illinois Cent. R. Co. v. Heath, 
228 Ill. 312; $1 NE 1022 [aff 129) Il]; 
A. 143]; Chicago, ete., R. Co. v. Sne- 
daker, 223 Ill. 395, 79 NE 169 [aff 122 
Ill. A. 262]; Richardson v. Nelson, 
221 Ill. 254, 77 NE 583; Alton R., ete., 
Co. v.-Webb, 219 Ill. 563, 76 NE 687 
[aff 24.9 Tle A. °75]3) Chicago? Union 
Tract. Co. v. Newmiller, 215 Ill. 383, 
74 NE 410 [aff 116 Ill. A. 625]; Wa- 
bash R. Co. v. Billings, 212 Ill. 37, 72 
NE 2 [rev 105 Il}. A. 111]; Central 
Union Bldg. Co. v. Kolander, 212 Ill. 
2s vee NEO5O  fafteil3s TH SeAs e3s0biis 
Chicago City R. Co. v. McClain, 211 
Ill. 589, 71 NE 1103; Illinois Terminal 
RR. Co; vy. ‘Lhompson, 21.0) fly 2267 71 
NE 328 [aff 112 Ill. A. 463]; Illinois 
Cent. R. Co. v. Behrens, 208 Ill. 20, 
69) INE). 796 “afi, 106 Tl, AWS raza 
Pressed Steel Car Co. v. Herath, 207 
Ill. 576, 69 NE 959; Ehlen v. O’Don- 
nell, 205 Ill. 38, 68 NE 766 [aff 102 
Til. A. A417]: Chicago; etes RR: Co: v. 
Filler, 195 Ill. 9, 62 NE 919; Chicago 
City R. Co. v. Mager, 185 Ill. 336, 56 
NE 1058 [aff 85 Ill. A. 524]; Alford v. 
Dannenberg, 177 Ill. 331, 52 NH 485 
{aff 76 Ill. A. 376]; Westville Coal 
Co. v. Schwartz, 177 Ill. 272, 52 NH 
276 [aff 75 Ill. A. 468]; Union Show 
Case) Co. v. Blindauer, 175 Dl. 325, 51 
INI 709 Tatiys Tl sAcysbsis Chicazo, 
etce., R.1Co. ve Glenny, 175 I11.,'238, 51 
NE 896 [aff 70 Ill. A. 510]; Chicago, 
€tc., Bove; “vir Clausen, 173 102) £00, 
50 NE 680 [aff 70 Ill. A. 550]; Swift 
v. Madden, 165 Ill. 41, 45 NE 979 [aff 
63 Ill. A. 341]; Harris v. Shebek, 151 
Ill. 287, 837 NE 1015; Seibert v. Van- 
dalia R. Co., 179 Ill. A. 617; Chilcote 
v. Hughes, 155 Ill. A. 104; Waschow 
Yo Selly, (Coal (Con) 15a Ts Ae 4d0 Pare 
245 Ill. 516, 92 NE 303]; Wells Bros. 
Co. v. Flanagan, 139 Dl. A. 9237 [aft 
237 Ill. 82, 86 NE 609, 127 AmSR 
315]; Hanreddy v. Palilinnas, 139 Ill. 
A. 148; Commonwealth Electric Co. v. 
Rooney, 138 Ill. A. 275; Huff v. Cleve- 
land, ete., R. Co., 138 THAeAS 89; Helm- 
bacher Forge, etc., Co. v. Bartels, 133 
Ill. A. 22; Dalton v. Ogden Gas Co., 
126 Ill. A. 502; Chicago v. O’Malley, 
SoM ALS 5b path 196 Wil 975.63 ING 
652]; McBeath v. Rawle, 93 Ill. A. 
212 [aff 192 Ill. 626, 61 NE 847, 69 
LRA 697]. 

Ind.—M. S. Huey Co. v. Johnston, 
164 Ind. 489, 73 NE 996. 

Iowa.—Reizenstein v. Clark, 104 
Iowa 287, 73 NW 588. 

Ky. —East Jellico Coal Co. v. Gold- 


‘en, 79 SW 291, 25 Kyl 2056; Illinois 


Cent. R. Co. v. Crockett, 79 ‘SW 235, 
25 KyL 1989. 

Mass.—Beverley v. Boston El. R. 
Co., 194 Mass. 450, 80 NE 507; Colvin 
Vv. Peabody, 155 Mass. 104, 29 NE 59 
(declaration alleging injury from 
bomb and proof of injury from sky- 
rocket). 

Mich.—Habitz v. Wabash R. Co., 
170 Mich. 71, 1835 NW 827; Scendar v. 
Winona Copper Cow 69 Mich. 665, 135 
NW 951; Minkinen v. Quincy Min. Co., 
169 Mich. 279, 135 NW 449; Moerman 
v. Clark-Rutka-Weaver Co., 145 Mich. 
540, 108 NW 988; Jarvis v. Flint, etc., 
RP Co., 2 128 eMiichs 615.87" NW -136; 
Ross v. Ionia Tp., 104 Mich. 320, 62 
NW 401; Slater v. Chapman, 67 Mich. 
523, 35 NW 106, 11 AmSR 593 and 


note. 
Minn.—O’Brien v. Northwestern 
Cons. Mill) > Cos 119 Minn. 4,137 


NW 399; Vaillaneour v. Minneapolis, 


gah R. Co., 106 Minn. 348, 119 NW 
3h 

Miss.—Mississippi: Oil Co. v. Smith, 
95 Miss. 528, 48° S 735; Yazoo, etc., 


R. Co. v. Schraag, 84 Miss. 125, 36 S!NE 197; Engler vy. Garrett, 


193; Illinois Cent. R. Co. v. Price, 72 
Miss. 862, 18 S 415. 

Mo.—Von Trebra v. Laclede Gas- 
light Co., 209 Mo. 648, 108 SW 559; 
Black v. Missouri Pac. R. Co., 172 
Mo. 177, 72 SW 559; Hamman vy. Cen- 
tral Coal, etce., Co., 156 Mo. 232, 56 
SW 1091; Chouquette v. Southern 
Hiectric R. Co., 152) Mo. 257, 53 SW 
897; Hilz vi. MissouriPacs Riv Conor 
Mo. 36, 13 SW 946; Brown v. Hanni- 
bal, ete., R. Co, 50 Mo. 461, 11 AmR 
420; Humphrey v. Chicago, ete, R. 
Co., 151 Mo. A. 338, 1381 SW 715; Cra- 
mer v. Springfield Tract. Co., 112 Mo. 
A. 350, 87 SW 24: Stalzer v. Jacob 
Dold Packing Go:,.. 84. “Mos. GAGi 565% 
Hansberger  v. Sedalia Electric R., 
eic., Co., 82 Mo. A. 566. 

Mont.—Robinson vy. Helena Light, 
ete; ©o:,) '38> Monts 122272999 P seis 
Dawes v. Great Falls, 31 Mont. 9, 77 
P 309; Nord v. Boston, ete., Cons. 
Copper, ete., Min. Co., 30 Mont. 48, 75 
P 681. 

Nebr.—Westing v. Chicago, etc., R. 
Co., 87 Nebr. 655, 127 NW 1076. 

N. J.—Neutze v. Atlantic City R. 
Co., Tl Ni J. is 40% 58) Al 10833; 

N. Y.— Neuberger v. Long Island R. 
Co; 2131 App. Dive 885) 116 NYS. SLE 
[aff reh 142 App. Div. 907 mem, 127 
NYS 1133 mem]: Campbell v. Long 
Island R. Co., 127 App. Div. 258, 111 
NYS 120; Stern v. Westchester Elec- 
trie, R=Cos*99" App MDiver 4995" 90MNIYS 
870; Ramson v. Metropolitan St. R. 
Co., 78 App. Div. 101, 79 NYS 588 [aff 
177 N. Y. 578 mem, 69 NE 1129 mem]; 
Grifnahn v. Kreizer, 62 App. Div. 413, 
TOONS 1973 Pati 171 ON. “YS 66iit mem, 
64 NE 1121 mem]; Rubein v. Brook- 
lyn Heights R. Co., 61 App. Div. 478, 
70 NYS 577; Sturza v. Interborough 
Rapid Transit Co., 113 NYS 974. 

N. G.—Porter v.. Western North 
Carolina R. Co., 97 N. C. 63, 2 SE 580. 

Pa. —Brillinger v. Northern Cent. R. 
Co., 229 Pa. 182, 78 A 88; Trainor v. 
Philadelphia, ete., R. Co., 137 Pa. 148, 
20 A 632; Elder Tp. School Dist. v. 
Pennsylvania R. Co:., 26 Pa. Super. 
112; Oehmler v. Pittsburgh R. Cos., 
25 Pa. Super. 617. 

Va. i 
103 Va: 84, 48 SE 557. 

Wash.—Mrozevich v. Western Steel 
Corp., 61 Wash. 668, 112 P 925. 

[a] Action for injury from defec- 
tive street or sidewalk.—Joliet v. 
Johnson, 177 Ill. 178, 52 NE 498 [aff 
71 Ill. A. 423]; Chilecote v. Hughes, 
155 Ill. A. 104; Chicago v. Wieland, 
139 Tll. A. 197; Dawes v. Great Falls, 
Sie Monto e7t © 309: 

[b] Action for injury from defec- 
tive bridge.—Chicago v. O’Malley, 95 
TH A 3555 Laff 196-0 Tl, 1S TAKGs NE 
652]; Ross v. Ionia Tp., 104 Mich. 
320, 62 NW 401. 

[ec] Action for injury to or loss of 
property by fire—(1) Chicago, etc. 
R. Co. v. Glenny, 175 Ill. 288, 51 NE 
986 [aff 70 Ill. A. 510]. (2) Variance 
as to location of property. Houren v. 
Chicago, ete., R. €Co., 236 Ill. 620, 86 
NE 611, 127 AmSR 309, 20 LRANS 
1110 [aff 139 Ill. A. 116]; Baltimore, 
etc., R. Co. v. Higgins, 69 Tll. A. 412; 
Louisville, ete., R. Co. v. Taylor, 11 
KyL 258; Westing v. Chicago, ete., 
Ri Co., 8) Nebr. 655) >227 “NW 10765 
Brillinger v. Northern Cent. R. Co., 
229 Pa. 182, 78 A 88; Elder Tp. School 
Dist. v.-Pennsylvania wt. Co> @6mrar 
Super. 112; Devlin v. Charleston, 
CLGE iw y Conroy © e008 OOM Ey 


PL23% 

88. See cases infra this note. 

[a] Action to foreclose mortgage. 
—Spencer v. Dell, 55 Fla. 790, 46 S 
729; Dorn v. Bissell, 180 Tll. 78, 54 
NE 167 [aff 79 Ill. A. 656]; Dorn v. 
Farr, 179 Ill. 110, 53 NE 566 [aff 79 
Ill. A. 226]; Adams v. Connelly, 118 
Tll. A. 441; Loewenstein v. Rapp, 67 
Ill. A. 678; Allen vy. Hollingshead, 155 
Ind.. 178, 57 NE 917; Gardinier v. 
Kellogg, 14 Wis. 605. 

[b] Specific performance.—Cum- 
berledge v. Brooks, 235 Ill. 249, 85 
100 Md. 


800 [3C.J.] 


plies equally to objection on the ground of variance 
between the plea or answer and the proof,’ or be- 
tween the replication or reply and the proof.°° 


387, 59 A 648; Brace v. Doble, 3 S. D. 
416, 53 NW 859. 

[ec] Action to rescind contract.— 
Belknap v. Sealey, 14 N. Y. 1438, 67 
AmD 120. 

{[d] Action to reform deed.— 
eeraes v. Coates, 78 Wis. 641, 47 NW 

49. 

{e] Action to enforce mechanic’s 
lien.— ANtna Iron Works v. Firmenich 


Mfg. Co., 90 Iowa 390, 57 NW 904; 
May v. Menton, 21 Misc. 321, 47 
NYS 179 [aff 20 Mise. 7238, 45°NYS 
1047]. 

{f] Suit for partition—Fox v. 
Waterloo Nat. Bank, 126 Iowa 481, 
102 NW 424. 

[g] Ejectment.—St. Louis, etc., R. 


Co. v. Warfel, 163 Ill. 641, 45 NE 169; 
Frohner v. Rodgers, 2 Mont. 179; 
Pardee v. Johnston, 70 W. Va. 347, 
74 SI 721. 

[h] Replevin.—Smith v. Phelan, 40 
Nebr. 765. 59 NW 562. 

[i] Trover.—Leigh  v. 
Hollow Brake Beam Co., 


National 
Wenly WOT IN. 


Trespass.—Rice vy. Burgess, 
. A. 26; Spencer v. Wilson, 74 
Nebr. 459, 104 NW 930; Ireland v. 
Drown, 61 N. H. 638; Olson v. Seat- 
tle, 30 Wash. 687, 71 P 201. 

[k] Action for assault and bat- 
tery.—Steinhaus v. Radtke, 145 Ill. A, 
232; Randell v. Chicago, etc., R. Co., 
102 Mo. A. 342, 76 SW 493 (ejection 
of passenger). 

[fl] Action for slander or libel.— 
Barth v. Hanna, 158 Ill. A. 20; New- 
stedt v. Mever, 155 Ill. A. 550; Dowie 
v. Priddle, 116 Ill. A. 184 [aff 216 Ill. 
553, 75 NE 2438, 3 AnnCas 526]. 

[m] Action for malicious prosecu- 
tion.—Straus v. Young, 36 Md. 246. 

[n] Action for deceit.—Kearney v. 
Davin, 162 Ill. A. 37; Hinton yv. Ring, 
111 Ill. A. 269; Van Cleve v. Radford, 
149 Mich. 106, 112 NW 754; Bennett 
v. Judson, 21 N. Y. 238; Shanks v. 
Whitney, 66 Vt. 405, 29 A 367. 

{o] Action for inducing breach of 
contract.—Tubular Rivet, ete., Co. v. 
Hixeter Boot, etc., Co., 159 Fed. 824, 
86 CCA 648. 

[p] Action for criminal conversa- 
tion and alienation of affection.— 
as v. Harris, 239 Ill. 526, 88 NE 


[a] Action on judgment.—Schuler 
v. Schuler, 209 Ill. 522, 71 NE 16 [rev 
on other grounds 104 Ill. A. 463]; 
Ses v. Given, 61 Iowa 93, 15 NW 

58. 

[r] Action for divorce.—Cargnani 
v..Cargnani, 16 Cal. A. 96, 116 P 306 
(other instances of cruelty than those 
alleged). 

{[s] Action to recover deposit in 
insolvent banking firm, brought 
against individuals who were held out 
as members of the firm, but who had 
retired therefrom. Arnold v. Hart, 
me Til. 442, 52 NE 986 [aff 75 Ill. A. 
165]. 

[t] Action for death.—Variance as 
to relatives surviving the deceased. 
Chicago, etc., . Co. v. Gaernowski, 
155 Ill. 189, 40 NE 601; Sargent vy. 
Union Fuel Co., 37 Utah 392, 108 P 
928. 

{u] Action against joint tort-feas- 
ors.—Frank Parmelee Co. v. Wheel- 


ock, 224 Jll. 194, 79 NE 652 [aff 127) 


T1).s Ay. <0): cAc Wa stevens Cos iv. 
Kehr, 93 Ill. A. 510; Rowland y. Phil- 
adelphia, 202 Pa. 50, 51 A 589. 

[v] Action against consolidated 
corporation for tort committed by one 
of the old corporations. Indianapo- 
lis, ete., R. Co. v. Jones, 29 Ind. 465, 
95 AmD 654. 

[w] Action for abandonment by 


husband after marrying seduced fe-| 
male or mother of bastard child to 


avoid civil or criminal liability. Lat- 
shaw v. State, 156 Ind. 194, 59 NE 
47 


(as 
[x] Action for issuance of certifi- 
cate of stock in lieu of one lost. Hen- 


APPEAL AND ERROR 


It 


don v. North Carolina R. Co., 127 .N. 
CRALLON ST ISH bbs 

[y] Action to set aside chattel 
mortgages as fraudulent.—Robinson 
v. Hawley, 45 App. Div. 287, 61 NYS 
138 


[z] Waxpayer’s suit to prevent 
subscription by a county to the capi- 
tal stock of a railroad company. Bal- 
timore, ete., R. Co. v. Pumphrey, 74 
Md. 86, 21 A 559. 

[aa] Supplementary proceedings.— 


Howard v. Harly, 126 N. C. 170, 35 
SE 258. 
[bb] Writ of entry.—McConihe v. 


Sawyer, 12 N. H. 396. : 

{cce] Petition for review.—Hutch- 
inson vy. Gurley, 8 Allen (Mass.) 23. 

89. Colo.—Doland v. Grand Valley 
Irr. Co., 28: Colo: 150, 63)°2-300% Ehurl- 
burt v. Dusenbery, 26 Colo. 240, 57 
PES o0s 

Ill.—Chicago Macaroni. Mfg. Co. v. 
Boggiano, 202 Ill. 312, 67 NE 17 [mod 
99-Tll. A. 509]. 

Ind.—Mount v. Montgomery Coun- 
ty, 168 Ind. 661, 80 NE 629, 14 LRA 
NS 483 

Iowa.—Humbert v. Larson, 99 Iowa 
ay 68 NW 703 (defense not plead- 
ed). 

Kan.—Avery Mfg. Co. v. Lambert- 
son, 74 Kan. 304, 86 P 456. 


Ky.—Miller v. Pryse, 49 SW 776, 
20 KyL 1544. 
Mass.—Carpenter v. Fisher, 175 


Mass. 9, 55 NE 479; Farrar v. Paine, 


173 Mass. 58, 53 NE 146; Smith v. 
Colby, 136 Mass. 562; Kennedy v. 
Owen, 131 Mass. 4381; Russell v. 


Barry, 115 Mass. 300; Lawler v. Karle, 
5 Allen 22 (action for slander; proof 
of privilege). 

Mich.—Hammond v. Porter, 150 
Mich. 328, 114 NW 64 (justification in 
action for slander); Alderton v. Wil- 
liams, 139 Mich. 296, 102 NW 753; 
Bacon v. Reich, 121 Mich. 480, 80 NW 
278, 49 LRA 311. 

Minn.—Osborne v. 37 
Minn. 507, 35 NW 371. 

Mo.—Cape Girardeau, etc., R. Co. v. 
St. Louis, ete, R. Co., 222 Mo. 461, 
121 SW 300 (equitable estoppel not 
pleaded in ejectment); Epperson vy. 
Postal Tel. Cable Co., 155 Mo. 346, 50 
SW 795, 55 SW 1050; Benne v. Miiler, 
149 Mo. 228, 50 SW 824; Barrett v. 
Baker, 136 Mo. 512, 37 SW 130; Kin- 
zer v. Kinzer, 130 Mo. 126, 31 SW 577; 
Alabama Steel, ete., Co. v. Symons, 110 
Mo. A. 41, 83 SW 78; Lapsley v. Mer- 
chants’ Bank, 105 Mo. A. 98, 78 SW 
1095; Akers v. Kolkmeyer, 97 Mo. A. 
520, 71 SW 536; Dolan v. Missouri 
Town Mut. F. Ins. Co., 88 Mo. A. 666. 

Nebr.—Welton v. De Yarman, 26 
Nebr. 59, 42 NW 338; Insurance Co. 
of North America v. Buckstaff, 3 
Nebr. (Unoff.) 632, 92 NW 1755. 

N. H.—Crowley v. Crowley, 76 N. 
H. 342, 82 A 839; Folsom v. Brawn, 
PS ING Val ables 

N. Y.—Schieck v. Donohue, 92 App. 
Div. 330, 87 NYS 206 (where, in mort- 
gage foreclosure, evidence to show an 
excuse for defendant’s failure to 
make the required payments was re- 
ceived without objection, although no 
such excuse had been pleaded); Bar- 
cus v. Dorries, 64 App. Div. 109, 71 
NYS 695; Cook, ete. Co. v. Haan, 21 
Mise. 346, 47 NYS 131; Columbus 
Circle Hotel Co. v. Dobroczynski, 112 
NYS 1049 (nonperformance by plain- 
tiff of condition precedent). 

R. I.—Silva v. Silva, 27 R. I. 562, 
65 A 272. 

Tex.—Focke v. Garcia, (Civ. A.) 48 
SW 755. 

Va.—Hughes v. Kelly, 30 SE 387. 

Wash.—Sherman y. Sweeny, 29 
Wash, o2ienoomenbael(. 

Wis.—Petersen v. Elholm, 130 Wis. 
1, 109 NW 76, 1034. 

[a] Contributory negligence. — 
Johnson v. International, ete., R. Co., 
24 Tex. Civ. A. 148, 57 SW 869. 

[b] Assumption of risk by serv- 


Williams, 
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applies to variance between the pleading and proof 
as to title or ownership,®! or as to damages.°” 
cannot be objected for the first time in the appellate 


It 


ant.—Epperson v. Postal Tel. Cable 
Co., 155 Mo. 346, 50 SW 795, 55 SW 
1050; Scheir v. Quirin, 77 App. Div. 
624, 78 NYS 956. [aft ite Ne SY. 56S 
mem, 69 NE 11380 mem]; Kilkin v. 
New York Cent., etc., R. Co., 76 App. 
Div. 529, 78 NYS 568 [aff 177 N: Y¥. 
566 mem, 69 NE 1125 mem]. 

[ce] Counterclaim.—Cannon - Wei- 
ner El. Co. v. Boswell, 117 Mo. A. 
473, 93 SW 355; Bevier Black Dia- 
mond Coal Co. v. Watson, 107 Mo. A. 
451, 80 SW 287;: Brady v. Nally, 151 
N. Y. 258, 45 NE 547 [rev on other 
grounds 8 Misc. 9, 28 NYS 64, 23 NY 
CivProc 384]. 

{d] Variance between note and 
specification in  set-off.—Drew  v. 
Towle, 30 N. H. 531, 64 AmD 309. 

[e] Justification not pleaded. 
Harris v. Gunn, 37 Misc. 796, 77 NYS 
20 (in action against marshal for con- 
version in unlawfully seizing prop- 
erty under execution). 

[f] Breach of contract sued on not 
alleged in answer.—Hellinger v. Mar- 
shall, 92 App. Div. 607, 86 NYS 1051. 

[g] Reformation of conveyance 
under plea of not guilty in trespass 
to try title—Focke v. Garcia, (Tex. 
Civ. A.) 48 SW 755. 

{[h] Emancipation of infant pilain- 
tiff_— Where defendant in a personal 
injury case brought by an infant 
failed to raise the objection to evi- 
dence of plaintiff's emancipation and 
loss of earnings that plaintiff's eman- 
cipation had not been pleaded, the ob- 
jection cannot be raised on appeal. 
Kenny v. Metropolitan St. R. Co., 37 
Mise. 782, 76 NYS 904. 

90. Colo.—Reno v. Reno, ete, 
Ditch Co., 51 Colo. 588, 119 P 473. 

D. C.—Chesapeake, ete, R. Co. v. 
Howard, 14 App. 262 [aff 178 U. S. 
1538, 20 SCt 880, 44 L. ed. 1015] (ob- 
jection that the fact that a release 
pleaded in the answer was obtained 
by fraud was not specially pleaded). 

Iowa.—Schopp v. Taft, 106 Iowa 
612, 76 NW 843 (waiver not pleaded). 

Kan.—Drovers’ Live Stock Commn. 
Co. v. Charles Wolff Packing Co., 74 
Kan. 330, 86 P 128, 89 P 465. 

Ky.—Barton v. Cumbers, 15 KyL 606. 

Mont.—Galvin v. O’Gorman, 40 
Mont. 391, 106 P 887. 

Wyo.—Rainsford v. Massengale, 5 
Wiyo. 1, 35.2 774: 

[a] Reply to counterclaim.—(1) 
Payment not pleaded. Barton v. Cum- 


bers, 15 KyL 606. (2) Release of 
counterclaim. Rivers v. Blom, 163 
Mo. 442, 63 SW 812. 

91. Nebr.—Smith y. Phelan, 40 


Nebr. 765, 59 NW 562 (replevin). 

N. D.—Ashe v. Beasley, 6 N. D. 191, 
Be 188 (ownership of note sued 
on). 

Wash.—Olson v. Seattle, 30 Wash. 
687, 71 P 201 (holding that, where 
plaintiff in an action for trespass to 
property alleged ownership in fee, the 
fact that the proof showed an equi- 
table interest only in the property 
was not a fatal variance when not 
raised in the trial court). 

W. Va.—Pardee v. Johnston, 70 W. 
Va. 347, 74 SE 721 (title of plain- 
tiffs in ejectment). 

Wis.—Gardinier v. Kellogg, 14 Wis. 

605 (action to foreclose mortgage). 
_[a] Ejectment; joint and several 
title—The objection that testimony 
in an ejectment suit showed that de- 
fendant’s holding was several, while 
the complaint charged it to be joint, 
although not made in the court be- 
low on this precise ground, can be 
raised on appeal by assignment of 
error to a charge directing a verdict 
for plaintiff. Townsend vy. Kreigh, 
133 Mich. 243, 94 NW 732, 97 NW 46, 
98 NW _ 388; Murphy v. Campau, 33 
Mich, 71. 

92. U. S.—Roberts v. Graham, 6 
Wall. 578, 18 L. ed. 791. 

Cal.—Avakian vy. Noble, 121 Cal. 
216, 53 P 559. 


For later cases, developments and changes in the law 
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cumulative Annotations, same title, page and note number. 
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court that certain evidence was inadmissible under 
the pleadings,®* or that the pleadings were insufli- 
cient to present a certain issue, the parties having 


Conn.—Broughel v. Southern New 
England Tel. Co., 72 Conn. 617, 45 A 
435, 49 LRA 404. 

Ga.—Savannah, etce., R. Co. v. Gro- 
gan, 117 Ga. 461, 43 SE 701. 

111l.—Chicago, ‘ete., R. Co. v. Wedel, 
144 Till. $, 32 NE 547 [aff 44 Ill. A. 
215]; North Chicago St. R. Co.. v. 
Cotton, 140 Ill. 486, 29 NE 899 [aff 
41 Il. A. 311]; Olcese v. Mobile Fruit, 
ete; Com U2 As wet Bhatt 721d BT. 
539, 71 NE 1084]. 

Mass.—Farrar vy. Paine, 173 Mass. 
58, 538 NE 146. 

Mich.—Remey vy. Detroit United R. 
Co., 141 Mich. 116, 104 NW 420. 

Mo.—Mellor v. Missouri Pac. R. 
Wor) 105 Mo. 450,86 SWE S49 ed O 
LRA 36; Elliott v. Metropolitan St. 
an Cosi 157 Nol AE OLA SS FSW" 
eee Howell Vv. Independence, 67 Mo. 

ays 


N. w-— Hopkins v. Atlantic, ete. R. 
Co., 36 N. H. 9, 72 AmD 287. 

N. Y.—levine v. Rosenschein, 134 
App. Div. 157, 118 NYS 890; Newman 
v. Seifter, 131 App. Div. 151, 115 NYS 
211; Ramson y. Metropolitan St. R. 
Co., 78 App. Div. 101, 79 NYS 588 [aff 
WE GON: oY. £50. mem. (69. INE) | 129 
mem]; Buckbee v. Third Ave. R. Co., 
64 App. Div. 360, 72 NYS 217 (action 
by married woman for personal in- 
juries; damages for incapacity to 
carry on business). 

C.—Teal v. Templeton, 149 N. C. 
32, 62 SE 737. 

S. C.—Devlin v. Charleston, 
R. Co., 79 S. C. 469, 60 SE 1123. 

Va.—Bettman v. Skinner, 113 Va. 
24, 73 SH 436. 

Wyo.—Cosfriff v. Miller, 10 Wyo. 
190, 68 P 206, 98 AmSR 977. 

[a] Mortuary tables.—On appeal 
defendant, in an action for negligent 
death, cannot complain of the admis- 
sion of mortuary tables because the 
pleadings did not show the value of 
decedent’s life expectancy, where ob- 
jection was not made on that ground 
below, and defendant obtained an in- 
struction that plaintiff could recover 
all damages shown to have been 
caused by the death. Mississippi 
Oil Co. v. Smith, 95 Miss. 528, 48 S 
HSH 
$355 U: S.—Issoquah Coal Cor sv. UE 
S. Fidelity, ete, Co., 126 Fed. 89, 61 
CCA 145; Central Vermont R. Co. v. 
Ruggles, 75 Fed. 953, 21 CCA 575. 

Cal.—Cargnani v. Cargnani, 16 Cal. 
TAS 19 6) 211.6) P2306. 

Colo.—Sandberg v. Borstadt, 48 
Colo. 96, 109 P 419 (evidence of value 
greater than alleged in complaint); 
Leadville v. Coronado Min. Co., 
Colo. ae CieeEeso. 

D. C_-Chesapeake, CEC ete COs ava 
Howard, 14 App: 262° faff 17S U: S.: 
423 20 SCt 880, 44 L. ed. 1015]. 

Fla.—Spencer v. Dell, 55 Fla. 790, 
49 S 72 

Ga. ee te, M. E. Church v. Dudley 
Sash, etc., Co., 137 Ga. 68, 72 SH 480; 
Niagara F. Ins. Co. v. Williams, 1 Ga! 
A. 603, 57 SE 1018. 

Ida. 

94 P 427. 

Ill.—Cumberledge v. Brooks, 235 
Tll. 249, 85 NE 197; Weston v. State 
Mut. Life Assur. Soc., 234 Ill. 492, 84 
NE 1073 [aff 137 Ill. A. 319]; Olcese 
v. Mobile Fruit, etc., Co., 211 Ill. 539, 
71 NH 1084 [aff 112 Ill. A. 281]; Os- 
good v. Skinner, 211 Ill. 229, 71 NE 
869 [aff 111 Tl]. A. 606]; Schuler v. 
Schuler, 209 Ill. 522, 71 NE 16 [rev 
on other grounds 104 Ill. A. 463] 
(variance between the description of 
a foreign judgment sued on in the 
transcript thereof introduced in evi- 
dence and the description in the dec- 
laration); Traders’ Mut. L. Ins. Co. v. 
Johnson, 200 Ill. 359. 65 NE 634 [aff 
101 Till. A. 5597; Alford v.. Dannen- 
berg, 177 Til.<331, 52NE) 485° [aff 76 
TACT SO Arnolds vat arti. unto Ell, 
442, 52 NE 9386 [aff 75 Ill. A. ise] 
Hanreddy v. Palilinnas, 139 Ill. 
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ete, 


APPEAL AND ERROR * 


tion.?# 


148; Huff v. Cleveland, etc., R. Co., 
138 Ill. A. 89. 

TIowa.—Myo v. Halley, 124 Iowa 675, 
100 NW 529; Reizenstein vy. Clark, 104 
Iowa 287, 73 NW 588. 

Ky.—HDlinois Cent. R. Co. v. Crock- 
ett, 79 SW _ 235, 25 Kyl 1989. 

Mass.-—_Jones y. Fales, 4 Mass. 245. 

Mich.—-Loeser vy. Jorgenson, 137 
Mich. 220, 100 NW 450. 

Miss. —Mississippi Oil Co. v. Smith, 
95 Miss. 528, 48 S 735. 

Mo.—Bell v. McCoy, 136 Mo. 552, 38 
SW 329; Strauss v. Metropolitan St. 
R. Co., 166 Mo..A. 153, 148 SW 209; 
Holland vy. Atchison, etc, RCor 133 
Mo. A. 694, 114 SW 61. 

Mont.—Pullen v. Butte, 45 Mont. 
46, 121 P 878. 

N. J.—Chess v. Vockroth, 75 N. J. 
i665, 0) An 3. 

N. Y.—Niebuhr v. Schreyer, 135 N. 
Me eine 382 NE 13; Cook v. St. Paul’s 
Church, OTe Nieves 594; Levine v. Ros- 
enschein, 134 App. Div. 157, 118 NYS 
890; Neuberger v. Long Island R. Co.. 
131 App. Div. 885, 116 NYS 311 [aff 
reh 142 App. Div. 907 mem, 127 NYS 
1133 mem]; Campbell v. Long Islana 
RCo. 2iiApp. Dine, 258; suet Nays 
120; Reed v. Spear, 107 App Div. 144, 
94 NYS 1007; Hellinger v. Marshall, 
92 App. Div. 607, 86 NYS 1051; Ram- 
son v. Metropolitan St. R. Co., 78 App. 
Divi eL0ls TOONS: 588 fait sone oye 
578 mem, 69 NE 1129 mem]; Page v. 
Shainwald, 52 App. Div 349, 65 NYS 
174 [rev on other grounds 169 N. Y. 
246, 62 NE 356, 57 LRA 173]; Waite 
v. Diocesan Convention, 34 App. Div. 
babe 54 NYS 511. 

D.—Bowman v. Eppinger, 1 N. 
D. oo 44 NW 1000. 

OKI. —Patterson v. Missouri, ete., R. 
Con 22 OKITA, LOs se ole 

Pa.—Brillinger v. Northern Cent. R. 
Co., 229 Pa. 182, 78 A 88; Benner y. 
Philadelphia Fire Assoc., 229 Pa. 75, 
78 A 44, 140 AmSR 706; Quigley v. 
Pennsylvania R. Co., 210 Pa. 162, 59 
A 958. 

R. I.—Silva v. Silva, 27 R. I. 562, 
65 A 272 (evidence of justification 
under plea of general issue in action 
of trespass for assault). 

S. D.—Merrill v. Minneapolis, etce., 
RCo ies Dut el 2O MINI 46 con eee 
Behrens Lumber Co. v. Lager, 26, Ss 
D. 160, 128 NW 698; Brace v. Doble, 
3 S. D. 416, 53 NW 859. 

Tex.—Western Union Tel. Co. v. 
Buchanan, (Civ. A.) 129 SW 850; San 
Antonio Tract. Co. v. Higdon, (Civ. 
A.) 123 SW 732; Dunn vy. Taylor, (Civ. 
A.) 107 SW" 952° Brown Iron Co: v: 
Templeman, 30 Tex. Civ. A. 50, 69 SW 
249; Johnson v. International, ete., R. 
COs ase. Civ Ac 148.25 SV, eS Oo 
Western Union Tel. Co. v. Trice, (Civ. 
A.) 48 SW 770; Russell v. Nall, 2 Tex. 
Civ. A. 60, 20 SW 1006, 23 SW 901. 


Va.—Taliaferro v. Shepherd, 107 
Va. 56, -57 ‘Si 585. 
Wash.—Knapp vv. Chehalis, 65 


Wash. 350, 118° P2117) Mrozevich  v. 
Western Steel Corp., 61 Wash. 668, 
112 P 925; Anderson v. New York L. 
Insc CO Ooms Somos Gn LOO? 
Uren v. Golden Tunnel Min. Co., 24 
Wash. 261, 64 P 174; Olson v. Snake 
River Valley R. Co., 22 Wash. 139, 
60) P2t56: . 

Wis.—Petersen v. Elholm, 130 Wis. 
1, 109 NW 76, 1034; Evens, etc., Fire- 
Brick Co. v. Hadfield, 93 Wis. 665, 68 
NW 468 (estoppel not pleaded in com- 
plaint). 

[a] Foreign statute admitted, al- 
though not pleaded.—Christiansen v. 
William Graver Tank Works, 223 I1l. 
AOR OMNI EOe ath eco lls SAS FSG; 
Freie v. Fidelity Bldg., etc., Union 
No. 4, 166 Ill. 128, 46 NE 784, 57 
AmSR 123 [aff 66 Ill. A. 152]. 

[b] Compromise or settlement not 
pleaded as a defense in an action for 
conversion, but proved without objec- 
tion. Petersen vy. Elholm, 130 Wis. 
1, 109 NW 76, 1034. 


Stating grounds of objection. 
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tried such issue in the lower court without objec- 


Objections on the 


94. U. S.—Thompson-Starrett Co. 
v. Fitzgerald, 149 Fed. 721, 79 CCA 
427; Central Vermont R. Co. v. Rug- 
gles, 75 Fed. 953, 21 CCA‘575: 

Cal.—Krasky v. Wollpert, 134, Cal. 
338, 66 P 309; Flinn v. Ferry, 127 Cal. 
648, 60 P 434; Barbour v. Flick, 126 
Cal. 628, 59 P 122; Casey v. Leggett, 
25 Cal. 664, 58 P 264; Sprigg v. Bar- 
ber, 122 Cal. 573, 55 P 419° [aff reh'6 
Cal. Unrep. Cas. 161, 54 P 899]; Ray- 
field v. Van Meter, 120 Caf. 416, 52 P 
666; Nilson v. Oakland Tract. Co., 10 
CalyrAct 1035 Oise 4ulkse 

Colo.—Leadville v. Coronado Min. 
Co., 29 Colo. 17, 67 P 289 (no estoppel 
pleaded); Hurlburt v. Dusenbery, 26 
Colo. 240, 57 P 860 (defense not 
pleaded); Wood v. Chapman, 24 Colo. 
134, 49 P 136. 

D. C.—Chesapeake, ete., R. Co. v.- 
Howard, 14 App. 262 [aff 178 U. S. 
153, 20 SCt 880, 44 L. ed. 1015]. 
‘ee .—Johnson v. Johnson, 166 Ill. A. 

Ind.— Goff v. Craig, 51 Ind. A. 461, 
99 NE 10138. 

Iowa.—Overhouser Vv. American 
Cereal Co., 128 Iowa 580, 105 NW 113; 
Fox v. Waterloo Nat. Bank, 126 Iowa 
481, 102 NW 424; Alexander v. Grand 
Lodge A. O. U. W., 119 Iowa 519, 93 
NW 508; Schopp v. Taft, 106 Iowa 
612, 76 NW 843; Humbert v. Larson, 
99 Iowa 275, 68 NW 708. 

Kan.—Drovers’ Live Stock Commn. 
Co. v. Charles Wolff Packing Co., 74 
Kan. 330, 86 P 128, 89 P 465; Avery 
Mfg. Co. v. Lambertson, 74 Kan. 304, 
86 P 456; Challiss v. Atchison, 45 
Kan. 22, 25 P 228; Gilson v. Hays, 2 
Kan. A, 460, 43 P 98. 

Ky.—Asher v. Metcalf, 152 Ky. 632, 
153 SW 987; Miller v. Pryse, 49 sw 
776,20 KyL’ 1544. 

Mass.—Carpenter v. Fisher, 175 
Mass. 9, 55 NE 479; Kennedy v-. 
Owen, 131 Mass. 431. 

Mich.—Bacon v. Reich, 121 Mich. 
480. 80 NW 278, 49 LRA 311. 

Minn.—Vaillancour vy. Minneapolis, 
etc., R. Co., 106 Minn. 348, 119 NW 
53; Madson vy. Madson, 80 Minn. 501, 
83 NW 396; Wayzata v. Great North- 
ern R. Co., 50 Minn. 438, 52 NW 913. 

Mo.—Epperson v. Postal Tel. Cable 
Co., 155 Mo. 346, 50 SW 795, 55 SW 
1050; Hargadine-McKittrick Dry 
Goods Co. v. Warden, 151 Mo. 578, 
52 SW 593; Benne v. Miller, 149 Mo. 
228, 50 SW 824; Barrett v. Baker, 136 
Mo. 512, 37 SW 130; Kinzer v. Kinzer, 
130 Mo. 126, 31 SW 577; Hilz v. Mis- 
souri Pac. KR. Co, 101 Mo; 36, 139 Sw 
946; Veney v. Furth, 171 Mo. A. 678, 
154° SW 793; Brittain v. Murphy, 11& 
Mo. A. 235, 94 SW 3803; Cramer v. 
Springfield Tract. Co., 112 Mo. A. 350, 
87 SW 24; Alabama Steel, etc., Co. v. 
Symons, 110 Mo. A. 41, 83 SW 78s 
Lapsley v. Merchants’ Bank, 105 Mo. 
A. 98, 78 SW 1095; Akers v. Kolk- 
meyer! 977 Mor An 25205. (i aS aE oS & 
(estoppel not alleged); Dolan v. Mis= 
souri Town Mut. F. Ins. Co., 88 Mo. 
A. 666. 

Mont.—Mosher v. Sutton’s New 
Theater Co., 48 Mont. 137, 137 P 534. 

Nebr.—Union Pac. R. Co. v. Thomp- 
son, 75 Nebr. 464, 106 NW 598; Mor- 
rill v. McNeill, 74 Nebr. 291, 104 NW 
195; Welton v. De Yarman, 26 Nebr. 
59, 42 NW 388; Insurance Co. of 
North America v. Buckstaff, 3 Nebr. 
(Unoff.) 632, 92 NW 755. 

N. H.—Crowley v. Crowley, 76 N. 
H. 342, 82 A 829. 

N. J.—Chess v. Vockroth, 75 N. J. 
E6Ods Ol Aatse 

N. Y.—Nickell v. Tracy, 100 App. 
Div. 80, 91 NYS 287 [rev on other 
grounds 184 N. Y. 386, 77 NE 391]; 
Scheir v. Quirin, 77 App. Div. 624, 78 
NYS 956 [aff 177 N. Y. 568 mem, 69 
NE 1130 mem]; Barcus v. Dorries, 64 
App. Div. 109, 71 NYS 695; Vaughn 
Mach. Co. v. Quintard, 387 Ap pp. Div. 
368, 55 NYS 1114 [aff 165 N. Y. 649 
mem, 59 NE 1132 mem]; Nelson v. 
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ground of variance must be specific, not general, 
and must show in what the variance consists, so 
that, if necessary, an amendment may be made to 
avoid it, and no other objection than that specified 
will be considered on appeal.% 

Affidavit of surprise or prejudice. In some juris- 
dictions it is provided by statute that no variance 
between the allegation in the pleading and the proof 
shall be deemed material, unless it has actually 
misled the adverse party to his prejudice in main- 
taining his action or defense upon the merits, and 
that, when it shall be alleged that a party has been 
misled, that fact shall be proved to the satisfaction 
of the court by affidavit showing in what respect 
he has been misled, whereupon the court may order 
the pleading to be amended upon such terms as 
shall be just.°® And under such a statute failure 
to make the affidavit is a waiver of the objection 
on the ground of variance.%* 

In equity. In a chancery cause the rule is that 
the allegations and the proofs must correspond, 
that the complainant cannot allege one ground of 
relief and recover by proof of another, and that, 
if he does, objection may be raised on appeal, al- 
though not specifically pointed out in the lower 
court,?® unless the rule has been changed by stat- 
ute.°® It has also been said that, where the sup- 


posed defect between the allegations of the bill and4 


Hajek, 67 Misc. 128, 121 NYS 1018; 
Harris v. Gunn, 37 Mise. 796, 77 NYS 
20; Kafka v. Levensohn, 18 Misc. 202, 
41 NYS 368. 
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1038]; American Express Co. v. 
ley, 77 Ill. A. 476 [aff 179 Ill. 
NE 558]; Joliet v. Johnson, 71 Ill. A. 
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the proof arises from proof made by defendant, 
‘‘there is no place where the defendant is called 
upon to make, or can make, an objection in the 
record, and, of course, there can be no waiver be- 
cause he has not done so.’’+  EKven in a chancery 
case, however, the objection on the ground of vari- 
ance cannot prevail unless the case stated and the 
case proved are so materially variant as to prevent 
a decree in favor of complainant.” 

Variance before master. Any variance between 
the allegations of a bill and the evidence before a 
master must be raised by objections or exceptions 
to the master’s report in order to have that question 
reviewed on appeal.? 

Case submitted on agreed facts. In Massachu- 
setts no question of pleading will be considered in 
a case submitted on agreed facts unless specially 
reserved; and therefore, where no question of vari- 
ance between the declaration and agreed facts is 
specially reserved in a case submitted on agreed 
facts, such question will not be considered on ap- 
peal.* 

[§ 721] (j) Mistake in Drawing Complaint. 
Where plaintiff neither moves to amend his plead- 
ings nor asks a new trial for surprise, he cannot 
be relieved from an adverse judgment, on appeal, 
on the ground that his counsel inadvertently drew 
the complaint, or treated the cause on trial, as if it 
Ris- 
295, 53 


Ridenhour v. Kansas City Cable R. 
Co., 102 Mo. 270, 18 SW 889, 14 SW 
760; Clements v. Maloney, 55 Mo. 


52 NE 498];|352; Brown v. Hannibal, etc., R. Co., 


N. C.—Howard v. Early, 126 N.C. 
170, 35 SE 258; Porter v.. Western 
North Carolina R. Co., 97 N. C. 63, 2 


SE 580. 

N. D.—Buchanan v. Minneapolis 
Threshing Mach... Co.,, 17% N: Ds 343, 
116 NW 335. 

S. D.—Smith v. Pence, 33 S. D. 516, 
146 NW 709. 

Tex.—Focke v. Garcia, (Civ. A.) 48 
SW 755. 

Wash.—Hatcher v. Canada Sover- 
eign EF. Assur. Co., 71 Wash. 79, 127 
P 588; Sherman v. Sweeny, 29 Wash. 
321, 69 P 1117. 

Adherence, oe theory pursued below 
see supra § 6 

95.02. Bee eats: Council K. C. 
v. Fidelity, etce., Co., 63 Fed. 48, 11 
CCA 96; Walsh v. Colelough, 56 Fed. 
778, 6 CCA 114. 

Conn.—Scott v. Scott, 83 Conn. 634, 
78 A 314, 21 AnnCas 965; Fenton v. 

ansfield, 82 Conn. 343, 73 A _ 770; 

oodruff v. Butler, 75 Conn. 679, 55 


A 167 

Fla.—Spencer v. Dell, 55 Fla. 790, 
46 S 729. 

Ill.— Gascoigne v. Metropolitan 
West Side El. R. Co., 239 Ill. 18, 87 


NE &33, 16 AnnCas 115 pate 1437 nt 
A. 547]; Flanagan v. Wells Bros. Co., 
237 Ill. 82, 86 NE 609, 127 AmSR 315 
[aff 139 Tl. Ay 2s Cds Weston v. State 
Mut. Life Assur. Soe., 234 Ill. 492, 84 
NE 1073 [aff 137 Ill. "A. ays) 1) Lehigh 
Valley Transp. Co. v. Post Sugar Cos 
22 Selita 21 eet NB Sto. Altone rh eces, 
Co. v. Webb, 219 Ill. 563, 76 NE 687 
[afi 4119) Ti AL (5 )s Haberstieh ay: 
Elliott, 189 Ill. 70, 59 NE 557 [mod 
91. Til. A. 662]; Cozzens v. Chicago 
Hydraulic-Press Brick Co., 166 Ill. 
213, 46 NE 788 [aff 64 Ill. A. 5691; 
Probst Constr. Co. v. Foley, 166 Il. 
31, 46 NE 750 [aff 63 Ill. A. 494]; 
Murchie v. Peck, 160 Ill. 175, 43 NE 
356; Waidner v. Pauly, 141 Dl. 442, 
30 NE 1025; Lake Shore, etc., R. Co. 
v. Ward, 135 Ill. 511, 26 NE 520; 
Kerting v. Planz, 168 Ill. A. 571; Chi- 
cago v. Wieland, 139 Ill. A. 197; Ad- 
ams v. Connelly, 118 Ill. A. 441; Chi- 
cago, etc., R. Co. v. Alderson, 116 Ill. 
A. 441; Wilson v. St. John’s Hospital, 
92 Ill. A. 413; Swift v. Rutkowski, 82 
Tile BAA 108 [aff 182 Ill. 18, 54 NE 


Prairie State Paper Co. v. Sharp, 67 
Ill. A. 477; Ohio, etc., R. Co. v. Brown, 
49 Ill. A. 40; Start v. Moran, 27 Ill. 
A. 119. 

Mich.—Bacon v. Reich, 121 Mich. 
480, 80 NW 278, 49 LRA 311. 

Mo.—Holland v. Atchison, ete, R. 
Co., 133 Mo. A. 694, 114 SW 61. 

N. Y.—Belknap v. Sealey, 14 N. Y. 
143, 67 AmD 120 (holding that, where 
a cause is tried by the court without 
any objection being made that the 
case made by the proof varies from 
that stated in the complaint, a gen- 
eral exception te the decision on the 
facts and the law does not raise such 
question, but only raises the question 
whether the law is correctly decided 
on the facts proved, irrespective of 
the pleadings); Newman v. Seifter, 
131 App. Div. 151, 115 NYS 211 (hold- 
ing that an objection to evidence of a 
damage not pleaded was not suffi- 
ciently pointed out by objections that 
the evidence could not be given under 
the complaint and that it was not in- 
cluded therein); Baumann y. Tannen- 
baum, 125 App. Div. 770, 110 NYS 
108; Reed v. Spear, 107 App. Div. 144, 
94 NYS 1007; Waite v. Diocesan Con- 
eee 34 App. Div. 625,>549 NWS 

Pa.—Brillinger v. OEEneER Cent. R. 
Co., 229 Pa. 182, 78 A 8 

g. C.—Westbury Vv. aout 57 S. 
C. 467, 35 SE 764. 

Ss. D.—Harris V. lyons: 1230); Ss... 
272, 138 SW 295; Merrill v. Minneapo- 
tise ete RR, Cosa Sabie, 29 SNe 

Vt.—Townshend v. Townshend, 84 
Vtersi blyo A 388" Danory. Sessions, 
65.) Vite 79, 26 A 585. 

Wis.—Reisz v. Supreme Council A. 
L. H., 103 Wis. 427, 79 NW 430. 

Changing or adding grounds of ob- 
jection see infra § 800. 

96. Mo. Rev. St. (1889) § 2096; 
eats) § 655; Mo. Annot. St. (1906) p 


97. Harrison v. Lakenan, 189 Mo. 
581, 88 SW 53; Fisher, etc., Real Est. 
Co. v. Staed Realty Co., 159 Mo. 562, 
62 SW 4438; Chouquette v. Southern 
Electric R. Co., 152 Mo. 257, 53 SW 
897; Mellor v. Missouri Pac. R. Co., 
105 Mo. 455, 16 SW 849, 10 LRA 36; 


50 Mo. 461, 11 AmR 420; St. Louis 
Olive Street Bank vy. Phillips, 179 Mo. 
A. 488, 162 SW 721; Lazerine v. Laz- 
erine, 179 Mo. A. 476, 162 SW 719; 
Rundelman vy. John O’Brien Boiler 
Works Co., 178 Mo. A. 642, 161 SW 
609; Cornell v. Chicago, | ete., iat Cor 
143 Mo. A. 598, 128 SW. 1021; Avery 
v. Tucker, 137 Mo. A. 428, i18 SW 


672; Gaume v. Horgan, 122 Mo. A. 
700, 99 SW 457; Farmers’ Bank v. 
Manchester Assur. Co., 106 Mo. A. 


114, 80 SW 299; Randell v. Chicago, 
ete., R. Co., 102 Mo. A. 342, 76 SW 
493; Hannon v. St. Louis Transit Co, 
102 Mo. A. 216, 77 SW 158; Hans- 
berger v. Sedalia Electric R., etc., Co., 
82° Mo. A. 566; Liddell v. Fisher, 48 
Mo. A. 449. And see ance Vv. Doble, 
3 S. D. 416, 538 NW 85 

98. Geraghty v. Cie 67 Til. A. 
263. And see Crone vy. Crone, 170 


TI 4940049" NT Late. Ol nl. As 
at See also Equity [16 Cyc 403 et 
seq]. 

99. Engler v. Garrett, 100 Md. 387, 


59 A 648 (holding that, under Code 
Pub. Gen. L. art 5 34, providing 
that on appeal and equity no objec- 
tion to the admissibility of evidence 
or the sufficiency of the bill shail be 
raised unless the record shows that 
such objection was made by excep- 
tions in the trial court, the court cf 
appeals will decree according io the 
evidence in the record, whether cov- 
ered by the averments in the bill or 
not, where there was no objection to 
the bill or exception to the testi- 
mony); Baltimore, etc. R. Co. v. 
Pumphrey, 74 Md. 86, 31 A 559 (to 
the same effect). 

1. Crone v. Crone, 170 Ill. 494, 49 
NE 217 [aff 70 Tl. A. 294]. 

2. Crone v. Crone, 70 Ill. A. 294 
[aff 170 Ill. 494, 49 NE 217]; Loewen- 
stein v. Rapp, 67 Ill. A. 678. See also 
Equity [16 Cyc 405]. 

Particular equitable actions see su- 
pra this section note 88. 

3. Armstrong v. Stebbins, 218 Ill. 
641, 75 NE 1081 [aft 122711, VAS tags 
Crone v. Crone, 170 Ill. 494, 49 NE 
217; McAuliffe vy. Reuter, 166 Ill. 491, 
46 NE 1087. 

4 Crocker v. Boston Electric 
Light Co., 180 Mass. 516, 62 NE 978. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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were on an account stated.® 

[§ 722] (13) Reference of Cause or Question.® 
It cannot be objected for the first time on appeal 
or error that a cause or question was irregularly 
or improperly referred,’ as that the cause was re- 
ferred without the consent of the parties;* that the 
reference was filed in vacation and not in open 
court as required by agreement;° that the order of 
reference was not in proper form ;1° that the order 
required disputed questions of fact and of law to 
be passed upon and decided by the auditor, when 
they should have been decided by a jury;1! that the 
order did not require the referees ‘‘to report their 
conclusions of law and fact,’’ which by statute is 
made one of the duties of the referees;'* that the 
moving affidavit on a motion for. compulsory refer- 
ence was made by counsel instead of by the party, 
and that no reason therefor was assigned;!* that at 
the time an order for the appointment of referees 
was entered the issues had not been joined;!* or 
that the person to whom the cause was referred was 
without power to act as such.® Nor ean it be ob- 
jected for the first time on appeal that the referee 
had not taken the oath prescribed;?® that it was 
taken only two days prior to the filing of the re- 
port;1” that the trial by reference was held outside 
of the jurisdiction of the supreme court;> that the 


APPEAL AND ERROR 


[3C.J.] 803 


record of the cause tried by the referee does not 
show an order of reference;!® that matters proper 
for reference were not referred;*° or that an order 
of reference was improperly set aside.?+ 

[§ 723] (14) Proceedings Preliminary to Trial 
or Hearing. The rule that objections cannot be 
made for the first time in the appellate court applies 
generally to objections to proceedings preliminary to 
the trial or hearing.?? It has been so held, for ex- 
ample, of an objection to a consolidation of actions 
or to want of a motion for, or order of, consolida- 
tion;7° to the docketing of the case on the wrong 
calendar;?* to a transfer of the cause from one of 
the divisions of the court to another or the regu- 
larity thereof ;?° to a transfer from the law docket 
to the equity docket,?® or vice versa;?7 or that an 
order allowing a preference in the trial of the case 
was in violation of a rule of court.?® 

[§ 724] (15) Qualification, Drawing, Summon- 
ing, Impaneling, and Oath of Jurors.?® Unless it 
appears that the ground of objection was not known 
to the party complaining and that want of knowl- 
edge was not due to lack of diligence,®° it cannot 
be objected for the first time on appeal, or even 
after verdict, that a juror was incompetent or 
disqualified,*t or that there was error or irregu- 
larity in the drawing, summoning, or impaneling of 


mComy. 


6 NYS 93 


5. Pickard v. Simson, 
28 NE 255 


{aff 127 N. Y. 681 mem, 
mem]. 

6. Hearing, findings, and report by 
referee, popu es one: or auditor see 
infra § 7 

LY Pg Be Sere Mortg., etc., Inv. 
Hughes, 124 U. S. 157, 8 Sct 
377, 31 L. ed. 357. 

Ala.—MecGuire v. Appling, 157 Ala. 
309, 47 S 700. 

Cal:—Shain v. Peterson, 99 Cal. 486, 
33 P 1085; Joshua Hendy Mach. 
Works v. Pacific Cable Constr. Co., 99 
Call 421433 P1084: 

Ill. Freese’ v. Glos, 248 Ill. 280. 
93 NE 745; Peabody v. Munson, 211 
Tll. 324, 71 NE 1006 [aff 113 Ill. A. 
296]; Patterson v. Johnson, 114 Ill. 
A. 829 [aff 214 Ill. 481, 73 NE 761]; 
Abbott v. Stone, 70 Ill. A. 671 [aff 
172 Ill. 634, 50 NE 328, 64 AmSR 60]. 

Ind.—Goodwin v. Hedrick, 24 Ind. 
1120. 

Iowa.—West v. Fry, 134 TOME 675, 
112 NW 184, 11 LRANS 1191. 

Kan.—Norton vy. Huntoon, 43 Kan. 
275, 22 Pi 565. 

Ky .—Weber v. Lape, 145 Ky. 769, 
141 Sw 67. 

Minn.—Spencer v. Levering, 8 
Minn. 461. 

Mo.—Moran vy. Stewart, 246 Mo. 
462, 151 SW 439 (error in directions 
to commissioners appointed to ascer- 
tain the value of real estate in an 
action for dower); Crocker v. Bar- 
teau, 212 Mo. 359, 110 SW 1062; Calla- 
han v. Shotwell, 60 Mo. 398. 

N. Y.—Peo. v. Platt, 92 Hun 349, 
86 NYS 531 [app dism 151 N. Y. 664 
mem, 46 NE 1150 mem]; Drexel v. 
Pease, 13 NYS 774 [aff 129 N. Y. 96, 
29 NE 241]. 

N. D.—Clopton v. Clopton, 11 N. D. 
212, 91 NW 46. 

Okl. —Conley v. Horner, 10 Okl. 277, 
62 P 807. 

Pa.—Scott v. Scott, 196 Pa. 132, 46 
A 379; Bartholomew v. pehigh Coun- 
ty, 148 Pa. 82, 23 A 112 

Ss. C.—Goodiett v. Goodie: 88 S.C. 
456, 70 SE 437. 

Vt. —Manning v. Leighton, 66 Vt. 
56, 28 A 630; Potter v. Thompson, 64 
Vt. 427, 25 A 430; Martin v. Bowker, 
19 Vt. 526. 

Wis.—Young v. Schenck, 22 Wis: 


556. 

N. S.—Fultz v. McNeil, 38 N.,S. 
506. ; 

8. Dundee Mortg., etc., Inv. Co. v 


Hughes, 124 U. S. 157, 8.SCt 377, 31 


L. ed. 357; Shain v. Peterson, 99 Cal. 
486, 33 P 1085; Joshua Hendy Mach. 
Works v. Pacific Cable Constr. Co., 
DONCaley 42155 dopey OS 4eee INOPLON = ove 
Huntoon, 43 Kan. 275, 22 P 565. 

9. Ross v. Helton, 4 Ind. 273. 

10. Abbott v. Stone, 70 Til, AL 671 
ne 172 Ill. 634, 50 NE 328, 64 AmSR 


11. Garrity v. Hamburger Co., 136 
Ill. 499, 27 NE 11. 
paEer v. Cornell, 148 Ill. 276, 


Van Ingen .v. Herold, 19 NYS 


14, Butler v. Cornell, 148 Ill. 276, 
35 NE 767; Patterson v. Johnson, 114 
aa 1" 329 [aff 214 Ill. 481, 73 NE 


15. Robertson v. Consolidated Boat 
Store Co., 8 OhS&CP 521, 5 OhNP 
aoa Scott v. Scott, 196 Pa. 132, 46 A 
>) . 


16. Kerr v. Dudley, 26 Colo. 457, 
58 P 610; Atkinson v. Tabor, 11 Colo. 
277, 17 P 905; Garrity v. Hamburger 
Co., 136 Ill. 499, 27 NE 11; Milwaukee 
County v. Ehlers, 45 Wis. 281. 

17. Atkinson y. Tabor, 11 Colo. 277, 
7, P2000: 
apagtene y. Morledge, 5 Okl. 141, 


Spencer y. Levering, 8 Minn. 


20. Whittemore y. Fisher, 132 Ill. 
243, 24 NE 636; Howery v. Helms,:20 
Gratt. (61 Va.) 1; Dorr v. Dewing, ‘36 
W. Va. 466, 15 SE 93. 

21. Casky v. January, Hard. (Ky.) 


See cases in following notes. 
See supra § 647. 

24. Metz v. Critcher, 83 S. C. 396, 
65 SEH 394. 

25. Fluker vy. De Grange, 117 La. 
331, 41 S 591. 

26. Spencer v. Society of Shakers, 
64 SW 468, 238 KyL 854; Kessner v. 
Phillips, 189 Mo. 515, 88 SW 66, 107 
AmSR 368, 3 AnnCas 1005. 

27. 
Co., 180 Ky. 592, 113 SW 829 (holding 
that, where a suit for the cancella- 
tion of certain notes was permitted 
to remain on the equity docket after 
the petition had been amended so as 
to state a cause of action for dam- 
ages for breach of warranty, and the 
case was tried as in equity, it was 


too late for appellee to raise on ap- 
peal the question whether the trial 
court erred in not transferring the 
cause to the law docket, and to com- 


Pennebaker vy. Bell City Mfg. |, 


plain that defendants did not move 
for a new trial). 

28. Cohen v. Interurban St. R. Co., 
90 NYS 479. 

29. Generally see Juries [24 Cyc 
316 et seq]. 

In criminal cases see Criminal Law 
[i2 Cyc 8107. 

30. Quinebaug Bank y. Leavens, 
20 Conn. 87, 50 AmD 272. See gener- 
ally Juries [24 Cyc 316 et seq]. 

[a] Insufficient showing of dili- 
gence.—Where a record on appeal 
showed that a juror was the father- 
in-law of one of the appellees’ attor- 
neys, and that, while such relation- 
ship was known to appellant’s attor- 
ney, he did not know of a contract 
by which appellees’ attorney was to 
receive a portion of the property re- 
covered, and that, had appellant’s at- 
torney known of such contract, he 
would have challenged the juror, but 
it did not appear that appellant her- 
self, who was present at the trial, did 
not know of the contract, there was 
not a sufficient showing of diligence 
to justify a reversal. Cowan v. Brett, 
43 Tex. Civ. A. 569, 97 SW 330. 

31. Colo.—Kobey v. Eddy, 21 Colo. 
A. 140, 121 P 948. 

Conn.—Quinebaug Bank vy. Leavens, 
20 Conn. 87, 50 AmD 272. 

Fla.—Anderson v. Caruthers, 63 
Fla. 61, 58 S 131, AnnCas1913 753. 

Tll.— Kelly v. Chicago, etc, Ry Co, 
1ST Se At eS Gir McGilvray v. Sprin- 
gett, 68 Till. A. 375. 

Ind.—Evansville Gas, etc., 
Robertson, (A.) 100 NE 689. 

Mich.—Detroit, etce., R. Co. v. Crane, 
50 Mich. 182, 15 ‘NW 73. 

N. H.—Cote v. Grand Trunk R. Co., 
70 N. H. 620, 49 A 567; Harrington 
v. Manchester, OUuC arts Co., 62 N. H. 
TT; Farmer v. Goodwin [cit State v. 
Daniels,” 44 “N. “H..7 383, 385]1:" Pitts= 
field v. ‘Barnstead, 40 N. H. ATT: Rol- 
BS v. Ames, 2 N. H. 349, 9 "AmD 


N. J.—De Mateo vy. Perano, 80 N. J. 
L. 437, 78 A 162. 


Cove 


N. Y.—Stedman v. Batchelor, 49 
Hun 390, 3 NYS 580. 
Tex.—Blanton v. Mayes, 72 Tex. 


417, 10 SW 452; Tweedy v. Briggs, 31 
Tex. Was Freeman v. McElroy, (Civ. 
A.) 149 ‘SW 428 (that juror could not 
read and write the English a 
guage); Galveston, etc., R. Co. 
Worth, 53 Tex. Civ. A. 351, 116 sw 
365; Cowan v. Brett, 43 Tex. Civ. A. 
569, 97 SW 330. 


+, 


Dene. f sa, 
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the jurors,*” 


jury. 


Va.—Reynolds v. Richmond, etc., R. 
Co., 92 Va. 400, 23 SE 770. 

See also Juries [24 Cyc 316 et seq]. 

[a] Grounds of objection must be 
explicitly stated below.—WHstes v. 
Richardson, 6 Nev. 128. 

[b] No other objections than those 
stated in the court beiow will be con- 
sidered. Detroit, etc., R. Co. v. Crane, 
50 Mich. 182, 15 NW 73. 

[ec] Objections held sufficient.—(1) 
Challenge of a juror “for cause,” af- 
ter an examination indicating preju- 
dice only, to preserve the question 
for review, was held sufficient, with- 
out a statement that the juror was 
challenged for prejudice, where the 
record plainly indicated that the court 

‘had prejudice as a ground of the 
challenge clearly in mind when he 
overruled it. Carroll v. United R. Co., 
Lm Moy AL 247, U3T) SW) 808.) 12) 
Where, during the examination of a 
juror engaged in all kinds of insur- 
ance business, defendant objected to 
the question as to whether the juror 
knew the Travelers’ Insurance Com- 
pany, and moved to discharge the 
panel and informed the court that the 
objection was to the question, the 
propriety of the question was saved 
for review. Mithen v. Jeffery, 259 

372, 102 NE 778 [rev 174 Ill. A. 


U. S.—Mima Queen vy. Hep- 
burn, 7 Cranch 290, 3 L. ed. 348. 

Fla.—Anderson v. Caruther, 63 Fla. 
61, 58 S 131, AnnCas1913BE 753. 


Iowa.—Frank v. Davenport, 105 
Iowa 588, 75 NW 480. 
Mich. — Robinson v. Mulder, 81 


Mich. 75, 45 NW 505. 

Minn.—Bennett v. Syndicate Ins. 
Co., 43 Minn. 45, 44 NW 794 (objec- 
tion that the order for a struck jury 
was irregular). 

Nebr.—Randolph v. State, 65 Nebr. 
520, 91 NW 356 (irregularities in the 
issuance of a special venire after 
quashing the regular panel); Leavitt 
v. Sizer, 35 Nebr. 80, 52 NW 832 (ob- 
jection that officers of the court who 
assisted in drawing the jury were in- 
terested in the suit); Van Hitten v. 
Butt, 32 Nebr. 285, 49 NW 365; Was- 
son v. Palmer, 13 Nebr. 376, 14 NW 
171 (objection that the jury were im- 
paneled in the absence of the attor- 
ney of one of the parties). 

N. H.—Bodge v. Foss, 39 N. H. 406 
(objection that the officers who at- 
tended to the drawing of jurors were 
without authority to do so). 

N. Y.—Carlson v. Winterson, 147 
IND Ye 6521 42.N F345 Goodman We 
Goetz, 13 NYS 267. 

Tex.—Houston Electric Co. v. ae 
gar, 54 Tex. Civ. A. 255, 117 SW 900 
(talesmen drawn before exhausting 
the regular panel); San Antonio 
Tract. Co. v. Davis, (Civ. A.) 101 SW 
554 (officer sent to summon talesmen 
not sworn). 

Va.—Charlottesville v. Failes, 103 
Va. 53, 48 SE 511 (objection, under 
statute, must be made before ver- 
dict); Roach v. Blakey, 89 Va. 767, 
17 SH 228. 

Wis.—Union Nat. Bank v. Cross, 
100 Wis. 174, 75 NW 992 (under stat- 
ute); French v. State, 98 Wis. 341, 
73 NW 991. 

See also Juries [24 Cyc 319 et seq]. 

[a] Insufficient objection; grounds 
not specified.—(1) A particular ob- 
jection not made in a challenge to the 
array cannot be urged in the appel- 
Jate court. Robinson v. Mulder, 81 


or in rejecting or excluding a juror.*° 
And the same rule applies to an objection to the 
manner or form of administering the oath to the 
Such objection must have been made in the 
court below, usually at the time the oath was ad- 
ministered, or at any rate before verdict.** 
decisions hold that an cbjection that the jury were 
not sworn at all cannot be urged for the first time 
on appeal,®® while others hold that the judgment 
will be reversed unless it affirmatively appears on 


\the filing of the 


APPEAL AND ERROR 


[§ 725] 
ing.*? 


Some 


Mich. 75, 45 NW 505. (2) So where 
a party objects in the trial court 
merely to the way in which a special 
panel was selected, he cannot on ap- 
peal urge error in ordering a special 
panel. Sublett v. Simmons Hardware 
Co., 148 Mo. 304, 49 SW 993. (38) An 
objection that an act under which 
jurors for a certain case were drawn 
was unconstitutional cannot be urged 
on appeal where no mention of any 
specific act of the legislature was 
made in the challenge to the array, 
or the grounds therefor, or in the ac- 
tion taken thereon by the court, and 
no allegation was made that the jur- 
ors were drawn under the act. Low- 
rimore v. Palmer Mfg. Co., 60 S. C. 
153, 38 SH 430. 

33. Voorhees vy. Dorr, 51 Barb. (N. 
Y.) 580. Especially where there is 
no complaint that there was not a 
fair and impartial trial, or that there 
was any irregularity in the summon- 
ing and impaneling of the jury. 
Bee: v. Hylton, 89 Va. 441, 16 SE 

34. Fla.—Dunaway v. Ferst, 51 
Fla. 180, 41 S 451; Jacksonville, etce., 
R; ‘Co! ve, Neff, 28 Kiva. 373, SS T6535 
Sey aout v. Purnell, 23 Fla. 232, 2S 
pe ee oes v. Hammond, 23 Ga. 

Il].—Cahill vy. Norwood Park, 149 
Til. 156, 86 NE 606; Rockford, etc., R. 
Co. v. McKinley, 64 Ill. 338; Edwards 
v. Edwards, 31 Ill. 474; Cornelius v. 
Boucher, 1 Ill. 32. 

a a Ge eae v. Boyles, 10 Ind. 

Tenn.—Southern Queen Mfg. Co. v. 
Morris, 105 Tenn. 654, 58 SW 651; 
Looper v. Bell, 1 Head 373. 

Tex.—McConnell v. Ryan, 1 Tex. A. 
Civ. Cass 02053 

See also Juries [24 Cyc. 321]. 

[a] Sworn to try one issue only.— 
An objection that there were three 
issues of fact made up and that the 
jury were sworn to try but one issue 
cannot be raised for the first time on 
gpbcat: Cornelius v. Boucher, 1 IIl. 


[b] After amendment.—(1) Fail- 
ure to reswear the jury after the al- 
lowance of an amendment to the com- 
plaint during the trial or at the close 
of the evidence is not reviewable, 
where no objection or request to re- 
swear the jury was made. Knowles 
Vey excoth;, 6% sind bos sean. vit es 
Co. v. Eaton, 41 Ind. A. 81, 83 NE 
510. (2) Where, after the filing of 
a trial amendment, defendant ob- 
jected to certain evidence because the 
cause was then before the court on 
the amended complaint and could not 
be properly submitted to the jury in 
the bcx for trial, and that such jury 
were not authorized on hearing such 
evidence to render any verdict on the 
amended complaint, it was held that 
such objection was insufficient to pre- 
sent the question on appeal that the 
jury should have been resworn after 
amendment. In- 
dianapolis St. R. Co. v. Fearnaught, 
40 Ind..A. 338, 82 NE 102. (3) The 
objection that the jury were not re- 
sworn after bringing in an additional 
party by amendment can be made in 
the court of appeals only by motion 
in arrest of judgment. Thillman v. 
Neal, 88 Md. 525, 42 A 242. 

35. Brewer, etc., Brewing Co. v. 
Hermann, 187 Ill. 40, 58 NE 397 [aff 
88 Ill. A. 2853; McDonald v. Fair- 
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the record that the jury were sworn.®* 

(16) Time or Order of Trial or Hear- 
As a rule objections to the time or order 
of the trial or hearing will not be considered when 
made for the first time on appeal.®® 
held that it cannot be objected for the first time on 
appeal that the issues were not fully made up;°®* 
that the cause was tried, not at a term of court, but 
before a judge out of court;*® that the time for 
the hearing was not properly fixed;*! that suffi- 


So it has been 


banks, 161 Ill. 124, 43 NE 783; Griffin 
Vie itman, 1) SeOrrr gas 22 Freiberg v- 
Lowe, 61 Tex. 436; Clarkin. .Davis.ad 
Tex. 556; Gay Ranch Co. Vv. Rowland, 
(Civ. A.) 50 SW 1086. See also Juries: 
[24 Cye 370]. 


36. Judah v. McNamee, 3 Blackf, 
(Ind.) 269; Irwin v. Jones, 2 Miss. 
497; Wolfe _v. Martin, 2 Miss. 30; 


Beall v. Campbell, 2 Miss. 24. 
37. Time of trial or hearing as af: 
fecting jurisdiction see supra § 658 


38. U. S.—J. S. Keator Lumber Co: 
v. Thompson, 144 U. S. 4382, 12 SCt 
669, 36 L. ed. 495. 

a Reaper’ v. Stanton, 7 Ala. 

Cal.—Garvey v. Lashells, 151 Cal. 
526, 91 P 498. 

Fla.—Livingston v. Webster, 26 
Fla. 325, 8 8.442. 

Ill.—Bahe v. Jones, 132 Ill. 134, 23 
NE 338; Anderson v. McCormick, 129 
Ill. 308, 21 NE 803 (case tried out of 
its order); Healy v. Healy, 152 Ill. A. 
501; Rock Island vy. Larkin, 136 IIll- 
A. 579. 

Iowa.—Frank v. Davenport, 105 
Iowa 588, 75 NW 480. 

Kan.—Sawyer v. Forbes, 36 Kan. 
612, 14° P* 148" 

Ky.—Moss v. Rowland, 3 Bush 505. 
46 S 47 


Mich.—Crippen v. Jacobson, 56 
Mich. 386, 28 NW 56. 

Minn.—Fallgatter v. Lammers, 7L 
Minn. 238, 73 NW 860. 

Mo.—Merkle v. Powe, 165 Mo. A. 


402, 147 SW 1104. 

Nebr.—Lincoln vy. Staley, 32 Nebr. 
63, 48 NW 887. 

'N. Y.—Fisher v. Hepburn, 48 N. Y. 
41; Matter of Broadway, etc., R. Co., 
73. Hun 7, 25 NYS 1080: 

N. C.—Anthony Valistessn9 SaNeZe- 
598, 6 SE 705. 
eC oS ean App., 1 Penr. & W. 

Tex.—Texas, ete, R. Co. v. Garcia, 


62 tee bets 

Ww. 58 W. Va. 
296, sy “SE 702, 112 AmSR 963,°6 LR 
ANS 266. 

[a] Injunction suit.—A final de- 


cree in equity will not be reversed at 
the instance of plaintiffs because at 
the time of its entry a rule was pend- 
ing against defendants for violating 
a temporary injunction awarded in 
the suit, where the hearing of the 
rule had, previously to the final hear- 
ing, been continued by consent, and 
the final hearing was on motion of 
plaintiffs to perpetuate the injunc- 
tion, and no objection to such final 
hearing was made by them in the 
court below. Pence v. Carney, 58 W. 
Va. 296,52 SEH 702, 112 AmSR 963, 
6 LRANS 266. 

[b] An objection that an order al- 
lowing a preference in the trial of a 
case was in violation of a city court 
rule cannot be made for the first time 
on appeal from such order. Cohen v. 
Interurban St. R. Co., 90 NYS 479. 

[c]. Where counsel obtained, with- 
out objection, leave to submit briefs: 
by a certain date, the case must be 
considered as having been submitted 
on that date. Weinman v. be OEE 
120 NYS 734. 

39. J. S. Keator Lumber Co. v. 
Thompson, 144 U. S. 434, 12 SCt 669, 
36 L. ed. 495. 

40. Fisher v. Hepburn, 48 N. Y. 41 

41. Fallgatter v. Lammers, 71 
Minn. 238, 73 NW 860. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ~ 
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cient time 


42, Interstate Land, ete. Co. v. 
Patton, 21 Colo. 503, 42 P 673. 

43. Bahe v. Jonés, 132 Ill. 134, 23 
NE 338; Jones v. Missouri Pac. R. Co., 
_31 Mo. A. 614; Hopkins v. Scott, 38 
Nebr. 661, 57 NW 391. : 

[a] Additional time to adduce evi- 
dence.—Where there is nothing to 
show that defendants made applica- 
tion to the trial court for additional 
time to adduce evidence, error in not 
extending the time cannot be urged 
on appeal. Sewell v. Draughn, 
(Tenn. Ch. A.) 44 SW 210. 


44, Bahe v. Jones, 132 Ill. 134, 23 
NE 338. 
45. Jones v. Missouri Pac. R. Co., 


31 Mo. A. 614. See also North Brit- 
ish, etc., Ins. Co. v. Rudy, 26 Ind. A. 
472, 60 NE 9. 

46. See also supra § 696. 

47. Garvey v. Lashells, 
526, 91 P 498: 

48. Dunnevant v. Mocksoud, 122 
“Mo. A. 428, 99 SW 515 (holding. that 
this irregularity was waived where 
no exception was taken or objection 
made to proceeding to trial on the 
counterclaim and evidence was intro- 
duced to prove the same). 


151 Cal, 


49. Doullut vy. Smith, 117 La. 491, 
41S 913: 

50. Gilbert v. Mazerat, 121 La. 35, 
46 S 47 

51, Healy v. Healy, 152 Ill. A. 501. 

52. McClung v. Embreeville Free- 


hold, Land, Iron, etc., Co., (Tenn. Ch. 
AL) 42°SW =53: 

53. U. S.—Dundee Morte. etc., 
iny Com, Huschess 140 Selb. s 
SCoIS7T2; 31 pup ed. 35%) Tull v. Nash, 
141 Wed.557,°73 CCA 29. 

Cal.—Wood v. Moulton, 146 Cal. 
317, 80 P 92; Smith y. Brannan, 13 
Calo. 

Colo.—Cone y. Montgomery, 25 Colo. 
277, 538 P 1052; Strassheim v. Cole, 14 
Colo. A. 164, 59 P 479. 

Fla.—Johnson vy. Rhodes, 62 Fla. 
220, 56 S 4389. 

Ga.—Dwelle v. Blackwood, 106 Ga. 
486, 32 SE 593; Littleton v. Spell, 77 
Ga. 227, 2 SE 935. 

Tl. —Casey v. Sawyer Biscuit Co., 
163 Ill. A. 145. 

Ind.—Jarboe v. Severin, 112 Ind. 
572, 14 NE 490. 

Iowa.—Schoen vy. Harris, 162 Iowa 
321, 143 NW 1108; In re Bremer, 151 
Iowa 449, 131 NW 667. 

Kan.—Blanton vy. Phelps, _ etc., 
Windmill Co., (A.) 53 P 154; Roller 
v. James, (A.) 49 P 630. 

Ky.—Reece v. West, 145 Ky. 331, 
140 SW 5438; Rice v. People’s Bank, 
51 SW 441, 21 KyL 292. 

Mo.—Klotz v. Perteet, 101 Mo. 213, 
13 SW 955; Dunnevant v. Mocksoud, 
122 Mo. A. 428, 99 SW 515; Farmers’ 
Bak Ee Gallaher, 43 Mo. A. 482. 

Y.—Stono v. Weiller, 128 N. Y. 
655. "3 Silv. A. 556, 28 NE 653; Fish- 
er v. Hepburn, 48 N. Y. 41 

Or.—State v. McDonald, 55 Or. 419, 
103 P 512, 104 P 967. 106 P 444, 

Va.—Shand v. Grove, 26 Gratt. (67 
Ya.) 652. : 

And see other cases in following 
notes. 


was not allowed to file a demurrer ;*? 
that sufficient time was not allowed to prepare for 
a trial or hearing,‘? as after the overruling of a 
demurrer,‘* or after an amendment,*® there having 
been no request for continuance or postponement; cae 
that the issues raised on a cross complaint and an- 
swer were tried together with, instead of before, 
the issues raised by the complaint and answer;** 
that the court erred in directing a verdict and ren- 
dering judgment on plaintiff’s claim, which was ad- 
mitted by the pleading, before a trial of the counter- 
claim;*® that an exception of no cause of action 
was tried with the merits;*® or that a plea of pre- 
scription in a petitory action was tried separately, 
when it should have been referred to the merits.*° 
Hearing or trial of issues in chancery. It can- 


APPEAL AND ERROR 


[§ 726] 


[a] As to production of papers.— 
Lamb v. Lippincott, 115 Mich. 611, 73 
NW 887. 

[b] Retention of cause for other 
relief.—An objection that, in a suit 
to contest a will, the court, after en- 
tering judgment on a verdict sustain- 
ing the will, should have retained the 
case in order to decree partition of 
the land of the testator undisposed 
of by the will, as prayed for in the 
bill, cannot be urged on appeal where 
no request was made that the case be 
so retained. Hollenbeck v. Cook, 180 
Tll. 65, 54 NE 154. 

[c] After an adverse judgment, 
neither party should be permitted to 
claim that the method by which the 


case was tried without objection 
should have been different. Schoen 
162 Iowa 321, 143 NW 


Vo, Larris: 
1108. 

[d] Calling in of other justices in 
Massachusetts, under Rule No. 41, 
to take part in the decision on peru- 
sal of the records and brief, without 
formal reargument; failure of a party 
to object held a waiver of the right 
to complain on appeal from the final 
decree that he was deprived of his 
constitutional right to be heard orally 
before all the justices who partici- 
pated in the decision. Wall v. Old 
Colony. Trust Co., 177 Mass. 275, 58 
NE 1015. 

54. U. S.—Dundee Mortg., etc., Inv. 
Co. v. Hughes, 124 U. S. 157, 8 SCt 
Se, oF Tiveds 357. 

Cal.—Baker v. Joseph, Let Cal, a (tn 
Smith v. Brannan, 13 Cal. 

Ee ee Vv. Hox, 23 Wie. ees 28 

Ga.—Littleton v. Spell, 77 Ga. 227, 
2 SE 935. 

Ill.— Richard Guthmann Transf. Co. 
v. Bryant, etc., Business College, 172 
FV AL 3 On: 

Ind.—Indianapolis Northern Tract. 
Co. v. Brennan, 174 Ind. 1, 87 NE 215, 
90 NE 65, 68, 91 NE 503, 30 LRANS 
85; Jarboe v. Severin, 112 Ind. 572, 
14 NE 490; Sprague v. Pritchard, 108 
Ind. 491, 9 NE 416; Burgess v. Mat- 
locks, l2eind 3b. 

Iowa.—Boss vy. Jordan, 118 Iowa 
204, 89 NW 1070, 92 NW 111; State 
v. Craig, 58 Iowa 238, 12 NW 301. 

Ky.—Upchurch v. Sutton, 142 Ky. 
420, 134 SW 477; Gaitskill v. Gilkey, 
54 SW 946, 21 KyL 1339. 

Md.—Dean v. Oppenheimer, 25 Md. 
oe Howard v. Oppenheimer, 25 Md. 
350. 

Mo.—State v. Howe Scale Co., 253 
Mo. 63, 161 SW 789; Klotz v. Perteet, 
LOD MMOs 235 1385 Siwy 95505 Wiest Vs 
Caruthersville Bank, 110 Mo. A. 490, 
85 SW 601. 

Mont.—Mares vy. Dillon, 30 Mont. 
iT Uae teemey ony 

Nebr.—Shoning v. Coburn, 36 Nebr. 
76, 54 NW 84. 

N. M.—Pearce vy. Albright, 12 N. M. 
202, 76 P2236 Terr, (v.- Bernalillo 
County, 4 N. M. 204, 16 P 855. 

N. ¥.—Stono v. Weiller, 128 N. Y. 
655, 3 Silv. A. 556, 28 NE 653; Dillon 
Vv. Cockcroft, 90,N. Y. 649: Ormes v. 
Dauchy, 82 N. Y. 4438, 37 "AmR 583; 


Hearing in General. 
to the mode or conduct of the trial or hearing be 
made for the first time on appeal.°? 
been applied, for example, to the objection that the 
cause should have been tried by a jury and not by 
the court;*4 or, on the other hand, that it should 
have been tried by the court, and not by a jury or 
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not be objected for the first time on appeal that the 
hearing of a cause in chancery was had prior to 
the return term of the summons.®** 
the chancellor in taking up the hearing of an issue 
in advance of the general hearing will not be re- 
viewed on appeal, objection thereto not having been 
made until petition to rehear, and the entire case 
having been heard before hearing on appeal.®? 

(17) Mode and Conduct of Trial or 


And action of 


Nor, as a rule, can objections 


The rule has 


Barnes v. Perine, 12 N. Y. 18; Hutch- 
inson v. Ward, 114 App. Div. 156, 99 
NYS 708; Jennie Clarkson Home for 
Children v. Chesapeake, etce., R. Co. 
92 App. Div. 491, 87 NYS 348 [aff 183 
N. Y. 507 mem, 74 NE 1118 mem, and 
foll Jennie Clarkson Home for Chil- 
dren v. Union Pac. R. Co., 92 App. 
Div. 618, 87 NYS 1137 (aft. 1482 N. Y. 
508, 74 NE 1118 mem); Jennie Clark- 
son Home for Children v. Missouri, 
etc., R. Co:, 92 App. Div. 617, 38%. NYS 
1133> (afi 182 N.Y. 47," 74 NE oT 
70 LRA %87)]; Eysaman v. Small, 
15 NYS 288; Sire v. Rumbold, 14 NYS 
925. 

N. D.—De Laney v. Western Stock 
Co.,.19 N. D. 630, 631, 125 NW. 499 
[eit Cyc]: 

Oh.—Bonewitz v. Bonewitz, 50 Oh. 
St. 373, 34 NE 332, 40 AmSR 671; 
hllithorpe- vie Buck; Oh a Staves 
Nicholson vy. Pim, 5 Oh. St.. 25. 

Okl.—Murphy v. Fitch, 35 Okl. 364, 
130 P 298 (holding that it is too late 
to object for the first time on appeal 
that a waiver of trial by jury had 
not been made, or did not appear of 
record in the trial court). 
is eet re Murray, 56 Or. 132, 107 

noe 

S. D.—Nelson v. Jordeth, 15 S. D. 
46, 87 NW 140. 

Wash.—Grimm y. Pacific Creosoting 
Co., 50 Wash. 415, 97 P 297; Wheeler 
v. Ralph, 4 Wash. 617, 30 P 709. 

Objection KY remedy was at law 
see supra § 6 

Failure or caged Me submit issues 
to jury see infra § 76 

[a] Withdrawal Seens jury.—(1) 
Where a cause upon trial 
drawn from the jury without objec- 
tion from either party, and consid- 
ered by the court as a mere question 
of law, it cannot be urged in an ap- 
pellate court, as a ground of objec- 
tion to the rulings of the court below, 
that there were issues of fact which 
should have been left to the jury. 
Barnes. v. Perine, 12 N.Y. -18. © (@)) 
Where the court’s action in with- 
drawing a case from the jury is not 
objected to by plaintiff on the ground 
that he is entitled to a jury trial, and 
subsequently the court decides the 
case, filing its decision in writing, on 
appeal the case will be treated as one 
tried by the court. Nelson y. Jor- 
deth, 15 S. D. 46, 87 NW 140. 

[bd] Where parties are entitled to 
a trial by jury, unless waived, yet, 
if the record on appeal fails to show 
waiver entered of record, as required 
by statute, objection on that ground 
may not be made for the first time on 


appeal. Cook v. State, 35 Okl. 653, 
130, By 300. 
[c] Collection of jury fees.—In 


the absence of any showing to the 
contrary, it will be presumed that 
the clerk of the municipal court prop- 
erly performed his duty by collecting 
the required jury fees, and the point 
is one which cannot be first raised 
on appeal in opposition to a claim of 


error in not granting a jury trial. 
qoteaea CLG Co. Vv. Bunrms. WicOmmlie 


is with- ~ 
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otherwise as an action at law, because it was an 
equitable action, or because equitable issues were 
involved, or for other reasons;°° that several actions 
were improperly tried together®® or that the method 
agreed upon for trying cases at the same time was 
not strictly carried out;°’ that there should have 
been a severance instead of a joint trial;>° that, in 
assumpsit against two defendants, without entry of 
judgment against one in default and severance 
thereby as authorized by statute, the jury passed 
only on the issues between plaintiff and the defend- 
ant appearing, and judgment was rendered against 
him alone, the parties having tried the case as if 
it had been severed;°® that there was a recovery 
in one action of damages for which two actions 
should have been brought;®° that parties bringing 
a separate action should have joined in an action 
brought by other lienholders;* that legal and 
equitable issues were tried together;°? that defend- 
ant, after amendment of the complaint on the trial, 
was compelled to file his answer and make up the 
issues before the jury;** that there was no joinder 
in a demurrer to evidence;** that a retrial of the 
cause should have been ordered because of the 
length of time which had elapsed between the sub- 
mission of the cause and the rendition of judg- 
ment;®° or that a party was denied his right to the 


55. U. S.—Burbank v. Bigelow, 154 


U. S. 558, 14 SCt 1163, 19 L. ed. 51. § 64 


APPEAL AND ERROR 


| 


bapa atttes of actions see supra 


ee Wolff v. Pomponia, 


188 126-197 


aid of counsel.** Nor can objection be made for 
the first time on appeal to the allowance ® or de- 
nial °° of an order for a physical examination in an 
action for personal injuries; to the permitting of,°® 
or refusal to permit,’? a view by the jury, or that 
a witness accompanied the jury on a view; to 
permitting a witness to give testimony in the pres- 
ence of the jury upon an application for a continu- 
ance;"* to failure to exclude the jury during the 
announcement of the court’s opinion on a motion for 
nonsuit;7* to permitting the jury to take a plead- 
ing with them to the jury room;7* or to defects in 
the form of the reservation of a question of law.7® 
Other illustrations will be given in subsequent sec- 
tions."® 

Specific objection. Not only must objection have 
been made in the court below, but it must also have 
been specific, and no other objection than that speci- 
fied will be considered by the appellate court.*” 

[§ 727] (18) Remarks and Conduct of Judge."® 
Objection to the conduct of the trial judge or to 
remarks made by him during the course of the trial 
cannot be raised for the first time on appeal, but 
the objection must have been made in the lower 
court, usually at the time of the conduct or remark 
complained of.79 For example, it cannot be ob- 
jected for the first time on appeal that the trial 
72. (Kan. A.) 49 


73. Pacific Mut. L. Ins. Co. v. Van 


Roller v. James, 
52 Colo. 


Cal.—In re Kilborn, 158 Cal. 593, 
ile Peep 109, 120) P* 142, 
Ind.—Neff v. Reed, 98 Ind. 341; 58. 


Taggart v. Tevanny, 1 Ind. A. 339, 
20 NE 511. 

Iowa.—Citizens’ Bank v. Whinery, 
110 Iowa 390, 81 NW 694; preiman v. 
Gill, 75 Iowa 717, 38 NW 168 
gg ev Stevenson v. Moore, 118 SW 
Pee es v. Burgess, 52 Me. 
vgile 

Mo.—Kostuba v. Miller, 137 Mo. 161, 
38 SW 946; Estes v. Fry, 94 Mo. 266, 
6 SW 660; Farmers’ Bank v. Galla- 
her, 43 Mo. A. 482 

N. Y.—King v. Van Vieck, 109 N. Y. 
363, 16 NE 547; Megrue v. United L. 
Ins. Assoc., 71 ‘Wun 174, 24 NYS 618 
(objection that the cause should not 
have been tried by a jury because an 
equitable defense was pleaded). 

S. C.—Frank v. Humphreys, 24 S. 
Cc. 325 (holding that, where no ob- 
jection has been made to the refer- 
ence to the jury of all the issues in 
a chancery cause and none of the 
exceptions raises this question, the 
epleciion cannot be raised on appeal). 

S. D.—Lounsberry v. Kelly, 33 S. 
D. 597, 146 NW 909; Chrystal v. Ger- 
lach, 25 S. D. 128, 125 NW 633. 


Wis. —McCormick  v. Ketchum, 48 
Wis. 643, 4 NW 798. 
Objection that remedy was in 


equity see supra § 654. 

[a] Waiver of stipulation.— Where 
a jury were waived, and on a ruling 
that the controversy was an action 
at law defendants made no objection 
that there was a stipulation that the 
case should be tried as an equity 
suit, it will be presumed that such 
stipulation was waived. Citizens’ 
Bank v. Whinery, 110 Iowa 390, 81 
NW 694. 

56. Cone v. Montgomery, 25 Colo. 
277, 538 P 1052 (holding that where 
counsel in open court stated that he 
introduced evidence with the under- 
standing that it was to be considered 
in the case at bar and in three other 
cases dealing with the same subject 
matter, and he was permitted to pro- 
ceed without objection, the other 
party could not on appeal assign as 
error that no motion or order of 
consolidation had been made, and 
that the witnesses had been sworn 
in only one of such cases); Reece v. 
West, 145 Ky. 331, 140 Sw 543. 


State v. McDonald, 55 Or. 419, 
103° P bi2, 104 Poet, 106 P 444, 

[a] Condemnation proceeding's.— 
Where condemnation proceedings are 
begun against a number of different 
parcels of property, the objection 
that the proceedings should have been 
separately tried as to each parcel can- 
not be considered on appeal, where 
the appellant interposed no objection 
in the trial court. Cincinnati Iron 
Store Co. v. Cincinnati Southern R. 
Co;,.29 Ohs Cirs Cte it9 

[b] In escheat proceedings. —State 
v. McDonald, 55 Or. 419, 103 P 512, 
104 P 967, 106 P-414, 

59. El Paso First Nat. Bank v. 
Miller, 139 Ill. A. 608 [aff 235 Ill. 135, 
85 NE 312]. 

60. Mitchell v. Metropolitan El. R. 
Co., 132 N.Y. 552, 30 NH! 385. 

61. State Sash, ete, Mfg. Co. v. 
Adams, 47 Minn. 399, 50 NW 360. 

62. Diggs v. Porteus, 5 Cal. Unrep. 
Cas. 753) 83 Bo 447i 

63. North British, ete., Ins. Co. v. 
Rudy, 26 Ind. A. 472, 60 NE 9. 


é Fire Gluck'y,.. Cox, 90" Ala. 73315,_3 
65. Maddox v. Thorn, 60 Fed. 217, 


8 CCA 574. 

66. Johnston v. Johnston, 21 Cal. 
A. 181, 131 P 81 (holding that, where 
plaintiff’s counsel permitted the court, 
without objection, to practically try 
the case without their aid, they could 
not be heard on appeal to object that 
plaintiff was denied his right to the 
aid of counsel at every stage of the 
proceedings), 

67. Ellsworth | v. 41 
Nebr. 881, 60 NW 336. 

68. St. Louis Southwestern R. Co. 
v. Dobbins, 60 Ark. 481, 30 SW 887, 
31 SW_ 147. 

69. Woodworth y. Detroit United 
R. Co., 153 Mich. 108, 116 NS 549. 

70. Chicago, etc.,) . aiCO,. wim vie 
Murchy, 93 Ill. A. 497 (holding that 
where the parties stipulated that the 
jury should view the premises, but 
the court informed the parties that 
the condition of one of the jurors 
was such that this could not be done, 
and appellant did not then object or 
except to the action of the court, 
there was no error in that regard). 
Fate whee v. Moulton, 146 Cal. 317, 
8 2 ; 


Fairbury, 


Fleet, 47 Colo. 401, 107 P 1087. 
See infra § 764. 
yea v. Metzgar, 150 Pa. 291, 


76. Cross references: 

Admission and exclusion of evidence 
see infra § 728 et seq. 

Argument and conduct of counsel see 
infra §§ 761-763. 

Custody and conduct of jury see in- 
fra § 764. 

Bernie en of witnesses see infra § 


Hearing, findings, and report by ref- 
eree, commissioner, or auditor see 
infra § 767. 

Instructions see infra § 751 et seq. 

Manner and order of receiving evi- 
dence see infra § 739. ; 

Remarks ore conduct of judge see 
infra § 72 

serge He of evidence see infra 


Submission of or failure or refusal to 
pune issues to jury see infra § 
Trial, ha Aetpe. findings by court 

see infra § 7 
Verdict and Angies by jury see in- 

fra~$. W652 

77. Johnson v. Rhodes, 62 Fla. 220, 
56 S 439; West Chicago St. R. Co. v. 
Buckley, 200 Ill. 260, 65 NE 708 [aff 
102 Ill. A. 314] (holding that, where 
only a general objection was made 
by defendant to the action of the 
court in permitting the jury to take, 
a declaration with them to the jury 
room, he could not be heard on ap- 
peal to urge the specific objection that 
one count of the declaration had been 
withdrawn by plaintiff). 

Necessity for zyectss objection see 
generally supra § 639. 

Changing and adding grounds of 
objection see also infra § 800 

78. See generally Trial [38 Cyc 
1316 et seq]. 

79. U. S.—Backus vy. Fort St. Un- 
ion Depot Co., 169 U.S. 557, 18 SCt 
445, 42 L. ed. 853; Illinois Cent. R. 
ye v. Griffin, 80 Fed. 278, 25 CCA 

Ark.—Southern Cotton Oil Co. v. 
Campbell, 106 Ark. 379, 153 SW 256. 

Colo.—Central Cons. Mines Corp. 
v. Mills, 45 Colo. 288, 100 P 410; 
Rimmer v. Wilson, 42 Colo. 180, 93 
P 1110; Denver Dry Goods Co. vy. 
Martine, 12 Colo. A. 299,. 5b, Peer4se 


¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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judge commented on the evidence or made improper 
remarks in ruling on the evidence;®° that he sug- 
gested the amount or form of the verdict,®+ or made 
improper remarks urging an agreement on a ver- 
dict ;5* that he read to the jury a portion of the evi- 
dence from the stenographer’s notes in response to 
a request made by the jury after they had con- 
sidered the case for a time;** that he left the bench 
and pointed out from plaintiff’s chart plaintiff’s 
theory of location, and thereby unduly influenced 


D. C.—Smith v. Ross, 31 App. 348. 

Fla.—Upchurech y. Mizell, 50 Fla. 
456, 40 S 29. 

Ill.—Chicago City R. Co. v. Bundy, 
220! Ts 39) 74 INE 28 [afte lo9), Di As 
637]; Chicago City R. Co. v. Carroll, 
206 Ill. 318, 68 NE 1087 [aff 1@2 Ili. 
A. 202]; Lanquist v. Chicago, 200 Ill. 
69, 65 NE 681; Nelson v. Leiter, 190 
Ill. 414, 60 NE 851, 83 AmSR 142 
[aff 93 Ill. A. 176]; Hall v. Emporia 
First Nat. Bank, 1383 Ill. 234, 24 NE 
546; Peoria, etc., Terminal R. Co. v. 
Hoerr, 120 Ill. A. 65. 

Iowa.—Caldwell v.Iowa State Trav- 
eling Men’s Assoc., 156 Iowa 327, 136 
NW 678. 

Kan.—Cone vy. Smyth, 3 Kan. A. 
607, 45 P 247. 

Mich.—Fraser v. Jennison, 42 Mich. 
206, 3 NW 882. 

Mo.—Howard v. Vaughan-Monnig 
Shoe Co., 82 Mo. A. 405. 

Nev.—Gaudette v. Travis, 11 Nev. 


Enc 
J.—Nemeth vy. Slaff, 78 N. J. L. 
615, “15 A 901 

N. Y.—Ten Eyck v. Witbeck, 55 
App. Div. 165, 66 NYS 921 [aff 170 
N. Y. 564 mem, 62 NE 1101 mem]; 
Gardner vy. Friederich, 25 App. Div. 
521, 49 NYS 1077 [aff 163 N. Y. 568 
mem, 57 NE 1110 mem]; Barrett v. 
Kling, 16 NYS 92. 

Okl.—Missouri, ete., R. Co. v. Flan- 
agan, 40 Okl. 502, 139 P 696; Drumm- 
Flato Commn. Co. vy. Edmisson, 17 
Okl. 344, 87 P 311. 

Pa.—Fraim vy. National F. Ins. Co., 
170 Pa. 151, 32 A 613, 50 AmSR 753; 
Irvin v. Kutruff, 152 Pa. 615, 25 A 
796. 

Tex.—Sabine, etc., R. Co. v. Brou- 
sard, 75 Tex. 597, 12 SW 1126. 

Wash.—Manhattan Bldewy Co. miv. 
Seattle, 52 Wash. 226, 100 12 1BRXOE 
Shoemaker y. Bryant Lumber, ete., 
Mill Co., 27 Wash. 637, 68 Pp 380; 
Fleischner v. Beaver, 21 Wash. 6, 56 
P 840; Earles vy. Bigelow, 7 Wash. 
581, 35 B 390. 

Wis.—Pelton v. Spider Lake Saw- 
mill, ete., Co., 132 Wis. 219, 112 NW 
29, 122 AmSR 963; Owen v. Long, 
97 Wis. 78, 72 NW _ 364; McCor- 
mick vy. Ketchum, 48 Wis. 643, 4 NW 
798. 

[a] Objection must be specific.— 
(1) An objection to a ruling made by 
the court is not an objection to the 
remarks made in making such ruling. 
In order to save for review the pro- 
priety of the language employed by 
the court, an objection thereto must 
be specifically made. Pegram v. Mu- 
tual Protective League, 159 Ill. A. 
214. (2) Error will not lie on a di- 
rection to counsel not to spend time 
on certain issues, as their opening to 
the jury would not warrant it, where, 
although counsel excepted to the rul- 
ing, they made no suggestion at the 
time that anything had been omitted 
from the opening, and did not after- 
ward offer evidence to establish the 
excluded issues or necessarily tend- 
ing to establish them. Fraser vy. Jen- 
nison, 42 Mich. 206, 3 NW 882. 

80. Ark.—Jenkins v. Quick, 105 
Ark. 467, 151 SW 1021. : 

Ill.— Peoria, ete., Terminal R. Co. 
v. Hoerr, 120 Ill. A. 65; Chicago Belt 
R. Co. v. Confrey, 111 Ill, A. 473 [aff 
209 Ill. 344, 70 NE 773]. 

Me.—Elwell v. Sullivan, 80 Me. 207, 
13 A 901. 

Minn.—Haug v. Haugan, 51 Minn. 
558, 53 NW 874. 
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General. 


Mo.—Howard y. Vaughan-Monnig 
Shoe Co., 82 Mo. A. 405. 

N. J.—Nemeth v. Slaff, 78 N. J. L. 
6155.75 A_ 901. 

Okl.—Drumm-Flato Commn. Co. v. 
Edmisson, 17 Okl. 344, 87 P 311. 

Pa.—Medis v. Bentley, 216 Pa. 324, 
65 A 758 (commenting on testimony 
not properly in the case). 

Tex.—Sabine, etc., R. Co. v. Brou- 
sard, 75 Tex. 597, 12 SW 1126. 

Wash.—Manhattan Bide;.iCoue Ve 
Seattle, 52 Wash. 226, 100 P 330; 
Shoemaker v. Bryant ‘Lumber, etc., 
Mill Co., 27 Wash. 637, 68 P 380. 

81. Ten Pyck v. Witbeck, 55 Apb. 
Div. 165, 66 NYS 921 [aff 170 «N.Y. 
564 mem, 62 NE 1101 mem]. 

82. Caldwell v. Iowa State Trav- 
eling Men’s Assoc., 156 Iowa 327, 136 
NW 678. 

Smith v. Ross, 31 App. (D. C.) 


Irvin v. Kutruff, 152 Pa. 609, 
25 A 796. 

85. O'Callaghan v. Bode, 84 Cal. 
489, 24 P 269. And see Pennsylvania 
Co. v.. Barton, 130 Tll. A. 578. 

86. Chicago City R. Co. v.. Ander- 
son, 193) D1S"9) 361 NE 999 aft 93 Til: 
A. AT9): 

87. Weight and sufficiency of evi- 
dence see infra § 745 et seq. 

88. U. S.—Lilly v. Hamilton Bank, 
178 Fed. 53, 102 CCA 1, 29 LRANS 
558; Gorham Mfg. Co. v. Emery-Bird- 
Thayer Dry-Goods Co., 104 Fed. 243, 
43 CCA 511 [aff 92 Fed. 774]. 

Ala.—Alabama Cons. Coal, ete., Co. 
V.. soeald,. Die Alass 263, 5155 Si 183 
Stowers Furniture Co. v. Brake, 158 
Ala. 639, 48 S 89; Harper v. T. N. 
Hayes Co., 149 Ala. 174, 438 S 360; 
Watson vy. Simmons, 91 Ala. 567, 8 S 
Se eee v. Tobias, 89 Ala. 214, 7 


Ss - 
Ark.—Heaslet v. Spratlin, 54 Ark. 
185, 15 SW 461. 
Cal.—Wood v. Moulton, 146 Cal. 
Bennett v. Green, 74 


Sau ss Ome oas 
Cal. 425, 16 P 231; Scott v. Sierra 
Lumber Coun67 Cavritioihbatel. 

Colo. —Denver, eke tee C Osman. 
Mitchell, 42 Colo. 438, 94 P 289; San 
Miguel Cons. Gold Min. Co. v. Bon- 
ner, 33 Colo. 207, 79 P 1025; Northern 
Colorado Irr. Co. v. Richards, 22 Colo. 
450, 45 P 423; Strassheim y. Cole, 14 
Colo. A. 164, 59 P 479. 

Conn.—Leonard y. Charter Oak L. 
Ins... Cor 65) Connw529.035 s Aso ld 

Fla.—Tyler v. Toph, 51 Fila. 597, 
40 S 624; Howell v. Commercial Bank, 
51 Fla. 460, 40 S 76; Upchurch v. 
Mizell, 50 Fla. 456, 40 S 29; Ocala 
Fdy., etc., Works v. Lester, 49 Fla. 
347, 38 S 56; McSwain v. Howell, 29 
Fla. 248, 10 S 588. 

Ga.—Wilkes v. Groover, 138 Ga. 
407, 75 SE 353; Hawkins v. Studdard, 
1382 Ga. 265, 63 SE 852, 131 AmSR 
190; Arline v. Miller, 22 Ga. 330. 

Ida.—Darby v. Heagerty, 2 Ida. 
(@Haish.)) 282; 1/3 "P85: 

Tll.—Chicago City7iRs,,Co.- ve. Car= 
roll, 206 Ill. 318, 68. NE 1087 [aff 102 
Ti, As 3202s Montgomery we black, 
124 Ill. 57, 15 NE 48; Brodie v. Lewis- 
ton, 164 Til. A. 335; Fuller v. Kelso, 
MGESa eT Ago Gs Miller v. Potter, 59 
LIAL eos 

Ind.—Reddick v. Young, 177 Ind. 
632, 98 NE 813; Pittsburgh, ete, R. 
Co. v. Knox, 177 Ind. 344, 98 NE 295; 
Continental Casualty Co. v. Lloyd, 165 
Ind. 52, 73 NE 824; Howlett v. Scott, 
100 Ind. 485; Adams v. Bullock, 26 
Ind, A. 477, 59 NE 1081. 
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the verdict in plaintiff’s favor;** that he was tem- 
porarily absent during the trial;*° or that he slept 
for a while during the introduction of evidence.*® 

(19) Evidence and Witnesses*’—(a) In 
The general rule is that all objections as 
to the admission or exclusion of evidence, its com- 
petency, relevancy, or sufficiency, and as to the com- 
-petency of witnesses and their examination, must 
be made in the trial court, and cannot be raised 
for the first time on appeal.®® 


Iowa.—Cedar Rapids Nat. Bank v. 
Carlson, 156 Iowa 343, 136 NW 659; 
Lundvick v. Westchester F. Ins. Co., 
128 Iowa 376, 104 NW 429; Hough vy. 
Gearen, 110 Iowa 240, 81 NW 463; 
Sawin v. Union Bldg., etc., Assoc., 95 
Iowa 477, 64 NW 401; Guest v. By- 
ington, 14 Iowa 30. 

Kan.—Brumbaugh v. Schmidt, 9 
Kan. 117; Metzger v. Burnett, 5 Kan. 
A. 374, 48 P 599. 

Ky. —_Owensboro City, GR. Co, 
Tucker, 148 Ky. 844, 47 SW ‘916; 
Chesapeake, etc., R. Co. v. Satterfield, 
100 SW 844, 30 KyL 1168; Moore v. 
Kersey, 90 SW 10738, 28 KyL 1030; 
Luker v. Com., 5s:SW 354, 9 KyL 385; 
Cahill v. Bigger, 8 B. Mon. 211. 

La.—Heiss v. Corcoran, 15 La. Ann. 
694; Wilcox v. His Creditors, 11 Rob. 
346 


Me.—McLaughlin v. Joy, 100 Me. 
517, 62 A 348; Witherell v. Maine Ins. 
Co., 49 Me. 200; Gardner v. Gooch, 
48 Me. 487. 

Md.—Dudderar v. Dudderar, 116 
Md. 605, 82 A 453; Long v. Long, 9 
Meee Luckett v. White, 10 Gill & 
eer Hall v. Lowell, 10 Cush: 

Mich.—Brown vy. Spiegel, 167 Mich. 
645, 133 NW 618; Barbier v. Young, 
115 Mich. 100, 72 NW 1096; Phippen 
Begone elas 50 Mich. 537, 15 NW 
895. 
Minn.—Redmond v. St. Paul, etce., 
R. Co., 89 Minn. 248, 40 NW 64; Os- 
borne v. Williams, 37 Minn. 507, 35 
NW 371. 

Miss.—McComb v. Turner, 22 Miss. 
119; Chew v. Read, 19 Miss. 182. 

Mo.—Briscoe y. Metropolitan St. R. 
Co., 222 Mo. 104, 120 SW 1162; Holton 
v. Cochran, 208 Mo. 314, 106 SW 1035; 
Carp v. Queen Ins. Co., 203 Mo. 295, 
101 SW 78; Kansas City v. Scarritt, 
169 Mo. 471, 69 SW 283; State v. Lett, 
85 Mo. 52; Montague Compressed Air 
re: v. Fulton, 166 Mo. A. 11, 148 SW 

Mont.—Forquer vy. North, 42 Mont. 
272, 112 P 439; Thorntorn-Thomas 
Mercantile Co. v. Bretherton, 32 Mont. 
80, 80 P 10; Merchant’s Nat. Bank v. 
Greenhood, 16 Mont. 395, 41 P 250, 
Bad er Peony v. Servoss, 11 Mont. 86, 27 

Nebr.—Olmstead v. Red Cloud, 86 
Nebr. 528, 125 NW 1101; Fuller v. 
Cunningham, 48 Nebr. 857, 67 NW 
879; Wohlenberg v. Melchert, 35 
Nebr. pete 53 NW 982. 

N. H.—Curtice v. Dixon, 74 N. H. 
386, 68 A 587; PES v. Cheshire R. 


Co., 43 N. HL 

N. J.—Kargman v. Carlo, 85 N. J. 
L. 632, 90 A 292: Chess. -v. ‘Vockroth, 
75 N. J. L. 665, 70 A 73; Coxe v. 
HMield, 13 0N. oi. 245. 

N. M.—Atchison, ete, R. Co. v. 


16 N. M. 120, ys P 805; 


Rodgers, 
McKenzie v. King, 14 N. aw lin ORY We? 


703. 

N. Y.—Matter of Yates, 99 N. Y. 
94, 1 NE 248; Carr v. Prudential Ins. 
Co., 115 App. Div. 755, 101 NYS 158; 
Lennox v. Interurban St. R. Coy 104 
App. Div. 110, 983 NYS 230; Hall v. 
Beston, 26 App. Div. 105, 49 NYS 811 
[aff 165 N. Y. 632 mem, 59 NE 1123 
mem]; Hawley v. Gloversville, 4 App. 
Div. 348, 38 NYS 647; Dalton v. New 
York Taxicab Co., 114 NYS 858; Kauf- 
man v. Abrams, 90 NYS 1068; Huck 
v. Bischoff, 84 NYS 1738. 

N. C.—Scott v. Green, 89 N. C. 278. 

Oh.—Baird v. Clark, 12 Oh. St. 87; 
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[$ 729] (b) Burden of Proof. 


complain on appeal that the trial court erred in 
placing upon him the burden of proof, where he ac- 
cepted or assumed the burden without objection.®® 
(c) Admission of Evidence®°—aa. In 


[§ 730] 


Hilers vy. National L. Ins. Co., 2 Cine 
LBul 333. 

Or.—Aldrich v. Columbia Southern 
R. Co., 39 Or. 263, 64 P 455. 

R. L.—Silva v. Silva, 27 R. I. 562, 
65 A 272. 

S. C.—Wallace v. Dowling, 86 S. C. 
307, 68 SE 571, 188 AmSR 1054; 
Bagins&iy, A0tna Ei inssCo, 25S. C. 
216, 51 SE 683; Hyland vy. Southern 
Bell Tel., etce., Co., 70 S. 315, 49 
SE 879; Connor vy. Johnson, 59 S. C. 
115, 37 SE 240; Bowen v. Atlantic, 
ete., R:-Co.,/17 SS: CL 574;" Powers: v. 
McHachern, 7 S. C. 290. 

S. D.—Redwater Land, etc., Co. v. 
Reed, 26 S. D. 466, 128 NW 702. 

Tenn. —Gunn y. Mason, 2 Sneed 
637; Betts v. Demumbrune, Cooke 39. 

Tex.—Mullins v. Thompson, 51 Tex. 
7; Rudolph v. Tinsley, (Civ. A.) 143 
SW 209; Autrey v. Linn, (Civ. A.) 
138 SW 197; Lefkovitz v. Sherwood, 
(Civ. A.) 1836 SW 850; Western Union 
mel, Cos Vv. Buchanan, (Civ. /A;) £29 
SW 850; Shivel v. Greer, (Civ. A.) 
123 SW _ 207;-Missouri, ete., R. Co. v. 
Pettit, 54 Tex. Civ. A. 358, 117 SW 
894; Moore v. Kirby, 52 Tex. Civ. A, 
200, 115 SW 6382; South Texas Tel. 
Co. v. Tabb, 52 Tex. Civ. A. 213, 114 
Sw 448; Jones v. Neal, 44 Tex. Civ. 
A. 412, 98 SW 417; Houston, etc., R. 
Co. v. Bath, 40 Tex. Civ. A. 270, 90 
SW 55; Myers v. Menifer, 30 Tex. 
Civ. A. 28, 68 SW 540; Gill v. Bickel, 
10 Tex. Civ. A. 67, 30 SW 919. 

Utah. —Spielberg v. Kuhn, 39 Utah 
276, 116 P 1027. 

Vt.—Holbrook v. Quinlan, 84 Vt. 
411, 80 A 339; Fowlie v. McDonald, 
82 Vt. 230, 72 A 989; Royce v. Car- 
penter, 80 Vt. 37, 66 A 888. 

Va.—McCrorey v. Thomas, 109 Va. 
373, 68 SE 1011, 17 AnnCas 373; Smith 
v. Burton, 94 Va. 158, 26 SE 412. 

Wash.—Anderson vy. Hilker, 38 
Wash. 632, 80 P 848; Sears v. Seattle 
Gons: St. R! Co; 6 Wash 227, 33 P 
389, 1081. 

Wis.—Mowry v. Mosher, 16 Wis. 
46; Demier v. Durand, 15 Wis. 580. 

Wyo.—Carney Coal Co. v. Benedict, 
21 Wyo. 163, 129 P 1024. 

Can.—Schwersenski vy. Vineberg, 19 
Can. S.C. 243. 

And see cases more specifically 
cited in following sections. 

[a] Taking of testimony in equity 
suit.—An objection in an equity suit 
that the testimony of certain wit- 
nesses for appellees was taken with- 
out notice to counsel for appellant, 
and that it was taken as surrebuttal 
testimony when in effect it was a 
continuation of appellees’ direct evi- 
dence made for the first time on ap- 
peal, is too late, especially where the 
record shows that due notice was 
given to counsel for the appellant, 
who, in a letter to the examiner, 
stated that he could not be present 
but asked that his right to cross-ex- 
amine be reserved. James B. Lam- 
bie Co. v. Bigelow, 34 App. (D. C.) 49. 

[b] Judicial notice.—Where the 
trial court is not called upon to take 
judicial notice that the date of the 
note sued on fell on Sunday, and 
hence does not notice that fact, the 
appellate court will not consider it 
in reviewing the trial court’s ruling 
admitting the note. Line v. Line, 119 
Mad. 403, 86 A 1032, AnnCas1914D 192. 

{c] A statutory provision abolish- 
ing bills of exceptions does not abro- 
gate the rule that rulings .on evidence 
to which no timely objection has been 
made below will not be reviewed. 
Kargman v. Carlo, 85 N. J. L. 632, 90 
A. 292. 

89. D. C.—U. S. v. Webb, 8 App. 59. 

Ky.—Kelly v. Adams Express Co., 
134 Ky. 208, 119 SW 747; Bass v. 
Brown, 66 SW 720, 23 KyL 2139. 
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the rule is 


Mo.—Fitzpatrick v. Weber, 168 Mo. 
562, 68 SW_ 9138. 

N. Y.—O’Farrell v. Metropolitan L. 
Ins. Co., 22 App. Div. 495, 48 NYS 199. 

S. D.—Parrish v. Mahany, 12 S. D. 
278, 81 NW 295, 76 AmSR 604 [aff 
reh 10 §. D. 246, 73 NW 97, 66 AmSR 
EO. 

Adherence on appeal to theory pur- 
sued below as to burden of proof see 
supra § 630. 

90. Answer of witness not respon- 
sive or otherwise incompetent see in- 
fra § 741. 

Bead’ to variance see supra § 

Obviating necesity for Pht il by 
stipulation see supra § 6 

91. U. S.—Hoyt v. Hanbury, 128 
Ue SS 4eoe Set "i716, oa) du. 'é6d. 665; 
Stoddard v. Chambers, 2 How. 284, 11 
L. ed. 269; Renner vy. Columbia Bank, 
9 Wheat. 581, 6 L. ed. 166; Boland v. 
Great Northern R. Co., 202 Fed. 485, 
120 CCA 624; Southern R. Co. v. 
Rogers, 196 Fed. 286, 116 CCA 106; 
In re Brown, 189 Fed. 432; Welling- 
ton v. Pelletier, 173 Fed. 908, 97 CCA 
458, 26 LRANS 719; Chicago, etce., R. 
Co. v. Voelker, 129 Fed. 522, 65 CCA 
226, 70 LRA 264; Jefferson Hotel Co. 
v. Warren, 128 Fed. 565, 68 CCA 193; 
Pennsylvania R. Co. v. Palmer, 127 
Fed. 956, 62 CCA 588; Riverside Coun- 
ty v. Thompson, 122 Fed. 860, 59 CCA 
70 Lapp dism 196° U.—S.9637, 25° SCt 
195, 59. CCA. 7093 
Transfer R. Co. v. Stone, 118 Fed. 19, 
55 CCA 187; Barnard v. Randle, 110 
Fed. 906, 49 CCA 177; Mutual L. Ins. 
Co. v. Leubrie, 71 Fed. 843, 18 CCA 


332; Maddox v. Thorn, 60 Fed. 217, 
8 CCA 574. 
Ala.—Birmingham R., ete., Co. v. 


Roach, 66 S 82; Abingdon Mills v. 
Grogan, 175 Ala. 247, 57 S 42; West- 
ern Union Tel. Co. v. Rowell, 166 
Ala. 651, 51 S 880; Stowers Furni- 
ture Co. v. Brake, 158 Ala. 639, 48 S 
89; Russell v. Holman, 156 Ala. 432, 
47 S 205; Sloss-Sheffield Steel, etce., 
Co. v. Sharp, 156 Ala. 284, 47 S 279; 
Powers v. Hatter, 152 Ala. 636, 44 S 
859; Harper v. T. N. Hayes Co., 149 
Ala. 174, 43 S 360; Nashville, ete., R. 
Co. v. Smith, 132 Ala. 434, 31 S 481; 
Bomar v. Rosser, 131 Ala. 215, 31 S 
430; Southern R. Co. v. Wildman, 119 
Ala. 565, 24 S 764; Dean v. Wither- 
ington, 116 Ala. 573, 22 S 869; Rice v. 
Tobias, 89 Ala. 214, 7 S 765; Binford 


'v. Dement, 72 Ala. 491; Masterson v. 


Pullen, 62 Ala. 145; Louisville, etce., 
R. Co. v. Butler, 1 Ala. A. 279,55 S 262. 

Ark.—Fee-Crayton Hardwood Lum- 
ber Co. v. Hogan, 102 Ark. 103, 143 
SW _ 585; Fourche River Lumber Co. 
v. Bryant Lumber Co., 97 Ark. 628, 
135 SW 796; Southwestern Tel., etc., 
Co. v. Abeles, 94 Ark. 254, 126 SW 
724, 140 AmSR 115; St. Louis, ete., R. 
Co. v. Raines, 90 Ark. 482, 119 SW 
266; St. Louis, ete, RK. Co: wv. Hiinn, 
88 Ark. 484, 115 SW 142; Neff v. Eld- 
er, 84 Ark. 277, 105 SW 260; Little 
Rock R., etc., Co. v. Goerner, 80 Ark. 
158, 95 SW 1007, 7 LRANS 97, 10 Ann 
Cas 273; Mallory v. Brademyer, 76 
Ark. 538, 89 SW 551; Fayetteville, 
etc., R. Co. v. Combs, 51 Ark. 324, 11 
SW 418; Frauenthal v. Bridgeman, 50 
Ark. 348, 7 SW 388; Scott v. Jester, 13 
Ark. 437; James v. Biscoe, 10 Ark. 184. 

Cal.—Simoneau v. Pacific Electric 
R. Co., 166 Cal>-264, 136 P 544, 49 
LRANS 737; Keyes v. Geary St., etc., 
Re Cosmia2 Cale 230 osu Piss ine 
Arnold, 147 Cal. 583, 82 P 252; Story 
v. Nidiffer, 146 Cal. 549, 80 P 692; 
Barrell v. Lake View Land Co., 122 
Cal. 129; 54 P 594; Baxter v. Hart, 
104 Cal. 344, 37 P 941; O’Connell v. 
Main, ete., St. Hotel Co., 90 Cal. 515, 
27 P 373; Hughes v. Wheeler, 76 Cal. 
230, 18 P 386; Hutchings v. Castle, 48 
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applicable 
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whatever may be the 


Cal. 152; Yeger v. Southern Califor- 
nia R. Co., 5 Cal. Unrep. Cas. 870, 51 
P 190; Hastaran vy. Marchand, 23 Cal. 
A. 126, 137 P 297; Johnston’ v.” Por= 
ter, 21 Cal. A. 97, 181) P69; Crackel 
vy. Crackel, 17 Cal. A. 600, 121 P 295; 
Yuba Cons. Goldfields v. Hilton, 16 
Cal. A. 228, 116 P 712, 715; Cargnani 
v. Cargnani, 16 Cal. A. 96, 116 P 306: 
Carpenter v. Ashley, 15 Cal. A. 461, 
115 P 268; Starkweather v. Dawson, 
14 (Cal. Ax 666, 112P 73869 Aston= iv. 
Aston, 14° Cal, A. 323, 111 P1035; In 


re Balfour, 14 Cal. A! 261, 111 Pié15 7 


Lacy Mfg. Co. v. Los Angeles Gas, 
ete: ‘Co. 212 6Cal. As tsi 106 sr e4tor 
Hubbard. v. Lee, 6 Cal. A. 602, 92 P 
744; Mushet v. Fox, 6 Cal. A. 77, 91 
P 534; Womble v. Wilbur, 3 Cal. A. 
535, 86 P 916; Musselman v. Mussel- 
man; 3 Cal.) Ai 130) 84 Po 277. 

Colo.—Sandberg v. Borstadt, 48 
Colo. 96, 109 P 419; Hoover-Benning- 
hoff v. Palisade, 48 Colo. 64, 108 P 
983; Jakway v. Rivers, 48 Colo. 49, 
108 P 999; Temple v. Teller Lumber 
Co., 46 Colo. 497, 106 P 8; Mayhew 
v. Smith, 42 Colo. 534, 95 P 549; Den- 
ver, etc., R: Co. v. Mitchell, 42 ‘Colo. 
43, 94 P 289; San Miguel Cons. Gold 
Min. Co. v.. Bonner) 33¢Colo= 2075 1719 
P 1025; Schlageter v. Gude, 30 Colo. 
310, 70 P 428; Teller v. Ferguson, 24 
Colo. 432, 51 P 429; Employers’ Lia- 
bility Assur. Co. v. Morris, 14 Colo. 
A 35460 PR) 24% 

Conn.—Dennison v. Waterville Cut- 
lery Co.,; “80 ‘Conn= 596; AS 102 
Sturdevant’s App., 71 Conn. 392, 42 aN 
70; Leonard v. Charter Oak L. Ins. 
Co., 65 Conn. 529, 33 A 511; Bennett 
v. Gibbons, 55 Conn. 450, 12 A 99; 
Bridgewater v. Roxbury, 54 Conn. 
213, 6 A 415; Nichols v. Hayes, 13 
Conn. 155. Compare Stein v. Cole- 
man, 73 Conn. 524, 48 A 206. 

eee —Creswell v. Pere ee etc., 

aD 18 Del. 210, 48 A 629. 

C.—Andrews v. Haller Wall- 
peace Co., 32 App. 392, 16 AnnCas 
192; District of Columbia v. Duryee, 
29 ‘App. 327, 10 AnnCas 675. 

Fla.—Wilson v. Jernigan, 57 Fla. 
277, 49 S 44; Thomas Bros. Co. v. 
Price, 56 Fla. 854, 48 S 262; Spencer 
v. Dell, 55 Fla. 790, 46 S 729; Sea- 
board Air Line R. Co. y. Hardy, 55 
Fla. 555, 46 S 590; Gainesville, etce., 
R. Co. v. Peck, 55 Fla. 402, 46 S 1019; 
Cross v. Aby, 55 Fla. 311, 45 S 820; 
Patrick v. Kirkland, 53 Fla. 768, 43 
S 969, 125 AmSR 1096, 12° AnnCas 
540; Boone v. Bevis, 53 Fla. 642, 43 
Ss 770; Reid v. Southern Dev. Co., 52 
Fla. 595, 42 S 206; Seaboard Air Line 
Re COm Ve Scarborough, 52 Fla. 425, 42 
S 706; Rice v. Cummings, 51 Fla. 535, 
40 S 889; Howell v. Commercial 
Bank, 51 Fla. 460, 40 S 76; Thomas 
v. Williamson, 51 Fla. 332, 40 S 831; 
Upchurch v. Mizell, 50 Fla. 456, 40 S 
29; Ocala Fdy., ete., Works v. Les- 
ter, 49 Fla. 347, 38 S 56; Marsh v. 
Bennett, 49 Fla. 186, 38 S 237; Hood- 
less v. Jernigan, 46 Pla. 213;' 35S 
6562 _BloridalmCent.,. ete kv COmny. 
Foxworth,441 Fla. 21, 25S" 338)" 79 
AmSR 149; McSwain v. Howell, 29 
Fla. 248, 10 S 588; Jacksonville, ete., 
R. Co. v. Peninsular Land, ete., Co., 
21 Bla, 1,157, 9°S' 66l, 1 RAY 33. 6b. 

Ga.—Holloway v. Hoard, 140 Ga. 
380, 78 SE 928; South M. E. Church 
v. Dudley Sash, etc., Co., 137 Ga. 68, 
72 SE 480; Mosley v. Fears, 135 Ga. 
71, 68 SE 804; Toomey v. Read, 133 
Ga. 855, 67 SE 100; Hawkins v. Stud- 
dard, 132 Ga. 265, 63 SH 852, 131 Am 
SR 190; Southern R. Co. v. Harde- 
man, 130 Ga. 222, 60 SE 539; Howard 
Supply Co. v. Bunn, 127 Ga. 663, 56 
SE 757; Bowden v. Bowden, 125 Ga. 
107, 53 SE 606; Wilson v. Huguenin, 
117 Ga. 546, 43 SE 857; Grace v. Mc- 
Kinney, 112 Ga. 425, 37 SE 737; Dan- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 730] 


APPEAL AND ERROR 


[3C.J.] 309 


unless, of course, the objection to the admission | of such evidence is one which could not under any 


iel v. Hannah, 106 Ga. 91, 31 SE 734; 
Atlanta Cons. St. R. Co. v. Bigham, 
105 Ga. 498, 30 SE 934; Rushing v. 
Willingham, 105 Ga. 166, 31 SE 154; 
Thompson vy. Waterman, 100 Ga. 586, 
28 SE 286; Walton v. Twiggs, 91 Ga. 
90, 16 SE 313; Walker v. Hughes, 90 
Ga. 52; 15 SH) 912: Phillips v. De- 
wald, 79 Ga. 732, 7 SE 151, 11 AmSR 
BS Set WIN ber 1c. eles mets COs Ve 
Maples, 10 Ga. A. 573, 738 SE 957; 
Niagara F. Ins. Co. v. Williams, 1 Ga. 
A. 603, 57 SE 1018. 

Hawaii—Wong Hoon Kan y. Lui 
Yan, 16 Hawaii 734. 

Tda. —Ryan v. Rogers, 14 Ida. ‘309, 
94 P 427. 

Ill.—Gamble-Robinson Commission 
Co. y.. Union Pae, R. Co., 262 Til. 400, 
104 NE 666 [aff 180 Ill. A. 256]; 
Turner v. Lee, 254 Ill. 141, 98 NE 246; 
Plaff v. Pacific Express Co., 251 Ill. 
243, 95 NE 1089 [aff 159 Ill. A. 493]; 
Dacy v. Goll, 242 Ill. 606, 90 NE 179; 
Tebow v. Wiggins Ferry Co., 241 Ill. 
582, 89 NE 658; Reavely v. Harris, 
239 Ill. 526, 88 NE 238; Jones v. Su- 
preme Lodge K. H., 236 Ill. 113, 86 
NE 191, 127 AmSR 277; Graham v. 
Mattoon City R. Co., 234 Ill. 483, 84 
NE 1070, 14 AnnCas 853 [aff 138 Il. 
A. 70]; Knight v. Collings, 227 Ill. 
348, 81 NE 346 [aff 127 Ill. A. 333]; 
Fabian v. Traeger, 215 Ill. 220, 74 
NE 132 [aff 1170 AL 17613; Sexton 
v. Union Stock Yard, etc., Co., 200 
Tll. 244, 65 NE 638; Chicago, etc. R. 
Co. v. Randolph, 199 Ill. 126, 65 NE 
TAO ateOle dilaeA. fae Chicazo uv. 
English, 198 Ill. 211, 64 NE 976 [aff 
97 Ill. A. 594]; Wallen v. Moore, 187 
Tll. 388, 58 NE 1095 [aff 88 Ill. A. 
287]; Lauer v. Weber, 177 Ill. 115, 52 
NE 489; Board of Trade Tel. Co. v. 
Blume, 176 Ill. 247, 52 NE 258; Shep- 
ard v. Mills, 173 Ill. 223, 50 NE 709 
{aff 70 Ill. A. 72]; Consolidated Coal 
Co. v. Peers, 150 Ill. 344, 37 NE 937; 
Stark v. Brown, 101 Ill. 395; Wick- 
enkamp v. Wickenkamp, 77 Ill. 92; 
Conway v. Case, 22 Ill. 127; George 
J. Cooke Co. v. Pisano, 174 Ill. A. 609; 
Carlin vy. Clark, 172 Ill. A. 239; Wil- 
ton v. Musgrave, 169 Ill. A. 243; 
Stout v. Taylor, 168 Ill. A. 410; Book 
v. Aschenbrenner, 165 Ml. A. 23; 
Brodie v. City of Lewistown, 164 Tl. 
A. 335; Fuller v. Kelso, 163 HEA. 
576; Howard v. Anderson, 162 Ill. A. 
256; Davis v. Gwinn, 162 Til. A. 72; 
Collinsi*v. Tlinois, Cent. R- 'Co.,, 161 
Tll. A. 95; Merrill v. Michigan Cent. 
ERUCone Doel Anes) Lijan war LUinois. 
Steel Co., 158 Ill. A. 30 [aff 250 Ill. 
554, 95 NE 627]; Pecararo v. Hal- 
berg, 152 Tll. A. 443 [aff 246 Ill. 95, 
92 NE 600]; Rainey v. American Ex- 
press Co., 151 Ill. A. 326; Cushing v. 
Poli, 151 Ill: A. 1; Strong v. Haster- 
lik, 146 Ill. A. 346; Chicago v. Thom- 
as, 141 Ill. A. 122; Huff v. Cleveland, 
ete., R. Co., 138 Ill. A. 89; Vandalia 
RCo, Vv.) Binds; ‘130 fll. A. 9% Dowie 
v. Sutton, 126 Til. A. 47 [aff 227 Ill. 
183, 81 NE 395]; Chicago Union Tract. 
Col ve, May, 125 STIS AS 144) [iatt 220 
Til. 530, 77 NE 933]; Lane v. Spring- 
field, 120 Ill. A. 5; Chicago City R. 
Co. v. Lowitz, 119 Ill. A. 360 [aff 218 
Till. 24, 75 NE 755]; Summerville v. 
Penne bDrilline Co. pil 9. ills eA abe 
Lodge v. Hampton, 116 Ill. A. 414; 
American Ins. Co. v. Walston, 111 Ill. 
A. 133; Venice v. Griffin, 109 Ill. A. 
410; Pennsylvania Co. v. Chicago, 107 
Til. A. 87; Kendall v. Hoes, 106 Tll. A. 
405; Pearce vy. Vittum, 104 Ill. A. 
631; Voight v. Anglo-American Pro- 
vision Co., 104 Ill. A. 423 [aff 202 T11. 
462, 66 NE 1054]; Tarrant v. Burch, 
102 Ill. A. 393; Mueller v. Holm, 101 
Tll. A. 488; Chicago v. English, 97 Ill. 
A. 594 [aft 198 Ill. 211, 64 NE 976]; 


Chicago v. Hogan, 80, eA oes 
Blakney ve Mundy. Wie Tite AS 590 
Schroeder v. Clarke, 77 Ill. A. 564: 
Shedd v. Dalzell, 30 Ill. A. 356; 
Smith v. Forth, 24 Ill, A. 198. 
Ind.—Reddick v. Young, 177 Ind. 


632, 98 NE 813; Pittsburgh, etc., R. 
Co. v. Knox, 177 Ind. 344, 98 NE 295; 


New Castle v. Grubbs, 171 Ind. 482, 
86 NE 757; Continental Casualty Co. 
v. Lloyd, 165 Ind. 52, 73 NE 824; Bur- 
nett v. Milnes, 148 Ind. 230, 46 NE 
464; Stout v. Rayl, 146 Ind. 379, 45 
NE 515; Stanley v. Holliday, 130 Ind. 
464, 30 NE 634;-Lockwood vy. Rose, 
125 Ind. 588, 25 NE 710; Darnall v. 
Hazlett, 11 Ind. 494; Wiggins v. 
Keiser, 6 Ind. 252; McCray v. Whit- 
ney, (A.) 104 NH 979; Weaver vy. 
Brown; 5i) Ind, A.) 379, 99) NH. 8253 
Cleveland, ete., R. Co. v. Colson, 51 
Ind. A, 225, 99 NE 433; Metropolitan 
L. Ins. Co. vy. Lyons, 50-Ind. A. 534, 
98 NE 824; Merchants’ Mut. Tel. Co. 
v. Hirschman, 43 Ind. A. 283, 87 NE 
238; Feat herstone Hdy,., .ete., Co. v. 
Criswell, 36 Ind. A. 681, 75 NE 30; 
Pape v. Ferguson, 28 Ind. A. 298, 62 
NE 712; Treschman y. Treschman, 28 
Ind. A. 206, 61 NE 961; Adams v. 
Bullock, 26 Ind. A. 477, 59 NE 1081; 
Phenix Ins. Co. v. Jacobs, 23 Ind. A. 
509, 559 NE 778s Beirces v.. Jones,, 22 
tnd, A. 163, 53 NE 4315, Bozarth v2 
McGillicuddy, 19 Ind. A. 26, 47 NE 
397, 48 NE 1042; Springfield State 
Nat. Bank v. Bennett, 8 Ind. A. 679, 
386 NE 551. 

Iowa.—Spencer y. Updike Grain 
Co., 158 Iowa 31, 138 NW 820; Fisher 
v. Bolton, 148 Iowa 651, 127 NW 979; 
Neindorf v. Van de Voorde, 143 Iowa 
3818, 120 NW 84; Dashner v. Dashner, 
142 Iowa 348, 120 NW 975; Johnston 
v. Cedar Rapids, ete., R. Co., 141 lowa 
114, 119 NW 286; Crowell v. Min- 
neapolis Northwestern Nat. L. Ins. 
Co., 140 Iowa 258, 118 NW 412; Lamb 
v. Morrow, 140 Iowa 89, 117 NW 1118, 


18 LRANS 226; Clark v. Wabash R.° 


Co., 1382 Iowa 11, 109 NW 309; An- 
drews v. Chicago Western R. Co., 129 
Jlowa 162, 105 NW 404; Lundvick v. 
Westchester F. Ins. Co., 128 lowa 376, 
104 NW 429; Jordan v. Cedar Rapids, 
etce., R. Co., 124 Iowa 177, 99 NW 
693; Bennett v. Marion, 119 Iowa 473, 
93 NW 558; Bird vy. Jacobus, 113 Iowa 
194, 84 NW 1062; Howe v. Richards, 
112 Iowa 220, 83 NW 909; Enix v. 
Towa, Cent. R. Coy, 1d Lowa (748; 83 
NW 805; Sylvester v. Casey, 110 Iowa 
256, 81 NW 455; Hough vy. Gearen, 
110 Iowa 240, 81 NW 4638; Bothwell 
v. Farwell, 74 Iowa 324, 37 NW 392; 
Moody v. Dryden, 72 Iowa 461, 34 
NW 210; Johnson v. Miller, 69 Iowa 
562, 29 NW 743, 58 AmR 231. 
Kan.—Moore v. Zahn, 81 Kan. 904, 
106 P 1011; Cudahy Packing Co. v. 
Hays, 74 Kan. 124, 85 P 811; Grand- 
staff v. Brown, 23 Kan. 176; Atchison, 
etc., R. Co. v. Stanford, 12’ Kan. 354, 
15 AmR 362; Ogden v. Walters, 12 
Kan. 282; State v. Freeman, (A.) 62 
P 717; Burkhalter v. Nuzum, 9 Kan. 
A; 885,61. P. 310; Continental, Ins: 
Couev. Prate,..§ tan. -A.. 424, d522, 671. 
Ky.—Hoskins y. Jackson, 155 Ky. 
638, 160 SW 174; Chesapeake, etc., R. 
Co. v. Meyers, 150 Ky. 841, 151 SW 
19; Owensboro City R. Co. v. Tucker, 
148 Ky. 844, 147 SW 916; Bowman 
Realty Co. v. Moss, 147 Ky. 103, 143 
SW 765; Smalling v. Shaw, 144 Ky. 
458, 139 SW 779 (under express pro- 
vision of Civ. Code Pr. § 333); Alex- 
ander v. Tebeau, 132 Ky. 487, 116 SWw 
356, 18 AnnCas 1092; T. J. Moss Tie 
Co. v. Myers, 116 SW 255; Louisville 
R. Co. v. Gaddie, 105 SW 454, 32 KyL 
316; Chesapeake, etc., R. Co. v. Per- 
kins, 127 Ky. 110, 105 SW 148, 31 Ky 
L 13850; Chesapeake, ete., R. Co. v. 
Satterfield, 100 SW 844, 30 KyL 1168; 
Nelson v. Nelson, 96 SW 794, 29 Kyl 
885; Duff v. Bailey, 96 SW 577, 29 
KyL 919; Moore v. Kersey, 90 SW 
10738, 28 KyL 1030; Berry v. Evans, 
89 SW 12, 28 KyL 22; South Coving- 
ton, etc., . Co. v. Riegler, 82 SW 
382, 26 KyL 666; Mason v. Byars, 68 
SW 444, 24 KyL 344; Louisville, etce., 
R. Co. v. Simpson, 111 Ky. 754, 64 
SW_ 733, 23 Kyl 1044; Morris v. 
Pullen, 62 SW 492, 23 KyL 45; Fraz- 
ier v. Malcolm, 62 SW 13, 29 Kyl 
1876; Kentucky Timber, etc., Corn. 
Daniels, 50 SW 1097, 21 KyL 107; 


Cahill v. Bigger, 8 B. Mon. 211; Tra- 
bue vy. Ingles, 6 B. Mon. 82; Edwards 
v. Morris, 2 A. K. Marsh 65. 

La.—Perry v. Rue, 31 La. Ann. 
Nusbaum y. Marks, 20 La. Ann. 
Heiss v. Corcoran, 15 La. Ann. 
Weems v. Ventress, 14 La. Ann. 
Lavergne vy. Elkins, 17 La. 220; ‘An- 
drews v. Chapman, 10 Rob. 188. 

Me.—McLaughlin v. Joy, 100 Me. 
517, 62. A 348; Cowan v. Bucksport,_ 
98 Me. 305, 56 A 901; Hewett v. Buck, 
17 Me. 147, 35 AmD 243. 

Md. ——Money weight Scale Co. v. Mc- 
Cormick, 109 .iMid¥ 170; 2 gAs bene 
Knickerbocker Ice Co. v. Gardiner 
Dairy Co., 107 Md. 556, 69 A 405, 16 
LRANS 746; Lowe v. Whitridge, 105 
Md. 183, 65 ws 926; Ebert v. Gitt, 95 
Md. 186, 52 A 900; Sentman v. Gam- 
ble, 69 ‘Ma. 298, 113 AS 58, 14 A 673; 
Atwell v. Grant, 11 Md. 101. 

Mass.—Everson v. Casualty Co. of 
America, 208 Mass. 214, 94 NE 459; 
Jaquith v. Morrill, 204 Mass. 181, 90 
NE 556; Doon v. Felton, 203 Mass. 
267, 89. NE 539: Putnam v. Harris, 
193 Mass. 58, 78 NE 747; Allwright 
v. Skillings, 188 Mass. 538, 74 NE 
944; Selleck v. Garland, 184 Mass, 
596, 69 NE 345; McCann v. Metropoli- 
tan L. Ins. Co., 177 Mass. 280, 58 NB 
1026; Cooke v. Plaisted, 176 Mass. 
374, 57 NE 687; Packer v. Thomson- 
Houston Blectric Co., 175 Mass. 496, 
56 NE 704; Peterson v. Farnum, 121 
Mass. 476. 

Mich.—Kahn y. Minthorn, 178 Mich. 
312, 144 NW 859; Nelson v. Stewart, 
174 Mich. 127, 140 NW 544; Marshall 
v. Wabash R. Co., 171 Mich. 180, 137 
NW 89; Brown v. Spiegel, 167 Mich, 
645, 1383 NW 618; Opsomere v. Opso- 
mere, 167 Mich. 636, 133 NW. 518; 
Baker v. Detroit, 166 Mich. 597, 132 
NW 462; Drake Coal Co. v. Croze, 165 
Mich. 120, 130 NW 355; Ruterbusch 
v. Supreme Ct. I. O. F., 162 Mich. 
213, 127 NW 288; Walsh v. Gibson, 
159 Mich. 312, 123 NW 1115; Lockard 
v. Van Alstyne, 155 Mich. 507, 120 NW 
1; Jordan v. Le Messurier, 155 Mich. 
188, 118 NW 952; In re More, 153 
Mich. 695, 117 NW 329; Alderton v. 
Williams, 139 Mich. 296, 102 NW 7538; 
Hoffman v. H. M. Loud, ete., Lumber 
Co., 188 Mich. 5, 100 NW 1010, 104 
NW 424; Miller v. Shumway, 135 
Mich. 654, 98 NW 385; McKnight v. 
Detroit, etc., R. Co., 135 Mich.’ 307, 
97 NW 772; McCormick vy. Olbinski, 
132 Mich. 30, 92 NW 499; Trotter v. 
Tousey, 131 Mich: 624, 92 NW 544; 
Hart. v. New Haven, 130 Mich. 181, 
SOT INIWe Oe Clelandiy,, "Cla ring et23: 
Mich. 179, 81 NW 1086; Morse v. 
Blanchard, 117 Mich. 37, 75 NW 93; 
Barbier v. Young, 115 Mich. 100, 72 
NW 1096; Wright v. Weimeister, 87 
Mich. 594, 49 NW _ 870; Kuhn vy. 
Freund, 87 Mich. 545, 49 NW 867; 
Stevenson v. Woltman, 81 Mich. 200, 
45 NW 825; Whitworth v. Pelton. 81 
Mich. 98, 45 NW 500; Hill v. Robin- 
son, 23 Mich. 24; Michigan Ins. Co. 
v. Kibbee, 6 Mich. 410; Durfee v. Mc- 
Clurg, 6 Mich. 223. 

Minn.—Bork v. Keller Mfg. Co., 126 
Minn. 203, 148 NW 113; Paine v. 
Crane, 112 Minn. 439, 128 NW 574; 
Egbert v. Minneapolis, etc, R. Co., 
106 Minn. 23, 117 NW 998; Goss ‘v. 
Goss, 102 Minn. 346, 113 NW 690; 
Graves v. Bonness, 97 Minn. 278, 
107 NW 163; Minneapolis Threshing 
Mach. Co. v. Burton, 94 Minn. 467, 
103- NW 335; Attix v. Minnesota 
Sandstone Co., 85 Minn. 142, 88 NW 
436; Almich v. Downey, 45 Minn. 460, 
48 NW 197; Tierney v. Minneapolis, 
ete., R. Co., 38 Minn. 311, 23 NW 229, 
538 AmR 35; Barnett v. St. Anthony 
Falls Water-Power Co., 33 Minn. 265, 
22 NW 535; Torinus v. Buckham, 29 
Minn. 128, 12 NW 348; Dixon v. Mer- 
ritt, 6 Minn. 160; Dufolt v. Gorman, 
1 Minn. 301, 66 AmD 543. 

Miss.—Fox v. Baggett, 101 Miss. 
519, 58 S 481; Kaufman vy. Foster, 89 
Miss. 388, 42 S 667; Mississippi Cent. 
R.7 Cor vi) Hardy, S88 Missi 782; 4178 
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circumstances have been obviated if it had in | fact been made 


505; Cazeneuve v. Martinez, 28 S 788; 
Pearson y. Kendrick, 75 Miss. 416, 23 
S 290; Monk v. Horne, 88 Miss. 100, 
75 AmD 94; Alexander vy. Eastland, 
37 Miss. 554; Henderson v. Cargill, 
31 Miss. 367; Coulter v. Robertson, 
22 Miss. 18. 

Mo.—Linderman vy, Carmin, 255 Mo. 
62, 164 SW 614; Kane vy. Missouri 
Pac. R. Co., 251 Mo. 13, 157 SwW 644; 
Cape Girardeau R. Co. v. St. Louis, 
ete., R. Co., 222 Mo. 461, 121 SW 300; 
Freeland v. Williamson, 220 Mo. 217, 
119 SW 560; Von Trebra v. Laclede 


Gaslight Co., 209 Mo. 648, 108 SW 
659° “Hach v."St., Louis) etc., =k. Cos 
208 Mo. 581, 106 SW 525; Carp v. 


Queen Ins. Co., 203 Mo. 295, 101 SW 
78; Dickey v. Porter, 203 Mo. 1, 101 
SW 586; Howard v. Brown, 197 Mo. 
36, 95 SW 191; Kansas City v. Scar- 
ritt, 169 Mo. 471, 69 SW 283; Rivers 
v. Blom, 163 Mo. 442, 68 SW 812; 
Westminster College v. Peirsol, 161 
Mo. 270, 61 SW 811; May v. Craw- 
ford, 150 Mo. 504, 51 SW 693; Roth- 
well v. Craig, 147 Mo. 616, 49 SW 
1116 [foll and appr Rothwell v. Jami- 
son, 147 Mo. 601, 49 SW 503] (certi- 
fied copy of will); Farber v. Missouri 
Pac. R. Co., 1389 Mo. 272, 40 SW 932; 
Western v. Flanagan, 120 Mo. 61, 25 
SW 531; Foster v. Missouri Pac. R. 
Co., 115 Mo. 165,21 SW 916; Drey 
v. Doyle, 99 Mo. 459, 12 SW _ 287; 
State v. Donegan, 94 Mo. 66,6 SW 693; 
Saxton v. Allen, 49 Mo. 417; Meux v. 
Haller, 179 Mo. A. 466, 162 SW 688; 
Montague Compressed Air Co. v. Ful- 
ton, 166 Mo. A. 11, 148 SW 422; Bouil- 
lon v. Laclede Gas Light Co., 165 Mo. 
A. 320, 147 SW 1107; Covell v. West- 
ern Union Tel. Co., 164 Mo. A. 630, 
147 SW 555; Wardell v. Chicago, etc., 
R. Co., 163 Mo. A. 303, 146 SW 813; 
Lewis v. Warden, 163 Mo. A. 256, 148 
SW 165; Wilkinson v. Western Union 
Tel. Co., 163 Mo. A. 71, 145 SW 520; 
Knoche v. Knoche, 160 Mo. A. 257, 
,142 SW 766; Security State Bank v. 
Peck, 159 Mo. A. 171, 140 SW _ 762; 
Swails v. Caruthersville, 158 Mo. A. 
589, 1388 SW 948; Elliott v. Metropoli- 
tan St. R. Co., 157 Mo. A. 517, 138 
SW 663; Averitt v. Metropolitan St. 
R. Co., 151 Mo. A. 265, 1381 SW 752; 
Linderman v. Carmin, 142 Mo. A. 519, 
127 SW 124; Utz v. Orient Ins. Co., 
139 Mo. A. 552, 123 SW_ 538; Van 
Cleve v. St. Louis, ete, R. Co., 137 
Mo. A. 332, 118 SW 116; Milbourne v. 
Robison, 132 Mo. A. 198, 110 SW 598; 
Smith v. Chicago, ete, R. Co. 127 
Mo. A. 160, 105 SW 10; Spaulding v. 
Edina, 122 Mo. A. 65, 97 SW _ 545; 
Glassey v. Sligo Furnace Co., 120 Mo. 
A. 24,96 SW 310; Makeman Tablet 
Co. v. Chapman, 119 Mo. A. 427, 95 
SW 282; Wald v. Wald, 119 Mo. A. 
341, 96 SW 302; Brittain v. Murphy, 
118 Mo. A. 235, 94 SW 303; Forres- 
ter v. Metropolitan St. R. Co., 116 Mo. 
A. 37, 91 SW 401; Lapsley v. Jeffer- 
son City Merchants’ Bank, 105 Mo. A. 
98, 78 SW 1095; Meyers v. School 
Dist. No. 2, 96 Mo. A. 48, 75 SW 1120; 
Caris. v. Nimmons, 92 Mo. A. 66; 
Nickerson v. Leader Mercantile Co., 
90 Mo. A. 336; State v. Silverstein, 
77 Mo. A. 304; Watson v. Race, 46 


Mo. A. 546; Keystone Impl. Co. v. 
Leonard, 40 Mo. A. 477. 
Mont.—Hollenback v. Stone, ete.. 


Iingineering Corp., 46 Mont. 559, 129 
P 1058; Myers v. Bender, 46 Mont. 
497, 129 P 330; Pullen v. Butte, 45 
Mont. 46, 121 PRP 878; Forquer v. 
North, 42 Mont. 272, 112 P 439; Ar- 
cher v. Chicago, etc., R. Co., 41 Mont. 
56, 108 P 571, 1837 AmSR 692; Galvin 
v. O’Gorman, 40 Mont. 391, 106 P 887; 
O’Brien v. Corra-Rock Island Min. 
Co., 40 Mont. 212, 105 P 724; Mette, 
ete.,, Distilling Co. v. Lowrey, 39 
Mont. 124, 101 P 966; Kalispell Liq- 
uor, ete., Co. v. McGovern, 33 Mont. 
394, $4 P 709; Thornton-Thomas Mer- 
cantile Co. v. Bretherton, 32 Mont. 
80, 80 P 10; Wastl v. Montana Union 
R. Co., 24 Mont. 159, 61 P 9; Brand v. 
Servoss, 11 Mont. 86, 27 P 407; Story 
v. Black, 5 Mont. 26,1 P 1, 51 AmR 87. 


Nebr.—Harrington v. Hedlund, 89 
Nebr. 272, 131 NW 212; Olmstead v. 
Red Cloud, 86 Nebr. 528, 125 NW 
DOE: Goken v. Dallugge, 72, Nebr. 16, 
99 NW 818, 101 NW 244, 103 NW 287; 
9 AnnCas 1222; Fulton v. Ryan, 60 
Nebr. 9, 82 NW 105; Palmer v. _Ulys- 
ses First Bank, 59 Nebr. 412, 81 NW 
303; Willits v. Arena Fruit Co., 58 
Nebr. 659, 79 NW 624; Chicago, etc., 
R. Co. v. O’Neill, 58 Nebr. 239, 78 
NW 521; Graham v. Frazier, 49 Nebr. 
90, 68 NW 3867; Wohlenberg v. Mel- 
chert, 35 Nebr. 803, 53 NW 982; John- 
son v. Swayze, 35 Nebr. 117, 52 NW 
835; Omaha Belt R. Co. v. McDer- 
mott, 25 Nebr. 714, 41 NW 648; Stan- 
ton County v. Canfield, 10 Nebr. 389, 6 
NW 466; Malone v. Garver, 3 Nebr. 
(Unoff.) 710, 92 NW 726; Baldwin v. 
Burt, 2 Nebr. (Unoff. ) Pitt 383, 96 
NW 401; Clark v. Folkers, 1 Nebr. 
(Unoff.) 96, 95 NW 328. 

Nev.—State v. Nevada Cent. R. Co., 
26 .-Nev. 357; 268" P 294" 69\ Se 10425 
Palmer v. Culverwell, 24 Nev. 114, 
50 P 1; Watt v. Nevada Cent. R. Co., 
23 Nev. 154, 44 P 423, 46 P 52, 726, 62 
AmSR 772; Langworthy v. Coleman, 
18 Nev. 440, 5 P 65; Lee v. McLeod, 
12 Nev. 280. 

N. H.—Turner v. Cocheco Mfg. Co., 
Ube IN. EE 521 O77 SA. O99" Reapans vs 
Manchester St. R. Co.; 72 N. H. 298, 
56 A 314; Roberts v. Rice, 69 N. H. 
472, 45 A 237; Johnson v. Allen, 48 
Ne e235: 

N. J.—Lowy, etc., Co. v. Bratter, 
84 N. J. L. 580, 87 "A 330; Sihreiner 
v. New York, etc., Tel. Co., Sa IN. ae 
L. 748, 82 A 887; U. S. Transfer Adv. 
Co. v. Young, SO) Neel ills Sil EN, 
262; Howard v. Moore, 79 N. J. L. 
329, 75 A 435; Hill v. Maxwell, 77 N. 
ajc viet 766, 73 "A 501; Lavin v. Public 
Service R. €o., C7 Nee Pa (aay. 
58; Kearns y. Waldron, 76. N. J. ZL. 
370, 69 A 960; Chess vy. Vockroth, 75 
Nava lE 665, "70 A 73; Rosenberg v. 
Stover, 67 IN di 1, 506, Bie eA Osi: 
Hatfield v. Central R. Co., 33.N. J. L. 
251; Meeker v. Boylan, 28 N. J. L. 
274: Den v. Geiger, 9 N: J. Li. 225; 
Dare v. Moore, 1 N. J. L. 111. 

N. M.—James v. Hood, 142 P 162; 
Atchison, etc., R. Co. v. Rodgers, 16 
N. M. 120, 113 P 805; McKenzie v. 
King, 14 N. M. 375, 93 P 703; Han- 
cock v. Beasley, 14 N. M. 239, 91 P 
735; Sierra County v. Dona Ana Coun- 
ty; 5) Ne ML9190220 Piss: 

N. Y.—Statler v. George A. Ray 
Mfg. Co., 195 N. Y. 478, 88 NE 1063 
[rev 125 App. Div. 69, 109 NYS 172]; 
Vollkommer v. Cody, 177 N. Y. 124, 
69 NE 277 [rev 85 App. Div. 57, 82 
NYS 969]; Peo. v. Holmes, 166 N. Y. 
540, 60 NE 249 [aff 53 App. Div. 626, 
65 NYS 1142]; Evans v. Keystone 
Gas: Co: lassie Ne Yao 1242 Ni pales 
51 AmSR 681, 30 LRA 651; Niebuhr 
v. Schreyer, 135 N. Y. 614, 32 NE 13; 
Fallon v. Lawler, 102 N. Y. 228, 6 NE 
392; Power vy. Athens, 99 N. Y. 592, 
2 NE 609; Arnold vy. Parmelee, 97 
N. Y. 652 mem; Cook v. St. Paul’s 
Church, 67 N. Y. 594 mem; ‘Scher- 
merhorn v. Gregg, 55 N. Y. 670 mem; 
Malcomson v. Monaton Realty Inv. 
Corp., 154 App. Div. 694, 139 NYS 
405; North v. People’s Bank, 147 App. 
Div. 203, 131 NYS 911; Arker v. Co- 
hen, 136 App. Div. 871, 122 NYS 4; 
Fisher v. Wakefield Park Realty Co., 
135 App. Div. 808, 120 NYS 129 [re- 
arg den 137 App. Div. 890 mem, 121 
NYS 1130 mem, and mod 203 N. Y. 
539 mem, 96 NE 120]; Clancy v. New 
York, ete, R.’Co., 133 App: Div. 119, 
117 NYS 233; Neuberger v. Long 
Island R. Co., 131 App. Div. 885, 116 
NYS 311 [aff 142 App. Div. 907 mem, 
127 NYS 1133 mem]; Neumeyer v. 
Hooker, 131 App. Div. 592, 116 NYS 
204 [aff 199 N. Y. 591 mem, 93 NE 
1126 mem]; Fein v. Weir, 129 App. 
Div. 299,114 NYS 426 [aff 199 N. Y. 540 
mem, 92 NE 1084 mem]; Thyll v. New 
York, etc., AR Go., 92 Ap pp. Div. 513, 
87 NYS 345 [mod 84 NYS 175]; Lex- 
ow v. Belding, 89 App. Div. 622, 85 
NYS 918; Ramson v. Metropolitan St. 


Burleyson, 106 N. C. 
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in due course in the court be- 


R. Co., 78 App. Div. 101, 79 NYS 588 
[aff 177 N.Y. 578 mem, 69 NE 1129 
mem}; Leahy v. Campbell, 70 App. 
Div. 127, 75 NYS 72; Dorsch v. Brook- 
lyn Heights R. Co., 68 App. Div. 222, 
74 NYS 257; Hicks v. Shives, 65 App. 
Div. 447, 72 NYS 867; Ericius v. 
Brooklyn Heights R. Co., 63 App. Div. 
853, 71 NYS 596; Voshefskey v. Hill- 
side Coal, etc., Co., 21 App. Div. 168, 
47 NYS 386; Fleck v. Rau, 9 App. 
Div. 48, 41 NYS 64; Geiger v. Rapa- 
port, 79 Misc. 5, 139 NYS 55; Masor 
v. Blumstein, 30 Misc. 787, 63 NYS 
91; Hardcastle v. Heine, 25 Misc. 146, 
54 NYS 169 [aff 23 Mise. 772 mem, 
51 NYS 1142 mem]; Huck v. Bischoff, 
84 NYS 173; West Side Bank v. Mee- 
han, 20 NYS 766. But see Beneville 
v. Whalen, 14 Daty 508, 2 NYS 20; 
Grunberg v. Grant, 3 Misc. 230, 22 
NYS 747; Wehle v. Haviland, 42 
HowPr 399. 

N. C.—Cooper v. Seaboard Air Line 
RK. Co:, 163 Ns Co 1505 79 RSE 40s Sei ye 
v. Bean, 150 N. C. 436, 64 SE 212; 
Holder v. Cannon Mfg. Co., 135 N. C. 
892, 47 SEH 481 [reh allowed on other 
grounds 138 N. C. 308, 50 SE 681]; 
Beaman v. Ward, 132 N. C. 68, 43 SE 
545; Gudger v. Penland, 118 N. C. 
832, 23 SE 921; Harmon vy. Hunt, 116 
N. C: 678, 21 SE 559; Wilhelm_ v. 
381, 11 SE 590; 
Sugg v. Watson, 101 N. C. 188, 7 SE 
709; Johnson v. Allen, 100 N. C. 131, 
5 SE 666; People’s Nat. Bank v. Me- 
Rectan. 84 N. C. 582. 

N. D.—Buchanan vy. Minneapolis 
Threshing Mach. Co., 17 N. D. 343, 
116 NW 3385; State v. Dahlquist, 17 
INS DN 2405 115 NW 81; McLain v. 
Nurnberg, 16 N. D. 144, 112 NW 243; 
More vy. Burger, 15 N. D. 345, 107 NW 
200; Illstad v. ‘Anderson, 2 N. DET6r, 
49 NW 659; Bowman vy. Eppinger, 1 
ING BY vail 44 NW 1000. 

Oh.—Inglebright v. Hammond, 19 
Oh. 337, 53 AmD 430; White v. Rich- 
mond, 16 Oh. 5; Schoch yv. Schoch, 27 
Oh. Cir. Ct. 828; Circleville v. Sohn, 
a Oh? (Cirs Cii368; Li) (Ole Cirn Dec. 

Ohca. —Roberts v. Wilkins, 40 Okl. 
138, 187 P 111; Patterson v. “Missouri, 
ete., R. Co., 24 Ok1. RAT el OA oa 
Long Bell Lumber Co. v. Martin, ii 
Okl. 192, 66 P 328; Dunham y. Hal- 
loway, 3 Okl. 244, "41 P 140 

Or.—Stark v. Epler, 59 Or. 262, 117 
P 276; Simon v. Trummer, 57 Or. 153, 
110 P’ 786; Columbia Valley Trust Co. 
v. Smith, 56 Or. 6, 107 P 465; Suth- 
erlin v. Bloomer, 50 Or. 398, 93 P Ase tsye 
Aldrich v. Columbia R. Co., 39 Or: 
263, 64 P 455; AL ee v. Butcher, 37 
Onwes80, 61> P 63 

Pa.— Weller oh ‘Davis, 245 Pa. 280, 
91 A 664; Siegfried v. Boyd, 237 Pa. 
55, 85 A 72; John A. Roebling’s Sons 
Co. v. American Amusement, ete., Co., 
231 Pa. 261, 80 A 647; Bascom yv. Dan- 
ville Stove, ete, (Con, 182 iPane42 jess 
A 510; Belber Trunk, ever, Cou. ’Sil- 
berblatt, 44 Pa. Super. 32; Schweit- 


Zen, NV.) Williams) /43 Pa. Super. 
207) Baker v. Moore, 29 Pa. Super. 

R. 1 Silva v. Silva, 27 R. I. 562, 
65 -Aj,2 


Ss. Seite Etev i eo; ‘Vic- 
Mie.4Co.,77938 "Sc "397, ‘ie SE 
1091; Gaffney Live Stock Co. v. Bon- 
ner, 92 Ss. G: 122, 75 SE 369; Wilkes 
Vee A runny Say Son Ci Gasmece SE 361; 
Carolina Timber Com v. Holden, 90 s 
C. 470, 73 SE 869; Mills v. Southern 
RCo a90ES eC: 366, 73 SE 772; Ed- 
ward Vv. Enterprise’ Bank, 87 s. CO; 
84, 68 SE 961; Wallace v. Dowling, 
868. C. 307, 68 SE 571, 138 AmSR 
1054; Pearlstine v. Phoenix ings: Cots 
74° S.C: 246, 54 SE 372; Shores v. 
Southern R. Co., 12-S. C. 244, 51. SH 
699; Hagins v. Aetna Ii Ins: Comtiace 
s. C. 216, 51 SH 683; Carter v. Kauf- 
man, 67 S. C. 456, 45 SE 1017; Lewis 
v.- Hinson, 64 S.C. 571, 48 'SE 15; 
Hicks v. Southern ibys Co., 63 S. Cc 
559, 41 SE 758 [aff reh 38 SE 866 (al- 
lowing reh 38 SE 725)]; Lampley v. 

Atlantic Coast Line R. Co., 63 S. C. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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low.22 Mere exception without an objection is | for example, to objections to the admission 


not sufficient.°* The rule 
462, 41 SE 517; Hicks v. Southern 
R. Co., 38 SE 725; Garrett v. Wein- 
berg, 59 S. C. 162, 37 SE 51; Allen v. 
Cooley, 53 S. C. 77, 30 SH 721; Terry 
v. Husbands, 53 S. C.. 69, 30 SE 826; 
Ingram v. Sumter Music House, 51 
S. C. 281, 28 SE 936; Long v. McKis- 
sick, 50 S. C. 218, 27 SEH 636; Archer 
Ve) one) 38. Sa Gore ,q0l Oni SH 998; 
Wingo v. Caldwell, 14 SE 827; Stark 
Vv. eWatson, 24'S. ChiZib: 

Ss. D.—Ward v. Brown, 31 S. D. 
296, 140 NW 698; Redwater Land, 
ete., Co. v. Reed, 26'S. D. 466, 128 
NW 702; Behrens Lumber Co. v. La- 
ger, 26 S. D. 160, 128 NW 698, AnnCas 
19138A 1128; Tilton vy. Flormann, 22 
Sie DD. 324, 11% NW 3775 
Koon, 20 S. D. 7, 104 NW 521; 
Laughlin vy. Wheeler, 1 S. D. 497, 47 
NW 816; Warder, etc., Co. v. Ingli, 
1, S:,/D..155, 46 NW) 181. 

Tenn.—Ehrlich v. Weber, 114 Tenn. 
711, 88 SW 188; Citizens’ St. R. Co. 
v. Dan, 102°tenny 320, 525SW elit; 
Bruce v. Beall, 99 Tenn. 303, 41 SW 
445; Knoxville Iron Co. v. Dobson, 15 
Lea 409; Gunn y. Mason, 2 Sneed 
637; Richmond v. Richmond, 10 Yerg. 
343; Horner v. Graham, (Ch. A.) 64 
SW 316; McElroy v. Barkley, (Ch. A.) 
58 SW 406; Tennessee Automatic 
Lighting Co. v. Massey, (Ch. A.) 56 
ou 35; Ray v. Haag, 1 Tenn. Ch. A. 

49. 

Tex.—Boyd v. St. Louis Southwest- 
ern R. Co., 101 Tex. 411, 108 SW 813 
[rev (Civ. A.) 105 SW 519]; Wheeler 
v. Tyler Southeastern R. Co., 91 Tex. 
356, 48 SW 876 [mod (Civ. A.) 41 
SW 517]; Thurmond vy. Brownson, 69 
Tex. 597, 6 SW 778; Cannon v. Can- 
non, 66 Tex. 682, 3 SW 36; Watson v. 
Blymer Mfg. Co., 66 Tex. 558, 2 SW 
3583 Wright’ v. Wright, 6 Tex. 3; 
Houston Oil Co. v. Drumwright, 
(Civ. A.) 162 SW 1011; Coleman v. 
Garvin, (Civ. A.) 158 SW 185; Pecos, 
ete., R. Co. -v.. Porter, (Civ. A.) 156 
SW 267; Hardesty v. Cavin, (Civ. A.) 
149 SW 3:67; Hayes v. Groesbeck, 
(Civ. A.) 146 SW 327; Pecos, etc., R. 
Co. v. Dinwiddie, (Civ. A.) 146 SW 
280; Wolf v. Wilhelm, (Civ. A.) 146 
Sw 216; Packard v. De Miranda, 
(Civ. A.) 146 SW 211; Galveston, etc., 
R. Co. v. Grenig, (Civ. A.) 142 SW 
135; Long v. Riley, (Civ. A.) 139 SW 
79; Autrey v. Linn, (Civ. A.) 138 SW 
197; Lefkovitz v. Sherwood, (Civ. A.) 
136 SW 850; Missouri, ete., R. Co. v. 
(Gives JA: eo li20; SW. 1039"; 
Western Union Tel. Co. v. Buchanan, 
(Civ. A.) 129 SW 850; Delaware Ins. 
Co. v. Hill, (Civ...A.) 127 SW 283; 
Wetzel v. Satterwhite, (Civ. A.) 125 
SW 93; Lewright v. Walls, 55 Tex. 
Civ. A: 6438, 119 SW 721; Adams v. 
Gary Lumber Co., 54 Tex. Civ A. 477, 
117 SW 1017; Missouri, ete, R. Co., 
v. Pettit, 54 Tex. Civ. A. 358, 117 SW 
894; South Texas Tel. Co. v. Tabb, 
§2 "Dex, (Civ. AN? 2134 114 (Sw 448> 
Moore v. Kirby, 52 Tex. Civ. A. 200, 
115 SW 632; Wabash R. Co. v. New- 
tony ete. Co, Cine AS re LOeS Wi 19 9125 
El Paso, ete., R. Co. v. Smith, 50 Tex. 
Civ. A. 10, 108 SW 988; Dunn v. Tay- 


~ Jor, (Civ. A.) 107 SW 952; Compagnie 


Des Metaux Unital v. Victoria Mfg. 
Co., (Civ. A.) 107 SW 651; U. S. Gyp- 
sum Co. v. Shields, (Civ. A.) 106 SW 
724 [aff 101 Tex. 473, 108 SW 1165]; 
Mings v. Griggsby Constr. Co., (Civ. 


A.) 106 SW 192; Bluestein vy. Collins,. 


(Civ. A.) 103 SW 687; Stith v. Moore. 
42 Tex. Civ. A. 528, 95 SW 587; Mul- 
len v. Galveston, ete, R: Co., (Civ. 
A.) 92 SW 1000; Houston, ete., R. Co. 
v. Bath, 40.Tex: Civ.A: 270; 90 SW 
55; Missouri, ete., R. Co. v. Russell, 
AN Nex. “Clive 114, 88 SW 379: 
Texas, etc., R. Co. v. Birdwell, (Civ. 
A.) 86 SW 1067; Austin v. Forbis. 
(Civ. A.) 86 SW 29 [rev on other 
grounds 99 Tex. 234, 89 SW 405]; 
Chicago, etc., R. Co. v. Carroll, 36 
Tex. Civ. A. 359, 81 SW 1020; Shan- 
non v. Marchbanks, 35 Tex. Civ. A. 
615, 80 SW 860; Mensing v. Cardwell, 


has 


been applied, | of hearsay 
SORE LexXMEClVaeAnmeLO AOS OW! O40 sats 
Louis Southwestern R. Co. v. Hughes, 
(Civ. A.) 738 SW 976; Myers v. Meni- 
fee, 30 Tex. Civ. A. 28, 68 SW 540; 
Texas, etce., R. Co. v. McCarty, 29 Tex. 
Civ. A. 616, 69 SW 229; Pullman Pal- 
ace Car Co. v. Arents, 28 Tex. Civ. A. 
71, 66 SW 3829; Galveston, etc, R. 
Co. v. Jackson, (Civ. A.) 53 SW 81; 
McCarty v. Johnson, 20 Tex. Civ. A. 
184, 49 SW 1098; Traylor v. State, 19 
Tex. Civ. A. 86, 46 SW 81. 
Utah.—Sargent vy. Union Fuel Co., 
ou Utah: S920 1OSMPy 92S rieldsy tvs 
Daisy Gold Min. Co., 26 Utah 373, 73 
P 521; Lebcher v. Lambert, 23 Utah 
te 6s 628s), Marriseyv-, Chipman, 79 
Utah 104, 33° RP) 242: 
vVt.—Fife v. Cate, 85 Vt. 418, 82 
A 741; Bishop v. Readsboro Chair 
Mfg. Co., 85 Vt. 141, 81 A 454, 36 
LRANS 1171, AnnCasi914B 1163; Co- 
meau v. C. C. Manuel, ete., Co., 84 
Vt. 501, 80 A 51; Holbrook v. Quin- 
lan, 84 Vt. 411, 80 A 339; Moore v. 
Duke, 84 Vt. 401, 80 A 194; Parker v. 
Boston, ete., R. Co., 84 Vt. 329, 79 
A 865; In re Hsterbrook, 83 Vt. 229, 
75 A 1; Drown v. New England Tel., 
ete, Co, 81 Vt. 358, 70° A. 5995 War- 
ner v. Bronson, 81 Vt. 121, 69 A 655; 
Massucco v. Tomassi, 80 Vt. 186, 67 


evidence ;°4 


A 551; Hathaway v. Goslant, 77 Vt. 
199, 59 A 835; Stevens v. Fullington, 
59 Vt. 671, 10 A 829; Stearns v. Howe, 
12 Vt. 577. 

Va.—-Cutchin v. Roanoke, 113 Va. 
452, 74 SE 403; Bettman vy. Skinner, 
1138 Va. 24, 73 SE 436; Richmond v. 
Wood, 109 Va. 75, 63 SE 449; Doug- 
las? ‘Land on ves. Wan Dhavyer (Co,, 
107 Va. 292, 58 SE 1101; Norfolk R., 
ete., Co. v. Spratley, 103. Va. 379, 49 
SE 502; Meyer v. Falk, 99 Va. 385, 38 
SE 178; Eaves v. Vial, 98 Va. 134, 34 
SE 978; Shacklett v. Roller, 97 Va. 
639, 34 SE 492; Western Union Tel. 
Co. v. Powell, 94 Va. 268, 26 SE 828; 
Smith v. Burton, 94 Va. 158, 26 SH 
412; Magarity v. Shipman, 82 Va. 
784, 1 SH 109; Burkholder vy. Ludlam, 
30 Gratt. (71 Va.) 255, 32 AmR 668; 
Jones v. Clark, 25° Gratt. (66 Va.) 

Wash.—Lemcke v. Funk, 78 Wash. 
460, 1389 P 234; Booth v. Grays Har- 
hor, ete, RarCox 1 Wash. 697, 2r27 
P 1115; Keil v. Grays Harbor, etc., 
Re Coals washs Ge. tae ba dusles 
Knapp v. Chehalis, 65 Wash. 350, 118 
P 211; Mrozevich v. Western Steel 
Corp., 61 Wash. 668, 112 P 925; Hall 
v. Northwest Lumber Co., 61 Wash. 
351, 112 P 369; Knust v. Bullock, 59 
Wash. 141, 109 BP, 329;  Falldin: v. 
Seattle, 57 Wash. 307, 106 P 914; 
Anderson vy. Hilker, 38 Wash. 632, 80 
P 848; Knapp v. Order of Pendo, 36 
Wash: 6014 K9e=P 72095". Voungy ev. 
@7Brieny (96 Wash 1510;) 10" breckie 
Nunn vy. Jordan, 31 Wash. 506, 72 P 
124; Uren v. Golden Tunnel Min. Co., 
24 Wash. 261, 64 P 174; Blewett v. 
Bash, 22 Wash. 536, 61 P 770; Greene 
v. Finnell, 22 Wash. 186, 60 P 144; 
Carter v. Seattle, 19 Wash. 597, 53 P 
1102; Titlow v. Cascade Oat Meal 
Co., 15 Wash. 652, 47 P 19; Sutton v. 
Snohomish, 11 Wash. 24, 39 P 2738, 48 
AmSR 847. 

W. Va.—Colston v. Miller, 55 W. 
Va. 490, 47 SE 268; Simmons v. 
Trumbo, 9 W. Va. 358; Conner v. 
Fleshman, 4 W. Va. 693. 

Wis.—Kozik v. Czapiewski, 136 
Wis. 70, 116 NW 640; Petersen v. 
Elholm, 130 Wis. 1, 109 NW 76, 1034; 
Masterson v. Chicago, ete. R. Co., 
102 Wis. 571, 78 NW 757; Brown v. 
Johnson, 101 Wis. 661, 77 NW 900; 
Horn v. Chicago, etc., R. Co., 38 Wis. 
463; Whitney v. Chicago, etc., R. Co., 


27 Wis. 327; Mowry v. Mosher, 16 
Wis. 46; Whiting v. Gould, 1 Wis. 
195: 


Wyo.—Carney Coal Co. v. Benedict, 
21 Wyo. 163, 129 P 1024; Boyer v. 


Bugher, 19 Wyo. 463, 120 P 171; Cos- 
griff v. Miller, 10 Wyo. 190, 68 P| 
206, 98 AmSR 977. 


offers of éompromise 

Can.—Schwersenski vy. Vineberg, 19 
Can tS Capeese 

Man.—McLaren vy. McClelland, 6 
Man. 538. 

N. W. Terr.—Edmonton y. Thom- 
son, 1 Terr. L. 342. 

See Bradshaw vy. 

ELV902 2° Ch. 430: 
_ [a] Presumption in absence of ob- 
jection.— Where the record does not 
show that the court was asked to 
rule on the admissibility of evidence, 
it will be presumed on appeal that 
the decision of the court below was 
correct. Kent v. Gray, 26 Ark. 142. 

[b] Review on appeal from de- 
fault judgment.—In Hannas v. Han- 
nas, 110 fll. 53, it was held that ob- 
jection to the admission of evidence 
cannot be made for the first time on 
appeal, even by one against whom 
the judgment was taken by default. 

[c] Associated cases.—Where it 
appears from the record that a wit- 
ness’ testimony was objected to and 
excluded at the hearing of one of 
three associated cases, but was ad- 
mitted without objection at the sub- 
sequent hearing of all the cases had 
under a stipulation that they be 
heard together, the supreme court on 
appeal regarded such testimony as 
unobjected to. Ross v. Jones, 58 S. 
Cc. 1, 35 SH 402, 36 SE 1. 

[d] Conclusion of witness.—The 
defeated party cannot for the first 
time on appeal raise the objection 
that testimony was the conclusion of 
the witness and so was improperly 
admitted. Linderman v. Carmin, 255 
Mo. 62, 164 SW 614. 

92. Houghton v. Jones, 1 Wall. (U. 
S.) 702, 17 L.. ed. 503%) Ul S. ve) Awe 
guisola, 1 Wall. (U. S.) 352, 17 L. ed. 
613; Mott v. Smith, 16 Cal. 533; Dol- 
lar v. International Banking Corp., 13 
Cal. A. 331, 109 P 499; Hardcastle v. 
Heine, 25 Misc. 146, 54 NYS 169; 
Presnell v. Garrison, 121 N. C. 366, 
28 SE 409 [reh den 122 N. C. 595, 29 
SE 839]. 

[a] Testimony made absolutely in- 
competent by statute should be dis- 
regarded by the trial court and by 
the appellate court, whether objec- 
tion has been taken thereto or not. 
Patrick v. Kirkland, 53 Fla. 768, 43S 
969, 125-AmSR 1096, 12 AnnCas 540; 
Withers v. Sandlin, 44 Fla. 253, 32 
S 829; Edwards v. Rives, 35 Fla. 89, 
17 S 416; Stewart v. Stewart, 19 Pla. 
846; Tunno v. Robert, 16 Fla. 738; 
Presnell v. Garrison, 121 N. C. 366, 
28 SE 409 [reh den 122 N. C. 595, 29 


SE 839]. 
93. U. S.—Teal v. Bilby, 123 U. S. 
572, 18 SCE 239) 315 teas 263) 
Ind.—Mooney v. Kinsey, 90 Ind. 
144 Ky. 


33. 

Ky.—Smalling v. Shaw, 

458, 1389 SW 779; T. J. Moss Tie Co. 
v. Myers, 116 SW 255 (under express 
provision of Giv. Code Pr. § 833); 
Mercer v. King, 13 KyL 429. 

N. Y.—Third Ave. R. Co. v. Ebling, 
100 N. Y. 98, 2 NE 878; Cheesebrough 
v. Taylor, 12 AbbPr 227. 
ae C.—Stark v. Watson, 24 S. c. 


See also supra § 636. 
one U. S—Fischer vy. Neil, 6 Fed. 
Ala.—Hays v. Lemoine, 156 Ala. 
465, 47 S 97. 
Colo.—Temple vy. Teller Lumber 
Co., 46 Colo. 497, 106 P 8. 
Iowa.—Rosenbaum vy. Levitt, 109 
Iowa 292, 80 NW 393. 
La.—Yeatman v. Erwin, 5 La. 264, 
Md.—Key v. Knott, 9 Gill & J. 342, 
Mich.—Hoffman vy. H. M. Loud, ete., 


Widdrington, 


Lumber Co., 138 Mich. 5, 100 NW 
1010, 104 NW 424; Burton v. Variety 
Iron Works, 126 Mich. 140, 85 NW 


ae Hadden y. Shortridge, 27 Mich. 


Mo.—Barr v. Quincy, etc, R. Co.,. 
138 Mo. A. 471, 120 SW 111; Moseley 
v. Missouri Pac. R. Co., 182 Mo. A. 
642, 112 SW 1010. 
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Nev.—Sherwood vy. Sissa, 5 Nev. Ss. D.—Barton v. Koon, 20 S. D. 7, 
349. 104 NW 521; Zipo v. Colchester Rub- 


N. Y.—Fisher v. Wakefield Realty 
Co., 185 App. Div. 808, 120 NYS 129 
[rearg den 137 App. Div. 890 mem, 
121 NYS 1130 mem]; McCormack v. 
@’Connor, “620 Misc. 297, 114, SNS 
1030. 

N. C.—Holder v. Cannon Mfg. Co., 
135 N. C. 392, 47 SE 481 [reh allowed 
on other grounds 138 N. C. 308, 50 SH 
81]. 

Tenn.—Ehrlich v. Weber, 114 Tenn. 
711, 88 SW 188; Boston Mar. Ins. Co. 
v. Scales, 101 Tenn. 628, 49 SW 743. 

Tex.—Davis v. Mills, (Civ. A.) 133 
SW 1064; Wetzel v. Satterwhite, (Civ. 
A.) 125. SW 93. 

95. JIowa.—Neindorf v. Van de 
Voorde, 143 Iowa 318, 120 NW 84. 

Mo.—Moseley v. Missouri Pac. R. 
Co., 132 Mo. A. 642, 112 SW 1010. 

N. Y.—Cudd v. Jones, 63 Hun 142, 
L7 NYS 582. 

Pa.—Bascom v. Danville 
ete, Cos 182 Pa. 427, 38 A. 510. 

Philippine.-—Manila v. Cabangis, 10 
Philippine 151. 

Utah.—Cooper v. Denver, etc., R. 
Co., 11 Utah 46, 39 P 478. 

96. Ala.—Mobile, ete., R. Co. v. 
Bromberg, 141 Ala. 258, 37 S 395; 
Hamilton v. Griffith, 123 Ala. 600, 26 
Rue Moody v. McCown, 39 Ala. 
86. 

Cal.—Le Mesnager vy. Hamilton, 101 
Gal, Doc, o> 1054, 40 Ams 3815 
Sweetland v. Shattuck, 66 Cal. 31, 4 
P 885; Tebbs v. Weatherwax, 23 Cal. 
58; Lacy Mfg. Co. v. Los Angeles 
tng OtGnwiG©On 2 @ale Ate onal O Gores 
413. 

Colo.—Employers’ Liability Assur. 
Co. v. Morris, 14 Colo. A. 354, 60 P 
21; Hattersley v. Burrows, 4 Colo. A. 
538, 36 P 889. 

Ga.—Walters v. Americus Jewelry, 
etce., Co., 114 Ga. 564, 40 SE 803. 

Tll.— Peo. v. Robeson, 253 Ill. 456, 
97 NE 687; Kennedy v. Borah, 226 
Tll. 243, 80 NE 767; Petersen v. Elgin, 
éte.,- Pract. -Co., (142° Til; “A. 134) [art 
238 Ill. 408, 87 NE 345]. 

Ind.—Poole v. McGahan, 124 ind. 
583, 24 NE 723; Louisville, ete., R. 
Co. v. Hendricks, 13 Ind. A. 10, 40 
NE 82, 41 NE 14. 

Iowa.—Merritt-Allen Co. v. Tor- 
rence, 102 NW 154; Gregory v. Wa- 
bash R. Co., 126 Iowa 230, 101 NW 
Ode: Wiseman Vv. Thompson, 94 Iowa 
607, 63 NW 346; Zabel v. Nyenhuis, 
83 lowa 756, 49 NW 999; Fish v. Chi- 
cago, etc., 126. Cork Towa 280, 46 NW 
998; Saunders v. Mullen, 66 Iowa 728, 
24 NW 529. 

Ky.—Ryan v. Logan County Bank, 


Stove, 


132 Ky. 625, 116 SW 1179, 119 SW | 


768; South Covington, GUC. hee Ouny. 
Riegler, 82 SW 382, 26 KyL 666. 

La.—Huey v. Drinkgrave, Lo a: 
482; Babineau v. Cormier, 1 Mart. 
N. S.- 456. 

Me.—Chamberlain vy. Black, 64 Me. 
40. z 

Mass.—Selleck v. Garland, 184 
Mass. 596, 69 NE 345. 

Mich.—Steadman v. Keets, 129 
Mich. 669, 89 NW 555. 

Minn.—Cameron y. Duluth-Superior 
Tract. Co., 94 Minn. 104, 102 NW 208. 

Miss.—Wagner v. Ellis, 85 Miss. 
A223 1S IDO: 

Mo.—Freeland vy. Williamson, 220 
Mo. 217, 119 SW 560; McFadden v. 
Missouri Pac. R. Co., 92 Mo. 343, 4 
Sw 1689, 1° AmSR= 721s" Morest vy. 
Rogers, 128 Mo. A. 6, 106 SW 1105; 
Cady v. Coates, 101 Mo. A. 147, 74 
Sw 424; Judd v. Wabash, etc., R. Co., 
23 Mo. A. 56. 

Nebr.—McCormick y. Laughran, 16 
Nebr. 87, 20 NW 107. 

Nev.—Vietti v. Nesbitt, 22 Nev. 390, 
AP LoL 

N. Y.—Reinmiller v. Skidmore, 7 
Lans. 161; New York City Car Adv. 
Co. v. Globe Lith. Co., 114 NYS 788 
(evidence of custom); Artcher v. Zeh, 
5 Hill 200. 

Ss. C.—Hyland v. Southern Bell Tel., 
ete., Co., 70 S. C. 315, 49 SH 879: 


ber. (Co, 12) (S55) 218, SOMNWes36Ns 
Locke v. Hubbard, 9 S. apy 364, 69 NW 
588 (parol evidence to contradict re- 
citals in execution); Yetzer v. Young 
3 S. D. 263, 52 NW 1054; McLaughlin 
v. Wheeler, 1S. D. 497, 47 NW 816. 

Tenn.—Galbreath ve Galbreath, 
(Ch. A.) 64 SW 361. 

Tex.—Levy v. Maddox, 81 Tex. 210, 
16 SW 877; Cook v. Halsell, 65 Tex 1; 
Autrey. vi Linn, (Civ... A’) 138 (Sw: 
197; Mensing v. Cardwell, 33 Tex. 
Givi SAR O16 eS ESV a oe cee All vam Ve 
Bailey, (Civ. A.) 47 SW 821. 

Vt.—Ray v. Rood, 62 Vt. 293, 19 A 


226. 
98 Va. 134, 34 


Va.—EHaves v. Vial, 
SE 978. 

Wis.—Kloety v. Delles, 45 Wis. 484. 

Can.—Schwersenski vy. Vineberg, 19 
Cansis Cc tone 

[a] Parol evidence to vary writ- 
ing.—(1) It has been held that the 
incompetency of parol evidence to 
vary a writing may be considered, on 
appeal, as a matter of law, although 
no objection was made in the trial 
court to the introduction of the evi- 
dence. Dollar v. International Bank- 
ing Corp. io CalssAavools LOOM) 490. 
(2) Other decisions, however, are to 
the contrary. Jackson NW. jy Dilbe wve 
NYS 110; Presnell v. Garrison, 121 
N. C. 366, 28 SE 409 [reh den 122 
N. C. 595, 29 SE 839] (evidence of 
verbal agreement establishing boun- 
daries, a statute requiring all con- 
veyances of land to be in writing). 
And see other cases supra this 
note. 

[b] An objection that title in 
trespass was proved by parol evi- 
dence only cannot be reviewed when 
not made below. Oney v. Lovely, 151 
Ky. 651, 152 SW 785. 

97. U. S.—Missouri, ete., R. Co. v. 
Harriman; 220 cUia is: G5igrect SOU sous 
57 L. ed. 690 [rev (Civ. A.) 128 SW 
932]; Houghton v. Jones, 1 Wall. 
702, 17 L. ed. 503; U. S. v. Auguisola, 
1 Walle 3525) Lorin ed eG lay alse 
Delespine, 15 Pet. 319, 10 L. ed. 753; 
Ajtna Indem. Co. v. Ladd, 135 Fed. 
636, 69 CCA 274; George Adams, etc., 
Co. v. South Omaha Nat. Bank, 123 
Fed. 641, 60 CCA 579; Cravens v. 
Carter-Crume Co., 92 Fed. 479, 34 
CCA 479; Hoppenstedt v. Fuller, 71 
Bed, 99, Li, CCARG2 3 Enunt ves. 
61 Fed. 795, 10 CCA 74. 

Ark.—Wade v. Goza, 78 Ark. 7, 96 
SW 388. 

Cal.—Davis v. Lamb, 5 Cal. Unrep. 
Cas: 765, 35 2 306. 

Fla.—Reid_ v. Southern Dey. Co., 
52 Fla. 595, 42 S 2 

Ga. 

80 SE 461 (lease). 

Ill:—Glos v. McKerlie, 212 Ill. 632, 
72 NE 700 (plat); Ewen v. Wilbor, 
208) We 49250) NB Ob aiiwa enye 
Northwestern Nat. L. Ins. Co., 207 
Tll. 531, 69 NE 824; Springer v. Dar- 
lington, 207 Ill. 238, 69 NE 946; Deit- 
erman v. Ruppel, 200 Ill. 199, 65 NE 
707 (certified copy of will); Calumet, 
ete., Canal, ete., Co. v. Morawetz, 195 
Ill. 398, 68 NE 165 (certificate of pro- 
bate court that a will devising cer- 
tain property was on file in such 
court); Carbine v. Pringle, 90 Ill. 
302; Van Vlissingen v. Roth, 121 Ill. 


A. 600 (promissory note); Chicago 
Terminal Transf. R. Co. v. Schia- 
vone, 116 Ill. A. 335; Rosenberg v. 
Uniow firons sete; (Con 63 nil AS 99 
(nor ce Hansen v. Hale, 44 Ill. A. 
474, 

Ind.—Doan v. Dow, 8 Ind. A. 324, 
35 NE 709. 


Iowa.—Krause v. Redman, 134 
Iowa 629, 112 NW 91; Lundvick v. 
Westchester F. Ins. Co., 128 Iowa 
376, 104 NW 429 (invoice); Bays v. 
Herring, 51 Iowa 286, 1 NW 558. 

Ky.—Hall v. Metcalfe, 114 Ky. 886, 
72 SW 18, 24 KyL 1660; Mason v. 
Byars, 68 SW 444, 24 KyL 344 (re- 
port of surveyor); Northwestern Mut. 
L. Ins. Co. v. Lowery, 20 SW 607, 14 


ae, va 
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doeu- | ments and records generally) accounts and ac- 


ree 600; Powell v. Calvert, 5 KyL 
fs ae —Tucker v. Lefebre, 5 La. Ann. 

Ne. iaagh acest v. Longfellow, 54 
Me. 240. 

Md.—Ebert v. Gitt, 95 Md. 186, 52 
A 900 (note not stamped as required 
by the revenue laws). 

Mass.—Jaquith vy. Morrill, 204 
Mass. 181, 90 NE 556 (report of an 
auditor in other cases); Doon v. Fel- 
ton, 203 Mass. 267, 89 NE 539; Mc- 
Cann v. Metropolitan L. Ins. Co., 177 
Mass. 280, 58 NE 1026 (book of rules 
of insurance company). 

Mich.—Opsomere v. Opsomere, 167 
Mich. 636, 133 NW 518 (notes made 
by stenographer on former trial); 
Cassopolis First Nat. Bank v. Carter, 
188 Mich. 421, 101 NW 585; Farrell 
v. School Dist. No. 2, 98 Mich. 43, 56 
NW 1053; Durfee v. Abbott, 61 Mich. 
471, 28 NW 521; Lobdell v. Mer- 
chants’, etc., Bank, 33 Mich. 408. 

Minn.—Obst v. Covell, 93 Minn. 30, 
100 NW 650 (certificate of tax sale, 
receipt for delinquent taxes, and no- 
tice of expiration of time for re- 
demption, with proof of service); At- 
tix v. Minnesota Sandstone Co., 85 
Minn. 142, 88 NW 436 (photograph). 

Miss.—Stiles v. Inman, 55 Miss. 
469; Monk v. Horne, 38 Miss. 100, 75 
AmD 94. 

Mo.—Shelton v. Franklin, 224 Mo. 
342, 1283 SW 1084, 1385 AmSR 537 (ab- 
stracts as evidence of title); Howard 
v.’ Brown, 197 Mo. 36, 95° Sw 191; 
Kansas City v. Searritt, 169 Mo. 471, 
69 SW 283; Kirton v. Bull, 168 Mo. 
622, 68 SW 927; McCartney v. Shep- 
ard, 21 Mo. 573, 64 AmD 250. 

Mont.—Thornton-Thomas Mercan- 
tile Co. v. Bretherton, 32 Mont. 80, 
80 P 10. 

Nebr.—Busboom v. Schmidt, 94 
Nebr. 30, 142 NW 290. 
one H.—Baker v. Davis, 19 N. H. 

N. Y.—Power v. Athens, 99 N. Y. 
592, 2 NE 609; Lexow v. Belding, 89 
App. Div. 622, 85 NYS 918; Bloom- 
ingdale v. Adler, TU) Mise. 182," 27 
NYS 321. 

N. C.—La Roque v. Kennedy, 156 
N. C. 360, 72 SE 454. 

Oh.—Bethel v. Woodworth, 11 Oh. 
St. 393. 

Or.—Currey v. Butcher, 37 Or. 380, 
61 P 6381. 

Pa.—Bergner v. Palethorp, 2 Wkly 
NC 297. 

Ss. C.—Hampton v. Hughes, 85 S. 
C. 343, 67 SE 311 (printed offer of 
reward); Pearlstine v. Phoenix Ins. 
Cos, iS S. Ce 246, 54 SH) 372. 

sg. D.—Sandys v. Robinson, 26 S. D. 
281, 128 NW 484 (tax certificate). 

Tex.—Hubert v. Bartlett, 9 Tex. 
97; ‘Chicago, ete,, RK. Co: tv. Douglass, 
33 Tex. Civ. A. 262, 76 SW 449; Bar- 
rett v. Spence, 28 Tex. Civ. A. 344, 
67 SW 921 (certificate of tax collec- 
tor). Ets Worth ete: sgh. Con sw 
Wright, 27 Tex. Civ. A. 198, 64 SW 
1001 (abandoned pleadings contain- 
ing admissions). 

Utah.—Fields v. Daisy Gold Min. 
Cos 26) Utahs 373,003 apa. 

Va.—Nottingham y. Ackiss, 107 
Va. 63, 57 SH 592 (objection too late 
if made on motion for new trial); 
Anderson v. Johnson, 32 Gratt. (73 
Va.) 558; Johnson v. Brown, 3 Call 
GEVaOeZ5os 

Wash.—Urquhart v. Coss, 60 Wash. 
249, 110 P 1001; Beebe v. Redward, 
35 Wash. 615, 77 P 1052; Wagner v. 
Mahrt, 32 Wash. 542, 73 P 675 (rec- 
ords); Greene v. Finnell, 22 Wash. 
186, 60 P 144 (lien notice); Olson v. 
Snake River Valley R. Co., 22 Wash. 
139, 60 P 156 (lien notice). 

W. Va.—Cheuvront v. Cheuvront, 
54 W. Va. 171, 46 SE 233. 


[a] Affidavits.—Washington Mill 
|Co. v. Marks, 27 Wash. 170, 67 P 
565. 

{b] Documents in foreign lan- 


guage.—The fact that documents ina 
foreign language, which were admit- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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count books;°* deeds and records thereof ;°° evidence 
of lost deed or other instrument ;* 


ted on condition that they should be 
afterward translated, were submit- 
ted to the jury without translation, 
is not ground for reversal, where 
counsel for the adverse party did not, 
after their admission, insist on their 
translation, or move for their exclu- 
sion because of the failure to trans- 
late them. Cheatham v. Ehrlich, 99 
Ga: 280, 25 SE 682. 

[ec] Unverified pleading.—The ob- 
jection that an unverified pleading 
which has been superseded by an 
amended pleading is inadmissible 
against the ewe cannot be first 


raised on ile Busboom  v. 
Schmidt, 94 None *30, 142 NW 290. 
98. Ark.—St. MovisktPete wit eeco: 


v. Murphy, 60 Ark. 333, 
46 AmSR 202. 

Ga.— Bennett v. Farmers, 
Bank, 124 Ga. 223, 52 SE 330. 

Ill.—Wilcoxon v. Read, 95 Ill. A. 
33; Smith v. Forth, 24 Ti, A: 198. 

lowa.—Poole v. Hintrager, 60 lowa 
180, 14 NW 223. 

Miss.—Cazeneuve v. Martinez, 28 S 
788 (verified account against estate). 

Mont.—Thornton-Thomas Mercan- 
tile Co. v. Bretherton, 32 Mont. 80, 
SO eelOy f 

Nebr.—Volker v. Tecumseh First 
Nat. Bank, 26 Nebr. 602, 42 NW 732. 

N. J.—Howard v. Moore, LEY ISG se 
L. 329, 75 A 435; Tindall v. McIntyre, 
24 N. J. Li. 147: 

N. Y.—Bartow v. Sidway, 72 Hun 
4250 nO NES Lio 

99. U. S.—Springer v. U. S., 102 
Wes. Dsoe26 le ed, (253. 

Ala. —Dailey v. Alabama Cons, Coal, 
CiLCL ICO LS Alavools Ol) SOO oy) ELen)= 
ry v. Frohlichstein, 149 Ala. 330, 43 
S 126; Griffin v. Doe, 12 Ala. 783. 

Cal. __Furrsy v. Lautz, 162° Cal, 397; 
AZZ IP SLONSs 

Fla.—Reid v. Southern Dev. Co., 52 
Fla. 595, 42 S 206; Marsh v. Bennett, 
49 Fla. 186, 38 S 237 

Tl._—Tucker v. Duncan, papa be AURIS 
458, 79 NE 613; Baltimore, etc. R. 
Co. v. Brubaker, 217 Ill. 462, 75 NE 
523; Cooney v. A. Booth Packing ‘Co; 
169 Ill. 370, 48 NE 406 (deed of for- 

eign corporation); Jackson v. War- 
ren, 32 Ill. 331; Moore vy. Vanormer, 
60 Tl. A. 25. 

Ky.—Asher v. Kentucky Union Co., 
87 SW 1087, 27 KyL 1102 (defect in 
acknowledgment); Harris v. Granger, 
4 B. Mon. 369; Thurston v. Master- 
son, 9 Dana 228. 


30 SW 419, 


etc., 


Me.—Webster v. Calden, 55 Me. 
"165. 

Ma Carron v. Norwood, 4 Harr. 
& M. 28 


Mich Pere Marquette R. Co. v. 
Graham, 136 Mich. 444, 99 NW 408; 
Schwartz v. Woodruff, 132 Mich. 513, 
93 NW 1067 (objection that acknowl- 
edgment of deed is void); Final v. 
Backus, 18 Mich. 218. 

Miss.—New Orleans, ete., R. Co. v. 
Moye, 39 Miss. 374; McCraven v. Mc- 
Guire, 23 Miss. 100. 

Mo.—Western vy. Flanagan, 120 Mo. 
61, 25 SW 581. 

Nev.—Streeter v. Johnson, 23 Nev. 
194,.44 P 819; Langworthy v. Cole- 
man, 18 Nev. 440, by 122 a 

N. H.—Roberts v. Rice, 69 N. H. 
472, 45 A 237 (office copy of deed). 

N. Y.—Meakings v. Cromwell, 5 N. 
Ne LSG: 

Okl.—Long Bell Lumber 
Martin, 11 Okl. 192, 66 P 328. 

Pa. —Uplinger Vv. Bryan, 12 Pa, 219; 
Wilmarth v. Mountford, 8 Serg. & R. 
124. 

Tex.—McNeally v. Stroud, 22 Tex. 
229: Miller v. Wybrants, 2 Tex. 
Unrep. Cas. 409; Rudolph v. Tinsley, 
(Civ. A.) 143 SW 209 (deed); Ardoin 
vy. Cobb, (Civ. A.) 136 SW 271; Flack 
v. Bremen, 45 Tex. Civ. A. 473, 101 
SW 537; Stith v. Moore, 42 Tex. Civ. 
A, 528, 95 Rie 587; Moody v. Ogden, 
31 Tex. Civ. 395, 72 SW 253. 

ah SL AWrRT v. Hatter, 152 Ala. 636, 


Cow ve 


N. 
44 S$ 859; Sovereign Camp W. W. v.! Realty Co., 


APPEAL AND ERROR 


judgments and | ters;* secondary 


Ruedrich, (Tex. Civ. A.) 158 SW 170 
(holding that, where, in an action on 
a benefit insurance certificate, no ob- 
jection was made at the trial to the 
manner of proving the loss of the 
certificate and its contents, no ques- 
tion could be raised relative thereto 
on appeal). 

U. S.—Aitna Indemn. Co. v. 
Ladd, 135 Fed. 636, 68 CCA 274 (ob- 
jection that transcript of judgment 
was not properly certified). 

Ill.—Feld v. Loftis, 240 Ill. 105, 88 
NE 281 (holding that objection that 
the transcript of a judgment and pro- 
ceedings before a justice of the 
peace was improperly admitted in 
evidence because the certificate to 
the transcript lacked a seal cannot 
be made for the first time on appeal); 
Schuler v. Schuler, 209 Ill. 522, 71 
NE 16 [rev 104 Ill. A. 463]; Cotting- 
ham v. Springer, 88 Ill. 90; Peo. v. 
Gray, 72 Ill; 343. 

Ind.—Hunsinger vy. Hofer, 110 Ind. 
390, 11 NE 463. 

Iowa.—Bennett v. Marion, 119 Iowa 
473, 93 NW 558. 

Miss.—House v. Fultz, 21 Miss. 39. 

Mo.—Coffin v. Elgin, 243 Mo. 455, 
147 SW 835; State v. Silverstein, 77 
Mo. A. 304. 

N. J.—Rosenberg v. Stover, 67 N. 
J. Li. 506, 51 A 931. 

N. Y.—Wells v. Davis, 12 NE 42; 
Schrader v. Musical Mut. Protective 
ae 8 NYS 706. 


C.—Lawrence v. Grambling, 13 
SICse2 0: 

Tex.—Still v. Focke, 66 Tex. 715, 
2 SW 59 


Wash.—Vincent v. edelnte Mill 
Co., 7 Wash. 566, 35 P 396. 

3. Tll—Prairie doit Rocher _ v. 
Schoening-Koenigsmark Milling Co., 
248 Ill. 57, 93 NE 425; Arcola v. Wil- 
kinson, 233 Ill. 250, 84 NE 264; Bil- 
lings v. Chicago, 167 Ill. 337, 47 NE 
731; O’Donnell v. Riter-Conley Mfg. 
Co., 172 Ill. A. 601 (objection that the 
certificate attached to the ordinance 
did not show that it was published 
in a newspaper as required by stat- 
ute); Craw v. Chicago City R. Co., 
159 Ill. A. 100; Hinchliff v. Robinson, 
118 Ill. A. 450; Chicago, ete., R. Co. v. 
Beaver, 96 Ill. A. 558 [aff 199 Ill. 
34, 65 NE 144]; Naegle v. Centralia, 
81 Ill. A. 334 [rev on other grounds 


als BBE, Aa 44 NE 128]; Flora v. 
Lee, 5 Ill. A. 629. 
Ind.—Pittsburgh, ete, R. Co. v. 


Rogers, 45 Ind. A. 230, 87 NE 28. 

La.— McCloughry v. Finney, 37 La. 
Ann, 27 

Miss.—Morris v. 73 
Miss. 430, 19 S 105. 

Mo.—Erickson y. Kansas City, ete., 
RE CofA Mow 64 eG 3S Wie 0226 
Deitring v. St. Louis Transit Co., 109 
Mo. A. 524, 85 SW 140; Dunkman vy. 
Wabash, etce., R. Co., 16 Mo. A. 547. 

N. Y.—Burke v. City, etc., Con- 
pee Co., 133 App. Div. 113, 117 NYS 


Greenwood, 


Tex.—Missouri, ete., R. Co. v. Ow- 
ens, (Civ. A.) 75 SW 579. 
Wash.—Tecklenburg v. Everett R., 


etc, Co., "59 “Wash. 384, 109 “BP: 1036, 
34 LRANS 784. 
4. U. $.—Texas, ete, R. Co. v. 


Coutourie, 135 Fed. 465, 68 ‘CCAR 

Cal.—In re Balfour, 14 Cal. A. 261, 
isiah seeks: 

Ill.—Central Lumber Co. v. Kelter, 
201 3112 503, 66 INE) 543" [aff e102” 11. 
A. 333]; Union Surety, etc., Co. v. 
Tenney, 102 Ill. A. 95 [aff 200 Ill. 
349, 65 NE 688]. 

Md.—Key v. Knott, 9 Gill & J. 342. 

Mass.—Everson v. Casualty Co. of 
America, 208 Mass. 214, 94 NE 459; 
Doon y. Felton, 203 Mass. 267, 89 NE 
539. 

Mo.—Moseley v. Missouri Pac. R. 
Co.,-132 Mo. A. 642, 112 SW 1010. 

N. H.—Watson vy. Walker, 23 N. H. 


471. 
Y.—Fisher v. Wakefield Park 
135 App. Div. 808, 120 
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transcripts thereof;? municipal ordinances;? let- 


evidence;° evidence of statements, 


NYS 129 [rearg den 137 App. Div. 890 
mem, 121 NYS 1130 mem]; Thyll v. 
New York, etc., R. Co., 92 App. Div. 
513, 87 NYS 345 [mod 84 NYS 175]; 
Buedingen Mfg. Co. v. Royal Trust 
Co., 90 App. Div. 267, 85 NYS 621 [aft 
74 NE 1115 mem]. 

8. C—General Electric Co. v. 
Blacksburg Land, ete. Co., 46 S. C. 
75, 24 SH 43. 

Ta] Letter of corporation admit- 
ted without objection that it was not, 
and appeared not to have been, au- 
thorized by the corporation. In re 
Balfour, 14 Cal. A. 261, 111 P 615. 

5. U. S.—Beebe v. U. S., 161 U. S. 
104, 16 SCt 532, 40 L. ed. 633; Ex p. 
Spies, 123 0U-7S) 130, 8aSCer walemen ee 
ed. 80; George Adams, etc., "Co. 
South Omaha Nat. Bank, 123 eas 
641, 60 CCA 579; Robinson v. Dew- 
hurst, 68 Fed. 336, 15 CCA 466; Pax- 
son vy. Brown, 61 Fed. 874, 10 CCA 
135; Hazard Powder Co. v. Volger, 
58iyMed: 152,17. CCA S130 Paine inves 
Trask, 56 Fed. 238, 5 CCA 497; Paine 
v. Trask, 56 Fed. 231. 

Ala.—Southern R. Co. v. Stonewall 
Ins. Co.,.177 Ala. 327, 58 S 313 (proof 
of assignment by secondary evi- 
dence); Powers v. Hatter, 152 Ala. 
636, 44 S 859; Hamilton vy. Griffin, 123 
Ala. 600, 26 S 243 (objection that 
proof of adoption was by testimony 
of a witness, rather than by the pro- 
ceedings of probate court); Watson 
v. Simmons, 91 Ala. 567, 8 S 347; 
Beattie v. Abercrombie, 18 Ala. 9. 

Ark.—Wade v. Goza, 78 Ark. 7, 96 
SW 388; Allen v. Ozark Land Co., 55 
Ark. 549, 18 SW 1042. j 

Cal.—Banister v. Campbell, 138 

103 5 Péo. Vv. 


Cateye 25ibs © idle iO 4. 

Northey,0 77) Cal, 1618, 9" By 8655120 Rk 
129; Bennett v. Green, 74 Cal. 425, 
TEP) 1231-0 Watnousi v: Cunningham, 
Wde Cal: 30, 11 P 811; Sweetland .v. 
Shattuck, 66 Cal. cy bs 4 P 885; Peo. v. 
Salorse, 62 Cal. 139; Frink v. Alsip, 
49 Cal. 103; Pratalongo v. Larco, 47 
Cal. 378. <2: 

Colo.—Coleman v. Davis, 13 Colo. 
98, 21 P 1018; Employers’ Liability 
Assur. Co. v. Morris, 14 Colo. A. 354; 
60 P 21; Hattersley v. Burrows, 4 
Colo, :A 538, 36M PRS Ot 

Ga.— Walters v. Americus Jewelry, 
ete:, Co: 9114) (Gar) 564" 40) (Sm s0ss 
Sims v. State, 87 Ga. 569, To SHes5 12 

Ill.—Peo. v. Robeson, 253 TI 4565 
97 NE 687; Peo. v. Waite, 23a ths 
164, 86 NE 572; Kennedy v. Borah, 
226 Ill, 2438, 80 NH, 7675 Tucker yt 
BDunean;, 224 Tl. 9453) 079s. NB 613% 
Baltimore, ete., R. Co. v. Brubaker, 
217 Ill. 462, 75 NE 523; Ramsay v. 
Peo., 197 Ill. 572, 64 NE 549, 90 AmSR 
TT [ath 97 TMi eAg283as § Mackin eve 
Haven, 187 Ill. 480, 58 NE 448 [aff 
88 Ill. A. 434]; Condon v. Brockway, 
157 Ill. 90, 41 NE 634; Tedens v. 
Chicago Sanitary Dist., 149 Ill. 87, 
36 NE 1033; Benefield v. Albert, 132 
Ill. 665, 24 NE 634; Walsh v. Wright, 
101 Ill. 178; Brush v. Seguin, 24 Til: 
254; Smith v. Kahill, 17 Ill. 67; Clay 
ve- Boyer, T10im Di) 506s Jarome. 
Vaughn, 7 Ill. 132; Whiteside v. Div- 
ers, 5 Ill. 386; Wright v. Bennett, 4 
Tll. 258; Waiss v. Cannon, 146 Ill. 
A. 379; Miller v. Potter; 59° Ill. A: 
125; Cleveland, ete., R. Co. v. Strong, 
56 Ill. A. 604; Mackin y. O’Brien, 33 
Ill. A. 474, 

Ind.—Poole v. McGahan, 124 Ind. 
583, 24 NE 723; Johnson vy. State, 80 
Ind. 220; Mecllvain y. State, 80 Ind. 
69; Moore v. Worley, 24 Ind. 81. 

Iowa.—Fish v. Chicago, ete., R. Co., 
81 Iowa 280, 46 NW 998; Scott v. 
Chicago, etc., R..Co., 78 Iowa 199, 42 
NW 645; Moody v. Dryden, 72 Iowa 
461, 34 NW 210; Saunders v. Mullen, 
66 Iowa 728, 24 NW 529; Burlington, 
etc., R. Co. v. Sherwood, 62 Iowa 309, 
17 NW 564; Guest v. Byington, 14 
Iowa 30. 

Ky.—Moore v., Kersey, 90 SW 10738, 
28 Be 1030; AW ilameon v. Johnston, 
4 °T. B, Mon. 253. 
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declarations, or admissions;°® and 


expert or opinion evidence and the allowance of hy- 
In like manner it has been 


pothetical questions.’ 


La.—Monaghan v. Hall, 18 La. Ann. 
310; State v. Breed, 10 La. Ann. 491; 
Jacob v. Davis, 4 La. Ann. 395 Brown 
v. Frantum, 6 Sep ehy 


v. Brackett, etc., Co., 109’Me. 301, 84 
A 146; Woodward v. Shaw, 18 Me. 304. 


Mass. — Selleck v. Garland, 184 
Mass. 596, 69 NE 345. 
Mich.—Macomb v. Wilkinson, 83 


Mich. 486, 47 NW 336; Hart v. Port 
Huron Tp., 46 Mich. 428, 9 NW 481; 
Johnstone v. Scott, 11 Mich. 232. 

Mo.—Rothwell v. Craig, 147 Mo. 
616, 49 SW 1116 [foll and appr Roth- 
well v. Jamison, 147 Mo. 601, 49 SW 
503] (certified copy of will); Brown 
v. Oldham, 123 Mo. 621, 27 SW 409; 
State v. Robinson, 117 Mo. 649, 23 
SW 1066; Meyers v. School Dist. No. 
2, 96 Mo. A. 48, 75 SW 1120; La- 
Fayette Mut. Bldg. Assoc. v. Klein- 
hoffer, 40 Mo. A. 388; Kinion vy. Kan- 
sas City, etc, R. Co., 39 Mo. A. 382. 

Nebr.—McCormick vy. Laughran, 16 
Nebr. 87, 20 NW 107. 

Nev.—Vietti v. Nesbitt, 22 Nev. 
390, 41 P 151; Sherwood v. Sissa, 5 
Nev. 349. 

N. H.—Downs v. Knights of Co- 
lumbus, 76 N. H. 165, 80 A 227; Car- 
ter v. Beals, 44 N. H. 408. 

N. M.—Sloan v. Terr., 6 N. M. 416, 
27 P 116. 

N. Y.—Howell v. Adams, 68 N. Y. 
314; Marion v. B. G. Coon Constr. 
Co., 157 App. Div. 95, 141 NYS 647; 
Neumeyer v. Hooker, 131 App. Div. 
6926 cie! NIViS 204 =a fie O9 SNe. 9M: 
mem, 93 NE 1126 mem]; Place v. 
Place, 122 App. Div. 363, 106 NYS 
781; Ochs v. Frey, 47 App. Div. 390, 
62 NYS 67; Voshefskey v. Hillside 
Coal, ete., Co., 21 App. Div. 168, 47 
NYS 386; Ackley v. Welch, 85 Hun 
178, 32 NYS 577; Michaelis v. Wil- 
shusen, 19 Mise. 153, 48 NYS 273; 
‘Artcher v. Zeh, 5 Hill 200. 

Ss. C—Mathis v. Southern R. Co., 
53 S. C. 246, 31 SE 240; Long v. Mc- 
Kissick, 50 S. C. 218, 27 SH 636; 
Brown v. Barnwell Mfg. Co., 46S. C. 
415, 24 SE 191; State v. Talbert, 41 
sc EA EN) SE 852. 

Ss. D.— Zip p v. Colchester Rubber 
Cogei2's. D. 218, 80 NW 367; Yetzer 
VW wounge. soo. Die26s, 52 NW 1054; 
McLaughlin v. Wheeler, 1 S. D. 497, 
47 NW 816. 

Tex.—Levy v. Maddox, 81 Tex. 210, 
16 SW 877; Brown v. Perez, 79 Tex. 
157, 14 SW 1055; Ellis v. Garvey, 76 
Tex. 371, 18 SW 320; Long v. Gar- 
nett, 59 "Tex. 229; Ragsdale v. Rob- 
inson, 48 Tex. 379: Peck v. Morgan, 
(Civ. As) 156 sw 917; Mensing v. 
Cardwell, 33 Tex. Civ. ‘A. 16, 75 SW 
347; Moody v. Ogden, 31 Tex. Civ. A. 
395, 72 SW 253; Davis v. Bargas, 12 
Tex. Civ. A. 59, 33 SW 548; Waul v. 


State, 33° ‘Tex. ‘Cr.'228; 26 Sw 199; 
Barnes fe Downes, 2 Tex. A. Civ. 
Cas. § 52 


iy Rood, 62 Vt. 293, pines 

Va.—Western Union Tel. Co. 
Powell, 94 Va. 268, 26 SE 828; Shue 
v. Turk, 15 Gratt. "(56 ATEN) 256. 

Wash.—St. Martin v. Skamania 
Boom Co., 79 Wash. 393, 140 P 355; 
Holly St. Land Co. v. Beyer, 48 Wash. 
422, 98 P 1065; Titlow v. Cascade Oat 
Meal Core15 Wash. 652, 47 P’19 (ap- 
pointment of receiver). 

W. Va.—White v. Core, 20 W. Va. 
272; Connor v. Fleshman, 4 W. Va. 
693; Baltimore, etc., R. Co. v. Skeels, 
3 W. Va. 556. 

Wis.—Kleety v. Delles, 45 Wis. 484. 

[a] Office copy of deed.—Objec- 
tion that an office copy of a deed 
offered in evidence was not evidence 
of what the original contained can- 
not be first raised on appeal. Rob- 
erts v. Rice, 69 N. H. 472, 45 A 237. 

[b] Contents of contract.—While 
contracts, not offered.in evidence, are 
the best evidence of their contents, 
testimony as to the contents, received 
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uP 


81 NW 80, 
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to reception of 


without objection, must be consid- 
ered on appeal. Doylestown Agricul- 
tural Co. v. Brackett, etce., Co. 109 
Me. 301, 84 A 146. 

[e] Contents of note.—Where, in 
an action on a note, defendant per- 
mits secondary evidence of its con- 
tents without objection, and there is 
no issue as to the existence of the 
note, and the note is not introduced 
in evidence, defendant cannot com- 
plain that there is nothing on which 
to base the judgment against him. 
Peck, v. Morgan, (Tex. Civ. A.) 156 
SW 917. 

[d] Expert testimony as to X-ray 
pictures.— Where experts testified as 
to what X-ray pictures contained, but 
the pictures, although in court, were 
not introduced in evidence, and there 
was no demand that they should be 
introduced, the defeated party cannot 
complain on the ground that the pic- 
tures were not introduced. Marion v. 
B. G. Coon Constr. Co., 157 App. Div. 
pee 141 NYS 647. 
Frank vy. Pennie, 117 Cal. 254, 


7. ‘S.—Herencia v. Guzman, 219 
U. Sl. -44, 31, SCt-135, 55 -laed. 28s 
Wabash Screen Door Co. v. Black, 126 
Fed. 721, 61 CCA 639; Sigafus v. Por- 
ter, 84 Fed. 430, 28 CCA 443 [rev on 
other grounds 179 U. S. 116, 21 SCt 
34, 45 L. ed. 113]. 

Ala.—Abingdon Mills v. Grogan, 
175 Ala. 247, 57 S 42; Southern R. Co. 
v. Gullatt, 158 Ala. 502, 48 S 472; 
Long Distance Tel., etc., Co. v. 
Schmidt, 157 Ala. 391, 47 S 731; En- 
glehart v. Richter, 136 Ala. 562, 33 S 
939; Mobile, ete., R. Co. v. Riley, 119 
Ala. 260, 24 S 858. 

Ariz.—Southwestern Commercial 
noe v. Owesney, 10 Ariz. 49, 85 P 

Cal.—Bundy v. Sierra Lumber Co., 
149 Cal. 772, 87 P 622; Peo. v. Moan, 
65 Cal. 532, 4 P 545; Pratt v. Wel- 
come, 6 Cal. A. 475, 92 P 500. 

Colo.—Denver, etc., R. Co. v. Reit- 
er, 47 Colo. 417, 107 P 1100; Tanner 
v. Harper, ‘82 Colo. 156, 75 P 404. 

Ill. Lincoln vy. Chicago, ete, R. 
Co., 262 Ill. 98, 104 NE 282 (that wit- 
nesses gave their opinions on the 
ultimate fact); Coburn v. Moline, 
ete., R. Co., 243 Tll. 448, 90 NE 741, 
134 AmSR 377; Riverton Coal Co. v. 
Shepherd, 207 Ill. 395, 69 NE 921 
{aff 111 Ill. A. 294]; People’s Cas- 
ualty Claim Adjustment Co. v. Dar- 
row, 172 Ill. 62, 49 NE 1005 [aff 70 
Till. A. 22]; Kirsch .v. Walter, 151 T11. 
A. 378; Chicago Union Tract. Co. v. 
Roberts, 131 Ill. A. 476 [aff 229 T1l. 
481, 82 NE 411]; Illinois Cent. R. Co. 
v. Becker, 119 Ill. A. 221; Botwinis 
v. Allgood, 113 Ill. A. 188; Spring- 
field v. McCarthy, 79 Ill. A. 388. 

Ind.—Midland R. Co. vy. Dickason, 
130 Ind. 164, 29 NE 775. 

Iowa.—Quackenbusch vy. Chicago, 
ete., R. Co., 73 Iowa 458, 35 NW 543 
(objections on the ground that there 
was no evidence in support of the 
hypothesis). 

Kan.—Roark v. Greeno, 61 Kan. 
299, 59 P 665 [rev 8 Kan. A. 390, 56 
P 329]; Holman v. Raynesford, 3 
Kan. A. 676, 44 P 910. 

Ky.—Shirley v. Southern R. Co., 89 
SW 124, 28 KyL 154 (opinions as to 
damages). 

Md.—Maryland, ete, R. Co. 
Tucker, 115 Md. 48, 80 A 688; Grill 
v. O'Dell, 113 Md. 625,. 77 A 984; 
United Re etc., Co. v. Corbin, 109 Md. 
442, 72 A 606. 

Mass.—Knight v. Overman Wheel 
Co., 174 Mass. 455, 54 NE 890 

Mich. —Sisson v. Lampert, 159 
Mich. 509, 124 NW 5138; Lockard v. 
Van Alstyne, 155 Mich. 507, 120 NW 
1; McKnight v. Detroit, etc., R.-Co., 
135 Mich. 307, 97 NW 772; Potter v. 
Detroit, ete. R. Co.,; 122 Mich. 179, 
82 NW 245; Rivard v. 


held that the rule also applies to objection to the 
want of a seal,® or the want of proof of the exe- 


| Rivard, 109 Mich. 98, 66 NW 681, 63 
AmSR 566. 

Minn.—Spino v. Butler, 113 Minn. 
326, 129 NW 590; Cameron vy. Duluth- 
Superior Tract. Co., 94 Minn. 104, 102 
NW 208. 

Mo.—De Maet vy. Fidelity Storage, 
ete.,) Co:, 231) Mo. 615,132. Sw i732e 
Bragg Vv. Metropolitan StRiaCo., 193 
Mo. 331, 91 SW 527; Longan v. Welt- 
mer, 180 Mo. 322, 79 SW 655, 103 
AmSR 5738, 64 LRA 969; Sprague v. 
Sea, 152 Mo. 327, 53 SW 1074; Ful- 
lerton v. Fordyce, 144 Mo. 519, 44 SW 
1053; Moore v. Missouri Pac. R. Co., 
164 Mo. A. 34, 147 SW 488; Wagner 
v. Metropolitan St. R. Co., 160 Mo. A. 
834, 142 SW 463; Linderman v. Car- 
min, 142 Mo. A. 519, 127 SW 124; 
Utz ya Orient rInsys. Co;; ts 9m Mona. 
552, 123 SW 538; Van Cleve’ v. St. 
Louis; ete: (RaiCo:, lo le vow casos cs 
118 SW 116. See Holton vy. Cochran, 
208 Mo. 314, 106 SW 10385. . 

Nebr.—Reed v. Syracuse, 83 Nebr. 
713, 120 NW 180; Omaha Belt R. Co. 
v. McDermott, 25 Nebr. 714, 41 NW 
648; Republican Valley R. Co. v. 
Hayes, 13 Nebr. 489, 14 NW 521; 
Western Union .Tel. Co. v. Church, 3 


Nebr. (Unoff.) 22, 90 NW 878, 57 
LRA 905. 
N. Y.—Dunsbach vy. Hollister, 132 


N. Y. 602 mem, 30 NE 1152 mem; 
Smith v. Manhattan R. Co., 112 App. 
Div. 202, 98 NYS 1 [rev 48 Mise. 393, 
95 NYS 529]; Dunican vy. Union R. 
Co: 56 App. Div.’ 181, 67 NWS 645 
[aff 171 N. Y. 692 mem, 64 NE 1120 
mem]; Tracey v. Metropolitan St. R. 
Co.;, 49. App. Dive 963) Noy Sua 
[aff 168 N. Y. 653 mem, 61 NE 1135 
mem]; Morgan v. Warner, 45 App. 
Div. 424, 60 NYS 963 [aff 162 N. Y. 
612 mem, 57 NE 1118 mem]; Sands v. 
Sparling, 82 Hun 401, 31 NYS 251; 
Phillips v. Covell, 79 Hun 210, 29 
NYS 613; Pollock v. Brennan, 39 N. 
Y. Super. 477; Gibbons v. Phcenix, 
15 NYS .410;. Kilpatrick ‘yv. Dean}, 3 
NYS 60 [aff 15 Daly 182, 4 NYS 708]. 

Or.—Ferrari v. Beaver Hill Coal 
Co., 54 Or. 210, 94 P 181, 95 P 498, 102 
12 175, 1016; ‘Aldrich v. Columbia R. 
Co., 39 Or: 263, 64-P)455. 

Pa.—Fisher v. Ruch, 12 Pa. Super. 240. 

S. C.—Hyland v. Southern Bell Tel., 
Cte. COs, (0 S.C. 281d, 49 SE S79. 

S. D.—Reeves v. Chicago, OtGiywabt. 
Co., 24 S. D. 84, 123 NW 498; Hed- 
lun v. Holy Terror Min. Coz 16 S. D. 
261, 92 NW 31. 

Tex. —Texas, ete., R. Co. v. Walker, 
(Civ. A.) 125 SW 99; Texas, etc., R. 
Co. v. Warner, 42 Tex. Civ. A. 280, 
93 SW 489; Gulf, etc., R. Co. v. Mat- 
thews, 28 Tex. Civ. A. 92, 66 SW 588, 
67 SW 788. 

Utah.—Sargent v. Union Fuel Co., 
37 Utah 392, 108 P 928 

Vt. —Dugegan Vv. Heaphy, 85 Vt. 515, 
83 A 726; Jewell v. Hoosac Tunnel, 
etc. Co., 85 Vt. 64, 81 A 238; Par- 
ker v. McKennon, 76 Vt. 96, 56 A 
536; Hathaway v. National i098 Ins. 
Co... 48 Vt. 335. 

Wis.—Dralle v. Reedsburg, 140 
Wis. 319, 122 NW 771; Lyon v. Grand 
Rapids, 121 Wis. 609, 99 NW 811. 

See also infra § 741. 

[a] Testimony as to contents of 
books.—Where an expert testified as 
to the contents of plaintiff's books, 
the fact that the books themselves 
were not offered is no ground for 
complaint on appeal, the record indi- 
cating that they were in court, and 
the failure to offer them not having 
been made a ground of objection to 
the expert’s testimony. Salem Tract. 
Co. v. Anson, 41 Or. 562, 67 P 1015, 
69 P 675. 

8. U. S.—Robinson v. Dewhurst, 
68 Fed. 336, 15 CCA 466. 

Ill.—Feld v. Loftis, 240 Ill. 105, 88 
NE 281 [aff 140 Ill. A. 530]; Baker v. 
Baker, 159 Ill. 394, 42 NE 867; John- 
son v. Adleman, 35 Ill. 265. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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eution of instruments;® and, where evidence, either 
oral or written, is. admitted without objection, it 
is too late to insist for the first time on ap- 
peal that it was admitted without the proper foun- 


dation therefor having been laid.!° 


seen in another connection, the rule applies to the 
objection that certain evidence was inadmissible 


under the pleadings."? 


Kan.—Metzger v. Burnett, 5 Kan. 
A. 374, 48 P 599 (absence of seal of 
court from execution introduced in 
evidence). 

Mich.—Little v. Mills, 98 Mich. 423, 
57 NW 266 (notice of protest not un- 
der seal). 

Pe ae COUN ete v. Barada, 28 Mo. 

N. Y.—Gillett v. Campbell, 1 Den. 520. 


9. U. S—Falk v. Gast Lith., etc., 
Co., 54 Fed. 890, 4 CCA 648. 
Cal.—Shain v. Sullivan, 106 Cal. 


208, 39 P 606; French v. Atlas Mill- 
ings Cosel iCaliy At 226,01-19.P4203; 

Ga.—Poulet v. Johnson, 25 Ga. 403. 

Ill.—Brown v. Schintz, 203 Ill. 136, 
67 NE 767; Hansen y. Hale, 44 Ill. A. 
474. 

Iowa.——Mumma v. McKee, 10 Iowa 
107. 

Ky.—Underwood v. Ogden, 6 B. 
Mon. 606. 

gr pcos A v. McDonald, 1 Rob. 

Mo.—Nickerson vy. Leader Mercan- 
tile Co., 90 Mo. A. 336. 

N. YY. Ranney v. Gwynne, 3 HE. D. 
Smith 59. 

Okl.—Long Bell Lumber Co. v. 
Martin, 11 Okl. 192, 66 P 328. 

Or.—Currey v. Butcher, 37 Or. 380, 
61 P 631; Knoll v. Kiessling, 23 Or. 
8, 35 P 248. 

Tex.— McCamant v. Roberts, 80 
Tex. 316, 15 SW 580, 1054. 

Utah.—Fields v. Daisy Gold Min. 
COs ZO UtaAnes. Vo, plows (oak. 

Va.—George Campbell Co. v. An- 
gus, 91 Va. 438, 22 SE 167. 

Wash.—Urquhart v. Coss, 60 Wash. 
249, 110 P 1001; Blewett v. Bash, 22 
Wash. 536, 61 P 770 (execution of 
mortgage). 

Wyo.—Boswell v. Laramie First 
Nat. Bank, 16 Wyo. 161, 92 P 624, 93 


P 661. 

10. U. S.—George Adams, etc., Co. 
v. South Omaha Nat. Bank, 123 Fed. 
641, 60 CCA 579. 

Ala.—Mobile, etc., R. Co. v. Riley, 
119 Ala. 260; 24 1S °858; Cooper’ v. 
Davison, 86 Ala. 367, 5 S 650; Pearson 
v. Darrington, 32 Ala. 227; Beattie v. 
Abercrombie, 18 Ala. 9. 

Cal.—Shain v. Sullivan, 106 Cal. 
208, 39 P 606; Burbank v. Dennis, 101 
Call 90535 Pp 444; Napa v. Howland, 
87 Cal. 84, 25 P 247; Posten v. Ras- 
sette, 5 Cal. 467; Starkweather v. 
Dawson, 14 Cal. A. 666.992. P36; 
In re Balfour, 14 Cal. A. 261, 111 P 615. 

Colo. —Gumaer v. Jackson, 87 Colo. 
39, 86 P 885 (want of proof of own- 
ership of note sued on); Hmployers’ 
Liability Assur. Co. v. Morris, 14 
Golo, A. 354,60 Bi 24. 

Conn.—Sturdevant’s App., 71 Conn. 
392, 42 A 70. 

Del.—Creswell v. Wilmington, ete., 
R. Co., 18 Del. 210, 43 A 629. 

Ga.—F lint River, CLC ee COeT Vs 
Maples, 10 Ga. A. 573, 73 SE 957. 

Tll.—Kennedy v. Borah, 226 Ill. 2438, 
80 NE 767 (parol evidence as to con- 
tents of files and records of an adop- 
tion proceeding which had been de- 
stroyed by fire, without first proving 
want of a certified copy of such rec- 
ords); Tucker ‘v. Duncan, 224 Ill. 453, 
79 NE 6138; Baltimore, etc., R. Co. v. 
Brubaker, 217 Ill. 462, 75 NE 523 
(record of deed); Ramsay v. Peo., 
197 Tll. 572, 64 NE 549, 90 AmSR 
177 [aff 97 Ill. A. 283]; Grand Pass 
Shooting Club v. Crosby, 181 Ill. 266, 
54 NE 913; Atchison, etc., R. Co. v. 
Feehan, 149 Ill. 202, 36 NE 1036; 
Weber v. Mick, 131 Ill. 520, 23 NE 
646; Daniels v. Burso, 40 Ill. 307; 
Jackson v. Warren, 32 Ill. 331; Funk 
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So, as we have 


Me (Staats, 022455 Li 6325" (Clowry ew. 
Holmes, 170 Ill. A. 125; Spenler v. 
Turley, 158 fll. A. 146; Hinchliff v. 


Robinson, 118 Ill. A. 450; Wilcoxon v. 
Read, 95 Ill. A. 33 (books of account). 

Ind.—Mcllvain v. State, 80 Ind. 
69; Mills v. Snypes, 10 Ind. A. 19, 37 
NE 422. 

Ky.—Jarboe v. McAtee, 7 B. Mon. 
279; Harris v. Granger, 4 B. Mon. 369. 
roe Nein Spas v. White, 10 Gill & J. 

Mass.— Putnam v. Harris, 193 
Mass. 58, 78 NE 747; Leathe v. Bul- 
lard, 8 Gray 545. 

Mich.—Opsomere v. Opsomere, 167 
Mich. 636, 133 NW 518 (objection 
that notes of stenographer on former 
trial. were not proven); McKnight v. 
Detroit, etc., R. Co., 135 Mich. 307, 97 
NW 772. 

Minn.—Goss_ v. Goss, 102 Minn. 
346, 1138 NW 690; Graves v. Bonness, 
97 Minn. 278, 107 NW 163. 

Mo.—Rothwell v. Craig, 147 Mo. 
616, 49 SW 1116 [foll and appr Roth- 
well v. Jamison, 147 Mo. 601, 49 SW 
503] (certified copy of will); Webb 
v. Archibald, 28 SW 80; Brown vy. 
Oldham, 123 Mo. 621, 27 SW 409. 

Nev.—State v. Consolidated Vir- 
ginia Min. Co., 13 Nev. 194; Sharon 
v. Minnock, 6 Nev. 377; Lockhart v. 
Mackie, 2 Nev. 294. 

N. Y.—Norton v. Webber, 69 App. 
Div. 130, 74- NYS 524 [aff 174 N. Y. 
514 mem, 66 NE 1112 mem] (insuffi- 
cient foundation); Clarke v. West- 
cott, -2 App: | Div..503,) ST NYS 1117 
{aff 158 N. Y. 736 mem, 53 NE 1124 
mem]; Hitchings v.*St. Louis, etc., 
Canal, ete., Co., 68 Hun 33, 22 NYS 
719; Kaufman v. Schoefel, 46 Hun 
5iie-fafl. 113 N. ¥..635, mem, 20° NE 
878 mem]; Morris vy. Murray, 22 
Misc. 697, 49 NYS 1093; Boughton v. 
Smith, 22 NYS 148 [rev on other 
grounds 142 N. Y. 674 mem, 37 NE 
470]. 

Okl.—Long Bell Lumber 
Martin, 11 Okl. 192, 66 P 328. 

Or.—Ferrari v. Beaver Hill Coal 
Cor O47 Ore 102947 P1895 P1498. 
102 P 175, 1016 (opinion evidence; no 
foundation oe Currey v. Butcher, 
3%, Or. 73805, 61) P6310 

S. C.—Mathis v. Southern R. Co., 
53. S.C. 246; 31 SH 240. 

Ss. D.—Bliss v. Waterbury, 27 S. D. 
429, 131 NW 731; Zipp v. Colchester 
Rubber Co., 12 S. D. 218, 80 NW 367. 

Tex.—McCamant v. Roberts, 80 
Tex. 316, 15 SW 580, 1054; Waters v. 
Spofford, 58 Tex. 115; Moody v. Og- 
den, 31 'Tex. Civ. A. 395, 72 (SW. 253 
(holding that an objection to a cer- 
tified copy of the record of a deed as 
evidence, on the ground that the orig- 
inal deed was not accounted for, and 
no notice was given of the intent to 
use copies, is untenable in the appel- 
late court, where not made below); 
Gulf, etc., R. Co. v. Matthews, 28 Tex. 
Civ.- A. 92, 66 SW 588, 67 SW 788 
(expert testimony); Ft. Worth, etc., 
RaCoune Wriebty 20 ex. CivirA 198, 
64 SW 1001 (abandoned pleadings 
containing admissions). 

, welb ‘Gratt. 256. 

Wash.—Samuel & Jessie Kenney 
Presb. Home v. Kenney, 45 Wash. 
106, 88 P 108 (will; admission to pro- 
bate); Blewett v. Bash, 22 Wash. 536, 
61 P 770 (execution of mortgage). 

Wyo.—Bergauist v. West Virginia- 
Wyoming Copper Co., 18 Wyo. 234, 


Com v- 


106 P 673. 

Impeachment of witness see infra 
§ 742. 

[a] etters—An objection that 


there is no evidence that certain let~- 


Knoll v. Kiessling, 


[3C.J3.] 815 


Indefiniteness in a stipulation under which evi- 
dence is received cannot be taken advantage of on 
appeal, unless based on an objection raised below.'? 

Other evidence admitted without objection. 
pellant cannot complain of the admission of evidence 
over his objection, where evidence of the same tenor 
was admitted without objection.?? 

Admission ‘‘subject to all legal exceptions.’’ 


Ap- 


It 


ters, copies of which are offered in 
evidence, were deposited in the mail, 
if not made in the trial court, cannot 
be availed of in the appellate court. 
Union Surety, ete., Co. v. Tenney, 102 
Ill. A. 95 [aff 200 Ill. 349, 65 NE 688]. 

{b] Genuineness of writings gen- 
erally.— Where writings, the genuine- 
ness of which has not been proved, 
have been admitted in evidence, ob- 
jection on that ground cannot be 
raised for the first time on appeal. 
Burnett v. Lyford, 93 Cal. 114, 28 P 
855; Guest v. Byington; 14 Iowa 30; 
Kaufman vy. Schoefel, 46 Hun 571 
[aff 113 N. Y. 635 mem, 20 NE 878 
mem]; McCamant v. Roberts, 80 Tex. 
316, 15 SW 580, 1054; George Camp- 
bell Co. v. Angus, 91 Va. 438, 22 SE 
167. 

[ec] Execution of instrument or 
contract.—(1) As, for instance, to 
the admission of a note in evidence 
without proof of execution (Hansen 
v. Hale, 44 Ill. A. 474), (2) or that 
the signatures of the maker and in- 
dorsers were not proved (Shain v. 
Sullivan, 106 Cal. 208, 39 P 606; 
25 Or) (8,5 30 ay 
248), (8) or that the execution of a 
contract offered in evidence was not 
proved. Falk v. Gast Lith., etc., Co., 
54 Fed. 890, 4 CCA 648. And see 
other cases supra note 9. 

[d] Letters of administration.— 
That proof of letters of administra- 
tion was not duly made. Donohue vy. 
Henry, 4 BE. D. Smith (N. Y.) 162. 

[e] Authentication of record.— 
That the authentication of a record 
offered in evidence was insufficient. 
Hulin sve Port 2 .Litt, pideyer tos 
West Springfield Fourth Parish v. 
Root, 18 Pick. (Mass.) 318. 

[f] Judgment roll. — (1) That 
there was no proof of the genuine- 
ness of a judgment roll offered in 
evidence. Schrader v. Musical Mut. 
Protective Union, 8 NYS 706. Com- 
pare Baker v. Brown, 18 Ill. 91. (2) 
Or that the copy of a judgment roll 
of another state was not properly 
exemplified. Hunsinger v. Hofer, 110 
Ind. 390, 11 NE 463; Wells v. Davis, 
105 N. Y. 670, 12 NE 42. And see 
supra this section text and note 2. 
That exhibits used in deposi- 
were not properly identified. 
Toby v. Oregon Pac. R. Co., 98 Cal. 
490, 33 P 550. 

[h] Ancient instrument.—To the 
admission of a document as an an- 
cient instrument, for failure to show 
that it came from the proper cus- 
tody. Ballard v. Carmichael, 83 Tex. 
355, 18 SW 734. 

[i] Book entries.—To items and 
entries in books, because the person 
who made the entries was not called 
to prove them. Volker v. Tecumseh 
First.Nat. Bank, 26 Nebr. 602, 42 NW 
ee ‘And see supra this section note 
8. 

[ij] To a municipal ordinance for 
want of proof of the passage or pub- 
lication thereof. Morris v. Green- 
wood, 73 Miss. 430, 19 S 105. And 
see supra this section note 3. 

[k] The competency of a certi- 
fied copy of a deed cannot be first 
questioned on review because of the 
failure to make the necessary pre- 
liminary proof. Clowry vy. Holmes, 
OMT AR 2: 

11. Objections as to issues see 
supra § 623. 

F Oreo ae as to variance see supra 

720. 

12. McLain vy. Nurnberg, 16 N. D. 
138, 112 NW 245. 

13. McPherson y. Andes, 75 Mo. 


S16. [3 OkS. 


has been held that an objection not taken below to 
evidence is not open, even where the evidence is sub- 
‘‘subject to all legal excep- 
and cannot be assigned as error on appeal.** 

Where an action is tried by the court without a 
jury, and all the evidence is submitted subject to 
objection, objection in regard to the introduction 
of evidence, cannot be first raised on appeal.?° 

In chancery. But it has been held that in chan- 
cery, where the verdict of the jury is merely ad- 
visory, it is not necessary that a formal objection 
and exception be made and taken to rulings admit- 
ting incompetent evidence, in order to preserve the 


mitted to the court 
tions,”’ 


same for appellate review.1® 


And in the case of trials de novo, on appeal, 
objections may be made to the admission of incom- 
petent evidence, although such objections were not 


made in the lower court.*" 
Infants. 


A. 204; San Antonio v. Potter, 31 
Tex. Civ. A. 263, 71 SW 764; Galves- 
ton, ete. R. Co. v. Baumgarten, 31 


Tex. Civ. A. 253, 72 SW 78; Douglas 
Rand .Cox Vaio Way lhayer Cos (107 
Va. 292, 58 SE 1101. 


14. Covillaud v. Tanner, 7 Cal. 38. 
But see Whitman v. Granite Church, 
24 Me. 236. 

15. Whitehead v. Hall, 148 Ill. 
253, 35 NE 871. See also Myers v. 
Menifee, 30 Tex. Civ. A. 28, 68 SW 
540. 

LG py bindunvy., bind, cals Ml oS yay (io 


NE 760 (suit to cancel deeds); Miller 
v. Whelan, 158 Ill. 544, 42 NE 59; 
Smith v. Newland, 40 Ill. 100. 

17. Baker v. Brown, 18 Ill. 91. 

18. Johnston vy. Johnston, 1388 Ill. 
385, 27 NE 930; Cartwright v. Wise, 
14 Ill. 417; Neblett v. Neblett, 70 
Miss. 572, 12 S 598; Long v. Mulford, 
17 Oh. St. 484, 93 AmD 688. 

19. U. S—St. Louis, ete, R. Co. 
v. Duke, 192 Fed. 306, 112 CCA 564; 
Chicago Terminal Transfer R. Co. v. 
Stone, 118 Fed. 19, 55 CCA 187. 

Ark.—Allen v. Ozark Land Co., 55 
Ark) (549; 18 SW .10425 Crump —v. 
Starke, 23 Ark. 131; Johnston v. Ash- 
ley, 7 Ark. 470; Lyon v. Evans, 1 
Ark. 349; Gage v. Melton, 1 Ark. 224. 

Cal.—O’Connell v. Main, ete, St. 
TOU AOCOl es 9 0suCalagplo, wedge aro lay 
Schroeder v. Mauzy, 16 Cal. A. 443, 
118°’ P 459; Starkweather v. Dawson, 
4 Cals A. 666,411 20P 736. 

Colo.—MecCoy v. Wilson, 8 Colo. 
335, 7 PRP 298; Cowell v. Colorado 
Springs Co., 38 Colo. 82; Martin v. 
Hazzard Powder Co., 2 Colo. 596; 
Machette v. Wanless, 14 Colo. 225. 

Fla.—McKay v. Lane, 5 Fla. 268. 

Ga.—Morrison v. Central of Geor- 
Pidcke. Cor Fls6wGa Wolo, alain Oe, 
Pool v. Warren County, 123 Ga. 205, 
51 SE 328; Cooper v. Chamblee, 114 
Ga. 116, 39 SE 917; Thompson v. 
Waterman, 100 Ga. 586, 28 SE 286; 
Carhart v. Wynn, 22 Ga. 24; Haves 
v. Field, 8 Ga. A: 69, 68 SE 556. 

Ill.—Peo. v. Hartford L. Ins. Co., 
252 Ill. 398, 96 NE 1049, 37 LRANS 
778; Chicago Title, etc. Co. v. Sa- 
gola Lumber Co., 242 Ill. 468, 90 NE 
282; Whitehead v. Hall, 148 Ill. 253, 
35 NE 871; Kankakee, etc., River R. 
Co. v. Chester, 62 Ill. 235; Book v. 
Aschenbrenner, 165 Ill. A. 23; Plaff 
v.. Pacific. Express Co.,, 159.411. <A. 
493 [att 251. 1114243), 95). NE 1039); 
American Ins. Co. v. Walston, 111 Ill. 
A. 133; Kitson v. Farwell, 30 Ill. A. 
341 [rev on other grounds 132 Ill. 
327, 23 NE 1024]. 

Ind.—Continental Casualty Co. v. 
Lloyd, 165 Ind. 52, 73 NE 824 (hold- 
ing that the reservation of an excep- 
tion to overruling a motion to strike 
out testimony presents no question 
on appeal, where it does not appear 
that the testimony was admitted 
over an objection); Crawford v. An- 


The rule that an objection to the com- 
petency of evidence will not avail, 
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be made then. 


when made for 


derson, 129 Ind. 117, 28 NE 314; New- 
lon v. Tyner, 128 Ind. 466, 27 NE 168, 
28 NE 59; Leever v. Hamill, 57 Ind. 
423; Holten v. Lake County, 55 Ind. 
194; Reddington v. Julian, 2 Ind. 224; 
Carter v. Hanna, 2 Ind. 45; Hamilton 
v. Pearson, 1 Ind. 540, 50 AmD 480; 
Gharkey v. Halstead, 1 Ind. 389; 
Hammond, ete. Electric R. Co. v. 
Antonia, 41 Ind. A. 335, 83 NE 766. 
Iowa.—Lee v. Percival, 85 lowa 
639, 52 NW 543; Zabel v. Nyenhuis, 


83 Iowa 756, 49 NW 999; Comes v. 
Chicago, ete.,. RR. 1Co., 78) lowar 39, 
43 NW 235; Manning v. Burlington, 


etc., R. Co., 64 Iowa 240, 20 NW 169; 
Chamberlin v. Robertson, 81 Iowa 
408; Thomson v. Wilson, 26 Iowa 
120; Boardman vy. Beckwith, 18 Iowa 


Kan.—Taylor v. Deverell, 43 Kan. 
469, 23 P 628; Feidler v. Motz, 42 
Kan. 519, 22 P 561; Wilson v. Fuller, 
9 Kan. 176; Johnson vy. Mathews, 5 
Kan. 118. 

Md.—Buck vy. Brady, 110 Md. 568, 
73 A 277, 132 AmSR 459; Cecil Bank 
v. Heald, 25 Md. 562. 

Mass.—Doon y. Felton, 203 Mass. 
267, 89 NE 539;. Clifton vy. Litchfield, 
106 Mass. 34. See Bonnemort vy. 
Gill, 165 Mass. 498, 43 NE 299. 

Mich.—Briesenmeister vy. Supreme 
Lodge K. P. W., 81 Mich. 525, 45 NW 
977; Dunbar v. McGill, 64 Mich. 676, 
31 NW 578; Rayburn v. Mason Lum- 
ber iGos,, <5 eich: 2b aca Nien coals 
Perrott v. Shearer, 17 Mich. 48. 

Minn.—Bork vy. Keller Mfg. Co., 126 
Minn. 203, 148 NW 113; Wilson _ v. 
Minnesota Farmers’ Mut. F. Ins. Co., 
36 Minn. 112, 30 NW 401, 1 AmSR 


a. 


659; Aultman v. Kennedy, 33 Minn. 
339, 23 NW 528. 
Miss.—Wagner y. Ellis, 85 Misc. 


422, 37 S 959; Cook v. Ligon, 54 Miss. 
368; Clanton v. Laird, 20 Miss. 568; 
Union Bank v. Graves, 20 Miss. 130; 
Skinner v. Collier, 5 Miss. 396. 

Mo.—Dunkman vy. Wabash, ete., R. 
Co., 95 Mo. 232, 4 SW 670; Waldo v. 
Russell, 5 Mo. 387; John Hutchinson 
Mfg. Co. v. Henry, 44 Mo. A. 263. 

Mont.—Brand vy. Servoss, 11 Mont. 
SGareue ba 40 

Nebr.—Pokrok Zapadu Pub. Co. v. 
Zizkovsky, 42 Nebr. 64, 60 NW 358; 
Palmer v. Witcherly, 15 Nebr. 98, 17 
NW 364; Clark v. Folkers, 1 Nebr. 
(Unoff.) 96, 95 NW 328. 
aie ape v. Minnock, 6 Nev. 

N. J.—vU. S. Transfer Adv. Co. v. 
Mounge, 73 0MN de) es Lol Sal Age 262. 
Kinney v. New Jersey Cent. R. Co., 
34 N. J. L. 518, 3 AmR 265. 

N. M.—James v. Hood, 142 P 162. 

N. Y.—Hangen v. Hachemeister, 
114 N. Y. 566, 21 NE! 1046, 11 AmSR 
691, 5 LRA 137; Ramson y. Metro- 
politan St. R. Co., 78 App. Div. 101, 79 
NYS 588 [aff 177 N. Y¥..578 mem, 69 
NE 1129 mem]; Ericius vy. Brooklyn 


on +e 
ie, 
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the first time on appeal, has been held not to be 
operative as against infant parties, it being held 
that, where incompetent evidence is offered against 
an infant party, 1t should not be admitted, even 
though no objection is 
fants are under the special protection of the court, 
which is bound to notice them whether they are 
specially pointed out or not.7§ 

[§ 731] bb. Time and Mode of Making Objection 
—(aa) In General. 
to the admission of evidence must have been taken 
at the time the evidence was offered or introduced, 
or it will be deemed waived and will not be con- 
sidered on appeal.?° 
the earliest opportunity after the objection. be- 
comes apparent. 
by question to the witness or otherwise, it should 
If the evidence, apparently admis- 
sible when offered, is shown by subsequent develop- 
ments to be exceptionable, the objection should then 


made, since the rights of in- 


As a general rule an objection 


It should always be made at 


If apparent when offered, either 


Heights R. Co., 63 App. Div. 353, 71 
NYS 596; Seligman v. Hahn, 7 Misc. 
65, 27 NYS 405; Cheesebrough v. Tay- 
lor, 12 AbbPr 227. But see Salmon v. 
Blasier Mfg. Co., 123 App. Div. 171, 
108 NYS 448 [rev 53 Misc. 36, 103 
NYS 1031]. 

N. C.—Beaman v. Ward, 132 N. C. 
68, 43 SH 545. 

Pa.—Weller v. Davis, 245 Pa. 280, 
91 A 664. 

R. I.—Cataract City Milling Co. v. 
Meunier, 69 A 602. 

S. C.—Carter v. Kaufman, 67 S. C. 
456, 45 SE 1017; Lampley v. Atlantic 
Coast Line R. Co., 63 S. C. 462, 41 SE 
517; Wingo v. Caldwell, 14 SE 827. 

Tex.—Wright v. McCampbell, 75 
Tex. 644, 18 SW 293; De Garca v. 
Galvan,- 55 Tex. 53; Long v. Riley, 
(Civ. A.) 189 SW 79; Jackson v. Nona 
Mills) Co.; (Civ. A.) 128 SW _ 928; 
Houston, etc., R. Co. v. Roach, 5% 
Text. \Ory, As 95, 114 SW 418 (expert 
testimony) ; Altgelt v. Alamo Nat. 
Bank, (Civ. A.) 79 SW 582 [rev on 
other grounds 98 Tex. 252, 83 SW 6]; 


Gulf, ete, R. Co.:v. Matthews, 28 
Tex, (Civ. -A. 392566 ‘SIW) soSSsao nus oie 
788 (expert testimony); Western 


Coe Tel. Co. v. Ward, (A.) 19 SW 

Wash.—Keough v. Seattle Hlectric 
Co., 71 Wash. 466, 128 P 1068 (objec- 
tion not made until motion for new 
trial); Knust v. Bullock, 59 Wash. 
141,109 P9329. 

See also Trial [38 Cyc 1390 et seq]. 

[a] Statement that evidence will 
be objected to.—It is not sufficient 
for counsel merely to advise the 
court that he will object to a certain 
line of testimony, for no proper ex- 
ception can be alleged or saved to 
the action of the court upon such a 
challenge. “It is essential to a pres- 
ervation of the force of an objection 
that it be made after a question is 
stated and an exception saved to the 
adverse action of the court.” Charles- 
ton v. Newman, 130 Ill. A. 6, 8. 

[b] Objection to instructions.— 
Objections to the evidence cannot be 
raised by exception to the instruc- 
tions of the trial court on the ground 
that the same were immaterial. Min- 
neapolis Threshing Mach. Co. vy. 
Burton, 94 Minn. 467, 103 NW 335. 

{c] A party objecting to the form 
of offering evidence must object to 
the offer, and an exception following 
the admission of the evidence is not 
alone sufficient. Nelson vy. Alport, 
154 Mo. A. 293, 134 SW 71. 

[d] Objections on the ground of 
privilege.—The right to object to a 
physician’s testimony on the score 
of privilege is waived if not exer- 
cised before such testimony is admit- 
ted, and a mere motion to strike out 
is insufficient. Briesenmeister vy. Su- 
preme Lodge K. P. W., 81 Mich. 525, 
45 NW 977. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 731] 


be made in the form of a motion to strike out,2° or 
by a request for an instruction that its effect be 
limited or that it be withdrawn from the considera- 


[e] For want of preliminary 
proof.—_An objection to evidence 
which is incompetent only for want 
of preliminary proof must be spe- 
cifically made when such evidence is 
offered; a general objection then 
made raises only the question of 
relevancy, and the specific objection 
cannot be first made when it is too 


late to introduce the preliminary 
proof. Cox v. Gerkin, 38 Ill. A. 340. 
[f] Proof of writing. —The proper 


time of taking objection to a formal 
proof of a paper is when it is of- 
fered in evidence. If no objection is 
then made, the party offering it has 
a right to infer that his adversary is 
satisfied with its due execution. Mc- 
Kay v. Lane, 5 Fla. 268; Perrott v. 
Shearer, 17 Mich. 48. 

fe] Submitting to jury mark or 
signature made by party.—Where 
plaintiff denied the execution by mark 
of a release alleged by defendant, 
‘and defendant objected to permitting 
plaintiff to make his mark on the 
paper in the presence of the jury, but 
there was no objection when the pa- 
per was submitted to them for in- 
spection, it was held that defendant 
was not prejudiced by the mere 
making of the mark, and that no ma- 
terial question was presented for re- 
view under the objection made. Ham- 
mond, ete., Electric R. Co. v. Antonia, 
41 Ind. A. 335, 83 NE 766. 

20. U. S.—Southern R. Co. v. Rog- 
ers, 196 Fed. 286,' 116 CCA $106; St. 
Louis, ete, R. Co. v. Duke, 192 Fed. 
306, 112 CCA 564. 

Ark.—Crump v. Starke, 23 Ark. 131. 

Cal.—Short vy. Frink, 151 Cal. 83, 
90 P 200; Watson y. Miller, 6 Cal. 
Wnurep. Cas7316,) 58 P4135. 

Colo.—Hoover-Benninghoff v. Pali- 
sade, 48 Colo. 64, 108 P 983. 

D. C.—Washington R. Co. v. Dow- 
ney, 40 App. 147. 

Fla.—Seaboard Air Line R. Co. v. 
Rentz, 63 Fla. 257, 57 S 612; Gaines- 
ville, ete., R. Co. v. Peck, 55 Fla. 402, 
46 S 1019. 

Ga.—Carhart v. Wynn, 22 Ga. 24; 
Freeman y. Matthews, 6 Ga. A. 164 
64 SE 716. 

Tll.— Sexton v. Union Stock Yard, 
etce., Co., 200 Ill. 244, 65 NE 638; 
Morris v. O’Gara Coal Co., 181 Ill. A. 
309; Plaff v. Pacific Express @o:, 159 
TD SARE 493" patience l eile g 2435 95 NE 
1089]; Grant Park v. Trah, 115 Ill 
Aa 290" fark 21:8 TIS b6 ib: NE 1040] 
(evidence becoming incompetent in 
view of other testimony); Chicago 
City R. Co. v. Menely, 79 Ill. A. 679. 

Ind.—Indiana Union Tract. Co. v. 
Jacobs, 167 Ind. 85, 78 NE 325; John- 
son v. Putnam, 95 Ind. 57; Leever v. 
Hamill, 57 Ind. 423; Holten v. Lake 
County, 55 Ind. 194; Harvey v. State, 
40 Ind. 516. 

Iowa.—Shuttlefield v. Neil, 145 NW 
1; Dorn v. Cooper, 139 Iowa 742, 117 
NW 1, 118 NW 35, 16 AnnCas 744; 


Burger v. Omaha, ete., R. Co., 139 
Iowa 645, 117 NW 35, 130 AmSR 
343; Manning v. Burlington, etc., R. 


Co., 64 Iowa 240, 20 NW 169; Thom- 
son v. Wilson, 26 Iowa 120. 
Kan.—Feidler v. Motz, 42 Kan. 519, 
22) Pe 561 Atchison, Veter kh. Cov av. 
Stanford, 12 Kan. 354, 15 AmR Ns 
Md. —Maryland, ete., dy. 4*Co: 
Tucker, 115 Md. 43, 80 A 688; aril 
v. O'Dell, 113 Md. 625, 17 A 984. 
Mass.—-Morrison _ v. Holder, 214 
Mass. 366, 101 NE 1067; Everson v. 
Casualty Co. of America, 208 Mass. 
214, 94 NE 459; Putnam vy. Harris, 
193 Mass. 58, 78 NE 747. 
Minn.—Cameron v. Duluth-Superior 
Tract. Co., 94 Minn. 104, 102 NW 208. 
Miss.—Cook vy. Ligon, 54 Miss. 368; 
Dyson v. Baker, 54 Miss. 24; Mis- 
sissippi Union Bank vy. Graves, 20 


Miss. 130 
Fordyce, 144 Mo. | 


Mo.—Fullerton v. 
519, 44 SW 1053; Maxwell v. Hanni- 
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bal, etc., is Co., 85 Mo. 95; Minea v. 
St. Louis Cooperage Co., 179 Mo. A. 
705, 162 SW 741; Security State Bank 
v. Peck, 159 Mo. A. 171, 140 SW 762; 
Paris v. Waddell, 139 Mo. A. 288, 123 
SW 79.) Barr cv; Quincy; iete.,;Ry Co; 
138 Mo. A. 471, 120 SW 111; Morris 
v. Williams, 131 Mo. A. 370, 111 SW 
607; Van Cleve v. St. Louis, ete, R. 
Co., 124 Mo. A. 224, 101 SW 632. 
Mont.—Stephens v. HElliott, 36 
Mont. 92, 92 P 45; Wastl v. Montana 
Union R. Co., 24 Mont. 159, 61 P 9. 


Nebr.—Carlile v. Bentley, 81 Nebr.. 


715, 116 NW 772. 
Nev.—Sharon v. Minnock, 6 Nev. 


378. 

N. J.—Prout v. Prout, 82 N. J. L. 
Dols ae A 757 

N. M.—James v. Hood, 142 P 162; 
Wavtecls v. Beasley, 13 N. M. 239, 91 
P7385. 

N. Y.—Myhill v. Bogardus, 166 N. 
Y. 614, 59 NE 900 [aff 19 App. Div. 
628 mem, 46 NYS 1097 mem]; Miller 
v. Barnett, 158 App. Div. 862, 144 
NYS 40; Neumeyer v. Hooker, 131 
App. Div. 592, 116 NYS 204 [aff 199 
N. Y. 591 mem, 93 NE 1126 mem] 
(holding that, if testimony given in 
another trial, competent when re- 
ceived, was rendered incompetent by 
the introduction of the pleadings in 
the other case, and no motion was 
made to have the objectionable tes- 
timony stricken out, and the court 
was not asked to charge the jury to 
disregard it, its incompetency could 
not be availed of on appeal); Matter 
of Andrews, 97 App. Div. 429, 89 NY 
S 965; Hamel v. Brooklyn Heights R. 
Co, °59. App) Div. 135,069: NYS 166; 
Ballin vy. Vietor, 39 App. Div. 669, 
57 NYS 585; Michaelis v. Wilshusen, 
19 Mise. 153, 43 NYS 273; Bogin v. 
Goodman, 117 NYS 113. 

N. D.—State v. Dahlquist, 17 N. D. 
40, 116 Nw 81 

Oh.—Hummel vy. State, 17 Oh. St. 
628. 

Or.—Aldrich v. Columbia R. Co., 
39 Or. 263, 64 P 455 (evidence of only 
one witness to prove custom, where 
nee witnesses were required by stat- 
ute). 

Pa.—Schweitzer v. Williams, 43 Pa. 
Super. 202 (evidence to be followed 
by other proof). 

Tex.—San Antonio Tract Co. v. 
Higdon, (Civ. A.) 123 SW 732; Dunn 
v. Taylor, (Civ. A.) 107 SW 952; Citi- 
zens’ Tel. Co. v. Thomas, (Civ. A.) 
99 SW 879 (holding that, where evi- 
dence is admissible as preliminary 
proof of a matter, and no further 
evidence is offered, the adverse party 
cannot complain of its admission, in 
the absence of a motion for its with- 
drawal from’ the jury); Texas Mid- 
land R. Co. v. Moore, (Civ. A.) 74 SW 
942. 

Wis.—Kozik v. Czapiewski, 136 
Wis. 70, 116 NW 640. 

See also Trial [38 Cyc 1390]. 

Evidence received subject to fur- 
ther decision as to admissibility see 
infra’ § 739. 

Objections to questions and an- 
swers see infra § 741. 

Repetition or renewal of objections 
see infra § 734. 

[a] Materiality to be subsequently 
shown.—(1) Where evidence was ad- 
mitted on counsel’s statement that its 
materiality would thereafter be 
shown, and this was not done, and no 
motion was made in the lower court 
to exclude such evidence, the error 
cannot be reviewed on appeal. Mad- 
dox v. Dunklin, 163 Ala. 278, 50 S 277. 
@) "But where defendant procured 
the admission of evidence of acts of 
plaintiff's agent on a promise to 
prove authority, which she failed to 
do, defendant’s failure to move to 
strike out the evidence or to move 
for a directed verdict while preclud- 
ing review of the question on appeal 
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tion of the jury.?2 
A responsive answer to a question not objected 
to cannot be objected to on appeal.?? 


from an adverse judgment alone does 
not preclude a review on appeal from 
an order denying new trial. Miller 
A Pane 158 App. Div. 862, 144 NY 


[b] Damages; liability for serv- 
ices; reasonableness not proved.— 
(1) In an action for assault, liability 
to physicians for services rendered 
is proper to be considered notwith- 
standing the reasonableness of the 
charges made was not established 
where no motion to strike out the 
evidence as to liability for failure to 


show that the physicians’ charges 
were reasonable was made. Spenler 
v. Turley, 158 Ill. A. 146. (2) Where 


the evidence as to medical services is 
not supported by testimony showing 
the bill to be reasonable, or for the 
customary amount charged, the ad- 
verse party should move to strike it 
out, or to have it covered by instruc- 
tions, and, not having done so, the 
right to assign error upon its admis- 
sion is lost. Chicago City R. Co. v. 
Menely, 79 Ill. A. 679. 

21. Mo.—Minea v. St. Louis Coop- 
erage Co., 179 Mo. A. 705, 162 SW 741. 

Mont.—Hollenback v. Stone, etc., 
Engineering Corp., 46 Mont. 559, 129 
PROS: 

N. Y.—Malcomson vy. Monaton 
Realty Investing Corp., 154 App. Div. 
694, 189 NYS 405 (holding that, 
where a party did not request an in- 
struction directing the jury to dis- 
regard certain testimony, the im- 
proper refusal of the court to strike 
it is not reversible error); Meislahn 
v. Irving Nat. Bank, 62 App. Div. 
231, TOLNYS 988 faffl 172) NIN. 6G3L 
mem, 65 NE 1119 mem]. 

N. C.—Cooper v. Seaboard Air Line 
R. Co., 163 N. C. 150, 79 SH 418 (hold- 
ing that, in the absence of an ap- 
propriate request as required by Rule 
No. 27 [140 N. C. 662, 66 SE viii], an 
appellant cannot complain that evi- 
dence admissible solely in corrobora- 
tion was not restricted). 

Tex.—Jordan v: Johnson, (Civ. A.) 
155 SW 1194; Zarate v. Villareal, 
(Civ. A.) 155 SW 328 (as to admis- 
sion of deed). 

See also infra §§ 756, 757. 

[a] Applications of rule.—(1) 
Where immaterial evidence was ad- 
mitted without objection, and no mo- 
tion was thereafter made to exclude 
it, except by an instruction to direct 
the jury not to consider the evidence, 
the refusal of such instruction is not 
reversible error. Chicago City R. Co. 
v. Fetzer, 113 Ill. A. 280. (2) In New 
York it is held that, where incompe- 
tent evidence is received against de- 
fendant without objection, and a mo- 
tion to strike it out is denied, de- 
fendant cannot assign the court’s rul- 
ing as error, in the absence of a re- 
quest for an instruction that the jury 
shall not consider the evidence. 


| Meislahn v. Irving Nat. Bank, 62 App. 


Div. 231, 70 NYS 988. [aff 172 N. Y. 
631 mem, 65 NE 1119 mem]. (3) 
Where on trial of a claim against an 
estate, if defendant objects to a re- 
cital in an order directing adminis- 
tration, admitted in evidence, he 
should have the recital stricken by 
an instruction excluding it from con- 
sideration. Lipperd v. Lipper, 181 
Mo. A. 106, 163 SW 934. (4) In tres- 
pass to try title, an assignment of 
error to the court’s refusal to strike 
out that portion of a deed depending 
for its validity upon the signatures 
of certain persons who did not sign 
it will not be considered in the ab- 
sence of a request for an instruction 
upon the question of its effect as 
against them. Zarate v. Viilareal, 
(Tex. Civ. A.) 155 SW 328. 

22. Mobile, ete.,, R. Co. v. Brom- 
berg, 141 Ala. 258, 37 Ss 395; Charlie’*s 
Transfer Co. v. Leedy, 9 Ala. A. 652, 
64 S 205. 
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23. U. S.—Texas, etc., R. Co. v. 
Coutourie, 135 Fed. 465, 68 CCA 177; 


Paxson vy. Brown, 61 Fed. 874, 10 
CCA 135. 

Ala.—Alabama Cons. Coal, etc., Co. 
Visdealdsilwd Ala. 263) 655985 Usd; 


Cassells’ Mill v. Strater Bros. Grain 
Co., 166 Ala. 274, 51 S 969; Louisville, 
ete; Rw, Coaw. -Britton, 163), Alas, 168; 
50 S 350; Louisville, ete. R. Co. v, 
Banks, 132 Ala, 471, 31 S 573; Henry 
v. Hall, 106 Ala. 84, 17 S 187, 54 Am 
SR 22; Bell v. Kendall, 93 Ala. 489, 
8 S 492; Badders v. Davis, 88 Ala. 
367, 6 S 834; Hayes v. Woods, 72 Ala. 
92; Chambers v. Ringstaff, 69 Ala. 
140; Ware v. Morgan, 67 Ala. 461; 
David v. David, 66 Ala. 139; Pierce v. 
Jackson, 56 Ala. 599; Fountain v. 
Ware, 56 Ala. 558; Glaze v. Blake, 56 
Gant 379; Dillard v. Webb, 55 Ala. 
468. 

Ark.—St. Louis, ete., R. Co. v. Hen- 
dricks, 48 Ark. 177, 2 SW 783, 3 Am 
SR 220; Blackburn v. Morton, 18 Ark. 
384; Sexton v. Brock, 15 Ark. 345; 
Phelan vy. Bonham, 9 Ark. 389; Camp 
v. Gullett, 7 Ark. 524. 

Cal.—Garber v. Gianella, 98 Cal. 
527, 33 P 458; Harris v. Zanone, 93 
Cal. 59, 28 P 845; Shatto v. Crocker, 
87 Cal. 629, 25 P 921; Gassen v. Hen- 
drick, 74 Cal. 444, 16 P 242; Board of 
Education v. Keenan, 55 Cal. 642. 

Conn.—Bradbury v. Bardin, 35 
Conn. 577; Bissell v. Beckwith, 32 
Conn. 509; Lee v. Stiles, 21 Conn. 500; 
Stratton v. Nichols, 20 Conn. 327. 


D. C.—Prindle v. Campbell, 18 
PD) /O2s5983 

Fla.—Weston vy. Moody, 29 Fla. 
169, 10 S 612. 

Ga.— Collins Park, ete, R. Co. v. 


Ware, 112 Ga. 663, 37 SE 975; Las- 
seter v. Simpson, 78 Ga. 61, 3 SE 243; 
Powell v. Augusta, etc., R. Co., 77 
Ga. 192, 3 SE 757. 

Tll.— Wright v. Charbonneau, 122 
Tll. A. 52; Steel v. Shafer, 39 Ill. A. 185. 

Ind.—Pennsylvania Co. v. Nations, 
111 Ind. 203, 12 NE 309; Scott v.-In- 
dianapolis Wagon Works, 48 Ind. 75; 
Mock v. Muncie, 9 Ind. A. 536, 37 NE 


281. See Plank v. Indiana Mut. 
Bldg., ete, Assoc., 28 Ind. A. 259, 62 
NE 652. 


Iowa.—Holman v. Omaha, etc., R., 
etc., Co., 117 Iowa 268, 90 NW 8338, 
94° AmSR. 293; 62 LRA 395; Hort 
Dodge v. Minneapolis, ete., R. Co., 87 
Iowa 389, 54 NW 243; Oppenheimer 
vy. Barr, 71 Iowa 525, 32 NW 499. 

Kan.—Taylor v. Deverell, 43 Kan. 
469, 23 P 628; Smythe v. Parsons, 37 
Kan. TOUS. PP Ls5. 

Mda.—Colvin v. Warford, 20 Md. 
357; Curtis v. Moore, 20 Md, 93; Mor- 
rison v. Whiteside, 17 Md. 452, 79 
AmD 661; Berry v. Matthews, 13 Md. 
bon; * Pettigrew v. Barnum, 11 Md. 
434, 69 AmD 212; Budd v. Brooke, 3 
Gill 198, 43 AmD 321. 

Mass. ’ Knig ht v. Overman Wheel 
Co., 174 Mass. 455, 54 NE 890; Holmes 
v. Turners Falls Lumber Co., 150 
Mass. 535, 23 NE 305, 6 LRA 283. 

Mich.—Ruterbusch We Supreme 
Court I. O. F., 162 Mich. 213, 127 NW 
288. 

Minn.—Bennett vy. Minneapolis, etc., 
R. Co., 42 Minn. 245, 44 NW 10; 
Craig v. Cook, 28 Minn. 232, 9 NW 
712. 

Mo.—Wilkins v. St. Louis, ete, R. 
Co.,, 101, Mo, .93,~ 13) SW. 18935 Vian 
Riper v. Morton, 61 Mo. A. 440; 
Grimm vy. Dundee Land, etc., Co., 55 
Mo. A. 457; Schulenburg, etc., Lum- 


(bb) Specifying Evidence Objected to. 
As a rule objections to evidence, to be available 
on appeal, must point out the particular part of 
the evidence which is objected to. 
evidence was admissible, a general objection is not 
Error cannot be assigned in the ap- 
pellate court to the admission in evidence of letters 
or other documents, a portion of which was relevant, 
on the ground that other parts were not, where no 
motion was made to strike out the irrelevant parts.* 
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If any of the 


sufficient; and 
ber Co. v. Strimple, 33 Mo. A. 154, 

N. M.—Texas, ete, R. Co. v. Sax- 
ton, 7 N. M. 302, 34 -P 532. 

N. Y.—Myhill v. Bogardus, 166 N. 
Y. 614, 59 NE 900 [aff 19 App. Div. 
628 mem, 46 NYS 1097 mem]; Wallis 
We srandallyesito Ni gy. wots Buedingen 
Mfg. Co. v. Royal Trust Co., 90 App. 
Div. 267, 85 NYS 621 [aff 74 NH 
1115 mem]; Kahn v. New York EI. 
R. Co: Misch 3,721 NwSssos 

N. C.—Luttrell v. Martin, 112 N. C. 
593, 17 SE 573; Hammond v. Schiff, 
100°N. C. 161, 6 SE 753; Smiley v. 
Pearce, 98 N. C. 185, 3 SH 631; Wiley 
v. Logan, 95 N. Cc "858; McRae v. 
Malloy, 938 N. C. 154. 

Oh.— Elstner v. Fife, 32 Oh. St. 
358; Chapman v.. Seely, He Ohy -Cir. 
Ct. "179, 4 Oh. Cir. Dec. 39 

Pa.— Martin v. Kline, ist. Pa. 473, 
27 A 753. 

Tex.—Winans v. McCabe, 41 Tex. 
Civ. A. 99, 92 SW 817; St. Louis, etce., 
R. Co. v.. Gunter, 39. Tex. Civ. A. 129, 
86 SW 938; Consumers’ Cotton Oil 
Co. v. Jonte, 36 Tex. Civ. A. 18, 80 
SW 847; Rio Grande R. Co. v. Cross, 
5 Tex. Civ. A. 454, 23 SW 529; Fant 
v. Willis, (Civ. A.) 23 SW 99; Mc- 
Carthy v. Burtis, 3 Tex. Civ. A. 439, 
22 SW 422. 

Vt.—Hurlburt v.- Hurlburt, 63 Vt. 
667, 22 A 850. 

Va.—Sulphur Mines Co. v. Thomp- 
son, 93 Va. 293, 25 SE 232. 

See also Trial [38 Cyc 1376]. 

[a] Testimony.—Thus a_ general 
objection to the testimony of a wit- 
ness, part of which is competent, will 
not avail. South v. State, 86 Ala. 
617, 6 S 52; White v. Harrigan, 41 
Minn. 414, 43 NW 89; Hammond v. 
Schiff, 100 N. C. 161, 6 SE -753. 

[b] Records and documents gen- 
erally.—And a general objection to 
the admission of records or docu- 
ments is insufficient where portions 
thereof are competent and admis- 
sible. The objection should be con- 
fined to the portions which are in- 
competent and inadmissible. Mock 
v. Muncie, 9 Ind. A. 536, 37 NE 281; 
Chapman v. Seely, 8 Oh. Cir. Ct. 179, 
4 Oh. Cir, Dee. 395. 

[c] Getters—(1) Where letters 
are in evidence an objection thereto 
as a whole is insufficient if parts of 
them are competent. Grimm v. Dun- 
dee Land, etc., Co., 55 Mo. A. 457. 
(2) And a general objection to sev- 
eral letters offered in evidence will 
not be sustained as to only part of 
them. Luttrell v. Martin, 112 N. C. 
593, 17 SH573. 

[d] GLetterheads.—Where, on the 
issue of the existence of a partner- 
ship, letterheads were admitted in 
evidence, failure to require letters 
written on the paper to be severed, 
or the writing to be covered, or to 
give an instruction that the letters 
were not evidence, does not require a 
new trial, where the point was not 
raised at the trial. American Cotton 
College v. Atlanta Newspaper Union, 
138 Ga. 147, 74 SE 1084. 

[e] Accounts.—Where an account 
on which a mechanic’s lien is based 
is objected to as a whole, on the 
ground that it contains items which 
are nonlienable, a general objection 
to the account as a whole will not 
save the objection. Van Riper v. 
Morton, 61 Mo. A. 440. 

[f] Declarations.—Where the dec- 
larations of several persons are ob- 
jected to generally, without distin- 


(cc) Specifying Grounds of 
It is also a well settled rule that, unless the 
objection could not haye been obviated or the 
evidence was clearly incompetent in any aspect of 
the case,?> an objection to the admission of evidence 
must, to be considered on appeal, specifically state 
the ground or grounds on which it is claimed to 
be inadmissible, a general objection, as that it is 
incompetent, irrelevant, immaterial, ete., being in- 
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Objec- 


that other grounds than those 


guishing the statements of each, the 
objection is not sufficient to raise the 
question of admissibility of the dec- 
laration of one of them. Holmes v. 
Turners Falls Lumber Co., 150 Mass. 
535, 28 NE 305, 6 LRA 283. } 

[g] Agreed statement of facts.— 
An objection to an agreed statement 
of facts as a whole will not be con- 
sidered unless the particular por- 
tions of evidence objected to are 
pointed out. Rio Grande R. Co. v. 
Cross, 5 Tex. Civ. A. 454, 23 SW 529. 

[h] Depositions.—(1) The admis- 
sion of depositions over a general ob- 
jection is not erroneous where por- 
tions of each are competent. P2a2x- 
son v. Brown, 61 Fed. 874, 10 CCA 
135; Martin v. Kline, 157:Pa. 473, 27 
A 753. (2) So\an objection to “the 
substance” of a deposition is insuffi- 


cient. Hurlburt v. Hurlburt, 63 Vt. 
667, 22 A 850. 
24, Texas, .ete., | Ra Come. -Cou- 


tourie, 135 Fed. 465, 68 CCA 177. 

25. U. S$.— Wellington v. Pelletier, 
173 Fed. 908, 97 CCA 458, aie LRANS 
(fee American Car, etc., Co. Brink- 
man, 146 Fed. 712, 77 CCA 138: Pitts- 
burgh, etc., R. Co. v. Thompson, 82 
Fed. 720, 27 CCA’ 333. 

‘Ala.—Hardy v. Randall, 173 Ala. 
516, 55 S 997; Alabama City, ete., R. 
Con We Ventress, 171 Ala. 285, 54. S 
652; HEspalla v. Richard, 94 Ala. R59; 
10 $ 137; Richards v. Bestor, 90 Ala. 
352, 8 S 30; ‘Pool v. Devers, 30 Ala. 
672; Cunningham v. Cochran, 18 Ala. 
479, 52 AmD 230. 


Ark. —McCarthy v. McArthur, 69 
Ark. 313, 63 SW 56. 
Cal.—Short Vo. Hrink,. Loi Cale ss, 


90 P 200; Brumley v. Flint, SuLOalls 
ae? 25 P 683; Mott v. Smith, 16. Cal: 


Colo.—Holy Cross Gold Min., etc., 
Co. v. O’Sullivan, 27 Colo. 237, 60 P 
570; Lothrop v. Roberts, 16 Colo. 250, 
27 P 698; Ward v. Wilms, 16 Colo. 
86, ai P 247. 

C.—Capital Constr. Co. v. Holtz- 
man, 27 App. 125. 

Fla.—Brown v. Bowie, 58 Fla. 199, 
50 S 637; McKinnon vy. Johnson, 57 
Fla. 120, 48 S 910; Atlantic Coast 
Line R. Co. v. Crosby, 53 Fla. 400, 
43 S 318. 

Ill.— Davis v. Hamilton, 53 Ill. A. 94. 

Ind.—William Laurie Co. v. McCul- 
lough, 174 Ind. 477, 90 NE 1014, 92 
NE 337, AnnCas1913A 49; Hubbard 
Vv. Ranje, 52 Ind. A. 611, 98 NE 314. 

Towa.—-Greenleaf Vv. Dubuque, etc., 
R. Co., 30 Iowa 301; Kilburn y. Mul- 
len, 22 Iowa 498. 

Kan. —Blackwelder v. Rock Island 
Lumber Mfg. Co., 9 Kan. A. 664, 58 
EOL: Continental Ins. Co. v. Pratt, 
8 Kan. A. 424, 55 P 671. 


4p d-—Nutwell v. Tongue, 22 Md. 
Miss.—Wood v. American L. Ins., 
etc., Co., 8 Miss. 609. 


Mo.—Connor v. Black, 119 Mo. 126, 
24 SW 184; State v. Brown, 115 Mo. 
409, 22 Sw 367; Alcorn v. Chicago, 


etc., R. Co., 108 Mo. 81, 18 SW 188: 
State v. Meyers, 99 Mo. LOT; 7 22 sw 
516; John Schoen Plumbing Cowl. 


Empire Brewing Co., 126 Mo. A. 268, 
102 SW 1064; Beard v. American Car 
Co., 63 Mo. As 382; Crow v. Stevens, 
44 Mo. A. 137. 

N. H.—Dow v. Merrill, 65 N. H. 
uh ae 317; Wyman vy. Perkins, 39 

Nr Y.—Grout v. Cottrell, 143 N. Y. 
677 mem, 38 NE 717; Turner v. New- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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specified cannot be urged in the appellate court.2¢ | This rule just enunciated, requiring that an objec- 


burgh, 109 N. Y. 301, 16 NE 344, 4 
AmSR 453; Tozer v. New York Cent., 
ete RaeCo., | LObmINeY sooo mem, (iL 
NE 846; Quinby v. Strauss, 90 N. Y. 
664; Cary v. White, 59 N. Y. 336; 
Merritt v. Seaman, 6 N. Y. 168; Tay- 
lor v. New York Cent., etc., R. Co., 63 
App. Div. 586, 71 NYS 884 (holding 
that an objection to evidence as “in- 
competent” presents to the appellate 
court every ground of incompetency 
which could not have been obviated 
at the trial if special attention had 
been called to it, and permits ap- 
pellant to raise the objection that it 
was not part of the res geste); Hard- 
castle v. Heine, 25 Misc. 146, 54 NYS 
169; Blum v. Manhattan R. Co., 1 
Mise. 119, 20 NYS 722; Wallace v. 
Vacuum Oil Co., 12 NYS 425 [aff 128 
IN. OY. 579,-27 ND 956]¢ 

N. C.—Presnell v. Garrison, 121 
N. C. 366, 28 Sl 409 [reh den 122 N. 
C. 595, 29 SE 839] (holding that the 
admission of parol evidence to prove 
a fact not proper to be proved by 
parol may be reviewed, although the 
objection thereto was placed on the 
wrong ground, since it is the court’s 
duty to exclude it even without ob- 
jection); Hodges y. Hodges, 106 N. C. 
374, 11 SE 364. 

N. D.—Bowman vy. Eppinger, 1 N. 
D. 21, 44 NW 1000. 

S. D.—McCabe v. Desnoyers, 20 S. 
D. 581, 108 NW 341; Bowdle v. 
Jencks, 18 S. D. 80, 99 NW 98 (hold- 
ing that, on an issue whether title 
to property had passed under a con- 
tract of sale made in Iowa, an ob- 
jection to the introduction in evi- 
dence of laws and decisions of Iowa 
that the evidence was “incompetent 
and immaterial’ was_ sufficient to 
present the question for review on 
appeal, since the objection went to 
the merits, and not to a formal de- 
fect, which might have been obviated 
had the objection been specifically 
pointed cut). 

Tenn.—McCadden v. Lowenstein, 92 
Tenn. 614, 22 SW 426. 


Tex.—Ft. Worth Impr. Dist. No. 1 


v. Weatherred, (Civ. A.) 149 SW 550; 
El Paso, ete., R. Co. v. Smith, 50 
Tex. Civ. A. 10, 108 SW 9838. 

Vt. —Holbrook vV.iQuinian, $4 Wit. 
411, 80 A 339; Jenness v. Simpson, 84 
Wit U2 TEDT Sy At S863 

Wash.—Hunt v. Allison, 77 Wash. 
58, 137 P 322 (holding that, if evi- 
dence on the question of damages did 
not tend to prove damages which 
could be recovered under the measure 
of damages applicable, a general ob- 
jection that the evidence was incom- 
petent, irrelevant, and immaterial 
was sufficient to authorize review of 
its admissibility). 

See also Trial [38 Cyc 1385]. 

26. U. S.—Tevis v. Ryan, 233 U. 
S. 273, 34 SCt 481, 58 L. ed. 957 [aff 
13 Ariz. 120, 108 P 461 (reh den 13 
ATizy 8 2327 RIA PAI5s ils Toplitzs (v. 
Hedden, 146 U.S. 252;.13 SCt 70, 36 
L. ed. 961; Noonan v. Caledonia Gold 
Min. Col, veb2 dus Si 393, £07 NS Ctr 9148 
30 L. ed. 1061; Stebbins v. Duncan, 
108° U. S. 32, 2 SCt 313, 27 L. ed. 641; 
Wood v. Weimar, 104 U. S. 786, 26 
L. ed. 779; Springer v. U. S., 102 U. 
S. 586, 26 L. ed. 253; Hinde v. Long- 
worth, 11 Wheat. 199, 6 L. ed. 454; 
Roland v. Great Northern R. Co., 202 
Fed. 485, 120 CCA 624; Hollweg v. 
Schaefer Brokerage Co., 197 Fed. 689, 
117 CCA 83; Lake Shore, ete., R.. Co. 
v. Hder, 174 Fed. 944, $98 CCA 656; 
Wellington v. Pelletier, 173 Fed. 908, 
97 CCA 458, 26 LRANS 719; Erie R. 
Co. v. Schomer, 171 Fed. 798, 96 CCA 
458; Shandrew v. Chicago, ete, R. 
Co., 142 Fed. 320, 73 CCA 430; Thomas 
China Co. v. Raymond Co., 135 Fed. 
25, 67 CCA 629; Plattner Impl. Co. v. 
International Harvester Co., 133 Fed. 
376, 66 CCA 4388; George Adams, etc., 
Co.’ v. South Omaha Nat. Bank, 123 
Fed. 641, 60 CCA 579; Detroit v. 
Grummond, 121 Fed. 963, 58 CCA 301; 
Columbia Mfg. Co. v. Hastings, 121 


Fed. 328, 57 CCA 504; Ogden City v. 

Weaver, 108 Fed. 564, 44 “CCA 185; 
Western Union Tel. Go. v. Burgess, 
108 Fed. 26, 47 CCA 168; Eli Min., 


CLC COM Va Carleton, 108 Fed. 24, 47 
CCA 166; Missouri, etc., R. Co. v. 
Elliott, 102 Fed. 96, 42 CCA 188; 


Cravens v. Carter-Crume Co., 92 Fed. 
479, 34 CCA 479; Baltimore, etc., R. 
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12 Nebr. 83, 10 NW 552; Wright v. 
Greenwood Warehouse Co., 7 Nebr. 
435. 

Nev.—Rosina v. Trowbridge, 20 
Nev. 105, 17 P 751; Lightle v. Bern- 
ing, 15 Nev. 389; Sharon v. Minnock, 
6 Nev. 377. 

N. H.—Reagan v. Manchester St. 
R. Co., 72 N. H. 298, 56 A 314; Burn- 
side v. Grand Trunk R. Co:; 47 N. H. 
554, 93 AmD 474. 

N. J.—Schreiner v. New York, etc., 
Tel. Co., 82 N. J. L. 748,82 A 887; 
Prout Ve eerour, S2aNe Jeb la Doian Ole 
MON GaCaArY Na Delaware, etC.n bance: 
SIN: J: T., 5325- 79) A. 322) “Gnquiry 
*“improper’’); Hustis v. James A. 
Banister Co: 64. Ne Ja Le 279, 48h 
230; Mooney v. Peck, 49 N. J. L. 232, 
12 A 177. 

N. M.—McKenzie y. King, 14 N. M. 
Bio. 93) PHOst 

N. Y.—Bertolami v. United Engi- 
neering, etc., Co., 198 N. Y. 71, 91 NE 
267 [rev 132 App. Div. 804, 117 NYS 
826]; Kleiner vy. Third Ave. R. Cor; 
162 N., Y. 193, 56 .NEH 497; Reed v. 
McConnell, 133 N. Y. 425, 31 NE 22; 
Wilson vy. Kings County El. R. Co., 
114 N. Y. 487, 21 NW 1015; New Jer- 
sey Steamboat Co. v. New York, 109 
N. Y. 621, 15 NE 877; Turner v. New- 
DUS el OO BN Tye Ole eG NIE (G85 
Quinby v. Strauss, 90 N. Y. 664; 
Ward v. Kilpatrick, 85 N. Y. 413, 39 
AmR 674; Shaw v. Smith, 3 Keyes 
316, 1 Transer. A. 238, 5 AbbPrNS 
129; Coorman vy. Brooklyn Heights R. 
Cose2z( GA DDSI Dives Ll), lds NMS els 
Reed v. Spear, 107 App. Div. 144, 94 
NYS 1007; Muller v. Metropolitan St. 
Fe CO ae ADDal Diveiee 2 loa Gig INYO 
1069 [aff 177 N. Y. 565 mem, 69 NE 
1127 mem]; HEricius v. Brooklyn 
Heights R. Co., 68 App. Div. 353, 71 
NYS 596; Dimon v. Keery, 54 App. 
Div. 318, 66 NYS 817 [aff 31 Misc. 
231, 64 NYS 1091]; Baumann v. Nev- 
ins, 52, App: Div. 290, 65 NYS 84; 
Asbestos Pulp Co. v. Gardner, 39 App. 
Div; J654,) 557) (NYS) 35383 Hnright, v- 
American Belgian Lamp Co., 36 App. 
Div. 431, 55 NYS 397; Waite v. New 
York Diocesan Convention, 34 App. 
Div. 625, 54 NYS 511; Philips v. Met- 
ropolitan El. R. Co., 12 App. Div. 
283, 42 NYS 33; Amadon v. Ingersoll, 
34 Hun 1382; Dietrick v. Allen, 25 Hun 
66; Marquis v. Wood, 29 Misc. 590, 
61 NYS 251; Hardcastle v. Heine, 25 
Mise. 146, 54 NYS 169; Sampson v. 
Mayer, 90 NYS 3879. 

N. C.—Ricks v. Woodard, 159 N. C. 
€47, 75 SE 735; Ludwick v. Penny, 
158i pINS Cadl04; 73 SE 228; Summerlin 
v. Carolina, ete., ES Cost 133) INGE Cs 
550, 45 SE 898; Everett v. William- 
son, 107 N.C. 204, 12 SE 187;. Wil- 
helm v. Burleyson, 106 N. C. 381, 11 
SE 590; Burwell y. Sneed, 104 N. C. 
118, 10 SE 152; Smiley v. Pearce, 98 
WN. C. 185, 3 SE 681; Rollins v. Henry, 
78 N. C. 342. 

N. D.—Buchanan v. Minneapolis 
Threshing Mach. Co., 17 N. D. 343, 
116 NW _ 335; Bowman v. Eppinger, 
1.N. D. 21, 44 NW 1000. 

Oh.—Brooklyn St. R. Co. v. Kelley, 
oe One CingiCty 15546seOh, Cirs) Dee: 

Okl.—Fender v. Segro, 41 Okl. 318, 
137 P 103; Enid, ete., R. Co. v. Wiley, 
14 Okl. 310, 78 P 96; Long Bell Lum- 
ber Co. v. Martin, 11 Ok. 192, 66 P 328. 

Or.—Foster v. University Lumber, 
ete., Co., 65 Or. 46, 131 P 736; Casner 
Vv. Hoskins, 64 Or. 254, 128 P "841, 130 
Py 55 (foreign law); Beard v. Roy: al 
Neighbors of America, 60 Or. 41, 118 
pe aWAts sCurney v. Butcher, 37 Or. 380, 
61 P 63 

Pa. Pe. A. Roebling’s Sons Co. v. 
American Amusement, etc., Co., 231 
Pa. 261, 80 A 647; Benner v. Phila- 
delphia Fire Assoc., 229 Paw le 18) A 
44,140 AmSR 706; Fidler v. Hershey, 
90 Pa. 363; Snader v. Bomberger, 21 
Pa. Super. 629; Fisher v. Ruch, 12 
Pa. Super. 240. 

S. C.—Strauss v. Atlantic Coast 
Tine RACo., 4949.6. 


324, 77 SE 1117; 


APPEAL AND ERROR 


Horsford vy. Carolina Glass Co., 92 
S. C. 236, 75 SE 533; Jones y. Dev- 
ereux, 90 S. C. 518, 73 SH 1027; Mills 
v. Southern) BR. Co., '90.S. C. 366, 73 
SE 772; Holden vy. Cantrell, 88 S. C. 
281, 70 SE 815; Plunkett v. Clear- 
water Bleachery, etc., Co, 80 S. C. 
310, 61 SE 431; Wilson v. Moss, 79 
Ss. C. 120, 60 SE 313; Hagins v. Adtna 
dns, Coys Ss. C.p225, bb SB 323) 
Pooler v. Smith, 73 S. C. 102, 52 SH 
967; Bowick v. American Pipe Mfg. 
Co., 69 S. C. 360, 48 SH 276; Oliver 
Vv.» Columbia, ete, Ri .Co:;,.65) Sis Coa, 
43 SE 307; Hicks v. Southern R. Co., 
63 S. C. 559, 41 SE 753 [aff reh 38 SH 
866 (aff reh 38 SE 725)]; Lampley v. 
Atlantic Coast Line R. Co., 63 S. C. 
462, 41 SE 517; Bryce v. Cayce, 62 S 
C. 546, 40 SE 948; Youngblood v. South 
Carolina, .ete:- Rx7Go;;| 60) S15 95-38 
SE 232, 85 AmSR 824; Ross v. Jones, 
58 8S. C. 1, 35 SE 402, 36 SH 1; Mathis 
v. Southern R. Co., 53 8. C. 246, 31 
SE 240; Martin v. Jennings, 52 S. C. 
371, 29 SE 807; Pearson vy. Spartan- 
burg County, 51 S. C. 480, 29 SH 193; 
Bulwinkle v. Cramer, 30 S. C. 153, 8 


SE 689. 
S. D.—Merrill v. Minneapolis, etc., 
R: Co., 27 S. D. 1, 129 NW 468; Til- 


ton v. Flormann, 22 S. D. 324, 117 
NW 377; McCabe v. Desnoyers, 20 S. 
D. 581, 108 NW 341; Davis v. Holy 
Terror (Mingo. 2ONSs DD. woo, nek Oe 
NW 374; Barton v. Koon, 20 S. D. 7, 
104 NW 521; Bowdle vy. Jencks, 18 S. 
1D Es BOS QE) NW 98; Harrison v. State 
Banking, ete., Co., i eS D SO4 oo 
NW 477; St. Paul White Lead, ete., 
Gomis Tibbetts, 13 S. D. 446, 83 NW 
564; Plano Mfg. Co: WV. Person, 12 S. 
DE 448, 81 NW 897; Whiffen v. Hol- 
lister, 12 S. D. 68, 80 NW 156; Port 
Huron First Nat. Exch. Bank v. 
Sherman, 9 S. D. 492, 70 NW 647; 
Pitts Agricultural Works v. Young, 
6 S. D. 557, 62 NW 432. 
Tenn.—Jackson v. Pool, 91 Tenn. 
448, 19 SW 324; Knoxville, etc., R. Co. 
v. Beeler, 90 Tenn. 548, 18 SW 391; 
Louisville, ete., R. Co. v. Fleming, 14 
Lea 128; East Tennessee, etc., R. Co. 
v. Gurley, 12 Lea 46; Monteeth v. 
Caldwell, 7 Humphr. 13; Hambough 
v. Carney, (Ch. A.) 62 SW 503. 
Tex.—Boyd v. St. Louis South- 
western R. Co., 101 Tex. 411, 108 SW 
813 [rev (Civ. A.) 105 SW 519]; Gal- 
veston, etc., R. Co. v. Duelin, 86 Tex. 
450, 25 SW 406; Clark v. Pearce, 80 
Tex. 146, 15 SW 787; Ft. Worth, etc., 
R. Co. v. Hogsett, 67 Tex. 685, 4 SW 
365; Texas, etc., R. Co. v. De Milley, 
60 Tex. 194; Tucker v. Willis, 24 
Tex. 247; Houston Oil Co. v. Drum- 
wright, (Civ. A.) 162 SW 1011; Cole- 
man v. Garvin, (Civ. A.) 158 SW 185; 
Pecos, etc., R. Co. v. Porter, (Civ. A.) 
156 SW 267; Rice v. Taliaferro, (Civ. 
A.) 156 SW 242; Moore v. Miller, 
(Civ. A.) 155 SW 573; Davis v. Jones, 
(Oi eAS) SyU49 SW al 2 EEG. OV OT Eh! 
Impr. Dist. No. 1 v. Weatherred, 
(Civ. A.) 149 SW 550; Autrey v. Linn, 
(Civ... A.) 1388 SW 197; Liefkovitz v. 
Sherwood, (Civ. A.) 136 SW 850; Da- 
vis v. Mills, (Civ. A.) 133 SW 1064; 
Mexasjwnele,wkh:, Conw.) Gross, (Cive 2A.) 
128 SW ..AL73 faff 220.0. S. 417, 31 SCt 
536, 55 L. ed. 796]; Wiener v. Zweib, 
(Civ. A.) 128 SW 699; Houston Elec- 
tric Co.;v. Faroux, (Civ: A.) 125 SW 
922; Chicago, ete, R. Co. v. Thomp- 
son, (Civ. A.) 124 SW 144; Lewright 
v. Walls, (Civ. A.) 149 SW 721; Ad- 
ams v. Gary Lumber Co., 54 Tex. Civ. 
A. 477, 117 SW 1017; El Paso Electric 
R. Co. v. Murphy, 49 Tex. Civ. A. 586, 
109 SW 489; Hl Pago, ete., R. Co. v. 
Suoithss 50s WLexwaiCive Aly 1.052) 1108s. SiW: 
988; El Paso, etc., R. Co. v. Polk, 49 
Tex. Civ. A. 269, 108 SW 761; Con- 
solidated Kansas City Smelting, etc., 
Cormnven Lavlorencs lex. .Cives An .605; 
107 SW 889; Bluestein v. Collins, 
(Civ. A.) 103 SW 687; Hammond v. 
Decker, 46 Tex. Civ. A. 232, 102 SW 
453; Missouri, etc., R. Co. v. Matlock, 
(Civ. A.) 99 SW 1052; Jones v. Neal, 
44 Tex. Civ. A. 412, 98 SW 417; El 
Campo Rice Milling Co. v. Montgom- 
ery, (Civ. A.) 95 SW 1102; Gulf, etc., 
R. Co. v. Luther, 40 Tex. Civ. A, 517, 
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90 SW 44; Missouri, etc., R. Co. v. 
Russell, 40 Tex. Civ. A. 114, 88 SW 
879; St. Louis Southwestern R. Co. v. 
Ratley, (Civ. A.) 87 SW 407; Smith- 
ers v. Lowrance, 35 Tex. Civ. A. 25, 
79 SW 1088; Bath vy. Houston, eic., 
1a Ong ey! Tex. Civ. A. 234, 78 SW 
9355 Moody v. Ogden, 31 Tex. Civ. A. 
395, 72 SW 2538; Myers v. Menifee, 30 
Tex. Civ. A. 28, 68 SW 540; Boston v. 
McMenamy, 29 Tex. Civ. IN 272, 68 
SW 201; Bludworth v. Poole, 21 Tex. 
(OIA NS al SS Syn alire Martin v. 
Somervell County, a1 Tex, Civ: 
308, 52 SW 556; McCarty v. Johnson, 
20 Tex. Civ. A. 184, 49 SW 1098; 
pene? v. Caddou, (Civ. A.) 40 sw 

Utah.—Evans vy. Oregon Short Line 
Co., 37 Utah 431, 108 P 638, AnnCas 
1912C 259; In re Van Alstine, 26 Utah 
193, 72) PP. 942; 

Vt.—Griffin v. Boston, ete., R. Co., 
87 Vt. 278, 89 A 220; Fife v. Cate, 85 
Vt. 418, 82 A 741; Coolidge v. Tay- 
lor, 85 Vt. 39, 80 A 1038; Comeau v. 
Manuel, 84 Vt. 501, 80 A 51; Holbrook 
Vv. Quinlan, 84 Vt. “414, 30% Av 339; 
Moore v. Duke, 84 Vt. 401, 80 A 194; 
Parker v. Boston, etc., R. Co., 84 Vt. 
329, 79 A 865; Townshend vy. Town- 
shend, 84 Vt. 315, 79 A 388; Jenness 
v. Simpson, 84 Vt. 127, 78 A 886; 
Drown v. New England Tel., etc., Co., 
81 Vt. 358, 70 A 599; Warner v. Bron- 
son, 81 Vt. 121, 69 A 655; Hogan v. 
Sullivan, 79 Vt. 36, 64 A 234; Willard 
Ve Pike 59SVit. 202 7 9e Ao 0d. 

Va.—McCrorey v. Thomas, 109 Va. 
373, 63 SEH 1011, 17 Ann€as” (373; 
American Locomotive Co. v. Hoffman, 
108 Va. 3638, 61 SEH 759, 128 AmSR 
953; Meyer v. Falk, 99 Va. 385, 38 SH 
178; Warren vy. Warren, 93 Va. 73, 24 
SE 9138. 

Wash.—Hall v. Northwest Lumber 
Co., 61 Wash. 351, 112 P 369; Urqu- 
hart v. Coss, 60 Wash. 249, 110 P 
1001; Britton v. Washington Water 
Power Co., 59 Wash. 440, 110 P 20, 
140 AmSR 858, 33 LRANS 109; Teck- 
lenburg v. Everett R., ete, Co., 59 
Wash. 384, 109 P 1036, 34 LRANS 
784; Samuel, etc., Kenney Presb. 
Home v. Kenney, 45 Wash. 106, 88 P 
108; Beebe v. Redward, 35 Wash. 615, 
77. P 1052; Anderson v. New York L. 
Ins: }Co.,, 34. Wash. 616," 76 2P A109; 
Wagner v. Mahrt, 32 Wash. 542, 73 P 
675; Kroenert v. Falk, 32 Wash. 180, 
72 P 1010; Sackman v. Thomas, 24 
Wash. 660, 64 P 819; Coleman v. 
Montgomery, 19 Wash. 610, 53 P 
1102; Gustin v. Jose, 11 Wash. 348, 
39 P 687; Liebenthal v. Price, 8 Wash. 
206, 35 P 1078; Harles v. Bigelow, 7 
Wash. 581, 35 P 390 

Wis.—Petersen v. Elholm, 130 Wis. 
1, 109 NW 76, 1034; John O’Brien 
Lumber Co. v. Wilkinson, 123 Wis. 
272, 101 NW 1050; Cuddy v. Foreman, 
107 Wis. 519, 83 NW 1103; McDer- 
mott v. Jackson, 97 Wis. 64, 72 NW 
3875; Pool v. Milwaukee Mechanics’ 
Ins. Co.’ 94° Wis. "447, 69 “NIW 658 
Nicolai v. Davis, 91 Wis. 370, 64 NW 
1001; McCord v. McSpaden, 34 Wis. 
541; Beard v. Dedolph, 29 Wis. 136; 
Knapp v. Schneider, 24 Wis. 70. 

Wyo.—Bergquist v. West Virginia- 
Wyoming Copper Co., 18 Wyo. 234, 
106 P 673; Boswell v. Laramie First 
Nat. Bank, 16 Wyo. 161, 92 P 624, 93 
P 661. 1 

See also Trial [38 Cye 1378 et seq]. 

Changing or adding grounds of ob- 
jection see also infra § 800. 
aon ground of variance see supra § 


{a] Effect of stipulation.—The 
rule that objections to the admission 
of testimony on the ground that it is 
irrelevant and immaterial, without 
stating the reasons therefor, cannot 
be considered on appeal is not af- 
fected by a stipulation that evidence 
taken on interrogatories submitted to 
witnesses should be read in evidence, 
“questions of relevancy and com- 
petency only being reserved.” Mar- 
shall v. Grand Lodge A. O. U. W., 40 
Ind. A. 123, 81 NE 106. See also 
supra § 644. 

[b] Need not request withdrawa2z 


822 [3C.J.] 


APPEAL AND ERROR 


io 


in a great variety of cases.?? It follows that, where | the wrong reason is assigned in objecting to evi- 


of cause.—Where a party objects and 
reserves a bill of exceptions to the 
other party’s illegal testimony, he is 
not required to ask that the cause be 
withdrawn from the jury and con- 
tinued. Carter v. Walker, (Tex. Civ. 
A.) 165 SW 483. 

27. For applications of the rule 


see: 

fa] Deeds.—(1) Swindall v. Ford, 
184 Ala. 137, 638 S 651; Rudolph Vv. 
Tinsley, (Tex. Civ. A.) 148 SW 209; 
Ardoin v. Cobb, (Tex. Civ. A.) 136 
SW 271; Flack v. Braman, 45 Tex. 
Civ. A. 473, 101 SW 537 (deeds ad- 
missible as ancient instruments). 
(2) Sufficiency of descriptions in 
deeds introduced is not reviewable 
on appeal, where the only objection 
was as to their competency, rele- 
vancy, and materiality. Furrey v. 
Wamtz, 162 iCall 397, 122 P1073.) @) 
The objection to the introduction in 
evidence of a deed made pursuant to 
a foreclosute decree, that the sale 
had not been confirmed, cannot be 
urged for the first time on appeal. 
Springer v. Darlington, 207 Ill. 238, 
69 NE 946. (4) But the rule that an 
objection to the admission of a de- 

fective deed in evidence is insufficient 
' to save the point for review, where 
“it does not point out the specific de- 
fect, does not apply in a suit to quiet 
title, where the deed relied on to es- 
tablish plaintiff's title to the land in 
controversy does not purport to con- 
vey such land. House v. Grable, 25 
Colo. A. 405, 188 P 1012. 

[b] Secondary evidence.—(1) Ban- 
ister v. Campbell, 138 Cal. 455, 71 P 
504, 703; Peo. v. Waite, 237 Ill. 164, 
86 NE 572; Place v. Place, 122 App. 
Div. 363, 106 NYS 781; Galbreath v. 
Galbreath, (Tenn. Ch. A.) 64 SW 361 
(holding that, where at the trial oral 
testimony ‘of the sale of land is re- 
ceived without objection, the objec- 
tion on appeal that the deed was the 
pest evidence cannot be considered). 
(2) Where records of deeds are of- 
fered in evidence, and the adverse 
party makes a general objection only, 
without stating the grounds thereof, 
he cannot object on appeal that tlre 
evidence was secondary and that no 
proper foundation was laid therefor. 
Tucker v. Duncan, 224 Ill. 453, 79 NE 
613; Baltimore, etc., R. Co. v. Bru- 
baker, 217 Ill. 462, 75 NE 523. (3) 
Objection to the admission in evi- 
dence of a certified copy of the rec- 
ord of a deed on the ground that it is 
immaterial, irrelevant, and incompe- 
tent is insufficient to preserve objec- 
tion that the certificate to the copy 
was not signed by the recorder. Chi- 
cago v. Gilsdorff, 258 Ill. 212, 101 NE 
546. - i 

{c] Proper foundation not laid.— 
(1) Under an objection to the intro- 
duction of the record of certain deeds 
on the ground that sufficient founda- 
tion had not been laid, the specific 
objection that the custodian of the 
records was not called to identify 
them cannot be raised for the first 
time on appeal. Grand Pass Shooting 
Club v. Crosby, 181 Ill. 266, 54 NE 
913. (2) Admission of certified copy 
of instrument sued on without objec- 
tion on the specific ground that there 
has been no proof of the loss of the 
Ori-inal., . Ramsay. av. CO: lon sud. 
572, 64 NE 549, 90 AmSR 177 [aff 97 
i Ars 2So.)). (3) Where books of 
account are offered in evidence, and 
specific objections are made which 
do not question the foundation laid 
for . their introduction, the party 
against whom they are introduced 
cannot be heard on appeal to question 
the foundation laid therefor. Wil- 
coxon v. Read, 95 Ill. A. 33. (4) Ob- 
jection that notes of stenographer on 
former trial were not proved. Op- 
somere v. Opsomere, 167 Mich. 636, 
133 NW 518. (5) Copy of a will 
certified by the clerk of the court 
of its alleged probate, the certificate 
stating that the will had been ad- 


mitted to probate, but being accom- 
panied by no certified copy of the or- 
der of probate. Deiterman v. Ruppel, 
200 Ill. 199, 65° NE 707°" (6) “Dax 
schedules of personal property not 
objected to in the trial court on the 
ground that no proper foundation 
therefor was laid. Green vy. Smith, 
£80 Til. A. 572; 

[d] Expert and opinion evidence. 
—(1) Englehart v. Richter, 136 Ala. 
562, 33 S 939 (holding that, where, 
on the trial, the only objection to the 
testimony of a handwriting expert is 
that he has not sufficiently qualified, 
it cannot be urged on appeal that he, 
as an expert, was permitted to state 
matters as facts, instead of in the 
form of an opinion); St. Louis, ete., 
Re Co. vs; Brogan, 105 CArk: b383,. 15 
SW 699 (conclusion of physician from 
examination of X-ray pictures); In 
re Huston, 163 Cal. 166, 124 P 852; 
Coburn v. Moline, ete, R. Co., 243 
lll. 448, 90 NE 741, 134 AmSR 377 
(objection that testimony of medical 
witnesses was based on self-serving 
statements made by plaintiff); Simp- 
son v. Peoria R. Co., 179 Ill. A. 307 
(holding that, where the opinion of a 
medical expert witness as to the 
probable permanency of plaintiff’s in- 
juries is objected to on the ground 
that it ‘invades the province of the 
jury” and the court’s attention is not 
called, by special objection, to the 
fact that such expert has not heard 
all of plaintiff’s testimony, his opin- 
ion being grounded on the assump- 
tion that such testimony is true, and 
no general objection is made, the 
admission of such opinion will not 
be held error); Diamond Block Coal 
Co. v. Edmonson, 14 Ind. A. 594, 43 
NE 242; Patterson v. Gore, 177 Mich. 
591, 143 NW 643; Travisano v. Ste- 
fanelli,,84 N. J. L. 767, 87 A 434; 
Ferrari v. Beaver Hill Coal Co., 54 
Or. ©2105) -94- PY 1815495" Pied 98 Sen au 
175, 1016 (opinion evidence; no foun- 
dation laid); Wade v. Galveston, etc., 
He Coy, (Dex o/Cive tA) ldllOs (Sway s 4 
(comparison of handwriting); Gulf, 
etc., R. Co. v. Matthews, 28 Tex. Civ. 
A. 92, 66 SW 588, 67 SW 788; Duggan 
v. Heaphy, 85 Vt. 515, 83 A 726. (2) 
Hypothetical questions to expert wit- 
nesses are within the rule. Phoenix 
Bee v. Landis; 13 Ariz. 80, 108 P 

[e] Privileged communications.— 
(1) Rhodes v. Granby Cotton Mills, 
87 S. C. 18, 68 SE 824. (2) An ob- 
jection that testimony was irrelevant, 
incompetent, and immaterial was not 
sufficient to present the question on 
appeal as to whether the testimony 
was inadmissible as a communicatior 
between husband and wife. Anderson 
v. New York L. Ins. Co., 34 Wash. 
616, 76 P 109; Sackman y. Thomas, 
24 Wash. 660, 64 P 819. 

{[{] Hearsay.—Larson vy. Ander- 
son, 122 Minn: 39, 141 NW. 847; 
Wightman v. Campbell, 161 App. Div. 
49. 146 NYS 666 (holding that a gen- 
eral objection to the testimony of a 
witness as to his use of the~notes of 
a prior survey, which followed after 
the overruling of an objection on the 
ground that the notes were a copy, 
does not present for appeal the ques- 
tion of whether the notes were hear- 
say evidence); ‘Boston Mar. Ins. Co. 
v. Seales, 101 Tenn. 628, 49 SW 743 
(holding that calling the court’s at- 
tention to the fact that the evidence 
is not the best and requesting a 
charge that it be disregarded are in- 
sufficient to raise the objection on 
oats that the testimony is hear- 
say). 

[g] . Admissions and declarations. 
—(1) James Duff Constr. Co. v. Al- 
ford, 149 Ky. 594, 149 SW 943 (hold- 
ing that a motion to exclude evidence 
of a declaration of an employee of 
defendant company, based upon the 
ground that the employee’s connec- 
tion with the company was not suffi- 
ciently established, and an exception 


to the court’s ruling denying the mo- 
tion are sufficient to enable defend- 
ant to assert on appeal that the tes- 
timony was inadmissible because it 
was the admission of an agent made 
after the completion of the work out 
of which the injury constituting the 
basis of the action arose); Larson 
v. Anderson, 122 Minn. 39, 141 NW 
847 (self-serving declarations); Mur- 
phy v. Claney, 177 Mo. A. 429, 163 
SW 915. (2) Error in admitting dec- 
larations of a party in his own in= 
terest will not be considered on ap- 
peal where the only objection made 
in the court below was that the ques- 
tion put to the witness was leading, 
or where the objection was general 


only. Frank v. Pennie, 117 Cal. 254, 
49 P 208. 
[h] Testimony of witness at for- 


mer trial Where defendant offered 
in evidence the testimony of an ab- 
sent witness at a former trial, and 
plaintiff's counsel stated, “We object 
to the introduction of the testimony 
in this manner,” such objection is 
not sufficient to raise on appeal the 
objection that the cross-examination 
of the absent witness was not intro- 
duced. Beard vy. Royal Neighbors of 
America, 60 Or. 41, 118 P 171. 

[i] Evidence of custom.—Costilla 
County Bank vy. Willis, 36 Colo. 339, 
85 _ P 423. 

{j]. Judgments.—Coffin v. 
243 Mo. 455, 147 SW 835. 

{k] Lien notice.—Olson v. Snake 
River Valley R. Co., 22 Wash. 139, 
60 P 156. 

[1] Photographs.—Attix v. Min- 
nesota Sandstone Co., 85 Minn. 142, 
88 NW 436. 

[m] Tax _ certificate.—Sandys v. 
Robinson, 26 S. D. 281, 128 NW 484. 

{n] Admission and proof of ordi- 
nance.—(1) The competency of evi- 
dence offered to establish the exis- 
tence of an ordinance cannot be con- 
sidered on appeal in the absence of a 
specific objection in the court below. 
Craw v. Chicago City R. Co., 159 Ill. 
A. 100; Hinchliff v. Robinson, 118 Ill. 
A. 450 (holding that when an ordi- 
nance is sought to be proved by a 
book said by counsel to contain the 
same, and according to his state- 
ments purporting to be published by 
authority of the city council, such 
proof will be deemed sufficient on ap- 
peal in the absence of specific objec- 
tions); Chicago, etc., R. Co. v. Beaver, 
96 Ill, A. 558 [aff 199 Illy 34, 65 NE 
144] (holding that, where only a gen- 
eral objection has been made in the 
trial court to the admission in evi- 
dence of a book of ordinances, a spe- 
cial objection to its admission cannot 
be made on appeal). (2) So, where 
the admission in evidence of a city 
ordinance was objected to at the trial 
on the ground that the certificates of 
its passage and publication were de- 
fective, its admissibility may not be 
attacked on appeal on the ground 
that the certificate of the city. clerk 
to the copy offered in evidence did 
not bear the corporate seal, such de- 
fect not having been objected to at 
the trial. Arcola v. Wilkinson, 233 
Ill. 250, 84 NE 264. See also as to 
objections to admission of ordinances 
Prairie du Rocher v. Schoening- 
Koenigsmark Milling Co., 248 Ill. 57, 
93 NE 425; Billings v. Chicago, 167 
Ill. 337, 47 NE 7381; Naegle v. Cen- 
tralia, 81 Ill. A. 334 [rev on other 
grounds 481 Til. 151,55 (Nb 128]; 
Burke v. City, ete., Contract Co., 133 
App. Div. 113, 117 NYS 400. 

[o] Introduction of letter to rati- 
fy bond.—Where, at the trial of an 
action on a bond, it was objected that 
a certain letter was incompetent, im- 
material, and irrelevant, it cannot be 
objected on appeal that the letter, not 
under seal, was inadmissible to prove 
a ratification of the bond sued on, 
which was séaled. Central Lumber 
Co. v. Kelter, 201 Ill. 503, 66 NE 543 
{aff 102 Ill. A. 333]. 
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dence, the appellate court will treat the evidence as 
It has been held, 
however, that the court will treat as properly before 
it a question raised by an objection to testimony, al- 
though not sufficiently specific, where the same ques- 
tion is likely to arise on a second trial, and the 
judgment must be reversed on other grounds.?® 
Evidence admissible for certain purposes but not 
for others. Evidence admissible for one purpose 
may go to the jury, and the objection that it is not 
admissible for another purpose must be made, and 
instructions to that effect to the jury must be asked 
' for at the time, or no error can be assigned as to 


if no objection had been taken.?® 


its admission or effect.®° 


Evidence admissible as to one party. A general 
objection to evidence is not sufficient for the pur- 
pose of review ‘on appeal where the evidence is ad- 
missible as to one party but not as to another; but 
in such case the lower court must have been re- 
quested to limit the application of the evidence to 
the party against whom it was competent.*1 


[p] Abandoned pleadings contain- 
ing admissions.—Ft. Worth, etc., R. 
Co. v. Wright, 27 Tex. Civ. A. 198, 64 
SW 1001. : 

{q] Time of offering instrument. 
—The sustaining of an objection to 
the admission of an instrument on 
the ground that it is not the proper 
time to offer it cannot be made the 
ground of error because it does not 
indicate that the instrument will be 
excluded if offered at a time which 
the court regards as more approprl- 
ate. King v. Ben F: Barbour Plumb- 
ing, ete., Co., 1 Ala. A. 639, 55 S 1030. 

[r] Motion to strike out held sufii- 
ecient.—Where, in an action for in- 
juries to a servant, testimony was 
given as to a prior act of negligence 
on the part of the servants who sub- 
sequently caused the injury to plain- 
tiff, but there was no evidence that 
knowledge of the occurrence was 
brought to defendant, and defendant’s 
counsel moved to strike such testi- 
mony on the ground that “what oc- 
curred ... has not been connected,” 
and no suggestion was made by 
plaintiff that further evidence could 
be offered to connect the transaction 
with defendant, and the court did not 
require such evidence, and no at- 
tempt to offer it was made, it was 
held that the error in the retention 
of the evidence was_ sufficiently 
brought to the court’s attention, and 
that an exception to its erroneous 
ruling refusing to strike the testi- 
mony was available to defendant on 
appeal. Date v. New York Glucose 
Co., 104 App. Div. 207, 93 NYS 249. 

{s] Court record of sister state. 
—McCune v. Goodwillie, 204 Mo. 306, 
102 SW 997 (holding that, where the 
exemplification of the record of a 
court of a sister state is admitted in 
evidence over the objection that the 
court had no jurisdiction to enter a 
decree affecting real estate in Mis- 
souri, the court on appeal will not 
-consider the assignment that the de- 
‘cree was not final but interlocutory, 
-or that the record showed that the 
decree was appealed from). 

28. Presnell v. Garrison, 122 N. C. 
‘595, 29 SH 839 [den _reh 121 N. C. 
366, 28 SH 409]. 

29. Sauers v. Giddings, 90 Mich. 
50, 51 NW 265. 

30. Ala.—National L., ete., Ins. Co. 
Vauokey,; 166, Alas d74, 952) Se 4b: 
Scruggs v. Bibb, 33 Ala. 481; Fire- 
“men’s Ins. Co. v. Crandall, 33 Ala. 9. 

Cal.—Watrous vy. Cunningham, 71 
“Cal. :80,.11..P 841: 

Colo.—San Miguel Cons. Gold Min. 
Co. v. Bonner, 33 Colo. 207, 79 P1025. 

Ga.—Bowers v. Southern R. Co., 10 
rGa. A. 367, 73 SE 677. 

164 Til. 


Ill.— Brodie v. Lewistown, 
A. B80. 
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Admission of part of record. Where plaintiff of- 
fers certain portions of the record in a prior suit 
in evidence as a part of the cross-examination to 
contradict the direct testimony of a witness, to 
which defendant objects on the ground that the en- 


not offered, on failure to specify 


what portion had not been offered, in response to 
the court’s inquiry, such objection cannot be urged 


(dd) Repetition or Renewal of Objec- 
As a rule, where objections to the admis- 
sion of evidence, properly taken, have been over- 
ruled and exception saved, it is not necessary to 


repeat the objection when the same species of evi- 


Ind.—Templer v. Lee, (A.) 103 NH 
1090; Indiana Union Tract. Co. v. 
Pring, 50. Ind. A.| 566, .96,> NE; 180; 
Cleveland, etc., R. Co. v. Federle, 50 
Ind. A. 147, 98 NE 123. 

Iowa.—Stark vy. Burke, 131 Iowa 

Me.—McLaughlin vy. Joy, 100 Me. 
517,762. A. 348: 

Mass.—Lury v. New York, etc., R. 
Co., 205 Mass. 540, 91 NE 1018; Prod- 
uce Exch. Trust Co. v. Bieberbach, 
176 Mass. 577, 58 NE 162. 

Mich.—Cleland v. Clark, 123 Mich. 
179, 81 NW 1086, 81 AmSR 161. 

Mo.—Brennan vy. St. Louis, 92 Mo. 
482, 2 SW 481; Hitt v. Hitt, 150 Mo. 
A. 631, 131 SW 369. : 

N. J.—Hill v. Maxwell, 77 N. J. L. 
766,703 As bOM. 

N. Y.—Hamel v. Brooklyn Heights 
R. Co., 59 App. Div. 135, 69 NYS 166; 
Lyungstrandh v. William Haaker Co., 
16 Mise. 387, 38 NYS 129. 

N. C.—Whitehurst v. Padgett, 157 
N..C. 424, 73 SE 240; Hill v. Bean, 
150 N. C. 486, 64 SH 212; Tyner v. 
Barnes, 142 N. C. 110, 54 SE 1008. 

Or.—Foster v. University Lumber 
Cog 657 Org46, 1311 P76, 

Ss. C. — Plunkett v. Clearwater 
Bleachery, etc., Co., 80 S. C. 310, 61 
SE 431. 

Tenn.—East Tennessee, etc., R. Co. 
v. Gurley, 12 Lea 46. 

Tex.—Woodward v. Keck, (Civ. A.) 
97 SW 852. 

Va.—Meyer v. Falk, 99 Va. 385, 38 
SE 178. 

Wash.—Burger v. Taxicab Motor 
Co., 66 Wash. 676, 120 P 519. 

Wis.—John O’Brien Lumber Co. v. 
Wilkinson, 123 Wis. 272, 101 NW 
1050; Hacker v. Heiney, 111 Wis. 313, 
87 NW 249. 

' 81. Ark.—St. Louis, ete., R. Co. v. 
Raines, 90 Ark. 482, 119 SW 266. 

Cal.—Delger v. Jacobs, 19 Cal. A. 
DO ib BPL 25S. 

Ind.—Iles v. Cox, 83 Ind. 577; 
Keesling v. Doyle, 8 Ind. A. 43, 35 
NE 126. 

Kan.—Taylor v. Deverell, 43 Kan. 
469, 23 P 628; Heaton v. Norton 
County State Bank, 5 Kan. A. 498, 47 
PGi : 

Mass.—Produce Exch. Trust Co. v. 
Bieberbach, 176 Mass. 577, 58 NE 162. 

Minn.—Cronfeldt v. Arrol, 50 Minn. 
327, 52 NW 857, 36 AmSR 648; Ap- 
pleton Mill Co. v. Warder, 42 Minn. 
117, 48 NW 791. 

N. C.—Whitehurst v. Padgett, 157 
N. C. 424, 73 SE -240; Hill v. Bean, 
150 N. C. 486, 64 SH 212; Tyner v. 
Barnes, 142 N. C. 110, 54 SE 1008. 

Tex.—Shivel v. Greer, (Civ. A.) 
123 SW 207; Shelburn v. McCrocklin, 
(Civ. A.) 42 SW 329. 

[a] Evidence admissible for pur- 
pose of impeachment.—Where cer- 


684, 109 NW 206. 


dence is subsequently offered;?* and it has been 
held that, where an objection to incompetent evi- 
dence has once been properly taken and overruled, 
it is not necessary or even proper to repeat the ob- 
jection when the same evidence is subsequently ad- 
mitted through other witnesses.*4 
second objection is interposed, it need not repeat 


If, however, a 


tain evidence was properly admitted 
to impeach defendant, he could not 
complain on appeal that the evidence 
was not limited to such purpose, 
where he asked no limiting instruc- 
tion. Stark-v. Burke, 131 Iowa 684, 
109 NW 206. 

{b] In consolidated actions by a 
wife for personal injuries and by her 
husband for loss of her services, etc. 
defendant should have asked that the 
husband’s testimony as to the cir- 
cumstances of the wife’s injury be 
limited to his own case, in which it 
was admissible, and, having only ob- 
jected to its admission generally, 
cannot object on appeal that it was 
not admissible in the wife’s action. 
St. Louis, ete. R. Co. v. Raines, 90 
Ark. 482, 119 SW 266. 

32. Lauterbach v. Netzo, 111 Wis. 
322, 87 NW 230. 

33. Ark.—George vy. 23 
Ark. 121. 

Cal.—Sharon y. Sharon, 79 Cal. 633, 
2oinPweads 1 Sik: 

Colo.—Graves v. Peo., 18 Colo. 170, 
32 P 63; Gilpin v. Gilpin, 12 Colo. 
504, 21 P 612. i 

Ill.—Anglo-American Packing, etc., 
Co. v. Baier, 20 Ill. A. 376. 

Iowa.—Fothergill v. Fothergill, 129 
Iowa 93, 105 NW 377. 

Nebr.—Bee Pub. Co.. v. World Pub. 
Co., 62 Nebr. 732, 87 NW 945. 

N. Y.—Vollkommer y. Cody, 85 
App. Div. 57, 82 NYS 969; Winans v. 
Demarest, 84 NYS 504. 

Tenn.—Louisville, ete, R. Co. v. 
Gower, 85 Tenn. 465. 

Utah.—Cromeenes y. San _ Pedro, 
etc., R. Co., 37 Utah 475, 109 P 10, 
AnnCasi912C 307. 

Wash.—De Wald v. Ingle, 31 Wash. 
616, 72 P 469, 96 AmSR 927. 

Wis.—Pfeil v. Kemper, 3 Wis. 315. 

[a] Contra.—Frost v. Goddard, 25 
Me. 414; McDonald v. McCrabb, 47 
Tex. Civ. A. 259, 105 SW 238 (holding 
that, where defendant desired to pre- 
serve for review objections to the 
admission of evidence, he should 
have objected to its admission, al- 
though he had previously unsuccess- 
fully objected to the admission of a 
surveyor’s report containing the 
same objectionable matter). 

[b] Agreement of counsel as to 
repetition.—W here counsel agree that 
objections made to a certain class of 
testimony may apply to all such tes- 
timony, without, objecting to each 
auestion, and the agreement is taken 
down by a stenographer and embod- 
ied in the bill of exceptions, objec- 
tions and exceptions will be consid- 
ered as applicable to all that class 
of testimony. Stevenson v. Wolt- 
man, 81 Mich. 200, 45 NW 825. 

34. Louisville, ete, R. Co. v. 
Gower, 85 Tenn. 465. 
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the specific grounds of objection.*® So, where evi- 
dence has been excluded on a proper objection 
thereto, a general objection to an offer of substan- 
tially the same evidence thereafter will suffice.2® As 
a rule, a party is not required to move to strike 
out testimony erroneously admitted over objection.*’ 

Receiving evidence subject to further action or 
decision as to admissibility. But an assignment of 
error in the reception of evidence will not be con- 
sidered, where it appears that the court admitted 
the evidence subject to exceptions, or otherwise 
postponed without objection a decision as to the 
admissibility of the evidence, and a subsequent rul- 
ing was not sought by a motion in accordance with 
the conditions prescribed by the court.*® 

Evidence admitted by consent subject to motion 
to strike out. And, where evidence is admitted by 
consent with the privilege of moving to strike it out, 
it cannot be objected to on appeal, where no motion 
to strike was made.*® 

Evidence withdrawn and afterward introduced. 
So, where evidence introduced by plaintiff is ob- 
jected to by defendant, and is withdrawn from the 
jury, and subsequently, on a redirect examination, 
plaintiff’s counsel again introduces the evidence 
without objection, the question of the admissibility 
of the evidence is not presented on appeal.*° 

Testimony repeated after objection sustained. 
And it has been held that, where a part of the 
testimony of a witness is not objected to on the 
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trial and a part thereof is objected to as improper, 
but on the court’s suggestion that a word be elimi- 
nated from the question it is repeated and answered 
as originally asked, and no further objection is 
made or exception taken, error in admitting the evi- 
dence may not be considered on appeal.** 

Evidence taken before referee, master, auditor, 
etc. A party objecting to evidence received by 
a referee appointed to take and report the evidence 
must renew his objection upon the introduction of 
the evidence in court, obtain a ruling upon it there, 
and have his exception noted, or he will be deemed 
to have waived his objection.4? And objections 
taken to the testimony before a master in chancery 
must be called to the attention of the court before 
final hearing, and exceptions duly reserved to the 
rulings thereon, in order to reserve them for con- 
sideration by an appellate court.*? The same prin- 
ciple applies to objections to evidence taken before 
a register in chancery,** or an auditor.*® 

Testimony at former trial. A failure to insist 
upon an objection to the admission of testimony of 
a witness given at a former trial, when the witness 
testifies at a subsequent trial, waives the right to 
raise such objection on appeal.*® 

[§ 735] (dad) Exclusion of Evidence—aa. In Gen- 
eral. Objections to the exclusion of evidence not 
raised in the court below will not be noticed on 
appeal.47 But it has been held that a general ob- 
jection sustained by the trial court will be sufficient. 


35. Stevens v. Brown, 12 Ill. A. Ss. C.—Jones v. Devereux, 90 S. C.|115 NW 414. 
619; In re Eysaman, 113 N. Y. 62, 20/513, 73 SE 1027. 42. Gill v. Russell, 23 Minn. 362. 
NE 613, 3 LRA 599. Tex.—Dunn v. Taylor, (Civ. A.) 107 43. Patrick v. Kirkland, 53 Fla. 
36. Mackin v. Blythe, 35 Ill. A.| SW 952. 168, 43S 969, )125-AmSR 10967 22 
216; Griswold v. Edson, 32 Minn. Va.—Cutchin v. Roanoke, 113 Va. | AnnCas 540; O’Brien v. Keefe, 175 


436, 21 NW 475; Carlson v. Winter- 
son, 147 N. Y. 652, 42 NH 347. 
37. Tefft v. Wilcox, 6 Kan. .46; 


452, 74 SE 403 (failure to connect). 
{a] Testimony in response to hy- 
pothetical question. — Where testi- 


Mass. 274, 56 NE 588. See also Joce- 
lyn v. White, 98 Ill. A. 50 [rev on 
other grounds 201 Ill. 16, 66 NE 327]. 


oe bik 


Tracey v. Reid, 111 App. Div. 396, 97 
NYS 1074; Western Union Tel. Co. 
v. Tweed, (Tex. Civ. A.) 138 SW 1155; 
Missouri, ete, R. Co. v. Williams, 
(Tex, Civ. A.) 13838 SW. 499; Cromee- 
nes vy. San Pedro, etc., R. Co., 87 Utah 
475, 109 P 10, AnnCas1912C 307. 

38. Colo.—Travelers’ Ins. Co. v. 
Murray, 16 Colo. 296, 27 P 807. 

Ga.—Bowers v. Southern R. Co., 
10 Ga. A. 367, 73 SE) 677. 

Ill.—Chicago City R. Co. v. Hynd- 
shaw, 116 Ill. A. 367. 

Ind.—Indiana Union Tract. Co. v. 
Jacobs, 167 Ind. 85, 78 NE 325. 

Iowa.—Ashdown v. Ely, 140 Iowa 
739, 117 NW 976; Dorn v. Cooper, 
139 Iowa 742, 117 NW 1, 118 NW 35, 
16 AnnCas 744; Burger v. Omaha, 
ete., R. Co., 139 Iowa 645, 117 NW 
35, 130 AmSR 343. ; 

Md.—Goodman v. Saperstein, 115 
Md. 678, 81 A 695; Moneyweight 
Scale Co. v. McCormick, 109 Md. 170, 
72 A 537 (holding that, where evi- 
dence is admitted subject to excep- 
tion, and there is no motion to strike, 
the exception is not available on re- 
view); Knickerbocker Ice Co. v. Gar- 
diner Dairy Co., 107 Md. 556, 69 A 
405, 16 LRANS 746; Walker v. Bald- 
win, 106 Md. 619, 68 A 25; Grand 
Mountain U. OcLT  R. var Murray; %88 
Md. 422, 41 A 896. 

Mass.—Putnam vy. Harris, 193 
Mass. 58, 78 NE 747 (evidence ad- 
mitted on condition that foundation 
be afterward supplied); O’Brien v. 
Keefe, 175 Mass. 274, 56 NE 588. 

Minn.—Bitzer v. Bobo, 39 Minn. 
18, 38 NW 609. 

Pa.—Danley v. Danley, 179 Pa. 170, 
36 A 225 (holding that an objection 
to evidence made on the argument 
for a new trial cannot be considered, 
on appeal, as having been made on 
the trial, so as to make the action 
of the court reviewable); 
v. Williams, 43 Pa. Super. 202 (evi- 
dence to be followed by other proof). 
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mony is received in response to a hy- 
pothetical question on undertaking of 
counsel to follow up the question by 
proof of facts sustaining the hypoth- 
esis, a question as to whether such 
facts have been shown can only be 
reviewed, on appeal, by saving the 
question by a motion, after plaintiff 
has rested her case, to strike out the 
answer. Indiana Union Tract. Co. v. 
Jacobs, 167 Ind. 85, 78 NE 325. 

[b] Competency to be established 
by other evidence.—When evidence 
has been received under a promise 
that a link necessary to its compe- 
tency will be established by other 
evidence, and a motion to strike out 
such evidence is made and overruled 
because of such promise, such a mo- 
tion must be renewed, if such prom- 
ise is not kept, in order to urge, on 
appeal, the incompetency of the evi- 
dence so received. Chicago City R. 
Co. v. Hyndshaw, 116 Ill. A. 367. See 
also Dorn v. Cooper, 139 Iowa 1742, 
117 NW 1, 118 NW 35, 16 AnnCas 744. 

{[c] Testimony subsequently cor- 
rected.—The refusal to strike out 
testimony is not reversible error 
where the witness subsequently goes 
on the stand to correct his testimony, 
and there is no renewal of the mo- 
tion to strike out or request to direct 
the jury to disregard such testimony. 
Thorson v. Carnegie Steel Co., 238 
Pa. 166, 85 A 1114. 

39. Ft. Mill Sav. Bank vy. Sprunt, 
86 S. C. 8, 67 SE 955. 

[a] Where a party withdraws his 
objection to the admissibility of evi- 
dence and consents to its admission, 
or asks the court to admit it, sub- 
ject to a subsequent motion to strike 
out, and no motion to strike is made, 
the admission of the evidence is not 
reviewable. In re Dominici, 151 Cal. 
181, 90 P 448. 

40. New Castle v. Grubbs, 171 Ind. 
482, 86 NE 757. 

41. Seeley v. Swift, 151 Mich. 545, 


[a] Objections waived before mas- 
ter.—Where objections to the admis- 
sion of evidence before a master 
were properly treated by him as 
waived, and were not filed with the 
report in the chancery court, they 
cannot be considered on appeal as 
provided by Vt. St. § 942. Allen v. 
Aen (9) 9 Vite oad AG Elle 

44. Wynn v. Tallapoosa County 
Bank, 168 Ala. 469, 538 S 228 (hold- 
ing that, where the decree rendered 
by the chancellor in a suit for an 
accounting would as to some items 
and amounts be wholly without sup- 
port in the evidence, if illegal and 
incompetent evidence objected to had 
been excluded or not considered, re- 
spondent, to have the rulings re- 
viewed by the supreme court, should 
have renewed his objections and 
moved to exclude such evidence when 
offered before the register when stat- 
ing the account on a reference, and 
should have had a ruling thereon by 
him and reserved his exceptions 
thereto, so that the chancellor could 
review them on the confirmation of 
the register’s report). 

45. Hogan v. Sullivan, 79 Vt. 36, 
64 A 234 (holding that, where, in an 
action on a book account which was, 
heard on an auditor’s report, the re- 
port stated that all questions of law 
“presented by the foregoing facts are 
submitted to the court,” such refer- 
ence to the court did not involve a 
consideration or determination of any 
question of the admissibility or suf- 
ficiency of the evidence, and hence 
such questions could not be consid- 
ered on exceptions, in the absence of 
an affirmative showing by the excep- 
tions that such questions were passed 
on below). 

46. Mueller Bros. Art, etc., Co. v. 
Fulton St. Wholesale Market Co., 181 
Tll. A. 685. 

47. U. S.—Mann y. Dempster, 181 
Fed. 76, 104 CCA 110; Lilly v. Ham- 
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on appeal without the statement of the specific 
grounds of objeetion,*® and that, if the exclusion 
of evidence is proper on any ground, the judgment 
will not be reversed, no matter what was the actual 
objection made, unless the objection not urged might 
On the other hand, 
been held that, where evidence is erroneously ex- 
eluded on a certain ground, the ruling cannot be 
sustained on appeal on another ground.°° 

Where evidence is excluded on an entirely differ- 
ent ground from that of the objection interposed 
by counsel, the appellate court must consider only 


have been obviated.*? 


ilton Bank, 178 Fed. 53, 102 CCA 1, 
29 LRANS 558. 

Ala.—Alabama Cons. Coal, ete., Co. 
v. Heald, 171 Ala. 263, 55 S 181; Bo- 
len v. Hoven, 143 Ala. 652,39 S 379 
(holding that, where it did not ap- 
pear that the record of proceedings 
in the probate court was offered in 
evidence other than as a muniment 
of title, it could not, on appeal, be 
claimed that it was competent as 
color of title, and therefore that it 
was error to exclude it). 

Ark.—Southwestern Tel., etc., Co. 
v. Abeles, 94 Ark. 254, 126 SW 724, 
140 AmSR 115, 21 AnnCas 1006. 

Conn.—Gustafson v. Rustemeyer, 
70 Conn. 125, 39 A 104, 66 AmSR 92, 
39 LRA 644. 

D. C.—Whipple v. Geddis, 25 App. 
333; Eaton v. Brown, 20 App. 453 
{rev on other gous 193 U. S. 411, 
24 SCt 487, 48 L. ed. 730]. 

Ga. —Clark v. Empire Lumber Co., 
87 Ga. 742, 13 SE 826; Little Rock 
Furniture Co. v. Jones, 1siGas Ae 
502,-79 SH 375: 

Tll.— Chicago v. Saldman, 225 Ill. 
625, 80 NE 349. 

Ind.—Gfroerer v. Gfroerer, 173 Ind. 
424, 90 NE 757 (sustaining of motion 
to ‘strike out testimony); Hunter v. 
Hatfield, 68 Ind. 416. 

Iowa.—Cedar Rapids Nat. Bank v. 
Carlson, 156 Iowa 348, 136 NW 659. 

Mo.—Hunleth v. Leahy, 146 Mo. 
408, 48 SW 459. 

Nev.—Karns vy. State Bank, 
Co., 31 Nev. +70, 101 P_ 564. 

N. J.—Lowy, etc., Co. v. Bratter, 
84 N. J. L. 580,'87 A 330. 

N. Y.—Wilber v. Gillespie, 127 App. 
Div. 604, 112 NYS 20; Hall v. Bes- 
ton, 26 App. Div. 105, 49 NYS 811 [aff 
165 N. Y. 632 mem, 59 NE 1123 mem]. 

Or.—Portland First Nat. Bank v. 
Oregon Paper Co., 42 Or. 898, 71 P 
144, 971. 

Pa.—Warfel v. Knott, 128 Pa. 528, 
18 A 390. 

S. C.—Holden v. Cantrell, 88 S. C. 
281, 70 SE 815 (holding that, where 
the trial court based its ruling in 
excluding statements on the ground 
that they were made in an effort to 
compromise, if in fact there was no 
dispute and no effort to compromise, 
the court should have been so in- 
formed, in order that its ruling might 
be brought in question on appeal); 


etc., 


Connor v. Johnson, 59 S. C. 115, 37 
SE 240; Norris v. Clinkscales, 47 Ss. 
CEVA S825 SHO ve 


Ss. D.—Ward v. Brown, 31 S. D. 
296, 140 NW 698. 

vVt.—Crahan vy. Chittenden, 82 Vt. 
410, 74 A 86. 

Wis.—Hathaway v. Arnold Land 
Co., 157 Wis. 22, 145 NW 780 (hold- 
ing that appellant cannot urge that 
the court erred in excluding evidence 
on a certain matter where his com- 
plaint is based only on the exclusion 
of certain preliminary questions 
which did not indicate the matter at- 
tempted to be proved thereby, the 
exclusion of which he complains of); 
Cuddy v. Foreman, 107 Wis. 519, 83 
NW 1103; Befay v. Wheeler, 84 Wis. 
135, 53 NW 1121. 

[a] Grounds of admissibility.—A 
party cannot show admissibility of 
excluded evidence on a ground not 
urged on the trial. Hathaway v. 
Williams, 105 Me, 565, 75 A 129; 
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it has 


Brown v. Brown, 208 Mass. 290, 94 
NE 465. 

[b] Objection to expunging mat- | 
ter.—An objection to expunging mat- 
ter from a paragraph admitted in 
evidence over objection in an action 
for libel cannot be reviewed where 
the objector did not ask to have that 
matter read. Mann vy. Dempster, 181 
Fed. 76, 104 CCA 110. 

[c] Where a party withdrew his 
objection to the exclusion of certain 
evidence, such exclusion cannot be 
urged as error. Watts v. South 
Bound R. Co., 60 S. C. 67, 38 SE 240. 

{d] Withdrawal of exhibits.— 
Rohrhof v. Schmidt, 218 Ill. 585, 75 
NE 1062. 

48. Hurlbut v. Hall, 39 Nebr. 889, 
58 NW 538; Rosenberg vy. Sheahan, 
148 Wis. 92, 133 NW 645. 

49. Spottiswood v. Weir, 80 Cal. 
448, 22 P 289; Haas v. C. B. Cones, 
etc., Mfg. Co., 25 Ind. A. 469, 58 NE 


499 (holding that a ruling excluding 


testimony will stand on appeal if 
sustainable on any theory, whether 
or not the objection was advanced at 
the trial); Edmonston y. Jones, 96 
Mo. A: 83, 69 SW 741. 

50. McGivern v. Steele, 197 Mass. 
164, 83 NE 405 (holding that, where 
oral testimony as to the testimony of 
a deceased witness given on a former 
trial was erroneously excluded as a 
statement by a witness subsequently 
to the bringing of a suit, the ruling 


could not be sustained on appeal, on|: 


the ground that no offer was made 
to show that witness could repeat 
such testimony with necessary accu- 
racy); Edmonston v. Jones, 96 Mo. 
A. 83, 69 SW 741; Phelps v. Fuchs, 
ete; Migs Co., 82) Neidh Taw 474) Shek 
728:' MeCarty' v.. Johnson, 20 Tex. 
Civ. A. 184, 49 SW 1098 (holding that 
a ruling excluding evidence offered 
to prove a lost instrument cannot be 
sustained on the ground that the 
evidence, offered to show that the 
originals had been lost and could 
not be produced, was insufficient, 
where this objection was not made). 

Changing or adding grounds of ob- 
jection see infra § 800. 

5I. Norris v. Clinkscales, f7 gs. ©. 
488, 25 SE 797. 

52. Ark.—Russell v. Webb, 96 Ark. 
190, 131 SW 456. 

Cal.—Sonoma County v. Hall, 129 
Cal. 659,62 RP: 213: Houghton “v: 
Clarke, 80 Cal. 417, 22 P 288. 


Ill.—Hooper v. McGregor, 156 Ill. 
A. 559. 

Ind.—Indianapolis, ete., Rapid 
Transit? Corny. Eladl, 165 eind. Spite 76. 
NE 242; Wright v. Fultz, 138 Ind. 


594, 88 NE 175; Ralston v. Moore, 105 
Ind. 243, 4 NE 673; McGuire v. Smith, 
(A.) 103 NE 71; Masons’ Union L. 
Ins. Assoc. v. Brockman, 20 Ind. A. 
206, 50 NE 493; Huggins v. Hughes, 
11 Ind. A. 465, 39 NE 298; Gray v. 
Eilzroth, 10° Ind, A. 587, 37 NE 551, 
53 AmSR 400; Taylor v. McGrath, 9 
Ind. A. 30, 36 NE 163; Darnell v. 
Sallee, 7 Ind. A. 581, 34 NE 1020; 
Toledo, ete., R. Co. v. Jackson, 5 Ind. 
A. 547, 32 NE 793; Diffenderfer v. 
Scott, 5 Ind. A. 243, 32 NE 87; Ken- 
dallville First Nat. Bank v. Stanley, 
4 Ind. A» 213, 30 NE 799. 

Mo.—Best vy. Hoeffner, 39 Mo. A. 682. 

S. C.—Henry v. Southern R. Co., 93 
S. C. 125, 75 SH 1018. 
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the reasons expressed by the court.>? 

[§ 736] bb. Laying Foundation for Objection; 
Offer of Evidence—(aa) In General. 
rule, in order to reserve an available objection to 
the exclusion of evidence, a proper question must be 
asked,°? and, on objection thereto, an offer must 
be made at the time showing what evidence will be 
given if the witness is permitted to answer, the 
purpose and object of the testimony sought to be 
introduced, and all the facts necessary to establish 
its admissibility.°* 
offered under a particular count or for a particular 


As a general 


Where excluded evidence was 


Vt.—Carpenter v. Willey, 65 Vt. 
168, 26 A 488. 

53. U. S.—Herencia v. (Cuma: 
219 U.. S. 44, 31 SCt 135, 55) Li edy 81: 
‘Gardiner Campbell Co. v. Troquois 
Iron Co., 127 Fed. 648, 62 CCA 3874; 

etc., Co., 66 


Ladd v. Missouri Coal, 
Fed. 880, 14 CCA 246. 

Ala.—Harris v. Basden, 162 Ala. 
367, 50 S 321; Sloss-Sheffield Steel, 
etc., Co. v. Sharp, 156 Ala. 284, 47 S 
279; Birmingham R., etc., Co. v. Dem- 
mins, 3 Ala. A. 359, 57 S 404. 

Ariz.—Tietjen v. Snead, 3 Ariz. 195, 
24, PP» 324: 

Ark.—Boland vy. Stanley, 88 Ark. 
562, 115 SW 163, 129 AmSR 114; St. 
Louis Southwestern R. Co. v. Myzell, 
87 Ark. 123, 112 SW 203. 

Cal.—Snowball v. Snowball, 164 
Cal. 476, 129 P 784; Salmon vy. Rath- 
jens, 152 Cal. 290, 92 P 733; Risdon 
v. Yates, 145 Cal. 210, 78 P 641; So- 
noma County v. Hall, 129 Cal. 659, 62 
P 218; Hand v. Scodeletti, 128 Cal. 
674, 61 P 373; Houghton v. Clarke, 80 
Cal. 417, 22 P 288; MecGarrity v. By- 
ington, 12 Cal. 426. 

Colo.—Pueblo v. Bradley, 23 Colo. 
ARLE Mes PEsss: 

Conn.—Gustafson v. Rustemeyer, 
70 Conn. 125, 39 A 104, 66 AmSR 92, 
39 LRA 644. 

D. C.—Whipple v. Geddis, 25 App. 
333; Tolson v. Inland, etce., Coasting 
Co.,: Wig Da Consonant 139 U. S. isyake ental 
SCt 6538, 35 L. eds 270). 

Fla.—McKinnon vy. Lewis, 60 Fla. 

136, (Gaz 


125, 53 S940 

Ga.—Manning v. Webb, 
881, 72 SE +401; Hawkins v. Stud- 
dard,,.132 Ga.. 265, 63 SE) 852, 131 
AmSR 190; McElwaney vy. MacDiar- 
mid, 131 Ga. 97, 62 SE 20; Screws v. 
Anderson, 124 Ga. 361, 52 SE 429; 
Southern R. Co. v. Cunningham, 123 
Ga. 90, 50 SE 979; Council v. Teal, 
122 Ga. 61, 49 SH 806; Grant v. Noel, 
118 Ga. 258, 45 SE 279; Griffin v. 
Henderson, 117 Ga. 382, 43 SE 712; 
Freeman, ete., News Co. v. Mencken, 
115 Ga. 1017, 42 SE 369; Southern R. 
Co. v. Wright, 6 Ga. A. 172, 64° SE 
703; Freeman y. Matthews, 6 Ga. A. 
164, 64 SE 716. 

TIll.—Chicago City R. Co. v. Car- 
206 Ill. 318, 68 NE 1087 [aff 102 


roll, 
Til. A. 202; Stewart v. Kirk, 69 Ill. 
509; Vogel v. Murphy, 182 Ill. A. 


Bok: Hooper v. McGregor, 156 Ill. A. 

59; Tanner v. Clapp, 139 Ill. A. 353; 
Meteod v. Andrews, etc., Co., 116 Ti. 
A. 646; Home Guardian of "America 
Vv. Holt, 108 Ill. A. 578; Maxwell v. 
Habel, 92 Ill. A. 510; American Hy- 
draulic Dredging Co. v. . S. Rich- 
ardson Fueling Co., 90 Ill. A. 376; 
Nonotuck Silk Co. v. Levy, 75 Ill. A. 
55; Hobbie v. Ogden, 72 Ill. A. 242 
[mod on other grounds 178 Ill. 357, 
53 NE 104]; Howard v. Tedford, 70 
Tll. A. 660. 

Ind.—Fowler v. Newsom, 174 Ind. 
104, 90 NE 9; Tinkle v. Wallace, 167 
Ind. 382, 79 NE 355; Williams v. 
Chapman, 160 Ind. 130, 66 NE 460; 
Miller v. Coulter, 156 Ind. 290, 59 NE 
853; State v. Cox, 155 Ind. 593, 58 
NE 849; Wright v. Fultz, 138 Ind. 
594, ae NE 175: Morris v. Morris, 119 
Ind. 341, 21 NE 918; Kern vy. Brid- 
well, 119. Ind. 226, 21 NE 664, 12 
AmSR 409; Judy v. Citizen, 101 Ind. 
18; Woolen v. Rockafeller, 81 Ind. 
208; Cambridge City First Nat. Bank 
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purpose, it cannot be contended, on appeal or ex- | ceptions, that it was admissible under another count 


v. Colter, 61 Ind. 153; McGuire v. 
Smith, (A.) 103 NE 71; Brinkman vy. 
Pacholke, 41 Ind. A. 662, 84 NE 762; 
Evansville, etc., Tract. Co. v. Broer- 
mann, 40 Ind. A. 47, 80 NE 972; Neff 
v. Metropolitan L. Ins. Co., 39 Ind. A. 
250, 73 NE 1041; Capital Nat. Bank 
v. Wilkerson, 36 Ind. A. 467, 75 NE 
837 [aff reh (A.) 72 NE 247]; Tord 
Moss Tie Co. v. Huff, 32 Ind. A. 466, 
70 NE 86; Smith v. Tate, 30 Ind. A; 
ey 66 NE 88; Cox v. Cohn, 29 Ind. A. 

59, 64 NE 889; Huntington v. Burke, 
of Ind, A. 655, 52 NE 415; Taylor v. 
McGrath, 9 Ind. A. 30, 36 NE 163; 
Vurpillat v. Zehner, 2 Ind. A. 397, 28 


NE 556. 

i v. Burkett, 75 
Iowa 613, 34 NW 330; Paddleford v. 
Cook, 74 Iowa 433, 38 NW 137; Vo- 
taw v. Diehl, 62 Iowa 676, 13 NW 
757, 18 NW 305. 

Kan.— Marshall vy. Marshall, T71 


Kan. 313, 315, 80 PP 629 [quot Cyc]: 

Ky.—May v. Com., 153 Ky. 141, 154 
SW 1074; Hostetter v. Green, 150 
Ky. 551, 150 SW 652; Lang v. Bach, 
142 Ky. 224, 134 SW 188; New York 
Fidelity, etc., Co. v. Cooper, 137 Ky. 
544, 126 SW 111; Thomas v. Robin- 
son, 96 SW 459, 29 KyL 769; Burt, 
ete., Lumber Co. v..Crawford, 86 SW 
702, 27 KyL 798; Stroh v. South Cov- 
ington, ete.) Ri. Coz, 78° SW 1120, 26 
KyL 1868; Moser v. South Coving- 
ton, etc., R. Co., 74 SW 1090, 25 KyL 
154; Reid v. Lilly, 23 SW 955, 15 KyL 
474; Todd v. Louisville, ete., R. Co., 
11 SW 8, 10 KyL 864. 

Me.—O’Donnell v. Portland R. Co., 
106 Me. 201, 76 A 408. 


Md.—Bauernschmidt v. Maryland 
Trust Co., 89 Md. 507, 43 A 790. 
Mass.— Noyes v. Meharry, 213 


Mass. 598, 100 NE 1090; Goulding v. 


Fastern Bridge, etc., Co., 210 Mass. 
52, 96 NE 71; Everson v. General 
Ace. F., ete., Assur. Corp., 202 Mass. 


169, 88 NE 658; Phipps v. Bacon, 183 
Mass. 5, 66 NE 414; Geary v. Steven- 
son, 169 Mass. 23, 47 NE 508; Smeth- 
urst v. Barton Square Independent 
Cong. Church, 148 Mass. 261, 19 NE 
387, 12 AmSR 550, 2 LRA 695; Crow- 
ley v. Appleton, 148 Mass. 98, 18 NE 
675; Wheeler v. Rice, 8 Cush. 205. 

Mich.—In re Sutton, 165 Mich. 527, 
130 NW 1121; Williams v. Lansing, 
152 Mich. 169, 115 NW 961; Hender- 
son v. Agon, 148 Mich. 252, 111 NW 
778; Adkin v. Pillen, 136 Mich. 682, 
100 NW 176; Field v. Magee, 122 
Mich. 556, 81 NW 354; Ellis v. White- 
head, 95 Mich. 105, 54 NW 752. 

Minn.—Buck v. Buck, 126 Minn. 
275, 148 NW 117; Larson y. Anderson, 
122 Minn. 39, 141 NW 847; Peterson 
v. Mille Lacs Lumber Co., 51 Minn. 
90, 52 NW 1082; Zimmerman v. Lamb, 
7 Minn. 421. 

Miss.—Mississippi Cent. R. Co. v. 
Robinson, 64 S 838, 841 [quot Cye]. 

Mo.—Holzemer vy. Metropolitan St. 

2 169 SW 102; Kischman v. 
Scott, 166 Mo. 214, 65 SW 1031; 
Fearey v. O’Neill, 149 Mo. 467, 50 SW 
918, 73 AmSR 440; Bowman v. Mar- 
celine Coal, ete., Co., 168 Mo. A. 703, 
154 SW 891; Salts v. Prudential Ins. 
G@o;;,'140' > Mo. VA. 142, 120) (Swe 714; 
Louis v. Louis, 134 Mo. A. 566, 114 
SW 1150; Ahlfeldt v. Mexico, 129 Mo. 
A. 193, 108 SW 122; Gabbert v. Pen- 
field, 125 Mo. A. 436, 102 SW 627; 
Gage v. Trawick, 94 Mo. A. 307, 68 
SW 85; State v. Murphy, 90 Mo. A. 
548; Watkins v. Edgar, 77 Mo. A. 
148; Citizens’ Nat. Bank v. Durrill, 
61 Mo. A. 543; Best v. Hoeffner, 39 
Mo. A. 682. 

Mont.—Trogdon v. Hanson Sheep 
Co., 49 Mont. 430, 139 P 792; Zvano- 
vich v. Gagnon, 45 Mont. 180, 122 P 
272; Arnold vy. \Fraser, 43 Mont. 540, 
117 P 1064; Forquer v. North, 42 
Mont? 272). 112 54395 +Cassidy.-v: 
Slemons, 41 Mont. 426, 109 P 976; 
Portland First Nat. Bank v. Carroll, 
35 Mont. 302, 88 P 1012; Thornton- 
Thomas Mercantile Co. v. Bretherton, 
32 Mont. 80, 80 P 10; King v. Pony 


Gold Min. Co., 28 Mont. 74, 72 P 309; 
Tague v. John Caplice Co., 28 Mont. 
51,012 BP 297. 

Nebr.—Walden v. Bankers’ Life 
Assoc., 89 Nebr. 546, 131 NW 962; 
Metzger v. Royal Neighbors of Amer- 
ica, 86 Nebr. 61, 124 NW 9138; Car- 
lile v. Bentley, 81 Nebr. 715, 116 NW 
772; Seele v.. Phelps, 81 Nebr. 690, 
116 NW 681; South Omaha y. Sut- 
liffe, 72 Nebr. 746, 101 NW 997; Riley 
v. Missouri Pac. R. Co., 69 Nebr. 82, 
95 NW 20; Lusk v. Riggs, 65 Nebr. 
258, 91 NW 243; Green v. Tierney, 62 
Nebr. 561, 87 NW 331; Brennan-Love 
Com, Mcintosh, 62 Nebr. 522, 87 NW 
327; Wittenberg Vv. Mollyneaux, 60 
Nebr. 5838, 883 NW 842; Mclain v. 
Maricle, 60 Nebr. 359, 83 NW 829; 
Johnson v. Opfer, 58 Nebr. 631, 79 
NW 547; Hambleton y. Fort, 58 Nebr. 
282, 78 NW 498; Union Pac. R. Co. v. 
Vincent, 58 Nebr. 171, 78 NW 457; 
Morsch v. Besack, 52 Nebr. 502, 72 
NW 953; Denise v. Omaha, 49 Nebr. 
750, 69 NW 119; Consaul v. Sheldon, 
35 Nebr. 247, 52 NW 1104; Mordhorst 
v. Nebraska Tel. Co., 28 Nebr. 610, 
44 NW 469; Hamilton v. Ross, 23 
Nebr. 630, 37 NW 467; Master v. 
Marsh, 19 Nebr. 458, 27 NW 438; 
Kearney County v. Kent, 5 Nebr. 227; 
South Omaha v. Burke, 3 Nebr. 
(Unoff.) 309, 91 NW 562 [aff reh 3 
Nebr. (Unoff.) 314, 91 NW _ 562]; 
Crete v. Hendricks, 2 Nebr. (Unoff.) 
847, 90 NW 215; Boughn v. Security 
State Bank, 1 Nebr. (Unoff.) 490, 95 
NW 680. 

N. J.—Phelps v. Fuchs, ete. Mfg. 
Co., 82 N. J. L. 474, 81 A 728; Ceto- 
fonte v. Camden Coke Co., 78 N. J. L. 
662, 75 A 913, 27 LRANS 1058; More- 
Jonas Glass Co. v. West Jersey, etc., 
RP Co.ev6i Ne Foes e038, 172 ALO bs 

N. M.—Maxwell Land Grant Co. v. 
Beveon 7N. M. 1338, 34 P 192. 

N. Y.—Jardine v. "Huguet Silk Foe 
203 N. Y. 278, (96 NE. 449 [aff 13 
App. Div. 903, 122 NYS 1056]; Min 
lard v. Holland Trust Co., 157 N. Y. 
681 mem, 51 NE 1092 mem; In re 
Bateman, 145 N. Y. 6238, 40 NE 10; 
Daniels v. Patterson, 3 N. NY 4s Sei- 
denspinner v. Metropolitan L. Ins. 
Co., 70 App. Div. 476, 74 NYS 1108 
[rev on other grounds LU SiINASY MOD; 
67 NE 123]; Dimon v. Keery, 54 App. 
Div. 318, 66 NYS 817; Hall v. Bes- 
ton, 26 "Ap pp. Div. 105,. 49 NYS 811 
[aff 165 N. Y. 632 mem, 59 NE 1123 
mem]; Millard v. Holland Trust Go:; 
90 Hun 607, 35 NYS 948 [aff 157 N. 
Y. 681 mem, 51 NE 1092 mem]; Con- 
roy v. Boeck, 45 Misc. 625, 91 NYS 80. 
But see Hopler v. Hunter Arms Co., 
64 ee: Div. 80, 71 NYS 687. 

C.—Armfield v. Raleigh, etc., R. 
ats 162 N. C. 24, 77 SH 963. 

N. D.—Brundage v. Melion, 5 N. D. 
72, 68 NW 209; patey Vv. Folsom, 1 
N. D. 3 5, 48 NW 219. 

Oh.—Shadle v. Cleveland Electric 
Liam: (Coi7:22- Oh) Cirs Ct. 49;,4124@h. 
Cir. Dec. 37; New York, etc., R. Co. 
Vie mlhist 13 mOhn Cink -Ctinsd6..60On. 
Cir. Dec. 304. 

Okl.—Muskogee Electric Tract. Co. 
v. Stages, i347OkL d6tel2b Beast: 
Turner v. Moore, 34 Okl. 1, 127 P 487; 
Hutchings v. Cobble, 30 Okl. 158, 120 
PL0e: ; 

Or.—Portland First Nat. Bank v. 
Oregon Paper Co., 42 Or. 398, 71 P 
144, 971; Tucker v. Constable, 16 Or. 
407, 19 P 138; Kelley v. Highfield, 15 
Ore 2p V4 Pe Ta S: 

Pa.—Munkkonen v. Trevaskis, 238 
Pa. 365, 86 A 186; Deitrich v. Ketter- 
ing, 212. Ba. 35661. Ar 927: alle: 
Truby, 117 Pa. 320, 11 A 89, 300. 

S. C.—State v. ‘Weaver, 58.5 S.. 7G. 
106, 36 SE 499; Martin v. Jennings, 
520 S.-CPASay 29 SE 807. And see 
Connor v. Johnson, 593 Ss, Cl Diba. 
SE 240. 

S. D.—Tootle v. Petrie, 8 S. D. 19, 
65 NW 43. And see Meadows v. Os- 
terkamp, 13 S. D. 571, 83 NW 624. 

Tenn.—Union R. Co. v. Hunton, 114 
Tenn. 609, 88 SW 182; Pickett v. 


Boyd, 11 Lea 498; Jones v. State, 11 
Lea 468 

Tex.—Cunningham vy. Austin, etc., 
R. Co., 88 Tex. 534, 31 SW 629; Gulf, 


ete., R. Co. v. Locker, 78: Tex 279, 
14 SW 611; McAuley v. Harris, 71 
Tex.) 631,29 SW 6794 Wiaco,, eter, bee 


Co. v. Shirley, 45 Tex. 355; Guilmar- 
tin v. Padgett, (Civ. A.) 138 SW 1143; 
Carroll v. Mitchell-Parks Mfg. Co. 
(Civ. A.) 128 SW 446; Houston «Oil 
Co. v. Kimball, (Civ. A.) 114 SW 662; 
Curlee v. Rose, 2 hex. C1y. Ay 259, 
65 SW 197; Galveston, ete, R. Co. v. 
Dehnisch, (Civ. A.) 57 SW 64. 

Vt.—Crahan v. Chittenden, 82 Vt. 
410, 74 A 86; Hathaway v. Goslant, 
77 Vt. 199, 59 A 8385; Westcott v. 
Westcott, 69 Vt. 234, 39 A 199; Cut- 
ler v. SkKeels, 69 Vt. 154, 37 A 228; 
Houston v. Brush, 66 Vt. 331, 29 A 
380; Carpenter v. Willey, 65 Vt. 168, 
26 A 488; Roach vy. Caldbeck, 64 Vt. 
593, 24 A 989; Carpenter v. Cornith, 
58 Vt. ae} A 170. 

Va.—Cutchin v. Roanoke, 113 Va. 
452, 74 SE 403; Douglas Land Co. v. 
T. W. Thayer Co., 107 Va. 292, 58 SE 
1101; Greever v. Graham Bank, 99 Va. 
547, 39 SH 159. 

Wash.—Nunn vy. Jordan, 31 Wash. 
506, 72 P 124 {record evidence not 
formally offered). 

W. Va.—Snooks v. Wingfield, 52 W. 
Va. 441, 44 SE 277. 

Wis._Owen  v. Portage Tel. Co., 
126 Wis. 412, 105 NW 924; Barker 
v. Ring, 97 Wis. 538, 72 NW 222; John 
R. Davis Lumber Co. yv. Milwaukee 
First Nat. Bank, 90 Wis. 464, 68 NW 
1018; Dreher vy. Fitchburg, "22 Wis. 
675, 99 AmD 91. ‘ 

[a] Offer not responsive to reject- 
ed question.—Available error cannot 
be predicated upon an offer to prove 
which is not responsive to the reject- 
ed question. Westervelt v. National 
Mfg. Co:, 33 Ind. A. 18, 69 NE 169; 
Masons’ Union L. Ins. Assoc. v. 
Brockman, 20 Ind. A. 206, 50 NE 493. 

[b] Where an objection to a ques- 
tion as improper rebuttal testimony 
is properly sustained, and the testi- 
mony is desired as a part of the main 
case, it should be offered as such and 
a ruling thereon obtained before er- 
ror can be predicated on the exclu- 
sion of such testimony. McLain vy. 
Maricle, 60 Nebr. 359, 83 NW 829. 

[c] Ambiguous offer of evidence. 
—If a party excepting on account of 
the rejection of evidence does not 
make the offer in plain and unequiv- 
ocal terms, but leaves it fairly open 
to two constructions, he has no right 
to insist in a court of review upon 
that construction which is most fa- 
vorable to himself, unless it appears 
that it was so understood by the 
CoUre, below. Daniels v. Patterson, 3 


{d] Demand for production of let- 
ters.—Where plaintiff was asked to 
produce any letters received from a 
certain person and in his possession 
in court, and an objection on the 
ground that they were letters from 
a client to his attorney was sus- 
tained, and subsequently it appeared 
that he had a friendly letter, which 
he produced; and thereafter he stat- 
ed that he had some other letters at 
his office, but, on being asked, de- 
clined to produce them on the grourd 
of privilege, and there was no rul- 
ing or exception taken, it was held 
that there was no prejudicial ruling, 
since counsel should have given for- 
mal notice to produce, or at least 
should have demanded the produc- 
tion of the letters, basing such de- 
mand on a statement of what he ex- 
pected to be able to prove. Winn v. 
Itzel, 125 Wis. 19, 103 NW 220. 

fe] Testimony of surveyors.— 
Where defendants, in support of an 
objection to the admission of a deed 
in evidence, offered two surveyors 
who testified that they could not lo- 
cate the land from the description in 
the deed, and the court ruled that 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 736-737] 


or for another purpose.** 

The exclusion of documentary evidence cannot be 
reviewed on appeal where neither the document nor 
its contents were offered in evidence.®> , 

Time of offer. In some jurisdictions an offer not 
made until after objection sustained and exception 
taken presents no question for review.*® 

Repetition or renewal of offer. Where the court, 
after refusing to admit certain evidence offered by 
a party, intimates that he will consider a new offer 
of such evidence, but no such offer is made, the 
ruling of the court in excluding the evidence will 
not be considered on appeal.®* 

Renewal of offer after amendment. And where 
objection to a question on the ground that it is ir- 
relevant, incompetent, and not. admissible under the 
answer, is sustained, and defendant then, on leave, 
amends the answer to make the evidence admissible 
under the views of the judge, but does not renew his 
offer, the ruling will not be reviewed.°® Where cer- 
tain evidence was not admissible until defendant 
amended during trial, he may not complain of its 
exclusion without showing that it was offered after 
the amendment.®® 

Evidence in part inadmissible. An assignment 
of error based upon a ruling rejecting an offer of 
evidence, part of which was immaterial and irrele- 
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vant, does not raise the question of the admissibility 


of other portions. Such a question could be pre- 
sented for review only by offering those portions 
separately and obtaining rulings thereon.®° ~ 

[§ 737] (bb) Exceptions to Rule. The rule re- 
quiring an offer of evidence is, however, subject to 
some exceptions. Thus, if the court rules that the 
party cannot recover on the theory on which he is 
seeking to sustain his action,®! or that the fact 
sought to be proved is not within the issues made 
by the pleadings,®? and in other like cases, no formal 
offer of further proof or statement of what is ex- 
pected to be proved is necessary in the absence of 
notice that it is required.*? Nor does the general 
rule apply to a question asked upon the cross-ex- 
amination of a witness called by his adversary.®* 
And where a question is in itself proper and perti- 
nent, the facts expected to be proved by the witness 
need not be stated in order to make the ruling re- 
jecting the evidence available on appeal.®* The fact 
that a party failed to formally state what answer a 
witness was expected to make to an excluded ques- 
tion does not preclude him from obtaining a re- 
view of the ruling excluding the question, where it 
was obvious what the answer was expected to be,°* 
or where the answer is given and excluded and 


the deed on its face was admissible, 
and excluded the evidence of the 
surveyors, defendant was bound, in 
order to predicate error on the exclu- 
sion of the surveyors’ evidence, to 
reoffer the same as original testimony 
apart from the deed. Houston Oil 


5 v. Kimball, (Tex. Civ. A.) 114 SW 
662. 
[f] Offer held sufficient.—Ahlfeldt 


v. Mexico, 129 Mo. A. 193, 108 SW 
122; Maugh v. Hornbeck, 98 Mo. A. 
389, 72 SW 153; Ft. Worth, etc., R. Co. 
v. Travis, (Tex. Civ. A.) 99 SW 1141 
{exclusion of question on cross-ex- 


amination; belief in Christian Sci- 
ence). 
{g] Refusal to require plaintiff to 


introduce an entire certificate of the 
commissioner of the land office and 
admitting only a portion thereof was 
held reversible error, although de- 
ee a ers ow offer the omitted por- 
tion. v.. Patterson, 99 Tex. 
Be 90 ew p63 [rev (Civ. A.) 87 SW 
Son): 

Offer on exclusion of witness as in- 
competent see infra § 740 text and 
note 82. 

54. Mass.—Congregation Ohab Sha- 
lom v. Hathaway, 216 Mass. 539, 104 


NE 379; Worthington v. Plymouth 
County R. Co., 168 Mass. 474, 47 NE 
403. 


Mich.—Lucas v. Wattles, 49 Mich. 
380, 13 NW 782. 

N. SENG ott v. Fuchs, etc., Mfg. 
Co., 82 N. J. L. 474, 81 A 728. 

N. Y.—Jardine v. Huguet Silk Co., 
203% NW OY. 273; 096 UN 5449) Patt’ 138 
App: Div. 903) 122 °NYS 1056];- Mc- 
Creery v. Ollendorff, 116 NYS 30. 

Ss. C.—Martin v. Jennings, 52 S. C. 
371, 29 SE 807. 

Tex.—Missouri, ete., R. Co. v. Mat- 
lock, (Civ. A.) 99 SW 1052. 

Wis.—Owen v. Portage Tel. Co., 
126 Wis. 412, 105 NW 924. 

Can.—Cowie v. Fielding, 37 Can. S. 
Cc. 604. 

55. Peak v. Taubman, 251 Mo. 390, 


158 SW 656. And see other cases su- 
pra note 538. 
56. Standish v. Bridgewater, 159 


Ind. 386, 65 NE 189; Fulton County 
Vv. Gibson, 158 Ind. 471, 63 NE 982: 
Brown v. Cox, 158 Ind. 364, 63 NE 
568; Pittsburgh, etc., R. Co. v. Mach- 
ler, 158 Ind. 159, 63 NE 210; Pitts- 
burgh, eter R: Co. v. Martin, 157 Ind. 
216, 61 NH’ 229; State v. Cox, 155 Ind. 
593, 58 NE 849: Wilson v. Carrico, 
155 Ind. 570, 58 NE 847; Gunder v. 


Tibbits, 153 Ind. 591, 55 NE 762; Le- 
venthal v. Crampton, 48 Ind. A. 92, 
95 NE 547; T. J. Moss Tie Co. v. Huff, 
82 Ind. A. 466, 70 NE 86; Farmers’ 
Mut. F. Ins. Co. v. Yetter, 30 Ind. A. 
187, 65 NE 762; Famous Mfg. Co. 
Yaa 28 Ind. A. 117, 62 NE 

57. Field v. Magee, 122 Mich. 556, 
81 NW 354; State v. Weaver, 58 S. C. 
106, 36 SH 499. 


58. Risdon v. Yates, 145 Cal. 210, 
T8aP 7641; 
59. Sayles v. Quinn, 196 Mass. 


492, 82 NE 713. 

60. Laflin v. Shackleford, 98 Fed. 
372, 89 CCA 102 (offer of evidence 
which embraced the entire record and 
proceedings in a former suit, a large 
part of which was immaterial and ir- 
relevant). 

61. Brundage v. Mellon, 5 N. D. 
72, 68 NW 210; Union R. Co. v. Hun- 
ton, 114 Tenn. 609, 88 SW 182. 

62. Pastene v. Pardini, 135 Cal. 
431, 67 P. 681; Starr v. Hunt, 25 Ind. 
313; Maugh v. Hornbeck, 98 Mo. A. 
389, 72 SW 153; Feldman vy. McGraw, 
1 App. Div. 574, 37 NYS 434. 

63. 
Ariz. 268, 100 P 801 (holding that, 
where the court erroneously excluded 
evidence which lay at the base of 
plaintiff's case, it was no ground for 
sustaining a judgment for defendant 
that an offer of proof by plaintiff did 
not state all the facts which would 
authorize judgment in his favor). 

Colo.—Lilley v. Tuttle, 52 Colo. 121, 
117 P 896, AnnCas1913D 196. 

N. Y.—Loeb v. AW OUDE UO NS Ge 
231, 3 NE 177; Czarnikow v. Baxter, 
146 App. Div. 81, 130 NYS 617. 

N. D.—Brundage v. Mellon, 5 N. 
D. 72, 68 NW 209. 

S. D.—Meadows v. Osterkamp, 13 
S. D. 571, 83 NW 624 (holding that, 
where the court, in an action to re- 
cover real property, in which de- 
fendant claimed for improvements, 
sustained an objection to evidence of- 
fered to show the value of such im- 
provements on the ground that de- 
fendant’s acceptance of a tax deed 
irregularly issued showed his bad 
faith as a matter of law, defendant 
was not required to offer further evi- 
dence of his good faith to entitle 
Be: to assign error upon such rul- 
ing 

Tenn.—Union R. Co. v. Hunton, 114 
Tenn. 609, 88 SW 182. 

Compare Ingram y. Harris, 9 Pa. 


Super. 301, 48 WklyNC 550 (holding 
that intimations from the trial judge 
that a certain line of evidence, ex- 
cluded on cross-examination of plain- 
tiff’s witnesses, if offered, would be 
excluded in defendant’s case in chief, 
do not excuse defendant from making 
the offer of the proof in his own case 
in chief as a basis for assigning er- 
ror in its exclusion). 

[a] Action of court at opening of 
case.—Where the trial court, at the 
opening of a case, defines and limits 
the issues made by the pleadings, 
such ruling is to be regarded as a 
refusal to admit evidence upon any 
other than the indicated issues and 
it is not necessary that a party 
should offer evidence on an excluded 
issue, but an exception to the court’s 
ruling justifies the review thereof on 
appeal. Pastene v. Pardini, 135 Cal. 
431, 67 P 681. 

64. Ga.—Bell v. Felt, 419 Ga. 498, 
46 SE 642; Griffin v. Henderson, 117 
Ga. 382, 43 SE 712. 

Ind. — Hyland v. Milner, ce Ind. 
308; Harness v. State, 57 Ind. 1. 

Mich. —O’Donnell v. ’Segar, 25 Mich. 


Ariz.—Murphey v. Brown, 12 | 367. 


Minn. —Uhlman vy. Farm SG etc., 
Co., 126 Minn. 239, 148 NW 1 


Nebr.—Powell vy. Morrill, $3 ‘Nebr. 
119, 119 NW 9. 
Oh.—Martin vy. Elden, 32 Oh. St. 


282; Burt v. State, 23 Oh. St. 394. 

Tex.—Cunningham v. Austin, etce., 
R. Co., 88 Tex. 534, 31 SW 629. 

65. Bauernschmidt v. Maryland 
Trust Co., 89 Md. 507, 48 A 790; Cal- 
vert County Ve Gantt, 78 Md. 286, 28 
ALOU 29) VAN G10: 

66. Mae earn senmlaE v. Mary- 
oe TELUSt “Coy, SON Md b0T 4s csoreas 

Mass.—Robinson v. Old Colony St. 
R. 'Co., 189° Mass. 594, 76 NE 190; 
Daley v. People’s Bldg., ete, Assoc., 
172 Mass. 533, 52 NE 1090. 

Mo.—Ahlfeldt v. Mexico, 129 Mo. 
A. 193, 108 SW 122. 

Mont.—Portland First Nat. Bank 
v. Carroll 35 Mont. 302, 88 P 1012. 

Nebr.—Williams v. Fuller, 68 Nebr. 
354, 94 NW 118, 97 NW 246. 

N. Y.—Chambers v. Webster, 69 
App. Div. 546, 75 NYS 31. 

Okl1.—St. Louis, etc., R. Co. v. Wal- 
ker, 31 Okl. 494, 122 P 492. 

Or.—Beers v. ‘Aylsworth, 41 Or. 251, 
69. P 1025. 

aVits mer vas cree v. Fryor, 84 Vt. 
294, 79 A 46. 
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clearly indicates what it was expected to prove.** 
In the federal courts it is held that an offer of 
proof without propounding questions to a witness is 
sufficient to authorize a review of a ruling declin- 


ing to receive the offer.®® 


[§ 738] 


dence. 


[§ 739] 
dence. 


evidence on the trial.‘ 


67. Williams v. Fuller, 68 Nebr. 
354, 94 NW 118, 97 NW 246. 

68. Scotland County v. Hill, 112 
Whe Se. HL oe OF OS CUM O Seo Cee teCn mou, 
Platte Valley Cattle Co. v. Bosser- 
man-Gates Live Stock, etce., Co., 202 
Fed. 692, 121 CCA 102, 45 LRANS 
1137; Missouri, etc., R. Co. v. Castle, 
172 Fed. 841, 97 CCA 124. 

69. Cunningham v. Springer, 204 
Wa Sa 647, 27 (SCt 302, 510 Lived. 662; 
Covell v. Chadwick, 153 Mass. 263, 
26 NE 856, 25 AmSR 625; Ruther- 
ford v. Talent, 6 Mont. 132, 9 P 821; 
McCamant vy. Roberts, (Tex. Civ. A.) 
25 SW 7381. 


70. Cojio.—Brand v. Merritt, 15 
Colo, 286, 25 P 175; Martin v. Haz- 
zard Powder Co., 2 Colo. 596. 


il. Chieago. Citys Ris Colavea .Car= 
roll, 206 Ill. 318, 68 NE 1087 [aff 
1027 1 A. 2021) Olivers wv eWalhitte,; 
201% Tl. 552, 66 NE 837; Howell v. 
Edmonds, 47 Ill. 79; Colonial Mut. F. 
Ins. Co. v. Ellinger, 112 Tll. A. 302. 

Ind —Starnes v. Allen, 151 Ind. 108, 
45 NE 330, 51 NE 78. 

Towa.—Dorn Vv. . Cooper, 139. toon 
WAgo JT ANI ol, 218) INIW, 35, J'6. Asan: 


Cas 744. 

Ky.—Chesapeake, etc., R. Co. v. 
Burton, 156 Ky. 736, 161 SW 1116; 
Warden v. Madisonville, ete:,, Rs, Co., 
125 Ky. 644, 101 SW 914, 31 KyL 234: 
oS v. Brown, 66 SW 720, 23 KyL 

39% 

Mass.—Putnam vy. Harris, 193 Mass. 
58, 78 NE 747. 

Mo.—Murphy v. Clancy, 177 Mo. A. 
429, 163 SW 915; Kingman v. Shaw- 
ley, 61 Mo. A. 54. 

N. Y.—Whitaker v. White, 69 Hun 
258, 23 NYS 487; Cassidy v. Fontham, 
14 NYS 151. 

Son C.—aWilkesiave— AnrtbiiGc9 les ssmc, 
163, 74 SHE 361. 

S. D.—Redwater Land, etc., Co. v. 
Reed, 26 S. D. 466, 128 NW 702. 

{a] Mode of proving testimony at 
former trial.—Mette, ete., Distilling 
Co. v. Lowrey, 39 Mont. 124, 101 P 
966. 

{[b] Inspection of contract intro- 
duced in evidence.—A party cannot as- 
sign as error that he was not permit- 
ted an inspection of a contract which 
had been introduced in evidence by 
the adverse party who had been per- 
mitted to withdraw it from the rec- 
ords on substituting a copy, where 
he took no steps in the trial court to 
obtain such inspection. Tull v. Nash, 
Tale ed 5b la ue (CCAl 29! 

[c] Failure or refusal to open case. 
—Although counsel of defendant for- 
eign corporation did not know at the 
trial that the corporation had desig- 

nated some one within the state on 
whom process could be served as re- 
quired by statute, but did dis- 
cover that fact before decision, de- 
fendant cannot complain of the re- 
fusal to open the case after deci- 
sion to supply such evidence, where 
it did not move to open the case at 


(e) Improperly Restricting Use of Evi- 
Where no objection is made at the trial to 
a direction of the court limiting the testimony to 
certain questions, the defeated party ¢ 
peal contend that he was injured thereby.® 

(f) Mode and Order of Receiving Evi- 
Objections as to the mode or order in which 
evidence is received by the trial court must be made 
in that court in order that they may be considered 
on appeal;*° and objection cannot be made in the 
appellate court to the consideration in the trial 
court of evidence not formally introduced, 
no objection was made to the consideration of such 
So the failure of plaintiff 


APPEAL AND ERROR 


[§ 740] 


cannot on ap- 


contract, 


where 


the first opportunity. O’Brien v. Big 
Casino Gold Min. Co., 9 Cal. A. 283, 
$9 P 209. 

{d] he court’s failure to direct 
the jury to retire during the hearing 
of preliminary evidence as to the 
competency of photographs, excluded 
as experiments by the court’s ruling 
and charge, is not available as error, 
where the party complaining did not 
request such direction, ask for fur- 
ther instructions, or except to the 
charge as given. Gillet v. Shaw, 217 
Mass. 59, 104 NE 719. 

71. U.S.—Shields v. Hanbury, 128 
U.S. 584,.9 SCt 176, 32: Lh. ed. 565. 

Colo.—Murray v. Hobson, 10 Colo. 


66e Toe 921. 

Towa.—Maxwell _ v. McCall, 145 
Iowa 687, 124 NW 760; Watson v. 
Bowman, 142 Iowa 528, 119 NW 623; 
Sieberts v. Spangler, 140 Iowa 236, 
118 NW 292; Stephens v. Pence, 56 
Iowa 257, 9 NW 215. 

28 SW 


BR pam a v. Archibald, 
v. Ressler, 67 Misc. 


N. Y.—Guzick v. 

447, 123 NYS 78 (stipulation treated 
as an exhibit on the trial by all par- 
ties, although not marked as such). 

72. Proctor v. Harrison, 34 Okl. 
Weis 125) 479: 

73. Warden vy. Madisonville, etce., 
R., Gol,- 125. Ky 6445 OLS SiWis 9145030! 
KyL 234. 

74. ‘U. S.—The Palmyra, 12 Wheat. 
1, 6 L. ed. 5381; Sigafus v. Porter, 84 
Fed. 430, 28 CCA 443; Flagg v. Mann, 
9 F. Cas. No. 4,847, 2 Sumn. 486. 

Ala.—Gilley v. Denman, 64 S 97. 

Ariz.—Southwestern Commercial 
ae v. Owesney, 10 Ariz. 49, 85 P 

Ark.—Allen vy. Hightower, 21 Ark. 
316; McCarron v. Cassidy, 18 Ark. 34. 

Cal. —Higgins v. San Diego, 126 Cal. 
308, 58 P 700, 59 P 209; Brumley v. 
Flint, Si Cal. ‘471, 25> 683: Curiac v. 
Packard, 29 Cal. 194; Pratt v. Wel- 
come, 6 Cal. A. 475, 92 © 500. 

Ga.—Holloway v. Hoard, 140 Ga. 
380, 78 SE 928; Wadsworth v. Wads- 
worth, 134 Ga. 816, 68 SEH 649; Clarke 
v. Alexander, 71 Ga. 500. 

Tl_—Hathaway v. Cook, 258. 111.492; 


101 NE 227; Dacy v. Goll, 242 Til: 
606, 90 Ni 179 [aff 150 iil, A Sul: 
Chicago Title, ete, Cowive Sagola 


Lumber Co., 242 Ill. 
Willhite v. Berry, 


468, 90 NE 282; 
232 Ill. 331, 88 NE 


852; O’Laughlin v. Covell, 222 Ill. 
162, 78 NE 59; Millard v. Millard, 
PA BONE STAC INGO By pete EY Nile VIN 
264]; Smith v. Trefz, 202 Tll. 587, 67 


NE 393; Beasley v. Beasley, 180 Ill. 
163, 54 NE 187; Dewees v. Osborne, 
178 ll. 39,52) INK 942 [aff 78s li vA- 
314]; Hipple v. De Puie, 51 Ill. 528; 
Cotter v. Sullivan, 162 Ill. A. 396; 
Kunkel v. Chicago Cons. Tract. Co., 


156 Lil, Ane3o3 Peo: weeSmith, st44 
Tll. A. 129: Peebles v. Coal Co.,, 143 
TI = Avy 370) Gath 239). MISS870) 983 aNiE 


166]; Holroyd v. Millard, 142 Ili. A. 
392; Hinchliff v. Robinson, 118 Ill. A. 
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to offer certain evidence cannot avail defendant in 
the supreme court, when, without objection to plain- 
tiff’s failure, defendant himself offers it.” 

Limiting number of witnesses. 
complain on appeal that the trial court erroneously 
limited the number of witnesses, where no objec- 
tion or exception was taken below.*? 

(g) Competency of Witnesses. 
general rule the question of the competency of a 
witness to testify, whether the objection is based 
on the ground of interest, relationship, infamy or 
want of credit, incapacity to understand the na- 
ture of an oath, death of one of the parties to a 
or other ground, comes too late when 
raised for the first time in the appellate court. 
The objection must have been made in the trial 
court when the witness was examined, if his incom- 
petency was then known." 


A party cannot 


As a 


Objections to the com- 


450; Pease v. Hunt, 60 Ill. A. 585; 
Bruner v. Nisbett, 31 Ill. A. 517. 
Ind.—Bingham v. Walk, 128 Ind. 
164, 27 NE 483; Williams v. Riley, 88 
Ind. 290; Franklin v. Lee, 30 Ind. A. 
31, 62 NE 78; Diamond Block Coal Co. 
Vr moneon: 14 Ind. A. 594, 43 NE 
lowa.—Sutcliffe v. Pence, 156 Iowa 
643, 137 NW 1026; Coleman v. Cole- 
man, 153 Iowa 543, °133 NW) 55; 
State v. Bennett, 143 Iowa 214, 121 
NW 1021 (objection not raising ques- 
tion of competency of witness); 
Dashner v. Dashner, 142 Iowa 348, 
120 NW 975; Hanrahan v. O’Toole, 
139 Iowa 229, 117 NW 675; Mitchell 
v. Chicago, ete., R. Co., 138 Iowa 283, 
114 NW 622; Bird: v. Jacobus, 113 
Iowa 194, 84 NW 1062; Chew v. Holt, 
111. Iowa 362, 82 NW 901; Moody v. 


Dryden, 72 Iowa 461, 34 NW _ 210; 
Schmidt v. Littig, 69 Iowa 277, 28 
NW 594. 


Ky.—Shirley v. Southern R. Co., 
121 Ky. 187, 89 SW 124, 28 KyL 154; 
H. Herman Saw Mill Co. v. Bailey, 
58 SW 449, 22 KyL 552. 

Re omy i bee Ve0 LE cinsee Lil aluae 

Md.—Baker v. Safe Deposit, ete, 
Co., 93 Md. 368, 48 A 920, 49 A 623; 
Windwart v. Allen, 13 Md. 196. 

Mass.—Knight v. Overman Wheel 
Co., 174 Mass. 455, 54 NE 890; Da- 
mon y. Carrol, 163 Mass. 409, 40 NE 
185; Snow v. Batchelder, 8 Cush. 513. 

Mich. —Lewis v. Jacobs, 153 Mich. 
664, 117 NW 325; Tabor v. Tabor, 136 
Mich. 255, 799 ‘NW 4; Barbier v. 
Young, 115 Mich. 100, 72 NW 1096. 

Minn.—Scarlotta v. Ash, 95 Minn. 
240, 108 NW 1025; Coles v. Shepard, 
30 Minn. 446, 16 NW 153; Levering v. 
Langley, 8 Minn. LOT: 

Bicwe .—Ferguson v. Oliver, 16 Miss. 

Mo.—Adair v. Mette, 156 Mo. 496, 
57 SW 551; Long v. Martin, 152 Mo. 
668, 54 Sw 473; Sprague v. Sea, 152 
Mo. 327, 53 SW 1074; Fullerton v. 
Fordyce, 144 Mo. 519, 44 SW 1053 
(bias); Farber v. Missouri Paci. 
Co., 139 Mo. 272, 40 SW 9382; Carney 
Vv. Carney, 95 Mo. 353, 8 SW 729. See 
Howard v. Hurst, (A.) 147 SW 496. 

N. J.—Den v. Geiger, ‘ 

225; Price vo Ward,070N. 
Monfort v. Rowland, 38 
181 [aff 40 N. J. Eq. 281]. 

N. Y.—Richie v. Shepard, 158 App. 
Div. 192, 143 NYS 19; Matter of An- 
drews, 97 App. Div. 429, 89 NYS 965; 
Valentine v. Valentine, 87 App. Div. 
156, 84 NYS 37; Dunican v. Union R. 
Co., 56 App. Div. 181, 67 NYS 649 
[aff 171 N. Y:. 692 mem, 64 NE 1120 
mem]; McDonough v. Loughlin, 20 
Barb. 238; Leach v. Kelsey, 7 Barb. 
466; Fenn v. Timpson, 4 #. D. Smith 
red Roosevelt v. Ellithorp, 10 Paige 

o. 

N. C.—Summerlin v. Carolina, etc.,. 
R. Coy, 1338 N. C. '550,,45 SH 898. 

Okl.—Muskogee Electric Tract. Co- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


be 


TS TAO)" a2 


petency of a witness to testify as an expert or give 
an opinion must be made in the trial court.’ 

The rule, however, is not 
Where the testi- 
mony of an incompetent witness would affect the in- 
terest of an infant the court should of its own mo- 


As against infants. 
operative as against an infant. 


tion reject it.7° 
Witness incompetent by statute. 


held that, if a witness is by statute declared incom-: 
petent to testify, his testimony should be disre- 
garded both by the trial court and by the appellate 
court, whether his testimony has been objected to 


or not.77 
Specifying grounds of objection. 


upon the incompetency of a witness to testify must 


v. McIntire, 37 Okl. 684, 133 P 213. 

Or.—Aldrich yv. Columbia R. Co., 
39 oe PAS a ga eae: 05 
C.—Henshaw v. Robertson, 8 S. 
c& Sag, opis 

Tenn.—McH#Hlroy  v. Barkley. (Ch. 
A.) 58 SW 406. 

Tex.—St. Paul F. & M. Tnson COs Ww. 
McGregor, 63 Tex. 399; Texas, etc, 
R. Co. v. Casey, 52 Tex. 112; Concho, 
etc., R. Co. v. Sanders, (Civ. A.) 144 
SW 693; Hammond vy. Decker, 46 Tex. 
Civ.. A. 7932, 102 SW 453; Texas, etc., 
R. Co. v. Warner, 42 Tex. Civ. A. 280, 
93 SW 489; Boston v. McMenamy, 29 
Tex. Civ. A. 272, 68 SW 201. 

Vt.—Hathaway v. Goslant, 77 Vt. 
199, 59 A 835; Parker v. McKannon, 
76 Vt. 96, 56 A 536; Redding v. Red- 
ding, 69 Vt. 500, 38 A 230; Carpenter 
v. Corinth, 58 Vt. 214, 2 A 170; Hath- 
a v. National L. Ins. Co., 48 Vt. 

Be. 

Va.—American Locomotive Co. v. 
Hoffman, 108 Va. 363, 61 SE 759, 128 
AmSR 953; Stewart v. Conrad, 100 
Va. 128, 40 SE 624; Simmons v. Sim- 
mons, 33 Gratt. (74 Va.) 451; Baxter 
v. Moore, 5 Leigh (32 Va.) 219. 

Wash.—Robinson yv. Marino, 3 
Wash. 434, 28 P 752, 28 AmSR 50. 


Wis.—Brown vy. Johnson, 101 Wis. 
661, 77 NW 900. 
Eng.—Turner v. Pearte, 1 T. R. 


717, 99 Reprint 1339. 

See also Witnesses [40 Cyc 2237 
et seq, 2349 et seq, 2392 et seq]. 

[a] Incompetency for interest; rea- 
sons for rule.—If an objection based 
on the ground of interest should be 
taken for the firgt time in a court of 
last resort, the opposite parties might 
be taken by surprise, (1) because the 
incompetency might, in some cases, 
be removed by release or otherwise 
(Roosevelt v. Ellithorp, 10 Paige (N. 
YY.) 415); (2) because if not removed, 
and if the witness was excluded, the 
loss of his testimony might, perhaps, 
be supplied by other evidence (Sim- 
mons v. Simmons, 33 Gratt. (74 Va.) 
451). (3) If a suitor stands by and 
sees an interested witness taken and 
sworn against him, without opposi- 
tion, he cannot say that justice has 
admitted illegal evidence, because no 
such illegality was made to appear; 
and the law will not suffer him after- 
ward to take advantage of his own 
neglect, otherwise there could be no 
end of controversy. Price v. Ward, 
MONG «did elu 2/S. 

[b] Time of objection.—Hrror in 
refusing to strike out testimony on 
the ground that the witness was dis- 
qualified because his testimony was 
as to a conversation with the de- 
ceased agent of the opposite party 
relating to a contract will not be 
considered on appeal where appellant 
knew that the agent was dead when 
the questions as to the conversation 
were asked, and did not then object 
to the witness as being disqualified. 
Chicago Title, etc, Co. v. Sagola 
Lumber Co., 242 Ill. 468, 90 “NE 
282. 

[c] Competency of wife to testify 
for her husband.—Kunkel v. Chicago 
Cons. Tract. Co:, 156 Ill. A. 393. 
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point out the specific ground or grounds of incom- 
petency, and no other grounds than those stated will 
be considered on appeal.’® 
have been sufficiently specific to enable the court - 
to pass upon the competency of the witness as re- 
gards the particular facts which he is called upon 


The objections must 


to prove, and to give the adverse party an oppor- 


And it has been 


Objection based 


[d] Contrary rule.—In West Vir- 
ginia, however, it is held that the ob- 
jection that a witness was incom- 
petent to testify may be made for 
the first time on appeal. Woodville 
v. Woodville, 63 W. Va. 286, 60 SH 
140; Long y. Perine, 41 W. Va. 314, 
23 SE 611; Kimmel vy. Shroyer, 28 
W. Va. 505; Martin v. Smith, 25 W. 
A 579; Rose v. Brown, 11 W. Va. 

Depositions see infra § 743. 

75. U. S.—Stone, ete., Engineering 
Corp. v. Melovich, 202 Fed. 438, 120 
CCA 544; Sigafus v. Porter, 84 Fed. 
430, 28 CCA 443. 

Ariz.—Southwestern Commercial 
Co. v. Owesney, 10 Ariz. 49, 85 P 724. 

Cal.—Bundy v. Sierra Lumber Co., 
149 Cal. 772, 87 P 622; Brumley v. 
Plint..80 Cal, 471, 250P 683". Pratt. va 
Welcome,.6 Cal. A. 475, 92 P 500. 

Tll.— Gilbert v. Lloyd, 170 Ill. A. 
436; Peebles v. O’Gara Coal Co., 143 
re A. 370 [aff 239 Ill. 370, 88 NE 

Te 

Ind.—Ross v. State, 9 Ind. A. 35, 
36 NE 167. 

Mass. — Rivers v. Richards, 213 
Mass. 515, 100 NE 745; Knight v. 
Overman Wheel Co., 174 Mass. 455, 54 
NE 890. 

Mich.—McKnight v. Detroit, etc., 
lee CooL alelay IM Biolas MEKO(5 SY NW 172; 
Rivard v. Rivard, 109 Mich. 98, 66 
NW 681, 63 AmSR 566. 

Mo.—Sprague v. Sea, 152 Mo. 327, 
53 SW 1074; Fullerton v. Fordyce, 
144 Mo. 519, 44 SW 1053 (bias). 

N. Y.—Dunican v. Union R. Co., 56 
App. Div. 181, 67 NYS 649 [aff 171 N. 
Y. 692 mem, 64 NE 1120 mem]. 

N. C.—Summerlin vy. Carolina, etce., 
Ry Co.,2133) IN, C7550) 245! SH, 898. 

Or.—Aldrich v. Columbia R. Co., 
39 Or. 263, 64 P 455. 

Tex.—Hammond v. Decker, 46 Tex. 
Civ. A. 232, 102 SW 453; Texas, etce., 
R. Co. v. Warner, 42 Tex. Civ. A. 280, 
93 SW 489. 

Vt.—Hathaway v. Goslant, 77 Vt. 
199, 59 A 835; Parker v. McKannon, 
16) Viti 96>" 56) A. 5365, Carpenter 1, 
Corinth, 58 Vt. 214;,2 A. 170; “Hiath- 
ae v. National L. Ins. Co., 48 Vt. 

Wash.—Robinson. y. Marino, 3 
Wash, 434, 28 P 752, 28 AmSR.50. 

Compare United R., etc., Co. v. Cor- 
bin, 109 Md. 442, 72 A 606 (holding 
that, where a physician, admittedly 
a medical expert, was asked as a wit- 
ness if he was able to say as a phy- 


‘sician whether an injury was caused 


by an electric shock or by other 
means, and, upon objection being 
overruled, did not answer the ques- 
tion as to his ability to answer as a 
physician, but gave his opinion, the 
admission of his answer could be re- 
viewed on appeal,-although the ob- 
jection to the question was not made 
specially on the ground that he was 
not qualified as an expert to answer). 


76. Sherman v. Lanier, 39 N. J. 
Eq. 249. See also supra § 730. 
77. .Withers v. Sandlin, 44 Fla. 


253, 32 S 829; Edwards v. Rives, 35 
Fla. 89, 17 S 416; Stewart v. Stewart, 
19 Fla. $46; Tunno vy. Robert, 16 Fla. 


tunity to remove the objection.” 
the competency of a witness is not raised by an ob- 
jection to a question asked the witness,®° or by a 
general objection to the evidence itself.*+ 

Offer necessary to show competency. If a wit- 
ness is generally incompetent to testify in the ac- 
tion, and the court announces that he is incompe- 
tent, counsel should state what it is proposed to 


An objection to 


738. Compare however cases supra 
this section text and note 74. 

78. U. S—Camden v. Doremus, 3 
How. 515, 11 L. ed. 705; Carr v. Gale, 
5 F. Cas. No. 2,434, 2 Ware 330. 

Cal. —Brumley v. "Flint, 87 Cal. 474, 
25, P 683. 

Ga.—Wadsworth v. Wadsworth, 134 
Ga. 816, 68 SE 649. 

Ind.—Franklin v. Lee, 30 Ind. A. 31, 
62 NE 78; Diamond Block Coal Co. 
v. jdmonson, 14 Ind. A. 594, 43 NE 
24 

Iowa.—Hanrahan  v. 


139 
Iowa 229, 117 NW 675. 
Kan.—Chicago, etec., R. Co. v. Beh- 
ney, 48 Kan. 47, 28 P 980: 
La.—Bernard v. Vignaud, 10 Mart. 


633. 

Me.—Bunker v. Gilmore, 40 Me. 88. 

Mich.—Rivard v. Rivard, 109 Mich. 
98, 66 NW 681, 63 AmSR 566. 

Minn.—Levering v. Langley, 8% 
Minn. 107. 

Mo.—Adair v. Mette, 156 Mo. 496, 
57 SW 551; Long v. Martin, 152 Mo. 
668, 54 SW 473; Sprague v. Sea, 152. 
Mo. 327, 53 SW 1074; Fullerton v. 
Fordyce, 144 Mo. 519, 44 SW 1053 
(bias). 

N. Y.—Cushman vy. U. S. Life Ins. 
Co., 70 N. Y¥. 72; Amadon v. Inger- 
soll, 34 Hun 132; Leach v. Kelsey, 7 
Barb. 466; Elwood vy. Deifendorf, 5 
Barb. 398. 

Pa.—Zuver v. Clark, 104 Pa. 222. 

See also Witnesses [40 Cyc 2038, 
2350, 2395]. 

Changing or adding grounds of ob- 
jection see also infra § 800. 

79. Bernard vy. Vignaud, 10 Mart. 
(La.) 633; Leach y. Kelsey, 7 Barb. 
GNES SYS) 466. 

80. Cal.—Brumley v. Flint, 87 Cal. 
471, 25 P 683. 

Tl. —Schillinger Bros. Co. v. Thomp- 
son-Starrett Co., 171 Ill. A. 819. 

Mich.—Rivard v. Rivard; 109 Mich. 
98, 66 NW 681, 63 AmSR 566 (holding 
that an objection to a question call- 
ing for the opinion of a nonexpert 
witness as to the mental capacity of 
a testator as “incompetent” is too in- 
definite to enable the party objecting 
to raise the point on appeal that the 
witness had not shown sufficient facts. 
and knowledge on which to base an 
opinion). 

Ne Y.—-Neil v. Rhorny.33) Neosyaecn0: 
Stevens v. Brennan, 79 IN. X08 20 
Schwander v. Birge, 46 Hun 66. 

N. C.—Summerlin vy. Carolina, etce., 
Rz Coy vi3s3 N.C. 550; 45. SH 808: 

Okl. -—Muskogee Blectric Tract. Co. 
v. McIntire, 37 Okl. 684, 133 P 218. 

Tex.—Texas, etc., R. Co. v. Francis, 
(Civ. A.) 165 SW 40. 

81. Chicago, etce., R. Co. v. Beh- 
ney, 48 Kan. 47, 28 P 980; Concho, 
ete. RnGo. 7 Vv; Sanders, (Tex. CL AK 
144 SW .693; Hammond vy. Decker, 
46 Tex. Civ. A. 232, 102 SW 453. See 
also Coles v. Shepard, 30 Minn. 446, 
16 NW 158. 

[a] Illustration.—Thus an objec- 
tion that the testimony of a witness 
was incompetent, irrelevant, and im- 
material does not raise the question 
whether one of the parties to a con- 
tract, testifying in reference thereto, 


O’Toole, 


> 
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prove, or the appellate court cannot say that the 
if material, whether the 
witness was competent to testify in regard to it.” 

(h) Examination of Witnesses. 
general rule that objections not raised in the court 
below and at the proper time will not be considered 
on appeal applies to objections as to the examina- 
tion or cross-examination of a witness,°* including 


matter was material and, 
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was incompetent to do so on the 
ground that the other party was 


dead: Levering vy. Langley, 8 Minn. 
82. Hutchings v. Cobble, 30 Okl. 


158, 120 P 1013 (applied to a’ mar- 
ried woman offered as a witness in 
an action to which her husband was 
a party). To same effect Kischman 
v. Scott, 166 Mo. 214, 65 SW 1081. 
See also supra § 736. 

83. U. S. — Burley vy. German- 
American Bank, 111 U. S. 216, 4 SCt 
341, 28 L. ed. 406; Eli Min., etc., Co. 
v. Carleton, 108 Fed. 24, 47 CCA 166. 

Ala.—Shaw vy. Cleveland, 5 Ala. A. 
333, 59 S 534. 

Cal.—Luty v. Cresta, 4 Cal. A. 589, 
88 P 642. 

Hawaii.—Wong Hoon Kan y. Lui 
Yan, 16 Hawaii 734. 

Ill.— People’s Casualty Claim Ad- 
justment Co. v. Darrow, 172 Ill. 62, 
49 NE 1005 [aff 70 Ill. A. 22]; Cof- 
fey v. Sutton, 175 Ill. A. 331; Chwala 
v. Hubert, 138 Ill. A. 371 (denial of 
leave to postpone examination of 
witness; must appear what the party 
seeking to call him expected to 
prove); Hartzell v. Murray, 127 Ill. 
A. 608 [aff 224 Tl. 377, 79 NE 674]; 
Colonial Mut. F. Ins. Co. v. Ellinger, 
112 Ill. A. 302 (want of opportunity 
for cross-examinaticn). 

Ind.—Indianapolis St. R. Co. v. 
Hockett, 159 Ind. 677, 66 NE 39 (ob- 
jection to court’s interrogation of 


witness); Citizens’ St. R. Co. 
Stockdell, 159 Ind. 25, 62 NE a1: 
Pence v. Makepeace, 65 Ind. 345; 


Marks v. Box, (A.) 103 NE 27; Sex- 
oor v. Hoover, 1 Ind. A. 65, 27 NE 
10 

Kan. Ge oo v. 36 
Kan. 742, 14 P 267. 

Mich. oe eHinan v. H. M. Loud, etce., 
Lumber Co., 138 Mich. 5, 100 NW 
1010, 104 NW 424; Potter v. Detroit, 
ete., R. Co., 122 Mich. 179, 81 NW 80, 
82 NW 245; Jennings v. Prentice, 39 
Mich. 421. 

Minn.—Little Cedar Cong. v. Chi- 
cago, ete., R. Co., 119 Minn. 181, 137 
NW 970. 

N. Y.—Chainless Cyle Mfg. Co. v. 
Security, Insy Co.) 169 N.Y." 304, 62 
NE 392 [aff 52 App. Div. 104, 64 NYS 
1060]; Tysen v. Fritz, 44 App. Div. 
562, 60 NYS 923; Bogin v. Goodman, 
TAVONY S113: 

[a] Refreshing memory.—Rumble 
Va Cummings, aOr 203.095 itis 

[b] Improper remark by witness on 
leaving stand.—Hartzell v. Murray, 
DALIT Geo UNEeGr 4) Lath 1275 i: 
A. 608]. 

[c] When an improper question is 
asked a witness by a trial judge, it 
is the duty of counsel to interpose an 
objection, and a failure to do so is 
a waiver of the right to subsequently 
take advantage of the error. Merrill 
v. Coates, 101 Minn. 43, 111 NW 836. 
See also Chicago Hansom Cab Co. v. 
Havelick, 131 Ill. 179, 22 NE 797. 

[d] Failure of witness to answer 
on cross-examination.—If a witness 
fails upon cross-examination to an- 
Swer questions put to him, counsel 
should call upon the trial judge to 
enforce such answers, and if he fails 
to do so he cannot complain on ap- 
peal because of such failure to an- 
swer. Hartzell v. Murray, 127 Ill. A. 
608 [aff 224 Ill. 377, 79 NE 674]. 

[e] Question not answered and re- 
marks of court thereon.—Where a 
question asked of a witness was not 
answered, and no objection was in- 
terposed to the asking of the ques- 
tion, and no exception was noted to 


Fair, 
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any ruling thereon, the asking of 
such question and the remarks of the 
court with reference thereto are not 
reviewable on appeal. Chicago City 
R. Cow. Bundy, 210.11) 39,00 aN 
28) [att 109" THA. 163.7. 

{fj Where a witness is recalled 
after the submission of the case, ob- 
jection thereto must be made in the 
lower court, and cannot be raised for 
the first time on appeal. Hawthorne 
v. Bowman, 8 Sneed (Tenn.) 523. 

[g] Failure to recall witness for 
cross-examination.—Dudderar y. Dud- 
derar, 116 Md. 605, 82 A 453 (hold- 
ing that, where, after the court had 
stricken out certain evidence re- 
ceived subject to exception, the wit- 
ness was allowed to depart with- 
out cross-examination on that point, 
and the next day the court changed 
its ruling: and admitted the evidence, 
whereupon exception was taken to 
the action of the court “in overrul- 
ing the said motion to strike out the 
said testimony and also changing its 
ruling” at that time and in that man- 
ner, the objection that the right to 
cross-examine was lost was not pre- 
sented by the exception, there having 
been no request to recall the witness 
for cross-examination, or to hold the 
case open to permit his attendance 
to be procured therefor). 

{h] Failure of witness to produce 
papers, etc.—Failure of the receiver 
of a bank, in a suit to enjoin the col- 
lection of a judgment, to produce a 
list of assets in compliance with his 
promise to counsel in open court, not 
followed by objection and a bill of 
exceptions, affords no reason for set- 
ting aside a judgment on the ground 
that the list does not contain the 
judgment as one of the assets. Mu- 
tual Nat. Bank v. Moore, 104 La. 150, 
29m: 103. 

[i] Striking out answers, some of 
which are unobjectionable.—W here 
the court inadvertently, during the 
course of the examination of a wit- 
ness, strikes out answers which con- 
tain some matter not open to the ob- 
jection raised by motion to strike, 
the party complaining must call the 
court’s attention to such answers as 
are not objectionable, or he cannot 
complain on appeal. Cedar Rapids 
Nat. Bank vy. Carlson, 156 Iowa 343, 
136 NW 659. 

[ij] Expert testimony.—Where the 
court sustained an objection to a 
question asking an expert as to his 
reasons for his opinion, the party 
asking the question- need not, in or- 
der to have the ruling reviewed, per- 
sist in his efforts to draw from the 
expert the reasons which led to his 
opinion. Johnson Service Co. v. Mac- 
perpen. 142 App. Div. 677, 127 NYS 

{k] Time of making objections.— 
(1) An objection to a question, not 
made until the answer has been given, 
is too late to be considered on ap- 
peal (Charlie’s Transf. Co. v. Leedy, 
9 Ala. A. 652, 64 S 205; Peperkorn v. 
St. Louis Transf. R. Co., 171 Mo, A. 
709, 154 SW 836), (2) unless the rec- 
ord shows that the witness answered 
so quickly that there was no time 
to object (Peperkorn y. St. Louis 
Transf. R. Co., supra). 

[1] Permitting party to be called 
and examined by adversary.—A judg- 
ment will not be reversed on the 
ground that, by permitting a party 
to be called and examined by the ad- 
verse party, his constitutional immu- 
nity was invaded, where the witness 
did not claim his privilege in the 
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an objection to the form or propriety of a ques- 
tion, as that it is leading or misleading, or other- 
wise improper.** 
of a witness to a question is not objected to on the 
trial by a motion to strike it out or for an instrue- 
tion that it be disregarded by the jury, it cannot 
afterward be contended on appeal that such answer 
was not responsive, was a mere opinion or conclu- 


And, as a rule, where the answer - 


trial court, and the only objection 
made was that the statute permitting 
such examination was unconstitution- 
al and void. Rauhala v. Maki, 172 
Mich. 112, 137 NW 708. 

[m] An alleged error in permitting 
a juror to question witnesses cannot 
be raised for the first time on appeal. 
Coffey v. Sutton, 175 Ill. A. 331; Wal- 
lace v. Keystone Auto. Co., 239 Pa. 
110, 86 A 699. 

84. U. S.—Schuchardt v. Allens, 1 
Wall. 359, 17 L. ed. 642; Wabash 
Sereen Door Co. v. Black, 126 Fed. 
721, 61 CCA 639; Hli Min., vete., Conv 
Carleton, 108 Fed. 24, 47 "CCA’ 166. 

Ala. —Birmingham TRS etc., Co. v. 
Moseley, 164 Ala. 111, 51S 424: South- 
enn RS Coaw ve Gullatt, 158 Ala. 502, 
48 S 472; Mobile, etc., Co. v. Brom- 
berg, 141 Ala. 258, 37 Rs 395; Mobile 
Light, etc., Co. v. Davis, 1 Ala. A. 
338, 55S 1020; Louisville, etc., R. Co. 
v. Butler, TANI PA BSS "262. 

Cal.—Short v. Frink, 151 Cal. 83, 99 
P 200; Peo. v. Moan, 65 Cal. 532, 4P 


545; Culver v. Newhart, 18 Cal. A. 
614, 1234975 
Fla.—Gainesville, ete, R. Co. v. 


Peck, 55 Fla. 402, 46 S 1019. 
Ga.—Toomey v. Read, 133 Ga. 855, 
67 SE 100. 

Hawaii—Wong Hoon Kan y. Lui 
Yan, 16 Hawaii 734. 

Ill.—Chiecago Union Tract. Co. v. 
Roberts, 229 Ill. 481, 82 NE 401; Riv- 
erton Coal Co. v. Shepherd, 207 Ill. 
395, 69 NE 921 [aff 111 Ill. A. 294]; 
Chicago Hansom Cab Co. v. Havelick, 
131 I 1%9; 22) NE Worse) Powell v- 
McCord, 121 Ill. 330, 12 NE 262; Plaft 
v. Pacific Express Co., 159 Ill. A. 493 
[aff 251 Ill. 248, 95 NE 1089]; Smith 
v. Mammen, 158 Ill. A. 360; Lake St. 
BE, Ro (Con we Sandy, lsd Tl, A. 244 
[aff 235 Ill. 194, 85 NE 500]; Aurora, 
éteny ReCOn uve Gary, 123 Ti. Pree Le 
[rev on other grounds 221 Ill. 29, 77 
NE 465]; Springfield v. McCarthy, 79 


Tl). A. 388. 

Ind.—Indianapolis St. R. Co. v. 
Hockett, 159. Ind. 677, 66, NE 393 
Thompson v. Boden, 81 Ind. 176; 


Pence v. Makepeace, 65 Ind. 345; Wil- 
son, y2, Clark, 1. Inds, Ay 182,..27.NEr 
310. And see Capital Nat. Bank v. 
Wilkerson, 36 Ind. A. 550, 76 NE 258. 
Iowa.—Gregory v. Wabash R. Co., 
126 Iowa 230, 101 NW 761; Luke v. 
Bruner, 15 Iowa 8; Samuels v. Grif- 
fith, 13 Iowa 103. 
Kan.—Roark v. Greeno, 61 Kan. 
299, 59 <P 655) [rev s) an. IN: 390, 56 


ie 329]. 
Ky.—Baker v. Com., 17 SW 625. 
Md.—Maryland, elc., Coie 


Tucker, 115 Md. 43, 80 A ‘688; Iron 
Clad Mfg. Co. v. Stanfield, 112 Ma. 
360, 76 A 854; Buck v. Brady, 110 
Ma 568, 73 A’ 277, 182 AmSR 459; 
Rosenkovitz v. United IEG ueC CC. 3 COsy 
108 Md. 306, 70 A 108. 

Mass. —Lury v. New York, etc., R. 
Co., 205 Mass. 540, 91 NE 1018; 
Knight v. Overman Wheel Co., 174 
Mass. 455, 54 NE 890; Smith v. Ja- 
goe, 172 Mass. 538, 52 NE 1088; West- 
field Cigar Co. v. Insurance Co. of 
North America, 169 Mass. 382, 47 NE 


1026; Corcoran v. Batchelder, 147 
Mass. 541, 18 NE 420; Bennett v. 
Clemence, 6 Allen 10. 

Mich.—Sisson v. Lampert, 159 


Mich. 509, 124 NW 513; Hoffman v. 
H. M. Loud, ete., Lumber Co., 138 
Mich. 5, 100 NW 1010, 104 NW 424; 
Potter v. Detroit, 122 
Mich. 179, 81 
Lyes v. Williams, 50 Mich, 100, 15 Nw 


Minn.—Cameron y. Duluth-Superior 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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sion, or was otherwise incompetent.®® If the ques- | tion itself is proper, an objection thereto will not 


Tract. Co., 94 Minn. 104, 102 NW 208. 

Mo. ——Longan Vv. ‘Weltmer, 180 Mo. 
$22, 79 SW 655, 103 AmSR 573, 64 
LRA 969; Moore vy. Missouri Pac. R. 
@a,” GAR) "147 SW 488; Paris v. Wad- 
dell, 1389 Mo. A. 288, 123 SW 79. See 
also De Maet v. Fidelity Storage, etc., 


Co., 231 Mo. 615, 1382 SW_ 732. 
Mont.—Stephens y.. HEiliott, 36 
Mont. 92, 92 P 45. 
N. M.-—Atchison, et ‘Con WV: 


R. 
Hedeers, 16 N. M. 120, “13 P 805. 
N. Y.—Morgan v. Warner, 45 App. 
Div. 424, 60 NYS 963 [aff 162 N. Y. 
612 mem, 57 NE 1118 mem]; Pollock 
v. Hoag, 4 BE. D. Smith 473; Pearson 
vy. Fiske, 7 AbbPr 419! 

Pa.— Kemmerer v. Edelman, 23 Pa. 
143; McCullough v. Seitz, 28 Pa. Su- 
per. 458; Shannon v. Castner, 24 Pa: 
Super. 294; Corkery v. O’Neill, 9 Pa, 
Super. 335, 43 WklyNC 420. 

Tenn. iyo v. Beal, $9 Tenn. 303, 
41 SW 445. 

Tex.—Galveston, etc., R. Co. v. Gre- 
nig, (Civ. A.) 142 SW 135; Texas, 
ete., R. Co. v. Walker, (Civ. A.) 125 
sw’ 99; Galveston, etc., R. Co. v. Hen- 
ety. (Civ. App.) 115 Sw 57, 

tah.—Spielberg v. Kuhn, 39 Utah 
276, 116. P 1027. 

Vt.—Hathaway v. Goslant, 77 Vt. 
199, 59 A 835; La Flam vy. Missisquoi 
Pulp Co., 74 Vt. 125, 52 A 526 (even 
though question not answered). 

Wis.—Dunham vy. Salmon, 130 Wis. 
164, 109 NW 959; Lyon v. Grand Rap- 
ids, 121 Wis. 609, 99 NW 311; Hanson 
v. Milwaukee Mechanics’ Mut. Ins. 
Co.; 45 Wis. :321. 

[a] Hypothetical questions and ex- 
pert and opinion evidence.—Peo. V. 
Moan, 65 Cal. 532, 4 P 545; Sisson v. 
Lampert, 159 Mich. 509, 124 NW 5133 
Potter v. Detroit, etc., ee Os, 123 
Mich. 179, 81 NW 80, 82 NW 245; 
Spino v. Butler, 113 Minn. 326, 129 
NW 590; Longan v. Weltmer, 180 Mo. 
3225. 09 ‘SW 655,, 103 AmSR 5738, 64 
LRA 969; Moore v. Missouri Pac. R. 
Co., 164 Mo. A. 34, 147 SW 488; Reed 
v. ‘Syracuse, 83 Nebr. 713, 120 NW 
180; Western Union Tel. (Qloy MENG 
Church, 3 Nebr. (Unoff.) 22, 90 NW 
878, 57 LRA 905; Curtice v. Dixon, 74 
N. H. 386, 68 A 587; Smith v. Man- 
hattan BR. Co., 112. App. Div. 202, 98 
NYS 1 [rev 48, Misc: 393, 95 NYS 
529] (assumption of fact in hypo- 
thetical question); Reeves v. Chicago, 
ete., R. Co., 24 S. D. 84, 123 NW 498; 
Hedlun v. Holy Terror Min. Co., 16 
S. D. 261, 92 NW 31; Sargent v. Union 
Fuel Co.,»3%., Utah 392, 108 P 928; 
Jewell v, Hoosac Tunnel, etc., R. Co., 
85 Vt. 64, 81 A 2388; McCrorey v. 
Thomas, 109 Va. 378, 63 SE 1011, 17 
AnnCas 873. See also supra § 728. 

[b] Misleading questions.—The ob- 
jection that a question is misleading 
cannot be raised for the first time on 
appeal. Corcoran v. Batchelder, 147 
Mass. 541, 18 NE 420. 

[ec] An objection to an _ entire 
question put to a witness, calling for 
testimony part of which is admissible 
and part inadmissible, is properly 
overruled, and error cannot be predi- 
cated on such ruling. Western Un- 
ion Tel. Co. v. Church, 3 Nebr. (Un- 
off.) 22, 90 NW 878, 57 LRA 905. 

[d] To questions by judge and 
jury.—Questions asked a witness by 
a judge and jurymen cannot be ob- 
jected to for the first time on appeal. 
Chicago Hansom Cab Co. v. Havelick, 
131 Ill. 179, 22 NE 797. See also Mer- 
rill v. Coates, 101 Minn. 43, 111 NW 
836 (improper examination by judge). 


85. U. S.—Frederick Mfg. Co. v. 
Devlin, 127 Fed. 71, 62 CCA 53. 
Ala. --Birmingham IRz,setes, Co; ive 


Saxon, 179 Ala. 136, 59 S 584: Abing- 
don Mills v. Grogan, 175 Ala. 247, 57 
S 42; Birmingham -R., etc., Co. v. 
Moseley, 164 Ala. 111, 51 S 424; Sloss- 
Sheffield Steel, etc., Co. v. Sharp, 156 
Ala. 284, 47 S 279. 

Cal.—Short v. Frink, 151 Cal. 83, 
90 P 200; O’Callaghan v. Bode, 84 
Cal. 489, 24 P 269;. Luty vy. Cresta, 


4 Cal. A. 589,-88 P 642 (where a wit- 
ness was asked whether or not a 
ledger contained an account with a 
certain person, and, after answering 
affirmatively, volunteered a statement 
as to the nature of the account with- 
out objection from the adverse party, 
and no motion was made to strike 
the testimony out, and the witness 
was not cross-examined in reference 
thereto). 

Colo.—Tanner vy. Harper, 32 Colo. 
te. 75 P 404. 

C.—Woodiey v. Baltimore, etc., 
R. FG. 19 WashL 211. 

Ga.—Toomey v. Read, 133 Ga. 855, 
67 SE 100; Flint River, elen. Re Co: 
v. Maples, 10 Ga. A. 573, 73 SE 957; 
Freeman v. Matthews, 6 Ga. A. 164, 
64 SE 716. 

Ill—MecMahon vy. Chicago City R. 
Co., 239 Ill. 334, 88 NE 223 [aff 143 
Ill. A. 608]; Sexton v. Union Stock- 
Yard; ete.,) Co., 200 Tl. 244; 65 NE 
638; Chicago, ete., R. Co. v. Blume, 
137 Ill. 448, 27 NE 601; Wickenkamp 
v. Wickenkamp, 77 Ill. 92; Wordorski 
v. Illinois Steel Co., 160 Ill. A. 390; 
International Text Book Co. v. Mack- 
horn, 158 Ill. A. 543; Wilson v. Chi- 
cacouCity- wie COs tos, Ulet AU Ges, 
Kirsch ‘v. .Walter,. 151° Dll.’ A. 378; 
Brooks vy. Brierton, 142 Ill. A. 369; 
Chicago v. Didier, 131 Ill. A. 406 [aff 
227 Ill. 571, 81 NE ‘698]; Williams 
v. Carterville, 97 Ill. A. 160. 

Ind.—Continental Casualty Co. v. 
Lloyd, 165 Ind. 52, 73 NE 824. 

Iowa.—Christensen _v. Thompson, 
123 Iowa 717, 99 NW 591; Howe v. 
Richards, 112 Iowa 220, 883 NW 909; 
Riepe v. Elting, 89 Iowa 82, 56 NW 
285, 48 AmSR 356, 26 LRA 769. 

Kan.—Cudahy Packing Co. v. Hays, 
74 Kan. 124, 85 P 811; Missouri Pac. 
R. Co. v. Shumaker, 46 Kan. 769, 27 
P 126; Reiley v. Haynes, 38 Kan. 259, 
16 P 440, 5 AmSR 737. 

Ky. —Andonique v. Carmen, 151 Ky. 
249, 151 SW 921; Shirley v. Southern 
Jee) Co., 121 Ky. 187, 89 SW 124, 28 
KyL 154. 

Md.—Maryland, etc., R. Co. v. Tuck- 
er, 115 Md. 43, 80 A 688. 

Mass. —Healey v. Perkins Mach. 
Co., 216 Mass. 75, 102 NE 944; Rivers 
v. Richards, 213 Mass. 515, 100 NE 
745; Lury v. New York, etc., R. Co., 
205 Mass. 540, 91 NE 1018; Putnam 
v. Harris, 193 Mass. 58, 78 NE 747; 
Cashin v. New York, etc., R. Co., 185 
Mass. 543, 70 NE 930; Keefe v. Nor- 
folk Suburban St. R. Co., 185 Mass. 
247, 70 NE 46; Marra v. Bigelow, 180 
Mass. 48, 61 NE 275; Walkup v. Pick- 
ering, 176 Mass. 174, 57 NE 364; 
Packer v. Thomson-Houston Electric 
Co., 175 Mass. 496, 56 NE 704. 
Mich.—Brown v. Harris, 139 Mich. 
372, 102 NW 960; Hoffman v. H. M. 
Loud, etc., Lumber Co., 138 Mich. 5, 
100 NW 1010, 104 NW 424; Mulliken 
v. Corunna, 110 Mich. 212, 68 NW 
141; Baumier v. Antiau, 79 Mich. 509, 
44 NW 939; Shaver v. Ingham, 58 
Mich. 649, 26 NW 162, 55 AmR 712; 
Kent Furniture Mfg. Co. v. Ransom, 
46 Mich. 416, 9 NW 454; Hill v. Rob- 
inson, 23 Mich. 24 (holding that, 
where a proper question is put and 
objection to it is properly overruled, 
and the witness answers the question 
and then proceeds to state matters 
not responsive to the question, the 
objection to the question is not to 
be considered as an objection, to the 
irresponsive matter which the wit- 
ness volunteered to state). 

Minn.—Cameron vy. Duluth-Supe- 
rior Tract. Co., 94 Minn. 104, 102 NW 
208; Marsh v. Webber, 16 Minn. 418. 

Miss.—Mississippi Cant. sRi “Conwy: 
Hardy, 88 Miss. 732, 41 S 505. 

Mo.—King v. St. Louis, 250 Mo. 
501, 157 SW 498; Wilkinson v. West- 
ern Union Tel. Co., 163 Mo. A. 71, 
145 SW 520; McNally v. Metropoli- 
tan St. R. Co., 145 Mo. A. 127, 129 SW 
464; Linderman vy. Carmin, 142 Mo. 
A. 519, 127 SW 124; Barr v. Quincy, 
etc., R. Co, 1388 Mo. A. 471, 120 SW 


111; Van Cleve v. St. Louis, etc., R. 
Co., 124 Mo. A. 224, 101 SW 6382. 
Mont.—Stephens y. Elliott, 36 Mont. 
92, Ont aa. 
® Nebr. 81 Nebr. 
715, 116 NW 772; German Nat. Bank 
v. Leonard, 40 Nebr. 676, 59 NW 107; 
Richardson vy. Stone, 28 Nebr. 137, 
44 NW 105. 

Uae Kit ca v. Brown, 12 Nev. 


SE H.—Lisbon v. Bath, 23 N. H. 1. 
J.—Prout v. Prout, 82 N. J. Ll. 
537, 81 A 757. 

N. Y.—Myhill v. Bogardus, 166 N. 
Y. 614, 59 NE 900; Holmes v. Roper, 
141 N. Y. 64, 36 NE 180; Wightman 
v. Campbell, 161 App. Div. 49, 146 
NYS 666; Beyer v. Isaacs, 104 App. 
Div. 12, 93 NYS 312; Matter of An- | 
drews, 97 App. Div. 429, 89 NYS 965: 
Rosenblatt v. Joseph M. Cohen House 
Wrecking Co., 91 App. Div. 4138, 86 
NYS 801; J. R. Alsing Co. v. New 
England Quartz, ete., Co., 66 App. 
DIV. 473, (3 NYS 321 [athe] sain oye 
536 mem, 66 NE 1110 mem]; Morgan 
v. Warner, 45 App. Div. 424, 60 NYS 
963 [aff 162 N. Y. 612 mem, 57 NE 
1118 mem]; Tysen v. Fritz, 44 App. 
Div. 562, 60 NYS 923; Peo. v. Mac- 
kinder, 80 Hun 40, 29 NYS 842; In 
re Palmer, 1 Silv. Sup. 235, 5 NYS 
213; Cannon v. Brooklyn City R. Co., 
9 Mise. 282, 29 NYS 722 [aff reh 14 
Misc. 400, 85 NYS 1039 (aff 149 N. Y. 
615 mem, 44 NE 1121 mem)]; Dal- 
ton v. New York Taxicab Co., 114 
NYS 858; Shepard v. New York El. 
R. Co., 15 NYS 175; Cowan v. Third- 
Ave. R. Co., 9 NYS 610 [aff 132 N. Y. 
598 mem, 30 NH 1152 mem]. 


N. C.—Caton v. Toler, 160 N.C. 
104, 75 SE 929. 

Okl.—St. Louis, Wiebe. maki tur OOrweves 
Dawis,. 37 (OK. 34031320233 ts 


Or.—Anderson v. Meier, ete. Co., 
68 Or. 21, 136 P6606; Perry v. Hunt, 
62, Or. 256, 125 P 295, 

Pa.—Littieri v. Freda, 241 Ba. /21, 
88 A 82; Marshall v. Lehigh Valley 
RG Cos 240 Pa. 272, 87 A 575; Joynes 
v. Pennsylvania R. Co., 234 Pa. Bye 
83 A 318; Curtin v. People’s Natural 
Gas Co., 233 Pa. 397, 82 A 503; Baker 
v. Moore, 29 Pa. Super. 301. 

R. I.—Champlin v. Paweatueck Val- 
ley St. R.. Co.,.33 R..1 672; 82: “A. 48: 
yrs Vv. Wilbur) i32i Rs oD Pio 2s 


Ss. C.—White v. Whitney Mfg. Co., 
60 S. C. 254, 38 SE 456. 

S. D.—Anderson v. Jordan, 15 S. D. 
395, 89 NW 1015. 

Tenn.—Bruce v. Beall, 99 Tenn. 303, 
41 SW 445. 

Tex.—Galveston, ete, R. Co. v. 
Grenig, (Civ. A.) 142 SW 135; Hous- 
ton, etc., R. Co. v. Roach, 52 Tex. Civ. 
A. 95, 114 SW 418 (expert testi- 
mony); Dunn v. Taylor, (Civ. A.) 107 
SW 952; Texas Midland R. Co. v. 
Moore, (Civ. A.) 74 SW. 942: St. 
louis; ete: BR. Conse Stonecypher, 25 
Tex. Civ. A. 569, 63 SW 946. 

Utah. —Spielberg v. Kuhn, 39 Utah 

276, 116 P 1027; Sargent v. Union 
Fuel Goss Utah 392, 108 P 928 (ex- 
pert testimony). 

Vt.—Fife v. Cate, 85 Vt. 418, 82 A 
741; Jenness v. Simpson, 84 Vt. 127, 
reanre ee Frary v. Gusha, 59 Vt. 257, 

Wash.—Independent Asphalt Pay. 
Con va. Hein; Ts Wash el2nwistee ag 
134 P) 521; Britton -v. Washington 
Water Power Co., 59 Wash. 440, 110 
P 20, 140 AmSR 858, 33 LRANS 109. 

Wis. —Kozik v. Czapiewski, 136 Wis. 
70, 116 NW 640; Dunham vy. Salmon, 
130 Wis. 164, 109 NW 959; Hallum 
v. Omro, 122 Wis. 337, 99 NW 1051; 
Lyon v. Grand Rapids, 121 Wis. 609, 
99 NW 311 (expert testimony); ‘Allen 
v. Voje, 114 Wis. 1, 89 NW 924° Tebo 
v. Augusta, 90 Wis. 405, 63 NW 1045; 
Bigelow v. Sickles, 80 Wis. 98, 49 NW 
106, 27 AmSR 25; Urbanek vy. Chi- 


age, ete wit. 2Con 47 Wis. 59, 1 NW 
464. 
[a] Witness answering after ob- 


roy) cay Oh Bal 


operate as an objection to an improper answer.®® 
But it has been held that if a question is improper 
because a responsive answer cannot be admissible, 
an objection to the question is a sufficient objection 
to the answer for the purpose ef review on ap- 
The improper cross-examination of a wit- 
ness, or the admission, on cross-examination, of 
questions or evidence which have no relation to the 
examination in chief, is not reversible error where 
no objection was made or exception taken in the 
The same rule applies to objections 
to action of the court in sustaining objections to 
It is also held that, where a 
refusal to permit certain ecross-examination is not 
final, the ruling is not error in the absence of a 
subsequent offer of the evidence;°° and that, where 
a party regards testimony excluded on his cross- 
examination of an adverse witness as important, he 
should make such witness his own, or ask later to 
open the case to admit such evidence as a part 


peal.8? 


lower court.®® 


cross-examination.®? 


of his ease in chief.%4 


Where an objection to a question is overruled, 
the answer not being given, and is afterward an- 


jection sustained.—Where an objec- 
tion is sustained to the question put 
to a witness, but the witness an- 
swers, and the answer is neither 
withdrawn nor stricken out and re- 
mains in the record, an assignment 
of error to such ruling cannot be sus- 
tained. Greene vy. Hereford, 12 Ariz. 
85, 95 P 105; Howe v. Richards, 112 
Iowa 220, 83 NW 909. 

[b] Where no objection is made 
to a question, and no exception taken 
to the ruling on an objection to the 
answer, and the answer is responsive 
to the question, the opposite party 
cannot complain of the ruling on his 
motion to strike the answer. Brein- 
er v. Nugent, 136 Iowa 322, 111 NW 


ao 
U. S—Gould v. Day, 94 U. S. 
408° ‘24 L. ed. 232. 

Kan.—Missouri Pac. R. Co. v. Shu- 
maker, 46 Kan. 769, 27 P 126. 

Mass.—Packer v. Thomson-Hous- 
ton BHlectric Co., 175 Mass. 496, 56 
NE 704; O’Driscoll v. Faxon, re 
Mass. 527, 31 NE 685. 

Mich.—Kent Furniture Mfg. Co. VG 
Ransom, 46 Mich. 416, 9 NW 454; 
Burt v. Olcott, 33 Mich. 1738. 

N. Y.—Matter of Andrews, 97 App. 
Div. 429, 89 NYS 965. 

R. I.—Champlin v. Pawcatuck Val- 
ley Stik. iCo.,0s3- Re. LT. bi2 828 As 43: 
Sheldon v. Wilbur, 32 R. I. 192, 78 
A 631. 


Tex.—Galveston, ete. R. Co. v. 
Hertzig, 3 Tex. Civ. A. 296, 22 SW 
1013. 

[a] An objection to a question 


does not cover the propriety of an 
answer, if the answer as given was 
not called for by the question. Inter- 
national Text Book Co. v. Mackhorn, 
158 Tl. A. 548: 

{b] An objection to the form of a 
question put to a witness does not 
permit the supreme court to consider 
the question of the admissibility of 
the evidence sought to be elicited. 
Jenness v. Simpson, 84 Vt. 127, 78 A 
886. 

87. Galveston, etc, R. Co. v. 
Powers, 101 Tex. 161, 105 SW 491 
[rev Sag At) ed Od SW 25 0]. 


ss. U. S.—Burley y. German- 
American Bank, 111 U. S. 216, 4 SCt 
341, 28 L. ed. 406. 


Cal.—Riverside First Nat. Bank v. 
Jacoby, 137 Cal. 17, 69 P 690. 


5 if VEndiaeAS 

65, 27 NE 105. 

Kan.—Higgenbotham y. Fair, 36 
Kan. 742, 14 P 267. 

Mich.—Weeks v. Hutchinson, 135 
Mich. 160, 97 NW 695; Jennings v. 
Prentice, 39 Mich. 421. 

S. D.—Bliss v. Waterbury, 27 S. D. 
429, 181 NW 781. 


APPEAL AND ERROR 


swered without 
eated thereon.®? 


thereon. 


Use of model. 


is a1" 


objection, error cannot be predi- 


Where an objection. is sustained to an improper 
question before answer, and no request is made for 
a reprimand or that the jury be discharged, and the 
matter is not mentioned by defendant in his motion 
for a new trial, 


error cannot be predicated 


Misconduct of party on witness stand. Where 
no objection. is taken to the misconduct of plain- 
tiff in making a feigned and theatrical display of 
distress and emotion while on the witness stand, it 
will not be considered on appeal. ve 


If a model is used by a witness 


and counsel for the purpose of illustration, objec- 
tion on this ground must be properly and season- 
ably taken and preserved in the lower court. It 
cannot be raised for the first time on appeal.®? 
Stating grounds of objection... 
tions must state the grounds thereof, and no other 


Objections to ques- 


grounds than those stated will be considered on 


89. Cal.— Riverside First Nat. 
Bank: vy. Jacoby. 18:7 Cale o L769 
690; Carpenter y. Ashley, 15 Cal. A. 
461, 115 P 268. 

Del. —Creswell v. ae cm treee ote etc., 

R. Co., 18 Del. 210, 43 A 629. 
: Mo.-—Casey Vv. Gill, 154 Mo, 181, 55 
SW 219; State v. Branch, 151 Mo. 622, 
52 SW 390; Peck v. Springfield Tract. 
Co., 131 Mo. A. 134, 110 SW 659. 

N. Y¥.—MecDonnell v. McConn, 127 
App. Div. 302, 111 NYS 312. 

Tex.—Ft. Worth, eter, ERs 
MravASs CC Livin LAY) 99 Sw 1141 ek: 
and objection to exclusion of question 
on cross-examination held sufficient; 
question as to belief in Christian 
Science). 

[a] Where objection is made to a 
question on cross-examination rea- 
sonable effort should be made to ad- 
vise the court of its object, that the 
record may show error. Knuckey v. 
Butte Electric R. Co., 45 Mont. 106, 
122 P 280. 

[b] Insufficient questions.—A judg- 
ment will not be reversed because of 
the exclusion of questions asked on 
the cross-examination of a party, al- 
though they may have been relevant, 
where they were not so framed as to 
disclose their purpose. Sonoma 
County v. Hall, 129 Cal. 659, 62 P 213. 

90. McEniry v. Tri-City R. Co., 
GO SIA ae soe 

91; ie v. Johnson, 91 Kan. 188, 


ewe Sed Oe) 
O25 Eee v. Tucker, 69 Nebr. 
os 95 NW 1026. 
Marts v. Powell, 176 Mo. A. 


124° ‘161 SW 871. 
94. Citizens’ St. R. Co. v. Stock- 


dell, 159 tind..25,062" NB) 24. 
95. Devine v. Boston Store of Chi- 
Caso; U6 AI 2 Ai 443) ortney Vv. 


Breon, 245 Pa. 47, 91 A 525. 

-96. U. S.—American Car, etc., Co. 
bah ks age 146 Fed. 712, 77 CCA 

Ala.—Birmingham R., etc., Co. v. 
Saxon, 179 Ala. 136, 59 S 584;> Rut- 
icaee v. Rowland, 161 Ala. 114, 49 § 

Cal.—Howland vy. Oakland Cons. St. 
Ria Cone lLol Gale 513.5 42 P9337 
ey C.—Whipple v. Geddis, 25 App. 

Hawaii.—Wong Hoon Kan y. Lui 
Yan, 16 Hawaii 734. 

Tl. —McCauley v. Chicago City R. 
Co., 163111. A. 176: Aurora, ete, R: 
Co. v. Gary, 123 lily AN 163 [rev on 
other grounds 221 Ill. 29, 77 NE 465]; 
National Home Bldg., ete., Assoc v. 
Fifer, 71 Ill. A. 295; People’s Casual- 
ty Claim Adjustment Co. vy. Darrow, 
TOT. As 22elats 172 ol 62249 Nin 
eee Edmanson v. Andrews, 35 Ill. 

peoios 


appeal,®® unless the question is objectionable from 
every standpoint and on its face there appears no 


Ind.—Marietta Glass Mfg. Co. v. 
Pruitt, 180 Ind. 434, 102 NE 369; 
Huntington Vv. Breen, i SiInd.2 29% 
Pethtel v. Pethtel, 45 Ind. A. 664, 90 
NE 102; Hammond, etc., Electric R. 
Co. v. Antonia, 41 Ind. A. 335, 83 NE 
766; AXtna Powder Co. v. Earlandson, 
83 Ind. A. 254,. 71 NE 485° 


Iowa. —Egan v. Murray, 80 Iowa 
180, 45 NW 563. 
Kan.—Roark v. Greeno, 61 Kan. 


299, 59 P 655 [rev 8 Kan. A. 390, 56 
P 329]; Kansas Farmers’ F. Ins. Co. 
v. Hawley, 46 Kan. 746, 27 P 176; 
Kansas Pac. R. Co. v. Pointer, 9 Kan. 
620; Luke v. Johnnycake, 9 Kan. 511. 

Mass.—Packer v. Thomson-Hous- 
ton Electric Co., 175 Mass. 496, 56 
NE 704; Westfield Cigar Co. v. In- 
surance Co. of North America, 169 


Mass. 382, 47 NE 1026; Com. v. 
Hogan, 11 Gray 312. 

Mich.—Sisson v. Lampert, 159 
Mich. 509, 124 NW 5138; Merkle v. 


Bennington Tp., 68 Mich. 133, 35 NW 
846; Gilbert v. Kennedy, 22 Mich. 117. 

Min n.—Spino v. Butler, 113 Minn. 
326, 129 NW 590. 

Mo.—De Maet v. Fidelity Storage, 
etce., Co., 231 Mo. 615, 132 SW 732; 
Bragg v. Metropolitan St. R. Co., 192 
Mo. 331, 91 SW 527; Longan v. Welt- 
mer, 180 Mo. 322, 79. SW 655, 103 
AmSR 5738, 64 LRA 969; Johnson v. 
Springfield Tract. Co., 178 Mo. A. 445, 
163 SW 896; Burton v. Chicago, etc., 
R. Co., 176 Mo. A, 14, 162 SW 1064. 

Mont.—Smith v. Butte, 40 Mont. 
445, 107 P 409; Prosser v. Montana 
Cent.. R.-€o:, 17 Mont. 372, 43 RP 81, 
30 LRA 814. 

Nebr.—Reed v. Syracuse, 83 Nebr. 
ere ae NW 180. 

H.—Curtice v. Dixon, 74 N. H. 
386, 68 A 587. 

N. J.—Travisano v. Stefanelli, 84 
ING dpe CGS AREAS: 

N. Y.—Kernochan v. New York El. 
Re .Co., 28 NG You oohe ee OB NO: Boor 
Tracey v. Metropolitan St. R. Co., 49 
App. Div: 197, 63 NYS 242 [aff 168 
N. Y. 653 mem, 61 NE 1135 mem]; 
Weinhandler v. Eastern Brewing Co., 
46 Misc. 584, 92 NYS 792; Wallace v. 
Vacuum Oil Co., 12 NYS 425. 

S. D.—Reeves v. Chicago, etc., R. 
Co., 24 S. D. 84, 123 NW 498. 

Tex.—Texas, etc., R. Co. v. Walker, 
(Civ, A) 125° SwW99barisy etek. 
Co. v. Calvin, (Civ. A.) 103 SW 428 
[aff 101 Tex. 291, 106 SW 879]. 

Utah.—Sargent v. Union Fuel Co., 
37 Utah 392, 108 P 928. 

Vt.—Hathaway v. Goslant, 77 Vt. 
199, 59 A 835; Foster v. Dickerson, 
64 Vt. 233, 24 A 253. 

Va.—McCrorey v. Thomas, 109 Va. 
373, 63 SEH) LOL), 17 Annas 8733 

Wis.—McDermott v. Jackson, 97 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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purpose for which the evidence asked could be ad- 


missible.®* The same rule applies 


answers,°> and to objections to allowing a witness 
A motion to strike out 


to refresh his memory.®? 
must show the reason therefor.* 


If any part of an answer is proper, the objec- 
tion must be confined to that portion which is im- 
If a part of an answer was objectionable, 
error cannot be assigned thereon unless there was 


proper.? 


a motion to exclude such part.* 


Wis, 64, 72 NW 3875; Hanson v. Mil- 
waukee Mechanics’ Mut. Ins. Co., 45 
Wis. 321. 

Changing or adding grounds of ob- 
jection see also infra § 800. 

[a] Applications of rule.—(1) Thus 
an objection to a question as leading 
must be put upon that specific 
ground, otherwise it is not available 
for review. Luke v. Jeohnnycake, 9 
Kan. 511; Pearson v. Fiske, 7 AbbPr 
(N. Y.) 419. (2) The objection that a 
question assumes a fact not proved 
must be definitely stated on the trial, 
to be available on appeal. Bussard 
v. Bullitt, 95 Iowa 736, 64 NW 658. 
(3) And the point that a question is 
too general or leading cannot be 
raised by simply objecting that it is 
incompetent and irrelevant (Clague 
ve Hodgson, 16" Minh??329), 9 ¢4))or 
that it is incompetent (Kansas Pac. 
R. Co. v. Pointer, 9 Kan. 620). (5) 
And an objection to a question on the 
ground that it is leading does not 
raise the point as to whether such 
question is competent or not (Kan- 
sas Farmers’ F. Ins. Co. v. Hawley, 
46 Kan. 746, 27 P 176), (6) or that it 
does not call for the best evidence 
(Carder v. Primm, 52 Mo. A. 102). 
(7) In an action for damages for 
personal injury, in which, plaintift’s 
arms having been exhibited to the 
jury, she was asked to state what 
was “the matter with that arm,” an 
objection to the question as incom- 
petent and immaterial was held not 
sufficiently specific to raise the point 
that it did not appear which arm had 
been injured by defendants. Cannady 
v. Lynch, 27 Minn. 435, 8 NW 164. 
(8) And where, on the voir dire, cer- 
tain questions asked defendant were 
severally objected to and overruled 
on the ground ‘that the statute al- 
lowed no such question,” it was held 
that plaintiff could not, on appeal, 
object on the ground that the ques- 
tions were “prematurely asked.” 


Houston, ete. R. Co. v. Terrell, 69 
Tex. 650, °% Siw 670: 
{[b] Hypothetical questions and 


opinion evidence.—(1) Objections to 
the form of hypothetical questions or 
questions calling for the ,opinion of 
the witness must specify particularly 
the defects complained of (Simpson 
Vv. Peoria” R& ‘Col, © 179» 111. 2A! 3073 
Holzemer y. Metropolitan St. R. Co., 
(Mo.) 169 SW 102; Prosser v. Mon- 
tana Cent: R. Co., 17 Mont. 372, 438 
P 81, 30 LRA 814; Peo. v. Willson, 
109 N. Y¥. 345, 16 NE 540; Lyman v. 
James, 87 Vt. 486, 89 A 932; and 
other cases infra this note), (2) un- 
less the real point of objection is too 
palpable to require more than a gen- 
eral objection to call it to the atten- 
tion of the court (Rivard v. Rivard, 
109 Mich. 98, 66 NW 681, 683 AmSR 
566). (3) Thus an objection that a 
hypothetical question is ‘“incompe- 
tent, immaterial, and _ irrelevant,” 
does not raise the point that the 
question involves erroneous state- 
ments of evidence. Chicago, etc., R. 
Co. v. Archer, 46 Nebr. 907, 65 NW 
1043. (4) Nor is such an objection 
sufficient to call the court’s attention 
to the more specific objections that 
the question calls for the opinion of 
one expert witness based upon that 
of another, and that it should have 
contained a statement of the facts 
calling for the opinion. Howland v. 
Oakland "Cons! "Sti Rico’ 110 °Cal: 
513, 42 P 983. (5) And the same rule 


[3 C. J.-53) 


APPEAL AND ERROR 


to objections to 


Renewal of objection. 
to a question not answered by a witness does not 
present for review the propriety of a similar ques- 
tion asked at a later stage of examination and an- 


[3G da) 2838 


An objection interposed 


swered without objection.* 


[§ 742] 
Witnesses. 


applies to other objections that may 
be made to hypothetical questions or 
other questions calling for the opin- 
ion of a _ witness. Chicago Union 
Tract. Co. v. Roberts, 131 Ill. A. 476 
[aff 229 Tll. 481, 82 NE 401] (objec- 
tion that hypothetical question 
called for answer which would in- 
vade the province of the jury); Illi- 
nois Cent. R. Co. v. Becker, 119 Il. 
A. 221; Botwinis v. Allgood, 113 Ill. 
A. 188; Roark v. Greeno, 61 Kan. 299, 
59 3P 655 [rev 8) Kan. Ay 390)456°P 
329]; Sisson v. Lampert, 159 Mich. 
509, 124 NW 518; Potter v. Detroit, 
CLC tte Comm a2t. Mich, 9) - Si INIWs 
80, 82 NW 245; Spino v. Butler, 113 
Minn. 326, 129 NW 590; De Maet v. 
Fidelity Storage, etc., Co., 231 Mo. 
615, 132 SW 732 (holding that an ob- 
jection that a witness was not quali- 
fied as an expert did not raise for 
review the question of whether the 
question asked the witness was im- 
proper as ‘requiring his opinion on 
the matter to be determined by the 
jury); Bragg v. Metropolitan St. R. 
Co., 192 Mo, 331, 91 SW 527; Longan 
v. Weltmer, 180 Mo. 322, 79 SW 655, 
103 AmSR 573, 64 LRA 969; Sprague 
Vv.) Sea, 152 Mo. 327, 153 SW 1074 
(holding that an objection to a ques- 
tion asking a witness’ opinion on the 
ground that she was not qualified, 
and that no foundation was laid for 
the question, was insufficient); Moore 
v.. Missouri Pace. R. Co., 164 Mo. A. 
34, 147 SW 488; Wagner v. Metro- 
politan St. R. Co., 160 Mo. A. 334, 142 
SW 463; Reed v. Syracuse, 83 Nebr. 
713, 120 NW 180; Western Union Tel. 
€o. v2.) Church, 3 Nebr. 1(Unofe.) 922; 
90 NW 878, 57 LRA 905; Curtice v. 
Dixon, 74 N. H. 386, 68 A 587; Tracey 
v. Metropolitan St. R. Co., 49 App. 
Div. 197,-63 NYS) 242° [aff 168°N. Y. 
653 mem, 61 NE 1135 mem]; Reeves 
Vanchicavowete., Fie Cont 245.6. Dias 
123 NW 498; Galveston, etc., R. 
v. Henefy, (Tex. Civ. “A.) 115 
57; Sargent vy. Union Fuel Co., 
Utah 392, 108 P 928; Jewell v. Hoo- 
sac Tunnel, etc.! R. Co., 85 Vt. 64, 81 
A 238; McCrorey v. Thomas, 109 Va. 
Soe Conor LOI, SilerAnn Gash Bi7sis 
Dralle _v. Reedsburg, 140 Wis. 319, 
122 NW 771. (6) An objection to a 
hypothetical question based on the 
fact that it does not contain all the 
elements necessary to a proper an- 
swer, in order to be available on ap- 
peal, must specificaliy point out the 
elements alleged to have been 
omitted. Riverton Coal Co. v. Shep- 
herd, 207 111.395, 69) NIG7921) [afl 211 
Ill. A. 294]; Springfield v. McCarthy, 
79 Ill. A. 388. See also supra § 730 
text and note 7. 

[ec] Limiting cross-examination.— 
But where counsel asked a question 
on cross-examination of a witness, 
prefacing it with a remark showing 
that he understood that it fell with- 
in previous rulings properly exclud- 
ing similar questions as not proper 
cross-examination, the appellate 
court will not hold its exclusion er- 
ror because the objection made by 
the opposing party stated a different 
ground, but will presume that such 
ground was an additional one, and 
so understood by the parties and the 
court, and that the ruling was based 
on the same ground as those pre- 
viously made. Mine, etc., Supply Co. 
v. Parke, ete. Co., 107 Fed. 881, 47 
CCA 34. 

97. Short v. Frink, 151 Cal. 83, 90 


(i) Impeachment and Sustaining of 
In the absence of proper and specifie 
objection in the trial court, objection cannot be 
raised on appeal to the method of impeaching a 


P 200; Capital Constr. Co. v. Holtz- 
man, 27) App) @): C:) 125s sParisseters 
R. Co. v. Calvin, (Tex. Civ. A.) 103 
SW 428 [aff 101 Tex. 291, 106 SW 879]. 
. 98 U. S.—Katahdin Pulp, etce., Co. 
v. Peltomaa, 156 Fed. 342, 84 CCA 
238; New Orleans, etc, R. Co. v. 
Clements, 100 Fed. 415, 40 CCA 465. 

Ala.—Abingdon Mills v. Grogan, 
175 Ala. 247, 57 S 42. 

Del.—Creswell v. Wilmington, etce., 
R. Co., 18 Del. 210, 43 A 629. 

Tll.— Ward v. Meredith, 122 Ill. A. 
159 [aff 220 Ill. 66, 77 NE 118]. 
RL piece hil v. Hittel, 37 NE 
TE C.—Barnhardt v. Smith, 86 N. C. 

73. 

S. C.—Holden v. Cantrell, 88 S. C. 
281, 70 SE 815. 

Vt.—Fife v. Cate, 85 Vt. 418, 82 A 
741; Jewell v. Hoosac Tunnel, etc., R. 
Co., 85 Vt. 64, 81 A 238. 

Wash.—Britton v. Washington 
Water Power Co., 59 Wash. 440, 110 
P 20, 140 AmSR 858, 33 LRANS 109 
(holding that, where the objection 
to evidence and the ruling of the 
court sustaining the objection were 
placed on the ground that the evi- 
dence offered was incompetent, the 
question whether the evidence ex- 
cluded was responsive to the question 
propounded was not presented to the 
court on appeal). 

Changing or adding grounds of ob- 
jection see also infra § 800. 

[a] Statement of conclusions.— 
The admission by the trial court of 
conclusions of law will not reverse, 
where no objection was made to such 
evidence upon the ground that it 
stated conclusions. Kirsch v. Walter, 
Top I. WAS 3s: 

99. Rumble v. Cummings, 52 Or. 
203, 95 P 1111 (holding that, where 
an objection, in the trial court, to 
allowing a witness to refresh his 
memory by looking at a book con- 
taining a statement of certain deal- 
ings, was made on the sole ground 
that the record of the transaction af-. 
forded the best evidence, the action 
of the trial court in overruling the 
objection would not be reviewed on 
appeal on the ground that error was 
committed in permitting the witness 
to refresh his memory without first 
establishing the preliminary facts es- 
sential). 

1. Katahdin Pulp, ete., Co. v. Pel- 
tomaa, 156 Fed. 342, 84 CCA 238; 
German Nat. Bank v. Leonard, 40 
Nebr. 676, 59 NW 107. 

2. Jouisville, etc., R. Co. v. Banks, 
132 Ala. 471, 31 S 573; Shaw v. Cleve- 
land, 5 Ala.-A.. 333; 59 S:53845 Reon ve 
Munroe, | 100 Cal. 664,435 P3s26;038 
AmSR 323, 24 LRA 33; Reiley v. 
Haynes, 38 Kan. 259, 16 P 440, 5 Am 
SR 737; Beyer v. Isaacs, 104 App. 
Dively I8n NY Ses: 

3. Houston, ete., R. Co. v. Gray, 
(Tex. Civ. A.) 137 SW 729. 

4. Wheeler v. Van Sickle, 37 Nebr. 
651, 56 NW 196; Chainless Cycle 
Mfg. Co. v. Security Ins. Co., 169 N. 
Y. 304, 62 NE 392 [aff 52 App. Div. 
104, 64 NYS 1060] (holding that an 
objection to a question as to the con- 
tents of a telegram will not raise the 
question, on appeal, whether the 
court erred in allowing a witness to 
state the contents, where the ques- 
tion was never answered, but the 
contents were afterward stated, with- 
out objection, in answer to another 
question). 
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witness or the admission of impeaching evidence ;° 
nor can it be objected for the first time on appeal 
that a proper foundation for impeachment was not 
The same is true of objection to the admis- 
sion of evidence of reputation for truth and ve- 
racity to sustain the credibility of a witness.’ 
ean the exclusion of impeaching evidence be ob- 
jected to on appeal where no objection was raised, 
or proper offer of the evidence for such pur- 
Written statements 


laid.® 


pose made, in the lower court.® 


5. Cal.—Keyes v. Geary St., etc., 
A. Col, lb2 Cal. 437,93 Pass: 

Mass.—O’Brien v. Keefe, 175 Mass. 
274, 56 NE 588; Knight v. Overman 
Wheel Co., 174 Mass. 455, 54 NE 890. 

Minn.—Geoss v. Goss, 102 Minn. 346, 
113 NW 690. 

Mo.—Paris v. Waddell, 139 Mo. A. 
288, 123 SW 79 (objection that an 
_impeaching question did not fix any 
time or place). 

N. Y.—Neumeyer v.. Hooker, 131 
App. Div. 592, 116 NYS 204 [aff 199 
N. Y. 591 mem, 93 NE 1126 mem]. 

S. D.—Bliss v. Waterbury, 27 S&. 
D.. 429, 131 NW 781. 


6. Cal. —Keyes v. Geary St., etc., 
ReCo., L52 1Cale 437, 93 P-88. 
Iowa.—Harrison v. Ayrshire, 123 


Iowa 528, 99 NW 182. 

Mich.—Weeks v. Hutchinson, 135 
Mich. 160, 97 NW 695. 

Minn.—Goss v. Goss, 102 Minn. 346, 
113 NW 690 (holding that an objec- 
tion to evidence that it is incompe- 
tent and immaterial does not include 
a claim that no foundation had been 
laid for receiving the evidence which 
is of an impeaching character). 

N. Y.—Norton v. Webber, 69 App. 
Div. 130, 74 NYS 524 [aff 174 N. Y. 
514 mem, 66 NE 1112 mem]; Clarke 
v. Westcott, 2 App. Div. 503, 37 NYS 
1111 [aff 158 N. Y. 736 mem, 53 NE 
1124 mem]; Hichhold v. Tiffany, 21 
Mise. 627, 48 NYS 70 [rev on other 
grounds 28 App. Div. 60, 50 NYS 964]. 

S. D.—Bliss v. Waterbury, 27 S. D 
429, 1381 NW 781. 

7. Barco v. Taylor, 5 Ga. A. 372, 
63 SE 224 (holding that, although 
evidence as to the general "good char- 
acter of a witness is irrelevant and 
immaterial in advance of an attack 
upon his credibility or effort to im- 
peach him, it is not reversible error 
to allow such evidence where no ob- 
jection was offered); Houston Elec- 
tric Co. v. Faroux, (Tex. Civ. A.) 125 
SW 922. 

{a] Motion to strike out.—But 
where proper objection is made in 
the trial court to the admission of 
evidence of plaintiff's reputation for 
truth and veracity on the ground that 
his reputation in this respect has 
not been attacked, defendant need 
not move to strike out the evidence 
in order to rely on the error in ad- 
mitting it on appeal. Missouri, etc., 
R. Co. v. Williams, (Tex. Civ. A.) 133 
SW 499. See supra § 734. 

8. Diffenderfer v. Scott, 5 Ind. A. 
243, 32 NE 87 (holding that, where, 
in an offer to prove contradictory 
statements, the names of several to 
whom the statements were alleged to 
have been made were stated, but 
none of such persons were called to 
the stand, no question as to the ex- 
clusion of such evidence was pre- 
sented on appeal); Williams v. Lan- 
sing, 152 Mich. 169, 115 NW 961 
(holding that a contention on appeal 
that testimony offered by defendant 
should have been admitted as_ tend- 
ing to affect plaintiff's credibility 
cannot be considered, where the con- 
tention was not made before nor ap- 
prehended by the trial court, and in- 
volves the determination of a propo- 
sition which is not obvious). 

9. Tllinois Cent. R. Co. v. Wade, 


206 Tll. 523; 69 NE 565 [rev 108 Il. 
A. 423]. 
10. See also generally Depositions 


[13 Cyc 108 et seq, 125 et seq]. 
41... U.-Si—Ray v- Smith; Wiewailly 
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Nor 


411, 21 L. ed. 666; Brown v. Tarking- 
ton, 8 Wall. 377, 18 L. ed: 255; Co= 
lumbus R. Co. v. Patterson, 143 Fed. 
245, 73 CCA 6038. 

Ala.—Dill_ v. Camp, 22 Ala. 249; 
Jordon v. Jordan, 17 Ala. 466; El- 
dridge v. Turner, 11 Ala. 1049. 

Ark.—Allen v. Hightower, 21 Ark. 
316; McCarron v. Cassidy, 18 Ark. 
34; Pelham v. Floyd, 9 Ark. 530. 

Cal.—Short v. Frink, 151 Cal. 83, 
90 P 200; Wolters v. Rossi, 126 Cal. 
644, 59 P 143; Hobbs v. Duff, 43 Cal. 
485; Parrott v. Byers, 40 Cal. 614; 
King v. Green, 7 Cal. A. 473, 94 P 777. 

Colo.—Greenlaw Lumber, etc., Co. 
v. Chambers, 46 Colo. 587, 105 P 
1091; Teller v. Ferguson, 24 Colo. 432, 
5 P 1429; 

Fla.—Tuten v. Gazan, 18 Fla. 751. 

Tll.—Winona First Nat. Bank v. 
Pierce, 99 Ill. 272; King v. Chicago, 
éetic., “RR 9Co; 98) TIS 376,538 (AmR 895 
Merchants’ Despatch Transp. Co. v. 
Leysor, 89 Ill. 43; Morgan vy. Corlies, 
81 Ill. 72; McCoy v. Peo., 71 Tll. 111; 
Walker v. Dement, 42 Ill. 272; Lock- 
wood v. Mills, 39 Ill. 602; Moshier v. 
Knox College, 32 Ill. 155; Williams v. 
Press Pub. Co., 126 Ill. A. 109; Lep- 
man v. Woods, 79 Ill. A. 269; Shedd 
v. Dalzell, 30 Ill. A. 356. 

Iowa. v. Redman, 134 
Iowa 629, 112 NW 91; Medland_ v. 
Walker, 96 Iowa 175, 64 NW 797; By- 
ington v. Moore, 62 Iowa 470, 17 NW 
644; Neimeyer v. Cass County Bank, 
42 Towa 124. 

Kan.—Missouri Pac. RR. Co. 
Neiswanger, 41 Kan. 621, 21 P 582, 
13 AmSR 304. 

Ky.—Sealy v. Williston, 117 SW 
959; Hall v. Wilson, 116 SW 244; 
Hampton v. Bailey, 5 SW 383, 9 KyL 
423; Crabb v. Larkin, 9 Bush 154; 
Armstrong v. Mudd, 10 B. Mon. 144, 
50 AmD 545; Chiles v. Boon, 3 B. 
Mon. 82; Alexander v. Commonwealth 


Bank, 7 J. J. Marsh. 580; Jones v. 
Chappell, 5 T. B. Mon. 422; Paul v. 
Rogers, 5 T. B. Mon. 164; Scott v. 
Cook, 4 T. B. Mon. 280; Roberts 


x Kise 2 Litt. 88; Brand v. Webbs, 
K. Marsh. 574: Gibbs v. Cook, 4 
Bitb 535; Johnson v. Rankin, 3 Bibb 
86; Respass v. Morton, Hard. 226; 
Gallagher v. Loeb, 15 KyL 572. 
Md.—Bullitt v. Musgrave, 3 Gill 
ae epee s v. McPherson, 9 Gill & 


Mass.—Cobb v. Rice, 130 Mass. 231. 


Mich.—Boxheimer v. Gunn, 24 
Mich. 372. 
Miss.—Coopwood vy. Foster, 20 


Miss. 718; Neeley v. Planters’ Bank, 
12 Miss. 113. 

Mo.—Kirton v. Bull, 168 Mo. 622, 
68 SW 927; Bell v. Jamison, 102 Mo. 
71, 14 SW 714; Webster v. Canmann, 
40 Mo. 156; Dutro v. Walter, 31 Mo. 
516; Roussin v. St. Louis Perpetual 
Ins. Co., 15 Mo. 244; Glenn v. Glenn, 
87 Mo. A. 377. 

Nebr.—Murray v. Omaha Transf. 
Co., 95 Nebr. 175, 145 NW 360; Con- 
verse v. Meyer, 14 Nebr. 190, 15 NW 
340; Starring v. Mason, 4 Nebr. 
367. 

Png a v. Mackie, 2 Nev. 
294. 

N. J.—Black v. Lamb, 12 N. J. Eq. 
108. 

N. Y.—Martin v. Silliman, 53 N. Y. 
615; Hetzel v. Hasterly, 96 App. Div. 
517, 89 NYS 154; Sheldon v. Wood, 15 
. Super. 267; Clark v. Dibble, 16 
Wend. 601. 

N. C.—Stewart v. Register, 108 N. 
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offered in impeachment of a witness cannot on ap- 
peal be deemed properly excluded as mere opinions 
of the witness, where a mere general objection to 
them was made at the trial.® 
(j) Depositions.?° 
objections to the admissibility of a deposition in 
evidence cannot be raised for the first time on ap- 
peal, but timely and specific objection must have 
been made in the trial court.1? 
for example, where the objection relates to the 


As a general rule 


The rule applies, 


C. 588, 138 SE 234; Barnes v. Dickin- 
son, 12 Ni LCs4e. 

Or.—State v.. Bourne, 21 Or. 21%, 
27 P 1048. 

Pa.—Newlin v. Newlin, 8 Serg. & 
R. 41; Gross v. Adams Express Co., 
35 Pa. Super. 467 (exceptions not 
filed as required by rule of court). 

Tenn.—Birdsong v. Birdsong, 2 
Head 289; Gunn y. Mason, 2 Sneed 
637; Whitley v. Davis, 1 Swan 333; 
Pillow v. Shannon, 3 Yerg. 508; Mc- 
Kee v._ Young; (Ch. A.) 57 SW 200; 
Perry pveiCliity =(@hiwAs ie 54a wa cds 

Tex. —Wright v. Wren, 16 SW 996; 
Pecos, etc., R. Co. v. Dinwiddie, (Civ. 
A.) 146 Sw 280; Kaack v. Stanton, 
51 Tex. Civ. A. 495, 112 SW 702; Wa- 
bash R. Co. v. Newton, ete., :Co.,; (Civ. 
A.) 110 SW 992. 
te ven Namee v. Groot, 40 Vt. 

Va.—Thomas v. Boyd, 108 Va. 584, 
62 SE 346; Burton v. Seifert, 108 Va. 
338, 61 Sk 933; Stewart v. Conrad, 
100° Va. 128; 40 SE 624; Brown v. 
Brown, 24 SE 238; Summers v. Darne, 
31 Gratt. (72 Va.) 791; Burkholder v. 
Ludlam, 30 Gratt. (71 Vial) azo eee 
AmR 668; Fant v. Miller, 17 Gratt. 
(58 Va.) 187; Baxter v. Moore, 5 
Leigh (32 Va.) 219; Dickenson v. 
Davis, 2 Leigh (29 Va.) 401; Jeter v. 
Taliaferro, 4 Munf. (18 Va.) 80. 

Wash.—Kroenert v. Falk, 32 Wash. 
180, 72 P 1010. 

Ww. Va.—Whitehouse v. Jones, 60 
W. Va. 680, 55 SH 730; Cheuvront v. 
Cheuvront, 54 W. Va. 171, 46 SE 233; 
Long v. Perine, 41 W. Va. 314, 23 SE 


oar Linsey v. McGannon, 9 W. Va. 
Wis.—Cameron v. Cameron, 15 
Wis. 1, 82 AmD 652; Whiting v. 


Gould, 1 Wis. 195. 

[a] Statutory provision.—In some 
jurisdictions it is expressly required 
by statute that exceptions to deposi- 
tions must be taken before trial, ex- 
cept exception to the competency of 
a witness or competency or relevancy 
of testimony. Hall v. Wilson, (Ky.) 
116 SW 244 (holding that under such 
a provision an objection to a deposi- 
tion because it was taken after the 
deposition of other witnesses was 
waived where it was not presented 
to the lower court). See also Sealy 
v. Williston, (Ky.) 117 SW 959. 

[b] Deposition not marked “filed.” 
—McKee v. Young, (Tenn. Ch. A.) 57 
SW 200. 

[c] An exception to the taking of 
a deposition, made while it is in 
progress, although noted in the dep- 
osition, must be brought to the no- 
tice of the court before hearing on 
the merits by motion to suppress, or 
it will not be regarded in the appel- 
late court. Whitehouse v. Jones, 60 
W. Va. 680, 55 SE 730. 

{d] Mistake in deposition.—W here 
a mistake in a deposition is discov- 
ered at the trial by a party, it is his 
duty to have it corrected then, and, 
if he does not, he cannot take advan- 
tage of the’error on appeal. Lesser 
v. Jefferson F. Ins. Co., 141 Ky. 667, 
133 SW. 551. 

[e] Reading affidavit as deposi- 
tion.— Where a motion for a continu- 
ance was overruled on condition that 
the moving party’s affidavit should 
be read as the deposition of her ab- 
sent witness, and the opposite party 
made no objection, the reading of the 
affidavit as the deposition could not 
be complained of on appeal. Hum- 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


page and note number. 
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manner and form of taking the deposition itself ;?? 
to the want of an order;?* to irregularities in the 
granting or form of the commission; to the fail- 
ure to show cause for taking the deposition to ex- 
ist at the time of the hearing;*® to the want or in- 
sufficiency of notice of the time and place of 
to the failure of the officer to take the 
oath annexed to the commission;*? to the want of 
proper authentication or certification by the person 
taking the same;'® to the want of the signature 19 
or oath *° of the witness; to the questions or inter- 
rogatories or the answers thereto;*? or, in almost 
all jurisdictions, to the competency of the wit- 
nesses.” Where the party taking a deposition agrees 


taking ;1¢ 


boldt Bldg. Assoc. Co. v. Ducker, 87 
Sw 766, 27 KyL 1007. 

Pe A nonresident defendant 
against whom a warning order, which 
is substituted for publication, is reg- 
ularly taken is constructively in 
court and depositions taken against 
such a one, not objected to in the 
court below, cannot be objected to in 
the appellate court for the first time. 
Taylor v. Gibbs, 3 B. Mon. (Ky.) 316. 

[g] Testimony before master.— 
An exception that the master refused 
to suppress certain depositions, and 
treated the testimony as competent, 
and relied on it in making his find- 
ings is unavailing, where it does not 
appear by the record that any objec- 
tion was made before the master to 
that testimony, that any motion was 
made before him to suppress such 
depositions, or that any motion was 
made before the court to suppress 
them. Goodwin v. Fox, 129 U. S. 601, 
9 SCt 367, 32 L. ed. 805. 

: 12. Ark.—Pelham v. Floyd, 9 Ark. 
30. 

Ky.—Roberts v. Jones, 2 Litt. 88; 
Brand v. Webbs, 2 A. K. Marsh. 
574. 

Mo.—Burton v. Lock, 162 Mo. 502, 
63 SW 112 (evidence taken before 
commissioner who had not taken the 
oath of office). 

N. Y.—Ciark v. Dibble, 16 Wend. 
601. 

Pa.—Newlin v. Newlin, 8 Serge. & 
R. 41. 

Tex.—Kaack v. Stanton, 51 Tex. 
Civ. A. 495, 112 SW 702; Wabash R. 
Co. v. Newton, ete., Co., (Civ. A.) 110 
SW 992. 

Va.—Dickenson v. Davis, 2 Leigh 
(29 Va.) 401. 


13. Eldridge v. Turner, 11 Ala. 
1049. 

14. Cal.—King v. Green, 7 Cal. A. 
a3,” Ian Prt. a 

Ky.—Roberts v. Jones, 2 Litt. 88; 


Rrand v. Webbs, 2 A. K. Marsh. 574. 


Miss.—Coopwood vy. Foster, 20 
Miss. 718. 

N. Y.—Smith v. Cowles, 81 App. 
Div. 328, 81 NYS 524. 

Va.—Dickenson v. Davis, 2 Leigh 
(29 Va.) 401. 

15. U. S.—Columbus R. Co. Pat- 
terson, 143 Fed. 245, 250, 73 CCA 603 
[quot Cyc]. 

Cal.—King v. Green, 7 Cal. A. 473, 
be Tl Saar aC Ae 


Kan.—Missouri Pac. R. Co. v. Neis- 
wanger, 41 Kan. 621, 21 P 582, 13 
‘AmSR 304. 

Mass.—Cobb v. Rice, 130 Mass. 231. 

Miss.—Neeley v. Planters’ Bank, 12 
Miss. 113. 

Mo.—Bell v. Jamison, 102 Mo. 71, 
14 SW 714. 

Nebr.—Converse v. Meyer, 14 Nebr. 
190, 15 NW 340. 

Nev.—Lockhart v. Mackie, 2 Nev. 


294. 
Ala.—Dill, v. Camp, 22 Ala. 


16. 
249. 

Ill.— McCoy v. Peo., 71 Ill. 111. 

Ind.—Cohen y. Reichman, (A.) 102 
NE 284. 

Ky.—Hall v. Metcalfe, 114 Ky. 886, 
72 SW.18, 24 KyL 1660. 

Tex. Wright v. Wren, 16 SW 996. 

Va.—Brown vy. Brown, 24 SE 238; 
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pellate court.** 


ae v. Taliaferro, 4 Munf. (18 Va.) 

Wis.—Cameron vy. 15 
Wis. 1, 82 AmD 652. 

[a] No notice of record.—Where 
the certificate of a commissioner who 
took a deposition did not state that 
it was taken pursuant to notice and, 
although the deposition was excepted 
to on the ground that there was no 
commission, and that the certificate 
did not state the parties to the suit 
in which it was taken, no objection 
was taken to it in the court below for 
want of notice, it was held that, al- 
though there was no notice or evi- 
dence of notice on record, the objec- 
ticn for want of notice could not be 
taken in the appellate court. Steptoe 
v. Read, 19 Gratt. (60 Va.) 1. 

[b] Repetition or renewal of ob- 
jections.— Where the’ court deemed 
the notice to take a deposition in- 
sufficient when passing on exceptions 
to the notice before trial, it was not 
necessary to offer the deposition in 
evidence and require the court a sec- 
ond time to pass on the question to 
have. the error reviewable on appeal. 
Moore y. Shannon, 137 Ky. 604, 126 
Sw 136. 

17. poe ee v. McPherson, 9 Gill 
S&C) SAE 

18. Morgan v- Corlies, 81 Ill. 72; 
Lockwood vy. Mills, 39 Ill. 602 (cer- 
tificate of officer not duly stamped): 
Burton v. Seifert, 108 Va. 338, 61 SE 
933; Cheuvront v. Cheuvront, 54 W. 
Va. 171, 46 SH 233; Cameron v. Cam- 
eron, 15 Wis. 1, 82 AmD 652. 

19. Tyler v. Toph, 51 Fla. 597, 40 
S 624; Wallen v. Moore, 187 Ill. 388, 
58 NE 1095; Dean v. Ford, 180 Ill. 
309, 54 NE 417 [aff 79 Ill. A. 237]; 
Dorn v. Ross, 177 Ill. 225, 52 NE 321 
[aff 77 Til. A. 223]; Dearlove v. Hay- 
ward, 113 Ill. A. 326; Hough vy. Wells, 
86 Tll. A. 186. 

20. McKee vy. Young, (Tenn. Ch. 
A.) 57 SW 200; Perry v. Clift, (Tenn. 
Ch. A.) 54 SW 121. 
ei Ala.—Jordan v. Jordan, 17 Ala. 

Cal.—Short vy. Frink, 151 Cal. 83, 90 
P 200. 

Ill.— Merchants’ Despatch Transp. 
Co. v. Leysor, 89 Ill. 43. 

Mo.—Hatch v. Bayless, 164 Mo. A. 
216, 146 SW 839; Glenn v. Glenn, 87 
Mo. A. 377. 

Tex.—Kaack vy. Stanton, 51 Tex. 
Civ. A. 495,112 SW 702: 

Vt.—Van Namee vy. Groot, 40 Vt. 74. 

Va.—Thomas v. Boyd, 108 Va. 584, 
62 SE 346 (holding that, where ob- 
jections made to testimony when the 
depositions were taken were not 
called to the attention of the court 
below, they will be treated as waived 
on appeal). 

Wash.—Kroenert v. Falk, 32 Wash. 
180, 72 P 1010. 

[a] Objection to question.—It has 
been held, however, that the rule that 
an objection to a question comes too 
late when not made until the answer 
has been given does not apply with 
the same effect where both the ques- 
tion and answer are in the form of a 
deposition. Hatch v. Bayless, 164 
Mo. A. 216, 146 SW 839. 

22. Ark.—Allen y. Hightower, 21 


Cameron, 


[3C.J.] 835 


that any objection which might be urged or taken 
at the time may be brought to the attention of 
the court at the trial, and objections are taken 
separately to certain portions of the depositions, 
and exceptions to the rulings of the trial court 
thereon are reserved in proper form, such objec- 
tions are properly preserved for review.?? 

Specific objection. 
tion to depositions in the trial court, to be avail- 
able on appeal, must be specific, pointing out the 
particular ground of objection, and no other grounds 
than those specified can be relied upon in the ap- 


As stated above the objec- 


Ark. 316; 18 
Ark. 34. ‘ 

ill.— Walker v. Dement, 42 Ill. 272; 
Moshier v. Knox College, 32 Ill. 155. 

Ky.—Alexander v. Commonwealth 
Bank, 7 J. J. Marsh. 580; Respass v. 
Morton, Hard. 226. 

Tenn.—Birdsong v. Birdsong, 2 
peed 289; Pillow v. Shannon, 3 Yerg. 

Va.—Stewart v. Conrad, 100 Va. 
128, 40 SE 624; Baxter v. Moore, 5 
Leigh (32 Va.) 019 

See supra § 740. 

[a] But in West Virginia the rule 
does not apply to objection to the 
competency of a witness, it being 
held that such objection may be made 
for the first time on appeal. Wood- 
ville v. Woodville, 63 W. Va. 286, 60 
SE 140; Long vy. Perine, 41 W. Va. 
314, 23 SE 611; Kimmel v. Shroyer, 
28 W. Va. 505; Rose v. Brown, 11 W. 


McCarron v. Cassidy, 


Va. 122. See supra § 740. 
23. Republic Iron, etc., Co. 
Lawson, 2 Ala. A. 525, 56 S 597. 


. S—Camden v. Doremus, 3 
How. 515, 11 L. ed. 705; Columbus R. 
Lies v. Patterson, 143 Fed. 245, 73 CCA 

Ala.—Potts v. Coleman, 86 Ala. 94, 
5 S 780; Saltmarsh v. Bower, 34 Ala. 
613; Bartee v. James, 33 Ala. 34; 
Agee v. Williams, 30 Ala. 636; Don- 
nell v. Thompson, 13 Ala. 440. 
rice .—Worthington v. Curd, 15 Ark. 

Cal.—Short v. Frink,'151 Cal. 83, 
90 P 200 (holding that, where a gen- 
eral objection to a question in a dep- 
osition susceptible of an answer that 
may be properly given in evidence 
has been overruled, the objector’s 
only remedy, afler the answer is 
read, is a motion to strike out, and, 
in the absence of such motion, the 
question will not be considered on 
appeal, since, in the absence of ac- 
tual knowledge, specific objection, or 
intimation to the contrary, a trial 
court has the right to assume that a 
question in a deposition susceptible 
of an answer properly admissible in 
evidence has been so answered); King 
v. Green, 7 Cal. A. 473, 94 P 77 
(holding that objections to the ad- 
mission in evidence of a deposition 
on the grounds that no legal pro- 
ceedings had been taken, that it was 
without authority of law, and was 
inadmissible, irrelevant, and imma- 
terial were too general* to call the 
trial court’s attention to the fact that 
the deposition was taken under a 
commission directed to any notary 
public, ete., and not to a judge, jus- 
tice of the peace, or commissioner 
selected by the court issuing it as 
required by statute, and could not be 
made the basis of a reversal of the 
judgment). 

Colo.—Greenlaw Lumber, etc., Co. 
v. Chambers, 46 Colo. 587, 105 P 1091. 
Conn.—lLyon v. Ely, 24 Conn. 507. 

Ill.— King v. Chicago, etc., R.:Co., 
OSTA IST 6: 

Ind.—Scott v. Indianapolis Wagon 
Works, 48 Ind. 75; Cohen v. Reich- 
man, (A.) 102 NE 284 (holding that 
a motion to suppress depositions be- 
cause notice of the taking thereof 
was not served did not present to the 
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Erroneous suppression of deposition. 
ment will not be reversed because the court errone- 
ously suppressed a deposition where the party tak- 
ing it did not ask a continuance to retake it or to 
obtain the attendance of the witnesses.7® 

Vacation of order for examination of witness. 
On appeal from an order vacating an order for the 
examination of a witness, a contention by a party 
that he was entitled to it as a substitute for a bill 
of discovery cannot be considered where such point 
was not presented to or passed on by the lower 


eourt.?° 
Testimony as to deposition. 


complained of on appeal.’ 


trial court the question whether 
proof of service of the notice was 
duly made). 

Ky.—Sealy v. Williston, 117 SW 
959; Hall v. Wilson, 116 SW 244; Hall 
v. Metcalfe, 114 Ky. 886, 72 SW 18, 
24 KyL 1660. 

Md.—Bullitt v. Musgrove, 3 Gill 31. 

Miss.—Love v. Stone, 56 Miss. 449; 
Wesling v. Noonan, 31 Miss. 599. 

Mo.—Dickerson v. Chrisman, 28 Mo. 
134; Duvall v. Ellis, 13 Mo. 203; State 
Bank v. Merchants’ Bank, 10 Mo. 123. 

N. H.—City Bank v. Young, 43 N. 
HH. 457. 

N. Y.—In re Bull, 111 N. Y. 624, 19 
NE 503; Smith v. Cowles, 81 App. 
Div. 328, 81 NYS 524 (holding that, 
where commissions to take testimony 
appeared to be regular on their face, 
a general objection to their introduc- 
tion on the ground that they did not 
comply with the provisions of the 
code was not a sufficient basis on 
which to predicate error in issuing 
the commissions without a proper or- 
der of the court, or consent to the 
interrogations attached thereto); 
Sheldon v. Wood, 15 N. Y. Super. 267. 

N. C.—Smiith v. McGregor, 96 N. C. 
LOT SHV 695: 

Or.—Ellis v. Abbott, 69 Or. 234, 138 
P 488 (holding that an objection to 
depositions as incompetent, irrele- 
vant, immaterial, and improper is in- 
sufficient to preserve for review the 
question whether there was error in 
admitting them without proof of the 
inability of the witnesses to be pres- 
ent). 

S. C.—Hall v. Hall, 45 S. C. 166, 22 
SE 818. 

Tenn.—Oliver v. State Bank, 2 
Swan 59; Whitley v. Davis, 1 Swan 
333; Hodges v. Nance, 1 Swan 57; 
Hambough v. Carney, (Ch. A.) 62 SW 
503 (holding that an objection to the 
introduction of a deposition in an 
action against an estate, “in so far 
as it undertook to charge S’s estate,” 
was too general to present any ques- 
tion for ruling); Perry v. Clift, (Ch. 
A.) 54 SW 121. 

Tex.—Gulf, ete, R. Co. v. Luther, 
40 Tex. Civ. A. 517, 90 SW 44 (hold- 
ing that, where the court, on the mo- 
tion of a party, suppressed an answer 
in a deposition, an objection to the 
admissibility of the answer on the 
ground that it was hearsay raised no 
question for review, it being the duty 
of the party to object to the intro- 
duction of the answer on the ground 
that it had been suppressed). 

Wash.—Kroenert v. Falk, 32 Wash. 
180, 72 P 1010 (holding that a stipu- 
lation filed at the conclusion of evi- 
dence, that “defendant objects to the 
interrogatories propounded ... in 
said depositions,’ was too indefinite 
to obtain consideration on appeal of 
the objections urged). 

See also Depositions [13 Cyc 1020 
et seq]. 

Changing or adding grounds of ob- 
jection see also infra § 800. 


Where a witness 
testifies that he was the officer who took the deposi- 
tion of another witness, and that the latter asked 
how he should answer the interrogatories, and no 
objection is made to such testimony, it cannot be 


APPEAL AND ERROR 


A judg- | [§ 744] 


[§ 745] 


on appeal.?° 


[a] Stringent construction.—A | 
general motion to suppress a deposi- 
tion which does not specify any par- 
ticular grounds of objection, if it can 
be considered at all in the appellate 
court, will receive the strongest con- 
struction that it reasonably admits 
of against the objecting party. Wal- 
ker v. Smith, 28 Ala. 569. 

[b] Part of deposition in evidence. 
—A. motion below to suppress parts 
of certain depositions will not be con- 
sidered on appeal, where the record 
shows that only a part of the deposi- 
tions objected to were read in evi- 
derice, and fails to designate what 
portions were so read and what were 
not. Scott v. Indianapolis Wagon 
Works, 48 Ind. 75. 

[c] Objection sufficiently specific. 
—Plaintiff having objected to a ques- 
tion asked a witness testifying by 
deposition, and to his answer as to 
defendant’s general reputation, be- 
cause of no attack thereon, and hav- 
ing objected to his testimony on 
plaintiff's general reputation, because 
not in issue, and having asked that 
those parts should be stricken out, 
which “objection” was overruled, the 
objections were held sufficiently spe- 
cific. Hatch v. Bayless, 164 Mo. A. 
216, 146 SW 839. 

[d] Objections to exhibits should 
be made, before trial by motion, to 
suppress such part of the deposition 
as relates to the exhibits; it is too 
late to object after trial. Delta Bag 
Co. v. Leyland, 173 Ill. A. 38 

25. Gardner v. Meeker, 169 Ill. 40, 
48 NE 307 [aff 69 Ill. A. 422]. 

26. Matter of Fulton, 75 App. Div. 
623 mem, 78 NYS 116. 

27. Shannon vy. Marchbanks, 35 
Tex. Civ. A. 615, 80 SW 860. 

28. Mighell v. Stone, 74 Ill. A. 129 
[aff 175 Ill: 261, 51 NE 906]. 

29. U. S.—Mercantile Trust Co. v. 
Hensey, 205 U. S. 298, 27 SCt 535, 52 
Li. ed. 811 [aff 27 App. (D. GC.) 2101; 
Wheeler v. Sedgwick, 94 U. S. 1, 24 
is eds 31 Garrard. ww: Reynolds, 4 
How. 123, all iby Gil, 903; Pennsylvania 
Casualty Co. v. Whiteway, 210 Fed. 
782, 127 CCA 332; Vrooman v. Pen- 
hollow, 179 Fed. 296, 102 CCA 484 
[reh den 186 Fed. 495, 108 CCA 502]; 
Keeley v. Ophir Hill Cons. Min. Co., 
169 Fed. 598, 95 CCA 96; Kansas City 
So. R. Co. v. Billingslea, 116 Fed. 335, 


54 CCA 109; Consolidated Coal Co. v. 


Polar Wave Ice Co., 106 Fed. 798, 45 
CCA 638; Guarantee Co. of North 
America v. Mechanics’ Sav. Bank, 
ete, (Cor SOmmMed.) i665 P26 OCA NIAC: 
Chisholm vy. Radford Brick Co., 65 
Fed. 1, 12 CCA 490; Pacific Mut. L. 
Ins. Co. v. Snowden, 58 Fed. 342, 7 
CCA 264; German Ins. Co. v. Fred- 
erick, 58> Hed. 144,7°7— CCA) 1122S; 
v. Pagliano, 53 Fed. 1001. 

Ala.—Gilliland v. Dunn, 136 Ala. 
327, 34 S 25; Rhodes v. Sherrod, 9 
Ala. 63; Duffee v. Buchanan, 8 Ala. 
27; McEwen vy. Varner, 4 Ala. A. 576, 
58 S 798. 
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(k) Inducing Absence of Witness. It 
has been held that the conduct of a party in induc- 
ing a witness for his adversary to depart is not 
sufficient cause for reversal, where such adversary 
fails to ask for a continuance because of the ab- 
sence of such witness.78 

(20) Weight and Sufficiency of Evidence 
—(a) In General. 
tion of a sufficiency of evidence to authorize sub- 
mission of the case or the defense to the jury, or to 
support the verdict, findings, or judgment must be 
raised by proper objection in the trial court and 
will not be considered if raised for the first time 
And in many jurisdictions, although 
not in all, it is held that the question of law whether 
there is any evidence tending to support the verdict, 
findings, or Judgment cannot be raised for the first 


The general rule is that the ques- 


Ark.—St. Louis, etc., R. Co. v. Mur- 
phys 60 Ark. 333, 30 SW 419, 46 Am 
SR 202. 

Cal.—Worth vy. Worth, 155 Cal. 599, 
102 P 663; Pennie ’v. Roach, 94 Cal. 
yeas Pe 2) 956, 30 P-106; Pasadena v. 
Stimson, 91 Cal. 238, 27 P 604; Peo. 
Ve Doniellivesa}) Cals 1-205, ee Poo 
Mamlock v. White, 20 Cal. 598; Good- 
ale v. West, 5 Cal. 339; Yuba Cons. 
Goldfields v. Hilton, 16 Cal. A. 228, 
talaee (iste fans, 

Colo.—Wolfer v. Redding, 48 Colo. 
58, 108 P 980; Newton yv. Cardwell 
Blue Print, etc., Co., 41 Colo. 492, 92 
P 914; Gumaer vy. Jackson, 37 Colo. 
39, 86 P 885; Norris v. Colorado Tur- 
key Honestone Co., 22 Colo. 162, 43 P 
1024; Farncomb v. Stern, 18 Colo. 
279, 32 P 612; Allen v. King, 4 Colo. 
I New ea ley sy 12) isha ks 

Conn.—Easton vy. Connecticut Co.,. 
91 A 644; Notkins v. Pashalinski, 83 
Conn. 458, 76 A 1104; Conklin v. Da- 
vis, 63 Conn. 377, 28 A 537. 
pees C.—Crandall v. Lynch, 20 App. 

Fla.—Sullivan vy. Richardson, 33 
Fla. 1, 14 S 692; Logan v. Slade, 28 
Fla. 699, 10 S 25; Sanderson vy. San- 
derson, 17 Fla. 820. 

Ga.—Denny v. Broadway Nat. Bank, 
118 Ga. 221, 44 SE 982; Burr v. At-~ 
ree Paper Co., 2 Ga. Ay 52, 58 SH 


Ill. Reavely v. Harris, 239 Ill. 526, 
88 NE 238; Gunning v. Sorg, 214 Ill. 
616, 73 NE 870; Morgan v. McCaslin, 
213 Ill. 358, 72 NE 1066 [aff 114 Ill. 
A. 427]; Gage v. Consumers’ Electrice 
Light (Co;, W194. 30,7 645eNE [6533 
Sugar Creek Min. Co. v. Peterson, 177 
Ill. 324, 52 NH 475; Smith v. Billings, 
169 Ill. 294, 48 NE 683 (sufficiency of 
evidence to establish defense); West 
Chicago St. R. Co. v. Feldstein, 169 
Ill. 139, 48 NE 193 [aff 69 Ill. A. 36]; 
Illinois Cent. R. Co. v. Reardon, 157 
Ill. 372, 41 NE 871; Ohio, ete., R. Co. 
v. Wangelin, 152 Ill. 138, 38 NE 760; 
Cochran v. Park Ridge, 138 Ill. 295, 
27 NE 939; Welfley v. Babb, 181 Ill. 
A. 54; Emerson v. Wabash R. Co 
152 Ill. A. 135; Parmelee v. Ennis, 54 
Til. A. 376. 

Ind.—Prilliman v. Mendenhall, 120: 
Ind. 279, 22 NE 247; Dunning v. Rog- 
ers, 69 Ind. 272; Vandever v. Hardy, 
51 Ind. 499; Sims v. Givan, 2 Blackf. 
461; Leinss v. Weiss, 33 Ind. A. 344, 
71 NE 254; Levi v. Hare, 8 Ind. A. 
571, 36 NE 369; Warren County v. 
Osburn, 4 Ind. A. 590, 31 NE 541. 

Ind. T.—Swofford Bros. Dry-Goods 
Co. v. Smith-McCord Dry-Goods Co., 
1 Ind. T. 314, 37 SW 103. 

Iowa.—Knight v. Hawkeye Loan, 
ete., Co., 121° Iowa 74, 95 NW 273; 
Sisson vy. Kaper, 105 Iowa 599, 75 NW 
490; Gallagher v. Bell, 82 Iowa 722, 
47 NW 897. . 

Kan.—Walker v. Gillett, 59 Kan. 
214, 52 P 442; White v. Bird, 45 Kan. 
759, 26 P 463; Denton v. Groves, 10 
Kan. A. 27, 61 P 815. See Kevs v. 
Keys, 83 Kan. 92, 109 P 985. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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time on appeal.*° 


The general rule has been ap- 


APPEAL AND ERROR 


plied to the objection that the evidence offered to 


Ky.—Morris v. Pullen, 62 SW 492, 
23 KyL 45; Stansifer v. Moser, 42 
SW 8438, 19 KyL 1022; Hardwick v. 
Kean, 95 Ky. 568, 26 SW 589, 16 KyL 
110; Bourne v. Bourne, 92 Ky. 211, 


17 SW 443, 13 Kyl 545; Strode v. 
Ross, 3 A. K. Marsn. 358. 
Md.—Fowler v. State, 99 Md. 594, 


58 A 444; Thorne v. Fox, 67 Md. 67, 
8 A 667; Straus v. Young, 36 Md. 246; 
Union Bank vy. Cochran, 7 Gill & J. 


1133. 
Mass.—Field v. Gowdy, 199 Mass. 
’ 568, 85 NE 884, 19 LRANS 236; Nick- 


erson v. Massachusetts Title Ins. Co., 
178 Mass. 308, 59 NE 814; Winship 
v. New York, ete, R., 170 Mass. 464, 
49 NE 647; Damon v. Carrol, 163 
Mass. 404, 40 NE 185; Old Colony R. 
Cor ve, Rockland), "ete n_ St... Coy 16k 
Mass. 416, 37 NE 370; Dolan vy. Alley, 
153 Mass. 380, 26 NE 989; Com. v. 
Lafayette, 148 Mass. 130, 19 NE 26; 
Clapp v. Massachusetts Ben. Assoc., 
146 Mass. 519, 16 NH 433. 
Mich.—Barker v. Citizens’ Mut. F. 
Ins. Co., 136 Mich. 626, 99 NW 866; 


Pere Marquette R. Co. v. Graham, 


1386 Mich. 444, 99 NW 408; Wineman 
v. Fisher, 135 Mich. 604, 98 NW 404; 
Burton v. Variety Iron Works, 126 
Mich. 140, 85 NW 472; Wakely v. 
Johnson, 115 Mich. 285, 73 NW 238; 
Johnson v. London Guarantee, etc., 
Comers “Mich V86l 72 SN We SLs; 69 
AmSR 549, 40 LRA 440; Guerold v. 
Holtz; 103 Mich? “118>> 61 “NW <°278; 
Little v. Mills, 98 Mich. 423, 57 NW 
266; Wardle v. Cummings, 86 Mich. 
395, 49 (NW 212, 538%) Mueller ov. 
Provo, 80 Mich. 475, 45 NW 498, 20 
AmSR 525; Doran v. Butler, 74 Mich. 
643, 42 NW 2738; Macomb v. Prentis, 
57 Mich. 225, 283 NW 788; Niagara F. 
Ins. Co. v. De Graff, 12 Mich. 124. 

Minn.—Lund v. Anderson, 42 Minn. 
201, 44: NW 6; Barker v. Todd, 37 
Minn. 370, 34 NW 895. 

Miss.—Marx v. Logue, 71 Miss. 905, 
are 890; Parr v. Gibbons, 27 Miss. 
{hi 

Mo.—Seckinger v. Philibert, etc., 
Mie Col, 129) Mo: "590, 31 SW: 957; 
Weese v. Brown, 102 Mo. 299, 14 SW 
945; Winters v. Kansas City Cable R. 
Co., 99 Mo. 509, 12 SW 652, 17 AmSR 
591, 6 LRA 536; Spear v. Scott, 14 
Mo. 516; Cockran v. Britton, 14 Mo. 
446; Riley v. Kansas City, 161 Mo. A. 
290, 143 SW 541; Browning v. Dorton, 
143 Mo. A. 249, 128 SW 230; Utz v. 
Orient Ins. Co., 1389 Mo. A. 552, 123 
SW 538; Clark v. Brotherhood of Lo- 
comotive Firemen, 99 Mo. A. 687, 74 
SW 412; Small v. Bartlett, 96 Mo. A. 
550, 70 SW 393; Kinion v. Kansas 
City, ete. R. Co., 39 Mo. A. 382; Ze- 
liff v. Schuster, 31 Mo. A. 493. 

Nebr.—Home F. Ins. Co. v. Phelps, 
51 Nebr. 623, 71 NW 303. Compare 
Esterly Harvesting Mach. Co. v. 
Berg, 52 Nebr. 147, 71 NW 952. 

Nev.—Robinson v. Imperial Silver 
Min. Co., 5 Nev. 44; Carpenter v. 
Johnson, “4 Nev. 331. 

N. H-—Tilton v. Tilton, 74 N. H. 
602, 68 A 867; Coles v. Boston, ete., 
R. Co., 74 N. H. 425, 68 A 868; Hay- 
dock v. Salvage, 67 N. H. 598, 38 A 
207; Little v. Upham, 64 N. H. 279, 
9 A 220. 

N. J.—Champlin v. Barthold, 82 N. 
J. L. 18, 81 A 490; West Shore R. Co. 
v. Wenner, 71 N. J. L. 682, 60 A 1134 
[atte ZOINS J. lus 238, 577 At'408 > 103 
AmSR 801, 1 AnnCas 790]; Cole v. 
ee 44.N. J. L. 212. 

. M.—Crabtree v. Segrist, 3 N. M. 
O78, “6 P 202. 

N. Y.—Fisher v. Wakefield Park 
Realty Co., 203 N. Y. 539, 96 NH 120 
[mod 135 App. Div. 808, 120 NYS 
129]; Knell v. Stephan, 144 N. Y. 
657, 39 NE 857 [aff 20 NYS. 393]; 
Mumby v. Jackson, 71 N. Y. 599; 
Viele v. Mack Pav., ete., Co., 150 App. 
Div. 839, 135 NYS 147; Wm. Messer 
Co. v. Rothstein, 129 App. Div. 215, 
113 NYS 772 [aff 198 N. Y. 532 mem, 
92 NE 1107 mem]; Sullivan v. Metro- 
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politan St. R. Co., 53 App. Div. 89, 65 
NYS 842 [aff 170 N. Y. 570 mem, 62 
NE 1100 mem]; Carroll v. Home Ins. 
Co., 51 App. Div. 149, 64 NYS 522; 
Clarke v. Westcott, 2 App. Div. 503, 
ot NYSI1I1E Path L538aN. FY. 736) mem; 
53 NE 1124 mem]; Newell v. Wool- 
folk, 91 Hun 211, 36 NYS 327; Crouck 
v. Moll, 8 Silv. Sup. 601, 8 NYS 183; 
Pollock v. Brennan, 39 N. Y. Super. 
477; Locomobile Co. of America y. De 
Witt; 59 Mises 2220 110" NYS (413); 
Zeisloft v. George V. Blackburne Co., 
45 Misc. 595, 91 NYS 8, 15 NYAnnCas 
380; New York v. Union R. Co., 31 
Misc. 451, 64 NYS 483; Kafka v. Lev- 
ensohn, 18 Mise. 202, 41 NYS 368; 
Dearing v. Pearson, 8 Misc. 269, 28 
INGYES) Sais iat 66 Misc. 616 mem, 26 
NYS 74]; Jonsdén v. Buellesbach, 119 
NYS 839; Kenneally v. New York 
City. Rei Com eod NYS Oe Korshig ve 
Howes, 85 NYS 1124; Freedman v. 
Dickinson, 85 NYS 333; Bennett v. 
Levi, 19 NYS 226. 

N. C.—Jones v. High Point, 153 N 
C. 371, 69 SE 253; Babcock Printing 
Press "Mtg. Coe We "Herbert, 137 IN. C! 
317, 49 SE 349; Barber v. Buffaloe, 
122 N. €. 128, 29 SE 336; Hawkins v. 
Richmond Cedar’ Works, 122 N. C. 87, 
30 SE 13; Fagg v. Southern Bldg. 
etc., Assoc., 113 N. C. 364, 18 SE 655; 
Basnight v. Smith, 112 N:; C. 229, 16 
SE 902; Euliss v. McAdams, 108 N. C. 
507, 13 SE 162; Joyner vy. Stancill, 
108 N. C. 153, 12 SE 912; McKinnon 
v. Morrison, 104 N. C. 354, 10 SE 513; 
State v. Glisson, 93 N. C. 506; Whis- 
senhunt v. Jones, 80 N. C. 348. 

N. D.—Schmidt vy. Beiseker, 19 N. 
D. 35, 120 NW 1096; Mclain v. Nurn- 
Nee): 144, 112 NW 243; 
ke v. Maher, 6 N. D. 413, 71 NW 

Oh. 
OheCir: SCte25 25 

Or.—Fassett v. Boswell, 59 Or. 288, 
117 P 302; Ferrari v. Beaver Hill 
Coal‘Co., 54 Or. 210, 216, 102 P 1016; 
Ruckman v. Ormond, 42 Or. 209, 70 
P0te Nunn fy. Birds 36, (Or. wo lds: D9) 
P 808; Davis v. Emmons, 32 Or. 389, 
51 P 652 

Pa.—Groves v. McNeil, 226 Pa. 345, 
75 A 600; Haley v. American Agricul- 
ture Chemical Co., 224 Pa. 316, 73 A 
557; Messmore v. Morrison, 172 Pa. 
300, 84 A 45; Turner vy. Whitaker, 9 
Pa. Super. 83, 43 WklyNC 375. 

R. I.—Oldham vy. Oldham, 83 A 265. 

S. C—HEvans v. Blue Ridge R. Co., 
92 S. C. 77, 75 SE 275: Wilkes v. Ar- 
thur, 91 S; C. 163, 74 SH 361; Ohio 
Pottery, ete., Co. v. Tolbert, 90 S. ©. 
564, 73 SE 1037; Brock v. Haley, 88 
suic! 373, 70 SH 1011; Gue v. Wilson, 
STIS LC, 144, 69 SE 99’: Wyatt v. Cely, 
ie Shu KOR 539, 68 SH 657; Baker v. 
Western Union Tel. Co., 84 S. C. 477, 
66 SE 182; Sawyer v. Marion County 
Lumber Co., 83 S. C. 271, 65 SE 225; 
Entzminger vy. Seaboard ‘Air Line 18s, 
Con igs. tol, 60 SE 4400 

s. D.—Barcus v. Prokopy a9) Ss. WD; 
39, 185 NW 756; Nichols, ete., Co. v. 
Marshall, 28 S. D. 182, 132 NW Hele 
Cole v. Schreier, 28S. D. 30, 132 NW 
253; Grant v. Powers Dry Goods Co 
23 8. D. 195, 121 NW 95; Lamb Lum- 
ber Co. v. Roberts, 23 8. Lp Ei a Le 1b 
NW 93; Parrish v. Mahony, 12 Sp! 
278, 81 NW 295, 76 AmSR 604; Mc- 
Laughlin v. Wheeler, Soe): 497, 47 
NW 816. 

Tenn.—Jacks v. Williams-Robinson 
Lumber Co., 125 Tenn. 123, 140 SW 
1066; Bell v. Whitehead, (Ch. A.) 62 
SW 213; Castleman y. Phillipsburg 

Land Co., 1 Tenn. Ch. A. 9 (holding 
that an assignment of error will be 
sustained which attacks for suffi- 
ciency to establish title a tax deed 
standing alone, although no objection 
was made below as to its competency 
or admissibility, that being ad- 
mitted). And see Ward vy. Tennessee 
Coals ete, Cow (Ch! AY) 57> SW 198t 

Tex.—International, etc., R. Co. v. 
Ryan, 82 Tex. 565, 18 SW 219; Clark 


v. Roettinger, 31 
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v. Pearce, 80 Tex. 146, 15 SW 787; 
Shornick v. Bennett, 77 Tex. 244, 13 
SW 982; Tolbert v. McBride, 75 Tex. 
95, 12 SW 752; Lufkin v. Galveston, 
73 Tex. 340, 11 SW 340; Holstein v. 
Adams, 72 Tex. 485, 10 SW 560; Burn- 
ley v. Rice, 18 Tex. 481; Pierson v. 
Tom, 10 Tex. 145; Waller v. Gorman 
Mercantile Car (Civ. A.) 141 SW 833; 
Missouri, etc. R. Co. v. House, 51 
Tex. Civ. A. 603, 113 Sw 154; Bank- 
ers’ Union of World v. Nabors, 36 
Tex. Civ. A. 38, 81 SW 91; Armstrong 
v. Elliott, 20 Tex. Civ. A. 41, 48 SW 
605, 49 SW 6385; Peoples Bldg. Loan, 
ete., Assoc. v. Dailey, 17 Tex)Ciys AG 
38, 42 SW 264; St. Louis, ete, R. Co, 
v. Bland, (Civ. A.) 34 SW 768; Texas, 
CS WORL eee Co. v. Wood, (Civ. A.) 24 Sw 
569. 

Utah.—Boyle v. Union Pac. R. Co., 
25 Utah 420, 71 P 988; Wasatch Irr. 
Co. v. Fulton, 23 Utah 466, 65 P 205; 
Nebeker y. Harvey, 21 Utah 363, 60 
P 1029. 

Vt.—Johnson v. Central Vermont R. 
Co., 84 Vt. 486, 79 A 1095; Van Dyke 
vo Grand: Trunks shaCo:, 84 Vt. 212, 
(Se AOD Ss AnnCas1913A 640; Hayes 
v. Colchester Mills, CO Wat. it 387 A 
269, 60 AmSR 915 Chamberlain VS 
Whitney, GenVale 488, CH bea 7, 

aioe es Vv. Hastie, oe, Carl (7 

Va. ; 
Wash.—Driver v. Galland, 59 Wash, 
201, 109 P 593; Hartigan v. Hoffman, 
16: Wash. 34, 47 P 217; Tacoma Gro- 
cery Co. v. Barlow, 12 Wash. 21, 40 
P 380; Wheeler v. Ralph, 4 Wash. 
Given oO] L008 

WwW. Va.—Curtis v. Deepwater R. 
Co., 68 W. Va. 762, 70 SE 776; Nuzum 
v.. Herron, 52 W. Va. 499, 44 SE 257. 

Wis.—Maxon vy. Gates, 136 Wis: 
270, 116 NW 758; Molle v. Kewaskum 
Mut. “FR. Ins: 'Co.,. 134 Wis. 404) Ale 
NW 798; Mace v. Roberts, 97 Wis: 
199, 72 NW 866; John R. Davis Lum- 
ber Co. v. Milwaukee First Nat. Bank, 
90 Wis. 464, 68 NW 1018; Saukville 
v. Grafton, 68 Wis. 192, 31 NW 719; 
Fed, v. Fleek, 47 Wis. 443, 2 NW 

Wyo.—Sherlock v. Leighton, 9 Wyo, 
297, 3 P 580, 934. 

And see other cases in notes and 
sections following. 

{a] Indefiniteness of testimony.— 
If plaintiff desires more specific in- 
formation than is given by defend- 
ant’s witnesses, he should obtain it 
by cross- examination, and, failing to 
do so, he cannot complain on appeal 
that the evidence was_ indefinite. 
Wore v. Sherman, 155 Cal. 287, 100 P 

30. U. S.—Keeley v. Ophir Hill 
gene Min. Co., 169 Fed. 598, 95 CCA 

Ill.—Reavely v. Harris, 239 Ill. 526, 
88 NH 228; Earp v. Lilly, 217 Ill. 582, 
75 NE 552 [aff 120 Ill. A. 123]; Malott 
v. Hood, 201 Ill. 202, 66 NE 247 [aff 
99 Ill. A. 360]; McLean County Coal 
Co. v. Simpson, 196 Ill. 258, 68 NB 
626 .[aff 97 Ill. A...21]; Ohio, ete., R. 
a v. Wangelin, 152 i. 138, 38 NB 

N. H.—Tilton v. Tilton, 74 N. H. 
602, 68 A 867; Coles v. Boston, otc 
Jats Co., 74.N. H. 425, 68 A 868. 

Ss. C—Breck v. Haley, 88 (Si C3 373, 
70 SH 1011; Wyatt v. Cely, 86 S.:C. 
539, 68 SH 657; Jennings v. Edgefield 
Mfg. Cos, li2aSe C.y4lds be) Se) leis? 

Tenn.—Jacks y. Williams-Robinson 


Tash Co., 125 Tenn. 123, 140 SW 
[a] Contra where the objection is 


that the evidence was insufficient in 
law. Shotwell v. Dixon, 163 N. Y.; 
43, 57 NE 178 [aff 22 App. Div. 258, 
48 NYS 984]. And see Dickinson v. 
Oliver, 96 App. Div. 65, 89 NYS 52 
[aff 195 N. Y. 238, 88 NE 44]; Mc- 
Grath v. Home Ins. Co., 88 App. Div. 
153, 84 NYS 374, 13 NYAnnCas 469: 
See also infra §§ 765, 766. 

S.—Riverside County v. 


Thompson, 122 Fed. 860, 59 CCA 70 
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or insufficient ;32 that an instrument involved in the 
suit was not produced;** or that facts were proved 
by a less number of witnesses than is required by 


[app dism 196 U. S. 637, 25 SCt 795, 
49 L. ed. 630]. 

Cal.— Williams v. Hawley, 144 Cal. 
MD re OM ea i 

Tl. —Dorion v. Jacobson, 113 Ill. A. 
563. 

Tlowa.—Knight v. Hawkeye Loan, 
etce., Co., 121 Iowa 74, 95 NW 273 

Mich.—Burton _ v. Variety 
Works, 126 Mich. 140, 85 NW .472. 

Tex. -_Boyce WA Bickford, (Civ. JAS): 
145 SW 1082. 

W. Va.—cCurtis v. Deepwater R. 
Co., 68 W. Va. 762, 70 SE 776 (proof 
of pedigree by recitals in deed less 
than twenty years old); Nuzum v. 
Herron, 52 W. Va. 499, 44 SH 257 
(proof of judgment by oral testimony 
instead of the record). 

Wis.—Mace v. Roberts, 97 Wis. 199, 
72 NW 866 (failure to introduce rec- 
ord to prove judgment). 

32. U. S.—Connell Bros. Co. v. 
Diederichsen, 213 Fed. 737, 130 CCA 
251; Vrooman v. Penhollow, 179 Fed. 
296, 102 CCA 484 [reh den 186 Fed. 
495, 108 CCA 502]; North Jersey St. 
R, Co. v. Purdy, 142 Fed. 955, 74 CCA 
12 

Ala.—Barnett v. Riser, 63 Ala. 347; 
ae) v. Hodges, 4 Ala. A. 421, 58 S 

Cal.—Mamlock v. White, 20 Cal. 
598; Petersen v. Taylor, 4 Cal. Unrep. 
Cas. 335, 34 P 724. 

Colo.—Newton v. Cardwell Blue 
Print, ,etc.,, Co., 41° Colo: 1492, 092" 2 
914; Relender v. Riggs, 20 Colo. A. 
423, TP 328. 

D. C.—Crandall v. Lynch, 20 App. 


3. 

Til—Gage v. Consumers’ Electric 
Light Co., 194 Ill. 30, 64 NE 653; 
Dorn v. Ross, alérg ints 225, 52 NH 321 
Pater TI FAS 223) ord wv.) Wichita, 
163 Ill. 45, 45 NE 205; Jones v. Mc- 
Guirk, 51 ill. 382, 99 AmD 556; Spen- 
ler v. Turley, 158 Ill. A. 146; Hmer- 
son v. Wabash R. Co., 152 Ill. A. 135; 
Dorion v.' Jacobson, 13) Tle Aw 563; 
Baltimore, etc., R. Co. v. Higgins, 69 
Tll A. 412. 


Iron 


Ind.—Morris v. Reyman, (A.) 103 
NE 423; Warren County v. Osborn, 
4 Ind. A. 590, 31 NE 541. 

Ind. T.—Swofford Bros. Dry-Goods 
Co. v. Smith-McCord Dry-Goods Co., 
# Ind. 'T. 314, 37 SW 103. 

Towa.—Knight v. Hawkeye Loan, 
etc., Co. 121 Iowa 74, 95 NW 273; 
Smith v. McQuiston, 108 Iowa _ 363, 
79 NW 130; Gallagher v. Bell, 82 
Iowa 722, 47 NW 897. 

Kan.—Walker v. Gillett, 59 Kan. 
214, 52 P 442; Missouri Pac. R. Co. v. 
Cooper, 57 Kan. 185, 45 P 587. 
eo v. Sherburne, 21 Me. 

8. 

Md.—Fowler v. State, 99 Md. 594, 
58 A 444. 

Mass.—Wentworth vy. Leonard, 4 
Cush. 414. 

Mich.—Crane y. Waldron, 133 Mich. 
73, 94 NW 593. 

Mo.—Ringo v. St. Louis, etc.; R. 
Ca., 91 Mo. 667, 4 SW 396. 

AEA reread v. Johnson, 1 Nev. 

N. H.—Tilton v. Tilton, 74 N. H. 
602, 68 A 867; Coles v. Boston, etc., 
R. Co., 74. N. H. 425, 68 A 868. 

N. J.—Soulier v. Daab, 85 NE nde Le 
681, 90 A 266; West Shore R. Co. v. 
Wenner, 71 N. J. L. 682, 60 A 1134 
fail VOINe Ld ae 23320 or Al408;, 103 
AmSR 801, 1 AnnCas Bon McDonald 
v. Hutton, 8 N. J. Eq. 473 

N. Y.—Flandrow v. Hammond, 148 
N. Y. 129, 42 NE 511; Bliss v. Sickles, 
142 N. Y. 647, 36 NE 1064; Hynes v. 
McDermott, 82 N. Y. 41, 37 AmR 538; 
Brown v. Cayuga, etc., Co:, 12 N. Y. 
486; Macdonald v. Macdonald, 112 
App. Div. 330, 98 NYS 581; Peo. v. 


Folks, 89 App. Div. 171, 85 NYS 1100; 
Sullivan vy. Metropolitan St. R. Co., 53 
App. Div. 89, 65 NYS 842; Daley v. 
Brown, 45 App. Div. 428, 60 NYS 840; 
Sanders vy. Riedinger, 30 App. Div. 


APPEAL AND ERROR 


law.°4 


277, 51 NYS 937 [aff 164 N. Y. 564 
mem, 58 NE 1092 mem]; Clarke _v. 
Westcott, 2 App. Div. 503, 37 NYS 
tg bela [afe 158 N. Y. 736 mem, 53 NE 
1124 mem]; Cooper v. Bean, 5 Lans. 
318: Cheney v. Beals, 47 Barb. 523; 
Raphael Vv. Margolies, 42 Misc. 204, 
85 NYS 392; Strauss v. Welsbach Gas 
Lamp Co., 42 Misc. 184, 85 NYS 367; 
Kafka v. ‘Levensohn, 18 Misc. 202; 41 
NYS 368. 

N. C.—Barber v. Buffaloe, 122 N. C. 
128, 29 SE 336. 

Oh. —White v. Richmond, 16 Oh. és 

C.—Hicks v. Southern R. Co., 

Ss. wel 559, 41 SE 753 [aff reh 38 S13 
725]. 

Ss. D.—Grant v. Powers Dry Goods 
C0.,°23)_ S20); 195, L220. NIWe Sie 

Tex.—Lufkin v. Galveston, 73 Tex. 
340, 11 SW 340; Waller v. Gorman 
Mercantile Co., (Civ. A.) 141 SW 833; 


Iastham v. Sims, 11 Tex. Civ. A. 133, 
32 SW 359. 
Va.—Brewer v. Hastie, 3 Call (7 


Va.) 22. 

W. Va.—Curtis v. Deepwater R. Co., 
68 W. Va. 762, 70 SE 776. 

Wis.—Mace v. Roberts, 97 Wis. 199, 
72 NW 866; Sanger v. Guenther, 73 
Wis. 354, 41 NW 436. 

Wyo.—Dean v. Omaha-Wyoming 
Oil <Co., 21 Wyo: 133, 128 P ssi, 129 
P 1023: 

[a] Application of rule to insuffi- 
ciency of proof of particular facts. 
—(1) Execution or delivery of in- 
struments. Dolan v. Alley, 153 
Mass. 380, 26 NE 989; Ready v. 
Kearsley, 14 Mich. 215; Farmers’ L. 
& T. 


Co. v. Curtis, 7 N. Y. 466; Zink: 


v. Bohn, 3 NYS 4 [app dism 117 
N. Y. 632 mem, 22 NE 1129 mem]; 
Messmore v. Morrison, 172 Pa. 300, 
34 A 45; McFalls v. Essex County, 
79 Va. 187; Anderson v. De Soer, 
6 Gratt. (47 Va.) 363; Hartigan v. 
Hoffman, 16 Wash. 34, 47 P 217 (hold- 
ing that, where a deed -executed by 
an attorney in fact has been intro- 
duced in evidence without any objec- 
tion that no proof of the authority 
under which it was executed has been 
given, such objection cannot be raised 
for the first time on appeal). (2) 
Transfer or assignment to plaintiff 
of instrument, contract, or judgment 


in suit. Smith v. McQuiston, 108 
Iowa 363, 79 NW 130; Guerold v. 
Holtz, 103) Michs: 1135: 61, NW «278; 


Marx v. Logue, 71 Miss. 905, 15 S 
890; Conroy v. Boeck, 45 Misc. 625, 91 
NYS 80; Kafka v. Levensohn, 18 Misc. 
202, 41 NYS 368. (3) Title: South Park 
Comrs. v. Todd, 112 Ill. 379; Davis v. 
Nolan, 49 Iowa 683; Haydock v. Sal- 
vage, 67. N. H. 598, 38 A 207; New 
York Cent., etc., R. Co. v. Rochester, 
127 N. Y. 591, 28 NE 416; Sanders v. 
Riedinger, 30 App. Div. 277, 51 NYS 
927; Holstein v. Adams, 72 Tex. 485, 
10 SW. 5605 Wynn jv." Harman, /5 
Gratt. (46 Va.) 157. (4) Conveyance 
in fee. Sanders vy. Riedinger, 30 App. 
Dive, 2707,) OL eNIS Oe atte 64) ING ye 
564 mem, 58 NE 1092 mem] (holding 
that where, in an action involving 
the title to real property, a witness 
testified to the execution and deliv- 
ery of a ‘“‘deed” thereof, and no at- 
tempt was made on cross-examina- 
tion to learn its nature or terms, it 
was too late on appeal to criticize the 
testimony as failing to show a con- 
veyance in fee, that being the ordi- 
nary sense in which the word ‘deed’ 
is popularly employed). (5) Joint 
ownership. Bain v. Hodges, 4 Ala. 
Ay 420" 5S Sm obs (6) Demand. 
Weese v. Brown, 102 Mo. 299, 14 SW 
945; Northup v. Cheney, 27 App. Div. 
418, 50 NYS 389; Cheney v. Beals, 47 
Barb. GN. BY) 523. (7) Notice of pro- 
test. Raphael v. Margolies, 42 Misc. 
204, 85 NYS 392. (8) Damages. Mer- 
cantile Trust Co. v. Hensey, 205 U. S. 
298, 27 SCt 535, 51 L. ed. 811 [aff 27 
App. (Da Cas 210] (objection that 
there was no evidence of the particu- 


er 
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It is also held in most jurisdictions that it 
cannot be objected for the first time on appeal that 
there was no evidence of a material fact;*° but on 


lar damage for which alone a recov- 
ery was permitted, but only evidence 
as to the total damage); Levy, ray 
Motor Co. v. City Motor Cab Gé., 
Ill. A. 20; Blauner v. Williams Co., ea 
Mise. 823 mem, 69 NYS 749 [aff reh 
386 Misc. 173, 73 NYS 165] (proof of 
damage in support of Cou Sree 
(9) Value. New Haven, ete., Co. 

Campbell, 128 Mass. 104, 35 AmR 360; 
Hand y. National Live-stock Ins. Co., 


57 Minn. 519, 59 NW 5388 (value of - 
property insured in action on policy); 


Macdonald v. Macdonald, 112 App. 
Div. 330, 98 NYS 581 (value of chat- 
tel in replevin); Clarke v. Westcott, 
2 App. Div. 503, 37 NYS 1111 [aff 158 
N. Y. 736 mem, 53 NE 1124 mem] 
(value of ‘services of physician); 
Stoothoff v. Long Island R. Co., 

Hun (N. Y.) 437; Phillips v. Citizens’ 
Gaslight Co., 21 NYS 1109; Willard 
Vv. Monarch: Ble Cos wL0UNaD ee 200;es« 
NW 996 (value in action for conver- 
sion); Waller v. Gorman Mercantile 
Co., (Tex. Civ; Ad) 214 eSIWi 8338 
Wheeler v. Ralph, 4 Wash. 617, 30 P 
709 (value of materials in a haa 
Vine- 


foreclose a materialman’s lien). 
Plaintiff’s incorporation. U. S. 
gar Co. v. Foehrenbach, 148 N. Y. 58, 
42 NE 403. (11) Certificate of for- 
eign corporation to do business.. Lo- 
comobile Co. of America v. De Witt, 
59 Mise. 221, 110 NYS 413. (12) Op- 
eration by defendant of railroad upon 
which plaintiff was injured. Winters 
v. Kansas City Cable R. Co., 99 Mo. 
509, 12 SW 652, 17 AmSR 591, 6 LRA 
536. (13) Correctness of book of ac- 
counts or time of making entries 
therein. Carpenter v. Johnson, 1 Nev. 
331. (14) Service of subpcena. Ma- 
comb v. Prentis, 57 Mich. 225, 23 NW 
788. (15) Citizenship of plaintiff for 
purposes of jurisdiction. North Jer- 
sey St. R.-Co...v. Purdy, 142 Fed. 955, 
74 CCA 125. (16) Insufficiency of 
proof of a plea of privilege. Cole v. 
Cliver, 44 N. J. L. 212. (17) Insuffi- 
ciency of proof on which a chattel 
mortgage has been recorded. Logan 
v. Slade, 28 Fla. 699, 10 S 25. (18) 
Cause for removal on a petition for 
removal of an action to the federal 
court. Hardwick v. Kean, 95 Ky. 563, 
26 SW 589, 16 KyL 110. 

[b] Where some count of the dec- 
laration is sustained by the evidence, 
defendant cannot for the first time 
on appeal complain of the lack of 
evidence to support some particular 
count. Boyd v. Carterville Coal Co., 
158 Ill. A. 490. 

33. Delany v. Reade, 4 Iowa 292 
(holding that the objection that a 
judgment was rendered on a verbal 
contract which related to a promis- 
sory note which was not produced 
could not be raised for the first time 
on appeal); Stokes v. Mackay, 147 N. 
Y. 223, 41 NE 496 [aff 82 Hun 449, 31 
NYS 706]. 

[a] In an action for the price of 
bonds, an objection that the bonds 
were not produced on the trial can- 
not be first raised on appeal. Stokes 
v. Mackay, 147 N. Y. 223, 41 NE 496 
[aff 82 Hun 449, 31 NYS 706]. 

34. Cucullu v. Emmerling, 22 How. 
(U. S.) 83, 16 L. ed. 300.. 

35. U. S.—Keeley v. Ophir Hill 
Cons. Min. Co., 169 Fed. 598, 95 CCA 
96; Crockett Vv. Miller, 112 Fed. 729, 
50 CCA 447; Catlin v. opine E. 
yew Co:, 5 F. Cas. No. 2,522, 1 Sumn. 

Ala.—Polytinsky -v. Patterson, 3 
Ala. A. 302, 57 S 130 (indorsement of 
mortgage not offered in evidence). 


Cal.—Petersen v. Taylor, 4 Cal. 
Unrep. Cas. 335, 34°P 724. 
Colo.—Newton  v. Cardwell Blue 


Print,, ete.;, Co.) s41'- Colo; 4492). 921 e 
914 (lack of proof of ownership or 
possession of plaintiff in replevin); 
Relender v. Rigs, 20 Colo. A. 423, 79 
P 328 (possession of plaintiff in ac- 
tio~ to quiet title). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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this point there are a number of decisions to the 
And, a fortiori, it cannot be objected 
on appeal that there was no evidence of a particu- 
lar fact, or that the evidence offered to prove the 
same was incompetent or insufficient, where the par- 


contrary.*® 


ties assumed on tle trial that 
proved.*? 


Failure to object to introduction of evidence. But 
the failure of a party to object to the introduction 
of evidence does not preclude him from question- 
ing its weight or sufficiency when admitted to estab- 


lish a fact in issue.®8 
In equity suit. 


Ill.— Newman v. Bennett, 23 Ill. 427 
(demand); Spenler v. Turley, 158 Ill. 
A. 146 (reasonableness of charges for 
services not established); Werner v. 
Tvans, 94 Ill. A. 328 (no proof of 
venue). 

Iowa.—Smith v. McQuiston, 108 
Iowa 3638, 79 NW 180 (no proof of as- 
signment of cause of action to plain- 
tiff). 

an.—_Walker v. Gillett, 59 Kan. 
214, 52 P 442. 

Md.—Fowler v. State, 99 Md. 594, 
58 A 444. 

Mass.—Field vy. Gowdy, 199 Mass. 
568, 85 NE 884, 19 LRANS 236; Nick- 
erson vy. Massachusetts vite Ins. Co., 
178 Mass. 308, 59 NE 81 

Mich.—Wineman _ v. Pcie 135 
Mich. 604, 98 NW 404; Stockman v. 
Michell, 109 Mich. 348, 67 NW 336. 

Mo. — Riley v. Kansas City, 161 Mo. 
A. 290, 143 SW 541; Bertrand v. St. 
Louis Transit Co., 108 Mo. A. 70, 82 
Sw 1089 (authority of officers of 
corporation to receive tender); Clark 
v. Brotherhood of Locomotive Fire- 
men, 99 Mo. A. 687, 74 SW 412. 

N. H.—Tilton v. Tilton, 74 N. H. 
602, 68 A 867; Coles v. Boston, etc., 
R. Ro 74.N. H. 425, 68 A 86 

J.—West Shore R. Co. I Wen- 
4 WAN, TT 682, 60 Ao 1184) [att 
TOONS M 233, 57 A 408, 103 AmSR 
Sol Ann Case 7 90iF 

N. Y.—Brown v. Cayuga, etc., Co., 
12 N. Y. 486; Boynton Furnace Co. v. 
Trohn, 141 ‘App. IDAs Cove On INI LAS, 
695 (failure of foreign corporation to 
prove certificate to do business); Cut- 


ting v. Burns, 57 App. Div. 185, 68 
NYS 269; Cinque v . Cassani, 43 App. 
Div. 3838, 60 NYS. 92; Salisbury v. 


Washington County, 30. App. Div. 187, 
51 NYS 1070 (failure to show that ac- 
tion was commenced within required 
time); Cooper v. Bean, 5 Lans. 318; 
Cheney v. Beals, 47 Barb. 523 (de- 
mand); Lee v. Schmidt, DV Et Doi, 
6 AbbPr 183 (holding that where de- 
fendant, in an action for conversion, 
does not object at the trial that there 
is no evidence of conversion he can- 
not raise this objection on appeal); 
Manley v. Winkler, 75 Mise. 637, 133 
NYS 972 (failure of plaintiff to prove 
his appointment as executor); Nelson 
v. Hajek, 67 Misc. 128, 121 NYS 1018; 
Zeisloft v. George V. Blackburne Co., 
45 Mise. 595, 91 NYS 8, 15 NYAnnCas 
380; Blauner v. Williams Co., 34 
Mise. 823 mem, 69 NYS 749 [aff 36 
Mise 173, 73" NYS" 165] (proof) of 
damage in support of counterclaim): 
Rusher v. Brennan, 29 Misc. 142, 60 
NYS 283. 

N. C.—Barber v. Buffaloe, 122 N. C, 
128, 29 SE 336. 

Or.—Nunn v. Bird ssGpOre bib. Soe 
808. 

Pa.—Groves v. McNeil, 226 Pa. 345, 

75 A 600 

S. C.—Aldrich v. Southern R. Co., 
95 S. C. 427, 79 SH 316. 

S. D.—Grant v. Powers Dry Goods 
COW Zo) SoD Ob aaleINVs, 95. 

Tex.—Cox v. Thompson, 87 Tex. 
Civ. A. 607, 85 SW 34. 

Vt.—Hayes y. Colchester Mills, 69 
Vt. 1, 37 A 269, 60 AmSR 915 

Wash,.—Drivér v. Galland, 59 Wash. 


But it has been held that where, 
in an equity suit tried by the court, an exception 
was reserved to the judgment and properly pre- 
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served the evidence as a whole is reviewable to de- 
termine whether it sustains the judgment, although 
no objection was interposed to its reception, and no 
motion was made for a new trial, nor any request 
for findings or a decree different from those given.*® 
(b) Mode of Raising Objection. 
proper mode of raising the objection that the evi- 
dence is insufficient to authorize a recovery or to 
sustain a defense is by demurrer to the evidence, 
by motion for a nonsuit or dismissal, or by motion 
or request for direction of a verdict in favor of 


The 


the party objecting, according to the practice in the 


201 £09 P5938: 

W. Va.—Snyder v. Philadelphia Co., 
54 W. Va. 149, 46 SH 366, 102 AmSR 
941, 68 LRA 896, 1 AnnCas 225 (fail- 
ure to prove venue). 

Wyo.—Sherlock v. 
Wyo. 297, 63 P 580, 934 

See Crandall v. Lynch, 20 App. (D. 
C.) 73 (title from common source not 
proved). 

Evidence not formally introduced 
see supra § 739. 

[a] Failure to prove conspiracy.— 
In an action against several defend- 
ants for conspiring to injure plain- 
tiffs’ business by wrongfully suing 
out attachments, defendants cannot 
on appeal take advantage of the fail- 
ure to prove any conspiracy, in the 
absence of any motion to require 
plaintiffs to elect which defendants 
they would proceed against. Sehon 
v. Whitt, 92 SW 280, 28 KyL 1222, 29 


Leighton, 9 


Kyl 691. 
36. Cal.—Monrovia First Nat. 
Bank v. Maryland Casualty Co., 162 


Cal, 6f, 121 P3241, Ann@ast913C" 107.0 
(holding that failure to object to evi- 
dence, to move for a nonsuit, or to 
request specific findings does not pre- 
clude appellant from attacking a 
finding as not sustained by the evi- 
dence). 

Iowa.—Reed v. Doty, 126 NW 151 
(holding that, where, in an action on 
a tax deed, defendant, claiming that 
the tax sale was void, failed on the 
trial to prove that he had paid the 
subsequent taxes, or that he or his 
grantor was the holder of the patent 
title at the time of the tax sale as 
required by Code § 1445, providing 
that no one may question a tax sale 
without proof of such facts, a judg- 
ment for defendant could not be sus- 
tained on appeal, although no ques- 
tion of the insufficiency of defend- 
ant’s case for failure of such proof 
was presented to the trial court). 

La.—Humphreys v. Switzer, 11 La. 
Ann. 320 (where plaintiff failed to 
offer evidence to establish a fact 
necessary to his recovery, which fact 
was not brought to the notice of the 
lower court, and the judgment for 
plaintiff was reversed at his cost 
upon objection made in the appellate 
court, and the case was remanded for 
a new trial). 

Mo.—Cushing v. Hartwig, 138 Mo. 
A. 114, 120 SW 109 (failure of plain- 
tiff, in action as assignee of tax bill 
issued in payment for street improve- 
ment, to prove assignment). 

N. Y.—Fish v. De Wolf, 17 N. Y. 
Super. 573 (holding that, where there 
was an entire absence of proof of a 
company’s incorporation, and no al- 
legation thereof in the pleadings, the 
fact that the objection was not taken 
at the trial did not preclude its being 
raised on appeal, although the action 
was tried upon the theory that the 
company was incorporated). 

Tex.—Skov v. Coffin, (Civ. A.) 137 
SW 450 (holding that, since in tres- 
pass to try title plaintiff has the bur- 
den of proving his title, he is not en- 
titled to recover on a defective title 
merely because defendant failed to 
object in the trial court to the defect 


particular jurisdiction, and, as a rule, such demurrer, 
motion, or request is necessary, in order that the 
objection may be considered on appeal,*® except, in 


in his proof of title); Parham v. 
Shockler, (Civ. A.) 73 Sw 839. 

[a] In Ontario proof may in some 
cases be supplied on appeal where no 
objection was made below. Boechk 
v. Gowganda Queen Mines, 46 Can. 
S. C. 645, 8 DomLR 782, 23 OntWR 
313 [aff 24 Ont. L. 293] (holding that, 
where, in an action on calls on shares 
of capital stock, there is no proof 
of a by-law that shares should pbe 
sold at a discount, and no objection 
was made below to such want of 
proof, the court hearing the case in 
appeal may permit proof of the by-law 
to be put in). 

387. U. S.—Louisville, ete, R. Co. 
ee Ws 173 Hed. 752, 97 CCA 

Cal.—People’s Water Co. v. Lewis, 
L9tCal ae 622, 127 P 506. 

Ind. T.—Swofford Bros. Dry-Goods 
Co. v. Smith-McCord Dry-Goods Co., 
1 Ind. T. 314, 37 SW 103. 

Kan.— Walker v. Gillett, 59 Kan. 
214, 52 P 442, 

Mo.—Woodson v. Metropolitan St. 
R. Co., 224 Mo. 685, 123 SW 820, 30 
LRANS 93020) AnnCas 1039. 

N. J.— West Shore R. Co. v. Wen- 
ner, Wi Ne Ses 6825" 60) ARES 4s faith 
70 N. J. L. 233, 57 A 408, 103 AmSR 
801, 1 AnnCas 790]. 

N. Y.—Kramer v. Brooklyn Heights 
Ra Cos 0UNe Ya 310,- Sou N bao om licen 
114 App. Div. 804, 100 NYS 27615 
Daley v. Brown, 167 N. Y. 381, 60 NE 
752 [aff. 45 App. Div. 428, 60 NYS 
840]; Cinberg vy. Interurban St. Ete 
Co., 92 NYS 1; Bull v. New Amster- 
dam Casualty Co,, 85 NYS 329. 

N. D.—Willard v. Monarch El. Co., 
10 N. D. 400, 87 NW 996.- 

Wash.—Driver v. Galland, 59 Wash. 
2017 L095 93% 

Adherence to theory pursued he- 
low as to facts assumed, admitted, or 
conceded see supra § 629. 

38. Hill v. Groesbeck, 29 Colo. 161, 
67 P 167 (holding that, where the 
right of the holder of a mutual bene- 
fit association policy to displace a 
beneficiary without his consent was 
controverted, failure to object to the 
introduction in evidence of a by-law 
authorizing substitution of beneficia- 
ries was not an admission that the 
by-law was sufficient proof of the 
right to substitute, so as to preclude 
the beneficiary from raising that 
question). 
arp ee v. Roberts, 40 Colo. 498, 


40. U. S.—Pennsylvania Casualty 
Co. v. Whiteway, 210 Fed. 782, 127 
CCA 332; Consolidated Coal Co. v. 
Polar Wave Ice Co., 106 Fed. 798, 45 
CCA 638. See also infra this section 
text and notes 46, 47. 

Ala.—Bingham y. 141 

239 Tih 


Ala. 5bd5 37S) 738s 
Ill.—Reavely v. Harris, 
526, 88 NE 238; Scheevers v. Illinois 
Cent. R. Co., 235 Ill, 227,35 NE 192% 
Variety Mfg. Co. v. Landaker, 227 
Ill. 22, 81 NE 47; Chicago City R. Co. 
Vv. Shaw, 220 Ill. 532,) 77 NE 139; 
Warth v. Loewenstein, 219 i. 229, 
76 NE 379° fiaff 121 Ill. A. 71]; Earp’ v. 
Lilly, 217 Ill. 582, 75 NE 552 [aff 120 
Ill. A. 123]; Morgan vy. McCaslin, 213 


Davidson, 
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some jurisdictions, where the objection is that there 
was no evidence sufficient to go to the jury, or as to 
the sufficiency of the evidence in law.*! 
fendant, after plaintiff has introduced his evidence, 
moves for a nonsuit, which is overruled, and he ex- 
cepts, the point is properly saved, and entitles the 
court to review the case on plaintiff’s proof.*? 
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Where de- 


In 


order to raise for review on appeal the question of 


ae 72 NE 1066 [aff 114 Tll. A. 
427]; 
524, 68 NE 378 [aff 104 Ill. A. 568]; 
Smith v. Billings, 169 Ill. 294, 48 NE 
683 (sufficiency of evidence to estab- 
lish defense); Berriman vy. Marvin, 
162 Ill. 415, 44 NE 719; Emerson v. 
Wabash R. Co., 152 Ill. A. 135; ‘North- 
western Fuel Co. v. Western Fuel Co., 
144 Ill. A. 92; Rautert v. Carlson, 
116 Ill. A. 260. Compare Roman y. 
Silbertrust, 159 Ill. A. 485 (as to 
rule in appellate court). 

Mich.—Wakely vy. Johnson, 115 
Mich. 285, 73 NW 238; Johnson Ve 
London Guarantee, ete., CO: 
Mich. 86, 72 NW 1115, 69 AmSR 549, 
40 Aerie 440. 

nn.—Finnes v. Selover, 108 Minn. 
331, “129 NW 174. 

Mo. —Riley v. Kansas City, 161 Mo. 
A. 290, 143 SW 541; De Maet v. Fi- 
delity Storage, ete., Co., 121 Mo. A, 
92, 96 SW 1045. 

Nebr.—Home F. Ins. Co. v. Phelps, 
51 Nebr. 623, 71 NW _ 303. 

N. Y¥.—Seeman v. Levine, 205 N. Y. 
514, 99 NE 158 [rev 140 App. Div. 
272, 125 NYS 184 (rev 67 Misc. 74, 
121 NYS 645), and rearg den 206 N. 
Y. 672, 99 NE 1118]; Fisher v. Wake- 
field Park Realty Co., 203 N. Y. 5389, 
96 NE 120 [mod 135 App. Div. 808, 
120 NYS 129]; Pollock v. Pennsyl- 
vania Iron Works Co., 157 N. Y. 699 
mem, 51 NE 979 mem [aff 13 Misc. 
194, 34 NYS 129]; Hecla Powder Co. 
Vo Sigua. Iron Co.,; 157 N. Y. 437, 52 
INE! 650) faff 91. Hun 429, 36 NYS 
838]; Hawver v. Bell, 141 N. Y. 140, 
36 NE 6; Mumby v. Jackson, TAIN aeys 
599; Viele v. Mack Pav., ’ete., Co; 
150 App. Div. 8389, 135 NYS’ 147; 
Perry v. Potsdam, 106 App. Div. 297, 
94 NYS 683; Raymond vy. Tallman, 
100 App. Div. 400, 91 NYS.~ 670; 
Steinau v. Scheuer, 15 App. Div. 5, 
23eNYS) Lbe2s) ‘Clement, ve Congress 
Spring Co., 91 Hun 636 mem, 35 NYS 

1004 [aff 158 N. Y. 692 mem, 53 NE 

1124 mem]; Reich v. Maryland Cas- 
ualty Co., 54 Misc. 585, 104 NYS 984; 
Minners V. Smith, 40 Misc. 648, 83 


TNE GSS > AELETES Meirisch v. Mt. Morris 
Bank, 34 Misc. 816, 68 NYS 1128; 
Adler v. Metropolitan St. R. Co., 33 


Mise. 798 mem, 68 NYS 621 [aff 34 
Misc. 831 mem, 89 NYS 1124 mem}; 
Craven v. Louisville, etc., R. Co., 33 
Mise. 789, 67 NYS 948; Trenkmann Vv. 
Sohneider, 31 Misc. 7441 mem, 64 NYS 
111 [aff 30 Misc. 810 mem, 61 NYS 
920]; Langer v. Gross, 31 Misc. 266, 
64 NYS 30 [rev 30 Misc. 839 mem, Gul 
NYS 1140]; Franken v. McAlpin, 29 
Mise. 771, 61 NYS 496; Rusher v. 
Brennan, 99 Misc. 142, 60 NYS 283; 
Riley v. Wagner, 25 Misc. 715, 55 
NYS 572; Meyer vy: Suburban Home 
Con. 25 Misc. 686, 55 NYS 566 [aff 25 
Misc. 311, 54 NYS 568]; Seiferd v. 
Mulligan, 21 Misc. 533, 47 NYS 709; 
Connell v. Stalker, 20 Misc. 423, 45 
NYS 1048 [aff reh 21 Misc. 609, 48 
NWS Sli;  Katkae v. Levensohn, 18 
Mise. 202, 41 NYS 368; Lowenthal v. 
Copland, 18 Misc. 6, 41 NYS 8 [aff 17 
Mise. 313, 40 NYS 3791; Carrere v. 
Dun, 17 Misc. 294, 40 NYS 372 [rev 
on other grounds 18 Misc. 18, 41 NYS 
341; Katz v. Wolf, «16 Mise. S25 ol 
NYS 648; Dearing v. Pearson, 8 Misc. 
269, 28 NYS 715 [aff 6 Misc. 616 mem, 
296 NYS 74]; Claflin v. New York 
Standard Watch Co., 7 Misc. 668, 28 
NYS 42; Hempstead _ v. Flagg, iY 
Mise. 544, 27 NYS 988; Curtis v. 
Saddlery Hardware Mfg. 'Co., 7 Misc. 
S165 ie INS 90; Walbridge v. Gra- 
ham, 1 Misc. 397, 20 NYS 896; Van 
Doren v. Jelliffe, 1 Misc. 354, 20 NYS 


Beardstown v. Clark, 204 I1l.| 


636 [aff 16 NYS 209]; Hyland v. An- 
derson, 15 Mise. 337,002 Ome NY Secu as 
Ward v. Jonasson, 114 NYS 57; Kel- 
ler v. Schwartz, 93 NYS 620; Freed- 
man v. Dickinson, 85 NYS 333. 

N. C.—Holder v. Giant Lumber Co., 
TCI... CA 11% 16 SH 4853 Jones ve 
High sPoint,) 253) iNisCoes (as 69ne Sika 
253; Babcock Printing Press Mfg. 
ore v. Herbert, £37 INGECS 3175-49" SE 
4 

N. D.—Landis Mach. Co. v. Ko- 
nantz Saddlery Co., 17 N. D. 310, 116 
NW 333. In order to review the suf- 
ficiency of the evidence to sustain 
the verdict, there must be either a 
request for direction of a verdict, or 
an exception to the charge, submit- 
ting questions of fact to the jury, in 
either of which cases the rulings of 
the court may be reviewed as errors 
of law, or there must be a motion for 
new trial for insufficiency of evi- 
dence. Henry v. Maher, 6 N. D. 413, 
T1 NW 127. 

Oh.—Whitaker v. Michigan Mut. L. 
Inss Conn di. Olhwist, blSaso. NES os 

Or.—Fassett v. Boswell, 59 Or. 288, 
117 P 302; Ruckman y. Ormond, 42 
Or: 20957 70 P 70f);, Nunn “v2 Bird: 336 
Or. 515, 59 P 808; Davis v. Emmons, 
32 Or, 389, pak 2 652; Montgomery v. 
Page, 29 Or. 320, 44 P 689. 

Pa.—Haley v. American Agricul- 
ture Chemical Co., 224 Pa. 316) 73-4 
557; Turner v. Whitaker, 9 Pa. Super. 
83, 43 WklyNC 375. 

R. I.—Oldham v. Oldham, 83 A 265. 

S. C.—Ernest M. Du Pre Co. v. 
Seaboard Air Line R., 96 S. C. 346, 
80 SE 710 (holding that an exception 
that the evidence was insufficient to 
support plaintiff's cause of action 
will be overruled when submitted for 
the first time on motion for new trial 
and not by motion to direct a verdict, 
as required by Circuit Court Rule No. 
77 [73 SE vii]); Evans v. Blue Ridge 
RCo. 920 Sale GOS eID ©) Lalo 
Pottery, ete., Co. v. Tolbert, 90 S. C. 
564, 73 SE 1037; Guess v. Atlantic 
Coast Line R. Co., 88 S. C. 87, 70 SE 
427; Tant v. Southern R. Co., 87 S. C. 
184, 69 SEH 158; Gue v. Wilson, 87 
S. C. 144, 69 SH 99; Wyatt v. Cely, 86 
Soe. 539, 68 SH 657; Baker y. West- 
ern Union Tel. Co., Sas G: 477, 66 
SE 182; Sawyer vy. Marion County 
Lumber (Corse wise eA iI eae paayc 
Fogle v.. Southern R.. Co:,. 83 S. GC. 
200, 65 SH 206; Entzminger v. Sea- 
board Air Line R. Co., 79 S. C. 151, 60 
SE 441; Hicks v. Southern R. Co., 63 
risa 559, 41 SE 753 [aff reh 38 SE 

Ss. D.—Barcus v. Prokop, 29 S$: D. 
39, 185 NW 756; Nichols, ete., Co. v. 
Marshall, 28 S. D. 182, 132 NW 791; 
Cole v. Schreier, 28 S. D. 30, 132 NW 
253; Grant v. Powers Dry Goods Co., 
2388. DD. 195, 121 NW) 95. 

Tex.—Cook Bros. Carriage Co. v. 
Cleburne Nat. Bank, 38 Tex. Civ. A. 
441, 85 SW 1169; People’s Bldg. Loan, 
ete., Assoc. v. Dailey, 17-Tex. Civ. 
A. 38, 42 SW 364. 

Wis.—Molle v. Kewaskum Mut. F. 
Ins. Co., 134 Wis. 404, 114 NW 798. 

See Louisville, ete., R. Co. v. Da- 
vis, 105 SW 455, 42 KyL 306. 

[a] The sufficiency of the evidence 
to sustain a plea of justification in 
quo warranto proceedings is properly 
preserved for review by a motion by 
relators at the close of the hearing 
to exclude evidence offered by de- 
fendants and to find them guilty. 
Peo. v. Karr, 244 Ill. 374, 91 NE 485. 

[b] Scope of objection.—A refusal 
to charge that on the evidence and 
pleadings plaintiff cannot recover 


‘[§ 746 


the sufficiency of the evidence to support the find- 
ings, the party aggrieved should file, in the trial 
court, his motion to set such findings aside, and ob- 
tain a ruling thereon.*? 
that a special verdict is not sustained by the evi- 
dence, the proper mode of objection is by motion 
to set it aside.*4 


And, where it is claimed 


In some jurisdictions a written 


presents for decision the question 
whether the jury was warranted in 
returning a general verdict for plain- 
tiff. Gately v. Taylor, 211 Mass. 60, 
97 NE 619, 39 LRANS 472. 

[c] Repetition of objections.— 
Questions presented by defendant’s 
demurrer to plaintiff’s evidence and 
by motion to dismiss at the conclu- 
sion of the testimony need not be 
again presented by prayers for in- 
structions. Holder v. Cannon Mfg. 
Co., 138 N. C. 308, 50 SE 681 [rev 
reh 135 N. C. 392, 47 SE 481]. 

{d] Where plaintiff at the close 
of the case moved for judgment, and 
after the verdict moved for a new 
trial, the appellate court can consider 
the weight of the evidence, and 
whether the case was tried on the 
wrong theory, even though no motion 
for a directed verdict was made. 
Vanderhoef v. Youmans, 85 Misc. 
418, 147 NYS 347. 

[e] Sufficiency to raise issue.— 
‘Where a party does not challenge 
the sufficiency of the evidence to 
raise an issue by asking a peremp- 
tory instruction, he cannot on appeal 
complain of a charge submitting the 
issue. Luckenbach y. Thomas, (Tex. 
Civ. A.) 166 SW 99. 

[f] In New York a defendant who 
makes no motion to dismiss at the 
close of the case concedes only that 
there are questions of fact to be de- 
cided, and he still has the right, es- 
pecially on appeal from the munici- 
pal court, to object that the decision 
is contrary to law or to the weight of 
ea eS Hutter v. Kuhner, 121 NYS 


41. Shotwell v. Dixon, 163 N. Y. 
43, 57 NE 178 [aff 22 App. Div. 258, 
48 NYS 984] (holding that defend- 
ants’ submission of a cause on the 
evidence, without moving for a non- 
suit, is not a concession that plain- 
tiff’s testimony is sufficient in law, 
so as to preclude an objection to its 
legal insufficiency on appeal); Ziegler 
v. Friedman, etc., Iron Works, 70 
Misc. 553, 127 NYS 457; Hennessy v. 
Anstock, 19 Pa..Super. 644; Galves- 
ton, etc., R. Co. v. Hanson, (Tex. Civ. 
A.) 125 SW 63. See also Glaser v. 
Michelson, 86 NYS 286. 4 

[a] In New York the appellate 
division is entitled to review ques- 
tions of law and fact, and to reverse, 
where the judgment is against the 
weight of the evidence, and there- 
fore, it has jurisdiction to reverse a 
judgment based on a verdict, where 
there was no evidence sufficient to go 
to the jury, although defendant did 
not move for a nonsuit or direction 
of a verdict at the close of the evi- 
dence in the trial court. Dickinson vy. 
Oliver, 96 App. Div. 65, 89 NYS 52 
[aff 195 N. Y. 238, 88 NE 44]; Mc- 
Grath v. Home Ins. Co., 88 App. Div. 
153, 84 NYS 374, 13 NYAnnCas 469; 
Citizens Bank v. Rung Furniture Co., 
76 App. Div. 471, 78 NYS 604; Jacob 
v. Haefelien, 54 App. Div: 570, 66 
NYS 1007. 

42. Maben v. Scott, 12 Colo. A. 119, 
54 P 860. 

43. Empire Laundry Mach. Co. v. 
Brady, 164 Ill. 58, 45 NE 486; Voigt 
v. Anglo-American Provision Co., 104 
Til. A. 423 [aff 202 Ill. 462, 66 NE 
1054]; Denton vy. Groves, 10 Kan. A. 
27, 61 P 815;. Hicks v. Armstrong, 
(Tex. Civ. A.) 142 SW 1195; Arm- 
strong v. Elliott, 20 Tex. Civ. A. 41, 
48 SW 605, 49 SW 635. 

44. Smith v. Hessey, (Tex. Civ. 
A.) 1384 SW 256; Maxon vy. Gates, 
136 Wis. 270, 116 NW 758. 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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instruction must be tendered with a motion for a 
directed verdict.*® 

In the federal courts, ‘‘when an action at law 
is tried before a jury, their verdict is not sub- 
ject to review unless there is absence of substan- 
tial evidence to sustain it, and even then it is not 
reviewable unless a request has been made for a 
peremptory: instruction, and an exception taken to 
the ruling of the court.’’4° ‘‘When a jury is waived, 
and the cause is tried by the court, the general 
finding of the court for one or the other of the par- 
ties stands as the verdict of a jury, and may not 
be reviewed in an appellate court unless the lack of 
evidence to sustain the finding has been suggested 
by a request for a ruling thereon, or a motion 
for judgment, or some motion to present to the court 
the issue of law so involved, before the close of the 
tLlale a6 

Motion in arrest. The mere fact that an appel- 
lant did not file a motion in arrest of judgment will 
not prevent the court on appeal from reviewing the 
evidence.*® 

[§ 747] 
Evidence. In most jurisdictions objections to rul- 
ings on demurrers to evidence or on motions for a 
nonsuit or direction of a verdict not raised in the 
trial court cannot ordinarily be raised on appeal.*® 
The effect of a directed verdict, with no objection 


45. Mayville v. French, 246 Ill. 


APPEAL AND ERROR 


(c) Rulings on Motions or Demurrer to 


by the appellants. 
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made thereto, is the same as if the court had given 
proper and correct instructions on every phase of 
the case, and the jury had returned a verdict for 
the party for whom the verdict is directed.°° In 
some jurisdictions the action of the court in deny- 
ing a motion for a directed verdict cannot be con-. 
sidered on appeal unless a written instruction was 
tendered with the motion.®! Where a defendant 
does not insist on a ruling on his motion to direct 
a verdict, and neither objects nor excepts to the 
court reserving decision until all the evidence has 
been introduced, the action of the court cannot be 
reviewed.®” 

[§ 748] (d) Stating Findings Not Supported. 
Where some of the findings are supported by the 
evidence, a general objection that the evidence is 
insufficient to support the findings will not suffice, 
but the particular findings which are claimed to 
be unsupported must be stated.°* 

[§ 749] (e) Stating Grounds of Objection. As 
a rule an objection that the evidence is not suffi- 
cient to authorize or defeat a recovery, or to sup- 
port the verdict, findings, or judgment, whether 
made by motion for a nonsuit, motion for direction, 
of a verdict, demurrer to the evidence, or other- 
wise must, to be available on appeal, specify the 
particular point on which evidence is wanting. A 
general objection will not answer,°* and no grounds 


The respondent] to in the circuit court, and cannot 


434, 92 NE 919 (under a statute pro- 
hibiting courts from instructing ju- 
rors unless such instructions are re- 
duced to writing). And see other 
eases infra § 747. See also Trial [38 
Cyc 1584, 1702]. 

46. Pennsylvania Casualty Co. v. 
Whiteway, 210 Fed. 782, 784, 127 CCA 
332. To same effect Thompkins v. 
Missouri, etc., R. Co., 211 Fed. 391, 
1285 OCGA Me S52 ERANS 279" Joplin; 
etc., R. Co. v. Payne, 194 Fed. 387, 114 
CCA 305; Bidwell v. George B. Doug- 
las Trading Co., 183 Fed. 93, 105 CCA 
385; Missouri, etc., R. Co. v. Collier, 
157 Heds 347, 88 (CA 1273. Sun Pub. 
Co. v. Lake Erie Asphalt Block Co., 
157 Fed. 80, 84 CCA 584; Kansas City 
Soin Rk. Co: 
335, 54 CCA 109; Crockett v. Miller, 
112’ Fed. 729, 50 CCA 447; McCutcheon 
v. Hall Capsule Cos 101 Fed. 546, 41 
CCA 494, 

[a] ‘The sufficiency of the evidence 
will not be reviewed where no request 
was made that the trial court in- 
struct in whose favor to find on the 
ground that the evidence was_ so 


conclusive that no other’ verdict 
could be sustained. Thompkins v. 
Missouri, ete., R. Co., 211 Fed. 391, 


128" COA A, See URANS) 794. 

47. Pennsylvania Casualty Cons Vv: 
new ey: 210 Fed. 782, 784, 127 CCA 
3o2. Lo’ same effect "Martinton v. 
Fairbanks, 112 U. S. 670, 5 SCt 321, 
28 L. ed. 862; Felker v. Cincinnati 
First Nat. Bank, 196 Fed. 200, 116 
COX 2327 U.S Bidelity,mete, “Co. vi 
Woodson County, 145 Fed. 144, 76 
CCA 114; Barnard v. Randle, 110 Fed. 
906, 49 CCA 177. 

[a] Submission of declaration.— 
On the trial to the court of an action 
at law in a federal court, where the 
evidence is not contradictory in sub- 
stantial respects, it is a proper prac- 
tice for raising a question of law 
for review by the appellate court for 
each party to submit to the trial 
court a declaration in his favor on 
such question. Union County Nat. 
Bank .v. Ozan Lumber Co., 179 Fed. 
710, 103 CCA 584. 

48. Miller-Arthur Drug Co. v. Cur- 
tis, (Mo. A.) 67 SW 712, 713 (where 
the court said: “Respondent con- 
tends that this court cannot review 
the finding of the lower court, be- 
cause no motion in arrest was filed 


v. Billingslea, 116 Fed. | 


has fallen into error in this respect. 
Unless a motion for new trial is 
filed, and exceptions taken to the ac- 
tion of the court in overruling the 
same, the court cannot review on 
appeal anything but the record 
proper. The purpose of a motion 
in arrest is not to enable the court 
to review the action of the court 
upon the trial, but to test the suffi- 
ciency of the record to support the 
judgment’). 

49. U. S.—Reader v. Haggin, 160 
Fed. 909, 88 CCA 91 (holding that an 
objection that plaintiff did not have 
his day in court in that the case 
should have been submitted to the 
jury, and that, even if a verdict had 
been directed, it should not have been 
on the merits, was not available on a 
writ of error, where not made in the 
trial court). 

Ark. — Chicago Crayon Co. v 
Choate, 102 Ark. 603, 145 SW 197. 

Mich.—Dolsen v. Phoenix Preferred 
nae Ins. Co., 151 Mich. 228, 115 NW 


Mo.—Missouri Coal, ete. Co. v. 
Ladd, 160 Mo. 435, 61 SW 191 (on 
demurrer to peyeencee 

27 Misc. 


Heh, Bee NYS 761. 

Pa.— Wentz Var olalrincocmaaaelions 
81 A 144. 

Tex.—Armstrong v. King, (Civ. A.) 
130 SW 629 (direction of verdict for 
one of defendants)., 

) Btapem one of grounds see infra § 


[a] In Kentucky, however, it is 
held that an objection or exception 
is not necessary to enable a party to 
complain of direction of a verdict on 
motion of. the adverse party. Meach- 
am v. Louisville, ete., R. Co., 45 SW 
363, 20 KyL 112; Loving v. Warren 
County, 14 Bush 316. 

{[b] Premature nonsuit.—Plaintiff 
cannot complain of a nonsuit before 
he had had an opportunity to intro- 
duce all his testimony, where the 
record does not show that he offered 
any additional testimony, or made 
any objection to the alleged prema- 
ture closing of the case, or to the 
rejection of any testimony. Wentz vy. 
Blair, 232:Pa.135. 81 A 144; 

[ec] One who objects to being com- 
pelled to join in a demurrer to evi- 
dence must make his objection there- 


make it for the first time in the su- 
preme court. Hollandsworth _ v.. 
Stone, 47 W. Va. 773, 35 SE 864. -- 

50. Chicago Crayon Co. vy. Choate, 
102 Ark. 603, 145 SW 197. 

51. Mayville v. French, 246 Ill. 
434, 92 NE 919; Variety Mfg. Co. v. 
Landaker, 227 Ill. 22, 81 NE 47; Man- 
tonya v. Martin Emerich Outfitting 
Co., 172 Ill. 92, 49 NE 721 [aff 69 Tl. 
AR 62]. See supra § 746. 

52.: Hanson v. Kline, 136 Iowa 101, 
113 NW 504. 

53. Meek v. Southern California 
Re Cone GalsrAny 60609 5bee Loos 

54. U. S—Grand Trunk R. Co. v. 
Ives, 144 U. S. 408, 12 SCt 679, 36 L. 
ed. 485; Adams v. Shirk, 104 Fed. 54, 
43 CCA 407 [reh den 105 Fed. 659, 
44 CCA 653]. 

Cal.—Worth v. Worth, 155 Cal. 599, 
102) -B 663s Inere Behrens, 130 Cal. 
416, 62 P 603. 

Ill.—Rice v. Burgess, 151 MIDIS Pao 
Roektord v. Hollenbeck, 34 Ill. IN, 


99 Md. 594, 

Mass.—Brown vy. 210 
Mass. 502, 96 NE 1102. 

Mo.—Chinn v. Naylor, 182 Mo. 583, 
81 SW 1109. 

N. J.—Wood v. Public Service 
Corp., 74 N. J. L. 51, 64 A 980;. Hop- 
wood v. Benjamin Atha, etc., Co., 68 
N.. J. Li. 707, 54 A435, 

N. Y.—Lanahan v. Henry Zeltaer 
Brewing Co., 20 Mise. 551, 46 NYS 


Ss. Deg aines v. White, 1 S. D. 434, 
47 NW 52 

Utah. dere hak: v. Owens, 37 Utah 
177,106 B 708: Wasatch IrriCo liv. 
Fulton, 23 Utah 466, 65 P 205; Me- 
Intyre. v. Ajax Min. Co., 20 Utah 323, 
60 P. 552. 

Vt. AG statement in a ground of 
motion for a verdict that “the plain- 
tiff’s testimony is referred to” is in- 
sufficient to bring the testimony be- 
fore the supreme court for review. 
Rand View POT O88 5a Vibe fare lame AG 
Zo. 

Statement of grounds on renewal 
of motion see infra § 750. 

[a] A general demurrer to the 
evidence is not available for bringing 
into a case in the appellate court 
questions not specifically called to 
the attention of the trial court. 


oa. —Fowler v. State, 
58 A 444, 
Pelonsky, 
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other than those specified in the lower court will 
In some jurisdictions, however, 
a motion for direction of a verdict at the close of 
the evidence is not required to specify the grounds 
on which it is based in order that the ruling thereon 
may be reviewed on appeal;°® and the fact that a 
motion for direction of a verdict was general on 
the whole record will not preclude a review of the 
ruling thereon where it is apparent that the propo- 
sitions relied on were fully presented to the trial 
It has also been held that where a finding 
is as to a single fact a general objection that the 
evidence is insufficient to sustain it is sufficient,>* 
and that a motion to dismiss or for nonsuit at the 
close of plaintiff’s case on the ground that he has 
not shown sufficient facts to sustain his cause of 
action and an exception to the denial of the motion 


be considered.®® 


court.°? 


is sufficient to raise the question 


APPEAL AND ERROR 


tion.°9 


[§ 750] 


on appeal that 


there was no proof of performance of a condition 


pine v. Naylor, 182 Mc. 583, 81 SW 


{b] Motion for direction of ver- 
dict as to particular counts.—In or- 
der to save for review the propriety 
of the action of the trial. court in re- 
fusing to exclude from the jury the 
particular counts of a declaration it 
is essential that a peremptory in- 
struction limited to such counts shall 
have been presented and_ refused. 
Rice v. Burgess, 151 Ill. A. 26. 


55. Cal.—Petersen v. Taylor, 4 
Cal. Unrep. Cas. 335, 34 P 724. 

Fla.—Sullivan v. Richardson, 33 
Pla. 1, 14 S 692. 

Iowa.—Morse v. Houghton, 158 


Iowa 279, 136 NW 675 (contributory 
negligence); Earl v. Cedar Rapids, 
126 lowa 361, 102 NW 140, 106 AmSR 
861 (holding that the denial of a mo- 
tion to direct a verdict will not be 
reviewed on grounds other than those 
on which the motion was based in 
the trial). 

Mass.—Igo v. Boston El. R. Co., 
204 Mass. 197, 90 NE 574. 


. Mich—Pere Marquette R. Co. v. 
Graham, 136 Mich. 444, 99 NW 408. 
Minn.—Perkins v. Thorson, 50 


Minn. 85, 52 NW 272. 

N. J.—Yetter v. Gloucester Ferry 
Co., 76 N.S. L249, 69 A 1079%) Zelift 
v. North Jersey St. R. Co. 69. N) J! 
L; 541, 55 A 96 (holding that, where 
a motion for nonsuit was based on 
the ground of contributory negli- 
gence, the ‘question of absence of 
negligence on the part of defendant 
is not open for consideration on er- 
ror 

N Y.—Gillies v. Manhattan Beach 
Impr. Co., 147 N. Y. 420, 42 NE 196; 
Hubert v. Jose, 148 App. Div. 718, 
132 NYS 811; Boynton Furnace Co. v. 
Trohn, 141 App. Div. 773, 126 NYS 
695; McGovern v. Supreme Council 
Cc: B. L., 134 App. Div. 686, 119 NYS 
480 [app dism 197 N. Y. 614 mem, 91 
NE 1117 mem]; Rawson v. Leggett, 
97 App. Div. 416, 90 NYS 5 [rev on 
other grounds 184 IN Yb 04,5 at INES 
662]; Peo.,v. Folks, 89 App. Div. Lis 
85 NYS 1100; Manley v. Winkler, 75 
Mise. 637, 133 NYS 972; Pfau v. Al- 
teria, 23 Misc. 693, 52 NYS 88 (hold- 
ing that where, in an action for per- 
sonal injuries, defendant moves for 
nonsuit upon the sole ground of fail- 
ure to show negligence, he cannot, on 
appeal, seek a reversal on the ground 
of contributory negligence); Coffee v. 
Phillips, 21 Misc. 663, 47 NYS 1105. 

WN. D.—Schmidt v. Beiseker, 19 
N. D. 35, 120 NW 1096; Johns v. Ruff, 
12 N. D. 74, 95 NW 440. 

S. C—Evans v. Blue Ridge R. Co., 
52S. Cot. Tbs SHEA To. 

S. D—wWoods v. Stacy, 28 S. D. 
214, 132 NW_ 1007; Schmidt v. Car- 
penter, Ohh SELIRS 412, 131 NW 723, Ann 
Cas1913D 296; Borneman v. Chicago, 
Stews Ra VCo., 19 S. D. 459, 104 NW 


208. 
Utah.—Bown v. Owens, 37 Utah 


tie 106 P 708; Boyle v. Union Pac. 

IRE Co., 25 Utah 420, 71 P 988 (con- 
tributory negligence); Mcintyre wv. 
ae Min. Co., 20 Utah 323, 60 P 

Vt.—Johnson v. Central Vermont 
Re 'Coi,, 84 Vt. 486, 79 Ay 1095: 

Wash.— Driver  v. Galland, 59 
Wash. 201, 109 P 593. 

Changing or adding grounds of ob- 
jection see also infra § 800. 

[a] Several counts.—W here it 
was necessary to submit a case to the 
jury under one count, a request for 
the affirmative charge on the whole 
case does not raise for review the 
question whether plaintiff could re- 
cover under another count. Atlantic 
Coast Line R. Co. v. Dahlberg Bro- 
kerage Co., 170 Ala. 617, 54 S 168. 

[b] Grounds covered by motion.— 
But a motion for a verdict will be 
considered by the supreme court as 
made on a certain ground in addition 
to others, where it is open to such 
construction, and has been in the 
court below so construed by both 
parties, and by the court in render- 
ing its decision. Bixby v. Roscoe, 85 
Vt. 1055) 8 TA- 255: 

{[c] Question sufficiently raised.— 
The refusal of a motion to strike out 
testimony of oral representations as 
to the credit of a third person, and of 
a request to charge that no recovery 
can be had on such representations, 
is sufficient to raise the question, on 
error, whether, under the statute of 
frauds, such representations will sus- 
tain a recovery. Bush v. Sprague, 51 


Mich. 41, 16 NW 222. 
56. Louisville, ete., R. Co. v. Wo- 
mack, 173 Wed. 752; 97 -CCA’ 559; 


O’Halloran vy. McGuirk, 167 Fed. 493, 
93 CCA 129. See also Tuthill v. Belt 
R. Co., 145 Tll. A. 50 (holding that the 
fact that an appellant in the trial 
court urged only one ground in sup- 
port of a motion to direct a verdict 
does not affect his right upon appeal 
to urge other grounds as to why such 
motion should have been granted). 
fa] Theory pursued below as to 
grounds.—It has been held, however, 
that a motion by defendant at the 
close of the evidence for a directed 
verdict, although not required by the 
practice of the circuit court of ap- 
peals to specify the grounds on which 
it is based, will not be considered by 
such court as embracing the ques- 
tion of the applicability of a state 
statute to the facts of the case, 
where it was tried by both parties on 
the theory that the statute was ap- 
plicable, and submitted to the jury 
by the court on such theory by in- 
structions to which no exceptions 


were taken. Louisville, ete., R. Co. 
v. Womack, 173 Fed. 752, 97 CCA 
559. 

57. O’Halloran v. McGuirk, 167 


Fed. 493, 93 CCA 129; Roth v. Balti- 
more County Highways Commn., 115 
Ma. 469, 80 A 1031. 
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precedent to plaintiff’s right to maintain the ac- 


(£) Waiver of Objection by Introducing 
Evidence; Renewal of Motions. 
tion at the close of plaintiff’s case for a nonsuit or 
dismissal, or for direction of a verdict for insuffi- 
ciency of the evidence, or error in overruling the 
same, is waived if defendant afterward introduces 
evidence in his own behalf,®° provided, 
jurisdictions, the evidence so introduced supplies 
the defect in the proof.*t And in most jurisdictions 
where defendant 
overruling of his motion for nonsuit, dismissal, 
or direction of a verdict, or demurrer to the evi- 
dence, made at the close of plaintiff’s evidence, he 
must, to obtain a review of the sufficiency of the 
evidence on appeal, renew his motion or demurrer 
at the close of all the evidence,* 


As a rule a mo- 


in some 


introduces evidence after the 


stating the 


58. Abbott v. Jack, 136 Cal. 510, 
PS ov. 
59. Johnson v. Roach, 83 App. Div. 


351, 82 NYS 203 (failure, im an ac- 
tion for death of a servant by wrong- 
ful act or negligence, to prove the 
es of notice required by stat- 
ute). 

60. U. S.—Bogk v. Gassert, 149 
UW aeSUL7 23 is Sct 738, 37) L. ed. 631 
(where it was said: “A defendant 
has an undoubted right to stand upon 
his motion for a nonsuit, and have 
his writ of error if it be refused; but 
he has no right to insist upon his 
exception, after having subsequently 
put in his testimony and made his 
case upon the merits, since thé court 
and jury have the right to consider 
the whole case as made by the testi- 
mony. It not infrequently happens 
that the defendant himself, by his 
Own evidence, supplies the missing 
link, and, if not, he may move to take 
the case from the jury upon the con- 
clusion of the entire testimony’); 
Accident Ins. Co. v. Crandal, 120 U. 
S. 527, 7 SCt 685, 30 L. ed. 740; Grand 
Trunk R. Co. v. Cummings, 106 U. 
S. 700, 1 SCt 493, 27 L. ed. 266; Bell 
v. Union Pac. R. Co., 194 Fed. 366, 

Vv. 


124 CCAV 326! 
Ida.—Chamberlain Woodin, 2 
Ida. (Hasb.) 610, 23 P 177. 
Tll.—Chicago, ete. R. Co. v. Wedel, 
144 Til. 9, 32 NE 547. 
Towa.—Hanson v. Kline, 136 Iowa 


101, 113 NW 504. 
Mass. —Bradley v. Poole, 98 Mass. 


169, 93 AmD 144. 

N. Y.—Hopkins v. Clark, 158 N. Y. 
299, 53 NE 27; Biogioni v. Eglee 
Bunting Co., 112 App. Div. 338, 98 
NYS 59; Wright v. May, 29 Misc. 300, 
60 NYS 534; Riley v. Wagner, 25 
Misc. 715, 55 NYS 572; Helmuth y. 
Apgar, 17 Misc. 623, 40 NYS 651. The 
rule applies on appeal from the city 
court to the supreme court. Wright 
v. May, supra. 

S. D.—Dring v. St. Lawrence Tp., 
23 S. D. 624, 122 NW 664. 

61. Weil v. Nevitt, 18 Colo. 10, 31 
P 487; Jennings v. Colorado Springs 
First ‘Nat. Bank, 13 Colo. 417, 22 P 
WT) 16 eAmS RR 210; Denver, etc., R. 
Co; iv. Henderson, 10°\'Colo! 1vs13 42 
910; Woodbury v. Hinckley, 3 Colo. 
A. 210, 32 P 860; Dimuria v. Seattle 
Transf. Co., 50 Wash. 633, 97 P 657, 
22 LRANS 471. 

62. U. S.—Bell v. Union Pac. R. 
Co., 194. Fed. 366, 114 CCA 826. 

Ill.—Reavely v. Haris, 239 Ill. 526, 
88 NE 238; Mantonya v. Martin Em- 
erich Outfitting Co., 172 Tl. 92, 49 NE 
T24 ~ (aff) 69) Tilly say 62]. 

N. Y.—Biogioni v. Eglee Bunting 
Co., 112 App. Div. 338, 98 NYS 591; 
Riley v. Wagner, 25 Mise. 715, 55 
NYS 572; Lewis v. Van Horn, 24 
Misc. 765, 53 NYS 546; Helmuth vy. 
Apgar, 17 Misc. 628, 40 NYS 651. 

N. D.—Kennedy v. Bowbells State 
Bank, 22 N. D. 69, 132 NW 657; Lan- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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grounds as in other cases.®* 


proof, and; on the court’s refusal 


dis Mach. Co. v. Konantz Saddlery 
Con U7 ING Dis l0 116, NW 333. 

S. D.—Dring v. St. Lawrence Tp., 
23 S. D. 624, 122 NW 664; Rogers v. 
Gladiator Gold Min., ete, Co., 21 S. 
Dp. 412, 113 NW 86. 

Utah.—Wild v. Union Pac. R. Co., 
23 Utah 265, 63 P 886. 

And see De Maet v. Fidelity Stor- 
age, ete., Co., 121 Mo. A. $2, 96 SW 
1045 (question sufficiently presented). 

[a] In some jurisdictions, how- 
ever, the waiver of a motion for a 
nonsuit or error in overruling the 
same by proceeding with the trial 
only allows plaintiff the benefit of 
evidence thereafter introduced sup- 
plying the defect in the proof, and 
where, notwithstanding defendant 
proceeds to introduce evidence after 
the denial of his motion for nonsuit, 
the defects in plaintiff's case are not 
cured, the motion, without further 
renewal, may, on a proper assignment 
of error, be sustained, and a nonsuit 
granted on appeal. Dimuria v. Se- 
attle Transf. Co.,.50° Wash. 633, 97 P 
657, 22 LRANS ‘471. 

68. See supra § 749. 

[a] Statement of grounds on re- 
newal of motion.—A mere motion to 
dismiss, made at the close of a case, 
without stating that it is a renewal 
of a motion previously made on spe- 
cific grounds, and without claiming 
that such grounds are still tenable, 
fails to specify any defect in the 
proof, and is not available on appeal. 
Lanahan v. Henry Zeltner Brewing 
Co., 20 Mise. 551, 46 NYS 431. 

64. Lydia Cotton Mills v. Prairie 
Cotton Co., 156 Fed. 225, 84 CCA 129. 

65. Apati v. Delaware, ete:; BR.) Coy 
64 App. Div. 515, 12 NYS 323. 

66. Direction ‘of verdict or refusal 
to direct verdict see supra §§ 745 et 


67. U. S—First Unitarian Soc. v. 
Faulkner, 91 U. S. 415, 23 L. ed. 283; 
Doe v. Watson, 8 How. 2638; 112) 1. ed. 
1072; Greer v. Catlin, 171 Fed. 8388, 
96 CCA 586; Chesapeake, etc., R. Co. 
Vv. Dandridge, ATU ee dh 74.596 .CCOA 
178; Morning Journal Assoc. V. Duke, 
128 Fed. 657, 63 CCA 459 [certiorari 
den' 194 U. S. 632, 24.SCt 856, 48 L. 
ed. 1159]; Texas, ete., R. Co. v. Lud- 
lam, 52 Fed. 94, 2 CCA 633. 

Ala.—Birmingham Is areELGL ae One 
Simpson, 177 Ala. 475, 59 S 213; 
Speakman v. Vest, 166 Ala. 235, 51 iS 
980; Green v. Southern States Lum- 
ber Co., 163 Ala. 511, 50 S 917; Poull 
v. Foy-Hays Constr. Cos 159 Ala. 


-4538, 48 S 785; Bessemer Sav. Bank v. 


Anderson, 134 Ala. 343, 32 S 716, 92 
AmSR 388; Dominick v. ‘Randolph, 124 
Ala. 557, 7 8 481; Steiner v. Jeffries, 
118 Ala. 573, 24 S. 37; Anderson v. 
Timberlake, 114 Ala. 377, 22S 431, 62 
AmSR 105. 
: Ark.—Chicago Mill, “ete: “Con oye 
Johnson, 104 Ark. 67 147 SW 86; 
Brown v. LeMay, 101 Ark. 95, 141 SW 
RH59SeSt. uous, ete> R.anCornve Har: 
tung, 95 Ark. 220, 128 SW 1025; 
Southwestern Tel., etc., Co. v. Abeles, 
94 Ark. 254, 126 SW 724, 140 AmSR 
115, 21 AnnCas 1006; Roach vy. Rec- 
tor, )93ieArk.; 521, d23eiSiw —399> St. 
Louis, ete., R. Co. v. Walker, 93 Ark. 
457%,. 125 Sw 135; St. Louis, etc.,R. 
Co. v. Dallas, 93 Ark. 209, 124 SW 
247; St. Louis, ete., R..Co. v.. Oliver, 


It has been held, how- 
ever, that a defendant may assign for error the 
overruling of a motion to dismiss, made at the close 
of plaintiff’s evidence, on the ground that there was 
no issue of fact for submission to the jury, although 
such motion was not renewed at the conclusion of 
all the evidence, where the only question in issue 
under the evidence was the proper construction 
of a written contract plain in its terms, upon which 
defendant’s evidence had and could have no bear- 
ing;°* and that where, at the close of plaintiff’s 
evidence, defendant moves to dismiss for want of 
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to rule thereon, 


92 Ark. 432, 123 SW 662; Kirchman 
VeeLuth Bros) see; iron: seten (Co.92 
Ark. 111, 122 SW 239; St. Louis, etc., 
R.. Co. v. Holmes, 88 Ark. 181, 114 
SW 221; Ward v. Sturdivant, 86 Ark. 
103, 109 SW 1168; St. Louis South- 
western R. Co. v. James, 78 Ark. 490, 
95 SW_ 804, 8 AnnCas 611; Schenck 
v. Griffith, 74 Ark. 557, 86 SW 850; 
St. Louis, etc., R. Co. v. Brown, 73 
Ark. +42; 83 SW 332; 3) AnnCas 5673; 
Cathey v. Bowen, 70 Ark. 348, 68 SW 
31; Johnson v. West, 41 Ark. 535; 
St. Louis, ete., R. Co. v. Vincent, 36 
Ark. 451. 

Cal.—Story. v. Nidiffer, 146 Cal. 549, 
80 P 692; Dyas v. Southern Pac. R. 
Co781408 Cal. 296,473 P9725) Clark) v. 
His Creditors, 57 Cal. 639; Chester Vv. 
Bower, 55 Cal. 46; Elsom v. Moore, 
Te Cal Ay 377, 105 P 271. 

Colo.—Taylor v. Barnett, 39 Colo. 
469, 90 P 74;-Colorado, ete.,’ R. Co. v. 
Webb, 36 Colo. 224, 85 P 683; Axelson 
v., Anderson, 34 Colo. 234, 83 P 626; 
Mulligan v. Smith, 32 Colo. 404. 76 P 
1063; Pike v. Sutton, 21 Colo.’ 84, 39 
P 1084; Wooton v. Seigel, 5 Colo. 424; 
Tate v. Holly, 25 Colo. A. 218, 136 P 
64; Ward v. Atkinson, 22 Colo. A. 
134, 123 P) 120; Tucker ‘v. Tucker, 21 
Colon Ay 9467 121) Pet Quinn 6 Va 
Raldwin Star Coal Co., 19 Colo. A. 
497, 76 P 552; Kelly v. Doyle, 12 Colo. 
A. 38, 54 P 394; Brewster v. Cross- 
Tland,..2° Colo.;A., 446, 31. P 236: 

Conn.—Hayden v. Fair Haven, etc., 
Re ae 76 Conn. 355, 56 A 613. 

C.—District of Columbia v. 
Dicvichs 23 App. 577; Baltimore, etce., 
R. Co. v. Golway, 6 App. 143. 

Fla.—Williams v. State; 32 Fla. 
251, 13 S 429; Jones v. Greeley, 25 
Bla. 629, 6 S 448; Coker v. Hayes, 16 
Fla. 368. 

Ga.—Atlantiec, ete., R. Co. v. Jones, 
132 Ga. 189, 63 SE 834; Mutual L. Ins. 
Co. wv. Chambliss, 131 Ga: 60, 61° SE 
1034; Chattahoochee Brick Co. v. Sul- 
livan, 86 Ga. 50, 12 SE 216; Pllenberg 
v. Southern R. Co., 7 Ga. A. 388, 66 
SHE 1102. 

Hawaii.—Brown v. Bannister, 14 

431, 


Hawaii 34. 

Tll.—Nagle v. Keller, 237 Ill. 
86 NE 694; Morton vy. Pusey, 237 Ill. 
26, 86 NE 601; Dunn vy. Crichfield, 214 
Ill. 292, 73 NE 386; Jacksonville, etce., 
R. Co. v. Wilhite, 209 Ill. 84, 70 NE 
583; Chicago, ete., R. Co. v. Randolph, 


199 Ill. 126, 65 NE 142; Highley v. 
Metzger, 187 Ill. 237, 58 NE 407; 
Hinckley v. Horazdowsky, 133 I1l. 


359, 24 NE 421, 23 AmSR 618, 8 LRA 
490; Ricks Sheep Co. v. Oregon Short 
Line R. Co., 180 Ill. A. 220; Hartwig 
v. Knapwurst, 178 Ill. A. 409; Scott 
v. Chicago, Binder, ‘ete; Co., 170. Tl: 
A. 3891; Grollman v. Lake Geneva 
Piano Stool’ Co.,, 147 Ill, <A. 3382; 
Galesburg Electric Motor, etc., Co. v. 
Williams, 132 Tll. A. 598; Smith’ y. 
Chicago Citys Re Co.6107 TY AS L075 
Masterson v. Furman, 82 Ill. A. 386; 
Stéidley v. Burton, 61 Ill. A. 117. 
Ind.—Lowell v. Cathright, 97 Ind. 
313; Comparet v. Hedges, 6 Blackf. 
416; Parker Land, etc., Co. v. Ayres, 
43 Ind. A. 513, 87 NE 1062; New 
York, etce., R. Co. v. Flynn, 41 Ind. A. 
501, 81 NE 741, 82 NE 1009; Balti- 
more, etc., R. Co. v. Kleespies, 39 
Ind. A. 151, 76 NE 1015, 78 NE 252. 
Iowa.—Shuttlefield v. Neil, 145 NW 
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introduces evidence, at the close of which he re- 
quests the court to dispose of the motion, he will 
not be deemed to have waived his objections by in- 
troducing his evidence, and hence the question of 
whether there was sufficient proof is reviewable on 


(21) Instructions **—(a) Instructions 
Given—aa. In General. 
tions as to the correctness or propriety of the in- 
structions given by the court will not be considered 
on appeal unless they were properly presented to 
and passed upon by the trial court.®? 
an exception preserves instructions for review with- 


As a general rule objec- 


In Missouri 


1; Lauer v. Banning, 152 Iowa 99, 
131 NW 788; Elliott v. Capital City 
State Bank, 149 Iowa 309, 128 NW 
369; Wenks v. Hazard, 149 Iowa 16, 
127 NW 1099 [rev reh 121 NW 1058]; 
Colby v. United Breweries Co., 148 
Towa 552, 126 NW 348; Moore v. Des 
Moines City RR. Co:, 123 NW (324; 
O’Neil v. Adams, 144 Iowa 385, 123 
NW 976; Steele v. Andrews, 144 Towa 
360, 121 NW 17; Greenlee v. Eggert, 
137 Iowa 120, 113 NW 849; Werth- 
mam vy. Mason City, ete., R. Co., 128 
Iowa 135, 103 NW 135; Riley v. Bell, 
120 Iowa 618, 95 NW 170; Casey v. 
Ballou Banking Co., 98 Iowa 107, 67 
NW 98; Norris v. Kipp, 74 Iowa 444, 


38 NW 152; Cooley v. Flanders, 44 
Iowa 699. 
Kan.—Bowen v. Timmer, 87 Kan. 


162, 123 P 742; Atchison, ete. Rs Co. 
v. Ringle, 71 Kan. 839, 80 P 43; Wil- 
son v. Jones, 48 Kan. 767, 30 P 117; 
Kansas Farmers’ F. Ins. Go. v. Haw- 
ley, 46 Kan. 746, 27 P 176; Kansas 
Bacn cReiCOuny: Little, 19 Kan. 267; 
Missouri, etc., R. Co. v. Faber, 7 Kan. 
A. 481, 54 P 136; Central State Bank 
v. Glenn, 6 Kan. A. 886,50) P9618 

Ky.—Green v. May, 148 Ky. 1783, 
147 SW 428; McGee v. Vanover, 148 
Key W335 147 SW 742 AnnCasi913E 
500; Towles v. Cincinnati Tobacco 
Warehouse Co., 146 Ky. 301, 142 SW 
401; Fields v. Sizemore, 105 Sw 438, 
32 KyL 237; Gray v. Parrot, 99 SW 
640, 30 KyL 777; Kountze v. Hatfield, 
99 SW 262, 30 "‘KyL 589; Harms v. 
Sheppard, 38 SW 1012, 30 Kyl 404; 
Thomas v. Strickler, $3 SW 648, 29 
KyL 531 [reh den 96 SW 833, 29 KyL 
1017 (reh den 98 SW 304, 30 KyL 
351)]; Robards v. Jenkins, 76 SW 10, 
25 KyL 449; Frankfort v. Howard, 14 
SW 708, 35 yy elt Garrad_ v. 
White, 14 SW 966, 12 KyL 656; Lov- 
ing v. Warren County, 14 Bush 316; 
Burks v. McFela, 4 Kyl 833. 

La.—State v. Bush, 117 La. 463, 
464, 41 S 793 [cit Cyel; Stewart v. 
Harper, 16 La. Ann. 181. 

Me.— Libby v. Deake, 97 Me. 377, 
54 A 856; Pope v. Machias Water 
Power, ete., Co., 52 Me. 535. 

Md.——Cushwa v. Williamsport, 117 
Md. 306, 83 A _ 389; Mylander Vv. 
Beimschla, 102 Md. 689, 62 A 1038, 
5 LRANS 316; Arnold v. Fowler, 94 
Md. 497, 51 A 299, 89 AmSR 444; 
Washington County Water Co. v. 
Garver, 91 Md. 398, 46 A 979; Wor- 
cester *County v. Ryckman, 91 Mad. 
36, 46 A 317; Jacob Tome Institute 
v. Crothers, 87 Md. 569, 40 A 261; 
Franklin v. Clafiin, 49 Ma. 24, 

Mass.—Ducharme v. Holyoke St. 
Ry. Co., 203 Mass. 384, 89 NE 561; 
Rockport v. Rockport Granite Co., 
177 Mass. 246, 58 NE 1017; Burr Vv. 
JOY; Lol Mass7295. wis NE 838; Raw- 
son v. Plaisted, 151 Mass. Rel 23 NE 
722; Boutelle v. Dean, 148 Mass. 89, 
18 NE 681; Gay v. Boston, ete, R: 
Co., 141 Mass. 407, 6 NE 236; Wright 
v. Wright, 139 Mass. Lie29 "NE 380; 
Campbell v. New England Mut. L. 
Ins. Co., 98 Mass. 381. ; 

Mich.—Belmer v. Boyne City Tan- 
ning Co., 160 Mich. 669, 125 NW 726; 
Ulmer v. Seelman, 159 Mich- 253, 123 
NW 1124; O’Dell v. Goff, 153 Mich. 
643, 117 NW 59; Proctor v. Hobart M. 
Cable Co., 145 Mich. 503, 108 NW 
992; Proulx v. Bay City, 143 Mich. 
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550, 107 NW 273; Fowles v. Rupert, 
143 Mich. 246, 106 NW 873; McDon- 
ald v. Smith, 139 Mich. 211, 102 NW 
668; Gladstone Exch. Bank v. Keat- 
ing, 94 Mich. 429, 53 NW 1110; Thorn 
v. Maurer, 85 Mich. 569, 48 NW 640. 
Minn.— Brown vy. Andrews, 116 
Minn. 150, 133 NW 568; Larson vy. 
Barlow, 112 Minn. 246, 127 NW 924; 
Koreis v. Minneapolis, ete, R. Co., 
108 Minn. 449, 122 NW 668, 133. Am 
SR 462, 25 LRANS 33 Cressy v. 
Republic Creosoting Co., 108 Minn. 
349, 122 NW 484; Kostrezeba v. Ho- 
bart Iron Co., 103 Minn. 337, 114 NW 
949; Beissel v. Vermillion Farmers 
Hls.Co;, 102) Minn... 229, 113) NIW 575, 
12 LRANS 403; Staloch v. Holm, 100 
Minn. 276, 111 NW 264, 9 LRANS 
712; Kolbe v. Boyle, 99 Minn. 110, 
108 NW 847; Olson vy. Chicago, etce., 
R. Co,, 94 Minn. 241, 102 NW 449; 
Cody v. Duluth St. R. Co., 94 Minn. 
74, 102 NW 201, 397; Brace v. St. 
Paul City. Fan Cones a vuiniee 29 2m 
NW 1099; Red River Valley Inv. Co. 
v. Cole, 62 Minn. 457, 64 NW 1149; 
Lawrence y. Bucklen, 45 Minn. 195, 
47 NW 655; Shatto v. Abernethy, 35 
Minn. 538, 29 NW 325; Knauft v. St. 
Paul, etc.; R. Co., 22 Minn. 173; Sie- 
bert v. Leonard, 21 Minn. 442. See 
also Minneapolis, ete., Electric Tract. 
Co). v. Enggren, 111 Minn. 373, 127 
NW 391; Steinbauer v. Stone, 85 
Minn. 274, 88 NW 754. 
Miss.—Mississippi Cent. O: Ve 
Pillows, 101 ‘Miss. 527, 58 S 483; 
Lonisville, ete., R. Co. v. McCaskell, 
98 Miss. 20, 538 S 348; Mississippi 
Cent. R. Co. v. Hardy, 88 Miss. 732, 
41 S 505; Alexander v. Flood, 77 Miss. 
925, 28 S 787; Smokey v. Johnson, 4 
S 788; Fisher v. Fisher, 43 Miss. 212. 
Mont.—By express statutory pro- 
vision. State v. Hall, 45 Mont. 498, 
125 P 639; Pelican v. New York Mut. 
i, nse C0. 44 Mont. 20%, ol aise 
Kelly v. Butte, 44 Mont. 115, 119 P 
171; Forquer v. North, 42 Mont. 272, 
112 P 489; Yergy v. Helena Light, 
CLG, 166.) 39) Mont..213, 102) P3103 
AnnCas 1201; Lehane v. Butte Elec- 
trie BR. Co...37 Mont. 564, 97 P 1038; 


Nelson v. Boston, ete., Cons. Copper, 
ete., Min. Co., 35 Mont. 2238, 88 P 
785. Prior to the statute the rule 


was otherwise. Sheehy v. Flaherty, 
8 Mont. 365, 20 P 687. 

Nebr.—Meadows v. Bradley, 93 
Nebr. 694, 141 NW 1030; Sabin v. 
Cameron, ‘90 Nebr. 347, 133 NW 422; 
Clark Impl. Co. v. Jay, 89 Nebr. 759, 
132 NW 392; Larson v. Chicago, etc., 
R. Co., 89 Nebr. 247, 131 NW_ 201; 
Trenholm v. Kloepper, 88 Nebr. 236, 
129 NW 436; Tewksbury v. Lincoln, 
84 Nebr. 571, 121 NW 994, 23 LRANS 
282; Henry v. Omaha Packing Co., 
SP Nebra Los lald. INIW. huis COOK ay: 
Chicago, etc., R. Co., 78 Nebr. 64, 110 
NW 718; Beckwith v. Dierks Lum- 
ber, etc., Co., 75 Nebr. 349, 106 NW 
442; Elkhorn Valley Bank y. Marley, 
61 Nebr. 583, 85 NW 846; Missouri 
Pac. R. Co. v. Tipton, 60 Nebr. 502, 
84 NW 416; State v. Superior School 
Dist. epDos: NeCDra wel, (5s INVWacoDE 
Morsch v. Besack, 52 Nebr. 502, 72 
NW 953; Anderson v. Beeman, 52 
Nebr. 387, 72 NW 361; McCarthy Vv. 
Birmingham, 2 Nebr. (Unoft.) 724, 89 
NW 10038. 

Nev.—McGurn v. McInnis, 24 Nev. 
310,05) 2304, (56 2.94. 

N. H.—Burrill v. Alexander, 75 N. 
H. 554, 78 A 618; Pitman vy. Mauran, 
69 N. H. 230, 40 A 392. 

N. J.—Kargman Var Carlo; 185 mNa ce) 
L. 632, 90 A 292; Nemeth v. Slaff, 78 
IN eelen Dee Osler Dyers oo Oley Reeee Vv. 
Brown, 63 N. J. L. 589, 44 A 93 

N. M.—tTerritory v. Oonnel 4 
N. M. 66, 12. P 743. 

N. Y.—-Miller v. New York City 
Union R. Co., 191 N. Y. 77, 838 NE 583 
{rev 120 App. Div. 876 mem, 105 
NYS 1131 mem]; Smith v. Variety 
Iron, ete., Works Co., 147 App. Div. 
242, 131 NYS 1033 [aft 72 Mise. 537, 
130 NYS 277]; Harrison vy. Argyle 
Co., 128 App. Div. 81, 112 NYS 477 
[aff 198 N. Y. 628 mem, 92 NE 1086 
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mem]; Mollineaux v. Clapp, 99 App. 
Div. 543, 90 NYS 880; Austin v. Bart- 
lett, 67 App. Div.: 312; 73 NYS 156 
[rev on other grounds 178 N. Y. 310, 
70 NE 855]; Gumby v. Metropolitan 
St. RB. Co, 65 App. Div. 33, 120NMS 
551 fate V7) Ne Yi 635, mem; 63 iN 
1117 mem]; Zingrebe v. Union R. 
Co., 44 App. Div..577, 60 NYS 9135 
Hard vy. Densmore, 40 App. Div. 621 
mem, 57 NYS 1014 [app dism 160 
N.Y. 665 mem, 55 NE? 1095 miem]; 
Simmons vy. Ocean Causeway, 21 App. 
Div. 30, 47 NYS 360; Barnes v. Loew, 
20 App. Div. 17, 46 NYS 901; Sause 
v. Morris, 51 N. Y. Super. 41; Loco- 
mobile Co. of America v. De Witt, 
59! Mise, 222, 110 NYS 403)3 '‘Carrolliv: 
Farley, 113 NYS 478; McCarthy v. 
Metropolitan St. R. Co., 96 NYS 140; 
Vacca v. Martucci, 90 NYS 356. But 
under some circumstances irrecon- 
cilable statements in the charge, al- 
though not objected to, have been 
held ground for reversal. Georgia 
Pine Turpentine Co. v. Newman, 85 
NYS 1055. See also Lackawanna 

Steel Co. v. Pioneer Steamship Co., 
148 App. Divi 465, 1 132) NPYESi O30 
(where it was held that, while the 
court on appeal may reverse a judg- 
ment for the submission of the case 
on an erroneous theory, although no 
objection was saved, the power will 
be exercised only where the errone- 
ous theory clearly appears); Manser 
v. Astoria Veneer Mills, 146 App. Div. 
478, 131 NYS 729; Gowdey v. Rob- 
bins, 3 App. Div. 353, 38 NYS 280. 

N. C.—La Roque v. Kennedy, 156 
N. C. 360, 72 SE 454; Dobbins v. Dob- 
bins, 141 N.C. 210, 53 SE’ 870, 115 
AmSR 682; Craft v. Albemarle Tim- 
ber €o.,, 132) IN. "Cl 15s 43 SH 59 
Cunningham vy. Cunningham, 121 N. 
C. 418, 28 SE 525; Cathey v. Shoe- 
maker, 119 N. C. 424, 26 SH 44; Tur- 
ner v. Goldsboro Lumber Co., 119 
N.) Ci 3887; .26-SH. 23° sMcharland wv. 
Southern Impr. Co., 107 N. C. 368, 12 
SE 452; Lytle v. Lytle, 94 N. C. 522. 

Oh.—Pittsburg, ete., R. Co. vy. Por- 
ter, 32 Oh. St. 328; Dollman v. Haef- 
Nero 2, Obs Cire Ct izle 4 One eit: 
Dec. 290. 

Okl.—Kennedy v. Goodman, 39 Okl. 
470, 135 P 936; Scott v. Vulcan Iron 
Works Co., 31 Oki. 3347 122 P 186; 
Muskogee First Nat. Bank v. Tevis, 
29 OK 419) eS Canter ve 
Missouri .Min=~ etc Co:0 0s Okie. dns 
41 P 356. 

Or.—Ferrari v. Beaver Hill Coal 
Co., 54 Or. 210, 102 P 1016; Jennings 
v. Garner, 30 Or. 344, 48 P 177. 

Pa.—Newingham v. J. C. Blair Co., 
232.Pa. 511, 81 A 556; Chestnut Hill, 
etce., Turnpike Road Co. v. Montgom- 
ery County,2.228. Pa. ls 16) mAs P7216 
Johnson v. Capital’ F.4ins, Co.) 21s 
Pa. 421, 67 A 748; Stewart v. New 
York, ete., Gas Coal Co., 207 Pa. 220, 
56 A 435; Kuntz v. New York, etc., R. 
Co., 206 Pa. 162, 55 A 915; Provident 
L., ete., Co. v. Philadelphia, 202 Pa. 
78, 51 A 597; Livingston y. Reich, 
54 Pa. Super. 346; Slavin v. Northern 
Cambria St. R. Co., 47 Pa. Super. 454; 
Berkley v. Maurer, 41 Pa. Super. 171; 
Biehl v. General Acc. Assur. Corp., 
38 Pa. Super. 110; Wilson v. Pennsyl- 
vania, etc., R. Co., 34 Pa. Super. 504; 
McCosh v. Myers, 25 Pa. Super. 61; 
as v. Barnhart, 17 Pa. Super. 214. 

I.—Covell v. Carpenter, 24 R. I. 
ale Bi A 425. 

S. C.—Davis v. Reynolds, 91 S. C. 
439, 74 SE 827; Busbee v. Western 
Union Tel. Cox 89) (Sis 56 et Sh) 
499; Wyatt v. Cely, 86 S. C. 539, 68 
SE 657; Dover v. Lockhart Mulls, 86 
S. C. 229, 68 SH 525; Harbert v. At- 
lanta,, CtC.) he COn (8h Ss, Calon oo 
SE 644; Brickman v. Southern R. Co., 
74 S. C. 306, 54 SH 553; Nickles v. 
Seaboard Air Line R. Co., 74S. C. 102, 
54 SE 255; Turner yv. Lyles, 68 S. C. 
392, 48 SE 301; Thompson v. Security 
Trust, ete: dus. Co. 6355S. C9 290m ee 
SE 464; Bryce v. Cayce, 62 S. C. 546, 
40 SE 948; Garrett v. Weinberg, 59 
S.-C. -162,. 37S E)5l, 2255" Bowen ve 
Southern R. Co., 58 S. C. 222, 36 SH 
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590; Westbury v. Simmons, 57 S. C. 
467, 35 SE 764; Fleming v. Fleming, 
33 8. er" 505, 12 SE 257, 26 AmSR 
S. D.—wNichols, etce., Co. v. Mar- 
shall, 28 S: D..182, 182 NW 791; Dil- 
ger v. Griffith, 36 S. D. 411, 128 NW 
487; Child y. Jenkins, 25. .S. D. 69, 
125 SW 130; Dell Rapids Mercantile 
Co. cv. Dell Rapids, sidiS Di 16) si 
NW 898, 74 AmSR 783; Winn v. 
Sanborn, 10 S. D. 642, 75 NW 201. 
Tenn.—National Hosiery, ete., Co. 
v. Napper, 124 Tenn. 155, 135 SW 
780; Knoxville Iron Co. v. Dobson, 15 
Lea 409; Knoxville v. Bell, 12 Lea 
157; East Tennessee, etc., R. Co. v. 
Toppins, 10 Lea 58; Malone v. Sea- 


right, 8 Lea 91; Hayes v: Cheatham, 
Satan 1; Hatton v. Stewart, 2 Lea. 
Tex.—Thatcher v. Mills, 14 Tex. 


13, 65 AmD 95; Saunders v. Thut, 
(Civ. A.) 165 SW 553; Southern Kan- 
sas R. Co. v.-Crutchfield, (Civ. A.) 
165 SW 551; Holder v. Swift, (Civ. 
A.) 147 SW 690; Southwestern Tel., 
ete., Co. v. Allen, (Civ. A.) 146 SW 
1066; Logre vy. Galveston Hlectric 
Co., (Civ. A.) 146 SW 303; Bangle v. 
Missouri, ete., R. Co., (Civ. A.) 140 
SW 374; Smith v. Guinn, (Civ. A.) 
131 SW 635; Orange Lumber Co. v. 
Thompson, (Civ. A.) 113 SW 563; 
Houston, ete, R. Co. v. Adams, 44 
Tex. Civ. Ay 288, “9S Swe e222 ass 
Louis, ete., R. Co. v. Duck, (Civ. A>) 
69 SW 1027; O’Brien v. Seale, 16 Tex. 
Civ. A. 260, 41 SW 150; Yoakum v. 
Mettasch, (Civ. A.) 26 SW 129. But 
see Beazley v. Denson, 40 Tex. 416; 
mae v. Saunders, 2 Tex. Unrep. Cas. 

Utah.—Jenkins vy. Mammoth Min. 
Co., 24 Utah 513, 68 P 845; Thirk- 
field v. Mountain View Cemetery 
Assoc., 12 Utah 76, 41 P 564. 

Vt—Cramton v. Chapman, 85 Vt. 
74, 81 A 231; Kilby v. Erwin, 84 Vt. 
266, 78 A 1021. 


Va.—Arminius Chemical Coratine 
Landrum, 113 Va. 7, 73 SE 459, 38 
LRANS 272, AnnCas1913D 1078; 


Collins v. George, 102 Va. 509, 46 SE 
684; Clark v. Sleet, 99 Va. 381, 38 
SH) 183;> Richmond ete.) Ra Coma. 
Medley, 75 Va. 499, 40 AmR 734; Dan- 
ville Bank v. Waddill, 31 Gratt. (72 
Va.) 469. 

Wash.—Duteau v. Seattle Electric 
Co., 45 Wash. 418, 88 P 755. 

Wis.—Banderob v. Wisconsin Cent. 
R:7Co:,9133. Wis! 249, 113  Niw: W738 
Brunette v. Gagen, 106 Wis. 618, 82 
NW 564; Lampman y. Van Alstyne, 
94 Wis. 417, 69 NW 171; Tomlin- 
son v. Wallace, 16 Wis. 224; Bogert v. 
Phelps, 14 Wis. 88; Graves v. State, 
12 Wis. 591. 

Ca 5 Siss 
Cc. - 406 (holding that, if objection to 
one or more portions of the judge’s 
charge is not presented until after 
the jury have rendered their verdict, 
the losing party cannot demand a 
new trial as of right, but in such 
case an appellate court, to prevent a 
miscarriage of justice, may order a 
new trial as a matter of discre- 
tion). 

B. C.—British Columbia 
Works Co. v. Buse, 4 B. C. 419. 

Ont.—Gowganda Queen Mines v. 
Boeckh, 24 Ont. L. 293, 2 OntWN 
1307, 19 OntWR 625 [app dism 23- 
OntWR- 313, and aff 46 Can. S. © 
645, 8 DomLR 782]. 

And see cases specifically cited in 
following sections. 

Necessity for request for correc- 
tion of instruction see infra § 754 
et seq 

fa] “The rule stated in the text is 
not abrogated or modified by statu- 
tory provisions that if both parties 
to the suit, or their attorneys, shall 
enter, on the stenographer’s notes, a 
written agreement that the same is 
correct, such transcribed note shall 
become a part of the record in the 
case without the approval or signa- 
ture of the trial judge. Alexander v. 
Flood, 77 Miss. 925, 28 S 787. 


Tron 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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out previous objection,®> but in most jurisdictions | 
objection is necessary, and exception without ob- 
In Michigan, under the 
present statute,’° no exception to the charge is 
necessary In a ease tried in the cireuit court and 
errors may be assigned the same as if exceptions 


jection is not enough.® 


had been taken." 
Consent or acquiescence. 


acquiesced.”? 


Objection to the judgment is not necessary to en- 
title a party to a review on appeal of instructions 


68. Campbell v. Chillicothe, 239 
Mo. 455, 144 SW 408, 39 LRANS 451; 
Harding v. Missouri Pac. R. Co., 232 
Mo. 444, 134 SW 641, AnnCas1912B 
1221 and note (Woodson, J., dissent- 
ing) [overr Sheets v. lowa State ins. 
Co., 226 Mo. 613, 126 SW 413]; Leader 
Realty Co. v. Markham, 163 Mo. A. 
314, 143 SW 1104; Biggie v. Chicago, 
ete R:4Co., 1/59)! Mo: VANS 350) 140°Sw 
€02; Carroll v. United R. Co., 157 
Mo. A. 247, 137 SW 303; Brown —v. 
Emerson, 155 Mo. A. 459, 134 SW 
1108. But see Kelly v. Ross, 165 
Mo. A. 475, 148 SW 1000 [cit Sheets 
v. Iowa State Ins. Co., supra]. Prior 
to the decision in Harding v. Mis- 
souri Pac. R. Co., supra, the case of 
Sheets v. Iowa State Ins. Co., supra, 
was followed in the court of appeals, 
and it was held in accordance with 
that case that an objection as well as 
an exception was necessary. Cham- 
Planters’ Hotel Co., 155 Mo. A. 
544, 134 SW 123; Zahm v. Royal Fra- 
ternal Union, 154 Mo. A. 70, 133 SW 


374; Monroe v. United R. Co., 154 
Mo. A. 39, 1833 SW 645; Gordon v. 
Metropolitan Sty) RavCol, lbs. Avo. VAL 


555, 134 SW 26; Stevens v. Knights 
of Modern Maccabees, 153 Mo. A. 
196, 132 SW 757; Guarantee Interior 
Fixture Co. v. St. Louis American 
League Baseball Co., 152 Mo. A. 601, 


133 SW 849; Welch v. Kansas City 
Midland “Coal, ete, (Co.) 1512 Mo} VAs 
438, 132 SW 49. Prior to the de- 


cision in Sheets v. lowa State Ins. 
Co., supra, the cases were conflicting. 
See Green v. Terminal R. Assoc., 211 
Mo. 18, 109 SW 715; Taylor v. Pullen, 
152) Mo. 434553 SW 086s Price Vv. 
Hallett, 138 Mo. 561, 38 SW 451; Els- 
ner v. Supreme Lodge K. L. H., 98 
Mo. 640, 11 SW 991; Vaulx v. Camp- 
bell, 8 Mo. 224. 

[a]. Where the court calls for ob- 
jections.—Even in this state, it 
seems, if the court, before giving an 
instruction, calls on counsel to spec- 
ify their objections, and they fail to 
object, they will be estopped to after- 
ward raise objections to the instruc- 
tion on appeal. Harding v. Missouri 
Pac. R. Co., 232 Mo. 444, 451, 134 SW 
641, AnnCas1912B 1221 and note (per 
Lamm, J.); De Ford v. Johnson, 152 
Mo. A. 209, 1383 SW 393. 

[b] Necessity for request for fur- 
ther instruction.—And if an instruc- 
tion is correct as far as it goes, but 
is deemed not to be sufficiently full 
or sufficiently specific, the rule that 
objection as well as exception in the 
trial court is not necessary does not 
apply. In such case, as will be here- 
after seen more at length, the party 
must request a further or more spe- 
cific instruction, or he cannot com- 
plain on appeal. Wheeler v. Bowles, 
163 Mo. 398, 68 SW 675; Distler v. 
Missouri Pace. R. Co., (Mo. A.) 147 
Sw 518; Sampson y. St. Louis, etce., 
R. Go., 156 Mo. A. 419, 138 SW 98; 
Dysart-Cook Mule Co. v. Reed, 114 
Mo. A. 296, 89 SW 591... See infra § 


756. 

69. Taggart v. McKinsey, 85 Ind. 
392; Loving v. Warren County, 1+ 
Bush (Ky.) 316 [expl Poston v. 
Smith, 8 Bush (Ky.) 589]; Ross v. 
Saylor, 39 Nont. 5595 104 P 864; 
Yergy v. Helena Light, ete., Co., 39 


Mont, 213, 102 P 310, 18 AnnCas’ 1201; 


A party cannot on ap- 
peal complain of instructions to which he expressly 
or impliedly consented, or in the giving of which he 
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tions saved.7? 


ing Grounds. 


low.’° 


Robinson vy. Helena Light, ete. Co., 
38 Mont. 222, 99 P 837. And see other 
cases supra note 67. 

70. Comp. L. § 10,247. 

71. Totten v. Totten, 172 Mich. 
565, 188 NW 257. 

72, Kinlen v. Metropolitan St. R. 
Co., 216 Mo. 145, 115 SW 523; Rolla 
Nat. Bank v. Romine, 154 Mo. A. 
624, 136 SW 21; Cook v. Chicago, ete., 
tC Oe iS, SINC Die Oa eal ll OM GN Vem Lor 
Miller v. New York City Union R. 
Co., 191 N. Y. 77, 88 NE 583; Daymon 
v. Westchester St. R. Co., 154 App. 
Dive) (960) £39) INMS (7513 St. baulas 
Second Nat. Bank y. Larson, 80 Wis. 
469, 50 NW 499. 

[a] Where instructions given in a 

modified form at a former trial were 
handed up in response to a request of 
the court and given in that form 
without objection or exception, there 
was no reversible error as the court 
might assume that the modifications 
were acquiesced in. Kinlen v. Metro- 
polutany Sts. (Co) ZUG) Mo. 145, iS 
SIW, 523: 
Mastin v. 41 
W328, 92) P 682, 
Thompson y. Southern Lumber 
Co., 104 Ark. 196, 148 SW 537; Cald- 
well v. Gale, 11 Mich. 77. 

{a] An instruction which contains 
irreconcilable propositions is errone- 
ous in substance, and a general ob- 
jection thereto is sufficient to pro- 
cure a review on appeal. St. Louis, 
ete, Ki Coty. Bright) LOS) Arke 45/159) 
SW 33. 

75. U. S.—First Unitarian Soc. v. 
Faulkner, 91 U.\S. 415, 23 L. ed. 283; 
Wiggins Ferry Co. v. Levinson, 211 
Med, 122; 127 CCA 520; Holmes. v. 
Montauk Steamboat Co., 938 Fed. 731, 
Say (COUN BSE 

Ala.—Birmingham R., etc., Co. v. 
Simpson,, 177 Ala. 475; 59 S 213; 
eeet cen v. Vest, 166 Ala. 235, 51 S 
8 


Ark.—Fancher v. Kenner, 110 Ark. 
Lt pel OLS Win LOO pole HUOUIS eter gin 
Co. v. Williams, 105 Ark. 331, 151 SW 
243; Missouri, ete., R. Co. v. Duncan, 
104 Ark. 409, 148 SW 647; Midland 
Valley R. Co. v. Lemoyne, 104 Ark. 
327, 148 SW 654; Thompson v. South- 
ern Lumber Co., 104 Ark. 196, 148 
SW 537: Harmon v. Frye, 103 Ark: 
584, 148 SW 269; Strickland v. Strick- 
land; 103) Arki 183; .246 Sw 5015 
Fourche River Valley, etc., R. Co. v. 
Tippett, 101 Ark.) 376,.142. SW »520: 
Gereni-v. St.) Louis, ete), RE. Coa.; -99 
Ark. 226, 137 “SW “11005 St. Louis; 
CluC., a Coie Stovall 9S Arkn 42:5; 
136 SW _ 169; St, Louis; ete: R. Co.rv: 
Booth, 98 Ark. 227, 1385 SW 811; St. 
Louis, ete,, R. Co. -v. Stacks, 97. Ark, 
405, 1384 SW 315; A. L. Clark Lumber 
Co. Vv. St... Coner;, 97) -Ark. 358, 133. SW, 
1132; Miles v. Monroe, 96 Ark. 531, 
132 SW 6438; El Dorado Ice, ete., Co. 
v. Kinard, 96 Ark. 184, 131 SW 460; 
Cornish v. Friedman, 94 Ark. 282, 
126 SW 1079; St. Louis, ete, R. Co. 
v. Carter, 93 Ark. 589, 126 SW 99: 
EOACH ENE w EVeCtOr, e190) PAT. onde len eb23 
SWE SOS” Shr Ibo bb ey MAWONn IR Cro) Main, 
Dallas, 938 Ark. 209, 124 SW 247; St. 
Louis, etc., R, Co. v. Puckett, 88 Ark. 
204, 114 SW 224; St. Louis, ete, R. 
Co. v. Sparks, 81 Ark. 187, 99 SW 
73; McElvaney yv. Smith, 76 Ark. 468, 
88 SW 981, 6 AnnCas 458; Davis v. 


Bartholomew, 
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given, to which objections were made and excep- 


{§ 752] bb. Sufficiency of Objection: Specify- 
In most jurisdictions, in order that 
objections to instructions which are not clearly and 
inherently erroneous’* may be considered on ap- 
peal, they must, as a general rule, have been speci- 
fic, pointing out the particular ground or grounds 
of objection, so as to enable the court to correct 
them, and no other objections are available in the 
appellate court than those specified in the court be- 
And of course the objection must point 
out the particular instruction or instructions or 


Richardson, 76 Ark. 348, 89 SW 318; 
St. Louis, ete., R. Co. v. Bowen, 73 
Ark. 594, 84 SW 788, 3 AnnCas 573. 

Cal.—Dyas vy. Southern Pac. 
140) Cals 296, Tse Pl Oi 2s lson tay. 
Moore, 11 /Cal, A. 377, 105) Pe27d, 

Colo.—National Fuel Co. vy. Green, 
50 Colo. 307, 115 P 709; Portland Gold 
Min. Co; Vv. O’ Hara, 45 Colo. 416) 108 
Piss Colorado. City wa, Laate a2 
Colo. 468, 65 P 630; Denver v. Borke, 
25 Colo. A. 127, 135 P 1191; Denver v, 
Moewes,. 15 Colo, A. 28, 60 P1986: 
Denver, etc, (R21 Co: iver Bulasky ola: 
Diteh (Co. dt Colow Aus Aileen 2 24e 

Conn.—Hayden v. Fair Haven, etc., 
1, wee %6.Conn., 355, 40.6 A: 613s 

C.—District of Columbia v. 
Die erie 23 App. 577; Baltimore, etc., 
R. Co. v. Golway, 6 App. 143. 

Ga.—Atlantic Coast Line R. Co. v. 
Jones, 132 Ga. 189, 638 SE 834; Mu- 
tual L. Ins. Co. v. Chambliss, 131 Ga. 
60, 61 SE 1034; Walker v. Liddell,’ 
103 Ga. 574, 30 SE 294. 

Ill.—Sample v. Chicago, ete, R. 
Co., 233 Dll. 564, 84 NE 643 faft 138 
TLL ALA Os Franklin Park v. Frank- 
lin, 231 Ill. 380, 88 NE 214; Jackgon- 
ville, ete, R. Co. Vi Wilhite, 209s eEEES 
84, 70 NE 583; Gamble-Robinson 
Commun. Co. v. Oregon Short Line R. 
Co., 174 Ill. A. 375; Chicago ,v. Ever- 
leigh, 162 Ill. A. 623; Baldwin Co. vy. 
Paley, 161 Ill. A. 300; Grollman_ wy, 
Lake Geneva Piano Stool Co., 147 Ill. 
A. 332. 

Ind.—In re Darrow, 175 Ind. 44, 
92 NH 369; Turner v. Madison First 
Nat. Bank, 78 Ind. 19; New v. Jack- 
son, 50 Ind. A. 120, 95 NE 328; Brod- 
erick v. Pittsburgh, ete... R, Co. 47 
Ind. A. 224, 94.NE) 232. 

Iowa.—Tyler v. Bowen, 124 Iowa 
452, 100 NW 505; Lutz: y.. Anchor EF 
Ins. Co., 120 Iowa 136, 94 NW 274, 98 
AmSR 349; Price v. Burlington, etce., 
R. Co., 42 Iowa. 16. 

Md.—Arnold v. Fowler, 94 Md. 497, 
51 A 299, 89 AmSR 444. 

Mass.—Hmmons vy. Alvord, 177 
Mass. 466, 59 

Minn.—Stuhr v. Wright County 
Tel. Co., 119 Minn. 508, 138 NW 693; 
Zimmerman v. Burchard-Huiburt Inv. 


Cove WaT Mian er temeel 2Otge INI Vanstone 
Witzka v. Moudry, 83 Minn. 78, 85 
NW 911. 


Mo.—Kelley v. Ross, 165 Mo. A. 
475, 148 SW 1000. 

Mont.—By express statutory pro- 
vision. Winterscheid v. Reichle, 45 
Mont. 238, 122 P 740; Kelly v. Butte, 
44 Mont. 115, 119 P 171; Frederick v. 
Hale, 42 Mont. 153, 112 P70; Le- 
hane v. Butte WHlectric R. Co., 37 
Mont. 564, 97 P 1038. 

Nebr.—UlIrich v. pais one ue ney, 69 
Nebr. 773, 96 NW 6 

N. M.—Colbert v. Tet PubpiGo-. 
142 P 146. 

N. Y.—Austin v. Bartlett, 67 App. 
Div. 312, 73 NYS 156 [rev on other 
enounds 178) NY Youslon 70s Ni spoils 
Powers v. Reiser, 121 NYS 9383 [rev 
reh 120 NYS 819]. 

N. C.—Dobbins vy. Dobbins, 141 N. 
C. 210, 53 SH 870, 115 AmSR 682. 

Ss. D.—Dilger V. .Gritiths, 26 oS) DP 
411, 128 NW. 487. 

Tex.—Hagelstein v. Blaschke, (Civ. 
A.) 149 SW 718; Stone vy. Stitt, 56 
Tex. Civ. A. 465, 121 SW 187 (holding 
that an objection that a paragraph of 
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part thereof complained of, and a general objec- 
tion to the instructions, or to the charge as a whole, 
is not available on appeal, where some of the in- 
structions or parts of the charge are correct.7® 
Mere informalities in objections to instructions will 
be disregarded by the appellate court,’7 and a spe- 
cifie objection will be liberally construed and, 
it is clear, will: be considered, however crude it 


may be.’§ 


Time of making objections. Objections to the 
giving of instructions must be made at the time 


the charge was confusing, ambiguous, 
and contradictory, that it was also 
inapplicable either to the facts or law 
of the case, and should not have been 
given, was too general to merit con- 
sideration). 

Utah.—Pool v. Southern Pac. Co., 
20 Utah. 210, 58 P 326. 

Vt.—Cramton v. Chapman, 85 Vt. 
74, 81 A 231; Sherman vy. Delaware, 
eve.;- Canal Col, 71 oVt: 325; 45 “A227. 

[a] The reason tor requiring spe- 
cific objections in case of complaint 
of the charge given is to give the 
trial court an opportunity to correct 
his error. Lindsay Land, etc., Co. v. 
Smart Land, etc., Co., 137 P 837. 

[b] Objection to part of instruc 
tion.— Where on a trial a purty ob- 
jects to the first part of an instruc- 
tion on a specified ground, but makes 
no general objection to the whole in- 
struction, an objection to the latter 
part of the instruction cannot be 
made for the first time on appeal. 
Arkansas, etc., R. Co. v. Graves, 96 
Ark. 638, 132 SW 992. 

[ec] Objections by medium of spe- 
ciai requests.—(1) It has been held 
that objections to the giving of er- 
roneous charges cannot be made by 
the medium of special requests. El- 
dridge v. Citizens’ R. Co., (Tex. Civ. 
AS) LOOISW 375.102)" Buty onthe 
other hand it has been held that, 
where an instruction contains irrec- 
oncilable propositions, an objection 
thereto is sufficiently raised by a re- 
quested instruction in direct conflict 
with the objectionable part of ee 
instruction given. St. Louis, ete., R. 
Co. v. Bright, 109 Ark. 4, 159 SW 
33: 

{d] An objection to oral instruc- 
tions that defendant excepts to the 
giving of each instruction is suff- 
cient to preserve the errors for review. 
Baumle v. Verde, 33 Okl. 243, 124 P 


1083, 41 LRANS 840, AnnCas1914B 
317, 
76. Ark.—Yancey v. Bruce, 109 


Ark. 569, 160 SW 863; H. D. Williams 
Cooperage Cow, Clark, 105 Ark. 157, 
150 SW 568; Ward v. ‘Sturdivant, 86 
Ark. 103, 109 SW 1168. 

Conn. ~ Hayden v. Fair Haven, etc., 
Iey3 aod 76 Conn. 355, 56 A 613. 

C.—District of Columbia y. Die- 
Sick. 23 App. 57%, 

Iowa.—Lutz v. Anchor F. Ins. Co., 
120 Iowa 136, 94 NW 274, 98 AmSR 
349. 

Mich.—Ulmer v. Seelman, 159 Mich. 
253, 123 NW 1124. 

Utah.—Nebeker vy. Harvey, 21 Utah 
363, 60 P 1029. 

Wis.—Brunette vy. Gagen, 106 Wis. 
618, 82 NW 564 

[a] In Texas, however, it has been 
held that the rule stated in the text 
does not apply, but a party may 
claim error in all parts and para- 
graphs of the charge without having 
specified in the court below the par- 
ticular error relied on. Galveston, 


ete, R. Co. v. Babno, (Civ. A.) 140 
SW 362. 
[b] Objection waived as to one 


instruction.— Where an objection to 
two instructions is made in gross, 
and the objection to one is waived 
because omitted from the motion for 
new trial, the court, on appeal, can- 
not consider the other. Dowell v. 
Schisler, 76 Ark. 482, 88 SW _ 966. 

77. De Ford v. Johnson, 152 Mo. 
A> 209, 133 SW 393. 
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tion. 
[§ 753] ce. 


if 


Applications of Rules. 
ance with the rules stated in the preceding sections 
a specific objection in the trial court is necessary to 
enable a party to raise on appeal the objection that 


[§§ 752-753 


they are given,’® before the retirement of the 
jury,®° or before the charge is read to the jury,** 
according to the practice in the particular jurisdic- 


In acecord- 


instructions given were not authorized by the plead- 


78. De Ford v. Johnson, 152 Mo. 
A. 209, 133 SW 393. 

79. U. S.—Sutherland v. Round, 57 
Fed. 467, § CCA 428. 

Colo.—Smith ‘v. Cisson, 1 Colo. 29. 

Iowa.—Havelick vy. MHavelick, 18 
Iowa 414. 

Minn.—Turrittin v. Chicago, etc., 
R. Co., 95 Minn. 408, 104 NW 225. 

Nebr.—Smith vy. Kennard, 54 Nebr. 
523, 74 NW 8a9. 

ace ark a [38 Cye 1790]. 

S.—U. S. v. Carey, 110 U. 

51> 7 Sct 424, 28 L. ed. 67; iaantenee 
v. Peyton, 102 U. S. 333, 26 L. ed. 


KS 
Parham, 66 Ala. 


Ala.--—Tyree v. 
424. 

Ill.—Baldwin Co. v. Paley, 161 II. 
A. 300. 

La.—Hathcock v. Gray, 22 La. Ann. 


472. 

aoe ees v. Sawyer, 73 N. H. 

0; 59 A 36 

N. Lhite, etc., Ins. Co. v. Me- 
chanics’ F. Ins. Co., 7 Wend. 31. 

See Trial [388 Cye 1790]. 

Sl. Lexas; ‘etc., Ri ‘Couvitrrancis: 
(Tex. Civ. A.) 165 SW 40 (holding 
that a statute to this effect had no 
application to an action tried before 
it became ‘effective). 


82. . S.—Issaquah Coal Co. v. 
U. S. Fidelity, etc., Co, 126 Fed. 89, 
61 CCA 145. 


Colo.—Empson Packing Co. 
Vaughn, 27 Colo. 66, 59 P 749. 

Ga.—Ellenberg v. Southern R. Co., 
7 Ga. A. 388, 66 SE 1102. 

Ill.— Chicago, ete., R. Co. 
dolph, 199 Ill. 126, 65 NE 
101 Ill. A. 121]; Brennan y. Streator, 
168 Dll, A: 134 [aff 256 Til. 468, -100 
NE 266]. 

Mass.—Shaw v. New York, etc., R. 
Co., 150 Mass. 182, 22 NE 884. 

Miss.—Mississippi Cent. R. Co. v. 
Pillows, 101 Miss. 527, 58 S 483. 

N. Y.— Austin v. Bartlett, 67 App. 
Div. 312, 73 NYS 156 [rev on other 
grounds 178 N. Y. 310, 70 NE 885]. 

S. C.—Davis v. Reynolds, 91 Sac 
439, 74 SE 827 (punitive damages); 
Ackerman vy. Atlantic Coast Line R. 
Co., 83 S. C. 276, 65 SE 265; Acker- 
man yv. Atlantic Coast Line R. Co., 83 
So O@'278,. 65) SEH e268: SPlunketts tv; 
Piedmont Mut. Ins. Co., 80 S. C. 407. 
61 SE 893; Elms v. Southern Power 
Co., 79 S. C._502, 60 SE 1110;° Nickles 
v. Seaboard Air Line R. Co., 74 S. C 
102, 54 SE 255; Oliver v. Colum- 
bias ete.” Ra Cow bo iS, (Cant s 430 SR) 
3 


Ra Coloma. 
A. 431, 70 SW 


Vt.—Kilby v. Erwin, 84 Vt. 266, 78 
A’1021. 

Objections as to pleadings and is- 
sues see supra §§ 621-624, 720. 

[a] In Maryland, (1) where re- 
quests for instructions make no ref- 
erence to the pleadings, no question 
as to the pleadings can arise thereon 
on appeal. Fletcher v. Dixon, 107 
Md. 420, 68 A 875; Baltimore Bldg. 
Assoc. No. 2 v. Grant, 41 Md.. 560; 
Giles v. Fauntleroy, 13 Md. 126; Leop- 
ard v. Chesapeake, et¢., Canal Co., 
1 Gill 222. (2) But where the 
court’s attention is drawn by defend- 
ant’s prayers to every count in the 
declaration, it is error for the in- 
structions to authorize a verdict for 
plaintiff on any grounds not set out 
in valid counts. Fletcher v. Dixon, 


Vv. 


v. Ran- 
142 [aff 


Tex.—Galveston, ete.,; 
Pendleton, 30 Tex. Civ. 


ings §* or by the evidence;** that they were not 
sufficiently full;®* that they were not sufficiently 


107 Md. 420, 68 A 875. 
requests see infra § 759. 

83. Ga.—Mutual L. Ins. Co. v. 
Chambliss, 131 Ga. 60, 61 SE 1034; 
Ellenberg v. Southern R. Co., 7 Ga. 
A. 388, 66 SE 1102. 

Iowa.—Steele v. Andrews, 144 Iowa 
360, 121 NW 17. 

i eae ae v. Fenlason, 18 Me. 495, 

A 3 

Md. aP ay express statutory pro- 
vision. B. F. Sturtevant Co. v. Cum- 
berland, 106 Md. 587,,68 A 351, 14 
AnnCas 675; Arnold v. Mowler, 94 
Md. 497, 51 A 299, 89 AmSR 444; 
Worcester County v. Ryckman, 91 
Md. 36, 46 A 317; Regester v. Med- 
calf, 71 Md. 528, 18 A 966; Stoner v. 
Devilbiss, 70 Md. 144, 16 A 440; 
Straus v. Young, 36 Md. 246. 

Minn.—Witzka v. Moudry, 83 Minn. 
78, 85 NW 911. 

Mo.—Price v. Hallett, 138 Mo. 561, 
388 SW 451. 

Mont.—Winterscheid v. Reichle, 45 
Mont. 238, 122 P 740; Kelly v. Butte, 
44 Mont. 115, 119 P 171; Nelson v. 
Boston, ete., Cons. Copper, ete., Min. 
Co., 35 Mont. 223, 88 P 785. 

N. C.—Turner v. roan Lumber 
Co; 1LON Ne Ci387, 126) SHe2 

Ss. D.—Dilger v. Griffith, aoe SD 
411, 128 NW 487. 

{al Incompetent evidence. — It 
cannot first be urged on appeal that 
certain evidence was incompetent, and 
that it was consequently error to in- 
struct thereon. Jennings v. Garner, 
30 Or. 344, 48 P 177. 

84 U. S.—American Bonding, etc., 
Co. v. Baltimore R. Co., 124 Fed. go 
60. CCA 52 [certiorari den 191 U. S 
575, 24 SCt 846, 48 L. ed. 308]; 
County We Gibson, 107 Fed. 363. 

Ala.—Birmingham R., etc., Co. v. 
Simpson, -174~ Alan 47505 59 SiSeeakos 
Louisville, etc., R. Co. v. Holland, 
173) Ala. (675; 55S L0012 

Colo.—Denver' v. Murray, 18 Colo. 
A. 142, 70 P 440. 

Iowa.—O’Neil v. Adams, 144 Iowa 
385, 122 NW 976; Conway v. Jordan, 
110 Iowa 462, 81 NW 703. 

Kan.—Adam v. Johnson, 65 P 662; 
State v. Asbell, 10 Kan. A.. 368, 59 P 
727; John V. Farwell Co. v. Thomp- 
ee 8 Kan. A. 614, 56 P 151. 

y.—Louisville R. Co. v. Roberts, 
70 on 833, 24 KyL 1160. 

Mass. —Whitney Hlectrical Instru- 
ment Co. v. Anderson, 172 Mass. 1, 
51 NE 182. 

Mich.—MacDonald v. Freeman Mfg. 
Co., 160 Mich. 380, 125 NW 352. 

Minn.—Osborn v. Mississippi, etc., 
Rum Boom Co., 95 Minn. 149, 103 NW 
879; Rutherford vy. Selover, 87 Minn. 
495, 92 NW 413. 

Nebr.—Trenholm v. Kloepper, 88 
Nebr. 236, 129 NW 486. 

Okl.—Muskogee First Nat. Bank v. 
Tevis, 29° OK. 714, 119 BP) 218) 

Or.—Ferrari v. Beaver Hill Coal 
Co., 54 Or. 210, 216, 102 P 1016. 

Pa.—Kalin v. Wehrle, 36 Pa. Super. , 
305. 

Ss. C.—Lowrimore v. Palmer Mfg. 
Co., 60 S. C. 153, 38 SE 430; Bowen v. 
Southern R. Co.;5.58 S.C; 322, 36 SE 
590. 

Tenn.—Chicago Guaranty Fund 
Life Bee. vy. Ford, 104 Tenn. 533, 58 
SW 23 

Tex. sheratder v. Swift, (Civ. A.) 147 
SW 690; Logre v. Galvéston Electric 
Cor, (Civ. A.) 146 SW 303; Galveston, 
ete., R. Co. v. Saunders, (Civ. A.) 141. 


Refusal of 


Cass 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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specific ;*° that they misstated or imperfectly stated 
the evidence,®* the arguments of counsel,3? the ad- 
missions of the parties,** or the pleadings or is- 
sues;®° that they failed to limit the consideration 


SW 829; Bangle v. Missouri, etc., R. 
Co., (Civ. A.) 140 SW 374; Houston, 
ere. Ros Coy ve, Gray, 
SW 729; Smith v. Guinn, (Civ. A.) 
131 SW 635; Missouri, etc., R. Co. v. 
Malone, (Civ. A.) 126 SW 936; Car- 
wile v. Cameron, (Civ. A.) 116 SW 
611; Missouri Valley Bridge, etc., Co. 
VaR bavandscbow Tex OlvimeAcd 1052 16 
SW 93; Orange Lumber Co. v. Thomp- 
son, (Civ. A.) 113 SW 568; Interna- 
tional, .ete;, RR. Go. iV. Wray, 43 Tex. 
Civ. A. 380, "96 SW 74; Red River, etc., 
RE CON Vs "Reynolds, 38 Tex. Civ. A. 
505, 85 SW 1168; Stewart v. Interna- 
tional, ete., R. Co., (Civ. A.) 85 SW 
310; Galveston, etc., R. Co. v. Hub- 
bard, 30 DEX: Civ. A 348, 76 SW 764; 
Reichert v. International, etc., R. 
Co., (Civ. A.) 72 SW 1031; Hargrave 
v. Western Union Tel. Co., (Civ. A.) 
60 SW 687. 

Wash.—Duteau v. Seattle Electric 
Co., 45 Wash. 418, 88 P 755. 

Wis.—Taylor v. Seil, 120 Wis. 32, 
97 NW 498. 

Necessity for request for further 
or more specific instructions see in- 
fra §§ 756, 757. 

85. Ala.—Daniel v. Bradford, 132 
Ala. 262, 31 S 455 

Ark.—Russellville Anthracite Coal 
Min. Co. v. Ouita Anthracite Coal Co., 
97 Ark. 643, 1384 SW 624; Hl Dorado 
Ice, ete., Co. v. Kinard, 96 Ark. 184, 
131 SW 460; Aetna Ins. Co. v. Brown, 
To ARK. 2515 08lisw wb. 

Ga.—Atlantic Coast Line R. Co. v. 
Jones, 122 Ga. 189, 63 SEH 834. 

Ind.—South Bend Brick Co. v. Gol- 
ler, 46 Ind. A. 531, 93 NE 37. 

Iowa.—Scott v. O’Leary, 157 Iowa 
222, 188 NW 512; Colby v. United 
Breweries Co., 148 Iowa 552, 126 NW 
348; Greenlee v. Eggert, 137 Iowa 
120, 113 NW 849. 

Minn.—Kostrezeba v. Hobart Iron 
Co., 103 Minn. 337, 114 NW _ 949; 
Schmitt v. Murray, 87 Minn. 250, 91 
NW 1116. 

Mont.—Great Falls Meat Co. v. 
Jenkins, 33 Mont. 417, 84 P 74. 

Nebr.—Sheridan Coal Co. v. C. W. 
Hull Co., 87 Nebr. 117, 127 NW 218, 
138 AmSR 435; McClatchey v. Ander- 
son, 84 Nebr. 783, 122 NW 67; Olm- 
. sted v. Noll, 82 Nebr. 147, 117 NW 
102; Henry v. Omaha Packing Co., 81 
Nebr. 237, 115 NW 777; South Omaha 
v. Meyers, 3 Nebr. (Unoff.) 699, 92 
NW 748; Parsons Band Cutter, ete., 
Corky: Gadeke, 1 Nebr. (Unoff.) 605, 
95 NW 850. 

N. C.—Craft v. Albemarle Timber 
Co., 1320 NCH 1515943 “SH 59 7s8 Ken- 
drick v. Dellinger, 117 N. C. 491, 23 
SE 4388. 

Or.—Rogers v. Wallace, 10 Or. 387. 

S. C.—Garrett v. Weinberg, SOS: 
C. 162, 37 SE 61. 

Ss. D.—Dell Rapids Mercantile Co. 
v. Dell Rapids, 11 S. D. 116, 75 NW 
898, 74 AmSR 783. 

Tex.—International R. Co. v. Rog- 
ers, (Civ. A.) 124 SW 446; De Cas- 
tillo v. Galveston, ete., R. Co., 42 Tex. 
Civ. A. 108, 95 SW 547; Galveston, 
etc., R. Co. v. Paschall, 41 Tex: Civ. 
A. 357, 92 SW 446; Ramm v. Galves- 
ton, etc., R. Co., (Civ. A.) 92 SW 426; 
Schneider v. Sanders, 26 Tex. Civ. A. 
169, 61 SW 727; Halsell v. Neal, 238 
Tex. Civ. -Aj/26, 56 .SW 137. 

Wash.—Duteau v. Seattle BHlectric 
Co., 45 Wash. 418, 88 P 755; Dow v. 
Dempsey, 21 Wash. 86, 57 P 355; 
Enoch vy. Spokane Falls, etc., R. Co., 
6 Wash. 393, 36 P 966. 

Necessity for request. for further 
or more specific instructions see in- 
fra §§ 756, is 

86. Me.—Bradstreet v. Rich, 74 
Me. 303; Grows v. Maine Cent. R. Co., 
69 Me. 412. 

Mass.—Minihan vy. Boston El. R. 
Co., 205 Mass. 402, 91 NE 414; Wright 
v. Wright, 139 Mass. 177, 29 NE 380. 
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misleading,®* or 


Mich.—Wolf v. Holton, 110 Mich. 
166, 67 NW 1082; Farmers’ Mut. F. 
Ins. Co. v. Gargett, 42 Mich. 289, 
oak 954; Reeves yv. Kelly, 30 Mich. 


Minn.—Kloppenburg v. Minneapo- 
lis; ete:, Rv “Cos. 12386 Minn.” 173, 1438 
NW _ 322; O’Connor y. Chicago, etc., 
R. Co., 27 Minn. 166, 6 NW 481, 38 
AmR 288. 

N. H.—Cutler v. Welsh, 43 N. H. 


bee 

Y.—Naumann vy. Brewers’ Ice. 
Gan “53 .N. Y. Super. 121; Arnstein v. 
Haulenbeek, 16 Daly 382, 11 NYS 

N. C.—Cathey v. Shoemaker, 119 
N. C. 424, 26 SE 44. 

Pa.—Wanner v. Manufacturers’ 
ete.,. .Mut.. B. Ins, Co.,, 245, Pa, 80,191 
A 498; Moore v. Pennsylvania R. Co., 
242 Pa. 541, 89 A 671; Illig v. Mo- 
nongahela Natural Gas Co., 238 Pa. 
324, 86 A 196; Newingham vy. J. C. 
Blair Co., 232 Pa. 511, 81 A. 556; 
Chestnut Hill, etc., Turnp. Road Co. 
v. Montgomery County, 228 Pa. 1, 76 
A 726; Stewart v. New York, etce., 
Gas Coal Co., 207 Pa. 220, 56 A 435; 
Kuntz v. New York, etc., R. Co., 206 
Pa, 162, 55 A 915; Krepps v. Carlisle, 
157 Pa. 358, 27-A. 741; Hilty-v. Salts- 
burg Coal Min. Co., 55 Pa. Super. 104; 
Orri (vas (Griffith, 47 -Pa.7; Super. 913; 
Brown v. Sunbury, ete., Electric St. 
R. Co., 438 Pa. Super. 61; Biehl v. Gen- 
eral Acc. Assur. Corp., 38 Pa. Super. 
110; McCosh vy. Myers, 25 Pa. Super. 
61; O’Donnell v. Gaffney, 22 Pa. Su- 
per. 316; Bailey v. Mill Creek Coal 
Co., 20 Pa. Super. 186; Taylor v. Bur- 


rell, 7 Pa. Super. 461. 

R. I1.—Case v. Dodge, 18 R. I. 661, 
29 A 785. 

S. C.—Davis v. Elmore, 40 S. CG 
533, 19 SH 204; Rumph v. Hiott, 35 
s. ¢. 444, 15 SE 235. 

Wis.—Muetze v. Tuteur,) 0 wis: 


236, 46 NW 1238, 20 AmSR 115, 9 
LRA 86; Braunsdorf v. Fellner, 76 
Wis. 1, 45 NW 97. 

[a] Bequest for correction neces- 
sary.—To render the error available 
on appeal the party aggrieved should 
request the court to correct its state- 
ment, so as to make it conform to 
the evidence. Arnstein v. Haulen- 
beek, 16 Daly 382, 11 NYS 701. 

87. Hatcheil v. Chandler, 62 S. C. 
380, 40 SE 777. 


88. Hardy v. Mitchell, 161 N. C. 
351, 77 SE 225; La Roque v. Ken- 
nedy, 156 N. C. 360, 72 SE 454. 

89. U. S.—Greer v. Catlin, 171 
Fed. 838, 96 CCA 586. 

Mass.—Emmons: vy. Alvord, 177 
Mass. 466, 59 NE 126. 

Mich.—In_ re Johnson, 160 Mich. 


585, 125 NW 702. 

Minn.—Staloch v. Holm, 100 Minn. 
276, 111 NW 264, 9 LRANS 712. 

Nebr.—Larson v. Chicago, ete, R. 
Co., 89 Nebr. 247, 131 NW 201. 

Ss. C.—Cannon v. Baker, 97 S. C. 
116, 81 SE 478; Hiller v. Columbia 
Bank, 96) Sia Cs 74, 79 SE 899; GC. B. 
Crosland Co. v. Pearson, 86 S. C. 3138, 
68 SE 625; Anderson v. Western 
Union, Tels Co; 85. 1S), ©. 252: 67, SE 
232, 477; Martin v. Columbia Electric 
StaiR:,. ete: Con 845Se ©. 5635 66.Sh 
993; Jones yv. Parker, 818. Cy 214, 
62 SE 261; Pooler v. Smith, 73 S. GC. 
102, 52 SE 967; Sharpton v. Augusta, 
etes TRACOLeicmoue@s tl 624 (Ot SHiyb53): 
Turner v. Lyles, 68 S. C. 392, 48 SH 
301; Oliver v. Columbia, ete., R. Co., 
BES) (Cu Is snSE 307; Thompson Vv. 
Security Trust, etce., Ins. Costs’ 
C. 290, 41 SE 464; "Bryce v. Cayce, 
62 S. C. 546, 40 SE 948; Garrett v. 
Weinberg, 59 ps CO ENG yA Sy (ered By yi ka 
Bowen v. Southern R. Co., 58 S.-C. 
222, 36 SE 590. 

Tenn.—National Hosiery, etc., Co. 
wa Nae? 124 Tenn. 155, 135 SW 
( . 
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of evidence to the very purpose for which it was 
admissible ;°° that they were incomplete,®! unneces- 
sarily long,®** uncertain, ambiguous, or otherwise 


conflicting or contradictory ;°* that 


Tex.—Milmo v. Adams, 79 Tex. 526, 
15 SW 690; Johnson v. International, 
Rw Co., .24:.. Tex, Civi, As L48 5% 


Foley v. Everett, 142 Ill. A. 
Hasbrouck v. Western Union 
. Co., 107 Iowa 160, 77 NW 1034, 
70 AmSR 181. 

91. Ark-—St. Louis, ete., R. Co. v. 
Carter, 93 Ark. 589, 126 SW 99. 

Colo.—Goldhammer vy. Dyer, 7 Colo. 
OND AY ee ys ol Sa ler 

Hawaii.—Brown y. Bannister, 14 
Hawaii 34. F 

Minn.—Hagen v. Wome an oes R. 
Co., 123 Minn. 109, 1483 NW 1 

Wash. —Box v. Kelso, 5 Wash. 360, 
SN OTiSs 

Wecessity for request for further 
instruction see infra §§ 756, 757. 

92. Andrew v. Linebaugh, 260 Mo. 
6235 16905 W L359) 

93. U. S—Graham vy. U. S., 231 U. 
S. 474, 34 SCt 148, 58 L. ed. 319 [aff 
188 Fed. 651, 110 CCA 465]. 

Ala.—Green v. Southern States 
Lumber Co:, 163 Ala.).511,..505 S.. 92g; 
Poull v. Foy-Hays Constr. Co., 159 
Ala. 453, 48 S 785; Pellum v. State, 
89 Ala. 28, 8 S 88. 

Ark.—Prescott, ete, R. Co. v. 
Franks, 163 SW 180; Geren v. St. 
Louis, ete., R. Co., 99 Ark. 226, Poe 
SW 1100; St. Louis, etc. R. Co. 
Stovall, 98 Ark. 425, 136 SW 169; 
Missouri, ete. R. Co. v. Daniels, 98 
Ark. 352, 136 SW 651; St. Louis, etc., 
R. Co/:v. Booth,*98 Ark. 227, 135 SW 
811; Russellville Anthracite Coal Min. 
Co. v. Ouita Anthracite Coal Co., 97 
Ark. 6438, 134 SW 624; Western Union 
. Co. v. Wilson, 97 Ark. 198, 133 
SW 845; Miles v. Monroe, 96 Ark. 
531, 132 SW 643; St. Louis, ete. R. 
Co. v. Hartung, 95 Ark. 220, 128 SW 
1025; St. Louis, ete., R. Co. v. Carter, 
93 Ark. 589, 126 SW 99; St. Louis, 
ete., R. Co. v. Dallas, 93 Ark. 209, 124 
SW. 247. 

Mass.—Raymond v. Nye, 5 Mete. 
oo Lathrop v. Sharon, 12 Pick. 


Minn.—Kloppenburg v. Minneapo- 
lis;-ete Re Cosr1239 Minntoliess443 
NW 322; Treacy v. Powers, 112 Minn. 
226, 127 NW 936; Minneapolis, etce., 
Hlectric Tract. Co. v. Enggren, 111 
Minn. 373, 127 NW 391; Koreis v. Min- 
neapolis,, etc., R. Co., 108 Minn. 449, 
122 NW _ 668, 133 "AmSR 462, 25 
LRANS 339; Brace v. St. Paul ‘City 
R. Co., 87 Minn. 292, 91 NW 1099; 
Holm v. Sandberg, 32 Minn. 427, 21 
NW 416. 

Mo.—Powell v. Union Pac. R. Co., 
a Mo. 420, 164 SW 628 

N. J.—Nemeth v. Slaft, U3eINee deka 
615, 75 A 901; Reddy v. Brown, 63 
NERA PLS 9% 44 A 935. 

N. Y.—Quinby VveuCarhartiplo3@eNe 
Yee 509280) Ni O72: 

Pa.—Johnson v. Capital F. Ins. Co., 
218 Pa. 421,. 67 A 7480 Slavanwlivy. 
Northern Cambria St. R. Co.,. 4% Ra. 
Super. ae Blank v. Barnhart, 17 Pa. 
Super. 214. 

S. C.—Smalls v. La Roche, 93 S. C. 
45, 75 SH 1016; Dover v. Lockhart 
Mills, 86 S.C. 239, 68 SE 525; Fowler 
ae ty 64) Ss (Cosi 420 SE: 

Tex.—Wrighton v. Butler, (Civ. A.) 
128 SW 472. 

Wash.—Box v. Kelso, 5 Wash. 360, 


ol P9738 

94. Ark.—Reich vy. Workman, 110 
Ark. 140, 161 SW 180; Fourche River 
Valley, ete., R. Co. v. Tippett, 101 


Ark. 376, 142 SW 520. 
Cal.—Williams v. Southern Pac. R. 
Co., 110 Cal. 457, 42 P 974. 
Ida.—Wheeler v. Gilmore, TRY 
Co., 23 Ida, 479, 180 P 801. 
S. C.—Love v. Turner, 71 S. C. 322, 
SE 101.. 
85 Vt. 


51 
Vt.—Cramton y. Chapman, 
T4e0Si BAL OST 


etc., 
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they misstated the measure of damages;°* that they 
failed to define terms used therein;*® that they con- 
tained mistakes in names;°’ that they improperly 
assumed facts,°* were on the weight or effect of the 
evidenee,®® or singled out or called attention to par- 
that they submitted questions of 
law to the jury;? that they misstated the law® or 
failed to give a full presentation of the law applica- 
ble to the case;* that there were formal defects in 
their preparation;> that they were given orally 
when required by statute or rule of court to be in 
;° that they were not signed;* that they were 
not marked ‘‘given’’® or ‘‘filed’’;® that requested 


ticular evidence ;+ 


writing 


2195: , Chesapeake,, Letes, JFt.. eCOnum iv. 
Kelley, 157 Ky. 724, 163 SW 1088; 
Robinson v. Great Northern R. Co., 
123 Minn. 495, 144 NW 220; Raiche 
v. Morrison, 47 Mont. 127, 130 P 1074; 
ay v. Breon, 245 Pa. 47, 91 A 
525. 

96. Thompson vy. Southern Lumber 
Co., 104 Ark. 196,.148 SW 537 (con- 
tributory negligence not properly de- 
fined); Rogers v. Rogers, 57 Colo. 132, 
140 P 193; Sampson v. St. Louis, etc., 
mR, Co; 156° MoyweA.- 419, 138° Swi «98; 
Dysant-Cook Mule Co. v. Reed, 114 
Mo. A. 296, 89 SW 591; Pelican v. 
New York Mut. L. Ins. Co., 44 Mont. 
277, 119 P 778; Cogswell v. West St., 
ete., Electric R. Co., 5 Wash. 46, 31 
P 411. 

97. Westbury v. Simmons, 57 S. C. 
467, 35 SE 764. 

98. U. S.—Gibbs v. Consolidated 
Gas Co., 130 U. S. 396, 9 SCt 553, 32 
L. ed. 979. 

Ark.—Wright v. Midland Valley R. 
Co., 163 SW 1151. 

Me.—Libby v. Deake, 97 Me. 377, 
54 A 856. 

Md.—By express statutory provi- 
sion. B. F. Sturtevant Co. v. Cum- 
berland, 106 Md. 587, 68 A 351, 14 
AnnCas 675: Mylander v. Beimschla, 
102 Md. 689, 62 A 1038, 5 LRANS 
316; Padgett v. Sweeting, 65 Md. 404, 
4 A 887; Rasin v. Conley, 58 Md. 59; 
Morrison v. Hammond, 27 Md. 604; 
Lane v. Lantz, a Md. 211; Young v. 
Mertens, 27 Mad. 114. aes 


Mich. —-Houser_ v. 
Mich. 121, 139 NW 9. 

Mo.—Powell v. Union Pac. R. Co., 
255 Mo. 420, 164 SW 628. 

N. Y.—Ryan vy. Conroy, 85 Hun 544, 
33 NYS 330; Laughlin v. Hammond, 
51 Hun 642, 4 NYS 582; Stedman v. 
Western Transp. Co., 48 Barb. 97; 
Carnes v. Platt, 29 N. Y. Super. 270. 

Tex.—Southwestern Tel., etc., Co. 
yv. Allen, (Civ. A.) 146 SW 1066. 

99. U. S.—Holmes v. Montauk 
Steamboat Co., 93 Fed. 731, 35 CCA 
556. 

Md.—By express statutory provi- 
sion. B. F. Sturtevant Co. v. Cum- 
berland, 106 Md. 587, 68 A 351, 14 
AnnCas 675; Mylander v. ‘Beimschla, 
oe Md. 689, 62 A 1038, 5 LRANS 
316. 

Miss.—Chambers v. Meaut, 66 Miss. 
625, 6 S 465. 

Mo.—Andrew v. Linebaugh, 260 Mo. 
623, 169 SW 1835. 

N. C.—Dobbins v. Dobbins, 141 N. 
Cc. 210, 53 SE &70, 115 AmSR 682. 

Tex.—Atchison, etc., R. Co. v. Wor- 
ley, (Civ. A.) 25 SW 478. 

But see Curl v. Lowell, 19 Pick. 
(Mass.) 25. 

1. Steiner v. Jeffries, 118 Ala. 573, 
24 S 37. 

2. Wenks v. Hazard, 149 Iowa 16, 
127 NW 1099 [reh 121 NW 1058]; 
Freckling v. Rolland, 33 N. Y. Super. 
499 [rev on other grounds 53 N. Y. 
422]. By express statutory provision. 
Cushwa v. Williamsport, 117 Md. 306, 
83 A 389; B. F. Sturtevant Co. v. 
Cumberland, 106 Md. 587, 68 A 351, 
14 Ann Cas 675; Stansbury v. Fogle, 
37 Md. 369. 

[a] Objection held _ sufficient.— 
Where, in an action involving the au- 
thority of an agent, the objection to 
an instruction submitting the ques- 


Carmody, 


APPEAL AND ERROR 


to the jury.4 


[§ 754] 


tion to the jury was general, and 
challenged its sufficiency as a matter 
of law, plaintiff was entitled to con- 
tend, on appeal, that the instruction 
was erroneous, in that it left the con- 
struction of a written instrument 
constituting such authority to the 
jury, although the trial court may 
have proceeded on the theory that 
the authority rested partly in parol 
and partly in writing, and was there- 
fore a question for the jury. Wil- 
liamson v. North Pac. Lumber Co., 
38 Or. 560, 63 P 16, 64 P 854. 

Submission of question of law te 
jury see infra § 760. 

8. Bourke vy. Van Keuren, 20 Colo. 
95, 36 P 882; Johnson v. Finch, 115 
Minn. 252, 132 NW 276; Waligora Vv. 
St. Paul Fdy. Co., 107 Minn. 554, 119 
NW 395; Bergh v. Sloan, 53. Minn. 
116, 54 NW 943; Williamson v. State, 
30 Tex. A. 330, 17 SW 722; Hollinger 
Mee ace aa Pacer: Com eZ20eOntie A. 

4 Minn.—Cressy v. Republic Cre- 
peotae Co., 108 Minn. 349, 122 NW 
84. 

Nebr.—Trenholm  y. 88 
Nebr. 236, 129 NW 436. 

Okl.—Muskogee First Nat. Bank vy. 
Tevis, 29 Okl. 714, 119 P 218. 

Or.—Ferrari v. Beaver Hill Coal 
€o:; 54 Or. 210; 216, 20262) Lote: 

Tex.—Davis v. Roosvelt, 53 Tex. 
305; Missouri, ete., R. Co. v. Malone, 
(Civ. A.) 126 SW 936. 

Wash.—Duteau v. Seattle Electric 
Co., 45 Wash. 418, 88 P 755. 

Necessity for request for further 
instruction see infra §§ 756, 757. 

5. Moffatt v. Tenney, 17 Colo. 189, 
380 P 348 (where the objection was 
that special instructions given at the 
request of the adverse party were 
not numbered and signed as required 
by statute); Payne v. Waterloo, ete., 
R. Co., 153 Iowa 445, 1833 NW 781 
(failure to number paragraphs of in- 
structions); Davenport v. Cummings, 
15 Iowa 219 (where two paragraphs 
of the instructions were written on 
the same page, contrary to statutory 


Kloepper, 


directions). 
6. Ala.—Louisville, ete, R. Co. v. 
Hall, 91 Ala. 112, 8 S 371, 24 AmSR 


863 (objection that the court erred 
in making a correction of a charge 
orally instead of correcting the writ- 
ten instruction). 
Colo.—Doyle v. Nesting, 37 Colo. 
522, 88 P 862; Axelson y. Anderson, 
384 Colo. 234, 83 P 626; Jacobs v. 
Mitchell, 2 Colo. A. 456, 31 P 235. 
aaa v. Blackshear, 20 Fla. 
T1.—Franklin Park v. Franklin, 231 
Ill. 380, 83 NE 214; Freet v. Ameri- 
can Electrical Supply Co., 171 Ill. A. 
512) fatls257% Lil. 2485) 1002 NE Os3345 
Downey v. Abel, 87 Ill. A. 530. 
Ind.—In re Darrow, 175 Ind. 44, 
92 NE 369; Heaston v. Cincinnati, 
ete, R: Cos; 16 Ind. 275, 79 AmD 430; 
Taber v. Hutson, 5 Ind. 322, 61 AmD 
96; Baxter v. Baxter, 46 Ind. A. 514, 
92 NE 881, 1039 (failure to rewrite 
modified instruction). But compare 
Shafer v. Stinson, 76 Ind. 374. 
Kan.—Davis v. Wilson, 11 Kan. 74; 
Bowling v. Floyd, 5 Kan. A. 879, 48 
Bases 
Ky.—Howe v. Miller, 65 SW 353, 
66 Sw 184, 23 KyL 1610. 
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instructions were read to the jury by counsel under 
the direction of the court instead of by the court 
itself ;1° or that the triai judge irregularly gave a 
peremptory charge for defendant before argument © 


(b) Requests for and Failure to Give 
Instructions *—aa. Necessity for Requests—(aa) 
Failure to Give Any Instructions—aaa. View That 
This Is Permissible in Absence of Request. 
the rule in'a number of jurisdictions that, in the 
absence of requests for instructions, the court need 
not give any instructions at all;12 and in some juris- 
dictions, if improper instructions are asked, the 


Liais 


Sa wa Tek v. Gillespie, 43 Mo. 
A. 

Nebr.—Gibson v. Sullivan, 18 Nebr. 
558, 26 NW 368. 

N. Y.—Thorp v. Riley, 57 N. Y. Su- 
per. 589, 8 NYS 493. 

N. D._-Boss v. Northern Pac. R. 
Co., 2 N. D. 128, 49 NW 655, 338 AmSR 


756. 

S. D.—Frye v. Ferguson, 6 S. D. 
392, 61 NW 161. 

Tex.—American Cotton Co. v. Sim- 
mons, 39 Tex. Civ. A. 189, 87 SW 
842; Schwartzlose v. Mehlitz, (Civ. 
A.) 81 SW 68. 

7 Moffatt v. Tenney, 17 Colo. 189, 
30 P 348; Bowling vy. Floyd, 5 Kan. 
PESO a Smee Silpos 

8. Bessemer Sav. Bank v. Ander- 
son, 134 Ala. 343, 32 S 716, 92 AmSR 
38; Tyree v. Parham, 66 Ala. 424; 
Harrigan v. Turner, 65 Ill. A. 469; 
Knight, “vi eChicago; ete, Rr Cost 
Iowa 310, 46 NW 112. 

9. Carter v. Kieran, (Tex. Civ. A.) 
115 SW 272. 


10. O'Dell v. Goff, 153 Mich. 643, 
117 NW 359. 
11. Johnson vy. Rhodes, 62 Fla. 


220, 56 S 439. 

12. Failure to instruct without 
request as ground for new trial see 
New Trial [29 Cyc 790 et seq]. 

In criminal prosecutions see Crim- 
inal Law [12 Cye 658 et seq]. 


13. Ark.—Reasoner vy. Brown, 19 
Ark. 234. 
Ill.— Wilkinson vy. Service, 249 Ill. 


146, 94 NE 50, AnnCas 1912 A 41; Os- 
good- v." Skinner1222) (01, 9229, “71eNEsS 
869; Drury v. Connell, 177 I]. 43, 52 
NEN 3685) VChicagos etch RCo mie 
Rathneau, 124 Til. A. 427 [aff 225 TL. 
278, 80 NE 119]; McKeown v. Dynie- - 


wiez, 83) Dil tA. 509% 
Ky.—St. Louis, ete., R. Co. v. Mc- 
Whirter,; 145 Ky. 427, 140 SW 672; 


Louisville, ete., R. Co. v. Wilkins, 143 
Ky. 572, 1386 SW 1023, AnnGas1912D 
518; Louisville, ete, R. Co. Vv. Da- 
vis, 105 SW 455, 32 KyL 306; Turner 
v. Terrill, 97 Sw 396, 730 KyL 89; 
South Covington, etc., R. Co. v. Core, 
96 SW 562, 29 KyL 836; Beavers v. 
Bowen, 93 ‘Sw 649, 29 Kyl 526; Pil- 
cher Mfg. Co. v. Teupe, 91 SW 1125, 
28 KyL 1350; Nicola v. Hurst, 88 SW 
1081, 28 Kyl 87; Louisville, ete, R. 
Co. v. Harrod, 115 Ky. 877, 15 SW 
233, 25 IsyAa 250; Cincinnati, ete., R. 
Var Curd: 60 SW ZOU e2aie Kcy La 
Young. v. Stamp, 7 KyL 605. 
See also Frankfort Modes Glass 
Works v. Arbogast, 148 Ky. 4, 145 
SW 1122. 
ye .—McLellan v. Wheeler, 70 Me. 
Md.—Rosenkritz v. United R., etc., 
Co., 108 Md. 306, 70 A 108. And see 
Coates Vv. Sangston, 5) Md? 121: 
Mo.—Jones v. Pulitzer Pub. Co., 
240 Mo. 200, 144 SW 441; Morgan 
v. Mulhall, 314 Mo. 451, 114 Sw 4; 
Brown v. Globe Printing’ Co., 213 Mo. 
611, 12 SiWe 462, eto, AmSR 627; 
Chicago, Clehrie (COmm Va Randolph 
Town-Site Co., 103 Mo. 451, 15 SW 
437; Distler v. Missouri Pac. R. Col, 
163 Mo. A. 674, 147 SW 518; Sinna- 
mon v. Moore, 161 Mo. A. 168, 142 SW 
494; Tate v. Wabash R. Co., 159 Mo. 
A. 475, 141 SW 459; Shanholtzer Vv. 
Brubaker, 159 Mo. A. 366, 140 SW 
626; Sowders v. St: Louis, ete., R. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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court may overrule the motion without giving any 
So it has been’held that the court 
need not give any instructions to the jury where 
the request made is merely that the jury be in- 
structed generally;1° and that the court is required 
to give only special instructions prepared and pre- 
sented by the parties;*® but that if without request 
the court undertakes to do so it is its duty to see 
that the instructions given are correct,'? and if the 
law is misstated in a material point, to the preju- 
dice of a party to the suit, the court’s action be- 
comes the subject of review, as in case of any other 
But it is the rule in some 
jurisdictions that where an imstruction offered by a 


instructions.!* 


misdirection of a jury.+® 


APPEAL AND ERROR 


instructions.”° 


party is not technically correct, and it is for that 


Co, 120. Mo. A. 1195) 104..SIW 1122) 
Hall v. St. Louis, etc., R. Co., 124 
Mo. A. 661, 101 SW 1137; Wilson v. 
Kansas City So. R. Co., 122 Mo. A. 
667, 99 SW 465; Barnett v. Swerin- 
gen, 77 Mo. A. 64; Eagle Constr. Co. 
v. Wabash R. Co., 71 Mo. A. 626. 

N. M.—Palatine Ins. Co. v. Santa 
Fé Mercantile Co., 13 N. M. 241, 82 
P 363. 

N. Y.—Haupt v. Pohlmann, 24 N. 
Y. Super. 121, 16 AbbPr 301. 

Va.—Womack vy. Circle, 29 Gratt. 
(70 Va.) 192. 

Wis.—Suess v. J. S. Stearns Lum- 
ber Co., 143 Wis. 609, 128 NW 443; 
Stumm v. Western Union Tel. Co., 
140 Wis. 528, 122 NW 1032; Pfister v. 
Milwaukee Free Press Co., 139 Wis. 
627, 121 NW 938; Stuckey v. Fritsche, 
77 Wis. 329, 46 NW 59. 

See Carter v. Bennett, 4 Fila. 283; 
Taft v. Wildman, 15 Oh. 123. 

[a] Peremptory instruction.— 
Where defendant is entitled to a per- 
emptory instruction but does not re- 
quest it, the court need not give it. 
Louisville, ete., R. Co. v. Davis, 105 
SW 455, 32 KyL 306; Samples v. 
Smythe, 105 SW 415, 32 KyL 187. 

14. Owings v. Trotter, 1 Bibb 
(Ky.) 157; Stuckey v. Fritsche, 77 
Wis. 329, 46 NW 59. See also Trial 
[38 Cye 1707]. 

15. Womack v. Circle, 29 Gratt. 
(70 Va.) 192 (holding that a party 
cannot, by asking for a general in- 
struction, devolve upon the court the 
duty of charging the jury on the law 
of the case). 


16. Reasoner v. Brown, 19 Ark. 
234. ; 
17. Turner v. Terrill, 97 SW 396, 


30 KyL 89; South Covington, etc., R. 
Co. v. Core, 96 SW 562, 29 KyL 836; 
Sinnamon v. Moore, 161 Mo. A. 168, 
142 SW 494 (instructions covering 
all issues must be given); Dawson v. 
Wombles, 123 Mo. A. 340, 100 SW 
547; Kyle v. Lehigh Valley R. Co., 
St Neds k2 186, 807A. 934: 


18. Reasoner v. Brown, 19 Ark. 
234. 
19. Louisville, etc., R. Co. v. King, 


131 Ky. 347, 115 SW 196; Louisville, 
etce., R. Co. v. Harrod, 115 Ky. 877, 
fo) SW) 23385 .25) key 350. See also 
Trial [38 Cye 1710]. 

{a] Where instruction is given.— 
This rule does not apply, however, 
where the court gives the instruction 
asked, and therefore appellant cannot 
complain of error in an instruction 
given upon his motion on the ground 
that the trial court did not further 
instruct on the same subject, even if 
it might properly have done _ so. 
Louisville, ete., R. Co. v. Wilkins, 
143 Ky. 572, 136 SW 1023, AnnCas 
1912D 518. 

20. Conn.—Wolfe v. Ives, 83 Conn. 
174, 76 A 526, 17 AnnCas 752. 

Ga.—Central of Georgia R. Co. v. 
Madden, 135 Ga. 205, 69 SE 165, 31 
LRANS 813; Savannah Electric Co. 
v. Jackson, 132 Ga. 559, 64 SE 680; 
Hilton, ete., Lumber Co. v. Ingram, 
119 Ga. 652, 46 SE 895, 100 AmSR 
204; Mays v. Shields, 117 Ga. 814, 45 
SE 68; Central R. Co. v. Harris, 76 
Ga. 501; Pryor v. Coggin, 17 Ga. 444; 


' [38 C. J.-54] 


Haigler v. Adams, 5 Ga. A. 637, 63 
SE 715; Evans vy. Nail, 1 Ga. A. 42, 
57 SE 1020. 


Iowa.—Capital City Brick, ete., Co. 
v. Des Moines, 136 Iowa 243, 113 NW 
835; ‘Overhouser v. American Cereal 
Co., 128 Iowa 580, 105 NW 113; Up- 
ton v. Paxton, 72 Iowa 295, 33 NW 
773; Seekel v. Norman, 71 lowa 264, 
32 NW 334; Owen v. Owen, 22 Iowa 
270, 274 (where it was said: “It may 
be said that the counsel did not re- 
quest instructions, and that there- 
fore it was not obligatory on the 
court to give any. Such a view does 
not accord with our conception of 
the functions and duty of the judge. 
He should see that every case goes 
to the jury so that they have clear 
and intelligent notions of precisely 
what it is that they are to decide. 
His charge is their’ chart and com- 
pass’’). 

Mich.—Barton v. Gray, 57 Mich. 
622, 24 NW 688. 

Nebr.—Morganstern v. Insurance 
Co. of North America, 90 Nebr. 459, 
131 NW 969; Larson v. Chicago, etc., 
R. Co., 89 Nebr. 247, 1381 NW 201; 
Hanover F. Ins. Co. v. Stoddard, 52 
Nebr 745; ahi3 (NWe 290: » York wPark 
Bldg. Assoc. v. Barnes, 39 Nebr. 834, 
58 NW 440 (where it was said ‘that 
the law imposes upon the court the 
duty of stating to the jury the law 
applicable to the case, and an entire 
failure to state the law to the jury 
has the effect of submitting to the 
jury the determination not only of 
the facts but also of the law); Ault- 
man vy. Martin, 37 Nebr. 826, 56 NW 
622; Sandwich Mfg. Co. v. Shiley, 15 
Nebr. 109, 17 NW 267. 

Oh.—Whitaker v. Michigan Mut. L. 
Ins, Co. 7%. Oh: St, 528, 83 INE 7899: 

Pa.—McLane v. Pittsburg R. Co., 
230 Pa. 29, 79 A 237 (measure of dam- 
pees). 

S..D.—Wilson vy. Commercial Union 
Ins: Col, 15 S: Di1322;89 NW, 649. 

Vt. —Rowell v. Vershire, 62 Vt. 405, 
19 A 990, 8 LRA 708; Buck v. Squiers, 
23 Vt. 498; Abbott v. Kimball, 19 Vt. 


551, 47 AmD 708; Vaughan vy. Por- 
ter, 16 Vt. 266; Briggs v. Georgia, 
12 Vt. 60. 


Wash.—Schwaninger v. McNeeley, 
44 Wash. 447, 87 P 514. 

[a] Application of rule.—(1) 
Where defendant relies mainly upon 
one defense, and introduces evidence 
to sustain it, it is error demanding 
a new trial for the judge to omit to 
call the attention of the jury to this 
defense. This is true whether or 
not he is requested by counsel to do 
so. Unless the judge charges upon 
such defense, and thereby calls the 
attention of the jury to it, the case 
is not properly tried, and there is a 
failure to submit to the jury one of 
the important issues made. Chatta- 
nooga, ete., R. Co. v. Voils, 113 Ga. 
3645) 38 SSE 819. (2) So, where it 
appeared that the contract sued on 
was void for want of consideration, 
a failure to so instruct was error. 
Rowell v. Vershire, 62 Vt. 405, 19 A 
990, 8 LRA 708. (3) And, where the 
question of notice was in issue, it 
was error to ignore it and merely 
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reason refused by the court, it is the duty of the 
court to prepare and give a proper instruction on 
the point, and its failure to do so may be ground 
for reversal on app 

[§ 755] bbb. The Contrary View. In a number 
of states, on the other hand, the rule is well settled 
that it is the duty of the court to give the jury 
appropriate instructions on all the substantial is- 
sues in the case, and that the court is not relieved 
from this duty by failure of the parties to request 
A noncompliance by the court with 
this requirement is prejudicial error and ordinarily 
ground for reversal.?+ 
similar to that just considered prevails.*? 


eal.1® 


In a few other states a rule 


to charge that plaintiff, by showing 
the proofs of loss, ete., had made out 
a prima facie case. Donahue  v. 
Windsor County Mut. F. Ins. Co., 56 
Vt. 374. 

21. Mays v. Shields, 117 Ga. 814, 
45 SE 68; Chattanooga, etc., R. Co. 
v. Voils, 113 Ga. 361, 38 SE 819; Cen- 


tralenR, 1. Cos vay Harrisha Om Gage oOdts 
Capital City Brick; etc., Co. v. Des 
Moines, 136 Iowa 243, 113 NW 835; 


Sandwich Mfg. Co. v. Shiley, 15 Nebr. 
109, 17 NW 267; and other cases in 
preceding note. 

22. See infra this note. 

[a] Kansas.—In a trial by jury, 
it is the duty of the court to instruct 
the jury on questions of law which 
he deems applicable to the case as 
made by the pleadings and evidence; 
and if a party desires other or dif- 
ferent instructions he must make his 
request in writing for them, as pro- 
vided by § 275 of the code. -If no 
such request is made, the instruc- 
tions given stand as the law of the 
case for that trial. Douglass v. Gei- 
ler, 32 Kan. 499, 4 P 1039. And see 
Paola Nat. Bank * v. Hampson, 4 Kan. 
A. 217, 45 P 970 (holding that where 
the evidence is conflicting it is the 
duty of the court to charge on all 
questions as to which there is a con- 
flict in the evidence). 

[b] North Carolina.—(1) In this 
state a statute imposes upon judges 
the duty to state in a plain and cor- 
rect manner the evidence given in 
the case and declare and explain the 
law arising thereon, and it is held 
that the statute is mandatory and 
makes it the duty of the court to in- 
struct the jury whether requested or 
not. Falkner v. Pilcher, 137 N.C: 
449, 49 SE 945; Burton y. Rosemary 
Mies Co... 32) Ne Ce i Asm Shae Or 
Tucker v. Satterthwaite, UPD IN fe KOS 
118, 27 SE 45; Bailey v. Poole, 35 N. 
CG. 404. (2) ‘While it may be con- 
ceded, as a general proposition, that 
a party cannot complain because a 
particular issue was not submitted to 
the jury unless he tendered it, the 
rule is subject to the qualification 
that the issues submitted must in 
themselves be sufficient to dispose of 
the controversy and to enable the 
court to proceed to judgment. Falk- 
ner v. Pilcher, supra. (3) A limita- 
tion on this rule is that the court 
need not, in the absence of a request, 
charge the jury whenever the facts 
at issue are few and simple and no 
principle of law is involved. Holly 
v. Holly, 94 N. C. 96. 

[e] Texas. (1) Under Sayles Rev. 
St. art 1316, as amended by L. (1903) 
p 55 c 39 (Sayles Annot. St. Suppl. 
p 154), providing that the court shall 
charge the law of the case to the jury 
unless the parties expressly waive it, 
it is the duty of the trial court to 
charge the jury generally, although 
no proper. charges are requested by 
the parties. Wallace v. Shepard, 42 
Mex. Civi eA. 594,94 SW 161. vAmd 
see Houston, ete., R. Co. v. Buchan- 
an, 38 Tex. Civ. A. 165, 84 SW 1073. 
(2) Under this statute which the 
court considers to be mandatory it 
will be sufficient if the charge given 
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[§ 756] (bb) Partial Nondirection 2*—aaa. In 
It is a rule of very general application 
that if instructions given are correct as far as they 
go, it cannot be assigned as error that the court 


General. 


covers the substantial issues of the 
ease. It does not require the court 
to charge on every phase of every 
issue in a case. San Antonio, etc., R. 
Co. v. Votaw, (Civ. A.) 81 SW 130. 
And see Gibson v. Purifoy, 56 Tex. 
Civ. A. 379, 120 SW 1047. And see 
cases infra §$§ 757, 758. 

23. As ground for new trial see 
New Trial [29 Cyc 790 et seq]. 

In criminal prosecutions see Crimi- 
nal Law [12 Cyc 658 et seq]. 

24. U. S.—Humes v. U. S., 170 U. 
S 210; -18 SCt. 602,, 42, i. ed. 1011; 
U. S. Express Co. v. Kountze, 8 Wall. 
342, 19 L. ed. 457; Castle v. Bullard, 
23 How. 172, 16 L. ed. 424; Pennock 
VW. Dialosue, 2° Pet. 1357 eke ed. 327; 
Erie R. Co. v. Schomer, 171 Fed. 798, 
96 CCA 458; Cincinnati Tract. Co. v. 
ieeach, “169 + Med! "549.)"95" CCA” 47; 
Hinds v. Hinchman-Renton Fireproof- 
ing ‘Cor, 1165 =<Hea:*339;- 91 VC CAN325; 
Southern Pac. Co. v. Maloney, 136 
Meds T7169) "CCA,  Ssemrizzell “ve 
Omaha St. R. Co., 124 Bed. 176, 59 
CCA 382; Cass County v. Gibson, 107 
Fed. 363, 46 CCA 341; Eastern Oregon 
Land Co. v:.Cole, 92 Fed. 949, 35 CCA 
100; Chicago Great Western R. Co. 
v. Healy, 86 Fed. 245, 30 CCA 11. 

Ala.—Murkerson v. Adler, 178 Ala, 
622, 59 S 505; Jordan v. Emanuel, 
167 Ala. 176, 52 S 310; National L., 
etc., Ins. Co. v. Lokey, 166 Ala. 174, 
52 S 45; Meighan v. Birmingham Ter- 
minal’ Go.,) 165 Ala. 593; 51 S 775; 
Louisville, etc., R. Co. v. Wilson, 162 
Ala. 588, 50 S 188; U. S. Cast Iron 
Pipe, ete., Co. v. Driver, 162 Ala. 580, 
50 S 118; Lineville First Nat. Bank 
v. Alexander, 161 Ala. 580, 50 S 45; 
Rutledge v. Rowland, 161 Ale. pe) 
S 461; Buford v. Christian, 149 Ala. 
343, 42 S 997; Birmingham R., etc., 
Co. v. Jones, 146 Ala. 277, 41S 146: 


Reiter-Conley Mfg. Co. v. Hamlin, 
144 Ala. 192, 40 S 280; Daniel vy. 
Bradtord.. doce Ala. e202; 0 oles. too; 


Dominick v. Randolph, 124 Ala, 557, 27 
S 481; Anderson v. Timberlake, 114 
Ala. 377, 22 S 431, 62 AmSR 105; Hast 
Tennessee, etc, R. Co. v. Clark, 74 
Ala. 4483; Rhodes v. Sherrod, 9 Ala. 
63; Herbert v. Huie, 1 Ala. 18, 34 
AmD 755; Bigbee Fertilizer Co. v. 
Scott, 3 Ala. A. 333, 56 S 834. 

Ariz.—Arizona Power Co. v. Racine- 
Sattley Co., 13 Ariz. 283, 114 P 558; 
Phoenix R. Co. v. Landis, 13 Ariz. 
279, 112 P 844, 

Ark.—Bates v. Ford,, 110 Ark. 567, 
162 SW 1097; Prioleau v. Williams, 
104 Ark. 322, 149 SW 101; Western 
Union Tel. Co. v. Webb, 98 Ark. 87, 
135 SW 366; Jones v. Seymour, 95 
Ark. 593, 130 SW 560; William Brooks 
Medicine Co. v. Jeffries, 94 Ark. 575, 
127 SW 960; Smith v. Weatherford, 
92) Ark. 6,. 121 SW, 94383) Pricepeve 
Greer, 89 Ark. 300, 116 SW 676, 118 
SW 1009; Ward Furniture Mfg. Co. 
v. Isbell, 81 Ark. 549, 99 SW 845; 
German-American Ins. Co. v. Brown, 
75 Ark. 251, 87 SW 1385; White v. Mc- 
Cracken, 60 Ark. 613, 31 SW 882. 

Cal.—Hardy v. Schirmer, 163. Cal. 
272, 124 P 993; Gomez vy. Scanlan, 
155 Cal. 528, 102 P 12; Weinburg v. 
Somps, 4 Cal. Unrep. Cas. 10, 33 P 
841; Viera v. Atchison, etc., R. Co., 
LOCC aly AL 2267), 101 oP 16902 

Colo.—Mountz v. Apt, 51 Colo. 491, 
119 P 150; Denver City Tramway Co. 
v. Hills, 50 Colo. 328, 116 P 125, 36 
LRANS 213; Idaho Gold Min., etc., 
Co. v. Colorado Iron Works Co., 49 
Colo. 66, 111 P 553; Ruby Chief Min., 
ete., Co. v. Prentice, 25 Colo. 4, 52 
P 210; Denver Tramway Co. v. Crum- 
baugh, 23 Colo. 363, 48 P 5038; Mack- 
ey v. Briggs, 16 Colo. 143, 26 P 131; 
Ward vy. Atkinson, 22 Colo. A. 134, 123 
P 120; Tucker v. Tucker, 21 Colo. A. 
94, 121 P 125; Denver v. Murray, 18 
Colo. A. 142, 70 P 440; Baily v. Carn- 
duff, 14 Colo. A. 169, 59 P 407. But 
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omitted to instruct on all points involved in the 
case if the attention of the court has not been di- 
rected thereto by special requests for instructions 
4 As was said in an early decision 


where appellant throughout the trial; Electric Mfg. Co. v. Flannery, 53 Ind. 


insisted on a ruling as to the measure 
of damages, he will not be held, on 
appeal, to have waived his right toa 
proper instruction, although he did 
not specifically request it. Colorado 
Springs Rapid Transit R. Co. v. Al- 
breeht;,22 Colos Ay 201 d23ue OS. 

Conn.—Miller vy. Pierpont, 87 Conn. 
406, 87 A 785; Moffitt v. Connecticut 
Co., 86 Conn. 527, 86 A 16; Madison 
v. Guilford, 85 Conn. 55, 81 A 1046; 
Dustin: v. Bradley, 83 Conn. 466, 76 
A 991; Wolfe v. Ives, 83 Conn. 174, 
76 A 526, 19 AnnCas 752; Palmer vy. 
Smith, 76 Conn. 210, 56 A 516. 

Fla.—Pensacola Electric Co. v. Bis- 
sett, 59 Fla. 360, 52 S 367; Lungren 
v. Brownlie, 22 Fla. 491; Cato v. 
State, 9 Fla. 163. 

Ga.—Alabama Great So. R. Co. vy. 
Brown, 138 Ga. 328, 75 SH 330; Amer- 
ican Cotton College v. Atlanta: News- 
paper Union, 138 Ga. 147, 74 SE 1084; 
Central of Georgia R. Co. v. New- 
man, 188 Ga. 145, 74 SE 1077; Cen- 
tral of Georgia R. Co. v. Brown, 138 
Ga. 107, 74 SE 839; Garbutt Lumber 
Cory Camp, 13st. Go. .592, 03. sis O41: 
Martin v. Leesburg Bank, 137 Ga. 
285, 73 SE 387; Hawkins v. Davie, 
136 Ga. 550, 71 SE 873; High Shoals 
Mfs. Co. v. Pricé, 136 Ga. 22, 70 SE 
641; Central of Georgia R. Co. v. 
Bell, 135 Ga. 846, 70 SE 321; Shingler 
v.. Bailey, 135 Ga: 666, 70:°SH 5635 
Stewart v. Mynatt, 135 Ga. 637, 70 SH 
325; Georgia, ete., R. Co. v. Summer, 
133 Ga. 134, 65 SE 381; Savannah 
Electric Co. v. Jackson, 132 Ga. 559, 
64 SE 680; Fletcher v. McMillan, 132 
Ga. 477, 64 SE 268; Macon v. Hum- 
phries, 122 Ga. 800, 50 SE 986; Macon 
R., ete. Co. v. -Barnes, 121 Ga. 443, 
49 SE 282; Southern R. Co. v. Lough- 
ridge, 114 Ga. 173, 39 SH 882; Street 
v. Lynch, 38 Ga. 631; Averett v. 
Brady, 20 Ga. 523; Hill v. Harris, 
11 Ga. A. 358, 75 SE 518; Western 
Union TelsaCo.) v5 Hordyed OuiGa.. CAT 
606, 74 SE 70; Southern R. Co vy. 
Crabb; 0. Ga. sAw 7 559s aT see SH sb os 
Redfearn v. Thompson, 10 Ga. A. 
550, 73 SH 949, Southern R. Co. v. 
Parham, 10) Ga..-A, 531, 43 SH 763; 
Brooks y.. Grifiim, 10.-Ga.)-A.. 497; 73 
SE 752; Central of Georgia R. Co. v. 
McGuire, 10 Ga. A. 483, 73 SE 702; 
Beck, etc., Hardware Co. v. Lyndon, 
9 Ga. A. 487, 71 SE 763; Cavanaugh 
v. Biggin, 9 Ga. A. 466, 71 SE 779; 
Macon, ete., R. Co. v. Holsey, 9 Ga. 
A. 100, 70 SE 354; Wall v. Bashinski, 
8 Ga. A. 592, 70 SH 25; Vale Royal 
Mfg. Co. v. Bradley, 8 Ga. A. 483, 70 


SE 36. 

Ill.—Wilkinson vy. Service, 249 Ill. 
146, 94 NE 50, AnnCas1912A 41; 
Yeates v. Illinois Cent. R. Co., 241 


Tll. 205, 89 NE 338; Ottawa v. Hayne, 
214 Ill. 45, 73 NE 385. [aff 114 Ill. A. 
21]; Drury v. Connell, 177 Ill. 43, 52 
NE 368; Verboomen y. Chicago City 
R. Co., 178 Ill. A. 606; Chivers v. Sig- 
mund, 164 Ill. A. 555; Wilcke v. Hen- 
rotin, 146 Ill. A. 481 [aff 241 Ill. 169, 
89 NE 329]; Kelly vo. Judy, 125 111. 
A. 525; Chicago, ete., R. Co. v. Smith, 
124 Ill. A. 627 [aff 226 Ill. 178, 80 NE 
716]; Chicago, etc., se CouvaeRath= 
neau, 124 Ill. A. 427 [aff 225 Ill. 278, 
80 NB 119]; Kozlowski v. Chicago, 
113 Ill. A. 513; Thode v. Peter Schoen- 
hofen Brewing Co., 69 Ill. A. 408. 
Ind.—Cleveland, ete., R. Co. v. Har- 
rison, 178 Ind. 324, 98 NE 729; Craw- 
fordsville Trust Co. v. Ramsey, 178 
Ind. 258, 98 NE 177; Indiana Union 
Tract. Co. v. Long, 176 Ind. 532, 96 
NE 604; Standard Forgings Co. v. 
Saffel, 176 Ind. 417, 96 NE 321; Price 
v. Huddleston, 167 Ind. 536, 79 NE 
496; Harness v. Steele, 159 Ind. 286, 
64 NE 875; Louisville, ete, R. Co. v. 
Grantham, 104 Ind. 353, 4 NE 49; 
Reissner v. Oxley, 80 Ind. 580; Hun- 
tington v. Breen, 77 Ind. 29; Jenney 


A. 397, 98 NE 424; Chicago, etc., R. 
Co. v. Hamerick, 50 Ind. A. 425, 96 
NE 649 (measure of damages); New 
York; etesx Cony. nlvnns 4nd eae 
501, 81 NE 741, 82 NE 100$; Falen- 
der v. Blackwell, 39 Ind. A. 121, 79 
NE 393; Kelley v. Kelley, 8 Ind. A. 
606, 34 NE 1009, 36 NE 165. 

ind. T.—Madill First Nat. Bank v. 
Pickens, 7 Ind. T. 725, 104 SW 947; 
Gulf, ete., R. Co. v. Moseley, 6 Ind. T 
369, 98 SW 129; Gooding v. Watkins, 
5 Ind. T. 578, 82: SW 913 [rev on 
wee grounds 142 Fed. 112, 73 CCA 

Iowa.—Wiar v. Wabash R. Co., 162 
Iowa 702, 144 NW 703; Mills v. Flynn, 
157 Iowa 477, 187 NW 1082; Rottles- 
berger v. Hanley, 155 Iowa 638, 136 
NW 776; McFarland vy. Boucher, 153 
Iowa 716, 134 NW 91; Grace v. Min- 
neapolis, etc., R. Co., 153 Iowa 418, 133 
NW 672; Gorton v. Moeller, 151 Iowa 
729, 130 NW 910; Rockwell v. Ketch- 
um, 149 Iowa 507, 128 NW 940; Hall 
v. Chicago, ete., R. Co., 145 Iowa 291, 
122 NW 894; O’Neil v. Adams, 144 
Iowa 385, 122 NW 976; O’Mara v. 
Jensma, 143 Iowa 297, 121 NW 518; 
Capital City Brick, etc., Co. v. Des 
Moines, 136 Iowa 243, 118 NW 835; 
Riley v. Bell, 120 Iowa 618, 95 NW 
170; Tuttle v. Wood, 115 Iowa 507, 
88 NW 1056; Conway v. Jordan, 110 
Iowa 462, 81 NW 703; Paine v. Letts- 
ville, 103 Iowa 481, 72 NW 693: Hall 
v. Manson, 90 Iowa 585. 58 NW 881. 

Kan.—Dighera vy. Wheat, 85 Kan. 
458, 116 P 616; Judy v. Buck, 72 Kan. 
106, 82 P 1104; O’Brien v. Foulke, 69 
Kan. 475, 77 P 103; Adam v. Johnson, 
65 P 662; Driver v. Atchison, ete., R. 
Corpocv ees Gregg v. Berkshire, (A.) 
62 P 550; Nipp v. Bower, 9 Kan. A. 
854, 61 P 448. 

Ky.—National) Le ete,ninss Cogty, 
O’Brien, 155 Ky. 498, 159 SW 1134; 
Interstate Coal Co. v. Love, 153 Ky. 
323, 155 SW 756; Louisville, ete, R. 
Co. v. Woodford, 152 Ky. 398, 153 SW 
722 [reh den 153 Ky. 185, 154 SW 
1083]; Cincinnati, ete., R. Co. v. Mar- 
tin, 146 Ky. 260, 142 SW 410; Bender 
v. Louisville R. Co., 144 Ky. 166, 137 
SW 1034; Gaines v. Madisonville, etc., 
R. Co., 143 Ky. 250, 186 SW 230: Chi- 
cago Veneer Co. v. Jones, 143 Ky. 21, 
135 SW 430; Madisonville, ete, R. 
Co. v. Thomas, 140 Ky. 148, 130 SW 
975; Illinois Cent. R: Co. v. Smith, 133 
Ky. 732, 118 SW 938; Loughridge v. 
Ball, 118 SW 321; Fields v. Sizemore, 
105 SW 488, 32 KyL 237; Thomas v. 
Stickler, 93 SW 648, 29 KyL 531 [reh 
den 96 SW 838, 29 KyL 1017]; Louis- 
ville R. Co. v. Blum, 89 SW 186, 28 
Kyl 253; Berry v. Evans, 89 SW 12, 
28 KvL 22; Harris v. Southern R. 
Co., 76 SW 151, 25 KvL 559; Frank- 
fort v. Howard, 74 SW 703, 25 Kyl 
111; Lithgow Mfg. Co. v. Samuel, 71 
SW_906, 24 KyL 1590; Louisville, ete., 
R. Co. v. Roberts, 70 SW 833, 24 KvL 
1160; Garrett v. Thomas, 57 SW 611, 
ze ke 490; Rountree v. Glatt, 13 Ky 

Me.—Webber v. Dunn, 71 Me. 331; 
Rogers v. Kennebec, etc., R. Co., 38 
ue 227; Stowell v. Goodenow, 31 Me. 

Md.—Packham v. Glendmeyer, 103 
Md. 416, 63 A 1048; Baltimore, ete., 
R. Co, v. State, 81 Md. 371, 32 A 201; 
Baltimore, ete., R. Co. v. Bahrs, 28 
Md. 647. 

Mass.—Lopesv. Connolly, 210 
Mass. 487, 97 NE 80, 38 LRANS 986; 
Minihan yv. Boston El. R. Co., 205 
Mass. 402, 91 NE 414; Ellis v. Thay- 
er, 183 Mass. 309, 67 NE 325; Camer- 
on v. New England Tel., ete., Co., 182 
Mass. 310, 65 NE 385; McAuliffe v. 
Dyme, 179 Mass. 214, 60 NE 484: 
Barker v. Loring, 177 Mass. 389, 59 
NE 66; Whitney Electrical Instru- 
ment Co. v. Anderson, 172 Mass. 1, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ee 
=? 


in which Justice Story wrote the opinion, it is suffi- 
cient that the court has given no erroneous direc- 
“‘Tf either party deems any point presented 


tions. 
51 NE 182; Simmons v. Lawrence 
Duck Co., 133 Mass. 298; Monson v. 


Palmer, 8 Allen 551; Davis v. Elliott, 
15 Gray 90; Pond v. Williams, 1 Gray 
630; Brigham vy. Wentworth, 11 Cush. 
123. 

Mich.—McCormick v. Hawkins, 169 
Mich. 641, 185 NW 1066; Ripley v. 
Priest, 169 Mich. 383, 135 NW 258; 
Thompson vy. Loyal Protective Assoc., 
167 Mich. 31,.182 NW 554;-Stuart v. 
Holt, 166 Mich. 549, 131 NW 1100; 
Lewis v. Detroit Vitrified Brick Co., 
164 Mich. 489, 129 NW 726; Chapman 
v. Strong, 162 Mich. 623, 127 NW 741; 
Ward v. Cook, 158 Mich. 283, 122 NW 
785; Parkey v. Galloway, 147 Mich. 
693, 111 NW 348; Fowles v. Rupert, 
143 Mich. 246, 106 NW 873; Davis v. 
McMillan, 142 Mich. 391, 105 NW 862, 
113 AmSR 585, 3 LRANS 928, 2 Ann 
Cas 854; Miller v. Shumway, 135 
Mich. 654, 98 NW _ 385; Hovey v. 
Michigan Tel. Co., 124 Mich, 607, 83 
NW 600; Carter v. Bedortha, 124 
Mich. 548, 83 NW 277; Record Pub. 
Co. v. Merwin, 115 Mieh. 10, 72 NW 


998; Little v. Williams, 107 Mich. 
652, 65 NW 568; Crowell v. Truax, 94 
Mich. 585, 54 "NW 384; Rankin v. 


West, 25 Mich. 195. 
Minn.—Hedlund v. Minnesota St. 


R. Co., 120 Minn. 319, 139 NW 603; 
Mortenson v. Hotel Nicollet Co., 136 
NW 306; Brown v. Andrews, 116 


Minn. 150, 133 NW 568; Jacobsen v. 
Minneapolis, 715 Minn. 397, 132 NW 
341; Gruber v. German Roman Cath- 
olic Aid Soc., 113 Minn. 340, 129 NW 
581; Bailey v. Grand Forks Lumber 
Co., 107 Minn. 192, 119 NW 786; El- 
lington v. Great Northern R: Co., 92 
Minn. 470, 100 NW 218; Schmitt v. 
Murray, 87 Minn. 250, $1 NW 1116. 
The rule that the omission of mate- 
rial instructions, or the indefiniteness 
or insufficiency of an instruction, is 
not ground for error, unless the at- 
tention of the court was specifically 
called to the defect at the time, and 
further and more definite instructions 
were asked for, is not affected by L. 
(1901) ¢ 113, declaring that every rul- 
ing, order, or decision and every in- 
struction to the jury shall be deemed 
excepted to by any party aggrieved 
thereby as fully as if exception had 
been taken at the time. Applebee v. 
Perry, 87 Minn. 242, 91 NW 893. 
Miss.—St. Louis, ete.;~” R: Co.” v: 
Moore, 101 Miss. 768, 58 s ATAL 39, 
LRANS 978, AnnCas1914B its Inde- 
pendent Order S. D. J. v. Wilkes, 98 
Miss. 179, 53 S 493,-52 LRANS 817. 
Mo.—Powell y. Union Pac. R. Co., 
255 Mo. 420, 164 SW 628; Norris v. 
St. Louis, etc., RECoe 239 Mo. 695, 
144 SW 783; Morgan v. Mulhall, 214 
Mo. 451, 114 SW 4; Wahl v. St. Louis 
Transit Co., 203 Mo. PAT 10s ESSN oa 
Barber Asphalt Pav. Co. v. Munn, 185 
Wo.) 5527 S83 Siw 10625)’ Peck” v. St. 
Louis Transit Co., 178 Mo. 617, 77 SW 
736; Geismann ‘vy. Missouri-Edison 
Blectric Co., 173 Mo. 654, 73 SW 654; 
Mexico First Nat. Bank v. Ragsdale, 
171 Mo. 168, 71 SW 178; Wheeler v. 
Bowles, 163 Mo. 398, 63 SW 675; 
Lampe vy. St: Louis United R. Cos., 
177 Mo. A. 652, 160 SW 899; Miniea 
v. St. Louis Cooperage .Co., 175 Mo. 
A. 91, 157 SW 1006; Hedge vy. St. 
Douis, ete:; RR. Co:, 164) Mo: A. 291); 
145 SW 115; Distler v. Missouri Pac. 
RR. Co., 163 Mo. An 6747 147 SW “518; 
Downs v. Missouri, etc., Tel. Co., 161 
Mo. A. 274, 148 SW 889; Tate v. Wa- 
bash R. Co., 159 Mo. A. 475, 141 SW 
459; Sampson vy. St. Louis, ete. R. 
Co., 156 Mo, A. 419, 188 SW 98; Dun- 
can v. Hills, 155 Mo. A. 702, 1385 SW 
450; Gordon vy. Metropolitan St. R. 
Co., 153 Mo. A. 555, 134 SW 26; As- 
mus v. United R, Co., 152 Mo. A. 521, 
134 SW 92; Childress v. Southwest 
Missouri R. Co., 141 Mo. A. 667, 126 
SW 169; Jenkins v. Clopton, 141 Mo. 
AL 74, 121: SW Tb9;* Barr’ vs Quincy, 
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etc., R. Co., 138 Mo. A. 471, 120 SW 
111; Long v. Nute, 123 Mo. A. 204, 100 
SW 511; Wilson v. Kansas City So. 
R. Co., 122 Mo. A. 667,99 SW 465; 
Dysart-Cooke Mule Co. v. Reed, 114 
Mo. A. 296, 89 SW 591; Brown v. St. 
Louis Transit Co., 108 Mo. A. 310, 88 
SW 310. 

Mont.—Pelican v. New York Mut. 
L. Ins. Co., -44 Mont. 277, 119 P7778; 
Frederick v. Hale, 42 Mount. 153, 112 
P 70; Thomas v. Boston, ete., Cons. 
Copper, etc., Min. Co., 34 Mont. 370, 
86 P 499, 87 P 972; Great Falls Meat 
Co. v. Jenkins, 33 Mont. 417, 84 P 74. 

ate ous v. Lodge No. 188 
I. O. O. F., 92 Nebr. 650, 1389 NW 221, 
Ak ET 1173; Fullerton v. Ful- 
lerton, 91 Nebr. 649,136 NW 847; Bow- 
ers v. Chicago, ete., R. Co., 91 Nebr. 
220, 185 NW 1017; ‘Sabin v. Cameron 
90 Nebr. 347, 133 NW 422; Bradley 
v. Chicago, etc., R. Co.,.90 Nebr. 28, 
132 NW 725; Gundy v. Nye- Schneid-~ 
er-Fowler Co., 89 Nebr. 599, 131 NW 
964; Jeffries v. Chicago, ete., BR Cox 
88 Nebr. 268, 129 NW 273; Trenholm 
v. Kloepper, 88 Nebr. 236, 129 NW 
436; Sheridan Coal Co. v. C. W. Hull 
Co; 8 Nebre 1475 127) IN Wiaeeis, a3 
AmSR 435; Olmstead v. Red Cloud, 
86 Nebr. 528, 125 NW 1101; Suiter v. 
Chicago, ete, R. Co., 84 Nebr. 256, 
121 NW 113; Union Pac. R. Co. v. 
Stanwood, 71 Nebr. 150, 91 NW 191, 
98 NW _ 656; Peterson v. State, 63 
Nebr. 251, 88 NW 549; German Nat. 
Bank v. Leonard, 40 Nebr. 676, 59 
NW 107; McCarthy v. Birmingham, 
2 Nebr. (Unoff.) 724, 89 NW ets 
Parsons Band Cutter, ete., Co. 
ne 1 Nebr. (Unoff.) 605, 95 NW 


N. H.—Turner v. Cocheco Mfg. Co., 
75 N. H. 521, 77 A 999;- Burnside ‘v. 
Grand Trunk R. Co., 47 'N. H. 554, 93 
AmD 474; Moore Vv. Rossy Ns set. 
Bau: 

N. J.—Camden, ete., R. Co. v. Wil- 
liams, 61 N. J. L. 646, 40 A 634; Far- 
rel v. Colwell, 30 N. J. L. 123; Cole 


VNC AVLOETZ2ieN: J. Tom oon Molly. tv, 
Vantuyl, 9 N. J. L. 153. 
N. M.—King v. Tabor, 15 N. M. 488, 


LALOR. GOn: 

N. Y.—Robinson v. Insurance Co. 
of North America, 198 N. Y. 523, 91 
NE 373; Miller v. Union R. Co., 191 
ING Ye 77, 83 NE 583 [rev 120 "App. 
Div. 876 mem, 105 NYS 1131 mem]; 
Sweetland v. Buell, 164 N. Y. 541, 58 
NE 663, 79 AmSR 676 [aff 35 NYS 
346]; Sudlow v. Warshing, 108 N. Y. 
520, 15 NE 532; Graser v. Stellwagen, 
25 N. Y. 315; James Curran Mfg. Co. 
v. Aultman, etc., Mach. Co., 62 App. 
Div. 2017 TOY NYS 1074 Fatt 172IN. Y. 
623 mem, 65 NE 1118 mem]; Wall v. 
New York Cent., etc., R. Co., 56 App. 
Diver 5.99). --67 WINS 51192 2 Dupre\-v. 
Childs, 52 App. Div. 306, 65 NYS 179 
[aff 169 N. Y. 585 mem, 62 NE 1095 
mem]; Jossaers v. Walker, 24 App. 
Div. 38, 48 NYS 781; Penna vy. Inter- 
urban St. R. Co., 48 Misc. 647, 96 
NYS 208. 

N. C.—Holton v. Morganton, 159 N. 
C. 432, 74 SE $17; Trollinger v. Fleer, 
157 N. C. 81, 72 SE 795; Saunders v. 
Gilbert, 156 N. C. 468, 72 SE 610, 38 
LRANS 404; Walker v. Walker, 151 
N. C. 164, 65 SE 923; Craft v. Albe- 
marle Timber Co., 132 N. C. 151, 43 
SE 597; Justice v. Gallert, 131 N. C. 
893, 42 SE 850; Griffith v. Richmond, 
126 N. C. 377, 35 SE 620; Russell v. 
Garolina’ Cent; R.'Co:,.118"N. C. 1098, 
24 SH 512; Kendrick v. Dellinger, 
117 N. C. 490, 23 SE 488; McKinnon 
v. Morrison, 104 N. C. 354, 10 SE 513 
Simpson v. Blount, 14 N. C. 34. 

N. D.—dZilke v. Johnson, 22 N. D. 
75, 132 NW 640, AnnCas1913E 1005; 
State v. Banik, 31 New 4 e Lak NW 
262; Nokken v. Avery Mfg. Cony i 
N. D. 399, 92 NW. 487. 

Oh.—Columbus R. Co. v. Ritter, 67 
Oh. St.-5238, 65 NE 613; Tracy v. Cof- 
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by the evidence to be omitted in the charge, it is 
competent for such party to require an opinion 
from the court upon that point; if he do not, it is 


fey, 28 Oh. Cir. Ct. 579; Steen v. 
Friend, 20 Oh. Cir. Ct. 459, 11 Oh. Cir. 
Dec. 235; Clark v. Clark, 16 Oh. Cir. 
Ctall03; 8 Oh. Cir. Dec. 752: Dolliman 
v. Haefner, L2tOheCirg CE 721, 4 Oh. 
Cir. Dec. 290; Wright v. Cincinnati 
Ste tt Conn9 Oh. Cir. Ct. 503, 6 Oh. 
Cir. Dec. 159. 

Okl.—Scott v. Vulcan Iron Works 
Co., 81 Okl. 334, 122 P 186; Muskogee 
First Nat. Bank v. Tevis, 29 Okl. 714, 
119 P 218; Moore v. O’Dell, 27 Okl 
194, 111 P 308; Chicago Live Stoek 
Commn. Co. v. Connally, 15 Okl. 45, 
78 P 318; Chicago Live Stock Commn. 
Co; v. Fix, 15 Okle 37, 78" P+ 316. 

Or.—Mahon v. Rankin, 54 Or. 328, 
102 P 608, 103 P 53; Ferrari v. Beaver 
Hill .Coal ‘Co.;'54 Or: 210, 276, 102 Pe 
1016; Pomeroy First Nat. Bank v-. 
McCullough, 50 Or. 508, 93 P 366, 126 
AmSR 758, 17 LRANS 1105; Smitson 
v. Southern Pac. Co., 37 Or. 74, 60 P 
907; Hurst v. Burnside, 12 Or. 520, 
8 P 888; Page v. Finley, 8 Or. 45. 

Pa.—Martin v. Baden Borough, 233: 
Pa. 452, 82 A 686; Newingham v. J. C. 
Blair? *Co, 11232 Pa. Die Ste CARES SG 
Weitz v. Banfield, 226 Pa. 241, 75 A 
357; Irwin v. Pennsylvania R. Cos 
226 Pa. 156, 75 A 19; Murtland v. 
English, 214 Pa. 325, 63 A 882, 112 
AmSR 747, 6 AnnCas 839; Standen 
v. Pennsylvania R. Co., 214 Pa. 189, 
63 A 467, 6 AnnCas 408: Mineral R.,, 
etc., Co. v. Auten, 188 Pa. 568, 41 A. 
327: Brinser v. Longenecker, 169 Baz 
51, 32 A.60; Lea v. Hopkins, 7 Pa.. 
492; Orr v. Griffith, 47 Pa. Super. 18;. 
Glatfelter v. Mendels, 46 Pa. Super. 
562; Spring City Brick Co. v. Henry 
Martin Brick Mach. Mfg. Co., 39 Pa. 
Super. 7; Kalin v. Wehrle, 36 Pa., 
Super. 305; Mitchell v. Jodon, 22 Pa. 
Super. 304. 

S. C.—Bennett v. Seon eae Electric 
St) R.,%ete:, Co: 9298) C, 725 15 -SErorTs 
Stephens v. Long, 92 8. G 65, 75 SE. 
530; Lewis v. Gallivan Bldg. Co., 87S. 
C. 210, 69 SE 212; Berry v. Greenville, 
84 S. C. 122, 65 SE 1030, 19 AnnCas 
978; Bolton v. Western Union Tel. 
Co., 84 S. C. 67, 65 SE 937; McCoy v. 
Atlantic Coast Line R. Co., 84 S. GC 
62, 65 SE 939; Lyles v. Western Un- 
ion Tel. Co., 84 S. C. 1, 65 SE 832, 187 
AmSR 829; Brown v. Southern R. Co., 
83 S. C. 30, 64-SE 961; Norton v. 
Columbia St. R., etc., Co.,°83 S. G 26, 
64 SH 962; Harhert Vv. Atlanta, ete., 
Ra Cowes Sach 537, 59 SE 644; Jen- 
nings Vv. Edgefield Mfg. Sol, 72 S.C 
411, 52 SE 113; Lowrimore v. Palmer 
Mfg. Cory 60 $1. 153, 38 SE 430; 
Millam v. Southern R. Co., 58 S. on 
247, 86 SE 571; Jones v. Hiers, 57 S. 
C. 427, 35 SE 748; Rutherford v- 
Southern R: Co., 56 S: C. 446, 35 SH 
136; Wragge v. South Carolina, etc., 
Ri Con 4 Si CI L05, 25) SE Gp pel Ana 
SR 870, 38 LRA 191; State v. Wil- 
liams, 18 S. C. 605. 

S. D.—Totten v. Stevenson, 29 S. D. 
71, 185 NW 715; J. I. Case Threshing: 
Mach. Co. v. Gidley, 28 S. D. 101, 132: 
NW 711; Lunschen vy. Barnhart, 27 
S. D. 449, 1831 NW 501; Lunschen yv. 
Ullom, 25 S. D. 454, 127 NW 463; 
Child v. Jenkins, 25 S. D. 69, 125 NW 
130; Connell v. Canton, 24 S. D. 572, 
124 NW _ 839; Winn v. Sanborn, 10 
S. D. 642, 75 NW 201; Frye v. Fer- 
guson, 6 S. D. 392, 61 NW 161 

Tenn. —Nashville, tC mee Co. vy. 
Heikens, 112 Tenn. 378, "79 SW 1038, 
65 LRA 298: Memphis St. R. Co. v. 
Shaw, 110 Tenn. 467,° 75 SW 13s 
Hall-Moody Inst. v. Copass, 108 Tenn. 
582, 69 SW 827; Chicago Guaranty 
Fund Life Soc. v. Ford, 104 Tenn. 
533, 58 SW 239; Youngstown Bridge 
Co. v. Barnes, 98 Tenn. 401, 39 SW 


714. 
Tex.—Security Co. v. Panhandle 
Nat. ‘“Bank,: 93 Tex. 575,67 SW. 22 


[rev (Civ. A.) 54 SW 916]; Odom v. 
Woodward, 74 Tex. 41, 11 SW 925; 
State Mut. F. Ins. Co. v. Taylor, (Civ. 
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AS) 157 SW" 950°" San “Antonio: sete, 
Re ‘Cox tyes Tucker, ((Civs pAS) GIS Siw 
175; Zarate v. Villareal, (Civ. A.) 


155 SW 328; Abney v. Citizens’ Nat. 
Bank, (Civ. A.) 152 SW 734; Landrum 
v. Thomas, (Civ. A.) 149 SW 813; 
Holder v. Swift, (Civ. A.) 147 SW 
690; Logre v. Galveston Blectric Co., 
Civ ADP 146; SWers03s Ash waseAve: 
Frank Co., (Civ. A.) 142 SW 42; Gal- 
veston, etc., R. Co. v. Saunders, (Civ. 
A.) 141 SW 829; Bangle v. Missouri, 
Stee Rie C On ee CLV. VAS) ed Oe ESV ae 
Houston, ete., R. Co. v. Gray, 
Al) LST SWea cl295 Sta ouis, etc Jey: 
Co. v. Jenkins, (Civ. A.) 137 SW 711; 
Lefkovitz v. Sherwood, (Civ. A.) 136 
SW 850; Newton v. Shivers, (Civ. A.) 
136 SW 805; Freeman y. Cleary, (Civ. 
A.) 186 SW 521; Galveston, ete. R. 
Co. Vi. (Greb;» (Civ: -A.)? 1382 SW 489; 
Smith v. Guinn, (Civ. A.) 131 SW 635; 
Wrighton v. Butler, (Civ. A.) 128 SW 
472; Missouri, ete., R. Co. v. Malone, 
(Civ. A.) 126 SW 936; International, 
CEC wR a Cos VeeROLenS) wi(Civs An) alee 
Sw 446; Montgomery v. Amsler, 57 
Tex. Civ. A. 216, 122 SW 307;Knowles 
v.» Northern ‘Texas Tract. Co., (Civ. 
A.) 121 SW 2382; Allen vy. Fleck, 54 
Tex. Civ. A. 507, 118 SW 176; Carwile 
Vea. Cameron; (Civay A) 116 Swi .61 1% 
Missouri Valley Bridge, etc., Co. v. 
Ballard, 53 Tex. Civ. A. 110, 116 SW 
93; Orange Lumber Co. vy. Thompson, 
(Cive 5A.) 13 “SW <563he Texas, Metes 
Lumber Co. v. Rose, (Civ. A.) 103 
Sw 444; Houston, ete, R. Co. v. 
Adams, 44 Tex. Civ. A. 288, 98 SW 
222 International, GUC eet COM Aye 
Wray, 43 Tex. Ciy. A. 380, 96 SW rae 
Cane Hill Cold Storage, ete., Co. v. 
San Antonio R. Co., (Civ. Noy 95 SW 
751; De Castillo v. Galveston, etc., R. 
Co., 42 Tex. Civ: A. 108, 95 SW 547; 
Wolff v. Western Union Tel. Co., 42 
Tex. Civ. A. 30, 94 SW 1062; Galves- 
ton, etc., R. Co. v. Paschall, 41 Tex. 
Gin. 429357592 “SW. 4463 Ramm vy. 
Galveston, etc., R. Co., (Civ. A.) ee 
Sw 426; Texas Midland R. Co. 

Byrd, 41 Tex. Civ. A. 164, 90 SW iss: 
Metropolitan St. R. Co. v. Wishert, 
(Civ. A.) 89 SW 460; Red River, etc., 
Ri Co. v.. Reynolds,’ 33. Tex. Civ. A: 
505, 85 SW 1169; Turner v. Faubion, 
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Hubbard, 33 Tex. Civ. A. 343, 76 SW 
764; Wiley v. Lindley, (Civ. A.) 76 
SW 208; Evans v. Gay, (Civ. A.) 74 
SW 575; Reichert v. International, 
Gt) he (COs, (Civ. AL) 22 SWr tess 
St. Louis Southwestern R. Co. v. Mc- 
Arthur,*® 31 Tex. Civ. A. 205, 72 SW 
76; Schneider v. Sanders, 26 Tex. Civ. 
Avy 169; 61. SW 727; »Brenemans:v. 
Mayer, 24 Tex. Civ. A. 164, 58 SW 
725; Shelton v. Willis, 23 Tex. Civ. 
A. 547, 58 SW 176; Cotton Jammers’, 
etc., Assoc. No. 2 v. Taylor, 23 Tex. 
Civ. A. 367, 56° SW 553; .Galveston, 
éten Ri Cor ve Lyneh,, 22 Texs Civ. A’ 
336, 55 SW 389; Galveston, etc., R. 
Co. v. Jackson, 
[aff 93 Tex. 262, 54 SW 1023]; 
v. American Freehold Land, ete., Pace 
17 Tex. Civ. A. 506, 43 SW 36; Thomp- 
son v. Hawkins, (Civ. A.) 39 SW 187. 

Vt.—Jenness v. Simpson, 84 Vt. 
127, 78 A 886; Lynds v. Plymouth, 73 
Vt. 216, 50 A 10838. 

Va.—Adamson y. Norfolk, etce., 
Pract. Co; Lil Via. 556, (69 SHy 10555 
Richmond vy. Wood, 109 Va. 75, 63 SH 
449; Harvey v. Skipworth, 16 Gratt. 
(57 Va.) 393. ‘ 

Wash.—Washington Trust Co. v. 
Keyes, 79 Wash. 61, 139 P 638; Bur- 
ger v. Taxicab Motor Co., 66 Wash. 
676, 120 P 519; White v. Ratliff, 61 
Washes 383; ) tive Ps 5025) Duteauly ive 
Seattle Electric Co., 45 Wash. 418, 88 
P 755; Lownsdale v. Gray’s Harbor 
Boom <Co.,. 21 Wash. 542, 58 P 663% 
Dow v. Dempsey, 21 Wash. 86, 57 P 
355; De Mattos v. Jordan, 15 Wash. 
378, 46 P 402. 

WwW Va._Henry C. Werner Co. 


A v. 
Calhoun, 55 W. Va. 246, 46 SH 1024. 
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Wis.—Barlow v. Foster, 149 Wis. 
613%) 136 INW -$22; “Suesssivel J. 3S: 
Stearns Lumber Co., 143 Wis. 609, 128 
NW 443; Swalm y. Northern Pac. R. 
Co., 148 Wis. 442, 128 NW 62; Ander- 
son vy. Sparks, 142 Wis. 398, 125 NW 
925; Sharon v. Winnebago Furniture 
Mfg. Co., 141 Wis. 185, 124 NW 299; 
Monaghan v. Northwestern Fuel Co., 
140 Wis. 457, 122 NW 1066; Pfister v. 
Milwaukee Free Press Co., 139 Wis. 
627, 121 NW 938; Thomas vy. Wil- 
liams, 139 Wis. 467, 121 NW _ 148; 
Fosha v. O’Donnell, 120 Wis. 336, 97 
NW 924; Lampman vy. Van Alstyne, 
94 Wiss 417,69. NW, 1713: oueck: v. 
Heisler, 87 Wis. 644, 58 NW 1101; 
Austin v. Moe, 68 Wis. 458, 32 NW 
760; Chappell v. Cady, 10 Wis. 111. 

Ont.—Gowganda-Queen Mines _ v. 
Boecker, 24 Ont. L. 293, 2 OntWN 
1307, 19 OntWR 625. 

{a] It is not the duty of the trial 
judge, in a civil case, to give all the 
law of the case, and a party desir- 
ing an instruction upon a question 
upon which no instruction is given 
must request it in order to entitle 
himself to have the question re- 
viewed. Louisville, ete, R. Co. v. 
Woodford, 152 “Ky. 398, 153 SW 
ed [reh den 153 Ky. 185, 154 SW 
1083]. 


25. Pennock v. Dialogue, 2 Pet. 
(U. eo ale aut Tie Geaes 2 

26. C. W. Hull Co. v. Mar- 
quette Corsa Mfg. Co., 208 Fed. 260, 
125 CCA 460; Cincinnati Tra cty Cos ive 
Leach, 169 Fed. 549, 95 CCA 47; Cass 


County v. Gibson, 107 Fed. 363, 46 


CCA 341; Eastern Oregon Land Co. 
v..Cole,, 92 Fed. 949, 35 CCA 100: 

Ala.—Birmingham R., etc, Co. v. 
Simpson, 177 Ala. 475, 59 S 213; Reid 
v. Sloss-Sheffield Steel, etc., Co., 177 
Ala. 262, 58 S 3801; Louisville, etc., 
R. Go. v. Holland, 173 Ala. 675, 55 S 
1001; Hamrick v.:Shipp, 169 Ala. 171, 
52 S 932; Pace v. Louisville, ete., R. 
Co.,. 166. Alia. 519, 52 S.52; Green v. 
Southern States Lumber Co., 163 Ala. 
511, 50 S 917; Louisville, ete., R. Co. 
v. Wilson, 162 Ala. 588, 50 S 188; 
Rowland, 161 Ala. 114, 
49 S 461; Ewing v. Sanford, 19 Ala. 
605; Hodges v. Montgomery Branch 
Bank, 13 Ala. 455; Rhodes v. Sherrod, 
9 Ala. 63; Hunt v. Toulmin, 1 Stew. 
& P. 178; Oliver v. Camp, 9 Ala. A. 
232, 62 S 469. 

Ariz.—Phenix R. Co. vy. Landis, 13 
Ariz. 279, 112 P 844. 

Ark.—Graysonia-Nashville Lumber 
Co. v. Carroll, 102 Ark. 460, 144 SW 
S19 Sty Wouis;\ etes KR. Coy v. Rich= 
ardson, 87 Ark. 602, 113 SW 794; St. 
Louis, ete., R. Co. v. Jackson, 78 Ark. 
100, 98 SW 746, 6 LRANS 646, 8 Ann 
Cas 328; Brinkley Car Works, etc., Co. 
Vv. Cooper; 775) Ark. 5 325,°87 SW (6455 
McGee vy. Smitherman, 69 Ark. 632, 
65 SW 461. 

Cal.—Scott v. Wood, 81 Cal. 398, 
22) Piste 

Colo.—Mountz v. Apt, 51 Colo. 491, 
119 P 150; Idaho Gold Coin Min., etc., 
Co. v. Colorado Iron Works Co., 49 
Colo. 66, 111° 553: Hain v. Mattes; 
34 Colo. 345,) 83 PP 127. Ruby iChiet 
Min., etce., Co. v. Prentice, 25 Colo. 4, 
52 P 210; Willard v. Williams, 10 
Colo. A. 140, 50 P 207. 

Conn.—Madison vy. Guilford, 85 
Conn. 55, 81 A 1046; Selleck v. Sugar 
Hollow Turnp. Co., 13 Conn. 453. 

Fla.—Pensacola Hlectric Co.  v. 
Bissett, 59 Fla. 360, 52 S 367. 

Ga.—Garbutt Lumber Co. v. Camp, 
137 Ga, 592,.73 SE 841; Martin v. 
Leesburg Bank, 137 Ga. 285, 73 SEH 
387; Fletcher v. McMillan, 132 Ga. 
477, 64 SE 268; Savannah Electric 
Co. v. Crawford, 130 Ga. 421, 60 SH 
1056; Holland v. Williams, 126 Ga. 
617, 55 SE 1023; Palmer Mfg. Co. v. 
Drewry, 113 Ga. 366, 38 SE 837; 
Wheelwright v. Aiken, 92 Ga. 394, 17 
SE 610; Poullain v. Poullain, 76 Ga. 
420, 4 SE 92; Western, etc., R. Co. v. 
Watkins, 14 Ga. A. 388, 80 SE 916; 
Hill v. Butler, 8 Ga. A. 669, 70 SE 34; 


[§. 756 


If the instructions given are | not sufficiently full or complete,° or not sufficiently 
Bunn v. Hargraves, 3 Ga. A. 518, 60- 


SE 223 

lll.—Ottawa v. Hayne, 214 Ill. 45, 
73 NE 385 [aff 114 Ill. A. 21]; Grier 
Vv. paetey, 182 Dll. A. 544. 

Ind.—Cleveland, etc, R. Co. 
Harrison, 178 Ind. 324, 98 NE 729: 
Crawfordsville Trust Co. v. Ramsey, 
178 Ind. 258, 98 NE 177; Cleveland, 
ete, R.iCo. ve luynn, 107 Ind. Sues 95 
NE 577, 98 NE 67; Indiana Union 
Tract. Go. v. Long, "176 Ind. 532, 96 
NE 604; Cincinnati, ete, R. Co. v. 
Smock, 133. Ind 414). 33° NE 1085 
Moore v. Shields, 121 ind. 267; 23 NE 
89; Beatty v. Brummett, 94 Ind. 76; 
Bishop v. Redmond, 83. Ind. Bois Lo- 
gansport v. Justice, 74 Ind. 378, 39 
AmR 79; Pence v. Makepeace, we Ind. 
345; O'Connor v. Baum, 54 AL, 
195, 100 NE 581; National ire mores 
ing’ (Oxo WA Smith, GAS) 299) NEE 8:29; 
Cleveland,.ete.,, R. Coys Vv. Clark,» 51 
Ind. A. 392, 97 NH 822; Chicago, etc., 
R.. Co. Vv. Hamerick, 50. Ind. “Aj 425; 
96 NE 649; Baltimore, etc., R. Co. v. 
Kelser, (A.) 94 NE 330; South Bend 
Brick Co. v. Goller, 46 Ind. A. 531, 
93 NE 37; Indianapolis, ete., Tract. 
Co. v. Henderson, 39 Ind. A. 324, 79 
NE 539; Haas v. C., B. Cones;. etc, 
Mfg. Co., 25 Ind. A. 469, 58 NE 499; 
Todd v. Danner, 17 Ind. A. 368, 46 NE 
829; Citizens’ St. R. Co. v. Abright, 
14 Ind. A. 433, 42 NE 238, 1028. 

Ind. T.—Madill First Nat. Bank v. 
Pickens, 7 Ind. T. 725, 104 SW 947. 

Iowa.—Elliott v. Capital City State 
Bank, 149 lowa 309, 128 NW _ 369; 
Mitchell v. Chicago, etc., R. Co., 138 
Towa 283, 114 NW 622; Vorhes v. 
Buchwald, 137 Iowa 721, 112 NW 
1105; Halley v. Tichenor, 120 Iowa 
164, 94 NW 472; Wimer vy. Allbaugh, 
78 Iowa 79, 42 NW 587, 16 AmSR 
422; Koehler v. Wilson, 40 Iowa 1838; 
Owen v. Owen, 22 Iowa 270; Ault v. 
Sloan, 4 Iowa 508. - 

Kan.—Adam v. Johnson, 65 P 662; 
State v. Asbell, 10 Kan. A. 368, 59 P 
727; John V. Farwell Co. v. Thomas, 
8 Kan. A. 614, 56 P 151; Belleville 
Nat. Bank v. Ward, (A.) 51 P 58. 

Ky.—Louisville, ete., R. Co, v. Rob- 
erts, 75 SW 267, 25 KyL 438 [den reh 
70 SW 833, 24 KyL 1160]. 

Mass.—Baldwin v. American Writ- 
ing Paper Co., 196 Mass. 402, 82 NE 
1; Whitney Electrical Instrument Co. 
v. Anderson, 172 Mass. 1, 51 NE 182; 
Caswell v. Fellows, 110 Mass. 52. 

Mich.—Lewis v. Detroit Vitrified 
Brick Co., 164 Mich. 489, 129 NW 726; 
Logan v. "Lake Shore, etc., iE, |Co:, 148 
Mich. 603, 112 NW 506; Proulx Ve "Bay 
City, 143 ‘Mich. 550, 107 NW 273; Mil- 
ler v. Shumway, 135 Mich. 654, 98 
NW 385; Pickard v. Bryant, 92 Mich. 
430, 52 NW 788; Kinney v: Folkerts, 
84 Mich. 616, 48 NW 283; Barton v. 
Gray, 57 Mich. 622, 24 NW 638. 

Minn.—Mortenson v. Hotel Nicol- 
let Co., 136 NW _ 306; Lyons v. Red 
Wing, 76 Minn. 7 73 NW 868; Mc- 
Cormick Harvesting Mach. Co. v. Mc- 
Nicholas, 66 Minn. 3884, 69 NW 36; 
Clapp v. Minneapolis, ete., ECO, 36 
Minn. 6, 29 NW 340, 1 AmSR 629; 
Hunter v. Jones, 13 Minn. 307. 

Mo.—Mills v. Missouri Pac. R. Co., 
199 Mo. 56, 94 SW 973; Minter v. 
Bradstreet Co., 174 Mo. 444, 73 SW 
668; Matthews v. Missouri Pac. R. 
Co., 142 Mo. 645, 44 SW 802; Drey v. 
Doyle, 99 Mo. 459, 12 SW 287; Dist- 
ler v. Missouri Pac. R. Co., 163 Mo. 
A. 674, 147 SW 518; D’Arcy v. Cath- 
erine Lead Co., 155 Mo. A. 266, 133 
SW 1191; Johnston v. St. Louis, etce., 
R. Co., 150 Mo. A. 304, 130 SW 413; 
Peck v. Springfield Tract. Co., 131 Mo. 
A. 134, 110 SW 659; Moss v. Mis- 
souri Pac. R. Co., 128. Mo. A. 385, 107 
SW 422; Ghere v. Zey, 128 Mo. A. 
362, 107 SW 418; Haymaker v. Ad- 
ams, 61 Mo. A. 581. 

Mont.—Frederick v. Hale, 42 Mont. 
Oona V0. 

Nebr.—Larson vy. Chicago, ete., R. 
Co., 89 Nebr. 247, 181 NW 201; Lex- 
ington v. Kreitz, 73 Nebr. 770, 103 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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specific,’ it is held to be the duty of the party who 
considers himself aggrieved thereby to request fuller 


NW 444; Chicago, etce., R. Co. v. Oys- 
ter, 58 Nebr. 1, 78 NW 359; Sioux 
City, ete. R. Co. v. Brown, 13 Nebr. 
317, 14 NW 407;, South Omaha v. 
Meyers, 3 Nebr. (Unoff.) 699, 92 NW 


743; Parsons Band Cutter, etc., Co. 
v. Gadeke, 1 Nebr. (Unoff.) 605, 95 
NW 850. 


N. H.—Hooksett v. Amoskeag Mfg. 
Co., 44 N. H. 105; Wright v. Boynton, 
SiN. EL. 9, T2. Amd S19), 

N. Y.—Robinson v. Insurance Co. 
of North America, 198 N. Y. 523, 91 
NE 373; Zabriskie v. Smith, 13 NEY 
322, 64 AmD 551; Radjaviller v. Third 
Ave. R. Co., 58 App. Div. 11, 68 NYS 
$17; Wood Vv. Long Island R. Co., 11 
App. Div. 16, 42 NYS 140 [aff 159 
N. Y. 546 mem, 54 NH 1095 mem]. 

N. C.—Gay v. Mitchell, 146 N. C. 
509, 60 SH 426; Ives v. Atlantic, etc., 
ae Oo 142) N.ACe31 sbS) SH 74, 115 
AmSR 732; Simmons vy. Davenport, 
140 N. C. 407, 53 SH 255; Smith v. 
Newberry, 140 N. C. 385, 53 SE 234; 
Kendrick v. Dellinger, 117 N. C. 491, 


23 SE 438; Morgan vy. Lewis, 95 N. 
C296. 
Oh.—Tracy v. Coffey, 28 Oh. Cir. 


Ct. 579; Pennsylvania Co. v. Rossman, 
io3eOh, Ciro. se SiOhts Cirs Dee: 
119; Queen Ins. Co. v. Leonard, 9 Oh. 
Cir, Ct. 46, 6) Oh. Cir. Dec.' 49. 

Okl.—Moore v. O’Dell, 27 Okl. 194, 
111 P 308. 

Pa.—Dougherty v. Briggs, 232 Pa. 
204, 81 A 201; Irwin v. Pennsylvania 
R. Co., 226 Pa. 56st ion Aw 19% Rican 
Vv. Allentown, ete, Tract. Coss Baz 
474, 41 A 310; Serfass Vv. ete en 
141 Pa. 142, 21 A 523; Glatfelter -v. 
Mendels, 46 Pa. Super. 562; Com. v. 
Brubaker, 13 Pa. Super. 14. 

S. C—Brickman v. Southern R. Co., 
FASS. 2C. $306) 545 SH) 1o532_ Bodie wv. 
Charleston, etc., HACOe: 66uS. TC! 302, 
44 SE 943; Kirby v. Southern R. Co., 
63 S. C. 494, 41 SE 765; Garrett v. 
Weinberg, 59 S. C. 162, 37 SE 51) 2255 
Bowen v. Southern R. Co-) 58 ise: 
222, 36 SE 590; Congdon Vv. Morgan, 
PE SIUC 19 03 


S. D.—Belknap v. Belknap, 20 S. 
D. 482, 107 NW 692. 
Tenn. —Chicago Guaranty Fund 


Life Soc. v. Ford, 104 Tenn. 533, 58 
SW 239. 

Tex.—Burnham y. Logan, 88 Tex. 
1, 29 SW 1067; Neyland yv. Bendy, 69 
Tex. Tela ve Sw 497; Missouri, etc., R. 
€o. Vv. Ward, (Civ. A.) 164 Sw $22; 
McCarthy v. Blackwell, (Civ. A.) 163 
SW 1163; American Express Cony. 
Parcarello, (Civ. A.) 162 SW 926; Mc- 
Indoo v. Wood, (Civ AD ELG2 Sw 488; 
Gillett v. Holligan, (Civ. A.) 162 Sw 
367; Ft. Worth, ete., R. Co. v. Keeran, 
(Civ. A.) 149 Sw 355; Missouri, etc., 
R. Co. v. Burk, (Civ. A.) 146 SW 600; 
Gulf, ete, R. Co. v. Koch, (Civ. A.) 
144 SW 1035; Lam v. St. Louis South- 
western R. Co., (Civ. A.) 142 SW 977; 
Missouri, ete, R. Co. v. Hampton, 
Civ: A.) 142 SW 89; Galveston, etc., 
R. Co. v. Saunders, (Civ. A.) 141 SW 
$29; Pullman Lo: vi Custer, (Civ._A.) 
140 SW 847; Springer v. Riley, (Civ. 
A.) 136 SW 577; Sanders v. St. Louis 
Southwestern Re ConmCiva, 54) rloo 
SW 718; Matson v. Jarvis, (Civ. A.) 
nes SW 941; Peters v. Strauss, (Civ. 

A.) 132, Sw 956; St. Louis, etc., R: 
Co. v. Droddy, (Civ. A.) 132 SW 946; 
Smith v. Guinn, (Civ. A.) 1381 Sw 
635; Awalt v. Schooler, CCivee AG) Lod 
SW 302; Steiner v. Anderson, (Civ. 
A.) 130 SW 261; Missouri, etc., R. Co. 
v. Malone, (Civ. A.) 126 SW _ 936; 
Mitchell v. Boyce, (Civ. A.) 120 SW 
1016; Watkins v. Watkins, (Civ. A.) 
119 SW 145; Steger, ete., Piano Mfg. 
Co. v. MacMaster, 51 Tex. Civ. A. 527, 
113 SW 337; McKenzie v. Barrett, 43 
Tex. Civ. A. 451, 98 SW 229; Inter- 
national, ete., R. Co. v. Wray, 43 Tex. 
Civ. A. 380, 96 SW 74; Missouri, etc., 
R@o, vVaearrott, 43 Tex. (Civ. A. 325, 
94 SW 1135, 96 SW 950; De Castillo 
v. Galveston, etc., R. Co., 42 Tex. Giv. 
A. 108, 95 SW 547; Louisiana, etc., 


APPEAL AND ERROR 


Lumber Co, v. Carter, (Civ. A.) 93 
SW 714; Galveston, ete, weGo, Eve 
Paschall, 41 Tex. Civ. A. 357, 92 SW 
446; Williams v. Galveston, etc., R. 
Co., 34 Tex. Civ. A. 145, 78 SW 45; 
Galveston, etce.,, R. Co. v. Hubbard, 
33 Tex. Civ. A. 343, 76 SW 764; Inter- 
national, ete., R. Co. v. Collins, 33 
Tex: Civ, A. 58; 75 SW2'814;) Gulf, 
eter Ri Conty., Grays 2ba Tex. Civ As 
99, 638 SW 927; Lindsey v. White, 
(Civ. A.) 61 SW 438; Hargrave v. 
Western Union Tel. Co., (Civ. A.) 60 
SW 687; Texas, etc., R. Co. v. Bin- 
gle, 16 Tex. Civ. A. 653, 41 SW 90. 

Wash.—Grant v. Armstrong, 55 
Wash. 365, 104 P 632; Duteau v. Seat- 
tle Hlectric Co., 45 Wash. 418, 88 P 
755; Rush v. Spokane Falls, ete., R. 
Co., 23 Wash. 501, 63 P 500; McQuil- 
lan v. Seattle, 13 Wash. 600, 43 P 
893; Box v. Kelso, 5 Wash. 360, 31 
P 973. 

Wis.—Secard v. Rhinelander Light- 
ing Co., 147 Wis. 614, 133 NW 45; 
Barton v. Bruley, 119 Wis. 326, 96 
NW 815; Heer v. Warren- Scharf’ As- 
phalt Pav. Cos. Hil 8s Wiss050,, Oe NWS 
789; New Home Sewing Mach. Covne 
Simon, 113 Wis. 267, 89 NW 144; 
Owen v. Long, 97 Wis. 78, 72 NW 
364; Page v. Sumpter, 53 Wis. 652, 
11 NW 60. 

27. U. S.—Hrie R. Co. v. Schomer, 
171 Fed. 798, 96 CCA 458; Texas, etc., 
Ri Co. vi Cody, 67. Meda iW, 14 CCA 
310 [aff 166 U. S. 606, 17 SCt 703, 41 
L. ed. 1132]; Central Vermont R. Co. 
v. Soper, 59 Fed. 879, 8 CCA 341. 

j i muCtCs COL evs 
Simpson. hit, Ala. 4755-559" iS) 213. 
Cooper v. Slaughter, 175 Ala. 211, 57 
S 477; Birmingham R., etc., Co. Vv. 
Wiggins, 170 Ala. 540, 54 S 189; Mer- 
rill v. Sheffield Co., 169 Ala. 242, 53 
S 219; Vandiver v. Waller, 143 Ala. 
411, 39 S 186; Casky v. Haviland, 13 
Ala. 314; National Chemical Co. v. 
National Aniline, ete., Co. 3 Ala. A. 
469, 57 S 114; Birmingham R., etce., 
Cot vee Demmins sys VAlaSAC 359.57) S 
404; Johnston v. Brentley, 2 Ala. A. 
20d, coon sie tee 

Ariz.—Phoenix R. Co., 
13, Ariz, 279, 112 P8344. 

Ark.—Queen of Arkansas Ins. Co. 
v. Malone, 111 Ark. 229, 163 SW 771; 
Kirchman v. Tuffli Bros. Pig Iron, 
ete. Cor, 92 cAric JAE V22 0S We 2:39); 
Felsberg v. Moore, 84 Ark. 399, 106 
SW 197; Western Coal, ete, Co. v. 
Burns, 84 Ark. 74, 104 SW 535; Stew- 
art v. Walker, 102 SW 696; Choctaw, 
ete., R. Co. v. Baskins, 78 Ark. Say, 
93 SW (sts. Difiin ve St. Louis, etc., 
RaiCo,,008 Ark. 55, 93 SW 564; Car- 
penter v. Jones, 76 Ark. 163, 88 SW 
871; Hight v. Klingensmith, 75 Ark. 
218, 87 SW 1388. 

Cal.—Gomez v. Scanlan, 155 Cal. 
528, 102 P 12; Viera v. Atchinson, etc., 
Re Co 0) Gal, A. 267) 1101 P 690: 

Colo.—Denver City Tramway Co. 
v. Hills, 50 Colo. 328,.116 P 125, 36 
LRANS 213; Whitehead v. Emmerich, 
388 Colo. 13, 87 P 790;. Willard v. Wil- 
liams, 10 Colo. A. 140, 50 P 207; Gold- 
omer VED Ver uCcolonrAs, 292442 

Conn.—Hayden v. Fair Haven, ete., 
RaCor a6, Conny35 5s Sowa Gls. 

Fla.—Pensacola Electric Co. v. Bis- 
Sett, 59 Plas360; 5208S) 367: 

Ga.—Central of Georgia R. Co. v. 
Newman, 138 Ga. 145, 74 SE 1077; 
Atlantic, ete., R. Co. v. Sumner, 134 
Ga. 6738, 68 SE 593; Savannah Elec- 
tric Co. v. Mullikin, 126 Ga. 722, 55 
SE 945; Rutledge vy. Hudson, 80 Ga. 
266, 5 SE 98; Atlanta v. Brown, 73 
Ga. 630; J. L. Betts Co. v. Mims, 14 
Ga. A. 786, 82 SE 474; Redfearn v. 
Thompson, 10 Ga. A. 550, 73 SE 949; 
Central of Georgia R. Co. v. McGuire, 
10 Ga. A. 483, 73 SE 702 

Ill.—Plaut v. Young, 38 Ill. A. 102. 

Ind.—Vandalia Coal Co. v. Yemm, 
175 Ind. 524, 92 NE 49, 94 NE 881; 
New Castle Bridge COMMAND Oty 168 
Ind. 259, 79 NE 485 [transf 37 Ind. 
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or more specific instructions from the court. 
absence of such request there is no basis for an 
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A. 84, 76 NE 557]; Du Souchet v. 
Dutcher, 113 Ind. 249, 15 NE 459; In- 
surance Co. of North America v. 
Brim, 111 Ind. 281, 12 NE 315; White 
v. Beem, 80 Ind. 239; Toledo, etc., R. 
Co. v. Lander, 48 Ind. A. 56, 95 NE 
319; South Bend Brick Co. v. Goller, 
46 Ind. A. 531, 93 NE 387; Indiana 
Union Tract. Co. v. Schwinge, 46 Ind. 
A. 525, 93 NE 35; Southern R. Co. v. 
Sieg, 46 Ind. A’. 259, 92 NE 194; New 
York, ete: R. Co: vi Elynn, 4i Ind. 
A. 501, 81 NE 741, 82 NE 1009. 

Ind. T.—Madill First Nat. Bank v. 
Ss Inde) Ps 2, 2h0 4) SS Wien Oaecee 
Gulf, ete., R. Co. v. Moseley, 6 Ind. 
T. 369, 98 SW 129; Gooding v. Wat- 
Kins, (5 Ind! I. 578, 82° Swe 913 sinew 
on other grounds 142 Fed. 112, 73. 
CCA. 336]. 

Iowa.—Breen v. Iowa Cent. \R. Co., 
159 Iowa 537, 141 NW 410; Rottles- 
berger v. Hanley, 155 Iowa 638, 136 
NW 776; Lauer v. Banning, 152 Iowa 
99, 181 NW 783; Silvers v. Floyd, 151 
Iowa 415, 131 NW 652; Colby v. 
United Breweries Co., 148 Iowa 552, 
126 NW 348; Greenway v. Taylor 
County, 144 lowa 332, 122 NW 943; 
O’Mara v. Jensma, 143 Iowa 297, 121 
NW 518; Murphy v. Hiltibridle, 132 
Iowa 114, 109 NW 471; Hill v. Glen- 
wood, 124 Iowa 479, 100 NW 522; 
Shroeder v. Webster, 88 Iowa 627, 55 
aay. 569; Hubbell v. Ream, 31 Iowa 

Kan.—Rambo v. Empire Dist. Elec- 
tric Co.,/90 Kan, 390; 133) P 5533) Hoyt 
v. Dengler, 54 Kan. 309, 38 P 260; 
State v. Peterson, 38 Kan. 204, 16 P 
263; Turner v. Tootle, 9 Kan. A. 765, 
58 P 562; John V. Farwell Co. v.- 
Thomas; 8) Kani) Avy 61/4, 562 tos 
Missouri, etc., R. Co. v. Young, 8 Kan. 
A 525,006) sb AZ. 

Ky.—Patterson v. T. J. Moss Tie 
Co., 97 SW 379, 30 KyL 9; Harrods- 
burg v. Mitchell, 78 SW 210, 25 Kyl 
1548; Lloyd v. Knadler, 63 SW 442, 23 
KyL 551; Henderson vy. McGhee, 58 
SW_ 525, 22 KyL 650 

Me.—Murchie v. Gates, 78 Me. “300, 
4 A 698; Blackington v. Sumner, 69 
Me. 136. 

Md.—Baltimore, etc, R. Co. v. 
State, 81 Md. 371, 32 A’ 201. 

Mass.—Minihan v. Boston El. R. 
Co., 205 Mass. 402, 91 NE 414; Cam- 
eron v. New England Tel., ete., Co., 
182 Mass. 310, 65 NE 385 

Mich.—Amanta v. Michigan Cent. 
R. Co., 177 Mich. 280, 148 NW _ 76; 
American Seed Co. v. Cole, 174 Mich. 
42, 140 NW 622; Pruner v. Detroit 
United R. Co., 173 Mich. 146, 139 NW 
48; Spray v. Ayotte, 161 -Mich., 5938, 
126 NW 630; Goode v. BHslow, 151 
Mich. 48, 114 NW 859; Hewitt v. East 
Jordan Lumber Co., 136 Mich. 110, 98 
NW 992; Grove v. Youell, 110 Mich. 
285, 68 NW 1382, 33 LRA 297; Pickard 
v. Bryant, 92 Mich. 430, 52 NW 788. 

Minn.—Ferber v. Pine Island State 
Bank, 116 Minn. 261, 133 NW 611; 
De Blois v. Great Northern R. Co., 
99 Minn. 18, 108 NW 2938; Rutherford 
v. Selover, 87 Minn. 495, 92 NW 413; 
Brace, v~ St. -BaulsCity Ry Com sy, 
Minn. 292, 91 NW 1099; Germolus v. 
Sausser, 83 Minn. 141, 85 NW 946. 

Mo.—Harmon vy. Donohoe, 153 Mo. 
263, 54 SW 453; Barth v. Kansas City 
El. R. Co., 142 Mo. 535, 44 SW 778; 
Hedge v. St. Louis, ete, R. Co., 164 
Mo. An 290), 245) SiwWs U5 Downe jv. 
Missouri, ete, Tel. Co., 161 Mo. A. 
274, 143 SW 889; Mills v. Metropoli- 
tan Ste ReCoselo7 UMom Aye 20 elo 
SW 1006; Dunham y. Miller, 154 Mo. 
A. 314, 133 SW 675; Voelker v. Hill- 
©2Meara, Constr.) Co:, 153 Mo,s A. 1 
131 SW 907; Hales v. Raines, 146 Mo. 
A. 232, 130 ‘SW 425; Clack v. Kansas 
City Blectrical Wire Subway Co., 138 
Mo. A. 205, 119 SW 1014; Gamache 
v. Johnston Tin Foil, ete., Co., 116 
Mo. A. 596, 92 SW 918; Parman v. 
Kansas City, 105 Mo. A. 691, 78 SW 
1046. 

Mont.—Hollenback v. 


Stone, ete., 
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assignment of error to the giving of such instruc- 
tions, as the purpose of filing requests is not only 
to procure a favorable charge but also to make the 
rulings of the trial court on pertinent questions of 
law a matter of record, so that they may be re- 
Merely saving exceptions thereto will 


viewed.7§ 


Engineering Corp., 46 Mont. 559, 129 
P 1058; Heitman v. Chicago, ete., EG: 
Co., 45 Mont. 406, 123 P 401; Nelson 
Vv. Boston, etc., Consol. Copper, tes 
Min. ‘Co., 35 Mont. JIS SSS Me” Lisioy 
Hardesty v. Largey Lumber Cox 34 
Mont. 151, 86 P 29. 

Nebr.—Christensen  v- Tate, 87 
Nebr. 848, 128 NW 622; Sheridan Coal 
Goya Ce wee oul (Gon sit Nebr. bis 
127 NW 218, 138 AmSR 435; McClat- 
chey v. Anderson, 84 Nebr. 783, 122 
NW 67. 

N. H.—Kent v. Tyson, 20 N. H. 121. 

N. M.—Palatine Ins. Co. v. Santa 
RA SG Co lsh IN GML e241, 682 
a : 


N. Y.—Herman v. Buffalo, 157 App. 
Div. 819, 148 NYS 205; Wall v. New 
York Cent., etc., R. Co., 56 App. Div. 
599, 67 NYS 519; Cafre v. Lockwood, 
22 ‘App. Divedat 47 INIMS2911 Gis Powell 
v. Jones, 42 Barb. 24. 

N. C.—Walker v. Walker, 151 N. C. 
164, 65 SH 923; Craft v. “Albemarle 
Timber Co, 132 NEC! LA SSE DOs 
Boon v. Murphy, 108 N. G 187, 12 SE 


1032 
22 N. D. 


N. D.—Z i 
75, 1832 NW 640, AnnCasi1913E 1005; 
State v. Banik, 21 N. D. 417, 131 NW 
262; Casey v. Nome First Bank, 20 
N. D. 211, 126 NW 1011; Landis v. 
Fyles, 18 N. D. 587, 120 NW 566. 

Oh.—Hoppe v. Parmalee, 20 Oh. 
Cir SC 3034 1 Ohi eGirie Deen 24; 
Cleveland, etce., R. Co. v. Richerson, 
Reet CirwCt.385,? 10 (Ohh Cire Dec: 

Okl.—Muskogee First Nat. Bank vy. 
Tevis, 29 Okl. 714, 119 P 218. 

Or.—Anderson v. Aupperle, 51 Or. 
556, 95 P 3380; Schoellhamer v. Ro- 
metsch, 26 Or. 394, 38 P 344; Kearney 
v. Snodgrass, 12 Or. 311, 7 P 309. 

Pa.—Sage v. Lehigh Valley R. Co., 
241 Pa. 49, 88 A 77; Dougherty v. 
Briggs, 232 Pa. 204, 81 A 201; Dennis 
v. Alexander, 3 Pa. 50; Lewin v. 
Pauli, 19 Pa. Super. 447. 

S. C.—Bennett v. Columbia Electric 
SUR? fete, Cos 792 4S: -C.72, 676. (SE 
els Stephens v. Long, 92 S. C. 65, 75 
SE 530; Fowler v. Harrison, 64 S. C. 
311, 42 SE 159; Easler v. Southern R. 
Co., 59 S. C. 311, 37 SE 938; Nohrden 
v. Northeastern R. Co., 59 S. C. 87, 37 
SE 228, 82 AmSR 826. 

Ss. D.—Bogue v. Gunderson, 30 S. 
DLs NOW ebO5s J. ele Case Thresh- 
ing Mach. Co. v. Gidley, 25) S2D. LOL, 
132 NW 711; Connell v. Canton, 24 S. 
D. 572, 124 NW 839. 

‘Tenn.—Maxwell v. Hill, $9 Tenn: 
584, 15 SW 253; Thompson v. Com. 
Commercial Bank, 3 Coldw. 46. 

Tex.—Chicago, etc., R. Co. v. John- 
son; “101 “Tex. 422° "108 —“SWwiw964. 
Thompson vy. Payne, 21 Tex. 621; In- 
ternational, ete, R. Co. v. Kruger, 
(Civ. A.) 163 SW 677; Grand Lodge 
al Go veAe! Mi *ye Dillard, (Civ GA.) 162 
SW 11738; St. Louis Southwestern R. 
Co. v. Martin, (Civ. A.) 161 SW 405; 
Hutto v. Hall, (Civ. A.) 155 SW 1023: 
Rotan Grocery Co. v. Tatum, (Civ. 
A.) 149 SW 342: Feingold v. ‘Lefko- 
vitz, (Civ. A.) 147 SW 346; Abilene 
Light. etc., Co. v. Robinson, (Civ. A.) 
146 SW 1052; Dunn v. Taylor, (Civ. 
A.) 1483 SW 311; Galveston, ete, R. 
Co. ww) Salisbury, \(Civ-.A.)\ 143) SW 
252; Galveston, etc., R. Co. v. Grenig, 
(Civ. A.) 142 SW 135; Bangle v. Mis- 
Sourt, ete, (hi. Coy or Texas, (Civ. A.) 
140 SW 374; Southwestern Tel., etc., 
Co. v. Sanders, (Civ. A.) 138 SW 
1181; Postal Tel. Cable Co. v. Taleri- 
co, (Civ. A.) 186 SW 575; Jackson- 
ville Ice, etce., Co. v. Moses, (Civ. A.) 
184 SW 3879; International, etc., R. 
Co. v. Bell,: (Civ. A.) 130 SW _ 634; 
Wrighton v. Butler, (Civ. A.) 128 SW 
472; Trabue v. Cook, (Civ. A.) 124 


APPEAL AND ERROR 


fact that 


SW 455; International, ete., R. Co. v. 
Rogers, (Civ. A.) 124 sw’ 446; Chi- 
cago, ete., R. Co. v. Clay, 55 Tex. Civ. 
A. 526, 119 SW W302 Texas, ,elc.,, Nits 
Cox Ve ‘Bean, 55 Tex. Civ. A. 341, 119 
SW 228; Houston, ete., Ri Co. v; Le= 
mair, 55 Tex. Civ. A. 237) L9SW 
1162: Carwile v. Cameron, (Civ. A.) 
116 SW 611; Missouri Valley Bridge, 


‘ete, Co. v. Ballard, (Civ. A.) 116 SW 


93; Peacock v. Coltrane, 44 Tex. Civ. 
A. 530, 99 SW 107; Galveston, etc., 
R. Co. v. Stoy, 44 Tex. Civ. A. 448, 99 
SW 135; Barrow v. Barrow; (Civ. A.) 
97 SW 120; San Antonio, ete., R. Co. 
v. Kivlin, 42 Tex. Civ, A. 633,°93"S Wi; 
709; Ramm v. Galveston, etc., R. Co., 
(Civ. A.) 92 SW 426; Schneider v. 
Sanders, 26 Tex. Civ. ‘A. 169, 61 SW 
727: Walsell v. Neal, 23 Tex: Civ. A. 
26, 56 SW 137; Decatur Cotton Seed 
Oil Mill Co. v. Johnson, (Civ. A.) 35 
SW 951. 
Vt.—Partch v. Spooner, 57 Vt. 583. 
Va.—Adamson vy. Norfolk, ete, 
Tract. Co., 111 Va. 556, 69 SE 1055. 
Wash.—Duteau v. Seattle Blectric 
Co., 45 Wash. 418, 88 P 755; Dow v. 
Dempsey, 21 Wash. 86; 57. P 355. 
Wis.—Sharon v. Winnebago Furni- 
ture Mfg. Co., 141 Wis. 185, 124 NW 
299; Pfister v. Milwaukee Free Press 
Co., 189 Wis. 627, 121 NW 938; Grot- 
jan v. Rice, 124 Wis. 253, 102 NW 551. 


28. Urbansky Vv. Kutinsky, 86 
Conn) 2277184 VAISL 
29. Ind.—Adams v. Stringer, 78 


Ind. 175; Jones v. Hathaway, 77 Ind. 
14. 

Mont.—Hamilton v. Great Falls St. 
R. Co., 17 Mont. 334, 42 P 860, 43 P 


713. 

Oh.—Schryver v. Hawkes, 22 Oh. 
St. 308. 

Vt.—Jenness v. Simpson, 84 Vt. 


127, 78 A 886; Lynds v. Plymouth, 73 
Vt. 216, 50 A 1083. 

Wis.—Newton v. Whitney, 77 Wis. 
515, 46 NW 882; Kellogg v. Chicago, 
etc., R. Co., 26 Wis. 223, 7 AmR 69. 

Compare however Meyer v. Rior- 
dan, 32 Misc. 707 mem, 65 NYS 496 
mem [rev 31 Misc. 828 mem, 64 NYS 
382]; Crane v. Schloss, 14 NYS 886. 

But see Weiss v. Pittsburgh R. Co., 
242 Pa. 506, 89 A 586 (holding that 
an exception pointing out the inade- 
quacy in the charge will preserve the 
question of such inadequacy for re- 
view, although no request. is made 
for more specific instructions). 


30. Dows v. Rush, 28 Barb. (N. 
NES) RST 
31. Randle v. Birmingham R., etc., 


Co., 169 Ala. 314, 53 S 918; Williams 
v. Mineral City Park Assoc., 128 Iowa 
32, 102 NW 783, 111 AmSR 184, 1 
LRANS 427; Jossaers v. Walker, 24 
App. Div. 38, 48 NYS 781; St. Louis, 
ete., R. Co. v. ‘Pope, 43 Tex. Civ. A. 
616, 97 SW 534; Stubblefield v. Stub- 
blefield, (Tex. Civ. A.) 45 SW 965; 
Galveston, ete, R. Co. v. Edmunds, 
(Tex. Civ. A.) 26 SW 633. 

32. Ray v. Jackson, 90 Ala. 513, 7 
S 747; Pepper v. Lee, 53 Ala. 33; 
Hayes v. Moulton, 194 "Mass. 157, 80 
NE 215; McKee v. Tourtelotte, 167 
Mass. 69, 44 NE 1071, 48 LRA 542; 
Bathke v. Krassin, 82 Minn. 226, 4 
NW 796; Monaghan v. Northwestern 
Fuel Co., 140 Wis. 457, 122 NW 1066. 

33. U. S.—Carter v. Carusi, 112 U. 
S. 478, 5 SCt 281) 28 L. ed: 820; U.S: 
Hxpress Co. v. Kountze, 8 Wall. 342, 
19 L. ed. 457. 

Ind.—Conrad v. Kinzie, 105 Ind. 
281, 4 NE 863. 

Kan.—Judy v. Buck, 72 Kan. 106, 
82 P 1104. 

Ky.—Louisville, etc., R. Co. v. Rob- 


erts, 144 Ky. 820, 139 SW 1073; Ken-| 


tucky Stave Co. v. Page, 125 SW 170; 
Louisville v. Knighton, 100 SW 228, 
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not be sufficient,?® as it is not equivalent to a re- 
quest for fuller or more specific instructions.®° The 
instructions are too narrow *1 
broad,®? or that the court fails to state or charge 
on all of the issues or defenses,** or charge with 
sufficient accuracy or fullness on the issues submit- 


or too 


30 KyL 1037, 8 LRANS 478; Louis- 
ville, ete., R. Co. v. Bullins, 15 KyL 
752; Brown v. Gillespie, 10 Kyl 634. 

Mich.—Huff v. Cole, 127 Mich. 351, 
86 NW 835; Flanagan v. Flanagan, 
122 Mich. 3886, 81 NW 258; Rogers 
v. Ferris, 107 Mich. 126, 64 NW 1048. 

Minn.—Olson v. Aubolee, 92 Minn. 
312, 99 NW 1128; Strong v. Knuteson, 
91, Minn. 191, 97 NW 659; Loudy v. < 
Clarke, 45 Minn. 477, 48 NW 25. 

Mo.—Williamson vy. St. Louis Tran- 
sit Co., 202 Mo. 345, 100 SW 1072; 
Horgan v. Brady, 155 Mo. 659, 56 SW 
294; Brady v. St. Joseph, 167 Mo. A. 
423, 151 SW 234; Tate v. Wabash R. 
Co., 159 Mo. A. 475, 141, SW 459; 
Childress v. Southwest Missouri R. 
Co. 141 \Mos yA. 667; 226 “SWi 169k 
Knight v. Kansas City, 1388 Mo. A, 
153, 119 SW 990; Hooper v. Metro- 
politan St. R. Co., 125 Moma. 3295102 
SW 58; Joy v. Cale, 124 Mo. A. 569, 
102 SW 30; Redmond v. Missouri, 
one? R. Co., 104 Mo. A. 651, 77 SW 

Mont.—Frederick v. Hale, 42 Mont. 
LOSPLLeSP VO! 

Nebr. —Sanford v. Craig, 52 Nebr. 
483, 72 NW 864; Barr -v. Omaha, 42 
Nebr. 341, 65 NW 591; Barney v. 
Pinkham, 37 Nebr. 664, 56 NW 323; 


‘South Omaha Vv. Meyers, 3 Nebr. (Un- 


Oe 699, 92 NW 748, 
Y.—-Sweetland v. Buell, 164 N. 

NS Nat. 58 NE 663, 79 AmSR 676 [aff 
35 NYS 346]; Spiridon v. Watson, 50 
N. Y. Super, 494; Schwabeland Me 
Holahan, 6 Misc. 623 mem, 26 NYS 
880 [aff 10 Misc. 176, 30 NYS 910]. 

N. C.—Nelson v. R. J. Reynolds To- 
bacco Co., 144 N. C. 418, 57 SE 127; 
Maxwell v. McIver, 113 N. C. 288, 18 
rayon aw Kidder v. MclIlhenny, 81 N. 

Pa.—L. L. Satler Lumber Co. v. 
Exler, 239 Pa. 135, 86 A 793; Fisher v. 
Filbert, Gye anrols Schweitzer v. Wil- 
liams, 43 Pa, Super. 202. 

S. D.—Totten y. Stevenson, 29 S. 
D. 71, 1835 NW 715; Grant v. Powers 
Ae Goods Cox) 23 Sh: 195, 121 NW 


Tex.—San Antonio Tract. Co. Vv. 
Settle, 104 Tex. 142, 135 SW 116; 
Milmo v. Adams, 79 Tex. 526, 15 Sw 
690; Blackwell v. Hunnicutt, 69 Tex. 
273, 9 SW 317; Houston Transp. Ce: 
v. San Jacinto Rice ©o,..GCiv. A.)eL63s 
SW 1023; Bowman v. Farmersyille 
Mill, ete., Co., (Civ. A.) 158 SW 200; 
Missouri, ete; Ri Col wv, Laylor, (Civ. 
A.) 156 SW 544; Gibson v. Oppen- 
heimer, (Civ. A.) 154 SW 694; Strat- 
ton v. Riley, (Civ. A.) 154 Sw 606; 
Van Geem vy. Cisco Oil Mill, (Civ. A.) 
152 SW 1108; Kansas City, ete., R: 
Com ve Beckham, (Civ FAS) 152 SS 
228; Gilmore y. Brown, (Civ. A.) 
150 SW_ 964; Landrum vy. Thomas, 
(Give AD) 149° SW 813; Wichita Falls 
Tract. Cope Adams, (Civ. ‘A.) 146 
SW 271; Missouri, ete, R. Co. v. 
Reno, (Giv. A.) 146 SW 207; Osteen 
v. Dallas Cons. Electric St. Rs Co., 
(Civ. A.) 145 SW 648; Gulf, etc, R. 
Co. v. Koch, (Civ. A.) 144 Sw 1035; 
Williamson v. Powell, (Civ. A.) 140 
SW 359; Linville v. Jones, (Civ. A.) 
137 SW 415; Missouri, ete, R. Co. v. 
Gilbert, (Civ. A.) 131 Sw 1145; West- 
ern Union Tel. Co. v. Mack, (Civ. A.) 
128 SW 921; Missouri, ete, R. Co. v. 
Malone, (Civ. A.) 126 Sw 9: 6; Saxton 
v. Corbett, (Civew Ana La SW TD} 
Houston, ete., R. Co. v. Lentz, 56 Tex. 
Civ. A. 498, 120 Sw 943; Dyer v. Ad- 
ams, 56 Tex. Civ. A. 400, 120 SW 946; 
Gibson v. Purifoy, 56 Tex. Civ. A. 
379, 120 SW 1047; International, etc., 
R. Co. v. Garcia, 54 Tex. Civ. i 59, 
117 SW 206; Dyer v. McWhirter, 51 
Tex. Civ. A. 200, 111 SW 1053; Wea- 
therford Mach., ete., Co. v. Tate, 49 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ted,** or omits to state a proper qualification or 
limitation of a rule of law given,*® or to state the 
qualification or limitation in immediate connection 
with the rule,*® or that an instruction given needs 
qualification or modification,®” is not available error 
unless the attention of the court is called thereto 
by a special request for an instruction remedying 


Tex, Civ. A. 392, 109 SW 406; Jones 
v. Creech, (Civ. A.) 108 SW 975; But- 
ler v. Anderson, (Civ. A.) 107 SW 
656; Ft. Worth, etc. R. Co. v. Wal- 
ker, 48 Tex. Civ. A. 86, 106 SW 400; 
Chicago, ete., R. Co. v. Hiltibrand, 
44 Tex. Civ. A. 614, 99 SW 707; Gal- 
veston, etc., R. Co. v. Holyfield, (Civ. 
A.) 91 SW 3538; Boyles v. Texas, etc., 
R. Co., (Civ. A.) 86 SW 936; Interna- 
tional, etc., R. Co. v. Haddox, 36 Tex. 
Civ. A. 385, 81 SW 1036; St. Louis 
Southwestern R. Co. v. McArthur, 31 
Tex. Civ. A. 205, 72 SW 76; Johnson 
v. International, ete., R. Co., 24 Tex. 
Civ... A, 148, 57 SW 369: "State™ v. 
Humphreys, (Civ. A.) 56 SW 945; 
Bell v. Beazley, 18 Tex. Civ. A. 639, 
45 SW 401; Voorheis v. Waller, (Civ. 
A.) 85 SW 807; Templeton v. Green, 
(Civ. * VAS). V2Zb° "SW? 2073? Rev. St. 
(1895) art 1316, as amended by L. 
(1903) p 55 e 39, providing that after 
the argument of a cause the judge 
shall in open court, unless the same 
be expressly waived by the parties, 
prepare and deliver a written charge 
of the law of the case, subject to the 
restrictions thereafter provided, made 
it the mandatory duty of the court 
to charge the jury, but did not change 
the rule precluding a party from com- 
plaining of the courts’ mere failure 
to submit an issue in the absence of 
a special request therefor. San An- 
tonio, etc., R. Co. v. Votaw, (Civ. A.) 
81 SW 130. 

Wis.—Newton v. Whitney, 77 Wis. 
515, 46 NW-882. And see Kenyon v. 
Kenyon, 72 Wis. 234, 39 NW 361. 

84. Ala.—Birmingham R., etc., Co. 
v. Simpson, 177 Ala. 475, 59 S 213. 

Ga.—Tuggle v. State, 113 Ga. 272, 
38 SE 830 

Ind. —Indianapolis Sti Ra Co: 
Johnson, 163 Ind. 518, 72 NE 571; 
Domestic Block Coal Co. v. Holden, 
(A.) 103 NE 78. 

Iowa.—Mitchell v. Pinckney, 127 
Iowa 696, 104 NW 286. 

Ky.—Adams Express Co. v. Single- 
ton, 7 KyL 296. 

Minn.—Kloppenburg vy. Minneapolis, 
Sues R. Co., 123 Minn. 173, 143 NW 

Nebr.—Wittenberg v. Mollyneaux, 
59 Nebr. 203, 80 NW 824. 

N. C—Simmons v. Davenport, 140 
N. aC 407, 538 SE 225. 

C.— Tucker v. es Cotton 
Mitis, 95S. C. 302; 78 SE-'8 
Tex.—Texas Cent. R. Co. fe ‘Dumas, 
(Civ. A.) 149 SW 543; Galveston, etc., 
Coe ve ASURtZ: (Civ. A.) 147 SW 
658; Logre v. Galveston Electric Co., 
(Civ. A.) 146 SW 308; St. Louis, ete., 
R. Co. v. Addis, (Civ. A.) 142 SW 
955; Southern Pac. Co. v. Sorey, (Civ. 
A.) 142 SW 119; Sumner v. Kinney, 
(Civ. A.) 186 SW 1192; Oar v. Davis, 
(Civ. A.) 185 SW 710; Jacksonville 
Ice, etc., Co. v. Moses, (Civ. A.) 134 
SW 379; Galveston Hlectric Co. v. 
Dickey, 56 Tex. Civ. A. 490, 120 SW 
1134; Williamson v. Gore, (Civ. A.) 
LOVLS Wee vos. = Lexas, .ete:, R; , Co. ve 
Black, 123)0 Text *Civ..VAS 119; 57 Siw: 
330; Missouri, ete, R. Co. v. Felts, 
(Civ. A.) 50 SW 1031. 

Va.—Adamson vou INorfolk, * -etc:, 
MTA Soet MI Wa. 1556, 69) SE 1055: 
Richmond v. Wood, 109 Va. 75, 63 SE 

35. Ala.—Bigbee Fertilizer Co. v. 
Scott, 3 Ala. A. 333, 56 S 834. 
age Post Vv. Bird, 28 Bla, ¥ 908 

Mass.—Blagge v. Ilsley, 127 Mass. 
191, 34 AmR 361. 

Mich.—Merrinane v. Miller, 148 
Mich. 412, 111 NW 1050. 

Minn.—McKnight v. Chicago, etc., 
R. Co., 44 Minn. 141, 46 NW 294. 


APPEAL AND ERROR 


the defect. 


Mo.—Wilson vy. St. Louis, etc, R. 
Co., 160 Mo. A. 649, 142 SW 775; 
Johnston v. St. Louis, etc., R. Co., 150 
Mo. A. 304, 120 SW 413. 

N. Y.—Miller v. Union R. Co.;' 191 
IND EY alin So) OND eis: 

Pa.—Mullen v. Wilson, 44 Pa. 413, 
84 AmD 461. 

S. C.—Moore v. Greenville Tract. 
Co., 94 S. C. 249, 77 SE 928; Lewis v. 
Gallivan” Bldg. Co., 87. S.C, 210, 69 
SE 212; Norton v. Columbia St. R., 
ete,, Co., 83 S. C. 26, 64 SE 962; San- 
ders v. ‘Aiken Mfg. Co., TES. C2258, 59 
SE 679; Brasington v. South Bound 
Fe Como? SCL scone t0e OM Oboe too 
AmSR 905; Simms v. South Carolina 
R: Cos 27 S: C. 268,°3 SE 301. 

Tex.—Missouri, ete., R. Co. v. Wil- 
liams, (Civ. A.) 117 SW 1043. 

Wis.—Seivert v. Galvin, 133 Wis. 
391, 113 NW 680. 

36. Atlanta R., a7 Co. v. Walker, 
112 Ga. 725, 38 SE 107. 

37. rk. — Graysonia - Nashville 
Lumber Co. v. Carroll, 102 Ark. 460, 
144 SW 519. 

Colo.—Tucker v. Tucker, 21 Colo. 
ASP OA eT SP 1215. 

S. C.—Leppard v. Western Union 
Tel. Co., 88 S. C. 388, 70 SE 1004; 
Meee, v. Atlantic Coast Line R. Co., 
84 S. 62, 65 SH 939; Lyles v. West- 
ern osion Teli Cot, 34 8. C. 1, 65 SE 
832, 137 AmSR 829, 

Tenn.—Youngstown Bridge Co. v. 
Barnes, 98 Tenn. 401, 39. SW 714. 

Tex.—Shumard v. Johnson, 66 Tex. 
70, 17 SW 398; Houston; ete, R. Co. 
Vv. Gray, (Civ. A) 137° Sw * 729+ -Or- 
ange Lumber Co. v. Thompson, (Civ. 
A.) 113 SW 563; Missouri, etc., R. Co. 
v. Blachley, 50 Tex. Civ. A. 141, 109 
SW 995. 

Wis.—Brown v. Milwaukee Electric 
ae ete., Co., 148 Wis. 98, 133 NW 

38. lLineville First Nat. Bank v. 
Alexander, 161 Ala. 580, 50 S 45; Bird 
v. Utica Gold Min. Co.,. 2 Cal. A. 674, 
84 P 256 (evidence withdrawn on ob- 
jection); French v.- Waterbury, 72 
Conn. 435, 44 A 740. 

39. U. S.—Western North Carolina 
Land Co. v. Scaife, 80 Fed. 352, 25 
CCA 461 (adverse possession). 

Ala.—Pace v. Louisville, ete., Ry 
Co., 166 Ala. 519, 52 S 52. 

Ark.—Western Coal, etc., 

Jones, 75 Ark. 76, 87 Sw 440 ene 
nary care). 

Cal.—Hardy v. Schirmer, 163 Cal. 
272, 124 P 993; Donati v. Righetti, 9 
Cal. A. 45, 97 P 1128. 

Colo.—Ramsay v. Meade, 37 Colo. 
465, 86 P 1018 (probable profits); 
Colorado, etc., R. Co. v. Webb, 36 
Colo. 224, 85 P 688. 

135 Ga. 


637, 70 SH 325; Pye v. Pye, 133 Ga. 
246, 65 SE 424; Savannah Blectric Co. 
v. Bennett, 130 Ga. 597, 61 SH 529; 
Cordele Sash, ete., Co. v. Wilson Lum- 
ber Co., 129 Ga. 290, 58 SE 860 (de- 
livery, delivered); Foote v. Kelley, 126 
Ga. 799, 55 SEH 1045 (“specie,” “in 
Kind,? ¥<for SER ae ); Georgia 
Southern, etc., o. v. Young Inv. 
Co,, Ang Ga. cian 46 SE 644 (ordinary 
care and preponderance of evidence); 
Western Union Tel. Co. v. Ford, 10 
Ga. A. 606, 74 SE 70. 

Tll.—Yeates v. Illinois Cent. R. 
Co., 241 Ill. 205, 89 NE 338; Malott 
v. Hood, 201 Ill. 202, 66 NE 247 [aff 
SON TIUSAL 3.60.1: 

Ind.—Wiler v. Manley, 51 Ind. 169; 
Jenney Electric Mfg. Co. v. Flannery, 
53 Ind. A. 397, 98 NE 424. 

Iowa.—Wickwire v. Webster City 
Sav. Bank, 153 Iowa 225, 133 NW 
100; Des Moines Say. Bank v. Ken- 
nedy, 142 Iowa 272, 120 NW 742; 


a TS) (ove bbb. 
the foregoing principles it has been held that, in 
the absence of special requests therefor, one cannot 
assign as error a failure to give merely cautionary 
instructions,®® to define words and terms used,*® or 
to instruct, or instruct more fully or more spe- 
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Applications of Rule. Applying 


Murray v. Walker, 83 Iowa 202, 48 
NW 1075. 

Ky.—HElsey v. Lamkin, 156 Ky. 836, 
162 SW 106; Le Moyne v. Meadors, 
156 Ky. 832, "162 SW 526; South Cov- 
ington, etc., R. Co. v. Brown, 104 SW 
108, (32 Kyl 1072; Bugg v. Holt, 97 
SW 29, 29 KyL 1208 (itinerant, con- 
sideration, fraud); Louisville, ete., R. 
Co. v. Vincent, 96 SW 898, 29 KyL 
1049; Louisville, ete, R. Co. v. Fow- 
ler, 123 Ky. 450, 96 SW 568, 29 Kyl 
905; Cincinnati, ete., R. Co. v. Rich- 
ardson, 14 KyL 367. 

Mass.—Cave v. Osborne, 193 Mass. 
482, 79 NB 794 (tender). 

Minn.—Gruber v. German Roman 
Catholic Aid Soc., 113 Minn. 340, 129 
NW 581; Kostuch v. St. Paul City R. 
Cons Minn. 459, 81 NW 215. 

Miss.—St. Louis, ete, Ri Cob -v. 
Moore, 101 Miss. 768, 58 S 471, 39 
LRANS 978, AnnCas1914B 597. 

Mo.—Gordon v. Park, 219 Mo. 600, 
117 SW 1163; Quirk v. St. Louis 
United El. Co., 126 Mo. 279, 28 SW 
1080 (ordinary care); Johnson v. Mis- 
souri Pac. R. Co., 96 Mo. 340, 9 SW 
790, 9 AmMSR 351 (reasonable care and 
diligence); Asmus v. United R. Co., 
152 Mo. A. 521, 134 SW 92; Rattan v. 
Central Electric R. Co., 120 Mo. A. 
270, 96 SW 7385 (ordinary care); Dy- 
gart- Cook Mule Co. v. Reed, 114 Mo. 
Ac'296, 8958S W. 591. 

Mont.—Pelican v. New York Mut. 
Il. Ins. Co., 44 Mont.°277, 119) B73: 

Oh.—Cleveland, ete., R. Co. v. Rich- 
erson, 19 Oh. Cir. Ct. 385, 10 Oh. Cir. 
Dec. 326. 

Oa ie etc., Co. v. Pribyl, 38 
Okl. 511, 134 P 71, 49 LRANS 471. 

Or.—Carroll v. Grande Ronde Elec- 
tric) Co-}) 52) Ori 8705 Stee ib 52: 

S. C-_Nohrden yv. Northeastern R. 
Co., 59 S. C. 87, 37 SH 228, 82 AmSR 


$26. 
Ss. D.—J. I. Case Threshing Mach, 
os v. Gidley, 28 S. D. 101, 132 NW 


Tenn.—Knoxville, ete, R. Co. v. 
Wyrick, 99 Tenn. 500, 42 "SW 434. - 

Tex.—Chaddick v. Halsey, 81 Tex. 
617, 17 SW 233 (publication used in 
reference to a will); Galveston, ete., 
R. Co. v. Arispe, 81 Tex. 517, 17 SW 
47 (gross negligence); Half v. Cur- 
tis, 68 Tex. 640, 5 SW 45i; Thomp- 
son, etc., Lumber Co. v. Thomas, (Civ. 
A.) 147 SW 296; Chicago, ete., R. Co. 
ve. Clark, , <(Civig As)" 146 (Siwirssos 
Kretzschmar v. Peschel, (Civ. A.) 144 
SW 1021; Guinn v. Pecos, etc., R. Co., 
(Civ. A.) 142 SW 63; Alamo Oil, etc., 
Co. v. Curvier, (Civ. A.) 136 SW 1132 
(contributory negligence and assump- 
tion of risk); Knight v. Durham, 
(Civ. A.) 136 SW 591; Berry v. State, 
(Give rAg)s 3b Siw, 631; Stamford Oil 
Mill’ Co. v. Barnes, (Civ. A.) 119° Sw 
871 (negligence); Sherman Gas, ete., 
Co. v. Belden, (Civ. A.) 115 SW 897; 
Galveston, etc., R. Co. v. Harper, 53 
Tex. Civ. A. 614, 114 SW 1168, 1199; 
Galveston, etc., R. Co. v. Sullivan, 53 
Tex. Civ. A. 394, 115 SW 615; Texas 
Midland R. Co. v. Ritchey, 49 Tex. 
Civ. A. 409, 108 SW 1732; Missouri, 
etc., R. Co. v. Hendricks, 49 Tex. Civ. 
A. 314, 108 SW 745; Runnells v. Pe- 
COS; fetes RL Co:.4 49) Mex aCliva Am 50) 
107 SW 647 (voluntarily, unneces- 
sarily); Collins v. Kelsey, (Civ. A.) 
97 SW 122 (notice); International, 
ete. LR. Con ve Lisdaler 39 Rex eivs 
A. 372, 87 SW 1063 (ordinary care); 
Pacific Mut.” Le Ins: Coy vie Terry, 30 
Tex. Civ. A. 486, 84 SW 656 (“use” of 
liquors in a question in an applica- 
tion for life insurance); Taylor v. 
Houston, ete., R. Co., (Civ. A.) 80 SW 
260 (negligence); Western Union Tel. 
Co. v. James, 31 Tex. Civ. A. 508, 73 
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cifically, on the purpose, scope, or effect of evi- | dence, the burden of proof or of evidence,‘ the 


SW 79 (ordinary care); Texas, etc., 
R. Coe vi Scott, "30 “Lex.” Civ. IX 496, 
71 SW 26 (plea of avoidance); Amer- 
ican Cotton Co. v. Smith, 29 Tex, Civ. 
A. 425, 69 SW 443 (negligence) ; Gal- 
veston, etc, R. Co. v. Ford, 22 Tex. 
Civ. A. 131, 54 SW 37 (words of stat- 
ute); Galveston, ete., R. Co. v. Hen- 
ning, (Civ. A.) 39 SW 302 [aff 90 Tex. 
656, 40 SW 392] (proper signals); 
Galveston, etc., R. Co. v. Waldo, (Civ. 
A.) 26 SW 1004 (negligence); Robin- 
son v. McIver, (Civ. A.) 23 SW 915 
(adverse possession). 

Vt.—Lynds v. Plymouth, 73 Vt. 216, 
50 A 1083. 

Wash.—Cogswell v. West St., etc., 
R. Co., 5 Wash. 46, 31 P 411 (negli- 


gence). 

ans Va.—White v. Crump, 19 W. Va. 
Wis.—Thomas _ v. Williams, 139 

Wis. 467, 121 NW 148; Howard v. 

Beldenville Lumber Co., 129 Wis. 98, 


108 NW 48; Miles v. Stanke, 114 Wis. 
94, 89 NW 8338; Brunette v. agen, 


106 Wis. 618, 82 NW 564 (ordinary 
care). 
40. Ala.—lLamar v. King, 168 Ala. 


285, 53 S 279; Birmingham, etc., R. 
Co. v. Mattison, 166 Ala. 602, 52 S 49; 
National L., ete, Ins. Co. v. Lokey, 
166 Ala. 174, 52 S 45; U.«S: Cast Iron 
Pipe, ete., Co. v. Driver, 162 Ala. 580 
50 S 118; Lineville First Nat. Bank 
v. Alexander, 161 Ala. 580, 50 S 45; 
Long Distance Tel., 
Schmidt, 157 Ala. 391, 
Scruggs v. Bibb, 33 Ala. 481; 
mingham, ete., R., etc, Co. v. Long, 
Be Alla! Ac 510259) (Sies2: 

Ark.—St. Louis, ete, R. Co. v. Mc- 
Cullough, 101 Ark. 254, 142 SW 192; 
Bodecaw Lumber Co. v. Ford, 82 Ark. 
555, 102 SW 896. 

Cal.—lLiebrandt,v.) Sorg, 133: Cal. 


ST 65: 098% 

D. oe Times Co. v. 
Downey, 26 App. 

Ga 


Atlanta Newspaper Union, 138 Ga. 
147, 74 SE 1084; Central of Georgia 
R. Co: v. Brown, 138 Ga. 107, 74 SE 
S390 Central oot «Georgia Re Cov in: 
Bell, 135 Ga. 846, 70 SE 321 (use of 
mortality and annuity tables); Mc- 
Commons y. Williams, 131 Ga. 313, 
62 SE 230; Wall v. Bashinski, 8 Ga. 
A. 592, 70 SH 25. 

Bird tv. Bird, 218) Tl 158.975 
Ae 760; Foley v. Everett, 142 Ill. A. 

0. 

Ind.—Coddington v. Canaday, 157 
Ind. 243, 61 NE 567; Thistlewaite v. 
Thistlewaite, 132 Ind. 355, 31 NE 946; 
Indiana Union Tract. Co. v. Pring, 50 
Ind. A. 566, 96 NE 180; Cleveland, 
ete., R. Co. v. Federle, 50 Ind. A. 147, 
98 NE 123°) Pittsbursh, ete, eCo: vs 
Parish, 28 Ind. A. 189, 62 NE 514, 91 
AmSR 120. 

Iowa.—Sullivan v. Herrick, 161 
Iowa 148, 140 NW 359; Greenlee v. 
Baly, 145 Iowa 394, 124 NW 166; 
Kircher v. Larchwood, 120 Iowa 578, 
95 NW 184; Kirsher v. Kirsher, 120 
Iowa 337, 94 NW 846; Hasbrouck v. 
Western Union Tel. Co., 107 Iowa 160, 
77 NW 1034, 70 AmSR 181; Puth v. 
Zimbleman, 99 Iowa 641, 68 NW 895. 


Compare Clement vy. Drybread, 108 
Iowa 701, 78 NW 235. 
Kan.—Cooper v. Harvey, 77 Kan. 


854, 94 P 213; Sweet _v. Montpelier 
Sav. Bank, etc., 


Co., 73 Kan. 47, 84 
P 542. 


Md.—Pegg v. Warford, 7 Md. 582. 

Mass.—Pomeroy v. Boston, ete., R. 
Co.7 172 Mass. -92, 51 NB) 523% 'Cran- 
dell v. White, 164 Mass. 54, 41 NE 
204. See also Lury v. New York, 
etc., R. Co., 205 Mass. 540, 91 NE 
1018. 

Mich.—Belmer v. Boyne City Tan- 
ning Co., 160 Mich. 669, 125 NW 726 
(as to mortality tables). 

Mo.—Sotebier v. St. Louis Transit 
Co., 203 Mo. 702, 102 SW 651; Bog- 
gess v. Boggess, 127 Mo. 305, 59 SW 
1018; E. O. Stanard Milling Con. 
White Line’ Cent) "Transit? Co:,. 122 


Mo. 258, 26 SW 704; Garesche v. St. 
Vincent’s College, 76 Mo. S02, ELitt: Vv. 
Hitt, 150 Mo. aM 631, eL31 Sw 369; 
Kirby v. St. Louis, etc., Recor 146 
Mo. “A304, 130 SW 692) Rossier "- 
Metropolitan St. R. Co., 125 Mo. A. 
159, 101 SW 1111. 
Nebr.—Fullerton v. Fullerton, 91 


Nebr. 649, 136 NW 847; Chicago, etc., 
R. Co. v. Holmes, 68 Nebr. 826, 94 
NW 1007. 


N. H.—Turner v. Cocheco Mfg. Co., 
75 N. WH. 521, 77 A 999; Lord vi: Man- 
chester St. R. Co., 74 N. H. 295, 67 A 
639; Dow v. Merrill, 65 N. H. 107, 
ie A 317; Lee v. Lamprey, 43 N. H. 
1 

N- J.—Hill v. Maxwell, 77 N. J. L. 
766, 73 A 501. 

N. Y.—Woolsey v. Ellenville, 155 
N. Y. 573, 50 NE 270 [aff 84 Hun 236, 
32 NYS 543]; Devine vy. Brooklyn 
Heights R. Co., 131 App. Div. 142, 115 
NYS 268; Harding v. Barney, 20 N. 
Y. Super. 353. 

N. C.—Tise v. Thomasville, 151 N. 
C. 281, 65 SE 1007; Stewart v. Ral- 
eigh, ete., Air ine: Rs Co, Lak NaC: 
285) dS SE 877. And see Liles v. 
Fosburg Lumber Co., 142 N. C. 39, 54 
SE 795. Contra Burton v. Wilming- 
ton, etc., R. Co., 84 N. C. 192. 

Or.—Pomeroy First Nat. Bank v. 
McCullough, 50 Or. 508, 93 P 366, 126 
AmSR 758, 17 LRANS 1105. 

Pa.—Newingham vy. J. C. Blair Co., 
232 Pa. 511, 81 A 556 (as to mortality 
tables); Standen v. Pennsylvania R. 
Co., 214 Pa. 189, 63 A 467, 6 AnnCas 
408. 

S. C.—Smith v. Western Union Tel. 
Conti SC. Bis po Shs LNG: 

Tex.—St. Louis, etc ekt: CO. ive 
George, 85 Tex. 150, 19 SW 1036; 
Mayer v. Walker, 82 Tex. 222, 17 SW 
505; Walker v. Brown, 66 Tex. 556, 
1 SW 797; Shumard v. Johnson, 66 
Tex. 70, 17 SW 398; McFarland v. 
Lynceh,,, (Civ. A®) 159 Siw 38037 Mis-= 
souri, ete., R. Co. .v. Stark Grain Co., 
(Civ. A.) 120 SW 1146; Woodward v. 
Keck; 1(Civ;y An) 97, SW 852 ; Hastland 
v. Maney, 36 Tex. Civ. A. 147, 81 SW 


574; Triolo v. Hoster; (Giv. As)! by 
sw 698; Halsell vy. Decatur Cotton 
Seed Oil Co., (Civ. A.) 36 SW 848; 


New York Mut. L. Ins. Co. v. Baker, 
LOA Mex. (Cive Ago Lonest SW iors 
Roos v. Lewyn, 5 Tex. Civ. A. 593, 
23 SW 450, 24 SW 538. 

Utah. —McKinney v. 35 
Utah 180, 99 P 660. 

Wash.—Burger v. Taxicab Motor 
Co., 66 Wash. 676, 120 P 519; Sproue 
v. Seattle, 17 Wash. 256, 49 P 489. 

Wis.—Lind v. Uniform Stave, etc., 
Co., 140 Wis. 183, 120 NW 839; Hack- 
er v. Heiney, 111 Wis. 313, 87 NW 
249; Viellesse v. Green Bay, 110 Wis. 
160, 85 NW 665. 

Contra Barlow Bros. Co. v. Parsons, 
73 Conn. 696, 49 A 205; Georgia 
Home Ins. Co. v. Kelley, (Ky.) 113 
SW 882. 

[a] Especially does the rule ap- 
ply where the court on its admission 
has, in the hearing of the jury, stated 
the purpose for which it was ad- 
mitted. Purcell v. Tibbles, 101 Iowa 
24, 69 NW 1120; D’Arrigo v. Texas 
Produce Co., 18 Tex. Civ. A. 41, 44 
SW 531; Hacker v. Heiney, 111 Wis. 
3138, 87 NW 249. 

[b] If the request is refused er- 
ror may be assigned. Ropes v. Min- 
shew, 51 Fla. 299, 41 S 538; Chicago 
City Rie Coy sve Sehuler, wi ais AG 
470; Franklin v. Hoadley, 126 App. 
Div. 687, 111 NYS 300; Sprague v. 
Bond, 113 N. C. 551, 18 SE 701; Mis- 
souri, ete, R. Co. v. Cherry, 44 Tex. 
Cive) AY 5232. 3902 SW 272 eSpiarsany, 
Dallas Cotton Mills, (Tex. Civ. A.) 
32 SW 777. 

[c] If the request is that the evi- 
dence may be disregarded for all 
purposes and it is competent for 
some, the request may be ignored. 
Dallas v. McCullough, (Tex. Civ. A.) 
95 SW 1121; Lazzell v. Mapel, 1 W. 
Va. 43. 


Carson, 


{[d] Waiver of right to make re- 
quest.—The fact that, when evidence 
of a statement by defendant’s super- 
intendent, admissible for a particular 
purpose only, was received, defend- 
ant did not insist that the jury be 
then informed as to the limited pur- 
pose for which it could properly be 
considered did not result in a waiver 
of defendant’s right to have the jury 
subsequently charged to that effect. 
Walsh vy. Carter-Crume Co., 126 App. 
Div. 229, 110 NYS 523. 

[e] Limitation of rule.—The rule 
that, where evidence is properly in, 
because proper evidence in reference 
to one party, the party it is not ad-» 
missible to affect should ask _ the 
court to limit its application and ef- 
fect by a charge does not apply, 
where the question is whether the 
testimony supports the verdict. Birk- 
man v. Fahrenthold, 52 Tex. Civ. A. 
335, 114 SW 428 

[f] Rule not ‘applicable.—The rule 
that it is the duty of counsel to ask 
an instruction limiting the effect of 
testimony admitted for a particular 
purpose, in order to complain of fail- 
ure to give such instruction, cannot 
apply where, although counsel stated 
that evidence that a machine was 
guarded after the accident was of- 
fered to show that it could be 
guarded, such evidence was admitted 
generally without qualification by 


the court. Minea v. St. Louis Coop- 
sacs Co., 21709) SMO PAL O05 .9el'626 Swi 


Failure to ask instruction limiting 
purpose or effect of evidence see su- 
DLAESAicoe 

41. Ark.—William Brooks Medi- 
cine, Co. v.. Jeffries, 94 Ark. 575, 127 
SW 960. 

Cal.—Wyatt v. Pacific Electric R. 
Co., 156 Cal. 170, 103 P 892. 

Conn.—Distin v. Bradley, 83 Conn. 
466, 76 A 991; Wolfe v. Ives, 83 Conn. 
174, 76 A 526, 19 AnnCas 752; Miles 
v. Strong, 68 Conn. 273, 36 A 55. 

Ga.—Hawkins v. Davie, 136 Ga. 550, 
71 SE 878; Whittle v. Central of 
Georgia R. Co., Il Gat A. 257,714, S8 
1100; Brooks v. Griffin, 10 Ga. A. 497, 
73 SE 752; Hickman v. Bell, 10 Ga. A. 
319, 73 SE 596; Central of Georgia R. 
Co. v. Manchester Mfg. Co., 6 Ga. A. 
254, 64 SE 1128; Southern R. Co. v. 
Wright, 6 Ga. A. 172, 64 SE 703. 

Wl.—Drury v. Connell, 177 Tl. 43, 
52 NE 368. 

Iowa.—McFarland v. Boucher, 153 
Iowa 716, 134 NW 91; Reizenstein v. 
Clark, 104 Iowa 287, 73 NW _ 588; 
Puncomne v. Powers, 75 Iowa 185, 39 

Ky.—Anderson v. Baird, 40 SW 923, 
19 KyL 444. 

Mich.—Beath v. Chapoton, 124 
Mich. 508, 83 NW 281; In re Bromley, 
113 Mich. 53, 71 NW 523. 

Mo.—Darlington Bank v. Powers, 
102 Mo. A. 415, 76 SW 732; Hunter 
v. McElhaney, 48 Mo. A. 234. 

Nebr.—Chalupa v. Tri-State Land 
Co., 92 Nebr. 477, 1388 NW 603; Suiter 
Vv. Chicago, etec., 18, Co., 84 Nebr. 256, 
121 NW 113 (burden of proving af 
Haag ve defense). 

N. Schactele v. Bristor, 148 
App. Dey, 843, 183 NYS 506. 

N. D.—Zilke v. Johnson, 22 N. D. 
75, 132 NW 640, AnnCas1913E 1005. 

Ss. D.—Frye v. Ferguson, 6 S. D. 
392, 61 NW 161. 

Tex, —Gulf, ete, R. Co. vi; Me- 
Carty, 82 Tex, 608, 18 SW 716; Wi- 
chita Land, etc., Co. v. State, 80 Tex. 
684, 16 SW 649; Texas Baptist Univ. 
v. Patton, (Civ. VAS) “1453S we W063- 
Lam v. St. Louis Southwestern R. 
Co., (Civ. A.) 142 SW 977; Houston, 
etc., R. Co. v. Lemair, 55 Tex. Civ. A. 
237, 119 SW 1162; Louisville, ete., 
Lumber Co. v. Dupuy, 52 Tex. Civ. A 
46, 118 SW 973; Yecker v. San An- 
tonio Tract. Co., 33 Tex. Civ. A. 239, 
76 SW 780. 

Wis.—Coppins_ v. 126 
Wis. 578, 105 NW 1078 


Jefferson, 


~ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ypreponderance of evidence,*2 the contentions and 
arguments of counsel,** the tests of credibility of 
witnesses, the presumption arising from nonpro- 
duction of evidence,*® the impeachment of wit- 
nesses,*® the credibility of expert testimony,*? or as 
to the form of verdict to be rendered,‘® or as to 
damages ;*® that the jury may find different ver- 
dicts as to different defendants;°° to give - equal 
prominence to the contention of the parties;*! to 
state fully the theories of both parties;>? or to 
state a proposition of law favorable to the com- 
So, in the absence of a request, 
error cannot be assigned for failure of the court 
to construe a written contract in suit,°* or 


plaining party.°* 


42. Hardy v. Schirmer, 163 Cal. 
272, 124 P 993; Martin vy. Leesburg 
Bank, 137.Ga. 285, 73 SH 387; Geor- 
gia, etc., R. Co. v. Summer, 133 Ga. 
134, 65 SE 381; Georgia, etc., R. Co. 
v. Lasseter, 122 Ga. 679, 51 SE 15; 
Brooks v. Griffin, 10 Ga. A. 497, 73 
SE 752; Kozlowski v. Chicago, 113 
Ill. A. 513; Smith v. South Carolina, 
ete., R. Co., 62 S. C. 322, 40 SE 665. 

43. O’Driscoll v. Lynn, etc., R. Co.. 
180 Mass. 187, 62 NE 3. 

44. Childs v. Ponder, 117 Ga. 553, 
43 SE 986; Freeman v. Coleman, 88 
Ga. 421, 14 SE 551; Parker v. U. §., 1 
Ind. T. 592, 43 SW 858; Burger v. 
Omaha, etc., R. Co., 1389 Iowa 645, 
117 NW 35, 130 AmSR 343; Standen 


Mi Pennsylvania a Co- 214 Pa. 189, 
63 A 467, 6 AnnCas 408. 
45. Nicol v. Crittenden, 55 Ga. 


497; Jones v. Boston, etc., R. Co., 211 
Mass. 552, 98 NE 506; Cox v., Nor- 
folk; Nete;,) R.sCo:,. 126 ’'N. C. 408, 35 
SE 237. 

46. Martin v. Leesburg Bank, 137 
Ga. 285, 73 SE 387; Louisville, etc., 
R. Co. v. Thompson, 113 Ga. 983, 39 
SE 483; Cole v. Byrd, 83 Ga. 207, 9 
SE 613; Central of Georgia R. Co. v. 
McGuire, 10 Ga. A. 483, 73 SE 702; 
Halley v. Tichenor, 120 Iowa 164, 94 
NW 472. 

47. Leitensdorfer v. King, 7 Colo. 
436, 4 P 37; Godwin v. Atlantic Coast 
Line R. Co., 120 Ga. 747, 48 SE 139; 
Bertody v. Ison, 69 Ga. 317; Atlanta 
v. Champe, 66 Ga. 659. 

48. Triggs v. McIntyre, 115 Ill. A. 
257 [aff 215 Ill. 369, 74 NE 400]; 
McCormick v. Hawkins, 169 Mich. 641, 
1385 NW 1066; McCrary v. BEI SeOUrI: 
etc., R. Co., 99 Mo. A. 518, 74 SW 2 

49. U. S$.—Pheenix Ree Coney. Lan- 
Gisw esd Weis. 2578) 84° SCt) L799, 58 ol. 
ed. 377 [aff 13 Ariz. 80, 108 P 247, and 
HewArize 279 LL2) 2 844]. 

Ariz.—Arizona Power Co. v. Ra- 
ecine-Sattley Co., 13 Ariz. 283, 114 P 
558 (nominal damages). 

Ark.—Stewart v. Walker, 102 SW 
696. 

Colo.—Denver City Tramway Co. v. 
Hills, 50 Colo. 828, 116 P 125, 36 
LRANS 213. 

Conn.—Coogan v. Aolian Co., 87 
Conn. 149, 87 A 563. 

Ga—Alabama Great So. R. Co. v. 
Brown, 138 Ga. 328, 75 SE 330; Cen- 
tral of Georgia R. Co. v. Newman, 
138 Ga. 145, 74 SE 1077; High Shoals 
Mfg. Co. v. Price, 136 Ga. 22, 70 SE 
641; Redfearn v. Thompson, 10 Ga. 
A. 550, 73 SE 949. 

Ind.—Chicago, etc., R. Co. v. Ham- 
erick, 50 Ind. A. 425, 96 NE 649. 

Ind. T.—Gulf, etc., R. Co. v. Mose- 
ley, 6 Ind. T. 369, 98 SW 129. 

Iowa.—Grace v. Minneapolis, etc., 
R. Co., 153 Iowa 418, 138 NW 672; 
Gorton v. Moeller, 151 Iowa 129; 130 
NW 910; Hall v. Chicago, etc., R. Co., 
145 Iowa 291, 122 NW 894. 

Ky.—Chesapeake, ete., R. Co. v. 
John, 155 Ky. 264, 159 SW 822, 50 
LRANS 853 (failure to require jury 
to separate punitive from compen- 
satory damages); St. Louis, ete, R. 
WO.r Vv: MewWhirter, 145 Ky. 427, 140 
SW 672 (omission to charge on meas- 
ure of damages); Bender v. Louis- 
ville R. Co., 144 Ky. 166, 137 SW 1034 


APPEAL AND ERROR 


limitations,°® 


rules of | of an implied 
(omission to charge on special dam- 
ages); Frankfort v. Howard, 74 SW 
7038, 25 Kyl 111; Sanders y. Carter, 
14 KyL Dale 

Mich.—Lewis v. Detroit Vitrified 
Brick Co., 164 Mich. 489, 129 NW 
726; Grove v. Youell, 110 Mich. 285, 
68 NW 132, 33 LRA 297. 

Minn.—Brown vy. Andrews, 116 
Minn. 150, 133 NW 568. 

Miss. —Independent Order SDJ: 
v. Wilkes, 98 Miss. 179, 53 S 493, 52 
LRANS 817. 

Mo.—Scott v. Parkview Realty, 
etc., .Co., 255 Mo. 76, 164 SW 5382; 
Reeves v. Lutz, 179 Mo. A. 61, 162 
SW 280; Madden y. Missouri Pac. R. 
Coy AGT eMio, AG 435. Wot SW 489: 
Richardson vy. Metropolitan St, TR: 
Co., 166 Mo. A. 162, 147 SW 1126; 
Downs v. Missouri, etc., Tel. Co., 161 
Mo. A. 274,.143 SW 889: Wilson v. 
St. Louis; ete; -Rie Cow 160% Mo. Ae 
649, 142 SW 775; Mills v Metropoli- 
tani S Cake Con Kae MlOnmeAn Dios tog 
SW 1006; Voelker v. Hill-O’Meara 
Constr Corrs 153) Moy AS? ie a8) Swe 
9073 Johnston vi \St., Wouils;, ete) R. 
Co; 150° Mo- 7A: 304; 130 Sw 413; 
Childress v. Southwest Missouri R. 
€o., 141 Mo, A, 66%, 126° (SW 1695 

arman v. Kansas City, 105 Mo. A. 
91, 78 SW 1046. But compare Dun- 
ham v. Miller, 154 Mo. A. 314, 133 
SW. 675. 

N. C.—Walker v. Cooper, 159 N. C. 
536, 75 SH 727. 

Or.—Ferrari v. Beaver Hill Coal 
Co., 54 Or. 210,216, 102 P 1016. 

Pa. —Burns v. Pennsylvania FICos 
239. Pa. 207, 86 A 786; Irwin v. Penn- 
Buea Re-Co., 1226 Pa. 156, 75-A. 19. 
ture C€Co., 95 S. C. 5200 78 SE 960; 
Bennett Vv. Columbia Blectric St. R., 
eter Comes US Cae tet, Sir) ails 

Tex.—Trinity, ete, R. Co. v. Black- 
shear, (Civ. A.) 161 SW 3895; Mis- 
souri, etc., R. Co. v. Hailey, (Civ. A.) 
156 SW 1L49; Chicazo, ete:,, BR; Co:vv. 
Linger, (Civ. A.) 156 SW 298; Mc- 
Cullough Hardware Co. v. Call, (Civ. 
A.) 155 SW 718; Missouri, ete., R. Co. 
v. Hurdle, (Civ. A.) 142*SW 992; Gal- 
veston;, ete, R.1Co. vacGrenis,c (Civ. 
A.) 142 SW 135; International, etc., 
R. Co. v. Bell, (Civ. A.) 130 SW 634; 
Beaumont, ete, R. Co. v. Olmstead, 
56 Tex. Civ. A. 96, 120 SW 596; In- 
ternational, etc., R. Co. v. Collins, 33 
Tex. Civ. A.°58, 75 SW 814; Terry v. 
Gulf,nete.,RiiCo!,d4i Nex, Civ: (Al <4'515 
37 SW 234. But see Quanah, etc., R. 
Co. v. Galloway, (Civ. A.) 154 SW 
653 (holding that a failure to charge 
on the measure of damages is an ex- 
ception to the rule that omission to 
charge cannot be complained of un- 
less a special charge is requested). 

Wash.—De Mattos v. Jordan, 15 
Wash. 378, 46 P 402. 

Wis.—-Sharon v. Winnebago Furni- 
ture Mfg. Co., 141 Wis. 185, 124 NW 
299; Thomas v. Williams, 139 Wis. 
467, 121 NW 148 (failure to include 
all elements on which exemplary 
damages are awarded). 

50. Economy Light, etc. Co. v. 
Hiller, 211 Ill. 568, 71 NE 1096 Laff 
TPS STAN AOS Ts Ream v. Harnish, 45 
Pa. 3763 6St; Louis Southwestern R. 
Co. v. Lovelady, 36 Tex. Civ. A. 282, 
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a railroad company offered in evidence;** to charge 
in explanation of an agreement in suit,°® on the 
question of a cotenant’s authority to bind his coten- 
ant to a contract of sale,®7 as to the statute of 
as to the sufficiency of the evi- 
dence where this practice is permissible,°? or aS 
to the effect of an admission by either party;® 

to refer to admissions of one party to the suit put in 
evidence by his adversary;*' to charge as to admis- 
sions made by the pleadings,®? or as to the effect 
of testimony on points not called to the attention 
of the court;*? to specify the issue to which an 
instruction is applicable;** to charge as to the effect 


contract in an action on con- 


81 SW _ 1040; Shilling v. Shilling, 

51. Little v. Southern R. Co., 120 
Ga. 347, 47 SE 9538, 102 AmSR 104, 
66 LRA 509; Orr v. Griffith, 47 Pa. 
Super. 18; Erp. v. Raywood Canal, 
6te;,,' Co.) (Tex. ‘Ciys Aly l308S Wasos 
El Paso Hlectric R. Co. v. Harry, 37 
Tex.-\Civ. <A.-90; 83 SWiatso: 

52. Ark.—Ward Furniture Mfg. 
Co. v. Isbell, 81 Ark. 549, 99 SW 845. 

N. C.—Penn v. Standard L. Ins. Co., 
160 N. C. 399, 76 SE 262, 43 LRANS 
597 [den reh 158 N C. 29, 18x, fs) ee 
42 LRANS 593] (holding that, where 
the court correctly submitted a the- 
ory of the case, a party desiring the 
submission of an alternative theory 
must request a special instruction, 
and cannot on appeal for the first 
time urge error for failing to submit 
such alternative theory). 

S. C.—Latimer v. Anderson Coun- 
ty, 95: So Cy USER Shs ru Sloe 

Tex.-—San Antonio Tract. Co. Vv. 
Urban, (Civ. A.) 155 SW 1028; Kan- 
sas City, ete, aR Co. “vy. Wiest a CCive 
A.) 149 SW 206; Erp v. Raywood 
Canal, ete.,.°Co., (Cina Az)! W3s0RISiW, 
897; Saxton v. Corbett, (Civ. A.) 122 
SW 75; St. Louis Southwestern R. 
Co. v. Hawkins, 49 Tex. Civ. A. 545, 
108 SW 736. 

Wash.—Grant v. 55 
Wash. 365 ,104 P 632 

53. Hall-Moody Inst. v. 
108 Tenn. 582, 69 
Vie. Osterbrink, 67 Wis. 495, 30 NW 
922, 58 AmR 875. 

54, Ind. —Springfield State Nat.’ 
nae v. Bennett, 8 Ind. A. 679, 36 NE 

Nebr. —McCormick Harvesting Mach. 
Co. v. Carpenter, 1 Nebr. (Unoff.) 273, 
95 NW 617. 

Oh.—Cincinnati, ete., R. Co. v. Iliff, 
V3 Oh. St.) 235: 


240, 14 SW 1010. 
Va. 3 

(57 Va.) 393. 
Wash.—De Mattos v. Jordan, 15 

Wash. 378, 46 P 402 (construction of 

contract as to liquidated damages). 
55. Seaboard Air-Line R. Co. vy. 

Phillips, 117 Ga. 98, 43 SE 494. 


r (Tex. Civ. A.) 35 SW 420. 


Armstrong, 


Copass, 
SW 327; Schaefer 


ison, 79 Tex. 


56. Horne v. McRae, 53 S. C. 5i, 
30 SE 701. 

57. Lee v. Conrad, 140 Iowa 16, 117 
NW 1096. 

bs., Lea tn 7 blopkins, Wo aieasesos 
Hocker v. Day, 80 Tex. 529, 16 SW 


322; Rackley v. Fowlkes, (Tex. Civ. 
A.) 36 SW 75 [rev on other grounds 
90 Tex. 613, 36 SW 77]; Robinson v. 
Melver, (Tex. Civ. A.) 23 SW 915. 

59. J. I. Case Threshing Mach. Co. 
v. Huffman, 86 Minn. 30, 90 NW 5; 
Nokken v. Avery Mfg. Co., 11 N. D. 
399, 92 NW 487. 

60. Wrightsville, ete, R. Co. v. 
Lattimore, 118 Ga. 581, 45 SH 45 & 

61. Hawkins v. Kermode, 85 Ga. 
116, 11 SEH 560; Howland v. Day, 56 
Vt.9318. 

62. Georgia, etc., R. Co. v. Lasse- 
ter, 122 Ga. 679, 51 SE 15; Cooley v. 
Abbey, 111 Ga. 439, 36 SE 786. 

638. Purrington v. Pierce, 38 Me. 

74 Ark. 


Flowers v. Flowers, 
, 85 SW 242, 
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tract,°> or on the effect of receipts in full,®* or 
fraud;*? to instruct on the question of fraud in pro- 
curing an insurance policy;®* to charge that want 
of consideration may be considered as evidence of 
fraud;°® to instruct as to what constitutes prox- 
imate cause,’ or to enter into the particulars which 
distinguish remote from proximate cause; to 
instruct on the law of fellow servants,’? on the 
issue of assumed risk,’* or on the duty of a party 
rescinding a contract to return the property within 
a reasonable time;** to fail to draw a distine- 
tion between legal and actual residence;* to limit 
the amount of defendant’s recovery on a counter- 
claim to the amount claimed by him;‘® to charge 
that mere possession of the wife’s property by the 
husband will not subject it to his debts;‘7 to 
fully explain the doctrine of res ipsa loquitur;7§ 
to mstruct as to what constitutes irregularities at 
an execution sale when an instruction is given as 
to the effect of such irregularities;’® to instruct as 
to what constitutes material allegations, on instruct- 
ing on necessity of proving material allegations ; s80 
to instruct as to permissive possession, on in- 
structing as to adverse possession;*+ or to instruct 
that possession must be open, actual, notorious, and 
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_ _[§§ 757-759 
unequivocal, or instructing that possession is no- 
tice,®? or, the question being one of notice, to fail 
to instruct as to constructive notice.®* Nor in the 
absence of a request can it be objected that the 
instructions state general or abstract propositions 
of law, instead of applying the law’to the facts of 
the case,** or that the propositions of law stated 
in the instructions, although correct in the abstract, 
have no application to the case.** 

[§ 758]. (cc) As Basis for Assigning Error in 
Giving Erroneous Instructions. Although, as a rule, 
appellant cannot complain upon appeal of the fail- 
ure of the trial court to give an instruction which 
was not asked by him in that court,’° if there is a_ 
material misdirection in the charge of the court, 
it is generally sufficient ground for reversal, al- 
though no instructions were asked,’ unless it is 
upon a mere abstract proposition, and it is apparent 
upon the whole ease that it could not have misled 
the jury.88 If the court gives instructions, either 
of its own motion or on request, it must give them 
in such a way as to correctly state the law.®® 

[§ 759] bb. Compliance with and Refusal of Re- 
quests. As a rule a failure to grant requests for 
instructions, or irregularities in giving them, to be 


i 


65. Austin v. Moe, 68 Wis. 458, 32 81. Jones v. Graham, 80 Ga. 591, 5|son v. Wombles, 123 Mo. A. 340, 100 
NW 760. SE 632; Gordon v. Park, 219 Mo. 600, | SW 547. 

66. Howland y. Bartlett, 86 Ga.|117 SW 1163. Nebr.—South Omaha vy. Hager, 66 
669, 12 SE 1068 82. Rapley v. Klugh, 40 S. C. 134,| Nebr. 803, 92 NW 1017, 95 NW 13. 

67. Graser v. Stellwagen, 25 N. Y.|18 SE 680. N. J.—Kyle Vv. Lehigh Valley R. 
35. 83. Brotherton v. Weathersby, 73 | Co., on N. J. L. 186, 80 A 934. 

68. New York L. Ins. Co. v. Brown, |} Tex. 471, 11 SW 505. N. Y.—Low v. Hall, 47 Ne WY. L045 
66 SW 613, 23 KyL 2070. 34, Ala.—Jordan v. Smith, 64 S| Whittaker v. Delaware, ete., Canal 


69.. Howard v. Turner, s1259 Nit C. 317; 
107, 34 SH 229. 
70. Stewart. v. Mynatt, 135 Ga. 

637, -70 SEH 325; Rice v. Lockhart Ga. 
Mills, 75 S. C. 150, 55 SE 160; West- 
ern Union Tel. Co. v. Giffin, 27 Tex. 
Civ. A. 306, 65 SW 661; Mexican Nat. 
R. Co. v. Musette, 7 Tex. Civ. A. 169, 
24 SW 520 [aff 86 Tex. 708, 26 SW 
1075, 24 LRA 642]; Stumm v. West- 


507, 88 NW 1056. 


430, 52 NW 788. 
Tex.—Pecos, 


Ark.—Mackay  Tel., 
Rowland, 110 Ark. 456, 162 SW 54. 


seter, 122 Ga. 679, 
Iowa.—Tuttle v. Wood, 


Mich.—Pickard vy. Bryant, 92 Mich. 


ete., 


Co., 49 Hun 400, 3 NYS 576; Carnes 
Ver latte 2 99 INE x. Super. 270; Meyer 
v. Riordan, 32 Mise. 707 mem, 65 
NYS 496 mem [rev 31 Misc. 828 mem, 
64 NYS 382]. See also Parsons v. 
Brown, 15 Barb. 590. 

N. C.—Mitchell v. Welborn, 149 N. 
C. 347, 63 SE 113; Chaffin v. Fries 
Mfg., éte., Cox 136 N. C. 364, 48 SE 
770 [reh den 135 N. C. 95, 47 SE 226]; 


etony Con, OW. 
spent COM Vaun ua S = 
51 SE ee ; 

Be Oowa 


RaiCovwe Cott: 


ern Union Tel. Co., 140 Wis. 528, 122 
NW 1032; Miles Vv. Stanke, 114 Wis. 
94, 89 NW 833. And see Snipes v. 


Atlantic Coast Line R. Co., 76 S. C. 
207, 56 SE 959. 
71. International, ete, R. Co. v. 


Smith, (Tex.) 1 SW 565; Thompson, 
etc., Lumber Co. v. Thomas, (Tex. 
Civ. A.) 147 SW 296; Missouri, etc., 
RCo. v: ‘Turner, (Tex: ‘Civ. A.) 138 
SW 1126. 

72. Chicago, etc., Co. v. Rath- 
neau, 124 Ill A. 427 ise 225° 111 278, 
80 NE 119]; Turrentine v. Welling- 
ton, 136 N. C. 308, 48 SE 739. 

73. Ind.—Forgings Co. v. Saffel, 
176 Ind. 417, 96 NE 321. 

Mich.—MacDonald v. Freeman Mfg. 
Co., 160 Mich. 380, 125 NW 352. 

Mo.—Smith vy. Fordyce, 190 Mo. 1, 
88 SW 679. 


Tex.—Abilene Light, etc., Co. 


Robinson, (Civ. A.) 146 SW 1052: 
Louisiana, ete., Lumber Co. v. Mey- 
ers, (Civ. A.) 94 SW _ 140; Interna- 


tional, etc., R. Co. v. Beasley, 9 Tex. 
Civ: A. 569, 29 SW 1121. 

Wis.—Mueller v. Northwestern Iron 
Co., 125 Wis. 326, 104 NW 67; Louns- 
bury v. Davis, 124 Wis. 432, 102 NW 
941. 

74, Aultman v. York, 71 Tex. 261, 
9 SW 127. 

75. Forlaw v. Augusta Naval 
Stores Co., 124 Ga. 261, 52 SE 898. 

76. Knoxville Woolen Mills v. 
Wallace, 90 SW 563, 28 KyL 885. 


77. Morgan v. Swann, 81 Ga. 207, 
7 SE 170. 

78. Isley v. Virginia Bridge, etc., 
Co., 141 N.C. 220, 53 SE 841; Lyles 
v. Brannon Carbonating Co., 140 N. 
CG. 255952 SH 233: 

79. Weaver v. Nugent, 72 Tex. 


272, 10 SW 458, 13 AmSR 792. 

80. Thorne v. Cosand, 160 Ind. 566, 
67 NE 257; O’Donnell v. Chicago, etc., 
R. Co., 65 Nebr. 6138, 91 NW 566. 


man, (Civ. A.) 160 SW 145; Tayler v. 
Brown, (Civ. A.) 39 SW 312. 

Vt.—Magoon y. Before, 73 Vt. 231, 
50 A 1070. 

Wis.—Brown v. Milwaukee Electric 
R., ‘ete., ‘Co., 148 Wis. 98, 133 NW 589; 
Van De Bogart v. Marinette, etc., 
Paper Co., 127 Wis. 104, 106 NW 


805. 

85. Pope v. Branch County Sav. 
Bank, (23° Ind. Ai’ 210, 54. NEX835; 
Houston, ete., R. Co. v. Loofs, (Tex. 
Civ. A.) 160 SW 300. 

86. See supra §§ 755-757. 

87. Ark.—St. Louis, ete., R. Co. v. 
Van Zant, 101 Ark. 586, 142 SW 1144. 

Colo.—Melcher vy. Beeler, 48 Colo. 
233, 110. PB 181, 1389 AmSR'273: 


Ga.—Brooks vy. Griffin, 10 Ga. A. 
497, 73 SE 782. 
Ind.—Caughell iV: Indianapolis 


Dract..eele:, 
1028. 
Iowa.—Snipps v. Minneapolis, etc., 
R. Co., 146 NW 468; Lundvick v. 
Westchester F. Ins. Co., 128 Iowa 376, 
104 NW 429. See Kircher v. Larch- 
wood, 120 Iowa 578, 95 NW 184; Hall 
v. Cedar Rapids, ete, R. Co., 115 
Iowa 18, 87 NW 739. 
Ky.—Chesapeake, CtC. ate COnmtVe 
Dwyer, 157 Ky. 590, 163 SW 152: 
Turner v. Terrill, 97 Sw 396, 30 KyL 
89; South Covington, ete., St. Ria Co; 
v. Core, 96 SW 562, 29 KyL 836; 
Nicola v. Hurst, 88 SW 1081, 28 KyL 
87; Louisville, ete, R. Co. v. Rob- 
erts, 75 SW 567, 35 KyL 438 [den 
reh 70 SW 833, 24 KyL 1160]; Louis- 
ville, ete., R. Co. v. Harrod, 415 Ky. 
Sit, aD Sw 233,25 Kyi, 950: Cin- 
cinnati, Cle RaiCo.tw. \Curds 60 SW 
297, 32 KyL 1222; Wills v. Tanner, 
39 SW 422, 19 KyL 795. 
Mich.—Rouse Vv. Michigan United 
R. Co., 158 Mich. 109, 122 NW 532. 
Mo.—Riegel v. Loose-Wiles Biscuit 
Co., 169 Mo. A. 513, 155 SW 59; Daw- 


Co., 50 Ind. A. 5, 97 NE 


Hice v. Woodard, 34 N. C. 293. 

Pa.—Fortney v. Breon, 245 Pa. 47, 
91 A 525; Wilkinson -v. North East 
Borough, 215 Pa. 486, 64 A 734; Gar- 
rett v. Gonter, 42 Pa. 143; Seigle Ve 
Louderbaugh, 5 Pa. 490. 

S. D.—Tosini v. Cascade Milling 
Co.,°22'S.. D.. 377, DLT NW, 1037: 

Tex.—Cotton States Bide Co. Tx 
Jones, 94 Tex. 497, 62 SW 741 [rev 
(Civ. A.) 60 SW 587]; San Antonio 
Tract. Co. v. White, 94 Tex. 468, 61 
SW 706 [rev (Civ. I) 60 SW 3231; 
Scott v. Texas, ete.,.R. Co., 93 Tex. 
625, 57 SW 801; Smith v. T. M. Rich- 
ardson Lumber Co., 92 Tex. 448, 49 
SW 574 [rev (Civ. A.) 47 SW 386]; 
Wyatt v. Moore, (Civ. A.) 152 SW 
1133; Chicago, etc., R. Co. v. Coffee, 
(Civ. A.) 126 SW 638 [rev on other 
grounds 104 Tex. 127, 134 SW 1174]; 
Settle v. San Antonio "Tract. Co., (Civ. 
A.) 126 SW 15; Missouri, ete., R. Co. 
v. Groseclose, 50 Tex. Civ. oN: 525, 
110 SW 477; Johnston v. Johnston, 
(CineFAD MGT ‘SW 123; Seffel v. West- 
ern Union Tel. Co., (Civ. A.) 65 SW 
897; Missouri, etc.,. R. Co. v. Kirsch- 
offer, (Civ. A.) 24 SW 577. See also 
Ford v. McBryde, 45 Tex. 498. 

Utah.—Beason vy. Western Meat Co., 
40 Utah 398, 124 P 335. 

88. Hice v. Woodard, 34 N. C. 293; 
Houston, etc., R. Co. v. Loofs, (Tex. 
Civ. A.) 160 SW 300. 

[a] An error of omission in the 
charge cannot be complained of on 
appeal, in the absence of a request 
below for a correct charge on the 
subject. Pecos, ete., R. Co. v. Coff- 
man, (Tex. Civ. A.) 160 SW 145; 
State Mut. F. Ins. Co. v. Taylor, (Tex. 
Civ. A.) 157 SW 950. 

89. Chesapeake, etce., Co. 
Dwyer, 157 Ky. 590, 163 ‘SW 152 
South Covington, etc, Sirekhtaco. Vv. 
Core, 96 SW 562, 29 KyL 836; South 
Omaha v. Hager, 66 Nebr. 803, 92 NYY 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. | 
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available on appeal, must be objected to in the trial 
court and the objection must be specific;°° and 
where the court intends and attempts to comply 
with requested charges, the party believing that 
the charge as given does not comply with his re- 
quests must call specific attention to the matter, 
pointing out wherein the charge fails to comply 
with the requests, and, where he fails to do so, his 
exceptions to the charge as given are not avail- 
In other jurisdictions an exception alone 
is sufficient to preserve for review error in refusing 
In order that a failure 
or refusal to grant requests for instructions may 
be assigned as error, the requests must be in proper 
form,®* filed within proper time,°* and the party 


1017, 95 NW 13; Bynum v. Bynum, 
Cc. 632. 


able.?? 


requested instructions.°? 


33 N 

90. Ala.—Fowler v. Pritchard, 148 
Ala. 261, 41 S 667 (holding that, 
where plaintiff did not call the trial 
court’s attention to the fact that a 
request to charge which had been 
marked “given” was inadvertently 
handed to the clerk among the re- 
fused requests, he could not com- 
plain thereof on appeal). 

Ark.—H. D. Williams Cooperage Co. 
v. Clark, 105 Ark. 157, 150 SW 568. 

Colo.—Portland Gold Min. Co. v. 
O’Hara, 45 Colo. 416, 101 P 773 (hold- 
ing that, where a party offered to- 
gether numerous separate charges, 
some of which were improper, and 
objected to the refusal to charge as 
requested, the objection was insuffi- 
cient to require the court on appeal 
to review the refusal of the charges, 
but the party should have clearly 
pointed out the charges which were 
proper and the objections should 
have been specific to the refusal to 
give them). 

Ill.—Sample y. Chicago, etc., R. Co., 
cae g 564, 84 NE 643 [aff 138 Il. 
A 


Ind.—Baxter v. Baxter, 46 Ind. A. 
514, 92 NE 881, 1039 (holding that, 
where the trial court’s attention was 
not called to its failure to rewrite 
the instructions given as modified 
by it, as required by statute, and no 
objection was made until the modi- 
fied instructions were given, and no 
ruling was obtained on the objections, 
error in giving them would not be 
considered on appeal). 

Ky.—Harms v. Sheppard, 98 SW 
1012, 30 KyL 404. 

Mass.—Lopes vv. Connolly, 210 
Mass. 487, 97 NE 80, 38 LRANS 986 
(holding that, where the accidental 
omission to charge the jury that, 
where there is evidence of a willful 
wrong, compensatory damages may 
be enhanced for injured feelings with- 
out being specifically set forth in the 
declaration, was not called to the at- 
tention of the court, the defeated 
party may not, on exceptions, com- 
plain of the omission); Henderson v. 
Raymond Syndicate, 183 Mass. 443, 67 
NE 427. 

N. J.—Miller v. Delaware River 
Transp. Co., 85 N. J. L. 700, 90 A 288; 
Boh Vv. Slobodien, 60 A 59. 

M.—Goldenberg We duaiw, 17 IN. 


My 546, IMI TE Se ey 
Y.—Larbig v. Peck, 69 App. Div. 
170, 74 NYS 602 [aff LL NPY LS 


mem, 66 NE 1111 mem] (holding 
that, where the court marks certain 
requested instructions to be included 
in his general charge, and denies an- 
other requested instruction embrac- 
ing the same proposition of law, and 
then fails to give the substance of 
the former instructions in his charge, 
but the party requesting such in- 
structions fails to call the court’s 
attention to the omission, the failure 
to give such instructions and the re- 
fusal of the other instruction is not 
reversible error); Gardner v. Fried- 
erich, 25 App. Div. 521, 49 NYS 1077 
[aff 163 N. Y. 568, 57 NE 1110] (hold- 
ing that, where an instruction was 


APPEAL AND ERROR 


requested, and the court said that 
he declined to vary his charge on that 
point, the fact that the matter had 
not been alluded to in his charge was 
not reversible error where it was not 
called to his attention). 

Pa.—Bennett v. Hayden, 145 Pa. 
586, 23.A 255. 

s. C.—Busbee vy. Western Union 
Teli COs 89 SoC ws Os ea SE TOO. 
Compare Wragge v. South Carolina, 
CEC CO na Samer OD en Shans Onn No 
AmSR 870, 33 LRA 191. 

Vt—Fadden v. McKinney, 87 Vt. 
316, 89 A 351; Jenness v. Simpson, 84 
With Ledeen ‘A’ 886. 

Necessity for and sufficiency of ex- 
ceptions see infra § 818 et seq. 

[a] Requests to charge, made af- 
ter the jury have retired to make up 
their verdict, are too late, and the re- 
fusal thereof cannot be considered on 
appeal. Walker vy. Norris, 10 Ala. A. 
915, 63S 935. 

{b] Limiting number of instruc- 
tions.— Error of the court in limiting 
the number of instructions cannot be 
reviewed where no objection was 
taken thereto at the trial. Fair v. 
Hoffmann, 209 Ill. 330, 70 NE 622 [aff 
110 Ill. A, 500]. 

[ec] A failure of the trial court to 
mark instructions “given” or “re- 
fused” will not be considered unless 
objected to below. Goldenberg v. 
Law, 17 N. M. 546, 131 P 499. 


ore Jenness v. Simpson, (Vt.) 78 
[a]. In Maryland Code Pub. Gen. 


L. art 5 § 9, providing that no in- 
struction given is deemed defective 
on appeal because of any assumption 
of fact or because of the insufficiency 
of the evidence to sustain it unless 
the record shows that an objection 
for such defect was taken at the 
trial, does not apply to a rejected in- 
struction. Mylander v. Beimschla, 
102 Md. 689, 62 A 1038, 5 LRANS 316; 
Worcester County v. Ryckman, 91 
Md. 36, 46 A 317. 

{[b] Failure to give peremptory in- 
struction.—Where the record shows 
that a motion for a peremptory in- 
struction was made,’ and that the 
judge immediately gave the case in 
a general charge to the jury, the 
failure of the court to give the pe- 
remptory instruction is not review- 
able, it being the duty of the party 
requesting the instruction to invoke 
the action of the court thereon; and, 
on failing to do so, he will not:be 
heard to complain on appeal. Nash- 


ville, etc., R. Co. v. Hayes, 117 Tenn. 
680, 99 SW 362. 
92.. Welch v. Kansas City Midland 


COI mete CO. me OL LOS A ee oS yan oa 
Sw 49. 
93. See Trial [38 Cyc 1701 et seq]. 


[a] Numbering requests.—That 
requests to charge were not num- 
bered is no objection to their consid- 
eration on appeal, the supreme court 
or appellee being authorized to num- 
ber them for reference. Central of 
Georgia R. Co. v. Stewart, 178 Ala. 
651, 59S, 507: 


94. Holder vy. Giant Lumber Co., 
LGN ORT LON 46. 
95. See Trial [38 Cyc 1701]. 
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must state definitely and unequivocally that he de- 
sires the instruction to be given. 
should specifically call to the attention of the court 
the point sought to be made in order to render its 
refusal available on appeal and only the point made 
by the request will be considered.®® 
held, however, that where, by refusal to give re- 
quested instructions, a proposition is omitted from 
the charge which is essential to the theory of either 
party, error may be assigned to the charge, even 
though the attention of the court was not spe- 
cifically called to the matter.®? 
modifies a request to charge, and no exception is 
taken to the modification, error cannot be predicated 
thereon by the party making the request.°® 


The request 


It has been 


Where the court 


And 


96. Ind.—Staser v. Hogan, 120 Ind. 
207, 24. NE) 911,. 22, NB 900: 

Md.—Stoner vy. Devilbiss, 70 Md, 
144, 16 A 440. 

Mass.—Ridenour v. H. C. Dexter 
Chair Co., 209 Mass. 79, 95 NE 409 
(holding that a party relying on the 
fact that an accord and satisfaction 
was not pleaded, so that evidence 
thereof could not be received, could 
not raise the want of pleading for 
the first time on exceptions to the 
refusal to give requests which, with- 
out calling the court’s attention to 
the point, required it to rule that the 
adverse party’s defense was not open 
on the evidence, and that this was 
true, although the exceptions stated 
that reference might be had to the 
pleadings); McCarthy v. Town of 
Dedham, 188 Mass. 204, 74 NE 319; 
cashes v. Page, 186 Mass. 600, 72 NH 


Mich.—Proctor v. Hobart M. Cable 
Co., 145. Mich. 503, 108 NW 992; 
Leach v. Detroit Electric R. Co., 129 
Mich. 286, 88 NW 685. 

Mo.—Gordon v. Hans, 97 Mo. 587, 
4 SW 112, 11 SW 64, 370. 

N. Y.—McDonald v. Johnson, 19 
NYS 4438. See also Vanderhoef v. 
Youmans, 85 Mise. 418, 147 NYS 347 
(holding that a request for a charge 
that an agreement in the form of a 
composition agreement was not an 
assignment, which request was re- 
fused, raises the same question on 
appeal as would be raised by an ex- 
ception to the charge submitting that 
issue to the jury). 


Or.—Cerrano vy. Portland R., ete. 
Cok 62 UOT A210 260 este 
Wis. —Congar v. Chamberlain, 14 


Wis. 258. 

{aj Tlustration.—Thus the _ re- 
fusal of a requested instruction that 
there is no evidence in favor of plain-= 
tiff does not raise the question as to 
the sufficiency of the evidence: 
Staser v. Hogan, 120 Ind. 207, 21 NE 
911, 22 NE 900. 

{b] In Maryland, where requests 
for instructions make no reference to 
the pleadings, (1) no questions as to 
the pleadings can arise thereon on 
appeal on objection to their refusal. 
Commercial Realty, ete., Co. v. Dor- 
sey, 114 Md. 172, 78 A 1099; Fletcher 
v. Dixon, 107 Md. 420, 68 A 875; Bal- 
timore Bldg. Assoc. v. Grant, 41 Md. 
560; Giles v. Fauntleroy, 13 Md. 126; 
Leopard v. Chesapeake, etc., Canal 
Cos, tt Gill 222. "62" But ‘where one of 
the prayers in assumpsit on the com- 
mon counts asked the court to in- 
struct that “there was no evidence 
under any count in the declaration,” 
and another prayer “referred to the 
material averments of the declara- 
tion,” such reference to the pleadings 
is sufficient to permit an examination 
thereof. Catanzara di Giorgio Co. v. 
Stock, 116 Md. 201, 81 A 385. See 
also Fletcher vy. Dixon, 107 Md. 420, 
68 A 875. Giving of instructions see 
supra § 753 note 82 [a]. 

97. Rouse v. Michigan United R. 
Co., 158 Mich. 109, 122 NW 532. ; 

98. Greene v. Duncan, 37S. C. 239, 
15 SE 956; Greer v. Arrington, 72 W. 
Va. 693, 79 SE -720. 
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where the court, during argument, amends an in- 
struction asked by defendant without allowing de- 
fendant’s counsel sufficient time to argue the case 
after the change, any error in the ruling is waived 
by the failure of counsel to object, and except 
Alleged refusal to give 
requested charges which the trial judge certified 
were not presented to him to his recollection can- 


when the ruling is made.*® 


not be assigned as error.* 
[§ 760] 
ure to Submit Issues to Jury.? 


99. Wall v. Continental Casualty 
Co., 111 Mo. A. 504, 86 SW 491. 

1. Merkle v. Bennington, 68 Mich. 
133, 35 NW 846. : 

2. Failure to request instructions 
see supra § 754 et seq. 

Sufficiency of evidence see supra § 
745 et seq. 

3. U. S—Hammond v. Crawford, 
66 Fed. 425, 14 CCA 109. 

Ark.—Bates v. Ford, 110 Ark. 567, 
162 SW 1097 (must have asked cor- 
rect instruction); Harris v. Caviness, 


OF Ark, V0, 130) "SWie 5235) Prices v- 
Greer, 89 Ark. 300, 116 SW 676, 118 
SW 1009. 


Cal.—Matter of Higgins, 156 Cal. 
257, 104 P 6; Moore v. Copp, 119 Cal. 
4290 5k F630, 

Colo.—Bailey v. Carnduff, 14 Colo. 
INA Ove see ZNO 

IJl.—Consolidated Coal Co. y. Oelt- 
jen, 91 Tll. A. 123 [aff 189 Ill. 85, 59 
NE 600] (on motion in lieu of com- 
mon-law writ of error coram nobis); 
Jeffery v. Robbins, 73 Ill. A. 353. 
See also Jones v. Supreme Lodge K. 
H., 236 Ill. 113, 86 NE 191, 127 AmSR 
277. 

Iowa.—Capital City Brick, ete., Co. 
v. Des Moines, 136 Iowa 243, 113 NW 
835; Herrstrom v. Newton, etc., R. 
Co., 129 Iowa 507, 105 NW 436; Boss 
v. Jordan, 118 Iowa 204, 89 NW 1070, 
92 NW 111. 

Ky.—Upchurch v. Sutton, 142 Ky. 
420, 1834 SW 477; Stave Co. v. Page, 
125 SW 170. 

Md.—Joseph Co. v. Iron, etc., Co., 
99 Md. 382, 58 A 205. 

Mass.—McAuliffe  v. AtyAS) 
Mass. 214, 60 NE 484. 

Mich.—Rothschild v. Schneider, 167 
Mich. 501, 138 NW 530; Rogers v. 
Detroit Sav. Bank, 146 Mich. 639, 110 
NW 74, 18 LRANS 530; Jewell v. 
Jewell, 139 Mich. 578, 102 NW 1059; 
Huff v. Cole, 127 Mich. 351, 86 NW 


Dyme, 


835. See also Dolsen vy. Phcenix Pre- 
ferred Acc. Ins. Co., 151 Mich. 228, 
115 NW 50. 


Minn.—Paterson v. R. Co., 95 Minn. 
57, 103 NW 621. 

Mo.—Barber Asphalt Pav. Co. v. 
Munn, 185 Mo. 552, 83 SW 1062; 
State v. Chick, 146 Mo. 645, 48 SW 
829: West v. Caruthersville Bank, 110 
Mo. A. 490, 85 SW 601; Brown v. St. 
Louis Transit Co., 108 Mo. A. 310, 83 
SW 310; Paul v. Leeper, 98 Mo. A. 
Bild e Vom ilo. 


Mont.—Mares v. Dillon, 30 Mont. 
Lie Di see OOS. 
Nebr.—Morgenstern vy. Insurance 


Co. of North America, 89 Nebr. 459, 
131 NW 969. 

N. M.—Terr. v. Bernalillo County, 
4 N. M. 204, 16 P 855. 

N. Y.—Sweetland v. Buell, 164 N. 
Y. 541, 58 NE 663, 79 AmSR 676 [aff 
89 Hun 543, 35 NYS 346]; Barnes v. 
Perine, 12 N. Y. 18; Walsh v. New 
York Cent., etc., R. Co’, 140 App. Div. 
de AOA INS SL ob ZOL Ne WO Sno) GN 
408, 37 LRANS 1137]; Van Alstine v. 
Standard Light, etc, Co., 116 App. 
Div. 100, 101 NYS 696; Twaddell v. 
Weidler, 109 App. Div. 444, 96 NYS 
90 [aff 186 .N. Y. 
1117 mem]; Raymond v. Tallman, 100 
App. Div. 400, 91 NYS 670; Dearman 
v. Marshall, 88 App. Div. 41, 84 NYS 
705; Farnum v. Carr, 69 App. Div. 


(22) Submission of or Refusal or Fail- 
An omission or 
failure to submit an issue or question of fact to 
the jury cannot be complained of for the first time 


601 mem, 79 NE | 


APPEAL AND ERROR 


493, 74 NYS 1111; James Curran Mfg. 
Co. v. Aultman, ete, Mach. Co., 62 
App. Div. 201, 70 NYS 1074 [aff 172 
N. Y. 623 mem, 65 NE 1118 mem]. 

N. C.—Bross v. McBrayer, 159 N. 
C. 372, 74 SEH 915; Rich v. Morisey, 
149 N. C. 37, 47, 62 SH 762; Walker v. 
Scott, 106 N. C. 56, 11 SH 364; Mce- 
Donald_v. Carson, 95 N. C. 377. 

Pa.—Robbins v. Farwell, 193 Pa. 
87, 44 A* 260; Dixon v. Snyder Tp., 
49 Pa. Super. 148; Dock v. Cauld- 
well, 19 Pa. Super. 51. 

Ss. C.—Williams v. Haile Gold Min. 
Con SSS.) Ce ps0 6 pS by lel Ooo rian 
Foe cuheen Re Co,, 67S. C048, 46.55) 

S. D.—House v. Chicago, ete., R. 
Co., 30 S. D. 321, 188 NW 809; Chrys- 
tal v. Gerlach, 25 S._D. 128; 125 NW 
633. See Nelson y. Jordeth, 15 S. D. 
46, 87 NW 140. 

Tex.—Williams y. Detroit Oil, etc., 
Co:;, 103" Tex. 75,123 (SW “4056 flair 
(Civ. A.) 114 SW 167]; Moore v. 
Picrsony, 100) Tex 113) Oa SWilileoces 
De Caussey v. Baily, 57 Tex. 665 
(holding that, where special issues 
are submitted to a jury, a party can- 
not complain for the first time in the 
supreme court that an issue raised 
by him in the pleadings was omit- 
ted); Houston Transp. Co. v. San 
Jacinto Rice Co., (Civ. A.) 163 SW 
1023; Hicks v. Murphy, (Civ. A.) 162 
Sw 925 Gibson v. Oppenheimer, 
(Civ. A.) 154 SW 694: Stratton. v. 
Riley, (Civ. 2A.) - 1547 Siw 606% Van 
Geem Vv. Cisco Oil” Mill, (Civ. A‘) 
152 SW 1108; Kansas City, ete, R. 
Co. v. Beckham, (Civ. A.) 152 SW 
228; Gilmore v. Brown, (Civ. A.) 150 
SW 964; Landrum y. Thomas, (Civ. 
A.) 149 SW 813; Holder v. Swift, 
(Civ. A.) 147 SW 690; Givens v. Car- 
ter, (Civ. A.) 146 SW 623; Herman 
Ve psroith, 2 Cie vA.) pela VSN OSG 
Henyan v. Trevino, (Civ. A.) 137 SW 
458; Western Union Tel. Co. v. Mack, 
(Civ Ali 128 IS 2iens Brady, suave 
Maddox, (Civ. A.) 124 SW 739; Lou- 
isiana, ete., Lumber Co. v. Carter, 
(Civ. A.) 93 SW 714; Mecaskey v. 
Morris, 40 Tex. Civ. A. 390, 89 SW 
1085; Metropolitan St. R. Co. v. Wish- 
ert, (Civ. A.) 89 SW 460; Stewart v. 
International, etce., R. Co., (Civ. A.) 
85 SW 310; Davidson v. Jefferson, 
(Civ. A.) 76 SW 765; Texarkana, etc., 
R. Co. v. Spencer, 28 Tex. Civ. A. 251, 
67 SW 196; Halsell v. McCutchen, 
(Civ. A.) 64 SW 72; Breneman v. 
Mayer, 24 Tex. Civ. A. 164, 58 SW 
725; Read v. Henderson, (Civ. A.) 57 
SW 78; San Antonio, etc., R. Co. v. 
Williams, (Civ. A.) 52 SW 89; Arm- 
strong v. BPlliott, 20 Tex. Civ. A. 41, 
48 SW 605, 49 SW 635; Phoenix Ins. 
Co. v. Moore, (Civ. A.) 46 SW 1131; 
Bailey v. Mickle, (Civ. A.) 45 SW 
949; Kahler v. Carruthers, 18 Tex. 
Civ. A. 216, 45 SW 160. 

Wash.—Grimm v. Pacific Creosot- 
ing Co., 50 Wash. 415, 97 P 297. 

Wis.—Schmidt. v. Milwaukee, 149 
Wis. 3867, 135 NW 883; Limited Inv. 
Assoc. v. Glendale Inv. Assoc. 99 
Wis. 54, 74 NW 633; State v. Lever, 
62 Wis. 387, 22 NW 576. 

Ont.—Gowganda - Queen Mines v. 
Boeckh, 24 Ont. L. 293, 2 OntWN 
1307, 19 OntWR 625. 

Mode of trial see supra § 726. 
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on appeal; the party aggrieved must have requested 
the trial court to submit such issue or question of 
fact to the jury. 
parties treat all the questions involved as purely 
legal,t where a case is submitted by agreement on 
certain specified issues,° or where the party com- 
plaining asks the court at the close of the case to 
direct a verdict in his favor or dismiss the com- 
plaint.° But it has been held that where a peremp- 
tory instruction is given, or verdict directed, in 
favor of one party, the complaining party by ex- 
cepting thereto is entitled to a review thereof with- 
out also having requested to go to the jury.’ 


Especially is this true where the 


[a] Bequest and exception suffi- 
cient.—But where a request to go to 
the jury on a question of fact is: 
made and an exception taken to its 
denial, it is not necessary, in order 
to review such denial, to except to 
the direction of the verdict. Bene- 
dict v. Pineus, 109° App. Diy: 20, 95 
NYS 1042. 

[b] Notice of desire for jury trial. 
—In South Carolina, where a party 
desiring that certain issues should be 
submitted to the jury in a proceed= 
ing, on appeal in the circuit court, 
fails to comply with a rule of the 
court providing that, where in equity 
cases, a trial by jury of issues of 
fact is desired, the party desiring the 
same shall within a given time give 
written notice of his intention in 
such respect and shall serve a copy 
of the questions proposed to be sub- 
mitted to the jury, his exceptions to 
the court’s failure to submit such is- 
sues to a jury will be overruled on 
appeal to the supreme court. In re 
Williams, 98 S. C. 211, 82 SE 402. 

{c] Grounds of objection.—Direct- 
ing a verdict for defendant, in an 
action on a bond given by plaintiff in 
claim and delivery, was affirmative 
error, which will avail plaintiff on 
appeal, his complaint and proof 
showing breach of the condition of 
the bond “for prosecution of the ac- 
tion,’ although he did not urge this 
in the trial court, but there merely 
resisted the motion to direct on the 
ground on which it was made, be- 
cause plaintiff had proved no judg- 
ment for return of the property. 
Seaboard Air Line R. Co. vy. Hew- 
lett, 94 S. C. 478, 78 SE 329. 

4.. Barnes v. Perine, 12 N: Y. 18: 
Burges v. Jackson, 18 App. Div. 296, 


46 NYS 326 [aff 162 N. Y. 632 mem, 
57 NE.1105 mem]. 
5.° Moore v. Copp, 119° Cal. -429, 


51 P 6380; Rath v. Dev. Co., 135 NYS 
229; Texarkana, etc., R. Co. v. Spen- 
cer, 28 Tex. Civ. A. 251, 67 SW 196> 
Proueinaa v. Mayer, (Civ. A.) 58 SW 
6. Veeder v. Seaton, 85 App. Div. 
196, 83 NYS 159; Edgar vy. Clason, 31 
Misc. 763, 64 NYS 359. 

7. Elmira Second Nat. Bank v. 
Weston, 161 N. Y. 520, 55 NE 1080, 
76 AmSR 283 [rev 31 App. Div. 403, 
52 NYS 315] (holding that, where a 
verdict is directed, an exception to 
the ruling, in the absence of implied 
consent that the case be decided by 
the court, is sufficient to present the 
question on appeal, without request- 
ing that any fact be submitted); 
Rochester, ete, Land Co. 
mond, sU5s) Ne We pie smos, 
LRA 246 [aff 4 App. Div. 600, 39 
NYS 145]; New York v. Mechanics, 
ete., Bank, 130 App. Div. 748, 115 
NYS 769; Cohen v. Simon, 33 Misc. 
799, 67 NYS. 1113; Wierichs y. Innis, 
32 Misc. 462, 66 NYS 553, 8 NYAnn 
Cas 122; Vietor v. Nichol, 23 Misc. 
115, 50 NYS 717; Virginia-Tennessee 
Hardware Co. v. Hodges, 126 Tenn. 
370, 149 SW 1056 (holding that the 
action of the trial court in granting a 
motion for a peremptory instruction 
may be reviewed on appeal, without 
any request for the submission of 
special questions to the jury, al- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Grounds for motion to direct a verdict cannot be 
changed or added to on appeal. So, also, an ob- 
jection to the submission of an issue or question of 
fact, the form of submission, or irregularities 
therein, when first made on appeal, comes too late ;° 
nor can it be objected for the first time on appeal 
that the court erroneously submitted a question of 
law to the jury;?° that a mixed question of law 
and fact was submitted as a question of fact;1+ 
or that the issues raised by pleas to the jurisdiction 
and to the merits were submitted at the same time.'? 
But where on the rejection of testimony on a cer- 
tain issue the court rules that there is no such 
issue in the case, defendant is excused from the 
necessity of asking a submission of the issue as a 
prerequisite to assign its nonsubmission as error.’* 
And an intimation by the court at the close of the 
evidence, after which the issues are drawn, that it 
will instruct, as it afterward does, that there is no 


APPEAL AND ERROR 
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of tendering an issue on that question, so that there 
is no waiver by his not tendering the same, and 
the charge as given may be reviewed on his excep- 
tion thereto.4 

Motion in arrest of judgment. Where the court 
fails to submit an issue raised by the pleadings and 
evidence, a failure to move in arrest of judgment 
prevents the consideration of the regularity of the 
judgment on appeal.'® 

[§ 761] (23) Argument and Conduct of Coun- 
sel—(a) Right to Argue Case. Deciding the case 
without permitting argument by counsel for de- 
fendant is no ground for reversal where it does not 
appear that any request was made by defendant 
or his counsel to present any argument.t® And it 
cannot be objected on appeal that the court re- 
fused to permit counsel to discuss a particular point 
where it does not appear from the record that he 
made a request to be allowed to discuss that point 


evidence of warranty relieves defendant of the duty 


though the appellant also made such 
a motion). 

[a] Where defendant alone moves 
that the court dispose of the case 
without the aid of the jury, plaintiff, 
by merely excepting to the dismissal 
of the complaint, is entitled to re- 
view thereof, without also having re- 
quested to go to the jury. Veeder v. 
So MADD) Dive 965° 83. - NYS 


[b] In Texas acts 33d Leg. c 59, 
declaring that objections or excep- 
tions to the charge of the court not 
made in the trial court shall be 
deemed to be waived, does not apply 
to peremptory instructions, such as 
the direction of a verdict. Owens v. 


Corsicana Petroleum Co., (Civ. A.) 
169 SW 192. 
8. U. S.—Adams v. Shirk, 104 Fed. 


54, 43 CCA 407 [reh den 105 Fed. 659,- 
44 Hes 6534: 
N. J.—Yetter v. Gloucester Ferry 

Col, T6°N. Jo 249,69) AS10792 

N. Y.—Rawson v. Leggett, 97 App. 
Div. 416, 90 NYS 5, 15 NYAnnCas 261 
[rev on other grounds 184 N. Y. 504, 
77 NE 662]. 

N. D.—Decorah First Nat. Bank 
Vv. Laughlin, 4 N.-D.. 391; 61 NW 
473. 


S. D.—Woods v. Stacy, 28 S. D. 214, 
132 NW 1007; Dilger v. Griffith, 26 
S. D. 411, 128 NW 487. 

Utah.—Bown vy. Owens, 37 Utah 
el LOG ea OSs 

Vt.—Johnson vy. Central Vermont 
R. Co., 84 Vt. 486, 79 A 1095. 

Compare Parrott v. Mexican Gent. 
R. Co., 207 Mass. 184, 93 NE 590, 34 
LRANS 261 (holding that, where the 
presiding justice in an action for 
breach of contract refused requests 
for a directed verdict for defendant, 
and for a ruling that there was no 
evidence of any breach of contract, 
without asking counsel for defendant 
to point out more particularly the 
propositions of law on which he re- 
lied, any question of law actually in- 
volved in the requests and refusal, 
although not referred to or thought 
of by the judge or counsel at the 
trial, is reviewable in the supreme 
judicial court on exceptions). 

9. Cal.—Moore v. Copp, 119 Cal. 
429, 51 P 630; Lestrade v. Barth, 19 
Cal. 660; Napa Valley Packing Co. v. 
San Francisco Relief, etc., Funds, 16 
Gal. A. 461,118 P 469. 

D. C.—Capital Tract. Co. v. Brown, 
29 App. 473, 12 LRANS 831, 10 Ann 
Cas 813. 

Fla.—Emerson v. Ross, 17 Fla. 122. 


Ind.—Sprague y. Pritchard, 108 
Ind. 491, 9 NE 416; Southern R. Co. 
v. De Pauw, (A.) 90 NE 27. es 
Co., 156 Iowa 166, 135 NW 638: Ty- 


- ler v. Bowen, 124 Iowa 452, 100 NW 
505; Vandall v. Vandall, 13 Iowa 247; 
Chamberlain vy. Juppiers, 11 Iowa 513. 


or attempted to 


Ky.—Sallee v. Eades, 50 SW 1102, 
21 KyL 109 

Mass.—Richardson y. Devine, 193 
Mass. 336, 79 NE 771; Bouve vy. Cot- 
tle, 143 Mass. 310, 9 NE 654. 

Mich.—Dowagiac Mfg. 
Schneider, 148 NW 173. 

Minn.—Schmitt v. Murray, 87 Minn. 
250, 91 NW 1116. (submission of is- 
sue having no support. in the evi- 
dence); Davis v. Smith, 7 Minn. 414. 

Mo.—Rolla Nat. Bank vy. Romine, 
154 Mo. A. 624, 136 SW 21. 
FA H.—Dunbar vy. Locke, 62 N. H. 


N. J.—Neff Vie Hannan. Sb) Nadie n las 
381, 88 A 1068; Consolidated Tract. 
aes v. Behr, BG ONG Cn” 10h, 477, 87 A 

N. Y.—Cooper v. New York, etc., 
R. -Co., 180! WN: Y.012, *(2eNE 518. [rev 
84 App. Div. 42, 82 NYS 98]; Carroll 
v. Home Ins. Co., 51 App. Div. 149, 
64 NYS 522; Warner v. Press Pub. 
Co., 15 Daly 545, 8 NYS 341 [aff 132 
N. Y. 181, 30 NE 393]; Riley v. Wag- 
ner, 25 Mise, 715 mem, 55 NYS 572 
mem; Schaff v. Miles, 10 Misc. 395, 
31 NYS 134; Schwabeland v. Hola- 
han, 6 Misc. 623, 26 NYS 880; Dittel 
v. Bowsky, 90 NYS 365. 

N. C.—McCall v. Galloway, 162 N. 
C. 3538, 78 SH 429; Gross v. McBray- 
er, 159 INS Cato; 74 SE 915; Kerr v. 
Hicks, Gey ING EP 175, 45 SH 529; Hol- 
den v. Strickland, 116 N. C. 185, 21 
SE 684; Carr v. Alexander, 112 N. C. 
783, 17 SE 577; Wills v. Fisher, 112 
N. C. 529, 17 SE 73; Canton Chemical 
Cor veeJohnson. 10h UNG Cx2235"7 Sh 
770, 775; Cumming y. Barber, 99 'N. 
C. 332, 5 SE 903; Phifer v. Alexander, 
97 N.C. 335, 2 SH 530; Kirk vy. At- 
lanta, ‘etc., R. Co, 97° N. C. 82,°2 SE 
536; Porter v. Western North Caro- 
lina Rae Conw9 TNCs 6652 SiR cis 2 
AmSR 272; Cuthbertson v. North 
Carolina Home Ins. Co., 96 N. C. 480, 
2 SH 258; Moore v.. Hill, 85 N. ©! 218. 

Okl.—Muskogee Electric Tract. Co. 
v. Reed, 35 Okl. 334, 130 P 157. 

Pa.—Shipley v. Pittsburg, ete, R. 
Co., 216 Pa. 512, 65 A 1094. See Ey- 
esson v. Ziegfeld, 22 Pa. Super. 79. 

S. C—Merck v. Merck, 95 S. C. 
328, 78 SE 1027; Welborn v. Cobh, 
92 g. C. 384, 75 SE 691; Tant v. South- 
ernie Co SUIS Cats ee 69 SE 1582 
Wyatt v. Cely, 86S. C. 539, 68 SH 
657; Dilleshaw v. Charleston, etc., R. 
Co., 85S. C. 334, 67 SEH 304; Wil- 
liams v. Haile Gold Min. Co., 85 S. C. 
1, 66 SE 117, 1057; Jones v. Parker, 
81S. CGC. 22eN62 SEY 261, 

Tex.—Houston, ete, R. Co. v. Ad- 
ams, 44 Tex. Civ. A. 288, 98 SW 222; 
McCaskey v. Morris, 40 Tex. Civ. A. 
390, 89 SW 1085; International, etc., 
R. Co. v. Vanlandingham, (Civ. A.) 85 
SW 847; Stahl v. Askey, (Civ. A.) 81 


Co. v. 


SW 79; Galveston, ete, R. Co. v. 
Pendleton, 80 Tex. Civ. A. 431, 70 
Sw 996. 


do so.1? 
Wis.—Lewandowski v. McClintic- 
Marshall Constr. Co., 155 Wis. 322, 


143 NW 1063; Fidelity Trust Co. v: 
Wisconsin Iron, ete., Works, 145 Wis. 
385, 129 NW 615. 

Instructions imperfectly stating or 
Secame ve! the issues see supra § 

[a] General objection insufficient. 
—Hopwood v. Benjamin Atha, etc., 
Co., 68 Ne J... 707; 64 A435. See: 
also supra § 749. 

[b] Objection to the direction of 
a general verdict does not cure a 
failure of plaintiff to object to the 
submission of specific questions to 
the jury, so as to entitle him to com- 
plain of such submission on, appeal. 
Cooper v. New York, ete., R. Co., 180 
N. . 12,° 72 NE 518 [rev 84 ‘App. 
Div. 42, 82 NYS 98]. 

[e] Exception to rule.— Where 
plaintiff permits issues to be submit- 
ted to the jury without objection and 


exception, the verdict on review is 
conclusive, except as to excessive 
damages appearing to have been 


given under the influence of passion. 
and prejudice. Muskogee Electric 


Tract. Co. v. Reed, 35 Oki. 334, 130 
POE 
10. Iowa.—Tyler v. Bowen, 124 


Iowa 452, 100 NW 505. 
Md.—Cuswha v. Williamsport, 117 
Md. 306, 83 A 389. 

Mo.—BEllis v. Harrison, 104 Mo. 270, 
16 SW 198. 

N. J.—McFadden v. Lane, 71 N. J. 
L. 624, 60 A 365 (existence of prob- 
able cause in action for malicious 
prosecution). 

Pa.—Baxter v. Graham, 5 Watts 418. 

S. C.—Elms v. Southern Power Co., 


19 Ss C5 502,60" SEY 1110 +2 Pocler™v: 
Smith; 73S. C. 102, 52 SH) 967%. 
Tex.—Wright v. Wright, 50 Tex. 


Civ. A. 459, 110 SW 158 (issue of cus- 
tody of child in suit for divorce and 
custody of child); Galveston, etc., R. 
Co. v. Pendleton, 39 Tex. Civ. A. 431, 
70 SW 996. 
re mae a's v. Butler, 1 Call (5 Va.) 
Compare Lydia Cotton Mills v. 
Prairie Cotton Co., 156 Fed. 225, 84 
CCA. 129. 
tek ections to instructions see supra 


11. Pittsburgh, Ri Cotman va 
Noel, 77 Ind. 110. 

12. Padrosa v. High, 122 Ga. 264, 
50 SE 97; High: v. Padrosa, 119 Ga. 
648, 46 SE 859. 

13. Myar v. El EaEe BET hash Co.,. 
(Tex. Civ. A.) 63 SW 3 

140 N. C. 


14. Beasley v. ce 
Gill v. Staylor, 93 Md. 453, 49 


een 


605, 53 SE 360. 
allay 
A 650. 
16. Jackson v. Mercantile Mut. F. 
Ins. Co., 45 Wash. 244, 88 P 127. 
We Northern Pac. R. Co. v. Myers- 
Parr Mill Co., 54 Wash. 447,103 P 453. 
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argument to the jury." 
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18. Dwelle v. Blackwood, 106 Ga. 
486, 32 SE 593 (holding that, where 
defendant’s counsel announce that 
they will assume the burden, and 
claim the right to open and conclude 
the argument, which claim is assent- 
ed to by the trial judge, without ob- 
jection on the part of plaintiff’s coun- 
sel, the latter will not be heard to 
object on appeal). 

19. Obviating necessity for objec- 
tion by stipulation see supra § 644. 

20. In re Thomas, 26 Colo. 110, 56 
P 907; Hennessy v. Metropolitan L. 
Ins. Co., 74 Conn. 699, 52 A 490; Nor- 
ris Vv. St. Louis, ete., R. Co., 239. Mo. 
695, 144 SW 783; Houston, ete., R. 
Co. v. Rehm, 36 Tex. Civ. A. 553, 82 
SW 526. 

[a] TIllustration.—Thus it was 
held that remarks of plaintiff's coun- 
sel, in his argument in an action on 
a life policy, with reference to de- 
fendant’s president having refused to 
testify whether he had been convicted 
of perjury, and as to defendant’s 
agents fraudulently changing the 
proofs of death, and appealing to 
sympathy on account of his client 
being a poor woman, together with 
his action in attempting to read from 
a paper not in evidence, were ground 
for a new trial, although no objec- 
tion was made at the time. Hen- 
nessy v. Metropolitan L. Ins. Co., 74 
Conn. 699, 52 A 490. 

a1 Ue S—Crumpton vs Us. Sj ales 
WS... 361, 11), SCt. 355, 34. hb. ,ed, 9585 
Devine v. Chicago, ete., R.- Co., 194 
Fed. 861, 114 CCA ‘607; Toledo, etc, 
R. Co. v. Howe, 191 Fed. 776, 112 
CCA. 262; Union Pac. R. Co. v. Field, 
13% Bedi, 14, 169. ;CCA., 536; Cudahy 
Packing Co. v. Skoumal, 125 Fed. 
470, 60 CCA 306; Portland Gold Min. 
Co. v. Flaherty, 411 Fed. 312, 49 CCA 
361; Northern Pac. R. Co. v. Conger, 
56 Fed. 20, 5 CCA 410. 

Ala.—Birmingham R., etc., 
Morris, 163 Ala. 190, 50 S 198; Kan- 
sas City, etc., R. Co. v.. Webb, 97 
Ala. 157, 11 S 888; Nelson v. Shelby 
Mfg., ete., Cos; 96 Ala. 515, 11 S 695, 
38 AmSR 116; McCaskey Register 
Co VieNix Drug Co., 7 Ala. A. 309, 
61S 484. 

Ark.—Meddock v. Williams, 91 Ark. 
93, 120 SW 842; Day v. Ferguson, 74 
Ark. 298, 85 SW 711; Decker -v. 
Laws, 74 Ark. 286, 85 Sw 425; Kan- 
sas City So. R. Co. v. Murphy, 74 
Ark. 256, 85 SW 428; Fayetteville, 
etc., R. Co. v. Combs, 51 Ark. 324, 11 
SW 418. 

Cal.—Hale v. San Bernardino Val- 
ley Tract. Co., 156 Cal. 713, 106 P 83; 
Morgan v. Hugg, 5 Cal. 409. 

Colo.—In re Thomas, 26 Colo. 110, 
56 P 907; Klink v. Peo., 16 Colo. 467, 
A (Me Be 1062; Adams Express Co. v. 
Aldridge, 30 Colo. A. Ase Lante a0: 
Corbin v. Dunklee, 14 Colo. A. 337, 59 
P 842; Ames v. Patriage, 13 Colo. A. 
407, 58 P 341; Denver Dry Goods Co. 
v. Martine, 12 Colo. A. 299, 5bi PB 7433 
Schmidt v. Denver First Nat. Bank, 
10 Colo. A. 261, 50 P 733; Latham v. 
Gregory, 9 Colo. A. 292, 47 P 975. 

Conn.—Case v. Clark, 83 Conn. 183, 
76 A 518; Levidow v. Starin, 77 Conn. 
600, 60 A 123. 

Ga.—Rhodes v. Rogers, 134 Ga. 
551, 68 SE 323; Palmer Mfg. Co. v. 
Drewry, 113 Ga. 366, 38 SE 8387; 
Metropolitan St. R. Co. v. Johnson, 
90 Ga. 500, 16 SE 49; Poullain v. 
Poullain, 79 Ga. 11, 4 SE 81; Mayo v. 
Walden, 57 Ga. 42. Under Civ. Code 
(1895) g 4419, declaring that, where 
counsel make statements of prejudi- 
cial matters not in evidence, it is the 
duty of the court to interpose and 


Cou ws 


(b) Right to Open and Close. 
a party object for the first time on appeal that he 
was deprived of his right to open and close the 


(c) Improper Argument, Remarks, or 
Except in extreme cases and 
where prejudice is clear,?® objections to improper 


APPEAL AND ERROR 


Nor ean 
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argument or remarks of counsel cannot be raised 
for the first time on appeal. 
have been made in the trial court, usually with a 


Timely objection must 


request to instruct the jury to disregard such argu- 


tion.?+ 


prevent the same, and, on objection, 
to rebuke the same, and by proper 
instruction to the jury remove the 
improper impression from their 
minds, a verdict will not be set aside 
by an appellate court because of im- 
proper remarks, or an omission of 
the judge to perform his duty in the 
matter, unless objection was made at 
the trial. Southern R. Co. v. Wright, 
6 Ga. A. 172, 64 SE 703. 

Ida.—McDonald v. Challis, 22 Ida. 
749, 128 P 570. 

Ill.—Appel v. Chicago City R. Co., 
259 Ill. 561, 102 NE 1021 [rev 172 Ill. 
A. 421]; Peterson vy. Pusey, 237 Ill. 
204, 86 NE 692; Paige v. Illinois 
Steel Co., 233 Ill. 313, 84 NE 239 [aff 
136 Ill. A. 410]; Chicago, etc., R. Co. 
v. Cleminger, 178 Ill. 536, 53 NE 320 
[aff 77 Ill. A. 186]; Humiston v. 
Wheeler, 175 Ill. 514, 51 NE 893 [aff 
70 Ill. A. 349]; Illinois Cent. R. Co. 
v. Beebe, 174 Ill. 18, 50 NE 1019, 66 
AmSR 253, 43 LRA 210 [aff 69 Ill. A. 
363]; Pike v. Chicago, 155 Ill. 656, 
40 NE 567; Vane v. Evanston, 150 
Tll. 616, 37 NE 901; Halloran v. Hal- 
loran, 137 Ill. 100, 27 NE 82; Hollo- 
way v. Johnson, 129 Ill. 367, 21 NH 
798; Sturonois v. Morris, 177 Ill. A. 
514; Hale v. Hale, 169 Ill. A. 272; 
Coffin v. Chicago, 159 Ill. A. 609; 
Dangerfield v.. Hope, 157 Ill. A. 63; 
Kunkel vy. Chicago Cons. Tract. Co., 
156 Ill. A. 393; Sweeney v., Chicago 
City R. Co., 148 Ill. A. 351; Sackheim 
Vv. Miller, 236 Til. A. 1323 J. iy Case 
Threshing Mach. Co..v. Stein, 133 Ill. 
A. 169; Chicago Union Tract. Co. v. 
McClevey, 126 Ill. A. 21; Snyder v. 
Travers, 45, dll, A.) 2535) ‘Hunter vy. 
Harris, 29 Ill. A. 200 [rev on other 
grounds 131 Ill. 482, 23 NE 626]; 
Chicago, etc., R. Co. v. Bryant, 29 Ill. 
A. 17s Chicaso Citya RR: ColvsebDutin: 
24 Ill. A. 28 [rev on other grounds 
126 Ill. 100,.18 NE 279]. 

Ind.—Hamilton y. Larrimer, 105 
NE 43; Kingan y. King, 179 Ind. 285, 
100 NE 1044; Fowler v. Newsom, 
174 Ind. 104, 90 NE 9; Hasper v. 
Weitcamp, 167 Ind. 371, 79 NE 191; 
Consumers’ Paper Co. vy. Eyer, 160 
Ind. 424, 66 NE 994; Day v. Notting- 
ham, 160 Ind. 408, 66 NE 998; Con- 
solidated Stone Co. v. Morgan, 160 
Ind. 241, 66 NE 696; White v. Greg- 
ory, 126 Ind. 95, 25 NE 806; Houk v. 
Citizens’ Nat. Bank, 51 Ind. A. 628, 
99 NE 4387; Reynolds y. Pierson, 29 
Ind. A. 273, 64 NE 484; Houk v. 
Branson, 17 Ind. A. 119, 45 NE 78; 
Lake Erie, etc., R. Co. v. Rooker, 13 
Ind. A. 600, 41 NE 470; Chicago, etc., 
R. Co. v. Champion, 9 Ind. A. *510, 
36 NE 221, 37 NH 21, 53 AmSR 357; 
Vannatta v. Duffy, 4 Ind. A. 168, 30 
NE 807; Evansville vy. Thacker, 2 
Ind. A. 370, 28 NE 559. 

Iowa.—Cedar Rapids Nat. Bank v. 
Carlson, 156 lowa 343, 136 NW 659; 
Cinkovitch y. Thistle Coal Co., 143 
Iowa 595, 121 NW 1036; Beans v. 
Denny, 141 Iowa 52, 117 NW 1091; 
Bray v. Bray, 128 Iowa 234, 103 NW 
477; Gregory v. Wabash R. Co., 126 
Iowa 230, 101 NW 761; Streeter v. 
Marshalltown, 123 Iowa 449, 99 NW 
114; Gorham y. Sioux City Stock 
Yards Co., 118 Iowa 749, 92 NW 698; 
Dowdell v. Wilcox, 64 Iowa 724, 21 
NW 721. 

Kan.—Iola v. Birnbaum, 71 Kan. 
600, 81 P 198, 6 AnnCas 267; State 
v. Nusbaum, 52 Kan. 52, 34 P 407; 
St. Louis, etc., R. Co. v. Irwin, 37 
Kan. 701,.16 P 146, 1-AmSR 266; 
Lyon County v:. Kiser, 26 Kan. 279 
(misstatement of law); Fish-Keck 
Co. v. Redlon, 7 Kan. A. 93, 53. P 72; 
Hoyt v. Carpenter, 6 Kan. A. 305, 51 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numbef. 


.Godkin, 


ment or remarks, or a motion to declare a mistrial, 
and a ruling must have been had on such objec- 
And the same rule applies to misstate- 


P 71; Cone v. Smyth, 3 Kan. A. 607, 
45 P 247. 

Ky.—Travelers’ Ins. Co. v. McIn- 
erney, 119 SW 171; Doerhoefer v. 
Shewmaker, 97 SW 7, 29 KyL 1193; 
Louisville, etc., R. Co. v. Vincent, 96 
SW 898, 29 KyL 1049; Owens vy. Jen- 
kins, 78 SW 212, 25 KyL 1567; Jen- 
kins v. Chism, 76 SW 405, 25 KyL: 
736; Stepp v. Hatcher, 67 SW 819, 23 
KyL 2441; Alexander v. Menefee, 64 
SW _ 855, 23 KyL 1151; Illinois Cent. 
R. Co. v. Radford, 64 SW 511, 23 KyL 
886; Morris v. Morton, 20 SW 287, 14 
Kyl 360; Bland v. Gaither, 11 SWw 
423, 10 KyL 1033. 

Me. —Stone v. Forest City Express 
Co., 105 Me. 237, 74 A 23 

Mass.—Plummer Ve Boston ADB A S35 
Co., 198 Mass. 499, 84 NE 849; Lynch 
v. Peabody, 137 Mass. 92; Learned v. 
Hall, 133 Mass. 417. 

Mich.—Patterson vy. Gore, 177 Mich. 
591, 143 NW 6438; Wiers v. Shaw- 
Walker Co., 171 Mich. 324, 137 NW 
145; Johnson vy. Grondin, 170 Mich. 
447, 186 NW 423; Habitz v. Wabash 
R..Co., 170° Mich. 71, 485.NW.: 827; 
Close v. Ann Arbor R. Co., 169 Mich. 
392, 135 NW 346; Formiller v. De- 
troit United R. Co., 164 Mich. 653, 
130 NW 347; Holmes v. Smith, 149 
Mich. 327, 112 NW 912; Pierson v. 
Illinois Cent. R. €o;, 149 Mich. 167, 
112 NW 923; Lauder Veit.) Claire, 
125 Mich. 479, 85 NW 4; Bokenfohr v. 
Bush, 117 Mich. 444, 75 NW _ 929; 
Miller v. Lachman, 117 Mich. 68, 75 
NW 284; Marvin v. Ruhmohr, 115 
Mich. 687, 74 NW 208; Munroe v. 
111 Mich. 183, 69 NW 244; 
Bedford v. Penney, 65 Mich. 667, 33 
NW 888; Henry C. Hart Mfg. Co. v. 
Mann’s Boudoir Car Co., 65 Mich. 564, 
32 NW 820. 

Minn.—Langdon v. Minneapolis St. 
R. .Co., 120. Minn. 6, 138 NW 790; 
Ludwig v. Spicer, 99 Minn. 400, 109 
NW 832; Schultz v. Schneckenberger, 
81 Minn. 380, 84 NW 119; Corrigan v. 
Elsinger, 81 Minn. 42, 83 NW 492. 

Miss.—Pullman Palace Car Co. v. 
Lawrence, 74 Miss. 782, 22 S 53; Cart- 
Ae v. State, :71 Miss,. $2,114 S 

Mo.—Stauffer v. Metropolitan St. 
R. Co., 243 Mo. 305, 147 SW 1032; 
Dutcher v. Wabash R. Co., 241 Mo. 
137, 145 SW 63; Norris v. St. Louis, 
etc., R.mCo;e 239 Mo. 695, 144 SW 
783; Casey v. Gill, 154 Mo. 181,55 
sw 219; Doyle v. Missouri, ete:, Trust 
Cox, 140 Mo. 1, 41 SW 255; Mahaney 
v. St. Louis, ete., EECor, 108 Mo. 191, 
18 SW 895; Sidekum v. Wabash, etc., 
RiCo5.93 Mo. 400, 4 SW 701, 3 AmSR 
549; Wack v. St. Louis, ete., RINCoe 
175 Mo. A. 111, 157 SW 1070; Torrey- 
son y. St. Louis United R. Co., 164 
Mo. A. 366, 145 SW 106; Dent v. 
Springfield Tract. Co., 145 Mo. A. 61, 
129 SW 1044; Shuler v. American 
Benev. Assoc., 132 Mo. A. 1238, 111 
SW 618; Spengler v. St. Louis Tran- 
sit Co., 108 Mo. A; 329,.83-SW 312; 
Massengale v. Rice, 94 Mo. A. 430, 
68 SW 283; Kennedy v. Holladay, 25 
Mo. A. 503. 

Mont.—Hollenback v. Stone, etce., 
Engineering Corp., 46 Mont. 559, 129 
P 1058. 

Nebr.—Sutorius v. Stalder, 88 Nebr: 
843, 130 NW 750; Summers v. Simms, 
58 Nebr. 579, 79 NW 155; Chicago, 
etc., R. Co. v. Kellogg, 54 Nebr. 127, 
74 NW 454 [aff reh 55 Nebr. 748, 76 
NW 462]; Golder v. Lund, 50 Nebr. 
867, 70 NW 379; Bankers’ Life Assoc. 
Vv. Lisco, 47 Nebr. 340, 66 NW 412; 
Bullis v. Drake, 20 Nebr. 167, 29 NW 
292; Lansing v. Wessell, 5 Nebr. 
(Unoft.) 199, 97 NW 815. 
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ments or other misconduct of counsel in his open- 
ing statement or in the course of the trial.?? 

Sufficiency of objection and ruling thereon. 
objection must be specific and state the grounds 
relied upon,?* unless it is obvious;?* and an objec- 
tion on a ground that is not tenable will not 
suffice to save an objection on another ground that 
So if the objection is to the entire 
argument it will be unavailing, where parts only 


is tenable.2> 


N. H.—Palmer v. Blanchard, 75 N. 
18h ri 71 A 628; Lane v. Manchester 
Mills, 15 N. H. 102, 71 A 629; Bond v. 
Bean, 72 N. H. 444, 5ST A 340, 101 Am 
SR 686. 

N. J.—See v. Public porice EaCo., 
82 N. af L. 144, 81 A 74 

N. Y.—Dimon v. New York Cent., 
Otc RCO; LZoENe Ye S00, .6854,66 NE 
alt 628 Laff "14 App. Div. 626 mem, 77 
NYS 1125 mem]; Kinne vy. Interna- 
tional R. Co., 100 App. Div. 5, 90 NYS 
930; M. Groh’s Sons v. Groh, 80 App. 
. Div. 85, 80 NYS 488 [rev on other 
SROUNGAS Ni Ye. 65) OS eNO 92: 
Frischman v. Zimmermann, 19 Misc. 
53, 42 NYS 824; Brooker y. Filkins, 
5 Mise. 595 mem, 25 NYS 514 [aff 9 
Mise. 146, 29 NYS 68]. 

N. C.—In re Shelton, 143 N. C. 218, 
55 SE 705, 10 AnnCas 531; Sprinkle v. 
Wellborn, 140 N. C. 162, 52 SE 666, 
111 AmSR 827, 3 LRANS 174; Byrd 
v. Hudson, 113 N. C. 203, 18 SE 209; 
Seman v. Jordan, 108 N. C. 10, 12 SE 
1029. 

Okl.—Perkins v. Baker, 41 Okl. 288, 
ie) PA6GLs Bhrey- ve Hailes, 137 Ok; 
297, 132 P 342; Gann v. Ball, 26 Okl. 
26, 110 P 1067; Kaufman v. Boismier, 
25 Okl. 252, 105 P 326; Coalgate Co. 
v. Bross, 25 Okl. 244, 107 P 425, 138 
AmSR 915. 

Or.—Watson v. Southern Oregon 
Cor 59 Or 481, Gomer 9so- 

R. I.—Enos v. Rhode Island Sub- 
urban. R:'Co., 29 Ri 1. 297,000. A LO1L: 

S. C.—Bunch v. Charleston, CigOagrd Re 
Co., 91 S. C. 139, 74 SE 363. 

g. D.—Kimm v. Wolters, 
255, 133 NW 277. 

Tenn. —Ferguson vy. Moore, 98 Tenn. 
342, 39 SW 341; Morgan v. Duffy, 94 
Tenn. 686, 30 SW 735. 

Tex.—Moore v. Rogers, 84 Tex. 1, 
19 SW 288; Moore v. Moore, 73 Tex. 
383, 11 SW 396; Ross v. Cleveland, 
(Ciw.. Aj) 133, SW. 315;- Houston,, etc., 
R. Co. v. Alexander, (Civ. A.) 121 SW 
602; American Freehold Land Morte. 
Co. v.. Brown, (Civ. A.) 101 SW 
856; Hooks v. Pafford, (Civ. A.) 95 
SW 742; St. Louis Southwestern aR. 
Co. v. Martin, (Civ. A.) 87 SW 387; 
Gulf, ete, R. Co. v. Brown, 1%. Tex. 
Civ. A. 93, 40 SW 608; Gulf, @UC. ps 
Co. v. Hockaday, 14 Tex. Civ. A. 613, 
37 SW 475. 

Utah.—Johnson vy. Union Pac. R. 
Co), 35) Utah 285, 100) 390. 

Vt—La Flam v. Missisquoi Pulp 
Co., 74 Vt. 125, 52 A 526 (in asking 
a question). 

Va.—Southern R. Co. v. Simmons, 
105 Va. 651, 55 SE 459. 

Wash.—Skagit a etc., Co. v. Cole, 
2) Wash, 57,25 P 1077 


Co., ‘46 W. Va. 492, 33 SE 296. 

Wis.—Kersten v. Weichman, 135 
Wis. 1, 114 NW 499; Meyer v. Mil- 
waukee Electric R., ete., Co., 116 Wis. 
336, 93 NW 6; Hacker v. Heiney, tfalal 
Wis. 313, 87 Nw 249; Mayer v. Mil- 
waukee St. 1B (OOK 90 Wis. 522, 63 
NW 1048; Laue v. Madison, 86 Wis. 
453, 57 NW 93; Heucke v. Milwaukee 
City 15 OOF, 69 Wis. 401, 34 NW 243. 

{a] The fact that a court consid- 
ered statements made by counsel of 
plaintiff prejudicial to defendant, and 
sufficient to justify granting a new 
trial, unless plaintiff remitted a part 
of the verdict, does not make such 
statements assignable as error on ap- 
peal in the absence of an objection 
thereto by defendant’s counsel. Wat- 
son vy. Southern Oregon Co., 39 Or. 
481, 65 P 985. 

22. Ill.—Chicago City R. Co v. 


ZS SDs 
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Duffin, 24 Ill. A. 28 [rev on other 
grounds 126 Ill, 100, 18 NE 279]. 
Ind.—Domestie Block Coal Co. v. 
Holden, (A.) 103 NE 73. 
lowa.—Bray v. Bray, 128 Iowa 234, 
103 NW 477. 
Kan.—Hilt y. Griffin, 77 Kan. 783, 
90 P 808. 
Mich.—Johnson y. Grondin, 170 
Mich. 447, 1386 NW 428. 
_ Minn.—Ferber y. Pine Island State 
Bank, 116 Minn. 261, 133 NW 611 (on 
examination of witness). 


Nebr.—McDonald v. Brown, 90 
Nebr. 676, 134 NW 263. 
Or.—Watson v. Southern Oregon 


Co., 39 Or. 481, 65 P 985. 


Tex.—Maffi v. Stephens, (Civ. A.) 
108 SW 1008. 
23. Ark.—Kansas City So. R. Co. 


v. Anderson, 88 Ark. 129, 113 SW 
1030, 16 AnnCas 784. 

Colo.—Waid v. Hobson, 17 Colo. A. 
54,67 P76: 

Ill.—Chicago City R. Co. v. Gem- 
mill, 209 My 638, 72° NE 43: “North 
Chicago St. R. Co. v. Southwick, 165 
Ill. 494, 46 NE 377; Illinois Cent. R. 
Co. v. Cole, 165 Ill. 334, 46 NE 275. 

Ind.—Coble v. Eltzroth, 125 Ind. 
429, 25 NE 544; Hohenstein-Hartmetz 
Furniture Co. v. Matthews, 46 Ind. A. 
616, 92 NE 196; Louisville, etc., R. Co. 
NaNO Ay 1) anid eA 30a O UNIEY 

Iowa.—Chicago Tel. Supply Co. v. 
Marne, etc., Tel. Co., 134 Iowa 252, 
111 NW 935; Shipley v. Edwards, 87 
Iowa 310, 54 NW 151. 

Mo.—Brennan y. St. Louis, 92 Mo. 
482, 2 SW 481; Burns v. United R. 
Con 176" Mol VAS 3380, (W58 [Swed 4; 
Gentry v. Wabash R. Co., 172 Mo. A. 
638, 156 SW 27; Riefling v. Juede, 165 
Mo. A. 216, 225, 147 SW 168 [cit 
Cyc]; Torreyson vy. St. Louis United 
R. Co., 164 Mo. A. 366, 145 SW 106; 
Brinkman v. Gottenstrocter, 153 Mo. 
A. 351, 184 SW 584; Spengler y. St. 
Louis Transit Co., 108 Mo. A. 329, 
83 SW 312 

N. Y.—Dimon v. New York Cent., 
CLC a OC Orme IaloueNe vin 35.0516 CMP iE aed 
leans den 173 N. Y. 635 mem, 66 NE 

8]. 


Tex.—Galveston, etc, R. Co. v. 
Miller, (Civ. A.) 57 SW 702. 

Vt.—Usher y. Severance, 86 Vt. 
523, 86 A 741. 

See Enos v. Rhode Island Suburban 
Ri Coy, 29 Re Gee ZO LOD As LOddS 

24. Chicago, etc, R. Co. v. Mar- 
tin, 28 Ind. A. 468, 63 NE 247. 

25. Kansas City So. R. Co. v. An- 
derson, 88 Ark. 129, 1183 SW 1030, 16 
AnnCas 784; Cleveland, ete, R. Co. 
v., Hadley, <40\Ind. “A. 1731, 82 NE 
1025 [reh den 170 Ind. 204, 82 NE 


1025, 84 NE i3) 16° LRANS 9527, 16 
AnnCas 1]; Galveston, ete, R. Co. 
v. Worth, (Tex. Civ. A.) 107 SW 


958; Ft. Worth, ete., R. Co. v. Wool- 
dridge, (Tex. Civ. A.) 105 SW 845 [aff 
101 Tex. 471, 108 SW 1159]; Kersten 
v. Weichman, 135 Wis. 1, 114 NW 
499. 

26. Louisville, etc., R. Co. v. Hol- 
land, 173 Ala..675, 55 S 1001; Louis- 
ville) ete; lens Cory. seurt, 101 VAla: 
34, 13 S._130; Torreyson v. St. Louis 
United R. Co., 164 Mo. A. 366, 145 
SW 106; Allaire v. Allaire, 39 N. J. L. 
any 

27. U. Si—Crumpton v. U. S., 138 
Ue Sool ulcers >o mata, ed. 9585 
Devine v. Chicago, ete, R. Co., 194 
Fed. 861, 114 CCA 607; Toledo, etce., 
R. Co. v. Howe, 191 Fed. 776, 112 CCA 
262. 

Ala.—Birmingham R., 


ete,, Co. v. 


thereof are improper.?® | 
objection or exception to improper argument or re- 
marks of counsel or other misconduct is not in it- 
self sufficient ground for reversal on appeal, but 
the action of the trial court must have been in; 
voked by a request to instruct the jury to disre- 
gard them, by motion to declare a mistrial, or other- 
Where the court sustains an objection to 
remarks of counsel in argument, and no further 
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In most jurisdictions an 


Gonzalez, 183 Ala. 2738, 61 S 80; Ala- 
bama Great So. R. Co. v. McFarlin, 
174 Ala. 637, 56 S 989; Lunsford v. 
Dietrich, 93 Ala, 565, 9 S 308, 30 Am 
SR 79. 

Cal.—Hale v. San Bernardino Val- 
ley; TractsiCo., 156, Cali (lsiel0G basae 

Ga.—Rhodes v. Rogers, 134 Ga. 551, 
68 SE 323; Hubbard v. Shaw, 10 Ga. 
A. 487, 73 SE 855. 

Tll.— Quincy Gas, etc., Co. v. Bau- 
mann, 203 Ill. 295, 67 NE 807 [aff 
104 Ill. A. 600]; West Chicago St. R. 
Co. v. Annis, 165 Tll. 475, 46 NE 264; 
Grand Lodge A. O. U. W. v. Belcham, 
145 Ill. 308, 33 NE 886; Ledwell v. 
Chicazgo jiCityaik, 2Co., - 1607 Hi As aie. 
Dangerfield v. Hope, 157 Ill. A. 628; 
Chicago, eter RR. Co. ON. Patton eee 
TE AG TA. atl 219 De 2a a7 Gr selNe kts 
381]; Chicago, ete, R. Co. ve Smed= 
ley, 65 Ill. A. 644. 

Ind.—Fowler v. Newsom, 174 Ind. 
104, 90 NE 9; Hasper v. Weitcamp, 
167 Ind. 871, 19 NB 191; Southern In- 
diana R. Co. v. Fine, 163 Ind. Gul 0 tc 
NE 589; Hohenstein-Hartmetz Furni- 
ture Co. v. Matthews, 46 Ind. A. 616, 
92 NE 196; Fruchey v. Eagleson, i5 
Ind. A. 88, 43 NE 146; Chicago, etc., 
R. Co. v. Champion, 9 Ind. A. 510, 36 
NE 221, 37 NEY 21, 53 AmSR 357. 

Iowa.—Cedar Rapids Nat. Bank v. 
Carlson, 156 Iowa 343, 136 NW 659. 

Ky.—Louisville, ete., R. Co. v. Me- 
Ewan, 51 SW 619, 21 KyL 487; Ken- 
tucky Cent. R. Co. v. Cunningham, 7 
KyL 528. 

Mass.—American Electrical Works 
v. New England Electric R. Constr. 
Co., 186 Mass. 546, 72 NE 64. 

Mich.—Good Roads Constr. Co. v. 
Port Huron, ete. R.1Co., 173 Micha 
138 NW 320; Habitz v. Wabash R. 
Co., 170 Mich. 71, 135 NW 827; Crane 
v. Ross, 168 Mich. 623, 1385 NW 83; 
Formiller v. Detroit United R. Co., 
164 Mich. 653, 130 NW 347. 

Mo.—Dutcher vy. Wabash R. Co., 
241 Mo. 137, 145 SW 63; Norris v. St. 
Louis, ete., R. Co., 239 Mo. 695, 144 
SW 783; Spengler v. St. Louis Tran- 
sit Co; 108 Mo. A. 329, 838 °Sw. 312. 

Nebr. — McDonald v. Brown, 90 
Nebr. 676, 134 NW 263. 

N. H.—Palmer v. Blanchard, 75 N. 
H. 588, ia A 628; Lane v. Manchester 
cp tia 75 N. H. 102, 71 A 629. 

N. Y.—Cattano v. Metropolitan St. 
Re Coy 173° NY. 565, 66 NE) 5632 i= 
mon v. New York Cent., ete., R. Co., 
L738 IN, Yu 3565/6355 66 NEY W628. 

Pa.—Ickes v. Ickes, 237 Pa. 582, 
85 A 885, 44 LRANS 1118. 

S. C—Crawford v. Rice, ete., Co., 
98S ON Tah 82S 7273: 

Ss. D—Kimm v. Wolters, 28 S. D. 
25D. hoo! INNVWWa eit 

Utah—Johnson v. Union Pac. R. 
Co, 35 Utah 285, 100 390. 


Vt.—Fadden v. McKinney, 87 Vt. 
36, 89 A357 
Wash.—Columbia, eter RANCon Ty. 


Hawthorne, 3 Wash. T. 353, 19 P 25. 
Wis.—Meyer v. Milwaukee Electric 
Rec. Con LG \WWais. mesos ooo) NIVVaOn 
rene v. Madison, 86 Wis. 453, 57 NW 
See v. Public Service R. Co., 82 N. 
J. L. 144, 81 A 745. 

[a] In Texas, however, (1) it is 
held that it is sufficient if objection 
was made to the judge and an ex- 
ception taken to his ruling, without 
interrupting the argument. When 
exception has been reserved by prop- 
er bill to language used by counsel in 
addressing a jury, the court of civil 


‘appeals has authority to review the 


action of the trial court in reference 
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ruling is asked on the subject, it cannot be urged 
on appeal that the remarks should have been ruled 
out, or the jury instructed to disregard them.?* No 
question is raised by mere objection and the court’s 
admonishing counsel to keep within the record.?® 
It has been held sufficient, however, that there is by 
Where, on objec- 
tion to improper argument or remarks of counsel, 
the court gives, appropriate instructions on the sub- 
party cannot on appeal complain 
of the inadequacy of such instructions, where he did 
not request any further charge to the jury, or move 
that the case be withdrawn from yas jury and a 


impheation an adverse ruling. 39 


ject, the opposing 


mistrial declared.*+ 
Repetition of cbhjection. 


Where proper objection 
is made and exception saved to improper argu- 


APPEAL sei D ERROR 


argument.*? 
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ception be repeated upon repetition of the improper 
And, where injury or prejudice is ac- 
complished in the examination of witnesses or at 
other stages of the trial by asking improper ques- 
tions or making improper statements, it is not neces- 
sary to show that objections were made to every 
question asked or statement made.** 

Time of objection. Except in a flagrant case and 
where prejudice clearly appears,** the rule is that 
the objection must have been made at the time of 
the improper argument, remark, or other miscon- 
duct,?> and that “it is too late for the purposes of 
review on appeal if made for the first time on mo- 


tion for a new trial or otherwise after verdict,?® or, 


ment, it is not necessary that the objection and ex- 


thereto, although there may have 
been no request by the complaining 
party that.a charge be given to the 
jury to disregard the improper lan- 
guage. Western Union Tel. Co. v. 
Perry, 95 Tex. 645, 69 SW 131; Pos- 
tal Tel. Cable Co. v. Smith, (Civ. A.) 
135 SW 1146; Ross v. Cleveland, (Civ. 
A.) 133 SW 315; Galveston Electric 
Co. v. Dickey, 56 Tex. Civ. A. 490, 
120 SW 1134; Galveston, etc., R. Co. 
We Powers, 54 Tex. Civa vA. 168, D7, 
Sw 459; Gulf; etce.,, R: Co, v. Me- 
Clerran, (Civ. A.) 91 SW 653; Texas 
Cent. R.'Co. v. Pledger, 36 Tex. Civ. 
A. 248, 81 SW 755; Western Union 
Tel. Co. v. Perry, 30 Tex. Civ. A. 243, 
iOS W. 439: St. Louis, ete. FR. “Cory. 
Dickens, (Civ. A.) 56 SW 124. (2) 
Where, in an action for damage to 
land from being overflowed, plain- 
tiff’s counsel was erroneously per- 
mitted to argue that the jury should 
eonsider the probability of future 
damage, the refusal of defendant’s 
counsel, after the jury had retired, to 
act upon a suggestion of the court to 
prepare a special charge in writing, 
instructing the jury not to consider 
any future damage, did.not deprive 
defendant of the right to complain 
of the overruling of objections to 
improper argument. Gulf, -etes RR: 
Co. v. McClerran, supra. (3) But in 
Maffi v. Stephens, (Civ. A.) 108 SW 
1008, it was held that a party could 
not on appeal complain of the con- 
duct of counsel in asking, in the 
presence of the jury, if opposing 
counsel was willing for depositions 
to go to the jury, as an attempt to 
prejudice the jury, where he did not 
request the court to inform the jury 
that the statute did not allow them 
to have the depositions, and thus cor- 
rect the possible prejudicial impres- 
sion. 

[b] Failure to ask opportunity to 
reply.—Where, on objection by coun- 
sel of one of the parties to a state- 
ment by the opposing counsel in the 
closing argument, the court stated to 
the objecting counsel that, if the 
court was of the opinion that the 
rules of argument had been trans- 
gressed, it would give opposing coun- 
sel an opportunity to reply, it was 
held that the objecting party could 
not complain on appeal of such im- 
proper statements by counsel, where 
he did not ask to make a reply there- 


to. Beene v. Fos, 51 Wash. 250, 98 
P 663. 
{[c] Reading cross-examination.— 


A party cannot complain because the 
court permitted his cross-examina- 
tion to be read to the jury in the 
closing argument of his adversary’s 
counsel. If he conceived it to be an 
unfair statement, his remedy was not 
by objection but by insisting that all 
the evidence should be read. Stuckey 
V. aioritsche,, 77. .Wis.. 3295) 465 Nw; 


59. 

28. Quincy Gas, etc., Co. v. Bau- 
mann, 203, Dll.< 295, 67, NE 80%. [atc 
104 Ill. A. 600]; Illinois Cent. R. Co. 
v. Beebe, 174 Ill. 18, 50 NE 1019, 66 


ta Se 43 LRA 210 [aff 69 Ill. 


A 

29. Lake Erie, etc., R. Co. v. Huff- 
man; 177 Indiel26;5 97, NE 434, anges 
1914¢ 1272; Chicago, etc., R. Co 
Champion, 9 Ind. A. 510, 36 NE 221, 
37 NE 21, 53 AmMSR 357. 

30. Blackman v. West Jersey, etc., 
R. Co., 68 N. J. L. 1, 52 A 370;, Baker 
v. Sherman, 71 Vt. 439, 46 A 57. Con- 
tra Southern Indiana R. Co. y. Fine, 
163 Ind. 617, 72 NE 589. 


[a] Silence of the court on ob- 
jection is equivalent to an adverse 
ruling. ~ Hayes. v.77 Smith, 15: Oh Cir 


Ct. 300, 8 Oh. Cir. Dec. 92. 


Sly Atlanta-= Gongs, Sta JRij eo: we 
Bagwell, 107 Ga. 157, 33 SH 191. 
{a] Oral instructions.—Where the 


court verbally instructed the jury not 
to consider certain remarks of coun- 
sel complained of, and there was no 
request by defendant for written in- 
structions that such remarks should 
be disregarded, it was held that de- 
fendant could not complain thereof 
on appeal. American Cotton Co. v. 
Sees 39 Tex. Civ. A. 189, 87 Sw 

32. Waldron v. Waldron, 156 U. S. 
361, 15 SCt 383, 39 L. ed. 453; Chicago 
Union. Tract. Co> “Ww. Lauth, 216. All. 
176, 74 NE 738 (holding that, where 
the court has ruled that argument to 
the effect that exemplary damages 
may be allowed is proper, the right 
to complain on appeal is not lost by 
failure to object to subsequent argu- 
ment to that effect); Baxter v. Krai- 


nik, 126 Wis. 421, 105 NW 808. 

33. Welch v. Union Cent. L. Ins. 
Co., 117 Iowa 394, 90 NW 828. 

34. Gorham v. Sioux City Stock 


Yards Co., 118 Iowa 749, 92 NW 698; 
Houston, ete, R. Co. v. Rehm, 36 
Tex. Civ. A. 553, 82 SW 526; Western 
Union. Tel.” ‘Co. ‘v5 "Apple, . (Tex:]Civ: 
A.) 28 SW 1022. 

35. U. S.—Crumpton v. U. S., 138 
U. S: 361, 11) SCt 355) 34 i.) ed. 958. 

Ala.—Alabama Steel, ete., Co. v. 
Sells, 168 Ala. 547, 52 S 921; Bir- 
mingham R., ete., Co. v. Morris, 163 
Ala. 190, 50 S 198; Louisville, ete., R. 
Co. v. Mason, 10 Ala. 263, 64 S 154. 

Ark.—Choctaw, ete., R. Co. v. Craig, 
79 Ark. 53, 95 SW 168. 

Colo.—Latham vy. Gregory, 9 Colo. 
A. 292, 47 P 975. 

Ill.—-Chicago Union iract-eiCon iV. 
McClevey, 126 Ill. A. 21. 

Ind.—Fowler v. Newsom, 174 Ind. 
104, 90 NE 9; Hasper v. Weilcamp, 
167 Ind. 371, 79 NE 191; McKinney 
v. Shaw, etc., Mfg. Co., 51 Ind. 219. 

Kan. — Hoyt Vv. Carpenter, 6 Kan. 
NEPA By, DIL efit 

Ky. —-Doerhoefer v. Shewmaker, 97 
SW. %Guzo Ky 2193 ; Louisville ete, 


Rea Comey Vincent, 96 SW 398, 29 
KyL 1049. 

Mass.—Learned y. Hall, 133 Mass. 
417. 


Mich.—Pierson v. Illinois Cent. R. 
Co., 149 Mich. 167, 112 NW _ 923; 
Welch v. Palmer, 85 Mich. 310, 48 NW 
552. 

Rea Conn: 


Nebr.—Chicago, etc., 


as a rule, after the jury have announced an agree- 
ment, or have retired, or the ease has been submit- 


Krayenbuhl, 70 Nebr. 766, 98 NW 44; 
Fitzgerald v. Fitzgerald, 16 ‘Nebr. 
4138, ~ NW 269. 

N. Y.—Cattano v. Metropolitan St. 
ine Re 173 N. Y. 565, 66 NE 563. 

G—In re Shelton, La SNe Ce 2isa 
55 Sn 705, 10 AnnCas 5381. 

Okl. —Gann v.. Ball, 26 OkKl, 26; 120 
P 1067; Kaufman v. Boismier, 25 
Oki 2527) 10o ee tac: 

Ss. C.—Bunch v. Charleston, etce., R. 
Cope 91S: Creo aS MpsGss 

Tex.—Gulf, ete., R. Co. v. Green- 
lee, 70 Tex. 553, 8 SW 129; American 
Freehold Land Mortg. Co. v. Brown, 
54D Tex Civa Ale ca Sy 1 Se SW, walt 0.6: 
Missouri, ete. R. Co. v. Nesbit, 43 
Tex: Civ. “AC 6300 O7nSiW, vs2os  Giullts 
etc., R. Co. v. Hockaday, 14 Tex. Civ. 
A. 618, 37 SW 475. And see Ford- 
tran v. Stowers, 52 Tex. Civ. A. 226, 
113 SW 681. 

Wash.—Skagit R., ete., Co. v. Cole, 
2 ee Dy LOWE LOM. 

Wis.—Lane_ v. Madison, 86 Wis. 
453, 57 NW 93. 

See generally Trial [38 Cyc 1508]. 

36. U. S.—Cudahy Packing Co. v. 
Skoumal, 125 Fed. 470, 60 CCA 306; 
Chandler v. Tompson, 30 Fed. 38. 

Ala.—Alabama Steel, ete. Co. v. 
Sells, 168 Ala. 547, 52 S 921. 

Ga.—Palmer Mfg. Co. v. Drewry, 
113.Ga. 366,38) SE 837.) “AD party, 
will not be permitted to sit by and 
allow such conduct to proceed with- 
out objection and without calling the 
attention of the court to it, and after 
verdict take advantage of it as 
ground for a new trial.’ Metropoli- 
tan St. R. Co. v. Johnson, 90 Ga. 500, 
506, 16 SE 49; Croom v. State, 90 Ga. 
430, 17.SE 1003; Dale v. State, 88 Ga. 
oe 15 SE 287; Davis v. State, 33 Ga. 

Ind.—Hasper v. Weitcamp, 167 Ind. 
SH. LONI Ste 

Iowa.—Carter v. Sioux City Service 
Co., 160 Iowa 78, 141 NW 26; Gorham 
v. Sioux City Stock Yards Co., 118 
Iowa 749, 92 NW 698; Blair v. Mad- 
ison County, 81 Iowa 313, 46 NW 
1093; Dowdell v. Wilcox, 64 Iowa 
724, 21 NW 147. 

Me.—Powers v. Mitchell, 77 Me. 361. 

Mass.—Lynch v. Peabody, 137 Mass. 
92; Learned v. Hall, 133 Mass. 417. 

Mich.—Bokenfohr y. Bush, 117 
Mich. 444, 75 NW 929. 

Mo.—Burdoin v. Trenton, 116 Mo. 
358, 22 SW 728; Nichols, etc., Co. v. 
Metzger, 43 Mo. A. 607; Skaggs v. 
Given, 29 Mo. A. 612; Roeder v. Studt, 
12 Mo. A. 566; Barbour v..McKee, 7 
Mo. A. 587. 

N. C.—Horah v. Knox, 87 N. 483. 

Okl.—Kaufman vy. Boismier, a6 Okl, 
252, 105. P3826. 

Or.—Watson v.. Southern Oregop 
Go:, 39° Ora4sde 65 Pegsby 

R. I—Ames v. Potter, Rae eecobe 

Tex.—American Freehold Land 
Mortg. Co. v. Brown, 54 Tex. Civ. A, 
448, 118 SW 1106; Gulf, ete., R. Co. v. 
Hockaday, 14 - Tex. Ciy. A! 613, ‘37 
SW 475. 

Wash.—Keough v. Seattle Electric 
Co., 71 Wash. 466, 128 P 1068. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ted to them, 87 or even after the close of the argu- 


ment.°§ 
[§ 764] 
tions of Jury.°°® 


87. Ohio, etc., R. Co. v. Wrape, 4 
Ind. A. 100, 30 NE 428; Ackerman v. 
PWhind Ave. Ra 'Co.. 76" Hun “484, 27 
NYS 1020 [aff 143 N. Y. 643 mem, 37 
NE 823 mem]; Riche'v. Martin, 1 
Mise. 1285, 20°NYS 693° laff L7 -NYS 
723]; Knight v. Houghtalling, 85 N. 
C. 17; St. Louis Southwestern R. Co. 
VaeMartin (lex. Civ. 2A.) 8f SW 38%. 
See Bond v. Beam, 72 N. H. 444, 57 
A 340, 101 AmSR 686. 

38. Portland Gold Min. Co. v. Fla- 
Merty.. wid. Hed. 812) 49 CCA 36L: 
Rothwell v. Elliott, 16 Del. 151, 42 A 
424; Howard v. Howard, 99 Ga. 298, 
25 SE 695; Missouri, etc., R. Co. v. 
Nesbit, 43 Tex. Civ. A. 630, 97 SW 
825; Western Union Tel. Co. v. Ap- 
ple, (Tex. Civ: A.) 28 SW 1022. Con- 
tra Melvin v. Easley, 46 N. C. 386, 62 
AmD £71. 

[a] Where no objection is made 
until after the close of the argument 
the party must be content with an 
instruction to disregard the improper 
remarks. Skagit R., ete., Co. v. Cole, 
PaWiashie 57, 257 1007. 


Sole See. also wDrial [385 Cye" 182i, 
1866]. 

40. Cal.—Doolin v. Omnibus Cable 
Co., 140 Cal. 369, 73 P 1060; Mona- 


ghan v. Pacific Rolling- Mill Co., 81 
Cal 190. 2252 590. 
i 13eCOLO; 69, 2: 


Colo. 
~ 1084. 

Ga.—Chattahoochee Brick 
Sullivan, 86 Ga. 50, 12 SE 216. 
Ill.—Chicago, ete. R. Co. v. Hol- 

land, 122 Ill. 461, 13 NE 145; Stamp- 
ofski v. Steffens, 79 Ill. 303; Smith vy. 


Comin. 


Wise, 58 Ill. 141; Dowie v. Sutton, 
IZORIIL ALL AQ Patt "227 eT 183, 81 
NE 395]; Shelbyville v. Brant, 61 I1l. 


A. 153; Chicago, ete., R. Co. v. Krue- 
Ser. 23) Ulle CAW 639 att 124 eT} 457; 
17 NE 52). 

Iowa.—Wilson Sewing Mach. Co. v. 
Bull, 52 Iowa 554, 3 NW 564. 

Mich.—Ulmer vy. Seelman, 159 Mich. 
253, 123 NW 1124. 

- Mo.—Zeibold v. Foster, 118 Mo. 349, 
24 SW 155; Broome vy. Wright, 15 Mo. 
A. 406. 

Nebr.—Shepherdson y. Clopine, 83 
Nebr. 764, 120 NW 420; Van Etten v. 
Butt, 32 Nebr. 285, 49 NW _ 365. 

Nev.—Lee v. McLeod, 15 Nev. 158. 

Tex.—Slaughter v. Coke County, 34 
Tex. Civ. A. 598, 79 SW 863. 

Va.—Atlantic, etc., R. Co. v. Peake, 
87 Va. 130, 12 SE 348. 

Wash.—Gilmore v. H. W. Baker 
Co., 12 Wash. 468, 41 P 124; Maling 
v. Crummey, 5 Wash. 222, 31 P 600. 

41. Johnson v. Matthews, 9 Oh. 
Dec. (Reprint) 339, 12 CincLBul 197 
(separation of jury during the trial 
without being admonished by the 
court not to talk about the case); 
Bradwell vy. Pittsburgh, ete, R. Co., 
139 Pa. 404, 20 A 1046 (objection that 
the jury was permitted to separate 
after agreeing upon a verdict, but 
before it was announced); Maling v. 
Crummey, 5 Wash. 222, 31 P 600 (ob- 
jection that the jury, after agreeing 
upon their verdict at night, were al- 
lowed to separate, and did not reas- 
Semble until the next morning). 


[3 C. J.-55] 


(24) Custody, Conduite, and Delibera- 
As a general rule objection ¢an- 
not be urged for the first time on appeal because 
of error or irregularities with respect to the cus- 
tody, conduct, or deliberations of the jury.*° 
rule applies, for example, to objections because of 
improper separation of the jury;*t because they 
were improperly allowed to take books, pleadings, 
or other papers with them into the jury room;*? 
because of alleged misbehavior of a juror in making 
improper remarks during the trial;** because less 
than all the jurors retired to consider the verdict ;*+ 
because one of the jurors, during 
the trial, paid no attention to the witnesses, but 
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This 


appeal, 
[§ 765] 


the progress of 


@ 

42. Colo.—King v. Rea, 13 Colo. 
69, 21 P 1084 (taking pleadings to 
jury room). 

Ga.—Chattahoochee Brick Co. v. 
Sullivan, 86 Ga. 50, 12 SE 216 (irreg- 
ularity in permitting the jury to take 
the written charge of the court to 
their room); Bass v. Winfry, 20 Ga. 
631 (objection that a writ was al- 
lowed to go out with the jury, al- 
though not read to them). 

Ill.—West Chicago St. R. Co. v. 
Buckley, 200 Il]. 260, 65 NE 708 [aff 
102 Ill. A. 314]; Joliet v. Looney, 159 
Ill. 471, 42 NE 854 [aff 56 Ill. A. 502] 
(sending an instruction to the jury 
after they had retired for delibera- 
tion); Smith v. Wise, 58 Ill. 141 
(paper given in evidence improperly 
taken by the jury into the jury 
room); Rabbermann vy. Alhambra, 116 
Ill. A. 26 (taking to jury room plat 
not formally introduced in evidence). 

Iowa.—Turner v. Kelley, 10 Iowa 
573 (taking book of accounts offered 
in evidence to the jury room). 

Mass.—Anthony  v. Travis, 148 
Mass. 53, 19 NE 8 (auditor’s report); 
Clapp v. Norton, 106 Mass. 33 (plan 
drawn and used by a witness but not 
put in evidence). 

Mich.—LeBeau vy. Telephone, 
Constr. Co., 109 Mich. 302, 67 NW 339 
(sending instruction to the jury 
room in the absence of counsel); 
Robinson v. Walsh, 54 Mich. 506, 20 
NW 5388 (taking to jury room memo- 
randum made by counsel); Chadwick 
v. Chadwick, 52 Mich. 545, 18 NW 350 
(taking the testimony to the jury 
room). 

Minn.—State v. Nichols, 29 Minn. 
357, 18 NW 153. 

Mo.—Zeibold v. Foster, 118 Mo. 
349,°24 SW 155 (holding that it is 
too late, after verdict, to ob ect that 
the jury, in proceedings to change a 
public road, were permitted to take 
to their room written objections and 
the report of the commissioners); 
Lewis v. McDaniel, 82 Mo. 577 (tak- 
ing refused instruction to jury 
room). 

Mont.—Frederick v. Hale, 42 Mont. 
153, 112 P 70 (pleadings submitted to 
jury for understanding of issues). 

N. M.—Goldenberg v. Law, 17 N. 
M. 546, 131 P 499 (holding that an 
objection that the judge inadvertently 
handed two refused instructions to 
the jurors who took them to their 
jury room will not be considered 
where appellant’s attorney was pres- 
ent at the time and knew of the mis- 
take and failed to call the trial 
judge’s attention to the matter or to 
object thereto). 

N. Y.—Lippus v. Columbus Watch 
Co., 13 NYS 319 (letters underscored 
by defendant’s attorneys). 

N, C= Posey vv. Patton) 109° N. -C. 
455, 14 SE 64 (presence of a memo- 
randum by the judge as to the 
amount of plaintiff's claim on the 
issue handed to the jury). 

S. C.—Groesbeck v. Marshall, 44 S. 
OO. 538," 22 SH 743! 

43. Atlantic, etc., R. Co. vy. Peake, 
87 Va. 130, 12 SE 348. 


etc., 
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occupied himself with reading newspapers;*> and 
in other like cases.*® 
however, on the ground of public policy, where the 
jury have arrived at their verdict illegally, although 
the party complaining did not object to the recep- 
tion of the verdict, or promptly or properly seek 
to have it set aside.*7 
party had no opportunity to interpose a formal ob- 
jection or exception, he may raise the question on 
although no objection or exception was 
taken at the time.48 

(25) Verdict and Findings of Jury.*? 
Objections to the form or sufficiency of the verdict, 
whether general or special, cannot be urged for the 
first time on appeal.®® And the following objections 
are waived, so that they cannot be urged on appeal, 


Judgment has been reversed, 


And where the complaining 


44. 
Bull, 

45. 
406. 


Wilson ‘Sewing Mach. Co. v. 
52 Iowa 554, 3 NW 564. 
Broome v. Wright, 15 Mo. A. 


46. JIll—Dowie v. Sutton, 126 Ill. 
A. 47 [aff 227 Dll. 133, .31 NE 395} 
(holding that the conduct of some of 
the jurymen in a will contest in crit- 
icizing the methods and practice of 
defendant, who was a church leader, 
was not ground for reversal, where 
no action by the court was asked at 
the time of the occurrence com- 
plained of). 

Kan.—State v. Atterberry, 59 Kan. 
237, 52 P 451 (error in admonishing 
jury at adjournment). 

Ky.—Dorman v. Sebree, 52 SW 809, 
21 Kyl 634 (keeping jury together in 
charge of sheriff over Sunday). 

Nebr.—Shepherdson vy. Clopine, 83 
Nebr. 764, 120 NW 420 (misconduct 
of defendants, on’a view by the jury, 
in providing them with dinner with- 
out charge, defendants’ attorney be- 
ing present, and plaintiff's attorney 
not being invited). 

Pa.—Wallace v. Keystone Auto. 
Co., 239 Pa. 110, 86 A 699 (holding 
that, where there was neither objec- 
tion nor exception taken to questions 
propounded to a witness by members 
of the jury, an assignment of error 
complaining of such questions could 
not be considered on appeal). 

Tex.—Slaughter v. Coke County, 34 
Tex. Civ. A. 598, 79 SW 863 (objec- 
tion that a juror slept during argu- 
ment of counsel). 

47. Wiegand v. Fee Bros. Co., 73 
App. Div. 139, 76 NYS 872 (where a 
verdict for plaintiff on the question 
of defendant’s negligence was agreed 
to by some of the jury against their 
convictions, on consideration of other 
members agreeing that the damages 
should not exceed a certain amount). 

48. Wheeler v. Sweet, 137 N. Y. 
435, 33 NE 483 [rev 16 NYS 836] 
(giving instructions to the jury after 
their retirement and in the absence 
of the complaining party). 

49. Objection for insufficiency of 
evidence see supra § 745 et seq. 

Inadequacy or excessiveness of 
verdict see infra § 781. 

Time of objection see Trial [38 
Cyc 1904, 1932]. 

50. U.S.—Laber v. Cooper, 7 Wall. 
565, 19 L. ed. 151; Roach v. Hulings, 
Et Pets 319,010" Ly edi e979. Sehiip 
Schneider Brewing Co. v. American 
Tee-Mach. Co., 77 Fed. 138, 23 CCA 
89. 


Ala.—Patterson v. Irvin, 132 Ala. 
557, Silas 4745 Kine yv. Robinson, 5 
Ala. A. 431, 59 S 371. 

Ark.—Johnson v. Barbour, 28 Ark. 


188. 
Cal.—Shaw v. Shaw, 160 Cal. 733, 


117 P 1048; Johnson vy. Visher, 96 
Cals. 3100931) 106% Ryan vel Ritz 
gerald, 87%) Cal.9345, 25 PR) 546 Ad 


hambra Addition Water Co. v. Rich- 
ardson, 72 Cal. 598, 14 BR 379: Camp- 
bell v. Jones, 41 Cal. 515; Hicks v. 
Coleman, 25 Cal. 122, 85 AmD 103; 
Douglass v. Kraft, 9 Cal. 562. 
Colo.—Taylor v. Barnett, 39 Colo. 
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when not raised in the appropriate manner in the 
That the general or special verdict is 
uncertain or not sufficiently specific ;°1 that a special 
verdict is invalid;°? that a general verdict is imcon- 
sistent with special findings, the proper practice in 
such case being to move for judgment notwith- 


trial court: 


469, 90 P 74; Stone v. Victor Electric 
Co., 36 Colo. 370, 85 P 327; Jackson 
Vv. Mek all; 36 Colo. 119) 352 Pa638% 

Conn.—Pelton v. Goldberg, 81 Conn. 
#00; 70 A 1020. 

D. C.—Washington Gas Light Co. v. 
Lansden, 9 App. 508. 

Fla.—Raulerson — v. 17 
Fla. 809. 

Ga.—Armsby Co. v. Shewmake, 113 
Ga. 1086, 39 SE 473. See Alabama 
Great So. R. Co. v. Allison, 136 Ga. 
586, 71 SE 800. 

Ill.—Suver v. Chicago, etc., R. Co., 
123 Ill. 2938, 14 NE 12; Moss v. Oak- 
land, 88 Ill. 109; Davis v. Peo., 50 
Ill. 199; Parmelee v. Smith, 21 Ill. 
620; State Bank v. Batty, 5 Ill. 200; 
Schlenecker v. Risley, 4 Ill. 483, 38 
AmD 100; Tate v. Missouri Pac. R. 
Co:; 15% Ill. .A.. 105; Sandoval: Zine 
Co. v. Hale, 133 Ill. A. 196; West Chi- 
cago St. R. Co. v. Horne, 100 Ill. A. 
2595 Tati 419 Tels 62505, (644 IN Eis sda 5 
Seal Lock Co. vy. Chicago Mfg., etc., 
Co., 98 Ill. A. 637; Illinois Steel Co. v. 
Hanson, 97 Il]. A. 469 [aff 195 Il. 
106, 62 NE 918]; Chicago Gen. R. Co. 
v. Kriz, 94 Til. A. 277; Illinois Cent. 
R. Co. v. Peo., 49 Ill. A. 538; Wells v. 
Ipperson, 48 Ill A. 580; Knowlton v. 
Pritz, 5: Tl. A. 2a, 

Ind.—Salem-Bedford Stone Co. v. 
O’Brien, 150 Ind. 656, 49 NE 457; 
Cook v. McNaughton, 128 ind. 410, 
24 NE 361, 28 NE 74; Nicodemus v. 
Simons, 121 .Ind. 564, 23 NE 621; 
Waymire v. Lank, 121 Ind. 1, 22 NE 
735; Greenfield v. State, 113 Ind. 597, 
15 NE 241; Huntington v. Breen, 77 
Ind. 29; Wolcott v. Yeager, 11 Ind. 
84; Kluse v. Sparks, 10 Ind. A. 444, 
36 NE 914, 37 NE 1047; Marion St. R. 
Co. v. Carr, 10 Ind. A. 200, 37 NE 
952. 


Rockner, 


Ind. T.—Fallon v. Murray, 4 Ind. 
T. 86, 64 SW 753. 
Iowa.—Gillespie v. .Ashford, 125 


Iowa 729, 101 NW 649; Klinkner v. 
Schmidt, 114 Iowa 695, 87 NW 661; 
Huss wv. Chicago, ete. Ri Coy, 113 
Iowa 3438, 85 NW 627; Mack v. 
Leedle, 78 Iowa 164, 42 NW 636; 
Timins v. Chicago, ete, aR. Cone? 
Iowa 94, 33 NW 3879; Morrison v. 
Overton, 20 Iowa 465; McGregor vy. 
Armill, 2 Iowa 30. 

Kan.—Kolleen v. Spchison, ete, R. 
Co., 72 Kan. 426, 83 P 990. 

Ky.—Gray v. Parrott, 99 SW 640, 
30 KyL 777. 

Md.—South Wareham Standard 
Horseshoe Co. v. O’Brien, 88 Md. 
Boe 41 A 898; Barker v. Ayers, 5 Md. 


Mich.—McCormick v. Hawkins, 169 
Mich. 641, 135 NW 1066; Casserly v. 
Casserly, 123 Mich. 44, "81 NW 930; 
Hewitt v. Morley, 111 Mich. 187, 69 
NW 245; Menery v. Backus, 107 Mich. 
329, 65 NW 235. 

Minn.—MecNally v. Weld, 30 Minn. 
209, 14 NW 895; Bixby v. Wilkinson, 


27 Minn. 262, 6 NW 801; Manny v. 
Griswold, 21 Minn. 506. 

Miss.—Eaton vy. Barnhill, 68 Miss. 
305, 8 S 849. 

Mo.—Southern Missouri, ete, R. 
Co. v. Wyatt, 223 Mo. 347, 122 SW 


688; Edwardson v. Garnhart, 56 Mo. 
81; Chapman y. White, 52 Mo. ATS 
Jonesboro, GLCz ye is Co. v. United 
Iron Works Co., 117 Mo. A. 153, 94 
SW 726; Johnson v. Bedford, 90 ‘Mo. 
Beets J. B. Sickles Saddlery Coy Vv. 
Bullock, 86 Mo. A. (89; Stone v. Tay- 
lor, 72 Mo. A. 482 Herring v. Cor- 
der, 49 Mo. A. 378: Ring vy. Chas. 
Vogel Paint, etc., Co., 44 Mo. A. 111; 
Evans, ete. Fire Brick Co. v. St. 
Houis,, vetes 1 R. 1 Co.,) (21e,Mor Ac 643% 
Stone v. Wendover, 2 Mo. A. 247. 
Mont.—Melzner y. Raven Copper 
Co., 47 Mont. 351, 132 P 552; Josephi 


APPEAL AND ERROR 


it.is not within 


v. Mady Clothing Co., 13 Mont. 195, 
kajgies ale 


Nebr.—Cervena v. Thurston, 59 
Nebr. 343, 80 NW 1048; Yankton, etc., 
R. Co. v. State, 49 Nebr. 272, 68 NW 
487; Roggenkamp v. Hargreaves, 39 
Nebr. 540, 58 NW 162; Parish v. Mc- 
Neal, 36 Nebr. 727, 55 NW 222; Ever- 
ett v. Tidball, 34 Nebr. 803, 52 NW 
816. 

N. H.—Hewett v. Woman’s Hos- 
pital Aid Assoc., 730N. H. 556, 64 A 
190, 7 LRANS 496; Ireland v. Drown, 
61 N. H. 638 

N. eo v. Bernheimer, 
121 Nw WW. .194, 24 NE J3iisr Briges vy. 
Hilton, 99 N. Y. 517, 3 NE 51, 52 AmR 
63; Ten Eyck v. Witbeck, 55 App. 
Div. 165, °66 NYS /921 \fafé 270 NAVY. 
564 mem, 62 NE 1101 mem]; Tripp v. 
Smith, 50 App. Div. 499, 64 NYS 94 
[aff 168 N. Y. 655 mem, 61 NE 1135 
mem]; McKensie vy. Farrell, 17 N. Y. 
Super. 192; Garfield v. Blair, 10 NYS 
340; Mitchell v. Mitchell, 4 NYS 72. 

Okl.—Collier v. Gannon, 40 Okl1. 
275, 137 P 1179; Ward-v. Richards, 28 
Okl. 629, 115 P 791; Kuhl v. Supreme 
lodgenS.. K. 145.13) (OKs 383,063 9ene 
1126; Brook v. Bayless, 6 Okl. 568, 
52 P 738; Kuhlman v. Williams, 1 
Ok1. 136, 28 P 867. 

Pa.—Headley v. Renner, 129 Pa. 
542, 18 A 549. 

S. C.—Poston vy. Ingraham, 76 S. 
C. 167, 56 SE 780; Dantzler v. Cox, 75 
S. C. 334, 55 SE 774. 

S. D.—State v. Patterson, 18 S. D. 
251, 100 NW 162; Plano Mfg. Co. v. 
Person, 12 S. D. 448, 81 NW 897. 

Tex.—Flanagan v. Pearson, 61 Tex. 
302; Texas, etc., R. Co. v. Casey, 52 
Tex. 112; Robertson v. Kirby, 25 Tex. 
Civ. A.- 472, 61° SW. 967;, Jones. iv. 
Roach, 21 Tex. Civ. A. 301, 54 SW 
549 [aff 94 Tex. 649, 54 SW 240]. 

Utah.—Smith v. Fisher, 24 Utah 
506, 68 P 849. 

Wash.—Johnson v. Washington 
Water Power Co., 62 Wash. 619, 114 
P 453; McClellan v. Gaston, 18 Wash. 
472, 51 P 1062; Rawson v. Ellsworth, 
LosWash: 666 143% P9345). Dillont ive 
Folsom, 5 Wash. 439, 32 P 216; Mc- 
Graw v. Franklin, 2 Wash. 17, 25 P 
911, 26 P 810. 

Wis.—Dolphin vy. Peacock Min. Co., 
155 Wis. 439, 144 NW 1112; Twentieth 
Century Co. v. Quilling, 136 Wis. 
481, 117 NW 1007; Wright v. Mul- 
vaney, 78 Wis. 89, 46 NW 1045, 23 
AmSR 393, 9 LRA 807; Hrouska vy. 
Janke, 66 Wis. 252, 28 NW 166. 

N. S.—Midland &. Co. v. McDou- 
gall, 39 N. S. 280. 

See also Trial |538 Cyc 1904, 1932]. 

[a] Objections to speciai findings 
held sufficient.—White v. Simonton, 
34 Tex. Civ. A. 464, 79 SW 621. 

[b] Whether a formal verdict in 
writing should be required, where a 
verdict is directed, will r.ot be deter- 
mined where the question was not 
raised at the trial. American Soda 
Fountain Co. v. Hogue, 17 N. D. 375, 
116 NW 339, 17 LRANS 1118. 

[ec] Furnishing jury form of ver- 
dict.—Objection to the action of the 
court in furnishing the jury with a 
form of verdict comes too late when 
made for the first time on appeal. 
Newton v. Brown, 1 Utah 287. 

51, Cal.—Shaw v. Shaw, 160 Cal. 
733, 117 P 1048; Ryan v. Fitzgerald, 
87 Cal. 345, 25. P-546. 

Colo.—Drake v. Justice Gold Min. 
Con.32 (COLON O oe One: 

Ind.—Sharp v. Flinn; 27 Ind. 98. 

Iowa.—Huss v. Chicago, ete., 
Co., 113 Iowa 343, 85 NW 627. 

Wash.—Johnson vy. Washington 
Water Power Co., 62 Wash. 619, 114 


P 453 
Action against two defend- 


R. 


[a] 


standing the verdict;>* that no general bite was 
returned ; ;°4 that: the verdict is incomplete;°> that 


the issues;°® that it contains sur- 


plusage;°? that it lacks signature or is improperly 
signed;°* that it was not unanimous or was ren- 
dered by only eleven or a less number of jurors;°° 


ants.—In an action by a passenger 
for damages alleged to have been re- 
ceived in a car operated by a trac- 
tion company as lessee of another 
company, a judgment’ against both 
defendants, on a verdict finding “the 
defendant guilty,’ is not cause for 
reversal, where neither of the de- 
fendants objected to it, nor request- 
ed that the jury be sent back to make 
the verdict more specific. West Chi- | 
cago. St. R. Co. v.. Horne, 100 Til. A. 
259 [aff 197 Ill. 250, 64 NE 331]. 

52. Udell v. Citizens’ St. R. Co., 
152 Ind. 507, 52 NE 799, 71 AmSR 336 
(holding that the question of the 
validity of a special verdict is not 
raised by an objection to the filing of 
defendant’s request for a. special ver- 
dict, where no demand was made that 
the jury be directed to bring in a 
general verdict, and no objection was 
made on the return of the special 
verdict, nor any request that the jury 
be sent back with instructions to 
make a general verdict); Jonas v. 
Hirshburg, 18 Ind. A. 581, 48 NE 656. 


53. Drake v. Justice Gold Min. 
Cox,.-32 Coles 259, +35 ib 9i2ereboledo: 
ete, Re Co... Crate, 62. .inds sig 


Lusch v. Pool, 32 Ind. A. 340, 69 NE 
687; Baker v. Butte City Water Co., 
28.Mont. 222, 72 P 617,104 AmSR 
683; Sloan v. Courtenay, 54 S. C. 314, 
382 SE 431. See Platte County Bank 
v. Clark, 81 Nebr. 255, 115 INWirarss. 
54 National Horse Importing Co. 
v. Novak, 95 Iowa 596, 64 NW 616; 
Stanard v. Sampson, 23 Okl. 13, 99 P 
796. See also Trial [38 Cye 1933]. 
55. Ind.—Louisville, ete., R. Co. v. 
Hart, 119 Ind. 273, 21 NE 7538, 4 LRA 
549; Reeves v. Plough, 41 Ind. 204. 


lowa.—Mayo v. Halley, 124 Iowa 
675, 100 NW 529. 
Kan.—Carlin v. Donegan, 15 Kan. 


495; Long v. Duncan, 10 Kan. 294. 

Mich. —Casserly v. Casserly, 123: 
Mich. 44, 81 NW 930. 

Mo. — Jonesboro, ete, R. Co. v. 
United Iron Works Co., 117 Mo. A. ~ 
153, 94 SW 726; Kamerick v. Castle- 
man, 29 Mo. A. 658. See also Griffin 
v. Samuel, 6 Mo. 50; Davidson vy. 
Peck, 4 Mo. 438. 

56. Moore v. Campbell, 72 Cal. 
251, 13 P 689; Kumblad v. Allen, 51 
Wash. 425, 99 P 19; Quarles v. Fred- 
erick, 42 Wash. 117, 84 P 634. Con- 
tra Brown vy. Henderson, 4 Munf. (18 
Va.) 492 (holding that, where the 
verdict is not responsive to the issue, 
the judgment will be reversed by the 
appellate court, although the objec- 
tion was not taken in the court below, 
and a venire facias de novo will be 
directed as to such issue). 

Objections as to issues see supra 
§§ 623, 720. 

57. Brigg v. Hilton, 99 N. Y. 517, 
3 NE 51, 52 AmR 63. 


58. Colo.—Austin v. Austin, 42 
Colo. 130, 94 P 309. 

Ind.—Louisville, ete, R. Co. v. 
Kemper, 153 Ind. 618, 53 NE 981; 


Wolcott v. Yeager, 11 Ind. 84; Perry, 


ete., Stone Co. v. Smith, 42 ‘Ind. A. 
413, 85 NE 784. 

Iowa.—Morrison yv. Overton, 20 
Iowa 465. 

Ky.—Berry v. Pusey, 80 Ky. 166. 
tht cn Paneer v. Oliphant, 59 Mo. 

59. Wores v. Preston, 4 Ariz. 92, 


77 P 617; Goldstein v. Smith, 85 Ill. 
i ee Flanagan vy. Pearson, 61 Tex. 

[a] Objection held sufficient.—(1) 
But, although no exception was taken 
to an instruction that three fourths 
cf a jury may return a verdict, where 
the receiving and entering of such a 
verdict was objected to, and excep- 
tion taken to the overruling of the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


$765) 


that it is general where there are several counts or 
causes of action;®° that it is for a gross sum, with- 
out specifying the separate items in controversy ;** 
that a verdict in favor of defendant fails to specify 
on which of several pleas it is found;*%? that the 
verdict is against some of several defendants, sued 
jointly, without any finding as to the others; that 
the verdict is joint where it should have been sev- 
eral;** that the jury failed to pass upon all of the 
issues submitted;®° that the verdict makes no ex- 
press finding upon a counterclaim;®® that the ver- 
dict in an action for assault and battery failed to 
assess compensatory and punitive damages sepa- 
rately as required by statute;°’ that the verdict 
in an action for libel or slander is not in the form 
required by statute;°* that the verdict in an action 
for conversion is for the return of the property, 
without assessing the value of such property;°° 
that the verdict in an action of replevin should 
have been in the alternative for the return of the 
property or for the value thereof,’® or that it omits 
to state whether the damages given are for the 
taking or the detention, or for both; that the ver- 
dict in a log lien proceeding, declaring the amount 
returned for plaintiff to be a lien on the property, 
does not expressly find, as required by statute, that 
such amount is due for work and labor performed 
on the products described in the declaration; that 
there is a variance between the declaration and the 
verdict in ejectment in the description of the 
premises;7* or that there was irregularity in the 
mode of receiving the verdict.’* 

Amendment or correction of verdict. The ques- 
tion of the propriety of amending a verdict cannot 


objection, it brings the question of 62. 


“APPEAL AND ERROR 


Armsby Co. v. Shewmake, 113 


[3C.J.] 867 


be raised for the first time on appeal.* The su- 
preme court ‘will not order that a verdict be cor- 
rected by substituting affirmative in place of nega- 
tive answers to certain questions, and that judg- 
ment be entered on the corrected verdict, where no 
request for such action was made to the trial 
eourt.”° 5 

Cases not within the rule. But it has been held 
that, while objections to the form and terms of the 
verdict must ordinarily be made in the court below, 
this rule does not apply, where the true issues are 
ignored and the verdict is incomplete or disposes 
of matters not submitted, and where it affords no 
sufficient basis for a judgment on the merits;”" and 
that, as the failure of a verdict in replevin to find 
on the issues as to whether defendant took the 
property from plaintiff or detained it is such a de- 
fect as results in a mistrial, the objection may be 
raised for the first time on appeal.7® It has also 
been held that a judgment will be reversed, on ap- 
peal, where the verdict was arrived at in an illegal 
manner, although no objection was taken to the 
reception of the verdict and no motion was made 
to set it aside.7? And, where a verdict is void be- 
cause it contains conditions rendering it incapable 
of enforcement, the party against whose interest it 
is found need not move in the trial court for a cor- 
rection thereof, but may take advantage of its in- 
validity on appeal. oo 

Specific objection. The objection to a general or 
special verdict must specify the particular in which 
the verdict is illegal or defective, or it will not be 
considered on appeal;*+ and no other objections 


74. State v. Patterson, 18 S. D. 
251, 100 NW 162. 


the validity of such a verdict regu- 
larly before the court on appeal. 
Rock Spring First Nat. Bank v. Fos- 
ter, 9 Wyo. 157, 61 P 466, 63 P 1056, 
54 LRA 549. (2) See however Gird- 
ner v. Bryan, 94 Mo. A. 27, 67 SW 699 
(holding that a motion in arrest of 
judgment rendered on a verdict of 
the jury, three fourths concurring, 
was not necessary to raise the ques- 
tion of the validity of the judgment 
on appeal, it appearing from the face 
of the record that the trial court did 
not have jurisdiction to render the 
judgment). 

60. National Security Bank v. But- 
ler 7129)... Si 223, 9eSCt. 281,32 hired: 
682; Henry v. Lowe, 73 Mo. 96; Sweet 
vy. Maupin, 65 Mo. 65; Bigelow v. 
North Missouri R. Co., 48 Mo. 510; 
Wells v. Adams, 88 Mo. A. 215; Stone 
v. Wendover, 2 Mo. A. 247; Smith v. 
Fisher, 24 Utah 506, 68 P 849 (hold- 
ing that, where in ‘the trial court a 
verdict was not objected to on the 
ground that it awarded damages in 
excess of those claimed in any count 
of the complaint, and hence was bad 
on any one, and was bad as to all be- 
cause it did not specify the damages 
on each, the objection cannot be made 
on appeal). See Melcher v. Beeler, 
48 Colo. 233, 110 P 181, 189 AmSR 273. 

61. Casserly Vv. Casserly, 123 Mich. 
44, 81 NW 93; Hewitt v. Morley, 111 
Mich. 187, 69 NW 245; Tripp v. Smith, 
50 App. Div. 499, 64 NYS 94 [aff 168 
N. Y. 655 mem, 61 NE 1135 mem]; 
Jones v. Roach, 21 Tex. Civ. A. 301, 
51 SW 549 [aff 94 Tex. 649, 54 SW 
240]. 

{a] In replevin.—A verdict for 
plaintiff in replevin, which fixes the 
aggregate value of the property in 
controversy, without specifying the 
value of each item, will be sustained, 
where defendant was not prejudiced 
thereby, and no objection to the form 
of the verdict was made below. Tripp 
v. Smith, 50 App. Div. 499, 64 NYS 
94 [aff 168 N. Y. 655 mem, 61 NE 1135 
mem]. 


Ga. 1086, 39 SE 473. 

63. Washington Gas Light Co. v. 
Lansden, 9 App. (D. C.) 508. And 
see Dunshee v. Standard Oil Co., 
(lowa) 146 NW 830. 

64, Hicks v. Coleman, 25 Cal. 122, 
85 AmD 103. 

[a] Joint plaintiffs—Where the 
evidence shows but one of two joint 
plaintiffs to have any ownership of, 
or right of possession to, the prop- 
erty sued for, and the judgment is in 
favor of the plaintiffs jointly, where 
no objection was made to the verdict 
on this account, and the attention of 
the trial court was not called to 
such variance, the objection comes 
too late when raised for the first 
time on appeal. Brook vy. Bayless, 6 


OkKl. 568, 52 P 738 

65. Ind.—Louisville, ete., R. Co. v. 
Bartae LO RLiG scum coe (bose 
LRA 549. 

Mich.—Menery v. Backus, 107 
Mich, 329, 65 NW 235. 

Mo. — Jonesboro, ete, R. Co. v. 
United Iron Works Co., 117 Mo. A. 


153, 94 SW 726; Kamerick v. Castle- 
man, 28 Mo. A. 658. 

N. Y.—Campbell v. Stakes, 2 Wend. 
13% 19 Amp 5615 

Wis.—Limited Iny. Assoc. v. Glen- 
date Inv. Assoc., 99 Wis. 54, 74 NW 
633. 

66. Taylor v. Barnett, 39 Colo. 
469, 90 P 74. 
Johnson y. Bedford, 90 Mo. A. 
43. 


68. McCormick v. Hawkins, 169 
Mich. 641, 135 NW 1066; Hewitt v. 
Morley, 111 Mich. 187, 69 NW 245. 

69. Mitchell. v. Mitchell, 4 NYS 


72. 

70. Ward v. Richards, 28 Okl. 629, 
115 P 791; McGraw v. Franklin, 2 
Wiash..elT, 2b. 911.26 iP 1810: 

Made Ryan v. Fitzgerald, 87 Cal. 
345, 25 P 546. 

72. Menery v. Backus, 107 Mich. 
329, 65 NW 235. 

73. Pugh v. Schindler, 133 Mich. 
314, 94 NW 1056. 


75. Chittenden v. Evans, 48 Ill. 52. 
And see Nichols, etc., Co. v. Russell, 
(lowa) 91 NW 913. 

76. Small v. McGowvern, 117 Wis. 
608, 94 NW 651. 

77. Wiruth v.. Lashmett, 85 Nebr. 
286, 123 NW 427 [rev reh 82 Nebr. 
375, 117 NW 887]. 

78. Hickey v. Breen, 40 Mont. 368, 
106 P 881, 20 AnnCas 429. 


79. Wiegand v. Fee Bros Co., 73 
iia 139, 76 NYS 872. See supra 


80. Parlin v. Barnett, 35 Or. 568, 
Bipeeaiozo: 
81. Cal.—Mahoney v. Van Win- 
kle, 21 Cal. 552. 
I 


1l.—Prairie State Loan, etc., As- 
BOC: v. Gorrie, 167 Ill. 414, 47 NH 
join —Benefiel v. Aughe, 93 Ind. 
Ky.—Livering v. Russell, 100 SW 


840, 30 KyL 1185 (holding that ob- 
jections that a verdict supported by 
the evidence is contrary to law and 
is not sustained by the law and the 
evidence are too general to admit of 
consideration on appeal). 

Mo.—Fickle v. St. Louis, ete, R. 
Co., 54 Mo. 219 (holding that an ob- 
jection that the ‘‘finding or verdict is 
not specific or proper’ is too general 
to be considered); Stone vy. Wendover, 
2 Mo. A. 247. 

Inadequate or excessive verdict see 
infra § 781. 

[a] Objection held  sufficient.— 
But where a verdict for nominal dam- 
ages was inconsistent, and an abuse 
of the jury’s power, it was held that 
a motion for a new trial, promptly 
made on the ground that the verdict 
was contrary to law and the evi- 
dence, constituted a sufficient objec- 
tion to the verdict, and an excep- 
tion to the denial of the motion 
was sufficient to preserve the 
ter for review. Pugh vy. Bluff City 
aeaere Co., 177 Fed. 399, 101 CCA 


868° [3C.J.] 


will be considered than those specified in the court 
below.®? 

Special interrogatories. In the absence of objec- 
tion to the form of special interrogatories at the 
time of their submission, no objection thereto can 
be raised on appeal.s* And where appellant did not 
object at the trial to the submission of special in- 
terrogatories to the jury, he cannot complain on 
appeal that such interrogatories were not authorized 
by statute.*4 

Want of special finding; failure to answer inter- 
rogatories. A party cannot object on appeal that 
there was no special finding by the jury as to a 
particular fact or issue, where he failed to ask for 
such finding or to submit an interrogatory.®>. And 
where no objection was made in the trial court to 
the jury’s failure to answer special interrogatories 
submitted to them, and no request was made to re- 
quire them to answer the same, objection to their 
failure to answer cannot be made on appeal.%® 

Sealed verdict; want of opportunity to poll jury. 
Where an instruction authorizing a sealed verdict is 
not objected to when given, the dispersion of the 
jury after they have arrived at a verdict cannot be 
assigned for error.8’ And where a jury have re- 
turned a sealed verdict without the consent of the 
parties or leave of court, the failure of the court 
to call them back to return a verdict in the ordi- 
nary way cannot be complained of where there was 
no request to have them called back and polled.** 
So, where the court charges the jury in the pres- 


82. Twentieth Century Co. v. 87. 
Quilling, 136 Wis. 481, 117 NW 1007; (Ind.) 61. 
(holding that, where appellant’s 88. 
counsel made no objection at the veil NW 


trial to a proceed special verdict 
form except in a respect not men- 


tioned on appeal, he should be re-| 159]. 

garded as having consented to the 90. Nichols, etc., 

form, except as criticized at the} (lowa) 91 NW 913. 

trial). 91. See supra § 
[a] Motion for judgment notwith- 92. In re Bremer, 


standing verdict.—Johns v. Ruff, 12 


APPEAL AND ERROR 


Bosley v. Farquar, 2 Blackf. 
Ecce v. Schmidt, 114 Iowa} A 1113 


Baltimore, etc., R. Co. v. Keck, 
185 Ill. 400, 57 NE 197 [aff $4 Ill. A. 


726. 
131 NW 667; Citizens’ Bank v. Whin- 


[8§ 165-166 


ence of counsel for defendant that they may re- 
turn their verdict in a sealed envelope to the officer 
in charge and be discharged for the term, and de- 
fendant does not object to such arrangement when 
made, he cannot object on appeal that there was no— 
opportunity to poll the jury.*® 

Second verdict. Where no objection is taken to 
the courts directing the jury to retire a second time 
after having rendered a sealed verdict, and sepa- 
rated, the action of the court cannot be reviewed 
on a general exception to the entry of judgment 
following the second verdict, which was inconsistent 
with the first.°° 

[§ 766] (26) Trial, Decision, and Findings by 
Court. As we have seen it cannot be objected for 
the first time on appeal that the case should have 
been tried by a jury and not by the court.°t And 
as to other objections the general rule is that where 
a case is tried by the court without a jury objec- 
tions to the mode and conduet of the trial and as to 
rulings therein cannot be considered on appeal un- 
less they were properly raised in the trial court.%” 
The rule prevents objection for the first time on 
appeal that the case was not decided, as required 
by: rule of court, at the term at which it was tried, 
but at a subsequent term.°* 

Findings of fact and conclusions of law. As a 
rule objections to the findings of fact or conclusions 
of law of the trial court, or to want thereof, cannot 
be raised for the first time on appeal.®* Thus, as 
a rule, it cannot be objected for the first time on 


v. Kiesel, 86 Conn. 453, 85 A 689; 
Beckwith v. Cowles, 85 Conn. 567, 83 


Ill.—Tate v. 
17? WA E05: 

Ind.—State v. Thornburg, 177 Ind. 
178, 97 NE 534; Windfall Natural 
Gas, etc., Co. v. Terwilliger, 152 Ind. 
364, 55 NE 284; Jarrell v. Brubaker, 
150 Ind. 260, 49 NE 1050; Ashmead v. 
Reynolds, 134 Ind. 139, 33 NE 763, 
39 AmSR 238; Midland R. Co. v. 


Missouri Pac. R. Co., 


Co. v. Russell, 


151 Iowa 449, 


N. D. 74, 95 NW 440. ery, 110 Iowa 390, 81 NW 694; Voll-| Dickason, 130 Ind. 164,- 29° NB 7755 
83. Napa Valley Packing Co. v.| kommer v. Cody, 177 N. Y. 124, 69 NE| Swift v. Harley, 20 Ind. A. 614, 49, 

San Francisco Relief, etc., Fund, 16/277 [rev 85 App. Div. 57, 82 NYS| NE 1069. 

Gal Ar 461 ots 469: Kirklin v.| 969]. See also supra § 726. Iowa.—Ash v. Scott, 76 Iowa 27, 39 

Clark, 53:Ind. A. 358, 101 NE 753; [a] Reservation of rulings.— | NW 924; Kruck Vv. Prine, 22 Iowa. 

Southern R. Co. v. De Pauw, (ind. A.) Where, in an action tried before the} 570. 

90 NE 27 (holding that an objection! court, the judge admitted all _ evi- Kan.—Else v. Freeman, 72 Kan. 


666, 83 P 409; 


that a special interrogatory submits 
two distinct facts cannot be raised 
for the first time on appeal); Balti- 
more, etc., R. Co. v. Amos, 20 Ind. A. 
378, 49 NE 854. 

Gas 


84. Manufacturers’ Natural 


Co. ‘v. Leslie, 22 Ind. A. 677, 61 NE 
510. 
85. Jeffrey v. Robbins, 73 Ill. A. 


353 (holding that, where the party 
who asks for a special finding with- 
draws his request, the opposing 
party who asked for none cannot 
complain on appeal that none were 


made); Herrstrom v. Newton, etc., 
R. Co., 129 Iowa 507, 105 NW 436; 
Limited Inv. Assoc. v. Glendale Inv. 
Assoc., 94 Wis. 54, 74 NW 633. 

86. Elgin, etc., R. Co. v. Raymond, 
148 Ill. 241, 35 NE 729; Bauman v. 


National Safe Deposit Co., 124 Ill. A. 


419; Ingalls v. Allen, 43 Ill. A. 624) 
{aff 144 Ill. 535, 33 NE 203]; Mayo 
v. Halley, 124 Iowa 675, i100 NW 


529; Mack v. Leedle, 78 Towa 164, 42 
NW 636; Long v. Duncan, 10 Kan. 
294 (holding that an omission from 
a sealed verdict of answers to spe- 
cial interrogatories submitted to the 
jury, who were permitted to disperse 
after preparing such verdict, was 
waived where the party against 
whom it was rendered made no ef- 
fort to have the error or omission 
corrected in the court below); Carrico 
v. West Virginia Cent., etc., R. Co., 
39 W. Va. 86, 19 SE 571, 24 LRA 
50. 


dence offered, reserving his rulings 
on objections until the attorneys pre- 
sented their authorities, and the 
plaintiff's counsel did not object to 
that procedure in the court below, 
plaintiff cannot complain thereof on 
appeal. In re Bremer, 151 Iowa 449, 
131 NW 667. 

[b] Agreed statement of facts.— 
An objection not raised in the trial 
court, that an agreed statement of 
facts stated conclusions, and no spe- 
cific facts, will not be considered on 
appeal. Mulford v. Rowland, 45 Colo. 
125 O00 ENOOs: 

[c] Trial of exemptions.—Where 
the court, having jurisdiction of the 
subject matter and of the parties, on 
trial had without objection vacates a 


| sale because the property sold was 


exempt, the execution creditor can- 
not be heard to complain for the first 
time in the supreme court that the 
question of exemptions cannot prop- 
erly be tried on confirmation of sale. 
Jackett v. Bower, 62 Nebr. 232, 86 
NW 1075. 

93. Harris’ v. Harris, 50 Tex. Civ. 
A. 188, 109 SW 11388; Brown v. Boles, 
(Tex. Civ. A.) 52 SW 120. 

94. U. S.—National Surety Co. vy. 
U. iS3) 200 2Redsl427 ee CCARS 60: 

Cal.—Schroeder v. Pissis, 128" Gate 
209, 60 Pos: 

Colo.—Wells v. Baker, 38 Colo. 149, 
88 P 152. 

Conn.—Wilson v. Cheshire Brass 
Co., 88 Conn. 118, 89 A 908; Maguire 


Simon vy. Simon, 69 
Kan. 746, 77 Pp 571; Shuler v. Lash- 
horn, 67 Kan. 694, 74 P 264; Rucker 
va Donovan, 13 Kan. 251, 19 AmR 

Mich.—Wilson vy. Hugus, 163 Mich. 
577, 128 NW .781; Employers’ Liabil- 


ity Assur. Corp. v. Grand Rapids 
Bridge Co., 139 Mich. 3851, 102 NW 
975; Paw Paw First Nat. Bank v. 


Walker, 115 Mich. 434, 73 NW 378: 
Seeley v. Albrecht, 41 Mich. 525, % 


NW 667. 
Minn.—Prosser v. Manley, 122 
Minn. 448, 142 NW 876; Clark v. 


Thorpe, 117 Minn. 202, 135 NW 387; 
Philips v. Mo., 91 Minn. 311, 97 NW 
969; Arndt v. "Thomas, 90 Minn. 3555 
96 NW 1125; Thomas v. Murphy, 87 
Minn. 358, 91 NW 1097. 

Mo.—Béell vy. McCoy, 136 Mo. 552, 
re SW 329; Davidson y. Peck, 4 Mo. 

38; Settle v. Farmers’, etc., Ins. As- 
ae 150) Mo. A. 520,131" SW 36° 
D. Klass Commn. Co. v. Wabash R. 
Co., 80 Mo. A. 164 (failure of trial 
court to find separately on each count 
of petition). 

Mont.—Grogan y. Valley Trading 
Co., 30 Mont. 229, 76 P 211; Finlen 
v. Heinze, 28 Mont. B48 73 Pe 128 
Southmayd Vv. Southmayd, 4 Mont. 
£00; 5) PY 318! 

Nebr.—Sheibley v. Dixon County, 
61 Nebr. 409, 85 NW 399 

Nev.—Langworthy v. Coleman, 18 
Nev. 440, 5 P 65. 

N. J.—American Process Co. v. Pen- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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- appeal that the findings are indefinite or incom- | 
plete;®> that they fail to include all the material 


§ 766] 


- | 


APPEAL AND ERROR 


questions of fact put in issue by the pleadings or 


aaa Brick Co, TSN. J. Ly 658; 75 
A 97 

N. M.—Radcliffe v. Chaves, 15 N. 
M. 258, 110 P 699; Eagle Min., etc., 
Comyve ‘Hamilton, 14 N. M. ZAR LEO Se) Ee 22 


718. 

N. Y.—Rudiger v. Coleman, 199 N. 
Y. 342, 92 NE 665 [rearg den 200 
N. Y. 536 mem, 93 NE 1131 mem, and 
mod 129 App. Div. 916, 114 NYS 689]; 
Goodrich v. Thompson, 44 N. Y. 324; 
Havey v. Kelleher, 36 App. Div. 201, 
56 NYS 889; Simmons v. Richardson, 
hse GT: Maxon v. Maxon, 16 NYS 

Or.—Taffe v. Smyth, 62 Or. 227, 125 
> 33083, Harris! v. Harsch, 29. Or.562, 
46 P 141. 

Pa.—Conneaut Lake Ice Co. v. 
Quigley, 225 Pa. 605, 74 A. 648; Ken- 
worthy v. Bquitable Trust Co., 218 
Pa. 286, 67 A 469. 

Ss. D.-_Naddy v. Dietze, 15 S. D. 26, 


86 NW 753. 

Tenn.—Nance v. Smyth, 118 Tenn. 
349, 99 SW 698. 

Tex.—Western Union Tel. Co. v. 


Johnson, (Civ. A.) 164 SW 903; Wag- 
ner v. Geiselman, (Civ. A.) 156 SW 
524; Jones v. Jones, (Civ. A.) 146 SW 
265; Gladys City Oil, ete., Co. v. Right 
of Way Oil Co., (Civ. A.) 137 SW 171; 
Lufkin Land, etc., Co. v. Noble, (Civ. 
A.) w2t27,.SW 10933 .Savage .v... Um- 
phries, (Civ. A.) 118 SW 8938; Caplen 
Va 1Coxs, 42) Dex * Civ. @A., 291,092 1Siw 
1048; Chicago, etc., R. Co. v..Mitch- 
ell, (Civ. A.) 85 SW 286; Caldwell v. 
Dutton, 20 Tex. Civ. A. 369, 49 SW 
723; Arnold vy. Hodge, 20 Tex. Civ. A. 
211, 49 SW 714; Armstrong v. Hlliott, 
20 Tex. Civ. A. 41, 48 SW 605, 49 SW 
635; Spencer v. James, 10 Tex. Civ. 
A. 327, 31 SW 540, 43 SW 556. 

Utah.—Larsen v. Oregon Short Line 
R.. Co., 38 Utah 130, 110 P 983. 

Wash.—Schlossmacher v. Beacon 
Place Co., 52 Wash. 588, 100 P 1013; 
Lauridsen v. Lewis, 50 Wash. 605, 97 
P 663; Slayton v. Felt, 40 Wash. 1, 
82 P 173; Wilson v. Aberdeen, 25 
Wash. 614, 66 P 95; Bignold v. Carr, 
24 Wash. 418, 64 P 519; Ach v. Car- 
ter, 21 Wash. 140, 57 P 344. 

Wis.—Cordes v. Coates, 78 Wis. 641, 
47 NW 949. 

See also Trial [38 Cyc 1990]. 

{a] Amended findings; waiver of 
objection.—Where defendant moves, 
after judgment, for an amendment 
of the findings of the court on a ma- 
terial issue without objection by 
plaintiff, he cannot, after motion for 
a new trial based on the supplemen- 
tal. finding, object on appeal to the 
amendment of the findings as unau- 


thorized. Conklin v. Hinds, 16 Minn. 
457. 
[b] Changing and resettling find- 


ings of fact.—The court of appeals 
had no power to review, on an ap- 
peal taken from the judgment of the 
general term in an action tried by 
the court and governed by the con- 
stitution and code as they existed in 
1894, alleged acts of the trial judge 
in changing and resettling the find- 
ings of fact after decision filed and 
judgment entered, where the record 
failed to show any motion for a re- 
settlement of the case, or to strike 
the alleged changes from the record, 
and no order on the subject was en- 
tered or appealed from, and the ques- 
tion was not brought before, or passed 
upon by, the general term. Bigelow 
v. Davol, 150 N. Y. 327, 44 NE 946. 

95. Ind.—Ashmead yv. Reynolds, 
134 Ind. 139, 33 NE 763, 39 AmSR 
238; Thomas v. Snyder, 20 Ind. A. 
146, 50 NE 398. 

Kan.—Else v. Freeman, 72 Kan. 
666, 88 P 409; Shuler v. Lashhorn, 67 
Kan. 694, 74 P 264. 

Minn.—Cummings v. Rogers, 36 
Minn. 317, 30 NW 892; Hewitt: v. 
Blumenkranz, 33 Minn. 417, 23 NW 
858; Bradbury v. Bedbury, 31 Minn. 


163, 16 NW 854; Smith v. Pendergast, 
26 Minn. 318, 3 NW 978. 

Nev.—State v. Manhattan Silver 
Min. Co., 4 Nev. 318. 

N. M.—Eagle Min., ete., Co. 
Hamilton, 14 N. M. 271, 91 P 718. 

N. Y.—Simmons y. Richardson, 5 
Hun 177 


Vv. 


Or.—-Jennings vy. Frazier, 46 Or. 
2108092 LOL 
Pa.—Conneaut Lake Ice Co. v. 


Pa. 605, 74 A 648; Ken- 
218 


Quigley, 225 
worthy v. Equitable Trust Co., 
Pa. 286, 67 A 469. 

Ss: D,_Edgemont imp.) Co. iva Nass 
Tubbs Sheep Co., St. re 2 errs 
NW 1130; Naddy v. Dietze, 15 s. D. 
26, 86 NW 1753. 

Tenn.—Nance v. Smyth, 118 Tenn. 
349, 99 SW 698. 

Tex.—Tackaberry v. Ft. Worth City 
Nat. Bank, 85 Tex, 488, 22 SW 151, 
299; Gulf, ete., R. Co. v. Fossett, 66 
Tex. 338, 1 SW 259; Gladys City Oil, 
CLG. eCOnn Von hue ht. Obes: Way .Oil -Coy, 
(Civ, A.) 13%) SW) ATL, Savage ve 
Umphres, (Civ. A.) 131 SW 291; Cap- 
len v. Cox, 42 Tex. Civ. A. 297, 92 SW 
1048; Hughey v. Mosby, 31 Tex. Civ. 
A. 76, 71 SW 3895; Arnold yv. Hodge, 
20 Tex. Civ. A. 211, 49 SW 714. 

Utah.—Larsen v. Oregon Short Line 
R. Co., 38 Utah 130, 110 P 983. 

Wash.—Dyer v. Dyer, 65 Wash. 
535, 118 P 634; Cornelius v. Washing- 
ton Steam Laundry, 52 Wash. 272, 
100 P 727; Lauridsen v. Lewis, 50 
Wash. 605, 97 P 663; Cook v. Tibbals, 
12 Wash. 207, 40 P 935. 

89 Wis. 


Wis.—Wirth v. Bartell, 
594, 62 NW 408. 

[a] Exception to rule.—The rule 
that an application should be made 
for amended findings before a finding 
defective for not passing upon issues 
involved can be ecbjected to on ap- 
peal is not applicable where no op- 
portunity is given the party to make 
such application. Bahnsen v. Gilbert, 
55 Minn. 334, 56 NW 1117. 

[b] Sufficiency to sustain judg- 
ment.—If findings of fact are so un- 
certain that it is impossible to tell 
by reference to the pleadings what 
the court intended to find, they are 
not sufficient to sustain a judgment; 
but, if such intention can be ascer- 
tained by reference to the pleadings, 
the objection to the sufficiency of 
the findings cannot be raised for the 
first time on appeal. Clark v. Thorpe, 
117 Minn. 202, 135 NW 387. 

96. Cal.—Arguello’s Hst., 85 Cal. 
24 P 641; Merrill v. Chapman, 
. 251; Lucas v. San Francisco, 
28 Cal. 591; Bryan v. Maume, 28 Cal. 
238; Parke v. Hinds, 14 Cal. 415. 

Ill.— Peo. v. Cooper, 139 Ill. 461, 29 
NE 872. 

Ind.—Ashmead v. Reynolds, 134 
Ind. 139, 33 NE 763, 39 AmSR 238. 

Kan.—Hlse v. Freeman, 72° Kan. 
666, 83 P 409; Smythe v. Parsons, 37 
Kan. 79, 14 P 444. See also Crisfield 
v. Neal, 36 Kan.-278, 13 P 272. 

Mich.—Gemberling vy. Lazarus, 100 
Mich. 324, 58 NW 1005; Cumming Tp. 
v. Schick, 94 Mich. 222, 54 NW 40; 
Child v. Jackson, 93 Mich. 503, 53 NW 
629: Haines v. Saviers, 93 Mich. 440, 
53 NW 531; Morgan v. Botsford, 82 
Mich. 153, 46 NW 230; Irwin v. 
Schlief, 48 Mich. 237, 12 NW 220; 
Wertin v. Crocker, 47 Mich. 642, 6 
NW 683; Green v. Gill, 47 Mich. 86, 
10 NW 119; Cook v. Wiles, 42 Mich. 
439, 4 NW 169; Plumer v. Abbey, 39 
Mich. 167; Griffin v. Johnson, 37 
Mich. 87; Hooper v. Hooper, 26 Mich. 
435. 

Minn.—Thiele v. Berge, 81 Minn. 
505, 84 NW 320; Bradbury v. Bed- 
bury, 31 Minn. 163, 16 NW 854. 

Mont.—Grogan vy. Valley Trading 
Co., 30 Mont. 229, 76 P 211. 

Nev.—McClusky v. Gerhauser, 2 
Nev. 47, 90 AmD 512. 

N. M.—Hagle Min., Co. 


etc., Vv. 
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evidence;°® that they are inconsistent with the 
pleadings or not within the issues;®*’ that the find- 


Hamilton; 14> Ny MM, e271 od ae TLS 
Coleman v. Bell, 4 N. M. 46, 12 P 657. 

N. Y.—In re Sprague, 26 NE 532; 
Travis v. Travis, 122 N: Y. 449, 25 
NE 920; In re Hood, 104 N. Y. 108, 
10 NE 35; Angevine vy. Jackson, 103 
N. Y. 470, 9 NE 56; Hewlett v. Elmer, 
103 N. Y. 156, 8 NE 387; Burnap v. 
Potsdam Nat. Bank, 96 N. Y. 125; 
Thomson v. Bank of British North 
America, 82 N. Y. 1; Matter of Brad- 
way, 74 Hun 630, 26 NYS 838; Graff 
v. Ross, 47 Hun 152; Sharp v. Wright, 
385 Barb. 236; Lyons v. Cahill, 55 N. 
Y. Super. 553; Kemple v. Darrow, 39 
N. Y. Super. 447; Hauser v. Metro- 
politan El. R. Co., 14 NYS 312 [aff 
‘131 N. Y. 667 mem, 30.NE 867 mem]; 
Altmayer v. Metropolitan El. R. Co., 
14 NYS 311 [aff 219 N. Y. 619 mem, 
29 NE 1029 mem]; Otis v. Hall, 6 NY 
St he) fatf 1:7, N:wY. 13d) 22) Neos 


C.—Dell School v. Peirce, 163 
N. Ne 424, 79 SE 687. 
Okl. —Allen v. Wildman, 38 Okl. 


652, 134 P 1102. : 
Or.—Umatilla Irr. Co. v. Barnhart, 
ZA Oooo. so Ome ole 
Tex.—Jones v. Jones, (Civ. A.) 146 
SW 265; Capps v. Longview, (Civ. A.) 
122 SW 427; Veatch v. Gray, 41 Tex. 
Civ. A. 145, 91 SW 324; Chicago, etc, 
Re Come Va Mitchell, (Civ. A.) 85 Sw 
286; Arnold v. Hodge, 20 Tex. Civ. A. 
Dalal 49 SW 714; Scurry v. Fromer, 
(Civ. A.) 26 SW. 461; Cassin v. La 
Salle County, 1 Tex. Civ. A. 127, 21 
SW 122. 
£3 


Wash.—Remington  v. 
Wash. 76, 42 P 527. 

Wis.—Valley Lumber Go. v. Hogan, 
85 Wis. 366, 55 NW 415; Williams v. 
Stevens Point Lumber Co., 72 Wis. 
487, 40 NW 154; Wilkinson v. Wilk- 
inson, 59 Wis. 560, 18 NW 527; Barry 
v. Schmidt, 57 Wis. 172, 15 NW 24, 46 
AmR 35; Wrigglesworth v. Wriggles- 

worth, 45 Wis. 255; Mead v. Chip- 
pewa ‘County, 41 Wis. 205. 

[a] Contra in case of failure to 
find on material issue.—But it has 
been held that, where the trial court 
fails to find on a material issue, its 
findings are insufficient to support 
the judgment, and the objection may 
therefore be made for the first time 
on appeal. Cargnani v. Cargnani, 16 
Cals Ay, 96, 116° P 306. Doles v. Bur 
leigh, 1 Dak. 227, 46 NW 692 (holding 
that, where, in a suit on a note, de- 
fendant pleaded want of considera- 
tion and a counterclaim, and the rec- 
ord showed a trial by the court and 
a finding of judgment for defendant 
on the counterclaim, but it was silent 
as to the plea of want of considera- 
tion, it was held that the omission of 
a finding on that issue was error re- 
quiring a reversal, although the ob- 
jection was not made in the trial 
court); Jennings v. Frazier, 46 Or. 
470, 80 P1011. See infra this section 
text and note 9. 

[b] Sufficiency of request.—Where 
parol evidence of an agreement for 
the sale of land was admitted upon 
the trial without objection, but the 
court was requested to find as a fact 
that the contract was oral, and as 
a conclusion of law that it was void, 
it was held that such request was 
sufficient to raise the question of the 
validity of the contract. Popp vy. 
Swanke, 68 Wis. 364, 31 NW 916. 

[c] Time of objecting.—It has 
been held that an exception that the 
findings of fact by the court fail to 
cover all material questions of fact 
litigated is sufficient to entitle the 
party to a review of the cause, al- 
though not taken before the findings 


Price, 


were filed. Wells v. McGeoch, 71 Wis. 
196, 35 NW 769. 
97. U. S—New Orleans, ete, R. 


Co. v. Lindsay, 4 Wall. 650, 18 L. ed. 


Cal.—Peck v. Noee, 154 Cal. 
af 865; McDougald v. Hulet, 132 Cal. 


328. 
351, 97 


* 
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ings amount to conclusions of law;°° that they state 
evidence instead of ultimate facts;°® that the facts 
are found inferentially instead of directly;! that 
the findings of fact are not stated or signed sepa- 
rately from the conclusions of law ;? 
ings of fact are not entered on the record;? that 
the court failed to make or file special findings of 
fact or conclusions of law, not having been re- 
quested to do so;* that the court had no authority 
to make special findings;> that the court refused 
to modify the special findings, no motion having 
been made therefor;® that the findings are not sup- 
ported by the evidence ;? or that the disposition of 


APPEAL AND ERROR 


that the find- 


‘{§ 76 


instead of in the margin of the statement as re- . 
quired by statute.® 
question whether the decision or judgment of the 
trial court is supported by its findings may be 
raised for the first time on appeal.® 
a special finding of fact and conclusions of law are 
made by the court, the party excepting to the con- 
clusions of law need not move for judgment on the 
special finding in order to present for review the 
questions arising thereon.?° 
Special statutory provisions. 
tions the mode of preserving for review the findings 
of fact or decision on trial by the court without a 


But it is generally held that the 


And, where 


In some jurisdic- - 


proposed findings was noted upon the back thereof | jury is regulated by special statutory provision.'* 


154, 64 P 278; Schroeder v. Pissis, 128 
Cal. 209, 60 P 75 8; Kimball v. Rich- 
ardson-Kimball Co., 111 Cal. 386, 43 
P 1111; Moore vy. Campbell, 72° Cal. 
251, 18 P 689. 

Colo.—Florence Oil, etc., Co. v. Mc- 
Cumber, 38 Colo. 366, 88 P 265; Tew 
v. Powar, 37 Colo. 292, 86 P 342. 

Kan.—Rucker v. Donovan, 13 Kan. 
251, 19 AmR 84. ' 

Minn.—Thomas v. Murphy, 87 Minn. 
358, 91 NW 1097. 

eg v. McCoy, 1386 Mo. 552, 38 
SW 32 

Mont souttinayd v. Southnayd, <n 
Mont. 100, 5 P 318. 

N. Y.—Goodrich v. Thompson, 44 
N.Y. 324. 

Wis.—Cordes v. Coates, 78 Wis. 641, 
47 NW 949. 

- Objections on ground of variance 
see supra §§ 623, 720. 

98. Langworthy v. 18 

Ney. 440, 5 P 65. 


Coleman, 


99. Hurlburt v. Jones, 25 Cal. 225; 
aut v. Scott, 76 Towa 27, 39 NW 
9 


1. Mason Lumber Co. v. Buchtel, 
101 U. S. 633, 25 L. ed. 1072. 

2. Ash v. Scott, 76 Iowa 27, 39 
NW 924; Parks v. Davis, 98 N. C. 481, 
4 SE 202; Cleveland v. Sims, 69 Tex. 
153, 6 Sw 634; Bignold v. Carr, 24 
‘Wash. 413, 64 P 519; Ach v. Carter, 
21 Wash. 140, 57 P 344, 

83. Kruck v. Prine, 22 Iowa 570. 

45 We Si— lee’ Joe “ven v; Us! S), 
148 Fed. 682, 78 CCA 427. 

Kan.—Simon v. Simon, 69 Kan. 746, 
Mi faa Sa BS 

Mich.—Wilson v. Hugus, 163 Mich. 
577, 128 NW 781; Paw Paw First 
Nat. Bank v. Walker, 115 Mich. 434, 
13 NW 378. 

Minn.—Commercial Bank v. Azo- 
tine Mfg. Co., 69 Minn. 232, 72 NW 
108. 

Mo.—Settle v. Farmers’, etc., Co-op. 
Ins. Assoc., 150 Mo. A. 520, 181 SW 
136. 

Mont.—Grogan v. Valley Trading 
Co., 30 Mont. 229, 76 P 211. 

Nebr.~-Sheibley v. Dixon County, 
61 Nebr. 409, 85 NW 399. 


N. M.—Radcliffe v. Chaves, 15 N. 
M. 258, 110 P 699. 
N. Y.—Maxon v. Maxon, 48 Hun 


616 mem, 16 NYSt 74. 
eraaaiies v. Harsch, 29 Or. 562, 
46 P 141. 

Pa.—Conneaut Lake Ice Co. v. 
Quigley, 225 Pa. 605, 74 A 648; Ken- 
worthy v. Bquitable Trust Co., 218 
Pa. 286, 67 A 469. 

8. D..- Edgemont Imp. -Co. v.cN. S: 
Tubbs Sheep Co., 22 S. D. 142, 115 
NW 1130; Naddy v. Dietze, 15 S. D. 
26, 86 NW 753. 

Tex.—Reed v. Brewer, 90 Tex. 144, 
37 SW 418; Glass v. Wiles, 14 SW 
225; Butler v. Andrews, (Civ. A.) 150 
Sw 493; Gainesville Water Co. v. 
Gainesville, (Civ. A.) 122 SW _ 959 
{rev on other grounds 128 SW 370]; 
Scurry v. Fromer, (Civ. A.) 26 SW 
461. See also Georgia Home Ins. Co. 
rg O’Neal, 14 Tex. Civ. A. 516, 38 SW 


Wash.—Dyer v. Dyer, 65 Wash. 535, 
118 P 634; Schlossmacher v. Beacon 
Place Co., 52 Wash. 588, 100 P 1013; 
Slayton vy. Felt, 40 Wash. 1, 82 P 173; 


ere v. Aberdeen, 25 Wash. 614, 66 


Wis.—Barlass v. Kargus, 111 Wis. 
611, 87 NW 800. 

[a] Request held sufficient.—Sack- 
man v. Thomas, 24 Wash. 660, 64 P 

{b] But in the Philippines, where 
the code of procedure requires the 
lower court to make written findings 
of fact upon which it bases its con- 
clusions, a failure to comply with the 
statute is held to be reversible error. 
Alindogan v. Insular Govt., 15 Philip- 
pine 168; Manila v. Insular Govt., 9 
‘| Philippine 71; Enriquez v. Enriquez, 
3 Philippine 746; Braga v. Millora, 3 
Philippine 459. 

[c] In an action for specific per- 
formance, where the trial court 
adopts the verdict without objection 
by either party, and neither party 
makes any request for specific find- 
ings or appeals as to the sufficiency 
of the findings to sustain the judg- 
ment, the supreme court will not con- 
sider the sufficiency of the general 
finding. Lounsberry v. Kelly, 32 S. 
D. 160, 142 NW 180 [reh den 382 S. 
D. 456, 143 NW _ 369]. 

5. Swift v. Harley, 20 Ind. A. 614, 
49 NE 1069. 

6. Windfall Natural Gas, etc., Co. 
v. Terwilliger, 152 Ind. 364, 53 NE 
284; American Process Co. v. Pen- 
sauken Brick Co., 78 N. J. L. 658, 75 
A 976. : 

7 Cal.—Hill v. Clark, 7 Cal. A. 
609, 95 P 382. 

Ill.— Voigt v. Anglo-American Pro- 
vision Co., 104 lll. A. 423 [aff 202 Il. 
462, 66 NE 1054]. 

Minn.—Arndt v. Thomas, 90 Minn. 
355, 96 NW 1125. 

N. Y.—Empire Realty Corp. v. 
Sayre, 107 App. Div. 415, 95 NYS 371. 

Tex.—Gibbs v. Hastham, (Civ. A.) 
143 SW 3238; Moore v. Pierson, (Civ. 
A.) 93 SW 1007; Armstrong v. El- 
liott, 20 Tex. Civ. A. 41, 48 SW 605, 
49 SW 635. 

See supra § 745. 

[a] Appellant is not precluded 
from raising such objection by fail- 
ure to object to evidence, to move 
for nonsuit, or to request special 
findings. Monrovia First Nat. Bank 
v. Maryland Casualty Co., 162 Cal. 
61, 121 P 321, AnnCas1913C 1170. 

[b] Evidence erroneously ad- 
mitted.— Where, in an action tried to 
the court, the evidence admitted with- 
out objection was sufficient to sus- 
tain the court’s findings, it will be 
presumed, on appeal, that evidence 
erroneously admitted was not con- 
sidered by the court in arriving at its 
conclusion. Finlen vy. Heinze, 28 
Mont. 548, 73 P 123. . 

[c] Where defendant makes no 
application to the court below to 
amend its findings he cannot on ap- 
peal attack such findings as being 
unsupported by the evidence, particu- 
larly where the entire testimony was 
certified up in accordance with Gen. 
St. (1902) § 797. Haston v. Connecti- 
cut Co., 88 Conn. 494, 91 A 644, 

8. Hunter v. Manhattan R. Co., 22 
NYCivProc 309. 

9. Ward v. Joslin, 186 U. S. 142, 
22 SCt 807, 46 L. ed. 1093; St. Louis 


v. Wiggins Ferry Co., TAVAWialls Gus 
S.) 423, 20 L. ed. 192; Norris v. Jack- 
son,.-9) Wall)’ “CUTS @al25 alo Sed: 
608; Cargnani v. Cargnani, 16 Cal. 
A. 96, 116 P 306: 'See infra § (77 
where the cases are collected. 

10. Lacy v. Weaver, 49 Ind. 373, 
19 AmR 683. 

11. [a] In Connecticut (1) as- 
signments of error in finding or re- 
fusing to find facts cannot be consid- 
ered on appeal, as brought up under 
Gen. St. §§ 795, 796, unless a motion 
to correct the ‘findings was made in 
the lower court, and there is annexed 
thereto written exceptions to the find- 
ings or refusals to find, as is required 
by the statute. Greist v. Gowdy, 81 
Conn. 351, 71 A 555; Jacobs v. Reilly, 
80 Conn. 275, 68 A 251. (2) Findings 
of fact cannot be corrected on ap- 
peal, where appellant failed to file, in 
the trial court, a written motion re- 
questing the particular corrections 
desired and stating his reasons and 
grounds for the same, as required by 
the statute. Wales vy. Graves, 72 
Conn. 355, 44 A 480. 

[b] In Tllinois, (1) except as to 
questions arising during the progress 
of the trial upon the court’s rulings 
on the pleadings, admissibility of evi- 
dence, and the like, questions of law 
can be preserved and presented to the 
supreme or appellate court for re- 
view only by the submission of writ- 
ten propositions of law to be held by 
the court as the law of the case, and 
the rule applies in the case of a trial 
by the court on waiver of a jury and 
a stipulation of facts. This is the 
established rule under a_ statutory 
provision in this state that, upon the 
trial of a case by agreement to the 
court, either party may submit writ- 
ten propositions to be held as law 
and that exceptions may be taken to 
the action of the court thereon. Prac. 
Act § 42 (Hurd Rev. St. [1903] p 
1405 c 110; Hurd Rev. St. [1912] p 
eS 110); Jacobson v. Liverpool, 
ete., Ins. Co., 231 Tl. 61, 83 NE 95: 
Mutual Protective League v. McKee, 
223 Ill. 364, 79 NE 25; Ross-Lewin v. 
Goold, 211 Tl. 384, 71 ‘NE 1028; Alton 
v. Foster, 207 Ill. 150, 69 NE 783; 
Swain v. Hutchinson First Nat. Bank, 
201 Ill. 416, 66 NE 220; New York L. 
Ins: Co; wv. (Peo72195 Til. 430, 68 NE 
264 (question of law involving con- 
struction of statute); Hobbs v. 
Greifenhagen, 194 Ill. 73, 62 NE 308; 
Regneri v. Loesch, 182 Ill. 143, 54 
NE 932 Coy German Ins. Co. 
v. Orr, 171 Ill. 208, 48 NE 902; Grabbs 
v. Danville, 166 Tul. 441, 46 NE 1116 
(validity of ordinance); ‘Chicago, etc., 
R. Co. v. Ottawa, 165 Tl. 207, 46 NE 
213; Bolton vy. Johnston, 163 Ill. 234, 
45 NE 203 (construction of contract): 
Lamson v. Boyden, 160 Ill. 613, 48 
NE 781; Crean vy. Hourigan, 158 111. 
301, 41 NE 880; Keating v. Springer, 
146 Till. 481, 34 NE 805, 37 AmSR 175, 
22 LRA 544; American Exch. Nat. 
Bank v. Chicago Nat. Bank, 131 Ill. 
547, 22 NE 523; Myers v. Union Nat. 
Bank, 128 Til. 478, 21 NE 580; Fitch 
v. Johnson, 104 M1. a iplg le Pressed Rad- 
iator Co. v. Hughes, 155 Ill. A. 80; 
Burgener v. Lippold, 128 Ill. A. 590; 
Conway vy. Garden City Pav., etc., Co., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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And in the federal courts, on the trial to the 
court of an action at law, where the evidence is not 
contradictory, the proper mode of raising a ques- 
tion of law for review by the appellate court is for 
each party to submit to the trial court a declaration 


in his favor on such question.!? 
Specific objection. 


90 Ill. A. 104; Harrison vy. Boetter, 88 
Tll. A. 549; Carlyle v. Harms, 84 Ill. 
A. 264; Oleson v. German Ins. Co., 84 
Ill. A. 41; Boehm v. Griebenow, 78 
Ill. A. 675. See also ‘Trial “[38 Cyc 
1947 et seq]. (2) Propositions of 
law, in order to be reviewed by an 
appellate court in cases tried by a 
judge, must first be submitted tc the 
judge and his rulings had upon them. 
They cannot be raised in an appel- 
late court for the first time, by a 
sweeping stipulation that “either par- 
ty shall have every advantage that 


he would have if propositions of law. 


had been submitted and passed upon 
by the court.” Carlyle v. Harms, 
supra. (3) But, where the pleadings 
present the issue as to the waiver 
by a benefit association of one of its 
by-laws as a question of fact, the ap- 
pellate court may review the finding 
of the circuit court thereon, although 
no proposition of law was submitted 
on the issue. Coverdale v. Royal Ar- 
canum, 199 Ill. 649, 65 NE 345. (4) 
And, where the bill of exceptions 
shows that an exception was made to 
the finding and entry of the judg- 
ment, the appellate court may review 
the evidence to determine the suffi- 
ciency thereof, although there were 
no propositions of law submitted. 
Schuyler County v. Missouri Bridge, 
ete., Co., 173 Ill. A. 435 [aff 256 111. 
348, 100 NE 239]. (5) The statute 
applies only where a right of trial 
by jury exists and has been waived 
in the particular case.- In other 
cases presentation of propositions of 
law is not necessary in order to have 
reviewed the questions of law pre- 
sented by the record. Weil v. Jae- 
ger, 174 Ill. 133, 51 NE 196 (not nec- 
essary upon a hearing of exceptions 
to claim filed in a voluntary assign- 
ment proceeding); Martin v. Martin, 
170 Ill. 18, 48 NE 694 (not necessary 
in proceedings under the Administra- 
tion Act, as a proceeding to compel 
a person to appear and be examined 
touching alleged concealment of as- 
sets of an estate); Wackerle v. Peo., 
168 Ill. 250, 48 NE 123 (suits or pro- 
ceedings of chancery nature; pro- 
ceeding in county court to compel 
guardian to give new and sufficient 
bond); Christy v. Christy, 125 Ill. A. 
442 [aff 225 Ill. 547, 80 NE 242] (mot 
necessary on appeal from order of 
circuit court overruling exceptions to 
report of administrator of a sale of 
stock); Garrison v. Little, 75 Ill. A. 
402. (6) Remarks of trial judge in 
announcing his decision as'to the law 
of a submitted case, although except- 
ed to, do not dispense with the ne- 
cessity for presentation of proposi- 
tions of law, and cannot be assigned 
as error where no propositions of law 
were presented. West Chicago Park 
Comrs. v. West Side El. R. Co., 182 
Ill. 246, 55 NE 344. (7) A stipula- 
tion of the parties cannot dispense 
with the necessity for presentation 
of propositions of law. Kohn v. Co- 
lumbia Nat. Bank, 165 Ill. 316, 46 
NE 208; Carlyle v. Harms, 84 Ill. A. 
264. (8) Where a case is tried in the 
municipal court of Chicago without 
a jury, there seems to be a conflict 
of authority as to the necessity for 
the submission of propositions of 
law to preserve questions of law for 
decision on appeal to the appellate 
court. It has been held that such 


Objections to the decision of 
the trial court, or to the findings, general or spe- 
cial, or to the conclusions of law, to be available 
on appeal, must be specific and designate with rea- 
sonable certainty the grounds of objection,!* and no 
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procedure is not necessary. A. M. 
Forbes Cartage Co. v. Grand Trunk 
Western R. Co., 162 Ill. A. 448; Low 
v. Northwestern Malleable Iron Co., 
160 Ill. A. 540. (9) But a later case 
holds that inasmuch as § 61 of the 
Practice Act has been adopted by § 
23 of the Municipal Court Act the 
submission of propositions of law is 
necessary. Long Bell Naval Stores 
Co. v. Central Commercial Co., 178 
TAS: 

12. Martinton v. Fairbanks, 112 U. 
S. 670, 5 SCt 321, 28 L. ed. 862; Mer- 
cantile Mut. Ins. Co. v. Folsom, 18 
Wall. (U. S.) 237, 21 L. ed. 827; Nor- 
ris v. Jackson, 9 Wall: (U. S.) 125, 
19 L. ed. 608; Mound Valley Vitri- 
fied Brick Co. v. Mound Valley Nat- 
ural. Gas, etc., Co., 205 Fed. 147, 123 
CCA 478; Union County Nat. Bank 
v. Ozan Lumber Co., 179 Fed. 710, 
103 CCA 584; Keeley v. Ophir Hill 
Cons. Min. Co., 169 Fed. 598, 95 CCA 99. 

13. Kreiling v. Northrup, 215 Ill. 
195, 74 NH 123; Aurora v. Cobb, 21 
Ind. 492; McAllister v. Reab, 4 Wend. 
(N. Y.) 483 [aff 8 Wend. 109]. 

[a] Insufficiency of evidence.— 
But it has been held that, where the 
finding is, in effect, only of a sin- 
gle fact, a general objection to the 
sufficiency ef the evidence to sus- 
tain it is not defective because it 
does not specify the particulars in 
which the evidence is insufficient. 
Abbott v: Jack, -136" Cal? 510, 69° P 


257 
Philips v. Mo, 91 Minn. 311, 


14. 
97 NW 969. 

15. McAllister v. Reab, 4 Wend. 
(N. Y.) 483 [aff 8 Wend. 109]. 

16. See also Equity [16 Cyc 449]; 
References [34 Cyc 828, 857]. 

Reference of cause or question see 
supra § 722. 

17. Cal.—Doudell v. Shoo, 20 Cal. 
ASTADERI OP 478: 

Tll.—Peabody v. Munson, 211 II. 
324, 71 NE 1006 [aff 113 Ill. A. 296]; 
Crown Point First Nat. Bank v. Da- 
vis, 146 Ill. A. 462; Anderson v. Gott- 
lieb, 136 Ill. A. 286 (holding that a 
decree predicated upon a master’s re- 
port will not be reversed because of 
the master’s having taken proofs un- 
der a cross bill and making report 
with respect thereto without the sub- 
ject matter of the cross bill having 
been included in the order of refer- 
ence, where no objection in the lower 
court was made to such action of the 
master); Lies v. Klaner, 121 Ill. A. 
332; Jocelyn v. White, 98 Ill. A. 50 
[rev on other grounds 201 Ill. 16, 66 
NE 327]; Hibernian Banking Assoc. 
Ve awe eSon dlls @AL Le: 

N. M.—Albuquerque First Nat. 
Bank y. McClellan, 9 N. M. 636, 58 


P 347. 

N. Y.—Blake v. Lyon, Mfg. 
Coli Ne Na ozo: 

Okl.—Howe v. Hobart, 18 Okl. 243, 
90 P 431; Blevins v. Morledge, 5 Okl. 
141, 47 P 1068. 

Pa.—Black v. Black, 206 Pa. 116, 
55 A 847; Laufer v. Sell, 141 Pa. 159, 
21 A 504.. 

S. C.—Talbert v. Hamlin, 86 S. C. 
523, 68 SE 764. 

Vt.—Sargent v. Burton, 74 Vt. 24, 
52 A 72 


etc; 


Va.—Preston v. National Exch. 
Bank, 97 Va. 222, 33 SH 546; Chap- 
man vy. Shepherd, 24 Gratt. (65 Va.) 


577. 
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grounds of objection other than those specified in 
the lower court will be considered. 
objection to a decision on the trial of a cause is 
not available on appeal where it appears that the 
decision is objectionable only in part.’ 

(27) Hearing, Findings, and Report of 
Referee, Master, Commissioner, or Auditor.1® 
a rule objections cannot be urged for the first time 
in an appellate court to the mode or conduct of a 
hearing or trial before a referee, master, commis- 
sioner, or auditor.1? 


A general 


As 


And objections to his findings 


Wash.—Walsh Lumber Co. y. Cha- 
ney, 67 Wash. 588, 122 P 10. 

Wis.—My Laundry Co. v. Schme- 
ling, 129° Wis. 597, 109 NW ~ 540 
(hearing matters together); Hinz v. 


Mae Dusen, 95 Wis. 503, 70 NW 
[al Misbehavior of referees can- 


not be made the basis of an attack 
on the award for the first time on 
appeal. Laufer v. Sell, 141 Pa. 159, 
21 A 504. 

[b]: Failure to take oath.—An ob- 
jection that a referee failed to take 
the oath prescribed will not be con- 
sidered when made for the first time 
on appeal. Kerr v. Dudley, 26 Colo. 
457, 58 P.610. 

[ec] Objections to evidence.—(1) 
Objections taken to testimony before 
a master should be called to the at- 
tention of the court before the final 
hearing, and the record should show 
the rulings thereon, if it is desired’ 
to have the appellate court consider 
them, but testimony made incompe- 
tent by statute should be disregard- 
ed by the trial court and by the ap- 
pellate court. Patrick v. Kirkland, 
53 Fla. 768, 48 S 969, 125 AmSR 1096, 
12 AnnCas 540. (2) In Massachu- 
setts an objection to a portion of the 
evidence on which an auditor has 
based his conclusion cannot be taken, 
as matter of right, except by motion 
to recommit the report to the audi- 
tor before the trial. Allwright v. 
Skillings, 188 Mass. 538, 74 NE 944; 
Briggs v. Gilman, 127 Mass. 530. (8) 
A motion to recommit the report of 
an auditor whose findings of fact, 
pursuant to the agreement of the 
parties, shall be final, for errors in 
rulings on the admission of evidence 
presents the question to the trial 
court and, if denied, the aggrieved 
party may have the same reviewed 
on appeal. Pettey v. Benoit, 193 
Mass. 233, 79 NE 245. (4) An objec- 
tion to the competency of witnesses, 
not raised on their examination he- 
fore a master in quo warranto pro- 
ceedings, will not be considered by © 
the supreme court on exceptions to 
the master’s report. State v. Wood, 
233 Mo. 357, 135 SW 932. (5) Where 
a question asked a. witness examined 
before a master was proper, the fact 
that a part of his answer was not 
responsive is immaterial in the ab- 
sence of an objection before the mas- 
ter. Sargent v. Burton, 74 Vt. 24, 52 
A 72. (6) The question whether a 
master erred in admitting oral evi- 


-dence to show the appointment of 


an administrator is not presented for 
review by an exception where the 
master’s report does not show that 
any objection was made to the testi- 
mony. Warner vy. Bronson, 81 Vt. 
1241, -69—A. 655: 

[d] Rejection of evidence.—(1) 
To make available on appeal an ob- 
jection to the affirmance of a refer- 
ee’s report on the ground that the 
objector was denied the right to in- 
troduce evidence to support an al- 
legation of his pleading, he must 
have opposed affirmance on that par- 
ticular ground below. Walsh Lum- 
ber Co. v. Chaney, 67 Wash. 583, 122 
P 10. (2) In order to obtain a re- 
view of a referee’s rulings on the ad- 
mission of evidence, the objections 
must be renewed on the motion to 
confirm or set aside the report and 
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or report will not be considered where made for 
It cannot be objected 
that the report was defective in form;! that it was 


the first time on appeal.t® 


the exceptions to the rulings on such 
objections so renewed must be pre- 
served in the bill of ‘exceptions. 
Hinz v. Van Dusen, 95 Wis. 503, 70 
NW 657. 

{e] Jurisdiction; place of trial.— 
Objection that a trial by a referee 
was held outside the jurisdiction of 
the court will not be sustained where 
the point was not raised at the trial, 
and it does not appear that the deci- 
sion was made outside the jurisdic- 
tion. Blake v. Lyon, etc., Mfg. Co., 
717 N. Y. 626 mem; Blevins v. Mor- 
ledge, 5 Okl. -141, 47 P 1068. 

[f] Objection that testimony was 
not before term court below.—Where 
a case has been tried on its merits 
by a referee, and argument has been 
had in the court below on numerous 
exceptions to the referee’s findings of 
fact and law, in which argument “poth 
sides have ‘used the stenographer’s 
notes of testimony, the appellate 
court will not listen to an objection 
that the notes of testimony were not 
certified by the referee, and were not 
before the court below. Lenz v. 
Spencer, 28 Pa. Super. 31. 

18. U. S.—Topliff v. Topliff, 145 
U.PSi2156,5125S Ch 82555 862kared: 658; 
Burns v. Rosenstein, 135 U. S. 449, 
10 SCt 817, 34 L. ed. 193; Metsker v. 
Bonebrake, 108‘ U. S. 66, 2 SCt 351, 
27 L. ed. 654; South Fork Canal Co. 
v. Gordon, 6 Wail. 561, 18 L. ed. 894; 
The C. Vanderbilt v. McKibbon, 6 
Wall. 225, 18 L. ed. 823; Hudgins v. 
Kemp, 20 How. 54, 15 L. ed. 856; Mc- 
Micken vy. Perin, 18 How. Ou se abe 
ed. 504; Kinsman _ v. Parkhurst, 18 
How. 289, 15 L. ed. 385; Brockett v. 
Brockett, 3 How. 691, als i0y, eb 786; 
Story v. Livingston, 13 Pet. 366, 10 
L. ed. 200; The Virgin v. Vyfhius, 8 


Petty 38; ‘Sunlamed: LOSGem Harriss iV. 
Wheeler, 11 F. Cas. No. 6,129, 8 
Blatchf. -81. 


Ala.—McGuire v. Appling, 157 Ala. 
309; 47 3S) 700; -U. Sis Savings, ete; 
Co. v. Leftwich, PS 2 Alas COU aes eo 
474; National Commercial Bank v. 
McDonnell, 92 Ala. 387, 9 S 149; Wal- 
drop v. Carnes, 62 Ala. 374; Rey- 
nolds vy. Pharr, 9 Ala. 560. 

Cal.—Milwaukee Mechanics’ _ Ins. 
Co. v. Warren, 150 Cal. 346, 89 P 93; 
Porter v. Barling, Meal 2. 

Colo.—Mogenson v. Zubler, 36 Colo. 
235, S42 ;72)981. 

Conn.—Post v. Perkins, 87 Conn. 
70, 86 A 762. 

¥Fla.—Patrick v. Kirkland, 53 Fla. 
768, 43 S 969, 125 AmSR 1096, 12 Ann 
Cas 540. 

‘Tll.—Stortz v. Ruttiger, 249 Ill. 
494, 94 NE 181; Ruddy v. McDonald, 
244 Til. 494, 91 NE 651; R. Haas Blec- 
tric,giete:, Co. Vi Springfield Amuse- 

ment Park Co., 236 Ill. 452, 86 NE 
248, 127-AmSR 297, 23 LRANS 620; 
Miller v. Lanning, 911 Tl. 620, 71 NE 
1115; Roderick v. McMeekin, 204 IIl. 
625, "68 NE 473; Smyth v. Stoddard, 
203 Ill. 424, 67 NE 980, 96 AmSR 314; 
Barney v. Lincoln Park, 203 Iil. 397, 
67 NE 801; Glos v. Woodard, 202 M11. 
480, 67 NE 3; Gehrke v. Gehrke, 190 
Ill. 166, 60 NE 59; Butler v. Cornell, 
148 Til. 276,435. -NBei4iy Sennet 
Bridge, etc., ‘Works Vv. Churchill, 182 
Tll. A. 548; Madaj v. Madaj, 181 Ill. 
A. 478; Pacyna v. Bliss, 180 Ill. A. 
oo Kuppenheimer Vv. Chicago Title, 
ete., @o:,163) Mls Ani: sbauterjung 
v. Chicago Title, ete; Co., 156 Ill. A. 
621; Anderson v. Gottlieb, V26RLEL BAS 
286; Clinton v. Winnard, 135 Ill. A. 
Liam Tate P283 plion3d 20; 84 NE 261]; 
Street v. Thompson, “(eal able A. 546 
[aff 229 Ill. 613, 82 NE 367]; Lies v. 
Kaner-w P21 ell awAtose pen SLeyemve 
Durfey, 99 Ill. A. 239; Jocelyn v. 
White, 98 Ill. A. 50 [rev 201 Ill. 16, 
66 NE 327]; Davis v. Rittenhouse, 
efe,,) Conmo2 Tl. Av S4d;eLafi 19d), Ti. 
372, 61 NE 76]; Hibernian Banking 
Assoc. v. Law, 88 Ill. A. 18; Leb- 
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kuechner v. Moore, 88 Ill. A. 16; Do- 
lese v. McDougall, 78 Ill. A. 629 [aff 
182 Ill. 486, 55 NE 547]; Coffeen v. 
Thomas) (65 DMA A, 17: 
Ind.—Hauser vy. Roth, 37 Ind. 89; 
Train v. Gridley, 36 Ind. 241 
Iowa.—Feister v. Kent, 92 Iowa 1, 
60 NW 493; Blake v. Dorgan, 1 
Greene 547. See also Bolton v. Kits- 
man, 80 Iowa 343, 45 NW 876. 
Kan.—Northrup Nat. Bank v. Web- 
ster Refining Co., 91 Kan. 434, 138 P 
587 [aff reh 89 Kan. 738, 132 P 832]; 
Date v. Gaddis, 10 Kan. A. 358, 59 P 
Ky.—Magruder v. Ericson, 146 Ky. 
89, 141 SW 1195; Spradlin v. Stanley, 
124 Ky. 701, 99 SW 965, 30 KyL 928; 
Hopkins vy. Sodouskie, 1 Bibb 148; 
Patrick v. McClure, 1 Bibb 52. 
Me.—Hall v. Decker, 51 Me. 31. 
Md.—Citizens’ Security, ete., Co. v. 
Wilson, 50 Md. 90; Oliver v. Palmer, 
11 Gill & J. 426. Compare Ringgold 
ae pinssold, 1 Harr. & G. 11, 18 AmD 


Mass.—Allwright v. Skillings, 188 
Mass. 538, 74 NE 944; French v. Pe- 
ters, 177 Mass. 568, 59 NE 449; Flit- 
a v. Butler, 165 Mass. 119, 42 NE 

3. 

Mich.—Butterfield v. Beardsley, 28 
Mich, 412. 

Minn.—Rhoades v. Siman, 24 Minn. 
192; Teller vy. Bishop, 8 Minn. 226; 
Califf v. Hillhouse, 3 Minn. 311; Ba- 
zille v. Ullman, 2 Minn. 134. 

Miss.—Ricks v. Hilliard, 45 Miss. 


359) 
Mo.—Hornblower v. Crandall, 78 
Mo. 581. 
on H.—Ireland v. Drown, 61 N. H. 
N. M.—Albuquerque First Nat. 


Bank v. McClellan, 9 N. M. 636, 58 
P 247; Wells v. Walker, 9 N. M. "456, 
54 P 875 

N. Y.—Kraemer v. Adelsberger, 122 
Ni ¥., 467,25) INE2859): (Platt v. Platt, 
105 N. Y. 488, 12 NE 22: Buffalo, etce., 
RY: Pi Cow ave Brainard, 9 N. Ye HOO: 
Greason v. Holcomb, 131 App. Div. 
868, 116 NYS 336 [aff 196 N. Y. 571 
mem, 90 NE 1159 mem]; Shaw v. 
Bryant, 65 Hun 57, 19 NYS 618; Dai- 
nese v. Allen, 36. N. Y. Super. 98, 45 
HowPr 430, 14 AbbPrNS 363; Shel- 
don v. Wood, 15 N. Y. Super. 267 
[aff 24 N. Y. 607]; Dean v. Roesler, 
1 Hilt. 420; Rosenstock v. Hoggarty, 
18 NYS 223 [aff in 131 N. Y. 647 mem, 
30 NE 867]; Brewer v. Isish, 12 How 
Pasi Wilkes v. Rogers, 8 Johns. 


566. 

N. C.—Battle v. Mayo, 102 N. CG. 
413, 9 SE 384; Scroggs v. Stevenson, 
LOO INC. 354, 6 SE 111; Abernathy v. 
Withers, 99 N. C. 520; 6 SE 376. 

Okl.—Howe v. Hobart, 18 Okl. 243, 
SO me. Boi 

Or.—State v. Grover, 10 Or. 66. 

Pa.—Com. v. Monongahela Valley 


Bank, 239 Pa. 254, 86 A 719: Scott 
AIC Scott, iO GaRa. 132, 46 A 379; Tor- 


rey v. Seranton, 133 Pa. H73, 197A. 
351; McLellan’s "App. 26 Pa. 463. 
I—McAuslan vy. McAuslan, 34 


R. 
R. 1. 462, 83 A837. 

S. C.—Talbert v. Hamlin, 86 S. C. 
523, 68 SE 764; Brown v. Rogers, 76 
S. C. 180, 56 SE 680; State Bank v. 
Rose, 20 S. C. Eq. 257. 

S. D.—Merchants Nat. Bank v. Mc- 
Kinney, 4S. D. 226, 55 NW 929. 

examen v. Smith, 10 Tex. Civ. 
A. soeor 32 SW 28. 

Vt.—Manning v. Leighton, 66 Vt. 
56, 28 A 630; Walton v. Walton, 63 
Vt. Hla 22 A 617; Graham v. Stiles, 
5h VG 578; Greenleaf v. Leach, 20 Vt. 

Va.—Kincheloe v. 
119, 78 SE 603; Cralle v. Cralle, 84 
Va. 198, 6 SH 12; Beckham v. Dun- 
can, 5 SE 690; Nickels v. Kane, 82 
Va. 309; Liberty Sav. Bank v. Camp- 
bell, 15 Va. 534; Simmons y. Sim- 
mons, 33 Gratt. (74 Va.) 451; 


Gibson, 115 Va. 


Cole 


ip « 


‘we 
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not sufficiently specific ;2° that it did not inelude all 
the issues;*? that the evidence before the commis-. 
sioner was not returned with the report;°? that a 


Ve Cole, "23 Gratt. (69 Van) woos ele 
ters v. Neville, 26 Gratt. (67 "Va.) 
549; Perkins y. Saunders, 2 Hen. & 


M. (12 Va.) 420; Jones v. Watson, 3 
Call (i jMan). 253: 
W. Va.—Evans v. Shroyer, 22 W. 
Va. 581; Arnold v. Casner, 22 W. Va. 
444; Sandy v. Randall, 20 W. Va. 244; 
Chapman vy. Pittsburgh, ete., R. Co., 
18 W. Va. 184; McCarty v. Chalfant, 
14 W. Va. 531; Ogle v. Adams, 12 W. 
Va. 213; Wyatt v. Thompson, 10 W. 


Va. 645; Hyman v. Smith, 10 W. 
Va. 298; Hllison v. Peck, 2 W. Va. 
487. 

Wis.—Thornton v. Haton, 45 Wis. 


618; Milwaukee County v. Ehlers, 45 
Wis. 281; Gilbank vy. Stephenson, 30 
Me 155; Jenkins v. Esterly, 22 Wis. 
oeae B.—Clark v. Schofield, 28 N. B. 

[a] Default cases.—The rule that 
exceptions must be taken to the mas- 
ter’s report in order to attack a de- 
cree based thereon applies to de- 
fault cases. Pennell v. Lamar Ins. 
Co., 73 Ill. 303; Hurd v. Goodrich, 59 
Tll. 450; Brockman vy. Auiger, 12 Ill. 
me Dates v. Winstanley, 53 Ill. A. 

[b] An allowance made by a mas- 
ter, which is carried forward in the 
decree, cannot be successfully com- 
plained of on review where no objec- 
tion or exception was taken to such 
allowance. Williamson v. Warfield, 
136 Ill. A. 168 [aff 233 Ill. 487, 84 
NE 706]. 

[c] Where the parties to a cause 
treated objections filed before the 
master as exceptions filed before the 
court, the appellate court will like- 
wise so treat them, notwithstanding 
the absence of an order making such 
objections exceptions. Otis v. Cot- 
tage ‘Grove Mfg. Co., 121) Ill. A. 233. 

[d]_ Questions of law which might 
have been raised before the board of 
commissioners in a proceeding to es- 
tablish a drain must, in order to be 
available in the supreme court, haye 
been presented to, and ruled upon, 
by the circuit court. Ford v. Ford, 
110 Ind. 89, 10 NE 648. 

[e] Where a guardian sues in 
equity on behalf of an insane ward, 
the fact that no objections to the 
master’s report or exceptions to a de- 
cree were made by the complainant 
may not prevent him, as guardian, 
from asserting error ‘in the decree. 


Broughton vy. iWellerniili4 silieAs 
[f] Error preserved.—As assign- 


ment of error, charging that there 
was error in not taking into account 
a certain item, is properly preserved 
where the master’s report is object- 
ed to and the objections filed to such 
report are subsequently ordered to 
stand as exceptions. Cooper v. 
Cooper, 164 Ill. A. 515 [aff 256 Ill. 
160, 99 NE 871]. 

19. Fitzpatrick v. Fitzpatrick, 6 
Nev. 63; Scott v. Scott, 196 Pa. 132, 
46 A 379. 

[a] An objection that the master’s 
report is' not signed is waived when 


not raised in lower court. Madaj v. 
Maiday, Sani qeAle 4 7st 
20. Englebrecht v. Rickert, 14 


Minn. 140. 

21. Coghlan v. South Carolina R. 
Co, 42) Uy Se l01s ho SCt Hs 0eb es 
ed. 951; Ward v. ‘Ward, 174 I. 432, 
51 NE 8063 Bender v. Matney, 122 
Mo. 244, 26 SW 950; Ingraham v. 
Gilbert, 20 Barb. (N. Y.) 151. 

22. Glos v. Woodard, 202 Ill. 480, 
67 NE 3; Felton v. Felton, 47 Ww. 
Wiis 34 SE 753 (holding that if a 
commissioner fails to return, with 
his_ report, the evidence before him, 
the party desiring it must, in order 
to make its absence a ground of er- 
ror, ask the court to require its pro- 
duction). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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finding was not within the issues;?* that special 
findings were not made;*4 that the report did not 
include the master’s opinion which was directed to 
be given by the order of reference;”> that the re- 
port or findings are not sustained by the evidence 
or are against the weight of the evidence;?® that 
his conclusions of law are incorrect;?* or that the 
findings of fact and the conclusions of law were 
not stated separately.2* But, although no excep- 
tions or objections have been interposed to a mas- 
ter’s report, all questions of law which do not find 
warrant in the facts found are subject to review.?° 
And the fact that a party defendant in a foreclosure 
proceeding did not appear before the master and 
object to the report does not preclude him from in- 
sisting in the appellate court that the decree is not 
supported by the ailegations of the bill of com- 
plaint.2° Objections and exceptions to a master’s 
report must be specific, in order to avail an appeal- 
ing party in a court of review.*+ 

Want of opportunity to object. The rule that ob- 
jections to the report of referee, master, etc., must 
have been made in the lower court does not apply, 
it seems, if there was no opportunity to object ;*? 
but, in order that this exception may be available, 
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the party must have been free from laches.** 

An objection that a party had not filed exceptions 
in the superior court to the report of an auditor 
comes too late when made for the first time in the 
supreme court on an agreement reserving the case 
for determination.** 

What report must include. The report of a ref-. 
eree need not, for purposes of appeal, include find- 
ings made by ‘him at the request of a party.®® 

[§ 768] (28) Motion in Arrest or for New Trial 
or Rehearing. As a rule objections cannot be urged 
for the first time on appeal in relation to motions 
in arrest of judgment or for a new trial®® or a re- 
hearing.*’ The rule has been applied, for example, 
to the objection that the motion for a new trial was 
not properly before the court,?* or was not made or 
filed in time;*® that the notice of motion was in- 
sufficient,*° or that there was no notice of the mo- 
tion ;*4 that the motion was not signed by the party 
or his counsel;#? that an amendment of a motion 
was not properly served prior to the time of the 
hearing ;** that the matter set up in the amendment 
was not germane to the original motion,** or that 
no formal motion was filed, notice of the motion 
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and an order overruling it appearing of record;** 
that there was delay in bringing the motion to a 
hearing ;*° that the affidavits for a new trial were 
insufficient,*7 or were filed too late;4® that the as- 
signment of errors on the motion is incorrect ;*® 
that no statement of the ease on which the motion 
was based was filed as required by statute;°° that 
the motion was submitted without any statement in 
writing of the grounds relied upon, as required by 
statute;°? that the statement for use on the motion 
was incorrect.or insufficient, or not properly settled 
or allowed;°? that the brief of evidence was not 
approved by the judge;>* that attorneys other than 
those of record appeared in behalf of the motion;** 
that affidavits of jurors were erroneously received 
to impeach their verdict;°° that the court failed to 
file reasons for overruling the motion;°° or that the 
special judge who tried the case had no authority 
to act on the motion for a new trial at a subsequent 
term.®? The grounds of the objection must be 
pointed out.65 On the other hand, it has been held 
that the trial judge’s failure to exercise his dis- 
cretion in passing on a motion for new trial will 
be reviewed, although urged for the first time on 
appeal.®® 

Objections to order for new trial. It cannot be 
objected for the first time on appeal that an order 
for the hearing of a motion for new trial was in- 
definite as to the time and place of hearing;® or 
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that an order granting a new trial does not enu- 
merate the papers and evidence upon which it was 
made, as required by statute.®+ 

Motion to amend petition. Where plaintiff moved 
in open court at the hearing of a motion for a new 
trial for leave to amend the petition, and the mo- 
tion after hearing was put in formal shape and 
filed, defendant cannot complain on appeal that the 
motion was not in writing ‘at the time of the hear- 
ing, he not having then objected on such ground. 

The rulings on and the grounds of a motion for a 
new trial must be specifically stated and the objee- 
tion pointed out;°? and no other grounds other than 
those stated in the motion will be considered on 
appeal.®* The same rule applies to motions in ar- 
rest of judgment. A motion for a new trial for 
prejudicial cause occurring after the ease has been 
submitted, which the defeated party by the exercise 
of reasonable diligence could not have foreseen, will 
be reviewed on appeal, although no motion for judg- 
ment or nonsuit was made during the trial.®® 

[§ 769] (29) Judgment, Order, or Decree **— 
(a) In General. An appellate court will not review 
alleged errors in a judgment, order, or decree, whieh 
are not fundamental, or apparent of record, unless 
appellant or plaintiff in error, by presenting proper 
objections, by motion or otherwise, gave the trial 
court an opportunity to correct the errors.°® In 
other words, objections to errors and irregularities 
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65. Hartrhan v. Ruby, 16 App. (D. 
C.) 45 (holding that a ground of er- 
ror in a motion in arrest of judg- 
ment, stated as “for errors and de- 
fects apparent on the face of the 
record,’ is too general to be made 
the basis of an assignment of error 
on appeal); Massucco v. Tomassi, 80 
Vt. 186, 67 A 551. 

66. Ruckman v. Ormond, 42 Or. 
209, 70 P 707. 7 

67. Amount of recovery or extent 
of relief see infra § 781. 

Adherence to theory pursued below 
as to damages see supra § 631. 

Insufficiency of evidence see supra 
§ 745 et seq. 

Judgment by confession see supra 


§ 448. 

Void judgment, order, or decree see 
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551, 43 L. ed. 818]. 

Ala.—Napier v. Elliott, 117 Ala. 113, 
58 S 435. 

Ark.—Morgan vy. St. Louis, ete, R. 
Co., 106 Ark. 74, 152 SW 1023 (hold- 
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thereafter set aside such judgment 
on the ground of want of jurisdic- 
tion, and affirmed the judgment of the 


justice of the peace, plaintiff was en- 
titled to complain on appeal of the 
order setting aside the judgment, al- 
though he failed to object to the or- 
der affirming the justice’s judgment); 
Jones v. Dyer, 92 Ark. 460, 123 SW 
757; Boone County Bank vy. Byrum, 
68 Ark. 71, 56 SW 532. 

Cal.—Union Collection Co. vy. Oliver, 
23 Cali A; c3h85 el 3 FPe1oOsi2g 

Colo.—Haines v. Christie, 27 Colo. 
288, 60 P 567; Drake v. Root, 2 Colo. 
685; Cripple Creek Syndicate Min., 
ete., Co...v. Snyder, 5 Colo; Ay 4414, 
38 P 1096. 

Conn.—Beckwith v. Cowles, 85 
Conn. 567, 83 A 1113; Allis v. Hall, 76 
Conn. 322, 56 A 637; Chester v. Leon- 
ard, 68 Conn. 495, 37 A 397. 

Fla.—Malsby v. Gamble, 61 Fla. 
310, 327, 54 S 766. 

Ill._—Henderson v. Kibbie, 211 Ill. 
556, 71 NE 1091 (error in fixing the 
beginning of the period for the com- 
putation of interest on certain sums 
which complainants were bound to 
pay as a condition of relief); Jen- 
nings v. Neville, 180 Ill. 270, 54 NE 
202; Salomon v. Chicago Title, ete., 
Co., 115 Ill. A. 194; Jocelyn v. White, 
98 Ill. A. 50 [rev 201 Ill. 16, 66 NE 
ery Farrelly v. Hogshead, 97 Ill. A. 


Ind.—Masterson v. Southern R. Co., 
170 Ind. 296, 84 NE 505; Chicago, 
etc, R. Co. v. Eggers, 147 Ind. 299, 
45 NE 786; Hawks v. Goshen, 144 
Ind. 343, 43 NE 304; Midland R. Co. 
v. Dickason, 130 Ind. 164, 29 NE 775; 
Hormann vy. Hartmetz, 128 Ind. 353, 
27 NE 731; Bristow v. McClelland, 
122 Ind. 64, 22 NE 299; Thames Loan, 
etc., Co. v. Beville, 100 Ind. 309; Fos- 
ter v. Bringham, 99 Ind. 505; Ingel 
v. Scott, 86 Ind. 518; Lebanon First 
Nat. Bank v. Hssex, 84, Ind. 144; 
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in the judgment, order, or decree as to matters of 
form and procedure must be taken in the lower 
court by some appropriate method, to authorize a 
review thereof on error or appeal.®® 
hand an objection which goes to the foundation of 
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La.—Swift v. Armstrong, 18 La. 
Ann. 189; Spiller v. Their Creditors, 
16 La. Ann. 292; Cooper v. Pellerin, 
9 Rob. 450. 

Md.—New York, ete, R. Co. v. 
Waldron, 116 Md. 441, 82 A 709, 39 
LRANS 502. 

Mich.—Mette v. Mette, 154 Mich. 
662, 118 NW 588; Redfield v. Reid, 
148 Mich. 545, 112 NW 124; Miller v. 
McLaughlin, 141 Mich. 433, 104 NW 
780; Patterson v. Kennedy, 122 Mich. 
343, 81 NW 91; Belding v. Meloche, 
113 Mich. 223, 71 NW 592; Gill v. De 
Armant, 90 Mich. 425, 51 NW 527; 
Swift v. Applebone, 23 Mich. 252. 

Mo.—Murphy v. Wabash R. Co., 
228 Mo. 56, 128 SW 481; Newton v. 
St.) Louis;,ete:, RR. ‘Co. 168" Mo, -A. 
199, 153 SW 495 (error apparent on 
record); Barry County v. Sherman, 
146 Mo. A. 691, 125 SW 781; Baird v. 
Baird, (€A.) 113° °SW._ 216; Love v. 
Love, 98 Mo. A. 562, 73 SW 255; Nich- 
ols v. Dodson Lead, etc., Co., 85 Mo. 
A. 584. 

Nebr.—McClave v. McClave, 60 
Nebr. 464, 83 NW oe Ley v. Pilger, 
59 Nebr. 561, 81 NW 507. 

N. J.—Schmid Lig, BLA eh UNA ig RE 
635, 87 A 452. 

N. Y.—Dahistrom v. Gemunder, 198 
N. Y. 449, 92 NE 106, 19 AnnCas 771 
(judgment on account of insufficient 
pleading). 

Ok. priiaie wl v. Bentley, 16 Okl. 
JIGQET Se) lS abs, 

Or.—Columbia Valley Trust CONV s 
Smith, 56, Or. 6, 107 P 465; Heilner 
v. Smith, 49 Or. 14, 88 P 299; Shirley 
Nearer eh, 16 Or. 88, 18 P 351, 8 AmSR 


Pa.—Superior Nat. Bank v. Stadel- 
man, 153 Pa. 634, 26 A 201. 

Ss. D._Lindskog | @ Schouweileér, 12 
S. D. 176, 80 NW 1 

Tex. —Sanger —e Corsicana Nat. 
Bank, (Civ. A.) 87 SW 737 [aft 99 
Téx. 565, 91 SW 1083]; Scott y. Cox, 
30 Tex. Civ. A. 190, 70 SW 80 


Wash.—Walton v. re Se 38 
Wash. 34, 80 P 196. 
Wis.—Packard _ v. Kinzie Ave. 


Heights Co., 105 Wis. 323, 81 NW 488. 
: [a] Where a part of a judgment 
is valid it will stand unless proper 
steps are taken by objection present- 
ed to the trial court to obtain a mod- 
ification thereof. Guynn vy. Wabash 
COUN Tapes ly Con So eine AN aod 


101 NE 738. 
69. D. C—Cowen v. Merriam, ey 
App. 186. 


Tll.—Hill Constr. Co. v. Chicago, 
ete., R. Co., 174 Ill. A. 600. 

Ind.—Allen y. Studebaker Brothers 
Mfg. Co., 152 Ind. 406, 53 NE 422. 

Ky.—Com. v. Prudential L. Ins. Co., 
149 Ky. 671, 149 SW 921; Tennis Coal 
a y. “Aisher, 143 Ky. 223, 136 SW. 

97. 

Mad.—Castleberg v. Wheeler, 68 Md. 
PAD Se WA NaS 

Mo.—Robertson vy. Ackermann, 173 
Mo. A. 103, 155 SW 877. 

N. D.—Little v. Little, 2 N. D. 175, 
49 NW 736. 

Or.—Heilner v.. Smith, 49 Or. 14, 
SS, Oo: 

Can.—Buckley v. Fillmore, 8 Dom 
LR 526. 

[a] Judgment in favor of one de- 
fendant.—Where no objection has 
been interposed in the trial court to 
the rendition of judgment in favor of 
one of the defendants, a cross assign- 
ment of error based on such ruling 
will not be reviewed. Armstrong v. 
King, (Tex. Civ. A.) 130 SW. 629. 

[b] Decree by two judges in rela- 


tion to same matter.—It is too late] 


on appeal to raise objections to a 
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decree because the judge of one of 
the divisions of a district court ren- 
dered a decree touching a part of the 
property, and another judge of an- 
other division also made a decree in 
relation to the same matter. John- 
gs v. Barkley, 47 La. Ann. 98, 16 S 

{[c] The fact that judgment was 
prematurely rendered, immediately 
on the making and filing of the find- 
ings of fact, is not ground for com- 
plaint on appeal where there was no 
objection below, and no motion was 
made to set the judgment aside on 
that ground, and it appears that ap- 
pellant has lost none of his rights 
thereby. Main v. Johnson, 7 Wash. 
Bal eS Ope Ole 

[ad] Upon an appeal from an or- 
der denying a motion to vacate a pre- 
vious order, the appellate court 
should not consider the objection 
that the order to show cause on such 
motion did not specify the irregu- 
larities or grounds upon which it was 
sought to set the original order aside; 
unless it appears that such objection 
was made in the trial court. Miller 
v. Kent, 59 HowPr (N. Y.): 321. 

[e] Objection that the court, in 
dismissing an action for want of ju- 
risdiction, should have docketed a 
separate cause of action set up in 
the complaint cannot first be raised 
on appeal. Dhooghe v. Chicago, etce., 
R. Co., 91 Nebr. 618, 1836 NW 1075. 

{f] Foreclosure.—In an action to 
foreclose a mortgage, an objection 
that plaintiff had no right to judg- 
ment for possession only, independ- 
ent of other relief,-cannot be consid- 
ered on appeal where such objection 
was not made at the trial. Sperry v. 
Butler, 75: Conn. 369, 53 A 899. 

[g] Decree for temporary alimony. 
—On appeal by the husband from a 
decree awarding temporary alimony, 
he is not entitled to complain that 
the decree leaves the question of 
reconciliation entirely in the wife’s 
hands where the objection was not 
made below, and he does not appear 
to have proposed a form of decree. 
eae v. Austin, 42 Colo. 130, 94 P 


oFing Assessment of damages and 
benefits for public improvement.— 
Where the assessment of damages in 
favor of plaintiff for a proposed ditch 
through his lands was paid by offset- 
ting the amount of such damages 
against plaintiff's assessment of ben- 
efits, plaintiff's failure to object in 
the trial court to the manner of pay- 
ing the damages and his failure to 
assign error on that account for ap- 
peal precluded him from urging the 
objection as a ground for reversal. 
McCaleb v. Coon Run Drain., ete, 
Dist., 190 Ill. 549, 60 NE 898. 

[i] An objection to an interlocu- 
tory order that it was made on an 
affidavit of information and belief 
which did not disclose the source of 
such information (N.S. Judicature 
Rules, Ord. 36 rule 3) is too late if 
first raised on appeal. Buckley v. 
Fillmore, 8 DomLR 526. 

[ij] Want of opportunity to object. 
—In a suit to set aside a tax deed, 
the purchaser, not having an oppor- 
tunity to object, before the chancel- 
lor, that the decree did not provide 
for his reimbursement, is entitled to 


raise such objection on appeal. Kuhn 
v. Glos, 257 Ill. 289, 100 NE 1003 
70. Cal.—Riley .v. Loma Vista 


Ranch Co., 5 Cal. ts 25,, 89° P 849. 


Colo. —Abernethy v. Wright, 23 
Colon VAs, 81, PZ. P4250) 
D. C.—Warner v. Baker, 36 App. 


493. 
Ill—Kearney y. Chicago, 
293, 45 NE 224. 


163 Mil. 


[3C.J.] 875 


the judgment may be made for the first time in the 
appellate court, 
been made in the lower court to set the judgment 


and without any motion having 


Entry of judgment on erroneous award. An ob- 


Ind.—McCauley v Holtz, 62 Ind. 
205; Brandis vy. Grissom, 26 Ind. A. 
661, 60 NE 455. 

lowa.—Edgar v. Greer, 7 lowa 136. 

Ky.—Breckinridge v. Peeble, 38 
SW _ 871, 19 KyL 510; Moss v. Wolf, 
16 KyL 398; Durham’ v. Lefevers, 15 
KyL 608; Mitchell v. Ray, 3 Kyl 
754; Bunger vy. Hart, 3 Kyl 518. 

Miss.—Alexander v. Porter, 88 
Miss. 585, 41 S 6; Douthit v. State, 30 
Miss. 

Mo.—Bateson v. Clark, 37 Mo. 31; 
Arndt v. Arndt, 177 Mo. A. 420, 163 
SW 282; Barber Asphalt Pav. Co. Vv. 
Field, 134 Mo. A. 663, 111 SW 907; 
Girdner v. Bryan, 94 Mo. A. 27, 67 SW 
699; Nichols v. Dodson Lead, CLC 
Co., 85 Mo. A. 584: Wm. S. Merrill 
Chemical Co. v. Nick ells, 66 Mo. A. 
678 


Nebr.—Escritt v. Michaelson, 73 
Nebr. 674, 103 NW 300, 106 NW 1016, 
10 AnnCas 1039; Blaco v. State, 58 
Nebr. 557, 78 NW 1056. 

N. Y.—Kent v. Binghamton City 
Common Council, 90 App. Div. 553, 86 
NYS 411 (holding that, where a judg- 
ment was entered without a decision 
having been filed, as required by the 
code, and no motion was made to 
vacate it for that reason, it would 
be reversed and the case remitted 
for decision). 

Okl.—Kellogg v. Comanche County 
PERO! Dist. No. 10, 18 Okl. 285, 74 P 

10. 


Pa.—Com. v. Bangs, 22 Pa. Super. 
403. 

S. D.—Goldberg v. Sisseton Loan, 
etc., Co., 24 S D. 49, 123 NW 266, 140 
AmSR 775. 

Tex.—Missouri, ete, R. Co. v. Che- 
nault, 92 Tex. 501, 49 SW 1035; Dean 
v. Lyons, 47 Tex. 18; Bisseli v. La- 
vaca, 6 Tex. 54; Houston, etc., R, Co. 
v. Shults, (Civ. A.) 90 SW 506; Par- 
ham v. Shockler, (Civ. A.) 73 SW 


839; Friedman v. Payne, (Civ. A.) 
35 SW 47. 
Wash.—Morrison v. Berlin, 37 


Wash. 600, 79 P 1114 (demurrer er- 
roneously ‘sustained). 

W. Va.—Johnson vy. Wheeler Lum- 
ber Co., 69 W.Va. 539, 72 SE 470; 
Dent v. Pickens, 61 W. Va. 488, 58 
SE 1029; Morrison v. Leach, 55 W. 
Va. 126, 47 SE 237; Second Nat. Bank 
v. Ralphsnyder, 54 W. Va. 231, 46 
SH 206. 

[a] Want of necessary parties.— 
Bissell v. eo ae 6 Tex. 54. See 
supra § 68 

[b] meveorial defect in process.— 
Alexander v. Porter, 88 Miss. 585, 
412 Shi Douthithivs "State, 30 Miss. 
133. But see Ley v. Pilger, 59 Nebr. 
561, 81 NW 507 (holding that error 
will not lie to the district court to 
correct or set aside a judgment of 
the county court rendered upon a de- 
fective process, where the county 
court has not had the question pre- 
sented and has not been given an 
opportunity to correct such error, un- 
der Code Civ. Proc. §§ 597, 598, which 
provide that a mistake, neglect, or 
omission of the elerk shall not be a 
ground of error until the same has 
been presented and acted on in the 
court where such mistake occurred, 
and that rendering judgment before 
an action stands for trial, according 
to the code provisions, shall he 
deemed a clerical error). And see 
Blue v. Poling, 68 W. Va. 547, 70 SE 
279. Compare also supra §§ 690, 691. 

[ec] Material defect in pleadings. 
—(1) Warner v. Baker, 86 App. (D. 
C.) 4938; Williams v. Mercer, 137 Ga. 
39, 72 SE 341; Edgar v. Greer, 7 
Towa 186. See Brown County v. Keya 
Paha County, 88: Nebr. 117, 129 NW 
250 (petition liberally construed); 
Fritz v. Hathaway, 135 Pa. 274, 19 
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jection to the entry of a judgment under an award 
made under a submission by order of the court, 
which could be obviated by further evidence, comes 
too late when made for the first time on appeal.’ 

Judgment on unconfirmed referee’s report. A 
judgment entered on a referee’s report cannot be 
objected to for the first time on appeal on the 
ground that it was not preceded by an order con- 
firming the report.”” 

Rendition without trial of issue of fact. Where 
a party fails to object or except to the rendition 
of judgment by the trial court, he cannot complain, 
on appeal, that the judgment was rendered without 
trial of the issues of fact.7° 

Insufficiency of tender. Error in rendering a 
judgment because of the insufficiency of a tender 
is not available on appeal, where the point was not 
made in the lower court.” 

Injunction. A motion in the lower court to dis- 
solve a temporary injunction is not essential to the 
right to appeal from the order granting the same.’° 
And in New York it has been held that one appeal- 
ing from an order granting a temporary injunction 
may have an error in the order corrected in the 
appellate division, although he made no request for 
such correction in the court below.7® But in In- 
diana it has been held that defendant cannot com- 


APPEAL AND ERROR 


[$§ 769-772 


plain, on appeal, beeause of the award of a manda- 
tory injunction, where he made no motion to modify 
the deeree.”” 

[§ 770] (b) Judgment by Default or Decree Pro 
Confesso. The general rules above stated apply 
to objection to the erroneous entry of a judgment 
by default or decree pra confesso.*® And where a 
judgment by default has been entered, and defend- 
ant desires to appeal from the assessment of dam- 
ages, the proper mode is to move to set aside the 
assessment, and, if the motion is denied, to take an 
exception.”® In some jurisdictions, as we have seen, 
an appeal or writ of error will le from a judgment 
by default or decree pro confesso without first mov- 
ing in the lower court to correct or set the same 
aside, but the general rule is otherwise.®° 

[§ 771] (c) Improper Refusal of Judgment. It 
is also held that an objection that judgment was 
improperly refused must have been taken in the 
court below, in order that it may be considered on 
appeal.®? 

[§ 772] (d) Form of Judgment. Where the 
proceedings in ‘the trial court authorized the rendi- 
tion of a judgment or decree against the party com- 
plaining, it will not be reversed upon appeal or 
error because of a mere error or irregularity in its 
form, to which no objection was made below.®? 


A 1011; Parham v. Shockler, (Tex. 
Civ. a) 73 SW 839. See also supra 
§ 708. But see Allen yv. Studebaker 
Bros. Mfg. Co., 152 Ind. 406, 53 NE 
422 (holding that the objection that 
a personal judgment for a party who 
filed neither a complaint nor a cross 
complaint was error cannot be first 
urged on appeal). And compare su- 
pra § 701 et seq. (2) Im replevin, 
where the answer of defendant does 
not demand a return of the property, 
a judgment for return is patent error 
on the record, and will be noticed by 
the appellate court without motion in 
arrest. Wm. S. Merrill Chemical Co, 
v. Nickells, 66 Mo. A. 

{d] Correctness of instructions.— 
The evidence may be reviewed, on ap- 
peal, to determine the applicability 
and correctness of instructions based 
upon it, although no objection was 
made to the judgment. Mastin v. 
Bartholomew, 41 Colo. 328, 92 P 682. 

fe] Refusal of jury trial. Under 
Rev. St. (1899) § 866 (Annot. St. 
[1906] p 815), requiring the supreme 
court, on appeal or writ of error, to 
examine the record and award a new 
trial, the refusal to award a jury 
trial, when the pleadings presented a 
ease for a jury and demand for a 
jury was made, being error apparent 
on the record, may be taken advan- 
tage of on appeal without motion in 
arrest of judgment. Frowein v. Po- 
age, 231 Mo. 82, 132 SW 241. 

{f] Questions of jurisdiction of 
the circuit court to render a partic- 
ular judgment can be reviewed on the 
record proper without a motion in 
arrest or to set the judgment aside. 
Arndt v. Arndt, 177 Mo. A. 420, 163 


SW 282. 

71. McMillan v. James, 105 IIl. 
194. 

72a WiAttlesiv.s Lokttlesi2 Nes: 3175, 
49 NW 736. 

73. Coon v. Bean, 69 Ind. 474; 


Roberts v. Norris, 67 Ind. 386 (hold- 
ing that, where, after the overruling 
of defendant’s demurrer to plaintiff’s 
reply, defendant stood upon the de- 
murrer and made no objection to the 
rendition of judgment for plaintiff, he 
thereby waived his right to the trial 
of any question of fact). 

74, Wisconsin Lumber’ Co. _ v. 
Greene, etc., Tel. Co., 127 Iowa 350, 
101 NW 742, 109 AmSR 387, 69 LRA 
968. 

CARON ely 


75. Meredith v. Aurora, 


Co., 142, Tk JA. 47>; ~Henderson sv. 
Flanagan, 75 Ill. A. 283. 

76. American Ice Co. v. Meckel, 
109 _ App. Div, 93; 95 NYS 1060. 

77. Gary v. Much, 180 Ind. 26, 101 
NE 4 (holding that an objection that, 
although a judgment enjoining the 
vacation of a highway was correct 
as to a part of the highway, it was 
erroneous as to another part could 
not be reviewed where no motion was 
made below to modify the judgment); 


Shroyer v. Campbell, 31 Ind. A. 83, 
67 NE 193. 
78. I1l.—Allport v. Meutsch, 166 


i A. 172; Dorn v. Smith, 106 Ill. A. 
seer oenEOR v. Vutrick, 14 Ind: 
Miss.—Alexander v. Porter, 88 
Miss. 585, 41 6. 
Pa.—Com. v. Bangs, 22 Pa. Super. 
403 (appeal allowed from premature 
judgment by default on rule to show 
defense without rule to strike off). 
Tex.—New York L. Ins. Co. v. Her- 
bert, 48 Tex. Civ. A. 95, 106 SW 421; 
Prestage ae Moving a lex SAE Crys 


Cases 

Va.—Smith vy. Powell, 98 Va. 431, 
386 SE 522. 

Wash.—Macy v. Sullivan, 41 Wash. 
564, 84 P 601; Walton vy. Hartman, 
38 Wash. 34, 80 P 196. 


W. Va.—Cipher v. Bowen, 56 W. 
WaetS3, 29) SH ss Morrison v. 
Leach, 55 W. Va. 126, 40 SH 2373 


Ferrell v. Camden, 49 W. Va. 225, 38 
SE 581; Watson Vv. Wigginton, 28 W. 
Va. 533. 

[a] Note not produced in evidence. 
—An objection that the note sued on 
was not produced in evidence at the 
time judgment by default was ren- 


|dered in the lower court cannot be 
‘made for the first time in the court 


of. appeals. Prestage v. Loving, 1 
TexitAre Oly. Casa sy ous 

{b] Judgment by default against 
one joint trespasser.—An objection to 
a judgment by default against one 
defendant, sued jointly with others 
for trespass, cannot be made for the 
first time on appeal. Johnson y. Vu- 
trick, 14 Ind. 216. 

[ec] Entry without notice.—An ap- 
peal from a default judgment, irreg- 
ularly entered without notice to a 
defendant who had appeared in the 
action, will not lie until defendant 
has first called the trial court’s at- 
tention to the irregularity by motion 


to set the judgment aside. Walton v. 
Hartman, 38 Wash. 34, 80 P 196. 

79. Wanack v. Peo., 187 Ill. 116, 
58 NE 242 [aff 87 Ill. A. 371]; Phe- 
nix Ins. Co. v. Hedrick, 73 Ill. A. 601 
[aff 178 Ill. 212, 52 NE 1034]. 

80. See supra § 449 et seq. 

81. Tucker v. Hyatt, 151 Ind. 332, 
51 NE 469, 44 LRA 129; Johnson v. 
Williams, 145 Ind. 645, 43 NE 1054 
(holding that, where no motion was 
made in the trial court for judg- 
ment in favor of appellant on the 
special verdict or special findings by 
the court, an assignment that the 
court erred in overruling a motion for 
judgment in favor of appellant pre- 
sents no question for review on ap- 
peal); Castleberg v. Wheeler, 68 Md. 
266, 12 A 3 (for want of a replica- 
tion). 

[a] Improper refusal of nonsuit. 
—An objection that the lower court 
refused a nonsuit for want of proof 
of a demand cannot be taken for the 
first ee on appeal. Baker v. Joseph. 
16 Cal. , 

[b]  eotaual of judgment non ob- 
stante yore ee aan the act of 
April 22, 1905 (P. L. 286), condition- 


ing a judgment non obstante veredic- ~ 


to on the presentation, before verdict. 
of a point requesting binding. instruc- 
tions, error cannot be predicated on 
a refusal to so enter judgment, where 
no point requesting binding instruc- 
tions was submitted. Haiey v. Amer- 
ican Agriculture Chemical Co., 224 Pa. 
SlCr ose AD Die 

82. Colo.—Klug v. Munce, 40 Colo. 
276, 90: P 603. 

Til.— Wallace v. Gatchell, 106 III. 

; North v. Zerwick, 97 Tl, Ay 3.06: 

Ind.—Schilling v. Quinn, LS Tn? 
443, 99 NE 740; Moore vy. Bible, 173 
Ind. 413, 90 NE "892: Sherrin v. Flinn, 

55 Ind. 422, 58 NE 549; Heal v. 
Niagara Oil Co., 150 Ind. 433, 50 NE 
482; Petitt v. Petitt, 138 Ind. 597, 38 
NE 179; Wood v. Hughes, 138 Ind. 
a(S Rees NE 588; Staleup v. Dixon, 136 
Ind. 9, 35. NE 987; Cockrum v. West, 
122 Ind. oles 20 NE 140; Travellers 
Inse Com va Yount, 98 Ind. 454; Rad- 
cliff v. Radford, 96 Ind. 482; Heshion 
VeuesCOnu, os Ind, 570; Anderson v. 
Hubble, 93 Ind. 570, 47 AmR 394; 
Terry v. Shively, 93 Ind. 413; Dixon 
v. Duke, 85 Ind. 434; Sanders v. Far- 
rell, 83 Ind. 28 (reformation and fore- 
closure); Daunhauer v. Hilton, 82 
Ege eup ols Ogborn Vv. Eliason, (Ao 6X3 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and. note number. 
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Thus, such a judgment, not so objected to, will not 
be reversed because it is several instead of joint, 
or vice versa;*? because it is against some of de- 
fendants only, when it should have been against 
all;5* because it is not in the alternative, in an ac- 
tion of replevin *° or detinue;*® because it is based 
upon an erroneous assessment of damages;*’ or 
because it is technically inaccurate in awarding 
‘jointly and severally’’ 


execution 
ants.®® 
Dismissal and nonsuit. 


393; Smith v. Kyler, 74 Ind. 575; Mar- 
tin v. Martin, 74 Ind. 207; Kissell v. 
Anderson, 73 Ind. 485; Beeson v. How- 


ard, 44 Ind. 413; Lewis v. Edwards, 
44 Ind. 333; First Presb. Church v. 
Lafayette, 42 Ind. 115; Kissinger v. 


Hanselman, 33 Ind. 80; Yount v. Turn- 
paugh, 33 Ind. 46; May v. George, 53 
Ind. A. 259, 101 NE 393; Kreitlein v. 
Werger, 52 Ind. A. 199, 97 NE 819, 98 
NE 1005; Cauthorn vy. Bierhaus, 44 
Ind. A. 362, 88 NE 314; Broeker v. 
AHtna L. Ins. Co., 41 Ind. A. 316, 83 
NE 756; Felt v. East Chicago Iron, 
etc., Co., 27 Ind. A. 494, 61 NE 744. 
Mage easy fete v. Shafer, 18 Iowa 

Mo.—Sweet v. Maupin, 65 Mo. 65; 
St. Louis Union Trust Co. v. Mer- 
ritt, 158 Mo. A. 648, 139 SW 824; 
Nichols v. Dodson Lead, etc., Co., 85 
Mo. A. 584. 

Nev.—State v. Consolidated Virgin- 
ia Min. Co., 13 Nev. 

N. Y.—Buck v. Remsen, 34 N. Y. 
383; Peale v. Benjamin, 68 App. Div. 
126, 74 NYS 147 [app dism 171 N. Y. 
631 mem, 63 NE 1120 mem]; Baldwin 
v. McArthur, 17 Barb. 414; Wright v. 
Seer and 51 IN. Y. Super. 499. 

N. D.—Gooler v. Hidsness, 18 N. D. 
338, 121 NW 83. 

-Or.—Gaines v. Vandecar, 59 Or. 
187, TTR ay (243 a 

Pa.—Weaver’s Est., 25 Pa. 434. 

C.—Brown v. Foster, 41 S) C. 
118, TORS Hs 29 95 

Ss. D.—Lindskog vy. Schouweiler, 12 
S. D. 176, 80 NW 190. 

Tex. —Sanger v. Corsicana Nat. 
Bank, | (Give AD 8T Sw. 737, “fate 99 
Tex. 565, 91 SW L0831; Scott: v. Cox, 
30 Tex. Civ. A. 190, 70 SW 802. 

A he any ab v. Langton, 7 Wis. 

4, 

See infra § 775. 

{a] Action against principal and 
sureties.—Upon an appeal from a 
judgment for defendant in an action 
on a bond, it cannot be objected for 
the first time that judgment should 
have been rendered against the prin- 
cipal, even if it should have gone in 
favor of the sureties. Chester v. 
Leonard, 68 Conn. 495, 37 A 397. 

{[b] Error in form of judgment 
against executor.—The objection that 
a judgment against an executor is 
not in proper form, and should have 
been de bonis testatoris, is not one 
that can be made for the first time 
upon appeal. De Lavallette v. Wendt, 
Tb N. ¥. 579, 31-AmR 494. 

{[c] Personal judgment against re- 
ceivers.—The erroneous entry of a 
judgment for plaintiff against receiv- 
ers personally in a case where it 
should have been entered against 
them in their official capacity ete 
not affect the judgment on appeal, 
the absence of any objection to the 
form of the judgmént in the lower 
court, but it will be construed with 
reference to the pleadings and the 
character in which the defendants 
were sued. Cowen v. Merriman, 17 
App. (D. C.) 186. 

[d] Money judgment in replevin. 
—A reversal of a money judgment on 
a replevin bond cannot be had be- 
cause it fails to show that defend- 
ant elected to take such judgment, 


Where on a motion for a 
nonsuit the court dismisses the complaint on the 
merits, and plaintiff fails to have the record cor- 
rected so as to have the decision of the court made 


APPEAL AND ERROR 


[§ 773] (e) 


Judgment. 


against defend- 


rendering an 


and that the judgment was slightly 
in excess of the value of the prop- 
erty, where such errors were not 
called to the attention of the trial 


court. Crill v. Jeffrey, 95 Iowa 634, 
64 NW 625. 
[e] Error in granting relief not 


prayed.—(1) An appellate court will 
not disturb a judgment in quo war- 
ranto proceedings against a public 
officer, whereby the relator was given 
the office, although the action was 
brought merely to oust respondent, 
where no objection to its form and 
extent was made below. Wood v. 
State, 130 Ind. 364, 30 NE 309. (2) 
And where a sale of land was can- 
celed for fraud and the decree re- 
quired it to be reconveyed to the ven- 
dor’s administrator, and it was ob- 
jected on appeal, in the interests of 
other defendants, that this was un- 
warranted, it was held that the ob- 
jection should have been raised on 
the settlement of the decree. Wright 
v. Wright, 37 Mich. 55. 

{[f] ZExtinguishment of principal 
debt by counterclaim. — Where a 
chancellor, in making his decree in 
favor of a complainant, decreed that 
the amount due on a note owing from 
complainant to defendant should ex- 
tinguish pro tanto the sum decreed 
to be paid by defendant to complain- 
ant, the decree should not be dis- 
turbed for this cause where no ob- 
jection was raised when it was en- 
ea Davenport v. Bartlett, 9 Ala. 

{g] Failure to impose condition 
incident to relief.—A tax title was 
set aside without ordering the tax 
repaid to defendant. Plaintiff in his 
bill offered to pay but the point was 
not made at the hearing. It was 
held that, because of this omission, 
the appellate court should not dis- 
turb the decree. Dobbins v. Peoria 


First Nat. Bank, 112/11]. 553. 
[h] Failure to allow benefit of 
valuation laws. — Where defendant 


appears, in an action on a note which 
contains no waiver of benefit of the 
valuation laws, he cannot raise the 
guestion for the first time on appeal 
of the failure of the lower court to 
specify his right to such benefit in 
the judgment. Johnson v. Prine, 55 
HER 351;.O’Brien v. Peterman, 34 Ind. 

Ge 

{i] Failure to dispose fully of mo- 
tion for nonsuit.—Where defendant 
moved for a nonsuit on each of six 
causes of action, but assigned sev- 
eral grounds for the motion, which 
were applicable to the first three 
only, and the record shows that the 
parties and the court thenceforth ig- 
nored the last three causes, it is too 
Jate for defendant to make the ob- 
jection for the first time on appeal 
that the judgment does not dispose 
of these last three causes. Plumer 
v. Marathon County, 46 Wis. 163, 50 
NW 416. 

{j] Failure to render deficiency 
judgment.—In an action by a re- 
mainderman to have taxes paid by 
him declared a lien on the estate of 
the life tenant, plaintiff cannot upon 
appeal complain of the failure of the 
court to render a deficiency judgment 


(Bory Same 


in conformity with the motion, but merely files a 
general exception to the decision on the merits, he 
thereby waives the right to attack the judgment 
on appeal as not in conformity with the motion.*® 

Provision for execution. 
vision in a judgment for the allowance of an exe- 
cution will not be considered when raised for the 
first time on appeal.®° 


Objections to a pro- 


Error in Rendition of Personal 


In the absence of an objection below, 
an appellate court will not reverse a judgment or 
decree for an error, which is one of form only, in - 
unauthorized personal 
against a defendant in an action to enforce a lien,°* 


judgment 


after decreeing the sale of the land, 
unless such judgment was asked and 
refused. Brownlee v. Davidson, 28 
Nebr. 785, 45 NW 651. 

{kj] Failure to require resort to 
personalty.—(1) The omission of a 
decree foreclosing a vendor’s lien to 
require that the vendee’s personal 
property should be first resorted to 
is not available on appeal where no 
objection or exception was made be- 
low. Stelzer v. La Rose, 79 Ind. 435. 
(2) An objection to a judgment that 
it directed a sale of real estate with- 
out inquiry as to a sufficiency of per- 
sonalty will not be noticed on appeal 
when the objection was not made be- 
low. Alshuler v. Yandes, 17 Ind. 291. 

{1] Failure to take judgment on 
count not pleaded to.—Where the 
declaration contained two counts, de- 
fendant pleaded to one, plaintiff de- 
murred, defendant joined, the court 
sustained the demurrer and gave a 
judgment for plaintiff, and defend- 
ant appealed, it was held that it was 
too late for defendant to object in 
the appellate court that plaintiff omit- 
ted’to take judgment by nil dicit om 
the other count, the objection not, 
having been made in the court below. 
Mager v. Hutchinson, 7 Ill. 266. 

83. Colo.—Patterson v. Morrell 
Hardware Co., 19 Colo, A. 414, 75 P 
592. 

Ind.—Carnahan v. Campbell, 59 NE 
1054; Morton v. State, 18 Ind. 198; 
Moore v. Winstead, 24 Ind. A. 56, 55 
NE 777. 

Mo.—Love vy. Love, 98 Mo. A. 562, 
73 SW 255. 

N. rence eee v. Aikin, 1 N. D. 
455, 48 NW 35 

Tex. at aeoerl. etc., R. Co. v. Law- 
son, 55 Tex. Civ. A. 388, 119 SW 921. 

84. Walker v. Mobile Mar. Dock, 
etc., Ins. Co., 31 Ala. 529; Farrelly 
v. Hogshead, 97 Ill. A. 244; Leonard 
v. Fulwiler, 60 Ind. 273; Leonard v. 
Blair, 59 Ind. 510. 

85. Colo.—Klug v. Munce, 40 Colo. 
276; 90. P5603, 
ot .—Woodbury v. Tuttle, 26 Ill. A. 

Ind.—Baker v. Horsey, 21 Ind. 246. 

Iowa.—Crill v. Jeffrey, 95 Iowa 
634, 64 NW 625. 

N. Y.—Peale v. Benjamin, 68 App. 
Div. 126, 74 NYS 147 [app dism 
N. Y. 631 mem, 63 NE 1120 mem]. 

86. Robinson v. Keith, 25 Iowa 
321; Barlow v. Brock, 25 Iowa 308. 

87. Denny v. Graeter, 20 Ind. 20; 


Black v. Jackson, 17 Ind. 13. 


Adherence to "theory pursued be- 
low as to measure of damages see 
supra § : 

Amount of recovery and extent of 
relief see infra § 781. 

88. Sanger v. Corsicana Nat. Bank, 
(Tex. Civ. A.) 87 SW 737 [aff 99 Tex. 
565, 91 SW 1083]. 

389. Woodbridge Vv. Saratoga 
Springs First Nat. Bank, 166 N. Y. 
238, 59 NE 836 [aff 45 App. Div. 166, 
61 NYS 258]. 

90. La Grange vy. Merritt, 96 App. 
DLV. 16,239. NS) 32: 


91. Home Brewing Co. v. John- 
son, 41 Ind. A. 44, 83 NE 358: 
Shrum _ v. Salem, 13 Ind. A, 115, 38 
NE 1050. 
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or foreclose a mortgage,®? or other action.°? On 
the other hand, the judgment will be reversed, even 
though no objection was taken below, when the 
error goes to the foundation of the judgment, as 
where the trial court was without jurisdiction to 
render a personal judgment against defendant.®4 

[§ 774] (f) Failure to Formally Default De- 
fendant Not Appearing. Where the failure to en- 
ter a default against a defendant not appearing 
does not affect the substantial merits of a cause, 
a defect in the judgment in that respect will not 
be considered by a court of review when it was 
not presented to the lower court by pxsoper objec- 
tion.®° 

[§ 775] (g) Irregularities in Entry of Judg- 
ment. Where a judgment or decree has. been prop- 
erly rendered, a mere irregularity or informality 
in its entry cannot be taken advantage of on appeal 
unless, by the interposition of a proper objection, 
the trial court was given an opportunity to correct 
the error.°* The rule has been applied, for ex- 
ample, in the case-of a variance between the judg- 
ment or deeree entered and that ordered;°" of an 
entry without order of the court;°* of an entry in 
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ey? See 
& 1 
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vacation ;°® of a premature entry;! of an entry too 
Jate;* of the omission of dollar marks or other 
characters indicating the denomination of money ;? 
and of the erroneous entry of a judgment by de- 
fault.4 An irregularity in the entry of a judgment 
is waived by an appeal upon the merits.2 A mis- 
take of this sort is usually the error of the clerk, 
not of the court, and for that reason is not avail- 
able in an appellate court until it has been ex- 
pressly adopted or approved by the trial court, 
after being brought to its attention by an objec- 
tion.© Fundamental error in a judgment may, how- 
ever, be ground for reversal, although due to error 
on the part of the clerk in recording the judgment, 
and although the objection was not raised in the 
trial court.? 

[§ 776] (h) Variance between Pleadings and 
Judgment. In most jurisdictions it is held that, 
since it is necessary that the judgment should be 
founded upon and conform to the pleadings, a vari- 
ance between them is a fatal objection to the judg- 
ment, and may be raised for the first time in an 
appellate court.2 In some jurisdictions, however, 
it is held that objection on the ground of the vari- 


92. Thompson v. Davis, 29 Ind. 
264; Buell v. Shuman, 28 Ind. 464; 
Vancleef v. Britton, 45 Ind. A. 388, 
90 NE 1034; Bullock v. Hayter, 24 
Tex. 9. 

93. Barton v. McWhinney, 85 Ind. 
481; Fonda v. Louisville, 49 SW 785, 
20 KyL 1652. See also supra note 
82 [c]. 

94. Schulenburg v. Werner, 6 Mo. 
A. 292. 

{a] In an action to enforce a me- 
chanic’s lien, a personal judgment in- 
advertently rendered against the con- 
‘tractor who was served by publica- 
tion will be corrected in the appellate 
court even though the error was not 
called to the attention of the trial 
court. Shulenburg v. Werner, 6 Mo. 

2292. 
iG Hedrick v. Hall, 155 Ind. 371, 
58 NE 257; Bender v. State, 26 Ind. 
285; Denny v. Moore, 13 Ind. 418; 
State v. Nolan, 99 Mo: 569, 12 SW 
1047. And see Buckingham v. Wstes, 
128 Fed. 584, 63 CCA 20. 

96. Fla.—Polk County Nat. Bank 
v. Darrah, 52 Fla. 581, 42 S 3238. 

Ill.—Nicholson v. Loeff, 253 Til. 
526, 97 NE 1060 (abbreviated docket 
entry); Patterson v. Johnson, 214 Ill. 
481, 73 NE 761 [aff 114 Ill. A. 329]; 
Bennett v. Roys, 212 Ill. 232, 72 NH 
380; McCaleb v. Coon Run_Drain., 
ete., Dist., 190 Ill. 549, 60 NE 898. 

Ky.—Sword v. Bowen, 157 Ky. 615, 


163 SW 733; Wren v. Cooksey, 147 
Ky. 825, 145 SW 1116; Combs v. Duff, 
eC Niky BON ela SW 250s eDroege: 


etc., Fdy. Co. v. Robert Field Sales 
Agency, 104 SW 1007, 31 KyL 1247 
(misspelling of plaintiff's name); 
Harn v. Carroll, 80 SW 518, 25 KyL 
2305; Woolley v. Louisville, 114 Ky. 
556, 71° SW 893, 24 KyL 1357; Mc- 
Hargue v. Reams, 71 SW 526, 24 Kyl 


1385; Payne v. Trigg, 41 SW 4, 19 
KyL 801; McMath v. Com., 12 KyL 
251. 

Mich.—Kellogg v. Putnam, 11 Mich. 
344. 

Minn.—Keenan vy. Johnson, 111 
Minn. 174, 126 NW 523; Harper v. 
Carroll, 66 Minn. 487, 69 NW 610, 


1069; Levine v. Lancashire Ins. Co., 
66 Minn. 138, 68 NW 855; Lundberg 
v. Single Men’s Endowment Assoc., 
41 Minn. 508, 43 NW _ 394. 

Miss.—Carrier v- Poulas, 87 Miss. 
595, 40 S 164. 

Mo.—Hanly v. Holmes, 1 Mo. 84. 

N. Y.—Hinds v. Kellogg, 13 NYS 
922 [aff 1383 N. Y. 586 mem, 30 NE 
1148 mem]. 

S: G—wWalker v. Cassels, 70 SiG. 
271, 49 SE 862; Crane v. Lipscomb, 24 
S. C. 430. 


See also cases supra note 82. 

97. Keenan v. Johnson, 111 Minn. 
174, 126 NW 523; Harper ,v. Carroll, 
66 Minn. 487, 69 NW 610, 1069; Le- 
vine v. Lancashire Ins. Co., 66 Minn. 
138, 68 NW 855; Walker v. Cassels, 
10 S. C..271, 49 SE 862. 

[a] Interest.—Error in judgment 
as to the date from which interest is 
to be computed is clerical misprision, 
and no ground for reversal until a 
motion to correct is overruled by the 
trial court. Royal Ins. Co. v. Horton, 
7 KyL 84. 

98. Scott v. Minneapolis, etc., R. 
Co., 42 Minn. 179, 43 NW 966; Olden- 
berg v. Devine, 40 Minn. 409, 42 NW 

Carmichael vy. 
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99. 

1. Fla.—Polk County Nat. Bank v. 
Darrah, 52 Fla. 581, 42 S 323 (entry 
of decree on master’s report). 

Ill.— Patterson v. Johnson, 214 Ill. 
481, 738 NE 761 [aff 114 Ill. A. 329] 
(entry of decree before expiration of 
time to answer). 

Ky.—Baldridge v. Baldridge, 117 
SW 253; Woolley v. Louisville, 114 
Ky. 556, 71 SW 8938, 24 KyL 1357; 
McHargue v. Reams, 71 SW 526, 24 
KyL 1385; Wooldridge v. Harding, 51 
SW 162, 21 Kyl 205; Payne v. Trigg, 
41 SW 4, 19 KyL 801; Knott v. Hol- 
lingsworth, 7 Kyl 224. 

Mass.—Newell v. West, 149 Mass. 
520, 21 NE 954. 

N. Y.—O’Neil v. Franklin F. Ins. 
Co., 159 App. Div. 313, 145 NYS 432. 

Compare however Kinkade v. With- 
erop, 29 Wash. 10, 69 P 399. 

2. Bucker v. Miller, 50 Minn, 360, 
52 NW. 958. ; 

8. McCaleb v. Coon Run Drain., 
ete., Dist., 190 Ill. 549, 60 NE 898. 

4. Wyland v. Frost, 75 Iowa 209, 
39 NW 241; Durell v. Abbott, 6 Wyo. 
265, 44 P 647. Compare McPherson 
v. Bristol, 122 Mich. 354, 81 NW 254 
(which holds that, where judgment 
should have been entered against two 
joint defendants, but, without objec- 
tion below, was entered against one 
only, an appellate. court will treat 
it as having been entered against 
both, the trial court having authority 
to amend the judgment). 

5. Hinds v. Kellogg, 13 NYS 922 
[aff 133 N. Y. 536 mem, 30 NE 1148 
mem]. To same effect Hanly v. 
Holmes, 1 Mo. 84. 

6. Payne v. Trigg, 41 SW 4, 19 
KyL 801; Harper v. Carroll, 66 Minn. 
487, 69 NW 610, 1069; Levine v. Lan- 
cashire Ins. Co., 66 Minn. 138, 68 NW 
855; Scott v. Minneapolis, ete., R. Co., 
42 Minn. 179, 43 NW 966; Lundberg 


v. Single Men’s Endowment Assoc., 
41 Minn. 508, 43 NW 394; Oldenberg 
v. Devine, 40 Minn. 409, 42 NW 88; 
Crane v. Lipscomb, 24 S. C. 430. 

[a] A failure to credit a judgment 
with a payment admitted in the 
pleadings is only a clerical mispri- 
sion, and not ground for reversal un- 
til a motion to correct same has been 
made and overruled in the lower 
court. Russellville Bank vy. Coke, 45 
SW 867, 20 KyL 291; Branham v. 
Beatty, 4 KyL 537; Martin v. McKin- 
ney, 4 Kyl 452. 

7. Escritt v. Michaelson, 73 Nebr. 
674, 103 NW 300. 106 NW 1016: Blaco 
v. State, 58 Nebr. 557, 78 NW 1056 
(holding that the failure of the clerk, 
in recording a judgment, to certify, 
as required by statute, that certain 
of the defendants are sureties, where 
such is the fact, is reversible error, 
although not presented in the trial 
court). See also Maxwell v. Home F. 
Ins. Co., 57. Nebr! 207, 57 NW 6812 
Kroncke v. Madsen, 56 Nebr. 609, 77 
NW 202; Van Etten v. Kosters, 48 
Nebr. 152, 66 NW 1106. 

8. Ala.—Kirkland v. Pilcher, 174 
Ala. 170, 57 S 46; Spence v. Savery, 
25 Ala. 723. 

Conn.—Stein v. Coleman, 73 Conn. 
524, 529, 48 A 206 (where it is said: 
“Facts proved but not averred can- 
not be made the basis of a recovery. 
- . . A judgment based upon facts 
found by the trial court but not in- 
volved in the issues raised by the 
pleadings, is erroneous, and cannot 
be upheld. A failure to demur, or to 
object to the evidence offered to prove 
the facts found, doves not preclude the 
losing party from asserting and tak- 
ing advantage of the error on ap- 
peal”); State v. Connolly, 72 Conn. 
607, 45 A 432; Whiting v. Koepke, 71 
Conn. 77, 40 A 1053; Moran vy. Bent- 
ley, 69 Conn. 392, 37 A 1092; Green- 
thal v. Lincoln, 67 Conn. 372, 35 A 
266; Donovan v. Hartford St. R. Co., 
65 Conn. 201, 32 A 350, 29 LRA 297; 
Pitkin v. New York, ete. R. Co., 64 
Conn. 482, 30 A 772; Sanford v. Peck, 
63 Conn. 486, 27 A 1057; Ives v. Go- 
shen, 63 Conn. 79, 26 A 845; Atwood 
v.. Welton, 57 Conn!) 5145 18" Al 43226 
Powers v. Mulvey, 51 Conn. 432; Tay- 
lor v. Keeler, 50 Conn. 346. 

Kan.—Soper v. Gabe, 55 Kan. 646, 
41 P 969. Compare however Bassett 
v. Woodward, 13 Kan. 341 (which 
holds that, where the allegations in 
the petition and the findings of fact 
sustain the judgment, a variance be- 
tween the prayer for relief in the 
petition and the judgment will not, 
when first noticed in the supreme 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ance cannot be raised for the first time on appeal.® 

[§ 777] (i) Variance between Verdict or Find- 
ings and Judgment. By the weight of authority 
the objection that a judgment does not conform to, 
and is not supported by, the verdict or findings is 
a fundamental one, apparent of record, and may be 
made for the first time upon appeal or writ of er- 
ror.1° In some jurisdictions, however, there are de- 
cisions to the contrary.1t And it has been held 
that, if the court renders judgment on the report 
of a master which does not, in fact, warrant the 
judgment, the error is waived if no objection is 
made by exception taken in the trial court.’? 

[$ 778] (j) Judgment on Agreed Statement of 
Facts. In order. to question the correctness of a 
judgment rendered for defendant on an agreed 
statement of facts, it is not necessary that plain- 
tiff shall have made a formal motion for judgment 
on the statement, and then saved an exception to 
its denial. It is sufficient that he excepted to the 
judgment when rendered.*® 

[§ 779] (k) Specific Objection. Where objec- 
tion must be taken in the lower court under the 
rules stated in the preceding sections, the objection 
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and no grounds other than those specified in the 
lower court will be considered on appeal.'* 

[§ 780] (1) Order of Sale. In a suit to fore- 
close a lien on the property of a railroad company, 
an objection to an order of sale because of re- 
ceivership proceedings pending in a federal court 
sitting in another state cannot be raised for the 
first time on appeal.t® But where, in an action to 
enforce a vendor’s lien, the court stated as a con- 
clusion of law that plaintiff was entitled to an or- 
der for the sale of the lands, and defendant ex- 
cepted to each conclusion of law, defendant, on 
appeal, was entitled to complain of error in order- 
ing a sale without first rendering a personal judg- 
ment, even though no motion was made in the trial 
court to have the.judgment modified or corrected.*® 
And an appeal from a judgment directing a sale of 
lands in an action to enforce a vendor’s lien is not 
barred by a failure to object to its entry, or to move 
to set it aside.+7 

[§ 781] (30) Amount of Recovery and Extent 
of Relief. Where no objection is taken to a ver- 
dict or judgment on the ground that the amount 
thereby allowed is excessive or inadequate, the ob- 


must be specific and point out the 


court, ordinarily justify a reversal, 
particularly where the variance is im- 
material). 

Ky.—Durham v. Lefevers, 15 KyL 
608; Bunger v. Hart, 3 KyL 518. 

Mo. —Hempstead vy. Stone, 2 Mo. 65 
(where the decision was put on the 
ground that the departure of the 
judgnfent from the pleadings would 
be regarded by the supreme court as 
an express decision, and would be re- 
viewed accordingly); Gaume v. Hor- 
gan, 122 Mo. A. 700, 99 SW 457. See 
Jarrett v. Mohan, 142 Mo. A. 29, 126 
SW 212 (motion in arrest of judg- 
ment sufficiently raises question). 

Mont.—Foster v. Wilson, 5 Mont. 
53, 2 P 310; Parker v. Bond, 5 Mont. 
Loiid 2 209; Gilette v. Hibbard, 3 
Mont. 412. 

Tex.—Missouri, etc., Co. 
Chenault, 92 Tex. 501, Won Sw 1035: 
Dean v. Lyons, 47 Tex. 18; Friedman 
vy. Payne, (Civ. A.) 35 Sw 47. 

Va.—Jesser v. Armentrout, 100 Va. 
666, 42 SE 681; Brown v. Henderson, 
4 Munf. (18 Va.) 492. 


Wyo.—McNamara v. O’Brien, 2 
Wyo. 447. 
[a] A mere money judgment in 


detinue is not responsive to the com- 
plaint and must be reversed, al- 
though no objection was taken there- 
to in the trial court, notwithstanding 
Code (1907) § 4143, providing that no 
judgment can be set aside for any 
matter not previously objected to 
where the complaint states a cause 
of action. Kirkland v. Pilcher, 174 
Ala. 170, 57 S 46. 

9. Florence Oil, ete. Co. v. Mc- 
Cumber, 38 Colo. 366, 88 P 265; Rus- 
sell v. Hubbard, 76 Ga. 618, 622 (the 
decision being based upon the ground 
that the supreme court of Georgia is 
“not an appellate court, nor has it 
any original jurisdiction,’ and that 
‘Sts authority extends only to the 
correction of errors in the decisions, 
ete., of courts to which writs of error 
lie’); McNellis v. Astna Ins. Co., 176 
Ill. A. 575; Boening vy. North Ameri- 
ean Union, 155 Ill. A. 528; Holdom v. 
Lockwood, 59 Ill. A. 859 (where it 
is said that the appellate court is a 
eourt of review, and that generally 
only such matters as have been point- 
ed out in the court below, and con- 
sidered there are proper subjects 
for review by the appellate court); 
Duckwall v. Jones, 156 Ind. 682, 58 
NE 1055, 60 NE 797 (holding that, 
where no motion was made below to 
modify a judgment because of a sup- 
posed variance between the descrip- 


grounds thereof, 


tion of the real estate set out in the 
complaint to foreclose a mechanic’s 
lien and the notice and that contained 
in the judgment, it could not be pre- 
sented on appeal by independent as- 
signments of error); Gatling v. Rob- 
bins, 8 Ind. 184 (holding that a slight 
variance in the name of defendant 
will be presumed to have been caused 
by a clerical error); Vancleef v. Brit- 
ton, 45 Ind. A. 388, 90 NE 1034 (per- 
sonal judgment where complaint au- 
thorized judgment of foreclosure 
only); Hill v. Kerstetter, 43 Ind. A. 
431, 86 NE 997, 87 NE 695. But see 
Lamon v. King, 91 Ill: A. 74 [aff 193 
Tll. 537, 61 NE 1074] (objection that 
bill does not support decree). 

[a] Joint judgment.—Defendants 
cannot, after trial and judgment, first 
object that a joint judgment against 
them cannot stand because no joint 
cause of action was alleged. Love v. 
Love, 98 Mo. A.'562, 73 SW 255. 

Variance between pleading and 
proof see supra § 720. 

Amount of recovery and extent of 
relief see infra § 781. 

10. Ase ¢ 186 U. 
S. 142, 22 SCt 807, 46 L. ed. 1093; St. 
Louis v. Wiggins Ferry Co., 11 Wall. 
423, 20 L. ed. 192; Norris v. Jackson, 
9. Wall. 125, 19 L. ed. 608; Bennett v. 
Butterworth, 11 How. 669, 13 L. ed. 
859; Guaranty Trust Co. v. Koehler, 
195-HMed 669); 115 ©CA 475 ~rev) 187 
Fed. 192]; Chicago, etesnr RAIiCoaly, 
Barrett, 190 Fed. 11135 111 CCA 158; 
St. Joseph Stockyards Co. v. U. S., 
187 Fed. 104, 110 CCA 4382; Webb v. 
National Bank of Republic, 146 Fed. 
717, 77 CCA 143; Hooven, ete., Co. v. 
John Featherstone’s Sons, 111 Fed. 
S149 CCAL 2 

Cal. onk Vv. Worth, 155 Cal: 599, 
102 P 663; Cargnani v. Cargnani, 16 
Cal. Avr96, 116, PR; 306; 

Dok.—Dole v. Burleigh, 1 Dak. 227, 
46 NW 692; Holt vy. Van Eps, 1 Dak. 
206, 46 NW 689. 

al. i 137 Ga. 
39. 72. SH 341. 

Minn.—Clark v. Thorpe, 117 Minn. 
202, 185 NW. 387; Nelson v. Central 
Land. Co., 35 Minn. 408, 29 NW 121. 

Mo.—West v. Miles, 9 Mo. 167. 

Or.—Jennings v. Frazier, 46 Or. 
470, 80 P 1011. 

Ss. D—Goldberg v. Sisseton Loan, 
etc., Co., 24 S. D. 49, 123 NW 266, 140 
AmSR 775. 

Objections to verdict or findings 
see supra §§ 765, 766. 

1I...,<Johnson, vie Barbour, (28 Ark: 
188; Holman vy. Elliott, 86 Ind. 231 


(holding that, where an action in 
ejectment was for the recovery of six 
tracts of land, only two of which 
were claimed by one of. defendants, 
and the judgment was for plaintiff, 
such defendant could not object on 
appeal that the verdict did not con- 
tain a specific finding against him as 
to the particular tracts to which he 
claimed title, where he failed to move 
for judgment against plaintiff in re- 
spect to those tracts, and did not 
except specifically to the judgment 
in so far as it affected or included 
them); Watts v. Green, 30 Ind. 98; 
Murphy v. Wabash R. Co., 228 Mo. 
56, 128 SW 481 (holding that, where 
defendant did not, either in its mo- 
tion for a new trial or in arrest, call 
the trial court’s attention to the ir- 
regularity in the judgment in includ- 
ing an amount confessed as due 
plaintiff as wages, to which intestate 
was entitled, for which no verdict 
was rendered, with the amount of 
the verdict for intestate’s death, the 
objection may not be considered in 
the supreme court); Elmer y. Levin, 
95. NYS 537. 

12. Hauser v. Roth, 37 Ind. 89. 

13. Springfield Safe-Deposit, etc., 
Co. v. Attica, 85 Fed. 387, 29 CCA 214 
[certiorari den 171 U. S. 689, 19 SCt 
884, 43 L. ed. 1179]. 

14. Tucker v. Hyatt, 151 Ind. 332, 
51 NE 469, 44 LRA 129; Evans y. 
State, 150 Ind. 651, 50 NE 820; Hor- 
mann.v. Hartmetz, 128 Ind. 353, 27 
NE 731; Walter v. Walter, 117 Ind. 
247, 20 NE 148; Stout v. Curry, 110 
Ind. 514, 11 NE 487; Terry v. Shive- 
ly, 93 Ind. 413; Barton v. McWhinney, 
85 Ind. 481; McClain v. Sullivan, 85 
Ind. 174; Ross v. Thompson, 78 Ind. 
90; Atkisson v. Martin, 39 Ind. 242; 
Kelley v. Houts, 30 Ind. A. 474, 66 NE 
408; Lake Erie, etc., R. Co. v. Bow- 
ker, 9 Ind. A. 428, 36 NE 864; Brown v. 
Brown, 75 S. C. 25, 54 SH 838; Chat- 
ham v. May, 2 Tex. Unrenp. Cas. 456. 

[a] Order of distribution.—Objec- 
tion that an order for distribution of 
an estate is contrary to the statute 
of distribution is too general. Brown 
v. Brown, 75 8. C. 25, 54 SH 8388: 

[b] Vacation of order.—An appel- 
lant cannot on appeal first present 
new grounds for the vacation of an 


peer Hamilton v. Stafford, 78 111. 
“aiksty Wetzel, etc., R. Co. v..Tennis 
Bros. Co., 145 Fed. 458, 75 CCA 266. 


16. Martin v. Cauble, 72 Ind. 67. 
17. Breckinridge v. Peeble, 38 SW 
871, 19 KyL 510. 
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jection cannot be urged on appeal.'s 
sation of this general principle it is generally held 
that the following objections are waived where they 
| Clark v. Finnell, 16 B. Mon. 329. 


is. U. S.—ZJ. S. Keator’ Lumber 
Co. v. Thompson, 144 U. S. 434, 12 
SCt 669, 36 L. ed. 495; The Water 
Witch, 1 Black 494, 17 L. ed. 155; 
Philip Schneider Brewing Co. v. 
American Ice-Mach. Co., 77 Fed. 138, 
23 CCA 89. See Mercantile Trust 
Co. -v. Hensey, 205 U. S. 298, 27 SCt 
535, 51 L. ed. 811, 10 AnnCas 572. 

Ala.—Gilliland v. Dunn, 136 Ala. 
327, 34°S 25; Patterson v. Irvin, 132 
Ala. 557,.31,S, 4745. U. S:. Savings, ete:, 
Cote Lett wichsn.32 PAla., clots. tk 1s: 
474; Smith v. Dick, 95 Ala. 311, 10 S 
845; Ritch v. Thornton, 65 Ala. 309; 
Powell v. Glenn, 21 Ala. 458. 

Ark—Citizens’ i in'siCo; vy. Lord; 
100 Ark. 212, 139 SW 1114; Wilson 
vw. State, 51 Ark. 212, 10 SW 491; St. 
Louis, ete., R. Co. v. Branch, 45 Ark. 
524; Johnson v. Barbour, 28 Ark. 188; 
Neal v. Singleton, 26 Ark. 491; Crump 
v. Starke, 23 Ark. 131. 

Cal.—Story v. Nidiffer, 146 Cal. 
549, 80 P 692; Riverside First Nat. 
Bank yarHolt, 87 "Cals iss 925 Pa72; 
Campbell v. Jones, 41 Cal. 515; Whit- 
me wv. (Clark. 1%, Cal. 4003 Guy. V2 
Franklin, 5 Cal. 416. 

Colo.—Mason vy. Sieglitz, 22 Colo. 
320, 44 P 588; Colorado, ete., R. Co. 
v. Jenkins, 25 Colo. A. 348, 138 P 
437; Florence, etc., R. Co. v. Christen, 
21 Colo, A.° 425, 122 P 64; Hugus. v. 
Hardenburg, 19 Colo. A. 464, 76 P 
543 


Conn.—Woodruff v. Butler, 75 Conn. 


679, 55 A 167. 

a. i Val tubbsy. gay Gov. 
440, 17 SE 609; Brower vy. East Rome 
Town. Co... 64 Ga, 219)" 10 "SE 6295 
Baker v. Moor, 84 Ga. 186, 10 SE 737. 

Ill.—Shaffner v. Appleman, 170 Ill. 
281, 48 NE 978; Hanson v. Nolting, 


182 Ill. A. 546; Polowski v. Deren- 
gowski, 124 Ill. A. 445; Demmer v. 
Amenican, wins. Co. 110) Tile wAy eps Or 


Masterson v. Furman, 82 Ill. A. 386; 
Curran v. Foley, 67 Ill. A. 543; Weav- 
er v. Snow, 60 Ill. A. 624; Moore v. 
Shoaff, 51 Ill. A. 76; Richey v.. Dun- 
ham, 50 Ill. A. 246; Thomas v..Thom- 
as, 44 Tl. A. 604 [rev 152 577, 88 
NE 794]; Payne v. McLean, 44 Ill. A. 
354; Linn. v. Linderoth, 40 Ill. A. 
320; Memory v. Niepert, 33 Ill. A. 
191) [att 131 I: 625, 23 NH 431]. 

Ind’——Pittsburgh, ‘ete:, R. “Co. v. 
Knox, 177 Ind. 344, 98 NE 295; Sahm 
Vv. State, 172 Ind. 237, 88 NE 257; 
New York, etc., R. Co. v. Hamlet Hay 
Co.,. 149 Ind. 344, 47 NE 1060, 49 NE 
269; Western Union Tel. Co. v. State, 
147 Ind. 274, 45 NE 473; Wood v. 
State, 130 Ind. 364, 30 NE 309; Mc- 
Kinney v. State, 117 Ind. 26, 19 NE 
613; Henderson v. Henderson, 110 
Ind. 316, 11 NE 432; White v. Stell- 
Wao 54 ind. = 186s — Pattison ov. 
Vaughan, 40 Ind. 2538; Barnes v. 
Roemer, 39 Ind. 589; Barnes v. Bell, 
39 Ind. 328; Webb v. Thompson, 23 
Ind. 428; Denny v. Graeter, 20 Ind. 
20: Black. Vv. Jackson,..40 “inde vos 
Meredith v. Lackey, 16 Ind. 1; Elijah 
v. Dowling, 49 Ind. A. 515, 97 NE 551; 
Hill v. Kerstetter, 43 Ind. A. 431, 86 
NE 997, 87 NE 695: Smith v. Tate, 
30 Ind. A. 367, 66 NE 88 (judgment 
rendered without benefit of exemp- 
tion laws). 

Iowa.—Finn vy. Seegmiller, 134 Iowa 
15, 111 NW 314; Hubbard v. State L. 
Ins: Co:, 129 towa’13; 105 NW. ‘332; 
Patton y. Lund, 114 Iowa 201, 86 NW 
296; Mason v. Des Moines, 108 Iowa 
658, 79 NW 389; Sisson v. Kaper, 105 
Towa 599, 75 NW 490; Tarpy_ v. 
Blume, 101 Iowa 469, 70 NW _ 620; 
Crill v. Jeffrey, 95 Iowa 634, 64 NW 
625; Waterhouse vy. Black, 87 Iowa 
317, 54 NW 342; Van Gorder v. Sher- 
man, 81 Iowa 403, 46 NW 1087; Rey- 
nolds v. Iowa, ete., Ins. Co., 80 Iowa 
563, 46 NW 659. 

Ky.—Bell v. Mansfield, 13 SW 838, 
12 keyL 89; Louisville, etc., RC OmnVe 
Sullivan, 81 Ky. 624, 50 ”AmR 186; 


| La. Ann. 177; Blane v. Cousin, 


APPEAL AND ERROR 


In the appli- 


But 
see Preston vy. Roberts, 12 Bush 570. 
La.—Johnson v. His Creditors, 16 
15 lia. 
Ann. 294; Gamble v. McClintock, 9 
ee Ann. 159; Elkins v. Elkins, 11 La. 
4, 
Md.—Baltimore, ete., R. Co. v. State, 
60 Md. 449. 
a Cigale v. Thayer, 8 Allen 
Mich.—Neely v. Dettoit Sugar Co., 
138 Mich. 469, 101 NW 664; Brush- 
aber v. Stegemann, 22 Mich. 266. 
Minn.—English v. Minneapolis, ete., 
R. Co., 96 -Minn. 213, 104 NW 886; 
Bank of Commerce v. Smith, 57 Minn. 
374, 59 NW 311; Spencer v. St. Paul, 


ete, R. Co., 22 Minn, 29. 
Miss.—Walker vy. Jones, 44 Miss. 
623; Phipps v. Nye, 34 Miss. 330; 


Kelly v. Brown, 32 Miss. 202. 

Mo.—Heman Constr. Co. vy. Loevy, 
179 Mo. 455, 78 SW 613; St. Joseph 
Union Depot Co. v. Chicago, etc., R. 
Co., 1381 Mo. 291, 31 SW 908; Minton 
v. Steele, 125 Mo. 181, 28 SW 746; 
Schmitz. v.. St.;-Louis,, “ete, RR. Co. 
119 Mo. 256, 24 SW 472, 23 LRA 250; 
Webster v. Kansas City, etc., R. Co., 
116 Mo. 114, 22 SW 474; Weese v. 
Brown, 102 Mo. 299, 14 SW 945; Rid- 
enhour v. Kansas City Cable R. Co., 
102 Mo. 270, 18 SW 889, 14 SW 760; 
Barry County v. Sherman, 146 Mo. 
A. 691, 125 SW 781; Bevier Black Dia- 
mond Coal Co. v. Watson, 107 Mo. A. 
451, 80 SW 287; Corrigan v: Kansas 
City, 93 Mo.-A. 173; Catron’s Hst., 82 
Mo. A. 416. 

Nebr.—Ritchie v. Stegar, 93 Nebr. 
63, 139 NW 838; Flannagan v. Heath, 
31 Nebr. 776, 48 NW 904; Omaha First 
Nat. Bank v. Bartlett, 8 Nebr. 329, 1 
NW i145. 

Pa ion v. Curry, 7 Nev. 

N. J.—Rockwell v. American Law 
Book+Co; 82) Ned. Lib40) S46 A 
334, 81 A 1134 [cit Cyel; Osborn v. 
Gurtner, 75 N. J. L. 224, 66 A 1086. 

N. M.—Jones v. Chandler, 13 N. M. 
501, P 392, 13 AnnCas 710. 

N. Y.—Ju ng v. euftel, 44 “Ney: 
381, 39 NE 310 (holding ‘that a ver- 
dict of six cents to plaintiff for the 
loss of three fingers would not be set 
aside as grossly inadequate where 
there were no exceptions); Atlantic 
Dock Co. v. Brooklyn, 1 Abb. Dec.' 24; 
Borough Dev. Co. v. Harmon, 154 
App. Div. 689, 139 NYS 362; Smalling 
v. Jackson, 133 App. Div. 382, 117 


NYS 268; Bertolami v. United En- 
gineering, etc., Co., 132 App. Div. 
804, 117 NYS 826 [rev on other 


grounds 198 N. Y. 71, 91 NE 267]; 
Rowe v. Gerry, 109 App. Div. 153, 95 
NYS 857; Nilsson v. De Haven, 47 
App. Div. 537, 62 NYS 506 [aff 168 
N. Y. 656 mem, 61 NE 1131 mem]; 
Prior v. Morton Boarding Stables, 43 
App. Div. 140. 59 NYS 287; Clason v. 
Baldwin, 68 Hun 404, 23 NYS 50 [aff 
152 N. Y. 204, 46 NE 322]; Saltsman 
Vv. New York, sete: Re) Cos”? 657 Hun 
448, 20 NYS 361; Bonwell v. Auld, 
7 Mise. 447, 27 NYS 936; Central 
Gas, ete., Fixture Co. v. Kohn, 3 Misc. 
235, 22 NYS 758; Hawes v. Birkholz, 
114 NYS 765; Regester y. Edward 
Barr) Cos, > 14s NYS! vais But see 
Poerschke v. Horowitz, 84 App. Div. 
443, 82 NYS 742 [aff 178 N. Y. 601 
mem, 70 NE 1107 mem] (holding that 
appellant’s failure to move the court 
below for the correction of a clerical 
error in the amount of the judgment 
apparent on the record will not pre- 
clude the correction of the error on 
appeal). 

N. —Q. W. Lovering-Browne Co. 
v. Buffalo Bank, TN. D: 5695 75 NW: 
923. 

Pa.—Patton v. Philadelphia, 189 
Pa. 602, 42 A 296; Readdy v. Shamo- 
kin, 137 Pa. 92, 20 A 424; Garner’s 
App., 1 Walk. 438. 


are not raised in the court below: 
covery is in excess of the ad damnum or amount 
claimed in the pleadings, process, notice of lien, 
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‘ 


That the re- 


Ss. C.—Guess v. Atlantic Coast R. 
Co.,.88 S. C. 87, 70 SE 427; Ragsdale 
v. Southern R. Co., 60 S. C. 381, 38 SH 
609; Crane v. Lipscomb, 24 S. C. 430. 

S. D.—Bruce v. Wanzer, 20 S. D. 
277, 105 NW 282. 

Tenn.—Noll v. Cumberland Plateau 
Ri Co.,. 1f2) Denny 1405279 uS Wis S05 
Kirk vy. York, 1 Coldw. aA0K 

Tex.—Houston, ete., R. Co. v. Mc- 
Fadden, 91 Tex. 194, 42 SW 593 Laff 
(Civ. A.) 40 SW 2161; Petri v. Fond 
du Lac First Nat. Bank, 83 Tex. 424, 
18 SW 752, 29 AmSR 657; Schuster 
v. Frendenthal, 74 Tex. 53, 11 ‘ 
1051; Mills v. Hackett, 65 Tex. 580; 
Linville v. Jones,. (Civ. A.) 137 SW 
415: iGladys “City AOU sete. a COomey- 
Right of Way. Oil ‘Co; (Civ. AL)e ise 
SW 171; Gloor v. Allen, 47 Tex. Civ. 
A. 59,2105. SW 539: Gulfinetcy alk 
Co. v. Larkin, (Civ. A.) 80 SW 94; 
Texas, ete., R. Co. v. McCarty, 29 
Tex. Civ. A. 616, 69 SW 229; Wash- 
ington L. Ins. Co. v. Gooding, 19 Tex. 
Civ. A. 490, 49 SW 123; Houston, etc., 
R. Co. v. McFadden, (Civ. A.) 40 SW 
216; Weir Plow Co. v. Armentrout, 9 
es Civ. A. 117, 28 SW 1045, 29 SW 

Utah.—Hirabelli_ v. 40 
Utah: 5135-121 P 966. 

Va.—Quigley Furniture Co. v. Rhea, 
114 Va. 271, 76 SE 330; Rhule v. Sea- 
board Air Line R. Co., 102 Va. 343, 
46 SE 331; Richmond, etc., R. Co. v. 
George, 88 Va. 223, 13 SE 429; West- 
ern Union Tel. Co. v. Virginia Paper 
Co., 87 Vas 418, 12 SH 755; Wray v- 
Davenport, 79 Va. 19; Law v. Law, 
2 Gratt. (42 Va.) 366. 

Wash. — Bethel  v. 
Wash. 446, 30 P 734. 

W. Va.—UhI v. Ohio River R. Co., 
56 W. Va. 494, 49 SE 378, 107 AmSR 
968, 68 LRA 138, 3 AnnCas 201. 

Wis.—Mahon v. Kennedy, 87 Wis. 
50, 57 NW 1108;.Befay v. Wheeler, 
84 Wis. 135, 53 NW 1121; Morris 
v. Peck, 73 Wis. 482, 41 NW 623: 
Reed v. Catlin, 49 Wis. 686, 6 NW 326. 

Adherence to theory pursued below 
ares measure of damages see supra 

[a] The reason is, ‘that upon a 
motion to grant a new trial for this 
cause, the court may impose upon 
the successful party the alternative 
of remitting such portion of the dam- 
ages as justice may require, or sub- 
mitting to a new trial.” Richmond, 
etc., R. Co. v. George, 88 Va. 223, 230, 
13 SE 429. 

{b] Partnership accounting.—An 
objection that a partner was allowed 
a certain sum as a salary for per- 
sonal services in carrying on the 
firm business cannot be first made on 
an appeal from a decree on a part- 
nership accounting. Fidelity Title, 


Daniels, 


Robinson, 4 


eae Co. -v. Bell, 188 Pa. 6387, 41 A 
[e] Partition of community prop- 


erty.—In an action by a divorced wife 
for partition of the community, de- 
fendant’s objection that the court did 
not charge the community estate 
with the value of the separate prop- 
erty which he owned at the time of 
the marriage cannot be considered, 
where he did not ask in his plead- 
ings, or seek at the trial, to have it 
so charged. Moor v. Moor, 24 Tex. 
Civ. A. 150, 57 SW 992} 

[d] Objection properly saved.— 
(1) The question of plaintiff's right 
to recover damages claimed in the 
complaint is properly presented in 
the lower court, so as to allow its 
review on appeal, by defendant’s re- 
quested instructions directed at such 
right. Birmingham Transf., ete., Co. 
Vv. Still, 7 SAlalnA. “656, 16 Sra G2) 
An assignment as a ground for new 
trial in an action on a note that the 
assessment of the amount of recov- 
ery is erroneous, being too large, 
saves the question, and a motion to 


¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ete.;7° 


modify the judgment is 
sary. Holthouse v. Poling, 52 Ind. 
A. 568, 99 NE 810. 

19. Ala.—Andrews v. Burton, 162 
Ala. 422, 50 S 359; Patterson y. Irvin, 
132 Ala. 557, 31 Ss 474; Smith v. Dick, 
95 Ala. 311, 10S 845; Ritch v. Thorn- 
ton, 65 Ala. 309; Government St. R. 
Co. v. Hanlon, 53 Ala. 70; Swope v. 
Sherman, 7 Ala. A. 210, 60 S 474. 

Ill.—Leathe v. Thomas, 218 Ill. 
246, 75 NE 810, 4 AnnCas 79 [aff 109 
Ill. A. 484]; Grand Lodge A. O. U. W. 
v. Bagley, 164 Ill. 340, 45 NE 538 
[aff 60 Ill. A. 589]; Utter v. Jaffray, 
114 Ill. 470, 2 NE 494 [aff 15 Ill. A. 
236]; Tomlinson v. Earnshaw, 112 
Ill. 311; Indianapolis, ete., R. Co. v. 
Estes, 96 Ill. 470; Kewanee Nat. Bank 
Ve Ladd; 175° Tl. A. 1513+ Sebree: 'v. 
Moran, 158 Ill. A. 118; Boening v. 
North American Union, 155 Ml. A. 
528; Hartford F. Ins. Co. v. Northern 
Trust Co., 127. Ill. A.. 355; Polowski 
v. Derengowski, 124 Il]1.©A. 445; Van 
Vilissingen v. Roth, 121 Ill. A. 600; 
Fidelity, etc., Co.’ v. Weise, 80 Ill. A. 
499 [rev on other grounds 182 Ill. 
496, 55 NE 540]; Wells v. Mathews, 
70 Ill. A. 504; Wheatley v. Chicago 
Trust, etc., Bank, 64 Ill. A. 612 [aff 
167 Ill. 480, 47 NE 711]; Metropoli- 
tan Acc. Assoc. v. Froiland, 59 I11. 
A, 522 [aff 161 Tll. 30, 43. NE 766, 52 
AmSR 359]; Hunt v. O’Brien, 59 Ill. 
A. 321; Giffert v. McGuern, 51 Ill. A. 
387; Grand Lodge A. O. lak NV aes 
Jesse, 50 Ill. A. 101; Kelly v. Dan- 
durand, 28 Ill. A. 25. 

Ind.—White v. Stellwagon, 54 Ind. 
186; Ewing v. Reno, 82 Ind. 149; 
Taylor v. Michigan City First Cong. 
Church, etc., a Ind. A. 388, 34 NE 
655. 

Towa.—Reed v. Lane, 96 Iowa 454, 
65 NW 380; Brownlee v. Marion 
County, 53 Iowa 487, 5 NW 610; Finch 
v. Billings, 22 Iowa 228. 

Ky.—Clarke v. Finnell, 16 B. Mon. 
329. Compare Preston vy. Roberts, 
12 Bush 570. 

Mass.—Tyng v. Thayer, 8 Allen 

96 


391. 
Mich.—Hecock v. Van Dusen, 
Mich. 573, 55 NW 1024; Smith _ v. 
Huntley, 48 Mich. 352, 12 NW _ 200. 
Minn.—Nicholls v. Frederick Mill- 
ing Co., 123 Minn. 531, 143 NW 1123; 
Bank of Commerce v. Smith, 57 Minn. 
31. 4,.959  INIWe ols Hennepin County 

Comrs. v. Jones, 18 Minn. 199 
Nev.—Ehrhardt v. Curry, 7 Nev. 
221. 
N. Y.—Clason v. Baldwin, 152 N. 
Y. 204, 46 NE 322 [aff 68 Hun 404, 


unneces- 


23 NYS 50]; Houghton v. Starr, 4 
Wend. 175. 
N. D.—McLain v. Nurnberg, 16 N. 


D. 144, 112 NW 243. 

Pa.—-Readdy vy. Shamokin, 137 Pa. 
92, 20 A 424. 

S. D.—Bruce vy. Wanzer, 20 S. D. 
277, 105 NW 282 

Tenn.—Noll v. Cumberland Plateau 
R. Co., 112 Tenn. 140, 79 SW 380. 

Tex.—Washington in ins se Con 2Va 
Gooding, 19 Tex. Civ. A. 490, 49 SW 
123. 


Wis.—Morris v. Peck, 73 Wis. 482, 
41 NW 623. 

Compare Carr v. Edwards, 1 Mo. 
37 


Contra.—Lester v. Barnett, 33 Miss. 
584 (where it was held that, where 
the verdict largely exceeded the 
amount claimed in the declaration, 
it would be set aside, although no ob- 
jection was taken in the court be- 
low). i 

[a] The allowance of a claim in 
excess of the amount set up in the 
petition seeking such allowance can- 
not be complained of where the ob- 
jection upon such account is first 


[3 C. J.-56] 


that, in an action on a bond, judgment was 
not entered for the penalty of the bond, but only 
for the amount recovered;*? that there was error 
in allowing or not allowing interest, or in the eal- 
culation of the amount of interest allowed;*! that 
there was error in allowing attorney’s fees,?* or 


APPEAL AND ERROR 


ing judgment.”* 


priate method.?> 


raised on appeal. Assets Realization 
Co. v. Defrees, 127 Ill. A. 454 [aff 225 
Ill. 508, 80 NE 263]. 

20. Barry County vy. Sherman, 146 
Mo. A. 691, 125 SW 781 (action on 
liquor dealer’s bond). 

21. U. S.—Journeycake v. Cher- 
okee Nation, 30 Ct. Cl. 172. 

Cal.—Whiting v. Clark, 17 Cal. 407; 
Morgan v. Hugg, 5 Cal. 409 

Colo.—-Carson v. Arvantes, 27 Colo. 
(DIME T3 (i Latl L0p Colon. As.88.259150 
P 1080]. 

Ga.—Aycock v. Austin, 87 Ga. 566, 
13 SE 582; Brower v. Fast Rome 
Town Co., 84 Ga. 219, 10 SE 629. 

Ill.—Henderson v. Kibbie, 211 Il. 
556, 71 NE 1091; Scott v. Chicago 
Binder. | Cl pCO nm lnOn dle AGS tate 
Strawn Farmers’ El. Co. v. Bennett, 
168 Ill. A 428° District Grand Lodge 
No. 4 O. K. S. B. v. Menken, 67 Il. 


oie ce Weaver v. Snow, 60 Ill. A. 
Ind.—Baldwin  v. Humphrey, 75 
Ind 1538s 


Iowa.—Hubbard v. State L. Ins. 
Co, 129 Iowa 18, 105 INW 332; Keller 
v. Jackson, 58 Iowa 629, 12 NW 618; 
Sanders v. Lowe, 25 Iowa 598. 

Ky.—Armendt v. Perkins, 32 SW 
270, 17 KyL 1327; Clarke v. Finnell, 
16 B. Mon. 329. 

La.—Rhodes’ Suce., 39. La. Ann. 
Ba 2 S 36; Elkins v. Elkins, 11 La. 

4, 

Md.—New York, etc., R. Co. v. Wal- 
dron, 116 Md. 441, 82 A 709, 39 LRA 
NS _ 502. 

Mass.—Franklin Sav. Inst. v. Reed, 
125 Mass. 365. 

Mich.—Dahrooge v. Sovereign F. 
Assur. Co., 175 Mich. 248, 141 NW 
572; Miller v. McLaughlin, 141 Mich. 


433, 104 NW 780. 
R. Co., 144 Mo. 623, 46 SW 602; Con- 
way v. St. Louis, 9 Mo. A. 488. 
Cutter, 1 
Mont. 383. 
Nev.—McCausland v. Lamb, 7 Nev. 
N. M.—Jones-Downes Co. v. Chand- 
Jer, 3 N2) M5017" 85 392) 23° Ann 
Y.—McMahon v. New York, etce., 
R. Co., 20 N. Y. 463; America Loco- 
110 NYS 413. 
Ss. C.—Cureton v. Stokes, 22 S. C. 
Wis.—Mahon v. Kennedy, 87 Wis. 
50, 57 NW 1108. 
been held, however, that, as a plain- 
tiff can only recover on a case made 
in an action for money loaned one 
asking for interest cannot recover 
the report of a referee allowing such 
interest may be taken on appeal, the 
of the record. Pullis v. Somerville, 
218 Mo. 624, 117 SW 736. (2) It 
order granting a motion for interest 
on an award of damages in eminent 
opposed, it being wholly irregular 
and contrary to law, the order will be 
out costs to either party on appeal, 
since, if the motion had been opposed, 
ter of Belmont St., 128 App. Div. 636, 
112 NYS 858. (3) And in an action 
held that, since error in awarding in- 
terest on the judgment appeared on 
damental, the judgment would be re- 
formed on appeal so as to exclude in- 


Mo.—Ragan v. Kansas City, etce., 
Mont.— McFarland  v. 

238. 

Cas 710. 

N. 
mobile Co. v. De Witt, 59 Mise. 221, 
583. 

[a] Contrary view.—(1) It has 
by his own pleading and proof, and 
compound interest, the objection to 
error being one appearing on the face 
has also been held that, although an 
domain proceedings by a city was not 
reversed on appeal by the city with- 
it would not have been granted. Mat- 
for penalties under a statute, it was 
the face of the record and was fun- 
terest, although the point was not 
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master’s or referee’s fees; or that, through cleri- 
eal error, there was a failure to allow eredits in giv- 


No mere mistake in computation 


will be noticed on appeal where it is not brought 
to the attention of the court below by some appro- 


raised in the trial court, nor sug- 
gested in the briefs. Missouri, ete., 
R. Co. v. State, (Tex. Civ. A.) 97 SW 
720 [rev on other grounds 100 Tex. 
420, 100 SW 766]. (4) So in mert- 
gage foreclosure it has been held 
that error in the decree in awarding 
interest at six per cent where the 
mortgage and notes only provide for 
five per cent, for which the petition 
also prays, may be urged for the first 
time and corrected on appeal. Moore 
v. Crandall, 146 lowa 25, 124 NW 812, 
140 AmSR 276. 

22. Fla.—Williams v. Hampton, 57 
Ela. 272, 49 S 506. 

Ill.—Beck Coal, ete., Co. v. H. A. 
Peterson Mfg. Co., 237 Ill. 250, 86 NE 
(153 Marsh v. Mick,” 159)-115 “Al 399% 
J. Obermann Brewing Co. v. Ohler- 
king, 338 Ill. A. 26; Haldeman v. Mas- 
sachusetts Mut. Ti INS: eGo, capers 
A. 146 [aff 120 Ill. 390, 11 NE 526]. 

Nebr.—Branson v. Branson, 84 
Nebr. 288, 121 NW 109; Fidelity Mut. 
F. Ins. Co. v. Lowe, 4 Nebr. (Unoff.) 


159, 93 NW 749. 
‘ eeiaar yee v. Brownson, 53 Tex. 
ls 


Wash.—Mason v. McLean, 6 Wash. 
31, 32 P 1006; Wheeler v. Ralph, 4 
Wash. 617, 30°P 709. 

Wis.—Reed v. Catlin, 49 Wis. 686, 
6 NW 326. 

[a] But where the allowance of 
an attorney’s fee is part of the judg- 
ment, it is held in some jurisdictions 
that the question of the validity of 
the allowance may be raised for the 


first time on appeal. Spencer v. 
Commercial Co., 86 Wash. 374, 78 P 
914. 


{b] Time of objection—It has 
also been held that, where the al- 
lowance of an.attorney’s fee was set 
forth in the court’s conclusions of 
law, plaintiff’s objection thereto at 
the earliest opportunity by excepting 
to the allowance was _ sufficient to 
raise the question of the validity of 
the allowance on appeal. Spencer v. 
Commercial Co., 36 Wash. 374, 78 P 


914. 

23. Freese v. Glos, 248 Ill. 280, 
93 NE 745. 

24. Bell v. Mansfield, 13 SW 838, 
12 KyL 89; Long v. Gaines, 4 Bush 


(Ky.) 353; Doods v. Combs, 3 Metc. 
(Ky.) 28, 77 AmD 150. 

[a] What is not a clerical error.— 
Failure of the court to give defend- 
ant the credit to which the pleadings 
entitled him is not a clerical mis- 
prision, as it does not appear at once 
upon a mere inspection of the record 
as a matter upon which there could 
be any dispute; hence the failure to 
give the credit is reviewable on ap- 
peal without a previous motion for 
its correction below. King v. Walk- 
er, 15 KyL 605. 

25. Iowa.—Reed v. Lane, 96 Iowa 
454, 65 NW 380; Doud v. Blood, 89 
Towa 237, 56 NW 452; Keller v. Jack- 
son, 58 Iowa 629, 12 NW 618. 

Ky.—Wilson vy. Barnes, 13 B. Mon. 
330. 

La.—Gamble v. McClintock, 9 La. 
Ann. 159. 

Mich.—Dahrooge v. Sovereign Fire 


Assur. Co., 175 Mich. 248, 141 NW 
572. 

Miss.—Walker v. Jones, 44 Miss. 
623. 

N. Y.—Monnet v. Heller, 57 N. Y. 


Super. 576, 5 NYS’ 913 [aff 127 N: Y. 
151, 27 NE 827]; Rogers v. Hosack, 
18 Wend. 319. 

[a] Trial before referee.—An ob- 
jection to the allowance of damages 
and the computation of damages by 
the referee will not be considered on 
appeal. Lazarus v. Metropolitan El. 
R: Co., 69 Hun 190, 23 NYS 5165. 
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Priority of liens. Nor can objection be made for 
the first time on appeal that the court erred in de- 
termining the priority of liens.?® 

In a partition suit the failure of the court to set 
apart the widow’s dower and a life estate in the 
land, the interests of other parties to the suit being 
properly set apart, will not be reviewed on appeal 
where the trial court was not asked to set apart 
such dower and life estate.?7 

In trespass to try title, on appeal by defendant 
from a judgment for plaintiff for part of the land 
claimed, where plaintiff did not complain in the 
trial court of the judgment, or assign any error, 
he may not request on appeal that the judgment 
shall be reformed so as to reduce the amount of 
land adjudged defendant, even though defendant 
was not entitled to that amount.?® 

Preliminary injunction. And where the scope of 
a preliminary injunction granted to restrain a 
nuisance was not objected to at the trial, defend- 
ant is not entitled to object on appeal that it was 
too broad.?° 

Specific performance. The court decreeing spe- 
cific performance may fix the time within which 
the deeree shall be performed, and where the time 
fixed is not reasonably sufficient for a party to per- 
form the act required of him without working in- 
justice to him, he must, when the decree is an- 
nounced, ask for an extension of time, and where 
he fails to do so the court on appeal cannot dis- 
turb the decree.*° 


26. Hewitt v. Great Western Beet 
Sugar Co., 20 Ida. 235, 118 P 296., 739; Traders’ 


Humphrey, 


APPEAL AND ERROR 


Assoc. v. Gorrie, 167 Ill. 414, 47 NE 
Mut. 
109 Tl. 


aed ye 
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Reduction of verdict. Any error of the trial 
court in compelling defendant to submit to a re- 
duced verdict at plaintiff’s election is not review- 
able, in the absence of. steps for review taken in 
the lower court and in the absence of assignment 
of érror?* -* 

Specific objection. The objection must be spe- 
cific and must show that it was based specifically 
on the particular ground urged on appeal.®? 

[§. 782] .(81) Opening, Vacation, or Modification 
of Judgment. As a general rule objection cannot 
be made for the first time on appeal to errors or 
irregularities in proceedings to open, vacate, or 
modify a judgment, order, or decree.** It has been ~ 
held, for example, that it cannot be objected for 
the first time on appeal that the application was 
by motion instead of by a petition;** that the no- 
tice of the motion was insufficient ;*> that the notice 
was to set aside a default and the order as made 
was to set aside the judgment;*® that the notice of 
a motion to vacate did not state the grounds;*’ 
that the motion was not made within the time pre-' 
seribed by statute;** that there was no showing by 
affidavit as a basis for modification of an order ;° 
that the affidavit of merits on motion to vacate a 
default judgment was defective;*® that the court 
erroneously considered counter affidavits upon a 
motion to set aside a judgment by default;*! that 
the bond required by statute was not given in 
time ;*2 or that a motion was made without first 


the affidavits and pleadings, and it 
appears by affidavit that the judg- 
ment was a surprise to defendant and 


is InsA2Co. Ayn 


27. McClave v. McClave, 60 Nebr. 
464, 83 NW 668. 

28. Haynes v. Texas, etc., R. Co., 
51 Tex. Civ. A. 49, 111 SW 427. 

29. Nations v. Harris, (Tex. Civ. 
A.) 151 SW 334; Grantham v. Gibson, 
41 Wash. 125, 83 P 14, 111 AmSR 
1003, 3 LRANS 447. 

80. King v. Murray, (Tex. Civ. A.) 
135 SW. 255. 

31. Secard v. Rhinelander Lighting 
Co., 147 Wis. 614, 133 NW 45. 

32. Tll.—Prairie State Loan, ete., 
Assoc. v. Gorrie, 167 Ill. 414, 47 NE 
739: Traders’ »Mut. <u. -ins.4 Coss v. 
Humphrey, 109 Ill. A. 246 [aff 207 
Ill. 540, 69 NE es Payne v. Mc- 
Lean, 44 Ill. A. 35 

Iowa.—Reynolds = Iowa, etc., Ins. 
Co., 80 Iowa 564, 46 NW 659. 

Mo.—Heman Constr. Co. v. Loevy, 
179 Mo. 455, 78 SW 613; Bevier Black 
Diamond Coal Co. v. Watson, 107 Mo. 
A. 451, 80 SW 287 (holding that, in 
an action against a treasurer of a 
corporation for an accounting, an ob- 
jection that he was not entitled to 
credit for any salary was insufficient 
to cover a contention on appeal that 
the amount of salary allowed was 
excessive). 

N. Y.—Nilsson v. De Haven, 47 
App. Div. 537, 62 NYS 506 [aff 168 
N.- Y. 656 mem, 61 NE 1131 mem]. 

Tex.—International, ete) Re iComa: 
McVey, (Civ. A.) 81 SW 991, 83 SW 
34. 

Va.—Law v. Law, 2 Gratt. (42 Va.) 
366. 

See also supra 
and note 18 et seq. 

{a] Illustrations.—Thus, where it 
is assigned as a reason for a new 
trial that ‘‘the verdict rendered by 
the jury was contrary to law and the 
testimony produced at the trial,” only 
the point that the verdict was for the 
wrong party is raised, not that it 
was too much. Payne v. McLean, 44 
Tll. A. 354. 

[b] Verdict in excess of ad dam- 
num,.—Objection that the verdict ex- 
ceeds the ad damnum is not raised 
by an objection that the verdict is 
excessive. Prairie State Loan, etc., 


this section text 


A. 246 [aff 207 
Ill. 540, 69 NE 875]. 

33. Cal.—Curtin v. Dunne, 10 Cal. 
A. 586, 102 P 825. 

Ill.—-Finkelstein v. Schilling, 135 
Till. A. 543; Anderson Transf. Co. v. 
Fuller, 73 Ill, A. 48 [aff 174 Ill. 221, 
51 NE 251 1}. 

Ind.—Beatty v. O’Connor, 106 Ind. 
81, 5 NE 880; Findley v. Bullock, 1 
Blackf. 467; Masten v. Indiana Car, 
ete.; Co.,, 25 Ind.; A. 175, 57 NE. 148. 

Iowa.—Sitzer v. Fenzloff, 112 Iowa 
491, 84 NW 514; Callanan v. Attna 
Nat. Bank, 84 Iowa 8, 50 NW 69; 
Storm Lake v. Iowa Falls, etc., R. 
Co., 62 Iowa 218, 17 NW 489. 

Mich.—Hews  v. Hews, 145 Mich. 
247, 108 NW 694. 

Minn.—State v. Jack, 126 Minn. 
367, 148 NW 306. 

N. Y.—Headdings v. Gavette, 86 
App. Div. 592, 88 NYS 1017, 13 NY 
AnnCas 398; Fallon v Crocicchia, 52 
Misc. 503, 102 NYS 541. 

Oh.—Nye v. Stillwell, etc., Co., 12 
Oh: Cir Ct. 40545 Ohs4Cirs Decn 335) 

Pa.—Lauer Brewing Co. v. Chmie- 
lewski, 206 Pa. 90, 55 A 841; Page 
v. Williamsport Suspender Co., 191 
Pa. 511, 43 A 345; Challenge Yearly 
Ben. Assoc. v. Weis, 52 Pa. Super. 262. 

S. C.—British, ete, Mortg. Co. v. 
Strait, 84 S. C. 141, 65 SE 1088. 

Utah.—Aaron v. Holmes, 35 Utah 
49, 99 P 450; Utah Commercial, etc., 
Baus v. Trumbo, 17 Utah 198, 53 P 

Va.—Dillard v. Thornton, 29 Gratt. 
(69 Va.) 392. 

Wee iey pulitle Bill _v. Dyslin, 51 
Wash. 675;-,99..P 1026. 

Ww. Va.—Connolly v. Bruner, 48 W. 
Varies So SEU Oo Zhe 

Wis.—Jones v. Evans, 28 Wis. 168. 

[a] If a motion to vacate a judg- 
ment by confession is overruled, de- 
fendant waives all objections to the 
overruling of the motion by pleading 
and going to trial on the merits. An- 
derson Transf. Co. v. Fuller, 73 Ill. A. 
48 {aff 174 Til. 221, 51 NE 251]. 4 

[b] If the notice of a motion to 
set aside a judgment by default 
shows‘ that the motion was made on 


that the application to set aside was 
based on mistake and excusable neg- 
lect, the motion itself not appearing 
in the record and no ‘objection as to 
its being defective having been made 
in the court below, the motion will be 
held sufficient. Utah Commercial, 
etc., Bank v. Trumbo, 17 Utah 198, 
bate 1033 

[c] But where a party was in 
court objecting and excepting to an 
order setting aside a judgment in his 
favor, he may, although the court had 
no power over the judgment at that 
time, appeal from the order, without 
first making a motion in the lower 
court to set it aside. Williams v. 
Williams, 107 Ky. 496, 54 SW 716, 21 
KyL 1208. 

[d] In New York application to 
open a default may be first made 
on appeal from the municipal court 
to the appellate term. Empire Hard- 
ware Co. v. Young, 27 Misc. 226. 57 
NYS 753; Szerlip v. Baier, 21 Misc. 
331,47 NYS 133; Burkhard v. Smith, 
UY Misc. 31, 42 NYS 638. 

[e] In West Virginia an appeal 
lies from a decree reversing a decree 
upon a motion under Code (1899) ¢ 
134, without any motion to reverse 
being first made in the circuit court. 
Morrison y. Leach, 55 W. Va. 126, 47 
SH) 237. 

34 Callanan v. Attna Nat. Bank, 
84 Iowa 8, 50 NW 69; Storm Lake v. 
Iowa Falls, eltcngks Co., 62 Iowa 218, 
17 NW 489. 

35. Dillard v. Thornton, 29 Gratt. 
(69 Va.) 392. 

36. Curtin v. Dunne, 10 Cal. A. 

ete., Mortg. Co. -v. 


586, 102 P 825. 

87. British, 
Strait, 84 S. C. 141, 65 SE 1038. 

38. Fallon v. Crocicchia, 52 Misc. 
503, 102 NYS 541. 

39. Hews v. Hews, 145 Mich. 347, 
108 NW 694. 

40. Headdings v. Gavette, 86 App. 
Dive 592, 83 NYS 10138, 13 AnnCas 

41. Finkelstein v. Schilling, 135 
Ill. A. 543 

42. Page v. Williamsport Suspen- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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having a ease settled.4? Unless a motion was made 
below to modify a judgment, failure to do so can- 
not be reviewed on appeal.*  And_ surprise, 
grounded upon accident, mistake, or violation of 
agreement as ground for setting aside a judgment, 
not brought to the attention of the trial court be- 
fore adjournment of the term at which the judg- 
ment was rendered, after an appearance, cannot 
be noticed on appeal.*® 

Specific objection. The objection must have been 
specific, and no other ground of objection than that 
specified in the lower court will be considered on 
appea].*¢ 

[§ 783] (32) Execution and Enforcement of 
Judgment—(a) In General. The general rule ap- 
plies also to objection based upon the sufficiency 
or regularity of an execution or other process for 
the collection or enforcement of judgments. As a 
rule such objections cannot be raised for the first 
time on appeal.47 It has been held, for example, 
that it cannot be objected for the first time on ap- 
peal that an execution does not follow the judg- 
ment;#® that the judgment on which the execution 
issued was dormant;*® that the execution does not 
contain the date of the judgment;°° that the appli- 
eation for leave to issue execution was not made 
on affidavit as required by statute;°t that there 
were no judgments on which the executions issued ;°? 
that the execution was issued five years from the 
entry of judgment;°* that the clerk issuing the exe- 
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cution had no authority so to do;°* that during a 
motion for new trial execution was allowed to issue 
for a part of the sum where part was admitted to 
be due;°° or that the appointment of a substitute 
sheriff to make a levy was irregular.6* And the 
fact that a notice to quash an execution and a sale 
thereunder did not specify the error cannot be as- 
signed for error in the reviewing court.>7 

Writ of habere facias possessionem. So, irregu- 
larities in executing a writ of habere facias pos- 
sessionem will not be regarded in the appellate 
court until adjudicated in the court below.®’ 

Writ of assistance. And, where objection is not 
made at the time of the issuance of a writ of assist- 
ance to defects in the judgment on which the writ 
is based, they cannot be considered on appeal.®® 

[§ 784] (b) Execution or Judicial Sale. As a 
rule objection cannot be urged for the first time on 
appeal to defects or irregularities in an execution 
or judicial sale.®° Objections to the appraisement 
of property made for the purpose of judicial sale, 
or to the confirmation of such a sale, must be spe- 
cifically brought to the attention of the lower court, 
and its ruling obtained thereon, to entitle the same 
to be considered on review.®+ 

[§ 785] (c) Revival of Judgment. Nor can ob- 
jection be raised for the first time on appeal to 
irregularities or defects in a proceeding to revive 


a judgment.°? 


der Co., 191 Pa. 511, 43 A 345 (where 
the bond was by leave of court filed 
nunc pro tunc). } 

43. Jones v. Evans, 28 Wis. 168. 

44, Gullett v. Phillips, 153 Ind. 
227, 54 NE 804; Lindskog v. Schou- 
weiler, 12 S. D. 176, 80 NW 190. 

45. Morgantown Second Nat. Bank 
v. Ralphsnyder, 54 W. Va. 231, 46 SE 
206. 

46. Fullen v. Wunderlich, 54 Colo. 
349, 130 P 1007; In re Hulbert, 160 
N. Y. 9, 54 NE 571 [rev 38 App. Div. 
3238, 57 NYS 38] (holding that, on 
appeal from a refusal to amend a de- 
cree for the distribution of the funds 
of a dissolved corporation by insert- 
ing the name of an assignee of a 
foreign creditor in place of the cred- 
itor, appellant cannot enlarge the 
scope of the motion, so as to procure 
for the first time the determination 
of important questions concerning the 
validity of the foreign assignment, 
as against an attachment by domestic’ 
creditors, of the debt due the foreign 
ereditor). i 

47. U. S—Planters Bank v. Union 
Bank, 16 Wall. 483, 21 L. ed. 473. 

Cal.—Doehla v. Phillips, 151 Cal. 
488, 91 P 330; Turner v. Billagram, 
2 Cal. 520. 

Tll.—Parr v. Van Horn, 38 Ill. 226; 
McCartney v. Loomis, 61 Ill. A. 364; 
Mooney v. Moriarty, 36 Ill. A. 175. 

Ind.—Gullett v. Phillips, 153 Ind. 
227, 54 NE 804. Zs 

Ky.—Williams v. Williams, 107 Ky. 
496, 54 SW 716, 21 KyL 1208; Janu- 
ary v. Bradford, 4 Bibb 566; Kouns v. 
Lawall, 2 Bibb 236; Payne v. Mattox, 
1 Bibb 164; Smith v. Carr, Hard. 305. 

Mass.—Noyes v. Manning, | 162 
Mass. 14, 37 NE 768. 4 

Mo.—Eivans v. Wilder, 5 Mo. 313; 


Posey v. Buckner, 3 Mo. 604; Sap- 
pington v. Lenz, 53 Mo. A. 44. 
N. Y.—Matter of Holmes, 59 Hun 


369, 13 NYS 100 [aff 131 N. Y. 80, 29 
NE 1003]; Union. Bank v. Sargeant, 
53 Barb. 422; Melville v. Mathewson, 
51 N. Y. Super. 506; Peo. v. Marston, 
18 AbbPr 257. 

N: C.— Currie’ v., Clark, 101; N.: ¢. 
321, 7 SE 776. 

Tenn.—Fogeg v. Gibbs, 8 Baxt. 464. 

Va.—Leftwitch v. Stovall, 1 Wash. 
(1_Va.) 303. 

W. Va.—Morgantown Second Nat. ' 


Bank v. Ralphsnyder, 54 W. Va. 231, 
46 SH 206 

[a] Objections on motion to quash 
execution.—On appeal from the rul- 
ing of the trial court upon a motion 
to quash an execution the appellate 
court will not consider an objection 
to the judgment on which the execu- 
tion was issued when such objection 
was not embraced in the motion to 
quash. Wissman v. Meagher, 115 Mo. 
A. 82, 91 SW 448. 

48. Doehla v. Phillips, 151 Cal. 488, 
91 P 330; Sappington v. Lenz, 53 Mo. 


A. 44. 
pCursle v:. Clark, 101. N. Cy 324; 
76. 

Mooney v. Moriarty, 36 Ill. A. 


51. Matter of Holmes, 59 Hun 369, 

wen 100 [aff 181 N. Y. 80, 29 NE 

52. Evans v. Wilder, 5 Mo. 313. 

See also Becker v. Goldschild, 9 Pa. 
v. Sargeant, 


Super. 50 

53. Union Bank 53 
Barb. (N. Y.) 422, 35 HowPr 87. 

54. Noyes v. Manning, 162 Mass. 
14, 37 NE 768. ; 

55. Planters’ Bank y. Union Bank, 


16 Wall. (U. S.) 483, 21 L. ed. 473. 


age Turner v. Billagram, 2 Cal. 
“57. January v. Bradford, 4 Bibb 

(Ky.) 566. 

janet Kouns v. Lawall, 2 Bibb (Ky.) 
59. Gordon v. Clark, 22 Cal. 533. 
60. Ida.—Foore v. Simon Piano 


Co., 18 Ida. 167, 108 P 1038. 


page tet Pinsley, Vv: -Durfey, (99 “) Aur 
Ky.—Allen v. Farley, 76 SW 5388, 


alae 930; Hurst v. Phillips, 2 KyL 

Nebr.—Walker vy. Fitzgerald, 69 
Nebr. 52, 95 NW 32; Hawver vy. Park- 
way Real Est. Co., 62 Nebr. 504, 87 
NW 312;-Creighton Univ. v. Mulvi- 
hill, 49 Nebr. 577, 68 NW 931. 

Or.—U. S. Mortgage Co. v. Mar- 
quam, 41 Or. 391, 69 P 37, 41. 

Ul eae ortega v. Walker, 76 Va. 
7538. 

[a] Notice of saie.—An objection 
that there was not sufficient proof of 
the publication of a notice of sale 
on execution cannot be taken for the 
first time on appeal from a decree 


confirming the sale, but should have 
been raised in the trial court. U. S. 
Mortgage v. Marquam, 41 Or. 391, 69 
Rest el. 

[b] Sale of lots together.—-(1): 
The question as to whether several 
lots of land have been sold together 
under one bid at an execution sale in- 
stead of separately, as expressly re- 
quired by Rev. Codes § 4484, is a 
question for the court from which 
the execution issued on motion to set 
aside the sale for irregularity, and 
cannot be raised for the first time 
on appeal either in the same or a 
collateral proceeding. Foore v. Si- 
mon Piano Co., 18 Ida. 167; 108—-P 
1038. See also Tinsley v. Durfey, 99 
Ill. A. 239. (2) And an execution sale 


of two lots, one of which was sub- 


ject to a lien, will not be set aside 
on the objection that the lots should 
have been sold separately, raised for 
the first time on appeal. Allen vy. 
Farley, 76 SW 5388, 25 KyL 930. 

{[c] Administrator’s sale.—The 
question whether a fair price was re- 
alized for property sold at an admin- 
istrator’s sale cannot be raised for 
the first time after confirmation of 
the sale and on appeal from the or- 
der confirming it, if such an appeal 
can be taken. In re Campau, 48 Mich. 
236, 112 NW 217. 

61. Ashpole v. Hallgren, 60 Nebr. 
196, 82 NW 623; Pearson y. Badger 
Lumber Co., 60 Nebr. 167, 82 NW 3874; 
Green v. Paul, 60 Nebr. 7, 82 NW 98; 
Bernheimer v. Hamer, 59 Nebr. 733, 
82 NW 18; Mandell v. Weldin, 59: 
Nebr. 699, 82 NW 6; Toscan v. Dev- 
ries, 57 Nebr. 276, 77 NW 669; Phila- 
delphia Mortg., ete., Co. v. Mockett, 
55 Nebr. 3238, 75 NW 845; McMurtry 
v. Columbia Nat. Bank, 53 Nebr. 21, 
73 NW 212; Nebraska Land, etc., Co. 
v. Cutting, 51 Nebr. 647, 71 NW 312; 
Creighton Univ. v. Mulvihill, 49 Nebr. 
577, 68 NW 931. 

62. Broadwater v. Foxworthy, 57 
Nebr. 406, 77 NW 1108 (holding that 
it could not be objected for the first 
time on appeal that an application 
to revive a judgment should have 
been by motion supported by affi- 
davit, and not by petition, or that one 
of defendants in the original action 
was not joined in the application to 
revive). 
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(33) Costs and Fees—(a) In General. 
As a general rule no question as to the correctness 
of the allowance, disallowance, or taxation of costs 
can be raised for the first time in an appellate 
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court; but, to entitle a party to raise such question 


63. U. S.—Bluegrass Canning Co. 
v. Steward, 175 Fed. 537, 99 CCA 159; 
Guffey v. Alaska, ete., Steamship Co., 
130 Fed. 271, 64 CCA 517; Campbell 
Printing-Press, ete., Co. v. Duplex 
Printing-Press Co., 101 Fed. 282, 41 
COATS OU. 

Ala.—Faulkner v. Chandler, 11 Ala. 
725. 

Ariz.—Dawson v. Lail, 1 Ariz. 490, 
34 12 Se 

Cal.—Riverside First Nat. Bank v. 
FTOlt, St. Cal. .lbo,, Zoe ites VNU IN 
Meredith, 82 Cal. 19, 22 P 1080; Stod- 
dard v. Treadwell, 29 Cal. 281; Gron- 
fier v. Minturn, 5 Cal. 492; Guy v. 
Franklin, 5 Cal. 416. 

D. C.—Eaton y. Brown, 20 App. 453 
[rev on other grounds 193 U. S. 411, 
24 SCt 487, 48 L. ed. 730]; U. S. v. 
Groome, 13 App. 460. 

Jll.— Chicago, ete, R. Co. v. Chi- 
cago, 148 Ill. 141, 35 NE 881, 887; 
Symms vi -Chicago, 115-11]. A. 169; 
Klajda v. Wilandt, 92 Ill. A. 373; 
Trogdon v. Cleveland Stone Co., 53 
Tll. A. 206; Levy v. Berkowsky, 50 Ill. 
aa 537; Sisson vy. Pearson, 44 Ill. A. 
i; 

Ind.—Skinner v. Spann, 175 Ind. 
672, 93 NE 1061, 95 NE 243; Baldwin 
v. Sutton, 148 Ind. 591, 47 NE 629, 
1067; McGlennan v. Margowski, 90 
Ind. 150; Baldwin v. Logansport, 73 
Ind. 346; Avan v. Frey, 69 Ind. 91; 
Leffler v. Rice, 44 Ind. 103; Beynon 
v. Brandywine, ete., Turnp. Co., 39 
Ind. 129; Hooker v. Phillippe, 26 Ind. 
A. 501, 60 NE 167; Stanley v. Stan- 
ley, 14 Ind. A. 398, 42 NE 10381; Stud- 
abaker y. Markley, 7 Ind. A. 368, 34 
NE 606. 

Ind. T.—Cherry v. Cox, 1 Ind. T. 
578, 45 SW 122. 

Iowa.—Topping v. Douglas, 96 NW 
1085; Cloud v. Malvin, 108 Iowa 52, 
75 NW 645, 78 NW 791, 45 LRA 209; 
Young v. Iowa Toilers’ Protective As- 
soc., 106 Iowa 447, 76 NW 822; Snell 
v. Dubuque, etc., R. Co., 88 Iowa 442, 
55 NW 310; Allen v. Seaward, 86 
Iowa 718, 52 NW 557; Cox v. Mason 
City, etc, R.:Co., 77 lowa 20, 41 NW 
475; Holton Vv. Butler, 22 Iowa 557; 
Yeager v. Circle, 1 Greene 438; Hemp- 
hill v. Salladay, 1 Greene 301; Mc- 
Guffie v. Dewine, 1 Greene 251. 

Kan.—Teats v. Herrington Bank, 58 
Kan. “721, 51 PRP 219;) State v. Elivin, 
51 Kan. 784, 33 P 547; Lowe’s App., 
46 Kan. 255, 26 P 749; In re Gilson, 
34 Kan. 641, 9 P 7638; Lawrence v. 
Littell, 9 Kan. A. 130, 58 P 495. 

Ky.—Ely Jellico Coal Co. v. Mat- 
thews, 144 Ky. 531, 139 SW 796; Shel- 
ley v. Newport Sav. Assoc., 11 Bush 
305; Churchill v. Rogers, Hard. 182. 


La.—Blane v. Cousin, 15 La. Ann. 
294; Fulton v. Brown, 10 La. Ann. 
350; McMullen v. Jewell, 3 La. Ann. 


139; Amis v. Merchants’ Ins. Co., 2 
La. Ann. 594. 

Mass.—Day v. Berkshire Woolen 
Co., 1 Gray 420; Jacobs v. Potter, 8 


Cush. 236. 
Mich.—Abbott v. Mathews, 26 
Mich. 176. 
Minn.—Stevens v. McMillin, 37 


Minn. 509, 35 NW 3872; Coles v. Ber- 
ryhill, 37 Minn. 56, 33 NW 213; Jen- 
sen v. Crevier, 33 Minn. 372, 23 NW 
541; Berry v. McGrade, 14 Minn. 286; 
Fay v. Davidson, 13 Minn. 298; Hurd 
v. Simonton, 10 Minn. 423; Kent v. 
Bown, 3 Minn. 347; Willoughby v. 
Stanton, 8 Minn. 150; Slaughter v. 
Nininger, 3 Minn. 150; Babcock y. San- 
born, 3 Minn. 141. 

Mo.—Whitelaw v. Rodney, 212 Mo. 
540, 111 SW 560; Sidway v. Missouri 
Land, etc., Co., 197 Mo. 359, 94 SW 
855; Holliday-Klotz Land, etc., Co. v. 
T. J. Moss Tie Co., 96 Mo. A. 57, 69 


SW 671. 
Nebr.—Yankton, ete, R. Co. 
State, 49 Nebr. 272, 68 NW “487: 


| ley County, 41 Nebr. 


Shields v. Gamble, 42 Nebr. 850, 61 
NW 101; Roberts v. Drehmer, 41 
Nebr. 306, 59 NW 911; Haskell v. Val- 
234, 59 NW 680; 
Cahn v. Lipson, 39 Nebr. 776, 58 NW 
280; Real v. Honey, 39 Nebr. 516, 58 
NW 136; German Ins. Co. v. Eddy, 37 
Nebr. 461, 55 NW 1073; Bates: v. Dia- 
mond Crystal Salt Co., 36 Nebr. 900, 
55 NW 258; Wilkinson v. Carter, 22 
Nebr. 186, 34. NW 351; Whitall v. 
Cressman, 18 Nebr. 508, 26 NW 245; 
Cozine v. Hatch, 17 Nebr. 694, 24 NW 
389. 

Nev.—Howard vy. Richards, 2 Nev. 
128, 90 AmD 520. 

N. Y.—Cunningham y. Hewitt, 177 
N;. (eke re 69 NE 1122 [aff 84 "App. 
Div. 114, 81 NYS 1102]; La Grange v. 
Merritt, 96 App. Div. 61, 89 NYS 325 
New York v. Best, 19 App. Div. 58, 
45 NYS 970; Deegan v. Von Glahn, 75 
Hun 397926 NYS 989° [aff 144 Ne Y: 
573, 39 NE 692]; Allison v. Robinson, 
25 Hun 65; Beattie v. Qua, 15 Barb. 
132; Bancroft v. Home Ben. Assoc., 
58 N. Y. Super. 492, 12 NYS 718 [aff 
126 N. Y. 682 mem, 28 NE 250 mem]; 
Menzies v. Harlem Loan Assoc., 30 
Mise. 781, 62 NYS 726; Baker v. Cod- 
ding, 3 Misc. 512, 23 NYS 5; Rieger 
v. Swan, 2 Misc. 467, 21 NYS 1037; 
Turtel v. Greenwald, 96 NYS 1074; 
Stanton v. Taylor, 19 NYS 43 [mod 
1369 ING . 664 mem, 32 NE 1063 
mem]; Henricus v. Englert, 17 NYS 
235, 237 [rev on other grounds 137 
N. Y. 488, 33 NE 550]; In re Loftus, 
16 NYS 327; Feiber v. Lester, 13 NYS 
339; Peo. v. Oakes, 1 HowPr 195. 

N. C.—Hall v. Younts, 87 N. C. 285; 
Bynum v. Daniel, 63 N. C. 24. 

Or.—Albert v. Salem, 39 Or. 466, 65 
P 1068, 66 P 233. 

Pa.—McCauley’s App., 86 Pa. 187; 
Convers v. Vanatta, 24 Pa. 257; Shu- 
man v. Pfoutz, 1 Penr. & W. 61; Cor- 
coran v. Hetzel, 9 Pa. Co. 82 

S.'C.—Cauthen v. Cauthen, Co) Se 
456, 61 SE 112; Parks v. Greenville, 
44 8. C. 168, 21 SE 540; Rabb v. Pat- 
terson, 42 Sunc! 528, 30 SE 540, 46 
AmSR 743; Armstrong Vv. Friesleben, 
280 S.C. 605, 5 SE 479; Cooke v. Roole, 
26 S.C. Sil 2 SE 609; Dilling v. Fos- 
ter, 21 S. C. oa4; Huff. v. Watkins, 20 
S. C. 477; Bradley v. Rodelsperger, 6 
S. C. 290; Williams v. Jones, 20 S. C. 


L. es 

S. D.—Subelia v. Jelgerhuis, 32 S. 
D. 648, 144 NW 125; American Bank- 
ae Co. v. Lynch, 71g D. 34, 82 NW 

Tenn.—Trouts v. Alabama, etc., R. 
Co., 97 Tenn. 364, 37 SW 90; Arnold v. 
State, 96 Tenn. 82, 33 SW 723; State 
v. Goodbar, 8 Lea 451; Sherman y. 
Brown, 4 Yerg. 561. 

Tex.—Bridge v. Samuelson, 73 Tex. 
522, 11 SW 539; Wierbusch y. Taylor, 
64 Tex. 53; Allen v. Woodson, 60 Tex. 
Goll; Jones: \v-e Mord, 60> Mex ize 
Woods v. Durrett, 28 Tex. 429; Castro 
Wee les etal Mexcmoor Neblett v. Bar- 
ron, (Civ. A.) 160 Sw 1167; Dupont 
Vaulexaspecte;,  ReiComm(CivaeA.) elias: 
SW 195; Guerra v. Guerra, (Civ. A.) 
158 SW ‘191; Walter Box Co. v. Black- 
burn, (Civ. A.) 157 SW 220; Swear- 
ingen v. Myers, (Civ. A.) 148 ‘SW 664; 
Hoskins v. Velasco Nat. Bank, 48 Tex, 
Civ. A. 246, 107 SW 598; Blain v. 
Park Bank, ete., Co., 43 Tex. Civ. A. 
359, 94 SW 1091; Cunningham v. Mc- 
Donald, (Civ. A.) 80 SW 871, 81 SW 
52 [rev on other grounds 98 Tex. 316, 
83 SW 372]; Valentine v. Sweatt, 34 
Tex. Civ. A. 135, 73 SW 385; Hocka- 
day-Gray Co. v. Jonett, (Civ. A.) 74 
SW 71; De Cordova v. Rodgers, (Civ. 
A.) 67 SW 1042 [rev on other grounds 
97 Tex. 60, 75 SW 16]; Tutt v. Mor- 
gan, 18 Tex, Civ. A. 627, 42 SW 578, 
46 SW 122; Pennsylvania F. Ins. Co. 
v. Wagley, (Civ. A.) 36 SW 997; Ed- 
rington v. Butler, (Civ. A.) 33 SW 


Ce 
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on appeal, he must have raised the objection in the 
lower court by motion for a retaxation or other ap- 
propriate manner,®* pointing out specifically the 
items claimed to be erroneous,®* and stating the 


143; Missouri, etc., R. Co. v. Crane, 
(Civ. A=). 32 SW. 1i; Hill v. Smith, 6 
Tex. Civ, A, 312, 25 Sw 1079; Sulphur 
Springs, ete., R. Co. v. St. Louis, ete., 
Is, Clo, & Tex. Civ, A. 650, 22 Sw 107, 
23 SW 1012. 

Utah.—Smith v. Nelson, 23 Utah . 
512, 65 P 485; Peo. v. Peacock, 5 Utah 
PAG SUNS W As 

Vt.—Bliss v. Little,'64 Vt. 133, 23 
IN 2S. 

Wash.—Lisle v. Quinlan, 72 Wash. - 
493, 130 P 902; Main v. Johnson, 7 
Wash. 321, 35 P 67; Newbergh ~v. 
Farmer, 1 Wash. T. 182. 


Wis.—Spence v. Milwaukee, 143 
Wis. 47, 126 NW 22; Lauterbach v. 
Netzo, 111 Wis. 326, 87 NW 229; 


Duffy v. Ryan, 79 Wis. 242, 48 NW 
374; Diggle v. Boulden, 48 Wis. 477, 
4 NW 678; Dinsmore v. Smith, 17 
Wis. 20; Perkins v. Davis, 16 Wis. 
470; Cord v. Southwell, 15 Wis. 211. 
Compare Day v. Mertlock, 87 Wis. 
577, 58 NW 1037. 

Can.—Canadian Bank of Commerce 
v. Colwell, 5 DomLR 881. 

See Dyment v. Northern, etc. R. 
Co., 11 Ont. 348. No appeal until 
certificate of taxation issued. Union 
Bank v. Douglass, 3 Man. 48. 

[a] The point cannot be raised for 
the first time on appeal (1) that the 
court erred in rendering judgment 
against appellant for costs (Beynon 
v. Brandywine, ete., Turnp. Co., 39 
Ind. 129), (2) that the judgment is 
against only some of defendants for 
costs and not also against a code- 
fendant (Hill v. Smith, 6 Tex. Civ. 
A, 312, <25' SW ©1079), (3). that “the 
court acted erroneously in respect to 
costs of motions made in the prog- 
ress of the cause below (Churchill v. 
Rogers, Hard. (Ky-) 182), (4) or that 
plaintiffs are debarred from recover- 
ing costs because they violated an in- 
junction in bringing suit (Rabb v. 
Patterson, 42 S. C. 528, 20 SE 540, 46 
AmSR 748). 

[b] The nominal plaintif€é in an 
action brought for the use of an- 
other cannot be heard on appeal for 
the first time to claim immunity from 
costs. Central School-Supply House 
v. South Middleton Tp. School Bd., 9 
Pa. Super. 110. 

{c] Party suing in forma pauperis. 
—Although a party who sues in for- 
ma pauperis is not entitled to re- 
cover costs, a judgment for costs will 
not be disturbed on appeal if no ob- 
jection is taken below. Hall v. 
Younts, 87 N. C. 285. 

[dj] A motion for the apportion- 
ment of costs should be made in the 
trial court. Merriam v. Martin, 132 
TAG TS5ae 

{e] Stenographer’s fees.—An ob- 
jection to an allowance for payments 
made by a referee for stenographer’s 
fees cannot be urged for the first time 
on an appeal. Nealis v. Meyer, 21 
Mise. 344, 47 NYS 156. 

{f] Services of custodian of prop- 
erty.— Objection that the account for 
the custodian’s services for keeping 
property taken under process was 
presented by the custodian, instead 
of by the marshal, as required by 
Mansfield Dig. § 3249, cannot be made 
for the first time on appeal. Shap- 
leigh Hardware Co. v. Perry, 2 Ind. 
T. 238, 48 SW 1067. 

ae Campbell Printing-Press, ete., 
Duplex Printing-Press Co., 101 
Fed. Merry 41 CCA 351; State of ‘Mis- 
souri, 76 Fed. 376, 22 CCA 239; Four- 
teenth Street Bank vy. Strauss, 54 
Mise. 588, 104 NYS 956; Arnold ‘v. 
State, 96 Tenn. 82, 33 SW 723; Sher- 
man v. Brown, 4 Yerg. (Tenn.) 561; 
Cotzhausen v. H. W. Johns Mfg. Co., 
107 Wis. 59, 82 NW 716; Cord v. 
Southwell, 15 Wis. 211. 

[a] A mere general charge that 
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e 5 
8§ 786-788] 


reasons for the objection.*> Nor will a motion in 
an appellate court to allow costs incurred in the 
trial court be granted, where it does not appear that 
the question has been passed on by the trial court.®® 
It has been held in some jurisdictions, however, that 
the rule which requires a party to make objections 
before the taxing officer to a particular item in a 
bill of costs, in order to have the objection avail- 
able upon appeal from the taxation, is not applicable 
to a case in which no costs can lawfully be taxed;*" 
that a motion for retaxation of costs in the trial 
court is not a prerequisite to the consideration of 
the question of costs on appeal, where the objection 
is to the taxation of any costs, and not to the 
amount of costs taxed;®* that error in taxing and 
awarding costs in a judgment properly excepted to 
may be taken advantage of on appeal without spe- 
cific objection below;®® and that a motion to retax 
costs is not essential to obtain a review of a de- 
cision that a party is liable for certain costs and 
a judgment against him therefor.7° And it has been 
held that .a statute, providing that unless a review 
of a taxation of costs is asked for within a certain 
period after entry of judgment it cannot thereafter 
be questioned upon appeal, applies only to taxation 
of costs by the elerk.”+ It is sufficient if a party 
objects to the allowance of costs against him: at 
the first opportunity.” 
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Execution for costs. An objection. to an execu- 
tion for costs that no judgment therefor had been 
entered should be first raised in the trial court.7* 

[§ 787] (b) Attorney’s Fees. With respect to 
attorney’s fees the general rule is that objection 
to their allowance or disallowance, or to the amount 
allowed, cannot be urged for the first time in the 
appellate court.7* But where the allowance of an 
attorney’s fee was set forth in the court’s con- 
clusions of law, plaintiff’s objection thereto at the 
earliest opportunity by excepting to the allowance 
is sufficient to raise the question of the validity 
of the allowance on appeal.”® 

[§ 788] (c) Master’s Fees. As a rule an allow- 
ance of master’s fees cannot be objected to for the 
first time on appeal.7® But it is held that where 
a decree expressly directs the taxation of a certain 
sum as master’s fees, and it is evident that the 
allowance was not made pro forma, but that the 
matter actually received the consideration of the 
chancellor, and appellant objected to each pro- 
vision of the decree which was adverse to his in- 
terests, such objection entitles him to a review of 
the allowance on appeal.’7 And on appeal from a 
decree foreclosing a trust deed defendant is en- 
titled to a review of an allowance of fees to a 
master in chaneery for certain services, although 
he did not file objections before the master, and 


the taxation of costs “was in excess 
of the amount allowed by law” is in- 
sufficient, for it indicates no specific 
error, and would involve the neces- 
sity of going over the bill of costs, 
item by item, to ascertain whether 
the charge was well founded. Cure- 
ton v. Westfield, 24 S. C. 457. 

[b] Specific objection only con- 
sidered.—(1) In reviewing the action 
of the court below in overruling a 
motion to retax costs, the United 
States circuit court of appeals will 
not consider an objection which was 
not specified in such motion. State 
of Missouri, 76 Fed. 376, 22 CCA 239. 
(2) And where, upon proceedings for 
the taxation of costs before the clerk 
of the court, none but general ob- 
jections are overruled by the clerk, 
objections to specific items of costs 


eannot be considered on_ appeal. 
Cotzhausen v. H. W. Johns Mfg. Co., 
107 Wis. 59, 82 NW 716. (3) So, 


under Code Civ. Proc. § 3265, provid- 
ing that a taxation or retaxation of 
costs may be reviewed by the court 
on a motion for a new taxation, and 
that the order made on such motion 
may allow or disallow any item ob- 
jected to before the taxing officer, 
where defendant on a motion to retax 
costs objects only to a single item, 
he can object only to the allowance 
of that item on appeal. Fourteenth 
St. Bank v. Strauss, 54 Misc. 588, 104 
NYS 956. 

65. Campbell Printing-Press, etc., 
Co. v. Duplex Printing-Press Co., 101 
Fed. 282, 41 CCA 351; Walker v. Gold- 
smith, 16 Or. 161, 17 P 865; Arnold v. 
State, 96 Tenn. 82, 33 SW 723. 

66. Jenkins v. Powe, 19 Wash. 113, 
52 P 520. : 

67. Kirst v. Wells, 47 Wis. 56, 1 
NW 357. Compare Riverside First 
Nat. Bank v. Holt, 87 Cal. 158, 25 P 
272. 

68. Guinn v. Iowa, etc., R. Co., 125 
Iowa 301, 101 NW 94; Ainley v. Amer- 
ican Mut. F. Ins. Co., 113 Iowa 709, 
84 NW_ 504. 
McCaskey v. Ft. Dodge, 

, 154 Iowa 652, 135 NW 6 

70. Hartford F. Ins. Co: v. Corey, 
53 Nebr. 209, 73 NW _ 674; Burton vy. 
State, 34 Nebr. 125, 51 NW 601. If 
the question of the costs was directly 
considered and determined by the 
trial court, no motion in that court 
to retax costs is necessary to entitle 


etc., 


a party to have a judgment against 
him for the costs reviewed on ap- 
peal. Lamaster y. Elliott, 53 Nebr. 
424, 73 NW 925. See also American 
F. Ins. Co. v. Landfare, 56 Nebr. 482, 
76 NW 1068. 

71. Conroy v. Bigg, 109 NYS 914 
(holding that, where a court errone- 
ously dismisses an action and taxes 
costs against plaintiff, it cannot be 
urged, on an appeal from the judg- 
ment of dismissal, under § 342 of the 
Municipal Court Act [L. (1902) p 
1589 c 580], providing that, unless a 
review of a taxation of costs is asked 
for within five days after entry of 
judgment, it cannot thereafter be 
questioned on appeal, that plaintiff 
cannot complain of the imposition of 
the costs, since upon a reversal of 
the judgment the costs would fall 
with it, and since the section men- 
tioned applies only to cases of taxa- 
tion of costs by the clerk). 

72. In re Plattsburg, 157 N. Y. 78, 
51 NE 512 [rev 27 App. Div. 353, 50 
NYS 356] (holding that, where the 
first opportunity a party had to ob- 
ject to costs was when the final or- 
der therefor was served on him, and 
he made his objection by appeal, he 
did not waive his right to question 
their allowance). 

73. Becker v. Goldschild, 9 Pa. 
Super. 50. 

74 Ark.—Des Moines Ll. Ins. Co, 
Va Clay ooeAnrke 250) I hOmSINY, ooo. 

Conn.—Chase v. Benedict, 72 Conn. 
322, 44 A 507. 

lit Beck Coal, etc: Co. av... Ee, AG 
Peterson Mtg. Co!,, 237701. 250) 086 
NE. 715; Kinsella v.: Chan, 185 Ill. 
208, 56 NE 1119 [aff 85 Ill. A. 382] 
(abstract fees on foreclosure); Shaff- 
ner vy. Appleman, 170 Ill. 281, 48 NE 
978 [aff 70 Ill. A. 684] (fee for ex- 
amination of title in suit to foreclose 
trust deeds); Continental Inv., ete., 
Soc. v. Wood, 168 Ill. 421, 48 NE 221 
[aff 66 Ill. A. 491]; Marsh v. Mick, 
159 Ill. A. 399; Sampson v. Neely, 106 
Til. A, 129; Kronkrite v. McGrath, 82 
Til. A. 340. 

Kyl 


Ky.—Lee  v: 
845. 

La.—Swain v. Webre, 106 La. 161, 
30 S 331; Watson’s Tutorship, 51 La. 
Ann. 1641, 26 S 409. 

Nebr.—Fidelity Mut. F. Ins. Co. v. 
owe 4 Nebr. (Unoff.) 159, 93 NW 


Simpson, 12 


Pa.—In re Bousquet, 206 Pa. 534, 
56 A 60. 

S. C.—Ex p. Landrum, 69 S. C. 136, 
48 SE 47 (fees of executor’s attorney). 

Tex.—Hrie City Iron Works v. No- 
ble, (Civ. A.) 124 SW 172. 

See also supra § 617. 

fa] But in Iowa, under Code § 
3869, providing that, where judgment 
is recovered on a written instrument 
containing an agreement to pay an 
attorney’s fee, the court may allow 
certain percentages on the amount 
recovered, but that no such allow- 
ance shall be made unless an action 
has been begun, it was held that, 
where the judgment, signed by the 
court, allowed attorney’s fees on 
amounts collected by plaintiff’s attor- 
ney before suit was begun, such al- 
lowance would be corrected on ap- 
peal from the judgment, without an 
application to the trial court to cor- 
rect the error, such application being 
required only when the erroneous at- 
torney’s fee was inserted by the clerk 
in taxing costs. Ainley v. American 
Mut. F. Ins. Co., 113 Iowa 709, 84 NW 
504. See also American F. Ins. Co. 
v. Landfare, 56 Nebr. 482, 76 NW 
1068 (holding that a motion in the 
lower court to retax costs is un- 
necessary to review a judgment 
awarding an attorney’s fee in an ac- 
tion on an insurance policy); Hart- 
ford ki. Ins. Co, Vv; Gorey; 653. Nebr: 
209, 73 NW 674. 

75. Spencer v. Commercial Co., 36 
Wash. 374, 78 P 914. 

76. Freese v. Glos, 248 Ill. 280, 93 
NE 745; Kraft v. Holzmann, 206 T1l. 
548, 69 NE 574; Bentley y. Ross, 154 
ey ie 588 [mod 250 Ill. 182, 95 NE 
77. Wirzbicky v. Dranicki, 235 Til. 
106, 85 NE 396. See also Bentley v. 
Ross, 250 Ill. 182, 95 NE 182 [mod 
154 Ill. A. 583] (holding that by ob- 
jecting to the chancellor that fees 
proposed to be allowed a master were 
unreasonable and excessive defendant 
did not waive his right to claim on 
appeal that the fees were not item- 
ized as required by law, it appearing 
that he objected generally to each 
provision of the decree which af- 
fected his interest, and a specific ob- 
jection not being necessary); Keuper 
Vay Whette, (2395 0) b86,y 88. Nols 
(holding that the objection that the 
fees allowed to a master in chancery 


886 [3C.J.] 
renew them as exceptions and enter a motion to 
retax costs.7§ 

[§ 789] (d) Security for Costs. Defendant’s 
right to require a nonresident plaintiff to give a 
cost bond, as expressly required by statute, is 
waived by failure to move for one in the trial 
court, and cannot be raised for the first time on 
appeal.?® And it cannot be urged, on a motion to 
dismiss an appeal in limine, that appellant had been 
ordered by the district court to file security for 
costs within a delay fixed and in default his suit 
should be dismissed, and that the order had not 
been complied with when no action was taken upon 
this matter in the lower court, and the case went, 
contradictorily between the parties, to judgment.®° 
Nor ean the objection that the statute and rule of 
court requiring a nonresident plaintiff to give se- 
curity for costs are unconstitutional be raised for 
the first time on appeal.*+ 

[§ 790] (34) Proceedings for Review.s? In 
some cases objections with respect to proceedings 
taken for the purpose of appeal or error must be 
raised in the lower court in order that they may 
be considered in the appellate court.8* This has 
been held true in some jurisdictions, for example, 
of objections to the sufficiency of the appeal bond ;** 
that the affidavit for appeal was sworn to before 
the judgment was rendered;*> that an appeal by a 
corporation was not authorized by its trustees ;%* 
that an attorney who appeared for a corporation, 
and whose authority to so appear was not ques- 
tioned, had no right to appeal for the corporation ;*7 


or that appellant had no such status as a party be- _ 


are excessive may be made for the 85. Marshall 
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low as entitled him to an appeal;** and of objec- 
tions to the time or mode of settlement or service 
or the sufficiency of the bill of exceptions, state- 
ment for the appeal, brief of the evidence, or the 
transcript of the record.®® It has also been held 
that the appellate court cannot, where the question 
was not raised below, consider an excuse for the 
failure to file a bill of exceptions within the time 
limited by statute.°° Where, however, the time for 
filing a statement of facts is extended by a void 
order, the validity of the order and the statement 
of facts filed pursuant thereto may for the first 
time be attacked on appeal.?! 

Question whether exception was taken. In the 
absence of fraud, where an objection that an ex- 
ception was not taken at the trial is raised for the 
first time after the statement of facts has been 
regularly settled, the exception will be allowed to 
stand.°? 

Correction of record. Where it appears that no 
exception or objection was taken to the proceed- 
ings to correct the record in the court below by a 
party, although appearing by counsel, no question 
is raised on appeal as to the legality of any of the 
proceedings to correct the record.°* 

[§ 791] (35) Objections to Appeal to Inter- 
mediate Court.°* On appeal from the judgment of 
a cireuit or other intermediate appellate court ob- 
jection cannot be taken for the first time to the 
proceedings to perfect the appeal to the inter- 
mediate court or to the proceedings therein, but 
such objections, to be considered, must have been 
first taken in the intermediate court.°® The rule 


Shoemaker, 164]and structure of the bill of excep- 


first time on appeal). 

78. Gottschalk v. Noyes, 225 Mil. 
94, 80 NE 72. 

79, Payton v. Spiesberger, 40 Colo. 
289, 90 P 605. 


80. Aiken v. Robinson, 52 La. Ann. 
925, 27 S 134, 529. 
81. Bomar v. Asheville, ete, R. 


Co., 30 S: CG. 450, 9) SH 512. 

82. Objections to appeal to inter- 
mediate court see infra § 791. 

83. Yakima Water, etc., Co. Vv. 
Hathaway, 18 Wash. 377, 51 P 471; 
and other cases in following notes. 

[a] Prematurity of appeal.—On 
appeal in a suit for the construction 
of a will an objection that the ap- 
peal was premature, in that there 
should have been a reference for an 
account of advancements before con- 
struing the will, was untenable, 
where no motion for such a reference 
was made. Lee v. Baird, 134 N. C. 
410, 46 SE 955. 

[b] Form of reservation of point 
of law.—Where it nowhere appears 
that, at the trial or subsequent there- 
to, in the certificate of exceptions, or 
in the bill of exceptions sealed, ob- 
jection was raised to the form of a 
reserved point, and it also appears 
that the case was tried on the mer- 
its, the appellate court will not over- 
throw the judgment because the trial 
judge said, in reserving the point, ‘I 
will reserve,” instead of using words 
of the present tense, or following the 
words he did use by further action. 
Evesson v. Ziegfeld, 22 Pa. Super. 79. 

[ec] Nune pro tunc order granting 
appeal.—Want of notice of applica- 
tion for a nunc pro tune order grant- 
ing an appeal from the county to the 
circuit court cannot be raised for the 
first time in the supreme court. 
Wulff v. Claibourne, 107 Ark. 325, 155 
SW 497. 

84. Edwards v. Edwards, 29 La. 
Ann. 597; Yakima Water, etc., Co. v. 
Hathaway, 18 Wash. 377, 51 P 471; 
Jenkins v. Jenkins Univ., 17 Wash. 
eo igo P 247, 50 P 785. See infra 


Mo. A. 429, 144 SW 1120. 

Jenkins v. Jenkins Univ., 17 
. 160, 49 P 247, 50 P 785. 
Hallam v. Tillinghast, 19 
= 20, 02) 1b 329) 
88. Easton Nat. Bank v. American 
Cle, tC0.5 1 OL Neu oe Oe 
A 917, 8 LRANS 271, 10 AnnCas 84 
[rev in part 69 N. J. Eq. 326, 60 A 54]. 

89. Ala.—Birmingham R., etc., Co. 
v. Leach, 5 Ala. A. 546, 59 S 358. 

Cal.—Dernham v. Bagley, 151 Cal. 
216, 90 P 548; Horton v. Jack, 115 
Cal. 29, 46 P 920; Sheppard v. Shep- 
pard, 15 Cal. A. 614, 115 P 751; Sauer 
v. Eagle Brewing Co., 3 Cal. A. 127, 
84 P 425. 

Ga.—Odom vy. Coley, 11 Ga. A. 490, 


75 SE 822. 
First Nat. 


Ida.—American Falls 
Bank v. Shaw, 24 Ida. 134, 132 P 802. 

Tll.—Hugheg v. Nomence, 163 Ill. 
535, 45 NE 300 (bill of exceptions not 
sealed by judge); Chicago City R. Co. 
v. Martensen, 100 Ill. A. 306 [aff 198 
Til. 511, 64 NE 1017] (file mark of 
clerk not affixed within the period 
designated by the court below). 

Iowa.—Bader v. Dyer, 106 Iowa 715, 
77 NW 469, 68 AmSR 332. 

Nebr.—Thompson y. Missouri Pac. 
R. Co.; 50 Nebr. 329, 69 NW 1119. 

Tex.—Cook v. Seay, (Civ. A.) 143 
SW 676; Henderson y. Midkiff, (Civ. 
A.) 127 SW 898. 

[a] Refusal of the trial judge to 
send up books introduced in evidence 
cannot be complained of on appeal 
unless appellants have taken the 
steps provided by law therefor. Di 
Ee v. Weinman, 16 N. M. 302, 121 
_(b] Failure to serve bill of excep- 
tions.—Where a bill of exceptions is 
signed and settled without objection 
that it has not been served, it is too 
late to first make such objection on 
appeal. American Falls First Nat. 
Bank v. Shaw, 24 Ida. 134, 132 P 802 

{c] To whom objections addressed. 
—Under Lord L. Or. § 172, providing 
for the settlement and allowance of 
exceptions, objections to the form 


tions should be addressed to the trial 
judge. Redsecker v. Wade, 69 Or. 
1537 134 P-5,7133 P1485: 

{[d] Amendment of settled case.— 
An objection to amendment of a set- 
tled case, on the ground that the case 
has been concluded and a settled case 
signed and allowed, is insufficient to 
present the question whether such 
amendment would be precluded after 
perfection of the appeal. Minneapo- 
lis Plumbing Co. v. Arcade Inv. Co., 
124 Minn. 317, 145 NW 387. 

90. National Bank of Commerce v. 
Lone Star Milling Co., (Tex. Civ. A.) 
152 NW 663. 

91. Michaelson v. Overmeyer, 77 
Wash. tl 0torvee ooo. z 

92. Anderson v. Northern Pac. R. 
Co., 19 Wash. 340, 53 P 345. 

93.0 Take” Brie. ete, RR: ¥Co.anve 
Bates, 17 Ind. A. 386, 46 NE 8381. 

94, Review on appeal from inter- 
rues dab court see infra XVI in 4 


95. U. S.—Bryar v. Campbell, 177 
U. S. 649, 20 SCt 794, 44 L. ed. 926 
[aff 90 Fed. 690, 833 CCA 236]; Sem- 
mes:vi US. 91 U.S. 21), 23) hited 1935 

Ark.—Roblin v. Jenkins, 83 Ark. 
517, 104 SW 203; Ex p. Morton, 69 
Ark. 48, 60 SW 3807; Crenshaw v. 
Bradley, 52 Ark. 318," 12.) SW" 578= 
Young v. King, 33 Ark. 745. 

Colo.—Robinson v. Denver, etc., R. 
Co., 24 Colo. 98, 49 P 87. 

Ga.—Union Fraternal League of 
Boston v. Johnston, 124 Ga. 902, 53 
SE 241; Driggers v.- Mosley, 13 Ga. 
A. 111, 78 SE 865. 
sae ee re Paige, 12 Ida. 410, 86 P 

Ill.—Reisch v. Peo., 229 Ill. 574, 82 
NE 321; Sherwood v. Illinois Trust, 
ete., Bank, 195 Til. 112, 62 NE 835, 88 


AmSR 183; Comstock-Castle Stove 
ae v. Baldwin, 169 Ill. 636, 48 NE 


Ind.—Indianapolis Union R. Co. v. 
aie 11 Ind. A. 564, 38 NE 842, 39 NE 

Towa.—Larson v. Webster County, 
150 Iowa 344, 130 NW 165. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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* 
has been applied, for example, to objections to the 
sufficiency of the notice of appeal,®® to want of no- 
tice,’ and to want of proof that notice was 
served;°® to the sufficiency of the bond or under- 
taking on appeal,°® or to the failure to file a bond 
or undertaking on appeal;* to the sufficiency of the 
affidavit for appeal,’ or the absence of the affidavit 
Objection must also have 


required by statute.® 
| SEC eat v. Mhoon, 49 Miss. 


Mo.—Seaver v. Ray, 137 Mo. A. 78, 
119 SW 527; Nichols v. Hicklin, 127 
Mo. A. 672, 106 SW 1109. 

Nebr.—Moline, etes, .CO. pave 
ton, 56 Nebr. 182, 76 NW 455. 

Or.—State v. Estes, 34 Or. 196, 51 
ais og. P bil, bb Pi 25: Mancaster’ ‘vs 
MeDonald, 14 Or. 264, 12 P 374. 

Pa. —Ogden v. Philadelphia, 143 Pa. 
430, 22 A 694; Werkheiser v. Werk- 


Hamil- 


heiser, 6 Watis & aS 184; Feather’s 
App., 1 Penr. & W. 

8. Ce .—Dargan v. West, 2% S./C. 156, 
3 


Were i Wox v. McElroy, 103 Tex. 
357, 127 SW 798 [aff (Civ. A.) 118 SW 
1142]; Brewer v. Blarton, 66 Tex. 532, 
1 SW 572: 

Vt.—Green v. J. H. McLoud Co., 87 
Vt. 242, 88 A 810. 

Wyo.—Redman y. Union Pac. R. 
Co., 3 Wyo. 678, 29 P 88. 

{a] The objection that an assign- 
ment of errors filed in the appellate 
court was not signed by counsel can- 
not be made for the first time in the 
supreme court. Ennesser v. Hudek, 
at Tll. 494, 48 NE 673 [aff 66 Ill. A. 
60 


]. 

{b] An objection that by the de- 
fault of one of two joint appellants 
the appeal failed as to both will not 
be examined where it is preserved 
only by objecting to the evidence on 
the trial in the intermediate appel- 
late court. Moline, ete., Co. v. Ham- 
ilton, 56 Nebr. 132, 76 NW 455. 

{c] She correctness of an instruc- 


tion to which no objection was urged | 


in the appellate court cannot be 
raised for the first time in the su- 
preme court. Acme Harvester Co. v. 
Chittick, 230 Ill. 558, 82 NE 647 [aff 
132 Ill. A. 611]. 

{d] Objections not raised in jus- 
tice’s court.—But where, on appeal 
from a justice of the peace, plaintiff 
objected to certain declarations of 
law based on statutes regulating 
brokers, and to the court’s judgment 
because of alleged unconstitutionality 
of the statutes, and on the objec- 
tions being overruled exceptions were 
duly saved, the constitutionality of 
the statutes was presented in time, 
although not raised in the justice’s 
court. Woolley v. Mears, 226 Mo. 41, 
125 SW 1112,5'136 AmSR 637. 

96. Cordelio v. Deponte, 107 Minn. 
573, 120 NW 902; Dargan v. West, 27 
Se iCri 56; Redman v. Union Pac. R. 
Co., 3 Wyo. 678, 29 P 88. 

97. Redman v. Union Pac. R. Co., 
3 Wyo. 678, 29 P 88. 

98, State v. Estes, 84 Or. 196, 51 
LP HGCA easy (a BRS Shel Ee 35 (holding that 
an appeal would not be dismissed on 
the ground that there was “no proot” 
of the service of notice of appeal to 
the circuit court in a special proceed- 
ing where the ground relied upon in 
the lower court was that such no- 
tice was not served); Lancaster v. 
McDonald, 14 Or. 264, 12 P 374. 


99. Colo.—Peo. v. Stitt, 14 Colo. A. 
43, 59 P62. 

Ida. 
P 273. 

Tll.— Wegienska v. Studebaker Bros. 
Mite. Co. 7235 Ill, :296,.:85 INE 326% 


Griswold v. Smith, 221 Ill. 341, 77 NE 
551; Ford v. Stuart First Nat. Bank, 
201 Ill. 120, 66 NE 316 [rev 100 Ill. 
A. 70); Kirkpatrick v. Cooper, 89 Ill. 
210; Griswold v.. Smith, 116 Jll. A. 
223 (writ of error dism 214 Illy 323, 
73 NE 400]; Grier v. Cable, 53 Ill. A. 
350 [aff 159 Ill. 29, 42, NE 397]. 
Ind.—Fowler v. Newsom, 174 Ind. 
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104, 90 NE 9; 
Blackf. 454. 
Ky.—Brasfield v. Baugh, 7 J. J. 
Marsh. 330. 
Miss.—Poston v. Mhoon, 49 Miss. 


Ezra v. Manlove, 6 


620. 

Okl.—Awad v. Shouse, 33 Okl. 56, 
124 P 26. 

Tex.—Waters-Pierce Oil Co. v. 
State, 106 SW 326 (holding that 


where objection based on the insuffi- 
ciency of an appeal bond on appeal 
from an order appointing a receiver 
was not made in the court of civil 
appeals, such objection could not be 
made in the supreme court); Cason 
v. Connor, 83 Tex. 26, 18 SW 668; 
Cason v. Laney, 82 Tex. 317, 18 SW 
667; Brewer v. Blanton, 66 Tex. 532, 
1 SW 572; Engle v. Rowan, (Civ. A.) 
48 SW 757; Cockrill v. Hason, (Civ. 
A.) 26 SW 464. Compare Engle v. 
Rowan, (Civ. A.) 48 SW 757 (holding 
that failure to urge a waiver of a 
defect in an appeal bond to the coun- 
ty court in such court, in opposition 
to the motion to dismiss the appeal 
was not fatal on appeal to a higher 
court, where the facts constituting 
the waiver were of record and part 
of the history of the case in’ the 
county court, since judicial notice 
would be taken thereof) 


Va.—Brown v. Matthews, 1 Rand. 
(22 Va.) 462. 

1. Sherwood v. Illinois Trust, etc., 
Bank, 195 AL 1025" 62. NE 9835; 
AmSR 183. 

2. Wulff v. Davis, 108 Ark. 291, 


157 SW 384 (that the affidavit was 
not filed in time); Crenshaw v. Brad- 
ley, 52 Ark. 318, 12 SW 578; Young 
v. King, 33 Ark. 745; Egger v. Egger, 
225 Mo. 116, 123 SW 928, 135 AmSR 
566 (under statute); Gerhart Realty 
8 v. Weiter, 108 Mo. A. 248, 83 SW 

[a] What objections must show. 
—Objections to an affidavit for a writ 
of error to a justice of the peace 
must distinctly and specifically state 
in the motion the defects relied on, 
so as to call the attention of the 
court thereto. Wood v. Bailey, 12 
Iowa 46 

3. Hagan v. Casey, 30 Wis. 553. 

[a]. Where a county judge entitled 
to defend an order made by him on 
appeal fails to move the circuit court 
to dismiss the appeal for want of an 
affidavit of appeal, he cannot raise 
the objection in the supreme court. 
Ex p. Morton, 69 Ark. 48, 60 SW 307. 

4 Ark.—Roblin v. Jenkins, 83 Ark. 
517, 104 SW 203 (failure of justice to 
sign certificate to the transcript). 

Colo.—Robinson y. Denver, etc., R. 
Co., 24 Colo. 98, 49 P 37. 

Ill.—Starin v. Kraft, 174 Ill. 120, 
50 NE L0bS Taft 73 Te Aw 871 ae 

Ind.—Cromwell v. Baty, 43 Ind. 357. 

Minn.—Davies v. Von Berg, ' 79 
Minn. 233, 82 NW 311 (objection that 
the justice’s return did not contain 
all the evidence). 

Miss.—Coleman vy. Gordon, 16 S 340. 

Nebr.—Hawley v. Robeson, 14 Nebr. 
435, 16 NW 4388; Hawley v. Robeson, 
14 NW 802. 

N. M.—Gillett v. Chavez, 12 N. M. 
353, 78 P 68 (holding that, in the 
absence of a motion in the district 
court to dismiss an appeal from the 
probate court on the ground that the 
claimant filed two separate claims 
against- decedent’s estate on which 
separate decrees were rendered, and 
that the record failed to show which 
of the decrees was appealed from, 
such motion was not available in the 
supreme court). 
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been taken in the intermediate court to the absence 
of or defects in the bill of exceptions or transcript 
of the record from the lower court.* 
also been applied to the objection that the appeal 
was not taken or perfected in time; that the inter- 
mediate court had no jurisdiction, or that no ap- 
peal would properly he thereto,® unless an utter 
lack of jurisdiction is apparent on the record; 


The rule has 


Oh.—Cooch v. Irwin, 7 Oh. St. 22. 

Or.—Oregon City v. Clackamas 
County, 32 Or. 491, 52. P) 310. 

5... Bryar~v. Campbell, “177 Us s- 
649, 20 SCt 794, 44 L. ed. 926 [aff 90 
Fed. 690, 33 CCA 236]; Comstock- 
Castle Stove Co. v. .Baldwin, 169 Ill. 
636, 48 NE 723 (holding that an ob- 
jection that an appeal to the appel- 
late court was not taken in apt time 
cannot be raised for the first time in 
the supreme court). 

6. Ala.—Phillips v. Holmes, 165 
Ala. 250, 51 S 625. 

Ark.—Ex p. Morton, 69 Ark. 48, 60 
SW 307 (order appealed from not 
recorded); Little River County v. 
Joyner, 57 Ark. 185, 20 SW 1082 (be- 
cause such judgment was not entered 
of record). 
pr avin poe v. Abbott, 51 Ind. 

Kan.—Groenmiller v. Kaub, 67 Kan. 
844, 73 P 100 (holding that, ‘where it 
was not objected below that the dis- 
trict court was deprived of jurisdic- 
tion of a case appealed from a jus- 
tice of the peace by an amendment 
there made increasing the claim of 
damages beyond the limit of the jus- 
tice’s jurisdiction, such objection 
could not be made on appeal to the 
supreme court). 


Nebr.—McClure vy. Campbell, 25 
Nebr. 57, 40 NW 595. 
Oh.—Kershaw v. Snowden, 36 Oh. 


St. 181; Meyer v. Keveny, 7 Oh. Cir. 
Ct. 405, 4 Oh. Cir. Dec. 656; Carle v. 
Beckman, 9 Oh. Dec. (Reprint) 163, 
11 CineLBul 122. 

Or.—Dechenbach v. Rima, 45 Or. 
5010) ZIPPLS9ds SPA GEEE 

Va.—Louisa County v. Yancey, 109 
Va. 229, 68 SH 452. 

[a] Momestead.—Where, in an ac- 
tion to declare a lease of oil and gas 
on a homestead null and void, on ap- 
peal to the appellate court from a de- 
cree for plaintiff plaintiff waived the 
question of homestead by not raising 
such question in that court, he could 
not, on appeal from a judgment of 
the appellate court reversing the de- 
cree, insist that such court had no 
jurisdiction of the question waived. 
Poe v. Ulrey, 233 Ill. 56, 84 NE 46 
{aff 134 Jll. A. 298]. 

7. Wellston v. Morgan, 59 Oh. St. 
147, 52 NE 127 (holding that, where, 
on an appeal to the circuit court from 
a judgment sustaining a general de- 
murrer to a complaint, defendant 
moved to dismiss for want of juris- 
diction in such court, and at the first 
opportunity pleaded the real facts 
showing the-illegal character of the 
contract on which the action was 
based, and also moved for a new trial 
upon a like ground, and preserved 
proper exceptions, he may urge such 
jurisdictional objection in the su- 
preme court); St. Louis Southwestern 
R. Co: v. Hall, 98 Tex. 480, 85 SW 
786; Carothers v. Holloman, 33 Tex. 
Civ. A. 131, 75 SW 1084 (holding that, 
where an appeal was taken to the 
county court from a justice’s judg- 
ment which was not final, the court 
of civil appeals, on appeal from the 
county court, would take notice of 
the county court’s want of jurisdic- 
tion and reverse its judgment, dl- 
though no objection for want of ju- 
risdiction was made in the county 
court); Hall v. Wadsworth, 30 W. 
Va. 55, 3 SH29- (holding that;ral- 
though no objection was made to the 
jurisdiction of the circuit court on 
appeal from a justice of the peace, 
objection might be raised on error in 
the supreme court that there was an 
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that the justice’s court or other court from which 
the appeal was taken to the intermediate court had 
no jurisdiction ;* that the cause was heard too soon 
in the intermediate court, the record having been 
filed therein before the return day;® that the ap- 
pellant had not sufficient interest in the subject 
matter of the controversy to entitle him to ap- 
peal;?° that there was a defect of parties;'? that 
the proper method for review was by writ of error, [s 
and not by appeal;!? or that the cause of action 


was changed. 
Costs. 


utter absence of jurisdiction of the 
subject matter). 
8. Ala.—South, etc., 
Co. v. Brown, 53 "Al a. ; 
Colo.—Hardenbrook v. Harrison, 11 
Wolo 9,717, B72: 
Tll.— Birks v. Houston, 63 Il. 77. 
Ind.—Taggarts v. Ratts, LT sind: 
138, 19 NE 763. 


296, 32 “NW 350. 

Kan.—Wo0d v. Wood, 47 Kan. 617, 
28 P 709 (on the ground that, under 
the pleadings, an accounting between 
plaintiff and defendant as partners 
was involved, the case not having 
been tried in the courts below on 
such a construction of the pleadings). 

Minn.—Lee v. Parrett, 25 Minn. 128. 

Nebr.—McClure v. Campbell, 25 
Nebr. 57, 40 NW 595. 

Oh.—Meyer v. Keveny, 7 Oh. Cir. 
ity boise 4 Oh. Cir. Dec. hl 


430, “30 A 694. 

[a] It has been held, however, 
that the fact that defendant in a 
replevin suit in a justice’s court pro- 
ceeded to a trial on the merits be- 
fore the justice, and twice in the cir- 
cuit court on appeal, without object- 
ing to the justice’s jurisdiction be- 
cause of the insufficiency of the affi- 
davit, did not prevent him from rais- 
ing the question for the first time on 


Alabama R. 
1 


appeal to the supreme court. De- 
troit Safe Co. v. Kelly, 78 Wis. 134, 
47 NW 187. 

9. Feather’s App., 1 Penr. & W. 
(@Pa.), 322. 

10. Stevens v. Joyal, 48 Vt. 291. 

11. Athens First Nat. Bank v. 
Green, 40 Oh. St. 431; Ohio L. Ins., 


ete., Co. v. Goodin, 10 Oh. St. 557. 

12. Sullivan v. Peo, 224 Ill 468, 79 
NE 695 [mod 126 Ill. A. 389]. 

13.. Seaver v. Ray, 137 Mo. A. 78, 
119 SW 527 (holding that, where an 
action was begun in a justice’s court 
on a note, and on appeal to the cir- 
cuit court the cause of action was 
changed: to one for money had and 
received, defendant could not object 
to such change on appeal from the 
circuit court, where the objection 
was not raised in that court). 

14. Chicago v. Lowenthal, 242 Ill. 
404, 90 NE 287. 

15. U. S.—Kittredge v. Race, 92 U. 
SOPUL6G; 123 ke fed: S488 a Cexception 
waived by going to trial on merits); 
Copper River, etc., R. Co. v. Reeder, 
211 Fed. 280, 127 CCA 648; Fidelity 
Trust Co. v. Robinson, 192 Fed. 562, 
113 CCA 34; Sun Pub. Co. v. Lake 
Erie Asphalt Block Co., 157 Fed. 80, 
84 CCA 584; American Tube Works 
v. Bridgewater Iron Co., 132 Fed. 16, 
65 CCA 636. 

Ala.—Montgomery v. Shirley, 159 


Ala. 239, 48 S 679: 
Cal.—Anderson vy. Anderson, 4 Cal. 


AT 269208 ieee Obs; ee See valso ar nmere 
Dominici, 151i Cal. 181, 90 P 448. 
Colo. 


Bank, 12 Colo. A. 24, 54 P 404 (where 
a ruling was reserved). 
Fla.—Upchurech y. Mizell, 50 Fla. 
456, 40 S 29. 
Ga. avi . Seaboard Air-Line R. 
Co., 1386 Ga. 278, 71 SH 428; Ponder 
v. Ginnery, 122 Ga: 29, 49 SE 1746; 


The judgment of the intermediate appel- 
late court, although erroneous in awarding costs 
against the appellant, will not be reversed on that 
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[§§ 791-793 


account, where the appellant failed to move for 
correction of the judgment in the appellate court. 
[§ 792] 2. Necessity for Ruling on Objections— 
a. In General. Under ordinary circumstances merely 
to object is not enough. 
able as error a direct decision must be obtained. 
Unless there is a ruling by the court, there can be 
no predicate for an assignment of error.?® 
§ 793] b. Rulings on Demurrer or Exception. 


To make a question avail- 


After demurrer or exception to a pleading, if the 


parties proceed to trial on the merits without insist- 


Hubbard v. Shaw, 10 Ga. A. 487, 73 
SE 855; Bowers v. Southern R. Co., 
10 Ga. A. 367, 73 SE -677. 

Ill.—Brunnworth vy. Kerens-Donne- 
wald Coal Co., 260 Ill. 202, 103 NE 
178 [aff 169 Ill. A. 58]; Houren v. 
Chicago, etc., R. Co., 236 Ill. 620, 86 
NE 611, 127 AmSR 309, 20 LRANS 
1110; Kunkel v. Chicago Cons. Tract. 
Co., 156 Mil. A.) 393; Leighton, ete, 
Steel Co. v. Snell, 119 Ill. A. 199 [aff 
217 Dll. 152, 75 NE 462]; Summerville 
v. Penn Drilling Co., 119 Ill. A. 152. 

Ind.—Continental Casualty Co. v. 
Lloyd, 165 Ind. 52, 73 NE 824. 

Ind. T.—Parker v. U. S., 1 Ind. T. 
592, 43 SW 858. 

lowa.—Cherokee v. Illinois Cent. R. 
Co., 157 Iowa 73, 1837 NW 1053; Des 
Moines v. Layman, 21 Iowa 153 (an 
objection to the service of a notice); 
Houston v. Walcott, 1 Iowa 86. 


Ky.—Falls Branch Jellico Land, 
etc., Co. v. Com., 83 SW 108, 26 KyL 
1028. 

La. 


Md.—Modern Woodmen of America 
v. Cecil, 108 Md. 357, 70 A 331; Gam- 
brill v. Schooley, 95 Md. 260, 52 A 
500, 68 LRA 427. 

ey nee v. Saxton, 118 Mass. 


Mich.—Just v. Wise, 42 Mich. 573, 
4 NW 298. 
Minn.—Finley vy. Quirk, 9 Minn. 
194, 86 AmD 93. 
Robertson, 208 
Jetfrie v. Robi- 


Mo.—Gardner vy. 
Mo. 605, 106 SW 645; 
deaux, 3 Mo. 33; Davis v. Scripps, 2 
Mo. 187; Jeannette First Nat. Bank 
v. Missouri Glass Co., 169 Mo. A. 374, 
152 SW 378; Beine v. Beine, 24 Mo. 
AGM: 

Mont.—Frederick y. Hale, 42 Mont. 
153, 112°-P 70; Yergy v. Helena Light, 
ete., REECon 39 Mont. 213, 102 P 310, 
18 AnnCas "4201. 

Nebr.—Chicago, ete, R. Co. v. 
Lundstrom, 16 Nebr. 254, 20 NW 198, 
49 AmR 718. 

N. Y.—Porter v. Metropolitan El. 
FL Cosa di20n Ne YA028450 245 Nae 4s 
Union Bank v. Sargeant, 53 Barb. 422. 
35 HowPy 87. 

N. C.—Church Co. v. Dawson, 157 
N. C. 566, 72 SE 1009; Tyson v. Ty- 
son, 100 N. C. 360; 6 SE 707; Scroggs 
v. Stevenson, 100 N. C. 354, 6 SE ii1 
(where it was said that a ruling was 
necessary to confer appellate juris- 
diction). 

D.—Kepner v. Ford, 16 N. D. 50, 
11t NW 619 

Pa. —Williams v. Concord Cong. 
Church, 193 Pa. 120, 44 A 272; Duvall 
v. Darby, 38 Pa. 56; Dobson v. Phila- 
delphia, 7 Pa. Dist. 321. See also 
Conneaut Lake Ice Co. v. Quigley, 225 
Pa. 605, 74 A 648. 

S. C.—Jones v. Devereux, 90 S. C. 
BulG, we one See 0275 Wright Cow sv: 
Hodges, SS ae. 560, 70 SE 316; State 
v. Langford, 86 S. C. 217, 68 SE b33y 
Weinberg v. Atlantic Coast Line R. 
Co., 83 S. C. 470, 65 SE 637; Segars 
v. Segars, 82 S. C. 196, 63 SE 891; 
Ward v. Western Union Tel-> Co., 62 
S.C. 274, 40 SE 670. 

Tenn.—Youngstown Bridge Co. v. 
Sipe) 98 Tenn. 401, 39 SW 714. 

x.—Knox v. McElroy, 103 Tex. 
357, “137 SW 798 [aff (Civ. A.) 118 SW 


ing on a disposition of the demurrer, it will be pre- 
aimed to have been waived, and it cannot be relied 
upon in the appellate court or objected that it was 


1142]; Jenn v. Spencer, 32 Tex. 657; 
Elliot v. Mitchell, 28 Tex. 105; Hicks 
v. Murphy, (Civ. A.) 162 SW 925; 
Mecca F. Ins. Co. v. Stricker, (Civ. 
A.) 1386 SW 599; Freeman v. Cleary, 
(Civ. A.) 136 Sw 521; Athens Cotton 
Oil Co. v. Harper, (Civ. ‘A.) 126 SW 
323; Pincham v. Dick, 30 Tex: Civ. 
A. 230, 70 SW 333; Phillips v. Texas 
Loan Co., 26 Tex. Civ. A. 505, 683 SW 
1080; Holmes v. Thomason, 25 Tex. 
Civ. A. 389, 61 SW 504. 

Vt.—Hogan v. Sullivan, 79 Vt. 36, 
64 A 234; Sherwin v. Sanders, 59 Vt. 
499, 9 A 239,559 AmR A750. 

Wash.—Frazee vy. Piper, 51 Wash. 
278, 98 P-760; Bright v. Hanover F. 
Ins. Co., 48 Wash. 60, 92 P 779; State 
v. Tanner, 45 Wash. 348, 88 P 321; 
Taylor v. Modern Woodmen of Amer- 
ica, 42 Wash. 304, 84 P 867, 7 AnnCas 
607; Walsh v. Bushell, 26 Wash. 576, 
67 P 216; Moran Bros. Co. v. North- 
ern) Pacy RicCo., 190 Washes266;, 53.42 
49, 1101. 

W. Va.—Dawkins v. Ellis, 69 W. 
Va. 216, 71 SE 182; West Virginia 
Architects, etc. v. Stewart, 68 W. Va. 
506, 70 SH 113, 36 LRANS. 899; Bart- 
lett v. Boyles, 66 W. Va. 327, 66 SE 

Wis.—Small v. Prentice, 102 Wis. 
256, 78 NW 415. 

Ont.—Sornberger v. Canadian Pac. 
R. Co. 246 Ont: A.22633 

[a] Constitutionality of statute.— 
Thus it has been held that in a suit 
by taxpayers to restrain collection of 
an assessment for a town subscrip- 
tion to a railroad the constitutional- 
ity of the act chartering defendant 
company cannot be considered on ap- 
peal, although raised in the lower 
court, where no ruling was made 
thereon by the trial judge. Chamblee 
vi Tribble, 2348) Gr 70: 

[b] If irregularities or errors oc- 
cur subsequent to judgment, they 
cannot be considered in the appellate 
court till they have been made the 
subject of an adjudication in the 
court below. Davis v. Thomas, 5 Tex. 
389; Frazier v. Campbell, 5 Tex. 275. 

[e] Objection to remedy pursued. 
—Foster v. Phinizy, 121 Ga. 673, 49 
SE 865. 

{d] Jurisdiction in equity.—Wil- 
liams_ v. Concord Cong. Church, 193 
Pa. 120, 44 A 272. 

[e] Error in placing a default 
case on wrong calendar.—Ward v. 
Western Union Tel. Co., 62 S. C. 274, 
40 SE 670. 

[fj] Objection to taxation of costs. 
—Slagle v. De Gooyer, 115 Iowa 401, 
88 NW 932; Linton v. Housh, 4 Kan. 
535; McMullen v. Jewell, 3 La. Ann. 
139; Abbott v. i ee 26 Mich. 176; 


Yankton, ete., R. 0. v. State, 49 
Nebr. 272, 68 NW 487; Shields v. 
Gamble, 42 Nebr. 850, 61 NW 101; 


Roberts v. Drehmer, 41 Nebr. 306, 59 
NW 911; Richards v. Borowsky, 39 
Nebr. 774, 58 NW 277; Real v. Honey, 
39 Nebr. 516, 58 NW 136; Bates v, 
Diamond Crystal Salt Co., 36 Nebr. 
900, 55 NW 258; Wilkinson v. Carter, 
22 Nebr. 186, 34 NW 351; Wood v. 
Colfax, 10 Nebr. 552; 17 NW 269; 
Hill v. Muller, 53 Mise. 262, 103 
NYS 96 [aff 117 App. Div. 925 mem, 
103 NYS 1128 mem (rev 120 App. Div. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ee 
xs 


§$§ 793-795] 


a 


not formally disposed of.1¢ 


[§ 794] 


1020 mem, 105 NYS 1120 mem)]; 
Cooke v. Poole, 26 S. C. 321, 2 SE 609; 
Bradley v. Rodelsperger, 6 S. C. 290; 


Arnold v. State, 96 Tenn, 82, 33 SW. 


723; State v. Goodbar, 8 Lea (Tenn.) 
4d1. 

Appointment of receiver.—Al- 
though, in a suit to wind up a min- 
ing partnership, a special receiver is 
prayed and proper case presented 
therefor, yet if neither party has 
moved the court to appoint a re- 
ceiver, and there has been no decree 
appointing or refusing to appoint, no 
error is presented reviewable on ap- 
peal. Bartlett v. Boyles, 66 W. Va. 
327, 66 SE 474. 

{h] Objections taken before a ref- 
eree must be renewed before the 
eourt on motion to confirm or to set 
aside the report and rulings of the 
court thereon preserved in the bill of 
exceptions in order to obtain review 
of such rulings on appeal. Small v. 
Prentice, 102 Wis. 256, 78 NW 415. 

{i] An objection that the judg- 
ment was not in conformity with the 
verdict cannot be considered on ap- 
peal where no ruling was made there- 
on at the trial. Segars v. Segars, 82 
wa. 196.003. Si) S$ 91h 

{j] Whether special finding sup- 
ports judgment.—But as a _ special 
finding, made by a trial court where 
a jury is waived, becomes a part of 
the record the appellate court may, 
under U. S. Rev. St. § 700, determine 
its sufficiency to support the judg- 
ment without a bill of exceptions, 
even though no specific ruling was 
made on the question of law _in- 
volved. . Chicago, etc., R. Co. v. Bar- 
rett, 190 Fed.'118, 111 CCA 158. 

[k] What constitutes a ruling.— 
Where the court makes a remark 
which is understood as a ruling ona 
legal proposition by one of the par- 
ties, and such remark is excepted to, 
is erroneous, and probably prejudicial 
to such party, the court on appeal 
may set aside the verdict for that 
reason, and it is immaterial whether 
the trial court intended to or did 
.make a formal ruling. In re Small, 
118 App. Div. 502, 103 NYS 705. 

[1] Silence may have the effect of 
a ruling.—(1) It has, however, been 
held that the silence of the court, 
when objection is made to flagrantly 
improper practices, may be consid- 
ered as an actual permission and al- 
lowance of what was objected to. In- 
jurious irregularities of the _ trial 
cannot be protected against review in 
the appellate court by the judge’s re- 
fusal to make express rulings on ob- 
jections properly made against them. 
“Were it otherwise it would be in his 
power to stifle the right to a revision 
in many cases.” ,Corning v. Woodin, 
46 Mich. 44, 46, 8 NW 572. (2) So, 
where the record shows that the op- 
posing counsel addressed his objec- 
tions and exceptions directly to the 
court, and it does not appear that the 
trial court took any notice thereof, 
nor that it acted thereon, it will be 
presumed to have refused to rule out 
the objectionable matter, and such 
failure and refusal will be ground 
for reversal. Hayes v. Smith, 62 Oh. 
St. 161, 56 NE) 879. (3) In Yingling 
v. Hesson, 16 Md. 112, four issues 
were tendered in the orphans court, 
and the court sent three to the jury, 
but took no notice of the fourth. 
This was held to be in effect a re- 
fusal, and the objection was consid- 
ered. 

_{m] Capacity to sue.—The ques- 
tion of plaintiff, suing as adminis- 
tratrix, not having executed a bond 
as such, and so not having capacity 
to sue as such, required by Sayles 
Annot. Civ. St. (1897) art 1265, to be 


And this rule applies 
whether the seers be general or special.17 
Rulings on ~Plea in Abatement. 
is the duty of a party relying on a plea in abate- 
ment to call the attention of the court to it and re- 
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It 


raised by plea verified by affidavit, 
is waived by defendant where it 
failed to have it determined by the 
trial court and to assign error there- 
on. Casey v. Texarkana, ete., R. Co., 
(Tex. Civ. A.) 151 SW 856, 

16. Ala.—Sloss-Sheffield Steel, etce., 
Co. v. Holloway, 144 Ala. 280, 40 S 
211; Alabama Nat. Bank v. Hunt, 125 
Ala. 512, 28 S 488; Bailey v. Selden, 
124 Ala. 403, 26 S 909; Steed v. 
Knowles, 97 Ala. 573, 12 Ss ie Marcy 
v. Howard, 91 Ala. 133, 8 S 566. 

Ark.—Hobart-Lee Tie Co. v. Keck, 
SO Arik. 1225116 ‘Siw (i183. 

Cal.—Silecox v. Lang, 78 Cal. 118, 
125, 20 P 297 (where the court said: 
“The fact that the court proceeded to 
try the case without ruling on the 
demurrer to the answer is complained 
of, but it is not shown that plaintiff 
called for any such ruling, or called 
the attention of the court to it in any 
way. They must therefore be held 
to have waived it’); De Leon v. Hi- 
guera, 15 Cal. 483. 

Ga.—Gabbett v. Atlanta, 137 -Ga. 
130, 73°SEH. 372) 

Ill. Belleville Nal NEU Conn ve 
Chiles, 78 Ill. 14 (where the parties 
went to trial by consent); Davis. v. 
Ransom, 26 Ill. 100; Swisher v. 
Maryland Fidelity, etc., Co., 164 I11. 
AG 243) 

Ind.—Terre Haute, ete., Tract. Co. 
Vv. Phillips) 49) Ind.) “A; 643, 97 NE 
1014; Ginther vy. Rochester Impr. Co., 
46 Ind. A. 378, 92 NE 698; Citizens St. 
Re Covtve Heath, 29m imdaeAy (95 n6eZ 
NE 107. 

La.—Kuhn v. Embry, 35 La. Ann. 
488; Hickman v. Dawson, 33 La. Ann. 
438 


Okl.—Perkins v. Perkins, 37 Okl. 
693, 182 P 1097 (holding that, where 
the parties go to trial by consent, 
with a demurrer to a paragraph of a 
cross bill undecided, failure of the 
trial court to dispose of the demurrer 
furnishes no predicate for an assign- 
ment of error); Weaver v. Kuchler, 
L7Okss SO OS Sia OO ON ert Cxy-Cile 

R. I.—Burdick v. Kenyon, 20 R. I. 
498, 40 A 99. 

Tenn.—Coffman  v. 
Heisk. 233. 

Tex.—Poitevent v. Scarborough, 
LOS Rexel Se ESI CaS ta beans 
Thompson, 18 Tex. 526 (where the 
record showed that the case was sub- 
mitted “to the court upon the record 
and evidence’); Slaughter v. Texa- 
line Bank,., (Civ. A.) 164° SW 27; 
Trotti v. Kinnear, (Civ. A.) 144 SW 
326; Houston, ete, R. Co. v. Gerald, 
(Civ. A.) 128 SW 166; Openshaw v. 
Dean; (Civ. A.) 125 SW 989; Dunham 
v. Orange Lumber Co., (Civ. A.) 125 
SW 89; Nagle v. Simmank, 54 Tex. 
Civ. A. 432, 116 SW 862; Guarantee 
Saveele COn Ve CAs (Clive peal yn ork 
Sw 749 [rev on other grounds 99 
Tex. 555, 91 SW 781]; Western Union 
Tel. Co. v. Stratton, (Civ. A.) 28 SW 
700; Chambers vy. Ker, 6 Tex. Civ. A. 
373, 24 SW i118. 

[a] Exceptions.—(1) Exceptions 
to the rule that matters not passed 
upon will be considered waived are 
said to be where the foundation of 
the action itself appears to have 
failed, or where the objection first 
taken in the appellate court goes to 
the merits or to the foundation of the 
action, and could not have been ob- 
viated had it been made in the court 
below, and not to those matters 
merely which the party could be 
deemed by his silence to have waived. 
addr. daadd, Tite, Cl 118) 2809S Hh 
190; Rowlett v. Fulton, 5 Tex. 458; 
Petty v. Cleveland, 2 Tex. 404. (2) 
Where, to a petition praying that a 
will be adjudged void, a defendant 
who was a beneficiary under a cer- 


Williams, 4 


/ Mason, 26 SW 534, 16 KyL 9. 
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quire its ruling thereon, and if he fails to do so 
at the proper time, and the case is proceeded with 
on its merits, the plea is to be deemed waived and 
cannot be considered on appeal.t® 

[§ 795] d. Rulings as to Evidence. 


As a gen- 


tain clause demurred, and another 
who was beneficiary under another 
clause answered, and a demurrer to 
the answer was carried back to the 
petition, and it was dismissed abso- 
lutely, it was held that, although the 
court did not rule on defendant’s de- 
murrer, it having held all the clauses 
valid and dismissed as to all, the 
court on appeal would consider the 
case of the demurring defendant. 
Coleman v. O’Leary, 114 Ky. 388, 70 
SW 1068, 24 Kyl 1248. (3) In Wash- 
ington, under Ballinger Annot. Codes 
& St. § 4911, providing that objec- 
tions to the jurisdiction of the court 
or to the sufficiency of the complaint 
to constitute a cause of action shall 
not be deemed to have been waived, 
an answer in quo warranto by the 
attorney-general to determine a cor- 
poration’s right to exercise certain 
franchises, averring that neither the 
state nor the attorney-general are 
concerned in the matters complained 
of, which only concern a certain city 
in which the corporation is operating, 
is, in effect, a demurrer to the infor- 
mation on the ground that it does not 
state facts sufficient to. constitute a 
cause of action, and such objection 


may be urged on appeal, although 
there has been no formal ruling 
thereon in the trial court. State v. 


Seattle Gas, etc., Co., 
68 P 946, 70 P 114. 

[b] Where there is a total failure 
to state a cause of action, or of some 
fact essential to it, the defect may 
be taken advantage of on appeal, al- 
though defendant’s general demurrer 
has not been ruled on by the trial 
court. San Antonio v. Bodeman, 
(Civ. A.) 163 SW 1048. 

{c] Refusal to carry demurrer 
back to other pleading.—A defendant 
who has not tested the declaration 
by demurrer cannot complain of the 
court’s refusal to carry plaintiff’s de- 
murrer to his pleas back to the dec- 
laration, where the record shows no 
ruling upon such a motion. Swisher 
v. Maryland Fidelity, etc., Co., 164 Il. 
A. 2438. 

[d] Where separate actions are 
consolidated, the appellate court can- 
not consider the sufficiency of the 
complaint under an assignment. of 
error for overruling a demurrer 
thereto, where no demurrer is filed in 
one action and no ruling is made on 
the demurrers in the other. Fry vy. 


28 Wash. 488, 


Hoffman, 54 Ind. A. 434, 102 NE 167, 
103 NE 15. 
17. ‘Gabbett y.. Atlanta, 137. Gat 


180, 738 SE 872; Bridges v. Southern 
Bellet. etc io.) diz) (GanmAwed OSG 
SH 996; Knoxville, ete, R. Co. v. 
The 
latter case was an action to foreclose 
a lien for work: done, etce., and the 
petition, if defective, was only so to 
the extent that a special demurrer 
would lie to make the averment as 
to performance and acceptance more 
specific. But the court below took no 
action on the demurrer, and on issue 
taken the proof showed performance 
and acceptance, and the appellate 
court refused to notice the objection. 

18. Wallace v. Furber, 62 Ind. 126; 
Dunean y. Bechtel, 6 Mart. (La.) 510; 
Knox v. McElroy, L103! Dex. 3bi7, 127 
SW _ 798 [aff (Civ. A.) 118 SW 1142] 
(holding that a plea of misjoinder of 
parties must be acted on in the trial 
court, in order that the question may 
be raised in the appellate court); 
Beale v. Ryan, 40 Tex. 399; Guaran- 
tee Sav., etc., Inv. Co. v. Cash, (Tex. 
Civ. A.) 87 SW teat [rev on other 
grounds 99 Tex.’ 55 Sd Sea tGolel 
(holding that where, ca an action on 
a contract for improvements and to 
foreclose a mechanic’s lien, an ob- 
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eral rule, error alleged in the admission or rejection 
of evidence cannot be considered by the reviewing 
if it does not appear from the record that 
there was a ruling relating thereto.’ 
rule has also been applied to objections to the suffi- 
A motion in the nature of a 
demurrer to evidence, of which no disposition was 
made in the trial court, will not be acted upon by 


eourt 


ciency of evidence.*° 


the appellate court.** 


jection that another was a necessary 
party plaintiff was raised in the trial 
court only by a special exception to 
plaintiff's petition, and no action was 
taken thereon, it would be presumed 
to have been waived); Grand Lodge 
AROY LT ve WES. Stumpf, CYex: Givi. A:) 
58 SW 840 (where the plea was filed 
out of its order). 

19. U.. S.—vU. S.' v. McCoy, 193 U. 
S. 593, 24 SCt 528, 48 L. ed. 805 [rev 
113 Fed. 1021, 51 CCA 688]; Ottumwa 
Box Car Loader Co v. Christy Box 
Car Loader Co., 215 Fed. 362, 1381 CCA 
504; Gibson v. Luther, 196 Fed. 203, 
U6 CCA 35. 

Ala.—Sloss-Sheffield Steel, etc., Co. 
v. O’Neal, 169 Ala. 83, 52 S 953; Re- 
public Iron, ete, Co. v. White, 163 
Ala. 187, 50 S 141; Montgomery v. 
Shirley, 159 Ala. 239, 48 S 679; Sel- 
lers v. Farmer, 147 Ala. 446, 41 S 291; 
Armour Packing Co. v. Vietch-Young 
Produce Co.,.39 S 680; Taliaferro v. 


hee,-97 Ala. .92, 13S 126. 
Cal.—Bryce: v. Joynt, 63 Cal. 375, 
49 AmR 94, 
Fla.—Rice v.. Cummings, 51 Fla. 


535, 40 S 889; Howell v. Commercial 
Bank, 51 Fla. 460, 40 S 76. See also 
Yellow Pine Lumber Co. v. Jernigan, 
56 Fla. 891, 47 S 945. 

Ga.—Pool v. Warren County, 123 
Ga. 205, d1 SE 328; Cooper v. Cham- 
blee, 114 Ga. 116, 39 SE 917. 

Ill.—O’Brien v. Bonfield, 213 MII. 
428, 72 NE 1090; Chicago City R. Co, 
v. Matthieson, 212 Ill. 292, 72 NH 
443 [aff 113 Ill. A. 246]; Salem v. 
Webster, 192 Ill. 369, 61 NE 328 [aff 
95 Ill. A. 120]; Renken v. Chicago, 
R. Co., 156 Ill. A. 65; Chicago, 


0AM 355. Leighton, ete., Steel Co. V. 
Snell, 119 Ill. A. 199 ate 227 LU Lb 2. 
75 NE 462]; Summerville vy. Penn 
Drilling Co, 119 Til, Ao 162. 

Ind.—Continental Casualty Co. v. 
Lloyd, 165 Ind. 52, 73 NE 824; Leven- 
thal v. Crampton, 48 Ind. A. 92, 95 
NE 547; Hart v. Miller, 29 Ind. <A. 
222, 64 NE 239. 

Iowa.—Hurst v. Jenkins, 161 Iowa 
414, 143 NW 401; McManus v. Chi- 
cago Great Western R. Co., 156 Iowa 
359, 1836 NW 769; Bartlett v. Illinois 
Surety Co., 142 Iowa 538, 119 NW 
729; Phillips v. Hazen, 132 Iowa 628, 
109 NW 1096; Garretson vy. Kinkead, 
118 Iowa 383, 92 NW 55; Murphy v. 
McCarthy, 108 Iowa 38, 78 NW 819; 
Depee v. Grand Lodge A. O. U. W., 
106 Iowa 747, 76 NW 798; Philbrick 
Vv. University Place, 106 Iowa. 352, 
76 NW 742; Ayers y. Ames, 74 NW 
(0 me Langhammer v. Manchester, 99 
Iowa 295, 68 NW 688. 

Kan.—Breitkreutz v. Holton Nat. 
Bank, 70 Kan. 698, 79 P 686. 

Ky. "—Dickinson v. Gray, 8 SW 876, 


9 SW 281, 10 KyL 292; Patrick v. 
IDEM ak SW ee 83 Kyl’ 349; Lewis 
vy. Wright, 3 Bush 311; Westerfield 


v. Baldwin, 16 Kyl 318; Hunter vy. 
March, 2 KyL 240 (deposition) ; Har- 
ris) V: Neely, pe G4 Oy) 


La. —Rush v. anders, 107 La. 549, 
SISO Os¥O ULE WAL Ope. 
Md.—Buck v. Brady, 110 Md. 568, 


73 A 277, 132 AmSR -459. 

gh PES RTP EE v. Saxton, 118 Mass. 
Mich.—Nutter vy. Colyer, 180 Mich. 

107, 146 NW 643. 


Minn.—Naas v. Welter, 92 Minn. 
404, 100 NW 211. 
Mo.—Ray County Sav. Bank v. 


Hutton, 224 Mo. 42, 123 SW 47; Mor- 
rison y. Turnbaugh, 192 Mo. 427, 91 
SW 152; Gorham v. Kansas City, etc., 
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R. Co., 113 Mo. 408, 20 SW 1060; St. 
Louis Floating Deck Ins. Co. v. Soul- 
ard, 8 Mo. 665; Jeannette First Nat. 
Bank v. Missouri Glass Co., 168 Mo. 
A. 374, 152 SW 378; Tremain v. Dy- 
ott, 161 Mo. A. 247, 142 SW 760 (dep- 
osition) ; Campbell v. Kauffman Mill- 
ing Co., 127 Mo. A. 287, 105 SW 286; 
Spaulding v. Edina, 122 Mo. A. 65, 97 
SW 545; Beine v. Beine, 24 “Mo. A. 
675. 

N. C.—Lee v. Baird, 132 N. C. ,755, 
44 SE 605 [reh den 134 N. C. 410, 46 
SE 955] (deposition). 

C.—Wilson v. Southern R. Co., 
98 S. C. 209, 82 SE 431; Norris v. 
Clinkscales, 59 S.C. 232, 37 SE 821. 

Tenn.—Sahlien v. Lonoke Bank, 90 
Tenn. 221, 16 SW 3873 (a deposition on 
which exceptions were indorsed); 
Looper v. Bell, 1 Head 373; Davis v. 
Brown, (Ch. A.) ‘62 SW 381; Shapira 
v. Paletz, (Ch. A.) 59 SW 774. 

Tex.—Mann vy. Falcon, 25 Tex. 271; 
Goggan v. Synnott, (Civ. A.) 134 SW 
1184; Freeman v. Wm. M. Rice Inst., 
(Civ. A.) 128 SW 629. 

Va.—Rowton v. Rowton, 1 Hen. & 
Maan 3Var))92: 

Wash.—Bright v. Hanover F, Ins. 
Co., 48° Wash. 60, 92 P 779. 

W. Bae eropute First Nat. 
Bank v. Prager, 50 W. Va. 660, 41 SE 
363; Vanscoy v. Stinchcomb, 29 W. 
Va. 1263, 11 SH 9272 

Wis.—Kozik v. Czapiewski, 136 
Wis. 70, 116 NW 640. 

Reservation of rulings as to evi- 
dence see infra § 799. 

[a] Sufficiency of ruling.—But, 
where defendant objected to a ques- 
tion asked a witness, and the court 
allowed the witness to answer after 
the question was put in a different 
form, it was held that this was in 
effect an overruling of the objection, 
and on defendant’s exception the rul- 
ing was preserved for review. Chi- 
cago City R. Co. v. Henry, 218 Ill. 92, 
75 NE 758. 

[b] In equity.—It has been held 
however, that the supreme court, on 
appeal in an equity case, may deter- 
mine the competency and admissibil- 
ity of evidence received without rul- 
ings on objections interposed in 
reaching a conclusion on the merits. 
Henninger v. McGuire, 146 Iowa 270, 
125 NW 180. 

{c] Rulings of referee.—(1) The 
supreme court will not review the 
rulings of a referee in accepting or 
rejecting evidence where it does not 
appear from the record that they 
were considered by the lower court. 
Clark..Code, Ciy,. Proce? N., ‘C.)@900) 
p 564; Drummond v. Huyssen, 46 Wis. 
188, 50 NW 590. (2) But it has been 
held that where objections are made 
during trial before referee to recep- 
tion of evidence, or motions are 
made to strike out evidence, and he 
omits to rule on such objections or 
motions before close of trial, the ob- 
jections and motions must be con- 
sidered on review as if decided in 
favor of the successful party, and 
an exception taken thereto, unless 
such party can show that the omis- 
sion to rule did not and could not 
injure the other party. Herzfeld v. 
Reinach, 44 App. Div. 326, 60 NYS 
658, 6 NYAnnCas 244, 

{[d] Objections to mere offers of 
testimony.—(1) As a general rule ex- 
ceptions taken to mere offers of tes- 
timony will not be reviewed. Pucci 
v. Barney, 2 Misc. 354, 21 NYS 1099 
[aft 1 “Nise, 84," 20S°NYS® sible nce), 
But this rule may be departed from, 


e. Rulings as to Instructions. 
that there must have been a ruling in the trial court 
on objections in order that they may be considered 
on appeal applies to objections as to instructions.?” 
f. Rulings on Motions. 
a motion which, so far as appears from the record, 
was never decided below presents no question for 
decision in the appellate court.?% 


[§§. 795-797 


The rule 


And as a rule 


as where, from an inspection of the 
case, it is manifest that the offers 
were made in good faith, and for the 
purpose of facilitating the business 
of the court and with its sanction, 
no objection being made at the time. 
Gerard v. Cowperthwait, 2 Misc. 371, 
21 NYS 1092, [aff 143 N. Y. 637 mem, 
37 NE 827 mem] (where the case 
was determined upon the exceptions. 
as if they had been to testimony ac- 
tually offered and excluded). 

20. Zell v. Dunaway, 115 Md. 1, 
80 A 215; Metz v. Willitts, 14 Wyo. 
5b S35, P 380. But see Yellow Pine 
Lumber Co. v. Jernigan, 56 Fla. 891, 
47 S 945 (holding that a failure to 
obtain the ruling of the chancellor 
upon objections to evidence goes only 
to its admissibility or competency, 
not to its probative force, and does 
not require that it shall be accepted 
as conclusive). 


21. White v. Bird, 45 Kan. 759, 
26 P 463. 
[a] Where, on demurrer to the 


evidence, the trial court has not ruled 
on the excessiveness of the condi- 
tional verdict, the supreme court will 
consider only whether the evidence 
sustains plaintiff’s right .to dame 
West Virginia Architects, ete. v. 
Stewart, 68 W. Va. 506, 70 SE 113, 
36 LRANS 899. 


22. Nashville, etc, R. Co, vy. 
Hayes, 117 Tenn. 680, 99 sw. 362 
(holding that where the’ record 


shows that a motion for a peremp- 
tory instruction was made, and that 
the judge immediately gave the case 
in a general charge to the jury, the 
failure of the court to give the per- 
emptory instruction is not reviewable, 
it being the duty of the party re- 
questing the instruction to invoke 
the action of the court thereon, and, 
on failing to do so, he will not be 
heard to complain on appeal). 

23. Ala.—Roy v. O'Neill, 168 Ala. 
354, 52 S 946; Harper v. Raisin Fer- 
tilizer Boe 158 Ala. 329, 48 S 589, 132 
AmSR 3 

ee AR v. Martin; 95 Ark. 62, 
128 SW 579. 

Cal.—Macy v. Davila, 48 Cal. 646 
(motion to dismiss motion for new 
trial). 

Ill.—Dulle vy. Lally, 167 Ill. 485, 
47 NE 753 [aff 64 Ill. A. 292] (mo- 
tion to set aside verdict and judg- 
ment); Plato v. Turrill, 18 Ill. 273 
(motion to strike a declaration 
from the files); Renken y. Chicago, 
ete., R. Co., 156 Ill. A. 65 (motion to 
strike out ‘answer of witness as not 
responsive); Chicago, etc, R. Co. v. 
Heilingenstein, 137 Ill. A. 35. (mo- 
tion to strike out evidence). 

Ind.—Southern Indiana R. Co. v. 
Peyton, 157 Ind, "690, 6L) UNE 7228 
Brownlee v. Hare, 64 Ind. 311; Grit- 
fith v. State, 12 Ind. 548 (where er- 
ror was alleged in oveyruling a mo- 
tion in arrest of judgment, but the 
record did not show that any such 
motion was ever made). 

Iowa.—McManus v. Chicago Great 
Western R. Co., 156 Iowa 359, 136 
NW 769; State ‘Sav. Bank Vv. Miller, 
146 Iowa 83, 124 NW 873 (motion to 
consolidate actions); Hanson Vv. 
Kline, 136 Iowa 101, 113 NW 504; 
Reed v. Cunningham, 121 Iowa 55D, 
96 NW 1119 (motion to strike an 
amendment to a petition); Slagle v. 
De Gooyer, 115 Iowa 401, 88 NW 932 
(motion for retaxation of costs); 
Payne v. Dicus, 8 Iowa 423, 55 NW 
483 (motion to dismiss the case and 
strike out testimony); Johnson v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


-$§ 798-799] 


of Counsel. 


to rule, on such request.?* 


[§ 799] h. Reservation of Rulings. 


[§ 798] g. Rulings as to Arguments or Remarks 
If counsel, in the exercise of his rights, 
objects to misconduct of opposing counsel, or to im- 
proper remarks made by the opposing counsel in 
his argument, and requests a ruling of the court 
thereon, there can be no review of the matter in the 
appellate court, unless there is a ruling, or a refusal 
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by the court, the party must subsequently obtain 
a direct decision in order to preserve the motion or 
objection for review on appeal.”® 
received subject to objection, or a ruling on a mo- 
tion to strike out is reserved, and a subsequent rul- 
ing is not sought by motion or otherwise, the re- 
viewing court will not consider the admissibility 


If evidence is 


of such evidence, because there is no definite or 


As a rule, 


when a ruling on a motion or objection is reserved 


Webster, 81 Iowa 581, 47 NW 769; 
Cook v. Smith, 50 Iowa 700 (where 
it was said that, where no ruling is 
made upon a motion, the presump- 
tion is, it not appearing otherwise, 
that it was waived); Hoops v. Cul- 
bertson, 17 Iowa 305 

Kan.—Bliss v. Burnes, McC. 91. 

* Ky.—Lyon vy. Logan County Bank, 
78 SW 454, 25 KyL 1668 (motion to 
set aside void judgment); Lucas v. 
Brand, 58 SW 435, 22 KyL 625 (mo- 
tion to separate conclusions of law 
aa fact); Walker vy. Martin, 7 KyL 

La.—State v. Hayes, 104 La. 461, 
29S 22. 

Minn. —Wehring v. Modern Wood- 
men of America, 107 Minn. 25, 119 
NW 245 (motion for judgment not- 
withstanding verdict, or for new 
trial). 

Mo.—Coleman v. Reynolds, 207 Mo. 
463, 105 SW 1070; Walker v. Wabash 
R. Co., 193 Mo. 453, 92 SW 83; Thom- 
as v. Thomas, 64 Mo. 353; Morgan v. 
‘Taggart, 1 Mo. 403; Dale v. Parker, 
143 Mo. A. 492, 128 SW 510; Vette v. 
Evans, 111 Mo. A. 588, 86 SW 504. 

Mont.—Bliss v. Wolcott, 40 Mont. 
A91, 107 P 423. 

Nebr.—Modern Brotherhood of 
America v. Cummings, 68 Nebr. 256, 
94 NW 144; Barr v. Kimball, 43 Nebr. 
766, 62 NW 196 (motion for ‘judgment 
non obstante veredicto); Dewey v. 
Lewis, 12 Nebr. 306, 11 NW 330 (mo- 
tion to set aside a default); Bemis 
v. McCloud, 4 Nebr. (Unoff.) 729, 96 
NW 214; Dodd v. Skelton, 2 Nebr. 
(Unoff.) 475, 89 NW 297. 

N. Y.—Smith v. Milliken, 200 N. Y. 
21, 93 NE--184; Dearing v. Independ- 
ent Union Tel. Co., 145 App. Div. 152, 
129 NYS 13. 

Okl.—Blackburn v. Morrison, 29 
Okl. 510, 118 P 402, AnnCas1913A 523; 
Geter ty. Ulrich, 727) Okl.725) 123 P 


713: 

S. C.—Ex p. Davis, 83 S. C. 259, 65 
SE 234 (holding that grounds of a 
motion to set aside a verdict not 
passed on by the circuit judge are 
not properly before the supreme 
court); Davis v. Elmore, 40 S. C. 533, 
19 SE 204 (motion to reduce the ver- 
dict on the ground of excessive dam- 
ages). 

Tex.—International, etc., R. Co. v. 
Brett, 61 Tex. 483; Pennell v. Lovett, 
15 Tex. 265; Collum Commerce Co. 
v. O’Malley, (Civ. A.) 128 SW 679; 
Cole’ v. Grigsby, (Civ. A.) 35 SW 680 
[aff 89 Tex. 223, 35 SW 792]. 

Wash.—Apker v. Hoquiam, 51 
Wash. 567, 99 P 746; State v. Tan- 
ner, 45 Wash. 348, 88 P 321; Smith 
v. Dow, 43 Wash. 407, 86 P 555; Cor- 
bin v. McDermott, 33 Wash. 212, 74 
P 36l. 

Wis.—Fleming v. Northern Tissue 
Paper Mill, 135 Wis. 157, 114 NW 841, 
15 LRANS 701. 

[a] Motion made after appeal.— 
After an appeal had been taken from 
a decree of the surrogate, settling ac- 
counts, a motion was made by appel- 
lant to open the decree for the taking 
of further testimony. The surrogate 
denied the motion, and appellant re- 
fused to join in a stipulation provid- 
ing for a withdrawal of the appeal, 
and the resubmission of the case to 
the surrogate. The supreme court 
declined, under the _ discretionary 
power given it by N. Y. Code Civ. 
Proc. § 2481, under which it has the 
same power as the surrogate, to grant 


the motion as an original application. 
Matter of May, 2 Silv. Sup. 457, 6 
NYS 357. 

[b] Motion to vacate order of no 
effect without ruling.—Portions of a 
complaint which are stricken out are 
not restored by a motion to vacate 
the order, and hence, on appeal from 
an order sustaining a demurrer to 
the complaint, it not appearing that 
such motion was ever acted upon, the 
reviewing court will consider the or- 
der to strike out as still in force. 
Washington County v. Semler, 41 
Wis. 3874. 

24. U. S.—Devine v. Chicago, etc, 
R. Co., 194 Fed. 861, 114 CCA 607; 
Toledo, etc., R. Co. v. Howe, 191 
Fed. 776, 113 CCA 262; Alaska-Tread- 


well Gold Min. Co. v. Cheney, 162 
Hed. 593; 11598, °° 89" “C@ANe B5L Afcit 
Cyecq; 

Ark.—Fogel v. Butler, 96 Ark. 87, 


131 SW 211; Whaley. v. Vannatta, 77 
Ark. 238, 91 SW 191, 7 AnnCas 228. 

Colo.—Ames v. Patridge,. 13 Colo. 
A. 407, 58 P 341. 

Ga.—Palmer Mfg. Co. v. Drewry, 
113 Ga. 366, 38 SE 837. 

Ill.—Waschow v. Kelly Coal Co., 
245 Till. 516,'92 NE 308 faff 151 Tl: A. 
41]; Houren v. Chicago, ete., R. Co., 
236 Ill. 620, 86 NE 611, 127 AmSR 
309, 20 LRANS 1110 [aff 139 Il. = 
116]; North Chicago St. R. Co. 
Shreve, 171 Ill. 438, 49 NE 534 ‘Tart 
70 Ill. A. 666]; North Chicago St. R. 
Co. v. Gillow, 166 Ill. 444, 46 NE 
1082; Illinois Cent. R. Co. v. Cole, 
165 Ill. 334, 46 NE 275; Coffin v. Chi- 
cago, 159 Ill. A. 609; Hamilton v. 
Chaffee, 158 Ill. A. 54; Kunkel v. 
Chicago Cons. Tract. Co., 156 Ill. A. 
393; Waschow v. Kelly Coal Co., 151 
Tl; Ay 41 [aff 245 THs 516, 92 NE 
303]; Sweeney v. Chicago City R. 
Co.; (248 Tie) A. 351; -Chicago,’>ete:, 
Electric R. Co. v. Patton, 122 Ill. A. 
174 [aff 219 Ill. 214, 76 NH 381]. 
Compare Gregg v. C. M. Barnes Co., 
110 Ill. A. 238 (holding that, where 
the court, on an objection to a state- 
ment by counsel in his argument, 
stated, “You may have an exception,” 
it in effect overruled the objection to 
the statement and the motion to 
strike it out, and it could not be 
urged, on appeal, that there was no 
ruling to except to, as there is no 
necessity for trial courts to formally 
rule on an objection); Pennsylvania 
Co. v. Gresco, 79 Ill. A. 127; Chicago 
Trust, etc., Bank v. Landfield, 73 Ill. 
AN Lise 

Ind.—Hohenstein-Hartmetz Furni- 
ture Co. v. Matthews, 46 Ind. A. 616, 
92 NE 196; Houk v. Branson, 17 Ind. 
A, 119, 45 NE 78; Welsh v. Brown, 8 
Ind. A. 421, 35 NE 921. 

Ind. T.—Parker y. U. S., 1 Ind. T. 
592, 43 SW 858. 

Iowa.—Goldstein v. Morgan, 122 
Iowa 27, 96 NW 897. See also Ren- 
shaw v. Dignan, 128 Iowa 722, 105 


NW 209 

Ky.—Liverpool, etc., Ins. Co. v. 
Wright, 158 Ky. 290, 164 SW 952; 
Burt, ete., Lumber Co. v. Crawford, 


86 SW 702, 27 KyL 798. 
Md.—Annapolis Gas, ete., Light Co. 
v. Fredericks, 112 Md. 449, 77 A 53; 
Canton Co. v. Baltimore, etc., R. Co., 
99 Md. 202, 57 A 637. 
Mich.—Freeman v. Shaw, 173 Mich. 
262, 139 NW 66; Formiller v. Detroit 
United R. Co, 164 Mich. 653, 130 NW 
347; Wheeler vy. Detroit, 127 Mich. 
329, 86 NW 822. See Wiers v. Shaw- 


final decision as to its admissibility.?° 


Byaaer Co;altL) Mich; 
145. 
Minn.—Schultz v. Schneckenberger, 
81 Minn. 380, 84 NW 119. 
Mo.—Dutecher vy. Wabash R. Co., 


324, 137 NW. 


241 Mo. 137, 145 SW 63; Burdoin 
ue Trenton, 116 Mo. 3858, 22 SW 
728, 


Nebr.—Home Sav. Bank v. Stewart, 
78 Nebr. 624, 110 NW 947; Union Pac. 
R. Co. v. Edmondson, 77 Nebr. 682, , 
110 NW 650; Chicago, etc., R. Co. v. 


Kellogg, 55 Nebr. 748, 76 NW 462; 
Golder v. Lund, 50 Nebr. 867, 70 NW 
379: 


N. Y.—Dimon v. New York Cent., 
ey Ri Cor; 273 ON: GY2. 163555566 Na 
6 

Or.—Watson v. Southern Oregon 
Co., 39 Or. 481, 65 P 985; Boyd v. 
Portland Gen. Electric Co., ot "Ox; 
567, 62) P 378,52) LRA® 509. 

Tex.—St. Louis Southwestern R. 
Co. v. Martin, (Civ. A.) 87 SW 387. 
Compare Ross v. Cleveland, (Civ. A.) 
133 SW 315. 

Wash.—Taylor v. Modern Woodmen 
of America, 42 Wash. 304, 84 P 867, 
7 AnnCas 607. 

Wis.—Mulcairns v. Janesville, 67 
Wis. 24, 29 NW 565. See also Kers- 
ten v. Weichman, 135 Wis. 1, 114 NW 
499. 

Ont.—Sornberger v. Canadian Pac. 
R. Co., 24 Ont. A.°263. 

See Lund v. Upham, 17 N. D. 210, 
116 NW 88; Benson v. Altoona, etc., 
yale Rev Coie 228) Rare 290 yenddawe 
492. 

25. Colo.—Kenney v. Jefferson 
yeni h Bank, 12 Colo. A. 24, 54 P 
404. 

Iowa.—Finnegan v. Sioux City, 112 
Iowa 332, 88 NW 907; Grape v. Wied- 
erholdt, 80 NW 516. 

Kan.—Breitkreutz v. Holton Nat. 
Bank, 70 Kan. 698, 79 P 686. 

Md.—Flach v. Gottschalk Co., 88 
Md. 368, 41 A 908, 71 AmSR 418, 42 
LRA 745. 

Minn.—Naas v. Welter, 92 Minn. 
404, 100 NW 211. 

Mo.—Sieferer v. St. Louis, 141 Mo. 
586, 43 SW 163. 

26. Ark.—St. Louis, etc., R. Co. v. 
Brown, 62 Ark. 254, 35 SW 225. 
Safe a a v. Vittum, 104 Til? A. 

Iowa.—MecManus v. Chicago Great 
Western R. Co., 156 Iowa 359, 136 
NW 769; Ashdown v. Ely, 140 lowa 
739, 117 NW 976; Finnegan v. Sioux 
City, 112 Iowa 232, 83 NW 907; Grape 
v. Wiederholdt, 80 NW 516; Gable v. 
Hainer, 83 Iowa 457, 49 NW 1024. 

Ma.—Goodman v. Saperstein, 115 
Md. 678, 81 A 695; Grand Fountain 
UXO: Tt. Rn ye Murray, 88 Mad. 422, 
41 A 896; Flach v. Gottschalk Co., 88 
Md. 368, "41 A 908, 71 AmSR 418, 42 
LRA 745. 

Minn.—Naas v. Welter, 92 Minn. 
404, 100 NW 211; Bitzer v. Bobo, 39 
Minn. 18, 38 NW 609. 

Miss.—Mississippi Cent. R. Co. v. 
Hardy, 88 Miss. 732, 41 S 505. 

Mo.—Ray County Sav. Bank vy. 
Hutton, 224 Mo. 42, 123 SW 47; Mor- 
rison v. Turnbaugh, 192 Mo. 427, 91 
SW 152 (holding that, where, on the 
trial of an equity cause, on objec- 
tions being made to the admissibility 
of evidence, the court in some cases 
ruled ‘‘proceed” and in other cases 
“subject to objection,” such rulings 
were indefinite and insufficient to in- 
form the appellate court of the dis- 
position made of the evidence); Sief- 
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[§ 800] 3. Changing or Adding Grounds of Ob- 
Only objections or grounds of objection 
urged in the trial court will be considered on ap- 
The party will not be permitted to change 


jection. 


peal. 


a v. St. Louis, 141 Mo. 586, 48 SW 

N. Y.—Smith v. Milliken, 200 N. Y. 
21, 93 NE 184 [aff 133 App. Div. 9038, 
117 NYS 285]; Brooks v. Christopher, 
12 N. Y. Super. 216 (where evidence 
had been received by a referee on 
condition that, if certain other evi- 
dence making it material was not put 
-in by defendant, it should be struck 
out, and the condition not being ful- 
filled, it was struck out. And it was 
held that, if the party acquiescing in 
the provisional admission desired to 
have the ruling reviewed, he should, 
when the case was closed, have ob- 
tained a specific ruling rejecting the 
evidence). 

Tenn.—Bruce v. Beall, 99 Tenn. 303, 
41 SW 445. 

Thomas v. Boyd, 108 Va. 584, 
62 sp 346. 

But see Clopton v. Clopton, 162 Cal. 
27, 121 P 720 (holding that, where 
the court received evidence subject 
to objection without formally ruling 
thereon, the supreme court would re, 
gard it as though the objection had 
been formally overruled and excep- 
tion noted). 

Repetition or renewal of objections 
see supra § 734. 

{a] Trial before referee.—Where, 
in a trial before a referee, papers in 
another action were received in evi- 
dence, and the question of their com- 
petency was reserved by the referee, 
his ruling cannot be made the basis 
for an assignment of error, unless his 
attention was thereafter called to the 
evidence and a ruling thereon made 
by him. Breitkreutz v. Holton Nat. 
Bank, 70 Kan. 698, 79 P 686. 

[b] Ruling sufficient.—Where an 
objection to evidence was made by 
defendant on the ground that the 
complaint did not> state a cause of 
action, and the testimony was admit- 
ted subject to the objection, and no 
spécific ruling was had thereon, and 
at the close of the testimony defend- 
ant made four distinct motions to 
strike out all of plaintiff’s testimony, 
the motion to strike out reached the 
same points as the motion to ex- 
clude, and the ruling thereon was in 
effect a ruling on the motion, thereby 
bringing into the case the testimony 
admitted subject to objection. Stitt 
v. Rat Portage Lumber Co., 98 Minn. 

' 52, 107 NW 824. 

27. U.S.—Belk v. Meagher, 104 U. 
S. 279, 26 L. ed. 735; Hinde vy. Long- 
worth, 11 Wheat. 199, 6 L. ed. 454; 
Lautz Co. v. Glenn, 183 Fed. 666, 667 
[cit Cyc]; Plattner Impl. Co. v. In- 
ternational Harvester Co., 133 Fed. 
376, 66 CCA 438. 

Ala.—Ellis v. Vandergrift, 173 Ala. 
142, 55 S 781; Speakman v. Vest, 166 
Alay 235, 51S 980; Bufford v. Little, 
159 Ala. 300, 48 S 697; Southern R. 
Co. v. Gullatt, 158 Ala. 502, 48 S 
472; oosa v. Warten, 158 Ala. 496, 
48 S 544; Englehart v. Richter, 136 
Ala. 562, 33 S 939; Whatley v. Reese, 
128 Ala. 500, 29 S 606; Thompson vy. 
Hartline, 84 Ala. 65, 4 S 18; Massey 
vs Smith,(73) Ala: 173. 

Ariz.—Rush y. French, 1 Ariz. 99, 
25 P 816. 

Ark.—St. Louis, etc., R. Co. v. Wil- 
liams, 105 Ark. 331, 151 SW 243. 

Cal.—Fagan v. Lentz, 156 Cal. 681, 
105 P 951; Howland v. Oakland Cons. 
SECORS Coj;f 115 Cala r48 Te Bo 255: 


Toby v. Oregon Pac. R. Co., 98 Cal. 
490, 33 P 550. 
Colo.—Mulqueen vy. Lanning, 53 


Colo. 146, 124 P 577; Denver, etc, R. 
Cosi yee Reiterxe4 i) Colom 417 9a10te 2: 
1100; Costilla County Bank v. Wil- 
lis, 36 Colo. 339, 85 P 423s: Tanner ‘v. 
Harper, 32 Colo. 156, 75 P 404; Heil- 
man v. Ludington, 26 Colo. 326, 57 P 
1075. [aff9 Colo; A. 548;°49 P 87715 
Quimby v. Boyd, 8 Colo. 194, 6 P 


APPEAL AND ERROR 


462; Denver v. Moewes, 15 Colo. A. 28, 
60 P 986. 

Conn.—Sturdevant’s App., 71 Conn. 
392, 42 A 70; Plumb v. Curtis, 66 
Conn. 154, 33 A 998. 

Fla.—Florida Cent., etce., R., Co., v. 
Foxworth, 41 Fla. 1, 25 S 338, 79 Am 
SR 149. 

Vv. 


Ga. 302, 48 SE 946; 
ete: Coe 
; Giles v. Vandiver, 
A Lu Loe 

Ill.—Prairie du Rocher y. Schoen- 
ing-Koenigsmark Milling Co., 248 Ill. 
57, 93 NE 425; Jones v. Supreme 
Lodge K. H., 236 Ill. 113, 86 NE 191, 
127 AmSR 277; In re MeWhirter, 235 
Ill. 607, 85 NE 918; Arcola, v. Wii- 
kinson, 233 Ill. 250, 84 NE 264; Chi- 
cago v. Saldman, 225 Ill. 625, 80 NE 
349; West Chicago St. R. Co. v. Buck- 
ley, 200 Ill. 260, 65 NE 708; People’s 
Casualty Claim Adjustment Co. vy. 
Darrow, 172 Ill. 62, 49 NE 1005 [aff 
70 Ill. A. 22];.McCarthy v. Neu, 91 
Ill. 127; Hamilton v. Stafford, 78 Il. 
A. 54; Cleveland, etc., R. Co. v. High- 
smith, 59 Ill. A. 651. 

Ind.—Conrad vy. Hansen, 171 Ind. 
43, 85 NE 710; Stout v. Rayl, 146 
Ind. 379, 45 NE 515; Standard Oil Co. 
v. Bowker, 141 Ind. 12, 40 NE 128; 
Bingham v. Walk, 128° Ind. 164, 27 
NE 483; Louisville, ete. R. Co. v. 
Rush, 127 Ind. 545,°26° Ni ‘1010; 
Mobley v. State, 83 Ind. 92; Diamond 
Block Coal Co. v. Edmonson, 14 Jnd. 
A. 594, 43 NE 242; Leach v. Dicker- 
son, 14 Ind. A. 375, 42 NE 1031; Lake 
Erie, etc., R. Co. v. Bowker, 9 Ind. 
A. 428, 36 NE 864. 

Iowa.—McDermott v. Mahoney, 106 
NW 925 [aff reh 139 Iowa 292, 115 
NW 32, 116 NW 788]; Mallory Comm, 
Co. v. Elwood, 120 Iowa 632, 95 NW 
176; Ford v. Stuart Independent Dist., 
46 Iowa 294; Des Moines Valley Live 
rece Ins. Co. v. Henderson, 38 lowa 


Mathewson, 121 
Frey v. Macon 
112 .Gat 242, 30S 
91 (Gawelg2, 


Kan.—Keizer v. Remington Paper 
Co., 71-Kan.! 305;°>30 PB. 570; Parsons 
Water Co. v. Hill, 46 Kan. 145, 26 P 
ae Edmondson v. Beals, 27 Kan. 
00. 

Ky.—McClernand vy. Com., 12 SW 
148, 11 KyL. 301. 

La.—Allopathic State Bd. Medical 


Examiners v. Fowler, 50 La. Ann. 
1358, 24 S 809. 
Me.—Hathaway v. Williams, 105 


Me. 565, 75 A 129; Cowan v. Bucks- 
port, 98 Me. 305, 56 A 901. 

Md.—Williar v. Nagle, 113 Md. 614, 
77 A 680; Anderson v. Stewart, 108 
Md. 340, 70 A 228; Mt. Vernon Brew- 
ing Co. v. Teschner, 108 Md. 158, 69 
A 702, 16 LRANS 758. 

Mass.—Congregational Ohab Sha- 
lom v. Hathaway, 216 Mass. 539, 104 
NEA S795 Pi PB. Dmory.) Mite) Coty. 
Rood, 182 Mass. 166, 65 NE 58. 

Mich.—Opsomere v. Opsomere, 167 
Mich. 636, 133 NW 518; Neely v. De- 
troit Sugar Co., 138 Mich. 469, 101 
NW 664; McKnight v. Detroit, ete., 
Riv€o., 135 "Mich? 3077597 GNW 17128 
Ives v. Leonard, 50 Mich. 296, 15 
NW 463; Lucas v. Wattles, 49 Mich. 
380, 138 NW 1782; Achey v. Hull, 7 
Mich. 423. 

Minn.—Spino v. Butler, 113 Minn. 
326, 129 NW 590; Towle v. Sherer, 70 
Minn, 312, 73 NW 180; Triges v. 
Jones, 46 Minn. 277, 48 NW 1113; 
Bond v. Corbett, 2 Minn. 248. 

Miss.—Mississippi Oil Co. v. Smith, 
95 Miss. 528, 48 S 735; Day v. Oatis, 
85 Miss. 128, 37 S 559; Alexander v. 
Polk, 39 Miss. 7387; Prewett v. Coop- 
wood, 30 Miss. 369. 

Mo.—Sterrett v. Metropolitan St. R. 
Co., 225 Mo. 99, 123 SW 877; Briscoe 
v. Metropolitan St. R. Co., 222 Mo. 
104, 120 SW _ 1162; McCune v. Good- 
willie, 204 Mo. 306, 102 SW 997; 
White v. St. Louis, ete. R. Co., 202 


them or to add others.‘ 
a forum in which to discuss new points, but merely 
a court of review to determine whether the rulings 
of the court below, as presented, were correct or 
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The appellate court is not 


Mo. 539, 101 SW 14; Williams v. Dit- 
tenhoefer, 188 Mo. 134, 86 SW 242; 
Gorham vy. Kansas City, etc., R. Co., 
113 Mo. 408, 20 SW 1060; Barnes v. 
St. Joseph, 139 Mo. A. 545, 123 SW 
541 (applying rule to grounds of mo- 
tion for new trial); Jordan v. Mis- 
souri, etc., Tel. Co., 136 Mo. A. 192, 
116 SW 432; Cook v. Strother, 100 
Mo. A. 622, 75 SW 175; Winton, etc., 
State Bank v. Harris, 54 Mo. A. 156. 

Mont.—Kelly v. Butte, 44 Mont. 
115, 119 P 171; Poor v. Madison River 
Power Co., 41 Mont. 236, 108 P 645; 
Smith v. Butte, 40 Mont. 445, 107 P 
409; Thornton-Thomas Mercantile 
Co. v. Bretherton, 32 Mont. 80, 80 P 
10; Nord v. Boston, etc., Cons. Cop- 
per, etc., Min. Co., 30 Mont. 43M Ones 
81 

Nev.—Gooch v. Sullivan, 13 Nev. 78. 

N. J.—Manufacturers’ Land, ete., 
Co. v. Camden, 81 N: J. L. 413, 79 A 
286 (constitutionality of statute); 
Beuret v. H. J. Koehler Sporting 
Goods Co., 78 N. J. Ly 563, 75° A 938k 
Zeliff v. North Jersey St. R. Co., 69 
N.f J. L544.) 5d: Am 9G itustismive 
James A. Banister Co., 64 N. J. L. 
279, 48 A 230; Vantilburgh v. Shann, 
24 N. J. L. 7405 Polis v2 Tice; 28eNwore 
Eq. 432. 

N. M.—McKenzie v. King, 14 N. M. 
Bias Pes. 

N. Y.—Bertolami v. United Engi- 
neering, ete., Co., 198 N. Y. 71; 91 NE 
267 [rev 132 App. Div. 804, 117 NYS 
826]; Kleiner v. Third Ave. R. Co., 
162 N. Y. 193, 56 NE 497 [rev 38 App. 
Div. 623, 57 NYS 1140]; In re Hul- 
bert, 160 .N. Y. 9, 54 NE 571 [rev 38 
App. Div. 323, 57 NYS 38]; Evans v. 
Keystone Gas Co., 148 N. Y. 112, 42 
NE 513, 51 AmSR 681, 30 LRA 651; 
Hauxhurst v. Ritch, 23 NE 176; Mc- 
Govern v. Supreme Council C. B. Ts 
134 App. Div. 686, 119 NYS 480 [app 
dism 197 N. Y. 614 mem, 91 NE 1117 
mem]; Burke v. City, etc., Contract 
Co., 133 Apps Divw ils; 1 NYiS"4008 
Coorman v. Brooklyn Heights R. Co., 
P27 eADp.  Divel Bibs" Daa -SNeYi Siac 
Twaddell v. Weidler, 109 App. Div. 
444, 96 NYS 90 [aff 186 N. Y. 601 
mem, 79 NE 1117 mem]; Reed vy. 
Spear, 107 App. Div. 144, 94 NYS 
1007; Rawson v. Leggett, 97 App. 
Div. 416, 90 NYS 5, 15 NYAnnGaae 
261 [rev on other grounds 184 N. Y. 
504, 77 NE 662]; Hudson River Wa- 
ter Power Co. v. Glens Falls Gas, 
ete, -Co., 90 App. Div.~ 513, 85° NYS 
577 [aff 178 N. Y. 611 mem, 70 NE 
1100 mem]; Phillips v. Metropolitan 
El. R. Co., 12 App. Div. 283, 42 NYS 
33; Cary v. Cleveland, etc., R. Co., 
29 Barb. 35; Dose v. Hirsch, 65 Mise. 
515, 120 NYS 91; Hardcastle v. Heine, 
25 Mise. 146, 54 NYS 169; Pfau ‘v. 


Alteria, 23 Mise. 693, 52 NYS. 88% 
Coffee v. Phillips, 21 Misc. 663, 47 
NYS 1105; Powers v. Rieser, 120 
NYS 819. 


N. C.—Ludwick v. Penny, 158 N. C. 
104, 73 SE 228; Kidder v. McIlhenny; 
81 N. C. 123; Rollins v. Henry, 78 N. 
Crese2: 

N. D.—Golden Valley Land, etce., 
Co. v. Johnstone, 21 N. D. 101, 128 
NW. 691. 

Or.—Ferrari v. Beaver Hill Coal 
Co., 54 Or. 210, 216, 102’ P 1016;'Cald= 
well Banking, etc., Co. v. Porter, 52 
Or, 31:8, (95 °P) 41,097 Pe5b4usoStatetave 
Estes, 34 Or. 196561) PUTT 52 Ibias 
55 P 25; Ladd v. Sears, 9 Or. 244. 

Pa.—John A. Roebling’s Sons Co. 
v. American Amusement, etc., Co., 
231 Pa. 261, 80 A 647; Morgan v. 
Gamble, 230 Pa. 165, 79 A 410; Ben- 
‘ner v. Fire Assoc. of Philadelphia, 
229 Pa. 75, 78 A 44, 140 AmSR 706; 
Mills v. Buchanan, 14 Pa. 59; Snader 
v. Bamberger, 21 Pa. Super. 629. 

S. C.—Rhodes v. Granby Cotton 
Mills, 87 S. C. 18, 68 SE 824; Mims 
v. Hair, 80 S.C. 460, 61 SE 968; Hick 


For later cases, developments and changes. in the law see cumulative Annotations, same fitle, page and note number, | 


Pe 2001 


not.?® 
for example in the case of rulings 


son v. Early, 62S. C. 42, 39 SE 782; 
Shull v. Caughman, 54 S. C. 208, 33 
SE 301; Mathis v. Southern R. ‘Co., 
53 S. C. 246, 31 SH 240; Graham vy. 
Bee ions, 53 8. C. Noes "31 SE 51. 
S. D.—Woods v. Stacy, PASE psa 1BY 
214, 132 NW 1007; Dilger v. Griffith, 
26S. D. 441, 128 ‘NW 487; Tilton v. 
Flormann, 22 SD. 324, 117 NW 377; 
Borneman vy. Chicago, etc., R. Co., 19 
S. D. 459, 104 NW 208; Whiffen v. 
Hollister, 12 S. D. 68, 80 NW 156; 
Gaines v. White, 2 S. D. 410, 50 NW 


eee ae v. Leehman, 2M SAeD sia, 
4 

Tenn.—Boston Mar. Ins. Co. 
Scales, 101 Tenn. 628, 49 SW 743; 


Daniels v. Pratt, 6 Lea 443. 

Tex.—Ann Berta Lodge No. 42 I. 
O70) Ev. everiton, 42 (Tex: 118; 
Texas, ete., R. Co. v. Gross, (Civ. A.) 
128 SW 11738 [aff 221 U. S. 417, 31 SCt 
536, 55 L. ed. 796]; Wiener v. Zweib, 
(Civ. A.) 128 SW 699; Chicago, etc., 
iqevCco,. vy. Chompson,( (Civ. .A.) 124 
SW 144; Adams v. Gary Lumber Co., 
bag ex, Civa JAC WATT UPeS Wr LOLs: 
Flack v. Bremen, 45 Tex. Civ. A. 473, 
HOA SO We ook; Gult,. "ete kh. Cog .v. 
Luther, 40 Tex. Civ. A. 517, 90 SW 
44; Altgelt v. Alamo Nat. Bank, (Civ. 
A.) 79 SW 582 [rev on other grounds 
98 Tex. 252, 83 SW 6]; Galveston, 
etc., R. Co.. v. Miller, (Civ. A.) 57 
Sw 702. 

Utah.—Bown 37 Utah 
Ae 0G 203. 

Vt.—Williams Mfg. Co. v. Insur- 
ance Co. of North America, 85 Vt. 
282, 81 A 916; Cramton vy. Chapman, 
85 Vt. 74, 81 A 231; Comeau v. Man- 
uel, 84 Vt. 501, 80 A 51; Johnson v. 
Central Vermont R. Co., 84 Vt. 486, 
79 A 1095; Warner v. Bronson, 81 Vt. 
121, 69 A 655; Massucco v. Tomassi, 
80 Vt. 186, 67 A 551; Sherman v. Del- 
aware, etc., Canal Co., 71 Vt. 325, 45 
A 227; Redding v. Redding, 69 Vt. 
500, 38 A 230. 

Va.—McCrorey v. Thomas, 109 Va. 
Bion Oo Sao, LOI i. Ann@ashas os 
American Locomotive Co. v. Hoffman, 
108-Va. 363, 61 SE 759, 128 AmSR 
953; Virginia Iron, etc., Co. v. Rob- 
erts, 103 Va. 661, 49 SE 984; Warren 
v. Warren, 93 Va. 73, 24 SE 913; 
Roanoke Gas Co. v. Roanoke, 88 Va. 
810, 14 SE 665. 

Wash.—Quincy Valley Irr. Dist. v. 
Scott, 79 Wash. 434, 140 P 391; Sam- 
uel Kenney, etc., Presb. Home v. 
. Kenney, 45 Wash. 106, 88 P 108; 
Beebe v.. Redward, 35 Wash. 615, 17 
P 1052; Wagner v. Mahrt, 32 Wash. 
542, 73 P 675; Gustin v. Jose, 11 
Wash. SAS oo) sbaGou 

W. Va.—Bank v. Ralphsnyder, 54 
W. Va. 231, 46 SE 206; Long v. Pe- 
rine, 41 W. Va. 314, 23 ‘SE 611. 

Wis.—Owen v. Portage Tel. Co., 126 
Wis. 412, 105 NW 924; McDermott Vv. 
Jackson, 97 Wis. 64, 72 NW 375. 

Wyo.—Bergquist v. West Virginia- 
ie oline Copper Co., 18 Wyo. 234, 
106 P 673. 

Can.—Tordenskjold v. ree Joint 
Stock Co!) 41 Can. S.C. 

Man.—Victoria Monten Bs ins: 
Co. v. Strome, ete., Co., 15 Man. 645. 

See Stone v. Ice, etce ‘Conat2) Bae: 
66, 3 WestLR 55. 

4 Specific ae stating grounds 
see supra § 639 

Scope and effect of objection see 
supra § 640. 

28. Rush’v. French, 1 Ariz. 99, 25 
P 816; and other cases in preceding 


note. 

29. U. S.—Tevis v. Ryan, 233 U. 
Seo Tonos Set 480 St Lived 95%" [att 
13 Ariz. 120, 108 P 461 (reh den 13 
“Ariz. 282, 114 POST) I} ) -Bautz Cor v. 
Glenn, 183 Fed. 666, 667 [eit Cyc]; 
Plattner Impl. Co. v. International 
Harvester Co., 133 Fed. 376, 66 CCA 
438; Fredrick gad Co. v. Devlin, 127 
Fed. 71, 62 CCA 53; German Ins. Co. 
v. Frederick, 58 Fed. 144, 7 CCA 122. 

Ala.—Swindall v. Ford, 184 Ala. 
ia 638 ool; Birmingham R., etc:, 


v. Owens, 


This doctrine has been specifically applied, 


APPEAL AND ERROR 


admitting or re- 


Co: v. Saxonw1£79 Ala. "136; 59 S 5845 
Whatley v. Reese, 128 Ala. 500, 29 S 
606; Glawson v. Wiley, 35 Ala. 328; 
Walker v. Blassingame, 17 Ala. 810; 
Louisville, etce., R. Co. v. Kay, 8 Ala. 
A. 562, 62 S 1014. 

Cal.—Furrey v. Lautz, 162 Cal. 397, 
122 P 1073 (sufficiency of description 
in deed); Banister v. Campbell, 138 
Cal, 455, 71 P 504, 703. 

Conn.—Lyon v. Ely, 24 Conn. 507. 

Ga.—Giles v. Vandiver, 91 Ga. 192, 
17 SHE 115. 

Ill.—Arcola v. Wilkinson, 233 Ill. 
250, 84 NE 264; Chicago v.,Saldman, 
225 Ill. 625, 80 NE 349; Central Lum- 
ber Co. v. Kelter, 201 Ill. 503, 66 NE 
543; Ramsay v. Peo., 197 Ill. 572, 64 
NE 549, 90 AmSR 177; Johnson vy. 
Adleman, 35 Ill. 265; Schillinger Bros. 
v. Thompson-Starrett Co., 171 Ill. A. 
319; Chicago Sanitary Dist. v. Mc- 
Mahon, ete 2Eon 1 ONT Are LO Hrtes 
Ve Fagan, 93 FTL AGN G13. 

Ind.—Laurie Co. v. McCullough, 174 
Ind. 477, 90 NE 1014, 92 NE 337, Ann 
Cas1913A 49; Chandler v. Beal, 132 
Ind. 596, 32 NE 597; Huntington v. 
Breen, 77 Ind. 29; Wagner v. Meyer, 
58 Ind. A. 223, 101 NB’ 397. 

Iowa.—Farmers’ Mercantile Co. v. 
Farmers’ Ins. Co., 161 Iowa 5, 141 
NW 447; Kerr v. Yager, 158 Iowa 69, 
138 NW 905; Holman v. Omaha, etc., 
RY, ete, Co. it lowa, 2685" 90. Nw: 
S33, 09S AmSR, 2935. 62 UR A 395) 
Hanks v. Van Garder, 59 Iowa 179, 
13 NW 103; Boardman vy. Beckwith, 
18 Iowa 292. 

La.—Ball v. Ball, 15 La. 173. 

Me.—Hathaway v. Williams, 105 
Me. 565, 75 A 129; Cowan v. Bucks- 
port, 98 Me. 305, 56 A 901. 

Mass.—Congregation Ohab Shalom 
v. Hathaway, 216 Mass. 539, 104 NE 
379; Brown v. Brown, 208 Mass. 290, 
94 NE 465; McGivern v. Steele, 197 
Mass. 164, 838 NE 405; P. P. Emory 
Mfg. Co. v. Rood, 182 Mass. 166, 65 
NE 58; Howard v. Hayward, 10 Metc. 
408. 

Mich.—Fremont Canning Co. v. 
Pere Marquette R. Co., 180 Mich. 283, 
146 NW 678; Patterson v. Gore, 177 
Michsi(591; 143° NW. 643; Maryland 
Fidelity, etc., Co. v. Maile, 177 Mich. 
231, 142 NW 1087; Young v. Stephens, 
9 Mich. 500. 

Minn.—Towle v. Sherer, 70 Minn. 
312, 73 NW 180; Levine v. Lanca- 
apne Ins. Co., 66 Minn. 138, 68 NW 
855. 

Miss.—Mississippi Cent. R. Co. v. 
Robinson, 64 S 888; Love v. Stone, 
56 Miss. 449; Monk v. Horne, 38 Miss. 
100, 75 AmD 94. 

Mo.—Lorenzen v. United R. Cos., 
249 Mo. 182, 155 SW 30; St. Louis v. 
St. Louis, sete, KR.’ Co., 247 Mo. 10; 
154 SW: 55; McCune v. Goodwillie, 
204 Mo. 306, 102 SW 997; Williams 
v. Dittenhoefer, 188 Mo. 134, 86 SW 
242; Burton vy. Chicago, etc., R. Co., 
176 Mo. A. 14, 162 SW 1064; Edwards 
Vv. St. “Louis. ‘ete 9 R. Co. 166. Mor A: 
428, 149 SW -321; Winfrey v. Mat- 
thews, 174 Mo. A. 713, 161 SW 583; 
Cook v. Strother, 100 Mo. A. 622, 75 
SW 175; Edmonston v. Jones, 96 Mo. 
A. 83, 69 SW 741; Watson v. Race, 46 
Mo. A. 546. 

Nev.—Gooch y. Sullivan, 13 Nev. 
78. 

N. H.—Turner v. Cocheco Mfg. Co., 
Tp) Ne Ele 5215 7.7 AS999. 

N. J.—Schreiner v. New York, etc., 
Mele (Couoe Natl eUtonn Om “AS ous 
Phelps v. Fuchs, etc., Mfg. Co. 82 
N. J. L. 474, 81 A 728; Delaware, etc., 
Ri CoM vy." Dailey? 37 Ne Je) Li '526. 


N. Y.—Newman vy. Seifter, 131 App. 
Divi Lol el oy NES” 2 Sela ce & iv. 
Place, 122 App. Div. 363, 106 NYS 
781; E. H. Ogden Lumber Co. v. 
Busse, 92 App. Div. 143, 86 NYS 
1098; Muller v. Metropolitan St. R. 
Co. ° Ul, Apps Div. 221) "78 NYS 1069 


{aff 177 N. Y. 565 mem, 69 NE 1127 
mem]; Devereux v. Sun Fire Office, 
51 Hun 147, 4 NYS 655; Burns v. 
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jecting evidence;”® rulings on the weight and suffi- 


. Schenectady, 24 Hun 10; Parsons v. 


Disbrow, 1 E. D. Smith 547. 
Or.—Casner v. Hoskins, 64 Or. 254, 
128 PR’ $41, “13.0 PB bb, Waddevs" Sears: 
9 Or)* 2:44, 
Pa.—John A. Roebling’s Sons Co. 


v. American Amusement, etc., Co., 
23L Pa. 261, 80 A) 647; Widler ) vy. 
Hershey, 90 Pa. 363; Berks, etce., 


Turnp. Road Co. v. Myers, 6 Serg. & 
R. 12; Com. v. Ensign, 40 Pa. Super. 
157 [aff 228 Pa. 400, 77 A 657]; Sna- 
der v. Bomberger, 21 Pa. Super. 629. 

S. C.—Bowick v. American Pipe 
Mfe= Co: 269: 4S21C.9360;. 48 4S Ria 62 
Hicks v. Southern R. Co., 63 8. C. 
559,044 SHNT53. 

Tenn.—Monteeth vy. Caldwell, T7 
Humphry. 13. 

Tex.—Watson v. Blymer Mfg. Co., 
66° Tex. 558, 2 SW 1.35385 Sharp) ys 
Schmidt, 62 Tex. 263; Davis v. Jones, 
(Civ. “A.).-149. SW) 227; “Wiener: hve 
Zweib, (Civ. A.) 128 SW 699; Chi- 
eago, ete., Ra Coz v. Thompson, “(Give 
A.) 124 SW 144; Gulf, etce., R. Co. v. 
Luther, 40 Tex. Civ. A. 517, 90 SW 
44; Altgelt v. Alamo Nat. Bank, (Civ. 
A.) 79 SW 582 [rev on other grounds 
98 Tex. 252, 838 SW 6]; McCarty v. 
pounsen, 20 Tex. Civ. A. 184, 49 SW 

Utah.—Evans v. Oregon Short Line 
RY Co:, 3% Utah 43d, 108 P 633) Ann 
Cas1912C 259. ; 

Vt.—Griffin v. Boston, ete, R. Co., 
87 Vt. 278, 89 A 220; Lynch v. Mur- 
Tay, 86) Vitz 1, 483) A 746) Duscsanweves 
Heaphy, 85 Vt. 515, 83 A 726; Jewell 
v. Hoosac Tunnel, etc., R. Co., 85 Vt. 
64, 81 A 238; Coolidge v. Taylor, 85 
Vt. 39, 80 A 10388; Parker v. Boston, 
etes Rio Cow 84h Vik S29 -79ReAN SiGe 
Townshend v. Townshend, 84 Vt. 315, 
79 A 388; Richardson v. Sanborn, 33 
Wit 5s 

Wash.—Britton v. Washington Wa- 
ter Power Co., 59 Wash. 440, 110 P 
20, 140 AmSR 858, 33 LRANS 109; 
Tecklenburg v. Everett Rie eters Co.., 
59 Wash. 384, 109 P 1036, 34 LRANS 
784; Nunn vy. Jordan, 31 Wash. 506, 
72 P 124; Gustin v. Jose, 11 Wash. 


348, 39 P 687 

Wis.—Hathaway v. Arnold, 157 
Wis. 22, 145 NW 780; McDermott v. 
Jackson, 97 Wis. 64, 72 NW _ 3875; 
Cogeswell v. Davis, 65 Wis: 191, 26 
NW 557. 

See Mulqueen v. Lanning, 53 Colo. 
WAGs ADA Tae 

[a] Instances.—(1) Where an ob- 
jection is made to evidence as lead- 
ing, it cannot be urged on appeal that 
it was irrelevant (McDermott v. 
Jackson, 97 Wis. 64, 72 NW 3875); and, 
(2) where a party objected to the ad- 
mission of books of account on the 
ground that they were not properly 
authenticated under the statute, he 
cannot urge, on appeal, that the stat- 
ute was inapplicable and that they 
should have been authenticated ac- 
cording to the common-law rule (Le- 
vine v. Lancashire Ins. Co., 66 Minn. 
138, 68 NW 855); and (3) in eject- 
ment, where a release and quitclaim 
deed relied on by one of the parties 
to show title was objected to in the 
court below solely on the ground that 
it was not authenticated, the court 
of appeals will not hear an objection 
that it was ineffectual because at the 
time of its execution the grantor was 
not in possession (Sessions vy. Rey- 
nolds, 15 Miss. 130). (4) Expert not 
sufficiently qualified, permitted to 
state facts instead of opinion. Engle- 
hart v. Richter, 136. Ala. 562, 33 S. 
939. (5) Form of questions and in- 
competency of witness no basis for 
consideration, on appeal, of right to 
recover. Mallory Commn. Co. vy. El- 
wood, 120 Iowa 632, 95 NW 176. (6) 
That evidence ‘measuring degrees of 
care,” or matter not of “custom and 
use,” does not cover contention as to 
its being expert testimony. Hamil- 
ton v. Mendota Coal, ete., Co., 120 
Iowa 147, 94 NW 282. (7) Objection 
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ciency of evidence;*® rulings permitting the ex- 
amination of an adverse party;*? rulings on motion 
for nonsuit,®? dismissal,** or to direct a verdict ;** 
rulings on motions and objections as to pleadings *° 
or to the filing thereof,°* to the mode or conduct of 
the trial or hearing,®’ to instructions or refusal to 
instruct,?* or to the judgment, order, or decree;*® to 
rulings on motion for a continuance,’® to compel 


an election between counts,*? in 


that facts not proven were assumed 
in hypothetical question, objected to 
as not stating facts to enable witness 
to give intelligent opinion and as not 
a proper subject for expert testimony, 
cannot be raised. Friedman Co. v. 
Atlas.Assur. Co., 133 Mich. 212, 94 
NW 757. 

Admission of evidence see supra §§ 
730-734. 

Exclusion of evidence see supra §§ 
735-737. F 

Competency of witnesses see supra 
§ 740. 

Examination of witnesses see su- 
pra § 741. 

Depositions see supra § 743. 

30. See supra § 749. 

31. Rauhala v. Maki, 172 Mich. 
112, 187 NW _ 703. 

32. Cal.—Harper v. Gordon, 128 
Cal. 489, 61 P 84; Raimond v. El- 
dridge, 43 Cal. 506; Mateer v. Brown, 
1 Cal. 231; Schroeder v. Mauzy, 16 
Cali, Ay 443,118, 5Pu459. 

Colo.—Quimby v. Boyd, 8 Colo. 194, 
6 P 462. 

Ga.—McBride v. Latham, 79 Ga. 
661, 4 SE 427. 

N. J.—Zeliff v. North Jersey St. R. 
Co; 69 Nz Js Ta 541, 55: A 96. 

N. Y.—Pratt v. Dwelling House 
Mut. F. Ins. Co., 130 N. Y. 206, 29 NE 
117, 41 NYSt 303; Rawson v. Leg- 
gett, 97 App. Div. 416, 90 NYS 5, 15 
NyYAnnCas 261 [rev on other grounds 
184 N. Y. 504, 77 NE 662]; Pfau v. 
Alteria, 23 Misc. 693, 52 NYS 88. 

Or.—Caldwell Banking, etc., Co. v. 


Borterg® Hak OVat 3 89 bee vy loeaod eke 
541. 
S. C.—Mims v. Hair, 80 S. C. 460, 


61 SE 968; Austin v. Piedmont Mfg. 
Co. 67:S..C. 122; 45 SH 1353) Burns: v. 
Southern R. Co., 61 S. C. 404, 39 SE 
567; Graham v. Seignious, 53 S. GC. 
132,531 (SHI. 

Tex.—Rudolph v. Tinsley, (Civ. A.) 
143 SW 209. 

Utah.—Boyle v. Union Pac. R. Co., 
25 Utah 420, 71 P 988; McIntyre v. 
Ajax Min. Co., 20 Utah 323, 60 P 552. 

Compare supra § 694. 

33. McGovern v. Supreme Lodge 
Cc. B. L., 134 App. Div. 686, 119 NYS 
480 [app dism 197 N. Y. 614 mem, 91 
NE 1117 mem]; Coffee v. Phillips, 21 
Mise. 663, 47 NYS 1105; Lechtman v. 
Rose, 110 NYS 935. See also supra 

694. 

: 34. U. S.—Adams -v...Shirk, 104 
Fed. 54, 43 CCA 407. 

N. J.—yYetter v. Gloucester Ferry 
Gow 16s Nude ae 249,69" AVA 0795 

N. Y.—Rawson v. Leggett, 97 App. 
Div. 416, 90 NYS 5, 15 NYAnnCas 
261 [rev on other grounds 184 N. Y. 
504, 77 NE 662]. 

N. D.—Deecorah First Nat. Bank v. 
Laughlin, 4 N. D. 391, 61 NW 473. 

S. D—Woods v. Stacy, 28 S. D. 
214, 132 NW 1007; Dilger v. Griffith, 
26 S. D. 411, 128 NW 487. 

Utah.—Bown v. Owens, 37 Utah 
177, 106 P 708. 

Vt.—Johnson vy. Central Vermont 
R. Co., 84 Vt. 486, 79 A 1095. 

See supra § 747. 

35. Ala.—Merritt v. Wyatt, 184 
Ala. 262, 63 S 962; Birmingham Trust, 
etce., Co. v. Currey, 175 Ala. 373, 57S 
962, AnnCasi914D 81; Higdon v. Gar- 
rett, 6° Ala. Az 467,) 59,.S; 3093 ‘Cun- 
ningham Hardware Co. v. Gama 
Transp. Co., 4 Ala. A. 561, 58 S 740. 

Cal.—Webster v. Carr, 18 Cal. A. 
772, 124 P 447. 

Conn.—Brockett v. Fairhaven, etc., 
R. Co., 738 Conn. 428, 47 A 763. 
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cases.*® 


[§ 801] 
decision of the 


arrest of judg- 


Fla.—Hartford F. Ins. Co. v. Hol- 
lis, 58 Fla. 268, 50 S 985. 

Ga.—Rooks v. Tucker, 129 Ga. 744, 
59 SE 1778; Wortham v. Sinclair, 98 
Ga. 173, 25 SE 414 (motion to strike 
plea). 

Ind.—Allen v. Northwestern Mut. 
L. Ins. Co., 136 Ind. 608, 36 NE 515; 
Stiles v. Hasler, (A.) 104 NE 878. 

Iowa.—Johnson v. Saum, 123 Iowa 
145, 98 NW 599. 

Mich.—Bacon v. Reich, 121 Mich. 
480, 80 NW 278, 49 LRA 211. 

Miss.—Keystone Lumber Yard v. 
Yazoo, ete., R. Co., 94 Miss. 192, 47 
S 803. . 

Mo.—Angel v. Portageville, 168 Mo. 
A. 16, 151 SW 192. 

Pa.—Pittsburgh v. Pittsburgh R. 
Co., 234 Pa. 223, 83 A 273, AnnCas 
NSIS. 9335 

Tenn.—Cheatham v. Pearce, 89 
Tenn. 668, 15 SW 1080 (holding that 
an assignment of error cannot be 
based on the failure to strike out a 
plea by a firm, because not signed by 
the firm, where the court was asked 
to strike it out because not signed by 
one member of the firm). 

Vt.—Boville v. Dalton Paper Mills, 
86 Vt. 305, 85 A 6238; Doyle v. Me- 
lendy, 85 Vt. 297, 81 A 1129. 

Va.—U. S. Mineral Co. v. Camden, 
tee 663, 56 SE 561, 117 AmSR 

Wash.—Quincy Valley Irr. Dist. v. 
Scott, 79 Wash. 434, 140 P 391. 

See also supra §§ 707, 714, 719. 

[a] Objections on the ground of 
variance.—Fenton vy. Mansfield, 82 
Conn. 343, 73 A 770; Spencer v. Dell, 
55 Fla. 790, 46 S 729; Gascoigne v. 
Metropolitan West Side El. R. Co., 
239 Ill. 18, 87 NE 833, 16 AnnCas 


115; Newman v. Seifter, 131 App. 
Div. 151, 115 NYS 211. See also su- 
pra § 720. 


36. King v. Hyatt, 51 Kan. 504, 32 
P 1105, 37 AmSR 304 (want of notice 


of filing supplemental petition). See 
supra § 704. 

87. Johnson vy. Rhodes, 62 Fla. 
220, 56 S 439; West Chicago St. R. 
Co. v. Buckley, 200 Ill. 260, 65 NE 
ren 102 Ill. A. 314]. See supra 

38. U. S.—Wiggins Ferry Co. v. 


Levinson, 211 Fed. 122, 127 CCA 520. 

Ala.—Speakman vy. Best, 166 Ala. 
235, 51 S 980. 

Ark.—Fancher y. Kenner, 110 Ark. 
117, 161 SW 166; St. Louis, etc., R. 
Co. v. Williams, 105 Ark. 331, 151 
SW 243; Missouri, etc., R. Co. v. Dun- 
can, 104 Ark. 409, 148 SW 647. 

Colo.—Portland Gold Min. Co. v. 
O'Hara, 45), Colo:s 4165; 01) Pins 
Denver v. Borke, 25 Colo. A. 127, 135 
P 1191; Denver v. Moewes, 15 Colo. 
A. 28, 60 P 986. 

Ga.—Walker v. Liddell, 103 Ga. 574, 
30 SE 294, 

Il).—Franklin Park y. Franklin, 231 
Til. 380, 83 NE 214. 

Ind.—In re Darrow, 175 Ind. 44, 92 
NE 369. 

Minn.—Stuhr vy. Wright County 
Tel. Co., 119 Minn. 508, 138 NW 693. 

Mo.—Kelley v. Ross, 165 Mo. A. 
475, 148 SW 1000. 

See supra §§ 752, 753, 759. 

39. Hamilton v. Stafford, 78 Tll. A. 
54; Tucker v. Hyatt, 151 Ind. 332, 51 
NE 469, 44 LRA-.129; Walter v. Wal- 
ter, 117 Ind. 247, 20 NE 148; Lake 
Erie, ete., R. Co. v. Bowker, 9 Ind. A. 
428, 36 NE 864; Brown v. Brown, 75 
Sey 25, 54 SE 838. See supra § 


see Le A ee 
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ment,#? for judgment notwithstanding the verdict,** 
to vacate. modify, or amend the judgment, order, 
or decree,** or to retax costs;*® and in many other 


C. Exceptions—1l. Definition and Office. 
An exception is an objection formally taken to a 


court on a matter of law.4*7 In 


many jurisdictions it is substantially so defined by 
statute;*® in some jurisdictions rulings and de- 


Amount of recovery and extent of 
relief see supra § 781. 

40. Gaines v. White, 1 S. D. 434, 
47 NW 524. 

41. White v. St. Louis, etc., R. Co., 
202 Mo. 539, 101 SW 14. See supra 


8 UL9: 
42. Massucco vy. Tomassi, 80 Vt. 
186, 67 A 551. See supra § 768. 


- Johns v. Ruff,.12 N. D. 74, 95 
440 


44. Fullen v. Wunderlich, 54 Colo. 
349, 130 P 1007; Hamilton vy. Stafford, 
78 Ill. A. 54; In re Hulbert, 160 N. Y. 
9, 54 NE 571 [rev 38 App. Div. 323, 
57 NYS 38]. See supra § 782. 

45. The State of Missouri, 76 Fed. 
376, 22 CCA 239. See supra § 786. 

46. [a] Submission of issues to 
jury.—Jones v. Supreme Lodge K. H., 
236 Ill. 113, 86 NE 191, 127 AmSR 
277; Twaddell v. Weidler, 109 App. 
Div. 444, 96 NYS 90 [aff 186 N. Y. 


601 mem, 79 NE 1117 mem]. See 
supra § 760. 
[b] Improper argument, remarks, 


or conduct of counsel.—Kansas City 
Southern R. Co. v. Anderson, 88 Ark. 
129, 118 SW 1030, 16 AnnCas 784; 
Cleveland, ete., R. Co. v. Hadley, 40 
Ind. A, 731, 82 NE 1025, 16 LRANS 
527 [reh den ‘170 Ind. 204, 82 NE 
1025, 84 NE 13, 16 LRANS, 527, 16 
AnnCas 1]; Kersten v. Weichman, 
if? Wis. 1, 114 NW 499. See supra 
7 


63. 

[c] Objections to verdict.—Twen- 
tieth Century Co, v. Quilling, 136 
Wis. 481, 117 NW 1007. See supra § 


765. 

[d] Objections to decision or find- 
ings of court.—Philips v. Mo., 91 
Minn. 311, 97 NW 969. See supra § 


766. 

47. U.S.—Owens v. U. S., 130 Fed. 
219, (64 (CCAY D252" 

Ind.—Southern Indiana R. Co. v. 
Fine, 163 Ind. 617, 72 NE 589; Train 
v. Gridley, 86 Ind. 241; Farnsworth 
v. Coquillard, 22 Ind. 453. 

Kan.—Emporia vy. Haussler, 6 Kam 
A Ade OO Bo Loe 

Ky.—Poston v. Smith, 8 Bush 589, 

Mont.—McKinstry vy. Clark, 4 Mont. 
370, 1 P 759; Frost v. O’Neil, 4 Mont. 
226; dee arenes Kleinschmidt v. Me- 
Andrews, 4 Mont. 223, 2 P 286. 

Nebr.—Mills v. Miller, 2 Nebr. 299. 
pay eae v. Wynne, 10 Oh. St. 

Or.—Hayes v. Clifford, 42 Or. 568, 
72 PA; 

48. [a] In California an excep- 
tion is defined as an objection to a 
decision upon a matter of law, made 
either before or after judgment by 
a court, tribunal, judge, or other ju- 
dicial officer in an action or proceed- 
ing. Code Civ. Proc. § 647. See also 
Peo. v. Torres, 38 ‘Cal. 141. 

[b] In Nevada the Practice Act 
defines an exception as “an objection 
taken at the trial to a decision upon 
a matter of law, whether such trial 
be by jury, court or referees, and 
whether the decision be made during 
the formation of a jury, or in the 
admission of evidence, or in the 
charge to a jury, or at any other time 
from the calling of the action for 
trial to the rendering of the verdict: 
or decision.” State v. Central Pace. 
R._Co., 17 Nev. 259; 270, 30’ P 887. 

[ec] In New York see Code Civ. 
Proc. § 992 et seq. And see Snelling 
v. Yetter, 25 A'lpp. Div. 590, 592, 49 
NYS 917 (where it was said: ‘An 
exception is but the formula of dis- 
sent from a ruling, expressed with 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


? 


a 


~ §§ 801-802] 


cisions upon questions of fact, as distinguished 
from questions of law, are not subject to excep- 
The office of an exception is to challenge 
the correctness of the rulings or decisions of the 
trial court promptly when made, to the end that 
such rulings or decisions may be corrected by the 
court itself, if deemed erroneous, and to lay the 
foundation for their review, if necessary, by the 
appropriate appellate tribunal;°° or, as it has been 
otherwise stated, to point out wherein the excepting | to the alleged error was reserved.°? 


tions.*® 


sufficient clearness and definiteness to 


raise some concrete point upon ap- 
peal. This dissent and the intention 
to question the ruling thereafter is 
usually expressed by: the phrase, ‘I 
except.’ The right of review, how- 
ever, is not lost, merely because this 
technical phrase does not happen to 
be employed. Any other clear ex- 
pression will suffice, provided such 
expression be adequate to convey the 
idea which underlies all exceptions. 
That idea is non-assent and non-sub- 
mission to the ruling”’’). 

{d] In other jurisdictions see Ow- 

ens v..U:..S., 130 Fed. 279,, 64 CCA: 
625 (Alaska); In re Bowen, 34 Cal. 
682; St. John v. Kidd, 26 Cal. 263; 
Spongberg v. Montpelier First Nat. 
Bank, 15 Ida. 671, 99 P 712; South- 
ern Indiana R. Co. v. Fine, 163 Ind. 
617, 72 NE 589; Hohenstein-Hartmetz 
Furniture Co. v. Matthews, 46 Ind. A. 
616, 92 NE 196; McGurn v. McInnis, 
24 Nev. 370, 55 P 304, 56 P 94; State 
vy. Central Pac. R: Co. 17 Nev. 259, 
30 P 887; Annans v. Sewell, 47 Or. 
372, 84 P 395; Hayes v. Clifford, 42 
Or. 568, 72 P 1; Norton v. Livingston, 
14 S. C. 177; Johnson v. Union Pac. 
me Co,.; 35, Utah, 285,100 P2390. 
' [fe] As synonymous with objec- 
tion.— (1) Exceptions, in the techni- 
cal sense, are not usually taken in the 
court of last resort, but in the trial 
court, to preserve points for subse- 
quent correction by another court of 
revisory power. In the broadest 
meaning of that term, however, as 
synonymous’ with “objection,” ex- 
ceptions are often taken in the su- 
preme court. And in this broader 
sense the word should be understood 
in Rev. St. (1889) § 2302, providing 
that no exceptions shall be taken on 
an appeal or writ of error in any 
proceeding in the circuit court, ex- 
cept such as_ shall have been ex- 
pressly decided by such court. Lilly 
v. Menke, 126 Mo. 190, 28 SW 643, 
994. (2) “Excepted,” as used in Rev. 
St. (1879) § 3586, providing that, for 
the purpose of review of an excep- 
tion taken at the trial, the record 
must show that the party properly 
excepted, will be construed as syn- 
onymous with “objected,” so that, 
where a record recites that a party 
objected to an instruction by the 
court, it sufficiently shows that he 
excepted for the purpose of review. 
Elsner v. Supreme Lodge K. & L. H., 
98 Mo. 640, 11 SW 991. See also Ran- 
ahan v. Gibbons, 238 Wash. 255, 62 P 
173. 

49. Prescott v. Winthrop, 101 Me. 
236, 63 A 923; Hogleskamp v. Weeks, 
387 Mich. 422; Beach v. Spokane 
Ranch, etc., Co., 21 Mont. 7, 52 P 560; 
Carr v. Delaware, ete., 12), Coy 81 
ING J. dus: 632, 579 A 322 (an exception 
must be founded on some objection 
presenting a legal question). See 
also infra § 825; and XVI in 4 C. J. 

[a] An inference of fact drawn 
from evidence cannot be made a mat- 
ter of law by setting it up as such in 
a finding, and it cannot, in an action 
at law, be made the ground of an 


exception. Hogleskamp v. Weeks, 37 
Mich. 422. 
[b] A motion to change a previ- 


ous order for irregularity, in that it 
was made without notice to or con- 
sent of plaintiffs, involves a matter 
of law within Code Civ. Proc. § 1150, 
and hence is not open to the objec- 
tion that an exception does not lie 
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sity in General. 


thereto. Beach v. Spokane Ranch, 
ete, Co.,; 21 Mont. %)52 Py560. 
50. Denver v. Home Sav. Bank, 


200" Med™.28; 1.35, 113" CCAM 256: See 
also Warner v. ‘Norwegian Cemetery 
Assoc., 139 Towa 115, 121, 117 NW 
39; Brown v. Haynes, BOE IN Ge 4955 
Harkins v. Seattle Electric Co., 53 
Wash. 184, 101 P 836; Meyer v. Home 
Ins: Co; 127 Wis. 293, 106 NW 1087. 

[a] “The office of an exception to 
a ruling upon the admission or re- 
jection of testimony is an important 
one. Where the trial judge rules 
upon an objection and the ruling is 
not excepted to, he has a right to 
assume that it is acquiesced in, and 
thereafter to guide the trial accord- 
ingly. If counsel does not assent to 
the ruling he should promptly ask 
for an exception; this serves to put 
the trial judge upon immediate no- 
tice that his ruling is not acquiesced 
in, as well as to secure the right toa 
future review.’ Fornof v. Wilkins- 
burg, 238 Pa. 614, 620, 86 A 494. 

[b] Exception to instruction.— 
The object of such an exception is to 
definitely call the attention of the 
court to either an omission in the 
charge, or to some affirmative mis- 
statement. Pittsburgh, etc., R. Co. v. 
Thompson, 82 Fed. 720, 27 CCA 333. 

51. Dearing v. Pearson, 8 Mise. 
269, 28 NYS. 715. 

52. U. S.—Gonzales v. Buist, 224 
U. S. 126, 32 SCt 4638, 56 L. ed. 693; 
Lincoln v. Power, 151 U. S. 436, 14 
SCte38ro ves aed. 224° Loring Vv. 
Heuew 1 04s LS. Aton oO) un ede ug bor 
Stormun., Us Sie oF (US .u6, 240 los ed: 
42; Pomeroy v. Indiana State Bank, 
1 Wall. 592, 17 L. ed. 638; Mitsui v. 
St. Paul F. & M. Ins. Co., 202 Fed. 
26, 120 CCA 280; Skeele Coal Co. v. 
Arnold, 200-Fed. 393, 118 CCA 545; 
Guaranty Trust Co. v. Koehler, 195 
Fed. 669, 115 CCA 475; Worthington 
v. McGough, 192 Fed. 512, 112 CCA 
662; Jackson v. Mutual L. Ins. Co., 
186 Fed. 447, 108 CCA 369; Chicago, 
ete., R. Co. v. Frye-Bruhn Co., 184 
Fed. 15, 106 CCA 217; Allen vy. Knott, 
171 Fed. 76, 96 CCA 180; Belding v. 
King, 159 Fed. 411, 86 CCA 391; Ker- 
baugh v. Caldwell, 151 Fed. 194, 80 
CCA 470, 10 AnnCas 453; Porter v. 
Buckley, 147 Fed. 140, 78 CCA 138; 
Netherlands-American Steam Nav. 
Co. v. Diamond, 128 Fed. 570, 68 CCA 
212; McGowan v. Larsen, 66 Fed. 
910, 14 CCA 178; Imperial L. Ins. Co. 
v. Newcomb, 62 Fed. 97, 10 CCA 288; 
Masonic Benev. Assoc. v. Lyman, 60 
Fed. 498, 9 CCA 104; Maddox v. 
Thorn, 60 Fed. 217, 8 CCA 574; Davis 
Vo batrick es (ened: 9096 "CCA 1632 
[app dism 163 U. S. 683, 16 SCt 1200, 
41 -L. ved... 316]; Searcy, v. Hogan, (21 
F. Cas. No. 12,584a, Hempst. 20. 

Ala.—Cantrell v. Lindsey, 165 Ala. 
232, 51 S 558; Stowers Furniture Co. 
v. Brake, 158 Ala. 639, 48 S 89; Prest- 
wood v. McGowan, 148 Ala. 475, 41 S 
779; Morey v. Monk, 142 Ala. 175, 38 
SS 265; Binford v. Dement, 72 Ala. 
491; Taylor v. McElrath, 35 Ala. 330; 
Reese v. Gresham, 29 Ala. 91; Wil- 
liams v. Gunter, 28 Ala. 681; Bendall 
v. Bendall, 24 Ala. 295; Smith v. 
King, 22 Ala. 558; Gordon v. McLeod, 
20 Ala. 242; King v. Robinson, 5 Ala. 
A. 431, 59 S 371; Yolande Coal, etc., 
Co. v. Norwood, 4 Ala. A. 390, 58 S 
118; Rarden v. Salter, 1 Ala. A. 569, 
55 S 456; Greek American Produce 
Co. v. Louisville, etc., R. Co., 1 Ala. 
A. 272, 55 S 455, 
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party claims to have been prejudiced by the ruling 
of the trial court.>4 
[§ 802] 2. Necessity and Sufficiency—a. Neces- 


It is a general rule of law in most 


jurisdictions by express statutory provision or rule 
of court, applicable to all actions or proceedings, 
that rulings or decisions made therein which affect 
substantial rights, and on which error is predicated, 
will not be revised unless an appropriate exception 


This rule is 


Ariz.—Sandford v. Moeller, 1 Ariz. 

362, 25 P 534 

Ark.—Dunnington v. Frick Co., 60 
Ark. 250, 30 SW 212; Campbell v. 
Dooling, 26 Ark. 647; Patton v. Cobb, 
26 Ark. 616; Prairie County v. Ban- 
croft, 26 Ark. 526; Walker v. Swigart, 
21 Ark. 404; Frost v. Wiggins, 21 Ark. 
403; Sebastian County v. Sutton, 21 
Ark. 402; Henry v. Green, 21 Ark. 
401; Gardner v. Miller, 21 Ark. 398; 
Martin v. Jackson, 21 Ark. 286; Gray 
v. Adams, 19 Ark. 289. 

Cal.—Kearney v. Bell, 160 Cal. 661, 
117 P 925; Randall v. Freed, 154 Cal. 
299, 97 P 669; Lee v. Murphey, 119 
Cal. .364,.51 BP 549; 955° Peo. -v- Mo- 
rino, 85 Cal. 515, 24 P 892; Austin v. 
Andrews, 71 Cal. 98, 16 P 546; Lucas 
v. Richardson, 68 Cal. 618, 10 P 183; 
Bryce _v. Joynt, 63 Cal.°375, ‘49 AmR 
94; Thiele v. Koster, 63 Cal. 241; 
Marsters v. Lash, 61 Cal. 622; Rus- 
sell v. Dennison, 45 Cal. 337; Keeran 
v. Griffith, 34 Cal. 580; Keeran v. 
Allen, 33 Cal. 542; McCartney v. Fitz 
Henry, 16 Cal. 184; Napa Valley 
Packing Co. v. San Francisco Relief, 
eee Funds; ©16> Caly A> 464) 0113 oe 


Colo.—Martin’ v. Payne, 50 Colo. 
171, 114 P 486; Ott v. Braun, 48 Colo. 
417, 110 P 73; Sternberger v. Moffat, 
44 Colo. 520, 99 P 560, 130 AmSR 
140; Sartor v. Wells, 39 Colo. 84, 89 
P 797; Axelson y. Anderson, 34 Colo. 
234, 83 P 626; Corbin v. Phillips, 26 
Colo. 461, 58 P 590; Rocky Mountain 
Nat. Bank v. McCaskill, 16 Colo. 408, 
26 P 821; Perkins, v. Marrs, 15 Colo. 
262, 25 P 168; Galloway v. Carlisle, 
15* ‘Colo: 244," 25) =Pe73 16s Brown ve 
Landon, 11 Colo. 162, 17 P 515; Den- 
ver, etc., R. Co. v. Woodward, 4 Colo. 
1; Patton v. Coen, ete., Carriage Mfg. 
Co., 3 Colo. 265; Martin v. Force, 3 
Colo. 199; Martin v. Cole, 3 Colo. 113; - 
Burnett v. Lindsey, 24 Colo. A. 201, 
132 P 698; In re Smiley, 4 Colo. A. 
582, 36 P 894. 

Conn.—Donovan v. Davis, 85 Conn. 
394, 82 A 1025; Greist v. Gowdy, 81 
Conn. 351, 71 A 555; Head v. Selleck, 
76 Conn. 706, 57 A 281; Post v. Hart- 
ee St: R. Co., 72: Conn. 362, 44 A. 
547. 

Dak.—McCormack vy. Phillips, 4. 
Dak. 506, 34 NW 39. 

Del.—Lewis v. Hazel, 4 Del. 470. 

D. C:—Cooper v. Sillers, 30 App. 
567; Otterback v. Patch, 5 App. 69; 
Hvans v. Schoonmaker, 2 App. 62. 

Fla.—Williams v. State, 32 Fla. 
251, 13 S 429; Miller v. Kingsbury, 8 
Fla. 356. 

Ga.— Young v. Germania Sav. 
Bank, 134 Gan, 602, 68 SE 321; Weed 
v. Gainesville, ete., RS 'Cox, 119 Ga. 
576, 46 SE 885; Barge v. Robinson, 
115 Ga. 41, 41 SE 258; La Grange 
Bank v. Cotter, 101 Ga. 134, 28 SE 


644; Lester v. Georgia, ete., R. Co., 
90 Ga. 802, 17 SH 113; Van Pelt v. 
Home Bldg., etc., Assoc., 87 Ga. 370, 
13 SE 574; Duncan v. Pope, 47 Ga. 
445; Farmers’ Oil, ete., Co. v. South- 
ern Refining Co., 10 Ga. A. 415, 73 
SE 350. 


Ida.—Maw v. Coast Lumber Co., 19 
Ida. 396, 114 P 9; Goodman v. Minear 
Min., ete., Co., 1 Ida. 131; Smith v. 
Sterling, 1 Ida. 128; Lamkin v. Ster- 
ling, 1 Ida. 120. 

1ll.—Ambler v. Glos, 247 Ill. 31, 93% 
NE 85; Mayville v. French, 246 Til. 
434, 92 NE 919; Shumway v. Leturno, 
225 Ill. 601, 80 NE 403; Armstrong v. 
Stebbins, 218 Ill. 641, 75 NE 1081; 
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as well settled as that requiring an objection to be | made when the 


Fisher v. Chicago, 213 Ill. 268, 271, 
72 NE 680 [cit Cyc]; Marshal v. John 
Grosse Clothing Co., 184 Ill. 421, 56 
NE 807, 75 AmSR 181; Armstrong v. 
Mock, 17 Ill. 166; Buckmaster v. 
Beames, 9 Ill. 443; Zinser v. Chicago 
Sanitary Dist., 175 Ill. A. 9; Kunkel 
Vv. Chicago’ Cons LTractiVCo;, 156 ult 
At. 3935) O’ Hern. Wey Chicago iCitys Rez 
@o., 151 Ill: A. 208: Pontiac Vater; 
etc, Cof wo Pontiacs 149 ei ierArt eas 
Kennedy v. Swift, 140 Ill. A. 141 [aff 
234 Ill. 606, 85 NE 287, 123 AmSR 
113]; Snow v. Merriam, 133 Ill. A. 
641; Scott v. Morris, 131 1. A. 605; 
Enright v. Gibson, 119 Ill. A. 411; 
White v. Western State Bank, 119 
Till. A. 354; Gardner-Wilmington Coal 
COV: KNOtt Lb, DAS Sse Stryker 
v. Pendergast, 105 Ill. A. 413; Gins- 
burg v. Morrall, 105 Ill. A. 213; Crone 
v. Garst, 88 Ill. A. 124; Sherrod v. 
Ozment, 81 Ill. A. 116; Burke v. Dun- 
ning, 72 Ill. A. 193; Hughes v. Rich- 
ter, 60) 411. 4A, 6163) Vermont” Tp... vz 
Koons, 42 Ill. A. 454; Jacksonville v. 
Cherry, 39 Ill. A. 617; Barton v. Har- 
ris, 39 Ill. A. 106; Chicago v. Altgeld, 
33 Tle As 23: 

Ind.—Toledo, ete, Tract. Co. v. 
Moledo; etc, R.uiCoy LiL Ind, 2133036 
NE 54; Masterson v. Southern R. Co., 
170 Ind. 296, 84 NE 505; Hedrick v. 
Whitehorn, 145 Ind. 642, 43 NE 942; 
Butler v. Thornburgh, 141 Ind. 152, 
40 NE 514;, Horner v. Hoadley, 97 
Ind. 600; Choen v. State, 85 Ind. 209; 
Easter v. Fleming, 78 Ind. 116; Kurtz 
v. Frank, 76 Ind. 594, 40 AmR 21d. 
Kolle v. Foltz, 74 Ind. 54; Graham v. 
Kennedy, 55 Ind. 209; Hutts v. Hutts, 
51 Ind. 581; Hauser v. Roth, 37 Ind. 
89; Ferris v. Johnson, 27 Ind, 247; 
Preston vy. Sandford, 21 Ind. 156; 
Dickerson’ v. Turner, nee Thao 4: 
Ridge v. Sunman, 14 Ind. 540; State 
v. Rabourn, 14 ind. 300; Vance v. 
Cowing, 13 Ind. 460; Brightwell Ve 
McLane, 11 Ind. 210; Tyler v. Wilkin- 
son, 10 Ind. 53; Mullinix v. State, 10 
Ind. 5; State v. Bartlett, 9 Ind. 569; 
Jolly v. Terre Haute Drawbridge Co., 
Send 2410: Hrenchsv. Blanchard, 9 
Ind. 260; Wheeler v. Car penter, 9 Ind. 
153; Wheeler v. State, 8 Ind. 113; 
Favorite v. Webster, 7 Ind. 266; Wood 
v. McClure, 7 Ind. 155; McKinney v. 
Springer, 6 Ind. 453; Weatherly v. 
Eigcsins,, 6) Ind. 13% siornberser jw. 
State, 5 Ind. 300; Jones v. Van Pat- 
ten, 3 Ind. 107; Houk v. Citizens’ Nat. 
Bank, 51. Ind., A. 628, 99. NE 437; 
Richey v. Cleet, 46 Ind. A. 326, 92 NH 
17527) Phoenix. Ace; setcsw ASSOG iV. 
Stiver, 42 Ind. A. 636, 84 NE 1772; 
Hill v. Indianapolis, ete., R. Co., 31 
Ind. A. 98, 67 NE 276; Markle v. 
Hunt, 12 Ind. A. 353, 40 NE 280; 
Kluse v. Sparks, 10 Ind. A. 444, 36 
NE 914, 37 NE 1047. 

Ind. T—Hddings v. Boner, 1 Ind. 
AS, 8815 We LOY 

Towa.—In re Culver, 153 Iowa 461, 
133 NW 722; Barnes vy. Century Sav. 
Bank, 147 Iowa 267, 126 NW 174; 
Smith v. Smith, 99 Iowa 747, 68 NW 
721; Casey v. Ballou Banking Co., 98 
Iowa 107, 67 NW 98; Spelman v. Gill, 
75 Iowa -717, 38 NW 168; State v. 
Brewer, 70 Iowa 384, 30 NW _ 646; 
Redding v. Page, 52 Iowa 406, 3 NW 
427; Richards v. Hintrager, 45 Iowa 
253; York v. Clemens, 41 Iowa 95; 
Eason v. Gester, 31 Iowa 475; Baxter 
v. Kenyon, 26 Iowa 603; Brown v. 
Ellis, 26 Iowa 591; Krapfel v. Pfiff- 
ner, 24 Iowa 176; Kingman v. Lilly, 
23 Iowa 602; Harmon v. Levalley, 33 
Iowa 599; Appanoose County v. 
Walker, 93 Iowa 26; Holton v. But- 
ler, 22 Iowa 557; Chapman v. Lobey, 
21 Iowa 300; Wilcox v. McCune, 21 
Iowa 294; Des Moines v. Layman, 21 
Iowa 153; Marshall v. Richards, 19 
Iowa 571; Linn County v. Day, 18 
Towa 581; Young v. Peet, 18 Iowa 
574; Graham vy. Wood, 15 Iowa 600; 
Cain v. Story, 15 Iowa 378; Beason 
v. Jonason, 14 Iowa 399; Specht v. 
Schwer, 13 Iowa 605; Dean y. Hall, 4 
Greene 425. 


Kan.—Citizens’ Nat. Bank v. Caney 
Valley Bank, 66 P 1004; Turner v. 
State, 45 Kan. 554, 26 P 35; Clarkson 
V. Eiblers 139 kan. 12551 7 Pensa cues ts 
Louis, ete., R. Co. v. Irwin, 37 Kan. 
701, 16 P 146, 1 AmSR 266; Small v. 
Douthitt, 1 Kan. 335. 

Ky.—McGee v. Vanover, 148 Ky. 
7137, 147 SW. 742, AnnCas1913E 500; 
St. Louis, etce., R. Co. v. McWhirter, 
145 Ky. 427, 140 SW 672; Brumley 
v. Nichols, 92 SW 548, 29 Kyl .139; 
Tandy v. Oliver, 39 SW 700, 19 KyL 
223; Hughes v. Com., 14 SW 682, 12 
Kyl 580; Kennedy v. Cunningham, 2 
Metc. 538; Hawkins v. Lowry, 6:J. J. 
Marsh. 245; Hughes v. Robertson, 1 
T.-B. Mon. 215, 15 AmD 104; Hallo- 
well v. Hallowell, 1 T. B. Mon. 130; 
Boats v. Vallandingham, 10 KyL 


La.—State v. Behan, 114 La. 61, 38 
S 20; Kuhn v. Embry, 35 La. Ann. 
488; Stewart v. Harper, 16 La. Ann. 
181; State v. Judge Second Dist. Ct., 
12 La. Ann. 113; Cooper v. Polk, 2 La. 
Ann. 158. 

Me.—Hill vy. Reynolds 93 Me. 25, 
44 A 135, 74 AmSR 329; Stephenson 
v. Thayer, 63 Me. 143; Kimball v. 
Irish, 26 Me. 444; Parker v. Flagg, 
26 Me. 181, 45 AmD 101. 

Md.—Sumwalt Ice, ete, Co. v. 
Knickerbocker Ice Co., 114 Md. 403, 
80 A 48; Cadwalader v. Price, 111 
Md. 310, 73 A 2738, 134 AmSR 603, 19 
AnnCas 547; New v. Taylor, 82 Md. 
40, 33 A 435; Belt v. Blackburn, 28 
Md. 227; Hagan v. Hendry, 18 Md. 
177; Keefer v. Mattingly, 1 Gill 182. 

Mass.—Regal v. Lyon, 212 Mass. 
230, 98 NE 698; Plummer vy. Boston 
El. R. Co., 198 Mass. 499, 84 NE 849; 
Hart v. Brierley, 192 Mass. 147, 78 
NE +307; New York LL. Ins. Co. ‘vi 
Macomber, 169 Mass. 580, 48 NE 776; 
Hatch v. Kenny, 141 Mass. 171, 5 NE 
527; Brown vy. Abington Say. Bank, 
119 Mass. 69; Hamilton Mut. Ins. Co. 
van Parker, “Ul -Allenvsb74@.lievir ve 
Lynn, ete, R. Co., 11 Allen 300, 87 
AmD 713; Lee v. Gibbs, 10 Allen 
248; Joannes v. Underwood, 6 Allen 
241; Pease v. Whitney, 4 Mass. 507; 
Haynes v. Morgan, 3 Mass. 208. 

Mich.—Leder v. National Union F. 
Ins. Co., 175 Mich. 470, 141 NW 646; 
Houser v. Carmody, 173 Mich. 121, 
139 NW 9; Moore v. Royal Oak Lum- 
ber, etc.,,Supply Co., 171 Mich. 400, 
137 NW 270; Dykstra v. Grand Rap- 
ids, , ete. Rv Co. ae 65 Miche 7035 e130) 
NW 320; Zimmer’s App., 158 Mich. 
170, 122 NW 563; Woodworth vy. De- 
troit United R. Co., 153 Mich. 108, 
116 NW 549; Niles Bd. of Public 
Works v. Pinch, 152 Mich. 517, 116 
NW 408; Beauerle v. Michigan Cent. 
R:- Co., 152. Miehs 345.5 016 IN Wa424s 
Rikerd Lumber Co. v. Hoertz, 146 
Mich. 386, 109 NW 664; Burr’s Da- 
mascus Tool Works y. Peninsular 
Tool Mfg. Co., 142 Mich. 417, 105 NW 
858; Selby v. Detroit R. Co., 122 Mich. 
311, 81 NW 106; Holman v. Union St. 
RCo. 9114 Mich: -2085, (2 NwWi2202: 
Ellis v. Whitehead, 95 Mich. 105, 54 
NW 1752; Peo. v. Barker, 60 Mich. 
277, 27 NW 539, 1 AmSR 501; Bar- 
ton v. Gray, 57 Mich. 622, 24 NW 6388; 
Maclean v. Scripps, 52 Mich. 214, 17 
NW 815, 18 NW 209; Hope’s App., 48 
Mich. 518, 12 NW 682; Leitelt v. 
Parker, 48 Mich. 297, 12 NW 219; 
Manistee School-dist, v. Cook, 47 
Mich: 112° 10° INW. dete auarkiny v. 
Mitchell, ete., Lumber Co., 42 Mich. 
296, 3 NW 904; Wilkinson v. Earl, 39 
Mich. 626; Doyle v. Stevens, 4 Mich. 
87. 

Minn.—Moneyweight Scale Co. v. 
Hjerpe, 106 Minn. 47, 118 NW 62; 
American Hngine Co. v. Crowley, 105 
Minn. 233, 117 NW 428; Ranta v. Su- 
preme Tent K. M., 97 Minn, 454, 107 
NW 156; Tillman vy. International 
Harvester Co., 93 Minn. 197, 101 NW 
71; London, etc., Mortg. Co. v. Mc- 
Millan, 78 Minn. 53, 80 NW 841; 
Lawrence v. Bucklen, 45 Minn. 195, 
47 NW 655; Cogan v. Cook, 22 Minn. 
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action deemed to be erroneous is 


137; St. Paul v. Kuby, 8 Minn. 154; 
Roehl v. Baasen, 8 Minn. 26. 
Miss.—Parisot v. Helm, 52 Miss. 
617; Stephenson v. Smith, 23 Miss. 
507; Hunt v. Nugent, 18 Miss. 541; 
Commercial, etc. Bank v. Lum, 8 
Miss. 414; Tucker v. Gordon, 8 Miss. 
306; Green v. Robinson, 4 Miss. 105; 
Patterson. y. Phillips,.2 Miss,572> 
Wilson v. Owens, 2 Miss. 126. 
Mo.—Stauffer v. Metropolitan St. 
R..) Co; 243. Mo. 305,, 14 SW, 103825 
Ross v. Grand Pants Co., 241 Mo. 
296, 145 SW 410; Hubbard v. Gates, 
228 Mo. 610, 129 SW 1; Little Tarkio 
Drain. Dist. No. 1 v. Richardson, 227 
Mo. 252, 126 SW 1021; Green v. Ter- 
minal Assoc. R., 211 Mo. 18, 109 SW 
715; Empire Bldg. Co. v. Hopkins, 
204 Mo. 643, 103 SW 66; Kessner v. 
Phillips, 189 "Mo. 515; 88 Siw.) 66, 
107 AmSR 368, 3 AnnCas 1005; Tut- 
tle v. Blow, 163 Mo. 625, 68 SW 839; 
Sarazin v. _Union. BR: ‘Co; 153% Mos 
479, 55 SW 92; Bethune vy. Cleveland, 
etc., R. Co., 149 Mo. 587, 51 SW 465; 
Gutta Percha Rubber Mfg. Co. v. 
Kansas City Fire Dept. Supply Co., 
149 Mo. 538, 50 SW 912; Candee v. 
Kansas City, etc., Rapid Transit R. 
Co., 1380 Mo, 142, 31 SW 1029; Mul- 
herin v. Simpson, 124 Mo. 610, 28 SW 
86; Burdoin v. Trenton, 116 Mo. 358, 
22 SW 728; West v. McMullen, 112 
Mo. 405, 20 SW 628; State v. Blunt, 
110 Mo. 322, 19 SW 650; Green v. 
Walker, 99 Mo. 68, 12 SW 353; State 
v. Brooks, 92 Mo. 542, 5 SW 257, 330; 
State v. Hicks, 92 Mo. 431, 4 SW 
742; Long v. Wilcox, 51 Mo. 108; Mil- 
ler v. Davis, 50 Mo. 572; Zahnd vy. 
Darling, 48 Mo. 557; Wortman_ v. 
Campbell, 48 Mo. 509; Asbury v. Le- 
noir, 47 Mo, 298; Jameson v. State, 
45 Mo. 332; Wenst v. Schroeder, 40 
Mo. 602; Mason v. Barnard, 36 Mo. 
384; Mehl v. Waldorf, 35 Mo. 466; 
Connoly v. Pendergast, 33 Mo. 577; 
Calvert v. Alexandria, 33 Mo. 149; 
Hobein v. Murphy, 33 Mo. 43; Ames 
v. Bircher, 22 Mo. 586; Farrar v. 
Finney, 21 Mo. 569; State v. McO’Ble- 
nis, 21 Mo. 272; Sutter v. Streit, 21 
Mo. 157; Diepenbrock v. Shaw, 21 Mo. 
122; Gates v. Hunter, 13 Mo. 511; 
Kilgore v. Bonic, 9 Mo. 291; Vaulx v. 
Campbell, 8 Mo. 224; Eldon Ice, etc., 
Co. v. Van Hooser, 163 Mo. A. 591, 
147 SW 161; Mexico v. Barnes, 158 
Mo. A. 612, 138 SW 928; McKee v. 
Jones Dry Goods Co., 152 Mo. A. 241, 
132 SW 1191; Levy v. Smith, 149 Mo. 
A. 314, 129 SW 989; Macom v. St. 
Louis, etce., R. Co., 144 Mo. A. 683, 
129 SW 65; Meeks v. Clear Jack Min. 
Co., 141 Mo. A. 648, 124 SW 1084; 
Parker-Washington Co. v. Cole, 137 
Mo. A. 5380, 120 SW 118; Snyder v- 
Crutcher, 137 Mo. A. 121, 118 SW 489; 
Overton v. White, 124 Mo. A. 489, 105 
SW 3:09; Grier v. Strother, 111 Mo. A. 
386, 85 SW 976; Estes v. Missouri 
Pac. R. Co., 111 Mo, Av 1, “8b SW "909% 
Richey v. McConnell, 102 Mo. aie 309, 
76 SW 1109; Metz v. Blattner, 99 M 
A. 154, 72 SW 489; Holliday- Kiotz 
Land, ete, ‘Co. v. L.-J: Moss ‘Die'Co¥ 
96° Mo. A.~ 57, 69° SW "6715" Hillyvng 
Menke, 92 Mo. A. 354; Farmers, etc., 
Bank v. McMullen, 85 Mo. A. 142; 
Whittaker v. Summerville, 838 Mo. A. 
553; Messerly v. Hull, 60 Mo. A. 132; 
Carver v. Swan, 52 Mo. A. 646; Saw- 
yers v: Drake, 34 Mo. A. 472; Dodd 
v. Wilson, 26 Mo. A. 462; Roethlis- 
berger) vy. Caspari, 12" Mo. UA. 9514> 
Seibert v. Oberle, 4 Mo. A. 565. 
Mont.—Currie v. Montana Cent. R. 
Co., 24 Mont. 123, 60 P 989; Froman 
v. Patterson,:10 Mont. 107, 24 P 692; 
Herman v. Jeffries, 4 Mont. 513, 1 P 
Ala 
Nebr.—Scribner First Nat. Bank v. 
Golder, 89 Nebr. 377, 1381 NW _ 600; 
Diels v. Kennedy, 88 Nebr. 777, 130 
NW 740; Pike v. Hauptman, 83 Nebr. 
Alef (rsseead Li) "NW 231; Nichols, etce., Co. v. 
Steinkraus, 83 Nebr. nlA 119 NW 23; 
Shelton Impl. Co. v. Parlor Furniture, 
etc., Co., 79 Nebr. 411, 112 NW 618; 
Frenzer vy. Phillips, 57 Nebr. 229, it 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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taken. 
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NW 668; Maul v. Drexel, 55 Nebr. 
446, 76 NW 1638; Hair v. State, 16 
Nebr. 601, 21 NW 464; Roode v. Dun- 
bar, 9 Nebr. 95} 512 NW 345; Curran 
Vv. Hageman, 3 Nebr. (Unoft.) Ce 
NW 1003; Livingston v. Moore, 2 
Nebr. (Unoff. ) 498, 89 NW 289; Gil- 
lespie v. Morsman, 1 Nebr. (Unoft. ) 
586, 95 NW 774 

Nev.—State v. Nevada Cent. R. Co.; 
26 Nev. 357, 68 P 294, 69 P 1042: 
Reese v. Kinkead, 20 Nev. 65, 14 Pp 
871; Dalton v. Dalton, 14 Nev. 419; 
Gooch v. Sullivan, 13 Nev. 78; Thun- 
der v. pron n, 12 Nev. 83. 

N. H.—Smyth v. Burgess Sulphite 
aipre: “Coie Tor IN: met. 403,074" Al 8 70% 
Lee v. Dow, ioaeN Ee 101, 59) Abis7 4: 
State v. Saidell, 70 N. TEL. 174, 46 A 
1083, 85 AmSR 627; Conway v. Jeffer- 
son, 46 N. H. 521; Frost v. Martin, 
29 N. H. 306; North v. Croweil, 11 
Nee bb. zo 1 

N. J.—Benz v. Central R. Co., 83 
Ned hel! C80; °S5FAU IIS 4) rate SQNe wade 
197, 82 A. 431]; Benz v. Central R. 
Conrs2uNe T.. Th A975" 82 vA. 431, Holt 
v. United Security L. Ins. Co., 76 N. 
Jee oSo, We AlO0d. 1210 LRANS 69:1 
aoe v. Evans, 58 N. J. Li. 384, 34 


N. M.—Brown v. Lockhart, 12 N. 
M. 10, 71 P 1086; Chavez v. Myers, 11 
IN. M. 333, 68 P 917; Southern Cali- 
fornia Fruit Exch. v. Stamm, 9 N. M. 
361, 54 P 345; Talbot v. Randall, 3 
N. M. 230, 5 y 537; Wheelock v. Mc- 
Gee, 1 N. M. 573. 

N. Webi eos v. U. S. Mortgage, 
ete... .Co,,. 203 Na, Y. £845, 96 INE 424 
[rev 135 App. Div. 484, 120 NYS 
487] (as to review by appellate oie 
vision); Statler v. George A. Ra 
MES Col Io eINE A Ve 47'S, eB NE 1063. 
Wangner v. Grimm, 169 Ne oxe 421. 
62 NE 569; Jung v. Keuffel, 144 N. Y. 
381, 39 NE 340; Wicks v. Thompson, 
129 N. Y. 634, 29 NE 301 [aff 13 NYS 
€51]; Monnet v. Merz, 127 N. Y. 151, 
27 NE 827; Standard Oil Co. v. Ama- 
zon Ins. Co., 79 N. Y. 506; McGovern 
v. Supreme Council C. B. L., 134 App. 
Div. 686, 119 NYS 480 [app dism 197 
ms ¥..76L4+ mem, 9D NEw 1117 mem]; 
Harrison v. Argyle Co., 128 App. Div. 
Sie lie. NIMS 40 Pati a9 SiIN, YeN628 
mem, 92 NE 1086 mem]; Campbell v. 
Long Island R. Co., 127 App. Div. 258, 
111 NYS 120; Moglia v. Nassau Elec- 
tric! BR. (Co: + 12% tAppe Divi 243, )-111 
NYS 70; Dunleavey v. Dunleavey, 87 
App. Div. 601, 84 NYS 562; 
Vieck v. Ballou, 40 App. Div. 489, 58 


NYS 125; Griggs v. Howe, 31 Barb. 
100 [aff 2 Abb. Dec. 291, 2 Keyes 
574, 3 Keyes 166, 31 HowPr 639 


note]; Keyes v. Devlin, 3 E. D. Smith 
518; Coe v. Patterson, 53 Misc. 412, 
Os NYSUi4726 «Union Lrust) "Colt vy. 
evor, 32 Mise. 708, 65 NYS 532; 
Rose v. Andrews, 31 Mise. 762, 64 
NYS 359; Mackie v. Egan, 6 Misc. 95; 
26 NYS 13; Borley v. Wheeler, etc., 
Mfg. Co., 12 NYS 45. 

N. C—McKeel-Richardson MHard- 
ware! ©o:\\v.-Buhman, “159° NY C.o511, 
75 SE 731; State v. Wilson, 158 N. C. 
599, 602, 73 SH 812 [cit Cyc]; Ritter 
Lumber Co. v. Moffitt, 157 N. C. 568, 
73 SE 212; Morse v. Freeman, 157 
N. C. 385, 72 SE 1056; McDowell v. 
Je SS Kent* Co. 153) NiCs 555,569 SE 
626; Ricks v. Wilson, 151 N. C. 46, 
65 SE 614; Pace v. Raleigh, 140 N. C. 
65, 52 SE 277; Jones v. Benbow, 122 
WN. C. 508, 29 SE 774; Wills v. Fisher, 
let PNG GLb 29) USES 3 Tilley, -v. 
Bivens, 110 N. C. 343, 14 SE 920; 
Falls of Neuse Mfg. Co. v. Brooks, 
106 N. C. 107, 11 SE 456; Patton v. 
Gash, 99 N. C. 280, 6 SE 193: Du- 
pree v. Tuten, 97 N. Cc. 94, 1 SE eli be 
Oakley v. Van Noppen, 95 N. C. 60; 
Calvert v. Miller, 94 N. C. 600; Phipps 
v. Pierce, 94 N. C. 514; Tayloe vy. 
Old Dominion Steamship Co., 88 N. C. 
15; King v. Ellington, 87 N. C. 573. 

N. D.—Cochrane v. National EI. 
Co., 20 N. D. 169, 127 NW 725; Kep- 
hart y. Continental Casualty Co., 17 
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trial court, even 


N. D. 380, 116 NW 349; Colby v. Mc. 
Dermont, 6 N. D. 495, 71 NW 772. 

Oh.—Templeton y. Kraner, 24 Oh. 
St. 554; Franks v. State, 12 Oh. St. 
1; Brachmann y. Hall, 1 Disn. 539. 

” Okl.— Hailey v. Bowman, 41 Okl. 
294, 1387 P 722; Lawless v. Raddis, 36 
OkI. 616, 129 Pp (iL Couch Sv; Spen- 
cer, 32 OKI. 312, 122 P 647; Martin v. 
Hubbard, 32 Okl. 2, 121 P 620; Bur- 
nett v. Durant, 28 Okl. 552, 115 P 273; 
Geteryve. Ulrich 2 (OKs) 725011 see 
UL3:) Capital Wot Inst *Co. vo Carroll, 
26 Okl. 286, 109 P 535; International 
Harvester Co. v. Cameron, 25 Okl. 
256, 10 P 189; Kaufman vy. Boismier, 
25 OKl. 252, 105 P 326; Bidwell v. Sin- 
Glaix, 23 °OkKI: 54, 99°R:. 6535 7Saxoniov. 
White, 21 Okl. 194, 95 P 783; Metz v. 
Winne, 15 Okl. 1, 79 P 223; diverett 
v. Akins, 8 Okl. 184, 56 P 1062. 

Or.—Hewitt v. Huffman, 55 Or. 57, 
105 P 98; Annans v. Sewell, 47 Or. 
3725373, 24 P 395 [cit Cyc]; Kearney 
ve 4Snoderass- 12°Ors elive?. eea309s 
Rogue River Min. Co. v. Walker, 1 
Or. 34. 

Pa.—Ebling v. Schuylkill Haven, 
244 Pa. 505, 91 A 360; Keiser v. Eber- 
ly, 226 Pa. 21, 74 A 648; Conneaut 
Lake Ice Co. v. Quigley, 225 Pa. 605, 
74 A 648; Burns v. Pennsylvania R. 
Co., 222 Pa. 406, 71 A 1054; Rynd v. 
Baker, 193 Pa. 486, 44 A 551; Security 


Sav., ete, Assoc. v. Anderson, 172 
Pa. 305, 384 A 44; Brownfield v. 
Brownfield, 151 Pa. 565, 25 A 92; 


Potter v. Langstrath, 151 Pa. 216, 25 
A 76; Miller v. Hershey, 59 Pa. 64; 


Fry v. Keiter, 45 Pa. Super. 538; 
In re Lampeter Tp. Road, 35 Pa. Su- 
Pers rong: 


R. I.—Phillips v. Shackford, 21 R. 
I. 422, 44 A 306; Stone v. Pendleton, 
24R. 1, 33:2) 43 "A 643. 

Ss. C—B. F. Johnson Pub. Co. v. 
State Bd. of Education, 91 S. C. 55, 
74 SE 36; Farmer v. Sellers, 89 S. 
C. 492, 72 SE 224; Hyland v. South- 
ern Bell Tel., etc., Co., 70 S. C. 315, 
49 SE 879; Elkins v. South Carolina, 
etce., R. Co., 6428.06 2553) 2438S Ei0% 
Smith v. Bradstreet Co., 63 Sect 52a; 
41 SE 763; State v. Wallace, 44 S.C. 
357, 22 SE 411; Aultman v. Salinas, 
44°85) Cy 299, 22 (SH 465: Burns | ‘vi 
Gower, 34 S. C. 160, 13 SE 331; Mein- 
hard v. Strickland, 29 S.: C. 491, 7 
SE 838; Chapman vy. Charleston, 28 
S. C. 373, 6 SH 158, 13 AmSR 681; 
McLure v. Lancaster, 24 S. C. 273, 
Be oe a Cureton v. Dargan, 16 


S. Di—Frick Co. va Hoff, 26°S..D 
360, 128 NW 495; Hdmunds vy. In- 
man, 24 S. D. 457, 124 NW 430, Ann 


Cass1912A 1035; Winn v. Sanborn, 
10°S..D. 642, 75 NW 201; Hilton -v; 


Advance Thresher Co., 8 S. D. 412, 
66 NW 816. 

Tenn.—Boston Mar. Ins. Co. v. 
Scales, 101 Tenn. 628, 49 SW 748; 


Morris v. Ellis, (Ch. A.) 62 SW 250; 
Sutton v. Sutton, (Ch. A.) 58 SW 891. 

Tex.—Davis v. State, 75 Tex. 420, 
12 SW 957; Glenn v. Kimbrough, 70 
Tex. 147, 8 SW 81; Martin-Brown 
COV. Wainscott, 66 Tex. 131, 1 SW 
264; McGhee v. Lane, 34 Tex, 390; 
Cocker v. State, 31 Tex, 498; Bridge- 
water v. Hooks, (Civ. A.) 159 SW 
1004; Slayden-Kirksey Woolen Mill v. 
Robinson, ~ ¢Civ. - 'A.)° 9143) SW 4294; 
Jackson v. Nona Mills Co., (Civ. A.) 
128 SW 928; Knox v. McElroy, (Civ. 
AL)s 118 “SW 1142s" Schneider |v: 
Schneider, (Civ. A.) 118 SW 789; Tex- 
as, ete., R. Co. v. Shawnee Cotton Oil 
Co: 55! Tex. Cive Av 183, 118. SW: 776; 
Birkman v. Fahrenthold, 52 Tex. Civ. 
A. 335, 114 SW 428; St. Louis South- 
western R. Co. v. ‘Foster, (Gives). 
112 SW 797; Bonneville v. Dum, (Civ.) 
A.) 103 SW 431; London v. Crow, 46 
Tex. Civ. A. 190, 102 SW 177; Atchi- 
son, ete., R. Co. v. Dawson, (Civ. A.) 
90 SW 65; Bourland v. Schulz, 39 
Tex. Civ. A. 572, 87 SW 1167; Texas 
Land, ete., Co. v. Dunovant, 38 Tex. 
Civ. A. 560, 87 SW 208; Holmes v. 


over objection, wii be considered waived.>? 
rule applies in some jurisdictions in equity as well 
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Thomason, 25 Tex. Civ. A. 389, 61 SW 
504; Ballinger Nat. Bank v. Bryan, 
12 Tex. Civ. A. 673, 34 SW 451; In- 
eee v. State, 29 Tex, A. 33, 14 SW 
4 

Utah.—Hydraulic Cement Block Co. 
v. Christensen, 88 Utah 525, 114 P 
524; Garner v. Van Patten, 20 Utah 
342, 58 P 684; Thirkfield. v. Mountain 
View Cemetery Assoc., 12 Utah 76, 
41 P 564; Evans v. Jones, 10 Utah 
P8230) se aGee 

Vt.—Johnson v. Paine, 84 Vt. 84, 
78 A 782; Dunbar v. Central Vermont 
RivCoy 79 Vt. 474, 65 A 528; Clark v. 
Hodges, 65 Vt. 273, 26 A 726; Miles 
v. Albany, 59 Vt. 79, 7 A 601; State 
v. Preston, 48 Vt. 12; Wakefield v- 
Merrick, 38 Vt. 82; Gage v. Ladd, 6 
Vt. 174. 

Va.—Swann v. Washington South- 
ern R. Co., 108 Va. 282, 61 SE 750; 
Fentress v. Pocahontas Fowling Club, 
108 Va. 155, 60 SE 633; Preston v. 


Nat. Exch. Bank, 97 Va. 222, 33 SH 
546; Wilson v. Wils son, 93 Va. 546, 
25) SE 596. 

Wash.—Anderson vy. Osborn, 62 


Wash. 400, 114 P 160; Smith v. Hew- 
itt-Lea Lumber Co., 55 Wash. 357, 
104 P 651; Lilly v. Eklund, 37 Wash. 
532, -79-P.-1107;. Brown  v., Coey,- 12 
Wash. 659, 41 P 892; Brown vy. For- 
est, 1 Wash. T. 201; Blumberg v. Me- 
Near, 1 Wash. T. 141. 

W. Va.—Robinson v. Lowe, 66 W. 
Va. 665, 66 SH 1001; Maxwell v. Kent, 
49 W. Va. 542, -39 SE 174; Righter v. 
Riley, 42 W. Va. 633, 26 SE 3857; Kem- 
ble v. Herndon, 28 W. Va. 524; Danks 
v. Rodeheaver, 26 W. Va. 274. 

Wis.—Cook Land, etc., Co. v. Ocon- 
to Co., 134 Wis. 426, 114 NW 823; 
Arnold v. State, 81 Wis. 278, 51: NW 
426; Tanner v. Gregory, 71 Wis. 490, 
37 NW 830; Church y. Milwaukee, 
31 Wis. 512; Gilbank vy. Stephenson, 
30 Wis. 155; McEntee v. State, 24 
Wis. 48; Mowry v. Mosher, 16 Wis. 
46; Webster v. Modlin, 12 Wis. 368; 
Weeks v. Hampden School Dist. No. 
6, 8 Wis. 166; Cotton v. Watkins, 
6 Wis. 629; Moss v. Vroman, 5 Wis. 
147; “Drury v. Mann, 4 Wis. 202; 
Yale v. Flanders, 4 Wis. 96; Carman 
veeddurdy dl sPinns 66d 9, 

Wyo.—Atchison v. Arnold, 11 Wyo. 
351, 72 P190,..73 P 9645, Syndicate 
Impr. Co. v. Bradley, 6 Wyo. 171, 
43 P79, h441P 560; 

Rule changed by statute in some 
of the above jurisdictions see infra 
this section text and notes. 


53. Ala.—Jarman v. McMahon, 37 
Ala. 431. 

Ark.—Prairie County v. Bancroft, 
26 Ark. 526. 


Ill—Mayville v. French, 246 Ill. 
434, 92 NE 919; Burns v. Peo., 126 
Ill. 282, 18 NE 550; Chicago, ete, R: 
Co. v. Heilingenstein, 137 Ill. A. 35. 

Ind.—Hgoff v. Madison County Bd. 
of Children’s Guardians, 170 Ind. 
238, 84 NE 151. 

TIowa.—Redding v. Page, 52 Iowa 
406, 3 NW 427; Holton vy. Butler, 22 
Iowa 557. : 

Mich.—McKinnon vy. Atkins, 60 
Mich. 418, 27 NW 564; Peo. v. Barker, 
poe 277, 27 NW 539, 1 AmSR 

Mo.—Evans v. Trenton, 112 Mo. 
390, 20 SW 614; Parker-Washington 
ae v. Cole, 137;:Mo. A. 530, 120 SW 

Nebr.—Warrick v. Rounds, 17 Nebr. 
411, 22 NW 785. 

INS EE=Tiee Vic Dow; (3h INS Hone 
59 A 374. 

N. M.—Terr. v. O’Donnell, 4 N. M. 
66, 12 P 743. 

‘And see other cases in preceding 
note. 

[a] Where no exception is taken 
to any ruling of the court at the 
trial, the appellate court can review 
only such questions as are saved by 
a motion for a new trial and an ex- 
ception to the ruling on it. Crone 
v. Garst, 88 Ill. A. 124; Moneyweight 
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as at law;5* and it applies to an appellant or de- 
fendant in error who assigns cross errors on ad- 
Although there is some authority 
to the contrary,°® the weight of authority is to the 
effect that the necessity for an exception, as re- 
quired by statute or rule of practice, cannot be 
obviated by agreement of the parties or stipulation 
that it shall be considered as made;>7 nor ean it 
be dispensed with, when required by statute, by 
the rules or practice of particular courts.°*® 
has been held that want of a proper exception may 
be waived by failure to object in the appellate 


verse rulings.°° 


Seale Co. vy. Hjerpe, 106 Minn. 47, 
118 NW 62. 

54. Melvin v. Aldridge, 81 Md. 
650, 32 A 889; Hubbard v._ Jarrell, 
23 Mad. 66; O'Neill v. Cole, 4 Md. 107; 
Page v. Lytle, 229 Pa. 198, TS AS58153 
Fife v. Cate, 85 Vt. 418, 2 AG 74d: 
But see John H. Burns Lumber Co. v. 
W. J. Reynolds Co., 148 Ill. A. 356; 
Carlin v. Ancient ‘Order of Hiber- 
nians, 54 Pa. Super. 512. 

[a] In Iowa exceptions to final de- 
crees in equity cases are not neces- 
-sary to a review on appeal; but, if 
anything more is involved than the 
question which party is entitled to 
recover on the facts and _ issues 
joined, exceptions must be taken. In 
re Culver, 153 Iowa 461, 133 NW 722. 

55, Wigton v. Elliott, 49 Colo. 115, 
PL P1383) Sarazin’ ve Union R. Co., 
153 Mo. 479, 55 SW. 92; Metz ‘v. 
Winne, 15 Okl. AUB ee ei) a 2 223; Meisner 
v. Taylor, 56 Tex. Civ. A. 187, 120 
SW 1014; Gloor v. Allen, 47 Tex. Civ. 
IAS OL, 105 SW 539. 

56. Wolf v. Smith, 36 Iowa 454; 
Turner v. Grand Rapids, 20 Mich. 390 
(dictum); Moébus, Pet., 73 N. H. 350, 
62 A 170 (may pe waived when jus- 
tice requires it). 

57. Cal.—Covilland v. Tanner, 7 
Calves: 

Ind.—Lagrange County v. Newman, 
35 Ind. 10; Peterson v. Erwin, 28 
Ind. A. 330, 62 NE 719. 


La.—West v. His Creditors, 4 La. 
Ann. 447; Prevost’s Succ., 4 La. Ann. 
847. 


Md.—Levy v. Taylor, 24 Md. 282. 

Mass.—Howes v. Colburn, 165 Mass. 
385, 438 NE 125. 

Mich.—Moore v. Royal Oak Lumber 
etc., Co., 171 Mich. 400, 137 NW 270. 

Mo.—Kansas Cityaave Marsh Oil CO. 
140 Mo. 458, 41 SW 943; Burdoin v. 
Trenton, 116 Mo. 358, 22 ‘SW 728. 

Mont.—Herman v. ‘Jeffries, 4 Mont. 
513, 1 P11; Daniels v. Andes Ins. Co., 
2 Mont. 500. 

N. Y.—Briggs v. Waldron, 83 N. Y. 
582; Stephens v. Reynolds, 6 N. Y. 
454: Greer v. Greer, 58 Hun 251, 12 
NYS 778, 20 NYCivProc 71. See also 
New York v. National Broadway 
Bank, 10 NYS 555 [aff 126 N. Y. 665, 
4 Silv. A. 417, 27 NE 555). 

S. D.—Edmunds vy. Inman, 24 S. D. 
457, 124 NW 430, AnnCas1912A 1035 
and note. 

58. Kennedy v. Cunningham, 2 
Mete. (Ky.) 538; Green v. St. Louis 
Terminal R. Assoc., 211 Mo. 18, 109 
SW 715 (holding that a ruling of the 
trial court that exceptions to all ad- 
verse rulings will be presumed and 
need not be taken by the parties will 
not be recognized on appeal); Christ- 
ner v. John, 2 Pa. Super. 78, 39 Wkly 


NC 44. 
59. Thompson v. Brannon, 14 S. 
C. 542. Compare however supra §§ 


583, 637, 644. 


60. Martin v. Foulke, 114 Ill. 206, 
29 NE 683. 
61. State v. Suttles, 13 Ida. 88, 


88 P 238; Bowen v. Timmer, 87 Kan. 
162, 123 P 7425 Cobe v.. Coughlin 
Hardware Co., 83 Kan. 522, 112 P 115, 
31 LRANS 1126; Lobdell v. Keene, 85 
Minn. 90, 88 NW 426; Nelson v. West- 
ern Steam Nav. Cor, 52 Wash. 177, 100 
P 325. 

[a] Statute not retroactive.—A 
statute dispensing with the neces- 
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court.>? 


But it 


was taken.®? 


sity of taking exceptions at the trial 
of an action is not retroactive, and 
has no application to actions tried 
before its passage. Lobdell v. Keene, 
85 Minn. 90, 88 NW 426. 

[b] In California, (1) by statute, 
an interlocutory order or decision 
finally determining the rights of the 
parties, or some of them, is deemed 
to have been excepted to and no ex- 
ception is necessary to review the 
same. Code Civ. Proc. § 647; Peo. v. 
O’Brien, 4 Cal. A. 723, 89 P 438; Rob- 
erts v. Wilson, 3 Cal. A. 32, 84 P 216. 
(2) This applies to an order deny- 
ing an application to set aside a de- 
fault judgment. Roberts v. Wilson, 
supra. 

[ec] In Colorado the statute au- 
thorizing the review of a judgment, 
although no exception was saved 
thereto, applied to cases pending 
when the statute was passed. Ol- 
son v. Mammoth Min., etc., Co., 23 
Colo. A. 455, 130 P 70. 

{d] In Hawaii, by statute, excep- 
tions are not necessary to preserve 
questions for review on writ of er- 
ror. Lao Toon wv Terr., 16 Hawaii 
351; Cummings vy. Iaukea, 10 Ha- 
waii 1. 

[e] In MNlinois (1) exceptions are 
not required on appeal from the pro- 
bate court (Crowe v. Morrison, 147 
Ill. A. 107); (2) or in chancery cases 
(John EH. Burns Lumber Co. v. W. J. 
Reynolds Co., 148 Til. “A. 356). - @3), 
Nor under the Municipal Court Act 
are they necessary to a review of the 
rulings of the judges of the munici- 
pal court. Frank Prox Co. v. Bryan, 
162 Ill. A. 3881; Siegmund y. Strack- 
bein, 140 Ill. A. 454. (4) And the 
presentation of propositions of law 
is not essential to preserve for re- 
view a controversy tried by a munici- 
pal court judge without a 
Siegmund y. Strackbein, supra. (5) 
But where an action was tried, and 
judgment rendered prior to the act 
going into force dispensing with the 
necessity for an exception, matters 
not excepted to are not open to con- 
sideration. Zinser v. Chicago Sani- 
tary Dist..2275 TlseAy 9: 

[f] In louisiana, if there is a 
statement of facts the cause is ex- 
aminable, although no _ exceptions 
were taken. Bachemain vy. His Cred- 
itors) 72 al 346:. 

[g] In New York (1) exceptions 
are unnecessary to give the appellate 
division or appellate term jurisdic- 
tion to review errors of law on a 
trial in a municipal court. Byrne v. 
John Gillies Co., 144 App. Div. 677, 
129 NYS 602; Decker v. Osterweil, 
144 App. Div. 653, 129 NYS 681; Eng- 
ler v. Richardson, 133 App. Div. 419, 
117 NYS 653; McGrath v. Home Ins. 
Co., 88 App. Div. 153, 84 NYS 374, 13 
NYAnnCas 469; Philips Vv. Hine, 61 
App. Div. 428, 70 NYS 598; Cohen v. 
Diamond, 74 Misc. 444, 132 NYS 355; 


Schliep v. Box Board, etc., Co., 70 
Mise. 228, 126 NYS 705; Averbuck v. 
Becher, 140 NYS 483. (2) Under 


Code Civ. Proc. §§ 992, 993, an excep- 
tion is not necessary to enable the 
appellate division to review a ques- 
tion of fact presented upon an appeal 
from a judgment entered on the re- 
port of a referee or the decision of 
the trial court without a jury. Bis- 
sell v. Myton, 160 App. Div. 268, 145 


jury. |. 


tas a aces 


[§ 802 


The fact that the appellee or defendant 
in error joins in the error assigned will not waive 
or cure the omission to save a proper exception.®° 
Limitations and exceptions to rule. 
risdictions formal exceptions as a prerequisite to a 
review of errors have been declared unnecessary 
by statute, either generally or in the case of par- 
ticular rulings or decisions.®t And in most jurisdic- 
tions, where error appears in the record proper, the 
appellate court may notice it and reverse the judg- 
ment of the court below, although no exception 
No exception is: necessary to enable 


In some ju- 


NYS 591; Henderson v. Dougherty, . 
95 App. Div. 346, 88 NYS 665. 

{h] In South Dakota the findings 
and judgment are deemed to have 
been excepted to. State v. Brown, 
25 S. D. 74, 125 NW 294. 

[i] In Pennsylvania (1) the actof - 
Mary 11? 190d (Be 279) 2S 0Rsis aie. 
relative to exceptions, merely dis- 
penses with the requirement that ex- 
ceptions shall be allowed by the 
court, and not with the requirement 
that they shall be taken by counsel 
and noted by the official stenogra- 
pher. Fisher v. Leader Pub. Co., 239 
Pa. 200, 86 A 776. (2), But this act 
has no application to interlocutory 
orders. Com. v. Bonner, 238 Pa. 339, 
86 A 198. 

As to particular rulings or deci- 
sioas see infra § 804 et seq. . 

62. 

Wheat. 530, 5 L. ed. alas “Mitsui v. St. 
Paul F. & M. Ins. Co., 202 Fed. 26, 
120 CCA 280. 

Ala.—Jones v. Jones, 42 Ala. 218. 

Ark.—Phillips v. State, 100 Ark. 
515, 140 SW 734; Tunstall v. Means, 
5 Ark. 700. 

Colo.—Hlliott v. Elliott, 34 Colo. 
298, 83 P 630; Barr v. Foster, 25 Colo. 
28, 52 P 1101; Hume y. Robinson, 23 
Colo. 359) 47 (P2701. 

Dak.—Galloway v. McLean, 2 Dak. 
372, 9 NW 98. 

Fla.—Barnes v. Scott, 29 Fla. 285, 
11 S 48. : 

Ill.—Wiggins Ferry Co. v. Peo., 101 
Tll. 446. 

fowa.—Washington 
Jones, 45 Iowa 260. 

Kan.—Matter of Johnston, 54 Kan. 
726, 39 P 725; McKinstry v. Carter, 
48 Kan. 428, 29 P 597. 

LEY REG ondon v. Ryan, i J. J. Marsh. 

La.—Louisiana State Bank v. Cam- 
mack, 21 La. Ann. 

Mass. —Rathbone vy. 
Pick. 89. 


County Vv. 


Rathbone, 4 


Mich.—Turner vy. Burr, 141 Mich. 
106, 104 NW 3879; Morgan vy. Bots- 
ford, 82 Mich. 153, 46 NW 230. 
ee giliss. -—Falkner v. Thurmond, 23 S$ 

Mo.—Lilly v. Menke, 126 Mo. 190, 


28 SW. 648, 994; South St. Joseph 
land uCoww ewe Bretz, 125 Mo. 418, 28 
SW 656; Kansas City, etc. R. Co. 


v. Carlisle, 94 Mo. 166, 7 Sw 102; 
Union Brewing Co. v. Ehlhardt, 139 
Mo. A. 129, 120 SW 1193; Farmers, 
ete., Bank v. McMullen, 85 Mo. A. 
142; Browne vy. Appleman, 83 Mo. A. 
Ue "Harned vy. Shores, 75 Mo. A. 500; 
Keaton v. Keaton, 74 Mo. A. 174. 

Nebr.—O’Donohue _ vy. Hendrix, 13 
Nebr. 255, 183 NW 215. 

N. Y.—Levine v. Rosenschein, 134 
App. Div. 157, 118 NYS 890; Sanford 
v. Granger, 12 Barb. 392; Donahue v. 
New York Cent., ete., R. Co., 15 Misc. 
256, 36 NYS 441; Mills v. “Thursby, 
3 AbbPr 432, 12 HowPr 385. 

N. C.—Cape Hear,, ete, Ri Co, 
Stewart, 132 N. C. 248, 43 SE. 638; 
Griffith v. Richmond, 136 Nz Gy 377, 
35 SE 620; Upper Appomattox COs ev. 
Buffaloe, 121 N.C. 37, 27 SH 999. 

Okl.—Grissom _ v. Beidleman, 35 
Okl. 343, 129 P 8538, 44 LRANS 411, 
AnnCas1914D Eiee)e International Har- 
vester, Co, “vy. Cameron, 25 Okl. 256, 
105 P 189; Stone v. Clogston, 25 Okl. 
162, 105 Pp 642; Baker vy. Hammett, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the appellant or plaintiff in error to raise the ob- 
jection that the trial court was without jurisdic- 
tion, where its want of jurisdiction is apparent on 
the record;°* and the same rule has been applied 
where judgment is taken by default on a complaint 

which states no cause of action;** where there is 
a trial by an unconstitutional jury;°> where a 
judgment or decision is rendered on demurrer,®® or 
motion in arrest,°? or for a new trial;°* where the 
judgment is rendered for the wrong party;®® where 
a case is submitted on an agreed statement of 
facts;*° where the pleadings and assignments of 
error raise the question to be determined;! where 
a case is presented to the court below on the plead- 
ings and exhibits filed therewith, and the same rec- 
ord is presented to the appellate court;’? where the 
question is whether tlie findings support the judg- 
ment;** or in some jurisdictions where the record 
shows that the jury were improperly instructed ;*4 


23 Okl. 480, 100 P 1114; Goodwin v. 
Bickford, 20 Okl. ot 93 P 548, 129 
AmSR 729: Caffrey v. Overholser, 8 
Oki, 202, 57 P 206; Terr. vy. Caffrey, 
8 Okl. 103, 57 P 204. 

Or.—Chung v. Stephenson, 50 Or. 
244, 89 P 386, 805. 

Pa,—Fisher v. Leader Pub. @o!;°239 
Pa. 200, 86 A 776 (holding that the 
act of May TY AOA Pies d te 2810 8 oi 
providing that a decision appearing 
in the proceedings may be reviewed, 
although no exception: was taken 
thereto, applies only to final decisions 
or such as appear as part of the rec- 
ord by the action of the court itself); 
Bea si hOad, ) son ba. 2803 sm ore 
Frankstown Tp. Road, 26 Pa. 472; 
Rogers v. Playford, 12 Pa. 181; Car- 
lin v. Ancient Order of Hibernians, 
54 Pa. Super. 512; Fry v. Keiter, 45 
Pa. Super. 538; In re Middletown 
Road, 15 Pa. Super. 167. 

Vt.—Hstabrooks v. ey Mut. F. 
Ins. Co., 74 Vt. 202, 52 A 420. 

Va.—Hot Springs ap ae ete., Co. 
v. Revercomb, 110 Va. 240, 65 SE 557; 
Cullop v. Leonard, Nie Via 2256838 SE 
611; Morris v. Deane, 94 Va. 572, 27 
SE 432; Gloucester ‘County v. Cat- 
lett, 86 Val/i158,"°9) SH) 999; Nutt -v. 

: Summers, 78 Va. 164. 

Wash.—Smith v. Hurley-Mason Co., 
67 Wash. 683, 122 P 361. 

W. Va.—H. ‘Cc. Houston Lumber Co. 
v. Wetzel, etc, R. Co, 69 W.. Va. 
682, 72 SE 786; State v. King, 47 W. 
Wa. 437,735 SE 30; Perry -v. Horn, 
22 W. Va. 381. 

Wis.—Maahs v. Antigo Lumber 
Co., 156 Wis. 1, 145 NW 222; Billing- 
ton v. Eastern Wisconsin R., etc., Co., 
137 Wis. 416, 119 NW 127; Beebe v. 
Minneapolis, ete, R. Co., 137 Wis. 
269, 118 NW 808; Jones v. Broadway 
Roller Rink Co., 136 Wis. 595, 118 
NW 170, 19 LRANS 907; Rosenthal v. 
Vernon, 79 Wis. 245, 48 NW 485. 

Wyo.—Nichols v. Weston County, 
13 Wyo. 1, 76 P 681, 3 AnnCas 543. 

See also infra § 827; and as to 
particular rulings or matters infra 
§ 804 et seq. 

{a] The record proper consists of 
the petition, summons, and all sub- 
sequent pleadings, and the verdict 
and judgment, and these the court 
on appeal must examine and revise, 
and, if any error is apparent on the 
face thereof, the action will be re- 
versed, whether any exceptions were 
taken or not. Kansas City, etce., 
R. Co. v. Carlisle, 94 Mo. 166, 7 SW 
eae See infra § 1703 et seq in 4 


63. 
U. S. 80, 26 SCt 561, 50 L. ed. 942; 
Rogers v. Penobscot Min. Co., 154 
Fed. 606, £3 CCA 380. 

Colo.—Roberts v. More, 5 Colo. A. 
611, 39 P 346. 

Ga.—Kirkman vy. Gillespie, 112 Ga. 
507, 37 SE 714. 

Ind.—Terrell v. State, 66 Ind. 570; 


U. S.—Perez v. Fernandez, 202 
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York, now the 


errors below.7? 


Bartmess v. Holliday, 27 Ind. A. 544, 
61 NE 750. 
Mo.—Little Tarkio Drain. Dist. No. 
1 v. Richardson, 227 Mo. 252, 126 SW 
1021; Fields v. Maloney, 78 "Mo. 172. 
N. C.—McKeel Hardware Co. v. 
Bubhmann, 159) No ©. 5115 7b Sh 73k: 
Ullery v. Guthrie, 148 N. C. 417, 62 
SE 552; Smith vy. Fort, LOS INECy 446, 
10 SE 914; Godwin v. Monds, 101 N. 
C. 354, 7 SH 793; Statesville Bank v. 
Graham, 82 N. C. 489; Meekins v. 
Tatem, 79 N. C. 546. 
S. C.—Chapman vy. Charleston, 28 
S. C. 373, 6 SE 158, 13 AmSR 681. 
[a] Any error in calling in an- 
other circuit judge to sit upon an 
application for change of venue, in- 
stead of sending the case to another 
county, is not jurisdictional, and 
hence cannot be reviewed, in the ab- 
sence of exception to the court’s ac- 


tion. Little Tarkio Drain. Dist. No. 
1 v. Richardson, 227 Mo. 252, 126 
Sw 1021. 

64. Lamkin v. Sterling, 1 Ida. 
120; McKeel Hardware Co. v. Buh- 
man;,159, N; €. 511,75 SE: 731. 

65. Cox v. Moss, 53 Mo. 432. 

66. Fla.—Loeffler v. West Tampa, 


55 Fla. 276, 46 S 426; Barnes v. Scott, 
29 Fla. 285, 11 S 48. 
Ill—Hamlin v. Reynolds, 22 Mil. 
207; Merker v. Belleville Distillery 
Co., 122 Ill. A. 326; Whalen v. Muma, 
94 Ill. A. 488. 
Py ak eeeraie ta v. .Wilson, 2 Metc. 
oa. 
Md.—Lee v. Rutledge, 51 Md. 311. 
Wash.—Long vy. Billings, 7 Wash. 
267, 34 PB 936. 
Wis.—Platteter v. Paulson-Elling- 


son Lumber Co., 149 Wis. 186, 135 
NW 535. 
67. Mix v. Nettleton, 29 Ill. 245; 


Cushwa v. Cushwa, 9 Gill (Md.) 242 


{foll. Newcommer y. Keedy, 9 Gill 
(Md.). 263)... 
68. Spencer v. Hardin, 149 App 


Div. 667) 134 NYS 373 (holding that, 
on appeal from an order denying.a 
motion for a new trial, the question 
whether the case was tried on a 
wrong theory, and is supported by a 
weight of evidence is reviewable 
without exceptions to instructions or 
otherwise at the trial); Goldman vy. 


Swartwout, 117 App. Div. 185, 102 
NYS 302. 

69. Gulley v. Waggoner, 255 Mo. 
613, 164 SW 557. 

70. Gordon Hollow-Blast Grate 
Cosove, Morrispel4sP No; (53; 61 SH 
648; Mershon vy. Morris, 148 N. C. 


48, 61 SE 647. 


71. Turner v. Burr, 141 Mich. 106, 
104 NW 379. See infra § 804. 
72. Gloucester County v. Catlett, 


86 Va. 158, 9 SE 999. 

73. Morgan y. Botsford, 82 Mich. 
153, 46 NW 230; Smith v. Hurley- 
Mason Con 60 Wash. 688, 122 P 361. 
See infra § 827. 

74. See infra § 822. 
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or where, from the whole ease, it is manifest that 
injustice has been done.?® 
an exception does not apply, where the ruling or 
decision complained of was made at such a time 
or in such a manner that there was no opportunity 
to take exceptions.”® 
Appeals in same court. 
where an appeal is heard in the appellate branch of 
the same court, as in the case of an appeal from the 
former general term of the supreme court in New 


And the rule requiring 


In some jurisdictions, 


appellate division, exceptions are 


unnecessary to authorize a revision of the alleged 
But on appeal by defendant from 
the judgment only the appellate court is limited 
to an examination of errors of law raised and 
pointed out by exceptions taken during the trial."® 
And the rule is not applicable to appeals from the 
appellate branch of an inferior to the appellate 
branch of .a superior court.’® 


75. Cal.—Ringgold v. Haven, 1 
Cal. 108. 
oY Barger v. Cashman, 4 Bibb 

Mo.—Shore vy. Coons, 24 Mo. 556. 

N. Y.—Decker_ v. Osterweil, 144 
App. Div. 653, 129 NYS 681; Gillett 
v. Kinderhook, 77 Hun 604, 28 NYS 
1044; Kowalewska v. New York, etc., 
R. Co., (12> dclun, 6117 225) Ni Sasl84- 
Whitman v. Johnson, 10 Mise. 730, 
31 NYS 805 [mod 12 Misc. 23, 338 
NYS 60, 24 NYCivProc 350, 1 NYAnn 
Cas 238]; Beyer v. Clark, 8 Misc. 
416, 28 NYS 655; Blum v. Munzes- 
heimer; 21 NYS 498; Goodenough vy. 
Fuller, 5 NYSt 896; Howell v. Man- 
waring, 3 NYSt 454 [aff 118 N. Y. 
682 mem, 23 NE 1147 mem]; Hastings 
v. McKinley, 3 CodeRep 10. 

N. C.—Statesville Bank v. Graham, 
82 N. C. 489; Meekins v. Tatem, 79 
N.C, 546. 

Oh.—Little Miami R. Co. v. Fitz- 
patrick, 42 Oh. St. 318. 

76. Rosenberg v. Feiering, 121 
App. Div. 190, 105 NYS 812; Suther- 
land vy. St. Lawrence County, 103 
App. Div. 597 mem, 93 NYS 958 [den 
rearg 101 App. Div. 299, 91 NYS 962]. 

77. Roberts v. Tobias, 120 GN. Vie 
1, 23 NE 1105; Standard Oil Co. v. 
Amazon Ins. Co., 79 N. Y. 506; Ham- 
ilton v. Third Ave. Ren Con 53 N.Y. 
25; Raible v. Hygienic Ice, ete., Co., 
134 App. Div. 705, 119 NYS 138; Gil- 
lette v. Kinderhook, 77 Hun 604, 28 
NYS 1044; Whittaker v. Delaware, 
etc., Canal ’Co., 49 Hun 400, 3 NYS 576; 
Mandeville v. Marvin, 36 Hun 282; 
Marquis v. Wood, 30 Mise. 770, 62 
NYS 525; Gruhn v. Gudebrod Bros. 
Commas Misc. 528, 47 NYS 714; Man- 
ning v. West, 19 Misc. 481, 43 NYS 

[a] When power not exercised.— 
(1) The power of the court to re- 
verse in such a case will not be ex- 
ercised, however, if the error could 
have been cured at the trial. Currier 
v. Henderson, 85 Hun 300, 32 NYS 
953. (2) while the appellate division 
may take notice of erroneous rulings, 
although no exceptions have been- 
taken, yet it is a power which will 
not ordinarily be used, and it will 
only be resorted to when it is appar- 
ent that grave injustice has been 
done. McMurray v. Gage, 19 App. 
Div. 505; 46 NYS 608. (3) The power 
to reverse, without an exception, will 
be exercised only in extreme cases; 
but when the question involves the 
entire controversy, and entirely elim- 
inates defendant’s liability, the court 
should exercise its power. Raible v. 
Hygienic Ice, etce., Co., 134 App. Div. 
705, 119 NYS 138. 

78. Porges v. U. S. Mortgage, etc., 
Co., 203 N.Y. 181, 96 NE 424. [rev 
135 App. Div. 484, 120 NYS 487]; 
Mollineaux v. Clapp, 99 App. Div. 548, 
90 NYS 880. 

79. Machauer v. Fogel, 21 Misc. 
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[§ 803] b. Form and Sufficiency in General. No 
particular form of exception is necessary except in 
so far as 1t may be required by statute or rule of 
court, and as a rule it is sufficient if the court un- 
derstands that counsel excepts,°° and if the excep- 
tion is sufficient to point out the specifie ruling, de- 
cision, or other matter complained of.t It has 
been held, however, that an exception in the form 
of an argument is unavailing,®* and that it is not 
an exception for counsel merely to state that he 
would like to except to a ruling or charge, or that 
he wants to reserve an exception.®® And in some 
jurisdictions, although counsel objects to a question, 
and says that he excepts to the opinion of the court, 
an exception cannot be considered as actually taken, 
and must be supposed to have been abandoned, 
where no exception is actually prayed by the party 
or signed by the judge.** Mere surplusage does 
not render an exception insufficient.®° 

Equivalents of formal exceptions. It has been 
held that an application for a writ of mandamus to 
compel the lower court to vacate an order denying 
leave to file an amended declaration is equivalent 
to a formal exception on the record,*® that a pre- 
mature entry of an appeal afterward dismissed, or 
an unperfected appeal from an interlocutory order 
or ruling, is equivalent to an exception on appeal 
from the final judgment,’ and that an appeal is 
per se an exception to the judgment itself and to 
any matter appearing on the record.®® But taking 
an appeal from a judgment cannot amount to an 
exception to a ruling as to which error is assigned, 
so as to obviate the necessity of taking an excep- 
tion to such ruling at the time it is made; and as 
a rule, although not in all jurisdictions, a motion 
for a new trial and an exception to the overruling 


637, 47 NYS 1056; Kraus v. J. 
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Hamilton v. Pelonsky, 48 Misc. 554, 95. 
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of the same cannot be made to serve the purpose 
of exceptions to the charge or rulings of the court 
at the trial.°° A motion of an attorney, as a friend 
of the court, cannot be treated as the exception of 
the parties; on it the court can do only what, if 
properly informed, it would do without motion.®t 
Further, it has been held that a statement in the 
pill of exceptions that ‘‘it is understood that all 
exceptions to objections are reserved,’’ where there 
is nothing to indicate that such understanding was 
assented to by the opposing counsel or by the court, 
does not enable the appellant to question on appeal 
rulings to which he appears to have made no ob- 
jection at the trial.°2 And a statement in the rec- 
ord to the effect that a party asked to read a deposi- 
tion, but the court refused, the deponent being 
within the county, is a simple statement of a fact, 
and not an exception to the ruling of the court. 
Nor is a note in the extract from the clerk’s min- 
utes of the trial that ‘‘defendant’s attorney ex- 
cepts’’ to the court’s direction of judgment for 
plaintiff equivalent to the ‘‘exception’’ to a ruling 
on which a party may obtain a review of the de- 
cision.°* The party who intends to except should 
state clearly, at the time of the trial, his intention 
to do so.°° 

Definiteness and particularity. Exceptions must 
be definite and specific, or they will be insufficient 
on appeal. They must be sufficiently definite and 
specific to point out clearly the ruling or decision, 
or the particular part thereof, which is relied upon 
as erroneous, and the specific error therein unless 
it otherwise appears from the record, and an ex- 
ception to one ruling or decision, or to one specific 
error therein, will present no question as to an- 
other.’ In some jurisdictions exceptions must go 


Cline v. Caldwell, 4 La. 19. 


Ine 
Mohlman Co., 18 Misc. 430, 42 NYS 
23; Seligman v. Hahn, 7 Misc. 65, 
27 NYS 405; Scott v. Yeandle, 19 
Mise. 713 mem, 43 NYS 1164 mem 
[aff 20 Misc. 89, 45 NYS 87]. 

80. Iowa. “Warner v. Norwegian 
Cemetery Assoc., 139 Iowa 115, 117 
NW 39. 

Kan.—Leavenworth v. Mills, 6 Kan. 
288. 

Mass.—Newton v. Worcester, 169 
Mass. 516, 48 NH tl Thwing v. 
Clifford, 136 Mass. 48 

Mich.—Duflo v. Tuk 63 Mich. 513, 
30 NW 105. 

N. Y.—Snelling v. Yetter, 25 App. 
Div. 590, 49 NYS 917. 

[a] Tilustrations.—(1) Thus where 
the reception of a deed in evi- 
dence is objected to, and the court 
admits it with a direction to note 
an exception, this is sufficient if the 
excepting party accepts the judge’s 
action. Duflo v. Juif, 63 Mich. 513, 
30 NW 105. (2) And where it was 
understood by the court and the par- 
ties that defendant wished to have 
the construction of a particular stat- 
ute determined by the supreme judi- 
cial court in case the ruling of the 
presiding judge should be adverse, 
an exception to the ruling should be 
allowed, even though no statement 
that an exception was taken was 
made in express terms. Newton v. 
City of Worcester, 169 Mass. 516, 48 
NE 274. 

[b] Remark of court showing tak- 
ing of exceptions.—Where an appeal 
is from the judgment, and the case 
contains no exceptions, but it appears 
from a remark of the trial justice 
that he granted plaintiff’s motion for 
the direction of a verdict, “subject 
to the exceptions as taken by the 
defendant,” the cause will be re- 
viewed as if the case showed that 
proper exceptions had been taken. 


96 NYS 216. 

[c] An oral exception to an order 
or decision is sufficient where such 
decision is entered of record and the 
grounds of the exception appear in 
the entry at’the end of the decision. 
Cramer v. White, 29 Iowa 336. 

81. See infra this section. 

S25 CH alli vAeelall aad SueO. conceit 
777; Alsobrook v. Watts, 19 S. C. 539. 

83. General Hlectric Co. v. Ft. De- 
posit, 174 Ala. 179, 56 S 802; Suke- 
forth v. Lord, 3 Cal. Unrep. Cas. 238, 
23 2P 7296. 

io Scott v. Lloyd, 9 Pet. (U. S) 

9 L. ed. 178. 

"BS. Galloway v. Vestal, 135 Ga. 
707, 70 SE 589. 

86. Jones v. Pendleton, 151 Mich. 
442, 115 NW 468. 

87. -iserr) vo Hicks) 154 N.C: 9265; 
70 SE 468,°33 LRANS 529; Gray v. 
James, 147 N. C. 139, 60 SE 906; Al- 
exander v. Alexander, 120 N. C, 472, 
27.SH'121; 

88. Ullery v. Guthrie, 148 N. C. 
417, 62 SE 552; Miller v. Coxe, 133 


| N. C. 578, 45 SEH 940 (judgment on 


report of meterce), Baker v. Dawson, 
131 N. C. 227, 42 SE 588; Wilson v. 
Beaufort County Lumber Co., 131 N. 
C. 163, 42 SE 565; Delozier V. Bird, 
123 N.C. 689; 31 SH).884: Reade vs 
Street, 122 N. C. 301, 30 SH 124. And 
see infra § 827. 

89. Fletcher v. Waring, 137 Ind. 
159, 36 NE 896; Timmons vy. McOn- 
noughhay, 8 Ind. 483. 

Time of taking or noting exception 
see infra § 842 et seq. 

90. See infra § 843. 

91. Andrews v. Beck, 23 Tex. 455. 

92. Chicago, etc., R. Co. v. Wolf, 
137 Til. 360, 27 NE 78. 
ys Bronson v. Green, 2 Duv. (Ky.) 

94. Hedges v. Polhemus, 14 Misc. 
309, 35 NYS 709. 


96. U. S.—Dotson v. Millken, 209 U. 
S. 237, 28 SCt 489, 52 L. ed. 768; Choc- 
taw, éte., R. Co. v. McDade, 191 U. 
S. 64, 24 SCt 24, 48 L. ed. 96 [aff 
IT? Fed. 888, 50 CCA 591];-Spring- 
field F. & M. Ins. Co. v. Sea, 21 Wall. - 
162, 22 L. ed. 511; Central Union De- 
pot, ete. Co. v. Mansfield, 169 Fed. 
614, 95 CCA 142; Keeley v. Ophir 
Hill Cons. Min. Co., 169 Fed. 598, 
95 CCA 96; Jack v. Mutual Reserve 
Fund Life Assoc., 113 Fed. 49, 51 
COA N36: Lafayette Bridge Co. v. Ol- 
sen, 108 Fed. 335, 47 CCA 367, 54 LRA 
33; McCutcheon v. Hall Capsule Co., 
101 Fed. 546, 41 CCA 494; Milwaukee 
v. Shailer, ete., Co., 91 Fed. 858, 34 
CCA 112; Springer Lith. Co, v. Falk, 
59 Fed. 707, 8 CCA 224. 

Ala.—Western Union Tel. Cowie 
Burns, 164 Ala. 252, 51 S 873; Ala- 
bama Steel, etc., Co. v. Griffin, 149 
ATa SA 3. 42 § 1034. 

Ark.—Brown v. Le May, 101 Ark. 
95, 141 SW 759; St. Louis, ete, R. 
Co. v. Hambright, 87 Ark. 614, 113 
SW _ 803; Kansas City Southern R. Co. 
Vv. Morris, 80 Ark. 528, 98 SW 363, 
10 AnnCas 618. 

Colo.—Ft. Collins Dev: R. Co. v. 
France, 41 Colo. 512, 92 P 953; Pueb- 
lo v. Timbers, SINColos2U5e 72 Pp 1059; 
French vy. Guyot, 30 Colo, 222, 70 P 
683; Kaufman v. Burchinell, 15 Colo. 
A, 520, 63 P 786 

D. C—W. T. Walker Furniture Co. 
v. Dyson, 32 App. 90, 19 LRANS 606; 
Fulton v. Fletcher, 12 App. 1. 

Fla.—Lewis v. State, 42 Fla. 253, 
28 S 397; Green v. Sansom, 41 Fla. 
Gee DbaS) Soak 

Ga.—Baxter v. Camp, 126 Ga. 354, 
54 SE 1036; Newman v. Day, 108 Ga. 
813, 34 SE 167; Lyon v. Gray, 65 Ga. 
303; Bazemore v. Gilbert, 62 Ga. 158; 
Davidson v. NV eace nara Co} 2. 1@a- 
A. 432, 58 SE 687. 

Iil.—Pecararo v. Halberg, 246 Ill. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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further than merely to show that a particular ruling 
was objected and excepted to, and must show the 
grounds of objection, or the reasons why the ruling 


95, 92 NE 600 [aff 152 Ill. A.. 443]; 
Deane vy. Denver, etc., R. Co., 77 Ill. 
A. 242. 

Ind.—Musgrave v. State, 133 Ind. 
297, 32 NE 885; State v. Weaver, 123 
Ind. 512, 24 NE 330; Church v. Drum- 
mond, 7 Ind. 17. 

Iowa.—Haddock v. Holman, 89 NW 
1100; Lacy v. Kossuth County, 196 
Iowa 16, 75 NW 689; Bolton v. Kits- 
man, 80 Iowa 343, 45 NW 876; Little 
v. Martin, 28 Iowa 558; Morgan v. 
Webster County, 15 Iowa 595. 
ofp eT nanan v. Graves, 12 Kan. 

Ky.—Louisville, etc., Packet Co. v. 
Bottorff, 77 SW 920, 25 KyL 1324; 
nen v. Bartlet, 3 A. K. Marsh. 

Me.—Libby v. Deake, 97 Me. 3877, 
54 A 856. 

Md.—Sumwalt Ice, ete, Co. v. 
Knickerbocker Ice Co., 114 Md. 4038, 
80 A 48; Williar v. Nagle, 113 Ma. 
614, 77 A 680; Matthews v. Targa- 
rona, 104 Md. 442, 65 A 60, 10 Ann 
Cas 153; Joseph Joseph Bros. Co. v. 
Schontal Iron, ete, Co. 99 Md. 382, 
58 A 205; Baker v. Safe Deposit, etc., 
Co., 93 Md. 368, 48 A 920, 49 A 623; 
Burroughs v. Bunnell, 70 Md. 18, 16 


eget Lyles v. Hatton, 6 Gill & J. 
122. 

Mass.—Brown v. Pelonsky, 210 
Mass. 502, 96 NE 1102; D’Arey v. 


Mooshkin, 183 Mass. 382, 67 NE 339; 
Dixon v. New England R. Co., 179 
Mass. 242, 60 NE 581; Bagley v. New 
York, ete, R. Co., 165 Mass. 160, 
42 NE 571; Dwyer v. Fuller, 144 
Mass. 420, 11 NE 686; Mansir v. Cros- 
by, 6 Gray 334. 
Mich.—Nissly v. Detroit, ete, R. 
Co., 168 Mich. 676, 131 NW 145, 135 
NW 268; Zimmer’s App., 158 Mich. 
170, 122 NW 563: McKay v. Evans, 48 
Mich. 597, 12 NW 868; Hopkins Mfg. 
Co. v. Aurora F. & M. Ins. Co., 48 
Mich. 148, 11 NW 846; Lange v, Kai- 
34 Mich. 317. 
92 Mo. 318, 


4 SW 731; Gillett v. Mathews, 45 Mo. 
eas Robinson v. Suter, 15 Mo. A. 

Mont.—Poor v. Madison River 
Power Co., 41 Mont. 236, 108 P 645; 
Story, Vow Black ©5% Mont... 2¢ieb ye, 
51 AmR 387; Herman v. Jeffries, 4 
Mont. (513,) 06 Py 11° 5 
pa ie Oric iaipson v. Arnold, 5 Nebr. 

Nev.—Tonopah Lumber Co. v. Ri- 
ley, 30 Nev. 312, 95 P 1001; Paul v. 
Cragnaz, 25- Nev. 293, 59 P 857, 60 P 
983, 47 LRA 540. 

N. H.—Burrill v. Alexander, 75 N. 
H. 554, 78 A 618; Bourassa v. Grand 
Trunk R. Co:; 75 N. 85957 42 And 905 
Trafton v. Osgood, 74 N. H. 98, 65 A 
397; Wheeler v. Grand Trunk R. Goi; 
70 N. H. 607, 50 A 1038, 54 LRA 955. 

N. J.—Beuret v. H. J. Koehler 
Sporting Goods Co., 78 N. J. L. 563, 75 
A 938; Holt v. U. S. Security L. Ins., 
etc.7, Co; 76-Na J. Tu. 585, 72 A801; 21 
LRANS 691; Gerhardt v. Boettger, 75 
ING J. . 916) TOA VT 3: -Pier veSpeenx, 
73 N. J. L. 633, 64 A 161; Conover v. 
Middletown Tp., 420.N: J... Db. <3825 
Perth Amboy Mfg. Co. v. Condit, 21 
N. J. L. 659; Allaire v. Hartshorne, 
21 N. J. L. 665, 47 AmD 175; Oliver 
v. Phelps, 21 N. Tear 59% Moran v. 
Green, 21 N. J. L. 562; Potts v. Clark, 
20 N. J. L. 536. 

N. Y.—Clark v. New York Cent., 
etc, mike. Oo. Mod-ONi AE 416, 484 NE 
397 [rev 115 App. Div. 813, 101 NYS 
96]; Fall Brook Coal Co. v. Hewson, 
158 N. Y. 150, 52 NE 1095, 70 AmSR 
466, 43 LRA 676 [aff 92 Hun 607 
mem, 36 NYS 1124 mem]; Schoonma- 
ker v. Bonnie, 119 N. Y. 565, 23 NE 
1106; Ostrander v. Weber, 114 N. Y. 
95, 21 NE 112; Crosby v. Hotaling, 
99 N. Y. 661, 2 NE 39; Walsh v. 
Washington Mar. Ins. Co., San Nowe 
427; McMahon v. New York, ete., R. 
Co., 20 N. Y. 4638; Moglia v. Nassau 


APPEAL AND ERROR 


Electric R. Co., 127 App. Div. 243, 111 
NYS 70; Jensen v. Hamburg-Ameri- 
can Packet Co., 23 App. Div. 163, 48 


NYS 630; Weston v. Ryley, 15 Misc. , 


638, 37 NYS 216; Magovern v. Rob- 
ertson, 14 NYS 114. 

N. C.—Davis v. Wall, 142 N. C. 450, 
55 SE 350; Kelly v. Johnson, 135 N. 
C. 650, 47 SH 672; State v. Webster, 
121 N.C. 5865/28 SH 254; Arrington 
v. Jenkins, 95 "N. C. 462; Wiley v. Lo- 
gan, 95 N. CAN368 5 Williams v. John- 
ston, 94 N. C. 6338; Moore v. Hill, 85 
at Roane Brumble v. Brown, 71 N. 

Oh.—F'red. W. Wolf Co. v. Sheriff 
ae Market, ete., Co., 11 Oh. Cir. Dee. 

Okl.—Farquhar v. Sherman, 22 Okl. 
Lim Oke Sb6Ds 

Or.—Simpson y. Miller, 57 Or. 61, 
110 P 485, 29 LRANS 680, AnnCas 
1912D 1349; York v. Nash, 42 Or. 
Sens Cee. 59: 

Pa.—Edwards v. Gimbel, 202 Pa. 30, 
51 A 857; Maurer’s Hst., 148 Pa. 272, 
Zorn 1060; West Perry Township v. 
Monroe Township, 2 Walk. 262; Lytle 
v. Rupert, 44 Pa. Super. 493; Devlin’s 
Case, 39 Pa. Super. 311, 316; Dun- 
more Borough School Dist. v. Wah- 
lers, 28 Pa. Super. 35; Liberty Tp. 
v. Castanea Tp., 4 Pa. Super. 411, 40 
WklyNC 302; Elderton Borough v. 
Plumcreek Tp., 2 Pa. Super. 397, 39 
WklyNC 165. ‘ 

R. I.—Fales: v. Fales,°29 R. I. 303, 
70) AGI 65: 

S. C.—Neville v. Kelley, 94 S. G 
112, 77 SE 743; Carolina Timber Co. 
We Holden, 90 8. ©. 470, 73 SE 869; 
Goodlett v. Goodlett, 88 S. C. 456, 70 
SE 437; Lawrence v. Lawrence, 82 S. 
C. 150, 68 SE 690; Davis v. Reynolds, 
ioe Cin 2D ODT Sims b0r sbooler yw 
Smith, 73 S. C. 102, 52 SE 967; Sen- 
terfeit v. Shealey, 71 S. C. 259, 51 SH 
142; Hyland y. Southern Bell Tel., 
ete:,.Co:,. 7.0 (S.C. 3155. 49) Sim) 879) 
Scott v. Seaboard Air Line R. Co., 67 
S.C, 136, 45 SE. 129; Norman -v. 
Southern R. Co., 65 S. C. 517, 44 SE 
83, 95 AmSR 809; Smith vy. Brad- 
street .Co;,.63 . (Cyb25, 410 SE 7636 
Hawkins v. Collins, 61 S. GC. 537, 39 
SE 768; Cromer v. Watson, 59 S. CG. 
488, 38 SE 126; Bank of Hampton v. 
Fennell; 55 S. @.'379, 33 SEH 485: Ar- 
mour Packing Co. v. London, 53S. 
C. 539, 31 SE 500; McGee v. Wells, 
52 S.-C. 472, 30 SE 602; State v. Jen- 
nings, 50 S. C. 156, 27 SE 620; Mar- 


shall v. Creel, 44 S. C. 484, 22 SE 
597; Geddes v. Jones, 40 S. C. 402, 
19 SE 9; McDaniel v. Stokes, 19 S. 
a 60; Walker v. Walker, 17 S. C. 
s. D.—Comeau v. Hurley, 22 S. D. 
310, 117 NW 371 
Tenn.—Guild Vv. Young, | (Ch, 7As) 


62 SW 404; Callender v. Turpin, (Ch. 
A.) 61 SW 1057; Lee v. Johnson, (Ch. 
A.) 53 SW. 183. 

Tex.—Dunham “vy. Forbes, 25 Tex. 
23; Runnells v. Pecos, etc, ie Coy, 
AD Nex CivingAcreLoOr lon SW 647; st. 
Louis, ete., R. Co. v. White, (Civ. A.) 
103 Sw 673: Missouri, ete, R. Co. 
v. Jarrell, 38 Tex. Civ. iN 425, 86 SW 
632; Dolan v. Meehan, (Civ. A.) 80 


Sw 99. 

Utah.—Mathews v. Daly-West Min. 
Cos 2% Utah 519355 (ore 722 Nebeker 
v. Harvey, 21 Utah 3630.) CONF 1029; 
Pool v. Southern Pac. Co., 20 Utah 
210, 58 P 326; Brigham City v. Craw- 


ford, 20 Utah 1380, 57 P 842; Scott v. 


Utah ‘Cons. Min., etc, Co, 18 Utah 
486, 562 205. 
Vt.—Ide v. Boston, etc., R. Co., 83 


Wit, 667074 YA (2014 bandony-v. “Hunt, 
82 Vt. 322, 73 A 865; Drouin v. Wil- 
son, 80 Vt.'°335, 67 A 825. 
Va.—Douglas Land Co. AWN 
Thayer Co., 107 Va. 292, 58 ‘sn 1101. 
Wash.—Pease Vv. Clayton, 62 Wash. 
26, 112 P 948; Yakima Grocery Co. v. 
Benoit, 56 Wash. 208, 105 P 476; 
Warehime v. Schweitzer, 51 Wash. 
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was erroneous, or that the excepting party is ag- 
grieved by the ruling, ete.%” 
cial provision as to form in the statute or rules of 


Aside from any spe- 


299, 98 P 747; Gustafson.v. A. J. 
West Lumber Co., 51 Wash. 25, 97 P 
1094; Crowe v. Brandt, 50 Wash. 499, 
97 P 5038; Pederson v. Ullrich, 50 
Wash. 211, 96 P 1044; Gallamore v. 
Olympia, 34 Wash. 379, 75 P 978. 

W. Va.—Long v. Perine, 41 W. Va. 
314, 23 SE 611; Richardson v. Done- 
hoo, 16 W. Va. 685. 

Wis.—Agnew v. Baldwin, 136 Wis. 
268, 116 NW 641; Lowe v. Ring, 123 
Wis. 370, 101 NW 698, 3 AnnCas 
731; State v. Leaver, 62 Wis. 387, 
22 NW 576. 

Wyo.—Hilliard v. Douglas Oil 
Fields, 20 Wyo. 201, 122 P 626; Bo- 
burg v. Prahl, 3 Wyo. 325, 423 P70. 

[a] Statement of rule and reason 
therefor.—‘‘EXxxceptions, to be of any 
avail, must present distinctly and 
specifically the ruling objected to. A- 
case ought not to be left in such a 
condition after a trial that the de- 
feated party may hunt through the 
record, and if he finds an unsuspect- 
ed error attach it to a general excep- 
tion and thus obtain a reversal of 
the judgment upon a point that may 
never have been brought to the atten- 
tion of the court Below: : Spring- 
field F. & M. Ins. Co. v. Sea, 21 Wall. 
(UiyS®) 2583) 4162, s22i heed) bik 

[b] Doubt as to the application 
of an exception defeats it, as a judg- 
ment will not be set aside unless ap- 
pellant can point to a definite error 
raised by a specific exception; and, 
in excepting to a specific proposition 
or to a particular remark of the 
judge, the exception should point out 
clearly and distinctly the objection- 
able proposition, so that there may 
not be any doubt as to the character 
of the exception or of its applica- 
tion. Clark v. New York Cent., etc., 
R. Co., 191 N. Y. 416, 84 NE 397 [rev 
115 App. Div. 813, 101 NYS 96]. 

[c] An exception that “the court 
erred in rendering said judgment” is 
too general to be considered on ap- 
peal. Wilmington v. McDonald, 133 
N. C. 548, 45 SE 864. 

[d] In Pennsylvania error may be 
assigned on any point material to 
the issue appearing on the bill, al- 
though it was not particularized in 
stating the exception below. Wheel- 
er v. Winn, 53 Pa. 122, 91 AmD 186; 
Phcenix Ins. Co. v. Pratt, 2 Binn. 308: 

Applications of rule see infra § 804 
et seq. 

Same rule as to objections see su- 
pra § 639. 

97. U. S.—Merchants’ Ins. Co. v. 
Buckner, 110 Fed. 345, 49 CCA 80. 

Me.—Bradford v. Philbrick, 96 Me, 
420, 52 A 906. 

Md.—Baker vy. Safe Deposit, etce., 
Co., 93 Md. 368, 48 A 920, 49 A 623. 

Mass.—Gordon y. Gordon, 200 Mass. 
216, 85 NH 1053; Honsucle v. Ruffin, 
172 Mass. 420, 52 NE 538; Kershaw v. 
Wright, 115 Mass. 361. 

Minn.—Hooper v. Chicago, eter its 
Co., 37 Minn. 52, 33 NW 314 

Nev.—Schwartz v. Stock, "26 Nev. 
128, 65 P 351; McGurn vy. McInnis, 
24 Nev. 370, 55 P 304, 56 P 94. 

N. C.—Fayetteville Bank v. Ni- 
mocks, 124 N. C. 352, 32 SE 717. 

S. G.—Tucker v. Southern R= Cox, 
75) S. Cl) 8b, 765 SH 154; Carson Vv. 
Southern R. Co., 68 S. Cc. 55, 46 SE 
525; Elkins v. South Carolina, etce.; 
R. Co., 64 S. C. 553, 43 SH 19; Hick- 
son v. Harly, 62 S. C. 42, 39 SE 782; 
Badham v. Brabham, 54 S. C. 400, 
32 SE 444; Holtzclaw v. Green, 45 S, 
C. 494, 23 SH 51/57 


Tex.—Wells v. Bilkiss, (Civ. <A.) 
136 SW 798. 
Vt.—Mears v. Daniels, 84 Vt. 91, 


78 A 737; Sartwell v. Sowles, 72 Vt. 
270, 48 A 11, 82 AmSR 943. 
WwW. Va.—Williams v. Belmont Coal, 
etc., ‘Co., 55 W. Va. 84,°46 SH 802. 
[a] In Maine exceptions must 
contain in themselves a_ sufficient 
statement to show that the party ex-~ 
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court, an exception is sufficiently specifie if it could 
not have been misunderstood by the court or coun- 
sel,°> and if it ean be clearly seen therefrom that 
the particular ruling or decision complained of was 
And the parties to 
an action, by treating an exception as sufficient in 
the lower court, may waive objection thereto so 
that they will not be permitted to question its suf- 
An exception can- 


intended to be excepted to.°? 


ficiency in the appellate court. 
not refer to other exceptions for 
error;? and as a rule an exception 


cepting is aggrieved, and wherein he 
is aggrieved. Lenfest v. Robbins, 
101 Me. 176, 63 A 729; Bradford v. 
Philbrick, 96 Me. 420, 52 A 906. 

{[b] In Massachusetts, if, in a case 
tried by a judge without a jury, one 
of the parties pursues a general pol- 
icy of obstruction by excepting to 
‘nearly every ruling of the presiding 
judge, he may be required, in order 
to prevail on an exception, to show 
that he called the attention of the 
judge to the ground of his exception. 
Clarke v. Springfield Second Nat. 
Bank, 177 Mass. 257, 59 NE 121. 

{c] In Nevada, under Gen. St. 
(1885) §§ 3212-3215, defining an “ex- 
ception” as an objection “taken at 
the trial’ to a decision on a point of 
law, and providing that “the point 
of the exception shall be particularly 
stated with so much of the evidence 
or other matter as may be necessary 
to explain it,’ it is not enough that 
the point of the exception is given 
in the assignment of errors. McGurn 
v. McInnis, 24 Nev. 3870, 55 P 304, 
56 P 94. 

{d] In Utah, notwithstanding the 
provision of Rev. St. § 3151 that ‘‘no 
reason need be assigned for excep- 
tions,’”’ exceptions must specify the 
particular objectionable matter in or- 
der to be of avail in an appellate 
court. Nebeker v. Harvey, 21 Utah 
3638, 60 P 1029. 

[el In Rhode Island, under Gen. 
L. (1909) c 298 § 8, providing that 
any party to a civil action heard on 
its merits by the superior court with- 
out a jury, aggrieved by the decision 
of the court, may except thereto, and 
§ 17, requiring the bill of exceptions 
to state separately and clearly the 
exceptions relied upon, a bill of ex- 
ceptions, stating no exception save 
one taken to the decision, is sufficient, 
a statement of the reasons for the 
exception not being required by § 17. 
Blake vy. Atlantic Nat. Bank, 33 R. I. 
109, 80 A 181. 

{f] Statement of reasons not nec- 
essary.—Dunn Worsted Mills vy. Al- 
lendale Worsted Mills, 383 R. I. 115, 
80 A 591. 

Application to particular rulings or 
decisions see infra § 804 et seq. 

98. Sulkowski v. Zynda, 160 Mich. 
7, 124 NW 536, 136 AmSR 414. 

99. U. S.—Winfrey v. Missouri, 
etc., R. Co., 194 Fed. 808, 114 CCA 218; 
Pritchett v. Sullivan, 182 Fed. 480, 
104 CCA 624; Felton v. Newport, 92 
Wed. 470, 34 CCA 470. 

Ala.—Johnston Bros. Co. v. Brent- 
Jey, 2 Ala A. 281, 56 S 742. 

Ga.—Albritton v. Tygart, 134 Ga. 
#85, 68 SH 79; Potts ‘v. Prior,” 134 
Ga. 198, 62 SE 77; Lyndon v. Geor- 
gia R., etc., Co., 129 Ga. 353, 58 SE 
1047; Kirkland v. Atlantic, ete. R. 
©o., 126 Ga. 246, 55 SH 23; Bell v. 
New Orleans, ete, R. Co. 2 Ga. A. 
812, 59 SH 102. 

Ind. T.—Smith v. Marker, 6 Ind. 
T. 213, 90 SW 611 [aff 154 Fed. 838, 
8b CCA 3%2]. « 

Mo.—Rose v. Franklin L. Ins. Co., 
153 Mo. A. 90, 132 SW 613. 

N. J.—Van Blarcom v. Central R. 
Go., 73. N. J. L. 540, 64 A 111 [rev 
72 N. J.-L. 38, 60 A 182]. 

N. Y.—Kumberger v. Congress 
Spring Co., 158 N. Y. 339, 53 NE 3 
{rev 8 App. Div. 96, 40 NYS 396]. 

Pa.—Com. v. Westheimer, 23 Pa. 
Super. 192. 


‘APPEAL AND ERROR 


specifications of 
which is insuffi- 


R. I.—Blake v. Atlantic Nat. Bank, 
S38. Te LO9 e808 Anise 

Ss. C—Garrick v. Florida Cent., etc., 
R. Co., 53 S. C.: 448, 31 SH 334, 69 
AmSR 874. 

[a] Exceptions held sufiicient.— 
(1) In garnishment; dismissal; debt 
not subject to garnishment. Smith 
v. Marker, 6 Ind. T. 213, 90 SW 611 
[aff 154 Fed. 838, 85 CCA 372]. ((2) 
Exception to evidence. Fowlie v. Mc- 
Donald, 82 Vt. 230, 72 A 989. See 
infra §§ 812-816. (3) Exception to 
instructions. Felton v. Newport, 92 
Fed. 470, 34 CCA 470; Com. v. Wer- 
theimer, 23 Pa. Super. 192; Garrick 
v. Florida Cent., etc., R. Co., 53 S. C. 
448, 31 SE 334, 69 AmSR 874. And 
see infra §§ 818-822. (4) Exception 
to. findings. Prince v. Prince, 64 
Wash. 552, 696, 117 P 255, 260. See 
infra § 825. (5) Exception to judg- 
ment, order, or decree. Kirkland v. 
Atlantic, etc., R. Co., 126 Ga. 246, 55 
SE 23. And see infra § 827. (6) 
Exception to dismissal. Davis v. 
Joines, 1 Ga. A. 106, 58 SE 62. And 
see infra § 823. 

1. Wallace v. Finch, 24 Mich. 255 
(holding that, where the bill of ex- 
ceptions states that it was agreed 
upon by the attorneys of the respec- 
tive sides, and it does not appear 
that any claim was made in the court 
below that the exceptions were too 
general to be incorporated in the rec- 
ord, an objection on the argument in 
the appellate court that the excep- 
tions were taken in too general a 
manner to be brought upon the rec- 
ord will rot prevail); Hall v. Harris, 
28S. D. 331, 50 NW 98 (holding that 
an objection that an exception treat- 
ed by. counsel. and the court in the 
court below as properly taken is in- 
sufficiently stated cannot be first 
taken on appeal). 

2. Miller v.. Southern R. Co., 69 S. 
C. 116, 48 SE 99; Bouknight v. 
Brown, 16 S. C. 155. 

3. McCutcheon v. Hall Capzule Co., 
101 Fed. 546, 41 CCA 494. See also 
infra § 1504. But see Miller v. Ver- 
murie, 7 Wash. 386, 34 P 1108, 35 P 
600 (holding that, although an ex- 
ception to instructions, as it appears 
in one place in the bill of exceptions, 
may be too general, the instruction 
will be reviewed where, in immedi- 
ate connection with the instructions 
set out in the bill, and, as far as ap- 
pears from the bill, of the same date 
as the general exception, there ap- 
pears an assignment of errors in 
which the particular instructions are 
set out, and it is stated that they are 
relied on as error). 

4. Joint and several exceptions as 
respects parties see infra § 846. 

5. U. S.—McCabe, etc., Constr. Co. 
v2 Wilson, 209 U. S.\.275,-28- SCt_ 558; 
52 LL. ed. 788 [aff 17 Okl. 355, 87 P 
320]; Springfield F. & M. I 
Sea,” 21 Wall: 158, 22°01. 
Young v. Martin, § Wall. 354, 519", 
ed. 418. 

Conn.—Mitchell v. Smith, 74 Conn. 
125, 49 A 909. 

D. C.—W. T. Walker Furniture Co. 
v. Dyson, 32 App. 90, 19 LRANS 606. 

Ill.—St. Louis, etc., R. Co. vy. Puter- 
baugh, 117 Ill. A. 569: Flaningham 
v. Hogue, 59 Ill. A. 315 [aff 162 Ill. 
129, 44 NE 394]. 

Ind.—Southern Indiana R. Co. 
Harrell, 161 Ind. 689, 68 NE 262, 


63 LRA 460; South Bend y. Turner, | 


[§ 803 


cient in itself cannot be aided by a more particular 
specification to the assignments of error.® 
Exceptions in gross ‘and joint or several excep- 
tions. It is also the general rule that, if there are 
several rulings which are deemed erroneous and 
which it is desired to have reviewed on appeal or 
error, an exception must be properly served to each 
ruling, and not taken in gross or to all the rulings 
jointly ;° or that a single or general exception to 
two or more rulings, or to a series of rulings, is of 
no avail if any one of the rulings was correct. But 


156 Ind. 418, 60 NE 271, 83 AmSR 
200, 54 LRA 396; Clause Printing 
Press CO; aive Chicago Trust, ete, . 
Bank, 145 Ind. 682, 44 NE 256; Wal- 
ter v. Walter, 117 Ind. 247, 2 NE 
148; Western Union Tel. Co. Tris- 
sal, 98 Ind. 566; Johnson v. ‘\WeCul- 
loch, 89 Ind. 270; Leyner v. State, 
8 Ind. 490; Wilson v. Wolfer, 8 Ind. 
398; Bessler_ v. Laughlin, 38 Ind. A. 
14, 17 NE 1047; Germania F. Ins. Co. 
v. Stewart, 13 Ind. A. 627) 42 NE 286; 
Sweitzer v. Heasley, 13 Ind. A. 567, 

41 NE 1064. 
Me.—McKown v. Powers, 86 Me. 
Jones Dry Goods 


291, 29 A 1079. 
Mo.—McKee v. 
Co., 152° Mo. A. 241, 132 SW 1191. 


Mont.—Kleinschmidt v. TIler, 6 

Mont. 122, 9 P 901. 
N. J.—Mittelsdorfer v. West Jer- 
L. 702, 73 


sey, ete, R> Co., 77 Ne J. 
A 540 


N. Y.—Murdock v. Gould, 193 N. ~ 
Y. 369, 86 NE 12 [rev 120 App. Div. 
888, 105 NYS 1132]; Bosley v. Na- 
tional Mach. Co., 123 N. Y. 550, 25 NE 


ere Willard vy. Warren, 17 Wend. 
Be C.—Meekins v. Tatem, 79 N. C. 
) 
Okl.—A. B. Farquhar Co. v. Sher- 
man, 22 Okl. 17, 97 P 565; McCabe, 
etc.,. Constr. Co. v. Wilson, 17 Okl. 


355, 87 P 320. 

ae —Murray v. Murray, 6 Or. 17. 

S. RC eee Mills v. Ruff, 52 
Ss. ach oe 30 SE 587. 

Ss. D.-—Comeau, v. Hurley, 22 S. D. 
310, 117 NW 37 

ere Speatear Vv. Suggs, 85 Tenn. 
724, 4 SW 526. 

Wash.—Crowe v. Brandt, 50 Wash. 
499, 97 P 503; Pederson y. Ullrich, 
50 Wash. 211, 96 P 1044. 

Wis.—Agnew v. Baldwin, 136 Wis. 
263, 116 NW 641; Carroll v. Little, 
73 Wis. 52, 40 NW 582; Buffalo Barb 
Wire Co. v. Phillips, 67 Wis. 129, 30 
NW 295; Taft v. Kessel, 16 Wis. 273. 

[a] Tliustration.—Thus where a 
change of venue was granted, and 
an attorney appointed as_ special 
judge to try the case, and the record 
on appeal showed no exception to the 
order granting the change of venue, 
but showed written objections to the 
appointment of the attorney, and 
there was a joint exception to both 
rulings, it was held that, as the rul- 
ings were separate acts, exceptions 
should have been taken separately 
and that neither question could be 
considered. Walter yv. Walter, 117 
Ind. 247, 20 NE 148. 

Other applications of rule see in- 
fra § 804 et seq. 

6. U. S.—Chicago, etc., R. Co. v. 
Hale, 176 Fed. 71, 99 CCA 379; Re- 
pauno Chemical Co. v. Victor Hard- 
ware Co., 101 Fed. 948, 42 CCA 106. 

Ala.—Birmingham R., ete., Co. v. 
Gonzalez, 61 S 80; Harrison v. Ham- 
ner, 99 Ala. 603, 12 8 917. : 

Ark.—St. Louis, ELC. ok. HCO. 
Hambright, 87 Ark. 614, 113 SW ‘803; 
Kansas City Southern R. Co. v. Mor- 
ris, 80 Ark. 528, 98 SW 368. 

Colo.—Pacific Mut. L. Ins. Co. v. 
Van Fleet, 47 Colo. 401, 107 P 1087. 

Conn.—Mitchell v. Smith, 74 Conn. 
125, 49 A 909. 

Fla.—Melrose Mfg. Co. v. Kennedy, 
59 Fla. 312, 51 S 595; Atlantic Coast 
Line R. Co. v. Crosby, 53 Fla. 400, 
43 S 318; Moore vy. Lanier, 52 Fla. 
353, 42 S 462. a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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it has been held that a single exception is sufficient 
where the trial court by one order overrules two 
where by one ruling it overrules a mo- 
tion or objection based on two or more specifie 
grounds,® or where the judge excludes the whole 
defense when defendant opens his ease; 
where a bill of exceptions states two points as hay- 
ing been made in the lower court, both of which 
were overruled, and thereupon defendant excepted 
to the decision of the court, this is a sufficient ex- 
ception as to each of the points overruled,’® and 
that a single bill of exceptions may be sufficient to 
bring before the appellate court rulings on several 
objections relating to substantially the same mat- 
ter, even though all the objections may not be 


motions,’ 


tenable. 


Exceptions taken on former trial. 
taken on one trial are not available on an appeal 


APPEAL AND ERROR 
[§ 804] 


that, 


[§ 805] 


statute, 
Exceptions 


from a determination in a subsequent trial.11? 


Ga.—Georgia R., etc., Co. v. De- 
eatur, 129 Ga. 502, 59 SE 217; Thomp 
son v. Carter, 6 Ga. A. 604, 65 SH 
599)! 

Ind.—Spriggs v. State, 161 Ind. 225, 
66 NE 693, 67 NE 992; Kelly Atkin- 
son Constr. Co. v. Munson, 53 Ind. 
A. 619, 101 NE 510; Steele v. Michi- 
gan Buggy Cos (A) 95 NE 435; Hoe- 
*ger v. Citizens’ St. R. Co., 36 Ind. A. 
662, 76 NE 328; Gray v. Elzroth, 10 
Ind. A. 587, 37 NE 551, 538 AmSR 400. 

Kan.—Avery Mfg. Co. v. Lambert- 
son, 74 Kan. 304, 86 P 456. 

N. Y.—Cronk Vv. Canfield, 31 Barb. 
171; Elton v. Markham, 20 ‘Barb. 3433 
Myers v. Rosenback, 14 Misc. 638, 36 
NYS 7 

N. C.—Wheeler v. Cole, 164 N.C. 
378, 80 SE 241; Shaw v. Western 
Union Tel. Co., 151 N. C. 638, 66 SE 
668. 

Okl.—Shelby v. Shaner, 28 Okl. 605, 
115 P 785, 34 LRANS 621; Arkansas 
Valley, etc., Rio Coutv: Witt,” 19 Okl. 
Zoe. 91. P 897. 

Or.—York v. Nash, 42 Or. 321, 71 P 
59. 

Tenn.—Fowler v. Stone’s River Nat. 
Bank. (Chs VAS) 5 TSW 209%) “lee™ v. 
Johnson, (Ch. A.) 53 SW 183. 

Tex.—Dolan v. Meehan, (Civ. A.) 
80 SW 99. 

Vt.—Crahan y. Chittenden, 82 Vt. 
410, 74 A 86. 

Wash.—Seattle Automobile Co. v. 
Stimson, 66 Wash. 548, 120 P 73; 
Warehime v. Schweitzer, 51 Wash. 
299, 98 P 747. 

And see other cases supra 

Applications of rule see 
804 et seq. 

[a] Where the trial court bases 
its ruling on several grounds, one of 
which is good, a general exception 
is insufficient to support an appeal. 
Mitchell v. Smith, 74 Conn. 125, 49 
~ es OO 

7 2Vost: v./Union/Pac. | R.i Cos 245 
Mo. 219, 149 SW 577; Mugan _ v. 
Wheeler, 241 Mo. 376, 145 SW 462; 
Sotham ‘v. Drovers Tel. Co., 239 Mo. 
Bee’ 144 SW 428. 

8. Harrison v. Hamner, 99 Ala. 
603, 12 S 917 (holding that, where 
there are two grounds for a motion 
to quash an execution which is de- 
nied, the exception need not be sev- 
eral as to each of the grounds); 
Hatch v. Bayless, 164 Mo. A. 216, 


note 5. 
infra § 


146 SW 839 
( 9. Sawyer v. Chambers, 44 Barb. 
N 


. YW.) 42. 

10. Fletcher v. Weisman, 1 Ala. 
602; Kane v. Missouri Pac. R. Co., 
251 Mo. 18, 157 SW 644. 


11. Ellmaker v. Franklin F. Ins. 
Comns Weay 33; 

114%. Harmison v. Clark, 2 Ill. 
131; Lacy v. Overton, 2 A. K. Marsh. 
(Ky.) 440. 

12. Variance see infra § 816. 


13. U. S.—National Security Bank 
v. Butler, 129 U. S;.223, 9 SCt 281, 
32 L. ed. 682; Denver v. Home Sav. 


Bank, 200 Fed. 28, 118 CCA 256; 
Ghost v. U. S., 168 Fed. 841, 94 CCA 
253. See also German Alliance Ins. 
Co. v. Hale, 219 U. S. 307, 31 SCt 246, 
55 L. ed. 229. 

Colo.—Sartor vy. Wells, 39 Colo. 84, 
89 P’' 797; Robbins v. Butler, 13 Colo. 
496, 22 P 803. 

Fla.—Muller v. Ocala Fdy., 
Works, 49 Fla. 189, 38 S 64. 

Ga.—Nalley v. McManus, 


713, 70. SB 1255; 
Tll.—Verble v. Dillow, 218 [1]. 


etc., 
135 Ga. 
537) 


75 ae 1046; Caveny v. Weiller, 90 
1GDLS pkey. 
Ind.—Cowan v. Huffman, 130 Ind. 


600, 28 NE 619; State v. Weaver, 123 
Ind. 512, 24 NE 330; Fox v. Monti- 
cello, 83 Ind. 483; Niven v. Burke, 82 
Ind. 455; Richardson v. Reed, 35 Ind. 
356; Barrack v. Booth, 9 Ind. 356; 
Perry-Matthews-Buskirk Stone Co. 
v. Speer, (A.) 73 NE 933; La Porte 
v. Organ, 3 Ind. A. 525, 30 NE 2. 

Ilowa.—Hews v. Stonebreaker, 132 
Iowa 608, 109 NW 1092; McCormick 
Harvesting Mach. Co. v. Russell, 86 
Iowa 556, 53 NW 310; Jordan v. Kav- 
anaugh, 63 Iowa 152, 18 NW 851. 

Kan.—Lott v. Kansas City, etc., R. 
Co., 42 Kan. 293, 21 P 1070; Lyons v. 
Bodenhamer, 7 Kan. 455° Osgood v. 
Haverty, McC. 182. 

Ky.—Finch v. Lowe, 9 KyL 619. 


La.—Wafford v. Wafford, 10 la. 
Ann. 636. 
Mass.—Oulighan v. Butler, 189 


Mass. 287, 75 NE 726. 
Miss. —Aldridge v. Grider, 21 Miss. 


281. 
Mo.—Wentzville Tobacco Co. v. 
Walker, 123 Mo. 662, 27 SW 639; 


Beard v. Parks, 44 Mo. 244. 

N. Y.—Driscoll v. Downer, 125 N. 
Y. 728 mem, 26 NE 757 [aff 55 Hun 
531, 9 NYS 129]; Hamilton v. Din- 
ning, 81 Hun 52, 30 NYS 519; Pick- 
ard v. Simson, 6 NYS 93 [aff 127 N. 
Y. 681, 28 NE 255]. 

N. D.—Leistikow v. Zuelsdorf, 18 
Nip BD: 511, 68224 NW 340. 

Oh.—Marks v. Harris, 9 Oh. Dec. 
(Reprint) 332, 12 CincLBul 184. 

Pa.—Chambers v. McLean, 23 Pa. 
Super. :551; Com. v. Cavett, 23\ Pat 
Super. 57. 

S. C—Sharpton v. Augusta, 
RNCOS W258 CHaG6 23h) 1S 553% 

Tex.—Lee v. Hickson, 40 Tex. Civ. 
A, 682, 91 SW 636; Atchison, ete., 
R. Co. v. Dawson, (Civ. A.) 90 SW 
65; Hayden v. Kirby, 31 Tex. Civ. A. 
441, 72 SW 198; International, etc., 
R. Co. v. Cook, (Civ. A.) 383 SW S888. 

W. Va.—uvU. S. Oil, ete., Supply Co. 
v. Gartlan, 65 W. Va. 689, 64 SE 933; 
Arnold v. Slaughter, 36 W. Va. 589, 
15 SE 250. 

14. Garfield County v. Leonard, 26 
Colo. 145, 57 P 693;. Burton v. Sny- 
der, 21 Colo. 292, 40 P 451; Hall v. 
Linn, 8 Colo. 264, 5 P 641; Hartford 
F. Ins. Co. v. Hollis, 58 Fla. 268, 50 
oe nee Fegan v. Kirk, 39 Wash. 45, 


ete; 
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c. Rulings Respecting Pleadings 12—(1) 
General Rule. It.is a general rule that rulings made 
in respect to pleadings or the filing thereof will not 
be reviewed unless duly excepted to,!? unless they 
are within a statute declaring exceptions unneces- 
sary,'* or unless the question is as to the sufficiency 
of the pleading to state a cause of action or de- 
fense, or is otherwise one which is apparent on the 
record and which may therefore be raised for the 
first time on appeal.t® 

(2) Extent and Limits of Rule. 
application of this rule it is held that a ruling on 
a demurrer or exception to a pleading will not be 
reviewed on appeal in the absence of an exception 
thereto,1® except where it is otherwise provided by 
and in cases where the sufficiency of the 
pleading may be questioned for the first time on 
appeal, as for failure to state a cause of, action or 


In the 


[a] The interrogatories and an- 
swers in supplementary proceedings. 
in garnishment are regarded as plead- 
ings within a provision that: “no ex- 
ceptions need be taken to opinions 
or decisions of courts of record sus- 
taining or overruling demurrers or 
written motions affecting or based on’ 
the pleadings.” Burton v. Snyder, 
21 Colo. 292, 294, 40 P 451. 

15. Cal.—Davis v. Honey Lake Wa- 
ter Co.; 98-'Cali-415; 33 P- 270. 

Fla.—Southern Turpentine Co. 
Douglass, 61 Fla. 424, 54S 385. 

Ill.— George B. Swift Co. v Gaylord, 
126 Ill. A. 281; Marshall v. Cleveland, 
ete., R. Co., 80 Ill. A. 531 
Ree _—Mitchell Vv. Milhoan, 11 Kan. 

La. —Davenport v. Ash, 121 La. 209, 
46 S 213. 

Mich.—Turner y. Burr, 141 Mich. 
106, 104 NW 3879. 

Mo. —McKenzie v. Donnell, 151 Mo. 
431, 52 SW 214. 

Va.—Board of Suprs. v. Catlett, 86 
Va. 158, 9'SE 999. 

Wis.—Maahs v. Antigo Lumber Co., 
156 Wis. 1, 145 NW 222; Dow v. 
Deissner, 105 Wis. 385, 80 NW 940, 
81 NW 671. 

And see supra § 705 et seq. 

For illustrations see infra § 805. 

16. U. S—German Alliance Ins. Co. 
v. Hale, 219 U. S. 307, 31 Se 246, 
55 L. ed. 229; Choctaw, ete., Co. 
v. Jackson, 192 Fed. 792, a ‘CCA 
12 (general demurrer). 

Ala.—Powell v. Asten, 36 Ala. 140; 
Atlantic Coast Line R. Co. v. Jones, 
SyAlan JA. 499) 63. (S695: 

D. C.—Nalle v. Oyster, 36 App. 36. 

Fla.—Judge v. Moore, 9 Fla. 269. 

Ga.—Hawkins v. Studdard,, 132 Ga. 
265, 63 SH 852, 181 AmSR 190; Wil- 
merding v. Rhodes-Haverty Furniture: 
Co., 122 Ga. 312, 50 SE 100; O’Brien 
v. Ellarbee, 14 Ga. A. 333, 80 SE 864; 
White Sewing Mach. Co. v. Horkan,, 
7 Ga. A. 283, 66 SE 811. See also 
Lang v. Yearwood, T27.Ga. 1 255, 256 

Ida.—Guthrie v. Fisher, 2 Ida. 
(Hash) ELE 6: ey Vt 

Ind. —Honey v. Guillaume, 172 Ind. 
552, 88 NE 937; Cowan v. Huffman, 
130 Ind. 600, 28 ‘NE 619; Fox v. Mon- 
ticello, 83 Ind. 483; Illinois Surety 
Co. v. State, (A.) 103 NE 363; John- 
son Glass Co. v. Lucas, 34 Ind. A. 418, 
72 NE 1102; Chappell v. Jasper Coun- 
ty WOil, ete (/Cosssl andi wa, S70 6G 
NE 515; Gleason’ v. McGinnis, 30 Ind. 
A. 4, 65 NE 191; English v. Randle, 
29 Ind. A. 681, 65 NE 22; Bond v. 
Halloway, (A.) 46 NE 358; Haines v. 
Porch, 9 Ind. A. 413, 36 NE 926. 

Iowa.—Hews vy. Stonebreaker, 132 
Iowa 608, 109 NW 1092; Jarozewski 
v. Allen, 117 Iowa 632, 91 NW 941; 
Petersborough Sav. Bank v. Des 
Moines Sav. Bank, 110 Iowa 519, 81 
NW 786; Walker v. Sargent, 47 lowa 


448. 
Kan.—Turner y. State, 45 Kan. 554, 


Vv. 
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defense." 


an answer, 
cross complaint.’® 


26 P 35; Lott v. Kansas City, 
Ra.Co. 42ikKany, 293, 021s Peon: 

Mont.—Terr. v. Virginia Road Co., 
2 Mont. 96. 

Nebr.—Holway v. American Exch. 
Nat. Bank, 64 Nebr. 67, 89 NW 382; 
Robertson v. Hamilton, 61 Nebr. 791, 
86 NW 493; Estep v. Schlesinger, 58 
Nebr. 62, 78 NW 383. 

Ss. an v. Charleston, 28 
Suc: 373, 6 SE 158, 13 AmSR 681, 

[a] Applications of rule.—(1) The 
failure to dispose of a demurrer to 
a reply before trial and judgment 
(Norton v. Hooten, 17 Ind. 365), (2) 
or refusal to permit defendant to an- 
swer after overruling his demurrer, 
must be excepted to (Moore v. Now- 
ell, 94 N. C. 265). 

{b] Correct judgment on insuffi- 
cient complaint.—Although no excep- 
tion was taken to the overruling of 
a demurrer to an insufficient com- 
plaint, the judgment will not be re- 
versed if a good cause of action was 


ete; 


proved. St. Paul v. Kuby, 8 Minn. 
154. 
17. Cal.—Schaake v. Hagle Auto- 


matic Can Co., 135 Cal. 472, 63 P 1025, 
67 P 759; Davis v. Honey Lake Wa- 
teriGo;, 98 Cal, 415, 33 P 270. 

Colo.—Garfield County v. Leonard, 
26. Colo. 145, 57 RP 693. 

Fla.—Hartford F. Ins. Co. v. Hol- 
lis, 58 Wla. 268, 50 S, 985; Jones. v. 
Townsend, 21 Fla. 431, 58 AmR 676. 

Ga.—Melson v. Thornton, 113 Ga. 
99, 38 SEH 342. 

Tl. —Lloyd v. Sandusky, 203 Ill. 
621, 68 NE 154; F. H. Harl Mfg. Co. 
vy. Summit Lumber Co., 125 _ Th, PAY 
891; Burke v. Chicago, etc., R. Co., 
108 Ill. A. 565; Whalen v. Muma, 94 
Tll. A. 488; Marshall v. Cleveland, 
ete., R. Co., 80 Ill. A. 531; Story, ete., 
Organ Co. v. Rendleman, 63 Ill. A. 
123) 

Ind.—Runner v. Scott, 150 Ind. 441, 
50 NE 479; Lewis v. Stanley, 148 Ind. 
351, 45 NE 693, 47 NE 677; Laverty 
v. State, 109 Ind. 217, 9 NE 774; Rec- 
tor v. Shirk, 92 Ind. 31; King v. Sum- 
mitt, 73 Ind. 312, 38 AmR 145; Rich- 
ardson v. Reed, 35 Ind. 356; Patter- 
son v. State, 12 Ind. 86; Zehnor v. 
Crull, 10 Ind. 547; Reed v. Swinney, 
10 Ind. 422; Young v. McLane, 8 Ind. 
3ht; Gleason v. McGinnis, 30 Ind. A. 
4, 65 NE 191; English v. Randle, 39 
Ind. A. 681, 65 NE 22; Lake Erie, etc., 
RiCo.nyve Bates, 17 Ind. A. 386, 46 NE 
$31; Fleming v. McClaflin, 1 Ind. A. 
537, 27 NE 875. 

Iowa.—Petersborough Sav. Bank v. 
Des Moines Sav. Bank, 110 Iowa 519, 


81 NW 786; Brown v. Webster, 16 
Iowa 589; Perkins v. Whittam, 14 
Iowa 596. 


Ky.—Casey v. Harwood, 7 Kyl 604. 

Mo.—Warren v. Badger Lead, etc., 
Co., 255 Mo. 1388, 164 SW 206 (holding 
that no exception need be saved in 
the trial court to command an appel- 
Jate review of the overruling of a 
demurrer to the petition, on the 
ground that such ruling is a matter 
that appears on the face of the record 
proper); Hynds v. Hynds, 253 Mo. 
20, 161 SW 812 (holding that an ad- 
verse ruling on a general demurrer 
may be reviewed without an excep- 
tion); Hanson v. Neal, 215 Mo. 256, 
114 SW 1073; Benton County v. Mor- 
gan, 163 Mo. 661, 64 SW 119; New- 
ton v. Newton, 162 Mo. 173, 61 SW 
881; McKenzie v. Donnell, 151 Mo. 
431, 52 SW 214; Union Brewing Co. 
Vv. Bhlihardat, 139 Mo. A. 129, 120 SW 
1193. 

Nebr.—Holway v. American Exch. 
Nat. Bank, 64 Nebr. 67, 89 NW 382; 
Robertson v. Hamilton, 61 Nebr. 
791, 86 NW 493. 

R. I.—Burdick v. Kenyon, 20 R. I. 
498, 40 A 99. 

Wash.—Arey v. 22 Wash. 
261, 60 P 724. 


Arey, 


And the general rule applies, with some 
exceptions, to rulings on objections with respect to 
plea, replication, or reply,’* or to a 
The general rule also apples, 


APPEAL AND ERROR 


Wis.—Platteter v. Paulson-Elling- | 
son Lumber Co., 149 Wis. 186, 135 
NW 535; Dow v. Deissner, 105 Wis. 
385, 80 NW 940, 81 NW 671. 

See also supra § 705 et seq. 

18. U. S.—Gonzales v. Buist, 224 
Us S. 126, 32° SCt_ 4635756 chs ed6935 


Denver v. Home Sav. Bank, 200 Fed. 
28, 118 CCA 256; Ghost v5 U.S. 168 
Fed. 841, 94 CCA 253. | 


Ala.—Garnett v. Parry Mfg. Co., 
64 8S 559; Champion v. Central of 
Georgia R. Co., 165 Ala. 551, 51 S’ 562 
(permitting refiling of a plea after 
sustaining a demurrer thereto); 
Blackford v. Killan, 42 Ala. 487; Ma- 
honey v. O’Leary, 34 Ala. 97. 

Colo.—McCroskey v. Mills, 32 Colo. 
Pale itayed £2. a (Os 

D. C.—Simpson v. Minnix, 30 App. 
582 (overruling demurrer to plea in 
abatement). 

Fla.—Thomas v. Walden, 57 Fla. 
234, 48 S 746 (refusal to permit filing 
of additional pleas). 

Ga.—Columbus R. Co. v. Sizemore, 
106 Ga. 307, 31 SE 744; Savannah 
Chemical Co. v. Bragg, 14 Ga. A. 371, 
80 SE 858. 

Ill.—Reynolds v. Mandel, 175 Ill. 
615.) 51 NE 649. afl Toa Ll AS 23790 
(granting leave to file a plea); Starl 
v. Brown, 101 Ill. 395; Leman v. U. S. 
Bidelity,., ete, - Co: slsicoiiie AM aaa: 
(refusal of leave to file additional 
pleas). 

Ind.—Guthiel v. Dow, 177 Ind. 149, 
97 NE 426 (overruling demurrer to 
answer); Cupp v. Campbell, 103 Ind. 
213, 2 NE 565; Wales v. Miner, 89 
Ind. 118; Brownlee v. Goldthait, 73 
Ind. 481; King v. Summitt, 73 Ind. 
312, 88 AmR 145; Jewett v. Siddons, 
9 Ind. 455; Haines v. Porch, 9 Ind. A. 
413, 36 NE 926. 

Iowa. — McCormick Harvesting 
Mach. Co. v. Russell, 86 Iowa 556, 53 
NW 310; Phipps v. Penn, 23 Iowa 30; 
Cain v. Story, 15 Iowa 378. 

Mo.,—Linn County v. Farmers’, 
Bank, 175 Mo. 539, 75 SW 393. 

R. I.—Trainor v. Lee, 34 R. I. 345, 
83 A 847, AnnCasi1914C 1213. 

Tex.—Atchison, ete, sie Cosh: 
Dawson, (Civ. A.) 90 SW 65 (over- 
ruling plea of privilege); Equitable 
Mortg. Co. v. Thorn, (Civ. A.) 26 SW 
276; Pfeuffer v. Burns, (Civ. A.) 24 
Sw 36. 

W. Va.—uvU. S. Oil, ete., Supply Co. 
v. Gartlan, 65 W. Va. 689, 64 SE 933 
(rejection of plea); Hart v. Balti- 
more, ete:; (R:'Co., 6 Wa Va. 336 )(re- 
jecting plea). 

[a] Contra.—(1) Coffman v. Wil- 
son, 2 Metc. (Ky.) 542. (2) In Flor- 
ida no exceptions or objections need 
be taken or noted to the rulings of 
the court below upon demurrer to a 
reply, or to any other pleading, in 
order to render them reviewable on 
appeal. Barnes v. Scott, 29 Pla. 285, 
11 S 48. (38) In Louisiana, in order 
to review an order that an exception 
filed after default should stand as an 
answer, defendant need not have 
taken a bill of exceptions to the same. 
Davenport v. Ash, 121 La. 209, 46 S 
213. (4) In West Virginia, where a 
plea or replication is allowed by the 
court, and the record shows that the 
opposite party objected to the filing 
of the same and that his objection 
was overruled, such party may have 
the question raised by such objection 
reviewed by the appellate court, al- 
though he did not except to the ac- 
tion of the court overruling such ob- 
jection. Quaker City Nat. Bank y. 
Showacre, 26 W. Va. 48. 

[b] In the absence of a request 
and permission to amend, where an 
order sustaining a demurrer to a de- 
fense in an answer is not excepted 
to, the ruling becomes final. Denver 
v. Home Savings Bank, 200 Fed. 28, 
118" CCA 256: 


ete., 


except as indicated in the notes, to rulings on ap- 
plications to strike out pleadings in whole or in 
part;°° to an order permitting defendant to with- 
draw a general demurrer and file a motion to strike 


19. 
NE 1 
[a] An interlocutory order sus- 
taining a demurrer to a cross peti- 
tion, to which no exception has been 
taken, cannot be reviewed. Estep v. 
Schlesinger, 58 Nebr. 62, 78 NW 383. 
20. U. S.—Ghost v. U. S., 168 Fed. 
841, 94 CCA 253; Denver, etec., R. Co. 
v; Wagner, 167 Fed: 755792" CCA e272 
Ala.—McCleskey v. Howell Cotton 
Co., 147 Ala. 573, 42 S 67: Henry v. 
Nashville, ete., R. Co., 142 Ala. 386, 
38 S 361; Culver v. Caldwell, 137 Ala. 
125, 34 S 13; Southern R. Co. v..Cren- 
shaw, 136 Ala. 573, 34 S 913; Sands v. 
Hickey, 135 Ala. 322, 33 S 827; Cen-= 
tral of Georgia R. Co. v. Joseph, 125 
Ala. 313, 28 S 35; Blackford v. Kil- 
lan, 42 Ala. 487; Mahoney v. O’Leary, 
34 Ala. 97; Yolande Coal, ete., Co. v. 
Norwood, 4 Ala. A. 390, 58 S 118. 

Cal.—Young v. Donegan, 3 Cal. Un- 
rep. Cas. 486, 29 P 412. 

Colo.—Foley v. Coon, 41 Colo. 432, 
93 P 138; McCroskey v. ‘Mills, 32 Colo. 
271, 75 P 910. 

Ga.—Moran v. Forsyth Bank, 129 
Ga. 599, 59 SE 281; Turner v. Camp, 
113 Ga. 339, 38 SE 743; Columbus R. 
Co. v. Sizemore, 106 Ga. 307, 31 SE 
744; Kelly v. Malone, 5-Ga. A. 618, 
63 SE 639. Compare Moran y. For- 
syth Bank, 129 Ga. 599, 59 SE 281. 

Ill.— Gaynor v. Hibernia Say. Bank, 
166 Ill. 577, 46 NE 1070; Finch v. 
Zenith Furnace Co., 146 Ill... A. 257; 
Dalton v. Chicago City R. Co., 93 Ill. 
A. 7; American Vault Safe, ete., Co. 
v. Springer, 73 Ill. A. 232; Hunting- 
ton v. Chambers, 15 Ill. A. 426. 

Iowa.—Cort v. Benson, 159 Iowa 
218, 140 NW 419; Reed v. Cunning- 
ham, 121 Iowa 555, 96 NW 1119; Had- 
dock v. Holman, 89 NW 1100; McCor- 
mick Harvesting Mach. Co. v. Rus- 
sell, 86 Iowa 556, 53 NW 310; Cook 
PEO County Bank, 1 Greene 
447, 

Ky.—Steele v. Bryant,.132 Ky. 569, 


A eG v. Ball, 120 Ind. 134, 22 


116 SW_ 755. 


Mo.—Barrett v. Stoddard County, 
246 Mo. 501, 152 SW 43; Kolokas v. 
Missouri Pac. R. Co., 223 Mo. 455, 122 
SW 1082; Walker v. Wabash R. Co., 
193 Mo. 453, 92 SW 83; Linn County 
v. Farmers’, etc., Bank, 175 Mo. 539, 
75 SW 393; Martin v. Jones, 72 Mo. 
233 Ci_GiiConm Conve Orr 15 0n Mon 7 Ae 
705, 181 SW 765; Pond v. Huling, 125 
Mo. A. 474, 101 SW 115; Barber As- 
phalt Pav. Co. v. Benz, 81 Mo. A. 246; 
Gorwyn v. Anable, 48 Mo. A. 297. 

Nebr.—Danforth v. Fowler, 68 
Nebr. 452, 94 NW 687. 

N. D.—Leistikow v. Zuelsdorf, 18 
N. D. 511, 122 NW_ 340. 


Tex. —Equitable Morte Cowl svi 
Thorn, (Civ. A.) 26 SW 576. 
Va.—Bowyer v. Hewitt, 2 Gratt. 


(438 Va.) 192; White v. Toncray, 9 
Leigh (36 Va.) 347. 

Wash.—Kratz vy. Dawson, 3 Wash. 
Ted 00; 21:30PM 6635 

W. Va.—Quesenberry v. People’s 
Bldg., etc., Assoc., 44 W. Va. 512, 30 
SE 73; Shank v. Ravenswood, 43 W. 
Va. 242,327 SH 223: 

See also Sipe v. Pennsylvania R. 
Co:,, 222 Ra. 400;? TA AS SANS 

[a] Exceptions to rule.—(1) The 
rule that exception to the striking out 
of a pleading must be preserved by 
bill of exceptions filed at the term at 
which ruling was made, or within 
time extended therefor, does not ap- 
ply where the motion to strike out is’ 
equivalent to demurrer, in which case 
the ruling is reviewable without pre- 
serving an exception. Union Brewing 
Co. v. Ehlhardt, 139 Mo. A. 129, 120 
Sw 1193. (2) And an appealable or- 
der, striking out an answer which is 
made a part of the record on appeal 
from a judgment, may be reviewed 
even though no exception was taken 
to) 16.29 Harlan?’ yve0Sé aul, Pete, Ri 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


; al 


o 


Conn. 62, 49 A 853. 
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out parts of the petition;*+ to rulings granting or 
denying an application to require a pleading to be 
made more definite and certain;?? to a ruling re- 
fusing to sustain a motion to compel plaintiff to 
elect. between counts;** to rulings allowing or re- 
fusing to allow amendments gon to rulings permit- 
ting or refusing to permit the filing of supplemental 
pleadings;?° or to a refusal to carry a demurrer 
On the other band, the 
question whether thé pleadings support and warrant 
the judgment is one which arises on the record 


back to a prior pleading.”® 


Co., 31 Minn. 427, 18 NW 147. (3) In 
California, however, under Code Civ. 
Proc. § 647, which provides that an 
order striking out a pleading will be 
deemed to have been excepted to, no 
exception is necessary to an order 
striking out a demurrer. Davis v. 
Honey Lake. Water Co., 98 Cal. 415, 
33 P 270. (4) But the statute does 
not apply to a ruling denying a mo- 
tion to strike out a pleading. Such 
a ruling must be excepted to in or- 
der to present it for consideration on 
appeal. Ganceart v. Henry, 98 Cal. 
281, 33 P92. (5) In Florida it is held 
that, as a motion to strike a plea re- 
lates only to matter in the record 
proper, no exception to the ruling 
thereon is necessary. Southern Tur- 
pentine Co. v. Douglass, 61 Fla. 424, 


54 S 385. 


21. Diels v. Kennedy, 88 Nebr. 777, 
130 NW 740. 

22. Kelly v. West Bend, 101 Iowa 
669, 70 NW 726. 

23. White v. St. Louis, etc., R. Co., 
202. Mo: 539, 101 “SW 14; Miller vy. 
Rankin, 155 Mo. A. 394, 137 SW 15. 

24, Ala.—Shepherd v. Parker, 157 
Plae £49 Sn Ale LL OAs Central of 
Georgia R. Co. v. Joseph, 125 Ala: 
313, 28 S 35; McNutt v. King, 59 Ala. 


597; Mock v. Walker, 42 Ala. 668; 
‘Jarman v. McMahon, 37 Ala. 431; 
Simmons v. Varnum, 36 Ala. 92: 


Southern R. Co. v. Brewster, 9 Ala. 
A. 597,63 S 790. 

Cal.—Marsh v. Mott, 1567 Cal. 643; 
105 P 968; Witherby v. Thomas, 55 
(Ce lews)s 

Colo.—Smith v. Schlink, 44 Colo. 
200, 99 P 566. 

Conn.—Kennenberg v. Neff, 74 


Ga. —Young v. Germania Sav. Bank, 
134 Ga. 602, 68 SE 321; Hawkins v. 
Studdard, 132 Ga. 265, 63 SE 852, 131 
AmSR 190; Kahn v. Thomson, 113 
Ga. 957, 39 ‘SE 322; Baker v. State, 90 
Ga. 153, 15 SE 788; Pettis v. Camp- 
bell, 47 Ga. 596; ‘Pilgrims Health, 
ete., Ins. Co. v. Scott, 12 Ga. A. 749, 
78 SE 469; Bove Var Davee Gan As 
2755 09 SE’ 93 

Tl. see RES ‘y. Glos, 247 Ill. 31, 93 
NE 85; McFarland v. Claypool, 128 
Til. 397, 21 NE. 587; Teutonia L. Ins. 
Co. v. Mueller, 77 Ill. 22; Kinnare v. 
Chicago, ete., R. Co. 114 Ill. A. 230 
(refusal of leave to file an addi- 
tional count); Sanks v. Chicago, etc., 
m, Co.,.0 12 Til. A. 385. 

Ind.—Alcorn v. Morgan, 77 Ind. 184; 
Knowles v. Rexroth, 67 Ind. 59. ate 


Ve cAlen), 

Towa 632, 91 NW 941. 

Ky.—Thornbury v. Bolt, 116 SW 
1177; Jouitt v. Lewis, 4 Litt. 160. 

Me.—Sutherland v. Kittridge, 19 
Me. 424. 

Mda.—Swartz v. Gottlieb-Bauern- 
schmidt-Straus Brewing Co., 109 Md. 
393, 71 A 854, 16 AnnCas 1156. 

Mich.—Browne v. Moore, 32 Mich. 
254. 

Mo.—Chance v. Jennings, 159 Mo. 
544, 61 SW 177; Nichols v. Stevens, 
123° Mo. 96,. 20 SW 578, 27 SW. 613, 


45 AmSR 514; Union Brewing Con awa 


Ehlhardat, 139 Mo. A. 129, 120 SW 
1193; State v. Stevens, 134 Mo. A. 
sla hsy "1414 SW 1113; Aull v. Missouri 
Pac. R. COs Mo. A. 869; Long v. 
Boien Coal Co., 56 Mo. A. 605; Holli- 
day v. Mansker, 44 Mo. ix 465; 
Spritiefieia v. Ford, 40 Mo. A. 586. 


APPEAL AND ERROR 


Mont.—Randall vy. Greenhood, 3 
Mont. 506. 

Nebr.-—Troup vy. Horbach, 57 Nebr. 
644, iS NW 286. 

N. H.—Westminster Nat. Bank v. 
New England Electrical Works, 73 N. 
H. 465, 62 A 971, 3 LRANS bb1, al bal 
AmSR °-637; Sartwell v. Mack, 70 N. 
H. 636, 49 A 571. 

Okl.—Shawnee Sewerage, etc., Co. 
v. Vegiard, 22 OKl.. 101, 97° P 565. 

Or,—Wallace v. Baisley, 22 Or. 572, 
30 P 432. 

Pa.—Com. v. Baxter, 235 Pa. 179, 
84 A 136, 42 LRANS 484; Jackson v. 
Jackson, 49 Pa. Super. 18; Com. v. 
Magee, 33 Pa. Super. 257. 

Tex.—Lamb v. Beaumont Temper- 
ance Hall Co., 2 Tex. Civ. A. 289, 21 
SW 7138. 

Va.—Gibson v. Beveridge, 90 Va. 
696, 19 SE 785. 

Wis.—Tubbs v. Doll, 15 Wis. 640. 

Can.—South West Boom Co. v. Mc- 
Millan, 3 Can. S. C. 700. 

[a] The imposition of terms as a 
condition of an amendment will be 
deemed to have been acquiesced in 
unless excepted to. Griggs v. Howe, 
31 Barb. (N. Y.) 100. 

{[b] Changing form of action.— 
The allowance of an amendment at 
the trial, changing the cause of ac- 
tion from malicious prosecution to 
false imprisonment, will be reviewed 
even though no exception was taken. 
Cumber vy. Schoenfeld, 16 Daly 454, 12 
NYS 282. 

[ec] Necessity of vacating order.— 
Where an order refusing leave to 
amend is inserted in an order sus- 
taining demurrers to the complaint, 
and the former order is deemed ex- 
cepted to by force of a statutory pro- 
vision, it is not necessary to move to 
vacate or modify the order entered 
for the purpose of having the point 
reviewed. Schaake v. Hagle Auto- 
maticr-Can1CO., loo sali 472 Gon ney 
TO2D IG Do: 

[ad] Application for mandamus 
equivalent to an exception see Jones 
Wek OnOleI gE, 151 Mich. 442, 115 NW 
4 


[e] Substituting different measure 
of damages.—Whether an amendment 
in attachment proceeding substituted 
a different measure of damages, and 
whether such substitution is the in- 
troduction of a new cause of action, 
will not be considered on appeal, in 
an action on a bond to dissolve the 
attachment, in the absence of an ex- 
ception to the amendment at the orig- 


inal trial. Com. v. Baxter, 235 Pa. 
IOs SA 8G: 

25. Giddings v. ’76 Land, etc., Co., 
LOO Cal 116 4 P78 Thomas uve 
Walden, 57 Fla. 234, 48 S 746; Rey- 
nolds v. Mandel, 175 Ill. 615, 51 NB 
649 [aff 73 Ill. A. 379]; Leman v. U. 
SeeHiGelity, ,etceeeOnn ta ill) AL Mohs 


Kinnare'y. RR. Co4 114 111 A. 230. 

[a] Refusal to permit filing of ad- 
ditional pleas.—Thomas v. Walden, 
57 Fla. 234, 48 S 746; Leman v. U. S. 
Fidelity, ete., Co., 137 Ill. A. 258. 

Lino) Afi tee a ‘Washington, under a stat- 
ute, an exception is not necessary to 
review an order refusing permission 


to file a supplemental answer. Bur- 
Beet v. Ewing, 39 Wash. 45, 80 P 
855. 

26. Swisher v. Fidelity, ete., Co., 


164 Ill. A. 243 (holding that defend- 
ant who has not tested the declara- 
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proper, and may be tested by writ of error or ap- 
peal from the judgment without any exception ;?7 
and therefore, where judgment is rendered on the 
pleadings, no exceptions are necessary to preserve 
for review error in the rendition of such judgment, 
since the error is apparent on the record.?8 
same is true In some jurisdictions, where a motion 
for judgment on the pleadings is overruled.?9 
Sufficiency and scope of exceptions. 
to rulings as to pleadings must be sufficiently spe- 
cifie to identify the pleading and the ruling ex- 


The 


Exceptions 


tion by demurrer cannot complain of 
the court’s refusal to carry plaintiff's 
demurrer to his pleas back to the 
declaration, where the record shows 
no exception to the court’s failure 
to rule upon such a motion). 

27. U. S.—Vicksburg, ete., R. Co. 
Vv. O2Brien, al19 US. 99s ase Gels. 
172, 30 L. ed. 299. 

Colo.—Nylan vy. Renhard, 10 Colo. 
A. 46, 49 P 266. 


jaye eineent v. Laduke, 87 Ind. 
Mich.—Turner v. Burr, 141 Mich. 


106, 104 NW 379. 

Nebr.—Gillespie v. Morsman, 1 

Nees (Unoff.) 586, 95 NW 774. 
C.—Lloyd v. North Carolina R. 

Gon 151 N.C. 536, 66 SH 604; Murray 

¥, Southerland, 125 N. GC. 175, 34 SH 

Wis.—Dow v. Deissner, 105 Wis. 
385, 80 NW 940, 81 NW 671; Donkle 
v. Milem, 88 Wis. 33, 59 NW 586; 
Edleman v. Kidd, 65 Wis. 18, 26 NW 
116; Towsley v. Ozaukee County, 60 
Wis. 251, 18 NW 840; Bowman v. 
ven Kurens 29° “Wis: 2095") 99 eAanike 
Oe . 

[a] In considering the correct- 
ness of conclusions of law, all ques- 
tions that could be raised on the suf- 
ficiency of the pleadings will neces- 
sarily be considered. Runner v. 
Scott, 150 Ind. 441, 50 NE 479. 

28. Nylan v. Renhard, 10 Colo. A, 
46, 49 P 266; Johnson v. Manning, 2 
Ida. 1073, 29 P 101; Merker v. Belle- 
ville’ Distillery Co,” 122°) BAe 93262 
Murray v. Southerland, 125 N. C. 175; 
34 SE 270; Upper Appomattox CO.” Vz 
Buffaloe, 121 N. G 37, 27 SE 999; 
Thornton v. Brady, 100 N. C. 38; 5 SE 
910; Donkle y. Milem, 88 Wis. 26), 59 


NW 586 

29. Power v. Gum, 6 Mont. 5, 9 
Pore. 

[a] Contra.—(1) But in Colorado 


the refusal of the court to render a2 
decree in favor of plaintiffs on the 
pleadings will not be reviewed, where 
it does not appear that any excep- 
tions were taken or preserved to such 
rulings at the trial. Sartor v. Wells, 
39 Colo: 84789" PS 797-5 VC) Amdt 
New York it has been held that a 
ruling denying a motion for judgment 
on the pleadings cannot be reviewed 
on appeal, where the ruling was not 
excepted to. HE. T. Burrowes Co. v. 
Rapid Safety Filter Co., 49 Misc. 539,. 
97 NYS 1048. (3) In Pennsylvania 
the act of April 18, 1874 [P. L. 64], 
providing that, in all actions wherein, 
by act of assembly or rule of court, 
plaintiff is entitled to ask for judg- 
ment for want of- a sufficient affi- 
davit of defense, and the court shall 
decide against his right to such judg- 
ment, plaintiff may except to such, 
decision and take a writ of error to 
the supreme court, has been held to 
mean that unless plaintiff shows ex- 
ceptions no writ of error or appeal 
will lie. Security Sav., ete, Assoc. 
v.. Anderson, 172 Pai 305; 34" A’ 44% 
Titusville Bldg., etc., Assoc. v. Mc- 
Combs, 92 Pa. 364; Monongahela Nat- 
ural Gas Co. v. Ellwood Natural Gas, 
ete., Co., 43 Pa. Super. 619; Chambers 
v. McLean, 23 Pa. Super. 551; Com, 
v. Cavett, 23 Pa. Super. 57; Mehring 
v. Commonwealth Bldg., etc., Assoc., 
17 WklyNC 422; Watson v. Supplee, 
14 WklyNC 452. Contra Brainerd v, 
Davis, 21 Pa. Super. 599. 
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cepted to, and in some jurisdictions to point out the 
particular defect complained of.°° Exceptions to 
the judgment or decree will not bring up for review 
defects in the pleadings, or rulings thereon, unless 
they are involved in the judgment or decree.*! But 
an exception to the judgment rendered in an ac- 
tion tried by the court without a jury is sufficient 
to preserve the question whether the declaration 
states a sufficient cause of action to sustain the 
judgment;*? and it has been held that the ques- 
tion whether the declaration states a cause of ac- 
tion is preserved for review by exceptions to the 
overruling of defendant’s motions to direct a ver- 
dict in his favor, for a new trial, and in arrest of 
judgment.®* 

Joint and several exceptions.** A general excep- 
tion to several different rulings on a motion to re- 
form a pleading is unavailing unless all the rulings 
are erroneous as to the party excepting;*® but a 
single exception to a ruling on a motion to strike 
out certain portions of each of several paragraphs 
of a complaint sufficiently raises the question of the 
correctness of ruling as to each portion, although 
some were properly stricken out.2° Where defend- 
ant excepts generally to the overruling of his de- 
Ind.—Southern Indiana R, Co. 
v. Harrell, 161 Ind. 689, 68 NE 262, 
63 LRA 460; Spriggs v. State, 161 
Ind. 225, 66 NE 693,.67 NE 992; Noo- 


nan v. Bell, 159 Ind. 329, 64 NE 909; 
Home Electric Light, etce., Co. v. Col- 


30. 


to specify 
court erred. 


[c] 


APPEAL AND ERROR 


ing that an answer was frivolous 

will not be considered, where it fails 

in what particulars the [ce] 
Badham y. Brabham, 

54 8S. C. 400, 32 SH 444, 

Exceptions held sufficient.— 


murrer to a complaint having several paragraphs, 
he cannot question severally the ruling as to each 
paragraph, even though he demurred separately to 
each paragraph, but the exception fails if any of 
the paragraphs were demurrable;** and the same 
rule applies where there is a joint exception to rul- 
ings sustaining a demurrer to several paragraphs 
of an answer, some of which are properly de- 
murrable.*® But where a demurrer is so formu- 
lated as to be addressed to each paragraph of the 
complaint or answer, and the single ruling of the 
court is to the effect that each, paragraph is insuffi- 
cient, and an exception is reserved to the decision 
of the court in sustaining the demurrer to each 
paragraph, a contention that the exception is a.joint 
one is without merit.°® An exception to the over- 
ruling of a separate demurrer to each of the para- 
graphs of a complaint is not an exception in gross, 
but is several;*° and where defendant demurs sepa- 
rately and severally to the first, second, and third 
paragraphs of the complaint on the eround that 
neither states facts sufficient to constitute a cause 
of action, etc., and the demurrer is overruled as to 
each paragraph, to which ruling defendant excepts, 
the exception is several, and not in gross.*t 

ing. Warner v. Norwegian Cemetery 
Assoc., (Iowa) 112 NW 176. 

Where a motion to strike out 
the answer is sustained, and no ex- 


ception is taken to this ruling, an 
exception to the judgment rendered 


eas el Yee 
. _ a. 
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lins, 31 Ind. A. 493, 66 NE 780. 

Ilowa.—Haddock v. Holman, 89 NW 
1100. 

Mo.—Martin v. Jones, 72 Mo. 23. 

S. C.—Carson v. Southern R. Co., 
68 S. C. 55, 46 SE 525; Bilkins v. 
South Carolina, etce., R. Co., 64.S. C. 
553, 48 SE 19; Butler v. Western 
Union Tel. Co., 62 S. C. 222, 40 SE 
162, 89 AmSR 893; Elkins v. South 
Carolina, ete.;. dX. (Cos, 693.5. .C.. A, 130 
SE 20; Badham vy. Brabham, 54 S. C. 
400, 32 SE 444. 

Tex.—Burleson v. Hancock, 28 Tex. 
81; Willoughby v. Long, (Civ. A.) 69 
SW 646. See also Robertson v. 
x hraim, 18 Tex. 118 (holding that, 

ere to a suit in the nature of tres- 
Sasa de bonis asportatis defendant 
pleads in abatement that his resi- 
dence is in a different county ‘from 
that where the suit is brought, and 
plaintiff excepts generally to the plea, 
which exception is overruled, quere 
whether he can, in an appellate court, 
urge the objection to the plea that it 
fails to deny that the trespass was 
committed in the latter county). 

W. Va.—Huntington Plumbing, etc., 
Co. v. Harvey .Coal, etc., Co., 73 W. 
Va. 527, 80,SE 871. 

[a] Identification of pleading.— 
An exception to an order striking out 
a pleading must identify the plead- 
ing. Martin v. Jones, 72 Mo. 23. 

[b] Insufficient exceptions.—(1) 
In some jurisdictions exceptions al- 
leging that a demurrer was improp- 
erly overuled, and that it should have 
been sustained, are too general. But- 
ler v. Western Union Tel. Co., 62 S. 
C. 222, 40 SE 162, 89 AmSR 893. See 
also Lauraglenn Mills v. Ruff, 52 S. 
Cc. 448, 30 SE 587. (2) An exception 
that the court erred in overruling a 
demurer to the complaint as not stat- 
ing a cause of action is too general. 
Carson v. Southern R. Co., 68 S. C. 
55, 46 SE 525; Weatherly v. Coving- 
tone bi SonG. fbD, 428. SHY ie nCopL AG: 
an exception stating that the com- 
plaint alleges a cause of action, and 
that his honor erred in sustaining a 
demurrer and in dismissing the com- 
plaint, has been held too general to 
raise any question on appeal. Elkins 
vv. South Carolina, etc., R. Co., 59 S. 
C. 1, 37 SE 20. (4) An exception al- 
leging that the court erred in hold- 


(1) On the other hand, where a de- 
murrer is filed and overruled, an ex- 
ception to the judgment overruling 
it, stating that the judgment was er- 
roneous and was excepted to, and is 
now excepted to, and that error is as- 
signed thereon, is sufficiently definite, 
the demurrer itself appearing in the 
record. Toomey v. Read, 133 Ga. 855, 
67 SE 100. -(2) An exception on ap- 
peal stating the ground of demurrer 
to the answer as stated in the court 
below, and alleging error in sustain- 
ing the demurrer, is sufficiently defi- 
nite. Hickson v. Early, 62 S. C. 42, 
39 SE 782. (3) Other exceptions held 
sufficient see Galloway v. Vestal, 135 
Ga. 707, 70 SE 589; Harting v. Van- 
eae Coal Co., 50 Ind. A. 98, 98 NE 

[d] A demurrer to an answer 
searches the record and reaches back 
to the complaint, whether it was ob- 
jected to or not, and an exception by 
plaintiff to the overruling of a de- 
murrer to an answer raises the in- 
quiry as to the sufficiency of the 
complaint. Alkire v. Alkire, 134 Ind. 
350, 32 NE 571. 

[e] A general exception to leave 
granted to amend a pleading raises 
only the general question as to the 
authority of the court to allow 
amendments of pleadings during the 
progress of a trial. Randall v. 
Greenhood, 3 Mont. 506. 

31. Warner v. Norwegian Ceme- 
tery Assoc., (lowa) 112 NW 176; Val- 
iquette v. Clark Bros. Coal Min. Co., 
83 Vt. 538. 77 A 869, 188 AmSR 1104, 
34 LRANS 440. 

[a] General or special assumpsit. 
—The objection that general assump- 
sit does not lie, but that plaintiff, 
suing on a draft, must declare spe- 
cially, is not involved in the judg- 
ment rendered on agreed facts, and 
is not reviewable on exceptions to 
the judgment. Valiguette v. Clark 
Bros. Coal Min. Co., 88 Vt. 538, 77 A 
869, 1388 AmSR 1104, 34 LRANS 440. 

[b Overruling demurrer to cross 
bill.— Where the decree in a proceed- 
ing in fact overrules a demurrer in- 
terposed by plaintiff to defendant’s 
eross bill, an exception to the decree 
is insufficient to bring up for review 
the ‘ruling upon the demurrer, no ex- 
ception having been taken to the rul- 


on defendant’s failure to answer fur- 
ther does not authorize a review of 
the questions raised by the motion. 
Haddock v. Holman, 
1100. 

32. Alton v. Foster, 207 Il. 
69 NE 783 [rev 106 Ill. A. oad 

33. Atchison, etc., R. Vv. 
ice 270, 81 NE 342 ieee 128. nL 

34. Joint and several. with respect 
to parties see infra § 84 

35. Avery Mfg. Co. v. Or itp eset 
74 Kan. 304, 86 P 456. 

36. Atkinson v. Wabash R. Co., 
143 Ind. 501, 41 NE 947. 

87. Southern Indiana R. Co. v. 
Harrell, 161 Ind. 689, 68 NE 262, 63 
LRA 460 [rev (A.) 66 NE 1016]; 
South Bend v. Turner, 156 Ind. 418, 
60 NE 271, 83 AmSR 200, 54 LRA 396; 
Hoeger v. Citizens’ St. R. Con-36 Ind. 
A. 662, 76 NE 328; Perry-Matthews- 
Buskirk Stone Co. v. Speer, 36 Ind. 
A. 81, 74 NE 1114; Shryer v. Louis- 
Ville, .Ctc), su ract:, Com oominda AeeG 416 
74 NE 902; Johnston Glass Co. v. 
Lucas, 34-Ind., A.) 418-72. NE 1102% 

[a] Exception implies no other oh- 
jections.—An exception to the dis- 
missal of a demurrer, stating that de- 
fendant claimed that a paper filed 
was not a specification within the 
rule as to time of demurrer, and 
therefore that the demurrer was not 
filed out of time, implies that no 
other objection was made to the dis- 
missal. Boville v. Dalton Paper Millis, 
86 Vt. 302, 85 A 623. 

38. Spriggs v. State, 161 Ind. 225, 
66 NE 693, 67 NE 992. 

39. Consumers’ Gas Trust Co. v. 
Howard, 1638 Ind. 170, 71 NE 493. 

[a] Where separate demurrers to 
several paragraphs of an answer are 
passed upon by the court collectively, 
an exception to the ruling of the 
court is sufficient, without stating 
that it was taken to the decision 
upon each particular paragraph. 
Flatter v. McDermott, 15 Ind. 389. 

40. Bessler v. Laughlin, 168 Ind. 
38, 79 NE 1033 [transf 38 Ind. A. 14, 
77 NE 1047]. 


150, 


41. Decatur v. McKean, 167 Ind. 
249, 78 NE 982. See also Evansville, 
ete., R. Co. v. Yeager, 170 Ind. 139, 


83 NE 742 [rev 40 Ind. A. 732, 82 NE 
1135]; Brier v. Mankey, 47 Ind. Asia, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


(lowa) 89 NW 
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[§ 806] d. Rulings or Orders 


Hearing. Proper exceptions. are in some jurisdic- 
tions necessary to entitle a party to a review on ap- 
peal or writ of error of interlocutory orders, rul- 


ings, or decisions before the trial 


cause,*? such as rulings or decisions as to process and 
the service or publication thereof;** as to attach- 
ment proceedings;** as to the appointment of a re- 


ceiver or vacation thereof;*> as to 


a cause;*® as to misjoinder of parties or causes of 


93 NE 672; Baxter v. Baxter, 46 Ind. 
Aa ol4,) 92.N Ei 881, 10395 Tipton “v. 
Freeman, 45 Ind. A. 76, 90 NE 101; 
Stevenson v. Stunkard, 44 Ind. A. 
716, 90 NE 106; United States Cement 
Co. v. Koch, 42: Ind. A, 251,85 NE 
490; Acme Bedford Stone Co. v. Mc- 
Phetridge, 35 Ind. A. 79, 73 NE 838. 
42. Diels v. Kennedy, 88 Nebr. 
777, 130 NW 740; Estep v. Schlesing- 


er, 58 Nebr. 62, 78 NW 383; Logan v. 


“Robertson, (Tex. Civ. A.) 88 SW 395; 
and other cases infra this section. 
See also Com. v. Bonner, 238 Pa. 339, 
86 A 198. 

{a] .Discharge of prosecuting at- 
torney from service in divorce suit.— 
Under Horner Rev. St. (1897) § 626, 
requiring the party objecting to a de- 
cision to except thereto at the time 
it is made, an order discharging a 
prosecuting attorney from. further 
service in a divorce suit in which he 
has been admitted to defend on the 
ground of collusion between the par- 
ties cannot be reviewed where no ex- 
ception was taken when it was ren- 
dered. State v. Friedley, 151 Ind. 404, 
51 NE 4738. 

Dismissal or nonsuit see infra § 


823. 

43. Bliss v. Burnes, 1 McC. (Kan.) 
91 (where the complaining party 
failed to ask action upon a motion 
to set aside a summons so as to en- 
able him to except to the refusal to 
act, and was held precluded from 
complaining); Pitkin v. Flagg, 198 Mo. 
646, 97 SW 162 (refusal to order pub- 
lication as to nonresident defend- 
ants); Frenzer y. Phillips, 57 Nebr. 
229, 77 NW 668. 

[a] An objection that the sum- 
mons failed to specify a return day 
could not be reviewed on appeal in 
the absence of an exception to the 
court’s overruling the same and an 
assignment of error based thereon. 
Baker Contract Co. v. U. S., 204 Fed. 
390, 122 CCA 560. 

44, Carolina Locust Pin, etc., Co. 
v. Chattanooga Mach. Co., 3 Ga. A. 
732, 60 SE 375 (holding that, where 
no exceptions pendente lite are filed 
to a judgment allowing an amend- 
ment to attachment proceedings, to a 
judgment overruling a motion to dis- 
miss, or to a judgment sustaining a 
demurrer to the answer, and no ex- 
ceptions are timely and _ specifically 
made thereto in the final bill of ex- 
ceptions, assignments of error on 
those grounds contained in a motion 
for new trial will not be considered 
under the general assignment of er- 
ror in overruling the motion); Hilton 
v. Consumers’ Can Co., 103 Va. 255, 
48 SEH 899. But see Teweles v. Lins, 
98 Wis. 453, 74 NW 122 (holding that 
no exception is necessary to a review 
of an order dismissing an attach- 
ment). 

[a] Abatement.—Where no excep- 
tion is taken to the abatement of an 
attachment, it cannot_be reviewed _on 
appeal. Hilton v. Consumers’ Can 
Co., 103 Va. 255, 48 SE 899. 

[b] Motion to quash.—And in or- 
der to obtain a review of an order 
granting or overruling a motion to 
quash an attachment based upon oral 
testimony taken before the _ trial 
judge in chambers exceptions should 
be taken to the rulings upon the ad- 
mission and rejection of testimony, 
and to the final ruling, and reduced 
to the form of a bill of exceptions. 
Wilkins v. Hillman, 8 App. (D.C.) 469. 


APPEAL AND ERROR 


before Trial or 
or hearing of a 


the reference of 


45. Chicago, ete., R. Co. v. Mc- 
Beth, 149 Ind. 78, 47 NE 678; Gray 
v. Oughton, 146 Ind. 285, 45 NE 191 
(holding that an interlocutory order 
appointing a receiver, made in the 
presence of appellant, will not be 
disturbed unless an exception was 
taken thereto, and that a motion to 
set aside the appointment, or for a 
new trial, is insufficient); Lime City 
Bldg., etc., Assoc. v. Black, 136 Ind. 
544, 85 NE 829; Chicago Horseshoe 
Co. v. Gostlin, 30 Ind. A. 504, 66 NB 
514; Tuttle v. Blow, 163 Mo. 625, 63 
SW 839; Wolff v. Ward, 104 Mo. 127, 
16 ey 161 (in foreclosure proceed- 
ing). 

46. Goodlett v. Goodlett, 88 S. C. 
456, 70 SE 437 (holding that grounds 
of exception to an order of reference 
not relied on in the trial court are 
ynot open to review on appeal). 

[a] Setting aside reference.—If an 
order of reference by consent is af- 
terward set aside without its being 
shown at whose instance or for what 
cause it was done, and no exception 
is taken at the time, the court of ap- 
peals will affirm the judgment after- 
ward .rendered on a verdict subse- 
quently obtained. Porter v. Harris, 
4 Call (8 Va.) 485. 

[b] Appointment of commission- 
ers.— Where there was no exception 
to a judgment appointing commis- 
sioners to divide land, the fact that 
four commissioners were appointed 
instead of three does not furnish 
ground of exception to the commis- 
sioners’ report of division. Stith v. 
Carter, 60 SW 725, 22 KyL 1488. 

Trial or proceedings before refer- 
ees, masters, etc. see infra § 833. 

47. Wright v. Kinney, 123 N. C. 
618, 31 SE 874. 

48. Walker v. Baldwin, 103 Md. 
352, 63 A 362. 

Gothenburg State Bank vy. Car- 
roll, 81 Nebr. 484, 116 NW 276; Maul 
v. Drexel, 55 Nebr. 446, 76 NW 163; 
Rigks v. Wilson, 151 N. C. 46, 65 SE 

[a] Representative capacity.— 
Where a defendant is not made a 
party in his capacity as administra- 
tor, and the judge orders him to be 
made a party, and there is no excep- 
tion, the point is not reviewable. 
isioke v. Wilson, 151 N. C. 46, 65 SE 

50. Bangs v. Dunn, 66 Cal. 72, 4 
Ee te Turley v. Barnes, 67 Mo. A. 

51. Logan v. Robertson, (Tex. Civ. 
A.) 83 SW 395 (holding that where, 
in trespass to try title, defendants’ 
vendor is vouched in as a warrantor, 
and is granted a severance, the court, 
in the absence of an exception to the 
granting of the severance cannot hold 
that it was reversible error to over- 
rule a motion to set aside the sev- 
erance). 

52. Paul v. Western Union Tel. 
Co., 164 Mo. A. 2338, 145 SW 99 (order 
sustaining motion for production of 
papers or evidence). 

53. Smith v. Philadelphia, etce., 
Woaly Ctc:..6Co.)) 160 pL. A. 803 St. 
Louis, ete., R. Co. v. McWhirter, 145 
Ky. 427, 140 SW 672. 

54. Combs v. Combs, 41 SW 7, 19 
KyL 439 (order transferring a suit 
in equity to the ordinary docket). 


ree Caveny v. Weiller, 90 MIIl. 
158. 

56. Ark.—Noland y. Leech, 10 Ark. 
504. 
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action ;*7 as to nonjoinder of parties;4% as to the 
bringing in or substitution of parties;*® as to the 
consolidation of actions;°° as to a severance;*! as. 
to the production of papers or evidence;°? as to the 
removal of a cause to the federal court;** as to the 
transfer of a suit from one branch or docket of the 
court to another;°* as to the advancement of a 
cause for trial;°> as to granting or denying a change 
of venue,°® or a continuance, or postponement ;57 
or as to the dismissal of an appeal to an inter- 


Colo._—La Fitte v. Ft. Collins, 42 
Colo. 293, 93 P 1098. 

Iowa.—Goodnow v. Plumb, 67 Iowa 
661, 25 NW 870; Scott v. Neises, 61 
Iowa 62, 15 NW 663. ’ 

Mo.—Gibney v. St. Louis Transit 
Co., 204 Mo. 704, 103 SW 43; Coffey 
v. Carthage, 200 Mo. 616, 98 SW 562; 
State v. McKee, 150 Mo. 233, 51 SW 
421; Klotz v. Perteet, 101 Mo. 213, 
13 SW 955; Carpenter v. McDavitt, 53 
Mo. A. 393. 

Pa.—Sipe v. Pennsylvania R. Co., 
222 Pa. 400, 71 A 847. 

Va.—Muller v. Bayly, 21 Gratt. (62 
Va.) 521. 
ay sesame nunen v. Milwaukee, 31 Wis. 


[a] An exception is insufficient 
where it is made merely to the ac- 
tion of the court in entertaining the 
application for change of venue with- 
out any previous notice thereof, no 
exception being taken to the action 
of the court in subsequently granting 
the application. Noland v. Leech, 10 
Ark. 504. 

[b] When rule does not apply.— 
(1) But in Colorado, under Mills An- 
not. Code (1891) § 387, providing that 
no exception need be taken to de- 
cisions on written motions based on. 
the pleadings, the overruling of a 
written motion for a change of venue, 
based on the. complaint, need not be 
excepted to. Campbell v. Equitable 
Securities Co., 12 Colo. A. 544, 56 P 
88. (2) And in Texas, under Acts 
30th Leg. c 133, authorizing an ap- 
peal from. a judgment sustaining a 
plea of privilege, such a “judgment,” 
although interlocutory, is final for 
the purpose of an appeal, and is 


within District and County Courts 


Rule No. 53 (67 SW xxiv), providing 
that there shall be no bills of ex- 
ception to judgments on matters 
which at common law constitute the: 
record proper; and an exception to 
the judgment is not essential to a. 
right of appeal, notwithstanding Rule 
No. 55 (67 SW xxiv) requiring bills 
of exception to rulings on applica- 
tions for a change of venue, which. 
applies only to matters arising dur- 
ing the trial, from which no appeal 
may be taken until final judgment, 
Luter v. Ihnken, (Tex. Civ. A.) 143. 
SW 675. 

57. Colo.—Lyons, ete., Toll Road 
Co. v. Peo., 29 Colo. 434, 68 P 275; 
Carlin v. Freeman, 19 Colo. A. 334,, 
TOsiP 726, 

D. C.—Smith v. Ross, 31 App. 348.. 


Fla.—Reynolds v. Smith, 49 Fla. 
217, 38 S 903. 

Ill.—Hast St. Louis, ete, R. Co. vv 
Illinois State Trust Co., 248 Ill. 559,. 
94 NE 149; Pittsburgh, ete, R. Co. 
v. Chicago, 144 Ill. A. 293 [aff 242: 


Ill. 178, 89 NE 1022, 134 AmSR 316, 
44 LRANS 358]; Vogelsang v. Fred-- 
kyn, 133 Ill. A. 356. 

La.—Murphy v. Simonds, 14 La. 
Ann. 322; Scott v. Lawson, 10 La. 
Ann. 547. 

Mo.—Moore v. St. Louis Transit 
Co., 226 Mo. 689, 126 SW 1013; State: 
v. Powers, 136 Mo. 194, 37 SW 936. 

Nebr.—Staples v. Arlington State 
Bank, 54 Nebr. 760, 74 NW 1066; Coad 
v. Home Cattle Co., 32 Nebr. 761, 49 
NW 757, 29 AmSR 465. 

Tex.—Sulphur Springs v. Weeks, 18. 
SW 489; Texas, etc., R. Co. v. Mallon,, 
65 Tex. 115; Morris v. Files, 40 Tex. 
374; Jones v. State, 40 Tex. 188;: 
Campion v. Angier, 16 Tex. 93; Gayle 
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mediate court from an inferior court or board.>§ 
An exception is not necessary, however, where the 
order or ruling is made in chambers and without 


notice to the adverse party.°® 
[§ 807]—e. 


Vg Crayil Ora (Came Aw) nl ae VV Ll S10) 
(overruling application for continu- 
ance); Degetau v. Mayer, (Civ. A.) 
145 SW 1054; Old River Lumber Co. 
v. Skeeters, (Civ. A.) 140 SW 511; 
Henderson v. Midkiff, (Civ. A.) 127 
SW 898; Smith v. Hughes, 39 Tex. 
Civ. A. 1138, 86 SW 936; San Antonio, 
Cte UR CO. Wve" INIOUS, 6 4 Dex Civ. CAG 
492, 79 SW 58; McGregor v. Skinner, 
(Cive AS) 47 "Siw - 3985 Peoples” vy. 
Terry, (Civ. A.) 48 SW 846. 

Wash.—Creech y. Aberdeen, 44 
Wash. 72, 87 P 44, 12 AnnCas 370. 

Wis.—McMahon y. Snyder, 117 Wis. 
463, 94 NW 3851. 

58. Aurora v. Schoeberlein, 230 
Tll. 496, 82 NE 860 (from a board of 
fire and police commissioners of a 
city); Jenkins v. Hand, 126 Ill. A. 
630 (from a justice of the peace). 

59. Young v. Dudney, (Tex. Civ. 
A.) 140 SW 802 (holding that, since 
a temporary mandatory injunction 
order may be made in chambers out 
of term, without notice to the ad- 
verse party, or hearing, an exception 
to the order granting such an injunc- 
tion is not necessary to authorize an 
appeal therefrom). 

60. See supra § 802. 

61. Ala.—McLendon vy. Bush, 127 
Ala. 470; 29 °S 56; Cook vy. Davis, 12 
Ala. 551. 

Cal.—Randall v. Freed, 154 Cal. 
299, 97 P 669. 

Colo.—Central Cons. Mines Corp. v. 
Mills, 45 Colo. 283, 100 P 410; Rim- 
ta v. Wilson, 42° Colo. 180; 93 P 
1 

Ga.—Georgia R., etc., Co. v. Fitz- 
gerald, 111 Ga. 869, 36 SE 955. 

T1l.—Marshall v. John Grosse 
Clothing Co., 184 Ill. 421, 56 NE 807, 
75 AmSR 181; Smith v. Philadelphia, 
CUCECOA elG, OO, OO RITE AR Sie 
Elgin, ete., R. Co. v. Lawlor, 132 Ill. 
Awe SOs Crone: va 1Garst., oS Lit eA. 
124. 

Ind.—Poock v. Lafayette Bldg. As- 
SOC, My Ind rso7: 

Kan.—Morrill v. Seip, 26 Kan. 148. 

Mich.—Hurd v. Northern Acc. Co., 
160 Mich. 535, 125 NW 414; Bennett 
v. Greenwood, 151 Mich. 274, 114 NW 
1019; Heineman vy. Sullivan, 127 
Mich. 682, 87 NW 55. 

Miss.—Rabe v. Tyler, 18 Miss. 440, 
48 AmD 763. 

Mo.—Ross v. Grand Pants Co., 241 
Mo. 296, 145 SW 410;. Dutcher v. Wa- 
bash R. Co., 241 Mo. 137, 145 SW 63; 
Sarazin v. Union R. Co., 153 Mo. 479, 
55 SW 92; Bethune v. Cleveland, etc., 
Re C0... L49> Mo; s 58r) Leen 460505 
Thompson v. Cohen, 24 SW 1023; 
Bush v. Brandecker, 123 Mo. A. 470, 
100 SW 48. 

Nebr.—Johnson v. Dahle, 85 Nebr. 
450, 123 NW 487. 

N. H.—State v. Saidell, 70 N. H. 
174, 46 A 1083, 85 AmSR 627. 

N. Y.—Van Vleck v. Ballou, 40 
App. Div. 489, 58 NYS 125; Rose v. 
Andrews, 62 NYS 1146 [aff 31 Misc. 
762, 64 NYS 359]. 

Okl.—Coalgate Co. v. Bross, 25 Okl. 
244, 107 P 425, 188 AmSR 915. 

Pa.—Corrigan v. Wilkes’ Barre, 
éte.,, Tract. iCol, 225° Pa. 560, °74 A 
420; Keefer v. Pacific Mut. L. Ins. 
Co., 201 Pa. 448, 51 A 366, 88 AmSR 


Matters Arising during Trial or 
Hearing—(1) In General. Except in those jurisdic- 
tions in which exceptions are held or declared by 
statute to be unnecessary,®° the general rule is that 
failure to save an exception to erroneous orders, 
rulings, or decisions made during the trial or hear- 
ing, or to formal defects, clerical errors, or irregu- 
larities which might have been cured had attention 
been called to them at the time, will-constitute a 
waiver thereof and prevent a review thereof on 


APPEAL AND ERROR 


[§ 808] 


822; Hedge’s App., 63 Pa. 273; Mat- 
ter of Pennsylvania Hall, 5 Pa. 204; 
Philadelphia v. Bilyeu, 36 Pa. Super. 
562 (motion for judgment non ob- 
stante veredicto). 

Tex.—Glenn v. Kimbrough, 70 Tex. 
147, 8 SW 81. 

Wyo.—Atchison v. Arnold, 11 Wyo. 
3 ble Te Oss eee 9 Oae 

62. U. S.—Martinton v. Fairbanks, 
LU2, WS. (Ss 1670; OSS Cte B25. 285 lieved: 
862; Allen vy. Knott, 171 Fed. 76, 96 
CCA 180; St. Louis Consol. Coal Co. 
v. Polar Wave Ice Co., 106 Fed. 798, 
45 CCA 638. 

Ark.—Gardner v. Miller, 21 Ark. 
398. 

Ill.—Gratiot St. Warehouse Co. v. 
St. Louis, ete., R. Co., 221 Ill. 418, 77 
NE 675 [aff 122 Till. A. 405]; Irwin 
v. Northwestern Nat. L. Ins. Co., 207 
Tll. 531, 69 NE 824; Watt v. Schla- 
fly, 128 Tll. A. 308; Coppenbarger v. 
Scroggins, 123 Ill. A. 599; Conerty v. 
Schatzla, 93 Ill. A. 591; Jackson v. 
Bloom, 66 Jil. A. 473. 

Iowa.—Williams v. Judd-Wells Co., 
91 Iowa 378, 59 NW 271, 54 AmSR 
350. 

Md.—Jackson v. Salisbury, 66 Md. 
459) 7 Al 563: 

Mass.—Bass v. Haverhill Mut. F. 
Ins. Co., 10 Gray 400. 

N. Y.—Dunleavey v. Dunleavey, 87 
App. Div. 601, 84 NYS 562; Waydell 
a Adams, 23 App. Div. 508, 48 NYS 
635 


Oo. 

N. D.—More v. Burger, 15 N. D. 
345, 107: NW 2090. 

Pa.—Swope v. Snyder, 209 Pa. 352, 
58 A 669. 

Tex.—Dyer v. Pierce, (Civ. A.) 60 
Sw 441. 

Wash.—Lewis v. McDougall, 19 
Wash. 388, 53 P 664; Schlotfeldt v. 
Bull, 18 Wash. 64, 50 P 590. 

Wis.—Moss v. Vroman, 5 Wis. 147. 

[a] Mode of reservation.—On 
trial of the facts by the court, in 
order to reserve questions of law the 
court should be requested to decide 
legal propositions deemed applicable, 
and an exception taken to the refusal 
of such request. Griswold vy. Sharpe, 
ZCal. Ate 

[b] Order to clerk to refund de- 
posit.—Where no exception is re- 
served to the court’s action in order- 
ing the clerk to refund to defendant 
money deposited by him on the filing 
of his affidavit under the statute sug- 
gesting a claimant, after such affi- 
davit has been stricken on plaintiff’s 
motion the court’s action will not be 
reviewed on appeal. Clardy v. Wal- 
ker, 132 Ala. 264, 31 S 78. 

[ec] Order to pay fund into court. 
Se v. Ames, 80 Cal. 243, 22 P 

{[d] As to receiver.—An order re- 
scinding a previous order which tem- 
porarily restrained action by a re- 
ceiver appointed by the court was a 
mere direction to the court’s own offi- 
cer, and appropriate exceptions pen- 
dente lite were necessary for the 
purpose of reviewing the decision. 
Lambert Hoisting Engine Co. v. Dex- 
ter, 127 Ga. 581, 56 SE 778. 

68. 2 Daniels Ch. Pl. & Pr. 1459 
et“seq; ‘Ex p. ‘Story, “12> Pet. -(U?'S.) 
339, 343, 9 L. ed. 1108 (where Taney, 
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appeal or error, whether the cause is tried to a 
jury,®! or by the court without a jury.®° 

(2) Chancery Rule—(a) In General. 
The general rules of chancery practice do not re- 
quire that exceptions shall be taken to the various 
rulings and decisions made during the progress of 
the cause; but the entire proceedings are matters 
of record, and are all subject to review without the 
taking of technical exceptions.®* 
tions, however, the chancery practice in this respect 
has been more or less changed by statute or rules 
of court, so that exceptions are now required in 
equity cases, as at law, either generally or for the 
review of particular orders or rulings.** 


In some jurisdic- 


In some 


J., said: “A bill of exceptions is al- 
together unknown in chancery prac- 
tice’); Gifford v. Gifford, 154 Ill. A. 
416; Wittmann vy. Wittmann, 110 Ill. 
A. 201; McKee v. Downing, 224 Mo. . 
115, 124 SW 7. 

[a] On an appeal from an order 
removing a trustee, all the questions 
presented by the record are open to 
review, irrespective of any excep- 
tions. Matter of Thieriot, 117 App. 
Div. 686, 102 NYS 952. 

64. Ala.—Climax Lumber Co. v. 
Bay City Mach. Works, 163 Ala. 654, 
50 S 935. 
75h Ae v. Brady, 110 Ill. A. 

Iowa.—In re Culver’s Est., 153 
Iowa 461, 133 NW 722 (holding that, 
if anything is involved in an appeal 


.from a final decree in equity more 


than the question as to which party 
is entitled to recover on the facts 
and issues joined, exceptions must be 
taken). 

Md.—Young v. Omohundro, 69 Md. 
424, 16 A 120. 

Mass.—American Stay Co. v. De- 
laney, 211 Mass. 229, 97 NE 911, Ann 
Cas1913B 509. 

Mo.—Lilly v. Menke, 92 Mo. A. 354. 

Pa.—Thomas v. Herring, 244 Pa. 
550, 91 A 500; Swope v. Snyder, 209 
Pa. 352, 58 A 669; Hoffman v. Strong, 
49 Pa. Super. 546. 

Vt.—Fife v. Cate, 85 Vt. 418, 82 A 
741 (ground of exception must be 
stated). 

[a] Rulings as to evidence.—(1) 
As a general rule, under ‘statutes and 
rules of court, rulings on evidence 
must be excepted to in equity cases 
as well as at law. Climax Lumber 
Co. v. Bay City Mach. Works, 163 
Ala. 654, 50 S 935 (holding that error 
in not sustaining objections to ques- 
tions, in an examination on special 
interrogatories, cannot be considered 
where no exceptions are saved); Bin- 
ford v. Dement, 72 Ala. 491 (objec- 
tions to interrogatories calling for il- 
legal evidence); Young v. Omohundro, 
69 Md. 424, 16 A 120 (infra this 
note); Swope v. Snyder, 209 Pa. 352, 
58 A 669; Barber v. Bailey, 86 Vt. 
219, 84 A 608, 44 LRANS 98. See 
infra § 812 et seq. (2) But in some 
jurisdictions, contrary to the general 
rule elsewhere, an objection to testi- 
mony raises the question on appeal 
without exception to the ruling. 
Scully v. Book, 3 Wash. 182, 28 P 
556. See also McKee vy. Downing, 224 
Mo. 115, 124 SW 7. 

[ob] Findings of fact and conclu- 
sions of law must be excepted to in 
some jurisdictions. Swope v. Sny- 
der, 209 Pa. 352, 58 A 669. And see 
Lilly v. Menke, 92 Mo. A. 354. See 
also infra §§ 825, 826. 

{c] Rulings on motions or demur- 
rers.—(1) In some jurisdictions rul- 
ings on motions or demurrers in 
eauity cases must be excepted to, in 
order that they may be reviewed, 
even where no exception is otherwise 
necessary in the case of trials de 
novo on appeal. Warner v. Norwe- 
gian Cemetery Assoc., (lowa) 112 NW 
176; Fink v. Mohn, 85 Iowa 739, 52 
NW 506; Hodgin v. Toler, 70 Iowa 21, 
30 NW 1, 59 AmR 435; Patterson v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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jurisdictions, where the practice is regulated by 
although required 
eases,°? are not required in equity causes triable 


statute, exceptions, 


anew on appeal.®® 
[§ 809] 


Jaw.®8 
[§ 810] 
and Conduct of Trial in General. 


Jack, 59 Iowa 632, 13 NW 724; Pow- 
ers v. O’Brien County, 54 Iowa 5015, 16 
NW 720; Abbott v. Barton, 47 Nebr. 
822, 66 NW 838. See also supra §§ 
804, 805. (2) An exception. to the 
decree in an equity case is not suffi- 
cient to bring up for review the prior 
ruling on a demurrer. Warner v. 
Norwegian Cemetery Assoc., (Iowa) 
112 NW 176. (3) In Kentucky the 
court can review a case in equity on 
exceptions to an order sustaining a 
demurrer to an answer and refusing 
leave to file an amended answer, al- 
though there may be no exception to 
the order submitting the cause or to 
the final judgment. Mathews v. 
Mathews, 29 SW 862, 16 Kyl 788. 
{d] In Maryland, by statute, (1) 
the appellate court cannot, in the ab- 
sence of proper exceptions, consider 
matters relating to the competency 
of witnesses and the taking of proof. 
Young v. Omohundro, 69 Md. 424, 16 
A 120; Cross v. Cohen, 3 Gill 257; 
arwood v. Jones, 10 Gill & J. 404, 33 
AmD 180. (2) But, under the act of 
1832 § 5, the court may, in the ab- 
sence of "exception to the sufficiency 
of the averments of the bill, consider 
them as constituting a part of the 
equity of the cause. Eyler v. Crabbs, 
2 Md. 137,°56 AmD 711; Thomas ov. 
Doub, 1 Md. 252. (3) The statute 
does not preclude consideration of an 
objection, made for the first time, 
that the relief should have been 
sought by petition and not by origi- 


nal pill. Boteler v. Beall, 7 Gill & J. 
389. 
fe] In Virginia an exception to 


the amount of a commissioner’s fees 
must be taken by exception in the 
trial court; otherwise, on the filing 
of a proper affidavit, he will be al- 
lowed his fees. Shipman v. Fletcher, 
$3 Va. 349, 2 SE 198. 

65. See preceding note. 

66. Miller v. Whelan, 158 Ill. 544, 
42 NE 59; Chicago Artesian Well Co. 
v. Connecticut Mut. L. Ins. Co., 57 
Til. 424; Wittmann v. Wittmann, 110 
Tll. A. 201; Cochrane v. Breckenridge, 
75 Iowa 213, 39 NW 274; Dicken v. 
Morgan, 59 Towa 157, 13 NW 57; Mize 
v. Jackson, 32 SW 467, 17 Kyl 50? 
Newcomb v. White, 5 'N. M. 435, 23 
P 671. But see’ Lilly v. Menke, 92 
. 854. 

Hay v. Miller, 48 Nebr. 156, 66 
PADS. 


68. U. S—McLaughlin v. Potomac 
Bank, 7 How. 250 12) Bred s675s 
Brockett v. Brockett, 3 How. 691, 11 
L. ed. 786. 

Jll.— Gifford v. Gifford, 154 Ill. A. 
416 (holding that, while it is the gen- 
eral rule that exceptions need not be 
taken and preserved in the trial of a 
chancery cause, yet exceptions should 
be taken to adverse rulings in a chan- 
cery cause tried by a jury, where the 
trial by jury is a matter of right by 
statute); Henline vy. Brady, 110 Ill. 
A. 75 (trial by jury on will con- 
test) 


(b) Issues out of Chancery. Error as 
to the form in which an issue out of chancery is 
submitted to the jury must be excepted to; and, 
on the trial of such issues, it is necessary, in order 
to authorize a consideration of the propriety of the 
rulings on evidence and of other rulings at the trial, 
that exceptions be saved as in ordinary actions at 


(3) Applications of Rule—(a) Mode 
The rule requir- 
ing exceptions to be saved in the court below for 
the purpose of review applies generally to all rul- 
ings and objections with respect to the mode and 
conduct of the trial;°® and as a rule therefore 


APPEAL AND ERROR 


in some 


N. H.—Dodge v. Griswold, 12 N. H. 


Bilos 
Va.—Lee v. Boak, 11 Gratt. (52 
Va.) 182. 


Wis.—Stadler v. Grieben, 61 Wis. 
500, 21 NW 629. yi 

[a] The exceptions must be 
brought before the court of chan- 
cery, and passed upon by it, before 
they can be considered by the appel- 
late court. McLaughlin v. Potomac 
Bank, 7 How. (U. S.) 220, 12 L. ed. 
675; Brockett v. Brockett, 3 How. 
GUS )g6 oT eds, eds 7136: 

69. See cases infra this section. 

[a] Propriety of exceptions.— 
“Although exceptions are generally 
taken to some ruling, or want of rul- 
ing, of the court in the progress of 
the trial in the admission or rejec- 
tion of evidence or the interpretation 
of instruments, yet they can be taken 


to its action or want of proper ac-. 


tion upon any proceeding in the prog- 
ress of the trial from its commence- 
ment to its conclusion, and when 
properly presented can be considered 
by the court on writ of error.” Per 
Niel, J.) yin VWilsone ve U.S 5-149 Wu. 
S66) 675s SCU 765387 Th: ed. 9650 

[b] Error in statement of claim. 
—Any error by the trial judge in a 
mere statement of the claim of plain- 
tiff, if a ruling, cannot be considered 
on appeal where it was not excepted 
to by appellant at the time. Patter- 
rae v. Gore, 177 Mich. 591, 148 NW 

70. Klotz v. Perteet, 101 Mo. 213, 
13 SW 955; Vining v. Franklin F. Ins. 
Co., 89 Mo. A. 311. But see Meech 
Va; Brown, 1 Milt!) GN. Y¥e257} 4 Abb 
Pr 19 (holding that the right to a 
trial by jury when demanded will 
not be lost by the failure to ex- 
cept). 

71. Randall v. Freed, 154 Cal. 299, 
97 P 669; Weigle v. Cascade F. & M. 
Ins. Co., 12 Wash. 449, 41 P 53. See 
also McLaughlin Vv. Potomac Beg %4 
How. (U. S.) 220, 12 L. ed. 

72. Central Covington v. Nae ae 
70 SW 622, 24 Kyl 1092. 

73. Commercial, etc., Bank v. Lum, 
8 Miss. 414. 

74. Ind.—Ohio, etc., R. Co. v. Stein, 
140 Ind. 61, 39 NE 246. 

Mo.—Ross v. Grand Pants Co., 241 
Mo. 296, 145 SW 410 (inadvertent 
omission to swear one of the jurors); 
Preston v. Hannibal, etce., R. Co., 132 
Mo. 111, 33 SW 783. 

N. Y.~—Voorhees v. Dorr, 51 Barb. 
580. 

Or.—Nelson vy. St. Helens Timber 
Col 6GGLOLRSS (07 teswe) LLG Te 235) PALES? 
Sab Lata v. Woodhouse, 26 Pa. 

[a] Ignorance of ground of excep- 
tion.— It has also been held that the 
failure of a party to except to an in- 
advertent omission to administer an 
oath to one of the jurors cannot be 
excused so as to obtain a review on 
appeal by showing that counsel did 
not know of the omission. Ross vy. 
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proper and timely exceptions are necessary to a 
review of rulings refusing a jury trial;”° of the 
action of the court in calling a jury to try questions 
of fact involved in the case;™ of the selection of a 
special judge; of an order permitting two defend- 
ants to sever in their defense;’* of irregularities 
or errors in drawing, 
ing, or swearing the jury;™* of misconduct of the 
jury;7> of the action of the court in allowing the 
jury to separate,’® in failing to send the jury out 
of the room during argument and decision of a 
motion,’ or in directing the jury to retire a second 
time after having rendered a verdict;7® of an order 
requiring, or refusing to require, plaintiff to elect 
upon which count of his complaint he will pro- 
ceed; of a ruling limiting the number of witnesses 
on a given point;®° of the conduct or remarks of 
the presiding judge;*! of objectionable conduct or 


selecting, summoning, impanel- 


Grand Pants Co., 241 Mo. 296, 145 
SW 410. 


bin ae Leeser v. Boekhoff, 38 Mo. A. 


76. Wilkerson v. Com., 88 Ky. 29, 
9 SW 836, 10 KyL 656. 

77. Illinois Cent. R. Co. v. Griffin, 
80 Fed. 278, 25 CCA 4138. 

78. Nichols, etc., Co. v. Russell, 
(Iowa) 91 NW 913 (holding that, 
where no exception was taken to the 
court directing the jury to retire a 
second time after having rendered a 
verdict, the action of the court can- 
not be reviewed on a general excep- 
tion to the entry of judgment follow- 
ing the second verdict, which was in- 
consistent with the first). 

79. Finley v. Brown, 22 Iowa 538; 
Miller v. Rankin, 155 Mo. A. 394, 137 
SW 15; Hammett v. Trueworthy, 51 
Mo. A. 281; Tuckwood y. Hanthorn, 
67 Wis. 326, 30 NW 705. Contra in 
New York Byrne v. John Gillies 
Cos 144 App. Div. 677, 1429 NYS 

80. Skeen v. Mooney, 8 Utah 157, 
30) P 363. 

81. U. S.—Drumm-Flato Commn: 
Co. v. Hdmisson, 208 U. 8. 534, 28 SCt 
367, 52 L. ed. 606 [aff 17 Okl. 344, 
87 P 311]; Alwart Bros. Coal Co. v. 
Royal Colliery Co., 211 Fed. 313, 127 
COANE Robinson v. Van Hooser, 
196 Fed. 620, 116 CCA 294; Smith v. 
Hopkins, 120 Fed. 921, 57 CCA OSs 
Illinois Cent. R. Co. v. Griffin, 80 Fed. 
278, 25 CCA, 413. 

Ala.—Geter v. Central Coal Co., 149 
Ala. 578, 43 S 367. 

Ark.—Southwestern Tel. ete. Co. 
v. Abeles, 94 Ark. 254, 126 SW T24 
(remarks in excluding evidence). 

Ill.—Elgin, ete., R. Co. v. Lawlor, 
229 Jl). 621, 82 NE 407. [aff 132° Tis 
A. 280]; Nelson v. Leiter, 190° TIl. 
414, 60 NE 851, 88 AmSR 142 [aff 93 
Ill. A. 176]; Hall v. Emporia First 
Nat. Bank, 133 Ill. 234, 24 NE 546; 
Mulliner v. Bronson, 114 Ill. 510, 2 
NE 671; Comarofski v. Saline Coun- 
ty Coal Co., 161 Ill. A. 288; Elgin, 
etce., R. Co. v. Lawlor, 132 Ill. A. 280 
[aff 229 Ill. 621, 82 NE 407]; Variety 
Mfg. Co. v. Landaker, 129 Ill. A. 630; 
Hey svi Hawkins, £20 Dilse Ate e483= 
Deane v. Denver, ete, R. Co., 77 Ill. 
ieee Yunker v. Marshall, 65 Ill. A. 

Ind.—Chicago, etc., R. Co. v. Brown, 
157 Ind. 544, 60 NE 346: Fritzinger v. 
State, 31 Ind. A. 350, 67 NE 1006. 

Towa. Kinney v. Reed, 145 NW 
900; Caldwell v. Traveling Men’s As- 
soc., 156 Iowa 327, 136 NW 678 (re- 
marks urging agreement of jury); 
Payne v. Waterloo, ete., R. Co., 153 
Iowa 445, 133 NW _ 781; Mallory 
Commn, Co. v. Elwood, 120 Iowa 632, 
95 NW 176; Halley vy. Tichenor, 120 
Iowa 164, 94 NW 472; Nichols, ete., 
Co. v. Russell, 91 NW 913; Long v. 
Travellers’ Ins. Co., 113 Iowa 259, 85 
NW 24; Osborn y. Ratliff, 53 Iowa 
748, 5 NW 746. 

Ky.—Employers’ 


Liability Assur. 
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remarks of counsel during the progress of the trial, | or in the course 


Corp. v. Stanley Deposit Bank, 149 
Ky. 735, 149 SW 1025. \ 

Md.—Joseph Joseph Bros. Co. v. 
Schonthal Iron, etc., Co., 99 Md. 382, 
58 A 205. 

Mich.—McCain v. Smith, 172 Mich. 
1, 1837 NW 616; Wilson v. Royal 
Neighbors of America, 139 Mich. 423, 
102 NW 957; Furbush vy. Maryland 
Casualty Co., 133 Mich. 479, 95 NW 


Souk 

: an, 70 Minn. 
453, 73 NW 253 (communications be- 
tween the judge and a juror in open 
court after the charge and before re- 
tirement of the jury). 

Mo.—Gardner vy. Metropolitan St. 
R. Co., 167 Mo. A. 605, 152 SW 98. 

Mont.—Gehlert v. Quinn, 35 Mont. 
451, 90 P 168. 

Nebr.—Republican Valley R. Co. v. 
Arnold, 13 Nebr. 485, 14 NW 478. 

N. Y.—Norwegian Lutheran Trin- 
ity Church v. Krelsovitch, 147 App. 
Div. 108, 131 NYS 845; Bender v. 
Bahr Trucking Co., 144 App. Div. 742, 
129 NYS 737. (holding that, where the 
jury returned for further instruc- 
tions, and the trial court said to the 
respective counsel that he desired no 
further requests in the. presence of 
the jury, and the counsel made no 
requests and took no exceptions to 
the court’s statement, neither could 
complain of the conduct of the court 
on appeal); Gardner v. Pitcher, 109 
App. Div. 106, 95 NYS 678, 17 NvYAnn 
Cas 259 [aff 185 N. Y. 534 mem, 77 
NE 1187 mem]; Diamond v. Planet 
Mills Mfg. Co., 97 App. Div. 43, 89 N 
YS 635. 

Okl.—Drumm-Flato Commn. Co. v. 
Edmisson, 17 Okl. 344, 87 P 311. 

PA. i i ' ue 
Tract: Co, 225 'Pa. 560, 749 A’ %420 
(judge’s answer to communications 
of the jury); Irvin v. Kutruff, 152 Pa. 
609, 25 A 196; Cutter v. Pierson, 26 
Pa. Super. 10 (answer of court to in- 
quiry by the jury after completion 
of the charge and retirement of the 
jury). 

Ss. C.—Sharpton v. “ee etc., R. 
Coy 72'S. C..162, 52'SH 5 

Tex.—Sabine, ete, to. v. Brou- 


sard, 75 Tex. 597, 12 SW 1126; Texas, 


etc., R. Co. v. Broom, 53 Tex. Civ. A. 
78, 114 SW 655; Ross v. Moskowitz, 
(Civ. A.) 95 SW 86 [aff 100 Tex. 434, 
100 SW 768]. 

Wash.—Manhattan Bldg. Co. v. Se- 


attle, 52 Wash. 226, 100 P 330; Hal- 
verson v. Seattle Electric Co. 35 
Wash. 600, 77 P 1058 

Wis.—Lightfoot v. Winnebago 
Tract. Co., 123 Wis. 479, 102 NW 30; 
Vass v. Waukesha, 90 Wis. 337, 63 
NW 280. 

[a] Sufficiency of exceptions.— 


(1) The exception must be to the con- 
duct or remarks of the judge which 
are claimed to be prejudicial and 
must be specific. Hey v. Hawkins, 
120 Ill. A. 483; Joseph Joseph Bros. 
Co. v. Schonthal Iron, etc., Co., 99 
Md. 382, 58 A 205. And see supra § 
803. (2) In order to preserve for 
review the question as to the propri- 
ety of remarks of the trial judge, on 
the admission of evidence, it is es- 
sential that they be excepted to. 
Mere exceptions taken to them as 
constituting rulings on evidence are 
not sufficient. Hey v. Hawkins, su- 
pra. (3) And where the court re- 
fuses to allow counsel to ask a wit- 
ness a certain question, remarking 
that counsel must “treat the witness 
fairly,” an exception merely to the 
rejection of the question does not en- 
title the party to object on appeal 
to the remarks of the court in ex- 
cluding the question. Chicago, etc, 
R. Co. v. Brown, 157 Ind. 544, 60 NE 
346. (4) An exception to the refusal 
of a trial judge to dismiss a com- 
plaint does not raise on appeal the 
question of the effect on the jury of 
remarks made by the judge in stating 
such refusal. O’Donnell v. New York, 
ete., R. Co., 8 Daly (N. Y.) 409. 


-cago St. 


[b] Excuse for failure to except. 
—(1) Where neither defendant nor 
his attorney knew that a prejudicial 
remark of the trial court was heard 
by the jury, and two of the jurors 
make affidavit that some of the ju- 
rors heard the remark and were prej- 
udiced thereby, the failure of defend- 
ant to except to the remark at the 
time does not prevent a review of 
the court’s refusal to grant a new 
trial on the ground that the remark 
was prejudicial. Riddle v. Riddle, 
(Tex. Civ. A.) 62 SW 970. (2) But 
failure to except to remarks by the 
court regarded as prejudicial is not 


excused because of the belief of 


counsel that to make objection would 
make a bad matter worse. Drumm- 
Flato Commn. Co. v. Edmisson, 208 
U. S534, 28 SCt 267,52) Lk. ,ed. 606 
[afi: 17- Oklbs 344, 63% Pe sy (3) 
Where on return of the jury for 
further instructions the trial court 
states to counsel that he desires no 
further requests in the presence of 
the jury, such statement is not suffi- 
cient to overawe counsel and so co- 
erce them as to excuse their failure 
to except to the court’s statement for 
the purpose of review on appeal. 
Bender v. Bahr Trucking Co., 144 
App. Div. 742, 129 NYS 737. 

{e] The propriety of taking an ap- 
plication for separate’ maintenance 
under advisement and postponing its 
decision so that the parties may be- 
come reconciled cannot be ‘reviewed 
unless excepted.to. Creasey v. Crea- 
sey, 168 Mo. A. 98, 151 SW 215. 

82. U. S.—Crumpton v. U. S., 138 
WS. 861, PISSCES5584 Li readirgs:: 
Cudahy Packing Co. v. Skoumal, 125 
Fed. 470, 60 CCA 306. 

Ala.—Cantrell v. Lindsey, 165 Ala. 
232, 51°S 558; Kansas ‘City, ete., R. 
Co. v. Webb, 97 Ala. 157, 11 S 888; 
Lunsford v. Dietrich, 93 Ala. 565, 9 
S 308, 30 AmSR 79. 

Ark.—St. Louis, ete, R. Co. 
Brown, 100 Ark. 107, 140 SW 279: 
Decker v. Laws, 74 Ark. 286, 85 Sw 
a 


Cal.—Matts v. oara: 4 Cal. Unrep. 
Casi691,0387 .P 159 

Ga.—David v. Tucker, 140 Ga. 240, 
78 SEH 909; Wheeless v. State, 92 Ga. 
19, 18 SE 303; Von Pollnitz v. State, 
92 Ga. 16, 18 SE 301, 44 AmSR 72; 
Ozburn v. State, 87 Ga. 173, 13 SE 
247; Poullain v. Poullain; 79 Ga. 11, 
4 SE 81. 

Ill.—Peterson v. Pusey, 237 Ill. 204, 
86 NE 692; Matthews v. Granger, 196 
Tll. 164, 63 NE 658 [aff 96 Tll. A. 536]; 
Boone v, Peo., 148 Ill. 440, 36 NE 99; 
Grand Lodge A. O. U. W. v. Belcham, 


145 Ill. 308, 33 NE 886; Holloway v. 
Johnson, 129) Dll (367, 210 NE 7.98: 
HWarll v. Peo., 99 Till. 123; Coffin v. 


Chicago, 159 Ill. A. 609; Dangerfield 
v. Hope, 157 Ill. A. 68; Kunkel v. 
Chicago Cons. Tract. Co., 156 Ill. A. 


393; Brittin v. McClelland, 156 111. 
A. 158; Sweeney v. Chicago City R. 
Co., 148 Ill. A. 351; Illinois Steel Co. 


v. Paige, 136 Ill. A. 410 [aff 233 T1l. 
313, 84 NE 239]; Aurora, ete, R. Co. 
v. Gary, 123 Ill. A. 163 [rev on other 
grounds 221 Ill. 29, 77 NE 465]; Pitts- 
burg, ete., R. Co. v. Campbell, 116 
Ti A. 93565) Chicago,ete,, RCo: hve 
Spence, 115 Ill. A. 465 [rev on other 
grounds 213 Ill. 220, 72 NE 796, 104 
AmSR 213]; Pittsburgh, ete., R. Co. 
v. Moore, 110 Ill. A. 304; West Chi- 
Bet Coe van lev ys US oct Til AS 
202; Elgin City R. Co. v. Wilson, 56 
Tll. A. 364; Snyder v. Travers, 45 
TAPAS 953; Chicago City R. Co. v. 
Duffin, 24 Ill. A. 28. 

Ind.—Hamilton v. Larrimer, 105 NE 
43; White v. Gregory, 126 Ind. 95, 25 
NE 806: Staser v. Hogan, 120 Ind. 
207, 21 NE 911, 22 NE 990; Grubb v. 
State, 117 Ind. 277, 20 NE 257, 725 
[foll Maybin v. Webster, 8 Ind. A. 
547, 35 NE 194, 36 NE 373]; Coleman 
v. State,< 11 1itinds 5637%13) NE ah00: 
Pierce v. State, 100 Ind. 535; Farman 
v. Lauman, 73 Ind. 568; McKinney v. 
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of argument to the court or jury;§? 


Shaw, etc., Mfg. Co.,’' 51 Ind. 219; 
Tucker v. Eastridge, 51 Ind. A. 632, 
100 NE 113; Houk v. Citizens’ Nat. 
Bank, 51 Ind. A. 628, 99 NE 437; 
Chicago, etc.,, R. Co. V. Champion, 9 
Ind. A. 510; 36 NE 2245) Sia NE Ads Do 
AmSR 357; Indianapolis Journal 
Newspaper Co. v. Pugh, 6 Ind. A. 510, 
33 NE 991; State v. Taylor, 5 Ind. A. 
29, 31 NE 548; Vannatta v. Duffy, 4 
Ind. A. 168, 30 NE 807; Evansville v. 
Thacker, 2 Ind. A. 370, 28 NE 559. 

Iowa.—Streeter  v. Marshalltown, 
123 Iowa 449, 99 NW 114. 

Kan.—Kansas ce v. McDonald, 60 
Kan. 481, 57 PB £23 

Ky.—Montgomery v. Morton, 143 
Ky. -793,) 1371 -SW 64054 -Barralls av. 
Quick, 74 SW 214, 24 KyL 2393; Chi- 
cago, etc., R. Co. v. Coffee, 7 Kyl 451. 

La.—State v. Mack, 45 La. Ann. 
1155, 14 S 141. 

Mass.—Com. v. Scott, 123 Mass. 
239, 25 AmR 87. 

Mich.—Hurd v. Northern Acc. Co; 
160 Mich. 535, 125 NW 414; Detroit 
Nat. Bank v. Union Trust Co., 158 
Mich. 557, 123 NW 28; Bennett v. 
Greenwood, 151 Mich. 274, 114 NW 
1019; Peo. v. MeGuire, 89 Mich. 64, 50 
NW 786; Bedford v. Penney, 65 Mich. 
667, 32 NW 888; Hart Mfg. Co. v. 
Mann’s Boudoir Car Co., 65 Mich. 564, 
32 NW 820; Maclean v. Scripps, 52 
Mich. 222, 17 NW 815, 18 NW 209. 

Minn.—Smith v. Kingman, 70 Minn. 
453, 73 NW 253; Mykleby v. Chicago, 
etc., R. Co., 49 Minn. 457, 52 NW 213; 
State v. Frelinghuysen, 43 Minn. 265 
(holding that a simple exception te 
the remarks of counsel, without call- 
ing upon the court to compel him to 
desist, was not sufficient); State v. 
Reid, 39 Minn. 277, 39 NW 796; Roehl 
v. Baasen, 8 Minn. 26. 

Miss.—Mississippi Cent. R. Co. v. 
Turnage, 95 Miss. 854, 49 S 840, 24 
LRANS 253. 

Mo.—Norris v. St. Louis, ete, R. 
Co., 239 Mo. 695, 144 SW 783; Mowry 
Vv. Norman, 223 Mo. 463, 122 SW 724; 
Eppstein v. Missouri Pac. RuACos 197 
Mo. 720, 94 SW 967; Casey v. Gill, 
154 Mo. 481, 55 SW 219; Doyle v. Mis- 
souri, etc., Trust Co., 140 Mo. 1, 41 
Sw 255; State v. Williams, 121 Mo. 
399, 126 Sw 339; State v. Taylor, 118 
Mo. 153, 24 SW 449: Burdoin v. Tren- 
ton, 116 Mo. 358, 22 SW 728; Evans v. 
Trenton,’ 112 Mo. 390, 20 SW. 614; 
State v. Taylor, 98 Mo. 240, 11 SW 
570; Sidekum vy. Wabash, etc, rh: Cor 
93 Mo. 400, 4 SW 701, 3 AmSR 549; 
State v. Pagels, 92 Mo. 300, 4 Sw 
931; Downs v. Racine- Sattley Col, 
175 Mo. A. 382, 162 SW 331; Stokes 
v. Metropolitan’ StRS Con, 173 Mo. A. 
676, 160 SW 46; Torreyson vi I St: 
Louis United R. Co., 164 Mo. A. 366, 
145 SW 106; Lynch v. Prudential Ins. 
Co., 150 Mo. A. 461, 131 SW 145; Bush 
v. Brandecker, 123 Mo. A. 470, 100 SW 
48; HMdger v. Kupper, 110 Mo. A. 280, 
85 SW 949; Sampson v. Atchison, etc., 
RECO OG Mo. A. 308; Obert v. Strube, 
51 Mo. A. 621; Kennedy v. Holladay, 
25 Mo. A. 503. 

Mont. pave A v. Wilcox, 11 Mont. 
77, (2U Pesgar 

Nebr.  SreDonala v. Brown, 90 
Nebr. 676, 134 NW 263; Bullis v. 
Drake, 20 Nebr. 167, 29-NW 292; Mc- 
Lain v. State, 18 Nebr. 154, 24 NW 
720; Bradshaw v. State, 17 Nebr. 147, 
22 Nw. 36 

N. i Walker v. Boston, ete., R. 
CoA N.VER 2b Aas reich Vv. 
Weare, 66 N. H. 582, 27 A 2 

Y.—Dimon v. ‘New Yous Cent. 

R. Ne 173 N. Y. 356, 635, 66 NE 1, 
628; Brauer v. New York City Inter- 
borough R. Co., 129 App. Div. 384, 113 
NYS 705; Groh v. Groh, 80 App. Div. 
85, 80 NYS 438 [rev on other grounds 
177 N. Y. 8, 68 NE 992]; Frischman 
y, Zimmermann, 19 Mise. 53, 42 NYS 
N. C.—In re Shelton, 143 N. C. 218, 


55 SE 705, 10 AnnCas 531. 
Okl.— Midland Valley R. Co. v. Lar- 
son, 41 Oki. 360, 138 P 173: Gann. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of rulings as to the right of counsel to open and 


close the argument,°? or as to the 


to argue or address the jury as to particular mat- 
ters;** of the reopening of a case after both par- 
ties have rested;*®° of the misconduct of a party, 


witness, or bystander during the 
trial;®° of refusal of the court to 


Ball, 26 Okl. 26, 110 P 1067; Coalgate 
Co. v. Bross, 25 Ok. 244, 107 P 425. 
Or.—State v. Abrams, 11 Or. 172, 8 
P 327; State v. Anderson, 10 Or. 448. 
Pa.—-Ickes Vv. Ickes, 237 Pa. 582,.85 
A 885, 44 LRANS 1118; Sheehan v. 
Rosen, 12 Pa. Super. 298. 
Tex.—Bonner v. Glenn, 79 Tex. 531, 
15 SW 572; Moore v. Moore, 73 Tex. 
382, 11 SW 396; Missouri, etc., R. Co. 
v. Nesbit, 43 Tex. Civ. A. 630, 97 SW 
$25; International, ete, R. Co. v. 
Mercer, (Civ. A.) 78 Sw. 562; Galves- 
ten, ete., R. Co. v. Miller, (Civ. As) 5 
SW 702: Western Union Tel. Co. v. 
Smith, (Civ. A.) 83 SW 742; Miller-v. 
State, -(Cr.. AD 025: SW. 634; Garner 
Me State, (Cr. A.) 24 SW 420; Jones v. 
State, 33 Tex. Cr..7, 238.SW 793; Da 
vis v. State, 32 Tex. Cr. 377, 23 SW 


794; Mathews v. State, 32 Tex. Cr. 
355, 23 SW 690; Norris v. State, 32 
Mesa Crs A222 SNWhog 25 ey OUR AV. 


State, 19 Tex. A. 536. 

Vt.—Wellman v. Carpenter, 86 Vt. 
490, 86 A 497. 

Va.—Price v. Com., 77 Va. 393. 

Wash.—Smith v. Hewitt-Lea Lum- 
ber Co., 55 Wash. 357,. 104 P 65); 
Columbia, ete., R. Co. v. Hawthorne, 
3-Wash, T. 353, 19 SW 25. 

Wis.—Meyer v. Milwaukee Plectric 
R., ete. Co., 116 Wis. 336, 93 NW 6; 
Lane v. Madison, 86 Wis. 453. 57 NW 
93; Wegner v. Second Ward Sav. 
Bank, 76 Wis. 242, 44 NW _ 1096; 
Heucke v. Milwaukee Citya RCo: 69 
Wis. 401, 34 NW 243; Mulcairns v. 
Janesville, 67 Wis. 24, 29 NW 565. 

[a] Mode of objection and excep- 
tion.—(1) The proper method of 
bringing before an appellate court for 
review remarks made by counsel, or 
a line of argument deemed improper, 
is to call the matter to the attention 
of the trial court by a seasonable ob- 
jection, and by taking an exception 
to the court’s action if the objection 
is overruled and incorporating the 
exception, together with a statement 
of the remarks complained of, or the 
line of argument pursued, in the bill 
of exceptions. An appellate court 
cannot consider such matter, where 
it appears in the record only from 
motions and affidavits filed after the 
trial, in connection with a motion for 
a new trial, and incorporated in the 
bill of exceptions, the allowance of 
such bill not being equivalent to a 
certificate by the trial judge of the 
truthfulness of the statements made 
in the papers so filed. Cudahy Pack- 
ing Co. v. Skoumal, 125 Fed. 470, 60 
CCA 306. (2) Where counsel desires 
to take advantage of an improper ar- 
gument by his adversary, he should 
first object and obtain a ruling of the 
court, to which he may take excep- 
tion if adverse, there being no such 
thing as exception to the argument. 
Sturonois v. Morris, 177 Ill. A. 514. 
(3) To put a court in error for cer- 
tain remarks of counsel, so as to pre- 
sent a case for reversal, the record 
must show a refusal by the trial 
court to instruct the jury to disre- 
gard the remarks, and an exception 
on such refusal. Kansas City, etc., 
R. Co. v. Webb, 97 Ala. 157, 11 S 888; 
Lunsford v. Dietrich, 93 Ala. 565, 9 
S 308, 30 AmSR 79; McDonald v. 
Brown, 90 Nebr. 676, 134 NW 263; 
Midland Valley R. Co. v. Larson, 41 
Okl. 360, 1388 P 173. And see other 
cases supra this note. (4) There is 
no set form by which an exception 
must be taken. “Any words which 
indicate to the court that the party 
believes the ruling erroneous, and 
that he will insist on it in the motion 
for a new trial or arrest of judgment, 
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right of counsel 
[§ 811] 


progress of the 


require plaintiff, | saved below.®® 

appeal or writ of error is sufficient.” 
Evans v. Trenton, 112 Mo. 390, 399, 
20 SW 614. (5) In Pennsylvania an 
assignment of error to improper re- 
marks of counsel must show a re- 
quest for the withdrawal of a juror 
and continuance, a refusal of such 
request, and an exception granted by 
the trial judge, a mere objection to 
the remarks and exception noted be- 
ing insufficient. Ickes v. Ickes, 237 
Pa. 582, 85 A 885, 44 LRANS 118. 
(6) As to the mode and sufficiency of 
saving exceptions see also Lunsford 
v. Dietrich, 93 Ala. 565, 9 S 308, 30 
AmSR 79; Johnston Bros. Co. v. 
Brentley 2° Ala, A. 281.56 S 742; 
Rhodes v. Rogers, 134 Ga. 551, 68 SE 
323; Matthews v. Granger, 196 Til. 
164, 68 NE 658 [aff 96 Ill. A. 536]; 
Detroit Nat. Bank v Union Trust Co., 
158 Mich. 557, 123 NW 28; Mowry v. 
Norman, 223 Mo. 463, 122 SW 1724; 
Evans v. Trenton, 112 Mo. 390, 20 SW 


€14; and Trial [38 Cyc 1508]. See 
also supra § 763. 
{b] Specific exception.—(1) The 


exception must be sufficiently specific 
to direct the attention of the court 
to the particular misconduct or im- 
propriety complained of. Galveston, 
etc, R. Co. v. Miller, (Tex. Civ. A.) 
5% SW 702......C2):;Thus;, insan’ aetion 
against a railroad company for death 
of plaintiff’s intestate, where coun- 
sel for plaintiff stated to the jury 
that it was his judgment, from the 
evidence, that the widow should re- 
ceive ten thousand dollars, and each 
of two children five thousand dollars, 
and the jury’s verdict corresponded 
with those amounts, it was held that 
an exception to such statement, on 
the ground that it was the province 
of the jury to determine the amount 
of damages, did not preserve for re- 
view on a bill of exceptions the ques- 
tion as to whether. the statements 
prejudiced the jury. Galveston, etc., 
R. Co. v. Miller, supra. (3) So, also, 
a general exception to a ruling, on an 
objection to argument of defendant’s 
counsel, that the argument was 
proper if it was a legitimate conclu- 
sion from any legitimate evidence, 
and that whatever evidence was in 
could be argued, was insufficient to 
preserve error for review, in the ab- 
sence of any showing in the object- 
ing motion that the argument was 
not authorized by any evidence in the 
record. David v. Tucker, 140 Ga. 240, 
78 SE 909. (4) Where, although ob- 
jections to alleged improper remarks 
of counsel were made and overruled 
separately, only one exception was 
taken to all of the rulings, and some 
of the remarks were not improper or 
prejudicial, the exception could not 
be sustained. Birmingham R., etc., 
Co. v. Gonzalez, (Ala.) 61 S 80. (5) 
An exception to argument of plain- 
tiff's counsel, which shows on its 
face that those were not his exact 
words, is not sufficiently certain to 
warrant consideration on appeal. 
Wellman.v. Carpenter, 86 Vt. 490, 86 
A 497. 

[ec] When exception excused.—(1) 
It has been held, however, that argu- 
ment of counsel will be reviewed on 
appeal, although no exception was 
taken thereto, where the trial court 
had established a rule that he would 
not sustain an objection to improper 
argument, and would not instruct the 
jury to Boers an argument. Gal- 
veston, etc., Co. v. Washington, 
(Tex. Civ. ae 92 SW 1054. (2) But 
the fact that during the trial appel- 
lant’s attorney was called from the 
courtroom, and left a young and in- 
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in a personal injury action, to submit to a physical 
examination ;*" of rulings with respect to a view of 
the premises by the jury.®® 

(b) Competency of Witnesses. 
leged incompetency of a witness will not be con- 
sidered where no exception on that ground was 
In some jurisdictions, however, no 


The al- 


experienced attorney to represent 
him, and the latter, by reason of his 
inexperience, failed to object to mis- 
conduct of the opposing counsel in 
his address to the jury, does not jus- 
tify the consideration of such con- 
duct on appeal, in the absence of ex- 


ception. Barrall v. Quick,.74 SW 214, 
24 KyL 2393. 
[d] General exception.—W here 


some parts of an argument are au- 
thorized by the evidence, an excep- 
tion to the entire argument is not 
well taken. Louisville, etc., R. Co. v.° 
Hurt, (Ala.) 13 S§ 130. 

[e] The extent to which an excep- 
tion is taken to the remarks of coun- 
sel is a question of fact for the trial 
court. Walker v. Boston, etc., R. Co., 
71 N. H. 271, 51 A 918. : 

[f] Exception not allowed.—A 
party whose objection to the miscon- 
duct of counsel is sustained should 
not be allowed an exception thereto, 
if he does not move to take the case 
from the jury, the proper function of 
an exception being to raise for review 
alleged errors of the trial court. 
Beeson v. McKinney, 87 Vt. 316, 89 A 

Necessity for ruling on exceptions 
see infra § 847. 

83. Craggs v. Bohart, 4 Ind. T. 
443, 69 SW 931. 

84. Brinkley v. Platt, 40 Md. 529; 
Wilkins v. Anderson, 11.Pa. 399. 

85. Ross v. Walker, 31 Mich. 120. 
86. Hartzell v. Murray, 127 Ill. A. 
608 [aff 224 Ill. 377, 79 NE 674] (hold- ~ 
ing that an exception should be en- 
tered, in order to preserve for review 
the question of the impropriety, as 
ground for reversal, of a remark 
made by a witness and an answer 
given thereto by a juror during the 
progress of the trial); Warren, etce., 
R., Co. v.) Shine; "((Bexs,Giv2-Aw) 1.0 
SW 518 (holding that the fact that 
plaintiff, suing for the death of her 
husband, constantly wept in the sight 
and hearing of the jury was not 
available, if at all, as a ground of re- 
versal, unless the same was in some 

way excepted to). 

87. Cedartown vy. Brooks, 2 Ga. A. 
583, 59 SH 836. 

88. Chicago, ete, R. Co. v. Leah, 
152 Ill. 249, 38 NE 556; Chicago Great 
Western R. Co. vy. MeMurchy, 93 Ill. 
A, 497; Gilmore v. H. W. Baker Co., 
12 Wash. 468, 41 P 124. 

893. U. S.-Downey v. Hicks, 14 
How. 240, 14 L. ed. 404. 

Ark.—Allen v. Hightower, 21 Ark. 


316; McCarron v. Cassidy, 18 Ark. 34; 
ash v. Clarksville Inst., 15 Ark. 
Cal.—Randall vy. Freed, 154 Cal. 


299 ila OOO: 

Fla.—Walker v. pe 34 Fla. 167, 
16 S 80, 48 AmSR 18 

Tl.—Millard v. Millard, 221 Til. 86, 
77 NE 595; Gillett v. Booth; 95. Ill. 
he Lodge v. Hampton, 116 Ill. A. 
414. 


Ing. 23ws 
Zion v. State, 3 Ind. 397. 

Iowa.—Auchampaugh vy. Schmidt, 
70 Iowa 642, 27 NW 805,59 AmR 
459; Schmidt v. Littig, 69 Iowa 277, 
28 NW 594. 

Ky.—H. Herrmann Saw Mill Co. v. 
Batley. 58 SW 449, 22 KyL 552; Al- 
exander v. Commonwealth Bank, 7 J. 
J. Marsh. 580; Ashby v. Sharp, 1 Litt. 
156; Respass v. Morton, Hard. 226. 

La.—Canal Bank vy. McGloin, 10 La. 
Ann, 240. 

Md.—Young v. Omohundro, 69 Md. 
424, 16 A 120; Grand United Order 
O. F. v. Merklin, 65 Md. 579, 5 A 544. 

N. Y.—Case v. Case, 49 Hun 838, 


Ind.—House v. House, 5 
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exception on that ground need be taken to a deposi- 
tion in a chancery cause;*? and there are other ex- 


ceptions to the general rule.%? 
[§ 812] 


eral. 


Smith 276. 

Or.—State v. Steeves, 29 Or. 85, 43 
P 947. 

Pa.—Crosetti’s Est., 13 Pa. Dist. 
431; Perot v. Harley, 1 Brewst. 407. 

S$: C—Henshaw v. Freer, 8 S. Cc: 
Eq. 311. 

Tenn.—German vy. German, 7 Coldw. 
180; Davis v. Roberts, 5 Humphr. 
ssh 

Tex.—Wright v. McCampbell, 75 
Tex. 644, 13 Sw 293; St. Paul F. & M. 
Ins" Cog *v. McGregor, Gon bexmooo: 
Nichols v. State, 32 Tex. Cr. 391, 23 
Sw 682. 

1 Wis. 


fone Gee v. Gould, 

$0. Fant v. Miller, 17 Gratt. (58 
Va.) 187; Vanscoy v. Stinchcomb, 29 
W. Va. 2638, 11 SE 927; Hill vy. Proc- 
ae 10 W. Va. 59. See also supra § 
743. 

91. Cochrane v. Breckenridge, 75 
Iowa 213, 39 NW 274 (in equity 


. S—Grand Trunk R. Co. v. 
141e OTS. 408) 128SCt 629 86 
+ PORTE OV, NS So bed Fed. 
49, 58 CCA 231; St. Louis Cons. Coal 
Co. v. Polar Wave Ice Co., 106 Fed. 
19S, eC CAS Gs. 

Ala.—Thomas v. Williams, 170 Ala. 
522, 54 S 494; German v. Brown, 145 
Ala. 564, 39 S 742; Bingham v. David- 
son, 141 Ala. 551, 37 S 738; Saltmarsh 
v. Bower, 22 Ala. 221; Rives v. Mc- 
Losky, 5 Stew. & P. 330; Yolande 
Coal, etc., Co. v. Norwood, 4 Ala. A. 
390,958 S/ 118: 

Ark.—Young vy. Stevenson, 75 Ark. 
181, 86 SW 1000. 

Cal.—Wise v. Wakefield, 118 Cal. 
107, 50 P 310; Dickerson v. Dickerson, 
TOS"Call 3515-41 P-475. 

Colo.—Cone v. Montgomery, 25 
Colon £2707 seo sn se 0522 Mit. Walson 
Gold, etc., Min. Co. v. Burbridge, 11 
Colo. A. 487, 53 P 826; Rouse v. Wal- 
lace, 10 Colo. A. 93, 50 P 366. 

Conn.—Post v. Hartford St. R. Co., 
72 Conn. 362, 44 A 547. 

D. C.—wWilkins v. Hillman, 8 App. 
469. 

Ga.—Cook v. Kilgo, 111 Ga. 817, 35 
SE 673 

Tl. —Elgin, ete., R. Co. v. Lawlor, 
229 Ill. 621, $2 NE 407; Rohrhof v. 
Schmidt, 218 Ill. 585, 75 NE 1062; 
Hulbert v. Chicago, 217 Ill. 286, 75 
NE. 486; Chicago Great Western R. 
Co. v. Mohan, 187 Ill. 281, 58 NE 
395; McGuire v. Gilbert, 180 Ill. 96, 
54 NE 167; Bloomington v. Legg, 151 
Tll. 9, 37 NE 696, 42 AmSR 216; 
Ereeze v. Harris, 162 UII. A. 118; 
O Here ve sR Co: 1b) WEA 2085 
Fabian v. Traeger, 117 Ill. A. 176 [aff 
215 WLI 2207-745 NE Wd se Bartz ov. 
Chicago City R. Co., 116 Ill. A. 554; 
McGuire v. Gilbert, 80 Ill. A. 235; 
Huthmacher v. Lowman, 66 Ill. A 
448. 

Ind.—Indianapolis St. R. Co. v. 
Hockett, 159 Ind. 677, 66 NE 39; 
Flynn v. Hayes, 69 Ind. 59; Bartholo- 
mew County v. Boynton, 37 Ind. 1195s 
Fleener v. Johnson, 38 Ind. A. 334, 
77 NE 366; Union City Electric Light, 
ete., Co. v. Jaqua, 26 Ind. A. 160, 58 
NE 508. 

Ind. T.—Eddings v. Boner, 1 Ind. 

Ottumwa, 113 


iio is Sul WV LO: 

Iowa.—Parker_ v. 
Iowa 649, 85 NW 805; Delmonica Ho- 
tel Co. v. Smith, 112 Iowa 659, 84 
NW 906. 


(c) Rulings as to Evidence—aa. In Gen- 
It may be laid down as a general proposi- 
tion that rulings respecting evidence, unless duly 
and specifically “excepted to, will be deemed to have 
been waived by the complaining party, and will not 
be considered in the appellate court. 
jurisdictions, however, statutes have. been enacted 
rendering formal exceptions to rulings on evidence 


1 NYS 714; Fenn v. Timpson, 4 E. D.' 
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In some 


Kan.—Fleming v. Latham, 48 Kan. 
Nikos Or Eael Go 

Ky.—H. Herrmann Saw Mill Co. v. 
Bailey, 58 SW 449, 22 KyL 552; Bar- 
ret v. Godshaw, i2 Bush 592; Ter- 
rill v. Jennings, 1 Metc. 450. 

Md.—Matthews v. Targarona, 104 
Md. 442, 65 A 60, 10 AnnCas 153; 
ad Vi a See 103 Md: 352, 63 A 
v 

Mass.—Lee v. Methodist Episcopal 
Church, 193 Mass. 47, 78 NE 646; 
Jennings v. Wyzanski, 188 Mass. 285, 
74 NE 347; Walkup v. Pickering, 176 
Mass. 174, 57 NE 364. 

Mich.—Stauber v. Ellett, 140 Mich. 
271, 103 NW 606; Childs v. Nordella, 
116 Mich. 511, 74 NW 713; Banks v. 
Cramer, 109 Mich. 168, 66 NW 946; 
Fitzpatrick v. Hoffman, 104 Mich. 228, 
62 NW 349. 

Minn.—Cady v. Cady, 91 Minn. 137, 
97 NW 580. 

Mo.—Bungenstock v. Nishnabotna 
Drain. Dist., 163 Mo. 198, 64 SW 149; 
Evans-Snyder-Buell Co. v. Turner, 
143 Mo. 6388, 45 SW 654; Forster Vin- 
egar Mfg. Co. v. Guggemos, 98 Mo. 
391, 11 SW 966; Korte v. Hoffman, 97 
Mo. 284, 10 SW 390; Wolfson v. Un- 
derhill, 47 Mo. 503; Security State 
Bank viv Peck)! 859s Mos CASe Ai 120 
SW 762; Dreyfus v. St. Louis, etc., 
R. Co. 124° Mo; Av 585, 102) "Swe 58: 
Mitchell v. Robertson, 117 Mo. A. 348, 
93 SW 871; Shaefer v. Missouri Pac. 
R. Co., 98 Mo.. A. 445, 72 SW 154; 
Chaney v. Missouri Pace. R. Co., 97 
Mo. A. 541, 71 SW 473; Smith v. Dow- 
ling, 85 Mo. A. 514; Kahn v. Over- 
stolz, 82 Mo. A. 235; Murphy v. Black, 
78 Mo. A. 316; Herman v. St. Louis R. 
Co., 77 Mo. A. 377; Wilson v. Reeves, 
70 Mo. A. 80; Trenton v. Devorss, 70 
Mo. A. 8. 

Mont. — Gregg v. 
Mont 519) 57 B92: 

Nebri:—Bennett v. 
Nebr. 278, 72 NW 268; Costello v. 
Kottas, 52 Nebr. 15, 71 NW _ 950; 
Johnson v. Swayze, 35 Nebr. 117, 52 
NW 835; Ish v. Marsh, 1 Nebr. (Un- 
off.) 864, 96 NW 58; Darrah v. Juel, 
1 Nebr. (Unoff.) 834, 96 NW 166. 
Baap J.—Ward v. Ward, 22 N. J. L. 

N. Y.—Stewart v. Ferguson, 164 N. 
Wa 553;058 NE 5662 0fatl 52 App. Div. 
317, 65 NYS 149]; Rieser v. Calvert 
Constr. Co., 108 NYS 747. 

Or.—Annans v. Sewell, 47 Or. 372, 
Silos S41 B95) eitsCyels 

Pa.—Levison v. Davis, 212 Pa. 148, 
61 A 819; Swope v. Snyder, 209 Pa. 
352, 58 A 669 (in equity suit); Simp- 
son v. Meyers, 197 Pa. 522, 47 A 868; 
Cutter v. Pierson, 26 Pa. Super. 10; 
Schondorf v. Griffith, 13 Pa. Super. 


580. 

R. I.—Vassar v. Lancaster, 30 R. I. 
2215774 ANTI. 

S. D.—Redwater Land, etc., Co. v. 
Jones, 27 S. D. 194, 130 NW 85. 

Tenn.—Stacker v. Louisville, etce., 
R. Co., 106 Tenn. 450, 61 SW _ 766; 
Sutton v. Sutton, (Ch. A.) 58 SW 891; 
Southern Iron Car Line vy. Hast Ten- 
nessee, etc., R. Co., (Ch. A.) 42 SW 
529. 

Tex.—Texas Loan Agency vy. Flem- 
ing, 92 Tex. 458, 49 SW 1039, 44 LRA 
279 [rev 18 Tex. Civ. A. 668, 46 SW 
63]; Orr, ete., Shoe Co. v. Ferrell, 68 
Tex. 638, 5 SW 490; St. Louis, ete., R. 
Co. v. White, (Civ. A.) 103 SW 673.° 

Utah.—Lebcher v. Lambert, 23 
Uitaht a 63 es 6282 


Kommers, 22 


McDonald, 52 


[§ 813] bb. Admission and Exclusion.°* 
well settled rule in most jurisdictions is that al- 
leged errors in rulings of the lower court in admit- 
ting or excluding evidence cannot be reviewed on 
appeal unless an exception was taken, and that a 
mere objection to the evidence or ruling, not fol- 
lowed by an exception, is insufficient to preserve 
the question for review,®> and as a rule the excep- 


a) ee 
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unnecessary, either generally or under particular 


The 


Vt.—Marcy v. Parker, TS Vibe (3, Oe 
Agel Os 

Wash.—State v. pe aa 16 Wash. 
249, 47 P 443, 49 P 216 

Wis.—Dickson v. Bills, 144 Wis. 
171, 128 NW 868; Moss v. Vroman, 5 
Wis. 147. 

And see cases infra § 813 et seq. 

Time of exception see infra § 843. 

Repetition of exceptions see infra § 
43 


93. See supra § 802. 

[a] In Washington, when an ob- 
jection is interposed and a ruling 
made, on an offer of evidence, 2 Bal- 
linger Annot. Codes & St. § 5054 
(Pierce Code § 671), dispenses with 
formal exceptions in order to review 
the ruling. Nelson v. Western Steam 
Nav. Co., 52 Wash. 177, 100 P 325. 

94. Time and repetition of excep- 
tions see infra § 843. 

95. U.S.—Laber vy. Cooper, 7 Wall. 
565, 19 L. ed. 151; Poole v. Fleeger, 
11 Pet. 185, 9 L. ed. 680; Gibson v. 
Luther, 196 Fed. 203, 116 CCA 35; 
Sun Pub. Co. v. Lake Erie Asphalt 
Block Co., 157 Fed. 80, 84 CCA 584. 

Ala.—Thomas v. Williams, 170 Ala. 
522, 54 S 494; Spear v. Lomax, 42 
Ala. 576; State Bank v. McDade, 4 


PORE: 

Cal.—vU. S. Oil, ete., Co. v. Bell, 153 
Cal. 781, 96 P 901;) Austin vw. An- 
drews, 71 Cal. 98, 16 P 546; Turner v. 
Eat ibat County Water Co., 25 Cal. 

7 

Fla.—Gainesville, ete., R. Co. v. 
Peck, 55 Fla. 402 46S 1019; Suarez 
v. State, 55 Fla. 187, 45 S 825; Tisch- 
ler v. Apple, 30 Fla. 132, 11 S 273; 
Coker v. Hayes, 16 Fla. 368. 

Ill1.—Cushing v. Poli, 151 Ill. A. 1; 
Dahlin v. Sherwin, 132 Ill. A. 566. 

Ind.—Cox v. Rash, 82 Ind. 519; Mc- 
Kinney v. Shaw, etc., Mfg. Co., 51 
Ind. 219; Wiler v. Manley, 51 Ind. 
UG9E Cleveland, ete., Ri Cofsv.sHad— 
ley, 40 Ind. A. 731, 82 NE 1025, 16 
LRANS 527 [reh den 170 Ind. 204, 82 
NE 1025, 84 NE 13, 16 LRANS 527, 
16 AnnCas 1]. 

Kan.—Benepe v. Wash., 38 Kan. 
407, 16 P 950. 

Ky. —Russell v. Marks, iu Metc. 37; 
Carrol v. Mays, 8 Dana 17 

La.—Gueringer v. His Creditors 33 
La. Ann. 1279; Burke v. Edey, 21 La. 
Ann. 749. 

Mich.—O’Dell v. Goff, 153 Mich. 643, 
117 NW 59. 

Mo.—Griffith v. Hanks, 91 Mo. 109, 
4 SW 508; Koegel v. Givens, 79 Mo. 
ness Home Sav. Bank v. Fiske, 135 
Mo. A. 8, 115 SW 495; Dreyfus v. St. 
Louis, etc., R. Co., 124 Mo. A. 585, 
102 SW 53; Heether v. Huntsville, 121 
Mo. A. 495, 97 SW 239; Springfield Vv. 
Ford, 40 Mo. A. 586; Fairgrieve v. 
Moberly, 29 Mo. A. 141 

N. Y.—MeCormack v. O’Connor, 62 
Mise. 297, 114 NYS 1030; Huller v- 
Wynne, 16 Mise. 580, 38 NYS 700; 
Gorlitzer v. Levenson, 107 NYS 130. 

N. C.—Daniel v. Atlantic Coast 
Line R. Co., 145 N. C. 51, 58 SE 601. 

Okl.—Rhome Milling Co. v. Farm- 
ers’, ete,, Nat. Bank, 40 Okl. 131, 136 
P 1095. : 

Pa.—Littieri v. Freda, 241 Pa. 21, 
88 A 82; Ewald v. Fidelity Title, etc., 
Co., 43 Pa. Super. 593; Yeager v. 
Sica 9 WklyNC 557. 
ar C.—Burri v. Whitner, 3 S. C. 

(Civ. A.) 


Tex.—Olcott v. Squires, 
144 SW 314; Western Union Tel. Co. 


~ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tion must be taken at the time of the ruling.®® 
the absence, therefore, of a proper and timely ex- 
ception, there can, as a general rule, be no review 


v. Johnsey, 49 Tex. Civ. A. 487, 109 
SW 251. 

Wash.—Scully vy. Book, 3 Wash. 
182, 28 P 556. 

W. Va.—Poling v. Ohio River R. 
Co., 38 W. Va. 645, 18 SE 782, 24 LRA 
215; State v. Harr, 38 W. Va. 58, 17 
SE 794. . 

96. See infra § 843. 

Cure of failure to except by mo- 

tion for new trial see infra § 843. 
' 97. U. S.—Choctaw, etc., R. Co. v. 
McDade, 191 U. S. 64, 24 SCt 24, 48 
L. ed. 96 [aff 112 Fed. 888, 50 CCA 
591]; Newport News, etc., Co. v. 
Pace, 158 U.S. 36, 15 SCt 748, 39 L. 
ed. 887; Toplitz v. Hedden, 146 U. S. 
252, 13 SCt'70, 36 L. ed. 961; Gibson 
v. Luther, 196 Fed. 203, 16 CCA 35; 
Mexico International Latid Co. v. 
Larkin, 195 Fed. 495, 115 CCA 405; 
St. Louis, ete. R. Co. v. Duke, 192 
Fed. 306, 112 CCA 564; Boyertown 
Nat. Bank v. Schufelt, 145 Fed. 509, 
76 CCA 187; Prioleau v. U. S., 143 
Fed. 320, 74 CCA 458; Potter v. U. S., 
122 Fed. 49, 58 CCA 231; White v. 
Wansey, 116 Fed. 345, 53 CCA 634; 
Felton v. Newport, 92 Fed. 470, 34 
CCA 470; Supreme Council C. K. v. 
New York Fidelity, etc., Co., 63 Fed. 
48, 11 CCA 96; Paxon v. Brown, 61 
Fed. 874, 10 CCA 135; Manhattan L. 
Ins. Co. v. Willis, 60 Fed. 236, 8 CCA 
594. 

Ala.—Climax Lumber Co. v. Bay 
City Mach. Works, 163 Ala. 654, 50 S 
935; German v. Browne, 145 Ala. 364, 
39:8 742; Vankirk Land, ete., Co. v. 
Green, 132 Ala. 348, 31 S 484; Louis- 
Willies’ etc., (RR. Cov. Binion, 107 Ala. 
645, 18 S 75; Quinn v. Ft. Payne, 12 
s 413; Croft v. Ferrell, 21 Ala. 351; 
Inge v. Boardman, 2 ‘Ala. oo be Nash- 
wille, etc., R. Co.v. Hinds,79 "Ala. A. 
534, 60 S 409. 

Ark.—Kansas City So. R. Co. v. 
Anderson, 104 Ark. 500, 149 SW 58; 
Cox, ete., Mach. Co. v. Forshee, 96 
Ark. 156, 131 SW 454; Southwestern 
Meli.e 6tes, | COs! V- Abeles, 94 Ark. 254, 
126 Sw 724, 140 AmSR 115,21 Ann 
Cas 1006; Little Rock R., ete., Colic 
Goerner, "80 Ark. 158, 95 SW "1007, 4 
LRANS 97, 10 AnnCas 273. 

Cal. —Randall v. Freed, 154 Cal. 299, 
Ope A669) nse Painter, 150 Cal. 
498, 89 P 98, 11 AnnCas 760; Woods 
Vv. ‘Jensen, 130 Cal. 200; 62 BP 473; 
Peo. v. Morino, 85 Cal. 515, 24 P 892; 
Covillaud v. Tanner, 7 Cal. 38; Mc- 
Vey v. Beam, 4 Cal. Unrep. Cas. 908, 
Some Lbs Van Leuven v. Van Leu- 
ven, 3 Cal. A. 409, 85 P 860. 

Colo.—Morris v. Everly, 19 Colo. 
529, 36 P 150; Brahoney v. Denver, 
etc., /R. Co., Th AColo. (27, 123 172° 
Altman v. Hoffman, 18 Golo. A. 283, 
WISP 395. 

Conn.—Post v. Hartford St. R. Co., 
72 Conn. 362, 44 A 547. 

Dak.—Terr. v. Keyes, 5 Dak. 244, 
38 NW 440. ; 

D. C.—Scott v. Herrell, 31 App. 45. 

Gare HilleevansVaniu Duzer i Ad 9 Ga, 
867, 36 SE 966; Cartersville v. Ma- 
guire, 84 Ga. 174, 10 SE 603. 

Ill.—Peo. v. Waite, 237 Ill. 164, 86 
NE 572 (must be specific) ; Chicago 
v. Saldman, 225 Ill. 625, 80 NE 349; 
Fabian v. Traeger, 215 Ill. 220, 74 
NE 131; Kehl v. Abram, 210 Ill. 218, 
71 NE 347, 102 AmSR 158 [aff 112 
TT. cAy, 174: Dick v. Zimmerman, 207 
Till. 636, 69 NE 754 [aff 105 Ill. A. 
615]; Bloomington v. Legg, 151 Ill. 9, 
37 NE 696, 42 AmSR 216 [aff 48 Ill. 
A. 459]; Chicago, ete., R. Co. v. Wolf, 
187 Til. .360;.27 NH 78; Littiech v. 
Mitchell, 73 Ill. 603; Freeze v. Har- 
ris, 162 Ill. A. 118; Hansen v. Crock- 
er, 160 Ill. A. 514; Kunkel v. Chicago 
Cons. Tract. Co., 156 Tll. A. 393; Cush- 
ing v. Poli, 151 Ill. A. 1; Fitzgerald 
v. Chicago, 144 Ill. A. 462; Savage v. 
Chicago, ete., R. Co., 142 Tll. A. 342 
[aff 238 Ill. 392, 87 NE 377]; Petersen 
Vv. Elgin, etc., Tract. Co., 142 Ill. A. 


[3 C. J.-58] 


APPEAL AND ERROR 
In 


34; Chicago, ete., R. Co. v. Heiling- 
enstein, 137 Ill. A. 35; Rosenweig v. 
McDermaid, 135 Ill. A. 595; Toledo, 
etc;? RasCoriw) Boazap 30 AY 17 
(failure to adhere to correct measure 
of damages); Chicago Union Tract. 
Co. ‘ve May, 125 5 TI eA. 71 442 ifiatis 227 
Ill. 530, 77 NE 933]; Cable Co. v. El- 
liott, 122 Tl. A. 342; Stryker v. Pen- 
dergast, 105 Til. A. 413; Voigt v. 
Anglo-American Provision Co., (104 
Ill. A. 423; Gray v. Meek, 101 Ill. A. 
463 [aff 199 Ill. 136, 64 NE 1020]; 
Chicago, etc., R. Co. v. Randolph, 101 


Til AS 2a afte 99 (Ta A268 165. INE 
142]; nee v.11 Denver, etc:, KiiCo., 
77 Ul. A. 242, 


Ind.—Taylor v. Taylor, 174 Ind. 
670, 93 NE 9; Indianapolis St. R. Co. 
v. Marschke, 166 Ind. 490, 77 NE 945; 
Sharpe v. Commercial Travelers’ 
Mut. Ace vA ssoc. ls) pubndin 925 2387, 
NE 353; Newlon v. Tyner, 128 Ind. 
466, 27 NE 168, 28 NE 59; Harter v. 
Eltzroth, 111 Ind. 159, 12 NE 129; 
Terre Haute, ete., R. Co: v. Crawford, 
100 Ind. 550; Rotan v. Stoeber, 81 Ind. 
145; Louisville, ete., R. Co. v. Wun- 
derlich, 81 Ind. 105; Swan v. Clark, 
80 Ind. 57; Railsback v. Greve, 58 Ind. 
72; McKinney v. Shaw, etc., Mfg. Co., 
51 Ind. 219; Wiler v. Manley, 51 Ind. 
169; McKinney v. Springer, 6 Ind. 
453; Kluse v. Sparks, 10 Ind. A. 444, 
36 NE 914, 37 NE 1047; Rees v. 
Blackwell, 6 Ind. A. 506, 33 NE 988; 
ee Vv. Jones, 1 Ind. A. 545, 28 NE 


Sona. T.—Boyertown Nat. Bank v. 
Schufelt, 5 Ind. T. 27, .82'SW 92:7: 

Iowa.—Parker _ v. Ottumwa, 113 
Iowa 649, 85 NW 805; Spelman v. 
Gill, 75 lowa 717, 38 NW 168; Mc- 
Reynolds v. McReynolds, 74 Iowa 89, 
36 NW 9038; Gale v. Bohanan, 73 Iowa 
501, 35 NW 599; Price v. Burlington, 
etc., R. Co., 42 Iowa 16. 

Kan.—Benepe v. Wash., 38 Kan. 
407, 16 P 950; Hagaman v. Neitzel, 385) 
Kan. 383; Shirk v. Sheridan, 10 Kan. 
A. 463, 62 P 436; Samuels vy. Burn- 
ham, (A.) 61 P 755. 

Ky.—Crawford v. Wiedemann, 158 
Ky. 333, 164 SW 981; Fish v. Welch, 
Lois Hoye 19s 162 TSW. bbas Boseysiw. 
Continental Ins. Co., 149 Ky. 631, 149 
SW 984; Nelson v. Nelson, 96 SW 
794, 29 KyL 885; Shippen v. Curry, 3 
Mete. 184; Stroud v. Simpson, 16 KyL 
318; White v.-Neville, 9 KyL 56. 

La.—Guéringer v. His Creditors, 33 
La. Ann. 1279; Burke v. Edey, 21 La. 
Ann. 749; Somerville v. Young, 3 La. 
Ann. 290; Cooper v. Polk, 2 La. Ann. 
158; Labarre v. Lambert, 3 Mart. N. 
S. 300; Babineau v. Cormier, 1 Mart. 


N. S. 456; Highlander v. Fluke, 5 
Mart. 442. 
Me.—Sproul v. Randell, 107 Me. 


274, 78 A 450; Robbins v. Lewiston, 
etc., R. Co., 107 Me. 42, 77 A 5387, 30 
LRANS 109, AnnCas1912C 92; An- 
derson Carriage Co. vy. Bartley, 102 
Me. 492, 67 A 567. 

Md.—Harris v. Hipsley, 122 Md. 
418, 89 A 852; Shugars v. Shugars, 
105 Md. 336, 66 A 273; Gerting v. 
Wells, 103 Md: 624, 64 A 298, 433; 
McCullough v. Biedler, 66 Md. 283, 7 
A 454; Mahoney v. Mackubin, 54 Md. 
268. 

Mass.— Golden v. Mannex, 214 
Mass. 502, 101 NE 1081; Larson v. 
Boston Hl. R. Co., 212 Mass. 262, 98 
NE 1048; Barker v. Lawrence Mfg. 
Co., 176 Mass. 203, 57 NE 366; Walk- 
up v. Pickering, 176 Mass. 174, 57 
NE 364; Bagley v. New York, etc. 
R..Co., 165 Mass. 160, 42 1 Dy yale 
Damon v. Carrol, 163 Mass. 404, 40 
NE 185. : 

Mich.—Rowell v. Battle Creek, 169 
Mich. 19, 135 NW 79, AnnCas1913D 
1204; J. H. Worden Lumber, etc., Co. 
v. Minneapolis, ete., R. Co., 168 Mich. 
74, 1833 NW 949; O’Dell v. Goff, 153 
Mich. 648, 117 NW 59; Niles Bd. Pub- 
lic Works v. Pinch, 152 Mich. 517, 


(seu) Mis 


of alleged erroneous rulings of the lower court, 
whether the trial was by a jury or by the court 
without a jury, either in admitting ®’ or in exclud- 


116 NW 408; Harrison Granite Co. v. 
Pennsylvania R. Co., 145 Mich. 712, 
108 NW 1081; Finkbinder v. Ernst, 
135 Mich. 226, 97 NW 684,-100 NW 
180; McCormick vy. Olbinski, 132 
Mich. 30, 92 NW 499; Leach v. De- 
troit Electric R. Co., 129 Mich. 286, 
88 NW 635; Noble v. St. Joseph, etc., 


St. R. Co., 98 Mich. 249, 57 NW 126; 
Haines v. Saviers, 93 Mich. 440, 53 
NW 531. 


Minn.—Grannis v. Hitchcock, 118 
Minn. 462, 137 NW 186; Gourd v. 
Morrison County, 118 Minn. 294, 136 
NW 874; EHgbert v. Minneapolis, étce., 
Rei @orw 106 Minn. 23, 117 NW 998; 
Stitt v. Rat Portage Lumber Co., 9s 
Minn. 52, 107 NW 824; Kumler ats 
Ferguson, 22 Minn. 117; Roehl v. 
Baasen, 8 Minn. 26. 

Miss.—Anderson v. Williams, 24 
Miss. eee McRaven v. McGuire, 17 
Miss. 

Mo. Sir ae tas v. Butler, 253 Mo. 202, 
161 SW 745; Rearden vy. St. Louis, 
etci3 RE Cor; 315 Mo. 105, 114 SW 961; 
Eppstein v. Missouri Pac. R. Coz 197 
Mo. 720, 94 SW 967; Roe v. Versailles 
Bank, 167 Mo. 406, 67 SW 303; Bun- 
genstock v. Nishnabotna Drain. Dist., 
163 Mo. 198, 64 SW 149; Dammann Vv. 
St. Louis, 152 Mo. 186, 53 SW 932; 
Stewart v. Outhwaite, "141 Mo. 562, 
44 SW 326; Downey v. Read, 125 Mo. 
501, 28 Sw 860; Czezewzka v. Benton- 
Bellefontaine R. Co., 121 Mo. 201, 25 
SW 911; Brown y. Foster, 112 Mo. 
297, 20 SW 611; St. Louis v. Excelsior 
Brewing Co., 96 Mo. 677, 10 SW 477; 
Margrave v. Ausmuss, 51 Mo. 561; 
Craighead v. Wells, 21 Mo. 404; Lee 
v. Lee, 19 Mo. 420; Byrd v. Vander- 
burgh, 168 Mo. A. 112, 151 SW 184; 
Lewis v. Warden, (A.) 148 SW 165; 
Carpenter v. Gruendler Mach. Co., 163 
Mo.) A.. 296, 141 Siw 1147; Security 
State Bank v. Peck, 159 Mo. A. ibyealy 
140 SW 762; Oellien v. Duncan, 148 
Mo. A. 600, 128 SW 534; Wycoft v. 
Epworth Hotel Constr., ete., Co., 146 
Mo. A. 554, 125 Sw 550: Sims v. Hall, 
135 Mo. A. 603, 117 SW 1038; Dreyfus 
v. St. Louis, ete., RaOou 124 Mo. A. 
585, 102 SW 53; Heether v. Hunts- 
ville, 121 Mo. A. 496;,. 975 SW 2395 
Makeman Tablet Co. v. Chapman, 119 
Mo. A. 427, 95 SW 282; Lafferty v. 
Hilliker, 109 Mo. A. 56, 81 SW 910; 
Shaefer v. Missouri Pac. R. Co; 98 
Mo. A. 445, 72 SW 154; Chaney v. 
Missouri Pac. R. Cor, Oia Mion Anh aae 
71 SW 473; Murphy Vv. Black, 78 Mo. 
A. 316; Trenton v. Devorss, 10 Mo. A. 
8 (admission of city ordinance) ;' 
Speer v. Burlingame, 61 Mo. A. 15: 
Ross v. Kansas City, 48 Mo. A. 440; 
Matson y. Frazer, 48 Mo. A. 302; Pin- 
dell v. St. Louis, ete., R. Co., 41 Mo. 
a Demetz v. “Benton, 35 Mo. A. 

Mont.—Trogdon vy. Hanson Sheep 
Co., 49 Mont. 1, 139 P 792; Portland 
First Nat. Bank v. Carroll, 385 Mont. 
302, 88 P 1012; May v. Anaconda, 26 
Mont. 140, 66 Pp 759; Gregg v. Kom- 
mers, 22 Mont. Bi, 45) Pi ORk klein= 
schmidt v. Iler, 6 Mont. 112.2, 9p 901; 
Stafford v. Hornbuckle, o Mont. 485; 
Griswold v. Boley, 1 Mont. 545. 

Nebr.—Starring v. Mason, 4 Nebr. 
367; Pope v. Kingman, 2 Nebr. (Un- 
oft.) 184, 96 NW 519. 

H.—Leavitt v. New England 
woh, ete: Cony H2 ANA Ey 290) 56 eA 


N. J.—Coil v. Wallace, 24 N. J. L. 
291; Ward v. Ward, 22 N. J. L. 699. 

N. M.—James v. Hood, 142 P 162. 

N Y.—Wicks vy. Thompson, 129 N. 
Y. 634, 29 NE 301; Hard vy. Ashley, 
TANI yeas 6 00s 2s NE 177; Mieuli v. 
New York, etc., R. Co., 136 App. Div. 
373, 120 NYS 1078 (hearsay); Ralley 
Vv. O'Connor, (iw App A UDivee S28 7b 
NYS 925 [aff 173 N. Y. 621 mem, 66 
NE 1115 mem]; Smith y. Nassau 
Hlectric-R:¥Colb7 Apps Div, 152067 
NYS 1044; Carey v. Carey, 4 Daly 
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ing °§ evidence, in striking out or refusing to strike 
out the same after it has been admitted,®® or in 
placing a limitation on the admission of certain evi- 
Failure to except to the admission or ex- 


denee.! 


270; McCormack v. O’Connor, 62 Misc. 
297, 114 NYS 1030; Frischman vy. 
Zimmerman, 19 Misc. 53, 42 NYS 824; 
Strong v. Prentice Brown Stone Co., 
10 Mise. 380, 31 NYS 144; Sternwald 
v. Siegel, ‘7 Mise. 70, 27° NYS 9375; 
Seligman v. Hahn, 7 Misc. 65, 27 NYS 
405; Schumaker v. Mather, 14 NYS 
411 [aff 133 N. Y. 590, 30 NE 755]. 

N. C.—Jones_ v. High Point, 153 
INE Const 69 tS BP 253% Shaw v. West- 
ern Union Tel. Co., 151 N. C. 638, 66 
SE 668; Byrd v. Hudson, 113 N. C. 
203, 18 SE 209; Huliss v. McAdams, 
108 N. C. 507, 13 SE 162; Thompson 
v. Olney, 96 N. C. 9, 1 SE 620. 

N. D.—Zilke v. Johnson, 22 N. D. 
75, 182 NW 640, AnnCasi913E 1005; 
More v. Burger, 15..N. D. 345, 107 
NW 200. 

Okl.—Giles vy. Latimer, 40 Okl. 301, 
137 P 113; Dunham y. Holloway, 3 
Okl. 244, 41 P 140. 

Or.—Columbia Valley Trust Co. v. 
Smith, 56 Or. 6, 107 P 465; O’Connor 
v. Van Hoy, 29 Or. 505, 45 P 762. 

Pa.—Catlin v. Northern Coal, etc., 
Co., 225 Pa. 262, 74 A 56; Morgan v. 
Lehigh Valley Coal Co., 215 Pa. 448, 
64 A 633; Swope v. Snyder, 209 Pa. 
352, 58 A 669; Philadelphia Trust, 
etc., Co. v. Purves, 10 Pa. Cas. 342, 
13 A 936; Ewald v. Fidelity Title, 
etc., Co., Pa. Super. 593; South- 
west Pennsylvania Pipe Lines v, 
Rodgers Sand Co., 43 Pa. Super. 524; 
Pizzi v. Mardello, 23 Pa. Super. 535 
[aff 209 Pa. 1, 57 A 1100]. 

S. G—Drennan v. Southern R. Co. 
Carolina Div., 91 S. C. 507, 75 SE 45; 
Guess v. Atlantic Coast Line R. Co., 
88 S. C. 87, 70 SH 427; Webster v. 
Atlantic Coast Line R. Co., 81 S.C. 
46, 61 SE 1080 (expert testimony), 
Watts v. South Bound R. Co., 60 
C. 67, 38 SE 240. 

Ss. D.—Wheaton First Nat. Bank v. 
Miller, 28 S. D. 333, 133 NW 264; 
Scanlon v. Rock, 25 S. D. 152, 125 
NW 638; Waterhouse v. Jos. Schlitz 
Brewing Co., Si D592, 94. NW: 
587 


Tenn.—Stacker vy. Louisville, etc., 
R. Co., 106 Tenn. 450, 61 SW 766; 
4raham v. McReynolds, 90 Tenn. 673, 
18 SW 272; Sahlien v. Lonoke Bank, 
90 Tenn. 221, 16 SW 373; Renshaw vy. 
Tullahoma First Nat. Bank, (Ch. A.) 
63 SW 194 (admission of record of 
another case); Southern Iron Car 
Line v. East Tennessee, etc., R. Co., 
(Ch. A.) 42 SW 529 (where all mate- 
rial evidence was hearsay). 

Tex.—Collins v. Panhandle Nat. 
Bank, 75 Tex. 254, 11 SW 1053; Orr, 
ete., Shoe Co. v. Ferrell, 68 Tex. 638, 
5 Sw 490; St. Louis Union Trust Co. 
v. Missouri Pac. R. Co., (Civ. A.) 146 
SW 346; Hayes v. Groesbeck, (Civ. 
A.) 146 SW 3827; Olcott v. Squires, 
(Civ. A.) 144 SW 314; Galveston, etc., 
R. Co. v. Grenig, (Civ. A.) 142 SW 
135; Old River Lumber Co. v. Skeet- 
ers, (Civ. A.) 140 SW 511; Wright v. 
Giles, (Civ. A.) 129 SW 1163; Fea- 
gan v. Barton-Parker Mfg. Co., 42 
Tex. Civ, A. 373,°93'\SW 1076; Texas, 
ete., R. Co. v. Birdwell, (Civ. A.) 86 
SW 1067; Dyer v. Pierce, (Civ. A.) 
60 SW 441; Porter v. Heath, 2 Tex. 
AL ClvuGacs se laa. 

Vt.—Barber v. Bailey, 86 Vt. 219, 
84 A 608, 44 LRANS 98; Townshend 
v. Townshend, 84 Vt. 315, 79 A 388; 
Johnson vy. Paine, 84 Vt. 84, 78 A 732; 
Fowlie v. McDonald, 82 Vt..230, 72 A 
989; Green v. Dodge, 79 Vt. 73, 64 A 
499: Clark v. Hodges, 65 Vt. 273, 26 
A 1726; Baxter v. Blodgett, 63 Vt. 
629, 22 A 625; Hard v. Burton, 62 Vt. 
314, 20 A 269; Johnson y. Dexter, 37 
Vt. 641. 

Va.—Southern Mut. Ins. Co. v. 
Trear, 29 Gratt. (70 Va.) 250; Lam- 
berts v. Cooper, 29 Gratt. (70 Va.) 61 
(rule applies on trial of issue dev- 
isavit vel non). 


APPEAL AND ERROR 


Wash.—Pease v. Clayton, 62 Wash. 
265.112 P 943. 

W. Va.—Greer v. Arrington, 72 W. 
Va. 693, 79 SE 720; Halstead v. 
Horton, 38 W. Va. 727, 18 SH 953; 
Stansbury Vv. Stansbury, 20 W. Va. 
23. 


Wis.—Gould v. Merrill R., ete., Co., 
139 Wis. 433, 121 NW 161; Drury Vv. 
Mann, 4 Wis. 202. 

[a] Merely making an avowal as 
to what the witness will state is not 


enough. Posey vy. Continental Ins. 
Co., 149 Ky. 631, 149 SW 984. 
9 U. S.—Felker v. Cincinnati 


8. 

First Nat. Bank, 196 Fed. 200, 116 
CCA +35: Press Pub. Co. v. Monteith, 
180 Fed. 356, 103° CCA 502; Repauno 
Chemical Co. v. Victor Hardware Co., 
101 Fed. 948, 42 CCA 106. 

Ala. — Grasselli Chemical Co. v. 
Davis, 166 Ala. 471, 52 S 35; United 
Order of Golden Cross v. Hooser, 160 
Ala. 334, 49 S 354; Birmingham R., 
etc, aCot iv. Demmins, 3 Ala. A. 359, 
57 S 404; Ritter v. ‘Hoy, 2 Ala. A. 
358, 56S 314. 

Ariz.—Marks v. Newmark, 3 Ariz. 
224, 28 P 960. 

Ark.—Southwestern Tel., etc., Co. 
v. Abeles, 94 Ark. 254, 126 SW 724, 
140 AmSR 115; Texas, etc., R. Co. v. 
Kirby, 28 Ark. 103. 

Cal.— S. Oil, etc., Co. v. Bell, 153 
Cal. 781, ee P 901; Emeric v. Alvara- 
do, 90 Cal. 444, 27 P 356; Lucas v. 
Richardson, 68 Cal. 618, 10 P 183. 

Colo.—Copeland vy. Kilpatrick, 38 
Colo. 208, 88 P 472. 

Ga.—Little Rock Furniture Cos “Vv: 
Jones, 13 Ga. A. 502, 79 SE 375 

Ill.—Chicago Great Western R. Co. 
v. Mohan, 187 Ill. 281, 58 NE 395 
{aff 88 Ill. A. 151]; McGuire v. Gil- 
bert, 180 Ill. 96, 54 NE 167 [aff 89 Ill. 
A. 235]; Lauer v. Weber, 177 Ill. 115, 
52 NE 489; Mahany v. Peo., 138 I1l. 
311, 27 NE 918; Dahlin v. Sherwin, 
132 Ill. A. 566; Dowie v. Priddle, 116 
Us 7A. 184 Patio 216" HI 553575" Nf 
248, 3 AnnCas 526]; McGuire v. Gil- 
bert, 80 Ill. A. 235. 

Ind.—Island Coal Co. v. Streitle- 
mier, 139 Ind. 83, 37 NE 340; Fleming 
v. Yost, 137 Ind. 95, 36 NE 705; Gro- 
ver, etc., Sewing Mach. Co. v. Newby, 
58 Ind. 570; McGee v. Robbins, 58 Ind. 
463; Golibart v. Sullivan, 30 Ind. A. 
428, 66 NE 188; Rees v. Blackwell, 
6 Ind. A. 506, 33 NE 988. 

Ind. T.—Gooding v. Watkins, 5 Ind. 
T. 578, 82: SW 913. 

Iowa. — Howard v. Lamoni, 124 
Iowa 348, 100 NW _ 62; Souster v. 
Black, 87 Iowa 519, 54 NW 534. 
Teer ca ak | v. Lewis, 15 KyL 

Md.—Thorne v. Fox, 67 Md. 67, 8 
A 667. 

Mass.—Worcester v. Tupper, 210 
Mass. 378, 96 NE 1096; Lee v. Meth- 
odist Episcopal Church, 193 Mass. 47, 
78 NE 646; Stillman vy. Whittemore, 
165 Mass. 234, 42 NE 1126; Pye v. 
Faxon, 156 Mass. 471, 31 NE 640. 

Mich.—Le Fleur vy. Michigan Alkali 
Co., 175 Mich. 404, 141 NW 638; Mc- 
Kerchey v. MclIlvenna, 161 Mich. 57, 
125 NW 765; Miles Bd. of Public 
Works v. Pinch, 152 Mich. 517, 116 
NW 408; Heineman y. Sullivan, 127 
Mich. 682, 87 NW 55; Schaub v. Are 
Welding Co., 123 Mich. 487, 82 NW 
235; Peo. v. Hilliard, 119 Mich. 24, 77 
NW 306; Barnum v. Andrews, 106 
Mich. 81, 63 NW 983; Miiler v. Sharp, 
65 Mich. 21, 31 NW 608. 

Minn.—Cady v. Cady, 91 Minn, 137, 
97 NW 580; Roehl vy. Baasen, 8 Minn. 
26. 

Mo.—Carle v. De Sota, 156 Mo. 
443, 57 SW 113; Downey v. Read, 125 
Mo. 501, 28 SW 860; Chicago, etc., R. 
Co. v. Elliott, 117 Mo. 549, 24 SW 
53; Kinkaid v. Levy, 151 Mo. A. 352, 
131 SW 757; Werner v. Finley, 144 
Mo. A. 554, 129 SW 73; Huggins v. 
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clusion of evidence is not exeused by the fact that 
the party objecting might have prejudiced his case 
before the jury by stating the grounds of his ob- 
jection and excepting to the court’s ruling.” 


As in 


Jasper, 134 Mo. A. 1, 114 SW 545; 
Pierce v. Michel, 60 Mo. A. 187. 

Mont.—Borden y. Lynch, 34 Mont. 
503, 87 P 609. 

Nebr.—Johnson v. Dahle, 85 Nebr. 
450, 123 NW 437; Hurlbut v. Hall, 39 
Nebr. 889, 58 NW 588; Dawson v. 
Dawson, 26 Nebr. 716, 42 NW 744; 
Kearney County Comrs. v. Kent, 5 
Nebr. 227. 

N. Y.—Alden v. Supreme Tent K. 
M. W., 178 N. Y. 535, 71 NE 104 [rev 
78 App. Div. 18, 79 NYS 89]; Milli- 
gan v. Clayville Knitting Co., 137 
App. Div. 383,-121 NYS 763; Philips 
v. Hine, 61 App. Div. 428,°70 NYS 
593; Hull v. Cronk, 55 App. Div. 83, 
67 NYS 54 [app dism 166 N. Y. 606 
mem, 59 NE 1123 mem]; Brooks vy. 
Christopher, 12 N. Y. Super. 216; 
Kaufmann v. Brennan, 53 Misc. 621, 
103 NYS 912. 

Or.—Graham v. Coos Bay, etc., R., 
etc., Co., 139 P 337; Johnson v. Miami 
Lumber Co., 68 Or. 540, 137 P 765. 

Pa.—Pierce v. Lehigh Valley Coal 
Co., 232 Pa. 165, 81 A 141; Morgan y. 
Lehigh Valley Coal Co., 215 Pa. 443, 
64 A 633; Simpson vy. Meyers, 197 
Pa. 522, 47 A 868; Com. v. Bezek, 168 
Pa. 603, 32 A 109; Mixel v. Betz, 168 
Pa. 328, 31 A 1007; Warfel v. Knott, 
128 Pa. 528, 18 A 390; In re Daly, 55 
Pa. Super. 488; Com. vy. Wilkinsburg 
Borough, 37 Pa. Super. 160. 

R. I.—Ralph v. Taylor, 33 R. I. 
508, 82 A 279.[rearg den 82 A 495]; 
Collier v. Jenks, VOMAREAT, SS, 8.2 tag 
208, 61 AmSR 741. 

Tenn.—State v. Mitchell, 104 Tenn. 
336, 58 SW 365; Boston Mar. Ins. Co. 
Vv. Scales, 101 Tenn. 628, 49 SW 743; 
Chicago eee etc., Co. v. Barry, (Ch: 
A.) 52 SW 4 51. 

Pox. Tader v. Galveston, ete, R. 
Co. (Civ. A.) 1837 SW 718; Holmes v. 
Adams, (Civ. A.) 100 Sw 816; Dur- 
ham v. Atwell, (Civ. A.) 27 SW 316; 
Noell v. Bonner, (Civ. A.) 21 SW 553. 

Vt.—Fowlie v. McDonald, 82 Vt. 
230, 72 A 989 (expert testimony); 
Carpenter v. Willey, 65 Vt. 168, 26 A 


W. Va.—Halstead v. Horton, 38 W- 
Va. 727, 18 SE 953. 

Wis.—John R. Davis Lumber Co. v. 
Milwaukee First Nat. Bank, 90 Wis. 
464, 68 NW 1018. 

Wyo.—Lellman v. Mills, 15 Wyo. 
149, 87 P 985. 

$9. U. S.—Star Co. v. Madden, 188 
Fed. 910, 110 CCA 652. 

Ala.—United Order of Golden Cross 
v. Hooser, 160 Ala. 334, 49 S 354. 

Ind.—Gfroerer v. Gfroerer, 173 Ind. 
424, 90 NE 757; Fleming v. Yost, 137 
Ind. 95; 36 NE’ 705. 

Mass.—Larson v. Boston El. R. Co., 
212 Mass. 262, 98 NE 1048. 

Mo.—Erickson v. Kansas City, etc., 
R. Co., 171 Mo. 647, 71 SW 1022; Roe 
v. Versailles Bank, 167 Mo. 406, 67 
SW 303; State v. Stone, 111 Mo. A. 
364, 85 SW 950. 

Nebr.—Republican Valley R. Co. yv. 
Boyse, 14 Nebr. 130, 15 NW 364. 

N. ¥.—North v. People’s Bank, 147 
App. Div. 203, 131 NYS 911; Rowe v. 
Lent, 17 NYS 181. 

Pa.—Cutter v. Pierson, 26 Pa. Su- 
per. 105. Pizzio~w, YNardello,: 123 ear 
Super. 535. 

Tex.—Long v. Red River, etce., R. 
Co., (Civ. A.) 85 SW 1048. 

Utah.—Hydraulic Cement Block Co. 
eg aa 38 Utah 525, 114 PB 

Va.—Douglas Land Co. v. T. W. 
Thayer Co., 107 Va. 292, 58 SE 1101. 

Wash.—State v. McCann, 16 Wash. 
249, 47 P 443, 49 P 216. 

1. Pickler v. Wise, 152 Iowa 644, 
1382 NW 815; Hinchman vy. Knight, 
132 Mich. 532, 94 NW 1; Carle v. 
Desoto, 156 Mo. 443, 57 SW 113. 

2. Dreyfus v. St. Louis, ete, R. 
Co., 124 Mo. A. 585, 102, SW 53. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page afvane note number. 
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other cases the exceptions must, in order to be avail- 
able in the appellate court, be sufficiently specific 
to identify the evidence and ruling thereon and to 
point out the particular error relied upon, and must’ 


8. U. S.—Choctaw, ete., R. Co v. 
McDade, 191 U S. 64, 24 SCt 24, 48 L. 
ed. 96 [aff 112 Fed. 888, 50 CCA 591]; 
Merchants’ Ins. Co. v. Buckner, 110 
Fed. 345, 49 CCA 80; Harkins v. 
Brown, 108 Fed. 576, 47 CCA 501. 

Colo.—Ft. Collins Dev. R. Co. v. 
France, 41 Colo. 512, 92 P 953; Daw- 
aay v. Proctor, 20 Colo. A. 405, 79 P 
30 

Ga.—Townsend v. Sessoms, 139 Ga. 
119, 76 SE 852; Bandy v. Frierson, 
138 Ga. 515, 15 SE 626; Wilkes v. 
Groover, 138 Ga. 407, 15 SE 353% 
McClellan vy. McClellan, 135 Ga. 95, 
68 SE 1025; Georgia ie ete., Co. v. 
Decatur, 129 Ga. 502, 59 SH 217; Bax- 
ter v. Camp, 126 Ga. 354, 54 SH 1036; 
Chattahoochee Valley R. Co. v. Bass, 
9 Ga. A..83, 70 SE 683. 

Til. —Wright v. Charbonneau, 122 
Til. A. 


sean Donnell v. Portland R. Co., 

106 Me. 201, 76 A 408. 

Md.—Cumberland Glass Mfg. Co. v. 
De Witt, 129 Md. 381, 87 A $27; Dud- 
derar v. Dudderar, 116 Md. 605, 82 A 
453; Matthews v. Targarona, 104 Md. 
442, 65 A 60, 10 AnnCas 153; Baker 
yv. Safe Deposit, etc., Co., 938 Md. 368, 
48 A 920, 49 A 623. 

Mass.—Honsucle vy. Ruffin, 172 
Mass: 420, 52 NE 538; Clapp v. Mas- 
sachusetts Ben. Assoc., 146 Mass. 519, 
16 NE 433. 


Mich.—White v. Schaberg, 131 
Mich. 319, 91 NW 168. 

Mo.—Block v. Estes, 92 Mo. 318, 
4 SW 731; Gillett v. Mathews, 45 


Mo. 307; Nelson v. Alport, 154 Mo. A 
293, 134 SW 71. 
Nev.—Schwartz Vv. Stock, 26 ney 


128, -65:0P 351 <Cunder Comp. 1% 
3286). 
N. H.—Burnham vy. Stillings, 76 


IN, ER: 122,79 A. 98:7. 

N. J.—Pier v. Speer, 73 
633, 64 A 161. 

Nee Clay Roque v. Kennedy, 


Nerds shilay 
156 


N. C. 360, 72 SE 454; Shaw v. West- 
ern Union Tel. oCo., ni5L7N.g Cis638; 
66 SE 668. 


Pa.—Catlin v. Northern Coal, etc., 
Co., 225 Pa. 262, 74 A 56; Edwards v. 
Gimbel, 202 Pa. 30, 51 A 357. 

S. C—Rhodes ve Granby Cotton 
Mills, 87 S. C. 18, 68 SE 824; State v. 
Malony, 81 S. C. 226, 62 SH 5415; Wil- 
son v. Moss, 79 S. ron 120, 60 SE Sass 
Bussey v. Charleston, ete., R. Co. 
75 S. C. 116, 55 SE 163; Caldwell v. 
Atlantic Coast Line R. Co., USES Or 
74,55 SE 131; Hill v. Southern Ri tCo;,; 
67 S. C. 548, 46 SE 486; Norman v. 
Southern R. Co., 65 S. ron 517, 44 SH 
83, 95 AmSR 809: Watts v. South 
Bound R. Co., 60 S.C. 67, 38 SE 240; 
Love v. Love, BUSS s8C.25380)1 35 SE 
398; Alexander v. McDaniel, 56 SHG 
252, 34 SE 405; McGee v. Wells, 52 
gs. ¢. 472, 30 SE 602. 

Ss. D.—Edmunds v. Inman, 24 S. D. 
457, 124 NW 430, AnnCasi912A 1035. 

Tenn.—Fowler v. Stone’s River 
Nat. Bank, (Ch. A.) 57 SW 209. 

Tex. —Baker v. Robertson, (Civ. A.) 
163 SW 326; Lanham v. Lanham, 
(Civ. A.) 146 SW 635; Rader v. Gal- 
veston, ete., R. Co., (Civ. A.) 137 SW 
718; Missouri, Stel, “RE POor Avs Jar- 
rell, 88 Tex. Civ. A. 425, 86 SW 632 
Dolan v. Meehan, (Civ. A.) 80> SW 
99; Ledbetter v. Higbee, 13 Tex. Civ. 
A. "267, 35 SW 801; Freeman v. State, 
44 Tex. Cr. 496, 72 SW 1001. 

Utah.—Rio Grande Western R. Co. 
v. Utah Nursery Co., 25 Utah 187, 70 
P 859. 

Vt—wWhite v. Central Vermont R. 
Co., 87 Vt. 330, 89 A 618; Mears v. 
Daniels, BAe se Vit. BO eS 2 Ae 137; Hard- 
wick Sav. Bank, ete. Cos tye Drenan, 
71 Vt. 289, 44 A 3 

Va.—Burton v. Seifert, 108 Va. 338, 
61 SE 933; Douglas Land Co. v. T. Ww. 
Thayer Co., 107 Va. 292, 58 SE 1101; 
Baldwin y. Baldwin, 716 Va. 345. 


APPEAL AND ERROR 


W. Va.—Williams vy. Belmont Coal, 
etc., Co., 55 W. Va. 84, 46 SE 802. 

[a] Admission.—(1) Thus, in or- 
der to make available an exception 
to the admission of testimony, on the 
ground that it calls for the witness’ 
opinion and usurps the province of 
the court or jury, the objection 
should be specifically taken that the 
question calls for a fact not provable 
by opinion. Ft. Collins Dev. R. Co. 
v. France, 41 Colo. 512, 92 P 953. (2) 
And an exception that the court 
“erred in admitting in reply any- 
thing not strictly in reply to the tes- 
timony not given in direct evidence” 
is not sufficiently specific. Wilson v. 
Mossiri7-9) St G201.205) 60=SH3135 5508) 
An exception to a question put to a 
witness will not be considered, if it 
does not show how the question was 
answered, or that the answer was in 
some way unfavorable to the party 
excepting. Kershaw v. Wright, 115 
Mass. 361. (4) There is nothing to 
show whether an exception went to 
the insufficiency of the contents of a 
certain exhibit or to its competency, 
where the record states only that ap- 
pellant excepted. Edmunds vy. In- 
man, 24 S. D. 457, 124 NW 430, Ann 
Cas1912A 1035. (5) Where the ad- 
mission of evidence is excepted to in 
bulk, and a material portion thereof 
is admissible, the court of appeals 
will not inquire if the remainder of 
the evidence is inadmissible. Thomp- 
son v. Carter, 6 Ga. A. 604, 65 SH 
599. (6) And, where a part of an 
answer of a witness to a question 
propounded to him is competent, any 
irrelevant matter in the balance of 
the answer, in order to be ground for 
reversal, must be specifically except- 
ed to. Shaw v. Western Union Tel. 
Co., 151 N. C. 638, 66 SE 668. (7) An 
exception to the admission in evi- 
dence of a deed, “because there is at- 
tached: to it as an exhibit” certain 
recitations which are no part of the 
deed and wholly unauthorized, is too 
indefinite to be considered, where the 
exhibit consists of over ten pages of 
typewritten matter. Baxter v. Camp, 
126 Ga. 354, 54 SE 1036. 

[b] Exclusion.—(1) An exception 
that the court erred in not allowing a 
named witness to testify as to a con- 
versation held with a certain person 
at a specified time is too general to 
be considered. McGee v. Wells, 52 
S. C. 472, 30 SE 602. (2) And an ex- 
ception that the court should have 
admitted a certain letter as the state- 
ment of defendant, made contempo- 
raneously with, or prior to, the trans- 
action in question, and constituting 
part of the res geste, fails to point 
out any specific error. State v. Ma- 
lony, 81 S. C. 226, 62 SE 215. (3) 
In order that a general exception to 
the rejection of several offers of evi- 
dence may be available, all the evi- 
dence must have been improperly re- 
jected. Crahan v. Chittenden, 82 Vt. 
410, 74 A 86. (4) Exceptions to a 
ruling excluding evidence in mass 
should specify those portions of the 
evidence alleged to have been errone- 
ously excluded; otherwise the ruling 
will not constitute reversible error, 
if any part of the evidence excluded 
was inadmissible, although other por- 
tions of it may have been admissible. 
Georgia R., ete., Co. v. Decatur, 129 
Ga. 502, 59 SE 217; Ohab Shalom 
Cong. v. Hathaway, 216 Mass. 539, 
104 NE 3879 (letter partly inadmis-~ 
sible as hearsay). 

{c] Refusal to strike out.—Where 
the exception to the refusal of the 
court to strike out evidence does not 
point out the specific evidence ob- 
jected to, the exception cannot be re- 
garded. Douglas Land Co. v. T. W. 
| Thayer Co., 107 Va. 292, 58 SE 1101. 

[da] Showing what is expected to 
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not be taken in bulk, where some of the evidence 
was properly admitted or rejected;* and the excep- 
tions must be taken to the ruling in admitting or 
excluding the evidence, 


} be elicited by question.—(1) In some 


and not to the offer of the 


jurisdictions an exception to the ex- 
clusion of evidence, or the offer in 
connection therewith, in order to be 
available should state what is ex- 
pected to be elicited by the questions. 
Cox. v. Rash, 82 Ind. 519; Jordan v. 
D’Heur, 71 Ind. 199; Huggins v. 
Hughes, 11 Ind. A. 465, 39 NE 298; 
Kendallville First Nat. Bank v. Stan 
ley, 4 Ind. A. 213, 30 NE 799; Hon- 
sucle v. Ruffin, 172 Mass. 420, 52 NE 
538; Millard v. Holland Trust Co., 
385 NYS 948. [aff.157 N. Y. 681 mem, 
51 NE 1092 mem]; Thompson v. SN 
veston, etc., R. Co., 48 Tex. Civ. A. 
284, 106 SW 910. (2) Where a party 
excepts to the exclusion of testimony, 
but fails to disclose the object of his 
question, he cannot urge the excep- 
tion on appeal. Millard v. Holland 
Trust Co., supra. See also supra § 
736. 

[e] Futile exception.If it is 
urged that an exception to the ex- 
clusion of evidence would have been 
futile because no other evidence 
could be offered, that fact must be 
clearly shown and not. left to infer- 
ence. Roehl v. Baasen, 8 Minn. 26. 

{f] The exception is limited (1) 
to the ruling on the particular ob- 
jection made in the court below. 
White v. Schaberg, 131 Mich. 319, 91 
NW 168; Drennan vy. Southern R. Co., 
Carolina Division, 91.48. C. 507, \%5 


SE 45. And seee other cases supra 
this note. (2) Where exceptions are 


taken in the trial court to the suffi- 
ciency of the evidence, and not to its. 
competency, the question of its com- 
petency cannot be raised in the court 
of appeals. Baldwin v. Baldwin, 76 
Va. 345. (3) An exception to:the ad- 
mission of a judgment roll in evi- 
dence raises no question as to the 
validity of the judgment. Woody v. 
Dean, 24 S. C. 499. (4) A bill of ex- 
ceptions, complaining of the admis- 
sion in evidence of a letter, is insuffi- 
cient to present for review the admis- 
sion of parol evidence. Standard 
Milling Co. v. Imperial Rice Co., (Tex. 
Civ. A.) 160 SW 637. 

[g] Construction of exceptions.— 
While assignments of error relating 
to rulings on the admission of evi- 
dence cannot be broader than the ex- 
ceptions taken on the trial, yet such 
exceptions must be construed with 
reference to the issues before the 
jury, and the evident understanding 
of court and counsel at the time they 
were made as to their grounds and 
seope. Harkins v. Brown, 108 Fed. 
576) "47 CCA: 501, 

[h] Exceptions held sufficient.— 
(1) Brashears v. Orme, 93 Md. 442, 
49 A 620; Employes’ Liability Assur. 
Corp. v. Grand Rapids Bridge Co., 189 
Mich. 351, 102 NW 975; Fowlie v. Mc- 
Donald, 82 Vt. 230, 72 A 989. (2) 
Where the court considers that the 
testimony of a witness as to the 
good reputation of defendant and the 
bad reputation of plaintiff is compe- 
tent, and by one ruling overrules ob- 
jections on specific grounds, one ex- 
ception to the ruling is sufficient, 
within Rev. St. (1909) §§ 2028, 2029, 
providing that there must be a sep- 
arate exception to each ruling. Hatch 
v. Bayless, 164 Mo. A. 216, 146 SW 
839. (3) An exception that the trial 
judge erred in permitting the jury to 
view a machine in the operation of 
which plaintiff was injured is suffi- 
cient to raise the correctness of the 
court’s action in permitting its oper- 
ation by defendant and his employees 
in the jury’s presence. Meier v. Wei- 
kel, 59 SW 496, 22 KyL 953. (4) And 
where the same evidence, under vari- 
ous modifications, is offered, and sev- 
eral objections to the several modi- 
fied offers are made, but only one 
exception is sealed to the rejection 
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evidence or the questions asked the witness.* It 
has been held, however, that, although the general 
rule undoubtedly is that evidence will not be re- 
viewed as to its competency or incompetency, 
where there is no exception, yet, where there is an 
offer of evidence which has been made incompetent 
by statute to prove the fact for which it is offered, 
the court must reject it on its own motion, and no 
And rulings on evidence 
have been reviewed without exception in ex- 
traordinary cases to further the ends of justice.® 
Where exceptions are properly saved to erroneous 
rulings on evidence such rulings may be reviewed 


exception is necessary.° 


of the evidence, it is sufficient if 
either of the objections is tenable. 
Elimaker y. Franklin F. Ins. Co., 5 
Pa t83: 

[i] Notice in personal injury 
case.—(1) Where the only claim with 
regard to a statutory notice in an 
injury case was that it did not suf- 
ficiently describe plaintiff’s injuries, 
and the claim was in the form of an 
objection to the admissibility of the 
notice, the overruling of which was 
not excepted to, the sufficiency of the 
notice cannot be considered on ap- 
peal. ‘Post v. Hartford St. R. Co; 
72 Conn. 362, 44 A 547. (2) Excep- 
tion held sufficient see New England 
Nav. Co. v. Luliano, 192 Fed. 551, 113 
CCA- 23: 

4 Gerting v. Wells, 103 Md. 624, 
64 A 298, 433. 

5. Presnell v. Garrison, 122 N. C. 
595, 29 SE 839 [cit State v. Ballard, 
TUN Ce 627]. ¥ 

6. Alden v. Supreme Tent K. M., 
78 App. Div. 18, 79 NYS 89 [rev on 
other grounds 178 N. Y. 535, 71 NE 
104]; Bernstein v. Cahen, 48 Misc. 
639, 96 NYS 209 (holding that the 
failure of defendant to properly ex- 
cept to the exclusion of competent 
evidence will not preclude a reversal 
of a judgment for plaintiff, where the 
evidence to sustain the same is very 
unsatisfactory, and the court’s re- 
iteration that the evidence was in- 
competent must have greatly influ- 
enced the jury). 

[a] In Missouri, although an ex- 
ception is not taken, if evidence re- 
ceived subject to objection 1s incom- 
petent, and is of such a character 
that it is justly calculated to influ- 
ence the mind of the trial judge, the 
fact that it was received and retained 
while the case was held under ad- 
visement is to be considered by the 
appellate court in weighing the evi- 
dence and in considering to what ex- 
tent such evidence may have affected 
the finding of the trial judge. As- 
bury v. Hicklin, 181 Mo. 658, 81 SW 
390. 

Tne BOy Ga) Vala Steel4 20 S.8 450% 
12.SCt5292, 35° Li ed, 107 “prev “45 
Fed. 851]; Rudomin vy. Interurban 
St. R. Co., 111 App. Div. 548, 98 NYS 
506; Nelson v. Western Steam Nav. 
Co., 52 Wash. 177, 100 P 325. 

8. Smith v. Glenn, 40 Wash. 262, 
82 P 605; Bringgold v. Bringgold, 40 
Wash. 121, 82 P 179; Lilly v. Eklund, 
387 Wash. 532, 79 P 1107; Schlotfeldt 
v. Bull, 17 Wash. 6, 48 P 343. Contra 
Lewis v. McDougall, 19 Wash. 388, 
53 P 664; Schotfeldt v. Bull, 18 Wash. 
64, 50 P 590. 

9. U. S—Scott v. Lloyd, 9 Pet. 
418, 9 L. ed. 178 (failure to properly 
save an exception to ruling on objec- 
tion to a question asked a witness). 

Ala.—Grasselli Chemical Co. v. Da- 
vis, 166 Ala. 471, 52 S 385 (holding 
that, where no exception is reserved 
to the action of the court in sustain- 
ing an objection to a question asked 
at the trial, the objection to the 
question cannot be considered on ap- 
peal); Sloss-Sheffield Steel, etc., Co. 
v. Hutchinson, 144 Ala. 221, 40 S 
114 (failure to except to overruling 
of objection to question). .- 

Colo.—Cone v. Montgomery, 25 
Colo. 277, 53 P 1052 (holding that, 
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where a trial proceeds on the cross 
complaint, and the privilege of cross- 
examination is denied the original 
plaintiff, and he takes no exception 
to such ruling, the denial cannot be 
complained of on appeal). 


Fla.—Robinson v. Hartridge, 13 


Fla, 501. 

Ill.—Schneider v. Chicago R. Cos., 
177 Ill. A. 334. : 

Iowa.—Pickler v. Wise, 152 Iowa 
644, 132 NW 815 (limiting effect of 
testimony). 

Me.—Anderson Carriage Co. v. 
Bartley, 102 Me. 492, 67 A 567 (hold- 
ing that, although, where plaintiff in 
replevin claims title under defend- 
ant’s written order for goods, by the 
terms of which plaintiff was to re- 
tain title until the price was paid, 
proof of the execution of the order is 
essential before it is admissible in 
evidence, yet, where such an order is 
admitted against objection without 
proof of the execution, and the case 
is thereafter reported to the law 
court for its determination, and it 
appears from the whole record that 
the order was executed by defendant, 
the objection is no longer tenable). 

Md.—Dudderar v. Dudderar, 116 
Md. 605, 82 A 453 (holding that an 
exception to the overruling of a mo- 
tion to strike out testimony does not 
present the question of the refusal to 
permit the recall of a witness for 
cross-examination). 

Mich.—Hinchman v. Knight, 132 
Mich. 532, 94 NW 1 (imiting effect 
of testimony); Leach v. Detroit Elec- 
tric R., 129. Mich. 286, 88 NW 635 
(holding that where plaintiff, on an 
objection to a question asked by him 
and answered by a witness, states 
that he will not insist on the ques- 
tion, and defendant fails to except, an 
assignment of error based on the 
admission of such evidence will not 
be sustained); Skeels v. Starrett, 57 
Mich. 350, 24 NW 98 (denial of right 
of cross-examination). 

Mo.—Carle v. Desoto, 156 Mo. 443, 
57 SW 113 (Qimiting effect of evi- 
dence); Nelson v. Alport, 154 Mo. A. 
293, 134 SW 71 (holding that, where 
plaintiff actually introduced or of- 
fered to introduce specific evidence 
on a plea in abatement and on a trial 
of such plea the evidence was strick- 
en out, and, the plea being overruled, 
plaintiff ‘‘offered the same evidence 
as he offered on the plea,” an ex- 
ception by defendant to the ruling of 
the court “in admitting said evi- 
dence” did not present for review any 
error in the mode of offering the evi- 
dence). 

Nebr.—Blomgren v. Holmquest, 49 
Nebr. 49, 68 NW 382 (holding that 
the fact that, in answer to a question 
of the court concerning a section line 
in dispute, witness took a plat and 
went to the judge’s desk where he 
explained the same in tones and man- 
ner unintelligible to the court re- 
porter, so that the answer could not 
be preserved in the record, was not 
ground for reversal, under an excep- 
tion to such proceeding, where coun- 
sel for the complaining party did not, 
at the time, insist upon a full report 
of the evidence). 

N. H.—Holman vy. Boston, ete., R. 
Co., 76 N. H. 496, 84 A 979. 
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[$§ 813-815 


without afterward excepting to the instructions on 
the question,’ or to the findings of the court.® 

[§ 814] cc. Reception of Evidence and Examina- 
tion of Witnesses. Alleged erroneous rulings in the 
reception of evidence or examination of witnesses 
must be properly excepted to in order that they may 
be reviewed on appeal.® 

[§ 815] dd. Depositions. Error in permitting a 
deposition or parts thereof to be read, or in over- 
ruling objections thereto, will not be considered on 
appeal unless the action of the court was properly 
excepted to;!° and the same is true of the action 
of the court in suppressing or excluding a deposi- 


Va.—Burton v. Seifert, 108 Va. 338, 
61 SE 933 (holding that an exception 
to a question asked a witness and 
the answer will not be reviewed, 
where the exception does not bring 
the evidence preceding the question 
to the attention of the court, but 
leaves the court to examine the whole 
of the preceding evidence to deter- 
mine whether the question and an- 
swer were proper). 

[a] Expert witnesses.—(1) To 
preserve for review the propriety of 
a hypothetical question to an expert, 
an exception must be preserved to 
the court’s ruling. Fitzgerald v. Chi- 
cago, 144 JTll. A. 462. (2) And after 
the acceptance of witnesses as quali- 
fied to express an opinion as to 
value, if any question asked or an- 
swer given is improper, an exception 
should be taken. An exception taken 
at the conclusion of their prelimi- 
nary examination as to their qualifi- 
cation to the action of the court hold- 
ing them qualified will not cover sub- 
sequent rulings. Catlin v. Northern 
Coal, ete:, Co., 225 Pa. 262,74 A 56: 

[b] Witnesses placed under rule 
of exclusion from court room.—(1) 
A refusal to permit a witness to tes- 
tify because he had violated a rule 
excluding witnesses from the court 
room cannot be reviewed in the ab- 
sence of an exception. Johnson v. 
Dahle, 85 Nebr. 450, 123 NW 437. (2) 
And a party cannot on writ of error 
complain of the trial court’s action 
in placing him under the rule, there- 
by preventing him from being pres- 
ent during the trial, where he did not 
except at the time and save his ex- 
ception by a proper bill. Bonneville 
v. Dum, (Tex. Civ. A.) 103 SW 431. 

[c] A ruling forbidding the with- 
drawal of a question cannot be re- 
viewed, if not excepted to. Holman 
v. Boston, etc., R. Co., 76 N. H. 496, 
84 A 979. ; 

[d] Where the refusal to allow a 
competent interpreter to act deprives 
the party of a material witness, and 
the judge refuses to allow a state- 
ment of the testimony expected from 
such witness to be made for preser- 
vation in the record, an exception to 
the ruling of the court in regard to 
the interpreter applies also to the 
ruling as to the statement of evi- 
dence. Chicago, etc., R. Co. v. Shenk, 
131 Dll. 2838, 23 NE 436. 

10. U. S.—Paxson.v. Brown, 61 
Fed. 874, 10 CCA 185. 

Ark.—Boynton vy. Ashabranner, 75 
Ark. 415, 88 SW 566, 1011, 91 SW 20. 

Ill.— Gardner v. Haynie, 42 Ill. 291. 

Ind.—Adams vy. Bullock, 26 Ind.-A. 
477, 59 NE 1081. 

Ky.—Rothchild v. Wallace, 155 Ky. 
676, 160 SW 170; Sealy v. Williston, 
117 SW 959; Hall v. Wilson, 116 SW 
244; Edmonson y. Kentucky Cent. R. 
Co., 46 SW 679; Rhea v. Yoder, Ky. 
Dec. 87. 

Mich.—Styles v. Decatur, 131 Mich. 
443, 91 NW 622. 
para oa v. Loggins, 37 Miss. 

Mo.—Roe v. Versailles Bank, 167 
Mo. 406, 67 SW 303; Miller v. Canton, 
123 Mo. A. 325, 100 SW 571. 

N. Y.—Fiske v. Ernst, 62 NYS 429. 

Tenn.—Birdsong vy. Birdsong, 2 
Head 289; Looper v. Bell, 1 Head 373; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tion or parts thereof, and of the suppression of 
So, also, error in not sustaining 
objections to special interrogatories cannot be con- 
sidered in the absence of exceptions?® based on 
proper objections.‘4 The fact that an objection to a 
deposition, instead of being made in writing before 
the trial, was made orally when the deposition was 
offered, cannot be urged on appeal unless exception 
was taken to such objection when made.?® 

A variance between the 
pleading and- proof will generally be disregarded in 
the absence of a proper exception to a ruling on an 
objection on that ground;** and the exceptions must 
be specific and based upon a proper objection.*® 
some jurisdictions, however, it is held that, as the 
question whether the proof conformed to the allega- 
tions of the bill is a question of law, no exception 


interrogatories.” 


[§ 816] ee. Variance.'® 


Perry. Cutt. 1 (Cha A.) S415 id. 

Tex.—Western Union Tel. Co. v. 
Landry, (Civ. A.) 134 SW 848; Noell 
v. Bonner, (Civ. A.) 21 SW 553. 

Va.—Fant v. Miller, 17 Gratt. (58 
WViaeye LSit. 

W. Va. —vanscoy v. Stinchcomb, 29 
Wi Va. 263, 11 SH 927% Hall iv. Proc- 
tor, 10 W. Va. 59. 

See also supra § 743. 

[a] Exception must be specific.— 
(1) Louisville, ete., Packet Co. v. 
Bottorff, 77 sw 920, 25 KyL 1324; 
Richardson y. Donehoo, 16 W. Va. 
685. (2) A general exception to an 
entire deposition will not be consid- 
ered if a part thereof is admissible. 
Louisville, ete., R. Co. v. Graves, 78 

74; Lee v. Johnson, (Tenn. Ch. 
aS), 53 SW 183. (8) And an exception 
io all the proof in complainant’s dep- 
osition in regard to any conversa- 
tions or transactions with plaintiff's 
intestate is too vague and indefinite 
to be considered on appeal. Callen- 
der vy. Turpin, (Tenn. Ch. A.) 61 SW 
157. (4) Exceptions to depositions, 
except for incompetency of the wit- 
ness, must specify the grounds of ex- 
ception, and not be general only, and 
must be called to the attention of the 
circuit court, else they will not be 
considered in the appellate court. 
Long v. Perine, 41 W. Va. 314, 23 SE 
611. 

[b] Exception to testimony in af- 
firmance of deposition.— Where a wit- 
ness testifies in a deposition to cer- 
tain facts, and no exception is taken 
thereto, an exception to a later state- 
ment whereby he affirms the truth of 
his former testimony is insufficient 
to allow the former testimony to be 
auestioned on appeal. Western Union 


ols tCowmiy. wluanarys =. (lex. Civ...) 
134 SW 848. 
{c] Exceptions waived unless 


passed upon.—Fulton v. Messenger, 
61 W. Va. 477, 56 SE 830. 

11. Houston v. Bruner, 59 Ind. 25; 
Hauck v. Grantham, 22 Ind. 53; Tay- 
lor v. McDonald, 100 Va. 487, 41 SH 
946. 

12. Union City Electric Light, etc., 
Co. v. Jacqua, 26 Ind. A. 160, 58 NE 
508. 

13. Climax Lumber Co. v. Bay 
City Mach. Works, 163 Ala. 654, 50 S 
936; Binford v. Dement, 72 Ala. 491. 

4. 


Harriman v. Sanger, 67 Me. 

442. 
15. Garner v. Cutler, 28 Tex. 175. 
16. Necessity for objection in low- 


er court see supra § 720. 
17. Mada.—Shugars v. Shugars, 105 
Md. 336, 66 A 273. 
Mass.—Tuson v. Crosby, 172 Mass. 
478, 52 NEI 744. 
35 Mo. 


Mo.—Taylor v. Penquite, 
A. 389. 

Mont.—Portland First Nat. Bank 
v. Carroll, 35 Mont. 302, 88 P 1012. 

N. C.—Patton v. W. M. Ritter Lum- 
ber Co., 73 SE 167. 

Pa.— Oehmler v. Pittsburg R. Cos., 
25 Pa. Super. 617. 

Vt.—Dano v. Sessions, 65 Vt. 79, 
26 A 585. 
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is necessary to 


[§ 817] 
In 


18. Lord Hlectriec Co. y. Morrill, 
178 Mass. 304, 59 NE 807. See also 
supra § 720. 

[a] Illustration.—Thus where the 
trial court is asked to rule that plain- 
tiff cannot recover on the pleadings 
and evidence on the sole ground of 
the statute of frauds, and there is 
evidence that the promise sued on 
was an original promise, on excep- 
tions to the ruling refusing such re- 
quest the exceptions cannot be sus- 
tained on the ground that there was 
a variance between the pleading and 
proof, where such objection, had it 
been made at the trial, could readily 
have been removed by amendment. 


Lord Electric Co. v. Morrill, 178 
Mass. 304, 59 NE 807. 
19. Marlow v. Rich, 252 AD. 4435 


96 NE 921. 

20. Witherow v. Slayback, 158 N. 
Y. 649, 53 NE 681, 70 AmSR 507 [rev 
11 Misc. 526, 32 NYS 746]. 

21. Milton v. Haden, 32 Ala. 30, 
70 AmD 523. 

22. U. S—Boland v. Great North- 
ern: RE Cor, 4/202. a Wedh +4854 5120 
CCA 624; Mexico International Land 
Co. v. Larkin, 195 Fed. 495, 115 CCA 
405; Smith v. Hopkins, 120 Fed. 921, 
57 CCA. 193: 

Cal.— Kearney v. Bell, 160 Cal. 661, 
dit RO 25 - 

Mad.—Bowland v. Wilson, 71 Md. 
307, 18 A 536. 

Mass.—Cook vy. Newhall, 213 Mass. 


392, 101 NE 72; McNamara v. Bos- 
ton, ete., R. Co., 202. Mass. 491, 89 
NE 131. 


Mich.—Bath v. Caton, 37 Mich. 199. 

Minn.—Johnson v. Scott, 119 Minn. 
470, 1388 NW 694. 

Nebr.—Helwig v. Aulabaugh, 83 
Nebr. 542, 120 NW 162; Startzer v. 
Se 1 Nebr. (Unoff.) 91, 95 NW 

N. Y¥.—Cooper v. New York, etc., 
Re Cos TSOUNSY., 22,) 702) INS isairev 
84 App. Div. 42, 82 NYS 98]; Wool- 
sey v. Ellenville, 155 N. Y. 573, 50 NE 
270 [aff 84 Hun 236, 32 NYS 543]; 
Silver v. Bowne, 55 N. Y. 659; Camp- 
bell v. Long Island R. Co., 127 App. 
Div. 258, 111 NYS 120; Burroughs 
Adding Mach. Co. v. Van Deusen, 78 
Mise. 643, 1388 NYS 839. 

N. C.—Ferrell v. Hinton, 161 N. C. 
348, 77 SE 224; Riley v. Sears, 151 
N. C. 18% 65 SH 912. 

N. D.—McNab v. Northern Pac. R. 
Co., 12 N. D. 568, 98 NW 353. 

Oh.—Columbus R. Co. v. Ritter, 67 
Oh. St. 53, 65 NE 618. 


Okl.—Arkansas Walley siete:, dR-.\Co: 
v. Witt, 19 Okl. 262, 91 P 897. 
Pa.—Dunmore Borough School 


Dist. v. Wahlers, 28 Pa. Super. 35. 
S. C.—Lawrence vy. Lawrence, 82 
S. C. 150, 63 SE 690. 
Tex.—Quanah, etce., R. Co. v. Gal- 
loway, (Civ. A.) 165 SW 546; Allen 
v. Fleck, 54 Tex. Civ. A. 507, 118 
SW 176; Mabry v. Citizens’ Lumber 
Co.,, 47 .Tex: Civ. A.) 443, 105, SW 
1156; Texas Midland R. Co. v. Byrd, 
41 Tex. Civ. A. 164, 90 SW 185. 
Vt.—Citizens’ Sav. Bank, etc., Co. 
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authorize its review on appeal.}? 


And in New York an exception to a dismissal of the 
complaint at the close of plaintiff’s evidence is suffi- 
cient to present on appeal a question raised by the 
pleadings and proof, although it was not urged in 
opposition to the motion to dismiss.”° . 
it has been held that, under an exception to a gen- 
eral charge in favor of plaintiff’s right to recover 
in an action on a note, the question of variance be- 
tween. the note declared on and that offered in evi- 
dence may be raised in the appellate court.?1 

(d) Submission of Case or Questions to 
Jury; Direction of Verdict. 
ceptions must be saved to entitle a party to com- 
plain on appeal of alleged errors in submitting or in 
refusing or failing to submit the case or particular 
questions or issues therein to the jury.?? 


In Alabama 


As a rule proper ex- 


Alleged 
v. Fitchburg Mut. F. Ins. Co., 86 Vt. 
267, 84 A 970; Mellen v. U. S. Health, 


etc., Ins. Co., 85 Vt. 305, 82 A 4. 

Wis.—Sadowski v. Thomas Furnace 
Co., 157 Wis. 443, 146 NW 770; Pfis- 
ter v. Milwaukee Free Press Co., 139 
Wis. 627, 121 NW 938. 

See also supra § 760. 

[a] Grounds of objection.—(1) 
Exceptions to the submission of cer- 
tain special issues to the jury, for 
which no grounds of objection are 
stated, cannot be reviewed. Fayette- 
ville Bank vy. Nimocks, 124 N. C. 352, 
32 SE 717. (2) And, where the sub- 
mission of an issue to the jury is ex- 
cepted to only on the ground that 
there is no evidence to show a fact, 
other grounds of objection to the 
submission will not be considered on 
appeal. Grout v. Moulton, 79 Vt. 122, 
64 A 453. (3) Upon defendant’s ex- 
ception to the refusal of the judge to 
rule that plaintiff's evidence was in- 
sufficient to support a verdict for 
him, defendant cannot object in the 
supreme court that the action was 
prematurely brought. Clarke’ v. 
Charter, 128 Mass. 483. (4) Where 
it does not appear that any grounds 
were stated on which a motion for a 
verdict for appellant was based, the 
denial of the motion cannot be re- 
viewed. Sartwell v. Sowles, 72 Vi. 
270, 48 A 11, 82 AmSR 943. (5) 
Where defendants do not except to 
the theory upon which the court sub- 
mits the case to the jury under the 
pleadings, they cannot urge on appeal 
that the complaint did not justifv 
the submission of the case upon that 
theory. Weidner v. Olivit, 108 App. 
Div. 122, 96 NYS 37 [aff 188 N. Y. 611 
mem, 81 NE 1178 mem]. 

[b] An exception to the direction 
of a general verdict for defendant, 
does not cure a failure of plaintiff to 
except to the submission of specific 
questions to the jury, so as to entitle 
him to a review of such submission 
on appeal. Cooper vy. New York, ete., 
R-Co.,,180 N. Y. 12, 72 NE 518 [rev 
84 App. Div. 42, 82 NYS 98]. 

{c] Error in submitting a ques- 
tion not in the case may be reviewed 
in the absence of exceptions to its 


submission. Caciatore v. Transit 
Constr.:.Co.,, 147, App. Div. 676, 132 
NYS 572. 

{d] But in Minnesota (1) it has 


been held that error in submitting an 
issue not within the pleadings is not 
available on appeal where no excep- 
tion is taken thereto at the trial 
(Johnson v. Scott, 119 Minn. 470, 138 
NW 694); (2) but that, under L. 
(1901) c 118, a request to submit an 
issue raised by the pleadings, and an 
exception for a failure to do so, are 
not necessary to save such question 
for review (Robertson y. Burton, 88 
Minn. 151, 92 NW 5388). 

[e] Where a case is submitted to 
the jury on an erroneous theory, (1) 
the appellate court is not limited by 
the fact that the appellant fails to 
take an exception to the charge; it is 
sufficient that he moves for a new 


gig" Fs Clg] 


error on the part of the trial court in taking a case 
from the jury, or in directing or refusing to direct 
a verdict, must in most jurisdictions be saved by 
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proper exception,’ and the omission to do so will 


trial on the ground that the verdict 
is contrary to law and excepts to the 
denial of the motion. Goldman v. 


Swartwout, 117 App. Div. 185, 102 
NYS 302. See also infra § 845. (2) 


But while the court on appeal may 
reverse a judgment for a submission 
of the case on an erroneous theory, 
although no exceptions were taken, 
the power will be exercised only 
where the erroneous theory clearly 
appears. Lackawanna Steel Co. v. 
Pioneer Steamship Co., 148 App. Div. 
465, 132 NYS 980 [aff 69 Mise. 104, 
124 NYS 833]. 

Danan interrogatories see infra § 

4 


23. U. S.—Mexico International 
Land Co. v. Larkin, 195 Fed. 495, 115 
CCA 405; Bowman y. Atchison, etc., 
R. Co., 184 Fed. 697, 106 CCA 651; 
Fidelity, etce., Co. v. Thompson, 154 
Fed. 484, 88 CCA 324, 11 LRANS 
1069; Smith v. Hopkins, 120 Fed. 921, 
57 CCA 1938; Milwaukee v. Shailer, 91 
Fed. 858, 34 CCA 112; Swofford Bros. 
Dry-Goods Co. v. Smith-McCord Dry- 
Goods.Co., 85 Fed. 417, 29 CCA 239. 

Ark.— Chicago Crayon Co. 
Choate, 102 Ark. 6038, 145 SW 197. 

Cal.—Hanna v. De Garmo, 140 Cal. 
172, 73 P 830; Peo. v. Chu Quong, 15 
Cals 332. 

Ga.—Arnold v. Ragan, 5 Ga. A. 
254, 62 SH 1052. 

Ill.—WHarp v. Lilly, 217 Ill. 582, 75 
NE 552; Stock Quotation Tel. Co. v. 
Chicago Bd. of Trade, 144 fll. 370, 
33 NE 42; Starnes v. Dering Coal Co., 
147 Ill. A. 75; Vogelsang v. Fredkyn, 
133 Ill. A. 356; Turn Verein Garfield 
v. Vocke, 131 Ill. A. 528; Kennedy v. 
Illinois Cent. R. Co., 68 Ill. A. 601. 

Me.—Banton vy. Herrick, 101 Me. 
134, 63 A) 671. 

Mich.—Reynick v. Allington, ete., 
Mfg. Co., 179 Mich. 630, 146 NW 252; 
Priebisch v. Ottenwess, 176 Mich. 
476, 142 NW 762; Bills v. A. W. Ste- 
vens Co., 146 Mich. 515, 109 NW 1059. 

Minn.—Weinberg v. Steeves, 82 
Minn. 262, 84 NW 755. 

Mo.—Kilroy v. St. Louis, 242 Mo. 
79, 145 SW 769; Brown v. Hartford, 
173 Mo. 183, 73 SW 140; Haniford v. 
Kansas City, 103 Mo. 172, 15 SW 753; 
Arnold v. Adtna L. Ins. Co., 167 Mo. 
A. 154, 151 SW 190; Allen v. Metro- 
politan St. R. Co., 141 Mo. A. 586, 126 
SW 254. 

Nebr.—Warner v. Sohn, 85 Nebr. 
571, 123 NW 1054 [aff reh 125 NW 
1072]; Startzer’ v. “Clarke, 1° Nebr. 
(Unoff.) 91, 95 NW 509. 

N. Y.—Barber v. Dewes, 184 N. Y. 
548 mem, 76 NE 1089 mem [aff 101 
App. Div. 432, 91 NYS 1059]; Haines 
v. New York Cent., etce., R. Co., 145 
N. Y. 235, 39 SE 949; Curtis v. Wheel- 
er, etc., Mfg. Co., 141 .N. Y. 511, 36 
NE 596 [aff 19 NYS 650]; Schwinger 
v. Raymond, 105 N. Y. 648 mem, 11 
NE 952; Barber v. Dewes, 101 App. 
Div. 432, 91 NYS 1059 [aff 184 N. Y. 
548, 76 NE 1089]; Elliott v. Van 
Schaick, 26 App. Div. 587, 50 NYS 
432; Schwartz v. Family Fund Soce., 
59 N. Y. Super. 583, 18 NYS 888 [den 
rearg 58 N. Y. Super. 515, 12 NYS 
717]; Paige v. Chedsey, 4 Mise. 183, 
23 NYS 879; Smith v. Simmons, 21 
NYS 47; Curtis v. Wheeler, etc., Mfg. 
Co; 1. NYS 650. 

N. D.—Kephart v. Continental Cas- 
ualty Co., 17 N. D. 380, 116 NW 349; 
McNab v. Northern Pac. Re Conia 
N. D. 568, 98 NW 353; De Lendrecia 
v. Peck, 1 N. D. 422, 48 NW 342. 

Oh.—Stegeman v. Humbers, 2 Oh. 
Cir Ct) 61, 1 Oh Cir Dec 356: 

Pa.—Guemple vy. Philadelphia Rap- 
id Transit €o#°224°PRa, 3275-73 A330; 
Burke v. Noble, 48 Pa. 168. 

Wis.—Klotz v. Milwaukee Electric 
R., etc., Co., 144 Wis. 384, 129 NW 
524; Beebe v. Minneapolis, ete, R. 
Co., 137 Wis. 269, 118 NW 808; Wheel- 


Vv. 


er v. Seamans, 123 Wis. 573, 102 NW 
28; Holum y. Chicago, ete, R. Co., 
80 Wis. 299, 50 NW 99; Geisinger’ v. 
Beyl, 71 Wis. 358, 37 NW 423; Mane- 
gold v. Grange, 70 Wis. 575, 36 NW 
263; Anstedt v. Bentley, 61 Wis. 629, 
21 NW 807; Kirch v. Davies, 55 Wis. 
287, 11 NW 689. But compare Morris 
vy. National Protective Soc., 106 Wis. 
92, 81 NW 1036. 

Contra Loving v. Warren County, 
14 Bush (Ky.) 316 (holding that a 
motion to instruct the jury to find 
for defendant being, if sustained, 
equivalent to a judgment for defend- 
ant, no objection or exception thereto 
is necessary to enable the party ag- 
grieved to complain of the error on 
appeal); Collins v. Potts, 9 KyL 5386. 

[a] Sufficiency and scope of ex- 
ception.—(1) The exception must be 
sufficiently specific to point out the 
ground of error. Swofford Bros. Dry- 
Goods Co. v. Smith-McCord Dry- 
Goods Co., 85 Fed. 417, 29 CCA 239; 
Phillips v. Southern R. Co., 112 Ga. 
197, 37 SE 418; Marx vy. Press Pub. 
Go.; 134: N.6 ¥..561,081. NEOs cing 
ner v. Whipple, 128 App. Div. 736, 113 
NYS 3387. (2) A general exception to 
the direction of a verdict for defend- 
ant in error is not sufficient to pre- 
sent to the appellate court the ques- 
tion of error in taking the case from 
the jury. There must have been a 
direct exception to the fact of with- 
drawal. Milwaukee v. Shailer & 
Schniglau Co., 91 Fed. 858, 34 CCA 
112. (3) And a general exception to 
the sustaining of a motion to direct 
a verdict and to the final judgment is 
insufficient to justify a review of the 
court’s failure to require the actual 
rendition and entry of a verdict in 
accordance with the direction. Bow- 
man v. Atchison, etc., R. Co., 184 Fed. 
697, 106 CCA 651. (4) A general ex- 
ception to an order denying a motion 
to direct a verdict for defendant, 
which fails to state the grounds on 
which it is based, is insufficient to 
raise the question whether, under the 
evidence in an action for wrongful 
death, deceased was guilty of con- 
tributory negligence as a matter of 
law. Haines v. New York Cent., etc., 
Ro Co.,..145 Ne ¥. 235, 39 NE 949: (5) 
An exception to a verdict directed 
preserves only the question of the 
sufficiency of the evidence. Mullen v. 
Quinlan, 195 N. Y. 109, 87 NE 1078 
[aff 124 App. Div. 916 mem, 108 NYS 
1141 mem]; Leavitt v. Dodge, 16 
NYS 309. (6) Where each of the 
parties asks the court to direct a 
verdict in his favor, and a verdict is 
directed for defendant, and plaintiff 
excepts only to the refusal of his re- 
quest, the only question which the 
appellate court can consider, on ap- 
peal. from the judgment entered on 
such verdict, is whether, on the evi- 
dence, the trial court was bound to 
direct a verdict for plaintiff as a 
matter of law. Dillingham v. Flack, 
17 NYS 879. (7) So, also, where the 
only exceptions taken at special term 
were to the refusal of the court to 
nonsuit plaintiff, on appeal:the only 
question before the court is whether 
there was sufficient evidence to send 
the case to the jury. Magee vy. Os- 
born, 32 N. Y. 669. (8) Where no ex- 
ception is taken to the action of the 
court in reserving decision upon a 
motion to dismiss until after verdict, 
an exception to the granting of the 
motion does not entitle the excepting 
party to contend on appeal that the 
court had no authority to grant the 
motion after the verdict. Antes v. 
Watkins, 112 App. Div. 860, 98 NYS 
519. (9) And where the court, on de- 
fendant’s motion, directed a verdict 
in his favor, and the bill of excep- 
tions recited, “Plaintiff excepted to 
said ruling . . and assigns the 
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in some jurisdictions preclude the complaining 
party from urging such direction or refusal as er- 
ror, so as to permit the appellate court to review 


same as error,” it was held that the 
only question ‘presented was whether 
the evidence, taken most favorably 
for plaintiff, established the material 
allegations of his petition, and that 
such exception did not present the 
question whether the plaintiff was, as 
matter of law, entitled to a recovery. 
Phillips v. Southern Ry. Co., supra. 
(10) Where plaintiff does not except 
to the direction of a verdict for de- 
fendant, but takes a nonsuit, the 
court on appeal has nothing before it. 
for review, although exception is ta- 
ken to the overruling of his motion 
to set aside the nonsuit and grant a 
new trial. Allen v. Metropolitan St. 
R. Co., 141 Mo. A. 586, 126 SW 254. 
(11) An exception ‘to the direction 
of the court’ that the jury should 
find for plaintiff will not raise the 
point that the verdict should have 
been for a less amount, where it is 
conceded that a verdict should have 
been directed for some amount. Grier 
vebazn gs 14 NYS 784 [aff 13 NYS 


[b] Exceptions held sufficient.— 
(1) Scarborough v. Holder, 127 Ga. 
256, 56 SH 293; Howell v. Pennington, - 
118 Ga. 494, 45 SE 272; Gottsteiln v. 
Simmons, 59 Wash. 178, 109 P 596; 
Ehrmantrout v. McMahon, 78 Wis. 
138, 47 NW 305. (2) Where the evi- 
dence was not voluminous, and the 
judge presumably had his notes be- 
fore him, it was held not to be in- 
cumbent on plaintiff to point out er- 
ror in an instruction to find for de- 
fendant in order to enable plaintiff to 
take advantage of the error. Asbury 
Vv. Mair, 111,.N.,.C. 251, 16 SE 467.—_ (3), 
Where defendant’s attorneys request 
permission to go to the jury on a 
plea of payment, and the request is 
denied, but no exception is taken to 
the ruling, the question whether there 
was any question of fact to be sub- 
mitted to the jury, on conflicting evi- 
dence, is raised by an exception to 
the direction to the jury to return a 
verdict for plaintiff. Rauth v. Scheer, 
20 Misc. 689, 46 NYS 539. (4) And 
where a request is made to go to the 
jury on a question of fact, and it is 
denied and an exception is taken, it 
is unnecessary to go through the idle 
ceremony of excepting to the direc- 
tion of the verdict, under penalty of 
being deprived of the exception to 
the erroneous ruling. Benedict v. 

109 App. Div. 20, 95 NYS 
Sheldon v. Baumann, 19 App. 
Div. 61, 45 NYS 1016. (5) Where 
no specific exception is taken to an 
issue submitted that the jury shall 
determine the rental value of the 
land, but an exception is taken to 
the rental value found, the submis- 
sion may be reviewed on appeal. 
Pass v. Brooks, 127 N. C. 119 [mod 
ren £25 IN. Cr 11295" 34° SE 223) don 
A request to instruct that, on all the 
evidence in the case, plaintiff is not 
entitled to recover is in effect a mo- 
tion for a verdict, sufficiently stat- 
ing the grounds thereof, so that by 
exception to the refusal thereof, is 
reserved the question whether, “on 
the most favorable view of the evi- 
dence, plaintiff was entitled to a ver- 
dict. French v. Grand Trunk Ry..Co., 
76 Vt. 441, 58 A 722. (7) And where 
the record showed that, on plaintiff's 
motion for direction of a _ verdict, 
the judge declared his view as to the 
rules of law governing him, and as 
to the evidence, closing with the an- 
nouncement that he could find no evi- 
dence on defendant’s part which 
would warrant a submission of the 
case to the jury, ‘to which ruling 
defendant duly excepted,’ and the 
judge continued by formal statement 
that he found no evidence to warrant 
submission of the case to the jury 
and that it became his duty to direct 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the sufficiency of the evidence,”4 unless it appears 
that there was no evidence which would justify the 
submission of any fact to the jury.?° To raise the 
question of the propriety of a direction to find a 
verdict, the complaining party should request the 
trial court to submit to the jury the facts claimed 
to be in issue, and, if the request is refused, should 
except to the refusal.?° But, although no request 
‘was made to submit a question to the jury, defend- 
ant may avail himself of an exception to a refusal 
to direct in his favor, and a direction in favor of 
the adverse party.2’ And, although defendant, on 
denial of his request to go to the jury on the facts, 
does not immediately except, an exception reserved 
to the subsequent direction of a verdict for plain- 
tiff is sufficient to raise for review the question 
whether the case should not have been submitted to 
the jury.28 An exception to a direction to find a 
verdict for defendant brings up on the appeal the 
question whether, on any construction of the facts, 
the jury would have been warranted in finding for 
plaintiff, although the latter did not request the 
submission of any questions to the jury.2? When 
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no specific request is made for the submission of 
any question of fact to the jury, and a verdict is 
directed by the court, to which direction only a 
general exception is taken, the point that such ques- 
tion should have been submitted to the jury cannot 
be raised for the first time on appeal, although the 
evidence was not entirely clear and uncontra- 
dicted.°° 

Reservation of question of law. In Pennsylvania, 
in the absence of an exception thereto at the trial, 
no objection can be raised on appeal as to the form 
of a reservation by the trial court of a question of 
law on submitting issues of fact to the jury.*+ 

[§ 818] (e) Instructions and Failure or Refusal 
to Instruct **—aa. In General. Although it is 
wholly or partly abrogated in a few states by stat- 
ute,?? it is the general rule that proper and timely 
exceptions in the lower court are necessary to en- 
title a party to a review in the appellate court of 
alleged errors in the court’s general charge to the 
jury or in written or oral instruction given either 
by the court of its own motion or at the request of 
parties;*4 and in most jurisdictions, although not 


a verdict for plaintiff, and directed 
one of the jurors to sign such verdict 
as foreman, and no further exception 
appeared, it was held that, while an 
exception should have been noted to 
the final ruling, the conduct of the 
judge in expressing his opinion and 
making the ruling was so continuous 
‘that the exception noted must be 
deemed to apply to the ruling itself. 
Wheeler v. Seamans, 123 Wis. 573, 
102 NW 28. (8) Where a motion to 
‘dismiss a complaint and a motion by 
plaintiff to go to the jury are simul- 
taneous, the exception to the denial 
of the latter is sufficient to secure the 
right of appeal from the judgment of 
dismissal. Smith v. Stephens, 47 
LUN ONee Ve) go LS. 

[cl] Exceptions taken before de- 
fendant rests case.—The appellate 
court will not notice exceptions taken 
to the court’s refusal to direct a ver- 
dict for defendant, if such exceptions 
are taken before defendant rests his 
case. Columbia, etc., R. Co. v. Haw- 
thorne, 144 U. S. 202, 12 SCt 591, 36 
L. ed. 405; Accident Ins. Co. v. Cran- 
dal, 120 U. S. 527, 7 SCt 685, 30 L. ed. 
740: Grand Trunk R. Co. v.. Cum- 
mings. 106 U. S. 700, 1 SCt 4938, 27 L. 
ed. 266; Walker v. Windsor Nat. 
Bank, 56 Fed. 76, 5 CCA 421. F 

[a] Limitation of rule.—It is not 
necessary to save an exception to 
the direction of the verdict where 
such direction is made a part of the 
verdict and embodied in it. Rosen- 
thal v. Vernon, 79 Wis. 245, 48 NW 
485. 

24, Reavely v. Harris, 239 Ill. 526, 
88 NE 238: Atchison, etc., R. Co. v. 
Peo., 227 Ill. 270, 81 NE 342; Earp 
Wally ode dense. woo NIG, Boz 
Eckensberger v. Amend, 10 Misc. 145, 
30 NYS 915; Paige v. Chedsey, 4 
Misc. 183, 23 NYS 879. See infra § 
828. 

[a] But in Wisconsin an order 
denying a motion to direct a verdict 
is reviewable, under Rev. St. § 3070, 
providing that on appeal the court 
may review any intermediate order 
which involves the merits, and may 
examine the record to determine 
whether there was any evidence to 
support the verdict, without excep- 
tion being made to the order at the 
trial. Morris v. Bay City Nat. Pro- 
tective Soc., 106 Wis. 92, 81 NW 1036. 

{b] In North Dakota the sufficien- 
ey of evidence to sustain a verdict is 
reviewable in the supreme court, al- 
though no exception was taken to the 
direction thereof by the lower court. 
Dahl v. Stakke, 12 N. D. 325, 96 NW 


358. 
‘ Benson v. Gerlach, 4 NYS 273. 


25. 
See Chicago Crayon Cc. v. Choate, 


102 Ark. 603, 145 SW 197 (objection 
taken by motion for new trial). 

26. Stone v. Flower, 47 N. Y. 566; 
Dearman v. Marshall, 88 App. Div. 
41, 84 NYS 705; Sheldon v. Baumann, 
19 App. Div. 61, 45 NYS 1016. See 
also supra § 760. 

27. Wombough v. 
Thomps. & C. (N. Y.) 586. 

28. Kumberger v. Congress Spring 
Co, 158) Nv ¥e%339, 53) NE 3° [rev 8 
App. Div. 96, 40 NYS 396]. 

29. Stone v. Flower, 47 N. Y. 566; 
Miner v. New York, 37 N. Y. Super. 


LT: 
Schroff v. Bauer, 42 HowPr 
(N. Y.) 348. 

[a] Where the questions involved 
were treated by the court and counsel 
as questions of law, based on facts 
assumed to have been proved, and the 
only exception was to the direction of 
a verdict on the facts, it was held 
that it could not be urged that there 
were questions of fact which should 
have been submitted to the jury. El- 
well v. Dodge, 33 Barb. (N. Y.) 336. 

81. Velas v. Patton Coal Co., 197 
Pa. 380, 47°A 360; Rynd v. Baker, 193 
Pa. 486, 44 A 551; Boyle v. Mahanoy 
City, 187 Pa. 1, 40 A 1093; Heany v. 
Schwartz, 155" Pai 540 ©2544 Y 11078! 
Fulton v. Peters, 137 Pa. 613, 20 A 
936; Mohan y. Butler, 112 Pa. 590, 4 
A 47; Koons v. Western Union Tel. 
Co., 102 Pa. 164; Pennsylvania Ins. 
Co. v. Phenix’ Ins! "€o,, “71 Passi; 
Supplee v. Herrman, 16 Pa. Super. 45; 
ya gee v. Yorkville, 3 Pa. Super. 

[a] Exception sufficient.—Where 
several points are presented by the 
court, one of which is “that upon the 
whole case the verdict should be for 
the defendant,’ and the court re- 
serves the points as follows: “We 
reserve the questions of law raised 
by the above points,’ and plaintiff 
excepts to the charge of the court 
and. “the rulings therein,” and a bill 
is sealed, plaintiff is in a position to 
object to the form of the reservation. 
Konicz-awe Orient) ins." Co.; 7217 Pat 
Super. 550. 

a See also Trial [88 Cyc 1790 et 
seq]. 

33. Exceptions to rule and statu- 
tory modifications see infra § 822. 

34 U. S.—Eddy v. Lafayette, 163 
U. S. 456, 16 SCt 1082, 41 L. ed. 225; 
Tucker’v.2UMS,, (151 U.S) 164, 14 Sct 
299, 38 L. ed. 112; Grand Trunk R. 
Cows i ives; d44--U28.'"408, 129 SCt 
679, 36 L. ed. 485; Hedden v. Iselin, 
142 U. S. 676,12 SCt 330, 35 L. ed. 
1155; Reagan v. Aiken, 138 U. S. 109, 
11 SCt 283, 34 L. ed. 892; Gibbs v. 
Consolidated Gas Co., 130 U. S. 396, 
9 SCt 553, 32 L. ed. 979; Stewart v. 


Cooper, 4 


Wyoming Cattle Ranche Co., 128 U. 
S. 383, 9 SCt 101, 32 L. ed. 439; Han- 
na v. Maas, 122 U. S. 24, 7 SCt 1055, 
30 L. ed. 1117; Thompkins v. Mis- 
souri, etc., R. Co., 211 -Fed. 391, :128 
CCA 1, 52 LRANS 791; Alwart Bros. 
Coal Co. v. Royal Colliery Co., 211 
Fed. 313, 127 CCA 599; Copper River, 
ete., R. Co. v. Reed, 211 Fed. 111, 128 
CCA 29; C. W. Hull Co. v. Marquette 
Cement Mfg. Co., 208 Fed. 260, 125 
CCA «4602 Yazoo," ete. Ra Con ve 
Wright, 207 Fed. 281, 125 CCA 25 [aff 
197 Wed. 94) and aff 235 U.S. 3761; 
Southern R. Co. v. Gadd, 207 Fed. 277, 
125 CCA 22 [aff 233 U.S. 5'72)°34 ‘SCt 
696, 58 L. ed. 1099]; Boland v. Great 
Northern R. Co., 202 Fed.’ 485, 120 
CCA 624; Suravitz v. Pristasz, 201 
Fed. 335, 119 CCA 573; Robinson v. 
Van Hooser, 196 Fed. 620, 116 CCA 
294; Mexico International Land Co. 
v. Larkin, 195 Fed. 495, 115 CCA 405; 
Kesterson v. La Moine Lumber, etc., 
Co., 193-Wed. 355, 118 CCA 279: Ger- 
ing v. Leyda, 186 Fed. 110, 108 CCA 
222; Wabash Screen Door Co. v. 
Lewis, 184 Fed. 260, 106 CCA 402; 
Big Brushy Coal, -ete., Co. v. Wil- 
liams, 176 Fed. 529, 99 CCA 102; 
Ware v. Pearsons, 173 Fed. 878, 98 
CCA 364; Louisville, etc., R. Co. v. 
Womack, 173 Fed. 752, 97 CCA 559; 
Greer v. Catlin, 171 Fed. 838, 96 CCA 
586; Hebron Mfg. Co. v. Powell Knit- 
ting Co., 171 Fed. 817, 96 GCA 489; 
Western Inv. Co. v. McFarland, 166 
Fed. 76, 91 CCA 504; Levi v. Math- 
ews, 145 Fed. 152, 76 CCA 122; Al- 
len v. Field, 144 Fed. 840, 75 CCA 668 
[certiorari den 201 U. S. 649, 26 SCt 
762, 50 L. ed. 905]; Tromp v. William 
Cramp, etc., Ship, ete., Bldg. Co., 143 
Fed. 867, 75 CCA 75 [certiorari den 204 
U. S: 671, 27 SCt 786, 51 L. ed. 673]: 
Southern Pac. Co. v. Maloney, 136 
Fed. 171, 69 CCA 83; American Bond- 
ing, etc, Co. v. Baltimore, etc. R. 
Co., 124 Fed. 866, 60 CCA 52 f[ecer- 
tiorari den 191 U. S. 575, 24 SCt 846, 
48 L. ed. 308]; Fitzpatrick v. Graham, 
122 Fed. 401, 58 CCA 619; Chicago 
Terminal Transfer R. Co. v. ‘Stone, 
118 Fed. 19, 55 CCA 187; American 
Cotton Co. v. Beasley, 116 Fed. 256, 
53 CCA 446; Bradford Glycerine Co. 
v. Kizer, 113 Fed. 894, 51 CCA 524; 
Union Pressed Brick Co. v. Fulton- 
ham Brick, etc., Co., 112 Fed. 920, 50 
CCA 615; Moon-Anchor Cons. Gold 
Mines v. Hopkins, 111 Fed. 298, 49 
CCA 3847; Monarch Cycle Mfg. Co. v. 
Royer Wheel Co., 105 Fed. 324, 44 
CCAMO2Z8¢ i Tinsman’ “v.40 Bic R. VPateh 
Mfg. Co., 101 Fed. 3738, 41: CCA 388; 
Little Rock Granite Co. v. Dallas 
County, 66 Fed. 522, 13 CCA (620, 
Cohen v. West Chicago St. R. Co., 60 
Fed..698, 9 CCA 2238; Sutherland v. 
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in all, a failure to save proper exceptions to the | charge of the court cannot be cured by assigning 


Round, 57 Fed. 467, 6 CCA 428; Colo- 
rado Cent. Cons. Min. Co. v. Turck, 
54 Fed. 262, 4 CCA 313; Emerson v. 
Hogg, 8 F. Cas. No. 4,440, 2 Blatchf. 1. 

Ala.—Mobile Electric Co. v. Sanges, 
169 Ala. 341, 538 S 176, AnnCas1912B 
461; Geter v. Central Coal Co., 149 
Ala. 578, 43 S 367; Armour Packing 
Co. v. Vietch-Young Produce Co., 39 
S 680; Birmingham Belt R. Co. v. 
Gerganous, 142 Ala. 238, 37 S 929; 
Stewart v. Guy, 138 Ala. 176, 34 S 
1007; Abbott v. Mobile, 119 Ala. 595, 
24 S 565; Alabama Great Southern R. 
Co. v. Tapia, 94 Ala. 226, 10 S 236; 


_Tennile v. Walshe, 81 Ala. 160, 1S 


85; Millsapp v. Woolf, 1 Ala. A. 599, 
56 S 22. Contra under statute see 
infra § 822. 

Ark.—Harmon v. Frye, 103 Ark. 
584, 148 SW 269; Western Union Tel. 
Co. v. Wilson, 97 Ark. 198, 133 SW 
845; American F. Ins. Co. v. Haynie, 
91 Ark. 43, 120 SW 825; Rock Island 
Plow Co. v. Rankin, 89 Ark. 24, 115 
SW 9438; Cammack v. Southwestern 
B. \Ins. Cos 88 Ark..505, 115 SW 142; 
Plumlee y. St. Louis Southwestern 
R. Co., 85 Ark. 488, 109 SW 515; Mis- 
souri, ete., R. Co. v. Bratton, 85 Ark. 
326, 108 SW 518; White River 
R. Co. v. Batesville, etc., Tel. Co., 81 
Ark. 195, 98 SW 721; St. Louis, etc., 
R. Co. v. James, 78 Ark 490, 95 SW 
804, 8 AnnCas 611; Schenck v. Grif- 
fith, 74 Ark. 557, 86 SW 850; Frauen- 
thal v. Bridgeman, 50 Ark. 348, 7 SW 
388; St. Louis, ete., R. Co. v. Vincent, 
36 Ark. 451. 

Cal.—Randall v. Freed, 154 Cal. 
299, 97 P 669 [trans 7 Cal. A. 553, 94 
P 1056]; Williams v. Southern Pac. 
R.-Co., 110 Cal. 457, 42 P 974; Mer- 
guire v. O’Donnell, 103 Cal. 50, 36 P 
1033; Sharp v. Hoffman, 79 Cal. 404, 
21 P 846; Carpenter v. Ewing, 76 Cal. 
487, 18 P 432; Sierra Union Water, 
étez, (Co. -v.. Baker,» 70, (Cal... 57%2;°8) P 
305, 11 P 654; Clark v. His Creditors, 
57 Cal. 639; Chester v. Bower, 55 Cal. 
46; Russell v. Dennison, 45 Cal. 337; 
Lightner v. Menzel, 35 Cal. 452; Wil- 
kinson v. Parrott, 32 Cal. 102; Holver- 
stot v. Bugby, 13 Cal. 43; "Los An- 
geles County v. Reyes, 3 Cal. Unrep. 
Cas. 775, 32 P 233; Finnall v. Merri- 
man, 13 ‘Cal. A. 609, 110 P 462; Wiley 
v. McNab, 8 Cal. IN. 135,;, 96° P3323 
Fleischhauer yv. Fabens, 8 Cal. A. 30, 
96s P Mais 

Colo.—Denver v. Magivney, 44 Colo. 
157, 96 P 1002; Newton v. Cardwell 
Blue Print, ete., Co., 41 Colo. 492, 92 
P 914; Taylor v. Barnett, 39 Colo. 469, 
90 P a4; Pueblo v. Timbers, 31 Colo. 
215, 72 P 1059; French v. Guyot, 30 
Colo. 222, 70 P 683; Sams Automatic 
Car Coupler Co. v. League, 25 Colo. 
129, 54 P 642; Bourke v. Van Keuren, 
20 Colo. 95, 36 P 882; Wray v. Car- 
penter, 16 Colo. 271, 27 P 248, 25 Am 
SR 265; Gilpin v. Gilpin, 12 Colo. 504, 
21 P 612; Price v. Buchanan, 12 Colo. 
366, 21 P 144; Colorado Midland R. 
Cory. Edwards, 24 Colo. A. 350, 134 
P 248; Kent v. Cobb, 24 Colo. A. 264, 
133 P "424: Ward v. Atkinson, 22 Colo. 
A. 134, 123 P 120; Auckland v. Law- 
rence, 20 Colo. A. 364, 78 P 1035; 
Goldhammer v. Dyer, 7 Colo. A. 29, 42 
P 177; Patrick Red Sandstone Co. v. 
Skoman, 1 Colo. A. 323,29) Pe 21, 

Dak.—-Pielke Vv. Chicago; etc.,;) GR: 
Co., 6 Dak. 444, 43 NW 813. 

D. C.—Fulton y. Fletcher, 12 App. 1. 

Fla.—Stearns, etc., Lumber Co. v. 
Adams, 55 Fila. 401, 45 S 847; Wil- 
liam’s v. State, 32 Fla. 251, 13 S 429; 
McSwain v. Howell, 29 Fla. 248, 10 S 
588; Jacksonville, etc., R. Co. v. Hun- 
ter, 26 Fla. 308, 8 S 450; Jones v. 
Greeley, 25 Fla. 629, 6 S 448. 

Ga.—Western, etc., R. Co. v.. Wat- 
kins, 14 Ga. A. 388, 80 SE 916; Cen- 
tral of Georgia R. Co. v. McGuire, 10 
Ga. A. 483, 73 SE 702; Thompson v:. 
Kelsey, 8 Ga. A. 23, 68 SE 518. 

Hawaii.—Hitcheock v. Hawaiian 
Tramways Co., 14 Hawaii 137. 

Ill.—Seiberling v. Miller, 207 IIl. 
443, 69 NE 800; West Chicago St. R. 


Co. v. Martin, 154 Ill. 523, 39 NE 140; 
Willard v. Petitt, 153 Ill. 663, 39 NE 
991; East St. Louis Hlectric R. Co. v. 
Stout, 150 Ill. 9, 36 NE 963; England 
v. Vandermark, 147 Ill. 76, 85 NE 465; 
Jefferson v. Chapman, 127 Ill. 438, 20 
NE 33, 11 AmSR 1386; Indianapolis, 
etc., RR. Co. v. Rhodes, 76. Ill.) 285; 
Emory v. Addis, 71: Ill. 273; Toledo, 
etc., R. Co. v. Miller, 55 Ill. 448; Gul- 
liver v. Adams Express Co., 38 Ill. 
503; Sedgwick v. Phillips, 22 Ill. 183; 
Buckmaster v. Cool, 12 Ill. 74; Knud- 
son v. Wacker, etc., Brewing, etce., 
Co., 182 Ill. A. 296; Ricks Sheep Co. 
v. Oregon Short Line R. Co., 180 Ill. 
A. 220; Hotchkiss v. Vanderpoel Co., 
139 Ill. A. 325; Zipkie v. Chicago, 117 
Ill. A. 418; Gardner-Wilmington Coal 
Co. v. Knott, 115 Ill. A. 515; Illinois 
Cent.» R. Co. ‘vi - Klein; 95..1H..Avi220; 
Chicago v. Hogan, 80 Ill. A. 344; 
Phillips v. Abbott, 52 Ill. A. 328. 

Ind.—Lowell v. Gathright, 97 Ind. 
313; Coffeen v. McCord, 838 Ind. 593; 
Williams v. Pendleton, ete., Turnp. 
Co., 76 Ind. 87; Parker v. Clayton, 51 
Ind. 126; Fisher v. Allison, 46 Ind. 
5938; Rathel v. Brady, 44 Ind. 412; 
Cronin y. Kesling, 50 Ind. A. 260, 98 
NE 303; Molt v. Hoover, (A.) 81 NE 
221; Port Huron Engine, etc., Co. v. 
Smith, 21 Ind. A. 233, 52 NE 106; 
Evansville v. Thacker, 2 Ind. A. 370, 
28 NE 559. 

Ind. T.—Hancock v. Shockman, 4 
Ind. T. 138, 69 SW 826; Oxier v. U. 
S., 1 Ind. TT. 85, 38 SW 331 

Iowa.—Petitt v. Belle Plaine, 162 
Iowa 726, 144 NW 1015; Jamison v. 
Ranck, 150 Iowa 5, 129 "NW RPT an 
re Overpeck, 144 Iowa 400, 120 NW 
1044, 122 NW 928; Hamill v. Joseph 
Schlitz Brewing Co., 138 Iowa 188, 
115 NW 943; Hoyt v. Hoyt, 137 Iowa 
563, 115 NW 222; Hibbets v. Threl- 
keld, 137 Iowa 164, 114 NW 1045; 
Nichols, etce., Co. v. Russell, 91 NW 
913; Delmonica Hotel Co. vy. Smith, 
112 Iowa 659, 84 NW 906; Plano Mfg. 
Co. v. McCoid, 80 NW 659; Liefheit 
v. Jos. Schlitz Brewing Co., 106 Iowa 
451, 76 NW 730; Eldridge v. Stewart, 
97 Iowa 689, 66 NW 891; Leach v. 
Hill, 97 Iowa 81, 66 NW 69; Dean v. 
Zenor, 96 Iowa 752, 65 NW 410; Stan- 
hope v. Swafford, 80 Iowa 45, 45 NW 
403; Lewis v. Lewis, 75 Iowa 669, 37 
NW 166; Duncombe vy. Powers, 75 
Iowa 185, 39 NW 261; Gray v. Chi- 
cago, ete., R. Co., 75 Iowa 100, 39 NW 
213; Norris v. Kipp, 74 Iowa 444, 38 
NW 152; Paddleford v. Cook, 74 Iowa 
433, 38 NW 137; Arneson v. Thorstad, 
72 Towa 145, 33 NW 607; Kirk v. Lit- 
terst, 71 Iowa 71, 32 NW 106; Fritz 
v. Kansas City, ete., R. Co., 61 Iowa 
323, 16 NW 144; Kirk v. Woodbury 
County, 55 Iowa 190, 7 NW 498; 
Cooley v. Flanders, 44 Iowa 699; Wil- 
cox v. McCune, 21 Iowa 294; May v. 
Wilson, 21 Iowa 79; Morse vy. Close, 
rey Iowa 93; Talty v. Lusk, 4 Iowa 

Kan.—Werner v. Jewett, 54 Kan. 
530, 38 P 793; Wilson v. Jones, 48 
Kan. 767, 30 P 117; Russell v. Brad- 
ley, 47 Kan. 438, 28 P 176; Kansas 
Farmers’ F. Ins. Co. vy. Hawley, 46 
Kan. 746, 27 P 176; State v. Probas- 
co, 46 Kan. 310, 26 P 749; Missouri 
Pac. R. Co. v. Johnson, 44 Kan. 660, 
24 5PAd6s) Kansas: sPac.) Ras-Com Vv. 
Little, 19 Kan. 267; Barlow v. Em- 
mert, 10 Kan. 358; Moore v. Cass, 10 
Kan. 288; Wyandotte v. Noble, 8 Kan. 
444; Barton v. Pond, (A.) 55 P 519; 
Geneseo Cent. State Bank vy. Glenn, 6 
Kan. A. 886, 50 P 961. 

Ky.—Sword v. Bowen, 157 Ky. 615, 
163 SW 733; Supreme Lodge K. P. 
v. Bradley, 109 SW 1178, 33 KyL 413; 
Travelers’ Ins. Co. v. Bingham, 105 
Sw 894, 32 KyL 233; Fields v. Size- 
more, 105 SW 438, 32 KyL 237; Louis- 
ville, ete., R. Co. v. Taylor, 104 SW 
776, 31 KyL 1142; Hale v. Gilbert, 91 
SW 721, 28 KyL 1314; Parkerson v. 
Louisville, etc., R. Co., 80 SW 468, 25 
KyL 2260; Davis Vv. Bailey, 53 SW 31, 
21 KyL 839: Louisville, ete., R. Co. 


v. Bowcock, 107 Ky. 223, 51 SW 580, 
21 KyL 383, 53 SW 262,21 KyL 896; 
Castle v. Bays, 40 SW 242, 19 KyL 
345; Sturm v. Meyer, 14 SW SOOs MEZ. 
Kyl 350; Kennedy v. Cunningham, 2 
Mete. 538. 
pe age Pepe kg v. Vavasseur, 10 Mart. 
Me.—Libby v. Deake, 97 Me. 377, 54 
A 856; Atkinson y. Orneville, 96 Me. 
311, 52 A 796; Hatch v. Dexter First 
Nat. Bank, 94 Me. 348, 47 A 908; 
eee v. Thomas, 79 Me. 221, 9 A 


Mds—Mullen vy. Brydon, 117 Md. 
554, 83 A 1025; Junkins v. Sullivan, 
110 Md. 539, 73 A 264; Mt. Vernon 
Brewing Co. v. Teschner, 108 Md. 158, . 
69 A 702, 16 LRANS 758; Bentley v. 
Edwards, 100 Md. 652, 60 A 283; Von- 
derhorst Brewing Co. v. Amrhine, 98 
Md. 406, 56 A 8383; Travelers’ Ins. 
Co. v. Parker, 92 Md. 22, 47 A 1042; 
Lewis v. Tapman, 90 Md. 294, 45 A 
459, 47 LRA 385; Norfolk, ete.,,. Ri 
Co. v. Hoover, 79 Md. 253, 29 A 994, 
47 AmSR 392, 25 LRA 710; Black v. 
Woodrow, 39 Md. 194. 

Mass.—Nesson v. Adams, 212 Mass. 
429, 99 NE 93; Gately v. Taylor, 211 
Mass. 60, 97 NE 619, 39 LRANS 472; 
Ahern v. Boston El. R. Co., 210 Mass. 
506, 97 NE 72; Silver v. Graves, 210 
Mass. 26, 95 NE 948; Garafalo v. New 
York, etc., R. Co.; 206 Mass: 539; 92 
NE 723; Webb v. Hanley, 206 Mass. 
299, 92 NE 429; Whitcomb v. Whit- 
comb, 205 Mass. 310, 91 NE 210, 1$ 
AnnCas 410; Shepley v. Henry Siegel 
Co., 203 Mass. 43, 88 NE 1095; Metro- 
politan Coal Co. v. Billings, 202 Mass. 
457, 89 NE 115; Berry v. New York 
Cent.,. ete, .R. ‘Co., 202 Mass. 197, 8s 
NE 588; Herlihy v. Little, 200 Mass. 
284, 86 NE 294; Ahearn vy. Boston El. 
R. Co., 194 Mass. 350, 80 NE 217; 
Crafer v. Hooper, 194 Mass. 68, 80 NE 
2; Tepper v. Boston El. R. Co., 192 
Mass. 46, 78 NE 384; McCabe v. 
Whitman, 187 Mass. 484, 73 NE 535; 
Griffin v. Cunningham, 183 Mass. 505, 
67 NE 660; D’Arcy v. Mooshkin, 183 
Mass. 382, 67 NE 339; Nestor v. Fall 
River, 183 Mass. 265, 67 NE 248; 
Galligan v. Old Colony St. R. Co., 182 
Mass. 211, 65 NE 48; Robbins v. 
Brockton St. R. Co., 180 Mass. 51, 61 
NE 265; Hoyt v. Kennedy, 170 Mass. 
54, 48 NE 1073; Rawson y. Plaisted, 
15t Mass: 71; 23 UNE 122 MeCart we 
Sauire, 150 Mass. 484, 23 NE 323; 
Com. v. Kneeland, 20 Pick. 206. 

Mich.—Moneyweight Scale Co. v. 
David, 180 Mich. 8, 146 NW 391; Gar- 
field v. Lapham, 173 Mich. 217, 139 
NW 38; Place v. Place, 139 Mich. 509, 
102 NW 996; Longyear v. Gregory, 
110-Mich. 277, 68 NW 116; McKinnon 
v. Atkins, 60 Mich. 418, 27 NW 564: 
Bolton v. Riddle, 35 Mich. 13; Hill v. 
Robinson, 23 Mich. 24. 

Minn.—Ogren Vv. Minneapolis, 121 
Minn. 2438, 141 NW 120; Johnson v. 
Forrestal, 119 Minn. 202, 137 NW 
1095; Johnson y. Finch, 115 Minn. 
252, 132 NW 276; Anderson v. Pitt 
Iron Min. Co., 108 Minn. 261, 121 NW 
915; Kostrezeba v. Hobart Iron Co., 
103 Minn. 337, 114 NW 949; Deering 
Harvester Co. v. Melheim, 83 Minn. 
359, 86 NW 348; Anderson y. St. Croix 
Lumber Co., 47 *Minn. 24, 49 NW 407; 
Smith v. Bean, 46 Minn. 138, 48 NW 
687; Lawrence v. Bucklen, 45 Minn. 
195, 47 NW 655; Smith v. Pearson, 44 
Minn. 397, 46 NW 849; Mackey v. 
Fisher, 36 Minn. 347, 314 NW 363; 
Spencer v. St. Paul, CLC reve Ones 
Minn. 29 

Miss.—Evans v. Clark, 24 S 532; 
Georgia Pac. R. Co. v. West, 66 Miss. 
310, 6 S 207; Smokey v. Johnson, 4S 
788; Bourland v. Itawamba County, 
60 Miss. 996; Fisher y. Fisher, 43 
Miss. 212. 

Mo.—Green v. Terminal R. Assoc., 
211 Mo. 18, 109 SW 715; Feary v. 
Metropolitan St. R. Co., 162 Mo. 75, 
62 SW 452; Taylor v. Pullen, 152 Mo. 
434, 53 SW 1086; State v. Worton, 139 
Mo. 526, 41 SW 218; State v. Inks, 135 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Mo. 678, 37 SW 942; State v. Patrick, 
107 Mo. 147, 17 SW 666; Haniford v. 
Kansas, 103 Mow 12, 15 SW 1535 
State v. Grimes, 101 Mo. 188, 13 Sw 
956; Wells v. Zallee, 59 Mo. 509; Smith 
Vv. Means, 170 Mo. A. 158, 155 Sw 454; 
Berkbiegler v. Cape Girardeau, etc., 
R. Co., 164 Mo. A. 441, 144 SW 1105 
[mod 152 Mo. A. 543, 133 SW 1170]; 
Carpenter v. Gruendler Mach. Cox 1632 
Mo. A. 296, 141 SW 1147; Montei v. 
St. Louis, etc., R.- Co, 130 "Mo. A. 149, 
108 SW 1073; Mitchell Vv. Robertson, 
117 Mo, A. 348, 93 SW 871; Barnes v. 
Columbia Lead Co., 107 Mo. A. 608, 
82 SW 2038; McCormick Harvesting 
Mach. Co. v. Hill, 104 Mo. A. 544, 79 
SW 745; Clark v. Hughes, 73 Mo. A. 
633; Boulton v. Columbia, 71 Mo. A. 
£19; Shannon vy. Hannibal, SUC Me 
Co., 54 Mo. A. 223; Lefkow v. Allred, 
54 Mo. A. 141; McDonald v. Cobb, 44 
Mo; A. 16:7: Wright nie Gillespie, 43 
Mo. A. 244; ’Ritzenger v. Hart, 43 Mo. 
A. 183; Morgan v. Rice, 35 Mo. A. 591. 

Mont.—De Sandro v. Missoula 
Light, etc., Co., 48 Mont. 226, 136 P 
pif a Ia Yergy v. Helena Light, ete., Co; 
39 Mont. LS ehO a onl Oym tS, AnnCas 
1201; Robinson v. Helena Light, etc., 
Go.; ’38 Mont. 222, 99 P 8387; Woods 
Vv. Berry, 7 Mont. 195, 14 P 758; Kel- 
ley v. Cable Co., 7 Mont. 70, 14 Pp 6333 
McKinney v. Powers, 2 Mont. 466; 
Davis v. Germaine, 1 Mont. 210. Con: 
tra by statute see infra § 822. 

Nebr.—Acme Harvesting Mach. Co. 
v. Brigham, 95 Nebr. 62, 144 NW 
1035; Packard v. De Voe, 94 Nebr. 
740, 144 NW 813; Sabin v. Cameron, 
90 Nebr. 347, 133 NW 422; Morgen- 
stern v. Insurance Co. of North 
America, 89 Nebr. 459, 131 NW 969; 
Walters v. Exeter, 87 Nebr. 125, 126 
NW 868; Hart vy. Chicago, etc., R. Co., 
83 Nebr. 652, 120 NW 176; Larsen v. 
Sanzieri, 83 Nebr. 384, 119 NW 661; 
Pennington County Bank v. Bauman, 
81 Nebr. 782, 116 NW 669; Davey v. 
Davey, 73 Nebr. 726, 103 NW 282; 
Engel v. Dado, 66 Nebr. 400, 92 NW 
629; Elkhorn Valley Bank vy. Marley, 
61 Nebr. 583, 85 NW 846; Elkhorn 
Valley Lodge No. 57, ete. v. Hudson, 
59 Nebr. 672, 81 NW 859; Humpert 
“v. McGavock, 59 Nebr. 346, 80 NW 
1038; Burnet v. Cavanagh, 56 Nebr. 
190, 76 NW 578; Hodgin v. Whitcomb, 
51 Nebr. 617, 71 NW 314; Merrill v. 
Equitable Farm, etce., Impr. Co., 49 
Nebr. 198, 68 NW 365; Kearney v. 
Smith, 47 Nebr. 408, 66 NW 538; Her- 
zog v. Campbell, 47 Nebr. 370, 66 NW 
424; Romberg v. Hediger, 47 Nebr. 
201, 66 NW 283; Chadron v. Glover, 
43 Nebr. 732, 62 NW 62; Omaha F. 
Ins. Co. v. Dierks, 43 Nebr. 473, 61 
NW 740; Rea v. Bishop, 41 Nebr. 202, 
£9 NW 555; Bouvier v. Stricklett, 40 
Nebr. 792, 59 NW 550; Glaze v. Par- 
eel, 40 Nebr. 732, 59 NW 382; Rector 
v. Canfield, 40 Nebr. 595, 58 NW 1131; 
American Bldg., ete., Assoc. v. Mor- 
dock, 39 Nebr. 413,.58 NW 107; Levi 
v. Fred, 38 Nebr. 564, 57 NW 386; 
Richardson, ete., Co. v. Winter, 38 
Nebr. 288, 56 NW 886; Roach v. Haw- 
kKinson, 34 Nebr. 658, 52 NW. 373; 
Zimmerman v. Klingeman, 31 Nebr. 
495, 48 NW. 268; Holloway v. 
Schooley, 27 Nebr. 553, 43 NW 346; 
Chicago, etc.,, R. Co. v. Starmer, 26 
Nebr. 630, 42 NW 706; Downing v. 
Glenn, 26 Nebr. 323, 41 NW 1119; 
Schroeder v. Rinehard, 25 Nebr. .75, 
40 NW 593; Nyce v. Shaffer, 20 Nebr. 
507, 30 NW 943; Tage v. Miller, 10 
Nebr. 442, 6 NW _ 764; Scofield v. 
Brown, 7 Nebr. 221; Wayne First 
Nat. Bank v. Tolerton, 5 Nebr. (Un- 
off.) 43, 97 NW 248; Livingston v. 
Moore, 2 Nebr. (Unoff.) 498, 89 NW 
289; German Ins. Co. v. /Stiner, 2 
Nebr. (Unoff.) 308, 96 NW 122; Pope 
v. Kingman, 2 Nebr. (Unoff.) 184, 96 
NW 519. 

Nev.—MecGurn v. McInnis, 24 Nev. 
370, 55, P: 304,.56 P 94: Lobdell -y, 
Hall, 3 Nev. 507. 

N. H.—Bourassa v. Grand Trunk R. 
©o.,. 75 N. H. 359, 74 A 590; Wilmot 
v. Vannah, 75 N. H. 164, TA Buy 


Frye v. Hubbell, 74 N. H. 358, 68 A 


APPEAL AND ERROR 


325, 17 LRANS 1197; Challis v. Lake, 

71 'N. H 90, 51 A 260; Conway v. 
Jefferson, 46 N. H. 521. 

N. J.— Brady v. Public Service R. 
Co., 80 N. J. L. 471, 79 A 287; Mit- 
telsdorfer vy. West Jersey, etc., R. 
Co., 77 N. J. L. 702, 73 A 540; Holt 
v. United Security L. Ins. Co., 76 N. 
J. L. 585, 72 A 301, 21 LRANS 691; 
Packard v. Bergen Neck R. Co., 54 
IN, Sioa. a0 Oooh co Die Asad Oi6= 

N. M.—Friday v. Sante Fe Cent. R. 
Go.,) 46) Ne) ME 9434, 120) Pwsie;\ Terr: 
v. O'Donnell, 4 N. M. 66, 12 P 743. 

N. Y.—Murdock v. Gould, 193 N. 
Y. 369, 86 NE 12; Farmers’ L. & T. 
Co. v. Siefke, 144 N. Y..354, 39 NE 
358, 68 NYSt 662; Wheeler v. Sweet, 
137) IN. . You. 435; 33 NE 483; Hammel- 
mann v. Bernhardt, 140 App. Div. 42, 
124 NYS 394; Smith v. Hutton, 138 
App. Div. 859, 123 NYS 656 [aft 203 
N. Y. 594 mem, 96 NE 1130 mem]; 
Weitzmann v. A. L. Barber Asphalt 
Co., 129 App. Div. 443, 114 NYS 158; 
Statler v. George A. Ray Mfg. Co., 
125 App. Div. 69, 109 NYS 172 [rev 
on other grounds 195 N. Y.- 478, 88 
NE 1063]; Smith v. New York Anti- 
Saloon League, 121 App. Div. 600, 
106 NYS 251; Ambellan v. Barcalo 
Mfg. Co., 118 App. Div. 547, 102 NYS 
993; Walsh vy. Yonkers R. Co., 114 
App. Div. 797, 100 NYS 278; Selesky 
v. Vollmer, 107 App. Div. 300, 95 NYS 
130; Wright v. Fleischmann, 99 App. 
Div, 547, 91 NYS 116; Hall vo Irvin; 
78 App. Div. 107, 79 NYS 614; Smith- 
town v. Ely, 75 App. Div. 309, 78 
MY Srl een Ann Case 459: Latt 
178 N. Y. 624, 70 NE 1110]; Mount 
v. Brooklyn Union Gas Co., 72 App. 
Div. 440, 76 Se Sor Hofferberth v. 
Myers, yal App. Div. 377, 7 NYS 
1116 [aft 175 N. Y. 489, 67 ‘NE 1083]; 
Minor v. Parker, 65 App. Div. 120, 
72 NYS 549; Taylor v. Thompson, 62 
App. Div. 159, 70 NYS 997; Stiasny v. 
Metropolitan St. R. Co., 58 App. Div. 
172, 68 NYS 694 [aff 172 N. Y. 656, 
65 NH 1122]; Ten Eyck v. Witbeck, 
55 App, Div. 165,66 NYS 921. [aft 
170 N. Y. 564, 62 NE 1101]; William- 
son v. Brooklyn Heights R. Co., 53 
App. Div. 399, 65 NYS 1054; Nally 
v. Hitchcock, 47 App. Div. 623: mem, 
61 NYS 962; Vorce v. Oppenheim, 37 
App.’ Div. 69, 55 NYS 596; Cram, v. 
Gas Engine, etc., Co., 75 Hun 316, 26 
NYS 1069; Murray v. Usher, 46 Hun 
404; Stoothoff v. Long Island R. Co., 
32 Hun 437; Thorpe v. Riley, 57 N. Y. 
Super. 589, 8 NYS 493; Moser v. Leg- 
niti, 76 Mise. 216, 134 NYS 606; Kap- 
lan v. Shapiro, 53 Misc. 606, 103 NYS 
922; Anderson v. Wood, 50 Misc. 595, 
99 NYS 474; Penna v. Interurban St. 
R. Co. 48 Misc. 647, 96 NYS 208; Co- 
rotinsky .v...Maimin,- 37 Misc. , 777 
mem, 76 NYS 924; Middleton v. Hal- 
ter, 35 Misc. 786 mem, 72 NYS 1119 
mem; Braun v. Webb, 31 Misc. 794 
mem, 62 NYS 1037; Trenkmann_v. 
Schneider, 31 Misc. 741 mem, 64 NYS 
111; Imperial Bldg. Co. v. J. H. Wood- 
bury Dermatological Inst., 28 Misc. 
786 mem, 59 NYS 186 [aff 29 Misc. 
617, 61 NYS 129]; Frischman v. Zim- 
merman, 19 Misc.’ 53, 42 NYS 824; 
Schaff v. Miles, 10 Misc. 395, 31 NYS 
134; Smith v. Matthews, 9 Misc. 427, 
29 NYS 1058 [rev on other grounds 
152 N. Y. 152,46. NEY 164]; Clark v. 
Smith, 7 Mise. 572, 28 NYS 89 [aff 
9 Mise. 164, 29 NYS 720]; Smith v. 
Gebhardt, 5 Misc. 588 mem, 25 NYS 
1146 mem; Van Doren vy. Jelliffe, 1 
Mise. 354, 20 NYS 636; Edel v. Hil- 
lenbrand, 107 NYS 30; Simmons v. 
Central New England, etc., R. Co., 21 
NYS 1109; Borley v. Wheeler, etce., 
Mfg. Co., 12 NYS 45. 

N. C.__Draper v. Atlantic Coast 
ine RR: Co. 161 No ©.307, 77 SHi23t: 
Snipes v. Norfolk, etce., R. Co., 144 N. 
C. 18, 56 SEH 477; Smith v. Newber- 
ry, 140 N. C. 385, 53 SH 234; Gwalt- 
ney v. Provident Sav. L. Assur. Soc., 
132 N. C. 925, 44 SH 659; Barrett v. 
McCrummen, 128 N. C. 81, 38 SE 286; 
Redmond y. Mullenax, 113 N. C. 505, 
18 SE 708; Canton Chemical Co. v. 
Johnson, 101 N.C 223, 7 SH 770, 775; 
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Phifer v. Alexander, 97 N. C. 335, 2 
SE 530; Ware v. Nesbit, 94 N. C. 664; 
White v. Clark, 82 N. C. 6; Sampson 
v. Atlantic, etc., R. Co., 70 N. C. 404. 
But under statute see infra § 822. 

N. D.—Stoll v. Davis, 26 N. D. 
373, 144 NW 4438; Fawcett v. Ryder, 

23 N. D. 20, 135 NW 800; Paulsen v. 
Modern Woodmen of America, 21 +N. 
D. 285, 1830 NW 231; Cochrane v. Na- 
tional El. Co., 20 N. D. 169, 127 NW 
WAS. Hedderich Vv. Hedderich, 18 N. 
D; 488, 123 NW 276; Pease v. Magill, 
17 IN; D; 166, 115 NW 260; Colby v. 
McDermont, 6 ND; 495, qi NW 772. 

Oh.—Everett v. Sumner, 32 Oh. St. 
562; Pittsburg, etc., R. Co. v. Porter, 
32 Oh. St. 328; Kline v. Wynne, 10 
Oh. St. 223; Kuhl v. Reichert, 25 Oh. 
Cir. Ct. 693; Packard v. Toledo Tract. 
Co.,° 22) Ohv Cir, Ct: 578,79 12 Oh Cire 
Dec. 822 

Okl.—Straughan v. Cooper, 41 Okl. 
515, 189 P 265; Giles v. Latimer, 40 
Okl. 301, 137 P 113; Shuler v. Collins, 
40) (OK). 126, 0364 P5255 (Stiglens ve 
Wiley, 36 Okl. 291, 128 P 118; Lud- 
wig v. Benedict, 33 Okl. 800, 125 P 
739 “Scott Vv. Vulcan Iron Wks. Co., 
31 ‘Okl. 334, 122 P 186; Finch v. 
Brown, 27 Ok1. Pale lala Pp 391; Gann 
Vv. Ball, 26"Ok 265110 & 1067; Tay- 
lor v. Johnson, 23 Okl. 50, 99 P 645; 
Territory v. Choctaw, etc., R. Co., 20 
Okl. 6638, 95 P 420; Boyd Vv. Byran, 11 
Okl. 56, 65 P 940; ‘Everett v. Akins, 8 
Okl. 184, 56 1062; Berry v. Smith, 
2 Okl. 345, 35 P 576. 

Or.—Moorehouse v. Weister,.56 Or. 
126:°95° PP 497200) Peon sSee at 2s 
York sv. Nash} 42) Or) 321,071) woos 
Crossen v. Grandy, 42 Or. 282, 70 P 
906; Kearney v. Snodgrass, 12 Or. 311, 


%7 PB 309 
Pa.—Ziserman v. Philadelphia 
Rapid Transit Co., 241 Ba. 13, 88) A 


80; Foley v. Philadelphia Rapid Tran- 
sit Co., 240 Pa. 169, 87 A 289; Nock v. 
Guthrie, 239 Pa. 317, 86 A 859; Fow- 
ler Waste Mfg. Co. v. Otto Gas HEn- 
gine Works, 227 Pa. 314, 76 A. 20; 
Lindsay v. Dutton, 227 Pa. 208, 75 A 
1096; McConnell v. Pennsylvania R. 
Co., 206 Pa. 370, 55 A 1029; Curtis v. 
Winston, 186 Pa. 492, 40 A 786; Ger- 
mantown Pass. R. Co. v. Walling, 97 
Pa. 55, 39 AmR 796; Baskin vy. An- 
drews, 55 Pa. Super. 414; Livingston 
v. Reich, 54 Pa. Super. 346; Coyne v. 
Lackawanna County, 53 Pa. Super. 
603; Brown v. Pitcairn Borough, 47 
Pa. Super. 413; Linderman v. Hersh- 
berger, 47 Pa. ~Super. 308; - Mar- 
ter v. Whitebread, 38 Pa. Super. 10; 
Petri v. Carracciolo, 33 Pa. Super. 
312; Dietrich v. Farmers Union Mut. 
F. Ins. Co., 32 Pa. Super. 234; Stern- 
berg v. Sklaroff, 32 Pa. Super. 116; 
Mathushek Piano Mfg. Co. v. Eng- 
berry, 30 Pa. Super. 543; Kinney v. 
Burnhorn, 23 Pa. Super. 583; Wills v. 
Hardcastle, 19 Pa. Super. 525; Stout 
v. Quinn, 9 Pa. Super. 179, 43 Wkly 
ea But under statute see infra 
R. I.—Sheldon v. Wilbur, 32 R. I. 
oe 78 A 631; Stone v. Pendleton, 21 
re 332, 43 A 643. 
gs ‘C.—Everett v. Bennettsville, etc., 
Re Co:, 96S. CG. 299; 80 'SH 14855 City: 
Nat. Bank vy. Cooper, S12 SS) Cy Sie We 
SH 366; Bryan v. Donnelly, 87 S. C. 
388, 69 SE 840; Sharpton v. Augusta, 
etc, Ra Cos T2eS> Cr 162.7 bl Shub oss 
Nohrden v. Northeastern R. Co., 59 
S.C. 87, 37 SH 228, 82 AmSR 8263 
McPherson v. McPherson, 21 S. C. 
261; Sullivan v. Sullivan, 20S. GC. 509; 
Winsmith v. Walker, 5 SiC 478. 
D.—Iverson v. Look, 32 S. D. 321, 
“NW 332; Schmidt v. Carpenter, 
21 SD! 412, 131 NW 723, AnnCas 
1913D 296 and note; Lyons v. Chi- 
CALO MCCS a OOon 26 S. D. 333, 128 
NW 134, ‘AnnCas1913B 285; Jones Vv. 
Chicago, etc., R. Co., 26 S. D. 288, 128 
NW 323; Brickson v. Ladies of Mac- 
cabees of World, 25 S. D. 183, 126 NW 
59; Child v. Jenkins, 25 S. D. 69,125 
NW 130; Drake vy. Great Northern R. 
Co., | 24 S. D. 19, 123 NW 82; Lamb 
Lumber Co. v. Roberts, 2384S) Dito) 
121 NW 93; South Dakota Cent, R. 
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errors therein as grounds for a new trial and ex- 
cepting to the ruling on the motion.*® 
not excepted to will be regarded as the law of the 
case in testing the competency and sufficiency of 
the evidence to support the verdict and in other 
And in the absence of an exception to 
an instruction withdrawing a particular issue from 
the jury, such issue is not reviewable.** 
exceptions to instructions they must be in fact ex- 
cepted to, and statutory provisions and rules of 


respects.°¢ 


Co. v. Smith, 22 S. D. 210, 116 NW 
1120; Greder v. Stahl, 22 S. D. 139, 
115 NW 1129; Palmer v. Hurst, 22 S. 
D. 68, 115 NW 516; Christopherson 
v. Oleson, 19.S. D. 176, 102 NW 685; 
Winn v. Sanborn, io S. D. 642, 75 NW 
201; Landauer vy. Sioux Falls Impr. 
Co., 10 S. D. 205, 72 NW 467. 

yen .— Gregory v. Allen, Mart. & 

Tex.—Texas, ete, R. Co. v. Tom- 
linson, (Civ. A.) 169 SW 217; Ross v. 
Jackson, (Civ. A.) 165 SW 513; San 
Antonio v. Wildenstein, 49 Tex. Civ. 
A. 514, 109 SW 231; International, 
etc., R. Co. v. Wray, 43 -Tex. Civ. A 
380, 96 SW 74; Gulf, ete, R. Co. v. 
Gray, 25 Tex. Civ. A.-99, 68_SW 927. 

Utah.—Kunkel v. Utah Lumber 
Co., 29 Utah 13, 8f P 897, 4 AnnCas 
187; Palmquist v. Mine, etc., Supply 
Co., 25 Utah 257, 70 P 994; Jenkins v. 
Mammoth Min. Co., 24 Utah 513, 68 
P 845; Braegger v. Oregon Short Line 
R. Co., 24 Utah 391, 68 P 140; Lebcher 
v. Lambert, 23 Utah ue 63 P 628; 
Thirkfield v. Mountain View Ceme- 
tery Assoc., 12 Utah 76, 41 P 564. 

Vt.—Belka v. Allen, °82 Vt. 456, 74 
A 91; Williams v. Norton, 81 Vt. 1, 
69 A 146; Trow v. Preferred Acc. Ins. 
Co., 67 A 821; Sears v. Duling, 79 
Vt. 334, 65 A 90; Carrow v. Barre R. 
Co., 74 Vt. 176, 52 A 5387; Wheatley v. 
Waldo, 36 Vt. 237. 

Va.—-Arminius Chemical Co. v. 
Landrum, 113 Va. 7, 73 SE 459, 38 
LRANS 272, AnnCasi913D 1075; 
Greensburg Nat. Bank v. Syer, 113 
Va. 53, 73 SE 438; Saunders v. Meck- 
lenburg Bank, 112 Va. 443, 71 SE 
714, AnnCas1913B 982; Bettman v. 
Skinner, 112 Va. 24, 73 SE 436; Nor- 
folk v. Johnakin, 94 Va. 285, 26 SE 
830; Mitchell v. Com., 93 Va. 775, 20 
SE 892; Montague v. Allan, 78 Va. 
592, 49 AmR 384. 

Wash.—Watson v. Hecla Min. Co., 
79 Wash. 383, 140 P 317; Lemcke v. 
A. L. Funk & Co., 78 Wash. 460, 139 
P 234; Keil v. Grays Harbor, etc., 
RSTCo, gle Wachtel 63 bole Palio: 
Dalton v. Union Gap Irr. Co., 69 
Wash. 303, 124 P 1128; Morrisey v. 
Schultz, 68 Wash. 237, 122 P 1065; 


McMillen v. Hillman, 66 Wash. 27, 
118 P 903; Sexsmith v. Brown, 61 
Wash. 164, 112 P 3387; Ankeny v. 
Young, 58 Wash. 634, 109 P 109; 


Sipes v. Puget Sound Electric R. Co., 
54 Wash. 47, 102 P 1057; Nethery v. 
Nelson, 51 Wash. 624, 99 P’'879; Ba- 
ker v. Robbins, 51 Wash. 467, 99 P 1; 
Kenway v. Hoffman, 51 Wash. 105, 
98 P 98; Gustafson v. A. J. West 
Lumber Co., 51 Wash. 25, 97 P 1094; 
Dyer v. Middle Kittitas Irr. Dist., 40 
Wash. 238, 82 P 301; Hawkins v. 
Casey, 38 Wash. 625, 80 P 792; Dodds 
v. Gregson, 35 Wash. 402, 77 P 791; 
Reiner v. Crawford, 23 Wash. 669, 63 
P 516, 88 AmSR 848; Anderson v. 
Carothers,-.18 Wash. 520, 52 P 229; 
Seattle, etc, R. Co. v. Gilchrist, 4 
Wash. 509, 30 P 738; Johnson y. Ta- 
coma Cedar Lumber Co., 3 Wash. 722, 
29 P 451; Brown v. Forest, 1 Wash. 
i eA 

W. Va.—Dimmey v. Wheeling, etc., 
Ri Co., 27 Wi. Va. 32; 55 AmR 292; 

Wis.—Lepley v. Andersen, 142 Wis. 
668, 125 NW 4388, 33 LRANS 836; 
Pfister v. Milwaukee Free Press Co., 
139 Wis. 627, 121 NW 938; McKone 
v. Metropolitan L. Ins. Co., 131 Wis. 
243, 110 NW 472; Haas v. Powers, 
130 Wis. 406, 110 NW 205; Alft v. 
Clintonville, 126 Wis. 334, 105 NW 
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In saying 


561; Meyer v. Milwaukee Electric R., 
Cle.4) CO!,, AVCE WAS. d80; nose NEW, Os 
Brunette v. Gagen, 106 Wis. 618, 82 
NW 564; Arndt v. Keller, 98 Wis. 274, 
71 NW 651; Arndt v. Keller, 96 Wis. 
274, 71 NW 651; St. Paul Second Nat. 
Bank v. Larson, 80 Wis. 469, 50 NW 
499; Hawley v. Harran, 79 Wis. Olos 
48 NW 676; Manegold v. Grange, 70 
Wis. 575, 36 NW 263; Tomlinson v. 
Wallace, 16 Wis. 224; Bogert v. 
Phelps, 14 Wis. 88. 

Wyo.—Diamond y. Beckwith, 17 
Wyo. 333, 98 P 889. 

35. See infra § 843. 

36. I1l.—Gascoigne v. Metropolitan 
West Side El. R. Co., 143 Ill. A. 547 
fageee Ill. 18, 87 NE 883, 16 AnnCas 

5 

lowa.—Cameron v. Mutual L., etc., 
Co., 121 Iowa 477, 96 NW 961; Alex- 
ander v. Bilger, 89 NW 98; Mt. Ver- 
non Stone Co. v. Sheely, 114 Iowa 313, 
86 NW 301; Peet v. Chicago, ete, R. 
Co., 88 Iowa 520, 55 NW 508; Bellows 
v. Litchfield, 83 Iowa 36, 48 NW 1062; 
Bennett v. Wabash, etc., R. Co., 61 
Iowa 355, ae NW 210. 


Ka 
591, 49 P 

Ky Dig ana v. St. Louis Jewelry 
Co., ite Ky. 160, 142 SW 241; Sturm 


Vv. ‘Meyer, 14 SW Bee slr KyL 350; 


Ohio Valley R. Co. v. Alves, 11 Kyl, 


811; Louisville, Ro Con ve, Con= 
nelly, 5 KyL 926. 

Md.—Junkins v. Sullivan, 110 Md. 
539, 73 A 264; Gunther y. Dranbauer, 
86 Md. 1, 38 A 38; Baugher vy. Wil- 
kins, 16 Md. 35, 77 AmD 279. 

Mass.—Monjeau v. Metropolitan L. 
Ins. Co., 208 Mass. 1, 94 NE 302. 

Mich.—Sandler_ v. Bresnaham, 54 
Mich, 342, 20 NW 69. 

Minn.—Ranta v. Supreme Tent K. 
M. W., 97 Minn. 454, 107 NW 156; 
Deering Harvester Co. v. Melheim, 83 
Minn. 359, 86 NW 348; Smith v. Pear- 
son, 44 Minn. 397, 46 NW 849. 

Nebr.—Scribner First Nat. Bank v. 
Gelese, 89 Nebr. 277, 131 NW 600. 

Y.—Rosenstein v. McCutcheon, 
155 App. Div. 278, 140 NYS 315; 
Weitzmann vy. A. Te Barber Asphalt 
Co., 129 App. Div. 443, 114 NYS 158; 
Weidner vy. Olivit, 108 App. Div. 122, 
96 NYS 387 [aff 188 N. Y. 611 mem, 81 
NE 1178 mem]; Bopp v. New York 
Electric Vehicle Transp. Co., 78 App. 
DIVO ot LOLIN LY Seo Sel ath mld TanINe OV 
33, 69 NE 122]; Flandreau vy. Flan- 
drow, 44 App. Div. 618 mem, 60 NYS 
404 [aff 167 N. Y. 579 mem, 60 NE 
1111 mem]; Goodwin v. Washburn, 
32 Misc. 769, 66 NYS 473; Ebenreiter 
Vv. Da blinan, 19 Mise. 9, 42 NYS 867. 

N. D.—Cochrane v. National El. Co., 
20 N. D. 169, 127 NW 725. 

S. C.—City Nat. Bank v. Cooper, 91 
S. C. 91, 74 SE 366. 

Ss. D.— Commercial, ete., Bank v. 
Cassem, 33 S. D. 294, 145 NW 551; 
Clapp v. Gilt Edge Cons. Mines Co., 
33 S. D..123, 144 NW 721; Perreault 
Vv. Wisconsin Granite Co., 32S. D, 
275, 144 NW 110; Ward v. Brown, 31 
S. D. 296, 140 NW 698; Minder, etc., 
Land Co. v. Brustuen, SRG Dy 211, 
140 NW 251; Barcus v. Prokop, 29 S. 
D. 39, 135 NW 756; J. I. Case Thresh- 
ing Mach. Co. v. Gidley, 28 S. D. 101, 
182 NW 711; Schmidt vy. Carpenter, 
27 Si Di sslee lew CNW, (23. wonesay, 
Chicago, ete., R. Co., 26 S. D. 288, 128 
NW 323; Malloy v. Chicago, etc., R. 
Co., 25 Sg. D. 503, 127 NW 633; Erick- 
son v. Ladies of Maccabees of. World, 
25 S. D. 183, 126 NW 259; Drake vy. 


CUtens 


a we 
[§ 818 


court, if any, must be complied with; otherwise no 
particular formality is necessary.*® 

Specific exceptions.°®® 
charge of the court or to instructions given, when 
they are necessary, must in most jurisdictions be 
specific and point out the particular instruction 
complained of, or the particular part of the charge 
or of a particular instruction given which is claimed 
to be erroneous, so that the court and counsel may 
know in what respect it is deemed erroneous;*? and 


Exceptions to the general 


Great Northern R. Co., 24 S. D._ 19, 
123 NW 82; .Grant v. Powers Dry 
Goods Co., 23S" Dp, 195,°121 NW 953 

Cheat v. ‘Stahl, 22 8. D. 139, 115 NW. 


Va.—Greensburg Nat. Bank v. Syer, 
113 Va. 53, 73 SE 438. 

Wash.—Sexsmith_ v. 61 
Wash. 164, 112 P 337. 

[a] An exception to the answer of 
the court to a question asked by the 


Brown, 


‘jury, which merely reaffirmed and re- 


ferred them to a part of the charge 
previously given, and which was not 
excepted to, presents no question for 
review. Allen v. Field, 144 Fed. 840, 
75 CCA 668 [certiorari den 201 U. S. 
649, 26 SCt 762, 50 L. ed. 905]. 

87. Kesterson v. La Moine Lum- 
ber, etc., Co., 193 Fed. 355, 113 CCA 279. 

38. General BPlectric Co. v. Ft. De- 
posit, 174 Ala. 179, 56 S 802; Paulsen 
v. Modern Woodmen of America, 21 
N. D. 235, 1830 NW 231. See supra § 
803; infra this section. 

[a] Exceptions not sufficiently 
taken.—(1) Thus, where counsel 
stated that they would like to except 
to a part of the charge, and wanted 
to reserve an exception to that part, 
it was held that such purported ex- 
ception did not bring up any matter 
for review, as it was only the expres- 
sion of a desire or uneffected purpose 
to except. General Electric Co. v. 
Ft. Deposit, 174 Ala. 179, 56 S 802. 
(2) And under Rev. Codes (1905) § 
7021, providing that the court may 
submit the written instructions which 
he proposes to give to counsel for 
examination and require such coun- 
sel, after a reasonable examination 
thereof, to designate parts thereof 
deemed objectionable, and that such 
counsel must thereupon so designate 
parts deemed improper, and there- 
after only such parts so designated 
shall be excepted to by counsel so 
designating them, the designation by 
counsel of certain portions of pro- 
posed instructions submitted to them, 
pursuant to the section, is not equiv- 
alent to the taking of exceptions, as 
required by § 17022, providing that 
either party may except to any of the 
instructions within a certain time, 
and portions of instructions desig- 
nated by counsel, as provided by § 
7021, but not excepted to, cannot be 
reviewed. Paulsen v. Modern Wood- 


men of America, 21 N. D. 235, 130 
NW 281. 
[b] Exceptions sufficiently taken. 


—(1) Hoffbauer v. Morgan, 172 Ind. 
273, 88 NE 3387. (2) A statement by 
the court, on refusing to give a num- 
ber of charges, that an exception may 
be entered and allowed to each of the 
requested charges, is a sufficient ex- 
ception to authorize a review thereof. 
Taylor v. Thompson, 62 App. Div. 159, 
70 NYS 997. 

[c] Exceptions need not be signed 
by appellant’s counsel. Holliday, 
ete., Co. v. O’Donnell, 44 Ind. A. 647, 
90 NE 24. 


39. mrcoptous to general rule see 
infra § 82 
40. U. 8—Holaer Vite US. LoL. 


S2oOUeLs’ SCuMO sien ed: 1010; Block 
Vv. Darling, 140 'U. S. 234, 11 sct 832, 
35 L. ed. 476; Relfe v. Wilson, 131 
U: S. appendix elxxxix, 26 L. ed. 212; 
Burton v. West Jersey Ferry Co., 114 
U._S. 474," 5 SCt (960; 29 “4. ed: "915; 
Connecticut Mut. L. Ins. Co. v. Union 
Trust’ Co,, 112. D..S/ 250, 6 °SCGE 909; 
36 L. ed. 706; Mobile, ete, R. Co. v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


page and note number. 
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a general exception will be of no avail in the ap- 
_pellate court unless the charge as a whole or the 


Boros: 111 U. S. 584, 4 SCt 566, 28 = 
ed. 527; ‘Washington, etc., R. Co 
Varnell, 98 U. S. 479, 25 L..ed. 333; 
_ Pittsburgh, ete:, 'R. Co. Vv. Scherer, 

205 Fed. 356, 123 CCA 484; Winfrey 
wv. Missouri, etc., R. Co., 194 Fed. 808, 
114 CCA 218; Chicago, etc., R. Co. v. 
Hale, 176 Fed. 71, 99 CCA 379 [rev 
reh 186 Fed. 626, 108 CCA 490]; Mon- 
tana Min. Co. v. St. Louis Min., etc., 
Co., 147 Fed. 897, 78 CCA 33 [rev on 
other grounds 204 U. S. 204, 27 SCt 
254, 51 L. ed. 444]; Porter v. Buck- 
ley, 147 Fed. 140, 78 CCA 133 WIS: 
v. Thayer, 133 Fed. 1022, 66 CCA 681; 
U. S. v. Rossi, 1338 Fed. 380, 66 CCA 
442; Jack v. Mutual Reserve Fund 
Life Assoc., 113 Fed. 49, 51 CCA 36; 
Tracy v. Eggleston, 108 Fed. 324, 47 
CCA 357 [certiorari den 220 U. S. 619, 
31 SCt 723, 55 L. ed. 612]; Baggs v. 
Martin, 108 Fed. 33, 47 CCA 175; Re- 
pauno Chemical Co. v. Victor Hard- 
ware Co., 101 Fed. 948, 42 CCA 106; 
McCutcheon vy. Hall Capsule Co., 101 
Fed. 546, 41 CCA 494; Columbus 
Constr. Co. v. Crane Co., 101 Fed.°55, 
41 CCA 189; Chicago, ete., Fe CONN Vs 
Ehret, 92 Fed. 321, 34 cca S69) SE: 
Louis, etc., R. Co. v. Spencer, 71 Fed. 
93, 18 CCA 114; Thom v. Pittard, 62 
Fed. 232, 10 CCA 352; Price v. Pank- 
hurst, 53 Fed. 312, 3 CCA 561. 

Ala.—-General BI. Co. v. Ft. Deposit, 
174 Ala. 179, 56 S 802; Marbury Lum- 
ber Co. v: Lamont, 169 Ala. 33, 53 S 
773; Western Union Tel. Co. v. Burns, 
164 Ala. 252, 51 S 373; Alabama Steel, 
etc., Co. Vv. Griffin, 149 Ala. 423, 42 S 
1034; Sharp v. Robertson, 76 Ala. 343; 
Stovall v. Fowler, 72 Ala. 77; Smith 
v. Sweeney, 69 Ala. 524; South, etc., 
Alabama R. Co. v. McLendon, 63 Ala. 
266; Bernstein v. Humes, 60 ‘Ala. 582, 
31 AmR 52; South, ete., Alabama R. 
Co. v. Jones, 56 Ala. 507; Caldwell v. 
Parmer, 56 Ala. 405; Holland v. 
Barnes, 53 Ala. 83, 25 AmR 595. 

Cal.—Brown v. Kentfield, 50 Cal. 
129; Shea v. Potrero, etc., R. Co., 44 
Cal. 414. 

Colo.—Hasse v. Herring, 36 Colo. 
383, 85 P 629; Pueblo v. Timbers, 31 
Colo. 215, 72 Pp 1059; French v. Guyot, 
30 Colo. 522, Th Did 683; Beals v. Cone, 
27 Colo. 473, 62 P 948, 83 AmSR 92; 
Supreme Lodge Tre SMG Davis, 26 
Colo. 252, 58 P 595; Ruby Chief Min., 
etce., Co. v. Prentice, 25 Colo. 4, 52 Pp 
210; Coon v. Rigden, 4 Colo. 275; At- 
cchison, ete, ~ Rab Co. oN. Gumaer, 22 
Colo. UN 495, 125 P 589 (part of in- 
structions); Ward v. Atkinson, 22 
Solos DAL SSA is) PP) 120% Denver Vv. 
Strobridge, 19 Colo. A. 435, 75 P1076; 
Kaufman v. Burchinell, 15 Colo. A. 
520, 63 P 786. 

Fla—Atlantic Coast Line R. Co. v. 
Crosby, 53 Fla. 400, 43 S 318; Lewis 
v. State, 42 Fla. 253, ZoEStoo ls Gareem 
vy. Sansom, 41 Fla. 94, 25 8 332. 

Ga Millenwetes Re Co. ty. -Adlen; 
130 Ga. 656, 61 SE 541; Newman v. 
Day, 108 Ga. 813, 34 SH 167; Central 
R= etc., Co. v. Ogletree, 97 Ga. 325, 
22 SE 953; Thomas v. State, 84 Ga. 
Sloe LO SE 1016; Rogers v. Rogers, 
74 Ga. 598; Lyon v. Gray, 65 Ga. 303; 
Bazemore vy. Gilbert, 62 Ga. 158; 
Smith v. Atwood, 14 Ga. 402; Hill v. 
Harris, 11 Ga. A. 358, 75 SE 5185 
Central of Georgia R. Co. v. McGuire, 
10 Ga. A. 483, 73 SE 702; Thompson 
v. Kelsey, 8 Ga. 23, 68 SE 518; 
Davidson v. Waxelbaum, 2 Ga. A 
432, 58 SE 687. 

Tll.—Pecararo v. Halberg, 246 TIl. 
95, 92 NE 600 [aff 152 Til. A. 443]; 
Haskins v. Haskins, 67 Ill. 446. 

Ind.—Musgrave v. State, 133 Ind. 
297, 32 NE 885; Sherlock v. ‘Blooming- 
ton First Nat. Bank, 53 Ind. 73; Bal- 
timore, etc., R. Co. v. Kleespies, 39 
Ind. A. 151, "76 NE 1015, 78 NE 252. 

Towa.—Crawford v. Nebraska Univ. 
Athletic Assoc., 111 Iowa 736, 82 NW 
944° Lacy _v. "Kossuth County, 106 
Towa 16, 75 NW 689; Little v. Martin, 
28 Iowa 558. 

Kan.—Young v. Youngman, 45 Kan. 
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roneous.*+ 


65, 25 P 209; Fullenwider v. Ewing, 
25 Kan. 69; Wheeler v. Joy, 15 Kan. 
389; Ferguson \. Graves, 12 Kan. 39. 
La.—Ingram vy. Kansas City, etc., 
R. Co., 184 La. 377, 64 S 146, 50 LRA 
NS 688. 
Me.—Libby v. Deake, 97 Me. 377, 54 


A 856; State v. Flaherty, 5 A 563; 
State v. Pike, 65 Me. 111. 
Mass.—Morrison vy. Holder, 214 


Mass. 366, 101 NE 1067; Hamilton v. 
Boston Hl. R. Co., 213 Mass. 420, 100 
NE 604; Cook v. "Newhall, 313 Mass. 
392, 101 NE 72; Gately v. ‘Taylor, 214 
Mass. 60, 97 NE 619, 39 LRANS 472 
Reid v. Miller, 205 Mass. 80, 91 NE 
223; Shepley v. Henry Siegel Co., 203 
Mass. 43, 88 NE 1095; Zamore v. Bos- 
ton El. R. Co., 198 Mass. 594, 84° NB 
858; Gibney v. Everson, 192 Mass. 
228, 77 NE 1155; D’Arcy v. Mooshkin, 
183 Mass. 382, 67 NE 339; Robbins v. 
Stoughton Mills, 183 Mass. 86, 66 NE 
417; Dixon v. New England R. Co., 
179 Mass. 242, 60 NE 581; Emmons v. 
Alvord, 177 Mass. 466, 59 NE 126; 
Miller v. Roberts, 169 Mass. 134, 47 
NE 585; Hunting v. Downer, 151 
Mass. 275, 23 NE 832; Dwyer v. Ful- 
ler, 144 Mass. 420, 11 NE 686. 
Mich. —Nissly v. Detroit, etc. R. 
Co., 168 Mich. 676, 131 NW alts Calets: 
NW 268, AnnCasi913G TL} McKay 
Vv. Evans, 48 Mich. 597, 12 NW 868; 
Hopkins Mfg. Co. v. Aurora F. & M. 
Ins. Co., 48 Mich. 148, 11 NW 846; 
Lange v. Kaiser, 34 Mich. 317; Geary 
v. Peo., 22 Mich. 220. 
Minn.—Rheiner v. Stillwater St. 
R., etce., Co., 31 Minn. 193, 17 NW 279. 
Mont.—Gassert v. Bogk, 7 Mont. 
585, 19 P 281, 1 LRA 240; Alderson 
v. Marshall, 7 Mont. 288, 16 P 576; 
Woods v. Berry, 7 Mont. 195, 14 P 


758; Gum v. Murray, 6 Mont. 10, 9 
ae 447; Griswold v. Boley, 1 Mont. 
5. 


Nebr.—Brooks v. Dutcher, 22 Nebr. 
644, 36 NW 128; Gibson v. Sullivan, 
18 Nebr. 558, 26 NW 368; Dodge v. 
Peo., 4 Nebr. 220. 

Nev.—Hochschultz v. Potosi Zine 
Co; 33. Nev. 198; 110° PY T13* Paul v. 
Cragnaz, 25 Nev. 293, 59 P 857, 60 P 
983, 47 LRA 540. 

N. H.—Burrill v. Alexander, 75 N. 
H. 554, 78 A 618; Bourassa v. Grand 
Trunk R. Co., 75 N. H. 35 O740A 5905 
Wheeler y. Grand Trunk igs Co., 70 
Ni7H 607, 50° A 103)°54 LRA 7955. 

N. J.—Gannon v. Brady Brass Co., 
82 N. J. L. 411, 81 A 727, AnnCas1913 
C 1308; Mittelsdorfer v. West Jersey, 
ete, R. Coyetly ING 0. Le 10252 43 vANS £0" 
eely v. State, 50 N. J. L. 272, 13 A 


N. M.—Probst v. Board of Domes- 
tic Meo 3 Ni M.2237,5- P2702: 

N. Y.—Clark v. New York’ Cent., 
etc., R. Co., 191 N. Y. 416, 84 NE 397; 
Fall Brook Coal Co. v. Hewson, 158 
N. Y. 150, 52 NE 1095; 70 AmSR 466, 
43 LRA 676; Booth v. Swezey, 8 N. 
Y. 276; Jensen v. Hamburg-American 
Packet Co., 28 App. Div. 163, 48 NYS 
630; Wallace v. Williams, 14 NYS 
Fae Deitch v. Schanning, 14 NYS 
126. 


N. C.—Jackson y. Williams, 152 N. 
C. 203, 67 SE 755; Streator v. Strea- 
tor}9145" NS Ci 337,59 SW. 122-"Davis 
v. Wall, 142 N. C. 450, 55 SE 350; 
Kelly v. Johnson, 135 N. C. 650, 47 SH 
672; Cowles v. Lovin, 1385 N. C. 488, 
47 SE 610; Sigman y. Southern R. 
Co., 185 N. C. 181, 47 SE 420; Gwalt- 
ney v. Provident Say. L. Assur. Soc., 
132 N. C. 925, 44 SE 659 [reh den 
134 ON. °C 552,947! SH 1227; State ‘v. 
Webster, 121 N. C. 586, 28 SE 254; 
Hemphill v. Morrison, 112 N. C. 756, 
17 SE 535; Ward v. Albemarle, etce., 
Rie Coy, sliZ Ne eC> 163, 16" SH s92t 
Thompson v. Western Union Tel. Co., 
107 N. C. 449, 12 SE 427; Everett v. 
Williamson, 107 N. C. 204, 12 SE 187; 
Carlton v. Wilmington, ete. R. O.3 
104 N. C. 365, 10 SE 516; McKinnon 
v. Morrison, 104 N. C. 454, 10 SE 513; 
Lindsey v. Sanderlin, 104 N. C. 331, 
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particular instruction excepted to is wholly er- 
An exception to one instruction or to 


10 SE 518; Hammond y. Schiff, 100 
N. C. 161, 6 SE 753; Caudle v. Fallen, 
98 N. C.. 411, 4 SE 40; Barber v. 
Roseboro, 97 N. C. 192, 1 SE 849; 
McDonald v. Carson, 94 "N.C. 497. 

Oh.—Behrens vy. Behrens, 47 Oh. 
St. 323, 25 NE 209, 21 AmSR °8203 
Powers v. Hazelton, etc., R. Co., 33 
Oh. St. 429; Everett v. Sumner, 32 Oh. 
St. 562; Western Ins. Co. y. Tobin, 
32 Oh. St. 77; Pittsburg, ete., R. Co. 
v. Probst, 80 Oh. St. 104; Butchers’ 
Melting Assoc. v. Cincinnati Commer- 
cial Bank, 2 Disn. 46; Fred W. Wolf 
Co. v. Sheriff St. Market, ete., Co., 11 
Oh. Cir. Dec. 582. 

Ok1.—Duncean Cotton Oil Co. v. Cox, 
41 Okl. 633, 139 P 270; Shelby v. 
Shaner, 28 Okl. 605, 115 P 785, 34 
LRANS 621; A. B. Farquhar Co. v. 
Sherman, 22 Okl. 17, 97 P 565. 

Or.—Kincart v. Shambrook, 64 Or. 
27, 128 P 1003; York v. Nash, 42 Or. 
SZ es 5 Oe 

Pa.—Murphy v. Bear, 240 Pa. 448, 
87 A 854 

S. C.—Rhodes_ v. Granby Cotton 
Mills, 87 S.C. 18, 68 SE 824; Ex p. 
Miley, 73 sc. 325, 53 SE 5353 Scott 
vy. Seaboard Air Line R. Co., 67 S. C. 
136, 45 SH 129; Barrett v. Moise, 61 
39 SE 755; Hawkins v. 
Collins, 61 S. C. 537, 39 SE 768; Gar- 
rett v. Weinberg, 59 S. C. 162, 37 SE 
51, 225; Sloan ‘vy. Courtenay, 54 S. C. 
314, 32 SE 431; Bauskett v. Keitt, 22 
S. C.-187; Lanier v. Tolleson, 20 S. C. 
57; Walker v. Walker, 17 S. C. 329; 
Paris v. DuPre, 17 S. C. 282; Norton 
Vv. Fe Reec on 145 S27 CS tT 

S. D.—Ward v. Brown, 31S. D. 296, 
140 NW 698; Comeau v. Hurley, 24 
SS) D2 255, 123 NW 714. 

3 Tex. Civ. A. 


Tex. — Eddy v. Still, 
346, 22 SW 525. 

Utah.—Mathews v. Daly West Min. 
Co., 27 Utah 193, 75 P 722: Palmquist 
MG Mine, ete., Supply Co., 25 Utah 257, 
70 P 994; Wild v. Union Pac. R. Co., 
23 Utah 265, 63 P 886; Haun v. Rio 
Grande Western R. Co.’ 22 Utah 346, 
62 P 908; Nebeker v. Harvey, 21 Utah 
363, 60 P 1029; Wall v. Niagara Min., 
etc:, Cor20 Utah 474, 59 P 399; Pool 
v. Southern Pac. R. Co., 20 Utah 210, 
58 P 326; Brigham City v. Crawford, 
20 Utah 130, 57 P 842; Scott v. Utah 
Cone Min., etc., Cos, 18 Utah 486, 56 

vVt.—Mellen vy. U. S. Health, etc., 
Ins. Co., 85 Vt. 395, 82 A 4; Graves 
v. Waitsfield, 81 Vt. 84, 69 A 137; 
Williams v. ‘Norton, 81 Vt. 1, 69 A 
146; Kiley v. Rutland Ke Co. 800 Vite 
536, 68 A 7138, 13 AnnCas 269; Good- 
win Vv. Perkins, 39. Vt. 598. 

Wash.—Nethery v. Nelson, 51 
Wash. 624, 99 P 879; Gustafson v. 
A. J. West’ Lumber Co., 51 Wash. 25, 
97 P 1094; Gallamore v. Olympia, 34 


Wash. 379, 75 P 978; Patchen v: 
Parke, ete., Mach. Co., "6 Wash. 486, 
33° P 976. 


Wis.—Lowe v. Ring, 123 Wis. 370, 
101 NW 698, 3 AnnCas 731; Sheppard 
v. Rosenkrans, 109 Wis. 58, 85 NW 
199, 83 AmSR 886; Smith v. ‘Coleman, 
UN ‘Wis. 343, 46 NW 664; Butler v. 
Carns, 37 Wis. 61; Hamlin v. Haight, 
32 Wis. 237. 


41. See cases note 40 and infra 
this note. 
[a] Reason for rule.—‘“‘A party 


excepting must make his exception 
so specific, that the matter relied on 
as error will be apparent to his ad- 
versary, and to the primary court. 
For, his adversary, having his atten- 
tion directed to the special matter 
relied on as erroneous, has the right 
and privilege of waiving such matter, 
rather than, by, insisting on it, incur 
the hazard and delay of an appeal to 
a superior tribunal. The court, hav- 
ing its attention specially directed to 
the erroneous matter, might be sat- 
isfied of the error, into which it may 
have fallen through inadvertence, and 
could voluntarily correct it by a re- 
versal of its rulings, and thus pro- 
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one part of a charge raises no. question-as to the 
correctness of an instruction or a part of the charge 
not excepted to,#? and it is only where the charge 
is erroneous in its whole scope and meaning,** or 
where the charge in effect asserts but a single 
proposition,** that a general exception will be avail- 
able. But in taking an exception to the charge on 
a particular proposition, it is not necessary to segre- 
gate the remarks of the court on that subject from 
all other portions of the charge, and except to the 


tect the party excepting from all in- 
JULY. “SIPVvilm eV. State; 50m Alanis; 
Jacobs v. Mitchell, 2 Colo. A. 456, 31 
P 235; Lima Electric Light, etce., Co. 
v. Deubler, 7 Oh. Cir. Ct. 185, 3 Oh. 
Cir. Dec. 720. ' 
[b] Exceptions held insufficient 
where the charge or instruction was 
not wholly erroneous see following 
cases: (1) An exception “to the 
charge as given.’ Mitchell v. Baker, 
129) sNeeC. 635" 09) SE OSo8 PAerce yy. 
North Carolina R. Co., 124 N. C. 83, 
32 SE 399, 44 LRA 316; Bottoms v. 
Seaboard, etc., R. Co., 109 N. C. 72, 13 
SE 738; State v. Howell, 107 N. C. 
835, 12 SE 569; Marks v. Tompkins, 
Wanwitah a aad) on de 6s, aiG2) Logceach: 
part” of a charge. Nevins v. Bay 
State Steamboat Co., 17 N. Y. Super. 
225; Potter v. Seymour, 17 N. Y. Su- 
per. 140. (3) “To each and every 
part” of the charge. «Shull v. Ray- 
mond, 23 Minn. 66; Caldwell v. Mur- 
phy, 11 N. Y. 416; Comeau v. Hurley, 
24 S. D. 275, 123 NW 715. (4) To the 
charge “and each and every part 
thereof.” Edwards v. Smith, 16 Colo. 
529, 27 P 809;. Luedtke v. Jeffery, 89 
Wis. 1386, 61 NW 292. Contra Lorie 
vy. Adams, 51' Kan. 9692, 3302 599) +(5) 
“To the giving of said charge, and 
each several proposition of law there- 
in contained.” Keith v. Wells, 14 
Colo. 321, 23 P 991. Contra Kansas 
Pac. R. Co. v. Nichols, 9 Kan. 235, 12 
AmR 494, (6) “To the giving of 
which and to the giving of each part 
thereof.” Meeker v. Gardella, 1 
Wash. 139, 23 P 837. (7) “To each 
and every part of the charge given, 
specifically.” Peo. SVa0 Bristol, #23 
Mich. 118. (8) ‘To the whole of the 
charge of the court, and to each part 
of it.’ Jones v. Osgood, 6 N. Y. 233. 
(9) “Generally and specially to each 
and every instruction.” Duncan Cot- 
ton. Oil Co. v. Cox, (41, Ok1.-633, 139 P 
270. (10) “To [the] charge of the 
court as given, and each and every 
part thereof.” McAllister v. Engle, 
52 Mich. 56, 17 NW 694. (11) “To 
the ‘said charge to the jury, and to 
each and every part thereof, and to 
the whole thereof.” Yates v. Bach- 
ley, 33 Wis. 185. (12) “To which 
charge, and each and every part of 
it, defendants excepted.” Mayberry 
v. Leech, 58 Ala. 339. (13) “To each, 
every, and all the instructions given 
by the court of its own motion.” Ca- 
vallaro v. Texas, etc., R. Co., 110 Cal. 
348, 42 P 918, 52 AmSR 94. (14) To 
“each of the charges made by the 
court at the request of the plaintiff.” 


each sentence of said charge, sepa- 
rately and severally.” Kirby v. State, 
89 Ala. 68, 8 S 110; Edgell.v. Francis, 
86 Mich. 232, 48 NW 1095. (16) To 
“every line, sentence and paragraph” 
of the charge. Danielson v. Dyck- 
man, 26 Mich. 169. (17) ‘To so much 
of the following of the charge to the 
jury in this case” as is set forth ina 
statement containing many indepen- 
dent propositions. Bouck v. Enos, 61 
Wis. 660, 21 NW 825. (18) To an 
entire charge or to “all the instruc- 
tions not included in brackets.’ Cros- 
by v. Maine Cent. R. Co., 69 Me. 418. 
(19) “To so much of the charge of 
the court as was in conflict with and 
variant from” the request made. Bea- 
ver v. Taylor, 93 U. S. 46, 23 L. ed. 
797. (20) To instructions ‘so far as 
they are inconsistent with the law.” 
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Morrison v. Holder, 214 Mass. 366, 
101 NE 1067. (21) To “said oral in- 
structions, and each and every part 
thereof ... by the court.” Moore v. 
Moore, 4 Cal. Unrep. Cas. 190, 34 P 
90. (22). To the “last half’ of the 
charge. Bigelow v. West Wisconsin 
R. Co., 27 Wis. 478. (23) “To all and 
each part of the foregoing charge and 
instructions.”’ Block v. Darling, 140 
UyS. 234, 11 SCt 832,351, ed) 476: 
(24) To “each of the instructions 
given by the court to the jury, re- 
spectively.” Banbury v. Sherin, 4 S. 
D. 88, 55 NW 723. (25) To the “re- 
fusal and charge of the court.” Jones 
v. East Tennessee, etc., R. Co., 157 
U. S. 682, 15-SCt 719,539. L. ed. , 856. 
(26) “To all of which charge” the 
party excepts. Strader vy. Marietta, 
etc., R. Co., 2 Cine. Super. (Oh.) 268. 
(27) “To each paragraph of the 
charge of the court.” Scoville v. Salt 
Lake City, 11 Utah 60, 39 P 481. (28) 
To the judge’s “charge in its entirety, 
and to the following portions there- 
of.” Vider v. O’Brien, 62 Fed. 326, 
10 CCA 385. (29) That “the Court 
erred in its charge to the jury.” Sig- 
man v. Southern R. Co., 135 N. C. 181, 
47 SH 420. (30) “And the defendant 
thereupon excepted to the instruc- 
tions of the court as given to the 
jury in this case.” State v. Wilgus, 
32: Kan. 126; 4° P2718)» @ip="Lo the 
giving of said instructions and each 
paragraph thereof,’ where the in- 
structions given were in the nature 
of a general charge, not separately 
numbered or divided into paragraphs, 
and contained several statements that 
were correct as legal propositions and 
pertinent to the issues. Ruby Chief 
Min. Co. v. Prentice, 25 Colo. 4, 52 P 
210. (82) “To the latter portion of 
said charge,’ when the charge con- 
sists of several sentences; or ‘to so 
much of the charge as commences 
with the words, ‘if the jury believe,’ 
on the fourth line from the bottom of 
the preceding page.” Stroud v. State, 
55 Ala. 77. (33) An exception “sev- 
erally and separately ...to each 
and every section, and each and every 
paragraph of said charge as given.” 
Syndicate Ins. Co. v. Catchings, 104 
Ala. 176, 16 S 46. (34) An exception 
to a charge covering eight typewrit- 
ten pages as follows: “At the con- 
clusion of the charge... counsel 
. called the attention of the court 
to those portions of the charge en- 
closed in brackets, and, after having 
the same read to the court by the 
reporter, thereupon stated that they 
excepted to all said portions so read, 
and to which the attention of the 
court was so called, and to the whole, 
and each and every part thereof.” 
Tucker vy. Salem Flouring-Mills Co., 
15 Or. 581, 16 P 426. (385) Where 
several instructions refer directly 
and indirectly to the measure of 
damages, an exception in the follow- 
ing language: ‘Plaintiff wishes to 
except to your Honor’s instructions 
as to the measure of damages” is in- 
sufficient to raise any question for 
review. Rowe v. Whatcom County 
R., ete., Co., 44 Wash. 658, 87 P 921. 
42. Ryall v. Central Pac. R. Co., 
76 Cal, 474, 18 P 430; Varnum vy. Tay- 
lor, 23 N. Y. Super. 148; and other 
cases in notes 40, 41. 
Yee Fla.—May v. Gamble, 14 Fla. 
Ida.—Snyder v. Viola Min., ete., Co., 
Spldar 28.2 26mes baie 


very words of the judge.*® 
proposition complained of and the ground of com- 
plaint are clearly called to the attention of the 
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It is sufficient if the 


Specifying errors or grounds of objection. In 
many jurisdictions exceptions to instructions must 
not only be specific in pointing out the particular 
part of the charge or instruction claimed to be er-: 
roneous, but must also specifically point out the 
alleged errors therein or grounds of objection, un- 


fe ee v. Howard, 23 Iowa 
oO. 

Kan.—Hentig v. Kansas L. & T. 
Co., 28 Kan. 617; Wheeler v. Joy, 15 
Kan. 389; Ferguson v. Graves, 12. 
Kan. 39. 

Nebr.—Redman vy. Voss, 46. Nebr. 
512, 64 NW 1094. 
eras Y.—Cronk y. Canfield, 31 Barb. 

Oh.—Weber v. Wiggins, 11 Oh. Cir. 
Cty 18575 (Ohe: Cir, sDeews 4: 

Wis.—Buffalo Barb Wire Co. v. 
Phiplips, 67 Wis. 129, 30 NW 295. 

. Burchmore v. Antlers Hotel 
Co., 54 Colo, 314, 130 P 846; Boyce 
v. Wabash R. Co., 63 Iowa 70, 18 NW. 
673, 50 AmR 730; Requa v. Holmes, 
16 N. Y. 193; Smith v. Matthews, 9 
Mise. 427, 29 NYS 1058 [rev on other 
grounds 152 N. Y. 152, 46 NE 164]; 
Nickum v. Gaston, 24 Or. ‘380, 33 P 
Gide bees Ik 

45. What Cheer Coal Co. v. John- 
son, 56 Fed. 810, 6 CCA 148. 

46. What Cheer Coal Co. v. John- 
son, 56 Fed. 810, 6 CCA 148; and 
other cases infra this note. 

[a] Exceptions held sufficient.— 
(1) Winfrey v. Missouri, ete., R. Co., 
194 Fed. 808, 114 CCA 218; Delaney 
v. Johnson, 95 Ark. 131, 128 SW 859; 
Chicago v. Rust, 117 Ill. A. 427; Hoff- 
bauer v. Morgan, 172 Ind. 273, 88 NE 
337 (notation on margin of instruc- 
tion); Nofsinger v. Reynolds, 52 Ind. 
218; Markley v. Kirby, 6 Kan. A. 494, 
50 P 953; Hammelmann y. Bernhardt, 
140 App. Div. 42, 124 NYS 394; Tuck- 
er v. Dudley, 127 App. Div. 403, 111 
NYS 700; Burns vy. Delaware, ete., 
Co., 110 App. Div. 592,-96 NYS’ 509: 
Diamond v. Planet Mills Mfg. Co., 
97 App. Div. 43, 89 NYS 635; Wil- 
liams v. Norton, 81 Vt. 1, 69 A 146. 
(2) An exception to that part of the 
charge which relates to a particular 
subject is sufficiently specific to au- 
thorize a review of that part, where 
it is entire, and contains but a single 
proposition, especially where the mat- 
ter involved is discussed by counsel 
for defendant in error without objec- 
tion to the sufficiency of the excep- 
tion. Felton v. Newport, 92 Fed. 470,. 
34 CCA 470. (3) And an exception is 
not too general, as being based on an 
extract from the charge, where the 
charge abstracted states a distinct 
legal proposition as applicable to the 
case. Garrick v. Florida Cent., etc., 
R. Co., 53 S. C. 448, 31 SE 448, 69: 
AmSR 874. (4) An exception to the 
underscored portions of a charge has 
been deemed sufficient. Meyer v. 
Home Ins. Co., 127 Wis. 293, 106 NW. 
1087. (5) And it has been held that 
a general exception to a series of in- 
structions by number severally and 
to each and every one of such in- 
structions is sufficiently specific to 
present to the court for review the 
correctness of each instruction men- 
tioned in the exceptions. Snyder v. 
Stribling, 18 Okl. 168, 89 P 222. (6) 
Under the rule of the municipal court 
of Chicago requiring that objections 
to oral instructions shall be specific, 
an exception “to the third part of 
said instructions and to that portion 
of said instructions concerning attor- 
ney’s fees and the set-off” will bring 
such questions up for review, al- 
though the court is unable to deter- 
mine what is meant by the “third 
part of said instructions.” Chapman, 
ee v. Crown Novelty Co., 175 Il: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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less they are obvious,#7 and no other grounds of | exception than those stated at the trial will be con- 


47. U. S.—Dotson y. Milliken, 209 
U.S. 237, 28 SCt 489, 53 L. ed. 768; 
Newport ‘News, ete., Co. v. Pace, 158 
We ano b,) Ld -SCt 743, 39 i. ed. 887; 
Brie R. Co. v. Kennedy, 191 Fed. 332, 
112 CCA 176; Ware vy. Pearsons, 173 
Fed. 878, 98 CCA 364; Central Union 
Depot, ete,, Co. v. Mansfield, 169 Fed. 
614, 95 CCA 142; Coney Island Co. v. 
Dennan, 149 Fed. 687, 79 CCA 3875; 
Porter v. Buckley, 147 Fed. 140, 78 
CCA 138; Butte, ete., Cons. Min. Co. 
v. Montana Ore Purchasing Co., 121 
Fed. 524, 58 CCA 634; Lafayette 
Bridge Co. v. Olsen, 108 Fed. 335, 47 
CCA 367, 54 LRA 33; Cass County v. 
Gibson, 107 Fed. 363, 46 CCA 341; 
Columbus Constr. Co. v. Crane Co., 98 
Fed. 946, 40 CCA 35 [reh den 101 Fed. 
55, 41 CCA 189]; Stewart v. Morris, 
96 Fed. 708, 37 CCA 562; Cleveland, 
ete., R. Co. v. Zider, 61 Fed. 908, 10 
CCA 151. 

Ark.—Brown v. Le May, 101 Ark. 
95, 141 SW 759. 

Cal.—Frost v. Grizzly Bluff Cream- 
ery Co., 102 Cal. 525, 36°P 929; Gil- 
laspie v. Hagans, 90 Cal. 90, 27 P 34. 

Colo.—Austin vy. Austin, 42 Colo. 
Be 94 P 309. 

C.—W. T. Walker Furniture Co. 
Vv. Foca 32 App. 90, 19 LRANS 606; 
MeDermott v. Severe, 25 App. 376 
faff 202 U.S. ,600, 26 SC€t 709, 50 L. 
ed. 1162]; Fulton v. Fletcher, 12 App. 
1; Thomas vy. Presbrey, 5 App. 217; 
Bell v. Sheridan, 21 D. C. 370. 

Ga.—Whelan v. Georgia Midland, 
etc., R. Co., 84 Ga. 506, 10 SE 1091. 
Bee rape see v. McGinniss, 22 Ind. 

1 

Iowa.—Davenport Gas Light, etc., 
Co. v. Davenport, 13 Iowa 229; Ab- 
bott v. Striblen, 6 Iowa 191. 

La.—State v. Chopin, 10 La. Ann. 
458. ; 

Me.—Hatch vy. Dexter First Nat. 
Bank, 94 Me. 348, 47 A 908, 80 AmSR 
401. 

Md.—wWilliar v. Nagle, 113 Md. 614, 
77 A 680; Gambrill v. Schooley, 89 
Md. 546, 43 A 918 

Mass. 2 Tepper v. Boston El. R. Co; 
192 Mass. 46, 78 NE 384; Nestor v. 
Fall River, 183 Mass. 265, 67 NE 248; 
Leverone v. Arancio, 179 Mass. 439, 
61 NE 45; Dixon v. New England R. 
Col, v9 Mass. 242, 60 NE 581; Bag- 
ley v.. New. York, ete., R. Co., 165 
Mass. 160, 42 NE 571; Rock v. Indian 
Orchard Mills, 142 Mass. 522, 8 NH 
401. 

Mich.—Keystone Lumber, etc., Mfg. 
Co. v. Dole, 48 Mich. 370, 5 NW 412. 

Minn.—Cumbey v. Lovett, 76 Minn. 
227, 79 NW 99; Dallemand v. Jan- 
ney, 51 Minn. 514, 53 NW 803; Elm- 
borg v. St. Paul City R. Co., 51 Minn. 
70, 52 NW 969; Bishop v. St. Paul 
City R.. Co.,. 48 Minn. 26, 50 NW 927; 
Larrabee v. Minnesota Tribune Co., 36 
Minn. 141, 30 NW 462; Clapp v. Min- 
neapolis, etc., Ee Co:, "36 Minn. 6, 29 
NW 340, 1 AmSR 629; Gardner v. 
Kellogg, 23 Minn. 463; Hunter v. 
Jones, 13 Minn. 307; Dodge v. Chand- 
ler, 9 Minn. 97; Foster y. Berkey, 8 
Minn. 351. 

Nebr.—Hurlbut v. Proctor, 88 Nebr. 
40 129. NW, 995s) Elliott v. .Carter 
White-Lead Co., 53 Nebr. 458, 73 NW 
948. 

Nev.—Tonopah Lumber 
Riley, 30 Nev. 312, 95 P 1001. 

N. J.—Gannon v. Brady Brass Co., 
82 N. J. L. 411, 81 A 727, AnnCas1913 
C€ 1308.. See also Holt v. United Se- 
Curitysiaolns. Co. 16. N. od, Le ses, 12 
AV S01,, cde ic AN S. 691. 

N. Y.—Mattice v. Wilcox, 147 N. Y. 
624, 42 NE 270; Pratt v. Foote, 9 N. 
Y. 463; Childs v. Comstock, 69 App. 
Div. 160, 74 NYS 648; Seifter v. 
Brooklyn Heights R. Co., 55 App. Div. 
10, 66 NYS 1107 [rev on other grounds 

169 N. Y. 254, 62 NE 349]; Young v. 
Fox, 26 App. Div. 261, 49 NYS 634; 
Grier v. Hazard, 14 NYS 784; Wyman 
v. ae 12 HowPr 122. 

C.—Hendricks v. Ireland, 162 N. 
Cc. Bo3, 77 SE 1011; Ritter Lumber Co. 


COs aN. 


‘word “given” 


Vv.’ Moffitt; "157-N. Cy 568) .73 SE 212" 
Streator v. Streator, 145 N. C. 337, 59 
SE 112; Dobbins v. Dobbins, 141 N. C. 
210, 538 SE 870, 115 AmSR 682, 10 L 
RANS 185; Kendrick v. Dellinger, 117 
N. C. 491, 23 SH 438; Hverett v. Wil- 
liamson, ©1077) Ni Gi 204) 9125 SE 187; 
Duger v. McKesson, 100 N. C. 1, 6 
SHE 746; Leak vy. Covington, 99 N. C. 
559, 6 SE 241; Sellers y., Sellers, 98 
N. C. 13, 3 SH 917; Boggan v. Horne, 
97 N. C. 268, 2 SE 224; Williams v. 


Johnston, 94 N. C. 633. 
Oh.—Serviss v. Stockstill, 30 Oh. 
St. 418; Moody v. Thomas, 1 Disn. 


294; Lake Shore, ete., R. v. Botefuhr, 
30 Oh} Cis Cty 67% 

Or.—Simpson vy. Miller, 57 Or. 61, 
110 P 485, 29 LRANS 680, AnnCas 
1912D 13495 Kearney v. Snodgrass, 12 
Ore Sign! pen 309. 

Pa.—Grantz v. Price, 130 Pa. 415, 
18 A 646. . 

S. C.—Brown v. J. F. Gallivan Bldg. 
Co., 88 S. C. 80, 70 SE 428; Wilson v. 
Moss, 79S. C. 120, 60 SE 313; Love v. 
Turner, 78 S. C. 513, 59 SE 529: Sloan 
v. Courtenay, 54 S. C. 314, 32 SE 431; 
Davis v. Elmore, 40 S. C. 533, 19 SE 
ane Norton vy. Livingston, 14 S. C. 
ck: 


S. D.—Perreault v. Wisconsin Gran- 
ite Co., 32 S. D. 275, 144 NW. 110; 
Lunden v. Brookings, etc., R. Co., 31 
S. D. 357, 141 NW 93; Davis v. C. & 
J. Michel Brewing Co., 31 S. D. 284, 
149 NW 694. 

Utah.—Pool v. Southern Pac. Co., 
20 Utah 210, 58 P 326; Ganaway v. 
Salt Lake Dramatic Assoc., 17 Utah 
Si, 08 > $30; 

Vt.—In re Bean, 85 Vt. 452, 82 A 
734; Sherman v. Delaware, etc., Canal 
Co., T1 Vt. 825, 45 A 227; Goodwin v. 
Perkins, 39 Vt. 598. 

Va.—Bettman v. Skinner, 113 Va. 
24, 73 SH 436. 

‘Wash.—Rowe v. Whatcom County 
R., etc, Col,; 44, Wash. 658, 87 P 921; 
Maling v. Crummey, 5 Wash. 222, 31 
P 600. 

Wis.—Brunette v. Gagen, 106 Wis. 
618, 82 NW 564; Corcoran vy. Harran, 
55 Wis. 120, 12 NW 468; Hamlin v. 
Haight, 32 Wis. 237. 

Exceptions to rule see infra § 822. 

[a] Applications of the rule.—(1) 
Thus, if the ground of exception is 
that the charges given are variant 
from the request made, the variance 
must be pointed out. See infra § 819. 
(2) So, if the court fails to write the 
on the margin as re- 
quired by statute, exception must be 
specifically taken on that ground. See 
infra § 821. (3) And a general ex- 
ception to an instruction will not 
raise the question of its complete- 
ness. Hamilton vy. Great Falls St. R. 
Co., 17 Mont. 334, 42 P 860, 43 P 713. 
(4) Unless the error is obvious, it 
must be specifically set out, where 
such objection is relied upon, that 
and wherein an instruction excepted 
to leaves the construction of a writ- 
ten contract to the jury (Leverone v. 
Arancio, 179 Mass. 439, 61 NE 45), 
(5) or ignores certain testimony 
¢Tepper..v:. Boston, Hl. R.. GCo.,. 192 
Mass. 46, 78 NE 384), (6) or charges 
in respect to matters of fact in viola- 
tion of the constitution (Bryan v. 
Donnelly, 87 S. C. 388, 69 SE 840; 
Love v. Turner, 78 S. Cy 513, 59 SE 
529), (7) or directs particular atten- 
tion to defendant and his testimony 
(Austin v. Austin, 42 Colo. 130, 94 P 
309), (8) or omits a necessary ele- 
ment (Brown v. Le May, 101 Ark. 95, 
141 SW 759), (9) or that instructions 
are inconsistent. (Ware v. Pearsons, 
173 Fed. 878, 98 CCA 364). (10) An 
objection that a charge is bad as 
tending to prejudice the jury should 
point out the particular in which it 
is prejudicial. State v. Varner, 115 
IN, €. 744, 20 SE 578, (1) And an 
exception “for misdirection... in 
charging the jury as requested by 
plaintiff, which charge is recited 
above,” is too general to be consid- 


ered on appeal. Shober vy. Wheeler, 
113 N. C. 370, 18 SE 328. (12) The 
same is true of an exception that the 
court ‘misdirected the jury in a mat- 
ter of law’ (Benson v. Lundy, 52 
Iowa 265, 3 NW 149), (13) of an ex- 
ception on the ground that the court 
erred in defining malice (Peo. v. 
Thiede, 11 Utah 241, 39 P 837), (14) 
or that the court erred in its general 
charge to the jury by charging the 
law in the abstract and failing to ap- 
ply it to the facts proved on the trial 
(Holman v. Herscher, (Tex.) 16 SW 
984), (15) of an exception that in- 
structions were in no manner applic- 
able to the question to which they re- 
lated, and failed to inform the jury 
of the law applicable to the facts in- 
volved in the question (Brunette v. 
Gagen, 106 Wis. 618, 82 NW 564), 
(16) of an exception to the instruc- 
tions and to each part thereof ‘on 
the ground that the same is contrary 
to law” (W. T. Walker Furniture Co. 
v. Dyson, 32 App. (D. C.) 90, 19 LRA 
NS 606), (17) of an exception “because 
the judge’s charge clearly indicated 
to the jury his opinion on the facts 
of the case” (Dobson vy. Cothran, 34 
S. (C.-518, 13 SH 679), (18). or _“be- 
cause said charge, taken as a whole, 
clearly intimates the judge’s opinion 
upon the facts of the case’ (Greene 
v.. Duncan, (3771S: .C..239,°15 SH 956). 
(19) So, an exception to a judgment 
which does not intimate that it may 
coerce the jury will not raise that 
question in the appellate court. Allis 
Vi) Us S3155 Us S51 G5 LSS CErS 6 aso 
Wy, ele Mil, (20) And an exception 
generally “to the ruling of the court 
in not permitting the cause to go to 
the jury upon the questions of fact 
involved will not be available if no 
question of fact is specified.” Gug- 
genheim vy. Kirchhofer, 66 Fed. 755, 
14 CCA 72. (21) An exception to the 
whole of an instruction defining the 
duty that an employer owes to an 
employee as to the safety of the 
place for working is insufficient to 
raise the question that the word 
“reasonably”? was omitted from the 
charge. Western Coal, etc., Co. v. 
Ingraham, 70 Fed. 219, 17 CCA 71. 

[b] An exception setting forth 
merely an extract from the charge, 
without specifying the error, is in- 
sufficient. Tucker v. Southern R Co., 
75 S. C..85, 55 SH 154. 

[c] Exceptions to portions of the 
charge which are marked off by 
brackets will not be considered where 
the specific ground of objection is 
not stated and the exceptions do not 
present distinct and controlling ques- 
tions of law. Fulton vy. Fletcher, 12 
App. CDite. jul. 

[d] Where an _ instruction is 
claimed to carry an implication be~ 
yond what is expressed, the excep- 
tion thereto, under the rules of the 
circuit court of appeals, should state 
the particular meaning or implica- 
tion objected to, and the specification 
of error must also set out the lan- 
guage of the instruction. Stewart v. 
Morris, 96 Fed. 703, 37 CCA 562. 

[e] Exceptions to instructions on 
the ground that they were not war- 
ranted by the evidence, but which 
did not point out the defects in the 
proof complained of, are not suffi- 
cient to raise any question for re- 
view. Ward v. Brown, 31 S. D. 296, 
140 NW 698. 

[f] As to damages.—(1) Howard 
v. Fall River Iron Works Co., 203 
Mass. 273, 89 NE 615; Pittsburg, etc., 
Ry Comveansigny L0,Oh.Cir. iC 
6 Oh. Cir. Dec. 616; Watts v. South 
Bound R. Co., 60 S. C. 67, 38 SE 240; 
Johnson y. Central Vermont R. Co., 
84 Vt. 486, 79 A 1095. (2) An excep- 
tion upon the ground of the ‘“insuffi- 
ciency of the pleadings and testi- 
mony” to authorize an instruction 
that plaintiff could recover exem- 
plary damages if certain conduct was 
brutal or “careless” is too general 
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An exception to the admission of evidence which 
was admissible under the charge of the court, to 


which no exception was taken, is 


to authorize the consideration upon 
appeal of the propriety of the use 
of the word “careless.” Ganaway v. 
Salt Lake Dramatic Assoc., 17 Utah 
37, 58 P 830. (3) And in an action 
for malicious trespass in tearing 
down a house, where the court 
charged that if defendant had acted 
maliciously plaintiff was entitled to 
recover three times the value of the 
house, but failed to take into account 
the value of the materials composing 
it which remained in plaintiff's pos- 
session, it was held that an exception 
to the charge on the ground “that 
there was no evidence to support 
such a finding’? did not raise the ob- 
jection that plaintiff was not entitled 
to recover treble damages. Carlson 
v. Dow, 47 Minn. 335, 50 NW 232. 

48. U. S.—Chicago Great Western 
R. Co. v. McCormick, 200 Fed. 375, 
118°CCA.527, 47 LRANS 18; Beiseker 
v. Moore, 174 Fed. 368, 98 "CCA 272; 
Levi v. "Mathews, 145 Fed. 152, 76 
CCA 122; Steel Rail Supply Co. v. 
Baltimore, ete., R. Co., 130 Fed. 433, 
64 CCA 635; Louisville, etc., R. Co. v. 
McClish, 115 Fed. 268, 58’CCA 60; 
Northern Pac. R. Co. v. Krohne, 86 
Fed. 230, 29 CCA 674. 

Ala.—A. G. Rhodes, etc., Co. v. 
Charleston, 41 S 746. 

Ind.—Boots v. Griffith, 89 Ind. 246. 

Iowa.—Price v. Burlington, ete, 
poe 42 Iowa 16. 

Kan.—Sanford v. Gates, 38 Kan. 
405, 16 P 807. 

Mass.—Robbins v. Stoughton Mills, 
183 Mass. 86, 66 NE 417. 

Mont.—Poor v. Madison River 
Power Co., 41 Mont. 236, 108 P 645. 

N. H.— Wilmot v. Vannah, ComNe pels 
164, 72 A 207. 

N. J.—Beuret v. H. J. Koehler 
Sporting Goods Co., 78 N. J. L. 563, 
75 A 938. 

N. Y.—Taranto v. North German 
Lloyd Steamship Co., 128 App. Div. 
72, 112 NYS 499; Richmond v. Second 
Ave. RB. Co., 76 Hun 233, 27 NYS 780; 
Corotinsky vy. Maimin, °37 Misc. 117, 
76 NYS 924; Des Marets v. Leonard, 
12 Misc. 81, 33 NYS 92. 

N. C.—Dobbins v. Dobbins, 141 N. 
Cc. 210, 53 SE 870, 115 AmSR 682, 10 
LRANS 185; Depriest v. Patterson, 94 
N. C. 519; Phipps v. Pierce, 94 N. C. 


514. 
19 Ra: 
Super. 525. 

S. D.—Woods v. Stacy, 28 S. D. 214, 
132 NW 1007. 

Vt.—Johnson vy. Central Vermont 
R. Co., 84 Vt. 486, 79 A 1095; Ide v. 
Boston, etc., R. Co., 83 Vt. 66, 74 A 
401; Graves v. Waitsfield, 81 Vt. 84, 
69 A 137; Sears v. Duling, 79 Vt. 334, 
65 A 90; Sherman v.. Delaware, etc., 
Canal Co., 71 Vt. 325, 45 A227. 

Va.—Arminius Chemical Co.  v. 
Landrum, 113 Va. 7,.73 SE 459, 38 
LRANS 272, AnnCasi1913D 1075. 

Wash.—Harkins v. Seattle Electric 
Co., 53 Wash. 184, 101 P 836; Nethery 
Vv. Nelson, 51 Wash. 624, 99 P 879. 

Wis.—Corcoran v. Harran, 55 Wis. 
120, 12 NW 468. 

[a] TIllustrations.—(1) Thus, an 
exception to the charge on the bur- 
den of proof as a whole is insuffi- 
cient to raise the objection on review 
that the court should have singled 
out a particular issue, and instructed 


An exception is 
sufficient in this respect if it reasonably directs the 
attention of the court to the particular error which 
is complained of,*® and a simple exception is suffi- 
cient where the instruction or part of the charge 
excepted to contains but one distinet proposition 
of law which is obviously erroneous.*° 

An exception to the verdict or findings does not, 
as a rule, raise any question as to the correctness of 
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Exceptions in gross. ag a rule exception to the 
charge of the court where it contains several propo- 
sitions, or to several instructions given at the re- 
quest of a party or by the court of its own motion, 
should not be taken generally or in gross, the rule 
being that, if an exception is taken generally to an 
entire charge containing several distinct and sepa- 
rate propositions, or in gross to a series of instruc- 


tions,.the exception will be unavailable if any one of 


not ground for 


otherwise as to that. Butte, etc, 
Cons. Min. Co. v. Montana Ore Pur- 
chasing Co., 121 Fed. 524, 58 CCA 634. 
(2) And an exception to as much of 
the charge as allowed the jury to add 
any interest is not sufficient to pre- 
sent for review the question whether 
they were allowed to add interest for 
too long a period. Childs v. Com- 
stock, 69 App. Div. 160, 74 NYS 643. 
(3) Exceptions to the instructions on 
the ground that the modification of a 
contract was too indefinite to consti- 
tute a contract, that no oral contract 
was made, and that the modification 
was not claimed to be in writing, or 
for any consideration, are insufficient 
to preserve the objection that the 
modification did not conform to a 
statute providing that a written con- 
tract may be altered only by writ- 
ten or executed oral agreement. 
yous v. Stacy, 28 S. D. 214, 132 NW 

{b] Time of giving instructions.— 
An exception “to the giving of the 
above and foregoing instruction, and 
to all the instructions” does not raise 
the question whether the instructions 
were given at an improper time. To- 
pene v. Heitman, 47 Kan. 739, 28 P 

49. Carleton Min., ete., Co. v. 
Ryan, 29 Colo. 401, 68 P 279: Savage 
v. Gerstner, 36 App. Div. 220, 55 NYS 
306; Wilson v. Commercial Union Ins. 
Co., 15 S. D. 322, 89 NW 649. 

[a] Exceptions held sufficient.— 
(1) Thus, where a charge that a wit- 
ness was the only disinterested wit- 
ness was excepted to on the ground 
that he was interested, the exception 
was held sufficient to sustain a con- 
tention on appeal that the charge was 
erroneous because the witness was 
not the only disinterested witness. 
Powers v. Rieser, 121 NYS 933 [rev 
reh 120 NYS 819]. (2) And where a 
jury was charged as to the law of 
the road in an action by a pedestrian 
for being run into by a team, an ex- 
ception “to the statement of the law 
of the road’ was construed as pre- 
senting both the correctness of the 
charge and its applicability. Savage 
v. Gerstner, 36 App. Div. 220, 55 N 
YS 306. (8) An exception to an in- 
struction limiting the jury to certain 
issues is sufficient to authorize a re- 
view of the action of the court in 
failing to submit other issues. Wil- 
son _v. Commercial Union Ins. Co., 15 
S. D. 322, 89 NW 649. 

50. Carleton Min., ete. v. 
Ryan, 29 Colo. 401, 68 P 379 eae ee 
sion of the word “not” before the 
word “responsible’); Spears v. Du 
Rant, (61s. 19) 56 Sh652. 

[a] Where an instruction states a 
specific proposition of law on a par- 
ticular subject obviously with delib- 
eration and not inadvertently, a gen- 
eral exception to the charge on that 
subject is sufficient to challenge the 
correctness of such _ proposition. 
Pritchett v. Sullivan, 182 Fed. 480, 
104 CCA 624. 

51, Floyd ‘v. Ricks, W41 Ark. "4545 
coo bak v. Dow, 47 Minn. 335, 50 NW 


[a] Ilustrations.—(1) Thus, an 
exception to the verdict as contrary 
to instructions of the court does not 
raise the question of the legality of 


the propositions in the charge or any of the instruc- 
tions is correct.°? 
charge which contains several distinct propositions, 


So an exception to a part of a 


the instructions. Britt v. Aylett, 11 
Ark, 475, 52 AmD 282; Floyd v. Ricks, 
11 “Ark. 451.) °°¢2) ‘And an exception 
that there is no evidence to support 
the finding does not raise the ques- 
tion that the charge is inaccurate 
upon the measure of damages. Carl- 
son v. Dow, 47 Minn. 335. 50 NW 232. 

52. Leavitt v. New England Tel., 
ete., Co., 72 N. H. 290, 56 A 462. 

53. U. S.—Newport News, etc., Co. 
v. Pace, 158: U.S. 36, 15 “SCt, 743,.:39 
L. ed. 887; Baltimore, ete., R. Co. v. 
Mackey, 157 U. S. (2 15. SCt 4912036 
L. ed. 624; Anthony v. Louisville, 
éte.,. Re Co.,. 1327 U0. Ss 172, LORS Cte bor 
33 iD, ed. 301; White v. Barber, 123 
Ui" S.73922 8 "“SCtr 2211314 lo eas 243" 
Mobile, etce., R. Co. v. Jurey, 111 U. 
S. 584, 4 SCt 566, 28 L. ed. 527; Coop- 
er v. Schlesinger, 111 U. S. 148, 4 
SCt 360, 28 L. ed. 382; Worthington 
v. Mason, 101 U. S. 149, 25 L. ed. 
848; Beaver v. Taylor, 93 U. S. 46, 23 
L. ed. 797; Lincoln v. Claflin, 7 Wall. 
132, 19 L. ed. 106; Harvey v. Tai 
2 Wall. 328, 17 L. ed. 871; U. S. : 
Conklin, 1 Wall. 644, 17 L. ed. 714: 
Johnston v. Jones, 1 ‘Black 209, 17 16h, 
ed. 117; Chicago, etc., R. Co. v. Hale, 
176 Fed. {fal LOCuAN 379: South Penn 
Oil Co. v. Latshaw, 111 Fed. 598, 49 
CCA 478; Central Illinois Masonic 
Benev. Assoc. v. Lyman, 60 Fed. 498, 
9 CCA 104; Walker v. Windsor Nat. 
Bank, 56 Fed. 76, 5,CCA 421°" Gulf, 
Cte. Re COs We Johnson, 54 Fed. 474, 
4 CCA 447; McClellan v. Pyeatt, 50 
Fed. 686, 1 CCA 613. 

Ala.—Jordan v. Smith, 64 S 317; 
Mobile, eta, R. Co. v. George, 94 Ala. 
199, 10S 145; Bell v. Kendall, 93 Ala. 
489, 8 S 492: Nelson v. Warren, 93 
Ala. 408, 8 S 413; Goley v. State, 87 
Ala. 57, es 287; Black v. Pratt Coal, 
etc., Co., 85 Ala. 504,5 S 89; Steven- 
son v. Moody, 83 Ala. 418, 3 S 695; 
East Tennessee, etc., R. Co. v. Cary, 
SA a Osea aS 443; Mayberry v. 
Leach, 58 Ala. 339; Irvin v. State, 50 
Ala, 181; Sloss-Sheffield Steel, etc., 
oss v. Dunn, SY" Alla,” TA, 624, 263.48 

Ark.—Newport Stave Co. v. Hall, 
102 Ark. 625, 145 SW 528; Ward v. 
Sturdivant, 86 Ark .103;,~ 109° “Siw, 
1168; Kansas City Southern R. Co. 
v. Morris, 80 Ark. 528, 98 SW 3638, 10 
AnnCas 618; Alexander v. Beekman 
Lumber Co., 78 Ark. 169, 95 SW 449; 
Dunnington v. Frick Co., 60 Ark. 250, 
30 SW 212; Oxley Stave Co. v. Stag 
59° Ark 370, 27 SW 241; ordycee. v. 
Russell, 59 Ark. 312, 27 SW 82; 
Quertermous v. Hatfield, 54 Ark. 16, 
14 SW .1096; Atkins v. Swope, 33 
ae 528; Murphy v. Lemay, 32 Ark. 

Cal.—Cavallaro -v. Texas, etce., R. 
Co., 110 Cal. 348, 42 P 918, 52 AmSR 
94; Ryall v. Central Pac. ta Bla ynredii(sy 
Cal. 474, 18 P 430; Cockrill v. Hall, 
76 Cal. 192, 18 P 18. 

Colo.— Pacific Mut. L. Ins. pest v. 
Van Fleet, 47 Colo. 401, 107 P 1087; 
Beals v. Cone, 27 Colo. 473, 62.P 948) 
83 AmSR 92; Ruby Chief Min., etc., 
Co.y:: Prentice, 25 Colo. 4, 52 Pp 210; 
Wooton v. Seigel, 5 Colo. 424: Kansas 
Pac. R. Co. v. Ward, 4 Colo. 30; Cow- 
ell v. Colorado Springs Co.,, ‘3, Colo: 
82. See also Graves v. Davenport, 45 
Colo. 270, 100 P 429. 

1B, C.—Mackey v. Baltimore, etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


oo . —Oi eee 
tae 7. 


§§ 818-819] 


some of which are erroneous and some of which are 


not, will not avail.®4 


§ 819] bb. Requested Instructions and Refusal 
Exceptions are also neces- 
sary in most jurisdictions to entitle a party to com- 
plain on appeal of alleged error of the lower court 


or Failure to Instruct. 


eC o5 19D. ©1282 i MaRS Si el25 
15 sct 491, 39 L. ed. 624]. 

Fla. —Stringfellow V. Coons) 1.57 
Fla. 158, 49 S 1019, 181 AmSR 1089; 
Campbell v. Carruth, 32 Fla. 264, 13 
S 482; Post v. Bird, 28 Fla. 1, 9 S 
888; Dupuis v. Thompson, i Fila. 69; 
May v. Gamble, 14 Fla. 467. 

Ga.—Verdery v. Savannah, etc., R. 
Co., 82 Ga. 675, 9 SE 1133; Bnright v. 
Atlanta, 78 Ga. 288; Malone v. Rob- 


inson, 77 Ga. 719. 
Pay ay ward We Catton, iy Tih) AY 
Ind.—Sherlock v. Bloomington 


First Nat. Bank, 53 Ind. 73; Garrigus 
v. Burnett, 9 Ind. 528; Fairbanks v. 
Warrum, (A.) 104 NE 1141; Kelly 
Atkinson Constr. Co. v. Munson, 53 
Ind. A. 619, 101 NE 510; Ft. Wayne 
v. Patterson, 25 Ind. A. 547, 58 NH 
747; Kelly v. John, 13 Ind. A. 579, 
41 NE 1069; Buchart v. Ell, 9 Ind. A. 
353, 36 NE "7162. 

Towa.—Hallenbeck  v. Garst, 96 
Iowa 509, 65 NW 417; Reeves Vis 
Harrington, 85 Iowa 741, 52 NW 517; 
Norris v. Kipp, 74 Iowa 444, 38 NW 
152; Pitman v. Molsberry, 49 Iowa 
339; Moore v. Gilbert, 46 Iowa 508; 
Ruter v. Foy, 46 Iowa 132; Bartle v. 
Des. Moines, 38 Iowa 414; Cook v. 
Sioux City, ete., R. Co., 37 Iowa 426; 
Brown v. Scott County, 36 Iowa 140; 
Mershon vy. National Ins. Co., 34 Iowa 
87; McCaleb v. Smith, 24 Iowa 591; 
Carpenter v. Parker, 23 Iowa 450; 
Redman v. Melvin, 23 Iowa 296; Ver- 
holf v. Van Houwenlengen, 21 Iowa 
429; Spray v. Scott, 20 Iowa 473; 
Shepherd v. Brenton, 20 Iowa 41; 
Lyons v. Thompson, 16 Iowa 62; 
Armstrong v. Pierson, 15 Iowa 476; 
Jack v. Naber, 15 Iowa 450; Cousins 
v. Westcott, 15 Iowa 253; Loomis v. 
Simpson, 13 Iowa 532; Davenport 
Gas Light, ete., Co. v. Davenport, 13 
Iowa 4 

Kan.—Crosby v. Wilson, 53 Kan. 
565, 86 P 985; Fleming v. Latham, 48 
Kan. 773, 30 P 166; Ryan v. Madden, 
46 Kan. 245, 26 P 679; Myer v. Moon, 
45 Kan. 580, 26 P 40; Stith v. Fullin- 
wider, 40 Kan. 73, 19 P 314; Bard v. 
Elston, 31 Kan. 274, ier ed 565; Ful- 
lenwider v. Ewing, 95 Kan. 69. 

Me.—Crosby v. Maine Cent. R. Co., 
69 Me. 418; Macintosh v. Bartlett, 67 
Me. 130; Merrill v. Merrill, 67 Me. 
70 


Mass.—Com. v. Tolman, 149 Mass. 
229, 21 NE 377, 14 AmSR 414, 3 LRA 
747; Adams v. Chicopee, 147 Mass. 
440, 18 NE 231; Dwyer v. Fuller, 144 
Mass. 420, 11 NE 686; Curry v. Por- 
ter, 125 Mass. 94; Armour v. Pecker, 
123 Mass. 143. 

Mich.—Hdgell v. Francis, 86 Mich. 
232, 48 NW 1095; McAllister v. Engle, 
52 Mich. 56, 17 NW 694; Prescott v 
Patterson, 49 Mich. 622, 14 NW 571; 
McKay v. Evans, 48 Mich. 597, 12 NW 
868; Hopkins Mfg. Co. v. Aurora F. 
& M. Ins. Co., 48 Mich. 148, 11 NW 
846; Goodsell v. Seeley, 46 Mich. 623, 
10 NW 44, 41 AmR 183; Wheeler, 
ete., Mfg. Co. v. Walker, 41 Mich. 239, 


1 NW 1035; Lange v. Kaiser, 34 
Mich. 317; Tupper v. Kilduff, 26 
Mich. 394; Mandigo v. Mandigo, 26 


Mich. 349; Danielson v. Dyckman, 26 
Mich. 169. 
Minn.—Main v. Oien, 47 Minn. 89, 
49 NW 523; Russell v. St. Paul, etc., 
R. Co., 33 Minn. 210, 22 NW 379; Shull 
v. Raymond, 23 Minn. 66; Ferson v. 
Wilcox, 19 Minn. 449; Cole v. Curtis, 


16 Minn. 182; Castner v. The Dr. 
Franklin, 1 Minn. 78. 

Mont.—Woods v. Berry, 7 Mont. 
196;.44 P 758: 


Nebr.—Bankers’ Life Assoc. v. Lis- 
co, 47 Nebr. 340, 66 NW 412; Hed- 
rick v. Strauss, 42, Nebr. 485, 60 NW 
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in giving or refusing or failing to give instruc- 


tions requested, or in failing to instruct on particu- 


lar points, and 


objection relied 


928; Gillilan v.° Rollins, 41 Nebr. 540, 
59 NW 893; Denver First Nat. Bank 
v. Lowrey, 36 Nebr. 290, 54 NW 568; 
Walker v. Turner, 27 Nebr. 1038, 42 
NW 918; Russel vy. Rosenbaum, 24 
Nebr. 769, 40 NW 287; Brooks v. 
Dutcher, 22 Nebr. 644, 836 NW 128; 
Tape v. Miller, 10 Nebr. 442, 6 NW 


N. pee eucias v. Boston, ete., R. 


Co:, 43 IN: HB. 68 
N. J.—Engle y. State, 50 N. J. L. 
272, 18 A 604;. Oliver v. Phelps, 21 


Jj-ycls. 597. 
N. M.—James v. Hood, 142 P 162. 

N. Y.—Murdock vy. Gould, 193. N. 
Y. 369, 86 NE 12; Wells v. Higgins, 
132 N. Y. 459, 30 NE 861; Newall v. 
Bartlett, 114 'N. Y. 399, 21 NE 990; 
Tousey v. Roberts, 114 N. Y. 312, 21 
NE 399, 11 AmSR 655; Patton. v. 
Royal Baking Powder Co., 114 N. Y. 
1, 20 NE 621; Stone v. Western 
Transp. Co., 38 N. Y. 240; Magie v. 
Baker, 14 N. Y. 485; Oldfield v. New 
York, ete., R. Co., 14 N. Y. 310; Deck- 
er v. Mathews, 12 N. Y. 313; Cald- 
well v. Murphy, 11 N. Y. 416; How- 
land v. Willetts, 9 N. Y. 170; Acker 
v. Ledyard, 8 N. Y. 62; Hart v. Rens- 
selaer, ete., R. Co., 8. N. Y. 37, 59 AmD 
447; Hunt v. Maybee, 7 N. Y. 266; 
Jones v. Osgood, 6 N. Y. 233; Hag- 
gart v. Morgan, 5 N. Y. 422, 55 AmD 
350; Cronk v. Canfield, 31 Barb. 171; 
Robinson v. New York, etc., R. Co., 
27 Barb. 512; Elton vy. Markham, 20 
Barb. 348; McBurney v. Cutler, 18 
Barb. 203; French v. White, 12 N. Y. 
Super. 254; Hast River Bank v. Ged- 
4 BH. D. Smith 582; Carland, v. 
4 E. D. Smith 251; Gundlin v. 
Hamburg-American Packet Co., 8 
Mise. 291, 28 NYS 572, 31 AbbNCas 
437; Snell v. Snell, 3 AbbPr 426; 
Fitch v. Livingston, 7 HowPr 410. 

N. C.—Hooks v. Houston, 109 N. C. 
623, 14 SH 49; Hammond v. Schiff, 
100 N. C. 161, 6 SE 753; Dugger v. 
McKesson, 100 N. C. 1, 6 SE 746; 
Leak v. Covington, 99g INaCwe 55957 .6 
SE 559; Caudle v. Fallen, 98 N. C. 411, 
4 SE 40; Sellers v. Sellers, 98 N. C. 
1357 3 SE 917; Boggan v. Horne, 97 
N. C. 268, 2 SE 224. 

Oh.—Wright v. Denham, 4 Oh. Dec. 
(Reprint) 428, 2 ClevLRep 146. 

Okl.—Cummings v. Lotsitz, 42 Okl. 
704, 142 P 993; A. B. Farquhar Co. v. 
Sherman, 22 Okl. 17, 97 P 565. 
Quen Rom v. Nash, 42 Or. 321, 71 

Ss. D—Comeau vy. Hurley, 22 S. D. 
310, 117 NW 371. 

Tex.—Gross v. Hays, 73 Tex. 515, 
11 SW 523. 

Utah.+—Peo. v. Hart, 10 Utah 204, 
37 P 330, 

Vt.—Drown v. New England Tel., 
etc., Co., 81 Vt. 358, 70 A 599; Rowell 
v. Fuller, 59 Vt. 688, 10 A 853. 

Wash.—Lichty vy. Tannatt, 11 
Wash. 37, 39 P 260. 

Wis.—Green v. Hanson, 89 Wis. 
597, 62 NW 408; In re Kessler, 87 
Wis. 660, 59 NW 129, 41 AmSR 74; 
Aultman vy. Case, 68 Wis. 612, 32 NW 
772; Hulehan v. Green Bay, etce., R. 
Co., 68 Wis. 520, 32 NW 529: Bouck 
v. Enos, 61 Wis. 660, 21 NW 825; 
Dean v. Chicago, ete., R. Co., 43 Wis. 
305; Nisbet v. Gill, 38 Wis. 657; Sa- 
bine v. Fisher, 87 Wis. 376; Butler v. 
Carns, 37 Wis. 61; Musgat v. Wybro, 
33 Wis. 515; Heath v. Heath, 31 Wis. 
223; Strachan v. Muxlow, 31 Wis. 
207; Bigelow v. West Wisconsin R. 
Co., 27 Wis. 478; Weisenberg v. Ap- 
pleton, 26 Wis. 56, 7 AmR 39; Morse 
v. Gilman, 18 Wis. 373; Tomlinson v. 
Wallace, 16 Wis. 224;> Thrasher v. 
Tyack, 15 Wis. 256. 

But see McKee vy. Jones Dry Goods 
Co., 152 Mo. A. 241, 132 SW 1191. 


such exceptions, to be available, 


must identify the particular instruction: or request,. 
and specifically point out the error or ground of 


upon. The rule applies to al- 

[a] An exception “to those por- 
tions of’the charge to the jury which 
are as follows,” followed by portions 
of the charge covering many sepa- 
rate propositions, is an omnibus ex- 
ception which presents no _ specific 
question for consideration. Agnew v. 
Baldwin, 136 Wis. 263, 116 NW 641. 

54. Ala.—Rice v. Schloss, 90 Ala. 
416, 7 S 802; Dick v. State, 87 Ala. 
61,.6°S 395. 

Colo. —Graves v. Davenport, 45 
Colo. 270, 100 P 429; Denver v. Stro- 
prices 19 Colo. A. 435, 15 SPALONG: 
ie C.—Hughes v. Heyman, 4 App. 


yee .—John D. C. v. State, 16 Fila. 


Ga.—Small v. Williams, 87 Ga. 681, 
13 SE 589. 

Minn.—Main v. Oien, 47 Minn. 89, 
49 ee Boe 

N. Y.—Water Comrs. v. Burr, 35 
N.Y. Super. 522. 

Or.—Langford v. Jones, 18 Or. 307,. 
22 P 1064. 

Vt.—Dickerman vy. Quincy Mut. F. 
Ins. Co., 67 Vt. 609, 32 A 489. 

Wis.—Dehsoy v. Milwaukee Hlec- 
tric- Re. ete, Cos 1105 Wiss Aba 85 
NW 9738; Corcoran v. Harran, 55 Wis. 
120, 12 NW 468. 

55. U. S.—McCabe, etc., Constr. 
Co. vy. Walsony .2097U.2S.. 20 o> 28 1S Ce 
558, 52 L. ed. 788; Beaver v. Taylor, 
93 U. S. 46,-23 L: ed. 797; Barrow v. 
Reab, 9 How. 366, 13 L. ed. 177; Star 
Co. v. Madden, 188 Fed. 910, 110 CCA 
652; Partridge v. Boston, etc., R. Co., 
184 Fed. 211, 107 CCA 49; American 
Smelting, etc., Co. v. Karapa, 173 Fed. 
607, 97%; CCA 517; Hinds)... Hineh= 
man-Renton Fireproofing Co., 165 
Fed. .339): 91 CCA S25-"hrie Rae or-wv. 
Littell, 128 Fed. 546, 63 CCA 44; 
Fitzpatrick v. Graham, 122 Fed. 401, 
58 CCA 619; Monarch Cycle Mfg. Co. 
v. Royer Wheel Co., 105 Fed. 324, 44 
CCA 523; Little Rock Granite Co. v. 
Dallas County, 665 Ned. 5225 13 1CCAR> 

Ala.—Southern R. Co. v. Brad- 
ford, 145 Ala. 684, 40 S 100; Rarden v. 
Cunningham, 136 Ala. 263, 34 S 26. 

Ark.—Cammack v. Southwestern F. 
ins.\Co.,1, 88: Ark... 505, “oo Siwerdiaae 
Johnson v. West, 41 Ark. 535. 

Cal.—Peo. v. Northey, 77 Cal. 618, 
19 P 865, 20 P 129; Leahy v. South- 
ernue ikt.. Co:,, 6b Caligt50, so me lozce 

; é v. Kirkendall, 20 
Colo. 236, 38 P 55; Auckland v. Law- 
rence, 20. Colo. VA. 364; "7S PP 1085- 
Denver v. Strobridge, 19 Colo. A. 
436, % P1076. 

Fla.—Flournoy v. Interstate Elec- 
tric, Co), 62 Plan 216, 55S 8435" Merle 
rose Mfg. Co. v. Kennedy, 59 Fla. 312, 
51. 'S* 5953.2Huling ty.) Ploridas Save 
Bank, etc., Exch., 19 Fla. 695; Stew- 
art v. Mills, 18 Fla. 57. 

Ga.—Palmer Mfg. Co. v. Drewry, 
ee Ga. 366, 38 SE 837. 

Tll.—Chicago Great Western R. Co. 
v. Mohan, 187 Ill. 281, 58 NE 395 
[aff 88 Ill. A. 151]; Hast St. Louis 
Electric R. Co. v. Stout, 150 Ill. 9, 36 
NE 963; England v. Vandermark, 147 
Tll. 76, 35 NE 465; Burns v. Peo., 126 
TL. 282, 18 NE 550; Krug’ wv. Ward, 
TM. Ad. 6035 “MePherson” v. Halil, 44 
Tll. 264; Burkett v. Bond, 12 Ill. 87; 
Hotchkiss v. Vanderpoel Co., 139 TI1l. 
A. 325; Schwamb Lumber Co. v. 
Schaar, 94 Ill. A. 544; Phillips v. Ab- 
bott, 52 Ill, A. 328. 

Ind.—Horner v. Hoadley, 97 Ind. 
600; Stewart v. Murray, 92 Ind. 543, 
47 AmR 167; Fisher v. Allison, 46 
Ind. 593. 

Ind. T.—Dunean First Nat. Bank v. 
Anderson, 5 Ind. T. 118, 82 SW 693. 

Iowa.—Dean v. Carpenter, 134 Iowa 
275, 111 NW 815; Keokuk Stove 
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leged error in the modification or change of re- | quested instructions, or in giving an instruction in 


Works v. Hammond, 94 Iowa 694, 63 
NW 5638; Cox v. Allen, 91 Iowa 462, 
59 NW 335; State v. Brewer, 70 lowa 
384, 30 NW 646; Kirk v. Woodbury 
County, 55 lowa 190, 7 NW 498: 
Talty v. Lusk, 4 Iowa 469. 

Kan.—Werner v. Jewett, 54 Kan. 
530), oo) © wigs; Keeling ve Kuhn £9 
Kan. 441. A, 

Ky.— Louisville, ete., R. Co. v. Tay- 
lor, 104 SW 776, 31 KyL 1142; Provi- 
dence Washington Ins. Co. v. Padu- 
cah Towing Co., 89 SW 722, 28 KyL 
622; Kennedy yv. Cunningham, 2 
eee 538; Ruark v. Mansfield, 5 KyL 
851. 

Md.—B. F. Sturtevant Co. v. Cum- 
berland, 106 Md. 587, 68 A 351, 14 
AnnCas 675; Baltimore Briar Pipe 
Co. v. Hisenhauer, 66 A 623; Com- 
mercial, ete, Nat. Bank v. McCor- 
mick, 97 Md. 703, 55 A 439; Lewis v. 
Tapman, 90 Md. 294, 45 A 459, 47 
LRA 385; Cloud v. Needles, 6 Md. 
501. 

Mass.—Cook v. Newhall, 213 Mass. 
392, 101 NE 72; Minihan v. Boston 
El. R. Co., 205 Mass. 402, 91 NE 414; 
George N. Pierce Co. v. Casler, 194 
Mass. 428, 80 NE 494; Buffum_ v. 
York Mfg. Co., 175 Mass. 471, 56 NE 
599; Evans y. O’Connor, 174 Mass. 
287, 54 NE 557, 75 AmSR 316; Hoyt 
v. Kennedy, 170 Mass. 54, 48 NE 
1073; Burr v. Joy, 151 Mass. 295, 23 
NE 838; Bonino vy. Caledonio, 144 
Mass. 299, 11 NE 98. 

Mich.—Finkbinder vy. Ernst, 135 
Mich. 226, 97 NW 684, 100 NW i180; 
Wetmore v. Moloney, 127 Mich. 372, 
86 NW 808; Runnells v. Pentwater, 
109 Mich. 512, 67 NW 558; Thorn v. 
Maurer, 85 Mich. 569, 48 NW 640. 

Minn.—Coppoletti v. Citizens’ Ins. 
Co., 123 Minn. 325, 143 NW 787; De- 
noyer v. Minneapolis Railway Transf. 
Co., 121 Minn. 269, 141 NW 175. _ 

Miss.—Fisher v. Fisher, 43 Miss. 
212. 

Mo.—Kolokas v. Missouri Pac. R. 
Co., 223 Mo. 455, 122 SW 1082; West- 
ern Cattle Brokerage Co. v. Gates, 
190 Mo. 391, 89 SW 382; Montague 
Compressed Air Co. v. Fulton, 166 Mo. 
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Young, etc., Seed, ete., Co., 58 Mo. A. 
628. 

Nebr.—Helwig v. Aulabaugh, 83 
Nebr. 542, 120 NW 162; Union Pac. 
R. Co. v. Meyer, 76 Nebr. 549, 107 
NW 793, 14 AnnCas 634; Brinckle v. 
Stitts, 53 Nebr. 10, 73 NW 223; Kear- 
ney v. Smith, 47 Nebr. 408, 66 NW 
538; Omaha v. McCavock, 47. Nebr. 
313, 66 NW 415; Sigler v. McConnell, 
45 Nebr. 598, 63 NW 870; Holloway 
v. Schooley, 27 Nebr. 553, 48 NW 346; 
Ish v. Marsh, 1 Nebr. (Unoff.) 864, 
96 NW 58. 

N. Y.—Robinson v. Insurance Co. 
of North America, 198 N. Y. 5238, 91 
NE 373; Clark v. New York Cent., 
etc., R. Co., 191 N. Y. 416, 84 NE 397 
[rev 115 App. Div. 813, 101 NYS 96]; 
Springer v. Westcott, 166 N. Y. 117, 
59 NE 693 [aff 19 App. Div. 366, 46 
NYS 589]; McKinley v. Metropolitan 
Sb Ra Cosel ApparDivs 2b Gs e09 ONES 
213; Gracie v. Stevens, 56 App. Div. 
203, 67 NYS 688 [aff 171 N. Y. 658 
mem, 63*NH 1117 mem]; Roberts v. 
Lloyd, 56 N. Y. Super. 333, 4 NYS 
446. 

N. C—Dobbins vy. Dobbins, 141 N. 
©. 210, 53 SE 870, 115 AmSR 682, 10 
LRANS 185. 

Oh.—Columbus R. Co. v. Ritter, 67 
Oh. St. 53, 65 NE 613; Monroeville v. 
Root, 54 Oh. St. 528, 44 NE 237; 
Loewenstein v. Bennet, 19 Oh. Cir. 
Ct. 616, 10 Oh. Cir. Dee. -530; Ohio 
Mut. Life Assoc. v. Draddy, 10 Oh 
S&CP 591, 8 OhNP 140. 

Okl.—Gann v. Ball, 26 Okl. 26, 110 
PAO6z. 

Or.—York v. Nash, 42 Or. 321, 71 
12a 

Pa.—Martin v. Baden Borough, 233 
Pa. 452, 82 A 686; Keiser v. Eberly, 
226 Pa. 21, 74 A 648; Sibley v. Rob- 
ertson, 212 Pa. 24, 61 A 426. 


S. C.—Dimery v. Bennettsville R. 
Co., 92'S. CG. 169, 75 SEH 399) Sharp= 
tony. Augusta, ‘etc, RCo.) 72). (So 
162, 51 SE 553; Greene v. Duncan, 37 
Soyi€.. 239; -1by SH 19565) Sherard ive 
Riehmond, ete., R. Co5.35 S. C: 467, 
14 SE 952. 

S. D.—Drake v. Great Northern R. 
Co., 24 S. D. 19, 123 NW 82; Mosteller 
v. Holborn, 20 S. D. 545, 108 NW 18. 

Tex.—Jones v. Thurmond, 5 Tex. 
318; Quanah, etc., R. Co. v. Gallo- 
way, (Civ. A.) 165 SW 546; Bour- 
land v. Schulz, 39’ Tex. Civ. Av o7T2) 37 
Sw 1167; Texas Loan Agency v. 
Fleming, 18 Tex. Civ. A. 668, 46 SW 
63. 

Utah.—Kirk v. Salt Lake City, 32 
Utah 1438, 89 P 458, 12 LRANS 1021; 
reecuen v. Lambert, 23 Utah 1, 63 ,.P 

8. 

Vt.—Johnson vy. Central Vermont 
Riu Cos 84° Vt., A486, 79 AN L095 ide «vy, 
Boston, ete.; R. Co:, 83 Vt. 66;. 14 A. 
401; Davis v. Rutland R. Co., 82 Vt. 
24, 71 A 724; Drown v. New Eng- 
land Tel., etc., Co., 81 Vt. 358, 70 A 
599; Mahoney v. Rutland R. Co., 81 
Vt. 210, 69 A 652; Hathaway v. Gos- 
lant, *77 Vt. 199;-59=A ‘835; 

Va.—Trumbo vy. City Street-Car Co., 
89 Va. 780, 17 SE 124. 

Wash.—Keil v. Grays Harbor, etc., 
Ro (Co; 71, Wash. 163). 127) Be 1it3% 
Morrisey v. Schultz, 68 Wash. 237, 
122 PP 1065; Ankeny "v) “Young, ‘58 
Wash. 634, 109 P 109; Anderson v. 
Carothers, 18 Wash. 520, 52 P 229; 
Blumberg v. McNear, 1 Wash. T. 141. 

W. Va.—Graham v. Carroll, 27 W. 
Va. 790: 

Wis.—Monaghan v. Northwestern 
Fuel Co., 140 Wis. 457, 122 NW 1066; 
Griswold v. Nichols, 126 Wis. 401, 
105 NW 815; Thrasher v. Postel, 79 
Wis. 503, 48 NW 600; Firmeis v. 
State, 61 Wis. 140, 20 NW 663. 

Wyo.—Diamond v. Beckwith, 17 
Wyo. 333, 98 P 889. 

; peas lg Ct given see also supra 

818. 

[a] Where appellant excepts to in- 
structions given but is content to ac- 
cept them subsequently as the law, 
he cannot claim error for the re- 
fusal of the court to give instructions 
asked by him. Delmonica Hotel Co. 
v. Smith, (Iowa) 84 NW 906. 

[b] Specific exceptions necessary. 
—(1) The exceptions must be spe- 
cific and point out the particular er- 
ror relied upon, or they will be in- 
sufficient. Beaver v. Taylor, 93 U.S. 
46, 23 L. ed. 797; Partridge v. Bos- 
ton, ete; (Re Col, 184° Hed, (2817107 
CCA 49; H. D. Williams Cooperage 
Co. v. Scofield, 125 Fed. 916, 60 CCA 
564; Hodge v. Chicago, ete., R. Co., 
121 Fed. 48, 57 CCA 388; Kaufmann 
Vi. Ux Satis Beds 919 se biaiC@A 49% 
Ward v. Sturdivant, 86 Ark. 103, 109 
SW 1168; Baltimore Briar Pipe Co. 
v. Hisenhauer, (Md.) 66 A 623; Berry 
v. New York Cent., etc., R. Co., 202 
Mass. 197, 88 NE 588; Hendérson v. 
Raymond Syndicate, 183 Mass. 443, 
67 NE 427; Evans v. O’Connor, 174 
Mass. 287, 54 NE 557, 75 AmSR 316; 
King v. Duluth, 81 Minn. 182, 83 NW 
526; Hochschultz v. Potosi Zine Co., 
33 New, 193850 110VP* 713" eelurleyaeve 
Olcott, 134 App. Div. 631,119 NYS 
430° Patt 198 Ne ¥. 2325591 SNeZ Ones 
LRANS 238]; Benedict v. Deshel, 77 
App. Div. 276, 79 NYS 205, 12 NYAnn 
Cas 240 [rev on other grounds 177 
N.Y. 1, 68 NE 999]; Mahon vy. Metro- 
politan St. R. Co., 34 Misc. 777, 68 
NYS 775; York v. Nash, 42 Or. 321; 
71 P 59; Thompson vy. Family Pro- 
tective Union, 66 S. C. 459, 45 SE 19; 
Barrett v. Moise, 61 S. C. 569, 39 SE 
755; Drakeford v. Supreme Conclave 
KK; (D., 61 SiC: 338,, 39: SH 523. SNonr= 
den v: Northeastern R. Co., 59 S. C. 
87, 37 SE 228, 82 AmSR 826; Rawls v. 
Johns, 54 S. C. 394, 32 SH 451; In re 
Bean, 85 Vt. 452, 82 A 734; Johnson 
v. Central Vermont R. Co., 84 Vt. 
486, 79 A 1095; Jenness v. Simpson, 
84 Vt. 127, 78 A 886 (attempt to com- 


ply with request); Ide v. Boston, etce., 
R. Co., 88 Vt. 66, 74 A 401; Williams 
v. Norton, 81 Vt. 1, 69 A 146; Drouin 
v. Wilson, 80 Vt. 335, 67 A 825, 13 
AnnCas 93; and other cases supra 
this note. (2) An exception reserved 
“to the court’s refusal to charge such 
of the requests as were not charged” 
does not raise any point for review 
as to any of the charges so refused. 
Kaufmann v. U. S., 113 Fed. 919, 51 
CCA 549. (3) A ruling refusing in- 
structions cannot be reviewed on a 
statement in the record that appel- 
lant objected to the trial court’s re- 
fusal to give “each and every one of 
her requests for instructions and 
duly .saved her exceptions thereto.” 
Ward v. Sturdivant, 86 Ark. 103, 109 
SW 1168. (4) And an exception to. 
the refusal to give “the four re- 
quests, as asked for by the defend- 
ant,” without showing which four of 
eight requests the court refused, is 
insufficient. Columbia Mill Co. v. 
National Bank of Commerce, 52 
Minn. 224, 53> NW 1061. (5) So 
where several requests to charge are 
made, an exception merely designat- 
ing them by number is too general. 
Jumper v. Commercial Bank, 39 S. C. 
296, 17 SE 980. (6) An exception to 
the giving of ‘plaintiffs’ request for 
instructions Nos. 1, 2, 8, 4, and 5” is 
insufficient to authorize the review of 
such instructions. Lunden vy. Brook- 
ings, ete. Re Cojmsl Sa Duss tee ad 
NW 93. (7) And an exception to 
“refusals to charge as requested” is 
not sufficiently definite, if some of 
the charges requested were given, 
others modified, and others refused. 
Read v. Nichols, 118 N. Y. 224, 23 NE 
468, 7 LRA 130. (8) So an exception 
“to the refusal of the court to so 
charge” is too general to be avail- 
able, where plaintiff submitted seven 
instructions which the court refused. 
Usher v. Severance, 86 Vt. 523, 86 A 
741. (9) An exception to a refusal to 
charge, “that the court refused to 
give any of the foregoing requests, 
and the counsel for defendant in due 
time and form excepted to each re- 
fusal,”’ is insufficient. Pound v. Port 
Huron;yete., KR: Co. 54 Miche el3y 9 
NW _ 570. (10) Where a party ex- 
cepts merely to the charge as given, 
which he concedes was correct, he 
cannot complain of the refusal of the 
court to charge as requested, or of its 
omission to give further instructions. 
Hathaway v. Goslant, 77 Vt. 199, 59 
A 835. (11) So, where the court in 
one part of its charge fully and fair- 
ly instructs on contributory negli- 
gence, defendant cannot insist on ap- 
peal that there was error in refusing 
his request on such subject because 
the court in summarizing omitted to 
refer thereto, to which summary de- 
fendant did not except. Drake vy. 
Great sNonthern §R. (Col, 724 Se Darts: 
123 NW 82. (12) The correctness of 
an instruction given as to the meas- 
ure of damages cannot be reviewed 
where the only exception taken is to 
the refusal to give an instruction on 
the subject. Buffum yv. York Mfg. 
Co., 175 Mass. 471, 56 NE 599. (13) 
And where a defendant excepts to an 
instruction on a particular subject, 
and plaintiff requests a further 
charge on that subject, modifying the 
first, and the court modifies it, but 
states that he thinks it means the 
same, to which defendant excepts 
without specifying whether the ex- 
ception is to the modification or the 
remarks of the court, the question is 
not available on appeal. Seifter v. 
Brooklyn Heights R. Co., 55 App. Div. 
10, 66 NYS 1107 [rev on other 
grounds 169 N. Y. 254, 62 NE 349]. 
[c] Exceptions held sufficient.— 
(1) Boston, ete., R. Co. v. Miller, 203 
Fed. 968, 122 CCA 270; Alabama 
Steel, etc., Co. v. Griffin, 149 Ala. 
423, 42 S 1034; Wellington vy. Cam- 
bridge, 214 Mass. 35, 100 NE 1096; 
Ellis v. Black, 187 Mass. 408, 73 NE 
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the place of one requested.*° 


several instructions or to charge 


tions requested will not be available at all if any 
of the instructions or propositions were properly 


refused, either because they were 
475; Galligan v. Old Colony St. R. 


Co., 182 Mass. 211, 65 NE 48; Brick 
v. Bosworth, 162 Mass. 334, NE 
36; Murray v. Narwood, 192 N. Y. 


172, 84 NE 958 [rev 119 App. Div. 
875 mem, 104 NYS 1135 mem]; Hatch 
‘vv. Lake Shore, etc., R. Co., 156 App. 
Div. 394, 141 NYS 1055; Sadowski v. 
Thomas Furnace Co., 157 Wis. 4438, 
146 NW 770. (2) An exception that 
the court erred in not charging the 
request made by plaintiff is suffi- 
cient where only one of the requests 
is refused. Sellers v. Hancock, 42 S. 
Cc. 40, 20 SE 13. (3) And where sev- 
eral requests to charge, separately 
numbered, were submitted, and the 
court ruled thereon, denying or modi- 
fying each separately, an exception 
“to said refusals and modifications of 
said instructions as given’ was held 
sufficiently specific. Schurmeier v. 
Johnson, 10 Minn. 319. 

[d] In Ohio, where a general ex- 
ception to the charge is taken, as 
permitted by Rev. St. § 5298, it is 
effectual only as to errors of law ex- 
isting in the charge as given, and 
does not bring up for review an 
omission to give proper instructions. 
Columbus R. Co. v. Ritter, 67 Oh. St. 
53, 65 NE 613. 

56. U. S.—Beaver v. Taylor,:93: U- 
S. 46, 23 L. ed. 797. 

Cal.—Bryant v. Broadwell, 140 Cal. 
490, 74 P 33; eee v. McNab, 8 Cal. 
A. 135, 96 P 332 

Md.—-Baltimore Briar Pipe Co. sy: 
Hisenhauer, 66 A 623; Brish v. Car- 
ter, 98 Md. 445, 57 A 210. 

Mo.—Feary v. Metropolitan St. R. 
Co., 162 Mo. 75, 62 SW 452; State v. 
Flynn, 66 Mo. A. 373. 

Mont.—Yergy v. Helena Light, etc., 
Co., 39 Mont. 213, 102 P 310, 18 Ann 
Cas 201. 

S. C.—Goodwin v. Atlantic Coast 
deine “RR. {Co.4.> 82" Se Cir 321, °64° Sm 
242: Thompson v. Fainily Protec- 
tive Union, 66 S. C. 459, 45 SEH 19; 
Garrick v. Florida Cent., etc., R. Co., 
53 S. C. 448, 31 SE 334, 69 AmSR 
874; Greene v. Duncan, 37 S. C. 239, 
15 SE 956. 

[a] Interlineations and erasures. 
--(1) An error in modifying a re- 
quested instruction by interlineations 
and erasures in violation of a statu- 
tory provision is not cause for rever- 
sal, where no exception was taken 
thereto. Tracey v. State, 46 Nebr. 
361, 64 NW 1069. (2) Such modifica- 
tion is not ordinarily reviewable un- 
less, at the time the instruction was 
given, an exception was noted, not to 
the fact of such modification merely, 
but to the manner of making same. 
Hunt v. Chicago, ete., R. Co., 95 Nebr. 
746, 146 NW 986. (3) An exception 
“to the refusal of the court to give 
this instruction as requested . 
and to the giving of this instruction 
as modified’ was held insufficient to 
preserve for review error in modify- 
ing an instruction by interlineation 
and erasure, in violation of Cobbey 
Annot. St. (1911) § 4764. Hunt v. 
Chicago, etc., R. Co. 95 Nebr. 746, 
146 NW_ 986. 

[b] Necessity for specific excep- 
tion.— (1) Thus the variance of in- 
structions given from those request- 
ed must be specifically pointed out, 
where that is the ground of excep- 
tion. Beaver vy. Taylor, 93 U. S. 46, 
23 L. ed. 797. (2) And an exception 
to a refusal to grant a prayer for an 
instruction will not cure a failure to 
except to an instruction given in 
place of the one requested. Balti- 
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In some jurisdictions 
a general exception to the refusal to give several 
instructions is sufficient ;°* but in most jurisdictions 
the rule is otherwise, and it is almost universally 
held that a general exception to the refusal to give 


APPEAL AND ERROR 


several proposi- [§ 820] 
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cause they had already been embodied in other in- 
structions or in the general charge.®* 
court in limiting the number of instructions cannot 
be reviewed where no exception to the ruling was 
taken at the trial.>° 

cc. Instructions in Absence of Parties. 
It has been held that it is no exeuse for the want 
of an exception that neither of the counsel was 


Error of the 


incorrect or be- | present when the instructions were given;°° but the 


more Briar Pipe Co. v. Hisenhauer, 
(Md.) 66 A 623. (3) Exceptions to 
instructions given, only so far as 
they vary or modify the instructions 
requested, do not present for review 
the correctness of such instructions 
as to a matter upon which no in- 
struction was requested. Evans vy. 
O’Connor, 174 Mass. 287, 54 NE 557, 
75 AmSR 316. (4) An exception that 
the court “erred in making the quali- 
fications in his charge upon the re- 
quests I., II., and IV. of the defend- 
ant’s counsel, whereas he should have 
granted said requests without quali- 
fication,” is too general, and will not 
be considered by the appellate court. 


pence v. Florida Cent., etc., R. Co., 
eR S. C. 448, 31 SE 334, 69 AmSR 
{c] Exception held sufficient.— 


Where a requested instruction is 
given word for word, except for the 
addition of two small phrases, an ex- 
ception to the refusal of the instruc- 
tion as requested and to the giving 
of the same as modified is sufficient 
to warrant review on appeal. Jensen 
v. Utah Light, etc., Co., 42 Utah 415, 
132 P 8. 

57. Harvey v. Tama County, 53 
Iowa 228, 5 NW 130; Williamson v. 
Chicago, ete., R. Co., 538 Iowa 126, 4 
NW 870, 36 AmR 206; Davenport Gas 
Light, etc., Co. v. Davenport, 13 Iowa 
229; Weber v. Kansas City Cable R. 
Co., 100 Mo. 194, 12 SW 804, 13 SW 
587, 18 AmSR 541, 7 LRA 819. 

58. U. S.—McCabe, etc., Constr. 
Co, v.' Wilson; 209 U. S. 275, 28 SCt 
bbs, 5a’ Ll. 6d... 1883. BOgk, Vv; 'Gassert, 
LAOMRE wc Gepebo Sct 738, 37 ates ed. 
631; Phenix ‘Mut. Ins. Co. Rad- 
din, 1202 Uy Se liosy at Set 500, 30. 'L. ed. 
644; Beaver v. Taylor, 93 U. S. 46, 23 
L. ed. 797; Partridge v. Boston, etc., 
R. Co.,184 Fed. 211, 107 CCA 49; South- 
ern Pac. Co. v. Hetzer, 135 Fed. 272, 
68 CCA 26, 1 LRANS 288; Erie R. Co. 
v. Littell, 128 Fed. 546, 68 CCA 44; 
H. D. Williams Cooperage Co. v. Sco- 
field, 125 Fed. 916, 60 CCA 564; Hodge 
Vv. Chicago, ete; KR. Co, 121) Med: (43) 
Dr COA SSS; Kaudimanny V5 U a isven ds 
Fed. 919, 51 CCA 549; Baggs v. Mar- 
tiny LOS" Medi ros, pany OO Au aloe aS ts 
Louis Brewing Assoc. v. Hayes, 107 
Fed. 395, 46 CCA 370; Cass County v. 
Gibson, 107 Fed. 3638, 46 CCA 341; 
Felton v. Newport, 92 Fed. 470, 34 
CCA 470; Key West v. Baer, 66 Fed. 
440, 18 CCA 572; Walker v. Windsor 
Naty Banks 56 Wed? 7655. CGA +421. 
McClellan v. Pyeatt, 50 Fed. 686, 1 
CCA 613. 

Ala.—Hutto v. Stough, 157 Ala. 566, 
47 S$ 1031; Rarden v. Cunningham, 136 
Ala, 263, 34 S 26; Teague v. Lindsey, 
106 Alan 2665 17S) 5383 Noblin iv. 
State, 100 Ala. 13, 14 S 767; Welsh 
v. State, 97-Ala. 1, 12 S 275; Jones v. 
State, 96 Ala. 102, 11 S 399; Nelson v. 
Warren, 93 Ala. 408, 8 S 413; Walker 
Ne state, Ore Ala. FOn OSES Lc) SOULE GUM. 
State, 91 Ala. 10, 8 S 669, 24 AmSR 
853; Woods v. State, 76 Ala. 35, 52 
AmR 315; Stovall v. Fowler, 72 Ala. 
77; Smith v. Sweeney, 69 Ala. 524; 
Williams v. State, 68 Ala. 551; Kil- 
patrick v. Pickens County, 66 Ala. 


422; McGehee vy. State, 52 Ala. 
224. 
Ark.—St. Louis, ete. R. Co. v. 


Hambright, 87 Ark. 614, 113 SW 803; 
Kansas City Southern R. Co. v. Mor- 
ris, 80 Ark. 528, 98 SW 363, 10 Ann 
Cas 618; Young vy. Stevenson, 75 Ark. 
181, 86 SW 1000. 
Fla.—Melrose Mfg. Co. v. Ken- 
nedy, 59 Fla. 312, 51 S 595; Moore v. 


Lanier, 52 Fla. 353, 42 S 462; Yager 
Yee en aR 41 Fla. 204, 25 S 
883. 

Ind.—Ft. Wayne v. Patterson, 25 
Ind. A. 547, 58 NE 747; New Albany 
v. Slider, 21 Ind. A. 392, 52 NE 626; 
Smith v. McDaniel, 5 Ind. A. 581, 32 
NE 798. 

Kan.—Fleming v. Latham, 48 Kan. 
173, 30 P 166; Bailey v: Dodge, 28 
Kan. 72; Sumner v. Blair, Kan. 
521; Allen v. Merriam, 10 Kan. A. 
422, 62 P 10. 

La.—State v. Edwards, 47 La. Ann. 
688, 17 S 246; Wimbish v. Hamilton, 
47 La. Ann. 246, 16 S 856. 

Mass.—Murphy v. McNulty, 145 
Mass. 464, 14 NE 532. 

Mich.—Edgell v. Francis, 86 Mich. 


232, 48 NW 1095. 
Minn.—Webb y. Fisher, 57 Minn. 
441, 59 NW 537; Delude v. St. Paul 


City R. Co., 55 Minn. 63, 56 NW 461; 
Rosquist v. D. M. Gilmore Furniture 
Co.,..50 Minn. 192,52, NW: 385; ;€ar- 
roll v. Williston, 44 Minn. -287, 46 
NW 352; State v. Adamson, 43 Minn. 
196, 45 NW 152; Ferson y. Wilcox, 
19 Minn. 449. 

N. J.—Gardner v. State, 55 N. J. L. 
17, 26. A 30. 

N. Y.—Murdock v. Gould, 193 N. Y. 
369, 86 NE 12 [rev 120 App. Div. 888 
mem, 105 NYS 1132 mem]; Bishop v. 
Goshen, 120 N. Y. 30%, 24 NE 720; 
Caldwell v. Murphy, 11 N. Y. 416; 
Hunt v. Maybee, 7 N. Y. 266; Jones 
v. Osgood, 6 N. Y. 233; Benedict v. 
Deshel, 77 App. Div. 276, 79 NYS 205, 
12 NYAnnCas 240 [rev on other 
erounds, L771, IN. , Yo 1: 2680 NEE, Soon s 
McKinley v. Metropolitan St. R. Co., 
77 App. Div. 256, 79 NYS 213; Bar- 
ker v. Cunard Steam Ship Co., 91 


.Hun 495, 36 NYS 256, 25 NYCivProc 


108 [aff 157 N. Y. 693,51 NE 1089]; 
Heath v. Glens Falls, ete., R. Co., 90 
Hun 560, 36 NYS 22; Yale v. Curtiss, 
71 Hun 436, 24 NYS 981 [rev on 
other grounds Lod) Nin 1.098, 45) NB 
1125]; Western Nat. Bank v. Flanni- 
gan, 14 Mise. 317, 35 NYS 848; Huer- 
zeler v. Central Cross-Town R. Co., 
1 Misc. 136, 20 NYS 676 [aff 139 N. 
Y.. 490, -34 NE ALOT Copp. v. Hol- 
lins, 9 "NYS 57 [aff 132 N. Y. 550, 30 
NE 866]. 

Oh.—Powers v. Hazelton, ete., R. 
Col, 33: Ohi St, 429; Everett. v. Sum- 
ner, 32 Oh. St. 562; Voelckel v. Ban- 
ner Brewing Co., 9 Oh. Cir. Ct. 318, 
6 Oh. Cir. Dec. 80. 

Okl.—McCabe, ete., Constr. Co. v. 
Wilson, 17 Oki. 355, 87. P 320. 

Or.—Salomon vy. Cress, 22 Or. 177, 
29 P 439. 
ai eee C.—Stackhouse v. Wheeler, 17 

Went Poets v. Tompkins, 7 Utah 
421, 27 P 6. 

Vt.—Duggan v. Heaphy, 85 Vt. 515, 
83 A 726; Johnson v. Central Vt. R. 
Co., 84 Vt., 486, 79 A 1095; Ide vy. 
Boston, etc, R. Co., 83 Vt. 66, 74 A 


401. 
conan VaR Seon ee v. McClung, 7 
Wis. ike v. Grohn, 128 Wis. 
159, 107. NW 20; Abbott v. Milwaukee 
Light, euC COs, "126 Wis. 634, 106 NW 
523, 4 LRANS 202; Welcome v. 
Mitchell, 81 Wis. 566, 51 NW 1080, 
29 AmSR 913; Strohn v. Detroit, etc., 
R. Co., 28 Wis. 126, 99 AmD 114 and 
note. 
59. Fair v. Hoffmann, 209 Ill. 330, 
70 NE 622. 


60. Stewart v. Wyoming Cattle 
Ranch Co., 128 U. S. 383, 9 SCt 101, 
32 L. ed. 439. 
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contrary has also been held.®+ 


[§ 821] dd. Writing, Signing, 
Where no timely and specific exception 
was taken, it is no ground for reversal, on appeal, 
that the trial judge instructed the jury orally in- 
stead of giving written instructions as required by 
statute,®°? that he failed to sign the instructions,** 
or that there was a failure to comply with statutory 
requirements respecting the marking, numbering, or 


Filing. 


filing of written instructions.®* 


61. Wheeler v. Sweet, 137 N. Y. 
435, 33 NE 483; Watertown Bank, 
ete., Co. v: Mix, 51_N. Y.. 5585, Dona- 
hue v. New York Cent., etc., R. Co., 
15 Mise. 256, 36 NYS 441 (instruc- 
tion given in the absence of the party 
objecting and his counsel, on return 
of the jury after retiring for delib- 
eration). 

62. Scott v. Chicago Binder, etc., 
Co., 170 Ill. A. 391; Heaston v. Cin- 
cinnati, ete; R. Co. 16: Ind. 275; °79 
AmD 430; Elliott v. Carter White- 
Lead Co., 538 Nebr. 458, 73 NW 948 
(exception must have been specifi- 
cally taken on that ground at the 
time the instructions were given); 
Gibson v. Sullivan, 18 Nebr. 558, 26 
NW 368; Zarate v. Villareal, (Tex. 
Civ. A.) 155 SW 328. 

63. Jones v. Greeley, 25 Fla. 629, 
6 S 448; Fruchey vy. Eagleson, 15 Ind. 
A. 88, 43 NE 146. 

64 Bessemer Sav. Bank v. Ander- 
son, 134 Ala. 348, 32 S 716, 92 AmSR 
38; Hurlbut v. Proctor, 88 Nebr. 491, 
129 NW 995; Minzer v. Willman 
Mercantile Co., 59 Nebr. 410, 81 NW 
307; Herzog v. Campbell, 47 Nebr. 
370, 66 NW 424; Chadron v. Glover, 
43 Nebr. 732, 62 NW 62; Omaha, etc., 
Land, ete., Co. v. Hansen, 32 Nebr. 
449, 49 NW 456; Fry v. Tilton, 11 
Nebr. 456, 9 NW 6288. 

65. Instructions in absence of 
parties see supra § 820. 

Review of rulings on evidence 
without exception to instructions see 
supra § 813. Sie 

66. See statutory provisions; and 
cases infra this note. 

[a] In Alabama (1) it is express- 
ly provided by statute that no ex- 
ception need be taken to the giving 
or refusing of instructions and_ that 
exceptions will be presumed. Whit- 
aker v. State, 106 Ala. 30, 17 S 458. 
(2) This statute, however, has no ap- 
plication to oral charges or written 
instructions given by the court on its 
own motion, and exceptions to such 
charges or instructions are neces- 
sary. Choate v. Alabama Great So. 
Re Cos 170) Ala. 590, 54.8 507; Ab= 
bott v. Mobile, 119 Ala. 595, 24 Ss 
565. And see other cases in this 
state supra § 818. i 

{b] In Kansas, under Code Civ. 
Proc. § 305 (Gen. St. [1909] § 5899), 
making erroneous rulings and in- 
structions of the court ground for 
new trial, and omitting the require- 
ment that exceptions to such rulings 
be made, a party may now have all 
rulings, including the giving and re- 
fusal of instructions, reviewed on ap- 
peal without notifying the court that 
he intends to have the ruling re- 
viewed or, without preserving an ex- 
ception thereto. Bowen v. Timmer, 
QT Gan Loo, aon Lae taste COD Le Vn 
Coughlin Hardware Co., 83 Kan. 522, 
112 P 115, 31 LRANS 1126. : 

[c] In Michigan, (1) under the di- 
rect provisions of Pub. Acts (1901) 
No. 52, amending Comp. L. § 10,247, 
assignments of error may be taken 
to the charge of the court and its 
refusal to charge without exceptions 
thereto in the trial court. Cookes v. 
Lymperis, 178 Mich. 299, 144 NW 
514; Patterson v. Gore, 177 Mich. 
591, 148 NW 643; Howell v. Lansing 
City Electric R. Co., 136 Mich. 432, 
99 NW 406. (2) Under this statute 
the supreme court has no alternative 
but to reverse the judgment for er- 
ror in a charge, although raised for 
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Marking, and 


the first time on appeal. Howell v. 
Lansing City Electric R. Co., supra. 

[d] In Minnesota (1) the present 
statute dispenses with the necessity 
of taking exceptions. L. (1901) c¢ 
113; Robertson v. Burton, 88 Minn. 
151, 92 NW 538 (no exception neces- 
sary to failure of the court to sub- 
mit a question of fact in issue by 
the pleadings); Lobdell v. Keene, 85 
Minn. 90, 88 NW 426 (the statute 
was not retroactive). (2) But this 
statute does not abrogate the practice 
of requiring counsel to call atten- 
tion to obviously unintentional mis- 
statements and verbal errors in the 
court’s charge, or permit attorneys, 
after trial, to assign isolated por- 
tions of charge as errors, and to secure 
a new trial for technical defects or 
unintentional misstatements. Stein- 
bauer v. Stone, 85 Minn. 274, 88 NW 
754. And see Applebee y. Perry, 87 
Minn. 242, 91 NW 893. (3) It does 
not abrogate the rule that, if the 
charge of the court as a whole is 
correct, the omission of a necessary 
qualification in a statement of the 
law, which has previously been stat- 
ed to the jury accurately, is not re- 
versible error, where such omission 
is not called to the attention of the 
court. Torske _v. Commonwealth 
Lumber Co., 86 Minn. 276, 90 NW 
532. (4) And the supreme court can- 
not review errors assigned to the 
charge of the court, where the limi- 
tation of the amount recoverable, in 
an action in condemnation proceed- 
ings, is not excepted to, nor made a 
specific objection to the verdict on 
the motion for new trial. Conan vy. 
Ely, 91 Minn. 127, 97 NW 737. 

[e] In Montana the statute de- 
eclares that instructions given and 
the refusal to give instructions shall 
be deemed excepted to. Gassert v. 
pipe 7 Mont. 585;°19 P2381, 1. LRA 

[f] In North Carolina (1) it is 
provided that, “if there shall be er- 
ror, either in the refusal of the judge 
to grant a prayer for instructions, 
or in granting a prayer, or in his in- 
structions generally, the same shall 
be deemed excepted to without the 
filing of any formal objections.” 
Clark’ Code, Civ, =Proc. 48~ 41:2. (2) 
And error of law in a charge may be 
assigned on appeal, although no ex- 
ceptions were taken. Asheville Nat. 
Bank v. Sumner, 119 es BOF 26 
SE 129. (3) No exception is neces- 
sary to enable appellant to complain 
of an instruction which was not sup- 
ported or warranted by the evidence. 
Barrett v. Brewer, 143 N. C. 88, 55 
SE 414 (in ejectment). (4) While it 
is the better practice to except to an 
instruction, the propriety of the 
charge is sufficiently presented by 
exceptions to the admission of evi- 
dence touching the matter to which 
the instruction relates and by mo- 
tion for a judgment upon the evi- 
dence. Asheville Supply, ete., Co. v. 
Machin, 150 N. C. 738, 64 SE 887. (5) 
This statute, it has been held, does 
not permit an exception to be taken 
for the first time in the supreme 
court, but makes it sufficient if set 
out in appellant’s case on appeal, al- 
though the proper method of taking 
advantage of it is to assign error on 
a motion for a new trial. Asheville 
Nat. Bank v. Sumner, 119 N. C. 591, 
26 SE 129;, Marriner y. John T. Ro- 
per Lumber Co., 113 N. C. 52, 18 SH 
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ee. Exceptions to General Rule.® In a 
number of jurisdictions the necessity of exceptions: 
to instructions or refusal to give instructions has,, 
by express statutory provision, been either wholly 
or partly done away with;°* and in others the gen- 
eral doctrine has been limited, in the absence of 
any statutory provision, so that alleged error in 
this respect may be inquired into, under. certain 
circumstances, although not excepted to.®’ In some 


, 94; Lee v. Williams, 111 N. C. 200, 
16 SE 175. 

{g] In Pennsylvania the charge 
filed by the court, with or without 
request, becomes, by virtue of stat- 
ute, a part of the record for the pur- 
pose of assignment of.errors, and 
exceptions thereto are not necessary. 
Error may be assigned to any part 
of a charge filed, with or without re- 
quest, whether excepted to or not. 
P.. L. (1877): p 38; Brightly, Pur- 
don’s Dig. (1894) p 1624; Grugan v. 
Philadelphia, 158 Pa. 337, 27 A 1000; 
Janney v. Howard, 150 Pa. 339, 24 A 
740; Wheeler v. Winn, 53 Pa. 122, 92 
AmD 186; Sidney School Furniture 
Co. v. Warsaw Tp. School Dist., 4 Pa. 
Cas. 35, 7 A 65.. See also Com. v. 
Wertheimer, 23 Pa. Super. 192. But 
compare Philadelphia Trust, etc., Co. 
v. Purves, 10 Pa. Cas. 342, 138 A 936; 
Brown v. Pitcairn Borough, 47 Pa. 
Super. 413. 

[h] In Texas, (1) under Rev. St. 
art 1318, no exceptions need be taken, 
as a rule, to an erroneous charge 
in order to bring it up on appeal. 
Atchison, etc., R. Co. v. Click, 5 Tex. 
Civ. A. 224, 23 SW 833; Hill v State, 
35 Tex. Criv 371,..383 SW 1075; Mis- 
souri Pac. R. Co. v. Martin, 2>Tex 
A. Civ. Cas. § 655; Landes v. Hichel- 
berger, 2 Tex. A. Civ. Cas. § 133. (2) 
The only cases excepted from the 
operation of the statute are prosecu- 
tions for misdemeanors. Otto v. 
State, (Cr. A.) 25 SW 285; Garrett v. 
State, (Cr. A.) 25 SW 285. 

[i] In Utah the suggestion that 
the specific objectionable matter in 
an instruction was not pointed out by 
counsel in taking an exception to the 
action of the court in the premises 
cannot avail, where the exception re- 
lates to a. request which was deemed 
excepted to, and not to an origiral 
instruction given by the court of its 
own motion. Mickelson v. New Hast 
Tintie R. .Co.; 23° Utah 42; 64, Po463) 

67. [a] In New York,- (1) if a 
case is presented by the trial court 
to the jury upon a wholly erroneous 
theory, the question may be re- 
viewed in the appellate division of 
the supreme court, and the judgment 
may be reversed, even though no ex- 
ception was taken to the charge in 
the lower court. Standard Oil Co. v. 
Amazon Ins. Co., 79 N. Y. 506; Coble 
v. Potter, 155 App. Div. 716, ~140 
NYS 855; Lesin v. Shapiro, 147 App. 
Div. 100, 131 NYS 1755; Levine —v. 
Rosenchein, 134 App. Div. 157, 118 
NYS 890 (case submitted on errone- 
ous theory of the contract sued on); 
Vorce v. Oppenheim, 37 App. Div. 69, 
55 NYS 596; Northrup v. Porter, 17 
App. Div. 80, 44 NYS 814; Leach v. 
Williams, 12 App. Div. 173, 42 NYS 
574; Griebel v. Rochester Printing 
Co., 8 App. Div. 450, 40 NYS 759; 
Whittaker v. Delaware, etc. Canal 
Co., 49 Hun 400, 3 NYS 576; Gorman 
v. Milliken, 42 Misc. 336, 86 NYS 699 
[aff 102 App. Div. 617 mem, 92 NYS 
1126 mem]. (2) Thus the appellate 
division may reverse a judgment for 
defendant in replevin for the return 
of more property than the evidence 
shows plaintiff obtained under the 
writ, although there was no excep- 
tion to the charge authorizing a ver- 
dict for that amount. Leach v. Wil- 
liams, supra. (3) And where defend- 
ant’s exception to the denial of his 
motion to dismiss the complaint and 
an order denying his motion for a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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jurisdictions, contrary to the rule elsewhere,*® al- 
though exceptions are required, it is not necessary 
to point out errors or to state the grounds of ex- 
ceptions to instructions given, but a specific ex- 
ception to a charge or instruction may be supported 
in the appellate court by the assignment of any 
reasons which the record will justify, whether they 
were stated in the lower court or not.®° 
but for the charge of the court on one point, a ver- 
dict should have been rendered for plaintiff, and 


APPEAL AND ERROR 


[§ 823] 
Where, 


the court gives an instruction which might be con- 


new trial on the usual grounds fairly 
raise an issue involving the correct- 
ness of an instruction not excepted to 
by either party, the question involved 
is reviewable on appeal. Manser v. 
Astoria Veneer Mills, 146 App. Div. 
478, 181 NYS 729. (4) So, where the 
issue of plaintiff's negligence, in an 
action against a street railroad com- 
pany, depends upon the charge as re- 
quested, the absence of an exception 
to its refusal or to the accompanying 
charge of the court should be disre- 


garded. Willensky v. Nassau Elec- 
tric R. Co., 161 App. Div. 934, 146 
NYS 142. (5) The failure to except 


to a charge submitting questions of 
fact not supported by any evidence, 
or submitting the case upon an en- 
tirely erroneous theory, does not pre- 
vent a review of those questions, 
where there was a motion for judg- 
ment at the close of the case and for 
a new trial on the ground that the 
verdict was contrdry to the law and 
the evidence.. Vanderhoef v. You- 
mans, 85 Misc. 418, 147 NYS 347. See 
also Lesin v. Shapiro, 147 App. Div. 
100, 181 NYS 755 (where a motion 
for a new trial on the ground that 
the verdict was against the law and 
the evidence was denied and the or- 
der thereon was appealed from); 
Crane v. Barron, 115 App. Div. 196, 
100 NYS 937. 46) Plaintiff is not 
necessarily bound by the theory on 
which the case was submitted to the 
jury because no exception was taken 
thereto, where the court later, after 
verdict for plaintiff, rendered its re- 
served decision granting defendant’s 
motion for a nonsuit, taking the case 
from the jury. Paltey v. Egan, 200 
N. Y. 83, 98 NE 267 [rev 132 App. 
Div. 254, 116 NYS $89]. - (7) The 
rule that errors in instructions would 
be noticed, although no exceptions 
were taken thereto at the trial, also 
applied in thé general terms of the 
superior court (Jacobs v. Sire, 4 
Misc. 398, 23 NYS 1063), (8) of the 
court of common pleas (Austin v. 
Staten Island Rapid Transit Co., 14 
NYS 923), (9) and of the New York 
city court (Gruhn vy. Gudebrod Bros. 
Co., 21 Misc. 528, 47 NYS 714; Levy 
v. Klepner, 15 Misc. 643, 37 NYS 
582). (10) And it was applied to 
review by the appellate term ‘of the 
supreme court on appeal from the 
general term of the New York city 
court. Kraus v. J. H. Mohlman Co., 
18 Mise. 430, 42 NYS 23. (11) But it 
was held that the rule applied only 
to the general. term. Marquis v. 
Wood, 30 Misc. 770, 62 NYS 525. 

[b In Ohio, if the overruling of a 
motion for a new trial is assigned 
for error, and all the evidence of- 
fered on the trial, together with the 
charge of the court, is properly 
brought up by bill of exceptions, a 
reviewing court will, in connection 
with the evidence, look to the charge 
of the court, whether excepted to or 
not, and, if there is reason to believe 
that the verdict was the result of 
erroneous instructions, will reverse 
the judgment and award a new trial. 
Little Miami R. Co. v. Fitzpatrick, 
42 Oh. St. 318; Weybright v. Flem- 
ing, 40 Oh. St. 52; Baker v. Pender- 
gast, 32 Oh. St. 494, 30 AmR 620; 
Marietta, etc., R. Co. v. Strader, 29 
Oh. St. 448; Mowry v. Kirk, 19 Oh. 
St. 375; Todd v. East Liverpool Pub. 
io, 29 Oh; Cir Ctr rso: 


[c] In Vermont, where, on a will 
contest, contestants fail to except 
to an instruction on undue influence, 
which erroneously omits to state that 
from certain facts the law raises a 
presumption of undue influence but 
request an instruction stating that 
principle which has been refused, and 
except to the court’s refusal to 
charge such request, the error is 


available. In re Rogers, 80 Vt. 259, 
67 A 726. 
[ad] In Canada see Barthe v. 


Huard, 42 Can. S. C. 406 

68. See supra § 818. 

69. Cal.—Shea v. Potrero, etc., R. 
Co., 44 Cal. 414; McCreery v. Ever- 
ding, 44 Cal. 246. 

Iowa.—White v. 
Co., 108 Iowa:522, 79 NW 2838; Wil- 
liams v. Barrett, 52 Iowa 637, 3 NW 
690; Johnson v. Chicago, etc., R. Co., 


51 Iowa 25, 50 NW 548; Hale vy. 
Gibbs, 43 Iowa 380; Van Pelt v. 
hg Re 42 Iowa 308, 20 AmR 


Ky.—Williams v. Com., 80 Ky. 313. 

Mich.—Vanneter vy. Crossman, 39 
Mich. 610. 

Mont.—Woods v. Berry, 7 Mont. 
195 PHA Pe 75'S: 

N. J.—Van Blarcom vy. Central R. 
Cosette! NL b4064 Ald: 

Wash.—Sexton v. Spokane County 
School Dist. No. 34, 9 Wash. 5, 36 
P1052, (Sess, Ly [1893] p 112:°§ 4): 

And see Columbus Constr. Co. v. 
Crane'Co., 101 Fed. 55, 41 CCA 189; 
Duncan First Nat. Bank v. Anderson, 
5 Ind. T. 118, 82 SW 693 [rev on 
seaehs grounds 141 Fed. 926, 73 CCA 

[a] Exceptions not taken at time 
of instruction.—But in Iowa, al- 
though it is not necessary to state 
the ground of exception if the ex- 
ception is taken at the time the in- 
struction is given (cases supra this 
note),' it is otherwise if the excep- 
tion is not taken at the time. By- 
ford v. Girton, 90 Iowa 661, 57 NW 
588; Benson vy. Lundy, 52 Iowa 265, 
3 NW 149; Miller v. Gardner, 49 Iowa 


234, 
Gouger v. Morse, 66 Fed. 702. 

71. Ala— Wyatt v. Evins, 52 Ala. 
285; Vincent v. Rogers, 30 Ala. 471. 

Cal—In re Kasson, 141 Cal. 33, 
74 P 436; Hanna v..De Garmo, 140 
Cal elie ais Ps 830 Craic ve Hes= 
peria’ Land, etc., Co., 107 Cal. 675; 
40 P 1057; Malone v. Beardsley, 92 
Cal. 150, 28 P 218; Warner v. Dar- 
row, 91°Cal-’ 309,27 P 737% Plashner 
v. Waldron, 86 Cal. 211, 24’ P 1063; 
Schroeder v. Schmidt, 74 Cal. 459, 16 
P 243; Donahue v. Gallavan, 43 Cal. 
573; Cravens v. Dewey, 13 Cal. 40; 
Nelmes v. Wilson, 4 Cal. Unrep. Cas. 
267, 34 P 341; Smith v. Hyer, 11 Cal. 
A. 507, 105 P 787; Lewis v. Butte 
ae Super. Ct., 11 Cal. A. 483, 105 

163% ’ 

Colo.—Hinsdale Electric Light Co. 
v. Ogle, 45 Colo. 454, 101 P 786 (dis- 
missal of cause as to one of the 
plaintiffs). 

Ga.—McBride v. Latham, 79 Ga. 
661, 4 SE 927; Killen v. Compton, 60 
Gas Tt 

Ill.— Blair v. Ray, 103 Ill. 615. 

Ind.—Heddy v. Driver, 6 Ind. 350. 

Mass.—Hines v. Stanley G. I. Elec- 
tric Mfg. Co., 199 Mass. 522, 85 NE 
851; Spaulding v. Alford, 1 Pick. 33. 

Minn.—Stewart v. Davenport, 23 
Minn. 346. 
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strued as requiring the jury to pass on an issue the 
materiality of which is doubtful but.in terms so 
ambiguous as to mislead plaintiff into omitting to 
except, supposing no such instruction was intended, 
a verdict for defendant should be set aside.’° 

(f) Nonsuit or Dismissal. 
rule proper and timely exceptions are necessary to 
entitle a party to a review on appeal of an order 
or ruling granting a motion for a nonsuit or dis- 
missal,’? or of an order or ruling denying such a mo- 


As a general 


Mo.—Kilroy vy. St. Louis, 242 Mo. 
79, 145 SW 769 (codefendant not pre- 
cluded from motion to set aside non- 
suit); Lewis v. Center Creek Min. 
Co., 199 Mo. 463, 97 SW 938; Har- 
rison v. Illinois Bank, 9 Mo. 161; 
Atkinson v. Lane, 7 Mo. 403; Levy 
v. Smith, 149 Mo. A. 314, 129 SW 989; 
Carter v. O’Neill, 102 Mo. A. 391, 76 
SW_ 717. 

N. Y.—Pendleton v. Weed, 17 N. Y. 
72. And see Ross vy, Caywood, 162 
N. Y. 259, 56 NE 629; Antes v. Wat- 
kins, 112 App. Div. 860, 98 NYS 519; 
Muratore v. Pirkl, 104 App. Div. 133, 
93 NYS 484. 
ef C.—Harper v. Dail, 92 N. C. 


Pa.—Finch v. Conrade, 154 Pa. 326, 
26 A 368; Pollock v. Harvey, 148 Pa. 
536, 23 A 1128; Owen’s Petition, 140 
Pa. 565, 21°A> 416. 

Tex.—Sexton Rice, ete., Co. v. Sex- 
ton, (Civ. A.) 106 SW 728. 

Utah.—Stewart v. Oregon Short 
Line R. Co., 39 Utah 375, 117 P 465: 

Wash.—McAllister v. McAllister, 
28 Wash. 613, 69 P 119. : 

184 Fed. 


Contra Willis v. Davis, 
889, 107 CCA 211. 

[a] Presumption on appeal.—In 
the absence of any showing on the 
record that an order granting a non- 
suit was excepted to, it must be pre- 
sumed on appeal that no exception 
was taken. Malone vy. Beardsley, 92 
Cal. 150, 28 P'21'8: 

[b] The ruling of the trial court 
on a motion for a nonsuit presents a 
question of law, and must be both 
excepted to and specified as an error 
of law occurring at the trial, and the 
exception must appear in the stating 
or substantive part of the bill of ex- 
ceptions or statement. Hanna y. De 
Garmo, 140 Cal. 172, 73 P 830. See 
also*Smith’ vy; Eyer Cal Ae sou. 
105373. 

{c] Sufficiency and scope of ex- 
ceptions.—-(1) The exceptions must 
be specific and must in some juris- 
dictions assign reasons or grounds 
showing wherein the ruling is errone- 
ous, or they will be insufficient. Da- 
vis v. Joiner, 1 Ga. A. 106, 58 SH 62; 
Wells v. Bilkiss, (Tex. Civ. A.) 136 
SW 798 (holding that a bill of ex- 
ceptions reserved to the dismissal of 
part of plaintiff’s cause of action was 
insufficient because it failed to as- 
sign any reason). (2) An exception 
merely to a judgment of nonsuit suf- 
ficiently assigns the error in granting 
a nonsuit. Locklear v. Savage, 159 
N. C. 236, 74 SH 347. (3) Other ex- 
ceptions ,held sufficient see Davis v. 
Joiner, supra (bill of exceptions to 
dismissal of certiorari); Brown v. 
Warren, 16 Nev. 228 (exception to 
decision and judgment of nonsuit). 
(4) Where an exception is taken to a 
ruling at the trial granting a nonsuit 
on the whole case, the exception is 
sufficient to preserve plaintiff’s right 
to review without requesting that the 
case be submitted to the jury. Train 
v. Holland Purchase Ins. Co., 62 N. 
Y. 598; Sheldon v. Atlantic F. & M. 
Ins. Co., 26 N. Y. 460, 84 AmD 213; 
Freund v. Importers, etce., Nat. Bank, 
38 Hun (N. Y.) 689. (5) But see Bid- 
well v. Lament, 17 HowPr (N. Y.) 
357 (holding that, where plaintiff ex- 
cepted but made no request that the 
question of fact be submitted to the 
jury, he waived the submission of 
the case to the jury, and his excep- 
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tion,’? or refusing to set aside a nonsuit or dismis- 
sal;’* and on appeal in a case in which a nonsuit has 
been taken or suffered because of adverse rulings 
of the court the appellate court will not review any 
of such rulings which have not been preserved for 
review by proper exceptions on the trial.7* In some 
cases, however, exceptions have been dispensed with 
in the ease of a dismissal or nonsuit after con- 


elusion of the trial.” 
[§ 824] 


tion did not avail to save the objec- 
tion). (6) An exception to a dis- 
missal of the complaint at the close 
of plaintiff’s evidence is sufficient to 
present on appeal a question raised 
by the pleadings and proof, although 
not urged in opposition to the motion 
to dismiss. Witherow v. Slayback, 
158 N. Y. 649, 53 NE 681, 70 AmSR 
507 [rev 11 Misc. 526, 32 NYS 746]. 
(7) And an exception to the ruling on 
a motion for a nonsuit, where the 
judge assumed to pass on questions 
both of law and’ fact, is sufficient to 
raise the point that the case should 
have been submitted to the jury. 
Backman v. Jenks, 55 Barb. (N. Y.) 
468. (8) While, under Code Civ. Proc. 
§ 999, the power of a trial justice, 
where he dismisses the complaint on 
a trial by jury, to grant a new trial 
is limited to a case where the mo- 
tion is made on exceptions, the right 
of review is not lost merely because 
the technical phrase “I except” is 
not employed where, on the hearing 
of the motion, no objection to the 
absence of a formal exception is 
raised. Snelling v. Yetter, 25 App. 
Div. 590, 49 NYS 917, 27 NYCivProc 
158 [app dism 163 N. Y. 601 mem, 57 
NE 1124 mem]. 

{d] Exception held unnecessary.— 
But in New York it was held that 
where, when plaintiff first rested, the 
court intimated an intention to non- 
suit him and to allow an exception, 
and plaintiff thereupon submitted 
further evidence, at the close of 
which he was nonsuited but no ex- 
ception was taken, plaintiff was en- 
titled to have the appellate division 
treat the case as though an excep- 
tion had been taken where the ex- 
ceptions were ordered to be heard by 
it in the first instance. Deane _ v. 
Buffalo, 42 App. Div. 205, 58 NYS 


72. U. S.—Gerrard v. Reynolds, 4 
How. 123, 11 L. ed. 9038. 
Ala.—Tuskaloosa Wharf Co. v. 
Tuskaloosa, 88 Ala. 514 (where a 
dismissal was asked for failure to 
give security for costs). 
Cal.—Witkowski v. Hern, 82 Cal. 
604, 23 P 132; Holverstot v. Bugby, 
13Cal: (43. 
Colo.—Burlington, ete., R. Co. v. 
Campbell, 20 Colo. A. 360, 78 P 1072. 
D. C.—Smith v. Ross, 31 App. 348. 
Tll.— Gillette v. Aurora R. Cos., 228 
Tll. 261, 81 NE 1005; Jacob v. "Chi- 
cago, ete., Co: 145 Ill. A. 140. 
Mass.—Hines v. Stanley G. I. Elec- 
tric Mfg. Co., 199 Mass. 522, 85 NE 
851. 
Nev.—Brown y. Warren, A6 Nev. 


ae 
H.—Oakes v. Thornton, 28 N. H. 


N. Y.—Rawson v. Leggett, 97 App. 
Div. 4167990); NYS. 5; <15) N¥CiveProe 
261; Transcendent Light Co. v. Steitz, 
35 Mise. 305, 71 NYS 947; Eckens- 
berger v. Amend, 10 Mise. 145, 30 
NYS) 91555 Wan Doren v. Jelliffe, ue 
Mise. 354, 20 NYS 636. And see 
Porges v. U. S. Mortgage, etc., Co., 
203 N. Y. 181, 96 NE 424 [rev 135 
App. Div. 484, 120 NYS 487]. 

Ss. C.—Kaminitsky v. Northeastern 
Ha COs251S- (CC: £53. 

Wis.—Plumer v. Marathon County, 
46 Wis. 163, 50 NW 416. 

[a] Sufficiency and scope.—(1) An 
exception to the denial of a motion 
for nonsuit which does not specify 
the grounds of the motion will not 


(g) Verdict or Findings of Jury. Al- 
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[$§ 823-824 


though it has been held in some eases that, as a 
verdict is a part of the record, no exception is 
necessary to support an assignment of error rais- 
ing the question of its sufficieney,’® the general rule 
is that, where a general or special verdict is defec- 
tive in form or substance, a proper objection in the 
lower court and a proper exception to the ruling 
thereon are necessary to preserve the error for re- 


view on appeal;*’ and proper exceptions to instrue- 


peal. Gowing v. Warner, 29 Misc. 
593, 61 NYS E00 [Laff 30 Misc. 593,, 62 
NYS 797]; Mitchell v. Hamilton, 98 
S.C. 289, 82 SE 425. (2) An excep- 
tion that “the court below 

should have granted the non- -suit 
asked for by the defendant at the 
close of plaintiff’s testimony, and it 
was error of law in him not to have 
done so” is not objectionable as an 
allegation of error by mere reference 
back. Huggins v. Watford, 38 S. C 
504, 505, 17 SE 363.. (8) In an action 
by a real estate agent for commis- 
sions it appeared that a sealed con- 
tract was executed between defend- 
ant and an insolvent whom the real 
purchaser had procured to take title 
for him. The real purchaser subse- 
quently refused to perform. In de- 
nying a motion for a nonsuit the 
court said that in his opinion an ac- 
tion for specific performance would 
lie against the real purchaser. It 
was held that an exception to this 
ruling was sufficient to raise on ap- 
peal the question as to whether the 
contract was enforceable against the 
real purchaser. Van Allen v. Pea- 
body, 112 App. Div. 57, 97 NYS 1119. 
(4) A general exception to the suffi- 
ciency of the evidence raises the 
question of its sufficiency as a whole, 
and the court on error will not re- 
view the sufficiency of plaintiff’s case 
on a motion for nonsuit at the close 
of plaintiff's evidence. Henderson v. 
pore Guano Co., (Ga. A.) 82 SE 


[b] In Pennsylvania it seems that 
the action of the court in overruling 
a motion for a nonsuit is not the sub- 
ject of exception. Dougherty v. Loe- 
Vegi 9 Pa. Super. 344, 43 WklyNC 


73. Taylor v. Switzer, 110 Mo. 410, 
19 SW 735; Finch v. Conrade, 154 Pa. 
326, 26 A 368; Harvey v. Pollock, 148 
Pa. b34e4 23 An 1120) Miller: a7. Bale 
four, 138 Pa. 183, 22 A 86; Anderson 
View Oliver, 138) sea. SLB) 205 As, 98a 
Bondz v. Pennsylvania Co., 138 Pa. 
153, 20 A 871; Easton v. Neff, 102 Pa. 
477, 48 AmR 213. 

[a] Objection not preserved by 
exception to ruling on motion in ar- 
rest.—‘“‘Exceptions must be saved to 
each specific ruling as it occurs dur- 
ing the progress of the cause, and it 
will not do, as was attempted here, 
to fail to except when the motion to 
set aside the non-suit was overruled, 
and then seek to cure the omission 
by a general exception when the mo- 
tion in arrest is overruled.” St. Jo- 
seph v. Ensworth, 65 Mo. 628; Harri- 
son v. Bartlett, 51 Mo. 170. 

74. Champion v. Central of Geor- 
gia RR. Coss) 165 Ala. b> p> Lis, ube es 
snes v. Porter, 130 Ala. 410, 30 
S 492. 

[a] Sufficient exception.—A judg- 
ment entry reciting that “plaintiff 
takes a nonsuit with bill of excep- 
tions on account of adverse rulings of 
the court on pleadings and evidence” 
requires a review of questions ruled 
adversely to plaintiff. Lay v. Postal 
Tel. Cable Co., 171 Ala. 172, 54 S 529. 

75. Volmer v. Stagerman, 25 Minn. 
234 (holding that, to support a mo- 
tion for a new trial on account of an 
alleged erroneous dismissal of an ac- 
tion, it was not necessary to except 
to the order of dismissal in a case in 
which the, order was not granted 
upon the trial but after the trial 


tions or rulings of the court, preceding the verdict, 
authorize the review thereof on ap-] 


was concluded, and the case had been 
taken under advisement); Sutherland 
v. St. Lawrence County, 103 App. 
Div. 597 mem, 93 NYS 958 [den re- 
arg 101 App. Div. 299, 91 NYS 962) 
(holding that, where a motion for 
nonsuit is decided after the conclu- 
sion of the trial and evidenced by an 
order formally entered, when there is 
no opportunity to take exception, the 
appellate court will review the judg- 
ment as though a formal exception 
had been interposed). 

76. Patterson v. 
Fed. 668, 103 CCA 634. 

77. U. S.—Roach v. Hulings, 16 
Pet. 319, 10 L. ed. 979; Copper River, 
etc., R. Co. v. Reed, 211 Fed. TAD 128 
CCA BEN Atchison, etc.,.. R. Co. Vv. 
Phipps, 125 Fed. 478, 60 CCA 314; 
Campbell v. Strong, 4 F. Cas. No. 
2.804% Hempst. 265. : 

Ark.—St. Louis, ete, R. Co. v. 
Raines, 90 Ark. 482, 119 SW 266. 

Cal.—Napa Valley Packing Co. v: 
San Francisco Relief, etc., Funds, 16 
Cal. A. 461, 118 P 469. 

Colo.—Stone v. BOF Hlectric Co., 
36.Colo. 370, 85 P 327. 

Ga.—Bowden v. Bare ae 125 Ga. 
107, 53 SH 606. 

Til.—Schlencker v. Risley, 4 Ill. 483, 
38 AmD 100; Staff v. Chicago, etce., 
Inte Orand, rit) Tl. A. 295. 

Ind.—Tague v. Owens, 11 Ind. A. 
200, 38 NE 541. 

Iowa.—Brooks v. Van Buren Coun- 
ty, 155 Iowa 282, 135 NW 1110. 

N. H.—Libby v. Hutchinson, 72 N. 
Eg 90; ab PAN DANG. 

N. C.— Jones v. Seaboard Air Line 
R. Co., 150 N. C. 473, 64 SH 205; Hunt- 
er v. Western Union Tel. Co., 135, Ni 
C. 458, 47 SE 745; North v. Bunn, 
128 N. C. 196, 38 SE 814. 

Okl.—Kuhlman y. Williams, 1 Ok1l. 
He 28 RP 867. 

Tex.—Weinstein v. Acme Laundry, 
(Civ. A.) 166 SW 126. 

Wis.—Cook Land, etc., Co. v. Ocon- 
to Co., 134 Wis. 426, 114 NW 823; 
Veeee v. O’Dell, 106 Wis. 296, 82 NW 

See also supra § 1765; 
[38 Cye 1905]. 

[a] When a special verdict has 
been requested, the party requesting 
it should object to the court’s re- 
ceiving a general verdict; and when 
objection is made, if the court never- 
theless accepts the general verdict, 
and the objecting party properly 
saves his exception to the court’s 
rulings, it will be reversible error. 
Tague v. Owens, 11 Ind. A. 200, 38 
NE 541. 

[b] Sufficiency and scope of ex- 
ceptions.—(1) The exceptions must 
be specific and point out the error 
complained of. Libby vy. Hutchinson,. 
72 N. H. 190, 55 A 547; Oregon Short 
Line R. Co. v. Russell, 27 Utah 457, 
76 P 345. (2) An objection that the 
verdict is against the law is not suf-° 
ficient to raise the point that plain- 
tiff was guilty of contributory negli- 
gence. Crowley v. Strouse, 4 Cal. 
Unrep. Cas.,.;29, 33 P 456. (3) In 
North Carolina exceptions that a 
verdict is contrary to the instruction 
are superfluous, such exceptions be- 
ing covered by the general ground 
that the verdict is contrary to law, 
on a motion for new trial. Bowden 
v. Bowden, 125 Ga. 107, 53 SE 606. 

[c] Questions or interrogatories 
for special verdict.—(1) A party can- 


Robinson, 180 


and Trial 


not complain, on appeal, of the man- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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have sometimes been held necessary in order that 
objections to a verdict based on such instructions 
or rulings may be considered on appeal.’§ 
the court refuses to receive a verdict and directs the 
jury to retire and reconsider it and to bring in a 
verdict for plaintiff, the court’s action is not re- 
viewable in the absence of exceptions.”® But an ex- 
ception to the verdict 1s not necessary in order to 
preserve for review errors in the court’s rulings at 
Where the evidence and the inferences 


the trial.®° 
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Where 


structions.®? 


drawn by the jury do not justify a verdict, ques- 


ner or form in which questions or 
interrogatories for a special verdict 
were submitted to the jury, where he 
has saved no exception. Phcenix Acc., 
etc., Assoc. v. Stiver, 42 Ind. A. 636, 
84 NE 772; Brooks v. Van Buren 
County, 155 Iowa 282, 135 NW 1110; 
Hunter. v. Western Union Tel. Co., 
135 N..C. 458, 47 SE 745. (2) There- 
fore, where no exceptions to the 
phraseology of such questions or in- 
terrogatories are reserved, objections 
thereto cannot be considered on ap- 
peal. Napa Valley Packing Co. v. 
San Francisco Relief, etc., Funds, 16 
Gale LA. 461, "118. RB 469s "Hunter ; v. 
Western Union Tel. Co., 135 N. C. 
458, 47 SE 745; Dodge v. O’Dell, 106 
Wis. 296, 82 NW 1385. (3) And a 
timely exception is necessary for a 
review of the action of the court in 
submitting special interrogatories to 
the jury without submitting them to 
counsel before argument. Staff v. 
Chicago, -ete,, R. Co.,) 79 Til. A. 295, 
(4) Where there is no exception to 
the submission of a special interrog- 
atory to a charge explaining it, nor 
to a refusal of the court to change 
the answer, the submission of the in- 
terrogatory cannot be questioned on 
appeal. Cook Land, etc., Co. v. Ocon- 
to Co., 134 Wis. 426, 114 NW 8238. (5) 
And an objection that plaintiff’s re- 
quest for answers to interrogatories 
was submitted to the jury along with 
the interrogatories is not reviewable, 
in the absence of an exception re- 
served thereto in the trial court. 
Pheenix Acc., etc, Assoc. v. Stiver, 
42 Ind..Aw 6386, 84. NEV 772.5 (6) A 
general exception to a refusal to sub- 
mit a number of special interroga- 
tories is insufficient if any one of 
them is improper. Arkansas Valley, 
etc., R. Co. v. Witt, 19 Okl. 262, 91 P 
897, 13 LRANS 287. 

{d] Under the Court and Practice 
Act providing that the right to ex- 
cept is lost by voluntary absence at 
the time exception should have been 
taken, and Rule No. 17 of the rules 
of practice of the superior court, 
making it the duty of the court, when 
additional instructions are requested 
by a jury, to send for the absent 
counsel if they have left an address, 
where defendant’s attorney was not 
notified when the verdict was re- 
turned, and was absent when it was 
accepted, and it does not appear 
whether he had left his address: or 
not, his failure to except to the ver- 
dict at the time of its reception by 
the court on the ground that it was 
insufficient in law does not preclude 
the consideration of that question on 
appeal, where he included this ground 
in his motion for a new trial, and in 
the. bill of exceptions which was al- 
lowed by the court without comment. 
Reid v. Rhode Island Co., 28 I 
321 67 A 328. ‘ 

Excessive or inadequate verdict see 

‘infra § 829. 

Sufficiency of evidence to support 
verdict or findings see infra § 828. 

gle Sta Touisi, Cte, wie CO. eV 
Raines, 90 Ark. 482, 119 SW 266; Ten 
Byck v. Witbeck, 55 App. Div. 166, 


66 NYS 921 [aff 170 N. Y. 564 mem, 
62 NE 1101 mem]. 4 
[a] Tllustrations.—(1) Thus _ it 


has been held that an objection to a 
judgment on a verdict in the form 
suggested by the trial judge at the 
conclusion of the charge will not be 


considered on appeal, where defend- 
ants neither excepted nor objected to 
the remarks of the judge as to the 
amount or form of the verdict, nor 
made any suggestions on the subject 
when the verdict was delivered. Ten 
Eyck v. Witbeck, 55 App. Div. 165, 66 
NYS 921 [aff 170 N. Y. 564-mem, 62 
NE 1101 mem]. (2) And defendant 
cannot complain, on appeal, of a rul- 
ing permitting a joint verdict in con- 
solidated actions, where there was no 
exception thereto. St. Louis, ete., R. 
ee v. Raines, 90 Ark. 482, 119 SW 

[b] Exception to ruling preceding 
verdict unnecessary.—But it has been 
held that, although no exception is 
taken to an instruction that three 
fourths of a jury may return a ver- 
dict, where the receiving and enter- 
ing of such a verdict is objected to, 
and an exception is taken to the over- 
ruling of the objection, it brings the 
question of the validity of such a 
verdict regularly before the court on 
appeal. Rock Springs First Nat. 
Bank v. Foster, 9 Wyo. 157, 61 P 466, 
63 P 1065, 54 LRA 549. 

79. King v. Robinson, 5 Ala. A. 
431, 59 S 871. And see supra § 816. 

80. Ga.—Ocean Steamship Co. v. 
McDuffie, 6 Ga. A. 671, 65 SE 703. 

Ill. Sandoval Zine Co. v. Hale, 133 
Til. A. 196; French v. Hotchkiss, 60 
Ill. A. 580; Thompson v. Seipp, 44 
TAS Oo. 

Mo.—Dunnevant v. Mocksoud, 122 
Mo. A. 428, 99 SW.515. 

N. H.—Wilmot v. Vannah, 75 N. H. 
164, 72 A 207. 

Utah.—Klenk v. Oregon Short Line 
R. Co., 27 Utah 428, 76 P 214. 

See Perley v. Schmidt Cut Stone 
Co., 48 Ind. A. 344, 95 NE 616. 
poe see Spinner v. Klinger, 87 NYS 


81. Bigelow v. Bigelow, 93 Me. 
439, 45 A 513. ; 

82. Sullivan v. Otis, 39 Iowa 328. 

83. Time of excepting see Trial 
[38 Cye 1990]. 

84. U. S—Kirk v. U. S., 163 U. S. 
49, 16 SCt 911, 41 L. ed. 66; Morris v. 
Shriner, 131 U. S. appendix xci, 19 L. 
ed. 303; Hennig v. Richey, 196 Fed. 
779, 116 CCA 45; Bell v. Union Pac. 
R. Co., 194 Fed.' 366, 114 CCA 326; 
Hekking v. Pfaff, 91 Fed. 60, 33 CCA 
328, 43 LRA 618; Humphreys v. Cin- 
cinnati Third Nat. Bank, 75 Fed. 852, 
21 CCA 538; Press v. Davis, 54 Fed. 
267, 4 CCA 318. 

Ariz.—Santa Rita Land, etc., Co. v. 
Mercer, 3 Ariz. 181, 73 P 398. 


Ark.—Woodruff v. McDonald, 33 
Ark.” 97. 
Cal.—James v. Williams, 31 Cal. 


211; Lucas v. San Francisco, 28 Cal. 
591; In re Antoldi, 7 Cal. Unrep: 
Casgugit, wcle means mo RTeChaLd son's Vs 
Pe: 3 Cal..Unrep. Cas, .728, 31° Pe 
737 


Colo.—Cavanaugh y. Patterson, 41 
Colosss ote ers 

Conn.—Judson vy. Phelps, 87 Conn. 
495, 89 A 161; Dennison vy. Waterville 
Cutlery Co., 80 Conn. 596, 69 A 1022; 
Dawson v. Orange, 78 Conn. 96, 61 A 
101. And see Twining vy. Goodwin, 
83 Conn. 500, 77, A 953, AnnCas1912A 
845 (filing exceptions with motion to 
correct finding). 

Dak.—Van Cise v. Merchants’ Nat. 
Bank, 4 Dak. 485, 33 NW 897. 
ee C.—Otterback vy. Patch, 5 App. 
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tions arising on the facts shown may be considered 
on appeal, although such questions were not raised 
by special exceptions;*+ and the same is true where 
the verdict is in conflict with the evidence and in- 


[§ 825] (h) Findings of Fact by Court.6* Asa 
general rule, when there is a trial by the court with- 
out a jury, the findings of fact are conclusive, and 
are not subject to review as erroneous or defective 
in the absence of proper exceptions thereto.®* 


Ga.—Baxter v. Camp, 126 Ga. 354, 
54 SE 1036. ~ 

Tll.—R. Haas Electric, etc., Co. v. 
Springfield Amusement Park Co., 236 
Ill. 452, 86 NE 248, 127 AmSR 297, 
23 LRANS 620; Aden v. Road Dist. 
No. 3, 197 Ill. 220, 64 NE 274; Rood- 
house v. Briggs, 194 Ill. 435, 62 NE 
778; Packer v. Roberts, 140 Ill. 9, .29 
NE 668; Martin v. Foulke, 114 Il. 
206, 29 NE 683; David M. Force Mfg. 
Co. v. Horton, 74 Ill. 319; Lowther v. 
HKelipse Oil, etc., Co., 165 Ill..A. 4385 
Keller vy. Jersey County, 142 Ill. A. 
514; Dominion Co. v. Atwood, 114 Ill. 
A. 447; Hawley v. Huth, 114 Ill. A. 
29; Conerty v. Schatzla, 93 Ill. .A. 
591; Stein v. Rothermel, 79 Ill. A. 36. 

Ind.—Adams v. Pittsburgh, etc., R. 
Co., 165 Ind. 648, 74 NE 991; Sheeks 
v. State, 156 Ind. 508, 60 NE 142; 
Banner Cigar Co. v. Kamm, etc, 
Brewing Co., 145 Ind. 266, 44 NE 455; 
Ohio, éte., R. "Co: VicHays, > 3beAnd: 
173; Newman v. Horner, (A.) 103 NH 
820; Schmitt v. Well, 46 Ind. A. 264; 
92 NE 178; Boos v. Siegmund, 45 Ind. 
A. 284, 90 NE 781; Chicago, ete, R. 
Co. v.. Potts, 35 Ind. .A.;706,°72 oN 
168; Lake Hrie, etc., R. Co. v. Essing- 
ton, 27 Ind: A. 291, 60 NE 457. 

Ind. T.—Bradley Real Est. Co. vy. 
Robbins, 7 Ind. T. 94, 103 SW $777. 

Iowa.—Aldrich y. Paine, 106 Iowa 


461, 76 NW 812; British: American 
Assur. Co, v. Neil, 76 Iowa 645, 41 
NW 3882. 


Mich.—Rameau v. Valley, 168 Mich. 
569, 134 NW 987; Niles Bd. of Public 
Works v. Pinch, 152 Mich. 517, 116 
NW 408; Rice v. Muskegon, 150 Mich. 
679, 114 NW 661; Simmons Hardware 
Co. v. Rose, 140 Mich. 123, 103 NW 
529; Stafford v. Crawford, 118 Mich. 
285, 76 NW 496; Weist v. Morlock, 
116 Mich. 606, 74 NW 1012; Hubbard 
v. Garner, 115 Mich. 406, 73 NW 390, 
69 AmSR 580; Gemberling v. Lazarus, 
100 Mich, 324, 58 NW 1005; Walter 
A. Wood Mowing, etce., Mach. Co. v. 
Seaver, 90 Mich. 546, 51 NW 687; 
O’Brien v. Fulkerson, 75 Mich. 554, 
42 NW 979; Nutting v. Burked, 48 
Mich. .241, 12 NW _ 184; Peabody v. 
McAvoy, 23 Mich. 526. 

Minn.—Hewitt v. Blumenkranz, 33 
Minn. 417, 23 NW 858. 

Mo.—Snuffer v. Karr, 197 Mo.-182, 
94 SW 9838, 7 AnnCas 780; Redman 
v. Adams, 165 Mo. 60, 65 SW _ 300; 
Leith v. Steamboat Pride of the 
West, 16 Mo. 181;.Gruen v. Standard 
Li, sete, Ins. Co; 169) Mow Aw 16iato 
SW 407; Burress v. Spring, 143 Mo. 
A. 688, 128 SW 27; Gilmore v. Harp, 
92 Mo. A. 77. : 

Mont.—Featherman yv. Hennessy, 
43 Mont. 310, 115 P 983; Bordeaux v; 
Bordeaux, 32 Mont. 159, 80 P 6; Gro- 
gan v. Valley Trading Co., 30 Mont. 
229, 76 P 211; Cobban v. Hecklen, 27 
Mont. 245, 70 P 805; Currie v. Mon- 
tana Cent. R. Co., 24 Mont. 123, 60 PB 
989; Haggin v. Saile, 23 Mont. 375, 
59° P 154. f 

Nebr.—Harrington vy. Latta, 23 
Nebr. 84, 36 NW 364. 

Monte Christo 
15 Nev. 293; 


Nev.—Bassett v. 
Gold, etc., Min. Co., 
Whitmore vy. Shiverick, 3 Nev. 288; 
McClusky v. Gerhauser, 2 Nev. 47, 90 
AmD 512. . 

N. H.—Carter v. Stratford Sav, 
Bank, 70 N. H. 456, 48 A 1083. 

N. J.—Leaver v. Kilmer, 71 N. J. L. 
291,.59 A 643. 

N. Y.—Colby v. Day, 177 N. Y. 548 
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Therefore, in the absence of proper exceptions, the 
reviewing court will not consider whether the find- 


mem, 69 NE 367 [rev 75 App. Div. 
211, 77 NYS 1022]; Clark v. National 
Shoe, etc., Bank, 164 N. Y. 498, 58 
NE 659 [aff 32 App. Div. 316, 52 NYS 
1064]; Cox v. Stokes, 156 N. Y. 491, 
51 NE 316 [rev 78 Hun 331, 29 NYS 
141]; Ashton v. Rochester, 133 N. Y. 
187, 30 NE 965, 31 NE 334, 28-AmSR 
619; Roberts v. Tobias, 120 N. Y. 1, 
23 NE 1105; Naser v. New York First 
Nats’ Bank; “116 “Nee OYo. 492,722 NH 
1077; In re Kellogg, 104 N. Y. 648 
mem, 1 Silv. A. 313, 10 NE. 152, 25 
NYWklyDig 294; Dinkel v. North 
Tarrytown R. C. Church, 150 App. 
Div. 848, 1385 NYS 221; Dearing v. 
Independent Union Tel. Co., 145 App. 
Div. 152, 129 NYS 13; Empire Realty 
Corp. v. Sayre, 107 App. Div. 415, 95 
NYS 371; Scudder v. Watt, 98 App. 
Div. 228, 90 NYS 605; Donellan v. 
Ketchum, 78 App. Div. 144, 79 NYS 
484; Peterson v. Grover, 59 App. Div. 
€25 mem, 69 NYS 57; Buell v. Johns- 
town, 47 App. Div. 627 mem, 61 NYS 
[060; Frederick v. Johnstown, 47 

pp. Div. 221, 62 NYS 66; Millar v. 
Larmer, 85 Hun 313, 32 NYS 1146; 
In re Marsh, 45 Hun 107; Baird v. 
apne 10 Mise. Tia, 31. NYS 1125. 
mann, 160 N. C. 385, 875 SE" 1008; 
Abernathy v. Withers, 99 N. C. 520, 6 
ik 376; Chastain v. Coward, 79 N. C. 
43. 

Or.—Verdier v. Bigne, 16 Or. 208, 
19 P 64. 

Pa.—Swissvale Borough v. Pitts- 
burgh, etc., R. Co., 238 Pa. 611, 86 A 
520; Kingston Vv. Lehigh Valley Coal 
Co., 236 Pa. 350, 84 A 820, 41 LRANS 
1059; Wickham Vv. Taylor, YARD IEE 
246, "14 A 63; Swope v. Snyder, 209 
Pa, 352, 58 A 669; Hoffman v. Strong, 
49 Pa. Super. 546; Durmore Borough 
School Dist. v. Wahlers, 28 Pa. Super. 
39; Fleer v. Reagan, 24 Pa. Super. 
170; East Franklin Tp. v. Rayburn 
Tp., 23 Pa. Super. 522; Liggett v. 
Kaufmann, 17 Pa. Super. 631 (equity 
case); Supplee v. Herrman, 16 Pa. 
Super. 45. 

S. C.—British American Mortg. Co. 
. v. Bates, 58 S. C. 551, 36 SE 917; Max- 
well v. Bodie, 56 S. C. 402, 34 SE 692. 

S. D.—Naddy v. Dietze, 15 S. D. 26, 
86 NW 753. 

Tex.—Landers v. McCutchan, (Civ. 
A.) 161 SW 960; Witt v. Byrum, (Civ. 
A.) 135 SW 687; Houston First Nat. 
Bank v. South Beaumont Land, etc., 
Go.,° (Civ. A.) 128 SW 436; Nueces 
Walley irr. ‘Coz |v. Davis, /(Civ. A.) 
116 SW 633; Smith v. Ernest, 46 Tex. 
Civ. A. 247, 102 SW 129; Jamison v. 
Alvarado Compress, etc., Co., 45 Tex. 
Civ. A. 263, 99 SW 10538; Logan v. 
Lennix, 40 Tex. Civ. A. 62, 88 SW 
364; Colley v. Wood, 32 Tex. Civ. A. 
306, 74 SW 602; Hughey v. Mosby, 
31 Tex. Civ. A. 76, 71 SW 395; Drake 
v. Davidson, 28 Tex. Civ. A. 184, 66 
SW 889. Exceptions to rule see infra 
this section. See also Voight v. 
Mackee, 71 Tex. 78, 8 SW 623. 

Vt.—Landon v. Hunt, 82 Vt. 322, 
73 A 865; Bellows v. Sowles, 71 Vt. 
214, 44 A 68. 

Wash.— Williams v. Beebe, 79 
Wash. 133, 139 P 867; Okanogan Val- 
ley Bank v. Evans, 59 Wash. 267, 109 
P 795; Craver v. Mossbach, 57 Wash. 
662, 107 P 1037, 109 P 1016; Cornth- 
waite v. Barrington Transp. Co., 55 
Wash. 389, 104 P 609; Hector v. Hec- 
tor, 51 Wash. 434, 99 P 13; Lauridsen 
v. Lewis, 50 Wash. 605, 97 P 663; 
Crowe v. Brandt, 50 Wash. 499, 97 P 
503; Pierce v. Pettit, 46 Wash. 668, 
91 P 190; Bybee v. Bybee, 45 Wash. 
187, 87 P 1122; Carstens vy. Alaska 
Steamship Co., 39 Wash. 229, 81 P 
691; Adams y. Casey, 39 Wash. 37, 80 
P 853; Shaw v. Benesh, 37 Wash. 457, 
79 P 1007; Spaulding v. Burke, 33 
Wash. 679, 74 P 829 (holding that, in 
an action to foreclose a lien for ar- 
chitect’s services, the rendition of a 
personal judgment against defend- 
ant’s wife could not be reviewed on 


‘on the fact not found and decided it 


> 
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appeal, in the absence of an exception | 
to the ‘finding at the trial); aaah e 
Anderson, 33 Wash, 58, 73.-P 79 
Wagener v. Mahrt, 32 Wash. 542, is 
P 675; Cedar Canyon Cons. Min. 

v. Yarwood, 27 Wash. 271, 67 P 749, 
91 AmSR 841; Cole v. Price, 22 Wash. 
LSS OO Le 153; Philadelphia Mortg., 
ete., Co. vy. New Whatcom, 19 Wash. 
225, 52 P 1063; Carstens y. Leidigh, 
ete., Lumber Co., 18 Wash. 450, 51 P 
1051, 63 AmSR’ 906, 39 LRA 548; 
McKee v. Whitworth, 15 Wash. 536, 
46 P 1045; Hill v. Lowman, 15 Wash. 
503, 46 P 1042; Schoonover v. Condon, 
12 “Wash. 475, Ci hued Ree ae aay ab ayn te 
Olympia Water Works, 12 ‘Wash. 112, 
40 P 687; Washington arg noe Co. 
Vv. Adler, 12 Wash. 24, 40 P 83. 

Wis.—La Crosse State mee Vv. 
Michel, 152 Wis. 88, 139 NW 748, 
1131; Lowrey v. Finkleston, 149 Wis. 
222, 134 NW 344; State v. Milwaukee 
Electric R., etc., Co., 144 Wis. 386, 
129 NW 623, 140 AmSR 1025; Kremer 
v. Arians, 141 Wis. 662, 124 NW 1064; 
Roach vy. Sanborn Land Co., 135 Wis. 
354, 115 NW 1102; Shawano v. Cay- 
ouette, 134 Wis. at; 114 NW 93; Mc- 
Gillivray v. Cremer, 125 Wis. 74, 103 
NW 250; Smith v. Northwestern Nat. 
L. Ins. Co., 123 Wis. 586, 102 NW 57; 
Allen v. Allen, 114 Wis. 615, 91 NW 
218; Gates v. Parmly, 113 Wis. 147, 
87 NW 1096; Merriman vy. McCor- 
mick Harvesting Mach. Co., 101 Wis. 
619, 77 NW 880; Kane vy. Williams, 99 
Wis. 65, 74 NW 570; Wentworth v. 
Racine County, 99 Wis. iv, 77 NW 874 
{mod reh 99 Wis. 26, 74 NW 551]; 
McLennan y. Prentice, 85 Wis. 427, 
55 NW 764; Saukville v. Grafton, 68 
Wis. 192, 31 NW 719; Cramer v. 
Hanaford, 53 Wis. 107 NW eto; 
Mead vy. Chippewa County, 41 Wis. 
205; Brant v. Salisbury, 23 Wis. 515; 
King v. Ritchie, 18 Wis. 554. 

Wyo. —Hilliard  v. Douglas Oil 
Fields, 20 Wyo. 201, 122 P 626. 

Exceptions to rule see infra this 
section, 

[a] Assignment of cross errors.— 
A finding to which no exception is 
taken by appellee cannot be reviewed 
on appeal on the assignment of cross 
errors by the appellee. Chicago, etc., 
R. Co. v. Peo., 190 Ill. 20, 60 NE 69. 
Bridgewater v. Hooks, (Tex. Civ. A.) 
159 SW 1004; Houston First Nat. 
Bank v. South Beaumont Land, etc., 
Co., (Tex. Civ. A.) 128 SW 436; Jami- 
son v. Alvarado Compress, etc., Co., 
45 Tex. Civ. A. 263, 99 SW 1053. And 
see supra § 802. 

b] Unnecessary findings in equit- 
able suit.—Although findings of fact 
in an equitable suit are not neces- 
sary, where findings.of fact have 
been made they must be excepted to 
if they are to be reviewed on appeal. 
Berens v. Cox, 70 Wash. 627, 127 P 
189; Yakima Grocery Co. v. Benoit, 
56 Wash. 208, 105 P 476; Fender v. 
McDonald, 54 Wash. 130, 102 P 1026. 

[ce] The action of the trial court 
in marking propositions as “held, 
but not controlling in this case,” 
will not be reviewed on appeal, where 
the party submitting them took no 
exception to such action. Gratiot ae 
Warehouse Co. v. St. Louis, ete. R. 
Co., 221 Tl. 418, 77 NE 675 [aff ‘122 
Tl. A. 405]. 

{[d] A memorandum decision filed 
by the trial court in deciding ques- 
tions taken under advisement does 
not constitute findings of fact and 
conclusions of law to which excep- 
tions must be taken. Gould v. Mc- 
Cormick, 75 Wash. 61, 134 P 676, 47 
LRANS 765. 

{e] Presumption on appeal.—If 
the findings of fact are incomplete 
and no exception is taken thereto, the 
presumption is that the court passed 
evidence 


properly upon applicable 


thereto. Henry v. Everts, 30 Cal. 
425. 
{f] In Pennsylvania, if no excep- 


[§ 823 ] 


y 


ings are sufficiently specifie or not,®° or whether 
they are supported by the evidence ;** nor will it 


tion is taken to a determination on a 
reserved question of fact, the parties 
will be presumed to have assented to 
it, and will be concluded by its legal 
effect. Fulton v. Peters, 137 Pa. 613, 
20 A 936; Lower Providence Live- 
Stock Ins. Assoc. v. Weikel, 13 A 82; 
Mohan vy. Butler, 112 Pa. 590, 4 A 47; 
Supplee v. Herrman, 16 Pa. Super. 
ae Ginther y. Yorkville, 3 Pa. Super. 


85. Gillespie v. Ashford, 125 Iowa 
729, 101 NW 649; Smith vy. Pender- 
gast, 26 Minn. 318, 3 NW 978; Naddy 
V;, Dietze, 15°-S. D> 26,7 86 IN “bas 
Hilliard v. Douglas Oil Fields, 20: 
Wyo. 201, 122 P 626. 

86. U. S.—Haws v. Victoria Cop- 
per, Min. Co.,° 160.U. S. 303, 16 SCt 
282, 40 L. ed. 436. 

Colo.—Farncomb v: Stern, 18 Colo. 
219, 32) & 612° \Cox vr Sareonte tO 
Colo, A. 1, 50 P 201. 

Ill.— Parsons v. Evans, 17 Ill. 238; 
Gibson vy. District No. 72 School Di- 
rectors, 145 [ll. A. 398; Sprague’s 
Mercantile Agency v. McClintock, 131 
Ill. A. 208; Dominion Co. v. Atwood, 
114 Ill. A. 447; Hawley v. Huth, 114 
Til. A. 29. % 

Mich.—Rice v. Muskegon, 150 Mich. 
679, 114 NW 661; Ironton Cross Tie 
Co. v. Evans, 146 Mich. 197, 109 NW 
254; Simmons Hardware Co. v. Rose, 
140’ Mich, 123, 103 NW 529; White v.- 
Schaberg, 131 Mich. 319, 91 NW 168; 
Washtenaw County v. Rabbitt, 99 
Mich. 60, 57 NW 1084; Walter A. 
Wood Mowing, etc., Mach. Co. v. 
Seaver, 90 Mich. 546, 51 NW _ 687; 
Noble v. Fairs, 58 Mich. 637,, 26 NW 
157 (finding of mesne profits in 
ejectment). 

Mo.—Burress v. Spring, 143 Mo. A. 
688, 128 SW 27; Steele v. Johnson, 96 
Mo. A. 147, 69 SW 1065; Freeman v. 
Hemenway, 15° Mo. A. 617. 

N. H.—Carter v. Strafford Sav. 
Bank, 70 N. H. 456, 48 A 1083, 

N. C.—Riddick vy. Farmer’s Life 
Assoc., 132 N.C. 118, 438 SH 544: 
ae v. Jones, 110 N. C. 309, 14 SH 

od me ORens v. Merrill, 67 Or. 
409, 1385 P 335. 

Ss. C—British American Mortg. Co. 
v. Bates, 58 S. C. 551, 36 SE 917. 

Tex.—Buster v. Warren, 35, Tex, 
Civ. A. 644, 80 SW 1063; Galveston, 
ete, IR. Co. VaeReltz, 27 Tex, Civ. A. 
411, 65 SW 1088. But see infra this 
section. 
wer Gee v. Sowles, 71 Vt. 214, 

Wash.—Nichols v. Capen, 79 Wash. 
120, 139 P 868; Fortson Shingle Co. 
v. Skagland, TT Wash. 8, 137 P 304; 
Okanogan Valley Bank vy. Evans, 59 
Wash. 267, 109 P 795; Peterson v. 
Lone Lake Lumber Co., 58 Wash. 72, 
107 P 857; Snohomish River Boom 
Co. v. Great Northern ECs mi COs eatoiG 
Wash. 693, 107 P 848; -Yakima Gro- 
cery Co. v. Benoit, 56 Wash. 208, 105 
P 476 (in equitable suit); Fender ‘nie 
McDonald, 54 Wash, 130, "102 P 1026. 
(findings “of fact in decree in equit- 
able suit); Hector v. Hector, 51 
Wash. 434, 99 P 13; Ferdig v. Simp- 
son, 47 Wash. 475, §2 P 370; Hoesch- 
ler v. Bascom, 44 Wash. 673, 87 P 
943; Mason v. MaGee, 15 Wash. 272, 
46 P 237. 

Wis.—Kremer v. Arians, 141 Wis. 
662, 124 NW 1064; Hoffman v. Lincoln 
County, 137 Wis. 353, 118 NW 850; 
Saukville v. Grafton, 68 Wis. 192, 
Sh MY 719; King v. Ritchie, 18 Wis. 

See also infra § 828, 

Exceptions to rule see infra this 
section. 

[a] Objection that evidence was 
rejected.— Where no exception is ta- 
ken to a finding, it becomes binding 
on both parties, and a party is es- 
topped from insisting that evidence 
supporting the finding was rejected 
when offered. Craver vy. Mossbach, 
57 Wash. 662, 107 P 1037, 109 P 1016. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


. a. 


§ 825] 


review the action of the trial court in setting aside 
a finding and making a special finding. &7 
ure to make or file findings of fact will not be con- 
sidered in the absence of a request therefor and an 
exception to the court’s refusal or noncompliance 
An exception to the conelusions 
of law will not warrant a review of an alleged de- 


with the request.§® 


fect in a special finding.®® 


Exceptions and limitations to rule. 


[b] What are findings of fact.— 
In insolvency proceedings, where the 
subject of the controversy is whether 
a note was given for a valuable con- 
yideration, a finding that the claim 
was based upon a promissory note 
made and executed by the insolvent 
to the claimant for a valuable con- 
sideration is a finding of fact which 
must be excepted to in order that it 
may be reviewed on appeal. Yakima 
Grocery Co. v. Benoit, 56 Wash. 208, 
105 P 476. 

Admission of facts by exception to 
conclusion of law see infra § 826. 


87. Banner Cigar Co. v. Kamm, 
ete., Brewing Co., 145 Ind. 266, 44 
NE 455. 

88. U. S.—lLee Joe Yen v. U. S.,, 


148 Fed. 682, 78 CCA 427 [cit Cyc]. 


Cal.—Liueas v. San Francisco, 28 


Cal. 591; Cook v. De la Guerra, 24 

Cal: 237 

AT v. Prine, 22 Iowa 
86 Kan. 


Kan.—Crisfield v. Neal, 
Ze. 13P. 272. 

Mich.—Wertin v. Crocker, 47 Mich. 
642, 6 NW 683; Plumer v. Abbey, 39 
Mich. 167. 

Nev.—Warren v. Quill, 9 Nev. 259. 

N. Y.—Donovan v. Clark, 138 N. Y. 
631, 33 NE 1066; Van Bokkelen v. 
Berdell, 130 N. Y. 141, 29 NE 254; 
In re Sprague, 26 NE 532; Travis v. 
Travis, 122 N. Y. 449, 25 NE 920; In 
re Hood, 104 N. Y. 103, 10 NE 35; 
Angevine v. Jackson, 103 N. Y. 470, 
9 NE 56; Hewlett v. Elmer, 103 N. Y. 
156, 8 NE 3887; Thomson y. Bank of 
British North America, 82 N. Y. 1; 
Weller v. Weller, 2 Silv. A. 134, 19 
NE 433; Graff v. Ross, 47 Hun 152; 
Matter of Hoffman, 62 Misc. 600, 115 
NYS 984; Otis v. Hall, 6 NYSt 592 
[afl 117--N.°Y.°131, 22 NE 5637. 

N. C.—McLeod v. Gooch, 162 N. C. 
122, 78 SE 4; Parks v. Davis, SSuNe Cc: 
481, 4 SE 202. 

Or.—Umatilla Irr. Co. v. Barnhart, 
22 ae 389, 30 P 37. 

D.—Somers v. Somers, 33 S. D. 
551 146 NW 716. 

Tex. —Tackaberry v. Ft. Worth 
City Nat. Bank, 85 Tex. 488, 22 SW 
151, 299; Landers v. McCutchan, (Civ. 
A.) 161 SW 960; Moore v. Moore, 
(Civ. A.) 159 SW 896; Gainesville 
Water Co. v. Gainesville, Di hex. 
Civ. A. 257, 122 SW 959 [rev on other 
grounds 103 Tex. 394, 128 SW _ 370]; 
Texas, etc., R. Co. v. Shawnee Cotton 
Oil Go., 55 Tex. Civ. A. 1838, 118 SW 
776; Haywood v. Scarborough, (Civ. 
A.) 102 SW 469; American Cent. Ins. 
Co. v. Green, 16 Tex. Civ. A. 531, 41 
SW 74; Alamo F. Ins. Co. v. Shack- 
lett, (Civ. A.) 26 SW 630; Scurry v. 
Fromer, (Civ. A.) 26 SW 461; Cassin 
v. La Salle County, 1 Tex. Civ. A. OT 
21 SW 122. 

Wis.—Valley Lumber Co. v. Hogan, 
85 Wis. 366, 55 NW 415; Barry v. 
Schmitt, 57 Wis. 172, 15 NW 24, 46 
AmR 35; Wrigglesworth v. Wriggles- 
worth, 45 Wis. 255; Sheldon v. Rock- 
well, 9 Wis. 166, 76 AmD 265. 

Exceptions to rule see infra this 
section. 

[a] She appellate court will not 
go outside the findings of fact and 
draw inferences from circumstances 
for the purpose of establishing er- 
ror, no exceptions having been taken 
to refusals to find. R. Brand Co. v. 
Sutherland, 101 Mich. 358, 59 NW 
652; Gambs v. Sutherland, 401 Mich. 
855, 59 NW 652. 

[b] In New York (1) failure of 
the court or referee to find a material 


APPEAL AND ERROR 


So a fail- 


It has been 


fact in a decision stating concisely 
the grounds upon which the issues 
have been decided instead of stating 
separately the facts found and the 
conclusions of law, either of which 
may be dene under Code Civ. Proc. § 
1022, is not an error of law, and 
hence the court of appeals, which 
ean review only questions of law 
since the provisions of the new con- 
stitution went into effect, has no au- 
thority to consider a failure to make 
such finding (National Harrow. Co. 
v. Bement, 163 N. Y. 505, 57 NE 764 
[aff 186 U. S. 70, 22 SCt 747, 46 L. ed. 
1058]); (2) and even if it could con- 
sider the question a request to find 
the omitted fact, and exception to 
the omission or refusal to do so, 
would be a condition precedent to 
such consideration (Clark v. National 
Shoe, etce.; Bank, 164 N. Y. 498, 58 NE 
659; National Harrow Co. v. Bement, 
supra). (3) For practice in the court 
of appeals before the new constitu- 
tion went into effect see Donovan v. 
Clark, 138 Y. 631 mem, 33 NE 
1066 mem; Daniels v. Smith, 130 N, 
Y. 696, 29 NE 1098; Travis v. Travis, 
122 N. Y. 449, 25 NE 920. 

89. Blair v. Blair, 131: Ind. 194, 
30 NE 1076; Williams v. Osborne, 95 
Ind. 347. 

90. Kennedy v. Derrickson, 5 
Wash. 289, 31 P 766 (where -the find- 
ings of fact and law made by the 
judge at chambers were immediately 
followed by the entry of judgment 
and no notice either of such findings 
or of the rendition of judgment was 
given or served upon appellants). 

91. See statutory provisions; and 
cases infra this note. 

[a] In Arkansas, under a statute 
providing that, on trials of fact by 
the court, conclusions of fact shall 
be separately stated from conclusions 
of law, ‘where the two are blended 
together it does not thereby become 
necessary to except to conclusions of 
fact in order to review them. White 
v. Beal, etc., Grocer Co., 65 Ark. 278, 
45 SW 1060. 

[b] In flinois it has been held 
that an exception to the judgment 
entered by the court is sufficient to 
preserve for review the propriety of 
the finding of the court, without an 
exception to the finding. Royall v. 
Hartford F. Ins. Co., 158 Ill. A. 463 
[cit Sands v. Kagey, 150 Ill. 109, 36 
NE 956]. 

{c] Im Missouri, where a judg- 
ment sets forth what facts the court 
found from the pleadings, and the 
legal conclusions it arrived at from 
the facts so found, as these appear 
on the record proper, such facts and 
conclusions may be reviewed by an 
appellate court, although no excep- 
tion was saved to any ruling of the 


aes Browne v. Appleman, 83 Mo. 
A TS: 
{d] In New York (1) the court of 


appeals is prohibited from reviewing 
questions of fact, but where a finding 
of fact is wholly unsustained by the 
evidence it is deemed a ruling on a 
question of law, so that it may be 
reviewed if excepted to, but not oth- 
erwise. Daniels v. Smith, 130 N. Y. 
696, 29 NE 1098; Halpin v. Phenix 
Ins5. Cov, sds Na) ie 165,223) INEMEA8De 
Naser v. New York First Nat. Bank, 
116 N. Y. 492, 22 NE 1077. And see 
infra XVI in 4C. J. (2) Under Code 
Civ. Proc. § 993 the appellate divi- 
sion like the former general term 
may review questions of fact, and 
under § 992, providing that an ex- 
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held that the rule that the lower court’s findings 
will not be reviewed in the absence of exceptions 
thereto does not apply where there was no oppor- 
tunity to attack them in the lower court;°° and in 
some jurisdictions the rule requiring exceptions to 
the court’s findings or refusals to find is wholly or 
partly abrogated, or limited in its application, by 
the statutes or decisions of the courts. 
that findings were not excepted to does not preclude 


The facet 


ception may be taken to the ruling of 
the court or of a referee upon a ques- 
tion of law arising upon the trial of 
an issue of fact, but that an excep- 
tion cannot be taken to a ruling upon 
a question of fact, a finding of fact 
may be reviewed by the appellate 
division, as it could be by the gen- 
eral term, without any exception, if 
the case on appeal contains a certifi- 
cate that it contains all the evidence, 
but not otherwise. Roberts v. To- 
bias, 120 N. Y. 1, 283 NE 1105; Por- 
ter v. Smith, 107 N. Y. 531, 14 NE 
446; Spencer v. Hardin, 149 App. Div. 
667, 134 NYS 373; Wilmarth v. Heine, 
137 App. Div. 526, 121 NYS 67%; 
Witte v. Koerner, 123 App. Div. 324, 
108 NYS 560; Henderson v. Dough-~ 
erty, 95 App. Div. 346, 88 NYS 665; 
Hill v. White, 46 App. Div. 360, 61 
NYS 515 [aff 170 N. Y. 566 mem, 62 
NE 1096 mem]; Watts v. Union Free 
School Dist. No. 20 Bd. of Education, 
9 App. Div. 143, 41 NYS 141; Graff v. 
Ross, 47 Hun 152: Manning v. West, 
19 Mise. 481, 48 NYS 1070; Barrett v. 
Kling, 16 NYS 92; Mead v. Smith, 3 
(3) To authorize a 
review in the appellate division of 
the findings of fact of a surrogate, 
an exception to the findings is neither 
necessary nor proper. Burger v. 
Burger, 111 N. Y. 523, 19 NE 99, 21 
NE 50; Matter of Spratt, 4 App. Div. 
1, 38 NYS 329. And see Matter of 
McAleenan, 53 App. Div. 198, 65 NYS 
907 [aff 165 N. Y. 645 mem, 59 NE 
1125 mem]. Compare Angevine «v. 
Jackson, 103 N. Y. 470, 9 NE 56; 
Matter of Marsh, 45 Hun 107. (4) 
Under Code Civ. Proc. § 2569, which 
provides that a creditor of or a per- 
son interested in an estate or fund 
affected by a decree or order of the 
surrogate, who was not a party fo 
the special proceeding, but was en- 
titled by law to be heard therein on 
his application, may intervene and 
appeal, it is not necessary for such 
person to file exceptions to the find- 
ing of the surrogate in order to take 
an appeal. Matter of Sullivan, 84 
App. Div. 51, 82 NYS 32. 

[e] In South Dakota it has been 
held that, under Rev. Code Civ. Proc. 
§ 293, providing that the verdict shall 
be deemed to have been excepted to, 
and Rev. Civ. Code § 2465, defining 
the word “verdict” to include a 
judge’s findings of fact, it is not 
necessary to except to findings to 
determine the sufficiency of the evi- 
dence on appeal. State v. Brown, 25 
S. D. 74, 125 NW 294; Kelly v. Wheel- 
er, 22 S. D. 611, 119 NW 994; Lone 
Tree Ditch Co. v. Rapid City Electrie, 
ete., Co, 16 S. D. 451, 93 NW 650; 
Smith v. Commercial Nat. Bank, 7 
S. D. 465, 64 NW 529. But see Irwin 
Ve Lattin’ 29°-S.” Did, -185r NW ‘759, 
AnnCas1914C 1044; Thomas v. Ryan, 
24 S. D. 71, 123 NW 68. 

[f] In Texas (1) exceptions to 
the court’s conclusions of law and 
fact are not necessary where a state- 
ment of facts and bill of exceptions 
are brought up in the record. Tudor 
v. Hodges, 71 Tex. 392, 9 SW 443; 
Savage v. Umphries, (Civ. A.) 118 
SW 893; Hahl v. Kellogg, 42 Tex. 
Civ. A. 636, 94 SW 3889; Tillman v. 
Peoples, 28 Tex. Civ. A. 233, 67 SW 
201; Moore v. Blagge, (Civ. A.) 
SW 311 [rev on other grounds 91 Tex. 
151, 38 SW 979, 41 SW 465]; Wik 
kins v. Burns, (Civ. A.) 25 SW 4381; 
Connellee v. Roberts, 1 Tex. Civ. A, 
368, 23 SW 187. (2) And a, party 
excepting to the judgment preserves 
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the objection, on appeal, that they are insufficient to 
sustain the conclusions of law or judgment.” 
exceptions to the findings are not necessary, as a 
rule, when it is sought to review rulings on the trial 
to which exceptions have been duly taken, and no 
In some jurisdic- 
tions, however, failure to except to the findings will 
prevent a review of rulings-on the admission and 
On an appeal from an or- 
der refusing a mandamus, where the issues of fact 
were tried by the trial court without a jury, the 
appellate court is not confined to a review of the 
rulings on questions of law and exceptions, since 


review of the findings is asked. 


rejection of evidence.®* 


his right to assert the findings of 
fact as unsupported by the evidence. 
Arlington Heights Realty Co. v. Citi- 
zens’ R., ete., Co., (Civ. A.) 160 SW 
)109; Edwards v. Youngblood, (Civ. 
A.) 160 SW 288; Supreme Ruling F. 
M. C. v. Ericson, (Civ. A.) 131 SW 92; 
Mutual Reserve Fund Life Assoc. v. 
Green, (Civ. A.) 109 SW 1131; Bren- 
ton v. Peck, 39 Tex. Civ. A. 224, 87 
SW 898; Smith v. Abadie, (Civ. A.) 
67 SW 1077 [den reh 29 Tex. Civ. A. 
69, 67 SW 925]. (3) And an excep- 
tion to an order overruling a motion 
for a new trial authorizes an attack 
on the findings of the court, although 
no exceptions were taken specially to 
them. Temple v. Watkins Land Co 
(Civ. A.) 81 SW 1188; Thompson v. 
State, 23 Tex. Civ. A. 370, 56 SW 603. 
(4) Rev. St. (1895) art 1333, provid- 
ing that upon a trial by the court the 
judge shall, at the request of either 
party, state in writing the conclu- 
sions of facts found by him sepa- 
rately from the conclusions of law, 
which conclusions of fact and law. 
shall be filed with the clerk and con- 
stitute a part of the record, does not 
require a trial judge to file such con- 
elusions of law and fact unless so 
requested by one of the parties, and 
when such conclusions are volunta- 
rily filed by the judge neither party 
need notice them, and no exception 
to the conclusion is necessary to en- 
title the party against whom the 
finding is made to attack the judg- 
ment, on the ground that it is unsup- 
ported by the evidence. Houston v. 
apneri 432Texti Civ. A. 150%5095 (SW 
1103. 


{g] In Washington (1) objectors 
to an application for confirmation of 
a foreclosure sale, having excepted 
to the confirmation, are not required 
to except to reasons given by the 
court for the order to preserve their 
rights, the statute not requiring the 
court to state its reason.  Scandi- 
navian-American State Bank  v. 
Downs, 76 Wash. 62, 135 P 807. (2) 
And, where an appellant is willing to 
rest his case upon a fact as found 
by the trial court, he need not ex- 
cept to the finding. Katterhagen v. 
Meister, 75 Wash. 112, 134 P 673; 
oe v. Kern, 21 Wash. Zed a Pp 
798. 

[h] In Wisconsin (1) it has been 
held that, where the'material mat- 
ters pleaded in the answer are dis- 
proved, and those relied on by plain- 
tiff, which fully meet the facts found 
by the court, have been established 
as matter of law, so that, if they had 
been included in the findings, he 
would, as matter of law, have been 
entitled to judgment, judgment will 
be given him on appeal, although he 
failed to except to omission to make 
such findings. Grunert v. Speich, 114 
Wis. 355, 89 NW 496. (2) And in 
this state, under L. (1907) c 346 § 
2858m, providing that, when a spe- 
cial verdict shall be submitted and 
there is omitted a controverted mat- 
ter of fact not brought to the atten- 
tion of the court, such matter shall 
be deemed determined by the court 
in conformity with its judgment, a 
finding of the court on a point omit- 
ted from a special verdict is subject 
to review in the supreme court with- 


APPEAL AND ERROR 


And 


erroneous.?° 


out exception. Case v. Beyer, 142 
Wis. 496, 125 NW 947. 
92. Judson v. Phelps, 87 co 


495, 89 A 161; Western Mfg. Co. 
Peabody, 19 N. D. 112, 122 NW 330. 
See infra § 827. 

93. Smith v. Glenn, 40 Wash. 262, 
82 P 605; Payette v. Ferrier, 31 Wash. 
43, 71 P 546; Cathcart vy. Bryant, 28 
Wash. 31, 68 P 171; Hathaway v. 
McDonald, 27 Wash. 659, 68 P 376, 91 


AmSR 889; Schlotfeldt vy. Bull, 17 
Wash. 6, 48 P 343. 
[a] Rulings on demurrer.—The 


failure of appellant to except to the 
findings and conclusions on which 
judgment is rendered does not pre- 
clude an appeal raising the question 
of error in overruling a demurrer to 
the complaint, and in sustaining a 
demurrer to the answer. Hathaway 
v. McDonald, 27 Wash. 659, 68 P 376, 
91 AmSR 889. 

[b] Admission or exclusion of evi- 
dence.—Smith v. Glenn, 40 Wash. 262, 
82° P. 6053 Schlotfeldt VWi0 Bulls 17 
Wash. 6, 48 P 343. 


{[c] Judgment on pleadings.—Pay- 
rie v. Ferrier, 31 Wash. 43, 71 P 
46. 

94. Ironton Cross Tie Co. v. Ev- 
ans, 146 Mich. 197, 109 NW 254. 

95. Manger v. Board of State 
eho Examiners, 90 Md. 659, 45 
A 1 


96. U. S.—Bell v. Union Pac. R. 
Co., 194 Fed. 366, 114 CCA 326; Lake 
Shore, etc., R. Co. v. Heder, 174 Fed. 
944, 98 CCA 556. 

Ga Nas ete., R. Co. v. Cen- 
tral of Georgia R. Co., 132 Ga. 95, 63 
SE 823. 

Tll.—Funk v. Mills, 50 Ill. A. 404. 

a ee ch.—In re Zimmer, 158 Mich. 


122 NW 563. 
Mont.—Robertson v. Longley, 28 
Mont. 128, 72 P 423; Currie v. Mon- 


tana Cent. R. Co., 24 Mont. 123, 60 P 


989; Haggin v. Saile, 23 Mont. 375, 
ee: 154; Morse v. Swan, 2 Mont. 


N. J.—Leaver v. Kilmer, 71 N. J. L. 
291, 59 A 643 [rev (Sup.) 54 A 817]. 

N. Y.—Gilmour v. Colcord, 183 N. 
Y. 342, 76 NE 273 [mod 96 App. Div. 
358, 89 NYS 689]; Colby v. Day, 177 
N. Y. 548, 69 NE 367 [rev 75 App. 
Div. 211, 77 NYS 1022]; Newell v. 
Doty, 33 N. Y. 83; Matter of Parker, 
5 Silv. Sup. 375, 8 NYS 394 [aff 124 
N. Y. 640 mem, 27 NE 412 mem]; 
Magovern v. Robertson, 14 NYS 114 
[rev on other grounds 127 N. Y. 691 
mem, 29 NE 150 mem]; Lawrence vy. 
Fowler, 20 HowPr 407. 

Pa.—Elk Tp. Overseers of Poor v. 
Beaver Tp. Overseers of Poor, 4 Pa. 
Cas. 49, 7 A 133; In re Devlin, 39 Pa. 
Super. 311, 316; Dunmore Borough 
School Dist. v. Wahlers, 28 Pa. Super. 
35; East Franklin Tp. Overseers v. 
Rayburn Tp. Overseers, 23 Pa. Su- 
per. 522. 

S. C.—British American Mortg. Co. 
vy: Bates; 58 Sa GC. 551,..36 SHn oni: 
Geddes v. Hutchinson, 40 S. C. 402, 
19 SE 9. 

S. D.—Irwin v. Lattin, 29 S. D. 1, 
135 NW 759, AnnCas1914C: 1044. 

Vt.—Landon v, Hunt, $2) Viti 322; 
73 A 865. 

Wash.—Meacham v. Seattle, 69 
Washi 238i 1242 P sil 536 iPrincesey. 
Prince, 64 Wash. 696, 117 P 260; 


a a 


ia. 
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the court must determine from an inspection of the 
whole record whether the writ was properly re- 
fused or not; and hence no advantage can be taken 
of plaintiff’s failure to except to an adverse change 
in his rulings by the trial court.®? 
Sufficiency and scope of exceptions. 
ceptions to the findings of the court are necessary, 
under the statutes or rules of practice, they must 
not, as a rule, be general but must be taken specif- 
ically to the particular finding or findings to which 
objection is made, and must point out wherein the 
finding or findings are claimed to be defective or 
The exceptions must specify the par- 


When ex- 


Prince v. Prince, 64 Wash. 552, 117 
P 255; Pease v. Clayton, 62. Wash. 
26, 112 P 943; Snohomish River Boom 
Co., .v. (Great. .Northerng:R. s<Cogo 
Wash. 693, 107 P 848; Yakima Gro- 
cery Co. v. Benoit, 56 Wash. 208, 105 


P 476; Warehime v. Schweitzer, 51 
Wash. 299, 98 P 747; Pederson v. 
Ullrich, 50 Wash. 211, 96 P 1044; 


Bank v. Doherty, 42 Wash. 317, 84 P 
872, 114 AmSR 123, 4 LRANS 1191; 
Lilly v. Eklund, 37 Wash. 532, 79 P 
1107; Davies v. Cheadle, 31 Wash. 
168, 71 P 728; Robins v. Paulson, 30 
Wash. 459, 70 P 1113;- Batlard.: v. 
Keane, 13 Wash, 201, 43 P 27; Moyer 
v. Van de Vanter, 12 Wash. 377, EG Bae 
60, 50 AmSR 900, 29 LRA 670. 

‘Wis.—Jones v. De Muth, 137 Wis. 
120, 118 NW _ 542; Shawano vy. Cay- 
ouette, 134 Wis. 31, 114 NW 93; 
Hart v. Hart, 117 Wis. 639, 94 NW 
890; Ingersoll v. Seatoft, 111 Wis. 
461, 87 NW 460; Thomas y. Mitchell, 
27 Wis. 414; Paggeot v. Sexton, 23 
Wis. 195; Smith v. Coolbaugh, 21 
Wis. 427; Gilman v. Thiess, 18 Wis. 
528; Taft v. Kessel, 16 Wis. 273. 

Wyo.—Hilliard yv. Douglas OW’ 
Fields, 20 Wyo. 201, 122 P 626. 

[a] Exceptions held insufficient.— 
The following exceptions have been 
held to be insufficient: (1) “To the 
finding of fact and every part there- 
of,” the facts found being numerous. 
Thomas v. Mitchell, 27 Wis. 414. (2) 
“To the opinion of the court.” Lib- 
erty Tp. v. Castanea Tp., 4 Pa. Super. 
411. (3) “To the findings of fact 
and of law and the judgment,” this 
being considered not sufficiently spe- 
cific to call the court’s attention to 
an error in allowing an attorney’s 
fee not referred to in the findings. 
Mason v. McLean, 6 Wash. 31, 32 P 
1006. (4) To ‘the finding of facts 
and to the judgment.” Landon v. 
Hunt, 82 Vt. 322, 73 A 865. (5) “To 
all of which finding and conclusions.” 
Snohomish River Boom Co. y. Great 
Northern R. Co., 57 Wash. 693, 107 P 
848. And see Pease v. Clayton, 62 
Wash. 26, 112 P 943. (6) And, where 
the court makes separate findings of 
fact, each bearing a distinctive num- 
ber, an exception at the foot of the 
findings and conclusions of law “‘to 
the above findings of fact and conclu- 
sions of law” is not sufficient to en- 
title appellant to a review of the 
evidence. Way v. Lyric Theater Co., 
79 Wash. 275, 140 P 320. (7) A gen- 
eral exception to a general finding 
which involves mixed questions of 
law and fact is insufficient to entitle 
the party excepting to have it re- 
viewed by the federal circuit court 
of appeals. Hekking v. Pfaff, 91 Fed. 
60, 38 CCA 328, 438 LRA 618. (8) And 
an assignment of error based on a 
general exception to findings which 
cover both conclusions of law and of 
fact presents no question for review. 
Leaver v. Kilmer, 71 N. J. L. 291, 59 
A 643 [rev (Sup.) 541A 817]; Middle- 
brook v. Broadbent, 47 N. Y. 443, 7 
AmR 457. (9) A general exception 
is insufficient to preserve an objec- 
tion that a finding of fact is insuffi- 
cient as a special finding. Hilliard v. 
Douglas Oil Fields, 20 Wyo. 201, 122 
P 626. (10) And a general exception 
will not raise, on appeal, the question 
as to the correctness of a finding of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ticular finding or findings objected to, and must not 
be taken to the findings generally, and a general ex- 
ception to findings will be of no avail in the appel- 
late court if any one of them is unobjectionable,°? 
or unless the finding contains only one proposition.’ 
The same rule applies to exceptions to the court’s 
refusal to find as requested. Such exceptions must 
Where there is a request for several 
findings, and the court refuses them as a whole, a 


be specific.%? 


the trial court that a notice of lien 
has been filed and that it complies in 
all respects with the law. Gilmour 
ve Coleord, 183) Ni MW. (342,.76 NE 273 
[mod 96 App. Div. 358, 89 NYS 689]. 
(11) A general exception to the find- 
ing does not raise the question as to 
the excessiveness of the finding. Chi- 
cago Star Brewery v. Croake, 57 Ili. 
A. 287. (12) So a general exception 
to an entire finding that a sum is 
due with interest is insufficient to 
raise the question as to whether the 
allowance of interest was proper. 


Globe Milling Co. v. Boynton, 87 Wis.. 


619, 59 NW 1382. (13) Where, in an 
action for the reasonable vaiue of 
goods sold and delivered, the only ex- 
ception was to the finding of reason- 
able value, the findings that plaintiff 
sold and delivered and defendant 
bought the goods, that the sale was 
consummated at a specified time and 
that the price was then fixed, by im- 
plication of law, at the reasonable 
value of the property, are conclusive 
on appeal. Jones v. De Muth, 137 
Wis. 120, 118 NW 542. (14) An ex- 
ception “to the finding, order and 
judgment of the court” is not suffi- 
cient to present the question as to 
whether a finding was for too large 
asum. Funk v. Mills, 50 Ill. A. 404. 
(15) And, where a finding shows that 
interest has been allowed from too 
early a date, the error must be spe- 
cifically pointed out, and is not avail- 
able under a general exception. In 
re Kessler, 87 Wis. 660, 59 NW 129, 
41 AmSR 74. (16) Complaint cannot 
be made that there has been no pre- 
liminary finding by the trial court of 
one’s agency, where the only ques- 
tion presented by the exceptions is 
whether there was any evidence tend- 
ing to show such an agency as justi- 
fied the admission of the person’s 
declarations. Boville v. Dalton Pa- 
per Mills, 86 Vt. 305, 85 A 623. 

{b] Erroneous reason for finding. 
—An exception to a finding of fact 
does not reach an erroneous reason 
for it, given in the opinion of the 
court accompanying its final decision. 
Rutherford v. Schattman, 119 N. Y. 
604, 23 NE 440. 

[el An exception to the refusal of 
the trial court to make findings of 
fact as requested by appellant is not 
such an exception to a finding ac- 
tually made as is sufficient to pre- 
sent it for review. Shawano v. Cay- 
ouette, 134 Wis. 31, 114 NW 93. 

{d] Exception to proposed find- 
ings only.—Where a party does not 
except to the findings and conclu- 
sions of the court, but excepts to the 
findings and conclusions proposed by 
the adverse party, which are mate- 
rially altered by the court both in 
respect to substance and number of 
paragraphs, such exceptions will not 
be reviewed on appeal. Shaw v. 
Benesh, 37 Wash. 457, 79 P 1007. See 
also Eastern Oil Co. vy. Holcomb, 212 
Fed. 126, 128 CCA 642. 

{e] Finding mistaken for conclu- 
sion.— Where plaintiff in reliance on 
a proposal by the president of the 
corporation to. repay to: him the 
amount of his subscription at his 
election, which was to be. exercised 
at a stated time, subscribed for stock 
in a corporation, a finding in an ac- 
tion by plaintiff to recover the money 
subscribed that there was no accept- 
ance by plaintiff of such proposal, is 
a statement of fact, and not a conclu- 
sion of law, and an exception taken 
to such finding on the theory that it 
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is a conclusion of law will not be 
considered on appeal. Schmitt v. 
Weil, 46 Ind. A. 264, 92 NE 178. 

[f{] Exceptions held sufficient.— 
(1) Kossuth County State Bank v. 
Richardson, 132 Iowa 370, 106 NW 
923, 109 NW 809; Ferguson v. Heath, 
21 Lowa 438; Bohm y. Metropolitan 
BIR 'Co:, UZ9 IN. Y.95'76,-29" NE 802; 
14 LRA 344; Silsby Mfg. Co. v. State, 
LO4 IN, -Y2562," 11 "NB 264: Brater-v. 
Hopper, 77 Hun 244, 28 NYS .472; 
Sutherland v. Kirkland, (Tex. Civ. 
A.) 1384 SW 851; Bank v. Doherty, 42 
Wash. 317, 84 P 872, 114 AmSR 123, 
4 LRANS 1191; McAllister v. Mc- 
Allister, 28 Wash. 613, 69 P 119 (in- 
formal findings of fact in judgment 
of dismissal in a suit for divorce); 
Davelaar v. Milwaukee, 123 Wis. 413, 
101 NW 361. (2) An exception to a 
finding, on the grounds that it is not 
within the pleadings, that it is un- 
supported by competent evidence, and 
that it is based on an exhibit which 
is inadmissible in evidence, is suffi- 
ciently specific without including the 
evidence. Kossuth County State Bank 
v. Richardson, supra. (3) In a suit 
for specific performance, an exception 
to a finding that on a specified date 
defendant R entered into a ‘“‘con- 
tract of sale’ with plaintiff, by the 
terms of which he agreed to sell to 
gplaintiff certain specified land in con- 
troversy, was sufficient to raise the 
question as to whether the contract 
was void under the statute of frauds. 
Bradley Real Est. Co. v. Robbins, 7 
Ind. T. 94, 103 SW 777. (4) Where 
counsel for plaintiff elects to go to 
the jury on the Death Act because 
the court has expressed the opinion 
that there is no case under the Sur- 
vival Act, counsel’s exception to such 
ruling should be held to apply also 
to the previous ruling requiring an 
election. Ely v. Detroit United R. 
Co., 162 Mich. 287, 127 NW 259. (5) 
And, in an action in equity, an ex- 
ception to a finding which completely 
changes the issue is sufficient to 
present the question for review on 
appeal, although evidence in support 
of the finding was received without 
objection. Dinkel v. North Tarry- 
town R. C. Church, 150 App. Div. 848, 
135 NYS 221. (6) While a general 
exception to all findings of fact by 
the trial court is insufficient, yet a 
general exception to a specific find- 
ing is sufficient, where such excep- 
tion indicates to the court the errors 
relied on for appeal. Prince v. Prince, 
64 Wash. 696, 117 P 260; Prince wv: 
Prince, 64 Wash. 552, 117 P 255. (7) 
And an exception, taken at the time 
of the signing of findings, that de- 
fendant excepts to each and every 
part of each of the findings of fact 
and conclusions of law, and which 
then enumerates such findings and 
conclusions by number, is sufficient 
on appeal. Young v. Borzone, 26 
Wash. 4, 66 P 1385, 421. (8) An ex- 
ception that defendant excepts to all 
that part of finding No. 11 which 
finds that the deed therein mentioned 
was without any real consideration, 
and that the same had never been 
delivered, and that the said H had 
never delivered, or authorized to be 
delivered, the said deed to any per- 
son for said grantees therein named, 
is an exception to each one of the 
findings, and not merely a _ general 
exception to the whole. Todd v. Nel- 
son, 109 N. Y. 316, 16 NE 360. (9) 
Exception to the .court’s refusal to 
make a certain finding has been held 
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general exception to the refusal is insufficient if 
any of the requested findings has been properly de- 


[§ 826] (i) Decision or Conclusions of Law. In 
most jurisdictions, mm an action tried by the court 
without a jury, a proper exception must have been 
taken in order to entitle a party to a review on ap- 
peal of the lower court’s conclusions of law or de- 
cision on the facts found.? And as a rule excepting 


to be a sufficient exception to a con- 
trary finding, in order to enable plain- 
tiff to review te same on appeal. 
Pluto Powder Co. y. Cuba City State 
Bank, 153 Wis. 304, 141 NW 220. 

[el Exception to only one finding 
too general.—The fact that plaintiff’s 
exception to a finding is too general 
is immaterial, where other findings 
necessary to make defendant’s case 
are sufficiently excepted to, and are 
unsupported by competent evidence. 
T. D. Kellogg Lumber, etec., Co. v. 
Webster Mfg. Co., 140 Wis. 341, 122 
NW 737. 

[h] No particular form or mode of 
making or saving exceptions is re- 
quired.—An exception to a decision 
overruling a motion to set aside cer- 
tain findings or conclusions of law as 
being “against the law of the land,” 
is sufficient to save said questions of 
law for review in the appellate court. 
Leavenworth v. Mills, 6 Kan. 288 

97. - Ind.—Evansville, ete., R. Co. Vv. 
State, 149 Ind. 276, 49 NE o: Clause 
Printing- Press Co. v. Chicago Trust, 
ete., Bank, 145 Ind. 682, 44 NE 256; 
Germania F. Ins. Co. v. Stewart, 18 
Ind. A. 627, 42 NE 286. 

N. J.—Dimock v. U. S. National 
Bank, 55° N. J.-L. 296, 25 A 926, 39 
eek 643. 

M.—Southard vy. Latham, 18 N. 
M. 508, 138 P 205, 50 LRANS S71. 
Y.—Crouch y. Moll, 8 NYS 183. 

Washi aeaente Auto. Co. v. Stim= 
son, 66 Wash. 548, 120 P 73; Ware-. 
hime v. Schweitzer, 51 Wash. 299, 98 
P 747; Pederson v. Ullrich, 50 Wash. 
211, 96 P 1044; Robins vy. Paulson, 30 
Wash. 459, 70 P 1113; Payette v. Wil- 
lis} 23 Wash. 299, 63 ’P 254; Neeley v. 
Democratic Pub. Co., 12 Wash. 659, 
41 P 173; Irwin v. Olympia Water 
Works, 12) Wash. 112, 40 P 637; Han- 
negan v. Roth, 12 Wash. 65, 40 Pp 636. 

Wis.—Jordan v. Warner, 107 Wis. 
539, 883 NW 946; Warner v. Cuckow, 


90 Wis: 291, 63 NW 288; Klatt |v. 
Mallon, 61 Wis. 542, 21 NW 532; 
Allen v. Hutchinson, 45 Wis. 259; 


Taft v. Kessell, 16 Wis. 273. 

Exceptions held insufficient see su- 
pra note 96. 

98. Henrizi v. Kehr, 90 Wis. 344, 
63 NW 285. 

99. Crowe v. Brandt, 50 Wash. 499; 
97 P 503 (holding that a general ex- 
ception to the refusal of the court to 
find as requested by proposed find- 
ings and conclusions is not available 
on appeal). 

1. Steubing v. New York El. R,' 
Co., (N. Y.) 34 NE 369. An exception 
to a refusal of the court to find a 
number. of facts requested to be’ 
found as a whole does not raise the 
question of error in failing to find 
upon the evidence as to one of those 
facts as to which fact alone there 
was no request to find. Butler v, 
Oswego, 56 Hun 358, 10 NYS 768. 

2. U. S.—Humphreys v. Cincinnati 
ie Nat. Bank, 75 Fed. 852, 21 CCA 


Ala.—Alabama Fruit-Growing, etc., 
ee v. Garner, 119 Ala. 70, 24 

Ariz.—Santa Rita Land, etce., Co. v. 
Mercer, 3 Ariz. 181, 73 P 398. 

Ark.—Blutt City Lumber Co. vy. 
Floyd, 70 Ark. 418, 68 SW 484; Dun- 
nington v. Frick Co., 60 Ark. 350, 30 
SW 212. 

ca v. Smith, 168 Tl. 84, 
48 NE 75. 

inde ‘Stentdan v. Rothschild, 181 
Ind. 405, 104 NE 66; Huntington Vv. 
Mitten, 176 Ind. 485, 96 NE 467; Ad- 
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to the judgment raises no question as to the conelu- 
sions of law;* to question the correctness of con- 
clusions of law it is not necessary to except to the 
Indeed, exceptions to the findings raise 
no question as to the correctness of conclusions of 
Nor can any question thereon be raised by 
a motion for a new trial,® or for a judgment on 
Exceptions are also necessary 


findings.* 
law.® 


the special findings.” 


ams vy. Pittsburgh, ete, R. Co., 
Ind. 648, 74 NE 991; Sheeks v. State, 
156 Ind. 508, 60 NE 142; Jones v. 
Mayne, 154 Ind. 400, 55 NE 956; An- 
glemyer v. Huntington County, 153 
Ind. 217, 54 NE 8038; Nelson v. Cot- 
tingham, 152 Ind. 135, 52 NE 702; 
Indiana Medical College v. Commin- 
gore, 140 Ind. 296, 39 NE 744; Nad- 
ing v. Elliott, 137 Ind. 261, 36 NE 
695; Radabaugh v. Silvers, 135 Ind. 
405, 35 NE 694; Barner vy. Bayless, 
134 Ind. 600, 33 NE 907, 34 NE 502; 
Hull v.’ Louth, 109 Ind. 315, 10 NH 
270, 58 AmR 405; Smith v. McKean, 
99 Ind. 101; Gillette v. Hill, 96 Ind. 
601; Hill ww... bazen,.293- Ind... £09; 
Dickson, v. Rose, 87 Ind. 103; Kolle 
v. Foltz, 74 Ind. 54; Smith v. David- 
son, 45 Ind. 396; Cruzan v. Smith, 41 
Ind. 288; Montmorency Gravel Road 
Co. v. Rock, 41 Ind. 263; Anderson v. 
Huey, 38 Ind. 280; Leffel v. Leffel, 35 
Ind. 76; Lagrange County v. New- 
man, 35 Ind. 10; Roberts v. Smith, 34 
Ind. 550; Logansport v. Wright, 25 
Ind. 512; Boos v. Siegmund, 45 Ind. A. 
284, 90 NE 781; Henry v. Central 
Trust Co., 40 Ind. A. 369, 82 NE 120; 
Indianapolis Northern Tract. Co. v. 
Harbaugh, 38 Ind. A. 115, 78 NE 80; 
Leedy v. Capital Nat. Bank, 35 Ind. 
A, 247, 73 NE 1000; Peterson v. Hr- 
win, 28 Ind. A. 330, 62 NE 719; Locke 
Vv. SS cael Wils. ; 

owa.—Morgan v. Webster County, 
15 Iowa, 595. 

Ky.—Providence Washington Ins, 
Co. v. Paducah Towing Co., 89 SW 
122, 28 KyL 622; Day v. Adams, 50 
SW 2, 20 KyL 1827; Beeler v. San- 
didge, 49 SW 5383, 20 KyL 1581; 
American Mut. Aid Soc. v. Bronger, 
91 Ky. 406, 15 SW 1118, 12 KyL 971; 
Forbes v. Kentucky Mut. Security 
Fund Co. 14 KyL 811; Stincey_ v. 
Bourne, 14 KyL 398; Planters’ Nat. 
Bank v. Unverzagt, 13 Kyl 972; 
Stack v. Blanford, 11.KyL 859; Neale 
v. Butler, 11 KyL 329; Arstman v. 
Thoma, 4 KyL 430. 

Md.—Cadwalader v. Price, 111 Md. 
310, 73 A 273, 134 AmSR 603, 19 Ann 
Cas 547. 

ass.—Given vy. Johnson, 213 Mass. 
O51, 7100 NE 369. 

Mich. —Rice v. Muskegon, 150 Mich. 
679, 114 NW 661; Sparling v. Smelt- 
zer, 140 Mich. 461, 103 NW _ 1131; 
Weist v. Morlock, 116 Mich. 606, 74 
NW 1012; Belleville Sav. Bank Vv. 
Richardi, 56 Mich. 453, 23 NW 87; 
Chatterton v. Parrott, 46 Mich. 432) 
9 NW 482; Feller v. Green, 26 Mich. 
10; McMillan v. Gilt Hdge Cheese 


Factory, 23 Mich. 544; Peabody v. 
McAvoy, 238 Mich, 526; Wright v. 
Wilson, 17 Mich. 192; Tillman vy. 


fuller, 13 Mich. 113. 

Mo.—Empire Bldg. Co. v. Hopkins, 
204 Mo. 648, 103 SW 66; Zahm vy. 
Royal Fraternal Union, 154 Mo. A. 70, 
tg SW 374. 

. Y.—Ross v. Caywood, 162 N. Y. 
25D. 56 NE 629; Donellan v. Ketchum, 
78 ‘App. Div. 144, 79 NYS 484; Steam 
Fitters, etc., Nat. Protective Assoc. 
v. Cumming, 53 App. Div. 227, 65 
NYS 946, 31 NYCivProc 145 [aff 170 
INGE Ys, 315, 63 NE 369, 88 AmSR 648, 
58 LRA 1351; Goldstein Vv. Guedalia, 
40 App. Div. 451, 58 NYS 167, 29 NY 
CivProc 214; Thompson v. Schwartz, 
39 App. Div. 658, 57 NYS 416; Stiefel 
v. New York Novelty Co., 12 App. 
Div. 266, 42 NYS 511; Hatch v. Fo- 
gerty, 30 N. Y. Super. 488; May v. 
Menton, 21 Misc. 321, 47 NYS 179 
[aff 20 Misc. 723, 45 NYS 1047]; 
Hedges v. Polhemus, 14 Mise. 309, 
35 NYS 709; Forgotston vy. Brafman, 
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AlbLJ 476 
N. C.—Smith v. Kron, 109. INzee-; 
103, 13 SE 839; Chastain v. Coward, 


19 N. C. 543. 

Pa.—Kingston v. Lehigh Valley 
Coal Co., 236 Pa. 350, 84 A 820, 41 
LRANS 1059; Wickham v. Taylor, 
225 Pa. 246, 74 A 63; Swope v. Sny- 
der, 209 Pa. 352, 58 A 669; Sober v. 
Moony, 48 Pa. Super. 92; Dunmore 
Borough School Dist. v. Wahlers, 28 
Pa. Super. 35; Fleer v. Reagan, 24 
Pa. Super. 170. 

S. D.—Somers v. Somers, 33 S. D. 
551, 146 NW 716; age v. Ryan, 24 
Ss. D. 41, 123 NW 6 

Tex.—Kemp Vv. nverett, (Civ. A.) 
126 SW. 897 [cit Cyc]. 

Wash.—Irwin v. Olympia Water 
Works, 12 Wash. 112, 40 P 6387 

Wis.—State v. Milwaukee Electric 
R., etc., Co., 144 Wis. 386, 129 NW 
623, 140 AmSR 1025. 

[a] Unless exceptions are taken 
to the conclusions of law or fact the 
only question determinable is, in 
some jurisdictions, whether the plead- 
ings support the judgment. Utley v. 
Sisk, 16 KyL 60; King v. Walker, 15 
KyL 605; Stincey v. Bourne, 14 KyL 
398; New York Mut. L. Ins. Co. v. 
Gividen, 13 KyL 970; Bridgeford v. 
Woodbury, 13 KyL 636; Neale v. But- 
ler, 11 KyL 329; Arstman v. Thoma, 
4 KyL 430; Continental Ins. Co. ‘v. 
Milliken, 64 Tex. 46; Biggerstaff v. 
Murphy, (Tex. Civ. A.) 21 SW 1773; 
McKee v. Price, 3 Tex. A. Civ. Cas. 
§ 3386. See also Weist v. Morlock, 
116 Mich. 606, 74 NW 1012. 

[b] Where judgment is rendered 
on an agreed case exception must be 
taken to the decision or conclusions 
of law upon such agreed case. Geisen 
v. Reder,.151. Inds 529;):51 NE ‘353, 


°1060; Shelbyville v. Phillips, 149 Ind. 


552, 48 NE 626; North v. Barringer, 
147 Ind. 224, 4€ NE 531; Pennsylvania 
Co. v. Niblack, 99 Ind. 149; Hall v. 
Pennsylvania Co., 90 Ind. 459; War- 
rick Bldg., etce., Assoc. v. Hougland, 
90 Ind. 115; Oppenheim v. Pittsburgh, 
etc., CRs Co., +35 Inds-471: “hoftontve 
Moore, 83 Ind. 112; Fisher v. Purdue, 
48 Ind. 323. 

[c] A memorandum decision filed 
by the trial court in deciding ques- 
tions taken under advisement does 
not constitute findings of fact and 
conclusions of law to which excep- 
tions must be taken. Gould v. Mc- 
Cormick, 75 Wash. 61, 134 P 676, 47 
LRANS 765. 

8. Midland R. Co. v. Dickason, 130 
Ind. 164, 29 NE 775; Forbes v. Ken- 
tucky Mut. Security Fund Co., 14 
KyL 811; Smith v. Fowler, 5 KyL 
925; Chatterton vy. Parrott, 46 Mich. 
432, 9 NW 482. 

4. Bluff City Lumber Co. v. Floyd, 
70 Ark. 418, 68 SW 484; Solomon v. 
Reese, 34 Cal. 28; Shaw v. Nachtwey, 
43 Iowa 653; Brown v. Kern, 21 Wash. 
214,057 JP 198. 

5. Sheeks v. State, 156 Ind. 508, 
60 NE 142; Smith v. Davidson, 45 
Ind. 396; Lynch v. Jennings, 43 Ind. 
276; Cruzan v. Smith, 41 Ind. 288. 

6. Smith v. Davidson, 45 Ind. 396; 
Roberts v. Smith, 34 Ind. 550; Boos 
v. Seigmund, 45 Ind. A. 284, 90 NE 
781; Providence Washington Ins. Co. 
v. Paducah Towing Co., 89 SW 722, 28 
KyL 622; American Mut. Aid Soc. v. 
Bronger, 91 Ky. 406, 15 SW 1118, 12 
KyL 971. And see infra § 843. 

7. Smith v. Davidson, 45 Ind. 396. 

8. Glass v. Wiles, (Tex.) 14 SW 
225; Hess v. Dean, 66 Tex. 663, 2 SW 
727; Moore v. Moore, (Tex. Civ. A.) 
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to authorize a review of the action of the court 
below in failing or refusing to file conclusions of 
law,’ or a review of its failure to file aes of 
fact and conclusions of law separately.® 
jurisdictions, however, there are exceptions or limi- 
tations: to the general rule requiring exceptions to 
the conclusions of law or decision and to the failure 
to file conclusions of law.?° 


165,84 NYS 237; Robertson v. Stillings, 18;159 SW 896; Kemp v. Everett, (Tex. 


In some 


Exceptions to the trial 


Civ. A.) 126 SW 897 [cit Cyc]; Hay- 
wood v. Scarborough, (Tex. Civ. A.) 
102 SW> 469; Wetz v. Wetz, 27 Tex. 
Civ. A. 597, 66 SW 869; Crowe v. 
Brandt, 50 Wash. 499, 97 P 403. 

9. Ash vy. Scott, 76 Iowa 27, 39 NW. 
924;°- Wrigglesworth v. Wriggles- 
worth, 45 Wis. 255. 

10. [a] In Missouri, where the 
conclusions of fact reached are not 
merely in writing but are also incor- 
porated into and made a part of the 
judgment itself, no exceptions are 
necessary. to authorize a review of 
the conclusions of law reached by the 
trial court upon the facts found. The 
findings stand as a special verdict or 
an agreed case; and unless the con- 
clusions of law upon the facts found 
are correctly pronounced the judg- 
ment must be reversed. Blount v. 
Spratt, 113 Mo. 48, 20 SW 967; Ran- 
nells v. Isgrigg, 99 Mo. 19, 12 SW 
343; Gage v. Gates, 62 Mo. 412; Sut- 
ter v. Streit, 21 Mo. 157; Munford v. 
Wilson, 15 Mo. 540; Steele v. John- 
son, 96 Mo. A. 147, 69 SW 1065; Hill 
v. Combs, 92 Mo. A. 242; Freeman v. 
Hemenway, 75 Mo. A. 617. 

[b] In New York (1) it has been 
held that, under Code Civ. Proc. § 
1022, providing that, where a judg- 
ment is rendered on a decision of the 
court which does not state separate-- 
ly the facts found, on exception to 
the decision the court on appeal shall 
review questions of fact and of law, 
where a judgment is rendered for 
plaintiff on a decision of the court 
defendant’s failure to except to the 
decision will not prevent a*review of 
the questions of law presented by his 
appeal. Clements v. Beale, 53 App. 
Div. 416, 65 NYS 1093. (2) Under 
the above section an exception to the 
decision is not necessary to enable 
the appellate court to review excep- 
tions as to the admission of evidence. 
Piltz v. Yonkers R. Co., 83 App. Div. 
29, 82 NYS 220. (3) In an action to 
construe a will, in which an estop- 
pel by former adjudication by the 
surrogate was interposed, the failure 
to except to a conclusion that the 
decree was valid and binding and a 
final adjudication does not deprive a 
party of the right to assert on ap- 
peal that a particular matter was 
not adjudicated by the surrogate’s 
decree. Morton Trust Co. v. Sands, 
195 N. Y. 28, 87 NE 783 [rev 122 App. - 
Div. 691, 107 NYS 698]. (4) And the 
trial court’s finding that a former 
judgment in an action to construe a 
will is not res judicata, being purely 
a conclusion of law, is reviewable on 
appeal from the appellate division, 
although no exception has been taken 
to the finding. Jones v. Bevillard, 
209 N. Y. 446, 103 NE 719. 

[ec] In Oregon, under Ballinger & 
C. Comp. St. § 172, providing that no 
exception need be taken or allowed 
to any decision on a matter of law 
when the same is entered in the jour- 
nal or made wholly on matters in 
writing or on file in the court, as find- 
ings in law actions are entered in 
the journal the failure of the trial 
court to find on a counterclaim may 
be reviewed on appeal, although no 
exception was taken to such failure 
to find. Louie Chung v. Stephenson, 
50 Or. 244, 89 P 386, 805. 

[ad] In ‘Washington it is held that 
a litigant need not except to conclu- 
sions of law, even though Reming- 
ton & B. Code § 383 provides for the 
manner of taking such exceptions. 
Katterhagen v. Meister, 75 Wash. 112, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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court’s conclusions of law are not necessary to the 
contention on appeal that the findings of fact do not 


support the judgment or decree."! 


Sufficiency of exceptions. The exceptions must be 
specific, and if the conclusions of law or decision 
contain more than one proposition the exception 
must be directed to the proposition deemed erro- 
neous;!* but if there is only one proposition in- 
volved a general exception will be sufficient.1% 
has also been held that a general exception will be 
sufficient if all the propositions are erroneous.!4 
In Indiana exceptions to 
conclusions of law admit that the facts stated in the 
finding were correctly found, but deny that the law 
Such an admission, 


Effect of exceptions. 


has been correctly applied.?® 


134*P 673; Hallidie Co. v. Washing- 
ton, Brick, ete: Co; 70> Wash. * 80; 
126 P 96. But compare Cornthwaite 
v. Barrington Transp. Co., 55 Wash. 
389, 104 P 609; Shaw v. Benesh, 37 
Wash. 457, 79 P 1007. 

[e] In an equity case it is not 
necessary for a party to except to 
statements made in an _ informal 
opinion in order to raise on appeal 
questions covered by such opinion. 
Mcintyre v. Johnston, 68 Wash. 323, 
115 P* 509. 

11. Western Mfg. Co. v. Peabody, 
19 N. D. 112, 122 NW 332; Adams v. 
Washington Brick, etc., Co., 38 Wash. 
243, 80 P 446; Towsley v. Ozaukee 
County, 60 Wis. 251, 18 NW. 840; 
Wisconsin River Impr. Co. v. Lyons, 
ae 61; King v. Ritchie, 18 Wis. 

12,. Colbys v.. Day, 177. Nv Y.548 
mem, 69 NE 367 [rev 75 App. Div. 
211, 77 NYS 1022]; Murray v. Bab- 
bitt, 10 Misc: 365, 31 NYS 17; East 
Franklin Tp. Overseers v. Rayburn 
Tp. Overseers, 23 Pa. Super. 522 
(general exception insufficient) ; 
Sloan v. Hunter, 65 S. C. 235, 43 SE 


788; State v. Pilotage Comrs., 62 
S. C. 511, 40 SE 959; Pease v. Clay- 
ton, 62 Wash. 26, 112 P 943; Sno- 


homish River Boom Co. v. Great 
Northern R. Co., 57 Wash. 693, 107 P 
848; Crowe v. Brandt, 50 Wash. 499, 
}e fos Sats aie 

[a] Insufficient exceptions.—The 
following exceptions have been held 
insufficient: (1) “To the ruling con- 
clusions of law . . . and to each 
and every thereof.” Ward v. Craig, 
ST Ne AY 4, 5508 (2), Toveach™ off the 
findings of law.” Riley v. Sexton, 32 
Hun (N. Y.) 245. (3) An exception 
that the court erred in not holding 
that acts of the general assembiy 
passed prior to 1880, providing for 


the perpetuity of homesteads, were 
unconstitutional. Sloan v. Hunter, 
GbutS a Cr 2905 4 oe Oi SS. Gh) OI a 


petition for mandamus to compel de- 
fendants to pay certain pilotage, an 
exception that the court erred in 
finding relator entitled to the pilot- 
age fees is too general‘to be consid- 
ered. State v. Pilotage Comrs., 62 
Srice 511! 4202S "959°" "(5)" When the 
law and facts in an ordinary action 
are submitted to the court without 
the intervention of a jury, and the 
court states its conclusions of fact 
and its conclusions of law separately, 
followed by its judgment, immediate- 
ly following which appear the words, 
“to this judgment the defendant ex- 
cepts,” the exception cannot be re- 
garded as extending to the conclu- 
sions of law, although they are em- 
braced in the same writing with the 
judgment. Stincey v. Bourne, 14 KyL 
398 


[b] A joint or general exception 
to two or more propositions or con- 
clusions of law (1) is insufficient for 
the separate review of each. Nelson 
v. Cottingham, 152 Ind. 135, 52 NE 
702; Davis v. Seybold, 27 Ind. A. 
510, 61 NE 743; Sweitzer v. Heasley, 
13 Ind. A. 567, 41 NE 1064; Colby v. 
Day, 177 N. Y. 548 mem, 69 NE 367 
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however, is only for the purpose of the exceptions,*® 
and does not preclude the party excepting from 


questioning the correctness of the findings of fact 


It 


pends.?® 


[rev.75 App. Div. 211, 77 NYS 1022]. 
(2) Where an action is tried by the 
court, and its written decision em- 
braces a series of distinct proposi- 
tions, some of fact and some of law, 
a general exception to the whole will 
not be sufficient to obtain a review of 
the questions decided. Taft v. Kes- 
sel, 16 Wis. 273. (3) At any rate 
such an exception cannot be sus- 
tained if any of the conclusions of 
law are correct. Heaston v. Hunting- 
ton County, 153 Ind. 439, 53 NE 837; 
Kline v. Huntington County, 152 Ind. 
321, 51 NE 476; Clause Printing-Press 
Co. v. Chicago Trust, ete., Bank, 145 
Ind. 682, 44 NE 256; Schrage v. Mc- 
Coy, 28 Ind, A. 434, 63 NE 50; Rader 
v. Sheets, 26 Ind. A. 479, 59 NE 1090; 


Hildebrand v. Sattley Mfg. Co., 25 
Ind. A. 218, 57 NE 594; Germania 
mins: Cov. stewart, 13" Inds .tAS 


627, 42 NE 286; Taft v. Kessel, 16 
Wis. 273. (4) Where the court states 
three conclusions of law, to the first 
of which no objection is made, the 
same being correct, an exception that 
the “defendants separately except to 
the conclusions of law, which excep- 
tions are by the court overruled, and 
the defendants except,’ does not pre- 
sent any question for review, since 
all of the conclusions of law were 
not bad. Rader v. Sheets, supra. 
{c] Exceptions held sufficient.— 
(1) Henkle v. Keota, 68 Iowa 334, 27 
NW 250; Weeks v. New York, : 
RI SCow 207 sEN oY 1905. SL OOP IN EN 79 
[rev 145 App. Div. 535, 129 NYS 888]; 
Sutherland vy. Kirkland, (Tex. Civ. 
A.) 184 SW 851 (failure to file). (2) 
An ‘exception, taken at the time of 
the signing of findings, that defend- 
ant excepts to each and every part of 
each of the findings of fact and con- 
elusions of law, and which then enu- 
merates such findings and conclu- 
sions by number, is sufficient. Young 
v. Borzone, 26 Wash. 4, 66 P 135, 421. 
(3) And a special exception to the 
conclusions of law where the case is 
tried without a jury and the judge 
makes a special finding is sufficient 
on a case made to raise the point 
that-the facts do not support the 


judgment. Perkins v. Nugent, 45 
pee: 156, 7 NW 757. See infra § 
827. 

18. Henkle v. Keota, 68 Iowa 334, 


27 NW 250; Eckerson v. New York, 
80 App. Div. 12, 80 NYS 168 [aff 176 
N. Y. 609 mem, 68 NE 1115 mem]; 
Cythe v. La Fontain, 51 Barb. (N. 
Y.) 186. See also Western Union Tel. 
Co. v. Trissal, 98 Ind. 566. 

[a] Where the court files a deci- 
sion, stating the grounds thereof, 
under Code Civ. Proc. § 1022, as 
amended, a single general exception 
is sufficient to call for a review of all 
questions on appeal. New York 
Health Dept. v. Weeks, 22 App. Div. 
110, 47 NYS 9138, 27 NYCivProc 37. 


14, Paine v. Voorhees, 26 Wis. 
522. 
15. Barney v. Yazoo Delta Land 


Co., 179 Ind. 337, 101 NE 96; Blair v. 
Blair, 131 Ind. 194, 30 NE 1076; State 
v. Vogel, 117 Ind. 188, 19 NE 1773; 
Phelps v. Smith, 116, Ind. 387, 17 NE 


on a motion for new trial.1* 

[§ 827] f. Judgment, Order, or Decree.'* 
less required by statute or rule of court, a judg- 
ment, decree, or final order, based upon the verdict 
of a jury or upon findings and conclusions by the 
court on a trial or hearing without a jury, need not 
be excepted to in order that if may be reviewed on 
appeal or error, but it is sufficient if. exceptions 
were taken below to rulings or decisions upon which 
the validity of the judgment, order, or decree de- 
In some jurisdictions, however, by stat- 
ute or rules of practice, proper exceptions are nee- 


Un- 


602, 19 NE 156; Neisler v. Harris, 115 
Ind. 560, 18 NE 39; Warren v. Sohn, 
112 Ind. 213, 13 NE 863; Gardner v. 
Case, 111 Ind. 494, 13 NE 36; Wynn 
v. Troy, 109 Ind. 250, 9 NE 73; Quilt 
v. Gallivan, 108 Ind. 235, 9 NE 99; 
Lake Erie, etc., R. Co. v. Griffin, 107 
Ind. 464, 8 NE 451; Burdge vy. Bolin, 
106 Ind. 175, 6 NE 140, 55 AmR 724; 
Kurtz v. Carr, 105 Ind. 574, 5 NB 
692;, Bass v. Elliott, 105 Ind. 517, 5 
NE 663; Hedges v. Keller, 104 Ind. 
479, 3 NE 832; Helms v. Wagner, 102 
Ind. 385, 1 NE 730; State v. Emmons, 
99 Ind. 452; Kinsey v. State, 98 Ind; 
351; Fairbanks v. Meyers, 98 Ind. 92; 
Dodge v. Pope, 93 Ind. 480; Gregory 
v. Van Voorst, 85 Ind. 108; Braden: 
v. Graves, 85 Ind. 92; Bertelson v. 
Bower, 81 Ind. 512; Gauntt v. State,. 
81 Ind. 137; Robinson v. Snyder, 74- 
Ind. 110; Lockwood v. Dills, 74 Ind. 
56; Hartman v. Aveline, 63 Ind. 344, 
30 AmR 217; Curry v. Miller, 42 Ind. 
320; Cruzan v. Smith, 41 Ind. 288; 
State v. Jackson, 52 Ind. A. 254, 100 
NE 479; Barker v. McClelland, 50 Ind. 
A. 296, 98 NE 300; State v. Central 
States Bridge Co., 49 Ind. A. 544, 97 
NE 803; Stults v. Nelson, 49 Ind. A. 
208, 97 NE 21; Pittinger v. Ramage, 
40 Ind. A. 486, 82 NE 478; Miedreich 
v. Bank, 40 Ind. A. 393, 82 NE 117; 
Henry v. Central Trust Co., 40 Ind. 
A. 369, 82 NE 120; Halstead v. Sigler, 
35 Ind. A. 419, 74 NE 257; F. C. Aus- 
tin Mfg. Co. v. Smithfield Tp., 21 Ind. 
A. 609, 52 NE 1011; Indiana, ete. R. 
Co. v. Doremeyer, 20 Ind. A. 605, 50 

NE 497, 67 AmSR 264. 
16. Robinson v. Snyder, 74 Ind. 
93 Ind. 480; 


17. Dodge v. Pope, 
Bertelson v. Bower, 81 Ind. 512; Rob- 
inson v. Snyder, 74 Ind. 110, 113; 
Gray v. Taylor, 2 Ind. A. 155, 28 NE 
220. “A party who excepts to the 
conclusions of law does not conclude 
himself from controverting the facts 
stated in the special finding. A Ws 
When the exception is overruled, the 
party may then, by his motion for a 
new trial, present the question of 
the correctness of the finding of 
facts.” Robinson vy. Snyder, supra. 

18. Amount or expense of recov- 
ery or relief see infra § 829. 

pe etek or dismissal see supra § 


On report of referee, master, or 
auditor, etc. see infra § 838. 

Orders before trial or hearing see: 
supra § 806. 

Orders with respect to pleadings 
see supra §§ 804, 805. 

Sufficiency of evidence to support 
paousdeHt, order, or decree see infra 

19. U. S—Fellman v. Royal. Ins. 
Co., 185 Fed. 689, 107 CCA 637 [den 
reh 184 Fed. 577, 106’ CCA 557]. 

Cal.—Thompson v. Hancock, 51 Cal. 
110; Saul v. Moscone, 16 Cal. A. 506,. 
118 P 452. 

Colo.—Parkdale Fuel Co. v. Taylor, 
23- Colo. A. 80, 127 P 252. 

Ga.—Groover vy. Inman, 60 Ga. 406. 

Ill.—Alexander v, Potts, 151 Tll. A- 
587 (under municipal contract); Wolf 
v. Scully, 137 Ill. A. 87 (holding that 


940 [3C.J.] 


essary in order that a party may challenge the con- 
clusion of the lower court upon the facts, or upon 


prior to the amendment of 1907 no 
exception was necessary for a review 
of a judgment of the municipal court 
of Chicago). 

34 Ind. 


72. 

Iowa.—Clement v. Drybread, 108 
Iowa 701, 78 NW 235; Haefer v.Mul- 
lison, 90 Iowa 372, 57 NW _ 8938, 48 
AmSR 451; What Cheer vy. Hines, 86 
Iowa 231, 53 NW 126; Gulliher v. 
Chicago, etc., R. Co., 59 Iowa 416, 13 
NW 429; Aldrich v. Price, 57 Iowa 
151, 9 NW 376, 10 NW 339. But see 
Ferguson v. Lucas County, 44 Iowa 
701; Moore vy. Daniels, 20 Iowa 596. 

Kan.—Wyandotte County v. Ar- 
nold, 49 Kan. 279, 30 P 486; Brown v. 
Tuppeny, 24 Kan. 29; Kcehler v. Ball, 
2 Kan. 160, 83 AmD 451. 

HEDIS —-Maryland Casualty Co. 
Ballard County Bank, 134 Ky. 354. 
120 SW 301; Talbott v. Campbell, 67 
SW (53) 23 -Ky Li. 2198: Crayeraft v: 
Duncan, 6 KyL 651. , 
' Nebr.—State v. Bartley, 56 Nebr. 
810, 77 NW 438; Erck v. Omaha Nat. 
Bank, 43 Nebr. 613, 62 NW 67. 
Y.—Dainese v. Allen, 36 N. Y. 
Sinet 98, 14 AbbPrNS 363. 

N. C.—An appeal is per se an ex- 
ception to a judgment. Ullery v. 
Guthrie, 148 N. C. 417, 62 SE 552; 
Miller, vy... Coxe, 133. N.C... 578,45; SE 
940; Cape Fear, ete., R. Co. v. Stew- 
art, 182 N. C. 248, 43 SE 638; Baker 
v. Dawson, 131 N. C. 227, 42 SE 588; 
Wilson v. Beaufort County Lumber 
Co., 131 N. C. 163, 42 SE 565; Strauss 
v. Wilmington, 129 N. C.-99, 39 SE 
772; Delozier v. Bird, 123 N. C. 689, 
31 SE 834; Reade v. Street, 122 N. C. 
301, 30 SH 124; Sutton v. Walters, 118 
N.C. 495, 24 SE 357; Cummings ‘v 
Huffman, 113 N. C. 267, 18 SH 170. 
But see Jones v. Benbow, 122 N. C. 
508, 29 SE 774. 

Oh.—Justice v. Lowe, 26 Oh. St. 
372; Commercial Bank vy. Bucking- 
ham, 12 Oh. St. 402. 

S. D.—State v. Brown, 25 S. D. 74, 
125 NW 294 (judgment deemed ex- 
cepted, to under statute); Long v. 
Collins. 1b, =S.u Dr 259525838 = IN Wer 57. 
(final order in proceeding to set off 
judgments deemed excepted to under 
statute). 

Wash.—By express statutory pro- 
vision it is not necessary to take an 
exception to a decision embodied in 
the judgment. Rohlinger v. Coletta 
Land, etc., Co., 64 Wash. 348, 116 P 
1095; Hamilton v. Witner, 50 Wash. 
689, 97 P 1084, 126 AmSR 921 (error 
in rendering judgment for costs); 


Spencer v. Commercial Co., 36 Wash. 


374, 78 P 914 (holding that, where 
the allowance of an attorney’s fee is 
a part of the judgment, it is deemed 
excepted to and the question of the 
validity of the allowance may be 
raised on appeal); Fisher v. Puget 
Sound Brick, etc., Co., 34 Wash. 578, 
76 P 107; Woodhurst v. Cramer, 29 
Wash. 40, 69 P 501. 

W. Va.—State v. Keadle, 63 W. Va. 
645, 60 SE 798; Parks v. Morris, 63 
W. Va. 51, 59 SE 753; Kyle v. Con- 
rad,“ 25. W.. Viaw 760. 

Wis.—Billington v. Eastern Wis- 
consin R., ete., Co., 137 Wis. 416, 119 
NW 127; Wunderlich v. Kalkofen, 134 
Wis. 74, 113 NW 1091. 

Wyo.—Nichols vy. Weston County, 
13 Wyo. 1, 76 P 681, 3 AnnCas 543. 

oy see infra text and note 22 et 
se 

fal Judgments by default.—The 
general doctrine has also been held 
applicable to judgments taken by de- 
fault. Legere v. Stewart, 17 Colo. 
An tA72, 68 Psl059s Laughlin v. Main, 
63 Iowa 580, 19 NW 6738; Robyn v. 
Chronicle Pub. Co., 127 Mo. 385, 30 
SW 130; Tucker v. Inter-State Life 
Assoc., 2: Neen GC’. 796,. 17 SE 532. 
Contra Brooks v. Breeding, 32 Tex. 
752: 

Amount or expense of recovery, or 
relief see infra § 829. 


APPEAL AND ERROR 


Sufficiency of evidence see infra § 
28 


20. U. S.—Gibson v. Luther, 196 
Fed. 203, 116 CCA 385. 

Ala.—Wallace v. North Alabama 
Tract. Co., 145 Ala. 682, 40 S 89; 
Western Union Tel. Co. v. White, 129 
Ala. 188, 30 S 279; Alabama Fruit 
Growing, etc., Assoc. v. Garner, 119 
Ala. 70, 24 S 850 [foll Hood v. Pio- 
neer Min., etc., Co., 95 Ala. 461, 11 S 
10]. 

Colo.—Martin v. Payne, 50 Colo. 
171, 114 P 486; Lindsley v. Lewis, 49 
Colo. 289, 112 Pp 5388s Ott ve Braun, 48 
Colo. 417, 110, e735 Schuch wv. Harts- 
horn, 48 Colo. 351, 109 P 1110; Wash- 
ington County v. Murray, 45 Colo. 
115, 100 P 588; Hrie Min., etc., Co. v. 
Gearing, 43 Colo. 181, 95 P 300; Bon- 
Mell svasGaill)  4tPColoy (59ers wher 
Spears v. Pechstein, 36 Colo. 328, 84 
P 979; Smith v. Mock, 33 Colo. 154, 
79 P 1011; Means v. Stow, 31 Colo. 
282, 73 P 48; -Alta, Inv. Co. v.. Wor- 
den, 25 Colo. 215, 53 P 1047; Norris 
vy. Colorado Turkey Honestone Co., 
22° Colow 162, 43-P.21024-—Jewell v. 
Shaw, 19 Colo. A. 354, 75 P 28; Alt- 
man y. Hoffman, 18 Colo. A. 283, 71 
P 395; Pedrick v. Anderson, 10 Colo. 
A. 541, 51 P 1012; Nelson vy. Jenkins, 
9 Colo. A. 420, 48 P 826. , 

Ga.—Williams v. Mercer, 137 Ga. 
39, 72 SE 341; Mertins vy. Pritchard, 
135 Ga. 643, 70 SE 328; Hadaway v. 
Mason, 133 Ga. 722, 66 SH 918; Mor- 
ris v. Dougherty, 132 Ga. 346, 63 SH 
1114; Thomas v. Clarkson, 125 Ga. 
72, 54 SE 77, 6 LRANS 658; Mont- 
gomery v. Reynolds, 124 Ga. 1053, 53 
SE 512; Baker v. Moor, 84 Ga. 186, 
10 SE 737; Davidson vy. Rogers, 80 
Ga. 287, 7 SE 264; Littleton v. Spell, 
77 Ga. 227, 2 SE 935; Killen v. Comp- 
ton, 60 Ga. 116; Carpenter v. Sand- 
ersville First Nat. Bank, 13 Ga. A. 
497, 79 SE 360; Dubberly v. Kick- 
lighter, 12 Ga. A. 584, 77.SE 914; 
Farmers’ Oil, ete., Co. v. Southern 
Refining Co., 10 Ga. A. 415, 73 SH 
350; Whidden v. Merry, 8 Ga. A. 564, 
69 SE 1085; Simmons vy. Peagler, 7 
Ga. A. 252, 66 SE 629; Jones v. Poole, 
balGareAg 13,5 62.5) ideo Caroling 
Locust Pin, ete., Co. v. Chattanooga 
Machi Co.,, 3 Gaz Az 732, 60:-SE) 375" 
Atlantic Coast Line R. Co. v. Yesbik, 
3 Ga. A. 196, 59 SE 716; Bell v. New 
Orleans, etc., R. Co., 2 Ga. A. 812, 59 


‘SE 102; Ax Breeches Mfg. Co. v. Bird, 


1.Ga. A. 40; 57 SH 975. 

Ill.—Peo. v. Wabash R. Co., 248 
Tll. 540, 94 NE 137; Peo. v. Waite, 237 
Ill, 164, 86 NE 572; Grand Pac. Hotel 
Co. (Ni, Pinkerton,) (20-72 Ty 61,5 75 aNe 
427 [aff 118 Ill. A. 89]; Alton v. Fos- 
ter, 207 Ill. 150, 69 NE 783; Bailey v. 
Smith, 168 Ill. 84, 48 NE 75; Lowther 
v..HMelipse, Oil, .etes. :Co.,.165 .011,.-A. 
438; Perkowitz v. Stosskopf, 155 I1l. 
A. 431; Hussey v. Gourley, 150 Ill. A. 
548; Farris v. Baltimore, etc., R. Co., 
143 Ill. A. 208; Baumeister vy. Fink, 
141 Ill. A. 372; Rosenweig v. McDer- 
maid,.-135. Tll. -A.. 595; Myreen_ v. 
Smith, 127 Ill. A. 426; Henion v. Vav- 
rik, 126 Ill. A. 292; Coppenbarger v. 
Scroggins, 123 Ill. A. 599; Hawley v. 
Huth, 114 Ill. A. 29; Harrison v. Boet- 
ter, 88 Ill, A. 549; Gilbert v. Sprague, 
88 The A. 508 [rev on other grounds 
196 Ill. 444, 68 NE 993]; Wehrheim 
v. Thiel Detective Co., 87 TH. A. 565. 

Ind.—Higgins v. Kendall,, 73 Ind. 
522; Linsman v. Huggins, 44 Ind. 474; 
Coffin v. Evansville, ete. R. Co, 7 
Ind. 413; Montgomery v. Jones, 5 
Ind. 526; Seitz v. Schmidt, Wils. 437; 
Masterson v. Southern R. Co., 81 NE 
730; Dederick v. Brandt, 16 “Ind. A. 
264, 44 NE 1010. 

Towa. —Gillespie v. Ashford, 125 
Iowa 729, 101 NW 649; Turbott v. 
Crawford, 80 NW 311; Smith . v. 
Smith, 99 Iowa 747, 68 NW 721. 

Mich.—Wilson v. Medler, 140 Mich. 
209, 103 NW 548; Chatterton v. Par- 
rott, 46 Mich. 432, 9 NW 482. 

Mo.—CritchfieId v. Linville, 140 Mo. 
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the propriety of the final judgment, order, or de- 
cree;*° and a proper exception is necessary in order 


191, 41 SW 786; Wenst v. Schroeder, 
40 Mo. 602; Holliday- -Klotz Land, 
eteCxECo.nvs T, J. Moss ‘Tie Co., 96 Mo. 
A. 57, 69 SW 671. 

Mont.—Baker v. Butte City Water 
Cos 28 Mont. 222, 72 P 617, 104 AmSR 

83. 

N. H.—Perry v. Maryland Casualty 
Co., 75 N. H. 199, 72 A 369; Chamber- 
lain: Vv. Tuttley (> Nee tian ee ens 
25 LRANS 604. 

N. M.—Goode v. Colorado Inv. 
Loan Co., 16 N. M. 461, 117 P 856. 

Okl.—Oklahoma Moline Plow Co. v. 
Smith, 41 Okl. 498, 139 P 285; Kuhl- 
mae v. Williams, 1 Okl. 136, 28 P 
867. 

Pa.—Thomas v. Borden, 222 Pa. 
184, 70 A 1051; Beatty v. Harris, 205 
Pa. 377, 54 A 1031 (decree); Keefer 
v. Pacific Mut? i Ins. Cos 201) Bay 
448, 51 A 366, 88 AmSR 822 (judg- 
ment entered on question of law re- 
served); Hummel’s App., 1 Pa. Cas. 
410, 5 A 669; Hoffman v. Strong, 49 
Pa. Super. 546; Heil v. South Easton 
Water Co., 49 Pa. Super. 384; Merritt 
v. Lehigh Valley R. Co., 49 Pa. Super. 
219 (judgment non obstante vere- 
dicto) 3. Mittin 20 p..) Poor Dist. ave 
Schuylkill County Poor Dist., 37 Pa. 
Super. 611. But, since the act of May 
11, 1911 (P., lL. 279), the appellate 
court may consider an appeal in an 
equity case, although no exception 
was taken to the final decree, if the 
decree itself appears in the record. 
Carlin y. Ancient Order of Hiber- 
nians, 54 Pa. Super. 512. 

R. I.—Fales v. Fales, 29 R. I. 303, 
70 A 965. 

Ss. C—Duke v. Postal Tel. Cable 
Co., rx S. C. 95, 50 SE 675; Peeples 
v. Cummings, 45 Sree 10x. 23 SE 730; 
Knox v. Moore, 41 S. C. 355, 19 SE 
683; Wilson v. Kelly, 19 S. C. 160. 

Tex.—Meisner v. Taylor, 56 Tex. 
Civ. A. 187, 120 SW 1014; Gloor v. 
tas: 47° Tex. Civ. ‘A. 519, 105 SW 

Vt.—Fife v. Cate, 85 Vt. 418, 82 A 
741 (exceptions to report of chancel- 
lor); McKane v. Gordon, 85 Vt. 253, 
81 A 637; Jenness v. Simpson, 84 Vt. 
127, 78 A 886 (judgment irregular be- 
cause prematurely entered); National 
Lead Co. v. Montpelier Hardware Co., 
73 Vt. 119, 50 A 809. 

Va.—Moses v. Cromwell, 78 Va. 
671; Johnson vy. Wagner, 76 Va. 587; 
Sune v. Turner, 21 Gratt. (62 Va.) 

[a] A judgment on a joint and 
several note against one defendant, 
which does not dispose of the cause 
as to the others, will not be dis- 
turbed when not excepted to below. 
Duncan vy. Scott County, 64 Miss. 38, 
8 S 204. 

[b] Order of judgment.—In New 
Hampshire there is no question for 
review where no exception was taken 
to the order of judgment. W. P. 
Chamberlain-Co. v. Tuttle, 75 N. H. 
171, 71 A 865, 25 LRANS 604. 

{c] The dismissal of a bill with- 
out hearing evidence from defendant, 
under Equity Rule No. 68, is not a 
basis for an assignment of error, as 
such action does not become final un- 
til made so by the court in passing 
on exceptions to it. Thomas y. Bor- 
den, 222 Pa. 184, 70; A 1051. 

{d] Sufficiency of exception.—(1) 
The exception to the judgment or de- 
eree, when one is required, must be 
specific and must point out the error 
relied on. Gibson v. Luther, 196 Fed. 
203,116 CCA..35; Bell, v2 Union. Bac: 
R. Co., 194 Fed.- 366, 114 CCA 326; 
Big Kanawha Leasing Con x Jones, 
45 Colo. 381, 102 P 171; Hadaway v. 
Mason, 133 Ga. 722, 66 SE 918; Wade 
Vv. Watson, 133 Ga. 608, 66 SE 922; 
Baxter v. Camp, 126 Ga. 354, 54 SE 
1036; Rogers v. Rogers, 74 Ga. 598; 
Stout v. Curry, 110 Ind. 514, 11 NE 
487; Indianapolis, ete. R. Co. v. 
Smythe, 45 Ind. 322; Sanxay v. Hun- 
ger, 42 Ind. 44; Medler v. Hiatt, 14 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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to entitle’ a party to a review of the ruling of the 
court in granting or denying a motion for judg- 


Ind. 405; Duzan v. Myers, 30 Ind. A. 
227, 65 NE 1046, 96 AmSR 341; Rob- 
inson v. Linn County, 71 Iowa 224, 32 
NW 274; Chatterton v. Parrott, 46 
Mich. 432, 9 NW 482; Baker y. Butte 
@ity Water, Co., 28 Mont: 222, 72 P 
617, 104 AmSR 683; Angevine vy. 
Jackson, 103 N. Y. 470, 9 NE 56 (to 
surrogate’s decree); Wilmington v. 
McDonald, 133 N. C. 548, 45 SE 864; 
Warlick v. Lowman, 104 N. C. 4038, 
10 SH 474; Cambria County v. Madi- 
son Tp., 138 Pa. 109, 20 A 944; Fales 
v. Fales, 29 R. I. 303, 70 A 965;. Duke 
Were ostal Lele Cable (Co, (7S. C. 95; 
50 SE 675; Ex p. Moscato, 44 S. C. 
335, 22 SE 308 (to order in habeas 
corpus); Knox v. Moore, 41 S. C. 355, 
19 SE 683; Chapman y. Lipscomb, 18 
S. C.. 222; Fife v. Cate, 85 Vt. 418, 82 
A 741 (exceptions to report of chan- 
cellor); Landon y. Hunt, 82 Vt. 322, 
73 A 865; National Lead Co. v. Mont- 
pelier Hardware Co., 73 Vt. 119, 50 A 
809; Farrant v. Bates, 60 Vt. 87, 11 
A 693; State v. Preston, 48 Vt. 12; 
Crab Creek Lumber Co. v. Othello, 81 
Wash. 52, 142 P 429 Allerding ) v. 
Cross, 15 Wis. 530. (2) An excep- 
tion that a decree is contrary to the 
law and the evidence, but not stat- 
ing wherein, is insufficient. Groover 
v. Inman, 60 Ga. 406. (3) A mere ex- 
ception to a judgment raises no ques- 
tion on appeal. Duzan v. Myers, su- 
pra. (4) A general exception to any 
judgment presents no question on ap- 
peal as to the form of the judgment 
as rendered. Indianapolis, ete. R. 
Co. v. Smythe, supra. (5) And an 


exception “to the judgment and the 
form thereof” is insufficient. Ex p. 
-Hayes, 88 Ind. 1. (6) And an ex- 


ception to the entry of judgment as 
follows: “To which finding and judg- 
ment of the court and to the entry 
thereof’’—the parties “then and there 
duly excepted” is too general. Gib- 
son v. Luther, supra. (7) An excep- 
tion that a decree is contrary to law 
and the evidence is too general to 
be considered. Peeples v. Cummings, 
Ab IS. C5 LOT yj 2S Be s05) Knox iv. 
Moore, 41 S. (on Baas OLY) SE 683. (8) 
A general exception to a judgment 
eannot entitle one to raise any ques- 
tion of law that could have been 
raised in the court below. Chatter- 
ton vy. Parrott, 46 Mich. 432, 9 NW 
482. (9) The supreme court cannot 
review the action of the court below 
in disregarding one of the special 
findings of the jury, where the party 
complaining does not specifically ex- 
eept thereto, but relies entirely on an 
exception to the entry of judgment 
in favor of the other party. Baker 
v. Butte City Water Co., supra. (10) 
Where issues raised by levy of an 
execution and an illegality were sub- 
mitted on an agreed statement of 
facts, and judgment was rendered 
sustaining the illegality, a bill of ex- 
ceptions sued out by the losing party, 
assigning error in these words, “to 
which said judgment defendant ex- 
cepted and now.excepts and assigns 
the same as error,’ was held not 
sufficiently specific to authorize the 
court to determine as to whether the 


trial court erred. Neal Loan, etc., 
Co. v. Wright, 116 Ga. 395, 42 SEH 
Tbs (11) And, where an auditor’s 


report, with all of his rulings and the 
exceptions thereto, are referred to the 
judge of the superior court to be de- 
termined without the intervention of 
a jury, and by consent the judge is 
empowered to pass on all questions 
of law and fact, and the court ren- 
ders a decree that all of the findings 
of fact and of law in such auditor’s 
report, except as specifically over- 
ruled or sustained, and except as 
they may be in conflict with this de- 
cree, are approved and made the 
judgment of the court, no question 
that the supreme court will under- 
take to determine is raised by a gen- 
eral exception to this portion of the 
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decree, as the court will not search 
through the report of the evidence 
and the findings and the rulings to 
determine which were in conflict with 
the decree or any part thereof. Bax- 
ter v. Camp, supra. (12) On an ap- 
peal from an order affirming the or- 
der of removal of a pauper, a gen- 
eral exception to the decree is not 
sufficient to authorize the review of 
the whole case or of particular rul- 
ings on evidence or of law. Mifflin 
Tp. Poor Dist. v. Schuylkill County 
‘Poor Dist, 375Pa.; Super: 1611: 

[e] Exceptions held sufficient.— 
(1) Kirkland y. Atlantic, etc., R. Co., 
126 Ga. 246, 55 SH 23; De Vaughn v. 
Rothschild, 14 Ga. A. 660) 82 SE 152; 
Kerr, v.. Holder, 13)'Gai,A. 9,78 SE 
682; Hollingsworth v. Koon, 117 Ill. 
511, 6 NE 148, 8 NE 193; Warner vy. 
Norwegian Cemetery Assoc., 139 Iowa 
415, 1117. NOW) 6393 =<Clement) vo Dry- 
bread, 108 Iowa 701, 78 NW _ 235; 
Shaeffer v. Gilbert, 73 Md. 66, 20 A 
434; De Walt v. Kinard, 19 S. C. 286. 
(2) A case in which the whole issue 
turns on the construction of a will is 
open to review by the supreme court, 
although the appeal is on a general 
exception to a judgment which is 
good in form. Rose v. Eaton, 177 
Mich. 247, 43 NW 972. (3) An ex- 
ception to the judgment entered 
against an objector’s property for de- 
linquent taxes is shown by the judg- 
ment order, reciting: It is further or- 
dered that all other objections be 
overruled. It is therefore consid- 
ered by the court that judgment be 
entered against the property. << @ 
which judgment of the court overrul- 
ing said objections” objector then and 
there excepts and prays an appeal. 
This is not an exception to the over- 
ruling of the objections merely. Peo. 
v. Wabash R. Co., 248 Ill. 540, 94 NE 
137. (4) In Colorado, under Gen. St. 
e 89. § 413, providing that exceptions 
taken to opinions and decisions of 
the district and county courts, in 
causes where both matters of law 
and fact may be tried by the court, 
shall be held to have been properly 
taken and allowed; and the exceptant 
may assign for error any opinion or 
decision so excepted to, whether such 
exception relates to receiving or re- 
jecting testimony, or to the final 
judgment of the court, the several 
provisions of a decree are review- 
able under a _ general exception. 
Cowan v. Cowan, 10 Colo. 540, 16 P 
215. (5) In Rhode Island an,excep- 
tion to the decision for plaintiff for 


a certain amount, that after the de- 


cision for plaintiff in such entitled 
case, and within seven days after 
notice thereof, defendant comes into 
court and hereby excepts to said de- 
cision, is sufficient and in proper 
form, reasons for exception having 
no place in the exception. Dunn Wor- 
sted Mills v. Allendale Worsted Mills, 
Jo UEVy ben dalid, POONA 5.91 en GO.) een VW sine 
ington, under Remington & B. Code 
§ 382, making exceptions to a writ- 
ten judgment or journal entry un- 
necessary, except when findings of 
fact or conclusions of law are made 
in a case tried without a jury, excep- 
tions must be taken when findings 
are made, but where there are no 
findings it is unnecessary to treat 
the decree as findings; and a general 
exception thereto is sufficient. Hagen 
v. Bolcon Mills, 74 Wash. 462, 133 P 
1000, 1384 P 1051. 

[f] Scope of exception.—(1) In a 
suit by a widow for her distributive 
share in lands conveyed by her hus- 
band.alone, defendant filed a cross 
bill, praying for a decree barring any 
recovery by the widow, ‘who filed a 
demurrer thereto. The decree recited 
that the demurrer had been sub- 
mitted with the case, and, although 
the decree did not in terms announce 
a ruling on the demurrer, it. found 
that. the widow was not entitled to 
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ment on a general or special verdict, or for a judg- 
ment notwithstanding the verdict.* But such a re- 


recover, and that defendant was en- 
titled to a decree on the cross bill. 
The decree at its close recited a gen- 
eral exception saved to plaintiff. It 
was held, that the exception, being to 
the decree as a whole, and to every 
finding included therein which en- 
tered into the conclusion expressed 
by the decree, was sufficient to call 
for a review on the ruling on the de- 
murrer to the cross bill. Warner v. 
Norwegian Cemetery Assoc., 139 Iowa 
115, 117 NW 3:9. (2) Where, in ma- 
damus, there was no evidence except 
the conceded facts, an exception that 
the order and judgment were not sup- 
ported by the law or the evidence 
should be construed to mean that the 
final result was not warranted by the 
conceded facts. State v. Kalkofen, 
134 Wis. 74, 113 NW 1091. (3) And, 
where the bill of exceptions desig- 
nates and specifies the points em- 
braced in the judgment of the county 
court, upon which alone question was 
made and exception taken, the su- 
preme court will consider only such 
question and exception. State v. 
Preston, 48 Vt. 12. (4) Where plain- 
tiffs, in a suit to enjoin a county from 
issuing bonds in satisfaction of judg- 
ments, excepted to the final judg- 
ment, and duly assigned error there- 
on, the invalidity of the judgments, 
because they were entered by con- 
fession by the clerk in vacation, is 
raised for review, it being alleged 
and admitted that the judgments 
were so entered. Abbott v. Yuma 
County; 18 -Colo.2:65430 “Prosi: 

[g] General and special verdict.— 
Where, in an action, the jury render 
a general verdict and answer inter- 
rogatories, it is proper practice for 
each party to move for judgment, and 
an exception by one party to the 
overruling of his motion or to the 
sustaining of his adversary’s motion 
presents the question equally on ap- 
peal. Masterson v. Southern R. Co., 
(Ind. A.) 82 NE 1021. 

[h] A modified judgment rendered 
in lieu of the original judgment is 
the final judgment, and an exception 
to it is sufficient to authorize the su- 
preme court to review it. Washing- 
ton County v. Murray, 45 Colo. 115, 
100 P 588. 

[i] In Texas Rev. St. art 1333 re- 
quiring an exception to the judgment 
“to be noted on the record in the 
judgment entry,” is complied with by 
having the exception noted in the 
order overruling a motion for a new 
trial. Biggerstaff v. Pee oh 3) Tex. 
Civ. A. 363, 22 SW. 768. 

[i] Waiver of objections.—Excep- 
tions to the judgment, which are 
couched in very general terms, will 
generally be disregarded; but, where 
no objection is raised by respondents, 
the court will not decline to consider 
this ground of appeal. Braffman v. 
Glover, 35 S. C. 4381, 14. SE 935. 

Amount or extent of recovery or re- 
lief see infra § 829. 
pM CLR EY of evidence see infra § 


21. Masterson v. Southern R. Co., 
(ind. A.) 82 NE 1021; Masterson v. 
Southern R. Co., (Ind. A.) 81 NE 730; 
Beauerle v. :Michigan Cent. R. 'Co., 
152 Mich. 345, 116 NW 424; Lewis v. 
Pennsylvania R. Co., 220 Pa. 317, 69 
A 821, 18 LRANS 279, 13 AnnCas 1142. 

[a] Refusal to allow additional 
exception.— Where the court enters 
judgment for defendant non obstante 
veredicto, and thereafter counsel for 
plaintiff ask leave to file an addition- 
al exception containing new matter, 
and the same is disallowed without 
any exception being taken to the or- 
der of disallowance, the appellate 
court has nothing on the record be- 
fore it which calls for consideration 
of the new matter contained in the 
exception aS ee os Lewis v. Penn- 
Sylvanian RG Coy11220)) Passi, 69 vA 
821, 18 LRANS 279, 13 AnnCas 1142. 
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quirement will not be extended to cases not within 
its terms, and it does not, as a rule, preclude the 
consideration of assignments of error based on the 
record proper, or on exceptions duly reserved to 
rulings made during the progress of the trial.?? And 
in some jurisdictions exceptions to final decrees in 
equity cases are not necessary to a review on ap- 


eal.?> In ease of a tria e 
peal.?3 I f a trial by th 


tion is necessary to raise the question as to whether 
the facts found by the court support the judgment 
or decree.2* And in some jurisdictions, although not 


in all, where the case is submitted 


22. Cal.—Randall vy. Freed, 154 
Cal. 299, 97 P 669 [transf (A.) 94 P 
1056]. 

Colo.—Felt v. Denver, ete., R. Co., 
48 Colo. 249, 110 P 215, 1136; Farn- 
‘comb v. Stern, 18 Colo. 279, 32 P 612; 
Colorado Springs Co. v. Hopkins, 5 
Colo. 206; Patton v. Coen, etc., Car- 
riage Mfg. Co., 3 Colo. 265; Burling- 
ton, etc., R. Co. v. Campbell, 20 Colo. 
A. 360, 78 P 1072 (exception to denial 
of motion for nonsuit, without excep- 
tion to the judgment); Legere v. 
Stewart, 17 Colo. A. 472, 68 P 1059 
(judgment by default); Bradbury v. 
Alden, 13 Colo. A. 208, 57 P 490 (ex- 
ception not necessary to judgment 
entered on verdict); Nelson v. La 
Junta First Nat. Bank, 8 Colo. A. 531, 
46 P 879. 

Ga.—Montgomery v. Reynolds, 124 
Ga. 1053, 53 SE 512; Melson v. Thorn- 
ton, 113 Ga. 99, 38 SE 342; Haskins 
v. State Bank, 100 Ga. 216, 27 SE 985; 
Parker v. Waycross, etc., R. Co., 81 
Ga. 387, 8 SE 871; Ocean Steamship 
wee v. McDuffie, 6 Ga. A. 671, 65 SEH 
Ill.—Climax Tag Co. v. American 
Tag ‘Co.; 234 Ill. 179, 84 NE 873; 
Grand Pac. Hotel Co. v. Pinkerton, 
217 Dll. 61, 75 NE 427 [aff 118 Ill. A. 
89]; International Text Book Co. v. 
Mackhorn, 158 Ill. A. 543 (exception 
saved to overruling of motion for a 
new trial); Baumeister v. Fink, 141 
Tll:. A. 372; Coppenbarger v. Scrog- 
gins, 123 Ill. A. 599. But see Rosen- 
weig v. McDermaid, 135 Ill. A. 595 
(holding that exceptions to rulings 
upon the admission of evidence can- 
not be considered on appeal, in the 
absence of an exception to the judg- 
ment). 

Ind.—Bartmess v. Holliday, 27 Ind. 
A. 544, 61 NE 750. 

Iowa.—Hoyt v. Hoyt, 137 Iowa 563, 
115 NW 222; Clement v. Drybread, 
108 Iowa 701, 78 NW 2385 (exception 
to conclusion of law on which judg- 
ment was founded, without any ex- 
ception to the judgment). 

Me.—Bigelow v. Bigelow, 93 Me. 
439, 45 A 513. 

N. C.—Baker v. Dawson, 131 N. C. 
227, 42 SE 588; Strauss v. Wilming- 
ton, 129 N. (C.''99,°39 SE-772: 

Okl.—Caffrey v..Overholser, 8 Okl. 
202, 2 SRP B2068 Derrs.\ ver, Caferey, lis 
Okl. 193,°57 P 204. 

Pa.—Cover v. Hoffman, 213 Pa. 213, 
62 A 836; Carlin v. Ancient Order of 
Hibernians, 54 Pa. Super. 512. 

Vt.—Estabrooks y. Fidelity Mut. F. 
Ins: Co:, 74 Vt. 202,°52 A ‘420: 

W. Va.—H. C. Houston Lumber Co. 
v. Wetzel, etc., R. Co., 69 W. Va. 682, 
72 SH 786. 

[a] Jurisdiction.—A judgment en- 
tered without jurisdiction may be re- 
viewed without an exception having 
been taken thereto in the trial court. 
Bartmess v. Holliday, 27 Ind. A. 544, 
61 NE 750. See also supra § 803. 

[b] Decision sustaining demurrer. 
—When three defendants are sued as 
joint tort-feasors, and two of them 
file demurrers which are sustained, 
and the case is then dismissed as to 
the other defendant for want of ju- 
risdiction of his person, it is not nec- 
essary for the plaintiff to except to 
the latter judgment in order to bring 
up for review the decision sustaining 
the demurrers of the other defend- 
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sary.25 


court no excep- 


to the court be- 
ants. Melson vy. Thornton, 113 Ga. 
99, 38 SH 342. ; . 

{c] Exception to denial of motion 
for new tvrial.—In Oklahoma, where 
a judgment is entered in the court 
below without exception, and a mo- 
tion for a new trial is thereafter filed 
within three days, setting forth er- 
ror in the proceeding by which the 
judgment was obtained, the allega- 
tions of the motion for a new trial 
are a sufficient exception to bring be- 
fore the court the questions of error 
raised by the motion, and if, upon a 
hearing of said motion, the grounds 
thereof are found to be well taken, 
the trial court or an appellate court, 
upon appeal, has jurisdiction to re- 
verse or modify the judgment com- 
plained of. Southern Pine Lumber 
Co. v. Ward, 16 Okl. 131, 85 P 459. 

[d] Where there is a statement of 
facts.—In Texas Rev. St. art 1333, 
allowing a judgment to be reviewed 
without any statement of facts, if 
the appellant has excepted to the 
judgment, does not require such ex- 
ception where a statement of facts 
is made a part of the record on ap- 
peal. Gillespie v. Crawford, (Tex. 
Civ. A.) 42 SW 621. 

23. John E. Burns Lumber Co, v. 
W. J. Reynolds Co., 148 Ill. A. 356 
(mechanie’s lien case); In re Culver, 
153 Iowa 461, 133 NW 722; Rameau 
v. Valley, 168 Mich. 569, 134 NW 987. 
Compare supra § 802. 

24. U. S.—Seeberger v. Schles- 
inger, 152 U. S. 581, 14 SCt 729, 38 
L. ed. 560; Guaranty Trust Co. v. 
Koehler, 195 Fed. 669, 115 CCA 475: 
Chicago, ete., R. Co. v. Barrett, 190 
Fed. 118, 111 CCA 158; Webb v. Na- 
tional Bank of Republic, 146 Fed. 717, 


UHACOA <1143\ VHooven,— ete), Cos ve 
Featherstone, 111 Fed. 81, 49 CCA 
229% ase. ve Ady, 76 Wed. :3595) 122 


CCAS 223: 

Ky.—Maryland Casualty Co. v. Bal- 
lard County Bank, 134 Ky. 354, 120 
SW 301. 

Mich.—Simmons Hardware Co. v. 
Rose, 140 Mich. 123, 103 NW _ 529; 
Morgan y. Botsford, 82 Mich. 153, 46 
NW 230; Peck v. City Nat. Bank, 51 
Mich. 354, 16 NW 681, 47 AmR 577; 
Chatterton vy. Parrott, 46 Mich. 432, 
9 NW 482; Perkins v. Nugent, 45 
Mich. 156, 7 NW 757; Trudo v. An- 
derson, 10 Mich. 357, 81 AmD 795. 

N. C.—Strauss v. Wilmington, 129 
NC. 99;399SHwi72: 

N. D.—Western Mfg. Co. v. Pea- 
body, 19 N. D. 112, 122 NW 382. 
~ Pa.—Devlin’s Case, 39 Pa. Super, 
3145. 316. 

Wash.—Nichols v. Capen, 79 Wash. 
120, 139° P 868; Smith v. Hurley- 
Mason Co., 67 Wash. 683, 122 P 361; 
Hector v. Hector, 51 Wash. 434, 99 P 
13; Woodhurst v. Cramer, 29 Wash. 
40, 69 P 501. 

Wis.—Ingersoll v. Seatoft, 111 Wis. 
461, 87 NW 460. 

Wyo.—Nichols v. Weston County, 
13 Wyo. 1, 76 P 681, 3 AnnCas 543. 

25. George v. Tufts, 5 Colo. 162; 
Whitehead v. Jessup, 7 Colo. A. 460, 
43 P 1042.- Contra Neal Loan, ete,, 
Co. v. Wright, 116 Ga. 395, 42 SE 715; 
Thatcher v. Ireland, 77 Ind. 486 
(holding that, where a case has been 
presented to the trial court upon an 
agreed statement of facts, an excep- 
tion to its decision upon such facts 


) 
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low on an agreed statement of facts, so that noth- 
ing is left for decision but questions of law, no ex- 
ception to the decision of the trial court is neces- 


[§ 828] g. Sufficiency of Evidence to Sustain Ver- 
dict, Findings, or Judgment. As a general rule the 
appellate court cannot consider the sufficiency of 
the evidence to support the verdict or findings, or 
the judgment or decree, unless a proper exception 
has been taken in the lower court to the verdict, 
findings, judgment, or decree, according to the prac- 
tice, so as to preserve the question for review.?® 


must be taken in order to be able to » 
present any question thereon to the 
appellate court). ; 

26. U. S.—Haws v. Victoria Cop- 
per Min. Co., 160 U. S. 303, 16 SCt 
282, 40 L. ed. 436; Royce vy. Delaware 
éte:, Re Co., 203) Fedese wis CeCe 
591; Keeley v. Ophir Hill Cons. Min. 
Co., 169 Bed. 598, 95 CCA 96; Sun 
Pub. Co. v. Lake Erie Asphalt Block 
Co., 157 Fed. 80, 84 CCA 584; Tabor 
v. Commercial Nat. Bank, 62 Fed. 
383, 10 CCA 429, 

Ala.—Wallace v. North Alabama 
Tract. Co., 145 Ala. 682, 40 S 89. 

Cal.—In re Baker, 153 Cal. 5387, 96 
P 12; Petterson v. Stockton, ete., R. 
Co., 134 Cal. 244, 66 P 304; Winter- 
burn v. Chambers, 91 Cal. 170, 27 P 
658; Dean v. Parker, 88 Cal. 283, 26 
P 91; Riverside First Nat. Bank v. 
Holt, 87)Cal.'158,; 25. P1765; Daniels 
v. Gualala Mill Co., 77 Cal. 300, 19 P 
519; Gay v. Moss, 34 Cal. 125; War- 
ner v. Holman, 24 Cal. 228; Richard- 
son v. Dunne, 3 Cal. Unrep. Cas. 728, 
31 P 787; California Portland Cement 
Co. v. Wentworth Hotel Co., 16 Cal. - 
As) 692,511 8p: 03h sb 113) 

Colo.—Martin v. Payne, 50 Colo. 
171, 114 P 486; Lindsley v. Lewis, 49 
Colo. 289, 112 P 538; Big Kanawha 
Co. v. Jones, 45 Colo. 381, 102 P 171; 
Erie Min., etc., Co. v. Gearing, 43 
Colo. 181,95 P<~800; Cavanaugh’ v: 
Patterson, 41)'Colo. 158, 91 P1117; 
Bonnell v. Gill, 41 Colo. 59, 92 P 13; 
Stone v. Victor Electric Co., 36 Colo. 
370, 85 P 327;,Spears v. Pechstein, 36 
Colo. 328, 84 P 979; Farncomb v. 
Stern, 18 Colo. 279, 32 P 612; Brand 
v. Merritt, 15 Colo. 286, 25 P 175; 
Jewell v. Shaw, 19 Colo. A. 354, 75 
P 28; Pedrick v. Anderson, 10 Colo. 
A. 541, 51 P 1012; Cox v. Sargent, 10 
Colo. A. 1, 50 P 201; Nelson v. Jen- 
kins, 9 Colo. A. 420. 48 P 826; Nelson 
v. La Junta First Nat. Bank, 8 Colo. 
A. 531, 46 P 879; Allen y. King, 4 
Colo. A. 319,;°385 P1061. 

Ill.—Peo. v. Waite, 237 Ill. 164, 86 
NE 572; Cochran v. Park Ridge, 138 
Ill, 295, 27 NE 939; Steffy v. Peo., 130 
Ill. 98, 22 NE 861; Firemen’s Ins. Co. 
v. Peck, 126 Ill. 493, 18 NE 752; Hitt 
v. Sharer, 34 Ill. 9; Boyle v. Levings, 
28 Ill. 314; Parsons v. Evans, 17 Il. 
238; Pottle v. McWorter, 13 Ill. 454; 
Perkowitz v. Stosskopf, 155 Ill. A. 
431; Hussey v. Gourley, 150 Ill. A. 
548; Gibson v. District No. 72 School 
Directors, 145 Ill. A. 398; Farris vy. 
Baltimore, etc., R. Co.,,143 Ill. A. 208; 
Baumeister v. Fink, 141 Tll. A. 372; 
Sprague’s Mercantile Agency v. Mc- 
Clintock, 131 Ill. A. 208; Myreen v. 
Smith, 127 lll. A. 426; Dominion Co. 
v. Atwood, 114 Ill. A. 447; Hawley v. 
Huth, 114 Ill. A. 29; Deam vy. Lowy, 
44 Til. A. 302. 

Iowa.—Vogt v. Chicago, ete. R. 
Co., 164 Iowa 158, 145 NW 463; Gil- 
lespie v. Ashford, 125 Iowa 729, 101 
NW 649; Waterhouse v. Black, 87 
Iowa 317, 54 NW 342; British Ameri- 
can Assur. Co. v. Neil, 76 Iowa 645, 
41 NW 3882. 

Md.—Sumwalt Ice, ete, Co. v. 
Knickerbocker Ice Co., 114 Md. 403, 
80 A 48; Walker v. Baldwin, 103 Md. 
352, 638 A 362. 

Mich.—Rameau v. Valley, 168 Mich. 
569, 134 NW 987; Rice v. Muskegon, 
150 Mich. 679, 114 NW 661; Ironton 
Cross-Tie Co. v. Evans, 146 Mich. 197, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 828] 


To raise the question of sufficiency of the evidence 
the exception must be taken and saved in the mode, 
if any, prescribed by the statute or rules of prac- 


109 NW 254; White v. Schaberg, 131 
- Mich. 319, 91 NW 168; Washtenaw 
County v. Rabbitt, 99 Mich. 60, 57 
NW 1084; Dodge v. Kennedy, 93 Mich. 
547, 58 NW 795; Noble v. Fairs, 58 
Mich. -640, 26 NW 158; Noble v. 
Fairs, 58 Mich. 637, 26 NW 157; Pea- 
body v. McAvoy, 23 Mich. 526. , 

Mo—Burress v. Spring, 143 Mo. A. 
688, 128 SW 27; Steele v. Johnson, 
96 Mo. A. 147, 69 SW 1065; Freeman 
v. Hemenway, 75 Mo. A. 617. 

Nebr.—Tuomey v. Willman, 43 
Nebr. 28, 61 NW 126. 

N. H.—Carter v. Strafford Say. 
Bank, 70 N. H. 456, 48 A 1083. 

N. Y.—Donovan v. Clark,-d33 SIN: OY. 
631, 33 NE 1066; Daniels’ v. Smith, 
130 N. Y. 696, 29 NE 1098; Travis 
v. Travis, 122 N. Y. 449, 25 NE 920; 
Maipin ya Phenix ms s-Coy L138 N.Y; 
165, 23 NE 482; Equitable Co-op. Fdy. 
‘Co. v. Hersee, 103 N. Y. 25, 9 NE 487; 
‘Carpenter v. Maloney, 138 App. Div. 
19050123 NYS 61" [afi/203-0N.) Yi) 571 
mem, 96 NE 1111 mem]; Murphy v. 
Hickey, 52 App. Div. 492, 65 NYS 431; 
Newell v. Woolfolk, 91 Hun 211, 36 
NYS 327; Smith v. Moulson, 88 Hun 
147, 34 NYS 607; Sweetzer v. Camer- 


OP as 3 Mise. 71, 22 NYS 555. 
. C—Pearson v. Harris Clay Co., 
162" Nz Co 224, 78 SBD 733, Coharie 


Lumber Co. v.’ Buhmann, i160 N. C. 
385, 75 SE 1008; La Roque v. Ken- 
nedy, 156. IN: GC: 360, 72 SE 454; Jones 
v. Seaboard Air Line R. Co., 150 N. 
Cc 473, 64 SE 205; Riddick v. Farm- 
ers’ Life Assoc., 132 N. C. 118, 43 SE 
544; Cox v. Jones, 110 N. Cy 309, 14 
SE "782; Allen v. Sallinger, 1038 N. Cc. 
CHO 2 ‘SE 896; Joyner v. Stancill, 108 
N. Cc. n Wass oa br SE 912. 

Or.—Stroberg v. Merrill, 67 Or. 
409, 135 P 335; State v. Clements, 15 
Or.. 237, 14 P 410. 

Pa.—Liggett Vv. Kaufmann, aC (aad Bere 
Super. 631. 

S. C.—British aerican Mortg. Co. 
Ve Bates, 58 9. Co Spl s6 SE. OL; 
Georgia v. Jennings, 50 8. C. 156, 27 
SE 620; Ryttenberg v. Keels, 39 s$. ¢c. 
203, 17 SE 441. 

Ss. D.—Eastwood vy. Coplan, 32 S. 
D. 113, 142 NW 249. 

Tex. ” “Weinstein v. Acme Laundry, 
(Civ. A.) 166 SW 126; St. Louis, etc., 
R. Co. v. White, (Civ. A.) 103 SW 
673; Buster v. Warren, 35 Tex. Civ. 
As 644, 80 SW 1068; Smith v. Abadie, 
29 Tex. Civ. A. 60, 67 SW 925 [reh 
den (Civ. A.) 67 Sw 1077]; Galves- 
ton, etc., R. Co. v. Reitz, 27 "Tex. Civ. 
A 411, 65 Sw 1088. 

vt.-Akeley v. Carpenter, 87 Vt. 
948, 88 A 897; Allen Lumber Co. vy. 
Higuera, 86 Vt. 453, 85 A 979; Bel- 
Jows v. Sowles, 71 Vt. 214, 44 A 68. 

Va.—Moses  v. Cromwell, 78 Va. 
671; Gunn v. Turner, 21 Gratt. (62 
Va.) 382. 

Wash.—Nichols vy. Capen, 79 Wash. 
120, 139 P 868; Fortson Shingle Co. 
v. Skagland, 77 Wash. 8, 137 P 304; 
Washington Trust Co. v. Local, etc., 
Tel. Co., -73..Wash. 627, 132 P 398; 
Sallaske v. Fletcher, 73 Wash. 593, 
132 P 648, 47 LRANS 320, ‘AnnCas 
1914D 760; Hunt v. Panhandle Lum- 
ber Co., 66 Wash. 645, 120 P 538; 
Okanogan Valley Bank y. Evans, 59 
Wash: 267,109 PP 795; Snohomish 
River Boom Co. v. Gr eat Northern R. 
Co., 57 Wash. 693, 107 P 848; Peter- 
son v. Lone Lake Lumber *Co., 57 
Wash. 72, 107 P 857; Yakima Grocery 
Co. v. Benoit, 56 Wash. 208, 105 P 
A476 (in equitable suit); Fender v. 
McDonald, 54 Wash. 130, 102 P 1026 
(findings of fact in decree in equi- 
table suit); Hector v. Hector, 51 
Wash. 434, 99 P 13; Ferdig v. Simp- 
son, 47 Wash. 475, 92 P 370; Bybee v. 
Bybee, 45 Wash. 187, 87 P 1122; 
Hoeschler v. Bascom, 44 Wash. 673, 
87 P 943; Spaulding v. Burke, 33 
Wash. 679, 74 P 829; Reilley v. An- 
,aderson, 33 Wash. 58, 73 P 799; Wag- 
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ner v. Mahrt, 32 Wash. 542, 73 P 676; 
Mason v. McGee, 15 Wash. 272, 46 P 
237; Forrest v. Gilchrist, 14 Wash. 4, 
43 P 1099; Stoddard v. Seattle Nat. 
Bank, 12 Wash. 658, 40 P 730; Mon- 
tesano v. Blair, 12 Wash. 188, 40 P 
731; Rice v. Stevens, 9 Wash. 298, 
37 P 440. 

Wis.—Lowrey v. Finkleston, 149 
Wis. 222, 134 NW 344; Kremer v. 
Arians, 141 Wis. 662, 124 NW 1064; 
Hoffman v. Lincoln County, 137 Wis. 
353, 118 NW 850; Bulow v. Hetting, 
109 Wis. 682, 85 SW 661; Lederer vy. 
Kohn, 190 Wis. 662, 76 NW 604; Sauk- 
ville v. Grafton,.68 Wis. 192, 31 NW 
719; Allen v. Hutchinson, 45 Wis. 
259; King v. Ritchie, 18 Wis. 554. 

Exceptions to verdict see supra § 824. 

Ezceptions to findings of court see 
supra § 825. 

Exceptions to judgment or decree 
see supra § 827. 

Nonsuit or dismissal see supra § 823. 

Submission of case or questions to 
jury, and direction of verdict see su- 
pra § 817. 

Sufficiency of evidence to support 
findings or report of referee, master 
or auditor, or judgment or decree 
thereon see infra §§ 834, 838. 

27. U.S.—Royce v. Delaware, etc., 
Ri" Co, * 203. bed. 467, 121 CCA 597: 
Keeley v. Ophir Hill Min. Co., 169 
Fed, .598,.'95 "CCA "96. 

Cal.—In re Baker, 153 Cal. 537, 96 
P 12; Petterson v. Stockton, etc., 
Co., 184 Cal. 244, 66 P 304; California 
Portland Cement Co. v. Wentworth 
ree Cas, 16, Cal, Al "692, SPs 10s, 

Md.—Sumwalt Ice, etc, Co. 
Knickerbocker Ice Co., 114’ Ma. 403, 
80 A 48. 

Mass.—National Mach., ete., Co. v. 
Standard Shoe Mach. Co., 186 Mass. 
44, 70 NE 1038. 

Mich.—Odd Fellows v. Sturgis First 
Nat. Bank, 42 Mich. 461, 4 NW 158. 

N. H.—Willey v. Portsmouth, 64 N. 
H. 214, 9° A 220. 

N. Y.—Twenty- sixth Ward Bank v. 
Stearns, 148 N. Y. 515, 42 NE 1050; 
Hunter v. Manhattan R. CO. r4 N. 
Y. 281, 36 NH 400; Belknap v. Sealey, 
14 N. Y. 148, 67 AmD 120; Wheeler 
v. Ryerss, 4 Hill 466. 

N. C.—lLa Roque v. Kennedy, 156 
N. C: 360, 72 SE “4B 4: Wiley v. Logan, 


95 N. C. 358. 

Pa.—Devlin’s Case, 39 Pa. Super. 
311, 316. 

S. C.—May v. Augusta, etc., R. Co., 
80 S. C. 552, 61 SE 1019; “Hiers |v. 
Risher, "54 “S.C 405) 73827 S71. 509; 
Georgia v. Jennings, 50 S. C. 156, 27 
SE 620; Knox v. Moore, 41 S. C. 355, 


19 SE 683; Walker vy. Laney, 27 S. C. 
150, 3 SE 63. 


Tex.—St. Louis, etc, R. Co. v. 
White, (Civ. A.) 103 SW 673. 
Utah.— Genter v. Conglomerate 


Min. Co., 23 Utah 165, 64 P 362. 

Vt.—Allen Lumber Co. v. Higuera, 
86 Vt.''453,. 85° Al’ 979, 

Wash.—Sallaske v. Fletcher, 73 
Wash. 593, 132 P 648, 47 LRANS 320, 
AnnCasi914D 760; Meacham v. Seat- 
tle, 69 Wash. 238, 124 P 1125; Davies 
v. Cheadle, 31 Wash. 168, 71 P 728. 

Wis.—Bulow v. Hetting, 109 Wis. 
682, 85 NW 661. 

See also supra §§ 803, 817, 823, 825, 
827. 

[a] Exceptions held insufiicient.— 
(1) An exception that the judgment 
is in all respects contrary to the law 
of the case and not supported by the 
testimony. Knox v. Moore, 41 S. C. 
355, 19 SE 683. (2) An exception to 
a refusal to direct judgment on the 
evidence. Twenty-sixth Ward Bank 
v. Stearns, 148 N. Y. 515, 42 NE 1050. 
(3) An exception that the decree is 
manifestly contrary to the weight of 
evidence. Duke v. Postal Tel. Cable 
Cotas. nO 9bs) 50s SHG U5s (4a e tA 
general exception to the court’s find- 


‘ings of fact, an exception 


[30.5] 943 


tice in the particular jurisdiction, and as a rule it 
must be specific; and must point out wherein the 
evidence is insufficient.?” 


ings and judgment does not raise the 
question of the sufficiency of the evi- 
dence to sustain any particular find- 
ing. Allen Lumber Co. v. Higuera, 
86 Vt. 458, 85 A 979. (5) An excep- 
tion to an order appealed from on 
the ground that it was “based upon 
a misapprehension of the facts.” 
Georgia v. Jennings, 50 S. C. 156, 27 
SE 620. (6) In the federal courts an 
exception to the ‘fentry of the judg- 
ment” is not sufficiently specific to 
present a question of law that there 
was no evidence to support the judg- 
ment. Keeley v. Ophir Hill Cons. 
Min. Co., 169 Fed. 598, 95 CCA 96. 
(7) In California an exception “that 
the court erred in finding that the 
allegations of the plaintiff’s com- 
plaint were true, and all the denials 
and allegations of the defendant’s an- 
swer were untrue, inasmuch as the 
testimony does not disclose such a 
state of facts,” and “that the findings 
are not borne out by the testimony, 
fraud, and misrepresentation in law 
having been proven by the defendant 
and his witnesses,” is insufficient un- 
der Code Civ. Proc. § 648, requiring 
such an exception to specify the par- 
ticulars in which the evidence is al- 
leged to be insufficient. Gamble v. 
Tripp, 99) Cal.42237 33 Py sole (ope And 
an exception that the evidence is in- 
sufficient to justify the decision is 
not such a specification as will meet 
with the requirements of the stat- 
ute. Petterson v. Stockton, etc., R. 
COs CIB 4S Cake 24456654 Pa-304- (9) 
Where there are twelve separate find- 
“because 
the findings of facts are contrary to 
evidence” is too general to be con- 
sidered. Klatt v. Mallon, 61 Wis. 
542, 21 NW 532. (10) And where the 
court makes separate findings of fact, 
each bearing a distinctive “number,' 
an exception ‘at the foot of ‘the find- 
ings and conclusions of law’ ‘‘to’ the’ 
above findings of fact and ‘conelus. 
sions of law” is not sufficient ‘to en- 
title the appellant to a review of the 
evidence. Way v. Lyric Theatre Co., 
79 Wash. 375) 140 P 320. (11)"An 
exception that no competent testi- 
mony was offered by plaintiff to 
prove a certain issue cannot be con- 
sidered, as it does not indicate where- 
in the testimony offered for that 
purpose was incompetent. Hiers v: 
Risher, 54 S. C. 405, 32 SE 509. (12) 
And where a party excepts to the 
decision of a magistrate on certain 
points as opposed to the preponder-~ 
ance of the testimony, he admits by 
implication that there was some eyi- 
dence to sustain the finding on those 
points. May v. Augusta, etc., R. Co.; 
SO SIV OM b 2561S By tO19 Sel 3) Suny 
objection that no evidence was in- 
troduced to locate the land covered 
by a deed cannot be considered on 
appeal, under an exception to the 
admissibility of a certified copy of 
the deed, on the ground that the au- 
thenticity of the certificate was not 
established. La Roque vy. Kennedy, 
156 N. C. 360, 72 SH 454. (14) And 
the mere exception to one finding of 
fact does not raise the question of 
whether the proofs establish another 
distinct proposition of fact upon 
which the first-mentioned finding de- 
pends. King v. Buffalo, 10 NYS 564. 

[b] Exceptions held sufficient.— 
(1) Berry v. Ryan, 20 Colo. A. 499, 
TOS EE Tis SAtCHISONM CLG nettre One 
Peo., 227 Ill. 270, 81 NH 342 [rey 128 
Ill. A. 38]; Rose v. Franklin Ll. Ins. 
Co., 153 Mo. A. 90, 132 SW 613 (ex- 
ception to overruling of demurrer to 
the evidence, without exception to 
specific findings of fact); Dreyfus v. 
Seale, 37 App. Div. 351, 55 NYS 1111 
(whether proof justified appointment 
of receiver); La Pasta v. Weil, 20 
Misc. 554, 46 NYS 275; Fitzsimons v. 
Richardson, etc., Co., 86 Vt. 229; 84 A 
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Exceptions and limitations to rule. In some ju- 
risdictions there are exceptions or limitations to the 
rule requiring exceptions in the lower court in order 
that the sufficiency of the evidence may be reviewed 
on appeal.* In Colorado, where judgment is en- 
tered on defendant’s evidence on the default of 
plaintiff at the trial to a jury, the appellate court 
may consider the question whether the evidence was 
sufficient to support the judgment, although there 
was no exception to the judgment.?® In Florida a 
demurrer to the evidence, a ruling requiring defend- 
ant to join in the demurrer, and a written joinder 
form part of the record, and no exception to the 
ruling on the demurrer is necessary to have it re- 
viewed on error.®° In Illinois, in an equity suit, 
which is in effect a retrial de novo, it is not neces- 
sary, in order to save a point arising from a total 
absence of evidence to sustain the theory and the 
allegations of the bill, to take any exceptions before 
the chaneellor.*+ In Missouri, where a demurrer to 
the evidence is sustained in an equity case, an ex- 
ception thereto is unnecessary to obtain review, the 
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judgment being assailed as being without equity.®? 
In Montana, by statute, the sufficiency of evidence 
to justify findings may be reviewed on appeal with- 
out formal exception.*? In South Dakota, by stat- 
ute, the verdict of a jury, or the findings of fact 
by the court in an action tried without a jury, are 
deemed to have been excepted to, and the sufficiency 
of the evidence to support the same may be deter- 
mined on appeal, although no exceptions were taken 
to such verdict or findings.** In Texas, where the 
record on appeal contains all the evidence, no ex- 
ception is necessary to authorize a review of the 
sufficiency of the evidence to support a finding of 
fact.2> Other exceptions and limitations to the 
rule have been shown in other connections.®® 

[§ 829] h. Amount or Extent of Recovery or Re- 
lief. As a rule a party cannot, on appeal, raise the 
point that the recovery was excessive or inadequate, 
or object to the extent of the relief granted, where 
the question has not been preserved for review by 
proper exceptions in the trial court,” unless, in some 
jurisdictions, the error in this respect is apparent 


o 
’ i 


811; Bank v. Doherty, 42 Wash. 317, 
84 P 872, 114 AmSR 123, 4 LRANS 
1191, 7 AnnCas 589; McAllister v. 
McAllister, 28 Wash. 613, 69 P 119 
(in action for divorce, which was 
dismissed without any formal find- 
ings of fact or law). (2) Separate 
exceptions to each of the findings of 
fact of the trial court are sufficient 
to bring before the appellate court 
the question of the sufficiency of the 
evidence to sustain such _ findings. 
Milwaukee County vy. Pabst, 70 Wis. 
352, 35 INW 337. 

[e] In Colorado, (1) where no ex- 
ception is taken and preserved by a 
bill of exceptions to a judgment en- 
tered on a verdict, the evidence can 
be reviewed to determine whether a 


motion for nonsuit was properly 
overruled, but not to determine 
whether it sufficiently supports the 


verdict. Alta Inv. Co. v. Worden, 25 
Colo. 215, 53 P 1047. (2) But where 
a proper exception has been pre- 
served to the ruling granting a mo- 
tion to direct a verdict, an exception 
to the judgment is not necessary in 
order that the appellate court may 
consider the evidence for the purpose 
of determining whether the ruling 
was correct. Felt v. Denver, etc., R. 
Co. 48 .Colo. 249, 110 BP. 245; L186; 21 
AnnCas 379. (3) An exception to 
the, judgment in an action for dam- 
ages to property is sufficient to save 
the question of the insufficiency of 
the evidence to sustain the judgment. 
peray v. Ryan, 20.Colo. A. 499, 79 P 
vies 

{d] In Illinois exceptions to the 
overruling of defendant’s motions to 
direct a verdict in his favor, for a 
new trial, and in arrest of judgment, 
preserve for review on appeal the 
question of whether the evidence, to- 
gether with all the legitimate infer- 
ences deducible therefrom, fairly 
tended to support a cause of action 
in favor of plaintiff. Atchison, etc., 
R. Co. v. Peo., 227 Ill. 270, 81 NE 342 
[rev 128 Ill. A. 38]. 

fe] In Massachusetts (1) an ex- 
ception to a refusal to charge that 
upon all the pleadings and evidence 
plaintiff could not recover presents 
for decision the question of whether 
a general verdict for plaintiff was 
warranted. Gately v. Taylor, 211 
Mass. 60, 97 NE 619, 39 LRANS 472. 
(2) But on exceptions to a judgment 
for plaintiff in an action by a trus- 
tee to recover alleged preferences 
made by a bankrupt, defendant can- 
not raise the point that certain 
amounts found to be _ preferences 
were not of such a character, where 
the only exception taken was to the 
refusal of the judge to rule that the 
evidence was insufficient to justify 


a verdict for plaintiff for any amount. 
Brown v. Pelonsky, 210 Mass. 502, 
96 NE 1102. (3) And where defend- 
ant does not take specific exceptions 
to the findings of an assessor ap- 
pointed to assess plaintiff's damages, 
and does not request that so much of 
the evidence as bears on the points 
covered by the exceptions shall be 
reported to the court, such excep- 
tions cannot be reviewed on excep- 
tions to an order denying a motion 
to recommit the report to the asses- 
sor. National Mach., etc., Co. v. 
Standard Shoe Mach. Co., 186 Mass. 
44, 70 NE 1038. 

{f] In New Hampshire, where 
there is some evidence on a question 
of fact found by the court, an ex- 
ception that the finding is against the 
evidence raises no question of law. 
Winnipiseogee Lake Cotton, etc., Mfg. 
Co. v. Laconia, 73 N. H. 337, 61 A 
676. 

{g] In New York defendant’s ex- 
ception to the denial of its motion 
that plaintiff should be nonsuited 
raises the question of whether, ad- 
mitting all the facts presented and 
giving plaintiff the advantage of ev- 
ery inference that can properly be 
drawn from them, there is any evi- 
dence to support plaintiff’s cause of 
action. Porges v. U. S. Mortgage, 
ete., Co.,.203 N. Y. 181, 96 NE 424. 

[h] In Wermont plaintiff's excep- 
tion to the direction of a verdict in 
defendant’s favor and the rendition 
of judgment thereon raises the ques- 
tion of whether there was evidence 
fairly tending to sustain plaintiff’s 
claim. Fitzsimons v. Richardson, 86 
Vt. 229, 84 A 811. 

28. See cases in following notes. 

29. Legere v. Stewart, 17 Colo. A. 


472,, 68 P 1059 
West Tampa, 55 


30. Loeffler v. 
Fla. 276, 46 S 426. 

31. John E. Burns Lumber Co. v. 
W. J. Reynolds Co., 148 Ill. A: 356 
(applying the rule in a mechanic’s 
lien suit). And see Davis Paint Mfg. 
Co. v. Metzger Linseed Oil Co., 188 
Ill. 295, 58 NE 940; Miller v. Whelan, 
158 Tll. 544, 42 NE 59; Chicago Ar- 
tesian Well Co. v. Connecticut Mut. 
L. Ins. Co., 57 Ill. 424; Smith v. New- 


land, 40 Ill. 100; Swift v. Castle, 23 
Till. 209. 
32. Troll v. Spencer, 238 Mo. 81, 


141 SW 855, AnnCas1913A 276. 

33. Conrow v. Huffine, 48 Mont. 
437, 138 P 1094. 

34. Lone Tree Ditch Co. v. Rapid 
City Electric, ete., Co., 16 S. D. 451, 
93 NW 650. But compare Thomas vy. 
Ryan, 24, Si. Dri, 123. NW, 685+ See 
also supra § 825. 

35. Tillman v. Peoples, (Tex. Civ. 
A.) 67 SW 920 [den reh 28 Tex. Civ. 


A. 238, 67 SW 201]; Byrd v. Perry, 7 
Tex. Civ. A. 378, 26 SW 749. See also 
supra § 825. 

36. See supra §§ 802, 817, 823, 824, 
825, 827. 

37. Colo.—Florence, etc., R. Co. v. 
Christen, 21% Colo. A. 425, 122 P 64 
(excessive verdict). 

Ill.—Scott v. Chicago Binder, etce., 
Co., 170 Ill. A. 391; Monmouth First 


Nat. Bank v. Squires, 68 Ill. A. 60; 
Funk v. Mills, 50 Ill. A. 404. 
Ind.—Higgins v. Kendall, 73 Ind. 


522; Chicago, etc., R. Co. v. Potts, 35 
Ind. A. 706, 72 NE 168 (inadequate 
damages). 


joes .——Norris v. Wrenschall, 34 Md. 
Minn. —Johnson v. Forrestal, 119 


Minn. 202, 187 NW 1095 (measure of 
damages for personal injuries). 

N. Y.—Statler v. George A. Ray 
Mig, -Co., 195 IN. Wis2478, 988 (NE 1063 
[rev 1255 App. “Div: 69, 109 NYS 
172]; Hawver v. Bell, 141 N. Y. 140, 
36 NE 6; Mitchell v. Metropolitan 
BIR. Cos 132) Nagy. bo 2), SOUN Epos. 
Wells v. Higgins, 132 N. Y. 459, 320 
NE 861; Jarvis v. Driggs, 69 N. Y. 
143; Oberley v. Dickinson, 4 Hun 659 
(inadequate verdict); Moore y. Hig- 
gins, 2 Silv. Sup. 298, 5 NYS 895; 
Carey v. Flack, 20 Mise. 295, 45 NYS 
759; Briscoe y. Litt, 19 Mise. 5, 42 
NYS 908. 

N. C.—North v. Bunn, 128 N. C. 
196, 38 SE 814 (error in computing 
damages). 

R. I.—Smith v. Hunt, 32 R. I. 326; 
79 A 826, 35 LRANS 1132, AnnCas 
1912D 971. 

Tex.—Gloor v. Allen, 47 Tex. Civ. 
A; 519, 105 SW +539: 

vVt.—Akeley v. Carpenter, 87 Vt. 
248, 88 A 897; McKane v. Gordon, 85 
Vtg. 253, 8d) eA 63 holdine thas. 
where plaintiff did not except to a 
judgment in an action against attor- 
neys for money received because a 
check sent plaintiff for a balance was 
deducted from the amount the attor- 
ney was found to have overcharged 
him, he could not have the propriety 
of such deduction reviewed on ex- 
ceptions); Bellows v. Sowles, 71 Vt. 
214, 44 A 68 


Va.—Moses v. Cromwell, 78 Va. 
671; Gunn-v. Turner, 21 Gratt. (62 
Va.) 382; James. River; ete.) Co.) -v. 


Adams, 17 Gratt. (58 Va.) 427. 

Wash.—Hector v. Hector, 51 Wash. 
434, 99 P 13 (holding that, in an ac- 
tion by a divorced wife to recover of 
the husband for the support of a 
child, the question whether’ the 
amount allowed for future support is 
excessive cannot be considered, where 
no exceptions to the findings were 
saved). 

See also supra §§ 825, 827. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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on the record, so that the appellate court may re- 
view the same without exceptions,?® or unless the 
appeal is taken, not merely from the judgment, but 
also from an order overruling a motion for a new 


trial.°° 
[§ 830] 
Judgment—(1) In General. 


[a] A party filing a cross assign- 
ment of error that the judgment was 
for less than he was entitled to 
waives the error by not excepting to 
the judgment below or otherwise pre- 
serving the question. Gloor v. Allen, 
ai Dex. Civ. A. 519,°105 SW539: 

[b] Sufficiency of exception.—(1) 
The exception should be sufficiently 
specific to point out the error unless 
it is apparént. Chicago, etc., R. Co. 
v. Weeks, 27 Ind. A. 438, 60 NE 723; 
Morrell v. Long Island R. Co., 1 NYS 
65; Lyman v. James, 87 Vt. 486, 89 
A 932; In re Kessler, 87 Wis. 660, 
. 569 NW 129, 41 AmSR 74. (2) A gen- 
eral exception to the direction of a 
verdict does not raise on appeal the 
question that the judgment is exces- 
Sive, or that it includes improper 
items. Wells v. Higgins, 132 N. Y. 
459, 30 NE 861. (3) And an exception 
“to the finding, order and judgment 
of the court’ is not sufficient to pre- 
sent the question as to whether a 
finding was for too large a sum. 
Funk v. Mills, 50 Ill. A. 404. (4) A 
verdict, in a proceeding to condemn a 
right of way for a railroad, that de- 
fendant “will sustain damages in the 
sum of $150 by reason of the appro- 
priation of his land . and we 
assess as his damages that he re- 
cover the said sum of $225,” is suffi- 
cient to sustain a judgment for three 
hundred and _ seventy-five dollars, 
there being merely an exception to 
the judgment without showing any 
grounds of exception. Chicago, etc., 
R. Co. v. Weeks, supra. ; 

{[c] Interest.—(1) Where no ex- 
ception to a refusal of the court to 
allow interest is taken when the dam- 
ages are assessed and judgment is 
rendered, an assignment of error on 
the ground of such refusal will not 
be considered on appeal. Monmouth 
First Nat. Bank v. Squires, 68 Ill. A. 
60. (2) And generally the question 
as to the allowance of interest is not 
preserved for review, in the absence 
of exception. Scott v. Chicago Bind- 
er, etc., Co,, 170 Ill..A. 391. (3) When 
a finding shows that interest has 
been allowed from too early a date, 
the error must be specifically pointed 
out, and is not available under a gen- 
eral exception. In re Kessler, 87 
Wis. 660, 59 NW 129, 41 AmSR 74. 
(4) But under’ Ballinger Annot. 
Codes & St. § 5055, providing that 
exceptions to any ruling may be ta- 
ken by any party by stating to the 
court making the ruling when the 
same is made that he excepts to the 
same, an exception to the court’s 
finding of the amount of interest due 
on a note, as follows: ‘Because the 
evidence is insufficient to support 
said finding, and the same is con- 
trary to the evidence,” is sufficient to 
raise the question as to the proper 
rate of interest the note bears after 
maturity. Bank v. Doherty, 42 Wash. 
317, 84 P 872, 114 AmSR 123, 4 LRA 
NS 1191. 

[d] In Indiana, where a judg- 
ment awards more damages or great- 
er relief than the party in whose fa- 
vor the judgment is rendered is en- 
titled to, the opposite party should 
move to modify the judgment, in- 
stead of merely reserving an excep- 
tion thereto, and should save an ex- 
ception to the ruling on the motion, 
and a mere exception to a judgment 


[3 C. J.-60] 


i. Rulings and Orders after Trial or 
In some jurisdictions, 
by express statutory provision or by the decisions 
or practice of the courts, final or special orders 
after trial or judgment are deemed excepted to, or 
are reviewable without any exception.*? 
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other jurisdictions the general rule is that, in or- 
der to obtain a review of rulings or decisions made 
after trial or judgment, proper exceptions thereto 
are necessary,‘ unless there was no opportunity 


to save an exception,*” or unless the error appears 


But in 


as rendered presents no question on 
appeal in respect to its modification 
or amendment. Sahm v. State, 172 
Ind. 237, 88 NE 257; Higgins v. Ken- 
dall, 73 Ind. 522. 

[e] In Vermont exceptions to the 
rendition of final judgment will not 
reach the objection that the judg- 
ment was too large, where the judg- 
ment is based on the findings of 
facts, to which there was no excep- 
tion on the ground that it was not 
supported by the evidence. Bellows 
v. Sowles, 71 Vt. 214, 44 A 68. 

38. Norris v. Wrenschall, 34 Md. 
492 (recovery in excess of amount 
claimed in declaration); Cullop v. 
Leonard, 97 Va. 256, 33 SH 611 (hold- 
ing that, in an action to set aside a 
sale made under deeds of trust, er: 
rors in allowing for permanent im- 
provements appearing on the face of 
an account directed to be made by 
the court may be corrected, although 
no exceptions were filed to the ac- 
count); Jones v. Gilman, 14 Wis. 450 
(where there is a palpable mistake in 
allowing a sum which is admittedly 


ao due). See also supra §§ 802, 
827. 
{a] In New York it has been held 


that permitting the jury to find for 
plaintiff for an amount not justified 
by his own evidence is error, which 
will be corrected on appeal, even in 
the absence of an exception. Spinner 
v. Klinger 87 NYS 453. 

39. Bruce v. Fiss, ete., Horse Co., 
47 App. Div. 273, 62 NYS 96. 

40. U. S.—Patting v. Spring Val- 
ley Coal Co., 98 Fed. 811, 39 CCA 
308 (Illinois practice). 

Cal.—Rahmel v. lLehndorff, 142 
Cal. 681, 76 P 659, 100 AmSR 154, 65 
LRA 88; Roberts vy. Wilson, 3 Cal. A. 
32, 84 P 216. 

Kan.—Keehler v. Ball, 2 Kan. 160, 
83 AmD 451 (holding that the rule 
that the acquiescence in the decision 
of a court, made during the progress 
of a trial, by proceeding without ob- 
jection waives the right to object, 
and that the party objecting to the 
decision must except at the time the 
same is made, does not relate to final 
orders made in an action after judg- 


ment). 
Nebr.—Jones v. Null, 9 Nebr. 254, 
2 NW 350. 


Pa.—Fisher v. Leader Pub. Co., 239 
Pa. 200,86 A 776. 

S. D—Long v. Collins, 15 S. D. 259, 
88 NW 571. 

Wis.—Jones v. Broadway Roller 
Rink Co., 186 Wis. 595, 118 NW 170, 
19 LRANS 907. 

And see notes following. 

{a] Denial of motion for entry of 
different judgment.—In California, 
under Code Civ. Proc. § 647, provid- 
ing that an appealable order is 
deemed excepted to, and § 963, pro- 
viding that a special order made 
after final judgment is appealable, an 
order denying a motion, after judg- 
ment, for the entry of a different 
judgment is deemed excepted to. 
Rahmel v. Lehndorff, 142 Cal. 681, 76 
P 659, 100 AmSR 154, 65 LRA 88. 

[b] Set-off judgments.—In South 
Dakota an appeal from a portion of 
a final order in a proceeding to set 
off mutual judgments may be had, 
although no exception was taken, the 
order being a final order determining 
the rights of the parties, within 


on the face of the record.*? 
plied, for example, to rulings or decisions on mo- 
tions to vacate or set aside a judgment, order, or 
deeree,** including rulings and decisions on motions 
to open a default or set aside the judgment en- 
tered thereon,*® or to open a judgment by confession 


The rule has been ap- 


Comp. L. § 5080, which provides that 
orders finally determining the rights 
of the parties shall be deemed ex- 
cepted to. Long v. Collins, 15 S. D. 
259, 88 NW 571. 

41. Colo.—Smith v. Mock, 33 Colo. 
Lo45 79 On 7T 

Ida.—Goodman v. Minear Min., etc., 
Cos, Ljhdascd 31. 

Ill.—Ladd v. Ladd, 168 Ill. A. 302 
[af€ 256 Tl. 183, 99 NE 916]. 

Ind.—Zimmerman y. Gaumer, 152 
Ind. 552, 53 NE 829. 

Mo.—St. Louis v. Brooks, 107 Mo. 
380, 18 SW 22; Welsh v. Monks, 12 
Mo. A. 579. 

Nebr.—Norbury v. Harper, 70 Nebr. 
389, 97 NW. 4388. 

Tex.—Baldwin y. Davidson, (Civ. 
A.) 1438 SW 716. 

And see other cases in following 
notes. 

42. Sutherland v. St. Lawrence 
County, 103 App. Div. 597 mem, 93 
NYS 958 mem (holding that, where 
a motion for a nonsuit was decided 
after the conclusion of the trial, and 
evidenced by an order duly entered, 
where there was no opportunity to 
take an exception, an exception was 
not necessary for review). , 

43. Warner v. Baker, 36 App. (D. 
C.) 493; Hot Springs Lumber, etce., 
Co. v. Revercomb, 110 Va. 240, 65 SE 
557 (holding that an exception is not 
necessary to the review of a nunc pro 
tune order certifying the evidence 
and making it a part of the bill of 
exceptions, where the court’s want 
of power so to do appears on the 
A the record). See also supra 

44. Colo.—Canon vy. 46 
Colo. 472, 104 P 940. 

Ida.—Goodman yv. Minear Min., etc., 
Cone tddartk3i. 


Therien, 


Ind. T.—Hall vy. Needles, 1 Ind. T. 
146, 38 SW 671. . 
Mo.—Critchfield v. Linville, 140 


Mo. 191, 41 SW 786. 

N. Y.—Price v. Levy, 26 App. Div. 
620, 50 NYS 6386 (decision setting 
aside a judgment entered on confes- 
sion). 

{a] In Tllinois, however, a ruling 
on a motion. to vacate a judgment and 
verdict is reviewable even though not 
excepted to. Patting v. Spring Val- 
ley Coal Co., 98 Fed. 811, 39 CCA 308. 

45. Goodman vy. Minear Min., etc., 
Co., 1 Ida. 131; Heenan vy. Forest City 
Paint, etc., Co. 138 Mich. 548, 102 
NW 806; Salisbury v. Wright, 35 Mo. 


.481; Bohn v. Lucks, 165 Mo. A. 701, 


147 SW 1112; Empire Min. Co. v. 
Propeller Towboat Co., 60 S. C. 457, 
38 SE 602. 

[a] Exception too general.—In 
Georgia, where the trial court grants 
a motion to set aside a default judg- 
ment, an exception thereto that the 
court should have refused the mo- 
tion is too general. Empire Min. Co. 
v. Propeller Towboat Co., 60 S. C. 
457, 38 SE 602. 

{b] In California, however, an or- 
der denying an application to set 
aside a default judgment for surprise 
is regarded as “an interlocutory or- 
der or decision finally determining 
the rights of the parties, or some of 
them,” within Code Civ. Proc. § 647, 
providing that such an order or de- 
cision shall be deemed to have been 
excepted to. Roberts y, Wilson, 3 
Calva. 32,847 P 21.6) 
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and to grant leave to plead,*® or to set aside a non- 
suit;*7 and to rulings and decisions on motions for 
a venire de novo,*® in arrest of judgment,*® for 
judgment non obstante veredicto,°° for leave to file 
an additional exception containing new matter,°? to 
amend the record,®? to grant suit money,°* for re- 
lief from a judgment rendered through mistake, in- 
advertence, etc.,°* or to set aside or quash an exe- 
cution or sale thereunder;** to rulings or orders in 
proceedings supplementary to execution;°® and to 
rulings or decisions on a petition for review,’ on 
a motion to allow’ or dismiss an appeal,°® or as 
to the settlement or authentication of the bill of 
exceptions.°° It has also been held that a party 
cannot complain of a ruling requiring certain de- 
fendants to file answers instanter as of date when 
the judgment was rendered, where no exception is 
taken to such ruling, and it is made in response 
to a motion, filed many months after rendition of 
the judgment, asking that such parties be required 
to answer.®* 
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[§ 831] (2) On Motion for New Trial. In most 
jurisdictions the rule requiring exceptions in the 
lower court in order that rulings may be reviewed 
on appeal applies to rulings on motions for a new 
trial.®? 

[§ 832] (8) As to Costs and Attorney’s Fees. 
It is also held in most jurisdictions that proper 
exceptions are necessary to entitle a party to a re- 
view on appeal of rulings or decisions allowing or 
disallowing costs **.or attorney’s fees,°* or of rul- 
ings with respect to the taxation or retaxation of 
costs.°> In some jurisdictions, however, certain rul- 
ings or decisions as to costs have been held re-_ 
viewable, although no exceptions were taken 
thereto.®° 

[§ 833] j. Trial or Proceedings before Referees, 
Masters, Auditors, and Like Officers®’—(1) Rulings. 
If trials or other proceedings before referees, mas- 
ters, or like officers are required to be- conducted 
as are trials or proceedings in court, as a rule ex- 
ceptions must be taken to the rulings of such 


46. Bascom v. Fox, 167 Ill. A. 1. 
47. Macom v. St. Louis, ete. R. 
Co., (Mo, A.) 129 SW 65. 


48. Zimmerman y. Gaumer, 152 
Ind. 552, 53 NE 829. 
49. Kolokas v. Missouri Pac. R. 


Co., 223 Mo. 455, 122 SW 1082; Dun- 
bar v.. Central Vermont R. Co., 79 Vt. 
A74, 65 A 528. 

{a] Error apparent on record.— 
But it is not necessary for a party 
making a motion in arrest of judg- 
ment on the ground that the declara- 
tion fails to state a cause of action 
to reserve an exception to the action 
of the trial court in overruling his 
motion. Warner v. Baker, 36 App. 
(D..C.) 493: 

50. Hatcher v. Milwaukee North- 
‘western Nat. Ins. Co., 184 Fed. 23, 
106 CCA 225; Keiser v. Eberly, 226 
Pa. 21, 74 A 648; Sipps v. Pusey, 49 
Pa. Super. 326; Hunter v. Pennsyl- 
vania R. Co., 45 Pa. Super. 468; B. F. 
‘Lee Co. v. Sherman, 43 Pa. Super. 
‘557, 560; Rothacker v. Philadelphia, 
42 Pa. Super. 408; McGinnis v. St. 
Paul F. & M. Ins. Co., 38 Pa. Super. 
890; International Sav., etc., Co. v. 
Printz, 37 Pa. Super. 134; Philadel- 
phia v. Bilyeu, 36 Pa. Super. 562. 

* 51. Lewis v. Pennsylvania R. Co., 
220 Pa. 317, 69 A 821, 18 LRANS 279, 
13 AnnCas 1142. 


52. Blizzard v. Blizzard, 40 Ind. 344. 
53. Pickel v. Pickel, 176 Mo. A. 
673, 159 SW 774 (holding that an 


order granting plaintiff suit money 
upon motion made after judgment in 
her action against her husband for 
‘maintenance is not reviewable in the 
absence of an exception to the ruling 
-on the motion). 


54, Smith v. Mock, 33 Colo. 154, 
a7 One LO ae 
55. Smith v. Curtis, 7 Cal. 584; St. 


Louis v. Brooks, 107 Mo. 380, 18 SW 
22: American Wine Co. v. Scholer, 13 
Mo. A. 345; Vernon v. Montgomery, 
(Tex. Civ. A.) 33 SW 606. 

[a] In Nebraska, however, the 
failure to except to the action of the 
court in overruling exceptions, and 
confirming a sheriff’s sale, will not 
preclude a review, the order being 


final. Jones v. Null, 9 Nebr. 254, 2 
NW _ 350. 
56. Welsh v. Monks, 12 Mo. A. 


579: Welch y. Pittsburgh, etc., R. Co., 
TiO wiot.. 509. 

57. Bradford y. Philbrick, 96 Me. 
420, 52 A 906 (holding that, where 
exceptions stated that the presiding 
justice ruled as a matter of law that 
‘on the facts proved a petition for re- 
view could not he maintained, and 
failed to state what facts he found 
to be proved, there was nothing to 
show that the ruling was erroneous 
or the petitioner aggrieved). 

58. Hartford ,, etc., Ins, Co. v. 


Rossiter, 196 Ill. 277, 68 NH 680 [aff 
98 Tears 11 ]3 

59. Tower Grove Planing Mill Co. 
v. Hornberg, 133 Mo. A. 305, 113 SW 
222; Hines v. Springfield Dist. Bd. of 
Education, 49 W. Va. 426, 38 SE 550. 

60. Brode vy. Gosslin, 16 Cal. A. 
632, 117. P 778. 

61. Norbury v. Harper, 70 Nebr. 
389, 97 NW 4388. 

62. See infra § 865. 

63. U. S.—Bluegrass Canning Co. 
v. Steward, 175 Fed. 537, 99 CCA 159. 

Ala.—Prestwood v. McGowan, 148 
Ala. 475, 41 S 779 (holding that the 
failure of the trial court to tax costs 
against plaintiff on account of cer- 
tain defendants in favor of whom 
pleas of coverture were sustained 
would not be reviewed on appeal, 
where it did not appear that any ex- 
ception had been taken to the trial 
court’s action). 

Tll.— Darst v. Collier, 86 Ill. 96; Sis- 
son v. Pearson, 44 Ill. A. 81. 

Iowa.—State v. Brewer, 70 Iowa 
384, 30 NW 646; Soup v. Smith, 26 
Iowa 472. : 

Mo.—Blanchard v. Dorman, 236 Mo. 
416, 18389 SW 395; Keene y. Sapping- 
ton, (A.) 88 SW 144 (failure to ex- 
cept to judgment for costs at the 
term at which it is rendered pre- 
cludes a review thereof on appeal). 
Se ee v. Corley, 54 Tex. 

Wis.—Cord v. Southwell, 15 Wis. 211. 

64 Blanchard v. Dorman, 236 Mo. 
416, 139 SW 395 (holding that the 
reasonableness of an allowance of an 
attorney’s fee will not be reviewed, 
where no exception was taken to the 
order of allowance); Moore v. Blum, 
(Tex. Civ. A.) 40 SW 511 [aff 91 Tex. 
273, 42 SW 856] (holding that ap- 
pellees cannot question an allowance 
by the lower court to appeilant for 
attorney’s fees, where they neither 
excepted thereto nor took a cross ap- 
peal). 

65. Ala.—Stallworth v. State, 129 
Ala. 118, 30 S 31 (ruling on motion to 
retax). 

Cal.—Muir v. Meredith, 82 Cal. 19, 
22 P 1080. 


Iowa.—State v. Brewer, 70 Iowa 
384, 30 NW 646. 
ass.—Smith v. Wenz, 187 Mass. 


421, 73 NE 651 (holding that, where 
no exception is taken to the action 
of the court in referring the matter 
of taxation of costs back to the clerk 
after an appeal therefrom, the ques- 
tion of the correctness of that ruling 
is not. open on appeal). 

Minn.—Barry v. McGrade, 14 Minn. 
286, 

Nebr.—Nichols, ete., Co. v. Stein- 
kraus, 83 Nebr. 1, 119 NW 23 (hold- 
ing that the sustaining of a motion 
for a retaxation of costs, taxing 


plaintiff’s costs to it, cannot be re- 
viewed in the absence of an excep- 
tion); Cahn v. Lipson, 39 Nebr. 776, 
58 NW 280; Richards v. Barowsky, 
39 Nebr. 774, 58 NW 277; Real v. 
Honey, 39 Nebr. 516, 58 NW 136; 
Bates v. Diamond Crystal Salt Co., 
36 Nebr. 900, 55 NW 258. 

Tenn.—State v. Goodbar, 8 Lea 451. 

Tex.—Baldwin v. Davidson, (Civ. 
A.) 143 SW 716 (holding that under 
the rules of court an exception is 
necessary to a review of.an order 
overruling a motion to retax costs). 

Vt.—Collins v. St. Peters, 65 Vt. 
618, 27 A 425; Hawkins v. Hewitt, 56 
Vt. 430. 

Wis.—Ernst v. The Brooklyn, 24 
Wis. 616; Dinsmore vy. Smith, 17 Wis. 
20; Hitchcock v. Merrick, 15 Wis. 
522; Cord v. Southwell, 15 Wis. 211. 

[a] Exceptions held insufficient.— 
(1) A. mere general exception that a 
taxation of costs is excessive is too 
general to be considered on appeal. 
Cureton v. Westfield, 24 S. C. 457. 
(2) And a general exception to the 
court’s order and finding, dismissing 
an appeal from the taxation of. costs 
by the clerk, does not bring up for 
review any ruling upon any specific 
item of costs, or as to whether the 
costs allowed were excessive. Wirth 
v. Bartell, 89 Wis. 594, 62 NW 408. 

66. Hanover F. Ins. Co. vy. Ger- 
mania EF. Ins. Co., 188 N. Y. 252) 33 
NE 1065 (holding that the propriety 
of granting an extra allowance could 
be reviewed by the general term on 
appeal from judgment of the special 
term of the supreme court, without 
formal exception, and that the court 
of appeals, on appeal from the deci- 
sion of the general term, could pass 
upon the question of the legal right of 
the court below to make the allow- 
ance); Matter of O’Keefe, 80 App. Div. 
5138, 81 NYS 118 (holding that no 
exception is necessary to a review of 
the allowance of costs to a special 
guardian in a decree settling the ac- 
count of an executor, since the. al- 
lowance first appears in the decree); 
Jones v. Broadway Roller Rink Co. 
136 Wis. 595, 118 NW 170, 19 LRANS 
907 (holding that under St. [1898] 
§ 3070, authorizing the review on ap- 
peal of intermediate orders involv- 
ing the merits, whether the same 
were excepted to or not, the court 
on appeal from a judgment which re- 
cites the taxation of plaintiff's costs 
and, on review thereof, the entry of 
an order disallowing all costs to 
plaintiff and allowing costs to de- 
fendant, may review such order, al- 
though no exception was taken there- 
to and although the judgment roll is 
not enlarged by a bill of exceptions). 


; mee Reference of cause see supra 
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officers in like manner as if the parties were in 
court,°> and such exceptions must be preserved by 
certification, embodiment in the report, or in such 
other manner as may be, required by the local prac- 
tice;®® otherwise, the only question which may be 


‘considered is whether the facts 


ficient to support the conclusions.” 
dictions it is necessary that objections to testimony, 
rulings, or other proceedings before the referee or 
corresponding officer shall be reviewed or brought 
to the attention of the court to which the re- 


68. Ala.—Kinsey v. Kinsey, 37, 
Ala. 393; Pearson vy. Darrington, 32 
Ala. 227. 


Cal.—Tyson v. Wells, 2 Cal. 122. 

Conn.—Geary v. New Haven, 76 
Conn. 84, 55 A 584 (rulings them- 
selves must be objected to). 

Ill.—Hibernian Banking Assoc. v. 
Law, 88 Ill. A. 18; Cook v. Meyers, 
54 Tll. A. 590 [aff 166 Ill. 282, 46 NE 
Moule 

Ind.—Lee v. State, 88 Ind. 256. 

Mass.—Marshall Engine Co, v. New 
Marshall Engine Co., 203 Mass. 410, 
89 NE 548 (error in exclusion of evi- 


dence); Huntress v. Hanley, 195 
Mass. 236, 80 NE 946; Lee v. U. S. 
Methodist Ppiscopal Church, 193 
Mass. 47, 78 NE 646; Copeland v. 
Crane, 9 Pick. 73. 

Mich.—Abbott v. Mathews, 26 
Mich. 176. 

Miss.—Davis v. Foley, 1 Miss. 43. 

Mo.—State v. Woods, 234 Mo. 16, 


136 SW 337. 

Nebr.—Light v. Kennard, 11 Nebr. 
129, 7 NW 539. 

N, Y.—Ingersoll v. Bostwick, 22 N. 
Y. 425; McEwen v. Northern New 
York Mfg. Coney NY Sy Goon Brewer 
v. Isish, 12 HowPr 481. 


N. C.—Greensboro v. Scott, 84 N. 
Cc. 184, 
N. D.—Illstad v. Anderson, 2 N. D. 


167, 49 NW 659. 

Okl.—Render v. Hocker, 
742, 208 PF) 2105. 

Pa. —Morgan y. Lehigh Valley Coal 
Co., 215 Pa. 448, 64 A 633; Butter- 
field v. Lathrop, 1 Pa. 225. 

Wis.—My Laundry Co. v. Schmel- 
ing, 129 Wis. 597, 109 NW 540. 

[a] Rulings denying a motion to 
dismiss an action, reserved by con- 
sent until the consideration of the 
ease on the merits, to be reviewed 
must be excepted to. Rhoades v. Si- 
man, 24 Minn. 192. 

69. Tyson v. Wells, 2 Cal. 122; 
Rhoades v. Siman, 24 Minn. 192; Da- 
Mis wv. Holey... 1 Miss. 43; State Vv. 
Woods, 234 Mo. 16, 136 Sw 337. 

70. ‘Dufty Vv. Hogan, 203 Mass. 397, 
89 NE 630; Huntress v. Hanley, 195 
Mass. 236, 80 NE 946; Nutting v. 
Burked, 48 Mich. 241, 12 NW 184; 
Teller. v. Bishop, § Minn. 226. 

71. Alai—Gunn v. Brantley, 21 
Ala. 633. 

Tll.—Clinton v. Winnard, 135 Ill. 
A. 274 [aff 233 Ill. 320, 82 NE 261]; 
Dewar v. Ellwood, 98 Ill. A. 46. 

Mich.—Abbott v. Mathews, 26 Mich. 


26 Okl. 


176. 
Minn.—Gill v. Russell, 23 Minn. 
362; Kumler v. Ferguson, 22 Minn. 


117 (holding that where evidence is 
received, subject to objection, by a 
referee, to be afterward ruled upon, 
an exception must be taken to_ his 
action or it will not be reviewed on 
appeal 
PN. ene Wap Cla iin, vik taNe hive 
270; Boughton v. Flint, 74 N. Y. 476; 
Shaw v. Bryant, 65 Hun 57, 19 NYS 
618. 
N. D.—Illstad v. Anderson, 2 N. D. 
167, 49 NW 659. 
Pa.—Potter v. Langstrath, 151 Pa. 
ape; 25 A 76. 
C.—Verner v. Perry, 45 S. C. 

260, 22 SE 888; Wagener v. Mars, 27 
s. C. 97, 2 SH 844, 

Vt.—Randall v. Moody, 87 Vt. 68, 
88 A 321; Baxter v. Blodgett, 63 Vt. 
629, 22 Ay 625; Stevens v. Fullington, 
59 Vt. 671, 10 A 829. 
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be excepted to 
found are suf- 


In some juris- | cer.” 


[§ 834] 


like officer,”* or 


Wis.—Momsen y. Atkins, 105 Wis. 
057, 81 NW 647; Hinz v. Van Dusen, 
95 Wis. 593 70 NW 657. 

But see ebster v. Cadwallader, 
133 Ky. 500, 118 SW 3827, 134 AmSR 
470 (holding that a decree on the 
report of a commissioner may be 
modified on review, although there 
were no exceptions filed to the re- 
port before confirmation). 

[a] MIllustrations.—(1) Unless the 
objection and exception are renewed, 
the action of the officer can be re- 
viewed only by an appeal to the dis- 
cretion of the court, and then only 
where the evidence is of such a de- 
cisive character that the court can 
see that there is danger that injus- 
tice has been done. Graham y. Stiles, 
38T Vite 5.718; (2) But the appellate 
court may consider the admission of 
evidence of an incompetent witness 
by an auditor, where the record 
shows that it was the only point 
about which any question was raised 
in the court below, the adverse 
counsel not denying that the point 
was raised and decided, and although 
the exception was only to the rendi- 
tion of judgment upon the auditor’s 
report. Johnson v. Dexter, 37 Vt. 
641. (8) An objection to evidence in 
a trial before a referee may be taken 
advantage of in the circuit court on 
a motion by the other side to mod- 
ify the report on a point involving 
the admissibility of such evidence; 
and where the party objecting ex- 
cepts to a finding of the court based 
upon it, this saves the objection on 


appeal, Wilcox v. Bates, 45 Wis. 
138. 
{b] An order directing that ob- 


jections filed before a master shall 
stand as exceptions before the court 
is sufficient and formal exceptions 
need not be interposed. Ryan v. 
Desmond, 118 Ill. A. 186. 

[c] Where the parties treat objec- 
tions filed before the master as ex- 
ceptions filed before the court, the 
appellate court will likewise so treat 
them, notwithstanding the absence of 
an order making such objections ex- 
ceptions. Otis v. Cottage Grove Mfg. 
Coy L2k ay An 233. 

72. Ala.—Reynolds Pharr, 9 
Ala. 560. 

Pe educates v. Elwood, 98 Ill. A. 


Mass.—Leathe v. Bullard, 8 Gray 
45 


Mich.—Martin v. McReynolds, 6 
Mich. 70. 

Mo.—Johnston vy. Wingfield, 35 Mo. 
A. 437. 

N. Y.—Boughton v. Flint, 74 N. Y. 
476; Ashley v. Marshall, 29 N. Y. 494 


vi 


[aff 30. Barb. 426, 9 AbbPr 361, 19 
HowPr 110]. 

Pa.—Swoope v. Wakefield, 10 Pa. 
Super. 342. 


Vt.—Bourne vy. Bourne, 69 Vt. 251, 
387 A 1049; Scofield v. Stoddard, 58 
Viti) 290,.5 -A~ 3145 Bruce. v.. Con- 
tinental L. Ins. Co., 58 Vt. 253, 2 A 
710. 

Wis.—MeDonnell v. Schricker, 44 
oe 3827; Riley v. Mitchell, 37 Wis. 
612. 

[a] An exception to the referee’s 
admission of evidence, unless brought 
before the trial court by exception 
to or motion to recommit the report, 
saves no question for review. Man- 
ning v. Leighton, 66 Vt. 56, 28 A 630; 
Baxter v. Blodgett, 63 Vt. 629, 22 A 


(2) Findings and Conclusions. 
absence of appropriate exceptions to findings of 
fact or conclusions of law of a referee, master, or 
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port is made or the evidence returned or intro- 
duced, and proper exceptions saved therein, so that 
the question raised before the officer may be passed 
upon on appeal.” 


In some cases the report must 
in order to authorize considera- 


tion of objections to the rulings of such offi- 


In the 


to the sufficiency of the evidence 


Geos dere v. Burton, 62 Vt. 314, 20 

For practice in New York courts 
in regard to exceptions to referee’s 
findings and conclusions see supra §§ 
825, 826. 

73. Ark.—Federal Union Surety 
Co. v. Flemister, 95 Ark. 389, 130 
SW 574. 

Ga.—Handley v. McKee, 8 Ga. A. 
570, 70 SH 94. 

Ill.—Jones, ete., Co. v. Crary, 234 
Ile 265) 84 NEP 65ST - fiathet3s, Mia) As 
225]; Kent v. Chicago Title, etc., Co., 
230 Ill. 495, 82 NE 911; Nelson vy. 
Chicago Title, etc., Co., 230 Ill. 440, 
82 NE 911; Gillett v. Chicago Title, 
etes Co 2307 DI 1373) 8:2) MN es oa 
Boldman v. Illinois Cent. Tract. Co., 
145) Tl, eA. 5515 Peo. ve, Paul, 143. 
ai 566; Bishopp v. Blair, 90 Ill. A, 
4, 

Towa.—Rankin v. Chariton, 160 
Iowa 265, 139 NW 560, 141 NW 424; 
Weitnaur v. Weitnaur, 117 Iowa 578, 
91 NW 815 (holding that under the 
Code § 38741, providing that when a 
reference is to determine a question 
of fact, the referee’s report shall have 
the effect of a special verdict, it will 
be assumed, on appeal from a judg- 
ment based on a referee’s finding to 
which no exception was taken, that 
the findings were accepted as cor- 
rect and that no other evidence was 
introduced to sustain the judgment). 

Kan.—Hill v. Fisher, 6 Kan. <A. 
Side DOVE VL099; 

Ky .—Sullivan yv. Sullivan, 147 Ky. 
48, 148 SW 744. 

Mass. — Stratton Massachusetts 
Gold Mines Co. v. Stratton, 206 Mass. 
117, 92 NE 34; French v. Peters, 177 
Mass. 568, 59 NE 449; Roosa vy. Da- 
vis, 175 Mass. 117, 55 NE 809. 

Mo.—Berry v. Rood, 209 Mo. 662, 
108 SW 22; Thacker v. Tracy, 8 Mo. 
A. 315. 

N. C.+—Abernathy v. Withers, 99 
N. C. 520, 6 SE 376; Weathersbee v. 
Harrar, s98eNi CiiZbin ose esas 
Strauss v. Frederick, 98 N. C.. 60, 3 
SE 825. 

Okl.—Tribal Dev. Co. v. White, 111 
P95: 

Or.—State v. Grover, 10 Or. 66. 

Va.—Virginia, etc., R. Co. v. Hen- 
inger, 110 Va. 301, 67 SE 185. 

Wis.—Phalen vy. Hershey Lumber 
Co., 186 Wis. 571, 118 NW 219; Dins- 
more y. Smith, 17 Wis. 20. 

[a] Exceptions to conclusions of 
law (1) are insufficient to enable the 
court to question the correctness of 
the findings of facts upon which the 
conclusions are _ based. KunezZ Ve 
Carr, 105 Ind. 574, 5 NE 692; Hunt v. 
Blanton, 89 Ind. 88; Dodge v. Ken- 
nedy, 93 Mich. 547, 53 NW 795; Brant 
v. Salisbury, 23 Wis. 515. (2) But in 
New York, if in an action before a 
referee, a party thereto does not file 
any exceptions to the conclusions of 
law of the referee, he cannot have 
the facts on which they were based 
reviewed by the court. Wolcott v. 
Merchant’s Gargling Oil Co., 45 App. 
Div. 379, 60 NYS 862; Greene v. 
Smith, 13 App. Div. 459, 438 NYS 610 
fafé, 260 ON. Y..533,.55, NE .21.0:]- 

[b] To give the court jurisdic- 
tion to examine the evidence offered 
before a referee, exceptions must be 
saved to the findings of fact. Hill 
v. Fisher, 6 Kan. ‘A. 375, 50 P 1099; 
pal Dey. Co. v. White, (Okl.) 111 


948 (3C.J5.] 


to sustain such findings or conclusions,’* their pro- 
priety cannot be considered on appeal. 
tion to a referee’s refusal to make findings on a 
matter on which he was not duly requested to make 
findings does not present for review his failure 


to do so.*® 


[§ 835] (3) Report or Decision. 


[c] Sufficiency of exceptions.— 
Parties dissatisfied with the findings 
of a referee should distinctly point 
out the particular findings objected 
to and give their grounds of objec- 
tion, and a mere general exception 
that the findings are against the evi- 
dence and the weight of the evidence 
is not sufficient. Whiting v. Cran- 
dall, 78 Mo. 593; Baker v. Crandall, 7 
Mo. A. 564. 

74. Ala.—National Commercial 
Bank v. McDonnell, 92 Ala. 387, 9 S 
149; Nunn v. Nunn, 66 Ala. 35. 

Colo.—Poire v. Rocky Mountain 
Transp. Co., 7 Colo. 588, 4 P 1179. 

I11.—Cheltenham Impr. Co. v. 
Whitehead, 128 Ill. 279, 21 NE 569; 
Dewar v. Elwood, 98 Ill. A. 46; Mc- 
Casland v. Allen, 60 Ill, A. 285; 
Kaegebein v. Higgie, 51 Ill. A. 538. 

Miss.—Murff v. Peterson, 57 Miss. 
146. 

Mo.—Tufts v. Latshaw, 172 Mo. 
359, 72 SW 679. 

Nebr.—Whalen y. Brennan, 34 Nebr. 
129, 51 NW 759. 

N. C.—Lewis v. Covington, 130 N. 
C. 541, 41 SE 677. 

Pa.—Torrey v. Scranton, 133 Pa. 
173, 19 A 351; Dickey’s App., 115 Pa. 
Toy al A On ds 

S. C.—Bradley v. Rodelsperger, 6 
S. Cc. 290 (holding that, although a 
referee may not decide matters of 
fact from his own personal recollec- 
tion, yet if the only objection is to 
the effect of the evidence and the 
judge below concurs with the ref- 
eree, it must appear that the over- 
bearing weight of the evidence is 
against their conclusion). 

Vt-—Dee’ v. King, 73 Vt. '375, 50) A 
1109; Bourne v. Bourne, 69 Vt. 251, 
37 A 1049. : 

[a] In New York (1) Code Civ. 
Proc. § 992 has been held to obviate 
the necessity of an exception to find- 
ings of fact by a referee in order to 
raise the question that such findings 
are against the weight of evidence, 
where it appears that the case con- 
tains all the testimony. Barrett v. 
Cling, 16 NYS 92. (2) So where a 
case is tried before a referee, no ex- 
eeption to the report is necessary to 
enable the appellate division, on an 
appeal from a judgment, to review 
the questions of fact presented. In 
re Mosher, 103 App. Div. 459, 93 NYS 
123 [aff-185 N. Y. 556 mem, 77 NE 
1191 mem]; Henderson v. Dougherty, 
95 App. Div. 346, 88 NYS 665. (3) 
The court of appeals, however, ap- 
parently will not review in the ab- 
sence of an exception. Daniels v. 
Smith, 130 N. Y. 696 mem, 29° NE 
1098; Keogh v. Westervelt, 66 N. Y. 
636; Oswego Second Nat. Bank v. 
Poucher, 56 N. Y. 348; Smith v. 
Brady, 17 N. Y. 173, 72 AmD 442. 
See also Henderson v. Dougherty, 95 
App. Div. 346, 88 NYS 665 (where it 
is said that the jurisdiction of the 
court of appeals is restricted to ques- 
tions of law and that that court has 
uniformly held that it can review 
only a decision to which a valid ex- 
ception has been taken). (4) An ex- 
ception to the referee’s conclusions of 
law brings up for review the findings 
of fact, and therefore a finding not 
supported by the evidence will be 
disregarded in order to sustain the 
judgment, although it was not ex- 
cepted to by respondent. Greene v. 
Smith, 13 App. Div. 459, 43 NYS 610 
{aff 160 N. Y. 533, 55 NE 210]. 

75. Matter of Hoffman, 62 Misc. 
600, 115 NYS 984. , 

76. U. S—Coghlan v. South Caro- 
lina R. Co., 142 U. S. 101, 12 SCt 150, 
35 L. ed. 951 [aff 32 Fed. 316]; Burns 
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An excep- 


face, cannot be 


The report or | is applicable to 


v. Rosenstein, 135 U. S. 449, 10 SCt 
817, 34 L. ed. 1938; South Fork Canal 
Co. v. Gordon, 6 Wall. 561, 18.L. ed. 
894; Kinsman vy. Parkhurst, 18 How. 
289, 15 L. ed. 385; In re Carver, 113 
Fed. 138; New Orleans v. Fisher, 91 
Fed. 574, 34 CCA 15 [certiorari ai- 
lowed 174 U. S. 802, 19 SOt 884, and 
mod 180 U. S. 185, 21 SCt 347, 45 L. 
ed. 485]; Burke v. Davis, 81 Fed. 
907, 26 CCA 675; Imperial Ins. Co. 
v. Newcomb, 62 Fed. 97, 10 CCA 288; 
Tyler v. Angevine, 24 F. Cas. No. 14,- 
306, 15 Blatchf. 536. 

Ala.—Blackman vy. Mauldin, 164 
Alario sity Ole Si os Node eee AUN MOCO 
Senuiee v. Lehman, 103 Ala. 385, 15 


Colo.—Lockhaven Trust, ete., Co. v. 
U. S. Mortgage, etc., Co., 34 Colo. 39, 
81 P 804. 

D. C.—American Ice Co. vy. East- 
ern Trust, etc., Co., 17 App. 422 [aff 
te S. 626, 28 SCt 432, 47 L. ed. 

ous 
Ill.— Williams v. Williams, 221 I11. 
541, 77 NE 928; Roby v. Chicago 
Title, etc., -Co., 194 Ill. 228, 62 NE 
544 [mod 94 Ill. A. 379]; Gehrke vy. 
Gehrke, 190 Ill. 166, 60 NE 59; Dolese 
v. McDougall, 182 Ill. 486, 55 NE 
547 [aff 28 Ill. A. 629]; Snell v. De 
Land, 136 Ill. 533, 27 NE 183; Pacyna 
v. Bliss, 180 Ill. A. 351; Lauterjung 
v. Chicago Title, etce., Co., 156 Ill. A. 
621; Boldman y. Illinois Cent. Tract. 
Cot, 145 1.7 A. 5513" Boylan, v..Cam- 
eron, 126 Ill. A. 432; Lies v. Klaner, 
121 Till. A. 332; Jocelyn v. White, 
98 T1l A> 503 ‘Sharp vo Bull, -8 1 111s? Ay 
400; Burke v. Tutt, 59 Ill. A. 678. 
ieae oe v. Maginniss, 55 Ind. 

Iowa.—Bauder v. Hinckley, 60 Iowa 
185, 14 NW 228; Blake v. Dorgan, 1 
Greene 547. 

Ky.—Moreland vy. Citizens’ Sav. 
Bank, 114 Ky. 577, 71 SW 520, 24 
KyL 1354, 102 AmSR 293, 61 LRA 
900; Farmer v. Samuel, 4 Litt. 187, 
eck 106; Hart v. Baylor, Hard. 

Me.—Thompson v. Mason, 92 Me. 
98, 42 A 314. 

Md.—Darby v. Rouse, 75 Md. 26, 
22 A 1110; Perkins v. Emory, 55 Md. 

7 


Mass.—Harrigan v. Dodge, 216 
Mass. 461, 103 NE 919; New York 
Cent. -ete:; KR. Co: we Chelsea, 723 
Mass. 40, 99 NE 455; Atty.-Gen. v. 
Vineyard Grove Co., 211 Mass. 596, 
98 NE 1070; Duffy v. Hogan, 203 
Mass. 397, 89 NE 630; Rosenberg v. 
Heffernan, 197 Mass. 151, 83 NE 316; 
Hart v. Brierley, 192 Mass. 147, 78 
NE 307; National Mach., etc., Co. v. 
Standard Shoe Mach. Co., 186 Mass. 
44, 70 NE 1038; Ivarson v. Mulvey, 
179 Mass. 141, 60 NE 477; Flitner v. 
Butler, 165 Mass. 119, 42 NE 503; 
Carew v.,Stubbs, 161 Mass. 294, 37 
NE 171. 

Mich.—Eaton v. Truesdail, 40 Mich. 
1; Amboy, etc., R. Co. v. Byerly, 13 
Mich. 439. 

pee ge cee v. Hilliard, 45 Miss. 
359. 

Mo.—Tufts v. Latshaw, 172 Mo. 
359, 72 SW 679; Smith v. Hill, 155 
Mo. 278, 55 SW 1132; Bender v. Mat- 
ney, 122 Mo. 244, 26 SW 950; Ellison 
v. Bowman, 29 Mo. A. 439. 

. M.—Newcomb v. White, 5 N. 
M. 435, 23. PP 671. 

N. Y.—Marshall v. Smith, 20 N. Y. 
251; Peo. v. American L. & T. Co., 87 
App. Div. 139, 84 NYS 114 [mod 39 
Mise. 647, 80 NYS 627 and aff 177 
N. Y. 231, 69 NE 429]; Matter of 
Kautsky, 56 App. Div. 440, 67 NYS 
882; Lounsbury v. Sherwood, 53 App. 
Div. 318, 65 NYS 676; Van Vleck -v. 
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decision of a referee, master, commissioner, or like 
officer, to which no objection has been thereto- 
fore made and which does not disclose error on its 


excepted to, in whole or in part, 


in the appellate court, where appropriate excep- 
tions have not been saved below.7® 


The same rule 
a second report, made after the 


Ballou, 40 App. Div. 489, 58 NYS 125; 
Matter of Talmage, 39 App. Div. 466, 
57 NYS 427 [aff 161 N. Y. 643 mem, 
57 NE 1126 mem]; Barlow v. Barlow, 
23 App. Div. 623, 48 NYS 345; Cow- 
en v. West Troy, 43 Barb. 48; Tyler 
v. Willis, 33° Barb. 327; Ketchum v. 
Clark, 22 Barb. 319; Rust v. Hauselt, 
46 N. Y. Super. 22; Dainese y. Allen, 
36 N. Y. Super. 98, 14 AbbPrNS 393, 
45 HowPr 430; Carr v. Hills Archime- 
dean Lawn Mower Co., 13 Daly 211; 
Rosenstock v. Hoggarty, 13 NYS 228 
[aff 1381 N. Y. 647 mem, 30 NE 867 
mem]; Brewer, v. Isish, 12 HowPr 
481; Delabigarre v. Bush, 2 Johns. 
490. And see cases infra this note. 

N. C.—Battery Park Bank v. West- 
ern Carolina Bank, 138 N. C. 467, 50 
ee: Depriest v. Patterson, 94 N. 
Cc: : 

Pa.—Southern Maryland R. Co. v. 
Moyer, 125 Pa. 506, 17 A 461; John- 
son’s Hst., 29 Pa. Super. 255; Swoope 
v. Wakefield, 10 Pa. Super. 342, 44 
WklyNC 209. 

S. C.—Alexander v. Herndon, 84 S. 
C. 181, 65 SE 1048; Price v. Price, 45 
S.C. 57, 22 SE 790; Thomas v. Poole, 
19 S.C. 323; Cureton: ‘vy. Mills, 13°S: 
C. 409, 36 AmR 700. 

Tenn.—Rogers v. Rogers, 101 Tenn. 
428, 47 SW 701; Huntingdon vy. Muli- 
lins, 16 Lea 738; Morris v. Ellis, (A.) 
62 SW 250. 

Vt.—McKane v. Gordon, 85 Vt. 253, 
81 A 637; Walton v. Walton, 63 Vt. 
513, 22 A 617; Smalley v. Corliss, 37 
Vt. 486. 

Va.—Young v. Young, 109 Va. 222, 
63 SE 748; Branner v. Branner, 108 
Va. 660, 62 SE 952; Flanary v. Kane, 
102 Va. 547, 46 SE 312, 681; Jackson 
v. Pleasanton, 101 Va. 282, 43 SE 
573; Preston v. National Exch. Bank, 
97 Va. 222, 38 SE 546; Wilson v. Wil- 
son, 98 Va. 546, 25 SE 596; Morri- 
son v. Householder, 79 Va. 627; 
Strange v. Strange, 76 Va. 240; 
eg Oe v. Sexton, 29 Gratt. (70 Va.) 


W. Va.—Welch Lumber Co. 
Pageton Lumber Co., 69 W. Va. 28 
71 SE 282; State v. King, 47 W. Va. 
437, 35 SE 30; Gardner v. Gardner, 
47 W. Va. 368, 34 SE 792; Arbogast 
v. McGraw, 47 W. Va. 263, 34 SHE 
736; Ward v. Ward, 40 W. Va. 611, 21 
SE 746, 52 AmSR 911, 29 LRA 449; 
Shenandoah Valley Nat. Bank ~v. 
Shirley, 26 W. Va. 563; Evans v. 
Shroyer, 22 W. Va. 581. 

Wis.—Thornton vy. Eaton, 46 Wis. 
618; Jenkins v. Esterly, 22 Wis. 128. 

[a] Thus no question is presented, 
on writ of error to review a judg- 
ment at law on a referee’s report, 
where there was no written stipula- 
tion waiving a jury, no bill of excep- 
tions, and no specific exceptions ta- 
ken to the overruling of exceptions 
to the report or to the judgment. 
Dietz v. Lymer, 61 Fed. 792, 10 CCA 
71 [foll Dundee Mortg., ete., Inv. Co. 
v. Hughes, 124 U. S. 157, 8 SCt 377, 31 
L. ed. 357]. 

{[b] The mere filing of objections 
to a master’s report is insufficient to 
authorize its review, although such 
objections are entitled “objections 
and exceptions,” separate exceptions 
being necessary. Conseil Rocham- 
beau, No. 128, ete. v. La Fleur, 215 
Mass. 347, 102 NE 412. 

[c] Sufficiency of exceptions.—(1) 
Exceptions to the report must be 
definite and certain, and where they 
are too general to point out the spe- 
cific errors relied upon they will not 
be considered on appeal. Leathe v. 
Thomas, 109 Ill. A. 434 [aff 218 Tl). 
246, 75 NE 810, 4 AnnCas 79]; Trapp 
v. Fidelity Nat. Bank, 41 SW 577, 43 


Vv. 
2, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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» tion for a new trial 


original report has been sent back or recommitted 
for further action,’7 and it is immaterial that 
‘the same objectionable matters appeared in the first 
report and were excepted to,’® or that exceptions 
to matters other than those as to which the re- 
port was sent back remain undisposed of." 
fact that no exceptions are filed to a master’s 
report, while it- may preclude certain questions 
from being raised in the appellate court, is no 
reason for dismissing an appeal from a final de- 
eree;®° but upon such appeal the only question open 
for review is whether the decree is warranted by 


the pleadings and report.*t 
[§ 836] (4) Accountings. 


Sw 470, 19 KyL 1114; Brown vy. Rog-~ 
ers, 76 S. C. 180, 56 SE 680; Bou- 
knight v. Brown, 16 S. C. 155; Ran- 
dall v. Moody, 87 Vt. 68, 88 A 321; 
Richmond First Nat. Bank v. Wm. R. 
Trigg Co., 106 Va. 327, 56 SH 158; 
Bartlett v. Boyles, 66 W. Va. 327, 66 
SE 474. (2) Where, in an action of 
an equitable nature, exceptions, are 
filed to an auditor’s report, mere gen- 
eral exceptions that such ruling and 
findings were erroneous under the 
pleadings and evidence will furnish 
no ground for reversal. Fricker v. 
Americus Mfg., etce., Co., 124 Ga. 165, 
52 SE 65. (3) But, where a petition 
for letters of administration is re- 
ferred to the auditor to determine the 
domicile of the deceased, a general 
exception to his report is sufficient 
to bring before this court the ques- 
tion of domicile. Thorn v. Thorn, 28 
App. (D. C.) 120. (4) Exceptions to 
an auditor’s report should not refer 
the court from one part of the rec- 
ord to another to discover ‘what was 
ruled, and to various parts of the 
record to search for evidence relat- 
ing to that particular point, but the 
exception should be complete in it- 
self. Baxter v. Camp, 126 Ga. 354, 
54 SEH 1036. (5) Where exceptions 
filed to the report of a master are 
specifically denominated “exceptions 
to findings of fact and exceptions to 
findings of law,’ and it is agreed 
that the judge may pass on all ques- 
tions of law and fact without a jury, 
and a judgment is rendered sustain- 
ing all of such exceptions, and a mo- 
is made and 
heard without objection, the appel- 
Jate court will not refuse to consider 
an assignment of error to the over- 
ruling of the motion for new trial on 
the ground that there should have 
been a direct exception to the judg- 
ment rendered. Georgia Southern, 
etc., R. Co. v. Southern R. Equipment 
€o,, 107) Ga. 186, 33 “SH 184. (6) 
Where, in an action tried by a ref- 
eree, incompetent evidence on the 
question of damages was taken sub- 
ject to objection, and he afterward 
considered it in awarding damages, 
an exception was filed to his decision 
on the ground that it was “contrary 
to the law and evidence,” but no ex- 
ception was taken specifically to the 
rule of damages adopted, it was held 
on appeal that the decision of the 
referee in respect to the measure of 
damages would be reviewed. Dean v. 
Roesler, 1 Hilt. (N. Y.) 420. 

[d] Affidavit on motion to set 
aside sale.—Although exceptions 
should be filed to a report of sale, 
as a basis for a motion to set aside 
the sale, yet when the affidavit in 
support of the motion is capable of 
being treated as an exception to the 
sale, there is no substantial error in 
the trial court so treating it. Mitch- 
ell v. Odewalt, 112 SW 612, 33 KyL 
1007. 

{e] Excuse.—fxceptions taken to 
the interlocutory order of partition 
will not excuse the appellants from 
excepting to the report of the com- 


Alleged errors on an 
accounting will not be reviewed in the absence of 
a proper exception to the allowance or disallow- 
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ance of 
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The 
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items thereof.5? 

(5) Exceptions to General Rule. 
are numerous decisions wherein the courts, either 
because of the discretion vested in them, because 
of enactments designed to protect substantial rights, 
or for the purpose of preventing manifest injustice, 
refuse to hold parties to a strict observance - of 
the general rule.®? 
the master does not furnish in his report the 
facts necessary to enable the court to proceed to 
a final decree on the merits of the case ** or to 
examine into the correctness of an account,®° or 


There 


Thus it has been held that, if 


the master complies with the rules prescribed by 


missioners made in pursuance of it, 
if they desire to question its validity. 
Kern v. Maginniss, 55 Ind. 459. 

[f] Where the decree recites that 
the case was heard upon exceptions 
to the report, the court will on ap- 
peal treat such exceptions as having 
been filed, notwithstanding they do 
not appear to have been filed to the 
master’s report. Croissant v. Beers, 
118 Ill. A. 502; Beck v. Stoddard, 118 
TSP AS? 370. 

77. Walworth v. Birch, 81 Ark. 
52, 98 SW 717; Kee v. Kee, 2 Gratt. 
(438 Va.) 116; Hooper v. Hooper, 29 
W.- Va. 276, 1 SE 280; Carskadon v. 
Minke, 26-W. Va. 729. 

[a] Sufficiency of  exception.— 
Where the court sustained an excep- 
tion to a master’s report appointed 
to state the account between .the 
parties to a suit and directed the 
master to restate the account, and 
the master in his second report made 
material changes sustaining some of 
the exceptions to the first report, an 
exception to the second report recit- 
ing that the party excepted as stated 
in his exceptions to the first report 
is too indefinite to require the court 
on appeal to review the order of the 
chancellor confirming the report, for, 
if the findings of the master were 
incorrect, the objections should have 
been specific as required by Kirby 


Dig. §§ 6336, 6340. Walworth vy. 

Birch, 81 Ark. 52, 98 SW 717. 

rea Carskadon v. Minke, 26 W. Va. 
79. Maloney v. Missouri Pac: R. 


Co., 122 Mo. 106, 26 SW 702. 

[a] If the recommittal and direc- 
tions of the court are erroneous, ex- 
ceptions to the second report are not 
necessary to authorize a revision of 
improprieties in such report occa- 
sioned by action in accordance with 


such erroneous directions. Harbin v. 
Bell, 54 Ala. 389 
80. French v. Peters, 177 Mass. 


568, 59 NE 449. 

81. Curran v. O’Meara, 211 Mass. 
261, 97 NE 907; Huntress v. Hanley, 
195 Mass. 236, 80 NE 946; French 
v. Peters, 177 Mass. 568. 59 NE 449; 
Rameau v. Valley, 168 Mich. 569, 134 
NW 987. 


pacti Ala.—Long v. Hasly, 13 Ala. 
oe 

D. C.—Consaul v. Cummings, 30 
App. 540. 


Ill.— Williamson v. Warfield, 136 
Tll. A. 168. 

Ky.—Collins v. Champ, 15 B. Mon. 
118, 61: AmD 179; Bowling v. Cobb, 
6 B. Mon. 356. 

Mich.—Clark vy. Landon, 90 Mich. 
83, 51 NW 357. 

Miss.—Williamson vy. 34 
Miss. 402. 

N. J.—Luse v. Rarick, 34 N. J. Ea. 

In re Ramsey, (Prerog.) 66 A 
410 


N. Y¥.—Matter of Kautsky, 56 App. 
Div. 440, 67 NYS 882. 

S. C.—Talbert v. Hamlin, 86 S. C. 
523, 68 SE 764. 

Va.—Branner v. Branner, 108 Va. 
660, 62 SE 952. 


Downs, 


the chancellor to be observed in the statement of 
the account,°* or the report is made as to details 
in accordance with the instructions of the par- 


Wis.—Warner v. Cuckow, 90 Wis. © 
291, 63 NW 238. 

[a] Where a judge undertakes to 
state an account, without reference 
to a commissioner, he should proceed 
as a commissioner would upon charge 
and discharge accounts, and the 
parties should make exceptions to 
such of his conclusions as: they ob- 
ject to, in order not only that he may 
have an opportunity to correct them, 
but also that, in case of appeal, the 
point in controversy may be clearly 
understood. Barnebee v. Beckley, 43 
Mich. 613, 5 NW 976. 

[b] Sufficiency of exceptions.—(1) 
Where an account has been stated 
by a master according to correct 
methods, an,exception thereto must 
specify the item or items to which 
objection is made, and on a mere 
general exception alleging error 
therein the court will not.enter on a 
detailed examination of the whole 
account. Talbert v. Hamlin, 86 S. C. 
523, 68 SE 764. (2) Exceptions to 
the allowance by the auditor in an 
accounting of items of office expenses 
aggregating specified sums, covering 
specified dates, on the ground that, 
on the evidence before him, he should 
have disallowed such items, are too 
general to be considered on appeal. 
Waggaman v. Earle, 25 App. (D. C.) 
582 [rev on other grounds 207 U. S. 
244, 28 SCt 86, 52 L. ed. 191]. {3) 
Exceptions that the court erred “in 
sustaining each and all of plaintiff’s 
exceptions to the accounting,” or “in 
overruling all of defendant’s excep- 
tions to the accounting,” are too gen- 
eral to be considered. Armour Pack- 
ing Co. v. London, 53 S. C. 539, 31 SE 
500. (4) The office of an exception 
is to call the attention of the court 
to some specific matter or item in an 
account in respect to which error is 
alleged. If it does not answer this 
purpose the court will not notice it. 
Lawrence v. Fowler, 20 HowPr (N. 
Y.) 407; Brown v. Haynes, 59 N. C. 
49, See also Smith v. Smith, 101 N. 
C461, 8) SHel235 13h sy 133. 

83. South Penn Oil Co. vy. Stone, 
(Tenn. Ch. A.) 57 SW 374 (holding 
that, although no exception is filed 
in the court below to a master’s re- 
port failing to allow punitive dam- 
ages on an injunction bond, such 
damages will be decreed on appeal 
where complicated accounts are not 
involved, and the whole matter is 
presented in the proof and discussed 
by counsel in their briefs, the rule 
that an exception to a master’s re- 
port will not be considered unless 
made below being only one of prac- 
tice, and the reference to a master 
on an injunction bond being a mere 
formality). 

84. Lang vy. Brown, 21 Ala. 179, 
56 AmD 244. 

85. Bobe v. Stickney, 36 Ala. 482; 
Blake v. Dorgan, 1 Greene (Iowa) 
547; Ringgold v. Ringgold, 1 Harr. 
& G. (Md.) 11, 18 AmD 250. 

86. Bobe v. Stickney, 2¢ Ala. 482. 

[a] The appellate court may ex- 
amine into rights put in issue by 
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ties so as to represent their views and claims and not 
those of the officer,S’ exceptions are unnecessary 
to enable the appellate court to pass on the pro- 
Nor are exceptions 
‘necessary where the right to recover, or other 
question, is submitted by the referee to the court 
for its decision,®* where the report is, in effect, a 
special verdict, as a report of facts merely ;®® where 
the court modifies and adopts the findings;°° where 
there is undoubted error,®! apparent on the face 
of the report or record,®” or there is error in com- 
putation,®> or failure to allow interest properly 


priety of the action below. 


the pleadings and which do not de- 
pend upon the state of the accounts, 
where an account may be necessary 
to determine the extent of a claim, 
although accounts have been stated 
in an auditor’s report directed below 
involving a determination of those 
rights, and no exceptions have been 


filed. Wells v. Beall, 2 Gill & J. 
(Ma.) 458. 
87. Walter v. Foutz, 52 Md. 147; 


Anderson v. Tuck, 33 Md. 225; Den- 
nis v. Dennis, 15 Md. 73. 

88. McKane v. Gordon, 85 Vt. 
253, 81 A 637; Willey v. Laraway, 64 
Witiht559, 251 Av436; 


ae Marshall v. Smith, 20 N. Y. 
vl, 
90.) {Cable -v:.. U.S. Life® Ins. Co., 


111 Fed. 19, 49 CCA 216 [rev on other 
grounds 191 U. S. 288, 24 SCt 74, 48 
L. ed. 188] (holding that, where a 
master to whom a cause was referred 
to take and report the testimony ex- 
ceeded his authority by reporting 
findings of fact and conclusions of 
law to which the court entertained 
exceptions, some of -which it sus- 
tained, and modified and adopted the 
findings, they must be regarded as 
the findings of the court, and an ap- 
pellant may assign errors thereon in 
the appellate court, although he took 
no exceptions to the report of the 
master). 

91. Maccubbin v. Cromwell, 2 
Harr. & G. (Md.) 443; Sunter v. Sun- 
ter, 204 Mass. 448, 90 NE 561; Clark 
v. Landon, 90 Mich. 838, 51 NW _ 357; 
Mandeville v. Marvin, 30 Hun (N. Y.) 
282. 

[a] Lhe Maryland act of 1825 c 
117, prohibiting the reversal of a de- 
cree in the appellate court on excep- 
tions to an account not appearing by 
the record to have been taken in the 
court below, does not apply to a 
formal account exhibiting merely a 
statement of the rights of the parties 
as solemnly adjudicated by the court 
below in a previous order. Miller v. 
Allison, 8 Gill & J. 35. 

[b] Error in allowing damages not 
alleged in the bill inheres in the de- 
cree, and need not be raised below 
by exception to the register’s report, 
jt not appearing for the first time 
when his report is made, so that 
such error will be corrected by the 
decree on appeal. Blackman vy. Maul- 
din, 164 Ala. 337, 51 S 23, 27 LRANS 
670. 

92. Central Impr. Co. v. Cambria 
Steel Co., 210 Fed. 696, 127 CCA 184, 
Carnahan v. Ashworth, (Va.) 31 SE 
65 (holding that, where, in a cred- 
jtors’ suit, the commissioner’s re- 
port does not indicate the order of 
priority of liens of different rank on 
the land sought to be subjected, ob- 
jection thereto being apparent on the 
face of the record may be first taken 
in the supreme court, although not 
excepted to); H. C. Houston Lumber 
Co. v. Wetzel, etc., R. Co., 69 W. Va. 
682, 72 SE 786; Haymond v. Murphy, 
65 W. Va. 616, 64 SE 855; Ruhl v. 
Berry, 47 W. Va. 824, 35 SH 896 
(holding that, although no excep- 
tions are filed to a commissioner’s 
report, if the decree of confirmation 
shows material error as to matter of 
law prejudicial to the appellant, it 
should be reversed); State vy. King, 
47 W. Va. 437, 35 SE 30. 


APPEAL AND ERROR 


[$§ 838] 
Etc. 


[a] Where, upon consideration of 
the bill, answer, aud other pleadings 
in connection with the report of the 
commissioner in chancery an error 
becomes apparent, the circuit court 
may correct it on motion without an 
exception, or may recommit for fur- 
ther investigation; but when the ob- 
jection is for the first time raised on 
appeal, and the matter is one which 
may be affected by extraneous testi- 
mony, ordinarily the supreme court 
will not interfere. Reed v. Nixon, 36 
W. Va. 681, 15 SE 416. 

{b] Part not excepted to.—The 
general rule that, where exceptions 
are taken to parts of a master’s re- 
port, the parts not excepted to will 
not be open to review is subject to 
the exception that if the-report is 
clearly erroneous it is within the dis- 
cretion of the court to correct the er- 


ror. Central impr, Co; ev. } Cambria 
Steel Co. .210) Fed... 6964 127 (CCA 
93. Brooks v. Robinson, 54 Miss. 


Ae Wills v. Dunn, 5 Gratt. (46 Va.) 


[a] An error in a register’s re- 
port in computing the amount of in- 
terest can be corrected on appeal 
only to the extent of the exception 
taken thereto, although it is evident 
from the record that the register 
made a greater mistake than that 
pointed out by the exception. Leh- 
man v. Levy, 69 Ala. 48. 

94. Haynie v. American Trust Inv. 
Co., (Tenn. Ch. A.) 39 SW 860 (hold- 
ing that the question of interest fol- 
lows the question of liability for the 
principal sum sued for in a suit for 
breach of covenant, and, although no 
exception is taken to the allowance 
of interest by the master, the ques- 
tion may be considered on appeal in 
connection with exceptions .to the al- 
lowance of the principal sum). 

95. Central Impr. Co. v. Cambria 
Steel Co., 210 Fed. 696, 127 CCA 184; 
Celluloid Mfg. Co. v. Cellonite Mfg. 
Co., 40 Fed. 476; Hurd v. Goodrich, 59 
Ill. 450; Boylan y. Cameron, 126 Ill. 
A, 432. 

[a] A master’s conclusions of law 
on the facts are reviewable on ap- 
peal, without exceptions. Von Platen 
v. Winterbotham, 203 Ill. 198, 67 NE 


843. 

96. Lee v. Willis, 101 Va. 188, 43 
SE 354. 

97. Wakeman vy. Dalley, 44 Barb. 


CNEEYA) 498" 

[a] Decree contrary to report.— 
The rule that, where no exceptions 
are filed to commissioner’s report and 
the report is confirmed, an appellate 
court will not look into the report 
does not apply where the decree ren- 
dered on the report is materially con- 
trary thereto. Reitz v. Bennett, 6 W. 
Va. 417. 

98. Ga.—Merchants Nat. Bank vy. 
Armstrong, 107 Ga. 479, 33 SE 473. 

Ill.—Hibernian Banking Assoc. vy. 
Law, 88 Ill. A. 18. 

Sere eaen v. Emerick, 80 Ind. 

Ind. T.—McCurtain v. Grady, 1 Ind. 
T. 107, 38 SW 65 (holding that the 
objection that exceptions to a mas- 
ter’s report were overruled as a 
whole will not be considered on ap- 
peal, where the record does not show 
that appellant demanded separate rul- 
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allowable;°* where the law is misapplied to facts 
stated correctly ;°° where the questions at issue are 
presented by the pleadings and proof;°®® or where, 
upon the whole case, the judgment is erroneous.®* 
(6) Judgment or Decision on Report, 
It may be stated, generally, that the rule 
requiring exceptions is applicable to judgments, de- 
erees, or decisions rendered on the report, findings, 
or conclusions of referees or like officers, either in 
confirming or refusing to confirm, or in recom- 
mitting, the same.°§ 
to the effect that, where the determination of the 


But there are many decisions 


]ings on each exception, and excepted 


to each ruling). 


Mass.—Sullivan .vy. <Arcand, 165 
Mass. 364, 43 NE 198. ; 
Mo.—Moran v. Stewart, 246 Mo. 


462, 151 SW 439; Anderson v. Cald- 
well, 242 Mo. 201, 146 SW 444; Wentz- 
ville Tobacco Co. v. Walker, 123 Mo. 
662, 27 SW 639; Snyder v. Crutcher, 
137 Mo. A. 121, 118 SW 489; Arkan- 
sas Land Co. v. Ladd, 103 Mo. A. 83, 
77 SW 322 (holding that a party ob- 
jecting to the finding of a referee 
must except to the court’s action 
overruling his exceptions to the re- 
port, and call attention to the al- 
leged error in his motion for a new 
trial, in order to make the objection 
available on appeal). 

N. Y.—Matter of Buffalo Ice Co., 
37. App. Div. 144, 55. NYS 783; Chees- 
brough v. Agate, 26 Barb. 603; Smith 
v. Smith, 4 Johns. Ch. 445. 

N. C.—Scroggs v. Stevenson, 100 
N. C. 354, 6 SE 111; Strauss v. Fred- 
erick, 98 N. C. 60, 3 SE 825. 

S. C.—Alexander v. Herndon, 84 S. 
C. 181, 65 SE 1048. 

Vt.—Eddy Co. v. Field, 85 Vt. 188,. 
81 A 249. 

[a] Interlocutory decrees denying 
a motion to recommit, in the absence 
of exceptions, present no questions 
for review on appeal. American Stay 
Co. v. Delaney, 211 Mass. 229, 97 NE 
9i1, AnnCasi913B 509. 

{b] In Wisconsin an order con- 
firming the report of a referee, who 
ascertains the amount plaintiff suing 
to set aside tax deeds should pay to 
the tax title claimant as a conditian 
of setting aside the tax deeds, and 
who states the total amount neces- 
sary to redeem at the commencement 
of the suit; and also the amount of 
taxes for ‘subsequent years paid by 
the tax claimant, involves the mer- 
its and affects the judgment for ~ 
plaintiff and, under St. (1898) § 2898, 
defining the judgment roll, is a part , 
of the judgment roll and record, and 
under § 38070, authorizing the review 
of intermediate orders on appeal from. 
a judgment, it may be reviewed on 
appeal from the judgment, whether 
excepted to or not. Roach y. San- 
born Land Co., 140 Wis. 435, 122 NW 
1020. 

[ec] Surrogate’s decisions, — (1) 
Exceptions are necessary to a review 
of the decision of a surrogate upon 
report of a referee appointed by him 
to take and report evidence (Matter 
of Yetter, 44 App. Div. 404, 61 NYS 
175 [aff 162 N. Y. 615 mem, 57 NE 
1129 mem]. See also supra § 825); 
(2) but not where the referee is ap- 
pointed merely “to hear and deter- 
mine,’ as in such case the surrogate 
is merely to confirm, deny confirma- 
tion of, or modify the referee’s re- 
port, and the exceptions to the ref- 
eree’s findings are all that are neces- 
sary for further appellate review. 
In re Yetter, supra. 

[ad] Sufficiency of exceptions. — 
(1) Exceptions to the judgment, de- 
cree, or decision upon the report or 
findings should be definite and cer- 
tain, and if they are too general they 
will not be considered on appeal. 
Center v. McKiney, 130 Ga. 151, 60 
SE 450; Moran y. Stewart, 246 Mo. 
462, 151 SW 439; Love v. Dorman, 91 
S. C. 384, 74 SE 829; Kinard y. Proc- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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court below is based on an insufficient or errone- 
ous report, no exception to it is necessary to en- 
able the court to inquire into its correctness.2® Like- 
wise this exception to the general rule has been 
held applicable to a judgment! or decree which 
was not warranted by the facts or matters re- 
ported,? to a decision adopting and confirming a 
referee’s conclusions of law,? a decision based on a 
report sufficient to sustain it and as to which the 
court had no authority to entertain objections,* and 
to a finding by a court whose decision was re- 


viewable without exception.® 
[§ 839] 


tor, 68 S. C. 279, 47 SE 390 (holding 
that an exception alleging errors in 
overruling findings and conclusion of 
master is too general to be consid- 
ered); Lesley v. Lesley, 53 S. C. 44, 
30 SE 635; Young v. Garlington, 31 
iS. C. 290; 9 SE. 960; Johnson v. Fra- 
zee, 20 S. C. 500; Akeley v. Carpen- 
tek, SU VtS 24857588 A. 897%o2-(2) In 
North Carolina, under Rule of .Prac- 
tice No. 27 (39 SE vii), requiring ob- 
jections to be noted by exceptions, 
and providing that no exception not 
so set out and made a part of the 
case or record shall be considered, a 
general exception to the trial court’s 
‘action on the report of a referee will 
not be considered on appeal, where 
there are various exceptions to the 
report and several questions of law 
‘and fact passed upon. Rutherford 
County Comrs. v. Erwin, 140 N. C. 
193, 52 SE 785. (3) An appeal from 
‘a judgment on a referee’s report, 
overruling exceptions thereto, will be 
treated as an exception to the judg- 
ment based upon the referee’s con- 
clusion of fact, as a case agreed or 
special findings by the court, in suf- 
ficient compliance with Code § 550, 
requiring the filing of exceptions as- 
signing error in the judgment ap- 
pealed from. Miller v. Coxe, 133 N. 
Cc. 578, 45 SE 940. (4) In Pennsyl- 
vania, where the court of common 
pleas overrules exceptions to the re- 
port of an auditor appointed to pass 
upon the accounts of a township au- 
ditor, a general exception to such 
order of the court is not sufficient to 
bring up the whole case for review 
upon the evidence; nor is it suffi- 
ecient to bring upon the record for 
purposes of review on appeal the 
rulings of the auditor rejecting of- 
fers of evidence. Lytle v. Rupert, 
44 Pa. Super. 493. (5) But in Wis- 
consin a general exception to an or- 
der confirming a referee’s findings is 
sufficient to authorize a review of 
specific exceptions to the findings on 


appeal. Raipe v. Gorrell, 105 Wis. 
636, 81 NW 1009. (6) In New York, 
under Code Civ. Proc. § 1022,° pro- 


viding that where judgment is en- 
terefl on the report of a _ referee, 
which does not state the findings of 
fact and conclusions of law separate- 
ly, the defeated party may except 
thereto, in which case the appellate 
division of the supreme court may 
review on appeal all questions of 
law and fact, a general exception to 
a short decision authorizes the re- 
view of the entire procedure and evi- 
dence. Matter of Woodward, 69 App. 
Div. 286, 74 NYS 755. (7) A deci- 
sion by a referee that a material 
question in the trial of an action is 
immaterial raises the presumption 
that he did not consider or pass on 
it, and a judgment based on his de- 
cision is reversible for error of law 
on a general exception. Wandelt v. 
Cohen, 15 Mise. 90, 36 NYS 811. 

99. U. S—Himely v. Rose, 5 
Cranch 313, 3 L. ed. 111; Murray v. 
Schooner Charming Betsey, 2 Cranch 
64, 2 L. ed. 208. 

Iowa. — Washington 
Jones, 45 Iowa 260. 

Ky.—Slaughter v. Slaughter, 8 B. 
Mon. 482; Wintersmith y. Fairleigh, 
5 KyL 241. 


County  v. 


» 


k. Review of Decisions of Intermedi- 


APPEAL AND ERROR 


ate Courts. 


error from or 


court.® 


Mo.—Shvore vy. Coons, 24 Mo. 556. 
bela? C.—Hooks v. Sellers, 16 N. C. 

Va.—Cookus v. Peyton, 1 Gratt. 
(42 Va.) 431; White v. Johnson, 2 
Munf. (i6 Va.) 285. But see Han- 
sucker v. Walker, 76 Va. 753 (where, 
there having been no exception ta- 
ken, the court refused to reverse a 
decree of sale because the commis- 
sioner’s report showed that usurious 
interest had been taken). 

W. Va.—Ward v. Ward, 40 W. Va. 
611, 21 SH 746, 52 AmSR 911, 29 LRA 
449; Kanawha Valley Bank v. Wil- 
son, 25 W. Va. 242. 

[a] What may be reviewed.—(1) 
On appeal from a judgment entered 
on a report to which no exception 
was taken exceptions at the trial can 
alone be reviewed. Rosenstock vy. 
Hoggarty, 13 NYS 228 [aff 131 N. Y. 
647 mem, 30 NE 867 mem]. (2) 
Where the court, upon an exception 
to a commissioner’s report, decides a 
point and by a decree refers the case 
back to the commissioner, who makes 
a report in accordance with the de- 
cision of the court, whereupon the 
court renders a final decree or de- 
cree settling the principle of the 
cause upon such reports so decided, 
such decree may be reviewed on ap- 
peal without an exception in the 
lower court on the matters embraced 
in the court’s decision on such point. 
Kyle v. Conrad, 25 W. Va. 760. 

oat Burpe v. Van Eman, 11 Minn. 


2. Strang v. Allen, 44 Ill. 428; 
Wood y. Lee, 5 T. B. Mon. (Ky.) 50; 
Ruhl v. Berry, 47 W. Va. 824, 35 SE 
896; Reitz v. Bennett, 6 W. Va. 417. 

[a] A decree confirming a report 
which was not excepted to may be 
revised, where the matter involved in 
the appeal was not submitted to, nor 
considered by, the referee. Hardin v. 


Hardin, 84S! *CTTy LlauSh- 936" 127 
AmSR 786. 
8. Hodgin v. Toler, 70 Iowa 21, 30 


NW 1, 59 AmR 435; Miller v. Coxe, 
133 N. C. 578, 45 SE 940. 

4. Headley v. Reed, 2 Cal. 322. / 

5. Matter of McAleenan, 53 App. 
Div. 193/165" NY.S1907 faffii6b Ny YY. 
645 mem, 59 NE 1125 mem] (holding 
that, where exceptions were taken to 
a referee’s report to a surrogate’s 
court, and the surrogate sustained 
the exceptions, basing his decision on 
the facts found by the referee, it is 
not necessary, in order to present a 
question to the appellate court, that 
the appellant shall file exceptions, 
since the facts found by the referee 
stand in place of a finding of facts by 
the surrogate, and on appeal from 
the surrogate’s decree the correct- 
ness of the surrogate’s conclusions 
of law was presented for review). 

[a] In the United States courts 
on a writ of error to a judgment ona 
referee’s report in an action at law, 
where there is no written stipulation 
waiving a jury, and nothing showing 
a reference under a state statute, and 
where there is no bill of exceptions, 
and no specific exception was taken 
to the overruling of exceptions to the 
referee’s report, or to the judgment 
thereon at the time it was entered, 
although these rulings were assigned 
as grounds of a motion for a new 


where there has been a trial de novo.® 
wise where the intermediate court merely reviews 
the record brought up from the inferior court, 
since, if the intermediate court has erred in its 
judgment, the error will appear by the record of 
that court without any bill of exceptions.’ 
the reviewing court will not, on appeal from the 
intermediate court, review rulings in the original 
court to which no exceptions were saved in that 
An exception has been held unnecessary 
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Proper exceptions are generally neces- 
sary, as in other cases, on appeals or writs of 


to intermediate appellate courts, 
It is other- 


But 


trial, no question is presented for re- 
view. Imperial L. Ins. Co. v. New- 
comb, 62 Fed. 97, 10 CCA 288. 

6... Beard v. Parks, 44 Mo. 244. 
(holding that, in a suit on an ac- 
count, commenced before a justice of 
the peace and appealed to the circuit 
court, where the case was tried de 
novo, although the record failed to 
show that an account or statement 
of the cause of action was filed either 
before the justice or the circuit court, 
if no exceptions to the omission or 
to the rulings of the court grounded 
on the defect were taken in the cir- 
cuit court, the case was not open to 
review in the appellate court); Aull v. 
Missouri Pac. R. Co., 73 Mo. A. 369; 
Stevens, etc., Co. v. Dulaney, 31 Okl. 
608, 122 P 166. And see Linsman 
v. Huggins, 44 Ind. 474. 

[a] Exception too general.—Under 
Supr. Ct. Rule No. 5, providing that 
an exception for the purpose of ap- 
peal must contain a statement of the 
proposition of law or fact which it 
is desired to review, an exception 
that “it was error for the Circuit 
Judge to overrule the exceptions and 
grounds of appeal from the magis- 
trate’s court and to refuse to grant 
a ‘new trial’ 3. =. thereupon,” is 
too general. Neville v. Kelley, 94 
SS.) Ceell 2, 27 SHO743. 

[b] Ruling on counterclaim.—In 
order to obtain a review on appeal of 
a ruling of the circuit court permit- 
ting defendant to proffer a counter- 
claim in that court, where none was 
filed in the justice’s court, it must be - 
shown that the point was made a 
matter of exception in the circuit 
court, and that its attention was 
called thereto on motion for a new 
trial, and the mere fact that the jury 
found affirmative damages for de- 
fendant is insufficient. Cedar Hill 
Orchard, ete., Co. v. Heiney, 106 Mo. 
A, 302, 80 SW 278. 

7. Morris v. Deane, 94 Va. 572, 27 
SE 432 (holding that. where a case 
is taken from the county court to a 
circuit court on a writ of error, no 
exceptions need be taken to the judg- 
ment of the circuit court in order 
that it may be reviewed by the su- 
preme court of appeals, as the cir- 
cuit court can look at nothing except 
the record of the county court 
brought up on the writ, and if the 
circuit court errs in its judgment, the 
error will appear by the record of 
that court without any bill of ex- 
ceptions). 

8. Scheevers v. Illinois Cent. R. 
Co., 235 Ill. 227, 85 NE 192 [aff 134 
Ill. A. 514]; Trenkmann v. Schnei- 
der, 31 Mise. 741 mem, 64 NYS 111 
[aff 30 Misc. 810, 61 NYS 920]. 

[a] In New York, (1) where a 
judgment of the trial term of the 
city court of New York has been 
affirmed by the general term, the ap- 
pellate term of the supreme court, 
on a further avpeal, cannot consider 
rulings to which no exceptions were 
taken. Trenkmann y. Schneider, 31 
Misc. 741 mem, 64 NYS 111 [aff 30 
‘Mise. 810, 61 NYS 920]; Machauer v. 
Fogel, 21 Mise. 637, 47 NYS 1056; 
Scott v. Yeandle, 20 Misc. 89. 45 NYS 
87 [aff 19 Misc. 713, 43 NYS 1164 
mem]. (2) The court of appeals, on 
an appeal from the appellate divi- 
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to obtain a review of the ruling of an intermedi- 
ate court on a motion to dismiss an appeal from 
a justice of the peace;® but there are decisions to 


the contrary.?° 


[§ 840] 1. Ancillary and Provisional Remedies. 
The general rule requiring proper exceptions ap- 
plies in some jurisdictions to the review of de- 
cisions affecting substantial rights made in pro- 
ceedings ancillary to the principal action or pro- 
ceedings wherein provisional remedies are sought, 
as in the case of orders appointing receivers," re- 
fusing a discovery,!” setting aside an order of ref- 
erence,'? or dissolving or refusing to dissolve an 
But in the latter 
case it has been held that it need not appear that 
such an order was excepted to,1® where it is ap- 
pealable and constitutes a part of the record," or 


injunction '* or an attachment.® 


sion, cannot review questions of law 
not raised on the trial by proper ex- 
ceptions. Wahrman v. New York 
Bd. of Education, 187 N. Y. 331, 80 
NE 192, 116 AmSR 609, 10 AnnCas 
405 [aff 111 App. Div. 345, 97 NYS 
1066]; Wangner v. Grimm, 169 N. Y. 
421, 62 NE 569 [aff 53 App. Div. 626 
, 65 NYS 1134 mem]. 

9. Kelly v. School Directors, 66 
Ill. A. 134 (circuit court); Morrow 
v. Sullender, 4 Nebr. 374 (district 
court). 

10. De Graw v. Prior, 53 Mo. 313 
(holding that, where defendant in an 
action commenced before a justice of 
the peace filed a motion to dismiss 
the suit on the ground that the writ 
was not properly served on him, and 
the motion was overruled, without 
exception being taken, the ruling can- 
not be considered on appeal); Levy 
v. Smith, 149 Mo. A. 314, 129 SW 989; 
Tower Grove Planing Mill Co. v. 
Hornberg, 133 Mo. A. 305, 113 SW 
222; Hines v. Springfield Dist. Bd. 
of Education, 49 W. Va. 426, 38 SH 
550 (holding that, on appeal from a 
justice, where a motion is made by 
the appellee to dismiss the appeal 
because improvidently awarded, and 
the motion is overruled, the appellate 
eourt cannot review such ruling, un- 
less it was objected to and exception 
taken when the ruling was made, or 
the point saved, and a bill of excep- 
tions duly taken, showing the ruling 
complained of, or unless the error ap- 
pears on the record). 

_{a] In Indiana, where no excep- 
tion was taken to the action of the 
circuit court dismissing an appeal 
from a justice of the peace, and the 
cause of dismissal does not appear, 
that is no question for the supreme 
court on appeal. Roderick v. Deam, 
11 Ind. 314. 

1l. Chicago; ete. R. Co. v. Mec- 
Beth, 149 Ind. 78, 47 NE 678: Gray 
Vv. Oughton, 146 Ind. 285, 45 NE T9ty 
Chicago Horseshoe Co. v. Costlin, 30 
Ind. A. 504, 66 NE 514; Miller v. 
Southern Land, etc., Co., 53 8. C. 364, 
31 SE 281. 

[a] Exception not too general.— 
An exception claiming that the order 
appointing a receiver on the facts 
proved and decided was illegally, im- 
providently, and erroneously made is 
not too general, the record showing 
the facts proved and decided. Miller 
v. Southern Land, etc., Co., 53 S. C. 
364, 31 SE 281. 

12. Peterson v. Gresham, 25 Ark. 


13. Casky v. January, Hard. (Ky.) 
; Trigg v. Shields, Hard. (Ky.) 
168. 


14. Slagle v. Bodmer, 58 Ind. 465. 
Contra Wallace vy. Salisbury, 147 N. 
C. 58, 60 SE 713 (where the appeal 
itself was held a sufficient exception 
under the rule in that state; supra 
§ 803 text and note 88). 

15. Groth ‘vy. Kersting, 4 Colo. A. 
395,) 36 -P* 156: 

16. Teweles v. Lins, 98 Wis. 453, 
74 NW 122. 


APPEAL AND ERROR 


[§ 841] 


ministrator.?? 


17. Ely v. Titus, 14 Minn. 125. 

18. Lynn y. Stark, 6 KyL 586. 

LOS ReOwss Cooper, 139" D> 462; 
29 NE 872 (holding that, on an in- 
formation in the nature of quo war- 
ranto to try title to an office, the ac- 
tion of the court in submitting cer- 
tain questions of law and fact to the 
jury, and in not giving any formal 
decision on the issues not so submit- 
ted, is not reviewable on appeal where 
no exceptions to such action have 
been taken). 

20. Lamkin v. Sterling, 1 Ida. 120 
(where the error complained of was 
the refusal to quash the writ). 

21. Stith v. Carter, 60 SW 725, 22 
KyL 1488 (appointment of commis- 
sioners). 

22. Ex p. Simpson, 55 Ind. 415 
(holding that an administrator will, 
on appeal, in the absence of any ex- 
ceptions to the same, be deemed to 
have acquiesced in a summary order 
removing him, issued by a court hav- 
ing jurisdiction, and directing that 
he forthwith account for and pay 
over the assets of the estate). 

23. Matter of Scott, 49 App. Div. 
130, 62 NYS 1059. 

24 UMS ae Siw. (Carey,, 1200: 
S. 51, 3 SCt 424, 28 L. ed. 67; Shep- 
pard v. Wilson, 6 How. 260, 12 L. ed. 
430; Walton v. U. S., 9 Wheat. 651, 
6 L. ed. 182; Denver v. Home Sav. 
Bank, 200 Fed. 28, 118 CCA 256. 

Ill. Trigger v. Drainage Dist. No. 
LO Srelle D2 OSG AON), aisles 

Ind.—Boyce vy. Graham, 91 Ind. 
420; Dickson v. Rose, 87 Ind. 103; 
Leyner v. State, 8 Ind. 490; Young 
v. McLane, 8 Ind. 357. 

Iowa.—Nag el v. Guittar, 62 Iowa 
510, 17 NW 671; Joliet Tron, ete., Co. 
v. Chicago, ete, RACo. 50 jowa "455; 
Boardman vy. Beckwith, 18 Iowa 292. 

Kan.—Powers v. McCue, 48 Kan. 
477,229 BP. 686: Piersol “v: "Shelley, 3 
Kan. A. 386, 42 P 922, 

Ky. —Burns v. Com., 3 Mete. 13. 

Me.—Carleton vy. Lewis, 67 Me. 76. 

Mass.—Spooner v. Cummings, 151 
Mass. 313, 23 NE 839; Brown v. Ab- 
ington Sav. Bank, 119° Mass. 69. 

Miss.—Barney v. Scherling, 40 
Miss. 320; Phillips v. Lane, 5 Miss. 
122; Wilson v. Owens, 2 Miss. 126. 

Mo.—Moran v. Stewart, 246 Mo. 
462, 151 SW 439; State v. Foster, DAD 
Mo. 448, 22 sw 468; Baker v. Kan- 
sas City, eteiweR: Co., 107 Mo. 230, 
17 Sw 816; State v. ‘Luke, 104 Mo. 
563, 16 sw’ 242; State v. Elvins, 101 
Mo. 243, 13 SW "937: State v. Meyers, 
99 Mo. 107, 12 SW 516; State v. Bran- 
num, 95 Mo. 19, 8 SW 218; .Pierci- 
field v. Snyder, 14 Mo. ee Kauffman 
v. Harrington, 23 Mo. A. 57 2. 
een -—Griswold v. Boley, 1 Mont. 
5 

N. M.—Southern California Fruit 
Exch. vy. Stamm, 9 N. M. 361, 54 P 


N. Y.—Onondaga County Mut. Ins. 
Co. v: Minard, 2 N: Y. 98. 
Oh.—Franks v. State, 12 Oh. St. 1. 
Pa.—Stewart v. Huntingdon Bank, 
11 Serg. & R. 267, 14 AmD 628. 
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where an exception was taken to a final order sus- 
taining the attachment.1§ 

m. Extraordinary Remedies and Spe- 
cial Proceedings. 
necessary in some jurisdictions to obtain a review 
of orders or rulings in the case of extraordinary 
remedies and special proceedings, as in quo war- 
ranto,!®? mandamus,?° statutory partition proceed- 
ings,*+ and proceedings for the removal of an ad- 
But it has been held that the ir- 
regular removal of a testamentary trustee may 
be reviewed without exception.?* 

[§ 842] 3. Time of Taking or Noting Excep- 
tions—a. In General. 
be taken at the time the ruling or decision com- 
plained of is made,”* for it is well established that 
erroneous steps in the progress of a cause are waived 


Proper exceptions have been held 


Ordinarily exceptions should 


Ss. C.—Buttz v. Campbell, LDES.ICS 
614; Coleman v. Heller, 13 S. C. 491. - 


59 ex —Goode Vo eStates 2) Lexa xe 
Wis.—Meier v. Morgan, 82 Wis. 


289, 52 NW 174, 33 AmSR 39. 

[a] Exception to allowing or re- 
fusing an amendment (1) should be 
taken at the time. Pilgrims’ Health, 
etc., Ins. Co. v.. Scott, 12 Ga. A. 
749, 78 SE 469; Alcorn v. Morgan, 77 
Ind. 184; Goodwin v. Smith, 72 Ind. 
113, 37 "AmR 144. (2) Where an 
amendment to a petition is made to 
meet a demurrer on the ground of 
multifariousness, and a motion to 
dismiss the petition as amended is 
refused, in excepting to the judg- 
ment refusing to dismiss the petition 
defendant may also except to a judg- 
ment striking a plea to the jurisdic- 
tion and both rulings may be re- 
viewed on proper assignments of er- 
ror. White v. North Georgia Elec- 
tric Co., 136° Ga. +21, 70 SE. 639. 

[b] Bulings on motions directed 
at the pleadings (1) must be except- 
ed to at the term when made, and un=- 
less such exceptions are taken, they 
cannot be made the subject of re- 
view on appeal merely by being in- 
corporated in a bill of exceptions 
filed at a later term in the proceed- 
ings. Wentzville Tobacco Co. v. Wal- 
ker, 123 Mo. 662, 27 SW 689. (2); 
Where the record on appeal recites 
the ruling of the court on demurrer to 
an amended complaint and a refusal 
of plaintiff to amend the complaint 
or plead further and rendition of judg- 
ment on the demurrer, followed by 
a formal judgment that plaintiff take 
nothing by the action and that de- 
fendants recover of plaintiff their 
costs and charges, “to. which the 
plaintiff excepts,” the judgment will 
be affirmed on the ground that no 
exception was taken to the action of 
the court in sustaining the demurrer 
at the time it was made. Cowan vy. 
Huffman, 130 Ind. 600, 28 NE 619. 
(3) In the absence of an exception 
taken at the time, defendant was not 
entitled to review a ruling sustain- 
ing a demurrer to a defense in the 
answer. Denver v. Home Sav. Bank, 
200 Fed. 28, 118 CCA 256. (4) The 
overruling of a demurrer to defend- 
ant’s plea cannot be reviewed in the 
absence of a timely exception there- 
to. Savannah Chemical Co. v. Bragg, 
14 Ga. A. 371, 80 SE 858. (5) Errors 
in rulings on pleadings cannot be re- 
viewed by assigning error thereon 
as a ground of a motion for a new 
trial. O’Brien v. Ellarbee, 14 Ga. A. 
333, 80 SE 864. 

[ec] Exceptions taken at subse- 
quent term.—Exceptions to a ruling, 
taken at a term subsequent to that 
at which the ruling was made, come 
too late. Wentzville Tobacco Co. v. 
Walker, 123 Mo. 662, 27 SW 639; Rob- 
ertson v. Com., (Va.) 19 SE 877. 

[4d] A refusal to grant a change of 
venue, assigning for cause that the 
judge is prejudiced, is not available 
in error unless exception is taken at 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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unless excepted to before additional steps are 


taken.?5 


An exception to the overruling of a motion to 
set aside an order has been held sufficient to bring 
up errors in sustaining the motion on which the 
order was made, although no exception was ‘taken 


to that ruling.?°® 


the time the decision is made. 
ner v. State, 8 Ind. 490 

[e] An exception to an order dis- 
charging a rule for judgment for 
want of a sufficient affidavit of de- 
fense must be taken within a reason- 
able time, and if no exception has 
been taken until after the expiration 
of three years ard after a trial, the 
appellate court will not consider the 
assignment of error. Monongahela 
Natural Gas Co. v. Ellwood Natural 
Gas., ete., Co., 43 Pa. Super. 619. 

25. Jones v. Van Patten, 3 Ind. 
10%; Branton’ v.-‘O’Briant, ‘93° NOU. 
99; Tayloe v. Old Dominion Steam- 
ship Co., 88 N. C. 15; Yerkes v. Rich- 
_ards, 153 Pa. 646, 26 A 221, 34 AmSR 


Ley- 


2 
26. Allen v. Benton, 79 Mo. 165. 
27. U. S.—Copper River, etc., | R. 


Co. v. Reeder, 211 Fed. 280, 127 OCA 
648; McCord v. Baltimore, ete., R. 
Lo., 187 Fed. 743, 109 CCA 491; ‘Chi- 
cago, etc., R. Co. v. Frye- Bruhn WOE 
184 Fed. 15, 106 CCA 217. 

Ark. — Prairie County v. Bauer ory 
ares 526; Lyon v. Evans, 1 Ark 

Cal.—Towle v. Clunie, 23 P 314; 
McGuire v. Drew, 83 Cal. 225, 23 P 
312. Compare Pfister v. Wade, 59 
Cal. 273 (holding that exceptions 
taken to an order denying an in- 
junction served more than ten days 
from the date of the order but with- 
in ten days of final judgment were 
seasonably served). 


Conn.—Walsh v. Hayes, 72 Conn. 
397, 44 A 725. 
bev irciN tanaal ta Ve. Bryan)! W6L Mila. 
Ga. —Norman v. Great Western 
Tailoring Co., 121 Ga. 813, 49 SE 


782; Lowery Vv. Idleson, 117 "Ga: 778, 
45 ‘SE Dist isanee = Vi. Robinson, 115 
Ga. 41, 41 SE 258; Berryman v. Ha- 
den, 112 Ga. 752, 38 SH 53; Clay v. 
Smith, 108 Ga. 189, 33 SH 963; Herz 
Vv. Frank, 104 Ga. 638, 30 SE TG Rr or 
La Grange Bank v. Cotter, 101 Ga. 
134, 28 SE 644; Corniff v. Cook, 95 
Ga. 61, 22 SH 47, 51 AmSR 55; Con- 
nor v. Hodges, 


546; Boyce v. Day, 3 Ga. DN O75. 
59 SE 930. 

Jll.—Mayville v. French, 246 Ill. 
434, 92 NE 919; Burns v. Peo., 126 


Till, 282, 18 NE 550; Sullivan v. Dol- 
lins, sige inh 85s Fitzgerald v. James, 
AGOW DISA 434; Peters v. Darling, 
107° Tis AL 301. 

Ind.—Lewis v. Neilson, 176 Ind. 
414, 96 NE 145; Rose v. State, 171 
Ind. 662, 87 NE 103, 17 AnnCas 228; 
Medical College v. ‘Commingore, 146 
Ind. 296, 39 NE 744; Radabaugh v. 
Silvers, 135 Ind. 605, 35 NE 694; Bar- 
ner v. Bayless, 134 Ind. 600, 383 NE 
907, 34 NE 502; Midland R. Co. v. 
Dickason, 130 Ind. 164, 29 NE 775; 
Matsinger v. Fort, 118 Ind. 107, 20 
NE 653; Hull v. Louth, 109 Ind. 315, 
10 NE 270, 58 AmR 405; Leslie v. 
Merrick, 99 Ind. 180; Western Union 
Tel. Co. v. Trissal, 98 Ind. 566; Boyce 
v. Graham, 91 Ind. 420; Dickson v. 
Rose, 87 Ind. 103; Leyner v. State, 
8 Ind. 490; Andis v. Smith, 48 Ind. 
A. 162, 95 NE 597; Theobald v. Clapp, 
43 Ind. A. 191, 87 NE 100; Leedy v. 
Capital Nat. Bank, 35 Ind. A. 247, 73 
NE 1000; Booker vy. Killion, 29 Ind. 
A. 196, 64 NE 101; Repp v. Lesher, 
27 Ind. A. 360, 61 NE 609; Tecumseh 
Facing Mills v. Sweet, 25 Ind. A. 284, 
58 NE 93 (following day too late); 
Miller v. Fuller, 21 Ind. A. 254, 52 
NE 101; La Porte v. Organ, 3 Ind. 
A. 525, 30 NE 2; Thomas vy. Griffin, 
1 Ind. A. 457, 27 NE 754. 

Iowa.—Haddock v. Holman, 89 NW 
1100; Young v. Rann, 111 Iowa 253, 


7 Ga. A. 153, 66 SH. 
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[3C.J.] 953 


With re- 


spect to proceedings during trial, it is well settled 


that in order to make an exception available it 
must be taken at the time the ruling or decision 
complained of is made, or within the ‘time allowed 
by statute or rule of practice for taking such ex- 


ception, where such a statute or rule exists;?7 and 


82 NW 785; Souster v. Black, 87 Iowa 
519, 54 NW 534. 

Kan.—Powers v. McCue, 48 Kan. 
477, 29 P 686; Gallagher "y. South- 
wood, 1 Kan. 143, 

Ky.—Dalton v. Dalton, 146 Ky. 18, 
141 SW 371; Steele v. Bryant, 132 Ky. 
569, 116 SW 755; American Mut. Aid 
Soe. v. Bronger, 91 Ky. 406, 15 SW 
1118,° 12 Kyl 971-* Cobb ‘vy. ‘Stewart, 
4 Metce. 255, 83 AmD 465; Burns v. 
Con. v3 Mete. LSS Memphis, etc., 
Packet Co. v. Nagel, D5 yaln 742%, 

Me.—Fish v. Baker, 74 Me. 107. 

Md.—Hagan v. Hendry, 18 Md. 177. 

Mass.—Troger  v. Webster, 174 
Mass. 580, 55 NE 318. 

‘Miss.—Green v. Robinson, 4 Miss. 
105; Wilson vy. Owens, 2 Miss. 126. 

Mo.—Moore v.. St. Louis Transit 
Co., 226 Mo. 689, 126 SW 1013; Proc- 
tor’ v. Methodist Episcopal Church 
South, 225 Mo. 51, 123 SW 862; U. S: 
Casualty Coulv. Kacer, 169 Mo. 301, 
69 SW 370, 92 AmSR 641, 58 LRA 
436; Richardson v. Schuyler County 
Agricultural, ete, Assoc, 156 Mo. 
407, 57 SW 117; Windes v. Earp, 
150 Mo. 600, 51 SW 1044; McAnaw vy. 
Matthis, 129 Mo. 142, 31 SW 344; 
Gaston v. Kellogg, 91 ‘Mo. 104, 3 Sw 
589; Mexico v. Barnes, 158 Mo. 612, 
138 SW 928; Link v. Hathway, 143 
Mo. A. 502, 127 SW 913; Carter v. 
Louisiana Purchase Exposition Co., 
124 Mo. A. 530, 102 SW 6; Boggs v. 
Pacific Steam Laundry Co., 86 Mo. A. 
616; Bond yv. Finley, 74 Mo. A. 22; 
Ecton v. Kansas City, etc. R. Co., 
56 Mo. A. 337. 

Mont.—Randall v. Greenhood, 3 
ae 506; Griswold v. Boley, 1 Mont. 

Nebr.—Herzog v. Campbell, 47 
Nebr. 370, 66 NW 424; Warrick v. 
Rounds, 17 Nebr. 411, 22 NW 785. 

N. H.—Fowler Vv. Towle, 49 N. H. 
ee Foss v. Strafford, 25 N. H. 78. 

M.—Laird v. Upton, 8 N. M. 
409. 45 P 1010; Terr. v. Baker, 4 N. 
M. 447 13 P 30. 

N. Y.—New York v. New York Re- 

frigerating Constr. Co., 146 N. Y. 210, 


40 NE 771; Hunt v. Bloomer, 13 N. 
Y. 341, 12 HowPr 567; Onondaga 
County Mut. Ins. Co. v. Minard, 2 


N. Y. 98; Lanier v. Hoadley, 42 App. 
Div. 6, 58 NYS 665; Beach v. Ray- 
mond, 1 Hilt. 201; Tremain vy. Rider, 
13 HowPr 148. In this state, under 
Code Civ. Proc. §§ 994, 995, an ex- 
ception to a ruling on a question of 
law may be taken by filing and serv- 
ing it after final submission of the 
cause to the court without a jury; 
but in any other case an exception 
must be taken when the ruling is 
made. Lanier v. Hoadley, supra. 

N. C.—McDowell v. J. S. Kent Co., 
153 N. C. 555, 69 SE 626; Virgin Cot- 
ton Mills v. Abernathy, 115 N. C. 402, 
20 SE 522; Carr v. Alexander, 112 
Nie Cou7s3 ell SHAS) Hemphill “v; 
Morrison, 112 N. C. 756, 17 SE 535; 
Jones v. Jones, 94 N. C. 111. 

Oh.—Stuckey v. Bloomer, 2 Oh. Cir. 
Ctr 54 1. OhyrCir) Dec! 631. 

Okl.—-Elsea v. Killian, 38 Okl. 174, 
132 P 686. 

Pa.—Velas v. Patton Coal Co., 197 
Pa. 380, 47 A 360; Constine’s App., 
1 Grant 242; Wingert v. Teitrick, 
31 Pa. Super. 5 

R. Rae Roe Vv. Mahoney, 30 R. 
I, 458, 76 A 106 

S. C.—Lowry vv. Atlantic Coast Line 
Re aCon 92 Se. 175; eb) SH 8975"Sted= 
ham Vv. Creighton, 28'S. C. 609, 9 SH 
465. 

Tex.—Houston v. Jones, 4 Tex. 170; 
St. Louis Southwestern R. Co. v. Fos- 
ter, (Civ. A.) 112 SW 797; Interna- 
tional, etc., R. Co. v. Mercer, (Civ. A.) 


ie Lael 562; Goode vy. State, 2 Tex. 
‘Vt.—Gage v. Ladd, 6 Vt. 174. 
Va.—Wickham v. Turpin, 112 Va. 


236, 70 SE 514; Washington, etc., Tel. 


ee v. Hobson, 15 Gratt. (56 Va.) 
Wash.—Reilley v. Anderson, 33 
Waash.:'58;!) 73. P 799; Ballard <v. 


Slaughter First Nat. Bank, 13 Wash. 
670, 43 P 938. But see Home Sav., 
etc., Assoc. v. Burton, 20 Wash. 688, 
56 P 940 (holding that a motion to 
strike exceptions to findings of fact 
and conclusions of law on-the ground : 
that the exceptions were not taken 
in time is not sanctioned by the prac- 
tice of the supreme court). 

W. Va.—Gilmer v. Sydenstricker, 42 
W. Va. 52, 24 SE 566. 

Wis.—Meier v. Morgan, 82 Wis. 
289, 52 NW 174, 33 AmSR 39; Buel v. 
Munger, 13 Wis. 327; Getty vy. Roun- 
tree, 2 Pinn. 379, 54 ‘AmD 138. 

“The rule is peremptory, and with- 
out variation, that a court of error 
cannot consider an exception which 
was not tendered at the time of the 
ruling of the trial court complained 
of. This has been the uniform con- 
struction of the Statute of Westmin- 
ster II (13 Edw. I c 31; 2 Inst. 427), 
whence came the modern practice in 
respect to bills of exceptions, and has 
always been understood to be the 
rule of law prevailing in appellate 
proceedings under the common law.” 
Johnson v. Garber, 73 Fed. 523, 524, 
19 CCA 556 [cit Wright v. Sharp, 1 
Salk. 288, 91 Reprint 255, 2 Tidd Prac. 
*86 

[al The intention of a statute pro- 
viding that exceptions shall be taken 
at the time, etc., is to prevent error 
by giving the lower court a chance 
to review and correct its rulings. 
Leyner v. State, 8 Ind. 490. 

[b] In trials by court.—(1) When 
it is desired to obtain a review of 
rulings made during the progress of 
a trial without the intervention of a 
jury, exceptions thereto must be 
taken at the time in the same man- 
ner as in a trial by jury. Glas _v. 
Prewitt, 26 Mo. 121; Tremain v. Ri- 
der, 13 HowPr (N. Y.) 148; Gilchrist 
v. Stevenson, 7 HowPr (N. Y.) 273. 
(2) But where an exception did not 
immediately follow the conclusions of 
law but formed a part of the same 
record entry, and the exception en- 
tered purported to have been reserved 
at the time at which the decision 
complained of was made, the review- 
ing court must assume that it was 
reserved in time to be effectual as to 
the exception to thé conclusions of 
law. Western Union Tel. Co. v. Tris- 
sal, 98 Ind. 566. 

[c] Exceptions to the court’s re- 
fusal to make findings proposed by 
appellant will be considered even 
though exceptions to the findings 
made were not taken within the time 
prescribed by statute. Home Sav., 
etc., Assoc. v. Burton, 20 Wash. 688, 
56 P 940. 

[d] Where the trial court recalls 
its findings of fact and conclusions 
of law and makes changes therein, 
the party objecting is entitled to 
have his exceptions entered at the 
time of the making of the change, 
whether he excepted to the conclu- 
sions as originally filed, or not. An- 
oe v. Smith, 48 Ind. A. 162, 95 NE 

[e] An objection that the verdict 
is not sustained by the evidence is 
not available, where no exception was 
taken to it at the time it was re- 
turned. Hughes v. Com., 14 SW 682, 
12 KyL 580. 


954 [30.3] 


this rule applies to exceptions to improper remarks 
and to misconduct of counsel.?® 
Thus, except where the rule has been changed 
or modified by statute,°° exceptions taken after 
the jury retire,** or after verdict,?? or after de- 


of the court,78 


eree or judgment is rendered, as 
come too late.*% 


the time of the ruling or decision 
adversary proceedings, where the 


[f] Exceptions to findings.—(1) 
That exceptions to the findings may 
present for review the sufficiency of 
the evidence to support the findings, 
the exceptions must be filed before 
judgment on the findings. St. George 
v. Tilley, 87 Vt. 427, 89 A 474. (2) 
Exceptions to findings of fact upon 
a motion to vacate an attachment 
must be made in apt time and in 
proper manner to be reviewable. Co- 
harie Lumber Co. v. Buhmann, 159 
N. C. 385, 75 SE 1008. (3) In Wash- 
ington exceptions to findings of fact, 
filed by the defeated party within 
five days after recognition by him of 
the findings and decree entered with- 
out notice, in the absence of objec- 
tions will be taken as filed in time. 
Schaltz v. Schultz, 71 Wash. 327, 128 

60. 


PPG 

28. Geter v. Central Coal Co., 149 
Ala. 578, 43 S 367; Long v. Travel- 
lers’ Ins. Co., 113 Iowa 259, 85 NW 
24. And see infra text and note 46. 

29. Pittsburg, ete., R. Co. v. Camp- 
bell, 116 Ill. A. 356; Lexington, etc., 
R. Co. v. Crawford, 155 Ky. 723, 160 
SW 267; Lynch v. Prudential Ins. 
@o!, 1500 Mo; A. .461,.. 1315;SW. 145; 
Edger v. Kupper, 110 Mo. A. 280, 85 
SW 949; Gulf, ete., R. Co. v. Hocka- 
day, 14 Tex. Civ. A. 613, 37 SW 475. 
And see infra text and note 47. 


It has been held, however, that 
the rule requirmg that an exception be taken at 


30. Davies v. Cheadle, 31 Wash. 
168, 71 P 728 (holding that where, 
under 2 Ballinger Annot. Codes & St. 
§ 5052, which provides that exceptions 
may be taken by filing written excep- 
tions ‘“‘where the report or decision 
is signed subsequently to the hearing 
and in the absence of the party ex- 
cepting, within five days after the 
service on such party of a copy of 
such report or decision or of written 
notice of the filing thereof,’’ respond- 
ents served written notice of the 
signing and filing of the findings, al- 
though appellants were present at the 
time, and seven days after the filing 
of the findings but within five days 
of the service of the notice appel- 
lants filed specific exceptions, as re- 
spondents elected to give written no- 
tice of the signing and filing of the 
findings and as appellants seemed to 
have acted on the date of such serv- 
ice as fixing the beginning of the 
five-day period, the exceptions would 
be considered). See also statutory 
provisions. 

31. U. S.—Merchants’ Exch. Bank 
v. McGraw, 76 Fed. 930, 22 CCA 622. 

Ala. —Montgomery v. Gilmer, 33 
Ala. 116, 70 AmD 562. 

Cal.—Mallett v. Swain, 56 Cal. 171. 

Fla.—Southern Express Co. v. Van 
Meter, 17 Fla. 783, 35 AmR 107. 

Ind.—Jones v. Van Patten, 3 Ind. 
107. 


Mass.—Spooner v. Cummings, 151 
Mass. 313, 23 NE 839. 

See also Trial —38 Cye 1410]. 

S2T LD: é 
Douglass Trading Co., 183 Fed. 93, 
105 CCA 385. 


Fla.—Godwin v. Bryan, 16 Fla. 396. 

Miss.—Phillips v. Lane, 5 Miss. 122. 

INACC: am, 98 N. C. 
TQ 3 SE 742: Davis v. Council, 92 
IN OLE [1.2503 Tayloe v. Old Dominion 
Steamship Co., 88 N. C. 15. 

Oh.—Preferred Masonic Mut. Acc. 
Assoc. v. Harrington, 80, OheCing CF 
612 (failure of jury to answer special 
interrogatories). 

Ss. C.—Warren vy. Lagrone, 12 S. C. 


45. 
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a general rule,’ 


applies only in 
parties litigant 


Va.—Wickham v. Turpin, 112. Va. 
236, 70 SE 514; Charlottesville v. 
Failes, 103 Va. 53, 48 SE 511 

Wis.—Kerslake v. MelInnis, 113 
Wis. 659, 89 NW 895. 

See also Trial [38 Cyc 1410]. 

33. Joliet Iron, ete., Co. v. Chi- 
cago, etc., R. Co., 50 Iowa 455; Ran- 
ney v. Thomas, 45 Mo. 111. 

84. Lewis v. Nielson, 176 Ind. 414, 
96 NE 145; Wabash R. Co. v. Dyke- 
man, 133 Ind. 56; 32: NH 823. 

35. Wabash R. Co. v. Dykeman, 
133 Ind. 56, 32 NE 823. 

36. Chicago, etc., Electric R. Co. 
v. Krempel, 116 Ill. A. 253 (holding 
that instructions given on an inquest 
of damages may be reviewed on ap- 
peal, notwithstanding there was no 
exception taken thereto before the 
entry of judgment, on the ground 


that such an inquest is in no sense 
a trial). 
37. U. S.—Pittsburgh, ete., R. Co. 


v; ‘Heck; 102 U::S.. 120, 26 L. ed. 58; 
Baron v. Forsyth, 20 How. bs2nld TH 
ed. 1012; U. S. v. Breitling, 20 How. 
2525. Aid L. ed. 900; Phelps v. Mayer, 
15 ‘How. 160, 14 Ty: ed. 643; Copper 
Riverp@ete, PRY .Cosr-vi Reeder, 211 
Fed. 280, 127 CCA 648; Copper River, 
CtCi ween COnk Ve Reed, 211 Fed. 111, 
128 CCA 39; Arizona, ete., R. Co. v. 
Clark, 207 Fed. 81%; l2b5 CEC Aw3057 
Star ‘Co. v. Madden, 188 Fed. 910, 
110 CCA 652; Mann y. Dempster, 179 
Fed. 837, 108 CCA 325; Berwind- 
White Coal Min. Co. v. Firment, 170 
Wed. 151, 95 CCA 1 [aff:162; Fed. 7581; 
Yates. iv. U. Ss. 90) Fed. 5731) 32, CGA 
507; Commercial Travelers’ Mut. Acc. 
Assoc. v. Fulton, 79 Fed. 423, 24 
CCA 654; New England Furniture, 
etc., Co., v. Catholicon Co., 79 Fed. 
294, 24 "CCA 595; Merchants’ Exch. 
Bank v. McGraw, 76 Fed. 930, 22 
CCA. 622; MacDonald v. U. S., 63 
Fed. 426, 12 CCA 339; Cohen v. West 


Chicago St. R. Co., 60 Fed. 698, 9 
CCA 223; Park v. Bushnell, 60 Fed. 
583, 9 CCA 138; Bracken v. Union 
Pac. WRs.5©0;5 56 Fed. 447, 5 CCA 
oO . 

Ala.—Carter.v. Tennessee Coal, 
ete hn Co, SOV Alay B66 SH65s 


Reynolds v. State, 68 Ala. 502; Mont- 
gomery v. Gilmer, sow Alas 116, 70 
AmD 562; McCaskey Register Co. Vv. 
Nix Drug Co., 7 Ala. A. 309, 61 S 
484; New Connellsville Coal, ete., Co. 
v. Kilgore, 4 Ala. A. 334, 58'S 966. | 

Cal.—Garoutte v. Williamson, 108 


Cal. .135; 4.35, 94835 Mallett v. 
Swain, 56 Cal. 171. 
Colo.—McFeters vy. Pierson, 15 


Colo. 201, 24 P 1076, 22 AmSR 388; 
Taylor v. Randall, 3 Colo. Doo Smith 
vy Cisson,: i Colo. 29: Although the 
statute renders it unnecessary to 
make formal exceptions, still it is 
necessary to present specific objec- 
tions to an instruction at the time 
it is given. Durango v. Luttrell, 18 
Colo. 123, 31 P 853; Denver, etc, R. 
Com Nz Ryan, 17 Colo. 98, 38 Pp 49: 
Wray v. Carpenter, 16 Colo. Ol, 27 
P 248, 25 AmSR 265; Keith v. Wells, 
14 Colo. 321, 23 P 991: 

Fla.—Flournoy v. Interstate Elec- 
tric Co., 61 Fla. 216, 55 S 843; Shep- 
herd v. State, 36 Fla. 374, 18 S 773; 
Gibson’ v. ‘State, 26 Fla. 109, 7 S 
109; Baker v. Chatfield, 23 Fla. 540, 
2 S 822; Jones v. State, 18 Fla. 889; 
Southern Express Co. v. Van Meter, 
17 Fla. 783, 35 AmR 107; Baker v. 
State, 17 Fla. 406; Coker y. Hayes, 
16 Fla. -368. 
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are before the court, or at least have an oppor- 
tunity to be present when the ruling or decision 
is made,*4 and hence does not apply in proceed- 
ing’s for the appointment of a receiver without 
notice to defendant,®® or in an inquest of damages.*® 

Exceptions to instructions. 
charge, or to the giving or refusing of instructions, 
should be taken at the close of the charge or ruling, 
and before the jury retire, otherwise they will be 
too late,?7 except where they are, by statute, per- 


Exceptions to the 


Tll.—Burns v. Peo., 126 Ill. 282, 18 
NE 550; Illinois Cent. R. Co. v. Modg- 
lin, 85 Tah, 481; Armstrong v. Mock, 
UG Ta GOs Hill v. Ward, 7 Ill. 285; 
Updike v. Armstrong, 4 Til. 564; Gib- 
bons v. Johnson, 4 Ill. 61; Leigh Vv. 
Hodges, 4 Ill. 15; Schwamb Lumber 
Co. v. Schaar, 94 Ill. A. 544. Com- 
pare Chicago, ete., Electric R. Co. v. 
Rrenp el 116 Tl, "A. 253. 

Ind. T.—Cherry v. Cox, 1 Ind. T. 
578, 45 SW:122. 

Kan.—Allen County v. Boyd, 31 
Kan. 765, 3 P 523; Joseph v. Eldo- 
rado First Nat. Bank, 17 Kan. 256; 
Barlow v. Emmert, 10 "Kan. 358; Wy- 
andotte v. Noble, 8 Kan. 444. 

Ky.—Poston v. Smith, 8 Bush. 589. 
Bat see Gant v. Shelton, 3 B. Mon. 
420. 

La.—Ingram vy. Kansas City, etc., 
Ri Co, 134 La. 37%, 64 0S 146, (50 
LRANS 688; Penn v. Collins, 5 Rob. 
213; Buel v. New York Steamer, 17 
La. 541. 
= Me. Ete v. Fenlason, 78.Me. 495, 

A 5. 

Mane —Mooar vy. Harvey, 125 Mass. 
574; Lee v. Gibbs, 10 Allen 248; Reed 
Vv. Call, 5 Cush, 14. 

Mich.—Garton v. Union City Nat. 
Bank, 34:Mich. 279; Doyle v. Stevens, 
4 Mich. 87 

Minn.—Ogren v. Minneapolis, 121 
Minn. 248, 141 NW 120; O’Connor v. 
Chicago, éte., RamCors 27 Minn. 166, 
6 NW 481, 38 AmR 288. 

Mo.—Kolokas v. Missouri Pac. R: 
Co., 223 Mo. 455, 122 SW 1082; State 
v. Burk, 89 Mo. 635, 2 SW 10: State 
v. Reed, 89 Mo. 168, 1 SW 225; Wal- 
ler v. Hannibal, ete., R. Co., 83 Mo. 
608; Boyse v. Crickard, 31 Mo. 530; 
Dozier vy. Jerman, 30 Mo. 216; Powers 
v. Allen, 14 Mo. 367; Gordon v. Gor- 
don, 13 Mo. 215; Randolph v. Alsey, 
8 Mo. 656; Barnes v. Columbia Lead 
Co., 107 Mo. A. 608, 82 SW 2038; State 
v. Hayden, 61 Mo. A. 662. 
gy Monk a iaplay ore v. Boley, 1 Mont. 

Nebr.—Elkhorn Valley Lodge -No. 
57 I..O:;. O. F...v.. Hudson, 59° Nebr. 
672, 81 NW 859; Minzer v. Willman 
Mercantile Co., 59 Nebr. 410, 81 NW 
307; Philadelphia Fire Assoc. v. Ruby, 
58 Nebr. 730, 79 NW 723; Walker v. 
Allen, 58 Nebr. 537, 78 NW _ 1070;° 
Omaha Brewing Assoc. y. Bullnhei- 
mer, 58 Nebr. 387, 78 NW _ 728; 
Schroeder. v. Rinehard, 25 Nebr. 75, 
40 NW 593; Sherwin vy. O’Connor, 94 
Nebr. 603, 39 NW 620; Nyce v. Shaf- 
fer, 20 Nebr. 507, 380 NW 943; Heldt 
v. State, 20 Nebr. 492, 30 NW 626, 57 
AmR 835; Gibson v. Sullivan, 18 
Nebr. 558, 26 NW 3868; Omaha, etce., 
R. Co. v. Walker, 17 "Nebr. 432, 23 
NW 348; Warrick v. Rounds, 17 Nebr. 
411, 22 NW 785; Tage v. Miller, 10 
Nebr. 442, 6 NW 764; Black v. Win- 
terstein, 6 Nebr. 224; Smith v. State, 
4 Nebr. 277; Lincoln v. Sager, 2 
Meer (Unoft.) 598, 89 NW 617. 

H.—Reynolds v. Boston, ete., R. 
oe 43 N. H. 580. 

N. C.—Branton vy. O’Briant, 93 N. 
C. 99; State v. Eliason, 91 N. es 564; 
Harrison v. Chappell, 84 N. C. 258; 
State v. Crockett, 82 N. C. 599. 

Oh,—Little Miami R. Co. v. Wash- 
burn, 22 Oh. St. 324. 

Tex.—Mooring v. State, 42 Tex. 85; 
Martin v. State, 25 Tex. ‘A. 557; Wil- 
liams v. State, 14 Tex. A. 5; Hobbs 
v. State, 7 Tex, A. lb brie Grant v. 
State, 2. Tex, A. 163; Alderson v. 
State, 2 Tex. A. 10; Porter v. State, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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mitted at some 


1 Tex. A. 477. See also Ross v. Jack- 
son, (Civ. A.) 165 SW_ 513. 

Vt.—Fadden v. McKinney, 87 Vt. 
816, 89 A 351; State v. Clark, 37 Vt. 
471. 


W. ‘Va.—Wickes v. Baltimore, etc., 
R. Co., 14 W. Va. 157; Robinson v. 
Pitzer, 3 W. Va. 335; Nadenbousch 
vy. Sharer, 2 W. Va. 285. f 

Wis.—Butier v. Carns, 37 Wis. 61; 
Weisenberg v. Appleton, 26 Wis. 56, 
7 AmR 39. F 

See also Trial [38 Cyc 1790]. 

[a] To manner of making charge. 
—An exception to the manner of 
making a charge, as, for instance, 
that it is oral and should be made 
in writing, should be taken at the 
time. Boss v. Northern Pac. R. Co., 
2 N. D. 128, 49 NW 655, 33 AmSR 
756; Vanwey v. State, 41 Tex. 639. 

b 
retired an exception to instructions 
comes too late. Spooner v. Cum- 
mings, 151 Mass. 313, 23 NE 839. 

[ec] Presumption as to time of 
taking.—It will be presumed that an 
exception to the charge was taken in 
due time unless it is expressly shown 
to have been taken after verdict. 
Strickfaden v. Zipprick, 49 Ill. 286; 
Wakeman v. Lyon, 9 Wend. (N. Y.) 


241. 

[d] Further exception on qualifi- 
cation of instruction.—An assign- 
ment of error complaining of an er- 
roneous instruction is without merit 
where the court, on plaintiff's excep- 
instruction, ead 

Jaintiff took no further exception. 
Metropolitan, Sb) R. Co. v. Hudson, 
113 Fed. 449, 

v. Boston El. R. Co., 205 Mass. 402, 
91 NE 414; Ward v. Preferred Acc. 
Ins. Co., 80 Vt. 321, 67 A 821. 

[e] Overruling of motion to set 
aside nonsuit—Where plaintiff did 
not except to a peremptory instruc- 
tion for defendant, but took “an in- 
voluntary nonsuit with leave given 
to move to set the same aside, an 
exception to the overruling of such 
motion could not relate back to the 
ruling on the instruction, the nonsuit 
being in fact voluntary. Arnold v. 
ZABtna L. Ins. Co., 167 Mo. A. 154, 
151 SW 190. Bb; 

38. See statutory provisions. 

{a] In North Dakota exceptions to 
instructions given in an oral charge 
may be taken and filed within twenty 
days. Fawcett v. Ryder, 23), IN’. _D. 
20, 135 NW 800. See also Hedderich 
v. Hedderich, 18 N. D. 488, 123 NW 


276. : 

[b] In Washington (1) exceptions 
to a charge may be taken after the 
retirement of the jury, and, if prac- 
ticable, before the verdict is returned. 
Rowe v. Northport Smelting, etc., Co., 
35 Wash. 101, 76 P 529; Sterrett v. 
Northport Min., etc., Co., 30 Wash. 
164, 70 P 266. (2) A failure to ex- 
cept to a preliminary statement of 
the court will not waive an objection 
to instructions subsequently given. 
Rowe v. Northport Smelting, etc., 
Co., 35 Wash. 101, 76 P 529. 

See statutory provisions. 

[a] In Indiana, (1) under the acts 
of 1903 c 193 § 1, as amended by 
the acts of 1907 c 283 (Burns Annot. 
St. [1908] § 561) exceptions to the 
giving or refusing of instructions 
may be taken at any time during the 
term. Neff v. Masters, 173 Ind. 196, 
89 NE 846; Indianapolis, etce., Rapid 
Transit Co. v. Walsh, 45 Ind. A. 42, 
90 NE 138. See also Cronin v. Kees- 
ling, 50 Ind. A. 260, 98 NE 303. (2) 
But pricr to this act such exceptions 


other time,?® as at any time 
during the term,®® or before the jury find their 
verdict ;*° but, where the jury, after retiring, re- 
turn for instructions which are given in the ab- 
sence of counsel, it will be sufficient if exceptions 
are taken as soon as opportunity is offered.‘ 
trial judge should be given an opportunity to cor- 
rect his statements if they are shown to be er- 


Where part of the jury have 
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The 


could be taken only before the return 
of a verdict by the jury. Hawley v. 
State, 69 Ind. 98; Vaughn v. Ferrall, 
57 Ind. 182; Wood v. McClure, 7 Ind. 
155; Roberts v. Higgins, 5 Ind. 542; 
Jones v. Van Patten, 3 Ind. 107. See 
also Atkinson v. Gwin, 8 Ind. 376. 

[b] En Wisconsin (1) exceptions 
to the refusal to give an instruction, 
taken after the close of the trial, are 
ineffectual, since Rev. St. 
2869, authorizing exceptions at any 
time during the term, is expressly 
limited to exceptions to the charge 
given. Gutzman v. Clancy, 114 Wis. 
589, 90 NW 1081, 58 LRA 744. (2) 
An order directing a verdict will not 
be reviewed where an_ exception 
thereto is not filed until after the 
trial. Klotz v. Milwaukee HBlectric 
Rix ete.) Cox, 144 Wiss :384;° 129 NNW 
524. (8) But exceptions to instruc- 
tions in a cause tried at a trial term, 
presented to the court at a special 
term before commencement of the 
next regular trial term, are presented 
in time for review, in the absence of 
an order terminating the trial term, 
although the exceptions did not for- 
mally reach the clerk of the court 
until after the trial term. American 
States Security Co. v. Milwaukee 
Northern R. Co., 1389 Wis. 199, 120 
NW 844. 

Doyle v. Stevens, 4 Mich. 87. 

41. Merchants Exch. Bank v. Mc- 
Graw, 76 Fed. 930, 22 CCA 622. 

42. U. S.—Thiede v. Utah, 159 U. 
S. 510, 16 SCt 62, 40 L. ed. 237; Mich- 


‘igan Ins. Bank vy. Eldred, 143 U. S. 


293, 12 SCt 450, 36 L. ed. 162; Copper 
River, etc., R. Co. v. Heney, 211 Fed. 
459, 128 CCA 131; Bidwell v. George 
B. Douglas Trading Co., 183 Fed. 93, 
105 CCA 385. 

Ala.—Bynum v. Southern Pump, 
etc., Co., 63 Ala. 462. 

Ida.—State v. O’Donald, 4 Ida. 343, 
39NE 5563 

Mass.—Nixon v. Hammond, 12 
Cush. 285; Leach v. Woods, 14 Pick. 
tice Buckland v. Charlemont, 3 Pick. 


Minn.—Barker v. Todd, 37 Minn. 
370, 34 NW 895. 

N. H.—State v. Gale, 69 N. H. 667; 
Som Aw OTD: 

N. C.—State v. Hart, 116 N. C. 976; 
20 SE 1014; Tayloe v. Old Dominion 
Steamship Co., 88 N. C. 15. 

Pa.—Brown v. Pitcairn Borough, 47 
Pa. Super. 413. 

Va.—Danville Bank v. Waddill, 31 
Gratt. (72 Va.) 469; Washington, etc., 


Tel. Co. v.: Hobson, 15 Gratt. (56 
Va.) 122. 

W. Va.—Wustland v. Potterfield, 9 
W. Va. 4388. 

Wis.—Kerslake v. McInnis, 113 


Wis. 659, 89 NW 895. 

[a] Under a general exception in 
the record, following the verdict of 
the jury, the aggrieved party is not 
entitled to have the action of the 
court in refusing to give an instruc- 
tion asked reviewed on appeal. Mar- 
quis v. Wood, 30 Misc. 770, 62 NYS 


525. 
See statutory provisions. 

[a] In Iowa (1) exceptions to the 
giving or refusal of an instruction 
may be taken within three days after 
verdict. Maxon v. Chicago, etc., R. 
Co., 67 Iowa 226, 25 NW 144; Bailey 
v. Anderson, 61 Iowa 749, 16 NW 134; 
Harrison v. Charlton, 42 Iowa 573. 
See also Hallenbeck v. Garst, 96 Iowa 
509, 65 NW 417. (2) But, where an 
exception is not taken at the time to 
the court’s instructions, defendant’s 
argument in support of a motion in 


(1898) §> 
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roneous, and it will therefore be unavailing to ex- 
cept to the charge for the first time after verdict,‘? 
unless it is permitted by statute.4# 

Exceptions to rulings on evidence. 
to rulings on evidence, such as upon its admission 
or rejection, must as a general rule be made at 
the time of such rulings.*4 

Exceptions for first time on motion for new trial. 


Exceptions 


arrest of judgment, made within 
three days after verdict, not specify- 
ing instructions of the court as er- 
roneous nor excepting to any part of 
the charge to the jury, will not be 
regarded as the exception required 
by law; hence’ the instructions will 
not be reviewed on appeal. Ameri- 
can Sav. Bank vy. Shaver Carriage 
Co., 111 Iowa 137, 82 NW 484. (3) 
Before the statutory provision allow- 
ing three days, ‘the giving or refusal 
of instructions must have been ex- 
cepted to at the time. Rawlins v. 
Tucker, 3 Iowa 213. 

_{b] In North Carolina (1) excep- 
tions to the charge of the court may 
be taken for the first time when the 
case on appeal is settled. Worley v. 
Laurel River Logging Co., 157 N. C. 
490, 73 SE 107. Sawyer v. Roanoke 
R., ete., Co., 142 N. C. 162, 55 SE 84; 
Smith v. Smith, 108 N. C. 365,12 SE 
1045, 13 SH 113. See also State v. 
Harris, 120 N.i Ce 577,26 “SH i774: 
(2) But an objection to a failure to 
put a charge in writing is waived by 
not excepting before verdict, when 
lhe mistake, if any, can be corrected. 
Phillips v. Wilmington, ete., R. Co., 
130 N. C. 582, 41 SE 805. 

_(e] In South Dakota (1) excep- 
tions to the giving or refusing of 
any instruction or to its modification 
may be taken at any time before the 
entry of final judgment. Lunschen 
v. Barnhart, 27 S. D. 449, 131 NW 
501; Mosteller v. Holborn, 20 S. D. 
545, 108 NW _13; Uhe v. Chicago, etce., 
R. Co., 4S. D. 505, 57 NW 484. See 
also Landauer v. Sioux Falls Impr. 
Co., 10 S. D. 205, 72 NW 467. (2) Un- 
der Code Civ. Proc. § 257, which so 
provides, and Rule No. 21 of the rules 
of practice in the circuit courts, 
which declares that all exceptions to 
the charge of the court must be taken 
and called to the attention of the 
court before the jury retire unless 
the court shall otherwise direct, an. 
exception to the charge not brought 
to the attention of the court at any 
time before the rendition of judg- 
ments is too late. Lunschen v. Barn- 
hart, 27 S. D. 449, 131 NW 501; Mos- 
teller v. Holborn, 20 S. D. 545, 108 
NW 13. 

44 U. S—wU. S. v. Carey, 110 U. 
S. 51, 3 SCt 424, 28 L. ed. 67; Star 
Co. v. Madden, 188 Fed. 910, 111 CCA 
652; Felton v. Newport, 92 Fed. 470, 
384 CCA 470. 

Ala.—Bingham vy. Davidson, 141 
Alay Obi Sue Seqsss 

Ark.—Boynton vy. Ashabranner, 75 
a 415, 88 SW 566, 1011, 91 SW 

Fla.—Weeks v. Hays, 55 Fla. 370, 
45 S 987. s 

Ind.—Weis v. Madison, 75 Ind. 241, 
39 AmR 1385; Jones v. Van Patten, 
3 Ind. 107. 

Iowa.—Souster y. Black, 87 Iowa 
ee 54 NW 5384. 

an.—Benepe v. Wash, 38 Kan. 
407, 16 P 950. a 

La.—Guéringer v. His Creditors, 33 
La, Ann. 1279; Cline v. Caldwell, 4 
La. 19: 

Minn.—Stitt v. Rat Portage Lum- 
ber Co., 98 Minn. 52, 107 NW 824. 

Mo.—Downey v. Read, 125 Mo. 501, 
28 SW 860; State v. Higgins, 124 
Mo. 640, 28 SW 178; Griffith v. Hanks, 
91 Mo. 109, 4 SW 508; Craighead v. 
Wells, 21 Mo. 404; Lee v. Lee, 19 
Mo. 420; Boggs v. Pacific Steam 
Laundry Co., 86 Mo. A. 616. 

Mont.—Kleinschmidt vy. TIler, 6 
Mont. 122, 9 P 901, 

N. Y.—Smith vy. Nassau Hlectric 
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As a rule a motion for a new 


made to serve the purpose of an exception to a 
finding, ruling, or charge of the court at the trial, 
although an exception is taken to the overruling 
of the motion. Therefore, in the absence of a stat- 
ute to the contrary, a failure to save exceptions 
io findings or rulings or to the charge is not cured 


R. Co., 57 App. Div. 152, 67~NYS 
1044; Schumaker v. Mather, 14 NYS 
411 [aff 133 N. Y. 590 mem, 30 NE 
(OAK 

N. C.—Tayloe v. Old Dominion 
Steamship Co., 88 N. C. 15; State v. 
Ballard, 79 N. C. 627. 

Or.—Annans v. Sewell, 47 Or. 372, 
84 P 395. 

Pa.—Fornof v. Wilkinsburg, 238 Pa. 
614, 86 A 494. 

Tex.—Collins v. Panhandle Nat. 
Bank, 75 Tex. 254, 11 SW 1053. 

See also Trial [38 Cyc 1410]. 

[a] The subsequent allowance of 
such an exception by the trial judge 
does not cure the omission to take 
the exception at the proper time. An- 
nans v. Sewell, 47 Or. 372, 84 P 395. 
But see Holbrook v. Dow, 12 Gray 
(Mass.) 357 (holding that the ruling 
on evidence may be revised where 
the exception is subsequently al- 
lowed by the presiding judge). 

{b] At subsequent term.—An ex- 
ception to the rejection of evidence, 
not taken until the next term after 
the trial, is taken too late, although 
the judgment has not been signed. 
UewSe va Carey, 10MU. sSarbisjies) SCE 
424, 28 L. ed. 67. 

[ec] Repetition of exception.—(1) 
Where an objection to the offer of a 
letter in evidence is sustained “un- 
til further proof,’ and the party of- 
fering it saves an exception, but, 
when the letter is finally offered, and 
an objection to its introduction is 
again sustained, no exception is 
saved, its exclusion cannot be made 
the subject of complaint on appeal. 
Repauno Chemical Co. v. Victor Hard- 
ware Co., 101 Fed. 948, 42 CCA 106. 
(2) So, where a question to a witness 
is objected to and in part sustained, 
and exception noted, and thereafter 
another question is asked the wit- 
ness, which he answers without ob- 
jection, the second question and an- 
swer cannot be used as a basis for 
an assignment of error inasmuch as 
no exception was taken to it. South- 
west Pennsylvania Pipe Lines v. Rod- 
gers Sand Co., 43 Pa. Super. 524. 
(3) But it has been held that, where 
the trial court has received or ex- 
cluded evidence and a definite excep- 
tion has been taken to the ruling, 
it is not necessary for the party 
elaiming injury by such ruling to re- 
new and continue such exceptions to 
evidence of the same character, from 
the same witness, in reasonable con- 
nection therewith. Carson v. Hawley, 
82 Minn. 204, 84 NW 746. 

[d] Where evidence is admitted 
subject to objection made, and no ex- 
ception is taken at the time, the mat- 
ter must be again called up, a final 
ruling obtained, and an _ exception 
taken thereto. Felton v. Newport, 
92 Fed. 470, 34 CCA 470; Mohn vy. 
ying, 41, App; Div: 612,) 580 NYS 

45. Ala.—Thomas v. Williams, 170 
Ala. 522, 54 S 494; Smith v. Woolf, 
160 Ala. 644, 49 S 395; Central of 
Georgia R. Co. v. Ashley, 160 Ala. 
580, 49 S 388; Bingham vy. Davidson, 
141 Ala. 551, 37 S 738; Stewart v. 
Guy, 138 Ala. 176, 34 S 1007; Mc- 
Lendon vy. Bush, 127 Ala. 470, 29 S 
56; Ewart Lumber Co. v. American 
Cement Plaster Co., 9 Ala. A. 152, 
62 S 560; Yolande Coal, ete., Co. v. 
Norwood, 4 Ala. A. 390, 58 S 118. 

Ark.—Cammack vy. Southwestern F. 
Ins. Co., 88 Ark. 505, 115 SW 142; 
Carroll v. Bowler, 40 Ark. 168. 

Colo.—Durango vy. Luttreli, 18 
Colo.123, 31 P1853: 

Fla.—Shepherd v. State, 36 Fla. 
374, 18 S 773; West v. Blackshear, 
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trial cannot be 


of counsel.** 
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20 Fla. 457. But in this state, while 
the statute authorizes charges given 
to be excepted to on motion for new 
trial, the refusal to give requested 
instructions must be excepted to at 
the time. Melrose Mfg. Co. v. Ken- 
nedy, 59 Fla. 312, 51 S 595. 

Ga.—Herz v. H. B. Claflin Co., 101 
Ga. 615, 29 SE 38 (holding that, 
where, before the determination of a 
motion for a new trial, a final judg- 
ment is entered on the verdict, ex- 
ception thereto should be taken with- 
in the time for filing a bill of ex- 
ceptions to final judgment, and error 
eannot be assigned therefor in a bill 
of exceptions afterward sued out, for 
the purpose of bringing under review 
the judgment rendered on the motion 
for a new trial); O’Brien v. Ellarbee, 
14 Ga. A. 333, 80 SE 864. See also 
Bond v. Baldwin, 9 Ga. 9. 

Tll.—Mayville v. French, 246 Ill. 
434, 92 NE 919; McGuire v. Gilbert, 
180 Ill. 96, 54 NE 167 (ruling on 
evidence); Illinois Cent. R. Co. v. 
Modglin, 85 Ill. 481; Dickhut v. Dur- 
rell, 11 Ill. 72; Zipkie v. Chicago, 117 
Ill. A. 418; Shively v. McKinney, 84 
Tll. A. 406. 

Ind.—White v. Sun Pub. Co., 164 
Ind. 426, 73 NE 890; Louisville, etc., 
ReiCosnve, Hard. 119) indas2 73 feo Ne) 
758, 4 LRA 549; Jaqua v. Cordesman, 
ete., Co., 106 Ind. 141, 5 NE 907; Had- 
ley v. Hood, 94 Ind. 119; Vaughn v. 
Ferrall, 57 Ind. 182; Mendenhall v. 
Treadway, 44 Ind. 131. 

Iowa.—In re Overpeck, 144 Towa 
400, 120 NW 1044, 122 NW 928; State 
v. Kirkpatrick, 105 NW 121; Tyler 
v. Bowen, 124 Iowa 452, 100 NW 505 
(holding that an exception to in- 
structions made for the first time in 
a motion for new trial, filed after 
verdict, and not setting out the 
grounds of objection, raises no ques- 
tion for consideration on appeal); 
Snyder v. Nelson, 31 Iowa 238; Sny- 
der v. Eldridge, 31 Iowa 129; Gar- 
land v. Wholebau, 20 Iowa 271; Cur- 
tis v. Hunting, 6 Iowa 536; Whitney 
v. Olmstead, 5 Iowa 373; McKell v. 
Wright, 4 Iowa 504. But see Shoe- 
maker v. Turner, 117 Iowa 340, 90 
NW .709 (holding that instructions 
need not be excepted to when given, 
but it is sufficient, under the express 
provisions of Code § 3709, if the ex- 
ceptions are taken in the motion for 
a new trial). 

Ky.—Wilkerson vy. Com., 88 Ky. 29, 
9 SW 836, 10 KyL 656 (allowing the 
jury to separate). 

Mass.—Loveland v. Rand, 200 Mass. 
142, 85 NE 948. . 

Mich.—Dykstra v. Grand Rapids, 
er RR. Co:, “165: Mich? (13) is 0S Nw: 

Minn.—Tillman  v. International 
Harvester Co., 93 Minn. 197, 101 NW 
71; Barker v. Todd, 37 Minn. 370, 
34 NW 895. 

Mo.—Richardson vy. Schuyler Coun- 
ty Agricultural, ete, Assoc. 156 Mo. 
407, 57 SW 117; State v. Meyers, 99 
Mo. 107, 12 SW 516; State v. Rambo, 
95 Mo. 462, 8 SW 3865; Gordon v. 
Gordon, 13 Mo. 215; Holliday-Klotz 
Land, ete, Co. v. T. J. Moss Tie Go., 


‘96 Mo. A. 57, 69 SW 671; Boggs v. 


Pacific Steam Laundry Co., 86 Mo. 
ree hee State v. Hayden, 61 Mo. A. 

N. Y.—Werner v. Rochester, 149 N. 
Y. 563, 44 NE 300; Gridley v. St. 
Francis Xavier, 137 N. Y. 327, 33 NH 


321. 

N. C.—State v. Halford, 104 N. C. 
874, 10 SE 524; Harrison v. Chap- 
pell, 84 N. C. 258. 

Or.—Nelson v. St. Helens Timber 
Co.,. =66« Orx 570). 9233) PAU 6T ews base. 
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by assigning them as grounds for a new trial and 
excepting to the ruling on the motion.*® 
also applies to improper remarks by the court,*® 
and to improper argument, remarks, or misconduct 
In some jurisdictions, however, there 
are decisions to the contrary.*® ; 
c. Judgment and Proceedings after Trial 


This rule 


169 (errors in voir dire examination 
of jurors). 

Tex.—Vanwey v. State, 41 Tex. 
639; Goode v. State, 2 Tex. A. 520; 
Franklin v. State, 2 Tex. A. 8. See 
also Ross v. Jackson, (Civ. A.) 165 
SW 513. 

Utah.—Law ‘v. Smith, 34 Utah 394, 
98 P 300. 

See also Trial [38 Cyc 1791]. 

[a] Submission of special inter- 
rogatories to jury.—It is too late on 
motion for a new trial to raise the 
objection that the court submitted 
special interrogatories to the jury 
without submitting them to counsel 
before argument, where no exception 
was taken at the time. Staff v. Chi- 
cago, ete:, Ri Gox, 1095 Lie As 2295: 

{b] An error, if any, in the con- 
clusions of law on the facts specially 
found can be presented on appeal 
only on exceptions taken in the trial 


‘court, and not on motion for a new 


trial. Roberts v. Smith, 34 Ind. 
550; Boos v. Siegmund, 45 Ind. A. 
284, 90 NE 781; Providence Wash- 
ington Ins. Co. v. Paducah Towing 
Co., 89 SW 722, 28 KyL 622. And see 
supra § 826. - 

[e] Where findings are not re- 
quested or made and no exceptions 
are taken, there is nothing open for 
review on appeal, although a motion 
for a new trial is made and an ex- 
ception taken to its denial. Moore v. 
Royal Oak ‘Lumber, etce., Co., 171 
Mich. 400, 137 NW 270. 

46. Geter v. Central Coal Co., 149 
Ala. 578, 43 S 367. 

47. Baggs v. Martin, 108 Fed. 33, 
47 CCA 175 (holding that, where ob- 
jection to misconduct of counsel in 
his argument to the jury is first made 
on the motion for new trial, it will 
not be considered on exceptions to 
the action of the court in overruling 
the. motion, since exceptions should 
have been taken thereto at the time 
of the making of the improper argu- 
ment); Lexington, etce., Eline SOs 
Crawford, 155 Ky. 7238, 160 SW 267; 
Mowry v. Norman, 223 Mo. 463, 122 
SW 724; Lynch vy. Prudential Ins. Co.,. 
150 Mo. A. 461, 131 SW 145; Edger v. 
Kupper, 110 Mo. A. 280, 85 SW 949; 
Wickham vy. Turpin, 112 Va. 236, 70 
SE 514 (holding that, where defend- 
ant makes no motion to instruct the 
jury to disregard alleged improper 
remarks by plaintiff’s counsel to the 
jury and takes no exception until nine 
days after verdict, when such re- 
marks are made ground for a motion 
for new trial, the exception is too 
late). 

48. Barney v. Scherling, 40 Miss. 
320; Southern Pine Lumber Co. v. 
Ward, 16 Okl. 131, 85 P 459 (hold- 
ing that, where a judgment is en- 
tered in the court below without ex- 
ception, and a motion for a new trial 
is thereafter filed within three days, 
setting forth error in the proceeding 
by which judgment was obtained, the 
allegations of the motion for a new 
trial are a _ sufficient exception to 
bring before the court the questions 
of error raised by the motion, and if, 
upon a hearing of said motion, the 
grounds thereof are found to be well 
taken, the trial court or an appellate 
court ypon appeal has jurisdiction to 
reverse or modify the judgment com- 
plained of). 

[a] In Minnesota (1) an assign- 
ment in a motion for new trial of a 
ruling complained of and made the 
basis of the motion is a sufficient ex- 
ception, under Gen. L. (1901) p 121 ¢ 
113, dispensing with the necessity of 
taking exceptions at the trial. Ogren 
v. Minneapolis, 121 Minn. 248, 141 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


‘. “wis 


§§ 844-846] 


or Judgment—(1) In General. 


fore the end of the term.®° 
[§ 845] 


decision of the court in granting 
motion for a new trial.*? 
[§ 846] 4. By Whom Taken. 


view.®? 


NW 120; Prizer-Painter Stove, etc., 
Co. v. Peaslee, 99 Minn. 275, 109 NW 
232; Stitt v. Rat Portage Lumber Co., 
98 Minn. 52, 107 NW 824 (ruling on 
evidence). (2) But where no excep- 
tion is taken to the charge of the 
trial court directing a verdict against 
a party, he cannot review it on an 
appeal from an order denying his mo- 
tion for a new trial, on the ground 
that the verdict is not justified by 
the evidence and is contrary to law. 
Weinberg v. Steeves, 82 Minn. 262, 
84 NW 755. : " 

[b] In Wisconsin it has been laid 
down that when a motion for a new 
trial is made at the same term at 
which the action is tried, and such 
motion is based in whole or in part 
upon the ground that the judge erred 
in his instructions to the jury, such 
motion is equivalent to an exception 
to the instruction, and properly 
brings its correctness before the 
court for consideration upon an ap- 
peal from a judgment rendered upon 
the verdict after such motion for a 
new trial is denied. Wells v. Perkins, 
43 Wis. 160; Cohn vy. Stewart, 41 Wis. 
527; Nisbet v. Gill, 38 Wis. 657. 

[ec] A ruling of the trial court 
-sustaining a demurrer to the evi- 
dence is presented for review by a 
motion for a new trial, duly filed, 
which alleges “that the decision of 
the court is not sustained by suffi- 
cient evidence and is contrary to 
law,” although no exception to the 
ruling was taken at the time. Gil- 
more v. Garnett Bank, 10 Kan. A. 
496, 63 P 89. 

49. 11l.—Township 13 Bd. of Trus- 
tees v. Misenheimer, 89 Ill. 151; Pot- 
tle v. McWorter, 13 Ill. 454; Burke v. 
Ward, 50 Ill. A. 283. 

Ind.—Fletcher v. Waring, 137 Ind. 
159, 36 NE 896; Irwin v. Anthony, 8 
Ind. 470. 

Mo.—Keene v. Sappington, (A.) 88 
Sw 144. : 

Nev.—Berry v. Equitable Gold Min. 
Co., 29 Nev. 451, 91 P 5387. 

Oh.—Cincinnati v. Steadman, 8 Oh. 
Girl Ci 407,016 (Oh. Cir. Dec. 3305 
Stuckey v. Bloomer, 2 Oh. Cir. Ct. 
541, Oh: Cir. Dec, 631. 

See also supra § 830. 5 

[a] Order directing entry of judg- 
ment.—Where no order was made di- 
recting the entry of judgment at the 
time a verdict was rendered, but de- 
fendant’s counsel took an exception 
as soon as a nunc pro tune order was 
made and he became aware of the 
direction that judgment should be en- 
tered, the exception was held to have 
been in time. Berry v. Equitable 
Gold Min. Co., 29 Nev. 451, 91 P 537. 

Exceptions as to costs and attor- 
ney’s fees see supra § 832. 

Exceptions to judgment see supra 

827. 

: 50. Gilmer v. Sidenstricker, 42 W. 


Va. 52, 24 SE 566. 


51. See infra § 865. 
52. Conrad y. Johnson, 20 Ind. 
Campbell v. Swasey, 12 Ind. 


As a rule excep- 
tions to the judgment, or to decisions or rulings 
after trial or judgment, must be taken at the time 
the judgment is rendered or at the time of the 
ruling or decision,*® or, in some jurisdictions, be- 


(2) Refusal of New Trial. 
tule applies to the taking of exceptions to the 


As a general rule, 
an exception must be taken by a party to the ac- 
tion,°? although it has been held that an exception 
by one who is the real party in interest in the 
appeal, although not technically the party appeal- 
ing, will be sufficient to save a question for re- 
And a party not injured by a ruling is 
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not entitled to except thereto; he cannot complain 
that a ruling is prejudicial to another party or 
to a third person not a party.°4 
entitled to the benefit of an exception not taken 
by himself, and therefore an exception taken by 


A party is not 


one party is not available to his adversary, or to a - 


The above | coparty.°° 


or overruling a 
cepted to.°® 


[a] Amicus curiz.—An attorney 
appearing aS a mere amicus curie 
cannot except to a ruling. Conrad v. 
Johnson, 20 Ind. 421; Knight v. Low, 
LS Indie si4s Shlust: vee Conny 12+ Ind: 
257; Campbell v. Swasey, 12 Ind. 70; 
Martin v, Tapley, 119 Mass. 116. See 
Amicus Curie 2 C. J. § 10. 

53. Fries v. Porch, 49 Iowa 351. 

[a] Estoppel to question right to 
file exceptions.—But where the sure- 
ty of an assignee for the benefit of 
creditors, who is a necessary par- 
ty to the proceedings for a fimal ac- 
counting, is made a party thereto, but 
fails to appear before the referee, 
and afterward files exceptions to the 
report of the latter, which are heard 
on their merits after notice to the 
interested parties, and no motion is 
made to strike out such exceptions, 
the right of the surety to file such 
exceptions cannot be questioned on 
appeal. Matter of Kautsky, 56 App. 
Div. 440, 67 NYS 882. 

54 Coates v. Wilkes, 94 N. C. 174. 
And see supra § 491 et seq. 

55. Ga.—Weed v. Gainesville, etc., 
R. Co., 119 Ga. 576, 46 SE 885 (hold- 
ing that, where there are various and 
independent parties to a litigation, 
and one files exceptions, the other 
parties, on his withdrawal of the 
same, cannot use the original excep- 
tions as a basis for assignments of 
error). 

Ill.—Chiecago, ete., R. Co. v..Hein- 
richyeok . UlseA... 399% [ath 1574 Tess. 
41 NE 860]. 

Ind.—Lime City Bldg., etc., Assoc. 
v. Black, 136 Ind. 544, 85 NE 829 
(holding that, where a party failed 
to except to the appointment of a re- 
ceiver, he cannot urge the appoint- 
ment as an error, although one of his 
attorneys, being a party, took an ex- 
ception in his capacity as party); 
Bingham v. Stage, 123 Ind. 282, 23 
NE 756; Booker v. Killion, 29 Ind. A. 
196, 64 NE 101; Bonham v. McGeath, 
27 Ind. A. 436, 61 NE 688. 

Iowa.—Knott v. Dubuque, etc, R. 
Co., 84 Iowa 462, 51 NW 57. 

Mont.—Forrester_v. Boston, etce., 
Cons. Copper, etc., Min Co., 29 Mont. 
SO Ucet a OS Os. 1 Olle eile, 

[a] Exception by one party “et 
al.’—Under Burns Rev. St. (1894) § 
638, requiring ‘“‘the party objecting” 
to a decision of the court upon a mat- 
ter of law to except at the time the 
decision is made, a recital in the rec- 


ord that, to an order overruling a 
demurrer of several codefendants, 
“B. et al. herein except,’ does not 


save an exception by any defendant 
other than B. Bonham vy. McGeath, 
27 Ind. A. 436, 61 NE 688. 

56. Green v. Heaston, 154 Ind. 
127, 56 NE 87; Fairbanks v. Warrum, 
(Ind. A.) 104 NE 983, 1141; 
v. Terre Haute Tract., etc., 
Ind. A. 16, 983 NE 710. And see cases 
infra note 57. 

[a] A statement that plaintiffs 
severally and _ separately except 
shows separate exceptions, and will 
not support a joint assignment of er- 


Rulings affecting parties jointly should 
be excepted to by all of them jointly, and rulings 
affecting parties severally should be severally ex- 
So, where an exception is taken by 
several parties jointly, it must be good as to all 
or it will not be available.>* 
separately demur to the complaint for want of 
facts, the overruling of both demurrers involves 
two rulings, and an exception ‘‘to which ruling,’’ 
not directed against a designated ruling, is insuf- 


And where defendants 


ror. Morey v. Terre Haute Tract., 
etc., Co., 47 Ind. A. 16, 93 NE 710. 

{b] But exceptions apparently 
joint will be construed in connection 
with the pleadings or motions upon 
which they are based, and if such 
pleadings or motions. are_ several, 
such exceptions will be considered 
several. Whitesell v. Strickler, 167 
Ind. 602, 78 NE 845. 

[c] An entry showing that the 
“court overrules the separate de- 
murrer by each of the defendants to 
the amended complaint ... to which 
ruling of the court the defendants 

. except,” which entry was made 
pursuant to a ruling upon a demurrer 
in form: The defendants “each sepa-: 
rately and severally demurs to plain- 
tiff’s complaint,’ ete., shows a sev- 
eral and not a joint exception by the 
defendants. Whitesell v. Strickler, 
167 Ind. 602, 78 NE 845. 

57. State v. Gregory, 132 Ind. 387, 
31 NE 952; McCarty v. Snowbarger, 
35 Ind. A. 179, 73 NE 606; Gough v. 
State, (32) Indsi 7A. 225.68) (NE 1043 
Home Plectric Light, ete., Co. v. Col- 
lins, 31 Ind. A. 498, 66 NE 780; Cole 
v. Curtis, 16 Minn. 182; Bosley v. Na- 
tional Mach. Co., 123 N. Y. 550, 25 
NE 990; Schoonmaker v. Bonnie, 119 
N. Y. 565, 23 NE 1106; Murray v. 
Usher; e117 Ny Gee 425.938) Ninn 64 
Vought v. Gedney, 31 Mise. 760, 64 
NYS 712; Markham v. Washburn, 18 
NYS 355; Walker v. Popper, 2 Utah 96. 

[a] An exception taken by two or 
more coparties jointly to a ruling is 
a formal notice of their purpose 
jointly to reserve the question upon 
that ruling for future review and to 
assign it’as error on appeal from the 
judgment in the cause. Unless the 
action of the court excepted to joint- 
ly can be reviewed as to all who 
joined in the exception, it ought not 
to be reviewed as to any of them. 
Home Plectric Light, ete., Co. v. Col- 
lins, 31 Ind. A. 493, 66 NE 780. 

[b] A joint exception by two de- 
fendants to a conclusion of law 
which was not erroneous as to one 
of them is not available on behalf 
of the other. Bosley v. National 


‘Mach. Co., 123 N. Y. 550, 215 NE 990. 


[ec] In an action against two part- 
ners on a guaranty given by one in 
the firm name without authority, a 
refusal to dismiss the complaint is 
not available as error on appeal by 
the other where the motion to dis- 
miss and the exception to its denial . 
were made in behalf of the partners 
jointly, since the partner giving the 
guaranty was bound by it. Kittel v. 
Callahan, 19 NYS 397. 

{d] Where a demurrer to the 
complaint is several on behalf of de- 
fendants, but the exception to the 
overruling of the demurrer is joint, 
and only one appeals, no question as 
to the sufficiency of *he complaint is 
presented. Home Electric Light, etc., 
Co. v. Collins, 31 Ind. A. 493, 66 NE 
780. 

[e] 


Clerical error.— Where an ap- 


958 [3C.J.] 


ficient.°° 


an appropriate exception to each 


should be allowed unless clearly incompatible with 


the appeal record.®® 


[§ 847] 5. Necessity for Ruling on Exceptions. 
In. many jurisdictions, when an exception is taken 
the party excepting must obtain a ruling of the 
court thereon, and if no such ruling is obtained 
the exception is not available on appeal.®° This 
rule does not apply, however, to questions for the 


But it has been held that, where two 
or more persons desire to take the same step in 
an action, but to act separately, and for con- 
venience they unite in presenting one paper, and the 
court by a single action rules against all, the excep- 
tions to the ruling as recorded by the clerk should 
be liberally construed, with a view of according 
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erly taken and 
waived, and in 


exceptor, which 


advantage of it 
And exceptions 


review of which no exception is necessary.* And 


peal record shows that defendant de- 
murred to ‘‘the first and second para- 
graphs of plaintiff's complaint,’ and 
that the court overruled the de- 
murrer to each paragraph, to which 
ruling the ‘defendants’ excepted, 
there being but one defendant sued, 
the word “defendants” is a clerical 
error, and therefore an objection that 
the exception was joint is not well 
taken. Ohio Farmers’ Ins. Co. v. 
Vogel, 30 Ind. A. 281, 65 NE 1056. 

58. Noonan v. Bell, 159 Ind. 329, 
64 NE 909. 

59. Whitesell v. Strickler, 167 Ind. 
602, 78 NE 845 [aff (A.) 73 NE 


60. Ala.—Cantrell v. Lindsey, 165 
Ada.'232; 51°S°558. 

Ark.—Fogel v. Butler, 96 Ark. 87, 
131 SW 211. 

Ill.—North Chicago St. R. Co. v. 
Gillow, 166 Ill. 444, 46 NE 1082 [aff 
64 Ill. A. 576]. 

Iowa.—Goldstein v. Morgan, 122 
Iowa 27, 96 NW 897. : 

Ky.—Skidmore v. Harris, 157 Ky. 
756, 164 SW 98; Brackett v. Boreing, 
110 SW 276, 33 Kyl 292; Dickinson 
v. Gray, 8 SW 876, 9 SW 281, 10 Kyl 
292; Harris v. Harris, 10 KyL 819; 
Boyd v. Morris, 1 Kyl 349; Harris 
v. Neely, 1 KyL 55. 

La.—Ashbey v. Ashbey, 41 La. Ann. 
138, 5 S 546; Rowlett v. Shepherd, 4 
La. 86. ; 

Md.—Nalle v. Safe Deposit, etce., 
Co., 120 Md. 187, 87 A 770; Modern 
Woodmen of America v. Cecil, 108 
Md. 357, 70 A 331; Canton Co. v. 
Baltimore, etc., R. Co., 99 Md. 202, 
57 A 637; Gambrill v. Schooley, 95 
Md. 260, 52 A 500, 63 LRA 427; Trav- 
elers’ Ins. Co. v. Parker, 92 Md. 22, 
47 A 1042. ; 

Mich.—Marx v. King, 177 Mich. 
662, 144 NW 553; Pettinger v. Alpena 
Cedar Co., 175 Mich. 162, 141 NW 535; 
Deep River v. Van Antwerp, 174 
Mich. 19, 140 NW 531; Freeman v. 
Shaw, 173 Mich. 262, 139 NW _ 66; 
Wiers v. Shaw-Walker Co., 171 Mich. 
324, 137 NW 145; Wheeler v. Detroit, 
127 Mich. 829, 86 NW 822. 


Minn.—Schultz v. Schneckenberger, | 


81 Minn. 380, 84 NW 119. 

Mo.—Burdoin v. Trenton, 116 Mo. 
358, 22 SW 728; Gorham v. Kansas 
City, etc., R. Co., 113 Mo. 408, 20 SW 
1060. 

Nebr.—McDonald_ v. 
Nebr. 676, 134 NW 263. 

N. H.—State v. Saidell, 70 N. H. 
174, 46 A 1083, 85 AmSR 627. 

N. Y.—Porter v. Metropolitan El. 
R. Co., 120 N. Y. 284, 24 NE 454. 

N. C.—Todd v. Mackie, 160 N. C. 
352, 76 SE 245 (holding that, to be 
entitled to consideration, exceptions 
must be supported by some ruling 
appearing affirmatively in the record, 
and must not depend merely. upon 
statements made in the exception or 
assignment of error); John Church 
Co. v. Dawson, 157 N. C. 566, 72 SH 
1009; Scroggs v. Stevenson, 100 N. C. 
354, 6 SE 111. 


Brown, 90 


Pe eage v. Lytle, 229 Pa. 198, 78 
oO. 


R. I.—McGeary v. Old Colony R. 
Cogc21 WRT 76H Fi gAL 10072 

S. C—Dimery v. Benettsville, etc., 
R: Co.,.:92 iS. C..169, 75 SE) 399; Aug: 
Wright Co. v. Hodges, 87 S. C. 560, 
79 SE 316. 

Tenn.—Looper v. Bell, 1 Head 373; 
Davis v. Brown, (Ch. A.) 62 SW 381. 

Tex.—Dunham v. Orange Lumber 
Co., (Civ. A.) 125 SW 89; William J. 
Lemp Brewing Co. v. McDougle, (Civ. 
A.) 90° SW 215. 

Vt.—Lee v. Follensby, 86 Vt. 401, 
85 A 915. 

Va.—McVeigh v. Chamberlain, 94 
Va. 73, 26 SE 395; Martin v. South 
Salem Land Co., 94 Va. 28, 26 SH 
591; Hlder v. Harris, 76 Va. 187. 

Wash.—S. R. McGowan Co. vy. 
Carlson, 79 Wash. 92, 139 P 869; 
cue ‘v. Ratliff, 61 Wash. 386, 112 P 

W. Va.—Fulton v. Messenger, 61 
W. Va. 477, 56 SE 830; Vanscoy v. 
PRC RAY 29° OW. Vase26e," il "Sip 

See also supra § 792 et seq. 
pects of exceptions see infra § 


61. Taylor’ v. McDonald, 100 Va. 
487, 41 SE 946 (holding that, where 
an exception to a deposition is to the 
competency of a party to the cause, 
it may be considered on appeal 
whether it was passed upon at the 
hearing or not); Vanscoy v. Stinch- 
comb, 29 W. Va. 263, 11 SE 927. 

62. Young v. Detroit, ete, R. Co., 
56 Mich. 430, 23 NW 67. 

63. Efird v. Piedmont Land Impr., 
CU, COG 55 SO) Coa 32 SH eT Site t 
(exceptions withdrawn). And see 
cases infra this section. 

64. U. S.—Kittredge v. Race, 92 
U. S..116, 23 L. ed. 488. 

Ariz.—Campbell vy. Shivers, 1 Ariz. 
161,25) P 540% 

Pe ie karma Fe v. Dwight, 18 Iowa 

Kan.—Long-Bell Lumber Co. v. 
Webb, 7 Kan. A, 406, 52 P 64, 

Ky.—Lewis v. Wright, 3 Bush 311; 
Fugua v. Moseley, 12 KyL 989. 

Me.—King v. Robinson, 33 Me. 114, 
54 AmD 614 (holding, however, that 
@ waiver of exceptions does not au- 
thorize an inference that the pro- 
ceedings had on the trial were incor- 
rect). 

Md.—Colonial Park Est. v. Massart, 
112 Md. 648, 77 A 275; Boteler v. 
State, 8 Gill & J. 359 (holding that, 
where some of the exceptions prop- 
erly taken in the trial court are 
waived or abandoned, an appellate 
court can consider only questions 
arising under the exceptions not so 
waived or abandoned). 

Mass.—O’Brien v. Boston El. R. Co., 
214 Mass. 277, 101 NE 365; Cook v. 
Castner, 9 Cush. 266. 

Minn.—Sleser Bros. Co. v. Minne- 
apolis Cold-Storage Co., 77 Minn. 186, 
79 NW 680; Weide v. Davidson, 15 
Minn. - 327. 


sidered on appeal. 
takes a step or adopts a course directly incon- 
sistent with an exception previously taken by him 
to some ruling of the trial court, he will be deemed 
to have waived such exception, and cannot take 


one does not lose the benefit of an exception merely 
because the trial judge has failed to rule definitely 
upon the objection on which it is based but has per- 
mitted the case to proceed subject to the objec- 
tion, reserving it for consideration.®” 

6. Waiver of Exceptions. 
settled of course that exceptions, although prop- 


It is well 


saved in the trial court, may be 
such case they will not be con- 
Where, on a trial, a party 


upon his appeal or writ of error.®* 
may be waived by not insisting 


. 

N. H.—Spinney vy. Meloon, 74 N. H. 
384, 68 A 410. 

N. Y.—Sigua Iron Co. v. Brown, 171 
N. Y. 488, 64 NE 194 [aff 58, App. 
Div. 436, 69 NYS 295]; Lahr v. Met- 
ropolitan El. R. Co., 104 N. Y. 268, 
10 NE 528; Byrnes v. Cohoes, 67 N. 
Y. 204. ; 

Oh.—Cincinnati Tract. Co. v. Du- 
rack, 78 Oh. St. 243, 85 NE 38, 14 
AnnCas °218. 

Pa.—Meese v. Levis, 13 Pa. 384. 
one v. Mitchell, 28 Tex. 

oO. 

Vt.—Fadden v. McKinney, 87 Vt. 
316, 89 A 351. 

Va.—Southern R. Co. v. Blanford, 
105 Va. 373, 387, 54 SE 1 [quot Cyc]; 
Rowton v. Rowton, 1 Hen. & M. (11 
Va.) 92. 

[a] Applications of rule.—(1) 
Thus, where a demurrer to the an- 
swer was sustained and defendant 
excepted, and plaintiff then asked 
leave to withdraw his demurrer but 
defendant objected, and this objec- 
tion was sustained, it was held that 
the objection was, in effect, a waiver 
of the exceptions to the error pre- 
viously alleged. Anson v. Dwight, 18 
Iowa 241. (2) And where evidence 
is admitted over objection and an ex- ~ 
ception is taken, the party excepting 
will waive the benefit of his excep- 
tion if he afterward introduces the 
same evidence himself. Weide v. 
Davidson, 15 Minn. 327; Southern R. 
Co. v. Blanford, 105 Va. 373, 54 SE 1. 
(3) In like manner exceptions as to 
the admission of evidence of a fact 
are rendered immaterial by the ad- 
mission of counsel, on the hearing of 
the appeal, of the existence of such 
fact. Colonial Park HMst. v. Massart, 
112 Md. 648, 77 A 275. (4) So, where 
plaintiff, after excepting to the rul- 
ing of the judge, amends his declara- 
tion, changing the form of the action 
and the issue to be ‘tried, and de- 
fendant obtains a verdict on the 
merits, such exception is no longer 
open to plaintiff. Cook v. Castner, 9 
Cush. (Mass.) 266. (5) And a party 


who excepts to an instruction but 
fails to except when the instruction 
is afterward repeated in substance 
waives any error in such instruction. 
Long-Bell Lumber Co. v. Webb, 7 
Kan. A. 406, 52 P 64. (6) Where a 
motion to strike out certain evidence 
was granted, and defendant excepted, 
and subsequently to the trial the par- 
ties, by written stipulation, struck 
from the record all of said evidence, 
the objection, and the exception, and 
instead inserted certain questions © 
and answers, together with the rul- 
ings thereon, and the stipulation pro- 
vided that the record so amended 
should stand and be considered at 
the hearing in the appellate court 
just as if it had been so rendered 
and so printed in the first instance, 
and the amended record failed to 
show any exception to the ruling 
striking out the evidence, it was held 
that appellant’s attorney waived his 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


t 


* ception is waived. | 
ton El. R. Co., 214 Mass. 277, 101 NH 


i a 
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upon them in the appellate court;® but in a suit 
to assert an equitable interest in land, the appellate 
court, in passing upon the propriety of the judg- 
ment below, will consider only such evidence as 
is competent, even though exceptions were waived 
by failure of the court to act upon them.* 
where the court follows an improper measure of 
damages both in his ruling on the evidence and in 
his instructions exceptions to rulings on the evi- 
dence are alone sufficient to present error, although 
defendant’s counsel waive their exceptions to the 


instructions.®? 


right to insist on the original excep- 
tion. Selser Bros. Co. v. Minneapolis 
Cold-Storage Co., 77 Minn. 186, 79 
NW 680. 

{b] A deliberate statement by an 
attorney that he is satisfied that 
there is nothing in én exception 
saved by him commonly must be 
taken to mean, in the absence of some 
qualifying reservation, that the ex- 
O’Brien v. Bos- 


365. 

[ec] What does not constitute 
waiver.—(1) It has been held, how- 
ever, that where defendants duly ex- 
cept to an erroneous order changing 
the venue they do not waive their 
exception by going to trial ,in the 
new venue and failing to raise the 
question again by motion for new 
trial or in arrest of judgment. The 
error can be reached Only on an ap- 
peal from the final judgment, as no 
appeal can be taken from the order 
changing the venue. Michaels v. 
Crabtree, 59 Iowa 615, 13 NW 752. 
(2) And where a party has once 
properly made his exception to an 
adverse ruling on his demurrer, he 
does not waive it by failing to ex- 
cept to the final judgment. Jordan 
v. Kavanaugh, 63 Iowa 152, 18 NW 
851. (3) So where the record re- 
cites that the court sustains the 


murrer to certain paragraphs of the 
reply, to which ruling plaintiff ex- 
cepts, and plaintiff has leave to 


amend his reply by a certain time, 
the fact that plaintiff subsequently 
declines to amend his reply further 
and abides the ruling of the court 
on demurrer is not a withdrawal of 
the exception. Daggett v. Flanagan, 
78 Ind. 253. (4) An exception to in- 
structions is not waived by subse- 
quently asking the court to repeat 
them in connection with certain an- 
swers made to questions propounded 
by the jury, as this merely asks a re- 
statement so as to qualify those an- 
swers. New York Mut. L. Ins. Co. v. 
Phinney, 178 U. S. 327, 20 SCt 906, 44 
L. ed. 1088 [rev 76 Fed. 617, 22 CCA 
425]. (5) And where the court over- 
rules an objection to the competency 
of a witness and the party making it 
is preparing his exception, he does 
not waive the benefit of it by ex- 
amining the witness, as to the points 
in issue, before the exception is 
signed and sealed. Owings v. Low, 
7 Warr. & J..(Md.) 124. (6) If a 
ruling requested is properly refused, 
and the judge gives a ruling on the 
same subject matter which is er- 
roneous, and the party requesting the 
ruling excepts both to the refusal, to 
rule as requested and to the ruling 
given, he is not precluded from avail- 
ing himself of the latter exception. 
Holmes v. Turner’s Falls Co., 142 
Mass. 590, 8 NE 646. (7) And where 
the court erroneously sustains chal- 
lenges to jurors over the objection 
of a party who takes an exception at 
the time, the fact that he makes no 
further objection to the jury at the 
time they are sworn to try the cause 
is not a waiver of his exception, since 
his objection and exception at the 
time of the ruling excusing the juror 
is sufficient to protect his rights on 
appeal. State v. Hammond, 14 S. D. 
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545, 86 NW 627. 
moving for a directed verdict at the 
close of the case, does not waive his 
exception to the admission of evi- 
dence so as to preclude him from 
urging on appeal error in its admis- 
sion. Strobel, etc., Co. v. Weisen, 144 
App. Div. 149, 128 NYS 798. (9) And 
where the record shows a statement 
by counsel, apparently concurring in 
the principle on which the court had 
just based a ruling against him, this 
will not be considered as a waiver of 
an exception which he asked and ob- 
tained immediately afterward, as it 
is manifest that the statement was 
not understood as an admission, 
either by the court or by counsel for 
either party. Columbia, etc., R. Co. 
v. Hawthorne, 144 U. S. 202, 12 SCt 
591, 36 L. ed. 405. (10) A defendant 
does not lose the benefit of his excep- 
tion to the denial of motions for a 
directed verdict by failing to submit 


requested instructions or to except 
to those given. House vy. Chicago, 
ete., R. Co, 32° S. Di 209, 142 NW 


736 [rev reh 30 S. D. 321, 138 NW 
809]. (11) And on appeal from an 
order denying a new trial, objections 
to the admission of evidence are not 
waived and may be reviewed, al- 
though no exceptions to the charge 
submitting the liability predicated on 
such evidence were reserved. Moore 
v. Standard Oil Co., 155 App. Div. 
375, 140 NYS 53. . 

{[d] The indorsement of “O. K.” 
upon the findings and judgment 
entry, signed by the attorney for the 
defeated party, is merely an assent 
to the form only, where such intent 
is shown by the taking of excep- 
tions at the time the decision was 
rendered and after the entry of the 
judgment, and it is not a waiver of 
the exceptions. Humphries v. Soren- 
son, 33 Wash. 563, 74 P 690. 

[e] Withdrawal of exceptions to 
auditor’s report; consolidated causes. 
—Where a party to one of several 
consolidated causes withdraws his 
exceptions to a portion of a report 
of the auditor based on the allow- 
ance of counsel fees and other costs, 
a party to another of the causes, who 
has taken no such exceptions, cannot 
be heard to object to such with- 
drawal, on an appeal from a decree 
confirming the auditor’s report. Gil- 
bert v. Washington Ben. Hndowment 
Assoc., 21 App. (D. C.) 344. 

Waiver by failure to procure rul- 
ing see supra § 847. 

65. Stroud v. Beardslee, 2 Mart. 
N. S. (La.) 84. See infra XVI in 4 
Cara 

66. Skidmore 


157) “key, 

756, 164 SW 98. 

67. Ginzler v. Birmingham, 6 Ala. 
A. 666, 60 S 976. 

6s. Adams v. Andrews, 15 Q. B. 
1001, 69 ECL 1001, 117 Reprint 737; 
Allen v. Hayward, 7 Q. B. 960, 53 
ECL. 960, 115 Reprint 749; Doe v. 
Roberts, 2 Chitt. 272, 18 ECL 631; 
Turbervil v. Stamp, 2 Salk. 647, 91 
Reprint 548; Fabrigas v. Mostyn, W. 
Bl. 929, 96 Reprint 549. ; 

“The bill of exceptions is ordained 
by the Legislature to be in nature of 
a writ of error. And it would be 
highly unbecoming in us to stop it 
in transitu, unless you will waive the 


v. Harris, 


By motion for new trial. 
in conflict as to the effect of a motion for a new 
trial on exceptions previously taken. 
common-law rule,®°* and that of the cases following 
the common-law rule,®® is that a party cannot make 
a motion for a new trial based on points raised 
by his bill of exceptions without waiving the ex- 
ceptions,’° or, as is permitted in some jurisdic- 
tions, without expressly reserving them,’! although 
it has been said that the usual practice is other- 
wise,” at least where the trial court does not re- 


[3 CoJ.] 959 
The authorities are 


The general 


(8) Defendant, by ] bill of exceptions: which the defend- 


ant declining to do, the Court refused 
to hear his counsel on the point of 


law.’ Fabrigas v. Mostyn, supra. 
69. See cases infra note 70. 
70. U. S.—U.S. v. Hodge, 6 How. 
279, 12 L. ed. 437; Cunningham v. 


le 6 F. Cas. No. 3,479, 5 Mason 
GL? 

Md.—Lee v. Tinges, 7 Md. 215; 
Mitchell v. Mitchell, 11 Gill & J. 388. 
BRST opie ie v. Brown; 1 Mass. 

te 

ign rere v. Ross, 55 Miss. 

. aD 

N. J.—Haden v. Bamford Bros. Silk 
Mis. Co.) S73 Nee RO 6308 6s, AUT: 
Finley v. Handley, 50 N. J. L. 503, 
14° A’'585° fafl SP NuoWe D725) 09) PA; 
623 mem]; Meeker v. Boylan, 27 N. 
J. L. 262; Mann wv. Glover, 14. N. J. 
Beto 5. 

R. I—Barstow v. Turner, 29 R. I. 
100, 69 A 340. 

[a] Application for bill and mo- 
tion continued to next term.—Where 
a party presented his bill of excep- 
tions for allowance, and also filed a 
motion for a new trial in the case 
during the trial term, and suffered 
his application and motion to be con- 
tinued to the next term of court with- 
out objection, he thereby lost the 
benefit of his application for the al- 
lowance. Morgan v. Boyd, 13 Oh. St. 
271. But see Anthony v. Travis, 148 
Mass. 53, 19 NE 8; infra note 72 [d]. 

71. Haden v. Bamford Bros. Silk 
Mies Con 73 Ne J.) ins08, 63aA Wapate 
74. N. J. L. 847, 67 A 107]. ; 

[a] Effect of rule to show cause. 
—(1) The granting of a rule to show 
cause why a new trial should not be 
granted is a waiver of all bills of ex- 
ceptions held by the party applying 
for the rule which are not therein 
expressly reserved. Haden y. Bam- 
ford Bros. Silk Mfg. Co., 74 N. J. L. 
847, 67 A 107. (2) A stipulation of 
the parties cannot make available 
bills of exceptions which have been 
waived by the taking of a rule to 
show cause without reserving them. 
Spottiswoode v. Delaware, etc, R. 
Co., (N. J.) 44 A 68. (3) Where 
there is a verdict for plaintiff, and a 
rule to show cause why a new trial 
should not be granted is allowed, re- 
serving only the exception taken to 
the refusal to direct a verdict for 
defendant, the only questions which 
can be considered on error are those 
reserved in the rule. Hartman v. 
MeClintic-Marshall Constr. Co., 82 N. 
J. Ta 734, 82) A 874, 

72, Us S. v;- Dashiel, 24 Wallis Gu 
S.) 182, 185, 18 L. ed. 319 (where it 
was said: “It is also insisted that 
the motion for a new trial in the 
court below was a waiver of the ex- 
ception. The practice is every day 
otherwise’); Sorrelle v. Craig, 9 Ala. 
534; West v. Cunningham, 9 Port. 
(Ala.) 104, 33 AmD 300 (holding, how- 
ever, that the court trying the cause 
ought not to grant a new trial for 
the causes embraced by a bill of ex- 
ceptions unless the party submitting 
a motion distinctly waives the excep- 
tion); Yarber v. Chicago, etc., R. Co., 
235 Tll. 589, 85 NE 928 (overruling 
earlier cases to the contrary); Reed 
v. Miller, 1 Bibb (Ky.) 142 (where it 
was held that the court has no right 
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quire the movant to waive the exceptions; but a 
waiver of the entire bill is not necessary;** only 
those questions in the bill need be waived which 
are alleged as ground for the motion for a new 
Some eases hold that such a motion may 
constitute a waiver of the exceptions, but only 
when they are not incorporated in the motion as 
Of course the excep- 
tions taken in a bill may be expressly waived.7 
Where the motion is based on grounds not em- 


trial.7> 
grounds for a new trial.’® 


braced in the bill of exceptions, 


to require the withdrawal of the bill 
before it will entertain a motion for 
a new trial presenting the same 
questions). : 

[a] “fhe motion for a new trial 
was not a waiver of a writ of error. 
In some of the circuits there is a 
rule of court to this effect. But ef- 
fect could be given to that rule only 
by requiring a party to waive on the 
record a writ of error, before his mo- 
tion for a new trial is heard. In the 
greater part of the circuits no such 
rule exists. It does not appear to 
have been adopted in Louisiana.” U. 
S. v. Hodge, 6 How. (U. S.) 279, 288, 
12 L. ed. 437. Reni 

[b] In Massachusetts it is held 
that the court will grant a new trial 
without requiring the right of re- 
view to be waived, where the court 
held on the trial that, from the facts 
shown by plaintiff, the law was such 
that he could not recover, and 
stopped the examination of witnesses 
for defendant on that ground;: but 
the jury found _a verdict for plain- 
tiff against the direction of the judge. 
Dunham v. Baxter, 4 Mass. 79. 

[c] Motion prior to making bill.— 
Where a motion for new trial is made 
and heard before a bill of exceptions 
has been prepared, the judge not hav- 
ing required the moving party to 
waive his exceptions as a condition 
of entertaining the motion, the party 
does not thereby waive his excep- 
tions, although on the motion he 
urges the same points of law on 
which his exceptions are _ based. 
Wheeler v. Klaholt, 178 Mass. 141, 59 
NE 756. 

[ad] Where a party files both a bill 
and a motion for a new trial and, at 
the judge’s suggestion, a hearing 1s 
had on the motion after the filing of 
the exceptions, he may hold, although 
the motion for a new trial is refused, 
that the excepting party has_ not 
waived the exceptions by participat- 
ing in the argument upon the mo- 
tion. Anthony v. Travis, 148 Mass. 
53, 19 NE 8. But see Morgan v. 
Boyd, 13 Oh. St. 271; supra note 


[e] Special bill of exceptions.—A 
motion for a new trial is not a 
waiver of special bills of exceptions 
taken during the trial of a case, and, 
while the supreme court cannot con- 
sider exceptions to the action of the 
court below on a motion for a third 
new trial, it will consider special 
bills of exceptions to the evidence, 
and to the instructions given in the 
progress of the trial. Bowers v. Ross, 
55 Miss. 213. 

73. Sorrelle v. Craig, 9 Ala. 534; 
West v. Cunningham, 9 Port. (Ala.) 
104, 33 AmD 300; Lee v. Tinges, 7 Md. 
215, 227 (where it was said: ‘‘The de- 
cisions on this matteg of practice 
have not been entirely uniform: but 
the cases referred to we deem suffi- 
cient to warrant the conclusion, that 
in Maryland, when the same ques- 
tions are presented in the bill of ex- 
ceptions, and in the application for a 
new trial, the court below have the 
right, and in general ought, to re- 
quire the party to waive his excep- 
tions, before they will entertain the 
motion. If, however, the motion is 
heard and decided, but it does not 
appear that the party was required 
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the trial court 


to make such waiver, the appellate 
tribunal will, nevertheless, entertain 
the appeal’), 

Se: Mann v. Glover, 14 N. J. L. 


75. Meeker v. Boylan, 27 N. J. L. 
262; Mann v. Glover, 14 N. J. L. 195. 

“The plaintiff's counsel objected, 
on the ground, that a party cannot 
have a rule to shew cause on any 
matters contained in the bills of ex- 
ceptions, without relinquishing the 
whole bill. Our statute, Rev. Laws, 
293, is substantially the same with 
the statute of Weston, 2 Car. 31, 1 
Bac. abr. 527, tit. Bill of Exceptions, 
and though: silent in regard to the 
influence the bill is to have on the 
subsequent progress of the cause in 
the court below, yet manifestly con- 
templates a review of the matters 
contained in the bill, only in a ‘high- 
er court:’ and such has been the uni- 
form course of decisions and practice. 
Davenport v. Tyrrel, W. Bl. 675, 96 
Reprint 395; 1 Arch. Pr. 186, 187, and 
cases there referred to. But the law 
is not, as I understood the plaintiff’s 
counsel, in argument, to ccntend, that 
a party cannot move for a new trial, 
on any matter contained in the bills 
of exceptions without waiving his 
entire bill; but only, that the court 
will not entertain a motion for a new 
trial, or in arrest of judgment, on 
any point on which a bill of excep- 
tions has been allowed, unless the 
party making such, motion, will waive 
that exception. 1 Bac. abr. 530, 531, 
tit. Bill of Exceptions; 2 Arch. Pr. 
222, 223; Fabrigas v. Mostyn, W. BI! 
929, 96 Reprint 549; Corlies v. Cum- 
mings, 4 Cow. (N. Y.) 415. And in 
this court, in the case of Ogden vy. 
Gibbons, the defendant was heard on 
a motion for a new trial, on several 
points of law, contained in the bills 
of exceptions, on his waiving so much 
of the bills as involved the same mat- 
ters; and though a new trial was re- 
fused, he afterwards. successfully 
prosecuted a writ of error on‘his re- 
maining bills.” Mann y. Glover, 14 N. 
Jemleiey 09 py 9S: S 

[a] Special rule or motion— 
Where a party who has obtained 
bills of exceptions applies for a rule 
to show cause why a new trial should 
not be ordered on the points con- 
tained in said bills, or any of them, 
it will be made a condition of grant- 
ing the rule that he abandon all his 
bills of exceptions, and, if the appli- 
cation is solely on points which can- 
not be raised on a writ of error, the 
bills of exceptions need not be aban- 
doned; but in that case the rule will 
be special, so as to confine the argu- 
ment to the grounds upon which the 
rule has been allowed. Meeker v. 
Boylan, 27 N. J. L. 262. 

76. Planters’ Mut. Ins. Assoc. v. 
Hamilton, 77 Ark. 27, 90 SW 283, 7 
AnnCas 55; Ferguson v. Ehrenberg, 
39 Ark. 420; Knox v.’'Hellums, 38 Ark. 
413; Gibbs v. Dickson, 33 Ark. 107; 
Blunt v. Williams, 27 Ark. 374; Gra- 
ham v. Roark, 23 Ark. 19; Bixby v. 
State, 15 Ark. 395; Ford v. Clark, 12 
Ark. 99; Berry v. Singer, 10 Ark. 483; 
Sawyers v. Lathrap, 9 Ark. 67; Ster- 
rett v. Metropolitan St. R. Co., 225 
Mo. 99, 123 SW 877. See also infra 
§ 849 et seq. 

{a] By moving for a new trial 
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cannot require the exceptant to elect to waive the 
exception or withdraw the motion for a new trial." 

[§ 849] D. Motions for New Trial—l. Necessity 
and Sufficiency in General—a. In Actions Tried by 
Jury. By virtue of statutory provisions or rules 
of court in many jurisdictions, it is necessary that 
errors occurring during the progress of the trial 
shall be made the basis of a motion for new trial 
as a prerequisite to the consideration of such er- 
rors on appeal.’° 
nated as ‘‘errors occurring at the trial,’’ ‘‘errors 


These errors are variously desig- 


plaintiff abandons exceptions previ- 
ously taken by him to the decisions 
of the court below in refusing and 
giving instructions to the jury, where 
he does not incorporate such decisions 
in the motion as grounds for a new 
trial. Nevill v. Hancock, 15 Ark. 511. 

77. Marine City Stave Co. v. Her- 
reshoff Mfg. Co., 32 Fed. 822. 

{a] Express waiver.—After ver- 
dict for plaintiff, defendant secured 
an extension of time to file a motion . 
for a new trial, stating that he did 
not intend to proceed under his ex- 
ceptions. The time was further ex- 
tended, and the motion was filed and 
argued. A new trial was refused, and 
defendant, at the next term, and eight 
months after the trial, moved for 
signature of his bill of exceptions and 
petitioned for a writ of error found- 
ed thereon. It was held that the 
motion should be overruled and the 
writ refused,.the exceptions having 
been waived and the bill having been 
presented for signature neither with- 
in the term nor within a reasonable 
time. Marine City Stave Co. v. Her- 
reshoff Mfg. Co., 32 Fed. 822. 

78. Sorrelle v. Craig, 9 Ala. 534. 
It scems that a party, by making a 
motion for a new trial, does not 
waive the benefit of a bill of excep- 
tions already settled, unless the mo- 
tion and the bill both embrace the 
same matters. Rogers vy. Bradford, 
1 Pinn.. GWis.)' 418. 

79. Ala.—Geter v. Central Coal 
Co., 149 Ala. 578, 43 S 367. 3 

Ariz.mWalker v. Blake, 13 Ariz. 1, 
108 P 221; Pickthall v. Steinfeld, 12 
Ariz. 230, 100 P 779; Newhall v. Por- 
ter, 7 Ariz. 160, 62 P 689; Svea Ins. 
5o. v. McFarland, 7 Ariz. 131, 60 P 

Ark.—Prairie Creek Coal Min. Co. 
v. Kittrell, 106 Ark. 138, 153 SW 89; 
Haglin v. Atkinson-Williams Hard- 
ware Co., 93 ‘Ark: 85, 124 SW ‘518; 
St. Louis, etc., R. Co. v. Raines, 90 
Ark. 482, 119 SW 266; Pearrow v. 
Gleason, 66 Ark. 646, 50 SW 870; Dun- 
nington yv. Frick Co., 60 Ark. 250, 30 
SW 212; Steward v. Scott, 57 Ark. 
153, 20 SW 1088; Hunter y. State, 
55 Ark. 357, 18 SW 374; Merriweather 
v. Erwin, 27 Ark. 37; Steck v. Mahar, 
ahead 536; Daniel v. Guy, 19 Ark. 

-Colo.—Roop y. Delahaye, 2 Colo. 
307; Phelps v. Spruance, 1 Colo. 414. 

Ga.—Sikes vy. Norman, 122 Ga. 387, 
50 SE 134; Savannah Ocean Steam- 
ship Co. v. Hamilton, 112 Ga. 901, 38 
SE 204; Smith v. Smith, 112 Ga. 351, 
37 SE 407 (except where the rulings 
complained of necessarily control the 
verdict or judgment); Holsey v. Por- 
ter, 105 Ga. 837, 31 SE 784; Hicks v. 
Sharp, 89 Ga. 311, 15 SH 314. 

Ida.—On appeal from the judg- 
ment only, where it does not appear 
that a motion for new trial was 
made, or any statement filed, pursu- 
ant to the provisions of the statute, 
Rev. St. § 4443, the judgment roll 
only can_be considered. Washington, 
etc., R. Co. v. Osborne, 2 Ida. (Hasb.) 
557, 21 P 421 [cit Gamble v. Dun- 
Pen 1 Ida, 268; Purdy v. Steel, 1 Ida. 
Ill.—Hintz v. Graupner, 138 Tl. 
158, 27 NE 935; Gage v. Goudy, 128 
Ill. 566, 21 NE 565; Ottawa, CLC Ee. 
Co. v. McMath, 91 Ill. 104; Jones v. 
Jones, 71 Ill. 562; Emory vy. Addis, 


4 For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of law occurring at the trial,’’ ‘‘errors which are 
grounds for new trial,’’ ‘‘errors which it is neces- 
sary to preserve by bill of exceptions,’’ ete. 
examination of the decisions shows that practi- 
eally the same kind of errors is intended by these 
different designations. For the sake of brevity the 


71 Ill. 273; McKay v. Prindle, 131 
Tll. A. 566; Derby v. Peterson, 128 
Til. A. 494; Aultman-Taylor Mach. Co. 
v. Sheets, 123 Ill. A. 466; Memory v. 
Nieperti= ss Lt A. Misi fate 2sL 11: 
623, 23 NE 431]; Obermann Brewing 
Co. v. Ohlerking, 33 Tll. A. 26; Chi- 
cago, etc., R. Co. v. Elmore, 32 Ill. A. 
418; Rock Island v. Riley, 26 Ill. A. 
171; Leyenberger v. Paul, 25 Ill. A. 
480; Radeke v. Cook, 21 Ill. A. 595; 
Vanliew v. Galesburg Second Nat. 
anit Le eAs 1265 Clause. ws, Bull= 
lock Printing Press Co., 20 Ill. A. 113 
{ath 1418 (111, 612, .99 NEY 2014; Miller 
v. Ridgely, 19 Ill. A. 306; Baylor v. 
Baylor, 9 Ill. A. 410. 

Ind.—Ross v. Becker, 169 Ind. 166, 


81 NE 478; Zimmerman v. Gaumer, 
152 Ind. 552, 53 NE 829; Singer v: 
Tormoehlen, 150 Ind. 287, 49 NE 


1055; Jackson v. Swope, 134 Ind. 111, 
33 NW 909; Balue v. Sear, 131 Ind. 
301, 23 NE 707; McGuffey v. McClain, 
130 Ind. 327, 30 NE 296; Huffmond v. 
Bence, 128 Ind. 131, 27 NE 347; Mil- 
ler v. Eldridge, 126 Ind. 461, 27 NE 
132" ‘Ohio; etc:; Coa va  Judys. 120 
Ind. 397, 22 NE 252; Peden v. Mail, 
118 Ind. 556, 20 NE 493; Marshall 
v. Lewark, 117 Ind. 377, 20 NE 253; 
Delhaney v. State, 115 Ind. 499, 18 
NE 49; Leary v. Ebert, 72 Ind. 418; 
Taylor v. Shelkett, 66 Ind. 297; Berlin 
v. Oglesbee, 65 Ind. 308; Slagle v. 
Bodmer, 58 Ind. 465; McGee v. Rob- 
bins, 58 Ind. 463; Arbuckle v._Mc- 
Coy, 53 Ind. 63; Holesapple v. Faw- 
bush, 51 Ind. 494; McKinney v. Shaw, 
ete., Mfg. Co., 51 Ind. 219; McMullen 
v. Clark, 49 Ind. 77; Carr vy. Haton, 42 
Ind. 385; Cobb v. Krutz, 40 Ind. 323; 
Indianapolis v. Parker, 31 Ind. 230; 
Crowfoot v. Zink, 30 Ind. ‘446; Stil- 
well v. Chappell, 30 Ind. 72; White 
Water Valley R. Co. v. McClure, 29 


Ind. 536; Lures v. Botte, 26 Ind. 
343: Gray v. Stiver, 24 Ind. 174; 
Blarderle v. Lafayette, 20 Ind. 234; 


Woodfield v. Barbee, 18 Ind. 320; Sco- 
ville v. Chapman, 17 Ind. 470; Henly 
v. Kern, 15 Ind. 391; Robinson v. 
Hadley, 14 Ind. 417; Kent v. Lawson, 
12 Ind. 675, 74 AmD 2383; Fountain 
County v. Bilsland, 12 Ind. 668; State 
v. Swarts, 9 Ind. 221; Cohen v. Reich- 
man, 55 Ind. A. 164, 102 NE 284; 
Owen v. Harriott, 47 Ind. A. 359, 94 
NE 591; Nordyke, etc., Co. v. Keokuk 
Bag Co., 26 Ind. A. 548, 59 NE 393; 
Morningstar v. Hardwick, 3 Ind. A. 
431, 29 NE 929; Garrigan v. Dickey, 
1 Ind. A. 421, 27 NE 713: 

Ind. T.—Harris v. Bruton, 2 Ind. 
T. 524,53 SW 822; Severs v. Northern 
Trust Co., 1.Ind. T. 1, 35 SW 232. 

Kan.—Insurance Co. of North 
America v. Evans, 64 Kan. 770, 68 P 
623; Missouri Glass Co. v. Bailey, 51 
Kan. 192, 32 P 894; State v. Tuch- 
man, 47 Kan. 726, 28 P 1004; Duige- 
nan v. Claus, 46 Kan. 275, 26 P 699; 
Lott v. Kansas City, etc., R. Co., 42 
Kan. 293, 21 P 1070; Norris v. Evans, 
39 Kan. 668, 18 P 818; Fairfield v. 
Dawson, 39 Kan. 147, 17 P 804; Buet- 
tinger v. Hurley, 34 Kan. 585, 9 P 
197; Atchison v. Byrnes, 22 Kan. 65; 
Longfellow v. Smith, (A.) 61 P 875. 

Ky.—Witt v. Lexington, etc., R. Co., 
158 Ky. 401, 165 SW 3:99; Louisville, 

‘ ete., R. Co. v. Woodford, 152 Ky. 398, 
153 SW 722 [reh den 153 Ky. 185, 154 
SW 1083]; Acme Mills, ete., Co. v. 
Rives, 141 Ky. 783, 133 SW 786; Pow- 
ell v. Weber-Stair Co., 125 SW 255 
(trial had in absence of one of par- 
ty’s counsel); Com. v. Standard Oil 
Co., 129 Ky. 546, 112 SW 632, 33 KyL 
1074; Asher v. Helton, 101 SW 350, 
31 KyL 9; Hatfield v. Adams, 96 SW 
583, 29 KyL 880; Bailey v. Louisville, 
etc., R. Co., 44 SW 105, 19 KyL 1617; 
Castle v. Bays, 40 SW 242, 19 KyL 
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APPEAL AND ERROR 


An | eral doctrine are 


for a new trial 


345; Todd v. Louisville, ete, R. Co., 
11 SW 8, 10 KyL 864; Alexander v. 
Humber, 86 Ky. 565, 6 SW 453, 9 KyL 
Com. vy. Williams, 14 Bush 297; 
McLain v. Dibble, 13 Bush 297; Louis- 
ville, etc., R. Co. v. Mahony, 7 Bush 
235; Slater v. Sherman, 5 Bush 206; 
Hopkins v. Com., 3 Bush 480. 
Minn.—Argall v. Sutor, 114 Minn. 
371, 131 NW 466; Borgerson v. Cook- } 
Stone Co., 91 Minn. 91, 97 NW 734. 
Miss.—Hayes v. Slidell Liquor Co., 
99 Miss. 583, 55 S 356; Armstrong v. 
Whitehead, 81 Miss. 35, 32 S 917. 
Mo.—Sterrett v. Metropolitan St. 
R. Co., 225 Mo. 99, 128 SW 877; State 
v. Fargo, 151 Mo. 280, 52 SW 199; 
Danforth v. Lindell R. Co., 123 Mo. 
196, 27 SW 715; Mays v. Mays, 114 
Mo. 536, 21 SW 921; St. Louis’ v. 
Sieferer, 111 Mo: 662, 20 SW 318; 
Haynes v. Trenton, 108 Mo. 123, 18 
SW _ 10038; Childs vy. Kansas City, etc., 
R. Co., 17 SW 954; Ridenhour v. Kan- 
sas City Cable R..Co., 102 Mo. 288, 
13 SW 889, 14 SW 760; Klotz v. Per- 
teet, 101 Mo. 213, 13 SW 955; Green 
v. Walker, 99 Mo. 68, 12 SW 353; 
German Sav. Inst. v. Jacoby, 97 Mo. 
617, 11 SW 256; St. Louis v. Excel- 
sior Brewing Co., 96 Mo. 677, 10 SW 
477; Atkinson v. Dixon, 96 Mo. 582, 10 
SW 163; Kansas City, ete, R. Co. v. 
Carlisle, 94 Mo. 166, 7 SW 102; Gid- 
dings v. Phcenix Ins. Co., 90 Mo. 272, 
2 SW 139; Blakely v. Hannibal, etce., 
R. Co., 79 Mo. 388; Hill v. Alexander, 
77 Mo. 296; Exchange Nat. Bank v. 
Allen, 68 Mo. 474; Hannibal, ete. R. 
Co. v. Clark, 68 Mo. 371; Rotchford v. 
Creamer, 65 Mo. 48; Lancaster v. 
Washington L. Ins. Co., 62 Mo. 121; 
Acock v. Acock, 57 Mo. 154; Curtis 
vaJCurtis, “54eiMo.2 351s; sCarver: |v. 
Thornhill, 53 Mo. 283; Collins v. 
Saunders, 46 Mo. 389; Long vy. Towl, 
41 Mo. 398; Bishop v. Ransom, 39 Mo. 
417; Ficersh y. State Bank, 10 Mo. 
515; Benoist v. Powell, 7 Mo. 224; 
Bohn v. Lucks, 165 Mo. A. 701, 147 
SW 1112; Hord v. Shepherd, 155 Mo. 
A. 396, 1837 SW 62; Pugsley v. Ozark 
Cooperage, ete., Co., 154 Mo. A. 386, 
133 SW 859; Coy v. Landers, 146 Mo. 
A. 413, 125 SW 789; Howard v. Haas, 
139 Mo. A. 591, 123 SW 1048; Macon 
v. Jaeger, 133 Mo. A. 643, 113 SW 
1138; Grisham v. National L. Ins. Co., 
130 Mo. A. 57, 109 SW 96; Taylor v. 
Brotherhood of R. Trainmen, 106 Mo. 
A. 212, 80 SW 306; Blattner v. Metz, 
(A.) 80 SW 270; Steele v. Steele, 85 
Mo. A. 224; Cavolt v. Wabash R. Co., 
76 Mo. A. 571; Smith v. Zimmerman, 
51 Mo. A. 519; Powell v. Palmer, 45 
Mo. A. 236; Crow v. Stevens, 44 Mo. 
A. 137; Connelly v. Shamrock Benev. 
Soc., 438 Mo. A. 283; In re~ Gardner, 
41 Mo. A. 589; Honeycutt v. St. Louis, 
ete., R. Co., 40 Mo. A. 674; Kinion v. 
Kansas City, ete., R. Co., 39 Mo. A. 
574; Fields v. Baum, 35 Mo. A. 511; 
Kansas City First Nat. Bank v. Lan- 
dis, 34 Mo. A. 438; Albert v. Seiler, 31 
Mo. A. 247; Kamerick v. Castleman, 
29 Mo. A. 658; Ellison v. Bowman. 29 
Mo. A. 439; Ray v. Thompson, 26 Mo. 
A. 431; Fox v. Young, 22 Mo. A. 386; 
McCord v. Doniphan Branch R. Co., 
21 Mo. A. 92: Hildreth Printing Co. v. 
Stokes, 14 Mo. A. 591; Holladay v. 
Langford, 13 Mo. A. 594; Bevin v. 
Powell, 11 Mo. A. 216; Lewis v. Mox- 
ey, 9 Mo. A. 597. 
Nebr.—Fairbanks vy. Austin, 96 
Nebr. 137, 147 NW 126, 148 NW 332; 
Summers y. Chisholm, 89 Nebr. 324, 
131 NW 610; Waxham v. Fink, 86 
Nebr. 180, 125 NW 145, 28 LRANS 
367, 21 AnnCas 301; Pennington Coun- 
ty Bank v. Bauman, 81 Nebr. 782, 116 
NW 669; Shelton Impl. Co. v. Parlor 
Furniture, ete., Co., 79 Nebr. 411, 112 
NW 618; Carmack v. Erdenberger, 77! 
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decisions are cited en masse to the general propo- 
sition first stated. Specific applications of the gen- 


shown in subsequent sections. In 


a number of other jurisdictions, where there are 
no statutes or rules of court requiring it, a motion 


is not necessary, on appeal from 


Nebr. 592, 110 NW 315; Hanson v. 
Nathan, 74 Nebr. 288, 104 NW 175; 
Johnson v. Songster, 73 Nebr. 724, 103 
NW 274; State v. Ellsworth, 72 Nebr. 
277, 100 NW 314; Norbury v. Harper, 
70 Nebr. 389, 97 NW 438; Aultman v. 
Moline, 95 NW 367; Hngel v. Dado, 
66 Nebr. 400, 92 NW 629; Farmers’, 
etc., Nat. Bank v. Mosher, 63 Nebr. 
130, 88 NW 552; Green v. Tierney, 62 
Nebr. 561, 87 NW 331; Schmitt v. Ma- 
honey, 60 Nebr. 20, 82 NW 99; Pal- 
mer v. Ulysses First Bank, 81 NW 
303; Farwell v. Chicago, etc., R. Co., 
52 Nebr. 614, 72 NW 1036; Phcenix 
Ins. Co. v. King, 52 Nebr. 562, 72 NW 
855; Morsch v. Besack, 52 Nebr. 502, 
72 NW 953; Hodgin v. Whitcomb, 51 
Nebr. 6175 71 NW (314; Union Bac 
R. Co. v. Thorne, 51 Nebr. 472, 70 NW 
1119; Graham v. Frazier, 49 Nebr. 
90, 68 NW 367; In re Van Sciever, 
42 Nebr. 772, 60 NW 1037, 47 AmSR 
730; Miller v. Antelope County, 35 
Nebr. 237, 52 NW 1116; Becker v. Si- 
monds, 33 Nebr. 680, 50 NW 1129; 
Carlow v. Aultman, 28 Nebr. 672, 44 
NW 873; Volker v. Tecumseh First 
Nat. Bank, 26 Nebr. 602, 42 NW 732; 
Planck v. Bishop, 26 Nebr. 589, 42 
NW 723; Yates v. Kinney, 25 Nebr. 
120, 41 NW 128; Dunham vy. Courtnay, 
24 Nebr. 627, 39 NW 784; Sherwin v. 
O’Connor, 24 Nebr. 603, 39 NW 620; 
Harrington vy. Latta, 23 Nebr. 84, 36 
NW 364; Omaha, etc., R. Co. v. O’Don- 
nell, 22 Nebr. 475, 35 NW 235; Man- 


‘ning v. Cunningham, 21 Nebr. 288, 31 


NW 933; Nyce v. Shaffer, 20 Nebr. 
507, 30. NW 943; Weir v. Burlington, 
ete., R. Co., 19 Nebr, 212, 26 NW 627; 
Schreckengast v. Haly, 16 Nebr. 510, 
20 NW 853; Hastings, ete., R. Co. v. 
Ingalls, 15 Nebr. 123, 16 NW 762; 
Cleveland Paper Co. v. Banks, 15 
Nebr. 20, 16 NW 8338, 48 AmR 334; 
Light v. Kennard, 11 Nebr. 129, 7 NW 
539; Stanton County v. Canfield, 10 
Nebr. 389, 6 NW 466; Hosford v. 
Stone, 6 Nebr. 378; Hull v. Miller, 6 
Nebr. 128; Horacek v. Keebler, 5 
Nebr. 355; Gibson v. Arnold, 5 Nebr. 
186; Creighton v. Newston, 5 Nebr. 
100; Singleton v. Boyle, 4 Nebr. 414; 
Horbach vy. Miller, 4 Nebr. 31; Wells 
v. Preston, 3 Nebr. 444; Cropsey v. 
Wiggenhorn, 3 Nebr. 108; Mills ve 
Miller, 2 Nebr. 299; Midland Pac. R. 
v. McCartney, 1 Nebr. 398; Lancaster 
County v. Lincoln Packing Co., 
Nebr. (Unoff.) 521, 99 NW 265; Lau 
v. Lindsey, 3 Nebr. (Unoff.) 681, 92 
NW 642; Cedar County v. Goetz, 3 
Nebr. (Unoff.) 172, 91 NW 177; Marsh 
v. State, 2 Nebr. (Unoff.) 372, 96 NW 
520; Woodard v. Cutter, 2 Nebr. (Un- 
off.) 84, 96 NW 54; Cobb v. Hadley, I 
Nebr. (Unoff.) 294, 95 NW 482. 

N. M.—James v. Hood, 142 P 162; 
State Bank of Commerce v. Western 
Union Tel. Co., 142 P 156; Western 
College v. Turknett, 17 N. M. 275, 125 
P 20853) Basin ve Collins, 15 Nv 
621, 110 P 840; Henry v. Lincoln 
Lucky, ete., Min. Co., 13 N. M. 384, 
85 P 1043; Anderson v. Terr., 4 N. M. 
NOSHRE SP ye 12 

N. Y.—Foss v. New York Cent., etc., 
Fan oe 161 App. Div. 681, 146 NYS 


N. D—McNab v. Northern Pac. R. 
Co., 12) No Di 568, °98) NW °353. But 
see McPherrin v. Jones, 5 N. D. 261, 
65 NW 685 (holding that an error in 
the charge of the court to the jury 
can be reviewed on appeal from the 
judgment without a motion for a new 
trial being made). 

Okl.—Steger Lumber Co. v. Haynes, 
42 Okl. 716, 142 P 1031; Hailey v. 
Bowman, 41 Okl. 294, 137 P 722; Bl- 
sea v. Killian, 38 Okl. 174, 132 P 686; 
Muskogee Electric Tract. Co. v. Reed, 
35 Okl. 334, 130 P.157; Hunter w 
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a judgment, to present for review alleged errors 
occurring during the progress of the trial.8° 
in some jurisdictions it is held that errors com- 
mitted by the judge during the progress of the trial 
and duly excepted to at the time may be assigned 
as error in the appellate court, although no mo- 
tion for a new trial was interposed ‘in the trial 
court;§+ but if a motion for new trial is made, 
no other grounds than those therein stated will be 
considered, whether or not the errors are such 
In the District of 
Columbia the court in general term will hear a 
motion for a new trial upon a bill of exceptions 
notwithstanding no motion for new trial has been 


as are grounds for new trial.®? 


made in the court below.*? 


Hines, 83 Okl. 590, 127 P 386; Ard- 
more Oil, ete., Co. v. Doggett Grain 
Co., 32 Okl. 280, 122 P 241; Edmond- 
son v. Jones, 31 Okl. 449, 122 P 152; 
Brown v. Western Casket Co., 30 Okl. 
144, 120 P 1001; Eggleston v. Wil- 
liams, 30 Okl. 129, 120 P 944, AnnCas 
1913B 1055; Garner v. Scott, 28 Okl. 
646, 115 P 789; Stinchcomb v. Myers, 
28 Okl. 597, 115 P 602; Ahren-Ott 
Mfg. Co. v. Condon, 23 Okl. 365, 100 
P 556; Stanard v. Sampson, 23 Okl. 
13, 99 P 796; Woods County Bank v. 
Bensing, 19 Okl. 257, 91 P 842; Brad- 
ford v. Brennan, 15 Okl. 47, 78 P 387; 
Glaser v. Glaser,’ 13 Okl. 389, 74 P 
944; Boyd v. Bryan, 11 Okl. 56, 65 P 
940; Carson v. Butt, 4 Okl. 133, 46 P 
596. 

Philippine.—Tumacder. v. Nueva, 16 
Philippine 513 

Ss. C.—Crawford: v. Rice, etc., Co., 
98 .'SaCy, 121,..820SH «2733' See: also 
Brice v. Hamilton, 12 S. C. 32 (hold- 
ing that exceptions which raise ques- 
tions purely legal may be reviewed 
on appeal, although no motion was 
made pefore the lower court for a 
new trial). 

Tenn.—Louisville, 
Ray, 124 Tenn. 16, 1384 SW 858, Ann 
Cas1912D 910; St. Louis, etc., R. Co. 
v. Hatch, 116 Tenn. 580, 94 SW 671; 
Memphis St. R. Co. v. Johnson, 114 
Tenn. 632, 88 SW 169; Louisville, etc., 
R. Co. v. Blair, 104 Tenn. 212, 55 SW 
154; Wise v. Morgan, 101 Tenn. 273, 
48 SW 971, 44 LRA 548. 

Utah.—Law v. Smith, 34 Utah 394, 
98 P 300. 

Va.—Newberry v. Williams, 89 Va. 
298, 15 SE 865. 

W. Va.—Brown v. Brown, 29 W. Va. 
777, 2 SE 808; Danks v. Rodeheaver, 
26 W. Va. 274. 

Wyo.—Chicago, etc, R. Co. v. 
Lampman, 18 Wyo. 106, 104 P 533, 25 
LRANS 217, AnnCasi1912C 788; Per- 
kins v. Hoyt, 3 Wyo. 55, 31 P 1046; 
Dolan v. Church, 1 Wyo. 187. 

N. S.—White v. Hissix, 35 N. S. 
tach Belden vy. Freeman, 21 N. S. 

Ont.—Clarkson v. Snider, 10 Ont. 
561; Norton v. Bertie Public School, 
17 Ont. L, 413, 12 OntWR 1249; Mc- 
Dermott v. Ireson, 38 U. C. Q. B. 1. 

See Hartman vy. McClintic-Marshall 
Constr, Co: V8 2) Nin dey Ta 734,982 PAs 
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Fad Qiinw Pexag. (ne Ct, d@ivs fAS 
Rule No. 24 (142 SW xii), and Dist. 
Ct. Rule No. 7la (145 SW vii), re- 
quire a motion for new trial in every 
case except such cases as by statute 
do not require a motion. Salliway v. 
Grand Lodge A. O. U. W., (Civ. A.) 
164 SW 1041; Vinson v. Carter, (Civ. 
A.) 161 SW 49 [writ of error den 166 
SW 363]; Tompkins v. Pendleton, 
(Civ. A.) 160 SW 290; Head v. Alt- 
man, (Civ. A.) 159 SW 135; El Paso 
Electric R. Co. v. Lee, (Civ. A.) 157 
SW 748; San Antonio, ete, R. Co. v. 
Gray, (Civ. A.) 154 SW 229; Astin v. 
Mosteller, (Civ. A.) 152 SW 495; Mur- 
phy v. Earl, (Civ. A.) 150 SW 486; 
Nunn v. Veale, (Civ. A.) 149 SW 
758; Davidson v. Patton, (Civ. A.) 
149 SW 757; St. Louis, ete, R. Co. v. 
Drahn, (Civ. A.) 143 SW 357; West- 


APPEAL AND ERROR 


But 


trial court as a 
to ‘‘questions of 
decision of the 
statute, as well 


to file a motion 


tion to dismiss 
limits the scope 


ern Union Tel., etc., Co. v. Hartfield, 
(Civ. A.) 188 SW 418: (2) The im- 
portance of these rules was not af- 
fected by Act 33d Leg., approved 
April 4, 1913, amending Rev. Civ. St. 
(1911) art 1612, which merely dis- 
penses with the necessity of filing 
assignments when a motion for new 
trial has been filed. El Paso Electric 
R. Co. v. Lee, supra. 

[b] In Ontario an appeal may be 
taken direct from judgment at the 
trial when it is directed to be entered 
upon special findings of the jury; 
otherwise a motion for a new trial is 
necessary. Weaver v. Sawyer, 16 Ont. 
A. 422. 

[c] Where verdict set aside on 
other grounds.—Rulings of the trial 
court, rejecting offered evidence, not 
mentioned in any way as grounds of 
the motion for a new trial, nor made 
subjects of formal bills of excep- 
tions, will not be considered in the 
appellate court as grounds for a new 
trial; but, if the verdict is set aside 
upon other grounds, such rulings 
will be reviewed for the purposes of 
the new trial. Parr v. Howell, (W. 
Va.) 82 SE 126. 

{d] Where verdict directed.— 
Where a jury are impaneled and evi- 
dence is introduced, the trial is a 
“jury trial,’ although the jury ren- 
der their verdict by direction of 
court. Western College v. Turknett, 
17 N. M. 275,'225 P 1085. 

80. Cal.—Caldwell v. Parks, 47 Cal. 
640; Treadweil v. Davis, 34 Cal. 601, 
94 AmD 770; Harper v. Minor, 27 Cal. 
107; Yaeger v. Southern California 
tiene 5 Cal. Unrep. Cas. 870, 51 P 

Fla.—Parrish v. Pensacola, etc., R. 
Co., 28 Fla. 251, 9 S 696; Dupuis v. 
Thompson, 16 Fla. 69; Carter v. Ben- 
nett, 4 Fla. 283. 

Iowa.—Stewart v. Equitable Mut. 
Life Assoc., 110 Iowa 528, 81 NW 782; 
Clement v. Drybread, 108 Iowa 701, 
78 NW 235; Ellis v. Leonard, 107 
Iowa 487, 78 NW 246; Angrum v. 
Marshalltown, 105 Iowa 493, 75 NW 
360; Hunt v. Iowa Cent. R. Co., 86 
Iowa 15,°52 NW 668, 41 AmSR 473; 
Drefahl v. Tuttle, 42 Iowa 177. Un- 
der the express provisions of Code § 
4106, a motion for a new trial is not 
necessary to entitle a party to ap- 
peal. Centerville Independent School 
Dist. v. Swearngin, 119 Iowa 702, 94 
NW 206. : 

La.—Levert v. Berthelot. 127 La. 
1004, 54 S 329; Jackson v. Michie, 33 
La. Ann. 723. Compare the earlier 
decisions Nettles v. Scott, 17 La. 336; 
Lambeth v. McMurray, 15 La. 466. 

Nev.—Cooper v. Pacific Mut. L. Ins. 
Co., 7 Nev. 116, 8 AmR 705. But see 
Neil v. Daniel, 4 Nev. 436, which is 
not mentioned in the case above cit- 
ed, but which is in direct. conflict 
with it. 

N. C.—Tillett v. Lynchburg, etc., 
R. Co., 116 N. C. 937, 21 SE 698; Mc- 
Kinnon vy. Morrison, 104 N. C. 354, 
10 SE 513. 

Oh.—Earp v. Pittsburg, etc., R. e. 


12 Oh. St. 621; Seagrave v. Hall, 1 
Oh. Cir. Ct. 395, 6 Oh. Cir. Dec. 497. 
S. D.—Dring v. St. Lawrence Tp., 


ee 


Application and limitations of rule in general. 
In particular jurisdictions it has been held that 
the rule that errors occurring on the trial cannot 
be considered on appeal, unless presented to the 


ground for a new trial, applies 
law reserved on the trial for the 
supreme court,’’? as provided by 
as to questions reserved on the 


trial under the general rules of practice;** that, 
where an appellee did not move for a new trial, 
his cross appeal cannot. be considered;*> that failure 


for a new trial is not fatal to 


jurisdiction on appeal, and will not support a mo- 


a petition in error, but at most 
of inquiry upon that petition ;°* 


23 S. D. 624, 122 NW 664; Northwest- 
ern El. Co. v. Lee, 13 S. D. 450, 83 
NW 565; Haggarty v. Strong, 10 S. D. 
585, 74 NW 10387; Hagaman vy. Gillis, 
9 S. D. 61, 68 NW 192; Gade v. Col- 
lins, .8 S..D. .322, 66 NW. 466; Le 
Claire v. Wells, 7 S. D. 426, 64 NW 
519; Miller v. Way, 5 S. D. 468, 59 
NW 467; Jones Lumber, etc., Co. v. 
Faris, 5 S. D. 348, 58 NW 813; Barn- 
ard, etc., Mfg. Co. v. Galloway, 5 S. 
D. 205, 58 NW 565. 

Wash.—Dubcich v. Grand Lodge A. 
O24 U.S W4)-33 Wash. 651,774 7P e832 
Littlejohn v. Miller, 5 Wash. 399, 31 
P 758; Kennedy v. Derrickson, 5 
Wash. 289, 31 P 766; Burns v. Com- 
mencement Bay Land, ete., Co. 4 
Wash, 558, 30 P 668, 709; Tullis v. 
Shannon, 3 Wash. 716, 29 P 449; Jones 
v. Jenkins, 3, Wash. 17, 27 P,1022= 
Johnson v. Maxwell, 2 Wash. 482, 27 
ByLow 1: 

[a] Where a trial court has had 
an opportunity to rule upon an al- 
leged error, it may be reviewed on 
appeal, without a formal motion for 
a new trial. Birch v. Abercrombie, 
74 Wash. 486, 133 P 1020, 50 LRANS 
59 [reh den 135 P 821]. S 

[b] In’ Oregon under Lord L. § 
549, providing that any party to a 
judgment or decree other than one 
by confession or for want of answer 
may appeal therefrom, a motion for 
new trial is not a condition prece- 
dent to the right to appeal, although 
a remedy is given by motion for new 
trial. National Council K. & L. S. v. 
McGinn, 70 Or. 457, 138 P 493. 

81. Pate v. Gus Blair-Big Muddy 
Coal Co., 252 Tll. 198, 96 NE 849; Yar- 
ber v. Chicago, etc., R. Co., 235 Tl. 
589, 85 NE 928 [rev 137 Ill. A. 486]; 
Illinois Cent. R. Co. v. O’Keefe, 154 
Til. 508, 39 NE 606; Streator Inde- 
pendent Tel. Co. v. Continental Tel. 
Constr. Co., 118 Ill. A. 14 [aff 217 Tl. 


577, 75 NE 546]; Purcell v. Henry, 67 


Ill. A. 256; Bernhard v. Brown, 31 Ill. 
A. 385; Thyng v. Hussey, 76 N. H. 
572, 79 A 690; Law v. Smith, 34 Utah 
394, 98 P 300. See also Colgan v. 
Farmers’, ete., Bank, 59 Or. 469, 106 
P 1134, 114 P 460, 117 P 807. 

82. Louby v. Key, 258 Illy 558, 101 
NE 946; Illinois Cent. R. Co. v. John- 
son, 191 Til, 594, 61 NE 334; West 
Chicago St. R. Co. v. Krueger, 168 
Till. 586, 48 NE 442; Hollenbeck v. 
Detrick, 162 TIll. 388, 44 NE 732; 
Brewer, etc., Brewing Co. v. Boddie, 
162 Ill. 346, 44 NE 819; Hintz v. 
Graupner, 138 Ill. 158, 27 NE 935; 
Ottawa, etc., . Co. v. MeMath, 91 
Tll. 104; Strong v. Kadlec, 163 Ill. A. 
298: Cary v. Welch, 79 Ill. A. 401; 
Corbin v. Western Electric Co., 78 Ill. 


A. 516; Dallemand v. Saalfeldt, 73 Ill. ° 


A. 151 [aff.175 Ill. 310, 51 NE 645, 67 
AmSR 214, 48 LRA 1753]; Hardy v. 
Chicago, ete., R. Co., 58 Til. A. 278. 
or. Lewis v. Shepherd, 12 D. C. 

84. Cross v. Cross, 156 Ind. 378, 
59 NE 1049. 

85. Asher v. Helton, 101 SW 350, 
31 KyL 9; Louisville, ete, R. Co. v. 
Whitehead, 73 SW 1128, 24 KyL 2315. 

86. State v. Shrader, 73 Nebr. 618, 
103 NW 276. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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and that a motion to set aside the verdict is equiva- ] it is required where there has been a jury trial.®* 


lent to a motion for a new trial for the purpose 
of presenting questions for review, especially where 
it is so treated by the trial court.®” 
those matters on which the court has not passed 
during the trial need be presented by motion for 
Other applications and limitations 
of the rule requiring a motion for a new trial will 
be shown under proper headings in subseqtent sec- 


a new trial.%§ 


tions.®® 


[§ 850] b. In Actions Tried by Court. In some 
jurisdictions a motion for a new trial is necessary 
in order to present for review on appeal errors 
committed during the trial in actions tried by 
the court without a jury, as well as in actions in 
which there has been a jury trial;°° but in other 
jurisdictions a motion for a new trial is not neces- 
gary in actions tried by the court, even though 


87. Morgan v. Keller, 194 Mo. 663, 
2 SW 75. 
is 88. Young v. Marshall State Bank, 
54 Tex. Civ. A. 206, 117 SW 476. 
89. See infra § 850 et sed. 
90. Ariz.—McDonald v. Cox, 
Ariz. 171, 100 P 457. 
Ark.—Independence County v. Tom- 
linson, 93 Ark. 382, 125 SW 423; 
Smith v. Hollis, 46 Ark. 17; Gardner 
vy. Miller, 21 Ark. 398; Martin v- Jack- 
n, 21 Ark. 286. 
lain Mamatee County State Bank 
v. Wade, 56 Fla. 492, 494, 47 S 927 
it Cye]. 

Dad io winahs v. Ely, 135 Ind. 494, 
35 NE 123; Indianapolis v. Nee ee 
.) 103 NE 368; Topp v. anda 
Meten Co., 47 Ind. A. 483, 94 NE 891 
(issues on cross complaint); Tilden 
y. Whitely Malleable Castings Co.,; 

27 Ind. A. 53, 60 NE 963. 
Bi 7 PUTT OM Ne Meets aren Ke 
578, 112 SW 661; Cincinnati, - ¢ 
Co vy. Hansford, 100 SW 251, 30 Kyl 
1105 (holding, however, that, where 
an action has been tried to the court, 
and there is nothing, in the record on 
appeal to sustain the judgment, it 
will be reversed, although there has 
been no motion for a new trial); Day 
vy. Adams, 50 SW 2, 20 KyL 1827 (will 
contest); Beeler v._ Sandidge, 49 SW 


12 


533, 20 Kyl 1581; Louisville, etc. R. 
COs We Blizabethtown Dist. Public 
School, 105 Ky. 358, 49 SW 34, 20 


KyL 1228; Jenne v. Matlack, 41 SW 
11, 19 Kyl 503; Simms vy. Lanehart, 
38 Sw 490, 19 Kyl 1439; Louisville, 
ete., R. Co. v. Com., 92 Ky. A PAR SIAN: 
274, 13 Kyl 439; Henderson _ v. Du- 
pree, 82 Ky. 678, 6 Kyl 667; Helm v. 
Coffey, 80 Ky, 176, 3 Kyl 677; Mur- 
ray v. De Jarnette, 15 Kyl 879; Wil- 
son v. Brown, 14 Kyl 240; Southern 
Div. Cumberland, etc., R. Co. v. Mar- 
jon County, 11 Kyl 329; Watts v. 
Phillips, 10 KyL 938; Combs v. Har- 
gis, 4 KyL 446; Arstman y. Thoma, 4 
KyL 430. f 
o.—Davidson v. I. M. Davidson 
a ete., Co., 226 Mo. 1, 125 
SW 1143; Street v. St. Joseph School 
Dist., 221 Mo. 663, 120 SW 1159; State 
v. Burekhartt, 83 Mo. 430; Watson y. 
Pierce, 11 Mo. 358; Johnson v. Stra- 
der, 3 Mo. 355; Casey v. Casey, 180 
Mo. A. 605, 163 SW 569; Poncot v. St. 
Louis, etc., R. Co., 176 Mo. A. 225, 161 
SW 1190; Canady v. Mellette, 170 
Mo. A. 451, 155 SW 476; Kansas City 
v. Forsee, 168 Mo. A. 213, 153 SW 
572: Garnett, ete., Paper Co. vy. Mid- 
Jand Pub. Co., 156 Mo. A, 187, 185 SW 
736; Dazey v. Laurence, 153 Mo. A. 
435, 134 SW 85; Investment Security 
Co. v. Williams, 143 Mo. A. 324, 126 
Ww 968. 
x Nebr.—Shoff v. Ash, 95 Nebr. 255, 
145 NW 271 (holding that, in the ab- 
sence of a motion for new trial, the 
only question reviewable is the suf- 
ficiency of the pleadings to sustain 
the judgment); Root v. Glissmann, 
85 Nebr. 576, 128 NW 1039, 124 NW 
464; State v. Wilson, 85 Nebr. 574, 


In Texas only 


upon. 
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123 NW 1053; Weber v. Kirkendall, 
44 Nebr. 766, 63 NW 35; Shoning v. 
Coburn, 36 Nebr. 76, 54 NW 84. 

Okl.—Hasting v. Donnell, 38 Okl. 
341, 132 P 1085; Bettis v. Cargile, 34 
Okl. 319, 126 P 222; Campbell v. Lane, 
31 Okl. 757, 123 P 1061; Johnston Ab- 
stract, ‘etc., (Co. vi Swarts, 31 Oki: 
284, 121 P 1077; James v. Jackson, 30 
Okl. 190, 120 P 288; Deering vy. Mey- 
ers, 29 Okl. 232, 116 P 793; Anhren- 
Ott Mfg. Co. v. Condon, 23 Okl. 365, 
100, P,.556. 


Philippine.—Serrano v. Reyes, 17 
Philippine 159. 
Tenn.—Weakley County Road 


Comrs. v. Illinois Cent. R. Co., 123 
Tenn. 257, 130 SW 768; Memphis St. 
R. Co. v. Johnson, 114 Tenn. 632, 88 
SW 169. But compare Barr v. South- 
ern R. Co., 105 Tenn. 544, 58 SW 849; 
Lancaster v. Fisher, 94 Tenn. 222, 28 
Sw 1094. 

Tex.—R. B. Godley Lumber Co. v. 
Teagarden, (Civ. A.) 135 SW 1109; 
Morris v. Morris, 47 Tex. Civ. A. 244, 
105 SW 242; Gillett v. Missouri, etc., 
R. Co., (Civ. A.) 68 SW 61; Black v. 
Black, (Civ. A.) 67 SW 928 [rev on 
other grounds 95 Tex. 627, 69 SW 
65]; Wetz v. Wetz, 27 Tex. Civ. A. 
597, 66 SW 869. Compare Frenzell 
v. Lexington Land, éte., Co., (Civ. A.) 
pee S07 

yo.—Blonde v. Merriam, 21 Wyo. 
513, 133 P 1076; Todd v. Peterson, 13 
Wyo. 513, 81 P 878. Compare Na- 
trona County v. Shaffner, 10 Wyo. 
181, 68 P 14 (where no question of 
fact is involved). 

[a] In Oklahoma, under Const. 
art 7 § 16, and Comp. L. (1909) § 
1982, where an appeal is taken from 
the county court to the district court 
for a trial de novo, ‘a motion for new 
trial is not required to confer juris- 
diction upon the district court. Welch 
v. Barnett, 34 Okl, 166, 125 P 472. 

[b] In Texas (1) Ct. Civ. A. 
Rules Nos. 24, 25 (142 SW xii), pro- 
viding that a ground of error not 
distinctly set forth in the motion for 
new trial will be deemed waived, un- 
less fundamental, and District and 
County Courts Rule No. 71a (145 SW 
vii), requiring a motion for new trial, 
except where the statute does not 
require it, apply whether the case is 
tried by the court with or without a 
jury. Cooney v. Dandridge, (Civ. A.) 
158 SW 177; Morrow v. Harvey, (Civ. 
A.) 157 SW 206; Wright v. Wright, 
(Civ. Aly thd Sw, 1015: (2) But, 
where a cause has been tried to the 
court, and separate findings of fact 
and conclusions of law have been 
filed, a motion for new trial is un- 
necessary in order to entitle the de- 
feated party to assign errors in the 
court’s findings. Moore v. Rabb, (Civ. 
A.) 159 SW 85; Cooney v. Dandridge, 
(Civ. A.) 158 SW 178; Cooney v. Dan- 
dridge, (Civ. A.) 158 SW 177; Ameri- 
can Rio Grande Land, Co. v. 
Mercedes Plantation Co., (Civ. § 
155 SW 286. (3) Acts 33d Leg. c 136, 


require such motion.°? 
trial is required it cannot be waived or dispensed 
with by stipulation of the parties.°4 

c. In Equity Cases—(1) In General. In 
Arkansas in equity cases all papers which are prop- 
erly filed in the cause become, on appeal, parts of 
the record to be included in the transeript and no 
motion for new trial is necessary before taking an 
appeal in equity,®® and this is also the rule in 


By some statutes the necessity of a motion for a 
new trial in such case is expressly dispensed with.°? 
-And in one state, where a case in the cireuit court 
is submitted to the judge without a jury, a general 
bill of exceptions embodying all the testimony will 
be considered by the supreme court, although no 
motion for a new trial has been made or acted 
While the statute authorizes it, it does not 


Where a motion for a new 


making the assignments of error in 
the motion for a new trial the as- 
signments on appeal, does not change 
this rule. Dees v. Thompson, (Civ. 
A.) 166 SW 56. 

91. Colo.—Tubbs v. Roberts, 40 
Colo. 498, 92 P 220; Phelps v. Spru- 
ance, 1 Colo. 414. 

Ga.—Crumbley v. Brook, 135 Ga. 
723, 70 SE 655; Hyfield v. Sims,® 87 
Ga. 280, 13 SH 554, 

Ill.—Climax Tag Co. v. American 
Tag Co., 234 Ill. 179, 84 NE 873; 
Jacobson vy. Liverpool, ete., Ins. Co., 
231 Ill. 61, 83 NE 95; Alton v. Fos- 
ter, 207 Ill. 150, 69 NE 783 [rev 106 
Ill. A. 475]; Niagara F. Ins. Co. v. 
Forehand, 169 Ill. 626, 48 NE 830 
[rev 58 Ill. A. 161]; Illinois Cent. R. 
Co. v. O’Keefe, 154 Til. 508, 39 NE 
606; Sands v. Kagey, 150 Ill. 109, 36 
NE 956; Gage v. Goudy, 128 Ill. 566, 
21 NE 565; Firemen’s Ins. Co. v. 
Peck, 126 Ill. 493, 18 NE 752; Hem- 
mer v. Wolfer, 11 NE 885; Jones v. 
Buffum, “50 Th, 2073 Stesmund eve 
Strackbein, 140 Ill. A. 454; Sprague’s 
Mercantile Agency v. McClintock, 131 
Ill. A. 208; Morganstein v. Commer- 
cial Nat. Bank, 125 Ill. A. 397; Bar- 
rere. v. Griffith, 109 Ill. A. 165; Stern 
v. Glattstein, 80 Ill. A. 367; Dickin- 
son v. Gray, 72 Ill. A. 55. Compare 
pee nosh v. Loeb, 230 Ill. 454, 82 NE 

N. D.—Bessie v. Northern Pac. R. 
Co., 14 N. D. 614, 105 NW 936. 

Va.—Citizens’ Nat. Bank y. Walton, 
96 Va. 435, 31 SE 890; Norfolk, etc., 
Bee’: v. Dunnaway, 93 Va. 29, 24 SH 

W. Va.—Capital City Supply Co. v. 


Beury, 69 W. Va: 612, 72 SE 657; 
nee v. Bell, 65 W. Va. 10, 63 SE 


Bp Crockett v. Macfarlane, 33 N. 

[a] Appeal from probate court.— 
The merits of an appeal from a pro- 
bate order can ordinarily be fully 
reached on a bill of exceptions to the 
order itself, without a motion for a 


new trial. In re Geary, 146 Cal. 105, 
WIE Bos, 
92. Bessie v. Northern Pac. R. Co., 


14 N. D. 614, 105 NW 936. 

[a] Im Arizona, under Const. art 
22 § 7, providing that the records and 
proceedings of the territorial district 
courts shall pass to the superior 
courts of the county, Senate Bill No. 
108 (Act Oct. 1, 1913) § 6, providing 
that upon appeal from a final judg- 
ment the court shall review all or- 
ders which have been assigned as er- 
ror, whether a motion for a new trial 
has been made or not, is applicable to 
judgments of the territorial district 
courts. Steinfeld v. Nielson, 15 Ariz. 
49471395 P8779. 
gure Nicholson v. Karpe, 58 Miss. 

94. Independence County v. Tom- 
linson, 98 Ark. 382, 125 SW 423. 
sore Lemay v. Johnson, 85 Ark. 
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Kentucky.®® In Illinois it is held that no applica- 
tion for a rehearing is necessary before taking an 
appeal;®’ and in Wisconsin the supreme court re- 
views the evidence without any motion for new 
trial having been made in the court below.%® In 
Texas, under a statute relating to appeals from 
decrees granting temporary injunctions, a motion 
for a new trial is not a necessary prerequisite to 
such an appeal.°® In some jurisdictions, however, 
a motion for a new trial or rehearing is neces- 
sary in order to authorize the appellate court to 
review the sufficiency of the evidence in an equity 
cease to sustain the findings, judgment, or decree, 
or to review alleged errors at the trial.t In Iowa 
the fact that no motion was made for new trial 
upon written evidence in the court below in an 
equity cause will not deprive the supreme court of 
authority or jurisdiction to try the cause upon 
the errors assigned.2 In Nebraska a,review by a 
petition in error of a ruling during the trial of 
an equity cause could not be obtained if no motion 
for new trial was filed in the trial court. The 
record would be examined no further than to as- 
certain whether the pleadings stated a cause of 
action or defense and supported the judgment or 
decree. In order to obtain a review by petition 
in error of the proceedings during the trial, a 
motion, for new trial must have been made in the 
trial court, as in a law action.’ It necessarily fol- 
lows, however, from what has been said, that a 
mere failure to file a motion for a new trial in an 
equity case was not sufficient ground for dismissing 
a petition in error. A motion for new trial is, 
however, not necessary to the review of an equitable 
action on appeal.® But on appeal in an equity case 
for trial de novo upon the question whether the 
judgment of the lower court is right under the 


96. Nickels v. Collins, 153 Ky. 219, 


154 SW 1090; Cornett v. Burchfield, |18 Wyo. 402, 108 P 


142 Ky. 357, 134 SW 466; List v. List, [a] 


82 SW 446, 26 Kyl 691; White v.|equity was begun 
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pleadings and evidence, alleged errors occurring 
at the trial cannot be considered in the absence 
of motion for new trial,® and it has been held that 
an appeal in an equity case does not present the 
rulings of the court in the exclusion of improper 
evidence, the court saying: ‘‘If a party elects to 
appeal from a judgment in an equitable action, his 
election seems to imply that he is content to re- 
try the cause in the supreme court upon the evi- 
dence actually considered by the district court.’’7 

[§ 852] (2) Common-Law Action Transferred to 
Equity. In Kentucky, where a motion for new trial 
is not a prerequisite to an appeal in an equitable 


action, if an ordinary action has been properly 


transferred to equity and has been heard as an 
equity action, a motion for new trial is not neces- 
sary to a prosecution of an appeal.® 

[§ 853] (8) Issues of Fact Tried by Jury. 
Where, in an equity cause, issues of fact are tried 
by a jury, a motion for new trial is essential to 
a review of their verdict or findings, as in other 
eases of trial by jury.® 

[§ 854] d. In Trials on Agreed Statement. 
There is a conflict of opinion as to where a judg- 
ment on an agreed statement of facts will be re- 
viewed in the absence of a motion for a new trial. 
In some jurisdictions it has been held that a mo- 
tion is unnecessary..° So in Kansas no motion 
for a new trial is necessary where the ease is 
tried on an agreed statement of facts;14 but such 
a motion is necessary where a ease is tried upon 
an agreed statement of facts and written evidence, 
and on testimony of absent witnesses.12 In In- 
diana, where a cause is submitted upon an agreed 
statement in accordance with a statute providing 
therefor, no motion for a new trial is necessary ;!* 
but, where an agreed statement of facts is used 


Wyo.—Shedd Ditch Co. v. Peterson, |also Hall vy. Linn, 8 Colo. 264, 5 P 
Woke, 641 [cit Duff v. Fisher, 15 Cal. 375] 
In Oklahoma, where a suit in| (holding that, in an equity cause, 


in the United| facts submitted to the jury will not 


Thorne-Franklin Shoe Co., 65 SW 819, 
23 KyL 1548; Salyer v. Arnett, 62 SW 
1031, 23 KyL 321; Keaton v. Sublett, 
109 Ky. 106, 58 SW 528, 22 Kyl 631; 
Covington v. Limerick, 40 SW 254, 
19 KyL 330; Hillman v. Morton, 9 
Kyl 198 (where it was held that, in 
order to appeal, it is not necessary 


in an equity action to have both con- | 


clusions of law and fact stated sepa- 
rately or to move for a new trial, or 
to have the evidence preserved in a 
bill of exceptions). 

[a] Partition—The fact that a 
suit for partition is tried by ordinary 
proceedings, as authorized by the 
code, does not change it into an ac- 
tion at law, so as to require a denial 
of a motion for new trial and the 
separation of the law from the facts 
by the court, in order to justify a_re- 
view of the merits on appeal: Cor- 
nett v. Burchfield, 142 Ky. 357, 134 
SW. 466. 

97. Ribordy v. Murray, 70 Ill. A. 
52%) pal i77 Wh 134) 52) NEo3s2b1- 

98. Sanford v. McCreedy, 28 Wis. 
103: Felch vy. Lee, 15 Wis. 265; Catlin 
v. Henton, 9 Wis. 476. 

99. Ft. Worth Impr. Dist. No. 1 v. 
Ft. Worth, (Tex.) 158 SW 164. 

1. Cal—Deputy v. Stapleford, 19 
Cal. 302. 

Mo.—Berry v. Rood, 209 Mo. 662, 
108 SW 22; Investment Security Co. 
v. Williams, 143 Mo. A. 324, 126 SW 
968. 

Nev.—Burbank v. Rivers, 20 Nev. 
81, 16 P 440. 

Oh.—Spangler_v. Brown, 26 Oh. 
ee 389; Ide v. Churchill, 14 Oh. St. 
72. 

Utah.—Swenson y. Snell, 22 Utah 
192,61 P 555. 


States court for the Indian Territory, 
prior to statehood, and transferred 
after statehood to the district court 
of the state, alleged errors of law at 
the trial could be reviewed without 
motion for new trial. Harrison v. 
Murphy, 35 Okl. 135, 128 P 501; Ross 
v. Wright, 29 Okl. 186, 116 P 949. 

2. Jordan v. Wimer, 45 Iowa 65. 

3. Danforth v. Fowler, 68 Nebr. 
452, 94 NW 6387; Storey v. Burns, 53 
Nebr. 535, 74 NW 39; Burke v. Cun- 


lningham, 42 Nebr. 645, 60 NW 903; 


Barnmers Us &) Ts iConrv. Mbavisia42 
Nebr. 46, 60 NW 321; Gray v. Dis- 


‘brow, 36 Nebr. 857, 55 NW 255; Car- 


low v. Aultman, 28 Nebr. 672, 44 NW 
873; Curran v. Hageman, 38 Nebr. 
(Unoff.) 779, 92 NW 1003; Miles v. 
Deming; 2 Nebr. (Unoff.) 626, 89 NW 
599. 


4. Gaughran v. Crosby, 33 Nebr. 
33, 49 NW 776. 

5. Ogden vy. Garrison, 82 Nebr. 302, 
117 NW 714, 17 LRANS 1135; Smith 
v. Silver, 58 Nebr. 429, 78 NW 725; 
Swansen vy. Swansen, 12 Nebr. 210, 10 
NW 713. 

6. Farmers’ L. & T. Co. v. Joseph, 
86 Nebr..256, 125 NW 533. 

7. Ainsworth v. Taylor, 53 Nebr. 
484, 487, 73 NW 927. 

8. Keaton v. Sublett, 109 Ky. 106, 
58. SW. 528, 22- Kyl..631; Coving- 
ton v. Limerick, 40 SW 254, 19 KyL 
330. 
9. Tucker v. Cole, 169 Ill. 150, 48 
NE 440; Fanning v. Russell, 94 Tl. 
386; Shannon v. Stratton, 144 Ky. 26, 
137 SW 850; Henderson v. Dupree, 82 
Ky. 678; Simms v. Lanehart, 38 SW 
490, 19 KyL 14389; Woodson v. Mc- 
Clelland, 4 Mo. 495; Ward vy. Warren, 
15 Hun 600 [aff 82 N. Y. 265]. See 


be reviewed on appeal, unless appel- 
lants have moved for a new trial or 
for a decree in disregard of the ver- 
dict in the court below); Johnson v. 
Farrell, 215 Ill. 542, 74 NE 760. 

10. Ark.—Arringtoe v. Smith, 22 
Ark. 425; Baker v. State, 21 Ark. 405; 
Walker v. Swigart, 21 Ark. 404; Gard- 
ner v. Miller, 21 Ark. 398. 

Colo.—Clayton v. Smith, 1 Colo. 95. 

N. C.—Murray v. Southerland, 125 
N. C. 175, 34 SE 270; Greensboro v. 
McAdoo, 112 N. C. 359, 17 SE 178: 
Raleigh v. Peace, 110 N. C. 32, 14 SE 
521, 17 URA 330. 

Oh.—In re Hinton, 64 Oh. St. 485; 
60 NE 621; Hance v. Chappell, 20 Oh. 
Cir. Ci 214) Wis Ohy (Cir “Dec. eig9e 
Celtic Bldg. Assoc. v. Regan, 9 Oh. 
Dec. (Reprint) 364, 12 CincLBul 236. 


Okl.—St. Louis, ete., R. Co. v. Nel-' 


son, 40 Okl. 143, 136 P 590; Chicago, 
etc., R. Co. v. Shawnee, 39 Okl. 728, 
136 P 591; Garfield County v. Porter, 
HIVOKM lise cin lie 

_{a] In Arkansas, however, a mo- 
tion for a new trial, after a trial by 
the court on an agreed statement of 
facts, is held necessary, unless the 
errors complained of appear from the 
record itself, without a bill of excep- 
tions. Independence County v. Tom- 
linson, 93 Ark. 382, 125 SW 423. 

11. Nichols v, Trueman, 80 Kan. 
89, 101 P 633; Ritchie v. Kansas, etc., 
R. Co., 55 Kan. 36, 39 P 718; Schnitz- 
ler v. Green, 5 Kan. A. 656, 47 P 990. 


12. Thomas vy. Arthurs, 8 Kan. A. . 


126, 54 P 694. 

13. Hall v. Pennsylvania Co., 90 
Ind. 459; Lofton v. Moore, 83 Ind. aig ee 
Martin v. Martin, 74 Ind. 207; State 
v. Newton County, 66 Ind. 216; Fisher 
v. Purdue, 48 Ind. 323. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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merely as evidence upon a trial of issues regularly 
formed, a motion for a new trial is necessary.!4 

[§ 855] e. In Actions Tried by Referee or Mas- 
ter. In a number of states, in order to authorize 
a review of rulings made by a referee or master 
during the progress of the trial, or a review of 
his findings, conclusions, or report, alleged errors 
must have been brought before the court by a mo- 
tion for a new trial specifying the errors relied 
upon; and it is not sufficient merely to take ex- 
ceptions to the ruling of the court confirming the 
report of the referee.* In order to obtain a 
review of a ruling on the admissibility of evidence, 
the ruling must have been excepted to at the time 
and must have been made the basis of a motion for 
a new trial.1® And, in the absence of a motion for 
a new trial, the supreme court cannot consider 
whether the facts found justify the conclusions of 
law.t’ It is also required in some jurisdictions that 
the action of the court on a referee’s report must 
have been made the ground of a motion for a new 
trial in order that it may be reviewed on appeal.1® 

[§ 856] f. In Attachment. As a rule, in order 
to present for review an order or judgment sus- 
taining or dissolving an attachment, no motion for 
new trial is necessary.1® In one state it was held 
that the action of the court in hearing and de- 
termining a motion to discharge a judgment was 
not a trial within the meaning of the statute de- 
fining a trial as a judicial examination of -issues 
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it was held that a statute making a motion for 
new trial necessary to present certain errors for 
review on appeal does not apply to the trial of 
provisional remedies.21_ But in Kentucky a motion 
by a surety against his cosurety for contribution, 
under the statutory provision that ‘‘a motion may 
be heard and determined upon or without written 
pleadings, and.judgment shall be given according 
to the law and rules of equity,’’ is a proceeding 
at law, and therefore a motion for new trial is 
necessary to present for review on appeal rulings 
as to the admission and rejection of evidence.2? 

[§ 857] g. In Provisional Remedies. As a rule 
a motion for a new trial is not necessary for a 
But 
in Missouri, in an action to set aside a judgment 
and order of sale in partition proceedings, in which 
a recelver was appointed for the estate pending 
the suit, error in appointing the receiver cannot 
be considered on appeal, where it was not assigned 
in the motion for new trial.4 

[§ 858] h. On Motion to Set Aside Award of 
Arbitrators. In one jurisdiction it has been held, 
without assigning any reason, that a motion for 
new trial was not necessary to authorize the re- 
view of a decision on a motion to vacate an award.”> 
In another it was held, under a statute providing 
that the party aggrieved by the confirmation or va- 
cation of an award of arbitrators ‘‘may take his 
writ of error or an appeal, as upon any other judg- 


of fact arising on the pleadings,?° and in another | ment of such court,’’ that in appealing from a judg- 


14. Lofton v. Moore, 83 Ind. 112; 
Slessman v. Crozier, 80 Ind. 487. 

15. Cal.—Harris v. San Francisco 
Sugar Refining Co., 41 Cal. 393; Hihn 
vy. Peck, 30 Cal. 280; Peck v. Vanden- 
berg, 30 Cal. 11. ; 

Colo.—Alexander v. Wellington, 44 
Colo. 388, 98 P 631. 

Minn.—Griffin v. 22 
Minn. 92. 

Mo.—Campbell v. Boyers, 241 Mo. 
421, 145 SW 807; Donnelly v. Mes- 
sour-Lincoln Trust Co., 239 Mo. 370, 
144 SW 388; Maplegreen Realty Co. v. 
Mississippi Valley Trust Co., 237 Mo. 
350, 141 SW 621; State v. Woods, 234 
Mo. 16, 136 SW 337; Maloney v. Mis- 
souri Pac. R. Co., 122 Mo. 106, 26 SW 
702; State v. Hurlstone, 92 Mo. 327, 
5 SW 38; Menefee v. Beverforden, 95 
Mo. A. 105, 68 SW-972; Bosley v. 
Cook, 85 Mo. A. 422; State v. Elliott, 
82 Mo. A. 458; Wallace v. Under- 
wood, 32 Mo. A. 473; Ellison v. Bow- 
man, 29 Mo. A. 489; Donahue v. Ma- 
loney, 14 Mo. A. 578. 

Mont.—Kleinschmidt v. Iler, 6 
Mont.:122, 9 P' 901: 

Nebr.—Light v. Kennard, 11 Nebr. 
129, 7 NW 539; Hosford v. Stone, 6 
Nebr. 378. 

Okl-—Gills iv. Haynes) 28) OK1.,5656, 
115 P 790; Meredith v. Choctaw Coun- 
tyeecs OK hol, dl lee 9 (cy) Blocks vy. 
Pearson, 19 Okl. 422, 91 P 714. 

See Spencer v. Van Cott, 2 Utah 
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[a] Motions held insufficient to 
preserve questions or rulings for re- 
view see Alexander v. Wellington, A4 
Colo. 388, 98 P 631; Donnelly v. Mis- 
souri-Lincoln Trust Co., 239 Mo. 370, 
144 SW 388; Maplegreen Realty Co. v. 
Mississippi Valley Trust Co., 237 Mo. 
350, 141 SW 62. And see infra § 
863. 

{b] In New York the rule is dif- 
ferent from that stated in the text. 
It has been held that one unsuccess- 
fully opposing confirmation of a ref- 
eree’s report on a claim against an 
estate may appeal from the judgment 
entered thereon, without first moving 
at special term for a new trial upon 
a case and exceptions. Kellogg v. 
Clark, 23 Hun 393; Broughton v. Mit- 
chell, 19 AbbPr 163, 29 HowPr 68. 


Jorgenson, 


See also Cook v. Darrow, 22 Hun 306. 

{[c] In North Carolina exceptions 
to a referee’s report are passed upon 
by the judge, whose rulings upon the 
exceptions to findings of fact are 
final, and whose rulings upon excep- 
tions to the conclusions of law are 
reviewable, if duly excepted to, with- 
out having been made the foundation 
of a motion for a new trial. Parker 
v. McPhail, 112 N. C. 502, 16 SE 848; 
Gatewood v. Burns, 99 N. C. 357, 6 
SE 635; Green v. Castlebury, 70 N. C. 


20. 

[d] In Ohio, under Rev. St. § 5210, 
where the court appoints a referee 
to hear and determine all the issues 
of fact and law in a case, and to re- 
port his findings of fact and con- 
clusions of law separately, a party 
desiring to review in the higher court 
the findings of fact on the weight of 
the evidence should ask the referee 
for a new trial, by motion containing 
the proper ground for that purpose, 
and, if it is overruled, except thereto; 
and further, in order to obtain such 
review, as well as a review of any 
other errors committed on the trial, 
a bill of exceptions must be tendered 
to and signed by the referee. Guth- 
rie v. Angosta Milling Co., 17 Oh. Cir. 
Ct. 256, 9 Oh. Cir. Dec. 739. 

16. State v. Woods, 234 Mo. 16, 136 
SW 337; Donahue v. Maloney, 14 Mo. 
A. 578; Light v. Kennard, 11 Nebr. 
129, 7 NW 539. 
ee Griffin v. Jorgenson, 22 Minn. 

18. Northrup Nat. Bank v. Webster 
Refining, Co,,.89 Kan. 738, 132 P 832; 
Campbell v. Boyers, 241 Mo. 421, 145 
SW 807; Donnelly v. Missouri-Lin- 
con Trust Co., 239 Mo. 370, 144 SW 
388. 

19. Crouch vy. Meguiar-Harris Co., 
42 SW 91, 19 KyL 819; Linton v. 
Cathers, 4 Nebr. (Unoff.) 641, 95 NW 
1044; Beitman v. McKenzie, 9 Oh. 
Dec. (Reprint) 403, 12 CincLBul 321; 
Sibley v. Condensed Lubricating Oil 
Co., 9 Oh. Dec. (Reprint) 399, 12 
CincLBul 308; Cheyenne First Nat. 
Pant Ve eSwellliwns  NVVYOn 1000, 2o.0r 


[a] But in Missouri, (1) since at-| 


“tachment is only ancillary to the 


principal case, an appeal from an or- 
der discharging an attachment upon 
denying plaintiff's motion to amend a 
defective affidavit, after which plain- 
tiff obtained judgment in the princi- 
pal case, is not an appeal from an or- 
der disposing of the whole case upon 
a motion against the pleadings, but 
from an order denying an amendment, 
so that its denial cannot be reviewed 
in the absence of a motion for new 
trial or for rehearing. Marshall v. 
Brown, 145 Mo. A. 426, 122 SW 790. 
(2) And see Alexander v. Wade, 106 
Mo. A. 141, 80 SW 19 (holding that 
the failure of a party to file a motion 
for new trial after verdict on a plea 
in abatement in an attachment pro- 
ceeding, as required by Rev. St. 
[1899] § 407, is a waiver of any er- 
rors occurring at the trial on the 
plea, although he files a motion for 
new trial on the merits in the main 
action). 4 

20. Cheyenne First Nat. Bank v. 
Swan, 3 Wyo. 356, 23 P 743. 

21. Crouch vy. Meguiar-Harris Co., 
42 SW 91, 19 KyL 819. . 

22. Carr v. Brownlee, 102 Ky. 160, 
42 SW 1099, 19 KyL 1163. 

23. Et. Worth Impr. Dist. No. 1 v. 
Ft. Worth, (Tex.) 158 SW 164 (grant- 
ing temporary injunction); Anderson 
v. Englehart, 18 Wyo. 196, 105 P 571, 
AnnCas1912C 894 (holding that, un- 
der Rev. St. [1899] § 3746, defining a 
new trial as a reéxamination of an 
issue of fact after the verdict of a 
jury, report of a referee or master, 
or decision by the court, and. Supr. 
Ct. Rule No. 13 [104 P xiii], provid- 
ing that nothing which may have 
been properly assigned as ground for 
a new trial in the trial court will be 
considered unless it has been prop- 
erly presented to the court below on 
a motion for a new trial, and such 
motion has been overruled, does not 
require a motion for a new trial as a 
prerequisite to a review of an order 
denying a motion to dissolve a tem- 
porary injunction). 

24 Davidson v. I. M. Davidson 
Real. Hst., etc., Co., 226 Mo. 1, 125 
SW 1143, 136 AmSR 615. 

25. Graves v. Scoville, 17 Nebr. 
593, 24 NW 222. 
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ment vacating an award of arbitrators a motion for 
new trial was necessary pointing out the errors al- 
leged.?° 

[§. 859] i. On Motion to Set Aside Execution or 
Judicial Sale. In one state it has been held that 
an appeal from an order setting aside an execution 
sale will not be considered where it appears that 
there was no motion for a new trial and no error 
in the proceedings in any manner designated is 
pointed out.27 In other jurisdictions it has been 
held that a motion for new trial is not necessary 
to review proceedings on motion to set aside a 
judicial sale; that ,the statutes providing for the 
making of motions for new trial have no applica- 
tion to motions made after final judgment.?® 

[§ 860] j. On Appeals from Intermediate Courts. 
In Kansas, if on a petition in error the district 
court reverses the judgment of a justice of ‘the 
peace, the reversal may be reviewed in the su- 
preme court without a motion for new trial,?® and 
in Indiana and Nebraska a motion for a new trial 
is not necessary to obtain a review of a judg- 
ment of the district court affirming or reversing 
an order or judgment made by the county court 
or a justice of the peace.*° In New York no ap- 
peal lies to the general term from a judgment of 
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the county court entered in an action originating 
in the court of a justice of the peace, until a mo- 
tion for new trial has first been made in the county 
court upon the ease and exceptions.*! In Missouri 
it has been held that rulings of a cireuit court 
setting aside an affirmance at the same term of a 
judgment of a justice of the peace and denying 
a motion to affirm such’ judgment cannot be re- 
viewed on appeal where no exception was taken 
thereto, no bill of exceptions made, and there was 
no motion for a new trial or in arrest of judg- 
ment.*? In Texas it has been held that on appli- 
cation for a writ of error of the court of civil 
appeals grounds not presented to that court in a 
motion for rehearing as required by supreme court 
rules cannot be considered.*? 

[§ 861] k. Errors Apparent of Record. The gen- 
eral rule is that all errors apparent upon the 
record proper may be reviewed by the appellate 
court without a motion for new trial.*+ 

[§ 862] 1. Time of Motion. Where a motion 
for a new trial is necessary for a review of errors 
on appeal, it must, as a rule, have been made at 
the proper time, and not either prematurely *° or 
after the time prescribed by statute or rule of 
court,°* unless the time was extended or the delay 


26. Wallace v. Underwood, 32 Mo.|it was held that the action of the] Graham, 125 Mo. A. 38, 102 SW 636; 


A. 473 trial court in overruling a motion to| State v. Carroll, 101 Mo. A. 110, 74 


27. Tunstall v. Jones, 25 Ark, 272. 

28. Dreese v. Myers, 52 Kan. 126, 
34 P 349, 39 AmSR 336; St. Louis v. 
Brooks, 107 Mo. 380, 18 SW 22 [overr 
Bishop v. Ransom, "39 Mo. 417]. 

29. Lyons v. Osborn, 45 Kan. 650, 
26a ok, 

80. Kelly v. Lawson, 39 Ind. A. 
613, 80 NE 553; Biart v. Myers, 59 
Nebr. 711, 82 NW 7; Weitz v. Walter 
A. Wood ‘Reaping, ete., Mach. Co., 49 
Nebr. 434, 68 NW 613; Claflin’ v. 
American Nat. Bank, 46 Nebr. 884, 


65 NW 1056; Dryfus v. Moline, etc., 


Co., 43 Nebr. 233, 61 NW 599; Leach 
v. Sutphen, 11 Nebr. 527, 10 NW 409; 
Newlove v. Woodward, 9 Nebr. 502, 
4 NW 287; Bastian v. Adams, 5 Nebr. 
(Onofé. ) 32. 97 NW 281. 

[a] Error in dismissing an ap- 
peal (1) from the judgment of a jus- 
tice of the peace is not “error of law 
occurring at the trial,’ and hence, not 
being a ground for a new trial, is 
properly presented by an independent 
assignment of error. Hughes vy. Chi- 
cago, etc., R. Co., 50 Ind. A. 278, 98 
NE 317%. (2) And where there was no 
trial in the circuit court on appeal in 
proceedings to improve a highway, 
but the appeal was dismissed on mo- 
tion, a motion for new trial is not 
necessary in order to review the dis- 
missal. Metsker v. Whitesell, 181 
Ind. 704, 103 NE 1085; Metsker v. 
Whitesell, 181 Ind. 126; 103 NE 1078. 

[b] Appeal from order of licens- 
ing board.—A motion for a new trial 
is not necessary in order to obtain a 
review of the judgment of the dis- 
trict court entered on a hearing of an 
appeal taken from the order of: a 
license board granting or refusing a 
license to sell intoxicating liquors. 
Lee y. Brittain, 74 Nebr. 591, 104 
NW 1076; In re Krug, 72 Nebr. 576, 
101 NW 242; Bennett v. Otto, 68 
Nebr. 652, 94 NW 807. 

31. Tallman vy. American Express 
Co. woOeeuine CN.7 Yow is. Morraya vs 
Vanderveer, 6 Hun (N. Y.) 302; Da- 
hash v. Flanders, 2 Thomps. & C 
(N. Y.) 445; Simmons v. Sherman, 30 
HowPr (N. Y.) 4; Carter v. Werner, 
27 HowPr (N. Y.) 385. But see 
Broughton y. Mitchell, 19 AbbPr ‘(N. 
Y.) 163, 29 HowPr 68: eit v. 
Monroe, 27 HowPr (N. Y.) 2 

32. Frick Co. v. Marshall, 536 Mo. 
A. 463; Mockler v. Skellett, 36 Mo. 
A. 174. See also Silberberg vy. Giten- 
stein, 168 Mo. A. 399, 151 SW 983; 
Lewis v. Moxey, 9 Mo. A. 597 (where 


affirm the judgment of a justice for 
want. of notice of appeal will not be 
reviewed in the appellate court if not 
noticed in the motion for new trial). 

33. Roth v. Murray, 105 Tex. 6, 
141 SW 515; Nixon v. Malone, 100 
Tex. 250, 98 SW 380, 99 SW 403 [mod 
(Civ. A.) 95 SW 585]; San Antonio v. 
Hoefling, 90 Tex. 511, 39 SW 918. 
See also Myers v. Frey, 102 Tex. 527, 
119 SW 1142 [aff (Civ. A.) 118 Sw 
592]; Nixon v. eases 100 Tex. 250, 
98 SW 380, 99 SW 403. 

34. Ark.—Anthony Ve, Silisl iat 
Ark. 468, 164 SW 117; Phillips v. 
State, 100 Ark 5159 140 Siw 734: 
Haglin v. Atkinson-Williamson Hard- 
ware Co., 93 Ark. 85, 124 SW 518; 
Industrial Mut. Indemn. Co. v. Arm- 
strong, 93 Ark. 84, 124 SW 236; Nor- 
man y. Fife, 61 Ark, 33, 31 SW 740; 
Smith v. Hollis, 46 Ark. 17. 

Cal.—California Nat. Bank v. Ginty, 
108 Cal. 148, 41 P 38 

Ga. —Epping v. Columbus, 117 Ga. 
263, 43 SE 803. 

Til.— Smith v. Hunter, 171 Ill. A. 30. 

Ind. T.—Hargrove v. Cherokee Na- 
tion, 3 Ind. 'T. 478, 58 SW 667 [eit 
Little v. Atchison, éte., Ee @or zaind: 
TE Opler OW ood Severs v. North- 
$32) Trust Cone Ind. T. 1 Sb MSW) 

Iowa.—Scurlock v. Boone, 142 Iowa 
580, 120 NW 313; Brown v. Rose, 55 
Iowa 734, 7 NW 13838. 

Kan. —International Bitter: Co. *v. 
Cox Bottling Co., 89 Kan. 645, 132 P 
180; Crawford v. Shaft, 46 Kan. 704, 
27 P 156; Phelps, ete., Windmill Co. 
W% Buchanan, 46.Kan. 314, 26 P 708. 

Ky.—Cincinnati, Cte wihvesICot 
Hansford, 125 Ky. owe "100 SW O51, 
380 KyL 1105; Forrester v. Howard, 
124 Ky. 215, 98 SW 984, 30 KyL 375, 
124 AmSR 394; Orient Ins!’ Co:* vy. 
Meers, 92 SW 584, 29 KyL 206; Hum- 
phreys v. Walton, 2 Bush 580. 

Mo.—Interstate R. Co. v. Missouri 
River,. etce., R. Co., 251 Mo: 707,158 
SW 349; State v. Thompson, 149 Mo. 
441, 51 SW 98; Bagby v. Emberson, 
79 Mo. H39" Arndt v. Arndt, 177 Mo. 
A. 420, 163 SW 282; Jones v. Alf. 
Bennett. Lumber Co. SLD ENIOw Aces 
157 SW 864; Granite ‘Bituminous Pav. 
Co. v. Parkview Realty, ete., Co., 168 
Mo. A. 468, 151 SW 479; Newton v. 
St.. diouis, (etek. Co, 168 Mo. A. 
199, 153 ‘SW 495; Pugsley v. Ozark 
Cooperage, etc., Co., 154 Mo. A. 386, 
133 SW _ 859; Macon v. Jaeger, 133 
Mo. A. 643, "113 SW 1138; Beall v. 


SW 468; Jones v. Kansas City, etc., 
Connecting R. Co., 86 Mo. A. 134. 

Nebr.—Walker v. Burtless, 82 Nebr. 
214, 118 NW 113 [mod reh 82 Nebr. 
211, 117 NW 349]; Sutton First Nat. 
Bank y. Sutton Mercantile Co., 77 
Nebr. 596, 110 NW 306 (judgment 
SEA on pleading alone); Eccles 

U. S. Fidelity, ete., Co., 72 Nebr. 
139, 100 NW 942; Horton Vv. State, 60 
Nebr. 701, 84 NW 875 Slobodisky Ve 
Curtis, 58 Nebr. 211, 78 NW 522. 

Okl.—Baker v. Hammett, 23 Okl. 
480, 100 P 1114; Kellogg v. Comanche 
County Soyo Dist. No. 10, 13 Okl. 
285, te pee GN 

s D.—Westphal v. Nelson, 25 S. 
D. 100, 125 NW 640 (appeal from ° 
judgment alone). 

(OE ee Ue v. Moseley, 4 Coldw. 

Tex.—Benton v. Kuykendall, (Civ. 
A.) 160 SW 438; Davis v. Parks, (Civ. 
A.) 157 SW 449; American Nat. Ins. 
Co. v. Briggs, (Civ. A.) 156 SW 909; 
Bailey v. Arnold, (Civ. A.) 156 SW 
531; O’Bannon vy. Pleasants, (Civ. A.) 
153 SW 719; Southwestern Tel., etc., 
Co. v. Givens, (Civ. A.) 1389 SW 676; 
Frenzell v. Lexington Land, etc., Co., 
(Civ. A.) 126 SW 907. 

Utah.—Law v. Smith, 34 Utah 394, 
98 P 300. 

85. Garard v. Garard, 135 Ind. 15, 
34 NE 442, 809; St. Louis v. Boyce, 
130 Mo. 572, 31 SW 594. See New 
Trial [29 Cyc 926 et seq]. 

36. Cal.—King v. Dugan, 150 Cal. 
258, 88 P 925; Wheeler v. Karnes, 125 
Cal! 51 oT P’ 893. 

Ill.— Catholic Press Co. v. Ball, 69 
Til: A. 591. 

Ind.—Van Buskirk v. Stover, 162 
Ind. 448, 70 NE 520; Higgins v. Ken- 
dall, 73 Ind. 522; Davis v. Binford, 
58 Ind. 457. 

Iowa.—Johnson v. Wright, 124 
Iowa 61, 99 NW 1038. 

Kan.—Brubaker v. Brubaker, 74 
Kan. 220, 86 P 455; Gossett v. ‘Mis- 
souri, ete., R.°Co., 56 P 78; Fowler v. 
Young, 19 Kan, 150. 

Ky.—Pheenix Ins. Co. v. Heaverin, 
15 KyL 302; Creech v. Sutton, 13 KyL 
HEAD Strickler v. McBurnett, 1 KyL 
4 


Mo.—St. Louis v. Lawton, 189 Mo. 
474, 88 SW 80; Plefka v. Knapp-Stout, 
ete., Co; 166 Mo. 7, 65 SW 1001; 
McKenzie v. Donnell, 151 ve 431, 58 
SW 214; Missouri, etc, R. Co. 
Holschlag, 144 Mo. 253, 45 SW 1101, 
66 AmSR 417; Hord v. "Shepherd, 155 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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was waived or excused by the trial court.27 But 
it has been held that the fact that the statement 
on motion for new trial and the amendments were 
not presented in time is not ground. for dismissal 


of the appeal.%§ 


[§ 863] m. Sufficiency in General; Statement 
It is also necessary that the motion 
for a new trial, when necessary, shall have been 
properly made and presented to the trial court,°® 
and the motion must have been properly based 
upon the minutes of the court, upon proper af- 


of Grounds. 


Mo. A. 396, 187 SW 62; Widman v. 
American Cent. Ins. Co., 115 o. A. 
342, 91 SW 1003; Richmond v. Su- 
preme Lodge O. M. P., 100 Mo. A. 8, 
71 SW 736; Kerner v. Conkle, 78 Mo. 
A. 64; State v. McGowan, 62 Mo. A. 


625.° 
Mont.—Power v. Lenoir, 22 Mont. 
89 


169, 56° P 106: 

Nebr.—Summers v. Chisholm, 
Nebr. 324, 131 NW 610; Carmack _v. 
Erdenberger, 77 Nebr. 592, 110 NW 
315; Harris v. Jennings, 64 Nebr. 80, 
89 NW 625, 97 AmSR 635; Gullion 
v. Traver, 64 Nebr. 51, 89 NW 404. 

N. M.—Schofield v. Slaughter, 9 N. 
M. 422. 54 P 757. 

_N. Y.—Fraser v. Alpha Combined 
Heating, etc., Mfg. Co., 30 Misc. 206, 
61, NYS. 1129. 

Okl.—Stump v. Porter, 31 Okl. 157, 
120 P 639; Shawnee First Nat. Bank 
v. Oklahoma Nat. Bank, 29 Okl. 411, 
118 P 574; Gill v. Haynes, 28 Okl. 656, 
115 P 790; Ft. Smith, etc., R. Co. v. 
Walker, 26 Okl. 159, 108 P 1105; 
Joiner v. Goldsmith, 25 Okl. 840, 107 
P 733; Ryland v. Coyle, 7 Okl. 226, 
54 P 456; Blevins v. Morledge, 5 OKl. 
141, 47 P 1068. 

Wyo.—Boswell vy. Bliler, 9 Wyo. 
217, 62) 350. 

See New Trial [29 Cyc 926 et seq]. 

37. King v. Dugan, 150 Cal. 258, 
88 P 925; Huffman v. Charles, 97 SW 
775, 30 KyL 197; Riely v. Robertson, 
29 Okl. 181, 115 P 877. See New Trial 
[29 Cye 932 et seq]. 

88. Barclay v. Blackinton, 127 Cal. 
189, 59 P 834. 

39. Ill.—Brewer v. National Union 
Bldg. Assoc., 64 Ill. A. 161 [aff 166 
Ill. 221, 46 NE 752]. ; 

Ind.—Owen v. Harriott, 47 Ind. A. 
359, 94 NE 591. 

Mo.—State v. Brisco, 166 Mo, A. 
516, 148 SW 984; Garnett, etc., Paper 
Co. v. Midland Pub. Co., 156 Mo. A. 
187, 136 SW 736. 

Nebr.—Davis v. Taylor, 92 Nebr. 
769, 139 NW 687. 

Okl.—Western Coal, ete., Co. v. Tul- 
loss, 43 Okl. 298, 142 P 1035; Allen v. 
Gates; 38 Okl. 408, 184 P 51; Carter 
v. Belt, 35 Okl. 706, 132 P 808. 

Wyo.—Shedd Ditch Co. vy. Peterson, 
18 Wyo. 402, 108 P 72. 

See New Trial [29 Cye 707]. , 

[a] Presentation of motion.—(1) 
Where the motion for a new trial was 
not presented to the court below, 
none of the questions therein pre- 
sented can be considered on appeal. 
Owen v. Harriott, 47 Ind. A. 359, 94 
NE 591; Peters v. U. S., 2 Okl. 138, 
37 P1081. (2) A party has no stand- 
ing to complain of an order overrul- 
ing his motion for a new trial, where 
he did not read such motion, nor the 
affidavits filed therewith, nor in any 
manner call the attention of the court 
to their contents. Brewer v. National 
Union Bldg. Assoc., 64 Ill. A. 161 [aff 
166 Ill. 221, 46 NE 752]. (3) But the 
filing of a written motion for a new 
trial, coupled with the fact that the 
court read the same and took the mo- 
tion under advisement, is a sufficient 
presentation of a motion for a new 
trial to preserve the points urged for 
review. Cleveland, etc., L. R. Co. v. 
Sparks, 122 Till. A. 400. 

[b] Motion in arrest only.—A mo- 
tion “for new trial and in arrest of 
judgment,” which is directed solely to 
alleged errors in the record proper, 
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diction.*° 
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fidavits, or upon a properly authenticated bill of 
exceptions or statement of grounds of the motion, 
according to the practice in the particular juris- 


rule the alleged errors which it is 


sought to have reviewed on appeal must have been 


tion for a new 


cannot be urged 
exceptions were 
denial of a new 


is merely a motion in arrest of judg- 
ment, and does not reach matters of 
exception. Garnett, etc., Paper Co. v. 
Midland Pub. Co., 156 Mo. A. 187, 136 
SW 736. 

[ce] Joint motion.—Errors, if any, 
being such that they cannot be re- 
viewed unless first presented to the 
trial court by motion for a new trial, 
the appellate court can grant no re- 
lief, the motion for a new trial hav- 
ing been properly refused because 
made by defendants jointly, when 
part of them were not entitled to new 
trial. Shedd Ditch Co. v. Peterson, 
18 Wyo. 402, 108 P 72. And see New 
Trial [29 Cyc 924]. 

[d]. Failure to argue motion and 
waiver.—(1) If a written motion for 
a new trial is filed and an exception 
taken to its overruling, the mere fact 
that the motion was not argued does 
not waive the points relied upon so 
as to preclude their being urged upon 
appeal. Hartford F. Ins. Co. v. North- 
ermMma-ERUst, COng Lads Tile ALAS bbe 102) 
And the fact that, in the oral argu- 
ment of a motion for new trial, some 
of the reasons in the written motion 
are not mentioned is no waiver of 
such points. Lennox vy. Harsh, 71 Ill. 
A. 277. (3) But a refusal to argue 
a motion for a new trial, when asked 
to do so by the court, operates as a 
waiver thereof, and has the same ef- 
fect as a failure to interpose a motion 
for a new trial. Eckels v. Hawkin- 
son, 138 Ill. A. 627. (4) And a party 
moving for a new trial may, by his 
statements to the court on argument 
of the motion, waive the right to as- 
sign as error on appeal particular er- 
rors alleged as grounds of the motion. 
Shoaff v. Funk, 73 Ill. A. 550 [aff 182 
Ill. 224, 54 NE 969]. 

Necessity for ruling or order on 
motion see infra § 864. 

40. Cal—kKent v. Williams, 146 
Cal. 3, 79 P 527; Williams v. Hawley, 
JAA Cano 730 Tis Pd 162: 

Ga.—Franklin County v. Gillespie, 
137 Ga. 567, 73 SE 833; Crawford v. 
Verner, 133 Ga. 836, 67 SE 188; Dodge 
v. Cowart, 131 Ga. 549, 62 SE 987: 
Burdette v. Crawford, 125 Ga. 577, 54 
SE 677; Sterling v. Unity Cotton 
Mills, 119 Ga. 173, 45 SE 975; Horton 
v. Smith, 115 Ga. 66, 41 SE 253; 
Taylor v. Brown, 114 Ga. 299, 40 SBE 
281; Atlanta Mach. Works y. Pope, 
111 Ga. 872, 36 SE 950; Mletcher v. 
Collins, 111 Ga. 253, 36 SE 646; Knox 
v. Richards, 110 Ga. 5, 35 SE 295; 
Vaughn v. Estes, 105 Ga. 501, 30 SH 
947; Long v. Scanlan, 105 Ga. 424, 31 
SE 436; Patrick v. Shields, 10 Ga. 
A. 506, 73 SE 703; Seaboard Air-Line 
R.-Co.. v. Bostock, 1 Ga. A. 189, 58 
SE. 136. 

Ky.—Gatliff v. Johnson, 140 Ky. 
282, 130 SW 1100. 

Mo.—Merriman vy. Springfield, 142 
Mo. A. 506, 127 SW 122. 


Mont.—Wright v. Mathews, 28 
Mont. 442, 72 P 820. 

See also New Trial [29 Cyc 959, 
960, 964, 965 et seq]. 


[a] Authentication of statement 
of grounds.—(1) Grounds of an 
amendment to a motion for new trial, 
not approved by the trial judge, can- 
not be considered by the court of 
appeals. Southern Cement Stone Co. 
v. Flinn, 11 Ga. A. 452, 75 SE 676. 
(2) And where the notes of the trial 
judge, attached to the approval of 


specifically stated or assigned as error on the mo- 


trial, and errors not so stated or 


assigned, and not appearing on the record proper * 


in the appellate court, even though 
taken at the trial.4? Nor ean the 
trial be reviewed where the state- 


grounds for new trial, practically 
amount to a disapproval, the court of 
appeals will not consider any of the 
questions made in such grounds. 
Kirby Planing-Mill Co. v. Hughes, 
11 Ga. A. 645, 75 SE 1059. 

[b] Reference to wrong bill of 
exceptions.—The fact that a ground 
of motion for new trial referred by 
mistake to the wrong bill of excep- 
tions does not preclude review of 
the ground, where the trial court evi- 
dently knew the point raised. Metro- 
politan St. R. Co. v. Roberts, (Tex.. 
Civ. A.) 142 SW 44. 

{c] Motion on affidavits, bill of 
exceptions, and minutes.—The fact 
that the notice of intention to move 
for a new trial states that the mo- 
tion will be made on affidavits, bill 
of exceptions, and the minutes of the 
court does not prevent the court, on 
appeal from the order denying a new 
trial on bill of exceptions alone, from 
considering the order on the merits, 
since the movant can abandon the 
affidavits and minutes of the court. 
Cummings v. Reins Copper Co., 40 
Mont. 599, 107 P 904. 

See supra § 861. 

Ala.—Geter v. Central Coal 
149 Ala, 578, 48 S 367; Ewart 
Lumber Co. v. American Cement 
Plaster Co., 9 Ala. A. 152, 62 S 560. 

Ark.—Western Union Tel. Co. v. 
Duke, 108 Ark. 8, 156 SW 452; Thom- 
as v. Jackson, 105 Ark. 353, 151 SW 
521; Keller v. Sawyer, 104 Ark. 375, 
149, Sw. 334; St. Louis, ete., Rs* Co: 
v. Raines, 90 Ark. 398, 119 SW 266, 
17 AnnCas 1; Miller v. Nuckolls, 77 
Ark. 64, 91 SW 759, 113°" AmSR 122, 
4 LRANS 149, 7 AnnCas 110. 

Cal.—Kirk v.,Santa Barbara Ice 
Coy, 157;-Cal. 591; 1208) P 50os hagan ve 
Lentz, 156° Cal. 63157105 2P i951) 920 
AnnCas 221; Smith v. Smith, 119 Cal. 
183,48 (PP 7305.51 ‘Pe1s3; Springemy-. 
Springer, 6 Cal. Unrep. Cas. 662, 64 P 
470; Nishkian v. Chisholm, 2 Cal. A. 
496, 84 P 312. 

Colo.—Martin v. Payne, 50 Colo. 
171, 114 P 486; Wells v. Crawford, 
28 Colof Ac 1038, 12:7 9P e9t4a: 

Ga.—Hill v. Chastain, 138 Ga. 750, 
75 SEH 1130; Smith v. Smith, 133 Ga. 
170, 65 SHE 414; Burdette v. Craw- 
ford, 125 Ga. 577, 54 SE 677; Henley 
v. Brockman, 124 Ga. 1059, 53 SH 
672; Phoenix Ins. Co. v. Schwartz, 115 
Ga. 113, 41 SE 240, 90 AmSR 98, 57 
LRA 752. 

Ill.—Chicago City R. Co. v. Smith, 
226 Ill. 178, 80 NE 716 [aff 124 Tl. 
A. 627]; Lasher: v., Colton, 225 Ml. 
234, 80 NE 122, 8 AnnCas 367 [aff 
126 Ill A 119]; Odin: ‘Coal “CoS ve 
Tadlock, 216 Ill. 624, 75 NE 332 [aff 
119 Tll. A. 310]; Selenak v. Selenak, 


150 Ill. A. 899; Aygarn v. Rogers 
Grain’ Go., 141 “Til: “Al (402; Olson: -v. 
Brundage, 139 Tll. A. 559; Common- 


wealth BPlectric Co. v. Rooney, 138 
Il. A. 275; Landt v. McCullough, 121 
Til.- A. 328 [aff 218 Tlk. 607,75 NE 
1069]; Chicago City R. Co. v. O’Don- 
NEL, PLA TNAvAT @350F 

Ind.—Ohio Valley Trust Co. v. 
Wernke, 179 Ind. 49, 99 NE 734; Schil- 
ling v. Quinn, 178 Ind. 443. 99 NH 
740; Schlarb v. Simmons, 85 Ind. 601; 
Lovely v. Speisshoffer, 85 Ind. 454; 
Blizzard v. Riley, 83 Ind. 300; Scho- 
field v. Jennings, 68 Ind. 232; Dobson 
v. Duck Pond Ditching Assoc., 42 Ind. 
312; Ferguson v. Ramsey, 41 Ind. 
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ment therefor contains no specification of errors, 
nor the particular reasons relied on for new trial.** 

[§ 864] n. Necessity for Ruling or Order on Mo- 
tion. Where a motion for a new trial is necessary 
for a review of particular rulings or decisions, the 


511; Wright v. Potter, 38 Ind. 61; 
Hatfield v. Rooker, (A.) 104 NE 798; 
Cohen v. Reichman, 55 Ind. A. 284, 
102 NE 284; Thieme, -etc., Brewing 
Co. v. Kessler, 47 Ind. A. 284, 94 
NE 338; Stout v. Harlem, 20 Ind. A. 
200, 48 NE 235, 50 NE 492. 

Iowa.—White v. Chicago, etc. R. 
Co., 145 Iowa 389, 124 NW 162 [op 
mod reh 126 NW 119]; State v. Pow- 
ell, 113 NW 761. 

Ky.—Frankfort v. Buttimer, 146 
Ky. 815, 143 SW 410; American Credit 
Indemn. Co. v. National Clothing Co., 
122 SW 840; Bankers’ Fraternal 
Union v. Donahue, 109 SW 878, 33 Ky 
L 196; Louisville, etc., R. Co. v. Hen- 
ry, 44 SW 428, 19 KyL 1783; Bailey 
v. Louisville, etc., R. Co., 44 SW 105, 
19 KyL 1617; Green v. Culver, 39 SW 
426, 19 KyL 186; Ohio Valley R., etc., 
Co. v. Thomas, 5 SW 470, 9 KyL 508; 
Helm v. Coffey, 80 Ky. 176, 3 KyL 
677; Com. v. Williams, 14 Bush 297; 
McLain v. Dibble, 13 Bush 297; Mc- 
Phillips v. Livezey, 11 KyL 898; Rees 
Vo Hlrod) vil Kyl sii: Amerine wy. 
McKinney, 11 Kyl 443; Alexander v. 
Humber, 8 KyL 619; Kentucky Cent. 
R. Co. v. Cunningham, 7 Kyl 528, 
Commercial Pub. Co. v. Caldwell, 6 
KyL 369; Ruark v. Mansfield, 5 Kyl 
851; Bruen v. Grahn, 5 Kyl 313; 
Prather v. Phelps, 5 KyL 184; Colum- 
bia Bank vy. Bush, 3 KyL 692; Blythe 
v. Owens, 3 Kyl 328; Conover v. Con- 
over, 1 KyL 398. 

Minn.—Argall v. Sutor, 114 Minn. 
371, 181 NW 466; Olson v. Berg, 87 
Minn. 277, 91 NW 1103; Cappis v. 
Wiedemann, 86 Minn. 156, 90 NW 
368. 

Mo.—Pickel v. Pickel, 243 Mo. 641, 
147 SW $1059; Davidson v. I. M. Da- 
vidson Real Wst., etc., Co., 226 Mo. 1, 
125 SW 1143; Sterrett v. Metropolitan 
St. R. Co., 225 Mo. 99, 123 SW 877; 
Lynch vy. Chicago, etc., Co., 208 Mo. 
1,106 SW 68; State v. Grant, 194 Mo. 
364, 92 SW -698; Chrisman v. Scholl, 
177 Mo. A. 58, 164 SW 131; Hobbs v. 
Williams, 175 Mo. A. 409, 162 SW 
334; Gardner v. Metropolitan St. R. 
Got We7 VMo., tA. 605,, 152) “Siw .9s 
Montague Compressed Air Co. v. Ful- 
ton, 166 Mo. A. 11, 148 SW 422; Ault- 
man, ete., Mach. Co. v. Organ, 149 Mo. 
A. 102, 129 SW 1028; Dale v. Parker, 
143 Mo. A. 492, 128 SW 510; Barnes 
v. Waltke, 135 Mo. A. 488, 116 SW 7. 

Mont.—In re Colbert, 31 Mont. 461, 
78 P 971, 80 P 248, 107 AmSR 439, 
38 AnnCas 952; Gallagher v. Corne- 
lius, 23 Mont. 27, 57 P 447. 

Nebr.—De Wolf v. Retzlaff, 93 
Nebr. 449, 140 NW 772; Murten v. 
Garbe, 91 Nebr. 439, 136 NW 66; First 
Nat. Bank v. Hedgecock, 87 Nebr. 
220, 127 NW 171; Pennington County 
Bank v. Bauman, 81 Nebr. 782, 116 
NW 669; Startzer v. Clarke, 1 Nebr. 
(Unoff.) 91, 95 NW 509. 

Nev.—Schwartz v. Stock, 26 Nev. 
128, 65 P 351; Roberts v. Webster, 
25 Nev. 94, 57 P 180, 58 P 411. 

N. Y.—Koehler v. New York Steam 
Co., 71 App. Div. 222, 75 NYS 597; Mc- 
Aleer v. Corning, 49 N. Y. Super. 522. 

N. D—Thompson y. Cunningham, 
CeeNa Dl p4 26 i le NW 28: | Elenisyas ve 
Maher, 6 N. D. 413, 71 NW 127. 

Okl.—Graham v. Yates, 36 Okl. 148, 
128 P 119; State v. Poor, 33 Okl. 376, 
125 P 726; White v. Madison, 16 
Ok! 212,) 83° P 798. 

S. D.—Hermon vy. Silver, 15 S. D. 
476, 90 NW 141; Regan v. Whittaker, 
TANS PDE S38, B85 NW 863". iS. iB. 
Johnston Land-Mortg. Co. v. Case, 13 
S. D. 28, 82 NW 90. 

Tex.—Dees v. Thompson, (Civ. A.) 
166 SW 56; Salliway v. Grand Lodge 
A. O. U. W., (Civ. A.) 164 SW 1041; 
San Antonio v. Bodeman, (Civ. A.) 
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same.** 


163 SW 1043; Edwards v. Youngblood, 
(Civ. A.) 162 SW 1164; Adams v. Bur- 
rell, (Civ. A.) 161 SW 51; Edwards v. 
Youngblood, (Civ. A.) 160 SW 288; 
San Antonio Tract. Co. v. Hmerson, 
(Civ. A.) 152 SW 468; Missouri, etc., 
R. Co. v. Fesmire, (Civ. A.) 150 SW 
201; St. Louis, etc., R. Co. v. Drahn, 
(Civ. A.) 148 SW 357; King v. Mur- 
ray; \(Cive AL)@ 15 Siw 255s hexas 
Mexican R. Co. v. Trijerina, 51 Tex. 
Civ. A. 100, 111 SW 239; Interna- 
tional, etc., R. Co. v. Vandeventer, 
48 Tex. Civ. A. 366, 107 SW 560. 

Wash.—Grant v. Huschke, 70 Wash. 
174, 126 P4176. 

Wyo.—Chicago, ete, R. Co. vy. 
Lampman, 18 Wyo. 106, 104 P 533, 
25 LRANS 217, AnnCas1912C 78; Chi- 
cago, etc., R. Co. v. Morris, 168 Wyo. 
308, 93 P 664. 

Particular errors or ruling’s see in- 
fra § 866 et seq. 

{a] In Indiana a motion for a new 
trial on the ground that the verdict, 
findings, or decision of the court are 
contrary to law raises such errors, 
occurring on the trial, as have been 
carried into the verdict, findings, or 
decision. Reed v. Reed, 180 Ind. 511, 
103 NE 324; Cincinnati, etc., R. Co. 
v. Darling, 130 Ind. 376, 30 NE 416; 
Robinson Mach. Works v. Chandler, 
56 Ind. 575; Berkey v. Rensberger, 
49 Ind. A. 226, 96 NE 32. 

[b] In Texas under the amend- 
ments to Rules Nos. 24 and 25 (142 
SW xii) for courts of civil appeals, 
grounds specified in a motion for new 
trial need not be more specific than 
the assignments of error based there- 
on, and may be held sufficient even 
if more general than assignments of 
error are permitted to be. Nunn v. 
Veale, (Civ. A.) 149 SW 758. 

Sufficiency of motion and statement 
of grounds see New Trial [29 Cyc 
942 et seq]. 

43. Cal.—Kent v. Williams, 146 
Cal. 3, 79 P 527; Machado v. Kinney, 
135 Cal. 354, 67 P 331; Sprigg v. Bar- 
ber: 7122. > Cals. 573,27 bake 8409 Mifatt 
reh 6 Cal. Unrep. Cas. 161, 54 P 899]; 
en nee v. Shaw, 114 Cal. 69, 45 P 

Ga.—Fletcher v. Collins, 111 Ga. 
253, 36 SE 646. 

Ind.—Harris v. Boone, 69 Ind. 300; 
Madison, ete., R. Co. v. Franklin Tp., 
8 Ind. 528. 

Mich.—Mahiat v. Codde, 106 Mich. 
887, 64 NW 194. 

Ss. D—D. S. B. Johnston Land- 
Morte.) Cot wv. Case wii3tisieb:7 28; 182 
NW 90. 

4% Ala.—Roy v. O'Neill, 168 Ala. 
354, 52 S 946. 

Ariz.—Doran v. Lose, 3 Ariz. 284, 
73 P 443. Under present statute see 
infra this note. 

Ark.—Baker v. Martin, 95 Ark. 62, 
128 SW 579; Scroggin v. Hammett 
Grocer Co., 66 Ark. 183, 49 SW 820; 
Kearney v. Moose, 37 Ark. 37.. 

Cal.—Meyers v. Casey, 14 Cal. 542; 
Tek eas v. Gildermester, 2 Cal. 
Fla.—Thomas Bros. Co, v. Price, 56 
Fla.. 854, 48 S 262. 

Ga.—Sistrunk v. Love, 139 Ga. 240, 
[7 SH 21. 

Ill—Tokheim Mfg. Co. v. Stoyles, 
142 Ill. A. 198; Henion v. Vavrik, 126 
ll. A. 292; Garthwait v. Vermilion 
County Bd. of Education, 117 Ill. A. 
59; Illinois Cent. R. Co. v. O’Keefe, 
49 Til. A. 320. 

Ind. T.—Merrill v. Martin, 3 Ind. 
TT. 571,964 SW) 539: 

Kan.—Wilson v. Kestler, 34 Kan. 
(oy ba ES 22 7/6) 

Ky.—Lyon v. Logan County Bank, 
78 SW 454, 25 KyL 1668. 

Miss.—Yazoo, etc., R. Co. v. Wal- 
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moving party must not only make such rulings or 
decisions ground for the motion, but he must also, 
in most jurisdictions, obtain a ruling by the court 
on the motion and entry of an order denying the 


RENCE 90 Miss. 609, 48 S 469, 122 Am 
SR 321. 


Mont.—Bliss v. Wolcott, 40 Mont. 
491, 107 P 423, 135 AmSR 636. 

Nebr.—Weller v. Sloan, 91 Nebr. 
122, 135 NW 372; Metzger v. Royal 
Neighbors of America, 85 Nebr. 477, 
123 NW 1052; Geneva Nat. Bank v. 
Donovan, 53 Nebr. 613, 74 NW _ 33; 
Leach v. Renwald, 45 Nebr. 207, 63 
NW 387; Jones v. Hayes, 36 Nebr. 
526, 54 NW 858. 

N. Y.—Peil v. Reinhart, 127 N. Y. 
381, 27 NE 1077, 12 LRA 8438; Wright 
v. Hunter, 46 N. Y. 409; May v. Men- 
ton, 20 Misc. 723, 45 NYS 1047 «{aff 
21 Misc. 321, 47 NYS 179]; Chaimson 
v. Menshing, 12 Misc. 651, 33 NYS 
271; Jagau v. Goetz, 11 Misc. 380, 32 
NYS 144; Bradley Fertilizer Co. v. 
South Pub. Co., 4 Misc. 172, 23 NYS 
675; Smith v. Simmons, 21 NYS 47; 
Dixon v. Mitchell, 12 NYSt 505; Hal- 
sey v. Rome, etc., R. Co., 12 NYSt 
319; Mass v Ellis, 9 NYSt 512; Jones 
v. Sparks, 1 NYSt 476. 

Oh.—Snyder v. Wanamaker, 17 Oh. 
Cir. Ct.-184, 9 Oh: Cir.“Dec. 620: 

Okl.—Beaver County v. Langston, 
41 Okl. 715, 139 P 956; Stinchcomb v. 
Myers, 28 Okl. 597, 115 P 602; Peters 
Ve WSs, €2 SOkINA1S 8, 93 7 P1082 

Tenn.—Memphis St. R. Co. v. John- 
son, 114 Tenn. 632, 88 SW 169; Nash- 
ville, ete., R. Co. v. Egerton, 98 Tenn. 
541, 41 SW 10385. 

Tex.— Gulf, “6tc., KR. -Couyv. earkin, 
(Civ. A.) 80 SW 94 [rev on other 
grounds 98 Tex. 225, 82 SW 1026, 
1 LRANS 944]; Sears v. Green, 1 Tex. 
Unrep. Cas. 727. 

And see Blakeslee v. Reinhold Mfg. 
Co., 153 Mich. 230, 117 NW 92; Mon- 
taflano v. Suesa, 14 Philippine 676. 

[a] In Arizona, however, by a spe- 


cial statutory provision (Act No. 49, 
Sess. L. [1891]), if no ruling is made 
on the motion for new trial it must 
be deemed to have been denied and 
all questions that may have been 
raised thereby are subject to review 
by the supreme court, as if the mo- 
tion had been overruled and exception 
reserved and entered on the minutes 
of the court. Svea Ins. Co. v. Mc- 
Farland, 7 Ariz. 131, 60 P 936. 

_ [b] In Missouri it has been held, 
in a memorandum decision, that there 
can be no valid record of what judg- 
ment a court proposes to render in 
the future, and where the bill of ex- 
ceptions shows that a motion was to 
be overruled at a future day there is 
no cause for review in the appellate 
ore State v. Lanham, 6 Mo. A. 

[c] Where a motion for a new 
trial was withdrawn as to one de- 
fendant, a writ of error attacking the 
judgment in his favor will be dis- 
missed. Carle v. Desoto, 156 Mo. 
443, 57 SW 113. 

[d] Motion overruled at appel- 
lant’s request.— Where the motion for 
a new trial was overruled at the 
special request of counsel represent- 
ing appellant, assignments of error 
by appellant relating to the question 
of damages, and the amount thereof, 
raise no question on appeal. Atchi- 
son, etc., R. Co. v. Williams, 38 Tex. 
Civ. A. 405, 86 SW 38. 

[e] The negligence of the counsel 
for the defeated party, in an action 
at law, in failing to call up a motion 
for a new trial, although arising from 
the mistaken impression that such 
motion had been overruled, where no 
fraud or unfairness was shown, is no 
ground for giving the right to appeal 
as if the-motion had been overruled. 
Scroggin v. Hammett Grocer Co., 66 
Ark. 183, 49 SW 820. 

[f] Recital in bill of exceptions.— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 865] 


[§ 865] 0. Necessity and Sufficiency of Excep- 
In some jurisdictions, 
either generally or under particular circumstances, 
no exception need be taken to an order granting 
or overruling a motion or application for a new 
trial.4° In most jurisdictions, however, where a mo- 


tion to Ruling on Motion. 


(1) In one decision it has been held 
that the omission of the court to en- 
ter the ordér made upon the minute 
book cannot be supplied by a recital 
in the bill of exceptions that such 
motions were made and overruled 
(Nashville, etc. R. Co. v. Egerton, 
98 Tenn. 541, 41 SW 1035); (2) but 
the contrary conclusion has been 
reached in another (King v. Ohio Val- 
ley R. Co., 10 SW 631, 10 KyL 748). 

{g] The failure of the court to 

pass on a motion by the losing party 
is not reversible error, where the 
record does not show that the motion 
was called to the attention of the 
court, that it refused to pass on it, 
and that an exception was taken. 
Geterayv. Jolrichs. 27 Okla 25, 113 PP 
713. 
45. Mackey v. Monahan, 13 Colo. 
A. 144, 56 P 680 (exception unneces- 
sary under Civ. Code § 387); Hatta- 
baugh v. Vollmer, 5 Ida. 28, 46 P 831; 
State v. Central Pac. R. Co., 17 Nev. 
259, 270, 30 P 887 (holding that, under 
a statutory provision defining an ex- 
ception to be an objection taken at 
the trial to a decision upon a matter 
of law at any time ‘from the calling 
of the action for trial to the render- 
ing of the verdict or decision,’ an 
order overruling a motion for a new 
trial need not be excepted to); Tour- 
ville v. Nemadji Boom Co., 70 Wis. 
81, 85 NW 330 (under Rev. St. § 3070, 
authorizing the review of any inter- 
mediate order or determination of the 
trial court involving the merits and 
necessarily affecting the judgment, 
whether the same was excepted to or 
not); Doyle v. Gill, 59 Wis. 518, 18 
NW, 517. 

{a] In Georgia, where a first ap- 
plication for a new trial is made on 
discretionary grounds, and the order 
overruling it shows that the judge 
did not exercise his discretigqn in ap- 
proval or disapproval of the verdict, 
there must be a new trial, although 
the failure of the judge to exercise 
his discretion was not made the sub- 
ject of special exception. Mcintyre 
v. McIntyre, 120 Ga. 67, 47 SE 501, 
102 AmSR 71, 1 AnnCas 606. | 

[b] In New York an exception to 
an order denying a motion on the 
minutes for a new trial is not essen- 
tial to a review on appeal. Smith v. 
Long Island R. Co.,. 129 App. Div. 
427, 114 NYS 228; Toohey v. Inter- 
urban St. R. Co., 102 App. Div. 296, 
92 NYS 427; Stewart v. Metropolitan 
St. Ri Co., 72) App: Div. 459,,76 NYS 
540; Blume v. Herman, 18 Misc. 574, 
42 NYS 479. 

46. Ala.—Basenberg.v. Lawrence, 
160 Ala. 422, 49 S 771; Wallace v. 
North Alabama Tract. Co., 145 Ala. 
682, 40 S 89. ; 

Ariz.—Turner v. Franklin, 10 Ariz. 
188, 85 P 1070; Koons v. Arizona Min. 
Co., 3 Ariz. 204, 32 P 266; Putnam 
v. Putnam. 3 Ariz. 182, 24 P 320. 

Ark.—Moody v. St. Louis, ete., R. 
Co., 89 Ark. 108, 115.SW 400, 131 Am 
SR 75; Hicks v. Wilson, 24 Ark. 628; 
Moss v. Smith, 19 Ark. 683; Vaden v. 
Ellis, 18 Ark. 355; Hopkins v. Dowd, 


11 Ark. 627; Sawyers v. Lathrap, 9 
Ark. 67. 

Colo.—Martin v. Payne, 50 Colo. 
171, 114 P 486. 

Del.—Philadelphia, etc., R. Co. v. 


Gatta, 85 A 721. 

Fla.—Henry v. Spitler, 64 S 745; 
Louisville, etc., R. Co. v. Wade, 49 
Fla. 179, 38 S 49; Grady v. Jeffares, 
25 Fla. 743, 6 S 828. 

Ga.—Sumner v. Sumner, 121 Ga. 1, 
48 SE 727 (denial in vacation of a 
motion to dismiss a motion for a 
new trial); 


Augusta R. Co. v. An-! 
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tion for a new 


drews, 89 Ga. 653, 16 SE 203; Obear 
v. Gray, 73 Ga. 455. 

Ill.— Hast St. Louis Electric R. Co. 
v. Stout, 150 Til. 9, 36 NE 963; East 
St. Louis Electric St. R. Co. v. Cau- 
ley, 148 Ill. 490, 36 NE 106 [aff 49 
Til. A. 310]; Stern v. Peo., 96 Ill. 475; 
Deitrich v. Waldron, 90 Ill. 115; Town 
13 South y. Misenheimer, 89 Ill. 151; 
Law v. Fletcher, 84 Ill. 45; St. Louis, 
Sicn oe COL ve DOLSe yea c OSM llllnese 62 
Drew v. Beall, 62 Ill. 164; Gill v. Peo., 
42 Ill. 321; McClurkin v. Ewing, 42 
Ill. 282; Block v. Jacksonville, 36 Ill. 
301; Hitt v. Sharer, 34 Ill. 9; Boyle v. 
Levings, 28 Ill. 314; Smith v. Kahill, 


17 Ill. 67; Pottle v. McWorter, 13 Ill. 


454; Dickhut v. Durrell, 11 Ill. 72; 
Miller vy. Dobson, 6 Ill. 572; Hough v. 
Clayton, 127 Ill. A. 294; Henion v. 
Vavrik, (126 nil) Al 292-S"Aqltimane 
Taylor Mach. Co. v. Sheets, 123 Ill. 
A. 466; Fisher v. Chicago City R. Co., 
114 Ill. A. 217; Hawley v. Huth, 114 
Ill. A. 29; Kiesewetter v. Supreme 
Men GIVER We tl aU) aA MCA Oeniarte 
227 Ill. 48, 81 NE 19]; Barrere v. 
Griffith, 109 Tll. A. 165; Salomon v. 
Ellison, 102 Ill. A. 419; Union Ins. Co. 
v. Crosby, 70 Ill."A. 129° [aff 172° T1l. 
335, 50 NE 200]; Kennedy v. Illinois 
Cent. R. Co., 68 Ill. A. 601; Burke 
v. Ward, 50 Ill. A. 283; Tllinois Cent. 
R. Co. v. O’Keefe, 49 Ill. A. 320 [rev 
on other grounds 154 Ill. 508, 39 NE 
606]; Underhill v. Mobile, ete., R. Co., 
40 Ill. A. 21; Robertson v. Morgan, 38 
Ill. A. 137; Butt v. Lee, 27 Tll. A. 419; 
Rock Island v. Riley, 26 Ill. A. 171; 
Brooks v. Peo., 11 Ill. A. 422; Duncan 
v. Chandler, 5 Ill. A. 499. As to the 
qualification of the rule in this state 
see infra note 48 [a]. 

Ind.—Fletcher v. Waring, 137 Ind. 
159, 36 NE 896; Cox vy. Dill, 85 Ind. 
334; Mansur v. Churchman, 84 Ind. 
573; Bane v. Ward, 77 Ind. 153; Hen- 
ley v. McNoun, 76 Ind. 380; Grant v. 
Westfall, 57 Ind. 121; Lindsey v. Con- 
ner, 11 Ind. 278; Zehnor v. Beard, 8 
Ind. $6; Huntington v. Cline, (A.) 96 
NE 179 [reh den (A.) 97 NE 365]; 
vores v. Peters, 28 Ind. A. 388, 62 NE 

Iowa.—Aken vy. Clark, 146 Iowa 436, 
123 NW 379; Lewis v. Lewis, 75 Iowa 
669, 37 NW 166; Kline v. Moore, 20 
Iowa 599. 

Kan.—Great Spirit Springs Co. v. 
Chicago Lumber Co., 47 Kan. 672, 28 
P 714; Cogshall v. Spurry, 47 Kan. 
448, 28 P 154; Duigenan v. Claus, 46 
Kan. 275, 26 P 699; Carson v. Funk, 
27 Kan. 524; Atchison v. Byrnes, 22 
Kan. 65; Hostetter v. Hoke, 17 Kan. 
81; Lee v. Loveridge, 11 Kan. 485; 
Lyons vy. Bodenhamer, 7 Kan. 455; 
Crowther v. Elliott, 7 Kan. 235; La- 
londe v. Collins, 5 Kan. 361; Grand- 
staff v. Scoffin, 5 Kan. 165; Small v. 


Douthitt, 1 Kan. 335; Osgood v. Hav- | 


erty, McC. 182; Garvey v. Schollkopf, 
McC. 179; Brown v. App, McC. 174; 
Bliss v. Burnes, McC. 91; Longfellow 
v. Smith, (A.) 61 P 875. 

Reo sabe v. Ryan, 1 J. J. Marsh. 

La.—State v. Boyce, 39 La. Ann. 
229, LS: 450: 

Mass.—Loveland vy. Rand, 200 Mass. 
142, 85 NE 948. 

Mich.—Reynick y. Allington, etce., 
Mfg. Co., 179 Mich. 630, 146 NW 252; 
Heikkala v. Isaacson, 178 Mich. 176, 
144 NW 508, 50 LRANS 857; Hotch- 
kiss v. Weinmann-Matthews Co., 175 
Mich. 652, 141 NW 568; Rower v. 
Bregenzer, 161 Mich. 684, 126 NW 
706; Comstock v. Taggart, 156 Mich. 
47, 120 NW 29; Snyder v. Michigan 
Tract. Co., 154 Mich. 418, 117 NW 
889; Blakeslee v. Reinhold Mfg. Co., 
153 Mich. 230, 117 NW 92; 


' St. Joseph, 


Moffet* 135. P 19; 
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trial.is required, an exception to 


the ruling thereon is necessary to obtain a review 
of such ruling or of any question presented by 
the motion,*® and a failure to except will preclude 
an examination by the appellate court of the evi+ 
dence to ascertain whether it supports the verdict, 


v. Sebastian, 149 Mich. 451, 112 NW 
1120; Taylor v. Ziem, 148 Mich. 329, 
111 NW 1076; Bills v. A. W. Stevens 
Co., 146 Mich. 515, 109 NW _ 1059; 
Culver v. South Haven, etc., R. Co., 
144 Mich. 254, 107 NW 908, 109 NW 
256; Moore v. Hartford L. Ins. Co., 
143 Mich. 424, 106 NW 1116; Ginn 
v. W. C. Clark Coal Co., 143 Mich. 84, 
106 NW 867, 107 NW 904; Tobin v. 


Modern Woodmen of America, 126 
Mich. 161, 85 NW 472; In re Gal- 
lagher, 120 Mich. 365, 79 NW 570; 
Knop/ we National hy anss, Cos a0” 
Mich. 359, 59 NW 653. 
Minn.—American Engine Co. v. 


Crowley, 105 Minn. 233, 117 NW 428. 
Miss.——Campbell v. Pittman, 3 §S 
455; Fisher v. Fisher, 43 Miss. 212. 
Mo.—Holt v. Hanley, 245 Mo. 352, 
149:-SW 1; State v. Woods, 234 Mo. 
16, 186 SW 337; Owens v. Mathews, 
226 Mo. 77, 125 SW 1100; Kolokas. v. 
Missouri Pac. R. Co., 223 Mo. 455, 122 
SW 1082; Sicher _v. Rambousek, 193 
Mo. 113, 91 SW 68; Casler v. Chase, 
160 Mo. 418, 60 SW 1040; Reynolds v. 
Citizens’ R. Co., 146 Mo. 126, 47 SW. 
895; Ross v. Kansas City, ete, R. 
Co., 141 Mo. 390, 38 SW 926, 42 SW 


957; State v. Murray, 126-Mo. 526, 
29 SW 590; Ryan v. Growney, 125 
Mo. 474, 28 SW 189, 755; Wentz- 


| ville Tobacco Co. v. Walker, 123 Mo. 
| 662, 27 SW 639; Danforth v. Lindell 


R. Co., 123 Mo. 196, 27 SW 715; State 
v. Smith, 114 Mo.’ 406, 21 SW :827; 
Taylor v. Switzer, 110 Mo. 410,:19 
SW 7385; State v. Gilmore, 110 Mo: 
1, 19 SW 218; State v. McDaniel, 94 
Mo. 301, 7 SW 634; State v. Hitch- 
cock, 86 Mo. 231; State v. Pints, 64 
Mo. 317; Berry v. Smith, 54 Mo. 148; 
Bateson v. Clark, 37 Mo. 31; Benoist 
v. Powell, 7 Mo. 224; Recar v. Recar, 
171 Mo. A. 632, 154 SW 423; Silber- 
berg v. Gitenstein, 168 Mo. A. -399, 
151 SW 983; Schultz v. Metropolitan 
St. R. Co., 161 Mo. A. 574, 144 SW 
123; Garnett, etc., Paper. Co. v. Mid- 
land Pub. Co., 156 Mo. A. 187, 136 SW 
736; Hemm v. Juede, 153 Mo. A. 259; 
133 SW 620; Stevens v. Knights. of 
Modern Maccabees, 153 Mo. A. 196, 
132 SW 757; Chrisco Bros: v. Carroll, 
149 Mo. A. 378, 130 SW 93; Sprague 


|v. Mathias, 148 Mo. A. 169, 127 SW 


668; Wohradsky v. Wohradsky, 140 
Mo. A. 643, 121 SW 159; Williams v. 
(A.) 118 SW 1180; State 
v. Pulliam, 104 Mo. A. 94, 78 SW 815; 
Parsons v. Clark, 98-Mo. A. 28, 77 


.SW 582; August Gast Bank-Note, ete., 
84 


Co. v. Fennimore Assoc. No. 5, 


| Mo. A. 228; Merryman v. Shanks, 78 


Mo. A. 265; Cavolt v. Wabash R. Co., 
76 Mo. A. 571; West v. Burney, 71 
Mo. A, 271; Seely v. Chillicothe Sav. 
Assoc., 67 Mo. A. 554; Zimmerman v. 
Downey, 6 Mo. A. 106; Pieper v. Neu- 
meister, 63 Mo. A. 362; Nicol v. Hyre, 
58 Mo. A. 134; State v. Straszer, 8 


Mo. A. 572. 


Nebr.—State v. Clark, 59 Nebr. 702, 
82 NW 8; State v. Bartley, 56 Nebr. 
810, 77 NW 438; Devries v. Squire, 55 
Nebr. 438, 76 NW 16; Van Etten:v. 
Medland, 53 Nebr. 569, 74 NW 383; 
Tudmey v. Willman, 43 Nebr. 28, 61 
NW 126; Murray v. School Dist. No. 
8, 11 Nebr. 436, 4 NW 3816; Tomer v. 
Densmore, 8 Nebr. 384, 1 NW 3815; 
Lowrie v. France, 7 Nebr. 191; Hor- 
bach v. Miller, 4 Nebr. 31. 

N. M.—Coleman vy. Bell, 4 N. M. 46, 
12°) P 657. 

Oh.—Brown v. Ohio, etc., Coal Co., 
48 Oh. St. 542, 28 NE 669. 

Okl.—Beaver County v. Langston, 
41 Okl. 715, 139 P 956; Greer v. Moor- 
man, 40 Okl. 30, 135 P 736; St. Louis, 
etc., R. Co. v. Winsley, 39 Okl. 374, 
Missouri;. etc., R. Co. v. 
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findings, or judgment,” or, in some jurisdictions, 
the presentation of any error or ruling at the trial, 
which was or could be urged as ground for a new 
trial,*® except such errors as are apparent on the 
record and reviewable without any motion for a 
And a party cannot complain that 
a motion for a new trial was continued, where he 


new trial.*® 


McClellan, 35 Okl. 609, 130 P 916; 
St. Louis, ete. R. Co. v. Leake, 34 
Ok. 77, 123 Po1125s Kee. wv. Park32 
Okl. 302, 122 P 712; Martin v. Hub- 
bard, 32 Okl. 2, 121 P 620; Maggart 
v. Wakefield, 31 Okl. 751, 123 P 1042; 
Stinchcomb v. Myers, 28 Okl. 597, 115 
P 602; Alexander v. Oklahoma City, 
22 Okl. 838, 98 P 943; Enid v. Wigger, 
15 Okl. 507, 85 P 697; Vaughn Lumber 
Co. v. Missouri Min., ete., Co., 3 Okl. 
174, 41 P 81. And see O’Neil v. 
James, 40 Okl. 661, 140 P 141 (holding 
that, where plaintiff in error fails to 
assign as error the overruling of a 
motion for a new trial, errors during 
the progress of the trial cannot be 
reviewed). 

Pa.—Moyer v. Phillips, 40 Pa. Su- 
per. 1; Hentzler v. Weniger, 32 Pa. 
Super. 164. 

R. I.—Vassar v. Lancaster, 30 R. I. 
221, T4,A: THI. 

sg. C.—Fowler v..Harrison, 64 S.C. 
311, 42 SH 159. 

3. D.—Somers v. Somers, 33 S. D. 
551, 146 NW 716; Subera v. Jones, 20 
Ss. D. 628, 108 NW 26; Pierce v. Man- 
ning, 2.S. D. 517, 51 NW 332. 

Tex.—St. Louis Southwestern Co. v. 
Alexander, (Civ. A.) 141 SW 135. 

Va.—Norfolk v. Pollard, 94 Va. 279, 
26 SE 832; Roach v. Blakey, 89 Va. 
167, 17 SE 228; Newberry v. Wil- 
liams, 89 Va. 298,15 SH 865; Lavell 
v. Gold, 25 Gratt. (66 Va.) 473; Paul 
v. Paul, 2 Hen. & M. (12 Va.) 525. 

Wash.—Pease v. Clayton, 62 Wash. 
26, 112 P 943; Fender v. McDonald, 54 
Wash. 130, 102 P 1026. 

W. Va.—Chadister v. Baltimore, 
etc., R. Co., 62 W. Va. 566, 59 SE 523; 
Garber v. Blatchley, 51 W. Va. 147, 
41 SE 222 (holding that, where a new 
trial has been granted on payment of 
costs, the appellate court will not en- 
tertain an assignment of error on 
that ground, unless an exception was 
taken to the ruling of the court so 
granting it); Snodgrass v. Copen- 
haver, 34 W. Va. 171, 12 SE 695; State 
v. Rollins, 31 W. Va. 3638, 6 SE 923; 
Congrove v. Burdett, 28 W. Va. 220. 

Wis.—Beebe v. Minneapolis, etc., R. 
Co., 137 Wis. 269, 118 NW 808. 

Wyo.—Blonde v. Merriam, 21 Wyo. 
513, 133 P 1076; Chadron Bank v. An- 
derson, 7 Wyo. 441, 53 P 280. 

{a] Effect of appeal.—An appeal 
does not operate as an exception. 
Timmons v. McOnnoughhay, 8 Ind. 
483. Compare supra § 

[b] Operates as exception to judg- 
ment.—An exception to the overrul- 
ing of a motion for a new trial, where 
a judgment has been actually entered 
after verdict and before the motion 
is made, operates as an exception to 
the judgment. QGulliher v. Chicago, 
ete., R. Co., 59 Towa 416, 13 NW 429. 

47. Ala.—Wallace v. North Ala- 
bama Tract. Co., 145 Ala. 682, 40S 89. 

Ariz.—Turner v. Franklin, 10 Ariz. 
188, 85 P 1070. 

Til.—Yarber v. Chicago, ete., R. Co., 
235 Ill. 589, 85 NE 928 [rev 137 Il. 
A. 486]; Johnson Vi Parrell, 215 11. 
542, 74 NE 760; Chicago, etc., R. Co. 
v. Schmitz, 211 Ill. 446,:71 NE 1050; 
Hitt v. Sharer, 34 Ill. 9; Hagmann v. 
Schoelkopf, 157 Ill. A. 313; Gardner v. 
Chicago, ete. Co., 154 Title Ag 178; 
Eckels v. Hawkinson, 138 Ill. A. 627; 
McKay v. Prindle, 131 Ill. A. 566; 
Dolph v. Sullivan, LD9veTl lee A; 245: 
Myreen v. Smith, 127 Ill. A. 426; 
Hawley v. Huth, 114 Eley As) 295 Sal- 
mon v. Ellison, 102 Ill. A. 419. 

Mich.—Watkins v. Phelps, 165 
Mich. 180, 130 NW 618. 
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the decision on 


Co., 150° Mo), A.A/607, 131, (SWe W371; 
Smith v. Safety Fund Ins. Soc., 101 
Mo. A. 696, 74 SW 168. 

Nebr.—Tu6dmey v. Willman, 43 
Nebr. 28, 61 NW 126. 

Oh.—National Ben, Assoc. v. Hard- 
Had 7,Qh, Cir, Ct.-438, 4Oh. Cir. Dec: 

Philippine.—Montanano v. Suesa, 14 
Philippine 676; Guido v. De Borja, 
13 Philippine 738; Madamba v. Alipio, 
13 Philippine 734; Salvacion v. Salva- 
cion, 13 Philippine 366. 

[a] In Wisconsin, however, under 
a statute (Rev. St. § 3070), authoriz- 
ing the review of any intermediate 
order or determination of the trial 
court, involving the merits and neces- 
sarily affecting the judgment, appear- 
ing upon the record, whether the 
same have been excepted to or not, 
the court may review the sufficiency 
of the evidence to sustain the verdict, 
although no exception to the order 
overruling a motion for a new trial 
has been interposed. Tourville v. Ne- 
madji Boom Co., 70 Wis. 81, 35 NW 330. 

48. Ala.—Wallace v. North Alaba- 
ma Tract. Co., 145 Ala. 682, 40 S 89. 

Ariz.—Turner v. Franklin, 10 Ariz. 
188, 85 P 1070. 

Iowa.—Aken v. Clark, 146 Iowa 436, 
123 NW 38:79 (misconduct of jurors). 

Kan.—Great Spirit Springs Co. v. 
Chicago Lumber Co., 47 Kan. 672, 28 
P 714; Atchison :v. Byrnes, 22 Kan. 65. 

Mich.—Partridge v. Meeker, 169 
Mich. 303, 1385 NW 248. 

Mo.—Kolokas vy. Missouri Pac. R. 
Co., 223 Mo. 455, 122 SW 1082; Sich- 
er v. Rambousek, 193 Mo. 113, 91 SW 
68; Casler v. Chase, 160 Mo. 418, 60 
SW 1040; Abbott v. Gillum, 146 Mo. 
176, 47 SW 1067; Reynolds v. Citizens’ 
R. Co., 146 Mo. 126, 47 SH 895; State 
v. Luttrell, 136 Mo. 25, 37 SW 1132; 
Danforth v. Lindell R. Co., 123 Mo. 
196, 27 SW 715; State v. Gilmore, 110 
Mo. 1, 19 SW 218; Sprague v. Ma- 
thias, 148 Mo. A. 169, 127 SW 668; 
Macom v. St. Louis, etc., R. Co., 144 
Mo. A. 683, 129 SW 65; Parsons v. 
Clark, 98 Mo. A. 28, 77 SW 582; Au- 
gust Gast Bank Note, etc., Co. v. 
Fennimore Assoc. No. 5, 84 Mo. A. 
228; West v. Burney, 71 Mo. A. 271. 

Okl.—St. Louis, ete, R. Co. v. 
Leake, 34 Okl. 77, 123 P 1125; Kee v. 
Park, 32 Okl. 302, 122.P 712; Martin 
ve. Hubbard, (32 -Okli? 2; \yl2hy 24620; 
Maggart v. Wakefield, 31 Okl. 751, 
123 P 1042; Stinchcomb v. Myers, 28 
Okl, 597, 115 P 602; Alexander v. Ok- 
lahoma City, 22 Okl. 838, 98 P 943; 
Enid v. Wigger, 15 Okl. 507, 85 P 
697; Vaughn Lumber Co. v. Missouri 
Mins sete; :Co.,,3,OKl. Tia, 40 Sis 

W. Va.—State v. Rollins, 31 W. Va. 
363, 6 SH 923. 

[a] In fllinois (1) it has recently 
been held, overruling earlier decisions 
and dicta to the contrary, that an 
exception to the overruling of a mo- 
tion for a new trial was not au- 
thorized at common law or under the 
practice of the state prior to the 
enactment of statutes on the omer 
and that under Practice Act “(ied 
(Hurd Rev. St. [1905] ¢ 110 § oy di- 
recting the party moving for a new 
trial to specify the grounds of his 
motion in writing, rulings upon in- 
structions, objections to evidence, or 
other matters of law arising at trial 
which have been incorporated in a bill 
of exceptions are not waived by mov- 
ing for a new trial, although the mo- 
tion is submitted without a state- 
ment of the grounds; but if the 
grounds of the motion are stated, 


Mo.—Serrano ,v. St. Louis, etc., R.' the moving party is limited to those 


ruling 1s made.°+ 
states it may be taken at any time before the 


a a en a 
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took no exception.°° 

Time of taking exception. 
ruling on a motion for new trial must, as a rule, 
in order to be effective and to permit a review of 
appeal, be taken at the time the 


An exception to a 


But under the statutes in some 


grounds; and that where a motion for 
new trial specifies as grounds there- 
for the admission of evidence and 
the giving of instructions, the excep- 
tions taken to the rulings on those 
questions are not waived, although 
the order overruling the motion fora 
new trial is not excepted to. Yarber 
v: Chicago, etc., R. Co., 235 Ill. 589, 
85 NE 928 [rev 137. ill. A. 486, and 
overr on this point Chicago, etc., R. 
Co. v.. Schmitz, 211 Ill.) 446, "71" NE 
1050; Call v. Peo., 201 Til. 499, 66 NE 

2438; Chicago, etc., R. Co. v.. Hasel- 
wocd, 194 Ill. 69, 62 NE 315; Illinois 
Cent. »R. Co. va Johnsons 191) Tile soa, 
61 NE 334; East St. Louis Electric St. 
R. Co. v. Cauley, 148 Ill. 490, 36 NE 
106]. (2) Subsequent decisions are 
to the same effect. Kulpinsky v. 
Sampsell, 145 Ill. A. 242 (where it 
was said that Yarber v. Chicago, etc., 
R. Co., supra, must be regarded as 
also overruling Johnson vy. Farrell, 
215 Ill. 542, 74 NE 760). And see 
Eekels v. Hawkinson, 138 Ill. A. 627. 
(3) Prior to the decision in Yarber 
v. Chicago, etc., R. Co., supra, it was 
held in a number of ‘cases that al- 
leged errors on the trial, although ex- 
cepted to, could not be reviewed, on 
appeal, where the overruling of a mo- 
tion for a new trial, specifying such 
errors as grounds therefor, has not 
been excepted to. See the overruled 
cases cited supra this note, and Tok- 
heim Mfg. Co. v. Stoyles, 142 Ill. A. 
LOS MCSA YING serindle,, dob ctila eae 
566; Elliott v. Egyptian Power Co., 
128 Ill. A. 159; Henion v. Vavrik, 126 
Til. A. 292; Aultman-Taylor Mach. 
Co. v. Sheets, 123 Ill. A. 466; Graham 
v. Grady, 121 Ill. A. 400; Ezerski v. 
Chicago City R. Co., 107 Ill. A. 94. 

{b] In North Carolina it is held 
that while it is the better practice 
to move’ for a new trial, assigning 
errors, it is not essential. It is suffi- 
cient if the exceptions were taken in 
apt time and are set out in the case 
on appeal. Bernhardt v. Brown, 118 
N. C. 702, 24 SE 527, 715, 36 LRA 
402; Blackburn v. St. Paul F., ete, 
Ins., Co., 116 Ni (Cs. 821,021. SE) 92,25 

49. Holt v. Hanley, 245 Mo. 352, 
149 SW 1; Casler v. Chase, 160 Mo. 
418, 60 SW 1040; Carpenter v. St. 
Louis, Obey sh Co., 80 Mo. 446; Jack- 
son v. St. Louis, etc., R. Co., 80 Mo. 
147; Dodd v. Wilson, 26 Mo. A, 462. 
See’ supra § 802. 

50. Peoples v. Terry, (Tex. Civ. 
A.) 43 SW 846. 

51. Town 13 South v. Misenheimer, 
89 Ill. 151; Pottle v. McWorter, 13 
Til, 454; Burke Vv. Ward, 5090110 2AY* 
283; Fletcher v. Waring, 137 Ind. 159, 
36 NE 896; Irwin v. Anthony, 8 Ind. 
470; Cincinnati v. Steadman, 8 Oh. 
Cir. Ct. 407, 6 Oh. Cir... Dec. 330; 
Stuckey v. Bloomer, 2.Oh. Cir, Ct. 541, 
eae Cir. Dec. 631. See also supra § 

[a] At subsequent term.—The ex- 
ception cannot be taken at a term 
subsequent to that at which the rul- 
ing was made.: Irwin v. Anthony, 8 
Ind. 470. 

{b] Entry nune pro tune.—On fil- 
ing a motion for new trial a request 
made to the trial judge to note an 
exception in the event the motion was 
overruled does not constitute an ex- 
ception to the overruling of the mo- 
tion, as an exception can be taken 
only after the occurrence of the mat- 
ter complained of; and the court has 
no power, at a subsequent term, to 
make an entry nunc pro tunc that an 
exception was taken at the time the 
motion was overruled. ‘Cincinnati v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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close of the term.>? 
Sufficiency of exception. 


reviewed.°* An exception to the 


and decision of the court’’ in not sustaining mo- 
tions for new trial and in arrest of judgment is 
There must be separate adjudications 
on the motions and separate exceptions to the rul- 


insufficient. 


Steadman, 8 Oh. Cir. Ct. 407, 6 Oh. 
Cir: Dee: 330) 

[c] Exception taken on rehearing 
of motion.—But where the trial court 
entertains an application for the re- 
hearing of a motion for new trial, the 
parties have the same right to ask for 
a ruling and to take exceptions as 
upon the original hearing; and, al- 
though plaintiff has failed to except 
to a*ruling on the motion for new 
trial that an instruction is erroneous, 
so as to require a new trial, the trial 
court, on a motion for rehearing, hav- 
ing permitted a request for a ruling 
on the same question, and having 
allowed plaintiff’s exceptions to its 
refusal to rule, the exception is open 
to plaintiff on appeal. Loveland v. 
Rand, 200 Mass. 142, 85 NE 948. 

52. Gilmer v. Sidenstricker, 42 W. 
Va. 52, 24 SE 566: 

53. Ill.—East St. Louis Electric R. 
Co: v. Stout, 150 Ill. 9, 36 NE 963; 
Bast St. Louis Electric St. R. Co. v. 
Cauley, 148 Ill. 490, 36 NE 106 [aff 
49 Tll. A. 310]; McCormick Harvest- 
ing Mach. Co. v. Adele, 47 Ill. A. 542. 

Towa.—Aken v. Clark, 146 Iowa 436, 
123 NW 379. 

Mich.—Rowe v. Bregenzer, 161 
Mich. 684, 126 NW 706. 

*“Mo.—McKee v. Jones Dry Goods 
Co., 152 Mo. A. 241, 132 SW 1191. 


Nebr.—State v. Bartley, 56 Nebr. 
810, 77 NW 438. / 
[a] Exception held sufficient.— 


(1) Where a journal entry disclosed 
the presentment and overruling of a 
motion for a new trial, and in the 
same entry it was stated that‘ there- 
upon defendants moved for judgment 
on the verdict, and that the action 
was dismissed, ‘‘to all of which plain- 
tiff duly excepts,” this was held suf- 
ficient evidence of exception to the 
overruling of the motion for a new 
trial. State v. Bartley, 56 Nebr. 810, 
77 NW 488. (2) And where a record 
showed that a motion for new trial 
was made and overruled; that the 
only step taken against the judgment 
and to avoid the verdict was the mo- 
tion for new trial; that but three rul- 
ings and opinions of the court were 
given on the trial, namely, the re- 
fusal of one instruction, the granting 
of another, and the overruling of the 
motion; and that plaintiff in error 
objected to “sundry rulings and opin- 
ions of the court given on said trial, 
and to the judgment entered therein,” 
it was held that this showed an ex- 
ception to the overruling of motion 
for new trial, authorizing review of 
the judgment. Norfolk v. Pollard, 94 
Va. 279, 26 SE 8382.. (3) So, where 
the record read as follows: ‘But the 
court, upon hearing the argument of 
counsel on the 2nd day of May, 1902, 
overruled the motion for a new trial, 
and entered judgment upon the ver- 
dict against the plaintiff for costs. 
To the overruling of which said mo- 
tion for a new trial, and to the entry 
of said judgment, plaintiff then and 
there duly excepted,’ this was held 
to show a sufficient exception to the 
overruling of a motion for a new 
trial. Fisher v. Chicago City R. Co., 
114 Ill. A. 217. (4) A recital in an or- 


The- exception, to be 
available on appeal for review of the ruling on 
the motion, must be to the ruling, and not merely 
to the judgment on the verdict or findings, or to 
the entry thereof,®? and, as a general rule, it must 
be specific and point out the particular error or 
errors in the ruling which it is intended to have 
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ings on each.®> 


bpd : 
action, ruling 


prayed an appeal and was given nine- 
ty days to file his exceptions, con- 
stitutes a sufficient exception to the 


ruling. Moody v. St. Louis, ete., R. 
Co., 89 Ark, 103, 115 SW 400, 131 
AmSR 75. 

[b] Exception to opinion.—An ex- 


ception to the opinion of the court 
in overruling a motion for a new 
trial, instead of to its decision which 
is more technically accurate, has been 
held sufficient to present the question. 
Pierce v. State, 109 Ind. 535, 10 NE 302. 
Ga.—Newman vy. Day, 108 Ga. 
8138, 34 SE 167. 

Ill.—East St. Louis Plectrie St. R. 
Co. v. Cauley, 148 Ill. 490, 36 NE 
106; Ludwig v. L. C. Huck Malting 
Co., 46 Ill. A. 494, 

Mass.-—Dugan v. Stanchfield, 167 
Mass. 459, 45 NE 919. 

S. C.—Fowler v. Harrison, 64 S. C. 
311, 42 SE 159;,Levi v. Gardner, 53 
S. C. 24, 30 SE 617; Swearingen v. 
Hartford, Ins. Co:,, 52..S..-C.,:309, 29 
SE 722; Tucker v. Charleston, etce., 
R. Co., 51 S. C. 306, 28 SE 943; Davis 
v. Elmore, 40 S. C. 533, 19 SH 204. 

Wash.—Fender v. McDonald, 54 
Wash. 130, 102 P 1026. 

[a] Sufficiency and scope of par- 
ticular exceptions.—(1) An exception 
that the court erred “in refusing de- 
fendant’s motion for a new trial’ is 
too general for consideration on ap- 
peal. Levi v. Gardner, 53 S. C. 24, 
30 SE 617; Swearingen v. Hartford 
Ins. Co., 52 S. C. 309, 29 SE 722; Tuck- 
er v. Charleston, ete., R. Co., 51 S. Cc. 
306, 28 SE 943. (2) And an exception 
alleging error in’refusing a motion 
for new trial ‘on the grounds set 
forth in said motion, and given 
above,” is insufficient. Fowler v. Har- 
rison,, 64°S.,C.°811,,-42 (SE. 159.7'.@) 
A general exception to the denial of 
a motion for new trial, “to which rul- 
ings of the court the defendants duly 
and severally except,’ is not avail- 
able for any purpose. Fender v. 
McDonald, 54 Wash. 130, 102 P 1026. 
(4) An exception that the court over- 
ruled a motion to set aside the ver- 
dict, on the* ground that it “was 
against the evidence, the weight of 
the evidence, and the law, and the 
damages were excessive,” raises no 
question of law. Dugan vy. Stanch- 
field, 167 Mass. 459, 45 NE 919. (5) 
An exception to the allowance of a 
motion for a new trial, merely stating 
that “said attorneys appeared in open 
court, and excepted to the action of 
the court in granting said motion, 
and in setting aside said verdict,”’ 
does not raise the question of the 
sufficiency of the notice of the mo- 
tion to the opposite party. Dillard v. 
Savarey 9S. Ala, .o98s 3) ns ol 4s (6) 
Where the only exception taken was 
to the denial of a motion for a new 
trial, made upon the ground that the 
verdict was contrary to the law and 
the evidence, a judgment pursuant to 
the verdict will not be reversed if it 
appears that there was sufficient evi- 
dence to sustain the verdict upon any 
admissible theory of the case. Mc- 
Cann v. Meehan, 53 Wis. 541, 11 NW 
52. (7) In an action for rent, an 
exception to the refusal of a motion 


” 


der denying a new trial that plaintiffl|for a new trial, on the ground that 
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Omission to except to the allow- 


ance of an amendment to a motion for a new 
trial does not preclude an exception to the grant- 
ing of the motion on one of the grounds stated 
in the amendment.®® 

[§ 866] 2. Necessity and Sufficiency of Motion 
as to Particular Errors or Rulings—a. In General. 
Of course a new trial is necessary for a review 
of particular rulings or decisions in those cases only 
in which such a motion may be made, and for the 
review of those rulings or errors only which are 
properly grounds for a new trial.>? 
hand, however, a motion for a new trial is not in 


On the other 


plaintiff refused to remit from. the 
verdict the amount of rent which it 
is alleged that plaintiff received from 
one who rented the premises for the 
remainder of defendant’s term after 
defendant had abandoned them, raises 
no question of law for the supreme 
court, when the question of fact has 
been properly submitted to the jury. 
Cantrell v. Fowler, 32 S. C. 589, 10 
SE 934. (8) And an exception to the 
denial of a motion to set aside a ver- 
dict as against the law and evidence 
presents no question of law. Lally 
v. Prudential Ins. Co., 75 N. H. 188, 
72 A 208. (9) However, on appeal 
from a refusal of a new trial, excep- 
tions need not he filed that the jury 
found contrary to certain charges of 
the court, as that is included in the 
general ground that the verdict is 
contrary to law. Athens Mfg. Co. v. 
Rucker, 80 Ga. 291, 4 SE 885. (10) 
And the trial judge’s failure to exer- 
cise his discretion in passing on a 
motion for new trial will. be reviewed, 
although not averred in the bill of 
exceptions or made the subject of a 
special exception. Macon, etc., R. Co. 
v. Anchors, 140 Ga. 531, 79 SE 153. 
(11), Under. Code” Ciw. Proc. $193; 
which provides that a new trial may 
be granted “for error in law occurring 
at the trial, and excepted to by the 
party making the application,’ and § 
414, which provides that “exceptions 
taken to opinions or decisions of the 
district and county courts overruling 
ites 28 motions Lornew trials=>,... cos 
shall be allowed, and the party ex- 
cepting may assign for error any 
opinion so excepted to,” error can be 
assigned on appeal upon the excep- 
tion to the overruling of a motion 
for a new trial, based upon an alleged 
error in an instruction duly excepted 
to. | Greeley, etc., R., Co. v. Yeager, 
IsColo. 3457 185P) 2115 

55. McKee v. Jones Dry Goods UCo., 
152 Mo. A. 241, 132 SW.1191. 

[a] Exceptions to one order over- 
ruling two motions saves for review 
the ruling on both. Mugan v. Wheel- 
er, 241 Mo. 376, 145 SW 462; Sotham 
v. Drovers Tel. Co., 239 Mo. 606, 144 
Sw 428. 

56. Turley v. Griffin, 106 Iowa 161, 
76 NW 660. 

57. Ill—George B. Swift Co. v. 
Gaylord, 126 Ill. A. 281 [rev on other 
grounds 229 Ill. 330, 82 NE 299], 


Ind.—Goodrich v. Stangland, 155 
Ind. 279, 58 NE 148, 
Kan.—McDermott v. Halleck, 65 


Kan. 403, 69 P 335; Dreese v. Myers, 
52 Kan. 126, 34 P 349, 39 AmSR 336. 
Mont.—Beach v. Spokane Ranch, 
etc., Co., 21 Mont. 7, 52 P 560. 
Nebr.—Deere v. Eagle Mfg. Co., 49 
Nebr. 385, 68 NW 504. ‘ 
Oh.—Stone vy. Bank, 8 Oh. Cir. Ct. 


636, 4 Oh. Cir. Dec. 354. 


Okl.—Powell v. Nichols, 26 Okl. 734, 
110 P 762, 29 LRANS 886. And see 
Williamson v. Adams, 31 Okl. 503, 122 
P 499; Bond v. Cook, 28 Okl. 446, 114 
Pai2ze. 

Causes and proceedings in which 
new trials may be granted see New 
Trials [29 Cye 728 et seq.] 

Grounds for new trial see New 
Trial (29 Cyc 759 et seq.] 
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all jurisdictions necessary for a review of every 
ruling or error which might properly be made a 
eround of such a motion.®8 Therefore whether a 
motion for a new trial is necessary in order that 
a ruling or error may be reviewed depends upon 
the statutes and practice in the particular juris- 
diction.>° 

Motions. In some jurisdictions it is held that, 
as a new trial is a reéxamination of an issue of 
fact arising on the pleadings, the filing and de- 
termination of a motion for a new trial of a con- 
tested question of fact not arising upon the plead- 
ings, but arising upon a motion, are not necessary 
to authorize the court to review the order on the 
hearing.°° In Missouri, where motions in a cause 
are mere adjuncts to the original proceeding, mo- 
tions for new trial are not deemed necessary, and 
the appellate court will review them on proper 
exceptions preserved; but, where motions are more 
than such adjuncts, motions for new trial are re- 
quired to authorize a review of the action of the 
court on appeal, and in both instances exceptions 
must be taken at the time of the ruling complained 
of, or no review thereof can be had.*4 

Mandamus. As the issuance of a peremptory 
writ of mandamus without notice is not a trial, it 
is not necessary to present a motion for a new trial 
in order to obtain a review of the action of the 
court in allowing or refusing such writ.°* But in 
some jurisdictions, where the allowance of a per- 
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issue of fact, an overruled motion for new trial is 
a necessary part of the transcript on appeal to re- 
verse the judgment sustained by the pleadings.®* 

Intervention. A motion for a new trial is not 
necessary to obtain a review on error of an order 
refusing to permit a third person to intervene in 
an action, such refusal being based on a considera- 
tion of the petition alone, without issues joined 
or trial Soe: 

Judgment rendered by default. As a motion for 
a new trial does not he in the case of a judgment 
rendered by default, errors oceurring in such a ease 
need not be presented to the lower court by such 
a motion in order that they may be reviewed on 

appeal.® 

[§ 867] b. Proceedings before Trial or Hearing 
—(1) In General. Although it has been held that 
errors of law occurring prior to the commence- 
ment of a trial need not be assigned as grounds 
for a new trial,°* this is not universally true. On 
the contrary there are errors or irregularities which 
in some jurisdictions cannot be reviewed on appeal 
unless they have been assigned as cause for a new 
trial,°* as, for example, error or irregularity in 
compelling appellant to go to trial before the cause 
was put at issue;®* in overruling a motion for a 
change of judge;®® in overruling objections made 
to the manner of appointing a special judge and 
of a motion to remand the cause to the regular 
judge;7° in the setting aside, by the court of its 


emptory writ of mandamus results from a trial of an ‘ own motion, of a submission of the cause to the 


58. Drought v. Poage, 3 Ga. A. 178,;63 SE 270. 
59 SH 728. 


(7) The same is true of 
a ruling sustaining or overruling a/v. Swan, 3 Wyo. 356, 23 P 743. 


Wyo.—Cheyenne First Nat. Bank 


59. [a] In Georgia (1) a party dis-} demurrer, or allowing‘ or disallowing 61. Hemm v. Juede, 153 Mo.. A. 


satisfied with a verdict cannot, with- 
out filing a motion for a new trial, 
properly bring to the supreme court 
for review any “ruling, order, deci- 
sion, or charge” of the court below 
which did not, either singly or in con- 
nection with another or others, neces- 
sarily control the finding against 
plaintiff in error. Ocean Steamship 
Co. v. Hamilton, 112 Ga. 901, 38 SH 
204. (2) In order to obtain the re- 
versal of a judgment, where the party 
against whom the verdict has been 
rendered sues out a bill of exceptions 
without moving for a new trial he 
must show not only that error was 
committed but also that such error 
resulted in the adverse verdict. Wes- 
tern, etc., R. Co. v. Callaway, 111 Ga. 
889, 36 SE 967. (3) And where there 
is no motion for a new trial, and 
none of the charges excepted to 
necessarily controls the verdict 
against plaintiff in error, such 
charges, even if for any reason in- 
applicable or erroneous, afford no 
cause for reversing the judgment of 
the court below. Ray v. Morgan, 112 
Ga. 923, 38 SE 335; Smith v. Smith, 
11? AGA SNe oe SH MA0 Ts 14) = eohe 
sufficiency of the evidence to sustain 
a verdict will not be considered by 
the supreme court upon a direct bill 
of exceptions; but the question must 
be raised and passed upon by mo- 
tion for new trial. Mulherin v. Ken- 
nedy, 120 Ga. 1080, 48 SH 437; Bacon 
v. Jones, 117 Ga. 497, 43 SE 639. 
(5) But a party dissatisfied with a 
verdict can, without filing a motion 
for new trial, bring up for review 
by a direct bill of exceptions any 
ruling, order, or charge of the court 
which necessarily controls the find- 
ing against him. Parker v, Medlock, 
117 Ga. 813, 45 SH 61. (6) A charge 
directing a verdict in favor of either 
party is proper subject matter for 
a direct bill of exceptions, without 
first moving for a new trial. Webb 
v. Hicks, 117 Ga. 335, 43 SE 738; Has- 
kins v. Throne, 101 Ga. 126, 28 SE 
611; Meeks v. Meeks, 5 Ga. A. 394, 


an amendment of a pleading. Haw- 
kins v. Studdard, 132 Ga. 265, 63 SE 
852, 131 AmSR 190; Paulk v. ‘Creech, 
8 Ga, A. 738, 70 SE 145. (8) And a 
failure of the court to sustain a mo- 
tion to dismiss, or to charge that 
plaintiff is not entitled to recover, 
may be taken advantage of by a 
direct bill of exceptions. O’Connor v. 
Brucker, 117 Ga. 451, 48 SE 731. (9) 
If the final judgment of a court from 
which error lies is erroneous from a 
defect appearing on the face, the de- 
fect may be taken advantage of in a 
direct bill of exceptions, containing a 
specific assignment of error, setting 
forth the defect. Epping v. Colum- 
bus, 117 Ga. 263, 43 SE 803. (10) 
And direct exception may be taken to 
the refusal of a judgment which, had 
it been granted, would have been final 
and have terminated the case in favor 
of the movant. Head v. Marietta Gu- 
ano Co., 124 Ga. 983, 53 SE 676. (11) 
The denial of a nonsuit is a decision 
from which a direct ‘bill of excep- 
tions may be taken, unless the case 
results in a mistrial, since the deci- 
sion complained of, had it been ren- 
dered as claimed by plaintiff in er- 
ror, would have been a final disposi- 
tion of the cause. Ocean Steamship 
Co. v. McDuffie, 6 Ga. A. 671,65 SE 703. 
(12) Where a judgment is claimed to 
be erroneous because of facts appear- 
ing both of record and dehors the 
record, it can be excepted to directly 
by bill of exceptions, or set aside on 
motion for a new trial. Drought v. 
Poage, 3 Ga.’ A. 178, 59 SE 728. 

60. Kan.—McDermott v. Halleck, 
65 Kan. 403, 69 P 335; Dreese v. My- 
ers, 52 Kan. 126, 34 P 349, 39 AmSR 
326; Cook v. Larson, 47 Kan. 70, 27 P 
inigy 

Mont.—Beach vy. ee Ranch 
ete., Co., 21 Mont. 7, 52 P 560. 
87Ohs Cine 
636, 4 Oh. Cir. Dec. 354. 

Okl.—Williamson v. Adams, 31 Okl. 
503, 122 P 499; Bond v. Cook, 28 Okl. 
446, 114 P 7235 Powell v. Nichols, 26 
Okl. 734, 110 Pp 762, 29 LRANS 886. 


259, 133 SW 620; Lilly v. Menke, 92 
Mo. A. 354. 

62. Horton vy. State, 60 Nebr. 701, 
84 NW 87; Terr. v. Browne, 7 N. M. 
568,31 2 4116. 

63. State v. Wilson, 85 Nebr. 574, 
123 NW 1053. And see School Dist. 
No. 14 v. School Dist. No. 4, 64 Ark. 
483, 43 SW 501. See also Mandamus 
[26 Cye 504]. 

64. Deere v. Hagle Mfg. Co., 49 
Nebr. 385, 68 NW 504. 

65. Goodrich y. Stangland, 155 Ind. 
279, 58 NE 148. See New Trial [29 
Cyc 724 text and note 25]. 

66. Hare v. Shaw, 84 Ark. 32, 104 
SW 931; Leach vy. Prebster, 39 Ind. 
492. And see New Trial [29 Cyc 760]. 

[a] In Arkansas, under Kirby Dig. 
§ 6215, defining a motion for a new 
trial to be a reéxamination in the 
same court of an issue of fact after 
a verdict or decision, and providing 
that the former verdict or decision 
may be vacated and a new trial 
granted, the hearing of a preliminary 
motion to dismiss the action be- 
cause of the illegality of plaintiff 
guardian’s appointment is not such a 
trial of the case upon its merits as 
requires him to move for a new trial 
before appealing from a judgment 
dismissing the action. Hare v. 
Shaw, 84 Ark. 32, 104 SW 981. 

67. See cases infra this and fol- 
lowing sections. 

68. Hiatt v. Renk, 64 Ind. 590. . 

69. Siebert vy. State, 95 Ind. A471 
Knox y. Golding, 46 Ind. A. 634, 91 
NE 857, 92 NE 986. 

fa ‘Where judgment rendered by 
default.—But the overruling of an 
application for a change of judge, 
made in an action in which judgment 
was rendered by default, may be con- 
sidered on appeal without having 
been presented to the trial court by 
motion for new trial, as such motion 
does not lie on judgment by default. 
Goodrich v. Stangland, 155 Ind. 279, 
58 NE 148. 

70. Walb v. Eshelman, 176 Ind, 
253, 94 NE 566. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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court, leaving it to stand for trial as if no sub- 
mission had been made;"! in overruling a motion to 
strike a case from the docket;7? and in overruling 
a motion for a change of venue or removal of a 
cause,’® or for a continuance.’ 

[§ 868] (2) Change of Venue. In some juris- 
dictions error in granting or refusing a change 
of venue must be made the ground of a motion 
for a new trial as a condition precedent to the 
right to a review of that question on appeal;7> and 
the same is true of the ruling on a motion to re- 
mand a cause to the court from which the venue 
has been changed,’® and of error in rescinding an 
order remanding the cause."7 On the same prin- 
eiple error in overruling a petition to remove a 
eause to the federal court is not available on ap- 
peal in such jurisdictions unless assigned as a rea- 
son for a new trial.§ 

[§ 869] (8) Continuance. In a number of juris- 
dietions the action of the court in granting or re- 
- fusing a continuance cannot be assigned for error 
in the reviewing court, unless made the basis of 
a motion for new trial in the court below;"? but 
in one state it has been held that, when the court 
below errs in refusing a continuance and an ex- 
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ception is taken and made a part of the record 
by a regular bill of exceptions signed by the judge, 
there is no imperative necessity for the motion 
for new trial to bring the point before the ap- 
pellate court ;*° and in another state it has been held 
that where in a justice’s court an application for 
a continuance has been made and refused by the 
court, alleged error growing out of such refusal 
may be reviewed without any motion for new trial.+ 
A party cannot complain of the trial of a cause 
at the term to which it was continued, although 
the time of holding such term was changed with- 
out his knowledge, where he did not move for a 
new trial, or to set aside the judgment on a show- 
ing of the reasons for his absence, and that his 
defense was meritorious.®? 

[§ 870] ¢. Rulings and Objections in Regard to 
Pleadings—(1) Declaration, Complaint, or Petition 
in General.*? To authorize the appellate court to 
review the action of the court below, on demurrer, 
exceptions, or other objection, in holding a pleading 
sufficient or insufficient to state a cause of action, 
it is not necessary to assign such ruling as error 
in the motion for new trial.8* This doctrine has 
been held to apply whether the sufficiency of the 


71. Mattingly v. Paul, 88 Ind. 95. Cal.—Pilot Rock Creek Canal Co. v.;tion would not be considered on ap- 

72. Missouri, etc. R. Co. v. Mc-| Chapman, 11 Cal. 161. peal. State v. Powell, (Iowa) 113 
Clellan, 35 Okl. 609, 130 P 916. Ill.—Metropolitan L. Ins. Co. v. Mo-| NW 761. 

73. See infra § 868. ravec, 116 Ill. A. 271 [rev on other 80. Beatty v. Sylvester,- 3 Nev. 

74, See infra § 869. ; grounds 214 Tll. 186, 73 NE 415]; | 228. 

75. Cleveland, ete., R. Co. v. Smith, |} Lichliter v. Russell, 89 Ill. A. 62. 81. Cook vy. Larson, 47 Kan. 70, 72, 


177 Ind. 524, 97 NE 164; Scanlan v. 
Stewart, 138 Ind. 574, 37 NE 401, 38 
NE 401; Bement v. May, 135 Ind. 664, 
34 NE 327, 35 NE 387; Mannix v. 
State, 115 Ind. 245, 17 NE 565; Nor- 
wood v. Harness, 98 Ind. 134, 49 AmR 
739: Siebert v. State, 95 Ind. 471; 
Jones v. Rittenhouse, 87 Ind. 348; 
Caldwell v. Fayette County, 80 Ind. 
99; Bane v. Ward, 77 Ind. 153; Walker 
v. Heller, 73 Ind. 46; Berlin v. Ogles- 
bee, 65 Ind. 308; Knarr v. Conaway, 
53 Ind. 120; Horton v. Wilson, 25 
Ind. 316; Knox v. Golding, 46 Ind. 
A. 634, 91 NE 857, 92 NE 986; Her- 
cules Torpedo Co. v. Smith, 44 Ind. 
A. 253, 87 NE 254; Bonham v. Doyle, 
39, clnd: As =438,9/ 70 ENEY 85950079 INE 
458; Citizens St. R. Co. v. Shepherd, 
29 Ind. A. 412, 62 NE 300; Bogue v. 
Murphy, 2% Ind. A. 292, 61 NE 957; 
Chicago, etc., R. Co. v. Weeks, 27 Ind. 
An= 4385.60 NEM nt23 > Chicazo, etc., RR. 
Go. vw Curless;,27 Ind. JA. . 306,760 
NE 467; State v. Alred, 115 Mo. 471, 
22 SW 363; Wolff v. Ward, 104 Mo. 
127, 16 SW 161; Klotz v. Perteet, 101 
Mo. 213, 13 SW 955. : 

[a] Where, however, judgment is 
entered on default, error based on 
the action of the trial court on a 
motion for change of venue need not 
be assigned in the motion for new 
trial to authorize review on appeal. 
Houser v. Laughlin, 55 Ind. A. 563, 
104 NE 309. . 

{[b] Waiving defects in affidavit.— 
A motion for new trial which does 
not set up a change of venue as a 
ground therefor waives any defect in 
the affidavit on which the change of 
venue was based. Wilson v. Johnson, 
145 Ind. 40, 38 NE 38, 43 NE 930. 

76, Goodrich v. Stangland, 155 Ind. 
279, 58 NE 148; Indianapolis St. R. 
Co. v. Seerley, 35 Ind. A. 467, 72 NE 
169, 1034. 

77. Sidener v. Davis, 87 Ind. 342. 

78. Southern R. Co. v. Elliott, 170 
Ind. 273, 82 NE 1051 [transf (A.) 81 
NE 1180]; Southern R. Co. v. Sittasen, 
166 Ind. 257, 76 NE 973 [rev (A.) 74 
NE 898]; Hercules Torpedo Co. v. 
Smith, 44 Ind. A. 253, 87 NE 254; 
Southern R. Co. v. Roach, (Ind. A.) 


Hq NE} 606) .88) ind) Al) 24, 73) NE 
201. 

79. Ark.—Watts v. Cohn, 40 Ark. | 
114. 


Ind.—Robinson y. Glass, 94 Ind. 
211; Continental I. Ins. Co. v. Kess- 
ler, 84 Ind. 310; Bratton v. Bratton, 
79 Ind. 588; Morgan v. Hyatt, 62 Ind. 
560; Westerfield v. Spencer, 61 Ind. 
339; Arbuckle v. McCoy, 53 Ind. 63; 
Carr v. Eaton, 42 Ind. 385; Hughes v. 
Ainslee, 28 Ind. 346; Popham v. Sni- 
der, 17 Ind. 149; McCammock v. 
Clark, 16 Ind. 320; Downing v. Evans- 
ville, etc., Straight Line R. Co.; 13 
Ind. 148; Kent v. Lawson, 12 Ind. 
675, 74 AmD 233; Cronin v. Logans- 
port Daily Reporter Co., 50 Ind. A. 
263, 98 NE 303; Adams v. Ulsh, 26 
Ind. A. 516, 60 NE 162. | 

Iowa.—State v. Powell, 113 NW 761. 

Kan.—Topeka v. Smelser, 5 Kan. A. 
95, 48 P 874. 

Ky.—French v. Sewell, 18 KyL 928. 

Mo.—Handy y. McClellan, 156 Mo. 
A. 454, 137 SW 280; State v. French, 
47 Mo. A. 474; Jones v. Missouri Pac. 
R. Co., 31 Mo. A. 614; MeMurdock v. 
Kimberlin, 23 Mo. A. 523. 

Okl.—Walton vy. Kennamer, 39 OkI. 
629; 136 P 584, 

Tex.—San Antonio vy. Ashton, (Civ. 
Ap Loom O War eloue. Inoni insin Oo. svi 
Wicker, (Civ. A.) 54 SW 294 [aff 
93 Tex. 397, 55 SW 741]. 

Compare Pearson y. Gullans, 81 
Wash. 57, 142° P 456 (holding that 
complainants were not entitled to a 
reversal for a denial of a continuance 
where they made no showing of prej- 
udice on a motion for a new trial). 

[a] Sufficiency of motion.—(1) An 
allegation of error in overruling a 
motion for new trial presents for re- 
view the action of the court in re- 
fusing a continuance asked because 
the case was pending in the supreme 
court, one of the grounds for new 
trial being alleged error in proceed- 
ing with the trial while the cause 
was pending in the supreme court, 
“as set forth in defendant’s motion 
for a continuance.’ Topeka v. Smel- 
ser, 5 Kan. A. 95, 48 P 874. (2) But 
where a motion for a new trial set 
out that defendants were unable to 
have an important witness present 
who was confined to her bed with ill- 
ness, but it did not appear that a 
postponement of the trial was asked, 
and it was not shown what defend- 
ants expected to establish by her 
testimony, it was held that the ques- 


27 P 113 (where it was said: “The 
application for the continuance, and 
the affidavit in support thereof, be- 
came a part of the record in the 
justice’s court, and when brought up 
to the district court and to this court 
by the bill of exceptions, the alleged 
error complained of is apparent upon 
the record, and needs no motion for 
new trial to bring it to the attention 
of, the court’). 

82. Guerra v. Guerra, (Tex. Civ. 
Ain 158: SW e191. 


83. See also infra § 875. 
abt Ark.—Clark v. Hare, 39. Ark. 
258 


Ill— George B. Swift Co. v. Gay- 
lord, 126 Ill. A. 281 [rev on other 
grounds 229 Ill. 330, 82 NE 299]. 

Ind.—Craig v. Ensey, 63 Ind. 140; 
Gray v. Stiver, 24 Ind. 174; Rodgers 
v. Lacey, 23 Ind. 507; Kent v. Law-= 
son, 12 Ind. 675, 74 AmD "233. 

Kan.—Nute v. American Glucose 
Co.,/ 55. Kan. 225;°-40- PRP 279: Dedse 
City Water Supply Co. v. Dodge City, 
bow Kany 60} “39° -P2219.-Ritehie tye 
Kansas, ete., R. Co., 55 Kan. 36, 39 
P 718; Earlywine v. Topeka, ete. R. 
Co., 43 Kan. 746, 23 P 940; Barber 
Asphalt Pav. Co. v. Topeka, 6 Kan. 
A. 133, 50 P 904; Oakland Home Ins. 


Cos v. Allen, 1>Kan., A. 108, 40 P 
Ky.—Simms v. Lanehart, 38 SW 


490, 19 KyL 1439; Bogenschutz v. 
Smith, 3 SW 800; Neff v. Burch, 15 
Kyl 812; Fahrenholtz v. Eclipse Sew- 
ing Mach, Co., 10 KyL 153. 

Mo.—Interstate R. Co..v. Missouri 
Riverete,, sR. Con 2515 Mom 707s r15 8 
SW 349; State v. Thompson, 149 Mo. 
441, 51 SW 98; Childs v. Kansas City; 
ete., ‘R. Co.; 117 Mo! 414, 23 Sw 3733 
Jones v. Alf. Bennett Lumber Co., 
175 Mo. A. 26, 157 SW 864. 

Nebr.—Sutton First Nat. Bank vy. 
Sutton Mercantile Co., 77 Nebr. 596, 
110 NW 306; Eccles v. U. S. Fidelity, 
etc., Co., 72 Nebr. 439, 100 NW 942; 
Scarborough v. Myrick, 47 Nebr. 794, 
66 NW 867; Farris v. State, 46 Nebr. 
857, 65 NW 890; Schmid v. Schmid, 
37 Nebr. 629, 56 NW 207; Hays ‘v. 
Mercier, 22 Nebr. 656, 35 NW 894; 
O’Donohue v. Hendrix, 13 Nebr. 255, 
13 NW 215. 

Okl.—Dunn y. Claunch, 15 Okl. 27, 
T8eP 388. 
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pleading is called in question by aemurrer or ex- | 


ception,®® by motion to dismiss for insufficiency of 
the pleading,®® by objection to the introduction of 
any evidence on the ground that a cause of action 
was not stated,°’ on motion to set aside a judgment 
for failure of a petition to state a cause of action,®® 
or on motion for judgment on the pleadings.®® So, 
where the facts stated in the petition neither au- 
thorize nor justify the judgment or decree rendered, 
the case will be reversed and the appeal dismissed 
notwithstanding the absence of a motion for new 
trial.°° The reason on which this rule is based 
is that the pleadings are a part of the record, and, 
as was previously shown, no motion for new trial is 
necessary to authorize a review of errors apparent 
of record.°t 

[§ 871] (2) Answers, Cross Complaint, Pleas, 
and Subsequent Pleadings in General.°? A motion 
for a new trial is not necessary for a review of 
the question whether an answer, cross complaint, 
plea, or subsequent pleading states a cause of ac- 
tion or defense or is otherwise sufficient.°? And 
error in rejecting an answer denying the truth of 
an affidavit in attachment is available without a 
motion for a new trial on that ground.®* So, a 
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party may, without exception and motion for a new 
trial, take advantage in the appellate court of an 
error committed by the trial court in permitting a 
plea to be filed, where the record shows that such 
party objected to the filing of such plea in the 
trial court, and this rule is equally applicable to 
the filing of a replication.®%® But it has been held 
that a motion for a new trial is necessary to present 
for review the overruling of a plea in abatement.”® 

[§ 872] .(8) Amendments. In some jurisdictions 
rulings of the trial court in allowing or refusing 
to allow an amendment of a pleading must be com- 
plained of in the motion for new trial to authorize 
a review thereof on appeal." 

[§ 873] (4) Rulings on Motion to Strike Out. 
In some jurisdictions it is held that the action of 
the court in striking out or refusing to strike 
out a pleading or part thereof must be made a 
ground of motion for a new trial in order that it 
may be reviewed on appeal.®® 

[§ 874] (5) Variance. It has been held that ob- 
jections on the ground of variance must be raised 
by motion for new trial in order that they may 
be considered on appeal,®°® and the objection by de- 
fendant that the declaration does not state a part- 


Tenn.—Wise v. Morgan, 101 Tenn. 91. See cases in preceding notes | 246 Mo. 501, 152 SW 43; Sotham v. 


273, 48 SW 971, 44 LRA 548. and supra § 861. 


Tex.—Trotti v. Kinnear, (Civ. A.) 92. See also infra § 875. 


Drovers Telegram Co., 239 Mo: 606, 
144 SW 428; Lorts v. Wash, 175 Mo. 


144 SW 326. 93. Ark.—Anthony v. Sills, 111] 487, 75 SW 95; Williams v. Chicago, 


W. Va.—Spence v. Robinson, 35 W. 
Va. 313, 13 SE 1004; Brown v. Brown, 
29 WwW. Va. _777,..2, SE. 808; State v. 
Phares, 24 W. Va. 657. 

McDowell, 3 


Wyo.—Perkins  v. 
Wyo. 328;.23-P 71, 

85. Ark.—Clark v. Hare, 39 Ark. 258 

Ind.—Smith.v. Smith, 77 Ind. 80; 
Gray v. Stiver, 24 Ind. 174; Rodgers 
v. Lacey, 23 Ind. 507. e 

Ind. T.—Brought v. Cherokee Na- 
tion, 4 Ind. T.. 462,69 SW 937. [aft 
129 Fed. 192, 68 CCA _ 350]. 

Kan.—Earlywine v. Topeka, etc., R. 
Co., 48 Kan. 746, 23 RP 940. 

Ky.—Bogenschutz v. Smith, 3 SW 
800; Crouch v. Crouch, 12 KyL 940. | 

Mo.—Interstate R. Co. v. Missouri 
River, ete., R. Co., 251 Mo. 707, 158 
SW 349; Shohoney v. Quincy, etc., 
R. Co., 231 Mo. 131, 132 SW 1059; Ann 
Cas1912A 1143; Diener v. Star-Chroni- 
cal Pub. Co., 230 Mo. 613, 132 SW 
1143, 33 LRANS 216; Houtz v. Hell- 
man, 228.Mo. 655, 128 SW 1001; Dy- 
sart v. Crow, 170 Mo. 275, 70 SW_689; 
Cape Girardeau, etc., R. Co. v. Win- 
gerter, 124 Mo. A. 426, 101 SW 1113; 
Crow v. Reliable Jewelry Co., 116 
Mo. A. 624, 92 SW 742. 

Nebr.—Scarborough v. Myrick, 47 
Nebr. 794, 66 NW 867; O’Donohue v. 
Hendrix, 13 Nebr. 255, 13 NW 215. 

Tenn.—Wise v. Morgan, 102 Tenn. 
273, 48 SW 971, 44 LRA 548. 

Tex.—Stein Double Cushion Tire 
Coxv, Wm,.-T. Fulton "Go.,. (Civ. A.) 
159 SW 1013; Davis v. Parks, (Civ. 
A.) 157 SW 449; Cooper Grocery Co. 
v. Blume, (Civ. A.) 156 SW 1157 
(supplemental petition); Bailey v. 
Arnold, (Civ. A.) 156 SW 531; South- 
western Tel., etc., Co. v. Givens, (Civ. 
A.) 139 SW 676; Stockton vy. Brown, 
(Civ. A.) 106 SW 423. 

Wyo.—Perkins v. McDowell, 3 Wyo. 
$285 -2eubih. 

But compare White v. Chicago, etc., 
R. Co., 145 Iowa 389, 124 NW 162 [op 
mod reh 126 NW 119]. 

g6. Craig v. Ensey, 63 Ind. 140. 

87. Dodge City Water-Supply Co. 
y. Dodge City, 55 Kan. 60, 39 P 219. 

88. Childs v. Kansas City, etc., R. 
Co., 117 Mo. 414, 23 SW 373. 

g9. See infra § 875. 

90. Bagby v. Emberson, 79 Mo. 
139; Bixby v. Jewell, 72 Nebr. 755, 
101 NW 1026; Ames v. Parrott, 61 
Nebr. 847, 86 NW 5038. And see in- 
fra 26 “S75; 


Ark. 468, 164 SW 117; Clark v. Hare, 
39 Ark. 258. 

Ill.— George B. Swift Co. v. Gay- 
lord, 126 Ill. A. 281 [rev on other 
grounds 229 Ill. 330, 82 NE 299]. 

Ind.—Smith v. Smith, 77 Ind. 80; 
Gray v. Stiver, 24 Ind. 174. 

Mo.—Houtz v. Hellman, 228 Mo. 
655, 128 SW 1001. 

Tex.—May v. Waniger, (Civ. A.) 
164 SW 1106 (sustaining exceptions 
to answer). But see Murphy v. Earl, 
(Civ. A.) 150 SW 486 (holding that 
the error, if any, in overruling a 
general demurrer to the answer is not 
fundamental error and cannot be con- 
sidered without a motion for a new 
trial). 

W. Va.—Spence v. Robinson, 35 W. 
Va. 313, 13 SE 1004. 

94. Fleming v. Dorst, 18 Ind. 493. 

95. Quaker, City... Nat.. Bank» ww. 
Showacre, 26 W. Va. 48. 

96. Burgen v. Dwinal, 11 Ark. 314. 
Contra Bohanan v. State, 15 Nebr. 
209, 18 NW 129. 

97. Stainback v. Henderson, 79 
Ark. 176, 95 SW 786; Morgan v. 
Hyatt, 62 Ind. 560; German Say. Inst. 
Vv. Jacoby,. 97 Mo. 617%, 12 SW. 256; 
Howard v. Haas, 139 Mo. A. 591, 123 
SW 1048; Martin v. Bennett, 139 Mo. 
A. 237, 122 SW 779; Kirby v. Wa- 
bash R. Co., 85 Mo. A. 345; Schaefer 
v. Green, 68 Mo. A. 168; Foster v. 
Winstanley, 39 Mont. 314, 102 P 574. 

{a] Ground of objection.—The 
ground of motion for a new trial, as- 
signing error cn the allowance of an 
amendment to an answer, will not be 
considered where it does not appear 
what objection was urged when the 
amendment was offered. Burdette v. 
Crawford, 125 Ga. 577, 54 SE 677. 

[b] Exceptions to supplemental 
petition. But in Texas, under Rev. 
Civ. St. (1911) art 2062, a motion for 
a new trial is not necessary to pre- 
sent for review alleged error in sus- 
taining exceptions to a supplemental 
petition. Cooper Grocery Co. vy. 
Blume, (Tex. Civ. A.) 156 SW 1157. 

98. Ida.—Perkins v. Loux,'14 Ida. 
607, 95 P 694. 

Ind.—Trippe v. Carr, 80 Ind. 371. 

Ky.—Royer Wheel Co. v. Dunbar, 
76 SW 366, 25 KyL 746; Simpson y. 
Carr, 76 SW 346, 25 KyL 849. 

Mo.—Interstate R. Co. v. Missouri 
River, etc., R. Co., 251. Mo. 707, 158 
SW 349; Barrett v. Stoddard County, 


ete., R. Co., 112° Mol 463, 120"S Ww -631), 
34 AmSR 403; Childs v. Kansas City, 
etc., -R.-'Co., 17 «SW 94? Alcock? wv: 
Acock, ‘57 Mo.,7154:)" Anderson iv. 
Stapel, 80 Mo. A. 115; Palmer v. 
Shenkel, 50 Mo. A. 571; Crow v. 
Stevens, 44 Mo. A. 137; Boatmen’s 
Sav. Bank v. MecMenamy, 35 Mo. A. 
198; State v. Shobe, 23 Mo. A. 474. 
Nebr.—Caproon v. Mitchell, 77 
Nebr. .562, 110 NW 378. But com- 


pare Anderson v. Union Stock Yards 


Co., 84 Nebr. 305, 120 NW 1124. 

[a] A party who pleads over after 
his motion to strike out pleadings is 
overruled, and tries the case on in- 
structions following the theory of the 
pleadings, and fails to object to the 
overruling of his motion to strike out 
in his motion for new trial will not 
be permitted to object to such action 
of the trial court on appeal. Ander- 
son v. Stapel, 80 Mo. A. 115. 

[b] In Missouri, however, (1) in 
a comparatively recent decision, no 
allusion being made to the decisions 
above cited, it was held that, where 
a bill of exceptions set out. the por- 
tion of a pleading challenged, the 
motion to strike it out, the ruling of 
the court sustaining the motion, the 
motion to vacate such order, and rul- 


ing thereon, and exceptions properly | 


saved to all such rulings, the action 
of the trial court on such matters 
may be reviewed without a motion 
for new trial having been made. 
Sternberg v. Levy, 159 Mo. 617, 60 
SW 1114, 53 LRA 438. (2) Where a 
motion to strike out matter in a 
pleading fills the office of a demurrer, 
the ruling preserves itself without 
the aid of a motion for a new trial. 
Shohoney v. Quincy, ete., R. Co., 231 
Mo. 131, 132 SW 1059, AnnCasi912A 
1143. See also Jones vy. Manly, 58 
Mo. 559 (holding that, where there is 
a motion to strike out an equitable 
defense, and the action of the court 
thereon, which is preserved in the 
bill of exceptions, reference thereto 
in the motion for a new trial is un- 
necessary, aS in such case the motion 
occupies the same footing as a de- 
murrer). 

{c] In Georgia the ruling upon a 
motion to.strike out cannot be re- 
viewed by a motion for a new trial. 
Hey. v. Malone, 5 Ga. A. 618, 63 SE 

99. Young v. Stevenson, 75 Ark. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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nership liability cannot be raised on appeal, when 
not mentioned in the motion for a new trial or 
in the assignment of errors. 

[§ 875] (6) Other Rulings and Objections. It 
has also been held that, where a trial is had without 
an issue being made on an affirmative answer of 
defendant, the error will not be noticed in the 
supreme court unless a motion for new trial or 
in arrest of judgment was made below;? that, where 
the action of the trial court in refusing to allow 
plaintiff to file an answer to a motion by defendant 
is not made a ground for new trial nor included 
in the assignment of errors, the. supreme court 
will not consider it;? that a motion for new trial 
is necessary to present for review an objection 
that judgment was erroneously taken for want of 
an answer,‘ or that the petition imperfectly de- 
scribed the property in litigation,® or to present 
for review alleged error in the ruling on a de- 
murrer for misjoinder of causes,® on a motion to 
compel plaintiff to elect between counts,’ on a mo- 
tion to make a pleading more definite and certain,® 
or in submitting the case for trial while a demurrer 
remained undisposed of ;® and that, where a verdict 
and judgment have been rendered in the court be- 
low on a declaration containing some good and 
some bad counts, and no objection is made to 
the evidence on a motion for a new trial or in 
arrest of judgment, the verdict will not be dis- 
turbed, but the court will presume that the verdict 


181, 86 SW 1000 (holding that, where 
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and judgment therefor was entered on testimony 
applicable to the good counts only.1® On the other 
hand a motion for a new trial is not necessary 
to preserve for review the question whether the 
pleadings support the judgment,'! or, in some juris- 
dictions, the ruling on a motion for judgment on 
the pleadings,’? or in denying defendant’s motion 
to require a plaintiff to attach to his petition the 
‘instrument sued on or a copy thereof.1* And a 
motion for a new trial is not necessary to obtain 
a review of error on an order refusing to per- 
mit a third person to intervene in an action, such 
refusal being based on a consideration of the pe- 
tition alone, without the issues joined for trial.*4 

[§ 876] d. Proceedings during Trial or Hearing 
—(1) Mode and Conduct of Trial in General. A\l- 
though there are exceptions in some states, the rule 
requiring that errors occurring during the trial 
shall be assigned on motion for a new trial in order 
that they may be reviewed on appeal generally ap- 
plies to all errors which are properly the subject: of 
exception and which do not appear on the record 
proper so as to be reviewable without an excep- 
tion; and it is necessary, therefore, to assign as 
ground for new trial errors in relation to the mode 
and conduct of the trial.1® 

[§ 877] (2) Refusing Jury Trial. Error in sub- 
mitting a cause to a jury?” or in refusing a jury 
trial,1® unless assigned in the motion for new trial 
as one of the grounds for the motion, cannot be 


Contra Interstate | surveyor of another county to locate 


evidence not warranted by the com- 
plaint is admitted over objection, but 
no exception is preserved in a mo- 
tion for a new trial, on appeal the 
pleadings must be considered as 
amended to conform to the evidence) ; 
Wells v. Crawford, 23 Colo. A. 103, 
127 P 914 (holding that a motion for 
new trial, on the ground that the 
judgment is not supported by the 
evidence, does not call the trial 
court’s attention to a variance be- 
tween the complaint and the proof); 
Chicago, etc., R. Co. v. Byrum, 48 Ill. 
A. 41. 

1.. Richman v. South Omaha Nat. 
Bank, 76 Ill. A. 637. 

2. Peru, etc., R. Co. v. Dayton, 18 
Ind. 326; Pavis v. Engler, 18 Ind. 
312; Henly v. Kern, 15 Ind. 391; Mar- 
tindale v. Price, 14 Ind. 115. 

3. Atkison v. Dixon, 96 Mo. 582, 
10 SW 163. t 
. 4. Fuller v. Indianapolis, ete., R. 

Sls Ind. 91: 
ore, Brown v. McKee, 80 Tex. 594, 
16 SW 435. ' ; 

6. MacDonald v. St. Louis Transit 
Co., 108 Mo. A. 374, 83 SW 1001. 

7, Phillips v. Geiser Mfg. Co., 129 
Mo. A. 396, 107 SW_ 471. ' 

8. Garnett, etc., Paper Co. v. Mid- 
Jand Pub. Co., 156 Mo. A. 187, 136 SW 
736; Barker v. Davies, 47 Nebr. 78, 66 
NwW 11. 

9. Miles v. Buchanan, 36 Ind. 490. 

10. Burns vy. Allen, 2 B. Mon. 

Ky.) 246. 

: sae Simms v. Lanehart, 38 SW_490, 
19 KyL 1439; Neff v. Burch, 15 KyL 
812; State v. Thompson, 149 Mo. 441, 
51 SW 98; Bagby v. Emberson, ri] 
Mo. 139; Bixby v. Jewell, 72 Nebr. 
755, 101 NW 1026; Ames v. Parrott, 
61 Nebr. 847, 86 NW 503, 87 AmSR 
536: Farris v. State, 46 Nebr. 857, 65 
NW 890. ; 

12. Wagner v. Atchison, etc, R. 
Co., 73 Kan. 2838, 85 P 299; Sutton 
First Nat. Bank v. Sutton Mercan- 
tile Co., 77 Nebr. 596, 110 NW 306; 
Becker v. Simonds, 33 Nebr. 680, 50 
NW 1129; Healey v. Davis, 32 Okl. 
296, 122 P 157; Manes v. Hoss, 28 
Okl. 489, 114 P 698; Burdett v. Bur- 
dett, 26 Okl. 416, 109 P 922, 35 
LRANS 954; Dunn v. Claunch, 15 


. Co. v. Missouri River, etce., R. Co., 
251 Mo. 707, 158 SW 349 (holding 
that a motion for judgment on .the 
pleadings is a matter of exception 
which must be preserved in a bill of 
exceptions and called to the trial 
court’s attention in the motion for a 
new trial, and the motion and the 
exception to the overruling thereof 
must be preserved by a bill of ex- 
ceptions); Godfrey v. Godfrey, 228 
Mo. 507, 128 SW.970; Murphy v. New 
res Bowery F. Ins. Co., 62 Mo. A. 

13. Hess v. Appleton Mfg. Co., 164 
Mo. A. 153, 148 SW 179. 

14. Deere v. Hagle Mfg. Co., 49 
Nebr. 385, 68 NW 504. 

15. Huffman v. Cauble, 86 Ind. 
591; Cobb v. Krutz, 40 Ind. 323; Shan- 
non v. Stratton, 144 Ky. 26, 137 SW 
850; Ward v. Quinlivin, 65 Mo. 453; 
Cantwell v. Cassville, 130 Mo. A. 102, 
108 SW 1084; Stinchcomb v. Myers, 
28 Okl. 597, 115 P 602. And see cases 
supra § 849 et seq; infra § 877 et seq. 

Errors apparent on record see su- 


pra § 861. 
16. Cal.—Smith v. Sinbad Dev. 
141 


Cowan iCal:  ALh25387104) Pr 7062 
Ind.—Horlacher vy. Brafford, 
Ind. 528, 40 NE 1078; Martin v. Mot- 
Singer, 130 Ind. 555, 30 NE 523; My- 
ers v. Reynolds, 47 Ind, A. 233, 94 NE 


345. 

Ky.—Madisonville, ete, R. Co. v. 
Thomas, 140 Ky. 1438, 130 SW 975; 
Powell v. Weber-Stair Co., 125 SW 


255; Hall v. Haun, 5 Dana 55; Cen- 
re Pass. R. Co. v. Spieth, 10 Kyl 
ol. 

Miss.—Hayes v. Slidell ‘Liquor Co., 
99 Miss. 588, 55 S 356. - 

Mo.—Felver v. Central Electric R. 
Co., 216 Mo. 195, 115 SW 980; Griffin 
v. Regan, 79 Mo. 73; Ward v. Quin- 
livin, 65 Mo. 453; Gillilan v. Schmidt, 
131 Mo. A. 666, 111 SW 611. 

Wyo.—Hogan y. Peterson, 8 Wyo. 
549, 59 P 162. 

Application of rule to particular 
errors or rulings see infra § 877 et 
seq. 

[a]: Appointment of surveyor to 
locate boundary.—On appeal from the 
location of a boundary line, an ob- 
jection that the court appointed the 


and mark the line under the direc- 
tion of the court, not made ground 
for motion for a new trial, cannot 
be presented as an independent as- 
signment of error. Myers v. Rey- 
nolds, 47 Ind. A. 233, 94 NE 345. 

[b] Refusal ta quash writ of re--° 
plevin.—Alleged error in a réplevin 
action in refusing to quash the writ 
cannot be reviewed, where the mo- 
tion for new trial did not assign the 
failure to quash the writ. Hobbs v. 
Williams, 175 Mo. A. 409, 162 SW 334. 

[ec] Trial on holiday.—It is in the 
discretion of the court to continue on 
a holiday the trial of a case which 
has already been begun, and, if de- 
fendant is prejudiced by the absence 
of his witnesses on that day, he 
should show the fact on. motion for 
new trial. Kenton Ins. Co. v. Os- 
borne, 51 SW 306, 21 KyL 330. 

[ad] Trial in absence of counsel.— 
Complaint in the briefs that the trial 
was had in the absence of one of 
plaintiff's attorneys, where not men- 
tioned in the grounds for new trial, 
cannot be considered on appeal. Pow- 
aot v. Weber-Stair Co., (Ky.) 125 SW 


[e] Excluding evidence after trial. 
—To exclude after trial, without no- 
tice to plaintiff, the note sued on and 
admitted in evidence is “an irregu- 
larity in the proceedings of the 
court,” by which a “party was pre- 
vented from having a fair trial,” 
Comp. L. § 5088 subd 1, which can- 
not be reviewed on appeal, such stat- 
utory ground of new trial not hay- 
ing been designated, as required by 
§ 5090, in notice of intention to move 
for new trial. Moddie v. Breiland, 9 
S. D. 506, 70 NW 6387. 

17. Kelley v. Bell, 172 Ind. 590, 
88 NE 58 [aff (A.) 88 NE 773]; Pe- 
den v. Mail, 118 Ind. 556, 560, 20 NE 
446, 493; Jones v. Peters, 28 Ind. A. 
383, 62 NE 1019; Shannon vy. Stratton, 
144 Ky. 26, 137 SW 850; Hogan v. 
Peterson, 8 Wyo. 549, 59 P 162. 

18. Horlacher v. Brafford, 141 Ind. 
528, 40 NE 1078; Huffmond v. Bence, 
128 Ind. 131, 27 NE 347; Ketcham v. 
Brazil Block Coal Co., 88 .Ind. 515: 
Abbott v. Inman, 35 Ind. A. 262, 72 
NE 284; Meloy v. Weathers, 35 Ind. 
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considered. So, the objection that a jury was not 
waived must be brought to the attention of a trial 
court in the motion for a new trial.?® 


[§ 878] 
General. 
ing, summoning, or impaneling of 


(3) Rulings in Regard 


be made the basis of a motion for a new trial to 
entitle the party to complain of the error on ap- 
So refusal of a demand for a jury, other 
than a regular panel,?1 or impaneling a jury and 
forcing a cause to trial in the absence of a party 
must be made the basis of a motion for a new trial 
to authorize a review thereof on appeal.?? 
also been held that, where a juror fails to attend 
and the cause is adjourned to a future day and the 
defaulting juror is brought in and the ease pro- 
ceeds to judgment, any irregularity in the proceed- 


peal.?° 


ings is waived when not made the 


A. 165, 73 NE 924; Brandis v. Gris- 
som, 26 Ind. A. 661, 60 NE 455; Sone 
v. Williams, 130 Mo. 530, 32 SW 
1016s Kansas City, tete.. i. Cony. 
Carlisle, 94 Mo. 166, 7 SW 102; Grif- 
fin) vi Regan, 79,.Mo. 733, Ward Vv. 
Quinlivin, 65 Mo. 453. Contra In re 
Robinson, 106 Cal. 493, 496, 39 P 862 
(where it was held that, where the 
petitioner in proceedings to revoke a 
will goes to trial after his request 
for a jury trial has been erroneously 
denied, a motion for new trial is not 
a condition precedent to a review of 
the error on appeal. The court said: 
“The petitioners were not required to 
move for a new trial in order to have 
this error of the court reviewed. It 
was incorporated in a bill of excep- 
tions, and forms a part of the judg- 
ment-roll, and, like any other error 
appearing on the record of the judg- 
ment, can be reviewed upon a direct 
appeal from the judgment’). 

{a] Refusal to submit issues of 
fact.—Errors assigned in refusing to 
submit issues of fact to a jury can- 
not be considered on appeal where a 
motion for new trial was not made. 
Klotz v. Perteet, 101 Mo. 213, 13 SW 
955. See also Rhodius v. Johnson, 24 
Ind. A. 401, 56 NE 942, | L 

[b] Submission of special findings 
on irrelevant and immaterial mat- 
ters will not be reviewed, unless as- 
signed as error on motion for a new 
trial. Livingston v. Moore, 2 Nebr. 
(Unoff.) 498, 89 NW 289. 

19. Gillian v. Schmidt, 131 Mo. A. 
666, 111 SW 611. ; 

20. Martin v. Motsinger, 130 Ind. 
555, 30 NE 528; Illinois Cent. R. Co. 
v. Burton, 79 SW 231, 25 KyL 1916; 
Fender v. Haseltine, 106 Mo. A. 28, 
79 SW 1018. . 

[a] Ilustrations.—(1) Where ap- 
pellant on motion for a new trial did 
not object on the ground that the 
jury were composed of but eleven 
men, that objection could not be 
raised on appeal. Illinois Cent. R. Co. 
v. Burton, 79 SW 231, 25 KyL 1916. 
(2) The fact that the successful 
party in a suit was a deputy sheriff 
and the court refused to appoint a 
snecial sheriff to summon the jury 
is not ground for reversing the judg- 
ment, where a new trial” was not 
asked on that account. Fender v. 
Haseltine, 106 Mo. A. 28, 79 SW 
1018. 

21. Abbott v. Inman, 35 Ind. A. 
262, 72 NE 284; Chicago, ete., R. Co. 
v. Weeks, 27 Ind. A. 438, 60 NE 723. 

22. Martin v. Motsinger, 130 Ind. 
555, 30 NE 523. 

23. Hall v. Haun, 5 Dana (Ky.) 
55. 

24. Pemiscot Land, etc., Co. v. Da- 
vis, 147 Mo. A. 194, 126 SW 218; 
Mengedoht v. Van Dorn, 48 Nebr. 880, 
67 NW 858; Hastings, etc., R. Co. v. 
Ingalls, 15 Nebr. 123, 16 NW 762. 

25. White v. Carlton, 52 Ind. 371; 
Abshire v. State, 52 Ind. 99; White 
Water Valley R. Co. v. McClure, 29 


In some jurisdictions error in the draw- 
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[§ 879] 


to Jury—(a) In 
new trial.?4 


the jurors must [§ 880] 


It has 
[§ 881] 


ground of a mo- 


Ind: “5365 Acme- Mills, Tete, Co, ve 
Rives, 141 Ky. 783, 133 SW 786; Gil- 
lenwaters v. Culton, 15 Kyl 158; 
Smythe v. Cleary, 11 Kyl 328; Cen- 
tral Pass. R. Co. v. Spieth, 10 KyL 
157; Sammons vy. Hawvers, 25 W. Va. 
678. Compare Clark vy. Thompson, 
99 Ga. 221, 25 SE 247 (holding that 
the court will not consider a ground 
of a motion for a new trial, which 
merely alleges that the trial judge 
“erred in not allowing defendant’s 
attorney to open and conclude, he 
having claimed the right to do so’’). 

26. Morehead Banking Co. v. Wal- 
ter, 121 N. C. 115,.28 SE 253: Shober 
v. Wheeler, 113 N. C. 370, 18 SEH 328; 
Cheak v. Watson, 90 N. C. 302. 

27. Ala.—Western Union Tel. Co. 
v. Rowell, 166 Ala. 651, 51 S 880; 
McCarver v. Doe, 135 Ala. 542, 33 S 
486; Mobile v. Murphree, 96 Ala. 141, 
11S 201. 

Ariz.—Newhall v. Porter, 7 Ariz. 
160, 62 P 689; Miller v. Green, 3 
Ariz. 205, 73 P 399. 

Ark.—Thomas vy. Jackson, 105 Ark. 
353, 151 SW: 521; Kansas City” So. 
R. Co. v. Anderson, 104 Ark. 500, 149 
SW 58; Keller v. Sawyer, 104 Ark. 
334, 149 SW 334; Brown v. Simsboro 
Cash Store, 102 Ark. 531, 144 SW 
928; Fourche River Lumber Co. v. 
Bryant Lumber Co., 97 Ark. 623, 135 
SW 796; King v. Black, 92 Ark. 598, 
124 SW 237; Mullins v. Columbia 
County Bank, 87 Ark. 554, 113 SW 
206; Mitchell v. State, 87 Ark. 486, 
111 SW 806; Sadler-Lusk Trading 
Co. v. Logan, 83 Ark. 512, 104 SW 
205;. Planters’ Mut. Ins. Assoc. v. 
Hamilton, 77 Ark. 27, 90 SW 283, 7 
AnnCas 55; Young v. Stevenson, 75 
Ark: 181, 86 SW 1000; Mt. Nebo An- 
thracite Coal Co. v. Williamson, 73 
Ark. 530, 84 SW 779; Choctaw, etc., 
R. Co. v. Goset, 70 Ark. 427, 68 SW 
879; St. Louis, ete.,.RieCo.\wve Baker, 
67 Ark. 531, 55 SW 941; Pearrow v. 
Gleason, 50 SW 870; Knox vy. Hel- 
lums, 38 Ark. 413; Young vy. King, 
33 Ark. 745; Lambert v. Killian, 27 
Ark. 549; Ward v. Carlton, 26 Ark. 
662; Steck v. Mahar, 26 Ark. 536; 
Graham v. Roark, 23 Ark. 19. 

Cal.—Sprigg v. Barber, 54 P 899 

Patt neh p22 i Cale5i03; Wb beat ois 
Smith v. Smith, 119 Cal. 183, 48 P 
730, 54: P 183. 
Bag pee v. Donovan, 45 Conn. 
Ga.—Fletcher v. Collins, 111 Ga. 
253, 36 SE 646; Irvin v. Corbin, 57 
Ga. 594;-Mitchell v. Rome R. Co., 17 
Ga. 574. 

Ida.—Burrow v. Idaho, etc., R. Co., 
24 Ida. 652.5135) Pi83s. 

Tll.—Wickes v. Walden, 228 Tll. 56, 
81 NE 798; Voigt v. Anglo-American 
Provision Co., 202 Ill. 462, 66 NE 
1054 [aff 104 Il]. A. 423]; Tokheim 
Mfg. Co. v. Stoyles, 142 Ill. A. 198; 
Cattinari sv; Welmaero;) 3135) Ts A} 
452; Danley v. Hibbard, 123 Ill. A. 


666 \[aff. 222. Till. 88, 78 NE 39]; 
Brecher vy. Chicago Junction R. Co., 


[§§ 877-881 


tion for a new trial.?* 

(b) Competency of Jurors. 
to the competeney of jurors cannot be reviewed 
where no such question was raised in the motion for 


Objections 


(4) Rulings on Right to Open and Close. 
Error in giving the right to open and close to the 
wrong party will not be reviewed when not assigned 
as a cause for new trial,?> and under rule of court 
in’ one state the right to open and close, except in 
eases where defendant has introduced no evidence, 
is left to the discretion of the trial judge, whose 
decision is not reviewable.”° 

(5) Rulings in Relation to Evidence— 
(a) General Rule. 
errors in rulings on evidence will not be considered 
on appeal, unless properly called to the attention 
of the trial court in a motion for a new trial,?7 


In many jurisdictions alleged 


119 Tll. A. 554; Toluca v. Arnold, 108 
Ill. A. 584; Cary v. Welch, 79 Ill. A. 
401; Corbin v. Western Electric Co., 
78 Til. AL 516. 

Ind.—Taylor v. Taylor, 174 Ind. 
670, 98 NE 9; Simplex R. Appliance 
Co. v. Western Rawhide, etc., Co., 
173 Ind. 1, 88 NE 682; Storer v. 
Markley, 164 Ind. 535, 73 NE 1081; 
Hartwell v. Peck, 163 Ind. 357, 71 
NE 958; Hedrick v. Hall, 155 Ind. 
371,058 INE! 257) Indiana =bmipr:. Cosive 
Wagner, 138 Ind. 658, 38 NE 49; Jack- 
son v. Swope, 134 Ind. 111, 33 NE 
909; Balue—v. Sear, 131, Ind. 301, 28 
NE 707; McGuffey v. McClain, 130 
Ind. 327, 30.NE 296; Racer v. Baker, 
Li3 Ind. 1775-14 NE 241 barter eve 
Eltzroth, 111 Ind. 159, 12 NE 129; 
Moore v. Harland, 107 Ind. 474, 8 
NE 272; Frybarger v. Andre, 106 Ind. 
337, 7 NE 5; Trout v. Perciful, .105 
Ind. 532, 5 NE 558; Pratt v. Allen 
95 Ind. 404; Lake Erie, ete, R. Co 
v. Parker, 94 Ind. 91; Kenney v. 
Phillipy, 91 Ind. 511; Boots v. Grif- 
fith, 89 Ind. 246; Hunter vy. French, 86 
Ind. 320; Stephenson v. Ballard, 82 
Ind. 87; Waiker v. Beggs, 82 Ind. 45; 
Louisville, ete., R. Co. v. Wunderlich, 
81 Ind. 105; Louisville, ete., R. Co. v. 
Head, 80 Ind. 117; Craig v. Encey, 78 
Ind. 141; Krug v. McGilliard, 76 Ind. 
28; Malson v. State, 75 Ind. 142; 
Sumner v. Goings, 74 Ind. 293; Owen 
V.("Phillips; 3) dnds 12845) Stahliveas 
Hammontree, 72 Ind. 103; Merrifield 
v. Weston, 68 Ind. 70; Vandever v. 
Garshwiler, 63 Ind. 185; Kyser v. 
Wells, 60 Ind. 261; Fromer v. State, 
49 Ind. 580; Rhodes v. Mummery, 48 
Ind. 216; Parks v. Hill, 45 Ind. 172; 
MecDill vy. Gunn, 43 Ind. 315; Harding 
v. Whitney, 40 Ind. 379; Sharpe v, 
O’Brien, 39 Ind. 501; Sage v. Brown, 
34 Ind. 464; Ringle v. Bicknell, 32 
Ind. 369; Horton v. Wilson, 25 Ind. 
316; Aurora v. West, 22 Ind. 88, 85 
AmD 413; McCammock y. Clark, i6 
Ind. 320; Green v. Boyle, 15 Ind. 440; 
Hindman y. Troxell, 15 Ind. 123; State 
v. Manly, 15 Ind. 8; Ridge v. Sun- 
man, 14 Ind. 540; Fleming vy. Potter, 
14 Ind. 486; Daily v. Nuttman, 14 
Ind. 339; Kent v. Lawson, 12 Ind. 
675, 74 AmD 233; Inland Steel Co. v. 
Harris, 49 Ind. -A. 157, 955 NEP 271; 
Leventhal v. Crampton, 48 Ind. A, 
92, 95 NE 547; New Long Distance 
Tel. Co. v. White, 45 Ind. A. 382, 90 
NE 1038; Louisville, ete., Tract. Co. v. 
Worrell, 44 Ind. A. 480, 86 NE 78; 
Ayers v._Hobbs, 41 Ind. A. 576, 84 
NE 554; Capital Nat. Bank v. Wilker- 
son, 386 Ind. A. 550, 76 NE 258; Stoy 
Vv. ‘Bledsoe; 31, Ind. A.) 643-168 UNE 
907; Noah Vv. German-American 
Bldg. Assoc., 31 Ind. A. 504, 68 NE 
615; Stephens v. Smith, 27 Ind. ‘A. 
507, 61 NE 745; Nordyke, etc., Co. v. 
Keokuk Bag Co., 26 Ind. A. 548, 59 
NE 393; Adams yv. Ulsh, 26 Ind. A. 
516, 60 NE 162; Jean v. State, 25 Ind. 
A. 339, 58 NE 209; Phenix Ins. Co. v. 
Jacobs, 23 Ind. A. 509, 55 NE 778; 
Marion School Tp. v. Carpenter, 12 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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even though exceptions to the rulings alleged to be | erroneous have been taken,2® and although there 


Ind. A. 191, 39 NE 878; Toledo, etc., 
Ra Cow Ve) Cosande6 eind.vA.. 222)" 33 
NE 251; Berry v. Hubbard, 5 Ind. A. 
401, 32 NE 331; Higman v. Hood, 3 
Ind. A. 456, 29 NE 1141; Knisely v. 
Hire, 2 Ind. A. 86, 28 NE 195; Ort- 
mein v. Jeffries, 1 Ind. A. 290, 27 NW 
570. 
Kan.—Williams vy. Withington, 88 
Kan. 809, 129 P 1148; Greer v. Davis 
Mercantile Co., 86 Kan. 686, 121 P 
1121; Washbon v. Holton State Bank, 
86 Kan. 468, 121 P 515; Clark v. Im- 
brie, 25 Kan. 424; Schaum v. Watkins, 
(A.) 50 P 951; Golding vy. Eidson, 2 
Kan. A. 307, 43 P 104. 

Ky. — Louisville, ete, R. Co. v. 
Roemmele, 157 Ky. 84, 162 SW 547; 
Gooch v. Collins, 156 Ky. 282, 1690 
SW 1038; Louisville v. Lambert, 116 
Swie26ds i, Siimidelityiete: 1Co: vv: 
Milstead, 109 SW 875, 33 KyL 186; 
Green v. Green, 119 Ky. 103, 82 SW 
1011, 26 KyL 1007; Finley v. Curd, 
62 SW 501, 22 KyL 1912; Ludlow v. 
Mackintosh, 53 SW 524, 21 KyL 924; 
Com. v. Burnett, 44 SW 966, 19 KyL 
1836; Louisville, etc., R. Co. v. Hen- 
ry, 44 SW 428, 19 KyL 1783; 
v. Louisville, ete., R. Co., 11 SW 8, 
10 KyL 864; Alexander v. Humber, 
86 Ky. 565, 6 SW 453, 9 Kyl 734; 
Henderson v. Dupree, 82 Ky. 678; 
Com. v. Williams, 14 Bush 297; Mc- 
Lain v. Dibble, 13 Bush 297; Humph- 
reys v. Walton, 2 Bush 580; Grand 
Lodge A. O. U. W. v. Haynes, 16 KyL 
399; McFarland v. Pryse, 15 Kyl 
207; Com. v. McKee, 15 KyL 207; 
Coombs v. Stilzer, 13 KyL 332; Cin- 
cinnati, ete., R. Co. v. Grover, 11 KyL 
236; Binkley v. Berry, 9 KyL 57. 

Miss.—Carpenter v. Savage, 93 
Miss. 233,°46 S 5387. 

Mo.—Jackson v. Kansas City Bolt, 
etc., Co., 238 Mo. 656, 141 SW 1128; 
Gardner v. Metropolitan St. R. -Co., 
223 Mo. 389, 122 SW 1068, 18 Ann 
Cas 1166; Phillips v. Jones, 176 Mo. 
328, 75 SW 920; Needles v. Ford, 167 
Mo. 495, 67 SW 240; Blocklock v. 
Gentry County Bd. of Equalization, 
36 SW 1132 mem; Ward v. Gentry 
County Bd. of Equalization, 135 Mo. 
309, 36 SW 648; Mays v. Mays, 114 
IMos% 536,. 219 Siwe 9245 -Stelvouis) ‘v. 
Sieferer, 111 Mo. 662, 20 SW 318; Ly- 
on v. La Master, 103 Mo. 612, 15 SW 
767; German Sav. Inst. v. Jacoby, 97 
Mo. 617, 11 SW 256; St. Louis v. Ex- 
celsior Brewing Co., 96 Mo. 677, 10 
Sw 477; Giddings v. Phcenix Ins. Co., 
90 Mo. 272, 2 SW 139; Snell v. Harri- 
son, 83 Mo. 651; State v. Richard- 
son, 77 Mo. 589; Hulett v. Nugent, 71 
Mo. 131; Lancaster v. Washington L. 
Ins. Co., 62 Mo. 121; Carver v. Thorn- 
hill, 53 Mo. 283; Margrave v. Aus- 
muss, 51 Mo. 561; Saxton v. Allen, 
49 Mo. 417; Kanada v. North, 14 Mo. 
615; Vivian v. Lafayette County, aS} 
Mo. 453; Pogue v. State, 13 Mo. 444; 
Lyle v. White, 11 Mo. 624; Rhodes 
v. White, 11 Mo. 623; Floersh v. State 
Bank, 10 Mo. 515; Montague Com- 
pressed Air Co. v. Fulton, 166 Mo. A. 
11, 148 SW 422; Bouillon v. Laclede 
Gas Light Co., 165 Mo. A. 320, 147 
Sw 1107; Howard v. Hurst, 163 Mo. 
A. 641, 147 SW 496; Utterson v. El- 
more, 154 Mo. A. 646, 136 SW 9; 
Booker v. Southwest Missouri R. Co., 
144 Mo. A. 273, 128 SW 1012; Barnes 
v. St. Joseph, 139 Mo. A. 545, 123 
SW 541; Almond v. Modern Wood- 
men of America, 133 Mo. A. 382, 113 
SW 695; Dreyfus v. St. Louis, etc., 
R. Co., 124 Mo. A. 585, 102 SW 53; 
Spaulding v. Edina, 122 Mo. A. 65, 97 
SW 545; Gordon v. Mansfield, 84 Mo. 
A. 367; Cody v. Gutman, 73 Mo. A. 
263; Maxwell v. Edens, 65 Mo. A. 
439: Smith v. Zimmerman, 51 Mo. 
A. 519; Johnson x. Loomis, 50 Mo. A. 
142; Gentry v._Templeton, 47 Mo. A. 
55; Powell v. Palmer, 45 Mo. A. 236; 
Fields v. Baum, 35 Mo. A. 511; Albert 
v. Seiler, 31 Mo. A. 247; Thomas v. 
flooker-Colville Steam Pump Co., 28 
Mo. A. 563; Rambo v. Campbell, 8 


Mo. A. 582. 
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Mont.—Foster v. Winstanley, 
Mont. 314,' 102 P 574; Finlen v. 
Heinze, 28 Mont. 548, 73 P 123. 

Nebr.—Brady  v. McGinley, 94 
Nebr. 761, 144 NW 780; Farmers’ L. 
& T. Co. v. Joseph, 86 Nebr. 256, 125 
NW 5338; Tyson v. Bryan, 84 Nebr. 
202, 120 NW 940; Pioneer Sav., etce., 
Co. v. Eyer, 62 Nebr. 810, 87 NW 
1058; Humpert v. McGavock, 59 Nebr. 
346, 80 NW 1038; Flower y. Nichols, 
55 Nebr. 314, 75 NW 864; Burke v. 
Brown, 49 Nebr. 723, 68 NW 1026; 
Miller v. Antelope County, 35 Nebr. 
237, 52 NW 1116; Yates v. Kinney, 
25 Nebr. 120, 41 NW 128; Republican 
Valley R. Co. v. Hayes, 13 Nebr. 489, 
14 NW -521; Johnson v. Ghost, 11 
Nebr. 414, 8 NW 391; Birdsall v. Car- 
ter; 11 ‘Nebr. 1487 7 NW 751i; Stan= 
ton County v. Canfield, 10 Nebr. 389, 
6 NW 466; McCormick v. Keith, 8 
Nebr. 142; Heard v. Dubuque County 
Bank, 8 Nebr. 10, 30 AmR 811; Sco- 
field v. Brown, 7 Nebr. 221; Saling 
v. Saling, 4 Nebr. (Unoff.) 507, 94 
NW 963; State v. Alstadt, 4 Nebr. 
(Unoff.) 211, 98 NW 696; Kellar v. 
Van Brunt, 1 Nebr. (Unoff.) 301, 95 
NW 668; Quigley v. Mulford, 1 Nebr. 
(Unoff.) 265, 95 NW 490. 

N. M.—Rogers y. Richards, 8 N. M. 
658, 47 P 719; Ter. v. Anderson, 4 N. 
M.) 21357 13eP (212 

N. Y.—Alden v. Supreme Tent K. 
M., 178 N. Y. 535, 71 NE 104 [rev 78 
App. Div. 18, 79 NYS 89]. 

Oh.—Dummick vy. Howitt, 8 Oh. 
Dec. (Reprint) 196, 6 CineLBul 247. 

Okl.—Baker v. Tate, 41 Okl. 353, 
138 P 171; Deering v. Meyers, 29 Ok1. 
232,.116 P 793; Glaser v. Glaser, 13 
Okl. 389, 74 P 944. 

Philippine-—Remo v. Espinosa, 10 
Philippine 136. 

S. C.—Barrineau v. Charleston 
Cons. Rs Cor 81 HSh CH920, 761 
SE 1063. 


a: D.—State v. Pierre, 15 S. D. 559, 


NW 1047. 

Utah.—Touse v. Consolidated R., 
ete., Co., 29 Utah 95, 80 P 506, 4 Ann 
Cas 299. 

Va.—Bridgewater v. Allemong, 93 
Va. 542, 25 SH 595; Newberry v. Wil- 
liams, 89 Va. 298, 15 SE 865. 

W. Va.—Bias v. Chesapeake, etc., 
R: Co., 46 W. Va. 349, 33 SE 240; Hal- 
stead v. Horton, 38 W. Va. 727, 18 
SE 953. 

Wyo.—Chicago, etc., R. Co. v. Pol- 
lock, 16 Wyo. 321, 93 P 847. 

ee Patterson v. Larsen, 36 N. 


[a] Im Illinois (1), while in order 
to review the sufficiency of evidence 
a motion for a new trial must be 
made and an exception taken to an 
order overruling it, a motion for new 
trial is not necessary, according to 
the most recent decision, to the re- 
view of rulings upon the admission 
or rejection of evidence, where such 
rulings have been excepted to and 
incorporated in the bill of excep- 
tions. Pate v. Gus Blair-Big Muddy 
Coal Co., 252 Ill) 198, 96°NE 849; 
Yarber v. Chicago, etce., R. Co., 235 
Tll. 589, 85 NE 928 [overr Chicago, 
elcjuk. Comy.e Schmitz. 200 Ti? 4:46) 
71 NE 1050; Call v. Peo., 201 Ill. 499, 
66 NE 243; Chicago, ete, R. Co. v. 
Haselwood, 194 Ill. 69, 62 NE 315; 
Illinois Cent. R. Co. v. Johnson, 191 
Ill. 594, 61 NE 334; Hast St. Louis 
Electric St. R. Co. v. Cauley, 148 Ill. 
490, 36 NE 106]; Magerstadt v. 
Field, 160 Ill. A. 23. (2) Further, 
rulings upon the objections to evi- 
dence are not waived by making a 
motion for new trial, if such motion 
is submitted without any grounds 


ete., 


stated in writing. Yarber v.  Chi- 
cago, ete, R. Co., supra; Ottawa, 
etc., R. Co. v. McMath, 91 Ill. 104. 


(3) But, if a motion is made for a 
new trial and the grounds thereof are 
stated in writing, the party is lim- 
ited to those reasons and all other 
errors are deemed to have been 
waived. Yarber v. Chicago, etc., R. 


39}; Co., supra; Cary v. Welch, 79 Ill. A. 


401; Corbin v. Western Electric Co., 
78 Ill. A. 516; Hardy v. Chicago, etc., 
R.o Co, 68) WA 2s) Chicago, ees 
R. Co. v. Elmore, 32 Ill. A. 418; Mil- 
ler v. Ridgely, 19 Ill. A. 306. 

[b] In Iowa (1) exceptions taken 
to rulings upon evidence are not re- 
garded as abandoned where not in- 
corporated in a motion for a new trial 
(Stewart v. Equitable Mut. Life As- 
soc., 110 Iowa 528, 81 NW 782; Mc- 
Coy v. Julien, 15 Iowa 371. Com- 
pare Crawford v. Nebraska Univ. 
Athletic Assoc., 111 Iowa 736, 82 NW 
944, where questions were raised for 
first time on appeal), (2) except, per- 
haps in a case where the motion for 
a new trial deals with questions of 
evidence and incorporates other ex- 
ceptions (Stewart v. Equitable Mut. 
Life Assoc., supra). 

[ec] In Michigan (1) where mo- 
tion for new trial is not made, ap- 
pellant may rely upon objections 
made and exceptions taken at the 
time of the rulings complained of 
(Inglis v. Millersburg Driving As- 


soc., 169 Mich. 311, 136 NW 443. See 
North Michigan Land, etc., Co. v. 
Kneeland, 149 Mich. 495, 112 NW 


1114, holding that, where defendant’s 
attorney apparently acquiesced in 
certain rulings of the court, defend- 
ant could not object thereto on a 
writ of error because such attorney 
was disconcerted by the prompt rul- 
ing of the court, and out of diffi- 
dence neglected to offer evidence 
which he might otherwise have sub- 
mitted, and inadvertently failed to 
except to the rulings; such reasons 
not having been raised on the motion 
for a new trial), (2) and must rely 
upon such objections and exceptions 
(Inglis v. Millersburg Driving Assoc., 
supra). 

{d] In Minnesota the ruling of the 
trial court, or its refusal to rule on 
objections to the admissibility of evi- 
dence, must either be excepted to at 
the trial or the point must be as- 
signed as error on a motion for a 
new trial. Grannis v. Hitchcock, 118 
Minn. 462, 137 SW- 186; Gourd v. 
Morrison County, 118 Minn. 294, 136 
NW 874. 

{e] In North Dakota errors of 
law, occurring at the trial, by way 
of admitting testimony, properly ob- 
jected to, or otherwise, with excep- 
tion saved, and which are brought on 
to the record through a statement of 
the case, will be considered by the 
court without a motion for a new 
trial. Russell v. Olson, 212 N. D. 
410, 133 NW 1030, 39 LRANS 1217, 
AnnCas1914B 1069. 

{f] Im Texas no specification of 
error in the motion for a new trial 
is necessary to review a ruling as to 
the admission or exclusion of evi- 
dence.: Austin v. Forbis, 99 Tex. 234, 
89 SW 405 [rev (Civ. A.) 86 SW 29]; 
Southwestern Tel., etc., Co. v. Givens, 
(Civ. A.) 1389 SW 676; Pope v. Ansley 
Realty Co., (Civ. A.) 135 SW 1103; 
McFadden v. Missouri, etc., R. Co., 
(Civ. A.) 92 SW 989. See also Clark 
v. Pearce, 80 Tex. 146, 15 SW 787. 

[g] - Effect of overruling motion at 
request of party making.—Where a 
motion for a new trial has been 
overruled at the request of the party 
making it, such ruling not being as- 
signable as error, the appellate court 
cannot review the rulings of the 
court with respect to the admission 
or exclusion of evidence. Brecher y. 
So age Junction R. Co:, 119 TWAS 

4, 

; The rejection of competent 
evidence which pertains to the 
amount of the damages cannot be 
complained of where the excessive- 
ness of the verdict is not made one 
of the grounds for a new trial. Dan- 
ley v. Hibbard, 123 Ill. A. 666 [aff 222 
Ili. 88, 78 NE 39]. 

28. Ky.—Alexander v. Humber, 86 
Ky. 565, 6 SW 453, 9 KyL 734. 
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has been a joinder by appellee in the errors as- 
signed.*® This rule applies to questions concerning 
the laying of a proper foundation for the admission 
of evidence,?® or as to the burden of proof, the 
production and inspection of papers,®? the admissi- 
bility of depositions ** or the competeney of a wit- 
ness.°4+ This general doctrine has also been held 
to apply in the ease of an erroneous refusal of 
the court to strike out evidence.*® Ordinarily, in 
those jurisdictions in which objections to ‘the rul- 
ings upon evidence must be presented in the motion 
for new trial, the specific objection must be pointed 
out,°® and in some instances it is required that the 
evidence offered or admitted must be set out.27 In 
some jurisdictions, however, a general assignment 
is sufficient, if proper objections have been made 
and exceptions have been saved at the trial.*® 

[§ 882] (b) Limitations of Rule and Exceptions. 
In some jurisdictions certain limitations have been 
placed upon the general doctrine as stated.*® Thus 
in one state it has been held that while the su- 


preme court will not allow questions of the ad- | 
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missibility of the evidence to be raised by bills of 
exception, but requires that they be presented on 
motion for a new trial, yet such questions may be 
presented in special findings and then they will be 
treated precisely as if brought up by motion for a 
new trial.4° The rule requiring a motion for a new 
trial, in order to preserve objections to rulings upon 
the admission of evidence, has been held to be in- 
applicable where the trial is to the court without a 
jury,‘ and a motion for new trial has been held 
to be unnecessary in order to enable the supreme 
court to review an objection to the introduction of 
any evidence by plaintiff for failure of his petition 
to state a cause of action.*? 

[§ 883] (c) Reception of Evidence and Examina- 
tion of Witnesses. Error in limiting the number 
of witnesses,** or in separating the witnesses at the 
trial,** or objections relating to the asking of lead- 
ing ‘questions,*® to the eross-examination of wit- 
nesses,*® or the examination of witnesses gener- 
ally,#7 or any failure to compel plaintiff to make 
true and perfect answers to interrogatories pro- 


Mo.—Hill v. Alexander, 77 Mo. 296; 
Hannibal, ete., R. Co. v. Clark, 68 
Mo. 371; Vineyard v. Matney, 68 Mo. 
105; Berman v. Hoke, 61 Mo. A. 376; 
Warren County Bank y. Kemble, 61 
Mo. A. 215; Hubbard v. Quisenberry, 
32 Mo. A. 459; Simpson v. Schulte, 
21 Mo. A. 639. ‘ 

Nebr.—Johnson vy. Ghost, 11 Nebr. 
414, 8 NW 391. 

N. M.—Anderson vy. Terr., 4 N. M. 
108, 138 P 21. 

Oh.—Dummick v. Howitt, 8 Oh. 


Dec. (Reprint) 196, 6 CineLBul 247. 
Tex.—Pendarvis v. Gray, 41 Tex. 
326. 


Va.—Bridgewater v. Allemong, 93 
Va. 542, 25 SE 595. 

W. Va.—Brown v. Brown, 29 W. 
Va. 777, 2 SE 808. 


29. Mobile v. Murphree, 96 Ala. 
141, 11S 202. : 
fa] Contra in North Carolina, 


where it is sufficient if exception is 
taken at the time to the exclusion or 
admission of evidence and such ex- 
ception is preserved in the case on 
appeal. Taylor v. Plummer, 105 N. 
Cc. 56, 11 SE 266; Clark Code Civ. 
Proc. (1900) pp. 921-924. 

30. Allen v. State, 70 Ark. 337, 68 
SW 28; Shippen Bros. Lumber Co. v. 
Gates, 136 Ga. 37, 70 SE 672;. Fore- 
man v. Pelham, 8 Ga. A. 822, 70 SE 


158. 

31. “Cincinnati, ete., VR. VCor-iv. 
Grover, 11 KyL 236. 

32. Nordyke, etc. Co. v. Keokuk 


Bag Co., 26 Ind. A. 548, 59 NE 393. 

33. Husak v. Clifford, 179 Ind. 173, 
100 NE 466; Bennett v. Root Furni- 
ture Co., 176 Ind. 606, 96 NE 708; 
Burnett v. Milnes, 148 Ind. 230, 46 
NE 464; Ferguson v. State, 90 Ind. 
38; Cohen v. Reichman, 55 Ind. A. 
164, 102 NE 284; Steele v. Michigart 
Buggy Co., 50 Ind. A. 635, 95 NE 
435; Louisville, etce., Tract. Co. _v. 
Worrell, 44 Ind. A. 480, 86 NE 78; 
Capital Nat. Bank v. Wilkerson, 36 
Ind. A. 550, 76 NE 2583 Nordyke v. 
Keokuk Bag Co., 26 Ind. A. 548, 59 
NE 393; Port Huron Engine, etc., Co. 
v. Smith, 21 Ind. A. 233, 52 NE 106; 
Pape v. Lathrop, 18 Ind. A. 6338, 46 
NE 154; Louisville, ete, R. Co. v. 
Rogers, 10 KyL 726. 

34. Berman v. Hoke, 61 Mo. A. 


98 Ind. 42. ¢ \ 

{a] Refusal to strike out deposi- 
tion.— An objection to the court’s re- 
fusal to strike out a deposition is 
waived by the failure to assign spe- 
cific error on a motion for new trial. 
Morningstar v. Hardwick, 3 Ind. A. 
431, 29 NE 929. 

[b] A refusal to strike matter 
from a deposition will not be re- 


Pennsylvania County v. Smith, |. 


viewed if it is not assigned as error 
on motion for new trial. Pape v. 
Lathrop, 18 Ind. A. 633, 46 NE 154. 


36. Ala.—Cassels’ Mills v. Strater 
oe Grain Co., 166 Ala. 274, 51 S 


Ark.—Western Union Tel. Co. v. 
Duke, 108 Ark. 8, 156 SW 452; Mul- 
lins v. Columbia County Bank, 87 
Ark. 554, 113 SW 206; Sadler-Lusk 
Trading Co. v. Logan, 83 Ark. 512, 
104 SW 205; Miller v. Nuckolls, 77 
Ark. 64, 91 SW 759, 118 AmSR 122, 
4 LRANS 149, 7 AnnCas 110; Mc- 
Clintock v. Frohlich, 75 Ark. 111, 86 
Sw 1001. 

Ga.—Hill v. Chastain, 138 Ga. 750, 
75 SE 1130; Huckaby v. Archer, 137 
Ga. 375, 73 SE 633; Morrison v. 
Central of Georgia R. Co., 136 Ga. 
375, 71 SE 674; Georgia R. Co. v. 
Daniel, 135 Ga. 108, 
Smith v. Smith, 133 Ga. 170, 65 SE 
414; Central of Georgia R. Co. v. 
Tankersley, 133 Ga. 153, 65 SE 367; 
Gillis v. Bowman, 132 Ga. 762, 64 
SE 1096; Sims v. Sims, 131 Ga. 262, 
62 SE 192; Ketron v. Sutton, 130 Ga. 
539, 61 SE 113; Screws v. Anderson, 
124 Ga. 361, 52 SE 429; Bennett v. 
Farmers, ete., Bank, 124 Ga. 223, 52 
SE 330; Central of Georgia R. Co. v. 
McClifford, 120 Ga. 90, 47 SE 590; 
Webb v. Wight, etc., Co., 112 Ga. 
432, 37 SE 710; Willingham vy. Slade, 
112 Ga. 448) 3755S W38is siBrayie-ve 
Walker, 112 Ga. 364, 37 SE 370; Com- 
mercial Pub. Co. v. Campbell Print- 
ing-Press, ete., Co., 111 Ga. 388, 36 
SE 756; Bourquin v. Bourquin, 110 
Ga. 440, 35 SE 710; Lamkin v. Clary, 
103 Ga. 631, 30 SE 596; Herz v. H. B. 
Claflin Co., 101 Ga. 615, 29 SH 33; 
Stewart v. Social Circle Bank, 100 Ga. 
496, 28 SEH 249; Georgia,,ete., Co. v. 
Bohler, 98 Ga. 184, 26 SE 739; Kerr 
Glass Mfg. Co. v. Americus Grocery 
Co., 13 Ga. A. 512, 79 SE 381; South- 
ern R. Co. v. Miller, 3 Ga. A. 410, 59 
SE 1115. 

Ind.—Tucker v. Hyatt, 151 Ind. 332, 
51 NE 469, 44 LRA 129; Maier v. 
Evansville Bd. of Public Works, 151 
Ing. 197, SL NE 233) Fasnacht iv. 
German Literary Assoc., 99 Ind. 133; 
Shorb. v. Kinzie, 80 Ind. 500; Bibbler 
Vv.) Walker; 1469 sind, 362; éTruittity. 
Truitt, 37 Ind. 514; Cohen v. Reich- 
man, 55 Ind. A. 164, 102 NE 284. 

S. C.—Barrineau_ v. 
Gans: R., ete., Co) 8158S.) C: 20, 16k SH 

Sufficiency of motion for new trial 
to present objection see New Trial 
[29 Cyc 947]. 

37. Flemister v. Central Georgia 
Power Co., 140 Ga. 511, 79 SE 148; 
Cowart v. Aycock, 139 Ga. 432, 77 SE 
382; Madden v. Lampley, 137 Ga. 555, 


7. 
73 SE 825; Tillman v. Bomar, 134 Ga.| 343, 100 NE 1062. 


68 SE 1024;- 


Charleston | 


660, 68 SE 504; Young v. Germania 
Sav. Bank, 134 Ga. 602, 68 SE 321; 
Smith v. Smith, 133 Ga. 170, 65 SE 
414; Lockwood v. Muhlberg, 132 Ga. 
460, 64 SE 655; Atlantic Coast Line 
R. Co. v. Taylor, 125 Ga. 454, 54 SH 
622; Benning v. Horkan, 120 Ga. 734, 
48 SE 123; Portner Brewing Co. v. 
Cooper, 120 Ga. 20, 47 SE 631; Gra- 
ham v. Baxley, 117 Ga. 42, 43 SE 405; 
Ellis v. Union Sav. Bank, etc., Co., 
115 Ga. 458, 41 SH 642; Thompson v. 
O’Connor, 115 Ga. 120, 41 SE 242; 
Redding v. Lennon, 112 Ga. 491, 37 
SE 711; Webb v. Wight, 112 Ga. 432, 
37 SE 710; Fletcher v. Collins, 111 
Ga. 253, 36 SE 646; Armour v. Ross, 
110 Ga. 408, 35 SE 787; Hicks v. 
Mather, 107 Ga. 77, 32 SE 901; Huie 
v. McDaniel, 105 Ga. 319, 31 SE 189; 
Cain v. Hill, 102 Ga. 573, 27 SE 681; 
Herz: v. H. B. Claflin Co., 101 Ga. 615, 
29 SE 33; O’Brien v. Ellarbee, 14 Ga. 
A. 333, 80 SH9864; Smith v. Hilton, 


ete.,, Lumber Co., 13 Ga. A. 785, 80 
SHE: 25; Charleston, .etc., | R..Co: jv. 
Brown, 13 Ga. A, 744, 79 SE 932; 


Rome v. Harris, 12 Ga.A. 756, 78 SH 
475; Southern R. Co. v. Wright, 6 Ga. 
A. 172, 64 SE 703; Cheek v. Missouri, 
etc); AR. Con. 89! Kona 2476 ie 1) eGatie 
Caldwell v. Modern Woodmen of 
America, 894 Kan:..41% 130. 2 642% 
Clark v. Morris, 88 Kan. 752, 129 P 
1195; Cooper v. Greenleaf, 84 Kan. 
499, 114 P 1086, 35 LRANS 1090. 
See generally New Trial [29 Cyc 947]. 

88. Chicago Union Tract. Co. v. 
Giese, 229 Ill. 260, 82 NE 232; Landt 
v. McCullough, 206 Ill. 214, 69 NE 
107 [rev 103 Ill. A. 668]; Norris v. 
St. Louis, etc., R. Co., 239 Mo. 695, 144 
SW 783; Collier v. Catherine Lead 
Co., 208 Mo. 246, 106 SW 971; McKee 
v. Jones Dry Goods Co., 152 Mo. A. 
241, 1832 SW 1191; Wolven v. Spring- 
field Tract. Co., 143 Mo. A. 6438, 128 
SW 512; Burke v. Brown, 49 Nebr. 
723, 68 NW 1026; Baker v. Tate, 41 
Ok19 35359138 BLL. 

39. See cases infra this section. 
See also cases from specific juris- 
dictions supra § 881 note 27. 

40. Selleck v. Rusco, 46 Conn. 370. 

41. Citizens’ Nat. Bank v. Walton, 
96 Va. 435, 31 SE 890. 

42. Cowart v. Parker-Washington 

«6 40 (OKI 565 1386, P1535 
43. Burhans v. Norwood Park, 138 
Ill. 147, 27 NE 1088; Madisonville, 
etc., R. Co. v. Thomas, 140 Ky. 143, 
180 SW 975; Felver v. Central Hiec- 
tric R. Co., 216 Mo. 195, 115 SW 980. 


44. Cobb v. Krutz, 40 Ind. 323. 
TART Anderson v. Hervey, 67 Ind. 

46. Kuhn v. Johnson, 91 Kan. 188, 
137 P4990. 

47. Davis v. Bryant, 52 Ind. A. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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pounded to him,** or the order of proof, are, in 
many jurisdictions, not available on appeal if not 
made a ground for new trial. 

[§ 884] (6) Refusal of Court to Hear Evidence. 
Where the court refuses to hear any evidence and 


gives judgment against plaintiff, no motion for new . 


trial is necessary.°° 

[§ 885] (7) Rulings on Demurrer to Evidence. 
In some jurisdictions it is held that the ruling 
on a demurrer to the evidence is a decision occur- 
ying on the trial, and that, in order to enable the 
supreme court to review such ruling, it is necessary 
that motion for a new trial be made and filed within 
the prescribed time.®+ In other jurisdictions no 
motion for new trial is necessary,” except to cor- 
rect error in the assessment of damages.®? 

[§ 886] (8) Argument and Conduct of Counsel. 
In order to make available as ground for reversal 
improper remarks, argument, or misconduct of coun- 
sel during the trial, the attention of the court 
should be directed thereto in the motion for new 
trial. If this is not done, it will be ignored on 
appeal.°4 But it has been held that an exception 
to an attempt to get improper evidence before the 
jury by way of cross-examination is not waived by 
a failure to move for a new trial, where the court 
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instructed the jury to disregard the questions of 
counsel, but such action was insufficient to cure the 
prejudice occasioned.°® 

[§ 887] (9) Remarks and Conduct of Judge. 
Improper remarks made by the trial judge to the 
jury,°® or in their presenee,®? or during any ruling 
on a question of evidenee,°®® or relative to the ex- 
amination of a witness,°® or during the examination 
of a witness,°° must be made the basis of a mo- 
tion for a new trial in order to present objections 
based on such grounds to the reviewing court. The 
judgment cannot be impeached because the judge 
left the court room during the argument, unless 
such action was made the ground for a new trial.* 

[§ 888] (10) Nonsuit, Direction of Verdict, or 
Dismissal—(a) In General. In some jurisdictions: 
an order granting or refusing a nonsuit must be as- 
signed as error in the motion for a new trial, in 
order to preserve it for review in the appellate 
court;°* in others this is not necessary.°®* 

[§ 889] (b) Directing Verdict. In some juris- 
dictions a motion for a new trial is necessary in 
order to obtain a review of errors in the action 
of the trial court in directing or refusing to direct 
a verdict.°* In others, however, it is held that a 


motion for a new trial is unnecessary in such ease, 


[a] Thus, where an objection was Mo.—Taylor yv. Metropolitan St.| Coleman v. Perry, 28 Mont. 1, 72 P 
sustained. to an improper question] R. Co. 256 Mo. 191, 165 SW 3827;| 42. 
before answer, and no request was} Stauffer v. Metropolitan St. R. Co., 61. Sharpless Co. v. Day, (Iowa) 
made for a reprimand or that the} 243 Mo. 305, 147 SW 1032; St. Louis| 90 NW 814; Colburn v. Brunswick 


jury be discharged, and the matter 
was not mentioned by defendant in 
his motion for a new trial, error 
could not be _ predicated thereon. 
Marts v. Powell, 176 Mo: A. 124, 161 
v. Jamieson, 16 Ind. 125, 
79 AmD 414. 

49. Murphy v. Clancy, 177 Mo. A. 
429, 163 SW 915. 

50. Werley v. Huntington Water- 
works Co., 138 Ind. 148, 37 NE 582 
(where it was held that, the court 
having refused to try and hear the 
questions raised by the exception, a 
motion for a new trial is not a condi- 
tion precedent to a review); Coots v. 
Morgan, 24 Mo. 522. 

51. Coy v. Missouri Pac. R. Co., 
69 Kan. 321, 76 P 844; Lott v. Kan- 
sas City, ete., R. Co., 42 Kan. 293, 21 
P 1070; Norris v. Evans, 39 Kan. 668, 
18 P 818; Buck v. Kelley, 37 Kan. 19, 
14 P 544; Gruble v. Ryus, 23 Kan. 
195; Beaver County v. Langston, 41 
Okl. 715, 139 P 956; Lowenstein v. 
Todd, 40 Okl. 18, 185 P 737; State v. 
Poor, 33 Okl. 376, 125 P 726; Ardmore 
Oil, etc., Co. v. Doggett Grain Co., 
39° (Oks 280, 122:0P) 241. But see 
Wagner vi Atchison, etc., R. Co., 73 
Kan. 283, 85 P 299 (disapproving but 
not overruling, the preceding Kansas 
cases). 

oe Strough v. Gear, 48 Ind. 100; 
Murray v. Southerland, 125 N. C. 175, 
34 SE 270; Fidelity, etc., Co. v. Cham- 
bers, 93 Va. 138, 24 SE 896, 40 LRA 
432; Norfolk, etc. R. Co. v._ Dun- 
naway, 93 Va. 29, 24 SE 698 [overr 
Richmond, etc., R. Co. v. Scott, (Va.) 
20 SE 826]* Proudfoot v. Clevenger, 
33 W. Va. 267, 10 SEH 394. 

58. Strough v. Gear, 48 Ind. 100; 
Proudfoot v. Clevenger, 33 W. Va. 
267, 10 SE 394. 


540 ‘Ark:——Sty Louis,/ ete:,;:R.. Co. 
v. Earle, 103 Ark. 356, 146 SW 520. 

Ind.—Kingan v. King, 179 Ind. 285, 
100 NE 1044; Cleveland, ete., R. Co. 
v. Hadley, 40 Ind. A. 731, 82 NE 
1025 [reh den 170 Ind. 204, 82 NE 
1025, 84 NE. 13, 16 LRANS 527, 16 


AnnCas 1]. 

Kan.—Branner v. Nichols, 61 Kan. 
356, 59 P 633; Atchison, -etc.,, R. Co. 
v. Rowan, 55 Kan. 270, 39 P 1010. 

Ky.—Louisville, etc., R. Co. v. Wil- 
kins, 143 Ky. 572, 186 SW 1023, Ann 
Cas1912D 518. 


Belt, ete., R. Co. v. Cartan Real Est. 
Co., 204 Mo. 565, 103 SW 519; Epp- 
stein v. Missouri Pac. R. Co., 197 Mo. 
720, 94 SW 967; Hamman v. Central 
Coal, ete., Co., 156 Mo. 232, 56 SW 
1091; Underwood v. Caruthersville, 
160 Mo. A. 619, 140 SW 1199 [adopt- 
ing op 146 Mo. A. 288, 129 SW 1076]; 
Underwood vy. Caruthersville, 146 Mo. 
A. 288, 129 SW +1076; Northrop v. 
Diggs, 146 Mo. A. 145, 123 SW 954; 
Booker v. Southwest Missouri R. 
Co., 144 Mo. A. 278, 128 SW 1012; 
Edmonston yv. Henry, 45 Mo. A. 346; 
Honeycutt v. St. Louis, ete, R. Co., 
40 Mo. A. 674; Kauffman y. Harring- 
ton, 23 Mo. A. 572; Klostermann vy. 
Germania L. Ins. Co., 6 Mo. A. 582. 

Okl.—Woods County Bank v. Ben- 
sing, 19 Okl. 257, 91 P 842. 

Tex.—International, ete., R. Co. v. 
Smith, 1 SW 565. 

Vt.—Lockwood v. Fletcher, 74 Vt. 
72,052 A/119. 

Wyo.—Chicago, etc., R. Co. v. Pol- 
lock, 16 Wyo. 321, 93 P 847. 

55. Fraser v..Blanchard, 83 Vt. 
136," Tor A995 ToL A 397. 

56. McLaughlin v. Schawacker, 31 
Mo. A. 3865. Contra Coldren vy. Le 
Gore, 118 Iowa 212, 91 NW 1066. 

57. Miller v. Nuckolls, 77 Ark. 64, 
91 SW 759,.113 AmSR 122, 4 LRANS 
149, 7 AnnCas 110; Joplin Water- 
works Co. v, Joplin, 177 Mo. 496, 76 
SW 960; Gardner v. Metropolitan 
St. R. Co., 167 Mo. A. 605, 152 SW 
98; Drumm-Flato Commn. Co. v. Ed- 
misson, 17 Okl. 344, 87 P 311. 

[a] In New York, where an im- 
proper remark by the court was not 
made in the charge to the jury, it 
may be reviewed only on a special 
motion to set aside the verdict. Jen- 
nings v. Kosmak, 20 Misc. 300, 45 
NYS 802 [rev 19 Mise. 433, 48 NYS 


1134]. 

58. Gardner v. Metropolitan St. R. 
Cox) 228 Moi 389. 1221'S We 1068,° 18 
AnnCas 766: McClintock v. Kansas 
City Cent. R. Co., 120 Mo. 127, 24 
SW 1052; Ashby v. Elsberry, etc., 
Gravel Road Co., 111 Mo. A. 79, 85 


SW 957; Harris v. Powell, 56 Mo. A. 

24. 

O’Connor y. National Ice Co., 

. 410, 4 NYS 537 [aff 
mem, 24 NE 1092 

mem] 


60. Sloan v. Frye, 36 Mo. A. 523; 


Flour Co., 49 Mo. A. 415. 
62. Toulouse v. Pare, 103 Cal. 251, 
37 P 146; McCreery v. Everding, 44 


Cal. 284; Donahue v. Gallavan, 43 
Cal. 573. But see Darst v. Rush, 14 
Cal. 81. 

63. Emerson v. Eldorado Ditch 


Co., 18 Mont. 247, 44 P 969; Williams 
Mercantile Co. v. Fussy, 13 Mont. 
401, 34 P 189; McKay v. Montana 
Union R. Co., 13 Mont. 15, 31 P 999; 
Kebabian v. Adams Express Co., 27 
R. I. 564,-65 A 271 (holding that it 
is not necessary that such a motion 
be made, where exception has been 
taken to a nonsuit, before a bill of 
exceptions can be taken to the su- 
preme court, and a prayer for a new 
trial appended to the bill of excep- 
tions does not vitiate the proceed- 
ing); Burns v. Commencement Bay 
Land, etc., Co., 4 Wash. 558, 30 P 668, 
709; Mulhern v. Union Pac. R. Co., 2 
Wyo. 465. Compare Van Vranken v. 
Granite County, 35 Mont. 427, 90 P164 
(holding that refusal to direct a non- 
suit at the close of plaintiff’s case 
could not be reviewed on appeal, 
where it did not appear, from any 
recital in the statement on motion for 
a new trial or in the certificate of 
the judge settling it, that it con- 
tained in substance all the evidence 
submitted). 

[a]. Ona verdict for plaintiff after: 
denial of a nonsuit, defendant may 
waive his right to a motion for a 
new trial and except directly to the. 
denial of a nonsuit. Rice v. Ware, 
3 Ga. A. 573, 60 SE 301, 

64. Ind.—Raper v. American Tin- 
Plate:Co. 156. Ind. #3238, 59: NHI 937; 
Cleveland, etc., R. Co. v. Federle,, 
50nd JA. ota 98 “NEwil23s Uses: 
Health, ete., Ins. Co. v. Batt, 49 Ind. 
A. (277, 97. NE 195; Chicago, etc., R. 
Co. v. Richards, 28 Ind. A. 46, 61 NE 
18; Rhodius v. Johnson, 24 Ind, A. 
401, 56 NE 942. 

Kan.—Heinz vy. Consumers’ Light, 


etc, Col, 81) Kany 261,5105) BP 527. 
Ky.—wWitt v. Lexington, ete, R. 
Co., 158 Ky. 401, 165 SW 399; Kist- 


ler v. Slaughter, 50 SW 529, 20 KyL 
1937. But see Collins v. Potts, 9 Kyl 
536; Halloran v. Louisville, ete., R. 
Co., 5 KyL 326. 

* Mich.—Harrington vy. Calhoun Pro- 
bate Judge, 153 Mich. 660, 117 NW 


980 [3C.J.] 


if an exception to the action of the court is duly 


taken.® 
[§ 890] 


(c) Rulings on Motion to Dismiss. In 
order to present for review the action of the trial 
court on a motion to dismiss the cause, it has, in 
some jurisdictions, been held unnecessary to move 
for a new trial on this ground;°* but on the other 
hand it has been held that error in refusing to 
dismiss an action for want of proof of demand must 
be saved by assigning the same as cause for a new 
trial;°? that the denial of a motion by defendant for 
judgment at the conclusion of plaintiff’s case can- 
not be reviewed on appeal, where such ruling was 
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.trial.®°® 
[§ 891] 
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motion for a new trial;** and that, where, on mo- 
tion to dismiss because of nonresidence of plain- 
tiff and its failure to file a bond, the facts do not 
appear of record, the overruling of such motion 
cannot be reviewed without a motion for a new 


(11) Instructions and Refusal or Fail- 
ure to Instruct—(a) Rule That Motion is Neces- 
sary. In a considerable number of states it is 
well settled that objections to the giving or refus- 
ing of instructions will not be reviewed unless prop- 
erly presented to the trial court as a ground for 
new trial.7° And this is true in many jurisdictions, 


not presented to the trial court for review in the | although exceptions were saved at the time the al- 


Mo. ate v. Turner, 113 Mo. A. 
53, 87 SW 464. 

Nebr.—Albright v. Peters, 58 Nebr. 
534, 78 NW 1063; Link v. Reeves, 3 
Nebr. nary 383, 91 NW 506 

M.—Western College v. Turk- 
dee TT No M: 275; 125 P1085. 

Okl.—State v. Poor, Sse Oklwes 00; 
125 P 726; Ardmore Oil, etc., Co. v. 
Doggett Grain Co., 32 Okl. 280, 122 P 
241; Stump v. Porter, 31 Okl. 457, 
120 P 639; Brown v. Western Casket 
Co., 30 Ok1. 144, 120 P 1001. 

Tenn,—Seymour v. Southern R. Co., 
117 Tenn. 98, 98 SW 174. 

Tex. i Civ, (AR) 
154 SW 330; Buckingham v. Thomp- 
son, (Civ. A.) 147 SW 290. 

[al Sufficiency of assignment of 
error.—An assignment of error based 
upon a motion for a new trial, on 
the ground that the court erred in 
directing a verdict for plaintiff for 
any amount, is too general and ob- 
scure, and will not be considered. 
Harlingen Land, ete., Co. v. Houston 
Motor Co., (Tex. Civ. A.) 160 SW 
628. 

65. Ga.—Webb v. Hicks, 117 Ga. 
335, 48 SE 738. But see McDaniel v. 
Allison, 115 Ga. 751, 42 93. 

ld —Pate v. Gus Blair- Big Muddy 
Coal Co., 252 Til. 198, 96 NE 849; 
Stanhaus v. Paradise Coal, Ctey, Co., 
169 Ill. A. 75; Corning v. Peoria, etc., 
R. Co., 144 Ill. A. 407; Myers v. Buell, 
142 Ill. A. 467. 

Miss.—McCorkle v. Illinois Cent. 
R. Co., 101 Miss. 124, 57 S 419; Hayes 
v. Slidell Liquor Co., 99 Miss. 588, 
55 S 356. Compare Evans v. Lilly, 
95 Miss. 58, 48 S 612, 21 AnnCas 1087 
(holding that, although a peremptory 
instruction for plaintiff was given in 
the absence of defendant’s counsel 
and before opportunity had been of- 
fered to defendant to present addi- 
tional proof, the judgment would not 
be reversed on appeal, where de- 
fendant on his motion for a new trial 
made no showing as to the material- 
ity of the additional evidence which 
he would have introduced). 

N. Y.—Cohen v. Simon, 33 Mise. 
799 mem, 67 NYS 1113 mem. 

S. D.—Albien v. Smith, 24 S. D. 
203, 123 NW 675; Grasinger v. Lucas, 
ZENS Dal 425 l2 Susan (5 DD Uheves 
Canton Nat. Bank, 11 S:° D. 305; 77 
NwW 111; Carroll v. Nisbet, 9 S. D. 
497, 70 NW 634; Jones Lumber, etc., 
Co. v. Faris, 6 S. D. 112, 60 NW 403, 
55 AmSR 814. 

Utah.—Law v. Smith, 34 Utah 394, 
98 P 300. 

Wis.—Kopplin vy. Quade, 145 Wis. 
454, 130 NW 511; Beebe v. Minneap- 
olis, ete.,; R. Co., 137 Wis. 269, 118 
NW 808; Wheeler v. Seamans, 123 
Wis. 578, 102 NW 28; Prichard v. 
Deering Harvester Co., 117 Wis. 97, 
93 NW 827; Zahn v. Milwaukee, etc., 
RE Cond Ma Wiss = 38) 1/8 9.-oN IW, + 83805 
Plankinton v. Gorman, 93 Wis. 560, 
67 NW 1128. 

[a] In TIllinois, however, where 
there is a written motion for a new 
trial, specifying errors, and error in 
directing or refusing to direct a ver- 
dict is not specified therein, it is re- 
garded as waived. Odin Coal Co. v. 
Tadlock, 216 Ill. 624, 75 NE 332 [aff 


119 Ill. A. 310]; Knights Templars, 
etc., Life Indemn. Co. v. Crayton, 209 
Bie 70 NE 1066 [aff 110 Ill. A. 

[b] Where no motion or excep- 
tion, error not saved.—Where a per- 
emptory instruction has been given 
for defendant, under the assignment 
of errors nothing is preserved for 
review, where it does not appear 
from the record that a motion for a 
new trial had been made or that an 
exception had been preserved to the 
courts ruling in allowing the motion 
for the peremptory instruction or to 
the rendering of judgment. Starnes 
ve (Derins CoaliCoe Ae liny Aci: 

66. O’Connor v. Brucker, 117 Ga. 
451, 43 SE 731; Lines v. Benner, 52 
Ind. 195; Wall v. Albertson, 18 Ind. 
145; Butler v. Lawson, 72 Mo. 227; 
McCoy v. Farmer, 65 Mo. 244; O’Con- 
nor v. Koch, 56 Mo. 253; Lovejoy v. 
Campbell, 16 S. D. 231, 92 NW 24 
(holding that, where a motion to dis- 
miss was made at the close of plain- 
tiff’s case and was denied, and the 
court of its own motion submitted a 
special question to the jury, and 
thereafter rendered judgment for de- 
fendant, in the absence of objection 
to the manner in which the motion 
was disposed of the case on appeal 
would be regarded as if the motion 
to direct a verdict had been sus- 
tained, and the ruling would be re- 
viewed without the necessity of a 
motion for a new trial). 

G7. Davisrrve Bryant, 52°-Ind. 24% 
343, 100 NE 1062. 

Bi Roy v. Flin, 10 Ariz. 80, 85 P 

695 Severs vy. Bully a indi 482 135 
SW 234; Severs v. Northern Trust 
Cor, Pinas Dt aoe Veoe. 

70. Ala.—McCary We Alabama 
Great ‘Sor R. Co. is2y Alas 59762) S 
18; Herzberg v. Riddle, 171 Ala. 368, 
54 S 635; Montgomery Tract. Co. v. 
Haygood, 152 Ala. 142, 44 § 560. 

Ariz.—Mayhew v. Brislin, 13 Ariz. 
102, 108° BP. 253;° Pringle -v. King, 9 
Arin M6087 2-36. 

Ark.—Thielman y. Reinsch, 107 
Ark. 307, 146 SW 525; Thomas v. 
Jackson,’ 105) Ark. 13537 15d" Swi 52a 
Draper v. Robinson, 101 Ark. 126, 
141 SW 762; Singer Mfg. Co. v. W. 
D. Reeves Lumber Co., 95 Ark. 363, 
129 SW 805; Massey v. Dixon, 81 
Ark. 337, 99 SW 383; McClintock v. 
Frohlich, 75 Ark. 111, 86 SW 1001; 
Schenck v. Griffith, 74 Ark. 557, 86 
SW 850; Savage v. Lichlyter, 59 Ark. 
1, 26 SW 12; Adler-Goldman Commun. 
Co. v. Hathcock, 55 Ark. 579, 18 SW 
1048; Fry v. Ford, 38 Ark. 246; Ray 
v. Light, 34 Ark. 421; Young v. King, 
33 Ark. 745; Lambert vy. Killian, 27 
Ark. 549; Steck v. Mahar, 26 Ark. 
Bey McCarroll v. Stafford, 24 Ark. 
224. 

Ga.—Ray v. Morgan, 112 Ga. 923, 
38 SE 335; Smith v. Smith, 112 Ga. 
351, 37 SE 407; Dawkins v. Will- 
banks, 108 Ga. 804, 34 SE 165; Irvin 
v. Corbin, 57 Ga. 594; Whitlock v. 
Gains, 28 Ga. 25. 

Ind.—Bennett v. Root Furniture 
Co., 176 Ind. 666, 96 NE 708; Young 
Vv. ‘Montgomery, 161 Ind. 68, 67 NE 
684; Consolidated Stone Co. v. Sum- 


mit, 152 Ind:-297, 563 °NE 235: ‘Miller 
v. Eldridge, 126 Ind. 461, 27 NE 132; 
Louisville, etc., R. Co. v. Hart, 119 
Ind. §273, (209 NE 753 74° TRAN 549: 
Cline v. Lindsey, 110 Ind. 337, 11 NE 
441; Northwest Mut. L. Ins. Co. v. 
Heimann, 93 Ind. 24; Wright v. Nip- 
ple, 92 Ind. 310; Williams v. Riley, 
88 Ind. 290; Louisville, ete., R. Co. v. 
Krinnings, 87-Ind. 351; Taylor v. 
Shelkett, 66 Ind. 297; Vandever v. 
Garshwiler, 63 Ind. 185; Bridgewater 
v. Bridgewater, 62 Ind. 82; Freeze 
v. De Puy, 57 Ind. 188; Ececkleman v. 
Miller, 57 Ind. 88; Sowle v. Cosner, 56 
ind. 276; Patterson v. Indianapolis, 
etc., Plank-Road Co., 56 Ind. 20; 
Schenck v. Butsch, 32 Ind. 338; Hal- 
lock v. Iglehart, 30 Ind. 327; Smith 
v. Allen, 16 Ind. 316; Kent v. Lawson, 
12 Ind. 675, 74 AmD 233; Cohen v. 
Reichman, 55 Ind. A. 164, 102 NE 
284; Mallow v. Hastes, (A.) 96 NE 
174; Chicago, etc., R. Co. v. Coon, 48 
Ind. A. 675, 93: NH, 561, 95.NE) 596; 
Welker v. Appleman, 44 Ind. A. 699, 
90 NE 35; Parker Land, etc., Co. v. 
Ayers, 43 Ind. A. 513, 87 NE 1062; 
Huntington v. McClurg, 22 Ind. A. 
261, 53 NE 658; Baecher v. State, 19 
Ind. A. 100, 49 NE 42; Fourthman v. 
Fourthman, 15 Ind. A. 199, 43 NE 
965; Cannelton Water Co. Vv. Burkett, 
13 Ind. A. 277, 41 NE 477. 

Ind. T.—Missouri, eter Some 
Wilhoit, 6 Ind. T. 534, 98 SW 341; 
Gooding v. Watkins, 5 Ind. T. 578, 
82 SW 913. 

Ky.—Mann v. Henderson, 154 Ky. 
154, 156 SW 1068; Hoskins v. Pad- 
dock, 153 Ky. 728, 156 SW 387; Frank- 
fort v. Buttimer, 146 Ky. 815, 143 
SW 410; Shannon v. Stratton, 144 
Ky. 26, 137 SW 850; Chesapeake, etce., 
R. Co. v. Wendt, 121 SW 661; South- 
ern R. Co. v. Shumate, 107 SW 1737, 
32 KyL 1027; Louisville, ete., R. Co. 
v. Davis, 105 SW 455, 32 KyL 306; 
Gray v. Parrott, 99 SW 640, 30 KyL 
777; Merchants’ Nat. Bank vy. Ford; 
124 Ky. 403, 99 SW 260, 30 KyL 558; 
Brownsville v. Arbuckle, 99 SW 239, 
30 KyL 414; Louisville Water Co. v. 
Phillips, 89 SW 700, 28 Kyl 557; 
Hoskins v. Brown, 84 SW 767, 27 
KyL 216; Muldoon v. Meriwether, 
79 SW 1188, 25 KyL 2085; Evening 
Post Co. v. Caufield, 66 SW 502, 23 
Kyl 2028; Castle v. Bays, 40 SW 
242, 19 Kyl 345; Green v. Culver, 39 
SW 426, 19 KyL 186; American Ins. 
Co. v. Austin, 37 SW 678, 18 KyL 632; 
Alexander v. Humber, 6 SW 453, 9 
Kyl 784; Humphreys v.” Walton, 2 
Bush 580; Letton v. Young, 2 Mete. 
588; Mercer v.. King, 13 Kyl 429; 
Louisville, ete., R. Co. v. Yowell, 10 
KyL 721; Daniels v. Carter, 6 Kyl 
ry Gutzwilder v. Wagner, 3 KylLi 

Minn.—Torkelson vy. Minneapolis, 
ete?, KR. Col, ait Minn. 73801 3474 Nis 
307; Jacobsen v. Minneapolis, 115 
Minn. 397, 1832 NW 341. 

Miss.—Southern R. Co. v. Jackson, 
49 S 738. 

Mo.—Scrivner yv. Missouri Pac. R. 
Co., 260 Mo. 421, 169 SW 83; Pettis 
County v. Reavis, 256 Mo. 466, 165 
Sw 990; Jackson v. Kansas City 
Bolt, ete., Co., 2388 Mo. 656, 141 SW 
1128; State v.° Thompson, 149 Mo. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 891] 


leged erroneous ruling was made,” although the in- 
structions are made part of the record by bill of 
exceptions,’” and although the ruling is challenged 
by the petition in error and in argument of coun- 


sellin: 


Sufficiency of allegation of error. 


441, 51 SW 98; Wilson v. Taylor, 119 
Mo. 626, 25 SW 199; State v. John- 
son, 115 Mo. 480, 22 SW 463; State 
v. Gilmore, 110 Mo. 1, 19 SW 218; 
Griffith v. Hanks, 91 Mo. 109, 4 SW 
508; Light v. St. Louis; etc, R.Co., 
89 Mo. 108, 1 SW 3880; Gaines v. Fen- 
der, 82 Mo. 497; Griffin v. Regan, 79 
Mo. 73; State v. Richardson, 77 Mo. 
589; Anthony vy. St. Louis, etc, R. 
Co., T6 Mo. 18; Matlock v. Williams, 
59 Mo. 105; Brady v. Connelly, 52 
Mo. 19; Vivian v. Lafayette County, 
13 Mo. 453; Pogue v. State, 13 Mo. 
444; Gordon v. Gordon, 13 Mo. 215; 
Lyle v. White, 11 Mo. 624; Rhodes v. 
White, 11 Mo. 623; Floersh v. State 
Bank, 10 Mo. 515; Swift v. Scott, 181 
Mo. A. 1, 163 SW 5388; Roedel v. John 
Hancock Mut. L. Ins. Co., 176 Mo. 
A. 584, 160 SW 44; Pace v. American 
Cent. ins. Co., 1738 Mo. A. 485; 158 
SW 892; Cunningham v. Atterbury, 


166 Mo. A. 187, 147 SW 495; Mon- 
tague Compressed Air Co. y. Fulton, 
166 Mo. A. 11, 148 SW 422; Hemp- 


hill v. Morehouse, 162 Mo. A. 566, 
142 SW 817; Carpenter v. Gruendler 
Mach. Co., 162 Mo. A. 296, 141 SW 
1147; O’Brien v. John O’Brien Boiler 
Works Co., 154 Mo. A. 183, 133 SW 
347; Dorris v. Dorris, 149 Mo. A. 107, 
129 SW 979; Jackson v. Burgess, 143 
Mo. A. 438, 128 SW 821; Brown v. 
Mays, 80 Mo. A. 81; State v. Rags- 
dale, 59 Mo. A. 590; King v. Greaves, 
51 Mo. A. 534; Connelly v. Shamrock 
Benev. Soc., 43 Mo. A. 283; Fields v. 
Baum, 35 Mo. A. 511; Crum v. Ellis- 
ton, 33 Mo. A. 620. 

Mont.—Haggerty v. Lash, 34 Mont, 
St eS. eee OT. 

Nebr.—Murten v. Garbe, 91 Nebr. 
439, 136 NW 66; Sabin v. Cameron, 
90 Nebr. 347, 133 NW 422; Stevenson 
v. Omaha Transfer Co., 87 Nebr. 794, 
128 NW 503; Olmsted vy. Noll, 82 
Nebr. 147, 117 NW 102; Tarpenning 
Ve Knapp, 79 Nebr. 62 112 NW 290; 
Schmitt, etc., Co. Vv. Mahoney, 60 
Nebr. 20, 82 NW 99; Palmer v. Ulys- 
ses First Bank, 59 Nebr. 412, 81 NW 
303; Spirk v. ‘Chicago, eter ERs Cox 
57 Nebr. 565, 78 NW 272; "Missouri 
Pac. R. Co. v. Palmer, 55 ‘Nebr. 559, 
76 NW 169; Kloke v. Martin, 55 Nebr. 
554, 76 NW 168; Flower vy. Nichols, 
55 Nebr. 314, 15 NW 864; National 
Masonic Acc. Assoc. v. Day, 55 Nebr. 
127, 75 NW 576; Langhorst v. Coon, 
53 Nebr. 765, 14 NW 257; Karnes v. 
Dovey, 53 Nebr. 725, 14 NW. 311; 
Peck v. Tingley, 53 Nebr. eS NW 
450; Hanover F.. Ins. Co. v. Stoddard, 
52 Nebr. 745, 78 NW 291; Farwell v. 
Chicago, etc., RECO be Nebr. 614, 72 
NW 10386 [foll Graham v. Frazier, 49 
Nebr. 90, 68 NW 367]; Phenix Ins. 
Co. v. King, 52 Nebr. 562, 72 NW 855; 
Morsch vy. Besack, 52 Nebr. 502, re} 
NW 953; Behrends vy. Beyschlag, 50 
Nebr. 364, 69 NW _ 835; Denise Vv. 
Omaha, 49 Nebr. 750, 69 NW 119; 
Peaks v. Lord, 42 Nebr. 15, 60 NW 
349; Wanzer v. State, 41 Nebr. 238, 
59 NW 909; Barton v. McKay, 36 
Nebr. 632, 54 NW 968; Hanover F. 
Ins. Co. v. Schellak, 35 Nebr. 701, 
53 NW 605; Walker v. Haggerty, 
30 Aepe 120, 46 NW 221; Sherwin 
vy. O’Connor, 24 Nebr. 603, 39 NW 
620; Omaha, etec., R. Co. v. O'Donnell, 
22 Nebr. 475, 35 NW 2353) INyeer v. 
Shaffer, 20 Nebr. 507, 30 NW 943; 
Schreckengast v. Ealy, 16 Nebr. 510, 
20 NW 853; Hastings, etc., R. Co. v. 
Ingalls, 15 Nebr. 123, 16 NW 762 
Cleveland Paper Co. v. Banks, 15 
Nebr. 20, 16 NW 833, 48 AmR "344; 
McCormick v. Keith, 8 Nebr. 142. 

. M.—Rogers v. Richards, 8 N. M. 

65s. “47 P 719. 

Okl.—Shuler v. Collins, 40 Okl. 126, 
136 P 752; Ludwig y. Benedict, 33 
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for a new trial must clearly and definitely point 
out the specific errors in the giving or refusing of 
instructions which are relied upon as grounds for 
a new trial, and errors which are not so alleged will 


not be considered upon appeal,’* except where they 


The motion 


Okl. 300, 125 P 789; Glaser v. Glaser,] 113, 68 SE 1039; Atlantic, etc., R: Co. 


13 Okl. 389, 74 P 944 
Ss. C.—Kingman Vv. Lancashire Ins. 
Co., 54 S. C. 599, 32 SE 762. 

Ww. Va.—Brown vy. Brown, 29 W. 
Vans 2a SE S08. 

Wyo.—lowa State Sav. Bank v. 
Henry, 136 P 863. 

[a] Error in giving modified in- 
structions can only be saved by a 


motion for a new trial. Central 
Union Bldg. Co. v. Kolander, 212 Ill. 
24, (2 NE ee att Lees YN. 305]; 


Citizens St. R. Co. v. Shepherd, 30 
Ind, A. 193, 65 NE 765, 29 Ind. A. 412 
62 NE 300; Kimball- Fowler Cereal 
Cost Chapman, ete., Lumber Co., 
125 Mo. A. 326, 102 SW 625. 

[b] Whe general objection in a 
motion for new trial that the verdict 
was contrary to the evidence is not 
sufficient to entitle complainant to 
urge objections to the instructions on 
appeal. Alexander v. Flood, 77 Miss. 
925, 28 S 787. 

[e] That instructions given were 
not full enough.—An assignment of 
error that the instructions given 
were not full enough and that the 
court failed to instruct on certain 
relevant matters is not available, un- 
less proper instructions covering the 
omitted points were tendered and 
refused, and such refusal was made 
a ground for motion for new trial. 
Conner v. Citizens’ St. R. Co., oe 
44 NE 16; State v. Ridge, 125 N. C. 
655, 34 SE 439; Howard vy. Turner, 
P25eIN. TEV A075 34 SE 229. 

[da] Giving instruction on court’s 
own motion instead of one requested. 
—(1) The action of the court in re- 
fusing a special charge and in giv- 
ing an erroneous insiruction on its 
own motion will be considered on 
appeal only when assigned as error 
m the motion for new trial. Knisely 

Hire, 2 Ind. A. 86, 28 NE 195. (2) 
OF in some states by exceptions filed 
thereto in apt time. Tillett v. Lynch- 
burg ete R. 'Co.s JA6GUN. CH O87 21 SE 
698; Blackburn vy. St. Paul F. & M. 
Ens: Col,116 N.C; 821, 21 SE 922) 

[e] An error in an instruction on 
the measure of damages, arising from 
the fact that it included improper ele- 
ments of damages, need not be at- 
tacked in the motion for new trial on 
the ground of the excessiveness of the 
verdict, to be reviewable on appeal. 
Lasater v. St. Louis, etc., R. Co., 177 
Mo. A. 534, 160 SW 818; Esque v. St. 
Louis United R. Cos., 174 Mo. A. 317, 
157 SW 1061. See also Findley v. 
St. Louis United R. Cos., 238 Mo. 6, 
141 SW 866. 

71. Boshears v. Johnson, 101 Ark. 
120, 141 SW 763; Alexander v. Hum- 
ber, 86 Ky. 565, 6 SW 453, 9 Kyl 
734; State v. Grote, 109 Mo. 345, 19 
Sw 93; Haynes v. ‘Trenton, 108 Mo. 
123, 18 SW 1003; State v. Nelson, 101 
Mo. 477, 14 SW 718, 10 LRA 39% 
Brown v. Mays, 80 Mo. A. 81; Lin, 
neus v. Dusky, 19 Mo. A. 20. And 
see other cases in preceding note. 

72. Newman v. Day, 108 Ga. 813, 
34 SE 167; Bodamer v. Hutton, 40 Ind. 
244, 

[a] Referred to in motion.—But 
where exceptions to instructions 
given are specifically reserved in the 
bill of exceptions, the failure to spe- 
cifically note them in the motion for 
a new trial is not an abandonment, 
where they are referred to in a gen- 
eral manner in the motion. Geary 
v. Parker, 65 Ark. 521, 47 SW 2388, 53 


SW 567. 
73. Dunphy v. Bartenbach, 40 
140 Ga. 


Nebr. 143, 5S NW 856. 
74. McCord vy. McCord, 

170, 78 SE 833; Atlanta, ete., ReOTCo! 

v. Jacobs’ Pharmacy Co.,. 185 Ga. 


‘ment on appeal 


v. Sumner, 134 Ga. 673, 68 SE 593; 
Seaboard Air-Line R. Co. v. Phil- 
lips, 117 Ga. 98, 438 SE 494; Bullock 
v. State, 115 Ga. 241, 41 SE 609; 
St. John vy. Leyden, 111 Ga. 152, 36 
SE 610 (must set forth literally or in 
substance the language used in the 
erroneous instruction); Central of 
Georgia R. Co. v. Bond, 111 Ga. 13, 
36 SE 299; Southern R. Co. v. Dantz- 
ler, 99 Ga. 323, 25 SE 606; Taylor v. 
Schradsky, 178 Ind. 217, 97 NE 790; 
Cleveland, etc., R. Co. v. Hayes, 167 
Ind. 454, 79 NE 448; Young v. Mont- 
gomery, 161 Ind. 68, 67 NE 684 
(holding that an instruction chal- 
lenged in the motion for new trial 
only by an assignment that jointly 
questioned the correctness of sev- 
eral instructions was not properly 
before the court for review on ap- 
peal, where some of the instructions 
were proper); Pennsylvania Co. v. 
Bbaugh, 152. Ind: 5315 S33 NET63 
(holding that, where an alleged er- 
ror is stated in a motion for a new 
trial as “error: >. ~ un nefusineito 
give to the jury each of the instruc- 
tions severally asked, numbered one, 
two, three,” etc., the assignment is 
sufficient to challenge each instruc- 
tion in each set); Hyatt v. Cochran, 
69 Ind. 436; Bartholomew v. Langs- 
dale, 35 Ind. 278; Steele v. Michigan 
Rugey. Co: 50 ind: Aev63so.4 oo IN 
4353) Storrssvete.. Comin. Fusselman, 
23 Ind. A. 293; 55 NE 245 (holding 
that, where the only assignment of 
cause for a new trial was that the 
court erred in giving certain instruc- 
tions jointly, objection in the argu- 
to giving a single 
instruction will not be considered); 
Muldoon v. Meriwether, 79 SW 1183, 
25 KyL 2085; Bailey v. Louisville, 
ete., R. Co., 44 SW 105, 19 KyL 1617; 
Louisville, ete., R. Co. v. Morris, 20 
SW 539, 14 Kyl 466; Burns v. Mc- 
Gibben, 9 KyL 441; Sterrett v. Met- 
ropolitan St. R..Co.,/225 Mo. 99, 123 
SW 877; St. Louis Bridge, etc., Co. v. 
St. Louis Brewing Assoc., 129 Mo. 
343, 31 SW 765. 

[a] “he instructions given or re- 
fused and objected to should be des- 
ignated or set out (1) in the motion 
for a new trial. Southern R. Co. v. 
Kirsch, 150 Ala. 659, 43 S 796; Doug- 
lass v. Blankenship, 50 Ind. 160; 
Streight v. Bell, 37 Ind. 550; Shinn v. 
United R. Cos., 248 Mo. 173, 154 SW 


103; Shinn v. United R. Cos., 146 
Mo, A. 718, 125 SW 782; Meyer v. 
Shamp, 51 Nebr. 424, 71 NW 57; 


Kirchman vy. Kratky, 51 Nebr. 191, 70 
NW 916. (2) If not so designated, 
the defect cannot be overcome by an 
assignment of error designating such 
instructions. Douglass v. Blanken- 
ship, 50 Ind. 160. (3) Where al- 
leged errors in regard to the giving 
or refusal to give a series of con- 
secutively numbered instructions are 
assigned in gross in the motion for 
a new trial, the assignments will, on 
review, be examined no further when 
it is ascertained that the action of 
the trial court was proper as to one 
instruction of either group. Atwood 
vi Marshall?l-b2) Nepriwi7s, 71 WN 
1064; Home F. Ins. Co. v. Phelps, 51 
Nebr. 623, 71 NW 303; Kliment v. 
Corcoran, 51 Nebr. 142, 70 NW 910. 

{[b] ‘Where the motion is too gen- 
eral (1) to point out the specific er- 
rors in the giving or refusing of in- 
structions, it will not be considered 
on appeal. Southern R. Co. v. Kirsch, 
150 Ala. 659, 43 S 796; O’Neal v. 
O’Neal, 112 Ga. 348, 37 SE 375; New- 
man v. Day, 108 Ga. 8138, 34 SE 167; 
Terre Haute Tract., etc., Co. v. Payne, 
45 Ind. A. 132; 89 NE 413; Montague 
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contain incorrect abstract propositions of law.”® 

[§ 892] (b) Rule That Motion Is Not Necessary. 
In Florida and North Carolina no motion for new 
trial is necessary in order to preserve for review 
in the supreme court error in the giving or refusing 
of instructions.*® In both of these states it seems 
that a motion for a new trial is not necessary in 
any case. But in North Carolina a motion for a 
new trial, based on error in giving or refusing in- 
structions, is not improper.77 In North Dakota, 
Tennessee, and Texas, where a motion for a new 


trial is in some cases necessary, it is not necessary 


in order to preserve for review error in the giv- 
ing or refusing of instructions.7® In. Illinois 
no motion for a new trial is necessary in 
order to present to the reviewing court er- 
ror in giving or refusing instructions where the 
correctness of the ruling is saved for review 
by exceptions.® But if a motion for new trial is 

made in writing, specifying the grounds therefor, 
and error in the’ giving or refusing of instructions 
is not - -enumerated therein, the action of the trial 


Compressed Air Co. yv. Fulton, 
Mo. A. 11, 148 SW 422. But see 
Hooper vy. Standard L., etc., Ins. Co., 
166 Mo. A. 209, 148 SW 116. (2) A 
ground of a motion for a new trial, 
which is equivalent to an assignment 
of error upon the whole charge, is 
too general to present any question 
for determination, unless the whole 
charge appears to be erroneous. At- 
lantic, ete., R. Co. v. Sumner, 134 Ga. 
673, 68 SE 593. 

[c] Selecting fragments of sen- 


SW 1103; 
Bank, 


394; 
Co., 


son, 
Gulf, jete., 
Civ. AS © 82; 


APPEAL AND ERROR 


] court in that regard cannot be reviewed.*®° 


166, (Tex. Civ. A.) 157 SW 950; Pope v.; 126. Ill. 
Ansley Realty Co., (Tex. Civ. A.) 135 
Young v. Marshall State 
64), ‘Pex.4Civin All i206; ,0 7 Swi 
476; Farenthold v. Tell, 
A. 110, 118 SW 635; 
Co. v. Strong, (Tex. Civ. A.) 108 SW 
McFadden y. Missouri, R: 
41 Tex. Civ. A. 350, 92 SW 989; 
Northern Texas Tract. 
38. Tex.,,Civ. As 55, 
R, Co. v. Sparger, 11 Tex. 


[$§ 891-894 


In 
Iowa, under a statute providing that ‘‘the Supreme 
Court, on appeal may review and reverse any judg- 
ment or order of the superior or district court, al- 
though no motion for a new trial was made in such 
court’’ error in the giving or refusing of instruc- 
tions to which exceptions have been duly saved may 
be considered on appeal, although not made the 
basis of a motion for a new trial,®+ or although the 
motion for a new trial in which they are incorpo- 
rated is stricken from the files because filed too 
late.8? 

[§ 893] (c) Giving Oral instead of Written In- 
structions. Error in giving an oral instruction to 
the jury instead of a written one is no exception to 
the rule that all alleged errors occurring during the 
trial of a cause must.be excepted to and complained 
of in the motion for a new trial in order to obtain 
a review of the same in the supreme court, even 
though the instruction orally given forms but a 
small part of the charge.®* 

[§ 894] (d) Time of Giving Instructions. 
A, o 119] 2 Odins-CGoal sCouaye 
624, 75 NE 332 [aff 
119 Ill, A. 310]; French vy. French, 
215 Till. 470, 74 NE 403; Kehl v. 
Abram, 210 Ill. 218, 71 NE 347, 102 
AmSR 158 [aff 112 Ill. A. 77]; Hintz 
v. Graupner, 138 Ill. 158, 27 NE 935; 
St. Louis Cons. Coal Co. v. Schaefer, 
135 Ill. 210, 25 NE 788; Ottawa, ete., 
R. Co. v. McMath, 91 Ill. 104; Miller 


v. Carney, 182 Ill. A. 5385; Wettrick v. 
Martin, 164 Ill. A. 273; Kerwin y. 


In 
Tadlock, 216 Ill. 
52 Tex. Civ. 
Rapid Transit R. 


etc., 


Co. v. Jami- 
85 SW 305; 


Marsalis v. A. 561; Toluca 


tences from different parts of the 
charge, which are unintelligible as 
set out, is not sufficiently definite to 
present any question for determina- 
tion on appeal. Kennedy v. Hagans, 
132 Ga. 503, 64 SE 3380; Holland v. 
Williams, 126 Ga. 617, 55 SH 1023. 

{d] Separate objection to 
paragraph not necessary.—Although 
an instruction might have been di- 
vided into two paragraphs, it is to 
be treated as one, where it relates 
to one subject, and the judge, from 
his failure to number it separately, 
evidently regarded it as a single in- 
struction, and a review will not be 
denied the party excepting because 
he did not separately object to each 
paragraph in the motion for a new 
trial. Tyson v. Bryan, 84 Nebr. 202, 
120 NW 940. 

75. Bullock v. State, 115 Ga. 241, 
41 SE 609; Finley v. United R. Cos., 
238 Mo. 6, 141 SW 866. 

76. Williams v. La Penotiere, 32 
Fla. 491, 14 S 157; Bernhardt v. 
Brown, 118 N. G. 700, 24 SE 527, 715, 
36 LRA 402; Blackburn v. St. Paul 
F. & M. Ins. Co., 116 N. C. 821, 21 SH 
922; State v. Varner, aU ENG C. 744, 
20 SE 518; Lee v. Williams, 111 N. 
Cc. 200, 16 SE 175; McKinnon v. Mor- 
rison, 104 N. C. 354, 10 SE 5138. 

[a] In North Carolina it will suf- 
fice if the exceptions are set out in 
- the case on appeal. Taylor v. Plum- 
mer, 105 N. C. 56, 11 SE 266. 

77, Bernhardt v. Brown, 118 N. C. 
700, 24 SE 527, 36. ‘LRA 402: McKin- 
non v. Morrison, 104 N. C. 354, 10 SE 
513. 

7g. Seckerson v. Sinclair, 24 N. D. 
625, 140 NW 239; Minnesota Security 
Bank v. Kingsland, 5. Ni!) D. 2638, 65 
NW 697; McPherrin v. Jones, 5 N. D. 
261, 65 "NW 685; Luty v. Purdy, 2 
Overt. (Tenn.) 163; Missouri, etc., 
R. Co. v. Beasley, (Tex.) 155 SW 183; 
Western Union Tel. Co. v. Mitchell, 
89 Tex. 441, 35 SW 4; Clark v. Pearce, 
80 Tex. 146, 15 SW 787; Allen v. 
Stephanes, 18 Tex. 658; Houston Oil 
Co. v. Drumwright, (Tex. -Civ. A.) 
162 SW 1011; Lee v. Moore, (Tex. 
Civ. A.) 162° SW #43757 Brewer. 
Blythe, (Tex. Civ. A.) 158 SW 786; 
State Mut. F. Ins. Co. v. Taylor, 


each | 


32 SW 49; 
Crawford, 8 Tex. Civ. A. 485, 28 SW 
371. Compare Stoll v. Davis, 26 N. 
D. 378, 144 NW 443 (holding that an 
objection to an instruction, which is 
not incorporated in the exceptions to 
the charge and is not called fo the 
attention of the trial court at the 
time of the motion for a new trial, 
will not be considered on appeal): 
Rossev. Jackson, (Dex. .Civ, AD. 265 
SW 513 (to same effect); Ft. Worth, 
ete., R. Co. v. Poindexter, (Tex. Civ. 
A.) 154 SW 581 (holding that, under 
the amended rules, an objection to 
the .charge not included in the mo- 
tion for a new trial is not available 
on appeal); Ysleta v. Babbitt, 8 Tex. 
Civ. A. 432, 28 SW 702; Hammond vy. 
Garcia, (Tex. Civ. A.) 25 SW 823. 

[a] Sufficiency of ground.—A 
ground in a motion for a new trial 
that the court erred in refusing to 
give special charge No. 1, as request- 
ed by defendant, is sufficient. Nunn 
v. Veale, (Tex. Civ. A.) 149 SW 758. 

79. Oil Belt R. Co. v.- Lewis, 259 
Till, 108, 102 NE 228; Pate v. Gus 
Blair- -Big Muddy Coal Co., 252°. Ill. 
198, 96° NE 849; Yarber v. Chicago, 
etc., R. Co., 235 Ill. 589, 85 NE 928; 
Illinois Cent. R. Co. v. O'Keefe, 154 
Ill. 508, 39 NE 606; Loeb v. Alex- 
ander, 174 Ill. A. 143; Kelly v. Auro- 
raj ete, Ru, Co:, 168; TilwA 3862 (Conn= 
ing v. Peoria, etc, R. Co., 144 Ill. A. 
407; Aygarn v. Rogers Grain Co., 141 
Tl. AG 402; Hekels v. Hawkinson, 138 
Tle As 627; Cattinari v. Delmagro, 
135 Ill. A. 452; Brecher v. Chicago 
Junction R. Co., 119 Ill. A. 554. See 
also McClurkin v. Ewing, 42 Ill. 282; 
Hill ve=Chicago UR. Con 7126 Ties 
152; Gerhards v. Johnson, 105 Ill. A. 
65; Bennett v. Brown Hoisting, etce., 
Mach. CORB SOE LAVAS es 
Miller v. Carney, 182 Ill. A. 535. 

[a] Where the propriety of giving 
or refusing instructions raises only a 
question of law, a motion for a new 
trial is not required in order to en- 
title the party complaining to a re- 
view of the instructions on appeal. 
Bennett v. Brown Hoisting, etc., 
Mach. Co., 89 Ill. A, 113: 

80. Louby v. Key, 258 Ill. 558, 191 
NE 946; Lasher v. Colton, 225 [ll. 
234, 80 NE 122, 8 AnnCas 367 [aff 


But see] 


Balhatchett, 147 Il. 
v. Arnold, 108 Ill. A. 584; Supreme 
Court of Honor v. Barker, 96 Ill. A. 
490; Theile v. Chicago Brick Co., 60 
Tll. A. 559; Hoffmann v. World’s Co- 
lumbian Exposition, 55 Ill. A. 290; 
Stuve v. McCord, 52 Ill. A. 331; Bay- 
lor iv. Baylor, -9) Dl nAs 4105 5 Contra 
Smith v. Hall, 37 Ill. A, 28; Leyen- 
berger v. Paul, 25 Ill. A. 480. 

{a] Where a motion for a new 
trial has keen overruled at the re- 
guest of the party making it, such 
ruling not being assignable as error, 
the appellate court may pass on al- 
leged errors in the instructions. 
Brecher v. Chicago Junction R. Co., 
119 TMA. 654; 

[b] ‘Sufficiency of assignment.— 
An assignment, as ground for new 
trial, that the court erred in giving 
instructions, numbers 1 to 15, asked 
for by the respondent, was sufficient 
to raise the question for considera- 
tion, on appeal, of error in the giving 
of instructions, numbers 1 to 15, 
asked for by respondent, as modified 
by the court. Chicago, ete., R. Co. v. 
Mines, 221 Ill. 448, 77 NE 898. 

81. Scott v. Chicago, etc., R. Co., 
160 Iowa 306, 141 NW 1065; Williams 
v. Clark County, 1438 Iowa 828, 120 
NW 306; Schulte v. Chicago, ete., R. 
Co., 124 Iowa 191, 99 NW 714; Ellis 
v. Leonard, 107 Iowa 487, 78 NW 246. 

[a] Where exceptions to the 
charge are first taken in the motion 
for a new trial, (1) they must specify 
the part of the charge objected to, 
and the ground of objection, and an 
objection in such motion “that the 
court erred in giving to the jury the 
instructions,” stating the numbers of 
11 instructions, is insufficient. Rule 
v. McGregor, 115 Iowa 323, 88 NW 
814 (under Code § 3709). (2) And 
where the motion sets out an objec- 
tion to instructions as “contrary to 
law, net warranted by the facts and 
prejudicial to plaintiff,” it does not 
set out the ground thereof. Turley 
v. Griffin, 106 Iowa 161, 76 NW 660. 

82. Beems y. Chicago, etc., R. Co., 
58 Iowa 150, 12 NW. 222. 

83. Horbach v. Miller, 4 Nebr. 31. 

[a] Sufficiency and scope of state- 
ment of grounds.—A ground of mo- 
tion for a new trial that the court 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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some states error in giving an instruction to the 
jury after the submission of the cause,’ or in re- 
calling the jury and substituting instructions for 
those given, will be disregarded unless presented 
in the motion for a new trial.®® 

[§ 895] (e) Giving Instructions in Absence of 
Counsel. So in some states the objection that the 
court instructed the jury in the absence of counsel 
eannot be heard on appeal, when not alleged in the 
motion for a new trial.®° 

[§ 896] (f) Filing and Marking Instructions. 
In some states neglect of the court to file with the 
elerk instructions given must be called to tke at- 
tention of the court by means of a motion for a 
new trial, in order to be available as ground for 
reversal.8* And the same is true of failure of the 
court to mark an instruction ‘‘given.’’S® 

[§ 897] (12) Misconduct of Jury. In order to 
authorize a reversal on appeal for the misconduct 
of the jury, it must be made the basis of a motion 
for a new trial,8° and in one state the facts show- 
ing such misconduct must be supported by affidavits 
in the motion.°° / 

[§ 898] (18) Verdict or Findings of Jury—(a) 
Objections to Form of Verdict or Findings. Ob- 
jections to the form of a verdict or findings must 
be raised in the motion for a new trial, or they will 


APPEAL AND ERROR 


[30.J3.] 988 


be considered as waived.®! Thus a verdict of guilty 
in assumpsit, where not strictly formal, will be sus- 
tained on appeal, when no objection was taken to 
it under the motion for.a new trial;®?2 and an ob- 
jection to a general verdict containing two counts 
that it does not specify the amount found due on 
each count will not be considered by the supreme 
court, if it was not alleged in the motion for a 
new trial or in arrest.®? 

[§ 899] (b) Other Objections in Relation to Ver- 
dict or Findings.°* So also the following objec- 
tions must be made the basis of a motion for new 
trial in order to entitle them to consideration on 
appeal: error in amending a verdict,®® in the an- 
swers or findings on special interrogatories,°* in 
submitting special interrogatories to the jury with- 
out first submitting them to counsel,®? in overruling 
a motion to strike out parts of a special verdict,°* 
in accepting several verdicts,®® that a verdict is 
opposed to the instructions,! or pleadings,? and that 
a verdict contains no assessment of damages,® or 
error in assessing the amount of damages.t So in 
some jurisdictions error in striking, or in refusing 
to strike, a verdict must be made the basis of a 
motion for a new trial in order to authorize a 
review thereof on appeal,> but in others the con- 


erred in its oral charge is too general 
to be reviewed on appeal, especially 


when the charge is not set out, Herz- 
berg v. Riddle, 171 Ala. 368, 54 S 
635. 
84. Cordes v. Straszer, 8 Mo. A. 61. 
85. Hofheimer v. Losen, 24 Mo. A. 
2. 
86. Kuhl v. Long, 102 Ala. 563, 15 
S 267 : 


87. Chicago, etc., R. Co. v. Shafer, 
49 Nebr. 25, 68 NW 342; Tagg v. Mil- 
ler, 10 Nebr. 442, 6 NW 764. 

Fish v. Chicago, ete., R. Co., 
1) Lowa, 280,46, NW 998; "Tage Vv. 
Miller, 10 Nebr. 442, 6 NW 764. 

89. Clayton v. State, 100 Ind. 201; 
McCormick v. Hubbell, 4 Mont. 87, 5 
P 314; Houston v. Omaha, 44 Nebr. 
63, 62 NW 251. ¢ 

_{a] Sufficiency.—A motion for a 
new trial, in an action for breach of 
contract to supply electric current for 
the operation of a motor, based on 
the ground that the jury which tried 
the case visited defendant’s power 
plant before they were impaneled, 
and-were probably influenced by what 
they saw, is too vague to require 
consideration on appeal. Wofford v. 
Buchel Power, etc., Co., 35 Tex. Civ. 
A. 531, 80 NW 1078. 

90. Houston vy. Omaha, 44 Nebr. 
63, 62 NW 251. : 

91." U. -S.—Cochran. v. Schreiber, 
107 Fed. 371, 46 CCA 349. 

ATI ete WOULS ee IeLC.,. eh On. EVs 
Raines, 90 Ark. 482, 119 SW 266. 

Gal.—Douglass’ v. Kraft, 9 Cal. 
‘562. 

Tll.—Parmelee v. Smith, 21 Tl. 620. 

Ind.— Weatherly v. Higgins, 6 Ind. 
73: Bennett v. West, 44 Ind. A. 398, 


88 NE 309. 
La.—Simon v. Brashear, 9 Rob. 59, 
41 AmD 321. . : 
Miss.—Eaton v. Barnhill, 68 Miss. 
305, 8 S 849. 


Mo.—Chapman y. White, 52 Mo. 
179: Kamerick v. Castleman, 29 Mo. 
A. 658. 

Nebr.—Crooker v. Stover, 41 Nebr. 
693, 60 NW 10; Everett v. Tidball, 34 
Nebr. 803, 52 NW 816; Armstrong v. 
Lynch, 29 Nebr. 87, 45 NW 274. 

N. H.—Hewett v. Woman’s Hos- 
pital Aid Assoc., 73 N. H. 556, 64 A 
190, 7 LRANS 496. 

N. C.—Lyon v. Atlantic Coast Line 
Ey CO} LOD) IN. eC.e 1435, Sle Shak. 

Ss. C.—Dantzler vy. Cox, 75 S. C. 
334, 55 SH 774. 

Tex.—Scott v. Farmers’, etc., Nat. 


Bank, (Civ. A.) 66 SW 485 [aff reh 
67 SW 343 (rev on other Srounds 97 
Tex. 31, 75 SW 7, 104 AmSR 835)]; 
Von Carlowitz v. Bernstein, 28 Tex. 
Civ. A. 8, 66 SW 464; Payton v. Love, 
20 Tex. Civ. A. 618, 49 SW 1109. 

[a] Error apparent on record.— 
But, where a judgment for three 
thousand five hundred dollars was 
rendered on a verdict for “thirty-five 
(3500) dollars,’ the error was ap- 
parent on the face of the record and 
was reviewable on appeal without 
having been presented to the trial 
court by motion for a new trial. 
Newton v. St. Louis, etc., R. Co., 168 
Mo. A. 199, 153 SW 495. 

[b] Sufficiency of motion.—Where 
a verdict is returned against plaintiff 
and in favor of several defendants 
on distinct defenses, and a _ single 
joint motion for new trial, being in- 
sufficient, is overruled, the court, on 
appeal, is required to examine the 
record only enovgh to ascertain the 
fact that the verdict is good as to 
any one defendant. Lydick v. Gill, 
68 Nebr. 273, 94 NW 109. 

[c] A special verdict is conclusive 
between the parties as to the facts 
found, unless set aside on a motion 
for a new trial, and cannot be ques- 
tioned on appeal unless such motion 
was made. Fant v. Sullivan, (Tex. 
Civ. A.) 152 SW 515. 

92. Parmelee v. Smith, 21 Ill. 620: 

93. Chapman v. White, 52 Mo. 179. 

94. Excessive or inadequate ver- 
dict see infra §§ 910, 911. 

95. Lures v. Botte, 26 Ind. 343. 

96. Farrell v. Illinois Tunnel Co., 
177 Ill. A. 425 (holding that defendant, 
on appeal, was conclusively bound 
by a finding on a special interroga- 
tory submitted by him that plaintiff 
could not by the exercise of reason- 
able care have avoided the injury, 
where he did not move or request 
that the finding be set aside in his 
motion for a new trial and reasons 
filed in support thereof); Lake Erie, 
ete, Ro Coy ‘vee Michalie (ind) 872" Nis 
552 [rev reh on other grounds 165 
Ind. 574, 76 NE 400]. But see Inland 
Steel. Co. y.. Harris, 49 Ind. A. /157;, 
95 NE 271 (holding that questions 
relating to the answers to interroga- 
tories by the jury are not properly a 
part of the motion for a new trial. 
If the answers are in conflict with 
the general verdict, appellant should 
move for judgment on the answers to 
the interrogatories non obstante vere- 


dicto, and, if his motion is overruled, 
he can then present the question to 
the appellate court by independent 
assignment of error). - 

[a] Objection to the denial of a 
motion to make the answer to an in- 
terrogatory more specific is proper 
ground for a motion for a new trial, 
but insufficient as an assignment of 
error. Brotherhood of Locomotive 
Firemen, etc: v.» Corder, }52 Ind), A; 
214, 97 NE 125. 

{b] Failure of jury to make a 
finding.—Bacon v, Perry, 25 Mo, A. 
73 (on counterclaim). 

97. Hansell-Eleock Fdy. 
Clark, 214 Ill. 399, 738 NE 
1152 THA 2092 

g8. Louisville, etce., R. Co. v. Hart, 
119. Ind.) 273,21 NE 753,-4 LRA 549. 

99. Perley v. Schmidt Cut Stone 
Co., 48 Ind. A. 344, 95 NE 616 (hold- 
ing that a motion for a new trial,. 
assigning error in receiving separate 
verdicts and in overruling defend- 
ant’s motion to require the jury to 
return one verdict, does not present 
for review the action of the court in 
accepting several verdicts). 

1. Palmer v. Ulysses First Bank, 
59 Nebr. 412, 81 NW 303; Cohen v. 
Grimes, 18 Tex. Civ. A. 327, 45 SW 
210. But see Hogg v. Gammon, 127 Ga. 
296, 56 SE 404 (holding that ground 
ef motion for a new trial, complain- 
ing that a verdict is contrary to cer- 
tain portions of the court’s charge, 
presents no questions for determina- 
tion on appeal). & 

2. Evins v. St. Louis, etc., R. Co., 
104 Ark. 79, 147 SW 452 (holding that 
a verdict, finding liability of defend- 
ant, where the complaint does not 
state a cause of action, is review- 
able, on appeal, on proper assignment 
of error in the motion for new trial). 

[a] A verdict sustaining a plea by 
way of avoidance, in an answer in- 
sufficient to constitute a defense, is 
reviewable on appeal, if properly as- 
signed in the motion for new trial. 
Bvins v. St. Louis, ete., R. Co., 104 
Ark. 79, 147 SW 452. 

8. Hart v. Weber, 57 Nebr. 442, 
77 NW 1085. 

4 Warner v. Sohn, 85 Nebr. 571, . 
123 NW 1054 [aff reh 86 Nebr. 519, 
125 NW 1072]; St. Marys v. Locke, 
73 W. Va. 30, 80 SE 841. 

5. Kistler v. Slaughter, 50 SW 529, 
20 KyL 1937; Albright v. Peters, 58 
Nebr. 534, 78 NW 1063. But see Col- 
lins v. Potts, 9 KyL 536. 
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trary view is taken.* Objections relative to the 
deliberations of the jury cannot be reviewed un- 
less made a ground for a new trial, such as error 
in permitting, or in refusing to permit, a jury to 
take written evidence to the jury room,’ in refusing 
to send the jury back to consider further on their 
special verdict, or in returning the verdict to the 
jury after it has been read to the court, and then 
ordering the jury back to the jury room to answer 
an interrogatory.® <A ground of motion for a new 
trial that the verdict is contrary to the law, or to 
the evidence, or to the law and the evidence, is too 
general, vague, and indefinite to be considered on 
appeal.?° 

[§ 900] (14) Rulings on Motion for Judgment 
notwithstanding Verdict. A motion for new trial 
is not a condition precedent to the right to review 
denial of a motion for judgment notwithstanding 
the verdict.14 

[§ 901] (15) Findings and Conclusions of 
Court—(a) Findings of Fact. Objections to the 
court’s findings of fact, such as that they include 
matters not warranted by the evidence or issues, if 
not presented by a motion for a new trial, will not 
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] a special request for findings,'* or of the overruling 


of a motion to modify special findings, find specially 
on certain facts, and make the finding more specifie 
on facts within the issues." ‘ 

[§ 902] (b) Failure or Refusal to Find. An ob- 
jection based on the refusal or failure of the 
court to find on certain issues,'® or the failure to 
make any finding on a counterclaim, will be disre- 
garded on appeal unless presented to the trial court 
by motion for new trial.1® 

[§ 903] (c) Conclusions of Law. To authorize 
the reviewing court to correct error in conclusions 
of law it is not necessary that a motion for a new 
trial, based upon such error, should have been 
made.+? 

[§ 904] (16) Declarations of Law by Court. In 
some states, although there is an exception to 
declarations of law made by the court, they will be 
deemed waived if not made the basis of a motion 
for a new trial.18 : 

[§ 905] e, Judgment and Rulings after Trial or 
Judgment. In some jurisdictions objections to a 
judgment or decree cannot be assigned indepen- 
dently as error on appeal, where they may properly 


be considered on appeal.’? 


6. Haskins v. Throne, 101 Ga. 126, 
28 SE 611; Sanford v. Duluth, etc., 
El. Co., 2 N. D. 6, 48 NW 434; Dunn 
v. Canton Nat. Bank, 11 S. D. 305, 77 
NW 111; Jones Lumber, etc., Co. v. 
Faris, 6 S. D. 112, 60 NW 103, 55 Am 
SR 814; Richter v. Leiby, 101 Wis. 
434, 77 NW 745; Plankinton v. Gor- 
man, 93 Wis. 560, 67 NW 1128. 

7. Trubey v. Richardson, 224 Il. 
136, 79 NE 592 (holding that an ob- 
jection that the court erred in per- 
mitting the jury to take to their 
room, on retirement, the original will 
in controversy with the stamp on it 
showing that it had been admitted to 
probate could not be urged on appeal, 
where it was not urged as a ground 
for a new trial); Kendall v. Kroeger- 
Amos-James Grocer Co., 173 Ill. A. 
504 (holding that, on an action by a 
trustee in bankruptcy to recover a 
preference, alleged error in permit- 
ting a schedule by the bankrupt, 
which had been excluded as evidence, 
to be taken by the jury, on retire- 
ment, cannot be urged on appeal, 
when it was raised on motion in ar- 
rest of judgment or for a new trial); 
State v. Rabourn, 14 Ind. 300. 

8. Louisville, etc., R. Co. v. Green, 
120 Ind. 367, 22 NE 327; Knight v. 
Knight, 6 Ind. A. 268, 33 NE 456. 

9. McCallister v. Mount, 73 Ind. 
Hoo! 

10. Ewart Lumber Co. v. Ameri- 
can Cement Plaster Co., 9 Ala. A. 152, 
62 S 560; Hoskins v. Brown, 84 SW 
767, 37 Kyl 216; Wallis v. Turner, 
(Tex. Civ. A.) 95 SW 61; Texas, etc., 
R. Co. v. Norman, (Tex. Civ. A.) 91 
SW 594; Voelcker v. McKay, (Tex. 
Civ. A.) 61 SW 424 [rev reh (Civ. A.) 
60 SW 798]. See also New Trial [29 
Cye 951 et seq]. 

11. Satterlee v. Modern Brother- 
hood of America, 15 N. D. 92, 106 NW 
561. 

12. Cal.—Smith v. Sinbad Dev. Co., 
11 CalA; 253, 104 PP 706: 

Ind.—Baldwin v. Heil, 155 Ind. 682, 
58 NE 200; Martin v. Marks, 154 Ind. 
549, 57 NE 249 (holding that an ap- 
plication for a new trial, on the 
ground that the special findings are 
contrary to law, is insufficient to pre- 
sent an objection to the findings be- 
eause they were alleged to contain 
evidentiary facts, conclusions of law, 
and matters outside the issues). 

Mo.—Redman v. Adams, 165 Mo. 60, 
65 SW 300. 

Ss. D.—Behrens Lumber Co. v. Lag- 
er, 25 S. D. 139, 125 NW 574. 


A motion for a new 
trial is also necessary to the review of a refusal of 


Tex.—Head v. Altman, (Civ. <A.) 
159 SW 135; Sheffield v. Rousey, (Civ. 
A.) 153 SW 653. 

Wyo.—Rawlins v. Murphy, 19 Wyo. 
238, 115 P 436. 

Compare Law v. Smith, 34 Utah 
394, 98 P 300. 

[a] Notice of motion; changing 
grounds.— Where the notice of inten- 
tion to move for a new trial bases 
the motion on the ground of insuffi- 
ciency of the evidence to support cer- 
tain findings, the movant cannot, on 
appeal, change his position, and claim 
that the making of the findings was 
an error of law. Schilling v. Curran, 
30 Mont. 370, 76 P 998. 

13. Haight v. Tryon, 112 Cal. 4, 44 
Pay aml: Morris v. Peffer, 77 Ill. A. 

[a] Overruling a motion to with- 
draw a request for a special finding 
is not ground for an independent as- 
signment of error. Beach v. Frank- 
lin Tp., (Ind. A.)- 103 NE 498. 

14. Beach v. Franklin Tp., (Ind. 
A.) 103 NE 498. 

15. Kaiser vy. Dalto, 140 Cal. 167, 
73 P 828; Haight v. Tryon, 112 Cal. 
4, 44 P 318; Beach vy. Franklin Tp., 
(Ind. A.) 103 NE 498 (holding that 
the omission of the trial court to 
make a finding on a material issue, 
on which the evidence is undisputed, 
is presented by a motion for new 
trial, alleging that the finding or de- 
cision is not sustained by sufficient 
evidence and is contrary to law, 
whether the omission was specifically 
presented to the trial court by mo- 
tion or not). 

16. Bacon yv. Perry, 25 Mo. A. 73. 

[a] Failure to consider evidence. 
—After final judgment, the court’s 
failure to consider certain evidence 
offered on the trial can only be raised 
in a motion for a new trial. Peo. v. 
Terry, (Tex. Civ. A.) 43-SW 846. 

17. Wolverton y. Wolverton, 163 
Ind. 26, 71 NE 123 (holding that an 
alleged ground of motion for a new 
trial that the “decision” of the court 
is not sustained by sufficient evi- 
dence and that such decision is con- 
trary to law is insufficient to raise 
any question as to the sufficiency of 
the court’s conclusions of law); 
Montmorency Gravel Road Co. v. 
Rock, 41 Ind. 263; Luirance v. Luir- 
ance, 32 Ind. 198; Rathburn vy. Wheel- 
er, 29 Ind. 601; Pond y. National 
Mortg., ete., Co., 6 Kan. A. 718, -50 
P 973; Bannard v. Duncan, 65 Nebr. 
179, 90 NW 947; Law v. Smith, 34 


be presented as a ground for a new trial.1® 
rule, however, does not apply to matters occurring 


This 


Utah 394, 98 P 300. But see Donald- 
son v. Thompson, 120 Mo. 152, 25 SW 
358; Head v. Altman, (Tex. Civ. A.) 
159 SW_ 135; 

18. Pearrow v. Gleason, (Ark.) 50 
SW 870. 

19. Migatz v. Stieglitz, 166 Ind. 

361, 77 NE 400; Albaugh v. Lynas, 
(Ind. A.) 90 NE 908; St. Joseph Mfg. 
Co. v. Hubbard, 36 Ind. A. 84, 75 NE 
17; American-German Nat. Bank v. 
Gray, etc., Hardware Co., 129 Ky. 105, 
110 SW 398, 33 KyL 547; Fickle v. 
St. Louis, etc.; R.. Co., 545 Mol219= 
Branson y. Branson, 84 Nebr. 288, 121 
NW 109. Defendants in error are 
not entitled to a review of a certain 
finding and part of the judgment, 
not having moved for a new trial or 
taken any steps to preserve the 
question for review. Rawlins v. 
Murphy, 19 Wyo. 238, 115 P 436. 
_ [a] An irregularity in rendering 
judgment must be taken advantage of 
by motion for a new trial, and the 
objection cannot be raised for the 
first time on appeal. Smith v. Fos- 
ter, 59 Ind. 595; Jenkins v. Esterly, 
22 Wis. 128. 

[b] A question as to rendering a 
personal judgment against a defend- 
ant, which was not made a ground 
for a new trial, cannot be consid- 
ered on appeal. Hot Springs R. Co. 
v. McMillan, 76 Ark. 88, 88 SW 846. 

[c] Any error in the rate of in- 
terest prescribed by the decree not 
having been called to the attention 
of the trial court in the motion for 
new trial cannot be considered on 
appeal. Elley v. Coldwell, 158 Mo. 
372, 59 SW 111. 

[d] Allowance of costs.—(1) 
Where the allowance of costs has 
been made by the court in the form 
of a judgment, a motion for a new 
trial, and not a motion to retax costs, 
is the proper procedure to present 
the question so as to authorize a re- 
view of such allowance by the su- 
preme court. Branson yv. Branson, 84 
Nebr. 288, 121 NW 109. (2) Error in 
rendering judgment for costs against 
a defendant, which is not brought to 
the attention of the trial court in the 
motion for a new trial nor by motion 
to retax the same, is not available on 
appeal. Grieb v. Stahl, (Tex. Civ. 
A.) 155 SW 988; Cunningham v. Mc- 
Donald, (Tex. Civ. A.) 80 SW 871, 81 
SW 52 [rey on other grounds 98 Tex. 
316, 83 SW 372]. (3) On appeal from 
a judgment denying a motion for a 
modification of a judgment dismiss- 
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after a judgment which cannot properly be urged 
as a ground for a new trial,?° as, for example, 
a motion to correct the record of a judgment,”! to 
quash an execution,?? to pay over the money on exe- 
cution,?* for relief from a default judgment,” to 
set aside a judgment for irregularities,?*> or to set 
aside an execution sale,?° and for the purpose of 
presenting these matters a motion for a new trial 
is not rendered necessary by the fact that the judg- 
ment entered does not affirmatively show the ground 
of the court’s judgment, or that evidence was taken 
But where a motion made after 
judgment is of such a character as in reality to 
constitute an independent proceeding, the rule re- 
quiring a motion for a new trial, in order to present 
In other jurisdic- 
tions it is held that error in the rendition of a 
judgment, being the act of the court, need not 


on the motion.?? 


objections, may be applicable.?* 
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although it is necessary that the 
question shall be raised in the court below by an 
appropriate form of objection and exception.®° 
it has been held that a failure of the court to enter 
the proper judgment on a verdict may be corrected 
by appeal without a motion for a new trial.*t 
objection that the judgment is contrary to the law 
and the evidence must in some jurisdictions be pre- 
sented by a motion for a new trial,?? while in other 
jurisdictions an objection that the judgment is con- 
trary to law may first be urged on appeal.®* 

f. Sufficiency of Evidence—(1) To Sup- 
port Verdict—(a) General Rule. 
of the states the rule is well settled that the appel- 
late court cannot review the evidence for the purpose 
of determining whether it sustains the verdict of the 
jury, unless a motion for a new trial properly pre- 
senting that ground was made in the court below,*4 | 


So 


An 


In the majority 


again be called to his attention by a motion for a | and a like rule has been applied to special findings 


ing the cause and awarding defend- 
ant costs, plaintiff is in no position to 
question the correctness of the pro- 
ceedings in dismissing the action and 
rendering judgment for costs, he hav- 
ing made no motion for a new trial 
or to set aside the order dismissing 
the suit. Casto v. Eigeman, 162 Ind. 
506, 70 NE 807. (4) Where no com- 
plaint of the assessment of costs is 
made in the motion for new trial or 
in arrest, the question will not be 
considered on appeal. Wolz v. Ve- 
nard, 253 Mo. 67, 161 SW 760. 

[e] Attorney’s fees.— (1) The 
question of allowing attorney’s fees 
to defendant in a suit for an injunc- 
tion, not assigned in the motion for 
new trial, or in the regular assign- 
ments of error, is not reviewable. 
Halter v. Leonard, 223 Mo. 286, 122 
SW 706. (2) Where, in an action on 
a note, defendant did not, in the mo- 
tion for new trial, attempt to raise 
any issue as to the attorney’s fees 
therein provided except that the note 
was not introduced in evidence, no 
other objection can be heard in the 
appellate court. Peck v. Morgan, 
(Tex. Civ. A.) 156 SW 917. 

{f] In Texas the rule of court 
provides that a motion for a new 
trial shall be filed in all cases where 
parties desire to appeal from a judg- 
ment of the trial court, or sue outa 
writ of error in the cause, unless the 
error complained of is fundamental, 
except in the cases in which the stat- 
ute does not require a motion for a 
new trial. Moore v. Moore, (Civ. A.) 
159 SW 896; Lloyd v. American Nat. 
Bank, (Civ. A.) 158 SW 785 (holding 
that assignments that the court erred 
jn rendering judgment against defend- 
ants jointly and severally and in di- 
recting that the judgment should 
bear interest at the contract rate 
were waived, where not set forth in 
the motion for a new trial). 

20. Hancock v. Heaton, 53 Ind. 

-111 (holding that an error in order- 
ing a guardian to pay over to the 
court the assets in his hands belong- 
ing to his ward need not be presented 
by a motion for a new trial, where 
not in conformity with the relief 
asked in the complaint); Slagel v. 
Murdock, 65 Mo. 522; Graff v. Dough- 
erty, 139 Mo. A. 56, 120 SW 661. See 
Silvey v. Brown, 137 Ga. 104, 72 SH 
907 (holding that acts [1911] p 150 
§ 3, providing that, where the par- 
ties have raised no question as to the 
sufficiency of* the approval of the 
grounds of a motion for a new trial, 
or of the brief of evidence, no ques- 
tion as to such matters shall be en- 
tertained by the reviewing courts, 
unless first raised and insisted on be- 
fore the trial judge, does not apply 
to objections to the sufficiency of an 
agreede statement to present ques- 
tions for review, where there was no 
motion for a new trial). 

21. Clause Printing Press Co. v. 


Chicago Trust, Bank, 148 Ind. 
680, 48 NE 245, 

22. Little v. Atchison, etc., R. Co., 
4 Ind. T. 698, 76 SW 283; Slagel v. 
Murdock, 65 Mo. 522; Hemm vy. Juede, 
153. Mo..A. 259, 133 SW 620. 

23. Hemm v. Juede, 153 Mo. A. 
259, 133 SW 620. 

24 Houser v. Laughlin, 55 Ind. 
A. 563, 104 NE 309. 

25. Arndt v. Arndt, 177 Mo. A. 420, 
163 SW 282; Hemm v. Juede, 153 Mo. 
A. 259, 133 SW 620; Graff v. Dough- 
erty, 189 Mo. A. 56, 120 SW 661. 


etc., 


26. Hemm v. Juede, 153 Mo. A. 
259, 138 SW 620. 

27. Hemm y. Juede, 153 Mo. A. 259, 
133 SW 620. 

28. Hemm vy. Juede, 153 Mo. A. 


259, 1383 SW 620 (holding that a mo- 
tion by a trustee in bankruptcy of a 
partner, filed after a decree dissoly- 
ing the firm and appointing a receiv- 
er to distribute the proceeds of a 
sale of the firm property equally be- 
tween the partner and copartner, ren- 
dered in a suit by the copartner for 
dissolution of the firm and the ap- 
pointment of a receiver, for an order 
directing the receiver to turn over to 
the trustee the share of the partner 
in the fund realized out of the firm 
assets, is not the commencement of 
an independent proceeding, for the 
trustee merely stands in the place of 
the partner, and the ruling on the 
motion is reviewable, in the absence 
of a motion for a new trial). 

29. Letot v. Peacock, (Tex. .Civ. 
A.) 94 SW 1121 (holding that an ob- 
jection that the judgment rendered 
did not conform to the verdict need 
not be specifically called to the at- 
tention of the trial court by a motion 
for a new trial to enable the party 
objecting to raise such question on 
appeal). 

30. Grieb v. Stahl, (Tex. Civ. A.) 
155 SW 988; Rawlins v. Murphy, 19 
Wyo. 238, 115 P 436. See supra §§ 
769 et seq, 827. 

31. Lykins v. Hamrick, 144 Ky. 80, 
137 SW 852. 

[a] One satisfied with the find- 
ings waives no rights by failing to 
move for a new trial, but is entitled, 
on appeal from the judgment, to have 
the proper judgment entered on the 
findings made. Peterson vy. Lone 
ieke Lumber Co., 58 Wash. 72, 107 P 
857. 

82. Moore v. Moore, (Tex. Civ. A.) 
159 SW 896. 

[a] That “the judgment is con- 
trary to law” is a sufficient assign- 
ment of error in a motion for new 
trial to entitle the party to a review 
of the cause. Logan County v. Jones, 
4 Okl. 341, 51 P 565. 

33. Westphal vy. Nelson, 25 S. D. 
100, 125 NW 640; Dring v. St. Law- 
rence Tp., 23 S. D. 624, 122 NW 664. 
See Granite Bituminous Pav. Co. v. 
Parkview Realty, etc., Co., 168 Mo. 
A. 468, 151 SW 479 (holding that 


the error in a judgment on a special 
tax bill declaring that it should draw 
eight per cent interest appears on the 
face of the record, and is reviewable, 
although not complained of in the 
motion for new trial). : 

[a] Questions of jurisdiction of 
the circuit court to render a particu- 
lar judgment can be reviewed on the 
record proper without a motion for 
new trial. Arndt v. Arndt, 177 Mo. A. 
420, 163 SW 282. 

[b] In the federal courts——A mo- 
tion for a new trial is not essential 
to entitle a party to a review of the 
judgment on writ of error by the 
circuit court of appeals. Aaron v. U. 
S., 155 Fed. 833, 84 CCA 67. 

34. Ala.—Main v. Galloway, 39 S 
770; McDuffie v. Weeks, 9 Ala. A. 
282, 63 S 739. 

Ark.—Western Union Tel. Co. v. 
Sockwell, 91 Ark. 475, 121 SW 1046; 
State v. Jennings, 10 Ark. 428; Ringo 
v. Field, 6 Ark. 43. 

Cal.—Forsythe v. Los Angeles R. 
Co. 149) ‘Cal. 45695 8%. Brees Green, ve 
Green, 103 Cal. 108, 37 P 188; Allen v. 
Fennon, 27 Cal. 68; Liening v. Gould, 
13 Cal. 598; Nishkian v. Chisholm, 2 
Cal. A. 496, 84 P 312. 


Se open eooe v. Delahaye, 2 Colo. 
Ga.—Mackin v. Blalock, 133 Ga. 


550, 66 SEH 265; Bacon y. Jones, 117 
Ga. 497, 43 SE 689; Ford v. Wilson, 
855 Gan yl095 7) 11, SH55595). Sanders) vz 
State, 84 Ga. 217, 10 SE 629; Stanford 
v. Treadwell, 69 Ga. 725; Crim v. Sel- 


lars, 37 Ga. 324; McRae v. Adams, 
36 Ga. 442: Farris v. State, 35 Ga. 
241; Ellington v. Coleman, 34 Ga. 


425; Fish v. Van Winkle, 34 Ga. 339; 
Wright v. Georgia R., etc., Co., 34 
Ga. 330; Arnold v. Ragan, 5 Ga. A. 


254, 62 SH 1052. 
v. Wells, 16 Ida. 


Ida.—Caldwell 
459, 101 .P 812. 

Ill.— Oil Belt R. Co. v. Lewis, 259 
Ill. 108, 102 NE 228; Yarber v. Chi- 


enzo, eetcs OR. (Cor, e235), Li be oe so 
NE92335 (Chicago; ete. Ra Con sve 
Schmitz, 211 Ill. 446, 71 NE 1050; 
Wehrheim v. Gilbert, 158 Ill. 542, 
42 NE 142; McCord v. Mechanics’ 
Naty. Bank, -:84 0, Tlln 49 9 Wawa ave 
Fletcher, 84 Ill. 45; Reichwald v. 
Gaylord;,=7%3., Ill. 5033), Daniéls) ~¥; 
Shields, 38 Ill. 197; Miller v. Car- 
ney, 182 Th, Ax 53bi, Groves vi Oil 


Belt; Tract. Co., 169 Ill. A..204;) Kelly, 
Vip AUROra,, Ole ern,.61O0;, me LOSimuue As 
386; Swartz v. Goodman, 165 Ill. A. 
27; Gardner v. Chicago, etc., R. Co., 
154 Ill. A. 178; Foley v. Boyer, 153 


TilieAS 613s ehixe vs c.Nolin ed Soe ibis 
A. 438; HEckels v. Hawkinson, 138 
Ill. A. 627; Cattinari v. Delmagro, 
135 Ill. A. 452: Pittsburgh, ete., R. 


Co. v. Bovard, 121 Ill. A. 49 [aff 223 
il. 176, 79 NE 1281; Retzer v. Gour- 
ley, 80 Ili. A. 630; Dearborn Fdy. Co. 
v. Rielly, 79 Ill. A. 281; Mueller v. 
Grant, 26 Ill. A. 585; Rock Island v. 
Riley, 26 Ill. A. 171. 
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of the jury.*> It has been similarly held that the 
objection that a verdict is contrary to the evidence 
must have been raised by motion for new trial be- 
fore it can be considered by the reviewing court.*® 


Ind.—State v. Davisson, 174 Ind. 
705, 93 NE 6 [transf (A.) 92 NE 664]; 
Shea v. Muncie, 148 Ind. 14, 46 NE 
138; Galbreath v. Doe, 8 Biackf. 366; 
Richardson v. St. Joseph Iron Co., 5 
Blackf. 146, 33 AmD 460; Federal 
Casualty Co. v. Taylor, 53 Ind. A. 565, 
102 NE 146; Cal Hirsch, etc., Iron, 
etc., Co. v. Peru Steel Casting Co., 
50 Ind. A. 59, 96 NE 807; Topp v. 
Standard Metal Co., 47 Ind. A. 483, 
94 NE 891; Albaugh vy. Lynas, 47 
Ind. A. 30, 93 NE 678 [aff reh (A.) 
90 NE 908]; Albaugh v. Lynas, (A.) 
90 NE 908. 

Iowa.—Schulte v. Chicago, ete., R. 
Co., 124 Iowa 191, 99 NW 714. 

Kan.—Decker v. House, 30 Kan. 
614, 1 P 584; Cloud County v. Citi- 
zens’ Nat. Bank, (A.) 52 P 703. 

Ky.—Brown v. Bennett, 102 Ky. 
518, 44 SW 85, 19 KyL 1579. 

Mich.—Northrup v. Pontiac, 159 
Mich. 250, 123 NW 1107; Plumb v. 
Hecla Co., 157 Mich. 562, 122 NW 208, 
Storch v. Rose, 152 Mich. 521, 116 
NW 402. 

Minn.—Barringer vv. Stoltz, 39 
Minn. 63, 38 NW 808; Byrne v. Min- 
neapolis, ete, R. Co., 29 Minn. 200, 
12 NW 698. 

Miss.—Gale v. Lancaster, 44 Miss. 
413. 

Mo.—Lyle v. White, 11 Mo. 624; 
Rhodes v. White, 11 Mo. 623; Mont- 
gomery v. Blair, 2 Mo. 189; Brun v. 
Dumay, 2 Mo. 125;.Scudder v. Pay- 
ton, 65 Mo. A. 314. 

Mont.—Porter v. Clark, 6 Mont. 246, 
Je ORK 

Nebr.—State v. Farrington, 86 
Nebr. 653, 126 NW 91; Waxham v. 
Fink, 86 Nebr. 180, 125 NW 145, 28 
LRANS 367, 21 AnnCas 301; Kafka 
v. Union Stockyards Co., 78 Nebr. 
140, 110 NW 672; Cassidy v. Collier, 
72 Nebr. 376, 100 NW 802; Hake v. 
Woolner, 55 Nebr. 471, 75 NW 1087; 
Hansen v. Kinney, 46 Nebr. 207, 64 
NW 710. 

Nev.—Finnegan v. Ulmer, 31 Nev. 
523, 104 P 17; Colquhoun v. Wells, 
DING Ve 459.) So) by Oils WWIDELRROLe® Ve 
Shiverick, 3 Nev. 288. 

N. H.—Rockingham Bank v. Clag- 
gett, 29 N. H. 292. 

N. M.—Rogers v. Richards, 8 N. M. 
658, 47 P 719; Sierra County v. Dona 
Ana County, 5 N. M. 190, 21 P 83; 
Spiegelberg v. Mink, 1 N. M. 308. 

N. Y.—Peil v. Reinhart, 127 N. Y. 
381, 27 N. E..1077, 12 LRA 843; Third 
Wve. (Con ve bp bling, 100 N Jay. 98) 
2 NE 878; Boos v. World Mut. L. 
Ins. Co., 64 N. Y. 236; Pangburn v. 
Buick Motor Co., 151 App. Div. 156, 
137 NYS 87 [rev on other grounds 
211 N. Y. .228, 105 NE 4237; Morri- 
Son) ve New York, vete:.-Re’ Cor i332 
Barb. 568; Marquart v. La Farge, 12 
N. Y. Super. 559; Jaeger v. German- 
American Ins. Co., 94 NYS 310; Leach 
v. Buffalo, ete, R. Co., 12 NYS 416; 
Mass v. Ellis, 9 NYSt 5612, 12 NY 
CivProc 323; Moorhead v. Holden, 7 
NYCivProe 188; Morange v. Morris, 
12 AbbPr 164, 20 HowPr 257. 

N. C.—Lyon v. Atlantic Coast, Line 
R. Co., 165 N. C. 143, 81 SE 1; Jones 
Vv. Engsh Point, 153, N.C." 371;" 69 SH 
2538. 

N. D.—Russell v. Olson, 22 N. D. 
410, 133 NW 1030, 37 LRANS 1217, 
AnnCasi914B 1069; Patterson, ete., 
Co. v: Nurnberg, 21 N. D. 416, 131 
NW 256; Patrick v. Nurnberg, 21 N. 
D. 877, 1381 NW 254: Landis: Mach. 
Co. v. Konantz Saddlery Co., 17 N. 
D. 310, 116 NW 333. 

Oh.—Cincinnati, etce., R. Co. v. Kas- 
sen, 49 Oh. St. 2380, 31 NE 282, 16 
LRA 674; Everett v. Sumner, 32 Oh. 
St. 562; Westfall v. Dungan, 14 Oh. 
St. 276. 

S. D.—Barcus v. Prokop, 29 S. D. 
39, 135 NW 756; Gade v. Collins, 8 
S. D. 322, 66 NW 466; Baird v. Gleck- 
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ler, 7 S. D. 284, 64 NW 118; Jones 
Lumber, ete. Co. v. Faris, 5 S. D. 
348, 58 NW 813; Norwegian Plow Co. 
v. Bellon, 4. S. D. 384, 57 NW 17; 
Evenson v. Webster, 3 S. D. 382, 53 
NW 747, 44 AmSR 802;.Hawkins v. 
Hubbard, 2. S. D. 631, 51. NW _ 1774; 
Pierce v. Manning, 2 S. D. 517, 51 
NW 332. i 

Tenn.—Jacks v. Williams-Robinson 
Lumber Co., 125 Tenn. 123, 140 SW 
1986; Wells v. Moseley, 4 Coldw. 
401. 

Tex.—Ellis v. Brooks, 101 Tex. 591, 
102°. SW 94, 108 SW 1196; Degener 
v. O’Leary, 85 Tex. 171, 19 SW 1004; 
Clark v. Pearce, 80 Tex. 146, 15 SW 
787; Cain v. Mack, 33 Tex. 135; King 
v. Gray, 17 Tex. 62; Hart v. Ware, 8 
Tex: 115; Wright Vv. Wright, 6" Tex. 
3; Reynolds v. Williams, 1 Tex, 311; 
Foster v. Smith, 1 Tex. 70; Pyron v. 
Grinder, 25 Tex. Suppl. 159; Edwards 
v. Youngblood, (Civ. A.) 162 SW 
1164; Grand Temple, ete. K. & D. T. 
i JOP Th vo conn son, (Clive eA. Lo 
SW 532; Warren v. Warren, (Civ. 
A.) 145 SW 272; San Antonio v. 
Ashton, (Civ. A.) 135 SW 757; Badu 
v. Satterwhite, (Civ. A.) 125 SW 929; 
International, ete., R. Co. v. Owens, 
(Civ. A.) 124 SW 210; International, 
ete., RR. Co. v. Miller, (Civ. A.) 124 
SW 109; Dean v. Cate, 39 ‘Tex. Civ. 
A. 187, 87 NE 234; Dodd v. Presley, 
(Civ. A.) 86 SW 73; Cushman v. Mas- 
terson, (Civ. A.) 64 SW 1031; San 
Antonio, etc., R. Co. y. Ilse, (Civ. A.) 
59 SW 564; Dockery v. Tyler Car, 
etce., Co., (Civ. A.) 34 SW 660; Clar- 
endon Land, ete., Co. v. McClelland, 
(Civ. A.) 31 SW 1088; Western Union 
Tel. Co. v. Apple, (Civ. A.) 28 SW 
10223: Et. Worth, etc., R. Co.’ v7 Os- 
borne, (Civ. A.) 26 SW 274; Sanborn 
deg BEER: 5 Tex. Civ, Al 50925 Siw: 

Utah.—Oregon Short Line R. Co. v. 
Russell, 27 Utah 457, 76 P 345. 

Wash.—Tingley v. Fairhaven Land 
Co., 9 Wash. 34, 36 P 1098. 

Wis.—Maxon v. Gates, 186 Wis. 270, 
116 NW 758; Guetzkow v. Smith, 105 
Wis, 94, 80 NW 1109; Shores Lumber 
Co. v. Starke, 100 Wis. 498, 76 NW 
366; Reed v. Madison, 85 Wis. 667, 
56 NW 182; Anstedt v. Bentley, 61 
Wis. 629, 21 NW 807; Kirch v. Da- 
vies, 55 Wis. 287, 11 NW 689; Hay- 
ward v. Ormsbee, 11 Wis. 3. 

Wyo.—U. S..v. Trabing, 3 Wyo. 
144, 6 P 721. 

[a] Failure of proof on particular 

facts. When it appears that no 
question was made on the trial as 
to plaintiff's incorporation, and the 
motion for a new trial does not sug- 
gest failure of proof thereof, the fact 
that the bill of exceptions does not 
preserve proof of such incorporation 
will not be ground for reversal. 
Girls’ Industrial Home y. Fritchey, 
10 Mo. A. 344. 
_ {b] A special finding by the jury 
is deemed conclusive on _ appeal, 
where it is not attacked in the writ- 
ten motion for a new trial specifying 
grounds therefor. Pittsburgh, etc., 
R. Co. v. Bovard, 121 Til. A. 49 [aff 
223 Ill. 176, 79 NE 128]; Toluca v. 
Arnold, 108 Ill. A. 584. 

[c] In Rhode Island the supreme 
court may grant a new trial on the 
ground that the verdict is against 
the evidence without requiring the 
trial judge to first pass on that ques- 
tion: Gunn’ v.- Union R. Co., 23 RT: 
289) 49 ™AT999s 

[ad] In Louisiana it is held that, 
except in extreme cases, a judgment 
will not be reversed on the facts 
where no motion for new trial was 
made in the court below. ' Hogan v. 
Nicholson, 6 Rob. 361; Denton v. Mur- 
dock, 5 Rob. 127; Hughes v. Lee, 3 
Rob. 429; Carter v. Cooper, 5 La. 446; 
Morgan v. Bickle, 2 Mart.’ N. ‘S!'377% 
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The motion for a new trial, in order to preserve the 
question of the insufficiency of the evidence to sup- 
port the verdict, 
point out wherein the insufficiency lies.** 


is in most jurisdictions required to 


Lepretre v. Mioton, 1 Mart. N. S. 713; 
Woolsey v. Paulding, 9 Mart. 280. 

[e] In North Dakota and South 
Dakota, a party who desires to chal- 
lenge the sufficiency of evidence to 
support a verdict must either re- 
quest that a verdict be directed in 
his favor or except to the charge of 
the court submitting questions of 
fact to the jury, in either of which 
cases he may review the ruling of 
the court as errors in law. Or he 
may move for a new trial on the 
ground of the insufficiency of the evi- 
dence. No other mode of raising the 
question of sufficiency of evidence is 
provided by law. Henry v. Maher, 
6 N. D. 4138, 71 NW 127; Hagaman 
V., (Gillis; -9).S:.D. (615.68 “NW, -a192)5 
os v. Collins, 8 S. D. 322, 66 NW 

35. Voigt v. Anglo-American Pro- 
vision Co., 202 Ill. 462, 66 NE 1054 
[aff 104 Tll. A. 423]; Wiersema v. . 
Lockwood, ete., Co., 182 Ill. A. 11; 
Tate v. Missouri Pac. R. Co., 157 Tl. 
AY S105. 

36. Ga.—Jacobs’ Pharmacy Co. v. 
Norcross, 110 Ga. 304, 34 SE 999. 

Ill—Drake Standard Mach. Works 
v. Brossman, 135 Ill. A. 209. 

Ind.—Adams v. Ulsh, 26 Ind. A. 
516, 60 NE 162. 

N. M.—Rogers v. Richards, 8 N. M. 
658, 47 P79. 

Oh.—Mercantile Trust: Co. v. Etna 
Iron Works, 4 Oh. Cir. Ct. 579, 2 Oh. 
Cir. Dec. 718; Celtic Bldg. Assoc. v- 
Regan, 9 Oh. Dec. (Reprint) 364, 12 
CincLBul 236. 

Tex.—Degener vi O'Leary, 85 Tex 
171, 19 SW 1004; White v. Wadling- 
ton, 78 Tex. 159, 14 SW 296; Harrell 
v. Mexico Cattle Co., 73 Tex. 612, 11 
SW 863; Frior v. Orange, etc., R. Co., 
45° Tex. Civ. A. 564,°101'' SW 274; 
Missouri, etce., R. Co. v. Ball, 25 Tex. 
Civ. A. 500, 61 SW 327. 

Wis.—Cayouette v. Emil T. Rad- 
dant Brewing Co., 186 Wis. 634, 118 
NW 204. . 

37. Cal.—Graybill v. De Young, 
140 Cal. 323, 73° P 1067; O'Weary ‘v. 
Castle, 133 Cal. 508, 65 P 950; Rauer 
v. Fay, 128 Cal. 523, 61°P 90; Me- 
Lennan v. Wilcox, 126 Cal. 51, 58 P 
305; Wise v. Wakefield, 118 Cal. 107, 
50 P 310; Bate v. Miller, 63 Cal. 233; 
Crane’ v. Gladding, 59 Cal. 303; Do- 
pias v. Enterprise Min. Co., 50 Cal. 

Ill.— Voigt v. Anglo-American Pro- 
vision Co., 202 Ill. 462, 66 NE 1054 
Laff 104 Ill. A. 423]; B’Nai Abraham 
Cong. Vv." Voir’, (6 eli Ae none 

Ind.—American Surety Co. v. State, 
50 Ind. A. 475, 98 NE 829. 

Iowa.—Johnston v. Cedar Rapids, 
Stes R. Co., 141 Iowa 114, 119 NW 

Mont.—McNinch y. Crawford, 30 
Mont. 297, 76 P 698; Cain’ v. Gold 
Mountain Min. Co., 27 Mont. 529, 71 
P 1004. 

Tenn.—Jacks v. Williams-Robinson 
uber Co., 125 Tenn. 123, 140 SW 

Tex.—Salliway v. Grand Lodge A. 
O., US W:., (Civ. Aly 6a Swe aoa 
Grand Temple, ete. K. & D. T. I. O. 
T. v. Johnson, (Civ. A.) 156 SW 532: 
Combest v. Glenn, (Civ. A.) 142 SW 
112; Western Union Tel, Co. vy. Hart- 
field, (Civ. A.) 138 SW 418; Inter- 
national, ete., Co. v. Schubert, (Civ. 
A.) 130 SW 708; Liljeblad v. Sasse, 
49 Tex. Civ. A. 512, 108 SW 787; Wal- 
lis<y.4, burner. (Civ. cA SOM SVE colt 
Texas, etc., R..Co. v.. Norman, (Civ: 
A.) 91 SW 594. 

Utah.—Oregon Short Line R. Co. 
v. Russell, 27 Utah 457, 76 P 345. 

[a] In Arkansas it has been held 
that an assignment that the ‘verdict 
is contrary to the evidence will raise 
the question of whether the verdict 
is sustained by sufficient evidence. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 907] 


to be required to call his attention 


the adverse party has no case or defense what- 
So it has been held that, where the court 


ever.°5 
below has ruled on the sufficiency 


on a motion to direct a verdict for defendant, the 
sufficiency of the evidence to sustain the verdict may 
be reviewed on appeal from the judgment, although 
no motion for new trial has been made.*? 


Naylor v. McNair, 92 Ark. 345, 122 
SW 662. 

[b] Specifications are good (1) 
when sufficient to inform the oppos- 
ing counsel and the court of the 
grounds (American Type Founders’ 
Co. v. Packer, 130 Cal. 459, 62 P 
744); (2) although appellant in his 
motion for a new trial did not ex- 
pressly ask that the verdict be set 
aside (Gross v. Arians, 153 Wis. 435, 
141 NW 224). 

38. Henderson v. Dupree, 82 Ky. 
678; Hughes vy. Canada Permanent 
oan, etc., Soc., 39 U. C. Q. B. 221. 
39. Underwood v. Oskaloosa 
Tract., etc., Col, 157 Iowa 352, 137 
NW-~ 933; Hefferen v. Northern Pac. 
R. Co., 45 Minn. 471, 48 NW 1, 526; 
Law v. Smith, 34 Utah 394, 98 P 300; 
McGinn v. French, 107 Wis. 54, 82 


NW 724. : 
40. Chicago, etc.,. Hlectric R. Co. 
Cox,eo 22 


vy. Krempel, 116 Ill. A. 253. 

41. Ariz—McDonald v. 
Ariz. 171, 100 P 457; Turner v. Frank- 
lin, 10 Ariz. 188, 85 P 1070; Putnam 
vy. Putnam, 2 Ariz. 259, 14 P 356. 

Ark.—Griffith v. McPherrin, 22 SW 
29; Taylor v. Van Meter, 53 Ark. 204, 
13 SW 699; Smith v. Hollis, 46 Ark. 
17; Obermier v. Core, 25 Ark. 562; 
Strayhorn v. Giles, 22 Ark. 517; San- 
defur v. Mattingley, 16 Ark. 237; 
Camp v. Gullett, 7 Ark. 524. Con- 
tra State v. Jennings, 10 Ark. 428; 
Campbell v. Thruston, 6 Ark. 441. 

Cal.—Rankin v. Newman, 107 Cal. 
602, 40 P 1024; Reed v. Bernal, 40 
Cal. 628; Treadwell v. Davis, 34 Cal. 
601, 94 AmD 770; Rice v. Inskeep, 34 
Cal. 224; Gay v. Moss, 34 Cal. 125; 
James v. Williams, 31 Cal. 211; Peo. 
v. Banvard, 27 Cal. 470; Allen v. Fen- 
non, 27 Cal. 68; Gagliardo v. Hoberlin, 
18 Cal. 394; Rhine v. Bogardus, 13 
Cal. 73; Brown v. Graves, 2 Cal. 118; 
Griswold v. Sharpe, 2 Cal. 17; Ras- 
kin v. Rebarts, 4 Cal. Unrep. Cas. 465, 
35 P 763; Holland v. Canty, 23 Cal. 
PAULO TIS iE 2768 

Fla.—Manatee County State Bank 
v. Wade. 56 Fla. 492, 47 S 927. 

Ida.—Toulous v. Burkett, 2 Ida. 
Hasb.) 184, 10 P 26. 
: ep) Walters v. Walters, 168 Ind. 
45, 79 NE 1037; Gardner v. Case, 111 
Ind. 494, 138 NE 36; Ritter v. Men- 
denhall, 38 Ind. 383; Roberts v. Smith, 
34 Ind. 550; Caldwell v. Asbury, 29 
Ind. 451; Whitinger v. Nelson, 29 Ind. 
441; Nelson v. Hart, 14 Ind. 448; Lit- 
tle v. Waller, 14 Ind. 447; Filson v. 
Bleeker, 10 Ind. 544; Dearborn Coun- 
ty v. Tufts, 10 Ind: 421; Gates v. 
Meredith, 10 Ind. 275; Swarts v. State, 
9 Ind. 293; Spencer v. Russell, 9 Ind. 
157; Doe v. Herr, 8 Ind. 24; Stump 
v. Fraley, 7 Ind. 679; Bradford v. 
Megg, (A.) 102 NE 845; Leedy v. 
Capital Nat. Bank, 35 Ind. A. 247, 
73 NE 1000; Kisling v. Barrett, 34 
Ind. A. 304, 71 NE 507; Bass v. Citi- 
zens’ Trust Co., 32 Ind. A. 583, 70 
NE 400. 

Iowa.—Brayton v. Boone, 19 Iowa 
506. ; 

Kan.—McNally v. Keplinger, 37 
‘Kan. 556, 15 P 534; Decker v. House, 
30 Kan. 614, 1 P 584; Moses v. White, | 
6 Kan. A. 558, 51 P 622. 


(b) Limitations of Rule. 
it has been held that, even in the absence of a mo- 
tion for a new trial, it is proper to determine 
whether there is any testimony whatever to support 
the verdict, and this on the ground that, if there 
is no evidence, then only a question of law was | ° 
presented to the trial judge and a party ought not 
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[§ 908] 


to the fact that 


of the evidence 


So also 


Ky.—Albin Co. v. Ellinger, 103 Ky. 
240, 44 SW 655, 19 KyL 1886; Hum- 
phreys v. Walton, 2 Bush 580. Com- 
pare Union Ins. Co. v. Groom, 4 Bush 
Mo.—Blakely v. Hannibal, etc., R. 
Co., 79 Mo. 388; Hobein v. Murphy, 
33 Mo. 443; Freeland v. Eldridge, 19 
Mo. 325; Hughes y. Fitzpatrick, 18 
Mo. 254; Polk y. State, 4 Mo. 544; 
Davis v. Scripps, 2 Mo. 187; Brun v. 
Dumay, 2 Mo. 125; Green v. Supreme 
Lodge Nat. Reserve Assoc., 79 Mo. A. 
179; Mahan v. School Dist. No. 1, 29 
Mo. A. 269; Putnam v. Hannibal, eic., 
R. Co., 22 Mo. A, 589. 

Mont.—Harrington v. Butte, ete., 
Min. Co., 35 Mont. 530, 90 P 748; Al- 
der Gulch Cons.. Min. Co. v. Hayes, 
6 Mont. 31, 9 P 581; Twell v. Twell, 
6 Mont. 19, 9 P 537; Broadwater v. 
Richards, 4 Mont. 52, 80, 2 P 544, 
546; Largey v. Sedman, 3 Mont. 472; 
Chumasero v. Vial, 3 Mont. 376. 

Nebr.—Wollam y. Brandt, 56 Nebr. 
527, 76 NW 1081; Gretna State Bank 
v. Grabow, 52 Nebr. 354, 72 NW 361; 
Hansen v. Kinney, 46 Nebr. 207, 64 
NW 710; Losure v. Thompson, 45 
Nebr. 466, 63 NW 868; Losure v. Mil- 
ler, 45 Nebr. 465, 63 NW 863; Appel- 
get v. McWhinney, 41 Nebr. 253, 59 
NW 918; Brown vy. Ritner, 41 Nebr. 
52, 59 NW 360; Miller v. Antelope 
County, 85 Nebr. 237, 52 NW 1116; 
Lichty v. Clark, 10 Nebr. 472, 6 NW 
760; Westervelt v. Baker, 1 Nebr. 
(Unoff.) 635, 95 NW 793. 

Nev.—State v. Langan, 32 Nev. 176, 
105 P 568; Finnegan v. Ulmer, 31 
Nev. 528, 104 P 17; State v. Sadler, 
21 Nev. 13, 23 P 799; Beck v. Truckee 
Lodge, 18 Nev. 246, 2 P 390; Bassett 
v. Monte Christo Gold, etc., Min. Co., 
15 Nev. 293. 

N. M.—Sierra County v. Dona Ana 
County, 5 N. M. 190, 21 P 83. 

N. Y.—Peil v. Reinhart, 127 N. Y. 
381, 27 NE 1077, 12 LRA 843; Third 
Ave. R. Co. v. Ebling, 100 N. Y. 98, 
2 NE 878; Passey v. Craighead, 89 
Hun 76,135) NYS. 36; [aff 155 N.Y. 
680 mem, 50 NE 1120:mem]; Wagner 
v. Jones, 7 Daly 875 [aff 77 N. Y. 590 
mem]; Mass v. Ellis, 9 NYSt 512. 

Oh.—Buckeye Pipe Line Co. v. Fee, 
62 Oh. St. 548, 57 NE 446, 78 AmSR 
743; Everett v. Sumner, 32 Oh. St. 
562; Spangler v. Brown, 26 Oh. St. 
3889; Turner v. Turner, 17 Oh. St. 449; 
Westfall v. Dungen, 14 Oh. St. 276; 
Choteau v. Raitt, 20 Oh. 132; Kepner 
v. Snively, 19 Oh. 296; Whitman v. 
Sheets... 207 Oh?) .Cir:, Cty, lt - Oh Cirt 
Dec. 179; Buckeye Pipe Line Co. v. 
Heeb (OhwMGir Pet, (637,481 OmaCir: 
Dee. 727; Mercantile Trust Co. v. 
Etna Iron Works, 4 Oh. Cir. Ct. 579, 
2 Oh. Cir. Dec. 718; Werk v. Voss, 8 
Oh. Dec. (Reprint) 205, 6 CincLBul 
271. 

Philippine.—Montanano v. Suesa, 14 
Philippine 676; Guido v. De Borja, 13 
Philippine 738; Madamba v. Alipio, 13 
Philippine 734; Salvacion v. Salva- 
cion, 138 Philippine 866; Zaragoza v. 
De Viademonte, 10 Philippine 23. 

S. D.—Lee v. Clark Impl. Co., 31 
S. D. 581, 141 NW 986; H. C. Behrens 
Lumber Co. v. Lager, 25 S. D. 139, 
125 NW 574; Subera v. Jones, 20 S. 
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the sufficiency of the evidence to sustain a verdict 
may be reviewed on appeal where such verdict re- , 
sulted on an inquest of damages ensuing the entry 
of a default against defendant, notwithstanding 
there was no motion to set aside the verdict.*? 

(2) To Support Findings of Court or 
Judgment—(a) Rule That Motion Is Necessary. In 
most jurisdictions, where a motion for new trial is 
necessary in order to authorize the reviewing court 
to consider the objection that the evidence is in- 
sufficient to support the verdict, a motion for a 
new trial is equally necessary in order to present 
the objection that the findings or judgment of the 
trial judge, in an action tried by the court, are not 
supported by the evidence.* 


This rule, it has been. 


D. 628, 108 NW 26; Northwestern El. 
Co. v. Lee, 15 S. D. 114, 87 NW 581, 
13 S. D. 450, 83 NW 565; Murphy v. 
Plankinton Bank, 13 S. D. 501, 83 
NW 575; Gade v. Collins, 8 S. D. 322, 
66 NW 466; Fish v. De Laray, 8 S. 
D. 320, 66 NW 465, 59 AmSR 764; 
Norwegian Plow Co. v. Bellon, 4 S. 
D. 384, 57 NW 17; Evenson v. Web- 
ster, 3 S. D. 382, 53 NW _ 747, 44 
AmSR 802; Pierce v. Manning, 2 S. 
Di517, 5k NW +332, 

Wyo.—Johnson y. Golden, 6 Wyo. 
537, 48 P 196; Seibel v. Bath, 5 Wyo. 
409, 40 P 756. 

{a] Mandamus.—A motion for a 
new trial in the district court is nec- 
essary in mandamus proceedings in 
order to entitle the defeated litigant 
to be heard on questions of fact in 
the supreme court. State v. Porter, 
90 Nebr. 233, 133 NW 189. 

[b] In Indiana an objection that 
the finding and judgment are not sus- 
tained by the evidence and are con- 
trary to law is according to some of 
the decisions not properly urged on - 
a motion for new trial. Migatz v. 
Stieglitz,. 166 Ind. 361, 77, NE 400; 
Lynch v. Milwaukee Harvester Co., 
159 Ind. 675, 65 NE 1025; Gates v. 
Baltimore, etc., R. Co., 154 Ind. 338, 
56 NE 722; Southern Express €o. v. 
Shurz, 55 Ind. A. 213, 103 NE 667; 
Polk v. Johnson, (A.) 77 NE 1139. 
But see Wolverton vy. Wolverton, 163 
Ind. 26, 73 NE 128 (holding that, un- 
der Burns Annot. St. [1901] § 568, 
authorizing a new trial to be granted 
on the ground that the verdict or 
“decision” is not sustained by suffi- 
cient evidence, or is contrary to law, 
the term ‘‘decision”’ should be con- 
strued as synonymous with “finding,” 
and hence a statement in a motion 
for a new trial that the ‘decision” 
is not sustained by sufficient evi- - 
dence, and is contrary to law, is suf- 
ficient to raise the question on ap- 
peal of the sufficiency of the evi- 
dence to sustain the court’s special 
finding of facts); Kreitlien v. Fer- 
ger, 52 Ind, A. 199, 97 NE 819, 98 NE 
1005 (holding that error in a finding 
carried into the judgment is raised 
by a ground, in a motion for new 
trial, that the decision is not sus- 
tained by sufficient evidence and is 
contrary to law). 

[ec] In Iowa it has been held that, 
where there is no special finding of 
fact and no motion for a new trial, 
on the ground that the finding is 
against the. evidence, the decision 
will not be reviewed, notwithstanding 
the evidence is well set out in the 
record. Reynolds v. Miller, 14 Iowa 
97; Gillett v. Foreman, 11 Iowa 512; 
Kelso v. Ely, 11 Iowa 501; Warner v. 
Pace, 10 Iowa 391. 

(d] Sufficiency of exception.—(1) 
Where defendants move for a new 
trial on an agreed statement of the 
case, which does not specify in what 
way the evidence is insufficient, the 
statement cannot be used on appeal 
to establish the insufficiency of the 
evidence. Holland v. Canty, 23 Cal. 
Av ol teieP 276.0.(2)sUnder Rev.ast. 
§ 5305 cl 6, authorizing a new trial 
where “the verdict, report, or deci- 
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held, applies both to eases where the finding of the 
court is based in whole or in part upon its infer- 
ences drawn from circumstances established by the 
evidence, but which do not give rise to any presump- 
tion at law, and to cases where there is a conflict of 
evidence as to such circumstances.*” 
Judgment based on referee’s report. 
jurisdictions a motion for a new trial is required 
in order to attack the findings of fact supporting a 
referee’s report on which a judgment is based.*? 
(b) Rule That Motion Is Not Necessary. 


[§ 909] 


sion is not sustained by the evi- 
dence, or is contrary to law,” a mo- 
tion for a new trial, which states 
as grounds that “the judgment is not 
sustained by sufficient evidence, and 
is contrary to law,’ is sufficient to 
bring up the evidence contained in 
the bill of exceptions. Buckeye Pipe 
Line Co. v. Fee, 62 Oh. St. 543, 57 NE 
446, 78 AmSR 743. (3) Must specify 
insufficiency. In re Richards, 154 Cal. 
478, 98 P 528; Coghlan v. Quartararo, 
15 Cal. A. 662, 115 P 664; Regan v. 
Whittaker, 14 S. D. 373, 85 NW 863. 
But see Cincinnati Grain Co. v. Louis- 
Ville, sete...” He Con 146 VK, 2387 wee 
SW 374 (holding that an assignment 
in a motion for a new trial that the 
finding of the court is contrary to 
the evidence and to the law raises 
the question whether the evidence 
warrants the judgment). 


42. Spangler v. Brown, 26 Oh. St. 
Soe 
43. Northrup Nat. Bank v. Web- 


ster Refining Co., 89 Kan. 738, 132 P 
832; Meissner v. Standard R. Equip- 
ment Co., 211 Mo. 112, 109 SW 730; 
Shawnee First Nat. Bank v. Oklaho- 
ma Nat. Bank, 29 Okl. 411, 118 P 574; 
Tribal Dey. Co. v. White, 28 Okl. 525, 
si Ui het Ns 


44, Colo.Tubbs v. Roberts, 40 
Colo. 498, 92 P 220. 
Minn.—Jordan v. Humphrey, 31 


Minn. 495, 18 NW 450; St. Paul F. & 
M. Ins. Co. v. Allis, 24 Minn. 75. 

N. H.—Thyng v. Hussey, 76 N. H. 
Dias toy 1690. 

Utah.—Paulson v. Lyon, 26 Utah 
43959 (3b OL 0: 

Wis.—North,. Hudson Mut. Bldg., 
ete., Assoc. v. Childs, 82 Wis. 460, 
52 NW 600, 33 AmSR 57; Walsh v. 
Dart; 23 Wis: , 334, 99° AmD LET 
Fisher v. Farmers’ Loan, etc., Co., 21 
Wis. 73 (where the earlier Wiscon- 
sin decisions maintained the oppo- 
site view); Jewett v. Whallin, 11 
Wis. 124: Davis v. Judd, 11 Wis. 11; 
Woodward v. Howard, 10 Wis. 512; 
Hutchinson v. Eaton, 9 Wis. 226. 

[a] In Illinois, (1) where a case 
is tried by the court without a jury 
and the findings and judgment are 
excepted to, a motion for a new trial 
is not necessary in order to present 
to the reviewing court the objection 
that the finding is not supported by 
the evidence.’ Schofield v. Thomas, 
236 Ill. 417, 86 NE 122; David M. 
Force Mfg. Co. v. Horton, 74 Ill. 310; 
Jones v. Buffum, 50 Ill. 277; Met- 
ealf v. Fouts, 27 Ill. 110; Brettman 
v. Braun, 37 Ill. A. 17; Hubbard v. 
McCormick, 33 Ill. A. 386; Hyde Park 
v. Cornell, 4 Ill. A. 602. (2) But, 
where there is neither a motion for 
a new trial nor exceptions taken, the 
reviewing court will not review the 
evidence to see if it sustains the 
findings. Cochran v. Park Ridge, 138 
Ill. 295, 27 NE 939; Nimmo v. Kuy- 
kendall, 85 Ill. 476; Roman v. Silber- 
trust, 159 Ill. A. 485 (motion for 
new trial sufficient, although no mo- 
tion for direction of verdict). 

[b] In Texas the insufficiency of 
the evidence, as a matter of law, to 
support the judgment may be as- 
signed as error where there is no 
motion for a new trial. Greer v. 
Featherston, 95 Tex. 654, 69 SW 69; 
Cornelius v. Harris, (Civ. A.) 163 SW 
346; West v. Thompson, 48 Tex. Civ. 
A. 362, 106 SW 1134; Foote v. Heisig, 


APPEAL AND ERROR 


In some 


(Civ. A.) 94 SW 362; Griffin v. Mc- 
Kinney, 25 Tex. Civ. A. 432, 62 SW 


78. See contra Hausmann v. Trin- 
Ttya. ete RA Con. a Erye, cAn) noes Wa 
1052; San Antonia, ete., R. Co. v. Ilse, 


(Civ. A.) 59 SW 564; Childress v. 
Smith, (Civ. A.) 37 SW 1076 [rev_on 
other grounds 90 Tex. 610, 38 SW 
518, 40 SW 389]. 

45. Ala.—Central of Georgia R. 
Co. v. Chicago Varnish Co., 169 Ala. 
287, 53° S/832) 

Ark.—St. Louis, ete, R. Co. v. 
Branch, 45 Ark. 524; Crump v. Starke, 
23 Ark. 131. But see Industrial Mut. 
Indemn. Co. v. Armstrong, 93 Ark. 
84, 124 SW 236 (holding that, where 
the error in making a judgment in- 
clude the penalty and attorney’s fee 
appeared in the judgment itself, a 
motion for a new trial was unnec- 
essary to bring it to the attention 
of the appellate court). 

ES oe cae ae v. Stine, 43 Cal. 

Ga.—Georgia Cent. R. Co. v. Berry, 
114 Ga. 274, 40 SH 290; Jacobs’ Phar- 
macy Co. v. Norcross, 110 Ga. 304, 
34 SE 999. 

Ill. Brewer, etc., Brewing Co. v. 
Roddie, 162 Ill. 346, 44 NE 819; Pitts- 
burg, ete., R. Co. v. Reich, 101 M1. 
157; Pennsylvania Co. v. Conlan, 101 
Ill. 93; Ottawa, ete., R. Co. v. Me- 
91 Ill. 104; Jones v. Jones, 
. 562; Emory v. Addis, 71 Ill. 
Hanson vy. Nolting, 182 Ill. A. 
546; Strong v. Hasterlik, 146 Ill. A. 
346; Chicago, etc., R. Co. v. ‘Cukra- 
vony, 132 Ill. A: 367; Hearst’s Chi- 
cago American v. Spiss, 17 Ill. A. 436; 
Chicago, ete., R. Co. v. Kinnare, 76 
Ill. A. 394; Layton v. Deck, 63 Ill. A. 
553; Stewart v. Butts, 61 Ill. A. 483; 
Crooks v. Hibbard, 58 Ill. A. 568; 
Stern v. Tuch, 55 Ill. A. 445; Leyen- 
berger v. Rebanks, 55 Ill. A. 441; 
Dressel v. Lonsdale, 46 Ill. A. 454; 
Rice v. Heap, 46 Ill. A. 448 [aff 151 
Ill. 264, 37 NE 873]; Hansen v. Mil- 
ler, 944° 0). JA. 550 Elatiy sabia sos, 
32 NE 548]; Larson v. Johnson, 42 
Ill. A. 198; Linek v. Scheffel, 32 Ill. 
A. 17; Western Union Tel. Co. v. De 
Golyer, 27 Ill. A. 489; Springfield 
v. Scheevers, 21 Ill. A. 203; Vanliew 
v. Galesburg Second Nat. Bank, 21 
nit, A. 12658 Chicago;s etes — Ra iCoine 
Glinny, 19 Ill. A. 639 [rev on other 
grounds 118 Ill. 487, 9 NE 203]; Peo- 
ria, £6tc,. Fe, ‘Comive sBooths hit wile As 
358; Rosenberg v. Barrett, 2 Ill. A. 
386; Ottawa, ete, R. Co. v. McMath, 
1 Ill. A. 429 [rev on other grounds 
91 Ill. 104]. 

Ind.—Michigan City v. Ballance, 
123 Ind. 334, 24 NE 117; Thickstun v. 
Baltimore; tetes) Ri Coser) Indie26; 
21 NE 323; Queen Ins. Co. v. Stude- 
baker Bros. Mfg. Co., 117 Ind. 416, 
20 NE 299; Ft. Wayne; etc., R. Co. 
v. Beyerle, 110 Ind. 100, 11 NE 6; 
Thompson vy. Marion, ete, Gravel 
Road Co., 98 Ind. 449; Chicago, etc., 
R. Co. v. Linard, 94 Ind. 319, 48 AmR 
155; Bake v. Smiley, 84 Ind. 212; Lan- 
gohr v. Smith, 81 Ind. 495; Lawson 
v. Hilgenberg, 77 Ind. 221; Warner 
v. Curan, “75. Ind. 309; ‘Baldwin: ‘v. 
Webster, 68 Ind. 133; Floyd v. Mad- 
dux, 68 Ind. 124; Marks v. Purdue 
University, 56 Ind. 288; Walpole v. 
Carlisle, 32 Ind. 415; Indianapolis v. 
Parker, 31 Ind. 230; Dix? yv.. Akers, 
30 Ind. 431; Westcott v. Huff, 18 Ind. 
245; Smith vy. Elsas, 17 Ind. 201; 
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In some jurisdictions, however, where the cause is 
tried to the court, an exception to the findings and 
judgment will raise the question of the sufficiency of 
the evidence to support them, although there is no 
motion for a new trial.** ; 

. [§ 910] g. Amount or Extent of Recovery or 
Relief—(1) Excessive Recovery or Relief. Where 
the objection that the amount of recovery is exces- 
sive is not made the basis of a motion for new 
trial, it is not available on appeal.*® 
although the evidence contained in the record on 


This is true, 


Campbell v.. Swasey, 12 Ind. 70; 
Gwinn v. Wright, 42 Ind. A. 597, 86 
NE 453; Ayers v. Hobbs, 41 Ind. A. 
576, 84 NE 554; Bartlett v. Burden, 
11 Ind. A.. 419, 39 NE 175; Carico v- 
Moore, 4 Ind. A. 20, 29 NE 928. 

Kan.—Anderson v. Connecticut 
ee i. ins. (Co...) bo, Kan. 3 eas Soa 

Ky.—Louisville, ete., R. Co. v. Cul- 
bertson, 158 Ky. 561, 165. SW 681; 
Louisville, ete., R. Co. v. Sullivan, 81 
Ky. 624, 50 AmR 186. 

Md.—Baltimore Belt R. Co. v. Me- 
Colgan, 83 Md. 650, 35. A 59. 

Mich.—Westcott v. Wade, 153 
Mich. 340, 116 NW 1002; Dice v. 
Sherberneau, 152 Mich. 601, 116 NW 
416, 16 LRANS 765;. Cascarella_ v. 
National Grocer Co., 151 Mich. 15, - 
114 NW 857; Brockmiller vy. Indus- 
trial Works, 148 Mich. 642, 112 NW 
688; Bass v. Cleveland, etc., R. Co., 
142 Mich. 177, 105 NW 151, 2 LRANS 
875, 7 AnnCas 718. Compare McDon- 
ald _v. Champion Iron, ete, Co., 140 
Mich. 401, 103 NW 829 (holding that, 
in an action by a parent for the 
death of a child, in which the meas- 
ure and data for computation of dam- 
ages is fixed by law, error may be 
assigned on a clearly excessive ver- 
dict, aS on one not supported by the 
evidence, without a motion for a new 
trial). 

Minn.—English v. Minneapolis, etc.; 
Suburban R. Co., 96 Minn. 213, 104 
NW 886; Hennepin County Comrs. v. 
Jones, 18 Minn. 199. 

LSS CU v. Brown, 32 Miss. 


Mo.—-Shohoney v. Quincy, ete. R. 
Co., 231 Mo. 131, 132 SW 1059, Ann 
Cas1912A 1143; Murphy v. Wabash R. 
Co., 228 Mo. 56, 128 SW 481; Hlley 
v. Caldwell, 158 Mo. 372, 59 SW 111; 
State v. Farmers’, ete., Nat. Bank, 
144 Mo. 381, 46 SW 148; Blanton v. 
Dold, 109 Mo. 64, 18 SW 1149; Weese 
v. Brown, 102 Mo. 299, 14 SW 945; 
Ridenhour vy. Kansas City Cable R. 
Co., 102 Mo. 270, 183 SW 889, 14 SW 
760; Alexander v. Relfe, 74 Mo. 495; 
McHaney y. St. Louis, ete., R. Co., 
149 Mo. A, 369, 129 SW 1065; Turney 
v. Baker, 103 Mo. A. 390, 77 SW 479; 
Cook vy. Clary, 48 Mo. A. 166; Me- 
Nichols v. Nelson, 45 Mo. A. 446; 
Witte v. Quinn, 38 Mo. A. 681; Chi- 
cago, etc., R. Co. v. Vivian, 33 Mo. A. 
583; Bridges v. Russell, 30 Mo. A. 
258; Ray v. Thompson, 26 Mo. A. 431; 
Brosnahan vy. Philip Best Brewing 
Co., 26 Mo. A. 386; Joyce v. Mur- 
pe oe ne (Aas 

ebr.—Bulger v. Prenica, 93 Nebr. 
697, 142 NW 117; Lowe v. Keens, 
$0 Nebr. 565, 133 NW 1127, AnnCas 
1913B 430; Warner vy. Sohn, 85 Nebr. 
571, 123 NW 1054 [aff reh 86 Nebr. 
519, 125 NW 1072, 21 AnnCas 427]; 
Miller v. Neely, 59 Nebr. 539, 81 NW 
443; Everett v. Tidball, 34 Nebr. 803, 
52 NW 816; Volker v. Tecumseh First 
Nat. Bank, 26 Nebr. 602, 42 NW 732. 

IN Y.—Bertolami yv. United Engi- 
neering, etce., Co., 182 App. Div. 804, 
117 NYS 826; Bulkeley v. Keteltas, 
4 Sandf. 450 [rev on other grounds 
6 _N. Y. 384]; Houghton v. Starr, 4 
Wend. 175. 

Okl.—Graham y. Yates, 36 Okl. 148, 
pase le? alley 

Tex.—Seele v. Neumann, 1 SW 274; 
Jacobs v. Hawkins, 63 Tex. 1; Hille- 
brant v. Brewer, 6 Tex. 45, 55 AmD 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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appeal shows that the damages assessed are exces- 
sive,*® or although the evidence may not show that 
the amount of damages is correct.*7 
stated is applicable regardless of how the excess 
Thus it applies in cases where the ex- 
cess 1S caused by mere errors in computation,‘® 
where a larger amount is awarded than is claimed 
in the petition or declaration,*® or where the re- 
covery is excessive in awarding costs not properly 
taxable,°° or in improperly imposing penalties.®+ 

(2) Inadequate Recovery or Relief. 
Where the objection that the recovery is inadequate 
is not raised in a motion for a new trial, it is waived 
and cannot be urged on appeal,°? and this is true, 
although an exception is taken to the instructions on 
Thus a judgment will 
not be reversed for failure to allow interest, where 
the omission was not made a special ground for new 
trial,°>* and where, through mere oversight, a judg- 
ment rendered is for a less sum than the successful 


may arise. 


[§ 911] 


the measure of damages.°* 


party is entitled to, an objection 


must be embodied in the motion for new trial or it ! judgment, decree, or decision rendered.®? 


757; Pecos, etc., R. Co. v. Suitor, 
(Civ. A.) 153 SW 185; Missouri, etc., 
R. Co. v. Fesmire, (Civ. A.) 150 SW 
201; Ft. ‘Worth, etc., R: Co. v. Mont- 
gomery, (Civ. A.) 141 SW 813; Texas 
Mexican R. Co. v. Wilson, (Civ. A.) 
136 SW 565; Dickinson Creamery Co. 
v. Lyle, (Civ. A.) 130 SW 904. 


Vt.—Needham y. Boston, etc., R. 
Cos 82 Vt. 5180 174A 226. 
Va.—Humphrey v. West, 3 Rand. 


(24 Va.) 516. 

Wash.—Mige v. Northern Pac. R. 
Co., 75 Wash. 197, 134 P 815; Harris 
v. Van de Vanter, 17 Wash. 489, 50 P 


50. 

W. Va.—St. Mary’s v. Locke, 73 W. 
Va. 30, 80 SE 841; Riddle v. Core, 
21 W. Va. 530. 

Wis.—Howard vy. Beldenville Lum- 
ber Co., 134 Wis. 644, 114 NW 1114; 
Lumsden v. Cross, 10 Wis. 282. 

Wyo.—Boswell v. Bliler, 9 Wyo. 
277, 62 P 350; Syndicate Impr. Co. v. 
Bradley, 7 Wyo. 228, 51 P 242, 52 P 
5a 


[a] In some states excessive dam- 
ages are not reviewable by appeal, 
the sole remedy being the power of 
the trial judge to set aside the ver- 
dict if excessive. Benton v. North 
Carolina R. Co., 122 N. C. 1007, 30 SE 
333; Norton v. North Carolina R. Co., 
122 N. C. 910, 29 SE 886. 2 

[b] Sufficiency.—(1) The motion 
for a new trial should specifically 
point out the error complained of. 
Swett v. Gray, 141 Cal. 63,-74 P 
439; Colorado, etc., R. Co. v. Jenkins, 
25 Colo. A. 348, 188 P 4387; Clark Civil 
Tp. v. Brookshire, 114 Ind. 437, 16 
NE 132; Douch v. Bliss, 80 Ind, 316; 
Kelso v. Wolf, 70 Ind. 105; Ehr- 
man v. Kramer, 30 Ind. 26; Boggs v. 
Toney, 50 Ind. A. 289, 98 NE 306; 
Weller v. Bectell, 2 Ind. A. 228, 28 
NE 338; Illinois Cent. R. Co. v. Long, 
146 Ky. 170, 142 SW 212; English 
v. Minneapolis, ete., R. Co., 96 Minn. 
213, 104 NW 886; Dickenson v. Co- 
lumbus State Bank, 71 Nebr. 260, 98 
NW 813; Hammond vy. Edwards, 56 
Nebr. 631, 77 NW 75; Pecos, etc., R. 
Co. v. Suitor, (Tex. Civ. A.) 153 SW 
185; St. Louis, ete:, R. Co. v. Mat- 
lock, (Tex. Civ. A.) 141 SW_ 1067; 
International, etc., R. Co. v. McVey, 
(Chex (Give AS)? Si Sw. 99l [rehY den 
(Civ. A.) 883 SW 34 (rev _on other 
grounds 99 Tex. 28, 87 SW_ 328)]; 
San Antonio, etc., R. Co. v. Thigpen, 
(Tex. Civ. A.) 75 SW 836; Williams 
v: Spokane’ Falls, ete., R. Co., 44 
Wash! (36337 BP 491" [den’» rehin 39 
Wash. 77, 80 P 1100, 42 Wash. 597,’ 84 
P 1129]; Syndicate Impr. Co. v. Brad- 
ley, 7 Wyo. 228, 51 P 242, 52 P 532. 
(2) Causes alleged for a new trial 
that the finding of the court is not 
sustained by sufficient evidence and 
is contrary to law are insufficient in 
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will be waived.®® 

[§ 912] 
The doctrine 
General. 
is made by the 


cumstances, by 


court.°® 


[§ 91342] 


on that ground 


the supreme court to present a ques-, 
tion that the damages are excessive. 
Douch v. Bliss, 80 Ind. 316; Kelso v. 
Wolf, 70 Ind. 105; Weller v. Bectell, 
2 Ind. A. 228, 28 NE 333; Turner v. 
Horton, 18 Wyo. 281, 106 P 688. (3) 
A motion to set aside a verdict as 
contrary to the evidence does not 
raise such question. Howard v. Bel- 


denville Lumber Co., 134 Wis. 644, 
114 NW 1114. (4) A motion for a 
new trial on the ground that “the 


verdict is not sustained by the evi- 
dence” does not present the question 
stated in an assignment of error, 
“that the judgment is for a larger 
amount than was proved by the evi- 
dence of the appellee.” Ehrman v. 
Kramer, 30 Ind. 26. 

[ec] Modification of judgment as to 
interest instead of reversal.—Where 
a judgment erroneously states that it 
bears eight per cent interest instead 
of six per cent, but the matter is not 
called to the attention of the court 
in the motion for new trial, the cause 
should not be reversed, but the judg- 
ment will be modified in that respect. 
Booneville v. Stephens, 238 Mo. 339, 
141 SW 1111; Fellows v. Dorsey, 171 
Mo. A. 289, 157 SW 95. 

46. Kansas City Southern R. Co. 
v. Short, 75 Ark. 345, 87 SW 640; 
Hunt v. Milligan, 57 Ind. 141. 

47. Rout v. Menifee, 59 Ind. 525. 

48. Memory v. Niepert, 33 Ill. A. 
131 [aff 131° Dll. 623, 23° NE 431]; 
Youmans v. Heartt, 34 Mich. 397; 
Lumsden v. Cross, 10 Wis. 282. 

{aj Interest.—A judgment will not 
be reversed for error in the amount 
of interest, where it is not called to 
the attention of the court in the mo- 
tion for a new trial. Fellows v. Dor- 
sey, 171 Mo. A. 289, 157 SW 995; Red 
Diamond Clothing Co. v. Steidemann, 
169 Mo. A. 306, 152 SW 609; De Wolf 
v. Retzlaff, 93 Nebr. 449, 140 NW 772. 

49. Van Vlissingen v. Roth, 121 
Ill. A. 600; Doubet v. Peoria Sav. L. 
& T. Co., 93 Ill. A. 687; Helms v. Ap- 
pleton, 43 Ind. A. 482, 85 NE 733, 86 
NE 1023; Fox v. Graves, 46 Nebr. 
812, 65 NW 8§87; Flannagan v. Heath, 
31 Nebr. 776, 48 NW 904; Houghton 
v. Starr, 4 Wend. (N. Y:) 175 

50. Hennepin County Comrs. 
Jones, 18 Minn. 199. 

51. Wilson y. State, 51 Ark. 212, / 
10 SW 491. 


Vv. 


52. Ind.—Mackison v. Clegg, 95 
Ind. 373; Millikan v. Patterson, 91 
Ende Sakios 


La.—HEdelin v. Richardson, 4 La. 
Ann. 502; Lambeth v. Burney, 3 Rob. 
251% 

Mo.—Turner v. Johnson, 95 Mo. 431, 
7 SW 570, 6 AmSR 62; Hdwards v. 
Missouri R. Co., 82 Mo. A. 478. 

N. Y.—Clifford vy. Hughes, 139 App. 
Div. 730, 124 NYS 478. 


intermediate appellate courts.®® 
vary so much that they will be considered sepa- 
rately with respect to each jurisdiction.®* 

[§ 913] b. In Particular States—(1) Alabama. 
In this state constitutional questions may be cer- 
tified by the court of appeals to the supreme 


(2) Connecticut. 
tions of law may be reserved by the superior court, 
court of common pleas, or district court, for the 
advice of the supreme court, on consent of all the 
parties to the record, and the trial court shall con- 
form to the advice of the supreme court in the 
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E. Cases or Questions Reserved, Certi- 
fied, or Reported—1. In the State Courts—a. In 
In a number of jurisdictions provision 


constitution or statutes for reser- 


vation, certification, or report of cases or questions 
for or to an appellate court, under specified cir- 


courts of original jurisdiction or 
These provisions 


In this state ques- 


Where 


Okl.—Graham v. Yates, 36 Okl. 148, 
128) P-s119, 
_Va.—Western Union Tel. Co. v. Vir- 
ape Paper Co., 87 Va. 418, 12 SE 
Wis.—Newton v. Allis, 16 Wis. 197. 
Wyo.—Syndicate Impr. Co. v. Brad- 
ley, 7 Wyo. 228, 51 P 242, 52 P 532. 
[a] In North Carolina inadequacy 
of damages is ground only for mo- 
tion to the trial judge to set the ver- 
dict aside, but his action is not re- 
viewable, whether he grants or re- 
fuses the motion. Burns vy. Ashboro, 
etc., R. Co., 125 N. C. 304, 34 SE 495. 
53. Western Union Tel. Co. v. Vir- 


ginie. Paper Co., 87 Va. 418, 12 SE 
Lobe 

54. Edelin v. Richardson, 4 La. 
Ann. 502; Lambeth vy. Burney, 3 Rob. 
(Ea. ), 251. 

55. Newton v. Allis, 16 Wis, 197. 

56. See constitutional and statu- 


tory provisions and cases in the fol- 
lowing sections. See also supra §§ 
46,5172; intra §§) 1113), 14127. 

In criminal cases see Criminal Law 
plz Cyes9 sie 

57. See infra § 913 et seq. 

[a] In Ontario, as to reservation 
of questions for the divisional court 
see sTill vi Die, 25 1Onts 133: 

58. Alabama Cons. Coal, ete., Co. 
v. Herzberg, 177 Ala. 248,°59 S 305; 
Alabama Cons. Coal, ete., Co. v. Herz- 
berg, 5 Ala. A. 330, 59 S 306. 

59. Southington vy. Southington 
Water Co., 80 Conn. 646, 69 A 1023, 
13 AnnCas 411; Dowd vy. Ensign, 68 
Conn. 318, 38 A 810; Camp v. Scott, 
47 Conn. 3866. % 

[a] Consent of parties.—(1) Writ- 
ten consent of the parties is neces- 
sary. New York, etc., R. Co. v. Bos- 
tony<etei;))| Rae Co:.36 1Connent96. 1 3@) 
But while the statute provides that 
all parties to the record must con- 
sent, this includes merely such par- 
ties as choose to appear in the trial 
court. State Bank v. Bliss, 67 Conn. 
SATE Oo OmAZ DO: 

[b] Propriety of questions re- 
served.—(1) Under Gen. St. (1902) § 
751, allowing questions of law to be 
reserved for the advice of the su- 
preme court of errors in all cases 
in which an appeal could lawfully 
have been taken had judgment been 
rendered, on a trustee’s complaint for 
an order authorizing him to sell trust 
property and reinvest the proceeds, 
the supreme court of errors will not 
advise whether the superior court 
has power to authorize the accept- 
ance of an offer for the property, 
which it does not appear that either 
the court or trustee deems an advan- 
tageous one, nor will it answer other 
questions which may not enter into 
the determination of the case. Hart 
vy. Roberts, 80 Conn. 71, 66 A 1026. 
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a case is heard upon a reservation of a question ] to the necessity for the determination of the ques- 


of law and judgment is entered in accordance with 
the advice given, the supreme court will not, on 
subsequent proceedings in error, again consider the 
question so decided;®° nor will it consider questions 
which the party had a full opportunity to make and 
be heard upon when the case was considered upon 
the reservation.®+ 

[§ 914] (8) Georgia. In this state the court of 
appeals may in a proper ease certify constitutional 
questions to the supreme court;®? but it will not 
do so where the questions have already been passed 
upon by the supreme court,°? or where a determina- 
tion of the issues ean be reached without a de- 
cision of such questions.°4 The court of appeals 
also has the power to certify other than consti- 
tutional questions to the supreme court for its 
opinion and instruction, but it will exercise such 
privilege sparingly and with discretion.®® The cer- 
tificeate of the court of appeals is conclusive as 


tion certified.®° 

[§ 915] (4) Illinois. In this state in any case 
where a majority of the judges of the appellate 
court shall be of the opinion that a case decided 
by them, involving a less sum than one thousand 
dollars, exclusive of costs, also involves questions 
of law of such importance, either on account of 
principal or collateral interest, that they should 
be passed upon by the supreme court, they may in 
such cases grant: appeals and writs of error to 
the supreme court on petition of the parties to the 
cause, in which ease the said appellate courts shall 
certify to the supreme court the grounds of grant- 
ing the appeal.®* i 

[§ 916} (5) Indiana. In this state either party 
may reserve any question of law arising during 
the progress of the cause for the decision of the 
supreme court.°® Any question so reserved may be 
taken to the supreme court upon a bill of excep- 


(2) But where the questions present- | 


ed on a reservation by the trial court 
for the advice of the supreme court 
of errors are such as enter into the 
final determination of the cause, and 
the advantages derived from a pre- 
liminary adjudication of such ques- 
tions are manifest, the supreme court 
of errors is justified in answering the 
questions and giving advice in refer- 
ence thereto. Southington v. South- 
ington Water Co., 80 Conn. 646, 69 A 
1028, 18 AnnCas 411. 

[c] Facts to be found by trial 
court.—It is necessary that the facts 
be distinctly found by the trial court. 
Dowd v. Ensign, 68 Conn. 318, 36 A 
810 (holding that if this is not done 
the cause will be remanded for fur- 
ther and more explicit findings). 

{d] Questions of law not reserved 
under statute.—(1) Southington v. 
Southington Water Co., 80 Conn. 646, 
69 AC 1023, 18) AnnCas ) 01° (2) 
Where, in a proceeding by a corpora- 
tion stockholder to obtain a reduc- 
tion of a tax assessed on the market 
value of the stock, on the ground 
that a portion of the capital of the 
corporation is invested in real estate 
on which taxes have been paid, and 
which is required to be deducted by 
Gen. St. § 3836, in determining the 
value of the stock, the record of the 
superior court does not contain a 
finding as to whether a portion of the 
capital is in such real estate, but only 
states certain evidential facts, it does 
not present a question of law which 
will be reviewed by the supreme 
court on a reserved case. Cutler’s 
App., 74 Conn. 35, 49 A 338. 

[e] Stipulation by counsel not re- 
quired in request for reservation 
-where the action is ready for final 
judgment see Beardsley v. Fairchild, 
87 Conn. 359, 87 A 737. 

{f] Decree or judgment rendered. 
—wWhere a case is reserved for ad- 
vice upon the entire record, if the 
court discovers that the declaration 
is so insufficient that the judgment 
required by the facts would be a 
nullity, such a judgment ought not 
to be advised; but if the facts show 
a good cause of action, and the 
declaration, although defective, is 
amendable, the court will ordinarily 
advise judgment contingently upon 
such amendment. Camp v. Scott, 47 
Conn. 366. 

60. Derby v. Alling, 43 Conn. 255; 
Nichols v. Bridgeport, 27 Conn. 459. 

61. Fowler v. Bishop, 32 Conn. 199. 

62. Fews v. State, 1 Ga. A. 122, 58 
SE 64; Southern R. Co. v. Schlittler, 
1 Ga. A. 20, 58: SH 59. 

fa] Constitutional question not 
raised.—(1) A contention that the 
supreme court in a line of decisions 
has encroached on the legislative de- 
partment, or that the effect of such 
decisions is to deprive the complain- 
ing party of constitutional guaran- 


ties, does not raise a constitutional 
question requiring the court of ap- 
peals to certify the case to the su- 
preme court. Walker v. Swift Fer- 
tilizer Works, 3 Ga. A. 283, 59 SE 850. 
(2) And where the question as to the 
constitutionality of an act of the gen- 
eral assembly was not properly made 
in the superior court the court of ap- 
peals will not certify such question 
to the supreme court for instruction. 
Lears v. Seaboard Air Line R. Co., 3 
Ga. A. 614, 60 SE 343. 

63. Wesley v. Boyd, 10 Ga. A. 9, 
72 SH 514; Mock v. Waters, 6 Ga. A. 
608, 65 SE 579; Young v. State, 4 Ga. 
A. 827, 62 SE 558. 

64. Wimberly v. Georgia So., etc., 
R. Co., 5 Ga. A. 263, 63 SE 29 (con- 
stitutionality of statute); Tooke v. 
State, 4 Ga. 495, 61 SHE 917. 

65. Walker v. Swift Fertilizer Co., 
3 Ga. A. 283, 59 SE 850. 

66. Harvey v. Thompson, 128 Ga. 
147, 57 SE 104,.9 LRANS 765. 

67. See cases infra this note. And 
see Sparta Gas, etc., Co. v. Illinois 
So. R. Co., 247 Tll. 346, 93 NE 312; 
Read v. Boyle, 234 Ill. 105, 84 NE 
711 (imitation of application of pro- 
vision); Harrison v. Monmouth Nat. 
Bank, 207 Ill. 630, 69 NE 871; Godfrey 
v. Wingert, 110 Ill. A. 563. 

[a] Discretion of judges in grant- 
ing certificate;; when granted or re- 
fused.—(1) The question whether or 
not a certificate shall be granted is 
entirely within the discretion of the 
judges of the court of appeals. The 
supreme court has no power to com- 
pel the appellate court to certify. 
Fuller v. Bates, 96 Ill. 132. (2) 
When, from the evidence as disclosed 
by the record, the court is unable to 
discover that there are involved 
questions of law of such importance, 
either on account of principal or col- 
lateral interests, that they should 
be passed upon by the supreme court, 
and they have not been settled by 
that court, the certificate of import- 
ance will be refused. Illinois Cent. 
R. Co. v. Louthan, 80 Ill. A. 579. 

[b] Necessity for certificate. —A 
certificate by a majority of the 
judges of the court of appeals is, 
where the amount involved is less 
than one thousand dollars, a condi- 
tion precedent to a right of appeal 
to the supreme court. Peo. v. Mid- 
kiff, 174 Tl. 323, 51 NE 785; Kirk- 
wood v. Steele, 168 Ill. 177, 49 NE 
193; MacLachlan v. McLaughlin, 126 
Ill. 427, 18 NE 544; McNay v. Strat- 
ton, 109 Ill. 30; Umlauf v. Umilauf, 
103 Ill. 651; Fuller v. Bates, 8 Ill. A. 
32. 

{c] Time of application for, or 
granting of, certificate.—(1) The cer- 
tificate of importance cannot be 
granted unless application is made 
within twenty days, the time limited 
for appeal (Kirkwood vy. Steele, 168 


14 Ill, A. 194); (2) and the time is 
not extended by the time consumed 
upon a petition for a rehearing 
(Sholty v. McIntyre, 136 Ill. 33, 26 
NE 655; MacLachlan v. McLaughlin, 
126 Jll. 427, 18 NE 544; West Chi- 
cago Park Comrs. v. Kincade, 64 Ill. 
A. 113). (8) And an order allowing 
an appeal entered after expiration of 
the time limited for taking an appeal 
confers no jurisdiction of the cause 
on the supreme court. Indiana, ete., 
R. Co. v. Sampson, 132 Ill. 527, 24 NE 
609; Tibballs v. Libby, 97 Ill. 552. 
(4) The court has no authority to 
make an order for a certificate of im- 
portance allowing an appeal nunc pro 
tune of the time the motion therefor 
was made. Jindauer vy. Pease, 192 
Ill. 456, 61 NE 454. (5) Under the 
&ct in force July 1, 1897 § 5, provid- 
ing that all appeals from the appel- 
late court shall be prayed and al- 
lowed at the term at which judgment 
was rendered and not more than 
twenty days after the judgment, and 
under the statute allowing appeals 
where the amount is less than one 
thousand dollars on a certificate of 
importance by the appellate court, an 
appeal will not lie on a certificate 
moved for within twenty days after 
judgment, but not allowed until 
twenty-three days after. Lindauer v. 
Pease, supra. 

{d] Requisites of certificate and 
what may be considered thereon.— 
(1) The certificate must state that 
the questions involved are important. 
Indiana, etc., R. Co. v. Sampson, 132 
Tll. 527, 24 NE 609. (2) The certifi- 
cate, unlike those required in most 
jurisdictions where questions are al- 
lowed to be certified, need not spe- 
cifically point out the questions of 
law which are considered of sufficient 
importance to be passed upon by the 
supreme court. Steele v. Grand Trunk 
Junction R. Co., 125 Ill. 385, 17 NB 
483. (3) The entire case is before 
the supreme court, and the parties 
are not confined to the questions cer- 
tified by the appellate division. Chi- 
cago, etc., R. Co. v. Guertin, 115 Ill. 
466, 4 NE 507. 

68. At any time within one year 
after final judgment in the cause, and 
not after, the party excepting may 
take the reserved question to the su- 
preme court by appeal. The appeal 
in such case shall not stay proceed- 
ings upon the judgment unless so or- 
dered by the supreme court or some 
judge thereof. Rev. St. (1897) § 648, 

[a] What questions may be rew 
served.—(1) Only questions of law 
may be reserved (Lautman y. Miller, 
158 Ind. 382, 63 NE 761; Woodard vy. 
Baker, 116 Ind. 152, 18 NE 524; Fouty 
v. Morrison, 73 Ind. 333), (2) which 
have been presented in the trial court 
(Woodard v. Baker, supra; Love v. 
Carpenter, 30 Ind. 284), (3) and 


Il. 177, 49 NE 193; Ellis v. Von Ach,’ which actually arose and were de- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tions whenever it arises on demurrer upon the 
pleadings involved. When the question so involved 
is shown by the bill of exceptions, the party ex- 
cepting shall notify the court that he intends to 
take the question of law to the supreme court, and 
upon the bill of exceptions only;® and the court 
shall thereupon cause the bill of exceptions to 
be so made that it will distinctly and briefly em- 
brace so much of the record of the cause only, and 
a statement of the cause, as will enable the su- 


cided during the progress of the 
cause (Woodard v. Baker, supra; 
Short v. Stutsman, 81 Ind. 115), (4) 
and affect the merits of the litigation 
(Pierse v. West, 29 Ind. 266). (5) 
A question upon the competency of a 
witness may be reserved under the 
provisions of the statute. Smith v. 
James, 131 Ind. 131, 30 NE 902. (6) 
As the statute provides that either 
party may reserve any question of 
law decided during the progress of 
the cause, the overruling of a motion 
for a new trial cannot be considered 
on the filing of a bill of exceptions 
under the statute, as the question 
does not arise during the progress of 
the cause. Haney v. Farnsworth, 149 
Ind. 453, 49 NE 383. fy Ard 

[b] Final judgment is a condition 
precedent to the determination of re- 
served questions. May NOs svete ALY, 
County, 120 Ind. 121, 22 NH 108. 

[ec] Necessity of motion for new 
trial—Where the reserved question 
of law arises on the trial of the 
cause, a motion for new trial is al- 
ways necessary. Conner _v. Marion, 


112 Ind. 517, 14 NE 488; Rousseau V. | 


orey, 62 Ind. 250; Starner v. State, 
oi Tha. 360; Love v. Carpenter, 30 
ind. 284; Garver v. Daubenspeck, 22 
Ind. 238. See also. Tyler _v. Davis, 
166 Ind. 366, 77 NE 400; Bonham v. 
Doyle, 39 Ind. A. 438, 77 NE 859, 79 
WE 458; Southern R. Co. v. Roach, 38 
Ind. A. 211, 78 NE 201; Southern R. 
Co. v. Roach, (Ind. A.) 77 NE 606. 
And supra § 849 et seq. : 

69. [a] Notice of intention to re- 
serve questions.—(1) In order to re- 
serve a question of law for the de- 
cision of the supreme court, notice 
must be given to the trial court of 
such intention (Shugart v. Miles, 125 
Ind. 445, 25 NE 551); (2) but it is 
not necessary, where the rulings are 
made on the trial and duly excepted 
to, to notify the court at that time 
that the party intends to reserve 
questions; it is sufficient if there is 
due exception at the time the ruling 
is made and the declaration of inten- 
tion to reserve questions is made, 
and notice of intention to appeal on 
those questions is given at the time 
the rulings upon which the questions 
arose are brought before the trial 
court for review (Shugart v. Miles, 
supra). (3) If the lower court, pur- 
suant to the notice, fully and cor- 
rectly prepares the special bill of 
exceptions so as to present briefly 
and distinctly each question urged 
for reversal, no question as to the 
sufficiency of the notice given to the 
court can arise. Loesch v. Koehler, 
144 Ind. 278, 41 NE 326, 43 NE 129, 
35 LRA 682. 

70. See Smith v. James, 131 Ind. 
131, 30 NE 902 (holding that an in- 
dependent and distinct ruling on evi- 
dence may be presented as a reserved 
question of law, but questions and 
answers connected with other evi- 
dence cannot be reserved by a bill 
which does not bring up all the evi- 
dence upon the subject to which the 
questions and answers relate); Con- 
nor v. Marion, 112 Ind. 517, 14 NE 
488 (holding that, where the reserved 
question arises on evidence admitted 
at the trial, all the evidence which 
has any bearing thereon must be 
made part of the record by the bill 
of exceptions in order to enable the 
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involved.”° 
[§ 917] 


(6) Iowa. 
that no appeal shall be taken from the superior 
and district courts in any cause in which the 
amount in controversy, as shown by the pleadings, 
does not exceed one hundred dollars, unless the 
trial judge shall, during the term in which the 
judgment is entered, certify that the cause is one 
in which the appeal should be allowed,’+ and upon 
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preme court to apprehend the particular question 


In this state it is provided 


ticular question involved); Bissell v.1]96 Towa 341, 65 NW 304; Long vy. 


Wert, 35 Ind. 54 

71. [a] Exercise of power to cer- 
tify.— The power conferred by the 
Statute to certify to the supreme 
court a case involving less than one 
hundred dollars should be exercised 
with judicial discretion, and not as 
a matter of grace to the party ap- 


plying therefor. McLaughlin v. 
Bradley, (lowa) 118 NW 389. 
[b] Necessity for certificate.— 


(1) The certificate is a prerequisite 
to the jurisdiction of the supreme 
court where the amount in contro- 
versy is less than one hundred dol- 
lars, and where the case does not in- 
volve an interest in realty. Johnson 
v. Marshall, (lowa) 80 NW 395; Sib- 
ley Loaning Co. v. McCausland, 81 
Iowa 757, 46 NW. 1072;' Colby v. 
Cedar Rapids Ins. Co., (lowa) 19 NW 
891; Barnes v. Independent Dist. No. 
2, 51 Iowa 700, 1 NW 618; Jeffries 
v. Singer Mfg. ‘Co., 40,,towa 702; 
Dean v. McTaggart, 40 Iowa 688. (2) 
The filing of a certificate in one of 
two cases involving similar parties 
will not obviate the necessity of fil- 
ing a certificate in the other. John- 
aon v. Marshall, (lowa) 80 NW 

{c] This certificate must appear 
in the record.—It is not sufficient to 
give the supreme court jurisdiction 
that the abstract recites that the 
proper certificate was signed by the 
judge and is on file among the pa- 
pers of the case. Barnes v. Inde- 
pendent Dist. No. 2, 51 Iowa 700, 1 
NW 618. 

[d] Questions which may be cer- 
tified.—Only questions of doubtful 
character certified. Wood v. Griffith, 
141 Towa 314, 119 NW 1745; Mc- 
Pee e v. Bradley, (lowa) 118 NW 

[e] Form and sufficiency of the 
certificate.—(1) The certificate must 
state that it involves the determina- 
tion of a question of law (Kierulff 
v. Adams, 40 Iowa 31); (2) and that 
the question or questions are in- 
volved in the case (Brown vy. Lloyd, 
(Iowa) 73 NW 604; Hiatt v. Nelson, 
100 Iowa 750, 69 NW 553; Connor v. 
Bennke, 100 Iowa 748, 69 NW 414; 
Smith v. Smith, 99 Iowa 747, 68 NW 


721; Tucker v. Anderson, 97 Iowa 
452, 66 NW. 754; Ellis v. Keokuk 
County, 94 Iowa 199, 62 NW 660; 


Lamb v. Ross, 84 Iowa 578, 51 NW 
48; Beeler v. Garrett, 76 Iowa 231, 
40 NW 724; Ball v. Van Riper, 74 
Towa 146, 37 NW 120; Van Sickle v. 
Downs, 72 Iowa 624, 34 NW. 449). 
(3) It must also clearly and spe- 
cifically indicate what the question 
or questions are. Benge y. Eppard, 
110 Iowa 86, 81 NW 183; Sloss v. 
Bailey, 104 Iowa 696, 74 NW 17; Stern 
v. Sample, 96 Iowa 341, 65 NW 304; 
Bennett v. Parker, 67 Iowa 451, 25 
NW 700; Votaw v. Corwin, 62 Iowa 
39, 17 NW 142: (4) It should recite 
the ultimate facts which the evidence 
establishes and upon which the 
questions certified depend. Hull v. 
Loughlin, 82 Iowa 725, 47 NW 985; 
Des Moines Ins. Co. vy. Briley, 79 
Iowa 485, 44 NW 715. (5) The court 
will not determine a question certi- 
fied where it is necessary to examine 
the record to find out what are the 
facts which should have been stated 
in the certificate. Brown vy. Lloyd, 


supreme court to apprehend the par-| (lowa) 738 NW 604; Stern v. Sample, 


Chicago, etc., R. Co., 64 Iowa 541, 21 
NW 23; White v. Beatty, 64 Iowa 
331, 20 NW 459; Bower v. Kavanaugh, 
62 Iowa 757, 17 NW 488; Buchanan 
County Bank vy. Cedar Rapids, etc., 
R. Co., 62 Iowa 494, 17 NW _ 7873 
Votaw v. Corwin, 62 Iowa 39, 17 NW 
142. (6) Hence the certificate must 
show when it was made. Merely en- 
titling a case as of a certain term 
is not sufficient. Babcock v. Chicka- 
saw County, 60 Iowa 752, 14 NW 315. 
(7) As to form and sufficiency of the 
certificate see also Salinger v. West- 
ern Union Tel. Co., 147 Iowa 484, 126 
NW 362 (certificate held sufficient); 
Fritz v. Snider, 147 Iowa 352, 126 
hed) 336 (whole cause must be certi- 
ed). 

{f] Questions held not sufficient. 
—The following questions have been 
held not sufficiently specific: (1) 
“Can judgment be rendered in favor 
of plaintiff, and against defendant, 
upon the agreed statement of facts?” 
Dawley v. Houck, 53 Iowa 733, 6 NW 
70. (2) “Were the defendants, who 
were at the beginning of this suit 
residents of Carroll county, Iowa, 
legally sued in Dallas county, Iowa, 
under the circumstances described in 
the petition?” White v. Beatty, 64 
Iowa 331, 332, 20 NW 459. (3) Soa 
certificate consisting of a statement 
of facts and concluding as follows: 
“Upon said facts, did the court err 
in rendering judgment against plain- 
tiffs?” is not sufficiently specific to 
present any particular question of 
law. Johnson vy. Singleton, (lowa) 80 
NW 394. 

{g] Time of making certificate.— 
(1) In a number of the earlier de- 
cisions it is declared that the cer- 
tificate must be made at the term at 
which the judgment or order ap- 
pealed from is rendered. Fallon v. 
Johnson Dist. Tp., 51 Iowa 206, 1 
NW 478; Rose vy. Wheeler, 49 Iowa 
52; Independence y. Purdy, 48 Iowa 
675; Lomax v. Fletcher, 40 Iowa 705. 
(2) Later decisions further restrict 
the time within which the certificate 
can be mades The rule announced 
by these decisions is that the certifi- 
cate must be made and filed when the 
case is decided and judgment entered 
(Smith v. Smith, 99 Iowa 747, 68 NW 
721; Powers v. Illinois Cent. R. Co., 
97 Iowa 736, 66 NW 76; Callanan v. 
Kossuth County, 94 Iowa 408, 62 NW 
784; Schultz v. Holbrook, 86 Iowa 
569, 53 NW _285; Brown v. Grundy 
County, 78 Iowa 561, 43 NW 529; 
Angus v. Shannon, 60 Iowa 314, 14 
NW 315), (3) and it has accordingly 
been held that a certificate made 
eight days after trial is too late (An- 
gus v. Shannon, supra); (4) that a 
certificate cannot be made nunc pro 
tune after the trial term (Hinesley v. 
Mahaska County, 69 Iowa 511, 29 NW 
433); (5) and that the court has no 
power to grant leave during the term 
to have a certificate applied for and 
made in vacation (Morrison v. Ross, 
90 Iowa 524, 58 NW 880). (6) A 
case certified by the trial court to the 
supreme court for review is in time 
where it is certified during the trial 
term. Pollock v. Milburn, 112 Iowa 
528, 84 NW 521. 

[h] If the certificate is defective 
for failure to comply with the statu- 
tory requirements, (1) it will be dis- 
missed (Johnson v. Singleton, (Iowa) 
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such certificate being filed the cause is appealable, 
regardless of the amount in controversy. This limi- 
tation shall not affect the right of appeal in any 
action in which an interest in real estate is involved, 
nor shall the right of appeal be affected by the 
‘remission of any part of the verdict or judgment 
returned or rendered.” 

[§ 918] (7) Kansas. In this state it is provided 
that no appeal or proceeding in error shall be 
had or taken to the supreme court in any civil 
action in any case involving less than one hundred 
dollars, exclusive of costs, except in cases involv- 
ing the tax or revenue laws, or the title to real 
estate, or an action for damages in which slander, 
libel, malicious prosecution, or false imprisonment 
is declared upon, or the constitution of this state, 
or the constitution, laws, or treaties of the United 
States, and when the judge of the district or su- 
perior court trying a case involving less than one 
hundred dollars shall certify to the supreme court 
that the case is one belonging to the excepted 
classes.7* 

[§ 919] (8) Louisiana. In this state the con- 
80 NW 394; Bradenberger v. Rigler, 


68 Iowa 300, 27 NW 247; Wheaton v. 
Foster, 58 Iowa 661, 12 NW 629; 


the question: 
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of payment’ and, 


[8s 917-920. 


stitution provides that the courts of appeal shall 
have power to certify to the supreme court any 
question or proposition of law arising in any cause 
pending before them concerning which they desire 
the instruction of the court.7* The constitution 
also authorizes the supreme court to require by 
certiorari or otherwise any case to be eertified 
from the court of appeals to it for its review 
provided application be made to the court, or to 
one of the justices, not later than thirty days 
after the judgment has been rendered and entered.’° 

[§ 920] (9) Maine. In this state, upon a hear- 
ing in any cause in equity, the justice of the su- 
preme court hearing the same may report the 
cause to the next law court heard within the dis- 
trict in which it is pending, if he is of opinion 
that any question of law is involved of sufficient 
importance or doubt to justify the same, and the 
parties agree thereto. The cause shall be entered 
and copies furnished by complainant, and_ shall 
be heard and decided by said law court in like 
manner and with like results as in the case of ap- 


. peals.7® 


“Does the evidence 
legally establish ‘an express contract 
‘does the evidence 


S 865, it was held that the supreme 
court will, for the purpose of ex- 
pressing an opinion of a question of 


Fitch v. Flynn, 58 Iowa 159, 11 NW 
649; Thompson v. French, 57 Iowa 
559, 10 NW 900; Throckmorton v. 
Horton, 52 Iowa 737, 3 NW 461), (2) 
and that, too, although appellee does 
not make any objection because of 
the defects (Wilson v. Iowa County, 
52 Iowa 339, 1 NW 490, 3 NW 156). 

[i] Liberal construction of certifi- 
cate.—When a cause is submitted on 
a certificate of the trial judge, the 
eertificate will be liberally construed 
on a motion to dismiss the appeal on 
the ground of its insufficiency. Sar- 
ver v. Chicago, etc., R. Co., 104 Iowa 
59, 73 NW 498. 

72. [a] What questions consid- 
ered.—(1) Only questions of law are 
reviewable. Questions of fact or of 
mixed law and fact cannot be con- 
sidered. Ross v. Hardin County, 94 
Iowa 252, 62 NW 844; Gillooby v. 
Chicago, ete., R. Co., 61 Iowa 53, 15 
NW 604; Libby v. Chicago, etc. R. 
Co., 60 Iowa 323, 14 NW 316; Center- 
ville v. Drake, 58 Iowa 564, 12 NW 
594; Kierulff v. Adams, 40 Iowa 31. 
(2) So the question certified must be 
involved in the case. Abstract propo- 
sitions will not be considered. Par- 
ker v. Michaels, 74 Iowa 209, 37 NW 
161; Miller v. Buena Vista County, 
68 Iowa 711, 28 NW 315 Cunningham 
v. Chicago, ete., R. Co., 67 Iowa 514, 
25 NW 756. (3) Only questions pre- 
sented will, as a general rule, be con- 
sidered (Chilton v. Chicago, etc., R. 
Co., 72 Iowa 689, 34 NW 473; Miller 
v. Haley, 66 Iowa 260, 23 NW 657; 
Ardery v. ‘Chicago, etc., R. Co., 65 
Towa 723, 23 NW 141; Colby v. Cedar 
Rapids Ins. Co., (lowa) 19 NW 891; 
Thorpe v. Dickey, 51 Iowa 676, 2 NW 
581); (4) but it has been held that 
the court may inquire into the juris- 
diction, although no question in rela- 
tion thereto is certified (Hodges v. 
Tama County, 91 Iowa 578, 60 NW 
185). (5) While more than one 
question may be certified (Center- 
ville v. Drake, 58 Iowa 564, 12 NW 
594), (6) the whole case cannot be 
presented by certified questions 
(Hawkeye Ins. Co. v. Erlandson, 84 
Iowa 193, 50 NW 881). 

[b] What are questions of fact.— 
The following questions are not re- 
viewable as being questions of fact 
or of mixed law and fact: (1) Suf- 
ficiency of evidence to support the 
verdict (Hudson v. Chicago, ete, R. 
Co., 59 Iowa 581, 13 NW 735, 44 AmR 
692); (2) rulings granting or refusing 
instructions (Bensley v. Chicago, etc., 
R. Co., 79 Iowa 266, 44 NW 544); (3) 


legally establish a release of the de- 
fendant from payment’” (Landers v. 
Boyd, 59 Iowa 758, 12 NW 740). 

73. Douglass v. Frazier, 64 Kan. 
886, 67 P 1102; Loomis v. Bass, 48 
Kan. 26, 28 P 1012; Chicago, etc., R. 
oo v. Campbell, 5 Kan. A. 423, 49 P 

[a] Necessity for certificate and 
record.—(1) The supreme court can- 
not take jurisdiction without the 
statutory certificate where the sum 
is below the jurisdictional amount. 
Douglass v. Frazier, 64 Kan. 886, 67 
P1102. (2) The record must affirma- 
tively show jurisdiction (Loomis v. 
Bass, 48 Kan. 26, 28 P 1012); (3) and 
the certificate must be a part of the 
record and filed therewith (Packard 
v. “Packard; 56° Kan. 132; 942° P 335, 
holding that where the amount in- 
volved does not appear, and there is 
no certificate showing that the case 
belongs to one of the excepted 
classes, the case will be dismissed). 

[b] Time of application and cer- 
tificate.—Petition for certification 
must be filed within forty days after 
judgment is first entered, unless a 
rehearing is in fact granted. Gil- 
ee v. Gilmore, 59 Kan. 19, 51 P 

[c] What will be considered on 
such certificate.—(1) Only the princi- 
ple involved in the exception certified 
by the court below will be considered 
in proceedings in error in the court 
of appeals, where such proceedings 
are based upon a judgment for less 
than one hundred dollars. Chicago, 
ete, RY Cor wilCampbell, Seik<ans oe 
423, 49 P 321. (2) If the certificate 
states that a constitutional question 
is involved, no other question will be 
considered than the one so assigned, 
and if the constitutional question has 
already been passed upon adversely 
to plaintiff in error, the judgment 
must be affirmed. Missouri Pac. R. 
Co. v. Kimball, 48 Kan. 384, 29 P 604. 

[d] Certificate of trial judge as 
to jurisdiction not binding.—Huffman 
v. Ackarman, 71 Kan. 873, 81 P 168. 

74, Const. (1898) art 101. 

[a] The power to certify is lim- 
ited to questions of law arising on a 
statement of facts found by the 
court of appeals. Newton v. Mutual 
Eins KiCoge28) La, (37, 55, Sussze 

[b] Questions of fact (1) are not 
reviewable. Pugh v. St. Louis, etce., 
R. Co.; 50 La. Ann. 1378, 24 S 881; 
Maffaletta v. Wildenstein, 50 La. 
Ann. 1377, 24 S 881. (2) In Le Seign- 
eur v. Bessan, 52 La. Ann. 187, 26 


law certified, take as true the findings 
of fact of the court of appeals but 
will stand uncommitted as to the 
actual facts and the law applicable 
thereto, in case they should be ulti- 
mately found otherwise than as de- 
clared by the court of appeals. 

75. Const. "1898) arth 101: 
also Certiorari [6 Cyc 730]. 

[a] Who may apply for review.— 
The parties authorized to apply for 
the review of a judgment of the 
court of appeals under the constitu- 
tion are, under acts (1898) No. 191 § 
2, the parties cast in the judgment, 
or some party in interest therein, and 
not some person who may be simply 
interested in the question at issue, 
and the state tax collector of one dis- 
trict of a city has no legal interest 
to bring up for review a judgment 
of the court of appeals negativing 
the right in a certain class of cases 
of the attorney at law employed to 
assist the tax collector in suits for 
the reduction of assessments to have 
his fee for services taxed as ‘costs,’ 
where the judgment has been ren- 
dered in a suit for reduction of as- 
sessment of property outside of his 
own district. Bonner v. Board of 
Assessors, 52 La. Ann. 2062, 28 S 
369. 


See 


76. See Fidelity, etce., Co. v. Bod- 
well Granite Co., 102 Me. 148, 66 A 
314; Morris v. Day, 37 Me. 386; Stan- 
ley v. Davis, 32 Me. 600; Rogers v. 
Libbey, 32 Me. 597; Porter v. Buck- 
field Branch R. Co., 32 Me. 539; San- 
ford v. Lebanon, 31 Me. 124; Lyon v. 
Williamson, 27 Me. 149. 

[a] Construction and application 
of statute.—(1) Equity cases should 
not be reported to the law court, 
without a hearing before a single jus- 
tice, until the pleadings are sufficient- 
ly perfected to enable the law court 
to make a final decision upon the 
merits (Merrill v. Washburn, 83 Me. 
189, 22 A 118); (2) and where the 
case is submitted to the law court 
on a report of findings or on an 
agreed statement of facts, all tech- 
nical questions relating to pleading 
are to be regarded as waived, unless 
the contrary is stipulated. Hurd vy. 
Chase, 100, Me. 561, 62 A 660; Pills- 
bury v. Brown, 82 Me. 450, 19 A 858, 
9 LRA 94; Machias Hotel Co. v. 
Fisher, 56 Me. 321. (3) So, by sub- 
mitting a cause to a law court on a 
report, objections that an account 
annexed is uncertain and indefinite 
are considered as waived, unless the 
contrary appears in the report. Elm 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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[§ 921] (10) Massachusetts. 


City Club v. Howes, 92 Me. 211, 42 
A 392. (4) The provision for report- 
ing cases to the law court after a 
hearing by a single justice without 
a decision by him was not intended 
for every case, but only where the 
questions of law involved will prac- 
tically determine the case without 
further proceedings. Shaw v. Mon- 
son Maine Slate Co., 96 Me. 41, 51 A 
285. (5) No question arising in a 
case should be reported to the law 
court for original decision, unless 
such decision shall, in one alternative 
at least, be a final disposition of the 
ease itself, or unless accompanied by 
a stipulation to that effect. Fidelity, 
etc., Co. v. Bodwell Granite Co., 102 
Me. 148, 66 A 314. (6) A motion, un- 
der Rev. St. c 84 § 28, to require a 
party to produce books and papers for 
inspection is merely interlocutory, 
and if reported without a stipulation 
that it shall be a final disposition of 
the case itself, the report must be 
dismissed. Fidelity, etc., Co. v. Bod- 
_ well Granite Co., supra. 

[b] In the superior courts (1) 
eases certified upon agreed state- 
ments of facts, and reports and mo- 
tions for new trials shall be entered, 
heard, and determined at the next 
law term in the district; but any case 
for the law court may, by agreement 
of parties, be entered at the next law 
term held in either district. And all 
exceptions arising in cases within 
the exclusive jurisdiction of either of 
said superior courts may be certified 
at once by the justice thereof to the 
chief justice of the supreme judicial 
court, and shall, when so certified, be 
argued in writing on both sides with- 
in thirty days thereafter, unless the 
justice of such superior court, for 
good cause, enlarges the time, and 
exceptions so certified shall be con- 
sidered and determined by the jus- 
tices of the supreme judicial court 
as soon as may be. Decisions of the 
law court on all exceptions and ques- 
tions from said superior courts shall 
be certified to the clerk of either of 
said superior courts with the same 
effect as in cases originating in the 
supreme judicial court in the county. 
Me. Rev. St. (1883) c¢ 77 § 75. (2) 
In cases reported from the superior 
court, the law court will not enter- 
tain the case unless the report is 
signed by the justice of the superior 


Sound: Blodgett v. Dowe, (Me.) 13 A 
580. 
{c] Jurisdiction as to costs see 


Mather v. Cunningham, 107 Me. 242, 
78 A 102. 

77. See statutory provisions; and 
Bartlett v. Slater, 211 Mass. 334, 97 
NE 991; Com. v. Nationa] Contract- 
ing Co., 201 Mass. 248, 87 NE 590; 
Atty.-Gen. v. Preferred Mercantile 
Co., 187 Mass. 516, 73 NE 669; In re 
Providence, etc., R. Co., 172 Mass. 
117, 51 NE 459; Taft v. Stoddard, 141 
Mass. 150, 6 NE 836. 

{a] Construction and application 
of statutes.—(1) Questions not raised 
or decided cannot be reserved on re- 
port for the full court. Nowell v. 
Boston Academy, 130 Mass. 209; 
Nash v. New England Mut. L. Ins. 
Co., 127% Mass. 91; Stuart v. Stuart, 
123 Mass. 370; Sparhawk v. Snpar- 
hawk, 120 Mass. 390. (2) Pub. St. ¢ 
151 § 20, providing that a report by a 
Single justice, when confirmed by the 
court, shall be final, does not take 


[3 C. J.-63] 


In this state it 
is provided by statute, which is also made appli- 
eable to proceedings in the superior court, that a 
justice of the supreme court by whom a ease is 
heard for final decree may reserve and report 
the findings and all questions of law therein for 
the consideration of the full court, and thereupon 
like proceedings shall be had, as on appeals from 
final decrees; and there are various other provi- 
sions for reservation of questions and report to 
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the full court.77 


[3C.J.] 993 


A statute also requires the justice 


of the supreme court, on appeal from a decree 
in equity, on request of appellant, to report the facts 
found by him,’’ and there is a further provision 
by which a justice of the supreme judicial court 
or of the superior court may, at any time before 
judgment in an action and after verdict or find- 
ing of facts, ete., report the case for determination 
by the full supreme judicial court.”® 
ute authorizes reports of cases to the supreme 


A late stat- 


away the authority of the justice to]tion of fact or a question of discre- 


report to the full court questions of 
law arising in equity. In re Provi- 
dence, etc., Ri_Co., 172) Mass. 1072)251 
NE 459. (3) Under Rev. L. c 159 § 
27, providing that the justice enter- 
ing an interlocutory decree may re- 
port the question, if of opinion that 
it affects the merits of the contro- 
versy, interlocutory matters cannot 
be brought to the full court except 
upon report. Hutchins v. Nickerson, 
212 Mass. 118, 98 NE 791. (4) A de- 
cree that the terms of a sale ordered 
by testamentary trustees should be 
submitted and subjected to the ap- 
proval of a single justice is interlocu- 
tory, so as to be subject to report to 
the full court, under Rev. L. c 159 §§ 
23,.27. _Bartlett v..Slater, 211 Mass. 
334, 97 NE 991. (5) No question of 
pleading is open, when a case is re- 
served on agreed facts, unless spe- 
cially reserved. Crocker v. Boston 
Electric Light Co., 180 Mass. 516, 62 
NE 978. (6) If the report of a jus- 
tice of the supreme judicial court, be- 
fore whom a case is tried without a 
jury, states the facts found by him, 
and reserves the case for the con- 
sideration of the full court, this isa 
sufficient reservation of the questions 
of law arising thereon, under Pub. St. 


ec 150 §$ 8. Eaton v. Pacific Nat. Bank, 
144 Mass. 260, 10 NE 844. (7) Upon 
a petition, under Pub. St. ec 176, to 


compel a town to bring an action to 
try the title to a parcel of land, the 
case may be reported to the full 
bench of the supreme judicial court 
after a decree ordering such action to 
be brought. Slater v. Manchester, 
160 Mass. 471, 36 NE 310. (8) If it 
is desired to present to the full court 
the question of law as to whether an 
agreed statement of facts will war- 
rant a particular inference of fact, 
it can best be done by an exception 
taken at the hearing. Rand v. Han- 
son, 154 Mass. 87, 28 NE 6, 26 AmSR 
210, 12 LRA 574. 

[b] If final decree has been en- 
tered, no report of the case can be 
made. Bartlett v. Slater, 211 Mass. 
334, 97 INE! 991; 

{c] Report to complete record.— 
Where, in a proceeding to determine 
the validity of an allowance out of 
the personal estate of a deceaséd per- 
son to his widow, a report was asked 
for by the party against whom the 
decree was entered, the report must 
be treated aS made under Rev. L. ¢ 
159 § 23, authorizing and requiring 
a report to complete the record. Tay- 


lor v. Whitcomb, 192 Mass. 555, 78 
NE 536. 
{d] Under Rev. L. c 156 § 7, pro- 


viding that questions of law arising 
on a trial or other proceeding, or on 
a motion for a new trial, by reason 
of an opinion, direction, order, or re- 
fusal of one justice in a matter of 
law, may be reserved for the con- 
sideration of the full court, and so 
much of the case as is necessary for 
understanding the question shall be 
reported, the report may be made by 
a justice. without deciding the ques- 
tions. Atty.-Gen, v. Preferred Mer- 
cantile Co., 187 Mass. 516, 73 NE 669. 

[e] In an action at common law, 
a judge of the superior court, or a 
single justice of the supreme judicial 
court, has no authority, under Rev. 
Lin Cel tides 105" 04156. §. %,,.to report 
to the supreme judicial court a ques- 


tion. Com. v. National Contracting 
Co., 201 Mass. 248, 87 NE 590. - 

[f] A petition for mandamus to 
compel the board of health of a city 
to grant petitioner a license as an 
undertaker is on the law side of the 
court, and only questions of law can 
be reported to the full court. Wyeth 
v. Cambridge Bd. of Health, 200 Mass. 


474, 86 NE 925, 128 AmSR 439, 23 
LRANS 147. 
[g] A justice of the superior 


court may report an equity case to 
the supreme judicial court upon the 
pleadings and facts found by him, 
without deciding the case. Nashua, 
ete:; RR. Corp: v. Boston, etc, Ri Corp. 
169 Mass. 157, 47 NE 606. 

{h] If a case is reserved for the 
determination of the supreme judicial 
court, by agreement of the parties, 
upon petition and answer, it is not 
open to the petitioner to contend at 
the argument that the case is not 
properly before the court. Boston, 
ete; "R: Co: ‘ve Hampden County 
Comrs., 164 Mass. 551, 42 NE 100. 

{i] If a suit in equity is heard in 

the superior court upon the pleadings 
and a master’s report, and a final 
decree is entered, which is appealed 
from, and a request is made to the 
justice who heard the case to report 
the same under St. (1883) e 223 § 7, 
the case may be treated as before the 
supreme judicial court on appeal, and 
the report may be regarded as a 
finding, under the statute, of all the 
facts on which the decree was found- 
ed, namely, those stated in the mas- 
ter’s report, and those admitted by 
the pleadings. Pratt v. McGuinness, 
173 Mass. 170, 53 NE 380. 
_ [i] By the statute of 1869 c 438, 
it was provided that “questions of 
law, whether arising upon trial or 
other proceeding before the superior 
court, may, by consent of the par- 
ties to the suit, be reported before 
verdict” for the determination of the 
Supreme court of the state. Shea v. 
Boston, etc., R. Co., 154 Mass. 315 27 
NE 672; Cowley v. Train, 124 Mass. 
226; Hogan v. Ward, 115 Mass. 130; 
Bearce v. Bowker, 115 Mass. 129: 
Taylor vy. Taunton, 113 Mass. 290; 
Jaha v. Belleg, 105 Mass. 208; Higbee 
v. Bacon, 11 Pick. (Mass.) 423. 

78a St (1883) eo S200 Ss) We , 

[a] *Report of evidence to su- 
preme court.—The presiding justice 
may, if he chooses, in deciding a mo- 
tion for a new trial, report the evi- 
dence to the full court, in order to 
determine the sufficiency thereof to 
support a certain finding of the jury, 
although the party against whom the 
finding was made did not request a 
determination of such question at the 


trial. Capper v. Capper, 172 Mass. 
262, 52 NE 98. 
[b] A motion to have the evidence 


reported at the end of a hearing is 
addressed to the trial court’s discre- 
tion. It is usually not granted, un- 
less there is an important reason for 
it. Mulrey v. Carberry, 204 Mass. 
378, 90 NE 576. 

79. See Strong vy. 
Gin Co., 202 Mass. 209, 88 NE 582; 
Newburyport Sav. Inst. v. Coffin; 
LSSi MASS ia) Co puNIHY Slime luamcy ene 
Snow, 180 Mass. 411, 62 NE 735; Mur- 
ray v. Fitchburg R. Co., 130 Mass. 99. 

[a] Construction and applications 
of statutes.—(1) Under this last men- 


Carver Cotton 
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court by a justice other than the one presiding 
at the trial, and it has been held to be constitu- 
tional as relating to a matter of procedure or 
remedy and not affecting vested rights.8° 

In this state, under a 
if in any civil cause or 
criminal prosecution in ,a ecireuit court any ques- 
tion of law should arise, which in the opinion of 
the court should be reserved for the opinion of 
it should report the case, so 
far as might be necessary to present such ques- 
tion of law, and should transmit the same, the 
circuit judges could reserve for the supreme court 


[§ 922] (11) Michigan. 


statute providing that, 


the supreme court, 


tioned provision, the report of a case 
after determination will be _ dis- 
charged when it does not contain a 
verdict or decision. Johnston v. 
Faxon, 167 Mass. 473, 46 NE 2; Terry 
v. Brightman, 129 Mass. 535, 538 
(where it is said: “This statute 
clearly manifests the intention of the 
Legislature that cases in the Superior 
Court, whether tried with or without 
a jury, should be there decided, both 
upon the law and upon the facts, in 
the first instance, and that a verdict 
of the jury, or an equivalent finding 
of the judge, upon which judgment 
might be rendered, should be en- 
tered of record, before any question 
of law should be reported from that 
court to this’). (2) The power con- 
ferred by Rev. L. ec 178 § 105, pro- 
viding that a justice of the supreme 
judicial court or of the superior 
court, after verdict or finding of 
facts, etc., may report the case for 
determination by the full court, etc., 
is discretionary, and no duty is im- 
posed on a judge to make such a re- 
port. Newburyport Sav. Inst. v. Cof- 
fin, 189 Mass. 74, 75 NE 81. (3) 
Where a judge has not heard the par- 
ties, he has no statutory authority 
to report the case to the supreme ju- 
dicial court for review. Newbury- 
port Sav. Inst. v. Coffin, supra. (4) 
Under this provision, the superior 
court may report a case, although 
its motive is to require the upper 
court to pass on questions presented, 
although the losing party has by ac- 
cident failed to prosecute exceptions, 
and, in the absence of any wrongful 
exercise of the discretion of the su- 
perior court to report the case, it 
must be determined by the supreme 
judicial court. Strong v. Carver Cot- 
ton Gin Co., 202 Mass. 209, 88 NE 
582. (5) Under the said section only 
questions of law arising at the hear- 
ing may be reported to, or reserved 
for, the supreme judicial court. Scan- 
lon v. Carey, 207 Mass. 285, 93 NE 
697; Foote v. Cotting, 195 Mass. 55, 
80 NE 600, 15 LRANS 693; Churchill 
v. Palmer, 115 Mass. 310; "Hubner v. 
Hoffman, 106 Mass. 346. (6) And 
questions of law which might have 
been, but which were not, raised be- 
fore verdict cannot be reported for 
the decision of the supreme cour. 
Aldrich v. Springfield, ete, R. 

125 Mass. 404. (7) Where the jidee. 
at the close of the case, believes that 
plaintiff is not entitled to recover, 
but the parties agree ona submission 
to the jury and for a report to the 
supreme judicial court, a statement 
in the report that the judge is of the 
opinion that the weight of the evi- 
dence is against plaintiff is improper, 
as only questions of law may be re- 
ported in an action at law. Foster 
v. Boston El. R. Co., 214 Mass. 61, 100 
NE 1039. (8) A finding of facts “that 
the respondent be disbarred’ was an 
order of judgment, although it was 
also a judgment, within Rev. L. c 173 
§ 96, giving a right of appeal to the 
supreme judicial court; and hence 
the judge rightly treated the case as 
still pending before him and made a 
report thereof to the supreme judi- 
cial court. Boston Bar Assoc. Vv. 
Casey, 204 Mass. 331, 90 NE 584. (9) 
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[§ 923] 


Where parties disagreed as to issues 
left open for determination on a new 
trial after a decision of the supreme 
judicial court, it was held that the 
superior court properly reported the 
case, in order that this might be de- 
termined before further proceedings. 
Hetherington v. William Firth Co., 
212 Mass. 257, 98 NE 797. (10) Un- 
der Pub. St. c 153 § 6, and St. (1900) 
ec 311, authorizing the superior court 
to report cases to the supreme judi- 
cial court, the former court may re- 
port a cause coming to it on appeal 
from the registration court, although 
St. (1898) c 562 § 14 authorizes the 
registration court to report causes 
directly to the supreme judicial court, 
and authorizes appeals from the 
former court to the superior court, 
and St. (1899) c¢ 1381 § 2 provides 
that the registration court may re- 
port cases to the supreme judicial 
court in the same manner as the su- 
perior court. Lancy v. Snow, 180 
Mass. 411,62 NE 735. (11) Where 
an order sustaining demurrers to the 
counts of the declarations was made 
by a judge of the superior court 
other than the one who reported the 
case, without exception or appeal, it 
is not reviewable. Berenson v. Lon- 
don, ete. ES Ins: Co 20 Masse liz, 
87 NE 687. (12) A petition under 
Rev. L. c 182 §§ 11-14, to determine 
the validity and extent of restric- 
tions on land, is a proceeding at law, 
and the decree therein must be or- 
dered by a judge of the superior 
court before he can report the case 
for determination by the supreme 
court. American Unitarian Assoc. v. 
Minot, 185 Mass. 589, 71 NE 551. 
[b] Essentials of report (1) see 
Roberts v. Anheuser Busch Brewing 
Assoc., 211 Mass./449, 98 NE 95. (2) 
The report should be so framed as to 
state the nature of the case, the 
questions of law intended to be re- 
served, and so much of the evidence 
as may be necessary to present such 


question. Churchill v. Palmer, 115 
Mass. 310. 
[c] ,After entry of final decree.— 


(1) Where a final decree has been en- 
tered by the superior court, and an 
appeal has been taken therefrom, the 
only jurisdiction of the supreme ju- 
dicial court is on appeal, and a re- 
port of the case made under Rev. L. 
ec 159 § 23, to complete the record 
for the presentation of questions, and 
not under c 159 § 29, which permits a 
judge, instead of entering a final de- 
cree, to receive and report the case 
for final decision by the full court, 
should not conclude: “I now report 
this case to the Supreme Judicial 
Court for its consideration and de- 
termination. If, in its opinion, I am 
right in my conclusions of law, the 
decree is to stand; if, in its opinion, 
I have erred, such order or decree to 
be entered as said court may direct.” 
Hildreth v. Thibodeau, 186 Mass. 83, 
71 NE 111, 104 AmSR 560. (2) Where 
it appears on the record of a case re- 
ported from the superior court that a 
final decree was entered for plaintiff 
from which defendant did not appeal, 
the decree of the superior court must 
stand. Tufts v. Waxman, 181 Mass. 
120, 63 NE 182. 
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only purely legal questions, and not questions of 
fact or mixed questions of law and fact.** 

(12) Minnesota. 
formerly provided that, in proceedings to enforce 
a tax against real estate, the judgment should be 
final, except that, upon application of either party, 
the court might, if in its opinion the point was 
of great public importance or likely to arise fre- 
quently, make a brief statement of the facts es- 
tablished bearing on the point and on its decision, 
and forthwith transmit the same to the elerk of 
the supreme court.*? 
repealed in 1902, leaving no law authorizing the 


In this state it was 


This statute, however, was 


{d] Sufficiency of report.—A re~ 
port made by a judge, not purporting: 
to set out the evidence, but. merely 
setting out certain facts and his gen- 
eral finding, brings before the su- 
preme court only the question wheth- 
er the facts therein stated are suffi- 
cient to support the general conclu- 
sion. Cleveland v. Springfield Say. 
Inst., 182 Mass. 110, 65 NE 27. 

[el Facts agreed upon.— Where 
cases come to the supreme judicial 
court on a report which states that 
the facts recited appear in evidence, 
such facts must be treated as agreed 
to by both parties, and the trial judge 
as justified in making rulings of law 
upon them accordingly. Newburyport 
v. Spear, 204 Mass. 146, 90 NE 524, 
134 AmSR 652. 

[f{] Ghbjections to report.—Where 
the point was not raised in the su- 
perior court that a party did not file, 
in that court, objections to the re- 
port by the justice, in accordancs 
with Equity Rules Nos. 31, 32, it 
cannot be raised in the full court. In 
re Providence, etc., R. Co., 172 Mass. 
117, 51 NE 459. 

[g] Delay in reporting case.—As 
the power to report cases is, under 
Rev. L. c 173 § 105, discretionary, a 
delay of two years in reporting a 
cause will not deprive the defeateil 
party of review, the successful par- 
ties not being impaired of any of 
their legal rights. Lee v. Blodget, 
214 Mass. 374, 102 NE 67. 

{h] Discharge of report and re- 
view.—(1) A case reserved is a ‘case 
reported,” within Rev. L. c 173 § 11h, 
providing for discharge of reports by 
the trial court on failure to take nec- 
essary steps for review. Daly vr: 
Foss, 209 Mass. 470, 95 NE 899. (2) 
Under Rev. L. ¢ 173 § 115, providinty 
that if plaintiff, upon a report in 
equity, fails to enter it in the svu- 
preme judicial court, or to take nec- 
essary steps for review, the report 
may be discharged, and :c 159 §§ 19, 24, 
requiring a reservation to be entered 
at least within thirty days from the 
time of the reservation or forthwith 
thereafter, a ruling that plaintiff was 
not entitled to an injunction, affirmed 
under § 115, for plaintiff’s failure to 
take the necessary steps to complete 
the reservation is not reviewable on 
appeal. Daly v. Foss, supra. 

80. Godfrey v. Boston Hl sR Oox 
ane 432, 102 NE 652 (St. [1912] 
c 

81. Bagg v. Detroit, 5 Mich. 66. 
And see English y. Fairchild, 5 Mich. 
141 (holding that the supreme court 
acquired no jurisdiction, where the 
trial was had by jury, and various 
objections were raised to the admissi- 
bility of evidence and. to its suffi- 
ciency, and the party objecting con- 
ceded that the opposite party was en- 
titled to judgment, if the objections 
were not well taken, and the whole 
case was thereupon reserved for the 
opinion of the court on the objec- 
tions so made). 

82. Gen. St. (1894) § 1589. 

[a] Construction and application 
of this statute.—Prior to its repeal 
(see infra text and note 83) this 
statute came before the court for 
construction and application in a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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certifying of tax cases to the supreme court.8? The 
amendment of 1913 of the statute relating to ap- 
peals ** and authorizing an appeal from an order 


overruling a demurrer, provided 


‘‘shall certify that the question presented by the 
demurrer is in his opinion important and doubt- 
ful, and such certification is made part of the or- 
does not contem- 
plate the certification of questions to the supreme 
court, but merely saves the right of appeal from 
an order overruling a demurrer on certificate of 


der overruling the demurrer,’’ 


the court as therein provided.*® 
[§ 924] (13) Missouri. 


number of cases. (1) In the first 
place it was held that the mode there- 
by provided was the only mode for 
reviewing a judgment in a proceed- 
ing of this character. 
County v. German-American Bank, 28 
Minn. 360, 10 NW 21; State v. Jones, 
24 Minn. 86. (2) It was also held 
that mandamus would not lie to com- 
pel a court to certify a case; but, if 
the court declined to do so in a proper 
case, the writ of certiorari might is- 
sue. Brown County v Winona, etc., 
Land Co., 38 Minn. 397, 37 NW 949. 
(3) It was necessary that the trial 
court, on certifying a case, should 
state what point or points were cer- 
tified up for decision, and, except as 
to points so certified, the judgment 
of the trial court was final. Points 
not certified could not be considered. 
State v. Robert P. Lewis Co., 77 
Minn. 317, 79 NW 10038; State v. St. 
Croix Boom Corp., 49 Minn. 450, 52 
Nw 44; Morrison County v. St. Paul, 
ete., R. Co., 42 Minn. 451, 44 NW 982. 
(4) The justice was also required to 
make a statement of the facts bear- 
ing upon such points, together with 
his decision or conclusion (Morrison 
County v. St. Paul, ete, R. Co., 42 
Minn. 451, 44 NW 982), (5) and this 
statement had the effect of the find- 
ings and decisions of the trial court 
in ordinary cases (Ramsey County 
v, Chicago, ete., R. Co., 33 Minn. 537, 
24 NW 313). (6) Only ultimate facts 
and the court’s conclusions could 
properly be certified. In re Cloquet 
Lumber Co., 61 Minn. 233, 63 NW 
628; Morrison County v. St. Paul, 
etc., R. Co., 42 Minn. 451, 44 NW 982; 
Ramsey County v. Chicago, etc., R. 
Co., 38 Minn. 537, 24 NW 313. (7) No 
costs were allowed either party in 
cases certified under this statute. 
Olmstead County v. Barber, 31 Minn. 
256, 17 NW 473, 944. 


83. State v. Griffith, 92 Minn, 1, 
98 NW 1023. 

84. lL. (19138) ¢ 474; Gen. St. (1913) 
§ 8001, amending Rev. L. (1905) § 
4365. 

85. Benton v. Hennepin County, 


125 Minn. 325, 146 NW 1110. 

86. Leonard v. Sparks, 117 Mo. 
103, 22 SW 899, 38 AmSR 646; Dowdy 
v. Wamble, 110,Mo. 280, 19 SW 489; 
State v. Cass County Ct., 166 Mo. A. 
159, 148 SW 118; State v. Wiethaupt, 
165 Mo. A. 634, 148 SW 429. ‘ 

[a] When case may be certified in 
general; determination as to conflict. 
—(1) One of the judges should judi- 
cially determine that the decision is 
in conflict with a previous decision of 
the supreme court (Smith v. Missouri 
Pac. R. Co., 143 Mo. 33, 44 SW 718; 
State v. Rombauer, 125 Mo. 632, 28 
SW 968), (2) and his opinion should 
be communicated to a majority of the 
court by an explicit statement in the 
form of an opinion filed by him in the 
cause (State v. Philips, 96 Mo. 570, 


Under the constitution 
and statutes of this state, when any of the courts 
of appeals shall in any cause or proceeding render 
a decision which any one of the judges therein 
sitting shall deem contrary to any previous de- 
cision of any one of said courts of appeals, or 
of the supreme court, the said court of appeals 


Washington - 
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the trial court 
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must, of its own motion, pending the same term 

and not afterward, certify and transfer said cause 
or proceeding and the original transcript therein 
to the supreme court; and thereupon the supreme 
court must rehear and determine said cause or pro- 
ceeding, as in case of jurisdiction obtained by 
ordinary appellate process; and the last previous 
rulings of the supreme court on any question of 
law or equity shall, in all cases, be controlling au- 
thority in said courts of appeals.8® 
(14) New Hampshire. 


In this state, by 


statute, questions arising upon exceptions, upon a 


10 SW 182). 
been decided that the court of ap- 
peals cannot certify a case to the 
Supreme court on the ground, which 
all the judgesseem to have concurred 
in, that the unanimous decision ren- 
dered seems opposed to a former de- 
cision of the supreme court; the 
judges being unanimous in the inter- 
pretation of such decision, their de- 
cision must be controlled by it. Sea- 
board Nat. Bank vy. Woesten, 144 Mo. 
407, 46 SW 201; Schafer v. St. Louis, 
etc., R. Co., 144 Mo. 170, 45 SW 1075. 

{[b] Citing supreme court opinions 
in dissenting opinion—The mere 
fact that a judge of the court of ap- 
peals has cited opinions of the su- 
preme court in argument in a dis- 
senting opinion is not sufficient to in- 
dicate that he deems the opinion from 
which he dissents in conflict with 
such citations, and in such case it is 
not the duty of the court of appeals 
to certify the case to the supreme 
court. State v. Smith, 107 Mo. 527, 
16 SW 401, 17 SW 901. 

{c] Dissent merely as to the suffi- 
ciency of the evidence to support the 
verdict rendered in the trial court 
will not compel a certification. State 
v. Smith, 129 Mo. 585, 31 SW 917. 

[d] If the decision of the court of 
appeals concurs with the last pre- 
vious decision of the supreme court, 
but not with an earlier one, there is 
no authority to certify the case up. 
Wood v. Hall, 23 Mo. A. 110. 

[e] Mandamus will not lie to com- 
pel a certification. State v. Rom- 
bauer, 140 Mo. 121, 40 SW 763, 125 
Mo. 632, 28 SW 968. And see Bar- 
nett v. Colonial Hotel Bldg. Co., 137 
Mo. A. 636, 119 SW 471. 

87. See cases infra this note. 

[a] Questions of fact (1) will not 
be decided on a reservation (Whitcher 
v. Dexter} )61 N30) H'91)% (2) “and a 
transferred case, raising no question 
of law, will be discharged (Cox v. 
Johnson, 61 N. H. 642). (3) Ina suit 
for the determination of certain wa- 
ter rights, evidence relating to the 
character of water wheels used, and 
the power consumed to operate the 
same, present no question of law, 
and it is therefore proper for the 
court to refuse to report the same at 
defendant’s request. Horne Vv. 
Hutchins, 72 N. H. 77, 54 A 1024. 

[b] Questions arising on plead- 
ings.—(1) It has been thought that 
questions arising on the pleadings 
will not be considered until the facts 
have been found. Fellows v. Fellows, 
68 N. H. 611, 44 A 752. ‘See also 
Kaulbach v. Kaulbach, 63 N. H. 615. 
(2). But this view has been repudi- 
ated in a late case, in which it was 
held that the power granted by Pub. 
St. (1901) c 204 §§ 11-13, providing 
for filing exceptions for determina- 
tion as on writ of error, to transfer 
to the supreme court questions of 


special verdict, an issue of law, a motion for a 
new trial or in arrest of judgment, or other motion 
or proceeding, or upon a statement of facts agreed 
to and signed by the parties, may be reserved and 
assigned by the presiding justice, or by any justice 
of the court in vacation, if he think fit, to the de- 
termination of the court at the next law term.** 


(3) Hence, it has also | law without a ruling against the ob- 


jection of either party, is not inter- 
fered with by L. (1901) c 78, declar- 
ing that questions of law arising at 
the trial of any case in the superior 
court may be transferred to the su- 
preme court on a case or statement 
of facts, and the superior court may 
transfer questions of law arising on 
a demurrer to a bill in equity, when 
it believes that the questions of law 
should be determined before a trial 
of the facts, and the supreme court 
will consider whether the law should 
be so determined. Glover v. Baker, 
76 N. H. 261, 81 A 1081. (3) And the 
superior court, on a petition for the 
construction of a will, and for ad- 
vice as to the validity of certain pro- 
visions and the right to receive prop- 
erty disposed of thereby, is empow- 
ered to transfer, without ruling, 
questions raised by a demurrer to the 
bill denying plaintiff's right to sue, 
and also to transfer the question 
whether the bill is maintainable, and 
upon what grounds, in case such 
question is not raised by the demur- 


Hebrew ais v. Baker, 76 N. H. 393, 83 
[c] Additional evidence. — The 


court will not receive and consider 
additional evidence upon the hearing 
of questions reserved either in equity ° 
or in law. Cole v. Winnipisseogee 
LY Cotton, ete., Mfg. Co., 54 N 

[d] Showing decision of court 
and exception.—In preparing a case 
it is not necessary to specialiy state 
a decision of the court of common 
pleas and exception thereto. It will 
be understood by the transfer upon a 
motion that there has been a de- 
claions Claggett v. Simes, 31 N. H. 

[e] Conclusiveness of certificate. 
—The certificate sent from the su- 
perior court to the common pleas on 
questions, and transferred by the lat- 
ter, is conclusive upon the common 
pleas to the extent of the questions 
presented, but no further. The ac- 
tion remains in the common pleas, to 
be disposed of by that court. Steven- 
son v. Cofferin, 20 N. H. 288. 

[f]_ Correction of certificate.—(1) 
The common pleas may retransfer the 
matter, for the correction of the cer- 
tificate, either upon their own mo- 
tion or at the request of the superior 
court. Stevenson v. Cofferin, 20 N. 
H. 288. (2) The correction may be 
made in vacation by the judge who 
tried the case, and even by a judge 
after his retirement from the bench. 
Tappan v. Tappan, 31 N. H. 41. 

[g] For the practice on the trans- 
fer on an agreed state of facts see 
Perkins v. Langmain, 36 N. H. 501. 

[h] Relief of party from agree- 
ment for transfer.—Whether a party 
to a case stated and transferred 
from the superior court for judgment 


996 “[3'C. 34 


[§ 926] 


shall be returned with the writ 


should, in justice, be relieved from 
the agreement under which the case 
was transferred, and allowed to try 
the facts, is a question for the su- 
perior court. Congdon v. Nashua, 72 
N. H. 468, 57 A 686. 

[i] Moot questions, in an agreed 
case which contains no provision for 
judgment, will not be considered, in 
the absence of some special reason 
therefor. Atty.-Gen. v. Fogarty, 73 
N. H. 607, 62 A 219. See supra § 113. 

88. [a] Settlement of questions 
of fact.—(1) The circuit court must 
settle all questions of fact before it 
can send up a certified case as one of 
doubt and difficulty. Bunn v. New 
Mork ctor, (Con Go Nein lade sic a 
A 440; Wentink v. Board of Chosen 
Freeholders, (N. J.) 45 A 1031; Mur- 
ray v. Paterson R. Co., 61 N. J. L. 
301, 39 A 648; Destefano v. Calandirie, 
SVEN. do. 483, SiA 93853 Delaware, 
etc., R. Co. v. Nevelle, 51 N. J. L. 332, 
17 A 836,19 A 538. (2) If this is not 
done, the case will be dismissed and 
returned to the circuit court to the 
end that all questions of fact shall 
be settled first, and a certificate be 
made of the questions of law. Bunn 
vy. New York, ‘ete, R. Co.,°65 N. J. Li: 
372, 47 A 440.. To same effect Shep- 
ard, ete., Lumber Co. v. Burroughs, 
62 N. J. L. 469, 41 A 695. 

[b] Reserving right to turn case 
reserved into special verdict.—(1) 
In a case decided in the court of er- 
rors and appeals, since the enactment 
of the provision allowing assignments 
of error on the opinion of the court 
on a case reserved, it was held that, 
in order to review error in a judg- 
ment founded on a case reserved, it 
is necessary to reserve at the circuit 
the right to turn such case reserved 
into a special verdict, so that the 
points involved may appear on the 
record, and that no party to a suit 
can bring a writ of error to a judg- 
“ment founded on a case reserved at 
the circuit. Pray v. Jersey City, 33 
N. J. L. 506. [cit Archbold Pr. (2d 
Eng. ed.) 452], assigning as a reason 
for this rule “that neither party can 
have the advantage of a review of the 
opinion of the court on a case stated. 
... In practice, this imperfection of 
the proceeding is amended by the 
judge, at nisi prius, granting permis- 
sion for either party to turn such 
case into a special verdict. But un- 
less such power be expressly re- 
served, it has been repeatedly held 
that the change cannot be made, un- 
less by the consent of the parties.” 
(2) So, in a later decision of the su- 
preme court, the same view seems to 
obtain. Traflet v. Empire L. Ins. Co., 
64 N. J. L. 387, 46 A 204. See also 
Wentink v. Board of Chosen Free- 
holders; (N.-.J.) 45 Av 1082.- (3) "Lf 
these decisions are correct it is not 
easy to understand why the legisla- 
ture inserted in the statute the pro- 
vision that such certified opinion 
shall be returned with the writ of 
error as part of the record and that 
errors may be assigned thereon, and, 
indeed, it has been held in another 
decision of the court of appeals, prior 
to the decision of the supreme court 
just cited, that ‘error can be as- 
Signed upon the opinion of the Su- 
preme Court, rendered on such cases 
stated or reserved and certified by 
the Circuit, without their being 
turned into special verdicts, and 
without the parties having leave to so 
turn them, for such cases are within 
the plain language of the act.” Del- 


(15) New Jersey. In this state a cir- 
cuit judge may, in his discretion, direct any case 
of doubt or difficulty to be made and stated, and 
certified by him for argument before the supreme 
court, and shall render judgment in conformity 
with the opinion certified to him. 
ings in error to reverse such judgment, the opinion 
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On _ proceed- 


as part of the 


aware, etc., R. Co 
Ji 157332, 338, LIA 836,919 Ay b385 

[ec] To warrant a reversal of the 
judgment rendered in conformity 
with the opinion of the supreme court 
plaintiff in error must show that 
the opinion was in conflict with some 
rule of law, and all assignments 
which do not present questions of 
this character should be stricken out. 
Delaware, ete, R. Co. v. Nevelle, 51 
Nigga Ba 32, 8h 7 AAT ES SCs vO ACEb S8e 

{d] Cases of doubt and difficulty 
to be certified.—(1) Under Prac. Act 
§ 299 (2 Gen. St. p 2582), extending 
the rules of practice settled by ju- 
dicial decision in the supreme court 
to the circuit courts, questions em- 
braced in exceptions reserved in a 
rule to show cause why a new trial 
should not be granted of an issue 
formed and tried in a ‘circuit court 
are not pending in that court, and do 
not present a case of doubt and diffi- 
culty to be certified, under § 247 of 
such act. Holler v. Ross, 67 N. J. L. 
60, 50 A 342. (2) The supreme court, 
on a rule to show cause why a new 
trial should not be granted of an 
issue tried at the circuit, will not 
consider questions embraced in ex- 
ceptions reserved in the rule, and 
therefore it will not give its advisory 
opinion to a circuit court on ques- 
tions embraced in exceptions reserved 
in a rule to show cause why a new 
trial should not be granted of an is- 


sue tried in that court. Holler vy. 
Ross, supra. 
89. [a] Code Civ. Proc. § 190 


subd 2.—Where the appellate division 
allows an appeal “and certifies that 
one or more questions of law have 
arisen which, in its opinion, ought to 
be reviewed by the court of appeals, 
in which case the appeal brings up 
for review the question or questions 
so certified, and no other.” 

[b] Code Civ. Proc. § 191 subd 2. 
—In case of a unanimous affirmance 
by the appellate division of a judg- 
ment in an action for personal in- 
juries, or in various other specified 
actions, where the appellate division 
“shall certify that in its opinion a 
question of law is involved which 
ought to be reviewed by the court of 
appeals,” etc. 

{c] Form of question determined 
by appellate division.—The appellate 
division is the sole judge.of the prop- 
er form and manner of certifying 
questions on an appeal by permis- 
sion from its judgment, and is not 
bound to certify only such questions 
as will finally determine the litiga- 
tion, as the prospective appellant 
can wait until final judgment, and 
then appeal as a matter of right. 
Callanan v. Keeseville, ete., R. Co., 
199 N. Y. 268, 92 NE 747. 

{d] The certificate should state 
that there is a question or ques- 
tions of law involved which should 
be considered by the court of ap- 
pene: Bastable v. Syracuse, 72 N. Y. 


{e] Necessity of specifying ques- 
tion.— (i) Under Code Civ. Proc. § 
191 subd 2, supra, a certificate that-a 
question of law is involved is suffi- 
cient, without specifying the ques- 
tion. Frank L. Fisher Co. v. Woods, 
187 N. Y. 90, 79° NE 836, 12 LRANS 
(OU KurZ eve Doerr, 180) IN weve cos smie 
NE 926, 105 AmSR 712, 2 AnnCas 71. 
(2) But, under § 190 subd 2, supra, 
the question must be specified. 
Frank L. Fisher Co. v. Woods, 187 
N. Y. 90, 79 NE 836, 12 LRANS 707; 
Kurz v. Doerr, 180 N. Y. 88, 72 NE 
926, 105 AmSR 716, 2 AnnCas 71. See 
also Squire v. McDonald, 138 N. Y. 


Co. v. Nevelle, 51 N. |] 
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record, and errors may be assigned thereon, and 
if errors are found therein, the judgment may be 


(16) New York. In this state there are 
statutory provisions for the certification of ques- 
tions from the appellate division of the supreme 
court to the court of appeals.®® 
by statute in this state that, on the application 


It is also provided 


554, 34 NE 398 (under former Code 
Civ. Proc. § 191 subd 3). 

[f] Question should be clearly 
stated.—(1) The court will decline to 
answer any question certified unless 
it is sufficiently definite to prevent 
different answers under different: cir- 


cumstances (Schenck vy. Barnes, 156. 


N.Y. 316,50 NE 967.741) RAS 29 be 
(2) and the court of appeals will 
examine the reeord, not only to see 
that the question actually arose, but 
also to see how it arose, so that the 
appellate court can decide it as it 
was presented to the court below 
(Hearst v. Shea, 156 N. Y. 169, 50 NE 
788;*Baxter v. McDonnell, 154 N. Y. 
432, 48 NE 816). 

[g] If several questions are certi- 
fied, each question should be stated 
separately so that it can be answered 
‘yes or no. Devlin v. Hinman, 161 
NY L155 INI 3e6s 

[h] What questions may be certi- 
fied or considered.—(1) Under these 
provisions only questions of law can 
be certified or considered. Swan v. 
Inderlied, 187 N. Y. 372, -80 NE 195; 
City ‘Trust, ete, Co. v.. American 
Brewing Co., 182 N. Y. 285, 74 NE 
948; Matter of Westerfield, 163 N. Y. 
209, 57 NE 403; Commercial Bank v. 
Sherwood, 162 N. Y. 310, 56 NE 834. 
And see Dickerson v. Wason, 48 
Barb. (N. Y.) 412; Sheridan v. New 
York, 92) Mise. i475) 38) INViSis (iy At 
tica Bank v. Pottier, ete., Mfg. Co., 
1 NYS 483. (2) The sufficiency of 
damages awarded in condemnation 
proceedings involves no question of 
law. Matter of Brooklyn Union El. 
R. Co., 99 App. Div. 625, 91 NYS 158. 
(3) But, while the court of appeals 
cannot find facts, it may presume 
that certain facts were found, where 
the evidence is undisputed, the rule 
being that, where a fact is not ex- 
pressly found, and no request is made 
for a finding thereon, an appellate 
court will presume, to support the 
judgment, that such fact was found, 
if it was proved and.-tends to support 
the express findings; and a certified 
question on appeal by permission, 
whether the judgment was author- 
ized by the evidence and findings of a 
referee, will be construed as asking 
whether the judgment was authorized 
by the express findings and those im- 
plied in support of the judgment. 
Callanan v. Keeseville, etc., R. Co., 
199) IN.) Ys 2685) 92" NEE C47 74). Nor 
will the court answer abstract ques- 
tions. Schenck v. Barnes, 156 N.-Y. 
316, 50 NE 967, 41 LRA 395; Hearst 
v.. Shea, 156 IN. Yeue9) 50a NETS ss 
Baxter v. McDonnell, 154 N. Y. 432, 
48 NE 816; Grannan v. Westchester 
Racing Assoc., 153 N. Y. 449, 47 NE 
896. (5) Nor will it answer ques- 
tions not passed upon by the court 
below. Schenck yv. Barnes, supra. 
(6) No other questions than those 
certified will be considered. Albany 
County v. Hooker, 203 N. Y. 1, 97 NH 
403, AnnCas1913C 663; Malone v. Sts. 
Peterswete., Church, aie Nee 269164 
NE 961; In re Davies, 168 N. Y. 89, 
61 NE 118, 56, LRA 855, 32 NYCiv 
Proc 163; Steinway v. Von Bernuth, 
167 N. Y. 498, 60 NE 757; Salisbury v. 
Slade; 160° .N. YY. 278) 54 NEMS 740: 
Hearst v. Shea, 156 N. Y. 169, 50 NE 
788; Baxter v. McDonnell, 154 N. Y. 
432, 48 NE 816; Grannan vy. West- 
chester Racing Assoc., 153 N. Y. 449, 
47 NE 896. (7) But see Baxter v. 
McDonnell, supra (where it was held 
that while the court of appeals will 
be confined to the question certified, 
it must examine the record not only 
to see that the question actually 
arose, but also to see how it arose, so 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of a party who has taken one or more exceptions, 
the judge presiding at a trial by jury may at any 
time during the same term direct an order to be 
entered that the exceptions so taken be heard in 
the first instance by the appellate division of the 
supreme court, and that judgment be suspended 
in the meantime.®® This order may be revoked or 
modified on notice at any time before the hearing 
of the exceptions, in court or out of court, by the 
judge who made it, or it may be set aside for ir- 
regularity by the court at any term thereof. Un- 
less it is so revoked or set aside, the exceptions 
must be heard upon a motion for new trial which 
must be decided by the appellate division. The 
motion is deemed to have been made when the or- 
der is granted, and either party may notice it for 
hearing upon the exceptions at a term of the ap- 
pellate division.®? 

[§ 928] (17) North Dakota. In this state pro- 
vision is made for certification of questions by 
the district court to the supreme court in tax 
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cases.°? 

[§ 929] (18) Ohio. Any judge of the superior 
court of Cincinnati, sitting in special term, may 
reserve and adjourn for the decision of such court 
in general term any question of law or fact arising 
in any case upon the record, or upon evidence in 
writing, and, where the decision of such question 
authorizes or requires a final order or judgment, 
the same may be entered by the court in general 
term.°% ; 

[§ 930] (19) Pennsylvania. In this state a 
judge of the district court of Philadelphia, or of the 
court of common pleas of any, county, may, on 
the trial of the case, reserve questions of law for 
the consideration of the judges of said court sit- 
ting together. The questions may be decided by 
three or by two of said judges sitting together for 
that purpose, and either party has the right to a 
bill of exceptions to the opinion of the court there- 
on. The superior court is also empowered by 
statute in this state to certify important and diffi- 


that it can be decided as it was pre- 
sented to the courts below). (8) The 
questions should be such that the an- 
swers may determine the particular 
controversy involved in the appeal, 
and not merely a part of it. Blasch- 
ko v. Wurster, 156 N. Y. 437, 51 NE 
303 (where it was further said that, 
where the decision below may stand 
upon several grounds, it is not 
enough that the questions certified 
present only the weak propositions 
involved in the particular ground 
claimed to be affected with error, ig- 
noring all the grounds upon which 
the decision may well stand. 

{i] Limitation of rule.—Where 
the question certified was passed 
upon by the court below and made 
the basis of the order appealed from, 
it will be considered, although it may 
be doubtful whether it presents any 
propositions which were in issue be- 
tween the parties. Hearst v. Shea, 
T56.Noey.: 169, 50 NE 738: 

[j] Categorical answer required.— 
The court of appeals, on an appeal 
granted by the appellate division cer- 
tifying a question of law, is limited 
to a categorical answer to the ques- 
tion certified. Waldo v. Schmidt, 200 
N. Y. 199, 93 NE 477; Devlin v. Hin- 
man, 161 N. Y. 115, 55 NE 386; Gran- 
nan v. Westchester Racing Assoc., 
153 N. Y...449, 47 NE.896; Davis v. 


Cornue, 151 N. Y. 172, 45 NE 449. 


{k] Time of applying for certifi- 
cate.—(1) Application for leave to 
appeal under these provisions must 
be made at the term of the appellate 
division at which the order or judg- 
ment appealed from was granted, or 
before the end of the next succeed- 
ing term, and, if the order allowing 
the appeal was not obtained within 
that time, no order can subsequently 
be granted. Porter v. International 
Bridze Co,; 163 N.*Y. 79,57 NE. 174. 
(2) The right to appeal does not be- 
come absolute until the appellate di- 
vision has made the proper order al- 
lowing it, and the sixty days within 
which an appeal from an order of 
the appellate court must be taken 
(N. Ys Code. Civ. Proc., §,.1325) . does 
not begin to run until such order is 
granted (Porter. v. International 
Bridge Co., supra). 

90. Code Civ. Proc. § 1000. Un- 
der former provision see MacNaugh- 
ton v. Osgood, 114 N. Y. 574, 21 NE 
1044; Cobb v. Cornish, 16 N. Y. 602: 
Johnson v. New York, etec., R. Co., 30 
Hun. (N. Y.) 166 (statute not ap- 
plicable to county court); Dickerson 
v. Wason, 48 Barb. (N. Y.) 412; Cronk 
we, Canfield,..31- Barb... (CN... Y.), 171; 
Beardslee v. Beardslee, 5 Barb. (N. 
Y.) 324; Devoe v. Hackley, 26 N. Y. 
Super. 679: Morris v. Brower, 6 N. 

. Super. 701; Attica Bank v. Pot- 
tier, etc., Mfg. Co.. 1 NYS 483. 

[a] Record and formal order.— 


(1) The record should contain a for- 
mal order that the exceptions be 
originally heard in the appellate di- 
vision of the supreme court. Camp- 
bell v. Jughardt, 50 App. Divs 460, 64 
INVSRLISEE Wiebsteriw. «Cole. 4 (atin 
CN. Y.) 507. But it seems that the 
entry of a formal order was not nec- 
essary under Code Proc. § 265. (2) 
This requisite is sufficiently complied 
with when the minutes of the trial, 
signed by the clerk, contain a state- 
ment that defendant’s exceptions are 
to be heard in the appellate division 
in the first instance, and that entry 
of judgment shall be suspended in 
the meantime. Sedgwick v. Macy, 24 
App. Div. 1, 49 NYS 154. (3) The 
order can be made only in cases of 
trial by jury. See Malloy v. Wood, 
SA ae brine CONE Bea) Oe 

[b] It is improper to provide for 
the service of a notice of appeal, in 
an order that exceptions shall be 
heard in the first instance at the ap- 
pellate division, and that judgment 
shall be suspended until the hearing 
and decision, as there is nothing from 
which to appeal. Battersby v. Col- 
lier, 34 App. Div. 347, 54 NYS 363. 

[c] Questions determined and ex- 
ceptions.—(1) Only questions of law 
can be determined (Martin v. Platt, 
51 Hun 429, 4 NYS 359; Hotchkins 
v. Hodge, 38_Barb. (N._Y.) 117; Fey 
v. Smith, 3 Daly (GN. Y.) 3886); (2) 
and only exceptions duly taken at 
the trial will be considered (Emmons 
Va VV neeler. = (3, Jeune (Nee) Dade 
Hoxie v. Greene, 37 HowPr (N. Y.) 
97). (3) All controverted questions of 
fact are to be regarded as settled by 
the verdict, and neither the general 
term nor the court of appeals may 
consider the weight of evidence or 
set aside the verdict on the facts, 
unless there is such an absence of 
evidence to support a material finding 
that the court may determine as a 
matter of law that the fact was not 
proved. Metropolitan Nat. Bank v. 
Sirret, 97 N. Y. 320. 

[d] Determination.—(1) The court 
has power only on a hearing of the 
exceptions to grant or deny a motion 
for new trial. It cannot, on sustain- 
ing the exceptions, dismiss the com- 
plaint on the merits. Matthews v. 
American. Cent..Ins. Co.,. 154, N.. Y. 
449, 48 NE 751, 61 AmSR 627, 39 LRA 
433. (2) If the exceptions are not 
well taken the motion should be de- 
nied and ‘judgment entered on the 


verdict, or the order of nonsuit as 
the case may be. Matthews Amer- 
ican Cent. Ins. Co., supra; uda v. 


American Glucose Co., 151 N. Y. 549, 
45 NE 942. 

[e] The appellate term has no ju- 
risdiction under the statutes to en- 
tertain a motion for a new trial on 
exceptions ordered to be heard by 
such term in the first instance. Dick- 


son v. Manhattan R. Co., 45 Misc. 
5022.91 INYS2 36. 

915 Code" Civ. -broes $1000, 

92. See Grand Forks County y. 
Frederick, 16 N. D. 118, 112 NW 839, 
125 AmSR 621 (holding that ques- 
tions certified to the supreme court 
by the district court for review, un- 
der the statute (L. [1903] p 218 c 161 
§ 10), should be based on a statement 
of the facts established on the trial, 
and the evidence should not be re- 
turned to the supreme court, and 
questions of law only are review- 
able). 

938. Bates Annot. St. Oh. (1897) 
§ 503. In Cincinnati v. Cincinnati 
Inclined Plane R. Co., 56 Oh. St. 675, 
47 NE 560, it is held that where a 
question of law or fact is reserved by 
the superior court upon a bill of 
evidence, and final judgment is ren- 
dered thereon, the general term has 
no power to remand such judgment 
to the special term for further pro- 
ceedings; but that the cause may be 
remanded to the special term for 
trial as to matters left unadjudicat- 
ed, but in such trial the judgment 
must be taken and held as final as 
to the questions on which it was ren- 
dered; but it may be used as a factor 
in molding the decree covering the 
whole case. : 
aoe? Brightly’s Purdon’s Dig. p 

1 . ; 
[a] Questions considered. — (1) 
The question reserved must be a pure 
question of law, and not a question 
of fact or a mixed question of law 
and fact. Mayne v. Maryland Fidel- 
ity, etc., Co., 198 Pa. 490, 48 A 469; 
Casey v. Pennsylvania Asphalt Pav. 
Co., 198 Pa. 348, 47 A 1128; Buckley 
Ve Dutt, D21y Pas 223) 3. Ay sS23eCom- 
v. McDowell, 86 Pa. 377; Citizens’ 
Natural Gas Co. v. Calvert, 26.Pa. 
Super. 312; Koons v. McNamee, 6 Pa. 
Super. 445, 42 WklyNC 21. (2) It 
must not be an abstract proposition, 
but must rule the case so completely 
that its decision will warrant a bind- 
ing instruction. Mayne v. Maryland 
Fidelity, etc, Co. supra; Casey v. 
Pennsvlvania Asphalt Pav. Co., su- 
pra; Wild v. Trainor, 59 Pa. 439. 

[b] Questions of law and fact il- 
lustrated.—(1) The question whether 
the bond of a bank trustee was valid 
is a question of mixed law and fact 
and cannot be reserved. Com. v. 
McDowell. 86 Pa. 377. (2) So, also, 
the auestion whether, under all the 
evidence, plaintiff is entitled to re- 
cover is improper. Newhard v. Penn- 
svylvania R. Co., 153 Pa. 417, 26 A 105, 
19 LRA 568. (8) But the question 
whether there is any evidence of a 
fact essential to recovery is a ques- 
tion of law which may be reserved. 
Casey v. Pennsylvania Asphalt Pav. 
Co., 198 Pa. 348, 47 A 1128; Williams 
vy. Crystal Lake Water Co., 191 Pa. 
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see fit.” 


98, 43 A 206; Boyle v. Mahanoy City, 
187 Pa. 1, 40 A 1093; Fisher v. Scha- 
radin, 186 Pa. 565, 40 A 1091 [Loverr 
Yerkes v. Richards, 170 Pa. 346, 32 
A 1089]; Newhard v. Pennsylvania R. 
Co., supra; Koons v. Western Union 
Tel. Co., 102 Pa. 164. 

{c] Requisites of reservation.— 
(1) The question must be clearly 
stated (Mayne v. Maryland Fidelity, 
etc., Co., 198 Pa. 490, 48 A 469; Casey 
v. Pennsylvania Asphalt Pav. Co., 
198 Pa. 348, 47 A 1128; Central Bank 
v. Earley, 115 Pa. 359, 10 A 33; Henry 
y. Heilman, 114 Pa. 499, 6 A 921; Wil- 
son v. Steamboat Tuscarora, 25 Pa. 
317; Citizens’ Natural Gas Co. v. Cal- 
vert, 26 Pa. Super. 312); (2) and the 
facts on which it arises must be ap- 
parent on the record or found by the 
jury in order that exceptions may be 
taken and a review had (Mayne v. 
Maryland Fidelity, etc., Co., supra; 
Casey v. Pennsylvania Asphalt Pav. 
Co., supra; Yerkes v. Richards, 170 
Pa. 346, 32 A 1089; Blake v. Metzgar, 
150 Pa. 291, 24 A 755; Henry v. Heil- 
man, supra; Smith v. Arsenal Bank, 
104 Pa. 518; Ferguson v. Wright, 61 
Paws; Wildexrwv. Drainor, 690 Pa, 
439; Winchester v. Bennett, 54 Pa. 
510; Wilson v. Steamboat Tuscarora, 
supra; Irwin v. Wickersham, 25 Pa. 
316; Citizens’ Natural Gas Co. v. 
Calvert, supra; Koons v. McNamee, 6 
Pa. Super. 445, 42 WklyNC 21). (3) 
An omission in this respect is not 
cured by a reference to the statement 
of facts and law in the opinion of 
the court appealed from. Johnston v. 
United Presb. Bd. of Publication, 
(Pa.) 7 A 92. (4) And when there 
is a judgment on reserved points it 
is always desirable that there should 
be a written opinion to:‘indicate to 
the court of errors the ground of the 
judgment. Mayne v. Maryland Fi- 
delity, ete, Co. supra; Wilde v. 
Trainor, supra. (5) Where the ques- 
tion reserved involves only the- con- 
struction and effect of a written in- 
strument it is not necessary that the 
instrument be set out at length in 
the question reserved; and the same 
rule applies as to a record, as it is 
sufficient if it be set forth in the 
pleadings or, if its execution be ad- 
mitted, that it be fully identified. 
Witman v. Smeltzer, 16 Pa. Super. 
285. (6) A reservation in the form, 
“We reserve as a question of law 
whether or not there is any evidence 
in the case upon which the plaintiff 
is entitled to recover,” is good. Wells 
Met Hrie R. Co., 232 Pa. 330, 334, 81 A 


0. 

[d] The judgment should be pro- 
nounced upon the solution of the 
question of law reserved, and should 
also be certified as in the case stated. 
ino v. Richards, 170 Pa. 346, 32 A 


{e] Presumption as to correctness 
of statement of facts.—(1) Where a 
point is reserved the parties will be 
presumed to have consented to the 
correctness of the statement of facts 
embraced in the reservation, and a 
party not excepting to it at the time 
is estopped from denying its accu- 
racy. Central Bank v. Earley, 113 
Pa, 477, 6 A 236; Mohan y. Butler, 112 


Pa. 590, 4 A 47; Koons. v. Western | 


Union Tel. Co., 102 Pa. 164; Pennsyl- 


(20) Rhode Island. The statutes of this 
state provide that in all civil cases in the district 
court, except certain ones therein enumerated, a 
jury trial may, on payment of costs, be claimed 
within two days after the decision of such court, 
and that the clerk shall certify the record to the 
common pleas division of the supreme court on 
the next court day of the district court.°° It is 
also provided that where a cause is certified up, 
either party may, within ten days after the date 
of certification, file such further pleas as he may 
Another provision is to the effect that 
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vania Ins. Co. v. Phoenix Ins. Co., 71 
Pa. 31; Ginther v. Yorkville, 3 Pa. 
Super, 403. (2) Very great injustice 
might be done if a party not object- 
ing at the time of the reservation 
should be permitted afterward to 
take the ground that there was no 
evidence of the facts, or that they 
ought to have been submitted to the 
jury. Pennsylvania Ins. Co. v. Phe- 
nix Ins. Co., supra. 

{f] Effect of defective reserva- 
tion.—(1) A reservation which vio- 
lates any of the rules mentioned in 
the two preceding sections “is incur- 
ably bad, and a judgment entered in 
pursuance of it will be reversed 
whether an exception has been taken 
or not. But in considering whether 
a reservation is good, this court will 
look at its substance notwithstanding 
the form in which it has been made; 
and if no exception has been taken 
to the form, it will be conclusively 
presumed that the parties acquiesced 
in the statement of facts as they ap- 
pear in the point, and assented to 
the reservation as made.” Casey v. 
Pennsylvania Asphalt Pav. Co., 198 
Pa. 348, 353, 47 A 1128 [cit Velas v. 
Patton Coal Co., 197 Pa. 380, 47 A 
360; Rynd v. Baker, 193 Pa. 486, 44 
A 551; Boyle v. Mahanoy City, 187 
Pa. 1, 40 A 1093; Pennsylvania Ins. 
Co: ww. Phenix Ins; Cos Wl Paves til. 
(2) This does not mean, however, 
that a failure to except cures all de- 
fects in a point. It is defects of 
form only, and not defects of sub- 
stance, which are cured by failure to 
except. Casey-v. Pennsylvania As- 
phalt” Pay;3Co:; supra. (3) Where, 
in an action of trespass for deceit 
and for the use and occupation of 
land, the court reserved the follow- 
ing question: “Whether under all 
the evidence in this case the plain- 
tiff, under the averments in the state- 
ment, is entitled to recover for use 
and occupation,” and no exception or 
objection was made to the form of 
the reservation, it was held that, al- 
though the reservation was bad in 
form, it would be considered by the 
court, inasmuch as the sole purpose 
ascribed to it was that it dealt only 
with the question of the sufficiency 
of the statement to warrant a recov- 
ery for use and occupation. Allwein 
v. Brown, 29 Pa. Super. 331. “See 
also Citizens Natural Gas Co. v. Cal- 
vert, 26 Pa. Super. 312. 

95. See In re Melon St., 9 Pa. Su- 
per. 18 (holding that an appeal from 
the judgment of the quarter sessions. 
entered in pursuance of a mandate 
from the supreme court sent down on 
a former appeal, presents a question 
of jurisdiction within P. L. p 212 § 
10, empowering the superior court to 
eertify difficult and important ques- 
tions to the supreme. court for de- 
termination). | 

96. Gen. L. ec 287 §§ 7, 8. 

[a] Neglect of the clerk to com- 
ply with these provisions does not 
defeat the jurisdiction of the common 
pleas division of the supreme court 
from the subsequent certification of 
the record thereto. Wilbur v. Best, 
22 R. I. 550, 48 A 824. 

97. Gen. L. c 238 § 3. 

[a] Statute directory.—It is held 
that this statute is directory only as 


egy dat 


18§ 930-931 


a demurrer which goes to the substance of the cause, 


be decisive of the case, shall be 


sent to the appellate division for hearing, and _ 
that all other demurrers shall be retained and acted 
on by the justice of the common pleas division.** 
It is also provided in this state that where, in 
any civil or criminal proceeding in a superior court, 
prior to the trial thereof on its merits, any ques- 
tion of law arises which, in the opinion of the 
court, is of such doubt and importance and so af- 
fects the merits of the controversy that it ought 
to be determined by the supreme court before fur- 
ther proceedings, the court may certify sueh ques- 
tion to the supreme court.®® 


And there is a pro- 


to the time of filing such pleas, and 
that, where the party applying for 
jury trial fails to have the certifica- 
tion sent up within the prescribed 
time, the court will make such order 
as to the filing of pleas as will 
preserve the rights of the parties. 
eee v. Best, 22.8.1. 550,. 4814 


98. Gen. L. c 288 § 9. And see 
Cox v. American Agricultural Chemi- 
cal Co., 24 R. I. ‘503, 53. A* 871; 60 
LRA 629 (holding that where, in an 
action by a servant for injuries, the 
declaration alleged, in substance, 
that plaintiff was employed by de- 
fendant, and ordered to clean out a 
certain drain, and, while doing so, 
was injured by gases arising from 
the drain, a demurrer on the ground 
that the complaint did not set forth 
any duty owing from defendant to 
plaintiff, the breach of which would 
give rise to an action in favor of 
plaintiff, was based on a mere formal 
defect in the declaration, and hence 
was not properly before’ the appellate 
court); Miller v..Boyden, 22 R. I. 
441, 48 A 444 (holding that, where 
the gist of a complaint was for the 
maintenance of an obstruction in a 
pathway which was dangerous to 
passers-by, and a demurrer thereto 
was based on the failure to sufficient- 
ly describe the obstruction, and to 
show that it was defendant’s duty to 
post notices of the obstacle, the ap- 
pellate division had no jurisdiction 
to pass on the demurrer since neither 
of the objections went to the sub- 
stance of the action). 

[a] Where demurrers, formal and 
substantial, both appear in the same 
case, and defendant’s plea in abate- 
ment sets up allegations of facts, 
the trial of which may result in a 
decision of the case, all matters of 
mere form should be first settled in 
the common pleas division, leaving 
to be certified to the appellate divi- 
siom only substantial questions of 
law. Clark v. Maksoodian, 25 R.-I. 
216, 55 A 640. 

99. Gen. L. ¢ 298°§ 5. 

[a] Construction and application 
of statute—(1) Under this provi- 
sion, a certification of questions may 
bé made only after the question has 
been formally raised on the record 
and in some appropriate proceeding 
presented to the trial court so as to 
make its ruling thereon requisite. 
Fletcher v. Newport, 33 R. I. 388, 
81 A 193. (2) A question which has 
been adjudicated by the court can- 
not thereafter be certified by it as 
being a question of doubt requiring 
the determination of the supreme 
court. Fletcher v. Newport, supra 
(holding that granting permission to 
amend was an adjudication of the 
materiality of the proposed amend- 
ment so as to preclude certification 
of the question). (3) Questions 
which may be certified must have ac- 
tually arisen, and hence must have - 
been presented to the court, and nec- 
essarily involved in the court’s rul- 
ing or decision upon the particular 
phase of the case then before it, it 
not being sufficient that the question 
may arise later. Tillinghast v. John- 
son, 34 R. I. 136, 82 A 788, 41 LRANS 
764, AnnCas1914A 960. 
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vision that, when the constitutionality of an act 


shall be brought in question on 


court shall forthwith certify the question to the 
Another provision requires the 
superior court to certify to the supreme court for 
its determination all bills in equity for the con- 
struction of any will or trust deed, whenever the 
cause is ready for hearing for final decree.” ; 

The statutes in this state 
provide for the certification of questions from the 
court of civil appeals to the supreme court in two 
cases: First, where one of the judges of the former 
court dissents from its decision;* and, second, when 
an issue of law arises in the court of civil appeals, 
which such court deems it advisable to present to 
the supreme court for adjudication. 


(Tex.) 54 SW 1021; Roy v. Whitaker, ] 


supreme court.+ 


[§ 932] (21) Texas. 


2.) Gen lor @ 2988 i. 8 As: topthe 
construction and application of this 
provision see Blais v. Franklin, 30 
Reis 413°75 A399" State v.° Rosen- 
Ierans, “CRY Te TPA 513: 

2. See Brice v. All Saints Memo- 
rial Chapel, (R. I.) 72 A 6438 (holding 
that, where an amended bill had not 
been signed, some of defendants had 
not been summoned nor appeared, no 
answer had been filed by any of de- 
fendants, except the attorney-gen- 
eral, and no decree pro confesso had 
been entered against one of defend- 
ants, who appeared to the original 
bill, the cause was not ready for final 
decree and should not have been cer- 


3. [a] Necessity for dissent by 
one judge.—In the first case in which 
the certificate of questions is au- 
thorized there must be a dissent by 
one of the judges: The supreme 
court has no jurisdiction to revise a 
ruling in which all the judges of the 
court of civil appeals concurred. 
Campbell v. Wiggins, 85 Tex, 424, 451, 
21 SW 599, 22 SW 5. 

[b] Time of making motion for 
certificate of dissent.—It is too late 
after the adjournment of the term at 
which the case is decided. Western 
Union Tel. Co. v. Hudson, 103 Tex. 
88, 124 SW 85. , 

4 Rev. St. arts 967, 1040-1043. 

{a] What is known as certifica- 
tion of questions (1) its provided to 
bring questions of law upon which 
the court of appeals is unable to 
agree before the supreme court for 
its decision, but it has been held that 
this proceeding is not compulsory, 
and does not supersede the writ of 
error. Campbell v. Wiggins, 85 Tex. 
451, 22 Sw 5. (2) And it has been 
held that the court of civil appeals 
will not certify questions to the su- 
preme court when a writ of error 
willlie. Magill v. Brown, 20 Tex. Civ. 
A. 662, 50 SW 1438, 642. (3) Where 
the jurisdiction of the supreme court 
may be invoked by writ of error upon 
affirmance of a judgment by the court 
of civil appeals as completely as it 
could be by a certification, the case 
will not be certified. Sullivan-San- 
ford Lumber Co. v. Reeves, (Tex. 
Civ: A:) 125 SW 96: (4) The effect 
of certifying questions to the su- 
preme court is to preclude the party 
from subsequently taking the cause 
up by writ of error, except where 
the court certified the questions of 
its own motion. Campbell v. Wig- 
gins, 85 Tex. 451, 22 SW 5. 

{bl What questions certified or 
considered.—(1) Under these provi- 
sions only auestions of law can be 
considered (Missouri, ete., R. Co. v. 


Dav, 104° Tex. 237, 136 SW 435, 34 
LRANS 111; Laughlin v. Fidelity 
Mut? “Ins. Co: 87 Tex: 1i5,.26' SW 


1064; Kelley-Goodfellow Shoe Co. v. 
Liberty Ins. Co., 87 Tex. 112, 26 SW 
1063); (2) and the question certified 
must not be purely abstract. The 
court has no jurisdiction to decide 
auestions which do not arise upon the 
facts in the cause (Gulf, etc., R. Co. 
v. Johnson, 97 Tex. 260, 78 SW 224; 
Western Union Tel. Co. v. Burgess, 
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the record, the 


civil appeals. 


such decision.* 
In the first 


93 Tex. 346, 48 SW 892, 49 SW 367; 
Berlin Iron Bridge Co. v. San An- 
tonio, 92 Tex. 388, 49 SW 211; Allen 
v. Tyson-Jones Buggy Co., 91 Tex. 
22, 40 SW 3938, 714; Farmers’ Nat. 
Bank v. Templeton, 90 Tex. 503, 39 
SW 914; Cleveland v. Carr, 90 Tex. 
393, 38 SW 1123; Missouri R. Co. v. 
Belcher, 88 Tex. 549, 32 SW 518). (3) 
Questions not raised by pleadings nor 
presented to the trial court will not 
be certified. Nabours yv. McCord, 
(Tex. Civ. A.) 82 SW 153. (4) Only 
those questions which are presented 
in the certificate will be considered 
(Orange Lumber Co. v. Ellis, 105 Tex. 
363, 150 SW 582; Clary v. Hurst, 104 
Tex. 423, 138 SW 566; Galveston, 
ete., R. Co. v. Zantzinger, 92 Tex. 
365, 48 SW 563, 71 AmSR 859, 44 
LRA 553); (5) and, while the court 
is at liberty to certify more than one 
question (Wettermark v. Campbell, 
93 Tex. 517, 56 SW 331; Kelley-Good- 
fellow Shoe Co. v. Liberty Ins. Co., 
87 Tex. 112, 26 SW 1063; Waco Water, 
etc., Co. v. Waco, 86 Tex. 661, 26 SW 
943, 31 LRA 392 and note), (6) the 
whole case cannot be certified for the 
decision of the supreme court (Fal- 
furrias Immigration Co. v. Spillhagen, 
103 Tex. 144, 124 SW 616; Mann v. 
Dublin Cotton-Oil Co., 91 Tex. 617, 
45 SW 373; Bassett v. Sherrod, 89 
Tex. 272. 34 SW 600; Laughlin v. 
Fidelity Mut. Ins. Co., 87 Tex. 115, 26 
SW 1064; Kelley-Goodfellow Shoe 
Co. v. Liberty Ins. Co., supra). (7) 
Necessity of finding of facts in order 
to consider question see Metropoli- 
tan L. Ins. Co. v. Lennox, 103 Tex. 
133, 124 SW 623. (8) As to ques- 
tions certified or considered see also 
Dupree v. State, 102 Tex. 455, 119 
SW 301 (constitutionality of statute 
regulating sale of liquor); Snyder v. 
Baird Independent School Dist., 102 
Tex. 4, 111 SW 7238, 113 SW 521; Mc- 
Cormick v. Rainey, 101 Tex. 320, 107 
SW 45; McKay v. Conner, 101 Tex. 
313, 107 SW 45; Kidd v. Rainey, 95 
Tex. 556, 68 SW 507; International, 
etc., R. Co. v. Richmond, 28 Tex. Civ. 
A. 513, 67 SW_ 1029. (9) The’ court 
of civil appeals is not required to 
certify question raised by dissent 
where the court has final jurisdic- 
tion. Kidd v. Rainey, supra. 

[el Conflict in opinions in court 
of civil appeals (1) is ground for cer- 
tification. Texas, etc., R. Co. v. Con- 
ner, 100 Tex. 407, 100 SW 3867. (2) 
But there must be a real conflict in 
such opinions. Texas, ete., R. Co. v. 
Willson, 101 Tex. 269, 106 SW 325; 
Ft. Worth, ete., R. Co. v. Conner, 101 
Tex. 34, 104 SW 1048; Shirley — v. 
Conner, 98 Tex. 63, 80 SW 984, 81 
Sw 284; Texas, ete, R. Co. v. Ar- 
nett, (Tex. Civ. A.) 101 SW 834. 

[d] No duty on court of civil ap- 
peals to certify conflict with supreme 
court.—Newnom vy. Neill, 101 Tex. 
42, 104 SW 1040; Smith v. Conner, 98 
Tex. 434, 84 SW 815. 

[e] Requisites of certificate.—(1) 
The exact question or questions upon 
which the decision of the supreme 
court is desired must be certified. 
Mann v. Dublin Cotton-Oil Co., 91 


[$ 933] . (22) Vermont. 
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case the court shall, upon motion of the party 
to the cause or on its own motion, certify the point 
or points of dissent, and the clerk shall send up 
a certified copy of the conclusions of facet and law 
as found by the court, the questions of. law on 
which there is a division, and the original tran- 
seript, when so ordered by the supreme court, and 
the decision of the supreme court on the question 
shall be entered as the judgment of the court of 
In the second ease, the presiding 
judge must certify the very question to be decided 
by the supreme court, and during the pendency of 
the decision by the latter court the cause shall be 
retained for final adjudication in accordance with 


In this state when ex- 


Tex. 617, 45 SW 373; Eustis v. Hen- 
rietta, 90 Tex. 254, 38 SW 165; Waco 
Water, etc., Co. v. Waco, 86 Tex. 
661, 26 SW 9438, 31 LRA 392; Union 
Cent. L. Ins. Co. v. Chowning, 86 
Tex. 654, 26 SW 982, 24 LRA 504. 
(2) The question or guestions must 
be clearly stated (Wettermark v. 
Campbell, 93 Tex. 517, 56 SW 331; 
Kelley-Goodfellow Shoe Co. v. Lib- 
erty £Iis...1/ Cos? 87 Mex VLIZAZGUSW 
1063), (8) and if there are several 
questions, a separate statement is 
necessary (Wettermark v. Campbell, 
supra). (4) So the facts in regard 
to which the question arises must be 
found and certified with the ques- 
tions. Galveston, etc., R. Co. v. Zant- 
zinger, 92 Tex. 365, 48 SW 563, 71 Am 
SR 859, 44 LRA 558; Roy v. Whit- 
aker, 92 Tex. 346, 48 SW 892, 94 SW 
367; Allen v. Tyson-Jones Buggy Co., 
91 Tex. 22, 40 SW 393, 714; Farmers’ 
Nat. Bank vy. Templeton, 90 Tex. 508, 
39 SW 914; Cleveland v. Carr, 90 
Tex. 393, 38 SW-11238; Missouri, etc., 
R. Co. v. Belcher, 88 Tex. 549, 32 SW 
518. (5) As to the certificate see 
also Pohle v. Robertson, 102 Tex. 
274, 115 SW 1166; McColpin v. Mc- 
Colpin, 96 Tex. 560, 74 SW 756; Buie 
v. Chicago, etc., R. Co., 94 Tex. 566, 
63 SW 627 (referring merely to ap- 
pellant’s brief insufficient). 

{f]_ Questions held not sufficiently 
specific.—(1) Five charges asked by 
plaintiff were refused, and, these 
charges being copied in the certifi- 
cate, the following questions were 
propounded thereon: ‘Do any of the 
special charges requested announce 
correct propositions of law in: this 
case; and if so, which of them should 
have been given in charge to the 
jury?” It was held that this inter- 
rogatory was not sufficiently specific. 
Laughlin vy. Fidelity Mut. Ins. Co., 87 
Tex. 115, 116, 26 SW 1064. (2) So it 
has been held that a certificate which 
presents the question whether the 
court erred in sustaining a demurrer 
to a petition to enjoin the collection 
of a tax will be dismissed, as the 
decision of that question involves 
the decision of many others. Waco 
Water, etc., Co. v. Waco, 86 Tex. 661, 
26 SW 9438, 31 LRA 392 and note. 
(3) See also Poole vy. Burnet County, 
97 Tex. 77, 76 SW 425. 

[gg] Necessity for final judgement. 
—It is also necessary, to give the 
court jurisdiction, that there should 
have been a final deeisiou, and, pend- 
ing a motion for rehearing, the case 
is not finally decided so as to render 
proper a certification of points of 
dissent. Johnson v. Portwood, 89. 
Tex: 235,34 Sw 596. 787. 

[h] When case dismissed.—(1) A 
certificate which does not certify the 
exact question to be decided will be 
dismissed (Eustis v. Henrietta, 90 
Tex. 254, 38 SW 165; Waco Water, 
ete., Co. v..Waco, 86 Tex. 661, 26 
SW 9438, 31 LRA 392 and note. See 
also Rich v. Western Union Tel. Co., 
101 Tex. 466, 108 SW 1152; Mann v. 
Dublin Cotton-Oil Co., 92 Tex. 377, 
48 SW 567), (2) and the court of 
civil appeals will be required to 
again certify the questions so as to 
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ceptions are taken and filed in a cause in the county 
in its discretion, pass the 
same and the cause to the supreme court before 
final judgment for determination of the exceptions.® 
The territorial stat- 
utes permitted questions to be certified by the su- 
perior courts to the supreme court;® but this pro- 
ceeding was abolished by the act of March 8, 1893.7 
In this state it is pro- 
vided that there shall be no appeal to the supreme 
exclusive of costs, less 
than one hundred dollars, except where the title 
to a tract of land is in question, or the case in- 
volves the construction of some proyision of the 
federal or state constitutions, unless the judge of 
the court where the judgment was rendered shall | 
certify that the ease necessarily involves the de- 


court, the court may, 


[§ 934] (23) Washington. 


[§ 935] (24) Wisconsin. 


court in cases involving, 


cision of some question or point 


conform to the statute (Eustis v.] 


Henrietta, supra). 
6." St. § 11629. 


{a] Chancery.—This statutory 
provision, however, has no applica- 
tion to suits in chancery. Taft v. 


Mossey, 77 Vt. 165, 59 A 166. 

6. Murry v. Fay, 2 Wash. 352, 26 
P5338. 

7. Munson y. Mudgett, 14 Wash. 
662, 45 P 306. 

8. [a] In making the certificate 
the trial judge must act judicially 
and with some degree of discretion, 
and not, in a merely perfunctory way, 
sign a certificate in order to enable a 
party to appeal where no disputable 
question of law is involved. Rose- 
ans v. Gardner, 99 Wis. 358, 74 NW 

{b] The certificate (1) must state 
the ultimate facts on which the par- 
ticular questions of law are raised so 
that the court may determine the 
same from such statement alone, 
without reference to the _ record 
(Field v. Elroy, 99 Wis. 412, 75 NW 
68; Burkhardt v. Elgee, 95 Wis. 375, 
70 NW 296; Leppla v. Reed, 94 Wis. 
307, 68 NW 991; Independence Cream- 
ery Co. v. Lockway, 94 Wis. 148, 68 
NW 656), (2) and the question or 
questions of law must be clearly 
stated (Field v. Elroy, supra). (3) 
The bill of exceptions will not serve 
the purpose of such certificate where 
it states the evidence only, and not 
the ultimate facts. State v. Kellogg, 
99 Wis. 532, 73 NW 22. 

[ec] Under L. (1909) c 429 § 3052m, 
providing that the bond on writ of 
error or appeal shall not be required 
if the judge shall certify that the 
cause involves the decision of a ques- 
tion of law or the construction of 
the United States or the state con- 
stitution, or that the party desiring 
to appeal is unable to furnish such 
bond, where the trial judge certifies 
that appellant is unable to furnish 
the undertaking, the appeal raises 
only such questions as would be 
raised by an appeal and undertaking 
in the usual manner, and the trial 
judge is not authorized to certify a 
question to the supreme court on 
such an appeal. Kurath v. Gove 
Auto. Co., 144 Wis. 480, 129 NW 619. 

9. L. (1888) c 66; Rev. St. (1899) 
§ 4276. ° 

[a] Questions which might be re- 
served.—(1) The question as to the 
validity of fifty-five thousand dol- 
Jars of bonds of a county is sufficient- 
ly important and difficult to authorize 
its reference to the supreme court. 
Crook County v. Rollins Inv. Co., 3 
Wyo. 470, 27 P 683. (2) But the 
statute did not authorize the district 
court to submit the question whether 
plaintiff’s petition, to which a gen- 
eral demurrer was interposed, stated 
facts sufficient to constitute a cause 
of action. Jenkins v. Cheyenne, 12 
Wiyorw9,) 73 Pyibst (3) Questions 
going to the merits of the case as 
stated by the petition could not be 
reserved on motion of relator for 
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[§ 936] 


in character.1° 


[§. 937] 


of law of such 


judgment on the pleading, the mate- 
rial allegations being denied by the 
answer. State vy. Sheridan County, 7 
Wyo. 161, 51 P 204. 

[b] The district court should dis- 
tinctly (1) state the question found to 
have arisen in the case, and deemed 
to be either important or difficult, or 
both. Merely stating that there is an 
important question, and not stating 
what it is, brings up nothing for re- 
view. Carbon County v. Rollins, 9 
Wyo. 281, 62: P 351; Corey v. Corey, 
3 Wyo. 310, 19 P 443. (2) It has 
been held, however, that where the 
question sought to be reserved was 
clearly stated in a_ stipulation of 
counsel, this was sufficient to present 
the question for review. Carbon 
County v. Rollins, supra. 

[c] Reservation may be made hbe- 
fore judgment.—Schenck v. Union 
Pac. R. Co., 5 Wyo. 430, 40 P 840. 

LOy LL: 903) pi7sie-72: 

[a] Constitutional questions.—(1) 
See Burton v. Union Pac. Coal Co., 18 
Wyo. 362, 107 P 391, 112 P 841; Mc- 
Garvey v. Swan, 17 Wyo. 120, 96 P 
697; Smith v. Healy, 12 Wyo. 218, 75 
P 430 (as to amendment of statute). 
(2) Questions as to whether Const. 
art 3 § 23, relative to the reference 
of legislative bills to committees, and 
§ 28, relative to a journal entry of 
the signing of bills by the presiding 
officers of each house, are manda- 
tory, and whether they and § 24, rel- 
ative to the title to bills, have been 
complied with, are constitutional 
questions, within the act of 1903 (L. 
[1903] p 78 ec 72) limiting the right 
of the district court to reserve ques- 
tions for decision by the supreme 
court to such as are constitutional in 
character. State v. Cahill, 12 Wyo. 
225, 75 P 433. (3) On reserved ques- 
tions to the supreme court a question 
relating to a matter of procedure, 
and presenting no- constitutional 
question, will not be answered. Big 
Horn County v. Woods, 18 Wyo. 316, 
1OGHEs 9235107 9P T53s 

11, See also supra § 46. 

12. [a] The act of congress of 
April 29, 1802, so changed the judi- 
cial system that the circuit court 
was composed of two, instead of 
three, judges; and, in order to pro- 
vide a means to remove the obstacle 
to the trial of a cause which would 
arise whenever the judges failed to 
agree upon a question arising during 
the course of the trial, it was enacted 
that such questions might be certi- 
fied to the supreme court for its de- 
Cisions ee anUe Say ouratelae 159: 

{b] This provision was not re- 
pealed by the act of congress of 
April 10, 1869 (16 U. S..St. at L. 44), 
changing the personnel of the cir- 
cuit court. In discussing the effect 
of the latter act, Mr. Justice Brad- 
ley, in New England Mar. Ins. Co. v. 
Dunhami/sltawells CkaSaris 20: 
ed. 90, pointed out the fact that, 
while the personnel of the court had 
been changed by this act, which cre- 
ated a judge to take the place of the 


[§§ 983-937. 


‘doubt and diffieulty as to require the decision of 
the supreme court.® 


(25) Wyoming. 


but an amendment 


2. In the Federal Courts 11—a. Stat- 
utory Provisions. 
cation of questions for review by the supreme court 
have existed for a long period of time. 
of these statutes was enacted on April 29, 1802,” 
the second on June 1, 1872,'° and the third and last 
on March 3, 1891.14 


Statutes authorizing the ecertifi- 


The first 


Various other statutes provide 


justice of the supreme court, the 
court still consisted of only two 
members, so that the mischief which 
the certificate of division was in- 
tended to meet remained the same. 

13. [a] The act of congress of 
June 1, 1872, provided that whenever, 
in any civil suit or proceeding in .a 
circuit court held by a circuit jus- 
tice and a circuit or district judge, 
or by a circuit judge and a district 
judge, there should occur any differ- 
ence of opinion between the judges 
as to any matter or thing to be de- 
cided, proved, or ordered by the 
court, the opinion of the presiding 
justice or judge should prevail, and 
be considered the opinion of the 
court for the time being (17 U. S. St. 
at L. 196), and that, when a final 
judgment or decree was entered, the 
question should be certified, and the 
certificate entered of record (17 U. S. 
St. at L. ye 

{b] With respect to civil cases 
the act of June 1, 1872, superseded 
the act of April 59, 1802, allowing 
questions to be certified up before 
judgment. Bartholow Banking House 
v. School Trustees, 105 U. S. 6, 26 L. 
ed. 937; Dow v. Johnson, 100, sUraS. 
158, 25 Lu. ed. 632. 

14, [a] The act of congress of 
March 3, 1891, contains two distinct 
provisions for certification. 26 U. S. 
St. at L. 826 c 517. See also Ex p. 
Woods, 143 U. S. 202, 12 SCt 417, 36 
L. ed. 125 [quot Ex p. Lau Ow Bew, 
L41,U. Sa 583, 12 (SCt 4353551. ted: 
868]. Section 5 of the act reads: 
“Appeals or writs of error may be 
taken from the district courts or 
from the existing circuit courts direct 
to the Supreme Court. . In 
any case in which the jurisdiction of 
the court is in issue; in such cases 
the question of jurisdiction alone 
shall be certified to the Supreme 
Court from the court below for de- 
cision.” Section 6 of the act in ef- 
fect provides that in any case in 
which the judgment of the circuit 
court of appeals is made final it may 
at any time certify to the supreme 
court any questions or propositions 
of law concerning which it desires 
the instructions of that court for its 
proper decision, and thereupon the 
supreme court may either give its 
instruction on the questions and 
propositions certified. to it, which 
shall be binding upon the circuit 
court of appeals in such case, or it 
may require that the whole ‘record 
and cause be sent up to it for its 
consideration, and thereupon shall 
decide the whole matter in contro- 
versy in the same manner as if it 
had been brought there for review 
by writ of error or appeal. 

[b] Effect of statute. — While 
there has been no decision expressly 
declaring that the provisions of the 
act of March 3, 1891, superseded the 
acts of April 29, 1802, and June 1, 
1872, it is.to be noted that no at- 
tempt has been made to certify ques- 
tions under the acts of April 29, 1802, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


In this state it was, 
formerly provided that when an iaportant question 
should arise in the district court, the judge might. 
cause the same to be reserved and sent to the 
supreme court for decision ;° 
of the statute now limits the right of the district 
‘court to reserve questions for decision by the su- 
preme court to such questions as are constitutional 


. 


§§ 937-939] 


for certification of questions in particular cases.15 | 

[§ 938] b. Certifying Whole Case. 
acts of April 29, 1802, and June 1, 
case could not be eertitied up to the supreme 
court,® and the same rule prevails under the act 
of 1891, even when its decision turned only upon 
And the rule could not be evaded — 
by splitting up the whole case in the form of 
Where it was evident from the record 
that the whole cause had been sent up, the prac- | 
tice was to dismiss it for want of jurisdiction.’ 
However, by the express wording of the fifth sec- 
tion of the act of March 3, 1891, the sole cae 


matters of law.?* 


questions.1+§ 


and June 1, 1872, since the enactment 
of the act of March 3, 1891, and this, 
in connection with the further fact 
that the provisions of the latter act 
are apparently inconsistent with 
those of the former acts, furnishes a 
strong inference to that effect. Nev- 
ertheless, it has been said that in 
civil cases the intention of congress 
as to the certification provided for in 
the act of June 1, 1891, is to be ar- 
rived at in the light of the rules pre- 
vailing prior to that date in relation 
to certificates of division under the 
two older statutes. Graver v. Faurot, 
162 W.2S. 435, 16.SCt 799, 40 dh. ved. 
1030; Maynard v. Hecht, 151 U. S. 
324, 14 S6t.353, 38 rL:.ed. 179. .Mence, 
it would seem that the court will look 
to the former decisions to determine 
what questions may be certified, the 
manner of preparing the certificate, 
stating the questions, etc. 

[ec] Authority and discretion of 
circuit court of appeals.—(1) Under 
§ 6 of the act of March 3, 1891, the 
practice of certification is intended to 
be availed of only when the certify- 
ing court is in doubt about the spe- 
cific question or questions certified, 
and not as an allowance of appeal, 
whereby questions about which no 
doubt is entertairied may neverthe- 
less be passed up for decision. Siga- 
fus v. Porter, 85 Fed. 689, 29 CCA 
391.-.(2) The certification of a ques- 
tion of law by a circuit court of ap- 
peals to the supreme court under the 
statute is a matter resting in the 
discretion of the court, the exercise 
of which cannot be invoked by a 
party as a matter of right, and such 
certification should not be made, ex- 
cept in cases of grave doubt, and not 
after the case has been decided by 
the circuit court of appeals. Cella v. 
Brown, 144 Fed. 742, 75 CCA 608; 
German Ins. Co. v. Hearne, 118 Fed. 
134, 55 CCA 84; Horace B. Porter, 74 
Fed. 640, 20 CCA 572; Louisville, etc., 
R. Co. v. Pope, 74 Fed. 1, 20 CCA 253; 
Fabre v. Cunard Steamship Co., 59 
Fed. 500, 8 CCA 199. (3) But, where 
the circuit court of appeals, by rea- 
son of conflicting decisions, found it- 
self unable to determine whether a 
provision of a state constitution ren- 
dering stockholders of a corporation 
individually liable to creditors for a 
sum equal to the amount of their 
stock in addition thereto was self- 
executing, and there was no decision 
of the supreme court of the state on 
the subject, the question was certi- 
fied to the United States supreme 
court. Middletown Nat. Bank v. To- 
ledo, etc., R. Co., 127 Fed. 85, 62 CCA 
85. (4) A circuit court of appeals 
has no authority to certify a case to 
the supreme court for decision, but 
only to certify questions or proposi- 
tions of law concerning which it de- 
sires the instruction of the supreme 
court for its proper decision of the 


case. German Ins. Co. v. Hearne, 118 
Heo 134 bb OCA. 84. / See infra § 
15. See special statutory provis- 
ions. 
16. Cincinnati, ete., R. Co. v. Mc- 
Keen, 149 U:.S. 259, 13 SCt 840, 37 


L. ed. 725; Hosford v. Germania F. 


Ins. Co., 127 U. S. 399, 8 SCt 1199, 32 


L. ed. 196; Smith v. Craft, 123 U. S. 
436, 8 SCt 196, 31 L. ed. 267; State 
Nat. Bank v. St: Louis Rail Fastening 
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Under the 
1872, the whole | 
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the cause.2! 


we Vy Vv. Northway, 120 U. S. 
Sail "7 SCt 580, 30 L. ed. 664; Cali- 
fornia Artificial Stone Paving Co. v. 
Molitor, 113, U..S:: 609, 5 SCt 618, 28 
L. ed. 1106; Weeth v. New England 
Mortg. Security Co., 106 U. S. 605, 1 
SCt 91, 27 L. ed. 99; Daniels v. Chi- 
CAO, OlCr, ks CO. Bo Wall. CU. s.) 2505 
18 L. ed. 224; Dennistoun v. Stewart, 
18 How: (WU. S:) 565, 15 i. ed. 489) 
Sadler v. Hoover, 7 How. CUR TS) 646, 
12 L. ed. 855; Adams v. Jones, 12 Pet. 
(U.S. 22077, 19, toiveds 1058 Harris v. 
Elliott, 10 Pet. GU-sS5), 25, 9 L. ed. 
333; U. S.4v.. Bailey, 9. Pet; (U.S) 
267, 9 L. ed. 124; Saunders v. Gould, 
4 Pet. (U. S.) 392, 7 L. ed. 897; Way- 
man _v. Southard, 10 Wheat. (U. S.) 
1, 6 L. ed. 253. 

[a] Thus a question which asked 
the supreme court to decide whether, 
upon all the evidence in the case, de- 
fendant was entitled to a _ verdict 
could not properly be certified. Lon- 
don F. Ins. Assoc. v. Wickham, 128 
Ui. S3426;5 79 SCti137 782i neds 503% 

17. . Baltimore,; ete., R. Co. v. In- 
terstate Commerce Commn., 215. U. S. 
216, 30 SCt 86, 54 L. ed. 164; Jahn v. 
The Folmina, 212 U. S. 354, 29 SCt 
363, .53, Le: ed; 546;, 15, AnnCas-:748; 
Hallowell v. U. S., 
ee 498, 52 L. ed. 702; Chicago, etc., 

Co, v. Williams, 205 U.S. 444, 27 
Sat 559, 51, L..ed. 875; Emsheimer v. 
New Orleans, 1860.48: 335, 22) SCt. 770; 
46 L. ed. 1042; Del Monte Min., ete., 
Co. v. Last Chance Min., etc., Co., 171 
We (Sh 55, i ok Se SCtys8O be 434 we, Sedu ies 
Cross v. Evans, 167 U. S. 60, 17 SCt 
733, 42. TL. ed. 77; London F. Ins. As- 
soc. v. Wickham, 128 U. S. 426, 9 SCt 
113, 32 L. ed. 503; Jewell v. Knight, 
£23 UW. 'S.- 426,, 8, SCt A935 3le ln eal 
190; German Ins. Co. v. Hearne, 118 
Fed... 134, 55 CCA, 84, 

[a] Reason for rule.-—When a cer- 
tificate of division brought up the 
whole case it wovld be, if the court 
should decide it, in effect, the exer- 
cise of original rather than of appel- 
late jurisdiction. White v. Turk, 12 
Pet. (U. S.) 238, 9 L. ed. 1069. 

[b] The object of the statutes 
was to meet a case where two judges 
differ on a clear and distinct propo- 
sition of law material to the decision 
of the case. If in reality more than 
one such aquestion occurred they 
might be embraced in the certificate; 
but this did not mean that the whole 
case would be presented for decision, 
with all its propositions of fact and 
of law. Waterville v. Van Slyke, 116 
US 699S6 {SC 622.099" Lined. 72. 

18.0 OU. Sivv. Reilly, d3d Uy, Sai58,69 
SCt. 664;.33 i. .ed.. 75; Dublin 'Tp.. v. 
Milford Five Cent Sav. Inst., 128 U. 
8. 510, 9 SCt 148, 32 L. ed. 533: Web- 
ster v.~Cooper, 10 How. (U. S.) 54, 
13 L. ed. 325; Nesmith v. Sheldon, 6 
EHow. .CUsss.)) 44) A2e i. ed. 3353) Ul. S: 
VoeBrigces, 9) How. (U. Si) e208 jek2 le: 
ed. 119; White v. Turk, 12 Pet. (U. 
S.) 238, 9 L. ed. 1069. And see Jahn 
v. The Folmina, 212 U. S. 354, 29 SCt 
363, 538 L. ed. 546, 15 AnnCas 748; 
and other cases in preceding note. 


19. Waterville v. Van Slyke, 116 
Wiis 27699% Gas@t7 622, 29) Laed. 772: 
Danielsiav Chicago, ete.,, R. (Cos +38 
Wall. (U. S.) 250, 18 L. ed. 224; Ne- 
smith v Sheldon, 6 How. (U. S.) 41, 
12 L.red.. 335; 

[a] The rule applies with equal" 
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which could be certified from the distriet court: or 
circuit court to the supreme court was that of the 
jurisdiction of the district or cireuit court.?° 

c. Questions Which May Be Certified— 
(1) Questions Arising during Trial. 
which may be certified upon a division of opinion 
must be upon some matter arising on the trial of 
Questions arising incidentally, or in 
relation to a collateral matter after rendition of 
a judgment or decree, cannot be certified.” 
a proposition which is merely abstract or hypo- 
thetical will not be considered.?* 
will not decide a question certified where the de- 
S. 21, 7 SCt 1054, 30 L. ed.] force to the certification of questions 


The question 


And 


The supreme court 


by the circuit court of appeals, under 
- 6 of the act of March 3, 1891 (26 

S. St. at L. 826 c 517). Warner v. 
oie Orleans, 167, U. S. 467, 17 SCt 
892, 42 L. ed. 239; Cross v. Evans, 167 
UA SH GOAL Sct 733, 42 LL. ed. 775; 
Graver v. Faurot, 163 TWiauis utes 16 
SCt 799, 40 L. ed. 1030; Fabre v. Cu- 
nard Sp oanly Co., 59 Fed. 500, 8 
CCA 199 

[b] But, while it is not permitted 
to certify the whole case, (1) the su- 
preme court may, by the express pro- 
visions of that section, require such 
certification to be made when ques- 
tions are certified, or may bring up 
by certiorari any. case in which the 
decision of that court would other- 
wise be final. Graver v. Faurot, 162 
U. S. 435, 16 SCt 799, 40 L. ed..1030; 
Maynard v. Hecht, 151 U. S. 324, 14 
SCt 353, 38 L. ed. 179; Farmers’, etc., 
State Bank v. Armstrong, 49 Fed. 600, 
1 CCA 394. (2) When questions or 
propositions are certified, accompa- 
nied by a proper statement of the 
facts on which they arise, it is for 
the supreme court to determine 
whether it will answer such ques- 
tions or propositions as are propound- 
ed, or will direct the whole record to 
be placed before it in order to de- 
cide the matter in controversy in the 
same manner as if the case had been 
brought up by writ of pron or ap- 
peal. Cincinnati, ete, R. v. ths 
Feon 8? US: 259, 13 Sot $40, 37 L 
e 


20. Carey v. Houston, ete, R. Co., 
150, Uie Se VO eeSCr 663) e371 wh.weds 
1041; McLish v. Roff, 141 U. S. 661, 


12 SCt 118, 35° i. ved..89385.9See, also 
Baltimore, ete., R. Co. v. Interstate 
Commerce Commn., 215 U. S. 216, 30 
SCt 86, 54 L. ed. 164; Barling v. Bank 
of British North America, 50 Fed. 
2605 sCCA5.5 10: 

21. U. S. Bank v. Green, 6. Pet. 
(Us S.) 26, $+ Le. ed. 307... Seexaiso 
Davis v. Braden, 10 Pet. (U. S.) 286, 
290, 9 L. ed. 427 (where it is said: 
“We do not mean to decide, definite- 
ly, that no question can be brought 
here upon a certificate of a division 
of opinion, unless the point arose 
upon the trial of the cause; but we 
are very much induced to think, that 
such is the true construction of the 
act: but from the general words used, 
cases may possibly arise that we do 
not foresee’). 

[a] Thus, the division being upon 
a mere matter arising upon the servy- 
ice of execution and a mere question, 
upon a collateral contest between the 
marshal and the bank, as to the mar- 
shal’s right to fees, the supreme court 
acquires no jurisdiction. U. S. Bank 
of Green, 6 Pet. (U. S.) 26, 8 L. 
07 


[b] Habeas cornus proceedings.— 
The United States circuit court had 
authority to certify questions in a 
proceeding for a writ of habeas cor- 
pus to inquire into the sentence of a 
military commission, and the supreme 
court had jurisdiction to hear and 
determine them. Ex p. Milligan, 4 
Wall. CW. S22, 18: ed. 281). 

22. Daniels v. Chicago, etce., R. Co., 
3 WallssCUin S250) U8 ta: sede 224 
Devereaux v. Marr, 12 Wheat. (U. 8S.) 

ed. 605. 

23. Pelham v. Rose, 9 Wall. (U.- 

S.) 1038, 19 L. ed. 602; ‘Havemeyer Vv. 
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cision will avail nothing.*4 


[§ 940] 


facts adduced in the cause.?6 
[§ 941] 


the trial court.?7 
[9 942] 


Iowa County, 3 Wall. (U. S.) 294, 18 
L. ed. 38; Ward v. Chamberlain, 2 
Black (U. S.) 430, 17 L. ed. 319; Ogil- 
vie v. Knox Ins. Co., 18 How. (U. 8.) 
pea 15 L. ed. 490. 

We Sev: ences 18 Wall. (U. 
Ss.) thes, 21 L. ed: 812 

25. Baltimore, etc., R. Co. v. Inter- 
state Commerce Commn., 215 U.S. 
216, 30 SCt 86, 54 L. ed. 164; Warner 
v. New Orleans, 167 U. S. 467, 17 SCt 
892, 42 L. ed. 239; Cross v. Evans, 
167 WeS.60;07 SCt 733, %42) Teds t's 
Graver v. Faurot, 162 U. S.:435, 16 
Sct 799, 40 L. ed. 1030; U. S. v. Per- 
TAN, LolvUe ised, 9 SO Ct 68l. 85 bn led. 
88; London F. Ins. Assoc. v. Wick- 
ham, 128) Us S. 426, 9 SCt 113, 32° 1, 
ed. 508, 141 U. S. 564, 12 SCt 84, 35 
L. ed. 860; Jewell v. Knight, 123 U. S. 
426, 8 SCt 193, 31 L. ed. 190; Wil- 
liamsport Nat. Bank v. Knapp, 119 
WS 357," F SCt (274, 30 Li. ed: 446; 
Waterville v. Van Slyke, 116 U. S. 
699, 6 SCt 622, 29 L. ed. 772; Cali- 
fornia Artificial Stone Pav. Co. v. 
Molitor, 113 U.S. 609, 5 SCt 618, 28 L. 
ed. 1106; Weeth v. New England 
Mortg. Security Co., 106 U. S. 605, 1 
SCt 91, 27 L. ed. 99; Brobst v. Probst, 
4 Wall. (U. S.) 2, 18 L. ed. 387; Dan- 
jiels v. Chicago, ete., R. Co., 3 Wall. 
(U. S.) 250, 18 L. ed. 224; Silliman v. 
Hudson River Bridge Co., 1 Black (U. 
Syme Sia, ne ds edee Sas Dennistoun v. 
Stewart, 18 How. (aon S5) (566-15: 
ed. 489; Wilson v. Barnum, 8 How. 
CUnIS)) 2258, L2- Led. L070. Nesmith 
v. Sheldon, a How. (U. S.) 41, 12 a 
ed. 335; U. S. v. Bailey, 9 Pet. (U. 
ASM a) Tu ed. 124; Sigafus v. oe 
85 Fed. 689, 29 CCA 391. 

26. McHenry v. Alford, 168 U. S. 
Got VTs “SCt “243-420 Th. Ved. 614. 
Maynard Vv. Hecht, 151° USS: 324, 14 
WOO DosHOo elas ed. alyiGye London F. 
Ins. Assoc. v. Wickham, iy Die Se 
426, 9 SCt 113, 32 L. ed. 503; Jewell 
v. Knight, 123 U. S. 426, 8 Sct 193, 
81 L. ed. 190; Weeth v. New England 
Morte. Security Co., 106" U.S: 605, al 
SOG Ode 2%.) ed. 99: Dennistoun v. 
Stewart, 18 How. (U.S.) 565, 15 L. ed. 
489. 

fa] Questions of fact illustrated. 
—(1) Thus, the question of fraud is 
necessarily a compound of fact and 
of law, and, upon a certificate of di- 
vision of opinion, the fact must be 
distinctly found before the supreme 
court can decide the law. Jewell v. 
Knight, 123 U.’S.. 426, 8 SCt 193, 31 
L. ed. 190. (2) The following ques- 
tion has also been held one of fact: 
“Whether, according to the true con- 
struction of the Woodworth patent, 
as amended, the machines made or 
used by the ‘defendant, at the time of 
filing the bill, or either of them 
singly, do or do not infringe the said 
amended letters patent.” Wilson v. 
. Barnum, 8 How. (U. S.) 258, 12 L. ed. 
1070. 

27. U. S. v. Rosenberg, 7 Wall. 


(2) Questions of Law and Fact. So 
the question certified must, be a question of law, 
not one of fact, nor one of mixed law and fact.?° 
It must not involve or imply a conclusion or judg- 
ment upon the weight or effect of testimony or 


(3) Questions Relating to Matters of 
Discretion of Trial Court—(a) Statement of Rule. 
So the general rule is that the court cannot, upon 
a certificate of a division of opinion, acquire juris- 
diction relating to matters of pure discretion in 


(b) Limitations of Rule. 
stated in the preceding section is subject to the 
limitation that, where a motion resting in the dis- 
eretion of the court presents for consideration a 
question going directly to the merits, the decision 
of which may determine the points in controversy, 
the reviewing court will nevertheless consider the 
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[§ 944] 


in the case.*t 


The rule 

it arose.®? 
[§ 945] 

tions Arose. 


(U. S.) 580, 19 L. ed. 263; Wiggins v. 
Gray, 24 How. COM, 303, 16 L. ed. 
688; Jones v. Van Zandt, 5 How. (U. 
S.) "215, 12 L. ed. 122; Davis v. Bra- 
den, 10 Pet: (U. S:) 286, 9 L. ed. 427. 

[a] Illustrations. — Accordingly, 
the court will not determine, upon a 
certificate of division of opinion, (1) 
whether or not a new trial shall be 
granted (U. S. v. Thomas, 151 U. S. 
577, 14 SCt 426,°38 L. ed: '276; Ur'S: 
v. Daniel, 6 Wheat. (U. S.) 542, 5 L. 
ed. 326; Lanning v. London, 14 F. Cas. 
No. 8,075, 4 Wash. CG. CG. 332 Taylor 
VR Carpenter, 23 F. Cas. No. 13,785, 
2 Woodb. & M. 1); (2) whether plain- 
tiff in ejectment shall be permitted 
to enlarge the demise (Smith v. 
Vaughan, 10 Pet. (U. S.) 366, 9 L. ed. 
457); (3) or any question in any 
equity cause relating to the practice 
in the circuit court and depending 
upon the exercise of sound discretion 
in the application of the rules which 
regulate the courts of equity in the 
circumstances of the particular case 
(Packer v. Nixon, 10 Pet. (U. S.) 408, 
9 L. ed. 473). But see Daniels v. 
Chicaigo,*ete; Ri"Co: 3. Walle"(U.S:) 
250, 18 L. ed. 224; U. S. v. Kelly, 11 
Wheat. (U. S.) 417, 6 L. ed. 508 (from 
both of which cases it seems that a 
division of opinion may be certified 
on a motion in arrest of judgment). 

282 5UR USS ov. Phomas at bile Uaeiss 
577, 14 SCt 426, 38 L. ed. PHA aoa ter 
v. Rosenberg, 7 Wall. (U. S.) 580, 19 


(CU, s) 185, 12 i. ed, 660; U.S. v. 


0. 

{a] Temporary injunctions.—Of 
this character is a motion to con- 
tinue a temporary injunction until a 
final hearing on the merits. U.S. v. 
Chicago, 7 How. (U. S.) 185, 12 L. ed. 


660. 

29. U. S.'‘v.. Ambrose, 108 U.S: 
336, e) SCt 682, 27 L. ed. 746; Dennis- 
toun v. Stewart, 18 How. (U. S.) 565, 
15 L. ed. 489; Kennedy v. Georgia 
Bank, 8 How. (U. S.) 586, 12 L. ed. 
1209; U. S. v. Briggs, 5 How. (U. S.) 
208, 12 L. ed. 119. 

[a] Even though the entire record 
is sent up, only such parts as relate 
to the questions certified will be con- 
sidered. Irrelevant matter will be 
disregarded. U.S. v. Thomas, 151 U. 
S."577) 14 SCt "426,38 Teived) 276. 

30. Jahn v. The Folmina, 212 U. 
S. 354, 29 SCt 368, 53 L. ed. 546, 15 
AnnCas 748; Hallowell v. U. S., 209 
U7 S2-101,2928 SCt. 498." 52-0. edvenons 
Chicago, ete., R. Co. v. Williams, 205 
US: 444," 27 SCt 559, ‘50 Th: “eds 8 75% 
Hmsheimer v. New Orleans, 186 U. 
S483) oO 20SCt- 770) 4 6 led! 1042; Del 
Monte Min., etc.. Co. v. Last Chance 
Min., etc., Co., 171 U. Ss. 5b, 18 SCt 


4)" a 
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question on a certificate of division.22>— - 

[§ 943] d. Only Questions Certified Are Consid- 
ered. The court can look to the certificate alone 
for the question which occurred and for the points 
on which the decision of the court below differed.?® 
e. Contents and Requisites of Certificate 
—(1) Statement of Questions on Which Instruction 
Is Desired. The question certified must be a dis- 
tinct point or proposition of law and must be stated 
clearly, so that it can be definitely answered,*° 
without regard to the other issues of law or fact 
If the certificate contains several 
questions, each one must be stated separately, and 
with reference to that part of the case on which 


(2) Statement of Facts on Which Ques- 

The certificate must contain a state- . 
ment of the facts on which the questions or propo- 
sitions of law certified arose,?? and this statement 


Cross’ v. ‘Evans; 167 “Us 'S. 460; 17 (SCt 
733, 42 L. ed. 77; Columbus Watch 
Co. v. Robbins, 148 U. S. 266, 13°SCt 
594, 37 L. ed. 445; U. S. v. Brewer, 
439 (UW. S.00278, Li SCt 1538); -e5.dussed: 
1905 Us 'S.. vi’ Chase,’ 135° U2S7-255. 10 
SCt 756, 34 L. ed. 117; U. S. v. Lacher, 
134- Ui S.624 10° SCt 6255533 "ited. 
1080; U.S. v. Hall, 131 U. S. 50, 9 SCt 
663, 33 L. ed. 97; London F. Ins. As- 
soc. v. Wickham, 128 U. S. 426, 9 SCt 
113, 32 L. ed. 503; Jewell v. Knight, 
193°°U. Ss. 426, 8 Sct 193,531 L. ‘ed? 
190; U. S. v. Northway,°120 U. S$. 


S27, 0 oSCe 580, 30 L. ed. 664; Wil- © 


liamsport Nat. Bank vy. Knapp, 119 
U. S. 357. 7 SCt 274, 30 L. ed. 446; 
13i5 Sh ER Waddell, 112 U. S. 76, 5 SCt 
35, 28 L. ed. 673; Daniels v. Chicago, 
ete., Let pe COnais Wall. 250, 18 L. ed. 
224; Sadler v. Hoover, 7 How. 646, 
129 EE ed 8 h.ot ese Briggs, 5 How. 
208, 12 L. ed: 119; Perkins’ v. Hart, 
11 Wheat. 237, 6 L. ed. 463. 

[a] Question must not contain 
more than a single proposition of 
law.—Quinlan v. Green Reale 205 
Un'S. £40,277 SCt 505, "519 Led! 860) 

31. Hallowell v. U. S!,_209 U.S: 
101, 28 SCt 498, 52 L. ed. 702; Chi- 
cazo, ete.) Re Co. v. Williams, 205° 
U. S. 444, 27 SCt 559, 51 L. ed. Tne 
U. S. v. Union Pac. R. Co., 168 U Ss 
505, 18 SCt 167, 42 L. ed. 559; Lon- 
don F. Ins. Assoc. v. Wickham, 128 
Wi iS.7 426) 9) SCEWI3E"32 WE) edlt503F 
Jewell v. Knight, 123°U. SS. 426, 3 sct 
193, 31 L. ed. 190. 

[al If the questions are too im- 
perfectly stated to enable the su- 
preme court to pronounce any opin- 
ion upon them, that court will not 
give an opinion, but will certify that 
they are too imperfectly stated for 
consideration. Perkins v. Hart. 11 
Wheat. (U. S.) 287. 6 L. ed. 463. See 
also Sadler v. Fave Net 7 How. (U. S.) 
646, 12 lL. ed. 855. 

[b] The following questions have 
been held too general for considera- 
tion: (1) Whether an indictment 
charges ae defendant with an of- 
fense (U. S. v. Chase; 135 U: v4 258 
10 SCty 756) 34- Te eds 1 ay 
Lacher, iy On SE 624, 10 sct aon, 33 
L. ed. 1080; U. S. v. Northway, 120 
WHS SST 7 ESOt 580, 30 L. ed. 664); 
(2) whether a demurrer to counts of 
an indictment ought to be sustained; 
and whether the first three counts to 
an indictment charge an offense un- 
der aa laws of the United States 
(U. S. v. Brewer, 139 U. S: 278, 11 SCt 
538, 35 L. ed. 190); (3) whether a de- 
cree should be rendered for complain- 
ants or for defendants Loe ales We 
ed 7 How. (U. S.) 646, 12 L. ed. 


32. Daniels v. 


Chicago, ete, R. 
te 3 Wall. 6. 


(WU. 'S.) 7250, 18h 6a. 


895, 43 L. ed. 72; McHenry v. Alford, |, 22 


re U. S.'651, 18 SCt 242, 42 L. ed. 
The Save ‘Union Pac. R. Co., 168 
wr. 8. 505, 18 SCt 167, 42 L. ed. 559; 


33. Emsheimer v. New Orleans, 
IB6VUS Shs 224 SCP Oi eA 6 aede 
1042; Cincinnati, etec., R. Co. v. Mc- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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must consist of ultimate facts, leaving nothing but 
a conclusion of law to be drawn.*4 | 

[§ 946] (38) Statement That Instruction Is De- 
sired. In order to invoke the exercise of the juris- 
diction of the supreme court in the instruction of 
the circuit court of appeals as to the proper de- 
cision of questions or propositions of law, the cer- 
tificate must show that the instruction of the su- 
preme court as to the proper decision of such 
questions or propositions is desired.®® 

[§ 947]. f. Necessity for Actual Division of 
Opinion. As a general rule, in order to authorize 
the consideration of a question certified, there must 
be an actual division of opinion, and if it appears 
upon the record that no such disagreement actually 
existed, the question will not be considered.*® 
.[§ 948] g. Necessity for Final Judgment. Under 
the act of June 1, 1872, no questions could be cer- 
tifiéd until after final judgment,*” and this is also 
the rule under the fifth section of the act of March 
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3, 1891.°° Under the sixth section of the act of 
March 3, 1891, the questions are certified up be- 
fore final judgment,*? and, when instructions are 
received as to the questions certified, the cause will 
be finally disposed | OL? 

[§ 949] h. Jurisdictional Amount. The original 
act of April 29, 1802, was always held to apply 
to material questions ‘of law arising in all eases, 
regardless of the amount in controversy,*! and the 
same was the case under the law of June 1, 1872;%? 
nor is there anything in the law of March 3, 1891, 
to change the rule in this regard. 

[§ 950] i. Composition of Court from Which 
Questions Are Certified. The division of opinion 
must arise between two judges *® who are competent 
to take part in the judgment. A case cannot be 
brought to the supreme court on a certificate of 
division between a judge who is qualified and one 
who is disqualified to take part in the judgment.** 


VI. PARTIES. 


[By WM, LAWRENCE CLARK] 


[§ 951] A. In General. The general rule with 
regard to parties is that every party to the record 
who may be directly affected in his interests or 
rights by a judgment on appeal or writ of error 
is entitled to be named or described in the appli- 


Keen, 149 U. S. 259, 13 SCt 840, 37 42. 
reed s"T25" Waterville v. Van Slyke, 
116 U. SP 699; 6 SCt 622, 29 L.. ed. 
lag Havemeyer v. Iowa County, 3 
Wail. (U. S.) 294, 18 L. ed. 38; U. S. 
v. Columbus City Bank, 19 How. 
(U. S.) 885; 15 L. ed. 662; eae Vv. 
Knox Ins. Co., 18 How. (U. Shi owe 
15 L. ed. 490. 43. 

34 Thus a statement of particular 


Union Nat. 


L. ed. 341; 
Insi,Coysan We 


[a] 


See Lawrence v. Nelson, 
U. S. 215, 12 SCt 440, 36 L. ed. 130; 
Bank v. 
Bank, 186 U.S... 223, 10 SCt 1013, 34 
Hosford v. Germania F. 
S..399, 8 SCt 1199, 32 
L. ed. 196; Dow v. Johnson, 100 U. S. 
158, 25 L. ed. 632. 
That the reason for the 
provision for certification of ques- 


cation or writ so as to be made a party thereto, 
and to have notice thereof and an opportunity 
of being heard and of defending his rights.4® All 
parties to the record who are interested in main- 


_taining the judgment or decree must, as a rule, be 


143 | ed. 933; Lewis v. Sittel, 165 Fed. 157, 
91 CCA 191; Grand Island, ete:, ip. 
Con Va Sweeney, 103 Fed. 343, 43 CCA 
255, 95 Fed. 396, 37.CCA 137; Hook 
v. Mercantile Trust Co., 95 Fed, 41, 
86 CCA 645; St. Louis United El. Co. 
v. Nichols, "91 Fed. 832, 34 CCA 90: 
Dodson v. Fletcher, 78 Fed. 214, 24 CCA 
69; Farmers’ L. & T. Co. v. McClure, 78 
Fed. 212, 24 CCA 66; Illinois Trust, 


Kansas City 


facts, in the nature of matters of 
evidence, upon which no decision can 
be made without inferring a fact 
which is not found, is not sufficient. 
Jewell v. Knight, 123 U. S. 426, 8 
Sct 193, 31 L. ed. 190; Sigafus v. 
Porter, 85 Fed. 689, 29 CCA 391. 

35. 
bins, 148 U.S. 266,13 SCt 594, 37 L. 
ed. 445. 

836. Colorado Cent. R. Co. v. White, 
101 U. S. 98, 25 L. ed. 860; Daniels v. 
Chicago, ete., R. Co., 3 Wall. (U. S.) 
250, 18 L. ed. 224; Webster v. Cooper, 
10 How. (U.S. 54, 18 L. ed. 325; U. 


S. v. Stone, 14 Pet. (U. S.) 524, 10 L. | 


ed) O72 In tUneSiov. Stone, 140PRet. 
CW'S.) 15245. 525, 10° da. ed: 572, it was 
said: “In some cases, where the 
point arising is one of importance 
... the judges of the circuit court 
have somtimes, by consent, certified 
the point to this court,’ as upon a 
division of opinion; when, in truth, 
they both rather seriously doubted, 
than © differed) about. it) >... They 
must be cases sanctioned by the 
judgment of one of the judges of 
this court, in his circuit.” 

87. Ex p. Clodomira Cota, 110 U.S. 
385, 4 SCt 35, 28 L. ed. 172; Ex p. Tom 
Tong, 108 UW. S.556; 2 SG@t 871, 27) dh. 
ed. 826; Bartholow, etc., Co. Banking 
House v. Randolph County School 
Trustees, 105 U. S. 6, 26 L. ed. 937. 

38. Baltimore, ete., Rw Co.) Vv. ein- 
terstate Commerce Comm., 215 U. S. 
216, 30 SCt 86, 54 L. ed. 164; May- 
nard v. Hecht, 151 U. S. 324, 14 SCt 
353, 38 L. ed. 179; Carey v. Houston, 
ete., R. Co., 150 U. S.-170, 14 SCt 63, 
37 L. ed. 1041; McLish v. Roff, 141 
We S='661,. 12S Cti18,935 Minced. +893: 

39. Sigafus v. Porter, 84 Fed. 430, 
28 CCA, 448; Andrews v. National 
Foundry, etc., Works, 77 Fed. 774, 23 
CCA 454, 36 LRA 139. 


40. Sigafus v. Porter, 84 Fed. 430, 
28 CCA 443. 
41. Dow v. Johnson, 100 U. S. 158, 


25 L. ed. 632. 


Columbus Watch Co. vy. Rob-» 


tions to the supreme court is to be 
found in the fact that the circuit 
court consisted of only two judges, in 
consequence of which, should they 
disagree, the division of opinion 
would remain and the question con- 
tinue unsettled, is pointed out in New 
Engiand Mar. Ins. Co. v. Dunham, 11 
Wall. Giese 1, 20 daaieds 905) Bix sp: 
Milligan, ao Wall. (Us8.)) 2),-18 Li. ed. 
281; Daniel, 6 Wheat. (U. S.) 
542, 5 Te Si 326 

44. U.S. v. Timholt, 105 U.S. 414, 
26 L. ed. 1077; Nelson v. Carland, 1 
How. (U. S.) 265, 1d ed. L265 U.S: 
v. Lancaster, 5 Wheat. (U. S.) 434, 
5 L. ed. 127. See also New England 
Mar. Ins. Co. v. Dunham, 11 Wall. 
GUN Sa)7 le e20iIn i ed.90. 

[a] Hence a certificate of ques- 
tions or propositions of law concern- 
ing which a circuit court of appeals 
desires the instruction of the su- 
preme court is irregular when a quo- 


rum of its members does not sit in} 


the case: Cincinnati, ete, R. Co.) v. 
McKeen, 149 U. S. 259, 13 SCt 840, 37 
L. ed. 725 (where it appeared that 
the case came on to be heard before 
the circuit judge and two district 
judges, the circuit justice not being 
in attendance or able at that time to 
attend and that one of said judges 
was unwilling to sit upon the final 
hearing, and, it appearing to the court 
that the appeal involved questions 
of great importance, it was ordered 
that these questions be certified to 
the supreme court for instruction. 
The supreme court held that this was 


irregular, and ordered the case dis- 
missed). 
45. U. S.—Beardsley v. Arkansas, 


ete.,, R. Cor Wb8aU., Si 123, 16° SCt 186, 
39 L. ed. 919; Sipperley v. Smith, 155 
U.S. 86, 15 SCt 15, 39 L. ed. 79; Davis 
v. Mercantile Trust Co.,7 Lo Zsa eS: 
590, 14 SCt 693, 38 L. ed. 563; Ingle- 
hart v. Stansbury, 151 U. S. 68, 14 
SCt 2387, 38 L. ed. 76; Hardee v. Wil- 
son; 146.0, S, 179,113 SCt, 39, 36 L. 


etc., Bank v. Kilbourne, 76 Fed. 883, 
22 CCA 599; Andrews v. National 
Fdy., ete., Works, 76 Fed. 166, 22 CCA 
110, 36 LRA 139. 

Ark.—Rucker Vi, State, 2:7 MArit 23% 
90 SW 151. 
eager .—Senter v. De Bernal, 38 Cal. 
See C.—Taylor v. Leesnitzer, 31 App. 

Ga.—Carey v. Giles, 10 Ga. 1; Har- 
rington v. Roberts, 7 Ga. 510; ‘Swaf- 
eee v. Shirley, 7 ‘Ga. A. 347, 66 SE 

lil.—Wuerzburger v. Wuerzburger, 
221 Ill. 277, 77 NE 419, 5 AnnCas 628 
and note; Cooke vy. Cooke, 194 Ill. 
225, 62 NE 536. 

Ind.—Trippeer Vv. Clifton) (173 ind: 
198, 97 NE 791, 89 LRANS 522 and 
note; Brown v. Brown, 168 Ind. 654, 
80 NE 535; New American Oil; etc., 
Cow we Troyer, 166 Ind. 402, 76 NE 
253, Ad NE 739: Swing v. Hill, 44 
Ind. . 140, 88 NE 721; Elwood State 
Ban Vv. Mock, 40 Ind. A. 685, 82 NE 
1003; Ehlers v. Hartman, 37 Ind. A. 
Cals Hee ANB D) ary Gye Helberg v. Doven- 
muehle, 37.Ind, “A. 377, 76 NEP 1020: 

Iowa.—Clayton v. Sievertsen, 115 
Iowa 687, 87 NW 412. 

Ky.—Miller v. Cabell, 81 Ky. 178, 


4 KyL 962. See also Adams V. Com., 
2 Bibb 242. 

Mass.—Porter vy. Rummery, 10 
Mass. 64. 

Mo.—Paxton v. Humber, 39 Mo. 
521. 


Okl.—Holdenville First Nat. Bank 


v. Jacobs, 26 Okl. 840,111 P 303; 
sone v. Paullin, 24 Okl. 636, 104 P 


Or.—Hamilton vy. Blair, 23 Or. 64, 
Sal Pa eis 


Co.,. 42> Tex; 162 

And see cases infra § 970. 

Citation or other process see infra 
§ 1302 et seq. 
eae of appeal see infra §§ 1319— 
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made parties to the appeal or proceeding in error, 
either as appellants or plaintiffs in error, or as 
appellees, respondents, or defendants in error,*® as 


46. U. S.— Lewis v. Sittel, 165 Fed. | 


Lov, OL CCA 191 fatie? Inds 60 2.e104 
SW 850]. 

Fla.—Rutan vy. Studebaker, 60 Fla. 
184, 53 S 938: 

Ga.—Capers v. Kirkpatrick,.98 Ga. 
260, 25 SE 488. 

Ind.—Trippeer v. Clifton, 178 Ind. 
198, 97 NE 791, 39 LRANS 522 and 
note; Capital Nat. Bank vy. Reid, 154 
Ind. 54, 55 NE 1023; McClure v. Shel- 
burn Coal Co., 147 Ind. 119, 46 NE 
349; Garside v. Wolfe, 135 Ind. 42, 34 
NE 810. 

Kan.—Richardson v. Greenwood 
Moy (ey IkGoiay Ay elayrts eayh)) Jeane 

La.—Treadwell’s Succ., 38 La. Ann. 
260. 

Okl:—Southwestern Surety, etc., 
Co. v. Hall, 40 (OKI. 4475. 139" P3805; 
Humphrey v. Hunt, 9 Okl. 196, 59 
PhO Tale 

Wash.—Smalley v. Laugenour, 30 
Wash. 312, 70 P 786. : 

And see other cases in preceding 
note. See also infra §§ 952 et seq, 
970 et seq. 

{a] In Indiana, (1) unless all par- 
ties adverse to the appellant in the 
court below are made appellees in 
the appellate court, the case cannot 
be determined on its merits. Kuhn v. 
American. Mut. L. Ins. Co., 160 Ind. 
356, 66 NE 890; Kreuter v. English 
Lake Land Co., 159 Ind... 372, 65 NE 
4, (2).All parties to the judgment 
must be made parties to the appeal. 
Owen: v. Dresback, 154 Ind, 392, 56 
NE 22, 848; Stults v. Gibler, 146 Ind. 
501, 45 NE 340; Ledbetter v. Win- 
chel, 142 Ind. 109, 40 NE 1065; In- 
man v. Vogel, 141 Ind. 138, 40 NE 
665; Benbow v. Garrard, 139 Ind. 571, 
39 NE 162; Bozeman v. Cale, 139 Ind. 
187, 35 NE 828; Gregory v. Smith, 139 
Ind.. 48, 38 NE 395; Concannon v. 
Noble, 96 Ind. 326; Hunderlock vy. 
Dundee Mortg., etc., Inv. Co., 88 Ind. 
139; Burns v. Singer Mfg. Co., 87 Ind. 
541; Douglay v. Davis, 45 Ind. 493; 
Sloan vy. Whiteman, 6 Ind. 434; Hold- 
erman v. Wood, 34 Ind. A. 519, 73 NH 
199; Anheuser-Busch Brewing Assoc. 
v. George, 14 Ind. A. 1, 42 NE 245; 
Cooper v. Peterson, 7 Ind. A. 411, 34 
NE 746. 

[b] In Washington, (1) under the 
provisions of a statute declaring that 
notice of appeal shall be served upon 
all parties who have appeared in the 
action or proceeding, all the parties 
who appeared in the action in the 
court below must be made parties 
to the appeal, either by joining there- 
in, or having notice thereof served 
upon them. Willard v. Fisher, 36 
Wash. 229, 78 P 917; Hinchman v. 
Point Defiance R. Co., 14 Wash. 171, 
44 P 152; Casey v. Oakes, 13 Wash. 
38, 42 P 621; Fairfield v. Binnian, 138 
Wash. 1, 42 P 632; Dewey v. South 
Side Land Co., 11. Wash. 210,39 P 
368; Johnson v. Lighthouse, 8 Wash. 
32) bi Py 40scbraders ) Ban kava ysO- 
kien,.5 Wash. 777, 32 P 744; Belling- 
ham Bay Nat. Bank v. Central Hotel 
Co., 4 Wash. 642, 30 P 671; Cadwell 
vy. North Yakima First Nat. Bank, 3 
Wash. 188, 28 P 365; Jones v. Sander, 
2 Wash. 329, 26 P 224. (2) And when 
eases have been consolidated and a 
single decree entered, the supreme 
court has no jurisdiction on appeal 
on failure to give notice to parties 
who have appeared in the action, al- 
though the rights of appellants and 
those upon whom notice has been 
served, in one of the constituent 
cases, can be determined without af- 
fecting the rights of parties not 
served. Cornell Univ. v. Denny Hotel 
@o,, 15 (Wash. 433,46) 22165453) 
Where an additional defendant was 
brought in by order in the court be- 
low as a necessary party, such de- 
fendant is a proper party upon ap- 
peal. Anderson v. Osborn, 62 Wash. 
400, 114 P 160. 


[c] On an appeal by persons not” 
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parties to the judgment all the par- 
ties must be cited. Escoubas vy. Cal- 
casieu Sulphur Min. Co,, 33 La... Ann. 
484, 

[ad] ‘Codefendant to whom appel- 
lant is directed to pay money.—Coop- 
er v. Cooper, 76 App. Div. 221, 78 
NYS’ 397. 

[e] Petitioner to have guardian of 
alleged incompetent appointed.—In re 
Welch, 108 Wis. 387, 84 NW 550. 

[f] Assignee in hankruptcy on 
appeal by creditor.—Mead vy. Platt, 
17 Fed. 509. 

[g] An assignee of a mortgagor 
is an “adverse party’? on an appeal 
by a mortgagor from an order deny- 
ing a motion to set aside a foreclos- 
ure sale when the amount of the bid 
is more than sufficient to pay the 
mortgage debt and foreclosure ex- 
penses. Vincent v. Collins, 122 Cal. 
3871, 00) 29% 

{h] Attorneys in proceedings to 
fix compensation for defending poor 
defendants should be made parties. 
Green Lake County v. Waupaca Coun- 
ty, 1138 Wis. 425, 89 NW 549. 

[i] A receiver (1) is in most ju- 
risdictions a proper party and en- 
titled to be served with notice, if he 
is affected by the judgment or de- 
cree. Illinois Trust, ete., Bank v. Kil- 
bourne, 76 Fed. 883, 22 CCA 599; 
Rache v. Stanley, 15 Utah 314, 49 P 
648; Pacific Coast Trading Co. v. Bel- 
lingham Bay Base Ball Assoc., 18 
Wash. 245, 51 P 382. See infra § 970. 
(2) But in Medynski v. Theiss, 36 
Or. 3397; 59) P 8st it awas held “that 
a receiver is not an “adverse party” 
but is a ministerial officer appointed 
by the court to carry out its orders, 
and need not be served with notice. 

[ij] A person at whose instance a 
receiver has been appointed, and who 
has urged the granting of an order 
authorizing the issue of certificates 
to pay indebtedness incurred in op- 
erating the property, is a necessary 
party to an appeal from the order. 
Standley v. Hendrie, etc.,’ Mfg. Co., 
2D) COlOsgo LO. OM Mee aloe 

[k] Proceeding to test validity of 
execution.— Where, in a _ statutory 
proceeding to test the validity of an 
execution issued on a judgment in a 
claim proceeding, the judgment is 
against four persons, and only two 
take writ of error to the judgment, 
and neither defendant in execution 
nor the claimant of the property in 
the claim proceeding is a party to 
the writ, it will be dismissed for 
want of necessary parties. Rutan vy. 
Studebaker, 60 Fla. 184, 53 S 9388. 

47. U. S.—Browning v. Boswell, 
209 Fed. 788, 126 CCA 512. 

Cal.—In re Pendergast, 143 Cal. 135, 
76 P 962. 
peng Si a goa v. Wakefield, 100 NW 

8. 
ar Oiaeige: v. Poor, 81 Ky./26; 4 Key 

N. Y.—Bemis v. Huntington, 15 
App. Div. 627, 44 NYS 439; Brown v. 
Evans, 34 Barb. 594; Gilchrist v. Rea, 
9 Paige 66. 

Okl.—Zeimann y. Bennett, 39 Okl. 
344, 134 P 1124; Wiley vy. Gobb, 38 
Okl. 71, 131 P 1098; Hennessey First 
Nat. Bank v. Harding, 85 Okl. 650, 
130 P 905; Middleton v. Escoe, 35 
Okl. 646, 130 P 905; Hawkins v. Haw- 
kins, 35 Okl. 641, 130 P 926; Chicka- 
sha Light, etc., Co v. Bezdicheck, 33 
Okl. 688. 126 P 821. 

Or.—Hamilton yv. Blair, 23 Or. 64, 
Bal IEF YA 

And see cases infra § 970. 

[a] County. — Stuller v. Baker 
County, 30 Or. 294, 47 P 705 (an ap- 
peal from a judgment enjoining the 
levy of a tax to pay county warrants 
alleged to have been illegally issued). 

[b] Heirs.—McIntyre v. Clemans, 
(lowa) 79 NW 369. 

[c] Legatees and devisees.—Eng- 
land v. McLaughlin, 35 Ala, 590; In 
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must also those whose rights will necessarily be 
affected by any modification or reversal of the 
judgment or decree appealed from.** 


But in most 


re Scott, “124 "Cale oil aie Pisooes 
Strang v. Hillsdale Cir. Judge, 108 
Mich. 227, 65 NW 968. 

[d] Administrator of deceased 
mortgagor.—Barnhart vy. Edwards, 
111 Cal. 428, 44 P 160 (where the 
judgment provided that any deficiency 
should be paid out of the estate). 

[e] Newly appointed guardian.— 
In re Medbury, 48 Cal. 88 (on appeal 
by the guardian removed). 

[f{] Mortgagor or mortgagee. — 
Davis v. Mercantile Trust Co., 152 
U. S. 590, 14 SCt 693, 38 I. ed. 563 
(on appeal by the purchaser at the 
foreclosure sale). 

{g] Mortgagees.—Risser vy. Dun- 
gan, 34 Ind. A. 373, 71 NE 974 (whose 
mortgage the holders of judgment 
liens seek to subordinate to such 
liens). 

[h] Wendor and warrantor.—Chase 
v. Christenson, 92 Iowa 405, 60 NW 
640. See also Massie vy. Louque, 109 
a. (69, 33 S 764. 

[i] Interveners.—(1) Kidder v. 
Fidelity Ins., etc., Co., 105 Fed. 821, 
44 CCA 593; Miller v. Richards, 83 
Cal. 5638; ) 23) /P) 986.) dindebaunaeaye 
Coale, (lowa) 99 NW 162; Old Nat. 
Bank v. O: K. Gold Min. Co., 19 Wash. 
194, 52 P 1065; Gray’s Harbor Com- 
mercial Co. v. Wotton, 14. Wash. 87, 
43 P 1095 (although no formal order 
was made allowing an intervention). 
(2) But one who has not had leave 
to intervene need not be served with 
notice of appeal. Wiseman y. Hast- 
man, 21 Wash. 163, 57 P 398. 

_ [3] Parties filing a remonstrance 
in a proceeding to appoint viewers.— 
In re Wilson, 51 SW 149, 21 KyL 231. 

[k] Garnishees. — (1) Sohl_ vy. 
Evans, 29 Ind. A. 634, 62 NH. 84; 
Greenman v. Melbye, 78 Minn. 361, 81 
NW 21. (2) A garnishee is a neces- 
sary party to a writ of error seeking 
to review the action of the trial court 
in discharging such garnishee. Hen- 
nessey First Nat. Bank y. Harding, 
35 Okl, 650, 130 P 905. 

[1] Creditors (1) with claims 
fixed and adjudicated by the decree. © 
Bloomingdale v. Watson, 128 Fed. 
268, 62 CCA 600; Mascari’s Suce., 105 
rLa. 322, 29 S 718. (2) Creditors paid 
on distribution. Treadwell’s Succ., 38 
| La. Ann. 260. (3) Creditors in insol- 
vency who have opposed the assign- 
ee’s claim for compensation. Davis v. 
Swedish-American Nat. Bank, 78 
Minn. 408, 80 NW 953, 81 NW 210, 79 
AmSR 400. (4) In a suit to adminis- 
ter the assets of an insolvent corpo- 
ration and to determine the exist- 
ence and priority of an alleged lien, 
the general rule that all parties di- 
rectly interested must be cited as 
parties to an appeal to the circuit 
court of appeals extends to general 
creditors. Browning v. Boswell, 209 
Fed. 788, 126 CCA 512. 

[m] Sienors.—Boyd v. Stuttgart, 
ete.) Ra Col, 84 hed. 92 8MOCA IO G2= 
Gray v. Havemeyer, 53 Fed. 174, 3 
CCA 497; Hibernia Sav., etc., Soc. v. 
Lewis, 111 Cal. 519, 44 P 175. 

[n] Sureties. — (1) Generally. 
Lange v. Fritze, (Tex. Civ. A.) 53 SW . 
583; Carstens v. Gustin, 18 Wash. 90, 
50 P 933. See also supra § 968. (2) 
Sureties on forthcoming bond. Car- 
stens v: Gustin, 18 Wash. .90, 50 P 
933. (8) Sureties on a cost bond. 
Pierce v. Commercial Inv. Co., 381 
Wash. 655, 72 P 473. (4) Surety in 
injunction. Matta v. Gayle, 10 la. 
Ann. 347. (5) Cosurety: . Fisher <y. 
Chaffee, 96 Towa 15, 64 NW 662. 

{o] Purchasers at judicial sales. 
—(1) Davis v. Mercantile Trust Co,, 
152 U. S. 590, 14 SCt 693, 38 Lied: 
563; Milwaukee, ete., R. Co. v. Sou- 
ter, 2. Waill.. \CUBUS:)/ 609.2 sTed: 
886; Phillips v. Keel, 72 SW 272, 24 
KyL 1752; Kells v. Nelson-Tenney 
Lumber Co., 74 Minn. 8, 76 NW 790. 
(2) Where the purchaser of prop- 
erty is not a party to the appeal, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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jurisdictions the rule does not apply to persons 
who are not parties to the action, proceeding, or 
judgment,*® or to persons who, even though they 
may have been parties below, have no interest 
in the appeal or proceeding in error and who will 
While the general rule 
is that all parties to the record should be made 
parties to an appeal, the question is one for the 
final determination of the appellate court.°° 

It has been laid down as a 
general rule in numerous cases that parties who 
have suffered a default need not be made parties 


not be affected thereby.*® 


Parties in default. 


the orders confirming sale and order- 
ing deed cannot be reviewed. Ball v. 
Poor, 81 Ky. 26, 4 Kyl 746. 

p] Qn an appeal by defaulting 
aefendants the court cannot take ju- 
risdiction when notice was not served 
on other defendants whose interests 
would be affected if the appeal were 
successful. Bowering y. Adams, 126 
Cale Goo; 4oo) P34 

{q] In an action of partition all 
‘are actors or plaintiffs, each against 
each and all others, and on an ap- 
peal it is necessary that notice of 
appeal should be served upon all the 
parties respondent. Reed v. Allison, 
61 Cal. 461. 

48. See infra § 970. 

49. See infra § 970. But compare 
rule in some states as stated supra 
note 46. 

50. Powell v. Yearance, 73 
Haq. 117, 67 A 892. 

51. U. S.—Winters v. U. S., 207 
wy. S.° 564, 28 SCt 207, 52 Li. edi 340 
{aff 148 Fed. 684, 78 CCA 546]. 

Cal.—McKeany v. Black, 46 P 381; 
Randall v. Hunter, 69 Cal. 80, 10 P 
130. 

Ind.—Kaufman vy. Preston, 158 Ind. 
361, 68 NE 570. Compare cases infra 
note 52. 3 

Iowa.—Bonnot Co. v. Newman, 108 
Iowa 158, 78 NW 817. 

Mont.—Oleson v. Wilson, 20 Mont. 
544, 52 P 372, 68 AmSR 639. 

N. Y. — Garnsey v. Knights, 1 
Thomps. & C, 259. 

Or.—In re Mendenhall, 43 Or. 542, 
72 P 318, 73 P 1033; U. S. Investment 


Corp. v. Portland Hospital, 40 Or. 
523, 64 P 644, 67 P 194, 56 LRA 627. 

Wash.—Home Sav., etc., Assoc. v. 
Burton, 20 Wash. 688, 56 P 940; 


Snohomish County v. Ruff, 15 Wash. 
637, 47 P 35, 441. 

[a] Injunction.—Those defendants 
in a suit to enjoin the diversion 
of water who have defaulted and 
against whom a decree pro confesso 
has been entered are not necessary 
parties to an appeal from a decree 
granting a permanent injunction, 
taken by answering defendants who 
justified by counter rights and sub- 
mitted those rights for judgment. 
Winters v. U. S., 207 U.-S. 564, 28 
SCt 207, 52 L. ed. 840 [aff.148 Fed. 
684, 78 CCA 546]. 

[b] In an action to foreclose a 
mortgage made by trustees who have 
defaulted in the suit, the trustees 
are not adverse parties in an appeal 
by the beneficiary from a decree or- 
dering a sale. Alliance Trust see Me 
o 


©’ Brien, 32) Ors 333,750) P 801, 
640. 
52. Under a statute requiring all 


parties to the judgment to be made 
parties to the appeal see Michigan 
Mut. L. Ins. Co. v. Frankel, 151 Ind. 
534, 50 NE 304; Hunderlock v. Dun- 
dee Mortg., ete., Inv. Co., 88 Ind. 139; 
Herzoge v. Chambers, 61 Ind. 333; 
Canaday v. Yager, 33 Ind. A. 623, 71 
NE 977. See Midland R. Co. v. St. 
Clair, 144 Ind. 363, 42 NE 214; Lee 
v. Mozingo, 143 Ind. 667, 41 NE 454. 

53. [a] When their interests are 
directly involved in appeal.—Ameri- 
can L. & T. Co. v. Clark, 83 Fed. 230, 
2 CCA. 522. 

[b] Principal and surety. — Al- 
though a principal has made default 
in a suit on a joint obligation with 
sureties, a successful defense on the 


N. J.- 
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merits by the sureties inures to ‘his 
benefit, and he is an adverse party 
entitled to notice on an appeal by 
plaintiff. Jackson County vy. Bloom- 
er, 28) Ors 110) 44° P1930, 

54. Persons entitled to appeal or 
maintain proceeding in error see su- 
pra § 464 et seq. 

55. U. S—Maytin v. Vela, 216 U. 
S. 598) 80) S€t 439, 54° uy ed. 632; 
Davis v. Mercantile Trust Co., 152 
Unis. 2590) T4ISCt 6935138 dharedsis6or 
Downing v. McCartney, 131 U. S. ap- 
pendix xeviii, 19 L. ed. 757; Shannon 
v. Cavazos, 131 U. S. appendix 1xxi, 
15, ed: 929; Johnson vy. Trust, Co, 
of America, 104 Fed. 174. 

Ala.—Sellers v. Smith, 143 Ala. 566, 
39 S 356. 
aio, C.—Godfrey v. Roessle, 5 App. 

Ga.—Western Union Tel. Co. v. 
Griffith, 111 Ga. 551, 36 SEH 859; Bird 
v. Harris, 63 Ga. 433. See also Geor- 
gia Trust Co. v. Sessions, 136 Ga. 862, 
72 SE 347. 

Ill.—Christy v. Marmon, 163 Ill. 
225, 45 NE 150; Lyons v. Hammond 
BN. Co., 132 Hk At 617, 

Ind.—Newman y. Gates, 165 Ind. 
171, 72 NE 6388, 6 AnnCas 649; Rich 
Grove Tp. v. Emmett, 163 Ind. 560, 72 
NE 543; Smith vy. Fairfield, 157 Ind. 
491, 61 NE 560; Stults v. Gibler, 146 
Ind. 501, 45 NE 340; Belk v. Fossler, 
42 Ind. A. 480, 85 NE 990; Holderman 
Ve Wi0Od,. 34 Indi Ay 4519, 732 NOR 
199; Burns v. Huntertown Cemetery 
Church Trustees, 31 Ind. A. 640, 68 
NE 915; Booker vy. Killion, 29 Ind. A. 
196, 64 NE 101; Anderson Glass Co. 
v. Brakeman, (A.) 45 NH 193; Perry 
v. Botkin, 15 Ind. A. 83, 42 NE 964. 
. T.—Lewis v. Sittle, 7 Ind. T. 
104 SW 850; Faulkner v. Hutch- 
ins, 6 Ind. T. 442, 98 SW 153. 

Kan.—Daughters v. German-Amer- 
ican ins, “Coie rkdant VAG? 456, 62): P 
one Miller v. Pickering, (A.) 61 P 
O75: 


Ky.—Arnett v. McGuire, 67 SW 60, 
W3) Kyl 2319: 

Okl.—Seibert v. Okeene First Nat. 
Bank, 25 Okl. 778, 108 P 628. 

R. I.—Bassett v. Loewenstein, 22 
RR. 1. 4683 480A 5895223 RR. DT, 24, 490A 
41 


And see generally supra § 951; in- 
fra §§ 956, 966 et seq. 

[a] Reason of rule may be found 
stated in Jaques v. Cesar, 2 Saund. 
100, 85 Reprint 776; 2 Tidd Pr. 10538. 

[b] Ina partition suit part of de- 
fendants filed a cross complaint 
claiming all the land against their 
codefendants and plaintiff, and ob- 
tained a decree in their favor. Upon 
an appeal by plaintiff from the de- 
cree it was held that his codefend- 
ants to the cross complaint should 
have been made coappellants, and his 
failure to do this rendered the appeal 
subject to dismissal. Benbow v. Gar- 
rard, 139 Indy 571,39 NE 162. 

[e] The surety on an injunction 
bond or an appeal bond in the court 
below, against whom judgment has 
been rendered, should be made a 
party to an appeal or writ of error. 
Lamar v. Grier, 3 Ga. 121; Coffee v 
Newsom, 2 Ga. 439. See also Psal- 
monds v. Barksdale, 3 Ga. 584. But 
see apparently contra Johnson v. 
Wilson, 68 Ga. 290. And see 
Crawford -v. Jones, 65 Ga. 523; 
Stump vy. Sheppard, Cooke (Tenn.) 
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to an appeal,>! but statutes >? and special circum- 
stances sometimes require this to be done.°? 

[§ 952] B. Appellants or Plaintiffs in Error >* 
—l. Proper and Necessary Parties—a. In General. 
When one of two or more plaintiffs or defendants 
against whom a judgment or decree has been ren- 
dered appeals or sues out a writ of error, he may 
and usually must join his coplaintiffs or codefend- 
ants as appellants or plaintiffs in error, and upon 
the trial they may unite with him and assign error, 
or they may sever and be heard in defense of 
the judgment or decree.®° 


190 (where it is said that usage and 
praétice have sanctioned the idea in 
appeals that the principal acts as an 
agent of his securities in the steps 
which are necessary to be taken, The 
court will therefore presume that 
when the principal obtains an appeal 
it is for his securities as well as for 
himself. While it would be more 
regular for the suit to appear in the 
higher court in the name of the prin- 
cipal and securities,:it is sufficient 
if it appears in the name of the prin- 
cipal alone. The securities appearing 
upon the record, judgment may be 
rendered against them if necessary). 

[d] Where, on the trial of twa 
foreclosure suits, brought by differ- 
ent parties against the same defend- 
ant and consolidated, it was adjudged 
that both mortgages were invalid, 
but only one of plaintiffs appealed, 
making his coplaintiff an appellee to- 
gether with defendant, and both 
plaintiffs assigned as sole error the 
conclusion against the validity of 
their respective mortgages, it was 
held that the failure to make both 
plaintiffs appellants was a ground 
for dismissing the appeal. Smith v. 
Wells Mfg. Co., 144 Ind. 266, 43 NE 
131. And see Lee v. Mozingo, 143 
Ind. 667, 41 NE 454; Gregory v.- 
Smith, 139 Ind. 48, 38 NE 395. a 

fe] In Mississippi it has been 
held that the rule requiring all ,par- 
ties to a judgment at law to join in 
prosecuting a writ of error doés not 
apply to the decrees of chancery and 
probate courts. Thompson v. Toom- 
er, 50 Miss. 394; Overstreet v. Train- 
er, 24 Miss. 484. : 

[f] Term and vacation appeals.— 
(1) In some jurisdictions a distinc= 
tion is made between appeals taken 
during the term at which the decree 
or judgment sought to be reversed is 
rendered and those taken during va- 
cation. Jn the former case it is not 
necessary to make all the coparties 
below parties to the appeal (Trippeer 
Ven Clifton, Lis) tid? Soi8y Oe Niaod= 
389 LRANS 522; Owen County Coun- 
cil v. State, 175 Ind. 610, 95 NE 253: 
Ward v. Yarnelle, 173 Ind. 535, 91 
NE 7; Pein v. Miznerr, 170 Ind. 659, 
84 NE 981; Keiser y. Mills, 162 Ind. 
366, 69 NIX 142; Gunn v. Haworth, 159 
Ind. 419, 64 NE 911; Roach v. Baker, 
145 Ind. 330, 43 NE 932, 44 NE 303: 
Morton v. Gaffield, 48 Ind. A. 172, 95 
NE 593; Baltes Land, etc., Co. v. Sut- 
ton, 32 Ind. A. 14, 69 NE 179; Evans 
v. Odem, 30 Ind. A. 207, 65 NE 755; 
Coco v. Thienman, 25 La. Ann. 236; 
Sevier v. Sargent, 25 La. Ann. 220. 
See also Francis vy. Lavina, 26 La. 
Ann. 311), (2) while in the latter 
the general rule, as above stated, ap- 
plies in all its force (Souers vy. Wal- 
ters, 178 Ind. 599,199 NE 1002; Trip- 
DOCK Uv. Clutton els dndee 9 Sea OrmuNies 
791, 39 LRANS 522; Marshall v. Mat- 
son, 171 Ind. 238, 86 NE 339; Brown 
v. Brown, 168 Ind. 654, 80 NE 535; 
Newman v. Gates, 165 Ind. 171, 72 NEY 
638, 6 AnnCas 649 [app dism 204 U. 
S..89, 27 SCt 220, 51° Li. ed) 885]: Rich 
Grove Tp. v. Emmett, 163 Ind. 560, 
72 NE 543; Haymaker v. Schneck, 
160 Ind. 4438, 67 NE 181; Gunn v. 
Haworth, 159 Ind. 419, 64 NE 911; 
Mellott v. Messmore, 158 Ind. 297, 63 
NE 451; Brown v. Sullivan, 158 Ind. 
224, 63 NE 3802; Smith y. Fairfield, 
157 Ind. 491, 61 NE 560; Goodrich v. 
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[§ 953] b. Nominal or Useless Parties. The 
omission to join nominal and useless parties will 
not deprive the real party in interest of his right 
to have the question reéxamined on its merits by 


the appellate court.°® 


[§ 954] 2. Separate Proceedings by One or More 
While, as a general rule, 
all coparties should be joined in an appeal or writ 
of error,>? this rule, sometimes by express statutory 
provision, does not preclude any one or more of 
them from prosecuting an appeal where they alone 


1 


Coparties—a. In General. 


Stangland, 155 Ind. 279, 58 NE 148; 
Owen v. Dresback, 154 Ind. 392, 56 
NE 22, 848; McKee v. Root, 153 Ind. 
314, 54 NE 802; Michigan Mut. L. 
Ins. Co. v. Frankel, 151 Ind. 534, 50 
NE 304; Crist v. Wayne Internation- 
al Bldg., etc., Assoc., 151 Ind. 245, 51 
NE 368; Lowe v. Turpie, 147 Ind. 
652, 44 NE 25, 47 NE 150, 37 LRA 
233; Stults v. Gibler, 146 Ind. 501, 45 
NE 340; Hartwig v. Schiefer, (Ind.) 
45 NE 69; McCaslin v. Winfield, 54 
Ind. A. 445, 103 NE 72; Mascari v. 
Hert, 52 Ind. A. 345,°100 NE 781; 
Continental Ins. Co. v. Gue, 51 Ind. 
A. 232, 98 NE 147; Hernly v. Pierce, 
42 Ind. A. 603, 86 NE 443; Belk v. 
Fossler, 42 Ind. A. 480, 85 NE 990; 
National Surety Co. v. Button, 41 Ind. 
A. 301, 88 NE 644; Kemp v. Prather, 
36 Ind. A. 382, 75 NE 673; Smith v. 
Peters, 35 Ind. A. 118, 72 NE 1103; 
Hewitt v. Mills, 27 Ind. A. 218, 60 NE 
1098; Day v. Ganung, 26 Ind. A. 698, 
60 NE 951; Everett v. Fouts, 26 Ind. 
A. 658, 60 NE 454). (3) The fact 
that appellant’s rights had been as- 
serted by answer and cross complaint 
did not alter the case. Haymaker 
v. Schneck, 160 Ind. 443, 67 NE 181. 
Compare Peoria First Nat. Bank v. 
Farmers’, etc., Nat. Bank, 171 Ind. 
323, 84 NE 1077, 86 NE 417. (4) But 
on an appeal taken in vacation ap- 
pellant need not join as coappellants 
persons who were merely coparties 
to the action, and not coparties to 
the judgment, since only the latter 
are referred to by the statute pro- 
viding that a part of several parties 
may appeal, but that those appeal- 
ing must serve notice on all the 
other parties. Lowe vy. Turpie, 147 
InNdugope, 04 INE 150 nS pmRAY 233. 
(5‘) And where defendant recovered a 
judgment against complainant, to 
which cross complainants were not 
parties, and there was also a judg- 
ment that cross complainants take 
nothing, and that defendant recover 
of them his costs, to which com- 
plainant was not a party, it was held 
that cross complainants were not 
joint judgment defendants with com- 
plainant, so as to require him, in a 
vacation appeal, to make them coap- 
pellants. Zimmerman y. Gaumer, 152 
Ind. 552, 538 NE 829. 

Who need not be made parties see 
supra § 951. 

Summons and severance see infra 
§ 962 et seq. 

. U. S.—Norwich, ete., R. Co. v. 
Johnson, 15 Wall. 8, 21 L. ed. 118; 
U. S. v. Exploration Co., 203 Fed. 387, 
121 CCA 491; Galveston, etc., R. Co. 
v. House, 102 Fed. 112; Mercantile 
TRUSE ICO. -Kanawhag CLC bw Coe 
58 Fed. 6, 7 CCA 3. 

D. C.—Raub v. Masonic Mut. Relief 
Assoc., 14 D. C. 68. 

Ga.—Western Union Tel. Co. v. 
Griffith, 111 Ga. 551, 36 SE 859; De 
Vaughn v. Byrom, 110 Ga. 904, 36 SE 
267; Mohr-Weil Lumber Co. vy. Rus- 
sell, 109 Ga. 579, 34 SE 1005. 

Ill.—Wuerzburger v. Wuerzburger, 
221 Ill. 277, 77 NE 419, 5 AnnCas 628 
and note. 

Ind.—New American Oil, etc., Co. 
v. Troyer, 166 Ind. 402, 76 NE 253, 
77 NE 739; Polk v. Johnson, (A.) 76 
NE 634. 

Mo.—Gray v. Dryden, 79 Mo. 106. 

N. M.—Albuquerque y. Zeiger, 5 N. 
M: 518, 25 P 787. 
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parties to join. 


as i a ae 
[$§ 953-954 


are affected by the judgment or decree complained 
of, or where the interests of the parties are sep-: 
arate, or upon the failure or refusal of their co- 


Usually, although not invariably,, 


it is required that notice shall be served upon the 


join.°® 
Okl.—Love v. Cavett, 26 Okl. 179, 
09 P 558. 


See also infra § 970. 

[a] Mere conduit for conveyance 
of title—One made a party defend- 
ant merely because he was a conduit 
through which title to lands in con- 
troversy passed to the real defend- 
ants, and who, as shown by the rec- 
ord, had no interest in the suit need 
not be joined in an appeal. U.S. v. 
Exploration Co., 203 Fed. 387, 121 
CCA 491. 

[b] An unnecessary and improper 
party in the court below need not be 
made a party to a proceeding in er- 
ror. Howard v. Levering, 8 Oh. Cir. 
Ct. 614, 4 Oh. Cir. Dec. 236. And see 
Culver v. Mullally, 94 Ga. 644, 21 SE 
895 (where it was held that a co- 
plaintiff, forced upon the original 
plaintiff by illegal amendment, was 
not a necessary party to a writ of 
error, more especially if he dis- 
claimed at the trial all ownership 
and interest in the subject matter of 
the litigation and asserted no inter- 
est whatever relatively to either 
party). 

{c] A defendart against whom no 
judgment has been rendered need not 
be joined as an appellant with his 
codefendant. Watkins v. Vrooman, 51 
Hun 175, 5 NYS 172 [rev on other 
grounds 123 N. Y. 211, 25 NE. 322]. 
To same effect Coe v. Turner, 5 Conn. 
86; Berghoff v. McDonald, 87 Ind. 
549; Waster v: Severin, 78 Ind. 540; 
Hammon v. Sexton, 69 Ind. 37. See 
also supra § 951. 

[d] Persons not parties to the 
judgment below cannot properly be 
joined in a writ of error. Gary v. 
Wood, 4 Ala. 296; Adams v. Robin- 
son, Minor (Ala.) 285. And see supra 
§ 951. ; 

[e] A railroad company which is 
hopelessly insolvent and practically 
defunct, and all of whose property, 
rights and franchises have been 
transferred to a purchaser at a fore- 
closure sale, is not a necessary party 
to an appeal by such purchaser from 
a decree distributing the proceeds. of 
the sale. Galveston, ete., R. Co. v. 
House, 102 Fed. 112. 

57. See supra § 952; infra § 966 et 
seq. 

58. U. S.—Alsop v. Conway, 188 
Fed. 568, 110 CCA 366 [certiorari den 
223 U. S. 720, 32 SCt 523, 56 L.. ed. 
629]; Love v. Export Storage Co., 143 
Fed. 1, 74 CCA 155; Loveless v. Ran- 
som, 107 Fed. 626, 46 CCA 515. 

Ala.—Dickens v. Dickens, 174 Ala. 
305, 56 S 806; Washington v. Arnold, 
167 Ala. 448, 52 S 463; Prestridge v. 
Wallace, 155 Ala. 540, 46 S 970; Ex 
p. Webb, 58 Ala. 109; Garlick v. 
Dunn, 42 Ala. 404; Montgomery vy. 
McCabe, 6 Ala. A. 559, 60 S 456. 

Cal.—In re Bell, 157 Cal. 528, 108 
PrA9 Te 

Colo.—Christy v. Campbell, 36 Colo. 
261, 87 P 548; Stratton v. Midland 
Terminal R. Co., 32 Colo. 493, 77 P 
247; Davidson v. Jennings, 27 Colo. 
187, 60 P 354, 88 AmSR 49, 48 LRA 
340. 

Conn.—Brockett v. Fair Haven, etc., 
R.2Co5 3 Conn 428, (47S 165 cae 
v. Turner, 5 Conn, 86. 

D. C.—Taylor v. 
App. 92. 

Fla.—Lukens Gulf Cypress Co. v. 


Leesnitzer, 31 


parties not appealing, and that they must be desig- 
nated as appellants or plaintiffs in error in the 
petition or writ, in order not only that the record 
may be identified but also to prevent their subse- 
quently taking an appeal in case of their refusal to 


Cochran, 65 Fla. 305, 61 S 630; Jack- 
sonville, ete, R., etc., Co. v. Brough- — 
ton, 38 Fla. 139, 20 S 829. 

Ga.—East Atlanta Land Co. v. 
Mower, 138 Ga. 380, 75 SE 418; Hin- 
ing v. Georgia R., etc., Co., 133 Ga. 
458, 66 SE 237; Connally v. Rice, 77 
Ga. 312; Ruffin v. Paris, 75 Ga. 653; 
Kerr v. Holder, 13 Ga. A. 9, 78 SE 
682. See also Patterson v. Barrow, 
99 Ga. 166, 25 SH 398. Compare Pat- 
pereen v. Barrow, 99 Ga. 166, 25 SE 


jo t2Alexander v. Leland, 1 Ida. 


Ill.—Thorp v. Thorp, 40 Ill. 113. 

Ind.—Marshall v. Matson, 171 Ind. 
238, 86 NE 339; Pritchett v. Mc- 
Gaughey, 151 Ind. 638, 52 NE 397. 

Iowa.—Barlow v. Scott, 12 lowa 63 
(construing Code [1897] § 4111 et 


seq). 


La.—Hackley State Bank v. Magee, 
128 La. 1008, 55 S 656. 

Md.—Alexander v. Worthington, 5 
Md. 471; Barnes v. Dodge, 7 Gill 109. 

Mich.—Detroit Soe. for Study & 
Prevention of Tuberculosis v. Detroit 
Soe. for Study & Prevention of Tu- 
berculosis, 167 Mich. 97, 132 NW 545; 
ee v. Wayne Cir. Judge, 36 Mich. 

Miss.—Thompson v. Toomer, 50 
Miss. 394; Saunders v. Saunders, 49 
Miss. 327. 

Mo.—Gray v. Dryden, 79 Mo. 106; 
Home Sav. Bank v. Traube, 6 Mo. A. 
221 [rev on other grounds 75 Mo. 
199, 42 AmR 402]. 

Mont.—Cummings v. Reins Copper 
Co., 40’ Mont. 599, 107 P 904; Spo- 
Kane, etc., Co. v. Beatty, 87 Mont. 342, 
OG ee C2669 SoS. 

N. J.—Peer v. Cookerow, 14 N. J- 
Kq. 361. 

N. Y.—Brown v. Richardson, 27 N. 
Y. Super. 603; Fenner v. Bettnar, 22 
Wend. 621; Peo. v. Judges Yates C. 
Pl., 1 Wend. 90. 
roy C.—Smith vy. Calloway, 35 N. C. 

Okl.—Weisbender v. Caddo County 
School Dist. No. 6, 24 Okl. 173, 103 
P 639. See Ft. Smith, etc., R. Co: v. 
Wilson, 33. Okl. 280; 124 RP 9485 
Hughes v._ Rhodes, 25 \Okl. 172, 105 
Pep Oven 

Or.—Cox v. Alexander, 30 Or. 438, 
46 P 794. 

Pa.—Bonner v. Campbell, 48 Pa. 
286; Finney v. Crawford, 2 Watts 
294; Gallagher v. Jackson, 1 Serg. & 
R. 492. 

Tex.—Wiederanders v. State, 64 
Tex. 133; McDonald v. Denton, (Civ. 
A.) 132 SW 823; Taylor v. Davidson, 
(Civ. A.) 120 SW 1018; Gooch v. Par- 
ker, 16 Tex. Civ. A. 256, 41 SW 662. 

Va.—Purcell v. McCleary, 10 Gratt. 
(51 Va.) 246. 

Wash.—Garrison vy. 
Wash. T. 489. 

And see supra § 951; infra § 961. 

In Indiana see supra § 952 note 46. 

[a] Statute not retroactive.— 
ieee v. Dickens, 174 Ala. 305, 56 

[b] Notice to coparty unneces- 
sary.—Under some statutes any one 
or more coplaintiffs or codefendants 
may appeal alone, and no notice is re- 
quired to be given to anyone but the 
opposite party and the clerk. Brown 
v. Richardson, 27 N. Y. Super. 603; 
Mattison v. Jones, 4 E. D. Smith (N. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 955] b. Appeal or Writ Maintainable by 
Only a Part of Coparties. When only less than the 
full number of coappellants or coplaintiffs in error 
can maintain the proceedings, the others should 
be dismissed without prejudice to those who may 
maintain the proceedings.®® 

[§ 956] ¢. Joint Liability or Joint Interest—(1) 
In General. In some jurisdictions where ‘a judg- 


-ment or decree is rendered against parties jointly 


liable, or having a joint interest in the subject 
matter of the litigation, one of the parties may ap- 
peal or sue out a writ of error, although his ¢o- 
parties do not join.°° The general rule, however, 
requires a joinder in such a ease,*! unless there is 
a statute to the contrary or the case falls within 
some exception to the rule.®? Statutory appeals, 
unless they are such as follow the practice on writs 
of error, or unless the statute expressly requires 
it, are not subject to the rule of joinder;®* and any 
party may appeal the whole cause whether the judg- 
ment against him is joint or several, when a stat- 
ute provides that ‘‘any party’’ aggrieved may ap- 
peal,®* or that an appeal shall be allowed of course 
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[§ 957] (2) Effect of Separate Appeal. Where 
there has been a joint judgment or decree against 
several, the effect of an appeal or writ of error 
by one or more, when it is permitted, without the 
concurrence of their coparties, is to carry up the 
whole case, and a reversal will inure to the benefit 
of all.°® It is otherwise where the judgment is 
several, so that it will be reversed only as to the 
party appealing.®* 

[§ 958] d. Judgment against One or More Only. 
Where a judgment or decree is rendered against 
a part only of coplaintiffs or codefendants, an 
appeal or writ of error may and should be prose- 
cuted only in the names of those prejudiced, and 
where those not prejudiced are joined therein, the 
petition or writ will generally be dismissed.*® 

[§ 959] e. On Refusal of Coparties to Join in or 
Prosecute. Where one or more of the coplaintiffs 
or codefendants refuse to join in or prosecute an 
appeal or writ of error in which they should all 
unite, upon notice or process regularly served, or, 
after having perfected the appeal, abandon it, the 
others may prosecute the proceedings alone.®® 


from any judgment or decree.® 


Y.) 427, 9 HowPr 152. See also De- 
troit Soc. for Study & Prevention 
of Tuberculosis v. Detroit Soc. for 
Study & Prevention of Tubercu- 
losis, 167 Mich. 97, 132 NW 545. And 
see infra § 1319 et seq. 

[c] Denial of new trial.—Under 
Rey. Codes § 7097 et seq, authorizing 
a party aggrieved to appeal in cases 
prescribed, and authorizing an ap- 
peal from an order granting or re- 
fusing a new trial, either of two de- 
fendants jointly moving for a new 
trial may appeal from the order de- 
nying it. Cummings v. Reins Cop- 
per Co., 40 Mont. 599, 107 P 904. 

[d] Withdrawal by acting appel- 
lant.—In Bonner v. Campbell, 48 Pa. 
286, the record showed that the ap- 
peal from the award of arbitrators 
was by all of defendants, although 
only one of them acted in taking it. 
The recognizance entered into by that 
one recognized all, and, after the ap- 
peal, the record showed all as the 
subjects of the orders of the court 
for the payment of costs. Subse- 
quently defendant who acted in tak- 
ing the appeal undertook to withdraw 
it on the ground that he was the only 
appellant. This withdrawal the court 
vacated as to the other defendants, 
and the case went to trial between 
them and plaintiff. 

[e] In Ontario see Hately v. Mer- 
chants’ Despatch ’Co., 4 Ont. 723. 


59. Malaer v. Damron, 31 Ill. A. 
572. 
60. D. C.—Raub v. Masonic Mut. 


Relief Assoc., 14 D. C, 68. 

Ga.—Turner v. Newell, 129 Ga. 89, 
58 SE 657. 

Ind.—Smith v. Fairfield, 157 Ind. 
491, 61 NE 560. 

Ky.—Johnson y. Johnson, 1 Dana 
364. 

Mich.—Hammond v. Wayne Cir. 
Judge, 140 Mich. 371, 103 NW 996. 

Mo.—Morgner vy. Birkhead, 34 Mo. 


214. 
N. J.—Peer v. Cookerow, 14 N. J. 
Eq. 361. 


N. M.—New Mexico, etc., R. Co. v. 
Madden, 7 N. M. 215, 34 P 50. 

N. Y.—Electrical Accessories Co. v. 
Mittenthal, 146 App. Div. 647, 131 
NYS 488 (under code). 

Oh.—Ewers v. Rutledge, 4 Oh. St. 
210; Emerick vy. Armstrong, 1 Oh. 513. 

Tex.—Dickson v. Burke, 28 Tex. 
117; Willie v. Thomas, 22 Tex. 175. 

Va.—Purcell v. McCleary, 10 Gratt. 
(51 Va.) 246. 

And see other cases supra § 954, 

[a] Where, in an action in tort 
against two defendants, judgment is 


L  [§ 960] 


rendered against both jointly, one de- 
fendant may bring error to review 
the same without joining therein his 
codefendant. New Mexico, etc. R. 
Co. v. Madden, 7 N. M. 215, 34 P 50. 

[b] When a husband is by statute 
authorized to sue alone, or jointly 
with his wife, for the recovery of 
the wife’s separate property, he may 
prosecute an appeal alone. Corley 
v. Renz, (Tex. Civ. A.) 24 SW. 935. 

[ec] The coparties should, how- 
ever, be summoned, and, upon their 
refusal to join, the court will enter 
an order of severance against them. 
See infra § 962 et seq. 

61. See infra § 966 et seq. 

62. See supra § 954; infra §§ 959, 
966 et seq. 

63. Venner v. Denver Union Water 
Co., 15 Colo. A. 495, 63 P 1061; Lex- 
ington v. Long, 31 Mo. 369; In re Lus- 
combe, 109 Wis. 186, 85 NW 341. 

64. Senter v. De Bernal, 38 Cal. 
637; Davidson vy. Jennings, 27 Colo. 
187, 60 P 354, 48 LRA 3840, 883 AmSR 


49; Porter v. Porter, 8 Miss. 106, 40 


AmD 55. 
paeet Emerick v. Armstrong, 1 Oh. 
66. Johnson v. Johnson, 1 Dana 


(Ky.) 364; Peer v. Cookerow, 14 N. 
J. Eq. 361; Ewers v. Rutledge, 4 Oh. 
St. 210; Emerick v. Armstrong, 1 Oh. 
513; Dickson v. Burke, 28 Tex. 117; 
Willie v. Thomas, 22 Tex. 175; Wood 
V. Smith, 11 Tex. 367; Burleson v. 
Henderson, 4 Tex. 49. And see Knut- 
sen v. Krook, 111 Minn. 352, 356, 127 
NW 11 [cit Cyc]. Compare Chal- 
loner v. Lobo, 1 Ont. L. 292. See also 
intra, evita in, 4. 7°Ce ie 

[a] Extent of rule——Even where 
the right of appeal has been lost by 
the coparties, aS where the statutory 
limitation has run against them, and 
appellant has had the right of ap- 
peal saved owing to infancy or other 
disability, a reversal as to him will 
apply to the whole case. Peer v. 
Cookerow, 14 N. J. Eq. 361. 

67. Lee v. Powell, ete., Co. 122 
La. 639, 48 S 134; St. John v. An- 
drews Inst., 192 N. Y. 382, 85 NE 
1435 sSee infra ZVIL in, 4, C.J. 

68. U. S—Alsop vy. Conway, 188 
Fed. 568, 110 CCA 366 [certiorari den 
223 U. S. 720, 82 SCt 523, 56 L. ed. 
629]; Hooven, etce., Co. v. Feather- 
stone, 111 Fed. 81, 49 CCA 229. 

Ark.—Hay v. State Bank, 5 Ark. 
250. 

Colo.—Diamond Tunnel Gold, etc., 
Min. Co. v. Faulkner, 14 Colo. 438, 24 
P 548; Patterson v. Morrell Hard- 
ware Co., 19 Colo. A. 414, 75 P 592; 


f. Parties in a Representative or Of- 


Venner v. Denver Union Water Co., 
15 Colo. A. 495, 63 P 1061. 

Conn.—Coe v. Turner, 5 Conn. 86. 

Ga.—Wyche v. Greene, 16 Ga. 47. 

Ind.—Southern R. Co. v. El- 
liott,, 170, Ind. 273; (825 IN Lobe 
Lowe v. Turpie, 147 Ind. 652, 44 NE 
25, 47 NE 150, 37 LRA 233; Hubbard 
v. Burnet-Lewis Lumber Co., 51 Ind. 
A. 97, 98 NE 1011; Warrick ‘v. Spry, 
49 Ind. A. 327, 97 NE 361; Indianapo- 
lis Tract., etce., Co. v. Holtsclaw, 40 
Ind. A, 311, 81 NE 1084. 


Kan.—Leavenworth v. Duffy, 10 
Kan. A. 124, 62 P 433. 
Mass.—Shaw vy. Blair, 4 Cush. 97. 


Miss.—Coffee v. Planters’ Bank, 19 
Miss. 458, 49 AmD 68. 

Mont.—Alywin v. Morley, 41 Mont. 
LOA LOS aA Tig. oe 

Nebr.—Halstead v. Olson, 5 Nebr. 
(Unoff.) 112, 97 NW 442. 

N. J.—Powell v. Yearance, 73 N. J. 
Eq. 117, 67 A 892. 

N. Y.—Jaqueth v. Jackson, 17 
Wend. 434. 

N. C.—Stephens yv. Batchelor, 23 
N. C. 60; Sharpe y. Jones, 7 N. C. 306. 
sash ee v. Armstrong, 1 Oh. 

Okl.—Outcalt v. Collier, 8 Okl. 473, 
58 P 642 [rev 6 Okl. 615, 52 P 738}. 

Eng.—Vaughan v. Loriman, Cro. 
Jac. 138, 79 Reprint 120; Parker v. 
Lawrence, Hob. 70 note, 80 Reprint 
219; Cannon v. Abbot, 1 Lev. 210, 83 
Reprint 372; Barnwell v. Grant, Style 
190, 82 Reprint 636. 

See also supra § 951; infra §§ 970, 
1015, 1016. . 

[a] Where one joint defendant in 
trespass is acquitted and one found 
guilty, the latter may appeal the 
cause as to himself without affecting 
the former. Emerick v. Armstrong, 
LOHSH 132 

[b] Where one named as a party 
defendant in the lower court has not 
been served with process, and has 
not. appeared and answered, he is not 
a@ necessary party to an appeal or 
writ of error prosecuted by the other 
defendant or defendants. Searcy v. 
Tillman, 75 Ga. 504; Macon, etc., R. 
Co. v. Washington, 69 Ga. 764; Win- 
ters v. Hughes, 3 Utah 438, 24 P 907. 
Compare Thompson vy. Valarino, 3 
Den. (N. Y.) 179; Mason v. Denison, 
11 Wend. (N. Y.) 612 [aff 15 Wend. 
gal. See also supra § 951; infra § 

69. U. S.—Wilson v. Kiesel, 164 
U. S. 248, 17 SCt 124, 41 L. ed. 422; 
Downing v. McCartney, 131 U. S. 
appendix xcviii, 19 L. ed. 757; Shan- 
non v. Cavazos, 131 U. S. appendix 
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ficial Capacity. Parties in a representative or of- 
ficial capacity may bring separate proceedings in 
error to protect the interests represented by them.7° 

g. Several Liability or Separate In- 
Where a decree or judgment is several 
both in form and in substance and the interest 
represented by each of the coparties, plaintiff or 


[§ 961] 
terests. 


defendant, or by some of them, 
distinct from that of the others, 
may be aggrieved in his separate 


Ixxi, 15 L. ed. 929; Mussina v. Cava- 
zos, 20 How. 280, 15 L. ed. 878; Todd 
v. Daniel, 16 Pet. 521, 10 L. ed. 1054; 
Faulkner v. Hutchins, 126 Fed. 362, 
61 CCA 425; Loveless v. Ransom, 107 
Fed. 626, 46 CCA 515; St. Louis Unit- 
ed El. Co. v. Nichols, 91 Fed. 832, 
S4OCA 90F Marmers’ tle (és Ds' Cor wv. 
McClure, 78 Fed. 211, 24 CCA 66. 
Ala.—Sellers v. Smith, 143 Ala. 566, 


39 S 356. 
Cal.—In re Bell, 157 Cal. 528, 108 
1B IIE 


Conn.—Brockett v. Fair Haven, etc., 
Cos: tovoonn, 4315 470A 763. 

D. C.—Slater v. Hamacher, 15 App. 
294. 
Fla.—Sherlock v. Couper, 43 Fla. 
51, 29 S 444; Jones v. Stewart, 37 
Fla. 369, 19 S 657; Guarantee Trust, 
etc., Co. v. Buddington, 23 Fla. 514, 
2S 885; Knight v. Weiskopf, 20 Fla. 
140. 

Ga.—Jordan v. Gaulden, 73 Ga. 191. 

Ida.—Lydon v. Godard, 5 Ida. 607, 
SiGe 4595 

Ill.— Willenborg v. Murphy, 40 Ill. 
46; Bartlett v. Keating, 79 Ill. A. 642; 
Norton v. Coggswell, 35 Ill. A. 566. 

Towa.—Dixon v. Rockwell, ete., R. 
Co., 75 Iowa 367, 39 NW 646; Lance v. 
Chicago, etc., R. Co., 57 Iowa 636, 11 
NW 612; Barlow v. Scott, 12 Iowa 
63. 

La.—Handlin v. Dodt, 110 La. 936, 
34 S 881; Jaffray v. Moss, 41 La. Ann. 
548, 6 S 520; Walton v. Police Jury, 
26 La. Ann, 355. 

Md.—Lovejoy v. Irelan, 17 Md. 525, 
79 AmD 667. 

Mich.—Detroit Sav. Bank v. Trues- 
dail, 38 Mich. 430; Peo. v. Wayne Cir. 
Judge, 36 Mich. 331. 

Miss.—-Duvall v. Cox, 6 Miss. 12; 
Green v. Planters’ Bank, 4 Miss. 43. 

Mo.—Gray v. Dryden, 79 Mo. 106; 
Fagan v. Long, 30 Mo. 222; Perry v. 
Block, 1 Mo. 484; Home Sav. Bank v. 
Traube, 6 Mo. A. 221 [rev on other 
grounds 75 Mo. 199, 42 AmR 402]. 

N. J.—Peer v. Cookerow, 14 N. J. 
Eq. 361. 

N. Y.—Bockes v. Hathorn, 78 N. Y. 
222; Mattison v. Jones, 4 E. D. Smith 
427, 9 HowPr 153. See Fenner v. 
Bettner, 22 Wend. 621. ' 

R. I.—Bassett v. Loewenstein, 22 
Rack 468,548 AL. 58. 

Tex.—Ruhl v. Kauffman, 65 Tex. 
723; Simmons vy. Fisher, 46 Tex. 126. 

Va.—Reno v. Davis, 4 Hen. & M. 
(14 Va.) 283. ; 

Wash.—Kelley v. Kitsap County, 5 
Wash. 521, 32 P 554. ; 

Wis.—In re Luscombe, 109 Wis. 
186, 85 NW 341. : 

Summons and severance or equiva- 
lent proceeding see infra §§ 962-965. 

fa] When an appeal has been 
abandoned by all the appellants ex- 
cept one, he may prosecute his appeal 
alone. Todd.v. Daniel, 16 Pet. (U. S.) 
5210 ele, ed. 1054. 

[b] Where a writ of error has 
been sued out by several a portion 
of plaintiffs in error may dismiss the 
suit as to themselves, leaving the 
remaining plaintiffs to prosecute 
their suit if the latter so desire to 
do. Thorp v. Thorp, 40 Ill, 113. 

{[c] When statutory appeal takes 
place of writ of error.—Harper v. 
Bibb, 45 Ala. 670; Morrow v. Tag- 
gart, 45 Ala. 293; Moore v. McGuire, 
26 Ala. 461; Savage v. Walsh, 24 Ala. 
293. 

[d] Under a statute permitting 
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eral parties who 


tect his or their 
deeree, but not 
the equivalent t 


plied repeatedly 
in the case both 


is separate and 
any party who 
interest, or sey- 


any one party to appeal without prej- { 
udice, upon abandonment of an ap- 
peal by one party another may take 
an appeal, if done within the stat- 
utory time. Adamson v. Peerce, 9 
W. Va. 249. 

[e] The record must show that 
the parties were applied to and re- 
fused to appear or that there has been 
service of notice. Beardsley v. Ar- 
kansas; (ete) Re Con lds Use Seles, 
15 SCt 786, 39 L. ed. 919; Inglehart v. 
Stansbury, 151 U. S. 68, 14 SCt 237, 
38 L. ed. 76; Farmers’ L. & T. Co. v. 
McClure, 78 Fed. 211, 24 CCA 66. 

[f] Evidence of notice and refus- 
al to join.— When an appeal was 
taken by and allowed to the appellant 
alone, in open court, in the presence 
of the parties, at the same time that 
the decree was rendered, and all the 
parties to the suit have appeared by 
counsel upon the appeal, these facts 
constitute sufficient evidence that de- 
fendants who did not join in it had 
notice of the appeal and declined to 
join. Johnson y. Trust Co. of Amer- 
ica, 104 Fed. 174, 43 CCA 458. 

[g] The mere allegation in the 
petition of an appellant that a code- 
fendant refuses to appeal does not 
prove:it. Masterson v. Herndon, 10 
Wall. CU. SS) 416; 19) Ee ed? 9538: 

[h] Declination and waiver of no- 
tice——Under Horner St. Ind. (1897) 
§ 635, it was held that where a hus- 
band, codefendant with his wife, filed 
a declination to join in the wife’s 
appeal, and waived notice, he was not 
a necessary party to the appeal. Prit- 
chett v. McGaughey, 151 Ind. 638, .52 
NE 397. 

70. Prince v. Bates, 19 Ala. 105; 
State v. Moore County, 24 N. C. 430 
(where there was a proceeding and 
judgment against the justices of a 
county, in their official capacity as 
justices of the county court, and it 
was held that they might appeal, 
although a minority refused to join 
in the proceedings, the rule as to 
appeals in relation to joint individu- 
als, defendants to a suit, being held 
not to apply). See also Shafer v. 
Manning, 132 Ill. A. 570; Buchanan 
v. Patterson, 94 Md. 534, 51 A 169. 

71. U. S—wWinters v. U. S., 207 
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may be aggrieved in their united 


interests, may appeal or sue out a writ of error 
separately or jointly, as the case may be, to pro- 


own interests without joining co- 


parties adjudged against by the same judgment or 


united in interest with him or 


them, and without a summons and severance or 


hereof.“4 This rule has been ap- 
and in a great variety of cases, 
of appeals and of writs of error.?” 


aye re Bell, 157 Cal. 528, 108 

D. C.—Raub v. Masonic Mut. Relief 
Assoc., 14 D. C. 68. 

Fla.—Henry v. Whitehurst, 66 Fla: 
567, 64 S 233; Halliday v. Wright, 43 
Fla. 46, 29 S 534; Jacksonville, etce., 
R., etc., Co. v. Broughton, 38 Fla. 139, 
20 S 829; Guarantee Trust, ete., Co. v. 
Buddington, 23 Fla. 514. 

Ga.—East Atlanta Land Co. v. 
Mower, 138 Ga. 380, 75 SE 418; Bates 
Vv. Harris; 112 (Ga, 325) 37) SH J105> 
Mohr-Weil Lumber Co. v. Russell, 109 
Ga. 579, 34 SE 1005; Pupke v. Meador, 
72 Ga. 230. See also Bates v. Har- 
Tis. LLavGa.V32) 37) SBn105. 

Tll.—Farrell v. Patterson, 43 Ill. 52. 

Ind.—Pister v. McCreery, 172 Ind. 
663, 88 NE 303, 89 NE 317; Larsh 
v. Test, 48 Ind. 130; Hubbard v. Bur- 
net-Lewis Lumber Ca., 51 Ind. A. 97, 
98 NE 1011. 

Iowa.—Manning v. Ferguson, 103 
Towa 561, 72 NW 762; Marshall Coun- 
ty v. Knoll, 102 Iowa 573, 69 NW 
1146, 71 NW 571. 

Kan.—Golden v. Uhl, 58 P 140. 

Ky.—Campbell v. Johnston, 4 Dana 
177; Wells v. Wells, 4 T. B. Mon. 152, 
16 AmD 150. : 

Mass.—Porter v. Rummery, 10 
Mass. 64. See also French v. Peters, 
177 Mass. 568, 59 NE 449 (as to 
severance in pleading). 

Mo.—Little Rock Trust Co. v. Mis- 
soya: etc., R. Co., 195 Mo. 669, 93 SW 


Nebr.—Eccles v. U. S. Fidelity, ete., 
Co., 72 Nebr. 439, 100 NW 942; Polk 
v. Covell, 48 Nebr. 884, 62 NW 240. 

N. J.—Vanderveer v. Holcomb, 17 
N.. J. Eq. 547. 

N. Y.—Williams v. Western Union 
Tel. Co., 98 N. Y. 162; Genet v. Dav- 
enport, 60 N. Y. 194; Hurley v. New 
York, etc., Brewing Co., 13 App. Div. 
167, 438 NYS 259. 

i. Bite cae beni v. Batchelor, 23 N. 


Oh.—Hull v. Bell, 54 Oh. St. 228, 
43 NE 584; Dougherty v. Walters, 1 
Oh. St. 201; Means v. Clark, 7 Oh. 
Cir. Ct. 276, 4 Oh. Cir. Dee. 594; Pru- 
den v. Sewell, 8 Oh. Dec. (Reprint) 
90, 5 CincLBul 517, : 

Or.—South Portland Land Co. vy. 


U.-S. 564, 28 SCt 207, 52 L. ed. 340 | Munger, 36 Or. 457, 54 P 815. 


[aff 148 Fed. 684, 78 CCA 546]; Gil- 
fillan v. McKee, 159 U. S. 303, 16 SCt 
6, 40 L. ed. 161; City Nat. Bank v. 
Hunter. 129 Us.) poly SS Otas4en oe 
L. ed. 752; Hanrick v. Patrick, 119 
Was lb6;) 0 SCto47,530 sles edit 3oGe 
Milner v. Meek, 95 U. S. 252, 24 L. 
ed. 444; Day v. Washburn, 23 How. 
309, 16 L. ed. 551; Brewster v. Wake- 
field, 22 How. 118, 16 L. ed. 301; For- 
gay v. Conrad, 6 How. 201, 12 L. ed. 
404; Todd v. Daniel, 16 Pet. 521, 10 
L. ed. 1054; Cox v. U. S., 6 Pet. 172, 8 
L. ed. 359; Lamon v. Speer Hardware 
Comes Meds 453i, 119 IOCAt Ae Alsop 
v. Conway, 188 Fed. 568, 110 CCA 
366; Love v. Export Storage Co., 143 
Fed. 1, 74 CCA 155; Grand Island, 
etc., R. Co. v. Sweeney, 103 Fed. 342, 
43 CCA 255 [app dism 181 U. S. 616, 
21 SCt 924, 45 L. ed» 1029]; Hall v. 
Gambrill, 92 Med. 32, 34 CCA 190; 
Louisville, etce., R. Co. v. Pope; 74 
Fed. 1, 20 CCA 253; Gray v. Have- 
meyer, 53 Fed. 174, 3 CCA 497. 

Ala.—Farr v. State, 6 Ala. 794; 
Howie v. State, 1 Ala. 113. 

Ariz.—Hurst v. Lakin, 13 Ariz. 328, 
11745 P 950% 


Pa.—Adamson’s App., 110 Pa. 459, 
1 A 327. 

Tenn.—Ragon v. Howard, 97 Tenn. 
334, 37 SW 136. 

Tex.—Curlin v. Canadian, etc., 
Mortg., etc.,'Co., 90 Tex. 376, 38° SW: 
766; Cheatham v. Riddle, 8 Tex. 162. 

Wash.—Damon v. Leque, 17 Wash. 
573, 50 P 485, 61 AmSR 927. 

Wyo.—Evans v. Cheyenne Cement 
Stone, ete:, Co. 20 Wyo. 18s. P1122 
588; AnnCas1914D 1116 and note. 

And see other cases supra § 954. 

72. [a] Writs of error.—(1) Per- 
“sons who have several interests or 
liabilities may sever and prosecute 
different writs of error to the same 
judgment. Cheatham v. Riddle, 8 Tex. 
162. (2) And, where judgment is 
rendered against one defendant per- 
sonally, he may bring a writ of error 
to review it, without joining other 
defendants in the writ, notwithstand- 
ing the fact that the judgment also 
establishes the debt as a lien on real 
property as against the other defend- 
ants. Germain v. Mason, 12 Wall. 
(UL fS.) (259920 Ei. "eds 92. 


[b] Suit for injmaetion.— All de- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


— §§ 961-963] 


But parties who have separate rights and inter- 
ests and who are interested in the main ques- 
tion decided may join in an appeal from a single 
judgment,’* although the judgment is in form sep- 


arate against each.’ ue 


[§ 962] 3. Summons and Severance or Some 
- Equivalent Proceedings—a. When Authorized or 
In a case in which a joint judgment 
or decree has been rendered against two or more 
parties, so that they must ordinarily join in a writ 


Required. 


fendants named in a bill to enjoin 
the diversion of water need not join 
in an appeal from a decree granting 
a permanent injunction, where the bill 
does not necessarily imply concert of 
action or union of interest, and the 
answer is joint and several, and in 
effect avers separate rights, interests, 
and action on the part of the defend- 


ants. Winters v..U. S.,.207 U. S. 564, 
28 SCt 207, 52 L. ed. 340 [aff 148 
Fed. 684, 78 CCA 546]. 

[c] Vendors and vendees.— In 


suits affecting the title to land in 
which both vendor and vendee are 
made parties, either may appeal from 
an adverse decision without joining 
the other. Simon v. Richard, 42 La. 
Ann. 842, 8 S 629; Simkins v. Searcy, 
10 Tex. Civ. A. 406, 32 SW 849. 

[d] Heirs.—ln re Swan, 54 Mo. A. 
17 (settlement of estate). 

[e] Tenants in common.—South 
Portland Land Co. v. Munger, 36 Or. 
457, 54 P 815, 60 P 5 (action to quiet 
title). 

[f] Separate execution creditors. 
—FEarrell v. Patterson, 43 Ill. 52. 

{g] As to different classes of 
creditors see Day v. Washburn, 23 
How. (U. S.) 309, 16 L.-ed. 551. 

[h] Commission agent for sale of 
land and purchaser.—Where an agent 
who has made a contract for the sale 
of land on behalf of the owner, on 
which sale, if valid, he is entitled to 
a commission, joins with the pur- 
chaser in a suit to compel specific 
performance by the vendor, their in- 
terests in the decree rendered are 
separate and distinct, and either may 
‘appeal without joining the _ other. 
Hall v. Gambrill, 92 Fed. 32, 34 CCA 
190. 

[i] In a suit by an obligee on a 
bond to make title against the obligor 
and a subsequent purchaser, such 
purchaser may appeal from an ad- 
verse decision without being joined 
by the obligor himself. Daniel v. 
Hill, 23 ‘Tex: 571. 

[i] Party and surety.—(1) A de- 
fendant in replevin may take a writ 
of error separate from his sureties 
on a forthcoming bond. Henry v. 
Whitehurst, 66 Fla. 567, 64 S 233; 
Halliday v. Wright, 43 Fla. 46, 29 S 
534. (2) And, where a judgment af- 
firms a judgment against the pur- 
chasers of property for the purchase 
price and, without suit on the debtors’ 
supersedeas bond on the appeal or no- 
tice to the sureties, also renders 
judgment on such pond without juris- 
diction to do so, the interest of the 
sureties is so far separate from that 
of the judgment debtors that the 
sureties are not necessary parties to 
a writ of error by the original debt- 
ors to review such judgment. Lamon 
v. Speer Hardware Co., 198 Fed. 453, 
119 CCA 1. (38) So, where judgment 
is entered in the district court, in a 
case appealed from a justice’s court, 
against defendant jointly with the 
sureties on his appeal bond, defend- 
ant may prosecute the appeal alone, 
Since judgment is entered against the 
sureties without notice and as a mat- 
ter of course, and they were in no 
proper sense parties to the suit be- 
low, and, while the statute contem- 
plates appeal by all parties who are 
parties interested in the controversy, 
that requirement does not extend to 
the sureties on appeal bonds. Hurst 
v. Lakin, 13 Ariz. 328, 114 P 950. (4) 
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of error or appeal, if any one of them takes out 
such writ or files a petition for appeal,’® there 
must be a proper summons and severance, or some 
equivalent proceeding, in order to allow the prose- 


cution of the writ or appeal by any less than the 


[§ 963] 


And in Wyoming, under Comp. St. 
(1910) § 5275, authorizing judgment 
against a party appealing from a 
justice’s judgment, and. the sureties 
on his undertaking, a judgment so 
rendered is not a joint obligation in 
view of § 5276 providing that execu- 
tion on the judgment shall first be 
satisfied from the property of the 
principal, and § 5277 providing that 
the surety on payment of the judg- 
ment shall, on motion, have judg- 
ment over against the principal, and 
hence the principal may sue out a 
writ of. error without joining the 
surety therein. Evans v. Cheyenne 
Cement Stone, etec., Co., 20 Wyo. 188, 
122 P 588, AnnCasi914D 4116 and 
note. 

[k] Actions to enforce liens.—(1) 
In an action to establish and enforce 
a lien against a railroad company 
and a trustee of mortgage bonds al- 
leged to be subordinate to complain- 
ant’s lien, where there was a decree 
for complainant, but no money liabil- 
ity was adjudged against the trustee, 
the company could enter a separate 
appeal. Jacksonville, etc., R., etc., Co. 
v. Broughton, 38 Fla. 139, 20 S 829. 
(2) And a mortgagee whose interests 
are injuriously affected by a decree 
in an action to enforce mechanics’ 
liens may alone appeal for the pur- 
pose of contesting the existence or 

validity of the liens. Ragon v. How- 

ard, 97 Tenn. 334, 37 SW 136. (3) So 
parties defendant. against whom a me- 
chanie’s lien has been foreclosed are 
not necessary parties to an appeal 
by a codefendant from a_ personal 
judgment against him. Hubbard v. 
Burnet-Lewis Lumber Co., 51 Ind. A. 
97, 98 NE 1011. 

{1} Senior and junior lienors.— 
Brewster v. Wakefield, 22 How. (U. 
S.) 118, 16 L. ed. 301. 

[m] Mechanics’ lienors.—Gray v. 
Havemeyer, 53 Fed. 174, 3 CCA 497. 

[n] Overruling of demurrer.— 
Where an action is brought against 
two persons, and each files a separate 
demurrer, each has the right to ex- 
cept to the overruling of his demur- 
rer and to file.a separate bill of ex- 
ceptions. Hast Atlanta Land Co. v. 
Mower, 138 Ga. 380, 75 SE 418. 

{[o] Overruling of motion for new 
trial—wWhere plaintiff brought an 
action against B and the latter’s 
grantee to set aside a conveyance by 
plaintiff to B, and both defendants 
answered, B making no issue with 
plaintiff, but seeking certain affirma- 
tive relief against his grantee, in 
which plaintiff had no concern, and, 
after a general verdict for B’s gran- 
tee, plaintiff and B each moved for a 

ew trial, it was held that, on the 
werruling of their motions, each was 
entitled to sue out a separate writ of 


error. Bates v. Harris, 112 Ga. 32, 
37 SE 105. 
[p] Attorney’s fees—Where at- 


torneys join the parties to the case 
in a motion for the allowance of an 
attorney’s fee, the proceedings are, 
in reality, in the name and right of 
the parties, and not of the attorneys; 
and a writ of error brought by the 
parties will not be dismissed on the 
ground that the attorneys do not 
join therein. Mohr-Weil Lumber Co. 
v. Russell, 109 Ga. 579, 34 SH 1005. 

[qa] Condemnation proceedings.— 
Simons v. Mason City, etc., R. Co., 
128 Iowa 139, 1083 NW 129. 


whole number of those adversely affected; and on 
the other hand, in a proper ease, if there is a sum- 
mons and severance or the equivalent thereof, the 
appeal or writ by less than all may be maintained.”® 
b. Proceedings to Obtain—(1) Former 


73. Cal.—In re California Mut. L. 
Ins. Co., 81 Cal. 364, 22 P 869; Sharon 
v. Sharon, 68 Cal. 326, 9 P 187. 

Ind.—Benbow v. Garrard, 139 Ind. 
571, 39 NE 162. 

Iowa.—Thornburg v. Cardell, 123 
Iowa 313, 95 NW 239, 98 NW 791. 

N. C.—Smith v. Cunningham, 30 N. 


os pase Donnell v. Shields, 30 N. C. 
aT wrig.-Kaehler v. Halpin, 59 Wis. 
40, 17 NW 868. 
And see infra § 966. 
74. Krank y. Ziegler, 46 W. Va. 


614, 33 SE 761. But see Samson’s 
Est., 22 Pa. Super. 93; May’s Est., 22 
Pa. Super. 77 (where it was held that 
parties having separate interests ina 
judgment of distribution in the or- 
phans court cannot appeal jointly in 
order to obtain a review upon their 
distinct individual claims). A hus- 
band and wife are not entitled to a 
joint appeal from a decree of the 
orphans court, where it appears that 
the wife appealed as a distributee, 
and the husband as a disappointeé 
claimant, and that the matters of 
complaint were entirely separate and 
distinct. Bitler’s Est., 30 Pa. Super. 
84. See also Com. v. Union Surety, 
ete. .Co;,. 37. Ra. Supers L675 And 
see infra § 966. 

75. See supra § 956; infra § 966 


et seq. 

76. U. S.—Maytin v. Vela, 216 U. 
S. 598, 30 SCt 439, 54 L. ed. 632; 
Beardsley v. Arkansas, ete., R. Co., 
158 U. S. 123, -15 SCt&e786, 39) Livted: 
919; Sipperley v. Smith, 155 U.S. 86, 
15 SCt 15, 39 L. ed. 79; Davis v. Mer- 
cantile Trust Co., 152 U.S. 590, 14 
SCt 693, 38 L. ed. 563; Inglehart v. 
Stansbury, 151 U. S. 68, 14 SCt 237, 
38 L. ed. 76; Hardee v. Wilson, 146 
Ui Oe bout S Cbeg39, 550m LemeGemo ce 
Hstes v. Trabue, 128 U. S. 225,.9 SCt 
58, 32 L. ed. 437; Lamon v. Speer 
Hardware Go.,..19.0, Med. 734, tia teOne 
462; Ireton v. Pennsylvania Co.,, .Lsb 
Fed. 84, 107 CCA, 304; Ibbs v.. Archer, 
185 Fed. 37, 107 CCA 141;, Detroit. v. 
Guarantee Trust Co., 168 Fed. 608, 93 
CCA 604; Love v. Export Storage Co., 
143. Med. 1, 074) CCA 155s. hitzpatrick 
v.. Graham, 119 Fed. 353, 56 CCA 95; 
Loveless v. Ransom, 107 Fed. 626, 46 
CCA 515; Ayres v. Polsdorfer, 105 
Fed. 737, 45 CCA 24 [writ of error 
dism 187 U. S. 585, 23 SCt 196, 47 L. 
ed. 314]; Johnson v. Trust Co. of 
America, 104 Fed. 174, 43 CCA 458; 
Humes v. Chattanooga Third Nat. 
Bank, 54 Fed. 917, 4 CCA 668; Hedges 


v. Seibert Cylinder Oil Cup Co., 50 
Fed. 6438, 1 CCA 594. 
Ala.—Prestridge v. Wallace, 155 


Ala. 540, 46 S 970; Sellers v. Smith, 
143 Ala. 566, 39 S 356; Millsap v. 
Stanley, 50 Ala. 319; Moore v. Mc- 
Guire, 26 Ala. 461; Savage v. Walsh, 


24 Ala. 293; Knox v. Steele, 18 Ala. 
815, 54 AmD 181. 
Colo.—McClure v. Sanford, 3 Colo. 


514 (construing act of 1872 p 105). 

Fla.—Rutan v. Studebaker, 60 Fla. 
184, 53 S 938; Sherlock v. Couper, 43 
Fla. 51, 29 S 444; Knight v. Weiskopf, 
20 Fla. 140. 


a. aves v. Lewis, 7 Ga. 110. 
Ill.— Mills v. Teel, 244 Ill. 39, 91 
NE 83; Wuerzburger v. Wuerzburger, 
221 Ill. 277, 77 NE 419, 5 AnnCas 628; 


Bellinger v. Barnes, 221 Ill. 240, 77 
NE 421; Wormley v. Wormley, 207 
Ill. 411, 69 NE 865, 3 LRANS 481; 


Touhy v.-McCagg, 134 IIL A. 56; 


1010 [30.J.] 


Practice. Formerly the remedy by summons and 
severance was the usual mode of proceeding when 
more than one person was interested jointly in a 
eause of action or other proceeding, 
more of them refused to participate in the legal 
assertion of the jomt rights involved.in.the mat- 


ter.”" 
[§ 964] (2) Modern Practice. 


Fraser v. Fraser, 110 Ill. A. 619; Bart- 
lett v. Keating, 79 Ill. A. 642. 

Ind.—Smith vy. Fairfield, 157 Ind. 
491, 61 NE 560; Cambria Iron Co. v. 
Union Trust Co., 154 Ind. 291, 55 NE 
745, 56 NE 665, 48 LRA 41; Pritchett 
v. McGaughey, 151 Ind. 638, 52 NH 
397; Shulties v. Keiser, 95 Ind. 159; 
Henry v. Hunt, 52 Ind. 114. 

Kan.—Kansas City v. Hart, 60 Kan. 
684, 57 P 938. 

Ky.—Watson vy. Whaley, 2 Bibb 
392. 

Md.—Firor v. Taylor, 116 Md. 69, 
81 A 389; Philadelphia, etc., R. Co. v. 
Stumpo, 112 Md. 571, 77 A 266; Old- 
enburg v. Dorsey, 102 Md. 172, 62 A 
576, 5 AnnCas 841; Cumberland Coal, 
ete., Co. v. Jeffries, 21 Md. 375. 

Mass.—Shirley v. Lunenburg, 11 
Mass. 379. 

Miss.—Gibson vy. Carr, 91 Miss. 
773, 45 S 864; Saunders v. Saunders, 
49 Miss. 327; Henderson vy. Wiison, 
12 Miss. 732. 

Mo.—Fagan v. Long, 30 Mo. 222. 

Nebr.—Wolf v. Murphy, 21 Nebr. 
472, 32 NW 308. 

N. J.—Van Buskirk v. Hoboken, 
etc ee CO wok PNG. Jel S67, 

N. Y.—Thompson vy. Valarino, 2 
HowPr 259; Bradshaw v. Callaghan, 
8 Johns. 558. See also Clapp v. Brom- 
agham, 9.Cow. 304. 

Oh.—Smetters v. Rainey, 14 Oh. St. 
287. 

Okl.—Holdenville First Nat. Bank 
v. Jacobs, 26 Okl. 840, 111 P 303. 

R. I.—Bassett v. Loewenstein, 22 
R. I. 468, 48° A 589, 934, 23 R. I. 24, 
49 A 41 [foll Curry v. Stokes, 12 R. I. 
52 

Wis —Doty v. Strong, 1 Pinn. 165. 

And see other cases infra § 967. 

[a]. Action by or against partners. 
—(1) Where judgment has been ren- 
dered against a firm, and it does not 
appear that there has been any sum- 
mons and severance, so as to con- 
clude one of the partners, the other 
cannot alone appeal. Gibson v. Carr, 
91 Miss. 773, 45 S 864. (2) And sum- 
mons and severance are necessary to 
authorize one partner to bring error 
in an action by both partners for 
damages for the unlawful seizure of 
the firm’s property. Feibelman v. 
Packard) 108 U.-S. 147-1 ‘SCt 138; 27 
L. ed. 634. 

[b] Summons and severance are 
not necessary where the interest of 
each defendant is separate and dis- 
tinct, and the decree is several, both 
in form and in substance. Gilfillan Vv. 
McKee, 159 U. S. 303, 16 SCt 6, 40 
L. ed. 161. See supra § 961. 

[ce] Effect of failure to summon 
and sever.—Where only one of sev- 
eral coparties appeals or sues out a 
writ of érror, and fails to procure 
a writ of Summons and severance, or 
to take some equivalent action, the 
appeal will be dismissed, or the writ 
of error quashed, on motion, and the 
cause will be stricken from the dock- 
et. Henderson v. Wilson, 12 Miss. 
732. 

77, Masterson y. Howard, 10 Wall. 
(U. S.) 416, 19 L. ed. 953; Andrews 
v. Cromwell, Cro. Eliz. 891, 78 Re- 
print 1115. And see Touhy v. Mc- 
Gage cis4 Til AL 56; 

78. U. S.—Masterson vy. Howard, 
10 Wall. 416, 418, 19 L. ed. 953 (where 
Miller, J., said: ‘‘We do not attach 
importance to the technical mode of 
proceeding called summons and sev- 
erance’); Johnson v. Trust Co. of 
America, 104 Fed. 174, 43 CCA 458; 


But this practice 
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are alleen 
[§ 965] 


and one or 


Effect. 
anee has tom entered in the lower court, or after 


vo aT ae ane 
—— [§§ 963-965 


has fallen into disuse in the American courts, and 
any equivalent proceedings which will have the same 
effect as the more formal summons and severance 


After a judgment of sever- 


a summons and severance or what is regarded as 


Mercantile Trust Co. v. Kanawha, 
etc., R. Co., 58 Fed. 6, 7 CCA. 3. 

Mo.—Fagan v. Long, 30 Mo. 222. 

Va.—Reno v. Davis, 4 Hen. & M. 
(14 Va.) 283. 

Wash.—Nelson vy. Terr., 1 Wash. 
L259 023° Bios: 

Wis.—Doty v. Strong, 1 Pinn. 165, 
168 (where it was said: ‘The prac- 
tice of summons and severance is not 
familiar to the American courts of 
error. The more easy and equally 
legitimate practice would be to enter 
a rule against those persons named 
in the writ of error as plaintiffs and 
not appearing, either to appear and 
assign error or submit to be served. 
In any practice, however, all the 
defendants in the judgment must 
first join in suing out the writ of 
error’’). 

[a] Joining coparties as appellees 
or defendants in error.—In some ju- 
risdictions a coparty who refuses to 
join in an appeal or writ of error 
may properly be made and cited as 
an appellee’ or defendant in error. 
Kansas City v. Hart, 60 Kan. 684, 57 
P 938; Lobelle v. Lobelle, 5 La. Ann. 
174; Farrar v. Newport, 17 La. 346; 
Traverso v. Row, 10 La. 500; Polk v. 
Covell, 43 Nebr. 884 62 NW _ 240; 
Wolf v. Murphy, 21 Nebr. 472, 32 NW 
303; Smetters v. Rainey, 14 Oh. St. 
287; Simmons y. Fisher, 46 Tex. 126. 
See also infra § 972. 

[b] Severance on motion.—In Mis- 
souri, on appeal, the court may, on 
motion, order a severance of a de- 
fendant who does not join in the ap- 
peal. Fagan v. Long, 30 Mo. 222. 

[c] Severance without summons. 
—wWhere all the parties to an appeal, 
writ of error, or Ssupersedeas are be- 
fore the court, an order of severance 
may be made without a summons. 
ene v. Davis, 4 Hen. & M. (14 Va.) 
283. 

[d] Rule to show cause.—In New 
Jersey, if a judgment is rendered 
against two defendants, and one takes 
an appeal, the latter’s proper course 
is to take a rule on the’ other defend- 
ant to show cause why he should not 
prosecute his appeal alone. Sheppard 
vi. Henton, 9 INS Je ess 

[e] Substituted service. — Where 
one of the necessary parties to an 
appeal cannot be found within the 
jurisdiction of the court, an affidavit 
to that effect, by the other appellants, 
attached to the latter’s petition for a 
writ of error, is not a sufficient com- 
pliance with the requirement that no- 
tice and an opportunity to be heard 
should be given to all parties appel- 
lant. In such a case those desiring 
to appeal should make diligent efforts 
to serve the proper notice upon the 
other party, and, in the event of their 
being unable to make such pony ice 
as is required by law, should mak 
showing te the court having juri 
diction of what they have done, and 
obtain an order for such substituted 
service as the court may think prop- 
er. Nelson v. Terr., 1 Wash. 125, 23 
P1078. 

{f] In Illinois, (1) where certain 
of complainants fail to appear and as- 
sign error, after the other complain- 
ants have sued out a writ of error, 
using the names of their cocomplain- 
ants as coplaintiffs in error, the prop- 
er course for those suing out the writ 
is to have the other complainants 
summoned and to obtain a judgment 
of severance, when the suit can pro- 
ceed. Bellinger v. Barnes, 221 Ill. 


an equivalent proceeding, one party may appeal or 


240, 77 NE 421. And see Fraser v. 
Fraser, 110 Tll.A. 619. (2) Where no 
judgment of severance has been ob- 
tained as to parties made coplaintiffs 
in error by a party suing out a writ 
of error, who on their failure to as- 
sign error have been summoned and 
have still failed to appear and assign 
error, the supreme court will not 
take the case under advisement, al- 
though plaintiff in error in his brief 
asks a judgment of severance. Mills 
v. Teel, 244 Ill. 39, 91 NE 83. .¢3) 
But, where several complainants join 
in a bill which is dismissed for want 
of equity, one of them alone can sue 
out and maintain a writ of error, 
where he joins the others as defend- 
ants in error, and they appear with- 
out assigning errors or cross errors, 
as such conduct on his part and 
theirs creates a severance. Wormley 
v. Wormley, 207 Ill. 411, 69 NE 865, 
3 LRANS 481. See also Touhy v. Mc- 
Cragg, 134 Ill. A. 56. 

[g] In Maryland, where objection 
is made to entertaining an appeal! on 
the ground that all parties to a joint 
judgment have not united in the ap- 
peal and an order to show cause why 
a writ of summons and _ severance 
should not issue cannot be served 
on the party not appealing because 
he cannot be found, the proper prac- 
tice is for appellant to then support 
his application for a severance by 
affidavits tending to show what ef- 
forts have been made to find the 
other party or to have him unite 
in the appeal. Philadelphia, ete., R. 
ae v. Stumpo, 112 Mal BUPA TAS 

[h] In the federal courts (1) an 
appeal or writ of error, prosecuted 
by one or more of several coparties, 
will be dismissed, where the record 
does not show either that the other 
defendants were notified in writing 
and failed to appear, or that they ap- 
peared and refused to join in’ the 
appeal or writ. Hardee v. Wilson, 
146.\U32'S.9 1793183 (SCt 893436 “Leved: 
933; Masterson v. Howard, 10 Wall. 
(U. S.) 416, 19 L. ed. 953. (2) Where 
there is more than one party to a 
judgment, the mere allegation, by one 
of the appellants in his petition, that 
the other failed to appear or refused 
to join, is not sufficient. There should 
be a written notice and due service, 
or the record should show his ap- 
pearance and refusal, and that the 
court, on that ground, granted an ap- 
peal to the party who prayed for it, 
as to his own interest. Masterson v. 
Howard, supra. (3) All parties in- 
terested in a decree must be given 
an opportunity to be heard, before an 
appellate court will consider it. One 
of several defendants who desires to 
appeal must give notice to his code- 
‘fendants to join him, and they must 
refuse, before his separate appeal is 
maintainable; but no formal notice is 
required, and, if it fairly appears 
from the record that the codefend- 
ants were notified of the appeal and 
declined to join in it, the separate 
appeal may stand. The facts that 
one of several codefendants took his 
appeal in open court in the presence 
of all the parties at the time the de- 
cree was rendered, and that they all 
appeared by counsel in the appellate 
court, are sufficient evidence that the 
codefendants received notice of, and 
declined to join in, the appeal. John- 
son v. Trust Co. of America, 104 Fed. 
174, 43 CCA 458. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 965-966] 


sue out a writ of error without joining the other 


party or parties.”® 


[§ 966] 4. Joinder—a. When Authorized or Re- 
Subject to the exceptions 


quired—(1) In General. 
shown in the preceding sections,®° 


APPEAL AND ERROR. 


[3O-0] 1014 


ants in the original suit, may and should be joined 


in a writ of error or petition for appeal, and that 


the general rule 


is that all coparties, whether plaintiffs or defend- 


79. Johnson v. Trust Co. of Amer- 
ica, 104 Fed. 174, 43 CCA 458; Har- 
graves v. Lewis, 7 Ga. 110; Wormley 
v. Wormley, 207 Ill. 411, 69 NE 865, 
38 LRANS 481; Fraser v. Fraser, 110 


Ili. A. 619. And see other cases supra 
§§ 962, 964. 
[a] Effect upon appeliants or 


plaintiffs in error.—After a summons 
and severance, or other equivalent 
proceedings, the parties who assign 
error will be treated as the only ap- 
pellants or plaintiffs in error, and 
they will nut be heard to complain of 
errors which are prejudicial only to 
the parties who refuse to join in the 
assignment. Millsap v. Stanley, 50 
Ala. 319; Savage v. Walsh, 24 Ala. 
293. 

[b] Effect upon those not joining. 
—After a judgment of severance, a 
party who has refused to proceed is 
barred from prosecuting the same 
right in another appeal or writ of 
error. Masterson v. Howard, 10 Wall. 
(U. S.) 416, 19 L. ed. 953 [cit 2 Rolle 
Apr. 488*45 Tidd? Pr 129" 2 TNidd ‘Pr, 
1136, 1169]; Saunders vy. Saunders, 49 
Miss. 327; Thompson v. Valarino, 2 
HowPr (N. Y.) 259. 

{c] Notice of appeal. — (1) In 
some states when notice of appeal by 
one defendant is served upon a co- 
defendant, the latter will be held to 
have joined in the appeal unless he 
appears and declines to do so (Cam- 
bria Iron Co. v. Union Trust Co., 154 
Ind. 291, 55 NE 745, 56 NE 665, 48 
LRA 41; Pritchett v. McGaughey, 151 
Ind. 638, 52 NE 397; Engleken v. 
‘Webber, 47 Iowa 558); (2) and, unless 
he so appears, he cannot afterward 
appeal, and will be liable for his pro- 
portion of the costs (Barlow v. Scott, 
12 Iowa 63). 

80. Proper and necessary parties 
in general see supra §§ 951-953. 

Separate proceedings by one or 
yeaee coparties see supra §§ 954-— 

of 

Summons and severance and sim- 
ilar proceedings see supra §§ 962— 


Par 

U. S.—Nash v. Harshman, 149 
uS S 268, 13 SCt 845, 37 L. ed. 727; 
Fitzpatrick Vv. Graham, 119 Fed. 353, 
56 CCA 95; Grand Island, etc., R. Co. 
Vv. Sweeney, 103 Fed. 342, 43 CCA 255; 
Andrews v. National Fdy., etc., 
Works, 76 Fed. 166, 22 CCA 110, 36 
LRA 139. 

Ala.—Dickens v. Dickens, 174 Ala. 
805, 56 S 806; Fletcher v. Riley, 169 
Ala. 433, 58 S 816; Rensford v. Mag- 
nus, 150 Ala. 288, 43 S 853; Collins v. 
Baldwin, 109 Ala. 402, 19 S 862; Grif- 
fin v. Wilson, 19 Ala. 27 (discussing 
the effect of a discontinuance as to 
one defendant). 

Colo.—Chapman v. Pocock, 7 Colo. 
204, 3 P 219. 

D. C.—White v. Connecticut Gen. L. 
Ins. Co., 34 App. 460; Taylor v. Lees- 
nitzer, 31 App. 92; Godfrey v. Roessle, 
5 App. 299. 

Fla.—Rawls v. Carlton, 56 Fla. 843, 
48 S 46; Whitlock v. Willard, 18 Fla. 


156. 

Ga.—Wells v. John G. Butler’s 
Builders’ Supply Co., 128 Ga. 387, 57 
SE 55; Kahn v. Hollis, 124 Ga. 537, 
53 SE 95; Western Union Tel. Co. 
we. Grifith,/ 111° Ga, /551,, 36 SE'8593 
McNulty v. Pruden, 62 Ga. 135; Har- 
rington v. Roberts, 7 Ga. 510; Heit- 
mann v. Savannah Commercial Bank, 
6 Ga. A. 584, 65 SE 590. 

Ill. Wuerzburger v. Wuerzburger, 
221 Ill. 277, 77 NE 419, 5 AnnCas 628 
and note; Cooke v. Cooke, 194 Ill. 225, 
62 NE 536; Christy v. Marmon, 163 
Ill. 225, 45 NE 150; Wells v. Murphy, 
126 Ill. A. 103; Fraser v. Fraser, 110 


LOD aoe ei Bartlett v. Keating, el 
Til, A. 64 

Ind. stg Ee EN v. Fairfield, 157 Ind. 
491, 61 NE 560; Cambria Iron Co. v. 
Union Trust Co., 154 Ind. 291, 55 NE 
745, 56 NE 665, 48 LRA 41; Stults v. 
Gibler, 146 Ind. 501, 45 NE 340; Trav- 
ellers Ins, Co. v. Yount, 98 Ind. 454; 
Hewitt v. Mills, 27 Ind. A. 218, 60 
NE 1098; Day v. Ganung, 26 Ind. A. 
698, 60 NE 951; Everett v. Fouts, 26 
Ind. A. 658, 60 NE 454; Anderson 
Glass Co. v. Brakeman, (A.) 45 NE 
193. And see Zimmerman y. Gan- 
mer, 152 Ind. 552, 53 NE 829. 

Iowa.—Thornburg v. Cardell, 123 
Towa 313, 315, 95 NW 239, 98 NW 791 
lictteCy.cl; 

Kan.—Buck y. Gallienne, 6 Kan. A. 
919, 49 P 686; Walker v. Blount, 5 
Kan. A. 610, 49 P 98. 
cae Ky.—Young Veg Ditton 2edseal Marsh. 


La.—Gallia’s Sucg., 130 La. 867, 58 
S 691; State v. Judge, 80) ua. Ann, 
1041, 1116, 6 S 27; Pasley v. McCon- 
nell,” 38 La. Ann, 470. 

Md.—Bouldin v. Bank of Commerce, 
21 Md. 44; Lovejoy v. Irelan, 17 Md. 
525, 79 AmD 667. 

Mass.—Shirley vy. Lunenburg, 11 
Mass. 

Nebr.—Bates-Smith Inv. Co. 
Scott, 56 Nebr. 475, 76 NW 10638. 

N. Y.—Van Vieck v. Ballou, 40 App. 
Div. 489, 58 NYS 125; Sheridan v. 
Sheridan Electric Light Co; so. Hun 
396; Cooperstown Bank y. Corlies, 1 
AbbPrNS 412. 

Or.—Commercial Nat. Bank v. Port- 
land, 37 (Or: 33,54 P 814, 60 P 563. 

Pa.—King v. Savage Brick Co., 30 
Pa. Super. 582. 

R. I.—Gencarelle v. New York, etc., 
R. Co., 21 R. I. 216, 44 A 174. 

Tex, Hancock v. Metz, 15 Tex. 205; 
Yarnell v. Bennett, (Civ, A.) 61 SW 
15S. 

Vt.—Priest v. Hamilton, 2 Tyler 44. 

W. Va.—F rank v. Ziegler, 46 W. Va. 
614, 33 SE 761. 

Wis.—Gertz v. Milwaukee El. R., 
etc., Co., 153 Wis. 475, 140 NW 312; 
Kaehler v. Halpin, 59 Wis. 40, 17 NW 
868 (joint contempt defendants). 

And see cases infra §§ 967-969. 

Cross references: 

In case of transfer or devolution of 
interest see infra § 1003 et seq. 
Intervention or addition of new par- 

ties see infra § 1002. 

Joinder of appedls see supra §§ 108, 

109. 

Misjoinder of appellants or plaintiffs 
in error see infra Be 
Nonjoinder of appellants or plaintiffs 

in error see infra §§ 1017-1020. 

{a] Errors affecting part of de- 
fendants only.—It is no ground for 
objection to a joinder of defendants 
as plaintiffs in error that some of the 
errors complained of affect only one 
of defendants. Auld v. Kimberlin, 7 


Vv. 


Kan. 601. 
[b] New parties.— Where new 
parties are made by supplemental 


bill, they should be joined with the 
original parties in an appeal from an 
adverse decree. Toulmin vy. Hamil- 
ton, 7 Ala... 362. 

[c] Appeal from several judg- 
ment or decree.—(1) Although a 
judgment or decree is several in its 
operation, an appeal or writ of error 
therefrom may generally, and in some 
states should, be in the name of all 
the parties against whom it has been 
rendered. Young v. Ditto, 2 J. J. 
Marsh. (Ky.) 72. (2) Where there 
is only a single order or judgment, 
different persons affected by the ques- 
tion determined may unite in an ap- 
peal, although their interests are 


this must be done, even though some of them may 
choose to abide by the judgment or decree sought 
to be modified or reversed.** 


As a rule, however, 


several and distinct. Crim v. Wood- 
ford, 136 Fed. 34, 68 CCA 584; Frank 
v. Zeigler, 46 W. Va. 614, 33 SE 761. 
And see Heitmann y. Savannah Com- 
mercial Bank, 6 Ga. A. 584, 65 SH 
590. (3) Different creditors, parties 
to a suit attacking a conveyance as 
fraudulent, may unite in an appeal 
from a decree holding it valid to their 
prejudice. Frank v. Zeigler, 46 W. 
Va. 614, 338 SE 761. (4) In California, 
under Code Civ. Proc. § 963, providing 
that an appeal may be taken from 
an order or judgment directing dis- 
tribution of an estate or part thereof, 
and from an order refusing a new 
trial, § 938 declaring that any party 
aggrieved may appeal in the cases 
prescribed, and § 941 declaring that 
the undertaking on appeal must be 
to the effect that the appellant will 
pay all damages and costs awarded 
against him on the appeal or on a 
dismissal thereof, not exceeding three 
hundred dollars, it was held that, un- 
der Code Civ. Proc. § 17, providing 
that the singular number includes the 
plural, and the plural the singular, 
the words “appeal,” “appellant,” and 
“narty aggrieved’ might be read so 
as to include the plural, and hence, 
where various persons were interest- 
ed in defeating a decree of distribu- 
tion appealed from, a single appeal 
in which they all joined, supported 
by a single undertaking in the sum 
of three hundred dollars, was proper, 
although appellants asserted different 
and distinct interests in the property. 
In re Sutro, 152 Cal. 249, 92> P 486, 
1027. And see supra § 961. (5) Con- 
tra Copeland v. Dixie Lumber Co., 4 
Ala. A. 230, 57 S 124 (holding that 
a final judgment ascertaining sep- 
arate sums to be paid severally by 
several recognizors will not support 
a joint writ of error); Com. vy. Union 
Surety, etc., Co., Pa. Super. 167 
(holding that parties making separate 
aigd distinct claims on a fund with 
no joint or common right in the 
claims have no right to take a joint 
appeal from a decree disallowing the 
claims). See also Peysert v. U. S., 

41 Ct. Cl. 311 (holding that, where a 
number of claimants have separate 
and distinct causes of action, but 
their rights depend on the same gen- 
eral question of law, and they have 
joined in a Single petition, no right 
of appeal will exist in favor of such 
claimants collectively). And see su- 
pra § 961. (6) But in Gallia’s Succ., 
130 La. 867, 58 S 691, it was held that, 
where an attorney for absent heirs 
files a motion against an executor, an 
attorney, and a notary for a rule re- 
quiring them to show. why they 
should not be denied compensation, 
and the three respondents joined im 
their answer, and they were all 
named ina special judgment making 


‘the rule absolute, they were entitled 


to join in a motion for an appeal, 


although their interests were sep- 
arate. 
[d] A formal assignment by ona 


party does not excuse failure to join 
him if he is actually interested. 
Bulte v. Igleheart, 137 Fed. 492, 70 
CCA 76. 

fe] Joint demurrer.— Where de- 
fendants interposed a joint demurrer 
to the bill, an appeal by one of them 
from the decree overruling the de- 
murrer ‘is irregular, for the appeal 
should have been taken in the names; 
of both defendants. Rensford v. Mag- 
nus, 150 Ala. 288, 43 S 853. 

{[f] Judgment on cross complaint. 
—Where two defendants obtain a 
judgment on a cross complaint 
against plaintiff and one of their co- 


1012 [SCs 


persons not parties to the record or having no in- 


terest cannot join or be joined.*? 


In Illinois it is well settled that an appeal must 
be taken in conformity to the order granting an 
appeal, and therefore, when two or more parties 
and an order is 
entered accordingly granting them an appeal, they 
must join in the appeal, even though, under the 
statute, they might have separately prayed an ap- 


join in praying for an appeal, 


peal.§° 


defendants, defendants in the cross 
complaint may unite in an appeal 
«rom such judgment, the same as if it 
had been rendered in an original ac- 
tion against them. Downing v. Rade- 

macher, 136 Cal. 673, 69 P 415. 

[eg] ‘In a sherifi’s suit in aid of 
an attachment, brought in the names 
of the sheriff and the creditor jointly, 
an appeal must be taken jointly by 
both. Van Vleck v. Ballou, 40 App. 
Div. 489, 58 NYS 125. 

{h] Decree affecting title to land. 
—Where a decree affects title to land 
which the principal defendant has 
conveyed and which has been recon- 
veyed, an appeal by such defendant 
alone, not taken in the names of all 
the defendants, must be dismissed. 
Dickens v. Dickens, 174 Ala. 305, 56 
S 806. 

[i] Mechanics’ liens.—(1) A writ 
of error sued out to review a decree 
rendered in a mechanic’s lien proceed- 
ing will be dismissed where all the 
defendants do not join in suing~ out 
the writ. Wells v. Murphy, 126 Ill. 
A. 103. (2) And, under Sess. L. S. D. 
(1898) e@ 116 § 4, requiring plaintiff 
in an equity action for the foreclosure 
of a mechanic’s lien to make all per- 
sons claiming liens against the same 
property parties, defendants to an ac- 
tion for the foreclosure of a mechan- 
ic’s lien against certain sections of a 
railroad, who have filed claims for 
liens against the same _ property, 
which the complainant alleges are in- 
ferior to that of the plaintiff, and 
against whom it is decreed that they 
“be forever barred and foreclosed of 
all right, title, lien, and equity of 
redemption” in the property in aues- 
tion, have such an interest in the @e- 
eree aS requires their joinder in an 
appeal taken by the railroad company 
and contractors, or a showing of op- 
portunity given to them to so join, 
although one of such defendants was 
served only by publication, and the 
other, although served personally, 
made default. Grand Island, ete., R. 
Co. v. Sweeney, 103 Fed. 342, 43 CCA 


-255 [app dism 181 U. S. 616, 21 SCt 


924, 45 L. ed. 1029]. 

[i] ‘In [Illinois the mation of al- 
lowing parties to jointly appeal rests 
largely within the sound discretion 
of the trial court. Lindblad v. Nor- 
mal, 224 Ill. 362, 79 NE 675. 

{k] When party regarded as hav- 
ing joined.—(1) Where a city was a 
coappellant, and the record showed 
that notice was given to ‘“coappel- 
lants,’ the city would be regarded as 
having joined in the appeal, in the 
absence of an appearance and declina- 
tion. Cambria Iron Co. v. Union 
Trust Co, 154, Ind: 291, «55 NE. 745, 
56 NE 665, 48 LRA 41. (2) And, 
where two of the defendants against 
whom a joint judgment had been ren- 
dered failed to join in the petition for 
a writ of error, although the applica- 
tion for the writ was made by the 
attorney of record for all the defend- 
ants, who had resisted unsuccess- 
fully an order of the trial court strik- 
ing from the writ the names of the 
defendants in question, it was held 
that, as it was unnecessary that all 
the defendants join in the petition 
for the writ, and the joinder in the 
writ was sufficient to make them par- 
ties thereto, and as the trial court 
was without jurisdiction to amend 


APPEAL AND ERROR 
[§ 967] 


Joint Interests—(a) In General. 
has been changed by statute or the case is an ex- 


ceptional one,** 


in the reeord.® 


parties, so as to confer jurisdiction 
on the circuit court of appeals. Fitz- 
patrick v. Graham, 119 Fed. 353, 56 
CCA 95. 

[1] A petition in the supreme 
court for a new trial, being in the 
nature of an appeal, will be dis- 
missed, in an action where there are 
two joint plaintiffs, and only one of 
them presents the petition. Gencar- 
elle v. New York, etc., R. Co., 21 R. I. 
216, 44 A 174. 

82. Patterson v. Morrell Hard- 
ware Co., 19 Colo.-A. 414, 75° PR 592 
(holding that defendants who have 
not been served with process, and as 
to whom the cause has been dis- 
missed at plaintiff’s cost, cannot be 
made plaintiffs ineerror); Friedman v. 
Podolski, 185. Til. 587, 57 NE ‘813 
(holding that, where a third person 
filed a petition against an assignee: 
of choses in action assigned by an 
insolvent shortly before making an 
assignment for the benefit of credit- 
ors, alleging that such property prop- 
erly belonged to the assets of the in- 
solvent, and the assignee in insolven- 
cy was not made a party in the 
county court or appellate court, he 
was improperly joined as an appel- 


lant in the supreme court on an ap-, 


peal by the petitioner); Haney v. 
Allegan Cir. Judge, 170 Mich. 685, 
137 NW 99 (holding that, where the 
court granted a writ of assistance in 
tax proceedings against the owner of 
the original title, who, represented 
by counsel, filed no answer and pro- 
duced no evidence, and thereafter dis- 
missed the petition of a third person 
for a modification of the order, such 
third person, not having intervened 
in the proceeding for the writ and 
not claiming title under the owner, 
the third person and the owner could 
not jointly appeal from the two or- 
ders). See supra § 951. 

[a] Defaulting defendants need 
not generally be joined. Kaufman y. 
Preston, 158 Ind. 361, 68 NE 570. See 
supra § 951. 

83. Fortune v. Gilbert, 207 Ill. 235, 
69 NE 857; Town v. Howieson, 175 
Ill. 85, 51. NE) 712s.Sachis? v: (Sachs; 
160 Ill. A. 586; Huehl v. Funke, 160 
Ill. A. 71; Rago v. Veneziano, 155 Il. 
A. 557; Roblin v. Illinois College of 
Commerce, 155 Ill. A. 420; Kissack v. 


‘Bourke, 132 Ill, A. 860; Merchants 


Underwriters Vv. Parkhurst-Davis 
Mereantile 5 Cor asdiode sexhl]es sAne waony(s 
Thomas v. Mosher, 128 Ill. A. 479; 
Bamberger v. Golden, 87 Ill. A. 156; 
Bartlett v. Keating, 79 Ill. A. 642. 
See infra § 1126. 

84. See supra §§ 951-961. 

85. U.- S.—Maytin v. Vela, 216 U. 
S. 598, 30 SCt 439, 54 L. ed. 632; Har- 
dee v. Wilson, 146 U. S. 179; 13 SCt 
39, 36 L. ed. 933; Downing v. Mc- 
Cartney, oa DU Ss “appendix xeviii, 19 
L. ed. 757; Shannon y. Cavazos, Ail 
Weis: appendix Ib:ora th aban al De reeye lh, sia)? 
Feibelman y. Packard, 108 U. S. 14 
1 SCt 138, 27 L. ed. 634; Simpson v. 
Greeley, 30 Wall. 152, 23 L. ed. 338; 
Masterson v. Herndon, 10 Wall. 416, 
19 L. ed. 953; Clifton v. Sheldon, 23 
How. 481, 16 L. ed. 429; Owings v. 
Kincannon, 20 1 Pet:.39)9, 8 1 .ed. eens 
Continental, etc., Trust, etc., Bank v. 
Corey Bros. Constr. Co., 205 Fed. 282, 
123 CCA 446; Lamon vy. Speer Hard- 
ware Co., 190 Fed. 734, 111 CCA 462; 
Ireton v. Pennsylvania Co., 185 Fed. 


the writ, they became and remained! 84, 107 CCA 304; Ibbs v. Archer, 185 


Sie ny 


(2) Parties Jointly Liable or Having 


Unless the rule 


all parties against whom a joint 


judgment or decree has been rendered must join 
in a writ of error or appeal in order to reverse 
the same, unless there has been a severance of 
the parties in interest effected by summons and 
severance, or by an equivalent proceeding appearing 


Fed. 37,107 CCA 141; Provident Le 
& T. Co. v..Camden, etc., R. Coz Ltt 
Fed. 854, 101 CCA 68; Detroit v. 
Guaranty Trust Co., 168 Fed. 608, 93 
CCA 604; Lewis v. Sittel, 165 Fed. 
157,091 CCA 191 [aff 7 Ind. T. 602, 104 
SW 850]; Port v. Schloss, 149 Fed. 
731, 79 CCA 4387; Holbrook, etc., Con- 
tracting Co. v. Menard, 145 Fed. 498, 
76 CCA 258; Love v. Export Storage 
Co., 143) Fed. 1,°74-CCA’ 155*) Bultetvs 
Igleheart, 137 Fed. 492, 70 CCA 76; 
Fitzpatrick v. Graham, 119 Fed. 353, 
56 CCA 95 [den motion to dism writ 
of error, 116 Fed. 1021]; Loveless v. 
Ransom, 107 Fed. 626, 46 CCA 515; 
Ayres v. Polsdorfer, 105 Fed. 737, 45 
CCA 24 [app dism 187 U. S. 585, 23 
SCt 196, 47 L. ed. 314]; Grand Island, 
ete., R. Co. v. Sweeney, 103 Fed. .342, 
43 ‘CCA, 255; Grand: Island," ete), oR: 
Co. v. Sweeney, 95 Fed. 396, 37 CCA 
127; Hook v. Mercantile Trust Co., 95 
Fed. 41, 36 CCA 645. 

Ala.—Fletcher v. Riley, 169 Ala. 
433, 53 S 816; Walsh v. Hill, 169 Ala. 
410, 53 S 746; Greenstein v. Gadsden 
First Nat. Bank, 157 Ala. 538, 47 S 
1036; Rensford v. Magnus, 150 Ala. 
228, 43 S 853; Sellers v. Smith, 143 
Ala. 566, 39 S 356; Decatur Branch 
Bank v. McCollum, 20 Ala. 280; Swift 
Ve JE ROrtecaites 

Ariz.—Hurst v. Lakin, 13 Ariz. 328, 
114 P 950. 

Ark.—Miller vy. Heard, 6 Ark. 73. 

Colo.—Tanquary v. Howard, 35 
Colo. 125, 83 P 647; Fuller v. Swan 
River Placer Co., 5 Colo. 123. 
gee .—Phelps v. Ellsworth, 3 Day 
re -—Whitaker v. Parker, 2 Harr. 

D. C.—Slater v. Hamacher, 15 App. 
294; Godfrey v. Roessle, 5 App. 299; 
Raub v. Masonic Mut. Relief Assoc., 
LAD IC 168: 

Fla.—West v. Johnson, 66 Fla. 4, 
62 S 913; Rutan v. Studebaker, 60 
Fla. 184, 53 S 938; McCallum v. Cul- 
pepper, 41 Fla. 107, 26 S 187; Jones 
v. Stewart, 37 Fla. 369, 19 S’ 657; 
Guarantee Trust, etc., Co. v. Bud- 
dington, 23 Fla. 514, 2 S 885. 

Ga.—Harrington v. Roberts, 7 Ga. 
510; Heitmann v. Commercial Bank, 
6 Ga. A. 584, 65 SE 590. 

Ill. Mills v. Teel, 244 Ill. 39, 91 
NE 83; Bellinger v. Barnes, 221 Tl. 
240, 77 NE 421; McIntyre v. Sholty, 
139 Ill, 171, 29 NE 438; Kingsbury v. 
Sperry, 119 Ill. 279, 10 NE 8; Hurford 
v. Shafton, 151 Til. A. 257; Wells v. 
Murphy, 126 Ill. A. 103; Bartlett v. 
Keating, 79 Ill. A. 642. - 

Ind.—New American Oil, ete., Co. v. 
Troyer, 166 Ind. 402, 76 NE 253, HO, 
NE 739; Haymaker v. Schneck, 160 
Ind. 443, 67 NE 181; Pearse v. Red- 
man, 51 Ind. 539; ‘Continental Ins. 
Co, v. Gue, 51 Ind. tA. 232, 98 NE 147; 
National Surety Co. v. Button, 41 Ind. 
A. 301, 83 NE 644; Anheuser- Busch 
Brewing Assoc. v. George, 14 Ind. A. 
1, 42 NE 245. Term time and vaca- 
tion appeals in this state see supra § 
952 note 55 [f]. 

Ind. T.—Faulkner v. Hutchins, 6 
Ind. T. 442, 98 SW 153. 

Sie hia —Huner v. Reeves, 2 Greene 

Kan.—Davis v. Byers, 52 P 19; 
Goodwin v. Wyeth Hardware, etc., 
Co., 10 Kan. A. 425, 62 P 11; Miller v. 
Pickering, (A.) 61 P’ 975. 

Ky.—Riney v. Riney, 1 B. Mon. 69; 
Castleman v. Homes, 7 T. B. Mon. 591. 


———- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ia 


-§ 968] 


[§ 968] 


Md.—Firor v. Taylor, 116 Md. 69, 

$1 A 389; Philadelphia, etc., R. Co. v. 

* Stumpo, 112 Md. 571, 77 A 266; Ol- 

denburg v. Dorsey, 102 Md. 172, 62 A 

576, 5 AnnCas 841; Lovejoy v. Irelan, 
17 Md. 525, 79 AmD 667. 

Mass.—French y. Peters, 177 Mass. 

568, 59 NE 449; Gay v. Richardson, 

18 Pick. 417; Andrews v. Bosworth, 


3 Mass. 223. 
weatwme v. Sanborn, 3 Minn. 


Miss.—Gibson v. Carr, 91 Miss. 773, 
45 S 864; Thomas v.. Wyatt, 17 Miss. 
308; Preira v. Silva, 12 Miss. 735. 

Mo.—-Kelmel v. Nine, 121 Mo. A. 
718, 97 SW 635. 


Nebr.—Wolf v. Murphy, 21 Nebr. 
472, 32 NW 303. 
N. Y.—Jaqueth v. Jackson, 17 


Wend. 434. 
N. €.—Kelly v. Muse, 33 N. C. 182; 
Mastin v. Porter, 32 IN, ©. 1; Smith 


v. Cunningham, 30 N. C. 460; Don- 
nell v. Shields, 30 N. C. 371; Wil- 
Kinson vy.) Gilchrist, 27 N. °€) 92285 


Otey v. Rogers, 26 N. C. 534; Stephens 
v. Batchelor, 23 N. C. 60; Stiner v. 
Cawthorn, 20 N. C. 640; Dunns v. 
Jones, 20 N. C. 291; Hicks v. Gilliam, 
15 N. C. 217; Sharpe v. Jones, 7 N. C. 
306. But this is otherwise since Code 
(1883) § 547. 

Oh.—Smetters v. Rainey, 14 Oh. St. 


287; Emerick v. Armstrong, 1 Oh. 
Oils WKreisev.—Drott, 2419 (OhveCin’ Ct. 
%90, 12 Oh. “Cir. “Dec. °72T; Abair’ *v. 


Merchants’ Nat. Bank, 3 Oh. Cir. Ct. 
290, Oh. Cir. Dec. 165; Loewenstein v. 
Teed tia 10 OhS&CP 587, 8 OhNP 

Okl.—Tucker v. Hudson, 38 OkIl. 
790, 184 P 21; Lindley v. Hill, 133 P 
179; National Surety Co. v. Okla- 
homa Presb. College, 38 Okl. 429, 132 
P 652; Smyser v. Hudson, 38 Okl. 104, 
131 P 1076; Appleby v. Dowden, 35 
Okl. 707, 132 P 349; Cook v. State, 35 
Okl. 653, 130 P 300; May v. Fitz- 
WALrICk./* sb 7 Oiler S45 V2) 
Trugeon v. Gallamore, 28 Okl. 73, 
P 797; Vaught v. Miners’ Bank, 
Okl. 100, 111 P 214; Holdenville First 
Nat. Bank v. Jacobs, 26 Okl..840, 111 
P 3803; Hughes vy. Rhodes, 25 Okl. 172, 
105° P-650: 

Pa.—Fotterall v. Floyd, 6 Serg. & 
1a ely 

R. I.—Bassett v. Loewenstein, 23 
R. I. 24, 49 A 41; Bassett v. Loewen- 
stein, 48 A 934 [den reh 22 R. I. 468, 
48 A 589]; Curry v. Stokes, 12 R. I. 
52. 


Tenn.—Barksdale v. Butler, 6 Lea 
450; Garrett v. Cocke, 8 Baxt. 274. 

Tex.—Pryor v. Krause, (Civ. A.) 
150 SW 972. 

Wis.—Doty v. Strong, 1 Pinn. 165. 

And see other cases supra § 962. 

[a] Partners.—(1) Individual 
partners cannot appeal from a judg- 
ment against the firm. Greenstein v. 
Gadsden First Nat. Bank, 157 Ala. 
538, 47 S 1086. (2) So, where two 
members of a firm were jointly sued 
on a firm debt and judgment was 
entered against both, a writ of er- 
ror could not be maintained by one 
of them alone in the absence of sum- 
mons, severance, or a sufficient show- 
ing for nonjoinder of the other. Port 
v. Schloss, 149 Fed. 731, 79 CCA 437. 
(3) And, in a suit by partners for 
damages for the unlawful seizure of 
firm property, their interest is joint, 
and they must join in the appeal 
from an adverse decree. Feibelman 
v. Packard, 108 U. S. 14, 1 SCt 138, 
27 L. ed. 634. (4) And where, dur- 
ing the pendency of an action by a 
firm to restrain an alleged infringe- 
ment of a trade-mark, one of its 
members filed an amended complaint 
alleging an assignment to him of the 
other member’s interest in the sub- 
ject matter of the suit, but the mas- 
ter found that the alleged assigning 
member was still interested, that he 
had agreed to assume one half the 
cost and expense of the suit, and that 


(b) Principal and Surety. 


L 


? 


APPEAL AND ERROR 


the damages recovered by or against 
the firm were to be assumed by the 
two members in equal proportions, it 
was held that both were necessary 
parties to an appeal from a decree 
dismissing the bill. Bulte v. Igle- 
heart, 137 Fed. 492, 70 CCA 76. 

[b] Joint and several.—Where the 
liability of a defendant on a judg- 
ment is joint, the fact that it is also 
several does not give him the right 
to appeal therefrom alone, although 
the right of appeal is given to the 


‘person aggrieved.” Bassett  v. 
Loewenstein, (R. I.) 48 A 934 [den 
reh 22 R. I. 468, 48 A 589]. But see 


Hmerick v. Armstrong, 1 Oh, 513. 

[ec] Joint verdict upon separate 
pleas.—(1) In an action, whether on 
contract or in tort, against two or 
more, if they plead separately, but 
the jury finds a verdict and assesses 
damages against them jointly; one 
cannot appeal without the other, un- 
less permitted by statute. Smith v. 
Cunningham, 30 N. C. 460; Donnell v. 
Shields, 30 N. C. 371; Dunns v. Jones, 
20 N. C. 154. (2) But in some states, 
by statute, either party can now ap- 
peal:'' Clark Code: Civ. »Proc.)'!N.:, C. 
(1900) § 547. 

[d] Ejectment.—The fact that a 
judgment in ejectment in terms ad- 
judges that plaintiffs recover the 
lands from defendants severally is 
insufficient to render it one from 
which one defendant may sue out a 
writ of error alone, since, in sub- 
stance and effect, the judgment is 
joint in operation. Ayres v. Pols- 
dorfer, 105 Fed. 737, 45 CCA 24 [app 
disms 18% UW. Si 585,123) SCt 196, 47 
L. ed. 314]. 

[Le] Tenants in common may join 
in an appeal. Sangamon County v. 
Brown, 13 Ill. 207. 

[f] Executors.—Where, in an ac- 
tion against one of two joint makers 
of a note, and the executors of the 
other, judgment is rendered against 
the executors, one of the executors 
may join his coexecutors in taking 
an appeal, whether they consent or 
not. White v. Connecticut Gen. L. 
Ins. Co., 34 App (D. C.) 460: 

[g] Husband and wife.—Where a 
decree provided in general terms for 
a conveyance and release by two de- 
fendants, who were husband and 
wife, of all their rights, titles, 
interests in certain real estate, the 
title to a part of which was in the 
husband and a part in the wife, but 
under the statutes of the state each 
had a dower interest in the realty 
owned by the other, such decree, as 
to all of the property involved, af- 
fects rights of both defendants; and 
neither can maintain an appeal with- 
out joining the other, or obtaining an 
order of severance. Hook v. Mer- 
coun Trust Co., 95 Fed. 41, 36 CCA 
645. 

{h] Contractors and subcontract- 
ors.—Railroad subcontractors have 
an interest in a decree holding them 
liable jointly with the principal con- 
tractors and the railroad company 
for the purchase price of the ma- 
terials supplied for their use in con- 
structing the road, and establishing 
a lien on the road therefor; and an 
appeal from such decree cannot be 
entertained unless they are joined, or 
an order of severance obtained. 
Grand Island, etce., R. Co. v. Sweeney, 
95) Hed ni3967137-CCA 127. m 

-[i] Ejectment; separate pleas and 
defenses.—Where, in ejectment, un- 
der a statute authorizing the joinder 
as defendants of all persons claim- 
ing an interest in the land, defend- 
ants severally pleaded title in them- 
selves by distinct titles, and plain- 
tiffs had judgment, a writ of error 
sued out by one of the defendants, 
in which the record does not show 
that the other defendant was invited 
to join and refused, will be dismissed, 
since separate pleas and defenses 


and’ 
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Although | there are exceptional cases,8* the general rule is 


founded on separate rights will not 
make a judgment several which is 
rendered on a single cause of action. 
Ayres v. Polsdorfer, 105 Fed. 737, 45 
CCA: 24 [app dism 187 U. S. 585, 23 
SCt 196, 47 L. ed. 314]. 

[ji] In a suit in equity against a 
number of defendants to determine 
their several interests, if any, in a 
judgment, and to obtain its satisfac- 
tion, a decree granting such relief is 
joint in substance, and, in the ab- 
sence of a summons and severance, or 
notice and refusal, all the defendants 
must join in an appeal therefrom. 
salt v. Archer, 185 Fed. 37, 107 CCA 

41. 

[k] Decree joint in respect te 
costs.—Godfrey v. Roessle, 5 App. 
CDG.) 72994.Y OUNns VATED IEL One cme eae 
Marsh. (Ky.) 72. 

{1] But the rule has no applica- 
tion to separate judgments. Durbin 
v. Com., 45 Pa. Super. 156; Love v. 
Export Storage Co., 143 Fed. 1, 74 
CCA, 155. 

g6. Ariz.—Hurst v. Lakin, 13 Ariz. 
828, 114 P 950 (holding that, where a 
judgment is entered in the district 
court, in a case appealed from a jus- 
tice’s court, against defendant jointly 
with the sureties on his appeal bond, 
defendant may prosecute the appeal 
alone, since judgment is entered 
against the sureties without notice 
and as a matter of course, and they 
were in no proper sense parties to the 
suit below, and while the statute 
contemplates appeal by all parties 
who are parties interested in the con- 
troversy, that requirement does not 
extend to the sureties on appeal 
bonds). 

Colo.—Christy v. Campbell, 36 Colo. 
261, 87 P 548 (holding that, under 
Mills Annot. Code § 400, authorizing 
a separate appeal, and providing that 
for the purposes of appeal the party 
appealing shall be permitted to use 
the name of all persons against 
whom judgment was rendered, where 
judgment was rendered in the dis- 
trict court against the principal and 
sureties on a bond given to carry 
the case by appeal from the county to 
the district court it was not neces- 


.sary for the principal on appeal to 


the supreme court to make the sure- 
ties parties). 

Fla.—Halliday v. Wright, 43 Fla. 
46, 29 S 534 (holding that, where, in 
a suit in replevin, defendant retains 
the property by giving a forthcoming 
bond, with sureties, under Rev. St. § 
1719, and at the trial judgment is re- 
covered against defendant for the 
specific property, and against him 


and the sureties on his bond for the . 


adjudged value of such property, de- 
fendant can alone, without joining 
the sureties, sue out his writ of er- 
ror from such judgment to review 
the proceedings of the trial of the 
replevin suit that resulted in the ver- 
dict finding that he wrongfully took 
or detained the property and its 
value, and the fact that before the 
writ of error issued plaintiffs in 
replevin had elected, under the stat- 
ute, to take execution against de- 
fendant and his sureties for the ad- 
judged value of the property, does 
not affect defendant’s right to such 
separate writ of error to review the 
rulings in the trial to the extent in- 
dicated). 

Wash.—O’Connor vy. Lighthizer, 34 
Wash. 152, 75 P 643. 

Wyo.—Evans v. Cheyenne Cement 
Stone, etc., Co. 20 Wyo. 188; 122 P 
588, AnnCasl1914D 1116 and note 
(holding that, under Comp. St. [1910] 
§ 5275, providing that, in case of ap- 
peal from a justice’s court, if the 
judgment is affirmed, or if, on trial 
anew, the judgment is against appel- 
lant, such judgment shall be rendered 
against him and his sureties in the 
undertaking, and § 5276 providing that 
execution on such judgment shall be 
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that, where a judgment or decree is rendered against 
a principal and his sureties, they must all join 


in a writ of error or appeal.’ 


[§ 969] b. Proceedings by One in Name or on 
Behalf of All. In most jurisdictions one of several 
coparties aggrieved by a judgment or decree may, 
in the name of all and without the consent of his 
coparties, sue’ out a writ of error or appeal.®® But, 
in the absence of statutory authority, one party 
cannot appeal,in his own name on behalf of him- 


self and others.®® 


, 


APPEAL AND ERROR 


ants in Error—l. 
is that all parties in favor of whom a judgment 
or deeree has been rendered below, or who are in- 
terested in having such judgment or decree sus- 
tained, or whose interests will necessarily be af- 
fected by a reversal or modification of such 
judgment or decree, and all coparties of appellant 
or plaintiff in error, who are interested, and who 
are not made coappellants or coplaintiffs in error, 
must be made appellees, respondents, or defendants 
in error, and for lack of proper or necessary par- 


es ai. 
[$$ 968-970 


In General. The general rule 


[§ 970] ©. Appellees, Respondents, or Defend- ! ties a petition or writ of error will be dismissed. 


first levied on the property of the 
principal, and § 5277 providing that 
the surety, on paying the judgment, 
shall, on motion, be entitled to a 
judgment over against the principal, 
a judgment against the principal and 
surety in an undertaking on appeal 
from a justice of the peace does not 
create a joint liability, and hence the 
principal can sue out a writ of error 
to the district court to review such 
judgment without joining the surety 
as a party). 

87. U. S.—Lamon v. Speer Hard- 
ware Co., 190 Fed. 734, 111 CCA 462 
(holding that a general judgment ren- 
dered against the original defendants 
in the case and the sureties on a 
supersedeas bond given by them is 
joint, and such original defendants 
cannot alone review the same by writ 
of error, without summons and sever- 
ance as to their codefendants) ; 
Humes v. Chattanooga Third Nat. 
Bank, 54 Fed. 917, 4 CCA 668. 

Ala.—Sellers v. Smith, 143 Ala. 566, 
39 S 356 (holding that one appealing 
from a circuit court judgment ren- 
dered against him and his surety, in 
his bond on an appeal from a judg- 
ment of a justice’s court must take 
the appeal in his own name and the 
name of the surety; and if the latter 
is unwilling to join in assigning er- 
rors he may be summoned, and on 
his failure to then join, the appeal 
may be prosecuted by the party 
ates EKastland y. Jones, Minor 

Ind.—National Surety Co. v. But- 
ton, 41 Ind. A. 301, 83 NE 644 (hold- 
ing that, where an action was 
brought against certain contractors 
and their surety on the bond, and a 
joint judgment recovered against all 
provided that execution should be 
first levied on the property of the 
contractors, but if sufficient property 
was not found to satisfy the same 
it should then be levied, before re- 
turn, on the property of the surety, 
and the judgment did not settle the 
question of contribution as between 
the contractors and the surety, the 
contractors, although they made de- 
fault, were nevertheless interested in 
the judgment, and entitled to appeal 
therefrom, and were therefore neces- 
sary parties to the appeal by the 
surety). 

Renu gible rae v. Wyatt, 17 Miss. 

Tex.—Harlin v. Snyder First State 
Bank, etc., Co., (Civ. A.) 149 SW 844 
(holding that a writ of error by one 
of several defendants adjudged a 
principal in a note, brought against 
codefendants adjudged sureties, to 
revise the judgment in favor of the 
sureties, must be dismissed for fail- 
ure to make all the parties interested 
parties to the writ). 

ss. Ala.—Prestridge v. Wallace, 
155 Ala. 540, 46 S 970; Vaughan v. 
Higgins, 68 Ala. 546; Deslonde vy. 
Carter, 28 Ala. 541. 

Colo.—Venner vy. Denver Union 
Water Co., 15 Colo. A. 495, 63 P 1061 
(holding, however, that, under Code 
§ 400, providing that in case of judg- 
ment against two or more persons 
any one of them may appeal, and may 
use the names of the others, if neces- 
sary, the names of parties whose in- 


terests are not affected by a decree 
against them need not be used in an 
appeal taken by the real and only 
party in interest). 

Fla.—West v. Johnson, 66 Fla. 4, 
62 S_913; Nash v. Haycraft, 34 Fla. 
449, 16 S 324; Standley v. Jaffray, 13 
Fla. 596. 

Ill.—Cooke v. Cooke, 194 Ill. 225, 
62 NE 536; Christy v. Marmon, 163 
Tll.. 225, 45 NE 150; Willenborg v. 
Murphy, 40 Ill. 46; Moore v. Capps, 9 
Tll. 315; Fraser v. Fraser, 110 Ill. A. 
aay Bartlett v. Keating, 79 Ill. A. 
642. 

N. J.—Van Buskirk v. Hoboken, 
6te., "Rj'Cos! 30UNE FILL s6ieaPharo 
v. Parker, 21 N. J. L. 332 

Tenn—Patterson vy. Butterworth, 4 
a 157; Stump v. Shephard, Cooke 
90. 

Wis.—Doty v. Strong, 1 Pinn. 165. 

[a] Effect of appeal by one in 
name of all.—Where one of several 
coparties appeals in the name of all, 
and gives. a bond superseding the 
whole judgment, this will not dis- 
charge from their liability those not 
joining with him in the prosecution 
of the appeal. They are necessarily 
coparties in order to the due identifi- 
cation of the record; but, unless they 
join in the prosecution of the pro- 
ceeding, the original judgment or de- 
cree will remain in force as to them. 
Duncan v. Hargrove, 22 Ala. 150. See 
fae Webster v. Yancy, Minor (Ala.) 

89. Hammond v. Peo., 164 Ill. 455, 
46 NE 796; Matter of New York, 77 
App. Div. 136, 78 NYS 1030 (in spe- 
cial proceeding). ; 

{a] Construction of statute.—In 
Illinois Practice Act § 70, providing 
that, where a judgment or decree is 
rendered in the courts named 
“against two or more persons, either 
one of said persons shall be permit- 
ted to remove such suit to the appel- 
late court by appeal or writ of er- 
ror, and for that purpose shall be 
permitted to use the names of all of 
said persons, if necessary,’ does not 
enable one party to appeal in behalf 
of all. Hammond v. Peo., 164 Ill. 455, 
46 NE 796; Fraser v. Fraser, 110 Ill. 
ARG LSs 

90. U. S.—In re Metropolitan Trust 


,Co., 218 U. S. 312, 31 SCt 18, 54 L. ed. 


1051; Teel v. Chesapeake, etc., R. Co., 
204 Fed. 914, 123 CCA 210; Blooming- 
dale v. Watson, 128 Fed. 268, 62 CCA 
600; Kidder v. Fidelity Ins., ete., Co., 
105 Fed. 821; Railroad Equipment Co. 
v. Southern R. Co., 92 Fed. 541, 34 
CCA 519; St. Louis United El. Co. v. 
Nichols, 91 ‘Fed. (832; (34. °CCA) "90; 
Boyd v. Stuttgart, ete, R. Co. 84 
Fed. 9, 28. CCA’ 262; —~Dodson °‘v. 
Fletcher, 78 Fed. 214, 24 CCA 69 
Lmotion to set aside dismissal den 
79 Fed. 129, 24 CCA 466]; Farmers’ 
L. & T. Co. v. Longworth, 76 Fed. 
609, 22 CCA 420 [foll Davis v. Mer- 
cantiles Drusts Coy 2522 Us 18.4590; et 
SCt 693, 38 L. ed. 563]. 

Ala.—Clark v. Knox, 65 Ala. 401; 
Tombeckbee Bank v. Freeman, Minor 
285. 

Ark.—Williamson v. Grider, 97 Ark. 
588, 135 SW 361. 

Cal.—Vincent v. Collins, 122 Cal. 
387, 55 P 129; Hibernia Sav.,. ete., 
Soc. v. Lewis, 111 Cal. 519, 44 P 175. 


ekets McKeany v. Black, 46 P 
81 ; 


Colo.—Standley v. Hendrie, etc., 
Mfg. Co:., 25 Colo. 376, 55 P 728. 

Lee C.—Slater v. Hamacher, 15 App- 

Fla.—Nichols v. Frank, 59 Fla. 588, 
590, 52 S 146 [cit Cyc]; Harison v. 
Ocala Bldg., etc., Assoc., 52 Fla. 522, 
42 S 696. 

Ga.—Davis v. Walters, 140 Ga. 229, 
78 SE 838; State Trust Co. v. Ses- 
sions, 136 Ga. 862, 72 SE 347; Cole- 
man vy. Emanuel County Bd. of Edu- 
cation, 136 Ga. 844, 72 SE 159; Free- 
man v. Young, 134 Ga. 79, 67 SH 
446; Hall v. Davis, 129 Ga. 498, 59 SE 
241; Georgia L. & T. Co. v. Mill- 
town Lumber Co., 128 Ga. 525, 57 SH 
761; Hodnett v. Douglass, 124 Ga. 
994, 53 SE 687; Kahn v. Hollis, 124 
Ga. 537, 53 SE 95; Sons of Peace No. 
1 v. Sons & Daughters of Peace, 
122 Ga. 429, 50 SEH 111; Tiner v. Car- 
ter,” 110. Gay 285, 734. (SE! 5673) Uaise 
Leather Co. v. Gainesville First Nat. 
Bank, 107 Ga. 263, 33 SE 31; McCon- 
nell v. West, 105 Ga. 468, 30 SE 654; 
Inman v. Estes, 104 Ga. 645, 30 SE 
800; Wyatt v. Wyatt, 13 Ga. A. 468, 
79 SE 372; Swafford v. Shirley, 7 Ga. 
A. 347, 66 SE 1022. 

Tll.— Haigh v. Carroll, 197 Till. 193, 
64 NE 375; State Bank v. Wilson, $ 
Ill. 89; Lyons v. Hammond El. Co., 
132 Ill. A. 617. 

Ind.—Deinhart v. Mugg, 176 Ind. 
531, 96. NE 467; Kuhn y. American 
Mut. L. Ins. Co., 160 Ind. 356, 66 NE 
890; Kreuter v. English Lake Land 
Co., 159 Ind. 372,. 65) NE 45: Capital 
Nat. Bank v. Reid, 154 Ind. 54, 55 NE 
1023; Abshire v. Williamson, 149 Ind. 
248, 48 NE 1027; Laughery Turnp. 
Co. v. McCreary, 147 Ind. 526, 446 NE 
906; McClure v. Shelburn Coal Co.,. 
147 Ind. 119, 46 NE 349; Moore v. 
Franklin, 145: Ind. 344, 44 NE 459; 
Bozeman v. Cale, 139 Ind. 187, 35 NE 
828; Garside v. Wolf, 135 Ind. 42, 34 
NE 810; Burdick v. Hunt, 43 Ind. 
381; Moor v. Males, 46 Ind. A. 311, 
92 NE 229; Swing v. Hill, 44 Ind. 
A. 140, 88 NE 721; Waldrip v. Mc- 
Connell, 42 Ind. A. 54, 84 NE 517; 
Berkey v. Tipton Light, ete., Co., 41 
Ind. A. 301, 84 NE 1095, 85 NE 1724; 
Peoria First Nat. Bank v. Farmers’, 
etc., Bank, (A.) 82 NE 1013; Elwood 
State Bank v. Mock, 40 Ind. A. 685, 
82 NE 1003; Bruce v. Myers, 34 Ind. 
A. 664, 73 NE 710; Holderman v. 
Wood, 34 Ind. A. 519, 73 NE 199; 
Risser v. Dungan, 34 Ind. A. 373, 71 
NE 974; Vinall v. Hendricks, 33 Ind. 
A. 413, 71 NE 682; Schrage v. Mc- 
Coy, 28 Ind. A. 434, 63 NE 50; Clear 
Creek Tp. v. Rittger, 12 Ind. A. 355, 
39 NE 1052. 

Iowa.—Fullerton v. Hughes, 126 
NW 697; McIntyre v. Clemens, 79 
NW 369; German Sav. Bank v. 
Armour Packing Co., 75 NW 503. 

Kan.—Booher v. Wisner, 70 P 581; 
Moyer v. Lumber Co., 64 Kan., 885, 
67 P 852; Miles v. Lackey, 63 P 738: 
Mitts v. Smith, 60 P 822; Bender v. 
Smith. 56 P 484; Jones v. Carter, 55 P 
345; Girard L. Ins. Annuity, etc., Co. 
v. Wrought Iron Bridge Co., 52 P 
869; Gill v. Jones, 52 P 98; St. Mary’s 
Nat. Bank v. Gille Hardware, ete., 
Co., 49 P 159; Leeper v. Pomeroy, 49 
P 157; Chave v. Iowa Town Co., 48 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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This rule has been applied to all intervening parties , ants;°* to garnishees on appeals in garnishment pro- 


to a suit;®* to parties named in a cross plea;*? to 
all members of a partnership, where the decree 
or judgment affects the firm or a part of its mem- 


bers as such;®? to debtors, creditors, and claim- 


P 916; Leverton v. Kneisel, (A.) 63 
P 291; Falk v. Kansas City, ete., R. 
Co., (A.) 62 P 430; Daughters v. Ger- 
man-American Ins. Co., 10 Kan. A. 
458, 62 P 428; Coder v. Moore, (A.) 
58 P 1000; Lewis v. Larkin, (A.) 57 
P 239; People’s Sav. Bank v. Fisher, 
(A.) 52 P 914; Loomis v. Thayer, (A.) 
51 P 918; Campdoras v. Brooks, 6 
Kan. A. 33, 49 P 628; Breneman v. 
Burr, 5 Kan. A. 733, 46 P 968; Atlan- 
tic Trust Co. v. Prescott, 5 Kan. A. 
172, 48 P 926; Hendrickson v. Har- 
vey, 4 Kan. A. 761, 46 P 1003; Brady 
v. Corbett, 4 Kan. A. 234, 45 P 969; 
Sheridan v. Snyder, 4 Kan. A. 214, 45 
P 1007; Foreman y. Ward, 2 Kan. A. 
139, 43 P1439. 

Ky.—Shumaker v. Louisville, etc., 
R. -Co.,. 74 -SW 211,24 Kyl (2374: 
Phillips v. Keel, 72 SW 272, 24 KyL 
1752; Arnett v. McGuire, 67 SW 60, 
23 KyL 2319;Wilson’s Pet., 51 SW 
149, 21 KyL 231; Mitchell v. Tyler, 49 
SW 422, 20 KyL 1249. : 

La.—Chicago-Texas Land, etc., Co. 
vy. Sabine River Lumber Co., 130 La. 
354, 57 S 1003; Theriot’s Succ., 120 
La. 386, 45 S 286; Guillebert’s Succ., 
Py lua .d%1,) 41 S. 653;) Handlin.:v. 
Dodt, 110 La. 936, 34 S 881; Mas- 
eari-s:;Suce., 105, Juaas 322; 29, S.<718; 
In re Corbera, etc., Furniture Co., 105 
La. 119, 29 S 488; Andrus v. His Cred- 
dtors, 46¢Iua. -<Anns. 1351, 16+S 225; 
Murphy v. Factor’s, etc., Ins. Co., 36 
La. Ann. 953. On appeal by motion 
in open court all parties to the suit 
who are not appellants are appellees. 
mare v.* Hanson, 127 La. 219, 53 
S 529. 

Minn.—Peterson v. Red Wing, 101 
Minn. 62, 111 NW 840; Greenman v. 
Melbye, 78 Minn. 361, 81 NW 21; Kells 
v. Nelson-Tenney Co., 74 Minn. 8, 76 
NW 790. 

Nebr.—Richardson v. Thompson, 59 
Nebr. 299, 80 NW 909; Collins Mfg. 
Co. v. M. A. Seeds Dry Plate Co., 55 
Nebr. 576, 75 NW 1099; Kuhl v. Pierce 
County, 44 Nebr- 584, 62 NW 1066; 
Willits v. Harlan County, 2 Nebr. 
(Unoff.) 865, 90 NW 656. 

N. J.—Crouse v. Lewis, 59 N. J. 
L. 288, 35 A 906. 

Oh.—Wangerien v. Aspell, 47 Oh. 
St: 250, 24° NH 405; Smetters ’ v. 
Rainey, 13 Oh. St. 568; Ervin. v. 
Mathers.) s: Oh, Cir ’Cti: 199; “S- Ob: 
Cir. Dec. 847. 

Okl.—Smith y. J. I. Case Threshing 
43 Okl. 346, 142 P 1032; 
Billy v. Gray’s Unknown Heirs, 35 Okl. 
430, 130 P 533; Gwinnup v. Griffins, 
SA OKO Iii, tad dye 00 ls Denny. Vi. 
Ostrander, 33 Okl. 622, 127 P 390; 
Ft. Smith, etc., R. Co. v. Wilson, 33 
Okl. 280, 124 P 948; Merrell v. Wal- 
ters, 30 Okl. 173,.119 P 1122; Burns 
Me One Ve adie OK. acy st. be 209); 
Continental Gin Co. v. Huff, 25 Ok. 
798, 108 P 3869; Seibert v. Okeene 
First Nat. Bank, 25 Okl. 778, 108 
RP 628; John v. Paullin, 24 Okl. 636, 
104 P 365 [reh den 24 Okl. 642, 106 
P 838]; Weisbender v. Caddo County 
School Dist. No. 6, 24 Okl. 173, 103 P 
639; Wedd v. Gates, 15 Okl. 602, 82 
P 808; Outeait v. Collier, 6 Okl. 615, 
473;) 58.52 
642]. 

Or.—Hafer v. Medford, etc., R. Co., 
60 Or. 354, 219) P. 337. 

S.-D.—Crouch v. Dakota, ete, R. 
Co., 22 S. D. 263, 117 NW 145. 

Tex.—Cates v. Sparkman, 66 Tex. 
155, 18 SW 446; Thompson v. Pine, 
55 Tex. 427; Peiser v. Peticolas, 48 
Tex. 483; McKnight v. McKnight, 
(Civ. A.) 124 SW 7384; Frazier v. 
Weinman, (Civ. A.) 120 SW 904; 
Yarnell v. Burnett, 25 Tex. Civ. A. 
26, 61 SW 153; Lange v. Fritze, (Civ. 
A.) 53 SW 583; Gulf; etc., R. 


Coly.= 


Mitchell, 21 Tex. Civ. A. 463, 51 SW 
662; Pickett v. Jackson, (Civ. A.) 38 
SW_ 395. 

Wis.—In re Luscombe, 109 Wis. 
186, 85 NW 341; Kemp vy. Hein, 48 
Wis. 32, 3 NW 831. 

And see cases supra § 951. 

[a] In order to obtain a review of 
an order substituting defendants, the 
origina: defendants must be made 
parties. Hendrickson v. Harvey, 4 
Kan. A. 741, 46 P 1003. 

91. Swearingen v. McDaniel, 12 
Rob. (la.) 203; Kellogg v. Clark, 15 
La. 362; Hayden v. Mitchell, (Tex. 
Civ, A:) 24,.SW 1085; Fairfield, v. 
Binnian, 13 Wash. 1, 42 P 632. 

[a] But where the intervener 
claims only a part of the property in 
dispute, and the appeal relates to the 
remainder of the property only, such 
intervener is not a necessary party. 
Gibson v. White, 4 La. Ann, 14 


92. Frazier v. Weinman, (Civ. A.) 
120 SW 904. 
93. Crosthwait v. James, 95 Ga. 


570, 20 SE 494; Hammitt v. Payne, 
27 La. Ann. 100; Tupery v. Lafitte, 19 
La. Ann. 296; Ferguson v. Beaumont 
pages etc., Co., (Tex. Civ. A.) 154 SW 
94. U. S.—Gray v. Grand Forks 
Mercantile Co., 138 Fed. 344, 70 CCA 
634 (claimant for appeal by trustee in 
bankruptcy); Bloomingdale v. Wat- 
son, 128 Fed. 268, 62 CCA 600 (cred- 
itors of insolvent partnership); Ili- 
nois Trust, etc., Bank v. Kilbourne, 
76 Fed. 8838, 22 CCA 599; Gray v. 
Havemeyer, 53 Fed. 174, 3 CCA 497 
(foreclosure and mechanic’s lien). 

Ga.—Davis v. Peel, 97 Ga. 342, 22 
SE 525 (special lien); Baker  v. 
Thompson, 78 Ga. 742, 4 SE 107 
(marshaling assets). 

Ind.—Garside v. Wolf, 135 Ind. 42, 
34 NE 810 (foreclosure). 

Kan.—Root v. Martin, 60 P 1050 
[aff reh 62 P 1004]; Kellam v. Man- 
speaker, 61 Kan. 857, 58 P 990 (cred- 
itor’s suit); Denebiem v. Wingate, 
ete., Mercantile Co., 51 P 909; Janis 
v. Horton First Nat. Bank, 51 P 886; 
Van Laer v. Kansas Triphammer 
Brick Works, 56 Kan. 545, 43 P 1134 
(mechanic’s lien); Hyde Park Inv. 
Co. v. Atchison First Nat. Bank, 56 
Kan. 49, 42 P 321 (foreclosure); 
Hodgson y. Billson, 11 Kan. 357 (joint 
judgment creditors); Metropolitan 
Nat. Bank v. Republican Valley Bank, 
(OND OSehe: glals 

Ky.—Frankfort v. Farmers’ Bank, 
61 SW 458, 22 KyL 1738; Mitchell v. 
Tyler, 49 SW 422, 20 KyL 1249; Mur- 
phy v. O’Reiley, 78 Ky. 263 (cred- 
itor’s suit); Barnett v. Feichheimer, 
5 KyL 183 (order appointing re- 


ceiver). 

La.—Guillebert’s Succ., 117 La. 371, 
41 S 653; Handlin vy. Dodt, 110 La. 
936, 34 S 881; Treadwell’s Succ., 38 
La. Ann. 260; Taylor v. Calloway, 14 
La. Ann. 688 (intervention); Wider 
v. Rogers, 11 La. Ann. 606 (garnish- 
ment); Garcia v. Their Creditors, 3 
Rob. 436 (distribution). 

N. J.—Crouse v. Lewis, (Sup.) 59 
Ni die Ge 2885357 As 906. 

N. Y.—Whiteside v. Prendergast, 2 
Barb. Ch. 471 (order filing receiver’s 
bond nunc pro tunc). 

Oh.—Veach v. Kerr, 41 Oh. St. 179; 
Buckingham v. Commercial Bank, 21 
Oh. St. 131 (creditors’ suits). 

Tex.—Blackman vy. Harry, (Civ. A.) 
35 SW 290 (foreclosure). 

Wash.—Radebaugh v. Tacoma, etc., 
R. Co., 8 Wash. 570, 36 P 460 (receiv- 
ership). 

fa] A judgment debtor whose 
property is adjudged to have been 
fraudulently conveyed and subjected 
to the payment of his debt is a neces- 


ceedings;®° in some cases to parties who are in 
default or have confessed judgment in the court 
below;°° to parties in a representative or official 


sary party to a review of the judg- 
ment. Kellam v. Manspeaker, (Kan.) 
58 P 990. 

Juilliard v. May, 130 Ill. 87, 
22 NE 477; Yerkes v. McGuire, 54 
Kan. 614, 38 P 781; Gregg v. Bald- 
win ‘(Kans As)) 62 RP) 727+ sTuthill ve 


Moulton, 9 Kan. A. 434, 58 P 1031; 
Reese v. Couyers, 16 La. Ann. 39; 
Copley v. Snow, 8 La. Ann. 623; 


Greenman v. Melbye, 78 Minn. 361, 81 
NW 21. Compare Barner v. Gorden, 
16 La. Ann. 324. 

[a] When not a necessary party. 
—(1) But a garnishee who, by stipu- 
lation in the case, has been released 
from the liability of having a judg- 
ment rendered against him, and con- 
verted by such stipulation into a 
mere stakeholder or custodian of 
funds, holding them subject to the 
order of the court, is not a neces- 
sary party to a petition in error to 
review an order discharging such 
funds so held by such garnishee 
from the lien of said garnishment. 
Reighart v. Harris, 5 Kan. A. 461, 49 
P 336. (2) And under Gen. St. (1897) 
ec 95 § 228, providing that any num- 
ber of garnishees may be embraced 
in the same affidavit and summons, 
but if a joint liability is claimed 
against any, it shall be so stated in 
the affidavit, otherwise the several 
garnishees shall be deemed severally 
proceeded against, it was held that, 
where five parties were summoned 
as garnishees, and on judgment in 
their favor a petition in error was 
filed against three of them, and the 
record did not contain the garnish- 
ment affidavit or show whether they 
were proceeded against jointly or 
severally, a motion to dismiss the pe- 
tition in error for defect of parties 
will not be considered, since it is im- 
possible to tell from the _ record 
whether the garnishees omitted were 
necessary parties to the petition in 


error. Lawton v. Hagle, (Kan. A.) 
61 P 868. 
[b] Joinder of garnishees.—Under 


proceedings against the same defend- 
ant, .each of five garnishees  an- 
swered that he owed defendant noth- 
ing and asked to be allowed a certain 
sum as expenses of answering. <A 
joint judgment was rendered in their 
favor against plaintiff for the aggre- 
gate amount of their claims. It was 
held that a writ of error by plaintiff 
would not be dismissed on _ the 
ground that the case of each gar- 
nishee was separate and should have 
been brought up by a separate writ 
eae 3 Sulter v. Brooks, 74 Ga. 
401. 

96. U. S—American L. & T. Co. 
v. Clark, 83 Bed. 230, 27 CCA 522. 

Cal. Matter of Castle Dome Min., 
etc., Co., 79 Cal. 246, 21 P 746. 

Fla.—Megin v. Filor, 4 Fla. 203. 

Ga.—Bower v. Thomas, 69 Ga. 47. 

Ind.—Michigan Mut. L. Ins. Co. v. 
Frankel, 151 Ind. 534, 50 NE 304; 
Midland R. Co. v. St. Clair, 144 Ind. 
363, 42 NE 214; Canaday v. Yager, 33 
Ind. A. 623, 71 NE 977. 

Kan.—Norton County State Bank 
v. Van Doren, 53 P 130 (holding that, 
where a _ creditors’ bill was filed 
against the debtor, an alleged fraud- 
ulent trustee, and a bank alleged to 
be the beneficiary of said fraudulent 
trust, and the debtor was defaulted, 
and judgment was entered against 
the bank alone, the debtor was a 
necessary party to a proceeding in 
error by the bank); Vincent Cattle 
a v. American Nat. Bank, 52 P 

La.—King v. Atkins, 33 La. Ann. 
1057. 

[a] - Contra under some circum- 
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capacity,®* such as attorneys,°® guardians,®® per- 
sonal representatives,' public officers,’ receivers,’ or 
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assignees in bankruptey or imsolveney and. trus- 


stances.—Kaufman v. Preston, 158 
Ind. 361, 683 NE 570; Zinkeisen v. 
Lewis, 71 Kan. 837, 80 P 44, 83 P 28; 
Hallwood Cash Register Co. y. Dailey, 
10 Kan. +620). .19 PP) 1538s) emerts we 
Robinson, 7 Kan. A. 756, 53 P 485 
(holding that parties to a foreclosure 
suit who are served by publication 
and make default, being, only barred 
of any right in the premises, are not 
necessary parties to a suit in the ap- 
pellate court between the mortgagee 
and defendants who claim the prem- 
ises). And see supra § 951. 

{[b] But where such parties never 
had any interest in the subject mat- 
ter in dispute or their interest is of 
such a character as to be unaffected 
by the result of the proceeding, they 
are not necessary to the appellate 
jurisdiction. Bostwick vy. Blair, 2 
KanweAs W89nn 43m. 2975 ) Toledo tev: 
Schulters, 11 Oh. Cir. Ct. 528, 5 Oh. 
Cir. Dec. 269. 

{[c] Presumption of lack of in- 
terest—In Phelps, etc., Windmill Co. 
v. Baker, 49 Kan. 434,30 P 472, it 
was held that on appeal by plaintiff 
in an action to foreclose a mechanic’s 
lien, where it appeared that the par- 
ties made defendants by him as havy- 
ing an interest in the land failed to 
appear, although properly served, it 
would be presumed that the court 
found that such parties had no in- 
terest in the land, and. that conse- 
quently they were not necessary par- 
ties to an appeal. , 

97. See text and notes following. 

98) JSouth -s Carolina . Re Co. evs 
Moore, 28 Ga. 398, 73 AmD 1778; 
Gaines’ Succ., 46 La. Ann. 695, 15 S 
80; Peck v. Peck, 23 Hun (N. Y.) 312 
[aff 90 N. Y. 608 mem]; Campbell v. 
Western, 3 Paige (N. Y.) 124. 

99. Whitaker v. Patton, . eats 
(Ala.) 9 (guardian ad litem); Im re 
Strang, 131 Iowa 583, 106 NW 631 
(holding that, where a suit to con- 
strue a will was prosecuted on the 
part of minor legatees by a guardian 
ad litem, and shortly after the trial 
in the district court a_ general 
guardian was appointed for such 
minors, and was authorized to prose- 
cute an appeal from the judgment, 
he was a proper party to the ap- 
peal); Parks v. Honeywell, 55 Kan. 
615, 40 P 896 (guardian); Moodie v. 
Cambot, 14 La. Ann. 158 (tutor); 
Andat v. Gilly, 12. Rob. (La;) 323 
(curator and tutrix). 

1. U. S—Taylor v. Savage, 2 How. 
$95, 11 L. ed. 313, 1 How. 282, 11 L. 
ed. 132. 

Ind.—Paxton v. Tyler, 20 Ind. A. 
455, 50 NE 45. 

Kan.—Bridge v. Main St. Hotel Co., 
61 P 754. ‘ 

La.—Miltenberger v. Pipes, 23 La. 
Ann. 267. 

NY di—Embley, ve. Ebunt, s28Ne sd. 
Eq. 421. : 

Tex.—McAllister v. Godbold, (Civ. 
A.) 29 SW 417. 

See In re Parr, 161 Mich. 244, 126 
NW 197. . 

[a] Making: coexecutor a defend- 
ant.—Where one of two executors, 
also being a testamentary trustee, 
refused to join in an appeal from the 
order of distribution, the other, be- 
lieving that the order deprived the 
trust estate of property belonging to 
it, could prosecute the appeal alone, 
and confer jurisdiction on the court 
by making the coexecutor a party 
defendant, under Rey.-St. (1898) § 
2604, providing that persons in joint 
interest who refuse to join as plain- 
tiffs may be made defendants. In 
re Luscombe, 109 Wis. 186, 85 NW 
341. 

2. Prestridge v. Officers of Ct., 42 
Ala. 405; Small v. Edwards, (Kan.) 
69 P 165; Eschert v. Harrison, 29 La. 
Ann. 860. 


[a] Clerk of court.—Cox v. Rees, 
L6ywuai. O09: 

[b] Commissioner. — McKee  v. 
Hann, 9 Dana (Ky.) 526. 

{c] County treasurer.—Soukup v. 
Union Inv. Co., 84 Iowa 448, 51 NW 
167, 35 AmSR 317. 

{d] Sheriff.—(1) Loring v. Wit- 
tich, 16 Fla. 495; Moore v. Brown, 81 
Ga. 10, 6 SE 833; White v. Bird, 20 
La. Ann. 282. (2) But a sheriff who 
is made a party to an injunction only 
for the purpose of notifying him that 
the execution of the writ has been 
Suspended need not be made a party 
to the appeal from the judgment be- 
low. Eschert vy. Harrison, Mann, Un- 
rep. Cas. (La.) 186. 

3. U. S.—TIllinois Trust, ete., Bank 
Ven RU BOUTES, 76 Fed. 883, 22 CCA 
599. 
Ill.— Haigh v. Carroll, 197 Ill. 193, 
64 NE 375. 

Ind.—Polk v. Johnson, 167 Ind. 548, 
78 NE 652, 79 NE 491. é 

Kan.—Denebiem v. Wingate, etc., 
Mercantile Co., 51 P 909; Scannell v. 
Felton, 57 Kan. 468, 46 P 948; Metro- 
politan Nat. Bank v. Republican Val- 
ley Bank, (A.) 538 P 773 (holding 
that the receiver of an insolvent bank 
is the real party in interest on an 
appeal where the rights of the bank 
are involved); Mosler v. Perry State 
Bank, 6 Kan. A. 172, 51 P 309 (hold- 
ing that a receiver of an insolvent 
bank is a necessary party to a pro- 


ceeding in error to reverse a judg- 


ment in favor of the bank against 
an interpleader who sought to re- 
cover certain property in the hands 
of said receiver, claimed as assets of 
said bank). 

Wash.—Pacifie Coast Trading Co. 
v. Bellingham Bay Base Ball Assoce., 
18 Wash. 245, 51 P 382 (holding that 
the receiver of an insolvent corpo- 
ration, appointed on petition of cer- 
tain judgment creditors of such cor- 
poration, was a proper party to plain- 
tiff's appeal from a judgment finding 
that plaintiff's claim against the com- 
mon debtor was barred by limita- 
tions, and ordering the receiver to 
distribute the fund among such judg- 
ment creditors, and was entitled to 
notice of such appeal). 

[a] Want of interest.—(1) But on 
error from an order appointing a re- 
ceiver in a foreclosure suit the re- 
ceiver is not a necessary party. An- 
derson v. Matthews, 8 Wyo. 307, 57 
P 156. (2) And receivers in a suit 
to foreclose a railroad mortgage, who 
had been finally discharged prior to 
the filing of an intervening petition 
to establish a judgment recovered 
against them as a claim against a 
fund reserved by the court after sale 
of the road to cover such claims, and 
who were not made parties to the 
petition, are not necessary parties 
on an appeal from the decree entered 
thereon. St. Louis Southwestern R. 
Co: v. Jackson, 95 Hed. 560,37) COA 
165. (3) And a receiver appointed to 
take possession of properly involved 
in the litigation during the pendency 
of the suit, who does not stand as 
the representative of any of the par- 
ties nor file any pleadings in the 
case, is not a necessary or proper 
party in a proceeding in error 
brought to review the judgment ren- 
dered in such suit. Grand De Tour 
Plow Co. v. Rude Bros. Mfg. Co., 60 
Kan. 145, 55 P 848. 

[b] Substituted receiver.—But on 
an appeal by the owner of property 
in the hands of a receiver from an 
order directing a substituted receiver 
to pay certain amounts from the 
fund in its hands to the original re- 
ceiver who had resigned, such substi- 
tuted receiver was not a necessary 
party. Polk v. Johnson, (Ind..A.) 76 
NE 634. 

Be U. S.—Mead v. Platt, 17 Fed. 


an 
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tees;* to purchasers at judicial sales;° to stock- 
holders;® to sureties;’ to mortgagors and mort- 


Fia.—Harison v. Ocala Bldg., etce., 
Assoc., 52 Fla, 522, 42 S 696. 
Ga.—Allen v. Cravens, 68 Ga. 554. 
Kan.—Long-Bell Lumber Co. y. 
Haines, 3 Kan. A. 316, 45 P 97. 
La.—Collins v. Marshall, 10 Rob. 


112 (assignee in bankruptcy). 


Oh.—Renick v. Western Union 
Bank, 13 Oh. 298, 42 AmD 203 (trus- 
tees of defunct corporation). 
ae ara ees v. Mays, 45 Tex. 

fa] But where a trustee to whom 
the court in a divorce suit has or- 
dered a conveyance of land for the 
benefit of minor children has never 
appeared in the case, he is not a nec- 
essary party to an appeal. Lowe v. 
Lowe, 53 Wash. 50, 101 P 704. 

5. A purchaser at a judicial sale 
is a proper and necessary party, ap- 
pellee, or defendant in error to any 
appellate proceedings relating to the 
property sold, or to the validity of 
the proceedings under which the sale 
was held. 

Ala.—Thompson v. Campbell, 52 
Ala. 583. .Compare Hoard v. Hoard, 
41 Ala. 590. y 

Cal.—Hibernia Sav., ete., Soc. v. 
Lewis, 111 Cal. 519, 44 P 175. 

A ema ite hy Vv. -Hards, 1%) Ji, 4A% 

Kan.—Kellam v. Manspeaker, 61 
Kan. 857, 58 P 990; Carter v. Dough- 
ten, 50 P 500; McDonald vy. Citizens’ 
Nat. Bank, 58 Kan. 461, 49 P 595; 
Austin =v. De Hass) (AX) 51) sP830n. 

Ky.—McKee v. Hann, 9 Dana 526; 
Re ae v. Wade, 30 SW 656, 17 KyL 


pen Y.—Barnes v. Stoughton, 6 Hun 

[a] Devisee of deceased pur- 
chaser.—Where an estate was sold 
on the petition of infant owners, in 
a writ of error by them to reverse 
the decree the devisee of the de- 
ceased purchaser and the commis- 
sioner who sold the estate and holds 
the proceeds are the only necessary 
parties defendant. McKee v. Hann, 
9 Dana (Ky.) 526. : 

[b] Purchase under an irregular 
decree.—Where a -.person bought 
mortgage premises sold under an 
irregular decree, on a writ of error 
to reverse the decree and sale it was 
held that the court could not, where 
the purchaser was not a party to the 
record, decide on the validity of the 
sale. Crocket v. Hanna, 6 J. dz 
Marsh. (Ky.) 335. See also Coger v. 
Coger, 2 Dana (Ky.) 270. 

6. Moor v. Males, 46 Ind. A. 311, 
92 NE 229 (holding that, where the . 
receiver of an insolvent building as- 
sociation sued to marshal its assets 
and make an equitable distribution 
thereof, and all the defendants were 
stockholders who had received speci- 
fied sums from the assets of the as- 
sociation after it went into volun- 
tary liquidation, and there were cer- 
tain others equally entitled who had 
received nothing, the relief prayed 
being that defendants return to the 
receiver such sums as would equal- 
ize the stockholders in the distribu- 
tion of the assets, all of the parties 
against whom judgment had been 
rendered were necessary parties to 
an appeal); Hafer v. Medford, ete., 
Aa 60) Ore Sb 40h, se R22) set Ones 

[a] Not necessary parties.—Shaw- 
nee First Nat. Bank v. Oklahoma Nat. 
Bank, 29 Okl. 411,) 118° 574. 

7. Wherever the rights and inter- 
ests of a surety may be affected by 
the result of an appeal or writ of 
error, he is a proper and necessary 
party to the proceedings on review, 
but where the surety has no inter-- 
est in the result, he should not be 
made a party. 

Apennetas 4 Sylva v. Henry, 3 Port. 

Ark.—Long v. State, 13 Ark. 289. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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gagees;° to vendors, purchasers, and warrantors;? 
and to states, municipalities, counties, and other 
But mere nominal parties or 
parties who have no interests that can be affected 


political divisions.1° 
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by the judgment on appeal are neither necessary 


Ga.—Greene v. Barron, 119 Ga. 901, 
AT SE 188. Compare Thomas v. Price, 
$8 Ga. 533, 15 SE 11: 

lowa.—Fisher v. Chaffee, 96 Iowa 
15, 64 NW 662. 

Kan.—Bonebrake v. Attna L. Ins. 
Co.,'3 Kan. A. 708, 41 P 67. 

La.—Tilton v. Vignes, 33 La. Ann. 
ae Battalora v. Erath, 25 La. Ann. 
18. 

Oh.—King vy. Bell, 36 Oh. St. 460. 

Tex.—Clark v. Lowe, (Civ. A.) 124 
SwW 733; Lange vy. Tritze, (Civ. A.) 
53 SW. 583; Wright v. Red River 
County Bank, 2 Tex. Civ. A. 97, 20 
SW_ 879. 

Wash.—Cline vy. Mitchell, 1 Wash. 
EAS ve. bs 101.3) 

S. Risser v. Dungan, 34 Ind. A. 
373, 71 NE 974 (holding that, in a 
suit against the purchaser of a dece- 
dent’s real estate at an administra- 
tor’s sale to have judgments against 
the deceased declared liens prior to 
mortgages for the payment of which 
the land was sold on petition by 
decedent’s administrator, an appeal 
from a judgment adverse to plain- 
tiffs cannot be maintained on assign- 
ments of error to which the mort- 
gagees are not made parties); Vinall 
wv. Hendricks; 33 Ind. A. 413,.7L.NE 
682° “Huston Vv. Pratt, Ckan.) 62) P 
319; McNeal v. Gossard Inv. Co., 
(Kan. A.) 54 P, 1040; Thompson v. 
Searle, 7 Kan. A. 494, 54 P 142; Janis 
v. Horton First Nat. Bank, (Kan. A.) 
51 P 886; Taft v. Burrell, 6 Kan. A. 
66, 49 P 640; Holdenville First Nat. 
Bank v. Jacobs, 26 Okl. 840, 111 P 
Bo0s; Uacst!) DPrust CocsweoBeeber, 21 
Pa. Super. 603. 

9. Where vendors, vendees, or 
warrantors are made parties below, 
they should also, in all cases where 
@ reversal or modification will ad- 
versely affect their interests, be made 
parties, appellee or defendant in er- 
ror, in proceedings to review the 
judgment of the lower court. Hall 
v. Davis; 129 Ga. 498, .59 SE 241; 
Richardson vy. Great Western Mfg. 
Co., 3 Kan. A. 445, 43 P 809; Phillips 
v. Keel, 72 SW 572, 24 KyL Syeys 
Lee v. ‘Campbell, 1 SW 873, 8 Kyl 
421; Chicago-Texas Land, etc., Co. v. 
Sabine River Lumber Co., 130 La. 
354, 57 S 1003; Massie v. Louque, 109 
La. 769, 33 S 764; Baird v. Russ, 33 
La. Ann. 920; Andrews v. Chapman, 
10 Rob. (La.) 188. 

[a] he vendor of a mortgagor, 
who has been called in aS warrantor 
in an action to foreclose the mort- 
gage, is not a necessary party to an 
appeal from a judgment enforcing 
the mortgage. Rachel v. Rachel, 11 
La. Ann. 687. 

[b] Warrantors.— (1) Where a 
warrantor is cited by a defendant, 
plaintiff, on appeal from the judg- 
ment against him, should cite such 
warrantor as well as_ defendant. 
Hutchinson v. Johnson, 19 La. Ann. 
141; Long v. Barnes, 13 La. Ann. 392; 
Nouvet v. Armant, 2) iba, Ann, 71): 
Hewson v. Creswell, 10 La. Ann. 
232. (2) But, when there is an agree- 
ment of record that the case shall 
first be tried between the original 
parties, warrantors need not be made 
Be ae Beard v. Poydras, 13 La. 
8 


{e] Abandonment of right against 
‘warrantor.—An appeal will not be 
dismissed, because the warrantor has 
not been made a party to the anpeal, 
where defendant has abandoned all 
right of appeal against his warran- 


tor. Scuddy v. Shaffer, 14 La. Ann. 
569. 
{d] Purchaser pendente lite. — 


Where a litigant has transferred an 
interest in his cause of action, and 
the court, after a recovery thereon, | 
approves the transfer and directs the 


judgment recovered to be paid to the 
transferees to the extent of their in- 
terest, the latter are proper parties 
defendant to a writ of error to review 
the judgment. Gulf, etc., R. Co. v. 
ee Sos 21 Tex. Civ. A. 463, 51 SW 


10. Where a state or a political 
division is adverse in interest to the 
party aggrieved by a judgment or 
decree it should be made an appellee 
or defendant in error to proceedings 
Pee 


- S—Pearson vy. Yewdall, 95 U. 
S. 294, 24 L. ed. 436. 
Ala.—Weissinger v. State, 11 Ala. 


540. 
Ga.—Coleman vy. Emanuel County 
Bd. of Education, 136 Ga. 844, 72 SE 


130) 

Re Se Prey ot v. Acton, 109 NW 
Kan.—Freeland v.. -Bland,* (A) 055 

IBEX: 


Minn.—Peterson v. Red Wing, 101 
Minn. 62, 111 NW 840. 

[a] Actions by state on relation 
of individual.—In Rogers v. State, 26 
Ind. A. 144, 59 NE 334, it was held 
that, in an action by the state on the 
relation of an individual, it is not 
necessary or proper to make any 
party other than the state an ap- 
pellee on an appeal from a judgment 
in its favor. 

{b] In Arkansas, under Sandels & 
H. Dig. (1894) § 1270, providing that, 
where appeals are prosecuted in the 
circuit court or supreme court in 
cases in which the county is inter- 
ested, the judge of the county court 
shall defend the same, it is not error 
for the circuit court to refuse to 
make the county a party in a case 
in which the county is interested on 
an appeal to that court from an or- 
der of the county judge, since the 
judge could defend his order on ap- 
peal by virtue of the statute with- 
out the county being formally made 
a party to the proceedings. Px p. 
Morton, 69 Ark. 48, 60 SW _ 307. 

11. U. S.—Amadeo vy. Northern 
Assur. Co,, 201 U. S. 194, 26 SCt 507, 
50 L. ed. 722; Basket v. Hassell, 107 
U.S. 602, 2 SCt 415; 271L.) ed: 500; 
Love v. Export Storage Co., 143 Fed. 
1, 74-CCA 155; Tull v. Nash, 141 Fed. 
5b, W3- CCA 29% Reidy v.. Pauly, alt 
Fed. 652, 58 CCA 152; Coler v. Allen, 
114 Fed. 609, 52 CCA 389; Galveston, 
etc., R. Co. v. House, 102 Fed. 112, 42 
CCA 205; Mills v. Provident Life, 
etc., Co., 100 Fed. 344, 40 CCA 394; 
Edgell v. Felder, 99 Fed. 324, 39 CCA 
540; Postal Tel. Cable Co. v. Vane, 
80 Fed. 961, 26 CCA 342. 

Ala.—Washington vy. Arnold, 167 
Ala. 448, 52 S 463; Thompson v. 
Campbell, 52 Ala. 583; Creighton v. 
Paine, 2 Ala. 158. 

Fla.—Ray v. Trice, 48 Fla. 297, 37 
S 582; Guarantee Trust, etc., Co. v. 
Buddington, 23 Fla. 514, 2 S 885. 

Ga.—Brown v. Horne, 139 Ga. 702, 
77 SE 1125; Brown v. Hawkins, 139 
Ga. 697, 77 SE 1123; Watts v. Lang- 


ston, 135 Ga. 161, 68 SE 1115; Cox v. 
Hardee, 135 Ga. 80, 68 SE 932; Hin- 
ing v. Georgia R., etc., Co.,; 133 Ga. 


458, 66 SH 237; Turner v. Newell, 129 
Ga. 89, 58 SE 657; Western Union 
Tel. Co. v. Griffith, 111 Ga. 551, 36 
SE 859; DeVaughn v. Byrom, 110 
Ga. 904, 36 SE 267. 

Ill:—In re Brown,.117 Ill. A. 332 
(petitioner under statute relating to 
neglected children). 

Ind.—Cleveland, ete, R. Co. 
Smith, 177 Ind. 524, 97 NE 164; Pit: 
ser v. McCreery, 172 Ind. 663, 88 NE 
303, 89 NE 317 [transf (A.) 86 NE 
980]; Hester v. Greenwood, 172 Ind. 
279, 88 NE 498; Clements v. Davis, 
155 Ind. 624, 57 NE 905; Mueller v. 
“ Stinesville, etc., Stone Co., 154 Ind. 


nor proper parties.’ 
true of persons who were not parties below and 
who are not parties to the judgment, although in- 
terested in the judgment as rendered.!? 
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And the same is generally 


Conse- 


230, 56 NE.222; Hogan v. Robinson, 
94 Ind. 138; Childress v. Lake Hrie, 
ete; 5 Ry Co. 4(A;) 1101 NEiW3323—War- 
wes v. Spry, 49 Ind. A. 327,°97 NE 
Iowa.—Ewart vy. Ewart, 126 Iowa 
219, 101 NW 869; Bowman y. Besley, 
122 Iowa 42, 97 NW 60; Brundage v. 
Cheneworth, 101 Iowa 256, 70 NW . 
211, 63, AmSR 3882; Payne v. Rau- 
binek, 82 Iowa 587, 48 NW 995. 
Kan.—Anthony Inv. Co. v. Ar- 
nett, 64 P 1024; Grand De Tour 
Plow Co. v. Rude Bros. Mfg. Co., 60 
Kan. 145, 55 P 848; Watson v. 
Holden, 58 Kan. 657, 50 P 883; Law- 
ton v. Hagle, (A.) 61 P 868; Wash- 
burn iv. )/Thomasy,, (AD 756) ye 2539 
(holding that a judgment denying 
subrogation under a mortgage may 
be reviewed, although the mortgagor, 
who owns the property, is not made 


a party); Reighart v. Harris, 5 Kan. 
A. 461, 49 P 336. 
Ky.—Francis v. Burnett, 7 Kyl 


(hiulays 

La.—Development Co. v. Dubroca, 
109 La. 990, 34 S 50; Gaines’ Succ., 
46, Ta. ANY 5,695,598 Lor Sees Oss Ele Gis 
Suce., 25 La. Ann. 583; Eschert v. 
Harrison, Mann. Unrep. Cas. 186. 

Md.—Bouldin v. Bank of Com- 
merce, 21 Md..: 44. 

Mich.—Detroit Soc. for Study & 
Prevention of Tuberculosis v. De- 


troit Soc. for Study & Prevention 
of Tuberculosis, 167 Mich. 97, 132 
NW 545. 


Mont.—Alywin v. Morley, 41 Mont. 
OU LOS ulSs 


Nebr.—Halstead v. Olson, 5 Nebr. 
(Unoff.) 112, 97 NW 442. 
Oh.—Renick v. Western Union 


Bank, 15 Oh. 298, 42 AmD 203 (de- 
funct corporation); Ashley v, Hull, 
LS ,Oh. Cin, “Cte 61479 OhaGir mpees 
664; Newberger v. Finney, 17 Oh. Cir. 
Ct 215 2 RON Cit Deew iia: 

Okl.—Chapple v. Gidney, 38 Okl. 
596, 134 P 859; Miller v. Oklahoma 
State Bank, 38 Okl. 153, 132 P 344; 
First Nat. Bank v. Oklahoma Nat. 


Bank;, 929" (OKRA (At Shells yg emo ae 
Jones v. Balsley, 25 .Okl. 344; 
106 P 830, 1388 AmSR 921; Southern 


Pine Lumber Co. v. Ward, 16 Okl. 
131, 85 P4569 [aff 208° Us SS. 126,828 
SCt 239, 52 L. ed. 420]; Gillette v. 

Murphy, 7 Okl. 91, 54 P 413. 
Or.—Poppleton vy. Nelson, 10 Or. 
91 Tex. 
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Tex.—Weems v. Watson, 

35, 40 SW 722 [mod (Civ. A.) 39 SW 
135]; Wilson v. Trueheart, 14 Tex. 
3h Bowler v. Morrill; 18 -Tex) 153" 
McDonald v. Denton, (Civ. A.) 132 
SW 823; Taylor v. Gardner, (Civ. A.) 
99 SW. 411. 

Wash.—lIverson v. Bradrick, 54 
Wash. 633, 104 P 130; Doyle v. Mc- 
Leod, 4 Wash. 732, 31 P 96. 

Wis.—Harrigan v. Gilchrist, 121 
Wis. 127, 99 NW 909. 

12. U. S.—Brewster v. Wakefield, 
22 How. 118, 16 L. ed. 301; Payne v. 
Niles, 20 How. 219, 15 L. ed. 895; 
Davenport v. Fletcher, 16 How. 142, 
14 L. ed. 879; Galveston, ete., R. Co. 
v. House, 102 Fed. 112, 42 CCA 205; 
St. Louis Southwestern R. Co. v. 
Jackson, 95 Fed. 560, 37 CCA 165. 
pageeer: eebente v. ‘Taylor, 4 Port. 

Cal.—Peck v. Agnew, 126 Cal. 607, 
59-1255 Clarke iv. Mohr, do5s Cals 
540, 58 P 176; Herriman v. Menzies, 
115 Cal. 16, 44 P 660, 46 FP 730, 56 
AmSR 81, 35 LRA 318. 

Ga.—Little v. Baskin, 135 Ga. 851, 
70 SE 796; Screws v. Anderson, 124 
Ga. 361, 52 SE 429; Chason v. An- 
derson, 119 Ga. 495, 46 SE 629; Hines 
Vv. McLellan, 117 Ga. 845, 45 SE 279 
(defendant not served need not be 
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quently one against whom no relief is sought,’* 
against whom no judgment has been rendered,* or 
against whom the action has been dismissed,!® or 


made party); Epping v. Aiken, 71 
Ga. 682. 

Ill—Symms vy. Jamieson, 115 Ill. 
A. 165; Gormley v. Hartray, 105 Ill. 
A. 625. 

Ind.—Howard v. Twibell, 179 Ind. 
67, 100 NE 372; Windfall City v. New 
Castle First Nat. Bank, 172 Ind. 679, 
87 NE 984, 89 NE 311; Southern R. 
Co. v. Blliott, 170 Ind. 273) 82° NE 
1051; Kline v. Hagey, 169 Ind. 275, 
81 NE 209; Carr v. Duhme, 167 Ind. 
76, 78 NE 322, 10 AnnCas 967; Mc- 
Allister v. State, 81, Ind. 256. 

Kan.—Barton v. Hanauer, 4 Kan. 
Aw 5315 “44 P #1007. 

Ky.—Smith v. Craft, 58 SW _ 500, 
22 Kyl 643; Broseke v. Pendleton 
Bldg. Assoc., 7 KyL 660. 

La.—Brugier v. Miller, 114 La. 419, 
38 S 404; Wegmann’s Succ., 110 La. 
930, 34'S 878; Tyson’s Succ. 21 La. 
Ann. 117; Patten v. Powell, 16 La. 
Ann. 128; In re Riddell, Mann. Unrep. 
Cas. 425. 

Mont.—In re First Trust, etc., 
Bank.” 46: Mont. * '89;" ~122. “P5613 
AnnCasi1913C 1327. 

N. Y.—Gardner  v. 
Paige i70. 

Okl.—Sipes v. Dickinson, 122 P 
216; Shawnee First Nat. Bank v. 
Oklahoma,Nat. Bank, 29 Okl. 411, 118 
P 574; Logan County y. Harvey, 5 
Okl. 468, 49 P 1006. 

Wash.—Lowe v. Lowe, 53 Wash. 
pO, lod 704. 

Wyo.—Riffe v. Sioux City, etc., 
Coal Min.. Co., 20 Wyo. 442, 124 P 
508; Anderson v. Matthews, 8 Wyo. 
80%, De LbG, 

[a] However the orders of the 
court in the case are entitled, none 
are parties in the appellate court to 
a complainant’s appeal from a dis- 
missal of his bill except those who 
were parties below. Lyle v. Brad- 
LOLdsv ob. Be Mon. sGkcy.) = laa: 

[b] Persons named as defendants 
below but over whom the trial court 
has obtained no jurisdiction are not 
necessary parties on appeal. Hooven, 
ete., Co. v. Featherstone, 111 Fed. 
81, 49 CCA 229; Munsell v. Beals, 5 
Kan. A. 736, 46 P 984; State v. Holt, 
34 Okl. 314, 125 P 460. 

[ec] A state is not an “adverse 
party,” nor a party to the suit at all, 
on an appeal from a judgment of for- 
feiture in. favor of the state for 
usury. Barger v. Taylor, 30 Or. 228, 
42.P) 615, 47 Pees: 

{d] Assignees.—(1) The assign- 
ment of an interest in a judgment or 
decree does not make the assignee 
a party to the action, so as to en- 
title him to service of notice of ap- 
peal from the decree or judgment. 
Littleton Sav. Bank v. Osceola Land 
€o., 76 Iowa 660, 39. NW 201; 
Medyaski v. Theiss, 36 Or. 397, 59 P 
871. (2) But it has been held that, 
where a judgment is transferred ac- 
cording to law, and an execution is 
levied on the property, and another 
person interposes a claim, the as- 
signee is the proper party to a writ 
of error. Slayton v. Jones, 15 Ga. 
89. See also infra § 1003. 

{e] An assignee lis pendens, al- 
though in privity by reason of the 
assignment, is not a party. Medyns- 
levees heiss: 36. OL no alwog ie Sil. 

[f] Attorneys appealing on a con- 
tingent fee are net parties. MHarri- 
son v. Palo Alto County, 104 Iowa 
383, 73 NW 872. 

[g] In surrogate proceedings (1) 
all the parties interested in sustain- 
ing the decision of the surrogate 
should be made parties to a petition 
of appeal therefrom, even though 
such parties did not appear before 
the surrogate, unless it appears that 
they had notice to appear. Gilchrist 
v. Rea, 9 Paige (N. Y.) 66. (2) Per- 
sons not parties to proceedings be- 
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fore a surrogate who have been 
awarded sums by his decree are 
rightly made parties respondent in 
an appeal to the supreme _ court. 
Willcox v. Smith, 26 Barb. (N. Y.) 
316. 

[h] On appeals from orders dis- 
posing of motions for new trials, to 
guash executions, and the like, only 
the parties to the motion are neces- 
sary parties to the appellate pro- 
ceedings. Herriman vy. Menzies, 115 
Cal. 16, 44 P 660, 46 P 730, 56 AmSR 
$1, 35 LRA. 318; McAllister v. State, 
81 Ind. 256. 

{i] The Indiana statute (Burns 
Annot. St. [1894] § 647), relating to 
notice to coparties, applies only to 
those who are parties to the judg- 
ment, and persons who were parties 
to the record but not parties with the 
appellant to the judgment are not re- 
quired to be made parties on appeal, 
or to be served with notice. Lowe 
v. Turpie, 147 Ind. 652, 44 NE 25, 
47 NE 150, 37 LRA 233. 

13. Clapp v. Allen, 20 Ind. A. 263, 
50 NE 587. 

14. Ind.—Southern R. Co. v. El- 
liott, 170 Ind. 273, 82 NE 1051; Ham- 
mon v. Sexton, 69 Ind. 37; Indianapo- 
lis Tract., etc., Co. v. Holtzclaw, 40 
Ind. A. 311, 81 NE 1084; Anderson 
Glass Co. v. Brakeman, 20 Ind. A. 226, 
47 NE 937. 

Iowa.—Menefee v. Chesley, 98 Iowa 
55, 66 NW 1038. 

Mont.—Alywin vy. Morley, 41 Mont. 
LOAN OSIM Toe 

Oh.—Newberger v. Finney, 17 Oh. 
Cir, Ct. R.: 215, 9:Oh Cir. Dees 720 

Okl.—Love v. Cavett, 26 Ok1. 179, 
109 P 553. 

See infra § 958. 

[a] Sureties on a cost bond, 
against whom no judgment has been 
entered, need not be served with no- 
tice. Wagner v. Royal, 36 Wash. 
428, 78 P 1094; O’Connor v. Light- 
hizer, 34 Wash. 152, 75 P 643 [overr 
Brockway v. Abbott, 34 Wash. 700, 
T4 PH10691. 

[b] Persons as to whom decision 
has been had.—Where an action has 
been decided as to some of the par- 
ties and their rights fully adjudicat- 
ed, they are not parties to a judg- 
ment afterward rendered therein, dis- 
posing of the claims of the remain- 
ing parties. Doyle v. McLeod, 4 
Wash. 732, 31 P 96. 

15. Ind—Hogan v. Robinson, 94 
Ind. 138. 

Iowa.—Tucker vy. Carlson, 113 Iowa 
449, 85 NW 901. 

Ky.—Covington v. Whitney, 96 SW 
907, 29 KyL 1096; Wolf v. Pierce, 96 
SW 903, 29 KyL 1095; Masters. v. 
Martin, 3 B. Mon. 176. 

Mich.—Detroit Say. Bank v. 
Haines, 128 Mich. 38, 87 NW 66. 

Mo.—State v. Garnett Min. Co., 169 
Mo. A. 79, 154 SW 168. 

Nebr.—Halstead_v. Olson, 5 Nebr. 
(Unoff.) 112, 97 NW 442. 

Nev.—Bliss v. Grayson, 25 Nev. 329, 
59 P 888. 

Tex.—Finley v. Jackson, (Civ. A.) 
43 SW 41. 

Wash. ~~ Watson Vv. Sawyer, 12 
Wash. 35, 40 P 413, 41 P 43. See 
also Casey v. Oakes, 13 Wash. 38, 42 
P 621, 

[a] But an order sustaining, as to 
some of the defendants, a plea of 
privilege to be sued elsewhere, and 
dismissing them from the suit, is not 
a final judgment, and they may be 
made parties to.an appeal by plain- 
tiff, after determination of the cause 
below, for the purpose of having said 
order reviewed. Wadsworth y. Card- 
well, 14) Tex. - Civ, +A. .°359)) 3 70SIW 
367. 

16. Ind.—New American Oil, ete., 
Co. v. Troyer, 166 Ind. 402, 76 NE 
253, 77 NE 739; Clements v. Davis, 
155 Ind. 624, 57 NE 905; Hogan v. 


! Robinson, 94 Ind. 138; Elwood State 


i siati sit. 
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who has disclaimed interest in the subject matter 
of the controversy,!® need not be made a party. 
Other illustrations are referred to in the note." 


ilies v. Mock, 40 Ind. A. 685, 82 NE 

Iowa.—Ward v. Walker, 111 Iowa 
611, 82 NW 1028. 

Mich.—Detroit Society for Study & 
Prevention of Tuberculosis v. Detroit 
Society for Study & Prevention of 
oe ee 167 Mich. 102, 132 NW 


Mont.—Merk vy. Bowery Min. Co., 
31 Mont. 298, 78 P 519. 

Wash.—Smalley vy. Laugenour, 30 
Wash. 307, .70 P 786. ‘ 

Wis.—Harrigan v. Gilchrist, 121 
Wis. 127, 99 NW 909. 

17. [a] Unnecessary or merely 
nominal parties (1) need not, as a 
rule, be, made parties to an appeal. 
Was. v: ‘Exploration Co., 203 Fed. 387, 
121) (CCA 149151 Hand sMis.. Coma 
Marks, 36 Or. 523, 52: P E10, 53 a 
1072, 59 P 549; Cooper Mfg. Co. 
Delahunt, 36 Or. 402, 51./P &49, 60 B 
us Eldridge v Stenger, 19 Wash. 697, 
54 P 541. nb supra § 953. (2) A 
nominal party against whom no judg- 
ment was rendered is not a necessary 
party. Anderson Glass Co. v. Brake- 
man, 20 Ind. A. 226, 47 NE 9387. (3) 
When the question is whether one 
was a necessary or merely a nominal 
party, that person is a necessary par~ 
ty to an appeal. Railroad Equipment 
Co. v. Southern R. Co., 92 Fed. 541, 
34:°CCA 519} 

[b] A receiver, (1) who is not af- 
fected by a decree (Edgell v. Felder, 
99 Fed. 324, 39). CCA §40),./(2)\10r 
who has been discharged and is not 
a party to an intervening petition 
(St. Louis South Western R. Co. v. 
Jackson, 95 Fed. 560, 37 CCA 165), 
is not a necessary party to an appeal. 

[c] Interveners.—(1) Where in- 
terveners in an action on a note and 
to foreclose a mortgage are in no 
way affected by the judgment ren- 
dered, they are not necessary or 
proper parties in a proceeding in er- 
ror by defendants. Miller v. Okla- 
homa State Bank, 38 Okl. 158, 132 P 
344. (2) And an intervener, upon a 
stipulation to await the result of the 
main suit, is not entitled to notice 
of appeal. Shirley v. Birch, 16 Or. 1, 
18 P 344. 

[d] To an appeal by interveners 
(1) only the parties to the proceed- 
ings in intervention need be made 
parties. Kidder v. Fidelity Ins., ete., 
Co., 105 Fed. 821, 44 CCA 593; ‘Mohr 
v. ’Byrne, 132 Cal. 250, 64 P 2573 
What Cheer v. Hines, 86 Iowa 231, 
53 NW _ 126; Willard v. Fisher, 36 
Wash. 229, 78 P 917; Radebaugh v. 
Tacoma, ete., R. Co. Wash. 570, 
36 P 460. See also infra § 971. (2) 
But compare Hinchman vy. Point De- 
fiance R. Co., 14 Wash. 171, 44 P 152. 
And see infra § 971. 

[e] Persons whose rights have 
been decided and claims paid are no 
longer interested in the result of the 
action as to others and are not nec- 
essary parties to an appeal. Doyle 
v. McLeod, 4 Wash. 732, 31 P 96. 

[f] Lienors.— The supreme court 
does not lose jurisdiction of the re- 
view of a foreclosure proceeding on 
a writ of error, by the fact that one 
of the parties, ‘the priority of whose 
lien plaintiff in error had admitted, 
and who was a party in the trial 
court, was not made a party to the 
writ. Anthony Inv. Co. v. Arnett, 
(Kan.) 64 P 1024. 

[g] A party who occupies the po- 
sition of a stakeholder and by his 
answer submits to whatever judg- 
ment the court may render in the 
case need not join in an appeal or 
writ of crror, but his rights will he 
protected by the court. Fowler v. 
Morrill, 8 Tex. 153. 

{h] Remaindermen after life in- 
terest.—In Phillips v. Phillips, 2 KyL 
217, it was held that remaindermen 
who were the children of mortgagors 
having a life interest were not af- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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*[§ 971] 2. In Proceedings by Interveners. 
proceedings for review by an intervener, or other 
indirect party, all the parties to the action, both 
should usually be made 
appellees or defendants in error.1§ 

[§ 972] 3. In Separate Proceedings by One or. 
Where one or more coparties de- 
sire to appeal or sue out a writ of error, they 
should, as a general rule, make their fellows co- 
appellants or plaintiffs in error.}® 
jurisdictions, if the coparties decline to join in 


plaintiff and defendant, 


More Coparties. 


fected by the judgment foreclosing 
the mortgage ahd consequently were 
not necessary parties to an appeal 
from a judgment ordering a sale of 
_ the land. 

{iJ A party paying the amount 
found due is not a necessary party 
to an appeal from an order of dis- 
tribution. Reid v. Pauly, 121 Fed. 
652, 58 CCA 152; Detroit Sav. Bank 
vy. Haines, 128 Mich. 38, 87 NW 66. 

{j] Writ of assistance in foreclo- 
sure suit.—All parties to an action 
of foreclosure are not necessary par- 
ties to an appeal from an order re- 
specting a writ of assistance. Ray 
v. Trice, 48 Fla. 297, 37 S 582; Mills 
Vv. Smiley, 9 Ida. 31% UG PAT8 3: 

[k] When a judgment establishes 
separate liens and directs a sale and 
distribution, the appeal may be taken 
from the judgment, as it affects one 
of the liens, without making the per- 
son in whose favor the other lien 
was established a party to the appeal. 
Watson v. Noonday Min. Co., 87 Or, 
287%, 55 P 867, 58 P 36,60 P 994. 

OJ Garnishment.—Where judg- 
ment went for the garnishee on the 
issue of his possession or control of 
the debtor’s property, the debtor was 
not a necessary party upon plaintiff's 
appeal from the judgment. Iverson 
v. Bradrick, 54 Wash. 633, 104 P 130. 

[m] A vendor called in warranty 
(1) may restrict his appeal to the 
judgment obtained against him by 
his vendee on the warranty, and in 
such case he need not make the 
plaintiff in the main suit a party to 
the appeal. Southern Dev. Co. v. Du- 
broca, 109 La. 990, 34 S 50. (2) And 
where there is a judgment, in tres- 
pass to try title, that plaintiffs re- 
cover from defendants, and also that 
a defendant recover from another de- 
fendant on his warranty, in error 
proceedings by the warrantor to re- 
view the judgment in favor of his 
wtcdefendant, the court has jurisdic- 
tion, although one of the plaintiffs, 
whose interest is not affected by the 
judgment, is not made a _ party. 
Weems y. Watson, 91 Tex. 35, 40 SW 
v22. [mod (Ciy. A.) 39° SW.135]. 

[n] Cotrustees who were made 
parties defendant on refusing to join 
as plaintiffs in a suit have no right 
to notice of an appeal taken in the 
name of the suing trustee by the 
ostensible cestui que trust. Bockes 
v. Hathorn, 78 N. Y. 222. 

[o] Overruling of motion for new 
trial. Where, in a suit against two 
defendants, the verdict and judgment 
are adverse to defendants and one 
moves for new trial which is denied, 
such defendant can except to the 
judgment overruling his motion and 
bring the case to the supreme court 
without making the other defendant 
a party to the bill of exceptions. 
tia v. Newell, 129 Ga. 89, 58 SE 


[p] Public officers in tax suit.— 
Where, in an action against an as- 
sessor and an auditor to enjoin the 
placing of a‘tax on a duplicate, in 
which, by amendment and_ supple- 
mental complaint, the treasurer was 
made a party so as to enjoin him 
from collecting by levy and sale, an 
appeal is taken only from the judg- 
ment against the treasurer, the other 
officers are not necessary parties to 
the appeal. Warrick v. Spry, 49 Ind. 
A. 327, 97 NE 361. 
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In 


the appeal or writ, 
sary for those appealing to join them in the pro- 
ceedings as appellees or defendants in error, and, 
properly, this course should be pursued where the 
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it is permissible and neces- 


interests of the parties are adverse.?° 


But, m some 


[q] Overruling of joint demurrer; 
decree against one only.—Since only 
parties affected by the decree are 
necessary parties to the appeal, 
where two or three defendants filed 
a joint demurrer, the third not de- 
murring, and a decree was rendered 
on the demurrer of only one, the 
third defendant was not a necessary 
party to an appeal from the over- 
ruling of the demurrer. Washington 
v. Arnold, 167 Ala. 448, 52 S 463. 

18. U. S.—Davis v. Mercantile 
Trust’ Co... 152° U.S. 590;°14 SCt 693: 
38 L. ed. 563; Kidder vy. Fidelity Ins., 
etc., Co., 105 Fed. 821, 44 CCA 593. 

Colo.—Standley v. Hendrie, etce., 
Mfg. ‘Co.,-.257 Colo: 37655 P7223. 

Ind.—Schrage v. McCoy, 28 Ind. A. 
434, 63 NE 50. 

Kan.—Hedge v. Shedd, 5 Kan. A. 
141, 48 P 893; Frankfort First Nat. 
Bank v. Westmoreland First Nat. 
Bank, 1 Kan. A. 159, 41 P 976. 

Ky.—Radly v. Shower, 3 Kyl 329. 

La.—Guilbeau v. Cormier, 21 La. 
Ann. 629; Allen vy. Rodgers, 16 La. 
Ann. 372. 

Okl.—Boynton Land, ete. Co. v. 
Runyan, 36 Okl. 335, 128 P 1094. 
(cee Fit a ee v. Smith, 57 Tex. 

See also supra note 17 [d]. 

[a] But where the interest of any 
party can in no wise be affected by 
the result of the proceedings on re- 
view, it is unnecessary to join him. 
Flanrick® vit Patrick; LEON ULIS. 915677 
SCt 147, 30 L. ed. 396; What Cheer 
v. Hines, 86 Iowa 231, 53 NW 126. 
The first was a case of trespass to 
try title to real estate. Third per- 
sons intervened, setting up a claim 
of title derived through plaintiffs. 
There was a judgment in favor of 
plaintiffs and against interveners 
and defendants, and it was held that, 
although such judgment was joint 
in form, it was not so in substance, 
and that consequently the interven- 
ers were not obliged to join defend- 
ants in their writ of error. See also 
supra note 17 [d]. 

{b] A third party, on appealing 
from a final judgment on the ground 
of his liability to contribute, must 
cite plaintiff and defendant as ap- 
pellees; otherwise the appeal will be 
dismissed for want of proper par- 
ties. Guilbeau v. Cormier, 21 La. 
Ann. 629. 

[c] In interpleader a party not 
affected by the result of a review 
need not be joined. Detroit Sav. 
een v. Haines, 128 Mich. 38, 87 NW 


19. Rutan vy. Studebaker, 60 Fla. 
184, 53 S 938; Wormley v. Wormley, 
207 Ill. 411, 69 NE 865, 3 LRANS 
481 (one of several complainants in 
equity may sue out writ of error 


joining others as defendants). See 
supra §§ 954, 5 
20. Fla.—Sherlock v. Couper, 43 


Fla. 51, 29 S 444; McCallum v. Cul- 
pepper, 41 Fla. 107, 26 S 187. 

Ga.—Hall v. Davis, 129 Ga. 498, 
59 SE 241. See Cox v. Hardee, 135 
Ga. 80, 68 SE 932. 

Ind.—Helberg v. Dovenmuehle, 37 
Ind. A. 377, 76 NE 1020; Anderson 
Glass Co. v. Brakeman, (A.) 45 NE 
193; Clear Creek Tp. v. Rittger, 12 
Ind. A. 355, 39 NE 1052. 

Kan. —Leavenworth v. Duffy, 65 1) 
683; Powell v. Finney County Nat. 


[§ 973] 4. Where Judgment Is Favorable to One 
or More Codefendants. 
judgment is favorable to one or more codefendants, 
and adverse as to others, the latter should be joined 
in an appeal or writ of error brought by plaintiff 
to review the action in favor of the former.” 


As a general rule, where a 


Bank, 52 P 860; Great Bend First 
Nat. Bank v. Interstate Nat. Bank, 
52 P 482; Phenix Mut. L. Ins. Co. 
v. Bond, 52 P 78; Perrigo v. Alex- 
ander, 49 P 156; Great Western Mfg. 
Co. v. Richardson, 57 Kan. 661, 47 P 
537; Marburg v. Douglass, 45 P 599; 
Peterson v. Hall, (A.) 62° P 718; 
Goodwin v. Wyeth Hardware, etce., 
Co., 10 Kan. A. 425, 62 P 11; Miller 
v. Pickering, (A.) 61 P 975; Bucher v. 
Stoltzins; ) CA2>o 56: 3P519-. -Pratt yy, 
Arkansas City First Nat. Bank, 8 
Kan ACh I: Oo mb? Oo tte LeSCOL time 
Farmers’ Nat. Bank, (A.) 53 P 769; 
Perkins v. Johnson, 7 Kan. A. 29, 51 
P 785; Buck v. Galliene, (A.) 49 P 
686; Douglass v. Heady, 5 Kan. 654, 
47 P 134; Walker v. Blount, 5 Kan. 
A. 610, 49 P 98; Larkin v. Lane, 4 
Kan. cA 1145: 46" 99%) “Mirra ve 
Bohanna, 4 Kan. A. 341, 45 P 1038; 
Long-Bell Lumber Co. v. Haines, 3 
Kané A." 316; 45 P97: 

La.—Mascari’s Suce!, 105 La. 322, 
29 S 718; Broussard v. Guidry, 21 La. 
Ann. 618; Noble v. Logan, 21 La. 
Ann. 515 

Nebr.—Richardson v. 
59 Nebr. 299, 80 NW 909; Bates- 
Smith Inv. Co. v. Scott, 56 Nebr. 
475, 76 NW 1063; Polk v. Covell, 43 
Nebr. 884, 62 NW 240; Andres vy. 
Kridler, 42 Nebr. 784, 60 NW 1014. 

Oh.—Jones v. Marsh, 30 Oh. St. 
20; Smetters v. Rainey, 14 Oh. St. 
287; Abair v. Merchants’ Nat. Bank, 
3 Oh Cir Cts 29 0!=12 Oh Cire Deck 
165. See also Rider v. Fritchey, 49 
Oh. St. 285, 30 NE 692, 15 LRA 5138. 
ieee a Lan v. Fisher, 46 Tex. 

Wyo.—Johnston v. Little Horse 
Creek Irr. Co., 4 Wyo. 164, 33 P 22. 
And see supra § 970. 

But compare as to unnecessary 
parties Lamb v. Hall, 147 Cal. 44, 81 
P 288; Western Union Tel. Co. v. 
Griffith; P11? Gas 55" 36 “SH sho 
Leavenworth v. Duffy, 10 Kan. A. 
124, 62 P 433; Outcalt v. Collier, 8 
Ok1. 473, 58 P 642 [rev reh 6 Okl. 615, 
52 P 7388]; Curlin v. Canadian, ete., 
Mortg., ete., Co., “90! Tex: 376, 38-Siw 
766 [rev (Civ. A.) 37 SW 484]; Wood 
v. Cahill, 21 Tex. Civ. A. 38, 50 SW 
1071; Gooch v. Parker, 16 Tex. Civ. 
A. 256, 41 SW 662. 


Thompson, 


21. U. S—wWilson v. Kiesel, 164 
U. 8. 248, 17 SCt 124, 41 L. ed. 422. 
pean Lhe v. Hargrove, 22 Ala. 
gaprk State Bank v. Kerby, 9 Ark. 

Ga.—Hunter v. Wakefield, 97 Ga, 
543, 25 SE 347, 54 AmSR 438. 

Til. —Bradley v. Gilbert, 155 Til. 


154, 39 NE 593 [aff 46 111. A. 623]. 

Kan.—Leavenworth v. Duffy, 65 P 
683; Root v. Martin, 60 P 1050 [aff 
reh 62 P 1004]. 


La.—Bourbon v. Castera, 8 La. 
Ann. 383. 
pa eee v. Bunce, 26 Mich. 
Oh.—Means v. Clark, 7 Oh. Cir. Ct. 
276, 4 Oh. Cir. Dec. 594. 
“9 NORA 


Okl.—Humphrey v. Hunt, 
196, 59 P 971. 

Pa.—Campbell v. Floyd, 153 Pa. 
84, 25 A 1033. 

Tex.—Cates v. Sparkman, 66 Tex. 
155, 18 SW 446; Barnard v. Tarleton, 
57 Tex. 402. 

{a] Similarly, where the unsuc- 
cessful defendants appeal from a 
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[§ 974] D. Death of Party—1. Before Appeal 
or Writ of Error—a. Effect in General. An appeal 
cannot be taken,?? or a writ of error sued out ?° 
in the name of a person who has died after judg- 
ment. Nor can an appeal be taken,”4 or a writ of 
error sued out *°> against such a person. In such a 
case, if the cause of action survives, the appeal or 
writ should be prosecuted by or against the legal 
Where the cause 
of action is one which does not survive, an appeal 


representatives of the decedent.?°® 


judgment or decree unfavorable to 
them, they should join their success- 
ful coparties as appellees or defend- 
ants in error. Humphrey v. Hunt, 9 
Oise 9 6b o ee Oe. 

[b] Distinct interests.—But where 
the result of the proceedings on re- 
view can in no wise affect the rights 
and liabilities of those against whom 
judgment has been rendered, they are 
not necessary parties. Egan v. Es- 
trada, 6 Ariz. 248, 56 P 721 (holding 
that, in an action against several 
defendants to determine priorities in 
the use of water from a river for 
irrigation purposes, and for an in- 
junction, where separate judgments 
are asked, and plaintiffs bring a writ 
of error to review a judgment for one 
defendant, the others need not be 
made parties); Fouche v. Harison, 78 
Ga. 359, 3 SE 330;, McGaughey, . v. 
Latham, 63 Ga. 67; Wilson v. Stew- 
art, 63 Ind. 294; Payne v. Raubinek, 
82 Iowa 587, 48 NW 995; Merrill v. 
Packer, 80 Iowa 542, 45 NW 1076; 
In re Great Southern Lumber Co., 132 
Ma. (989), 62.8) 117; (bcelesi ive, Uns: 
Fidelity, ete., Co., 72 Nebr. 439, 100 
NW 942. 

[c] Severance in defense.—In 
Gordon v. Dreux, 6 Rob. (La.) 399, 
defendants sued as maker and in- 
dorser severed in their defense; 
there was judgment in favor of 
plaintiff against the maker, but 
against him as to the indorser, and 
he appealed from the latter alone. 
On a motion to dismiss on the 
ground that the maker was not a 
party, it was held that the defend- 
ants, having severed in their de- 
fense, and their interests being dis- 
tinct, it was unnecessary to cite 
the party who had no interest in the 
matter in controversy between his 
codefendant and plaintiff. 

[d] Demurrer—(1) Where an ac- 
tion against two defendants is dis- 
missed as to one upon demurrer, the 
judgment being final in its nature, 
plaintiff may take the case up on 
writ of error without making the 
other defendant a party thereto, al- 
though the action is still pending in 
the court below against them. Mc- 
Gaughey v. Latham, 63 Ga. 67. See 
also Wilson v. Stewart, 63 Ind. 294. 
(2) Similarly, where a petition has 
been filed against several defend- 
ants, and a separate demurrer there- 
to by one or more of them is over- 
ruled, the remaining defendants need 
not be made parties to, or be served 
with, a copy of a bill of exceptions 
assigning as error the overruling of 
the demurrer. Jones vy. Hurst, 91 
Ga. 338, 17 SE 635. 
noe Cal.—Sanchez v. Roach, 5 Cal. 

Ida.—McCornick v. Shaughnessy, 
19 Ida. 465,-4314 P 22,34) LRANS 
1188 and note. 

Ind.—Tavylor v. Flliott, 53 Ind. 441; 
Taylor v. Elliott, 52 Ind. 588. 
Rea OkeaES Suce., 35 La. Ann. 

Pde wanes v. Owings, 3 Gill & 


[a] In Indiana a vacation appeal 
taken in the name of a deceased per- 
son as sole appellant is a nullity, 
and confers no jurisdiction upon the 
appellate court. Bruiletts Creek 
Goal* Co. vy.) ‘(Pomatto, + 1:72 ind 72283; 
88 NE 606 [rev (A.) 85 NE 993]. 

23. Bargna v. Bargna, (Tex. Civ. 
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A.) 157 SW 754; Jackson v. Wick- 
ham, 112. Va. 128, 70 SHE 539. 

[a] Power of clerk to issue writ. 
—lIfa party dies after judgment in 
the court below, the clerk of that 
court cannot issue a writ of error. 
Wesson v. Crook, 24 Ala. 478; Sewall 
v. Bates, 2 Stew. (Ala.) 462. 

24. Shartzer v. Love, 40 Cal. 93; 
Moore v. Slack, 140 Ind. 38, 39 NE 
237; Branham v. Johnson, 62 Ind. 
259; Taylor v. Elliott, 53 Ind. 441; 
Taylor v. Elliott, 52 Ind. 588; Wilkin- 
son v. Vordermark, 32 Ind. A. 633, 70 
NE 538; Hewitt v. Mills, 27 Ind. A. 
218, 60 NE 1098; Clapp v. Allen, 20 
Ind. A. 263, 50 NE 587; Doble v. 
Brown, 20. Ind. A.. 12; 50, NE 38; 
Combs v. Combs, 144 Ky. 389, 138 
SW 629. 

[a] In Indiana an attempted ap- 
peal in vacation against an appellee 
who has died since the rendition of 
the judgment and before service of 
notice of such appeal is ineffectual. 
Bruiletts Creek Coal Co. v. Pomatto, 
172 Ind. 288, 88 NE 606 [rev (A.) 
85 NE 993]. 

25, Ray v.. Pease, ii2) (Gat 6s; 
37 SE 875; May v. Fitzpatrick, 35 
Oki. 4550127 PB 1022 “St... Louis, tem. FX. 
Comvi Nelson, 3i- ‘Olin bi, il 9 P6255 
Simmang v. Cheney, (Tex. Civ. A.) 
155 SW 1198; Terry v. Schultz, (Tex. 
Civ. A.) 38 SW 3:74. 

[a] Appearance by attorney, to- 
gether with waiver of service of 
summons against a deceased appel- 
lee, will not confer jurisdiction. 
Omaha Nat. Bank v. Robinson, 73 
Nebr. 351, 102 NW 613, 104 NW 1070 
(an acceptance of service of sum- 
mons in error by attorney of record 
is insufficient to give the supreme 
court jurisdiction); Ritchey v. See- 
ley, 68 Nebr. 120, 93 NW 977, 94 NW 
972, 97 NW 818. : 

[b] Service of summons on attor- 
ney.—(1) The appellate court ac- 
quires no jurisdiction by the accept- 
ance of service of Summons in error 
by deceased’s attorney of record. St. 
Louis, ete., R. Co. v. Nelson, 31 Okl. 
51, 119 P 625. (2) Service of a case 
made or copy thereof on the attor- 
ney of one of the parties, after the 
death of such party without any re- 
vivor, is a nullity. May v. Fitz- 
patrick, 35 5Ok]3745,; 127. <2 702. 

[c] Actions ex delicto.—In the ab- 
sence of a statute a writ of error 
cannot be maintained by plaintiff on 
a judgment founded on a tort after 
the death of the tort-feasor. Barret 
v. Gaston, 1 Ill. 255. 
wae Cal.—Sanchez vy. Roach, 5 Cal. 

Conn.—Hamilton v. New Haven, 
82 Conn. 208, 73 A 1; Barton v. New 
Haven, 74 Conn. 729, 52 A 403. 

Ga.—Neves v. Scott, 15 Ga. 510. 

Tll.—Moll v. Chicago Sanitary 
Dist., 228 Ill. 633, 81 NE 1147; Haines 
v. Cearlock, 95 Ill. A. 203. 

Ind.—Liming vy. Nesbitt, 66 Ind. 
602; Swing v. Hill, 44 Ind. A. 140, 
88 NE 721; Western Union Tel. Co. 
is eS 28 Ind. A. 420, 68 NE 

Kan.—Bridge v. Main St. Hotel Co., 
61 P 754; Kuhnert vy. Conde, 39 Kan. 
AOS eas oe e198) : 

La.—Myers v. Brigham, 33 la. 
pre 1013; Kerr v. Hayes, 9 La. Ann. 

Md.—Harryman vy. Harryman, 49 
Md. 67. 
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or writ of error cannot be prosecuted by the legal 
representatives of an appellant in case of the death 
of the appellant before the appeal is taken.?* 

[§ 975] b. Of Sole Appellant or Plaintiff in 
Error. At common law, in both personal and real 
_actions, when plaintiff in error dies before the as- 
signment of error the writ of error will abate;* 
and where statutory appeals take the place of writs 
of error at common law, if an appellant dies be- 
fore an appeal has been taken the action abates.® 


ae ai v. Redmond, 46 Mo. 
U6 
Nebr.—Ritchey v. Seeley, 73 Nebr. 
164, 102 NW 256. 

Oh.—Welton v. Williams, 28 Oh. 
St. 472; Keek v. Jenney, 4 Oh. Dec. 
(Reprint) 1738, 1 ClevLRep 90. ; 

Tenn.—Tipton v. Tipton, 118 Tenn. 
691, 104 SW 237; Daniel v. East Ten- 
nessee Coal Co., 105 Tenn. 470, 58 
SW 859; Smith v. Cunningham, 2 
Tenn. Ch. 565. 

Tex.—Bissell v. Lavaca, 6 Tex. 54. 
Compare Conn v. Hogan, 93 Tex. 334, 
55 SW 323 (a case of death before 
appeal from judgment in appellate 
court). 

Va.—Charlottesville v. Stratton, 
102 Vaie953 45, SHC73% 

W. Va.—Martin v. Martin, 52 W. 
Va. 381, 384, 44. SE :198 [cit Cyc]; 
O’Connor v. O’Connor, 45 W. Va. 354, 
32 SE 276. 

Death of party as affecting time 
for taking appeal see infra § 1067 et 
seq. 

Objections to revival on death of 
party see supra § 2 

[a] In divorce proceedings an ap- 
peal lies from a decree entered after 
the death of one party, although it 
was apparently entered in the party’s 
lifetime, and thus is valid on its 
face. Wilson v. Wilson, 73 Mich. 
620, 41 NW 817. ; 

27. Stout v. Indianapolis, etce., R. 
Co., 41 Ind. 149; Cooper vy. Murphy, 
36 Ind. A. 300, 72 NE 664; In re Tub- 
biolo, 146 App. Div. 323, 130 NYS 
776; Posey v. Posey, 113 Tenn. 588, 
esate 1; Harrison v. Mosely, 31 Tex. 

[a] Nonsuit.—Under Code Civ. 
Proc. § 764, providing that an action 
for personal injuries does not abate 
by a party’s death after verdict, re- 
port, or decision, but the subsequent 
proceedings are the same as in a case 
where the cause of action survives, 
an administratrix is not entitled to 
prosecute an appeal, in an action for 
personal injuries, taken by her in- 
testate from a judgment of nonsuit. 
Lutz v. Third Ave. R. Co., 44 App. 
Div. 256, GO-NYS. 761. 

[b] Termination of trust.—The 
court cannot create a trust for the 
purpose of saving an appeal from 
an estimate of damages on the tak- 
ing of land by a city after the death 
of the appellant trustee, on which 
event the trust by its terms expired. 
Hayford v. Bangor Municipal Offi- 
cers, 103 Me. 434, 69 A 688. 

28. U. S.—Green v. Watkins, 6 
Wheat. 260, 5 L. ed. 256. 

Ky.—Lillard v. WFWields, 7 J. J. 
Marsh. 148. 

Md.—Goldschmid vy. Meline, 86 Md 
370, 38 A. 783. 

‘ Pa.—Boas v. Heister, 3 Serg. & R 
271 [disappr Ulshafer vy. Stewart, 71 
eae. Au Ole 

Va.—Booth vy. Dotson, 93 Va. 233 
24 SE 935 [disappr Buckner v. Blair 
2 Munf. (16 Va.) 336]. 

W. Va.—Martin v. Martin, 52 W 
Va. 381, 384, 44 SE 198 [quot Cyc] 

29. Davies v. Nichols, 52 Ark. 554 
13 SW 129; Ex p. Trapnall, 29 Ark 
60; Beck v. Dowell, 40 Mo. A. 71 
Belles v. Gunn, 7 HowPr (N. Y. 


[a] The authority of the attorney}; 
to act terminates. Judson v. Love 
35 Cal. 463; Coffin v. Edgington, : 
Ida. (Hasb.) 627, 23 P 80. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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In such cases it depends upon the state of the stat- 
ute law as to the right to revive the action and 
to appeal in the name of the party succeeding to 
the interest of the deceased in the subject matter 
The modern practice generally au- 
thorized by statute is that where a sole appellant 
or plaintiff in error dies before taking his appeal 
or writ of error, the appeal or writ may be prose- 
cuted in the name of the heirs or legal representa- 


of the suit.®° 


tives of the deceased.?! 
[§ 976] 
Plaintiffs in Error. 


errors assigned.*? 


30. Goldschmid v. Meline, 86 Md. 
370, 38 A 783 (holding that Code art 
5 §§ 73, 74, 76, permitting the prose- 
cution of an appeal in actions at 
law by the personal representative 
of a party who has died pending suit, 
all have reference to cases in which 
the appeal has been taken at the 
time of the death. Therefore, where 
.a plaintiff against whom judgment 
has been rendered dies before enter- 
ing an appeal, his personal repre- 
.sentative cannot enter it). 

[a] All proceedings ought to he 
Btayed until, by suggestion, the per- 
Sonal representative is made a party. 
Sanchez v. Roach, 5 Cal. 248. 

[b] When judgment has been 
rendered in the appellate court in 
ignorance of the fact that the death 
of the appellant occurred before the 
appeal was taken, the cause will be 
stricken from the docket. Taylor vy. 
Elliott, 53 Ind. 441; Taylor v. Elliott, 
52 Ind. 588. But compare Spalding 
v. Wathen, 7 Bush (Ky.) 659 (hold- 
ing that the remedy was by applica- 
tion of the appellate court for a cor- 
rection of its judgment). 

31. Ala.—Armstrong v. Adams, 6 
Ala-*751; Ex p. Norris, 2 Ala. 385. 

Cal.—Sanchez v. Roach, 5 Cal. 248. 

Ga.—Neves‘v. Scott, 15 Ga. 510. 

Ind.—Moore v. Slack, 140 Ind. 38, 
39 NE 237; Liming v. Nesbitt, 66 Ind. 
602. 

Kan.—Kuhnert v. Conde, 39 Kan. 
ZOD; 18 OP 193, 

Ky.—Davis v. Catlettsburg-Keno- 
va-Ceredo Water Co., 136 Ky. 66, 123 
SW 335. 

La.—Kerr v. Hays, 9 La. Ann. 241. 

Mo.—Murphy v. Redmond, 46 Mo. 
317. 

Oh.—Kennard vy. Kennard, 35 Oh. 
St. 660. 

Pa.—Ulshafer v. Stewart, 71 Pa. 
170 [disappr Boas v. Heister, 3 Serg. 
i RIV2Th). 

Va.—Jackson v. Wickham, 112 Va. 
128, 70 SE 539; Charlottesville v. 
Stratton, 102 Va. 95, 45 SE 737; Booth 
v. Dotson, 93' Va. 288, 24 SE 935 
{disappr Buckner v. Blair, 2 Munf. 
(16 Va.) 336]. 

Can.—Muirhead v. Shirreff, 14 Can. 
SRCETS5. 

[a] Waiver of objection.—A judg- 
ment on appeal in the name of a 
deceased plaintiff, rendered without 
objection on the part of appellee, is 
not a nullity, although it should 
properly have been prosecuted in the 
name of the legal representative of 
the deceased. Spalding v. Wathen, 
7 Bush (Ky.) 659. 

[b] Where, in an action ex delic- 
to, plaintiff dies before appeal, the 
action will abate and no appeal will 
lie in favor of his personal repre- 
sentatives. Stout v. Indianapolis, 
pic), tts Coie 40) Ind.1 149: 

32. Griswold v. Thornton, 129 Ala. 


c. Of One of Several Appellants or 
When a party has died after 
judgment and before an appeal is taken, and such 
deceased party is not the sole party to the judg- 
ment, the survivor may take the appeal in his 
own name, after suggesting the death of the party 
who has died,®? although at common law a writ 
of error sued out by two or more plaintiffs in error 
abated upon the death of either plaintiff before 
An appeal, however, by a party 
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plaintiff.*¢ 
[$ 977] 


ceased.°*§ 


454, 30 S 717; Alexander y. Rea, 50 
Ala. 64; Fortune v. Gilbert, 210 Ill. 
354, 71 NE 442. 

33. Boas v. Heister, 3-Serg. & R. 
(Pa.) 271; Sappington v. Philips, 1 
Yerg. (Tenn.) 105; Penoyer v. Brace, 
1 Ld. Raym. 244, 91 Reprint 1059; 
Howard v. Pitt, 1 Salk. 261, 91 Re- 
prints230e 2yLiddvers Wiis 43 

[a] The survivors may appeal or 
sue out a writ of error. Jameson v. 
Bartlett, 63 Nebr. 638, 88 NW 860; 
Huff v. Miller, 2 Swan (Tenn.) 84. 
See also Grove v. Swartz, 45 Md. 227. 

34. Coffin v. Edgington, 2 Ida. 
(Hasb.) 627, 23 P 80; Branham > v. 
Johnson, 62 Ind. 259; Smith v. Cun- 
ningham, 2 Tenn. Ch. 565. 

35. Morrow v. Taggart, 45 Ala. 
293; Sappington v. Philips, 1 Yerg. 
(Tenn.) 105; Sappington v. Crockett, 
1 Yerg. (Tenn.) 103. 

[a] The personal representative 
of a deceased partner is a necessary 
party appellant in an appeal from a 
judgment rendered against the part- 
nership. Newman v. Gates, 165 Ind. 
171, 72 NE 638, 6 AnnCas 649. 

36. Amadeo v. Northern Assur. 
Co, 201 U.S: 194, 26° SCt' 507, 50) 1. 
ed. 722 (holding that the death of the 
insured after judgment in favor of 
defendant in an action on the policy, 
in which the insured was originally 
named as the sole plaintiff, does not 
require the dismissal of a writ of 
error sued out to review the judg- 
ment without reviving the action, 
suggesting the death on the record, 
or giving notice to the succession, 
where to meet the plea that plaintiff 
had no interest in the cause of action 
the caption in the declaration was 
amended to show that the action was 
brought for the use of a specified 
corporation, and an averment of an 
assignment of the policy to such 
corporation was inserted in the body 
of the pleading). 

37. Green v. Watkins, 6 Wheat. 
(U. S.) 260, 5 L. ed. 256; Hutchcraft 
v. Gentry, 2 J. J. Marsh. (Ky.) 499; 
Carroll v. Bowie, 7 Gill (Md.) 34. 
And see Reeves v. Davis, 6 KyL 288 
(where it was held that the death 
of plaintiff does not prevent or ob- 
struct the granting of an appeal, al- 
though no personal representative 
has qualified). 


38. Ala.—Wesson v. Crook, 24 
Ala. 478. 
Cal.—Sheldon v. Dalton, 57 Cal. 


19; Shartzer v. Love, 40 Cal. 93; Jud- 
son v. Love, 35 Cal. 468. 
Fla.—Ropes v. McCabe, 47 Fla. 289, 
S60SP TL: 
Ind.—Hewitt v. Mills, 27 Ind. A. 
218, 60 NE 1098. 
Ky.—Hopkins v. Hopkins, 91 Ky. 
310, 15 SW 854, 12 KyL 945. 
La.—Hearing v. Mound City L. Ins. 
5) 29) dua. © Ammn758 32. 
Md.—Harryman vy. Harryman, 49 
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after the death of a coparty does not take the case 
up as to the coparty, but is null and void as to him 
and his representatives,*+ unless the representatives 
are joined under a statutory permission.®® 
death of a merely nominal plaintiff will not pre- 
vent the prosecution of a writ of error by the 
real parties in interest, although there is no sub- 
stitution of the representatives of the deceased 


The 


d. Of Appellee or Defendant in Error. 
An appeal or writ of error will not abate by rea- 
son of the death of appellee or defendant in error 
before the taking of the appeal or writ." 
appeal or writ should, however, be prosecuted in 
the names of the legal representatives of the de- 


The 


[§ 978] 2. Pending Appeal or Writ of Error— 
a. Effect in General. 
of error will be determined notwithstanding the 
death of a party after it has been taken.®? 


Ordinarily an appeal or writ 


In 


Md. 67; Carroll v. Bowie, 7 Gill 34. 
i ee ee v. Shafer, 30 Mich. 

3. 

Oh.—Akron, ete., R. Co. v. Weed- 
man, 83 Oh. St. 88, 93 NE 528. 

[a] When the appeal was aban- 
doned after the death of the appellee, 
the appellant could take an appeal 
against the executor of the original 
appellee without a revivor. Magee 
v. Frazier, 51 SW 174, 21 KyL 254. 

[b] In an action of tort against 
two the judgment may be reversed 
after the death of one without mak- 
ing the representatives of that one 
parties. Potter v. Gratiot, 1 Mo. 368. 

39. Ark.—Strickland  v. Strick- 
land, 80 Ark. 451, 97 SW 659. 

Del.—Gregg v. Banner, 2 Del. 407 
{foll Summerl v. Dauphin, Aug. 6, 
4814]. 

Iowa.—Williams v. Williams, 115 
Iowa 520, 88 NW 1057. 

Ky.—Marshall v. Peck, 1 Dana 609. 

La.—Carbajal’s Suce., 111 La. 944, 
36 S 41. 

Miss.—Burns v. Stanton, 24 Miss. 


580. 

N. Y.—Vroom v. Ditmas, 5 Paige 
528; Miller v. Gunn, 7 HowPr 159. 

Or.—Long v. Thompson, 34 Or. 359, 
HO meee OSs 

S. C.—Denoon v. O’Hara, 3 S. C. L. 
500. Compare King v. Clarke, 16 S. 
C. Eq. 48. 

Tenn.—BErwin v. Foster, 6 Lea 187. 

Tex.—Ellis v. Brooks, 101 Tex. 591, 
102 SW 94, 103 SW 1196; Conn v. 
Hagan, 93 Tex. 334, 55 SW 3233 
Coe v. Nash, 91° Tex.'113, 41°SW 473. 

Va.—Reid v. Strider, 7 Gratt. (48 
Va.) 76, 54 AmD 120. 

Wyo.—Field v. Leiter, 16 Wyo. 1, 
29, 90 P 378, 92 P 622, 125 AmSR 997 
[eit Cyc]. 5 

Abatement of action because of 
death of party pending appeal see 
Abatement and Revival § 289. 

{a] Actions which do not sur- 
vive.—In Maryland it has been held 
that Md. Acts (1815) e¢ 149, provid- 
ing that appellate causes shall not 
abate by reason of the death of a 
party before rule argument, applies 
to cases which, before the passage 
of the act, did not survive. Carroll 
v. Bowie, 7 Gill (Md.) 34. 

[b] Contest for administration.— 
In Williams v. Mullins, 43 Tex. 610, 
it was held that when, pending an 
appeal by one of the contestants of 
the administration, one of the parties 
dies, the appeal abates, under the 
probate law of 1870. 

[c] Remanding of cause to bring 
in proper parties.—In Wilson v. 
Hamilton 9% wWohns. 78 GNamey.) eee 
upon petition of one of the respond- 
ents showing that one of the re- 
spondents had married and that an- 
other respondent and one of appel- 
lants had died pending the appeal, 
the cause was remanded to the low- 
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such a ease the executor or administrator of the 
decedent, by the practice which obtains in some 
jurisdictions, should be made a party to prosecute 
or defend the suit.*? There are jurisdictions, how- 
ever, in which it has been held that the substitu- 
tion of the deceased party’s personal representa- 


tives is not necessary.*? 


[§ 979] b. Of Sole Appellant or Plaintiff in Er- 
ror. The death of a sole appellant or plaintiff in 
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dictions, where the appeal is from a judgment for 
defendant.4* An appeal will abate, however, where, 
by reason of the death of a party, the record pre- 
sents a mere abstract question, the determination 
of which will be of no practical benefit.*® 

[§ 980] c¢. Of One of Several Appellants or 
Plaintiffs in Error. The death of one of several 
appellants or plaintiffs in error does not abate a 
suit, nor necessitate a revival of it in the appellate 


error pending his appeal or writ of error will not | court. The cause survives to, and may be prose- 


abate the appeal or writ, under the statutes of most 
of the states, but the legal representatives of such 
party will be permitted to prosecute the proceed- 
ings to final judgment.*? So, although the cause 
of action does not survive, the general rule is that 
the appeal or writ of error will be determined not- 
withstanding the death of appellant or plaintiff in 
error, where the appeal is from a judgment for 
plaintiff.4* But the contrary is held in some juris- 


er court without prejudice to either 
party, in order that the proper par- 
ties might be brought in. 

40. Conn.—Stiles’ App., 41 Conn. 
329. 

La.—Anderson v. Arnette, 30 La. 
Ann. 72; Olinde v. Gougis, 4 Mart. 
‘96. 

N. Y.—Mapes v. Knorr, 47 App. 
Diy. 639, 62 NYS 303; Wilson v. 
Hamilton, 9 Johns. 442; Vroom v. 
Ditmas, 5 Paige 528. Compare Rog- 
ers v. Paterson, 4 Paige 409. 

Oh.—Pruden v. Mansfield, 2 Oh. 
Dee. (Reprint) 385, 2 WestLMonth 
S77. 

Tenn.—Erwin v. Foster, 6 Lea 187. 

Tex.—Gibbs v. Belcher, 30 Tex. 79. 

See Carroll v. Bowie, 7 Gill (Md.) 
34. 

[a] In Kentucky, if plaintiff in a 
judgment dies after an appeal has 
‘been granted therefrom, defendant 
may abandon that appeal and, with- 
out revivor, have an appeal granted 
iby the clerk against plaintiff's execu- 
tor. Magee v. Frazier, 51 SW 174, 
21° Ky (254. 

41. U. S.—wU. S. Bank v. Weisiger, 
2 Pet. 481, 7 L. ed. 492. See Wilhite 
v. Skelton, 149 Fed. 67, 78 CCA 635 
[rev 5 Ind. T. 621, 82 SW 932] (hold- 
ing that, where one of two defendants 
dies after submission of a case to 
the appellate court which subse- 
quently affirms a decree in favor of 
decedent, its failure to make a sub- 
stitution of his personal representa- 
tive is not a substantial error and 
may be disregarded and corrected 
in a higher court on appeal from the 
judgment of affirmance). 

Cal.—Phelan v. Tyler, 64 Cal. 80, 
OAS 13% aie e 

Iowa.—Williams v.- Williams, 115 
Towa 520, 88 NW 1057. 

La.—Gallia’s Succ., 130 La. 867, 58 
S 691. 

Md.—Carroll v. Bowie, 7 Gill 34; 
Roche vy. Johnson, 2 Harr. & J. 37 
note. 

Nev.—Twaddle v. Winters, 29 Ney. 
88, 85 P 280, 89 P 289 (action may 
be continued by or against successor 
in interest). 

Vt.—Walker v. King, 2 Aik. 204. 

Va.—Reid v. Strider, 7 Gratt. (48 
Va.) 76, 54 AmD 120. See Booth vy. 
Dotson, 93 Va. 233, 24 SE 935 (con- 
struing Code [1887] §§ 3305, 3307). 

W. Va.—Butcher v. Kunst, 65 W. 
Va. 384, 64 SE 967. 

[a] Case under rule argument.— 
In Maryland, if either of the parties 
in the court of appeals dies after 
the cause has been put under rule 
argument, the writ of error will not 
abate. Roche v. Johnson, 2 Harr. & 
J. (Md.) 87 note. See also Carroll v. 
Bowie, 7 Gill (Md.) 34. 

[b] Effect of ignorance of death; 
judgment entered nunc pro tunc.— 
(1) Where complainant died after 
the entry of an appeal from the de- 


[§ 982] 


cision of a vice chancellor and after 
the cause was ready for a hearing 
on the appeal, but, the fact of his 
death being unknown to counsel, the 
cause was afterward heard and de- 
cided by the chancellor upon the ap- 
peal, it was held that the decree up- 
on the appeal might be entered nunc 
pro tunc as of a day previous to the 
death of complainant and after his 
entering of the appeal. Vroom v. 
Ditmas, 5 Paige (N. Y.) 528. (2) See 
also U. S. Bank v. Weisiger, 2 Pet. 
(U. S.) 481, 7 L. ed. 492; Rogers v. 
Paterson, 4 Paige (N. Y.) 409. In 
the first case respondent died a few 
days before the argument but his 
death was not known to the court 
or counsel until after the appeal had 
been argued and decided against him, 
and then the court, upon a sugges- 
tion of the fact and after hearing the 
objection of the counsel who had 
argued the cause for the decedent, 
ordered the decree to be entered as 
of the first day of the term, which 
was previous to respondent’s death. 

42. U. S.—Green vy. Watkins, 6 
Wheat. 260, 5 L. ed. 256. 

Ala.—Ex p. Norris, 2 Ala. 385. 

Ind.—Hahn v. Behrman, 73 Ind. 
120; Walpole v. Smith, 4 Blackf. 151. 

Ky.—Marshall v. Peck, 1 Dana 609. 
Opa we tds Succ., 36 La. Ann. 

Md.—Carroll v. Bowie, 7 Gill 34. 
But see Hanney v. Murray, 9 Gill & 
J. 157 (where it was held that, if 
an appellant dies before commence- 
ment of the term to which the ap- 
peal is taken, the appeal will abate). 

Miss.—Carmichael v. West Felici- 
ana R. Co., 3 Miss. 817. 

N. H.—Holt v. Rice, 51 N. H. 870. 
FGA WA rpms v. Stewart, 71. Pa. 

Tex.—Hohenthal v. Turnure, 50 
TRex..c1. 

W. Va.—Butcher v. Kunst, 65 W. 
Va. 384, 64 SE 967. 

Wyo.—Field v. Leiter, 16 Wyo. 1, 
ane 90' BP, 378, 927R- 622, 125 AmSR 

But see Maskall v. Maskall, 3 
Sneed (Tenn.) 207 (where it was held 
that, where the appeal is taken from 
the chancery to the supreme court 
and appellant does not dismiss or 
abandon his appeal, the cause stands 
for hearing de novo, and an abate- 
ment caused by his death is an abate- 
ment of the suit and not of the ap- 
peal). 

[a] In Indiana, where a term 
time appeal has been granted, it does 
not abate by reason of the death of 
judgment plaintiff prior to the filing 
of the transcript, nor is the juris- 
diction of the appellate court over 
the appeal ousted. Bruiletts Creek 
Coal Co. v. Pomatto, 172 Ind. 288, 
88 NE 606 [rev (A.) 85 NE 993]. 

43. Cox v. Whitfield, 18 Ala. 738; 
Ellis v. Brooks, 101 Tex. 591, 102 SW 


cuted by, the other plaintiffs in error.*® 

[§ 981] d. Of Sole Appellee, Respondent, or De- 
fendant in Error—(1) In Actions Which Survive. 
The: death of a sole appellee, respondent, or de- 
fendant in error pending an appeal or writ of error, 
where the action survives, will not abate the ap- 
peal or writ of error, but it will survive against 
the decedent’s’ personal representatives.** 
(2) In Actions Which Do Not Survive 


94, 103 SW 1196. Contra Long v. 
Hitchock, 3 Oh. 274. See Abatement 
and Revival § 289. - 

44. Hudson v. Indiana Union 
Tract. Co., 50 Ind. A. 292, 98 NE 188; 
Matter of Tubbiolo, 146 App. Div. 
323, 1830 NYS 776; Harrison v. Mose- 
ley, 31 Tex. 608. 

45. Hannon v. Harper, 9 Cal. A. 
260, 98 P 685; In re Jones, 117 La. 
106, 41 S 431. 

[a] Habeas corpus.—The death of 
the appellant abates an appeal to 
the federal supreme court from an 
order of a federal circuit court deny- 
ing relief by habeas corpus. Johnson 
v. Tennessee, 214 U. S. 485, 29 SCt 
651, 53 L. 6d. 1056. 

46. U. S.—McKinney v. Carroll, 
12 Pet. 66, 9 L. ed. 1002. 

Ala.—Alexander v. Rea, 50 Ala. 64; 
Gregg v. Bethea, 6 Port. 9. 
ay rors v. Sullivan, 47 Conn. 

Ill.—Fortune v. Gilbert, 210 Ill. 
354, 355, 71 NE 442 [cit Cyc]. 

Ky.—Clay v. Gibson, 17 SW _ 220, 
13 KyL 414; Clay v. Grayson, 17 SW 
219, 138 KyL; 415: 

Md.—Grove v. Swartz, 45 Md. 227. 

Mo.—Reineman vy. Larkin, 222 Mo. 
156, 121 SW 307; Hunleth v. Leahy, 
146 Mo. 408, 48 SW 459; Maguire v.- 
Moore, 108 Mo. 267, 18 SW 897. 

Nebr.—Jameson v. Bartlett, 63 
Nebr. 638, 88 NW 860. 

N. Y.—McGregor v. Comstock, 28 
ni Y. 237; Camp v. Bennett, 16 Wend. 

Tenn.—Banks v. Brown, 4 Yerg. 
198. See also Patterson v. Butter- 
worth, 4 Yerg. 157. And compare 
Sappington vy. Philips, 1 Yerg. 105. 
{phe Binehau v. Nyse, 14. Tex. 

But see Stell v. Glass, 1 Ga. 475 
(where it was held that if, before 
trial on appeal, one of three defend- 
ants dies, the representatives of that 
one must be made parties, although 
the appeal. was taken by one of de- 
ceased’s codefendants alone). 

[a] Action by husband and wife 
for slander of wife; death of wife.— 
Where the court below arrested a 
judgment obtained by a husband and 
wife for slander of the wife, for 
which they sued out a writ of error, 
on the death of the wife the writ 
was abated. Stroop v. Swarts, 12 
Serge. & R. (Pa.) 76. 

[b] Election by defendant in er- 
ror.— Where one of plaintiffs in error 
dies, defendant in error may either 
revive or elect to proceed to the hear- 
ing with the surviving plaintiff or 
abate the appeal. Patterson v. But- 
terworth, 4 Yerg. (Tenn.) 157. 

47. Ark.—Ragsdale v. Stuart, 8 
Ark. 268. 

Del.—New Castle County Common 
v. Holcomb, 6 Del. 293. 

Ga.—McCowan v. Brooks, 113 Ga. 
384, 39 SE 112. } 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


- 


88 982-986] 


HE (a) Judgment for Plaintiff. Where judgment 
below thas been rendered in favor of plaintiff, and 
he dies pending an appeal or writ of error prose- 
cuted by defendant, there is no abatement of the 


appellate proceedings. 
[§ 983] 


[9 984] 


representatives.>° 


Ind.—Bruiletts Creek Coal Co. v. 
Pomatto, 172 Ind. 288, 88 NE 606 [rev 
(A.) 85 NE 993]; Western Union Tel. 
aoe v. Adams, 28 Ind. A. 420, 63 NE 

La.—Howard v. Walsh, 28 La. Ann. 
847; Howard v. Yale, 27 La. Ann. 621. 

Md.—Carroll v. Bowie, 7 Gill 34. 

N. Y¥.—Schuschard v. Reimer, 1 
Daly 459; Delaplaine v. Bergen, 7 
Hoe 591; Rogers v. Paterson, 4 Paige 

Oh.—Spurk v. Vangundy, 3 Oh. 307. 

Or.—Long v. Thompson, 34 Or. 359, 
boeP 978. 

Tenn.—Posey v. Posey, 113 Tenn. 
588, 83 SW 1; 
Yerg. 137. 

Tex.—Pullman Palace Car Co. v. 
Fowler, 6 Tex. Civ. A. 755, 27 SW 
268; Compton vy. Ashley, 4 Tex. Civ. 
A. 406, 23 SW 487. 

[aj] When, on reversal of a judg- 
ment for appellee, it appears that the 
latter has died since the commence- 
ment of the suit and that an admin- 
istrator has been appointed, the 
judgment will be certified to the pro- 
bate court, to be there settled in the 
due course of administration. Bog- 
gess v. Lilly, 18 Tex. 

48. Ala.—Pope v. Welsh, 18 Ala. 
631. 

Conn.—Barton v. New Haven, 74 
Conn. :729, 52 A 408. 

Mass.—Rice v. Rice, 184 Mass. 488, 
69 NE 319. 

N. Y.—Blake v. Griswold, 104 N. 
We. 613,01 NE) 13%: 

Tex. > Galveston City R. Co. v. No- 
lan, 53 Tex. 139; Gibbs v. Belcher, 
30 Tex. 79 [overr Taney v. Edwards, 
27 Tex. 224, previously questioned 
Cherry v. Speight, 28 Tex. 503]. 

49. Iron Gate Bank v. Brady, 184 
WEES: 665, °2:2 S@t:.529; $464. ed.) 7395 
Marguard v. Rieter, 30 Mo. 248; Po- 
sey v. Posey, 113 Tenn. 588, 83 SW 1. 
And see Abatement and Revival § 
289. : 

[a] Real action.—Where there is 
a judgment in defendant’s favor in 
action for the conveyance of real 
estate, but defendant dies after 
plaintiff has removed the cause into 
the supreme court, the supreme court 
cannot, on reversing the decision, and 
where the heirs are not before the 
court, render such judgment as 
should be entered, although the ad- 
ministrator has been made a party. 
Long v. Fuller, 21 Wis. 121. 

50. Il1.—Bostwick v. Williams, 40 
Ds 113; 

Ky.—Marshall v. Peck, 1 Dana 609. 

Mo.—Reineman v. Larkin, 222 Mo. 
156, 121 SW 307; Maguire v. Moore, 
108 Mo. 267, 18 SW 897. 

Okl.—Ranney-Alton Mercantile Co. 
v. Haines, 9 Okl. 471, 60 P 284. 

Va.—Cunningham v. Smithson, 12 
Leigh (39 Va.) 32. 

[a] Under Mo. Rev. St. (1879) § 
3767, which provides that, if one of 
several appellees or defendants in 
error dies after errors assigned, his 
death shall be suggested on the rec- 
ord, and the cause shall proceed 


(b) Judgment for Defendant. 
where the judgment below is for defendant, and he 
dies pending an appeal or writ of error prosecuted 
by plaintiff, the appellate proceedings will abate.*® 
-e. Of One of Several Appellees, 
spondents, or Defendants in Error. 
one of several appellees or defendants in error 
pending an appeal or writ of error will not abate 
the appeal or writ, but it may be prosecuted against 
the survivors, to the exclusion of the decedent’s 


Young v. Offices, 7 


APPEAL AND ERROR 


[§ 985] f. Substitution of Parties. 
jurisdictions the proper practice, when the action 
survives, is to substitute the decedent’s personal 
representatives as parties,°! while, in others, an ap- 
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In some 


peal or writ of error may be. prosecuted to judgment. 


But 


Writ of Error. 
Re- 
The death of 


as a condition 
view. Where 


against the 
judgment of reversal, rendered after 
the death of one of several defend- 
ants in error, is binding on the per- 
sonal representative of the deceased, 
although such personal representa- 
tive is not made a party in the su- 
preme court, and he may be made a 
party in the circuit court after the 
cause is remanded. Prior vy. Kiso, 
96 Mo. 303, 9 SW 898. 
Hokies Ala.—Pope v. Welsh, 18 Ala. 
Del.—New Castle County, Common 
v. Holcomb, 6 Del. 293. 
Tll.—Haines v. Cearlock, 95 Ill. A. 
203; Upham v. Richey, 61 Ill. A. 650 


[aff 163 Ill. 530, 45 NE 228]. 
Ind.—Bruiletts Creek Coal Co. v. 
Pomatto, 172 Ind. 288, 88 NE 606 


[rev (A.) 85 NE 993]. 

La.—Howard v. Walsh, 28 La. Ann. 
847; Howard v. Yale, 27 La. Ann. 621. 

Md.—Carroll v. Bowie, 7 Gill 34. 

N. Y.—Reed.v. Farrand, 198 N. Y. 
207, 291 INET 5.41. 

Oh.—Akron, etc., R. Co. v. Weed- 
man, 83 Oh. St. 88, 93 NE 528. 

Wyo.—Field v. Leiter, 16 Wyo. 1, 
90 P 378,92 P 622, 125 AmSR. 997. 

52. Iowa.—Williams vy. Williams, 
bane Iowa 520, 88 NW 1057. 

N. J.—Harwood v. Murphy, 13 N. 

Ayn ih ley 

N. Y.—Miller v. Gunn, 7 HowPr 
159; Delaplaine v. Bergen, 7 Hill 591. 
See Schuschard v. Reimer, 1 Daly 
459 (where it was held that the rep- 
resentatives of a decedent have a 
right to be made parties if they so 
wish). 

Oh.—Spurk v. Vangundy, 3 Oh. 307. 

Tex.—Galveston City R. Co. v. No- 
lan, 53 Tex. 139; Pullman Palace Car 
Co. v. Fowler, 6 Tex. Civ. A. 755, 27 
SW 268; Compton v. Ashley, 4 Tex. 
Civ. A. 406, 23 SW 487. Compare 
Gibbs v. Belcher, 30 Tex. 79 (where 
it was held that, where plaintiff re- 
covers judgment in assault and bat- 
tery, and, pending writ cf error, dies, 
the writ does not abate but survives 
in favor of such plaintiff's personal 
representative, who may properly be 
made a party). 

53. U. S.—Bigler v. Waller, 12 


Wall. 142, 20 L. ed. 260. 
Ariz.—Smith v. Stilwell, 9 Ariz. 
2263) 800s 333: 
Cal.—Judson v. Love; 35 Cal. 463. 


Conn.—Barton v. New Haven, 74 
Conn. 729, 52 A: 403. 
Fla.—Ropes v. McCabe, 47 Fla. 289, 


36 S 715; Alston v. Rowles, 13 Fla. 
110. 

Ga.—Gardner v. Granniss, 57 Ga. 
539. 

Ida.—Coffin v. Haetnetons 2 Ida. 
(Hasb.) 627, 23 P 80 

Ind. —Taporte TLend Co. v. Morri- 


son, 167 Ind. 73, 78 NE 321; Newman 
v. Gates, 165 Ind. 171, 72 NE 638, 6 
AnnCas 533 [app dism 204 U. S. 89, 27 
SCt 220, 51 L. ed. 385]; Waldrip v. 
McConnell, 42 Ind. A. 54, 84 NE 517; 
Ehlers v. Hartman, 37 Ind. A. 617, 77 
NE 745; Hewitt v. Mills, 27 Ind. A. 
218, 60 NE 1098. 


surviving appellee, a’ 


in the name of the decedent.®? 
[§ 986] 3. Continuance or Revival of Proceed- 
ings—a. Necessity—(1) Death before Appeal or 


Where a party to an action or suit 


dies before a writ of error has been sued out, or 
an appeal taken, the practice in most jurisdictions. 
requires that there shall be a suggestion of such 
death and a revival of the action or suit in the 
name of the legal representatives of the decedent 


precedent to proceedings for re- 
the action has abated in the trial. 


Iowa.—Tracy v. Roberts, 59 Iowa. 
624, 13 NW 713. 

Kan. —Bridge v. Main St. Hotel Co., 
61 P 754; Powell v. Finney County 
Nat. Bank, 52 P 860; liams v. Mec- 
Kanna, (A’) 55 P 502: Pope v. Ami- 
don, 6 Kan. A. 398, 50 P 1093. 

Ky ——Buchanan v. Boyd, 131 Ky. 
433, “iis SW 222, 120 SW 295; Sawyer 
v. Fuqua, 41 SW 15, 46 Sw 209, 20: 
Kyl 1; Callaghan v. Carr, 2 Litt. 
153: ‘ 

La.—Hearing v. Mound City L. Ins. 
Co., 29 La. Ann. 832. 

Mass.—Andrews v. 
Mass. 223. 

Mich.—Courser  v. 
Mich. 119, 123 NW 604. 

Mo.—Crawford v. Chicago, etc., R. 
Co., 171 Mo. 68, 66 SW 350; Childers 
v. Goza, 1 Mo. 394. 

Nebr.—Omaha Nat. Bank v. Robin- 
son, 73 Nebr. 351, 102 NW 613, 104 
NW 1070; Ritchey v. Seeley, 68 Nebr. 
sae 93 NW 977, 94 NW 972, 97 NW 


N. Y.—Anderson v. White, 10 
Paige 575. But see Anderson v. 
Anderson, 20 Wend. 585 (where it is 
said that perhaps an appeal may be 
prosecuted, before the suit has been 
duly revived, where the appeal is 
necessary to preserve the right to 
appeal, as if the suit abates after 
notice of the decree has been given 
to the opposite party). 

Oh.—Cisna v. Beach, 15 Oh. 300, 45: 
AmD 576. 

Okl.—Holmes v. Dillard, 40 Okl. 
309, 136 P 408; Nye v. Jones, 35 ‘ORE 
96, 128 P 112; Skillern v. Jameson, 
29 Okl. 84, 116 P 193. ‘ 

But see New Orleans, etc., R. Co. v. 
Rollins, 36 Miss. 384 (holding that, 
where plaintiff dies after judgment 
in his favor, error lies against his 
administrator without proceedings to 
revive); Phares v. Saunders, 18 W. 
Va. 336 (holding that in case of the 
death of a party to a suit his per- 
sonal representative can bring a writ 
of error without reviving the judg- 
ment). 

[a] Attorney of record may ap- 
peal before appointment of represen- 
tative of decedent under California 
statute. Deiter v. Kiser, 158 Cal. 
259.1 LOp eo, 

[b] In Tennessee, under Milliken 
& V. Code § 3133 (Shannon Code § 
4028), which provides that pending 
suits may proceed after the death of 
plaintiff without a revivor, a motion 
will not lie to dismiss a writ of 
error to a judgment dismissing an 
action for wrongful death for a fail- 
ure to take proceedings to revive an 
action on the ground that the writ 
of error cannot be taken in the name 
of the deceased party, since the stat- 
ute’ does not limit a proceeding with- 
out revivor to the trial court. Daniel 
v. East Tennessee Coal Co., 105 Tenn. 
470, 58 SW 859. And see Stone v. 
Ringer, 4 Heisk. 265 (where it was 
held that, where plaintiff dies after 
judgment and before the end of the 


Bosworth, 3 
Jackson, 159 


term, defendant may appeal without 


8 PP ee 
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court it is obvious that no appeal can be taken 


until it has been revived.®* 
[§ 987] 
Error. 


revival, the decision being based up- | 
on the ground that in contemplation 
of law the appeal is prayed and 
granted, and the bond executed as of 
the day on which judgment was ren- 
dered, although of actual date sub- 
sequent). 

[c] Before judgment or decree.— 
In all cases where a judgment or de- 
cree is rendered subsequently to the 
death of a party to the suit a writ 
of error or appeal will not lie until 
there shall have been a substitution 
of the legal representatives of the 
deceased. Tracy v. Roberts, 59 Iowa 
624, 13 NW 713; Bates v. Weathers- 
by, 2 La. Ann. 484; Cisna v. Beach, 
15 Oh.. 300, 45 AmD 576. See also 
Callaghan v. Carr, 2 Litt. (Ky.) 153 
(where it was held that, where a de- 
cree is rendered against a dead man 
and his heirs prosecute error, if the 
decree is otherwise erroneous, the 
heirs need not institute new proceed- 
ings in the circuit court to have it 
set aside before they bring error to 
the court of appeals). 

[d] Death of one of several co- 
parties.—An appeal taken after the 
death of one of two coplaintiffs, and 
before the substitution of his per- 
sonal representative, is premature. 
Sheldon v. Dalton, 57 Cal. 19. 

fe] Remanding for substitution of 
parties.— Where one of defendants in 
an action of partition died while the 
case was pending in the lower court, 
and the cause was afterward decided 
without his heirs having been joined, 
the appeal was not dismissed but the 
cause was remanded in order that the 
heirs might be made parties to the 
action. Bates v. Weathersby, 2 La. 
Ann. 484. 

{f] Where suggestion of death 
requires no new parties to be made.— 
Where the suggestion of the death 
of a part of the persons affected by 
the judgment requires no new par- 
ties to be made, a writ of error may 
be sued in the name of the survivors, 
without application to the supreme 
court. Perine v. Babcock, 6 Port. 
(Ala.) 391. 

{g] When representative merely 
nominal party.—The right to prose- 
cute a proceeding in error is not 
affected by the use of the name of 
one of the original defendants as a 
plaintiff in error where such defend- 
ant had died, and his executors and 
heirs at law had been substituted, 
especially when one of plaintiffs in 
error was duly decreed to be the sole 
legatee under the will of the de- 
ceased party, and all of testator’s 
property had vested in him, and the 
legatee was in possession, the estate 
fully administered, and the execu- 
tors discharged. Johnston v. Little 
Horse Creek Irr. Co., 13 Wyo. 208, 
79. Pyo22 dO AmS Ry 986, 70) ERAS 
341. 

{h] Death of partner.—It has 
been held that upon the death of one 
of a partnership in whose favor the 


judgment appealed from was _ren- 
dered his personal representatives 
need not be brought in. MRanney- 


Alton Mercantile Co. v. Hanes, 9 Okl. 
ZN VSD 2 AS 

54. Robinson v. Thomas, 123 App. 
Div. 414 1077 NYS*1109>) Kilgore) v. 
Yarnell, 24 Oki. 525, 103 P 698. 

55. See supra § 978. 


(2) Death pending Appeal or Writ of 
The practice under the statutes of the vari- 
ous states is not uniform as to suggesting the death 
of a party pending an appeal or writ of error, 
and substituting his personal representatives. As 
has been previously stated,°> in some jurisdictions 
the appeal or writ must be prosecuted or defended 
in the name of the decedent’s administrator or ex- 
ecutor,°® while in others the cause is continued 
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peal.®§ 
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56. Ala.—English v. Andrews, 4 
Port: 319. 

Conn.—Stiles’ App., 41 Conn. 329. 

Kan.—Royce v. Aldrich, 64 P 1029; 
Challiss v. Woodburn, 57 P 1054; 
Kent v. Nat. Bank of Commerce, 8 
ian. AY 6407-56 SB) SLES (Garvey: aw: 
Western Union Tel. Co., (A.) 53 P 
675; Larkin vy. Lane, 4 Kan. A. 774, 
AGI ROO in 

La.—Louisiana Mut. Ins. Co. v. 
Costa, ‘32 “Eas ‘Ann! 1? -Andersone wv. 
Arnette, 30 La. Ann. 72. 

Md.—Siacik vy. Northern Cent. R. 
Co., 92 Md. 213, 48 A 149, Compare 
Carroll v. Bowie, 7 Gill 34; Roche v. 
Johnson, 2 Harr. & J. 37 note. 

Or.—Long v. Thompson, 34 Or. 359, 
55. P 978. 

Tenn.—Erwin v. Foster, 6 Lea 187. 

Tex.—Gibbs v. Belcher, 30 Tex. 79. 

See Henderson vy. Greer, 46 Ga. 566 
(holding that a writ of error will 
be dismissed where there has been 
no notice served in accordance with 
the order of the court upon a sug- 
gestion of death of one of defend- 
ants in error). 

[a] In New York the decisions 
are not uniform. (1) In some of the 
cases substitution has been required 
(Warren v. Eddy, 32 Barb. 664, 13 
AbbPr 28; Wilson v. Hamilton, 9 
Johns. 442; Renwick v. Cooper; 10 
Paige 303; Vroom v. Ditmas, 5 Paige 
528), (2) while in others it has been 
held that the proceedings will go on 
as if the original party were living, 
unless the representatives of the de- 
ceased party apply for an order that 
the appeal may stand revived in their 
names (Rogers v. Paterson, 4 Paige 
409. See also Miller v. Gunn, 7 How 
Pr 159; Delaplaine v. Bergen, 7 Hill 
591). (3) Under Code Civ. Proc. 
§ 764, providing that an action for 
personal injuries shall not abate 
by reason of a party’s death after 
verdict, report, or decision, but the 
subsequent proceedings shall be the 
same as in a case in which the cause 
of action survives, it was held that 
an administratrix was not entitled to 
prosecute an appeal, in an action for 
personal injuries taken by her intes- 
tate, from a judgment of nonsuit, 
since such judgment was not a ver- 
dict, report, or decision within the 
meaning of said section. Lutz v. 
Third Ave. R. Co., 44 App. Div. 256, 
60 NYS 761. 

[b] Stipulation for dismissal.— 
Where, pending an assignment of a 
cause on appeal for an opinion, a 
stipulation is filed showing the death 
of one of the appellants and that the 
sole survivor and appellee agreed to 
have the case dismissed, the stipula- 
tion will be enforced without a re- 
vivor. Koehler v. Peake, 251 Mo. 1, 
157 SW 686. 

57. U. S.—uU. S. Bank v. Weisiger, 
2 Pet, 481,.7 Li. ed. 492. 

Cal.—Phelan v. Tyler, 64 Cal. 80, 
28 P 114. Compare Black v. Shaw, 
20 Cal. 68 (where it was held that 
on the death of appellant before ar- 
gument further proceedings in the 
cause could only be had upon leave, 
after suggestion of death had been 
made). 

Iowa.—Williams v. Williams, 115 
Iowa 520, 88 NW 1057. : 

Ky.—Wallace v. Wallace, 150 Ky. 
33, 150 SW 13 (holding that, where 


‘al . =%. ee “7 
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to judgment as though the party were still living.>? 
So, ordinarily, when one of several appellants dies 
pending the appeal, the others may suggest his 
death and proceed with the prosecution of the ap- 
And, although a revivor may be regarded 
as necessary, it is held that a judgment rendered 
without such a revivor is not void, since the death 
of the party does not deprive the appellate court 
of jurisdiction.*® 

b. Persons to Be Substituted—(1) In 
Where, upon the death of the party to 


an appellee dies after submission but 
before rendition of a judgment of 
affirMmance, no revivor is necessary in 
the supreme court); Harrison v. Tay- 
lor, 51 SW 1938, 2 KyL 287. See Dep- 
pem ¥. Immohr, 119 Ky. 413, 84 SW 
333 (holding that the death of a 
party after an appeal has been taken 
does not render void a decision of 
the appellate court made in the ab- 
sence of a revivor against the per- 
sonal representative). 

Md.—Carroll v. Bowie, 7 Gill 34; 
Roche v. Johnson, 2 Harr. & J. 37 
note. But see Siacik v. Northern 
Cent. R. Co., 92' Md. 213, 48 A 149. 

N. J.—Harwood v. Murphy, 13 N. J. 
De 1933 

Oh.—Spurk v. Vangundy, 3 Oh. 307. 
- Vt.—Walker v. King, 2, Aik.’ 204. 

Va.—Reid v. Strider, 7 Gratt. (48 
Va.) 76, 54 AmD 120. See Raine v. 
Bank of Virginia, 4 Gratt. (45 Va.) 
150 (holding that either party may 
have the cause revived). 

See Seymour v. Bruske, 140 Mich. 
244, 103 NW 613, 104 NW 691 (hold- 
ing that, where one of the coparties 
dies pending appeal, the failure of 
the opposite party to suggest the 
death is an irregularity which may 
be waived by the survivor). 

[a] Death of nominal or uninter- 
ested party.—No substitution will be 
ordered in case of the death of a 
nominal or uninterested party pend- 
ing an appeal or writ of error. Davies 
Henderson Lumber Co. v. Gottschalk, 
81 Cal. 641, 22 P 860. " 

[b] Where substitution will not 
affect result.—A motion in the appel- 
late court to substitute another per- 
son in place of a party who has died 
pending an appeal or writ of error 
will be overruled. Kinney v. Kin- 
ney, 94 Iowa 672, 68 NW 452. 

{c] Abandonment of appeal.— 
Where plaintiff in a judgment dies 
after an appeal has been granted 
therefrom, defendant may abandon 
that appeal and have an appeal 
granted by the clerk against plain- 
tiff’'s executor, without revivor. Ma- 
ae v. Frazier, 51 SW 174, 21 Kyl 

58. Fortune v. Gilbert, 210 Ill. 354, 
71 NE 442 (holding that the appellee 
is not bound to take any steps to- 
ward bringing in the legal represen- 
tatives or heirs of sucheappellant); 
Reed v. Colp, 213 Mo. 577, 112 SW 
255; Hunleth v. Leahy, 146 Mo. 408, 
48 SW 459 (holding that under Rev. 
St. [1889] § 2295, providing that on 
the suggestion of the death of one 
of several appellants the cause shall 
proceed at the suit of the survivors, 
an administrator of a deceased ap- 
pellant need not be substituted in 
his Stead, where other appellants 
survive); Jameson v. Bartlett, 63 
Nebr. 638, 88 NW 860 (holding that, 
where one of several defendants dies 
in an action pending on error, the 
right of action, if it survives against 
the remaining parties, may be en- 
forced without bringing in any repre- 
sentative of the deceased party). 

59. Deppen v. Immohr, 119 Ky. 
413, 84 SW 3338; Twaddle v. Winters, 
29 Nev. 88, 85 P 280, 89 P 289; Jef- 
ferson v. Hicks, 33 Okl. 407, 126 P 
739, 41 LRANS 1053 and note [den 
motion to vacate judgment 23 Okl. 
684, 102 P 79, 24 LRANS 214]. 


——— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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a suit or action, substitution is required before 
the commencement or further prosecution of ap- 
pellate proceedings, the decedent’s heirs,®° dev- 
isees,°! personal representatives,®°* or other privies, 
as the case may be, are the proper parties required 
The assignee °* or 
grantee © of the interest of the deceased party 
may be substituted for the purpose of prosecuting 


or entitled to be substituted.® 


60. See infra § 991. 

61. See infra § 991. 

62, See infra.’§ .989. 

63. U. S.—Moses v. Wooster, 115 
MOS. 285) 16 -SCtyss; 29 1: Ted.) 391) 


ao Vv. Linton, 10 Pet. DLO raoe ler, ed. 
Ate C.—Cake v. Woodbury, 3 App. 
Ind. 
La.—Stith v. Winbush, 3 La. 442. 
N. Y.—McLachlin v. Brett, 27 Hun 
18, 2 NYCivProc 194 [dism app 90 
N. Y. 653 mem]; Jauncey v. Ruther- 
ford, 9 Paige 373. See also Coit v. 
Ganpbell, 82 N. Y..509 [aff 20 Hun 


Oh.—Hanover v. Sperry, 30 OhaSt: 
244 (holding that a privy, by opera- 
tion of law, may file a petition in 
error upon the death of a party to 
a judgment without being himself 
first made party by revival). See 
also Hammond vy. Hammond, 21 Oh. 
St. 


Tenn.—Stone v. Ringer, 4 Heisk. 
265. 
Tex.—Simmons v. taste 46 Tex. 


126. See also Teas v. Robinson, 11 
Tex. 774; Wheeler v. State, 8 Tex. 
228. 

Wyo.—McNamara v. O’Brien, 2 
Wyo. 441. 

See Braxton v. Andrews, 2 Call (6 
BViele)) ba 13.5 Cis 

[a] An appeal taken by an attor- 


ney after his client’s death will be 
dismissed. The legal representatives 
alone have this right. Stith v. Win- 
bush, 3 La. 442. 

{b] Successors to right of action. 
—A notice of appeal from a motion 
to revive an action, where all plain- 
tiffs are dead, is properly made in 
the name of the parties who have 
succeeded to the right of action. 
MeLachlin v. Brett, 27 Hun 18, 2 NY 
CivProc 194 [app dism 90 N. Y. 653 
mem]. See also Coit v. Campbell, 82 
IN, Y.509. [aff 20 Hun 50]. 

[ec] Surety upon a _ supersedeas 
bond cannot be allowed, after de- 
fendant’s death, to prosecute a peti- 
tion in error, filed by defendant be- 
fore his death, if defendant’s admin- 


istrator, against whom the action is 
revived, defaults. McNamara sv. 
O’Brien, 2 Wyo. 441. 

{d] In Texas, (1) although there 


is no statute expressly authorizing 
the widow and heirs, or an adminis- 
trator of the estate, of a party to 
a judgment who has died to sue out 
a writ of error, the right exists as 
resulting from the right of appeal, 
which is secured by law. Simmons 


v. Fisher, 46 Tex. 126. See also 
Teaswev.u-Robinson, J41. Tex. 774; 
Wheeler v. State, 8 Tex. 228. (2) 


Under Rev. St. (1895) arts 973, 1240, 
1399, requiring the appellate court to 
adjudicate a writ of error, notwith- 
standing the death of a party to the 
record after service of the writ, au- 
thorizing a defendant to accept serv- 
ice of any process or waive service, 
ete., a defendant suing out and per- 
fecting a writ of error to review 
a judgment for plaintiff in a per- 
sonal injury action may, after plain- 
tiff's death, proceed by causing serv- 
ice of citations in error on the sur- 
viving wife and children, who may 
accept service thereof. Binyon v. 
ee 50eTex. ‘Cive -A. (3985112) Sw 

64 Taylor v. Elliott, 52 Ind. 588; 
Campbell v. Friedlander, 51 App. Div. 
191, 64 NYS 241; Riley v. Gitterman, 
10 NYS 38, 24 AbbNCas 89 [aff 125 
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NO Ye 27 mem, 265 3NEHA 57. mem |: 
Contra Barribeau v. Brant, 17 How. 
(U. S.) 48, 15 L. ed. 34. 

[a] Widow assignee. — Where 
plaintiff died after judgment, and the 
judgment was assigned to the widow 
by commissioners, as part of her 
year’s support, and defendant ap- 
pealed, it was held that the widow 
might revive, and proceed in the ap- 
peal in her own name. Stone vy. Ring- 
er, 4 Heisk. (Tenn.) 265. 

[b] In Missouri (1) under Rev. 
St. (1899) § 858 (Annot. St. [1906] p 
806), authorizing revivor in the su- 
preme court in favor of executors, 
administrators, heirs, or devisees, on 
the death of appellant pending ap- 
peal, an order of the trial court re- 
viving the cause in the name of a 
stranger, as the transferee of appel- 
lant’s interest, is void: Wilson v. 
Darrow, 223 Mo. 520, 122 SW 1077. 
But see Neilon v. Kansas City, etc., 
R. Co., 85 Mo. 599 (holding that the 
assignee of the interests of a party 
who dies pending an appeal or writ 
of error may be substituted in the 
appellate court in place of his de- 
ceased asSsSignor, and may there 
prosecute or defend the suit). (2) 
Where plaintiff in ejectment dies 
pending appeal, and his heirs and 
legal representatives are substituted, 
the fact that, prior to his death, he 
had conveyed the land to a third 
party does not authorize substitution 
of such party under Rev. St. (1909) 
§ 1924. Minton y. Steinhauer, 243 
Mo. 51, 147 SW 1014. 

65. Eay v. Steubenrauch, 138 Cal. 
656, 72 P 156. Compare Twaddle v. 
Winters, 29 Nev. 88, 85 P 280, 89 P 
289 (holding that, where a case is 
fully determined in the district court 
and on the appeal, before the death 
of one of the litigants who has con- 
veyed his interest to several parties 
who hold as tenants in common, it 
is not necessary to substitute as 
parties to the action all the tenants 
in common). 

[a] Grantees of an heir can ap- 
peal only in his name. Vail v. Lind- 
Sayin Om umd. b28e 

66. Ala.—-EXx p. Jonas, 64 S 960; 
Savage v. Walsh, 24 Ala. 293; Lewis 
v. Lewis, Minor 35. 

Ariz—Smith vy. Stilwell, 
226) 80b PP 338% 


9 Ariz 


si nConn, L127; 
70 A 708. 

Ga.—McGowan vy. Brooks, 113 Ga. 
384,.39 SH 112. 
spl eiaines Ve ;Cearlocek, 95:1 111. 2A: 

Ind.—Hahn v. Behrman, 73 Ind. 
120; Branham v. Johnson, 62 Ind. 259; 
Hernly v. Pierce, 42 Ind. A. 603, 86 
NE 443; Sohl v. Evans, 29 Ind. A. 
634, 62 NE 84. 

Iowa.—Brown v. Lambe, 119 Iowa 
404, 93 NW 486. 

Ky.—Davis v. Catlettsburg-Keno- 
va-Ceredo Water Co., 136 Ky. 66, 123 
SW 335; Linn v. Hagan, 121 Ky. 627, 
87 SW 1101, 27 KyL 1113. 

Md.—Siacik v. Northern Cent. R. 
Co., 92 Md. 213, 48 A 149. 

Miss.—Carmichael vy. West Felici- 
ana R. Co., 3 Miss. 817. 

Mo.—Taylor v. Metropolitan St. R. 


Co., 256 Mo; 191, 165 SW 327. 
Nebr.—Webster v. Hastings, 56 
Nebr. 245, 76 NW 565. 
Y.— Warren v. Eddy, 32 Barb. 


N. 
664, 18 AbbPr 28. 
Tenn. —Smith 7. Smith, 15 Lea 93; 
Sappington v. Philips, 1 'Yerg. 105. 
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or resisting the appeal. 

(2) Executors and Administrators. The 
executor or administrator of a deceased party to 
an action affecting the personal estate of the dece- 
dent is the proper party to be substituted to prose- 
eute or defend a writ of error or appeal where 
the suit or action survives.®® 

(3) Heirs and Personal Representatives. 


Tex.—HEgery v. Power, 38 Tex. 373; 
Tucker v. Anderson, 25 Tex. Suppl. 
155; Perryman v. Rayburn, (Civ. A.) 
30 Sw eos 

Vt.—Adams v. Newell, 8 Vt..190. 

Va.—Jackson v. Wickham, 112 Va. 
128, 70 SH 539. 

Wis.—Jefferson County Bank v. 
Robbins, 67 Wis. 68, 29 NW 209, 893; 
Downer v. Howard, 44 Wis. 82. 

[a] Attorney entering appearance 
for executors.—On the death of ap- 
pellee, his attorneys may enter their 
appearance for his executors. Hook 
Prdleton, LOcPet. CUL-SarlLoGeo Eaved: 


[b] Death of formal party.— 
Where a husband was made a party 
to a bill in right of his wife’s in- 
terest, adopted her answer as his 
own, and acted as her agent and 
representative in the suit, it was 
held that such facts did not render 
his representatives necessary parties 
to a writ of error sued out after his 
death, as no decree could be ren- 
dered against him for costs incurred 
by, him.* Colvin v. Owens, 22 Ala. 
782. ; 

[c] Divorce proceedings.—In case 
of the death of a wife pending her 
husband’s appeal from a judgment 
for divorce awarding her costs or 
suit money, her administrator is pre- 
sumed to have such interest in behalf 
of her creditors as to have the ap- 


peal continued in his name. Downer 
v. Howard, 44 Wis. 82. 
[d] Executor a nonresident.— 


Where the executor of a deceased 
appellee is a nonresident, appellant 
must procure the appointment of an 
administrator within the jurisdiction, 
against whom the action may be re- 
vived. Warren v. Eddy, 32 Barb. (N. 
¥.) 664,. 13) AbbPr 728; 

[e] Officer of court.—Where an 
appellant dies, and no one will ad- 
minister on his estate, so that the 
court orders the sergeant to take 
possession of it, a scire facias will 
not lie against the sergeant to revive 
the appeal. Braxton v. Andrews, 2 
Call. (6 Va.) 357. 

{f] Representatives of deceased 
partner.—On appeal from a final de- 
eree for an injunction in a suit by 
a partnership, where one of the part- 
ners dies, the survivors may, after 
notice to his legal representatives to 
appear, and their failure to do so, 
move that the appeal abate as to 
such deceased partner, and proceed at 
their suit as survivors. Moses v. 
Wooster, 115 U. S. 285, 6 SCt 38, 29 
Ty. eds 39H). 

[g] Substitution after perfection 
of appeal by coparties.—In Branham 
v. Johnson, 62 Ind. 259, it was held 
that,,after the death of one of: de- 
fendants, his executor might be ad- 
mitted as a party to the appeal from 
the judgment, after the appeal had 
been perfected as to the other de- 
fendants. 

{h] Void appeal—Where_ error 
was brought by the attorney after 
appellant’s death, the attorney being 
in ignorance of the fact of the death, 
it was held that the administrator 
could not revive the writ. Squibb v. 
McFarland, 11 Heisk. (Tenn.) 568. 

[i] Where a personal representa- 
tive has no interest in the subject 
matter of the suit, he need not be 
made a party to prosecute or defend 


an appeal. Bassett v. Messner, 30 
Tex. 604. 
[ji] When there is both a personal 


judgment and a judgment of fore- 
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Where a judgment or decree affects both the per- 
sonalty and realty of a party to an action or a 
suit, who subsequently dies, upon an appeal or writ 


of error from such judgment or 


sonal representatives and heirs of the decedent 
should be substituted as parties to prosecute or 
defend the appellate proceedings.® 
(4) Heirs or Devisees. 
the heirs or devisees of the deceased party are 
proper and necessary parties to be substituted to 
prosecute or defend a writ of error or appeal.®* 
(5) In Case of Death of Party in Repre- 
On the death of a party who 
is a party in a representative or official capacity, 
an appeal or writ of error should be prosecuted or 


[$ 991] 


[§ 992] 
sentative Capacity. 


closure, the personal representative 
and the heir should unite in the ap- 


peal Benoit v. Schneider, 39 Ind. 
593. 
‘[k] Executors or administrators 


appointed in another state can nei- 
ther continue nor dismiss an appeal. 
If they choose to take out letters in 
the state in which the suit is pend- 
ing they may take such action as 
they may desire. Warren v. Hddy, 
32 Barb. (N. Y.) 664, 13 AbbPr 28. 
67. Jordan v. Abercrombie, 15 Ala. 
580; Laporte Land Co. v. Morrison, 


67 Ind? 73) 78° NE 3213" Benoit v: 
Schneider, 39 Ind. 591; Skillern v. 
Jameson, 29 Okl. 84, 116, P 193. 


Compare Jauncey v. Rutherford, 9 
Paige (N. Y.) 273. 

{a] Divorce proceedings; right of 
dower.—In a divorce case brought 
by the husband, an appeal taken by 
the wife from a decree against her 
within the statutory period, but after 
the death of the husband, is au- 
thorized by statute, where the hus- 
band at his death left a considerable 
estate; but before such appeal can be 
brought to a hearing, or any further 
proceedings can be had in it, the 
proper step must be taken to bring 
in as parties the representatives and 
heirs of the deceased complainant. 
Shafer v. Shafer, 30 Mich. 163. 

{b] In Kentucky, prior to 1792, 
an heir gould not maintain a writ to 
reverse a judgment in covenant 
against his ancestor without joining 
the executor or administrator. South 
v. Hoy, 3 Bibb 522. 

68. Ill.—Bower v. Grayville, etc., 
Re Con, 092) Tie 73. 

Ind.—La Porte Land Co. v. Mor- 
rison, 167 Ind. 73, 78 NE 321; Rich 
Grove Tp. v. Emmett, 163 Ind. 560, 
72 NE 548; Vail v. Lindsay, 67 Ind. 
528. See Utter v. Kersey, 31 Ind. A. 
25, 67 NE 109 (holding that, under 
Burns Rev. St. [1894] § 649, provid- 
ing that the death of any or all of the 
parties shall not cause the proceed- 
ings to abate, but that the names of 
the proper persons may be substitut- 
ed, the heirs of a life tenant who had 
recovered judgment canceling her 
deed to her life estate were not 
“proper persons” to be substituted 
as appellees, since, if the appellant 
should succeed in vacating the judg- 
ment and in recovering for rents, 
such claim would be a general one 
against the estate, and the heirs 
would not be liable therefor). 

Kan.—Brooks v. Fithian, 67 Kan. 
850, 73 P 903; 

Ky.—Buchanan v. Boyd, 131 Ky. 
433, 115 SW 222, 120 SW 295; Satter- 
field va Crow, 8 B. Mon. 5538; Calla- 
ghan v. Carr, 1 A. K. Marsh. 22. 

La.—Waddil v. Thompson, 7 La. 
Ann. 592; McMicken v. Smith, 5 Mart. 


N. S.°427. 

Mass.—Porter v. Rummery, 10 
Mass. 64. 

Nebr.—Urlau v. Ruhe, 63 Nebr. 883, 
89 NW 427. 

N. Y.—Van Horne v. France, 32 
Hun 504 [aff 100 N. Y. 287, 3 NE 


316, 
417]. 


—— 
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defended by his successor in office, and not by his 
heirs or personal representatives,®® unless the judg- 
ment or decree below was rendered for or against 
such party personally.7® 

c. Procedure for Revival or Substitu- 
tion—(1) In General. 


The procedure for revival 


or substitution of parties, in the event of the death 


In real actions 
statutes of the 


N. C.—Hocutt v. Wilmington, etc., 
R..Co., 124 N.C. 2145-32 SEY 682. 

Oh.—Valley R. Co. v. Bohn, 29 Oh. 
St. 633; Hammond v. Hammond, 21 
Oh. St. 620. 

[a] Partial substitution.—Where, 
pending an appeal from a judgment 
in favor of defendant in ejectment, 
plaintiff died, and defendant obtained 
an order requiring the heirs to show 
cause why the judgment should not 
be affirmed, and only one of the heirs 
appeared, such heir was entitled to 
be substituted as plaintiff as to the 
interest in the property of the dece- 
dent claimed by him. Van Horne v. 
France, 32->Hun 504 [aff 100 N. Y. 
287, 3 NE 316, 53 AmR 166, 22 Wkly 
Dig 417]. 

{b] Under Oh. Rev. St. § 6098, 
authorizing the heirs of a deceased 
person, in an action against the ad- 
ministrator, on a claim against the 
estate of such deceased person, “to 
make any defense to such action 
which such administrator or execu- 
tor could make,” carries with it the 
right to institute and carry on pro- 
ceedings in error. Spaulding v. Allen, 
LO) Oh. CirssCt. 669% 10\ On eCirs Dec: 


259. 
69. Ala.—McDougald v. Carey, 38 
Ala. 320 


Ga.—Title Guarantee, etc., Co. v. 
Holverson, 95 Ga. 707, 22 SE 533. 

Ind.—Losey’ v. Bond, 81 Ind. 510; 
Benoit v. Schneider, 39 Ind. 591. 

Kan.—Twitchell v. Weil, 6 Kan. A. 
53, 49 P 634. 

La.—Hardy v. Irwin, 10 La. Ann. 
703; Mitchell v. Cooley, 12 Rob. 370. 

Miss.—Mayer v. McLure, 36 Miss. 
389, 72 AmD 190. 
gene Y.—Dale v. Roosevelt, 8 Cow. 


Vt.—Wentworth v. Wentworth, 12 
Vt. 244, 

Wyo.—Field v. Leiter, 16 Wyo. 1, 
90. P 378, 92 P 622, 125 AmSR 997. 

[a] Administrator de bonis non 
may bring his writ as the sole plain- 
tiff in error, even though the judg- 
ment was against the previous repre- 
sentative in the usual form. Dale v. 
Roosevelt, 8 Cow. (N. Y.) 3833. See 
also Mayer v. McLure, 36 Miss. 389, 
72 AmD 190. 

[b] Infants; death of next friend. 
—Where an estate was sold on the 
petition of infant owners by “their 
father, friend and natural guardian” 
—such father being dead, the infants 
are the proper plaintiffs in a writ 
of error to reverse the decree. Mc- 
Kee v. Hann, 9 Dana (Ky.) 526. See 
also Power v. Barbee, 8 Dana (Ky.) 


Aor Coger v. Coger, 2 Dana (Ky.) 
70. 
[c] On the death of a sole trustee 


of an express trust, pending an ap- 
peal in chancery from a decree ob- 
tained by him, the appeal must be 
revived against his successors in the 
trust who were appointed in his 


stead. McDougald v. Carey, 38 Ala. 
320. See also Losey v. Bond, 81 Ind. 
510. 

{d] When a trustee has no in- 


terest in the distribution of a fund 
in partition, on his death, the appeal 


of a party to a suit or action, is determined by the 


several states.74 The revival and 


substitution is accomplished, in some jurisdictions, 
by filing the writ and transcript in the appellate 
court, and citing the parties to appear; in others, 
by motion and order in the appellate court;*? in 
others, by petition and prayer to answer;* in 
others, by suggestion of death and issuance, by the 


need not be delayed for the ap- 
pointment of a successor. Coffman 
eR 110 Mo. A. 475, 85 SW 

70. Cake v. Woodbury, 3 App. (D. 
C.) 60 (holding that the legal repre- 
sentatives of the decedent are the 
proper parties to prosecute or de- 
fend the proceedings on review); 
Title Guarantee, etc., Co. v. Holver- 
son, 95 Ga. 707, 22 SE 533; Hardy v. 
Irwin, 10 La. Ann. 703. See State v. 
German Exch. Bank, 114 Wis. 436, 
90 NW 570 (holding that, where a 
receiver appointed in an action to 
wind up the affairs of a banking 
‘corporation dies leaving the personal 
property in his possession, the title 
thereto passes to his administrator, 
and such administrator should be 
substituted to prosecute an appeal 
taken by such receiver from an order 
requiring him to turn over such 
property to a trustee in bankruptcy 
of such partners). 

71. See statutory provisions. 

[a] In Ohio, independently of 
statute, the supreme court has pow- 
er, in the exercise of a sound dis- 
cretion, to direct the revivor of a 
proceeding in error. Black v. Hill, 
29 Oh. St. 86. 

[b] Continuance to allow a reviv- 
al.— Where, pending an appeal from 
an order of the special term denying 
a motion, the death of a party re- 
spondent appeared by suggestion in 
the points of counsel, the hearing 
was directed to stand over, so as to 
enable appellant to bring before the 
court the proceedings in revivor, or 
to bring the representatives of the 
deceased before the court. Jay v. De 
Groot, 1 Hun (N. Y.) 118. See also 
Mapes v. Knorr, 47 App. Div. 639, 
62 NYS 308. 

[c] Declaration of authorization 
by counsel.—In Stafford v. Mead, 
Rob. (La.) 142, it was held that a 
suggestion of appellee’s death before 
commencement of the action, made 
by appellant, will not be noticed, 
where the opposing counsel declares 
in open court that he is authorized 
to appeal for the representatives of 
the deceased, and waives the right 
to have them called upon to de- 
fend the cause. The objection, to 
have weight, should have come from 
them. 

72. Ex p. Norris, 2 Ala. 385. Ane 
see Wise v. Brocker, 1. Colo. 550. 

73. Hyde Park Invest. Co. v. At- 
chison First Nat. Bank, 56 Kan. 49, 
42 P 321; Hanlen v. Baden, 6 Kan. A. 
635, 49 P 615; McCurdy v. Agnew, 
8 N. J. Eq. 728; Daniel v. Robinson, 


1 Wash. (1 Va.) 154; Strong v. El- 
dridge, 8 Wash. 595, 36 P 696. 
[a] By conditional order. — In 


Ohio, proceedings in error may be re- 
vived against the representative of 
a deceased party by a conditional 
order. Foresman v. Haag, 37 Oh. St. 
143; Pavey v. Pavey, 30 Oh. St. 600; 
Black v. Hill, 29 Oh. St. 86. 

74. Renwick v. Cooper, 10 Paige 
(N. Y.) 303; Hanover v. Sperry, 35 
Oh. St. 244 (holding that the petition 
must be verified). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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appellate court, of a writ of scire facias;*> and in 
others by suing out a writ of error and citing the 
When the prevailing party 
dies after judgment has been rendered, in the ab- 
sence of an express statutory provision regulating 
the mode of procedure, appellant may make the 
personal representative the appellee and, by proper 
process, bring him before the appellate court.’7 But 
one party cannot be substituted for another upon 
a mere suggestion; there must be proof, or an 
admission by the adverse party, of the facts claimed 
upon which the substitution is required.’§ 

(2) Method of Suggesting Death. The 
method of suggesting the death of a party and of 
notifying interested parties, depending, as it does, 
upon the statutes of the various states, is not 
uniform, and no general rule can be laid down 


parties to appear.’® 


[§ 994] 


upon the subject.” 


75. Ala.—Dettis v. Taylor, 6 Port. 
333. But see Wesson v. Crook, 24 
Ala. 478 (where it was held, under 
Civ. Code § 3039, that, when either 
party to a judgment dies after judg- 
ment and before appeal taken there- 
on, an appeal may be prosecuted in 
the name of, or against, the legal 
representatives of the deceased, on 
producing evidence to the clerk, 
judge of probate, etc., of the death 
of the party, and the granting of 
letters testamentary. In such a case 
the parties are made in the court 
below). 

Del.—Newcastle County Common v. 
Holcomb, 6 Del. 293 


Miss.—Mayer v. MecLure, 36 Miss. 
889, 72 AmD 190. 
Tenn.—Huff v. Miller, 2 Swan 84. 


Va.—Keel v. Herbert, 1 Wash. (1 
Va.) 138; Scott v. Adams, 3 Hen. & 
M. (13 Va.) 501. 

76. McClan v. Boon, 6 Wall. (U. 
S.) 244, 18 L. ed. 835 (holding that, 
if leave to revive against a dece- 
dent’s representatives is refused be- 
low, the proper practice, in the su- 
preme court of the United States, 
is to sue out a writ of error from 
that court against such representa- 
tives, citing them to appear at the 
next term). 

[a] Waiver and consent.—The le- 
gal representatives of a deceased 
party may waive formal notice, and 
consent to an immediate revival of 
the proceedings, which may then pro- 
ceed to final issue. Smith v. Allen, 
5 Day (Conn.) 337; Pruden v. Mans- 
field, 2 Oh. Dec. (Reprint) 385, 2 
WestLMonth 577. 

{b] Where no administration has 
been granted.—A party desiring to 
appeal or sue out a writ of error 
against an opposing party who has 
died after judgment or decree, and 
over whose estate no administrator 
has been appointed, should apply. to 
the proper court for the appoint- 
ment of an administrator, against 
whom a revivor may then be had. 


Richardson v. Williams, 5 Port. 
(Ala.) 515. ) 
77. Wopkins v. Hopkins, 91 Ky. 


310, 15 SW 854, 12 KyL 945. 

[a] An appellant may have a 
curator ad hoc appointed to repre- 
sent minors, until the personal rep- 
resentatives become parties. Theus 
v. Kemp, 49 La. Ann. 1650, 22 S 962. 

78. Ex p. Trapnall, 29 Ark. 60 
(appointment of personal representa- 
tive); Kemper v. King, 11 Mo. A. 116 
(purchase of interest of deceased); 
Campbell v. Friedlander, 51 App. Div. 
191, 64 NYS 241 (assignment). 

79. Ala.—Wesson v. Crook, 24 Ala. 
478 (prosecution of appeal under Civ. 
Code § 3039); Bettis v. Taylor, 6 
Port. 333 (motion to appellate court, 
and scire facias to show cause why 
writ shall not issue). 

Cal.— Judson v. Love, 35 Cal. 463 
(suggestion of death by affidavit). 
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(3) Proof of Death and Appointment 
of Representatives. 
not only of a party’s death, but also of the ap- 
pointment and qualification of his personal repre- 


There must be adequate proof 


(4) Persons Required or Entitled to Re- 
Where a party to a suit or action dies, 
whether such death oceurs before or after the per- 
fection of an appeal or writ of error, the per- 
sons interested in the prosecution of the appellate 
proceedings are the proper parties to revive the 


(5) In What Court Prosecuted. Where 
the death of a party occurs after the appeal or 
writ of error has been taken, proceedings -to sub- 
stitute the representative of the decedent are prop- 
erly taken in the appellate court.*? But in ease the 


death occurs while the lower court retains juris- 


Del.—Neweastle County Common 
v. Holcomb, 6 Del. 293 (scire facias). 

Ill.—West v. Biggs, 26 Ill. 533 (ten 
days’ notice to adverse parties re- 
quired before grant of a rule of 
joinder in error). 

Iowa.—Barney v. Barney, 14 Iowa 
189 (holding that the entry of record, 
in the supreme court, of a suggestion 
of death of a party to an action and 
a continuance for notice to the sur- 
vivor does not of itself operate as 
a revivor of the cause). 

Kan,—Guess v. Briggs, 54 Kan. 32, 
37 Pac. 121 (notice of application for 
revivor, to be served in the same 
manner, and returned within the 
same time, aS a Summons). 

Mich.—Van Valkenburg v. Rogers, 
17 Mich. 322 (by service of copy of 
writ). Z 

-Miss.—Mayer v. McLure, 36 Miss. 
388, 72 AmD 190 (by scire facias ad 
audiendum errores). 

N. J.—Peer v. Cookerow, 13 N. J. 
Eq. 136 (by bill in the nature of a 
bill of revivor). 

N. Y.—Shaler, ete., Quarry Co. v. 
Brewster, 32 N. Y. 472 (by affidavit); 
Jauncey v. Rutherford, 9 Paige 273 
(by petition and notice). ; 

Tenn.—Foster v. Burem, 1 Heisk. 
783 (discussing and enumerating 
various modes of revivor); Huff v. 
Miller, 2 Swan 84 (writ of error, 
scire facias). 

Tex.—Teas v. Robinson, 11 Tex. 
774 (suggestion in writ and prayer 


for citation). 
Va.—Keel v. Herbert, 1 Wash. 
74 


(Va.) 188 (by scire facias). 

8s0. Magarrell v. Magarrell, 
Iowa 378, 37 NW 961; Sickman v. 
Diamond, 34 La. Ann. 1218. 

[a] Denial of capacity to prose- 
cute.—(1) If appellant’s death is 
suggested to the supreme court and, 
upon leave given, the executor is 
cited to prosecute the appeal, but de- 
nies his capacity, the issue must be 
sent for trial to the court below. 
Anselm v. Wilson, 8 La. 35. (2) 
Where the petition for a writ of er- 
ror alleges that, since the judgment 
was rendered, the defendant has died, 
and the petitioner has been appoint- 
ed his administrator, such allega- 
tions may be controverted in the ap- 
pellate court, and, if not so contro- 
verted, must be taken as_ true. 
Phares v. Saunders, 18 W. Va. 336. 

[b] Certificate of appointment in- 
sufficient.—On the death of plaintiff, 
and the dismissal of his petition for 
appeal for want of prosecution, no 
offer to revive having been made, 
plaintiff's administrator cannot ap- 
peal from the judgment by merely 
filing in the appellate court, with a 
copy of the judgment, a certificate of 
the county court clerk showing his 
appointment as administrator. This 
is not sufficient to show his right to 
Surge ce Buckler v. Brewer, 138 Kyl 


[c] In Colorado, if, after judg- 
ment, plaintiff dies, defendant, in 
suing out a writ of error, may make 
the decedent’s personal representa- 
tive a party without preliminary 
proof of the death of the original 
party, or the appointment of the per- 
son sued. Wise v. Brocker, 1 Colo. 


550. 
Raine v. State Bank, 4 Gratt. 
(Va.) 150. 

[a] Where an appellee dies after 
an appeal has been perfected and be- 
fore the filing of the record in the 
supreme court, the law does not re- 
quire his executor or administrator 
to enter an appearance; but it is the 
duty of appellant to get such ex- 
ecutor or administrator into court 
by the service of a writ or notice. 
Palmer v. Gardiner, 77 Ill. 148. See 
also Anderson v. White, 10 Paige 
(N. Y.) 575 (where the successful 
party below had died before the in- 
stitution of appellate proceedings, 
and it was held that the adverse 
party might revive the suit, in case 
the representatives of the decedent 
should neglect to do so, for the pur- 
pose of enabling defendant to appeal, 
if he had no other remedy, and that 
an appeal, would lie). But see Teas 
v. Robinson, 11 Tex. 774 (where it 
was held that, where, after obtain- 
ing judgment in the district court, 
plaintiff dies before defendant prose- 
cutes his writ of error, defendant 
cannot revive the judgment against 
himself in favor of the representa- 
tives of the deceased, in order to 
prosecute the writ of error. The 
proper practice in such a case is to 
sue out the writ of error, stating 
in the petition the fact of plaintiff’s 
death, and to pray a citation to the 
party authorized by law to represent 
and maintain such plaintiff’s inter- 
ests). 

[b] In New York, under Code Civ. 
Proc. § 1299, providing that, where 
an appeal is from one court to an- 
other, an application for an order of 
substitution must be made to the ap- 
pellate court, and that, where per- 
sonal notice of the application has 
been given to the proper representa- 
tive of the deceased party, an order 
of substitution may be made on the 
application of the “surviving party,” 
a surviving adverse party may en- 
force such a substitution when it 
has not been procured at the in- 
stance of the personal representa- 
tive of the deceased party himself, 
or of a party associated in interest 
with the decedent, where there is 
one, the word “surviving” not being 
limited to the surviving coplaintiff 
or codefendant, but including a sur- 
viving adverse party. Reed vy. Far- 
rant, 198 N. Y. 207, 91 N. E. 541. 

82. . S.—Southern Pine Lumber 
Cou-VvVe. Ward, 208. Un. S.. 126. 28° SCt 
239, 52 L. ed. 420 [aff 16 Okl. 131, 85 
P 459]. 
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diction, it may permit the substitution to be made;** 
and, where it has properly taken such action, there 
is no necessity for an order of revival in the ap- 
pellate court.s4 If, however, the trial court has 
lost jurisdiction, it has no power to make an or- 
der of substitution.*® In some jurisdictions, on the 
death of a party before the appeal has been taken, 


the substitution may be made in 
or the appellate court.*® 


564, 63 S 735. 

Cal.—Lyons v. Roach, 72 Cal. 85, 13 
PPT. 

N. Y.—Campbell v. Friedlander, 51 
App. Div. 191, 64 NYS 241; Hastings 
v. McKinley, 8 HowPr 175. 

N. C.—Wayne Justices v. Craw- 
fords 8 NEC: a'6? 

{a] In Ontario the order of re- 
vival properly issues from the lower 
court. Milloy v. Wellington, 6 
OntWR 437. 

{[b] Proceedings in trial court.— 
In every case where the substitution 
is obtained first in the appellate 
court, the regular procedure dictates 
that a like substitution should ss 
made in the lower court. Fay 
Steubenrauch, 138 Cal. 656, 72 P Y458. 

[ce] In Indiana, (1) where a vaca- 
tion appeal is taken in the name of a 
deceased person as sole appellant, 
the appellate court acquires no juris- 
diction and can make no order sub- 
stituting another as appellant. Tay- 
Jor v. Elliott, 53 Ind. 441; Hallagan 
v. Johnson, 48 Ind. 497, 96 NE 166. 
(2) So an amendment to the assign- 
ment of errors, substituting a proper 
party after the time of taking an ap- 
peal has expired, cannot be allowed. 
Hays v. Pugh, 158 Ind. 500, 64 NE 
13 Elurst: Ve elawkins.) oo ines AS 
467, 79 NE 216, 80 NE 42. (3) But, 
where a term time appeal has been 
granted which is duly perfected, the 
death of an appellee before the filing 
of the transcript will not deprive the 
appellate court of jurisdiction, and 
an order of substitution may be en- 
tered upon proper application. Brui- 
letts Creek Coal Co. v. Pomatto, 172 
Ind. 288, 88 NE 606 [rev (A.) 85 NE 
$93]. 

838. Ark.—Ex p. Trapnall, 29 Ark. 
60. 

Cal.—Fay v. Steubenrauch, 138 Cal. 
656, 72 P 156: 

Md.—Thomas v. Thomas, 57 Md. 
504. 

Mo.—Crawford v: Chicago, etc., R. 
Co., 171 Mo. 68, 66 SW 350; State 
v. Garnett Min. Co., 169 Mo. A. 79, 
154 SW 168. 
~ §. C.—Marion v. Charleston, 72 S. 
G. 576, 52 SE 418. 

But see Foresman v. Haag, 37 Oh. 
St. 143 (where it was held that the 
revivor may be in the supreme court, 
although the party had died before 
the reservation of the case by the 
district court). 

84. Crawford v. Chicago, etc., R. 
Co., 171 Mo. 68, 66 SW 350. 

85. Lasseter v. Deas, 9 Ala. A. 
564, 63 S 735; Wilson v. Darrow, 223 
Mo. 520, 122 SW 1077. 

[a] Where a cause is in the ap- 
pellate court on a special or feigned 
issue only, the lower court has ju- 
risdiction of questions arising from 
the death of a party. Matter of 
Hicks, 2 CodeRep (N. Y.) 128. This 
case was an appeal from the decree 
of the surrogate refusing to admit 
a will to probate. The decree was 
set aside and a feigned issue award- 
ed, and the case remained in the su- 


Further, in those juris- 
dictions in which, upon the death of a party pend- 
ing an appeal, a substitution is regarded as un- 
necessary and the cause is allowed to proceed to 
determination in the names of the original parties, 
proper substitution may be made in the lower 
court in connection with further proceedings.** 
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either the trial 


guilty of laches 


ings.2? 
19 1000] (2) 
Court. In some 


preme court, general term, only for 
the purpose of trying such issue. 
Upon the death of appellant it was 
held that the question as to whether 
the appeal abated could be disposed 
of only in the surrogate’s court. 

86. Martin v. Martin, 162 N. C. 41, 
IT" SH 104: 

[a] In Michigan.—Under Comp. 
L. § 10,121, providing that, where 
any of several plaintiffs or defend- 
ants shall die before final judgment, 
the action shall proceed at the suit 
of the surviving plaintiff or against 
the surviving defendant, it is proper 
to allow suggestion of death of one 
of the coparties on appeal to be made 
after judgment as of the time of 
such death, and to modify the judg- 
ment, so that the costs will go 
against the survivor alone. Seymour 
v. Bruske, 140 Mich. 244, 103 NW 
613, 104 NW 691. 

87. Williams v. Williams, 115 
Iowa 520, 88 NW 1057; Harrison v. 
Taylor, “bls SW, 9st w2ie UKsy esi 
(holding that, where the _ plaintiff 
died pending an appeal from a judg- 
ment in her favor, it was not error, 
after reversal of the judgment, to re- 
vive the action in the name of her 
administrator, although more than a 
year had elapsed since her death, the 
delay being due to the failure 
of defendant to file the mandate 
promptly). Compare Reid v. Strider, 
7 Gratt. (48 Va.) 76, 54 AmD 120 
(where it was held that it is not 
necessary to revive a cause in the 
supreme court, on the death of one 
of the parties pending appeal, but 
the cause may be revived when it is 
sent to the court below, after final 
judgment). 

88. U. S.—Noonan v. Bradley, 10 
Wall. 121, 20 L. ed. 279; Phillips v. 
Preston, 11 How. 294, 13 Li. ed. 702. 

Ala.—Evans v. Bogs, Minor 354. 

La.—Bell v. Mix, 17 La. 467. 

Mo.—Mathewson y. St. Louis, etce., 
R. Co., 44 Mo. A. 97 

N. Y.—Shaler, ete., Quarry Co. v. 
Brewster, 32 N. Y. 472; Holcomb v. 
Hamilton, ft Johns. Case 29, "Cols S&C: 
Cass 67. 

Oh.—Black v. Hill, 29 Oh. St. 86. 

Va.—Hughes v. Johnston, 12 Gratt. 

53 Va.) 479. 

See Bruiletts Creek Coal Co. v. Po- 
matto, 172 Ind. 288, 88 NE B06. “ [rev 
(A.) 85 NE 993] (holding that an 
application to substitute an adminis- 
trator as appellee should be granted 
without regard to whether the failure 
to appoint an administrator until 
after the expiration of sufficient time 
to bar a new appeal was a mere co- 
incident caused from sinister motives, 
or was in the exercise of a lawful 
right). 

[a] In IfIllinois, where the death 
of an appellant is suggested, and his 
administrator is made a party, such 
administrator is entitled to a contin- 
uance to the next term. Warren v. 
Ball, 40 Ill. 117. 

[b] Costs. —If a suggestion of 
death is made but not entered by the 
elerk, and a supersedeas is. ob- 


wight. * oe 
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[§ 998] d. Time for Revival or Substitution— 
(1) In General—(a) Discretion of Court. Where 
not regulated by statute or by rules of court, the 
time within which proceedings for revival or sub- 
stitution of parties are to be commenced is limited 
only by the discretion of the court.5* 


Laches. In those jurisdictions 


where no limitation is fixed by statute or rules of 
court, an application to revive or substitute par- 
ties may be refused by the court, in the exercise 
of a sound discretion, where the applicant has been 


in the institution of the proceed- 


Limitations by Statute or Rules of 
states a limitation as to the time 


tained, and a writ of error moved 
for, an amendment may be permit- 
ted in the suggestion of the death 
nunc pro tunc)to avoid the error, but 
it must be on payment of the costs 
of the supersedeas and writ of er- 
ror. Pannell v. McCrawley, 3 N. C. 
aie 

89. U. S.—Noonan v. Bradley, 10 
Wall. 121, 20 L. ed. 279 (refusal of 
motion to set aside a decree in favor 
of an administrator who had been 
substituted as appellee without op- 
position after the expiration of nine 
terms from date of decree); Phil- 
lips v.. Preston, 11 How. 294, 13 L. 
ed. 702 (abatement of writ upon ex- 
piration of four years after leave 
granted to substitute). 

Ala.—Evans v. Boggs, Minor 354 
(abatement upon the failure of rep- 
resentative to appear at next term 
after suggestion of death and order 
for revival). 

La.—Bell v. Mix, 17 La. 467 (dis- 
missal upon expiration of more than 
twelve months after leave granted 
to make necessary parties). 

Mo.—Mathewson v. St. Louis, etce., 
R. Co., 44 Mo. A. 97 (dismissal after 
expiration of two years). 

N. Y.—Matter of Pearsall, 12 NYS 
604 (application for leave to revive 
an appeal alleged to have been taken 
from an order appointing an addi- 
tional trustee under a will was de- 
nied, the evidence that an appeal 
had been taken, or that notice of ap- 
peal had been served on the oppos- 
ing parties, being very indefinite 
and uncertain, and it appearing that 
three years had elapsed since the or- 
der was made). 

Oh.—Black v. Hill, 29 Oh. St. 86. 

Va.—Hughes v. Johnston, 12 Gratt. 
(53 Va.) 479. In this case an inter- 
locutory decree was rendered on 
June 1, 1836, confirming a contract 
of sale, and a conveyance-of the 
land sold was directed, and the case 
continued until 1855 without any 
further proceedings beyond the sug- 
gestion of the death of one of the 
parties and the marriage of another. 
The court refused to act upon the 
appeal lest it should do injustice. 

[a] Conditional order.— Where 
several terms have elapsed since the 
suggestion of plaintiff's death and 
the making of an order authorizing 
the revivor of the action in the 
name of the heirs, and without ap- 
pearance by such heirs or by any 
one authorized to represent them, 
the court will, on motion, order a 
dismissal upon the failure of the 
heirs to appear at the next term. 
Martin v. Williams, 3 La. Ann. 582. 

[b] Abandonment.—The sugges- 
tion of the death of one of the ap- 
pellants having been made after the 
first submission on appeal and pbe- 
fore the resubmission on rehearing, 
and no steps having been taken to 
enter the appearance of his personal 
representative, it will be assumed 
that a revivor has been abandoned. 
Heed v. Colp, 213 Mo. 577, 112 SW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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within which such proceedings may be instituted_has 
been fixed by statute, and a failure to apply for a re- 
vival or substitution of parties within the prescribed 
In other states, rules 
of court have been adopted regulating the time 
within which revival or substitution of parties 
may be had, and a failure to comply with the 
provisions of such rules may entail a dismissal. 
(3) After Final Judgment in Appel- 
Motions for revival or substitution of 
parties will not be entertained after judgment has 


period will usually be fatal.°° 


[§ 1001] 
late Court. 


90. Ark.—Des Are Bank v. Moody, 
110 Ark. 39, 161 SW 134. 

Ind.—Clapp v. Allen, 20 Ind. A. 
263, 50 NE 587. 

Kan.—Janis v. Horton First Nat. 
Bank, 51 P 886; Kelley v. Degeer, 44 
P 684; Tibbetts v. Deck, 41 Kan. 492, 
21 P 586; Kuhnert v. Conde, 39 Kan. 
265, 18 P 193; Houghton vy. Lannon, 
fiokan,:, cA. :51.0,:;40, P.819. 

Ky.—Byron v. Louisville, ete., R. 
Go. 59 iSWi 5193022 KKy 10079. Cray. 
v. Wilson, 43 SW 186, 19 KyL 1153 
(holding that, where plaintiff died 
after judgment dismissing the ac- 
tion, and before any appeal had been 
taken, her representatives had two 
years in which to prosecute an ap- 
peal, the provisions of the code as 
to revivor having no application). 

Md.—Carroll v. Bowie, 7 Gill 34 
(construing Acts [1815] c 149 § 6; 
Acts [1806] ¢ 90 § 11). 

Okl.—MecKay v. Watson, 40 OKI. 
353, 187 BP 11775 Atchison; ete. R. Co. 
vy. Fenton, 32) ©Ok11! 6145123 PP’ 169; 
Skillern v. Jameson, 29 Okl. 84, 116 
P 193; Kilgore v. Yarnell, 24 Okl. 525, 
103 P 698. 

[a] Im ®ennessee revivor is al- 
lowed when the application is made 
at any time during the second term 
after the suggestion of the death, 
and at any time after the second 


term, if suggestion is made before 
the abatement is entered. Church- 
well v. East Tennessee Bank, 1 


Heisk. 780; Sappington v. Phillips, 1 
Yerg. 105; Sappington v. Crockett, 1 
Yerg. 103. 

91. Atlanta City Brewing Co. v. 
Hare, 73 Ga. 17; Rayne v. O’Brien, 12 
La. Ann. 400. 

[a] Conditional order.—Where a 
suit abated, after appeal, by the death 
of one of appellants who had pre- 
viously assigned all his interest in 
the suit, it was held that, the suit 
not having been revived, either by 
the surviving appellant or the as- 
signees of the party deceased, with- 
in the time mentioned in the statute, 
such parties must be directed to re- 
vive within a limited time, or the 
bill must be dismissed, with costs, 
such costs to be paid by the surviv- 
ing appellant. Renwick v. Cooper, 
10° Paige (N. Y.) 308. 

[b] When limitation begins to 
run.— Where defendant dies after 
the argument of an appeal and be- 
fore the decision, and the judgment 
of affirmance is thereupon entered 
nunc pro tunc as of a day before his 
death, the thirty days limited by 
Rule No. 18 for turning the case into 
a bill of exceptions do not begin to 
run until the personal representa- 
tives of the deceased are made par- 
ties to the suit. The plaintiff may 


meanwhile proceed to collect his 
judgment, and the representatives 
must, at their peril, cause them- 


selves to be made parties, or the 
judgment must be enforced against 
them. Beach v. Gregory, 2 AbbPr 
(N.VY.) 203 [aff 3. AbbPr 78]. 


92, Aultiman: iv. <U.tsey,. «cb, S.C: 
596, 14 SE 351. See also Outlaw v. 
Cherry, 88 Tenn. 867, 12 SW 725 


(where it was held that, where de- 
fendant appealed from a judgment, 
and, pending the appeal, died, and 
the judgment was affirmed without 
the court having notice of his death, 
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[§ 1002] 
Parties.. 


uniform. 


denied.°* 


the supreme court would not revive 
the action on scire facias after such 
action had become barred by the 
statute of limitations [Milliken & 
V. Code Tenn. § 381], against the 
deceased’s administrator, the judg- 
ment not being void on its face, and 
the case having ceased to be pending 
since the rendition of the judgment). 

[a] After judgment on appeal.— 
In Latham v. Hodges, 35 N. C. 267, 
it was held that, where an appeal is 
taken to the supreme court, and a 
final judgment rendered there, a writ 
of error coram nobis, upon the 
ground that one of the parties had 
died before the trial in the supreme 


court, cannot be allowed in that 
court. 
93. U. S.—Browning v. Boswell, 


209 Fed. 788, 126 CCA 512. 


Del.—Gregg v. Banner, 2 Del. 407. 
Ga.—Atkinson v. Olmstead, 140 
Gab LASS sSEY 7202) i®entrale.of 
Georgia R. Co. v. Harper, 124 Ga. 


836, 538 SE 391; Screws vy. Anderson, 
124 Ga. 361, 52 SE 429; Macon Nav. 
Co. v. Schofield, 111 Ga. 881, 36 SH 
965; Western Union Tel. Co. v. Grif- 
fith,, 111 4Ga. 551) 86° SHS 859: 

La.—Mulhaupt v. Shreveport, 126 
La. 780, 52 S 1023; Wegmann’s Succ., 
110 La. 930, 34 S 878; Planters’ Bank 
v. Bass, 2 La. Ann. 430. 
eer te v. MeNitt, 7 Minn. 
29. 

N. Y.—Atkins v. Trowbridge, 162 
App. Div. 161, 147 NYS 275; Glenville 
ook Co. v. Ripley, 11 AbbPrNsS 


N. C.—Hocutt v. Wilmington, ete., 
R. Co., 124 N. C. 214, 32 SE 681. 

Oh.—Henry v. Jeans, 48 Oh. St. 
443, 28 NE 672; Morgan v Spangler, 
20 Oh. St. 38; Babcock vy. Camp, 12 
Oh. St. 11; Grant v. Ludlow, 8 Oh. 
St. 1; Mathers v. Cincinnati R. Tun- 
nels @oy 12 -°Oh. Cir eer 13'6; 5 On: 
Cir. Dec. 592; Barr v. Chapman, 5 Oh. 
Cie CENOo 37 Oh, Cire D6ers6. abut 
oc ven Moore v. Lancaster, Wright 


S. C.—Gibbs v. Greenville, ete., R. 


CosV Lasse, GC.e 385) “(holdine that. a) 
cestui que trust may appear and 
maintain an appeal); Whaley vy. 


Charleston, 8 S. C. 344 (holding that 
remaindermen, under the will of an 
insolvent testator, may be permitted 
to intervene in an appeal from a 
judgment, in a suit by creditors 
against the executor, directing a sale 
of the property to make assets). 
Vt.—Wyman v. Wilcox, 63 Vt. 487, 
21 A 1103 (decided under Rey. L. § 
eRe as amended by acts [1888] No. 


ys 

Va.—Cogpbill v. Cogbill, 2 Hen. & 
M. (12 Va.) 467. 

Que.—Dubé v. La Fabrique, ete., 6 
Que. Q@. B. 424. 

[a] Misapprehension of counsel.— 
Where certain necessary parties to 
an appeal were not omitted from a 
lack of diligence, but because of a 
misapprehension of counsel as to a 
question of practice, and they can be 
joined without prejudice to appellees, 
the court will grant appellant’s mo- 
tion for an additional citation to 
them as a proper exercise of discre- 
tion. Browning vy. Boswell, 209 Fed. 
788, 126 CCA 512. 

[b] Parties necessary to decree. 
—Where it is impossible to make a 


‘sons not parties 
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been rendered in the appellate court, since the ap- 
peal is no longer pending.°? 

E. Intervention or Addition of New 
The practice as to the intervention or 
addition of new parties in an appellate court is not 
In some jurisdictions, the power to al- 
low such intervention or addition is exercised as 
one inherent in the court or under statutory au- 
thority ;°* while in other jurisdictions the power is 
Under either view it would seem, how- 
ever, that a necessary party cannot be added after 


proper decree without having certain 
persons made defendants, the su- 
preme court will, of its own motion, 
decline to act until such persons 
have been joined, although the ob- 
jection of defect of parties was not 
urged in the trial court. Gates v. 
Union Naval Stores Co., 92 Miss. 227, 
45 S 979. 

[c] It is too late to intervene in 
a case finally decided on its merits 
by the supreme court, when the con- 
test still pending relates merely to 
the execution of the judgment. 
Thompson v. Mylne, 4 La. Ann. 212. 

[ad] Appeals improperly taken.— 
Where an appeal, from an order re- 
fusing to ratify a sale made by trus- 
tees appointed by the court, is taken 
only by the trustees, it should be 
dismissed, the trustees being merely 
ministerial officers, and having no 
appealable interest in the case; and 
the parties to the original bill will 
not be permitted to become parties 
to the appeal. Hallam v. Oppen- 
heimer, 3 App. (D. C.) 329. 

Right of intervener to review see 
supra § 500. P 

94. U. S.—uU. S. v. Patterson, 15 
How. 10, 14 L. ed. 578 (where it was 
said that it is not the practice of 
the supreme court of the United 
States to allow intervention by per- 
in the court be- 
low). 7 

Cal.—Leonis v. Biscailuz, 101 Cal. 
330; 1.355P) 875s 

Ill.—Wuerzburger v. Wuerzburger, 
221 Ill. 277, 77 NE 419, 5 AnnCas 628 
(holding that, where, in a suit for 
partition, the land has been sold un- 
der a decree, persons who have suc- 
ceeded to the purchaser’s interest in 
the property by inheritance and who 
were not parties to the original suit 
cannot be joined as parties to a writ 
of error sued out by minor heirs 
who were parties to the suit after 
they became of age); Blatchford v. 
Newberry, 100 Ill. 484. 

Ind.—Maule Coal Co. v. Parten- 
heimer, 155 Ind. 100, 55 NE 751, 57 
NE 710 (holding that, where an ad- 
ministrator sued for the death of his 
decedent, and appealed to the su- 
preme court, which decided that the 
right of action, if any, existed in the 
widow of the deceased, and not in 
the administrator, and remanded the 
case, the widow, on petition to the 
supreme court within the sixty days 
allowed for a petition for rehearing, 
cannot be substituted as appellee in 
place of the administrator, who was 
the original and sole plaintiff in the 
trial court, and sole appellee, since 
the supreme court has only appel- 
late jurisdiction in such a case). 

N. J.—New Jersey Franklinite Co. 
v. Ames, 12 N. J. Eq. 507. 

OE scam ashe ope: v. Lowry, 7 Lea 

Wash.—Hight v. Batley, 32 Wash. 
165, 72 P 1034, 98 AmSR 851 (hold- 
ing that, under 2 Ballinger Annot. 
Codes & St. § 4846, providing that an 
application to intervene must be 
made before trial, a motion to inter- 
vene cannot be granted after ap- 
peal). 

See Whitted v. Abbe, 54 Fla. 669, 
45 S 478 (holding that the only ef- 
fective method, under the provisions 
of Gen. St. [1906] § 1911, of mak- 
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the expiration of the time for commencing the 
proceeding in error.®> Where the court has ordered 
the addition of parties by appellant, he should be 
allowed a reasonable time for such purpose.®® 

F. Transfer or Devolution of In- 
terest °’—1. In General. As a general rule, where 
a party to an appeal or writ of error has trans- 
ferred or otherwise lost his interest in the sub- 
ject matter in controversy, the appeal will be dis- 


[§ 1003] 


ing parties to an appeal, either ap- 
pellant or appellee, is to include 
them as parties in the entry of ap- 
peal to be recorded in the chancery 
order book). 

[a] The attorney-general must in- 
tervene in the court of original ju- 
risdiction. Blatchford v. Newberry, 
100 Ill. 484. 

[b] When the constitutional pow- 
ers of the court are purely appellate, 
its office is simply to review the de- 
crees of the court of chancery at the 
instance of a party aggrieved by the 
decision of that court, and new par- 
ties cannot be introduced. New Jer- 
sey Franklinite Co. v. Ames, 12 N. 
J. Eq. 507. 

{c] Matter of public interest.— 
(1) Under 2 Ballinger Annot. Codes 
& St. § 4834, providing that, when 
the question is one of common or 
general interest, one or more may 
sue for the benefit of the whole, a 
person not a party to a suit con- 
cerning a matter of public interest 
cannot be substituted as plaintiff 
after the case has been appealed. 
Hight v. Batley, 32 Wash: 165, 72 P 
1034, 98 AmSR 851. (2) Under 
Sandels & H. Dig. § 1270, providing 
that, where appeals are prosecuted 
in the circuit or supreme court, in 
cases in which the county is inter- 
ested, the judge of the county court 
shall defend the same, it is not er- 
ror for the circuit court to refuse to 


~make the county a party, in a case 


in which the county is interested, on 
appeal to that court from an order 
of the county judge, since the judge 
could defend his order on appeal, by 
virtue of the statute, without the 
county being formally made a party 
to the proceedings. Ex p. Morton, 69 
Ark. 48, 60 SW 307. 

{d] Patent cases.—A circuit court 
of appeals will not permit an _ in- 
tervention in a patent cause which 
is ready for hearing on appeal, for 
the purpose of having the case re- 
manded for the taking of further 
proofs, on the ground of collusion 
between the parties, where the record 
does not support such charge, and 
where the petitioner had full oppor- 
tunity to intervene in the court be- 
low. Thomson-Houston Hlectric Co. 
v. Western Electric Co., 158 Fed. 813, 
86 CCA! 78: 

{e] Intervention by an original 
party.—In Cowan v. Lowry, 7 Lea 
(Tenn.) 620 (defendant’s land was 
found insufficient to satisfy an exe- 
cution, and the officer garnisheed A, 
who appealed from the judgment 
against him. It was held that de- 
fendant could not intervene on ap- 
peal in the garnishment proceedings. 
If he wished the judgment reviewed 
he himself should have appealed). 

{f] When an appeal has been 
taken by a party having no right to 
appeal, original parties to the suit 
cannot be allowed to maintain the ap- 
peal as parties appellant. Hallam 
v. Oppenheimer, 3 App. (D. C.) 329. 

{g] Especially when the period 
for the assertion of a claim under a 
special statute has expired, a person 
cannot be allowed to intervene in 
appellate proceedings in a suit prose- 
cuted by another party under the 
statute. U.S. v. Patterson, 15 How. 
(U. S.) 10, 14 L. ed. 578. 

95. Lewis v. Sittel, 165 Fed. 157, 
91 CCA 191 [aff 7 Ind. T. 602, 104 
SW 850]; West v. Johnson, 66 Fla. 
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4, 62 S 918; Lowe v. De Laney, 54 
Fla. 480, 44 S 710; May v. Fitzpat- 
rick, V85. Ok 4536 127 SPs 2020 masee 
Combs v. Combs, 144 Ky. 389, 138 
SW 629 (holding that the action of 
the court of appeals in permitting 
the filing of an amended statement 
making the heirs of a deceased party 
to a suit to recover real estate par- 
ties appellee in an appeal taken 
against the executor of the deceased 
party or in the name of such party, 
and, in permitting them to be 
brought before the court, did not 
make the appeal proper as to the 
heirs). 

{a] Ilustration.—Where. a judg- 
ment is joint against two defendants, 
and a writ of error is taken by only 
one and no summons and severance 
are had, an amendment bringing in 
the other joint defendant as plaintiff 
in error will not be permitted after 
the expiration of the statutory time 
for taking a writ of error. West v. 
Johnson, 66 Fla. 4, 62 S 913. 

96. Kerlec v. New Orleans Land 
Co., 130 La. 111, 57 S 647. 

97. Abatement and revival of ac- 
tion see Abatement and Revival § 
220 et seq. 

Right of review by party whose in- 
terest has determined see supra § 489. 

98. Ind.—Chicago, etc., R. Co. v. 
Grantham, 165 Ind. 279, 282, 75 NE 
265 [cit Cyc]; Stauffer v. Salimonie 
Min., etc., Co., 147 Ind. 71, 46 NE 342. 

Iowa.—Faucher vy. Grass, 60 Iowa 
505, 15 NW 302. 
aise age v. Grundy, 5 Dana 

La.—St. Martinville Bank vy. Brous- 
sard, 131 La. 1078, 60 S 690. 

Mad.—Clarke v. O’Brien, 97 Md. 739, 
56 A 829. 

N. Y.—Fleischman v. Fleischman, 
80 Hun 90, 30 NYS 22. | 

Or.—Thomas v. Booth-Kelly Co., 52 
Or. 534, 97, P 10%8, 132) AmSR 713 
(holding that, where, in a suit to 
enjoin the maintenance of a dam, re- 
sulting in injury to about fifteen 
acres of plaintiff’s land, complainant, 
after judgment of dismissal, con- 
veyed twenty-nine acres of the land 
through which the stream flowed, he 
was precluded from thereafter as- 
serting his right to relief as to any 
of the land on appeal, and his appeal 
would be dismissed). 

Pa.—Real Hst. Trust Co. v. Penn- 
sylvania Sugar Refining Co., 239 Pa. 
456, 86 A 1074. 

R. I.—Yeaw v. Searle, 2 R. I. 164. 

[a] That one of plaintiffs has be- 
come defendant’s administrator since 
the petition in error will not affect 
the right of the other parties to the 
judgment in error, whatever effect it 
may have on the further prosecution 
of the cause. Gebhart v. Sorrels, 9 
Oh. St. 461. 

99. Ind.—State v. Cadwallader, 172 
Ind. 619, 87 NE 644, 89 NE 319 (hold- 
ing that, under Burns.’ Annot. St. 
[1908] § 272, providing that no action 
shall abate by the transfer of any 
interest therein, etc., an appeal from 
a judgment for defendant, in an ac- 
tion to compel him to permit the use 
of his telephone plant and connec- 
tions by relator and for damages, 
will not be dismissed on the ground 
that, since the rendition of the judg- 
ment, the relator has sold his tele- 
phone plant to a corporation and has 
no other interest therein than that of 
a stockholder and mortgagee). 

Iowa.—Emerson v. Miller, 115 Iowa 
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missed when the fact is properly brought to the 
attention of the appellate court,’> unless there is 
statutory provision to the contrary,®® or unless 
there has been or may be a substitution of parties.* 
But the rule does not apply, of course, unless the 
transfer is complete, so as to divest appellant of 
all his interest in the-subject matter,? and there 
are other exceptional cases.® 

[§ 1004] 2. Bankruptcy. The bankruptcy, after 


315, 88 NW 803 (holding that, where 
the record showed that after the 
judgment was rendered it was as- 
signed to plaintiff’s attorneys, the 
contention that therefore such as- 
signees should be substituted as the 
real parties in interest instead of 
plaintiff, in the appellate court, was 
without merit, such substitution be- 
ing neither required nor authorized 
by Code § 3476, providing that no 
action shall abate by the transfer of 
any interest therein, nor by any other 
statute). 

N. Y.—Fox v. Peacock, 153 App. 
Div. 887, 1388 NYS 535 (holding that, 
under Code Civ. Proc. § 756, an ac- 
tion may be continued on appeal 
against the original defendants, al- 
though they assigned their interest 
in the subject matter after the ac- 
tion was begun, and a motion to sub- 
stitute the assignees as respondents 
will be denied). i 

Or.—Culver v. Randle, 45 Or. 491, 
78 P 394 (holding that, under Bal- 
linger & C. Comp. St. § 38, providing 
that no action shall abate by the 
death or disability of a party, or by 


transfer of any interest, if the cause 


of action survives or continues, and 
that in case of death or other dis- 
ability the court may within a year 
allow the action to be continued by 
or against his personal representa- 
tives or successor in interest, the 
substitution of a party after judg- 
ment, except in the case of death or 
disability, is not necessary to the 
prosecution or defense of an appeal). 

Wis.—Belden v. Hurlbut, 94 Wis. 
562, 69 NW 357, 37 LRA 853 (holding 
that the fact that, pending an appeal 
from a judgment in favor of a coun- 
ty judge on an administrator’s bond, 
an heir of the decedent purchased 
the judgment from the administrator, 
and the estate has been settled, 
shows merely a transfer of interest 
pending litigation, which does not 
render a_ substitution of parties 
necessary ‘[Rev. St. § 2801], nor pre- 
vent affirmance in the name of the 
county judge). 

1. See infra § 1007. 

2. Winchester Hlectric Light Co. 
v. Veal, 145 Ind. 506, 41 NE 334, 44 
NE 353; Maxwell v. Bryant, 10 SW 
279, 10 KyL 174. 

[a] Conditional transfer of inter- 
est.—In Maxwell v. Bryant, 10 SW 
ZAI eh) Kyl 174, appellant trans- 
ferred his interest in the property 
in controversy to a third party for a 
money consideration, and upon the 
further condition that the transferee 
was to pay certain counsel fees and 
costs. The transferee and appellees 
moved to dismiss the appeal, but 
there was no tender or offer to pay 
the stipulated sum; it was held that 
a compliance with the terms of set- 
tlement must be shown before the ap- 
peal would be dismissed over the ob- 
jections of appellant and his counsel. 

[b]_ Partial assignment or trans- 
fer.— Where, pending an appeal in the 
Supreme court, appellee assigns and 
transfers without recourse the un- 
paid part of the judgment, but re- 
tains some interest therein, at least 
to the extent of his attorney’s fees, 
a motion to dismiss the appeal on 
the ground that the appellee had 
ceased to have any interest in the 
judgment is properly overruled. Win- 
chester Electric Light Co. v. Veal, 
145 Ind. 506, 41 NE 334, 44 NB 353. 

3. [a] Appeal taken and prose- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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judgment, of either plaintiff or defendant cannot be 
made available on appeal by plea in abatement 


of the suit in the supreme court.* 


from a judgment that plaintiff take nothing, and’ 
that defendants recover of him their costs, all the 
defendants must be made parties, although it ap- 
pears that one of them has been discharged in 


bankruptey from liability.® 


[§ 1005] 38. Expiration of Corporate Charter or 
.As a rule, where, pending an appeal 
or writ of error, a corporation which is one: of 
the parties has gone out of existence by disso- 
lution or by reason of the expiration of its charter, 
the appellate court will direct the dismissal of the 
eause,° unless a suecessor to its interests in the 
subject matter may be and is substituted." 

The marriage of a feme 
sole party to a suit or action will not have the 
effect of abating an appeal or writ of error per-- 


Dissolution. 


[§ 1006] 4. Marriage. 


fected before her marriage.® 


[§ 1007] 5. Removal of Parties in Official or 
Representative Capacity or Termination of Ca- 
pacity. It has been held that the removal of par- 
ties in a representative or official capacity or other 


cuted by assignee.—A motion to dis- 
miss an appeal, on the ground that 
appellant assigned the subject mat- 
ter after judgment and before appeal, 
will be denied, where the appeal was 
in fact taken and is being prosecuted 
by the assignee under the terms of 
the assignment. Sykes v.- Beck, 12 
N. D. 242, 96 NW 844. 

4, And this is true, although the 
bankruptcy may have occurred, and 
discharge may have been granted be- 
fore-the filing of the petition for ap- 
peal, or of the record for writ of er- 
ror. Booker v. Adkins, 48 Ala. 529; 
Longley v. Swayne, 4 Heisk. (‘Tenn.) 
506 note. 

5. Bruce v. Myers, 34 Ind. A. 664, 
73 NE 710. 

6. Venalbe v. Southern Granite 
Co., 1385 Ga. 508, 69 SE 822, 32 LRA 
NS 446 and note; Logan vy. Western, 
ete., R. Co., 87 Ga. 533, o 3S Heb 165 
Rider v Nelson, ete., Union Factory, 
th Leikn (34 Va.) 154, 30 AmD 495; 
Greenbrier County v. Livesay, 6 Ww. 
Va. 44; La Pointe v. O’Malley, 47 
Wis. 332, 2 NW 632. Contra Brad- 
shaw v. Knoll, 132 Wa. 829,61 S 839 
(holding that an appeal by a corpora- 
tion from a money judgment will not 
be dismissed on the ground that the 
corporation has become defunct by a 
judicial sale of its property, actions 
not abating under Code Prac. art 21, 
by the death of one of the par ties 
after answer filed); Alexandria Bank 
v. Patton, 1 Rob. (Va.) 528 (where 
it was held that, where, before the 
expiration of its charter, a corpora- 
tion assigns its rights in the sub- 
ject of controversy, the court, upon 
being satisfied as to the assignment, 
would permit the case to proceed 
without noticing on the record the 
dissolution of the corporation). See 
also Hodnett v. Central R., etc., Co., 
68 Ala. 562. And see generally 
mor tement and Revival 1 Aye eens 


7. See supra § 1008. 

8. U. S. Mutual Acc. Assoc. v. 
Weller, 30 Fla. 210, 11 S 786; Town- 
shend v. Townshend, TOM Gila eis. 
(Md.) 373; Sweet v. Sherman, 21, Vit: 
23. See Abatement and Revival 1 
C. J. §§ 193-195. 

[a] Prosecution of appeal in mar- 
ried name.—Under Ala. Civ. Code 
(1896) § 87, the marriage of a feme 
sole will not abate an action brought 
by_her; but, upon suggestion of rec- 
ord of her marriage, the action must 
subsequently be prosecuted in her 
married name, and if, after such sug- 
gestion, an appeal is brought in her 
maiden name, it will on motion be 
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And on appeal 
statute.?° 


substituted.?? 


eee oS [OME . bOsa 


‘ 


termination of their official or representative ca- 
pacity will not affect their right to prosecute a 
pending appeal or writ of error, or even to com- 
mence appellate proceedings subsequent to re- 
moval;® and this is true in some states under a 
In other jurisdictions, however, the rule 
is otherwise, and the appeal or writ of error will 
be dismissed,/? unless his successor may be and is 
A next friend of an infant cannot 
prosecute an appeal or writ of error after the in- 
fant has reached his majority, and a writ of error 
to review a judgment rendered during the minority 
of the infant sued out by the next friend after the 
infant has attained full age will be dismissed.'* 

[§ 1008] 6. Substitution “of Parties. 
interests of a party to an appeal or writ of error 
devolve upon another, either by operation of law 
or by act of the parties, a person acquiring such 
interests will usually be allowed to be substituted 


Where the 


and to prosecute or defend the appeal or writ in 


dismissed. Lamkin v. Dudley, 34 Ala. 


[b] Husband a necessary party to 
fieri facias.—Where a feme sole ex- 
ecutrix obtained a judgment from 
which there was an appeal, and, 
pending the appeal, she married, it 
was held that a scire facias was 
necessary to make the husband a 
party before a fieri facias could reg- 
ularly be issued on a judgment of 
affirmance. Townshend v. Town- 
shend, 10 Gill & J. (Md.) 373. 

9. Wolfe v. Pierce, 23 Ind. A. 591, 
55 NE 872 (receiver); Clayton Over- 
seers of Poor y. Beedle, 1 Barb. (N. 
Y.) 11 (public officer); Place v. Hay- 
ward, 55 N. Y. Super., 208; Harris v. 
Welch, 148 Wis. 441, 134 NW 1041 
(holding that, where decedent had a 
personal representative at the time a 
motion was made to revive an action 
previously brought against him, the 
fact that such representative -was 
discharged of his own motion, pend- 
ing an appeal from an order denying 
the motion to revive, did not oust the 
court of jurisdiction to hear the ap- 
peal). 

10. Wolfe v. Pierce, 23 Ind. A. 591, 
55 NE 872 (holding that, under Hor- 
ner Rev. St. [1897] § 271 [Burns Rev. 
St. (1894) § 272], declaring that no 
action shall. abate by the death or 
disability of the party if the cause 
of action survive, and in case of 
transfer of interest the action may 
be continued in the name of the orig- 
inal party, or the court may allow 
substitution of the name of the 
transferee, where a receiver of a 
railroad resigned before judgment in 
a suit against ,him, and the action 
was defended by his successor, it was 
not error to continue the same in the 
name of the original receiver, and 
hence an appeal should not be dis- 
missed because it appeared from the 
notice of appeal and the assignment 
of errors that the action was against 
the prior receiver where they were 
properly served on his successor). 

11. Ala.—Kidd v. Morris, 127 Ala. 
393, 30 S 508. 

Cal.—iIn re Lermond, 142 Cal. 585, 
76 P 488 (resignation of public ad- 
ministrator). 

Kan.—Hinks v. Barnett, 48 P 915 
(holding that, where a successor to 
an administrator was appointed after 
action brought, and judgment was 
rendered without revivor, and plain- 
tiff brought error, as his powers had 
ceased, the proceeding would be dis- 
missed). 

Ky.—Parks v. Doty, 13 Bush _ 727. 

La.—St. Martinville Bank vy. Brous- 


place of the original party, if the proper steps are 
taken in accordance with the practice in the par- 
ticular jurisdiction. 
on proper procedure the court will usually permit 


Thus in a proper ease and 


sard, 131 La. 1078, 60 S 690 (expira- 
tion of term of office of a defendant 
sheriff pending an appeal in an action 
to enjoin the collection of a tax); 
Pattison v. Gulf Bag Co., 116 La. 
963, 41 S 224, 114 AmSR 570 (holding 
that, where a daughter married pena- 
ing suit for libel and her husband 
was made a party, the father there- 
upon ceased to represent the daugh- 
ter, and could not plead for her on 
appeal). 

Md.—Clarke yv. O’Brien, 97 Md. 739, 
56 A 829 (holding that, where a 
trustee, after taking an appeal from a 
judgment overruling exceptions to an 
auditor’s account, is removed from 
the trusteeship, and he is not a party 
to the cause in his individual capa- 
city, the appeal, as to him, will be 
dismissed). 

12. Kerns v. Dean, 77 Cal. 555, 19 
P 817 (where it was held that where 
an administrator defendant, pending 
his appeal, is removed, his successor 
can prosecute the appeal and res 
the action); Iowa L. & T. 
Holderbaum, 86 lowa 1, 52 nw 350. 
See infra § 1008. 

13. Spell v. Cameron, (Tex. Civ. 
At) et SW 637. 

U. S—Adams v. Johnson, 107 
Loe re 251, 2 SCt 246, 27 L. ed. 386. 

Cal. —Fay v. Steubenrauch, 138 Cal. 
656, 72 P 156; Kerns v. Dean, 77 Cal. 
550,198 Py Sasi. 

Ind.—Wolfe v. Pirree, 23 Ind. A. 
591, 55 NE 872. 

Ilowa.—lowa L. & T. Co. v. Hold- 
erbaum, 86 Iowa 1, 52 NW 550. 

Kan.—McKinnis vy. Scottish Ameri- 
Cas Morte. .€o.,:,55 Kan. 9259; 39° 2P 


Ky.—Parks vy. Doty, 13 Bush 727. 
La.—St. Martinville Bank vy. Brous- 
sard, 131 La. 1078, 60 S 690; Giddens 
v. Mobley, 37 La. Ann. 900. 
Y.—Koehler v. Brady, 82 App. 
Din 279, 81 NYS 695 [dism app 181 
Ng wit 503 mem, 73 NE 1125 mem]; 
Campbell v. Friedlander, 51 App. Div. 
191, 64 NYS 241. 

Tex.—Gulf, etc., R. Co. v. Mitchell, 
21 Tex. Civ. A. 463, 51 SW 662. 

Wash.—Baker v. Northwest. Bldg., 
etc., Co., 33 Wash. 677, 74 P 825. 

Wis.—La Pointe v. O’Malley, 47 
Wis. 332, 2 NW 682. 

[a] New parties interested to lose 
suit.—But only the most positive law 
can justify the court in permitting 
substitution where the parties sub- 
stituted have an interest to lose the 
suit they ask to be permitted to pros- 


appre. Ward v. Brandt, 9 Mart. (La.) 
[b] Procedure.—(1) An order sub- 
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the substitution of an assignee of the cause of 
action;'® of a minor who has been emancipated;1® 
of the suecessor or successors, whether trustees or 
another corporation, of a corporation which has 
been dissolved by expiration of its charter or other- 
wise;?7 of an assignee in bankruptcy for the bank- 
rupt;'® or of the suecessor of a party in an official 
or representative capacity who has been removed 
or has resigned, ete., such as a personal representa- 
tive,® a guardian,?° a receiver,?4 or a public of- 
ficer.22 But it has been held that, on the resig- 
nation of a receiver, the action may continue in 
his name, but his suecessor should take up the 
defense of the suit,?* and in a contest for letters 
of administration by a public administrator an ap- 
peal by him cannot, on his resignation, be car- 
ried on by one appointed in his place, and the ap- 
peal will be dismissed.2* In a proceeding, the 
only object’of which is to establish a lien upon 
real estate, the course of justice will not be de- 
layed by bringing in new parties, whenever it shall 
be suggested that there has been a transfer of the 
land in question.?> Substitution will not be made 
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when a controversy raised by the assignment is not 
germane to the appeal,?> or when the party, if 
the cause were reversed, would not be a proper 
‘party in the court below.?*? Under statutes pro- 
viding that no action shall abate by the transfer of 
any interest therein, if the cause of action survive 
or continue, or that in ease of any transfer of 
interest in a cause of action the action may be 
continued in the name of the original party or the 
court may allow substitution, an appellate court 
may allow a purchaser of the property or an as- 
signee of the cause of action to be substituted,?* but 
is not required to do so, as such statutes are merely 
permissive.?® 

[§ 1009] G. Designation and Description—1. In 
General. All parties to an appeal or writ of error 
should be correctly designated by name, and the 
record should show their respective positions as ap- 
pellants or plaintiffs in error, or as appellees, re- 
spondents, or defendants in error. No one not spe- 
cifically named and designated can be regarded as 
a party to the appellate proceedings.?® Appeals 
or writs of error prosecuted by or against politi- 


stituting one party for another will 
not be made by an appellate court 
upon a mere suggestion. There must 
be proof, or an admission by the ad- 
verse party, of the facts claimed in 
order to make it proper .to substitute 
anew party. Kemper v. King, 11 Mo. 
A. 116. See also Herndon v. How- 
Aran Wally GUe Ist) O64." LON wed. 
809, 40 HowPr (N. Y.) 288. (2) 
Where a substitution is allowed on 
motion of the adverse party, there 
must be proper notice to the party 
substituted. Such notice will stand 
in the place of process, and without 
it the court will acquire no jurisdic- 
tion of the person. Sturtevant v. 
Milwaukee, ete., R. Co., 11 Wis. 61. 
See also La Junta, etc., Canal Co. v. 
Hess, 25 Colo. 513, 55 P 729 [vacating 
order granted La Junta, etce., Canal 
Go. v. Ft. Lyon Canal Co:, 25 Colo. 
515, 55 P 728] (where a notice of a 
motion for substitution was held in- 
sufficient where the time when it 
would be made was not stated). (3) 
As a general rule, application for the 
substitution of a party to an action, 
even after appeal, should first be 
made in the trial court and then in 
the supreme court, the order of the 
trial court being presented to it. Fay 
v. Steubenrauch, 138 Cal. 656, 72 P 
156. (4) Where the substitution of 
a new party as appellant is procured 
first in the supreme court, a_ like 
substitution should afterward be 
made in the trial court. May Ve 
Steubenrauch, 138 Cal. 656, 72 P 156. 

{c] Contested motion for substi- 
tution.— (1) An appellate court will 
not entertain a contested motion for 
the substitution of an assignee as 
party to the suit, especially where 
the. assignor retains an interest in 
the result of the appellate proceed- 
ings, even though such interest may 
refer only to the costs already ac- 
crued. Golden Terra Min. Co. v. 
Smith: (2; Dak. 7374, 11° oN We 972) €2) 
On a motion in the supreme court to 
substitute a third person as plaintiff 
(Code § 965), on a certificate of the 
clerk showing an assignment of the 
judgment pending an appeal, where 
plaintiff claims that the assignment 
did not affect the property in dis- 
pute, there is an issue of fact which 
should be settled in the lower court. 
Field v. Wheeler, 120 N. C. 264, 26 
SE 812. (3) Where a suit was insti- 
tuted against a railway company and 
was prosecuted to judgment in the 
lower court, and the rights and 
franchises of that company were 
transferred to another company 
thereafter, such latter company can- 
not be made a party to the appeal by 
motion in the supreme court. If it 


is the successor of defendant com- 
pany, it must have an opportunity to 
contest the pretension that it inherits 
the liabilities of that company, and 
the appellate court cannot assume as 
an undisputed fact that it represents 
its predecessor in such sense as to be 
liakle for that predecessor’s obliga- 
tions. Ranger v. New Orleans, Mann. 
Unrep. Cas. (la:) 176. 

15. Andrews v. National Fdy., etc., 
Works, 76 Fed. 166, 22 CCA 110, 36 
ct: 139; Keough v. McNitt, 7 Minn. 

[a] But an assignee of a judg- 
ment who has bought for another 
person cannot be substituted under a 
statute. which requires an action to 
be prosecuted by the party in inter- 
est. Field v. Wheeler, 120 N. C. 264, 
26 SE 812. 

[b] Attaching creditors will not 
be substituted. Glenville Woolen Co. 
v. Ripley, 11 AbbPrNS (N. Y.) 87. 

{c] The assignee of a judgment 
need not be served with notice of ap- 
peal, but may be substituted as party 
respondent. Currans v. Seattle, ete., 
R., ‘ete., (Co.;°34 Wash.'512) 76?’ 87: 

16. Wegmann’s Succ., 110 La. 930, 
34 S 878. 

17. Wichita, etc., R. Co. v. Quinn, 
57 Kan. 737, 48 P 132; Planters’ Bank 
v. Bass, 2 La. Ann. 430; Ranger v. 
New Orleans, Mann. Unrep. Cas. (La.) 
176; Proctor v. San Antonio St. R. 
Co., 26 Tex. Civ. A. 148, 62 SW 938, 
939; La Pointe v. O’Malley, 47 Wis. 
332, 2 NW 632 (municipal corpora- 
tion). 

18. Herndon v. Howard, 9 Wall. 
(U. S.) 664, 19 L. ed. 809, 40 HowPr 
(N. Y.) 288; Parks v. Doty, 13 Bush 
(Ky.) 727. 

[a] Should be substituted.—Under 
a bankrupt law providing that the 
assignee in bankruptcy may prose- 
cute and defend in his own name all 
suits at law or in equity pending at 
the time of the adjudication of bank- 
ruptcy in which the bankrupt is a 
party, the assignee of one who has 
become a bankrupt after taking an 
appeal should be substituted as ap- 
pellant for the bankrupt. Herndon 
v. Howard, 9 Wall. (U. S.) 664, 19 L. 
ed. 809. 

19. Kidd v. Morris, 127 Ala. 393, 
30 S 508; Kerns v. Dean, 77 Cal. 555, 
19 P 817; Iowa L. & T. Co. v. Holder- 
baum, 86 Iowa 1, 52 NW 550; Parks 
Vv. Doty, Ws Bush (Kye T2%e 
mA Parks v. Doty, 13 Bush (Ky.) 

[a] On the death of a lunatic ad- 
ministrators will be substituted in 
place of his guardian as appellees, 
when it appears that the guardian 
has made full report and settlement 


in respect of his doings as guardian. 
Brown v. Lambe, 119 Iowa 404, 93 
NW 486. 

21. Wolfe v.' Pierce, 23 Ind... A: 
591, 55 NEV 872: 

22. St. Martinville Bank v. Brous- 
sard, 131 La. 1078, 60 S 690. : 

23. Wolfe v. Pierce, 23 Ind. A. 591, 
55 NE 872. 

24. In -re Lermond, 142 Cal. 585, 
76 P 488. 

i ec Kemper v. King, 11 Mo. A. 

16. 

26. Field v. Wheeler, 120 N. C. 
264, 26 SE 812. 5 

[a] When a cause has been re- 
versed on the ground that the right 
of action, if any exists, is in another 
person and not in the appellee, the 
appellate court cannot vacate the 
judgment of reversal, permit the 
proper person to be substituted for 
the appellee, and allow the substi- 
tuted party to defend the appeal as 
though he had been successful below 
and had been made the original ap- 
pellee. Maule Coal Co. v. Parten- 
heimer, 155 Ind. 100, 55 NE 751, 57 
NE 710. 

27. Suman vy. Archibald, 116 Cal. 
41, 47 P 865. 

28. Baker v. Northwest Bldg., ete., 
Co, 33 Wash? 677) TAR 1825. 

29. Emerson v. McWhirter, 128 
Cal. 268, 60 P 774; Emerson v. Miller, 
115 Iowa 315, 88 NW 803; Culver v. 
Randle, 45 Or. 491, 78 P 394. 

When substitution is unnecessary 
see supra § 1003. 

30, Ala.—De Graffenreid v. Pear- 
sall, 1 Ala. 526. 

Fla.—Lowe v. De Laney, 54 Fla. 
480, 44 S 710; Lancaster Nat. Bank 
v. Newheart, 41 Fla. 470, 27 S 297; 
Continental Nat. Bldg., etc., Assoc. v. 
Miller, 41 Fla. 418, 26 S 725; Alston 
v. Rowles, 13 Fla. 110. 

Ga.—Freeman v. Young, 134 Ga. 
79, 67 SE 446; Farr v. Farr, 113 Ga. 
d77, 38 SE 962; Irvine’s Georgia Mu- 
sic House v. Mynn, 107 Ga. 402, 33 SE 
415; Swift v. Thomas, 101 Ga. 89, 28 
SE 618; Cameron y. Sheppard, 71 Ga. 
781; Beall v. Fox, 4 Ga. 403; Branch 
v. Mallory, 8 Ga. A. 797, 70 SB 177. 

Ill— Hauger vy. Gage, 168 Ill. 365, 
48 NE 142; Price, etce., Piano Co. v. 
Vandeventer, 133 Ill. A. 157; Gilray 
v. Metropolitan Nat. Bank, 113 Il. 
A. 485. 

Ind.—Barnett v. Bromley Mfg. Co., 
149 Ind. 606, 49 NE 160; Washburn 
v. Kline, 47 Ind. 128; Berkey v. Tip- 
ton, Light,’ ete.."Co. 42) Ind. Al sot, 
84 NE 1095, 85 NE 724. Compare 
See Ie v. Adam, ete. Co., 55 NE 

Iowa.—Sheldon Mail vy. O’Brien 
County Democrat, 96 NW 773. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1009-1013] 


eal divisions should be entitled in the names of 
such divisions, and not in the names of the of- 
ficers through whom they sue or are sued.*? 
the weight of authority the word ‘‘ete.’’ after the 
name of an appellant or appellee does not make 
any but those mentioned parties to the appeal, 
and the designation ‘‘et al.’’ is insufficient to bring 


in parties not mentioned.*” 
[§ 1010] 
Judgment Defendant. 


[§ 1011] 3. Partners. 


Ky.—Combs v. Combs, 144 Ky. 389, 
138 SW 629; Carlton v. Smith, 110 
SW 873, 38 KyL 647; Chinn v. Curtis, 
71 SW 923, 24 Kyl 1563; Brodie v. 
Parsons, 64 SW 426, 23 KyL 831; 
Frankfort v. Farmers’ Bank, 61 SW 
458, 22 Kyl L138; Mitchell v. Kin- 
naird, 29 SW 309, 34 SW 226, 17 KyL 
1250; Newcome v. Turner, 15 KyL 
bis. 

Mich.—Hamelin v. Delta Cir. Judge, 
126 Mich. 9, 85 NW 263. 

Nebr.—Brabham vy. Custer County, 
3 Nene. (Unoff.) 801, 92 NW 989. 

. Y.—Kellett v. Rathbun, 4 Paige 
102" 


See Walton y. McKesson, 101 N. C. 
428, 7 SE 566. 

[a] In an action in which the 
owners of newspapers are interested, 
the notice must be issued and ad- 
dressed in the names of the owners, 
not in the names of the papers. Shel- 
don Mail v. O’Brien County Demo- 
erat, (lowa) 96 NW 773. 

[b] Change in entitlement of suit. 
—In New York, upon appeal from a 
decision or order of the vice chan- 
cellor, the title of the suit is not 
changed upon appeal; but upon ap- 
peal from the decision of the circuit 
judge, when not acting as an officer 
of the court of chancery, or from the 
decision of a surrogate, all proceed- 
ings subsequent to the filing of the 
appeal must be entitled in the appeal 
Hawley v. Donnelly, 8 Paige 
CN. Y.) 415. 

{[c] Appeals in name of injured 
party.—Appeals should be prosecuted, 


as a rule, in the name of the party 
injured, as appellant. American 
Comrs. App., 27 Conn. 344; Boal’s 


App., 2 Rowle (Pa.) 37. 

[d] Parties designated in both ca- 
pacities.—Where parties are desig- 
nated in the record both as appellants 
or plaintiffs in error, and appellees, 
respondents, or defendants in error, 
but submit and brief their case in 
one capacity only, they must be re- 
garded as parties only in that ca- 
McKee vy. Hungate, 99 Ind. 


[el Individual or representative 
capacity.—(1) An appeal against a 
person named, followed by the words 
“executor of’’ a deceased party to a 
suit to recover real estate, is not an 
appeal against the person named in- 
dividually, the words “executor of” 
not being merely descriptive. Combs 
v. Combs, 144 Ky. 389, 138 SW 629. 
(2) Although one made a defendant 
both in his individual and represen- 
tative capacities, and against whom 
judgment is rendered in both capa- 
cities, may not appeal in his indi- 
vidual:capacity alone, yet his appeal, 
in form only in his individual ca- 
pacity, will not be dismissed, his ap- 
peal bond being payable to himself 
in his representative capacity, as well 
as to the other parties. Pryor v. 
Krause, (Tex. Civ. A.) 150 SW 972. 

[f] ‘Presumption as to name of 
parties.— Where remonstrants in a 
drainage proceeding signed them- 
selves as “Hosmer & Hildreth,” an 
appeal by Stephen R. Hosmer and 
Charles C. Hildreth was presumably 


2. Disclosure of Name by Unknown 
Where the name of defend- 
ant below is unknown, upon an appeal by him from 
the judgment or decree rendered, he may and, must 
disclose, and appeal in, his proper name.** 

By the weight of author- 
ity appeals or writs of error, prosecuted by or 
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be dismissed.*4 
cannot, 


By 


firm.®> 


[$ 1013] 5. 
by the parties entitled thereto. Mun- 
son v. Blake, 101 Ind. 78. 

[g] Refusal of appellant to join. 
—Where a person is named in the 
assignments of error as an appellant, 
and his name nowhere appears as 
appellee, upon his refusal to join in 
the appeal he cannot be considered as 
Ae h to it. Walls v. Baird, 91 Ind. 

[h] Under a statute providing 
that the owners of a vessel may be 
sued in the name of the vessel, it has 
been held that a writ of error, prose- 
cuted by such owners from an ad- 
verse judgment, cannot be in the 
name of the vessel, but must be in 
the name of the owners. Steamboat 
ey v. Hine, 1 Greene (Iowa) 


31. Moon v. Cline, 11 Ind. A, 460, 
39 NE 432. See Mathe v. Plaque- 
mines Parish, 28 La. Ann. 77 (where 
it was held that, where a judgment 
is against a parish, cited through’ the 
president of its police jury, and the 
appeal bond recites that “the above- 
bound parish of Plaquemines, cited 
through the president of the police 
jury thereof, shall prosecute,” etc., 
it is the parish that is appellant, not 
the Jury president). And see Meu- 
nier’s Succ., 52 La. Ann. 79, 26 S 776, 
48 LRA 77. 

[a] An appeal by “the duly quali- 
fied agent” of a municipal corpora- 
tion was held to be sufficient. 
Meunier’s Succ., 52 La. Ann. 79, 26 
S 776, 48 LRA 77. 

32. Fla.—Lowe v. Delaney, 54 
Fla. 480, 44 S 710; Lancaster Nat. 
Bank v. Newheart, 41 Fla, 470, 27 S 
297; Continental Nat. Bldg., etc., As- 
soc. v. Miller, 41 Fla. 418, 26 S 725. 

Ga.—Greene v. Barron, 119 Ga. 901, 
47 SE 188; Farr vy. Farr, 113 Ga. 577, 
38 SE 962; Swift v. Thomas, 101 Ga. 
89, 28 SH "618; Cameron v. Sheppard, 
WA Gar (els Martin v. Parham, 14 Ga. 
A. 257, 80 SE 674. 

Ind.—Barnett v. Bromley Mfg. Co., 
149 Ind. 606, 49 NE 160 

Ky. Chinn v. Curtis, 71 SW 923, 
24 Kyl 1563; Brodie v. Parsons, 64 
SW 426, 23 Kyl 831. 
eee —State v. Hammond, 92 Mo, A. 

See also Smith vy. Clark, 12 How. 
CU; (S:)) 27 13>, ed. 875 (Cis to the 
designation ‘‘and others’? in a motion 
to docket and dismiss a case). 

But see McKinney v. Bibb County 


Come) Ct, cl6S, Ava 191) 652" Se 756 
(holding that, where the certificate 
of appeal from a joint judgment 


against several persons, recited that 

M. et als.” obtained an appeal 
after giving security for costs, and 
referred to “H. C. M. et als.” as plain- 
tiffs, and the notice of appeal recited 
that “H. C. M. et als.” had taken an 
appeal, the appeal would not be dis- 
missed on the ground that it was 
taken by only one of the parties 
against whom the judgment was ren- 


dered); Frick Co. v. Falk, (Kan. A.) 
62 P 167; Philadelphia Mortg., etc., 
Co. Vv. Palmer; 32 Wash: ~455,, 73 P 


501 (holding that the designation ‘et 
al.” with reference to all defendants 
but one does not inyalidate a notice 
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against partnerships without setting out the names 
of the individual members, are nugatory, and should 


E converso, a member of a firm 


in his individual capacity, prosecute an 
appeal where suit has been b rought and judgment 
rendered in the court below in the name of the 


[§ 1012] 4. Parties in Representative Capacity. 
Persons in a representative capacity, when prose- 
euting or defending an appeal or writ of error, 
should be properly described as parties in that 
capacity,®* although it has been held sufficient where 
the record shows the representative capacity of 
the party, even if he is not so designated.*” 


Clerical and Immaterial Errors. 


where the notice designates with cer- 
tainty the judgment appealed from, 
gives the number the cause bore in 
the trial court, and bears the ac- 
knowledgment of the attorneys on 
behalf of all the defendants). To 
the same effect Guarantee Trust, etc., 


Co. v. Buddington, 23 Fla. 514, 2 S 
885. : 
33. Kircher v. M. Keating, etc., 


Co., 145 Ill. A. 1; Fuller v. Unknown 
Owner, 9 Iowa 430. ‘ 

[a] Where one sued as “John 
Doe” appears, discloses his name, 
and defends the ‘suit, he has the 
right te appeal in his true name from 
a judgment against “John Doe.” Mc- 
enee vy. Doe, 2 E. D. Smith (N. Y.) 

34. Freeborn v. The Ship~-Protec- 
tor, 11 Wall. (U. S.) 82, 20 L. ed. 47; 
The Spark v. Lee Choi Chum, 22 F. 
Cas. No. 13,206, 1 Sawy. 713; Johnston 
v. Gadsden First Nat. Bank, 145 Ala. 
378, 40 S 78; Hanauer v. Oberlin, £5 
KyL 878. But see Shaw v. Guthrie, 
14 Ga. A. 303, 80 SE 735 (¢holding 
that a bill of exceptions sued out in 
the name of a partnership will not be 
dismissed merely because individual 
partners are not named); Marshal v. 
Sims, 1 * McG: °:(la.); 223° Choldine= 
that, where defendants are sued as 
an existing firm, and judgment is ren- 
dered against said firm and its mem- 
bers in solido, they may appeal and 
give bond in the firm name, although 
the firm has in fact been dissolved) ;. 
Garland v. Bartels, 2 N. M. 1 (hold- 
ing that the description of defendants 
on an appeal by their firm name 
merely, where they had been de- 
scribed by their individual names in 
the action below, although erroneous, 
was not ground for reversal, since 
the irregularity in no wise adversely 
affected plaintiff). 

35. Kline v. Swift Specific Co., 118 
Ga. 514, 515, 45 SE 314 [eit Cyc]; 
Buschhausen’ v. Schlick, 7 Oh. Dee. 
(Reprint) 307, 2 CincLBul 95 (hold- 
ing that, where suit is brought and 
judgment rendered against C B & Co., 
a firm doing business as the B S Ice 
Company, a petition in error cannot 
be prosecuted by C B individually). 

86. Rozier v. Mandle, 127 Ga. 295, 
56 SEH 428; Combs v. Combs, 144 Ky. 
389, 138 Sw 629; Bazergue v. Fauch- 
eux, 15 La. Ann. 393. See also Round- 
tree v. Stone, 81 Tex. 299,16 SW 1035.: 

[a] Wardens and vestry are the 
known and recognized’ representa- 
tives and committees of episcopal so-. 
cieties, and it is immaterial whether’ 
appeals from probate decrees, taken 
for the benefit of such societies, are 
taken in the names of such societies 
or in the names of such wardens and 


vestry. Trinity Church vy, Hall, 22 
Conn, 125. 
[b] An appeal by a person as “ad- 


ministrator of,” etc., who was de- 
fendant in the capacity of adminis- 
trator only, was held to be sufficient. 
Altgelt v. Elmendorf, (Tex. Civ. A.) 
84 SW 412. 


387. Chandler vy. Cushing-Young 
Shingle ,Co., 13 Wash. 89, 42, P 548. 
See Williams v. Dougherty, 37 Ind. 


A. 449, 77 NE 305. 
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Mere clerical or immaterial errors in naming or 
describing the parties to an appeal or writ of error, 
which cannot mislead, are not sufficient cause for 
dismissal.°8 

[§ 1014] H. Defects, Objections, and Amend- 
ments—l. Determination of Parties.*® The parties 
to an appeal or writ of error are generally deter- 
mined from the record of the suit,*° although mat- 
ter de hors the record is sometimes taken into 
consideration in determining who are parties or 
proper parties.*! 

[§ 1015] 2. Misjoinder of Parties 42—a. Appel- 
lants or Plaintiffs in Error. As a rule the joinder 
of a person not a party to the action below or not 
interested, as an appellant or plaintiff in error, 
will not invalidate an appeal or writ of error as 
to the proper parties.*? 

[§ 1016] b. Appellees or Defendants in Error. 
In some jurisdictions it has been held that an ap- 
peal or writ of error will be dismissed, on motion, 


APPEAL AND ERROR 


[§§ 1013-1017 


for a misjoinder of appellees, respondents, or de- 
fendants in error.44 There are decisions, however, 
to the contrary under statutes in other jurisdic- 
tions.4® 

[§ 1017] 3. Nonjoinder of Parties *“—a. In Gen- 
eral. The effect of the failure to make parties to 
the record parties to the appeal depends upon the 
nature of the case, whether the parties have sep- 
arate rights and interests, or whether their in- 
terests are joint,, and upon compliance with the 
practice and statutes in the making of proper or 
necessary parties to the appeal in the particular 
jurisdiction. As a rule, unless joinder is essential 
to the jurisdiction of the appellate court, the non- 
joinder of parties, either as appellants or  plain- 
tiffs in error, or as appellees, respondents, or de- 
fendants in error, will generally have no further 
effect than to preclude any investigation or adjudi- 
cation which will affect the rights and liabilities 
of the parties not joined, but will have this effect.*? 


{a] Appeal by heir in name of 
representative—Where the personal 
representative of a decedent refuses 
to appeal from a judgment affecting 
the estate, an heir may appeal in the 
name of such representative and is 
entitled to the management and con- 
trol of the appeal. King v. Gridley, 
69 Mich. 84, 37 NW 50; Fritz v. Ev- 
ans, 13 Serg. & R. (Pa.) 9. 

{b] Appeal in name of decedent’s 
estate-—On an appeal from an al- 
lowance or disallowance by the lower 
court of a claim against the estate 
of a deceased person, the cause may 
properly be entitled by the name of 
the claimant as plaintiff, with the 
estate of the decedent, giving such 
decedent’s name, as defendant. Mc- 
Knight v. McKnight, 20 Wis. 446. 

{c] Receivers.—Where the notice 
of appeal in condemnation proceed- 
ings by a street railroad company, 
taken after receivers had been ap- 
pointed for the company, recited that 
the judgment was against ‘defend- 
ants,’ but the appeal undertaking 
referred to it as a judgment against 
the receivers in their official capac- 
ity, naming them, it was held that 
the appeal was in effect taken by the 
receivers as such. Jeffery v. Os- 
borne, 145 Wis. 351, 129 NW 981. 

88. Ga.—Fussell v. Dennard, 118 
Ga. 270, 45 SE 247; Palatine Ins. Co. 
v. Dickenson, 116 Ga. 794, 43 SH 52. 

Ind.—Houpt v. Dutton, 170 Ind. 69, 
83 NE 634; Hendry v. Crandall, 131 
Ind. 42, 30 NE 789. 

La.—Bendich v. Scobel, 107 La. 
242 -31—:S 708; “Homer College v,. 
Vaughn, 18 La. Ann. 525. 

Me.—Smith v. Chaney, 93 Me. 214, 
44 A 897. : : 

Tex.—Kingsley v. Schmicker, (Civ. 
A.) 60 SW 331. ‘ 

Wis.—Jeffery v. Osborne, 145 Wis. 
351, 129 NW 981. 

[a] Omission of word “defend- 
ants.”—In Adams vy. Law, 17 How. 
(U. S.) 417, 15 L. ed. 149, it was held 
that a mere clerical error, such as 
the omission of the word ‘“defend- 
ants,” will not sustain a motion to 
dismiss an appeal on the ground that 
the parties to the action are not par- 
ties to the appeal. . 

{b] “Attorneys for plaintiff,” in- 
stead of defendants.—The fact that 
counsel representing a number of ap- 
pellants described themselves in_ the 
motion and in signing the bond of 
appeal as “attorneys for plaintiff” is 
not reason for dismissing the appeal 
for uncertainty as to the party ap- 
pealing, where it is apparent from 
the motion and the bond that all par- 
ties cast intended to appeal. Ben- 
dich v. Scobel, 107 La. 242, 31 S 708. 

39. Designation see supra §§ 1009- 
1013. 

40. Bozeman vy. Cale, 139 Ind. 187, 
35 NE 828. 


[a] , It is the petition for a writ 
of error, and not the bond given to 
obtain the supersedeas, which gives 
the court jurisdiction over the par- 
ties on an appeal, and from the peti- 
tion the parties to the writ are to be 
determined. Thompson vy. House, 23 
Tex. 178. 

[ob] Variance between petition and 
writ.— Where a petition for a writ of 
error omits the name of one of the 
parties in whose favor the judgment 
was rendered, but the writ as issued 
contains such name, a motion to dis- 
miss will not be granted. But if the 
writ of error omits to name such 
party and he is not cited to appear, 
the motion will be granted. Sum- 
merlin v. Reeves, 29 Tex. 85. 

{c] Transcript.—(1) In Kentucky 
a statement of parties is required to 
be made on the transcript, and no 
one is a party to an appeal unless 
named as such in the statement 
(Reinhardt vy. Louisville Banking Co., 
33 SW 198, 17 KyL 982; Hersperger 
v. Smith, 15 Kyl 605; Newcome v. 
Turner, 5) Kyla» bilo sa barnett av. 
Feichheimer, 5 KyL 183); (2) but the 
mere insertion of persons’ names in 
the statement of parties will not 
make them parties to the appeal 
when they have not excepted to the 
order appealed from. Daum y. Hack- 
ett, 10 KyL 38. See also Alford v. 
Stanford, 13 KyL 876. 

41. Sewell v. Laurance, 2 Tex. Un- 
rep. Cas. 376. And see supra § 1013. 
See also Merillat v. Bussey, 34 App. 
(D. C.) 584 (holding that, where the 
parties to an appeal in an irregular 
proceeding which in effect was an 
arbitration joined in asking a final 
decree on appeal to save expense and 
further litigation, and all the parties 
interested were represented on the 
hearing of the appeal, although the 
record failed to show that some of 
them had appeared below, the court 
would consider and determine the ap- 
peal, since all of the parties, having 
appeared in the appellate’ court, 
would be estopped to question this 
decree). 

[a] Defective record cured by af- 
fidavit.—The omission of the record 
to show that plaintiffs are parties 
to the suit is cured by an affidavit 
made by plaintiffs on motion to dis- 
miss the appeal, wherein they de- 
scribe themselves as parties to the 
suit. Sewell v. Laurance, 2 Tex. Un- 
rep. Cas. 376. 

42. Amendment of defects and 
waiver of objections relating to mis- 
joinder of parties see infra §§ 1025 
et seq, 1029, 1030. 

Dismissals for misjoinder of par- 
ties see infra §§ 1021, 1022. 

43. U. S—Thomas v. Green Coun- 
ty, 146 Fed. 969, 77 CCA 487. 

Ill.—Walker v. Gibson, 35 Ill. A. 49. 
See also Hileman v. Beale, 115 Ill. 


355, 5 NE 108; Willenborg v. Mur- 
phy, 40 Ill. 46. 

La.—State y. Isabel, 40 La. Ann. 
340, 4S 1. 

Nebr.—Godfrey v. Smith, 73 Nebr. 
756, 103 NW 450, 10 AnnCas 1128. 

W. Va.—McMechen vy. McMechen, 
17 W. Va. 683, 41 AmR 682. 

44, Davenport v. Fletcher, 16 
How. ;CUSSS) 14255 Tea wedies 705 
Brown v. Levins, 6 Port. (Ala.) 414. 

45.. Higes. v.. Huson, 8 Ga. 317 
(holding, under the act of Febr. .23, 
1850, that a misjoinder of parties de- 
fendant in error might be cured by 
striking out the improper parties); 
Neher v. Armijo, 9 N. M. 325, 54 P 
236 (under Comp. L. [1897] § 2685 
subsec 94). And see Wabash First 
Nat. Bank v. Farmers’, etc., Bank, 171. 
Ind. 323, 84 NE 1077, 86 NE 417 (no 
ground of objections to jurisdiction). 

46. Amendment of defects or 
waiver of objections relating to non- 
joinder of parties see infra § 1025 
et seq. 

Dismissal for nonjoinder of par- 
ties see infra §§ 1021, 1022. 

47. U. S—Sage v. Central R. Co., 
93 U. S.. 412, 23 L: ed. 933; Terry v-: 
Merchants’, etc., Bank, 93 U. S. 38, 
23 L. ed. 794; McLeod v. New Al- 
bany, 66 Fed. 378, 13 CCA 525. 
peo ee: v. Carswell, 4 Stew. & 


. 267, : 

Ill.—Shafer v. Manning, 132 Ill. A. 
570; Culver v. Cougle, 62 Ill. A. 583 
[aff 165 Ill. 417, 46 NE 242]. 

ign Rae ee v. Acklemire, 81 Ind. 
ame v. Clark, 38 Iowa 
556. 5 

Ky.—Ford Lumber Co. y. Cornett, 
148 Ky. 25, 145 SW 1105; Brodie v. 
Parsons, 64 SW 426, 23 Kyl 831; 
Frankford Bd. of Councilmen v. 
Farmers’ Bank, 61 SW 458, 22 KyL 
1738; Seeley v. Mitchell, 85 Ky. 508, 
4 SW 190, 9 KyL 86. 

La.—Lee v. His Creditors, 2 La. 
Ann. 599; Oliver v. Williams, 12 Rob. 
180; -Maigny v. Perret, 6 La. 695; 
McCalep v. Hart, 8 Mart. N. S. 155. 

Miss.—Morton v. Simmons, 10 
Miss. 601. 

Nev.—Nesbitt v. Chisholm, 16 Nev. 
39; Matter of Smith, 4 Nev. 254, 97 
AmD 531. 

N. Y.—Valentine v. Valentine, 2 
Barb. Ch., 430. 

Oh.—Athens First Nat. Bank v. 
Green, 40 Oh. St. 431; Glass v. Great- 
house, 20 Oh. 503; Barr v. Chapman, 
gst Cir. Ct.. 364, 4 Oh! Cir, “Dec, 
ie a a v. Palmer, 2 Baxt. 

Tex.—Cannon v. McDaniel, 46 Tex. 
303; Stokes v. Williams, 32 Tex. 211; 
William M. Rice Inst. v.. Freeman, 
(Civ. A.) 145 SW 688. 

Va.—Vaiden vy. Stubblefield, 28 
Gratt. (69 Va.) 153. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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It is otherwise, however, if the defect is jurisdic- 


tional.*8 


[§ 1018] b. Defects of Parties below. A want 
of proper parties below appearing upon the face 
of the record requires a reversal or dismissal on 
appeal, unless the objection has been waived.*® 
c. Refusal of Coparties to Join. Where 
parties, after proper citation, refuse to join in an 
appeal or writ of error brought by one or more 
of their coparties, the appeal or writ will not be dis- 


[§ 1019] 
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[§ 1020] d. Uninterested or Formal Parties. 


The objection of defect of parties is not available 


missed on a suggestion of nonjoinder.®° 


W. Va.—Hayhurst v. Hayhurst, 71 
W.Va. 735, 77 SH, 361. 


Wis.—Williams v. Starr, 5 Wis. 
534. 
{a] Parties as to whom no ad- 


judication has been had.—An appeal 
of one branch of a case will not bring 
into the appellate court parties 
whose cause has not been adjudicat- 
ed in the court below, although such 
parties are necessary in the appellate 
court to enable it to render a decree. 
In such a case the appeal is a nul- 
lity and should be revoked on motion 
to the lower court. Dougherty v. 
Walters, 1 Oh. St. 201. 

[b] Separate appeals.—Where the 
sureties on a forthcoming bond have 
not joined with their principal in an 
appeal from the judgment against 
him, they will not be affected by the 
supreme court judgment, but may 
prosecute their writ of error for er- 
rors by the trial court in refusing 
to quash the writ of sequestration. 
Cheatham v. Riddle, 8 Tex. 162. 

{c] When the heirs of part of an 
intestate estate appeal from the al- 
lowance of a claim against the es- 
tate, the whole question is opened 
just the same as if all the heirs had 
joined in the appeal. Glenn v. Kim- 
brough, 70 Tex. 147, 8 SW 81. 


48. See infra § 1021. 
49. Crickard v. Crouch, 41 W. Va. 
BOs 230 SEL ite Us Ekle Ve ErOctor, LO 


W. Va. 59. See also Friedman - v. 
Podolski, 185 Ill. 587, 57 NE 818. 

{a] Remanding for amendment. 
—In Duncanson vy. National Bank, 
ESD. HO. S48. Nit mwasy meldel that sa, 
cause, defective for want of neces- 
sary parties below, would, upon mo- 
tion, be remanded to the lower court 
for amendment of the pleadings. 

b] Where a suit below is tried 
in the absence of some of the par- 
ties, and only as to those parties be- 
fore the court, an appeal or writ of 
error may be prosecuted in the same 
form. Miltenberger v. McGuire, 15 
La. Ann. 486. 

50. See eases infra this note. 

{a] Such parties will not, how- 
ever, be entitled to the benefit of 
@ reversal or modification of the 
judgment or decree appealed from. 
Pierce v. Chapman, 31 Ga. 674; Tru- 
man v. Scott, 72 Ind. 258. And see 
supra § 959. See also Olcott v. State, 
10 Ill. 481 (where it was held that, 
where a judgment is rendered against 
several tracts of land taken for taxes, 
and certain persons interested in the 
land join in a writ of error, the court 
will inquire into the regularity of 
the proceedings only so far as it re- 
lates to the lands of the parties be- 
fore the court). To same effect Gage 
v. Bloomington Town Co., 37 Nebr. 
699, 56 NW 491. 

51. McLeod v. New Albany, 66 
Mons Ves, tom cCA. b2oe Mint, Lelc.s 
Mfg. Co. v. Douglass Sugar Co., 54 
Kan. 455, 38 P 566; Richardson v. 
Great Western Mfg. Co., 3 Kan. A. 
445, 43 P 809; Denegre v. Mushet, 46 
La. Ann. 90, 14 S 348. See also su- 
pra §§ 953, 970. ; 

{a] Formal party.—In an action 
against a married woman, to which 
her husband is made a formal party, 
as is required by the law of the 
state, a writ of error will not be dis- 
missed, for failure to make him a 
party, where the citation has been 
served on him, and he was not a par- 


| 


ty to the judgment rendered in favor 
of the wife. Marchand v. Livaudais, 
127 U..-S2 115; 8 SCEW389932 ii. ed. 
324, See also Wachter’s Case, 1 
Walk. (Pa.) 267 (where it was held 
that a judgment will not be reversed 
on appeal, for the nonjoinder of the 
husband as a party, where the wife’s 
coverture at the time of the judg- 
ment does not appear of record). 

- U. S.—Simpson vy. Greeley, 20 
Wall. 152, 22 L. ed. 338; Hampton v. 
Rouse, 13 Wall. 187, 20... ed. 593; 
Continental, ete., Trust, ete., Bank v. 
Corey Bros. Constr. Co., 205 Fed. 282, 
123 CCA 446; Loveless v. Ransom, 
107 Fed. 626, 46 CCA 515; Ayres v. 
Polsdorfer, 105 Fed. 737, 45 CCA 24 
[app dism 187 U. S. 585, 23 SCt 196, 
47 L. ed. 314]; Grand Island, etc., R. 
Co. v.-Sweeney, 103 Fed. 342, 48 CCA 
255.[dism 181 U. S. 616, 21 SCt 924, 


45 L. ed. 1029]. 

Ala.—Dickens v. Dickens, 174 Ala. 
305, 56 S 806; Walsh v. Hill, 169 
Ala. 410, 53 S 746; Russell v. Bell, 
160 Ala. 480, 49-S 314; Garlick v. 
Dunn, 42 Ala. 404; Billinslea v. Aber- 
crombie, 2 Stew. & P. 24. 


Colo.—Tanquary v. Howard, 35 
Colo. 125, 83 P 647. 
Fla.—Nichols v. Frank, 59 Fla. 


588, 52 S 146; Lowe v. DeLaney, 54 
Fla. 480, 44 S 710; Anderson y. Lau- 
rent, 44 Fla. 490, 33 S 237; Ferris 
v. Ferris, 43 Fla. 358, 31 S 345. 

Ga.—Coleman y. Emanuel County 
Bd. of Education, 136 Ga. 844, 72 SE 
159; Freeman v. Young, 134 Ga. 79, 
67 SE 446; White y. Bleckley, 105 
Ga. 173, 31 SE 147; Swafford v. Shir- 
ley, 7 Ga. A. 347, 66 SE 1022. 

Ill.—Scott v. Great Western Coal, 
etc., Co., 220 Ill. 42, 77 NE 122; For- 
tune v. Gilbert, 207 Ill. 235, 69 NE 
857; Cooke v. Cooke, 194 Ill. 225, 62 
NE 536; Horan vy. Cooke Brewing Co., 
PGS TI PARTS 5. 

Ind.—Brown v. Brown, 168 Ind. 654, 
80 NE 535; Kreuter v. English Lake 
Land: ¥€o., ©159" Ind? 9372; "65 INE 43 
McClure v. Shelburn Coal Co., 147 
Ind. 119, 46 NE 349; Moore v. Frank- 
lin, 145 Ind. 344, 44 NE 459; Roach 
v. Baker, 145 Ind. 330, 448 NE 932, 
44 NE 303; Ledbetter v. Winchel, 142 
Ind. 109, 40 NE 1065; Shulties v. 
Keiser, 95 Ind. 159. See also State 
v. Hast, 88 Ind. 602; Hendricks v. 
State, 73 Ind. 482; Couch v. Thomas, 
71 Ind. 286; Cranmore y. Bodine, 65 
Ind. 25; Pierson v. Hart, 64 Ind. 254; 
Herzogg v. Chambers, 61 Ind. 333 
(as to coparties who have made de- 
fault); Indianapolis Piano Mfg. Co. 
v. Caven, 58 Ind. 328; Emmert v. 
Darnall, 58 Ind. 141; Reeder vy. Ma- 
randa, 55 Ind. 239; Barger v. Man- 
ning, 48 Ind. 472; Wickham v. Hess, 
38 Ind. 183; Knarr v. Conway, 37 
Ind. 257; Harrison v. Western Constr. 
Co., 41 Ind: A. 6, 83 NE 256. Com- 
pare Forsythe v. Hammond, 142 Ind. 
505, 40 NE 267, 41 NE 950, 30 LRA 
576 (holding that under Burns Annot. 
St. [1894] § 647, where a _ coparty, 
who was not made an appellant and 
who did not decline to join, was, 
within the time for an appeal, noti- 
fied of the appeal, the appeal would 
not be dismissed, the time having 
passed within which appeals might 
be taken). 

Ind, T.—Lewis v. Sittle, 7 Ind. T. 
602, 104 SW 850 [aff 165 Fed. 157, 91 
CCA 191]; Faulkner v. Hutchins, 6 
Ind. T. 442, 98 SW 153. 


on appeal in a case where the omitted parties are 
not interested in the result of the proceedings.®+ 
- [§ 1021] 4. Dismissal—a. In General. As a rule, 
unless sufficient cause is shown for the nonjoinder 
of all parties against whom a joint judgment or 
decree has been rendered, and in other cases of 
nonjoinder of parties essential to jurisdiction, the 
writ of error or appeal will be dismissed,°? unless 


Kan.—Moyer v. Badger Lumber Co., 
64 Kan. 885, 67 P 852; Atkins v. 
Nordyke-Marmon Co., 60 Kan. 354, 
56 P 533; Pratt v. Fairfield, 56 Kan. 
144, 42 P 350; Bain v. Connecticut 
Mut..L: Ins. Co., 3 Kan. A..346; 40 
P 817. See also Richardson v. Great 
Western Mfg. Co., 3 Kan. A. 445, 43 
P 809. Compare Flint, ete., Mfg. Co. 
v. Douglass Sugar Co., 54 Kan. 455, 
38"P 566. 

Ky.—Phillips v. Keel, 72 SW 272, 
24 KyL 1752; In re Hurst Home Ins. 
Co., 64 SW 512, 23 KyL 940; Castle- 
man v. Homes, 7 T. B. Mon. 591. : 

La.—In re Great Southern Lumber 
Co., 132 La, 989, 62 S 117; Theriot’s’ 
Succ., 120 La. 386, 45 S 286; In re 
Corbera, etce., Furniture Co., 105 La. 
119, 29 S 488; State v. Wicklitfe, 21 
La. Ann. 755; Swearinger v. McDan- 
jel, 12 Rob. 203. See also Osborn’s 
Tutorship, 23 La. Ann. 178. Com- 
pare Cox v. Bradley, 15 La. Ann. 529 
(holding that, where an appeal has 
been brought up informally as to one 
appellant, but he has been made an 
appellee by his coappellant, the ap- 
peal will not be dismissed). 

Md.—Walter v. Baltimore Second ° 
Nat. Bank, 56 Md. 8. 

Mo.—Paxton v. Humber, 39 Mo. 
521; Kelmel v. Nine, 121 Mo. A. 718, 
97 SW 635. 

Nebr.—Curten v. Atkinson, 29 
Nebr. 612, 46 NW 91; Hendrickson v. 
Sullivan, 28 Nebr. 790, 44 NW 1135; 
Willits v. Harlan County, 2 Nebr. 
(Unoff.) 865, 90 NW 656. 

N. Y.—Hall v. New York, 79 App. 
Div. 102, 79 NYS 979 [mod 176 N, Y. 
293, 68 NE 363]. 

N. €.—Dunns v.: Jones, 20 N. ¢C. 
154; Hicks: v. Gillian, Do) Nui ©.) 20% 
Compare Stiner v. Cawthorn, 20 N. 
C. 501 (where it was held that if, 
upon an appeal by one alone of two 
or more parties to a judgment in the 
county court, the superior court pro- 
ceeds in the cause, and renders a 
judgment therein against appellant, 
and he thereupon appeals to the su- 
preme court, the latter court will not 
dismiss the appeal for want of juris- 
diction to entertain it). To same ef- 
fect Ex p. Moore, 64 N, C. 90; Smith 
v. Cunningham, 30 N. C. 460; Don- 
nell v. Shields, 30 N. C. 371. 

Oh.—Tennessee Lumber Co. vy. 
Marcy, 14 Oh. Cir. Ct. 612, 7 Oh. Cir. 
Dec. 444. 

Okl.—Zeimann vy. Bennett, 39 Okl. 
344, 134 P 1124; Smyser v. Hudson, 
38 Okl. 104, 131 P 1076; Gwinnup vy. 
Griffins, 34 Okl. 117, 124 P 1091 
(where interests of parties would 
otherwise be injuriously affected); 
Seton v. Hudson, 31 Okl. 820, 124 P 1; 
Saunders v. Mullen, 31 Okl. 19, 119 
P 963; Merrell v. Walters; 30 Okl. 
173,: 119) Pett22seTruseon sve) Gallas 
more, 28 Okl. 73, 117 P 797; Burns v. 
Toney, 27. Okl. 728, 117 BP. 209;) Con- 
tinental Gin Co. v. Huff, 25 Okl. 798, 
108 P 369; Seibert v. Okeene First 
Nat. Bank, 25 Okl. 778, 108 P 628: 
Hughes v. Rhodes, 25 Okl. 172, 105 P 
650; Weisbender v. Caddo County 
School Dist. No. 6, 24 Okl. 173, 103 
P 639; Kingfisher County v. Lemley, 
23 OkKl. 306, 101 P 109. See Ameri- 
can Nat. Bank v. Mergenthaler Lino- 
type: “Co.,’ 31 -Okl.7 533) 122° °P.050%5 
Strange v. Crismon, 22 Okl. 841, 98 
Le ESS 

Tex.—Young v. Russell, 60 Tex. 
684; Greenwade v. Smith, 57 Tex. 195. 
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the defect may be and is cured by amendment °° 


or waiver of objection.>* 


[§ 1022] b. Only as to Parties Not Joined or 
Appeals or writs of error may 
in some states be dismissed on motion as to parties 
not joined, or improperly joined, who are not neces- 
sary to give jurisdiction to the appellate court, with- 
out affecting the proceedings as to the parties 


Improperly Joined. 


properly before the court.°® 
[§ 1023] 


Utah.—Walker v. Skliris, 34 Utah 
3583498 a4? 

Wash.—Smith v. Beard, 21 Wash. 
204, 57’ B 796; ’ 

Wis.—Doty  v. i Binns 
165. 
-{a] Time of objection.—(1) Where 
a judgment is joint, and all the par- 
ties against whom it is rendered have 
not joined in the appeal, an objec- 
tion may be made, at any time before 
final disposition of the appeal, that 
no summons and severance have been 
had, as such matter is jurisdictional. 
Loveless v. Ransom, 107 Fed. 626, 46 
GCA 515; Ayres v. Polsdorfer, 105 
Fed. 737, 45 CCA 24 [app dism_ 187 
UA Ss 585, 23) SCt 196, 47 a, eds314). 
(2) The fact that defendant who did 
not join in suing out the writ was 
barred by lapse of time from doing 
so, before the objection was raised, 
is not ground for refusal to dismiss 
the writ, since the question is one 


Strong, 


-of jurisdiction, and must be tested 


by the conditions existing when the 
writ was sued out. Ayres v. Pols- 
dorfer, supra. 

{b] But in Louisiana it is no 
ground for dismissal of an appeal 
that some of appellants have not per- 
fected the appeal and given bonds. 
Where the appeal is taken in open 
court all parties not appellants are 
appellees. Coco vy. Thieman, 25 La. 
Ann. 236; Sevier v. Sargent, 25 La. 
Ann. 220. See also Francis v. La- 
vine, 26 La. Ann. 311. 

{c] Im Pennsylvania, if a joint 
judgment is entered against several 
joint ‘plaintiffs and one of them ap- 
peals, and defendant enters plea as 
to the party appealing, all plaintiffs 
may stand on the appeal if they so 
desire. Godfrey v. Moosic Mountain, 
ete., R. Co.,'3 LackJur 121: 

{d] In Vermont, if two or more 
are made defendants under the proc- 
esses provided in the statute against 
forcible entry and detainer, and all 
are found guilty, and one appeals, it 
will be considered by the court that 
he appeals for all. Hurlbutt v. Mea- 
chum, 2 Tyler 397. 

{e] Where the attorney of absent 
heirs is necessary as a party, his 
presence in court is sufficient to sus- 
tain the appeal. Clark’s Succ., 11 La. 
Ann. 124. 

{f] Summons and severance 
against nonjoining parties.—Where, 
upon a motion to dismiss for the 
nonjoinder of a defendant in the ap- 
peal, the appellants move the court 
for a writ of summons and sever- 
ance against the nonjoining party, 
the court may properly overrule the 
motion to’ dismiss, and order the writ 
of summons and severance. Mottu 
v. Primrose, 23 Md. 482. See supra 
§ 962 et sea. 

[g¢] Citation in erroneous capac- 
ity.— Where an appellee or defendant 
in error is cited erroneously—as 
where he is cited as an individual 
when he occupies only a representa- 
tive capacity—the appeal or writ will 
be dismissed on motion. Osborn’s 
Tutorship, 23 La. Ann. 178. 

[h] Omission to state by whom 
taken.—The failure to state in the 
petition or record by which party, 
plaintiff or defendant, an appeal or 
writ of error is taken is not a suffi- 
eient ground for dismissal. Adams 


5. Withdrawal—a. In General. 
several persons have appealed or sued out a writ 
of error, any one of them, unless he is a necessary 
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cute the suit.°® 


as to him.®? 
[§ 1025] 


Where 


v.Law, 16 How. (U. S.) 144, 14 L. 
ed. 880. 

{ij When the record discloses 
facts which authorized the appellants 
to assume that those served repre- 
sented all necessary parties, a motion 
to dismiss will be denied. -Day v. 
Sines, 15 Wash. 525, 46 P 1048. 

53. See infra § 1025 et seq. 

54. See infra §§ 1029, 1030. 

55. I1l.—Lochnitt v. Stockon, 31 
Til. A. 217. See also Callaghan v. 
Myers, 89 Ill. 566. 

Ind.—Miller v. Arnold, 65 Ind. 488. 
ive! Y.—Gardner y. Gardner, 5 Paige 

Pa.—Bonner 48 Pa. 
286. 

Tex.—Miller vy. Sullivan, 89 Tex. 


480, 35 SW 362. 
; Stubblefield, 28 


Va.—Vaiden  v. 
Gratt,.-(69 ~ Vay); 532 

56. Thorp v. Thorp, 40 Ill. 113. 

[a] Against consent of coparties. 
—Where one of several plaintiffs in 
error moves to withdraw, without 
the consent of the others, the mo- 
tion will be entered, and the cause 
proceed as between remaining plain- 
tiffs and the opposite party. Hyde v. 
Tracy, 2 Day (Conn.) 491. 

57. McIntyre v. Sholty, 139 Ill. 
171, 29 NE 43; Harding v. Durand, 
86 Ill. A. 238 [rev on other grounds 
1388 Ill. 515, 28 NE 948]; Miller v. 
Arnold, 65 Ind. 488; Ikerd v. Borland, 
35 La. Ann. 337; Watson v. Watson, 
4 Rand. (25 Va.) 611. See also Rob- 
inson v. Robinson, 20 S. C. 567. 

[a] An appeal, taken contrary to 
his client’s order, by ah attorney who 
has been discharged will be dis- 
missed on motion of the client. Ikerd 
v. Borland, 35 La, Ann. 337. 

[b] Appeal in name of adminis- 
trator.—In McIntyre y. Sholty, 139 
Ill. 171, 29 NE 48, it was held that, 
under Rey. St. ec 3 § 123, providing 
that an appeal lies from a judgment 
of the county court in favor of a 
person who is aggrieved, where a 
judgment was recovered against an 
administrator for a trespass by his 
intestate, a writ of error, sued out 
in the administrator’s name without 
his knowledge, should be dismissed 
on motion by him. 

[c] Where the preponderance of 
the testimony is that a party did au- 
thorize an appeal, a motion to strike 
the name of said party from the rec- 
ord as an appellant on the ground 
that he never authorized the appeal 
will be refused. Robinson v. Robin- 
Sony 20, S.,.Cs 567%. 

58. U. S—uU. S. v. Schoverling, 
146,40 US Gr 1654 didn SOt 1245 3600. sed. 
893; Inland, etc., Coasting Co. v. Tol- 
son, 136 U. S. 572, 10-SCt 10638, 34 
L, ed. 539; Adams v. Johnson, 107 
Uz S: 2 250,2) SCt, 2465, 27% 41a. ed; 386: 
Moore v. Simonds, 100 U. S. 145, 25 
L. ed. 590; Teel v. Chesapeake, etce., 
R.+-Co.,,204 Med..914; 123 CCA: 210; 
Gilbert v. Hopkins, 198 Fed. 849, 117 
CCA 491; Williams v. City Bank, etc. 
Co., 186 Fed. 419, 108 CCA.341; Cen- 
tral Trust Co. v. Continental Trust 
Co., 86 Fed. 517, 30 CCA 235 [cer- 
bones den 171 U.'S.. 687, 18 SCt 

40]. 

Ala.—Griswold v. Thornton, 129 
Ala, 454, 30 S 717; Harper v. Bibb, 45 
ty 670; Garlick v. Dunn, 42 Alp. | 
404. 


v. Campbell, 


[§ 1024] b. Unauthorized Appeals. 
taken in the name of a party without such party’s 
knowledge or consent may, on motion, be dismissed 


6. Amendments—a. In General. 
defects in appellate proceedings as those arising 
from the nonjoinder, misjoinder, or misnomer of 
parties are usually amendable in the appellate 
court,°® unless the defect is jurisdictional and fa- 


rgg 1021-1025. 


party, may dismiss as to himself, and leave the 
remaining appellants or plaintiffs in error to prose- 


An appeal 


Such 


D. C.—Slater v. Hamacher, 15 App. 


294. 

Fla.—Continental Nat. Bldg., etc., 
Assoc. v. Miller, 41 Fla. 418, 26 S 
725; Nash v. Haycraft, 34 Fla. 449, 


16 S 324; Whitlock v. Willard, 18 
Fla. 156. 
Ga.—Carter v. Davidson, 138 Ga. 


317, 75 SE 155; Coleman v. Emanuel 
County Bd. of Education, 136 Ga. 844, 
72 SE 159; Bullard v. Wynn, 134 Ga. 
636, 68 SE 439; Crossley v. Leslie, 
130 Ga. 782, 61 SE 851, 14 AnnCas 
703; Head v. Marietta Guano Co., 124 
Ga. 983, 53 SE 676; Screws v. An- 
derson, 124. Ga... 361, 
Fricker v. Americus Mfg., etc., Co., 
124 Ga. 165,52 SE 65; Ramey v. 
O:Byrne; el Ga. y-516, 49) "SH yo9o5 
Orr v. Webb, 112 Ga. 806, 38 SE 98; 
Western Union Tel. Co. v. Griffith, 
111 Ga. 551, 36 SE 859; Rowland v. 
Fite, 110 Ga. 248, 34 SE 212; McCain 
v. Sublive, 109 Ga. 547, 34 SE 1013; 
Bennett. v. Georgia Trust Co., 106 
Ga. 578, 32 SE 625; Steele Lumber 
Co. v. Laurens Lumber Co., 98 Ga. 
329, 24 SE 755; Beach Lumber Co. v. 
Baxley Banking Co., 8 Ga. A. 251, 
68 SE 946. 

Ill.—Hess v. Peck, 111 Ill. A. 111; 
Peadro v. Peo., 57 Ill. A. 45. 

Ind.—Anderson Glass Co. v. Brake- 
man, (A.) 45 NE 193. 


Ky.—Callaghan v. Carr, 3 Litt. 153. 


Mo.—State v. Garnett Min. Co., 169 
Mo. A. 79, 154 SW 168. 

Nebr.—Andres vy. Kridler, 42 Nebr. 
784, 60 NW 1014. 

N. J.—Holcombe v. Holcombe, 29 
IN pape c Os 

N. M.—Neher v. Armijo, 9 N. M. 
325, 54 P 236. 

N.. Y.—Dumond -v. Carpenter, 2 
Johns. 184. 

Oh.—Snider vy. Young, 72 Oh. St. 
494, 74 NE 822. 

Pa.—Taylor v. Sattler, 179 Pa. 451, 
36 A 323; Hill v. West, 1 Binn. 486; 
Hughes v. Williams, 17 Pa. Super. 
229; Gotshall v. Langdon, 16 Pa. Su- 


per. 158. 
Tex.—Morrison vy. Lewis, 13 Tex. 


Wash.—Garrison  v. 
Wash, T. 489. 

Wyo.—Seibel v. Bath, 5 Wyo. 409, 
40 P 756. 


Cheeney, 1 


[a] A discretionary power.— 
Pearson v. Yewdall, 95 U. S. 294, 24 
L.. ed. 436. 


[b] If parties who should be 
plaintifis in error are omitted, they 
can be added by amendment. Screws 
v. Anderson, 124 Ga. 361, 52 SH 429. 
See also Ramey y. O’Byrne, 121 Ga. 
516, 49 SE 595. 

[c] When the name of a receiver 
as a party to the appeal was omitted 
from the printed record by an over- 
sight of the clerk, it was properly 
corrected by the clerk. Central Trust 
Co. v. Continental Trust Co., 86 Fed. 
517, 30 CCA 235. 

[d] 4 Misnomer.—(1) A mistake 
made in respect to the name of one 
of the parties to an appeal may be 
amended. Scheel v. EHidman, 77 Ill. 
801. See also Kingsley v. Schmicker, 
(Tex. Civ. A.) 60 SW 331. (2) Where 
a suit is brought by certain persons 
as receivers of a named building 
association, and in a bill of excep- 
tions sued out by defendant the name 
of the association is misstated, the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


52 SE 429;, 


‘ 


8§ 1025-1028} 


tal,°® and the time for appeal has 


ae there are other circumstances rendering an 


amendment improper.** 


[§ 1026] b. After Expiration of Time to Appeal. 
as they do, upon the interpretation of 
diverse statutes, the decisions are not uniform as 
to the power of amendment, with regard to parties, 
after the expiration of the statutory limitation as 
to the time within which appeals may be taken. 
In some jurisdictions amendments are allowed after 
expiration of such time,°? while in others a con- 
trary rule prevails, except where the defect sought 
to be remedied by the amendment does not affect 


Depending, 


error may be corrected from the rec- 
ord by amendment in the supreme 
court. Ramey v. O’Byrne, 121 Ga. 
516, 49 SE 595. 

[e] An appeal prosecuted against 
a firm instead of against the individ- 
ual partners is defective, but may be 
cured by amendment. U.S. v. Scho- 
verling, 146 U. S. 76, 13 SCt 24, 36 
. L. ed. 893; Estes v. Trabue, 128 U. 
De 220500 SCL D8, voto. ed. .437.. See 
also Moore v. Simonds, 100 U. S. 145, 
24 L. ed. 590. 

[f] A description of parties as 
heirs at law instead of legatees in 
claiming an appeal by appellants 
may be amended. Smith v. Chaney, 
93 Me. 214, 44 A 897. 

{g] Although the entry “et al.” 
is insufficient, when all parties have 
appeared the entry may be amended. 
Continental Nat. Bldg., etc., Assoc. 
v. Miller, 41 Fla. 418, 26 S 725. See 
supra § 1009. 

[h] Parties added by supplement- 
al bill. Where new parties are made 
by a supplemental bill, a writ of er- 
ror sued out in the names of the 
parties to the original: bill alone is 
amendable under the statute. Toul- 
min vy. Hamilton, .7 Ala. 362. 

{i] Effect.—When a judgment is 
amended nune pro tune after an ap- 
peal has been taken by adding an- 
other defendant, the amendment will 
be considered as relating back for 
the purpose of bringing up the en- 
tire case with the new party, but not 
so as to defeat the appeal for want 
of proper parties, or from the mis- 
description of the judgment in the 
appeal bond. Farmer vy. Wilson, 33 
Ala. 446. 

59. Copland v. Waldron, 133 Fed. 
217, 66 CCA 271 (holding that, where 
an appeal was taken by two of three 
defendants, against whom a joint de- 
cree for a sum of money was ren- 
dered, and the record failed to show 
that the third defendant, who made 
default in the court below, was in 
any manner joined in the appeal, or 
notified to join, or severed for failure 
or refusal to join, the defect was not 
one of form: only, which the circuit 
court of appeals might permit the 
appellants to cure by amendment, 
under U. S. Rev. St. § 1005, but was 
fatal to jurisdiction of the appeal); 
Arnold v. Wells, 6 Ga. 380; Branch 
v. Mallory, 8 Ga. A. 797, 70 SE 177 
(where no plaintiff in error is named 
the defect is not amendable); Weems 
v. Watson, 91 Tex. 35, 40 ‘Sw 722 
[mod (Civ. A.) 39 SW 135]; Western 
Union Tel. Co. v. Wofford, 32 Tex. 
Civ, A. 427, 72 SW 620, 74 SW 943. 

[a] Joint judgments.—Where, to 
a joint judgment against several de- 
fendants, two of such defendants, 
without joining the others or with- 
out a severance, sue out a writ of 
error, a motion for leave to amend 
by joining the other defendants, or 
by a severance, will be denied. Ma- 
son v: U.S aXe Sh 58d) 10) SCt 
1062, 34 L. ed. 545. 

60. See infra § 1026. 

61. Hall v. Davis, 129 Ga. 498, 59 
SE 241 (holding that, where plaintiff, 
in an action for land, claimed through 
mesne conveyances from defendant 
and defendant alleged that the deed 
under which plaintiff claimed by mu- 
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expired,®° or un- 
[§ 1027] 


| tual mistake of the parties was so 
drawn as to include the land in con- 
troversy, which was known by plain- 
tiff and those under whom she 
claimed, and prayed that plaintiff's 
grantor be made a party, which was 
done, and a verdict rendered for 
plaintiff, plaintiff's grantor who was 
not made a party to the bill of ex- 
eeptions on writ of error by defend- 
ant was not so identified in interest 
with him as to be joined by amend- 
ment within the rule that any party 
on the same side of the case may be 
added by amendment to a bill of ex- 
ceptions as a coplaintiff in error). 
See infra § 1027. 

[a] Consent.—In some jurisdic- 
tions an amendment by the addition 
of a new party cannot be had with- 
out the consent of such party. Car- 
ter Vi. Davidson, 138) Gasj 3ihl, W55Sh 
155; Sears v. Jeffords, 119 Ga. 821, 
47 SE 186; Orr v. Webb, 112 Ga. 806, 
88 SE 98; Western Union Tel. Co. v. 
Griffith, 111 Ga. 551, 36 SH 859; Carey 
v. Rice, 2 Ga. 408; Andres v. Krid- 
ler, 42 Nebr. 784, 60 NW 1014; Sei- 
bel v. Bath, 5 Wyo. 409, 40 P 756. 

[b] Within reasonable time.—Do- 
lan v. Jennings, 139 U. S. 385,-11 SCt 
584, 35 L. ed. 217; Holloran v.. Mid- 
land R. Co., 129 Ind. 274, 28 NE 549. 

{c] Parol evidence to rectify de- 
fect.—An appeal by one of two de- 
fendants cannot be made the appeal 
of both by parol evidence that it was 
intended to be such, unless the error 
be chargeable to the default of the 
officer who took the appeal. Sterrett 
v. Ramsay, 2 Watts (Pa.) 91 

[dj Persons interested in sustain- 
ing the decree or judgment below (1) 
cannot, on motion of a dissatisfied 
suitor, be made appellants or plain- 
tiffs in error by amendment to the 
petition or bill of exceptions. Craig 
v. Webb, 70 Ga. 188. See also Mat- 
toxipy, Barrys ok386, sGas, 183,008, SE 
155 (holding that, where unsuccessful 
contestants for a fund in the hands 
of a sheriff, the proceeds of sale of 
property on execution, in a money 
rule proceeding failed to except to 
the judgment, they could not have 
their names added by amendment as 
plaintiffs in error in the supreme 
court to the bill of exceptions sued 
out by the sheriff, so as to proceed, 
not in the interest of the sheriff, but 
in the interest of themselves, to have 
the judgment reversed); Knox v. Mc- 
Calla, 70 Ga. 725. (2) In such a case, 
the interest of the party being ad- 
verse, he should be made an appel- 
lee or defendant in error. Price v. 
Lathrop, 66 Ga. 247. 

[e] Persons not necessary to the 
jurisdiction of the appellate court 
will not be made parties by amend- 


ment McCalop v. Fluker, 12 La. Ann. 
[f] Striking out the name of a 


party and inserting that of another 
in a writ of error will not be allowed 
Ty CeCr Ble Arnold v. Wells, 6 Ga. 


62. Secor v. Witter, 39 Oh. St. 
218; Bradford v. Andrews, 20 Oh. St. 
208, 5 AmR 645 [dist disappr and 
doubting Smetters v. Rainey, 14 Oh. 
St. 287]... But see oewenstein v. 
Rheinstrom, 10 OhS&CP_ 587. 

63. U. S.— Gilbert vy. Hopkins, 198 


[3C.J-] 1037 


- 


the jurisdiction on appeal.® 
c. Loss of Interest in Subject Matter. 
An appeal or writ of error taken in the name of 
a party after he has, by assignment, or otherwise, 
lost interest in the subject matter of the litigation, 
cannot be amended in the appellate court by the 
substitution of the person upon whom such party’s 
interest has devolved.®4 

[§ 1028] d. Mode of Amendment. The procedure 
for remedying a defect with respect to parties may 
be to issue a summons eiting the party to appear 
and join, or to submit to an order of severance,®* 


Fed. 849, 117 CCA 491 (holding that, 
under Rev. St. § 1005, a writ of er- 
ror, if sued out in due time, may be 
amended in the appellate court by in- 
serting the name of a party omitted, 
although the time for suing out an 
original writ has expired); Williams 
v. City Bank, etce., Co., 186 Fed. 419, 
108 CCA 341 (holding that, where an 
appeal was taken in open court from 
an order granting an interlocutory 
injunction, appellant’s failure to sum- 
mon and sever and notify parties was 
not a jurisdictional defect, but one 
which might be corrected in the ap- 
pellate court); Lewis v. Sittel, 165 
Bed. 15 7j- 91 CC As 191 Coplandaiv. 
Waldron, 133 Fed. 217, 66 CCA 271; 
Bloomingdale v. Watson, 128 Fed. 
268, 62 CCA 600 (supplying omission 
of appellees). 

Fla.—Lancaster Nat. Bank vy. New- 
heart, 41 Fla. 470, 27 S 297; Cornell 
Vi Franklin, 40 Fla. 149, 23 Ss 589, 74 
AmSR 131; State v. Canfield, 40 Fla. 
36, 238 S 591, 42. LRA 72. 


Ind.—Queen v. Lipinskey, 17 Ind. 
A. 700, 45 NE 617. 
Kan.—Bridge v. Main St. Hotel 


Co., 61 P 754; Daughters v. German- 
American Ins. Co., 10 Kan. A. 458, 
62 P 428; Marray v. Bohanna, 4 Kan. 
ALS 415 45 P 1038 

Ky.—Smith v. ‘Craft, 58 SW 500, 
22 KyL 643. 


N. Y.—Wait v. Van Allen, 22 N. Y-~ 
319; Humphrey v. Chamberlain, 11 
N. Y. 274; Patterson v. Hamilton, 


26 Hun 665; Cotes v. Carroll, 28 How 
Pr 436. But see Cox v. Schermer- 
horn, 12 Hun 411; Crittenden y. Ad- 


ams, 5 HowPr 310. 

Oh.—Abair _v. _Merchants’ ‘Nat. 
Bank, 3. Oh Cir, Ct.290. 72. One Cir. 
Dec. 165. 

Okl.—Sanders v. Hart, 35 Okl. 212, 
130 P 284. 

Wash.—Hight v. pees, 32 Wash. 
pss yey ee Be 1034, 98 AmSR 851. 


And see Andres v. Kridler, 42 Nebr. 
784, 60 NW 1014. 

[a] Voluntary appearance.——After 
the expiration of the time for bring- 
ing error, a necessary party having 
been omitted, jurisdiction cannot be 
conferred by voluntarily entering ap- 


pearance. Sanders v. Hart, 35 Okl. 
212, 130 P 284. 
64, 3, Pa. Dist 


Weiler v. Long, 
218, 13 Pa. Co. 632. 

[al Bischarge or removal of per- 
sonal representative.—(1) Where an 
appeal or writ of error is taken in 
the name of an executor or adminis- 
trator after he has been discharged 
as such, the appellate court has no 
power to substitute another party to 
the action, and a motion to that pur- 


pose will be overruled. ' McCormick 
Harvesting Mach. Co. v. Snedigar, 3 
S. D. 625, 54 NW 814. (2) And see 


Taylor v. Savage, 1 How. (U. S.) 282, 
11 L. ed. 132 (where it was held that, 
where an executor is party to a de- 
cree in equity, and he is removed be- 
fore an appeal has been taken by ap- 
pellant, and an administrator de bo- 
nis non is appointed, the irregularity 
of such appeal cannot be cured in 
the appellate court unless the admin- 
istrator voluntarily appears). 


65.°-.U. i v. Chesapeake, 
Sine R. Co., 204 Fed. 914, 123 CCA 
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or, it may be by amending the writ of error,°®® bill of 
exceptions,®? or entry of appeal,®® ete. 
of course, upon the nature of the defect or ob- 
jection and the practice in the particular jurisdic- 
Where a motion to amend has been allowed, 
the amendment must be made; granting a motion 
to allow the insertion of a person’s name is not 
self-operating and does not of itself make such 


tion. 


person a party.®° 


[§ 1029] 7. Waiver of Objections—a. In Gen- 
Defects and objections with respect to par- 
ties on appeal or writ of error may be expressly 
or impliedly waived, unless they entirely defeat 


eral. 


eee C.—Slater v. Hamacher, 15 App. 
Fla.—Nash v. Haycraft, 34 Fla. 
449,16 S 324. 

Ga.—Steele Lumber Co. v. 
Lumber Co., 98 Ga. 329, 24 
Carey v. Giles, 10 Ga. 1. 

N. J.—Holeombe v. Holcombe, 
Ne J. Dds 7b. 

66. Teél v. Chesapeake, etc., R. 
Co., 204 Fed. 914, 123 CCA 210; Neher 
Vv. Armijo, 9 N. M. 325, 54 P 336. 

67. Ramey v. O’Byrne, 121 Ga. 
516, 49 SE 595; Rowland v. Fite, 110 
Ga. 248, 34 SE 212; Bennett v. Geor- 
gia Trust) Co.,” 106) Ga. 578; 32'S 


Laurens 
SE 755; 


29 


625; Beach Lumber Co. v. Baxley 
Banking Co., 8 Ga. A. 25 ik 68 SE 946. 
68. Continental Nat. 'Bldg., etc., 
As: v. Miller, 41 Fla. 418, 26 S 
69. Anderson Glass Co. v. Brake- 
man, ihe A.) 45 NE 193. 
70. S.—McNeil v. McNeil, 170 


Fed. 285, 95 CCA 485. Compare Ama- 
deo v. Northern Assur. Co.; 201 -U. SS; 
194; 26° SCt 507, '50 a. eds °722. 

Ala.—Shepherd v. Parker, 157 Ala. 
493, 47 S 1027 (submission on the 
merits); Rensford v. TED 150 Ala, 
288, 43 ’S 853 


Conn. —Schoenberger v. White, 75 
Conn. 605, 54 A 882. 
Tll.—Hodson v. McConnel, 12 Ill. 


170; Olsen v. Sheffield, 90 Ill. A. 198; 
Rae v. Hast St. Louis, 34 Ill. A. 
450. 

Ind.—Kline v. Hagey, 169 Ind. 275, 
Sin NE 2095 vAllen “youitice, 16 ind: 
A. 572, 45 NE 800. 

La.—Christina v. Cousimano, 125 
La. 1063, 52 S 159; Campbell v. Ar- 


cenaux, 3 La. Ann. 558. 
Mass.—Osborne v. Barnes, 179 

Mass. 597, 61 NE 276. 
Nebr.—Bates-Smith Inv. Co. v. 


Scott, 56 Nebr. 475, 76 NW 1063. 

NEWS —Toop v. New York, 13 NYS 
280; Gilchrist v. Rea, 9 Paige 66. 

Oh.—Cairnes v. Knight, 17 Oh. St. 
68; Howard y. Levering, & Oh. Cir. 
Ct. 614, 4 Oh. Cir. Dec. 236. 

Wis.—Huebschman vy. Cotzhausen, 
107 Wis. 64, 82 NW 720. 

[a] Oh. Rev. St. (1892) § 5062, 
providing that a defect of parties is 
a ground of demurrer, and § 5064, 
providing that, where no objection is 
taken upon that ground, the same is 
waived, have been held to apply to 
proceedings in error. Howard v. Le- 


vering, 8 Oh. Cir. Ct. 614, 4 Oh. Cir. 
Dec. 236. 
[b] Waiver by stipulation.—(1) A 


stipulation as to waiver of proof and 
that no exception, benefit, or advan- 
tage shall be taken bars appellee’s 
right to urge error as to matter 
therein. Morrison y. Austin State 
Bank, 213 IN. 472, 72 NH 1109, 104 
AmSR 225. (2) In Toop v. New York, 
13 NYS 280, sureties for performance 
of a contract for work brought suit, 
alleging that the work had been aban- 
doned by the contractor and had 
been performed by them, with the 
consent of the other party to the con- 
tract, and they recovered judgment 
against the latter for the compensa- 
tion agreed on. On appeal from such 
judgment it was held that an objec- 
tion that plaintiffs had not shown an 
assignment to them of the contract 
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It depends, 


[§§ 1028-1030 


the jurisdiction of the appellate court,’® and, as a 
rule, a defect of parties which may be waived is 
waived by a general appearance in the appellate 
court or a joinder in error. 
ever, where the defect or objection goes to the juris- 
diction of the subject matter.” 

[§ 1030] b. Failure to Object in Time. 
jection that proper and necessary parties have not 


™1 Jt is otherwise, how- 


Ob- 


been joined in an appeal or writ of error, or that 


was obviated by an oral stipulation 
by counsel on the argument that the 
court should dispose of the appeal as 
though plaintiffs were properly as- 
signees of the contract, and that the 
pleadings should be amended to show 
an allegation and admission of such 
assignment, the appellate court hay- 
ing power to allow such amendment. 
(3) Where counsel agree in writing 
that two of the parties are parties 
to the appeal, the court will consider 
this agreement binding, and, while 
it may dismiss the appeal ex pro- 
prio motu later, it will not sustain 
their motion to dismiss. Christina 
v. Cusimano, 125 La. 1063, 52 S 159. 

[ec] Making parties appellants in- 
stead of appellees, if irregular, is 
waived when the case is submitted 


by agreement as made. Brooks v. 
Doxey, 72 Ind. 327. 
[d] The mere acceptance of serv- 


ice of briefs by a defendant to an 
error proceeding is not a waiver of 
objection that there is a defect of 
parties. Farney v. Hamilton County, 
54 Nebr. 797, 75 NW 44. ; 

71. U. S.—McNeil v. McNeil, 170 
Fed. 289, 95 CCA 485. 

Ala.—Rensford v. Magnus, 150 Ala. 
288, 43 S 8538; Booker v. Hunt, 1 
Port. 26. 

Ill.—Robinson vy. Magarity, 28 Ill. 
423; Hodson v. McConnel, 12 Ill. 170; 
Rago v. Veneziano, 155 Ill. A. 557; 
Kissock v. Bourke, 132 Ill. A. 360; 
Olsen v. Sheffield, 90 Ill. A. 198. 


Ind.—De Haven v. De Haven, 77 
Ind. 236; Field v. Burton, 71 Ind 
380; American Straw Board Co. v. 


Faust, 11° Ind.” A® °638, 939 NE. -528 
(appellant not real party in interest). 
La.—Dyson v. Brandt, 9 Mart. 493. 
Nebr.—Biart v. Myers, 59 Nebr. 
711, 82 NW 7. 

N. C.—Ex p. Moore, 64 N. C. 90. 
But see Dunns vy. Jones, OW NERAC? 
154 (where it was held that, where, 
in assumpsit against two, they plead 
separately, and the jury assess dam- 
ages against both jointly, and one 
appeals to the superior court, and 
plaintiff obtains an order to take a 
deposition, and the case is continued 
to the next term, it will, at that term, 
be dismissed on motion of plaintiff). 

Utah.—Belleville Pump, ete., Works 
v. Samuelson, 16 Utah 119, 51 P 150. 

Wis.—Kemp v. Hein, 48 Wis. 32, 3 
NW 831. 

See also infra § 1363. 

[a] Want of interest.—American 
Straw Board Co. v. Faust, 11 Ind. A. 
638, 39 NE 528. 

[b] Defects in revivor or substi- 
tution.— McNeil v. McNeil, 170 Fed. 
289, 95 CCA 485. 


{c] Prosecution in wrong capac- 
ity.—(1) Under Burns Annot. St. 
(1901) § 368, providing that the 


character or capacity in which a par- 
ty sues or is sued shall require no 
proof on the trial, unless denied, 
where the character which a part of 
the appellants assumed in the as- 
signment of errors is not questioned, 
it will be deemed sufficient. Kline v. 
Hagey, 169 Ind. 275, 81 NE 209. (2) 
The court will not, after submission, 
dismiss an appeal on the ground that 
it is prosecuted by appellant, in her 
personal capacity, and not as execu- 


there has been a misjoinder of parties, when it is 
one which may be waived,’* will be deemed to be 
waived where appellee, respondent, or defendant in 
error fails to make objection in due season.** 


trix, in which capacity alone she was 
a party to the action and the judg- 
ment, appellee having made no mo- 
tion to dismiss the appeal, but hav- 
ing appeared and having obtained a 
cross appeal. McGerty v. McGerty, 
52 SW 8238, 21 Kyl 593 [reh den 55 
SW 201, 21 KyL 1360]. 

[d] Appearance of necessary par- 
ty after motion to dismiss.—Farm- 
ers’ L. . Co. v. Longworth, 83 
Fed. 336, 27 CCA 541. 

72. U. S.—Loveless v. Ransom, 
107 Fed. 626, 46 CCA 515. 

Ind.—Goodrich v. Stangland, 155 
Ind. 279, 58 NE 148 (defect of par- 
ties appellant); Midland R. Co. v. St. 
Clair, 144 Ind. 363, 42 NE 214; Gar- 
side v. Wolf, 135 Ind. 42, 34'NE 810 
(holding that the failure of plaintiff 
to join, on his appeal, certain de- 
fendants who were necessary appel- 
lees was not waived by a joinder in 
error); Canaday v. Yager, 33 Ind. A. 
623, 71 NE 977. 

Ind. T.—Lewis v. Little, 7 Ind. T. 
602, 104 SW 850 [aff 165 Fed. 157, 
S1PCCA 192 

Kan.—Atkins v. Nordyke Marmon 
Co., 60 Kan. 354, 56 P 573. 
Md.—Owings v. Owings, 3 Gill & J. 1. 

Okl.—American Nat. Bank v. Mer- 
genthaler Linotype Co., 31 Okl. 533, 
1212 P) 507: 

See also infra § 1363. 

[a] That all adverse parties were 
not made appellees is not waived by 
joinder in error. Canaday vy. Yager, 
33 ind. Al 623171 IND 977 

[b] Federal courts.—The objection 
that a writ of error from a judgment 
against two jointly was sued out by 
only one of them, without a proper 
severance, can be taken at any time 
before judgment is rendered thereon. 
Ayres v. Polsdorfer, -105 Fed. 737 
[writ of error dism 187 U. S. 585, 
23 SCt 196, 47 L. ed. 314]. 

[c] In Louisiana the want of 
proper parties for a final decree may 
be brought to the notice of the court 
at any time. Marcy v. Citizens’ Mut. 
Ins. Co., 21 La. Ann. 429; Belleville 
Iron Works Co. v. Its Creditors, 16 
bea Ann. 77. 

3. See supra § 1029. 

74. Ala.—Shepherd v. Parker, 157 
Ala. 493, 47 S 1027; Rensford v. Mag- 
nus, 150 Ala. 288, 43 S 853; Booker 
v.. Hunt,.1 Port. 26. 

Conn. ”_Schoenberger Vv. White, 75 
Conn, 605, 54 A 882. 

Tl. —Rago v. Veneziano, 155 Ill. A. 
557; Kissack v. Bourke, 132 Ill. A. 
360; Olson v. Sheffield, 90 Ill. A. 198. 

Nebr.—Olsen v. Marquis, 88 Nebr. 
610, 1830 NW 267; Bates-Smith Inv. 
Co. v. Scott, 56 Nebr. 475, 76 NW 

Wis.—Huebschmann vy. Cotzhausen, 
107 Wis. 64, 82 NW 720. 

N. W. Terr.—Steele v. Ramsey, 1 
Terr vi 1: 

; acl general appearance see supra 

[a] After submission.—It is too 
late to make objection to the non- 
joinder or misjoinder of parties after 
the cause has been submitted, Mc- 
Neil v. McNeil, 170 Fed. 289, 95 CCA 
485; Shepherd v. Parker, 157 "Ala. 493, 
47 8 1027; Coffey v. Norwood, 81 Ala. 
512, 8S 199; Carter v. Thompson, 41 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Ws 1031] 


APPEAL AND ERROR 


[3C.J.] 1039 


VII. REQUISITES AND PROCEEDINGS FOR TRANSFER OF CAUSE 


[§ 1031] A. In General. 
peal is purely statutory + 


statute.® 


Ala. 875; Higbee vy. Rodeman, 129 
Ind. 244, 28 NE 442; Munson v. Blake, 
101 Ind. 78; Olsen v. Marquis, 88 
Nebr. 610, 130 NW 267; Bates-Smith 
Inv. Co. vy. Scott, 56 Nebr. 475, +76 
NW 11063; Curtin v. Atkinson, 36 
Nebr. 110, 54 NW -181; Consaul v. 
Sheldon, 35 Nebr. 247, 52 NW 1104; 
Wangerien v. Aspell, 47 Oh. St. 250, 
24 NE 405. 

{b] Upon argument.—The objec- 
tion cannot be suggested for the 
first time in argument. Louisville 
Mfg. Co. v. Brown, 101 Ala. 273, 13 
Sw Al5: Schoenberger v. White, 75 
Conn. 605, 54 A 882. See also Ven- 
_ ner v. Sun L. Ins. Coey- Cant SiC. 
394. 

1. See supra § 29 et seq. 

2. Ariz—Miami Copper Co. v. 
Strohl, 14 Ariz. 410, 130 P 605; Zeck- 
endorf We Zeckendorf, 1 Ariz. 401, 25 
P 648. 

Ark.—Wadkins v. Merchants’ Bank, 
96 Ark. 465, 132 SW 218; Norman v. 
Curry, 27 Ark. 440. 

Cal.—In re McPhee, 154 Cal. 385, 
97 P 878; Sherer v. Lassen County 
Super. Ct., 94 Cal. 354, 29 P 716. 

Golo.—Roseberry v. Valley Bldg., 
etc., Assoc., 17 Colo. A. 448, 68 P 1063; 
Tierney v. Campbell, 7 Colo. A. 299, 
44 P 948. 

Fla.—Rye v. Banks, 66 Fla. 434, 63 
S 825. 

Tll.— Lindauer v. Pease, 192 Ill. 456, 
61 NE 454; Tedrick v. Wells, 152 Il. 
214, 38 NE’ 625; Fairbank v. ‘Streeter, 


ae. T2265 31 NE 494; Sholty- v. 
McIntyre, AB GMETITNS'S) 96 NE 655; 
Bowlesville Min., etc., Co. v. Pulling, 


89 Ill. 58; Darwin v. Jones, 82 Ill. 
107; Hammond v. Peo., 32 Ill. 446, 83 
AmD 286; Ohio, ete., R. Co. v. Law- 
rence County, 27 Ill. 50; Ward v. Peo., 
13 Ill. 635; Naughton Vv. Gordon, 164 
Till. A. 549; Bairstow v. New York L. 
NS neO:, 148 Ill. A. 186; Schindler 
v. Edwards, 134 Ill. A. 637; John FF. 
Alles Plumbing Co. v. Alles, 67 Ill. A. 
252; McGowan vy. Duff, 41 Ill. A. 57; 
Kenny Vi OneSs 31, tlle Als Gi be 

Ind.—State “vv Daly, 175 Ind: 108, 
93 NE 539; Amacher v. Johnson, 174 
Ind. 249, 91 NE 928; Continental Ins. 
Co. Vv. Gue, 51 Ind. A. 232, 98 NE 147; 
Huntington v. Kaufman, (A.) 97 NE 
339: Cain v. State, 36 Ind. A. 51, 74 
NE 1102. 

Ind. T.—In re Terrell, 6 Ind. T. 412, 
98 SW 143. 

Ky.—Com. v. McCready, 2 Mete. 
376; Com. v. Adams, 16 B. Mon. 338. 

Me.—Abbott’s App., 97 Me. 278, 54 
A 755. 

Md.—Palmenberg v. Turk, 116 Md. 
8, 81 A 221; Ringgold’s Case, 1 Bland 
(5) 


Mass.—Bartlett v. Slater, 183 Mass. 
152, 66 NE 631; Com. v. Dunham, 22 
Pick. 11; Com. v. Richards, 17 Pick. 
295; Bergen v. Jones, 4 Metce. 371. 

Mich.—Weed v. Lyon, Walk. 77. 

Miss.—Parker v. Willis, 27 Miss. 
7166; Hardaway v. Biles, 9 Miss. 657; 
Porter v. Grisham, 4 Miss. tion Pick- 
ett v. Pickett, 2 Miss. 267. 


As the right of ap- 
it is essential to the juris- 
diction of the appellate court that, in taking and 
perfecting an appeal, as well as in taking and per- 
fecting statutory proceedings in error, there shall 
be a compliance with all statutory requirements,’ 
except in so far as compliance therewith may be 
and is waived, or noncompliance excused. 
been held that to perfect appeal or statutory pro- 
ceeding in error it is necessary to comply strictly 
with the statute,* although it is only necessary to so 
comply with the substantial requirements of the 
On the other hand it has been held that 
appeals are to be favored, and mere technical de- 
fects or omissions are to be disregarded as far as 
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It has 


court below.® 


Mo.—Owens v. Mathews, 226 Mo. 
77, 125 SW 1100; Arkansas, etc., R. 
Co. v. Powell, 104 Mo. A. 362, 80 SW 
3363 Kreyling v. O'Reilly, 95 Mo. A. 
561, 75 SW 694; Green v. Castello, 35 
Mo. A. 127. 

Mont.—State v. Second Judicial 
Dist. Ct., 38 -Mont. 119, 99 P 139; 
Emerson v. McNair, 28 Mont. 578, 73 
P 121; Featherman vy. Granite Coun- 
byes "Mont. 462, 72 P 972. 


here Y.—Ladow vy. Groom, 1 Den. 
N. C.—Hawkins vy. Western Union 
TelaiCos5al66, INe C2 2135189 iS 6: 


Caudle v. Morris, 158 N. C. 594, 74 
SE 98; Vivian vy. Mitchell, 144 N. C. 
472, 57 SE 167. 

N. D.—In re Peterson, 22 N. D. 480, 
489, 134 NW 751 [cit Cyc]; Aneta 
Mercantile Co. v. Groseth, 20 N. D. 
137, 127 NW 718; Deardorf v. Thor- 
stensen, 16 N. D. 355, 113 NW 616. 

Oh.—Mannix v. Purcell, 46 Oh. St. 
102, 19 NE 572, 15 AmSR 562, 2 LRA 
753; Johnson y. Johnson, 19 ‘Oh. Cir. 
Ct. 16105 1OMOh Cire Deer jain: 

Or.—Williams yv. Pacific Surety Co., 
70 Or. 203, 139 P 934; Donart v. Stew- 
art, 63 Or. 76, 126 P 608; Lewis v. 
Chamberlain, 61 Or. 150, 121 P 430. 

Philippine. Aragon v. Araullo, 11 
Philippine 7. 

S. D.—Underwood v. Wakefield, 27 
SoD. 1897,.1131. NW: 399: 

Wash. —Puget Sound Agricultural 
Co. v. Pierce County, 1 Wash. T. 76. 
sen ee re Smart, 16 Can. S. C. 

As to legislative power to limit or 
regulate right of review see supra 
§§:1, 3, 6, 30. 

[a] From decree of probate court. 
Bartlett v. Slater, 183 Mass. 152, 66 
NE 631. 

38. Ala.—Wynn yv. Tallapoosa Coun- 
ty. Bank, 168 Ala. 469, 53 S 228. 

Kan.—Haas v. Lees, 18 Kan, 449. 

Mo.—Arkansas, ete., R. Co. v. Pow- 
ell, 104 Mo. A. 362, 80 SW 336 (hold- 
ing that jurisdictional requirements 
cannot be waived). 

N. D—Aneta Mercantile Co. v. 
Groseth, 20 N. D. 137, 127 NW 718; 
Deardoff  v. Thorstensen, 16°N.°D, 
355, 1183 NW 616 (jurisdictional re- 
quirements not waivable). 
KORE BE eae v. Ramsay, 3 Man. 

[a] One appeal from several de- 
crees.— Where no motion is made be- 
fore the submission to correct the ir- 
regularity in case of one appeal from 
several decrees, and the case is ar- 
gued and submitted without objec- 
tion, the irregularity going only to 
the manner of appeal, is waived, and 
the case will be considered as if the 
appeal had been. properly taken. 
Wynn v. Cee. County Bank, 
168 Ala. 469, 53 S 2 

4. Seehausen v. aittepstate Steel, 
ete., Co., 150 Ill. A. 179 (review of 
judgment of municipal court); En- 
right v. Rehbach, 133 Ill. A. 50; In 
re Terrell, 6 Ind. T. 412, 98 SW 143; 
Arkansas, etc., R. Co. v. Powell, 104 


Cross appeals or writs of error. 
dictions cross appeals or writs of error are re- 
quired to be taken, perfected, and prosecuted like 
other appeals or writs of error.'° 


possible without obstructing the course of justice.® 
Applheation of these rules will be specifically shown 
in the following sections dealing with particular 
requisites and proceedings for the transfer of a 
cause to an appellate court.’ 

Rules of court. 
promulgated under a statute, in so far as they are 
valid, must be observed in perfecting an appeal;® 

- but the right of appeal and mode of taking and 
prosecuting it do not depend on the rules of the 


The rules of the appellate court 


In some juris- 


Mo. A. 362, 80 SW 386; Johnson v. 
Johnson, 19 Oh. Cir. Ct. 610, 10 Oh. 
Cir. Dec. 411. 

5. Fairbank v. Streeter, 142 Ill. 
226, 31 NE 494; Enright v. Rehbach, 
13:3) DRAWS 0: 

6. Haas v. Lees, 18 Kan. 449; Cole- 
man v. Newby, 7 Kan. 82. 

[a] Construction of statute. — 
Statutes. providing for and regulating 
appeals should not be narrowly con- 
strued to cut off or fetter the right 
of appeal but should be broadly con- 
strued to serve the purposes of their 
enactment. First Ave. Coal, etc., Co. 
v. Hite, 9 Ala. A. 251, 62 S 1018. 

7. Cross references: 

Allowance of appeal, or writ of error, 
and petition, prayer, certificate, or 
affidavit see infra § 1088 et seq. 


Appearance in appellate court and 
effect. thereof see infra § 1360 et 
seq 


Bonde and undertakings see infra § 

1186 et seq. 

Entry or docketing in appellate court 
see infra § 1348 et seq. 
Payment of fees or costs see infra § 

1133 et seq. 

Time for taking and perfecting see 
infra § 1032 et seq. 

Writ of error, citation, or notice see 
infra § 1284 et seq. 

8 D. C.—Taylor v. Leesnitzer, 31 
App. 92; Darlington v. Turner, 24 
App. 573; U. S. v. Clabaugh, 21 App. 
440; Chisholm vy. Cissell, 12 App..180. 

Iowa.—Wilson v. Iowa County, 52 
Iowa 339, 1 NW 490, 3 NW 156; Pin- 
ders v. Yager, 29 Iowa 468. 

Md.—Palmenberg v. Turk, 116 Md. 
8, 81 A 221; Stephen v. Lewis, 62 Md. 


229. 

Mich.—Ismond_ vy. 119 
Mich. 501, 78 NW 546. 

N. Y.—Churchill v. Mallison, 2 Hilt. 
70; Sayer v. Kirchhof, 3 Misc. 245, 
22, NYS) 773. 

Okl.—Custer County v. Moon, -8 Okl. 
205, 57 B 161: 

Pa.—Barlott v. Forney, 187 Pa. 301, 
41 A 47. 


See generally Courts [11 Cye 739]. 
[a] Rule not repealed by statute.— 


Scougale, 


. Barlott v. Forney, 187 Pa. 301, 41 A 


47. 

9. Peo. v. Quinn, 12 Colo. 473, 21 
P 488; Chisholm v. Cissell, 
(BY, Cc.) 180; Detroit, etc., ; 
Baton Cir. Judge, 128 Mich. 495, 87 
NW 641 (construing statute requir- 
ing an appeal to be prosecuted in 
such time as shall be prescribed by 
the “general rules of the court” as 
meaning rules made by the supreme 
court and not by the court having 
jurisdiction of the cause). 

Time of acre a pertectins ap- 
peal see infra § 1032. 

fa] Payment ey accrued costs 
prior to the perfecting of an appeal 
allowed as matter of right cannot be 
required by rule of court in the ab- 
sence of statutory authority. Peo. 
v. Quinn, 12 Colo. 4738, 21 P 488. But 
see infra § 1133. 

10. Farrar v. Churchill, 135 U. S. 
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[§ 1032] 
In General. 


review the action of a lower court 
609, 10 SCt 771, 34 L. ed. 246; Hilton 
v. Dickinson, 108 U. S. 165, 2 SCt 424, 
27 L. ed: 688; The S. S. Osborne, 105 
U. S. 447, 26 L. ed. 1065; South Side 
Realty Cos vi. St. Louis, sete. Ra/Co:, 
171 Mo A. 88, 153 SW 520; Paulter 
v. Manuel, 25 Okl. 59, 108 P -749. 

te what court granted see infra § 
1090. 

Bond or undertaking see infra § 
1150. 

Time of taking and perfecting see 
infra § 1039. 

Citation or other process see infra 
§ 13802 et seq. 

Entry of appearance see infra § 
1360 et seq. 

Assignment of cross errors see in- 
fra § 1567 et seq. 

Record and bills of exceptions see 
infra § 1611 et seq. 

11. See statutes of the United 
States and of the several states. 

[a] Whether statutes of limita- 
tions.—It has been held that statutes 
limiting the time for taking an ap- 
peal are not technically statutes of 
limitations, and hence temporary sus- 
pensions of the operation of state 
statutes of limitations during the 
Civil War were held not to apply to 
statutes limiting the time within 
which an appeal might be _ taken. 
Trim v. McPherson, 7 Coldw. (Tenn.) 
15 Hart. vadMills,,.38 “Dex: 5135 (Pace 
v. Hollaman, 31 Tex. 158; Walker v. 
Taul, 1 Tex. A. Civ. Cas. § 31; Rogers 
v. Strother, 27 Gratt. (68 Va.) 417 

[b] But in Illinois a writ of er- 
ror is a suit, and the rules governing 
the application of statutes of limita- 
tions generally are applicable to pro- 
ceedings for the issuance of a writ 
of error, under Practice Act (L. 
ELOO71G Pse466) a8 aa. George v. 
George, 250 Ill. 251, 95 NE 167. 

[c] Repeal of statutes.—(1) In 
Oregon, in view of the act of Febr. 
18, 1899 (L.. [1899] p 167), the act of 
Febr. 22, 1899 (lL. [1899] p 229; Lord 
i. Or. §.554), providing for: the filing 
of a transcript within thirty days 
after the perfection of an appeal, 
must be construed as a general stat- 
ute applicable to all appeals, and as 
impliedly repealing the act of Febr. 
16, 1891 (L. [1891] p 41) § 3, which 
amended the act of Febr. 15, 1889 
(i f£889q epi 4). Pringle Falls 
Power Co. v. Patterson, 65 Or. 474, 
128 P S20 9L3202 527. 12) Inv Okla- 
homa Rev. L. (1910) § 5255, provid- 
ing that appeals must be brought 
within one year, does not repeal L. 
(1910-1911) ¢ 18, placing a six-month 
limitation on the time for appeal. 
Malloy v. Johnson, 40 Okl. 454, 139 P 
310. (3) A special statute, as a rule, 
is not repealed by a general statute 
of limitation. Seattle, etc., R. Co. v. 
O’Meara, 4 Wash..17, 29 P 835. 

{[d] Meaning of “action” in stat- 
ute or rule prescribing time for ap- 
peal see Johnson v. Refuge Assur. 
Co., [1913] 1 K. B. 259. And see gen- 
erally Actions § 1. 

12. U. S.—Title Guaranty, etc., Co. 
v. U:. S., 222 U.S. 401, 32.SCt. 168, 
56 L. ed. 248 (time of taking in or- 
der to operate as supersedeas); Old 
Nick Williams Co. .v. U. S., 215 U. S. 
541, 30 SCt 221, 54 L. ed. 318 [aff “152 
Fed. 925, 82 CCA TS 1 SOERSS Vine ena, 
1758 UL S: 500, 20 sct 165, 44 L. ed. 
251; Small v. Northern Pac. R. Co., 
WIA S) 5145 10 SCt 16145" 33 sed. 
1006; Blaffer v. New Orleans Water 
Supply Co., 160 Fed. 389, 87 CCA 341; 
Kentucky Coal, ete., Co. v. Howes, 153 
Fed. 163, 82 CCA 237; Rutan v. John- 
son, 130 Fed. 109, 64 CCA 443 [writ 
of error dism 122 Fed. 993]; Born v. 
Schneider, 128 Fed. 179; Logan v. 
Goodwin, 101 Fed. 654, 41 CCA 573; 
Brewster v. Evans, 93 Fed. 628, 35 
CCA -500; Noonan. v. Chester Park 
Athletic Club, 93° Fed. 576; 35 CCA. 
457. 


B. Time for Taking and Perfecting—1l. 
The time within which a proceeding to 
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must be prayed, 


Ala.—Scott v. Cleveland First Nat. 
Bank, 178 Ala. 272, 59 S 303; Sewell 
Ve. Buyek, W668" Ala ks *se3.0 0s) eS bolo) 
Wynn vy. Tallapoosa County Bank, 
168 Ala. 469, 53 S 228; Underwood v. 
Underwood, 162 Ala. 558, 50 S 305, 
136 AmSR 61; Hodnett v. Blanken- 
ship, 151-Ala. 213, 44 S 376; Black- 
burn v. Huber Mfg. Co., 135 Ala. 598, 
33 S 160; Lide v. Park, 1382 Ala. 222, 
31 S 360; Elrod v. Smith, 130 Ala. 
212, 30 S 420; Buford v. Ward, 108 
Ala. 307, 19 S 357; Kimbrell v. Rog- 
ers, 90 Ala. 339, 7 S 241; Order of €a- 
lanthe v. Armstrong, 7 Ala. A. 378, 
62 S 269. 

Ariz.—Fleury vy. Jackson, 1 Ariz. 
SO, Zone GOO: 

Ark.—Thornburg v. Beakley, 102 
SW 362; Moore v. Henderson, 74 Ark. 
181, 85 SW 2387; Cooper v. Ryan, 73 
Ark. 37, 883 SW 328; Spratlin v. Hal- 
ler, 69 Ark. 281, 62 SW 904; Johnson 
v. Godden, 18 SW 125; Joyner v. Hall, 
36) Amkombl 3 

Cal.—Sessions v. Southern Pac. 
Co:; .159)* Cal, 599,011. 4— P2932) Seiniwne 
Brewer, 156 Cal. 89, L032 486; Hell- 
man v. Longley, 154 Cal. 78, 97 P 1%; 
Roney v. Reynolds, 152 Cal. 3238, 92 
P 847; Robinson v. Eberhart, 148 Cal. 
495, 83 P 452; San Luis Obispo Coun- 
ty Bank v. Jack, 148 Cal. 437, 83 P 
705, 113 AmSR 285; Litbaud v. Eber- 
hart, 83 P 455; Brownlee v. Reiner, 
147 Cal. 641, 82 P 324; Sather Bank- 
ing Co. v. Arthur R. Briggs Co., 138 
Cal. 724, 72 P 352; Matter of Devin- 
cenzi, 131 Cal. 45 3, 63 P 723; Bart- 
lett v.. Mackey, 130 Cal. n hSis 62) 2 
482; Bryan v. Bryan, 7 Cal. Unrep. 
Cas. 19, 70 P 304; Layne vy. Johnson, 
19 Cal. A. 95, 124 P 860; West v. 
Mears, 17 iCal Al f8) 22d eae 00); 
Sheehan v.. Lapique, 15 Cal. A. 517, 
115 P 965; Bennett v. Potter, (A.) 113 
P 885 [mod reh 16 Cal. A. 1838, 116 
P 681]; Huneke v. Huneke, 12 Cal. A. 
199, 107 P 131; Houghton Co. v. Ken- 
nedy, 8 Cal. A. 777, 97 P 905; Gable v. 
Pages 6) Cali HAY 67,5 9B Pa 339°5 Wale 
bridge v. Cousins, 2 Cal. A. 302, 83 P 
462; Calkins v. Howard, 2 Cal. A. 
PE (38) IRUPASOL 

Colo.—Denver County Ct. v. Hagle 
Rock Gold Min., etc., Co., 50 Colo. 
3865, 115 P 706; McVicker v. Rouse, 
44 Colo. 255,. 98 .P* 807;. Walton. v. 
Canon,: City, /39° Colo: 81.88 -—P 860% 
Roseberry v. Valley Bldg., etc., As- 
soc., 35 Colo. 132, 83 P 637; Simonton 
v. Rohm, 9 Colo. 402, 12 P 424; Fis- 
Sass v. Hanna, 8 Colo. A. 471, 47 P 
rs) . 

Conn.—Halliday v. Collins Co., 73 
Conn, 314, 47 A 321; Russell v. Mon- 
son, 33 Conn. 506. 

D,. C.—Myers v. U. S., 39 App. 36; 
Mitchell Min. Co. vy. Emig, 35 App. 
527; National Cable Co. v. Washing- 
tons ete: Ry Co.) 8 App. 478: 

Fla.—Mitchell v. Mason, 61 Fla. 
692, 55 S 387; Ates v. Langley, 61 
Fla. 504, 54 S 264; Hodges v. Moore, 
46 Fla. 598, 35 S 13; Jacksonville, 
etc., R., etc., Co. v. Broughton, 38 Fla. 
rae 20 S 829; Hall v. Penny, 13 Fla. 
oO : 

Ga.—Farmers’, ete., Nat. Bank v. 
Willis, 122 Ga 563, 50 SE 366; Gress 
Lumber. Co. v.. Coody, 99 .Ga. 775, 27 
SE 169; Pergason v. Etcherson, 91 Ga. 
785, 18 SE 29. 

Ida.—Finney v. American Bonding 
Co30 13: da. 2534,).90) P.. 859,. Sly a 318i: 
Oliver v. Kootenai County, 13 Ida. 
281, 90 P 107; Campbell v. Rexburg 
First Nat. Bank, 13 Ida. 95, 88 P 639; 
Trull v. Modern Woodmen of Amer- 
ica, 12 Ida. 318, 85 P 1081, 10.Ann 
Cas 533 Richardson v. Ruddy, 10 Ida. 
atsaly 17 P 972; Robsen v. Colson, 9 
Ida. 215,,72 P 951; Mahoney v. Sho- 
shone County, 8 Ida. 375, 69 P 108; 
Balfour v. Eves, 4 Ida. 488, 42 P 508. 

Ill.—Balance v. Frisby, 2 Ill. 595; 
Haffman v.. Paradis, 174 Ill. A. 558; 
Novelty Tufting Mach. Co. v. Peters’ 
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taken, and perfected is regulated by statute,’? and 
the proceeding must be taken and perfected within 
the prescribed statutory time.’” 


ete., Furniture Co., 170 Ill. A. 134; 
Neeves v. Warner, 160 Ill. A. 585; 
Chicago Title, ete, Co. v. Kemler 
Lumber Co., 151 Ill. A. 579; Benja- 
min v. Chicago, etc., R. Co., 140 Ill. 
A, 312; Schindler v. Edwards, 134 Ill. 
A. 637; Gordon v. Sorg, 113 Ill. A. 
522; Kinch vy. Fineh, 111 Ti). “A. 482; 
Coons v. Frost, 100 Ill. A. 303; Law- 
yers’ Co-Op. Pub. Co. v. Chicago Law 
Book Co., 90 Ill. A. 425. 

Ind.—Lewis v. Neilson, 176 Ind. 
414, 96 NE 145; Shedd v. American 
Maize Products Co., 175 Ind. 86, 93 
NE 447; Baker v. Edwards, 156 Ind. 
53, 59 NE 174; Wheat v. Catterlin, 
23 Ind. 42; Ball v. Anderson, 1 Blackf. 
556; Atkinson v. Maris, 40 Ind. A. 
718, 81 NE 745; Cincinnati, etc., R. 
Co. v. Acrea, 40 Ind. A. 150, 81 NE 
213; Niemitz v. State, 38 Ind. A. 509, 
78 NE 357; Rogers v. State, 26 Ind. 
A. 144, 59 NE 334. 

Iowa.—Sievertsen v. Paxton-Eck- 
man Chemical Co., 160 Iowa 662, 133 
NW 744, 142 NW 424; Cox v. Ameri- 
can Express Co., 147 Iowa 137, 124 
NW 202; Young v. Rann, 111 Iowa 
258, 82 NW 785; Lesure Lumber Co. 
v. Mutual F. Ins. Co., 101 Iowa 514, 
70 NW 761. 

Kan.—Schmuck v. Missouri, etc., R. 
Co., 85 Kan. 447, 116 P 818; Whitney 
v. Spring River Power Co., 81 Kan. 
174, 105 P 223; Ashmore v. American 
Surety Co:, 78 Kan. 859,.99 P 1132; 
Van Tuyl v. Morrow, 17 Kan. 849, 
92 P 303; Modern Woodmen of Amer- 
ica v. Heath, 71 Kan. 148, 79 P 1091; 
Corum vy. Hubbara, 69 Kan. 608, 77 p 
530; Durand v. Higgins, 67 Kan. 110, 
72 P 567; Bonanza Lead Min. Co. v. 
Huff, 66 Kan. 786, 71 P 849; Atchison, 
ete, KR. Co. v. Dougan, 39) Ikan oisae 
17 P 811; Bennett v. Dunn, 27 Kan. 
194; McDermott v. Loftus, 27 Kan. 
68; Dowell v. Caruthers, 26 Kan. 720; 
Morell v. Massa, 1 Kan. 224; Kauter 
v. Entz, 8 Kan. A. 788, 61 P 818. 

Ky.—Collins v. Com., 155 Ky. 706, 
160 SW 252; Harris v. Caperton, 141 
Ky. 73, 132 SW 157; Barnett v. Wil- 
liams, 141 Ky. 33, 132 SW 148; Roe- 
mele v. Schmidt, 138 Ky. 336, 128 SW 
65; Nickell v. Nickell, 118 SW 966; 
Rush v. Handley, 97 SW 726, 30 KyL. 
170; Elizabethtown, etc, R. Co. v. 
Catlettsburg Water Co., 110 Ky. 175, 
61 SW 47, 22 KyL 1632; Boyle v. 
Stivers, 109 Ky. 253, 58 SW > 691; 
22 Kyl 193; Houston’ v. Ducker, 86 
Ky, 123, 5 Sw 421, 9 KyL 421. 

La.—Meyer Co. v. Vasquez, 129 La. 
632, 56 S 619; Reynolds v. Egan, 122 
La. 47, 47 S 371; In re Louisiana 
Driving, etc., Club, 120 La, 268, 45 S 
127; Brooks v. Smith, Ti Seaway 758, 
43S 399; Louisiana R,, etes (Co.shve 
Miller, 114 La. 59, 88 S 19; Crichton 
v. Webb Press Co., 107 La. 86, 31 S 
648; In re Corbera, ete., Furniture 
Co., 105 La. 119, 29 S 488; New Or- 
leans v. Crescent City R. Co., 41 La. 
Ann. 904, 6 S 719; Charles v. Board 
of Liquidation, 37 "La. Ann. 176; Un- 
tereiner -v. Miller, 29 La. Ann. 435; 
Landry v. Landry, 21 La. Ann. 142. 

Me.—In- re Mudgett, 103 Me. 367, 
es A 575; Carleton v. Lewis, 67 Me. 


Md.—Bradley v. Bradley, 123 Md. 
506, 91 A 685; Hoppe v. Byers, 60 Md. 
381; Powhatan Steamboat Co. v. Po- 
tomac Steamboat Co., 36 Md. 238. See 
Waleatson Vv. Ty dings, 94 Md. 358, 51 


Mass.—Emmons v. Alvord, 177 
Mass. 466, 59 NE 126; De Bang v. 
Scripture, 168 Mass. 91, 46 NE 406 
(exceptions; notice of filing); Elwell 
v. Dizer, 1 ‘Allen 484; Hager v. Com., 
4 Mass. 182. 

Mich.—Riley v. Detroit United R. 
Co., 163 Mich. 327, 128 NW 187; Kai- 
ser v. Wayne Cir. Judge, 162 "Mich. 
247, 127 NW 336, 922; Bliss v. Caille 
Bros. Co., 158 Mich. 212, 122 NW 543; 
In re Bright, 157 Mich, 220, 121 NW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ig 
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At term. In some jurisdictions an appeal, or an 
appeal from certain judgments, orders, or decrees, 
must be prayed and allowed or taken at the term 


749; Hopkins v. Crossley, 138 Mich. 
561, 101 NW 822; Carney v. Baldwin, 
95 Mich. 442, 54 NW 1081; Ellair v. 
Wayne Cir. Judge, 46 Mich. 496, 9 
NW 533; Moore v. Ellis, 18 Mich. 
WT. 

_ Minn.—Kearney v. Chicago, etc., R. 
Co., 101 Minn. 65, 111 NW 923; Koo- 
chiching Co. v. Franson, 91 Minn. 
404, 98 NW 98; Brown v. Cook Coun- 
ty, 82 Minn. 542, 85 NW 550. 

Miss.—Sowell v. Sowell, 101 Miss. 
623, 57 S 626; Turner v. Simmons, 99 
Miss. 28, 54 S 658; Smith v. Holi- 
field, 98 Miss. 649, 54 S 84; Wilson v. 
Pugh, 61 Miss. 449; Briscoe v. Plant- 
ers’ Bank, 11 Miss. 423. : 

Mo.—Sidwell v. Jett, 213 Mo. 601, 
112 SW 56; Hartzfeld v. Taylor, 207 
Mo. 236, 105° SW- 599; Crutsinger v. 
Missouri Pac. R. Co., 82 Mo. 64; Lo- 
Vell iv, Kansas City “So. R.=2Co., 121 
Mo. A. 466, 97 SW 193; Sater v. Hunt, 
75 Mo. A. 468. 

Mont.—Wilson v. Norris, 43 Mont. 
454, 117 P 100; Reynolds v. Fitzpat- 
rick, 40 Mont. 593, 107 P 902; Kauf- 
man v. Cooper, 38 Mont. 6, 98 P 504, 
1125; Hopkins v. Kitts, 37 Mont. 26, 
94 P 201; Warren v. Humble, 26 Mont. 
495, 68 P 851; Ramsey v. Burns, 24 
Montes 2e4.. Ol 7 29>, Welcome) Vv. 
Howell, 20 Mont. 42, 49 P 393. 

Nebr.—Chicago, etc., R. Co. v. Spo- 
rer, 72 Nebr. 372, 100 NW 813; Cox 
v. Parrotte, 59 Nebr. 701, 82 NW 7; 

lark v. McDowell, 58 Nebr. 593, 79 
NW 158; Smith v. Silver, 58 Nebr. 
429, 78 NW 725; Collins v. Omaha, 55 
Nebr. 208, 75 NW 557; Forbes v. Mo- 
reaty, 54 Nebr. 505, 74 NW _ 822; 
Hlogue v. Ogle, 51 Nebr. 223, 70 NW 
940; Sutton First Nat. Bank vy. Ash- 
ley, 4 Nebr. (Unoff.) 185, 93 NW 
685. 

Nev.—Paroni v. Simonsen, 34 Nev. 
26, 115 P 415; Twaddle v. Winters, 
29 Nev. 88, &5 P 280, 89 P 289; Rein- 
hardt v. Company D, First Brigade, 
Be Nev. 369, 47 PP 1979; Weinrich y. 
Porteus, 1® Nev. 102. 

N. H.—Rowell v. Conner, 57 N. H. 
323; Holt v. Smart, 46 N. H. 9. 

N. J.—Mackay v. Mackay, 91 A 316; 
Rogers v. Pennsylvania R. Co., 81 
Nd.) 40,78 A 664; State Council 
Jr. O. U. A. M. v. National Council 
ir Os Ut, Ac, NM... 69° A 975 | (time ain 


equity appeals); Franz-Milton Co. v. 


Hall, 73 N. J. L. 96, 62 A 269; Hill- 
yer v. Schenck, 15 N. J. Eq. 398; New- 
ark Plank-Road, ete., Co. v. Elmer, 
9_N. J: Eq:.754. ; 

N. Y.—Porter v._ International 
Bridge Co., 163 N. Y. 79, 57 NE 174; 
Voisin v. Commercial Mut. Ins. Co., 
123 N. Y. 120, 25 NE 325, 9 LRA 612 
[aff 56 Hun 215, 9 NYS 267]; Lane v. 
iWiheeler Ott IN. wey. - Lio NEY 796; 
Burch v. Newbury, 10 N. Y. 374; New 
York v. Schermerhorn, 1 N. Y. 423; 
King v. Platt, 2 Abb. Dec. 527, 3 Abb 
PrNS 174; McCall v. Moschowitz, 14 
Daly 16; Gersman v. Levy, 57 Misc. 
156, 108 NYS! 1107; Park v.. Regan, 
55 Misc. 235, 105 NYS 253; Ost v. 
Salmanowitz, 54 Misc. 547, 104 NYS 
849; Whitman v. Johnson, 10 Misc. 
730, 31 NYS 1009; Mason v. Jones, 
CodeRepNS 335; Deming v. Post, 1 
CodeRep 121; Muir v. Demaree, 9 
Wend. 449; Halsey v. Van Amringe, 4 
Paige 279. 

N. C.—Howe v. Hall, 128 N. C. 167, 
38 SE 734; Simmons v. Allison, 119 N. 
C. 556, 26 SE 171; Russell v. Hearne, 
AOMNG IC. SCI tS SHawliy Mucker. v- 
Inter-States L. Assoc., 112 N. C. 796, 
17 SE 532; Applewhite v. Fort, 85 N. 
COr.596. 

N. D.—Keogh v. Snow, 9 N. D. 458, 
83 NW 864; Stierlen v. Stierlen, 8 N. 
D. 297, 78 NW 990. 

Oh.—Layer v. Schaber, 57 Oh. St. 
234, 48 NE 939; Mannix vy. Purcell, 46 
Oh. St. 102, 19 NE 572, 15 AmSR 562, 
2 LRA 753; Edwards Mfg. Co. v. Ash- 
land Sheet Mill Co., 31 Oh. Cir. Ct. 414 


[3 C. J.-66] 


APPEAL AND ERROR 


(error to review order discharging 
order of attachment); Snell v. Cin- 
cinnaticst Rip Co:,.16:Oh» Cirk Cis633; 


700, 9 Oh. Cir. Dec. 264; Cowie Vv. 
Meyers, 10 OhS&Cp 91. 
Okl.—Milliken v. Nichols, 142 P 


1040; Malloy v. Johnson, 40 Okl. 454, 
139 P 310; Muskogee Electric Tract. 
Co. v. Howenstine, 40 Okl. 543, 138 
Pose, [89624 St (Clairgy. uf 
nagle; 357 Oklj7394, U131 Pe 17 Bue 
chanan v, Loving, 35 Okl. 207, 128 P 
499; Richardson y. Beidleman, 33 
Ok]. 470, 126 P 823; Richardson v. 
Beidleman, 23 Okl. 463, 126 P 818 [aff 
reh 126 P 816]; Reynolds v. Phipps, 
31 Okl. 788).123 P 1125; Ray v. Wade, 
31 Okl. 616, 122 P 169; Fairbanks- 
Morse v. Thurmond, 31 Ok]. 612, 122 
P 167; King v. Hockaday, 29 Okl. 194, 
148 P 256; Tishomingo Electric Light, 
CLC CO. Va Parris, 25 Ok) woes. e 
Tha? Palmer-Gregory Chiropractic 
College v. Hart, 26 Okl. 855, 110 P 
725; Bellamy v. Washita Valley Tel. 
Co., 25 Okl. 792, 108 P 389; Chouteau 
v. Chouteau, 25 Okl. 426, 106 P 854; 
Sumner v. Sherwood, 25 Okl. 70, 105 
P 642; Conner v. Tailor, 24 Okl. 704, 
104 P 65; John v. Paullin, 24 Okl. 
636, 104 P 365 [reh den 24 Okl. 642, 
106 P 8388]; Kiowa County School 
Dist No.- 39) Va Misher, 23) .OkKl 9) 99 
P 646; Buxton vy. Alton-Dawson Mer- 
Gantile Co: 2s: OK 287090) we els 
Hebeisen v. Hatchell, 17 Okl. 260, 87 
P 643; Herring v. Wiggins, 7 Okl. 
312, 54 P 483; Doorley v. Buford, etc., 
Mfg. Co., 5 Okl. 594, 49 P 936. 

Or.—Pringle Falls Power Co. v. 
Patterson, 65 Or. 474, 128 P 820, 132 
P 527; Quartz Gold Min. Co. v. Pat- 
terson,.53, Or 85, 96) Bo boi,” Joshua 
Hendy Mach. Works vy. Portland Sav. 
Bank; 24 Or. 60, 32. P 1036. 

Pa.—Jones v. Marion Coal Co., 227 
Pa. 509, 76 A 248; Barlott v. Forney, 
187 Pa. 301, 41 A 47; Providence 
Steam, etc., Co. v. Chase, 108 Pa. 319; 
American Soda Water Co. v. Taggart, 
46 Pa. Super. 123; Farrel v. Scranton 
R. Co., 27 Pa. Super. 127; In re Cres- 
eent. Tp. Road, 18 Pa. Super. 160; 
Pottsville Bank v. Cake, 12 Pa. Super. 
61; Lingerfield v. George, 10 Phila. 
80; Jones’ App., 11 WklyNC 554. 

Philippine—Pablo v. Adiarte, 15 
Philippine 638. 

R. J.—Angevine v. O’Mara, 35 R. I. 
2538, 86 A 558; Smith v. Whaley, 27 
Rel sh el Ast is. 

Bye C.—Weatherly v. Jackson, 3S. C. 

8. 

S. D.—Granger v. Roll, 6 S. D. 611, 
62 NW 970; Mouser v. Palmer, 2 S. 
D. 466, 50 NW 967. 

Tenn.—Brosnan v. Lancaster, 96 
SW 958; Jones v. Ducktown Sulphur, 
ete, 1Co.,n 109) MNenne Solis Wi ced 
Chester v. Foster, 90 Tenn. 515, 16 
SW 615; Smith v. Sprout, (Ch. A.) 58 
SW 376; Gamble v. Branch, (Ch. A.) 
52 SW 897. 

Tex.—Baumberger v. Allen. 101 
Tex. 352, 107 SW 526; Schleicher v. 
Runge, 90 Tex. 456, 39 SW 279; Pea- 
body v. Marks, 25 Tex. 19; State v. 
Kroner, 2 Tex. 492; Cleburne Nat. 
Bank v. Carper, 28 Tex. Civ. A. 334, 
67 SW 188; Western Union Tel. Co. 
v. Bedell, (Civ. A.) 57 SW 706. 

Utah.—Jones v. Evans, 39 Utah 291, 
116 P 333; Anderson vy. Halthusen 
Mercantile Co., 30 Utah 31, 83 P 560; 
Snow, Vv. Rich, 22; Utah, 123, 61 P 336; 
Ryan, ete., Cattle Co. v. Murdock, 8 
Utah 497, 33 P 136. Under. Rev. St 
(1898) § 3301, providing that an ap- 
peal may be taken within six months 
from the entry of a judgment or or- 
der appealed from, and § 3329, pro- 
viding that the time for doing cer- 
tain acts allowed by this code, not 
specifying the taking of appeals, may 
be extended by the court in which 
the action is pending, on good cause 
shown, ete., parties cannot by stipu- 
lation extend the time in which to 
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at which the judgment, order, or decree sought to 
be appealed from is entered.1? 
Rule of court. 


In some jurisdictions the time 


appeal. Anderson v. Halthusen Mer- 
cantile Cc., supra. 

Vt.—Goodsell v. Rutland-Canadian 
R. Co., 74 Vt. 206, 52 A 437 (excep- 
tions); West Derby v. Newport Cem- 
etery Assoc., 69 Vt. 166, 37 A. 2389; 
Robinson vy. Robinson, 32 Vt. 738. 

Va.—Adams v. Booker, 114 Va. 796, 
77 SE 611; Mason v. Mason, 97 Va. 
108, 338 SE 1015; Jordan v. Cunning- 
ham, 85 Va. 418, 7 SE 540; Frazier v. 
Brazier, 77 Va, ““W5s) Callaway wv. 
Harding, 23 Gratt. (64 Va.) 542; Tom- 
linson v. Dilliard, 8 Hen. & M. (13 
Va.) 199; White v. Jones, 4 Call (8 
Va.) 2538, 2 AmD 564; Gaskins v. 
Com:, 1'Call (5° Va.) 194 

Wash.—Stewart v. State Bd. of 
Medical Examiners, 62 Wash. 59, 112 
P 1106; McCausland v. Bailey, 51 
Wash. 183, 98 P 327; Harris v. Levy, 
39 Wash. 158, 81 P 550; Donison v. 
Spokane, 27 Wash. 317, 67 P 561; Hib- 
bard v. Delanty, 20 Wash. 539, 56 P 
34; Seattle, etc., R. Co. v. Simpson, 
19), Washe 628) 54.P" 29. 

W. Va.—Shumate v. Crockett, 43 W. 
Va. 491, 27 SE 240; Hoy v. Hughes, 27 
W. Va. 778; Farmers’ Bank v. Mont- 
gomery, 11 W. Va. 169. 

Wis.—Homestead Land Co. v. Save- 
Tangs lo Sei Walss: MO Oe microm ING eameeie or 
Haessly v. Secor, 135 Wis. 548, 116 
NW 175; Milwaukee Electric R., etc., 
Co. v. Bradley, 108 Wis. 467,84 NW 
870; Munk vy. Anderson, 94 Wis. 27, 
68 NW 407; Jarvis v. Hamilton, 387 
Wis. 87. 

Wyo.—Fremont Lodge No. 11 I. O. 
O. F. v. Fremont County, 131 P 62; 
Lobell v. Stock Oil Co., 19 Wyo. 170, 
115 P 69; Kuhn v. McKay, 6 Wyo. 
466, 46 P 853. 

Eng.—Austin Friars Steamship Co. 
v. Strack, [1906] 2 K. B. 499: White 
v. Witt, 5 ‘Ch. D. 589; Cummins’ vy. 
Herron, 4 Ch. D. 787; Trail v. Jack; 
son, 4 Ch. D. 7. 

Can.—Armour v. Onondaga Tp., 42 
Can. S. C.' 218; Barrett v. Klondyke, 
33 Can. S. C. 667; Colchester South v. 
Valad, 24) (Can. Ss 1C.. 62 7 mmine samen 
Clark, 21 Can. S. C. 656; In re Smart, 
L6sCan? Si Cr 396! 

2B. C.—Traders Nat. Bank vy. In- 
gram, 10 B. C. 442 (statute con- 
eae Tollemache v. Hobson, 5 B. 

Man.—Gray v. Manitoba, etc. R. 
Co., 11 Man. 261; Braun y. Davis, 9 
Man. 539. 

N. B.—Harrison v. Northern, etc., 
R. Co., 29 N. B. 560; Currier vy. Cros- 
by, 16 N. B. 610. 

Ont.—Rogers v. McFarland, 19 Ont. 
Toe 622, 14 OntWR 943, 16 AnnCas 

Que.—Séminairé de Québec v. Vi- 
net, 6 LCJur 138. The rule limiting 
the period of appeal to the privy 
council, although usually adhered to, 
is not imperative. The party com- 
plaining of delay should not himself 
be guilty of delay. If he has been 
he has no claim to be heard. The 
appeal may be allowed to proceed on 
sufficient cause shown. St. Louis v. 
St. Louis, 1 Moore P. C. 143, 12 Re- 
print 768. See also Merchants’ Bank 
v. Whitfield, 27 LCJur 1838; Allan v. 
Pree 3 Montri Q) Bs 322) 32 Gir 
Obs 

And see other cases infra § 1074. 

Appeal allowable in discretion of 
court; time of application and allow- 
ance see infra § 1091. 

18. Conn.—Dee vy. Ely, 2 Root 11. 
- I1J).—Bondurant v. Bondurant, 251 
Ill. 354, 96 NE 306; Finch v. Finch, 
111- Ill. A. 481; Marder v. Campbell 
Printing Press; _.ete;!..Co. 76, Til Ae 
431; Ehlert v. Security Deposit Co., 
72 Ill. A. 59; Fleet v. Gilbert, 66 Ill. 
A. 678. 

Ind.—Zimmerman §y. 
152 Ind. 199, 52 NE 992. 

Ky.—Connolly v. Davis, 112 Ky. 119, 
65 SW 340, 23 KyL 1403 (appeal from 
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for taking an appeal is regulated by rule of court." 
A party appealing or suing out a writ 
of error to review a judgment or decree against 


Laches. 


him within the statutory period 
barred by laches.’ 


From decision against right to judgment for want 
The Pennsylvania 
statute giving to a plaintiff an appeal from the de- 
cision of the court below against his right to a 
judgment for want of a sufficient affidavit of de- 
fense 1° is intended to prevent the delay of a trial, 
and such appeal must be taken before the trial 


of sufficient affidavit of defense. 


actually takes place.** 
[§ 1033] 
Change Time. 


2. Legislative Power to Prescribe or 
It has been expressly decided that 
the legislature has the power to prescribe and to 


APPEAL AND ERROR 


therefor is not 


[8§ 1032-1084 | 


view must be taken.1® 

[§ 1034] 3. Prospective and Retrospective Oper- 
ation of Statutes. 
the time for taking appeals or suing out writs of 
error and amending or repealing a previous statute 
is prospective merely or both prospective and retro- 
spective depends generally upon the intention of 
the legislature to be. determined on a construction 
of the particular statute.?® 
time for taking an appeal does not apply to pro- 
ceedings in which judgment has been previously 
rendered,?° unless the intention that it shall have 
a retrospective 
Whether a statute extending the time to appeal ap- 
plies to a case in which no appeal had been taken 
within the time limited by the law then existing 


Whether a statute prescribing 


A statute reducing the 


effect is plainly expressed.?! 


change the time within which proceedings for re- | has been variously decided. On the one hand such 


order concerning ferry or ferry 
rates); Louisville v. Muldoon, 43 SW 
867, 19 KyL 1386. ; 

La.—In re Corbera, etc., Furniture 
Co., 105 La. 119, 29. S 488. 

Mo.—Stavely v. Kunkel, 27 Mo, 422 
(appeal before clerk in* vacation dis- 
missed); Sater v. Hunt, 75 Mo. A. 
468. 

Tenn.—Douglas v. White, 1 Lea 201; 
Gamble v. Branch, (Ch. :.A.) 52 SW 
897. 

Time of application and allowance 
see infra § 1091. 

14. Chamberlain Transp. Co. v. 
South Pier Coal Co., 126 Fed. 165, 61 
CCA 109; Stephen v. Lewis, 62 Md. 
229; Detroit, etc., R. Co. v. Eaton Cir, 
Judge, 128 Mich. 495, 87 NW 641. 
Compare supra § 1031. 

_{a] Construction of statute. 
Comp. L. (1897) § 926, providing that, 
if an appeal be not prosecuted in 
such time as shall be prescribed by 
the “general rules of the court,” it 
shall be discontinued, does not mean 
rules made by the court having ju- 
risdiction of the cause, but rules 
made by the supreme court, under 
Const. art 6 § 5, giving that tribunal 
authority to regulate the practice of 
inferior courts. Detroit, etc., R. Co. 
v. Eaton Cir. Judge, 128 Mich, 495, 
87 NW 641. 

[b] “Without delay” required *by 
rule of court.—Clark v. State, 68 Md. 
Save Aree 

15. Chatterton yv. Chatterton, 231 
Ill. 449, 88 NE 161, 121 AmSR 339 
{aff' 132 Ill. A. 31]; Jefferson v. Cen- 
tury Sav. Bank, 143 Iowa 83, 120 NW 
808. And see infra § 1111. 

[a] The fact that a party did not 
appeal until the last day allowed, and 
did not file a supersedeas bond, did 
not deprive him of his right to a re- 
view as against a party who had com- 
plied therewith, but who might have 
appealed and protected himself 
against the performance. Jefferson v. 
Century Sav. Bank, 143 Iowa 83, 120 
NW 308. 

Act April 18, 1874 (P. L. 64). 


17. Kessler v. Perrong, 22 Pa. Su- 
per. 578. 
18. Ill.—Bondurant v. Bondurant, 


251 Ill. 324, 96 NE 306. 

Ind.—Smythe v. Boswell, 117 Ind. 
365, 20 NE 263. 

Mich.—Perkins _ v. 173 
Mich. 690, 140 NW 161. 

N. J.—Rogers v. Pennsylvania R. 
Co., 81 N. J. L. 40, 78 A 664; State 
Council J. O. U. A. M. v National 
Council J. O. U. A. M., 69 A 975. 

Oh.—The Schooner’ Marinda _ v. 
Dowlin, 4 Oh. St. 500. ; 

S. C.—Due West v. Fuller, 72 S. C. 
150, 51 SE 546 (statute requiring no- 
tice of appeal from a municipal court 
to be given within twenty-four hours 
after judgment). 

Va.—Gaskins v. Com. 1 Call (5 Va.) 
194. 

See also supra § 3. 

{a] But the legislature cannot so 
limit the time within which an ap- 


Perkins, 


peal shall be taken as to render it 
impracticable for parties to perfect 
their appeals within the time pre- 
seribed. Rankin v. Schofield, 70 Ark. 


83, 66 SW 197; O’Bannon vy. Ra- 
gan, 30 Ark. 181. 

19. U. S.—Lewis v. Sittel, 165 Fed. 
157, 91 CCA. -191. 


Ala.—Gray v. Strickland, 163 Ala. 
344, 50S 152; Montgomery-Moore Mfg. 
Co. v. Leith, 162 Ala. 246, 50 S 210; 
Page v. Matthews, 40 Ala. 547; Lewis 
v. Lindsay, 33 Ala. 304 [overr Green 
v. Maclin, 29 Ala. 695]. 

Ark.—State v. St. Louis, etc., R. 
Co., 92 Ark. 74, 122 SW 627; Rankin 
v. Schofield, 70 Ark. 83, 66 SW 197. 

Cal.—Melde v. Reynolds, 120 Cal. 
234, 52 P 491; Pedley v. Werdin, 7 
Cal. Unrep. Cas. 360, 99 P 975. 

Colo.—Hewitt v. Colorado Springs 
Co., 5 Colo. 184; Willoughby v. George, 
5 Colo. 80. 

Fla.—Sammis v. Bennett, 32 Fla. 
458, 14 S 90, 22 LRA 48. 

Ill.—George v. George, 250 Ill. 251, 
95 NE 167; McClure vy. Walker, 103 
Ill. 544; Schwartz v. Chicago, etc., 
R. Co., 166 Ill. A. 536; Karolinsky v. 
Chicago, 163 Ill. A. 33; Robinson v. 
Kraft, 154 Ill. A, 213, 221. 

Ind.—Evansville, etc., R. Co. v. Bar- 
bee, 74 Ind. 169; Lindley v. Darnall, 
24 Ind, A. 399, 56 NE 861. 

Kan.—Capell v. Dill, 81 Kan. 902 
mem, 105 P 224; Whitney v. Spring 
River Power Co., 81 Kan. 174, 105 
P 223; Kansas City v. Dore, 75 Kan. 
23, 88 P 539. 

Ky.—Saunders v. Moore, 14 Bush 
97; Moss v. Hall, 1 KyL 280. mh 


Minn.—Kerlinger v. Barnes, 
FeV aeiaset ia eta oe v. Barnett, 8 Nebr. 


Minn. 526. 


N. J.—Rogers v. Pennsylvania R. 
Co., 81 N. J. L. 40, 78 A 664: ‘State 
Council J. O. U. A. M. v. National 
Council J. O. U. A. M., 69 A 975. 

N. Y.—New York v. Schermerhorn, 
1 N. Y. 423; Bailey v. Kincaid, 57 Hun 
516, 11 NYS 294, 19 NYCivProec 232. 

N. D.—Wilson v. Kryger, 26 N. D. 
77, 148 NW 764, 51 LRANS 760. 

Oh.—Canaan Tp. v. Board of In- 
firmary Directors, 46 Oh. St. 694, 23 
NE 492; Lafferty v. Shinn, 88 Oh. St. 
46; Wade v. Kimberley, 5 Oh. Cir. 
Ct.33,,.3) Oh. Cir, Deets! 

Okl.—Bell v. Bearman, 37 Okl. 645, 
133 P 188; Lewis v. Kidd, 33 Okl. 628, 
127 P 257; Sipes v. Dickinson, 122 P 
216; Rolater v. Strain, 31 Okl. 58, 
1192 19922 

Or.—McCann vy. Burns, 136. P 659: 
Columbia City Land Co. v. Ruhl, 70 
Or. 246, 184 P 1035, 141 P 208. 

Pa.—Barlott v. Forney, 187 Pa. 301, 
41 A 47; Shelly v. Dampmann, 174 
Pa. 495, 34 A 124 [aff 1 Pa. Super. 


PST: 

Tenn.— Trim v. McPherson, 7 
Coldw. 15. 

Tex. Wright v. Hardie, 88 Tex. 
653, 32 SW 885; Story v. Runkle, 32 


Tex. 398; Compton y.-Ashley, (Civ. 
A.) 28 SW 924. 


Utah.—Boucofski v. Jacobsen, 36 
Utah 165, 104 P 117, 26 LRANS 898. 

Va.—Calloway v. Harding, 23 Gratt. 
(64 Va.) 542; Yarborough v. Deshazo, 
7 Gratt. (48 Va.) 374. 

Wash.—Rogers .v. Trumbull, 32 
Wash. 211, 73 P 381. (holding that the 
thirty-day period prescribed by L. 
[1903] c 59 § 4, for appeals to the 
supreme court began to run, as to a 
judgment previously rendered, only 
from the date the act itself took ef- 
fect, and not from the date of the 
judgment). 

Wis.—Sydnor v. Palmer, 32 Wis. 
406; Smith v. Packard, 12 Wis. 371. 

.See also supra § 50 et seq. 

[a] A saving clause (1) providing 
that “the limitation of time herein 
provided for as against any party en- 
titled to appeal from a sentence, or- 
der, judgment or decree theretofore 
entered shall not begin to run until 
that date, if but for this act the 
right of appeal would have extended 
after that date beyond the times 
herein prescribed’ was applied in Bar- 
lott v. Forney, 187 Pa. 301, 3038, 41 A 
47. (2) The provision of Sess. L. (1913) 
p 617, that, where the right of appeal 
existed at the time thee law went 
into effect, the time should be ex- 
tended sixty days, extends the time 
for taking an appeal which would 
have expired under the previous act 
seven days after the law went into 


effect. Walling v. La Follette, (Or.) 
134 P1192. 
[b] When a claim against an es- 


tate is filed in the clerk’s office, the 
suit is begun within the meaning of 
a proviso that the statute shall not 
affect pending suits or litigation. 
Lindley v. Darnall, 24 Ind. A. 399, 
56 NE 861. 

20. Ark.—Rankin v. Schofield, 70 
Ark. 83, 66 SW 197; O’Bannon y. Ra- 
gan, 30 Ark. 181. 

Cal.—Melde v. Reynolds, 120 Cal. 
234, 52 P 491; Pignaz v. Burnett, 119 
Calvatia se eeaee 

Ill.—Robinson v. Kraft, 154 Ill. A. 
213, 224. 
gaye eae v. Keller, 35 La. Ann. 

N. Y.—New York v. Schermerhorn, 
TON: Yen4233 

[a] A statute making interlocu- 
tory judgments appealable cannot be 
given a retrospective operation so as 
to cut off the right of appeal. Peck 
v. ‘Courtis, 31 ‘Cal, 207: 

21. Bailey v. Kincaid, 57 Hun 516, 
11 NYS 294, 19 NYCivProe 232; Rog- 
ore v. Trumbull, 32 Wash. 211, 73 P 

{a] In North Dakota L. (1913) c 
131 § 14, shortening the time of ap- 
peals from one year to six months, 
applies only to those judgments en- — 
tered, or notice of entry of which 
was served, less than six months 
prior to July 1, 19138, the date the 
act became effective, and hence from 
such judgments appeal must be 
taken within six months after such 
date, but as to all other judgments 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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a statute has been held to apply,22 while on the | 
other hand it is held that the right to plead the 


lapse of time is a vested right.?° 


[§ 1035] 4. Limitations Applicable to Particu- 
lar Actions or Proceedings, Judgments, Orders, or 
Whether or not a statute prescribing 
the time for taking and perfecting an appeal or 
proceeding in error applies to a particular action 
or proceeding, or to a particular judgment, order, 
or decree depends, of course, upon the terms of the 
statute and the nature of the action or proceed- 
ing, judgment, order, or decree, and is a question 
When a statute prescribes. a 
particular time for taking and perfecting an appeal 


Decrees.?4 


of construction.?° 


the old statute governs. Wilson v. 
Kryger, 26 N. D. 77, 143 NW 764, 51 
LRANS 760. 

22. Page v. Matthews, 40 Ala. 547. 
See also Wheeler’s App., 45 Conn. 306 
(holding that a special statute au- 
thorizing an appeal in a case in 
which no appeal had been taken with- 
in the time limited by the law then 
existing followed the legislative 
usage of the state). 

23. Beaupre v. Hoerr, 
366. 

[a] 
so held. 
Colo. 80. 

24. Computation of time and com- 
mencement of period of limitations 
see infra § 1043 et seq. 

25. See cases infra this note and 
following notes. y i 

[a] Construction and application 
of particular statutes see: 

Has Ue Suva Penats5: ULeS.1500) 
20 SCt 165, 44 L. ed. 251 (appeal from 
court of private land claims); Logan 
v. Goodwin, 101 Fed. 654, 41 CCA 573 
(construing Kansas statute). 

Ala.—Woodward Iron Co. v. Brown, 
167 Ala. 316, 52 S 829; Curtis v. Hunt, 
158 Ala. 78, 48 S 598. 

Colo.—Roseberry v. Valley Bldg., 
etc., Assoc., 35 Colo. 132, 83 P 637. 

Conn.—Wake v. Thoms, 78 Conn. 
14, 60 A 689. 

Ga.—Ansley v. Barlow, 103 Ga. 107, 
29 SE 596 (from county court to su- 
perior court). 

Ida.—Walker v. Elmore County, 16 
Ida. 696, 102 P 389 (appeal from in- 
ferior court not within Rev. Codes 

_§ 4807 subd 1); Latah County v. Has- 
further, 12 Ida. 797, 88 P 433. 

Til.— Haaren v. Miller, 139 Till. A. 
405; Gordon v. Sorg, 113 Ill. A. 522. 

Ind.—Hayes v. Shirk, 167 Ind. 569, 
78 NE 653; Hay v. McDaneld, 156 
Tid. 390, 59 NE 1064; State v. Banks, 
25 Ind. 495. 

Kan.—Shanks v. Pearson, 70 Kan. 
160, 78 P 446; Farmers’, etc., Bank v. 
Babcock Hardware Co., 56 P 1123. 

Ky.—Connolly v. Davis, 112 Ky. 
119, 65 SW 340, 23 KyL 1403 (appeal 
from order concerning ferry or ferry 
rates); Ditto v. Meade County Ct., 
14 Bush 213 (from order of court of 
levy and claims). 

io Sidwell v. Jett, 213 Mo. 601, 
112 SW 56; Hartgfeld v. Taylor, 207 
Mo. 236, 105 SW 599 (in both cases 
appeal from: county to circuit court). 

Mont.—State v. Silver Bow County 
Judicial Dist. Ct., 28 Mont. 227, 72 P 
613. 


N. J.—Rogers v. Pennsylvania R. 
Mou SL Ni wi. da. p40; 78) Al"66 4) (per 
sonal injury action); White v. White, 
6 J. Eq. 629, 47 A 628 (from 
final decree in suit respecting real 
estate, in which notice of lis pendens 
has been filed). 

N. Y.—Matter of Dingman, 66 App. 
Div. 228, 72 NYS 694. 

N. D.—King v. Hanson, 13 N. D. 
85, 99 NW 1085. r 

Oh.—State R. Comm. v. Hocking 
Valley R. Co., 75 Oh. St. 419, 87 NE 
548 (proceeding in error to review 
judgment in circuit court in action 
before railroad commission for illegal 
discrimination). 


13 Minn. 


On a writ of error it was also 
Willoughby v. George, 5 


APPEAL AND ERROR 


or decree, that 


cases.?7 


tered after final 


Tex.—Hamner v. Garrett, (Civ. A.) 

132 SW 951. 
_Vt.—St. § 1626, requiring excep- 
tions to be filed within a certain 
tim2, and which applied originally to 
final judgments only, was not en- 
larged so as to include interlocutory 
judgments by the change in the law 
allowing cases to go up before final 
judgment, especially as the passing 
up of a case on exceptions to an in- 
terlocutory judgment was left to the 
court’s discretion. Goodsell v. Rut- 
land-Canadian R. Co., 74 Vt. 206, 52 
A 437. And Acts (1898) No. 35, re- 
lating to vacation judgments by 
county courts, ete., § 4 of which pro- 
vides that the time within which ex- 
ceptions may be filed shall be com- 
puted from the day on which the 
judgment order is entered. etc., does 
not require exceptions to an interloc- 
utory judgment to be filed within any 
particular time. Goodsell v. Rutland- 
Canadian R. Co., supra. : 

Va.—Hess v. Hess, 108 Va. 483, 62 
SE 273; Southern R. Co. v.. Glenn, 
98 Va. 309, 36 SE 395. 

_ Wash.—Kath vy. Histogenetic Med- 
icine Co., 50 Wash. 454, 97 P 464. 

Can.—Grand Trunk R. Co. v. On- 
tario Dept. of Agriculture, 42 Can. 
S. C. 557 (mo limitation under Rail- 
way Act on a question of jurisdiction 
of Red board of railway commission- 
ers). 

Ont.—Rogers v. McFarland, 19 Ont. 
L. 622, 14 OntWR 943, 16 AnnCas 
476 (under mining act of 1908). 

[b] Judgments in tax foreclosure 

proceedings.—(1) (Pierce Code § 8698 
L. [1903] p 75 ¢ 59), relating to judg- 
ments in tax foreclosure proceedings, 
and requiring appeals to be taken to 
the supreme court within thirty days 
after judgment, applies to an equi- 
table action to vacate a tax foreclo- 
sure judgment, and that the suit was 
also to quiet title to the land in com- 
plainant was immaterial. McCausland 
v. Bailey, 51 Wash. 183, 98 P 327. 
(2) This statute applies not only to 
a judgment of foreclosure, but also 
to other judgments of final effect in 
the action, such as a judgment of dis- 
missal. Harris v. Levy, 39 Wash. 
158, 81 P 550, (3) But the statute 
does not apply to an ordinary suit 
in equity by one claiming to own the 
land to set aside a tax sale and can- 
cel a tax deed. Gould v. Knox, 53 
Wash. 248, 101 P 886. 
_ [ce] Distinguishing civil and crim- 
inal appeals.—An appeal from an or- 
der taxing costs to the prosecutor is 
governed by the criminal appeal stat- 
ute. State v. Hodgson, 79 lowa 462, 
44 NW 708; State v. Knapf, 61 Iowa 
522, 16 NW 590. 

26. Ala.—Curtis v. Hunt, 158 Ala. 
78, 48 S 598; Lide v. Park, 132 Ala. 
222, 31 S 360. 

Cal.—Byrne v. Hoag, 126 Cal. 288, 
58 P 688; Doyle v. Republic L. Ins. 
Co., 125 Cal. 15, 57 P 667; Prine v. 
Duncan, 7 Cal. Unrep. Cas. 330, 90 
12?) Sy@lek 

Ida.—Campbell y. Rexburg First 
Nat. Bank, 13 Ida. 95, 88 P 639; La- 
thah County v. Hasfurther, 12 Ida. 
797, 88 P 433; Mahoney v. Shoshone 
County, 8 Ida. 375, 69 P 108. 
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or proceeding in error in a particular action or pro- 
ceeding, or from or to a particular judgment, order, 


time must be observed in such 


cases.*° A special statute is not permissive, giving 
the defeated party the election to appeal within 
that time, or within the time prescribed by the 
general statute, but is usually intended to secure a 
prompt hearing and a final determination in such 
Thus statutes in various jurisdictions par- 
ticularly prescribe the time for appeal or error 
from or to interlocutory judgments, orders, or ‘de- 
crees;*5 judgments or decrees sustaining or over- 
ruling demurrers,?® or of dismissal;*° orders en- 


judgment ;*+ orders denying a new 


Ill.—Benjamin v. Chicago, etc., R. 
Co., 140 Ill. A. 312; Schindler v. Ed- 
wards, 134 Ill. A. 637 (both cases 
judgment of municipal court); Kerz 
v. Galena Water Co., 139 Ill. A. 598; 
Haaren v. Miller, 139 Ill. A. 405. 

Ind.—Lewis v. Neilson, 176 Ind. 
414, 96 NE 145; Webb v. Simpson, 105 
Ind. 327, 4 NE 900. 

Kan.—Sons & Daughters of Justice 
v. Swift, 73 Kan. 255, 84 P 984; Mod- 
ern Woodmen of America v. Heath, 
71 Kan. 148, 79 P 1091 (both cases 
judgment against fraternal benefit as- 
sociation). 

Mont.—Hopkins v. Kitts, 37 Mont. 
26, 94 P 201; Charles Schatzlein Paint 
Co. v. Passmore, 26 Mont. 500, 68 P 
1113; Morris v. McLaughlin, 25 Mont. 
151, 64 P 219; Welcome v. Howell, 20 
Mont. 42, 49 P 393 (all cases appeal 
from judgment rendered on appeal 
from inferior court). 

Nebr.—Sutton First Nat. Bank v. 
sone 4 Nebr. (Unoff.) 185, 938 NW 
68 


Nev.—Candler v. Washoe Lake Res- 
ervoir, etc., Co., 28 Nev. 151, 80 P 
751, 6 AnnCas 946, 28 Nev. 422, 82 
P 458 (appeal from judgment ren- 
dered on appeal from inferior court). 

Utah.—Hunsaker v. Harris, 37 
Utah 226, 109 P 1 (forcible entry and 
detainer). 

Wash.—Stewart v. State Bd. of 
Medical Examiners, 62 Wash. 59, 112 
P 1106 (proceedings on application 
for license to practice medicine). 

Wis.—HEllis v. Barron County, 120 
Wis. 390, 98 NW 2382. 

Man.—Wood v. Wood, 2 Man. 87 
(appeal from referee). 

And see cases in preceding and 
following notes. 

27. Brown v. Cook County, 82 
Minn, 542, 85 NW 550; Hunsaker v. 
Harris, 37 Utah 226, 109 P 1. 

28. Ala.—Lide v. Park, 132 Ala. 
222, 31'S 360. 

D. C.—Mitchell Min. Co. vy. Emig, 
35 App. 527. 

Fla.—Mitchell v. Mason, 61 Fla. 
692, 55 S 387; Futch v. Adams, 47 
Fla. 257, 36 S 575; Steenburg v. Rich- 
bourg, 45 Fla. 589, 33 S 521; Mattair 
v. Furchgott, 44 Fla. 620, 32 S 925. 

Miss.—Sowell v. Sowell, 101 Miss. 
623, 57 S 626. 

R. I.—Angevine v. O’Mara, 35 R. I. 
253, 86 A 558. 

Wash.—Kath v. Histogenetic Medi- 
cine Co., 50: Wash. 454, 97 P 464. 

Wis.—Haessly v. Secor, 1385 Wis. 
548, 116 NW 175. 

Effect of appeal as to intermediate 
orders or decrees see infra § 1037. 

29. Bickley v. Hays, 183 Ala. 506, 
62 S 767; Sewell v. Buyck, 168 Ala. 
5338, 53 S 279; Underwood vy. Under- 
wood, 162 Ala. 558, 50 S 305, 136 
AmSR 61; Blackburn v. Huber Mfg. 
Co., 185 Ala. 598, 33 S 160. 

30. Martin v. Kelly, 113 Ala. 577, 
ZLSeoe 

31. Brode v. Goslin, 158 Cal. 699, 
112 P 280 (order denying motion to 
vacate judgment); Doyle vy. Repub- 
lic) Levins!) Co: 6125 (Calin 5. 57), Pa6ey 
(holding that an order refusing a 
motion to vacate a default judgment 
and to permit defendant to answer to 
the merits is nota final judgment, but 
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trial,°? 


receivers;*° orders granting, 


an order made after final judgment, 
from which appeal is required by 
Code Civ. Proc. § 939 subd 3, to be 
taken within sixty days); Wells v. 
Anthony, 35 Cal. 696; Oliver v. Koo- 
tenai County, 13 Tda. Sle OME NEO Us 
Campbell v. Rexburg First Nat. 
Bank, 13 Ida. 95, 88 P 639 (order tax- 
ing costs). 

{a] An order discharging defend- 


ant from imprisonment under civil | 


process, although entered by a judge 
of another court, who is authorized 
by law to take jurisdiction of such 
proceedings, is a special order en- 
tered after final judgment in_ the 
same cause, and not an order made in 
an original special proceeding, and 
an appeal from such an order must 
be taken within the time limited for 
taking appeais from ‘a special order 
entered after final judgment.” Wells 
v. Anthony, 35 Cal. 696. 

[b] A writ of error to an order 
overruling a motion to set aside a 
default judgment on the ground that 
defendant was not served with sum- 
mons is not barred by the lapse of 
time since the rendition of the judg- 
ment, since the motion is in the na- 
ture of a bill to set aside a void 
judgment and not a motion after 
judgment reviewable under Code 
(Rev. St. [1908] § 4383). Balfe v. 
Rumsey; ete:, Co., 55 Colo, 97, 133 P 
417, AnnCas1914C 692. 

32. Ida.—Trull v. Modern Wood- 
men of America, 12 Ida. 318, 85 P 
1081, 10 AnnCas 53; McCrea v. Mc- 
Grew, 9 Ida. 382, 75 P 67. 

Iowa.—Powers v. Des Moines City 
R. Co., 115 NW 494. 

K <y.--Roemele v. Schmidt, 1388 Ky. 
336, 128 SW 55. 
O’Neal, 26 


Mont.—Threlkeld  v. 
Mont. 209, 66 P 940. 

N. D.—In this state the right to 
appeal from an order denying a mo- 
tion for a new trial is separate from 
the remedy afforded by an appeal 
from the judgment, and may be exer- 
cised after the time for appeal from 
the judgment has expired, providing 
the appeal is taken within the time 
limited for appeals from such orders. 
King v. Hanson, 13 N. D. 85, 99 NW 
1085. 

[a] An order denying a motion 
for a new trial is a final order within 
a statute providing that proceedings 
to review such an order shall be 
commenced. Clyde Milling, etc., Co., 
vs Buoy, 71 Kan’ 293.) 380-591: Os- 
borne v. Young, 28 Kan. 769. 

[b] Appeal from judgment and 
from order denying new trial.—(1) 
In South Dakota, where an appeal 
from an order denying a new trial 
is taken with an appeal from a judg- 
ment rendered before the order was 
made, the two constitute but one ap- 
peal, and the appeal from the order 
is not subject to dismissal, under 
Rev. Code Civ. Proc. § 442, providing 
that ‘‘the appeal to the Supreme 
Court must be taken within sixty 
days after written notice of the or- 
der shall have been given to the 
party appealing; every other appeal 
must be taken within two years after 
the judgment shall be perfected, by 
filing the judgment roll.” Peters v. 
Monn, (24 2Sy 4D 1605; 924 NW =i 535 
Northwestern Mortg. Trust Co. v. El- 
lis, 20 S. D. 543, 108 NW 22; McVay 
v. Bridgman, 17 S. D. 424, 97 NW 20. 
(2) Therefore the right to have the 
sufficiency of the evidence examined 
on an appeal from the judgment and 


or vacating a judgment and granting a new 
trial;°** orders or final orders in special proceed- 
ings;*+ judgments, orders, or decrees in probate 
proceedings, or from decisions in matters connected 
with a decedent’s estate;*° orders with respect to 
refusing, dissolving, 
or refusing to dissolve, an injunction;*" orders dis- 
charging an attachment or garnishment;** 
ments in cases of public or great general interest ;°° 


APPEAL AND ERROR 


judg- 
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| judgments in actions to forfeit land for nonpay- 
ment of taxes;*° judgments in proceedings on ap- 
peal from the action of county commissioners or 
other boards,*! ete. 
in particular actions or proceedings, not falling 
within any special statute, are governed by the gen- 
eral statute prescribing the time for appealing from 
judgments, orders, or decrees in an action or spe- 
cial proceeding.*? 


Judgments, orders, or decrees 


In applying the statutes it is 


order denying a new trial is not lost tie we v. Wiggins, 7 Okl. 312, 54 P 


by failing to.appeal within sixty 
days after receiving notice that the 
order denying a new trial has been 
entered. Northwestern Mortg. Trust 
Co. v. Ellis, supra. 

33. Hibbard v. Delanty, 20 Wash. 
539s 560P. 34, 

34. Koochiching Co. v. Franson, 91 
Minn. 404, 98 NW 98 (from final or- 
der affecting a substantial right, 
made in a special proceeding); Snell 
v., Cincinnati. St. (Ry CoyslevOh: "Cin: 
Ct. 633, 700, 9 Oh. Cir. Dec. 264 (hold- 
ing that a ruling on an application, 
under Rey. St. § 5033, which provides 
for the granting of a change of 
venue, where the opposite party is a 
corporation composed of more than 
fifty stockholders, on the filing of 
affidavits of bias of the trial judge, is 
within § 6707, providing that an or- 
der affecting a substantial right in a 
special proceeding must be appealed 
from within six months). 

35. Ala.—Curtis v. Hunt, 158 Ala. 
78, 48 S 598. 

Cal.—In re Brewer, 156 Cal. 89, 103 


P 486. 
Ill—Haaren y. Miller, 139 Ill. A. 
105 Ind: 


405. 

Ind.—Webb v. Simpson, 

3827, 4 NE 900 (holding that an ap- 
peal from a judgment rendered in 
proceedings commenced by petition to 
set aside a report made by an admin- 
istrator is governed by the Probate 
Procedure Act, and not by the gen- 
eral statutes regulating appeals); 
Rinehart v. Vail, 103 Ind. 159, 2 NE 
230; -Miller v. Carmichael, 98 Ind. 
236 (allowance of claim); Browning 
v. McCracken, 97 Ind. 279; Yearley v. 
Sharp, 96 Ind. 469. 

Mich.—In re Bright, 157 Mich. 220, 
121 NW 749. 

Mo.—Cisseil v. Cissell, 77 Mo. 371 
(appeal from proceedings by an ex- 
ecutor to settle guardianship ac- 
cones of his testator). 

N. Y.—Matter of Dingman, 66 App. 
Div. 228, 72 NYS 694 “(appeal from 
decree or order of surrogate court 
by a person who was not a party 
thereto; appeal by state comptroller 
from order as to transfer tax). 

R. I.—Smith v. Whaley, 27 R. I. 
P35, 61e Aval' 73; 

36. Coons v. Frost, 100 Till. A. 303; 
Lewis v. Neilson, 176 Ind. 414, 96 NE 
145; Hay v. McDaneld, 156 Ind, 390, 
59 NE 1064; Chicago ‘Horseshoe Co. 
v. Gostlin, 30 Ind. A. 504, 66 NE 514; 
Kerlin v. ’Bryceland Lumber Co., 134 
La. 463, 64 S 289; American- Trust Co. 
v. Crescent Ice ‘Co., 133 La. 247, 62 
S 664; In re Louisiana Driving, ete., 
Club, 120 la. 268, 45 S 127; Crichton 
v. Webb Press Co., 107 La. 86, 31 S 
648; Sutton First Nat. Bank v. Ash- 
ley, 4 Nebr. (Unoff.) 185, 93 NW 685 
(order appointing receiver). 

[a] “Final order in an action,” 
and not an order “with respect to a 
receivership.”—State vy. Silver Bow 
County Second Judicial Dist. Ct., 28 
Mont. 227, 72 P 613. 

37. Ill.—Kerz v. Galena Water Cox 
139 Ill. A. 598 (refusal to dissolve). 

Ind.—Shedd v. American Maize 
Products Co., 175 Ind. 86, 93 NE 447; 
Zimmerman v. Makepeace, 152 Ind. 
199, 52 NE 992. 

Kan.—Shanks_v. «Pearson, 70 Kan. 
160, 78 P 446; Marietta v. Standard 
Oil Cost GAD): si E47: 

Okl.—Reynolds v. Phipps, 31 Ok1. 
788, 123 P 1125; Pioneer Tel., etc., 
Co. v. Chelsea, 23 Okl. 720, 102 P 83; 


Siex. —Baumberger vy. Allen, 101 
Tex. 352, 107 SW 526; Clarendon Wa- 
terworks Co. v. Clarendon, (Civ. A.) 
157 SW 430; C. B. Livestock Co. v. 
Parrish, (Civ. A.) 127 SW 854. 

Wis.—Milwaukee Electric R., etc., 
ee v. Bradley, 108 Wis. 467, 84 NW 

{a] Texas; appeal from final judg- 
ment.—Acts 30th Leg. c 107 § 2, as 
amended by Acts 31st Leg. c 34 § 2, 
authorizing an appeal from an or- 
der granting, refusing, or dissoly- 
ing a temporary injunction, affords a 
speedy remedy by immediate appeal 
from such an order not previously al- 
lowed by law, irrespective of the finai 
determination on the merits, and an 
appeal from a final judgment dissolv- 
ing a preliminary injunction and dis- 
missing the suit is not affected there- 
by, but is regulated by the statute 
regulating appeals generally. Ham- 
ner v. Garrett, (Civ. A.) 132 SW 951. 

38. Farmers’, ete, State Bank v. 
Cox, 40 Okl. 307, 138 P 148; Kennedy 
Mercantile Co. v. Dobson, 40 Okl. 306, 
138 P 147; Ray v. Wade, 31 Okl. 616, . 
122 P 169; Smith v. Eldred, 31 Okl. 
352, 121. RP 195; Hobart First Nat, 
Bank v. Spink, 21 Okl. 468, 97 P 

fa] Discharging attachment.— 
Where a statute provides that if an 
appeal shall be perfected within five 
days after the expiration of the term 
at which judgment is rendered dis- 
charging an attachment, the attach- 
ment shall not be discharged, the at- 
tachment is discharged when an ap- 
peal is not perfected within such 
time; but the appeal will not be dis- 
missed, as the unsuccessful plaintiff 
has the right to test the correctness 
of the judgment of the lower court 
which pronounced the attachment 
wrongfully sued out, to the end that 
he may obtain a personal judgment. 
ee ei v. Powell, 68 Miss. 73, 8 

39. Akron v. Roth, 88 Oh. St. 456, 
103 NE 465 (holding that, since there 
is no prescribed limit of the time, of 
applying to the supreme court for an 
order directing the court of appeals 
to certify its record, a limitation of 
seventy days from any judgment 
hereafter rendered in a case of public 
interest is proper, and, in cases in 
which final judgment has been ren- 
dered since Jan. 1, 1913, application 
may be made at any time before Jan. 
Ly bois 

40. Collins v. Com., 155 Ky. 706, 
160 SW 252. 

41. Latah County v. Hasfurther, 
12 Ida. 797, 88 P 433; Brown v. Cook 
County, 82 Minn. 542, 85 NW 550. 

42. U. S.—Logan v. Goodwin, 101 
Fed. 654, 41 CCA 573. 

Ark.—Steele v. Scott, 104 Ark. 309; 
149 SW 341. 


Cal.—Los Angeles v. Los Angeles 
ik Water Co., 134 Cal. 121, 66 P 


7 Fa Baker v.. Edwards, 156 Ind. 
53, 59 NE 174; Roach v. Clark, 150 
Ind. 93, 48 NE 796, 65 AmSR 353; 
ayia Vv. Clark, 103 Ind. 591, 3 NE 

Mo.—Chapman 0 Yancey, 173 Mo. 
A. 132, 155 SW 108 

Mont.—State Vv. Mee Bow County 
Ape Dist. C€t., 28° Mont. 227, 72.2 

Okl.—Western Union Tel. Co. v.- 
Dobyns, 41 Okl. 403, 138 P 570. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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_ sometimes necessary to distinguish between orders 
and judgments,** and between interlocutory and 
final judgments, orders, or decrees.*# 

[§ 1036] 5. Limitation of Review of Particular 


Tex.—Hamner vy. Garrett, (Civ. A.) 
132 SW 951. 

{a] Allowances due on receiver- 
ship.—But an order in the form of a 
final judgment for the amount of al- 
lowances due on a receivership was 
held to fall within the meaning of 
“a final judgment in an action,’ and 
not to be an order ‘with respect to a 
receivership.” State v. Silver Bow 
County Second Judicial Dist. Ct., 28 
Mont. 227, 72:P 613. 

[b] Actions or proceedings in rela- 
tion to decedent’s estates or personal 
representatives.—Where the remedy 
sought by or against an estate is not 
provided by the Probate Procedure 
- Act, but must be enforced under the 

eivil code, the provisions of the civil 
eode relating to the time of taking 
an appeal will govern. Roach _ v. 
Clark, 150 Ina. 93, 48 NE 796, 65 AmS 
a 35 Harrison Nat. Bank y. Cul- 
Pet icon. 147 Ind. 611, 45 NE 657, 47 
NE 13; Mason v. Roll, 130 Ind. 260, 29 
NE 1135; Simmons yv. Beazel, 125 Ind. 
362, 25 NE 344; Koons v. Mellett, 121 
IML sD 85. tase NI DOD eles RA | YZoils 
Wright v. Manns, 111 Ind. 422, 12 NE 
160; Heller v. Clark, 103 Ind. 591, 3 
NE 844; Swindle v. State, 15 Ind. A. 
415, 44 NE 60; Merritt v. Straw, 6 
Ind. A. 360, 33 NE 657. See also Mc- 
Curdy v. Love, 97 Ind. 62. 

[ec] A suit making a collateral ai- 
tack on a mortgage given by an ad- 
ministrator under an order of court, 
treating the proceedings as a nullity, 
was not one in which the probate ju- 
risdiction' of the court was invoked 
or exercised, and the appeal was held 
to be properly taken under the gen- 
eral statute. Baker v. Edwards, 156 
ind. 53, 59 NE 174. 

[da] “When the death of plaintifé 
has occurred pending a civil suit, and 
a personal representative has been 
substituted, the time for taking an 
appeal is governed by the general 
statute, and not by a special statute 
limiting the time for appeal from a 
decision in any matter connected with 
a decedent’s estate. Heller v. Clark, 
103 Ind. 591, 3 NE 844. 

[e] An appeal from a judgment on 
an administrator’s bond, as to the 
time of taking and perfecting the ap- 
peal, is not governed by statutory 
provisions, under the act relating to 
the settlement of decedents’ estates, 
but by the general appeal statutes. 
The judgment must be a _ personal 
judgment, and cannot increase or di- 

‘minish the assets of the decedent’s 
estate. Rogers v. State, 26 Ind. A. 
144, 59 NE 334. 

[ft] An action against an executor 
on his promise to pay assessments 
for a street improvement levied 
against the land of his testator, con- 
tinued after his death, against his 
representative, as authorized by 
Burns Annot. St. (1901) § 272, is an 
ordinary action at law, and an ‘appeal 
from the judgment is regulated by §§ 
644, 645, authorizing appeals from 
final judgments if taken within one 
year, and not by §§ 2609, 2610, relat- 
ing to appeals from decisions grow- 
ing out of any matter connected with 
a decedent’s estate. Hayes v. Shirk, 
167 Ind. 569, 78 NE 653. 

43. Logan v. Goodwin, 101 Fed. 
€54, 41 CCA 573; Byrne v. Hoag, 126 
Cal. 283, 58 P 688; Bekins v. Dieterie, 
5) Cal. A. 586, 91 P 105; Koochiching 
Co. v. Franson, 91 Minn. 404, 98 NW 
98; Ellis v. Barron County, 120 Wis. 
390, 98 NW.. 232. 

{a] MTllustrations.—(1) Thus an or- 
der dismissing an appeal from a 
county board is within the statute 
limiting the time for taking appeals 
from orders, and not one regulating 
appeals from judgments. Ellis v. 
Barron County, 120 Wis. 390, 98 NW 
232. (2) And an order taken after 
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[§ 1037] 


judgment, directing the sale of the 
mortgaged premises to satisfy the 
amount that has fallen due on the 
note “since the rendering of the de- 
cree,” is governed by a provision re- 
lating to appeals from orders, and is 
not governed by the statutory limi- 
tation as to judgments. Byrne v. 
Hoag, 126 Cal. 283, 58 P 688. (3) A 
judgment “that the temporary in- 
junction heretofore issued herein to 
the sheriff of said county be and the 
same is hereby dissolved and va- 
cated” is not an order, within the 
meaning of Code Civ. Proc. § 939, pro- 
viding that appeals from certain or- 
ders and-interlocutory judgments 
may be taken within sixty days from 
their entry. Bekins v. Dieterle, 5 Cal. 
AS 15 S6, 91 © 105: 

44. Schwarz v. Barley, 142 Ala. 
439, 38 S 119;, Lide v. Park, 132 Ala. 
229. ca bites 360. (holding that a recital 
in a decree sustaining a demurrer to 
a bill in equity, that, on the failure 
of complainant to amend within a 
certain time, the bill shall stand ais- 
missed, is not a final decree dismiss- 
ing the bill, from which an appeal 
may be taken within a year, but is 
an interlocutory decree, from which 
an appeal must be taken within thir- 
ty days, as required by Code § 427); 
Martin ove telly, tie “Alar y5 776 eas 
337 (holding that a vacation decree, 
which recites ‘that the bill is with- 
out equity, and that it be dismissed,” 
and that ‘no allowance to amend is 
given,” is not within Code § 3612, 
providing that an appeal from a de- 
cree sustaining a motion to dismiss 
for want of equity must be taken 
within thirty days, but is a final de- 
cree, from which an appeal may be 
taken within one year [§ 3619]); Los 
Angeles v. Los Angeles City Water 
121, 66 P 198 (order set- 
tling receiver’s account in pending 


action a final judgment); Coons v. 
Frost, 100 Ill. A. 303; McQuillan v. 
Mc@uiliain ash. eRe tae ooo odiTeAG Ol 7 


(holding that the presence of an or- 
der for sale in a decree otherwise 
final will not make the decree inter- 
locutory, within Gen. L. [1909] ¢ 289 
§ 34, limiting the time for appeal 
when a sale of property is ordered 
by an interlocutory order or decree); 
Kath v. Histogenetic Medicine Co., 
50 Wash. 454, 97 P 464. 

[a] Appeal from dismissal of a 
cause may be taken within ninety 
days, the time allowed by L. (1895) 
p 81, for an appeal from a final judg- 
ment or order. Seattle, ete., R. Co. v. 
Simpson, 19 Wash. 628, 54 P 29. 

[b] A judgment granting a new 
trial is the final action of the court 
in the case, and an appeal therefrom 
is governed by the statute in regard 
to appeals from final judgments, and 
under Code § 2868, as amended by 
acts (1909) Sp. Sess. p 165, authoriz- 
ing appeals within twelve months, 
except where a different rule is pre- 
scribed, may be taken within that 


time. Woodward Iron Co. v. Brown, 
ia 316, 52 S 829. See infra § 
AUG 
[c] A decree which perpetuates an 


injunction restraining defendant from 
eutting timber alleged to belong to 
plaintiff, and which appoints a mas- 
ter to ascertain the damages, is an 
‘Snterlocutory decree,’ within Code 
(1906) § 35, providing that an appeal 
from an interlocutory decree must be 
applied for within ten days after the 
date thereof. Smith v. Holifield, 98 
Miss. 649, 54 S 84. 

45. See statutes of the several 
states; and infra this note. 

[a] Insufficiency of evidence.—(1) 
In California a statute provides that 
“an exception to the decision or ver- 
dict, on the ground that it is not sup- 
ported by the evidence, cannot be re- 
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The statutes sometimes preclude the re- 
view of particular questions unless the appeal is 
taken within a prescribed time.* 

6. Effect of Appeal as to Intermediate 


viewed on an appeal from the judg- 
ment, unless the appeal is taken with- 
in sixty days after the rendition of 
the judgment.” Code Civ. Proc. § 
939 subd 1. (2) And, under this stat- 
ute, where the appeal is not taken 
within sixty days, the sufficiency of 
the evidence ‘cannot be considered, 
but the appeal must be considered 
and determined on the judgment roll 
alone. In re College Hill Land As- 
soc., 157 Cal. 596, 108 P 681; Long v. 
Cramer Meat, etc., Co., 155 Cal. 402, 
101 P 297; Crandall v. Parks, 152''Cal: 
772, 98 P 1018; Hawley v. Harrington, 
E52) Cal. 188, (9:2) Ps i hendacueve 
Northwestern Mut. L. Ins. Co., 142 
Cal. 79; 75 P 665; Dodge vy. Carter, 
140 Cal. 663, 74 P 292; Sather Bank- 
ing Co. v. Arthur R. Briggs Co., 138 
Cal, 724, 72 P 352; Gilbert _v. Kelly, 
38, (Cal) 639" a7) tes 344" viene ave 
Heney, 130 Cal. 426, 62 P 616; Coonan 
v. Loewenthal, 129 Cal. 197, 61 P 
940; Wise v. Ballou, 129 Cal. 45, 61 
P 574; Reed v. Johnson, 127 Cal. 538, 
59 P 986; Wood v. Htiwanda Water 
Co;, 122 Cal. 152, “b49P 726 4 Clarke. 
Gridley, 49 Cal. 105; Peo. v. Jones, 7 
Cal. Unrep. Cas. 64, 70 P1063; Rhoads 
v. Gray, 5 Cal. Unrep. Cas. 664, 48 P 
971; Andrews v. Wheeler, 10 Cal. A. 
614, 103 P 144; California’ Packers 
Co. v. Merritt Fruit Co., 6 Cal. A. 507, 
92 P 509; In re Dellow, 1 Cali+A. 529% 
82 P 528. See also infra §§ 1054, 
1074. (3) But a judgment of dismis- 
sal without findings of fact and with- 
out an opportunity to the appellant 
lo prepare a record, as contemplated 
and required by Code Civ. Proc. §§ 
648, 677, is not ‘fan exception to the 
decision or verdict” within the above 
provision, and therefore the court, 
on appeal from such order of dismis- 
sal, is authorized to review the judg- 
ment on the evidence although the 
appeal is not taken within sixty days. 
Rickey Land, ete., Co. v. Glader, 153 
Cal. 179, 94 P 768. (4) Since, under 
this statute, an appeal from a judg- 
ment may be taken within six months 
after judgment entered, the effect of 
a failure to take such an appeal with- 
in sixty days is only to prevent a 
consideration of the sufficiency of the 
evidence to sustain the decision. 
Union Lumber Co. v. Sunset Road Oil 
Co, tlt Caley An 46020 ee iaaoe eae) 
This provision refers only to excep- 
tions to a decision on an issue of 
fact on the ground that it is not sup- 
ported by the evidence, and not to 
appeals from judgments sustaining 
demurrers to pleadings. _Campbell- 
Kawannanakoa vy. Campbell, 152 Cal. 
20192) P84 986): Alt van ‘appeal is 
taken within sixty days after entry 
of judgment, the bill of exceptions 
may be considered on the point that 
the evidence does not support the 
findings on which the judgment rests. 
Russell v. Banks, 11 Cal. A. 450, 105 
P 261. (7) In Idaho, under Rev. St. 
(1887) § 4807, the insufficiency of the 
evidence to support the decision can- 
not be considered on an appeal from 
the judgment, unless the appeal is 
taken within sixty days after its ren- 
dition. Haas v. Teters, 19 Ida. 182 

113 P 96; Walker v. Edmore County, 
16 Ida. 696, 102° P3893 White Vv; 
Whitcomb, 13 Ida. 490, 90 P 1080; 
Cunningham y. Stoner, 10 Ida. 549, 
79 P 228; Moe v. Harger,-10 Ida. 302, 
77 P 645; Brady v. Linehan, 5 Ida. 
(322-61 PR76L2 8) eButian appeal may 
be taken from an order denying a mo- 
tion for a new trial within sixty days 
after the order is made and entered 
in the minutes of the court, and filed 
with the clerk; and, where the ques- 
tion of the insufficiency of the evi- 
dence to support the verdict or de- 
cision is properly raised, it may be 
determined on an appeal from such 
order, although the appeal from the 
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Orders or Decrees. When a party is entitled to 
and obtains an appeal from either a final judgment 
or decree or an appealable interlocutory order or 
decree, such appeal will bring with it for review 
all preceding nonappealable decrees and orders from 
which have arisen any of the errors complained of 
in the judgment, order, or decree from which the 
appeal is taken, no matter how long they may have 
been made before the appeal was taken.4® But in 
some jurisdictions the appellate court has no au- 
thority to consider or review errors in any prior 
appealable order or decree which -was rendered more 
than the statutory time before the appeal was al- 
lowed.*7 It has been held in other jurisdictions, 
however, that, although the time for appealing 
from an interlocutory order or decree has expired 
so that an appeal cannot be taken therefrom, the 
order or decree may be reviewed on appeal from 
the final judgment.*® On appeal from interlocutory 
decrees, some of which were entered more than 
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the statutory period before entry of appeal, appel- 
lant may have reviewed the propriety of the de- 
crees entered within such period, but not that of 
those entered thereafter.*® . 
[§ 1038] 7. Successive Appeals;°° Effect of Dis- 
missal of First Appeal. After an appeal or pro- 


ceeding in error has been dismissed, either volun- 


tarily,°+ for having been taken prematurely,°? or for 
defects or want of prosecution,®® a second appeal 
may be taken if perfected within the time fixed by 
statute, but not otherwise.°* And under statutes 
providing that, when an appeal or proceeding in er- 
ror has been dismissed, another appeal may be 
taken, it has been decided that the second appeal 
must be taken within the statutory period.®> Where 
an appeal is void because prematurely taken before 
the judgment is complete, a second appeal may be 
taken within the statutory period after completion 
of the judgment.®* 

[§ 1039] 8. Cross Appeals or Proceedings in 


judgment is not taken within sixty 
days after its rendition. White v. 
Whitcomb, supra. (9) In Utah “final 
judgment,” as used in the constitu- 
tion of the state (art 8 § 9), means a 
judgment that has terminated the lit- 
igation between the parties in the 
court rendering it. When a motion 
for a new trial has been duly made, 
the judgment becomes final for the 
purposes of an appeal when it is 
overruled, and an appeal may be 
taken from such judgment within one 
year after the entry of such order, 
but an exception to the decision or 
verdict on the ground that it is not 
supported by the evidence cannot be 
reviewed on such appeal, unless taken 
within the sixty days next after the 
order overruling such motion. Watson 
v. Mayberry, 15 Utah 265, 49 P 479. 

46. Gvosdanovic v. Harris, 38 Okl. 
787, 184 P 28; Steenrod v. Wheeling, 
etc., R. Co., 25 W. Va. 133; Camden v. 
Haymond, 9 W. Va. 680. 

[a] On appeal from final decree.— 
In Florida L. (1893) ¢ 41380, provid- 
ing that “all appeals in chancery, 
whether from final decrees or from 
interlocutory orders or decrees, must 
be taken within six months$” does not 
affect the right given by Rev. St. § 
1457, to have interlocutory orders or 
decrees reviewed on appeal from a 
final decree. Jacksonville, ete, R., 
ete., Co. v. Broughton, 38 Fla. 139, 
158, 20 S 829. 

[b] In Oklahoma, where an ap- 
peal is begun within one year from 
the judgment, as prescribed by stat- 
ute, an assignment of-error complain- 
ing of the overruling of a demurrer 
to the petition is reviewable, although 
the demurrer was overruled more 
than one year before the appeal. 


Gvosdanovie v. Harris, 38 Okl. 787, 
134 P 28. 
47. Ala.—Hereford v. Hereford, 


134 Ala. 321, 32 S 651; Garry v. Jen- 
kins, 109 Ala. 471, 20 S 8. 

Cal.—Thomas y. Northwestern Mut. 
L. Ins.Co., 142 Cal. 79, 75 P 665.: 

Kan.—Hawkins v. Brown, 78 Kan. 
284, 97 P 479; Missouri, etc., R. Co. v. 
Murphy, 75 Kan. 707, 90 P 290; Corum 
v. Hubbard, 69 Kan. 608, 77 P 530; 
Kauter v. Entz, 8 Kan. A. 788, 61 P 818. 

Okl.—Reynolds v. Phipps, 31 OkIl. 
788,.123 RP) 1125; Holland wv.) Beaver, 
29 Okl. 115, 116. P 766, AnnCas1913A 
814 and note (in both cases, alleged 
error in sustaining demurrer to pe- 
tition, where petition in error is filed 
more than one year after the order 
sustaining the demurrer, cannot be 
considered, although proceedings are 
begun within one year from the judg- 
ment subsequently entered). 

W. Va.—Hoy v. Hughes, 27 W. Va. 
778; Buster v. Holland, 27 W. Va. 
510; Lloyd v. Kyle, 26 W. Va. 534; 
Farmers’ Bank v. Montgomery, 11 W. 
Va. 169. 


‘irreversible and conclusive. 


Wis.—Homestead Land Co. v. Save- 
land, 139 Wis. 663, 121 NW 892. 

[a] As to all matters preceding 
the date of entry of appealable de- 
crees, not appealed from within the 
time prescribed by statute, they are 
Tiernan 
v. Minghini, 28 W. Va. 314. 

[b] Even if distinct appealable 
rulings can be united in one appeal, 
the rulings made more than the stat- 
utory time prior to the prosecution 
of the appeal cannot be considered. 
Leinkauff v. Tuskaloosa Sale, etc., 
Co., 105 Ala. 328, 16 S 891. 

[c] An alleged error in overruling 
a demurrer is not an error of law oc- 
curring at the trial, and cannot be 
reviewed unless the petition in error 
is filed within one year from the en- 
try of judgment. Mechanics’ Sav. 
aa v. Harding, 65 Kan. 655, 70 P 

[d] Receivers.—Where an appeal 
was not taken from an order appoint- 
ing a receiver within thirty days, as 
allowed by Code § 429, an order de- 
nying a motion subsequently made 
to discharge the receiver, and in- 
crease the penalty of his bond, can- 
not be assigned as error. Hereford vy. 
Hereford, 134 Ala. 321, 32 S 651. 

[e] Where a petition in error is 
filed within one year from the date 
of overruling the motion for a new 
trial, but not within one year from 
the date of overruling the motion to 
quash the summons, the proceeding 
is in time for a review of all the rul- 
ings of the court below during the 
trial, and excepted to at the time, 
which were covered in the motion for 
new trial; but it is not in time to re- 
view any questions arising upon the 
motion to quash summons, as such 
motion is not a part of the trial, and 
therefore is not involved in or pre- 
served in the motion for a new trial. 
Buxton v. Alton-Dawson Mercantile 
Cones [Oki 28/79 Oise 9: 

48. Chicago Horse Shoe Co. v. 
Gostlin, 30 Ind. A. 504, 66 NE 514 
(order appointing or refusing to ap- 
point a receiver); Lesure Lumber Co. 
v. New York Mut. F. Ins. Co., 101 
Iowa 514, 70 NW 761; Palmer v. 
Rogers, 70 Iowa 381, 30 NW 645; 
Jones Mv, Chicaro, sete 7 Ra, COs) 50 
Iowa 68; Hess v. Hess, 108 Va. 483, 
62 SE 273; Southern R. Co. v. Glenn, 
98 Va. 309, 36 SE 395 (both cases 
holding that, although by Code § 3454, 
a party is given the right to appeal 
from certain interlocutory decrees, if 
he desires to do so, he is not bound 
to appeal from such decrees at the 
time they are rendered, but may do 
so at any time within a year after 
final decree has been rendered in the 
cause, provided all the other requi- 
sites for the appeal exist). 

49. Mitchell v. Mason, 61 Fla. 692, 
55 S 387; Futch v. Adams, 47 Fla. 


257, 36 S 575; Steenburg v. Richbourg, 
45 Fla. 589, 33. S 521;' Ray v. Mrank; 
44 Fla. 681, 32 S 925; Mattair v. 
Furchgott, 44 Fla. 620, 32 S 925. 

50. As to right to bring successive 
appeals see supra § 92. 


51. Groendyke v. Musgrave, 123 
Iowa 535, 99 NW 144. 

52. Stutsman vy. Sharpless, 125 
Iowa 335, 101 NW 105. 

3 U. S—Evans v. State Nat. 


53. b 
Bank, 134 U. S. 330, 10 SCt 493, 33 L. 
ed. 917; Sutherland v. Pearce, 186 
Fed. 787, 108 CCA 657. ‘ 

‘Cal.—Columbet v. Pacheco, 46 Cal. 
650; Bornheimer v. Baldwin, 42 Cal. 
27; Martinez v. Gallardo, 5 Cal. 155. 

Fla.—Gensler v. Florida R. Co., 14 
Fla. 41. 

Kan.—State v. McFarland, 38 Kan. 
664, 17 P 654. 

Wis.—Marshall v. Milwaukee, etc., 
R. Co., 20 Wis. 644. ty 

See Goodwin vy. Alexander, 105 La. 
658, 30 S 102. 

54, Ark.—State Bank v. Morris, 13 
Ark. 291. 

Cal.—Dooling v. Moore, 20 Cal. 141. 

Colo.—Hewitt v. Colorado Springs 
Co., 5 Colo. 184. 

Ind.—Long v. Emery, 49 Ind. 200. 

‘La.—Beaird v. Russ, 34 La. Ann. 
315; Knox v. Duplantier, 21 La. Ann. 
294; Hali v. Beggs, 17 La. Ann. 238. 

‘W. Va.—Middleton v. Selby, 19 W. 
Va. 167. 

[a] As to suspensive and devolu- 
tive appeals see State v. Baton 
Rouge, 35 La. Ann. 1108; Verges v. 
Gonzales, 33 La. Ann. 410; Bowie v. - 
Davis, 33 La. Ann. 345. 

[b] Res adjudicata.—Where an 
appeal is dismissed because all the 
parties interested in the judgment 
are not made parties to the appeal, 
and the same questions are again 
passed on by the district court be- 
tween the same parties in a judg- 
ment of homologation, more than a 
year having elapsed from the rendi- 
tion of the first judgment, it is res 
judicata of such questions, and no 
further appeal will lie. Gay v. Mar- 
rionneaux, 21 La. Ann. 288. 

55. Vordermark y. Wilkinson, 147 
Ind. 56, 46 NE 336; Beard v. Russ, 34 
La. Ann. 315; Griffing v. Bowmar, 3 
Rob. (La.) 112. But compare Ross v. 
Willet, 54 Oh. St. 150,:42 NE 697: 
Ex p. Roach, (Hil. T. 1872) Stevens 
N. B. Dig. 46. 

[a]. A statute allowing a second 
appeal, when an appeal has been dis- 
missed, does not have the effect to 
extend the right to appeal after the 
statutory limit, but is intended sim- 
ply to prevent the foreclosure of 
one’s right of appeal because of the 
dismissal of a former appeal. Voder- 
an v. Wilkinson, 147 Ind. 59, 446 NE 

56. 


Spencer v. Troutt, 133 Cal. 605, 
65) P 


1083. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1039-1043] 


Error.°* Cross appeals or proceedings in error 
must be taken and perfected within the time pre- 
seribed by statute, or they cannot be considered.®8 
Such appeals or proceedings in error must be prose- 
euted like other appeals or proceedings in error, 
and must be taken-and perfected within the time 
allowed for taking appeals or proceedings in error 
generally,°® unless they are governed by special 
statutes.® 

In Louisiana appellee cannot cross appeal after 
the appellant has perfected his appeal, his only 
remedy being by answer to the appeal,®! and the 
statute provides that, if the appellee ‘‘demands the 
reversal of any part of the judgment, or damages 
against the appellant, he shall file his answer at 
least three days before that fixed for the argu- 
ment. Otherwise, it shall not be received.’’® 

[§ 1040] 9. Appeal against Codefendant. Where 
a defendant fails to perfect an appeal from a judg- 
ment against him in favor of a codefendant, he 
cannot, on an appeal by plaintiff wherein both de- 


‘fendants are appellees, assign error as against his 


codefendant.®* 

[§ 1041] 10. Appeals by Different Parties. In 
some jurisdictions statutes provide that parties 
whose interests are similarly affected by any judg- 
ment or order appealed from may join in the notice 
of appeal, and that any one of such parties who has 
not joined in the notice may, within a certain time 
after the notice is given or served, serve an inde- 
pendent notice of like appeal or join in the appeal 
already taken, and the limitation as to time in such 
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by an entry on the records of the 


57. See also supra § 106. : . 
58. U S.—Ferrar v. Churchill, 135]court of appeals, 
U. S. 609, 10 SCt 771, 34 L. ed. 246; 


Hilton v. Dickinson, 108 U. S. 165, 2| pending appeal, 


granting of a cross appeal only in a 
and not after the 


(Se Cog.) 108 


a statute is jurisdictional.®¢ 

[§ 1042] 11. Effect of Becoming Party After 
Judgment or Order. The time within which an ap- 
peal must be taken is not extended in favor of one 
who becomes a party to the action after the rendi- 
tion or entry of the judgment or order appealed 
from.®> But where a ereditor moves to quash an 


attachment on the property of his debtor because 


of an alleged interest therein, limitations as to his 
right to appeal begin to run from the overruling 
of his motion, and not from the overruling of a 
prior motion to which he ‘was not a party.®%° 

[§ 1043] 12. Commencement of Period of Limi- 
tation and Computation of Time—a. In General. 
The time when the period of limitation for taking 
and perfecting an appeal or proceeding in error 
commences depends upon the terms of the statute, 
and varies in the different jurisdictions, and in 
some cases in the same jurisdiction in the case of 
different proceedings, judgments, or decrees. Thus, 
it may commence from the rendition or the entry 
of the final judgment, or of the particular judg- 
ment, order, or decree appealed from,®* from the 
end of the term at which the judgment, order, or 
decree is rendered or made,®* or from service of 
notice or a copy of the judgment, order, or decree 
appealed from.® 

Computation of time.“° The time within which 
an appeal is required to be taken is computed by 
excluding the first day, the day on which the judg- 
ment was rendered or entered, and by including 
the last day, the day on which the appeal was 


Kan.—Smith County v. Labore, 87 
Kan. 480, 15 P 577. 
‘ Md.—Cailvert v. Williams, 34 Md. 
72. 


authorizes the 


SCt 424, 27 L. ed. 688. 

Ala.—Alexander v. Bates, 127 Ala. 
328, 28 S 415. ; 

Kan.—Durand y. Higgins, 67 Kan. 
210,72 P 567. 

Miss.—Reed v. Yazoo, etc., R. Co., 
94 Miss. 639, 47 S 670. 

Okl.—Wails v. Farrington, 27 OKI. 
754, 116 P 428, 35 LRANS 1174. 

Can.—Bulmer v. Reg., 23 Can. S. C. 
488. 

[a] Where a judgment non ob- 
stante veredicto is reversed, the ap- 
pellee cannot appeal from a judgment 
entered on the remand or on matters 
arising at the original trial. Howe 
v. Hall, 128 N. C. 167, 38 SE 734. 

59. U. S.—Farrar v. Churchill, 135 
U. S. 609, 10 SCt 771, 34 L. ed. 246; 
Dakota Bldg., ete., Assoc. v. Logan, 
66 Fed. 827, 14 CCA 133. 

Ark.—Beidler v. Beidler, 
318, 74 SW 13. 

Oh.—Mannix v. Purcell, 46 Oh. St. 
bes 19 NE 572, 15 AmSR 562, 2 LRA 
7153. 

Okl.—Wails v. Farrington, 27 Okl. 
754, 116 P 428, 35 LRANS 1174. 

Pa.—In re Pittsburg Wagon Works, 
204 Pa. 435,-54 Av 359. 

{a] Notwithstanding an appeal 
has been taken by the other party, 
a party must take his appeal within 
the statutory time. In re Pittsburg 
Wagon Works, 204 Pa. 435, 54 A 359. 

60. Richmond Second Nat. Bank v. 
Vitzpatrick, 111 Ky. 228, 63 SW 459, 
23 KyL 610,.62 LRA 599; Elizabeth- 
town, etc., R. Co. v. Catlettsburg Wa- 
ter),Co;, 110) Ky. 175,61 (SW 47, 22 
KyL 1632 (holding that the limita- 
tion of two years applicable to origi- 
nal appeals does not apply to a cross 
appeal which, under Civ. Code Pr. § 
755, may be granted at any time be- 
fore trial of the appeal). Compare 
Chamberlain v. Berry, 56 SW 659, 22 
KyL 44. 

[a] After determination of origi- 
‘mal appeal.—Ky. Civ. Code § 1755, 
providing that the appellee may ob- 
tain a cross appeal before the trial 


71 Ark. 


original appeal has been heard and 
finally determined. Patrick v. 
Fletcher, 149 Ky. 730, 149 SW 1008. 

61. Williams vy. Zengel, 117 La. 
614, 42 S 157. 

62. City Nat. Bank v. Walker, 130 
La. 810, 811, 58 S 580 (holding that, 
under this statute, the answer to an 
appeal asking for an amendment of 
the judgment comes too late when 
filed after the day on which the case 
is first fixed for argument). 

63. Cleburne Nat. Bank vy. Carper, 
28 Tex. Civ. A. 334, 67 SW 188. Sée 
also Anderson y. Silliman, 92 Tex. 
560, 50 SW 576. 

64 Griffith v. Seattle Nat. Bank 
Bldg. Co., 16 Wash. 329, 47 P 749. 

65. Thomas v. Dumas, 30 Ala. 83; 
Boykin v. Kernochan, 24 Ala. 697; 
Binford v. Binford, 22 Ala. 682; Mc- 
Kinnon v. Wolfenden, 78 Wis. 237, 47 


NW 436. 
66. Elkins Nat. Bank v. Simmons, 
57 W. Va. 1, 49 SE 893. 


See infra §§ 1044 et seq. 
See infra § 1060. 

See infra § 1061 et seq. 

See also Time [38 Cyc 306]. 

- U. S—Smith v. Gale, 137 U. 
S. 577, 110 SCtI1355.1345 Ini ed.792: 
Credit Co. v. Arkansas Cent. R. Co., 
128° U. Si 2587.9) SC 107; 32 LL. “ed. 


448. 
Ala.—Field v. Gamble, 47 Ala. 443; 
81 


Cawlfield v. Brown, 45 Ala. 552. 

Ark.—Connerly y. Dickinson, 
Ark. 258, 99 SW 82; Swisher v. Hine, 
10 Ark. 497. 

Fla.—Simmons vy. Hanne, 50 Fla. 
267, 39 S 77, 7 AnnCas 322; Crawford 
v. Feder, 27 Fla. 523, 8 S 642. 

Ind.—Wright v. Manns, 111 Ind. 
422, 12 NE 160; Lange v. Lammier, 
12 NE 160 [overr 11 NE 33]; Hursh 
v. Hursh, 99 Ind.°500; Kinney v. 
Heuring, 42 Ind. A. 263, 85 NE 369; 
Hoeger v. Citizens’ St. R. Co., 35 Ind. 
A. 289, 73 NE 1095. 

Iowa.—Ritchey v. Fisher, 85 Iowa 
560, 52 NW 505; Carleton v. Bying- 
ton, 16 Iowa 588. 


Mo.—Deere v. Hucht, 32 Mo. A. 153; 
Semple, etc., Co. v. Thomas, 10 Mo. 
A. 457; Bailey v. Lubke, 8 Mo. A. 57. 

Nebr.—Chapman v. Allen, 33 Nebr. 
129, 49 NW 926; Glore v. Hare, 4 
Nebr, 131. 

N. Y.—Young v. Whitcomb, 46 
Barb. 615; Gallit v. Finch, 24 HowPr 
193; Connell v. Moulton, 3 Den. 12; 
EXx p. Dean, 2 Cow. 605, 14 AmD 521. 

N. C.—Turrentine v. Richmond, 
ete, R. 'Co., 92 N: O,, 642. 

Oh.—Oehler v. Walsh, 28 Oh. Cir. 
Ct. 446. 

Pa.—Harker v. Addis, 4 Pa. 515; 
Hge’s App., 2 Watts 283; Thomas v. 
Premium Loan Assoc., 3 Phila. 425. 

Tenn.—Carson v. Love, 8 Yerg. 214. 

Tex.—Ramirez v. McClane, 50 Tex. 
598; Lubbock v. Cook, 49 Tex. 96. 

Wash.—Hewitt v. Root, 31 Wash. 
3125) 01) 2) 102k: 

Wis.—Bennett v. Keehn, 67 Wis. 
154, 29 NW 207, 30 NW 112. 

[a] Contra.—But in Kentucky the 
day on which judgment was rendered 
must be included. lLykins v. Steele, 
76 SW 39, 25 Kyl 536; Edwards v. 
Logan, 69 SW 800, 24 Kyl 678; 
Frankfort v. Farmers’ Bank, 105 Ky. 
811, 49 SW 811, 20 KyL 1635 [rev 
reh 47 SW 872, 20 KyL 889]; Chiles 
v. Smith, 13 B. Mon. 460 [overr Smith 
v. Cassity, 9 B. Mon. 192, 48 AmD 
420];. Greer v. Spencer, 3 Kyl 469. 
In Wood v. Com., 11 Bush 220, 221, 
the court said: “The rule, as laid 
down in Chiles v. Smith, 13 B. Mon. 
(Ky.) 460, is that when the computa- 
tion is to be made from an act done 
the day on which the act was done- 
must be included; because, since 
there is no fraction in a day, the act 
relates to the first moment of the 
day on which it was done. But when 
the computation is to be from the 
day itself, and not from the act done, 
then the day on which the act was 
done must be excluded.” 

{b] A three-year statute was com- 
plied with when the judgment was 
rendered on May 25, 1867, and the 
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taken.7* Fractions of a day are not regarded.7* 

Sundays and holidays. Sundays?‘ and legal holi- 
days *® occurring within the time are not excluded, 
but in most jurisdictions, if the last day or the last 
two days fall on such nonjudicial day or days they 
are not counted.*® 


Calendar or ‘‘court days.’’ The days contem- 


plated by the statute are calendar days, and not, 
court ~ 


days on which the court is in session, or ‘‘ 


days,’’ as they are commonly ealled.”* 

Months. Where it is provided that an appeal is 
to be taken within a month or a certain number of 
months, calendar, and not lunar, months are meant,’® 
and calendar months are to be computed by reckon- 
ing from a given day to a day of a corresponding 
number, where there is one.’® 

In leap year the twenty-eighth and twenty-ninth 
days of February are counted as distinct days un- 
less a statute requires them to be considered as 
one day.®° 

Where a writ of certiorari is required to perfect 
an appeal, the time an application for a writ is 
pending in the appellate court must be deducted.*+ 

Change of period of limitation.** Upon the sub- 
stitution of a new term of. limitation for taking an 
appeal or writ of error, the time which elapsed un- 
der the former law will be counted in the ratio that 
it bears to the whole period and the time of the 
new term will be computed upon the basis of the 
ratio that the unexpired term under the old law 
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Oe 
bears to the whole term.%? 


At the time order is made. A statute requiring 
an appeal from an order to be taken ‘‘at the time’ 
the order is made is not construed literally as mean- 
ing simultaneously with, but as meaning within 
such reasonable time as may be necessary to do the 
act required, so that_the precise period or time thus 
required must vary according to cireumstanées.®4 

From time when appeal might first have been 
granted by trial court. It has been held, under a 
statute providing that an appeal shall not be 
granted except within two years next after the right 
to appeal first’ accrued, that the computation of the 
two years must be made from the time at which the 
appeal might first have been granted by the trial 
court, and not from the time it might first have 
been granted by the clerk of the court of appeals.®> 

Deduction of time application for appeal is pend- 
ing. In Pennsylvania the time during which an ap- 
pleation for an appeal is pending in the supreme 
court is to be deducted from the time limited for 
the perfection of an appeal by the statute providing 
that an appeal from the superior court to the su- 
preme court must be taken and perfected within 
three months from the entry of the judgment.®® 
And in Virginia the time between the presentation 
of a petition for appeal and the date of the order 
granting the appeal must be excluded from the one 
year given appellant within which to perfect an 
appeal.®* 


transcript was filed May 24, 1870.|8 S Pe a ass v. Moulton, 3 Den.|no statute or act excluding any of 


Crawford v. Prairie Creek Ditching | (N. Y 
Assoc., 44 Ind. 361. 74. 


Ala. 489. La. 
267, 39 S77, 7 AnnCas 322; Crawford 


them, it is certainly not the province 


. S.—Johnson y. Meyers, 54] of the court to extend the time fixed 
72, Ala.—Walker v. Walker, 42/ Fed. 417, 4 CCA 399 


by excluding the last, the first, or 


; State v. Judge Div. B Civ.|any intermediate Sunday or holiday. 
Fla.—Simmons v. Hanne, 50, Fla. | Dist. Ct., 104 La. 472,,29 S 18. 


Alderman vy. Phelps, 15 Mass. 225; 


Mo.—Diesing v. Reilly, 77 Mo. A.| Ex p. Dodge, 7 Cow. (N. Y.) 147. 


v. Feder, 27 Fla. 523, 8 S 642. 

Ind.—Faure v. U. S. Express Co., 
98° Ind. 48; Hoeger v. Citizens’ St. 
R. Go., 35 Ind: A: 289, 73 NE 1095: 

Iowa.—Ritchey vy. Fisher, 85 Iowa 
560, 52 NW 505; Carleton v. Bying- 
ton, 16 Iowa 588. 

Kan.—Smith County v. Labore, 37 
Kean acelo. bolas 

Mo.—Deere v. Hucht, 32 Mo. A. 
153; Semple, etc., Co. v. Thomas, 10 
Mo. A. 457; Bailey v. Lubke, 8 Mo. 
AGO: 

Nebr.—Chapman v. Allen, 33 Nebr. 
129, 49 NW 926. 

Pa.—Harker v. Addis, 4 Pa. 515. 

Wash.—Hewitt v. Root, 31 Wash. 
SLA ey Gl ped Bas UC27a Bs Y 

fa] This and the preceding rule 
are declared by statute in some 
states, and where so declared are, of 
course, closely followed. Boyett v. 
Frankfort Chair Co., 152 Ala. 317, 44 
S 546; Wright v. Manns, 111 Ind. 422, 
12 NE 160; Hursh v. Hursh, 99 Ind. 
500; Glasscock v. Boyer, 50 Ind. 391; 
Byers v. Hickman, 36 Ind. 359; Noble 
v. Murphy, 27 Ind. 502; Faure v. U. 
S. Express Co., 23 Ind. 48; Swift v. 
Tousey, 5 Ind. 196; Hathaway v. 
Hathaway, 2 Ind. 5138; Ritchey v. 
Fisher, 85 Iowa 560, 52 NW 505; 
Carothers v. Wheeler, 1 Or. 194; Rog- 
ers v. Trumbull, 32 Wash. 211, 73 P 
381; Hewitt v. Root, 31 Wash. 312, 71 
P 1021; Spokane Falls v. Browne, 3 
Wash: 84, 27 P 1077; Williams v. 
Lane, 87 Wis. 152, 58 NW 77; Ben- 
nett v. Keehn, 67 Wis. 154, 29 NW 
207, 80 NW 112; Milwaukee County 
v. Pabst, 64 Wis. 244, 25 NW 11; 
Buckstaff v. Hanville, 14 Wis. 77 (but 
the statute applies only to cases 
where the time in the statute “is ex- 
pressed in days’). 

[b] Where citation on appeal shall 
be served a certain number of days 
previous to the first day of the term 
of the appellate court, the rule ap- 
plies. Crawford v. Feder, 27 Fla. 
523, 8 S 642. 

73. Crawford v. Feder, 27 Fla. 523, 


450. 

N. Y.—Lucia vy. Omel, 46 App. Div. 
200, 61 NYS 659. 

Pa.—Harker -v. Addis, 4 Pa. 515; 
In_re Goswiler, 3 Penr. & W. 200. ' 

R. I.—West v. West, 20 .R. I. 464, 
40 A 6. 

15a) St. Claini vy. a @onlons 12.PApp: 
eric 161; Diesing v. Reilly, 77 Mo. 

o 


76. Cal.—In re Rose, 63 Cal. 346. 

Ind.—Kinney v. Heuring, 42 Ind. 
A. 263, 85 NE 369. 

wowa.—Ritchey v. Fisher, 85 Iowa 
550, 52 NW 505. 

La.—Gueringer v. His Creditors, 33 
La. Ann. 1279. 

Mo.—Jordan vy. Chicago, ete, R. 
Co., 92 Mo. A. 84; Diesing v. Reilly, 
77 Mo. A. 450. 

N. Y.—Lucia v. Omel, 46 App. Div. 
200, 61 NYS 659 (holding that, where 
the day on which the limit for ap- 
peal would ordinarily have expired, 
and the days following were made 
days of general thanksgiving and 
public holidays, and the day follow- 
ing such holidays was Sunday, the 
limit for appeal did not expire until 
the Monday following). 

Pa.—Harker v. Addis, 4 Pa. 515. 

R. I.—West v. West, 46 A 44. 

Man.—Bank of British North Amer- 
ica v. Munro, 9 Man. 151. 

[a] Contra.—Johnson vy. Meyers, 
54 Fed. 417, 418, 4 CCA 899 (where 
the court said: ‘Where the time lim- 
ited for the performance of an act is 
less than seven days, where the unit 
of its measurement is the day, and 
there is reason to suppose that jurid- 
ical days were intended by a stat- 
ute or act of congress, there is rea- 
sonable ground for the holding that 
Sundays and legal holidays falling 
within such time should be excluded. 
Thayer v. Felt, 4 Pick. (Mass.) 354; 
Rex v. Hlkins, 4 Burr. 2130, 98 Re- 
print 110; Hales v. Owen, 2 Salk. 625, 
91 Reprint 529. But where the time 
limited is such that one or more Sun- 
days must fall within it, and there is 


Moreover, where the unit of measure- 
ment of the time limited is not the 
day, but is the month or year, there 
is still less reason to hold that any 
day that falls within the month or 
year can be excluded by the court’); 
Simmons v. Hanne, 50 Fla. 267, 39 S 
77, 7 AnnCas 322 and note; Drake v. 
Andrews, 2 Mich. 203; Patterson v. 
Gallitzin Bldg., etc.,; Assoc., 23 Pa. 
Super. 54 (labor day). 

77. Long v. Hawkins, 178 Mo. 103, 
RUS Wee Tae 

78. Simmons v. Hanne, 50 Fla. 267, 
39 S 77, 7 AnnCas 322; Avery v. Pix- 
ley, 4 Mass. 460; Hunt v. Holden, 2 
Mass. 168. 

79. Parkhill v. Brighton, 61 Iowa 
103,,15 NW 853. 

80. Helpenstine v. Vincennes Nat. 
Bank, 65 Ind. 582, 32 AmR 86 and 
note [overr Swift v. Tousey, 5 Ind. 
196]; Harker v. Addis, 4 Pa. 515. 

81. Platt-Barber Co. v. Groves, 
193 Pa. 475, 44 A 571. 

82. See supra § 1033. 

83. Odum v..Garner, 86 Tex. 374, 
25 SW 18. 

[a] In North Carolina, if the time 
for appeal is changed, a notice of 
appeal given under the new statutory 
term is sufficient, although judgment 
was taken before the enactment. 
wee v. Scott, 104 N. C. 481, 10 SE 

84. Michigan Cent. R. Co. v. North- 
ern Indiana R. Co., 3 Ind. 239 (hold- 
ing, under such a statute, that an 
appeal taken within two days after 
an order of injunction was granted 
was, under the circumstances of the 
case, to be deemed taken at the time 
of granting the order). 

85. Frankfort v. Farmers’ Bank of 
Kentucky, 105 Ky. 811, 49 SW 811, 20 
KyL 1635 [rev reh 47 SW 872, 20 
KyL 889]. 

86. Platt-Barber Co. v. Groves, 
193 Pa. 475, 44 A 571 (construing the 
act of May 19,.1897 [P. L. 67] § 4). 

87. Adams v. Booker, 114 Va. 796, 
77 SE 611. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 1044] b. Gompleteness or Finality of De- 
Statutes of limitation pre- 
seribing the time for taking appeals or proceedings 
in error begin to run from, and only from, the ren- 
dition or entry of the final judgment, order, or de- 
eree,** unless a statute allows or requires an appeal 
or proceeding in error to be taken from an inter- 


cision—(1) In General. 


88. U. S—Coe v. East, ete, R. 
Co, 85 Med, 489, /-29. CCA: 292. And 
ssee Cherokee Nation v. Whitmire, 
oon Ws S> £08) 32) SCt -2007°56 I. ed! 
70. 

Ala.—Woodward Iron Co. v. Brown, 
167 Ala. 316, 52 S 829; Kirkland v. 
Mills, 1388 Ala. 192, 35 S 40; Alexan- 
der v. Bates, 127 Ala. 328, 28 S 415; 
Aas Varese ive: A538: VACA Te M21 S 
Ark.—Young v. Rose, 80 Ark. 513, 
98 SW 3:70 (holding that a decree 
which settles the rights of the par- 
ties and leaves nothing to the master 
but a statement of an account on a 
basis fixed by the decree is a final 
judgment, and, on an appeal there- 
from, taken more than a year after 
rendition, will be treated as the law 
of the case, although the judgment 
confirming the report of the master 
was entered less than a year prior to 
the appeal, Kirby Dig. § 1199, limit- 
ing appeals to one year from the time 
of rendition of judgment); Smith v. 
Yell, 4 Ark. 293. 

Cal.—Ferris v. Baker, 127 Cal. 520, 
59 P 937; Doyle v. Republic L. Ins. 
Go, 125 Call 15) 50 _P) 667. 

Conn.—Hart v. Farchau, 83 Conn. 
316, 76 A 292; Finch v. Ives, 24 Conn. 
387, 

Ga.—Johnson v. Porter, 115 Ga. 401, 
41 SE 644; Ellis v. Almand, 115 Ga. 
333, 41 SE 642; Southern R. Co. v. 
Glenn, 98 Ga. 309, 36 SE 395; Fouché 
+. Harison, 78 Ga. 359, 3 SE 330. 

Ida.—Dahtstrom v. Featherstone, 
ts ida: 19; 110" P- 243° 

Tll.—Sale v. Fike, 54 Ill. 292; Avery 
v. Babcock, 35 Illy 175; Freish v. 
Spaulding, 146 Ill. A. 228; Schindler 
v. Edwards, 134 Ill. A. 637 (under the 
Municipal Court Act). 

Iowa.—Farmers’, etc. Bank v. 
Rock Creek School Tp., 118 Iowa 540, 
92 NW 676; Baird v. Omaha, etc., R. 
Co., 111 Iowa 627, 82 NW 1020 (hold- 
ing that where, in an action involy- 
ing a money demand, a finding is 
made for plaintiff, and commission- 
ers are appointed to ascertain the 
amount due, the time within which 
appeal may be taken will be com- 
puted from the date of the commis- 
sSioners’ report, the judgment not be- 


ing final until such report is re- 


ceived); Meredith v. Peterson, 108 
Towa 55219 NW (3515 (Carter v- 
Davidson; 73 Iowa 45, 34 NW_ 603; 
McMurray v. Day, 70 Iowa 671, 28 
NW 476. 

Kan.—Blackwood v. Shaffer, 44 


Kan. 273, 24 P 423. 

Ky.—Gentry v. Walker, 93 Ky. 405, 
20 SW 291, 14 KyL 351. 

La:—Abrams v. Jay, 16 La. Ann. 
373. 

Md.—Wrightson vy. Tydings, 94 Md. 
358, 51 A 44; Davis v. Gemmell, 73 
Md. 530, 21 A 712. 

Mich.—Hopkins v. Crossley, 132 
Mich. 612, 96 NW 499 [rev_reh 138 


Mich. 561, 101 NW 822]; Teller v. 
Willis, 12 Mich. 384. 
Minn.—Billison vy. Lardner, 67 


Minn. 35, 69 NW 477. 

Mo.—Chouteau v. Nuckols, 33 Mo. 
148; Schwab Clothing Co. v. St. Louis, 
Sie. he Co. Ti Mo. AL 241. See, Wall 
vy. Continental Casualty Co., 111 Mo. 
A. 504, 86 SW 491. 

Mont.—State v. Silver Bow County 
Judicial Dist. Ct., 28 Mont. 227, 72 P 
613. 


Nebr.—Omaha First Nat. Bank v. 
Cooper, 89 Nebr. 632, 131 NW _ 958; 
Shold v. Van Treeck, 82 Nebr. 99, 117 

113: 
X®. M.—U. S. v. Gwyn, 4 N. M. 635, 
42 P 167. 
N. Y.—Lee v. Tillotson, 4 Hill 27. 
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hie ia ae v. Whitney, 31 Oh. St. 
oo. 
Or.—Watkins vy. Mason, 11 Or. 72, 
P%524) 


4 

Pa.—Rively v. Media, etc., Electric 
1a Oops Ry 1st WE WA, WOO Laluiaie lve 
Philadelphia, ete, R: Co. 224 Pa. 
610, 73 A 970; Hinnershitz v. United 
MPractyiCOn. 206) base Oils bb Asal! 

R. IL.—MecQuillan vy. McQuillan, 35 
R. I. 373, 87 A 167 (holding that a de- 
eree in partition finally determining 
the rights of the parties, providing in 
full for the relief by sale found nec- 
essary, and at most requiring merely 
some supplemental order for its en- 
forcement, so that if it is affirmed 
there will be no further action for 
the superior court to take, except to 
fix the commissioner’s compensation 
and approve his report when he has 
performed his duties, as prescribed in 
the decree, is final, as regards time 
for appeal). 

Tenn.—Smith v. Sprout, (Ch. A.) 
58 SW 376. 

Tex.—Martin v. Crow, 28 Tex. 613. 

Utah.—Jones v. Evans, 39 Utah 
291, 116 P 333; Henderson vy. Barnes, 
27 Utah 348, 75 P 759. 

Va.—Smith y. Pyrites Min., etc., 
Co., 101 Va. 301, 48 SE 564; Trammell 
v. Ashworth, 99 Va. 646, 39 SE 593; 
Southern R. Co. v. Glenn, 98 Va. 309, 
386 SE 395 (holding that a decree 
merely holding that the court has 
power to allow the trustee compen- 
sation for services in addition to that 
provided for in the deed of trust, or 
one approving and confirming a re- 
port settling the accounts of the per- 
sonal representatives of a deceased 
trustee, and ascertaining the balance 
due from decedent’s estate to the 
trust estate, without judgment 
against him for the same, or making 
any other disposition of it, or with- 
out dismissing the case as to him, 
is not a final decree, but an inter- 
locutory one, which need not be ap- 
pealed from until after final decree); 
Home Bldg., ete., Co. v. London, 98 
Va. 152, 35 SE 362 (dismissal of bill 
a final decree). 

Wash.—Leary v. Terr., 3 Wash. T. 
13, 13 P 665. 

W. Va.—Cresap v. Cresap, 54 W. 
Va. 581, 46 SH 582; Kearfott v. Dan- 
dridge, 45° W. Va. 673, 31 SE 947 
(holding that a decree providing for 
the distribution and payment of 
money is final, within Code [1891] c 
135 § 1, so as to be subject to limi- 
tations relating to appeals); Rader 
v. Adamson, 37 W. Va. 582, 16 SH 808. 

B. C.—Bole v. Roe, 13 B. C. 215, 7 
WestLR 160. 

Ont.—Freed v. Orr, 6 Ont. A. 690; 
In re Allan, 10 Ont. 110 (tax assess- 
ment proceedings). See Wallace v. 
Bath, 7 Ont. L. 542, 3 OntWR 426. 

See Smett v. Sullivan, 7 Mass. 342. 

And see cases infra § 1050 et seq. 

Effect of statute changing statute 
of limitations see supra § 1034. 

[a] Reservation of questions for 
further directions.—Where a decree 
is made at a hearing of the cause, 
but certain questions are reserved 
for further directions, the time with- 
in which an appeal must be brought 
runs from the making of the decree 
on further directions and not from 
that on the hearing. Freed v. Orr, 
6 Ont. A. 690. 

[b] Decree overruling motion to 
quash attachment.—Although a de- 
cree overruling a motion to quash an 
attachment is an appealable inter- 
locutory decree, it does not preclude 
a renewal of the motion at the same 
or a subsequent term before final de- 
cree, and where, in a suit in which 


loeutory judgment, order, or decree.®? 
risdictions it is held that, even though a party may 
be allowed by statute to appeal from an interlocu- 
tory or intermediate order or decree, he is not bound 
to do so, but may properly wait until final judg- 
ment is rendered, and then appeal within the statu- 
tory time thereafter.°° 
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In some ju- 


The question as to what 


an attachment is sued out, some of 
defendants appear and move to quash 
the attachment, and their motion is 
overruled, a creditor who afterward 
files a petition under the statute dis- 
puting the validity of the attach- 
ment, and stating a claim to or in- 
terest in the property attached, and 
who is made a formal party, has the 
right to move to quash the attach- 
ment, and the statute of limitations 
as to his right to appeal does not be- 
gin to run until the date of the de- 
cree overruling his motion. Elkins 
Nat. Bank v. Simmons, 57 W. Va. 1, 
49 SE 893. 

[ec] FEoreclosure.—-(1) In respect 
to the time allowed for taking an 
appeal or filing a bill of review a 
final decree of foreclosure and sale 
takes effect from the date of its en- 
try, and not from the date of ap- 
pointment of a master to make the 
sale. Duncan vy. Atlantic, ete., R. Co., 
88 Fed. 840, 4 Hughes 125. (2) The 
decree in a suit for foreclosure of a 
mortgage, and for subrogation of 
complainant to the rights of other 
mortgagees, whose debts he had paid, 
that he is entitled to the relief asked, 
and ordering the register to hold a 
reference to ascertain and report the 
amount due on the mortgages, and 
what is a reasonable attorney’s fee 
for foreclosure, is a final decree, 
from which appeal may be taken 
within twelve months, so that, that 
time having elapsed after its rendi- 
tion before appeal from the decree 
confirming the report of the register, 
and directing distribution thereunder, 
its rendition cannot be assigned as 
error on such appeal. Kirkland v. 
Mills, 138 Ala. 192, 35 S 40. 

[d] Specific performance.—A de- 
cree finding the existence of a con- 
tract to convey entitling the pur- 
chaser to specific performance is 
such a final decree that no assign- 
ment of error can be considered on 
an appeal taken after the time for 
appeal from final decrees. Gainer y. 
Jones, 176 Ala. 408, 58 S 288. 

[e] A decree overruling exceptions 
to an auditor’s report and confirming 
the same is a final decree from which 
an appeal must be taken within six 
months, and such time is not extend- 
ed by exceptions which are subse- 
quently quashed. Groff v. City Sav. 
Fund, etc., Co., 38 Pa. Super. 567. 

[f] Conditional order for new 
trial not appealable until compliance 
with condition see Swanson vy. An- 
drus, 84 Minn. 168, 87 NW _ 363, 88 
NW 252. See also supra § 261. 

[g] Order fixing compensation of 
receiver see State v. Silver Bow 
County Judicial Dist. Ct., 28 Mont. 
227, 72 P 613. 

89. Lehman y. Hinton, 44 W. Va. 
1, 29 SE 984; Buster v. Holland, 27 
W. Va. 510; Lloyd v. Kyle, 26 W. Va. 
534. See supra § 256 et seq. 

[a] Order appointing receiver.— 
Under Act (1898) No. 159 p 312 rela- 
tive to proceedings for the appoint- 
ment of receivers, it is not contem- 
plated that on such an application 
the courts shall render two judg- 
ments, one recognizing necessity for 
such appointment, and the other mak- 
ing the appointment; and, where two 
such orders are made, they must be 
read together as constituting one 
judgment so that an appeal there- 
from is on time if taken within the 
time fixed for appeal from the order 
appointing the receiver. Oil City Iron- 


works v. Pelican Oil, etc., Co., 115 
La. 265, 38 S 987. 
90. Neustadter v. Doust, 13 Ida. 


617, 92 P 978 (holding that, where 
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constitutes a final judgment, order, or decree has 
been fully considered in treating of the appealabil- 
ity of judgments, orders, or decrees.°? 

[§ 1045] (2) Final Judgment or Decree as to 
One Party or One Branch of Litigation. But 
where there is a final judgment or decree as to any 
one of the parties or any distinet branch of litiga- 
tion, so that nothing remains to be adjudged as to 
that party or to that branch of the litigation, the 
appeal must in some jurisdictions be taken within 
the prescribed time after rendition or entry of such 
judgment or decree, or the right of appeal will be 
lost.°? 

Garnishment. Where a contest as to the lability 
of a garnishee is an action distinct from the main 
action between plaintiff and defendant, and plain- 
tiff is entitled to a separate trial thereon, resulting 
in a separate judgment, the time for appeal or writ 
of error to review such judgment runs from its 
date, and not from the date of the judgment be- 
tween plaintiff and defendant.°* 

[§ 1046] (8) Intervention. The time for appeal 
by interveners commences to run from the time the 
complaint in intervention is stricken out or dis- 
missed, and not from the time of the judgment be- 
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seeks to intervene in an action after an entry of 
the void judgment, and his petition for intervention 
is dismissed, the time for appealing dates from the | 
dismissal of his petition, and not from the date of 
the void judgment.®® But it has been held that 
where an intervener’s petition claiming certain 
notes which are ‘attached is dismissed, and subse- 
quently the cause is heard on the original com- 
plaint, and decree is entered directing a sale of the 
notes, an appeal by the intervener is properly taken 
after the latter decree, since the decree was not 
final at the time the intervention was dismissed.?® 

[§ 1047] (4) Effect of Amendment or Modifica- 
tion.?’ The general rule as to the running of the 
statute of limitations holds good when a judgment 
is amended or modified in particulars not chang- 
ing its character;°° but where the modification or 
amendment is in’some material matter, the statute 
begins to run from the time of the modification or 
amendment.®? 

Modification upon motion for new trial is in ef- 
fect the rendition of a new judgment, and a party 
desiring to have it reviewed may appeal at any time 
within one year after its modification.1 

[§ 1048] (5) Taxation of Costs. In some juris- 
dictions a judgment or an order determining the 


tween the original parties.°* And where a party 


an order is made dissolving an in- 
junction and sustaining a demurrer, 
and plaintiff refuses or neglects to 
amend, and thereafter the court en- 
ters a judgment of dismissal, and 
plaintiff appeals from the judgment 
within one year after its entry, and 
more than sixty days after the entry 
of the first order, the appeal from 
the judgment is within time and will 
be considered on its merits, but the 
appellate court will not review the 
action of the court in dissolving the 
injunction); Farmers’, etc., Bank v. 
Rock Creek School Tp., 118 Iowa 540, 
92 NW 676 (holding that, where de- 
fendant’s demurrer was sustained 
with leave to amend, and on a later 
day the court vacated the part of the 
order permitting the amendment, en- 
tered plaintiff’s election to stand on 
the petition, dismissed the cause, and 
gave judgment against plaintiff for 
costs, plaintiff, although entitled un- 
der the statute to appeal from the 
first order, was not bound to do so, 
but could wait until the final judg- 
ment and appeal within six months 
thereafter); Southern R. Co. v. Glenn, 
98 Va. 309, 36 SE 395. 

[a] Contra.—Buster v. Holland, 27 
W. Va. 510 (holding that, as a de- 
eree ordering the sale of a defend- 
ant’s land is appealable under Code 
ec 135 § 7 subd 7, no error in such de- 
cree could be reviewed, unless the pe- 
tition for the appeal was presented 
within the time fixed by statute after 
the decree was rendered, even though 
such decree was not a final decree 
and a final decree was subsequently 
rendered, and an appeal was properly 
obtained from it, if the error in 
this final decree arose solely from 
errors in such decree of sale followed 
in the final decree). See also Leah- 
man v. Hinton, 44 W. Va. 1, 29 SE 984 
(holding that a decree ascertaining 
and fixing the amounts and priorities 
of liens on real estate, and providing 
for sale thereof by special commis- 
sioner unless such liens are paid by 
a future day mentioned in the de- 
eree, is appealable, and can only be 
corrected on appeal or bill of review 
taken or filed. within the time pre- 
scribed by statute); Lloyd 
26 W. Va. 534. 

{[b] Where two orders are ren- 
dered involving the merits an appeal 
is in time, if taken after giving of 
the final decision. Small vy. Usher, 77 
SC. 112,'57 SE 623: 

91. See supra § 256 et seq. 


v. Kyle, 


92. Ellis v. Almand; 115 Ga. 333, 
41 SE 642; Simpson vy. Downs, 26 S. 
C. Eq. 421; Smith v. Pyrites Min., etc., 
Co., 101 Va. 301, 43 SE 564 (hold- 
ing that, where a bill was filed by a 
stockholder for the appointment of a 
receiver and a sale of assets, and 
after the appointment of the receiver 
but before the sale was ordered, the 
stockholder filed an additional bill, 
alleging that since the filing of the 
original bill he had entered into a 
contract with certain persons, where- 
by he was to buy up the property, 
and that they were to have an op- 
tion on a half thereof; that subse- 
quently the stock which he did not 
himself own had been purchased by 
an agent of such persons; and the 
prayer was that they be made to 
perform their contract, and that he 
be held liable for all resulting dam- 
ages, and no relief was asked against 
any of defendants in the original bill, 
the two bills had no necessary con- 
nection with each other, and there- 
fore a decree sustaining a demurrer 
to the latter was final, and by fail- 
ing to take an appeal within a year 
as provided by statute the right to 
appeal was lost). But see Ragle v. 
Dedman, 45 Ind. A. 693, 91 NE 615 
(holding that, where on Jan. 9, 1909, 
a suit was dismissed on demurrer as 
to all defendants except one, an ap- 
peal granted and the cause continued 
as to the remaining defendant, and 
was dismissed as to him on March 26, 
1909, the cause was still pending in 
the trial court up to the latter date, 
and therefore an appeal filed within 
a year from that date was in time). 
See also supra §§ 259, 278-280. 

[a] Nonsuit as to some defend- 
ants.—Where there are two or more 
defendants, and plaintiff is nonsuited 
as to any number of them less than 
all, he may at once except, and bring 
the case to the supreme court on er- 
ror, and he must do so within the 
time prescribed by law for assigning 
error upon a final judgment. John- 
son v. Porter, 115 Ga. 401, 41 SE 644: 
Ellis v. Almand, 115 Ga. 333, 41 SE 


642. 
93. Logan v. Goodwin, 104 Fed. 
490, 43 CCA 658 (construing Kan. 


Gen. St. [1897] c 95 § 288, providing 
that proceedings against a garnishee 
shall be deemed an action by plaintiff 
against the garnishee and. defendant, 
and that all the provisions for en- 
forcing judgment shall be applicable 
thereto). 


94. More v. More, 6 Cal. Unrep. 
Casi78. 2.53 Pel Oe 

95. Shold v. Van Treeck, 82 Nebr. 
99D TLTENW -113: 

96. Bradshaw v. Georgia L. & T. 
Co., (Tenn: Ch, A.) 59 SW 785. 

97. Time of amendment as time 
of rendition or entry see infra § 1058. 

98. Ala.—Alabama Coal, ete., Co. 
v. State, 54 Ala. 36. . 

Cal.—Savings, etc., Soc. v. Horton, 
63 Cal. 310. 

Ney.—Burbank y. Rivers, 20 Nev. 
159, 18 P 753. 

N. Y.—Ost v. Salmanowitz, 54 Misc. 
547, 104 NYS 849; Hubbard v. Cop- 
cutt, 9 AbbPrNS 289. 

Wash.—Schulze v. Oregon R., etc., 
Co., 41 Wash. 614, 84 P 587; Agas- 
on v. Kelleher, 11 Wash. 88, 39 P 
EO) aera oe one fe v. Laird, 45 Wis. 
han Topeacs v. James, 2 Wyo. 

See Bésser v. Alpena Cir. 
155 Mich. 631, 119 NW 902. 

[a] Giving a modification order a 
nune pro tunc effect does not limit 
the time for serving notice of appeal. 
Kubin v. Miller, 61 NYS 1121.. 

99. Cal.—In re Potter,. 141 Cal. 
350, 74 P 986; Hayes v. Silver Creek, 
etc., Land, ete., Co., 136 Cal. 238, 68 
P 704; Spencer v. Troutt, 133 Cal. 605, 
65 P 1083. 

Ind.—Johnson v. Foreman, 24 Ind. 
A. 93, 56 NE 254. . 

Minn.—Billson vy. Lardner, 67 Minn. 
35, 69 NW 477. 

N. Y.—Dewsnap vy. Matthews, 119 
App. Div. 167, 104 NYS 330; Weeks v. 
Coe, 36 App. Div. 339, 55 NYS 263: 
Van Horn v. New York Pie Baking 
Co., 58 Misc. 376, 109 NYS 676; Kubin 
v. Miller, 61 NYS 1121. 

Tex.—Hall v. Read, 28 ‘Tex. ‘Civ: 
A. 18, 66 SW 809; Henry v. Boulter, 
26 Tex. Civ. A. 387, 68 SW 1056; Sass 
va Hirschfeld, 23, Tex CivamAe impo 
SW 602. 

[a] Additional findings and order. 
—The last of two orders was the final 
one where the court made findings of 
fact and an order thereon, and sub- 
sequently, by agreement, made addi- 
tional findings and an order thereon 
and filed the same. Billson v. Lard- 
ner, 67 Minn. 35, 69 NW 477. 

Rice scr 3 of costs see infra § 


TL. 4 Mann Sve, SHaley, 7/45. (Gal sess 
noe also Vincent v. Vincent, 14 D, CG 


Judge, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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action on its merits and giving judgment is a final 
judgment or order in the case, and upon its rendi- 
tion or entry the time for appealing begins to run, 
although the costs have not been taxed, the taxing 
of the costs being a subsequent matter, the deter- 
mination of which does not affect the judgment in 
But in other jurisdictions a judgment is 
not perfected until the costs have been inserted, 
and the time to appeal does not run against the de- 
feated party until they have been taxed and in- 


the case.? 


cluded in the judgment.? 


As retaxation of costs does not alter the judg- 
ment as originally entered, it does not operate to 
extend the time in which an appeal may be taken 


from such judgment.* 


Objections to the bill of costs, made after a de- 
cree of dismissal, do not postpone the running of 
the time for taking an appeal on the merits.® 

The pendency of an appeal from the clerk’s taxa- 
tion of costs and disbursements, which are allowed 


2. Allis-Chalmers Co. v. U. S., 162 
Fed. 679, 89 CCA 471; Wadhams v. 
Allen, 45 Or. 485, 78 P 362; Lemmons 
v. Huber, 45 Or. 282, 77 P 836. 

Necessity in general for taxation 
of or judgment for costs see supra $ 
284. 
{a] Federal courts.—A judgment 
entered by a federal court in an ac- 
tion at law which includes costs 
against the losing party is none the 
less final because a blank is left for 
the insertion of the amount of such 
costs when taxed, such taxation and 
entry being made as of course under 
U. S. Rev. St. § 903 by the judge or 
clerk, and requiring no further judi- 
cial action, and the time for suing 
out a writ of error to review such 
judgment runs from such entry and 
not from the time when the blank is 
filled. Allis-Chalmers Co. v. U. S., 
162 Fed. 679, 89 CCA 471. 

[b] Where a statute provides that, 
where costs are taxed without no- 
tice to the opposite party, the amount 
of them as adjusted is to be entered 
in the judgment, the judgment is to 
remain unaltered and is final in form 
and complete and the time for taking 
appeal runs from the entry of the 
judgment and not from the time of a 
readjustment of the costs. Hewitt v. 
City Mills, 136 N. Y. 211, 32 NE 768; 
Wilson v. Palmer, 75 N. Y. 250. 

3. Richardson v. Rogers, 37 
Minn. 461, 35 NW 270; Sherman v. 
Postley, 45 Barb. (N. Y.) 348; Cham- 
pion v. Plymouth Cong. Soc., 42 Barb. 
(N. Y.) 444; Lentilhon v. New York, 
5 N. Y. Super. 721; Dobyns v. Com- 
mercial Trust Co., 50 Misc. 629, 98 
NYS 748; McMahon vy. Harrison, 5 
HowPr (N. Y.) 360; Brighton, etc., 
School Dist. No. 7 v. Kemen, 68 Wis. 
246, 32 NW 42; Milwaukee County v. 
Pabst, 64 Wis. 244, 25 NW 11; Hasel- 
tine v. Simpson, 61 Wis. 427, 21 NW 
299, 302; Sambs v. Stein, 53 Wis. 
569, 11 NW 53; Andrews v. Welch, 47 
Wis. 132, 2 NW 98; Smith v. Hart, 44 
Wis. 230; Cord v. ats 15 Wis. 
211. See also supra A 
4. Hewitt v. City Mills, 136 N. Y. 
211, 32 NE 768; Wilson v. Palmer, 75 
N. Y. 250; Ost v. Salmanowitz, 54 
Misc. 547, 104 NYS 849; Lemmons v. 
Fluber, 45 Or. 282, 77 P 836. 

5. Wadhams v. Allen, 45 Or. 485, 
78 P 362; Lemmons v. Huber, 45 Or. 

O17 2 836. ; 
SA Kearney v. Chicago, etc., R. Co., 
101 Minn. 65, 111 NW 923. 

7, Hunt v. Philadelphia, ete, R. 
Co., 224 Pa. 610, 73 A 970. 

8. Modification of a judgment, 
made as the result of a motion for 
new trial see supra § 1047. 

9. Iowa.—Carpenter v. Brown, 50 
Iowa 451 (holding that, where the 
right to appeal has been lost by the 
expiration of the statutory time be- 
fore petition or motion made for a 
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mandate.* 
[§ 1050] 


new trial is filed, the right to appeal 
cannot be revived by the filing of 
such petition). 

Mo.—Long yv. Hawkins, 178 Mo. 
103, 77 SW 77. 

Okl.—Muskogee Electric Tract. Co. 
v. Howenstine, 40 Okl. 543, 138 P 381, 
139 P 524. See also Bellamy v. 
Washita Valley Tel. Co., 25 Okl. 792, 
108 P 389 (holding that the time for 
bringing error in the supreme court 
to review a judgment of the district 
court declining to pass upon a ques- 
tion raised in the petition upon which 
judgment limitation has run, is not 
extended by a subsequent order de- 
clining to pass upon the same ques- 
tion raised by subsequent petition 
based upon the same grounds). 

Tex.—Vinson y. Carter, 166 SW 363 
[den writ of error (Civ. A.) 161 SW 
49]; Gordon v. McCall, (Civ. A.) 56 
SW _ 219; Welge v. Jackson, (Civ. A.) 
32 SW 371. 

Utah.—Progress Spinning, etc., Co. 
v. Dixie F. Ins. Co., 43 Utah 303, 134 
P 1166; Walker vy. Skliris, 34 Utah 
353, 98 P 114. 

Wash.—Michaelson vy. Overmeyer, 
77 Wash. 110, 137 P 332: 

[a] A petition for rehearing (1) 
which is not filed within the time 
limited by statute or rule of court 
does not operate to extend the time 
within which defendants may appeal. 
Marden v. Campbell Printing-Press, 
Cle CO.507 ed 809/15, COAG 6 Ia (2) 
But in Texas it has been held that 
the supreme court will not refuse a 
petition for a writ of error because 
of the failure of the court of civil 
appeals to act directly upon the mo- 
tion for the rehearing, which was not 
filed in time, where the supreme 
court has jurisdiction and it is suffi- 
ciently shown that the failure to file 
a motion for a rehearing was due to 
accident or some cause other than 
the negligence of the applicant. Vin- 
son v. Carter, (Tex.) 166 SW 363 [den 
writ of error (Civ. A.) 161 SW 49]. 

[b] Where a motion for new trial 
was not made in open court, it was 
held that the judgment, not being 
suspended thereby, became final for 
the purpose of appeal on the date on 
which it was entered, and that an 
appeal not prayed or granted until 
more than the statutory period there- 
after must be dismissed, the court in 
which the judgment was rendered be- 
ing -a court of continuous session. 
Boyle v. Stivers, 109 Ky. 253, 58 SW 
691, 22 KyL 793. 

[c] Where a motion for a new 
trial, when filed, was on the ground 
of newly discovered evidence, the 
fact that plaintiff did not support it 
by affidavit did not affect the filing of 
notice of his intention to prosecute 
exceptions under Gen. L. (1909) c¢ 298 
§ 17. Murad v. New York, etc. R. 
Co., 34 R. I. 312, 83 A 436. 
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by the clerk and included in the judgment, does not 
suspend the operation of the statute fixing the time 
for an appeal from the judgment.® 

(6) Judgment Entered after Reversal 
and Remand. . Where a judgment, notwithstanding 
the verdict, is reversed on appeal, and the court is 
directed to enter judgment on the verdict, the time 
for appeal in the original suit runs from the date 
of the judgment entered below in pursuance of the 


c. Effect of Motion for New Trial or 
Rehearing, Bill of Review, Etc.® 
utes the rule is that, if a motion or petition for re- 
hearing, reargument, or new trial, etc., is made or 
presented properly and in due season,® and is en- 
tertained by the court, the time limited for an ap- 
peal or writ of error does not begin to run until 
such motion or petition is disposed of, the judgment 
or decree not taking final effect for the purposes of 
the appeal or writ of error until then.?° 


Under some stat- 


Under 


[ad] Where no motion for a new 
trial necessary.—(1) An unnecessary 
motion for a new trial and a deci- 
sion thereon are ineffectual to extend 
the time within which to perfect an 
appeal (Veverka v. Frank, 41 Okl. 
142, 137 P 682; Cowart v. Parker- 
Washington Co., 40 Okl. 56, 136 P 
153; Lee v. Summers, 36 Okl. 784, 
130 P 268), (2) as where a case is 
tried on an agreed statement of facts 
(Atkins v. Nordyke-Marmon Co., 60 
Kan, 354, 56 P 533; St. Louis, ete., R. 
Co. v. Nelson, 40 Okl. 143, 136 P 
590; Doorley v. Buford, 5 Okl. 594, 49 
P 936). (8) The same is true in the 
case of a judgment for plaintiff on 
the pleadings or upon overruling a 
demurrer. Warren v. Badger Lead, 
etc., Co., 255 Mo. 138, 164 SW 206; 
Rhome Milling Co. v. Farmers’, ete., 
Nat. Bank., 40 Okl. 131, 136 P 1095; 
Boulanger v. Midland Valley Mercan- 
tile Co., 36 Okl. 120, 128 P 113; Healy 
v. Davis, 32 Okl. 296, 122 P 157; Reed 
v. Woolley, 31 Okl, 783, 123 P 1121; 
Manes v. Hoss, 28 Okl. 489, 114 P 
698; Doorley v. Buford, etc., Mfg. Co., 
5 Okl. 494, 49 P 936. (4) And the 
rule applies on appeal from a pro- 
bate court to.a district court. Stew- 
art v.. Kendrick, 12 Okl. 512, 73 P 
299. See also Buxton v. Alton-Daw- 
son Mercantile Co., 18 Okl. 287, 90 P 
19. (5) And since no motion for a 
new trial is necessary in order to re- 
view a ruling sustaining a demurrer 
to the evidence, the filing of such 
motion does not extend the time for 
making and serving a case or for ap- 
plying for an extensicn of the time 
allowed by statute. Van Tuyl v. 
Morrow, 77 Kan. 849, 92 P 203. 

10. U. S—uU. S. v. Ellicott, 223 
U. S. 524, 32 SCt 334, 56 L. ed. 535; 
Kingman v. Western Mfg. Co., 170 
U. S. 675, 18 SCt 786, 42 L. ed. 1192; 
Northern Pac. R. Co. v. Holmes, 155 
Ue (S.5a 37, tb USCt, 28;, 39. Ta ved. oor 
Aspen Min., etc., Co. v. Billings, 150 
U.S. 31, 14 SCt 4, 37 L. ed. 986; Cam- 
buston vy. U. S., 95 U. S. 285, 24 Li. ed. 
448; -Brockett v. Brockett, 2 How. 
238, 11 L. ed. 251; Kentucky Coal, 
etc., Co. v. Howes, 153° Fed. 163, 82 
CCA 337; In re McCall, 145 Fed. 898, 
76 CCA 430; Clarke v. Eureka County 
Bank, 131 Fed. 145; In re Worcester 
County, 102 Fed. 808, 42 CCA 687; 
Altenberg v. Grant, 83 Fed. 980, 28 
CCA 244 [aff 85 Fed. 345, 29 CCA 
185]; Andrews v. Thun, 64 Fed. 149, 
12 CCA 77; Brown v. Evans, 18 Fed. 
56, 8 Sawy. 502; Rutherford v. Penn- 
sylvania Mut. L. Ins. Co., 1 Fed. 456, 

McCrary 120. See also Cherokee 
Nation v. Whitmire, 223 U. S. 108, 32 
SCt 200, 56 L. ed. 8370; Marden v. 
Campbell Printing-Press, ete., Co., 67 
Fed. 809, 15 CCA 26; Murdock v. Dis- 
trict of Columbia, 23 Ct. Cl. 41. 

Ala.—Woodward Iron Co. vy. Brown, 
167 Ala. 316, 52 S 829; State v. Kitch- 
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others, however, this rule is not applicable, and the | time for taking 


ens, 148 Ala. 385, 41 S 871; Supreme 
Lodge K. P. v. Thomas, 130 Ala. 275, 
30 S 567; Florence Cotton, etc., Co. 
y. Field, 104 Ala. 471, 16 S 538. 

Ariz.—Prescott Nat. Bank v. Head, 
11 Ariz.°218, 90 P 328; 21 AnnC€as’ 990: 

Conn.—Sanford y. Bacon, 75 Conn. 
541, 54 A 204. 

D. C.—Walter v. Baltimore, etc., R. 
Co., 6 App. 20; Meloy v. Central Nat. 
Bank, 17 D. C. 444. 

Fla.—Stewart v. Mathews, 19 Fla. 
752. 

Ga.—Kelly, ete., Co. v. Moore, 125 
Ga. 382; 54 SEH 118; Duke v. Story, 
113 Ga. 112, 38 SHE 337. 

Ill—In the appellate court. Vo- 
gelsang v. Fredkyn, 133 Ill. A. 356 
(holding that, when a judgment is 
entered and a motion for a new trial 
and to set aside the judgment is in- 
terposed at one term, and the motion 
is disposed of at a subsequent term, 
the judgment is not final until the 
motion is determined, and an appeal 
taken in the cause brings up for re- 
view not only the order denying the 
motion to set aside the judgment and 
for a new trial, but the judgment as 
well). Under the Municipal Court 
Act. Hosking v. Southern Pac. Co., 
243 Till. 320, 90 NE 669; Freish v. 
Spaulding, 146 Ill. A. 228. 

Ind.—Huber v. Tielking, (A.) 103 
NE 853; Blaemire v. Barnes, 173 Ind. 
657, 91 NE 232; Atkinson v. Wil- 
liams, 151 Ind. 431, 51 NE 721; Col- 
chen v. Ninde, 120 Ind. 88, 22 NE 94; 
New York, etc., R. Co. v. Doane, 105 
Ind. 92, 4 NE 419; Joyce v. Dickey, 
104 Ind. 188, 3 NE 252; Pittsburgh, 
etc., R. Co. v. Johnson, 49 Ind. A. 
126, 93 NE 683, 95 NE 610; Kinney v. 
Heuring, 42 Ind. A. 263, 85 NE 369; 
Moon v. Cline, 11 Ind. A. 460, 39 NE 
432; Wheeler v. Barr, 6 Ind. A. 530, 
33 NE 975. s 

Ky.—Reesor v. Southern Planing 
Mill, ete., Co., 112 Ky. 524, 66 SW 
286, 23 Kyl 1832; Louisville v. Mul- 
doon, 43 SW 867, 19 KyL 1386; North- 
western Mut. L. Ins. Co. v. Barbour, 
96 Ky. 128, 28 SW 156, 16 KyL 315; 
Louisville Chemical Works v. Com., 
8 Bush 179; Cincinnati, etc., R. Co. v. 
Reasor, 6 Kyl 509. 

La.—Durbridge v. State, 117 La. 
$41, 42 S 337; Grasser v. Blank, 110 
La. 493, 34 S 648; Gilmore’s Succ., 12 
La. Ann. 562. 

Mo.—Chandler v. Gloyd, 217 Mo. 
394, 116 SW 1073; Walter v. Scofield, 
167 Mo. 537, 67 SW 276; Childs v. 
Kansas City, ete, Re Co. 117 Mo. 
414, 23 SW 3738; State v. Smith, 104 
Mo. 419, 16 SW 415; State v. Phil- 
ips, 96 Mo. 570, 10 SW 182; Rid- 
dlesbarger v. McDaniel, 38 Mo. 138; 
Meyer v. Meyer, 158 Mo. A. 299, 138 
SW 70; State v. Williams, 136 Mo. A. 
330, 117 SW 618; Lovell v. Kansas 
City So. R. Co., 121 Mo. A. 466, 97 
SW 193; Johnson vy. Greve, 60 Mo. A. 
170; Scott v. Scott, 44 Mo. A. 600; 
Webster v. Spindler, 36 Mo. A. 355; 
Phillippi v. McLean, 5 Mo. A. 587. 
Ham v. St. Lowis Public Schools, 34 
Mo. 181, and Guardian Savy. Bank v. 
Reilly, 8 Mo. A. 544, which were to the 
contrary, must be regarded as over- 
ruled. See Walter v. Scofield, supra. 

Nebr.—Metzger v. Royal Neighbors 
of America, 85 Nebr. 477, 123 NW 
1052; Lincoln vy. Lincoln First Nat. 
Bank, 64 Nebr. 725, 728, 90 NW 874 
[quot Cyc]; Sharp v. Brown, 34 Nebr. 
406, 51 NW 1030 [overr Hollenbeck v. 
Tarkington, 14 Nebr. 430, 16 NW 472 
(foll Phenix Ins. Co. v. Swantkowski, 
31 Nebr. 245, 47 NW 917)]. But see 
Smith v. Silver, 58 Nebr. 429, 78 NW 
725 [dist Sharp v. Brown, 34 Nebr. 
406, 51 NW 1030] (holding that the fil- 


ing of a motion for a new trial will 


not extend the time for prosecuting 
an appeal from a decree in equity). 
N. M.—Pearce v. Strickler, 9 N. M. 
46, 49 P 727. 
Okl.—St. Clair v. Hufnagle, 35 Oki. 
394, 131 P 171; Buchanan y. Loving, 
35 Okl. 207, 128 P 499. 


| R. I.—Murad v. New York, etc., R. 
Co., 34 R. I. 312, 83 A 436; Sullivan v. 
White, 34 R. I. 61, 82 A 724 (prema- 
ture prosecution of exceptions). 

S. D.—MeVay v. Bridgman, 17 S. D. 
424, 97 NW 20; Granger vy. Roll, 6 
Ss D. (611,062 INW 9'705 

Tenn.—Louisville R. Co. v. Ray, 
124 Tenn. 16, 134 SW 858, AnnCas 
1912D 910 (holding that, where a 
judgment is entered as a matter of 
course at the time of recording the 
verdict, as authorized by Shannon 
Code § 5892 subs 3 [acts (1805) ¢ 45 
§ 2], leaving no time between the 
verdict and judgment for a motion 
for a new trial, the judgment is only 
quasi final until after thirty days 
from the entry, and, if motion for a 
new trial is made within the thirty 
days, the judgment for the purpose 
of the motion and appeal is treated 
as nonexistent). And see Jackson, 
ete., R., etc., Cos. v. Simmons, 107 
Tenn. 392, 64 SW 705 (term extended 
by statute for finishing trial begun, 
extended for disposition of motion 
for new trial). 

Tex.—Vinson v. Carter, 166 SW 363 
[den writ of error (Civ. A.) 161 SW 
49]; McGhee vy. Romatka, 92 Tex. 241, 
47 SW 520. 

Utah.—Jones vy. Evans, 39 Utah 291, 
116 P 333; Luke v. Coleman, 38 Utah 
383, 113 P1023, AnnCasl913B 483; 
Schuyler v. Southern Pace. Co., 
Utah 581, 109 P 458 [reh den 37 Utah 
612, 109 =P. 91025]; “Warnock” Ins: 
Agency v. Peterson Real Hst. Inv. 
Co., 35 Utah 542, 101 P 699; Walker 
v. Skliris, 34 Utah 358, 98 P 114; 
Bowman v. Ogden City, 33 Utah 196, 
93 P 561; Everett v. Jones, 32 Utah 
489, 91 P 360; Felt v. Cook, 31 Utah 
299, 87 P 1092; Snow v. Rich, 22 Utah 
123, 61 P 386; Stoll v. Daly Min. Co., 
L9* Utah) 2h aR. 295. Bear mkiver 
Valley Orchard Co. v. Hanley, 15 
Utah 506, 50 P 611; Watson v. May- 
berry, 15 Utah 265, 49 P 479. But see 
Mount v. Simons, 3 Utah 230, 5 P 563. 

Wash.—Wells v. Brown, 67 Wash. 
3516 121 PL 828.) AnnCastors Des iin 
Mercer v. Lloyd Transfer Co., 9 
Wash? 560, 110 P3389; O’Brien  v- 
American Casualty Co., 57 Wash. 598, 
107 P 519; Jemo y. Tourist’ Hotel 
Co., 55 Wash. 595, 104 P 820, 30 LRA 
NS 926, 19 AnnCas 1199; Chilcott v. 
Globe Navigation Co., 49 Wash. 302, 
95 P 264; Wittler-Corbin Mach. Co. 
Vv. Martin, 47 Wash? 1223, 91 "P)'629; 
Rice Fisheries Co. v. Pacific Realty 
Co., 385 Wash. 535.0 bi ee soos State ave 
Chapman, 35 Wash. 64, 76 P 525 (in 
an equity case as well as in one at 
law); Prospectors’ Dev. Co. v. Brook, 
32 Wash. 315, 73 P 376. 

W. Va.—Straley v. Payne, 43 W. 
Va. 185, 27 SH 359: ; 

Wyo.—Toltec Live Stock Co. vy. 
Gillespie, 20 Wyo. 314, 123 P 413; 
Riordan v. Horton, 16 Wyo. 363, 94 
P 448; Conradt v. Lepper, 13 Wyo. 
99, 78 P 1, 3 AnnCas 627 and note; 

See also supra § 282. 

Premature appeal or proceeding in 
error see infra § 1086. 

[a] From entry of order overrul- 
ing motion for new trial.—Powell v. 
May, 29 Mont. 71, 74 P 80. 

[bob] Motion for new trial, rehear- 
ing, etc., before referee.—Stewart v. 
Mathews, 19 Fla. 752. 

[ec] If a rule to show cause why a 
new trial should not be allowed is 
granted, the judgment may be consid- 
ered as suspended. Bauman y. Ho- 
boken,, 49. N. J..; 537, 13 A 43. 

[d] Reconsidering an appealable 
order postpones the _ time. Fargo 
First Nat. Bank v. Briggs, 34 Minn. 
266, 26 NW 6. 

[e] Where the court extends the 
time for filing a motion for new trial, 
and the motion filed within the time 
fixed is denied, the time within which 
to perfect the appeal begins to run 
from the denial of the motion. 
O’Brien v. American Casualty Co., 57 
Wash. 598, 107 P 519. 
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an appeal or suing out a writ of 


{f] Continuance of motion to sub- 
sequent term. — (1) In Missouri, 
where, at the term at which verdict 
is rendered for plaintiff, defendants 
make a motion for new trial, which 
the court continues to the next term 
and then sustains, and at the latter 
term plaintiff makes a motion to set 
aside the order granting a new trial, 
which the court continues to the next 
term and then grants conditionally, 
and various such motions are made, 
continued, and decided, until finally 
an order is made for new trial, an 
appeal from such order at the term 
at which it is made is seasonable 
within Rev. St. (1899) § 808 (Annot. 
St. [1906] p 775), providing that no 
appeal shall be allowed unless made 
during the term at which the judg- 
ment or decision appealed from was 
rendered. Chandler v..Gloyd, 217 Mo. — 
394, 116 SW 1073. (2) And in Ten- 
nessee Acts (1899) p 55 c 40 (Shan- 
non Code § 6057), providing that 
whenever any case is pending and on 
trial by court or jury and undeter- 
mined at the time the existing term 
expires by reason of the advent of 
the succeeding term, the term shall 
be extended and continued into the 
succeeding term for all the purposes 
of trying, disposing of, and returning 
a verdict and rendering judgment in 
such pending case, as if the new term 
had not arrived, applies where a 
motion for a new trial is partially 
considered but not determined at the 
beginning of a new term, and justifies 
an appeal taken after expiration of 
the trial term. Jackson, ete. R., 
ete., Cos. v. Simmons, 107 Tenn. 392, 
64 SW 705. 

[g] A motion for a new trial is 
not a collateral one, but is one di- 
rectly connected with the judgment, 
and is essential to present for review 
errors occurring on the trial, and so 
long as it remains undisposed of 
there can be no final judgment within 
the meaning of the statute regulating 
appeals. Colchen, v. Ninde, 120 Ind. 
90, 22 NE 94; New York, etc., R. Co. 
v. Doane, 105 Ind. 92, 4 NE 419. 
_[h] Distinguishing a motion as of 
right, the court, in Atkinson v. Wil- 
liams, 151 Ind. 431, 433, 51 NE 721, 
said: ‘The reasons given for this 
holding as to a motion for a new trial 
for cause have no application what- 
ever to the overruling of a motion 
for new trial as of right, as such mo- 
tion is collateral and does not pre- 
sent for review any of the errors oc- 
curring during or prior to the trial, 
or in the rendition of the judgment. 
The motion for a new trial as of 
right is not predicated’ upon error, 
but depends upon the character of 
the action. It is an independent pro- 
ceeding, and such motion may be 
made and acted upon after an appeal 
has been taken from the final judg- 
ment, and the same is pending un- 
disposed of in this court. Indiana, 
etc, (R. Co. Vv... MeBroom, ©103eeInds 
310, 2 NE 760.” » See also Moon v. 
Cline, 11 Ind. A. 460, 39 NE 432. 

{i] Appeal from state court to su- 
preme court of United States.—In 
Magraw ‘v. McGlynn, 32 Cal. 257, it 
was held that an appeal from the su- 
preme court of California to the su- 
preme court of the United States was 
taken within ten days “after render- 
ing the judgment” within the mean- 
ing of these terms, as used in the 
Judiciary Act of 1789 (1 U.S. St. at 
L. 85), if the writ of error was sued 
out and lodged with the clerk, and 
the proper security given, within ten 
days from the time a petition for a 
rehearing was denied. 

[j] Under a statute distinguishing 
between decrees rendered during term 
time and those rendered out of term. 
time, an appeal is in time when ta- 
ken within ten days after filing an 
order granting a new trial and not 
within ten days after adjournment. 
It was so held by a divided court in 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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error is not extended by making such application." 
When a motion for a new trial or petition for re- 
hearing does not have the effect of postponing the 
time for appealing from a judgment, an appeal 
from an order denying such a motion does not bring 
up for review the original judgment, when the ap- 


Appleby v. South Carolina, ete. R. 
Cos 58<SnC. 33, 36 S109. 

{k] Stipulation waiving judgment 
and entry.—A motion for a new trial, 
heard upon affidavits and counter af- 
fidavits, with a stipulation by the 
parties in open court “that said mo- 
tion should be taken up and argued, 
and all the facts and evidence taken 
in said cause should be considered by 
the court in the decision of said mo- 
tion, with as full force and effect as 
if said judgment had not been ren- 
dered,’”’ suspended judgment pending 
the decision upon the motion so that 
the time for an appeal did not begin 
to run until the entry of the order 
upon the motion. Prospectors’ Dev. 
@o! v. ‘Brook;'32 Wash. 315) 73 P 376. 

[1] When the prevailing party en- 
ters a formal judgment upon an or- 
der overruling a motion for a new 
trial, he is estopped to assert that it 
was not the final judgment and to 
invoke a journal entry made by the 
clerk before the motion. Herzog v. 
Palatine Ins. Co., 36 Wash. 611, 79 P 
287. See also Wheeler v. Barr, 6 
Ind. A. 530, 33 NE 975 (holding that, 
although the formal judgment on the 
verdict or finding had been entered 
before the motion for new trial had 
been disposed of, the time to take the 
appeal must be counted from the 
ruling on the motion). ft 

{m] Effect of motion to reinstate 
cause.—Where, after the rendition of 
a judgment erasing the case from 
the docket and disallowing an amend- 
ment, a motion to restore the case to 
the docket and for a reargument of 
the question of the allowance of the 
amendment is entertained by the 
court, it operates to defer the time 
for perfecting an appeal, under Gen. 
St. (Rev. 1902) §§ 791-793, until the 
motions are finally decided. Sanford 
v. Bacon, 75 Conn. 541, 54 A 204. 

[n] Following state practice in 
United States courts.—In holding 
that a motion for a new trial, like a 
petition for rehearing, filed during 
the term, postpones the running of 
the period of limitation until the mo- 
tion is disposed of, the court con- 
sidered the effect of the practice of 
the state in which the court was sit- 
ting. Altenberg v. Grant, 83 Fed. 
980, 28 CCA 244. © 

[o] An application for a rehear- 
ing of an order denying a motion for 
a new trial, not being recognized by 
the practice of the state, its pend- 
ency does not affect the running of 
the statute limiting the time for tak- 
ing appeals. Luke v. Coleman, 38 Utah 
383, 113 P 1023, AnnCas1913B 483. 

[p] Where the denial of a motion 
for a new trial is on condition that 
plaintiff consent to a modification of 
the judgment, the order takes effect, 
for the purpose of determining the 
time for appeal, when the consent is 
filed, and a notice of appeal filed eighty 
days thereafter is too late. Taber v. 
Bailey, 22 Cal. A. 617, 135 P 975. 

11. Ark.—Moore v. Henderson, 74 
Ark. 181, 85 SW 237 (appeal from or- 
der granting new trial not more than 
a year after rendition of judgment, 
motion for new trial only step in 


proceeding to appeal from judg- 
ment); Scott v. Meyer, 49 Ark. 17, 3 
SW 883. 


Cal.—Puckhaber v. Henry, 147 Cal. 
424, 81 P 1105; Hatton v. Hatton, 136 
Cal. 353, 68 P 1016; In re Keithley, 
134 Cal. 9, 66 P 5; Bartlett v. Mack- 
130 Cal. 181, 62 P 482; Houser, 


ey, 

Stok Mfg. Co. v. Hargrove, 129 Cal. 
90, 61 P 660; Fatjo v. Swasey, 111 
Cal. 628, 44 P 225; Henry v. Mer- 


uire, 111 Cal. 1, 43 P 387. 
Colo.—Freas v. Townsend, 1 Colo. 
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to. review.!? 


86; Slattery v. Robinson, 7 Colo. A. 
22, 42 P 179. See also Burchinell v. 
Bennett, 10 Colo. A. 150, 50 P 206. 

Ill.—The power to grant an appeal 
from’ the appellate to the supreme 
court is limited to twenty days after 
judgment, and is not extended by the 
time consumed on a petition for a 
rehearing. Vickers v. Tyndall, 168 
Til. 616, 48 NE 214; Kirkwood v. 
Steele, 168 Ill. 177, 49 NE 198; Sholty 
v. McIntyre, 136 Ill. 35, 26 NE 655; 
West Chicago Park Comrs. v. Kin- 
cade, 64 Ill. A. 113; Goldsbrough v. 
Gable, 39 Ill. A. 278. As to appeals 
to the appellate court see supra this 
section note 10. 

Iowa.—Cox v. American Express 
Co., 147 Iowa 137, 124 NW 202; Muel- 
ler Lumber Co. v. McCaffery, 141 
Iowa 730, 118 NW 903. But see Ken- 
dall v. Lucas County, 26 Iowa 395. 

Kan.—Shattuck v. Harvey County, 
63 Kan. 849, 66 P 1057; and other 
cases infra this section note 12. 

Mda.—Jacobs v. Bealmear, 41 Md. 
484 (petition for rehearing in equity). 

Mich.—Belmer vy. Boyne City Tan- 
ning Co., 158 Mich. 399, 122 NW 793; 
Wilkinson v. Kneeland, 125 Mich. 261, 
84 NW 142; Hill v. Hill, 114 Mich. 
599,772) SNIW) 25.9.7. 

Mont.—Griswold v. Ryan, 2 Mont. 47. 

N. Y.—-Goetz v. Metropolitan St. R. 
Co., 54 App. Div. 365, 66 NYS 666. 

N. D.—King v. Hanson, 13 N. D. 
85, 99 NW 1085. 

Oh.—Dowty v. Pepple, 58 Oh. St. 
395, 50 NE 923; Brown v. Ohio, etc., 
Coal Co., 48 Oh. St. 542, 28 NE 669; 
McCallen v. Lake Shore, ete, R. Co., 
26 Oh. Cir. Ct. 710; Selig v. Akron 
Hydraulic Pressed Brick Co., 19 Oh. 
Cina. Ct. 633; 60 Oh, (Ors Dec 5355 
Shields v. Betts, 18 Oh. Cir. Ct. 876, 
10 Oh. Cir. Dec. 342; Wilder v. Mc- 
DMonatGe Len Oh Cin Ot. eee, OnOhe 
Cir. Dee. 259; Parker v. Sampson, 13 
Oh. Cir, Ct; 660, 6 Oh, Cir, Dec: 3555 
Collins v. Mansfield, 13 Oh. Cir. Ct. 
258, 7 Oh. Cir. Dec. 445. 

Oki.—Healy v. Davis, 32 Okl. 296, 
122 P 157; Reed v. Woolly, 31 Okl. 
183;, 123. P) 121s Manes, vy. Hoss, .28 
Okl. 489, 114 P 698; Stewart v. Ken- 
drick, 12.Okl. 512, 73 P 299; Doorley 
v. Buford, etce., Mfg. Co., 5 Okl. 594, 
49 P 936. 

Or.—Hahn vy. Astoria Nat.. Bank, 63 
Ore, 114. PP. 1113450125. P 284: Gearin 
Vip Portland -R., ete, .Co:, (62: .Or. 162+ 
124 P 256; Macartney v. Shipherdad, 
60 Or. 133, 117 P 814, AnnCasi1913D 
1257 and note. 

Pa.—In re Frazier, 188 Pa. 415, 41 
A 528; Barlott v. Forney, 187 Pa. 
303, 41 A 47; Hflaller’s Case, 44 Pa. 
Super. 481. 

Tenn.—Patterson Vv. Greenville 
First Nat. Bank, 101 Tenn. 511, 48 
SW 225 (holding that the pendency 
of a petition to rehear does not per se 
suspend the execution of a final de- 
cree so as to authorize a writ of er- 
ror or appeal to be taken to the su- 
preme court more than ten days after 
the decree of the court of chancery 
appeals, as provided by Act [1897] ¢ 
131 p 312). See also Brosnan y. lan- 
easter, 96 SW 958 (where petition 
for additional finding of facts was 
held no extension). 

Tex.—Milo v. Nuske, 95 Tex. 241, 
66 SW 544; Cooper v. Yoakum, 91 
Tex. 391, 48 SW 871; Chambers v. 
Hodges, 23 Tex. 104; Carpenter v. 
Carpenter, (Civ. A.) 142 SW 633. 

[a] A rule to show cause, granted 
on a petition for a reargument, does 
not stop the running of the statute 
providing. that an appeal must be 
taken within six months. In re Fra- 
zier, 188 Pa, 415, 41 A. 528 [aff 7 Pa. 
Super. 4731. 
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peal was not taken within the prescribed time from 
its rendition or entry, but only the order is subject 
Motions which are not provided for 
by statute, and the pendency of which can in no 
sense affect the character of the judgment pre- 
viously entered, 


are not within the rule that a 


[b] The pendency of a petition for 
rehearing of exceptions to an audi- 
tor’s report does not extend the time 
for appeal from the decree confirm- 
ing the auditor’s report. Haller’s 
Case, 44 Pa. Super. 481. 

[c] Where there has been no stay 
of proceedings, pending a motion for 
rehearing on a decree distributing the 
proceeds of a sale of an assignee for 
the benefit of creditors, an appeal 
taken more than six months after the 
date of the original decree will be 
quashed. In re Frazier, 188 Pa. 415, 
41 A 528. 

[d] Ordering a stay of execution 
pending the determination of a mo- 
tion for a new trial, filed after the 
entry of the judgment, does not post- 
pone the time of taking an appeal. 
Hamill v. Clear Creek County Bank, 
7 Colo. A. 472, 48 P 903. i 

[e] When such motion is pro= 
ceeding independent of judgment.— 
Houser, ete., Mfg. Co. v. Hargrove, 
129 Cal. 90, 61 P 660; Henry v. Mer- 
suire, 11d Calo 1,43 Pl sss Brooks 
San /Hraneisco; pete.) vaio. geld OF Cale 
173, 42 P 570. 

[f] When merely a necessary step 
in order to appeal from the judgment, 
the appeal must be taken within the 
time limit after the judgment was 
rendered. Moore vy. Henderson, 74 
Ark. 181, 85 SW 237. 

[g] Probate proceeding.—On a mo- 
tion for a new trial in a probate pro- 
ceeding the time for appeal runs 
from the date of the original order. 
Stewart v. Kendrick, 12 Okl. 512, 73 
P 299; Milo v. Nuske, 95 Tex. 241, 66 
Sw 544. 

{h] Directing a remittitur as a 
condition to denying a motion for 
new trial does not result in the va- 
cation of the judgment so as to re- 
vive the right of appeal which has 
been lost by failure to take the requi- 
site statutory .steps. Burchinell v. 
Bennett, 10 Colo. A. 150, 50 P 206. 

12. Cal.—Puckhaber vy. Henry, 147 
Cal. 424, 81 P 1105; In re Grider, 8L 
Cal. 571, 22 P 908; Heilbron v. Fow= 
ler Switch Canal Co., 75 Cal. 426, 17 
P 535, 7 AmSR 188; Lowrie v. Salz, 
75 Cal. 349, 17 P 232; Dominguez v. 
Mascotti, 74 Cal. 269, 15 P 773; Weyt 
v. Sonoma, Valley R. Co., 69 Cal. 202, 
10 P 510; Burton’s Mst., 64 ‘Cal. 4285 
Tee £1025) Douglasive, Hulda 4Galls 
589; Brandow vy. Whitney, 54 Cal. 
585; Bornheimer vy. Baldwin, 42Cal. 27. 

Iowa.—Cox v. American Express 
Co., 147 Iowa 137, 124 NW 202; Muel- 
ler Lumber Co. v. McCaffery, 141 
Iowa 730, 118 NW 903 [expl and mod 
McLaughlin y. J. C. Hubinger Bros. 


Coz. Lads Towa, #595, a3 VeNiWaee Gods 
Wishard v. McNeil, 78 Iowa 40, 42 
NW 578. 

Kan.—Mechanics’ Sav. Bank v. 
Harding, 65 Kan: ) 655, 70) Pi 655= 


Shattuck v. Harvey County, 63 Kan. 
849, 66 P 1057; Bates v. Lyman, 35 
Kan. 634, 12 P 33; Beachy vy. Ryan, 4 
Kans Aw 3125945) 32597 0% 
Mich.—Wilkinson v. Kneeland, 125 
Mich. 261, 84 NW 142 (petition for 
rehearing). 
Mont.—Schatzlein Paint Co. 
Passmore, 26 Mont. 500, 68 P 1113. 
N. Y.—An appeal from an order 
denying a motion for a new trial 
takes for review all of the proceed- 
ings taken upon the trial, in so far 
as the same are presented by excep- 
tions duly taken, although the ap- 
peal was not in time from the origi- 
nal judgment. Goetz v. Metropolitan 
oh R. Co.,.54 App. Div. 365, 66 NYS 
666. 
Okl.—Spaulding v. Polley, 28 Okl. 
764, 115 P 864; Buxton vy. Alton-Daw- 
son Mercantile Co., 18 Okl. 287, 90 P19. 
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motion for a new trial postpones the running of 
the time limit for taking appeals.1* And it has 
been held that, under a statute providing that ap- 
peals must be taken within one year after the ren- 
dition of judgment, although a motion for a new 
trial seasonably filed after judgment is rendered 
suspends the time for taking an appeal until the 
motion has been overruled, other motions will not 
have such effect, and a motion in arrest of judg- 
ment made after the judgment does not postpone 
the time.*4 $ 

If an order granting a new trial is vacated, the 
original judgment is left standing as if no such 
order granting a new trial had been made.?® 

Bill of review. The filmg and pendency of a 
bill of review may suspend the running of the stat- 
ute limiting the time for taking and perfecting an 
appeal,'® but not where such bill is fatally defec- 
tive,1* or where it is predicated solely on the 
ground of after discovered evidence.!® 

[§ 1051] d. Effect of Motion to Vacate or Mod- 
ify Judgment, Order, or Decree. In some jurisdic- 
tions the pendency of a motion to vacate and set 
aside or modify a judgment is held to suspend 
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the operation of the judgment, so that it does not 
take final effect for the purpose of an appeal or 
writ of error until the motion has been disposed of.?® 
The general rule, however, is that the pendency of a 
motion to vacate or modify a judgment or order 
does, not relieve one from the statutory require- 
ment to appeal within the prescribed time.2° And 
when the statutory period has elapsed without an 
appeal or proceeding in error having been taken, 
the right to appeal or bring error cannot be re- 
stored by a motion to vacate the judgment or order 
and an appeal or proceeding in error from the re- 
fusal of such motion.?4_ Where, however, a judg- 
ment, order, or decree is void, the person affected 
by it has the right, upon motion, to have it stricken 
from the record, and an appeal from an order re- 
fusing such motion will le, although the statutory 
period for appealing from the original judgment, 
order, or decree has expired;** and where, by rea- 
son of defective service, a decree is not binding on 
persons not parties, and they apply to vacate as 
to them, and such relief is denied, the time within 
which they can appeal does not begin to run until 
the date of such denial.?3 


[a] Questions reviewable on ap- 
peal from order.—(1) An appeal from 
an order refusing a motion for a new 
trial does not bring up questions 
which could be reviewed only on an 
appeal from the judgment, when the 
appeal was not taken within the stat- 
utory time after rendering the judg- 
ment. Shattuck v. Harvey County, 
63 Kan. 849, 66 P 1057; Schatzlein 
Paint Co. v. Passmore, 26 Mont. 500, 
68 P 1113. (2) The appellant’s con- 
tention that the complaint fails to 
state a cause of action, that the de- 
murrer to the same should have been 
sustained, that the judgment is not 
supported by the findings, and that 
the findings are contradictory and in- 
consistent with the pleadings, cannot 
be considered, there being no appeal 
from the judgment. Moore vy. Doug- 
las, 182 Cal. 399, 64 P-705. 

18. Stid v. Missouri Pac. R. Co., 
211 Mo. 411, 109 SW 663 (motion in 
arrest); Smith v. Smith, 48 Mo. A. 
612. 

14. Blaemire v. Barnes, 173 Ind. 
657, 91 NE 232; Pittsburgh, etc. R. 
Co.slv.aJohnson,49 Ind. PAY 126, «93 
NE 683, 95 NE _ 610. See also 
oS v. Dickey, 104 Ind. 183, 3 NE 

52. 
15. Jenkens v. Corwin, 55 Ind. 21. 
16. Middleton v. Selby, 19 W. Va. 


17. Kanawha Valley Bank vy. Wil- 
son, 35 W. Va. 36, 13 SE 58. 

18. Wethered y. Elliott, 45 W. Va. 
436, 32 SE 209. 

19. Memphis v. Brown, 94 U. S. 
715, 24 L. ed. 244; Washington, etc., 
R. Co. v. Washington City, 7 Wall. 
@._ 1S.) 575,, 19 Ls ed.- 274: Brockett 
v. Brockett, 2 How. (U. S.) 238, 11 
vedas 25 1 St. Clair® va Conlon, £2 
App. (D. C.) 161; Chandler v. Gloyd, 
217 Mo. 394, 116 SW 1073; Hennessy 
v. Tacoma Smelting, etc., Co., 33 
Wash. 423, 74 P 584; State v. Hus- 
ton, 32 Wash. 154, 72 P 1015. See 
also Johnson v. Foreman, 24 Ind. A. 
93, 56 NE 254; Weeks v. Coe, 36 Apn. 
Div. 539, 55 NYS 263; Lauridsen v. 
Lewis, 47 Wash. 594, 92 P 440. Com- 
pare infra § 1086. 

[a] Municipal court in Ilinois.— 
In Illinois, if a motion to set aside a. 
judgment is made in the municipal 
court of Chicago in due time, the 
jurisdiction of such court over the 
judgment continues until the motion 
to set aside has been disposed of, 
and, until the disposition of the mo- 
tion, the time for the taking of an 
appeal or the suing out of a writ of 
error does not run. Hosking v. 
Southern Pac. Co., 148 Ill. A. 11 [aff 


243 Ill. 320, 90 NE 669]; Freish v. 
Spaulding, 146 Ill. A. 228. 

20. Cal.—McCourtney v. Fortune, 
42 Cal. 387. 

Colo.—Dusing v. Nelson, 6 Colo. 39. 

Ill—Marder vy. Campbell Printing 
Press, etc., Co., 76 Ill. A. 481; Quinn 
Chapel v. Pease, 66 Ill. A. 552. 

Ky.—Nickels v. Collins, 153 Ky. 
219, 154 SW 1090 (holding that, un- 
der Civ. Code § 745, providing that, 
except in the case of a defendant 
under a disability, an appeal shall 
not be granted except within two 
years after the right to appeal ac- 
crues, and § 734, providing that an 
appeal shall be granted by the clerk 
of the court of appeals upon filing in 
his office a copy of the judgment ap- 
pealed from, where appellant, in an 
action in which no motion for a new 
trial or to vacate the judgment was 
necessary for the purpose of review, 
moved to vacate the judgment and 
filed with the clerk of the court of 
appeals within two years an order 
overruling such motion, but failed to 
file within two years a copy of the 
judgment, the clerk improperly al- 
lowed the appeal, and it would be 
dismissed on motion); Com. v. Cau- 
dill, 89 SW 535, 28 KyL 520. 

Mich.—Buckley v. Sutton, 38 Mich. 
ie See also Besser v. Alpena. Cir. 
Judge, 155 Mich. 631, 119 NW 902. 
PEE age v. Smith, 48 Mo. A. 

N. Y.—Beach v. Beach, 160 App. 
Div. 229, 145 NYS 409 (holding that, 
under Code Civ. Proc. § 1351, requir- 
ing an appeal to be taken within 
thirty days after service upon appel- 
lant of a copy of the order, appel- 
ljlant, after asking the court at the 
special term to reverse itS own or- 
der, cannot have such order reviewed 
after the expiration of the time for 
appeal; and further the appellate di- 
vision has no power to extend the 
time, provided by said § 1351, for 
appeal from an original order by a 
review of a motion to reopen and re- 
settle such original order, nor is its 
power enlarged by § 1301, requiring 
notice of appeal from a final judg- 
ment or order in special proceedings 
to specify the interlocutory judgment 
or intermediate order intended to be 
brought up for review); Bishop v. 
Empire Transp. Co., 37 N. Y. Super. 
aa Renouil v. Harris, 4 N. Y. Super. 

N. D.—Travelers’ Ins. Co. v. Weber, 
2 N. D. 239, 50 NW 708; Travelers’ 
Ins. Co. v. Mayer, 2 N. D. 234, 50 
NW 706. 

Or.—Hahn v. Astoria Nat. Bank, 63 


Or. 1, 114 P 1134, 125 P 284 (holding 
that, under Lord L. § 549, authoriz- 
ing an appeal by any party to a judg- 
ment or decree, and § 550 preseribing 
the manner of taking and perfecting 
the appeal, without distinction as be- 
tween judgments and decrees, an ap- 
peal from a decree, as from a judg- 
ment, must be within six months of 
the entry thereof, notwithstanding 
motion to vacate it). 

Wo EeA enh Hst:,° 159) Pa) 575, (28 


Wis.—Van Steenwyck v. Miller, 18 
Wis. 320. ; 

[a] Continuing a motion to vacate 
to an ensuing term does not affect a 
statutory requirement as to appeal- 
ing from the judgment. Marder v. 
Campbell Printing Press, ete., Co., 76 
Ill. A. 431; National Ins. Co. v. Cham- 
ber of Commerce, 69 Ill. 22; Fleet v. 
Gilbert, 66 Ill. A. 678; Quinn Chapel 
pee E. Church v. Pease, 66 Ill. A. 

[b] A petition after the term, 
asking to have a final decree set 
aside, could not have the effect of 
opening up the former decree, or of 
rendering the same appealable. Coe 
v. East, etc., Alabama R. Co., 85 Fed. 
489, 552, 29 CCA 292. 

21. U. S.—uU. S. v. Maryland Fi- 
Cee ete, Co. 155° Med. c11 7, $3 CGA 


Peer greea pei v. Lynch, 43 Cal. 

Colo.—Denver County Ct. v. Eagle 
Rock Gold Min., ete., Co., 50 Colo. 
365, 1115 P 706; 

Conn.—In re Daland, 81 Conn. 249, 
70 A 449. 

Seeks SRL ee v. Turner, 14 Fla. 

Iowa.—Russell v. Red Oak First 
Nat.. Bank, 65 Iowa 242, 21 NW 585. 
pryse C.—Badger v. Daniel, 82 N. C. 

Wis.—Van Steenwyck v. Miller, 18 
Wis. 320. 

See also Black vy. Pollock, 2 Penr. 
& W. (Pa.) 489; Grieve v. Tasker, 
[19069 ACHCs 132: 

22. Clarion, etc., R. Co. v. Hamil- 
ton, 127 Pa. 1, 17 A 732; In re Cres- 
cent Tp. Road, 18 °Pa. Super. 160 
(holding that the time within which 
a party may appeal from the refusal 
to strike off or quash a decree or 
order void on its face begins to run 
from the date of such refusal, and 
not from that of the decree or or- 
der). See also Farmers’, ete., Bank 
v. Babcock Hardware Co., 59 Kan. 
779, 56 P 1123; Hermann v. Martin, 
107 Ky. 642, 55 SW 429, 21 KyL 1396. 

23. In re German Ditch, etc., Co., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


~ §§ 1051-1054] 


Reéntry of judgment. Where a motion is made 
to set aside a judgment during the term at which 
it was rendered, and is denied, and the judgment 
is reéntered as of the date when the motion to set 
it aside was made,.a writ of error is properly sued 
out on the reéntered judgment.** 

A petition to reconsider an order denying a mo- 
tion to vacate an order of default and judgment, 
in an action to foreclose a general tax lien, does 
not extend the period in which an appeal might be 
taken from the order refusing to vacate the default 
and judgment.?® 

[§ 1052] e. Effect of Vacating or Suspending 
Judgment ;*° Stay of Execution. Where a judgment 
or order is itself vacated or suspended, there is 
nothing from which an appeal would he, and the 
operation of the statute of limitations is suspend- 

ed.?*7 But where the order vacating a judgment is 

a nullity, the statute begins to run from the ren- 
dition or entry of the judgment vacated,?8 and an 
order merely staying execution on a judgment does 
not enlarge the time for appealing.?® 

[§ 1053] f. Effect of Time for or Delay in Pre- 
paring Bill of Evidence and Exceptions. The final- 
ity of a judgment does not depend upon the prepa- 


56 Colo. 252, 139 P 2 (holding that,, Rep. 71. 


APPEAL AND ERROR 


See also Robinson v. Hud- 
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ration or allowance of a bill of exceptions,®° and as 
a rule, therefore, the time for appealing or com- 
mencing proceedings in error is not extended by 
allowance of time for, or delay in settling or filmg 
a bill of exceptions.*+ So, in Kentucky, it is held 
that the fact that appellant is given time within 
which to prepare and tender his bill of evidence and 
exceptions does not prevent the running of the 
statute fixing the time for filing the appeal, and ap- 
pellant, if unable to file his bill within the statutory 
period, will lose his right of appeal unless he may 
and does secure an order from the appellate court. 
extending the time.*? In Missouri, however, where 
time after judgment is granted for filing a bill of 
exceptions, the date on which it is: filed will be 
treated as the date of the judgment appealed from, 
in determining whether appellant perfected his ap- 
peal to the term of the appellate court ensuing sixty 
days after the appeal was taken.** 

[§ 1054] g. From Rendition or Entry of Judg- 
ment, Order, or Decree—(1) In General. In some 
jurisdictions and under some statutes the period of 
limitation begins to run from the rendition of an 
appealable judgment, order, or decree,** and the 
date of the judgment, order, or decree, as shown 


where a decree determining water 
rights was not binding on persons 
not parties by reason of defective 
service, the subsequent granting of 
their petition for a reargument and 
review with the right to introduce 
evidence was equivalent to vacating 
the decree as to them, and that the 
time within which they could appeal 
did not begin to run until the relief 
prayed for on the rehearing had been 
denied, at which time the decree be- 
came final as to them). 

24. Memphis v. Brown, 94 U. S. 
715, 24 L. ed. 244; Brockett v. Brock- 
ett, 2 How. (U. S.) 238, 11 L. ed. 251. 

25. Pedigo v. Fuller, 37 Wash. 
B29. Mion Pakt29: 

26. Effect of amendment or modi- 
fication see supra § 1047. 

27. Ind.—Bowers v. McNutt, 5 
Blackf. 231. 

Kan.—Keystone Iron Works Co. v. 
Douglas Sugar Co., 55 Kan. 195, 40 P 
273. 


7 La. 879, 26 
AmD 505. 


Md.—Herbert v. Rowles, 30 Md. 
271; Bennett v. Bennett, 5 Gill 463. 

Minn.—Fargo First Nat. Bank v. 
Briggs, 34 Minn. 266, 26 NW 6. 

S. C.—Moore v. Smith, 24,255, 0C3 
316; Whitesides v. Barber, 22 S. C. 47. 

Tex.—Luck v. Hopkins, 92 Tex. 
426, 49 SW 360. 

[al Where two judgments are ren- 
dered in the same case, and the last 
judgment is appealed from and de- 
cided to be a nullity, the right of 
appeal from the first judgment is 
suspended until the decision takes 
place and an appeal may be taken 
within a year from that period, al- 
though more than a year has elapsed 
since the signing of the judgment 
appealed from. Flint v. Cuny, 7 La. 
379, 26 AmD 505. 

[b] A motion to restore a case, 
‘erased from the docket upon the 
ground that the court had no juris- 
diction of the action, when enter- 
tained by the court, operates to de- 
fer the time for filing an appeal until 
finally decided. Sanford vy. Bacon, 75 
Conn, 541, 54 A 204. 

28. Zimmermann v. Bloch, 12 Misc. 
158, 32 NYS 1073. See also Jenkins 
Vv. Corwin, 55) Ind..21. 

29.‘ Colo._—Hamill v. Clear Creek 
County Bank, 7 Colo. A. 472, 43 P 903. 

tll. Vickers v. Tyndall, 168 Ill. 
616, 48 NE 214. 

Towa.—Meredith v. Peterson, 108 
Iowa 551, 79 NW 351. 

N. Y.—-Renouil v. Harris, 2 Code 


La.—Flint v. Cuny, 


son River R. Co., 1 Hilt. 144. 

Tenn.—Hardin v. Watson, 85 Tenn. 
593, 4 SW 37. 

30. Toltec Live Stock Co. v. Gil- 
lespie, 20 Wyo. 314, 123 P 413. 

31. Kentucky Coal, etc., Co. 
Hawes, 153 Fed. 163, 82 CCA 337: 
Jackson v. Haisly, 27 Fla. 205, 9 8 
648; Kaiser v. Wayne Cir. Judge, 162 
Mich. 247, 127 NW _ 336, 922; Toltec 
Live Stoek Co. y. Gillespie, 20 Wyo. 
fi iz: Nase Bye) ere Le 

32. Willis v. Witt, (Ky.) 124 SW 
362; Western Union Tel. Co. v. John- 
son, 100 Ky. 589, 38 SW 10438, 18 KyL 
982. See also Kentucky Coal, etc., 
ee v. Howes, 153 Fed. 163, 82 CCA 

33. Cunningham v. Roush, 141 Mo. 
640, 438 SW. 161; St.. Clair County 
Land, etc., Co. v. Martin, 125 Mo. 114, 
28 SW. 434: Wall v. Continental Cas- 
ualty Co., 111 Mo. A. 504, 86 \SW 491. 

34. ‘Ala.—Kirkland v., Mills, 138 
Ala. 192, 35 S 40; Smith v. Gordon, 
138 Ala. 181, 35 S 58; Lide v. Park, 
132. Ala. 222, 31 S 360. 

Ark.—Chatfield v. Jarratt, 108 Ark. 
523, 158 SW 146; Ex p. Morton, 69 
Ark. 48, 60 SW 307. 

Conn.—Hart v. Farchau, 83 Conn. 
316, 76 A 292; Sisk v. Meagher, 82 
Conn, 376, 73 A 785; Bulkeley’s App., 
76. Conn, -454,. BVA. 1123). Burke’ vy; 
Wright, 75 Conn. 641, 55 A 14. Com- 
pare Vincent v. McNamara, 70 Conn. 
332, 39 A 444. 

Fla.—Simmons v. Hanne, 50 Fla. 
267, 39 S 77, 7 AnnCas 322 (when ren- 
dered in writing, signed, and dated 
by the judge). 

Ga.—Wright v. Clark, 139 Ga. 34, 
76 SE 565. 

Ind.—Mayer v. Haggerty, 138 Ind. 
628, 38 NE 42; Wright v. Manus, 111 
Ind. 422, 12 NE 160; McClintock v. 
Theiss, 74 Ind. 200; Anderson v. 
Mitchell, 58 Ind. 592; Long v. Emery, 
49 Ind. 200; Crawford v. Prairie 
Creek Ditching Assoc., 44 Ind. 361; 
Pittsburgh, ete., R. Co. v. Johnson, 49 
Ind. A. 126, 93 NE 683, 95 NE 610; 
Reading v. Brown, 19 Ind. A. 90, 49 
NE 41. 

Ky.—Willis v. Witt, 124 SW 362; 
Davis v. Catlettsburg-Kenova-Ceredo 
Water Co., 136 Ky. 66, 123 SW 335. 
Compare Fristoe y. Gillen, 80 SW 
823, 26 KyL 149. 

La.—Harry C. Meyer Co. v. Vas- 
quez, 129 La. 632,56 S 619; Cohen v. 
Otis, 127 La. 6, 53 S 364 (from date 
of judgment if it is pronounced in 
the presence of the parties). 


ae 56; McCollum vy. Ulen, 92 Mo. 


Nev.—California Cent. Trust Co. v. 
Holmes Min. Co., 30 Nev. 437, 97 P 
390; Elko- Tuscarora Mercantile Co. 
v. Wines, 24 Nev. -305, 53 P°177> Cali- 
fornia State Tel. Co. v. Patterson, 1 
Nev. 150. 

Oh.—Lafferty v. Shinn, 38 Oh. St. 
46; West v. Meddock, 16 Oh. St. 417. 

Okl.— Powell v. Johnson-Larimer 
Dry Goods Co., 35 Okl. 644, 130 P 945; 
Schollmeyer v. Van Buskirk, 35 Okl. 
439, 130 P 138. 

Tex.—Waterhouse v. Love, 23 Tex. 
559 (writ of error). But see cases 
infra this section note 36. 

Va.—Buford v. North Roanoke 
Land Co., 94 Va. 616, 27 SE 509. 

WwW. Va.—Cresap v. Cresap, 54 W. 
Va. 581, 46 SE 582. 

Can.—-Elgin Vv. Robert; 36 -Can. 7S: 
C. 27; Martin v. Sampson, 26 Can. S. 
C. 707; News une Co. v. Macrae, 
26 Can. S. C. 695. 

B. OG. Siciritena v. Brown, 13 B. C. 
350 (from date of delivery of judg- 
ment); Koksilah Quarry Co. v. Reg., 
5 B. C 600. 

Man.—Glass v. McDonald, 1 Man. 


See Bonanza Lead Min. Co. v. Huff, 
66 Kan. 786, 71 P 849; Cummings vy. 
Ayer, 188 Mass. 292, 74 NE 336; Al- 
lan v. Place, 15 Ont. L. 148, 10 Ont 
WR 603 (when decision regarded as 
pronounced or delivered). 

[a] “Rendition” and “entry” dis- 
tinguished.—“‘The judgment is a judi- 
cial act of the court, the entry is the 
ministerial act of the clerk. The 
judgment is as final when pronounced 
by the court as when it is entered 
and recorded by the clerk, as re- 
quired by statute. If the record dis- 
closes that the decision of the court 
finally disposed of the action, and 
nothing further was to be done by it 
to complete that disposition, that 
surely was a final judgment from 
which an appeal would lie, whether 
it were perfected by entry in the 
judgment-book and docket, or not. It 
is the act of the court which renders 
the judgment final, and not that of 
the clerk, whose only office in this 
respect is to put in form and record 
what the court has previously de- 
clared.” California State Tel. Co. v. 
Patterson, 1 Nev. 150, 155. 

[b] Bill of review.—In Virginia, 
under Code (1904) § 38474, requiring 
an appeal to be perfected within one 
year from the date of a final judg- 
ment or decree, or within six months, 


Mo.—Sidwell vy. Jett, 213 Mo. 601 | if the decree appealed from is one 
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by the record, governs until corrected by proper 
In other jurisdictions, or under other 
statutes, it does not begin to run until the judg- 
ment, order, or decree has been duly filed or entered 
of record as well as rendered, either by express pro- 


proceeding.*° 


refusing a bilt of review to a final 
decree rendered more than_ six 
months prior thereto, the fact that a 
decree dismissing a bill of review is 
entered less than six months after 
the final-decree does not extend the 
time for perfecting an appeal beyond 
one year from the date of the final 
decree. Adams v. Booker, 114 Va. 
796, 77 SH 611. 

{c] What constitutes a rendering 
within the meaning of the statutes 
has been variously determined in dif- 
ferent jurisdictions and under differ- 
ent circumstances. (1) It has been 
held that a judgment is rendered 
whenever the trial judge _ officially 
announces his decision (Bulkeley’s 
App., 76 ‘Conn. 454, 57 A. 112); (2) 
before it is actually placed upon rec- 
ord by the clerk (State v. Meacham, 6 
Oh iret, ot. oO Cir eDeCw So 0)z 
(3) when findings are filed and judg- 
ment ordered (Painter v. Painter, 113 
Gal. 371, 45. P 689); (4) where it is 
announced and entered in the min- 
utes (Wetherbee v. Dunn, 36 Cal. 
249); (5) or when the order or de- 
cree is signed and filed or entered in 
the minutes of the court (Mount v. 
Slack, 39 N. J. Eq. 230; Mount v. 
Van Ness, 34 N. J. Eq. 523; Young 
v. Young, 32 N. J. Eq. 275; Hillyer v. 
Schenck, 15 N. J. Eq. 398). 

Necessity for signature see infra 

1057. 

: [dad] An appeal from an interlocu- 
tory order sustaining a demurrer to 
a@ bill in equity, required by Code § 
427, to be taken within thirty days, 
must be taken within thirty days 
from the time of the rendition of the 
decree, and not thirty days from the 
expiration of the time allowed plain- 
tiff to amend. Lide v. Park, 132 Ala. 
222, 31 S 360. 

85. Buck v. Holt, 74 Iowa 296, 37 
NW 377; Buford v. North Roanoke 
Hand Go, .94). Va. 616, 22%. SH, 509; 
Cresap v. Cresap, 54 W. Va. 581, 46 
SE 582: 

{a] Actual date of decree.—Under 
Code § 3455, providing that, “if the 
final decree from which an appeal is 
asked is a decree refusing a bill of 
review to a decree rendered more 
than six months prior thereto, no ap- 
peal from or supersedeas to such de- 
cree so refusing a bill of review shall 
be allowed, unless the petition be 
presented within six months from the 
date of such decree,’ the limitation 
runs from the actual date of the de- 
cree, and not from the beginning or 
end of the term at which it was ren- 
dered. Buford v. North Roanoke 
Land Co., 94 Va. 616, 27 SE 509. 

[b] Where two orders are made 
on different days, the time begins 
to run from the date of the last or- 
der. Sass v. Hirschfeld, 32 Tex. Civ. 
A. 1, 56 SW 602. 

36. U. S.—Radford v. Folsom, 131 
TS5392-9. SCtr 792533) Ls ed5.2035 
Polleys v. Black River Impr. Co., 113 
Use Sesion 5 SCt. 309, 8 28mbned. Boas 
Darnell v. Illinois Cent. R. Co., 206 
Red. 445.0124 CCAS 3272 Blatier vz 
New Orleans Water Supply Co., 160 
Wed. 389, 87 CCA 341; In re McCall, 
145 Fed. 898, 76 CCA 430; Rutan v. 
Johnson, 130 Fed. 109, 64 CCA 443; 
Dunean v. Atlantic, etc., R. Co., 88 
Fed. 840, 4 Hughes 125; Marks v. 
Northern Pac. R. Co., 76 Fed. 941, 22 
CCA 630. 

Cal.—Wilson v. Union Iron Works 
pry. Dock Co: e16%7.Cal.) (539,) 1405 P 
250; In re Dunphy, 158 Cal. 1, 109 
P 627 (order appointing guardian of 
incompetent person; construction of 
statutes); Hellman vy. Longley, 154 
Cal. 78, 97 P 17; Sequeira v. Collins, 
158) Cal. 426; 95 .P -876;. Wood,  ete., 
Co. v. Missouri Pac. R. Co., 152 Cal. 
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Cal. 323, 92 P 847; In re More,-143 
Cal. 498, 77 P 407; Dore v. Klumpke, 
140 Cal. 356, 73 P 1064; In re Turner, 
139 Cal. 85, 72 P 718 (from probate 
order); Bell v. Staacke, 137 Cal. 307, 
70 P 171; In re Devincenzi, 131 Cal. 
452, 63 P 723; Ferris v. Baker, 127 
Cal. 520, 59 2 9372 Inore Scott fie 
Gal: "671" 57 P6545" In’ re Shed, 122 
Cal. 528, 55 P 328; In re Pearson, 119 
Cal. 27, 50 P 929; McHugh v. Adkins, 
117> Cal? 228, 49) P 2° Gray ev." Winder, 
77 Cal. 525, 20 P 47;.Gruell v. Spoon- 
er, 7h Cale 493,127 Be oll Keiorple ave 
Conways 697 Calli iL oll 2 ersoreive= 
Laughlin v. Doherty, 54 Cal. 519; 
Pedley v. Werdin, 7 Cal. Unrep. 
Cas. 360, 99 P 975; Bryan v. Bryan, 7 
Cal. Unrep. Cas. 19, 70 P 304; Hough- 
ton Co. v. Kennedy, 8 Cal. A. 777, 97 
P 905. Compare Wetherbee v. Dunn, 
36 Cal. 249; Genella v. Relyea, 32 Cal. 
159; Gray v. Palmer, 28 Cal. 416 (all 
decided under § 336 of the Practice 
Act). 

Fla.—Pittsburg Steel Co. v. Streety, 
60 Fla. 183, 538 S 505. See Dees v. 
Cook, 58 Fla. 420, 51 S 138. 

Ida.—Vollmer v. Nez Perces Coun- 
ty, 7 Ida. 302, 62 P 925. See Neu- 
stadter v. ~"Doust, )13> ida.. 617, 927 e 
978; Robson vy. Colson, 9 Ida. 215, 72 
Teme Sah 

Ill. George v. George, 250 Ill. 251, 
95 NE 167; Haffman v. Paradis, 174 
Ill. A. 558 (municipal court); Novelty 
Tufting Mach. Co. v. Peters, etc., 
Furniture Co., 170 Ill. A. 134 (munici- 
pal court); Schindler v. Edwards, 
134 Ill. A. 687 (municipal court); 
Lawyer’s Co-Op. Pub. Co. v. Chicago 
Law Book Co., 90 Ill. A. 425. 

Iowa.—Fort v. Colby, 144 NW 393; 
Des Moines Sav. Bank v. Arthur, 163 
Iowa 205, 143 NW 556; Sievertsen v. 
Paxton-Eckman Chemical Co., 133 
NW 744, 142 NW 424; Puckett v. 
Gunther, 1387 Iowa 647, 114 NW 34; 
Thompson vy. Great Western Acc. 
Assoc., 136 Iowa 557, 114 NW 31; 
Hoffman-Bruner Granite ‘Co: Vv. 
Stark, 132 Iowa 100, 108 NW 329; 
In re Bishop, 130 Iowa 250, 106 NW 
637; Stutsman vy. Sharpless, 125 Iowa 
335, 101 NW 105; Groendyke vy. Mus- 
grave, 123 Iowa 535, 99 NW 144. 

Me.—Cram v. Gilman, 83 Me. 193, 
32 A 106; Gilpatrick v. Glidden, 82 
Me. 201, 19 A 166. 

Mich.—Bliss v. Tyler, 156 Mich. 
640, 121 NW 292, 157 Mich. 258, 121 
NW 756; McCahill v. Detroit City R. 
Co., 96 Mich. 156, 55 NW 668; New- 
bould v. Stewart, 15 Mich, 155; Sellers 
v. Botsford, 9 Mich. 490. See also 
Besser v. Alpena Cir. Judge, 155 
Mich. 631, 119 NW 902; Teller vy. Wil- 
lis, 12 Mich. 384. But compare Bor- 
Gena hse SeOrian Mir ac. Hee nS a Cor, 
Mich. 232 (writ of error). 

Minn.—Kearney v. Chicago, etce., 
R. Co., 101 Minn. 65, 111 NW, 923; 
Exley v. Berryhill, 36 Minn. 117, 30 
NW 436; Hostetter v. Alexander, 22 
Minn. 559; Humphrey vy. Havens, 9 
Minn. 318 [overr Haines v. Paxton, 5 
ee 442; Furlong v. Griffin, 3 Minn. 
07). 

Mont.—Warren v. Humble, 26 Mont. 
495, 68 P 851; Morris v. McLaughlin, 
25 Mont. 151, 64 P 219; Gallagher v. 
Cornelius, 23 Mont. 27, 57 P 447. See 
Work v. Northern Pac. R. Co. 11 
Mont. 513, 29 P 280. 

Nebr.—Anderson v. Carlson, 85 
Nebr. 711, 124 NW 145; Morrison v. 
Gosnell, 76 Nebr. 539, 107 NW 753; 
Hornick v. Maguire, 47 Nebr. 826, 
66 NW 867; Bickel v. Dutcher, 35 
Nebr. 761, 53 NW 663 [overr Horn v. 
Miller, 20 Nebr. 98, 29 NW _ 260]; 
Hall v. Moore, 3 Nebr. (Unoff.) 574, 
92 NW 294. See also Anderson vy. 
Griswold, 87 Nebr. 578, 127 NW 883. 
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vision of the statute, or on the principle that until 
there has been an actual filing or entry there is no 
record evidence of a final or appealable judgment, or- 
der, or decree.*® 
mencement of the period of lmitation are given in 


344, 92 P 868; Roney v. Reynolds, 152, 


Various decisions as to the com- 


Compare Scarborough vy. Myrick, 47 
Nebr. 794, 66 NW 867 (proceeding in 
error); Glore v. Hare, 4 Nebr. 131. 

N. J.—Mount v. Slack, 39 N. J. Eq. 
ges Young v. Young, 32 N. J. Hq. 

N. Y.—Wingert v. Krakauer, 180 
N. Y. 265, 73 NE 46, 34 NYCivProc 
146; Daniels v. Southard, 36 App. Div. 
540, 55 NYS 692; Star F. Ins. Co. 'v. 
Godet, 34 N. Y. Super. 359; Smith 
v. Dodds, 3 E. D. Smith 215; Howe v. 
Noyes, 48 Misc. 356, 95 NYS 542; 
Keller v. Straus, 34 Mise.. 194, 68 
NYS 777; Maas v. Ellis, 12 NYCiv 
Proc 323; Vernon y..Palmer, 67 How 
Pr 18; Marshall v. Francisco, 10 How 
Pr 147; Wells v. Danforth, 7 HowPr 
197; Bentley v. Jones, 4 HowPr 335; 
Woollen Mfg. Co. v. Townsend, Code 
RepNS 415; Nicholson vy. Dunham, 1 
CodeRep 119; Robertson v. McGeoch, 
11 Paige 640; Gay v. Gay, 10 Paige 
369; North American Coal Co. v. 
Dyett, 4 Paige 273; Banks v. Peo., 
7 AlbLJ 41. Compare Farmers’ L. 
& T. Co. v. Carroll, 2 N. Y. 566 (de- 
cided before enactment of the code); 
Lee v. Tillotson, 4 Hill 27; Fleet vy. 
Youngs, 11 Wend. 522. 

N. D.—Oliver v. Wilson, 8 N. D. 
590. 80 NW 757, 783 AmSR 784. 

Oh.—Charles v. Fawley, 71 Oh. St. 
50, 72 NE 294; Kenton v. Ma River 
Tp. Bd. of Education, 70 Oh. St. 172, 
71 NE 287; Hollmeyer v. McKinney, 
25 Oh. Cir. Ct. 704; State v. Seward, 
16 ‘Oh. Cir; ‘€t.' 44359 Oh® Cir’ Dec: 
168; Miller v. Albright, 12 Oh. Cir. 
Ct. 639, 5 Oh. Cir. Dec. 585. Com- 
pare State R. Commn. v. Hocking 
vEuey R. Co., 79 Oh. St."419;) 87 NB 

Okl.—Utterback vy. Rock Island 
Plow Co., 22 Okl. 263, 97 P 649; Bick- 
ford‘v. Bruce, 21 Okl. 892, 97 P 648; 
Ee v. Brook, 21 Okl. 885, 97 P 

Or.—lLee v. Imbrie, 13 Or.) 510.01 
Peare: 

Pa.-—Rively v. Media, etc., Electrie 
R. Co., 228 Pa. 9, 76 A 506; Jones v. 
Marion Coal Co., 227 Pa. 509, 76 A 
248; McGeehan v. Hughes, 223 Pa. 
5024, 72 A 856; In re Pittsburg Wagon 
Works, 204 Pa. 435, 54 A 359; In re 
Crescent Tp. Road, 18 Pa. Super. 160. 

R. I.—Matteson yv. Benjamin F. 
Smith Co., 30 RT. 424, 75’ A689: 

S. D.—Stephens v. Faus, 20 S. D. 
367, 106 NW 56; Dyea Electric Light 
Co. v. Easton, 14 S. D. 520, 86 NW 23; 
Hughes v. Stearns, 13 S. D. 627, 84 
NW 196; Myers v. Longstaff, 12 S. D. 
641, 82 NW 1838; Mettel v. Gales, 12 
S. D. 632, 82 NW 181; Neeley v. Rob- 
erts, 11 S. D. 634, 80 NW 130; Martin 
v. Smith, 11 S. D. 437, 78 NW 1001; 
Minneapolis Threshing Mach. Co. vy. 
Skau, 10 S. D. 636, 75 NW 199. 

Tenn.—Charleston Bank v. Johns- 
ton, 105 Tenn. 521, 59 SW 131. 

Tex.—Johnson vy. Smith, 14 Tex. 
412; Broderick, etc., Rope Co. v. Waco 
Brick Co., (Civ. A.) 150 SW 600; 
Trotti v. Kinnear, (Civ. A.) 144 SW 
326; Partridge v. Wooton, (Civ. A.) 
137 SW 412; Holbein v. De la Garza, 
(Civ. A.) 126 SW 42; Texas, etc., R., 
Co. v. Texas Tram, etc., Co., 50 Tex, 
Civ. A. 182, 110:SW 140; Slayden v. 
Palmo, (Civ. A.) 90 SW 908 [aff 100 
Tex. 13, 92 SW 796]; McIver v. Mc- 
Intosh, 10 Tex. Civ. A. 581, 30 SW 1086. 
Contra as to writ of error see Wa- 
terhouse v. Love, 28 Tex. 559. And 
compare Farwell v. Babcock, 27 Tex. 
Civ. A. 162, 65 SW 509 (appeal from 
interlocutory order made in cham- 
bers ex parte properly taken when 
order filed, although not entered on 
minutes). 

Utah.—Robinson y. Salt Lake City, 
37 Utah 520, 109 P 817; Henderson 
v. Barnes, 27 Utah 348, 75 P 759. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the note.®? Under a statute so providing it is the en= 
try of the judgment, and not the mere ministerial 


* Va.—Tatum v. Snidow, 2 Hen. & M. 
(1.2) Va.) 542. 

Wash.—Wooddy v. Seattle Electric 
Co., 65 Wash. 539, 118 P 633; Stewart 
v. State Bd. of Medical Examiners, 62 
Washi 59.112. Pltl0G- lindsay - v. 
Scott, 56 Wash. 206, 105 P 462; Jemo 
vy. Tourist Hotel Co,, 55 Wash. 595, 
104 P 820, 30 LRANS 926, 19 AnnCas 
1199; Loveday v. Parker, 50 Wash. 
260, 97 P 262; Chilcott v. Globe Navy. 
Co., 49 Wash. 302, 95 P 264; Her- 
zog v. Palatine Ins. Co., 36 Wash. 
611, 79 P 287; Wadhams v. Page, 6 
Wash. 103, 32 P 1068. 

Wis.—Milwaukee County v. Pabst, 
64 Wis. 244, 25 NW 11 (holding that 
costs must be taxed and inserted); 


Fehring v. Swineford, 33 Wis. 550; 
Blodget v. Hatfield, 5 Wis. 77. Com- 
pare Cowie v. Strohmeyer, 150 Wis. 


401, 136 NW 956, 137 NW 778 (hold- 
ing that time for appealing from a 
final determination in county court, in 
the course of administration of an 
estate, dates from such determina- 
tion, whether embodied in a formal 
order or merely minuted upon the 
court journal). 

Wyo.—Fremont Lodge No. 11 I. O. 
O. F. v. Fremont County, 131 P 62. 

Eng.—2 Tidd Pr. 1064. In BEng- 
land the period within which the ap- 
peal may be taken is calculated from 
the time at which the judgment or 
order is signed, entered, or otherwise 
perfected, or, in the case of the re- 
fusal of an application, from the 
date of such refusal. Swindell v. 
Birmingham Syndicate, 3 Ch. D. 127. 

B. C.—Short v. Federation Brand 
Salmon Canning Co., 7 B. C. 35. 

N. B.—Brookfield v. St. Andrews, 
ete. or. (Coy, N. B. 496; 
Nichols, 8 N. B. 297. 

Deduction of time application for 
appeal is pending see supra § 1043. 

387. [a] The fact that appellant 
was misled, by the rough daily min- 
utes of a court room clerk, into be- 
lieving that a decree was entered will 
not justify a premature appeal, where 
he could have ascertained by inquiry 
at the clerk’s office that said minutes 
had a different signification. In re 
Pearson, 119 Cal.’ 27, 50 P 929. 

{[b] From entry of judgment and 
not from verdict.—Where an appeal 
is taken within the prescribed time 
after entry of judgment, it is in 
time, although a great length of time 
has elapsed between the date of the 
verdict and the appeal, since it is 
from a judgment, and not from a 
verdict, that an appéal lies. Rively 
v. Media, ete., Electric R. Co., 228 
Pa. 9, 76 A 506 (where five years had 
elapsed between the date of the ver- 
dict and the appeal); Wadhams v. 
Page, 6 Wash. 103, 32 P 1068. 

That an appeal does not lie from a 
verdict see supra § 441. 

[ec] From entry of decree and not 
from filing of opinion.—The time for 
filing appeals from the court of 
chancery appeals is governed by Act 
(1897) ¢c 131, providing that no writ 
of error or appeal in the nature of a 
writ of error shall be taken to the su- 
preme court from any decree of the 
court of chancery appeals after the 
expiration of ten days from the de- 
eree of such court, and hence appeal 
need not be taken within ten days 
after filing the court’s. opinion. 
Charleston Bank v. Johnston, 105 
Tenn. 521, 59 SW 181. 

[d] Formal after informal judg- 
ment.—Where plaintiff, after the en- 
try of an informal judgment in his 
favor by the clerk, prepared a formal 
judgment and had it signed by the 
judge and entered of record, he is 
estopped to say that the time for 
appeal shall be calculated from the 
date of the informal entry. Herzog 
v. Palatine Ins. Co., 36 Wash. 611, 79 
PP 287. 

Le] 
is undated, 


Frost v. 


Where an interlocutory order 
it is presumed that it 
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was entered on the day when the bill 
upon which it was indorsed was filed, 
and the time begins to run from that 
date. Lawyers’. Co-op. Pub. Co. v. 
Chicago Law Book Co., 90 Ill. A. 425. 

{[f] “from the date of the judg- 
ment” in a justice’s court contem- 
plates the time at which the judg- 
ment is entered and not the time 
When it is announced. McIver v. 
Are Lantos, 10 Tex. Civ. A. 581, 30 SW 
1086. 

[g] A second instrament purport- 
ing to be a judgment, signed by an- 
other judge than the one before whom 
the hearing was had, does not post- 
pone the time of taking appeal from 
the judgment originally entered by 
the presiding judge. Henderson y. 
Barnes, 27 Utah 348, 75 P-759. 

[h] Appeal from entry during 
term of order made in vacation over- 
ruling motion to vacate a receiver- 
ship see New Birmingham Iron, etce., 
Co. v. Blevens, 12 Tex. Civ. A. 410, 
34 SW 828. 

[i] An order of dismissal entered 
on the minutes of the court, as ex- 
pressly provided by Code Civ. Proc. 

581, is in effect a final judgment, 
and the time within which an appeal 
must be taken runs from that date, 
although the clerk entered a judg- 
ment of dismissal at a subsequent 
date. Matthai v. Kennedy, 148 Cal. 
699, 84 P 37. 

[j] Nonsuit.—(1) An order grant- 
ing a nonsuit, entered on the min- 
utes, merely reciting that the motion 
is made and granted, but not purport- 
ing to be a dismissal of the action or 
a judgment, is not a final judgment, 
within Civ. Code § 939, as amended 
by St. (1897) p 55, limiting the time 
within which appeals may be taken 
from final judgments to six months; 
and hence an appeal taken from a 
formal judgment of nonsuit entered 
afterward is allowable, although not 
taken until more than six months 
after the entry of the first order. 
Ferris v. Baker, 127 Cal. 
Vile (2) Notice of appeal from a 
judgment of nonsuit and dismissal 
“entered” on January 18 was held 
not defective, the judgment having 
been rendered on that date, but not 
entered until February 10, such entry 
being a ‘judgment of nonsuit’” under 
Code Civ. Proc. 581. Wilson v. 
Union Iron Works Dry Dock Co., 167 
Cal. 539, 140 P 250. (3) Under Rem- 
ington & B. Code § 77, making it the 


iduty of the clerk of the superior 
‘court to keep a journal and enter 


therein the orders, judgments, and 


‘decrees of the court, and § 435, re- 


quiring the entry of all judgments in 


,the journal, an order granting a non- 


| 


suit and dismissing the action is a 


‘final order and a statutory judgment, 


from the entry of which the time to 
appeal begins to run, and such time 
is not extended by the later entry of 
a formal judgment. Wooddy v. Se- 
Bytes Se ecerS Co., 65 Wash. 539, 118 

[k] When the law permits an ap- 
peal from an order sustaining a de- 
murrer, with right to amend, an ap- 
peal is timely when taken within the 
statutory time from the subsequent 
entry of a judgment on an election of 
the party to stand on the exception 
to the ruling on the demurrer. Farm- 
ers’, etc., State Bank v. Rock Creek 
School Tp., 118 Iowa 540, 92 NW 676. 

{1] Overruling demurrer.—Under 
Pub. Acts (1907) p 497 No. 340 § 2, 
providing that in chancery cases an 
appeal shall be taken within forty 
days after filing of the decree, the 
word ‘decree’ includes an _ order 
overruling a demurrer, and an appeal 
therefrom must be taken within forty 
days from its filing, and not within 
forty days from the expiration of the 
time given to answer. Bliss v. Tyler, 
156 Mich. 640, 121 NW 292. 

[m] Order on motion for new 


520,59 Pt 
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act of the clerk in compiling the judgment roll, 
which sets the statute running.®®> But recording at 


trial.—The time within which an ap- 
peal from an order on a motion for 
a new trial may be taken does not 
commence to run until the actual en- 
try of the order, it being the practice 
to enter judgment immediately upon 
return of a verdict, so that the entry 
of a judgment is no indication that a 
motion for a new trial has been dis- 
posed of. In re Bishop, 130 Iowa 
250, 106 NW 637. 

[n] New judgment after denial 
of new trial.—Where a judgment is 
entered by the clerk, and later a mo- 
tion for new trial is made and denied, 
and thereafter a new _judgment is 
entered by the court on motion of 
the successful party, not only is he 
estopped to deny that it is the final 
judgment, but it also vacates and 
supersedes the former judgment, so 
that time for perfecting appeal runs 
from the later judgment. Jemo v. 
Tourist Hotel Co., 55 Wash. 595,104 P 
820, 30 LRANS 926, 19 AnnCas 1199. 

[o] Appeal by party prevailing 
below but losing on appeal.—When 
the attention of the appellate court 
is called to a desire for an oppor- 
tunity for appeal by the winning 
party below, in case he should lose 
on appeal the practice will be merely 
to revise the judgment and send the 
record back to the court below to 
enter such judgment.as it should 
have entered in the first instance. 
The time for appeal by a different 
party will then begin to run from 
such judgment, so that no one will be 
barred without a fair opportunity to 
be heard. Hughes v. Miller, 192 Pa. 
365, 43 A 976. And see Hardoncourt 
v. North Penn Iron Co., 225 Pa. 379, 
74 A 243. 

[p] From judgment entered after 
reversal and remand.—Where a judg- 
ment for defendants notwithstanding 
the verdict is reversed on appeal and 
remanded, and a judgment against 
defendants is thereafter entered, de- 
fendants’ right of appeal dates from 
the entry of the judgment. MeGee- 
han v. Hughes, 223 Pa. 524, 72 A 
856. And see Hunt v. Philadelphia, 
ete., R. Co., 224 Pa. 610,.73 A 970. 

[aq] Appeal from order of reversal 
and granting new trial—Under a 
statute providing that ‘‘where a judg- 
ment, from which an appeal is taken, 
is reversed upon the appeal, and a 
new trial is granted, an appeal can- 
not be taken from the judgment of 
reversal; but upon an appeal from 
the order granting a new trial, taken, 
as prescribed by law, the judgmient of 
reversal must also be reviewed,” the 
time within which the appeal must 
be taken from the order does not 
commence to run until the judgment 
of reversal is also entered. Wingert 


v. Krakauer, 180 N. Y. 265): 73 NE 
46, 84 NYCivProc 146. 
{r] An entry, “Demurrer  sus- 


tained, Elmer, J.,” is not the appeal- 
able final judgment, when the record 
shows a later judgment in form, 
based upon such a ruling. ‘Vincent v. 
McNamara, 70 Conn. 332, 39 A 444, 

[s] Where the court entered two 
decrees at different times, but the 
first decree merely adjudicates the 
rights of the parties and directs the 
preparation of a final decree, a notice 
of intention to appeal, served within 
ten days of notice of filing of the 
formal decree, is in time. Dinkins v. 
Simons, 97 S. C. 261, 81 SE 638. 

{t] Pendency of proceedings for 
review in another court.—In comput- 
ing the six months within which an 
appeal must be taken to, or a writ of 
error from, a circuit court of appeals 
under the act of March 8, 1891, § 11, 
the time of the pendency of proceed- 
ings for review in the supreme 
court, which were dismissed for want 
of jurisdiction cannot be excluded. 
Darnell v. Illinois Cent. R. Co., 206 
Fed. 445, 124 CCA 327. 

38. Dore v. Klumpke, 140 Cal. 356, 
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length upon a judgment or order book is not always 
required. Under a statute which makes it the duty 
of the clerk to keep a minute book, in which he is 
required to enter a brief statement of all proceed- 
ings had in open court, showing all motions and 
orders made, when a written order is drawn up 
and signed’ by the judge and filed by the clerk, who 
enters a brief statement thereof in his minute book, 
showing the substance of the order, this is an entry 
of it within the meaning of the statute.°® The run- 
ning of the statute is not postponed to the time the 
judgment roll is actually made up.*° 

Appeal for insufficiency of evidence. In some ju- 
risdictions, although the time for taking an appeal 
generally runs from the entry of the judgment or 
order, it is expressly provided that an exception 
to the decision or verdict on the ground that it is 
not supported by the evidence cannot be reviewed 
on an appeal from the judgment, unless the appeal 
is taken within a certain time after the rendition 
of the judgment.*+ 

An irregularity in the entry of a judgment, of 
which entry due notice is given, as required by the 


73 P 1064; Bartlett v. Mackey, 130] mere irregularity. 
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statute, does not prevent the running of the time 
for appealing.*” 

Nonpayment of fee. Failure of the clerk to col- 
lect the statutory fee at the time of entering a 
judgment does not render the judgment void or af- 
fect its finality for the purpose of an appeal.** 

[§ 1055] (2) Actual Rendition or Entry. 
Whether the statute begins to run from the time 
of rendition or entry of judgment, it is the time of 
actual rendition or entry which determines the com- 
mencement of the period of limitation, and the judg- 
ment, having been once actually rendered or en- 
tered, the statute runs despite the action of the 
court or the stipulation or agreement of the par- 
ties.*4 

[§ 1056] (3) Nunc Pro Tunc Entry or Rendition. 
When the rights of parties in respect to an appeal 
are determined by the date of the actual entry of 
a judgment, they cannot be defeated or affected 
by the entry of the judgment nune pro tune as of 
a prior date,*? but when an appeal may be taken 
from the rendition of a judgment, it has been held 
that the time for taking an appeal is not postponed 
New York City;clude a party from contending that 


Cal. 181, 62 P 482; Watson v. Sutro,| Baptist Mission Soc. v. Tabernacle | the appeal was taken within the stat- 


17 Cal. 609, 20 P 88. 

{a] Lately pending.—A reference 
in the clerk’s certificate to the cause 
as one which, at the making of the 
certificate, had been “lately pending” 
in the court below is not sufficient. 
An order book entry of final judg- 
ment is essential to show in the rec- 
ord on appeal the rendition thereof. 
Chicago Horseshoe Co. y. Gostlin, 30 
Ind. A. 504, 66 NE 514 [cit Gray v. 
Singer, 137 Ind. 257, 36 NE 209, 1109]. 

[b] On justice’s docket, not min- 
Veo ee v. Hodges, 10 NYS 

39. Uren v. Walsh, 57 Wis. 98, 14 
NW 902. 

[a] An order is considered as en- 
tered from the time it is drawn up, 
or settled, and left with the register 
or clerk to be copied into the records 
of the court. Gay v. Gay, 10 Paige 
CNEY ie 369: 

40. Dore vy. Klumpke, 140 Cal. 356, 
73 P 1064. 

41. In re College Hill Land Assoc., 
157 Cal. 596, 108 P 681; Thomas v: 
Northwestern Mut. L. Ins. Co., 142 
Cal. 79, 75 P 665; Dodge v. Carter, 140 
Cal. 663, 74 P 292; Sother Banking 
Co. v. Arthur R. Briggs Co., 138 Cal. 
724, 72 P 352; Gilbert v. Kelly, 138 
Cal. 689, 72 P 344; Coonan v. Loewen- 
thal, 129) Gal. 197, 162 pe 940e5 Wiser? 
Ballou, 129 Cal. 45, 61 P 574; Wood 
v. Etiwanda Water Co., 122 Cal. 152, 
54 P 726; Haas v. Teters, 19 Ida. 182, 
113 P 96; Brady v. Linehan, 5 Ida. 
732, 51-P 761; Young v. Tiner; 4 Ida. 
269, 38 P 697; Gilliam v. Black, 16 
Mont. 217, 40 P 303; Bacon v. Thorn- 
ton, 1162 Utah: 1338;)-5 i. Pi lose) Bear 
River Valley Orchard Co. v. Hanley, 
15 Utah 750651150. P «611. y:Seefialso 
supra § 1036. 

[a] Such statutes do not apply 
(1) to an exception taken to an order 
dismissing the complaint below (Clif- 
ford v. Allman, 84 Cal. 528, 24 P 292), 
(2) where the evidence is examined 
for the purpose of determining errors 
of law presented by the record, as 
the refusal of a nonsuit and the giv- 
ing of instructions (Gilliam v. Black, 
16 Mont. 217, 40 P 303), (8) or to an 
appeal from an order overruling a 
motion for a new trial based upon 
the ground that the evidence did not 
support the judgment (Needham ev. 
Salt Lake City, 7 Utah 319, 26 P 920). 

42. New York City Baptist Mis- 
sion Soc. v. Tabernacle Baptist 
Church, 9 App. Div. 527, 41 NYS 
720. 


[a] The failure to folio the judg- 
ment as entered, and the copy served, 
as required by a rule of court, is a 


Baptist Church, 9 App. Div. 527, 41 
NYS 720. 

43. Chilcott v. Globe Nav. Co., 49 
Wash, 302, 95 P 264. 

44. U. S.—Providence Rubber Co. 
Ha Goedyear, 6 Wall.-t53, 8 d.ied: 
7 


Ala.—Pearson v. Darrington, 21 
Ala. 169. See also Andrews v. Branch 
Bank, 10 Ala. 375. 

Cal.—In re Scott, 124 Cal. 671, oo 

P 654; Coon v. Grand Lodge U. O. 
76 Cal. 354, 18 P 384; Matter of Rit. 
teenth Ave. Extension, 54=:.Caly Et95 
Pedley v. Werdin, 7 Cal. Unrep. Cas. 
360, 99 P 975; Noce v. Daveggio, 2 
Cal. Unrep. Cas. 354, 4 P 495. 

Colo.—Globe Smelting, etc., Co. v. 
Spann, 6 Colo. A. 146, 40 P 198. 

Ill.—Owens v. Crossett, 104 Ill. 468. 
Be eh ian alge) v. Mitchell, 58 Ind. 

Iowa.—Sievertsen vy. Paxton-Hck- 
man Chemical Co., 160 Iowa 662, 133 
NW 744, 142 NW 424; Puckett v. 
Gunther, 137 Iowa 647, 114 NW 34; 
Thompson y. Great Western Acc. 
Assoc., 136 Iowa 557, 114 NW 31; 
Stutsman v. Sharpless, 125 Iowa 335, 
101 NW 105; Carter v. Sherman, 63 
Iowa 689, 16 NW 707. 

Kan.—Brown v. Clark, 31 Kan. 521, 
3). Pe 455. 

Mo.—State v. Pacer 1386 Mo. A. 
330, 117 SW 61 

N. Yo eolling v. Davis, 114 NYS 
792 (appeal from municipal court; 
actual entry in docket book). 

Tex.—Johnson v. Smith, 14 Tex. 
412; Trotti v. Kinnear, (Civ. A.) 144 
SW 326; Partridge v. Wooton, (Civ. 
A.) 137 SW 412; Texas, etc., R. Co. 
v. Texas Tram, ete., Co., 50 Tex. Civ. 
A. 182, 110 SW 140. 

B. C.—Manley v. Mackintosh, 10 B. 
Cc. 84; Short v. Federation Brand 
Salmon Canning Co., 7 B. C. 35 (from 
date of signing, entry, or perfec- 
tion of judgment, as the case. may 
be, and not from the date of pro- 
nouncement). 

[a] Judgment on sustaining de- 
murrer.—Under Rev. L. c 173 § 96, 
authorizing an appeal from a judg- 
ment rendered on a demurrer, and 
declaring that the appeal shall be 
claimed within thirty days after the 
entry of judgment, the right of ap- 
peal after the court has sustained a 
demurrer to the declaration, unac- 
companied by a direction for judg- 
ment thereon for defendant, is in 
abeyance until the judgment is ren- 
dered. Cummings vy. Ayer, 188 Mass. 
292, 74 NE 336. 

{[b] A stipulation as to the time | 
of entry of judgment does not pre- 


utory time from the actual entry of 
the order when the other party part- 
ed with no right by reason of the 
Sears In re Scott, 124 Cal. 671, 

45. Cal.—De Leonis v. Walsh, 140 
Cale ‘isi (3) Pir Saisie (Coon pave Granda 
Lodge UO! Ie ky "ae Cal, 854, 18 P 384; 
In re VWifteenth Ave. Extension, 54 
Cal. 179; Pedley v. Werdin, 7 Cal. 
Unrep: Cas. 3605599 P 1975. 

Colo.—Globe Smelting, ete., Co. v. 
Spann, 6 Colo. A. 146, 40 P 198. 

Fla.—Pittsburg Steel Co. v. Streety, 
60 Fla. 183, 53 S 505. 

Iowa.—Stutsman v. Sharpless, 125 
Iowa 335, 101 NW 105. 

N. Y.—Kubin v. Miller, 61 NYS 1121 
(holding that, where a ‘judgment or- 
der required modification in a mate- 
rial matter, and more than ten days 
were occupied in its correction, the 
fact that the corrected order was 
made to take effect nune pro tunc 
will not bar defendant’s right to ap- 
peal). 

Oh.—Charles vy. Fawley, 71 Oh. St. 
50, 72 NE 294. 

Pa.—Hinnershitz v. United Tract. 
Co., 206 Pa. 91, 55 A 841. 

Ss. D.—Neeley v.. Roberts, 11 S. D, 
634, 80 NW 130; Martin v. Smith, 11 
Sip: 437, 78 NW 1001. 

Tex.—Johnson v. Smith, 14 Tex. 
412; Broderick, etce., Rope Co. Vs 
Waco Brick Co., (Civ. A.) 150 SW 
600; Trotti v. Kinnear, (Civ. A.) 144 
Sw 326; Partridge v. Wooton, (Civ. 
A.) 137 SW 412; Texas, ete, R. Co. 
v. Texas Tram, ete., Co:, 50 Tex. Civ. 
A. 182, 110 SW 140; Slayden v. Pal- 
mo, (Civ. A.) 90 SW 908 [aff 100 Tex. 
13, 92 SW 796]. 

Contra Gardner v. Pacific, etc. R. 
Cos 61 Orgrl0s; 12.11 eG, 

[a] The test as to whether the pe- 
riod within which the party must act 
in order to get relief from an order 
or judgment against him must be, 
whether he could have obtained the 
desired relief before the nunc pro 
tunc order was made. Spencer v.. 
Troutt, 133 Cal. 605, 65 P 1088. 

{b] “As of” a prior date order 
gives right of appeal from date of 
actual entry. Providence Rubber Co. 
v. Goodyear, 6 Wall. (U. S.) 153, 18 
L. ed. 762; Carter: v. Sherman, 63 
Iowa 689, 16 NW 707. 

[ce] Judgment “now for then.”— 
U. S. v. Gomez,.1 Wall. (U. S.) 690, 
LCL edarentk 

{d] A decision on exceptions, filed 
nune pro tune after a decree nisi, is 
the period from which the time for 
appeal runs. Hinnershitz y. United 
Tract. Co., 206 Pa. 91, 55 A 841. 


¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note numper, 
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by the entry of a judgment as of the date on which 
it was rendered of which the clerk of the court had 
failed to make an entry.*® When the time for tak- 
ing an appeal has expired, it cannot be arrested 
or called back by a nune pro tune order.** 

[§ 1057] (4) Signature. In some jurisdictions, 
but not in all, the judgment, order, or decree must 
be signed before the statute will begin to run.*® 

-  [§ 1058] (5) Amendment or Correction.*® The 
time of amendment of a judgment, order, or decree 
must be taken as the true date of rendition or en- 
try,°° unless the amendment is in particulars not 
changing its character.>+ 

Where a judgment entry is corrected by manda- 
mus, it should take effect from the date of the cor- 
rection in order that full opportunity to ask for a 
review thereof may be saved.°? 

[§ 1059] (6) Filing of Findings or Further Ac- 
tion Necessary. In Connecticut the time for filing 
an appeal, although it is generally required to be 
filed within a certain time after rendition of the 
judgment, is postponed where a finding of facts or 
further action of the judge is necessary to present 
properly the questions in the cause.°* The time 
is extended by the court filing after the rendition 
of judgment its finding pursuant to a request for a 
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finding in order that specified questions not appar- 
ent on the record may be reviewed, and an appeal 
within the time limited after the extension may not 
be abated on the ground that no reason ot appeal 
is dependent on such finding.®+ And an appeal is 
seasonably taken if filed within ten days after no- 
tice from the clerk that the finding which has been 
filed before, and a motion to correct which, duly 
made, has been denied, has been refiled.®® 

[§ 1060] h. From End of Term. Under some 
statutes the time for taking an appeal commences 
to run from the last day of the term at which the 
judgment was rendered.®° 

[§ 1061] i. From Service of Notice or Copy of 
Judgment, Order, or Decree—(1) In General. In 
the absence of a statute requiring it, no notice need 
be given of the rendition or entry of a judgment, 
order, or decree in order to start the statute of 
limitations running against the right to’ appeal.®* 
But by express statutory provision in some juris- 
dictions, in order to limit the time within which 
an appeal may be taken, the party against whom 
a judgment, order, or decree is rendered or made 
must be served with notice of the rendition or 
entry thereof, and a copy thereof is also sometimes 
required to be served; and such provisions, to limit 


46. Mayer v. Haggerty, 138 Ind. 
628, 38 NE 42; Anderson v. Mitchell, 
58 Ind. 592. 

{a] Correction of mistake of clerk. 
—So, where a court rendered its 
judgment on Febr. 4, 1890, but the 
clerk in entering it made a mistake, 
and on March 16, 1892, a motion for 
an entry nune pro tune asking for 
an entry of the correct judgment as 
of Febr. 4, 1890, was filed, and the 
motion was granted, it was held that, 
as the nunc pro tune judgment re- 
lated back to the time when it was 
rendered, the time within which an 
appeal must be taken began to run 
from the date of the rendition of 
judgment. Mayer v. Haggerty, 138 
Ind. 628, 38 NE 42. 

[b] When made to correct a cleri- 
cal mistake of which the party had 
knowledge the time runs from the 
original entry. Burbank v. Rivers, 
20 Nev. 159, 18 P 753. 

47. Credit Co. v. Arkansas Cent. 
a Ou LIS Ue tS. 208s WSCt LOT 32 
L. ed. 448. 

48. Pittsburg Steel Co. v. Streety, 
60 Fla. 183, 53 S 505; Dees v. Cook, 
58 Ela. 420, 51 S 138; Le Blanc v. 
Lemaire, 52 La. Ann. 1635, 28 S 105; 
State v. Wharton Horton, 25 La. Ann. 
2. See also supra § 446. Contra 
Bulkeley’s App., 76 Conn. 454, 57 A 
112; Pittsburgh, ete., R. Co. v. John- 
son, 49 Ind. A. 126, 93 NE 683, 95 NE 
610. See also supra § 446. 

[a] In louisiana (1) the judg- 
ment or order must be signed before 
the statute begins to run. New Or- 
leans, ete., R. Co. v. New Orleans 
Southern R. Co., 124 La. 471, 50 S 
467; Mitchell v. Shreveport Creosot- 
ing Co., 123 La. 957, 49 S 655; Hauch 
v. E. C. Drew Inv. Co., 116 La. 488, 
40 S 847; Orleans, etc., R. Co. v. In- 
ternational Constr. Co., 113 La. 409, 
37 S 10; Le Blanc v. Lemaire, 52 La. 
Ann. 1635, 28 S 105; State v. Whar- 
ton, 25 La. Ann. 2; Scott v. Goodrich, 
24 Ta: Ann. (259; Planters’ Cons. 
Assoc. v. Mason, 24 La. Ann. 518; 
Derbigny v. Trepagnier, 12 La, Ann. 
756; Sackett v. Attaway, 11 La. Ann. 
181; Chartier v. Police Jury, 9 La. 
Ann. 42; Mechanics’, ete, Bank v. 
Walton, 7 Rob. 451; Whittemore v. 
Watts, 4 Rob. 47; Lazarre v. Snow, 1 
Rob. 60; Tissott v. Bowles, 18 La. 30; 
Cooley v. Seymour, 9 La. 274. See 
also Dorsey v. Hills, 4 La. Ann. 106; 
De St. Avid v. Pichot, 3 La. Ann. 6. 
And see Yznaga del Valle v. Harri- 
son, 93 U. S. 233, 23 L. ed. 892 (ap- 


plying the Louisiana practice). (2) 
But where an appeal is taken at the 
same term at which the judgment is 
signed, but before the judgment is 
actually perfected by the signature 
of the judge, it is not such a fault on 
the part of appellant as to occasion 
the dismissal of the appeal. Mc- 
Gregor v. Barker, 12 La. Ann. 289. 
(3) And it is held that the fact that 
the judgment was signed on the day 
after the motion for appeal was made 
is not ground for dismissal. State v. 
Trahan, (125 Was 3i2.151S 9216. —(é) 
And it seems that it is usual in the 
country districts to apply for an ap- 
peal before the judgment is signed, 
the appeal being considered as taken 
nune pro tune. State v. Balize, 38 
La. Ann. 542; Mouton vy. Broussard, 
25 La. Ann. 497; State v. McKeown, 
12 La. Ann. 596. 

[b] In Canada the time for serv- 
ing notice of appeal from a judg- 
ment, in an action tried by a local 
master, runs only from the time the 
judgment is signed, although it was 
dated on a previous day, on which 
the master had signed a memoran- 
dum of his finding, a copy of which 
he had sent by mail on the same day 
to the solicitors of each of the par- 
ties, the memorandum containing no 
reference to costs of the action, which 
were disposed of by the judgment as 
signed. Wallace v. Bath, 7 Ont. L. 
542, 3 OntWR 426. 

49. Effect of amendment as to 
finality of judgment, order, or decree 
see supra § 1047. 

50. Hayes v. Silver Creek, etc., 
Land; ete, Co,,-1186- Cal. 7238;5-'68 BP. 
704; Bixby v. Bent, 59 Cal. 522; Mann 
v. Haley, 45 Cal. 63. 

[a] When a judgment is amended 
or corrected nunc pro tunc the time 
begins to run from the amendment of 
the judgment. In re Potter, 141 Cal. 
350, 74 P 986; Partridge v. Wooton, 
(Tex. Civ. A.) 137 SW 412. 

51. See supra § 1047. 

Peo. v. Curtis, 52 Mich. 616, 
18 NW_ 385. 

53. Hart v. Farchau, 83 Conn. 316, 
76 A 292; Sparrow v. Bromage, 83 
Conn. 27, 74 A 1070, 27 LRANS 209, 
19 AnnCas 796; Wake v. Thoms, 78 
Conn. 14, 60 A 689. 

[a] When finding or certification 
of evidence not necessary.—Under 
Gen. St. (1902) § 762, providing that, 
to enable a plaintiff to appeal from 
a judgment refusing to vacate a non- 
suit, the trial court shall state the 


evidence, under § 790, providing for 
notice of appeal within one week after 
judgment, under § 791, providing 
that, if no finding or further action 
of the judge is necessary to present 
properly the questions, appellant 
shall, within ten days from the judg- 
ment, file an appeal, and under § 793, 
providing for a request by appellant 
for finding within two weeks after 
judgment after the denial of a mo- 
tion to set aside a nonsuit, no find- 
ing or certification of the evidence is 
necessary to enable plaintiff to file 
his appeal. Hart v. Farchau, 83 Conn. 
316, 76 A 292. 

54 Sparrow v. Bromage, 83 Conn. 
27, 74 A 1070, 27 LRANS 209, 19 Ann 
Cas: 796. 


55. Wake v. Thoms, 78 Conn. 14, 
60 A 689. 
[a] But the mere taking of the 


original finding from the clerk by the 
judge for the purpose of deciding a 
motion to correct and the returning 
of it to the clerk without: material 
change and without redating it or 
indorsing it as refiled was held not 
to constitute a refiling of the finding 
or an extension of the time for filing 
the appeal. MHalliday v. Collins Co., 
73 Conn. 314, 47 A 321; Comstock’s 
App., 54 Conn. 116, 6 A 196. And see 
eke v. Wright, 75 Conn. 641, 55 A 


56. Ansley v. Barlow, 103 Ga. 107, 
29 SE 596 [dist Black v. Peters, 64 
Ga. 628]; Houston v. Greensboro 
Lumber Co., 136 N. C. 328, 48 SE 738; 
Davison v. West Oxford Land Co., 
120 N. C. 259, 26 SE 782; Walker v. 
Scott, 104 N. C. 483, 10 SE 523. See 
also Stephens y. Bernays, 119 Mo. 
143, 24 SW 46. 

[a] In North Carolina the statu- 
tory time within which an appeal can 
be taken begins to run from the ac- 
tual adjournment of the term at 
which the judgment is rendered. 
Houston vy. Greensboro Lumber Co., 
136 N. C. 328, 48 SE 788; Davison v. 
West Oxford Land Co., 120 N. C. 259, 
26 SH 782; Turrentine v. Richmond, 
etc., R. Co., 92 N.C. 642; Clark Code 
Civ. Proc. (1900) § 549. 

_[b] In Virginia it is held that the 

limitation runs from the actual date 
of the decree, and not from the be- 
ginning or the end of the term at 
which it was rendered. Buford v. 
North Roanoke Land Co., 94 Va. 616, 
27 SE 509. 

57.. Lindsay v. Scott, 56 Wash. 206, 
105 P 462. 
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the time, must be strictly complied with.°& Actual 
knowledge of the judgment or order does not dis- 
pense with the statutory requirement of notice.5® 

(2) Form and Sufficiency of Notice or 


[§ 1062] 
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Copy. In order that they may be effectual to limit 


58. U. S.—U.S. v. Pena, 175 U. S. 
500, 20 SCt 165, 44 L. ed. 251 (as to 
special federal statute giving extra 
time to the United States in appeals 
from a court of private land claims). 

Cal.—In this state an appeal is 
allowed from a judgment or order at 
any time after the rendition thereof, 
provided it is within sixty days after 
service of the notice of entry thereof, 
or, where no notice is given, then 
within six months after notice. Code 
Civ. Proc. § 941b; Dennis v. Gordon, 
163 Cal. 427, 125 P 1063; Brode v. 
Goslin, 158 Cal. 699, 112 P 280; Foss 
v. Johnstone, 158 Cal. 119, 110 P 294; 
Rossi v. Beaulieu Vineyard, 20 Cal. 
A. 770, 130 P 201; Brown v. Coffee, 
a Calne tool, ie S09. med il daar 
Ae Voeluarson, MoeOaliAs 531s aI bee 

40. 

La.—Harry C. Meyer Co. v. Vas- 
quez, 129 La, 632, 56 S 619; Cohen v. 
Otis, 127 La. 6, 53 S 364; Simonton v. 
Mitchel, 113 La. 921, 37 S 877; Fran- 
cis v. Martin, 28 La. Ann. 403; Hoff- 
man v. Howell, 27 La. Ann. 304. In 
this state, the party cast is entitled 
to notice of judgment, except where 
he has been cited personally and has 
filed an answer, or where he has ap- 
peared and filed an answer. State v. 
Judge Twenty-second Judicial Dist., 
37 La. Ann. 118; Webb v. Keller, 35 
La. Ann. 930; Verges v. Gonzales, 33 
La. Ann. 410. 

Mich.—McClung v. McClung, 39 
Mich. 55; Richardson v. YawkKey, 9 
Mich. 139. In this state, where a 
decree is entered in vacation, notice 
must be given to the opposite party, 
under Comp. L. §§ 4967, 4968, and 
the period within which an appeal 
must be taken runs from the date 
of such notice. McClung v. Mc- 
Clung, supra. 

Minn.—Lawyer v. Great Northern 
R. Co., 110 Minn. 414, 125 NW 1017; 
Levine v. Barrett, 83 Minn. 145, 85 
NW 942, 87 NW 847. 

N. Y.—In this state an appeal to 
the court of appeals must be taken 
within sixty days after service upon 
the attorney for the appellant of a 
copy of the judgment or order ap- 
pealed from and a written notice of 
the entry thereof. Code Civ. Proc. 
§ 1325. And an appeal to the appel- 
late division must be taken within 
thirty days after such a_ service. 
Code Civ. Proc. § 1351. There: are 
similar provisions for other appeals. 
See Code Civ. Proc. §§ 1341, 1343 (to 
supreme court from an_ inferior 
court); § 2572 (from  surrogate’s 
court); § 3046 (from justice’s court); 
§ 3190 (from city court of New York). 
See Terwilliger v. Browning, 207 N. 
Y. 479, 101 NE 463 [dism app 152 
App, Div. 552, 137 NYS 572]; Porter 
v. International Bridge Co., 163 N. Y. 
79, 57 NE 174; Lane v. Wheeler, 101 
N. Y. 17, 3 NE 796; Falker v. New 
Work, ete: Riv Co:, 1:00) Na. 86; 2 NB 
628; Gilpin v. Savage, 138 App. Div. 
416, 124 NYS 875; Slater v. Granne- 
mann, 124 App. Div. 98, 108 NYS 363; 
Wuneh v. Shankland, 59 App. Div. 
482, 69 NYS 349 [app dism 170 N. Y. 
573 mem, 62 NE 1102 mem]; New 
Rochelle Gas, etce., Co. v. Van Ben- 
schoten, 47 App. Div. 477, 62 NYS 
398; McGruer v. Abbott, 47 App. Div. 
191, 62 NYS 123; Weeks v. Coe, 36 
App. Div. 339, 55 NYS 263; Mason v. 
Corbin, 29 App. Div. 602, 51 NYS 178; 
Fairchild v. Edson, 81 Hun 80, 30 
NYS 615 [aff 144 N. Y. 645 mem, 39 
NE 493 mem]; Baker yv. Hatfield, 29 
Hun 670, 3 NY¥CivProc 303; Diehl v. 
Steele, 49 Misc. 456, 97 NYS 1024; 
Dixon v. Carrucci, 49 Mise. 222, 97 
NYS 380; Levien v. Webb, 30 Misc. 
742, 63 NYS 155; Dawson vy. Parsons, 
16 Mise. 190, 38 NYS 1000; Frankel 


v. Dover Mfg. Co., 104 NYS 459; In 
re Kavanagh, 10 NYS 899 [rev 9 NYS 
443]; Kerner v. Steck, 9 NYS 303, 18 
NYCivProc 286; Mohr vy. Dorschel, 
2 NYS 33, 15 NYCivProc 22; Smith v. 
Evans, 1 AbbNCas 396; Fry v. Ben- 
nett, 7 AbbPr 352, 16 HowPr 402 [aff 
26 HowPr 599]; Dorlon vy. Lewis, 7 
HowPr 132; Bentley v. Jones, 4 How 
Pr 335, 3 CodeRep 37; Duel v. Fisher, 
2 HowPr 38; Mason v. Jones, Code 
RepNS 335; Mucklethwaite v. Weiser, 
1 CodeRep 61; Childs v. Geraghty, 8 
NYLegObs 172; Peo. v. Ten Eyck, 18 
Wend. 553; Jenkins v. Wild, 14 Wend. 
539; Tyler v. Simmons, 6 Paige 127; 
Studwell v. Palmer, 5 Paige 57; El- 
dridge v. Howell, 4 Paige 457. 

N. C.—In this state the statutory 
time for appealing is from notice of 
a judgment taken out of term, and 
from adjournment of the court when 
it is taken in term. Clark Code Civ. 
Proc. (1900) § 549. 

N. D.—Prescott v. Brooks, 11 N. D. 
93, ° 90 NW. 1295894 NW28s, 89 [ert 
Cyc]; Keogh v. Snow, 9 N. D. 458, 
83 NW 864; McKenzie v. Bismarck 
Water Co., 6 N. D 361, 71 NW 608. 
Compare Prescott v. Brooks, 11 N. D. 
93, 90 NW 129 [reh den 94 NW 88]. 

S. C.—Greenwood Loan, etc., Assoc. 
VirChilds.67 ‘ShiCh 2b 4b SEaGis sin 
this state the appellant or his coun- 
sel must have ten days’ written no- 
tice of an order, decree, or judgment 
granted at chambers. Appleby v. 
South Carolina, ete., R. Co., 58 S. C. 
33, 36 SE 109; Alexander vy. Alex- 
ander, 16 S. C. 126. See also Maner 
Ver (Wialson,elG US.) (Cag46opesualkes sv. 
Moore, 12 S. C. 563. Where an order 
overruling a motion for a new trial 
is made six days after the final ad- 
journment of the trial court, and 
judgment is entered accordingly on 
the verdict on the next day, the judg- 
ment and order are to be deemed 
“rendered at chambers,’”’ within the 
meaning of the statute. Appleby v. 
South Carolina, ete., R. Co., supra. 

S. D.—Brooks v. Bigelow, 9 S. D. 
179, 68 NW 286. 

Utah.—State v. First Judicial Dist. 
Ct., 38 Utah 138, 141, 110 P 981, Ann 
Cas1913B 437 [cit Cyc]. 

Wash.—Donison vy. Spokane, 27 
Wash. 317, 6% P 561 [cit Braely v. 
Marks, 13 Wash. 224, 43 P 27]; Otis 
v. Nash, 26 Wash.-39, 66 P 111; Na- 
tional Christian Assoc. v. Simpson, 21 
Wash, 16, 56 P 844. 

Wis.—Fllis v. Barron County, 120 
Wis) -'3:9.05 9/82 INIWi S232 anvils! waive 
Hamilton, 37 Wis. 87; Couldren v. 
Caughey, 29 Wis. 317. 
ane B.—Lunt v. Kennedy, 37 N. B. 


See Allan v. Place, 15 Ont. L. 148, 
10 OntWR 603. 

[a] Order merged in judgment.— 
Although no notice of the filing of 
an order for judgment, notwithstand- 
ing verdict, was given, as expressly 
required by Rev. L. (1905) § 4364, no 
appeal lies from the order after the 
time for appeal from the judgment 
and more than a year from its entry, 
the order in such case becoming after 
such time completely merged in the 
judgment and not subject to further 
attack. Lawver v. Great Northern R. 
Co., 110 Minn. 414, 125 NW 1017. 

[b] Notice of ex parte judgment 
placing heirs in possession need not 
be given to executors. State v. Judge 
Civ. Dist. Ct., 34 La. Ann. 653. 

[ec] Notice of filing of findings of 
fact under Connecticut statute see 
Halliday vy. Collins Co., 73 Conn. 314, 
47 A 321; and supra § 1059. 

{d] Giving appellant benefit of tech- 
nicalities.—Where appellee’s claim 
that appellant’s time to appeal had 
expired when the notice of appeal 


ee 
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the time for, appealing the notice and the copy of 
the judgment, order, or deeree, when this is re- 
quired, must be sufficient in form and in substan- 
tial compliance with the statutory requirements.®° 


‘was served was based upon the tech- 


nical sufficiency of the entry of judg- 
ment and notice of entry to set the 
time running, the court will give the 
defending appellant the benefit of any 
technicalities which may serve him, 
so far as the steps taken by the ad- 
versary may have been insufficient to 
fix the time. Dobyns v. Commercial 
rust Co., 50, Mise. 629, 98 NYS 748. 

[e] Motion to compel acceptance 
of notice.—(1) Lally v. New York 
Cent., ete., R. Co., 132 App. Div. 66; 
116 NYS 470. (2) Where a notice of 
appeal from a judgment dismissing 
the complaint is served, and includes 
therein an appeal from orders not af- 
fecting the final judgment, the time 
having expired to appeal from such 
orders,a motion to compel the accept- 
ance of the notice will be denied, 
where defendant returned it on the 
ground that the time had expired. 
Armstrong v. Heide, 49 Misc. 430, 99 
NYS 817 [aff 99 NYS 818]. 

59. Staring v. Caleb, 13 HowPr 
(N. Y.) 428; Gay v. Gay, 10 Paige 
(N. Y.) 369; Archer vy. Long, 46 S. C. 
292, 24 SE 83; State v. First Judicial 
Dist. Ct,<38. Witah £38, £41,110, P98, 
AnnCas1918B 437 [cit Cyc]; Otis v. 
Nash, 26 Wash. 39, 66 P 111. But see 
Gray v., Winder, 77 Cal. 525, 20 P 47: 

[a] Serving the judgment in the 
clerk’s office does not dispense with 
the necessity for notice. Fry v. Ben- 
nett, 7 AbbPr (CN. ¥.) 352), 16) Howie 
402 [aff 26 HowPr 599]; Lake v. 
Moore, 12S...C. 563. , 

{[b] Even where the party appeal- 
ing enters the order himself, the time 
is not limited unless the prescribed 
notice is given. In re New York 
Cent., -ete., Ri Co. 60UN. Yates Ran= 
kin v. Pine, 4 AbbPr (N. Y.) 309; 
Corwith v. Illinois State Bank, 18 
Wis. 560, 86 AmD 793. But see Gay 
v. Gay, 10 Paige (N. Y.) 369; North 
American Coal Co. v.,Dyett, 4 Paige 
GN igen ike 

60... Geod. v. eDaland, 119) Ni Xe 
153, 23 NE 474; Slater v. Granne- 
mann, 124 App. Div. 98, 108 NYS 363: 
Weeks v. Coe, 36 App. Div. 339, 55 
NYS 263; Mason vy. Corbin, 29 App. 
Div. 602, 51 NYS 178; Livingston v. 
New York El, R. Co., 60 Hun 473, 15 
NYS  192;) 2. NYCiveroc, 2103 hyan 
Horn v. New York Pie Baking Co., 58 
Mise. 376, 109 NYS 676; Gersman v. 
levy; 5, Mise... 156). 108 SNiy,Si 1s Ola 
[app dism 58 Mise. 174, 108 NYS 
1107]; Gabay v. Doane, 38 Misc. 661, 
78 NYS 224 [rev on other grounds 77 
App. Div. 413, 79 NYS 312]; Kubin v. 
Miller, 61 NYS 1121. < 

[a] Sufficient notice. —A paper 
bearing an indorsement of the title 
of a cause and a statement that it is 
a copy of a certified order affirming 
an order of reference, to which order 
is subscribed the name of the attor- 
ney for respondent, with the number 
of his office, which paper is addressed 
to and served on the attorney for 
appellant, and which, on its face, 
bears the certificate of the clerk of 
common pleas that the paper is an 
extract from the minutes of the 
court, and that it is a copy of an 
order made at the general term of 
the court, is such written notice of 
a judgment as will limit the time of 
appeal. Devlin v. New York, 62 How 
Pr (N. Y.) 166. See also Peo. v. Kea- 
tor, 101 N. Y. 610, 3 NE 903; Falker 
v. New York, etc., R. Co., 100 N. Y. 
86, 2 NE 628; Gersman vy. Levy, 57 
Misc. 156, 108 NYS 1107 [app dism 
58 Misc. 174, 108 NYS 1107]; Leer v. 
Wormser, 52 Misc. 455, 103 NYS 562: 
aie v. Snow, 9 N. D. 458, 83 NW 
{b] Written notice of order.—(1) 
In general Fry v. Bennett, 7 AbbPr 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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As a rule written notice is necessary,*! and in New 
York, in order effectually to limit the time for ap- 
pealing, the notice must, by rule of court, be in- 
dorsed with both the name of the attorney and his 
office address,®°* and must state the clerk’s office in 
The notice should 
be one coming from the party interested.*4 
notice of an order is served by one party upon the 
other the statute begins to run against the party 
served and not against the party serving the notice; 
and a service by the losing party upon the pre- 


which the judgment is entered.®* 
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to the other.®® 


When 
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latter upon the former, so as to limit the former’s 
time for appealing. 
the statute running, each must give written notice 


If both parties desire to set 


Immaterial defects in the notice, or in the copy 
of the judgment, order, or decree served, will not 
render it insufficient.°7 

[§ 1063] (3) Time of Giving Notice. The notice 
cannot be given until, and is given in time when, 
the judgment or order is complete or the right of 
appeal otherwise occurs.®%§ 


Where the judgment or 


vailing party does not dispense with service by the | order must be entered before an appeal can be taken, 


CN. Ys) 352, 16 HowPr) 402 faff 26 
HowPr 599]; Staring v. Jones, 13 
HowPr (N. Y.) 423; Jenkins vy. Wild, 
14 Wend. (N. Y.) 539; Peo. v. Spald- 
ing, 9 Paige (CN. Y.) 607; Tyler v. 
Simmons, 6 Paige (N. Y.) 127; Keogh 
v. Snow, 9 N. D. 458, .8 NW 864; 
Brooks v. Bigelow, 9 S. D. 179, 68 NW 
286 (notice of “entry” of order not 
necessary); National Christian Assoc. 
v. Simpson, 21 Wash. 16, 56 P 844; 


Milwaukee Hlectric R., etc., Co. v. 
Bradley, 108 Wis. 467, 84 NW _ 870; 
Couldren. v. Caughey, 29 Wis. 317. 


(2) A delivery of the original order, 
with the time of filing indorsed, is 
not a sufficient notice under a. stat- 
ute requiring written notice. Green- 
wood Loan, ete., Assoc. v. Childs, 67 
S: C251, 45 SH 167. 

[c] ‘Written notice of entry of 
judgiment or order.—(1) Fortsmann v. 
Shulting, 107 N. Y. 644, 14 NE, 190; 
Sheridan v. Andrews, 81 N. Y. 650; 
Kilmer v. Wathorn, 78 N. Y. 228; 
Kelly v. Sheehan, 76 N. Y. 325; In re 
New York Cent., etc., R. Co., 60 N. Y. 
112;-New Rochelle Gas, etc., Co. v. 
Van Benschoten, 47 App. Div. 477, 62 
NYS 398; Weeks v. Coe, 36 App. Div. 
339, 55 NYS 263; Leavy v. Roberts, 2 
Balt."CON TY.) 285; 8 AbbPr 310; Ku- 
bin v.. Miller, 61 NYS 1121; Boyd v. 
‘Ward, 10 Pa. Co. 9; Rosenkrans v. 
Kline, 42 Wis. 558. (2) The. service 
of a copy of an order for judgment, 
without notice of the entry of the 
original, is not sufficient to limit time 
within which to appeal; and hence a 
notice of appeal served before service 
of the notice of entry on appellant 
is sufficient. Kubin v. Miller, supra. 
(3) Where the folded cover of a copy 
of an order granting a new trial on 
terms concealed a notice of its entry 
indorsed thereon, but exposed the in- 
dorsement, ‘Copy. Order granting 
new trial,’ and it was quite possible 
to open and read the order without 
discovering the notice of entry, it 
was held that, where the _ party 
served did in fact overlook the no- 
tice, he was not bound by Code Civ. 
Proc. § 1351, limiting the time to 
appeal from the order after service 
thereof with written notice of entry. 
Weeks v. Coe, supra. See also Van 
Horn v. New York Pie Baking Co., 58 
Mise. 376, 109 NYS 676. G) But, 
where notice of entry of judgment in 
the city court of New York stated 
that it was “entered herein in the 
office of the clerk of the court within 
named,’ such notice was held suffi- 
cient to limit the time for appeal 
therefrom. Leer v. Wormser, 52 
Mise. 455, 1083 NYS 562. (5) Notice 
of filing not sufficient. Gabay v. 
Doane, 38 Misc. 661, 78 NYS 224 [rev 
on other grounds 77 App. Div. 413, 79 


NYS 312]; Matter of Armstrong, 10 
NYS 899. ; 
[d] Service of copy of judgment 


or order.—(1) Fortsmann vy. Shult- 
ing, 107 N. Y. 644 mem, 14 NE 190; 
Slater v. Grannemann, 124 App. Div. 
98, 108 NYS 363; Rollins v. Wood, 16 
Hun (N. Y.) 586; Studwell v. Palmer, 
5 Paige (N. Y.) 57. (2) Where plain- 
tiff served a statement of what pur- 
ported to be a copy of a judgment en- 
tered on the decision of a referee, but 
the copy was not signed by the clerk, 
so as to constitute an entry of the 
judgment, under Code Ciy. Proc. § 


1236, and did not have any amount 
of costs inserted in it, it was held 
not to be such notice to defendant 
of the entry of judgment as to war- 
rant the court, after thirty days, in 
declaring the case and exceptions 
abandoned. Mason yv. Corbin, 29 App. 
Dive 602,251 NYS ei Sec., 

[e] Date of judgment or order.— 
(1) Sheridan v. Andrews, 81 N. Y. 
650. (2) Where a notice of an entry 
of an order granting a new trial 
stated that it was a copy of an order 
made and entered on October 29, but 
the order’s:heading, and the certifi- 
cate of the clerk attesting the same, 
as shown by the copy served at the 
same time, showed that it was made 
October 22, this was held an irregu- 
larity making it insufficient to limit 
the time to thirty days in which to 
appeal after service of the order with 
written notice of its entry, as pro- 
vided by Code] Civ. -Proci. Seal: 
Weeks v. ‘Coe, 36. App. Div. 339, 55 
NYS 263. 

[f] Part written and part printed. 
—A notice of entry of judgment is 
not a nullity because a part of the 
notice is printed and a part written. 
Gersman vy. Levy, 57 Mise. 156, 108 


NYS 1107 [app dism 58 Misc. 174, 
LOS? INNiSs 110 Taare 
{g] Attestation or signing by 


clerk.—(1) Good v. Daland, 119 N. Y. 
153, 23 NE 474; Livingston v. New 
York El. R. Co., 60 Hun 473, 15 NYS 
191. (2) Service of a, copy of a judg- 
ment not signed by the clerk is in- 
sufficient to limit the time to appeal 
therefrom. Slater v. Grannemann, 
124 App. Div. 98, 108 NYS 363.: And 
see Good y. Daland, supra; Mason v. 
Corbin, 29 App. Div. 602, 51 NYS 178; 
Livingston v. New York El. R. Co., 
supra. (3) See also Gabay v. Doane, 
38 Mise 661, 78 NYS 224 [rev on 
other grounds 77 App. Div. 413, 79 
NYS 312]. (as to the omission of a 
suggestion that the original was un- 
der seal. (4) Butit has been held that 
it is not necessary that the copy of 
the judgment which was served upon 
appellant shall have been certified 
where it appears that the judgment 
itself was signed by the proper clerk. 
Levien v. Webb, 30 Misc. 742, 63 NYS 
155 [dist Good vy. Daland, supra; Liv- 
ingston v. New York El. R. Co., su- 
pra, in which cases an objection to 
the copy of the judgment was sus- 
tained because the copy did not show 
that the judgment as entered had 
been properly signed by the clerk]. 

61. Fry v. Bennett, 7 AbbPr (N. 
Y.) 352, 16 HowPr 402 [aff 26 HowPr 
599]; Rankin v. Pine, 4 AbbPr (N. 
Y.) 309; Gay v. Gay, 10 Paige (N. Y.) 
369; People v. Spalding, 9 Paige (N. 


Y.) 607; Lake v. Moore, 12 S. C. 563; 
Rosenkrans v. Kline, 42 Wis. 558; 
Couldren v. Caughey, 29 Wis. 317; 


Corwith v. Illinois State Bank, 18 
Wis. 560, 86 AmD 793. Compare Far- 
ley v. Farley, 7 Paige (N. Y.) 40 
(decided under 2 N. Y. Rev. St. 605 
§ 79); North American Coal Co. v. 
Dyett, 4 Paige (N. Y.) 278. See also 
cases supra note 60. ] 

[a] Parol notice is sufficient in 
Pennsylvania. Dawson’s App., 15 Pa. 
480. 

62. Fortsmann vy. Shulting, 107 N. 
Y. 644, 14 NE 190; Kilmer v. Ha- 
thorn, 78 N. Y. 228; Kelly v. Sheehan, 


76 N. Y. 325; Langdon v. Evans, 29 
Hun: _(N. Y.), 652; Yorks, v. Peck, 07 
HowPr (N. Y.) 192. See also Peo. vy. 
Keator, 101 N. Y. 610, 3 NE 903. i 

63. In re New York Cent., etc., R: 
Co., 60 N. Y. 112; Vaiton v. National 
Loan Fund L. Assur. Soc., 19 HowPy 
(GNC By egal: See also Guarantee 
Trust, etc., Co. v. Philadelphia, etc, 
R. Co., 160 N. Y. 1, 54. NE°575; Live 
ingston v. New York Electric R. Cb:, 
60 Eluny 473, 15 NYS 191,720 NV Civ 
Proc 210. Bn 

[a] Stating the office of the clerk 
of the supreme court, instead of the 
office of the clerk of the city and 
county of New York, was held insuffi- 
cient. Livingston v. New York El. 
RCo, 260) Hun 473515. Nis 1 oles 20 
NYCivProe 210. 


pooh Kilmer y. Hathorn, 78 N. iY. 
“65. Kilmer v. Hathorn, 78 N. Y. 


228; Smith v. Havens Relief Soc., 115 
App. Div. 185, 100 NYS 932; Me- 
Gruer v. Abbott, 47 App. Diy. 191, 62 
NYS 123; Rohr v. Linch, 78 Misc. 45, 
Let NYS 752; and cases in following 
note. 

66. Levine v. Barrett, 83 Minn. 
145, 85 NW 942, 87 NW 847; McGruer 
v. Abbott, 47 App. Div. 191, 62 NYS 
123; Prescott v. Brooks, 11 N. D. 93, 
90 NW _ 129. ‘ag 

67. Peo. v..eator,, OLIN ay. OL: 
3 NE 903; Falker v. New York, etce., 
R. Co., 100 N. Y. 86, 2 NE 628; Gers- 
man v. Levy, 57 Misc. 156, 108. NYS 
1107 [app dism 58 Misc. 174, 108 NYS 
1107] (holding that a notice of entry 
of judgment is not a nullity on ac- 
count of the misspelling of plaintiff’s 
name by adding an additional letter 
in the surname, the names_ being 
idem sonans); Salzman y. Mendee, 
49 Misc. 625, 97 NYS 298 (abbrevia- 
tion of clerk’s signature upon copy 
of judgment served is not fatal). 

[a] “Although strict practice must 
be pursued to limit the time to ap- 
peal, and even a technical irregular- 
ity in giving the required notice will 
be considered, still there must be 
some irregularity, and a mere inac- 
curacy in the notice which violates 
no rule of practice and is in itself 
immaterial, will not be sufficient to 
avoid it.” Falker v. New York, ete., 
R.. Go.,_ 100° N. Y. 86; 89, 2 NE 628: 

68. Porter v. International Bridge 
Co;, 163 0NaayY. 19,5" NEP 174 imere 
New York Cent., etc., R. Co., 60 N. Y. 
112; Weeks v. Coe, 36 App. Div. 339, 
55 NYS 2638; Gallt v. Finch, 24 How 
eA n (ONE, N45) ey A 

[a] Conditional order.—A notice 
cannot be given to a party for the 
purpose of limiting the time for ap- 
pealing from a conditional order, un- 
til the order becomes as to him a 
final order by the performance of the 
conditions imposed on the part of 
the party serving the order, and no- 
tice of compliance with its terms. 
Swanson y. Andrus, 84 Minn. 168,.87 
NW 363, 88 NW 252. 

{b] From allowance of appeal by 
appellate division.—In New York, un- 
der Code Civ. Proc. §§ 190, 191, au- 
thorizing an appeal to the court of 
appeals from a determination of.the 
appellate division, not otherwise ap- 
pealable, on its order allowing such 
appeal, and § 1325, requiring an ap- 
peal to the court of appeals to be 


wy ee 
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1062 [30.5.] 


a notice given before the entry of the judgment or 
order is ineffectual to limit the time for appealing,®® 
and in some jurisdictions such notice ean be given 
only when the amount of the judgment, including 
costs as well as damages, has been finally adjusted 
and determined by the proper officer.’ 

A motion for a resettlement calling for a substan- 
tial change in the terms on which an order for a 
new trial was granted suspends the statute impos- 
ing a limitation of time on the right to appeal from 
the order after service thereof with a written no- 


tice of its entry.” 


Effect of amendment or modification of judgment. 
And if, after notice to limit the time of appeal has 
been given, the judgment is amended or modified in 
a material particular, a new notice is necessary in 
order to limit the time for appealing.” 

An order staying proceedings prevents the giving 
of notice of the judgment, and a notice pending the 
stay is a nullity and does not limit the time to ap- 


peal.?8 


Correction of error as to date of service. 
been held that on motion to dismiss an appeal, be- 


taken within sixty days after serv- 
ice of a copy of the order appealed 
from and a written notice of its en- 
try on the attorney for appellant, 
since an appellant has no right of 
appeal from a nonappealable deter- 
mination of the appellate division, 
except on its order allowing the 
same, an appeal from a nonappeal- 
able interlocutory judgment perfect- 
ed eighty-four days after the service 
of judgment and notice, but less than 
thirty days after the order granting 
the appeal, is taken in time. Porter 
v. International Bridge Co., 163 N. Y. 
19, 57 NE 174. 

69. In re. More, 148 Cal. 493, 77 P 
407; Turpin v. His Creditors, 9 Mart. 
(Lia.) 517; In re New York Cent., etc., 
Fe Cos, 060) IN» Yi) 11284 Sherman® v. 
Postley, 45 Barb. (N. Y.) 348; Leavy 
v..Roberts, 8 AbbPr (N. Y.) 310; Gallt 
v. Finch, 24 HowPr (N. Y.) 193; Stud- 
well v. Palmer, 5 Paige (N. Y.) 57; 
aragee v. Howell, 4 Paige (N. Y.) 
457. 

70. Thurber v..Chambers, 60 N. Y. 
29; Mason v. Corbin, 29 App. Div. 602, 
51 NYS 178; De Mott v. Kendrick, 63 
Hun 112, 17 NYS 630; Beinhauer v. 
Gleason, 44 Hun (N. Y.) 556; Cham- 
pion v. Plymouth Cong. Soc., 42 Barb. 
N. Y.) 441; Sherman v. ells, 14 

owPr (N. Y.) 522; Bonesteel .v. 
Bonesteel, 30 Wis. 151. See also Bal- 
lou v. Chicago, etc., R. Co., 53 Wis. 
150, 10 NW 87. And see supra § 1048. 

fa] Retaxation of costs does not 
invalidate notice, when, under the 
statute, the judgment would not be 
altered, but if reduced the amount 
of reduction is credited on the execu- 
tion. Hewitt v. City Mills, 136 N. Y. 
211, 32 NE 768. But see De Mott v. 
Kendrick, 63 Hun 112, 17 NYS 630. 
See also supra § 1048. 


71. Weeks v. Coe, 36 App. Div. 339, 
55 NYS. 263. 
72°" Brown, wv. Elardiew 28 JIN Y. 


Super. 678; Smith v. Evans, 1 AbbN 
Cas_ GN. Y.)) 396. 

73. Gersman v. Levy, 57 Misc. 156, 
108 NYS 1107 [app dism 58 Misc. 174, 
108 NYS 1107]; Kerner v. Steck, 9 
NYS 303, 18 NYCivProc 286; White 
Ve Kaimkens: 16 Abbr CN. 7... 209: 

74. Simonton vy. Mitchel, 113 La. 
921,.37 S 877. 

75. Hoefer v. Milwaukee, 155 Wis. 
83, 148 NW 1038. 

76. Huntington Park Impr. Co. v. 
Park Land Co., 165 Cal. 429, 1382 P 
760; Levine v. Barrett, 83 Minn. 145, 
85 NW 942, 87 NW 847; Richardson 
v.,Rogers, 37 Minn. 461, 35 NW 270; 
Good v. Daland, 119 N. Y. 153, 23 NE 
474; Falker v. New York, etc., R. Co., 
100 N. Y. 86,-2 NE 628; In re New 
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APPEAL AND ERROR 


order.*® 
[§ 1064] 


adverse 


[§ 1065] 


(4) Sufficiency of Service. 
seeks, by the service of notice or by papers of any 
description, to restrict or limit the time within which 
an appeal may be taken will be held to strict and 
technical exactness of practice.’® 
service is complete when the notice is mailed to the 
party’s attorneys, 
whether it is received by such attorneys or not.” 
(5) Waiver of Notice or Service. 
necessity for a notice may be waived,’® as where 
appellant takes steps to appeal without waiting for 
notice to be given,’® gives notice of intention to 


[$§ 1063-1065 


cause not taken within proper time, a correction by 
the officer of an error as to the date of service of 
notice of judgment is proper.** 

In Wisconsin, where a copy of one of several or- 
ders appealed from and notice of entry are served 
more than thirty days before the appeal, it is in- 
effectual to entitle appellants to a review of that 


One who 


In New York 
properly addressed, 
The 


move for a new trial,°° or moves to stay execution 


It has 


NYS 263; Pickersgill v. Read, 7 Hun 
(N. Y.) 636; Champion v. Plymouth 
Cong. Soci, 42) Barb. .((N: (Ys) ) 440; 
Gersman vy. Levy, 58 Misc. 174, 108 
NYS 1107; Ross v. Kenmare, 27 N. D. 
487, 146 NW 897; Keogh v. Snow, 9 
N. D. 458, 88 NW 864; McKenzie v. 
Bismarck Water Co., 6 N. D. 361, 71 
NW 608; Corwith v. Illinois State 
Bank, 18 Wis. 560, 86 AmD 793. 

[a] Notice and copy both neces- 
sary.—(1) The service of a copy of 
an order for judgment, without no- 
tice of the entry of the original, is 
not sufficient to limit the time within 
which to appeal (Kubin y. Miller, 61 
NYS 1121; Cowie v. Harker, 32 S. D. 
516, 143 NW 895); (2) and a notice 
of judgment is not a copy of the 
judgment within the meaning of Code 
Civ. Proc. § 1351, so as to limit the 
time of appeal from the date of the 
service thereof (Rollins v. Wood, 16 
Hun (N. Y.) 586).. (3) But service 
of a copy at one time and notice of 
entry at another are sufficient to sat- 
isfy St. (1911) § 3042, limiting ap- 
peals from orders to thirty days from 
the date of service of a copy of the 
order with a written notice of entry. 
Hoefer v. Milwaukee, 155 Wis. 83, 
143 NW 1088. 

{b] Service upon attorney.—(1) 
Service of notice, not upon the per- 
son who formally appeared as attor- 
ney for defendant, but upon a firm of 
attorneys who had nearly the exclu- 
sive management of the case, and 
who gave an admission in the name 
of the attorney of record (Chase v. 
Bibbins, 71 N. Y. 592), (2) or upon 
an attorney occupying an office with 
defendant’s attorney and at the time 
in charge of such office (Crook v. 
Crook, 14 Daly 298, 12 NYSt 663), is 
sufficient. (3) Service upon the at- 
torney who had appeared for all de- 
fendants limits the time to appeal, 
not only as against plaintiff, but also 
as to an appeal by one defendant 
against his codefendant. Morrison v. 
Morrison, 16 Hun (N. Y.) 507. (4) 
Service should be made upon the at- 
torney of record, and not upon coun- 
sel who appear to oppose a motion 
for new trial. McKenzie vy. Bismark 
Water Co., 


(N. Y.) 457. (5) And a notice of en- 
try of judgment was held ineffective 
to limit the time of taking an appeal, 
where it was addressed, not to the 
attorney of record, but merely to the 
“City Attorney” of defendant city. 
Ross v. Kenmare, 27 N. D. 487, 146 
NW 897. (6) Authorized attorneys, 
acting for the attorney of record, 
may admit service. Chase v. Bibbins, 


or otherwise directly attacks the judgment.** 
defects in the notice or service may be waived.®? 


Weeks v. Coe, 36 App. Div. 339,557 71 Nx Y. 


6 N. D. 361, 71 NW 608. |} 
See also Eldridge v. Howell, 4 Paige 


And 


592. See also Brayton v. 
Bacon, 33 S. C. 605, 12 SE 365. (7) 
Service of notice on an attorney, 
after the death of his client, is in- 
effectual for any purpose. In re 
Turner, plsosCaly 85,0 2h ee) aL See CoD 
In New York, under Code Civ. Proc. 
§ 2572, the service on an attorney, 
who appeared’ both for the admin- 
istratrix and a claimant of the estate, 
of notice of entry of a decree of dis- 
tribution is binding and limits the 
time of appeal for both to thirty 
days, notwithstanding the attorney is 
designated merely as attorney for 
the administratrix. Matter of Held- 
man, 153 App. Div. 583, 138 NYS 


77. Miller v. Shall, 67 Barb. (N. 
Y.) 446. 

78. Cal.—Gardner vy. Stare, 135 Cal, 
ADI RCE (HWMCI Es 1554 

N. Y.—Hoag v. Hatch, 5 NYS 524. 

S. C.—Bowers.v. Watts, 40 S. CG, 
547, 18 SE 888; Wallace v. Carter, 30 
S. C. 610, 9 SE 659. 

Utah.—State v. First Judicial Dist. 
Ct., 38 Utah 138, 110 P 981, AnnCas 
1913B 487 and note. ° 

Wash.—McQuesten vy. Morrill, 12 
Wash. 335, 41 P 56. 

[a] The admission indorsed on the 
back of the original decree, “Notice 
of filing of the within decree,’ was 
held to be sufficient. McElwee v. Mc- 
Elwee, 14 S. C. 623. 

79. Peo. v..Center, 9 Pac. Coast L. 
J. 765; Bowers v. Watts, 40 S. C. 547, 
18 SE 888; Braely v. Marks, 13 Wash. 
224, 43 P 27; McQuesten y. Morrill, 
12 Wash. 335, 41 P 56. 

[a] The service of notice of ap- 
peal is neither evidence of the serv- 
ice of written notice of the making 
of the order nor a waiver of such 


petra’: Orton v. Noonan, 32 Wis. 
80. Thorne vy. Hinn,, 69" Cal. .:25ae 


10 P 414; Cottle v. Leitch, 43 Cal. 320. 

81. Gardner v. Stare, 135 Cal. 118, 
67 P 5; State v. First Judicial Dist. 
Ct., 38 Utah 138, 110 P 981, AnnCas 
1913B 437. 

82. Mohr v. Dorschel, 2 NYS 33, 
15 NYCivProc 22; Staats v. Garrett, 
21 NYWklyDig 39. 

‘fta] Waiver of defective service.— 
(1) A written extension of time to 
serve a case will be considered as a 
waiver of a defective service. Staats 
v. Garrett, 21 NYWklyDig 39. (2) 
And a written admission signed by 
appellant’s attorney of “due and 
timely service of a copy of the with- 
in judgment and notice of entry” has 
been held to estop appellant from al- 
leging irregularity in the service or 
contents of the. notice. Mohr vy. 
Dorschel, 2 NYS 33, 15 NYCivProc 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


— §§ 1066-1070] 


{§ 1066] j. From Settlement of Case. Under some 
statutes the period within which an appeal must 
be taken is made to run from the date of the settle- 
ment of the case.** 

[§ 1067] 138. Effect of Disability or Death of 
Party—a. In General. It is usually provided that 
statutes limiting the time for taking appeals or pro- 
ceedings in error shall not run against persons un- 
der certain legal disabilities.** But some statutes 
require appeals or proceedings in error to be pros- 
ecuted within a certain time after rendition of the 
judgment without excepting any, class or persons.®® 

Construction of statutes. Statutes prescribing a 
time lmit for taking appeals or proceedings in er- 
ror are construed by the same rules that are applied 
to generai statutes of limitation,®® but the excep- 
tions contained in a general statute of limitation 
governing the time for the commencement of actions 
cannot be applied by construction to statutes gov- 
erning appeals or proceedings in error.8? Where the 
statute excepts certain classes only, the courts can- 
not construe it as impliedly excepting any other 
class.6° Where statutes exclude a term of disabil- 
22. (3) But where appellant was mis- 
led when he gave admission of sery- 


ice by the signing of the firm name 
of his attorneys under the words 


89. McDonald 


APPEAL AND ERROR 


364; Sambs v. Stein, 53 Wis. 569, 11] 
NW 53 


. Hovey, 110° U..S. 
619, 4 SCt 142, 28 L. ed. 


[3C.J.] 1063 


ity, no disability will suspend the operation of the 
statute unless it exists when the right of appeal at- 
taches, and when the statute begins to run no sub- 
sequent disability will interrupt it,8° unless there is 
some statutory enactment to the ‘contrary. ve 

Necessity of showing disability. Where a party 
alleges that he is entitled to commence a proceeding 
in error after the lapse of the statutory time, by 
reason of some legal disability recognized by the 
statute, the facts which bring such | party within 
the excepted class must be averred in the petition 
in error.®+ 

[§ 1068] b. Persons Excepted—(1) Infants, Mar- 
ried Women, and Insane Persons. The persons or- 
dinarily excepted are infants,9? married ee 
and persons non compos mentis.®* 

[§ 1069] (2) Nonresidents. While some stat- 
utes hmiting writs of error to a certain period do 
not make any exception where the party is out of 
the state or beyond seas,®* in others an exception. 
is made in favor of nonresidents or persons absent 
from the state.*® . 

[§ 1070] (3) Prisoners. In some jurisdictions 


{e] Action by guardian.—Wilson 
Rev. & Annot. St. (1903) § 4748, per- 
mitting a proceeding in error by an 


269; Evans|]infant to reverse a judgment to be 


“Copy received,” as indorsed on a de- 
fective copy and notice, it was held 
that the admission was not a waiver 
of the defect. Van Horn vy. New York 
Pie Baking Co., 58 Misc. 376, 109 NYS 
676. (4) “An acknowledgment of the 
receipt of a defective paper by the 


appellant’s attorneys and an expres-] 


sion of belief on their part that their 
time to appeal had commenced to run 
did not operate in any sense as a 
waiver, and did not alter the legal 
effect of the plaintiff’s failure to do 
what was requisite to set the time to 
appeal running.’ Per Barrett, J., in 
Livingston vy. New York El. R. Co., 
60 Hun 478, 15 NYS 191. 

83. Love v. Francis, 63 Mich. 181, 
29 NW 843, 6 AmSR 290; Gale v. 
Gould, 40 Mich. 62. 

84. Ind.—Hawkins v. Hawkins, 28 
Ind. 66. 

Ky.—Bowling 
Bush 216. 

2 Oh.—Hinde v. Whitney, 

3. 


Green v. Elrod, 14 


31 Oh. St. 

Okl.—Hebeison v. Hatchell, 17 Okl. 
260, 87 P 6438. 

Tenn.—Caldwell v. Hodsden,.1 Lea 
305. 

‘Wis.—Shuman v. Hurd, 79 Wis. 
654, 48 NW 672. 

[a] Prospective or retrospective 
operation of statute.—The act of 
March 16, 1899, § 1, providing that an 
appeal or writ ‘of error must be taken 
within one year after the rendition 
of the judgment or order sought to 
be reviewed, unless the appellant is 
an infant or of unsound mind, when 
an appeal may be taken within six 
months after the removal of the dis- 
ability, is prospective, and does not 
apply to judgments or orders exist- 
ing at the time of the passage of the 
act. Rankin v. Schofield, 70 Ark. 83, 
66 SW 197. 

[b] That a statute is unconstitu- 
tional which cuts off the right of ap- 
peal of a person under a disability 
see Rankin v. Schofield, 70 Ark. 83, 
66 SW _ 197. 

85. Perry v. Warner, (Tex. Civ. 
A.) 40 SW +70 (act of Sept. ils Ba: 
86. McDonald v. Hovey, 110 U. 

619, 4 SCt 142, 28 L. ed. 269. 

87. Beird v. Russ, 34. La. Ann. 315; 
Davenport vy. Hannibal, 120 Mo. 150. 
25 SW 364; Yarborough v. Deshazo, 7 
Gratt. (48 Va.) 374; Sambs v. Stein, 
53 Wis. 569, 11 NW 53. 

88. Evans v. St. Louis, etch RCo,, 
76 Ark. 266, 88 SW 994; Merrils v. 
Adams, Kirby (Conn. ) 347; Daven- 
port v. Hannibal, 120 Mo. 150, 25 SW 


v. St. Louis, ete., lay LOORy Wd Ark. 266, 
88 SW 994; Williams ¥. Long, 130 
Cal. 58, .62 Pp 264, 80 AmSR 68; Pace 
Vv. Ficklin, 76 Va. 292. 


90. Pace v. Ficklin, 76 Va. 292. 

91. Piatt v. Sinton, 35 Oh. St. 282. 

92. Conn,—Davidson’s App., 1 
Root 275. 


Ind.—VYordermark v. Wilkinson, 147 
Ind. 56, 46 NE 336. 

Ky. —Harris v. Caperton, 141 Ky. 
73, 132 SW 157; Preston v. Preston, 
107 SW 723, 32) KyL 1009; Moss v. 
Mal 9 Ky, 40, 3 KyL 89, 1 Kyl 
314. 

La.—Préjean v. Robin, 14 La. Ann. 
788; Dufau v. Deflechier, 3 La. 304. 

Mass. —Eager v. Com., 4 Mass. 182. 

Oh.—Arrowsmith v. Gleason, 1 Oh. 
CimiOtpe4b, Je On, Cire Wece LIZ: 

Okl.—Reinhardt_v. Whitmire, 29 
Okl. 689, 119 P 126; Holland v. ‘Bea- 
ver, 29 Oxkl. i bi 555 116 P 766, AnnCas 
19138A 814; John v. Paullin, 24 Okl. 
636, 104 P 365 [reh den 24 ’Okl. 642, 
106 P 838] 

Tenn. —Ridgely v. Bennett, 13 Lea 
206. 

Tex.—McAnear v. Epperson, 54 Tex. 
220, 38 AmR 625; Miers v. Betterton, 
18 Tex. Civ. A. 430, 45 SW 430. 

[a] “Under legal disabilities” in- 
cludes persons within the age of 
twenty-one years. Hawkins v. Haw- 
kins, 28 Ind. 66, 

[b A minor heir, on arriving at 
his majority, cannot by appeal ob- 
tain the reversal of a judgment ren- 
dered against the succession of his 
father, and which the executor of 
that succession allowed to become 
final by not appealing. West v. Da- 
vis, 34 La. Ann. 357. 

[ec] Infant defendant only.—Civ. 
Code Prac. § 745, prohibiting an ap- 
peal after two years unless appellant 
was then a defendant in the action 
and an infant not under coverture, 
in which case an appeal may be 
granted within one year next after 
the removal of his disabilities, does 
not apply to extend the time within 
which an appeal may be taken by an 
infant plaintiff. Harris v. Caperton, 
141 Keyl 78, 1320 Siw. 157. 

[da] Party acting: personally and 
representatively.—One not under a 
disability, acting in an individual ca- 
pacity, as administratrix, and as 
guardian for minor. children, is 
barred by a statute in her individual 
capacity and as administratrix, but 
the minors, represented by her as 
guardian and next friend, are not 
barred. Miers v. Betterton, 18 Tex. 
Civ. A. 4380, 45 SW 430. 


brought within a year after its ren- 
dition, exclusive of the time of dis- 
ability, does not extend to an action 
prosecuted by a guardian, as such, in 
his own name and the proceeding m 
error in such an action is controlled 
by the first provision of § 4748, which 
requires it to be commenced within 
a year after rendition of the judg- 
ment. John v. Paullin, 24 Okl. 636, 
Oiaae 365 [reh den 24 Okl. 642, 106 


» [f] Running of statute.—In cases 
where an infant is plaintiff in error, 
and the statutory period of one year 
provided for by Comp. L. (1909) -§ 
6082 has expired before the com- 
mencement of procdedings in error, 
which occurs during the disability, 
the one year referred to in said stat-- 
ute, in relation to infants, begins to 
run as to him after the removal of 
his disability, and is not an additional 
period granted to him during its ex- 
istence. Reinhardt v. Whitmire, 29 
Okl. 689, 119 P 126; Holland vy. Bea- 


ver, 29 Okl. 115, 116 P 766, AnnCas 
19138 814. 


Bertrand v. Taylor, 87 TN? 235% 
Henn v. Marly, 113 Pa. 264); 6 A 58: 
Cordray v. Galveston, (Tex. Civ. A.) 
26 SW 245 (prior to ‘the act of Sept. 
12; 1892). 

fal In Connecticut, as the statute 
limiting appeals from. probate courts 
to eighteen months had no saving 
clause for femes covert, the latter 
were required to appeal within that 
time. Merrils v. Adams, Kirby 247. 

[b] In Missouri married women 
are not excepted. Davenport vy. Han- 
nibal, 120 Mo. 150, 25 SW 364. 

94 Anderson vy. Layton, 3 Bush 
(Ky.) 87; Finney v. Speed, 71 Miss. 
323° 14 s’ 465; vy ie v. Gilbert, 10 
Nebr. 5395-7 NW 28 


bier Stevenson v. ‘Westfall, 18 Ill. 
96. See infra this note. 
[a] In Louisiana persons absent 


from the state may appeal. within 
two years instead of one, as in the 
case of other persons. Samory v. 
Montgomery, 19 La. Ann. 333; Lam- 
bert v. Conrad, 18 La. Ann. 145; Scott 
v. Rusk, 2 La. Ann. 266; Kreeutler v. 
U. §. Bank, 12 Rob. 456, 11 Rob. 218. 

[b] Personal representative of 
nonresident.—The two years granted 
to nonresidents for the purpose of 
appealing from a judgment rendered 
under La. Code Prac. art 593 is not 
affected by the death of an unsuc- 
cessful nonresident, but such right is 
transmitted to his legal representa- 
tives, even though his succession is 
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the time for appealing has been extended in favor 
of persons undergoing imprisonment.°? 

Unless expressly 
provided otherwise by statute, the death of: either 
party after rendition or entry of the judgment, or- 
der, or decree does not suspend the running of the 
time within which an appeal must be brought, even 
though no personal representative has been appoint- 
And the general rule as to the time for ap- 
pealing applies where a party dies, and his personal 
representative is appointed. before the action has 
been finally determined.t Under the statutes in some 
states, however, where a party dies after judgment, 
the running of the time for taking an appeal is sus- 
pended from the time of his death until the substi- 
And where a party 
dies after submission of the case, but before deci- 
sion, and his representative is afterward substi- 
tuted, arid a judgment entered, the time for appeal- 
ing runs from the entry of judgment.® 


[§. 1071 ]}.. ¢ Death of Party.°s | 


ed. 99° 


tution of his representative.” 


administered in the state by a resi- 
dent administrator. Martin v. Hog- 
gatt, 37 La. Ann. 340. 

fe] Railroad companies.—A rail- 
road company whose line runs 
through a county, and which has in 
such county an agent upon whom 
process can be served, is a resident 
within the meaning of the statute 
giving residents a certain time with- 
in which to appeal and nonresidents 
a longer time. Crutsinger v. Mis- 
souri Pac. R. Co., 82 Mo. 64; Harding 
v. Chicago, etc., R. Co., 80 Mo. 659; 
Rie ical v. South Pac. R. Co.,.51 Mo. 

8 

97. McDonald v. Hovey, 110 U. S. 
619, 4 SCt 142, 28 L. ed. 269; Wyatt 
Vv. “Morris, 2 W. Va. 575. 

98. Death pending appeal see su- 
pra § 978 et seq. 

99. U. S.—Ex PaPante, 

429, 33 SCt 579, 5 L. ed. 90 

Ala.—Richardson  v. Williams, 5 
Port. 515. 

Ark.—Chatfield.v. Jarratt, 108 Ark. 
523, 158 SW 146; Evans v. St. Louis, 
etc., 1Reh KOR CTS Ark. 266, 88 SW 994. 

Cal.—In re Turner, 139 Cal. 85, 72 
P 718; Williams v. Long, 130 Cal. 58, 
62 ai 564. 

Fla.—Ropes v. Goldman, 50 Fla. 
601, 608, 39 S 16, 7 AnnCas 393 and 
note [eit Cyc]. 

Ky.—Davis v. Catlettsburg-Kenova- 
Ceredo Water Co., 136 Ky. 66, 1238 
SW 335; Reeves v. Davis, 6 KyL 288. 

Md.—Hogper v. Jones, 64 Md. 578, 
4 A 273. 

N. Y.—Brown v. New York, 9 Hun 
587. 


Va.—Pace v. Ficklin, 76 Va. 292. 

Wis.—Sambs v. Stein, 53 Wis. 569, 
11. NW_ 53. 

1. Wright v. Manns, 111 Ind. 422, 
12 NE 160; Heller v. Clark, 103 Ind. 
591, 3 NH 844, 

2. Barton v. New Haven, 74 Conn. 
729, 52 A 403 (holding that ‘the court, 


on the death of plaintiff after judg- 


ment in his favor, could not proceed 
with the action until an executor or 
administrator appeared to prosecute 
the case, and therefore until that 
time there was a stay in the proceed- 
ings and the statutes regulating pe- 
riods of time forming a part of the 
procedure on appeal would not run 
during such stay); McCann v. Burns, 
(Or.) 1386 P 659; Oregon Auto-Dis- 
patch v. Caldwell, 67 Or. 301, 135 P 
880; McBride v. orthern Pac. R. Cor 
19 Or. 64, 23 P $14; Dick v. Kendall, 
6 Or: 166 (both holding that, on the 
death of a party after judgment, the 
time for appealing does not run be- 
tween his death and the continuance 
of the suit by or against his repre- 
sentative, under the code provision 
that a suit is to be deemed pending 
until an appeal is perfected or until 
the time for taking an appeal has ex- 
pired, and the provision that, in case 
of the death of a party, the court 
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may, 
thereafter, on motion, allow the ac- 
tion to be continued by or against 
personal representative or successors 
in interest). 


8. De Leonis vy. Walsh, 140 Cal. 
1D, wom ba Sie 
fa] Entry nunc pro tunc.—In such 


case the statute runs from the ac- 
tual entry of the judgment, although 
it is entered nunc pro tune as of a 
date prior to defendant’s death, since 
after his death no action could legal- 
ly be taken, or judgment legally be 
rendered until the substitution of his 
personal representative as a party de- 


fendant. De Leonis v. Walsh, 140 
Cally 175, 73 PP 813. 
4 State v. Layton, 3 Del. 348 


(joint right of husband and wife); 
Moore v. Capps, 9 Ill. 315 (infancy) ; 
Mullins y. Mullins, 120 Ky. 6438, 87 
Sw 764, 27 KyL 1048; Farlee v. 
Rodes, 11 Bush (Ky.) 365; Banton v. 
Campbell, 2 Dana (Ky.) 421 (husband 
and wife); Helm v. Bentley, 1 Metce. 
(Ky.) 510; Riney v. Riney, 1 B. Mon. 
(Ky.) 69; May v. Marshall, 2 Litt. 
(Ky.) 147 [dist Kennedy v. Duncan, 
Hard. (Ky.) 365, decided under the 
act of 1796]; Griffing v. Bowmar, 3 
Rob. (La.) 112 (foreign citizenship) ; 
Field v. Mathison, 3 Rob. (La.) 38. 

5. Peer v. Cookerow, 14 N. J. Eq. 
361; Wilkins v. Philips, 3 Oh. 49, 17 
AmD 579; Harvey v. Carroll, 
63, 10 SW 334, Cordray v. Galveston, 
(Tex. Civ. A.) 26 SW 245 (husband 
and wife); Priest v. Hamilton, 2 Ty- 
ler (Vt.) 44. 

6. Vordermark v. Wilkinson, 147 
Ind. 56, 46 NE 336; Hawkins v. Haw- 
kins, 28 Ind. 66 [dist Hottle v. Kin- 
dle, 8 Blackf. 295; Shannon y. Dunn, 
8 Blackf. 182]; McEndree v. McEn- 
dree, 12 Ind. 97; Fine v. Freeman, 83 
Tex. 529, 17 SW 7838, 18 SW 968. 

7. Delay occasioned by court or 
Official see infra § 1079. 


8. See statutes in the several ju- 
risdictions; and: 
U. S—Old Nick Williams Co. 


; v. 
ie Ss S. 541, x88 SCt 221, 54 L. 
ed. 318; Credit Co: Arkansas Cent. 
Rs Co., 128 U.S. 258. SSCHLOT 32 sla. 
ed. 448° Radford v. Folsom, 123 U. 
So725; SuSCt 8384) 30) Ti 6d; 2925s. 9p: 
Randall Co. v. Gee Mach. Co., 
200 Fed. 741, 119 CCA 185. 

Ala.—Elrod v. Smith, 130 Ala. 212, 
30 S 420. 

Ark.—Claiborne vy. Leonard, 88 Ark. 
391, 114 SW 917; Spratlin v. Haller, 
69 Ark. 281, 62 SW 904. 

Cal.—San Luis Obispo County Bank 
V. Jacky tAS meCal4s (aoe 1 OD pmelS 
AmSR 285; Tyrell v. Baldwin, 72 Cal. 
192, 13 P 475; Hewes v. Carville Mfg. 
Co., 62 Cal. 516. 

Colo.—McVicker v. Rouse, 44 Colo. 
255, 98.P 807; Cody v. Filley, 4 Colo. 
436. 

Conn.—Stillman y. Thompson, 80 


at any time within one year |] 


U2 Texss 
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[§ 1072] d. Effect of Disability of One or More 
of Several Parties. 
that, where the interest of appellants is joint, 
one or more are barred by lapse of time, all are 
barred, although some are under disability,* while 
in other jurisdictions a contrary view obtains,® and 
under some statutes, where the statute of limitations 
has run against one or more appellants, the appeal 
will be dismissed as to them, and determined as to’ 
those against whom the statute has not run.® 

[§ 1073] 14. What Constitutes Taking and Per- 
fecting Proceedings. 
error is to be deemed taken and perfected within 
the statutes of limitation when the conditions prece- 
dent in the statute prescribing the steps for: taking 
and perfecting the same have been complied with, 
and not until then, and, therefore, whether it has 
been taken and perfected within the time lmited 
depends upon the terms of the statute.® 
der varying provisions of the different statutes it 


In some jurisdictions it is held’ 


if 


An appeal or proceeding in 


Thus, un- 


der denying new trial); Young v. 
Lemieux, 79 Conn. 434, 65 A 436) 
600, 129 AmSR' 193, 20 "LRANS 160, 
§ AnnCas 452. 

Ida.—Finney v. American Bonding 
Co., 13 Ida. 534,'90 P 859, 91 P 318; 
Moe v. Harger, 10 Ida. 194, 77 P 645. 

Ind.—Bruiletts Creek Coal - Con w 
Pomatto, 172 Ind. 288, 88 NE 606 [rev 
(A.) 85 NE 993]; Johnson v. Ste- 
phenson, 104 Ind. 368, 4 NE 46; Evans 
Vv. Galloway, 20 Ind. 479. 

Kan.—Schmuck vy. Missouri, etce., 
R. Co., 85 Kan. 447° 116 P 818: Gray 
v. Cooper, 70 Kan. 427, 78 P 812: Bar- 
ber Asphalt Pav. Co. v. Botchford, 50 
Kanirs3is ole Po a0 6s Haldeman Vv. 
Johnson, ’8 Kan. A. 473, 54 P 507. 

Ky.—Wright v. Lexington, ete., “KK. 
Co., 111 Ky. 690, 64 SW 675, 23 Kyl 
952’; Brown v. Bennett. 102 Ky. 518, 
44 SW 85, 19 Kyl 1579;° Young v. 
Moss, 4 KyL 449, 

La.—Dewez v. Orleans R. Comes 
La. 432, 39 S 433; Wood v. Calloway, 
21 La. Ann. 481 

Md. verueere V. Lamkin, 82 Md. 129, 
33 A 459. 

Mo.—Buelterman v. Meyer, 132 Mo. 
474, 34 SW 67. 

Mont.—Threlkeld v. O’Neal, 26 
ack 209, 66 P 940. 

. J.—Barton v. Long, 45 N. J. Eq. 
160, “16 A 683. 


D.—King v. Hanson, 13 N. D. 
85, 2s NW 1085. 
Oh. —Baltimore, etc., R. Co. v. Am- 


bach, 55 Oh. St. 553, 45 NE 719; Mc- 
Donald v. Ketchum, 53 Oh. St. 519, 
42 NE 322; Andress v. Greenfelter, 
DI Oh, (Cir sCtaagoo: 

Okl.—Watson vy. Rein, 26 Okl. 47, 
108 P 397; Tennison vy. Engle, 23 Okl. 
609, > L0 Ibe Ads2; 

Pa.—Page v. McNaughton Co., 2 Pa. 
Super. 519. 

Tex.—Cleburne Nat. Bank vy. Car- 
per, 28 Tex. Civ. A. 334, 67 SW 188. 

Wis.—Charmley v. Charmley, 125 
Wis. .297, 103 NW 1106, 110 AmSR 
827; Munk v. Anderson, 94 Wis. 27, 
68 NW 407. 

Wyo.—Kuhn v. McKay, 6 Wyo. 466, 
46 P 853. 

Ont.—Reg. v. McGauley, 12 Ont. 
Pro 25% 

See also Saverance v. Lockhart, 66 
S2'C2.539) 45 (Shrss- 

Application for and allowance of 
appeal or writ of error, affidavits, 
certificates, etc. see infra § 1088 et 
sed. 

Bonds and undertakings see infra 
§ 1136 et seq. 

Payment of fees or costs see infra 
§ 1133 et seq. 

[a] Payment of appeal costs and 
filling papers in district court in ap- 
peal from justice’s court.—Zecken- 
dorf v. Zeckendorf, 1 Ariz. 401, 25 P 
648. 

[b] Entry of order for appeal.— 
In Maryland an appeal is not prop- 


Conn. 192, 67 A 528 (appeal from or-!erly taken by a mere verbal order for 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 1073] 


has been held that an appeal or proceeding in error 
is taken when the transcript, bill of exceptions, 
statement, assignment of errors, allowance, bond, or 
other papers are presented to, or filed in, the court 
in which the judgment, order, or decree appealed 
from was rendered or entered;® when such papers 
are filed in the office of the clerk of the appellate 
court;*® when a writ of error is issued and filed 
in the lower court;’+ when the petition or prayer 
for an appeal is presented or filed;!? when an ap- 
plication or order for an appeal is made by appel- 
lant and entered by the elerk;'* when the petition 


an appeal, which is not entered of 
record until after the expiration of 
the statutory period. Gaines v. 
Lamkin, 82 as> 1295-33) Av 459; 
Humphreys v. Slemons, 78 Md. 606, 
28 A 1101; Miller v. Murray, 71 Md. 
61,17 A 939 

Tel Suspension by statute of time 
for making or completing record on 
appeal.—(1) In Connecticut, under 
Pub. Acts (1905) p 264 ec 24, provid- 
ing that all proceedings to make or 
complete the record on appeal shall 
be suspended during the months of 
July and August, where findings of 
facts for an appeal are filed and no- 
tice is given in July, a filing of the 
appeal more than ten days after such 
notice is sufficient. Young: v. Le- 
mieux, 79 Conn. 434, 65 A 436, 600, 
129 AmSR 193, 20 LRANS 60, 8 Ann 
Cas 452. (2) The statute does not 
prevent the court or counsel from 
filing the necessary papers to make 
or complete the record on appeal dur- 
ing such months to become operative 


on the expiration of such period. | 


Young v. Lemieux, supra. 

[da] Certification of transcript of 
evidence.—In California, where the 
trial court certifies a transcript of 
the evidence upon an _ application 
made therefor after the time fixed by 
Code Civ. Proce. § 953a, the appeal 
will not be dismissed on account of 
such delay, since compliance with 
that section is not necessary to give 
the appellate court jurisdiction. Gar- 
ner v. Meizel, 22 Cal. A. 256, 133 P 
1165. 

9. Old Nick Williams Co. v. U. S., 
215 U. S. 541, 30 SCt 221, 54 L. ed. 
318: sharrarv.; Churchill; 135 Us S- 
609, 10 SCt 771, 34 L. ed: 246; Credit 
Conv: Arkansas Cent. R. Co., 128 U. 
S. 258, 9 SCt 107, 32 L. ed. 448; Scar- 
borough Vie Pargoud, 108.U. S. 567, 2 
SCt 87 tercn Gs: “ed. 824: (On Sh ate ZAAGE 
ams, 6 Wall. °(U..S.) 101,;.18 L. ed. 
792; Brooks v. Norris, 11 How. (U. 
Ss.) 204, 13 L. ed. 665; In re Goodman, 
101 Fed. 920, 42 CCA 85; Threadgill v. 
Platt, Wie Fed. 1Weoise Venbaxter, Gol 
Fed. 624, 2 CCA 410: Platt v. Preston, 
8 Fed. 182, 19 Blatehf. SplPAp Mehaftey 
v. Fink, 13 Pa. Super. 534. 

10. Ark.—Claiborne v. Leonard, 88 
Aria Soi 4 e SW 97. Damon, 
Hammonds, 73° Ark. 608, 84 SW 
796. 

Ind.—Barney v. Elkhart County 
Trust Co., 167 Ind. 505, 79 NE 492; 
Lake Erie, ete., R. Co. v. Watkins, 
157 Ind. 600, 62 NE 443; Wright v. 
Manns, 111 Ind. 422, 12 NE 160; 
Bacon v. Withrow, 110 Ind. 94, 10 NE 
624; Johnson vy. Stephenson, 104 Ind. 
868, 4 NE 46; Hursh v. Hursh, 99 Ind. 
500; Miller v. Carmichael, 98 Ind. 
236; Browning v. McCracken, 97 Ind 
279; Yearlev v. Sharp, 96 Ind. 469; 
Flory Vv. Wilson, 83. Ind. 391; Mc- 
Laughlin v. State, 66 Ind. 193; Ander- 
son v. Mitchell, 58 Ind. 592; "Jenkins 
v. Corwin, 55 Ind. 21; Lichtenfels aie 
State, 53 Ind. 161; Long v. Emery, 49 
Ind. 200; Harshman v. Armstrong, 43 
ind. .126;, Pittsburgh, .ete., RR. Co: v. 
Johnson, 49 Ind. A. 126, 938 NE 683, 
95 NE 610; Ragle v. Dedman, 45 Ind. 
A. 693, 91 NE 615; Atkinson v. Maris, 
40 Ind. A. 718, 81 NE 745; Hoerger 
vy, Citizens’ St. R:> Co:, 35, Ind. A. 289, 
73 NE 1095 (and service of notice not 
necessary). 
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Kan.—Kansas City v. Dore, 75 Kan. 
23,,88 P 539. 

Ky.—Jones vy. Finnell, 8 Bush 25; 
Com. v. McCready, 2 Mete. 376; Com. 
v. Adams, 16 B. Mon. 338. 
gee OUe v. Berry, 12 Gill & J. 

Miss.—Adams Lumber Co. vy. Stev- 
enson, 89 Miss. 678, 42 S 796. 

Mo.—Schnaider’s Brewing Co. v. 
Levvie, 41 Mo. A. 584. 

Nebr.—Forbes  v. Morearty, 54 
Nebr. 505, 74 NW 822; Stull v. Cass 
County, 51 Nebr. 760, 71 NW 777; 
Hansen v. . Kinney, - 63 .NW. 926; 
Brunck v. Wood, 33 Nebr. 639, 50 NW 
960; Lincoln Brick, ete., Works v. 
Hall, 27 Nebr. 874, 44 NW 45. 

Oh.—Bartoon y. American® Nat. 
Bank, 14 Oh; Cir, Ct; 450, 8) Oh.. Cir! 
Dec. 27. 

Or.—Allen v. Angus, 133 P 1190; 
Pringle Falls Electric Power, etc., Co. 
v. Patterson, 65 Or. 474, 128 P 820, 
132 P 527; Burchell v. A. H. Averill 
Mach. Cox 409) Or W135 105 oe 2408) 
Callahan v. Portland, ete., R. Co., 17 
Orb 6.216 Ee SiK0: 

By Cele ie re Smart, 16 Can. S. C 

Failure of clerk to send up papers 
see infra § 1079.. 

{a] Bill of exceptions.—In Illinois 
ie signing and sealing of the bill of 
exceptions is, but the filing thereof 
within the time prescribed by order 
o£ y count, /. is” 4not, jurisdictional. 
Slaughter v. Johnson, 128 Ill, A, 417. 

{b] Filing transcript.—(1) In 
some jurisdictions appellant must file 
the transcript within the proper time, 
or the appeal will be dismissed, un- 
less an extension of time has been 
obtained. Selber v. Young, 109 La. 
1080, 34 S 95; State v. Judge, 104 La. 
241, 28 S 886; Mutual Loan, etc. As- 
soc. v. First African Baptist Church, 
49 La. Ann. 880, 
1458, 21 S 24; Hudson yv. Garrett, 47 
La. Ann. 1534, 18 S 510; Hinshaw v. 
Warren, 162 Mo. A. 280, 144 SW 509; 
Allen v. Russell, 33 R.. 1::422,) 82. A 
129. (2) But it is held:that an ap- 
peal is taken and perfected by obtain- 
ing an order of appeal and executing 
an appeal bond and the filing of the 
transcript in the appellate court on 


the return day is a separate and dis- | 


tinct matter, for which extension of 
time may be obtained from the appel- 
late court on showing good reason 
therefor... Crichton v. Webb Press 
Co, BOM = lan 86;4 315 S 26482 
other jurisdictions the filing of the 
transcript 
taking of an appeal in time. Gordon 
v. Rhodes, (Tex. Civ. A.) 104 SW 786. 

LI... Old, Nick’ Williams Co, vi 1U: 
S., 215 U. S. 541, 30 SCt 221,54 Lived. 
318; Polleys v. Black River Impr. Co., 
113 U. S281, 5 SCt369, 28 lL. ed. 938: 
Brooks v. Norris, 11 How. (U. S.) 204, 
13 L. ed. 665; Kentucky Coal, etc., 
Co. vi Howes: 153) Med: 163, 82 €CA 
337; Waxahachie y. Coler, 92 Fed. 
284, 34 CCA 349; Crippen v. Living- 
ston, 12 Fla. 638; Wright v.’ Hughes, 
2 Greene (Iowa) 142. 

{a] The day on which a writ of 
error is filed, as well as that on 
which it is issued or bears test, must 
be within the: time limited by law 
wherein such writs may;be brought. 
Crippen v. Livingston, 12 Fla. 638. 

[b]; Time of service upon clerk.— 


21S 517, 48 La. Anne} 


(3) In}, 
| 725, 8 SCt 334, 
is not necessary to the |, 


i sary. 
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in error and other necessary papers are filed’ in the 
supreme court;'* when an application for ‘an ap- 
peal is made and allowed by the court,!> and, under 
some statutes, docketed in the appellate court before 
the end of the term to which it is made returnable.'® 
Under some statutes it is necessary, in order to 
perfect the appeal so that it may be deemed taken 
in time, that the appeal bond or undertaking shall 
be approved and filed;!” that the affidavit and bond 
for an appeal shall be filed;1® or that the notice 
of appeal or citation shall be issued or served, or 
both filed and served.?® 


In some jurisdictions, how- 


The time of suing out a writ of er- 
ror is determined by the date of its 
service upon the clerk to whom it is 
directed. Wright v. Hughes, 2 Greene 
(lowa) 142. 

[c] -In Georgia, under the act of 
the general assembly approved De- 
cember 24, 1896, a writ of error, if 
duly tendered to the trial judge, will 
not be dismissed because of a failure 
upon his part to certify the same 
within the time prescribed by law. 
Stamps v. Hardigree, 100 Ga. 160, 28 
SE 41. 

12. Colo.—Roseberry | v. Valley 
Bidet, ete; Associ; 35 Colo. 132:883, 2 


La.—Commercial Nat. Bank v. San- 
ders, 1382 La. 174, 61 S 155; Ulman Me 
Briggs, 32 La. Ann, 655. 

Tex.—Crunk v. Crunk, 23 Tex. 604. 

Vt.—Cummings v. Hugh, 2 Vt.-578. 

Va.—Ambrouse v. Keller, 22 Gratt 
(63 Va.) 769; er v. Gayle, 4 
Gratt. (45 Va.) 1 me 

W.Va. meiner: v. Ravenswood, 
etc., R. Co., 37 W. Va. 287, 16 SEH .488 
(where the appeal is a matter of’ dis- 
eretion and allowance); Kanawha 
Valley Bank vy. Wilson, 35 Ww: Va. oe 
13 SE 58. 

See infra § 1091. 

[a] Although the appeal is ot al= 
lowed until after the expiration of 
the statutory period. Cummings WwW 
Hugh, 2 Vt. 578. -And see Marsoudet 
vi Clancy, Mann. Boao Cas. (Lavy 
38. See:infra § 1091. 

Amendment of LD alata after ‘statu- 
tory period see infra § 1 


13. Miller v. Murray, ete Md. 61, 
17. A 939. See infra § 1092: 
14. Stull v. Cass County, 51. Nebr. 


760, 71 NW 777; Tishomingo Electric, 
etc, Coz WW; Harris, 28 OKl-°10; +438 
(Ge Palmer-Gregzory Chiropractic 
College v. Hart, 26 Okl. 855, 110 P 735 
(and other cases there. cited); He- 
beison v. Hatchell, 17 Okl. 260, 87 1B 


643. See infra § 1091. 
15. Barrel v. Western Transp. Co., 
3 Wall. (U. S:) 424, 18 L.:ed.it685 


Green: v. Lynn, 87 Fed. 839, 31 CCA 
248; Baldwin v. Martin, 1 Mart. -N. 
S. (la.) 519; Blackburn v. Morrison, 
29 Okl. 7510, 118. P mene AnnCas1913A 
523. See infra § 109 

[a] No formal nilowanee is neces- 
Taking of security and sign- 
ing of the citation are sufficient evi- 
dence of allowance. Brandies v. 


‘Cochrane, 105 U. S. 262, 26 L. ed. 989. 


16. Radford'v. Folsom, 123 U. S. 
31 L. ed. 292. 


17. Straat v. Blanchard, 14 Colo. 


1445, 24 P 561: Hunt v. ‘Arkell, 13 Colo. 


543, 22 P 826; Larimer, etc., Irr: €o. 
v. Landers, 23 Colo. A. 84, 127 P 240. 
See infra §§ 1245, 1251. 

18. St. Louis v. R. J. Gunning Co.. 
138 Mo. 347, 39 SW 788; Brown. v. 
St. Louis, ete., RE Co:; 83 Mo. 478; 
Giesing v. Schowengerdt, 24 Mo, A: 
554; Page v. McNaughton Co., 2 Pa. 


Super. 519. See infra §§ 1103, 1251 
et séq. j 
19. Cal.—County Bank of San Luis 


Obispo v. Jack, 148 Cal. 437, 83 P 705; 
118 AmSR 285; McGorray v. Stockton 
Sav., ete., Soc; 131 'Cak 3213) 63 2) 479s 
Tyrell v. Baldwin, 72 Cal. 192,13 P 


475; Hewes vy. Car ville Mfg. Co., 62 
Cal. 516; Lowell v. Lowell, Bo) (Cal. 
316; Green vy. Gavin, 10 Cal. A. 330, 
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ever, the issue or service of process is not neces- 
sary to the taking of an appeal.?° 
some jurisdictions, the application for or allow- 
ance of an appeal saves the appellant from the bar 
of the statute, neither notice nor the issuing of the ci- 
tation nor the giving of bond is jurisdictional,?* un- 
less the allowance is conditioned on the giving of the 
bond,?2 and, in some jurisdictions, where a peti- 
tion in error and a bond, when required, have been 
filed and a summons issued within the time limited 
for the commencement of proceedings in error, the 
proceeding is commenced in proper time, although 
service of summons is not made until after the ex- 
piration of the statutory period.** 
where no summons in error issues, the date of vol- 


are necessary in this state. See cases 
above cited. 

Colo.—McVicker v. Rouse, 44 Colo. 
255, 98 P 807. 

Ida.—Moe v. Harger, 10 Ida. 194, 
17 P 645 (both filing.and service of 
notice necessary). 

Iowa.—Baldwin v. Tuttle, 23 Iowa 


Kan.—Schmuck v. Missouri, etc.,. R. 
Co., 85 Kan. 447, 116 P 818. Where 
a case is filed in the supreme court 
or either of the courts of appeals, 
and a summons issued thereon, or a 
waiver thereof filed within one year 
after the rendition of the final order 
complained of, the action is com- 
menced in time, although it is not 
sent to the proper court until after 
the year has expired. Atchison Coun- 
ty v. Sullivan, 6 Kan. A. 100, 49 P 
677; Haldeman v. Johnson, 8 Kan. A. 
473, '54 P 507: 

La.—Haggerty v. Annison, 133 La. 
338, 62 S 946. 

Miss.—-Beasley v. Cottrell, 94 Miss. 
253, 47 S 662. 

Mont.—Threlkeld v. O'Neal, 26 
Mont. 209, 66 P 940 (both filing and 
service necessary); Ramsey v. Burns, 
24 Mont. 234, 61 P 129. 

N. J.—Barton v. Long, 45 N. J. Eq. 
160, 16 A 683 (holding that, under the 
statute regulating appeals from the 
court of chancery, it is sufficient if 
the notice of appeal is filed within 
the statutory time, and the petition 
may be filed later in the court above). 

N. Y.—Hamilton v. Mendham, 149 
App. Div. 907, 1338 NYS 977; Rosen- 
schein v. Friedman, 132 NYS 769. 

N. D.—Stierlen v. Stierlen, 8 N. D. 
297, 78 NW 990 (both filing and serv- 
ice necessary). 

Oh.—McLarren v. Myers, 87 Oh. St. 
88, 100 NE 121; Hixon v. Vail, 85 Oh. 
St. 325, 97 NE 981; Snider-v. Young, 
72 Oh. St. 494, 74 NE 822; Baltimore, 
etc., R. Co. v. Ambach; 55 Oh. St. 
553, 45 NE 719; Andress v. Green- 
felter, 29 Oh. Cir. Ct. 235 (both hold- 
ing the filing of the petition in error 
and preecipe for summons insufficient 
without an issue of summons); Lott 


_v. Toledo Cons. St. R. Co., 4 Oh. Cir. 


Dec. 9. 

Okl.—In re Herod, 40 Okl. 313, 137 
P 1174; Spaulding Mfg. Co. v. Buck- 
holiz, 40 Okl. 54, 135 P 1052; Clinton 
& O. W. Ry. Co. v. Dean, 40 Okl. 51. 
135 P 1067; Durant v. Mumford, 38 
Okl. 552, 184 P 50; ‘Taliaferro v. 
James, 31 Okl. 168, 120 P 651; Manes 
v. Hoss, 28 Okl. 489, 114 P 698; Wat- 
Sonuv. ein,, 260 OkI47, 0s Pusom, 
Williams v. Paullin, 24 Okl. 694, je 
P 342; Kiowa County School Dist. No. 
IOmay sicher, 23 Ok @o 99m Pw6.G: 
Wedd v. Gates, 15 Okl. 602, 82 P 808. 

S. C.—Saverance v. Lockhart, 66 S. 
C. 539, 45 SE 83. 

Tex.—Kahn v. Israelson, 62 Tex. 
221 (an appeal from a county court 
to a district court is perfected when 
notice of the appeal is given in the 
county court and duly entered); Gor- 
don v. Rhodes, (Civ. A.) 104 SW 786. 

Ont.—Reg v. McGauley, 12 Ont. Pr. 
259 (holding that the meaning of “ap- 
pealing” is giving notice to the ad- 
versary of the intention to appeal by 
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Where, as in 


In Nebraska, 


serving him with notice of appeal). 

[a] Except in cases of appeals al- 
lowed in open court during the term 
at which the decree appealed from 
was rendered, a citation returnable 
at the same term with the appeal or 
writ of error is necessary to perfect 
jurisdiction of the appeal or the writ, 
unless it has been in some proper 
form waived. Hewitt v. Filbert, 116 
U.S. 142, 6 SCt. 319,729 L. ed. 581: 

[b] Nunc pro tunc entries of no- 
tices of appeal for accidental omis- 
sion cannot be allowed. Yturbide v. 
U. S.922 How. (U. S.) 290, 16 L. ed. 
342. See also Circleville Bank v. 
Bowsher, 15 Oh. Cir. Ct. 114,.8 Oh. 
Cir. Dec. 514. 

[ce] Alias summons after period.— 
Where a petition in error is filed and 
a summons issued two days before 
the expiration of one year from the 
judgment appealed from, and service 
of summons served after said period 
is quashed, and an alias summons is 
not issued and served until more than 
sixty days after the first summons 
issued, the proceeding is not com- 
menced within one year from the ren- 
dition of the judgment appealed from, 
as required by Wilson Rev. & Annot. 
St. (1903) § 4748. Kiowa County 
School Dist. No. 39 v. Fisher, 23 Okl. 
9, 99 P 646. 

[d] Issue and service of summons 
after motion to dismiss proceedings 
in error, but before expiration of the 
statutory time for bringing such pro- 
ceedings, has been held sufficient to 
prevent dismissal. Kuhn v. McKay, 
6 Wyo. 466, 46 P 8538. 

[e] Service on some parties only. 
—(1) Where some of the plaintiffs in 
a joint judgment are made parties in 
error, and their appearance has been 
effected by service of process or 
otherwise within the statutory pe- 
riod, the proceedings are commenced, 
not only as to such persons, but also 
as to all others united in interest 
with them, so as to stop the running 
of limitations in favor of such other 
persons not made defendants. Snider 
vs. Young;:72 Oh: St. 494, 74 NW'822; 
Davidson First State Bank v. Clingan, 
26 Okl. 150, 109 P 69; Kilgore v. 
Yarnell, 24 Okl. 525, 103 P 698. (2) 
In such case the court may amend 
the proceedings by adding as defend- 
ants the names of persons who had 
been omitted, and causing service to 
be duly made, although application 
for such amendment had not been 
made nor defect of parties brought 
to the notice of the court until after 
the statutory period for commencing 
proceedings in error had_ lapsed. 
Snider v. Young, supra. 

20. U. S—Evans v. State Nat. 
Bank, 134 U. S. 330, 10 SCt 493, 33 L. 
ed. 917. 

Ark.—Claiborne v. Leonard, 88 Ark. 
391, 114 SW 917. 

Colo.—Chittenden v. Hill, 55 Colo. 
65, 132) B66: 

Ky.—Brown v. Bennett, 102 Ky. 
518, 44 SW 85, 19 KyL 1579 (holding 
that the issuing of process within 
sixty days after judgment is not a 
condition precedent io an appéal from 
an inferior court to the circuit court, 


... 
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untary appearance is to be taken as the date of 
proceedings in error.** 
low up his appeal by compliance with the rules of 
the supreme court respecting security for costs, 
service of abstracts, and briefs may be ground for 
dismissal, but cannot defeat the jurisdiction of. the 
court or affect the computation of the period 
within which the appeal must be perfected.”° 
service of exceptions upon the presiding judge is 
necessary under some statutes.*° 

[§ 1074] 15. Effect of Delay in Taking or Per- 
fecting Proceedings—a. In General. It is very gen- 
erally held that the statutes which limit the time for 
appeals or proceedings in error are mandatory and 
jurisdictional,?’ so that, in the absence of express 


Failure of appellant to fol- 


But 


it being sufficient to file a copy of the 
judgment and statement of costs and 
to execute a bond within that time). 

Miss.—Lauderdale Bank v. Cole, 64 
S 214 (holding that the filing of an 
appeal bond within two years after 
the judgment appealed from stops 
the running of the time within which 
an appeal may be taken, although no 
citation was served). : 

Tex.—Crunk v. Crunk, 23 Tex. 604. 
And see other cases in the following 
notes. 

21. Evans v. State Nat. Bank, 134 
Us S37330; 110 SCt 493.033" edy on ts 
Dodge v. Knowles, 114 U. S. 430, 5 
SCt 1108, 1197, 29 L. ed. 144;:Peugh 
v.' Davis, 110) Us) S227)" 4 SCt° 17; 28 
L. ed. 127; Barrell v. Mohawk West- 
ern Transp. Co., 3 Wall. (U. S.) 424, 
18 L. ed. 168; The Dos Hermanos, 10 
Wheat. (U. S.) 306, 6 L. ed. 328: Lock- 
man v. Lang, 132 Fed. 1, 65 CCA 621; 
Berliner Gramophone Co. v. Seaman, 
108 Fed. 714, 47 CCA 630; Noonan v. 
Chester Park Athletic Club Co., 93 
Fed. 576, 35 CCA 457; Railroad Equip- 
ment Co. v. Southern R. Co., 92 Fed. 
541, 34 CCA 519; Claiborne v. Leon- 
ard, 88 Ark. 391, 114 SW 917; Dewez 
v. Orleans R. Co., 115 La. 432, 39 S 
433; Baldwin v. Martin, 1 Mart. N. 
S. (La.) 519 (holding that the cita- 
tion may be served afterward if ap- 
pellant obtains the judge’s order for 


|an appeal during the time allowed 


for appealing); Crunk v. Crunk, 23 
Tex. 604. 

22. Kentucky Coal, ete, Co. v. 
Howes, 153 Fed. 1638, 82 CCA 337. 
23. Ill.—Burnapp v. Wight, 14 Il. 


303. 
Peace Ne v. Galloway, 20 Ind. 
Kan.—Barber Asphalt Pav. Co. v. 
Botsford, 50 Kan. 331, 31 P 1106; St. 
Louis, | etc., Co. v. Rierson, 38 Kan. 
359, 16 P 443; Thompson y. Wheeler, 
or ee ee 29 Kan. 476. 
o.—Buelterman vy. Meyer, 132 K 
i eb SW 67. Pe Xe 
Nebr.—Rogers v. Redick, 10 Nebr. 
332, 6 NW 413; Bemis v. R 
Nebr. 149. cage: 
Oh.—McDonald v. Ketchum, 53 Oh. 
St. 519, 42 NE 322. See also Burke 
v. Taylor, 45 Oh. St. 444, 15 NE 
eae Moore v. Chittenden, 39 Oh. St. 


_Tex.—Leavitt v. Brazelton, 28 Tex. 
Sees ae 66 SW 465. 

f ames vy. O'Neill, 70 Nebr. : 
97 NW 22. Bore 

25. Schmuck v. Missouri, ete., R. 
Co., 85 Kan. 447, 116 P 818. 

26. In re Fifty-Four First Morte. 
Bonds, 15 S. C. 304; Gibbes v. Green- 
ville, ete. Reo” L405. 14885) Silt 
van_v. Speights, 12 S. C. 561; Rogers 
v. Nash, 12 S. C. 559. 

27. U. S—uU. S. v. Curry, 6 How. 
106, 12 L. ed. 363; Born v. Schneider, 
128 Fed. 179. 

Ariz.—Zeckendorf v. Zeckendorf, 1 
Ariz. 401, 25 P 648. 

Ark.—Steele v. Scott, 104 Ark. 379, 
149 SW 341. 

Cal.—Williams v. Long, 130 Cal. 58, 
62 P 264, 80 AmSR 68; Fisher Est., 
75 Cal. 523, 17 P 640; Fairchild v. 
Daten, 38 Cal. 286; Dooling -v. Moore, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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provision to the contrary, when an appeal or pro- 
ceeding in error is not taken and perfected, nor a 
writ of error sued out, within the prescribed time, it 


20 Cal. 141; Walbridge v. Cousins, 2 
Cal. A. 302, 83 F 462. 

Ga.—Farmers’, ete., Nat. Bank v. 

. Willis, 122 Ga. 563, 50 SE 366. 
Hli—Hill v. Chicago, 218 Ill. 178, 

75 NE 766; Vickers v. Tyndall, 168 
Ill. 616, 48 NE 214; Marder v. Camp- 
bell Printing Press, ete., Co., 76 Ill. 
A. 431; Quinn Chapel v. Pease, 66 I11. 
A. 552. 

pur Dowell v. Caruthers, 26 Kan. 
720 

Ky.—Collins vy. Com., 155 Ky. 706, 
SW 252; Smith v. Craft, 58 SW 
22 KyL 643. 

La.—State v. Judges Ct. of App., 
87 La. Ann, 372 
- Mass. —Briges Vv. Barker, 145 Mass. 
287. 18 NE 907. 

N. D.—Stierlen y. Stierlen, 8 N. D. 
29% ,.<18 NOW, 990... — 

Okl.—-State Sav. Bank v. Bedden, 
38 Okl. 444, 134 P 20; Honley v. Hol- 
denville First Nat. Bank, 35 Okl. 649, 
130 P 945; Powell v. Johnson-Lari- 
mer Dry Goods Co., 35 Okl. 644, 130 
P 945; Tishomingo Electric Light, 
ete. on ve Harris, 28/Okl 10, 113 .P 
713; Hebeison v. Hatchell, 17 Okl. 260, 
87 P 648; Vandervoort v. Pawnee 
County, 3 Okl. 227, 57 P 167; Hoffman 
oo Pawnee County, 8 Okl. 225, 57 P 
167. 

Pa.—Cherry Tp. Overseers of Poor 
vy. Marion Tp. Overseers of Poor, 96 
Pa. 528. 

R. I.—Kenyon v. West Greenwich 
Probate Ct., 17 R. I. 652, 24 A 149. 

S. C.—Scott v. Pratt, 9 S. C. 82. 

‘Tenn.—Douglass v. Neguelona, 88 
Tenn. 769, 14 SW 283. 

Tex.—Vinson v. Carter, 166 SW 363 
{den writ of error (Civ. A.) 161 SW 
49]. 


20 


Wash.—Hibbard v. De Lanty, 
Wash. 5629/56 P 34. 

And see cases in fellowing note; 
and supra § 1032. : 

[a] “May” appeal within a certain 
time should be construed to mean 
PMLUSt”* Seattle Veter) RiiCo. iw: 
O'Meara, 4 Wash. 17, 29 P 835; Mason 
v. Ashland, °8 Wis. 540, 74 NW 357. 

[b] “Within four days, ” by ref- 
erence to another statute, means af- 
ter the adjournment of the court. 
Ansley v. Barlow, 103 Ga. 107, 29 SH 
596. 

28. U. S.—Fowler v. Hamill, 139 
We*S.5549) 11 SCt 663, 35 0) ed. (266; 
Farrar v. Churchill, 135) OS 609, 10 
SCUl Wide 34. as ved.= 246); Radford v. 
Folsom, 123 U. S. 725, § SCt 334, 31 
L. ed. 392; Whitsitt v. Union Depot, 
Eien 13 2o., 122M S. Ose See Lats, 
30 L. ed. 1150; Diath e Curry, 6 How. 
106, 12 L. ed. 363; Born v. Schneider, 
128 Fed Wie In re Goodman, 101 
Fed. 920, 42 CCA 85; Green vy. Lynn, 
87 Fed. "839, 31 CCA 248; Condon v. 
Central L. & T. Co., 73 Fed. 907, 20 
CCA 110. 

Ala.—Scott y. Cleveland First Nat. 
Bank, 178 Ala. 272, 59 S 303; Under- 
wood v. Underwood, 162 Ala. 553, 50 
S 305, 136 AmSR 61; Dennis v. Cur- 
rie,-1422A1a.563 G38 iS 802; Blackburn 
v. Huber Mfg. Co., 135 (Ala. 598, -33-S 
160; Hereford v. ‘Hereford, 134 Ala, 
321, 82 S 651; Leinkauff v. Tuskaloosa 
Sale, etc., Co., 105 Ala, 328, 16 S 891; 
Gardner v. Ingram, 82 Ala. Soo ee rs 
879: Lanier v. Russell, 74 Ala. 364; 
McDade v. McDade, 56 "Ala. 598. 

Ariz.—Zeckendorf v. Zeckendorf, 1 
Ariz. 401, 25 P 648; Fleury v. Jack- 
son, 1 Ariz. ae 25 P 669; Ruff v. 
Hand, 24 P 25 

pe steele: V. Scott, 104 Ark. 379, 
149 SW 341; Birmingham v. Rice, 90 
Ark. 306, 118 SW 1017; Claiborne v. 
Leonard, 88 Ark. 391, "114 SW bre 
Thornburgh v. Beakley, 102 SW 362; 
Cooper v. Ryan, 73 Ark. 37, 83 SW 
328; Spratlin v. Haller, 69 Ark. 281, 
62 SW 904; Johnson v. Godden, 18 SW 
2 Ferguson v. Doxey, 33 Ark. 663. 

Cal.—Moyer vy. De Witt, 166 Cal. 
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780, 135 P 1126; Sessions v. Southern 
Pacsi@o:,) 159. Cally 599; ld PE 9825 In 
re Brewer, 156 Cal. 89, 103 P 486; 
Dundas y. Lankershim School Dist., 
155. Cale 692) 202 P 925: Hellman. v. 
Longley, 154 Cal. 78, 97 P 17; Bell v. 
San Francisco Sav. Union, 153 Cal. 
64, 94 P 225; Matthai v. Kennedy, 
148 Cal. 699, 84 P 37; Litland v. Eber- 
hart, 83 P 455; Robinson v. Eberhart, 
148 Cal. 196, 83 P 452; Hatton v. Hat- 
ton, 136 Cal. 353, 68 P 1016; Moore v. 
Douglas, 132 Cal. 399, 64 P 705; Wil- 
liams v. Long, 130 Cal. 58, 62 P 264, 
80 AmSR 68; Peo. v. Jones, 7 Cal. 
Unrep. Cas, 64, 70 P 1063; Fitzgerald 
v. Fitzgerald, 4 Cal. Unrep. Cas. 664, 
36.P (947: Burr. yo Navarro, Milly Coy 
Auer Tnrepe Castas flee oor ae ooo 0 
Cook v. Suburban Realty Co., 20 Cal. 
A. 538, 129 P 801; Breidenbach v. M. 
McCormick Co., 20 Cal. A. 184, 128 P 
423; West v. Mears, 17 Cal. A. 718, 
121 P 700; Sheehan vy. Lapique, 15 
Cal. AL bnG, 2115 P9653" Bennett rv. 
Potter, (A.) 113 P 885; Sheakley v. 
Nelson, 13 Cal. A. 379, 109 P 891; 
Houghton Co. v. Kennedy, 8 Cal. A. 
777, 97 PB 905; Walbridge v. Cousins, 
2n@al, PAs 302, So)b Aber, Calkins, Ve 
Howard, 2 Cal. A. 233, 88 P 280; Cox 
v. Odell, 1 Cal. A. 682, $2 P 1086. 

Colo.—Denver County Ct. v. Eagle 
Rock Gold Min., ete., Co., 50 Colo. 
365, 115 P 706; Rudolph y. Rudolph, 
50. ‘Cole. 243, 114 PP. 977; Walton’ Vv. 
Canon, City, 39. Colo. 81,88 RP 860% 
Roseberry v. Valley Bldg., etc., As- 
soe:, 35 Colo. 132,183 P 637; Best’ v. 
Rocky Mountain Nat. Bank, 31 Colo. 
Dusing v. Nelson, 6 
Colo. S08 Freas v. Townsend, 1 Colo. 
86; Van Buskirk v. Balch, 19 Colo. A. 
292, 74 P 792; Hamill v. Clear Creek 
County. Bank, 7 Colo. Ay 472), 43° P 
903; Slattery v. Robinson, 7 Colo. A. 
22,42 P 179. 

Conn.—Chevalier v. Wakefield, 85 
Conn. 374, 82 A 973; Allin v. Cook, 1 
Root 54. 

Fla.—Eaton v. McCaskill, 53 Fla. 
518, 43 S 447; Hodges v. Moore, 46 
Fla. 598, 35 S 18; Hull v. Westcott, 
17 Fla. 280. 

Ga.—Perry v. Higgs, 6 Ga. 43. 

Ida.—Smith v. American Falls Ca- 
nal, ete), Co, 15 Ida. 89, 95 P0595 
Campbell v. Rexburg First Nat. Bank, 
13 Ida. 95, 88 P 639; Trull v. Modern 
Woodmen of America, 12 Ida. 318, 85 
P 1081, 10 AnnCas 53; Moe v. Harger, 
10 Ida. 194, 302, 77 P 645; Richardson 
v. Ruddy, 10 Ida. 151, 77 P 972; Car- 
tier v. Buck, 9 Ida. 571, 75 P 612; Mc- 
Crea v. McGrew, 9 Ida. 382, 75 P 67; 
Robson v. Colson, 9 Ida. 215, 72 P 
951; Marchand v. Ronaghan, 9 Ida. 
95, 72 P 7381; Penny v. Nez Perces 
County, 4 Ida. 642, 43 P 570; Balfour 
v. Eves, 4 Ida. 488, 42 P 508; Rosen- 
baum v. Small, 4 Ida. 423, 40 P 54. 

l11k.—Hill v. Chicago, 218 Tll. 178, 
75 NE 766; Disney v. Chicago, 183 
Tll. 439, 56 NE 170; Sholty v. McIn- 
tyre, 136 Ill. 33, 26 NE 655; James v. 
Dexter, 112 Ill. 489; Neeves v. War- 
ner, 160 Ill. A. 585; Schindler v. Ed- 
wards, 134 Ill. A. 687; Marder v. 
Campbell Printing Press, ete., Co., 76 
Ill. A. 431; Fleet v. Gilbert, 66 Ill. 
A. 678. 

Ind.—Vail v. Page, 175 Ind. 126, 93 
NE 705; Shedd v. American Maize 
Products Co., 175 Ind. 86, 93 NE 447; 
Atkinson v. Williams, 151 Ind. 431, 
51 NE 721; Holloran vy. Midland R. 
Co., 129 Ind. 274, 28 NE 549; Smythe 
v. Boswell, 117 Ind. 365, 20 NE 263; 
Joyce v. Dickey, 104 Ind. 183, 3 NE 
252; Day v. Huntington School City, 
78 Ind. 280; Louisville, etc., R. Co. v. 
Boland, 70 Ind. 595; Reed v. State, 66 
Ind. 70; Wheat v. Catterlin, 23 Ind. 
42; Lindley v. Darnall, 24 Ind. A. 
399, 56 NE 861. 

Iowa.—Young v., Rann, 111 Iowa 
253, 82 NW 785; Oppenheimer v. Barr, 
71 Iowa 525, 32 NW 499; Dickerman 
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will be disallowed or dismissed,?* unless appellant 
or plaintiff in error ean show some excuse which the 
court will deem a sufficient reason for relieving him 


v. Lubiens, 70 Iowa 345, 30 NW 610. 

Kan.—Ashmore v. American Surety 
Co., 79 Kan. 859, 99 P 1132; Mechan- 
ics’ Sav. Bank y. Harding, 65 Kan. 
655, 70 P 655; Glick vy. Lowe, 63 Kan. 
160, 65 P’ 231; Mitts v. ‘Smith, 60-P 
822; Byington v. Quinton, 45 Kan. 
188, 25 P 565; Struber v. Rohlfs, 36 
Kan. 202, 12 P 830; Dowell v. Car- 
ruthers, 26 Kan. 1720; Marietta v. 
Standard Oil Co., (A.) 57 P 47. 
also Buteher vy. Auld, 3 Kan. 217. 

Ky.—Collins v. Com., 155 Ky. 706, 
160 SW 252; Combs v. Combs, 144 Ky. 
389, 188 SW 629; Barnett v. Williams, 
141 Ky. 148, 132 SW 148; Lykins v. 
Steele, 76 SW 39, 25 KyL 536; Amer- 
ican Acc. Co. v. Reigest, 92 Ky. 142, 
17 SW 280, 13 KyL 442; Ditto v. 
Meade County Ct., 14 Bush 213; Dug- 
an v. Massey, 6 Bush. 81. 

La.—In re Louisiana Driving, ete., 
Club, 120 La. 268, 45 S 127; Selber v. 
Young, 109 La. 1080, 34S 95; Coudroy 
Va Pecot, ol War Ann. 495, 25 S 270; 
Mutual "Loan, ete., Assoc. v. First 
African Baptist Church, 48 La. Ann. 
1458, 21 S 24; Untereiner vy. Miller, 
29 La. Ann. 435; Deslonde v. State 
Nat. Bank, 27 La. Ann. 119. 

Me.—Webster Vv. Androscoggin 
County, 64 Me. 436. 

Md.—Riley v. New York, etc. R. 
Co., 90 Md. 53, 44 A 994; Plummer y. 
Wilson, 73 Md. 472, 21 A 322; Hopper 
v. Jones, 64 Md. 578, 4 A 273; Hen- 
derson v. Gibson, 19 Md. 234; Porter 
v. Timanus, 12 Md. 283; Wheeler v. 
Stone, 4 Gill 38. 

Mass.—Greeley v. Page, 156 Mass. 
47, 30 NI 176; Atty.-Gen. v. Barbour, 
121 Mass. 568. See Daly v. Foss, 209 
Mass. 470, 95 NE 899. 

Mich.—Perkins v. Perkins, 173 
Mich. 690, 140 NW 161; Riley v. De- 
troit United R. Co., 163 Mich, 327, 128 
NW 187; Bliss v. Caille Bros. Co., 158 
Mich. 212, 122 NW 543; Lum v. Fair- 
banks, 155 Mich. 238, 118 NW 578; 
Carney v. Baldwin, 95 Mich. 442, 54 
NW 1081; Borden v. Peoria M. &F 
Ins. Co., 14 Mich, 232. 

Miss.—Sowell v. Sowell, 101 Miss. 
623, 57 S 626; Turner v. Simmons, 
99 Miss. 28, 54 S 658; Reed v. Yazoo, 
ete., R. Co., 94 Miss. 639, 47 S 670 
(cross appeal); Beasley v. Cottrell, 94 
Miss. 253, 47 S eee Pm A v. Allen, 
85 Miss. 672, 38 S 3 

Mo.—Hartzfield v. great 207 Mo. 
236, 105 SW 599; Bird v. Thompson, 
96 Mo. 424, 7 sw 279; State v. Keuch- 
ler, 83 Mo. 193; Gill v. Scruggs, 79 
Mo. 187; Cissell’ v. Cissell, 77 Mo. 
371; Stavely v. Kunkel, 27 Mo. 422; 
Hinshaw v. Warren, 162 Mo. A. 289, 
144 SW 509; Giesing v. Schowengerdt, 
24 Mo. A. 554. 

Mont.—Wilson v. Norris, 43 Mont. 
454, 117 P 100; Reynolds v. Fitzpat- 
rick, 40 Mont. 593, 107 P 902; Kauf- 
man v Cooper, 38 Mont. 6, 98 P 504, 
11385; Hopkins v. Kitts, 37 Mont. 26, 
94 P 201; Powell v. May, 29 Mont. 
Ce Reel 22 80; Schatzlein Paint Co. v. 
Passmore, 26 Mont. 500, 68 P 1113; 
Richter v. Hagle Life Assoc., 24 Mont. 
346, 61 P 878; Ramsey v. Burns, 24 


See 


Mont. 234, 61 P 129; Gallagher v. 

Cornelius, 23 Mont. 27, 57 P 447; 

oan v. Howell, 20 Mont. 42, 49 
oO 


Nebr.—Stewart v. Raper, 85 Nebr. 
816, 124 NW 472; Chicago, ete, R. 
Co. v. Sporer, 72 Nebr. 372, 100 NW 
813; Jones v. Piggott, 68 Nebr. 140, 
93 NW 1000; Clark v. McDowell, 58 
Nebr. 593, 79 NW 158; Dixon Nat. 
Bank v. Omaha Nat. Bank, 54 Nebr. 
796, 75 NW 55; Stull-v. Cass County, 
51 Nebr. 760, 71 NW 777; Renard v. 


Thomas, 50 "Nebr. 398, 69 NW 932; 
Omaha L. & T. Co. v. Ayer, 38 Nebr. 
891, ET NW 567. 


Ne -v.—Paroni v. Simonsen, 34 Nev. 
26, 115 P 415; Luke v. Coffee, 31 Nev. 
165, aKa bed 22 555; Twaddle " ‘Winters, 
29 Nev. 88, 85 Pp 280, 89 P 289; Can- 
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from the consequenees of his failure to comply with 
Or, where the statute requires an appeal 
or proceeding in error to be taken within a certain 
time to obtain a review of a particular question or 
of a particular order, such question or order can- 
not be considered when the appeal or proceeding in 
error is not taken within the time prescribed, al- 
though as to other questions 1t may be in time.®° 
Where no jurisdiction is acquired because the ap- 
peal is not taken or perfected in time, neither the 


the law.?9 


dler v. Washoe Lake Reservoir, etc., 
Cor 28 UNev.21b 1 80) Bible AnnCas 
946, 28 Nev. 429, 82 P 458; Reinhart 
Vv: Company D First Brigade INN Gs 
23 Nev. 369, 47 P 979; Solomon’ y. 
Fuller, 13 Nev. 276. 

N. J.—White v. White, 61 N. J. Hq. 
629, 47 A 628; Newark Plank Road, 
ete.; |Co.. v. Himer, 9 ON. J: Hig. 78:7 

N. Y.—De Freese v. Troy, 101 Ny Y. 
608 mem [dism app 34 Hun 580]; 
Wialteyve Vian” Allens 122 oN aya 360% 
Hamilton v. Mendham, 149 App. Div. 
907, 1838 NYS 977; Goetz v. Metropoli- 
tan St. R. Co., 54 App. Div. 365, 66 
NYS 666; Witherhead vy. Allen, 28 
Barb. 661; Rosenchein v. Friedman, 
132 NYS 769; Hubbard v. Copcutt, 9 
AbbPrNS 289; Wells v. Danforth, 7 
HowPr 197; Haight v. Rodgers, 1 
HowPr 155; Hogan v. Brophy, 2 Code 
Rep 77; Bay v. Van Rensselaer, 1 
Paige 423. 

N. C.—Tucker v. 
Assoc.,, 112 N. iC 
Brantley, #v. .Jordans 90, Ny 'C.. -255 
Brown v. Williams, 83 N. C. 684. 

N. D.—Stierlen'v. Stierlen, 8 N. D. 
297, 78 NW 990. 

Oh.—Hixon v. Vail, 85 Oh. St. 325, 


Inter-States Life 
[96.8 el SH bees 


97 NM 981; King v. Penn, 43 Oh. St. | 


57, 1 NE 84; Sibley v. Condensed Lu- 
bricating Oil Co., 6 Oh. Dec. (Reprint) 
339, 12 CincLBul 308. 

Okl.—May v. Roberts, 40 Okl. 659, 
140 P 399; Muskogee Electric Tract. 
Co. v. Howenstine, 40 Okl. 543, 138 P 
381, 139 P 524; Malloy v. Johnson, 40 
Okl. 454, 139 P 310; Wilhoit v. Has- 
well, 40 '@k1. 387,138 PB 794 In ore 
Herod, * 40 °-OR). «313; 4387.'P. 1174; 
Spaulding Mfg. Co. v. Buckholtz, 40 
Oki, 54,1359" 1052" ‘Clinton; etes. R- 
Conv; Dean, 40 Okl. Lip 135 P 1067; 
Durant v. Munford, 38 Okl. 552, 134 
P 50; State’ Sav. Bank v. Bedden, 38 
Okl. 444, 1384 P 20; Gaskin v. Sim- 
mons-Burk Clothing Co., 38 Okl. 228, 


1382 P 821; Honley v. Holdenville 
First Nat: Bank, 35 Okl. 649, 130 P 
945; Thorne v. Harris, 35 Okl. 645, 


130 P 906; Powell v. Johnson-Larimer 
Dry Goods Co., 35 Okl. 644, 130 P 945; 
Watkins v. Barnwell, 35 Okl. 205, 128 
Pd realy ave Davis, S2mMOKL 1296; 
122 P 157; Ray v. Wade, 81 Okl. 616, 
122 P 169; Fairbanks-Morse v. Thur- 
mond, 31 Okl. 612, 122 P 167; Smith v. 
Hildred, 31 Okl.' 352, 121 P 195;-Manes 
v. Hoss, 28 Okl. 489, 114 P 698; Tish- 
omingo Hlectric Light, ete, Co. v. 
Harris, 28 Okl. 10, 113 P 713; Palmer- 
Gregory Chiropractic College v. Hart, 
.26 Okl. 855, 110 P1725; Bellamy v. 
Washita Valley Tel. Co., 25 Okl. 792, 
108 P 389; Chouteau v. Chouteau, 25 
Okl. 426, 106 P 854; Sumner vy. Sher- 
wood,,25 Okl. 70, 105 P 642; John v. 
Paullin, 24 Okl. 636, 104 P 365 [reh 
den 24 Okl. 642, 106 P 838]; Kiowa 
County School Dist. No. 39 v. Fisher, 
23 Okl. 9, 99 P 646; Hobart First Nat. 
Bank v. Spink, 21 Okl. 468, 97 P 1019; 
Hebeison v. Hatchell, 17 Okl. 260, 87 
,P 643; Vandervoort v. Pawnee Coun- 
ty; 8 Ok1. 227, 57 P 167; Hoffman y. 
Pawnee County, 8 Okl. 225, 57 P 167; 
Cox Ve herr 6) Ole 581, 529P Mass: 
Keokuk Falls Impr. Co. y. Beale, 4 
OL 12 ale Pe asa. 

Pai—Weil. v. Frauenthal, 103 Pa. 
317; Pennsylvania Cent. Ins. Co. v. 
Gaus, 91 Pa. 103; Farrel v. Scranton 
R. Co., 27 Pa. Super. 127. See also 
Camp v. Welles, 11 Pa. 206. 

R. JI.—Allen v. Russell, 33 R. I. 
422, 82 A 129 (exceptions); Kenyon 
v. West Greenwich Probate Ct., 17 R. 
IY 652, 24 A149, 


APPEAL AND ERROR 


S. C.—Foot v. Williams, 18 S. C. 
601; Kibler v. MelIlwain, 12 SCH DoF 
Weatherly v. Jackson, 3 S. C. 228. 

S. D.—Underwooad v. Wakefield, 27 
SSD. 397, 131 NW 399. 

Tenn. — Douglass v. Neguelona, 88 
Tenn. 769, 14 SW 283; Hardin v. Wat- 
son, 85 Tenn. 593, 4.SW 37; Dale v. 
Heffner, 4 Baxt. 217. See Jones v. 
Ducktown Sulphur, etc., Co., 109 Tenn. 
375, 71 SW 821. 

Tex.—Baumberger v. Allen, 10i 
Tex. 352, 107 SW 526; Schleicher v. 
Runge, 90 Tex. 456, 39 SW 279; In- 
ternational, ete, R. Co. v. State, 75 
Tex. 356, 12°SW 685; Thompson v. 
Rice, 49 Tex. 769; Stoner v. Spencer, 
32. Tex. 653°= Dias’ vaioMunos,.1lieTex 
518; Moore v. Cobe, (Civ. A.) 156 SW 
1142; Hill v. Peeler, (Civ. A.) 105 
SW 1005. 

Utah.—Anderson v. Halthusen Mer- 
cantile -Co., 30 Utah 31, 83 P 560; 
Blyth, ete., Co. v Swenson, 15 Utah 
345, 49 P 1027; Ryan, etc., Cattle Co. 
v. Murdock; "8" Utah: 497, 9332 P1365 

Hanks v. Matthews, 8 Utah 181, 30 P 
op Repac one v. Simons, 3 Utah 230, 5 

Vt.—Greene v. McDonald, 2 Nt. 
258, 47 A 779; Gove v. Dyke, 14 Vt. 561. 

Va.—Thompson v. Carpenter, 88 Va. 
702, 14 SH 181; Jordan vy. Cunning- 


ham, 85 Va. 418, 7 SE 540. 
Wash.—S . State Bd. of Ex- 
aminers, 62 Wash. 59, 112 P 1106; 


Wenatchee First Nat. Bank v. Fow- 
ler, 51 Wash. 638, 99 P 1034; In ré 
Lamona,: 29 Wash. 394, 69 P 1093; 
Donison vy. Spokane, 27 Wash. 317, 
67° P5613 Hibbard v. De Lanty, 20 
Wash. 539, 56 P 34; Seattle, ete, R 


Co. v. Simpson, 19 Wash. 628, 54 P| 


BY MER v. Ross, 2 Wash. 327, 26 

W. Va.—Grinnan vy. Edwards, 5 W. 
iViaientetet 

Wis.—Munk vy. Anderson, 94 Wis. 
27, 68 NW 407; Jarvis v. Hamilton, 
Ot WAS eouks Williams v. Field, 2 Wis. 
421, 60 AmD 426. 

Wyo.—lIven v. Jessup, 20 Wyo. 90, 
121 P 1001. 

, Can.—Wheeler v. Gibbs, 3 Can. S. 
Caweiidin es 

B. C.—Reinhard v. McClusky, 5 B. 
f Tollemache v. Hobson, 5 B. 
C223: See Haley v. McLaren, 7 
B. C. 184 (time of application to ex- 
tend time). 

N. B.—Harrison vy. Northern, etc., 
R. Co., 29 N. B. 560 (failure to serve 
statutory notice). 

Ont.—Heise v. Shanks, 1 Ont. L. 
48; Owen v. Sprung, 28 Ont. 607; 
Kirby v. Pelee, 7 OntWR 864; Brown 
v. McGregor, 1 OntWR 398 (condi- 
tions imposed). 

And see other cases supra § 1032. 

See also infra XIII in 4 C. J. 

[a] Writ of error abated.—Cheva- 
lier v. Wakefield, 85°Conn. 374, 82 A 
973 

[b] In Connecticut the fact that 
plaintiff's appeal from an order deny- 
ing a motion to set aside a verdict 
because it was contrary to the eyi- 
dence was not taken within six days 
after the entry of judgment on the 
verdict, as required by Gen. St. 
(1902) § 805, is held at most a defect 
in ihe process of appeal, which is not 
jurisdictional, and it does not render 
the appeal ineffectual. Sackett — v. 
Carroll, 80 Conn. 374, 68 A 442. 

29. Mo.—Wall v. Continental Cas- 
pay Co., 111 Mo. A. 504, 86 SW 491. 

N. Y.— Goetz Vv. Metropolitan St: Rk: 
Co., 54 App. Div. 365, 66 NYS 666. 


OC a al 
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regularity of the proceedings *! nor the jurisdiction 
of the lower court *? can be inquired into. 
some jurisdictions, if the appellant, after appeal- 
ing, fails to prosecute his appeal within the time 
preseribed by law, the judgment may be affirmed.** 
If an appeal embracing two or more orders is in- 
effective as to one of them because taken too late, 
it will be dismissed as to that one, but held effective 
as to the others; 
order in the cause is ineffective and such order, be- 


But in 


but, where the appeal from one 


R. IL—Turner v. Turner, 82 A 2. 

Wash.—Wenatchee First Nat. Bank 
v. Fowler, 51: Wash. 638, 99 P 1034. 

Wis.—In re O’Hara, 127 Wis. 258, 
106 NW 848. 

And see Anderson v. Waco State 
Bank, (Tex. Civ..A.) 47 SW 552. 

See supra § 1073; infra § 1086. 

[a] Delay in docketing record.—In 
the supreme court of the United 
States, where the record on appeal is 
deposited with the clerk of the court 
within thirty days, the appeal will 
not be dismissed because the record 
was not docketed until after thirty 
days, for the reason that the counsel 
who originally forwarded the record 
were not attorneys of the federal su- 
preme court, and hence not qualified 
to enter their appearance, where no 
motion to docket and dismiss under 
Rule No. 9 was made. Southern Pine 
Lumber Co. v. Ward, 208 U. S. 126, 
28 SCt 239, 52 L. ed. 420. See also 
Blackburn vy. Morrison, 29 Okl. 510, 
118 P 402, AnnCasi1913A 5238. 

[b] In Massachusetts, where the 
circumstances attending the entry in 
the supreme judicial court of excep- 
tions are not disclosed, a motion *to 
dismiss the exceptions because not 
entered until October, although al- 
lowed August 15, cannot be granted. 
Daw v. Lally, 213 Mass. 578, 100 NE 
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30. Ala.—Hodnett vy. Blankenship, 
151 Ala. 213, 44 S376. 

Cal.—In re College Hill Land As- 
soc., 157 Cal. 596, 108 P 681; Long v. 
Cramer Meat, ete., Co., 155 Cal. 402, 
LOL Pr2ors In re Keithley, 134 Cal. 9, 
66. Po 5 Mcore vy. Douglas, 132 Cal. 
399, 64 P 705; Mogk v. Peterson, 75 
Cal. 496, 17 P "446; Layne v. Johnson, 
19 Cal. ’A. 95, 124 P 860. 

Fla.—Mitchell v. Mason, 61 Fla. 692, 
Soe Seas 


3 SB 330. 

Ida.—Haas v. Teters, 19 Ida. 182, 
113 P 96; Walker v. Elmore County, 
16 Ida. 696, 102 P 389. 

Wash.—Loveday v. Parker, 50 
Wash. 260, 97 P 62. 

See supra §§ 1036, 1054. 

[a] Law of case on appeal from 
subsequent judgment. — Young. v. 
Rose, 80 Ark. 513, 98 SW 370. 

[b] That an order cannot be re- 
viewed on appeal because the notice 
of appeal was not given in time does 
not operate to dismiss the appeal as 
to other orders which are reviewable 
because the appeal was taken in time. 
uO NESEY, v. Parker, 50 Wash. 260, 97 

‘{c] When a statute limits the time 
for taking an appeal from an order 
discharging an attachment, (1) to be 
taken in order to preserve the attach- 
ment lien, attachment plaintiff: loses 
all rights under the attachment by 
not appealing in time. Conkling vy. 
Young, 141 Iowa 676, 120 NW 358. 
(2) And the rule applies to attach- 
ment by garnishment. Conkling v. 
Young, supra. (3) But it does not 
affect: the right of appeal for other 
purposes. Munn y. Shannon, 86 Iowa 
363, 538 NW 263. See also Farwell vy. 
Tiffany, 82 Iowa 405, 48 NW 723. 

31. Pottsville Bank v. Cake, 12 Pa. 
Super. 61. 

Cissell v. Cissell, 17 Mo. 371. 

83. Long v. Hawkins, 178 Mo. 103, 
77 SW 77; Haeussler v. McBride, 46 
Mo. 25; Louisiana-Rio Grande Canal 
Co. v. Quinn, (Tex. Civ. A.) 160 SW 
151. - See infra XVII in 4-C. J. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ing still in foree, concludes the subject matter of 
a later order, such later order must be affirmed, al- 
though properly appealed from.** 

[§ 1075] b. Plea or Motion. According to the 
English practice, which has been followed in some 
eases in this country, defendant in error must avail 
himself of the defense of the statute of limitations 
by plea, and cannot take advantage of it by motion; 
nor can the court judicially take notice of it, as 
the limitation of time is not an objection to the 
jurisdiction of the court.°° And in some jurisdic- 
tions the statute of limitations must be pleaded in 
the appellate court in the case of an appeal.*® The 
general rule, however, now is that the proper meth- 
od of making use of this defense, either in the case 
of a writ of error or of an appeal, is by motion,®” or 
by either plea or motion, or by both,®* and in ju- 
risdictions where the failure to take an appeal or 
proceeding in error within the prescribed time is 
regarded as jurisdictional, it is held that neither 
plea nor motion is necessary; but that, when such 
failure appears upon the face of the record, the ap- 
pellate court will of its own motion dismiss the ap- 
330143 NW 1038 (holding that, where 


an order continuing an injunction 
pendente lite and relieving plaintiff 


589. 
39. 


APPEAL AND ERROR 


Hoefer v. Milwaukee, 155 Wis.]78 Ind. 280; Buntin v. Hooper, 59 Ind.] McMahon v. Myers, 
See also Combs v. Combs, 144 
Ky. 389, 138 SW 629. 

U. S§.—Edmonson _v. 
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peal or proceeding in error:.*° 

A general motion, going to the entire appeal, to 
dismiss an appeal from a judgment and trom an 
order refusing to vacate the judgment because the 
appeal was not taken in time will be refused where 
the appeal from the order was in time.*° 

[§ 1076] c. Who May Raise Objection. Where 
the heirs of a deceased party to a suit to recover 
real estate are brought before the court of appeals 
as parties appellee, they can interpose the plea of 
limitations for failure to take the appeal within 
the time prescribed by statute or move to dismiss 
the appeal on that ground.*+ 

[§ 1077] d. Extension of Time and Relief in Case © 
of Failure to Proceed in Time—(1) Judicial Au- 
thority in Absence of Statute. The general rule is 
that the time prescribed by statute for taking or 
perfecting an appeal or proceeding in error is ju- 
risdictional, and that it cannot be extended, nor re- 
hef granted in case of a failure to proceed in time, 
either by the appellate court or a judge thereof,* 
or by the lower court,*? unless such extension or re- 


112 NYS 1028; 
Peo. v. Eldridge, 7 HowPr 108; Enos 
v. eee 5 HowPr 361. 


Bloom- D.—Stierlen yv. Stierlen, 8 N. D: 


from paying an assessment as a con- 
dition to the maintenance of the ac- 
tion was not appealed from in time, 
if was a bar to a review of a subse- 
quent order denying defendant’s mo- 
tion to dismiss because plaintiff had 
not paid the assessment). 

25 35. Conn.—Allin y, Cook, 1 Root 


ot. 

Ill.—Peterson v. Manhattan L. Ins. 
- €o., 244 Tll. 329, 91 NE 466, 18 Ann 
Cas 96 [overr International Bank v. 
Jenkins, 104 Ill. 143]; Hauger v. 
Gage, 168 Ill. 365, 48 NE 142; Burnap 
v. Wight, 14 Ill. 303; Karolinsky v. 
Chicago, 163 Ill. A. 33; Mallory v. 
Prailormy,. 6160) 011.) eAg, 407, Contra 
Schindler v. Edwards, 134 Ill. A. 
637. 

Mass.—Hager v. Com., 4 Mass. 182. 

N. Y.—Acker v. Ledyard, 1 Den. 
677; Fleet v. Youngs, 11 Wend. 522. 

Eng.—Street v. Hopkinson, Cas. t. 


Hardw. 345, 95 Reprint 223; Higgs v. 
Evans, Str. 837, 93 Reprint 884. 

See also Brooks v. Norris, 11 How. 
(U. S.) 204, 13 L. ed. 665. 

36. Hart v. Farchau, 83 Conn. 316, 
76 A 292; Sackett v. Carroll, 80 Conn. 
374, 68 A 442; Riley v. Reed, 13 Bush 
(Ky.) 411 (under a statute by motion 
the facts barring the appeal appear of 
record, otherwise by plea in verified 
answer); Farmer v. Allen, 85 Miss. 
672, 38 Sj 38; Hendricks vy. Pugh, 57 
Miss. 157. 

Sy. SA S)—Brooks sy. Norris; 4 
How. 204, 13 L. ed. 665. 

Cal.—Fairchild v. Daten, 38 Cal. 
286. 

Colo.—Haley v. Elliott, 20 Colo. 199, 
37 P 27 (writ of error). 

Conn.—Orcutt’s App., 61 Conn. 378, 
24 A 276. 

Fla.—Crippen v. Livingston, 12 Fla. 
$38. 

Ind.—Day vy. Huntington, 78 Ind. 
280: Buntin v. Hooper, 59 Ind. 589. 

Kan.—Morell v. Massa, 1 Kan. 224. 

Mich.—Teller v. Willis, 12 Mich. 
268 

Mont.—Nelson v. Donovan, 14 Mont. 
TS op EB. 22. 

Nebr.—Patterson v. Woodland, 28 
Nebr. 250, 44 NW 112. 

Oh —Cleveland, etc., R. Co. v. Wick, 
35 Oh. St. 247. 

Tex.—Shelley v. Southwick, 31 Tex. 
125: Williams v. Craig, 10 Tex. 437. 

Wis.—Telford v. Ashland, 100 Wis. 
238, 75 NW 1006. 

See Gersmari v. Levy, 57 Misc. 156, 
108 NYS 1107 [app dism 58 Misc. 174, 
108 NYS 1107]. 

And see cases infra § 1086 

38. Day v. Huntington School City, 


shire, 7 Wall. 306, 19 L. ed. 91. 
sia ger pio v. Ware, 34 Ala. 
Colo.—Haley v. Elliott, 20 Colo. 199, 
37 P 27; Slattery v. Robinson, 7 Coio. 
AS 22542 P 1793 
tll.—In case of appeal. Marder v. 
Campbell Printing Press, etc., Co., 76 
Ill. A. 431. Contra in case of writ 
be error see supra this section note 


Ind.— Vail v. Page, 175 Ind. 126, 93 


NE 705. 

Pat Lense v. Miller, 29 La. 
Ann. 43 

Ma al aeAtey Cen! v. Barbour, 121 
Mass. 568 

Mont.—Gallagher v. Cornelius, 23 


Mont. 27, 57 P 447. 

Tex.—Schleicher v. Runge, 90 Tex. 
456, 39 SW 279. 

40. In re Lamona, 29 Wash. 394, 
69 P1098: 

41. Combs v. Combs, 144 Ky. 389, 
138 SW 629. 

42. U. S.—Old Nick Williams Co. 
Vv; Ul See2i5 US. 5415 30'SCt 221, 54 
L. ed. 318; Credit Co. v. Arkansas 
Cent. Ra Co: 1238) Ue St 258 IIS ee LOT, 
32 L. ed. 448; Threadgill v. Platt, 71 
Fed. 1. 

Ala.—Gardner v. Ingram, 82 Ala. 
SOR 4 SSCL 

Cal.—Land v. Johnston, 156 Cal. 
253, 104 P 449; Williams v. Long, 130 
Cal. 58, 62 P 264, 80 AmSR 68; Dool- 
ing v. Moore, 20 Cal. 141. 

Ida.—Moe v. Harger, 10 Ida. 302, 77 
P 645; Moe v. Harger, 10 Ida. 194, 77 
P 645. 

Ind.—Brown v. Brown, 168 Ind. 654, 
80 NE 535; Hurst v. Hawkins, 39 Ind. 
A. 467, 79 NE 216, 80 NE 42 

Kan_—Morrell v. Massa, 1 ‘Kan. 224; 
Strong v. Arkansas First Nat. Bank, 
6 Kan. A. 7538, 50: RP 952: 

é isia , ete, Co. v. Mil- 
ler, 114 La. 59, 38 S 19. See Beaird 
v. Russ, 34 La. Ann. 315. 

Minn.—Burns y. Phinney, 53 Minn. 
431, 55 NW 540. 

Miss.—Butler v. Craig, 27 Miss. 628, 
61 AmD 527. 


Mo.—Randolph v. Mauck, 78 Mo. 
468. 
Nebr.—Fitzgerald v. Brandt, 36 


Nebr. 683, 54 NW 992. 

N. Y.—Terwilliger v. Browning, 207 
N. Y. 479, 101 NE 463; Hamilton v. 
Mendham, 149 App. Div. 907, 133 NYS 
OT Bulkley v. Whiting Mfg. Co., 136 
JAD DEe Dive AiO al 2/1 FINDS 9159" = alli: 
New York, 79 App. Div. 102, 79 NYS 
979 [mod on other grounds 176 N. Y. 
293, 68 NE 363]; Louis Levien Cut 
Glass Co. vy. Hinsberger, 144 NYS 741; 


= 


297, 78 NW 990. 

GOkl.—John v. Paullin, 24 Okl. 642, 
106 P 838. 

Pa.—Dunmore Borough School Dist. 
No. 2 v. Wahlers, 28 Pa. Super. 39. 

S. D.—King v. Heib, 29 S. D. 218, 
136 NW 106; National Surety Co. v. 
rae Dit Sh 1D). 515, 181 NW 864. 

is. 
27, 68 NW 407; Herrick v. Racine 
Warehouse, ete., Co., 43 Wis. 93; Van 
Steenwyck v. Miller, 18 Wis. 320. 

Can.—Thresher Co. v. McNab, 42 
Can. S. C. 694; Canadian Mut. Loan, 
urety KOLO ie, Lee, 34 Can. 8. °C: 224: 
Toronto News Printing Co. v. Macrae, 
26\Can. (Si C1695. 

B. C.—Noble Five Cons. Min., etce., 
Co: v. ast Chance Mini Co.) 9)Bi @ 
514; Belcher v. McDonald, 9 B. C. 377. 

N. B.—Harrison v. Northern, etc., 
RV Con 29 NSB 605 


L. 622, 14 OntWR 948, 16 AnnCas 
476; Owen v. Sprung, 28 Ont. one 

See Evans v. St. Louis, ete., R. Co., 
76 Ark. 266, 88 SW 994. 

43. U. S—Judson v. Courier Co., 
25 Fed. 705; Benjamin v. Hart, 3 FE. 
Cas. No. 1,302; 4 Ben. 454; Walsh v. 
U. S., 23 Ct..Cl. 1. See also Credit 


Co. v. Arkansas Cent. R. Co., 128 U. 
S. 258, 9 SCt 107, 32 L. ed. 448. 


Colo.—Walton v. Canon City, 39 
Colo. 81, 88 P 860. 
Fla.—Whitaker vy. Sparkman, 30 


Fla. 347, 11 S 542. 

Ill.— Lassers Vv. North-German 
Lloyd Steamship Co., 244 Ill. 570, 9L 
NE 676 (municipal court); Hill v. 
Chicago, 218 Ill. 178, 75 NE 766; Fleet 
v. Gilbert, 66 Ill. A. 678; McGowan v. 
Duff, 44 Tll. A. 57. 

Kan.—Zinkeisen v. Lewis, 71 Kan. 
837, 80 PB 44, 83 P 28. 

Ky .—Cunningham v. Cunningham, 
49 SW 794, 20 Kyl 1537; Louisville 
v. Muldoon, 43 SW 867, 19 KyL 1386; 
Louisville American Ace. Co. v. Rei— 
gest, 92 Ky. 142, 17 SW 280, 13 KyL 
442; Wright v. Woolfolk, 14 Bush 
308; Bowling Green vy. Elrod, 14 Bush 
216; Marcum v. Sewell, 4 KyL 898; 
Broseke v. Carton, 3 KyL 687. 

La.—New Orleans v. Adams, 28 La. 
Ann. 15; State v. Judge New Orleans 
Mifth Dist. (Ct sliviantAmne: 728. 

Mass. yer, 178 Mass. 393, 
59 NE 1023; Parker v. Snow, 143 
Mass. 423, 9 NE 808; Atty.-Gen. v. 
Barbour, 121 Mass. 568; Gardner v. 
Dudley, 12 Gray 430. 

Minn.—Burns y. Phinney, 53 Minn. 
431, 55 NW 540. See also Carli v. 
Jackman, 9 Minn. 249. 

Mo.—State v. Lewis, 71 Mo. 170; 
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lief is authorized by statute,*4 or the time is regu- 
lated by a valid rule of court.*° Exceptions to the 
general rule in some jurisdictions will be shown in 


subsequent sections.*® 


An extension of time cannot be made indireetly 
by repeating the judgment, order, or decree,*7 by an 
amendment or modification not changing its legal 
effect,*® by a motion to vacate the same,*® by vacat- 
ing and reéntering or refiling it as of a more recent 
date,5° by antedating the order of allowance,°? by 
extending the time, as authorized by statute, for 
filing the bond on appeal,®>? by approval of a bond 
reciting an appeal,°* or by a nune pro tune entry 
of appeal or allowance thereof ;°* and, when the de- 


ee v. Phoenix Ins. Co., 49 Mo. 

N. Y.—Wait v. Van Allen, 22 N. Y. 
319; Humphrey vy. Chamberlain, 11 
N. Y. 274; Waldo v. Schmidt, 139 App. 
Div. 589, 124 NYS 189 [aff 200 N. Y. 
199, 98 NE 477]; Hall v. Brown, 139 
App. Div. 388, 124 NYS 52; De Freest 
v. Troy, 34 Hun 580; Lavelle v. Skelly, 
24 Hun 642 [rev on other grounds 90 
N. ¥. 546, 16 NYWklyDig 41]; Whit- 
ney v. Townsend, 7 Hun 233; Renouil 
v. Harris, 4 N. Y. Super. 641, 646, 2 
CodeRep 71; Sherwood v. Pratt, 11 
AbbPrNS 115; Fry v. Bennett, 7 Abb 
Pr 352, 16 HowPr 385 [aff 26 HowPr 
599]; De la Figaniere v. Jackson, 2 
AbbPr 286, 4 EH. D. Smith 477; Salls 
v. Butler, 27 HowPr 133 [reviewing 
and disappr Toll v. Thomas, 18 How 
Pr 324]; Hasse v. New York Cent. R. 
Co., 14 HowPr 430; Crittenden v. Ad- 
ams, 5 HowPr 310; Lindsley v. Almy, 
CodeRepNS 139; Traver v. Silvernail, 
2 CodeRep 96; Westcott v. Platt, 1 
CodeRep 100; Moot v. Parkhurst, 2 
Hill 372; Barclay v. Brown, 7 Paige 
245. But compare Spindler v. Gib- 
son, 72 App. Div. 150, 76 NYS 410 
(special term may permit service af- 
ter time has elapsed, even though 
laches exist). 

N. C.—Pipkin v. McArtan, 122 N. C. 
194, 29 SE 334. 

Okl. —Ray v. Wade, 31 Okl. 616, 12 
P 169; Pioneer Tel., etc., Co. v. Snel 
sea, 23 Okl. 720, 102 P 83; Herring v. 
Wiggins, 7 Okl. 312, 54 P 483. 

Pa.—Schrenkeisen v. Kisbaugh, 162 
Pa. 45, 29 A 28 

S. CDavis 4 “Vaughan, WSaCr842% 

Utah.—Jones v. Evans, 39 Utah 291, 
116 P 333; Brough v. Mighell, 6 Utah 
Line .6l8. 

Wash.—State v. Seaton, 26 Wash. 
305, 66 P 397 

CGan,—Barrett v. Klondyke, 33 Can. 
S. C. 667; Toronto News Printing Co. 
v. Macrae, 26) Cams SaCnegbs 

[facd) As remark, “You will now have 
one week in which to perfect your 
appeal,” made by the judge to counsel 
for appellants, was merely an expres- 
sion of opinion that, by law, one week 
was left in which to take an appeal. 
ney sy v. Wright, 75 Conn. 641, 55 A 


44. See infra § 1078. 

45. Smith v. Smith, 1 Paige (N. 
Y.) 391. See also Stone v. Morgan, 
10 Paige (N. Y.) 615; Caldwell v. Al- 
bany, 9 Paige (N. Y.) S02 Townsend 
Vv. Townsend, 2 Paige (N. Y.) 413 

46. Delay occasioned by: Court or 
official see infra § 1079. Fraud, acci- 
dent, mistake, ete. see infra § 1081. 
Negligence or default of counsel see 
infra § 1082. 

47. Guyer v. Wilson, 139 Ill. 392, 
ae 738; Carli v. Jackman, 9 Minn. 
24 

48. Hall v. Brown, 139 App. Div. 
888, 124 NYS 52. 

49. U.S. v. Maryland Fidelity, etc., 
Co., 155 Fed. 117, 83 CCA: 577. 

50. Weed v. Lyon, Walk. (Mich.) 
77; Mount v. Van Ness, 34 N. J. Eq. 
523; Humphrey v. Chamberlain, 11 iN. 
Ye 274; Whitney v. Townsend, 7 Hun 
(N. Y.) 233 [app dism 67 N. Y. 40]; 
Cotes v. Smith, 29 HowPr (N. Y.) 326 
[aff 31 HowPr 146]; Monroe Bank v. 


Leila 11 Paige (N. Y.) 529, 43 AmD | granted by the lower court had not 
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cision on a motion is appealable, the time is not 
extended by a renewal of the motion.*° 
Amendments of proceedings for taking appeal or 


proceedings in error cannot be allowed so as to 


[§ 1078] 


768; Townsend 
CN tay Oe “4 So Compare Church v. 
Rhodes, 6 HowPr (N. Y.) 281. 

51. Wait v. Van Allen, 22) N: %Y: 
319. And see infra § 1122. 

52. Snow v. Dyer, 178 Mass. 393, 
59 NE 1023 (holding that the twenty- 
four hours allowed, after the rendi- 
tion of judgment, for taking an ap- 
peal from the district court to the 
superior court, under St. [1893] ¢ 396 
§ 24, cannot be extended by the court 
under § 25, requiring the filing of a 
bond on such appeals, but allowing 
the court to extend the time for fil- 
ing the same). 

53. Fleet v. Gilbert, 66 Ill. A. 678. 

54, U. S—Credit Co. v. Arkansas 
Cent. 4R. ‘Coz £28 Us_S. 258; 98 SCt 107, 
32 L. ed. 448. 

1I1].—Lindauer v. Pease, 192 Ill. 456, 
61 NE 454. 

Ky.—Cunningham y. Cunningham, 
49 SW 794, 20 KyL 1537. 

N. Y.—Guarantee Trust, ete, Co..v; 
Philadelphia, ete, R. Co. 1160 INE 
1, 54 NE 575; Matter of New York, 
119 App. Div. 74, 103 NYS 911. 

Tex.—Morse v. State, 39 Tex. Cr. 
566, 47 SW 645, 50 SW 342 

See also infra § 1122. 

Neeod Kittredge v. Stevens, 23 Cal. 

56. Elrod v. Smith, 130 Ala. 212, 
30 S 420; Brown v. Brown, 168 Ind. 
654, 80 NE 535; Hurst v. Hawkins, 39 
Ind. A. 467, 79 NE 216, 80 NE 42; 
Lavalle v. Skelly, 90 N. Y. 546; Waldo 
v. Schmidt, 139 App. Div. 589, 124 
NYS 189. 

[a] Of notice of appeal.—Lavalle 

v. Skelly, 90 N. Y. 546; Byrant v. Bry- 
ant, 4 AbbPrNS (N. Y.) 138. 
-[b] eave to file an amended cer- 
tificate of appeal will not extend to 
the right of enlarging the appeal, so 
as to defeat the statute limiting the 
time within which appeals must be 
taken. Elrod v. Smith, 130 Ala. 212, 
30 S 420. 

[c] An amended statement nam- 
ing, as appellees, other parties, who 
have become parties to the proceed- 
ings below by filing their claims, can- 
not be filed after the time for taking 
an appeal has expired. Smith v. 
Craft, 58 SW 500, 22 KyL 643. 

57. Colo.—Wellmuth vy. Rogers, 25 
Colo.A,,. 386, 7138 “P69; -<Grove sve 
Foutch, 6 Colo. A. 357, 40 P 852 (un- 
der Mills Annot. St. [1891] § 1086, 
the county court may at any time 
within the prescribed period, upon 
good cause shown, extend the time 
for appealing). 

Conn.—Forbes v. Orange, 84 Conn. 
577, 80 A 710; General Hospital Soc. 
v. New Haven Rendering Co., 79 Conn. 
581, 65 A 1065, 9 AnnCas 168; New 
York, ete., R. Co. v. lily, 79 Conn. 526; 
65 A 965; Burke v. Wright, 75 Conn. 
641, 55 A 14 (where, however, it was 
held that certain action of the court 
did not amount to an extension). See 
Sparrow v. Bromage, 83 Conn. 27, 74 
ae ae 27 LRANS 209, 19 ‘AnnCas 
7 

Ill.—Lassers Vv. North-German 
Lloyd Steamship Co., 244 Ill. 570, 91 
NE 676. 

Ky.—Henry v. Kline, 13 KyL 239 
(holding that, although an appeal 


have the effect of enlarging the time of appealing.®® 
(2) Statutory Authority to Extend 
Time or Grant Relief. In some jurisdictions stat- 
utes expressly authorize the court—sometimes the 
appellate court and sometimes the lower court—to 
extend the time for taking or perfecting appeals 
or proceedings in error, or to allow appeals or pro- 
ceedings in error which parties have omitted to 
take or perfect in time, for certain causes and gen- 
erally upon prescribed conditions.°** 


In order that 


v. Townsend, 2 Paige] been dismissed, the clerk of the ap- 


pellate court had the right to grant 
an appeal if appellant, because of his 
failure to file the transcript in time, 
had lost his right to prosecute the 
appeal granted by the lower court). 

Mass.—Old Colony St. R. Co. 
Thomas, 205 Mass. 529, 91 NE 1008, 
18 AnnCas 247 (extension of time for 
entry of exceptions); McFeely v. 
Scott, 128 Mass. 16. 

Mich.—Klotz v. Lenawee Cir. Judge, 
159 Mich. 639, 124 NW 551; Bliss v. 
Saginaw Cir. Judge, 159 Mich. 507, 
124 NW 561; Bliss v. Tyler, 156 Mich. 
640, 121 NW: 292; In re Small, 151 
Mich. sa a bey a ae NW 872; Withman v. 
Clinton Cir. Judge, 150 Mich. 568, 114 
NW 337; Hopper v. Livingston Cir. 
Judge, 139 Mich. 100, 102 NW 629; 
Climie v. Odell, 20 Mich. 12 (to the 
effect that, in cases where the Michi- 
gan Practice Act had conferred upon 
the appellate court power, upon 
cause shown, to authorize an appeal, 
the statutory time for taking an ap- 
peal might be extended). 

N. Y.—Spindler v. Gibson, 72 App. 
Div. 150, 76 NYS 410. 

Et I—-Sayles v. Steere, 83 A 83; 
Turner v. Turner, 82 A 2; Matteson 
v. Benjamin F. Smith Co., SOP. Es 
424, 75 A 689. 

Ss. C.—Duncan v. Kelly, 91 S. C. ue 
75 SE 132; Love v. Turner, 75 S. Cc 
547, 56 SE 232; Crosswell v. *Connecti- 
cut Indemn. ASsoc., 4 Si Cor oie ant 
SE 388; Willoughby v. Northeastern 
R. Co., 49S, C. 372, 27 SE 273. 


(Civ. A.) 
147 Sw 367. 

Wis.—In re O’Hara, 127 Wis. 258, 
106 NW 848; Deering Harvester Co. 
v. Johnson, 108 Wis. 275, 84 NW 426; 
Oakley vy. Davidson, 103 Wis. 98, 73 
NW 27. 

Can.—Temiscouata R. Co. v. Clair, 
38 Can. S.-C. 230; Toronto News 
Printing Co. v. Macrae, Oe Oana Ce 
695; Vaughan vy. Richardson, LU VCans 
Se Ch OR 

B. C.—Mecredy v. Quann, 9 B. G 
117; Banks v. Woodworth, 7 B. C. 
385; Reinhard v. McClusky, 5 B. CG. 
226; 'Tollemache v. Hobson, 5 B. C. 
223; Gething v. Atkins, 5 B. C, 138. 

Man .—Windsor, ete, R. Co. 
Nelles, 22 Man. 44, 1 DomLR 305, 26 
WestLR 230; Dederick Vv. Ashdown, 
4 Ree 349. 

B.—In re Welch, 36 N. B. 628 
(eftect of ex parte order extending 
im2 

N. S.—Taylor vy. Cummings, 40 N: 
Ss. Pee McLure y. Parker, 39 N. S. 


Ont.—Irving vy. Grimsby Park Co., 
18 Ont. L. 114, 13 OntWR 516; Milli- 
gan v. Toronto R. Cop LsiOnts T7098 
{3 OntWR 513; Hamilton Steamboat 
Co. v. Mackay, 15 Ont. L. 184, 10 Ont 
WR 510; Smith v. Hunt, 5 Ont. db G 
1 OntwR 798; Neill vy. Travellers? 
ins!©o.,59° Ont. "A. 54 (order extending 
time not appealable); Windsor, etc., 
R. Co. v. Nelles, 1 DomLR 156, 21 
OntWR 201; Henderson v. Manufac- 
turers, 14 OntWR 575; Lovell v. Lov- 
ell, 9 OntWR 261;* London, etc., 
Trusts Co. v. Lake Erie, ete.“ Re Co, 
8 OntWR 31 (in which case extension 
not granted); Molsons Bank vy. Hager, 
6 OntWR 595; Young v. McKay, 3 


~ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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a party may be entitled to an extension of time 
or to relief in case of failure to proceed in time, 


he must apply for such extension 


manner °S and within the time,®® if any, fixed by 
the statute; and he must bring his case within the 
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or relief in the 


causes and conditions prescribed thereby and show 


OntWR 447; 
OntWR 118. 

Que.—The court of king’s bench 
has discretionary power to allow an 
appeal to the supreme court after the 
delay mentioned in the statute has 
expired (Caverhill v. Robillard, 7 
RevLeg 575, 21 LCJur 74); but the 
court will refuse leave to appeal in 
such cases, unless it is shown that 
special circumstances have retarded 
the appeal (Massue v. Corporation de 
St. Aime, 3 Montr. Q. B. 319). 

And see cases infra this section; 
and infra § 1079 et seq. 

Entry of case as pending on writ 
of error after time for appeal see 
infra § 1084. 

{a] As to relief on appeal from 
a justice’s judgment that may be 
granted by the circuit court see 
Brooks v. Harris, 42 Ind. 177; Bara- 
gree v. Cronkhite, 33 Ind. 192; Tucker 
v. Makepeace, 14 Ind. 186; Thomas v. 
Littlefield, 1 Ind. 361; Cook v. Mc- 
Donnell, 70 Wis. 329, 35 NW 556. 

{b] Extension must be procured in 
lower court in some states.—Willis 
v. Witt, (Ky.) 124 SW 362; Witham 
v. Clinton Cir. Judge, 150 Mich. 568, 
114 NW 337. 

58. Van Duzer v. Caskie, 13 Colo. 
A. 229, 56 P 986. 

[a] The statutory remedy must be 
followed when a justice fails ‘to al- 
low an appeal. Chicago, etc., R. Co. 
v. Franks, 55 Mo. 325 (remedy by 
rule and attachment and not by man- 
damus). See also Union Sav. Assoc. 
v. Keisker, 8 Mo. A. 232. ¥ 

{b] When a notice is required (1) 
of an application for an extension of 

‘time for an appeal, a court has no 
jurisdiction to entertain a motion 
without notice or facts amounting to 
a waiver of notice. Van Duzer v. 
Caskie, 13 Colo. A. 229, 56 P 986. (2) 
The statement of appellant’s attorney 
that he advised opposing counsel, by 
mail, of his application for an exten- 
sion of time for appeal from the 
county court to the district court 
does not amount to proof of notice, 
in the face of an affidavit of opposing 
counsel that he received no notice. 
Van Duzer v. Caskie, supra. (3) No- 
tice in application for leave to appeal 
after expiration of time for appealing 
see McCaslin v. Camp, 26 Mich. 390. 

[c] Order to show cause.—In ap- 
plications for leave to appeal after 
the expiration of the time for ap- 
peal, an order to show cause is the 
better practice, so that the court can 
see that the hearing shall be put for- 
ward long enough to give the judg- 
ment creditor ample time to prepare 
to show cause against the motion; 
and where a judgment is to be dis- 
turbed, the utmost fairness should 
be required of the party complaining 
of it. McCaslin v. Camp, 26 Mich. 


390. 

[d]  Surficiency of affidavit.—Deer- 
ing Harvester Co. v. Johnson, 1038 
Wis. 275, 84 NW 426 :(must state 
facts on which information is based 
or inability to produce such facts). é 

[e] Counter affidavits.—An appli- 
eation for leave to appeal from a de- 
cision of the probate court under 
Rev. St. § 4035, where applicant has 
omitted to appeal in time without 
fault on his part, should be granted 
without considering counter, affidav- 
its, where the application makes a 
prima facie case showing that justice 
requires a revision. Oakley v. David- 
son, 103 Wis. 98, 79 NW 27. 

59. Chamberlain Transp. Co. v. 
South Pier Coal Co., 126 Fed. 165, 61 
CCA 109; Louisiana R., etc., Co. v. 
Miller, 114 La. 59, 38,S 19 (holding 
that an application to extend the re- 
turn day on appeal, made on the day 


Smellie v. Watson, 2 


after the last day of the prior ex- 
tension, was too late and that the 
right of appeal was lost, although by 
inadvertence in fixing dates the prior 
extension elapsed on a Sunday); In 
re Bright, 157 Mich. 220, 121 NW 749; 
Matteson v. Benjamin F. Smith Co., 
30 R. I. 424, 75 A 689. 

[a] When time begins to run.— 
Under Gen. L. (1909) ce 297 § 8, pro- 
viding that when a person’ is ag- 
grieved by a decree of the superior 
court, and from accident, mistake, 
unforeseen cause, or lack of evidence 
newly discovered, has failed to ap- 
peal, the supreme court may, within 
one year from the entry thereof, al- 
low an appeal, ete., the year begins 
to run from the date of the entry of 
the decree in the superior court. Mat- 
teson v. Benjamin F. Smith Co., 30 
R. I. 424, 75 A 689. 

60. Colo.—Van Duzer v. Caskie, 13 
Colo. A. 229, 56 P 986. 

Ind.—State v. Kunbert, 14 Ind. 374. 

Me.—Chase v. Bates, 81 Me. 182, 16 
A 542. 

Mass.—Briggs v. Barker, 145 Mass. 
287, 13 NE 907. 

Mich.—Roberge v. De Lisle, 158 
Mich. 16, 122 NW 362: In re Small, 
151 Mich. 111, 114 NW 872; Hopper 
v. Livingston Cir. Judge, 139 Mich. 
100, 102 NW 629; Jerome v. Wayne 
Cir. Judge, 117 Mich. 19, 75 NW 143. 

Miss.—Farmer vy. Allen, 85 Miss. 
672, 38 S 38. 

N. Y.—Lally v. New York Cent., 
ete:,, R: Co!,. 132" App: Div. 66) 216 
NYS 470. 

R. I.—Sayles v. Steere, 83 A 83. 

W. Va.—Powell v. Miller, 41 W. Va. 
371, 23 SE 557. 

Wis.—Roemer v. Schmidt, 134 Wis. 
1, 114 NW 127; Deering Harvester Co. 
v. Johnson, 108 Wis. 275, 84 NW 426. 

Oni.—Nelles v. Hesseltine, 27 Ont. 
L. 976, 6 DomLR 541, 3 OntWN 381, 
22 OntWR 432, 998, 2 DomULR 732, 3 
OntWN 862, 21 OntWR 430. See also 
Cain v. Pearce Co., 6 DomLR 325, 4 
OntWN 70, 23 OntWR 43. 

[al The “good cause” (1) for not 
having taken the appeal within ten 
days, as required by Code c 50 § 174, 
must be such as would authorize a 
court of equity, if the suit had been 
in the circuit court, to enjoin a judg- 
ment of such court until a new trial 
of the case could be had, when a 
party had failed to apply to the com- 
mon-law court during the term for a 
new trial, such, for instance, as fraud, 
accident, mistake, or surprise, or 
some adventitious circumstance he- 
yond the control of the party. Pow- 
ell v,.Miller, 41. W. Va. 371, 23 SE 
557. (2) “Good cause” would be only 
such as a court of equity would con- 
sider oh a bill seeking relief from a 
judgment at law. Hubbard v. Yo- 
cum, 30 W. Va. 740, 5 SE 867. 

61. See infra § 1081. 

62. Mass.—Wright vy. Wright, 13 
Allen 207; Robinson v. Durfee, 7 Al- 
Lon 242; Kent v. Dunham, 14 Gray 

tS). 

Mich.—Pickell v. Coates, 147 Mich. 
538, 110 NW 125; Hopper v. Livingston 
Cir. Judge, 139 Mich. 100, 102 NW 
629; Watson vy. Kent Cir. Judge, 125 
Mich. 182, 84 NW. 54; Sanborn v. 
Mitchell, 94 Mich. 519, 54 NW _ 295; 
Aldrich vy. Clinton Cir. Judge, 49 Mich. 
609, 14 NW 565; Draper v. Tooker, 


16 Mich. 74. 

Miss.—Farmer y. Allen, 85 Miss. 
672, 38 S 38. 

Nebr.—Chicago, ete, R. Co. v. 
Sporer, 72, Nebr. 372, 100 NW 813; 


Fitzgerald v. Brandt, 36 Nebr. 683, 54 
NW 992; Miller y. Camp, 28 Nebr. 
412, 44 NW 486. 

R. I.—Hartley v. Rhode Island Co., 
28 R. I. 244, 66 A 576. : 
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all that the statute requires to authorize the court 
to grant the relief,®° as that the appeal was pre- 
vented by fraud, accident, or mistake,®! that the 
petitioner was without default or laches,® or that 
justice requires a revision.® 


The time can some- 


Tenn.—Puryear v. Nashville, etce., 
R. Co., 127 Tenn. 133, 153 SW 842. 

Wis.—Oakley v. Davidson, 103 Wis. 
98, 79 NW 27. 

[a] Bad faith and laches are 
grounds for denying leave to appeal. 
Downer v. Howard, 47 Wis. 476, 3 
NW 1; and other cases supra this 
note. 

[b] Insufficient excuse for delay.— 
(1) Under Comp. L. § 674, authoriz- 
ing the circuit court, on application 
of the party aggrieved by a probate 
court’s order, to allow him an appeal, 
if, without any default of his, he has 
omitted to prosecute an appeal ac- 
cording to law, an application to the 
circuit court to allow an appeal from 
a probate court’s order because ap- 
plicant’s attorneys did not advise her 
to appeal, and she was ignorant of 
her legal right, is insufficient to ex- 
cuse laches in failing to appeal with- 
in the time allowed. Watson v. Kent 
Cir. Judge, 125 Mich. 182, 84 NW 54. 
(2) And, where, in a partition suit, 
a decree was rendered for the sale of 
land, correctly described in the bill 
as in § 34, and the decree directed 
the sale of the land described in the 
bill, under a videlicet, followed by a 
description locating the land in § 31, 
it was held that the error was a mere 
clerical misprision, correctible by the 
record itself, and hence constituted 
no excuse for a delay of over seven- 
teen years in appealing from the de- 
cree. Farmer v. Allen, 85 Miss. 672, 
38 S 38. (8) Delay not excused by 
lack of means. In re Small, 151 Mich. 
111, 114 NW 872. 

[c] In New York the special term 
may permit service of appeal papers 
after time therefor has elapsed, al- 
weer there is laches justifying re- 
usa 


of the _ relief. Spindler v. 
ape 2 Apps) Div: 150, 076. NMS 
: Me.—Chase v. Bates, 81 Me. 


63. 
182, 16 A 542. 
Md.—United Line Tel. Co. v. Stev- 
ens, 67 Md. 156, 8 A 908. 
pa NGS A Case v. Goddard, 1 Mass. 


Mich.—Roberge v. De Lisle, 158 
Mich. 16, 122 NW 362; Jerome v’ 
Wayne Cir. Judge, 117 Mich. 19, 75 
NW 1438; Sanborn v. Mitchell, 94 
Mich. 519, 54 NW 295. 

Vt.—Congdon v. Congdon, 59 Vt. 
597, 10 A 732; Burbeck v. Little, 50 
War voles 

W. Va.—Hubbard v. Yocum, 30 W. 
Va. 740, 5 SE 867. 

Wis.—Deering Harvester Co. v. 
Johnson, 108 Wis. 275, 84 NW 426. 

[a] Insufficient petition.—(1) Un- 
der St. (1898) § 4035, providing that, 
if one aggrieved by any act of a 
county court has without his fault 
omitted to appeal, the circuit court 
may allow him an appeal, if it shall 
appear that justice requires a re- 
vision of the case, the doctrine that, 
where the petition makes a prima 
facie case, the court should grant it 
without considering counter affidavits 
as to the justice of the claim, does 
not go to the extent of permitting the 
applicant for permission to appeal to 
make a prima facie case without stat- 
ing the facts from which the court 
can judge whether or not justice re- 
quires. such revision. Roemer = y. 
Schmidt, 134 Wis. 1, 114 NW 127. 
(2) And the court does not abuse its 
discretion in denying such an appeal 
from an allowance against an estate, 
where the petition alleges generally 
that the claim is grossly excessive, 
that it does not contain all the cred- 
its to which the estate is entitled, and 
that it was improperly allowed by the 
county court, but sets out no facts 
from which the court can determine 
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times be extended, under the statutes, after, as well 
as before, the prescribed time has expired,®* but is 
limited to the particular judgment referred to on 


the face of the order.®® 


Discretion of court. As a rule an application un- 
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ing the appeal has been prevented from taking the 
same by circumstances not under his control,’’ the 
circuit court has not a general discretion to allow 


appeals when it would be merely equitable to do so.°? 


[§ 1079] 


(3) Delay Occasioned by Court or Offi- 


der the statute for an extension of time or for re- | cial. As a rule, if delay in taking or perfecting an 


lief in ease of failure to proceed in time is ad- 
dressed to the discretion of the court, and its exer- 
cise of such diseretion will not be disturbed on ap- 
peal to a higher court, unless clearly abused.®* But 
under a statute providing that the cireuit court may 
authorize the taking of an appeal after expiration 
of the time fixed by statute, ‘‘ when the party mak- 


| 160, 28 SE 41; Holt v. Edmondson, 31 


the nature of the defense. Roemer 
v. Schmidt, supra. 

[b] One does not show that “jus- 
tice requires a revision of the case,” 
so as to be entitled to appeal on pe- 
tition, under 2 Howell Annot. St. § 
6784, by merely alleging that he has 
been advised by his attorneys, after 
making to them a full and fair state- 
ment of his case, that he has a good 
defense on the merits; but the facts 
must be shown. Jerome v. Wayne 
Cir. Judge, 117 Mich. 19, 75 NW 143. 

{c] That a case is “debatable” is 
not the test under such a provision, 
but is only one of the elements. Ca- 
pen v. Skinner, 139 Mass. 190, 29 NE 

6 

64. Vaughan v. Richardson, 17 
Can. S. C. 703; and other cases supra 
this section note 57. 
eee Reg.) va Clark, 921) Canis... 

66: Sawyer v. Chase, 92 Me. 252, 
42 A 391; Roberge v. De Lisle, 158 
Mich. 16, 122 NW 362; In re Small, 
151 Mich. 111, 114 NW 872; Sanborn 
y. Mitchell, 94 Mich. 519, 54 NW 295; 
Smith v..Wayne Cir. Judge, 82 Mich. 
93, 45 NW 1122; Gustafson v. Whit- 
ney,.154 Wis. 8, 141 NW 1008; In re 
O’Hara, 127 Wis. 258, 106 NW 848 
(appeal from probate court); Mc- 
Kenney v. Minahan, 119 Wis. 651, 97 
NW 489; Deering Harvester Co. v. 
Johnson, 108 Wis. 275, 84 NW 426; 
Hill v. Barwis, 1 Alta. L. 514, 9 West 
LR 274 [dist Ross v. Robertson, 7 
Ont. L. 464, 3 OntWR 513]. 

[a] Mandamus.—An application 
for an extension of time in which to 
perfect an appeal is in the discretion 
of the trial court, which will not be 
overruled on mandamus except in 


fase of abuse. . Roberge v. De Lisle, | 


158 Mich. 16, 122 NW 362. 

[b] Abuse of discretion.—The ac- 
tion of the court in granting or re- 
fusing the relief may be reversed, 
however, in the case of an abuse of 
discretion. Hopper v. Livingston Cir. 
Judge, 139 Mich. 100, 102 NW 629 
(where an order granting an appeal 
after lapse. of the statutory period 
was held erroneous because of unex- 
plained laches). 
eee Draper v. Tooker, 16 Mich. 74, 

68. Warner v. Texas, ete, R. Co., 
54 Fed. 920, 4 CCA 670 (holding that 
it is no part of the duty of a clerk of 
a federal court to procure the allow- 
ance of writs of error, and the ap- 
proval of bonds for appeals and writs 
of error, and, if parties intrust this 
matter to his voluntary action, they 
have no right to complain of delay 
therein); Van Sant v. Francisco, 55 
Nebr. 650, 75 NW 1086 (holding that 
where the failure to perfect an appeal 
within the time limited by law is due 
to the failure of some officer to per- 
form an act not required of him by 
law the right to appeal is destroyed). 

69. . S—Mutual L. Ins. Co. v. 
Phinneys 178 Ul S."327, 20 SCt 906, 
44 L. ed. 1088; U. S. v. Adams, 6 Wall. 
LOW tS, “ed. E792.” ‘See also! U-, Sov, 
Pena, t7> U.S. 500;°20 SCt 165, 44 TL: 
ed. 251. 

Colo.—Walton v. Canon City, 39 
Colo. 81, 88 P 860. 

Fla.—Knight v. Towles, 32 Fla. 473, 
14S 91. 

Ga.—Stamps v. Hardigree, 100 Ga. 


Ga. 357; Short v. Cohen, 11 Ga. 39. 

Iil.— Banker v. Miller, 148 Ill. A. 
182. 

Iowa.—Burns v. Keas, 20 Iowa 16. 

Kan.—Schmuck vy. Missouri, etc., R. 
Co., 85 Kan. 447, 116 P 818; Atchison 
County v. Sullivan, 6 Kan. A. 100, 49 
Be Grikic 

La.—Hillard v. Taylor, 114 La. 883, 
38 S 594; Ulman v. Briggs, 32 La. 
Ann. 655; Jacobs’ Suce., 5 Rob. 270. 
See also Le Blane v. Lemaire, 52 La. 
Ann. 1635, 28S 105. 

Md.—Koenig v. Ward, 104 Md. 564, 
65 A 345; Cahill v. Baltimore, 93 Md. 
238, 48 A 705; Glenn v. Chesapeake 
Bank, 3 Md. 475. 

Mich.—Kalamazoo v. Kalamazoo 
Heat, ete., Co., 122 Mich. 489, 81 NW 
426; Cameron v. Calkins, 43 Mich. 191, 
5 NW 292. 

Nebr.—Miller v. Camp, 28 Nebr. 
412, 44 NW 486; Dobson v. Dobson, 
7 Nebr. 296. See also Stewart v. Ra- 
per, 85 Nebr. 816, 124 NW 472. 

N. J.—Mount v. Van Ness, 34 N. J. 
Eig. 523: 

N. Y.—Clapp v. Graves, 9 AbbPr 20 
[aff 26 N. Y. 418]; Juliand v. Grant, 
34 HowPr 132; Barclay v. Brown, 7 
Paige 245; Halsey v. Van Amringe, 4 
Paige 279. : 

Pa.—Huyner v. Miller, 192 Pa. 365, 
43 A 976; MclIlhaney v. Holland, 111 
Pa. 634, 5 A 731; Voorhis v. O’Malley, 
9 Pa. Co. 193; Horton v. Douglass, 9 
Pan Co. eae? Louderback v. Boyd, 1 


Tex.—Morris v. Anderson, (Civ. A.) 
147 SW 367. 

Va.—Pugh v. Jones, 6 Leigh (33 
Va.) 299: 

Wis.—Moyer v. Strahl, 10 Wis. 83. 

Can.—Atty.-Gen. v. Scott, 34 Can. 
S. Cxr282e 

See Policarpio v. Borja, 16 Philip- 
pine 31 ¢justice’s act held not cause 
of delay). 
ee Ser Gething v. Atkins, 5 B. C. 

[a] Mistake of justice.—Hollensbe 
v. Thomas, 22 Ind-~3%5+ ‘Noble= v: 
Houk, 16 Serg. & R. (Pa.) 421. See 
Sage Pugh v. Jones, 6 Leigh (33 Va.) 


[b] Failure of judge to approve or 
disapprove bond.—Patton v. Wil- 
liams, 74 Mo. A. 451. P 

[ce] Failure of trial judge to sign 
bill of exceptions.—Underwood  v. 
Hossack, 40 Ill. 98; Banker v. Miller, 
148 Ill. A. 182. But compare Toltec 
Live Stock Co. v. Gillespie, 20 Wyo. 
314, 123 P 413; and supra § 1053. 

{d] Delay in returning bill after 
signing.—Where a writ of error was 
not sued out until more than six 
months after the expiration of an ex- 
tended time allowed after judgment 
for the preparation of a bill of ex- 
eeptions, nor within that time after 
the bill of exceptions had been ac- 
tually signed and filed, it is too late 
to give the circuit court of appeals 
jurisdiction, and cannot be aided by 
a showing that the bill was not re- 
turned promptly to counsel after be- 
ing signed by the judge. Brewster v. 
Evans, 93 Fed. 628, 35 CCA 500. 

{e] Illness of justice.—Woodside 
v. Pennsylvania R. Co., 1 Pearson 
(Pa.) 301. 

{f] Time taken by court to con- 
sider.—If an appeal is prayed for and 


appeal or in filing or suing out a petition in error, 
or writ of error is caused by the act or omission 
of the court or some official thereof when the act 
or concurrence of the court or of such official is 
necessary,*® the appeal may be taken or perfected, 
or the petition or writ of error filed or sued out, 
after the expiration of the prescribed time.*®® 


a bond filed within the time pre- 
scribed by the statute, the applicant 
does not lose his right of appeal by ° 
the court’s taking time for advice or 
otherwise neglecting to allow the ap- 
peal until after the expiration of the 
statutory period. Cummings v. Hugh, 
Zeit Dios 

[g] Failure of clerk to indorse 
writ of error lodged with him as filed 
will not defeat the writ. Mutual L. 
Ins. Co. v. Phinney, 178 U. S. 327, 20 
SCt 906, 44 L. ed. 1088. 

[h] Failure of the clerk of the 
trial court to send up the papers un- 
til after lapse of the statutory period 
will not defeat the appellate court’s 
discretion or prejudice appellant 
where he duly complied with the stat- 
ute by filing with the clerk proof of 
service of the notice of appeal. 
Schmuck v. Missouri, etc., R. Co., 85 
Kan. 447, 116 P 818. 

{i] Lost order to enter appeal.— 
Where it is shown that an order to 
enter an appeal was left in the clerk’s 
office within the time required by law, 
and that the order was lost, the ap- 
peal will be allowed. Cahill v. Balti- 
more, 93 Md. 238, 48 A’ 705. 

{j] Tliness of an official stenogra- 
pher.—Cameron y. Calkins, 43 Mich: 
191, 5 NW 292. 

[k] Death of referee.—Juliand v. 
Grant, 34 HowPr (N. Y.) 132. 

{1] Inability of stenographer to 
furnish transcript.—Where appellant 
in his affidavit shows that on appeal 
he immediately requested the court 
stenographer to furnish the tran- 
script of the record, and repeated the 
request several times, but the ste- 
nographer was unable to furnish it 
in time, because of overwork, further 
time to perfect the appeal will be 
granted, on payment of expenses of 
respondent’s attorney in attending 
court for the purpose of resisting the 
motion. Love v. Turner, 75 S. C. 547, 
56 SH 232. 

[m] Delay occasioned by manda- 
mus proceedings.—Appeal will not be 
dismissed on the ground of lack of 
diligence in prosecution, notice of ap- 
peal being given seventy-three days 
after time for appeal began to run, 
and the delay in filing the statement 
of facts and the briefs being occa- 
sioned by the prosecution of manda- 
mus to compel certification of a state- 
ment of facts, following which an or- 
der extending the time was entered. 
Wenatchee First Nat. Bank v. Fowler, 
51 Wash. 638, 99 P 1034. 

[n] Failure of clerk to make out 
trauscript.—But it has been held that 
failure to appeal in time is not cured 
by the fact that it arose from the 
ee og As clerk a make out the 
ranscript in time. edway v. Chap- 
man, 48 Mo. 218. rf e 

_[o] Reliance on clerk for informa- 
tion.—And it is no excuse for failing 
to file a petition in error within the 
statutory time that plaintiff in error 
relied on the clerk of the district 
court to inform him of the time when 
his transcript must be filed. Chicago, 
etc., R. Co. v.’ Sporer, 72 Nebr? 372: 
100 NW 813. 

{(p] Inability to obtain bill of ex- 
ceptions.—It has also been held that 
the omission to file in the supreme 
court the transcript required by law 
within the statutory -period is not 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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- §§ 1080-1082] 


[§ 1080] (4) Vacation of Court. 


the statute prescribing the time for appealing is 
not necessarily suspended or the time extended by 


vacation of the court.7° 


[§ 1081] (5) Fraud, Accident, Mistake, Etc. In 


some jurisdictions a party desiring 


out a writ of error will be relieved from the opera- 


tion of the statute of limitations 


has been occasioned by fraud, accident, mistake, or 
some other cause beyond his control, and where he 


himself has been without laches.71 


excused by the fact that plaintiff in 
error was unable to obtain a bill of 
exceptions in time. Stull v. Cass 
County, 51 Nebr. 760, 71 NW 777 
[foll Omaha L. & T. Co. v. Ayer, 38 


Nebr. 891, 57 NW 567, and disappr 
ore v. Newman, 29 Nebr. 207, 45 NW 
As 
[q] And failure of the clerk to 


answer communications resulting in 
failure to take an appeal within the 
statutory time, does not excuse delay. 
Moe v. Harger, 10 Ida. 194, 77 P 645. 

{r] No appellate court.—It has 
also been held that the fact that no 
appellate court existed would not pre- 
vent the limitation of the right of 
appeal from running, although it 
might be otherwise if there had been 
no judge in the court below to grant 
AK appeal. Hall v. Beggs, 17 La. Ann. 

38. 

[s] Office of judge closed.—And 
the fact that the judge of a county 
court habitually closed his office at 
half after three o’clock P. M., and 
went to his home constitutes: no legal 
excuse for failure to enter an appeal 
from a judgment rendered in that 
court within the time prescribed by 
law where it affirmatively appears 
that.on each of the days within which 
the appeal could have been entered 
the judge was in his office until the 
hour named. Reliable Jobbing House 
v. Goldstein, 110 Ga. 265, 34 SH 279. 

[t] Office of clerk closed.—So, 
where a petition in error was brought 
to the office of the clerk of the su- 
preme court between four and five 
o’clock in the afternoon of the last 
day of the year allowed, and the of- 
fice was closed, in accordance with a 
rule to close at four o’clock on §at- 
urday, and no further effort was made 
to lodge the petition with the clerk, 
and procure the issuance of summons 
on that day, but this was done on the 
following Monday, it was held that 
‘due diligence was not shown, and that 
the proceeding was not begun in time. 
Gray v. Cooper, 70 Kan. 427, 78 P 812. 

{u] The illness of the attorney- 
general is not a sufficient reason for 


.failure to seasonably. file an appeal 


on the part of the state, where there 
is no further showing, and the attor- 
ney-general is aided by other coun- 
sel. State v. rebate be sates ‘CO., 
52 La. Ann. 597, 27S 8 

[v] Delay in « elig the bill of 
exceptions, due to judicial eugage- 
ments of the trial judge, is no excuse 
for the failure to sue out a writ of 
error from a circuit court of appeals 
to a federal district court within the 
six months allowed by statute, al- 
though an assignment of errors 
should accompany the petition for the 
writ of error, since such assignment 
may be formulated without the pre- 
vious settlement of the bill of excep- 
tions, and besides it is not a juris- 
dictional requirement. Old Nick Wil- 
liams Co. v. Sen ake mS: so4ds dO 
SCt 221, 54 L. ed. 318 [aff 152 Fed. 
925, 82 CCA 73]. 

70. News Printing Co. v. Macrae, 
26" Gan.S. C. ner O’Sullivan v. Harty, 


Ho Oan., (9.'C: 

Wi, Wa: Underwood v. Under- 
wood, 12 Fla. 432 (constitutional 
change of time and place of holding 
supreme court). 

Ga.—Dougherty v. Fogle, 48 Ga. 
615. ; 

Tll.— Excelsior Electric Co. v. Chi- 


eago Waifs’ Mission, 41 Ill. A. 111. 
[3 C. J.-68] 
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ute prescribes the causes and conditions for or un 
der which the time may be extended, a party claim- 
ing an extension must bring his case within the 


terms of the statute and show all that is thereby 


to appeal or sue [§ 1082] 


where the delay 


Where the stat- 


459, 99 NE 738; Smythe v. Boswell, 
117 Ind. 365, 20 NE 263; Masters v. 
Abbitt, 5i Ind. A. 429, 99 NE 815; 
Brouiletts Creek Coal Co. v. Pomatto, 
(A.) 85 NE 992. 

Henn Wind ae v. Lozano; 1 Mart. 

Me.—Chase v. Bates, 81 Me. 182, 16 
A 542. 

Md.—Under the statute of 1826, c 
200, an appeal may be taken after 
the time prescribed by statute where 
it is alleged on oath that the judg- 
ment or order appealed from was ob- 
tained by fraud or mistake. United 
Lines Tel. Co. v. Stevens, 67 Md. 156, 
8 A 908; Johnson vy. Robertson, 31 
Md. 476; Contee v. Pratt, 9 Md. 67; 
Oliver v. Palmer, 11 Gill & J. 137. 

Mass.—McFeely v. Scott, 128 Mass. 
16; Bergen v. Jones, 4 Metc. 371; 
Stebbins ~v.’ Palmer, 1 Pick, 71, 11 
AmD 146. 

Mich.—Klotz v. Lenawee Cir. Judge, 
159 Mich. 639, 124 NW 551; Hopper 
v. Livingston Cir. Judge, 139 Mich. 
100, 102 NW 629; Jerome v. Wayne 
Cir. Judge, 117 Mich. 19, 75 NW 143. 

N. H.—Parker’s App., 15 N. H. 24 
a ag may be either of fact or of 
law 

N. Y.—Jellinghaus v. New York 
Ins. Co., 18 N. Y. Super. 678; Dutchess 
County Bank vy. Ibbotson, 1 HowPr 
nod Manhattan Co. v. Osgood, 1 Cow. 

N. C.—Reade v. Hamlin, 62 N. C. 
128; Clarke Code Civ. Proc. (1900) pp. 
OP OEY 

Pa.—Holazasz v. Osman, 9 Kulp 
450; Depert v. Smith, 7 Kulp 307. 

R. I.—Kenyon v. "Hayhurst, 89 A 
15; Turner v. Turner, 82 A 2; 
teson v. Benjamin F. Smith Co., 
R. I. 424, 75 A 689: 

S. C.—Crosswell v. Connecticut In- 
demn. Assoc., 49 S. C. 374, 27 SH 388; 
Willoughby v. North Eastern R. Co., 
49" Si Ch 1372): 27 SH 273. , Seelalso 
Scurry v. Coleman, 14 S. C. 166. 

Tenn.—Craddick v. Pritchett, Peck 
21, 

Tex.—Wright v. Haley, 34 Tex. 48. 

Wis.—Oakley v. Davidson, 103 Wis. 
98, 79 NW 27; Jamison vy. Snyder, 79 
Wis. 286, 48 NW 261 (where an 
only child, living away from friends 
or from where she could obtain legal 
advice, and ignorant of her legal 
rights, was allowed to appeal). 

Eng.—Clark v. Reg., 3 Exch. 1. 

Man.—Braun v. Davis, 9 Man. 539; 
McRae v. Corbett, 6 Man. 536. 

Ont.—Hamilton Steamboat Co. v. 
Mackay, 15 Ont. L. 184, 10 OntWR 
510; McClemont v. Kilgour Mfg. Co., 
4 DomLR 351, 3 OntWN 1351, 22 Ont 
WR 408; Hull v. Allen, 7 OntWR 712; 
Lewis v. Talbot-St. Gravel Road Co., 
10 Ont. Pr. 15; Gilbert v. Jarvis, 2 
Gh, (Chamb:" (i. €)e"2592-— See also 
Duff v. Barrett, ‘3° Chy Chamb.) (U.'C.) 
318; Butler v. Church, 3 Ch. Chamb. 
(U. C.) 91; Bullen vy. Renwick, 1 Ch. 
Chamb. ‘CU. C.) 204: 

ees Dansen v. Johnson, 13 N. J. L. 


20] Inherent power to felleyer= 
(1) It has been held that it is within 
the inherent power of the court to 
grant an appeal if an appeal within 
the time limited by law has been 
prevented by the fraud of an ap- 
pellee or his counsel. Boswell v. Bos- 
well, 117 Ind. 599, 20 NE 264; Smythe 
v. Boswell, 117 Ind. 365, 20 NE 263. 
*(2) It has also been held that the 


required to authorize an extension."? 

(6). Negligence or Default of Counsel. 
In some jurisdictions an appellant or plaintiff in 
error cannot defeat the objection that the statute 
of limitations has run against his appeal or pro- 
ceeding in error by showing that the failure to per- 
fect the appeal in time was due to the default or 
Ind.—Brady v. Garrison, 178 Ind.|] court has an inherent power to re- 


lieve against accident or excusable 
mistake. Hutts v. Martin, 131 Ind. 1, 
30 NE 698, 31 AmSR 412; Brouiletts 
Creek Coal Co. v. Pomatto, (Ind. A.) 
85 NE 993. But compare Hurst v. 
Hawkins, 39 Ind. A, 467, 79 NE 216, 
ae NE 42. (3) On the other hand it 
has been held that “in the absence of 
an express authorization in the stat- 
ute itself a court has no power to 
extend the time for taking an appeal, 
or to relieve an appellant from the 
effect of misfortune, accident, sur- 
prise, or mistake.” Williams v. Long, 
130 Cal. 58, 59, 62 P 264, 80 AmSR 
68. To same effect Walton v. Canon 
City, 39 Colo. 81, 88 P 860; Strong v. 
Arkansas First Nat. Bank, 6 Kan. A. 
753, 50 P 952. See also Louisiana R., 
etc., Co. v. Miller, 114 La. 59, 38 S 19. 
72. Mich.—In re Small, 151 Mich.” 
111, 114 NW 872; Hopper v. Living- 
ston Cir. Judge, 139 Mich. 100, 102 
Ankh 629; Draper v. Tooker, 16 Mich. 


Nebr.—Chicago, ete, R. Co. v. 
Sporer, 72 Nebr. 372, 100 NW 813; 
Fitzgerald v. Brandt, 86 Nebr. 6838, 
54 NW 992. 

Pa.—Dunmore Borough School Dist. 
v. Wahlers, 28 Pa. Super. 39. 

R. I.—Bolster v. Bolster 3a" Ee ule 
367, 87 A 23. 

Vt.—Burbeck v. Little, 50 Vt. 718. 

Can.—Northern Commercial Co. v. 
Powell, 18 WestLR 89. 

B. C-— Koksilah Quarry Co. v. Reg., 
SEBS C60 

BRA ces v. Hesseltine, 27 Ont. 
L. 97, 6 DomLR 541, 3 OntWN 1381, 
22 OntWR 432; 998. 

See also supra § 1078. 

Default or laches of appellant see 
supra § 1078 note 62. 
bebop tae of court see supra § 


[a] Mistake.—United Lines Tel. 
Co. v. Stevens, 67 Md. 156, 8 A 908; 
Contee v. Pratt, 9 Md. 67; Oliver Vv. 
Palmer, 11 Gill & ap. (Md. ) 137: Jack- 
son v. Goddard, 1 Mass. 230; Congdon 
ve Conedons 590 Wvit.s ©5970 fe Awngoe: 
Compare Taylor v. Lapham, 41 Or. 
479, 69 P 439. 

[b] Serious illness of himself or 
member of family.—Braasted v. A. H. 
Dey Iron Min. Co., 54 Mich. 258, 20 
NW 43. 

{c] Lack of knowledge.—(1) It 
has been held that a party has been 
prevented from taking the appeal by 
circumstances not under his control 
where it clearly appears that he did 
not know that the suit had been 
brought, or the judgment rendered, 
within the time allowed for taking 
the appeal. Brooks v. Harris, 42 Ind. 
177. (2) And in Rhode Tsland an ap- 
peal from a decree of a probate court, 
admitting a will to probate, ‘will be 
granted where a showing is made 
that petitioners were prevented from 
appealing in time through lack of 
knowledge of the existence of the de- 
cree, and affidavits filed with the pe- 
tition show that bona fide issues 
which may be raised exist. Turner v. 
Turner, CR. Ik) $2) Tar: 

{d] Living out of the state, and 
failing to hear of the death of a per- 
son and the probate of his will does 
not constitute an “accident” within 
the meaning of the statute. Burbeck 
V. Whittle; 50) Viti ys: 

[e] Advice of counsel.—The fact 
that defendant was erroneously in- 
formed by his counsel that a judg- 
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neglect of his counsel.** In other jurisdictions, how- 


ever, the rule is otherwise." 


[§ 1083] 


ment against him for unlawful de- 
tainer would not affect his right to 
certain produce grown on the prem- 
ises is no reason for granting an 
appeal after the expiration of the 
statutory time. Ruffner vy. Love, 24 
W. Va. 181. 

[f] Sickness of appellant.—An ap- 
plication to file an appeal nunc pro 
tunc, upon the sole ground that ap- 
pellant was prevented from filing it 
by an attack of cholera morbus, 
should be sustained by some proof 
that he has a defense on the merits. 
Friedman v. Smith, 7 Kulp. (Pa.) 504. 
See also Hibbs v. Stines, 8 Phila. 
(Pa.) 236. 

[g] Certiorari when appeal lost.— 
In North Carolina, where a party is 
deprived of the right of appeal with- 
out his laches, he is entitled to a cer- 
tiorari as a substitute for an appeal; 
but the writ of certiorari as a substi- 
tute fur an appeal lost will be grant- 
ed only when the petitioner shows 
that he has been diligent and there 
has been no laches on his part in re- 
spect to his appeal, and, further, that 


*his failure to take and perfect the 


same was occasioned by some act or 
misleading representation on the part 
of the opposing party, or some other 
person or cause in some way con- 
nected with it and not within his 
control. Graves v. Hines, 106 N. C. 


- 323, 11 SE 362; Williamson v. Boy- 


kin, 99 N.C. 238, 5 SE 378; Green- 
ville v. Old Dominion Steamship Co., 
98) NesCeri6s, ise SE 5057 barker v. 
Wilmington, etc., R. Co., 84_N. C. 118; 
Andrews v. Whisnant, 83 N. C. 446; 
Skinner v. Maxwell, 67.N. C. 257. See 
also Hygienic Plate Ice Mfg. Co. v. 
Raleigh, etc., Air Line R. Co., 125 
NAC. 0 7847530100) 

[h] Merits not considered.—On pe- 
tition for leave to claim appeal under 
Gen. L. (1909) ce 297 § 3, the supreme 
court cannot consider the merits of 
the case, unless it finds that the fail- 
ure to take the appeal in time was 
due to accident, mistake, or unfore- 
seen cause. Bolster vy. Bolster, 35 R. 
TRO OUG RO aAu as 

73. U. S.—Walsh v. U. S., 23 Ct. 


Ark.—Scroggin v. Hammett Grocer 
Co., 66 Ark. 183, 49 SW 820 (in ab- 
sence of fraud or unfairness). 

Ind.—Brown v. Brown, 168 Ind. 654, 
80 NE 535. 

Ky.—Cunningham v. 


J Cunningham, 
49 SW 794, 20 KyL 1537. 

Nebr.—Chicago,..ete., -R. . Co. v. 
Sporer, 72 Nebr. 372, 100 NW_ 813; 
Fitzgerald v. Brandt, 36 Nebr. 683, 54 
NW 992. 

Pa.—Zeigler’s Pet., 207 Pa. 131, 56 
A 419; Kaumagraph Co. v. Thissen 
Silk Co., 42 Pa. Super. 110. 

74, Bliss v. Saginaw Cir. Judge, 
159 Mich. 507, 124 NW 561; Belmer v. 
Boyne City Tanning Co., 158 Mich. 
359, 122 NW 793; Jerome v. Wayne 
Cir. Judge, 117 Mich. 19, 75 NW 143; 
Merriman v. Peck, 96 Mich. 603, 55 
NW 1021; Morris v. Anderson, (Tex. 
Civ. A!) 147 SW 367; Oakley v. Dav- 
jdson, 103 Wis. 98, 79 NW 27. But 
compare Roberge v. De Lisle, 158 
Mich. 16, 122 NW 362. 

[a] “Without default on his part.” 
—(1) The failure of the attorney to 
file an appeal is “without default on 
his part,” i. e. on the part of the party 
aggrieved. Jerome vy. Wayne Cir. 
Judge, 117 Mich. 19, 75 NW 143; Mer- 
riman v. Peck, 96 Mich. 603, 55 NW 
1021; Oakley v. Davidson, 103 Wis. 
98, 79 NW 27. (2) A mistake of at- 
torneys as to date of adjournment 
does not bar an appeal. Capwell v. 
Baxter, 58 Mich. 571, 25 NW 493. 
(3) A showing that the petitioner’s 
attorney never advised an appeal, and 


(7) Consent of Parties or Waiver. In 
some jurisdictions the time for taking or perfecting 
an appeal may be extended by stipulation or agree- 
ment of the parties,’° if such agreement is in writ- 
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ing or is not denied;7° and in some eases it has been 


held that the appellee or defendant in error may, by 


that the petitioner was ignorant of | 


his legal rights does not bring the 
case within a statute allowing the 
granting of an appeal lost “without 
default on his part.” Watson v. Kent 
Cir. Judge, 125 Mich. 182, 84 NW 
54 


{b] In South Carolina time for 
perfecting appeal may be extended 
because of appellants’ attorney hav- 
ing been so engrossed in his public 
duties as not to be able to perfect it 
in time. Duncan vy. Kelly, 91 S. C. 
343, 75 SE 132. 

[ec] Refusal to extend time justi- 
fied.—But where defendant had her 
day in court, and the circuit judge 
found that the case was carefully and 
ably tried and fully presented by de- 
fendant’s counsel, and that justice did 
not require a revision, equities being 
with complainant, it. was not an 
abuse of discretion to refuse to ex- 
tend defendant’s time to appeal, 
which defendant’s former solicitors 
had negligently permitted to elapse 
without taking the appeal. Roberge 
v. De Lisle, 158 Mich. 16, 122 NW 


362. 

{d] Certiorari granted.—In North 
Carolina a writ of certiorari may be 
granted as a substitute for an ap- 
peal where the petitioner has lost his 
right of appeal by neglect of his 
counsel to make up and serve his case 
on appeal in time, when it appears 
that all of his counsel are insolvent, 
and unable to respond in damages for 
their negligence. Hygienic Plate Ice 
Mfg. Co. v. Raleigh, etce., Air Line R. 
Co.; 125. N.C. 17,34 SH 100: 

75. Goodwin y. Fox, 120 U. S. 775, 
7 SCt 779, 30 L. ed, 815 (entry, on 
stipulation’ of the parties, in a suit 
in equity, in which an appeal had 
been allowed, but the record was in- 
complete, of an order extending the 
time for filing the appeal bond and a 
certificate of evidence); Bagley v. 
Jennings, 58 Hun 56, 11 NYS 386, 19 
NYCivProc 199; Pickersgill v. Read, 
7 Hun 636; Pearson v. Lovejoy, 53 
Barb. 407, 35 HowPr 193; Jacobs v. 
Morange, 1 Daly 523 [rev on other 
erounds "472 aN" Yan SiR Str ver auve 
Ocean Ins. Co., 9 AbbPr 23; Barclay 
v. Brown,,7 Paige 245; Pipkin v. Mc- 
Artan, 122 N. C. 194, 29 SE 334; Mor- 
rison v. Craven, 120 N. C. 327, 26 SE 
940; Hemphill v. Morrison, 112 N. C. 
756, 17 SE 535; Sondley v. Asheville, 
112 N. C. 694, 17 SEH 534; Holmes v. 
Holmes, 84 N. C. 833; Rouse v. Quinn, 
75 N. C. 354; Adams v. Reeves, 74 N. 
C. 106; Wade v. Newbern, 72 N. C. 
498; Ontario Bank v. Chaplin, 20 Can. 
SeCw 1b 2: ; 

[a] When the statute gives the 
appellate court power to authorize 
the appeal, the party may by stipula- 
tion agree to extend the time beyond 
the period fixed by statute. Climie v. 
Odell, 20 Mich. 12. See also Daley v. 
Francis, 153 Mass. 8, 26 NE 132. 

[b] Time for serving case extended. 
—(1) Where a notice of appeal was 
not served within the time fixed by 
law, on either the clerk or the at- 
torney, a stipulation extending the 
time to serve a proposed case, etc., 
is not a waiver of the right to insist 
that no appeal has been taken where 
it appears that the attorney, at the 
time of granting the extension, re- 
fused to receive a notice of appeal, 
on the express ground that the time 
in which to serve it had expired. Du- 
rant v. Abendroth, 8 NYCivProc 87 
[aft-53 N.Y. Super. 15: (aff 101 N.Y. 
641 mem)j]. (2) Nor does acceptance 
of service after time limited waive 
the right to insist that service was 
not in time. Watkins v. Raleigh, etc., 


Air Line R. Co., 116 N. C. 961, 21 SE 


409. 


his acts or conduct, waive his right to object that 
the appeal or proceeding in error has not been taken 
or perfected within the proper time.’* * The gen- 
eral rule, however, is that the statutes requiring 


76. Smith v. Smith, 119 N. C. 311, 
Pea EL git Adams v. Reeves, 74 N. C. 

[a] Where an agreement between 
the parties or their counsel is alleged 
and not denied, it will be recognized 
a ae court. Adams v. Reeves, 74 N. 

[b] But:where the agreement is 
denied, it must either appear by a 
proper entry in the record or must 
be reduced to writing. Smith v. 
Smith, 119) Nip iCapps ee 2 bets iy, Sakis 
Rosenthal v. Roberson, 114 N. C. 594, 
19 SE 667; Hemphill vy. Morrison, 112 
N. C. 756, 17 SE 535; Sondley v. Ashe- 
ville, 112 N. C. 694, 17 SE 534; Rouse 
v. Quinn, 75 N. C. 354; Wade v. New- 
bern, 72 N. C. 498. 

77. U. S.—Jarowski v. Hamburg- 
American Packet Co., 186 Fed. 332, 
108 CCA 410, 182 Fed. 320, 104 CCA 
548 (holding that where the attor- 
neys for a party, having by stipula- 
tion retained the papers in error pro- 
ceedings, presented to them for ex- 
amination and acceptance until after 
the expiration of the six months al- 
lowed for taking such proceedings, 
stipulated that they might be filed 
nunc pro tunc, argued the case in the 
appellate court, and after reversal 
retried it in the court below without’ 
objection, they will not be heard to 
urge the invalidity of the entire er- 
ror proceedings because the writ was 
not sued out within the statutory 
time). 

Colo.—Haley v. Elliott, 20 Colo, 199, 
37 P 27 (failure to plead statute in 
bar of writ of error); Western Lum- 
ber, etc., Co. v. Golden, 22 Colo. A. 
209, 124 P 584. 

Conn.—Orcutt’s App., 61 Conn. 378, 
24 A 276 (failure to raise objection 
that appeal was not taken in time). 

Ill.— Peo. v. Evans, 262 Ill. 235, 104 
NE 646. 

AS ra thea weimiese Succe., 29 La. Ann. 

Miss.—Parker v. Johnson, 47 Miss. 
632 (failure to claim benefit of stat- 
ute of limitations against writ of er- 
ror a waiver). 

Nebr.—Lloyd v. Reynolds, 26 Nebr. 
63, 41 NW 1072; Bazzo v. Wallace, 16 
Nebr. 290, 20 NW 815. 

N. Y.—Pearson v. Lovejoy, 53 Barb. 
407, 35 HowPr 193. 

Pa.—Com. v. Crum Lynne Iron, etc., 
Co., 27 Pa. Super. 508 (proceeding to 
trial on merits on appeal from tax as- 
sessment). P 
deste op eee Vv; Reg. 34 sCan; S3<C3 

See also Valade v. Leroux, 13 Que. 
ria ie 

ect of appearance in appellate 
court see infra § 1363. i ne 

[a] An appeal from the probate to 
@ superior court, taken and allowed 
after the time limited for doing so 
has passed, is not void, but is merely 
voidable at the option of the adverse 
party, and is waived where no.objec- 
tion is made in time, as by plea in 
abatement or otherwise. Orcutt’s 
App., 61 Conn. 378, 24 A 276. 

[b] Failure to object on first ap- 
peal.—If an appeal has been allowed, 
and the cause decided by the appel- 
late court without objection by the 
appellee that the appeal was not per- 
fected in time, the objection cannot 
afterward be made in the court be- 
low, or in the appellate court when 
the cause is brought up a _ second 
time. Bolling v. Lersner, 26 Gratt. 
(67 Va.) 36. 

[c] Acts or omissions not consti- 
tuting waiver.—(1) But where notice 
of appeal was served after the time 
had expired, which notice was im- 
mediately returned by respondent’s 
attorney with an indorsement stating 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numper. 
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appeals or proceedings in error to be taken and per- 
fected within a certain time are jurisdictional, and 
that the time cannot be extended by agreement or 
stipulation or by express or implied waiver.’® 

e. Proceeding in Hrror after Time for 
Appeal. Although the time for taking an appeal has 
expired, the case may be brought up on a writ or 
other proceeding in error, if the time therefor has 
not expired, and if the case is one which may prop- 
erly be brought up on error,’® but not otherwise.®° 
In Colorado the statute providing that where an ap- 
peal is dismissed for want of jurisdiction to en- 
tertain the same, and the court would have juris- 
diction if the action had come up on writ of 
the court shall order the clerk to enter the action 
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expired.®” 


in Louisiana. 


[§ 1086] 


error, 


as pending on writ of error, applies where an appeal 


that it was so returned because the 
appeal was not brought within the 
time prescribed, the omission to re- 
turn the printed copies of the return 
served upon him was not a waiver of 
the objection to the appeal. Marsh v. 
EercesdlOUN; Yo, 639; 1 NB +729... .C2) 
And the fact that appellee’s counsel 
was present in the lower court when 
the appeal bond was filed and made 
objection to its wording cannot be re- 
garded as a waiver of the right to 
have the appeal dismissed as not hay- 
ing been prayed for in proper time. 
James v. Dexter, 112 Ill. 489. (3) So, 
where appellee joins in error, but also 
alleges in the same answer that the 
appeal was not taken within three 
years from the rendition of the judg- 
ment, there is no waiver of the delay 
and the court has no jurisdiction. 
Smith v. Conlan, 14 Ind. 513. (4) 
And where the question of dismissal 
of an appeal was directed to be heard 
with the merits, the fact that a part 
of the record omitted below was sub- 
sequently supplied by consent of the 
parties did not amount to a waiver 
of the right to have the appeal dis- 
missed because not taken in _ time. 
Combs v. Combs, 144 Ky. 389, 138 SW 
_ 629. (5) No waiver by applying for 
pecueity. fOr costs see Sung v. Lung, 
SBC: 

[da] paeqeies writ of error 
to review a judgment against a gar- 
nishee, issued nearly three years af- 
ter the judgment, will on motion be 
dismissed because not issued in time, 
notwithstanding a_ stipulation be- 
tween the parties and an order of 
court entered thereon, especially 
where it was provided that neither 
party should use the stipulation as 
evidence of waiver of rights in the 
litigation. Bliss v. Caille Bros. Co., 
158 Mich. 212, 122 NW 543. 

78. U. S.—Clark v. Doerr, 143 Fed. 
960, 75 CCA 146; Dodson v. Fletcher, 
79 Fed. 129, 24 CCA 466; Stevens v. 
Clark, 62 Fed. 321,10 CCA 379. 

Ala.—Wy nn v. Tallapoosa County 
Bank, 168 "Alas 469, 53 S 228. 

Cal.—Land_ v. Johnston, 156 Cal. 
253, 104 P 449; In re Brewer, 156 Cal. 
89, 103 P 486; Bell v. San Francisco 
Sav. Union, 153 Cal, 64, 94 P 225; 
Niles v. Gonzalez, 152 Cal. 90, 92 P 
74; Fairchild v. Daten, 88 Cal. 286. 

Colo.—Roseberry v. Valley Bldg., 
ete., Assoc., 17 Colo. A. 448, 68 P 
1063; Grove v. Foutch, 6 Colo. A. 357, 
40 P’ 852. 

Ida.—Penny v. Nez Perces County, 
4 Ida. 642, 43 P 570. 

Ind.—Holloran v. Midland R. Co., 
129 Ind. 274, 28 NE 549; Flory v. Wil- 
son, 83 Ind. 391. See also Louisville, 
etc., R. Co. v. Boland, 70 Ind. 595. 

Kan.—Glick v. Lowe, 63 Kan. 160, 
65 P 231: ‘Mitts v. Smith, 60 P 822; 
Hartzell v. Magee, 60 Kan. 646, 57 P 
‘502; Atkins v. Nordyke- Marmon Co., 
60 Kan. 354, 56 P 533; Strong v. Kan- 


sas City First Nat. Bank, 6 Kan. A. 
753, 50 P 952. 
La.—Untereiner v. Miller, 29 La. 


Ann. 435. See also Higgins v. Haley, 
28 La. Ann. 215; State v. Judge, 27 
La. Ann. 697. 


Mass.—Atty.-Gen. v. Barbour, 
Mass. 568. 

Mich.—Perkins vy. Perkins, 173 Mich. 
690, 140 NW 161. 

Minn.—Brown v. Cook County, 82 
Minn. 542, 85 NW 550. 


Fama en wa v. Mauck, 78 Mo. 
Nebr.—Tootle_ v. Shirey, 52 Nebr. 


674, 72 NW 1045; Stull v. Cass Coun- 
ty, 51 Nebr. 760, 71 NW 777. See also 
ee Vv. Morgan, 21 Nebr. 673, 33 NW 


Oh.—King vy. Penn, 43 Oh. St. 57, 1 
NE 84. 

Okl.—John vy. Paullin, 24 Okl. 642, 
106 P 838 [den reh 24 Okl. 636, 104 
P. 365] (general appearance in ap- 
pellate court not a waiver); Wedd v. 
Gates, 15 Okl. 602, 82 P 808. 

R. I.—Kenyon v. West Green- 
wich. Probate Ct., 17 BR: T. 652, 24 
yer [dist State v. Dexter, 10 R. I. 

Tex.—Dias v. Munos, 17 Tex. 518. 

Utah.—Anderson Vv. Halthusen 
Mercantile Co., 30 Utah 31, 34, 83 P 
560 [cit Cyc]. 

Wash.—Cogswell v. Hogan, 1 Wash. 
4, ae 835; Stark v. Jenkins, 1 Wash. 


qT. 

Wis.—Hall v. Gilman, 90 Wis. 455, 
63 NW 1044; Herrick v. ‘Racine Ware- 
house, etc., Co., 43 Wis. 93. 

Effect of appearance in appellate 
court see infra § 1363. 

[a] An anticipated or expected 
agreement with counsel for the ad- 
verse party, concerning the contents 
of a transcript of the record on ap- 


peal, is not an excuse for not taking 
an appeal in time. Ewell v. Taylor, 
45 Md. 573. 


{[b] “As the bond was not filed 
within the forty days required by 
the statute (Comp. L., § 3597), it be- 
comes a jurisdictional facet, and con- 
fers no jurisdiction upon this court, 
and that no laches upon the part of 
the defendant in bringing on the mo- 
tion can confer such ee ape Hi 
Moore v. Ellis, 18 Mich. 77, 

[e] Appeal from justice —(1)_ An 
appeal not taken in time from a jus- 
tice confers no jurisdiction on the 
circuit court, although both parties 
appear. Consent cannot confer ju- 
risdiction. Robinson v. Walker, 45 
Mo. 117; Whitehead v. Cole, 49 Mo. 
A. 428; Ewing v. Donnelly, 20 Mo. A. 
6; Bauer v. Cabanne, 11 Mo. A. 114; 
Moore v. Minkler, 3 Mo. A. 596. (2) 
But a defect in an amendable affi- 
davit may be waived where the ap- 
peal was allowed on such affidavit 
within the time. Welsh v. Hannibal, 
ete, RR. Co... 55) MowAs 599. 

{d] From the decision of a mu- 
nicipal council an appeal to the cir- 
cuit court must be taken within the 
statutory time to give jurisdiction, 
and the objection can be raised for 
the first time in the supreme court. 
Telford v. Ashland, 100 Wis. 238, 75 
NW 1006. 

79. Denver v. Rubidge, 51 Colo. 
2:24, ADL Gs ie 11305, Sholty v. McIntyre, 
136 Ill. 38, 26 NE 655; Gordon v. Mc- 
Call, (Tex. Civ. A.) 56 SW 219. 

80. Joseph Schnaider’s Brewing 
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is dismissed because not taken or perfected in 
time;*! but the statute does not apply, of course, 
where the time for proceeding by writ of error had 


[§ 1085] f. Suspensive and Devolutive Appeals 
In Louisiana an appeal taken too 
late to operate as a suspensive appeal may, in a 
proper case, be sustained as a devolutive appeal.®* 

16. 
Error, Exceptions, Etc. As a general rule, except in 
the case of mere irregularity not resulting in preju- 
dice, an appeal or proceeding in error taken or com- 
menced before the right to take or commence the 
same has accrued is premature and will be dismissed 
for want of jurisdiction,®* unless there is a statu- 


Premature Appeal, Proceeding in 


Co. v. Levvie, 41 Mo. A. 584; Duncan 
y. Forgey, 25 Mo. A. 310. 

81. Mills Annot. Code § 388a; 
Roseberry v. Valley Bldg., etc., As- 
soc., 135 Colo. 132, $32 6375 Best v. 
Rocky Mountain Nat. Bank, 31 Colo. 
474, 73 P 845; Colorado Spring Live 
Stock Co. v. Godding, 20 Colo. 71, 36 
P 884; Roseberry v. Valley Pees ete., 
Assoc, 17 Colo. A. 448, 68 P 1 063. 


82. Johnston vy. BHagle- -Ore Sam- 
pling Co., 46 Colo. 182, 103 P 294 
83. Long vy. Dickerson, 127 La. 


341, 53 S 598 (holding that an appeal 
sought to be taken as a suspensive 
appeal will not be dismissed because 
not taken in time to act asa suspen- 
sive appeal, where the appeal is be- 
fore the court and has all the neces- 
sary elements of a devolutive appeal, 
and the fact that a suspensive appeal 
bond has been given will not destroy 
any of the elements necessary for a 
devolutive appeal); Knoll v. Knoll, 
114 La. 708, 38 S 523 (holding that, 
although the prayer and the order 
were for a suspensive appeal solely, 
but taken too late to be sustained as 
such, the appeal will be sustained as 
devolutive if the amount of the bond 
was fixed in the order). See also 
orate v. Patterson, 134 La. 875, 64 S’ 

oO 

84. yoie ae v. Frank, 136 Ala. 


616, 33 S 8 
73 Ark. 617, 


Ark.—Augst v. Hall, 
74 SW 518. 

Cal.—Wood v. Missouri Pac. R. Co., 
152 Cal. 344, 92 P 868; In re More, 
143 Cal. 493, 77 P 407; Bell v. Staacke, 
137 Cal: 307, 70 P 171; In re Pearson, 
119 Cal. 27, 50 P 929; More v. Miller, 
6-Cal> Umrep:iCais! 11105154, Paes: 

Ga.—Perdue vy. Anderson, 137 Ga. 
512, 73 SH 1050; Walker v. Norris, 134 
Ga. 518, 68 SE 70; Wikle v. Jones, 131 
Ga. 37, 61 SE 1124; Kelly v. Moore, 
125 Ga. 382, 54 SE 118; Ross v. Mer- 
cer, 115 Ga. 353, 41 SE 594; Duke v. 
Story, 113 Ga. 112, 38 SE 337; Atlanta 
Nat. Bldg., etce., Assoc. v. Jones, 111 
Ga. 890, 36 SE 968; Chipman y. Corn- 
well, 111 Ga. 862, 36 SE 923; Inman 
v. Bstes, 104 Ga. 645, 30 SE 800; Mc- 
Lendon v. Western, etc., R. Co., 85 Ga.. 
129, 11 SE 580; Williamson vy. Jones, 
69 Ga. 277, 757; Mitchell v. Tomlin, 
64 Ga. 368; Neal-Blum Co. v. Zeigler, 
11 Ga. A. 273, 75 SH 142. 
Ida.—Vollmer v. Nez Perces Coun- 


ty, 7 Ida. 302, 62 P 925 
Iil.—Thomson y. Black, 208 MI. 
229, 70 NE 3818. 
Iowa.—Puckett v. Gunther, 137 


Iowa 647, 114 NW 34; Thompson vy. 
Great Western Acc. Assoc., 136 Iowa 
557, 114 NW 31; Hoffman-Bruner 
Granite Co. v. Stark, 132 Iowa 100, 
108 NW 329; D. M. V. Live Stock Ins. 
Co. v. Henderson, 38 Iowa 446. 
yh in Paso v. Blank, 110 La. 493, 
Mah, A. Thompson Scenic R. Co. 
v. Norvell, 44 A 1026; R. Frank Wil- 
liams Co. v. U. S. Baking Go., 86 Md 
475, 38 A 990. 


Mass.—Brennan v. McInnis, 172 
Mass. 247, 51 NE 974. 

eee v. Barker, 92 Mo. A. 
498. 
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tory provision to the contrary.*® 


peal or proceeding in error is premature or not de- 
pends of course upon the local statute, and the rules 
are not the same in all jurisdictions.*® 


has been applied, for example, in 


Nebr.—Trimble vy. Corey, 86 Nebr. 
5, 124 NW 907; Metzger v. Royal 
Neighbors of America, 85 Nebr. 477, 
123 NW 1052; Vrana vy. Vrana,>85 
Nebr. 128, 122 NW 678; Skallberg v. 
Skallberg, 84 Nebr. 717, 121 NW 979. 

Nev.—Jlke-Tuscarora Mercantile 
CoN Wines, 24 Nev. 305, 53 P 177. 


. C.—Southern Chemical Co. v. | 
Haekeyiw £40 Ni. Wi Cau a2 S Hie 


Houston vy. Greensboro Lumber Co., 
136 N. C. 328, 48 SE 738; Shankle v. 
Whitley, 131 N.C. .168, 742) Shiy574; 
Goode v. Rogers, 126 N. C. 62, 35 SH 
185. 


Oh.—Luhrig Coal Co. v. Montgom- | 


ery, 28 Oh. Cir. Ct, 258, 
Pa.—Philadelphia vy. Miller, 27 Pa. 


Super. 11; Miller v. Cambria County, | 


25 Pa. Super. 591. 
R. I.—Fox v. Artesian Well, etc., 
$e 79 A 681. 


D.—Brannon v. White Lake Tp., 


17 S. D. 83, 95 NW 284; Dyea Electric 
Light Co. v. Haston, 14 S. D. 520, 86 
NW 23; Neeley v. Roberts, 11 S. D. 
$34, 80 NW 130. 

Tenn.—Gamble vy. Branch, (Ch. A.) 
52 SW 897. 

Tex.—Trotti v. Kinnear, (Civ. A.) 
144 SW 326. 

Utah.—Robinson v. Salt Lake City, 
37 Utah 520, 109 P 817. 

Vt.—Abbott v. Sanders, 83 Vt. 165, 
74 A 1058. 

Va.—Com. v. Levy, 23 Gratt. (64 
Va.) 21; Bohn v. Sheppard, 4 Munf. 
(18 Va.) 4038. 

Wash.—Robertson v. Shine, 50 
Wash. 433, 97 P 497. 

And see other cases in following 
notes. 

[a] Claim of appeal filed before 
filing settled case.—in Michigan it is 
irregular to file a claim of appeal and 
bond before the filing of the settled 
case on appeal, since the statute pro- 
vides that an appeal shall be claimed 
within forty days from the settlement 
of the case on appeal; but such ir- 
regularity, or a failure to file an- 
other claim of appeal after settle- 
ment of the case, is not fatal to the 
appeal if no harm has resulted. 
Baldwin v. Escanaba Liquor Dealers’ 
Assoc., 162 Mich. 703, 127 NW 784; 
Patterson v. Hynes, 148 Mich. 581, 
112 NW 129; Sherman v. Sherman, 
139 Mich. 180, 102 NW 630; Love v. 
Francis, 63 Mich. 181, 29 NW 843, 6 
AmSR 290; Simons v. Simons, 47 
Mich. 2538, 645, 10 NW 360. 

[b] Estoypel or waiver.—(1) 
Where the supreme court has no ju- 
risdicticn to entertain a premature 
appeal, an appellee cannot be estopped 
by his acts to raise this objection. 
In re More, 143 Cal. 493, 77 P 407; 
Matter of Pearson, 119 Cal. 27, 50 P 
929. (2) But it is otherwise in the 
case of mere irregularity not fatal to 
jurisdiction. Sherman v. Sherman, 
139 Mich. 180, 102 NW 630 (holding 
that, although appellant’s act in 
claiming his appeal and filing his 
bond prior to the settlement of the 
case was irregular, appellee who 
knew that appellant was proceeding 
in good faith and diligence to procure 
testimony for settlement of the case, 
and was obtaining orders from the 
court extending the time for that 
purpose, waived his right to complain 
that the appeal was premature by 
taking no steps to procure dismissal). 

85. See Ford v. lLenander, 145 
Iowa 106, 123 NW 746. 

[a] Retrospective operation of 
statute.—The Iowa statute, acts 
(1909) p 191 e¢ 205, providing that 
notice of appeal shall not be held in- 
sufficient ebecause served before the 
clerk of the trial court has spread 
the judgment entry upon the record, 
if it shall appear that such entry has 
been made in proper form before the 
appellant’s abstract was filed in the 


APPEAL AND ERROR 


Whether an ap- 


The rule 
particular juris- 


) office of the clerk of the supreme 


|court, was held not applicable to 
;cases in which the right of appeal 
was gone by reason of lapse of time 
| when the act became a law. Ford v. 
Lenander, 145 Iowa 106, 123 NW 746. 
| 86. Cross references: 

| Appealability as dependent upon na- 
ture and scope of decision see su- 
pra § 256 et seq. 

| Decisions as to particular matters®see 

supra § 291 et seq. 

Decisions in particular actions or pro- 
ceedings see supra § 382 et seq. 
Dependent on rendition, form, or en- 
| try of judgment, order, or decree 

| see supra § 440 et seq. 

| Finality of decision and appealability 

of interlocutory judgments, orders, 

| or decrees see supra § 256 et seq. 

Commencement of period of limita- 
tion and computation of time see 
supra § 1043 et seq. 

87. Ala.—Street v. Frank, 136 Ala. 
616, 33 S 879 (pendency of garnish- 
ment proceedings in lower court). 

Ark.—Augst v. Hall, 73 Ark. 617, 74 
SW 518. 
|. Ga.—Perdue v. Anderson, 137 Ga. 

512, 73 SE 1050; Wikle v. Jones, 131 

|Ga. 37, 61 SE 1124; Canuet vy. Sea- 
board Air-Line R. Co., 128 Ga. 41, 57 
SE 92; Ross v. Mercer, 115 Ga. 353, 
41 SE 594; Donalson v. Norman, 14 
Ga. A. 146, 80 SE 678; Neal-Blum Co. 
vy. Zeigler, 11° Ga. A. 273,75 SH £425 
|; American Agricultural Chemical Co. 
v. Shy, 9 Ga. A. 519, 71 SH 876; Whid- 
den v. Merry, 8 Ga. A. 564, 69 SE 
1085; Hartman Stock Farm v. Henley, 
4 Ga. A. 60, 60 SE 808. 

Il1l.—Thomson y. Black, 208 Ill. 229, 
70 NE 318. 

Mass.—Shawmut Commercial Paper 
Co. v. Cram, 212 Mass. 108, 98 NE 
696; Cotter v. Nathan, etc., Co., 211 
Mass. 31, 97 NE 144; Crossin v. 
Beebe, 186 Mass. 472, 72 NB 65; 
Brennan v. McGinnis, 172 Mass. 247, 
51 NE 974. 

Mo.—Loli v. Central Coal, ete., Co., 
254 Mo. 330, 162 SW 148. 

Nebr.—Trimbell v. Corey, 86 Nebr. 
5, 124 NW 107; Vrana v. Vrana, 85 
Nebr. 128, 122 NW 678; Skallberg v. 
Skallberg, 84 Nebr. 717, 121 NW 


S79: 

N. C.—Walker v. Reeves, 165 N. C. 
35, 80 SE 885; Gray v. James, 147 N. 
C. 139, 60 SE 906; Shankle v. Whitley, 
13DUNIIC,! A168, 2ZeS wor 4 ee Atviers Eve 
Makely, 131 Nit. 60;°42 SE 454; 
Duffy v. E. H. Meadows, ete., Co., 131 
N. C. 31, 42 SE 460; Hughes v. Pritch- 
ard, 129 N. C. 42, 39 SE 632; Best v. 
Dunn, 126 N. C. 560, 30 SE 126; Aus- 
tin v. Stewart, 126 N. C..525, 36 SH 
37; Goode v. Rogers, 126 N. C. 62, 35 
SE 185; State v. Caraleigh Phosphate, 
ete., Works, 123 N.C, 162, 31 SE 373; 
Leet v. Hicks, 122 N. C. 409, 29 SE 

(VU. 

Oh.—Luhrig Coal Co. v. Montgom- 
ery, 28 Oh: Cir, Ct: 258. 

Pa.—St. Clair Borough y. Souilier, 
234 Pa. 27, 82 A 1099. : 

Tenn.—Gamble v. Branch, (Ch. A.) 
52 SW 897. 

Vt.—Abbott v. Sanders, 83 Vt. 165, 
74 A 1058. 

Va.—Com. v. Levy, 23 Gratt. (64 
Va.) 21. 

Completeness or finality of decision 
see supra § 1044 et seq. 

Whether the judgments, orders, or 
decrees are appealable see supra § 
256 et seq. 

[a] fllustrations.—As in some ju- 
risdictions in the case of an appeal 
or proceeding in error from or to: 
(1) An order allowing amendment of 
a pleading. State v. Caraleigh Phos- 
phate, etc., Works, 123 N. C. 162, 31 
SE 373; Parker v. Harden, 122 N. C. 
111, 28 SE 962. See supra § 311. 


(2) An order refusing an amendment. 
Canuet v. Seaboard Air-Line R. Co., 


‘ 
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dictions, to appeals or proceedings in error which 
are premature because taken or commenced before 
there was a final or appealable judgment, order, or 
decree,’ or before the actual rendition, or in some 
jurisdictions before the entry, of the judgment, or- 


128 Ga. 41, 57 SE 92; Ayers v. Make- 
ly, 131 N. C. 60, 42 SH 454. See also 
supra § 311. (3) Refusal of a judg- 
ment upon a complaint and answer. 
Duffy v. E. H. Meadows, etc., Co., 131 
N. C. 31, 42 SE 460. See supra § 314. — 
(4) An order refusing to dismiss an 
action for want of valid service of 
summons. Jester v.,Baltimore Steam 
Packet Co., 131 N. C. 54, 42 SH 447. 
See supra 8 335. (5) An order or 
judgment overruling a demurrer. Wal- 
ker v. Norris, 134 Ga. 518, 68 SH 70 
(to application for quo warranto); 
American Agricultural Chemical Co. 
v. Shy, 9 Ga. A. 519, 71 SE 876 (to 
plea); Hartman ,Stock Farm v. Hen- 
ley, 4 Ga. A. 60, 60 SE 808 (where a 
judgment sustaining the demurrer 
would not be a final determination 
of the case). See supra § 312. (6) 
A judgment sustaining a demurrer ta 
an intervention by a trustee in bank- 
ruptey, in an action to cancel a 
mortgage and dismissing the inter- 
vention, except that the trustee was_ 
allowed to defend as to the amount 
still due under the mortgage. Wikle 
v. Jones, 131 Ga. 37, 61 SE 1124. See 
supra § 314. (7) Refusal of a court 
to grant a motion to remand the case 
to the clerk. Best v. Dunn, 126 N. C. 
560, 36 SE 126. See supra § 291. (8) | 
An order permitting defendants to 

make a new verification of the an- 
swer. Best v. Dunn, 126 N. C. 560, 

86 SE 126. See supra § 307. (9) 

An order appointing a receiver before 

answer filed; under Maryland statute. 

R. Frank Williams Co. v. U. S. Bak- 

ing Co., 86 Md. 475, 38 A 990. See 

supra § 412. (10) A decree foreclos- 

ing a trust deed but leaving certain 
matters for further determination 

and decree. Thomson y. Black, 208 

Ill. 229, 70 NE 318. See supra §§ 

258, 259. (11) An order rescinding 

a previous order unless cause is 

shown to the contrary by a day 
named. L. A. Thompson Scenic R. 

Co. v. Norvell, (Md.) 44 A 1026. And 

see supra § 355. (12) An order in 

trustee process denying the trustee’s 

motion to be discharged on his an- 

swer, made before trial of the action 

against the principal defendant. 

Brennan v. McGinnis, 172 Mass. 247, 

51 NE 974. And see supra § 392. 

(13) An order setting aside a judg- 

ment or decree, fixing the time for 

filing pleadings, and setting the cause 

down for a new trial. Trimble v. Co- 

rey, 86 Nebr. 5, 124 NW 107. And 

see supra §§ 337, 355. (14) An order 

appointing a referee to take and state 

an account, the appeal being taken 

before final judgment on the coming 

in of the referee’s report. Shankle 

v. Whitley, 131 N. C. 168, 42 SE 574. 

See supra § 347. (15) An order for 

a re-reference to find a fact, entered 

on the hearing of exceptions to the 

report of the referee. Southern Chem- 

ical Co. ‘vi Lackey, 140° Ni ICr32) 652 

SE 272. See supra § 349. (16) An 

order overruling a motion to strike 

portions of the answer. Neal-Blun 

Co. v. Zeigler, 1 Gav, 2733 oes 

142. And see supra § 316. 

[b] Change of venue.—An appeal 

from an order removing, or refusing 
to remove, a cause to another county 
for trial, taken at the time of the 
entry of the order, is, in some states, 
not premature. Connor vy. Diliard, 
129 N. C. 50, 39 SE 641; Roberts v. 
Connor, 125 N. C. 45, 34 SH 10%. See 
supra § 294. 
_ [c] An appeal by counsel “appear- 
ing specially,” from a judgment by 
default, is premature. Houston v. 
Greensboro Lumber Co., 136 N. C. 
328, 48 SH 7388. 

[ad] An appeal from a decree en- 
forcing the performance of a contract 
between railroads for interchange of 
traffic, etc., because it does not de- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


— 


der, or decree,°* or, in some jurisdictions, while a 
motion for a new trial or rehearing is pending and 
And in some states, although not 
in all, an appeal by one of two or more defendants 
before final judgment as to both is properly dis- 
But where an order vacat- 
ing a judgment against defendant gives him a cer- 
tain time to comply with its terms, defendant may 
appeal before the time for compliance has expired.®+ 
And where an appeal is from a judgment and from 
an order denying a motion for new trial made after 
the judgment, and the order has not been entered 
below, the appeal will not be dismissed, but the mo- 
tion for new trial will be disregarded.®? 


undisposed of.*® 


missed as premature.®° 


termine what connections shall be ar- 
ranged, and how joint earnings shall 
be apportioned on a mileage basis, 
such matters not being specified in 
the contract, is premature, as these 
matters can be properly determined 
only when the decree goes into ef- 


fect. Cumberland Valley R. Co. v. 
Gettysburg, ete, R. Co., 177 Pa. 564, 
35°A 956. 

[e] Suspension of judgment.— 


Where the judgment is suspended un- 
til the facts upon which alleged equi- 
ties rest are ascertained and adjust- 
ed, an appeal during such suspension 
is premature. Moore v. Smith, 24 S. 
C. 316; Whitesides v. Barber, 22 S. 
@:_ 47. See “also supra. § 1052. 

[f] But a stay of execution (1) 
does not ordinarily render an appeal 
premature. Meredith v. Peterson, 108 
Iowa 551, 79 NW 351. See supra § 
1252. (2) And it has been held that, 
where a judgment provides that it 
shall not go into effect until a later 
date (five days), a notice of anpeal 
before the period expires is good, as 
the stay can have effect only to sus- 
pend enforcement of the judgment. 
Meredith v. Peterson, supra. 

88. U. S—Fairbanks v. Amoskeag 
Nat. Bank, 32 Fed. 572; Brown vy. 
Evans, 18 Fed. 56, 8 Sawy. 502. 

‘Ark.—Ex p. Morton, 69 Ark. 48, 60 
SW 307; Little River County v. Joy- 
mer; 57 Ark. 185, 20 SW 1082. 

Cal.—In re Dunphy, TH srOaleyadl ss eLOo 
P 627 (order appointing guardian of 
incompetent person); Wood vy. Mis- 
souri Pac. Co, Los CalinotA.e (92 
P 868; In re More, 143 Cal. 493, 77 
P 407; Bell v. Staacke, 137 Cal. 307, 
70 P 171; In re Devincenzi, 131 Cal. 
452, 63 Pp 723; In re Sheid, 122 Cal. 
528, 55. P 328; Wood v. Etiwanda 
Water Co., 122 Cal. 152, 54. P 726: 
In re Pearson, tl OP Callt ouR 50 P9295 
McHugh v. Adkins, 117 Gal. 228, 49 
P 2; Emerson v. Bergin, 71 Cal. 335, 
12 P 242: Peo. v. Center, 66 Cal. 551, 
Die LZ syn One Lao Pedley Vv. Werdin, 
aad. Unrep. Cas. 360, 99 P 975; More 
v. Miller, 6 Cal. Unrep. Cas. 110, 54 
P 263. 

Fla.—Pittsburg ee Co. v. Streety, 
60 Fla. 1838. 53 S 5 

Ida.—Vollmer v. ONen Perces Coun- 
tye Lda. 302,62 P9252 

Ind.—James v. Lake Brie, etc, R. 
Co., 144 Ind. 630, 43 NE 876; Ander- 
son v. Mitchell, 58 Ind. 592. 

Towa.—Puckett v. Gunther, 137 
Towa 647, 114 NW 34; Thompson v. 
Great Western Acc. Assoc. 136 Iowa 
557, 114 NW 31; Hoffman-Bruner 
Granite Co. v. Stark, 132 Iowa 100, 
108 NW 329. Rule otherwise under 
statute of 1909 see Ford v. Lenander, 
145 Iowa 106, 123 NW 746. 

Minn.—Exley v. Berryhill, 36 Minn. 
117, 30 NW 436. 


Nebr.—Anderson v. Carlson, 85 
Nebr. 711, 124 NW 145. 
Nev.—Elko-Tuscarora Mercantile 


Co. v. Wines, 24 Nev. 305, 53 P 177; 
California State Tel. Co. v. Patterson, 
1 Nev. 150. 

N. C.—Piedmont Mfg. Co. v. Bux- 
ton, 105 N. C. 74, 11 SEH 264; Clark 
Code Civ. Proc. (1900) pp 741, 742, 

N. D.—Prescott y. Brooks, 11 _N. 
ee 90 NW 129 [reh den 94 NW 
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missed.?# 
And an 


Oliver v. Wilscn, 8 N. D. 590, 80 NW 
LES CS Pca SAgd 784 

Oh. —wWilson v. Holeman, 2 Oh. 25 

Pe adelphia v. Miller, 27 Ds 
Super. 11; Miller v. Cambria County, 
Ae jetehs Super. BOA 

S. C.—Wallace v. Columbia, etc., R. 
Con 86 St Co 99 15 Sb 452, 

Sf D.—Stephens Ve SWEEP) Sis Be 
367, 106 NW 56; Brannon v. White 
Lake Epes Lanse “iby 83, 95 NW 284; 
Dyea Electric Light Co. v. Easton, 14 
Su. DD, 520) 886" INWe'235) Euehes vy. 
Stearns, 13) Gee D: 627, "84 NW 196; 
Mettel v. Gales, 12 S. D. 632, 82 NW 
181; Neeley v. Roberts, 11 S. D. 634, 
80 NW 130; Baa Ve Smith, List. DD: 
437, 78 NW 100 

Tex.—Trotti oe Kinnear, (Civ. A.) 
144 SW 326. Compare Farwell v. 
Babcock, 27 Tex. Civ. A. 162, 65 -SW 
509 (filing of interlocutory order 
made at chambers sufficient although 
not entered on minutes). 

Utah.—Robinson v. Salt Lake City, 
37 Utah 520, 109 P 817. 

Wash. Jee bborteon v. Shine, 50 
Wash. 433, 97 P 497; Hays v. Dennis, 
11 Wash. 360, 39 P 658. 

Rendition or entry of judgment, or- 
der, or decree see supra §§ 440 
sea, 1054 et seq. 

[a] Before judgment signed.— 
Pittsburg Steel Co. v. Streety, 60 Fla. 
183; 53S 505; Mitchell v. Shreveport 
Creosoting Co}, 123: ia. 95%) 49 S 6553 
Hauch v. EH. C. Drew Inv. Co., 116 
La. 488, 40 S 847; Le Blane v. Le- 
maire, 52 La. Ann. 1635, 28 S 105. 
But see State v. Trahan, 125 La. 312, 
51S 216 (judgment signed on the day 
after motion for appeal no ground 
for dismissal). See also supra § 
1057. 

[b] 


Judgment prematurely signed. 


et | 


—That a judgment appealed from ' 
was prematurely signed, and that the’) 


appeal was taken on the day before 
the judgment should have _ been 
signed, was no ground for dismissing 
the appeal. Madere v. Alexandre, 126 
La. 347, 52 S 537; Madere v. Alex- 
reg 126 La. 342, 52 S535. 

[e 


and before judgment is premature, 
as no appeal lies from a_ verdict. 
Globe Smelting, ete., Co. v. Spann, 6 


Colo. A. 146, 40 P 198. And see su- 
pra § 441. 
{d] Entry of order denying new 


trial.— But, where an order denying 
defendants a new trial was entered 
on plaintiff's consenting to a reduc- 
tion of the judgment, defendants, or 
either of them, could immediately ap- 
peal therefrom, under Code Civ. Proc. 
§ 939 subd 3, their appeal not being 
premature because, when notice of 
appeal was given, the judgment, as 
reduced, had not been made or en- 
tered: O’Rourke v. Finch, 8 Cal. A. 
263, 96 P 784. 

[e] Appeal on day of entry not 
premature.—In Tyrrell v. Baldwin, 72 
Cal. 192, 13 P\ 475, it was held that, 
where the notice of appeal was 
served on December 7 and filed on 
December 8, that being the same day 
as that on which the judgment was 
entered, the appeal was not prema- 
ture. See also Schroder v. Schmidt, 
TAR Cale is90y sal 2is 302°) (Bly den- 


After verdict and before judg-_ 
ment.—An appeal taken after verdict 


i8C)i TT 


appeal by defendant from a judgment denying re- 
hef upon his counterclaim is not prematurely taken 
by reason of the pendency of plaintiff’s motion to 
vacate the judgment denying plaintiff any relief, 
since the appeal was taken only from the other por- 
tion of the judgment, which the plaintiff would have 
no interest in vacating.®? 
Exceptions, reserved case, etc. 
plies to review by exceptions, reserved case, or oth- 
erwise, under the Massachusetts statute. Exceptions 
entered as of right before the case below is ripe for 
final judgment are premature and will be 


The rule also ap- 


dis- 


Cross bill of exceptions. The writ of error having 


burgh v. Cotheal, 4 N. Y. 418, 5 How 
Pr 200. 

{f] Appeal before entry or re- 
cording of judgment is not prema- 
ture in some jurisdictions. Ex p. 
Morton, 69 Ark. 48, 60 SW 307. And 
see other cases supra § 1054. 

{g] Under a law requiring service 
of notice of appeal on an adverse par- 
ty and on the clerk, an appeal is not 
premature for serving notice of ap- 
peal on the adverse party before the 
filing of the judgment roll, when the 
notice on the clerk was served after 
the judgment roll was filed. Bran- 
non v. White’ Lake*Tp., 17S. D183, 
95 NW 284. 

[h] An appeal taken before excep- 
tions have been filed is premature, 
unless the order of court is so drawn 
as to raise the presumption that the 
court intended the prothonotary to 
enter a final and absolute judgment 
forthwith, and to deny to the parties 
the right to file exceptions and to a 
hearing thereon. Miller v. Cambria 
County, 25 Pa. Super. 591. 

[il When judgment cannot be en- 


| tered until after the expiration of five 


days from the rising of the court, 
without special leave of the court, it 
is not necessary for an appellant to 
wait until judgment is actually en- 
tered to give notice of his intention 
to appeal. Wallace v. Columbia, etce., 
ReaICO.. (Saco) kom shiEaoge 

89. Kelly v. Moore, 125 Ga. 382, 
54 SH 118; Duke v. Story, 113 Ga. 
112, 38 SE 337; McLendon v. West- 
ern, ‘etc., *R. .Cor,. 8b. Gan £29, elas 
580; Williams vy. Jones, 69 Ga. ONE E 
757; Mitchell v. Tomlin, 64 Ga. 368; 
Shaw v. Guthrie, 14 Ga. A. 308, 80 
SH 735; Metzger v. Royal Neue 
of America, 85 Nebr. 477, ee NW 

Effect of motion for new trial or 
rehearing, bill of review, etc. see su- 
pra § 1050. 

[a] Effect of dismissal of motion. 
—A bill of exceptions complaining of 
the direction of a verdict will not be 
dismissed, although a motion for a 
new trial was filed by plaintiffs in er- 
ror, where an affidavit of the clerk 
of the court shows that such motion 
was voluntarily dismissed before the 
bill of exceptions was certified. Shaw 
v. Guthrie, 14 Ga. A. 3038, 80 SE 735. 

90. MeVey v. Barker, 92 Mow VA: 
498. See supra § 278. 

91. Fallon v. Crocicchia, 52 Misc. 
503, 102 NYS 541. 

92. Hughes vy. Stearns, 13 S. D. 
627, 84 NW 196; Mvers v. Longstaff, 
1ST: 641, 82 NW 183; Mettel v. 
Gales, 12 S. D. 632, 82 NW 181; Min- 
neapolis Threshing Mach. Co. v. Skau, 
10 S. D. 636, 75 NW 199. 

93. Lauridsen vy. Lewis, 47 Wash. 
594, 92 P 440. 

94. Shawmut ° Commercial Paper 
Co. v. Cram, 212 Mass. 108, 98 NE 
696; Brooks v. Shaw, 197 Mass. 376, 
84 NE 110; Crossin v. Beebe, 186 
Mass. 472, 72 NE 65; Lowd v. Brig- 
ham, 154 Mass. 107, 26 NE 1004; West 
v. Platt, 124 Mass. 358; Harding vy. 
Pratt, Ios Mass: “188° 'Climiton: Nat: 
Bank v. Taylor, 117 Mass. 283 note; 
Safford v. Knight, 117 Mass. 281; 
Stowell  v. Richardson, 1 Allen 
(Mass.) 401; Sullivan v. White, 34 R. 
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been dismissed as prematurely brought, the cross bill 
of exceptions must likewise be dismissed.°® 

Appeal before notice of decree. A defeated party 
who files his claim of appeal and appeal bond after 
the final decree has been settled, signed, and filed, 
and who gives notice thereof to the successful party, 
thereby waives his right to notice of the decree, and 
the claim of appeal is not premature.°® 

[§ 1087] 17. Fast Bill of Exceptions under Geor- 
Where a fast bill of exceptions is 
brought up on writ of error under the Georgia code, 


gia Statute. 


before final judgment to review a 
der which is not properly subject 


until after final judgment, the writ must generally 
be dismissed as premature.®’ But on such dismissal 


I. 61, 82 A 724 (notice of intention 
to prosecute a bill of exceptions filed 
prior to determination of motion for 
new trial); Malafronte v. Milone, 33 
R. I. 460, 82 A 227; Fox v. Artesian 
Well, ete., Co., (R. I.) 79 A 681 (bill 
of exceptions brought before decision 
on the merits); Ainley v. Ainley, 29 
il, Soe OS ACO 40. 

[a] Before a general verdict on 
the findings of a jury has been or- 
dered or returned, the case is not ripe 
for final judgment, and exceptions to 
the rulings of the court are prema- 
turely entered in the appellate court. 
Crossin v. Beebe, 186 Mass. 472, 72 


NE 65. 

[b] Proper bill subsequently filed. 
—Premature notice of intention to 
file a bill of exceptions, under which 
no bill was filed, does not prevent 
the subsequent filing of a proper bill 
under a subsequent notice, after the 
denial of a motion for a new trial, as 
authorized by Gen. L. (1909) c 298 
§ 17. Malafronte v. Milone, 33 R. I. 
460, 82 A 227. 

95. Perdue v. Anderson, 137 Ga. 
512573 SH 1050; 

96. Stockwell v. Eaton Cir. Judge, 
172 Mich. 166, 187 NW 525. 

97. Watterson v. Stubbs, 135 Ga. 
368, 69 SE 487; Jones v. Martens- 
Turner Co., 106 Ga. 267, 32 SE 137; 
Bacon v. Capital City Bank, 105 Ga. 
700, 31 SE 588; Neal-Blun Co. v. Zieg- 
ler, 11 Ga. A. 273, 75 SH 142; Sim- 
mons v. Peagler, 7 Ga. A. 252, 66 SH 
629. And see supra § 277. 
- 98. Perdue v. Anderson, 137 Ga. 
512, 73 SE 1050; Bacon v. Capital City 
Bank, 105 Ga. 700, 31 SE 588; Neal- 
Blun Co. v. Zeigler, 11 Ga. A. 273, 
75 SE 142; Hartman Stock Farm v. 
Henley, 4 Ga. A 60, 60 SHE 808. 

99. Richmond County v. Richmond 
County Reformatory Inst., 139 Ga. 
176, 76 SE 1016. 

1. Smith v. Shaw, 138 Ga. 805, 76 
SE 372; Ivey v. Rome, 126 Ga. 806, 
55 SH:1034. 

2. Allowance in case of failure to 
appeal within time prescribed by 
statute see supra § 1077 et seq. 

38. U. S.—Tuskaloosa Northern R. 
Co. ye) Gude; 14s US) 244, St See 
1004, 35 L. ed. 742; Barrell v. The 
Propeller Mohawk, 3 Wall. 424, 18 L. 
ed. 168; Simpson v. Denver First Nat. 
Bank, 129 Fed. 257, 68 CCA 371; The 
Oriental. “18 —E.— Cas, No, 10.570)4-2 
Flipp. 37; U. S. v. Haynes, 26 F. Cas. 
No. 15,335, 2 McLean 155. 

Ark.—Craighead County Drain. 
Dist. No. 7 v.. Stuart, 104 Ark, 113, 
147 SW 460: Robinson vy. Taliaferro, 
128 SW 1025; Speed v. Fry, 95 Ark. 
148, 128 SW 854; Walker v. Noll, 92 
Ark, 148, 122 SW 488; Katz v. Gold- 
man, 64 Ark. 395, 42 SW 901; Adams 
v. Hepman, 27 Ark. 156; Berry v. 
Singer, 9 Ark. 128; Woolford vy. Har- 
rington, 2 Ark. 85. See also Adams 
v. Hepman, 27 Ark. 156; Johnson v. 
Hodges, 24 Ark. 597. 

Conn.—Williams vy. Cleaveland, 76 
Conn. 426, 56 A 850. 

Del.—Ellis v. Penn Beef Co., 9 Del. 
Ch. 213, 80 A 666; Newlin v. Phillips, 
9 Del. Ch. 165, 80 A 640. 

D. C.—U. S. Electric Lighting Co. 
v. Ross, 9 App. 560. 


APPEAL AND ERROR 


judgment or or- 
to writ of error 


Ill.—Fortune v. Gilbert, 207 Ill. 235, 
69 NE 857; Lindauer v. Pease, 192 Ill. 
456, 61 NE 454; Worthy v. Bush, 
159 Ill. A. 878 (for review of new 
judgment of the judgment appealed 
from was set aside and new judgment 
entered in lieu thereof); Lagow_v. 
Robeson, 69 Ill. A. 176 [aff 167 Ill. 
615, 47 NE 1045]; McGowan v. Duff, 
41 Til. As. 572) Siississippl (valley, 
Mfrs.’ Mut. Ins. Co. v. Bermond, 39 
Ill. A. 267; Chester v. Wilson, 15 Il. 
As) 239, 

Ind.—Atkinson vy. Maris, 40 Ind. A. 
718, 81 NE 745. 

Ind. T.—Liverpool, etc., Ins. Co. v. 
Kearney, 1 Ind. T. 328, 37 SW 143. 

Ky.—Imperial Bank v. Bruner, 138 
Ky., 746, 129 SW 95; Wright v. Lex- 
ington, etc., R. Co., 111 Ky. 690, 64 
SW 675, 23 KyL 952; Ruddle v. Sum- 
mers, 57 SW 609, 22 KyL 488. 

La.—Communy v. O’Sullivan, 126 
La. 1061, 53 S 313; State v. King, 109 
La. 161, 33 S 121; Gagneaux v. Deso- 
nier, 104 La. 648, 29 S 282; Bechnel 
v. New Orleans, ete., R. Co., 28 La. 
Ann. 522; McKnight v. Denouvion, 22 
La. Ann. 373; Burton v. Sheriff, 9 La. 
Ann. 158. 

Md.—Thompson y. McKim, 6 Harr. 
& J. 302. 
bap cre Mattee of Dickinson, 2 Mich. 

Miss.—Harvey v. Lumber Mineral 
Co., 96 Miss. 627, 51 S 209; Ricard v. 
Smith, 87 Miss. 644. 

Mo.—State v. Griggs, 48 Mo. 557; 
pee tae v. Kansas City, (A.) 68 SW 


N. Y.—Steamship Richmond Hill 
Co. v. Seager, 160 N. Y. 312, 54 NE 
574, 7 NYAnnCas 125 [rearg den 159 
N. Y. 574 mem, 54 NE 1095 mem]; 
Guarantee Trust, etc.; Co. v. Phila- 
delphia, etc., R. Co., 1 ‘i 
NE 575; Smith v. White, 
572; Vandecar v. Universal Trust Co., 
80 App. Div. 635, 80 NYS 783; Keller 
v. Cleary, 62 App. Div. 609, 70 NYS 
899; Lesster v. Lawyers’ Surety Co., 
50 App. Div. 181, 683 NYS 804, 30 NY 
CivProe 388; Thompson y. Kearney, 
14 Daly 436; Weil v. Kempf, 12 NY 
CivProc 379. See also Masters v. 
Bailey, 1 HowPr 42. 

Pa.—In re Boyle, 190 Pa. 577, 42 A 
1025, 45 LRA 399; Haslage’s App., 37 
Pa. 440. 
from the record that the case comes 
within one of the exceptions named 
in the seventh section of the act cre- 
ating superior courts, there must be 
an allowance of the appeal by the 
court below. In re Melon St., 182 Pa. 
397, 38 A 482, 328 LRA 275. 

Ss. C—Pell v. Ball, 18 S. C. Eq. 419. 

Tenn.—Sellars v. Sellars, 101 Tenn. 
606, 49 SW 735; Harrison v. Farns- 
worth, 1. Heisk. 751; 
Hatcher, (Ch. A.) 48 SW 328. 
also Wooten v. Daniel, 16 Lea 156. 

Wash.—Steamboat Zepyhr v. 
Brown, 2 Wash. T. 44, 3 P 186; Puget 
Sound Agricultural Co. vy. Pierce 
County, 1 Wash. T. 76. 

W. Va.—Robinson vy. Goldman, 59 
W.. Via. 245,050 SH 12) 

Can.—Grand Trunk R. Co. y. On- 
tario Agriculture Dept., 42 Can. S. C. 
557; Atty.-Gen. v. Scully, 33 Can. S. 
1C. 16; Ottawa Electric. Co. v. Bren- 


Unless it clearly appears | 


[S§ 1086-1088 


leave may be granted to file certified copies of the 
bills of exceptions as exceptions pendente lite.°® 
some cases the bill has not been dismissed but has 
been docketed as ordinary rulings sustaining de- 
murrers,®® while in others it has been transferred to 
the docket of the next term.+ 

[§ 1088] C. Application for and Allowance of 
Appeal or Writ of Error?—1. Necessity for Allow- 
ance—a. Appeals. 
erally or in specified eases, even when an appeal is a 
matter of right in the cases and under the condi- 
tions prescribed by the statute, the appellant must 
as a condition precedent apply for and. obtain. an 
order allowing the appeal,? while under other stat- 
utes an appeal may be taken as a matter of right 


Jnan, 31 Can. S. C. 311; Ontario Bank 


In 


Under some statutes, either gen- 


Ve Chaplin, 20 "Can. se. cloz. 

B. C.—Re Maple Leaf, ete, Min- 
eral ‘Claims: -2 Bs C3323: 
ane B.—Harnett v. Wry, 25 N. B. 


N. W. Terr.—Chalmers v. Fysh, 1 
Terr. L, 434. 

Ont.—Irving v. Grimsby Park Co., 
18 Ont. L. 114, 13 OntWR 516; Gates 
v. Seagram, 17 Ont. L. 498, 12 OntWR 
1192; Clipshaw v. Orillia, 9 Ont. Li 
713, 5 OntWR 786; Molsons Bank v. 
Eager, 6 OntWR 595; Bisnaw v. 
Shields, 3 OntWR 309. See Milligan 
V.. Doronto RR, Col, 138 One, elas LT OOnmees 
OntWR 513; Gordanier v. John Dick 
Co., 3 OntWR 599; McDonald v. Sul- 
livan, 1 OntWR 840; Bain vy. Copp, 1 
OntWR 804; Ottawa Gas Co. v. Ot- 
tawa, 1 OntWR 697; McAvity v. Mor- 
rison, 1 OntWR 682. 

See Hartley v. Rhode Island Co., 
28 R. I. 244, 66 A 576; Gray v. Man= 
ltobas ete... Ee, Co.,, Ja sian Z 6a 

Appeal as a matter of right and 
discretion of court see supra § 33; 
infra § 1109. 

Successive appeals see supra § 98. 

[a] “It is essentially necessary 
for the existence of an appeal that 
there should be a judicial order 
granting it. The existence of such 
an order is a jurisdictional fact. 
Neither direct consent of parties nor 
waiver can dispense with it. Courts. 
will, ex officio, notice the want of 
such an order, and of their own mo- 
tion dismiss the appeal.” Gagneaux 
v. Desonier, 104 La. 648, 29 S 282, 

[b] Allowing receiver to appeal.— 
Farlow v. Kelley, 131 U. S. appendix 
eci, 26 L. ed. 427. 

[c] The mere making and filing’ 
of an appeal bond, approved even by 
the judge out of court, without pray- 
ing for and having the appeal grant- 
ed, or fixing the time within which 
the appeal bond is to be filed, is not 
sufficient to appeal a case from the 
county court. Lagow v. Robeson, 69 


10457" 176 [aff 167 Ill. 615, 47 NE 
[d] The mere filing of a motion or 


peution for appeal with an appeal 
ond does not divest the court below 
of jurisdiction over the case, but to: 
invest the appellate court with juris- 
diction an order of appeal must be 
granted by the lower court. Mc- 
Knight v. Denouvion, 22 La. Ann. 373. 

[e] A mere statement in an agree-. 
ment between the parties that an ap- 
peal has been granted is not suffi- 
cient, in the absence of any grant of 
the appeal by the court. Cowan v.. 
Hatcher, (Tenn. Ch. A.) 48 SW 328. 

{[f] Cross appeal. — Under Civ. 
Code § 741, providing that “the ap- 
pellee may file an authenticated copy 
of the record in the clerk’s office of 
the court of appeals with the same 
effect as if filed by the appellant,” 
the successful party cannot, by fil- 
ing a transcript of the record, give 
the court of appeals jurisdiction to 
consider the questions involved where 
no appeal has been granted. Ruddle 
v. Summers, 57 SW 609, 22° KyL 488. 

[g]. New York—unanimous affirm-. 
ance by appellate division.—(1) In 
New York it is provided by statute 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1088-1090] 


and without such allowance either generally or in 


particular cases.* 


[§ 1089] b. Error. In the absence of provisions 
to the contrary, it is not necessary that a writ of 
error be allowed by the court or judge. 
writ of right and the proper officer is bound to issue 
it, as of course, on the application of the party and 
the filing of the. writ with the clerk of the court to 
which it is directed, and his entering the receipt of 
Under the statutes or 
rules of practice in some jurisdictions, however, it 
is required that a petition in error shall be pre- 


that no appeal shall be taken to the/| 


it Is a sufficient allowance.® 


court of appeals from a unanimous 
affirmance by the appeliate division 
in an action for a personal injury, or 
in various other actions specified in 
the statute unless the appellate divi- 
sion shall certify that in its opinion 
a question of law is involved which 
ought to be reviewed by the court of 
appeals, or unless, in case of its re- 
fusal to so certify, an appeal is al- 
lowed by a judge of the court of ap- 
peals. Code Civ. Proc. § 191 subd 2. 
(2) And such a certificate or allow- 
ance is essential to jurisdiction of the 
court of appeals in the cases speci- 
fied. McNamara v. Goldan, 194 N. Y. 
315, 87 NE 440; Sciolina v. Erie Pre- 
serving Co; 151 N. Y. 50, 45 NE 371; 
Wandecar v. Universal Trust Co., 80 
App. Div. 635, 80 NYS 783; Delaney 
vy. Valentine, 11 App. “Div. 523, 42 
NYS 335. When appeal will.be al- 
lowed see infra § 1109 et seq. By 
whom allowed see infra § 1090. Ne- 
cessity and sufficiency of certificate 
see infra § 1127. (3) “The, spirit 
and intention of the Code is that 
where both the court of first in- 
stance and the Appellate Division 
unanimously ‘concurred in the dis- 
position of an action an appeal 
shall not be taken as a matter of 
right. It is only in such a case 
that the right to appeal is limited.” 
McNamara v. Goldan, 194-N. Y. 315, 
320, 87 NE 440. In this case the spe- 
cial term entered an interlocutory 
judgment overruling a demurrer to 
the complaint in an action for libel. 
This judgment was reversed by the 
appellate division and the demurrer 
was sustained with leave to amend, 
but the order of reversal contained 
no direction as to entry of final judg- 
ment. An interlocutory judgment 
was entered upon the order, and, 
plaintiff not amending, final judgment 
was entered at special term dismiss- 
ing the complaint and this judgment 
was unanimously affirmed by the ap- 
pellate division, whereupon plaintiff 
appealed to the court of appeals with- 
out obtaining leave. It was held that, 
‘since the judgment of the special 
term on remand was entered in com- 
pliance with the mandate of the ap- 
pellate division, it was in effect a 
judgment of the appellate division, 
and as the original interlocutory 
judgment of the special term was re- 
versed, there was no affirmance by 
the appellate division so as to re- 
‘quire leave to appeal to the court of 
appeals. 

[h] Consent order.—Where an ap- 
peal is taken on due notice, a con- 
sent order declaring that subsequent 
proceedings may be had without prej- 
udice, and that the case, on reaching 
the supreme court, shall stand to bs 
heard on its merits entitles appellant 
to a hearing although no further 
steps are taken to perfect the appeal 
in reference to such proceedings. Mc- 
‘Crady v. Jones, 36 S. C. 136, 15 SE 
430. 

[il] The Canada supreme court 
may grant a direct appeal over the 
head of the intermediate court. Far- 
quharson y. Imperial Oil Co., 30 Can. 
‘S. C. 188; Hislop v. McGillevray, 15 
Can. S. C. 191; Kyle v. Canada Co., 
15 Can. S, C.'188. cue 

ie Appeal to privy council of 
@ngland.—(1) Leave is necessary to 
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sented to and the writ allowed by the appellate 


court or a judge thereof, although failure to comply 


If isi7a 


appeal from the high court of Aus- 
tralia or the supreme court of Can- 
ada. Victorian R. Comrs. v. Brown, 
(906) A. C. 381. (2) Leave is not 
granted where no question of law or 
public improvements is raised. Wil- 
fley Ore Concentrator Syndicate v. 
Guthridge, [1906] A. C. 548. 


4. Ala.—Moore vy. Randolph, 52 
Ala. 530. 
ERO Spans v. Rodewald, 43 Miss. 
oO . 


Mo.—Williams v. Kirby, 169 Mo. 
622, 70 SW 140 (appeal from county 
to circuit court). 

N. J.—Cook v. Anderson Food Co., 
(Ch.) 55 A 1042. 

Pa.—Laukhuff’s Hst., 32 Pa. Super. 
538 [aff 218 Pa. 585, 67 A 874] (ap- 
peal to orphans court from order of 
register of wills revoking letters of 
administration). 

Vt.—Gove v. Gove, 87 Vt. 468, 89 
A 868; Martin v. Palmer, 72 Vt. 409, 
48 A 655 (from decree merely dis- 
missing bill to foreclose mortgage). 

See McNamara vy. Goldan, 194 N. 
Y. 315, 87 NE 440; Payne v. Caughell, 
24 Ont. A. 556 [app allowed 28 Ont. 
Pe Hinds v. Barrie, 1 OntWR 
775. 

[a] Appeals from interlocutory or- 
ders in Iliinois.—Under the Illinois 
statute, where an appeal is taken 
from an interlocutory order, no or- 
der of the court allowing an appeal 
is necessary. Neil v. Oldach, 86 ill. 
A. 354; Iroquois Furnace Co. v. Kim- 
bark, £5 Ill. A. 399;.-Hichenbaum v. 
Levee, 78 Ill. A. 610; Hartzell v. War- 
ren, 77 Ill. A. 274; Commerce Vault v. 
Hurd, 73 Ill. A. 107; Sidway v. Amer- 
ican ‘Mortg: Co., 67 Ill. A. 24. 

[b] Appeals from probate court 
see Boynton v. Dyer, 18 Pick. (Mass.) 
1; Bazzo v. Wallace, 16 Nebr. 293, 


20 NW 314. 

[ce] Under the North Carolina 
practice an appeal may be taken 
without the sanction of a judge if the 
parties can make up the case on ap- 
peal by agreement, and without such 
judge’s intervention; but whether 
they can perfect an appeal, not only 
without the sanction, but in spite of 
the prohibition, of the judge, has 
been questioned. Skinner v. Maxwell, 
Ot INSC2 5s 

[da] United States statute.—The 
right of appeal from the circuit court 
directly to the supreme court of the 
United States in the class of cases 
enumerated in the Judiciary Act of 
March 3, 1891 (26 U. S. St.iat L. 826 
e 517 § 5) was held an absolute right, 
so that the circuit courts had no au- 
thority either to allow or disallow 
such an appeal, or to determine 
whether any particular case was one 
in which an appeal lies. Pullman’s 
Palace-Car Co. v. Central Transp. Co., 
71 Fed. 809. 

5. UW. S.—Alaska United Gold Min. 
Co. v. Keating, 116 Fed. 561, 53 CCA 
655; Wilmington v., Ricaud, 90 Fed. 
212, 32 CCA 578; Louisville Trust Co. 
v. Stockton, 72 Fed. 1, 18 CCA 408. 

Ala.—Hodges v. State, 8 Ala. 55. 

Fla.—Orlando First Nat. Bank v 
King, 36 Fla. 25, 18 § 1. 


Mass.—Pembroke y. Abington, 2 
Mass. 142. 
N. J.—Anonymous, 16 N. J. L. 271. 


N. Y.—Thompson y. Valarino, 3 
Den. 179; Van Antwerp v. Newman, 
4 Cow. 82, 15 AmD 340. 


therewith is not necessarily fatal to jurisdiction.® 
Leave of court is not necessary before filing a peti- 
tion in error,’ or a cross petition in error,’ unless it 
is expressly required by statute.° 

[§ 1090] 2. By Whom Allowed; Authority of 
Court or Judge. 
writ of error must be made to and its allowance 
obtained from the court, judge, or official designated 
by the statute under which the appeal or proceeding 
in error is taken.1° Under some statutes, or in cer- 


The application for an appeal or 


Oh.—Bundy v. Ophir Iron Co., 35 
Oh. St. 80; Shepler v. Dewey, 1 Oh. 
St. 331. : 

Tex.—Riordan v. Gulf, etc., R. Co., 


86 Tex. 233, 24 SW 393; Miller v. 
ne rae ds Dex PALL Civa sCasaes 


Writ of error as a writ of right 
see supra § 11; infra § 1109. 

6. “Hix pli Ralston, 19 Wa iS: 603, 7 
SCct 717, 30 L. ed. 506; Yeaton v. Len- 
ox it Pet. «(U4 S») 2220;1.8 Mi. Jed, 6645 
Wilmington vy. Ricaud, 909 Fed. 212, 
82 CCA 578; State v. Farlee, 1 N. J. 
L. 96; Rilling v. Schultze, 95 Tex. 
352, 67 SW 401; Hargadine-McKit- 
trick Dry Goods Co. vy. Jacksboro 
First Nat. Bank, 90 Tex. 76, 37 SW 
811;. Burnett v. Powell, 86 Tex. 382, 
eatin 788, 25 SW 17. See also infra 

[a]. United States court practice. 
—In Wilmington vy. Ricaud, 90 Fed. 
AZ, B28 732° CCA 578, sitwisttsairds 
“While it is the practice (and one 
which should never be departed from) 
to present a petition to the court 
when a review is desired, asking for 
a writ of eror or an appeal, as the 
one or other is the appropriate rem- 
edy, such petition and the order 
thereon are neither of them absolute- 
ly necessary. When the case comes 
up, the writ of error gives the court 
jurisdiction.” See also Ex p. Ralston, 
LALO VU Se 6L35 (ei SCt wedi 0m baeeds 
506; Hx p. Barksdale, 112) U. Si 277; 
5 SCt 421, 28 L. ed. 691; Davidson v. 
Lanier, 4 Wall. 447, 18 L. ed. 377; 
Alaska United Gold Min. Co. v. Keat- 
ing, GL Meda 5iGik 53) COAW Go 52a G2) 
Where a writ of error was issued by 
the clerk of a circuit court without 
the filing of any petition therefor, or 
the allowance thereof by a judge, but 
the judge subsequently, and within 
the time limited, signed a bill of ex- 
ceptions and a citation, it was held 
that this was sufficient to give juris- 
diction to the appellate court. Louis- 
ville Trust Co. vy. Stockton, 72 Fed. 
1, 18 CCA 408. Compare Yeaton v. 
Lenox, 7 Pet. 220, 8 L. ed. 664 (where 
it is said that the judicial act di- 
rects that a writ of error must be 
allowed by a judge, and that a cita- 
tion should be returned with the rec- 
ord). 

[b] When an application for the 
writ is refused on the merits of the 
case presented by it, or dismissed be- 
cause it does not show the jurisdic- 
tion of the appellate court, such ac- 
tion is final unless a motion for re- 
hearing is filed within the proper 
time. Riordan v. Gulf, ete, R. Co., 
86 Tex. 238, 24 SW 393. 

7 Bundy v. Ophir Iron Co., 35 Oh. 


2, bundy v. Ophir Iron Co., 35 Oh. 


9. See supra this section note 6. 

10. U. S—uvU. S. v. Pena, 175 U.S. 
500, 20. SCt 165, 44 lu. ed. 251; Rich- 
ards Vv. Mackall, 113 U. S539, 5°SCt 
Hob, 28 Le ed. 1132s Sace cvs Central 
BR, Col 96h Ue Saale, | 2a oe deo aa: 
Rodd v. Heartt, 17 Wall. 354, 21 L. ed. 
627; Copper: River Min. Co. v. Mc- 
Clellan, 138 Fed.. 333, 70 CCA 623 (al- 
lowance of petition in error or appeal 
from district court of Alaska). 

Ala.—Griffin vy. Huntsville Branch 
Bank, 9 Ala. 201. rs 

Ark.—Sextcn v. Crebbins, 80 Ark. 
519, 98 SW 116. 
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nf 


1080 [8C.J.] APPEAL AND ERROR Fc r= 1S Smeg @ 


tain cases, an appeal, writ of error, or petition in 
error must be allowed by the lower court or judge."? 
Under other statutes it is to be allowed by the ap- 
pellate court or a judge thereof,'* or either by the 
lower court or a judge thereof or by a judge of the 


Colo.—Daniels v. Miller, 8 Colo. 
542, 9k wks). 

Conn.—Montville St. R. Co. v. New 
London Northern R. Co., 68 Conn. 418, 
36 A 811. 

Fla.—State v. Vinzant, 49 Fla. 130, 
38 S 366. 

Ga.—Grace v. Gordon, 113 Ga. 88, 
38 SE 404. 

Tll.— Town v. Howieson, 175 Ill. 85, 
51 NE 712: 

Ky.—Haneock v. Hancock, 69 SW 
757, 24 KyL 664; Mudd v. Mullican, 
12 SW 268, 385, 11 KyL 417; Trimble 
v. Lewis, 14 KyL 527. 

La.—Latour v. Guillory, 130 La. 
570, 58 S 341; Bolden v. Barnes, 118 
La. 273, 42 S 934; Edwards’ Succ., 34 
La. Ann. 216; Perkins v. Nettles, 17 
IGE ADE |S 

Miss.—Thompson vy. Toomer, 50 
Miss. 394; Nesbit v. Rodewald, 43 
Stee 304; Stebbins v. Niles, 21 Miss. 


Mo.—Jefferson City Sav. Assoc. v. 
Monison, 42 Mo. 515. 

N. Y.—Carlisle v. Barnes, 183 N. 
Y. 272, 76 NE 27; Third Ave. R. Co. 
Ve Ebling: LOO ONE Y.1 98) ) 2 NE FSico. 
Sprague v. Western Union Tel. Co., 
64 N. Y. 658; Harrison v. Weir, 68 
App. Div. 25, 73 NYS 1119; Jaeger v. 
Koenig, 67 App. Div. 552, 73 NYS 
907; Curtin v. Metropolitan St. R. 
Co., 22 Misc. 586, 49 NYS 668, 27 
NYCivProc $7; Richmond County v. 
Van Clief, 16 AbbPrNS 97. 

Okl.—Hillis v. Addle, 35 Okl. 122, 
128 P 702 (appeal from mayor’s 
court). 

S. C.—Pell v. Ball, 24 S. C. Eq. 419. 
aoa ee v. Woods, 16 Lea 

Va.—Tomlinson y. Dilliard, 3 Hen. 
& ME (3 Va.) 199! 

Wash.—Steamboat Zephyr v. 
Brown, 2 Wash. T. 44, 3 P 186; Puget 
Sound Agricultural Co. v. Pierce 
County, iwWash. DavG6y 

Can.—Aurora v. Markham, 32 Can. 
SteCwH Als 

B. C—Reg. 
ete. (Coz, 6b Bric 

N. S.—Thomas v. Ray, 14 N. S. 135. 

See Garfield v U. S., 32 App. (D. 
yy 109% 

[a] Court which issues the writ 
of error is to decide upon the pro- 
priety of it. The court to which it 
issues cannot examine into the ques- 
tion.) 'State:.'v. Marlees ti IN, J. 7.86. 

[b] Appeal allowed by judge act- 
ing under military authority under 
reconstruction acts.—Bolling v. Lers- 
ner, 26 Gratt. (67 Va.) 36 [app dism 
91 U. S. 594, 23 L. ed. 366]. 

11. U. S.—wU. S. v. Pena, 175 U.S. 
500, 20 SCt 165, 44 Li ed. 251; Rich- 
ards -v..Maekall, 113 U.S: 539; 5 S€t 
535, 28 L. ed. 1132 (from supreme 
court of District of Columbia); Rodd 
v. Heartt, 17 Wall. 354, 21 Ll. ed. 627 
(by district judge on appeal from a 
decision by him while holding the cir- 
cuit court); Foote v. Silsby, 9 F. Cas. 
No. 4,917, 1 Blatchf. 542 (by judge 
at chambers). 

Ala.—Griffin v. Huntsville Branch 
Bank, 9 Ala. 201 (by chancellor). 

Conn.—Montville St. R. Co. v. New 
London Northern R. Co., 68 Conn. 418, 
SOAR SHEL. 

Del.—HE llis v. Penn Beef Co., 9 Del. 
Ch. 213, 80 A 666 (appeal from chan- 
cellor). 

11l1—Town v. Howieson, 175 Ill. 85, 
51 NE 712. 

La.—State v. King, 109 La. 161, 33 
S 121; Edwards’ Succ., 34 La. Ann. 
216; Perkins v. Nettles, 17 La. 253. 

Md.—Thompson v. McKim, 6 Harr. 
& J. 302. 

Miss.—State F. Ins. Co. v. Morri- 
son, 95 Miss. 639, 48 S 178; Thomp- 
son vy. Toomer, 50 Miss. 394. 

Mo.—State v. Hirzel, 137 Mo. 435, 
37 SW 921, 38 SW 961; Jefferson City 


v. Victoria Lumber, 
1 3065 


Sav. Assoc. v. Morrison, 42 Mo. 515. 

N. Y.—Third Ave. R. Co. v. Ebling, 
100° NJ Y,' 98,. 2 NH 8783 "Jaeger ave 
Koening, 67 App. Div. 552, 73 NYS 
907; Lesster v. Lawyers’ Surety Co., 
50 App. Div. 181, 68 NYS 804, 30 NY 
CivProce 388. 

S. C.—Pell v. Ball, 18 S. C. Eq. 419. 

Tenn.—Burton v. Woods, 16 Lea. 
260. 

Vt.—West Derby v. Newport Ceme- 
tery Assoc., 69 Vt. 166, 37 A 239. 

Wash.—Steamboat Zephyr Vv. 
Brown, 2 Wash. T. 44, 3 P 186; Puget 
Sound Agricultural Co. v. Pierce 
County, 1 Wash. T. 76. 

N. S.—Thomas v. Ray, 14 N. S. 135. 

[a] In New York (1) the fact that 
the judges of the general term in 
New York, who authorized an appeal, 
were not the same persons who con- 
stituted the general term deciding the 
case was held to be no reason for 
dismissing the appeal. Third Ave. 

2 Co. v.. Ebling 200, Ni-¥e098,72) Nis 
878; Curtin v. Metropolitan St. R. 
Co., 22 Mise. 586, 49 NYS 668, 27 NY 
CivPree 97%. (2) By a general term 
succeeding the one that decided the 
case. Sprague v. Western Union Tel. 
Co., 64 N. Y. 658; Curtin v. Metropoli- 
tan St. R. Co., 22 Mise. 586, 49 NYS 
668, 27 NYCivProc 97. . (3) At any 
general term in the department held 
within the time allowed for appeals. 
Richmond County vy. Van Clief, 16 
AbbPrNS 97. (4) But under Code 
Civ. Proc. § 13844, providing that 
decisions of appeals from the infe- 
rior courts by the appellate term 
may be taken to the appellate divi- 
sion by permission of the justices of 
the appellate term by which such ap- 
peals were determined, permission 
must be obtained from the justices 
who determined the appeal, and not 
from others. Jaeger v. Koenig, 67 
App. Div. 552, 73 NYS 907. See also 
Lesster v. Lawyers’ Surety Co., 50 
App. Div. 181, -63 INYS 804,.30 NY 
CivProc 388. (5) In such case the 
justices who hear the appeal must 


grant the further appeal as justices, 


and not as a court, and it cannot be 
authorized by a justice not partici- 
pating in the determination. MHarri- 
row Weir, 68 App. Div. 25, 73 NYS 
1 ; 

[b] Judge acting for another.— 
Under i Mills Annot. St. § 1038, pro- 
viding that any district judge may 
act for another when requested by 
the latter, and that when a judge as- 
sumes to act for another his author- 
ity shall be conclusively presumed 
until disavowed by the regular judge 
of the district, an order allowing an 
appeal, which recites that it was pre- 
sented to the judge, who signs it, 
while sitting and acting for the judge 
of the court from which the appeal is 
taken, is sufficient. Means v. Stow, 
29 Colo. 80, 66 P 881. 

[ec] In Louisiana (1) the judges of 
the civil district court of the parish 
of Orleans may sit in each other’s 
places in each other's absence, and 
the judge so sitting may grant an 
appeal from a judgment rendered by 
the absent judge. Bolden v. Barnes, 
118 La. 273, 42 S 934. (2) Where the 
judges of two districts are required 
by law to sit alternately in each dis- 
trict, an appeal may be granted by 
one from a judgment rendered by the 
other. Perkins v. Nettles, 17 La. 253. 
(3) The district court of the parish 
which has rendered the judgment is 
the proper court to grant an order 
of appeal, although a new parish has 
been created since the commence- 
ment of the action. Latour v. Guil- 
lory, 130) Waa 50, 58) S24 (4) 
Where all the parties to a suit ap- 
plied for appeals and their appeals 
were granted simultaneously, the fact 
that plaintiff perfected his appeal by 


appellate court.1* To give the supreme -court ‘of: 
the United States jurisdiction of a writ of error. to 
review a judgment of a state court, it should appear 
from the record that the writ has been allowed 
either by the chief justice or presiding justice of, 


giving bond last was not ground for 
dismissal of his appeal, on the theory 
that the appeals of defendants hav- 
ing been perfected the lower court 
was divested of jurisdiction to grant 
an appeal to plaintiff. Taylor v. Loqu- 
Lenn, ete wR Cosy 20s aaealos 58 S: 

[d] Judge of court of land claims. 
—An appeal may be allowed by an 
associate justice of the United States. 
court of private land claims.° U. S. 
v.. Pena, -175°U...S;, 600,.20 SCt*165; 
44 L. ed. 251. 

[e] United States district judge.—. 
Although a district judge had no vote 
in the circuit court on an appeal 
from his decision, he might allow an 
appeal from a decision rendered by 
him while holding the circuit court. 
Rodd v. Heartt, 17 Wall. 354, 21 L. 
ed. 627. 

{f] In Canada special leave to ap- 
peal may be granted by a judge who 
did not sit upon the case. Oppen- 
heimer vy. Brackman, etc., Milling Co., 
32 Can.¥S,.-C.<699% 

[g] In Tennessee Shannon Code 
§ 4889, authorizing the chancellor to 
allow an appeal in the cases enumer- 
ated therein as a matter of discre- 
tion, does'not authorize him to allow 
an appeal from a decree overruling a 
plea in abatement to his jurisdiction, 
that not being one of the cases men- 
tioned. Employers’ Indemn. Co. v. 
Willard, 125 Tenn. 288, 151 SW 1029.: 

12. Daniels v. Miller, 8 Colo. 542, 
9 P 18; Mudd v. Mullican, 12 SW 263, 
385, 11 KyL 417; Trimble v. Lewis, 
14 KyL 527; Tomlinson vy. Dilliard, 3 
Hen. & M. (13 Va.) 199; Finseth v.- 
Ryley Hotel (Co., 43 Can) S: ©. -6463 
See also Canadian Pac. R. Co. v. To- 
ronto City Corp., etc., R. Co., [1911] 
AC 461. 

[a] Cross appeal.—In Kentucky 
a cross appeal must be granted by 
the appellate court, and not by the 
lower court. Blanton v. Howard, 148 
Ky. 547, 146 SW 1089; Haag v. Reich- 
art, 142 Ky. 298, 134 SW 191; Hilton 
v. Com., 105 SW 956, 32 Kyl 377 
(cross appeal by commonwealth in 
penal action); Hancock v. Hancock,, 
69 SW 757, 24 KyL 664; Mudd v. 
Mullican, 12 SW 263, 385, 11 KyL 
417; Murphy v. Blandford, 11 SW 
715, 11 KyL 125; Trimble vy. Lewis, 
14 KyL 527. Compare Allen County 
Vu Ue Sit Ridelity,: ete, Con4122) Kye 
825, 98 SW 44, 29 KyL 356. 

[b] In Mississippi, under Code 
(1906) § 4908, providing that the 
judges of the supreme court may sey- 
erally grant appeals from interlocu- 
tory decrees in chancery, a judge of 
the supreme court may grant an ap- 
peal from an order overruling a de- 
murrer, which is provided for by § 
34. Monk v. Quarrels, 105 Miss. 895, 
63 S298. 

13. Sage _v. Central R. Co., 96 U. 
S. 712, 24 L. ed. 641; Copper River 
Min. Co. v. McClellan, 138 Fed. 333, 70 
CCA 623 (from territorial court); Im- 
perial Bank v. Bruner, 138 Ky. 746, 
129 SW 95; Wright vy. Lexington, etc., 
R. Co., 111 Ky. 690, 64 SW 675, 23 
KyL 952. 

[a] Successive applications.—In 
New York Code Civ. Proc. § 191, au- 
thorizing an application to a judge of 
the court of appeals in certain cases 
for leave to appeal from the appel- 
late division, does not contemplate 
a repetition of such an application 
after its denial by one judge to the 
other judges in succession until the 
list has been exhausted, at least in 
the absence of leave given by the 
judge denying the motion to renew 
the same before another judge; and 
therefore where a judge of the court 
of appeals denies an application for 
leave to appeal, and a subsequent ap- 
plication is made to another judge, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


* set aside. 
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the state court, or by a justice of the United States 


supreme court.14 


On the death of a judge or expiration of his term 
of office his successor should generally allow an ap- 


peal if prayed seasonably.?® 


Allowance by clerk. Statutes do not generally 
empower the clerk of either the lower or the ap- 
pellate court to allow appeals or,writs of error, and 
an appeal or writ of error allowed by him in the 
absence of special statutory authority is a nullity.t® 
In some jurisdictions, however, such authority is 
expressly conferred by statute, so that he may al- 
low an appeal or writ of error subject to contest 
in the appellate court as to whether the appeal or 
writ will lie or has been properly taken.17 
elerks of lower courts are authorized to allow ap- 
peals, their powers and duties are limited to ap- 
peals from the judgments or decrees of their courts 


without leave to renew the motion, 
and the appeal is allowed by him, 
the order granting the same will be 
Carlisle v. Barnes, 183 N. 
Y..272, 76 NE 27. 

14. Re Robertson, 156 U. S. 183, 
15 SCt 324, 39 L. ed. 389; Northwest- 
ern Union Packet Co. v. Home Ins. 
Co., 154 U. S. 588, 14 SCt 1168, 20 L. 
ed. 463; Gleason vy. Florida, 9 Wall. 
COL Sy eo ol oe 1380; 

[a] When a state court is com- 
‘posed of a chief justice and asso- 
ciates, a writ of error to the federal 
supreme court can be allowed only by 
the chief justice of the state court or 
by one of the justices of the federal 
supreme court. A writ allowed by 
an associate justice of the state court 
will be dismissed. Butler'y. Gage, 
138. U.S: 52, 11 SCt 235, 34 L. ed. 869; 
Bartemeyer v. Iowa, 14 Wall. (U. S.) 
26, 20 L. ed.°792. 

15. Hyde v. Jenkins, 6 La. 427; 
Sprague v. Western Union Tel. Co., 

under Civ. 


64 N. Y. 658. 

[a] But in Georgia, 
Code § 55438, providing that all laws 
having reference to the certifying of 
bills of exceptions after the expira- 
dion of thirty days from the adjourn- 
ment of the court and in case of the 
death of the judge shall apply to all 
bills of exceptions which are required 
to be signed and certified within 
twenty days after the rendition of 
the decision, a trial judge, after the 
expiration of his term of office, has 
no authority to certify a “fast” bill 
of exceptions. Grace v. Gordon, 113 
Ga. 88, 38 SE 404. 

16. Montville St. R. Co. v. New 
London Northern R. €o., 68 Conn. 418, 
36 A 811; State v. Vinzant, 49 Fla. 
130, 38 S 3€6; Wright v. State, 32 
Fla. 472, 14 S 43; Jeune v. Jeffrien, 3 
La. 53; Johnson v. Jones, 51 Miss. 
860; Holiman v. Dibrell, 51 Miss. 96; 
‘Thompson v. Toomer, 50 Miss. 394; 


Nesbit v. Rodewald, 43 Miss. 304; 
Stebbins v. Niles, 21 Miss. 307. 
17. Sexton v. Crebbins, 80 Ark. 


519, 98 SW 116; Liverpool, etc., Ins. 
Co. v. Kearney, 1 Ind. T. 328, 37 SW 
143: Schmidt v. Mitchell, 95 Ky. 342, 
25 SW 278, 15 KyL 768. : 

[a] Im Arkansas the clerk of the 
supreme court may allow an appeal, 
subject to contest in such court, of 
the appellant’s right to appeal. Sex- 
ton v. Crebbins, 80 Ark. 519, 98 SW 
116:. Ex p. Trapnall, 29 Ark. 60. 

{b] In Kentucky (1) it is provid- 
ed by statute, Civ. Code § 734, that 
an appeal shall be granted as a mat- 
ter of right by the clerk of the court 
of appeals after the expiration of the 
term at which the judgment sought 
to’ be reviewed was rendered. Leon- 
ard. v. Cowling, 87 SW 812, 27 Kyl 
1059 [reh allowed 89 SW 1381, 28 KyL 
145]; Schmidt v. Mitchell, 95 Ky. 342, 
25 SW 278, 15 KyL 768; Bowling 
Green vy. Elrod, 14 Bush 216; Jones v. 
Finnell, 8 Bush 25. (2) The trial 
court is without power, after the ex- 
piration of the term during which a 
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less the statute 


When 


judgment was rendered, to make an 
order granting an appeal. Dougherty 
v. Central Trust Co., 155 Ky. 380, 159 
SW 777; Louisville v. Muldoon, 43 
Sw 867, 19 KyL 1386. (3) There 
must be some’act on the part of the 
clerk showing that he has granted 
the appeal, such as an indorsement 
upon the transcript or copy of judg- 
ment to that effect, or the issue of a 
summons, The act of filing the copy 
of the judgment does not constitute 
an appeal. Young v. Moss, 4 Kyl 
449. (4) An indorsement, “Appeal 
granted below,” by the clerk of the 
appellate court upon the transcript 
does not show an appeal granted by 
him. Wright v. Lexington, etc. R. 
ee 111 Ky. 690, 64 SW 675, 23 KyL 

18. Montville St. R. Co. v. New 
London Northern R. Co., 68 Conn. 418, 
36 A 811. 

i9. Dll—Hake v. Strubel, 121 Ill. 
321, 12 NE 676. 

La.—Frederick v. A. Marx Picture 
Frame. ’Co:,° 127 ia! 149, 63-8 474. 

Md.—Hays v. Philadelphia, etc., R. 
Co., 99 Md. 4138, 58 A 439 (prayer 
made to judge in private office away 
from court not made in open court). 

Mo.—Jefferson City Sav. Assoc. v. 
Morrison, 42 Mo. 515. 

Oh.—Lincoln y. Bishop, 13 Oh. 249. 

Va.—Amis v. Koger, 7 Leigh (34 
Va.) 221; William and Mary College 
Sue 2 Hen. & M. (12 Va.) 

See also Radford v. Folsom, 123 
OAS Aa js) OLOMBEY: Sy aL? Bay oxo We ARr45 

In open court see infra § 1091. 

20. Foote v. Silsby, 9 F. Cas. No. 
4,917, 1 Blatchf. 542; Nesbit v. Rode- 
wald, 43 Miss. 304; Stebbins v. Niles, 
21 Miss. 307; State v. Hirzel, 137 Mo. 
435, 37 SW 921, 38 SW 961. See On- 
eG Bank vy. Chaplin, 20 Can. S. C. 

[a] In Louisiana, where an expro- 
priation cause is tried in. vacation 
by consent of parties, such consent 
gives jurisdiction up to and includ- 
ing the motion for an appeal and the 
order of appeal entered on the same 
day the judgment is rendered, and 
such appeal will not be dismissed, 
there being no hardship in the fiction 
of the law involved in constructive 
presence, since appellee is not bound 
day by day thereafter to watch the 
minutes of the court. New Crleans 
v. New Orleans Jockey Club, 129 La. 
64 5oS ld. 

21. U. S.—Green vy. Lynn, 87 Fed. 
839, 31 CCA 248. 

Ark.—Steele vy. Scott, 104 Ark. 379, 
149 SW 341. 

Colo.—Roseberry v. Valley Bldg., 
etc., Agsoc., 35 Colo. 132, 83 P 637. 

DY C—Myers vy. U..S., 39) App. 36. 

Ill.—Bondurant y. Bondurant, 251 
Tll. 324, 96 NE 306, AnnCas1914D 18; 
James v. Dexter, 112 Ill. 489; McMil- 
len v. Bethold, 40 Ill. 34; Finch v. 
Finch, Ji. Til, A. 481; Ehlert v. Se- 
curity Deposit Co., 72. Ill. A. 59; Fleet 
v. Gilbert, 66 Ill. A. 678. 


(ACwR) LOST 


respectively, and do not extend to appeals from spe- 
cial statutory tribunals; appeals from such tribunals 
must. be allowed by the judge from whose decision 
the appeal is taken.1® 

In vacation or at chambers. 
quires the allowance of an appeal it is considered 
that the making of the order allowing an appeal is 
a judicial act which can be performed. only by the 
judge in term time and when sitting as a court, un- 


When a statute re- 


provides otherwise.!® Under some 


statutes, however, an appeal or writ of error may 
be allowed by a judge in vacation or at chambers.*° 

[§ 1091] 3. Time of Application and Allowance. 
An appeal or writ of error must be applied for 
and allowed at or within the time, if any, prescribed 
by statute,’ as, for example, at the term at which 
the judgment, order, or decree is rendered, when 
the statute so provides,?? or within the prescribed 


Ky.—Connolly v. Davis, 112 Ky. 119, 
65 SW 340, 23 KyL 1403; Frankfort 
v. Farmers’ Bank, 105 Ky. 811, 49 
SW 811, 20 KyL 1635 [rev reh 47 SW 
872, 20 KyL 889]; Louisville v. Mul- 
doon, 43 SW 867, 19 KyL 1386; Com. 
v. Adams, 16 B. Mon. 338. 

La.—In re Corbera, ete., Furniture 
Co., 105 La. 119; 29 S 488; Ulman v. 
Briggs, 32 La. Ann. 655; Baldwin v. 
Martin; ioVlant.. Wes woo. 

Md.—Miller v. Murray, 71 Md. 61, 
Uf IN ARS). 

Mo.—St. Louis v. R. J. Gunning Co., 
138 Mo. 347, 39 SW 788; Brown v. St. 
Louis, etc., R. Co., 838 Mo. 478; Gie- 
sing v. Schowengerdt, 24 Mo. A. 554. 

Nebr.—Stull v. Cass County, 51 
Nebr. 760, 71 NW 777. 

N. Y.—Terwilliger v. Browning, 207 
N. Y. 463, 101 NE 463 [dism app 152 
App. Div. 552, 137 NYS 572]; Guaran- 
tee Trust, etce., Co. v. Philadelphia, 
etesaik. Cor, 160) IN: pYaud, 54 INIE 5755 
In re New York, 119 App. Div. 74, 
103 NYS 917. 

Oh.—In re Jones Local Option Law, 
29, Ons Cit Ot. 386. 

Okl.—McConnell vy. Cory, 33  Okl. 
607, 127 P 259; Blackburn v. Morri- 
son, 29 Okl. 510, 118 P 402, AnnCas 
1913A = 523; Tishomingo Blectric 
Light, etc! Co. vis Harris, 28 Ollgno0; 
113 P 713; Palmer-Gregory Chiroprac- 
tic College v. Hart, 26 Okl. 855, 110 
P 725; Heberson v. Hatchell, 17 Okl. 
260, 87 P 643. 
ior ees v. White, 1 Lea 

Tex.—Crunk v. Crunk, 23 Tex. 604. 

Vt.—Cummings v. Hugh, 2 Vt. 578. 

Va.—Ambrouse v. Keller, 22 Gratt. 
(63 Va.) ‘769; Williamson v. Gayle, 
4 Gratt. (45 Va.) 180. 

W. Va.—Womer vy. Ravenswood, 
CLC Eta) COs Silom icin eo Silane GM CHias 
488; Kanawha Valley Bank vy. Wil- 
son, 35 W. Va. 36, 13 SH 58. 

Cross references: 

Time of making and entry and date 
oF order of allowance see infra § 


Nunc pro tune allowance see infra § 


Time for taking and perfecting ap- 
peal or proceeding in error in gen- 
eral see supra § 1032 et seq. 

Commencement of period of limita- 
tion and computation of time see 
supra § 10438 et seq. 

From time when appeal might first 
have been granted see supra § 1043. 

Deduction of time application for 
appeal is pending see supra § 

Effect of delay and extension of time 
or relief in case of delay see su- 
pra § 1074 et seq. 

Amendment of petition after statu- 
tory period see infra § 1106. 

22. Jll—Bondurant y. Bondurant, 
251 Ill. 324, 96 NE 306, AnnCas1914D 
18; Illinois Cent. R. Co. v. Johnson, 
40 Ill. 85; McMillen v. Bethold, 40 Il. 
34; Balance v. Frisby, 2 Ill. 595; 
Finch v. Finch, 111 Til. A. 481; Mar- 
der v. Campbell Printing Press, ete., 


_ , us 
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time after its rendition or entry, whether in term 
But in some states, if the applica- 
tion for an appeal is seasonably made, it need not 
be allowed within the statutory period.** 

In some jurisdictions an appeal 
is required to be taken by motion in open court, 
either at any time during the term at which the 


or vacation.?* 
In open court. 


judgment was signed or rendered, 


quent term, and in such ease the motion cannot be 
made and granted except in open court, during the 
term, when this is required, or at a subsequent term 
within the statutory period for taking the appeal.?® 


Appeal allowable in discretion of 


in which no appeal will lie except in the discretion 
of the court, and in which no time is prescribed 
within which application must be made, it has been 


held that the discretion should not 


Col TERT TAGI4S vane v. Security 
Deposit Co., 72 Tl. 59. 

Ind. Bue Gee es Vv. Rehan eee: 152 
Ind. 199, 52 NE 992 (appeal from 
term time interlocutory restraining 
pa a 

y.—Connolly v. Davis, 112 Ky. 
115, %65 SW 340, 23 KyL 1403; Louis- 
ville v. Muldoon, 43 SW 867, 19 KyL 


1386; Com. v. Adams, 16. B. Mon. 338. 
La. a, ete., Furniture 
Com 105" ha, e119) 29S “28s tardy, eve 


Stevenson, 27 La. Ann. 95. 

Mo.—Stavely v. Kunkel, 27 Mo. 422; 
Sater v. Hunt, 75 Mo. A. 468. 

Tenn.—Douglas v. White, 1 Lea 
201; eg Ve Branch, 2¢Ch. “A;) 52 
Sw 8 97. 

[a]. On day of entering judgment. 
—McGowan v. Duff, 41 Ill. A. 57; 
Mississippi Valley Manufacturers’ 
ree Ins. Co. v. Bermond, 39 Ill. A. 

[b] Or at the next succeeding 
term, under N. Y. Code Civ. Proc. §§ 
LOOM ALO Porter v. International 
Bridge’ Co:, 163.N: Y, 79,57 NE. 174. 

[c] Adjournment of term.—Under 
the Illinois statute requiring that an 
appeal shall be prayed and allowed 
at the term at which the judgment 
appealed from is entered, and not 
more than twenty days from the en- 
try thereof, en appellant is not per- 
mitted to wait until the adjournment 
of the term to pray an appeal or have 
it allowed. Bondurant vy. Bondurant, 
ae Ill. 324, 96 NE 306, AnnCas1914D 

[d] When by statute the court is 
always open until the enrollment of 
the decree, an appeal prayed before 
the time for enrolling the decree has 
expired is in time. West Derby v. 
Newport Cemetery Assoc., 69 Vt. 166, 
37 A 239 (holding that the chancery 
court is always open for the purpose 
of filing a motion for appeal, at least 
until the enrollment of the decree, 
under Vt. St. § $15, providing that 
“for all purposes except the final 
hearing of a cause such court shall 
be always open for business,’ and § 
981, providing that a party may, by 
written motion filed at the term in 
which a final decree is made, appeal 
therefrom). 

23. Bondurant v. Bondurant, 251 
Tll. 324, 96 NE 306, AnnCasi1914D 18; 
James v. Dexter, 112 Ill. 489. See 
supra § 1032 et seq. 

[a] Petition in error must be filed 
in the supreme court within the stat- 
utory period, Stull v. Cass County, 
51 Nebr. 760, 71 NW 777; Tishomingo 
Hlectric’ Light, etc., Co. -v.-"Harris, 
28 Oixl. 10, 113 P 713; Palmer-Gregory 
Chiropractic College v. Hart, 26 Okl. 
855, 110 P 725; Hebeison vy. Hatchell, 
17 Okl. 260, 87 P 643; Vinson v. Car- 
ter, (Tex.) 166 SW 363 [den writ of 


error (Civ. A.) 161 SW 49]. 

24. See infra § 1122. 

25. La.—Corbett v. Hanson, 127 
Haim 2t9>. be. 4S) 529s Prederick/ yva0 A. 


Marx Picture Frame Co., 127 La. 149, 
53 S 474; New Orleans Vv. Seixas, 35 
La. Ann. 36; Jacob v. Preston, 31 La. 


Ann, 514; Planchets’ Suce:;~ 29 Lat 


[§ 1092] 


or at a subse- | waived.?® 


court. In cases 


be so exercised 


Ann. 520; Untereiner v. Miller, 29 a 
Ann. 435; Hardy v. Stevenson, 27. La. 
Ann, 95; ‘Prudhomme y. Edens, 6 Rob. 
64. 


Md.—Hays v. Fated ele, ete., R. 
Co., 99 Md. 4138, 58 A 439 

Miss.—Riecard v. Smith, 37 Miss. 
644; Parker v. Willis, 27 Miss. 766. 

Oh.—Lincoln v. Bishop, 13 Oh. 249. 

Wash.—Lefever v. Blattner, 57 
Wash: (637, 107 7P 835; 

And see infra § 1095. 

In vacation or at chambers see su- 
pra § 1090. 

[a] An appeal prayed in the 
judge’s private office, away from the 
courthouse, in the absence of the 
clerk or docket, is not made in open 
court. Hays v. ple pee etc.,,. R. 
Co., 99 Md. 413, 58 A 439 

[b] Presumption.— When not de- 
nied, it will be presumed that the ap- 
peal was applied for and granted in 
open court. Washburn v. Frank, 31 
La. Ann. 427. See also Thompson v. 
Sines, 18 Wash. 359, 51 P 474. 

{c] In the supreme court of the 
United States.—An application to the 
supreme court of the United States, 
while in session, for a writ of error 
will not be entertained except when 
a justice of the court, upon consid- 
eration of the record, deems it prop- 
er, under the special circumstances, 
to indorse on the record the request 
that counsel be allowed to proceed in 
that way. Ex p. Ingalls, 139 U. 
548, 11 SCt 652, 35 L. ed. 266. 

26. National Cable Co. v. 
ington, etc., R. Co., 8 App. 3 
478. See also Mitchell Min. Co. v. 
Emig; 35 App. (D.C). b2%, 

27. Nemitz v. State, 38 Ind. ax 509, 
78 NE 3857; Guy v. McDuffie, 123 La! 
641, 49 S 222 (notice not required 
when appeal taken in open court at 
same term); In re New Iberia Cot- 
ton -—Mills) Co., 113) dua, 404,— 3%) (Sid 
Wyckoff v. Hulse, 28 N. J. Eq. 429; 
Mowry v. Davenport, 6 Lea (Tenn.) 
80; Caldwell v. Hodsden, 1 Lea 
(Tenn.) 305; Spurgin v. Spurgin, 3 
Head (Tenn.) 23. 

28. Bradford v. Watts, Wright 
(Oh.) 495; Parker v. D’Acres, 3 Wash. 

; 3 P 903. And see L’Engle v. 
Holmes, 44 Fla. 161, 33 S 247; Biles 
v. Beadle, 93 Mo. A. 628, 67 SW 708 
(notice must comply with statutory 
requirements, and is not waived by 
subsequent service of responsive 
brief); Vaughan v. Richardson, 17 
Can. S. C. 703; Wheeler v. Gibbs, 3 
Gani St Cheese 

Notice of appeal and citation see 
infra § 1302 et seq. 

[a]. In Tennessee notice is re- 
quired when a writ of error is sued 
out after term. Tipton v. Tipton, 118 
Tenn. 691, 104 SW 2387. 

29. Stipulation for judgment abso- 
lute see infra § 1128. 

Certificate of lower court or judge 
see infra § 1127. 

30. Ala.—Caldwell v. Baldwin, 43 
Ala. 617. 

Ark.—Boaua v. Marshall, 88 Ark. 
373, 114 Sw 714 (prayer to make in- 
terpleader party to appeal); Adams v. 


as to allow greater latitude for appeal than in cases 
where the appeal is a matter of right.?® 

4, Notice of Application. 
or defendant in error is not entitled to a notice of 
the application for the allowance of an appeal or 
writ of error, unless it is so required by statute.?* 
If it is so required, however, it is essential unless 


The appellee 


[§ 1093] 5. Petition or Other Application, Affi- 
davit, and Specification or Assignment of Errors?°9— 
a. Necessity for Petition or Other Application. 
der the statutes in some jurisdictions a formal peti- 
tion, prayer, motion, or other application for an ap- 
peal or writ of error, in the form prescribed by 
statute, is essential as a basis for the allowance of 
an appeal or writ of error.*° 
however, a formal application is not required,*? or, 


Un- 


Under other statutes, 


Hepman, 27 fi) ee Sykes v. Laf- 
ferry, 26 Ark. 

Fla.—Hull v. Westeott, 17 Fla. 280. 

Ill.—Worthy v. Bush, 159 Ill. A. 
378; Ehlert v. Security Deposit Co., 
2m Tus An DO. 

Ind.—Berry v. Berry, 22 Ind. 275; 
Staley v. Dorset, 11 Ind. 367 


p ean—Schuster v. Gray, (A.) 61 
Ky.—Wright v. Lexington, ete., R. 
Co., 111 Ky. 690, 64 SW 675, 23 KyL 


952 (holding that no appeal was 
taken where appellant filed a tran- 
script with the clerk of the court of 
appeals, and the clerk indorsed there- 
on “Appeal granted below,” but no 
application was made to the clerk to 
himself grant the appeal as required 
by statute). 

La.—Corbett v. Hanson, 127 La. 219, 
53 S 529; Friscoville Realty Co. v. 
St. Bernard Parish Police Jury, 124 
La. 589, 50 S 590; Jacob vy. Preston, 
31 La. Ann. 514; Dorsey v. Hills, 4 
La. Ann. 106; De St. Avid v. Pichot, 
3 La. Ann. 6; Prudhomme v. Edens, 
6 Rob. 64; Tait v. Lewis, 4 Rob. 256. 

Md.—Palmenberg vy. Turk, 116 Md. 
8, 81 A 221. 

a Missmticard v. Smith, 37 Miss. 
Rie SS emebeea v. Kansas City, (A.) 
68 SW 1068. 

Nebr.—Cary v. Kearney Nat. Bank, 
59 Nebr. 169. 80 NW 484; Baacke vy. 
Dredla, 57 Nebr. 92, 77 NW 341; Wis- 
tedt v. Beckman, 37 Nebr. 499, 55 NW 
1061; Bazzo v. Wallace, 16 Nebr. 290, 
20 NW 315; Jarvis v. Chase County, 
5 Nebr. (Unoff.) 215, 97 NW 8381. 

N. J.—Cleary v. Kendall, 53 N. J. L. 
Tee 20 A 747; Claypool v. Norcross, 
2s JG. 261, 

“Y,— Matter ‘of Sayre, 3 NYS 388 
epee allowed 53 Hun 632 mem, 7 
NYS 954 mem]; Woodcock v. Ben- 
net, 20 Johns: 501. 

Oh.—Lincoln v. Bishop, 13 Oh. 249. 

Okl.—McMasters v. English, 26 Okl. 
818, 110 P 1070; Marvel v. White, 5 
OKI, 736, 0 PLS. 

Pa.—Boyle’s Retail Liquor License, 
190 Pa. 577, 42 A 1025, 45 LRA 399. 

Tex.—McLane v. Evans, 94 Tex. 78, 
58 SW 723; Dixon v. Watson, 41 Tex. 
Civ. A. 266, 91 SW 618. 

Vt.—Gove v. Armstrong, 87 Vt. 468, 
89 A 868: 

Wyo.—Natrona CouAhy v. Shaffner, 
10 Wyo. 181, 68 Pl 

eee for affidavit see infra § 


poe of application see supra § 

In open court see supra § 1091. 

[a] The filing of a purported case 
made in the supreme court institutes 
no action therein, in the absence of 
a petition in error, required by Wil- 
son Rev. & Annot. St. (1903): § 4739: 
McMasters v. English, 26 Okl. 818, 
a 0s tt )ed Be a TSP 

31. Casey v. Peebles, 13 Nebr. 7, 
12.NW 840 (filing bond for appeal 
sufficient, without formal applica- 
tion). 

[a] 


Claim of appeal in chancery 
unnecessary.—Covell 


v. Mosely, 15 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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where an appeal or writ of error has been allowed | 


without the filing of a formal petition or other ap- 
plication, the failure to file the same is a mere de- 
fect of form, and is not ground for dismissal.3” 

[§ 1094] -b. Necessity for Affidavit.2? As a gen- 
eral rule, where the statute requires an application 
for an appeal or writ of error to be made or accom- 
panied by an affidavit of merits or good faith, or 
setting forth other facts, an affidavit complying sub- 
stantially with the statutory requirements is. es- 
sential to the allowance of the appeal or writ of 
error and to the jurisdiction of the appellate court,?4 
unless, as is the case in some jurisdictions, it may 
be and is waived.*> The rule applies of course only 
in those cases in which the affidavit is required by 
the statute.*®° Under some statutes an affidavit of 
merits is not required where the appellant is a 
party to the suit or proceeding.®* 

Time of making and filing. As a rule the affida- 
vit required by the statute must be made and filed 
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ing.°® It is improper to make an affidavit for ap- 
peal before rendition of the judgment;*? but it has 
been held that such an irregularity is not ground 
for dismissal of the appeal if the trial court’s at- 
tention was not ealied thereto.4? Where the affi- 
davit of good faith, required by statute to be made 
on prosecuting a writ of error, is not filed until the 
writ has been issued, and the record returned to 
the supreme court, it is too late.*+ 

Effect of vacation of judgment and entry of new 
judgment. It has been held that an affidavit for an 
appeal, filed after entry of judgment, is sufficient, 
although afterward, on motion of appellants to cor- 
rect entries therein, a new judgment, practically the 
same, and intended as a substitute therefor, is en- 
tered.*? 

[§ 1095] cc: By Whom Made. The petition, mo- 
tion, or affidavit for an appeal or writ of error 
must be made by appellant or plaintiff in error, or in 
his name or on his behalf by his duly authorized 


within the time prescribed by statute for appeal- 


Mich. 514; Warner v. Whittaker, 5 
Mich. 241; Hmerson v. Atwater, 5 
Mich. 34. 

32. Alaska United Gold Min. -Co. 
v. Keating, 116 Fed. 561, 538 CCA 655; 
Gorhan v. Broad River Tp., 113 Fed. 
83 [aff 118 Fed. 1016, 56 CCA 140]; 
ie v. Goldman, 64 Ark. 395, 42 SW 
Soh rag ger allowance see infra § 

|, . 

[a] Written motion not necessary. 
—In Arkansas, under the act oO 
March 9, 1887 (organizing the com- 
mon pleas court of Arkansas county), 
§ 12 (L. [1887] p 77), providing that 
a party may appeal from said court 
to the circuit by filing affidavit that 
the appeal is not taken for delay, and 
by giving bofid, and declaring that 
the appeal shall be granted as a mat- 
ter of right “upon motion filed” at 
the same term at which the judg- 
‘ment was rendered, and that the en- 
tering of the order granting the ap- 
peal shall be sufficient notice to the 
adverse party that an appeal has 
been taken it was -held that, when 
the affidavit and bond have been filed, 
the attention of the court directed 
thereto, and the bond approved, an 
appeal may be granted without the 
filing of a .written motion therefor. 
Katz v. Goldman, 64 Ark. 395, 42 SW 
901. 

33. Cross references: 

By whom made see infra § 1095. 
Sufficiency of affidavit see infra § 

1096 et sea. 

Filing and record see infra § 1103. 
Amendment of affidavit see infra § 
110 


34. U. S—Fortune v. Wilburton, 
142 Fed. 114, 73 CCA 338, 4 LRANS 
782; Janes v. Buzzard, 13 F. Cas. No. 
7,206b, Hempst. 259. 

Ark.—Hanna v. Pitman, 25 Ark. 
275; Crow v. Hardage, 24 Ark. 282; 
Browdie v. Whitfield, 7 Ark. 514; 
Town vy. Wilson, 7 Ark. 386; State 
Bank v. Hinchcliffe, 4 Ark. 444. 

Ti Belly. Ninis. 51 DT.5 171. 

aaa AEN Vv. Vanderburg 
County, 37 Ind. ; 

Todaseiccoline v. Council Bluffs, 62 
Iowa 450, 17 NW 668. 

Kan.—McClun vy. Glasgow, 55 Kan. 
182, 40 P 329; Spangler v. Robinson, 
20 Kan. 682. 

Ky.—Canaday v. Hopkins, 7 Bush 
108. 

Mo.—Cassidy v. St. Joseph, 247 Mo. 
197, 152 SW 306; State v. Broaddus, 
219 Mo. 1, 108 SW 544; Haseltine v. 
Messmore, 184 Mo. 298, 82 SW 115; 
State v. Ball, 27 Mo. 324; Townsend 
v. Finley, 3 Mo. 288; Rosenberger v. 
Pacific Express Co., 155 Mo. A. 627, 
134 SW 1033; United Iron Works Co. 
v. Sand Ridge Lead, ete., Co., 126 Mo. 
A. 248, 102 SW 1104; Arkansas, etc., 
R. Co. v. Powell, 104 Mo. A. 362, 80 
SW 336; Sechested v. Kansas City, 


(A.) 68 SW 1068; Schnabel v. Thomas, 
92 Mo. A. 180; Thomas v. Missouri 
Town Mut. F. Ins. Co., 89 Mo. A. 12; 
Peters v. Edge, 87 Mo. A. 283. 


Mont.—McMullen v. Armstrong, 1, 


Mont. 486. 
N. M.—Texas, etc., R. Co. v. Sax- 
ton, 3.N. M. 282, 6 P 206; Matter of 


Watts, 1 N. M. 541. 

Pa.—McConnel vy. Morton, 11 Pa. 
398; Dawson v. Ryan, 4 Watts & S. 
403; Steinbridge’s App., 1 Penr. & W. 
481; Heckert’s App., 13 Serg. & R. 48; 
Page v. J. C. McNaughton Co., 2 Pa. 
Super. 519; Hanover Borough Alley, 
4 Pa. Dist. 160. See also Pottsville 
Vv. Curry,, 32. Pa, 443: 

Man.——Abell v. Craig, 12 Man. 81. 
ape B.—Ex p. McQuarrie, 24 N. B. 


ogee Robbins v. Bonnel, 16 N. J. L. 


[a] A new affidavit may be substi- 
tuted upon proof of an affidavit duly 
made and filed. Van Campen v. Rib- 
ble, 17 N. J. L. 433. 


ie Waiver of affidavit see infra § 
36. State v. Ball, 27 Mo. 324; 
Knickerbacker v. Brintnall, 2 Barb. 
ChegcNneeye yet: 
37. Robinson v. Vanderburg Coun- 


ty,) on, ond) sos. 

[a] In Louisiana the statute pro- 
viding that one who, by affidavit, ap- 
pears to be interested may appeal by 
furnishing bond as required refers 
to persons not parties to the suit, 
and not to those who are parties and 
whose interests are admitted by all 
parties to the litigation. Davies v. 
Monroe Waterworks, etc., Co., 107 La. 
145, 31 S 694. 

38. St. Louis v. R. J. Gunning Co., 
138 Mo. 347, 39 SW 788; Brown v. 
St. ‘Louis, ete:, RR: Co.; 83 Mo>*478; 
Giesing v. Schowengerdt, 24 Mo. A. 
554. See also supra § 1073. 

Time of application and allowance 
see supra § 1091. 

[a] To make and file it at the time 
of filing the record is not a prerequi- 
site to an appeal, but the defect may 
be supplied during the term and be- 
fore motion to dismiss. Brentlinger 
v. Brentlinger, 4 Rawle (Pa.) 241. 

[b] In Pennsylvania, under the 
act of June 24, 1895 (P. L. 218) § 8, 
requiring an appeal to the superior 
court from the court of common 
pleas to be taken and perfected with- 
in three months from the entry of 
the judgment appealed from, an ap- 
peal will be quashed when the pre- 
scribed affidavit has not been filed, 
and bail given for costs within the 
three months, this being necessary to 
perfect the appeal. Page v. J. C. Mc- 
Naughton Co., 2 Pa. Super. 519. 

[ec] In Tennessee, where the oath 
for appeal is taken before the clerk 
in time, but is not marked by him as 
filed until after the time limited for 


agent or attorney.*? 


Parties jointly interested in a 


filing the same has expired, the oath 
should be treated as a nullity; but 
in such ease a motion to dismiss will 
not be granted if appellant perfects 
his appeal by taking the pauper oath 
or giving bond in the appellate court, 
and proper time will be granted to 
allow him to do this. Jones v. Duck- 
town Sulphur, etc., Co., 109 Tenn. 375, 
Shoemaker, 


71 SW 821. 

39. Marshall v. 164 
Mo. A. 429, 144 SW 1120. 

[a] A mistake in the date may be 
corrected. Viertel v. Viertel, 99 Mo. 
A. 710, 75 SW 187. See infra § 1104. 

40. Marshall v. Shoemaker, 164 
Mo. A. 429, 144 SW 1120. : 

[a] Oath before trial.—See also 
Miles v. O’Hara, 1 Serg. & R. (Pa.) 
32 (holding that the supreme court 
would not quash a writ of error on 
the mere ground that the oath that 
it was not intended for delay was 
made before the trial of the cause). 

41. Beale v. Patterson, 6 Serg. & 
Rae(eaneso: 

42. Haseltine v. Messmore, 184 Mo. 
298, 82 SW 115. 

43. Boqua v. Marshall, 88 Ark. 373, 
114 SW 714; Lester v. Haynes, 80 Ga. 
120, 5 SE 250; Ansley v. Stuart, 123 
La. 330, 48 S 953; Voelkel v. Aurich, 
118 La. 525, 43 S 151; Steinbridge’s 
App., 1 Penr. & W. (Pa.) 481. 

AOU Sane of parties see infra § 


[a] Construction of motions by at- 
torneys.—(1) Where a motion for an 
appeal is made by the attorney for 
the appellant it must not be so word- 
ed as to show that it is the attorney 
and not -the litigant who complains 
of the judgment, and who prays for 
and is allowed the appeal. Voelkel v. 
Aurich, \1l8> daa. 5255843 9S) 151 are) 
But as attorneys moving for an ap- 
peal act in their representative ca- 
pacity, clear recitals are necessary to 
show that they are acting for them- 
selves and not for their clients, and 
where, from the motion and order of 
appeal, it is clear that it is the liti- 
gant, through his counsel who com- 
plains of the judgment, and who 
prays for and is allowed the appeal, 
such appeal will not be dismissed be- 
cause of some slight confusion in the 
pronouns used. Ansley v. Stuart, 123 
La. 330, 48 S 953; Alba v. Provident 
Sav. L. Assur. Soc., 118 La. 1021, 43 
S 663; Kratetler v. U. S.. Bank, 12 
Rob. (La.) 456. (83) Thus it has 
been held that, where a motion of 
appeal reads ‘James Legendre, Ed- 
ward Rightor, Denegre-Blair and Lé- 
ovy, counsel for defendant, aver that 
the judgment rendered is contrary to 
the law and the evidence, and that 
the ‘mover’ desires to appeal,’ the 
word “mover,” being in the singular 
number, cannot refer to several at- 
torneys, and must therefore refer to 
defendant. McCormick y. Alfred S. 
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judgment by which they are aggrieved may join in 
the petition or motion for appeal.** 
it has been held that the appellant or plaintiff in 
error must himself make the affidavit required by 
the statute,*° but as a rule the statutes allow it to 
be made by his duly authorized agent or attorney.*® 
For a corporation it may be made by any authorized 
officer or agent.47 And an executor or administrator 


is the proper person to make the 


appeal on behalf of his decedent’s estate.*® An 
affidavit for an appeal may be made by one of sev- 
eral appellants,*® but an affidavit signed in the name 
of a partnership by one of the partners has been 
held insufficient on the ground that a partnership 


Amer €o,,, 131 La, 220° 221, 59° S 127. 
(4) And, although the attorney for 
appellant alleges that the “mover” 
is aggrieved by the judgment and de- 
sires to appeal, where, by the order 
made part of such motion, the appeal 
is granted to appellant, by name, the 
appeal will be held to have been ap- 
plied for by such party. Peyton’ v. 
New Orleans, 130 La. 986, 58 S 852. 
See also Egger v. Egger, 225 Mo. 116, 
123 SW 928, 135 AmSR 566 (holding 
that, under a statute requiring an 
affidavit by appellant, his agent, or 
attorney that the appeal is not taken 
for vexation or delay, an affidavit by 
plaintiff's attorney “for and on be- 
half of the plaintiff” is sufficient, al- 
though the attorney signs the same 
as “appellant’’?). (5) An affidavit of 
appeal made by appellant’s attorney 
is not insufficient merely because he 
designates himself merely as the 
agent” of appellant, since Rev. St. 
(1909) § 2040, relating to the appeal 
affidavit, does not require affiant to 
designate in what capacity he acts. 
Pile v. Allison, 168 Mo. A. 636, 153 
SW 273. As to affidavits by agent 
or attorney see infra this section. 

[b] A prayer for an appeal may be 
made and signed by attorney or 
agent, and, where it is in behalf of 
defendants, it includes one not men- 
tioned by name, and who does not 
sign the same. Boqua vy. Marshall, 
88 Ark. 3738, 114 SW 714: 

[ec] Attorney for nonresidents.— 
An appeal may be taken by an attor- 
ney in his capacity as such, when 
representing, by appointment, non- 
resident parties. Kraeutler v. U. S. 
Bank, 12. Rob. (a.) 456. 

[d] Use of “defendant” instead of 
‘plaintife’.— Where a motion for an 
appeal recites that defendant is in- 
formed and believes that there is er- 
ror to his prejudice in the final judg- 
ment rendered against him “and in 
favor of the defendant,” it is patent 
that the word “defendant” was_in- 
tended for “plaintiff.”” Ansley v. Stu- 
art.pl go dua. oo) 748 S953. 

44 Schlieder v. Martinez, 38 la. 
Ann. 847. 

45. Whitehill v. Bank, 1 Watts 
(Pa.) 396; Steinbridge’s App., 1 Penr. 
& W. (Pa.) 481; Bryan v. McCulloch, 
17 Penr 7& Ww: (Pas) 12h. > And ‘see 
aie v. Haynes, 80 Ga. 120, 5 SE 

0 


46. Kraeutler v. U. S. Bank, 12 
Rob. (la.) 456; State v. Broaddus, 
210 Mo. 1, 108 SW 544; Ober v. Pratte, 
1 Mo. 8; Pile v. Allison, 168 Mo. A. 
636, 153 SW 273; Ruth v. McPherson, 
150 Mo. A. 694, 131 SW 474; Yost v. 
Silvers, 188 Mo. A. 524, 119 SW 971; 
Perkins v. Mason, 105 Mo. A. 315, 79 
SW 987; Schnabel v. Thomas, 92 Mo. 
A. 180; Ring v. Charles Vogel Paint, 
ete., Co., 46 Mo. A. 374; Duffle v. 
Black, 1 Pa. 388. 

Form and sufficiency of affidavit by 
agent or attorney see infra § 1096. 

[a] Affidavit by agent without 
warrant of attorney insufficient.— 
se v. Haynes, 80 Ga. 120, 5 SH 
50. 

[b] Description of affiant.—An affi- 
davit by the attorney of a party ap- 
pealing, which describes affiant as 
attorney, is sufficient without de- 
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In some cases 


affidavit for an 


tion, prayer, or 


scribing him as agent. Yost v. Sil- 
vers, 188 Mo. A: 524; 119 “Siw 971: 

-{c] Attorney of record.—The ob- 
jection to an attorney’s affidavit for 
appeal, that it is not shown in the 
affidavit that the attorney was the 
agent of plaintiff, is unavailing where 
the affiant is one of the attorneys of 
record in the case. Ruth v. McPher- 
son, 150 Mo. A. 694, 1381 SW 474. 

47. United Iron Works Co. v. Sand 
Ridge Lead, ete., Co., 126 Mo. A. 238, 
102 SW 1104; New Brunswick Steam- 
boat, ete., Transp. Co. v. Baldwin, 14 
N. J. L. 440; Academy of Fine Arts 
v. Power, 14 Pa. 442. 

Form and sufficiency of affidavit 
see infra § 1096. 

48. Eisminger v. Stanton, 129 Mo. 
A. 4038, 107 SW 460. 

Form and sufficiency of affidavit 
see infra § 1096. 


49. Van Campen v. Ribble, 17 N. 


J. L. 433; Bensell v. Boyd, 2 Miles 
(Pa.) 296 (tenants in common). 

50. Gaddis v. Durashy, 13 N. J. 
Twa. 

BLS | Tomlin: svi Morris) WG Nad. Le 
179; State Nat. Bank v. Dallas, 28 
Tex. Civ. A, 299, 68 SW 3234. 

52. U. S. v. Adams, 6 Wall. CU. 
S.) 101, 18 L. ed. 792; Katz v. Gold- 
man, 64 Ark. 395, 42 SW 901; Hemp- 
stead County v. Howard County, 51 
Ark. 344, 11 SW 478; Avery v. Pix- 
ley, 4 Mass. 460; Thompson v. Wright, 
14 N. J. L. 38 (tendering appeal bond 
a sufficient demand of appeal). 
oe Fla.—State v. Cooper, 20 Fla. 

La.—Macken v. Wilds, 106 La. 1, 
30 S 257; Spencer v. McDonogh, 11 La. 
Ann. 420. 

Md.—Palmenberg vy. Turk, 116 Md. 
8, SLA. 221. 

N. H.—Eastman y. Barnes, 62 N. H. 
6305 Clark v. Robinson, 35Ni Ee 579: 

N. J.—Claypool v. Norcross, 36 N. 
J. Mqe  b24) [atl oie No ede Oe oms 
Heine Vavschenck, pour dsm 
oO . 

N. M.—Bass v. Occidental L. Ins. 
Co.,, 18° N. M: 282,, 135 Pei75. 

Oh.—Koch vy. Barbour, 65 Oh. St. 
173, 61 NE 705; Sheaff v. Williams, 
59 Oh. St. 559,.53 NE 50. 

Okl.—Custer County v. Moon, 8 Okl. 
205, 57 P 161 (failure to comply with 
rules of court as to numbering pages 
of petition in error and record before 
filing the same); Marvel v. White, 5 
Okl. 736, 50 P 87 (failure to entitle 
instrument ‘‘Petition in error,” as re- 
quired by statute). 

Pa.—In re Boyle, 190 Pa. 577, 42 A 
1025, 45 LRA 399; In re Melon S8t., 
182 Pa. 397, 38 A 482,-88 LRA 275. 

Tex.—Scalfi v. State, 96 Tex. 559, 
74 SW 754; McLane vy. Evans, 94 Tex. 
78, 58 SW 7238; San. Antonio, ete., R. 
Co. v. Choate, 90 Tex. 81, 35 SW 472; 
Willis v. Moore, 89 Tex. 19, 32 SW 
1038; Bauman v. Jaffray, 86 Tex. 617, 
26 SW 394; St. Louis, ete., R. Co. v. 
Batsell, 86 Tex. 192, 24 SW 504; Tolle 
v. Correth, 31 Tex. 362, 98 AmD 540; 
Dixon v. Watson, 41 Tex. Civ. A. 266, 
$1 SW 618. 

Vt.—Rutherford v. Allen, 62 Vt. 
260, 19 A 714; Barnard vy. Barnard, 
16 Vt...223. 

W. Va.—Swiger v. Swiger, 58 W. 
Va.7119,.52. SE) 23. 


cannot make an affidavit.°° 
wrong name may, on appeal, make the necessary 
affidavit in his right name, but, if required, he must 
prove his identity.°* 

[§ 1096] d. Form, Requisites, and Sufficiency in 
General. In some eases it has been held that the 
want of a formal or written application for an ap- 
peal or writ of error is not fatal, if the appeal or 
writ has been allowed by the court or judge.’ Asa 
rule, however, a formal application by petition, mo- 


[$$ 1095-1096 


A party sued by a 


otherwise complying substantially 


with the requirements of the statute and rules of 
court as to form and contents is essential.o? If a 
petition and citation are required where the. appeal 


Wyo.—Natrona County v. Shaffner, 
10 Wyo. 181, 68 P 14. 

And see cases specifically cited in 
following sections. 

Cross references: ; 
Filing and record see infra § 1108. 
Objections, amendment, and waiver 

see infra § 1106 et seq. , 
Signature, verification, and jurat see 

infra~§ 1102. : 

Statement of return day or term se 
infra § 1125. 

Petition for appeal after expiration 
of statutory period for appeal see 
supra § 1078. 

[a] Forms of applications for an 
allowance of an appeal may be found 
set out in whole, in part, or in sub- 
stance in Shields v. Coleman, 157 
U. (1S. 168,. 15 SCt57.0;, 39 dsseds 6605 
Sage. Central R. Co., 93) Uns 242 
23. L. ed. 933; U.S. v. Adams, 6 Wall: 
(U. S.) 101, 18 L. ed. 792; Archer v. 
Hart, 56.Ela; 234; Copp v. Copp, 20 
N. H. 284. 

[b] Prayer or demand in writing 
necessary.—See State v. Cooper, 20 
Fla. 547; Friscoville Realty Co. v. St. 
Bernard Parish Police Jury, 124 La. 
589, 50 S 590; Claypool v.. Norcross, 
36 N. J. Eq. 524; Hillyer v. Schenck, 
15 N. J. Eq. 398. See also Bradford 
v. Watts, Wright (Oh.) 495. 

[c] _ By telephone.—Since proceed- 
ings in the district courts are re- 
quired to be in writing, an applica- 
tion by telephone for a suspensive 
appeal cannot serve as the basis of a 
proceeding w&to compel the judge to 
grant the appeal. Friscoville Realty 


‘Co. v. St. Bernard Parish Police Jury, 


124) a.2589,, 50S, 590) 

{d] To whom addressed.—(1) The 
petition or other application must 
be addressed to the court when 
this is required by statute or rule 
of court, and in such case an appeal 
taken merely by an order to the clerk 
to enter_an appeal cannot be sus- 
tained. Palmenberg v. Turk, 116 Md. 
8, 81 A 221. See also supra § 1090. 
(2) In Texas a petition for a writ of 
error may be addressed either to the 
clerk of the district court or to the 
supreme court. Johnson vy. McCutch- 
ings, 43 Tex. 553; Miller v. Cunning- 
ham, daiTex, AU 3 Civie Oasuns eb Se 

[e] Statement of return day or 
term of appellate court necessary see 
Grooms v. Wood, 43 Fla. 50, 29 S 445. 
And see infra § 1125. 

[f{] Unecessary to allege that ap- 
ellant is aggrieved, etc.—Parties to 
an action, who are cast therein, need 
not on application for appeal aver 
that they are aggrieved by the judg- 
ment or that there is error therein, 
unless this is required by statute. 
“The very fact of asking for an ap- 
peal evidences the fact that they con- 
sider themselves aggrieved, whether 
there was or was not error in the 
judgment. It is the very object of 
the appeal itself.” Lee v. Foley, 113 
La. 663, 664, 37 S 594. As to affida- 
vits compare infra text and note 63. 

[g]_ Briefs of counsel cannot be 
looked to as constituting any part of 


the application for a writ of error. 


ale v. Moore, 89 Tex. 19, 32 SW 


38. 
{h]_ Petition for reinstatement of 
appeal after dismissal—Where an 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


‘ 


_In re Corbera, 


§ 1096] 


is not applied for in open court and at the term at 
which the judgment is rendered, an application by 
and allowance on motion made in vacation or at a 


subsequent term is insufficient to 
tion.°* 


judgments in separate suits.°® 


appeal and supersedeas have been 
dismissed under Supr. Ct. Rule 
No. 3 (45 SE viii), a new petition re- 
citing the former petition and allow- 
ance and dismissal, and referring to 
the assignment of errors in the for- 
mer petition and making them a part 
of the new petition, is sufficient on 
which to allow an appeal, although 
the petition prays that the order may 
be set aside, and that said appeal and 
supersedeas theretofore allowed may 
be renewed. Swiger v. Swiger, 58 W. 
Wa. 119, 52° SH 23: 

[i] Im Canada application for a di- 
rect appeal over the head of the in- 
termediate court to the supreme court 
must set forth reasonable grounds. 
Hislop v. McGillevray, 15 Can. S. C. 
a Kyle v. Canada Co., 15 Can. S. C. 

88. 

54. Corbett v. Hanson, 127 La. 219, 
53 S 529; Frederick v. A. Marx Pic- 
ture Frame Co., 127 La. 149, 53 S 474; 
ete., Furniture Co., 
105 La. 119, 29 S 488; Hardy v. Ste- 
venson, 27 La.- Ann. 95; State v. Ju- 
mel, Mann. Unrep. Cas. (La.) 343; 
Ivens v. Buckner, Mann. Unrep. Cas. 
(La.) 94. And see supra § 1091. 

55. Md.—Palmenberg v. Turk, 116 
Md. 8, 81 A 221. 

N. M.—Bass v. Occidental L. Ins. 
Wow a8) N., Mj 282,135 “P1175: 

Oh.—Sheaff v. Williams, 59 Oh. St. 
559, 53 NE 50. 

Okl.—Marvel v. White, 5 Okl. 736, 
50 P 87. 

Pa.—In, re Boyle, 190 Pa. 577, 42 
A. 1025, 45 LRA 399. 

Tex.—Hdwards v. St. Louis South- 
western R. Co., 105 Tex. 404, 151 SW 
259: McLane v. Evans, 94 Tex. 78, 
58 SW 723; Dixon v. Watson, 41 Tex. 
Give vAL? 266% 91 oSIW 4618: 

Wyo.—Natrona County v. Shaffner, 
10 Wyo. 181, 68 P 14. 

And see other cases supra note 53. 

Cross references: 

Allegations of interest see infra § 

1099. 

Description of judgment see infra § 

1098 


Designation of court, cause, or par- 

ties seé infra § 1097. 

Specification or assignment of errors 

see infra § 1100. 

[a] Constitutional question in- 
volved.—The petition for an appeal 
from the superior to the supreme 
court on the ground that a constitu- 
tional question is involved should set 
forth clearly and specifically what 
constitutional question is involved, 
and in what manner it is raised. In 
re Melon St., 182 Pa. 397, 38 A 482, 38 
LRA 275. And see In re Boyle, 190 
Pa. 577, 42 A 1025, 45 LRA 399. 

[b] In Louisiana a prayer for gen- 
eral relief in a motion for appeal filed 
at a term subsequent to that at which 
the judgment was rendered does not 
include a prayer for the citation of 
appellees. McCutchen v. Hudson, 132 
eae ks OL us LO be 

[c] In Texas a statement merely 
asking the supreme court to take ju- 


The petition, motion, or other application 
must substantially contain an allegation of the facts 
required by statute or rule of court.>® 
so required, it must aver that the appellant is ag- 
grieved or believes himself aggrieved by the judg- 
ment, and must designate the rulings or points by 
which he claims to be aggrieved.®® And a petition in 
error has been held insufficient for failure to allege 
the sum or value involved, so as to show the juris- 
diction of the supreme court, where such sum or 
value is not disclosed by the record.** 
tion for appeal, petition in error, or other applica- 
tion is insufficient where there are several distinct 
A substantial com- 


APPEAL AND ERROR 


regarded.®? 


confer jurisdic- Affidavits. 


Thus, when | the statute.® 


peal. 


A single mo- 


risdiction, under Sayles Annot. Civ. 
St. (1897) art 941 subds 5, 7, 8, with- 
out pointing out the exact statutory 
grounds of jurisdiction, does not com- 
ply with the rules of the supreme 
court. Edwards v. St. Louis South- 
pees R. Co., 105 Tex. 404, 151 SW 


56. Palmenberg v. Turk, 116 Md. 
8, 81 A 221. 
Averments in affidavit for appeal 
see infra text and notes 60-65. 
Specification or assignment of er- 
rors see infra § 1100. 
65 Oh. St. 


57. Koch v. Barbour, 
173, 61 NE 705. 

58. Mackin v. Wilds, 106 La. 1, 30 
S 257; Cameron y. State, 87 Tex. 246, 
28 SW 272 (holding that when there 
are a number of distinct judgments 
in a number of distinet cases, which 
are not only several and separate, but 
which are wholly disconnected, al- 
though each of them involves the 
same question, there must be as many 
applications for writs of error as 
there are judgments, and a single ap- 
plication is insufficient). 

59. Conn.—Hayden v. Fair Haven, 
ete:, R. Co., 76. Conn, 355,56) A 613: 

Ind.—Wilson y. Bennett, 132 Ind. 
210, 31. NE 184. 

La.—Erwin v. Vicksburg Commer- 
cial, ete., Bank, 12 Rob. 227. 

Mo.—State v. Broaddus, 210 Mo. 1, 
108 SW 544. 

Tenn.—Johnson v. Rankin, (Ch. A.) 
59 SW 638. 

Tex.—Padgitt v. Ft. Worth, 

R. Co., 104 Tex. 249, 186 SW 442. 

[a] Omission of the signature of 
counsel is a mere matter of form. 
Erwin v. Vicksburg Commercial, etc., 
Bank, 12 Rob. (La.) 227. 

[b] Two distinct petitions for ap- 
peal, with two distinct citations re- 
turnable at different times, do not in- 
validate the appeal when either cita- 
tion is sufficient. Littleton v. Pratt, 
10 La. Ann. 487. 

[ec] Term of appellate court suffi- 
ciently stated where the same ap- 
pears by clear and necessary implica- 
tion see Hayden y. Fair Haven, etc., 
Re iCo,, 16 Conn: 355,756 eA 16113. 

60. Ark.—Town v. Wilson, 7 Ark. 
386; McJenkin v. State Bank, 7 Ark. 
232 


Mo.—Cassidy v. St. Joseph, 247 Mo. 
197, 152 SW 3066 (an affidavit to Sup- 
port an appeal must show such an at- 
tempt to comply with the statutory 
requirements as will impose on re- 
spondent the duty of making timely 
objection); State v. Broaddus, 210 Mo. 
1, 108 SW 544; Marshall v. Shoemak- 
er, 164 Mo. A. 429, 144 SW 1120; 
Rosenberger v. Pacific Express Co., 
155 Mo. A. 627, 134 SW 1033; Arkan- 
sas, ete., R. Co. v. Powell, 104 Mo. A. 
362, 80 SW 336; Thomas v. Missouri 
Town Mut. F. Ins. Co., 89 Mo. A. 12; 
Peters v. Hdge, 87 Mo. A. 283; White- 
head y. Cole, 49 Mo. A, 428; Spencer 
v. Beasley, 48 Mo. A. 97. 

N. J.—Garrard y. Hitsman, 16 N. 
J. L. 124. 


etc., 
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pliance with the statutory requirements is sufficient, 
and mere technical and formal defects will be dis- 


With respect to form and contents, 
affidavits for an appeal or writ of error must be 
in substantial complance with the requirements of 
On the other hand a substantial com- 
pliance with the statute is sufficient, and mere tech- 
nical defects or a failure to follow literally the lan- 
guage of the statute will not be fatal;** and it has 
been held that the affidavit for appeal should be 
liberally construed with a view to sustaining the ap- 
Thus, except in the case of mere technical 
or formal defects, affidavits have been held insuffi- 
cient for failure to state, as required by statute, 
that the appellant or plaintiff in error is or believes 
himself aggrieved by the judgment; that he has 
a just and legal cause, defense, or ground of ap- 


N. Y.—Cromwell vy. Clement, 89 
Hun 603, 3i NYS 998 [cit Chatterton 
v. Chatterton, 34 App. Div. 245, b4 
NYS 515] (holding that permission to 
appeal to the court of appeals will be 
denied where no reason for granting 
the appeal is stated in the affidavit 
on which application is based and 
none is shown). 

Pa.—Real Est. Trust Co. v. Penn- 
sylvania Sugar Refining Co., 239 Pa- 
456, 86 A 1074; Pennsylvania Coal Co. 
v. Flynn, 9 Kulp 269. 

Va.—Valley Tp. Co. v. Moore, 100: 
Va. 702, 42 SE 675. 
ae ae v. Lacoursiere, 8 Man. 

See Lunt v. Kennedy, 37 N. B. 639. 

Cross references: 

Amendment of affidavit see infra § 


By whom made see supra § 1095. 
Signature, verification, and jurat see 

infra § 1102. 

Waiver of affidavit or defects therein 

see infra § 1107. 

{a] Affidavit must show jurisdic- 
tional facts.—Valley Turnp. Co. v 
Moore, 100 Va. 702, 42 SE 675. 

61. Egger v. Egger, 225 Mo. 116 
123 SW 928, 135 AmSR 566; State v 
Broaddus, 210 Mo. 1, 108 SW 544; 
Marshall v. Shoemaker, 164 Mo. A. 
429, 144 SW 1120; Yost v. Silvers, 
138 Mo. A. 524, 119 SW 971; Hitt v: 
Kansas City, 110 Mo. A. 713, 85 SW 
669; Perkins v. Mason, 105 Mo. A. 
315, 79 SW 987; Thomas v. Missouri 
Town. Mut. & Ins. Co., 89° Mo. A. 12; 
Hamilton v. Pidcock, 18 N. J. L. 435; 
Tomlin sve, Morrisy 160 NeW deel. Oe 
Murphy v. Fairweather, 72 W. Va. 14, 
Tt SH 321. 

[a] Defective affidavit to obtain 
warning order not ground for dis- 
missing appeal see Arthurs v. Har- 
lan, 78 Ky. 138. 

[b] Clerical error.—The use of the 
word “affidavit” instead of ‘appeal,’ 
in the sentence “the affidavit prayed 
for by defendant,” etc., may be dis- 
regarded. Hitt v. Kansas City, 110 
Mo. A. 713, 85 SW 669. 


62. Marshall v. Shoemaker, 164 
Mo. A. 429, 144 SW 1120. 
63. Town v. Wilson, 7 Ark. 386; 


Arkansas, ete., R. Co. v. Powell, 104 
Mo. A. 362, 80 SW 336. 

[a] Averment unnecessary when 
not required by statute.—Lee yv. Fo- 
ley, 113 La. 663, 37 S 594. 

[b] Affidavit by attorney or agent. 
—(1) The affidavit by the attorney 
or agent of the appellant must show 
that the appellant, and not the agent 
or attorney, is aggrieved, and there- 
fore an affidavit by an attorney or 
agent of the appellant that he be- 
lieves or considers “himself” ag- 
grieved, instead of that he considers 
the appellant aggrieved, has been 
held insufficient. Schnabel y. Thom- 
as, 92 Mo. A. 180; Thomas y. Mis- 
souri Town Mut. EF. Ins. Co., 89 Mo. 
A. 18. (2) But in Perkins v. Mason, 
105 Mo. A. 315, 79 SW 987, an affi- 
davit by an attorney “that the appeal 
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peal on the merits, and that the appeal is not taken 
for vexation or delay;°* or that mjustice has been 


done.® 
[§ 1097] 
ties. 


e. Designation of Court, Cause, or Par- 
As a rule, except where it otherwise appears 
from the record,®® the application for an appeal or 


APPEAL AND ERROR 


[§§ 1096-1097 


or show the court in which the judgment, order, or 
deeree was rendered and from or to which the appeal 


or writ is taken or demanded,® the cause, ‘and in 


writ of error must sufficiently and correctly designate 


prayed for by his plaintiff_is not 
made for vexation or delay, but be- 
cause he considers himself, plaintiff, 
aggrieved,’ was held sufficient. (3) 
And in State v. Broaddus, 210 Mo. 1, 
108 SW 544 (eriticizing decisions of 
the appellate court), which was a 
suit by a bank against a trust com- 
pany in which the affidavit for ap- 
peal, properly captioned, was made 
by “the agent and attorney for de- 
fendant in the above-entitled cause,’ 
who, “being sworn, upon his oath 
says that the appeal prayed for by 
him is not made for vexation or de- 
lay, but because he considers himself 
aggrieved by the judgment and de- 
cision of the court,” it was held that 
the defects complained of, the use of 
“him” and “himself” instead of “it” 
and ‘itself,’ were clerical errors 
which did not mislead or in any way 
prejudice the rights of respondent, 
and that the affidavit was sufficient 
to confer jurisdiction on the court of 
appeals, to which court the case was 
properly appealable. (4) See also Hg- 
ger v. Egger, 225 Mo. 116, 123 SW 
928, 135 AmSR 566 (holding sufficient 
an ‘affidavit by an attorney purport- 
ing to be made “for and on behalf of 
plaintiff,” aithough it was signed by 
the attorney as “appellant’’); De Bolt 
v. Kansas City, etc., R. Co., 123 Mo. 
496, 27 SW 575. 

Showing that affidavit is made by 
litigant and not by attorney see su- 
pra § 1095 

[e] Affidavit by president of cor- 
poration.—An affidavit for appeal 


from a judgment against a corpora-| 


tion made by its president, which re- 
cites that he is the president, and 
that the appeal prayed for by him is 
not made for vexation and delay, but 
because he considers himself ag- 
grieved by the judgment, has been 
held insufficient to confer jurisdic- 
tion on the appellate court within 
the statute providing that no appeal 
shall be allowed unless appellant or 
his agent shall file his affidavit, etc. 
United Jron Works Co. v. Sand Ridge 
Lead, etc., Co., 126 Mo. A. 238, 102 
Sw 1104. Compare however State v. 
Broaddus, 210 Mo. 1, 108 SW 544 su- 
pra this note. 

{d] Affidavit by administrator.— 
The affidavit of the administrator for 
appeal by defendant, in an action on 
a claim against an intestate’s estate, 
properly states that he was aggrieved 
by the decision rather than that the 
estate was aggrieved thereby, the 
personal estate descending to the am 
ministrator, and, under Rev. 
(1899) § 68 (Annot. St. [1906] p 361), 
it being his duty to take possession 
of and administer it, and, under sec- 
tion 92 (Annot. St. [1906] p 367), no 
suit being maintainable against the 
estate unless he is made the party 
defendant. Hisiminger v. Stanton, 129 
Mo. A. 403, 107 SW 460. 

{e] Affidavit sufficient.—An affi- 
davit following the language of Rev. 
St. (1909) § 2040, and stating that 
the appeal is not made for delay, but 
because appellant believes that he is 
aggrieved “by the judgment or de- 
cision of the court,” authorizes the 


- review of a denial of a motion to set 


aside a judgment against defendant, 
taken in his absence after answer was 
filed. Armstrong v. Elrick, 177 Mo. 
A. 640, 169 SW 1019. 

{f] The use of the word “consid- 
ers” for the statutory word ‘‘be- 
lieves” is not fatal. De Bolt v. Kan- 
sas Cee etc., R. Co., 123 Mo. 496, 27 
SW 5 

vel. urs aggrieved.”—And an aflfi- 
davit which avers that the appeal is 
taken “because defendant is ag- 


grieved” by the judgment, is suffi- 
cient within the statute requiring the 
affidavit to aver that affiant believes 
that the party appealing is aggrieved. 
Yost v. Silvers, 138 Mo. A, 524, 119 


SW 971. 
64. McJenkin v. State Bank, 7 Ark. 
232; Cassidy v. St. Joseph, 347 Mo. 


197, 152 SW 306; Garrard v. Hitsman, 
TOMNE En eet (vague and indefinite): 
Real Est. Trust Co. v. Pennsylvania 
Sugar Refining Co., 239 Pa. 456, 86 A 
1074 (holding that the affidavit pre- 
scribed by the act of May 19, 1897 
[P. L. 67], that the appeal is not 
taken for delay, is insufficient where 
it does not show that affiant is a 
party, or a chief officer of the appel- 
lant corporation, or its agent or at- 
torney). 

[a] “Cause on the merits” instead 
of a just and legal “ground of ap- 
peal, on the merits,” is bad. Garrard 
v. Hitsman, 16 N. J. L. 124. 

[b] “On account of delay” instead 
of “for delay’ is bad. Garrard v. 
Hitsman, 16 N. J. L. 124. 

{c] Technical defects and imma- 
terial variance from the statute will 
not render the affidavit insufficient. 
Tomlin. Vv.) Morris’ 16— NJ ed, Weds 
New Brunswick Steamboat,  etc., 
Tease. Co. v. Baldwin, 14 N. J. L. 

{d] VWexation and delay.—(1) In 
Missouri it has been held that the 
words ‘‘vexation” and “delay,” in Rev. 
St. (1909) § 2040, requiring appellant 
to file an affidavit that his appeal is 
not made for vexation or delay, are 
not synonymous, and that an affi- 
davit must contain the word ‘“vexa- 
tion,’ as well as the word “delay.” 
Cassidy v. St. Joseph, 247 Mo. 197, 
152 SW 306. (2) In New Jersey the 
use of the words “for vexation and 
delay’? while the statute requires: only 
“for delay” is good. New Brunswick 
Steamboat, etc., Transp. Co. v. Bald- 
win, 14 N. J. L. 440. 

65. Pennsylvania Coal Co. v. Flynn, 
9 Kulp (Pa.) 269 (holding that, where 
a statute required an affidavit that 
“appellant firmly believes injustice 
has been done,” an affidavit that ap- 
pellant ‘thinks injustice has been 
done” is insufficient). 

66. Moss v. Gulf Compress Co., 
202 ‘Fed. 657, 121 CCA 67; Frick Co. 
v. Falk, (Kan.) 62 P 167; Bucking- 
ham _v. Cincinnati Commercial Bank, 


21 Oh. St. 181; Springfield F. & M. 
Ins. -Co. -v. Gish, 23° OKI. 82'44,7102"P 
708. And see cases specifically in 


following notes. 

67. Higgins v. Higgins, (Kan.) 52 
P 906; Ketner vy. Dillingham, (Kan.) 
5Oee 1098; Dixon v. Watson, 41 Tex. 
Civ. A. 266, 91 SW 618. 

[a] Federal court; clerical error. 
—The fact that a petition for a writ 
of error and the papers following are 
improperly entitled in the circuit in- 
stead of the district court is not 
ground for dismissal in the appellate 
court, where the record is authenti- 
cated by the clerk and under the seal 
of the district court. Moss v. Gulf 
comyrers Co., 202 Fed. 657, 121 CCA 


[b] Erroneous statement as to dis- 
trict; surplusage.—In Texas, under 
Rev. Civ. St. (1911) art 2088, requir- 
ing a petition for a writ of error to 
state only that the petitioner desires 
to remove the case into the court of 
civil appeals, a statement as to the 
particular district to which the case 
shall be taken is surplusage, and, if 
incorrect, does not affect the validity 
of the writ. J. M. Radford Grocery Co. 
v. Owens, (Tex. Civ. A.) 159 SW 453. 

ie of judgment see infra 

098. 


some jurisdictions, the pleadings,®* and the parties, 
both the appellant or appellants, or plaintiff or 
plaintiffs in error,®® and the appellees, respondents, 


68. Higgins v. Higgins, (Kan,) 52 
P 906; Ketner v. Dillingham, (Kan.) 
50. P 1098; McLane v. Evans, 94 Tex. 
78, 58 SW 723; Natrona County v. 
Shaffner, 10 Wyo. 181, 68 P14. And 
see H. B. Claflin Co. v. Stearns, 90 
Wis. 283, 68 NW 80. 

[a] Entitling appeal from decision 
on motion—consolidated actions.—A 
motion by a referee for the payment 
of reference fees in consolidated 
causes is not an action, and an ap- 
peal from the _ decision rendered 
should be entitled by the name of the 
first action in which the motion was 
made. Cobb v. Rhea, 137 IN. ©€.°295,; 
49 SE 161. 

69. Boqua v. Marshall, 88 Ark. 373, 
114 SW 714; In re Beam, 8 Kan. A. 
835, 57 P 854; Brabham vy. Custer 
County, 3 Nebr. (Unoff.) 801, 92 NW 
989; State Nat. Bank v. Dallas, 28 
Tex. Civ. A. 299, 68 SW 334. See 
also supra § 1095. 

Cross references: 

Sapa ate a! of interest see infra § 


Applications by agents or attorneys 

see supra § 1095. 

Appeal or writ of error by guardian 

see infra § 1099. 

[a] Interpleader or intervener.— 
Where a person not a defendant in- 
tervened, and was designated in the 
order of court and final decree as an 
interpleader, and the prayer for ap- 
peal was, “‘The defendants pray an 
appeal to the Supreme Court... .,’ 
signed “A. EH. Boqua, Jr., et al., de- 
fendants in the court below, by A. E. 
Boqua, Jr.,” and the summons issued 
by the clerk of the supreme court - 
pursuant to the prayer omitted the 
interpleader’s name, he was not a 
party to the prayer for appeal. Bo- 
a v. Marshall, 88 Ark. 373, 114 SW 

[b] “And others” following the 
name of a petitioner or petitioners in 
error have been held insufficient to 
designate any person not expressly 
named in‘the petition. Brabham v. 
Custer County, 3 Nebr. (Unoff.) 801, 
92 NW 989. See also Hutts v. Mar- 
tin, (141°: Ind.” 701, .41 -NE’ 329." But 
compare cases infra note 70 [c]. 

[ec] Administrator.—The rule that 
the petition in error must contain the 
names of the parties, both plaintiff 
and defendant, is sufficiently com- 
plied with by entitling the petition 
in error: ‘In the Matter of the Ap- 
peal of R. R. Beam, Administrator 

ot COMES: Judgment . . Refusing 
to Approve His ‘Amended “First An- 
nual Report as Such Administrator,” 
appellant being the only party in the 
court below. In re Beam, 8 Kan. A. 
8357 seeps 

{[d] Inadvertent omission of name 
of coappellant.—Where the same at- 
torney represented two defendants 
against whom a judgment was ren- 
dered jointly, and on applying to the 
clerk of the supreme court for an ap- 
peal he inadvertently signed the name 
of only one of defendants, and wrote 
the prayer of the appeal, “Comes the 
defendant,” but, on the clerk discov- 
ering that there were two defendants, 
the attorney and the clerk added the 
letter ‘‘s” to the word “defendant,” 
although the singular number of the 
verb was not corrected, and the clerk 
issued a summons, inserting both de- 
fendants as appellants, and service 
of summons was acknowledged, a mo- 
tion to dismiss the appeal was de- 
nied. Little Rock Tract., ae Co. v. 
Hicks, 78 Ark. 597, 94 SW: 71 

[e] The surety on an signees 
bond need not, under the Louisiana 
practice, be specially mentioned in 
the motion for an appeal. He is con- 
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For later cases, developments and changes in the law see cumulative Annotations, same tifle, page and note number. 
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or defendants in error,’® including, in some juris- 
dictions, their residence, if known.” - 

[§ 1098] f. Description of Judgment, Order, or 
The petition or other application for an 
appeal or writ of error must describe the judgment, 
order, or decree with sufficient accuracy to notify 


Decree. 


sidered as a party appellant before 
the appellate court, on appeal by his 
principal, without such mention. 
Lavedan v. Trinchard, 35 La. Ann. 
540; Matta v. Gayle, 10 La. Ann. 347; 
Mitchell v. Lay, 4 La. Ann, 514. 

[f] Clerical error designated.— 
Where a prayer for a citation incor- 
rectly states the first initial of de- 
fendant in error, but the initials are 
correct elsewhere in the petition, and 
the citation was issued in the correct 
name, the error is a clerical one 
which does not require a dismissal 
of the writ. J. M. Radford Grocery 
oes v. Owens, (Tex. Civ. A.) 159 SW 

{g] The word “mover” must be 
considered as referring to defendant 
where a motion for appeal gives the 
names of “counsel for defendant, and 
avers that the judgment rendered: is 
contrary to the law and the evidence, 
and that the mover desires to ap- 
peal.” McCormick v. Alfred S. Amer 
Cor 13) a2 206) 5593'S 1275 

{[h] Mention of attorneys as mov- 
ers.—An appeal will not be dismissed 
because attorneys have mentioned 
their own names as movers in the 
motion for appeal, where from a read- 
ing of the motion it appears that the 
appeal was in fact taken on behalf 
of the real party in interest, and that 
bond was furnished pursuant to an 
order granting such party an appeal. 
feown v. Green, 132 La. 1090, 62 S 

70. Frick Co. v. Falk, (Kan.) 62 
P 167; In re Beam, 8 Kan. A. 835, 57 
P 854; Brown v. Evans, 34 Barb. (N. 
Y.) 594; Valentine v. Valentine, 2 
Barb. Ch. (N. Y.) 430; Van Slyke v. 
Schmeck, 10 Paige (N. Y.) 301; Chaf- 
fee v. Baptist Missionary Convention, 
10 Paige (N. -) 85,540: ‘AmD* 225% 
Hawley v. Donnelly, 8 Paige (N. Y.) 
415; Kellett v. Rathbun, 4 Paige (N. 
Y.) 102; Buckingham vy. Cincinnati 
Commercial Bank, 21 Oh. St. 131; 
Weems v. Watson, 91 Tex. 35, 40 SW 
722 [mod (Civ. A.) 39 SW 135] (hold- 
ing that Rev. St. [1879] art 1391, pro- 
viding that a petition in error shall 
state the names and residences of 
the parties adversely interested, is 
mandatory, and that a petition which 
omits the name of one party, al- 
though the bond for supersedeas con- 
tains the names of all, is defective); 
Jcrdan v. Tery, 33 Tex. 680; State v. 
Dayton Lumber Co., (Tex. Civ. A.) 
164 SW 48; Western Union Tel. Co. 
v. Wofford, 32 Tex. Civ. A. 427, 72 
SW 620, 74 SW 943. 

Amendment see infra § 1106. 

[a] Sufficiency of designation— 
against heirs.—W here defendant 
prosecutes a writ of error after plain- 
tiff’s death, defendants in error should 
be designated by name in the petition 
and bond, and not as “heirs of’’ the 
deceased. Western Union Tel. Co. v. 
Wofford, 32 Tex. Civ. A. 427, 72 SW 
620, 74 SW 943. , 

[b] Against partnership.—A peti- 
tion in error is not fatally defective 
because in its title defendants in er- 
ror are designated only by their firm 
name, and it will not be dismissed on 
that account, without first giving 
leave to amend, where the judgment 
is. correctly described, and where, 
aided by the case made, it discloses 
the name of the individuals constitut- 
ing the partnership. Springfield F. 
& M. Ins. Co. v. Gish, 23 Okl. 824, 102 


OS. 

[ec] “And others.”—(1) It has been 
held that the words “et al.,” follow- 
ing the names of parties to a peti- 
tion in error, are not a sufficient des- 
ignation of any persons not expressly 
named in the petition, even though 
such persons were parties before the 
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more judgments, 
must show, with 
it is proposed to 


inferior tribunal. Brabham v. Custer 
County, 3 Nebr. (Unoff.) 801, 92 NW 
989. See also Miller v. McKenzie, 10 
Wally (USS. 682, 19°. ed. 1043; 
Cameron v. Sheppard, 71 Ga. 781; 
Hutts v. Martin, 141 Ind. 701, 41 NE 
329. 2) Butlin Brick Covevar balk 
(Kan.) 62 P 167, it was held that, 
where a petition in error from a judg- 
ment in favor of two plaintiffs does 
not mention one of the plaintiffs, ex- 
cept by the designation ‘et al.” in 
the title, but the transcript of the 
proceedings of the lower court is at- 
tached to the petition, as required by 
the statute, it is a sufficient designa- 
tion of parties. (3) And in Bucking- 
ham v. Commercial Bank, 21 Oh. St. 
131, it was held that, where plaintiff 
in a petition in error named as de- 
fendant thereto only one of. several 
parties defendant, with the words 
“and others” added, but filed with his 
petition a transcript of the record 
below, and referred to it as such in 
his petition, the petition in error was 
sufficient, and would be regarded as 
a proceeding against all the parties 
appearing by the record to be united 
in interest with the defendant named. 
Compare supra note 69 [hb]. 

[d] When name need not be stat- 
ed.—(1) In Louisiana it has been de- 
cided that a petition for appeal need 
not state the names of the appellees, 
but may simply pray that they be 
cited, where the proceedings are so 
designated that the clerk will know 
whom to cite as parties. Townsend’s 
Suce., 86 La. Ann. 447; Vredenburg 
v. Behan, 32 La. Ann. 561; Boutté v. 
Boutté, 30 La. Ann. 177. (2) And it 
is not always necessary that the pe- 
tition should contain an express 
prayer that the appellee be cited. 
Townsend’s Succ., 36 La. Ann. 447; 
Barton v. Kavanaugh, 12 La. Ann. 
332; Ludeling v. Frellsen, 4 La. Ann. 
534. (3) In Texas, under Rev. St. 
(1895) art 942 (Sayles Civ. St. art 
942), providing that a petition for 
writ of error in the supreme court 
shall state “the nature of the case,” 
the alleged errors, and the jurisdic- 
tional facts, it is held that, although 
it is better practice to do so, in order 
to guide the clerk in issuing citations, 
it is not necessary that the names of 
all the parties be stated in the peti- 
tion, but only that a citation should 
issue to them. Coe vy. Nash, 91 Tex. 
113, 41 SW 473. (4) But under Rev. 
St. (1879) art 1891 (Sayles Civ. St. 
art 13891), providing that a petition 
in error in the court of civil appeals 
“shall state the names and residences 
of the parties adversely interested,” 
it was held that the provision was 
mandatory, and that a petition omit- 
ting the name.of one of the parties 
was fatally defective. Weems v. 
Watson, 91 Tex. 35, 40 SW 722. And 
see other cases in this state supra 
this note. 

71. Cassells v. Kinney, 39 Tex. 
431; Wheeler v. State, 8 Tex. 228. 

[a] In Texas (1) a petition for a 
writ of error is fatally defective if it 
fails to state the residence of the de- 
fendant in error, or that his resi- 
dence is unknown. Padgitt v. Ft. 
Worth, ete., R. Co., 104 Tex. 249, 136 
SW 442; Weems vy. Watson, 91 Tex. 
35, 40 SW 722 [mod (Civ. A.) 39 SW 
135]; Cassells v. Kinney, 39 Tex. 431; 


Covitt v. Anderson, 34 Tex. 262; 
Daugherty v. Cartwright, 31 Tex. 284; 
Roberts v. Sollibellus, 10 Tex. 352; 
Wheeler v. State, 8 Tex. 228. (2) But, 
if it is stated in the original writ 
that plaintiff is a nonresident, that 


fact need not be alleged in a petition 
for a writ of error. Mills v. How- 
ara Laevex, OF 

{[b] Of railroad company.—Under 
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appellee or defendant in error, with reasonable cer- 
tainty, what judgment, order, or decree it is pro- 
posed to review.’ 


And where there are two or 
orders, or decrees, the application 
sufficient certainty, which of them 
review." But mere clerical errors” 


Rev. St. (1895) art 1194 subd 23, pro- 
viding that a railroad company may 
be sued in any county through which 
it runs, and art 1391, requiring a peti- 
tion for a writ of error to state the 
residences of the parties adversely 
interested, a petition for a writ of 
error which alleges that defendant, a 
domestic railroad corporation, has a 
line of railroad extending through the 
county in which the action was 
brought, with a designated local 
agent and an attorney of record re- 
siding in the county, sufficiently 
shows the residence of defendant to 
give the clerk of court the required 
information on which to issue the 
proper citation and to have the same 
served on the proper party. Padgitt 
v. Ft. Worth, ete., R. Co. 104 Tex. 
249, 1836 SW 442. 

72. Ala.—Decatur Land Co. v. 
Cook, 27 S 559. 

Kan.—Higgins v. Higgins, 7 Kan. 
A. 811, 52 P 906; Ketner v. Dilling- 
ham, 6 Kan. A. 921, 50 P 1098. 

La.—Surget v. Stanton, 10 La, Ann. 
318; Martin v. Rutherford, 6 Mart. 
IN oe ta Sule 
senior re Gurdy, 101 Me. 73, 63 A 

Tex.—Hammond v. Mays, 45 Tex. 
486; Jordan v. Terry, 33 Tex. 680; 
Tolle v. Correth, 31 Tex. 362, 98 AmD 
540; Dixon v. Watson, 41 Tex. Civ. A. 
266, 91 SW 618. 

Wash.—Carr 
Wash. T. 418. } 

W. Va.—Beard v. Arbuckle, 13 W. 


v. King County, 1 


Va. 732. 
Wyo.—Riordan v. Horton, 16 Wyo. 
363, 94 P 448; Natrona County v. 


Shaffner, 10 Wyo. 181, 68 P 14° 

See Hanaw v. Bailey, 83 Mich. 24, 
46 NW 1039, 9 LRA 801. 

Amendment see infra § 1106. 

Designation of court and cause see 
supra § 1097. 

[a] Term of court.—Thus such an 
application has been held fatally de- 
fective for failure to state the term 
of court at which the judgment was 
rendered. Martin v. Rutherford, 6 
Mart. N. S. (la.) 281. But compare 
Riordan v. Horton, 16 Wyo. 363, 94 
P 448. 

[b] Wrong county.—And where 
plaintiff recovered judgment against 
defendant in the county court of T 
county, and defendant filed a petition 
for a writ of error, which correctly 
described the judgment, except that 
it stated that it was rendered by the 
county court of C county, it was held 
that the petition was fatally defec- 
tive, as it could not be said that such 
variance was a mere clerical error. 
Dixon v. Watson, 41 Tex. Civ. A. 266, 
91 SW 618. 

[c] But under the rules of the 
federal circuit court of appeals, it 
has been decided that a petition for 
a writ of error is intended merely to 
ask for a writ of error in general 
terms, and need not specifically men- 
tion each order or judgment com- 
plained of; but it is enough if such 
orders and judgment are excepted to, 
and assigned for error in the assign- 
ments of error. Tefft v. Stern, 74 
Hed... 755,721 "(CCA 73: 


73. Decatur Land Co. v. Cook, 
(Ada je2y S559"? 
fa] Sufficient description.—(1) 


But, where judgment was rendered 
in favor of one defendant and against 
the other, to whom a new trial was 
granted, and an appeal was taken 
from the “judgment of the circuit 
court rendered against the plaintiff,” 
the appeal was considered as from 
the judgment in favor of the one de- 
fendant, and not from the order 
granting a new trial, as the statute 
authorizing appeals from such order 
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and defects which do not mislead will not render the 
description insufficient,’* and it has been held that 
the fact that the petition is defective in describing 
the judgment is not fatal, if it is accurately de- 
seribed in the citation.” 

[§ 1099] g. Allegations of Interest. As a rule, 
in some jurisdictions by express statutory provision, 
it must be alleged or shown in the application for an 
appeal or writ of error or by affidavit that the appli- 
cant has such an interest in the judgment, order, or 
decree as entitles him to appeal or sue out a writ 
of error, and such interest should be set forth.7® 
But it has been held that such a requirement does 
not apply to an appellant or petitioner in error who 
was a party to the action or proceeding, so that his 
interest appears from the record,’ or to one whose 
interest is admitted by all parties.’® 

[§ 1100] h. Specification or Assignment of Er- 
rors or Reasons of Appeal.*® In some jurisdictions 
it is required by statute or rule of court that the pe- 
tition, affidavit, or other instrument on which the 
application for an appeal or writ of error is based 
shall specifically state or assign the errors com- 
plained of as ground for review, or the reasons of 
appeal, and the court will not consider errors or 
reasons of appeal which are not so specified or as- 
signed,®° or which are not specified or assigned with 
sufficient precision and particularity ;54 and in some 
jurisdictions, if the petition or affidavit does not 
specify the reasons or grounds of appeal or the er- 
rors complained of, leave to appeal or a writ of 
error will not be’granted,®? or the appeal or proceed- 
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ing in error will be dismissed or the judgment or 
decree affirmed, according to the statute or rule in, 
the particular jurisdiction,** unless the omission or 
defect may be and is waived or cured by an amend- 
ment or a filing nune pro tunc.** And failure to 
comply with an order to make the petition more defi- 
nite has been held ground for dismissal.*° 

On ground of conflicting decisions. In Ohio on 
appeal, under the statute, on the ground that ‘‘the 
decision is contrary to that of any cireuit court, and 
not in accord with the previous decision of the Su- 
preme Court,’’ the petition in error must show a 
contrary decision, with such definiteness as to ad- 
vise court and counsel of the conflict on which plain- 
tiff in error relies, where the fact of a contrary de- 
cision does not appear from the record.*® 

As to exceptions. Under a statute requiring a pe- 
tition in error to set forth the errors complained of, 
it is not necessary that such petition shall show that 
exceptions were taken to erroneous rulings, which 
facts would appear in the record.®7 

[§ 1101] i. Prayer for Reversal. A prayer in a 
petition for a writ of error that the writ may issue 
‘for the correction of errors so complained of’’ is, 
in substance, a prayer for reversal with the require- 
ments of a statute requiring such a prayer.’ 

[§ 1102] j. Signature, Verification, and Jurat. 
A petition or other application for an appeal or 
writ of error should be duly signed, and must be 
verified when this is required by statute or rule of 
court ;°° but verification is not necessary unless it is 


designated the ruling as a decision | La. 780, 52 S 1023; Semple v. Frisco | although it did not show on its face 


on the motion; and hence dismissal 
of the appeal on the ground that it 
did not specify from which of two 
judgments it was taken was denied. 
Henry v. Couch, 132 Ala. 570, 31 S 
463. (2) And, where judgments upon 
an attachment issue and upon the 
merits followed each other in im- 
mediate succession in the record, it 
was held that an appeal from the 
“judgment” was sufficient for review 
of both judgments. Kilmer y. Par- 
rish, 144 Ill. A. 270. 

74. Klotz v. Macready, 35 La. Ann. 
596 (holding that, where a petition 
for appeal complained of three judg- 
ments rendered in the case, while the 
prayer was for an appeal from “said 
judgment,” the omission of the let- 
ter Ss was a mere clerical error); 
Murphy v. Williams, 103 Tex. 155, 
124 SW 900 [mod (Civ. A.) 116 SW 
412] (mistake of several days in date 
of judgment not a material ‘defect); 
Riordan v. Horton, 16 Wyo. 363, 94 
P 448 (holding that, where a petition 
in error referred to the judgment as 
rendered at the March term of the 
district court, and the record dis- 
closed that no judgment in the cause 
was rendered at that term, but 
showed that a judgment was ren- 
dered on November 20 preceding, and 
that a motion to vacate that judg- 
ment and grant a new trial was de- 
eided at the March term, and no ques- 
tion was made that the record re- 
turned in pursuance of the order of 
the supreme court was other than 
the record of the cause sought to be 
reviewed, the judgment was suffi- 
ciently identified to give the court 
jurisdiction, and an amendment in- 
serting the true date of the judg- 
ment should be granted). 

75. Hillebrant v. Brewer, 5 Tex. 
566. 

76. Cal—Ashe v. Colusa County, 
71 Cal. 236, 16 P 783. 

Conn.—Dickerson’s App., 55 Conn. 
223, 10 A 194, 15 A 99; Norton’s App., 
46 Conn. 527. 

Ind.—Alexander v. McCordsville, 
ete., Gravel Road Co., 44 Ind. 436. 

La.—Mulhaupt v. Shreveport, 126 


Land Co., 124 La. 663, 50 S 619. 

Me.—Abbott’s App., 97 Me. 278, 54 
A 755. 
brane H.—Shirley v. Healds, 34 N. H. 

Tex.—Cochrane v. Day, 27 Tex. 
385; Thomas vy. Jones, 10 Tex. 52; 
State Nat. Bank v. Dallas, 28 Tex. 
Civ. A. 299, 68 SW 334: 

Wis.—Jd. L. Gates Land Co. v. Olds, 
112 Wis. 268, 87 NW 1088. 

[a] By affidavit—An appealable 
interest may be shown by affidavit 
filed in the district court where there 
is no objection. Mulhaupt v. Shreve- 
port; 126 La.780, 52'S: 1023. 

{b] Insufficient statement of in- 
terest.—The statement that appellant, 
on appeal from a probate decree, is 
interested as a brother in the estate 
of the decedent, is not a sufficient 
averment of a pecuniary interest to 
sustain the appeal. Abbott’s App., 97 
Me. 278, 54 A 755. 

[ec] Guardian.—Where a _ person 
seeks, as guardian of minors, to sue 
out a writ of error, in a suit to which 
he is not a party as guardian, it is 
not sufficient for him merely to de- 
scribe himself as guardian in his pe- 
tition for the writ. He must, by 
proper averments, show his charac- 
ter and interest as guardian. Coch- 
rane v. Day, 27 Tex. 385 

77. Semple v. Frisco Land Co., 124 
La. 663, 50 S 619 (holding that Act 
(1898) No. 159 p 314 § 4, providing 
that any person who by affidavit ap- 
pears to be interested, upon giving 
bond, may appeal on the face of the 
record from an order appointing or 
refusing to appoint a receiver of a 
corporation, under the act, does not 
apply to the parties to a suit for the 
appointment of a receiver; and, where 
the appeal is by one of them, no affi- 
davit is necessary). And see Tome 
v. King, 64 Md. 166, 21 A 279; J. L. 
Gates Land Co. v. Olds, 112 Wis. 268, 
87 NW 1088. 

[a] Mortgage trustee.—Where, in 
a suit to foreclose a second mortgage, 
the trustee named in the first mort- 
gage intervened, his order to the clerk 


to enter an appeal was held sufficient,. 


that he appealed as a trustee repre- 
senting the first mortgage bondhold- 
ay Tome vy. King, 64 Md. 166, 21 A 

78. Davies v. Monroe Waterworks, 
ete., Co., 107 La. 145, 31 S 694. 

79. Assignment of errors generally 
see infra § 1461. 

In briefs see infra § 1587 et seq. 
1ann notice of appeal see infra § 

80. See infra § 1462 et seq. 

81. See infra § 1504 et seq. 

82. Chatterton _v. Chatterton, 34 
App. Div. 245, 54 NYS 515 [den reare: 
32 App. Div. 633, 53 NYS 329]; Crom- 
well v. Clement, 89 Hun 603 mem, 34 
NYS 998; Scalfi v. State, 96 Tex. 559, 
74 SW 754. 

83. Mead v. Cutler, 194 Mass. 277, 
80 NE 496. See infra § 1495. 

[a] In Massachusetts, since St. 
(1904) p 450 c 448 § 8, providing that 
in appeals from the land court no 
matters shall be tried in the superior 
court except those specified in the 
appeal, makes no provision as to the 
manner in which the matters to be 
tried shall be specified, they may be 
specified in the issues which the ap- 
pellant desires to have framed as 
part of his appeal, and the reference 
to them in the appeal will be a suffi- 
cient compliance with the statute, 
and it is immaterial that the issues 
are in the form of questions rather 
than statements. Mead v. Cutler, 194 
Mass. 277, 80 NE 496. 

84 See infra §§ 1106, 1108. 

85. Thompson v. Murray, 34 Okl. 
52d) 125 sP 1133. 

86. Sheaff v. Williams, 59 Oh. St. 
5b9, 53 NE 50: 

_In Canada as to conflicting deci- 
sions see Morrison y. Toronto, 7 Ont 
WR 607. 

87. Deibolt v. Bradley, (Kan.) 62 
Jeeta 

88. Springfield Safe-Deposit, etc., 
Co. v. Attica, 85 Fed. 387, 29 CCA 214 
(within Rev. St. § 997). 

89. Iowa.—Crenshaw v. Taylor, 70 
Iowa 386, 30 NW 647. 

La.—Landry v. Poirrier, 135 La, 
731, 66 S 163. 


eon 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


-§§ 1102-1106] 


sd required.°° 


[§ 1103] k. Filing and Record. 


appeal or writ of error and the affidavit required by 
statute or rule of court must be duly filed and it 
But merely omit- 
ting to indorse the petition or affidavit for appeal 
or writ of error as filed will not prejudice the ap- 
pellant or plaintiff in error, where the filing of it 
The time for filing, prescribed 
by statute or rule of court, must be complied with.°® 

[§ 1104] 1. Accompanying Papers. 
or other application for appeal or writ of error must 


must so appear on the record.°® 


appears of record." 


Oh.—Evans y. Jones, 8 Oh. Dec. 
(Reprint) 427, 7 CincLBul 345. 

Okl.—Everts v. Bixby, 24 Okl. 176, 
LO30P 6240 
Mae clenies v. Bower, 1 Woodw. 

[aj] Defects as to signature held 
immaterial.—(1) But omission of ap- 
pellant’s attorney to sign the petition 
for an appeal has been held not to be 
such a fault of appellant as will jus- 
tify the dismissal of the appeal. Er- 
win v. Commercial, etc., Bank, 12 Rob. 
(La.) 227. (2) And, where an appeal 
was in fact taken by an attorney of 
two defendants on behalf of both, and 
this sufficiently appeared from the 
prayer for appeal and the record, the 
tact that the attorney, by inadver- 
tence, signed the name of only one of 
the defendants to the prayer was held 
immaterial. Little Rock Tract., etc., 
Co. v. Hicks, 78 Ark. 597, 94 SW 711. 
(3) And it has been held that a pe- 
tition in error cannot be disregarded 
because authenticated in the name of 
plaintiff in error, by her attorney’s 
giving his name, each name appear- 
ing only in typewriting. Moore v. 
Moran, 64 Nebr. 84, 89 NW 629. 

90. Newlove v. Woodward, 9 Nebr. 
502, 4 NW 237. 

91. Crenshaw v. Taylor, 70 Iowa 
386, 30 NW &47; Egger v. Hgger, 225 
Mo. 116, 123 SW 928, 135 AmSR 566; 
Rosenberger v. Pacific Express Co., 
155 Mo. A. 627, 134 SW 1033. 

[a] Misplaced signature.—An affi- 
davit for appeal is not invalidated by 
the fact that the signature of the de- 
ponent was, through a mistake, 
placed below the jurat instead of hbe- 
ing in its proper place. Launius v. 
Cole, 51 Mo. 147. 

92. Walker v. Noll, 92 Ark. 148, 
122 Sw 488; State Bank v. Hinch- 
Cliffe, 4 Ark. 444; Peters v. Edge, 87 
Mo. A. 283. 

[a] Before judgment.—(1) An af- 
fidavit for appeal should not be 
sworn to before the judgment is ren- 
dered. Marshall v. Shoemaker, 164 
Mo. A. 429, 144 SW 1120. (2) But it 
has been held that this is ground 
for dismissal, where the trial 
ecourt’s attention was not called to 


the defect. Marshall y. Shoemaker, 
supra. ‘ 
[b] In Pennsylvania the oath, in 


taking an appeal from an assess- 
ment of railroad damages, need not 
be made before the prothonotary of 
the court, but may be made before, 
and attested by, any magistrate in 
that state authorized to administer 
Delong v. Allentown R. Co., 
1 Woodw. 191. 

[c] An oath or affidavit taken be- 
fore an officer in another county or 
jurisdiction has been held sufficient 
in Duffie v. Black, 1 Pa. 388; Lunt v. 
Kennedy, 37 N. B. 639. 

98. Walker v. Noll, 92 Ark. 148, 
122 SW 488; Rosenberger v. Pacific 
Express Co., 155 Mo. A. 627, 134 SW 
1033; Peters v. Hdge, 87 Mo. A. 283; 
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The affidavit for an appeal or writ 
of error required by statute or rule of court must be 
properly signed by the affiant °* and actually sworn 
to before a proper officer,®? and should be properly 
certified by him;°* but defects in the certification 
or jurat are not necessarily fatal. 
may show error in the date of the jurat, and that 
the affidavit was not filed in time.*® 
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tition in error. 
[§ 1105] m. 
‘The appellee 


The petition for 


the practice in 


The petition 
of the appellate 


ier v. Fay, 60 Wis. 218, 18 NW 

[a] The justice may be compelled 
to sign the jurat if the paper is 
otherwise sufficient. Guy v. Walker, 
35 Ark, 212, 

94. Cooley v. Kansas City, etc., R. 
Co., 149 Mo. 487, 51 SW 101; Freas v. 
Jones, 5 NG J. eis 203s Pottsville sy. 
Cury, 32 Pa. 443. See Murphy v. 
Fairweather, 72 W. Va. 14, 77 SH 321 
(holding that, although the attorney’s 
certificate is limited in terms to only 
one decree and misdescribes it, giv- 
ing a wrong date, it will be taken as 
having been intended to cover all the 
assignments of error in the petition). 

Supplying jurat see infra § 1107. 

[a] A self-evident mistake in the 
date is not fatal. Freas v. Jones, 15 
ING Ike ez 02 

[b] Signing of jurat.—(1) In Wis- 
consin it has been held that, where 
the jurat of an affidavit of appeal is 
unsigned, the appeal will be dis- 
missed. Kidder v. Fay, 60 Wis. 218, 
18 NW 8389. (2) But in Pennsylvania 
it has been held that the omission of 
the officer to sign the jurat to an af- 
fidavit of merits is immaterial, where 
the record shows that the affidavit 
was made. Pottsville v. Curry, 32 Pa. 
443. (3) So in Missouri, where 
facts showed that an affidavit 
appeal was sworn to before the 
cuit clerk, plaintiffs were held 
entitled to a dismissal because the 
jurat did not contain the signature of 
the clerk. Davidson v. Laclede Land, 
ete., Co., 253 Mo. 223, 161 SW 686. 

9S. sacyave Cox ais Nua ii469: 

96. Crow v. Hardage, 24 Ark. 282; 
Schested v. Kansas City, (Mo. A.) 68 
SW 1068; In re Boyle, 190 Pa. 577, 42 
A 1025, 45 LRA 399. 

[a] Oral oath.—But, when the 
statute or a rule of court does not 
require that the affidavit shall be in 
writing, and the record shows that 
an oral oath was taken, it must be 
presumed that the officers adminis- 
tered it in the form prescribed by 
lawi.SRossev.~Dysant, 24 ‘Pa (395: 

[b] When indorsed on the appeal 
bond, (1) an affidavit is good (Rob- 
bins v. Bonnel, 16 N. J. L. 234); (2) 
although it vitiates the bond (Dilkes 
v. Browning, 15 N. J. Li. 471; Freas v. 
JONES) NOMNev I ael2 0) 

97. State v. Ritter, 9 Ark. 244; 
Bensley v. Haeberle, 20 Mo. A. 648; 
King v. Penn, 43 Oh. St. 57, 1 NE 84. 

98. Wulff v. Davis, 108 Ark. 291, 
157 SW 384; Milliken v. Nichols, 
(Okl.) 142 P 1040; Milliken v. Lane, 
(Okl.) 142 P 1040; Hverts v. Bixby, 
94 Oki. 176, 103° P 621. See Copper 
River Min. Co. v. McClellan, 138 Fed. 
338, 70 CCA 623 (holding that Cir. 
Ct. App. Rule No. 11 (31 CCA cxlvi, 
90 Fed. exlvi), which requires a plain- 
tiff in error or appellant to file with 
the court below his petition and as- 
signment of errors, and provides that 
no writ of error or appeal shall be 
allowed until such assignment of er- 


t||/understanding of the questions 
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be accompanied by the other papers required by 
statute or rule of court.°® 
transcript of the record must be filed with the pe- 


In some jurisdictions a 


Hearing. The time for hearing an 


appheation for an appeal or writ of error depends 
upon the statute in the particular jurisdiction.? 
a petition for a writ of error, allegations which go 
beyond the record in the case cannot be considered.* 

[§ 1106] n. Objections, Amendments, and Waiver 
—(1) In General. 
tition or other application for an appeal or writ of 
error depends upon the nature of the objection and 


In 


The mode of objecting to a pe- 


the particular jurisdiction. As a 


general rule omissions or defects in applying for and 
taking an appeal or writ of error, which are in vio- 
lation of mandatory provisions of a statute or rule 
of court, especially when they go to the jurisdiction 


court, cannot be supplied or cured 


rors Shall have been filed, is suffi- 
ciently complied with when the or- 
der allowing an appeal and the peti- 
tion and assignment of errors are 
filed in the court below at the same 
time, the orcer of allowance being 
considered as taking effect on that 
date). 

99. Garneau v. Omaha Printing 
Co., 42 Nebr. 847, 61 NW 100; Har- 
gadine-McKittrick Dry Goods Co. v. 
Jacksboro First Nat. Bank, 90 Tex. 
76, 37 SW 311; Burnett v. Powell, 86 
Tex. 382, 24 SW 788, 25 SW 17. 
iN awash for affidavit see supra § 


[a] In Texas (1) the law requires 
applications for writs of error from 
the court of civil appeals to the su- 
preme court to be accompanied by a 
certified copy of the conclusions of 
law and fact filed in the cause by the 
former court. Hargadine-McKittrick 
Dry Goods Co. v. Jacksboro First 
Nat. Bank, 90: Tex.76,,.387 7SW. 311; 
‘International, etc., R. Co. v. Douglass, 
87 Tex. 297, 28 SW 271; Burnett v. 
Powell, 86 Tex. 382, 24 SW 788, 25 
SW _ 17; Texas, etc., R. Co. v. Wilson, 
85 Tex. 507, 22 SW 300, 385. (2) And 
in this state it has also been held 
that an opinion, written and filed on 
rehearing in the court of civil ap- 
peals after the original opinion, 
should, when necessary to a proper 
in- 
/volved, be made a part of the record 
on application for a writ of error to 
|the supreme court. Gulf, ete, R. Co. 
v. Kizziah, 22 SW 300. 

1. Damon v. Hammonds, 73 Ark. 
608, 84 SW 796 (authenticated record 
necessary); Garneau v. Omaha Print- 
ing Co., 42 Nebr. 847, 61 NW 100; 
Cain v. Cocke, 1 Lea (Tenn.) 288. 

[a] The record accompanying a 
petition in error in a case which has 
been reviewed and reversed by an 
appellate court, and remanded for an- 
other trial, should, upon being again 
presented to the appellate court, show 
the former proceedings in the appel- 
late court. Brandon v. Lake Shore, 
ete, BR: Co, 17’ Ohe Cir: Ct. 105.78 Oh: 
Cir. Dec. 642. 


Wht hi ew as v. Cobb, 98 Me. 200, 56 
oO. 
[a] Directory provision.—In Maine 


the provision of Rev. St. (1903) ec 63 
§ 33, that a petition for leave to en- 
ter an appeal from a decree of the 
judge of probate shall be heard at 
the next term after the filing thereof, 
is directory, and not mandatory, and 
is construed to mean that the peti- 
tion is cognizable for hearing at the 
next term, and that the parties are 
entitled to be then heard, unless in 
{he exertise of a sound discretion the 
court for good reason shall otherwise 


order. Graffam vy. Cobb, 98 Me. 200, 
56 A 645. 
3. Cooley v. Cooley, (Tenn. Ch. A.) 


37 SW 1028. 


4. Marsh v. Graves, 68 Vt. 400, 35 
A 335. 
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by amendment;° nor can omissions or defects which 
go to the jurisdiction be waived.® 
or defects which do not defeat the jurisdiction may 
be waived, expressly or by failure to object in time ;? 
or, even when not waived, they may be supplied or 
cured by an amendment in the lower or appellate 
court,® subject, however, to the rules of law regulat- 


[a] Objection to the sufficiency of 
a petition to enter an appeal, which 
the petitioner failed to enter season- 
ably by accident or mistake, on the 
ground that it does not state a meri- 
torious case for such relief, should 
be taken by demurrer and not by a 
motion to dismiss. Marsh vy. Graves, 
68 Vt... 400, 35, Ar 335. 

5. Bennett v. Kansas Nat. Supply 
Co., 80 Kan. 437, 102 P 511; Brewer 
v. Moyer, 73 Kan. 756, 84 P 719; Now- 
land v. Horace, 8 Kan. A. 722, 54 P 
919; Haynes v. Smith, 29 Okl. 708, 
119 P 246; Proper v. Luce, 3 Penr. & 
W. (Pa.) 65; Dixon v. Watson, 41 
Tex. Civ. A. 266, 91 SW 618. 

Amendment as to return day or 
term see infra § 1125. 

6. Jurisdiction by consent 
waiver see supra §§ 125-127. 

» 7% Cassidy v. St. Joseph, 247 Mo. 
197, 152 SW 306; Murphy v. Wil- 
liams, (Tex.) 124 SW 900 (inaccuracy 
in describing judgment); Orr v. Pen- 
nington, 93 Va. 268, 24 SE 928. 

Pees of appearance see infra § 

[a] Plaintiff’s acceptance of serv- 
ice of the petition for a writ of error 
which is fatally defective in not cor- 
rectly describing the judgment ren- 
dered does not constitute an admis- 
sion of anything contained therein, 
and does not waive or cure the de- 
fect. Dixon v. Watson, 41 Tex. Civ. 
A. 266, 91 SW 618. 

8. U. S.—Gorham y. Broad River 
Tp., 113 Fed. 83 [aff 118 Fed. 1016, 56 
CCA 140]. 

Ark.—Little Rock Tract. Co. v. 
Hicks, 78 Ark. 597, 94 SW 711. 

Fla.—Weston v. Moody, 29 Fla. 169, 
10 S 612. 

Kan.—Leavenworth, etc., R. Co. v. 
Whitaker, 42 Kan. 634, 22 P 738. 

Mich.—Matter of Flint, etc., R. Co., 
105 Mich. 289, 63 NW. 308. 

Mo.—Cooley v. Kansas City, 
R. Co., 149 Mo. 487, 51 SW 101. 

Nebr.—Robinson v. Kilpatrick-Koch 
Dry Goods Co., 50 Nebr. 795, 70 NW 
378; Spencer y. Thistle, 13 Nebr. 201, 
13 NW 208. 
ee H.—Patrick v. Cowles, 45 N. H. 

N. Y.—Van Slyke v. Schmeck, 10 
Paige 301. 

Oh.—Cincinnati, ete, R. Co. v. 
Bailey, 70 Oh. St. 88, 70 NE 900; To- 
ledo v. Converse, 65 Oh. St. 401, 62 
NE 438. 

Okl.—McConnell v. Cory, 33 Okl. 
607, 127 P 259; Springfield F. & M. 
ae Co. v. Gish, 23 Okl. 824, 102 P 

08. 

Tex.—Homes v. Henrietta, 91 Tex. 
318, 42 SW 1052; Western Union Tel. 
Co. v. Smith, 88 Tex. 9, 28 SW 931, 30 
SW 549. 

See Hearing v. Mound City L. Ins. 
Co., 29 La. Ann. 832. 

[a] ‘To show jurisdictional amount 
involved.—A petition in error which 
was filed within the statutory time 
from the date of the judgment or 
final order complained of may be 
amended after the expiration of such 
time so as to show that the sum or 
value involved in the judgment 
sought to be reversed is more than 
three hundred dollars, exclusive of 
interest and costs. Toledo v. Con- 
verse, 65 Oh. St. 401, 62 NE 438. And 
see Western Union Tel. Co. v. Smith, 
88 Tex. 9, 28 SW 931, 30 SW 549. 

[b] Signature.—Failure to sign a 
petition in error may be cured by 
amendment, even after expiration of 
the time allowed by law for filing the 
same, under a statute providing for 
the amendment of any pleading, proc- 
ess, or proceeding. Cincinnati, etc., 
R. Co. v. Bailey, 70 Oh. St. 88, 70 NE 


or 


etc., 
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900. See also Little Rock Tract., etc., 
Co. v. Hicks, 78 Ark. 597, 94 SW 711 
(holding that where two defendants 
sought to appeal from a joint judg- 
ment against them, but their attor- 
ney inadvertently signed the name of 
only one of them, and the clerk 
treated the prayer as if on behalf of 
both and issued summons according- 
ly, the appeal will not be dismissed 
as to defendant whose name was not 
signed, but the record will be amend- 
ed to show that both defendants ap- 
pealed). 

[c] Use of the word “defendant” 
for “plaintiff” in a petition for a writ 
of error may be cured by amendment 
nune pro tune after the case has been 
removed by writ of error. Gorham 
v. Broad River Tp., 113 Fed. 83 [aff 
118 Fed. 1016, 56 CCA 140]. See also 
eee v. Stuart, 123 La. 330, 48 S 


vo. 

{d] Designating defendants by 
firm name only may be cured by 
amendment. Springfield F. & M. Ins. 
Co. v. Gish, 23 Okl. 824, 102 P 708: 

[e] Omission of the name of the 
party from the written claim of ap- 
peal by a mere oversight may be 
cured by amendment. In re Flint, 


oe R. Co., 105 Mich. 289, 63 NW 
[f] Failure to attach the case 


made to the petition in error, as a 
part thereof, may be cured by amend- 
ment. in the supreme court for good 
cause shown and in furtherance of 
justice. Leavenworth, etc., R. Co. v. 
Whitaker, 42 Kan. 634, 22 P 733. 

[g] Where the judgment is inac- 
curately described in a petition in er- 
ror with respect to the date or term 
of court at which it was rendered, 
but the petition and record sufficient- 
ly identify the judgment to give the 
appellate court jurisdiction, an 
amendment may be allowed in the 
appellate court correcting the de- 
scription. Murphy v. Williams, (Tex.) 
124 SW 900; Riordan v. Horton, 16 
Wyo. 363, 94 P 448. See also supra § 


1088. But compare cases in follow- 
ing note. 
{h] Manner of amendment.— 


Where an amendment is to be made 
by striking out or adding an allega- 
tion to a petition, it cannot be done 
by mutilating or altering the files. 
The party amending should either file 
a new petition or answer, or file a 
statement of the amendment, and 
designate by reference where the new 
matter is to be inserted, or what is 
to be considered as_ stricken out. 
Hill v. Stonecreek Tp. Road Dist. No. 
6, 10 Oh. St. 621. 

9. Riordan v. Horton, 16 Wyo. 363, 
94 P 448. 

[a] Substitution of different judg- 
ment.—In the absence of statutes 
regulating amendments in proceed- 
ings in error, the amendments, by 
analogy, should conform to the stat- 
utes as toamendment of pleadings in 
the district court and, as, under such 
statutes, no amendment which chang- 
es substantially the cause of. action 
is authorized, so in error one will not 
be permitted to substitute a different 
judgment for the one originally com- 
plained of. Riordan vy. Horton, 16 
Wyo. 363, 94 P 448. 

{b] In Texas, where application 
for writ of error, in a case reversed 
and remanded by the court of civil 
appeals, is based on the decision of 
the appellate court overruling deci- 
sions of other courts of civil appeals, 
and is dismissed on the ground that 
no conflict was shown, leave to file 
an amended application based on the 
ground that the decision of the court 
of civil appeals practically settled the 


a =. 
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ing the amendment of pleadings, process, and plead- 


Affidavits. Omissions or defects 


with respect to affidavits, which do not entirely de- 
feat the jurisdiction of the appellate court, may be 
waived,’ or they may be cured by amendment where 
no prejudice will result.*? But want of an affidavit 


case was denied. Hord v. Gulf, etc., 
R. Co., 99 Tex. 247; 89 SW 404. 

{c] After lapse of time for filing 
petition.— Where an original petition 
tor a writ of error was fatally de-. 
fective in failing to properly describe 
the county where the judgment was 
rendered, it could not be cured by 
the filing of an amended petition cor- 
recting the mistake after the time 
for suing out the writ had expired. 
Dixon v. Watson, 41 Tex. Civ. A. 266, 
91 SW 618. 

10. Speed v. Fry, 95 Ark. 148, 128 
SW 854 (holding that an appellee 
may waive the want of an affidavit 
for appeal in the circuit court on 
appeal from the probate court by 
failing to move to dismiss, for the 
reason “that the affidavit and prayer 
for appeal is a regulation for the sole 
benefit of the appellee’); Ex p. Mor- 
ton, 69 Ark. 48, 60 SW 307; James v. 
Dyer, 31 Ark. 489; Hanna vy. Pitman, 
25 Ark. 275; Crow v.,Hardage, 24 | 
Ark. 282; Wilson v. Dean, 10 Ark. 
308 [overr Browdie y. Whitfield, 7 
Ark. 514]; Sanford v. Swift, 7 Ind. 
T. 589, 104 SW 846 (holding that, 
where an appeal is taken without fil- 
ing an affidavit that it is not taken 
for delay but that justice may be 
done appellant, as required by stat- 
ute, the opposite party, by withdraw- 
ing a motion to dismiss the appeal 
and stipulating to try the case on 
the merits, is estopped from raising 
the point of no jurisdiction for want 
of the affidavit); Proper v. Luce, 3 
Penr. & W. (Pa.) 65; Heckert’s App., 
13 Serge. & R. (Pa.) 104. 
ane of appearance see infra § 

[al Failure to object in iower 
court.—Under the statute in Missouri 
an appeal will not be dismissed for 
defects in an affidavit which could 
have been corrected or obviated in 
the court below if no objection had 
been made in that court. Egger v- 
Egger, 225 Mo. 1116, 123 SW 928, 135 
AmSR 566; Marshall v. Shoemaker, 
164 Mo. A. 429, 144 SW 1120. 

11. Cassidy v. St. Joseph, 247 Mo. 
197, 152 SW 306; Kuczma v. Drosz- 
kowski, 243 Mo. 57, 147 SW _ 1000; 
Clark v. St. Joseph Terminal R. Co., 
242 Mo. 570, 148 SW 472; Cooley v. 
Kansas, City, etce., R. Co., 149 Mo. 
487, 51 SW 101; Viertel v. Viertel, 99 
Mo. A. 710, 75 SW 187; Moston vy. 
Stow, 91 Mo. A. 554. 

[a] Reference to annexed papers. 
—An insufficient affidavit for appeal 
may be sustained by its reference and 
annexation to other papers in the 
causes ‘Blair v. Stewart, 18 N. J. L. 

[b] Date.—It being shown that 
the date of the affidavit for appeal, 
prior to the date of judgment, was 
a mistake, the appeal will not be dis- 
missed for want of a proper affidavit, 
but correction of the error will be 
allowed. Viertel v. Viertel, 99 Mo. 
A. 7103 75 SW, 187. 

[ec] Name cf officer who took affi- 
davit.—Where an affidavit of appeal 
does not show the name of the offi- 
eer before whom it was made, the 
affidavit and the entry of allowance 
of the appeal may be amended by 
a nunc pro tune entry to show that 
the affidavit was sworn to before the 
deputy clerk of the court upon evi- 
dence that such was the ease, al- 
though the judge who made the origi- 
nal entry of allowance and the dep- 
uty clerk have died, and the clerk 
has gone out of office. Clark y. St. 
Joseph Terminal R. Co., 242 Mo. 570, 
148 SW 472. 

{d] Supplying jurat.—Under Rev. 
St. (1909) § 2120, providing that 


For later cases, dévelopments and changes in the law see cumulative Annotations, same title, page and note number. 
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which is essential to the jurisdiction of the appel- 
late court, or a fatal defect therein defeating juris- 
diction, cannot be cured by supplying the affidavit 
nune pro tunc or by amendment;!2 nor can it be 
waived.}? 

[§ 1108] (3) Specification or Assignment of Er- 
rors or Reasons of Appeal. It has been held that a 
petition in error may be amended so as to assign 
errors on points which the record shows to have been 
presented in the trial court;** that the original rea- 
sons for appeal may be amended;'> that an appel- 
lant who has failed to file in the trial court the 
statement of errors required by a rule of court may 
be allowed to file the same nune pro tune, where 
such filing will impose no hardship on the other 
party ;’° and that an appeal which has been granted 
on an insufficient petition will not be dismissed be- 
cause of such insufficiency where a long time has 
elapsed and the right to appeal has expired.” On 
the other hand it has been held that, where a peti- 
tion is fatally defective in failing to assign error, 
or to assign a particular error, an amendment to 
cure the defect cannot be allowed after the expira- 


omissions due to the default of the|Okl. 609, 130 P 
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tion of the statutory time for filing a petition in 
error,'® although before the expiration of such time 
amendments are generally allowed as of course.” 
[§ 1109] 6. Grounds for Allowance or Refusal, 
and Discretion of Court *°—a. In General. Under 
some statutes an appeal, even though application is 
to be made therefor, is given as a matter of right 
in the cases mentioned and under the conditions 
prescribed in the statute, and, in such cases, and on 
compliance with the statutory conditions, the court 
has no discretion to refuse the appeal, but must 
grant it as a matter of course, leaving it for the ap- 
pellate court to say whether it will lie,?4 except in 
some jurisdictions, where it is clear that the judg- 
ment, order, or decree is not an appealable one.?? 
And, where an appeal is a matter of right, it ean- 
not be disallowed or dismissed by the appellate court 
on grounds which do not defeat the right under the 
statute.’° Under some statutes, however, an appeal 
is not a matter of right, but the court to which ap- 
plication therefor is made has a discretion to allow 
or refuse the same,?* and, where a statute confers a 
discretion upon the court in the allowance of ap- 


916; McConnell v. [a] Judicial statement of rule.— 


elerk, not against right and justice, 
and not altering the issues, shall be 
supplied by the trial court or the 
court on appeal, a nunc pro tune en- 
try by the trial court ordering the 
elerk to attach his jurat to the affi- 
davit for appeal cures the defect. 
Kuczma v. Droszkowski, 243 Mo. 57, 
147 SW 1000. See also Cooley v. 
Kansas City, etc., R. Co., 149 Mo. 487, 
51 SW 101 (holding that under Rev. 
St. § 2114, providing that omissions, 
imperfections, ete., in the trial, not 
being against the justice of the suit, 
may be supplied when the judgment 
is given, or by the court jnto which 
the judgment is removed by appeal, 
an omitted jurat to the affidavit for 
appeal may be supplied by the trial 
court after judgment of reversal). 

[e] Time of amendment.—An ap- 
pellant should amend his affidavit for 
appeal during the pendency of the 
motion to dismiss for defects there- 
in; but if he amends after the mo- 
tion is overruled, and the parties ap- 
pear and go to trial, the irregularity 
pocaived: Moston vy. Stow, 91 Mo. A. 
12. Arkansas, etc., R. Co. v. Pow- 
ell, 104 Mo. A. 362, 80 SW 336; Proper 
v. Luce, 8 Penr. & W. (Pa.) 65. 

13. Arkansas, ete., R. Co. v. 
ell, 104-Mo. A. 362, 80 SW 336. 

14. Robinson vy. Kilpatrick-Koch 
Dry Goods Co., 50 Nebr. 795, 70 NW 
378. And see Homes v. Henrietta, 91 
Tex. 318, 42 SW 1052. 


Pow- 


pao Patrick v. Cowles, 45 N. H. 
16. King v. Ambrose, 232 Pa. 617, 


81 A 714; Barlott v. Forney, 187 Pa. 
301, 41 A 47; Swoope v. Wakefield, 10 
Pa. Super. 342, 44 WklyNC 209. 

fa] Not necessarily allowed.—But 
compliance with the rule requiring 
appellant to file in the lower court 
a statement of errors alleged to have 
been made by the decree appealed 
from is not a mere formality, the 
want of which can be cured by filing 
a statement at any subsequent time. 
It will be allowed “only in excep- 
tional cases and not then as a matter 
of right.” Wilson v. Keller, 195 Pa. 
98, 45 A 682; McMellen v. Williamson, 
32’ Pa. Super. 263; Swoope v. Wake- 
field, 10 Pa. Super. 342, 44 WklyNC 
209. 


17. Orr v. Pennington, 93 Va. 268, 
24 SE 928. 

18. Bennett v. Kansas Nat. Sup- 
ply iiCo:;, 80 Kany 438%,102.P 541; 
Brewer v. Moyer, 73 Kan. 756, 84 P 
719; Cogshall v. Spurry, 47 Kan. 448, 
28 P 154; Nowland v. Horace, 8 Kan. 
A. 722, 54 P 919: Smith v. Alva State 
Bank, 35 Okl. 638, 130 P 916; Mis- 
souri, ete, piesa€o. AVE McClellan, 35 


Cory, 33 Okl. 607, 127 P 259; Haynes 
v. Smith, 29 Ok1. (08,0 119) 72465; 
eines v. Horton, 16 Wyo. 363, 94 P 


*Y0. Crawford v. Kansas City, etc., 
R. Co., 45 Kan. 574, 25 P 865; Leav- 
enworth, etc. R. Co. v. Whitaker, 42 
Kan. 634, 22 P 733; Haynes v. Smith, 
29 Okl. 703, 119 P 246. 

20. Relief in case of failure to ap- 
peal within time prescribed by stat- 
ute see supra § 1077 et seq. 

ne S.—Brown v. McConnell, 
ATES: 489, 8 SCt 559, 31 LL. ed. 


495: The Douro v. U. s., 3 Wall. 564, 
18> Tn ed: 168 McCourt v. Singers- 
Bigger, 150 Fed. 102, 80 CCA 56; 


Lockman v. Lang, 132 Fed. 1, 65 CCA 
621; Simpson v. Denver First Nat. 
Bank 129% Medi (257) 463 “CCA ©3715 
Southern Bldg., etc., Assoc. v. Carey, 
117 Fed. 325 [aff 128 Fed. 1022, 62 
CCA 684]; Pullman’s Palace-Car Co. 
v. Central Transp. Co., 71 Fed. 809. 

Ark.—McCreary v. Rogers, 35 Ark. 
298; Ferguson v. Doxey, 33 Ark. 663 
(appeal must be granted as a matter 
of right upon motion under the act of 
Dec. 14, 1875, regulating appeals from 
the court of common pleas to the cir- 
cuit court). 

Cal.—Ricketson v. Torres, 23 Cal. 
636 (holding that, while the fact that 
an appeal is sham and frivolous may 
be a good reason for a speedy sub- 
mission and decision, it is no proper 
ground for a motion to dismiss). 

Colo. els v. Miller, 8 Colo. 
542, 9 P 

Conn. P \4viniams v. Cleaveland, 76 
Conn. 426, 56 A 850. 

Del.—Ellis v. Penn Beef Co., 9 Del. 
Ch. 213, 80 A 666. 

Tll.—Peo. v. Knickerbocker, 114 Ii. 
539, 2 NE 507, 55 AmR 879; Emerson 
v. Clark, 2 mils 489, 2 Il. 596; Barber 
v. Tolman, 176 Til. A. 123 (appeal 
from final decree). 

La.—State v. Whitaker, 45 La. Ann. 
1299, 14 S 66; State v. Judge Orleans 


Super. Dist. Ct., 28 La. Ann. 880; 
State v. Judge Orleans Super. Dist. 
Ct., 28 La. Ann. 547. 


Md.—Oliver v. Palmer, 11 Gill & J. 
LKR gp bompson v. McKim, 6 Harr. & 
J. 302. 

Y.—New York Cent., ete., R. Co. 
ive State, A6GIN. e286; | 59 NE 905 
(appeal to court of appeals from 
judgment of appellate division re- 
versing and granting new trial as 
matter of right upon giving stipu- 
lation that, upon affirmance, judg- 
ment absolute shall be rendered). 
Tex.—Forbes v. Hill, Dall. 486. 
Appeal as a matter of right see also 
supra § 33 


[imposing conditions see infra § 
o. 


“The right to appeal is an absolute 
right granted to the defeated party 
by the acts of Congress. No court or 
judge has any jurisdiction or power 
to condition the allowance of an ap- 
peal upon his consideration or de- 
termination of the question whether 
or not the applicant presents alleged 
errors which form reasonable grounds 
for the review of the decision below. 
That question is reserved for the 
consideration of the appellate court 
exclusively. The petitioner has the 
same right to the allowance of his 
appeal, in the absence of error or of 
the appearance of it, as when he pre- 
sents the most conclusive reason for 
the belief that the decision against 
him was erroneous. The only ques- 
tion for the consideration of the court 
or of the judge to whom an applica- 
tion for an appeal is made is the 
sufficiency of the security offered for 
the costs and damages, or for the 
costs alone; and if the petitioner pre- 
sents satisfactory security, and prays 
an appeal in accordance with the 
statute and the rules of the courts, 
the duty of the court or judge to 
whom he presents his application is 
imperative to allow it.” Per San- 
born, CG J.,. in’ Simpson v.~Denver 
First Nat. Bank, 129 Fed. 257, 259, 
63-CCA 371. 

22. Hillis v. Penn Beef Co., 9 Del. 
Ch. 213, 229, 80 A 666 (to the effect 
that the chancellor may refuse an 
appeal where there is no appealable 
decree, either final or interlocutory, 
but in no other case); Newlin v. 
Phillips, 9 Del. Ch. 165, 80 A 640 (re- 
fusal of prayer for an appeal by one 
of two or more defendants whose 
demurrer to a bill had been overruled, 
the other defendant or defendants 
having answered the pee this, as ex- 
plained in Bilis v. enn Beef Co., 
supra, being “clearly not a decree, 
but an administrative order respect- 
ing pleadings, not followed by any 
result upon the litigation, except to 
bring the cause forward to an is- 
sue’’). 

28. Ricketson v. Torres, 23 Cal. 
636 (holding that, while the fact that 
an appeal allowed by statute as a 
matter of right is sham and frivolous 
may be a good reason for.a speedy 
submission and decision, it is no 
proper ground for a motion to dis- 
miss); Laukhuff’s Hst., 32 Pa. Super. 
538 [aft 218 Pa. 585, 67 A 874] (or- 
phans court, under the act of March 
TO LSZH 31 [P. L. 135], has no dis- 
cretion to refuse an appeal from the 
order of the register of wills, revok- 
ing letters of administration). 

24, D. C.—U. S. Electric Lighting 
Co. v. Ross, 9 App. 558; Morris v. 
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peals, the party desiring the appeal must make an 
affirmative showing of the conditions declared by the 
Sinee the right to appeal is conferred by 
statute, and it must be exercised in the manner 
therein prescribed,?® an appellate court has no right, 
in the absence of statute, to grant an appeal where 
the right has been lost through fraud, accident, or 


statute.*° 


Washington, ete, R. Co., 6 App. 513. 
Ill.—Ives v. Hulce, 17 Ill. A. 38. 
Iowa.—Hager v. Adams, 70 Iowa 

746, 30 NW 36; Fallon v. Johnson 

Dist. Tp., 51 Iowa 206, 1 NW 478. 
La.—State v. King, 109 La. 161, 33 

S 121; New Orleans v. Bilgery, 108 

Way 1.91, 32; S'429. 

Miss.—Harvey v. Lumber Mineral 
Co., 96 Miss. 627, 51 S 209; State F. 
Ins. Co. v. Morrison, 95 Miss. 639, 48 
S 178; Delta, etc., Land Co. v. Adams, 
93 Miss. 340, 48 S 190. 

N. Y.—Sciolina vy. Erie Preserving 
Co., 151_N. Y¥. 50, 45 NE} 371; Vande- 
car v. Universal Trust Co., 80 App. 
Div. 685 mem, §0 NYS 783; Lesster v. 
Lawyers’ Surety Co., 50 App. Div. 
181, 63 NYS 804, 30 NYCivProc 388; 
Mundt v. Glockner, 26 App. Div. 123, 
50 NYS 190; Delaney v. Valentine, 11 
App. Div. 523, 42 NYS 335; Butterfield 
v. Radde, 38 N. Y. Super. 44; Neben- 
zahl v. Fargo, 15 Daly 130, 3 NYS 
929, 4 NYS 554; Cornelius v. Reiser, 
18 NYS 304. 

Tenn.—Sellars v. Sellars, 101 Tenn. 
606, 49 SW 735; Sigler v. Vaughn, 11 
Lea 131; Northman v. Insurance Co., 
1 Tenn. Ch. 324, 

W. Va.—Wingfield v. Neall, 60 W. 
Va. 106, 54 SE 47, 116 AmSR 882, 10 
LRANS 4438, 9 AnnCas 982. 

Eng.—Johnson v. Voight, 65 L. J. 
PCat 

Can.—Halifax Bd. of Trade_ v. 
Grand Trunk R. Co., 44 Can. S. C. 298. 

Man.—Fisher v. Jukes, 20 Man. 331, 
17 WestLR 43. 

Ont.—Cronkhite v. Imperial Bank, 
9 OntWR 684. 


Imposing conditions see infra § 
1126. 
{a] Substantial justice done.— 


Where the court has a discretionary 
power as to the allowance of an ap- 
peal, it will refuse the appeal when 
substantial justice has been done, al- 
though some irregularities may be at- 
tributable to the prevailing party. 
The Sloop Chester v. The Brig Ex- 
periment, 2 Dall. (U. S.) 41, 1 L. ed. 
280 


[b] In District of Columbia from 
interlocutory orders.—U. S. Hlectric 
Lighting Co. v. Ross, 9 App. 560; Na- 
tional Cable Co. v. Washington, etc., 
R. Co., 8 App. 478; Thompson vy. Con- 
roy, 8 App. 145; Morris v. Washing- 


ton, etc., R. Co., 6 App. 513. See su- 
pra.§ 257: 
{c] In Ilinois from appellate to 


supreme court. Ives v. Hulce, 17 Il. 
A. 38. 

{d] In Iowa Code § 38173, declar- 
ing that no appeal shall be taken in 
any case involving less than one hun- 
dred’ dollars unless the court shall 
certify a law question upon which it 
is desirable to have the opinion of the 
appellate court, does not entitle a 
party to a certificate as a matter of 
right. Hager v. Adams, 70 Iowa 746, 
30 NW 386; Fallon v. Johnson Dist. 
Tp., 51 Iowa 206, 1 NW 478. 

{e] In Iouisiana, by making an 
appeal rest upon an order of appeal 
to be granted by the court which ren- 
dered it, authority is vested in that 
court to determine primarily whether 
the order should be granted, leaving 
the legality of its action to be tested 
through an application for mandamus. 
State v. King, 109 La. 161, 33 S 121. 
See also New Orleans v. Bilgery, 108 
La. 191, 32 S 429 (appeal from decree 
setting aside injunction against exe- 
cution of absolute judgment of su- 
preme court denied, remedy being by 
application to supreme court). 

[f] In Mississippi, under Code 
(1906) § 34, providing that, where a 
demurrer shall be overruled in a 
chancery court, or by the chancellor 
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mistake.?? 


in vacation, the party demurring may 
appeal to the supreme court without 
being first compelled to answer, but 
that “such appeal must be allowed 
by the court or the chancellor,” it is 
discretionary with the court or chan- 
cellor whether an appeal shall be al- 
lowed. Harvey v. Lumber Mineral 
Go., 96 Miss. 627, 51 S 209; State F. 
Ins. Co. v. Morrison, 95 Miss. 639, 48 
S 178; Day v. Tucker, 94 Miss. 222, 
48 S 742: Delta, ete, Land Co. ‘vy. 
Adams, 93 Miss. 340, 48 S 190. 

{g] In New York (1) in the case 
of appeals to the court of appeals 
from a unanimous affirmance by the 
appellate division in an action for 
personal injuries and in certain other 
specified cases. Sciolina v. Hrie Pre- 
serving Co., 151 N. Y. 50, 45 NE 371; 
Vandecar v. Universal Trust Co., 80 
App. Div. 6835 mem, 8 NYS 783. (2) 
Also, in case of an appeal to the 
court of appeals in certain other 
cases. See Code Civ. Proc. §§ 190, 
191; Mundt v. Glockner, 26 App. Div. 
123, 50 NYS 190; and other cases re- 
ferred to in following sections. (3) 
Where it appears from the record 
that the court of appeals has no au- 
thority to review an action of the 
trial court, a motion for leave to ap- 
peal from the supreme court to that 
court will be denied. Northridge v. 
Astarita, 47 App. Div. 486, 62 NYS 
441, 30 NYCivProc 291. 

[h] In Tennessee it is within the 
discretion of the chancellor to allow 
an appeal from an order overruling 
a demurrer. Sigler v. Vaugh, 11 Lea 
131; Crawford v. Adtna L. Ins. Co., 12 
Heisk. 154; Northman v. Insurance 
Co., i Tenn. Ch. 324. 

{i] In Canada (1) special leave to 
appeal to the supreme court is 
granted in matters of public impor- 
tance. Calgary, etce., Land Co. v. 
Atty.-Gen., 45 Can.. S. C. 170 [app 
dism 2 Alta. L. 446]; In re Ontario 
Sugar Co., 44°Can. S. C. 659; Halifax 
Bd. of Trade v. Grand Trunk R. Co., 
44 Can. S. C.- 298, 12 CanRCas 58; 
Finseth v. Ryley Hotel Co., 43 Can. 
S. C. 646; Montreal St. R. Co. v. Mon- 
treal ‘Derminall’ RisCosu3s5 (Cans: C3 
478; Royal Templars of Temperance 
ve Harerove;ss)) Cannis.'C@. (335 ye 22 
CanLTOccNotes 1 [foll Fisher v. 
Fisher, 28 Can. §S. C. 494]; Ontario 
Min. Co. v.-Seybold, 31 Can. S. C. 125; 
Fisher v. Fisher, 28 Can. S. C. 494; 
Johnston v. MacDougall, 17 CanCrCas 
398; O’Donohoe v. Whitty, 2 Ont. 424; 
Hamilton v. Hamilton St. R. Co., 6 


OntWR_ 375. See Lake Hrie, ete., R. 
Co: ve Marsh; (355 (Can,. = Sa Cann ee 
CanLTOccNotes 363 (holding that 


leave would be denied even in case of 
great public interest if judgment is 
plainly right). (2) But special leave 
is denied where the decision, appa- 
rently sound, involves no question of 
public importance. In re Henderson, 
46 Can. S. O20 Taft 24 Onteeh: 
517, 3 OntWN 65, 20 OntWR 50, 23 
Ornt.e a2, S2.1Ontwan +1524) o 2 Ora 7, 
OntWR 210, 18 OntWR 1}; Dominion 
Council R. T. T. v. Hargrove, 31 Can. 
S. C. 385. (8) In Ontario leave may 
be granted to appeal from the divi- 
sional court to the court of appeals 
in certain cases. Toronto v. Toronto 
R. Co., 3 OntWR 298 (where amount 
large and liability arguable); Hunter 
v. Boyd, 1 OntWR 79. See Lovell v. 
Lovell, 13 Ont. L. 587, 9 OntWR 227 
(leave denied); Wilkes v. Home L. 
Assoc., 3 OntWR 744 (case not shown 
to be exceptional); Mason vy. Lind- 
say, 1 OntWR 583 (leave refused 
where, although point involved im- 
portant, amount involved small). (4) 
Leave is not granted where questions 
of fact only in dispute. In re Ni- 
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As arule a writ of error, as at common 
law, is a matter of right,’> but the legislature may 
regulate its issuance and use and, under some stat- 
utes, its allowance is a matter for judicial determi- 
nation upon a consideration of the sufficiency of the 
grounds for the writ stated in the petition, and as- 
signment of errors.?° 


agara Falls, 9 OntWR 865; Johnston 
v. Ryckman, 1 OntWR 720; Roths- 
child v. Silverman, 1 OntWR 38. (5) 
Leave to appeal over the head of the 
divisional court to the court of ap- 
peals is only granted on the showing 
of reasonable grounds. O’Leary v-. 
Perkins, 5 OntWR 257; Canada Car- 
riage Co. v. Lea, 5 OntWR 86. See 
also Matter of Ontario Sugar Co., 44 
Can. S. C. 659 [dism: app 24.Ont. L. 
332, 19 OntWR 764, 2 OntWN 1393]; 
Re Sturmer, 25 Ont. L. 566, 2 DomLR 
501, 83 OntWN 613, 715, 21 OntWR 55, 
390, AnnCas1912D 1107; Webb v. Box, 
20 Ont. L. 220, 15 OntWR 205; Gates 
v. Seagram, 17 Ont.) Li! 493, 22 .Ont 
WR 1192; Dart v. Toronto R. Co., 3 
DomLR 776, 22 OntWR 102, 3 OntWN 
1202. (6) In Quebec leave to appeal 
to the privy council will not be 
granted by the Quebec court of king’s 
bench from a decision of that court 
in matters of certiorari: or of prohi- 
bition unless it is shown that future 
rights are involved. Gosselin v. Bar 
of Montreal, 2 DomLR 37, 13 Que. 
Pr: 1 308. (7) A judgment deciding’ 
that an action has been rightly taken 
under summary procedure is not one 
from which leave to appeal should be 
granted. Nesbitt v. Investment Trust 
Cos 18¥Quer Priv285: 

25. U. S. Hlectric Lighting Co. v. 
Ross, 9° App... (D. C.) 658 National 
Cable Co. v. Washington, ete., R. Co., 
8) Appi! “@D. EC.) S478e a Thompson ve 
Conroy, 8 App. (D. C.) 145; Ives v. 
Hulce, 17 Ill. A. 88; Vandecar v. Uni- 
versal Trust Co., 80 App: Div. 635 
mem, 80 NYS 783 (action for personal 
injuries); Woodward v. Bugsbee, 2 
Hun (N. Y.) 683; Butterfield v. Radde, 
388 N. Y. Super. 44; Cornelius v. Rei- 
ser, 18 NYS 304; Douglass v. Leon- 
ard, 18 NYS 144. 

[a] Interlocutory orders.—(1) In 
the District of Columbia a diseretion- 
ary appeal from an interlocutory or- 
der will not be allowed, unless a 
strong case is made out showing to 
the court of appeals the necessity of 
an immediate readjudication. U. S. 
Electric Lighting Co. v. Ross, 9 App. 
558; National Cable Co. v. Washing- 
ton, etc., R. Co., 8 App. 478; Thomp- 
son v. Conroy, 8 App. 145; Morris v. 
Washington, etc., R. Co., 6 App. 513. 
(2) An appeal in order to obtain a 
decision of the court of appeals as 
to what constitutes a_ frivolous 
ground of demurrer to a declaration 
will not be allowed. Thompson v. 
Conroy, supra. (3) Nor will an ap- 
peal be allowed from an interlocu- 
tory order sustaining a demurrer to 
the second count of a declaration on 
the ground that it is substantially 
the same as the first count (National 
Cable Co. v. Washington, etc., R. Co., 
supra), (4) or from an interlocutory 
order denying an injunction in favor 
of an electric lighting company 
claiming an exclusive monopoly in 
the matter of lighting streets (U. S. 
Electric Lighting Co. vy. Ross, supra). 
(5) In Mississippi an appeal from a 
decree overruling a demurrer to a 
bill, to settle the principles of the 
cause, is properly refused, where 
there are no principles to be settled 
and an appeal would only result in 
vexatious delay and expense. Harvey 
v. Lumber Mineral Co., 96 Miss. 627, 
51 S 209; Day v. Tucker, 94 Miss. 222, 
48 S 742; Delta, ete, Land Co. v. 
Adams, 93 Miss. 340, 48 S 190. 


26. See supra § 1031. 

27. Gove v. Gove, 87 Vt. 468, 89 
A 868. See supra § 1077 et seq. 

28. Writ of error as a writ of 


right see supra § 11. 
29. Simpson v. Denver First Nat. 
Bank, 129 Fed. 257, 63 CCA 371; Holt 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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{§ 1110] b. Jurisdiction of Appellate Court. 
The lower court will not ordinarily refuse to allow 
an appeal on the ground of want of jurisdiction 
thereof in the appellate court, but should leave it 
for the appellate court itself to determine its own 


jurisdiction.°° 
[§ 1111] 
Laches. 


faith, or is sham and frivolous.*+ 


allowance of an appeal is within the discretion of the 
court, it may be denied to one who has been guilty 
of bad faith or laches.°? A party appealing or suing 
out a writ of error within the time allowed by stat- 


ute is not barred by laches.** 


v. Maverick, 86 Tex. 457, 25 SW 607. 
And see the statutes of the several 
states. See also supra § 11. 

[a] In Texas, where one of two 
applications for writs of error in the 
same case is granted by the supreme 
court, the other will be granted as a 
matter of course. Rilling v. Schultze, 
95 Tex. 352, 67 SW 401; Houston 
etc., R. Co. v. McFadden, 91 Tex. 194, 
42 SW 593. 

[b] Renmitting excess of judg- 
ment.—In Ohio, on a motion for leave 
to file a petition in error, defendant 
in error will be permitted to remit, 
on the record of the court below, any 
excess that may be found in the 
judgment and, where such remitti- 
tur is properly entered, the motion 
will be overruled. Averill Coal, ete., 
Co. v. Verner, 22 Oh. Si. 372. 

In re Kyle, 185 Fed. 219. 
Ricketson v. Torres, 23 Cal. 
636; Peo. v. Knickerbocker, 114 Ill. 
539, 2 NE 507, 55 AmR 879. 

32. Downer v. Howard, 47 Wis. 
476, 3 NW 1; Reg. v. Miller, 23 U. C. 
QB: ~ 206: See also Hartley v. 
Rhode Island Co., 28 R. I. 244, 66 A 


576. 
[a] Rescission of leave for delay. 
—Where a defendant having ob- 


tained leave to appeal and procured 
the allowance of his bond delayed 
to proceed for an unreasonable time, 
the court ordered the leave to be re- 
scinded, unless he should within a 
month settle a case to be entered in 
appeal. Clissold v. Machell, 25 U. C. 
-Q. B. 546. 

33. Chatterton vy. Chatterton, 231 
Ill. 449, 83 NE 161, 121 AmSR 339. 

34. Simpson vy. Denver First Nat. 
Bank, 129) wed). 257) ' 63° "CCAS 371; 
Southern Bldg., etc., Assoc. v. Carey, 
117 Fed. 325 [aff 128 Fed. 1022, 62 
CCA 684]; McCreary v. Rogers, 35 
Ark. 298; Ricketson v. Torres, 23 Cal. 
‘636; State v. Whitaker, 45 La. Ann. 
1299, 14 S 66; State v. Judge Orleans 
Super. Dist. Ct., 28 La. Ann. 880; 
State v. Judge Orleans Super. Dist. 
Ct., 28 La. Ann. 547. 

[a] Consciousness of the correct- 

ness of his decision will not justify 
a judge in withholding his fiat. Hyde 
vy. Jenkins, 6 La. 427. 
- 35. Cornelius v. Reiser, 18 NYS 
304. See also Webb v. Box, 20 Ont. 
L. 220, 15 OntWR 205; and cases in 
following section. 

[a] Where defendant concedes ap- 
proximately the sum recovered to be 
due, a motion to appeal is without 
merit. Riche v. Martin, 2 Misc. 64, 
20 NYS 872. 

86. Matthews v. Fogg, 35 N. H. 
289: Lamb v. Lane, 4 Oh. St. 167 (in 
which case, however, it was also 
held that, where the questions in- 
volved are of unusual gravity and a 
decision of them at an early day is 
highly desirable, the appellate court 
will consider them fully upon a mere 
motion for leave to file a petition). 
Compare Dodge v. Stickney, 62 2 
H. 330 (construing N. H. Gen. L. ¢ 
207 9). 

: ee cases infra this note. 


c. Good Faith of Appellant, Fraud, and 
Where an appeal is given by statute as a 
matter of right, it cannot be refused by the lower 
court, or disallowed or dismissed by the appellate 
court, on the ground that it is not taken in good 


APPEAL AND ERROR 


p§ ) TELS] 
But where the 


[a] In Illinois a principle of suf- 
ficient importance must be involved 
to authorize an appeal from the ap- 
pellate to the supreme court in cer- 
tain cases. Ives v. Hulce, 17 Ill. A. 
38. See Courts [11 Cyc 810]. 

[b] New York.—(1) In this state 
the statute allows appeals from the 
appellate division of the supreme 
court to the court of appeals in cer- 
tain cases in which an appeal is not 
given as a matter of right, if an ap- 
peal is allowed by the appellate di- 
vision and it certifies that, in its 
opinion, a question of law is in- 
volved which ought to be reviewed by 
the court of appeals. Code Ciy. Proce. 
SS 190) LOLs, Moun, ave Hox,. 455) INE: 
615, 50 NE 279. And there were 
Similar provisions in the earlier stat- 
utes in this state. (2) It has been 
held that leave to appeal to the 
court of appeals or to the appellate 
division should be granted where 
there is a question of the construc- 
tion of public statutes; where the 
case is one of public importance or 
involves large interests, or is of im- 
portance to others besides the liti- 
gants; or where a number of cases 
depend on the decisions. Atlantic, 
etc., Tel. Co. v. Barnes, 39, N. Y.'Su- 
per. 357; Butterfield v. Radde, 38 N. 


Y. Super. 44; French v. Bauer, 16 
DMalyews09,(add NYS viOsslayneh: sve 
Sauer, 16 Mise. 362, 88 NYS 1, 25 


NYCivProc 286; Blake v. Voight, 12 
NYS 213; Taylor v. Arnoux, 15 NYSt. 
383. (3) But an appeal will be de- 
nied where the principle or questions 
of law involved are unimportant, or 
unimportant to any person other than 


the litigants, or where they are 
plain and well settled. Vandecar 
v. Universal Trust Co., 80 App. 
Div. 635 mem, 80 NYS 783; Wood- 
ward v. Bugsbee, 2 Hun 683; But- 
terfield v. Radde, supra. (4) Under 


a statute prohibiting an appeal from 
a general term of the supreme court 
to the court of appeals unless the 
general term should by an _ order 
state that there was involved “some 
questions of law which ought to be 
reviewed in the court of appeals,” it 
was said: “To give such effect to 
the statute, as we must assume was 
intended by the legislature, which 
was to relieve the court of appeals 
from the great pressure upon its cal- 
endar, we must be satisfied upon 
these applications that the questions 
of law involved in the case are of a 
nature which in the language of the 
statute ‘ought to be reviewed’ by that 
tribunal, and they fall within one 
or other of the following classes: 
(1) That they involve the construc- 
tion of a public statute; (2) That 
they involve questions of law of pub- 
lic importance or as affecting a large 
public interest; (3) That a large 
number of cases are depending upon 
the determination of the one case; 
or (4) That the principles involved 
are of importance to others than the 
parties litigating. (5) And in respect 
to either of these classes of cases, 
~the court must be satisfied that there 


\ 
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[§ 1112] d. Merits of Controversy. Where an 
appeal is given by statute as a matter of right, the 
court, on application therefor, cannot consider the 
merits of the controversy, and refuse leave to ap- 
peal because it is considered groundless.** But it is. 
otherwise where the allowance of an appeal is within 
the diseretion of the court.°® 
of the controversy between the parties will not be 
determined or fully investigated on a petition for an 
appeal or writ of error.*® 
e. Importance of Interests Involved and 
Doubtful Questions of Law. 
under the statutes, the right of appeal depends upen 
the importance of the interests involved, or upon 
the importance or doubtful character of the prin- 
ciples or questions of law involved, or upon both.’7 — 

[§ 1114] f. Conflict of Decisions. 


Generally the merits 


In some jurisdictions, 


It is some- 


is fair and reasonable ground to 
doubt the correctness of the decision 
sought to be reviewed. (6) But if 
the decision concerns the parties to 
the action only, and is of no gen- 
eral or public importance, the judg- 
ment of the general term should be 
final.” Butterfield v. Radde, 38 N. Y. 
Super. 44, 48. (5) Where the. sub- 
ject matter involved is trifling in 
amount, or where the principle in- 
volved is not of sufficient importance 
to justify the application, leave to 
appeal should not be granted. Roe- 
ber v. New Yorker Staats Zeitung, 2 
App. Div..163, 37 NYS 719; Myers v. 
Rosenback, 14 Mise. 638, 36 NYS -7; 
Josuez v. Murphy, 6 Daly 404; 
Annan v. Ritchie, 6 Daly 331; Lynch 
v. Sauer, 16; Mise: 362, 389 NYS 1, 
25 NYCivProe 286; Riche v. Mar- 
tin, 2 Misc, 64, 20 NYS 872; Kent 
v. Sibley, 7 NYS 801; Ahren vy. 
National Steamship Co., 11 AbbPr 
NS. 356. (6) Difficult and doubt- 
ful questions of law must be in- 
volved. Grand Rapids School Furni- 
ture Co. v. Hammerstein, 18 NYS 
766; Cornelius v. Reiser, 18 NYS 304; 
Douglass v. Leonard, 18 NYS i144. 
(7) When the question presented is 
novel and of first impression, leave 
should be granted. Mundt v. Glock- 
ner, 26 App. Div. 123, 50: NYS 290. 
(8) But when the law governing the 
case is plain and well settled the or- 
der will not be granted. Vandecar v. 
Universal Trust Co., 80 App. Div. 635 
mem, 80 NYS 783: Butterfield v. Rad- 
de, .388 N. Y¥. Super. 44; Fulton: v. 
Metropolitan L. Ins. Co., 2’ Mise. 55, 
20 NYS 989; Barnum vy. Fitz Patrick, 
18 NYS 951; Grand Rapids School 
Furniture Co. v. Hammerstein, 18 
NYS 766; Cornelius v. Reiser, 18. NYS 
304; Sire v. Rumboldt, 16 NYS 956. 
(9) Question previously decided: An 
appeal will not be granted in order 
to have a question passed upon which 
has already been settled by a pre- 
vious decision in another case. Ne- 


benzahly wv. wKargo, 115 Daly Wds0,283 
NYS 929, 4 NYS 554; Flaherty -v. 
Greenman, 7 Daly 481; Ward v. 


Edesheimer, 18 NYS 139; Sire v. 
Rumboldt, 16 NYS 956; Deutsche y. 
Reilly, 19 AlbLJ 162. See also Pal- 


mer ‘ivi: Moellers\: 2) Silt 42a tao 
HowPr 322; Saril v. Payne, 4 NYS 
897. (10) Where the case presents 


no distinctive feature, it need not be 
allowed. Vandecar v. Universal 
Trust Co., 80 App. Div. 635 mem, 80 
NYS 783. (11) Allowance by judge 
of court of appeals: Under Code Civ. 
Proc. § 191 subd 2, as amended by L. 
(1896) ec 559, prohibiting appeals to 
the court of appeals from a judgment 
of affirmance in an action to recover 
for personal injuries, where the deci- 
sion of the appellate division is unan- 
imous, unless an appeal is allowed 
by a judge of the court of appeals, 
an appeal will not be allowed where 
the errors to be reviewed affect at 
most only the parties to the suit, 
without being of public interest. 
Sciolina v. Hrie Preserving Co., 151 
N. Y. 50, 45 NE 371. 
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times made ground for granting an appeal or writ 
of error that the decision which it is sought to have 
reviewed is in conflict with other decisions pre- 
viously made upon the same question in the same 


jurisdiction.*® 


[§ 1115] 7. Order Granting Application**—a, In 
In some jurisdictions the allowance of an 


General. 


APPEAL AND ERROR 


tents. 


formal order of allowance.*® 
der is required, 
with the statutory requirements as to form and con- 


[$§ meat 


In others such an or- 
and it must comply substantially 


[§ 1116] b. Designation of Judgment, Order, or 


Decree. 


appeal or writ of error is sufficient without any 


38. Sheaff v. Williams, 59 Oh. St. 
559, 53 NE 50; Terrell v. McCown, 
87 Tex. 470, 29 SW 467. See also 
Finseth v. Ryley Hotel Co., 43 Can. 
S.C. 646; Re Rowland, 22 Ont. L. 
418, 2 OntWN 305, 319, 365, 17 Ont 
WR 557, 560, 735; Ryckman v. Ran- 
dolph, 20 Ont. L. 1, 14 OntWR 908, 
1013, 1024; Dickson v. Haldimand, 3 
OntWR 52. 

[a] A decision is not in conflict 
with another when it conflicts with 
only a paragraph in the opinion and 
upon a matter not in issue or nec- 
essary to the decision. Terrell v. 

cCown, 87 Tex. 470, 29 SW 467. 

{b] In Ohio, under the statute al- 
lowing a writ of error where the de- 
cision of the court below is contrary 
to the decision of another circuit 
court, and not in accordance with de- 
cisions of the supreme court, it must 
appear that, upon a question present- 
ed by the record, a contrary decision 
has been made by some circuit court, 
and it is not sufficient that, by a proc- 
ess of reasoning, inconsistency be- 
tween the decisions may be made to 
appear. Sheaff v. Williams, 59 Oh. 
St. 559, 538, NE 50. 

Mir ned whom granted see supra 

40. Brown v. McConnell, 124 U. S. 
489, 8 SCt 559, 31 L. ed. 495; Bran- 
die’s v. Cochrance, 105 U. S. 262, 26 
L ed. 989; Washington, ete., R. Co. 
v. Washington City, 7 Wall. (U. S.) 
575, 19 L. ed. 274; Hudgins v. Kemp, 
To HowssCU. -S>)" 530;, Poe red, bil, 
514; Simpson v. Denver First Nat. 
Bank, ?*129) “Hed. 257% 63) CEA “Sit; 
Chamberlain Transp. Co. v. South 
Piér Coal Co., 126 Fed. 165, 61 CCA 
109; In re Riechtl, 107 Fed. 618, 46 
CCA 497; U. S. v. Haynes, 26 F. Cas. 
No. 15,335, 2 McLean 155; Charleston 
Bank v. Johnston, 105 Tenn. 521, 59 
SW 131; Steamboat Zephyr v. Brown, 
2 Wash. T. 44, 3 P 186. 

{a] Acts showing allowance.—(1) 
Thus in the federal courts it is held 
that the acceptance of security in 
open court at the same time at which 
the judgment or decree challenged 
is rendered, or the acceptance of se- 
curity and the issue of a citation by 
the proper court or judge at any 
proper time or place, within the pe- 
riod limited for an appeal, or other 
similar acts; in themselves consti- 
tute an allowance, without any other 
or further order. Brown v. McCon- 
nell, 124 U. S. 489, 8 SCt 559, 31 L. 
ed. 495; Brandies v. Cochrane, 105 U. 
S. 262, 26 L. ed. 989; Draper v.. Da- 
vis, 102 U. S. 370, 26 L. ed. 121; Oma- 
ha First Nat. Bank v. Omaha, 96 U. 
S. 7387, 24 L. ed. 881; Sage v. Iowa 
Central R. Co., 96 U. S. 712, 24 L. 
ed. 641; Simpson v. Denver First Nat. 
Bank; )129 Red.” 257, 638 “CCA “371; 
Chamberlain Transp. Co. v. South 
Pier Coal Co., 126 Fed. 165, 61 CCA 
109; Alaska United Gold Min. Co. v. 
Keating, 116: edly) 5615 53 CCA 6b5; 
In re Fiechtl, 107 Fed. 618, 46 CCA 
497. (2) When the entry of appeal 
shows that time to make and file 
bond was given, it is equivalent to a 
recital that the appeal was granted. 
Charleston Bank vy. Johnston, 105 
Ténny: 521,'7-59 SW? 1381259) *Butiia 
mere recital in the appeal bond that 
the appeal has been granted is in- 
sufficient. Sellars v. Sellars, 101 
Tenn. 606, 49 SW 735. 

[b] An agreement of parties in 
the appellate court to the fact of an 
allowance is sufficient evidence of 
the allowance. The New England, 18 
F, Cas) No. ‘10,151, 3 Sumn. 495; 

[c] Appeal to circuit court from 


justice or county court.—(1) In Mis- 
souri, under Rev. St. (1899) § 1788 
(Rev. St. [1909] § 4091), providing 
that appeals from the county court 
shall be prosecuted in the same man- 
ner as appeals from justices of the 
peace to circuit courts, and § 4066 
(7574), providing that, where bond 
and affidavit for appeal have been 
properly filed in the justice’s court, 
and the appeal has been returned to 
the appellate court, it shall be con- 
sidered as allowed by the justice of 
the peace, although no entry thereof 
appears on his records. On an ap- 
peal from the county to the circuit 
court, where the affidavit and bond 
were seasonably filed, and the clerk 
of the county court returned the pa- 
pers and a transcript of the proceed- 
ings therein to the clerk of the cir- 
cuit court, but no order-granting the 
appeal was made by the county 
court, the appeal will be considered 
as allowed without the order. Wil- 
liams v. Kirby, 169 Mo. 622, 70 SW 
140; Ford v. Gray, 131 Mo. A. 240, 
110 SW 692. (2) And in. Illinois, un- 
der Rev. St. c. 3 § 68, providing that. 
on the allowance or rejection of 
claims by the county eourt, either 
party may take an appeal to the cir- 
cuit court of the same county in the 
same time and manner that appeals 
are taken from justices of the peace 
to the circuit courts, it is not neces- 
sary that an order granting an ap- 
peal should be made at the time of 
the final order in the county court. 
Switzer v. Gertenbach, 122 Ill. A, 26. 

41. Ark.—Speed v. Fry, 95 Ark. 
148, 128 SW 854; Bonner v. Gorman, 
71 Ark. 480, 77 SW 602. 

Tll.—Sanitary Laundry Co. v. Peo., 
212 Till. 300, 72 NE 434; Town v. 
Howieson, 175 fll. 85, 51 NE 712. As 
to appeals to circuit court from jus- 
tice’s or county court see supra this 
section note 40 [ce]. 

La.—Conery v. His Creditors, 115 
La. 807, 40 S 173; Gagneaux v. Deso- 
nier, 104 La. 648, 29 S 282; Phillips 
v. Her Creditors, 35 La. Ann. 935; 


Gibson v. Selby, 2 La. Ann. 628. 


Md.—Hays v. Philadelphia, etc., R. 
Co., 99 Md. 413, 58 A 439. 

Mo.—Allen v. Britton, 141 Mo. 173, 
42 SW 819 (holding that an appeal 
by plaintiffs will be dismissed, where 
there was no order below allowing 
them to appeal, although they have 
filed a certificate of the judgment 
and an order allowing defendants to 
appeal); Newman vy. Biggs, 78 Mo. 
675; Hughes v. Henderson, 95 Mo. A. 
312, 68 SW 1069; Sehested v. Kan- 
sas City, (A.) 68 SW 1068; Meyers v. 
Meyers, 1 WestR 417. <As to ap- 
peals from justices’ or county court 
to circuit court see supra this sec- 
tion note 40 [cl]. 

N. Y.—Wilbur v. Ramsey, 1 How 
Preso, 

Tenn.—Sellars v. Sellars, 101 Tenn. 
606, 49 SW 735; O’Riley v. Zollicof- 
fer, 4 Yerg. 298; Cowan vy. Hatcher, 
(Ch. A.) 48 SW 328. 

And see cases in following sec- 
tions. 

Necessity for allowance see also 
supra §§ 1088, 1089. 

Proof of allowance and record see 
infra § 1130. 

Statement of return day or term 
see infra § 1125. 

[a]. Forms of orders allowing an 
appeal see Shields _v. Coleman, 157 
U. S. 168, 15 SCt_ 570, 39 L. ed. 660; 
Fleitas v. Richardson, 147 U. S. 538, 
13 SCt 429, 37 L. ed. 272; Radford 
v. Folsom, 123 U. S.-725, 8 SCt 334, 
31 L. ed. 292; Dodge v. Knowles, 114 


The order must clearly show the judgment, 
order, or decree from or to which the party desires 


U.S. 4386,. 5 SCt 1108, 29) 1. ed, 2965 
Indiana, etc., R. Co. v. Sampson, 132 
fll 527, 24 NE 609. 

[b] Form of order allowing writ 
of error see Butler v. Gage, 138 U. 
S. 52, 11 SCt' 235, 34 L. ed. 869. 

[c] Werbal order in private office 
away from court house a nullity see 
Hays v. Philadelphia, etc., R. Co., 99 
Md. 413, 58 A 439. F 

[d] An ordinary order indorsed on 
a writ of error, staying proceedings 
on the judgment and exception for 
the purpose of removing the cause by 
writ of error, is not sufficient. <A 
proper allowance of the writ should 
be indorsed. Wilbur v. Ramsey, 1 
HowPr (N. Y.) 10. 

[e] A motion of counsel to fix the 
amount of bond to be furnished in a 
particular case for a suspensive ap- 
peal is not equivalent to a motion for 
an appeal, nor is the action of the 
court fixing the amount on such ap- 
plication equivalent to “an order of 
appeal.” Gagneaux v. Desonier, 104 
La. 648, 29 S 282. 

[f] Filing of record insufficient.— 
Where defendant endeavors to ap- 
peal, but the order of appeal is in- 
sufficient to give the court of ap- 
peals jurisdiction, the filing of the 
record in such court by defendant 
does not give jurisdiction, Sehested 
v. Kansas City, (Mo. A.) 68 SW 1068. 

{g] Two appeals in one order.— 
(1) It is error to include in one or- 
der the granting of two appeals from 
two judgments rendered in separate 
suits. Mackin v. Wilds, 106 La. 1, 
30 S 257; Clairteaux’s Succe., 35 La. 
Ann. 1178. (2) But an order for a 
suspensive appeal and devolutive ap- 
peal in the same suit may be granted 
by the judge either separately or 
both in one order. Funke v. McVay, 
21 La. Ann. 192. (3) And the objec- 
tion that appeals from two separate 
judgments are included in one order 
of allowance may be waived by fail- 
ure to move for dismissal. Weg- 
mann v. Wegmann, 52 La. Ann. 1309, 
27 S 889. See also infra § 1116. 

[h] In Canada an order granting 
special leave to’ appeal to the su- 
preme court, under the Supreme and 
Exchequer Act, after the expiration 
of the time limited by that act, need 
not set out the special circumstances 
under which such leave to appeal has 
heen granted or state that such leave 
was granted under special circum- 
stances. Montreal Bank v. Demers, 
29, Can. S. C. 435. 

[i] That an appeal was granted 
by the lower court by reason of a 
void order of the superior court does 
not invalidate the appeal, where it 
was the legal duty of the lower court 
to grant it without any order. Pat- 
ton v. Williams, 74 Mo. A. 451. 

[j] Reference to petition to sup- 
ply defects—When an order of ap- 
peal is made on the back or at the 
foot of a petition for appeal, the de- 
ficiencies in the order may be sup- 
plied by reference to the petition. 
Friend v. Graham, 10 La. 438. 

{k] Inadvertent misuse of terms. 
—Where a petition and bond for an 
appeal and citation were presented to 
the trial judge, and he made an or- 
der allowing a writ of error, fixed 
the amount of bond, and accepted one 
specifically providing for an appeal, 
the misuse of the term “writ of er- 
ror’ instead of ‘appeal’ would be 
treated as an inadvertence, and will 
not deprive the court of appeals of 
jurisdiction. Rector v. Alcorn, 204 
Fed. 748, 128 CCA 125. 


—— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


of 
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§§ 1116-1121] 


to prosecute his appeal or writ of error.*? 


accuracies in an order describing 


pealed from will not invalidate the appeal if the de- 
seription contains statements sufficient to identify 


the judgment referred to.* 
[§ 1117] 


essarily invalidate the order.*® 


[§ 1118] d. Designation of Parties. Unless they 
otherwise appear from the proceedings, the parties 
should be designated ;*° but if the parties clearly ap- 
pear from the record, defects in designating them in 
the order will not render it invalid;%" nor is it nec- 
essary in such case that the order shall designate by 
name every party who may take advantage of it,*® 
or name individually all the appellees.*® 


[§ 1119] e. Fixing Amount of 


42; Hunt v. Curry, 37 Ark. 100; 
Day v. Callow, 39 Cal. 593; Matter of 


Dayries, 19 La. Ann. 73; Robinson v.| 


Goldman, 59 W. Va. 145, 53 SEH 12. 

43. Griffin v. Frank Parmelee Co., 
232 Til. 508, 88 NE 1401; People’s 
Brewing Co. v. Boebinger, 40 la. 
Ann. 277, 4°S 82. 

[a] Sufficient designation.—Henry 
Ve OOUCh lone Adaae DOs od Sua ools 
Etunt ve Currys Arik. 100: 

44. Sanitary Laundry Co. v. Peo., 
212 Ill. 300, 72 NE 434 (holding that, 
where a bond for appeal to the su- 
preme: court has been approved, but 
the order of the circuit court allows 
an appeal to the appellate court, the 
appeal to the supreme court must be 
dismissed); Mississippi Valley Mfrs.’ 
Mut. Ins. Co. v. Bermond, 39 Ill. A. 
267; Sehested v. Kansas City, (Mo. 
A.) 68 SW 1068 (holding that, where 
an order granting an appeal merely 
recites that “the court grants and 
allows an appeal as prayed for,” 
and does not designate that the ap- 
peal is allowed to the court of ap- 
peals, the court of appeals acquires 
no jurisdiction); Forsee v. Gates, 89 
Mo. MOL ale See also Furlong v. 
New York, etc., R. Co., 838 Conn. 568, 
78 A 489, 

Statement of return day or term 
see infra § 1125. 

[a] Plea in abatement.—When an 
appeal must state the time and place 
of holding the court in which the ap- 
peal will be heard, a failure so to 
state is a substantial defect and may 
be taken advantage of by a plea in 
apatement. In re Shelton St. R. 

70 Conn. 329, 29 A 446. See also 
infra § 1125. 

45. Illinois Cent. R. Co. v. Para- 
dise Highway Comrs., 61 Ill. A. 203; 
Stone v. Cromie, 87 Ky. 173, 7 SW 
920, 10 Kyl 19; New Iberia Tel. 
Exch. v. Cumberland Tel., etc., Co., 
5 tua, Ann. 1022,.25.S 975; Eriend, iv. 
Graham, 10 La. 438. 

fa] Order not invalidated.—(1) 
Thus, it has been held that, where 
the order omits to designate the court 
to which the appeal is allowed, and 
by law it can go only to a certain 
court, the appellant may follow the 
law, file his record in that court, and 
have his appeal heard there. Ili- 
nois Cent. R. Co. v. Highway Comrs., 
61 Tll. A. 203 [disappr Mississippi 
Valley Mfrs.’ Mut. Ins. Co. v. Ber- 
mond, 39 Ill. A. 267]. (2) It is mere- 
ly a clerical error, which will not af- 
fect the right of appeal, for the lower 
court to grant an appeal to the su- 
preme court when there is no such 
appellate tribunal in the jurisdiction. 
Stone v. Cromie, 87 Ky. 173, 7 SW 920, 
10 KyL 19. (38) Such oversight may 
be cured by the recital of the bond 
on appeal and by other proceedings. 
New Iberia Tel. Exch. v. Cumber- 
Jand Tel., ete., Co., 51 La. Ann. 1022, 
25 S 975; Friend v. Graham, 10 La. 
438. (4) Designation of ‘the court 


c. Designation of Appellate Court. The 
order should correctly designate the court to which 
the appeal is taken or the writ of error is return- 
able ;*4 but a failure in this particular will not nec- 
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But in- 
a judgment ap- 
[§ 1120] 


[30.J.] 1095 


jurisdictions the order must prescribe the amount 
of the appeal bond.*° 

f. Prescribing Conditions. 
appeal or writ of error'is a matter of right, the court 


When an 


cannot impose any conditions on allowance of the 


same except those prescribed by the statute.>1 
it seems that, where the allowance of an appeal is 
a matter of discretion, the court may impose condi- 
tions, provided there is no abuse of such diseretion.®? 


But 


When conditions may be and are imposed on allow- 


Bond. In some 


of appeal” is equivalent to “‘the prop-] 


er appellate tribunal.” Taylor v. De- 
laney, 8 Ont. L. 380, 1 OntWR 208. 

[b] As to transfer of the case to 
the proper court allowed by statute, 
if sent to another court by mistake 
see Forsee v. Gates, 89 Mo. A. 581. 

46. Little Rock Trust Co. v. 
Southern Missouri, etc., R. Co., 195 
Mo. 669, 98 SW 944. See also supra 
§ 1097. 

47. Johnson v. West, 89 Ark. 604, 
117 SW 770; Little Rock Trust Co. v. 
Southern Missouri, ete, R. Co., 195 
Mo. 669, 93 SW 944 (holding that, 
where a judgment was rendered es- 
tablishing a lien against the property 
of a railroad company, which was 
not served with process, and another 
company, not made a party, was 
served with process, and a motion to 
set aside the judgment and an affi- 
davit for an appeal from an order 
refusing to set aside the judgment 
was made on behalf of both railroad 
companies, both companies appealed, 
although the clerk, in entering judg- 
ment, used the singular number in 
the body of the order allowing the 
appeal in referring to the application 
and affidavit). 

[a] Application by counsel.—(1) 
Where there is counsel of record, an 
order of court, purporting to be 
granted on motion of the counsel of 
the party, is legal and binding be- 
cause it is presumed to refer to the 
counsel of record, and it is unneces- 
sary to name him; but when a party 
has no counsel of record and applies 
by counsel for an order which could 
only be granted on petition or mo- 
tion, it must appear by the record 
who is the counsel undertaking to 
represent the party, in order that 
there may be some responsibility 
growing out of the act of the court in 
granting the order. Shields v. Math- 
eison, 9 La. Ann. 487. (2) Where the 
order granting an appeal recited that 
C, an attorney, prayed an appeal 
which was granted, and ninety days 
were allowed him in which to file his 
bill of exceptions, but the records 
showed that defendants appeared by 
C, as attorney, and that the bill of 
exceptions was filed for them, the 
appeal was granted to defendants, 
and not to C. Johnson v. West, 39 
Ark. ae 117 SW 770. See also supra 
§ 1095. 

4s. Carne v. Peacock, 114 Ill. 347, 
2 NE 165 (holding that, where so 
many ‘persons were interested that it 
was impracticable to enter a sepa- 
rate order allowing an appeal as to 
each, a general order permitting all 
parties desiring to appeal to do so, 
without naming the several parties, 
was sufficient). 

49. Richardson y. Green, 130 U. S. 
104, 9 SCt 448, 32 L. ed. 872 (holding 
this to be the rule where the names 
of all the appellees are given in the 
appeal bond). 


. 


ing an appeal, and they are complied with, the ap- 
peal is perfected.°* 
der allowing an appeal is made upon authorized 
conditions, the appeal is not allowed until the con- 
ditions are complied with.5* 

[§ 1121] g. Signature of Judge. 
lowing an appeal must be signed by the judge, whén 
required by the statute;°> but, in the absence of 
such a statute, his signature is not necessary.°® 


On the other hand, when an or- 


The order al- 


50. Wolfley v. Lebanon Min. Co., 3 
Colo. 64; Pelletier v. State Nat. Bank, 
112 La. 564, 86 S 592; Lowenstein wv. 
Fudickar, 43 La. Ann. 886, 9 S 742; 
Keller’s Succ., 39 La. Ann. 579, 2 8 
553. See also McGuirk v. Marchand, 
45 La. Ann. 732,13 S°161. 

51. U. S.—lLewis v. Holmes, 194 
Fed. 842, 116 CCA 408. 
boat _—McCreary v. Rogers, 35 Ark. 

Fla.—Florida Orange Hedge Fence 


Co. v. Branham, 27 Fla. 526, 8 S 84; 
McIver v. Marshall, 24 Pla. 42, 4 s 


563. 

Ill.—Emerson vy. Clark, 3 Ill. 489, 
2 Ill. 596; Chicago Sanitary Dist. v. 
Cook, 51 Ill. A. 424. 

Miss.—Stephen vy. Hood, 17 Miss. 
oe Tombigbee R. Co. v. Bell, 12 Miss. 

Mo.—State v. Engleman, 45 Mo. 27. 

[a] No bond can be required of 
plaintiff in error or appellant as a 
prerequisite to suing out the writ of 
error or allowing an appeal, unless a 
statute so prescribes. Lewis v. 
Holmes, 194 Fed. 842, 116 CCA 408; 
Florida Orange Hedge Fence Co. v. 
Branham, 27 Fla. 526, 8 S 841; Mc- 
Iver v. Marshall, 24 Fla. 42, 4 S 563; 
Stephen v. Hood, 17 Miss. 75; “om- 
bigbee R. Co. v. Bell, 12 Miss. 685; 
State v. Engleman, 45 Mo. 27. 

[b] Directions for the insertion 
into the transcript of records filed in 
evidence have been held to render an 
order irregular. State v. Krutt- 
schnitt, 44 La. Ann. 567, 10 S 887. 

52. Johnson v. Voight, 65 L. J. P. 
C. 87; Dart v. Toronto R. Co., 3 Dom. 
LR 776, 3 OntWN 1202, 22 OntWR 
102, 1202; Brown v. Clendennan, 2 
OntWN 1013, 19 OntWR 19. 

[a] A refusal, unless the appli- 
cant gives security for payment of 
the whole sum awarded, is not a 
proper exercise of discretion. John- 
sone Vo Voight, "65 Ties see oie 

114 Ill. 347, 


53. Carne v. Peacock, 
2 NE 165. 
54, Lockman v. Lang, 132 Fed. 1, 


65 CCA 621; Simpson v. Denver First 
Nat. Bank, 129 Fed. 257, 63 CCA 371 
(both cases holding that an allowanée 
of an appeal, on condition that the pe- 
titioner give a bond ina fixed amount, 
does not become effective until the 
bond has been given and accepted, 
and the filing of an assignment of 
errors before or at the time of the 
approval of the bond is a filing with- 
in the time prescribed by the rule). 

55. Kanatzar v. Kanatzar, 4 Kyl 
448 (holding that an appeal will be 
stricken from the docket where it 
appears that the judge of the lower 
court did not sign the order); Conery 
v. His Creditors, 115 La. 807, 40 S 


Knoll v. Knoll, 114 La. 708, 38 
fa]. In Louisiana, (1) an order 


granting an appeal on motion in open 
court and duly entered on the min- 
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Date of Order. 


[§ 1122] h. Time of Making and Entering and 
As a rule the order allowing an ap- 
peal must be made or entered within the time pre- 
seribed by statute;°* and, although there are some 
decisions to the contrary,°® it is generally held that 


the court cannot allow an appeal by 
order after expiration of the time 


or, by a nune pro tune order allowing an appeal, 
make effective an appeal already attempted without 
Nor can an appeal 
be allowed after the statutory period by antedating 
Under some statutes, how- 
ever, if an application for an appeal is made within 
the statutory period, it need not be allowed by the 
And where an order for 
an appeal made in time has not been entered upon 


a previous order of allowance.°° 


the order of allowance.°? 


court within such period.” 


utes need not be signed by the judge. 
Dielmann’s Succe., 119 La. 101, 438 S 
972; Knoll v. Knoll, 114 La. 703, 38 
S 523; Austin v. Scovill, 34 La. Ann. 
484; Theriot v. Michel, 28 La. Ann. 
107. (2) But the judge’s signature is 
necessary where the application for 
the appeal is made and the order 
granted at chambers and in vaca- 
tion. Conery v. His Creditors, 115 
La. 807, 40 S 173. See also Dewez v. 
GyrleanswResCoL Als ase 2oe SSeS 
433. (3) The initials of the name of 
a district judge written beneath an 
order of appeal cannot be regarded 
as his official signature. Conery v. 
His Creditors, 115 La. 807, 40 S 173. 
And see Origéet vo U. S. 125°0. 8S. 
240, 8 SCt 846, 31 L. ed. 743. (4) 
Where. an order of appeal was insuffi- 
ciently signed by the judge, the sign- 
ing of the order after motion to dis- 
miss in.the supreme court comes too 
late. Conery v. His Creditors, 115 
La. 807, 40 S 173. 

57. Barrel v. Mohawk Western 
Transp. Co., 3 Wall. (U. S.) 424, 18 
L. ed. 168; Green v. Lynn, 87 Fed. 
839, 31 CCA 248; Louisville v. Mul- 
doon, 43 SW 867, 19 KyL 1386; Guar- 
antee Trust, ete, Co. v. Philadel- 
phia, ete, R. Co.,\160 N. Y. 1, 54 NE 
575. . 

Time of application and allowance 
see supra § 1091. 

In open court see supra § 1091. 

Judicial authority to extend time 
see supra § 1077 et seq. 

[a Allowance of appeal necessary 
in federal courts.—In the federal 
courts, where the petition for an 
appeal and the assignment of errors 
are filed in the lower court within 
the statutory time, but nothing fur- 
ther is done, and the appeal is not 
allowed by the court until after ex- 
piration of such time, the appeal is 
not seasonably taken. Barrel v. Mo- 
hawk Western Transp. Co., 3 Wall. 
GUe Say424, L8atwed nd 68 uGreensy ov. 
Lynn, 87 Fed. 839, 31 CCA 248. 

590 Latham nO ise ielodys Ula s. 
appendix xevii, 19 L. ed. 452 (holding 
that an order allowing an appeal re- 
lates back to the date of the prayer 
for the allowance, and will be con- 
sidered as made on that date); Nich- 
olson. ve) (Chicago, 18 oH... Cas. No. 
10,248, 5 Biss. 89 (holding that, where 
an appeal bond was presented and 
approved, but no formal appeal was 
prayed or allowed, the court might 
afterward allow the order for appeal 
to be entered nunc pro tunc); Clapp 
v. Graves, 2 Hilt. (N. Y.) 317 [aff 26 
N. Y. 418] (holding that, where, upon 
an application for leave to appeal to 
the court of appeals, both parties 
were heard, but the court neglected 
to enter its decision until after the 
term had passed, the order allowing 
the appeal was properly entered af- 
terward as of the term when the 
application was made). 

59. U. S.—London Credit Co. v. 
Arkansas Cent. R. Co., 128 U. S. 258, 
9 SCt 107, 32 L. ed. 448. 

Jll.—Lindauer v. Pease, 192 Til. | 
456, 61 NE 454. 


Date. 


a nune pro tune 
for appealing,®® 


[§ 1123] 


risdiction of the 


Ky.—-Cunningham y. Cunningham, 
49 SW 794, 20 KyL 1537. 

N. Y.—Matter of New York, 119 
App) Div. 74, “103- NYS: 911. 

Tex.—Morse v. State, 39 Tex. Cr. 
566, 47 SW 645,°50 SW 342. 

And see supra § 1077. 

[a] A nunc pro tunc order grant- 
ing a certificate of importance and 
allowing an appeal cannot be made 
after the expiration of the statutory 
period. Lindauer v. Pease, 192 Ill. 
456, 61 NE 454. 

60. Guarantee Trust, ete., Co. v.: 
Philadelphia, etc., R. Co., 160 N. Y. 1, 
54 NE 575. 

[a] Allowance of appeal after 
service of notice of appeal.—_In New 
York, under Const. art 6 § 9, provid- 
ing that appeals may be taken to the 
court of appeals, as of right, only 
from judgments or orders entered on 
decisions of the appellate division 
finally determining actions or pro- 
ceedings, but that the appellate divi- 
sion may allow an appeal on any 
question of law which in its opinion 
ought to be reviewed by the court of 
appeals, where defendant serves a 
notice of appeal from an order not a 
final order in an action or special 
proceeding, and afterward obtains an 
order allowing an appeal, the serv- 
ice of the notice of appeal is void, 
and the appeal must be dismissed. 
Where there was no previous order 
allowing an appeal, the court cannot 
make effective an appeal already at- 
tempted by a nunc pro tune order. 
It is only in cases of an imperfect or 
incomplete record that a court can 
correct it nune pro tune. Guarantee 
Trust, ete., Co. v. Philadelphia, ete., 
R. Co., 160 N. Y. 1, 54 NE 575; Steam- 
ship Richmond Hill Co. v. Seager, 159 
N. Y. 574, 54 NE 1095 [rearg den 160 
Peat 312, 54 NE 574, 7 NYAnnCas 
125]. 

61. Wait v. Van Allen, 22 N.Y. 
319. See supra § 1077. 

62. Marsoudet v. Clancy, Mann. 
Unrep. Cas. (La.) 38; Cummings v. 
Hugh, 2 Vt. 578. 

63. Dykes y. Cockrell, 6 La. Ann. 
707. 

64. Dielmann’s Succ., 119 La. 101, 
43 S 972. 

65. Town v. Howieson, 175 Ill. 85, 
51 NE 712; Salles v. Jacquet, 106 La. 
648, 31 S 153; Immanuel Presb. 
Church v. Riedy, 104 La. 314, 29 S 149 
(holding that the amount of a bond 
may be reduced during vacation and 
before an appeal is perfected); Na- 
tional City Bank v. New York Gold 
Exch. Bank, 97 N. Y. 645; New York 
Health Dept. v. Trinity Church, 10 
Mise. 738, 32 NYS 120 (holding. that, 
where leave to appeal had been 
granted by the general term of the 
court of common pleas, a subsequent 
general term head jurisdiction to 
amend the order by inserting therein 
the ground on which it was made, 
namely, that a question of law was 
involved which ought to be _ re- 
viewed); Brown v. Brown, 66 Vt. 76, 
28 A 666 (holding that the county 
court may allow one appealing from 


the minutes, through error of the clerk, it may, after 
a motion made to dismiss the appeal, be entered at a 
subsequent term nune pro tune.®? 

An entry on the minutes of the trial court 
showing that an order of appeal made in open court 
was properly entered on a certain day is all the dat- 
ing of the order that the rules of practice require.®* 
i, Amendment, Vacation, or Modifica- 
tion of Order, and Waiver. 
der allowing an appeal or writ of error may be 
amended or modified;°° or, under the general power 
of the court over its judgments, decrees, and orders, 
it may be revoked or vacated during the term at 
which it was made, as long as the appeal remains un- 
perfected and the cause has not passed into the ju- 


In a proper case an or- 


appellate court ;°° and when, in a 


the probate court to file a copy of an 
amendment of the order allowing the 
appeal, so as to show from what or- 
der the appeal is allowed). 

{a] Amendment can be made at a 


subsequent term (1) only from some. 


minute or memorial paper from 
which it can be determined what the 
order really was. Town vy. Howie- 
son, 175 Ill. 85, 51 NE 712. (2) And, 
where two defendants joined in a 
prayer for an appeal, which was al- 
lowed, on condition that they enter 
into an appeal bond, etc., but only one 
of them executed the bond, and the 
order was on motion amended so as 
to allow the defendant filing the bond 
the appeal, but such amendment was 
not made until after the close of the 
term, and did not purport to be nunc 
pro tunc, it was held that, under 
Practice Act § 67, providing that ap- 
peals must be prayed at the term at 
which the judgment is rendered, the 
amendment was a nullity; and that, 
the bond not following the original 
order, the appeal must be dismissed. 


Western Plaster Works y. Lonergan,’ 


85 Til. A. 530. 
[b] Amendment 


substituting for the term to which it 
was, and was intended to be, taken, 
an earlier term which expired, was 
denied. Farnham v. Lewis, 83 Conn. 
134, 75 A 625. See infra § 1125. 

[c] A deficient order rendered in 
open court cannot be modified, ex- 
tended, or perfected by any proceed- 


ing at chambers, as by fixing the. 
Fournet. Vv.) Vain-* 


amount of bond. 
Wickle, 33 La. Ann. 1108. 

66. U. S—Aspen Min., ete., Co. v. 
Billings, 150) Us So slew bey Sta e371 
L. ed. 986; Phillips v. Ordway, 101 
U. S. 745, 25 L. ed. 1040; Ex p. Rob- 
erts;: L5 Wall, vaS47 e210 ee eG! aso 
Foverr Nutt Wai Ss 6s) Cle Clamliouna 
Mackenzie v. Pease, 146 Fed. 743, 77 
CGAY 233 eh armers = ines Le Ooway. 
McClure, 78 Fed. 211, 24 CCA 66. 
bes een v. Garven, 5 Ark. 

Ind.—State v. Kolsem, 130 Ind. 434, 
29 NE 595, 14 LRA 566. 

La.—Vallee v. Hunsberry, 108 La. 
136, 32 S 359; Weiser v. Blaese, 34 
La. Ann. 833; State v. Judge Orleans 
Parish Civil Dist. Ct.;' 83° La. ‘Ann? 
eee Sthele v. Millspaugh, 33 La. Ann. 

Mo.—Kingman vy. Abington, 56 Mo. 
46; Werckmann y. Taylor, 112 Mo. A. 
365, 87 SW 44; Oberkoetter v. Lueb- 
bering, 4 Mo. A, 481. 

N. Y.—McKim vy. 
Hill 296. 

See also infra § 1366. 

[a] The court may vacate an or- 
der (1) allowing an appeal when the 
order was made upon an erroneous 
appearance of counsel or under a 
mistake of fact (Ex p. Roberts, 15 
Walls, CURIS.) isS4, toate dee ede Sik 
Farmers’ Ll. & T"Co. vi MeClure, TS 
Fed. 211, 24 CCA 66); (2) or where 
the court to which appeal was grant- 
ed has no jurisdiction (Engelman v. 
Coco, 42 La. Ann. 928, 8 S 610). (3) 


Manwaring, 5 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


' 


denied.—But a’ 
proposed amendment of an appeal by~ 


r 


~§§ 1123-1125] 


proper case, the allowance of an appeal has been re- 
voked, the appeal itself will be dismissed.° 
want of an order or defects therein, which do not 
defeat the jurisdiction of the appellate court, may be 


waived.®® 
[§ 1124] j. Successive Orders. 
defects in the application or order 


for other reasons, an attempted appeal or proceed- 
ing in error is ineffectual, the party may, as a gen- 
eral rule, abandon it and obtain another order of 
allowance within the time prescribed by statute for 


appealing or suing out the writ.®® 


So it has been held that, where the 
appellate court has improperly grant- 
ed a writ of error, that court will 
quash the same. Gaskins v. Com., 1 
Call (5 Va.) 194. 

[b] An adjourned term, held un- 
der authority of statute, is a part of 
the regular term, and during such 
term the proceedings are in fieri, and 
the records under the control of the 
court!o Smith! -~v,,.Smith,s 177) Ind) 75: 

[ec] When order cannot be vacat- 
ed.—(1) As a rule the court cannot 
vacate an order allowing an appeal, 
except by consent of the parties, af- 
ter the expiration of the term at 
which such order was made. Spring- 
er v. Merchants Nat. Bank, 67 Ill. A. 
317; Anderson v. Anderson, 2 Call (6 
Va.) 198. See also Rector vy. Lips- 
comb, 141 U.S. 557, 12 SCt 83, 35 L. 
ed. 857; McGarrahan v. New Idria 
Min. Co., 49 Cal. 331. (2) After ac- 
ceptance of the bond on appeal and 
docketing of the cause in the United 
States supreme court, the federal 
circuit court has no power to vacate 
the allowance of an appeal, although 
the term at which the appeal was 
allowed has not adjourned. Keyser 
Wi Marri 05) Oe Si°265; 26 Le eds 1025: 
(3) After the giving and acceptance 
of the bond the jurisdiction is trans- 
ferred and cannot be defeated by the 
lower court. Draper v. Davis, 102 
U. S. 370, 26 L. ed. 121; Elgin Lumber 
Co. v. Langman, 23 Ill. A. 250. (4) 
In Louisiana, the moment a sufficient 
appeal bond is signed and citation is- 
sued, the jurisdiction of the appel- 
late court attaches, and the lower 
court is incompetent to disturb the 
order granting the appeal. Roberson 
v. Goldsmith, 128 La. 1019, 55 S 660; 
State v. Judge Orleans Parish Fifth 
Dist. -Ct), 21) La. Ann.o752% State: “vz 
Judge New Orleans Second Dist. Ct., 
21 La. Ann. 43; Potier v. Harman, 1 
Rob. 527; Alling v. Beamis, 15 La. 
385. See also State v. Judge Div. D. 
Civ. Dist Ct 39. Lap Ann. 17454278 
390; State v. Judge Civ. Dist. Ct., 36 
La. Ann. 192. (5) When an appeal 
has been granted and is still pend- 
ing, the court below has no jurisdic- 
tion to grant a second appeal from 
the same judgment. Pomeroy’s Succ., 
tet Ann. 518. See also infra § 
1 

67. Weiser v. Blaese, 34 La. Ann. 
833; Sthele v. Millspaugh, 33 La. Ann. 


194; Kim v. Manwaring, 5 Hill (N. 
Y-) 296. 
68. Vallee v. Hunsberry, 108 La. 


136, 32 S 359; Wegmann v. Weg- 
mann, 52 La. ‘Ann. “1309, 27 S 889; 
Webb v. Keller, 39 La. Ann. bor LS 
423. 


[a] ime for objecting to allow- 
ance.—Objections to the legality of 
the allowance of an appeal should be 
made on the .oceasion of the allow- 
ance. Graves v. Sheldon, 2 D. Chipm. 
(Vt.) 71, 15 AmD 653. 

[b] Louisiana.—(1) In this state 
a motion to dismiss on account of 
informality in the order of appeal, or 
even the want of one, must be made 
within three judicial days after the 
record is filed. Vallee v. Hunsberry, 
108 La. 136, 32 S 359; Webb v. Kel- 
ler, 39 La. Ann. boy id g AXIS. (2) And, 
where no motion is made to dismiss 
an appeal, a suggestion, in the brief 
of appellee, that appeals from two 


If, by reason of 


APPEAL AND ERROR 


And | does not divest 


larly taken.” 
of allowance or 


Thus granting 


judgments should not be allowed by 
the same order, the parties and sub- 
ject matter affected being the same, 
will not be considered. Wegmann v. 


aegeaaot 52"la, Anny 1309, 7271S 
[e] Order jurisdictional—But it 


is held that, where the order grant- 
ing an appeal is a prerequisite to the 
right of the appellate court to exer- 
cise jurisdiction, it cannot be waived. 
Speed v. Fry, 95 Ark. 148, 128 SW 
854 (appeal from probate -to circuit 


court). 

69. U. S.—Evans v. State Bank, 
es WLS. 3307 10 "SCtr 49333 Law ea. 

Fla.—Garrison v. Parsons, 41 Fla. 
1438, 25 S 386. 

Ky.—Louisville v. Wehmhoff, 116 
Ky: "812, 76 (SW 876,525 Kyl 995, 79 
SW 201, 25 KyL 1924. 

La.—Durand v. Landry, 118 La. 
711, 43 S 307; Hymel v. Illinois Cent. 
R. Co., 116 La. 42, 40 S 525; Vallee 
v. Hunsberry, 108 La. 136, 32 S 359; 
Chaffe v. Heyner, 31 La. Ann, 594; 
Cramer v. Brown, 26 La. Ann. 272; 
Bates v. Weathersby, 2 La. Ann. 484; 
Rains v. Kemp, 4 La. 318. 

Md.—Ward v. Hollins, 14 Md. 158. 

Va.—Amis v. Koger, 7 Leigh (34 
Val) 22a, 

Successive appeals or proceedings 
in error see supra § 92 et seq. 

70. Vallee v. Hunsberry, 108 La. 
136, 32 S 359; McWilliams v. Michel, 
e108; Ann. 984, 10 S 11. See supra 

71. Bates v. Weathersby, 2 La. 
Ann, 484. See also-supra § 1349 et 


72. U. S.—Garrison v. Cass Coun- 
ty, 5 Wall. 823, 18 L: ed. 491; Castro 

Wes Sae3 Wall. 46, 18 L. ed. 163; 
The Virginia V. West, 19 How. 182 
15 Le ed: 594; U. S. ve Boisdore, 7 
How. 658, 12 mid, edt 86072 Wi IS vi. 
Haynes, 26 BF. Cas. No. 15, 335, 2 Mc- 
Lean 155. 

Ala.—Handley v. Heflin, 84 Ala. 
600, 4 S 725; Rodgers v. Abercrom- 
bie, 48 Ala. 466; Shulman v. Brantly, 
48 Ala. 193; Willingham v. Harrell, 
34 Ala. 680; Pearson vy. Darrington, 
21 Ala. 169. k 

Conn.—Farnham v. Lewis, 83 Conn. 
134, 75 A 625; Hayden v. Fair Haven, 
ete RinCoy 716) Conn 355" s6e A613 = 
Campbell’s App., 76 Conn. 284, 56 A 
554; In’ re Shelton: St. R. Co., 70 
Conn. 329, 39 A 446; Bristol Sav. 
Bank v. Graham, 67 Conn. 23, 34 A 
706; Pitkin v. New York, ete., R. Co., 


67 Conn. 19, 34 A 704; Shea v. New 
York, etc., R. Co., 66 Conn. 268, 33 A 
918. 


Fla.—Parker v. Evening News Pub. 
Co., 54 Fla. 482, 44 S 718; Griffith v. 
Henderson, 52 Fla. 507, 42 S 705; 
Swain v. London, etc., F. Ins. Co., 49 
Fla. 397, 38 S 3; Spencer v. Travelers’ 
Ins. Co., 39 Fla. 677, 23 S 442; Hlls- 
worth v. Hile, 29 Fla. 256, 10 S 612. 

Ga.—Bé@ll v. Gress Mfg. Co., 127 
Ga. 15, 55 SE 1043. 

Ill.—Owens  v. 104 Til. 
468; Hagar v. Phillips, 292. 

Iowa.—Whitehead - v. 22 

761, 


Iowa 425. 

La.—Welch v. Smith, 118 La. 
483 S 400; Brooks v. Smith, 118 La. 
758, 48 S 399; Davies v. Monroe Wa- 
terworks, etc, Co., 107 La. 145, 31 S 
694; Le Blanc y. Lemaire, 52 La. Ann. 


Crossett, 
13) TM. 
Thorp, 
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an appeal to a court without jurisdiction to hear it 


the trial court of jurisdiction to 


grant an appeal to the proper appellate court.’° 
And, as a rule, a court may grant a second order 
when the first appeal has been dismissed as irregu- 


[§ 1125] 8. Term or Day and Place to Which 
Appeal Must Be Taken or Writ Made Returnable. 
An appeal must be taken or the writ made return- 
able to the term of court or day prescribed by stat-+ 
ute, and a failure to comply with the statute in this 
respect may be ground for dismissal.’* As a rule, a 


1635, 28 S 105; Calloway’s Succ., 49 
La. Ann. 968, 22 S 225; Mutual Loan, 
Etec., Assoc. v. First African Baptist 
Church, 48 La. Ann. 1458, 21 S 243 
Minor v. Budd, 37 La. Ann. 709; 
State v. Jumel, 35 La. Ann. 980; 
Picard veeRPrival, 35) har Anns 3.05 
Laicher v. New Orleans, etc., R. Co., 
28 La. Ann. 320; Dejean v. Stilly, 18 
La. Ann. 565; State v. Judge New 
Orleans Sixth Dist. Ct. 9 La. ‘Ann. 
14; Friend v. Graham, 10 La. 438; 
Nicholls v. Marshall, 10 La. 110; 
Rodney v. Dixon, 8 La. 531; Bridge 
v. Merle, 7 La. 446. 

Me.—Milliken v. Morey, 85 Me. 340, 
27 A 188. 

Mo.—Ott v. Spiker, 144 Mo. A. 345, 


127 SW 945; Deere v. Hucht, 32 Mo. 
aot 153; Ellis v. Wyatt, 10 Mo. A. 


N. H.—tTilton v. aene 35 ING. Ete 
430; Spaulding’s App., 33 N. H. 479. 
N. Sacramento Valley Ib SLOWS 
v. Lee, 15 N. M. 567, 1138 P 834; Cun- 
ningham v Conklin, 7 N. M. 12 7, 84 


N. C.—State v. Deyton, 119 N.C. 
880, 26 SH 159; Gregory v. Hobbs, 92 
N. C. S05 Suiter v. Brittle, 90 N. G: 
LO}: Officers of Ct. v. Bland, 90 N. C. 
6; "Smith v. Lyon, 82 N..C. 2. 

Pa.—Dawson v. Ryan, 4 Watts & 
ped Moodie v. Vandyke, 4 Yeates 

S. C.—Verdier v. Verdier, sau C. 
Eq. 138. 

Tex.—Stephens v. Thayer, 25 Tex. 
339; Chambers vy. Shaw, 16 Tex. 143; 
Roberts v.. Landrum, 3 Tex. 16; Ken- 
dall v. State, (Civ. A.) 51 SW 1102. 

Vt.—Rogers v. Brace, Brayt. 21. | 

Va.—Skipwith v. Clinch, 2 Call (6 
Va.) 536., 

Wash.—Roberts v. Tucker, 1° Wash: 
EP TD 

And see other cases infra this note 
and in following notes. 


thon to writ of error see infra § 
[a] Construction of statutes.—(1) 


For the construction of particular 
statutes as to the return term or day 
see Campbell’s App., 76 Conn, 284,-.56 
A 554; Shea v. New York, etc., R. Co., 
66 Conn. 268, 33 A 918; Parker w: 
Evening News Pub. Co., 54 Fla. 482; 
44 S$ 718 (holding that L. [1907] p 
126 c 5638, amending Gen. St. {1906} 
§ 1698, relating to the procurement 
and effect of writs of error, applies 
also to appeals in equity causes); 
Griffith v. Henderson, 52 Fla. 507, 42 
S 705; Garrison v. Parsons, 41- Fla. 
143, 25 S 336; Welch v. Smith, 118 
La. 761, 43 S 400; Brooks v. Smith, 
118 La, 758, 43 's 399; Posner v. 
Southern Exhaust, etc., Co., 109+ La. 
658, 33 S 641; Davies v. Monroe Wa- 
terworks, etc., Co., 107 La. 145, 31 S 
694; Arcenaux v. Jourdan, 8 La. 310; 
Petit v. Drane, 8 La. 218; Hubbard 
v. Hubbard, 6 Mass. 397; Ott v. Spik- 
er, 144 Mo. A. 345,127 SW 945; Til- 
ton v. Tilton, 35 N. H. 430; Spauld- 
ing’s App., 33 N. H. 479; Sacramento 
Valley Irr. Co. v. Lee, 15°N..M. 567, 
113 P 834; Gregory v. Hobbs, 92 N. 
C. 39; Blum v. Wettermark, 58 Tex. 
125; Stephens v. Thayer, 25 Tex. 
339. (2) Term in session. Capehart 
v. Granite Mills, 97 Ala. 353, 12 S 44; 
Rodgers v. Abercrombie, 48 Ala. 466: 
Fleming v. Fleming, 40 Fla. 154, 23 
S$ 571; Williams vy. Hilton, 25 Fla. 608, 
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failure to state the court and the return term or day 
in the appeal or writ, or in the application therefor, 
when this is required by the statute, or an error in 
stating the same, will render it fatally defective,’* 
unless the defect may be cured by amendment.** 
And when such term or day is required to be stated 
in the order for an appeal, its omission or an error 
in stating the same, if due to the fault of appellant, 
will generally invalidate the order and be ground for 
But when an illegal or improper term 
or day is fixed by the judge on his own motion, and 
not on the suggestion of appellant, the irregularity 
cannot be imputed to fault of appellant, and is not 
ground for dismissal;“® and where an appeal has 
been granted returnable on a nonjudicial day, or 
when court does not sit, or other improper time, 


dismissal.*® 


6 S 452; Kaufman v. Ferst, 55 Ga. 
850; Picard vy. Prival, 35 La. Ann. 
370; Milliken v. Morey, 85 Me. 340, 
27 A 188; Caldwell v. Wilson, 121 N. 
C. 423, 28 SE 863; Kendall v. State, 
(Tex. Civ. A.) 51 SW 1102. (3) First 
term following decision. The Vir- 
inia v. West, 19 How. (U. S.) 182, 
6 L. ed. 594: Us S. w. Boisdore, 7 
How. (U. S.) 658, 12 L. ed. 860; U. S. 
v. Haynes, 26 F. Cas. No. 15,335, 2 Mc- 
Lean 155; Willingham vy. Harrell, 34 
Ala. 680; Owens v. Crossett, 104 Ill. 
468; Whitehead v. Thorp, 22 Iowa 
435s Rodney v. Dixon, 8 La, 5313 
Bridge v. Merle, 7 La. 446; Conand v. 
Cobb, 5 La. 370; Millaudon v. Smith, 
X La. 468; Campbell v. Winbush, 3 
La. 467; Suiter v. Brittle, 90 N. C. 19; 
Dawson v. Ryan, 4 Watts & S. (Pa.) 


403; Verdier v. Verdier, 33 S. C. Eq. 
138; Rogers v. Brace, Brayt. (Vt.) 
rite (4) First term following pro- 


ceedings for review. Garrison v. Cass 
County, 5 Wall. (U. S.) 823, 18 L. ed. 
491; Castro v. U: S., 3 Wall. (U. S.) 
46, 18 L. ed. 1683; Handley v. Heflin, 
&4 Ala. 600, 4 S'725; Shulman vy. 
Brantly, . 193; Williams v. 
Hilton, 25 Fla. 608, 6 S 452; Bridge 
v. Merle, 7 La. 446; Deere v. Hucht, 
32 Mo. A. 153; Cunningham v. Conk- 
lin, 7 N. M. 127, 34 P 48; Officers of 
Ct. v. ‘Bland, 90. N.)}C. 6; Smith ov. 
Lyon, 82 N. C. 2; Chambers v. Shaw, 
16 Tex. 143; Roberts v. Landrum, 3 
Tex. 16; Skipwith v. Clinch, 2 Call (6 
Va.) 536; Roberts v. Tucker, 1 Wash. 
TT. .179.. (6) “Next. term.” “Pearson 
v. Darrington, 21 Ala. 169; Pitkin v. 
New York, etc., R. Co., 67 Conn. 19, 
34 A 704; Shea v. New York, etce., R. 
Co., 66 Conn. 268, 33 A 918; Fellows 
v. Carpenter, Kirby (Conn.) 364; Wil- 
liams v. Hilton, 25 Fla. 608, 6 S 452; 
Wheeler v. Bent, 4 Pick. (Mass.) 
167; Moodie v. Vandyke, 4 Yeates 
(Pa.) 512. 

[b] Repeal of statutes.—Wheel- 
er’s App., 45 Conn. 306; Spencer v. 
Travelers’ Ins. Co., 39 Fla. 677, 23 S 
442: Welch v. Smith, 118 La. 761, 43 
S 400; Brooks v. Smith, 118 La. 758, 
48 S 399; Cunningham v. Conklin, 7 
N. M, 127, 34 P. 43. 

[c] Discretion of trial judge to fix 
day.—(1) In Louisiana, by statute, 
the trial judge has the legal discre- 
tion to fix a different return day from 
that named by law if more time is 
required to prepare the record for 
appeal. Calloway’s Succ., 49 la. 
Ann. 968, 22 S 225; Bartoli v. Hugue- 
nard, 39 La. Ann. 411, 2 S 196, 6S 
$0; Brabazon v. New Orleans, 28 La. 
Ann. 64. See also Williams v. Close, 
14 La. Ann, 737.° (2) But, under: La: 
Code Prac. art 883, it seems that the 
time allowed for the return day 
could not be extended by the court 
from which the appeal was taken, but 
only by the supreme court. Harbour 
v. Brickel, 10 Rob. 419; Hempkin v. 
Averett, 12 La. 482; Ginn v. Clack, 12 
La. 480; Laville v. Rightor, 11 La. 
198; Hart v. Fisk, 10 La. 481. And 
see State v. Judge New Orleans Sixth 
Diste1Ct, eo) 0 uae Anne 14: (3) In 
Bridge v. Merle, 7 La. 446, it was 


APPEAL AND ERROR 


court.*® 


Allowance. An 


missed.*? 


held that the judge a quo could not, 
by a second order, extend the return 
day on the ground that the first day 
fixed was not a judicial day. 

[d] Computation of time.—Hand- 
ley v. Heflin, 84 Ala. 600, 4 S 725; 
Farnham. v. Lewis, 83 Conn. 134, 75 
A 625; Wheeler v. Bent, 4 Pick. 
(Mass.) 167; -Doyle v. Mizner, 41 
Mich, 549, 50 NW _ 392; Taylor v. 
McKnight, 1 Mo. 120; St. Louis v. 
Bambrick, 41 Mo. A. 648; Dawson v. 
Ryan, 4 Watts & S. (Pa.) 403. 

[e] Judicial notice taken in com- 
puting time see Farnham y. Lewis, 
83 Conn. 134, 75 A 625. 

73. Ala.—Rodgers v. Abercrombie, 
48 Ala. 466; Willingham v. Harrell, 
34 Ala. 680. 

Conn.—Farnham v. Lewis, 83 Conn. 
E34, 75: A. 1625; v Hulliev.. “Thoms, 82 
Conn. 386, 73 A 793; Hayden v. Fair- 
haven, etc, R. Co., 76 Conn. 355, 56 
A 6138; In re Shelton St. R. Co., 70 
Conn. 329, 39 A 446. 

Fla.—Robinson Impr. Co. v. Jack- 
son, 55 Fla. 657, 45 S 987; Griffith v. 
Henderson, 52 Fla. 507, 42 S 705; 
Barnett v. Hickson, 48 Fla. 68, 37 S 
210; Ghira v. Foster, 46 Fla. 196, 35 
S 876; Bishop v. Lyons, 43 Fla. 445, 
31 S 850; Grooms v. Wood, 43 Fla. 
50, 29 S 445; Savannah, etc., R. Co. 
v. Justice, 41 Fla. 508, 26 S 704; 
Payne v. Roche, .41 Fla. 478, 27 S 29; 
Garrison v. Parsons, 41 Fla. 1438, 25 
S 336; Fleming v. Fleming, 40 Fla. 
154, 23 S 571; Spencer v. Travelers’ 
Ins. Co., 39 Fla. 677, 23 S 442. 

Me.—Milliken v. Morey, 85 Me. 340, 
27 A 188. 

S. C—vVerdier v. Verdier, 38 S. C. 
Eq. 138. 

Vt.—Rogers v. Brace, Brayt. 21. 

And see other cases in preceding 
note. 

Specification of return day in writ 
of error see infra § 1295. 9 

[a] Not ground for dismissal.— 
But in Alabama it is held that the 
fact that the parties to an action and 
the clerk attempt to make an appeal 
to the supreme court returnable at a 
term other than that fixed by law is 
no ground for dismissing an appeal. 


Capehart v. Granite Mills, 97 Ala. 
3538, 12 S 44. 
[b] Appeal not dismissed where 


no injury has resulted from failure 
to comply with the rule. Love v. 
Busch, 142 Fed. 429, 73 CCA 545. 

74, Hull v. Thoms, 82 Conn. 386, 
TB OAGIOS: 

[a] Amendment denied. — An 
amendment of an appeal making it 
returnable toa term to which it does 
not appear it was ever intended to 
be returned, and to which it cannot 
be returned because the term has ex- 
pired, must be denied. Farnham v. 
Lewis, 83 Conn. 134, 75. A 625; 
Hull v. Thoms, 82 Conn. 386, 73 A 


State v. Scruto, 128 La. 960, 
Le Blanc v. Lemaire, 52 
1635, 28 S 105; Watkins 
Banking Co. v. Louisiana Lumber 
Co., 47 La. Ann. 581, 17 S 143; State 
v. Stephens, 38 La. Ann. 928; State 


Te” he 7 


[$§ 1125-1126 


appellant may have a proper return day fixed, or 
he may treat the order as a nullity, and obtain an- 
other order without withdrawing the first.’7 3 
Place of return. 
the district court of the place where an appeal shall 
be returned does not vitiate the order and authorize 
a dismissal of the appeal, if the record is filed at 
the proper place within the time fixed by the 


An erroneous designation by 


[§ 1126] 9. Compliance of Appeal with Order of 


appeal required to be prayed for 


and allowed by the court must be in conformity to 
the prayer. and order of allowance or it will be dis- 
And it is held, therefore, that an appeal 
will be dismissed where it is prayed for by and 
granted to two or more parties jointly, and is per- 


v. Balize, 38 La. Ann. 542; State v. 
Jumel, 35 La. Ann. 980; Wooton vy. 
Le Blanc, 32 La. Ann. 692; Claffe v, 
Heyner, 31 La. Ann. 594; State v. 
Brown, 29 La. Ann. 861; Laicher vy. 


New Orleans, ete., R. Co., 28 La. Ann. 
320; Citizens’ Bank v. Ruty, 26 La 
Ann. 747; Cramer v. Brown, 26 La. 
Ann. 272; Brou v. Becnel, 20 La. 
Ann. 254; Dejean v. Stilly, 13 La. 
Ann. 565; Trimble v. Brichta, 10 La. 
aa 778; Rains v. Kemp, 4 La. 

[a] Premature return day.—But 


it has been held that an appeal will 
not be dismissed because made re- 
turnable and lodged in the supreme 
court before the return day fixed by 
law, although the appellee need not 
act until then. Ross v. Naff, 130 
La. 590,58 S 348. ‘ 

[b] Waiver.—An agreement by 
the appellee, indorsed on the record, 
that the cause may be postponed to 
the next term for trial does not 
amount to a waiver of his exception 
to the irregularity of the appeal 
in being made returnable at the 
wrong time. Murphy v. Bezout, 7 
La.:14. 

76. Keplinger v. Barrow, 132 La. 
244, 61 S 217; Allen v. Henley, 130 
La. 861, 58 S 688; New Orleans, etc., 
R. Co. v. New Orleans So. R. Co., 124 
La. 471, 50 S 467; Hays v. Mayer, 
117 La. 1067, 42 S 505; Orleans, ete., 
R. Co. v. International Constr. Co., 
113 La. 409, 37 S 10; Salles v. Jacquet, 
106 La. 643, 31 S 153; Hodge v. Mon- 
roe Mercantile Co., 105 La. 668, 30 S 
142; Pearce v. State, 49 La. Ann. 
643, 21 S 7387; Pasteur v. Lewis, 39 

307; State v. Ste- 
«Ann, 928; State wv. 
Balize, 38 La. Ann. 542; State v. Ju- 
mel, 35 La. Ann. 980; State v. Dell- 
wood, 33 La. Ann. 1229; Wooton v. Le 
Blanc, 32 La. Ann. 692; Elder vy. 
New Orleans, 31 La. Ann. 500; Citi- 
zens’ Bank v. Ruty, 26 La. Ann. 747; 
Brou_ v. Becnel, 20 La.-Ann. 254; 
Tiree V3. Brichta,);- 10+ ;la., .Ann: 
[a] Order prepared by appellant: 
—Under the Louisiana statute pro- 
viding that an appeal cannot be dis- 
missed for irregularities in the re- 
turn day or the citation, unless the 
defect is the fault of the appellant, 
it is held that he is not responsible 
for an error in the return day in the 
order signed by the judge, although 
the order was prepared by the appel- 
lant or his counsel.. Allen v. Henley, 
130 La. 861, 58 S 688; Orleans, etc., 
R. Co. v. International Constr. Co., 
113 La. 409, 37 S 10; Salles v. Jac- 
quet, 106 La. 648, 31 S 153. 

77. Chaffe v. Heyner, 31 La. Ann. 
594; Cramer v. Brown, 26 La. Ann. 
272; Rains v. Kemp, 4 La. 318. 

78. Watkins Banking Co. v. Lou- 
isiana Lumber Co., 47 La. Ann. 581, 
VS 43% 

79. Fortune v. Gilbert, 207 Tl, 
235, 69 NE 857; Tedrick v. Wells, 152 
Ill. 214, 38 NE 625; Carson v. Merle, 
4 Ill. 168; Hopper v. Connelly, 179 
Ti Aq iL9: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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fected and prosecuted by only one of them.*° 
the same reason the appeal bond must be made by 
the party praying for and obtaining the appeal.®+ 
[§ 1127] 10. Certificate of Lower Court, Judge, 
When a statute or valid rule of court 
provides that to entitle a party in certain causes to 
appeal the lower court or judge shall make a pre- 
seribed certificate, as, for example, of importance, 
that a question of law is involved which ought to be 


or Officer. 


reviewed, ete., a case within the 


specified is not appealable, and the appellate court 
can acquire no jurisdiction, without the proper certi- 
And a certificate by counsel is sometimes 
Granting the certificate is generally in 
the sound and exclusive discretion of the court.®* 
It cannot be a matter of stipulation between the par- 
ties,®> and it must appear on the record in the ap- 
pellate court that the certificate was duly granted.*® 
When a certificate by the lower court or judge, or of 


ficate.®? 
required.®? 


80. Fortune v. Gilbert, 207 TIIll. 
235, 69 NE 857; Hilison v. Hammond, 
189 Ill.' 470,59 NE. 9665 ‘Town. v. 
Howieson, 175 Ill. 85, 51 NE 712; 
Hileman v. Beale, 115 Ill. 355, 5 NH 
108; Carson v. Merle, 4 Ill. 168; Rago 
vy. Veneziano, 155 Ill. A. 557; Robbin 
v. Illinois College of Commerce, 155 
Til, A. 420; Carter yv: Peo, 122 Til. A; 
77; Bamberger v. Golden, 87 Ill. A. 
156; Bartlett v. Keating, 79 Ill. A. 
642 


[a] Waiver.—It is held, however, 
that where the appellee does not 
move to dismiss the appeal, but files 
briefs which amounts to a joinder in 
error, the court may treat the case as 
pending on a writ of error, and dis- 
regard the irregularity of the at- 
tempted appeal. Carter v. Peo., 122 
Till. A. 77. And see Rago v. Venezi- 
ano, (155 /T1l. A..557. 

81. Tedrick v. Wells, 152 Ill. 214, 
88 NE 625 (where appeal allowed 
“plaintiff,’ who sued for the use of 
others, usees cannot file bond and 
perfect appeal); Carson v. Merle, 4 


s2. U. S.—Colvin v. Jacksonville, 
159) We Si. 456; 015 -SCt 866.7 39 us ed: 
10538. 

Ala.—Elrod v. Smith, 130 Ala. 212, 
30 S 420; Decatur Land Co. v. Cook, 
27 S 559; Thompson y. Campbell, 52 
Ala. 583. 

Ill._— Lindauer v. Pease, 192 Mil. 
456, 61 NE 454; Pick v. New York 
Mut. L: Ins.,Co., 192 Il),..157, 61 NE 
455; Peo. v. Midkiff, 174 Ill. 323, 51 
NE 785; Kirkwood v. Steele, 168 Ill. 
177, 49 NE 193. 

Iowa.—Wood v. Griffith, 141 Iowa 
814, 119 NW 745; Dawley v. Houck, 
53 Iowa 733, 6 NW 70; Hershfield v 
Grinnell First Nat. Bank, 39 Iowa 
699. 

Kan.—Douglass v. Frazier, 64 Kan. 
886, 67 P 1102; Newell v. Daniels, 5 
Kan. A. 505, 47 P 565. 

INE Lay. oun ap Box, )1550cNs Ne 
615, 50 NE 279; Squire v. McDonald, 
138 N.Y: 554, 34 NE 398; Butter- 
field v. Radde, 38 N. Y. Super. 44; 
Churchill v. Mallison, 2 Hilt. 70; 
Clark v. McClaughry, 22 Wend. 
627. ' 

Pa.—In re Misselwitz, 177 Pa. 359, 
85. A 722, : 

Wis.—State v. Kellogg, 97 Wis. 532, 
73 NW 22: Burkhardt v. Elgee, 95 
Wis. 375, 70 NW 296; Independence 
Creamery Co. v. Lockway, 94 Wis. 
148, 68 NW 656. 

[a] The opinion of the court not 
forming part of the record cannot 
supply the place of a certificate. 
Fuller v. Bates, 96 Ill. 132. 

[b] As the basis either of an ap- 
peal or writ of error the certificate 
will serve. MacLaehlan v. McLaugh- 
lin, 126 Ill. 427, 18 NE 544. 

[c] Must be granted by proper 
udge.—Ingraham v. Wheeler, 1 How 

r (N. Y¥.) 65; Thompson yv. Smith, 1 


-" 


t 


APPEAL AND ERROR 
For 


ment.’§ 


class of causes 


statute.%+ 


Den. (N. Y., 638; Anonymous, 7 Hill 
CN. Y.) 170. 

83. Barrow v. Baker, 1 N. C. 17; 
Gallagher v. Kean, 3 Yeates (Pa.) 
321; Fielder v. Adams Express Co., 
69 W. Va. 138, 71 SE 99. 

[a] That a certificate of error an- 
tedates the allowance of a bill of 
exceptions in the transcript is no 
ground for dismissal. Fielder v. 
Adams Express Co., 69 W. Va. 138, 
71 SE 99. 

84. Fuller v. Bates, 96 Ill. 132; 
Fallon v. Johnson Dist. Tp., 51 Iowa 
206, 1 NW 478; Rosenow v. Gardner, 
99 Wis. 358, 74 NW 982. 

[a] A majority of the judges of 
an inferior appellate court must con- 
sider and pass upon a petition for a 
certificate. MacLachlan v. McLaugh- 
lin, 126 Ill. 427, 18 NE 544. 

[b] Should exercise discretion.— 
In making a certificate that a dis- 
putable question of law is involved, 
for the purpose of enabling a party 
to appeal from a judgment of less 
than one hundred dollars, the judge 
acts judicially, and should use some 
degree of discretion, and should not, 
in a merely perfunctory way, sign 
such certificate as of course. Rose- 
neo v. Gardner, 99 Wis. 358, 74 NW 

[c] Abuse of discretion.—And in 
Iowa under Code § 4110, providing 
that no appeal to the supreme court 
shall be taken where the amount in 
controversy is less than one hundred 
dollars, unless the trial judge shall 
certify that the cause is one in 
which an appeal should be allowed, 
it is held that it is an abuse of dis- 
eretion to certify an appeal where 
the questions are not so doubtful as 
to call for adjudication. Wood v. 
Griffith, 141 Iowa 314, 119 NW 745. 

[d] Evidence to enable court to 
make _ certificate.—In Pennsylvania 
where the only issue under a com- 
mission de lunatico inqguirendo is the 
sanity of a person, and the record 
does not show the amount of prop- 
erty incidentally involved, and the 
eourt cannot certify thereto to de- 
termine the appellate jurisdiction in 
such cases, as required by the act of 
June 24, 1895, before taking their 
appeal, appellants should present to 
the court below such evidence as will 


enable it to make the certificate. In 
re Misselwitz, 177 Pa. 359, 85 A 
722. 

85. Fallon v. Johnson Dist. Tp., 
51 Iowa 206, 1 NW 478. 

86. Hershfield v. Grinnell First 
Nat. Bank, 39 Iowa 699. 

87. Elrod v. Smith, 130 Ala. 212, 


80 S 420; Thompson v. Campbell, 52 
Ala. 583; Caldwell v. Baldwin, 43 Ala. 
617. 

88. Thompson v. Campbell, 52 
Ala. 583 (want of certificate amend- 
able under statute). , 

89. U. S.—Colvin v. Jacksonville, 
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a particular officer, that an appeal has been taken 
or allowed is required by statute it is essential, and 
a failure to obtain and file the same is fatal to the 
appeal,’ unless the defect may be cured by amend- 


Time of making and filing. The certificate must 
be made and filed within the time prescribed by the 
statute, and cannot be made and filed nune pro 
tune after such time has expired.®® As the granting 
of a certificate involves judicial action, it is gen- 
erally. held, according to the terms of the particu- 
lar statute, that this can be done only at the time 
judgment is rendered,®° or at the term at which 
the cause is pending, unless otherwise provided by 
Under some statutes the court has juris- 
diction to grant a certificate for the period during 
which an appeal may be taken.°? 

Form and contents. 
ify the particular judgment, order, or decree from 


The certificate should. spee- 


eye S. 456, 15 SCt 866, 39 L. ed. 

Ala.—EHlrod v. Smith, 130 Ala. 212, 
30 S 420. 

Ill. Lindauer v. Pease, °192 I. 
456, 61 NE 454; Kirkwood v. Steele, 
168 Ill. 177, 49 NE 193; Wilson v. 
Scoville, 127 Ill. 393, 20 NE 88; Mag- 
Lachlan v. McLaughlin, 126 Ill. 427, 
18 NE 544. 

Iowa.—Brown v. Grundy County, 7§ 
Iowa 561, 43 NW 529; Hinesley v. 
Mahaska County, 69 Iowa 511, 29 NW 
433; Foye v. Walker, 62 Iowa 251, 17 
NW 494; Babcock vy. Chickasaw 
County, 60 Iowa 752, 14 NW _ 315; 
Hakes vy. Dott, 54 Iowa 17, 6 NW 70. 

N. Y.—Butterfield v. Radde, 38 N. 
Y.. Super. 44; Clark v. McClaughry, 
22 Wend. 627. ; 

_[a]_ Record must show certificate 
signed in time.—Babcock v. Chicka- 
saw County, 60 Iowa 752, 14 NW 315; 
Hakes v. Dott, 54 Iowa 17, 6 NW 70. 

[b] But the certificate will he 
presumed to have been filed in time 
when it appears to have been prop- 
erly signed. Long y. Chicago, etce., 
R. Co., 64 Iowa 541, 21 NW 23. 

_[c] An additional bond and cer- 
tificate of appeal filed after expira- 
tion of the statutory period, although 
in the form of an amendment of the 
original appeal, cannot enlarge the 
scope of the appeal. Elrod v. Smith, 
130 Ala. 212, 30 S 420. 

90. Foye v. Walker, 62 Iowa 251, 
17 NW 494. See also Hershfield v. 
Grinnell, First Nat. Bank, 39 lowa 699. 

[a] Earlier cases, however, had 
said that the certificate must be made 
during the term. Angus y. Shan- 
non, 60 Iowa 311, 14 NW 315; Fallon 
v. Johnson Dist. Tp., 51 Iowa 206, 1 
NW 478; Rose v. Wheeler, 49 Iowa 
52; Independence yv. Purdy, 48 Iowa 
675; Lomax v. Fletcher, 40 Iowa 705; 
Nicely v. Rogers, 39 Iowa 441; Riv- 
ers v. Cole, 38 Iowa 677. 

_ [b] Where a motion to vacate the 
judgment and for a new trial was 
entered a certificate made on the day 
the motion was overruled was held 
to be in time. Hickok vy. Buell, 51 
Iowa 655, 2 NW 512. 

{[c] When signed five hours after 
overruling a motion for a new trial, 
on the same day, it was in time. 
Courtright v.. Singer Mfg. Co., %7% 
Iowa 3817, 42 NW 3807. 

[d] One day after judgment ren- 
dered was too late. Brown v. Grundy 
County, 78 Iowa 561, 43 NW 529. 

{e] A certificate signed nunc pro 
tunc at the next term is not in time. 
Hinesley v. Mahaska County, 69 Iowa 
511, 29 NW 483. 

91. MacLachlan vy. McLaughlin, 126 
Ill. 427, 18 NE 544. And see Calvin 
v. Jacksonville, 158 U. S. 456, 15 SCt 
866, 39 L. ed. 1053. : 

92. Wilson v. Scoville, 127 Ill. 393, 
20 NE 88; MacLachlan v, McLaugh- 
lin, 126 Ill. 427, 18 NE 544; Ellis v. 
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which the appeal is taken, as required by the stat- 
ute;°* and when so required by the statute or rule 
of court it must state that a question of law is in- 
volved which ought to be reviewed or passed upon | lute, 
In some jurisdictions it 
is required to state the specific questions of law in- 
volved or to be reviewed,” and the appellate court 
has no jurisdiction to determine any questions ex- 
cepting those stated in the certificate ;°* but in other 
jurisdictions the particular questions to be reviewed 
Reasons assigned in a cer- 


Von Ach, 14 Ill. A. 194; Butterfield v. | 


by the appellate court.®* 


need not be specified.®” 


Radde, 38 N. Y. Super. 44. 

93. Decatur Land Co. vy. 
(Ala.) 27 $559. 

[a] Two decrees.—(1) Under Ala. 
Civ. Code § 454, providing that a 
certificate of appeal shall specify 
particularly the decree appealed from, 
a certificate of appeal in a cause 
where there are two decrees, from 
either of which an appeal will lie, 
should specify from which decree 
the appeal is taken. Decatur Land 
Col y. Cook! (Ala...) "27 (S559. @) VB ut 
where judgment was rendered in fa- 
vor of one defendant and against the 
other, t6 whom a new trial was 
granted, and the certificate of appeal 
states that the appeal is taken from 
the “judgment rendered against the 
plaintiff,” the appeal will be consid- 
ered as from the judgment in favor 
of the one defendant, and not from 
the order granting a new trial, as 
the statute authorizing appeals from 
such order designates the ruling as a 
decision on the motion, and hence 
the appeal will not be dismissed on 
the ground that it does not specify 
from which of two judgments it is 
taken. Henry v. Couch, 132 Ala. 570, 
31 S 468. 

94. Steele v. Grand Trunk Junc- 
tion R. Co. 125 Tl. 385,417 NE 4333 
Wounes sy, sox, 1155! IN, wYW Giloy 50 “INTa 
279; Squire v. McDonald, 138 N. Y. 
554, 34 NE 398; Bastable v. Syracuse, 
72 N. Y. 64. 

95. Fitch v. Flynn, 58 Iowa 159, 
11 NW 649; Dawley v. Houck, 53 
Iowa 7338, 6 NW 70; Stormer v. Hen- 
zie, 52 Iowa 743, 3 NW 634; Throck- 
morton v. Horton, 52 Iowa 737, 3 NW 
461; Wilson v. lowa County, 52 Iowa 
339, 1 NW 490, 3 NW 156; Barnes v. 
Independent Dist. No. 2, 51 Iowa 700, 
1 NW 618; Minnich v. Chicago, etc., 
R. Co., 51 Iowa 3638, 1 NW 627: Wetz 
v. Austin, 51 Iowa 342, 1 NW 623; 
King v. Derby, 51 Iowa 11, 50 NW 
580; Burkhardt v. Elge, 95 Wis. 375, 
70 NW 296; Leppla v. Reed, 94 Wis. 
307, 68 NW 991; Independence Cream- 
ery Co. v. Lockway, 94 Wis. 148, 68 
NW 656. 

{a] Should not present whole 
case.—Dunn vy. Zoller, 61 Iowa 227, 
16 NW 105; Fitch v. Flynn, 58 Iowa 
159, 11 NW 649. 

[b] hat the question of law is 
involved or essential must be stated. 
Lamb v. Ross, 84 Iowa 578, 51 NW 
48: Beeler v. Garrett, 76 Iowa 231, 40 
NW 724; Beach v. Donovan, 74 Iowa 
543, 38 NW 404; Ball v. Van Riper, 74 
Towa 146, 37 NW 120; Van Sickle v. 
Downs, 72 Iowa 624, 34 NW 449; Eek- 
ert v. Pickel, 59 Iowa 545, 13 NW 708. 

{c] What a question of law and 
not of fact is involved should ap- 
pear.’ " Chilton “v.. Chicago, ‘etc., "R. 
Co., 72 Iowa 689, 34 NW 473; Riddle 
v. Fletcher, 72 Iowa 454, 34 NW 290; 
Hanna v. Collins, 69 Iowa 51, 28 NW 
431; Gillooby v. Chicago, etc., R. Co., 
61 Iowa 53, 15 NW 604; Landers v. 
Boyd, 59 Iowa 758, 12 NW 740; Kier- 
ulff v. Adams, 40 Iowa 31. 

[d] A question of law distinct 
from other questions of law and fact 
must be presented by each question. 
Hawkeye Ins. Co. vy. Erlandson, 84 
Iowa 193, 50 NW 881; Bensley v. Chi- 
cago, etc., R. Co., 79 lowa 266, 44 NW 
544; Centerville vy. Drake, 58 Iowa 
564, 12 NW 594. 
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[e] A recital of the facts upon which 
the questions of law arise should be 
made. McLenon v. Kansas City, etce., 
R. Co., 69 Iowa 320, 28 NW 619. 

[f{] Must be independent of rec- 
ord.—(1) In Iowa under a rule of 
court the question must be so stated 
as not to require the aid of the rec- 
ord. Des Moines Ins. Co. v. Briley, 
79 Iowa 485, 44 NW 715; Beach v. 
Donovan, 74 Iowa 548, 38 NW 404; 
McLenon v. Kansas City, etc., R. Co., 
69 Iowa 320, 28 NW 619; Bennett v. 
Parker, 67 Iowa 451, 25 NW 700; 
Miller v. Haley, 66 Iowa 260, 23 NW 
657 (facts must be accepted as cor- 
rectly stated); Meeker v. Chicago, 
ete., R. Co., 64 Iowa 641, 21 NW 120; 
Bong.) (Chieago, tete.s GR S Conn 64 
Iowa 541, 21 NW 23; White v. Beatty, 
64 Iowa 331, 20 NW 459; Hawkeye 
Ins. Co. v. Lewis, 638 Iowa 514, 19 NW 
311; Bower v. Kavanaugh, 62 Iowa 
757, 17 NW 488; Buchanan County 
Bank “vy. Cedar Rapids, ete., R: Co., 
62 Iowa 494, 17 NW 737; Wheaton v. 
Foster, 58 Iowa 661, 12 NW _ 629; 
Gregg v. White, 55 Iowa 744, 7 NW 
404. (2) But the appellate court may 
look beyond the certificate to see if 
the questions certified are involved 
in and presented by the facts of the 
case, if the certificate is on its face 
sufficient to confer jurisdiction. 
Pickrell v. Hiatt, 81 Iowa 537, 46 NW 
1062; Beach v. Donovan, 74 Iowa 548, 
38 NW 404; McLenon v. Kansas City, 
etc., R. Co., 69 Iowa 320, 28 NW 619; 
Miller v. Buena Vista County, 68 
Iowa 711, 28 NW 31; Swails v. Ciss- 
na, 61 Iowa 693, 17 NW 39; Noble v. 
Chase, 60 Iowa 261, 14 NW 299 (hold- 
ing that it will be presumed that the 
questions do arise, unless it be shown 
affirmatively otherwise); Spiesberger 
v. Thomas, 59 Iowa 606, 13 NW 745. 
(3) In Wisconsin, under lL. (1895) 
e 215 § 1, providing that no appeal 
shall be taken to the supreme court 
when the amount involved, exclusive 
of costs, is less than one hundred 
dollars, unless the judge shall certi- 
fy that the case involves questions of 
law of such doubt as to require a de- 
eision of the same, and that in such 
cases the questions so certified “shall 
be briefly and clearly stated by the 
judge,” etc., the appeal will be dis- 
missed unless the judge’s certificate 
states the ultimate facts on which 
the particular questions of law are 
raised, so that the supreme court 
may determine the same from the 
statement alone, without reference to 
the record. Burkhardt v. Hlgee, 95 
Wis. 375, 70 NW 296; Leppla v. Reed, 
94 Wis. 307, 68 NW 991; Indepenad- 
ence Creamery Co. v. Lockway, 94 
Wis. 148, 68 NW 656. (4) The bill of 
exceptions will not serve the pur- 
pose of the certificate of the trial 
judge which is required to give juris- 
diction of the appeal when the 
amount is not sufficient for that pur- 
pose where it states the evidence 
only, and not the ultimate facts, and 
the case is not certified to involve 
points of doubt and difficulty, or the 
construction of the federal or state 
constitutions. State v. Kellogg, 97 
Wis. 532, 73 NW 22. 

[g] Facts stated must be consis- 
tent with the record.—Cunningham v. 
Chicago, etc., R. Co., 67 Iowa 514, 25 
NW 756. 

96. Jennings v. Bacon, 84 Iowa 
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tificate which are not recognized by statute cannot 
give the appellate court jurisdiction.°® 


Stipulation for Judgment Abso- 


In some jurisdictions statutes give the right 
of appeal from certain judgments or orders of origi- 
nal or intermediate appellate courts, as, for example, 
from an order granting a new trial, only where the 
appellant, in his notice of appeal or otherwise, stipu- 
lates for judgment absolute on affirmance, and in 
such ease the required stipulation is essential to 
jurisdiction of the appeal.®® Omission of the stipu- 


403, 51 NW 15; Campbell vy. Lewis, 83 
Iowa 583, 50 NW 208; Vreeland v. 
Ellsworth, 71 Iowa 347, 32 NW 374; 
Bradenberger v. Rigler, 68 Iowa 300, 
27 NW 247; Ardery v. Chicago, ete, 
R. Co., 65 Iowa 723, 23 NW 141; Cur- 
ran v. Mxcelsior Coal Co., 63 Iowa 94, 
18 NW 698; Thorpe .v. Dickey, 51 
Iowa 676, 2 NW 581. 

97. Steele v. Grand Trunk June- 
tion R.'Co., 125, Ill. 385, 389,17 NE 
483 (holding that the certificate of 
the appellate court that the cause 
decided by it ‘involves questions of 
law of such importance, either on 
account of principal or collateral in- 
terests, as that it should be passed 
upon by the Supreme Court,” is suf- 
ficient to give the latter court juris- 
diction of the cause by appeal, and 
it is not necessary that the certifi- 
cate shall point out the questicns 
considered of sufficient importance to 
be passed upon); Young vy. Fox, 155 
N. Y. 615, 50 NE 279 (holding that, 
on appeal to the court of appeals, un- 
der” Code Civa "Proc. Sirol) “fromers 
unanimous affirmance by the appel- 
late division in an action for a per- 
sonal injury, a certificate of the ap- 
pellate division stating generally 
that in its opinion a question of law 
is involved which ought to be re- 
viewed by the court of appeals is 
sufficient without specifying ques- 
tions for review). . 

98. Lamar Ins. Co. v. Gulick, 96 
Ill. 619. See also Ives v. Hulce, 17 
PTAC Ss. 

99. —=St. ous; sete; Ro Covnve Hux 
101 Ark. 90, 141 SW 492; Grayson v. 
St. Louis, ete., R. Co., 83 Ark. 631, 102 
SW 1111; Osborn v. Le Maire, 82 
Ark. 490, 102) SW 372; Buffalo v. 
Stevenson, 207 N. Y. 258, 100 NE 798 
[dism app 145 App. Div. 117, 129 NYS 
125]; Floyd-Jones v. Schaan, 203 N. 
Y. 568, 96 NE 430; New York Cent., 
ete., R. Co. v. State, 166 N.Y. 286, 59 
NE 905; Mundt v. Glokner, 160 N. Y. 
571, 55 NE 297; In re Valentine, 136 
N. Y. 6238, 32 NE 635; Lane v. Wheel- 
er, 101 N. Y. 17, 3 NE 796; Wilmore 
v. Flack, 96 N. Y. 512; Jones v. Jones, 
81 N. Y. 35; Gordon v. Hartman, 79 
N. Y. 221; Lordi v. People’s Surety 
Co., 143 App. Div. 477, 128 NYS 481; 
Caston v. Brock, 14 S:(C> 104. Gom= 
pare Wilkiams v. Delaware, etc., R. 
Con 12 aN, BYE 62355227 Nine 40 
Meekin v. Brooklyn Heights R. Co., 
51 App. Div. 1, 64 NYS 291 [aff in 
164 N. Y. 145, 58 NE 50, 79 AmSR 
635, 51 LRA 235, 31 NYCivProc 239] 
(holding that, when an appeal is 
taken to the appellate court from an 
order, reviving an action against de- 
fendant in which there is a stipula- 
tion for judgment absolute against 
it in the event of affirmance, de- 
fendant can appeal to the court of 
appeals on a question of law in- 
volved). 

[a] Power to dispense with stipu- 
lation.—In New York, under Const. 
(1895) art € § 9, authorizing appeals . 
as of right to the court of appeals 
from the appellate division ‘only 
from judgments or orders entered 
upon decisions of the appellate divi- 
sion of the supreme court, finally de- 
termining actions or special proceed- 
ings, and from orders granting new 
trials on exceptions, where the ap- 
pellants stipulate that upon affirm- 
ance judgment absolute shall be ren- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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lation cannot be supplied after expiration of the 
time limited by statute for taking an appeal.t 

[§ 1129] 12. Effect of Refusal.” 
dictions the refusal to grant an application for a 
writ of error is in effect an affirmance of the judg- 


ment of the court below.? 
[§ 1130] 


dered against them,” and also pro- 
viding that the appellate division 
“may, however, allow an appeal upon 
any question of law which, in its 
opinion, ought to be reviewed by the 
court of appeals,’ the latter provi- 
sion does not include appeals from 
orders granting new trials, unless 
such stipulation is made, and in such 
case the appellate division has no 
power to dispense with the stipula- 
tion. Therefore, where defendant re- 
ceives permission from the appellate 
division to appeal to the court of ap- 
- peals in such a case, so as to avoid 
signing the required stipulation, the 
court of appeals acquires no jurisdic- 
tion. New York Cent., etc., R. Co. v. 
Stave, SUC GleN; Ya = 23865) 59) INES 9055 
Mundt v. Glokner, 160 N. Y. 571, 55 
NE 297. 

[b] When provision is inapplic- 
able.—(1) But under the former pro- 
vision of the New York code of pro- 
cedure (Code Proc. § 11 subd 2) that 
an appeal from an order granting a 
new trial should not be effectual un- 
less notice of appeal should contain 
.appellant’s assent to judgment abso- 
lute in case of affirmance, it was held 
that the statute did not apply to an 
action by the people to oust defend- 
ant from office and establish the 
right of the relator thereto, because, 
as the public was interested, the ap- 
pellant could not, by stipulation, give 
to another, who had no verdict in his 
favor, a right to the office. Peo. v. 
Sihacher,, 55, IN. oY. 25, “4 Amin» Bil2% 
(2) And where an appeal is taken, 
not from the order granting a new 
trial, but from that part of it only 
improperly directing canceling of no- 
tice of the pendency of the action, 
appellant need not give the stipula- 
tion required by Code Civ. Proc. § 
191 subd 1, that, in case of appeal 
from an order granting a new trial, 
if the order is affirmed, judgment ab- 
solute shall be rendered against him. 
Beman v. Todd, 124 N. Y. 114, 26 NH 
326. (8) And in Arkansas Kirby Dig. 
§ 1188, requiring appellant to consent 
in the notice of appeal from an order 
granting a new trial that judgment 
be made absolute if the order is af- 
firmed, does not apply to an appeal 
from an order vacating a judgment 
rendered at.a former term. Ayers v. 
Anderson-Tully Co., 89 Ark. 160, 116 
Sw 199. (4) Nor does such statute 
apply to proceedings by petition for 
a new trial under Kirby Dig. Ark. 
8§ 4431, 6620. Cooner v. Vaughan, 
107 Ark, 498, 155 SW 912. 

[ec] Consent or acquiescence by 
the appellant jin the exercise of ju- 
risdiction by the appellate court can- 
not dispense with the necessity for 
the required stipulation. Wilmore v. 
Flack, 96 N. Y: 512. 

_[d] Insufficient stipulation.—Un- 
der Kirby Dig. § 1188 subd 2, pro- 
viding that no appeal from an order 
granting a new trial shall be effect- 
ual unless the notice of appeal con- 
tains appellant’s assent to judgment 
absolute in case of affirmance, a 
statement that on the granting of a 


13. Proof of Allowance and Record. 
In some jurisdictions the allowance of an appeal 
may be shown otherwise than by a formal order of 
allowance on the record.* But in other jurisdictions, 
as the granting of an order of appeal is a jurisdic- 
tional fact, the appearance in the record of such 
an order is an indispensable condition for the main- 
tenance of the appeal,° and the consent of parties 
cannot waive its omission in the record.® 

[§ 1131] 14. Mandamus to Compel Allowance. 
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grant an appeal 
In some juris- 


pane dayy Ae 


Upon the refusal of an inferior court or officer to 


to a party entitled thereto, the ap- 


pellate court will issue a writ of mandamus direct- 
ing the allowance of the appeal.’ 
will not issue when the party has another adequate 


But mandamus. 


remedy,® nor will it lie to control the diseretion of 


[§ 1132] 15. 


mandamus,” or 


new trial as to one of the alleged 
causes of action plaintiff declined to 
take a new trial but elected to stand 
on a cross appeal is not a compliance 
with the statutory requirement, and 
the cross appeal must be dismissed. 
St. Louis, ete., R. Co. v. Hip, 101 Ark. 
90, 141 SW 492. 

1. Osborn v. Le 82 Ark. 
490, 101 SW 372. 

2. Successive applications see su- 
pra § 1090 note 13 [a]. 

3. Brackenridge v. Cobb, 85 Tex. 
448, 21 SW 1034. And see Burrell v. 
Adams, (Tex.) 135 SW 1156. 

Effect of dismissal as an affirm- 
ance see infra XIV in 4 C. J. 

[a] In Nebraska the dismissal of 
a petition in error without an exam- 
ination of the merits of the assign- 
ments operates as an affirmance of 
the judgment sought to be reviewed. 
Bell v. Walker, 54 Nebr. 222, 74 NW 
617; Dunterman v. Storey, 40 Nebr. 
447, 58 NW 949. 

4. Brandies v. Cochrane, 105 U.S. 
262, 26 L. ed. 989; Washington, etc., 
R. Co. v. Bradley, 7 Wall. (UW. S.) 575, 
19 L. ed. 274; Hudgins v. Kemp, 18 
How. (U. S.) 530, 15 L. ed. 514; Cham- 
berlain Transp. Co. v. South Pier Coal 
Con i 26rMeds M65, 61 eC CAE109 GUE, (S: 
Via. Elayres;, -26 7E: Casiy No: 95,335, 22 
Mclean 155; Williams v. Kirby, 169 
Mo. 622, 70 SW 140 (an appeal to 
circuit court from justice or county 
court); Steamboat Zephyr v. Brown, 
2 Wash. T. 44, .3 P 186. And see 
supra § 1115. 

5. Bonner v. Gorman, 71 Ark. 480, 
77 SW 602; Phillips v. Her Creditors, 
85 La. Ann. 935; Newman v. Biggs, 
78 Mo. 675; Sellars v. Sellars, 101 
Tenn. 606, 49 SW 735 (holding that, 
where, in a suit in the chancery 
court, an appeal at a certain stage of 
the proceedings was allowable, in the 
discretion of the chancellor, and the 
entry of appeal failed to show that it 
was granted, the appeal was properly 
dism«ssed as premature, although the 
anneal bond recited such grant); 
O’Riley v. Zollicoffer, 4 Yerg. (Tenn.) 
298; Cowan v. Hatcher, (Tenn. Ch. 
A.) 48 SW 328. And see sunra § 1115. 

[a] Absence of the order should 
be noticed by the appellate court of 
its own motion. Gagneaux v. De- 
sonier, 104 La. 648, 29 S 282. 

6. Gibson v. Selby. 2 La. Ann. 628; 
Cowan v. Hatcher, (Tenn. Ch. A.) 48 


SW 328. 

7, U. S—Ex p. South, etc., R. Co., 
95° U.18221,.24 i, ede 355; Hx p. Jor= 
dan, 94 U. S. 248, 24 lu. ed. 123; Ex 
p. Zellner, 9 Wall. 244, 19 L. ed. 665. 

Ala.—Ware v. McDonald, -62 Ala. 
81. 

Ariz.—Bolen vy. Pima County Super. 
CRIA SAri zg Silla t23 P2305. 

Ark. — Pettigrew v. Washington 
Countey.n 4s seAmie S335 MeCreamy- sve 
Rogers, 35 Ark. 298; Beebe v. Lock- 
ert, 6 Ark. 422. And see Bonner y. 
Gorman, 71 Ark. 480, 77 SW 602. 

Conn.—Williams v. Cleaveland, 76 
Conn. 426, 56 A 850. 

Tll.—Peo. v. Prendergast, 117 Ill. 
588, 6 NE 695. 
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ance or Refusal. 
taken from an order refusing an appeal, but the 
legality of the action of the court should be ‘tested 
by the appellate tribunal by means of a writ of 


the lower court,® to compel the granting of an ap- 
peal in a case which, on the face of the papers, is 
unappealable,?° or to compel a judge to rescind an 
order granting an appeal." 


Appeal or Error from or to Allow- 
As a rule an appeal cannot be 


in some jurisdictions a writ of er- 


Ky.—Schmidt v. Mitchell, 95 Ky. 
342, 25 SW 278, 15 Kyl 768; Kelly 
v. Toney, 95 Ky. 338, 25 SW 264, 15 
KyL 718; Louisville Industrial Re- 
form School v. Louisville, 88 Ky. 584, 
11 SW 603, 11 KyL 6038. 

La.—Communy, v. O’Sullivan, 126 
La. 1061, 53 S 313; State v. King, 109 
La. 161, 33 S 121; State v. Sommér- 
ville, 104 La. 74, "28 S 977; State v. 
Houston, 36 La. Ann. 310: State v. 
Currie, 35 La. Ann. 887; State v. Judge 
Sah Dist. Ctaye a: Ann. 850; State 

Iberville Parish Judge, 29 La. Ann. 
309: State v. Judge St. Charles Par- 
ish Ct, 28° La.y Anne 90088 Statesnve 
Judge Orleans Parish Second Dist. 
Ct., 24 La. Ann. 596; State v. Judge 
New Orleans Highth Dist. Ct., 23 La. 
Ann. 768; State vy. Judge New Or- 
leans Fifth Dist. Ct., 18 La. Ann, 628; 
State v. Judge New Orleans Third 
DistmCt., nis La.~Anns 86s) ithe aves 
Consolidated Assoc. Comrs,, 2 La. 
Ann. 731; State v. Judge First Dist. 
Ct., 12 Rob. 320; State v. West Baton 
Rouge Probate Judge, 12 Rob. 315; 
Gravier v. Caraby, 8 La. 202. Com- 
pare Saint v. Martel, 123 La. 815, 49 
S 582. 

Mich.—Graham v. Wayne Cir. 
Judge, 143 Mich. 360, 106 NW 1109. 

Mo.—State v. Lewis, 71 Mo. 170; 
Hall v. Audrain County, 27 Mo. 329: 
Patton v. Williams, 74 Mo. A. 451... 

N. M.—Atchison, ete., R. Co. v. Cit- 
izens’ Tract., ete., Co., 16 N. M: 163, 
113: B83); Albricht v.. Derr, 13) Neve 
64, 79 P 719, 11 AnnCas 1165; Gutier- 
rez v. Terr., 13 N. M. 30, 79 P 299 
[app dism 202 U.S. 614, 26 SCt 766, 
50 L. ed. 1171]. 

Philippine. — Ortiz Vv. Trent, 13 Phil- 
ippine 130. 
Seat .—King v. Hampton, 3 Hayw. 

a.—Ex p. Morris, 11 Gratt. (52 
vay 292. 


Ont.—In re Allan, 10 Ont. 110; Mat- 
terof McKenzie 315 UC, Qn Bie te 
Compare Reg. v. Grainger, 46 U. CG 

B, 382 (rehearing of appeal not 
compelled). 

See also Mandamus [26 Cye 215]. 

[a] Simple order to clerk.—Under 
N. C. Code (1883) §§ 252, 2538, upon 
the refusal of the clerk to prepare a 
statement of the case, as required by 
Clark Code Civ. Proc. (1900) § 254, 
on appeal from his decision to the 
superior court, the court in term, or 
a judge at chambers, may direct him 
to do so by a simple order. Farmers 
Nat. Bank v. Burns, 107 N. C. 465, 12 
SE 252. 

8. Byrne v. Harbison, 1 Mo. 225; 
Sabine v. Rounds, 50 Vt. 74; Reg. v. 
Clarke, 44 U. C. Q. B. 385 


9. McCreary v. Rogers, 35 Ark. 
cee See Mandamus [26 Cye 188 et 
seq]. 

10. State v. Burthe, 39 La. Ann. 
SAE eS Gos 

11. State v. Judge Fourth Dist. 
Ct., 14 La. Ann. 60. 

12. Williams v. Cleaveland,' 76 
Conn. 426, 56 A 850; Atchison, etc., 


R. Cov, Citizens”, Tract., 
INGE OS eid camels 


ete, Co.,. 16 
Albright v. 
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ror will lie.?% 


therein, and then to appeal.'* 
[§ 1133] 


provision therefor.*® 


err, ML oeINe Mao 4s 79 Plo, tel Amn 
Cas 1165; Gutierrez v. Terr., 13 N. 
M. 30, 79 P 299 [app dism 202 U. S. 
614, 26 SCt 766, 50 L. ed. 1171]. And 
see Robertson v. Southerland, 22 App. 


(D. C.) 595; Salles v. Butler, 27 N. Y. 
638; Pagé v. Génois, 36 Que. Super. 
207. See also supra § 362. But see 


Mullen v. Mullen, 1 Wash. T. 192. 
andamus see supra § 1131. 
see generally supra § 79. 

Appeals from orders of interme- 
diate courts see supra § 421. 

13. Boyd v. Knox, (Tenn. Ch. A.) 
53 SW 972. Contra Atchison, etc., R. 
Cor tv) Citizens’. Rracts sete, Cow 16 
NTMI 63; Also Pinsise) Albright: 
Terris: NVM... 645979 PV79, 11 Ann 
Cas 1165; Gutierrez v. Terr., 13 N. 
M: 30, 79 P 299 [app dism 202 U.S. 
614, 26 SCt 766, 50 L. ed. 1171]. 

14. Com. v. Reiser, 147 Pa. 342, 23 
A 454; Yost v. Davison, 5 Pa. Super. 
469; Henderson v. Wyatt, 8 S. C. 112. 

Appeal from orders of intermediate 
courts see supra § 421. 

15. On appeal under the Pennsyl- 
vania Arbitration Law see References 
[34 Cye 888]. 

16. UW. S.—Jennings v. 
148 .Pedii337) V8: CCAR 329: 

Colo.—-Peo. v. Quinn, 12 Colo. 473, 
21 P 488. 

Fla.—Williams v. Hilton, 25 Fla. 
608, 6 S 452. 

Ga. —Lumpkin 'v. Louisville, ete., R. 
Cost 136 iGaivi35> T0CSH) 1101. 

Md.—Stinson v. Ellicott City, etc., 
Co.) 109) Ma Olli il vAn 527. 

N. Y.—Cooley v. Pennsylvania R. 
Co., 10. Misc. 239, 81 NYS 692 (on ap- 
peal from municipal court of city of 
New York under the Municival Court 
Act of 1902); Weehawken Wharf Co. 
v. Knickerbocker Coal Co., 25 Misc. 
309, 54 NYS 566; Alien v. Becket, 85 
NYS 192. 

[a] Rule of court.—In the absence 
of statutory authority, it has been 
decided that a court cannot by a rule 
require parties appealing from its 
judgments to pay all accrued costs 
prior to the perfecting of their ap- 


And 


Johnson, 


peals. Peo. v. Quinn, 12 Colo. 4738, 
21 P 488. See supra § 1081. 

17. Fla.—Wheeler, etc., Mfg. Co. 
Vv. Johns, 37 Fla. 262; 20.S 236 (as 


to payment of all accrued costs). 
Compare Florida Orange Hedge Fence 
Co. v. Branham, 27 Fla. 526, 8 S 841; 
McIver v. Marshall, 24 Fla. 42, 4 S 


563. 

Ga.—Perkins v. Rowland, 69 Ga. 
661. See also Brewer v. Brewer, 6 
Ga. 587; Nisbet v. Lawson, 1 Ga. 275; 
Doe v. Peeples, 1 Ga. 1 (to the effect 
that plaintiff in error should pay all 
costs accrued, but that a failure to 
do so will not deprive the appellate 
court of jurisdiction to hear the 
cause). 

Ky.—Gore vy. Pettit, 2 B. Mon. 25 
(as to payment of jury fee). 
*Mo.—Hardison v. Steamboat Cum- 
berland Valley, 13 Mo. 226 (as to 
payment of jury fee). 

N. Y.—Weehawken Wharf Co. vy. 
Knickerbocker Coal Co., 25 Misc. 309, 
54 NYS 566; Schwartz v. Schendel, 23 
Mise. 473, "51 NYS 895; Szerlip v: 
Bair, 20 Misc. 588, 46 NYS 461 (con- 


Nor, as a rule, will an appeal or writ 
of error lie from a judgment or order allowing an 
appeal, the remedy being to move for dismissal of 
the appeal, or, in case of an appeal allowed from an 
intermediate court, to wait until final judgment 


D. Payment of Costs and Feest*—l. 
Costs in Lower Court. A party cannot be required 
to pay the acerued costs at the time of taking and 
perfecting an appeal, in the absence of statutory 
But in some jurisdictions the 
statutes require such payment as a condition prece- 
dent to the right of appeal, and in such case pay- 
ment is essential,'7? unless there is sufficient excuse 
for nonpayment,!® or unless payment thereof is 
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waived by the other party or by the officer entitled 
thereto, as the case may be.”” 

Alteration of record. When the record shows the 
actual payment of all the costs, a subsequent alter- 
ation of the record without notice to the appellant 


cannot affect his right.?° 


peal. 


struing L. [1896] ec 748; Code Civ. 
Proc. § 3047); Loescher v. Nord- 
meyer, 3 AbbPr 244, 13 HowPr 146. 

Pa.—Peterson v. Pennsylvania Re 
Co., 195 Pa. 494, 46 A 112; Carr v. 
McGovern, 66 Pa. 457; Williams Vv. 
Hazlep, 14 Pa. 157. As to payment 
of costs on appeal under the Penn- 
sylvania Arbitration Law see Refer- 
ences [34 Cyc 888]. 

[a] Construction of statutes.—(1) 
A statute which requires payment of 
the costs on taking an appeal can 
apply only to costs awarded on a mo- 
tion and included in the order ap- 
pealed from, and cannot apply to the 
payment of ‘the costs which had been 
theretofore awarded in the action, the 
payment of which formed part of the 
conditions upon which the relief 
sought for was granted. Schwartz 
v. Schendel, 23 Misc. 473, 51 NYS 
395. But see Szerlip v. Bair, 20 Misc. 
588, 46 NYS 461. (2) Under Code 
Civ. Proc. § 779, which provides that, 
where costs of a motion are awarded, 
“all proceedings on the part of the 
party required to pay the same, ex- 
cept to review or vacate the order, 
are stayed,” etc., it is unnecessary to 
pay the costs imposed by an order 
appealed from, as a prereauisite to 
taking appeals therefrom. Weehawk- 
en Wharf Co. v. Knickerbocker Coal 
Co., 25 Misc. 309, 54 NYS 566; Allen 
v. Becket, 85 NYS 192. (3) In Florida 
it is not necessary in chancery ap- 
peals, as it is in appeals in actions 
at law, that plaintiff, if appellant. 
should pay the costs already accrued 
and give bond for future costs. Jack- 
son v. Haisly, 27 Fla. 205, 9 S 648; 
Williams v. Hilton, 25 Fla. 608, 6 S 
4523) Smith” v. "Curtis, 19° Fla: 786. 
(4) In Georgia the failure to pay 
costs and give bond, or to file a 
proper pauper affidavit in lieu thereof 
in excepting to the judgment of the 
court below, will not deprive the ap- 
pellate court of jurisdiction. It is 
only where it is desired that the bill 
of exceptions shall operate as a su- 
pnersedeas that costs must be paid and 
bond given or pauper affidavit filed. 
Cummings v. Clegg, 82 Ga. 763, 9 SE 
1042; Perkins v. Rowland, 69 Ga. 661: 
Bennett v. Ralf, 4 Ga. A. 484, 61 SE 
887. (5) And where a case is prose- 
cuted in the name of plaintiff to en- 
force the lien of her attorneys for 
their fees, and is dismissed on de- 
murrer, and a bill of exceptions is 
sued out in the name of plaintiff, and 
a pauper affidavit made by plaintiff, 
the writ of error will not be dis- 
missed, upon the ground that the 
eosts of court have not been paid, 
or that no pauper’s affidavit has been 
filed by the real parties at interest. 
Lumpkin v. Louisville, ete, R. Co., 
136 Ga. 135, 70 SE 1101. 

18. Lyner v. Jackson, 20 Ga. 773. 

{a] Failure to pay costs excused 
by circumstances.—Lyner v. Jackson, 
20 Ga. 773 (where the clerk misled 
the appellant). See also Short v. 
Cohen, 11 Ga. 39 (where the clerk de- 
layed making out the bill of costs). 

19. Lyner v. Jackson, 20 Ga. 773; 
Crawford v. Cate, 20 Ga. 69; 
v. Cohen, 11 Ga. 39 


Short 
(holding that 


[§ 1134] 2. Fees on Taking and Perfecting Ap- 
It is often required by statute or rule of 
court, and even in the absence of such statute or 
rule, that the fees of the clerk or other officers for 
making out, certifying, and transmitting the tran- 
seript, or other service in the preparation of the 
case for the appellate court shall. be prepaid or se- 
cured, and in such case prepayment or security is 
necessary, unless payment is expressly or im- 


clerk may waive payment of costs 
by receiving an appeal without de- 
manding the costs or tendering a 
cost bill); Baldwin v. Escanaba 
Liquor Dealers’ Assoc., 162 Mich. 703, 
ia NW 784; Allen v. Becket, 85 NYS 

20. Fisher v. Pennsylvania R. Co., 
126 Pa. 293, 17 A 607; Rice v. Con- 
stein, 89 Pa. 477. See Short v. Cohen, 
tie Ga.e3s9, 

21. Cal.—Richards v. San Fran- 
cisco Super. Ct., 145 Cal. 38, 78 P 244, 

Colo.—Rachofsky v. Benson, 17 
Colo. A. 305, 77 P 862. 

Ida.—-Potter v. Talkington, 5 Ida. 
317, 49 P 14 (stating rule in this 
state prior to the act of March 12, 
1897). 

Ae .—Falkenburgh vy. Jones, 5 Ind. 

Iowa.—Varnum v.' Winslow, 106 
Iowa 287, 76 NW 708; Peterson vy. 
Hays, 85 Iowa 14, 51 NW 1143; 
Loomis v. McKenzie, 57 Iowa 77, g 
NW 779, 10 NW 298; Fairburn v. 
Goldsmith, 56 Iowa 347, 9 NW 300. 

La.—State v. Wells, 111 La. 463, 35 
S 641; State v. Robertson, 28 La. Ann. 
580; State v. Rousseau, 28 La. Ann. 
579 (construing acts [1872] No. 24- 

2). Prior to the enactment of this 
statute, decisions upon this question 
were not harmonious. See State v. 
Sixth Dist. Ct. Clerk, 23 La. Ann. 762; 
State v. Second Dist. Ct. Clerk, 22 
La. Ann. 585; State v. Seventh Dist. 
Ct. Clerk, 22’ La. Ann. 563; State v. 


Phelps, 6 Rob. 308. Compare Dewez 
ee Glens RivCo.; t1135, ia AS82239 
Md.—Parsons v. Padgett, 65 Md. 
356, 4 A 410. o 
Mich.—Boardman v. Taylor, 16 
Mich. 62. 


N. Y.—Chambers v. Appleton, 47 
N. Y. Super. 524; Gardner v. Brown, 5 
HowPr 351; ‘Aldrich v. Ketchum, 12 
NYLegObs 319; Phillips v. Hogan, 142 
App. Div. 205, 126 NYS 1088. Com- 
pare King v. Norton, 36 Misc. 53, 72 
NYS 591 [aff 73 App. Div. 619 mem, 
76 NYS 1018 mem]; Rising v. Se- 
bring, 104 NYS 486 (where costs pay- 
able at the time of serving notice of 
appeal from Corning city court were 
piece opto 

C.—Brown v. House, 119 N. Cc. 
622, 26 SE 160; Bailey v. ‘Brown, 105 
N. C. 127, 10 SE 1054; West v. Rey- 
nolds, 94 N. C. 333; Andrews v. Whis- 
nant, 83 N. C. 446. 

Compare Palin v. Probert, 137 Wis. 
40, 118 NW 173 (where the effect of 
nonpayment of municipal court fees 
and state tax upon appeal from a 
judgment of the municipal court for 
the eastern district of Waukesha 
county in unlawful retainer proceed- 
ings was considered). 

[a] Declaratory of common-law 
principle-—Andrews v. Whisnant, 83 
N.C. 446. 

{b] Transcribing stenographic re- 
porter’s notes.—Richards v. San 
Francisco Super. Ct., 145 Cal. 38, 78 
P 244. 

{c] In Maryland (1) it is required 
by a rule of court that appellant shall 
pay, or secure to be paid to the clerk, 
the costs of printing the transcript 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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pliedly waived.?? 


In some jurisdictions, however, 
the clerk must perform these duties without prepay- 
ment or security ;°*-and, in the absence of statutory 
provision to the contrary, the clerk has no right to 
withhold the transcript on a writ of error until his 
fees for making it out are paid or secured.?4 
cause has not been removed from the jurisdiction of 
the lower court until the fees are paid or secured 


/ 
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A 


under a statute making such payment or security a 


of the record within ten days after 
notice from the clerk of the amount 
thereof. Super Ct. Rule No. 34. (2) 
And the clerk is under no obligation 
to furnish the record until it is paid 
for, nor is it his duty to look up the 
appellant and demand payment there- 
for. Wilmer v. Baltimore, 116 Md. 
338, 81 A 685; Maryland, ete., R. Co. 
v. Hammond, 110 Md. 124, 72 A 659; 
Steiner vy. Harding, 88 Md. 343, 49 A 
799; Parsons v. Padgett, 65 Md. 356, 
4 A 410. (3) But if the transcript 
is made and forwarded, failure of the 
appellant to comply with the rule by 
paying or securing payment therefor 
is not ground for dismissal, as the 
rule does not prescribe such penalty. 
German Union F. Ins. Co. v. Cohen, 
aA Mids 130}. °78) Aly ott: Sacobsi Vv. 
Disharoon,. 113°) Md. 92, 77 Av 258) 
Havre de Grace v. Fletcher, 112 Md. 
562, 77 A 114. 

[d] Time of payment.—In Iowa it 
has been held that payment of the 
fees of the clerk of the court for a 
transcript need not be made within 
the time allowed for perfecting the 
appeal or service of notice of appeal. 
Slone v. Berlin, 88 Iowa 205, 55 NW 
341; Bruner v. Wade, 85 Iowa 666, 52 
NW 558; Fairburn v. Goldsmith, 56 
Iowa 347, 9 NW 300. 

{e] Payment before service ren- 
dered.—(1) But, while officers are en- 
titled to their fees when they have 
rendered the service, they are not en- 
titled to demand the fees until the 
service required of them by the stat- 
ute has been rendered, unless it is so 
provided by statute. Coats v. State, 
133 Ind. 36, 32 NE 7387. ° (2) Where 
a statute relating to particular pro- 
ceedings provides that ‘‘no officer... 
shall be entitled to demand his fees 
for services or attendance in ad- 
vance,” the clerk cannot demand his 
fees for transcript in advance. 
Searles v. Lux, 86 Iowa 61, 64, 52 
NW. 327. 

[f] Mandamus cannot be issued to 
the clerk to compel delivery of tran- 
script without payment of costs. 
State v. Robertson, 28 La. Ann. 580. 

[g] Appeals in several suits.— 
Under Ct. App. Rule No. 30 (64 P 
xv), requiring payment by appellant 
to the clerk, on the filing of each 
suit, of twenty-five dollars, to be in 
full of clerical costs, plaintiffs, on 
adverse judgment being rendered 
against them in each of three suits, 
cannot have the transcripts in the 
three appeals bound together and 
lodged as one transcript, and the 
three appeals docketed as one appeal, 
paying the clerk’s fees for only a 
single cause. Rachofsky v. Benson, 
M7 FOOO. An coUD, mL Gy ES Ole 

[h] Rule to pay costs.—In Illi- 
nois failure to comply with an order 
which is in effect a rule on appellant 
to pay the costs of the transcript 
and appeal warrants a dismissal of 
the appeal. Gould v. Watson, 80 Ill. 
A. 242 


[i] Fees voluntarily paid by clerk. 
—Where a district clerk himself pays 
a sheriff his costs for serving cita- 
tion of appeal, he has no right to re- 
fuse delivery of the transcript of ap- 
peal to appellant until he has been 
reimbursed. State v. Wells, 111 La. 
468, 35 S 641. 

[j] "Where an appeal bond has 
been given, the sheriff must serve ci- 
tations on appeal without prepayment 
of his fees therefor. State v. Wells, 
111 La. 463, 35 S 641. 


[k] Effect of supersedeas’ pond.— 
If appellant has given a supersedeas 
bond in conformity te Rule No. 13 
of the United States circuit court of 
appeals, the clerk of the lower court 
is not authorized by law to require 
him to pay the costs which have ac- 
crued to him and the marshal prior 
to the appeal as a condition to his 
transmission of the record to the ap- 
pellate court. Jennings v. Johnson, 
148 Fed. 337, 78 CCA 329. 

[1] Effect of leave to appeal in 
forma pauperis.—(1) In North Caro- 
lina it is held, under Clark Code Civ. 
Proc. (1900) § 551, that leave to ap- 
peal in forma pauperis, except in 
criminal cases, does not relieve appel- 
lant from paying costs of transcript. 
State v. Deyton, 119 N. C. 880, 26 SE 
159; Sanders vy. Thompson, 114 N. C. 
282, 19 SE 225; State v. Nash, 109 N 
C. 822, 13 SE 733; Bailey v. Brown, 
105 N. C. 127, 10 SE 1054; Martin v. 
Chasteen, 75 N. C. 96. (2) In Mis- 
souri, where a party is allowed to 
prosecute appeal as a poor person, 
the court stenographer is required to 
furnish transcript without payment 
of fees. State v. Hitchcock, 171 Mo. 
A. 109,153 SW 546. (3) In the federal 
courts, the act of July 20, 1892 (27 U. 
S. St. at L. 252), allowing any citizen 
in the United States to prosecute “any 
suit or action’ without prepaying 
fees or costs, etc., upon filing an affi- 
davit of poverty, includes fees and 
costs on writs of error and appeals. 
Columb v. Webster Mfg. Co., 76 Fed. 
198. (4) The payment of the ordi- 
nary costs of proceedings in error in 
the federal circuit court of appeals 
cannot be dispensed with on a show- 
ing merely that plaintiff in error who 
is suing in a representative capacity 
has no funds in such capacity, but it 
must also appear that the benefi- 
ciaries in whose interest the suit is 
maintained are unable to pay the re- 
quired costs. Clay v. Southern R. 
Co, 905 Red’ 4725 33 CCA: 616; 

[m] Remedy on clerk’s refusal.— 
In Louisiana, upon a contest as to 
the correctness of a bill of costs, 
should the clerk refuse to deliver the 
record, the appellant may apply to 
the lower or appellate court for a 
mandamus, if the clerk failed to 
nake out a bill and have it approved 
by the court in anticipation of an ap- 
peal and demand for transcript. State 
v. Wells, 111 La. 463, 35 S 641. 

22. Varnum vy. Winslow, 106 Iowa 
287, 76 NW 708 (holding that, when 
the clerk accepts service of a notice 
of appeal ‘containing an’ admission 
that the costs of the transcript have 
been paid or secured, he waives hid 
right to prepayment or security); 
Harrison v. Palo Alto County, 104 
Iowa 383, 73 NW 872 (holding that 
an appeal should not be dismissed 
for the reason that the clerk’s fees 
have not been paid or secured where 
such clerk has performed all the 
duties required of him, and has certi- 
fied the transcript of the. record); 
Loomis v. McKenzie, 57 Iowa 77, 8 
NW 779, 10 NW 298; Drexel v. Reed, 
65 Nebr. 231, 91 NW 254 [rev reh 69 
Nebr. 468, 95 NW 873]. 

[a] The officer should notify the 
appellant that payment in advance is 
bs West v. Reynolds, 94 N. C. 
333. 


[b] A county judge may waive 
(1) the prepayment of fees for mak- 
ing a transcript. Drexel v. Reed, 65 
Nebr. 231, 91 NW 254. (2) And he 
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condition to perfecting an appeal.”® 

[§ 1135] 3. Costs and Fees in Appellate Court. 
It is sometimes provided by statute or rule of court 
that the costs and fees of the clerk, register, or 
other officer of the appellate court for docketing and 
other services. shall be paid or secured in advance, 
or within a ccrtain time fixed by the statute or the 
rule, and such provision must be complied with *° 


does so where he has established a 
regular mode of collecting his fees, 
and such mode is complied with. 
a v. Reed, 69 Nebr. 468, 95 NW 


23. Ala.—Parker v. McGaha, 13 
Ala. 344, 

Ky.—In this state it is the duty 
of the clerk, and he may be com- 
pelled in a proper case, to make out 
a transcript for the unsuccessful liti- 
gant without previously demanding 
payment or security for the fee, but 
the clerk may require the payment of 
his fees before furnishing a tran- 
script where the appeal was not al- 
lowed until after the expiration of 
the time for taking an appeal. Hous- 
ton v. Ducker, 86 Ky. 123, 5 SW 
382, 9 KyL 421; Duncan v. Baker, 13 
Bush 514; Bates v. Foree, 4 Bush 430; 
Collins v. Cleveland, 17 B. Mon. 459. 

Md.—Bowie v. Maryland Agricul- 
tural College, 27 Md. 268. 

Tenn.—Western Union Tel. Co. 
Ordway, 8 Lea 558. 

Tex.—Taylor v. Gardner, (Civ. A.) 
99 SW 411 (an appeal bond having 
been given). 

[a] Second transcript on loss of 
first.—But in Tennessee it has been 
decided that, although it is the duty 
of the clerk to make out, certify, and 
transmit the transcript without the 
prepayment of his fees, where the 
clerk has performed this duty, and 
the transcript has been lost, he will 
not be compelled to prepare another 
without compensation. Western Un- 
ape Tel. Co. v. Ordway, 8 Lea (Tenn.) 

8. 

{b] Suit in forma pauperis.—In 
Kentucky, under St. (1908) § 4642, 
providing that the presiding judge of 
the circuit court may direct the re- 
porter to file a transcript on motion 
of a party suing in forma pauperis, 
a poor person is entitled as of right 
to obtain a transcript of the testi- 
mony without prepayment of fees. 
Smith v. Sisters of Good Shepherd, 
87 SW 1076, 27 KyL 1170. 

24. Thorn v. Glendenin, 12 Ark. 
60; Davis v. Carter, 18 Tex. 400; 
v. Costley, 7 Tex. 460. : 

25. Loomis v. McKenzie, 57 Iowa 
U7, 8 NW 79, 10 NW=298. > 

26. U. S.—Selma, ete, R. Co. v. 
Louisiana Nat. Bank, 94 U. S. 2538, 24 
L, ed. 32; Owings v.:Tiernan, 10 Pet. 
447, 9 L. ed. 489. may 

Ariz.—Zeckendorf. v. Zeckendorf, 1 
Ariz. 401, 25 P 648 (appeal from jus- 
tice’s court). 

Cal.—Boyd v. Burrel, 60 Cal. 280. 

Colo.—Busby v. Camp, 16 Colo. 38, 
26 P 326. : 

Fla.—Johnson v. Polk County, 23 
Fla. 58, 1 S 334; Robinson v. Roberts, 
16 Fla. 156. 

Iowa.—Scott vy. Lasell, 71 Iowa 180, 
Panos 322; Cole v. Laub, 35 Iowa 
ov . 

La.—State v. Heuchert, 42 La. Ann. 
270, 7 S 329; Champomier v. Wash- 
ington, 2 La. Ann. 722. 

Mass.—Burlingame y. Bartlett, 161 
Mass. 593, 37 NE 748. 

Mich.—Mack v. Engel, 165 Mich. 
540, 131 NW 92; Lum vy. Fairbanks, 
155 Mich. 23, 118 NW 578; Thomp- 
son v. McKay, 154 Mich. 228, 117 NW 
624; Trombly v. Klersy, 139 Mich. 
311, 102 NW 736; Bennett vy. Hickey, 
110 Mich. 628, 68 NW 650. 

Mo.—Reinaure v. Wabash R. Co., 
210 Mo. 109, 108 SW 531 (payment of 
docket fee to clerk of trial court for 
benefit of clerk of appellate court); 


v. 
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unless waived.?* The statutes or court rules Benen: | peal with effect or answer to the liability created 


ally preseribe the effect of the failure to comply 
in some jurisdictions, 
where the appeal is not perfected, it may be dis- 
missed, or docketed on motion of the appellee and 
dismissed,?* or the judgment affirmed.*® 

It has been held that, where 
two appeals have been taken in the same cause and 
the first has been dismissed with costs, the second 
will be stayed until such costs are paid.*° 

E. Bonds, Undertakings, and Other Se- 
curity®!—1. Definitions, Nature, and Object—a. Ap- 
An appeal bond is a voluntary 
obligation entered into by the appellant and his 
sureties, as obligors, and the appellees, as obligees, 
conditioned that the obligors shall prosecute the ap- 


with their provisions, and, 


Successive appeals. 


[§ 1136] 


peal Bond Proper. 


Saeger v. Wabash R. Co., 127 Mo. A. 
22, 106 SW 569. 

Or.—Hilts v. Hilts, 43 Or. 162, 72 
P 697; Therkelsen v. Therkelsen, 35 
OF Om OLE come (ols. 

Utah.—Van Wagonen y. Barben, 9 
Utah 481, 35 P 497: Legg v. Larson, 7 
Utah 110, 25 P 731; Salt Lake City v. 
Redwine, 6 Utah 335, io Eros 

Wash.—Griffith v. Maxwell, 22 
Wash. 634, 61 P 708 (holding that, 
where appellant had failed to trans- 
mit the docket fee with the tran- 
script, so that the case was not 
docketed for the first term, the court 
might dismiss the appeal, or direct 
compensation to be paid to appellee 
for the delay). 

As condition precedent to entry or 
docketing of appeal see infra § 1354. 

[a] Relief from payment.—And it 
has been held that the supreme court 
has no authority to relieve a party 
trom payment of the fees required of 
appellant and respondent by the act 
of Febr. 18, 1899 (L. [1899] p 167 
§ 2), to be paid on the filing of the 
transcript and brief, respectively, on 
appeal. Therkelsen v. Therkelsen, 35 
Ones 54NP8 85s "57 3738. 

{[b] A filing may depend upon the 
terms of the statute authorizing it, 
and will not become operative until 
the requisites are substantially com- 
plied with, and if a fee is made a 
necessary prerequisite thereto no fil- 
ing is accomplished or effected with- 
out the payment of such fee. Hilts 
Vomerilts, 843 Or, 162.872 © 697. 

[ec] Where several parties appeal 
from the same judgment, it is not 
necessary that each shall pay a sepa- 
rate docket fee under the Missouri 
statute. Folk v. Kansas City, 244 
Mo. 5538, 149 SW 473; Gregory v. 
Kansas City, 244 Mo. 523, 149 SW 
466. 

[d] Fee for printing record.— 
Upon an appeal to the supreme court 
of the United States, if the record is 
printed under the supervision of the 
clerk, he may require the paymeni 
of the fee, chargeable under Supr. 
Ct. Rule No. 24, before the print- 
ing is done. If the parties them- 
selves furnish the printed copies, the 
fee must be paid, if demanded by the 
clerk, in time to enable him to make 
the necessary examination, and be 
ready to deliver the copies to, the 
parties or their counsel and to the 
court when needed for any purpose 
in the progress of the cause. Bean 
v.' Patterson, 110 U. S. 401, 4 SCt 23, 
28 Li. ed. 190. 

27. Baldwin v. HBscanaba Liquor 
Dealers’ Assoc., 162 Mich. 703, 127 
NW 784 (credit given by register); 
Lum v. Fairbanks, 155 Mich. 23, 118 
NW 578; Bennett v. Hickey, 110 Mich. 
628, 68 NW 650; Reinauer v. Wabash 
R. Co., 210 Mo. 109, 108 SW 531; Mor- 
ris v. Morris, 92 N. C. 142. 

[a] Where the clerk of the appel- 
late court indulges the litigants for 
costs due, he can look only to the 
party incurring them, except in the 
case where the appellee recovers 
costs, in which case the security in 


. 


by the bond.*” 


the judgment.** 


the undertaking upon appeal is bound. 
Morris v. Morris, 92 N. C. 142. 

28. Selma, ete., R. Co. v. Louisiana 
Nat. Bank, 94 ie. s. 253, 24 Li. ed. 32. 
See also Van Rensselaer v. Watts, 7 
Hows COs So Sian cle Mame Cameo lies. 
Zeckendorf vy. Zeckendorf, 1 Ariz. 401, 
25 P 648 (appeal from justice’s 
court); Lum y. Fairbanks, 155 Mich. 
23, 118 NW 578; Thompson vy. Mc- 
Kay, 154 Mich. 228, 1117 NW 624; 
Trombly v. Klersy, 139 Mich. 311, 102 
NW 7386; Saeger v. Wabash R. Co., 
127 Mo A, 22; 106 SW 569. 

{a] The respondent may advance 
the fees, and have the appeal dock- 
eted and dismissed. Salt Lake City 
ve Redwine, 6. Utah 335, 23° PB 756. 
See also Rau v. Bennis, 49 Md. 316 
(holding that a statute authorizing 
the lower court to strike out the en- 
try of appeal provides a cumulative 
remedy). 

[b] The court may dismiss the 
appeal, or direct compensation to the 
respondent for any delay occasioned 
by the negligence. Griffith v. Max- 
well, 22 Wash. 634, 61 P 708. 

{c] In Missouri the failure of ap- 
pellant to pay the docket fee to the 
clerk. of the trial court for the bene- 
fit of the clerk of the appellate court, 
as required by statute, is not juris- 
dictional, and is no ground for dis- 
missing an appeal otherwise properly 
allowed. Reineaure v. Wabash R. 
Co., 210 Mo. 109, 109 SW 531; Schafer 
v. Roberts, 166 Mo. A. 68, 148 SW 393. 
In these cases the docket fee, instead 
of being paid to the clerk of the trial 
court, was paid to the clerks of the 
supreme and the appellate courts, re- 
spectively. 

[dad] As to reinstating the appeal 
see West v. Brasheah, 131 U. S. ap- 
pendix Ixvi; Kelner v. Cowden, 60 
W. Va. 600, 55 SE 649. 

29! State “va Martinw oo vo; Ast LL 
(rule applied in a criminal case). 

30. Dresser v. Brooks, 1 Abb. Dec. 
(N. Y.) 555. Compare Mont-Royal 
Assur. Co. v. Meunier, 14 Que. Pr. 11 
(holding that an appeal might be 
dismissed for nonpayment of costs 
of a former appeal which had been 
abandoned). 

31. As to supersedeas and stay 
bonds see infra § 1420 et seq. 

Liability on, and enforcement of, 
appeal bonds and undertakings see 
intkaeecve cei 4 Coe Ip 


(oe Ill—Cook yv. King, 7 Tll. A. 
Ind._Hinkle v. Holmes, 85 Ind. 


405; Ross v. Swiggett, 16 Ind. 433. 

Iowa.—Whitehead vy. Thorp, 22 
Iowa 425. 

Perce me v. Hodgdon, 8 Cush. 

Minn.—FErickson y. Elder, 34 Minn. 
370, 25 NW 804. 

Mo.—Sauer v. Griffin, 67 Mo. 654; 
Ring vy. Mississippi River Bridge Co., 
57 Mo. 496; Staley v. Howard, 7 Mo. 
PATS Wile 
oe C.—Boyd v. Boyd, 11 S. Cc. L. 

Tenn.—Mason v. Smith, 11 Lea 67; 
Matlock vy. State Bank, 7 Yerg. 91. 


[§ 1137] b. Recognizance. 
appeal is an obligation of record with condition to 
pay money, and is in most respects like a bond, the 
difference being chiefly this, that the bond is the 
ereation of a “fresh debt, or obligation de novo, 
whereas the recognizance is an acknowledgment of 
a former debt upon the record. This, being either 
certified to or taken by the officer of some court, 
is witnessed only by the record of that court, and 
not by the party’s seal.%° 
enlarged sense includes a recognizance.*® 


An appeal bond given upon an ap- 
peal from a Money shigetciate is a contract for the 
payment of money.’ 


It is a contract collateral to 


A recognizance on 


The word ‘‘bond’’ in its 


[a] “It is an obligation condi- 
tioned for the prosecution of the ap- 
peal with effect, and if the appeal is 
prosecuted with effect, and the case 
is reversed for some error of law, 
then the conditions are avoided, and 
the liability thereon ceases.”’ Ring v. 
Missi cippt River Bridge Co., 57 Mo. 

, 498. 

[b] Appeal and cost bonds distin- 
guished.—An appeal bond is of an 
entirely different nature from a bond 
to secure costs. It is a bond to abide 
the result of an appeal, and condi- 
tioned to pay all damages as well as 
costs. The costs are not the prin- 
cipal thing secured, but are merely 
incidental. Willard v. Fralick, 31 
Mich, 431. ; 

[c] Appeal bond a process.—An 
appeal bond was held to be a process 
requiring stamps under the United 
States Stamp Law: Tipton v. Cor- 
dova, 1 N. 383. 

33. ate v. Shoneman, 90 Ill. 80. 

384. Supreme Council C. B. L. v. 
Boyle, 15 Ind. A. 342, 44 NE 56. See 
also Curtis v. Richards, 9 Cal. 33. 

35. In re Brown, 35 Minn. 307, 29 
NW 131; Williamson v. Mitchell, 1 
Penr. & W. (Pa.) 9; 2 Blackstone 
Comm. 341. See generally Recogniz- 
ances [34 Cyc 538]. 

[a] The act of recognizing, in or- 
der to give to a party an appeal from 
the judgment of a justice of the peace 
in a civil action, is performed by as- 
senting to the words of the magis- 
trate, to the effect that the conusors 
acknowledge themselves to be indebt- 
ed to the other party in a specified 
sum, to be paid if the party appeal- 
ing fails to enter and prosecute his 
appeal. A brief minute of the trans- 
action is entered on the record, in 
order that a more full memorandun. 
may be prepared when it is wanted. 
This memorandum is not itself the 
recognizance, although it is not in- 
frequently so called. Martin vy. Camp- 
bell, 120 Mass. 126.. 

36. State v. Richards, 77 Ind. 101; 
In re Brown, 35 Minn. 307, 308, 29 
NW 131 (where the court said: “In 
this state the difference between a 
recognizance and a common bond is 
now largely one of mere form. 
Hence, not merely in common speech, 
but also in statutes, the one or the 
other term is often used without 
strict regard to the technical distinc- 
tion between the two. Thus the term 
‘recognizance’ is commonly applied to 
all forms of security for the appear- 
ance of the accused in criminal pro- 
ceedings, whether in the form of a 
common-law recognizance, or of a 
common bond. So in the case of ap- 
peals from probate court to the dis- 
trict court. In those taken under 
chapter 49 of the statutes the appel- 
lant is required to file a ‘recogniz- 
ance,’ while in those taken under 
chapter 53 he is required to give a 
‘bond.’ Again, the term ‘bond’ is not 
unfrequently used as a general term, 
including ‘recognizance,’ which is 
but one kind of bond. Thus Black- 
stone speaks of a recognizance as in 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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{[§ 11388] c¢. Undertaking. An 


appeal is defined to be simply a promise or an as- 
sumption of liability to perform a judgment or to 
It is a species of bond.*® 
When required by statute, it is as the equivalent of 
an appeal bond or as a substitute therefor,?® and 
satisfies a statute authorizing the execution of a 
bond.*® But unlike the ordinary appeal bond, which 
is an obligation under seal, with a fixed penalty and 
a definite condition limited to become effective or 
otherwise by the determination of the appeal, the 
undertaking is without seal or fixed penalty and 
without condition; and is simply a promise, or an 
assumption of liability, to perform a judgment or 
In some jurisdictions 
there is still another difference in that the principal 
must be a party to the appeal bond, but need not be 
a party to an undertaking on appeal.*? 

The appeal bond or un- 


pay damages and costs.°" 


to pay damages and costs.*4 


For benefit of appellee. 


dertaking is for the benefit of the appellee.** 
not intended, however, as an additional security for 


most respects ‘like another bond’’’). 
See also Jester v. Hopper, 13 Ark. 
43 (where a statute provided for the 
giving of a recognizance on appeal, 
and it was held that a recital in the 
transcript that a “bond” was given 
was not fatal, as a recognizance is 
nothing more or less than a bond in 
the more enlarged sense of that 


term). Compare Recognizances [34 
Cyc 540]. 

37. Tenney v. Taylor, 1 App. (D. 
C.) 223. See also Undertakings [39 
Cyc 676]. 

88. King v. Pony Gold Min. Co., 


24 Mont. 470, 62 P 7838. 

[a] “Its essential purpose and ef- 
fect are the same as those of the 
bond—to give the guaranty of an ad- 
ditional person as security for the 
costs that might be incurred and the 
damages that might result to an ap- 
pellee by the. prosecution of an ap- 
peal that prevents him from realiz- 
ing his claim as speedily and as ef- 
fectively as he might otherwise have 


done.” Tenney v. Taylor, 1 App. (D. 
@s)) 2285 229. 
[b] The obvious design of the 


California statute has been said to 
be to put an undertaking on the same 
footing as a bond. Canfield v. Bates, 
13 Cal. 606. 

39. Tenney v. Taylor, 1 App. (D. 
C.) 223; Wilson v. Allen, 3 HowPr 
(N.. Y.) 369, 371 (where the court 
said: “It is true that the security 
given upon an appeal is no longer 
called a bond. But the commission- 
ers themselves say that the sections 
of the Code relating to securities on 
appeals are taken substantially from 
the corresponding sections in the 
Revised Statutes, with only such 
changes in language and effect as 
were necessary to make them con- 
formable to their general plan. In 
substance and legal effect the under- 
taking does not in any respect differ 
from the appeal bond before required. 
Indeed they are so entirely similar 
that a bond executed according to 
the requirements of the Revised Stat- 
utes would be a _ sufficient under- 
taking under the provisions of the 
code’’). 

40. King v. Pony Gold Min. Co., 
24 Mont. 470, 62 P 783 (holding that 
a corporation created to execute any 
“bond” has power to give an under- 
taking on appeal) 

41. Tenney v. Taylor, 1 App. (D. 
C.) 223. See also King v. Pony Gold 
Min. Co., 24 Mont. 470, 480, 62 P 783 
(where the court said: ‘An under- 
taking to secure an appeal to the su- 
preme court is technically a bond 
within the common-law definition, 
save that it is not under seal’). 

42. Russell v. Chicago, etc., R. Co., 
37 Mont. 1, 94 P 488, 501; King v. 
Pony Gold ‘Min. Gos, 24 Mont. 470, 62 
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undertaking on 


with it. 


and effect.4® 


It is 


P 783. See also Curtis v. Richards, 
9 Cal. 33 (where the court said: “An 
undertaking on appeal is an inde- 
pendent contract on the part of the 
sureties’). And see infra § 1174. 

43. Cal—McAulay v. Tahoe Ice 
Cov 3: Cal. Av 642" 86) Pola. 

Colo.—Colburn v. Seymour, 29 Colo. 
292, 68 P 219. 
wae v. Willoughby, 22 Ga. 

Ind.—Yanthis v. Kemp, 40 Ind. A. 
649, 82 NE 926. 

Iowa.—Prescott v. Bacon, 64 Iowa 
702, 21 NW. 151. 

La.—Agelasto v. Mills, 30 La. Ann. 
1345. 

N. H.—-Dane v. Dane, 67 N. H. 552, 
SU EAW43 05 barnam! vou Davis, og. Ne et. 


302. 

N. Y.—Peo. Judges 
Count vac te os ele, tor COws : 

N. CG.—Cochran v. Wood, 29 N. C. 
215; Wallace v. Corbitt, 26 N. C. 45. 
“The object of an undertaking by an 
appellant is not to secure the fees 
which the appellant may become lia- 
ble for to the officers of the Court, 
pending his appeal, but only to se- 
cure reimbursement to the appellee 
of such fees as he may have to pay.” 
Per Rodman, J., in Martin v. Chas- 
teen. 75 UN, C.796, 

Tenn.—Deaton v. Mulvaney, 1 Lea 


73. 

Tex.—Tynberg v. Cohen, 76 Tex. 
409, 13 SW 315; Carter v. Wyrick, 
(Civ. A.) 98 SW 644. 

Utah.—Hoagland v. Hoagland, 18 
Utah 304, 54 P 978. 

[a] 
to give security for his own costs; 
the security is intended to indemnify 
the opposing party against his costs 
and expenses. Deaton vy. Mulvaney, 
1 Lea (Tenn.) 73. 

{b] Additional security for appel- 
lee.—The object of an appeal bond or 
undertaking is to furnish the appel- 
lee with additional security during 
the pendency of the appeal. Rock- 
well v. Lake County Dist. Ct. 17 
Colo. 118, 29 P 454; 31 AmSR 265; 
David v. Guich, 30 Wash. 266, 70 P 
497. 

44. Kennedy v. Nims, 52 Mich. 
153, 17 NW 735; Ring v. Mississippi 
River Bridge Co., 57 Mo. 496. 

[a] ‘To secure performance of final 
judgment.—‘The object of an appeal 
bond is, among other things, to se- 
cure performance of the judgment 
that may finally be rendered in the 
cause upon, or after, the appeal.” 
State v. Klein, 137 Mo. 6738, 681, 39 
SW 272. 

45. Rockwell v. Lake County Dist. 
Ct., 17 Colo. 118, 29 P 454, 31 AmSR 
265. 

46. Effect as supersedeas or stay 
of execution see infra § 1446 et seq. 

47. Cal.—San Francisco Law, etc., 


v. Duchess 


An appellant is not required | 


[§ 1139] d. Object.*¢ 
bond or undertaking is to secure the appellee 
against loss, when there is no merit in the appeal, 
or the appeal is not prosecuted with effect;*7 and 
also, upon considerations of public policy, to dis- 
courage frivolous and vexatious litigation.*§ 
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the original indebtedness of the appellant, but as an 
indemnity to the appellee against further trouble, 
expense, and costs, while the case is undergoing a 
review to ascertain whether or not error has been 
committed or injustice done the appellant by the 
decree of the court below.*# 
Not substitute for judgment. 
in no sense a substitute for the judgment appealed 
from. In fact, its vitality depends upon the survival 
of the judgment, and its fate is inseparably linked 
If the judgment is reversed, the obliga- 
tion of the appeal bond becomes void; if the judg- 
ment is affirmed, the obligation remains in full force 


The appeal bond is 


The purpose of an appeal 


Co. v. State, 141 Cal. 354, 74 P 1047. 

Colo.—Cowan v. Cowan, 19 Colo. 
315, 35 P 547; Williams v. Williams, 
19 Colo. ils) 34 P 285. 

Ida.—Kelly v. Leachman, 5 Ida. 
521, 51-P 407. 

Ky.—Morrow v. Mason, 7 J. J. 
Marsh. 370; Harrison v. Common- 
wealth Bank, 3 J. J. Marsh. 375. 

. Md ea ee v. Owings, 2 Gill & 

Mich.—Fleming v. Ottawa Probate 
Judge, 137 Mich. 139, 100 NW 272; 
Cummerford vy. Paulus, 66 Mich. 648, 
33 NW 741; Kennedy v. Nims, 52 
Mich. 153, 17 NW 735. 
aoe C.—State v. Waener, 91 N. C. 

Wright 


ee .—Roberts v. Wheeler, 
Or.—Portland Trust Co. v. Havely, 

36 Or. 234, 59 P 466, 61 P 346. 
16 


Utah—Hanks 
Witahes2bwo2 ans 

[a] “Although the right of appeal 
is to be liberally construed, yet the 
party who has recovered a judgment 
against another ought not to be sub- 
jected to further cost in sustaining 
such judgment if it was properly ren- 
dered, or to delay in its enforcement, 
and for the purpose of indemnifying 
him in these respects an undertaking 
on appeal is provided for by statute.’ 
Per Harrison, J., in Jarman v. Rea, 
P29 Cale Lom, 158 GPL 790: 

[b] “The requirement that an ap- 
peal bond shall he executed as a pre- 
requisite to an appeal is not intended 
to restrict the general liability of the 
parties in interest for costs of the 
litigation, but to provide some guar- 
anty for the certainty of payment of 
the cost. The execution of a bond, or 
the filing of an affidavit in lieu of a 
bond, does not relieve the parties 
legally from the payment of the 
costs, but the bond, when given, ex- 
tends the liability to such as make 
themselves liable by becoming sure- 


v. Matthews, 


ties.” Per Hodges, J., in Biggins v. 
Guilt vete., Re Con, (Mex tCivaeks ee nilo 
SW 561 


[e] Security against insolvent liti- 
gants.—In Thompson v. Lea, 28 Ala. 
453, 457, the court said: ‘The bond 
or security for costs, required by sec- 
tion 3041 of the Code, was obviously 
intended to protect parties and the 
officers of the court, against insol- 
vent litigants.” 

{[d] Not a bond for payment of 
damages.—Ring v. Mississippi River 
Bridge Co., 57 Mo. 496. 

{e] Devolutive appeal.—The ob- 
ject of a bond on a devolutive appeal 
is merely to secure the payment of 
costs. Tipton v. Crow, 3 Rob. (La.) 


63. 
48. Santom v. Ballard, 133 Mass. 
52.Mich. 1528, 


464; Kennedy v. Nims, 
17 NW 735; Eldridge v. Knight, 11 
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[§ 1140] 2. Necessity*’—a. In General—(1) In 
Absence of Statute, Rule of Court, or Order. 
less required by statute or valid rule of court,°° or 
by order of the court in eases in which the court 
has power to prescribe such terms,°! an appeal bond, 
recognizance, or undertaking is not a necessary step 
in taking.or perfecting an appeal,>? or for obtaining 


or suing out a writ of error.®* 
[§ 1141] 
In General. 


N. D. 552, 98 NW 860; Brown v. Chi- 
cago, etc., R. Co., 10 S. D. 633, 75 NW 
198, 66 AmMSR 730. 

[a] Check upon frivolous appeals. 
—‘‘It may well be presumed that the 
Legislature intended this provision 
for securing the costs as a check 
upon frivolous or unfounded appeals, 
which, without it, might be resorted 
to by litigious insolvents with im- 
punity, to the embarrassment and 
prejudice of good citizens, and, it 
may be, as the means of obtaining 
money as the price of their peace.” 
Per Chilton, C. J., in Carey v. Mc- 
Dougald, 25 Ala. 109, 125: 

49. As to supersedeas and stay 
bonds see infra § 1420 et seq. 

50. See infra this section. 

51. See infra this section. 

52. U. S.—Lewis v. Holmes, 194 
Fed. 842, 116 CCA 408. 

Ala. —WNixon v. Boling, 145, Ala. 277, 
40 S 210. 

Fla.—Williams v. Hilton, 25 Fla. 
608, 6 S 452. 

Tll.—Peoria County v. Harvey, 
Ill. 364, 370 (where it was said: “The 
giving of bond and sureties is not 
essential, in all cases, as part of an 
appeai, but only in those cases in 
which it is required by statute, or by 
the order of the court, allowing the 
appeal in cases where the court 
possesses power. to prescribe such 
terms’’). 

Ind——Pittsburghy ete, Ra Co. Vv. 
Reed; 36 -Ind.,.A.) 67,°75 NE 50. 

Ky. —Kentucky Cent. R. Co. v. Hig- 
gins, 9 KyL 649, 

Md.—Biddison v. Mosely, 57 Md. 
89; Ringgold’s Case, 1 Bland 5, 7 
[cit 2 Tidd Pr. 1074] (where it was 
said: “The right of appeal seems to 
have been conceded to the citizen by 
the common law, in all civil cases, 
without check, or control of any kind 
whatever’). 

Mass.—McKeag v. 10 
Allen 543. 

Miss.—Monroe County v. Strong, 78 
Miss. 582, 29 S 530. 

Mo.—Gregory v. Kansas City, 244 
Mo. 523, 149 SW 466; Hall v. Au- 
drain County Ct., 27 Mo. 329 (no bond 
required of guardian on appeal from 
an order removing him). 

Mont.—State v. Tenth Judicial Dist. 

33 Mont. 119, 82 P 663. 

N. Y.—Honduras v. Soto, 112 N. Y. 
310, 19 NE 845, 8 AmSR 744, 2 LRA 
642; Bonnett v. Townsend, 63 Hun 45, 
17 NYS 566. 

Ss. C—Hughes v. Edisto Cypress 
Shinole: Comp ole. S1pCrgd5.0 25) bares 
Charlotte, ete., Re ‘Coshve Earle, 13.9. 
Cc. 44, 


O’ Donnell, 


S. D.—Donovan yv. Woodcock, 18 S. 
D. 29, 99 NW 82. 
Tenn.—Charleston Bank v. John- 


ston, 105 Tenn. 521, 59 SW 131. 
Tex.—Hansborough v. Towns, 1 
Tex. 58. 


Wash.—Fox vy. Utter, 6 Wash. 299, 
33 P 354. 

Wyo.—Bortree v. Dunkin, “20 Wyo. 
YK FBP aS 

[a] Waiver of right.—But the giv- 
ing of an appeal bond waives the 
question of right to appeal without 
giving bond. Rowe v. Peo., 96 Ill. A. 
438 

[b] In California, (1) under the 
new and alternative method of ap- 
3eal provided by Code Civ. Proc. 8§ 
d41a, 941b, 941c, no appeal bond is 
necessary. In re McPhee, 154 Cal. 
385, 97 P 878; Jaques v. Yuba Coun- 


(2) When Required by Statute—(a) 
In most jurisdictions, however, the 
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Un- 


ty 22 “Cale Ay 627, e830 eros. ee) 
Consequently any defects in the un- 
dertaking must be disregarded for 
the reason that under those sections 
no undertaking is required. Theisen 
v. Matthai, 165 Cal. 249,.131 P 747. 
(3) And an appeal will not be dis- 
missed, even though appellant may 
have supposed that he was proceed- 
ing under the old method of appeal, 
and may have made an _ ineffectual 
attempt to take some of the steps 
necessary before the enactment of 
such provision. Theisen v. Matthai, 
165 ‘Cal. 249, 131 P-747%. 


pees Ark.—Dillard v. Noel, 2 Arik. 
Fla.—Wheeler, éte,, - Mig, Cos, vy. 
Johns, 37 Fla. 262, 20 S 236. See 


also Florida Orange Hedge Fence Co. 
v. Branham, 27 Fla. 526, 8 S 841; 
Weiskoph y. Dibble, 18 Fla. 22. Com- 
pare Union Bank v. McBride, 2 Fla. 7. 
Miss.—Winters v. Claitor, 54 Miss. 
341; Swann v. Horne, 54 Miss. 337; 
Tombigbee R. Co. v. Bell, 12 Miss. 
685. See also Baskin v. May, 17 Miss. 
373; Stephens v. Hood, 17 Miss. 75. 
N. H.—Rochester v. Roberts, 25 N. 
Hi: 495s" Tracy, v.. Perry.) DaN2 Ee oz, 
Oh.—Barker v. Cory,” 1b Ohs V9: 


PP ce rem v. Hamilton, 6 Tex. 
0. ; 
[a] In Florida defendant in the 


lower court is not required to give 
a bond on writ of error, but if plain- 
tiff in the lower court sues out a 
writ of error he must give a bond 
sufficient to cover the costs which 
may accrue on the prosecution of the 
writ. Florida Orange Hedge Fence 
Co. v. Branham, 27 Fla. 528, 8 S 841; 
eee v. Marshall, 24 Fla. 42, 4 S 
oO 

54. U. S.—Gallaway v. Ft. Worth 
State Nat., Bank, 186 U. ,S.°177,) 22 
SCt 811, 46 L. ed. 1111; Brown v. Mc- 
Connell, 124 U. S. 489, 8 SCt 559, 31 
L. ed. 495; Dodge v. Knowles, 114 U. 
S. 430, 5 SCt 1197, 29 L. ed. 144; Blaf- 
fer v. New Orleans Water Supply Co., 
160 Fed. 389, 87 CCA 341; U. S. Trust 
Co. v. Western Contract Co., 81 Fed. 
454, 26 CCA 472. 

Ala.—Mays v. King, 28 Ala. 690; 
Carey v. McDougald, 25 Ala. 109; 
Lunsford v. Baskin, 6 Ala. 512. 

Ariz.—Dean v. Terr., 13 Ariz. 152, 
108 P 476; Turner v. Franklin, 10 
Ariz. 188, 85 P 1070; Reilly v. Crow- 
ley, 3 Ariz. 286, 29 P 14; Putnam. v. 
Putnam, 3 Ariz. 182, 24 P 320. 

Cal.—In re Wells, 148 Cal. 659, 84 
P 37; Mitchell v. Board of Education, 
137 Cal. 372, 70 P 180; In re Kasson, 
135 Cal, .1, 66.P 871; Meyer yv. San 
Diego, 130 Cal. 60, 62 P 211; Scott v. 
Glenn, 98 Cal. 168, 32 P 983; Schurtz 
v. Romer, 81 Cal. 244, 22 P 657; El- 
liott v. Chapman, 15 Cal. 383; Von 
Schmidt v. Widber, 3 Cal. Unrep. Cas, 
Soper Cake) Nes OLerN Lie Calms Acaioo ty 
120 P 35; Willow Land Co. v. Gold- 
schmidt, Tt. Caly Av. 297, 104" Ps4ie 
Rauer’s Law, etc., Co. v. Standley, 3 
Cal. A. 44, 84 P 214. 

Colo.—Law v. Nelson, 14 Colo. 409, 
24 P 2; Clelland v. Tanner, 8 Colo. 
252, 7 P 9; Dye v. Dye, 12. Colo. A. 
206, 55) By 2055) Puller vy. “Muller, 7 
Colo. A. 555, 44 P 72. See also Pol- 
lock v. Peo., 1 Colo. 83. 

D. C.—U. S. v. Clabaugh, 21 App. 
440. 

Fla.—Finnegan v. Fernandina, 14 
Mla. i2s.iHally vabenny,. Loach laze poss 

Hawaii.Paona v. Heanu, 3 Hawaii 
591; Rex v. McGregor, 1 Hawaii 265. 
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statutes require, as a condition precedent to taking 
or perfecting an appeal, or obtaining or suing out a 
writ of error, either generally or in specified cases, 
that appellant or plaintiff in error shall give a bond, 
recognizance, or undertaking for 
judgment or costs, or both, in case of affirmance of 
the judgment, order, or decree, and in such ease, 
since the right of appeal is statutory, at least a 
substantial compliance with the statute is essential 
to a valid appeal or proceeding in error,®* unless 


ayment of the 


Ida.—Haas v. Teters, 17 Ida. 550, 
106 P 305; Hailey v. Riley, 13 Ida. 
749, 92 P 756; West v. Dygert, 13 Ida. 
641; ''92' BP 753s Cole’ vith ox, ! fs idas 
123, 88 P 561; Foresman v. Nez Peree 
County, 11-Tda, 11, 80. P 113d¢ 

Tll.—Tedrick v. Wells, 152 Ill. 214, 
38 NE 625; Merchants Underwriters 
v. Parkhurst-Davis Mercantile Co., 
131 Il, A. 617; Singmaster v. Ameri- 
can Percheron Horse Breeders, etc., 
Assoc., 116 Ill. A. 245; Harrison v. 
Nelson, 96 Ill. A. 397; Traders Safe, 
ete., Co. v. Calow, 77 Ill. A. 146; John 


F. Alles Plumbing Co. v. Alles, 67 
Til, A. 252. 
Ind.—Ex p. Sweeney, 131 Ind.. 81, 


30 NE 884; Butler v. Wadley, 15 Ind. 
502; Berkey v. Tipton Light, etc., Co., 
22 Tridy AG 301, 84 NE 1095, 85 NE 
724; Cain v. State, 36 Ind. A. 51, T4 
NE "1102; John V. Farwell Co. . New- 
man, 17 "Ind. A. 649, 47 NE 334, 

Iowa.—Sutton v. "Bower, 124 Iowa 
58, 99 NW 104; Minton vy. Ozias, 115 
Iowa 148, 88 NW 336. 

Kan —Elliott v. Bellevue Gas, etc., 
Co., 82 Kan. 78, 107 P 794; St. Louis, 
ete., Ee © Onive Morse, 50 Kan. OOo, 


P 676. 

Ky.—In re Huggins, 102 SW 849, 
31 Kyl 475; Wickliffe v. Clay, 1 
Dana 585. See also Clinton v. Phil- 
lips, 7 “Tos 8B e Mon 1 17s. ML OOrem aK. 
Gorin, 2 Litt. 186; Harlin v. Eastland, 
Hard. 310. 

La.—Gresham vy. Collier, 128 La. 
143, 54 S 590; Audubon Hotel Co. vy. 
Braunig, 119 La, 1070, 44 S$ ‘3913, 
Brand v. West, 14 La. Ann. 187; 
Smith v. Vanhille, 10 ‘Lay 252% Davis 
v. Curtis, 3 Mart. N.S. 142; Dubreuil 
NE Dubreuil, 5 Mart. 81; Johnson v. 
Weinstock, ‘Mann. Unrep. Cas. 157. 

Me. —Moore v. Phillips, 94 Me. 421, 
47 A 913; Curtiss v. Morrison, 93 Me. 
Hae eat A 892; Dolloff vy, Hartwell, 38 

e : 

Mass.—Tibbetts v. Handy, 145 
Mass. 537, 14 NE 645; Henderson v. 
Benson, 141 Mass. 218, 5 NE 314; 
Fogel v. Dussault, 141 "Mass. 154, 7 
eat 17; Santon v. Ballard, 133 Mass. 

Miss.—Monk v. Quarles, 105 Miss. 
895, 63 S 298; Adams Lumber Co. v. 
Stevenson, 89 Miss. 678, 42 S 796; 
Campbell v. Doyle, 57 Miss. 292. 

Mo.—Byrne v. Thompson, 1 Mo. 
443; Green v. Castello, 35 Mo. A. 127; 
St. Louis v. Borman, 2 Mo. A. 595; 
Blanchard vy. Wolff, 1 Mo. A. 520. 

Mont.—Faust v. Rustler Min., ete., 
Co., 34 Mont. 368, 86 P 421; Johns vy. 


Barnes, 31 Mont. 426, 78 P 703; 
Washoe Copper Co. v. Hickey, 23 
Mont. 319, 58 P 866; Murphy v. 


Northern Pac. R. Co 22 Mont. 517, 
57 P 278; Creek v. Bozan Waterworks 
Cos 22 Mont. 327, 56: P 362. 

Nebr.— Hier v. Anheuser-Busch 
Brewing Assoc., 52 Nebr. 144, 71 NW 
1005; School Dist. No. 6 v. Traver, 43 
Nebr. 524, 61 NW 720. 

Nev.—Hoffman v. Owens, 31 Nev. 
481, 103 P 414, 104 P 241, AnnCas 
19124 603; Marx v. Lewis, 24 Nev. 
3806, 53 P 600; Gaudette yv. Glissan, 
11 Nev. 184. 

N. J.—Seiler v. Simpson, 76 N. J. 
L. 450, 69 A 971. 

N. Y.—Architectural Iron Works v. 
Brooklyn, 85 N. Y. 652; Raymond v. 
Richmond, GING SYea 106; Cowdin v. 
Teal, 67 N. Y. 581; Matter of Dumes- 
nil, 47 N. Y. 677; Matter of Fletcher, 
158 "Apps, DIV. V9V6)", LESSIN VSS bos 
Jones v. Decker, 14 AbbPr 391; Spotts 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the omission may be and is waived,®® or cured by 
filing a proper bond or undertaking in the appellate 
It is generally held that the required bond 
or undertaking on appeal is a condition precedent 


court.°° 


v. Dumesnil, 12 AbbPrNS 117; Shel- 
don v. Barnard, 38 HowPr 423; Lang- 
ley v. Warner, 1 N. Y. 606, 3 "HowPr 
363. 

N. C.—Honeycutt v. Watkins, 151 
N. .Ce'652,.65 SE %62;. Harshaw v. 
McDowell, 89 N. C. 181; Smith v. 
Reeves, 85 N.C. 594; Elliott v. Hol- 
haay. 4 UNC. ot Forsyth v. Mc- 
Cormick, 4 N. C. 359. 

Oh.—Hiubbard v. Topliff, 66 Oh. St. 
$82, 54 NE 367; Hubble v. Renick, 1 


Oh. St. 171; Bradley v. Sneath, 6 Oh.. 


490; Martin v. Gunnison, 24 Oh. Cir. 
Ci 679; Kuhn) v.. Haley, 20..Oh.. Cir. 
Ciee2co, 11 Oh. Cin Dec: 0b. 

Okl.—Brickner v. Sporleder, 3 Okl. 
S6k, 410726; 

Or.—Quartz Gold Min. Co. v. Pat- 
terson, 53 Or. 85, 96 P 551; Dowell 
VaesOltat4o Or. SO:cio we ela. 

Pa.—Palmer v. Pittsburg, ete, R. 
Co., 215 Pa. 518, 64 A 686; Com. v. 
Judges, 10 Pa. 37; Moody’s App., 1 
Pennyp. 287; Chew’s Case, 8 Watts 
& S. 375; Page v. J. C. McNaughton 
Co,,.2 Pa. Super. 519; Marks v. Baker, 
2 Pa. Super. 167, 39 "WklyNC 12. 

R. I.—Vaill v. ee Shoreham, 18 
R. I. 405, 28 A 34 

S. C.— Bell _v. Wheeler, SES ICe 1044 

Ss. D.—Fullerton Lumber Co. _v. 
Minker, 12) cst Ds 6475, 2115. ANI “95 
Donovan v. Woodcock, 18 S. D. 29, 
99 NW 82; McConnell y. Spicker, 13 
Se Da 406, 83 NW 435; Sutton v. 
Consolidated Apex Min. Co., 2 (Seep? 
576, 82 NW 188; Rudolph v. Herman, 
20S. D: 399, 50 ‘NW 833. 

Tenn. — Davis v. Hansard, 9 
Humphr. 173; McAllister v. Scrice, i 
Yerg. 277, 27 "AmD 504. See also Ing 
Vv. Davey, 2 Lea 276. 

Tex.—Logan v. Gay, 99 Tex. 603, 
90 SW 861, 92 SW 255; Smithwick v. 
Kelly, 79 Tex. 564, 15 sw 486; Young 
v. Russell, 60 Tex. 684; Indianola R. 
Cory: Fryer, 56 Tex. 609; Lyell v. 
Guadalupe County, 28 Tex. 57; Water- 
house v. Love, 23 Tex. 559; ‘Midland 
County v. Slaughter, (Civ. A.) 118 
SW 762; Estes v. Estes, 54 Tex. Civ. 
A® 561, 418 SW 174; Munoz v. Bras- 
sel, (Civ. A.) 108 Sw 417; Houston 
Tee, etc., Co. v. Nicolini, (Civ. A.) 
96 SW 84; Vineyard v. McCombs, 41 
Mex VC, A, 106, 90 SW 720; Texas, 
Ste. eee oO Ve Walker, 39 Tex. Civ. 
TNE EE PEM SIN Dae Rea Bonner v. Ferrell, 
3° Tex Civ. A. 444, 22 SW 418. 

Utah.—Benson v. Anderson, 9 Utah 
154, 33 P 691; Crismon v. Bingham 
Canyon, etc., R. Cora) Ota 249, 20 
208. 


Vt.—State v. Cloran, 47 Vt. 281. 

Va.—Williamson v. Gayle, 4 Gratt. 
(45 Va.) 180; Morris v. Deshazo, 4 
Rand. (25 Va.) 460. See Thompson v. 
Evans, 6 Munf. (20 Va.) 397; Brax~ 
ton v. Morris, 1 Wash. (1 Va.) 380. 

Wash.—State v. Diamond Ice, etc., 
Cot (65 “Wash. 576; "118" P 646, 38 
LRANS 994; Rogers Ve Trumbal, 32 
Wash. 211, 73 P 381;'State v. King 
County Super. Ci 32 Wash. TAS ie 
P 1040; David v. Guich, 31 Wash. 
266, 70 P 497; Van Dusen v. Kelle- 
her, 20 Wash. 716, 56 P 35; Hibbard 
Vv. Delanty, 20 Wash. 539, 56 P 34; 
Smithson v. Woodin, 13 Wash. 709, 43 
P 638. 

Wis.—Sharp v. gd ape 134 Wis. 
Hee nits NOW F10903 arrigan v. Gil- 
christ, Toe Wisst1o7, 299 VN WwW, 909); 
Eureka P. Steam Heating Co. v. 
Sloteman, 67 Wis. 118, 30 NW 241. 

Wyo.—Horton v. Peacock, 1 Wyo. 


39. 35 


Can.—Holstein v. Cockburn, 


Can. S. C. 187; In re Cahan, 21 Can. 
See LOO: 

BG] Rer vi ining, vb. ©. 401 
See Bird v. Vieth, 7 B. C. 511; Ward 
WarOlark,.4° BC. 501. 

Man.—Mahon v. Inkster, 6 Man. 


253 (appeal from county court). 
fy, Bee Rex v. Fraser, 42 N. S. 202. 
Ont.—Re Nichol, 1 Ont. L. 213. See 


‘ 


APPEAL AND ERROR 


Hately v. Merchants’ Despatch Co., 12 


Ont. A. 640; Hamilton v. Kraemer- 
Irwin Rock Asphalt, ete, Pav. Co., 
3 OntWR 343. Compare Arnold v. 
Van Tuyl, 30 Ont. 663. 

And see other cases infra this sec- 
tion. 

55. See infra § 1275 et seq. 

56. See infra § 1258 et seq. 

57. Ariz.—Rothlisberger v. Ham- 


blin, 15 Ariz. 274, 138 P 14; Thomas 
v. Speese, 14 Ariz. 556, 132 P 1137; 
DCA Ve Lerr. LawsArizae lois sade 
476; In re Morales, 11 Ariz. 160, 89 
P 540; Turner v. Franklin, 10 Ariz. 
18885) LOT 05) Hilo vee Eerrick, 3 
Ariz. 313, 73 P 399; Reilly v. Crow- 
ley, 3 Ariz. 286, 29 P 14; Putnam v. 
Putnam, 3 Ariz. 182, 24 P 320. 
Cal.—In re Wells, 148 Cal. 659, 84 
P 37; Mitchell v. Board of Educa- 
tion Lot Cal. sores C0. leo thy ne 
Kasson, 135 ‘Cal. 1, 66 P 8713; iPer- 
kins v. Cooper, 87 Cal. 241, 25 P 411; 
McCracken vy. Los Angeles County 
Super V/Ct fe s6 Call T4424 Pp 
Schurtz v. Rorner, 81 Cal. 
657; Shaw v. Randall, 15 Cal. 
Elliott v. Chapman; "15 "Cal? 2383; 
Stewart v. Burbridgée, 7 Cal. Unrep. 
Cas. 356, 101 RP. 419; Continental 
Bldg., etc., Assoc. v. Beaver, 6 Cal. A. 
116, 91 P 666; Rauer’s Law, etc., Co. 
v. Standley, 3 Cal. A. 44, 84 P 214. 
Colo.—Brown v. Wellington Mines 
Col 24° Colo.“A, 256, 1383 Pi 427 Die 
v. Dye, 12 Colo. A. 206, 55 P 205: Get- 
ty v. Miller, 10 Colo. A. 331, 51 P 166; 
Mueller v. Kelly, 8 Colo. A. 527, 47 
P 72; Fuller v. Fuller, 7 Colo. A. 555, 
44 P 72. 
ae C.—U. S. v. Clabaugh, 21 App. 


Fla.—Hall v. Penny, 13 Fla. 593. 

Hawaii.—Paona v. Heanu, 3 Hawaii 
591; Rex v. McGregor, 1 Hawaii 265. 

Ida.—Hailey v. Riley, 13 Ida. 749, 
92 P 756; Foresman v. Nez Perce 
County, 1 Ida. 11, 80 P 1131; Mc- 
Coy v. Oldham, 1 Ida. 465. 

Ill.— Tedrick v. Wells, 152 Ill. 214, 
38 NE 625; The Constitution v. Wood- 
worth, 2 Ill. 511; Singmaster v. Amer- 
ican Percheron Horse Breedergy’, etc., 
Assoc., 116° Tll. A. 1245; Harrison v. 
Nelson, 96 Ill: A: 397; John FE. Alles 
Plumbing Co. v. Alles, 67 Ill. A. 252. 

Ind.—Butler v. Wadley, 15 Ind. 502. 

Iowa.—Sutton v. Bower, 124 Iowa 
58, 99 NW 104; Minton v. Ozias, 115 
Iowa 148, 88 NW 336. 

Kan.—St. Louis, ete, R. Co. v. 
Morse, 50 Kan. 99, 31 P 676. 

Ky.—Caplinger v. Pritchard, 136 
Ky. 349, 124 SW' 352; Ford v. Com., 
3 Dana 46; Wickliffe v. Clay, 1 Dana 
585; Moore v. Gorin, 2 Litt. 186. 

La.—Brand v. West, 14 La. Ann. 
187; Smith v. Vanhille,.10 La. 252; 
Daboval v. Daboval, 3 La. 237; Du- 
breuil v. Dubreuil, 5 Mart. 81; John- 
son v. Weinstock, Mann. Unrep. Cas. 


157. 

Me.—Moore vy. Phillips, 94 Me. 421. 
47 A 913. See Dolloff v. Hartwell, 
38 Me. 54. 


Mass.—Tibbetts v. Handy, 145 
Mass. 5387, 14 NE 645; Henderson v. 
Benson, 141 Mass. 218, 5 NE 314; 
Robinson v. Masterson, 136 Mass. 560; 
Keene v. White, 136 Mass. 23; San- 
tom v. Ballard, 133 Mass. 464. 

Miss.—Adams Lumber Co. v. Ste- 
venson, 89 Miss. 678, 42 S 796; Ruff 
v. Montgomery, 83 Miss. 184, 35 S 
465; Campbell v. Doyle, 57 Miss. 292; 
Hardayway v. Biles, 9 Miss. 657; Pick- 
ett v. Pickett, 2 Miss. 267. 

Mo.—Byrne v. Thompson, 1 Mo. 
443; Green v. Castello, 35 Mo. A. 127; 
Blanchard vy. Wolff, 1 Mo. A. 520. 

Mont.—Faust v. Rustler Min., etce., 
Co., 34 Mont. 368,.86 P 421; Johns v. 
Barnes; 31 Mont. 426, 78 P 703; Wa- 
shoe Copper Co. v. Hickey, 23 Mont. 
319, 58 P 866; Murphy v. Northern 
Pach. Con 2ar Mont. (577, Diba: 
Hines vy. Carl, 22 Mont. 501, 57 P 88; 


icra aT 


to the right of appeal and essential to the jurisdic- 
tion of the appellate court, so that failure to give 
the same will be ground for dismissal;°? and the 
objection may be raised at any time or in any man- 


Creek vw. Bozeman Waterworks Co., 
22 Mont. 327, 56 P 362. 
PS vaowariines a eas v. Glissan, 11 Nev. 
N. Y.—Raymond y. Richmond, 76 N. 
Y. 106; Langley v. Warner, 1 N. Y. 
606; Kelsey v. Campbell, 388 Barb. 
238; Onderdonk v. Emmons, Ziyi ts 
504,09 Abberw tsi. 07 HowPr 545; 
Jones v. Decker, 14 AbbPr 391. 
N. C.—Lunsfords v. Alexander, 162 
Ne iCS 528, (8 SH i275" Doneveuttews 
Watkins, 151 N. GC 652, 65 SE 762; 


Harshaw v. McDowell, 89 N. GC. 181: 
State v. Donaldson, 33 aN @) 683; 
Elliott v. Holliday, PLS ING ONO 
Forsyth v. McCormick, 4 N. C. 359. 


Oh.—Hubble v. Renick, PODS pots 
171; Bradly v. Sneath, 6 On. 490; 
Kuhn v. Haley, 20 Oh. Cir. Ct. 286, 11 
Oh. Cir. Dec. 105. 

Or.—Roots v. Boring Junction 
Lumber Co., 50 Or. 298, $2 P 811, 94 
P 182; Dowell v. Bolt, 45 Or. 89, 75. 
P 714. 

Pa.—Moody’s App. 1 Pennyp. 287; 
Pugh v. Ottenkirk, 3 Watts & S. 170; 
Page v. J. C. McNaughton Co., 2 Pa. 
Super. 519; Marks v. Baker, 2 Pa. 
Super. 167. 

R. I.—vVaill v. yt Shoreham, 18. 
R. I. 405, 28 A 34 

S. C.—Bell v. <wheeler, 30 S.-C. 1042 

S. D.—Aldrich v. Public Opinion 
Pub. Co.,. 27 S.. Di 589, 132. NiW* 278; 
Fullerton Lumber Co. vy. Tinker, 21 
S. D. 647, 115 NW 91; McConnell v.. 
Epicker, 13 S. D. 406, 88. NW 435; 
Mather v. Darst, 11S. D. 480, 78 NW 
954; Hazeltine v. Browne, 9 FS 2 
351, 69 NW 579; Bonnell v. Van Cise,. 
8 8. D. 592, 67 "NW 685; Rudolph v. 
Herman, 2 8. D. 399, 50 NW 833. 

Tenn.—McAllister v. Serice, 7 Yerg. 
277,.27 AmD 504; Davis v. Jackson, 
(Ch. A.) 39 SW 1067. 

Tex.—Logan v. Gay, 99 Tex. 603, 
90 SW 861, 92 SW 255 (dismissed on 
rehearing in supreme court); Wil- 
liams v. Wiley, 96 Tex. 148, 71 SW 
12; Young v. Russell, 60 Tex. 684; 
Smith v. Parks, 55 Tex. 82; Halloran 
v. Texas, ‘etci, “RiinCo., 40° Tex. 14655 
McLane v. Russell, 29 Tex. 127; Lof- 
tin v. Nalley, 28 Tex. 127; Freestone: 
County v. Bragg, 28 Tex. 91; Lyell v. 
Guadaloupe County, 28 Tex. 57; Dial 
v. Rector, 12 Tex. 99; Turner v. Ham- 
ilton, 6 Tex. 250; Burr v. Lewis, 6 
Tex. 76; Jesse French Piano, etc., 
Co. v. Elliott, (Civ. A.) 166 SW 29; 
Munoz v. Brassel, (Civ. A.) 108 SW 
417; Farris v. Gilder, 48 Tex. Civ. A. 


492, 106 SW 896; Vineyard v. Mc- 
Combs, 41 Tex. Civ. A. 106, 90 SW 
720; St. Louis Southwestern R. Co. 


v. Neal, (Civ. A.) 65 SW 49; Futch v. 
Palmer, “11 “Mex, (Gives Arh 91 SoS, 
566; Hallettsville v. Long, 11 Tex. 
Civ. A. 180, 32 SW 567: Converse v. 
Trapp, (Civ. A.) 29 SW 415; Bonner 
te ee 3 Tex. Civ. A. 444, 22 SW 

Utah.—Benson v. Anderson, 9 Utah 
154, 33 P 691; Larsen v. Utah, etc., 
130, Co., 19 P 196. 

Va.—-Williamson v. Gayle, 4 Gratt. 


(45 Va.) 180; Morris v. Deshazo, 4 
Rand. (25 Va.) 460. 
Wash.—Jones v: Cunningham, 79 


Wash. 4, 139 P 612; East v. Hulbert, 
59 Wash. 216, 109 P 607; Rogers v. 
Trumbull, -32 Wash. 211, 73 P 381i: 
David v. Guich, 30 Wash. 2663. 57.0. ee 
497; Galloway v. Tjossem, 22 "Wash. 
103, 60 P 129; Hibbard v. Delanty, 20 
Wash. 539, 56 P 34; Pierce v. Wille- 
by, 20 Wash. 129. 54 P 999; Ramage . 
v. Littlejohn, 16 Wash. 702, "47 P 888; 
Glover v. Cove, 16 Wash. 323, 47 Pp 
737; Savage v. Graham, 14 Wash. 323, 
44 'P 540; Smithson vy. Woodin, 13 
Wash. 709, 43 P 6388. 

Wis. —Sharp v. Appleton, 134 Wis. 
16, 113 NW _ 1090; Harrigan v. Gil- 
christ, 121 Wis. 127, 99 NW 909. 

And see en cases supra note 54;. 
“infra § 127 


hl — —s ee ‘* 
Se 


1108 [3C.J.] 


ner,°® even after judgment is rendered,®® or after 
the judgment rendered in the intermediate appel- 
late court has been affirmed by the highest court of 
In the federal courts, however, and in 
some other jurisdictions, it,is held that the appeal 
bond or undertaking, while essential to the prosecu- 
tion of the appeal or writ of error, is not essential 
to the validity of the appeal or writ of error in such 
a sense as to prevent the appellate court from ac- 
jurisdiction ;°* and the omission may be 
waived © or cured in the appellate court.°° The 
fact that the appeal is taken in term and in open 
court does not, under some statutes, dispense with 
the necessity for a bond.®* Nor is it dispensed with 
by the fact that the appellate court has original 
jurisdiction over the case appealed.© 

By whom necessity determined. The necessity 
for an appeal bond in a given ease is generally to 
be determined by the appellate court when the case 
eomes there, subject only to review on error.®® 


the state.®° 


quiring 


Failure to give bond or undertak- 
ing as ground for dismissal see also 
intra eipeime4yC. Jy 

[a] An appeal is not “taken” by 
reason of the fact that it is ‘prayed 
and allowed,’ but the appeal bond 
must be filed and approved before the 
appeal can be considered as “taken.” 
Law v. Nelson, 14 Colo. 409, 24 P 2. 

[b] Copy of bond for costs in 
lower court not sufficient—Where 
the record contains no bond on ap- 
peal, but only a certified copy of a 
bond for costs in the lower court, 
the appellate court has no jurisdic- 
tion of the case. Rothlisberger v. 
Hamblin, 15 Ariz. 274, 138 P 14. 

[e] In the absence of an affidavit 
for leave to appeal without bond, an 
appeal must be dismissed where a 
party neither gives the appeal bond 
nor makes a deposit in lieu thereof. 
Lunsfords v. Alexander, 162 N. C. 
528, 78 SEH 275. 

58. Ex p. Shethar, 4 Cow. (N. Y.) 
540; Bradley v. Sneath, 6 Oh. 490; 
Vowell v. Taylor, 8 Okl. 625, 58 P 
944; Brown v. Brown, 12 S. D. 380, 
81 NW 627; Rudolph v. Herman, 2 
S. D. 399, 50 NW 833. And see cases 
supra notes 54, 57. 

59. EH] Paso, ete, R. oe v. What- 
ley, 99 Tex. 128, 87 ‘SW 81 

60. Logan v. Gay, 99 Tex. 603, 90 
SW 861, 92 SW 255. 

61. U. S.—Beardsley v. Arkansas, 
ete, GR* Col, 158 JULSs 28h 5 Set 
786, 39 L. ed. 919; Hudson v. Parker, 
156 UL S:22 7; 287,915 Set 450,39 va: 
ed. 424; Kingsbury v. Buckner, 134 
WE SIN65 0710 SCHIG3SS, (337 ed n10247; 
Evans v. Louisiana State Bank, 134 
WM iS? 330) 110 SCtv 493, 0332 1.) edsn9175 
Brown v. McConnell, 124 U. S. 489, 
8 SCt 559, 31 L. ed& 495; Union Ins. 
Co. v. Smith, 124 U. S. 405, 8 SCt 534, 
81 L. ed. 497; Dodve v. Knowles, 114 
Wer .430,0b SCE ILO 4 297M ed wh44a 
Peugh v. Davis, 110 U.-S. 227, 4 SCt 
17, 28 L. ed. 127; Seward v. Comeau, 
102 U. S. 161, 26 L. ed. 86; Edmon- 
son v. Bloomshire, 7 Wall. 306, 19 L 
ed. -91; Providence Rubber Co. v. 
Goodyear, 6 Wall. 153, 18 L. ed. 762; 
Seymour v. Freer, 5 Wall. 822, 18 Ey 
ed. 564; Ex p. Milwaukee, etc., R. Gos, 
5 Wall. 188, 18 L. ed. 676; Davidson 
v. Lanier, 4 Wall. 447, 18 L. ed Bas 
Anson v. Blue Ridge R. Co., 23 How. 
1, 16 L. ed. 517; The Dos Hermanos, 
10 Wheat. 306, 6 L. ed. 328; Smythe 
v. New Orieans Land Co., 184 Fed. 
892, 107 CCA 214; Herr v. St. Louis, 
ete a Ro Con LIS) Reds 9383, 98CCA: 
550; Blaffer v. New Orleans Water 
Supply Co., 160 Fed. 389, 87 CCA 341; 
Columbus Chain Co. v. Standard 
Chain Co., 145 Fed. 186, 76 CCA 164; 
La Conner Trading, etc., Co. v. Wid- 
mer, 136 Fed. 177, 69 CCA 1938; Noo- 
nan v. Chester Park Athletic Club 
Co., 93 ted d716, 135; CCAM 457s Inare 
Certain Merchandise, 64 Fed. 576; 
Providence Washington Ins. Co. v. 
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legislation.“+ 
[§ 1143] (c) 


Wager, 37 Fed. 59; Dillingham v. 
Penne 7 F. Cas. No. 3,912a, Hempst. 


154 Ala. 556, 45 s 699: *Mays Vv. Seine 
28 Ala. 690; ‘Thompson v. Lea, 28 Ala. 
453; Moore v. McGuire, 26 Ala. 461; 
King v. McCann, 25 Ala. 471; Carey 
v. McDougald, 25 Ala. 109; Lunsford 
v. Baskins, 6 Ala. 512. 

Ind.—Jones v. Henderson, 149 Ind. 
458, 49 NE 443; Ex p. Sweeney, 131 
Ind. 81, 30 NE 884; Ham v. Greve, 
41 Ind. 531; Jones v. Droneberger, 
23 Ind. 74. Compare Smith v. Gus- 
tin, 169 Ind. 42, 80 NE 959, 81 NE 
722; Dallam v. Stockwell, 33 Ind. A. 
620,.71 NE 911; ; 

Tnd. T.—Atchison, ete, R. Co. v. 
Baker, 104 SW 1182 [rev on other 
grounds 21 Okl. 51, 95 P 433, 16 LR 
ANS 825]. 

Md.—Willis v. Bryant, 22 Md. 373; 
Price vy. Thomas, 4 Ma. 514. 

Nebr.—Rhea v. Brown, 4 Nebr. (Un- 
ae 461, 94 NW 716. 

M. anavan v. Canavan, 18 N. 
M. ee 138 P 200 [dist Farmers’ Dev. 
Co. v. Rayado Land, ete., Co., 18 N. 
M. 138, 134 P 216] (holding that, un- 
der Sess. Ea EESOT ceo 57 Sere, -aicose 
bond is required on writ of error 
only for the protection of defendant 
in error, and is not essential to con- 
fer jurisdiction). 

Va. illia 
(45 Va.) 180. 

[a] “The undertaking is jurisdic- 
tional only because it is made so by 
statute.” Spreckels v. Spreckels, 114 
Cal. 60,.45 P 1022. 

[b] Where statute directory mere- 
ly.— Where the statute did not pro- 
vide for filing the bond within any 
specified time and did not attach any 
consequences to a failure to file the 
bond, it was held that it was merely 
directory and did not go to the ju- 
risdiction of the court. Rabe v. Ham- 
ilton,.15 Cal. 13h 

[e] Appeal voidable only.—In 
Connecticut probate appeals for the 
want of a bond are yvoidable only, and 
not void. Orcutt’s App., 61 Conn. 
378, 24 A 276; Bailey v. Woodworth, 
9 Conn. 388. 

[fd] Under United States Customs 
Administrative Act of 1890.—In re 
Certain Merchandise, 64 Fed. 576. 

62. See infra § 1275 et seq. 

63. See infra § 1271. 

64. Brand v. West, 14 La. Ann. 
187; Hill v. Bowden, 3 La. Ann. 452. 

Otherwise under some statutes see 
infra § 1143. 
eens Green v. Castello, 35 Mo. A. 

66. Dennison v. Talmage, 29 Oh. 
St. 433 


[a] In Nebraska on appeal from 
the probate court the district court 
has jurisdiction, after the transcript 
is filed, to determine whether or not 
a bond was necessary; and if it holds 


=~ Py oe 


[$§ 1141-1143 


* 


(b) Power of Legislature and Consti- 
tutionality of Statutes. 
ity to regulate appellate procedure the legislature 
has the power to require the giving of a bond or 
undertaking as a condition precedent to the right 
to appeal or sue out a writ of error, unless such 
power is clearly excluded: by the constitution.®7 
Such statutes do not violate constitutional pro- 
visions granting the right of appeal, as they do not 
restrict or deny the right, but merely regulate the 
manner of exercising it.°* Nor do they violate con- 
stitutional provisions that all laws relating to courts 
shall be general and of uniform operation,® or pro- 
visions that all courts shall be open, and that every 
person, for an injury done him in his lands, goods, 
person, or reputation, shall have a remedy in due 
course of law, and justice administered without de- 
nial or delay;*° nor are they in the nature of class 


Under its general author- 


Construction and Application of 


that none was required, and the ap- 
peal proceeds to judgment, which re- 
mains in full force, it is conclusive 
upon the parties, and cannot be col- 
laterally attacked for failure to give 
a bond. Rhea v. Brown, 4 Nebr. (Un- 
off.) 461, 94 NW 716. 
eers Ala.—Drake vy. Webb, 63 Ala. 
o 

Conn.—Beers v. Beers, 4 Conn. 535, 
10 AmD 186. 


Foster, 5 Ga. 194, 48 AmD 248. 

Ind.—Cain v. State, 36 Ind; As 54; 
74 NE 1102. 

Ky.—Paducah Hotel Co. v. Long, 
92 Ky. 278, 17 SW_ 853, 13 KyL 531. 

Mass.—Com. v. Whitney, 108 Mass. 
5; Hapgood v. Doherty, 8 Gray 373; 
Jones v. Robbins, 8 Gray 329. 

Nebr.—Hier Vv. Anheuser-Busch 
Eran Co., 52 Nebr. 144, 71 NW 
se ee, v. Dorcas, 11 Oh. St. 
{one = isele v. Com., 13 Serg. & R. 

R. I.—In re Liquors of MeSoley, 15 
R. I. 608, 10 A 659; Littlefield v. 
Peckham, 1 R. I. 500. 

Vt.—Lincoln v eke 20.-Vt.. B28. 

And see supra § 

68. Drake v. Webb, 63 Ala. 596; 
Hier v. Anheuser-Busch Brewing As- 
soc., BD Nebr. 144, 71 NW 105 (hold- 
ne that the provision of Const. art 

Gass 17, that appeals shall be allowed 
from the county court “in all civil 
cases on application of either party,” 
does not render invalid the require- 
ment of Comp. St. ec 20 § 26, that a 
bond must be given as a‘ prerequi- 
site to such appeal); Cass County 
School Dist. No. 6 v. Traver, 43 Nebr. 
524,. 61 NW. 720; Harrigan: v. Gil- 
christ, 121 Wis. 127, 99 NW 909. See 
Gordon v. Camp, 2 Fla. 23; In re Liq- 
uors of McSoley, 15 R. I. 608, 10 A 
659 (criminal case). : 

69. Hier v. Anheuser-Busch Brew- 
ing Assoc., 52 Nebr. 144, 71 NW 1005. 

70. Hier v. Anheuser-Busch Brew- 
ing Assoc., 52 Nebr. 144, 71 NW 1005. 

[a] Reasonable regulations impos- 
ing costs and requiring security for 
costs as incidents of judicial proceed- 
ings to redress wrongs or protect 
rights do not violate the bill of rights 
entitling every person to “obtain jus- 
tice freely and without being obliged 
to purchase it.” Harrigan vy. Gil- 
christ, 121 Wis. 127, 214, 99 NW 909. 

71. Hier v. Anheuser-Busch Brew- 
ing Assoc., 52 Nebr. 144, 71 NW 1005. 

[a] Not class iegislation.—Statu- 
tory regulations of the right to a re- 
view on appeal or otherwise, as re- 
gards costs and security for costs, 
cannot be condemned as class legis- 
lation merely because it is more bur- 
densome for some persons than for 
others to comply therewith. MHarri- 
aan v. Gilchrist, 121 Wis. 127, 99 NW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 1143] 


Statutes in General. , It is generally held that the 
‘statutes requiring a bond or other security on ap- 
peal or writ of error are peremptory,’? and in many 
eases it has been held that they must be complied 
with to give the appellate court jurisdiction.” 
other cases it is held that in construing such stat- 
utes the courts are not bound to a strict and literal 
interpretation, but will construe them so as to ef- 
fectuate the intention of the legislature instead of 


72. Ala.—King v. McCann, 25 Ala. 
471; Carey v. McDougald, 25 Ala. 109. 
D. C.—Schrot v. Schoenfeld, 23 
App. 421. 
Pa on Reon v. Heanu, 3 Hawaii 


Me.—Curtiss vy. Morrison, 93 Me. 
245, 44.A 892. 
ta Y.—In re Dumesnil, 47 N. Y. 
N. C.—State v. Wagner, 91 N. C. 


521; Anthony v. Carter, 91 N. C. 
Okl.—Brickner v. Sporleder, 3 
Holy 44) P.T26: 
Tex.—Lumpkin v. Smyth, 57 Tex. 


489. 
Ariz.—MecDonald v. Ellis, 4 


73. 
Artz. 189, 36 P 37. 
Fla.—Hall v. Penny, 13 Fla. 593. 

jll.—Hileman v. Beale, 115 Ill. 355, 
5.NE 108; Hartzell v. Warren, 77 Il 
A. 274; John V. Alles Plumbing Co. 
v.,Alles, 67 Ill. A. 252. 

Ind.—-Merryman v. Diffenbaugh, 
ae: 38 NE 72 Cha v. State, 36 Ind. 

A. 54, 74 NE 11 
agliss. .—Porter Mes Grisham, 4 Miss. 

~-Mont.—Hines y. Carl, 22 Mont. 501, 
57 P 88. 

Nebr.—Cass County School Dist. 


229. 
Okl. 


ae 6 v. Traver, 43 Nebr. 524, 61 NW 

ave C.—State v. Wagner, 91 N. C. 
521°" Smith:v..Abrams, 90..N. C.,27; 
Orr, v.. MeBryde; .7. N.. C. ay For- 
syth v. McCormick, 4 N.. C.-359. 


Okl.—Vowell v. Taylor, 8 Okl. 625, 


58 P 944. 
Wash.—Hibbard v. Delanty, 20 
Wash. 539, 56 P 34. 


And see other cases supra § 1141. 

74, Cal.—Mitchell v. California, 
ee Steamship Co., 154 Cal. 731, 99 
oe Oe 

Ga.—Smith v. Jackson, 122 Ga. 856, 
50 SE 930 

Ind.—Cox v. Hunt, 1 Blackf. 146. 

Iowa.—The Lake of the Woods v. 
Shaw, 2 Greene 91. 

Ky.—Feemster v. Anderson, 6 T. 
B. Mon. 537; Moore y. Gorin, 2 Litt. 
186. 

La.—Bickham v. Hutchinson, 50 La. 
Ann Ovo 902. 

iS SAID: p. Harrison, 4 Cow. 61. 

Oh.—Alber v. Froehlich, 39) Oh. St. 
245. 

Tex.—Hdwards v. Morton, 92 Tex. 
152, 46 SW 792; Owens v. Levy, 1 
Tex. A. Civ. Cas. § 407. 

Wis.—Charmley v. Charmley, 125 
Wis. 297, 103 NW _ 1106, gay AmSR 
827; Ingersoll Vv. Seatoft, 102 Wis. 
476, 78 NW 576, 72 AmSR 892; Smith 
Vv. Lockwood, 34 Wis. Wes Sletro! “Ve 
Bigelow, 31 Wis. 527; Vandyke v. 
Weil, 18 Wis. 277. 


75. See cases in following notes. 
76, Ark.—Sullivan v. Deadman, 14 
Ark. 49. 


Fla.—Williams y. Hilton, 25 Fla. 
608, 6 S 452. 

Hawaii—L. (1892) c 57 § 69, as 
amended by L. (1892) ¢c 109, which re- 
quires an appellant on appeal from 
an order of a circuit judge at cham- 
bers to pay the costs accrued, and 
file a bond for costs further to ac- 
crue within ten days after the filing 
of the order appealed from, applies 
where such appeal is taken to a cir- 
cuit court as well as where taken to 
the supreme court. Matter of Laz- 
arus, 11 Hawaii 379. 


Ky.—Garnett v. Foston, 122 Ky. 
195, 91 SW 668, 28 KyL 1119, 131 
AmSR 456. 


Md.—Biddison v. Mosely, 57 Md. 89. 
Mo.—Hall vy. Audrain County Ct., 
27 Mo. 329. 


‘Weeks, 1 Johns. Ch. (N. HYG eo 


APPEAL AND ERROR 


nullifying it." 


In 
statute.” 


lar courts only, 


Tenn.—Charleston Bank vy. Johns- 
ton; 1053/Tenn-) 5215159, Swolek. 

[a] Appeals from probate or sur- 
rogates courts.— (1) Under some 
statutes a bond or other undertaking 
is not required on appeals from pro- 
bate or surrogates courts to the cir- 
cuit or other superior court, or to the 
supreme court, as the case may be. 
Biddison v. Mosely, 57 Md. 89. (2) 
In Kentucky an appeal bond is not 
necessary in prosecuting an appeal 
from the judgment of a county court 
probating a will. Garnett v. Foston, 
122 Ky. 195, 91 SW 668, 28 KyL 1119, 
121 AmSR 456. (3) In other juris- 
dictions, however, a bond or other 
security is required on appeal from 
a judgment, order, or decree of the 
orphans or surrogate court, or of 
the circuit, district, or other supe- 
rior court in the exercise of a pro- 
bate jurisdiction, and an appeal with- 
out filing the same is ineffectual for 
any purpose. Harrison Nat. Bank v. 


Culbertson, 147 Ind. 611, 45 NE 657,, 


47 NE 13; Mallory v. Burlington, etc., 
Re Co3 S8s Kan. 557, 36 1P 010593; Beer 
v. ‘Their (Crediters,) t2 la;tAnn:) 774% 
Moore v. Phillips, 94 Me. 421, 47 A 
913; Curtiss v. Morrison, 93 Me. 245, 
44 A 892; Corbin v. Laswell, 48 Mo. 
A. 626; Green v. Castello, 85 Mo. A. 
127; In re Powers, 79 Nebr. 680, 113 
NW 198; Parker’s App., 15 N. H. 24; 
In re Dumesnil, 47 N. Y. 677; Cluff’s 
Mista), DINIISE 753, NYCivProe 338; 
Spotts v. Dumesnil, 12 AbbPrNS (N. 
Y.) 117; Brickner v. Sporleder, 3 Okl. 
561, 41 P 726; Lumpkin v. Smyth, 57 
Tex. 489; Brown v. Hinman, Brayt. 
(Vt.) 20. (4) It was formerly the 
rule in Arkansas that no bond was 
required on an appeal from the pro- 
bate to the circuit court. Biscoe v. 
Maddin, 12 Ark. 765 [overr Morrow 
v. Walker, 10 Ark. 569, and foll Sulli- 
van v. Deadman, 14 Ark. 49; Ross v. 
Davis, 13 Ark. 293]. (5)... Bute this 
rule was subsequently changed by 


statute, and a bond is now re- 
quired: Johnson v. Du Val, 27 Ark. 
[b J Chancery appeals.—(1) In 


some jurisdictions no bond or un- 
dertaking is required for an appeal 
in chancery... See Johnson vy. Hodges, 
24 Ark. 597; and other cases infra 
this note. (2) But in other jurisdic- 
tions statutes have been enacted re- 
quiring such a bond or undertaking 
as a condition precedent to an ap- 
peal. Gay v. Edwards, 30 Miss. 218. 
(3) And in some eases it has been 
held that a chancery court has the 
inherent power to require such a bond 
or deposit without any statutory en- 
actment conferring that authority. 
Ex p. Planters’, etc., Mut. Ins. Co., 
50 Ala. 390; Hawley v. Bennett, 5 
Paige (N. 104; Bradwell oe 
ee 
also Fullerton v. Miller, 22 Md. 1; 
Thompson vy. McKim, 6 Harr. & J. 
(Md.) 302; McKim vy. Thompson, 1 
Bland (Md.) 150. (4) In Florida a 
chancery appeal may be perfected 
without giving bond and security, or 
paying the costs of the suit as re- 
quired in suits at law. Williams v. 
Hilton, 25 Fla. 608, 6 S 452; Smith 
v. Curtis, 19 Fla. 786; Bauknight v. 
Sloan, 17 Fla. 281; Robinson v. Rob- 
erts, 16 Fla. 156; Kilbee v. Myrick, 
12 Fla. 416. (5) A statute requiring 
security on appeal from judgments 
at law does not extend to appeals 
from chancery, unless expressly so 
stated. Robinson v. Roberts, supra. 
(6) In Michigan, under 1 Comp. L. 
§ 5b0, as amended by Pub. Acts 


Case must be within the statute. 
where a bond or undertaking is required in certain 
cases only, it is. not necessary, and cannot be re- 
quired in a case which does not come within the 
This is true, for example, where the stat- 
ute requires a bond or undertaking in the case of © 
appeals or proceedings in error to or from particu- 
“8 or in particular actions or pro- 


(Cray 10g 


Of course, 


(1899), Act No. 248, no bond is re- 
quired to perfect a general appeal in 
chancery, except where a stay of pro- 
ceedings is sought. Harmon v. Met- 
calfe, 134 Mich. 643, 96 NW 1060; 
Daschke v. Schellenberg, 124 Mich. 
16, 82 NW 665. (7) No bond is re- 
quired on an appeal from an order 
overruling a demurrer. Daschke v. 
Schellenberg, supra. (8) And an ap- 
peal from an order overruling a mo- 
tion to vacate an order dismissing a 
petition to set aside a certain tax 
sale and deed is a general appeal in 
chancery, in which no bond is re- 
quired except a bond to stay proceed- 
ings. Hayward v. O’Connor, 142 
Mich. 230, 105 NW 596. (9) -And in 
Tennessee no additional bond is re- 
quired upon prosecution of a writ of 
error to reverse a decree of the court 
of chancery appeals. Charleston 
Bank v. Johnston, 105 Tenn. 521, 59 
SWwiel3i: 

[c] Appeals from justices’ courts. 
—(1) The statutes usually require 
that, on appeal from the judgment 
of a justice of the peace, the appel- 
lant shall within a certain time give 
a proper appeal or cost bond (Getty 
v. Miller, 10 Colo. A. 331, 51 P 166; 
Schrot v. Schoenfeld, 23 App. (D. C.) 
421; Roberts v. Napier, 126 Ga. 693, 
55 SE 914; Wilson v. Dyle, 12 Ida. 
295, 85 P 928; Cuddelback v. Parks, 2 
Greene (Iowa) 148; McCarthy v. Hol- 
den, 54 Kan. 313, 38 P 261; St. Louis, 
etc., R. Co. v. Hurst, 52 Kan. 609, 35 
P 211; Ruff v. Montgomery, 83 Miss. 
184, 85 S 465; Hyatte v. Wheeler, 101 
Mo. A. 357, 73 SW 1100; State v. 
Hammond, 92 Mo. A. 231; Delaney v. 
Burcklee, 57 N. J. L: 323, 30 A 809; 
Slattery v. Haskin, 42 Hun 86, 3 NY 
St 497; Brickner v. Sporleder, 3 Okl. 
561, 41 P 726; Carter v. Wyrick, (Tex. 
Civ. A.) 98 SW 644), (2) undertaking 
(Coker v. Colusa County Super. Ct., 
58 Cal. 177; Crowley Launch, etc., Co. 
v. San Francisco Super. Ct., 10 Cal. 
A. 342, 101 P 935; Smith v. Coffin, 9 
S. D. 502, 70 NW 636), (3) or recog- 
nizance (Dolloff v. Hartwell, 38 Me, 
54; Slater v. The Convoy, 10 Mo. 513; 
Willey v. Walls, 4 Mo. 271), (¢4) to 
prosecute the appeal with effect or 
pay the costs of the appeal. And a 
failure to give such security is gen- 
erally fatal to the jurisdiction of the 
appellate court. Coker v. Colusa 
County Super. Ct., supra; Crowley 
Launch, ete., Co. v. San Francisco Su- 
per. Ct., supra; McCarthy v. Holden, 
54 Kan, 313, 38 P 261; Cass County 
School Dist. No. 6 v. Traver, 43 Nebr. 
524, 61 NW 720; Vowell v. Taylor, 
8 Okl. 625, 58 P 944; Doering v. Jen- 
sen, 16.S. D. 58, 91 NW 343; Brown 
v. Brown, 12 S. D. 380, 81 NW 627; 
Brown v. Chicago, etc., R. Co., 10 S. 
D. 633, 75 NW 198, 66 AmSR 730; 
Rudolph vy Herman, 4 S. D. 430, 57 
NW 65; Rudolph v. Herman, 2 S. D. 


399, 50 NW 833; Carter v. Wyrick, 
(Tex. Civ. A.) 98 SW 644. Compare 
Rabe v. Hamilton, 15 Cal. 31. And 


see infra § 1141. (5) In some juris- 
dictions, however, the statutes do not 
require a bond on appeal from the 
justice’s court where the judgment 
appealed from is in favor of the ap- 
pellant (Delaney v. Burcklee, 57 N. 
J. L. 323, 30 A 809; Edwards v. Mor- 
ton, 92 Tex. 152, 46 SW 792, holding 
that, where plaintiff brought suit be- 
fore a justice for one hundred and 
forty-six dollars, but recovered only 
sixty dollars and costs, he was en- 
titled to an appeal to the county court 
without filing an appeal bond, since 
the case was not within Rev. St. 
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ceedings,’’ or to review particular judgments, or- 


ders, or decrees.*8 
Alternative methods. 


in “double the amount of the judg- 
ment’), (6) or, if against the appel- 
Jant, is for costs only (Houston, etc., 
R. Co. v. Red Cross Stock Farm, 91 
Tex. 628, 45 SW 375; Feagan v. Bar- 
ton-Parker Mfg. Co., 42 Tex. Civ. A. 
373, 93 SW 1076; Brown v. Dutton, 
38 Tex. Civ. A. 294, 85 SW 454; Vo- 
ges v. Dittlinger, (Tex. Civ. A.) 72 
SW _ 875). 

[d] Appeal from commissioners’ 
courts and the like.—(1) An appeal 
bond or undertaking is sometimes 
required on appeal from a county 
commissioner’s court (Smith v. Gus- 
tin, 169 Ind. 42, 80 NE 959, 81 NE 
722, proceedings to establish public 
ditch; Harris v. Millege, 151 Ind. 70, 
51 NE 102; Sutphin v. Sparger, 150 
N. C. 517, 64 SE 367), (2) or other 
courts of a similar nature (Sutphin v. 
Sparger, supra), (3) as in the case 
of an appeal from the board of su- 
pervisors regarding highways (State 
v. Austin, 35 Minn. 51, 26 NW 906; 
State v. Fitch, 30 Minn. 532, 16 NW 
411, (4) or from the decisions of 
fence viewers (Hahn v. Lumpa, 131 
Iowa 722, 109 NW 310). (5) This 
rule, however, is not in force in some 
states. Monroe County v. Strong, 78 
Miss. 582, 29 S 530 (no bond required 
on appeal from board of supervisors). 
(6) In Idaho the giving of an under- 
taking on appeal from the order of a 
board of county commissioners is not 
jurisdictional, unless one has been or- 
dered by the court. Great Northern 
R. Co. v. Kootenai County, 10 Ida. 
379, 78 P 1078; Ravenscraft v. Blaine 
County, 5 Ida. 178, 47 P 942. (7) In 
at least one jurisdiction no bond is 
required on appeal from a commis- 
sioner’s court where there was no 
judgment against the appellant. 
Karnes County v. Nichols, (Tex. Civ. 
A.) 54 SW 656. 

[e] City courts in New York.—(1) 
Under the old code security was not 
required to perfect an appeal to the 
general term of the supreme court 
from orders of a single justice in 
the same _ court. Beach v. South- 
worth, 6 Barb. 1738, 1 CodeRep 99; 
Bacon v. Reading, 8 N. Y. Super. 622; 
Reynolds v. Freeman, 6 N. Y. Super. 
702; Allen v. Johnson, 4.N. Y. Super. 
629; Emerson v. Burney, 6 HowPr 
382; Nicholson v. Dunham, 1 CodeRep 
Pilg, (2) Nor was a bond required 
on appeal from the city court to the 
court of common pleas. Schnitzer v. 
Willner, 5 Misc. 418, 25 NYS 960. 
But see Carling v. Purcell, 3 Mise. 
55, 22 NYS 558. (38) The same prac- 
tice is in force at the present time 
on appeals from orders of the spe- 
cial term. Carter v. Hodge, 150 N. 
Y. 532, 44 NE 1101; Mossein yv. Em- 
pire State Surety Co., 97 App. Div. 
230, 89 NYS 843. (4) And under Code 
Civ. Proc. §§ 1340, 1341, as amended 
by N. Y. L. (1895) '¢ 946, security 
is not necessary on an appeal from a 
judgment of the general term of the 
city court set for the hearing at the 
appellate term. Quigg v. Interna- 
tional Shirt, etce., Co., 16 Misc. 39, 37 
NYS 916. (5) But, on an appeal 
from a judgment of the city court 
and for a new trial in the county 
court, an undertaking, as required by 
Code Civ. Proc. § 3069, must be ex- 
ecuted, although the appeal is by 
plaintiff in whose favor the judg- 
ment was rendered. J., etc., Electric 
Co. v. Centotella, 77 Misc. 670, 138 
NYS 571. 

77. Hall v. Audrain County Ct., 27 
Mo. 73292) Carlisle wi Priot; 487 Sin ce 
183, 26 SE 244; Martin v. Mitchell, 32 
Tex. Civ. A. 385, 74 SW 565; Arthur 
a a tee 26 Tex. Civ. A. 574, 64 SW 
831. 

[a] Special proceedings.—A bond 
must be given on appeal taken in a 


The statutes sometimes 
provide alternative methods of taking and perfect- 
ing an appeal or proceeding in error, under some of 


, [1895] art 1670, providing for a bond 


which it is not necessary to file a bond or other se- 


curity, while under others it is necessary, as in the 


provides that it shall be taken simi- 
larly as an appeal from a decision 
by a court of general jurisdiction, 
and a bond is there required. In re 
Beckwith, 15 Hun (N. Y.) 326. 

[b] Summary proceedings.—In 
South Carolina, under act (1894) p 
823 (Civ. Code [1902] § 2423), au- 
thorizing appeals without bonds in 
summary proceedings, a tenant who 
gives a bond to reimburse a land- 
owner for damages sustained by him 
through loss of rent or stay of exe- 
cution pending a final determination 
of the case is exempt from giving an 
appeal bond. Carlisle v. Prior, 48 
S. C. 188, 26 SH 244, 

[c] Guardianship proceedings. — 
Hall v. Audrain County Ct., 37 Mo. 
329 (bond not required on appeal to 
circuit court from order of county 
court removing guardian of insane 
person); Arthur vy. Reed, 26 Tex. Civ. 
A. 574, 64 SW. 831 (bond not neces- 
sary on appeal in guardianship pro- 
hea: under Rev. St. [1895] art 

{d] Judgment settling accounts of 
personal representatives, guardians, 
etc.—In re Huggins, 102 SW 849, 31 
KyL 475 (bond required). 

fe] Supplementary proceedings.— 
O’Neil v. Martin, 1 EK. D. Smith (N. 
Y.) 404 (bond not required). 

{f] Judgment affirming decision 
of county commissioners.—Foresman 
v. Nez Perce County, 11 Ida. 11, 80 P 
11381 (bond required). See supra 
note 76 [da]. i 

[g] Election contest.—(1) In Ken- 
tucky it is required by statute (Acts 
HExtraord. Sess. [1900] p 40 § 12) 
that a bond must be given as a con- 
dition precedent to the right to ap- 
peal in a contested election case. Pat- 
terson v. Davis, 114 Ky. 77, 70 SW 47, 
24 KyL 842. (2) But in Texas, un- 
der Rev. St. art 1804n, a_ special 
proceeding to contest an election may 
be instituted by any qualified voter 
against certain specified officers, who 
may appeal without bond. Martin 
v. Mitchell, 32 Tex. Civ. A. 385, 74 
SW_ 565. 

[h] Habeas corpus; civil action 
or proceeding.—An appeal from a 
judgment denying an application for 
a writ of habeas corpus, being an 
appeal in a civil proceeding, is inef- 
fectual unless an appeal bond is given 
as required by 2 Ballinger Annot, 
Codes & St. § 6505, in civil actions. 
State v. King County Super. Ct., 32 
Wash. 1438, 72 P 1040. See Habeas 
Corpus [21 Cye 340, 342]. 

{i] Dismissing replevin suit.—On 
an appeal from a judgment dis- 
missing a replevin suit, no bond is 
reauired, as no execution can issue. 
Rich vy. Conley, 64 NYS 333. 

78. Reay v. Butler, 118 Cal. 113, 
50 P 375; Byrd v. ‘Clarke, 52 Miss. 
623; Gay v. Edwards, 30 Miss 218; 
State v. Tenth Judicial Dist. Ct., 33 
Mont. 119, 82 P 63; Beach v. South- 
worth, 6 Barb. (N. Y.) 173, 1 Code 
Rep 99; Emerson v. Burney, 6 How 
Pr (N. Y.) 32; Davies v. Skidmore, 5 
Hill (N. Y.) 501; and other cases in- 
fra this note. 

[a] Judgment or decree for 
money.—A statute requiring an ap- 
peal bond for double the amount of 
the judgment, where the judgment or 
decree is for the payment of money, 
must be complied with, although dif- 
ferent relief is included in the same 
decree. Flynn v. Des Moines, etc., R. 
Co., 62 Iowa 521, 17 NW 769. 

[b] Judgment directing sale or 
delivery of property.—The require- 
ment of a bond on appeal from a 
judgment directing the sale or deliv- 
ery of real property includes a judg- 
ment of foreclosure. Gerald v. Ger- 
ald, 30 S. C. 348, 9 SE 274. 


ease of statutes requiring security for an appeal in 
term and without notice, but not for an appeal not 
in term but on notice, and in other like cases.79 


special proceeding where the law | 


[c] Judgment after trial on mer- 
its.—A statute requiring an appel- 
lant to give a bond upon appeal from 
a judgment after a “trial at law on 
the merits” was held not to apply to 
judgments obtained by ‘default for 
not pleading.’ Davies vy. Skidmore, 
5 Hill (N. Y.) 501. 

[d] “Interlocutory decree.”—A de- 
eree which perpetuates an injunction 
restraining defendant from cutting 
timber alleged to belong to plaintiff, 
and which appoints a master to as- 
certain the damages is an “interlocu- 
tory decree,’ within Code (1906) § 
35, providing that, on appealing from 
an interlocutory decree, a bond must 
be given. Smith v. Holifield, 98 Miss. 
649, 54 S 84, 

fe] On review of report of ref- 
eree.—Haight v. Prince, 4 N. Y. Su- 
per. 723 note, 2 CodeRep 96 (bond 
required). 3 

[f] Appeal from  orders.—(1) 
Some statutes require a bond or un- 
dertaking to. perfect an appeal from 
an order the same as from a final 
judgment. In re Kasson, 135 Cal. 1, 
66 P 871; Stewart v. Burbridge, 7 
Cal. Unreps Cas. . 366) (108 P4149" 
Rhoads v. Gray, 5 Cal. Unrep. Cas. 
664, 48 P 971; Hartzell v. Warren, 77 
Ill. A. 274; Miller v. Burket, 132 Ind. © 
469, 32 NE 309; Berry v. Berry, 22 
Ind. 275; Staley v. Dorset, 11 Ind. 
367; Haessly v. Secor, 135 Wis. 548, 
116 NW 175. (2) Order denying new 
trial. Scott v. Glenn, 98 Cal. 168, 
32 P 983. (8) Other statutes make 
the question depend upon the nature 
of the order. Smith v. Holifield, 98 
Miss. 649, 54 S 84; and other cases 
infra this note. (4) In Mississippi 
an appeal from an order overruling 
a demurrer, although granted by a 
supreme judge under Code (1906) § 
4908, authorizing the supreme judges 
to grant appeals from interlocutory 
decrees, must be perfected by the fil- 
ing of a bond within the ten days 
provided for by § 34. Monk v. Quar- 
réels, 105° Miss) 895,463) (SV29s7 bac 
see Byrd v. Clarke, 52 Miss. 623; 
Philips v. Hines, 33 Miss. 163; Gay 
v. Edwards, 30 -Miss. 218. (G3 eigata\ 
Tennessee a bond for costs only is 
required. Crawford v. Adtna L. Ins. 
Co., 12 Heisk. (Tenn.) 154. (6) Or- 
der not requiring payment of money. 
In some states no bond is required 
on an appeal from an order which 
does not require the payment of 
money. Reay v. Butler, 118 Cal. 113, 
aed 375; Gay v. Edwards, 30 Miss. 

{[g] Judgment does not include or- 
ders.—(1) code provision requir- 
ing an undertaking to be given on ap- 
peal from a judgment does not in- 
clude appeals from orders unless ex- 
pressly so stated. Emerson vy. Bur- 
ney, 6 HowPr (N. Y.) 32. (2) On ap- 
peals from orders made upon spe- 
cial motions, as distinguished from 
judgments, no security is required. 
Beach v. Southworth, 6 Barb. (N. Y.) 
1738, 1 CodeRep 99. 

79. Theisen v. Matthai, 165 Cal. 
249, 131 P 747; Bohn v. Bohn, 159 Cal. 
366, 116 P 567; Mitchell v. Califor- 
nia, etc., Steamship Co., 154 Cal. 731, 
99 P 202; In re McPhee, 154 Cal. 385, 
Vie (835. Carr avin SLOENY Haale 
397, 120 P 35; Colusa Milling Co. v. 
Draper Dray, etc., Co., 13 Cal. A. 329, 
109 P 504; Russell vy. Banks, 11 Cal. 
A. 450, 105 P 261; Ex p. Sweeney, 
131 Ind. 81, 830 NE 884; Holloran v. 
Midland R. Co., 129 Ind. 274, 28 NE 
549. 
{a] Indiana.—(1) “The filing of a 
bond is an essential step in perfect- 
ing a term appeal, and where a bond 
is not filed within the time limited 
by the order granting the appeal, the 
appeal must be upon notice. This 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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And it, has been held that, where the statutory mode 
in which an appeal bond is not required is complied 
with, although it was intended and attempted to ap- 
peal in the mode in which a bond is necessary, the 
failure to file a bond or insufficiency thereof will not 
render the appeal invalid.®° 

Only in case of supersedeas or stay. Under some 
statutes a bond or other security, except sometimes 
security for costs, is not required, either generally 
or in certain cases, except when the appeal or writ 
of-error is to operate as a supersedeas or stay, and 
in such case the failure to give the bond does not 
affect the validity of the appeal or writ of error, 
but merely prevents it from operating as a super- 
sedeas or stay.*? 

Bond for costs by nonresidents. In some juris- 
dictions a statute requiring a nonresident plaintiff 
to give a bond for costs before instituting an action 
or suit is held applicable to nonresident plaintiffs 
or defendants suing out a writ of error, ag it is re- 
garded as a new action.*” 

[§ 1144] (3) When Required by Rule of Court. 
An appeal bond or undertaking is sometimes re- 
quired by rule of court, and in such ease the rule 
must be complied with, if it is within the power of 


341; 
Mo.—Burgess 


doctrine has been asserted in many 
unreported decisions, made upon mo- 


APPEAL AND ERROR 


Swann v. Horne, 


[SOog1 Ie. 


the court to prescribe the same, but not otherwise.*? 

[§ 1145] (4) When Required by Order of Court. 
An appeal bond or undertaking is necessary when 
it is required by an order of the court, if the court 
has authority to impose the condition.** In some 
states the court is expressly authorized by statute 
to require an appeal bond or security for costs.*° 
But the court has no power to impose such a con- 
dition if the appeal or proceeding in error is a 
matter of right under the constitution or statute, 
and no such condition is thereby prescribed or 
authorized.®® Hence it has been held that, where 
there is no statute authorizing the court to require 
a new undertaking on appeal on the insolvency or 
death of the sureties on the original undertaking, 
the appellate court has no authority to demand it.8* 
And even when the court has the power to require 
a bond, it cannot require an unreasonable one.® 
But the trial court’s action in requiring a bond and 
in fixing its condition cannot be reviewed in the ap- 
pellate court, unless there appears to have been a 
manifest abuse of such discretion.’® It is error to 
include in a decree a provision requiring a bond for 
costs on a prospective appeal which has not been 
prayed for or allowed.°° 


54 Miss. 337. 
O’Donoghue, 90 


ineffective until the condition is com- 
plied with. Kentucky Coal, ete., Co. 
v. Howes, 153 Fed. 163, 82 "CCA "337: 


tions, and is declared in Holloran v. 
Midland R. Co., 129 Ind. 274, 28 NE 
549, See, also... Goodwin v. Fox, 
AZO FU. Ga SCEM COs oO. Ty weds 
815; Webber v. Brieger, 1 Colo. A. 
92, 27.P 871. (2) In Jones v. Drone- 
berger, 23 Ind: 74, and in Ham v. 
Greve, 41 Ind. 531, there are inti- 
mations of a contrary doctrine, but 
there was no authoritative decision 
upon the question. (3) The failure 
to file a bond does not, however, pre- 
vent an appeal upon notice. As held 
in Burt v. Hoettinger, 28 Ind. 214, a 
bond is not always essential to an 
‘appeal; but, as held in Holloran v. 
Midland R. Co., supra, where there 
is no bond, notice is required. (4) 
A bond is, we may add, not essential 
to the appeal, although it is neces- 
sary to obtain a supersedeas, where 
notice is given.” Ex p. Sweeney, 131 
Ind. 81, 30 NE 884. See also Sturgis 
v. Rogers, 26 Ind. 1; Berry v. Berry, 
22 Ind. 275; Staley v. Dorset, 11 Ind. 
367; Pittsburgh, etc., R. Co. v. Reed, 
36 Ind. A. 67, 75 NE. 50; John V. 
Farwell Co. v. Newman, 17 Ind. A. 
649, 47 NE 234. 

830. Mitchell v. California, ete., 
Steamship Co., 154 Cal. 731, 99 P 202 
Russell v. Banks, 11 Gal. A. 450, 105 
Pr261. Pittsburgh, etc... R: Co. v. 
eed, 36 Ind. A. 67, 77 NE 50. 

Ala.—Nixon v. Boling, 145 Ala. 
2T7. "40 4 210. A bond is unnecessary 
where the appeal is not intended to 
act as a _supersedeas, and a simple 
acknowledgment in writing by the 
sureties is sufficient to secure the 
costs. Marshall v. Croom, 50 Ala. 
479: Williams v. McConico, 27 Ala. 
572; Riddle v. Hanna, 25 Ala. 484; 
Spencer v. Thompson, 24 Ala. 512. 

Ark.—Childress v. Foster, 2 Ark. 
123. 

Fla.—MclIver v. Marshall, 24 Fla. 
42, 4 S 563; Bauknight v. Sloan, alert 
Fila. 281; Kilbee v. Myrick, 12 Fla. 
416. 

Ga.—Perkins v. Rowland, 69 Ga. 
661; Hill v. Hudspeth, 22 Ga. 621; 
Nisbet v. Lawson, 1 Ga. 275; Doe v. 
Peeples, 1 Ga. 1; Bennett v. Ralf, 4 
Ga. A. 484, 61 SE 887. 

Md.—Biddison v. Mosely, 57 Md. 
89; Price v. Thomas, 4 Md. 514; Mc- 
Kim v. Thompson, 1 Bland 150; Ring- 
gold’s Case, 1 Bland 5. 

Mich.—Hayward v. O’Connor, 142 
Mich. 230, 105 NW 596; Harmon v. 
Metcalfe, 134 Mich. 643, 96 NW 1060; 
Daschke_ v. Schellenberg, 124 Mich. 
16, 82 NW _ 665. 

Miss.—Winters v. Claitor, 54 Miss. 


Mo. 299, 2 SW 308; Byrne v. Thomp- 
son, 1 Mo. 443; State v. Adams, 9 Mo. 
A. 464; Blanchard v. Wolff, 1 Mo. A. 
520. Defendant may appeal from an 
adverse judgment in an attachment 
suit without giving a bond. His fail- 
ure to give a bond deprives him of 
the right to a supersedeas. Paddock- 
Hawley Iron Co. vy. Graham, 48 Mo. 
A. Ban? Crawford v. Greenleaf, 48 Mo. 


A. 590 

N. Y¥.—Goodwin v. Bunzl, 102 N. Y. 
224, 6. NE 399; Manning v. Gould, 90 
N. Y, 476; Genter v. Fields, 2 Abb. 
Dee. 253, si Keyes 483; Kitching v. 
Diehl, 40 Barb. 433; Davis v. Duffie, 
21 N. Y. Super. 691; O’Neil v. Mar- 
tin, 1 HE. D. Smith 404; Halsey v. 
Flint, 15 AbbPr 367; Parsons v. Suy- 
dam, 4 AbbPr 134; Struve v. Droge, 
62 HowPr 258; Ritter v. Krekeler, 44 
HowPr 445; Ten Broeck v. Hudson 
River R. Co., 7 HowPr 137. 

S. D—Fullerton Lumber Co. v. 
Tinker, 21 S. D. 647, 115 NW 91. 

Tex.—Turner v. Hamilton, 6 Tex. 
250; Hansborough v. Townes, 1 Tex. 
58. 

Utah.—Winter v. Hughes, 3 Utah 
438, 24 P 907. 

Va.—Williamson v. Gayle, 4 Gratt. 
(45 Va.) 180. 

Wvyo.—Bortree vy. Dunkin, 20 Wyo. 
SO pelo (OSs 

Ont.—McLaughlin _ v. 
Ont. L. 114, 2 OntWR 10 

Supersedeas and stay of proceed- 
ings see infra § 1391 et seq. 


Mayhew, 5 


82. Filley v. Cody, 3 Colo. 221; 
Talpey v. Doane, 2 Colo. 298; Rob- 
erts v. Fahs, 32 Ill. 474; Smith v. 
Robinson, 11 Jil. 119; Hickman v. 
Haines, 10 Ill. 20; Ripley v. Morris, 
TAIN S81 

83. Taylor v. Leesnitzer, 31 App. 


(D. C.) 92; Darlington v. Turner, 24 
App. (D. C.) 573; Robinson v. Rob- 
erts, 16 Fla. 156. See supra § 1031. 

84. U. S—kKentucky Coal, etc., Co. 
v. Howes, 153 Fed. 163, 82 CCA’ 337 
(writ of error). 

Ala.—Fomby v. Cundell Lumber 
Co., 156 Ala. 663, 46 S 750. 

Ga.—Kirlin v. Lockhard, 39 Ga. 


713. 

Ill.—Hill v. Chicago, 218 Ill. 178, 
75 NE 1766; Dobson v. Hughes, 168 
Ill. 148, 48 NE 74 [aff 66 Ill. A. 487]. 

La. — Audubon Hotel Co. v. Braunig, 
119 La. 1070, 44 S 891; Stewart v. 
Cattle Co., 50 La. Ann. 845, 24 S 273. 

[a] An order allowing an appeal 
or writ of error conditioned on the 
giving of a bond, when the court has 
power to impose such condition, is 


Audubon Hotel Co. v. Braunig, 115 
La. 1070, 44 S 891; and other cases 
supra this note. 

[b] When warrant of attachment 
is annulied.—Since, under Code Civ. 
Proc. § 3343 subd 12, a failure to ob- 
tain a stay of proceedings after a 
judgment for defendant annuls a 
warrant of attachment therein, the 
court cannot recuire plaintiff to 
give security further than that fur- 
nished at the time of the granting 
of the warrant in order to appeal. 
Flick v. Wyoming Valley Trust Co., 
149 App. Div. 546, 133 NYS 1066. 

85. Broden v. Thorpe Block Sav., 
etc., Co., 20 Ind. A. 684, 50 NE 403; 
Clark v. Courser, 30 N. H. 454. 

[a] Inability to give bond.—In 
Wadleigh v. Haton, 59 N. H. 574, 
plaintiff who was defendant’s ward 
attempted to appeal from a dismis- 
sal of her petition for a revocation 
of the guardianship, but she was un- 
able to give an appeal bond, as all 
her property was under the control 
of her guardian. It was held that 
she would not be ordered to do so, 
as, under Gen. L. c 207 § 10, the 
court may exercise its discretion in 
requiring plaintiff to furnish security 
for costs. 

36. U. S—Lewis v. Holmes, 194 
Fed. 842, 116 CCA 408 (appeal a mat- 
ter of right). 

Miss.—Monroe County v. Strong, 
78 Miss. 582, 29 S 530. 

Mont.—State v. Tenth Judicial 
Dist. Ct., 33: Mont..119, 82 P 663: 

N. Y.—-Honduras v. Soto, 12 SNe aye 
310, 19 NE 845, 8 AmSR 744, 2 LRA 
642; Bonnett v. Townsend, 63 Hun 
45, 7 NYS 566. 

Oh.—Dennison v. Talmage, 29 Oh. 
St. 433. 

S.. C—Hughes v. Edisto eee 
Shingle Co., 51 S: €. 1, 28 SE 2 

Tex.—Houston, etc., R. Co. v. Red 
Cross Stock Farm, 91° Nex. 628, 145, 
SW. 375. 

Va.—Braxton v. Morris, 1 Wash. 
(1_ Va.) 380. 

Wyo.—Bortree v. Dunkin, 20 Wyo. 
376, 133 g BO Pte 

87. Bonnett v. Townsend, 63 Hun 


45, 17 NYS 566. 

88. Lewis v. Holmes, 194 Fed. 
842, 116 CCA 408; North-West 
Thresher Co. v. Andrews, 1 Alta. L. 
425, 9 WestLR 282. 

89. Broden v. Thorpe Block Savy., 
etce., Co., 20 Ind. A. 684, 50 NE 408. 

90. Atwood v. Knowlson. 91 Ill 
A. 265. 
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[§ 1146] (5) Power of Court to Dispense with 
or Change Character of Security. When a statute 
requires a bond or other security for an appeal or 
proceeding in error, neither the appellate nor the 
lower court can dispense with it, or relieve a 
party who has failed to comply with the statute,°? 
unless a statute authorizes such relief.°? Nor can 
the court accept or hold sufficient a security of a 
different character from that, prescribed by the 
statute, unless the departure is immaterial and there 
is a substantial compliance with the statutory re- 
quirements.°* 

Time of order dispensing with security. Under 
a statute authorizing the court to dispense with se- 
curity on appeal in certain eases, it has been held 
that the order of the court must be made within the 
time allowed for filing the bond, and an order dis- 
pensing with the security subsequently made, with 
a direction that it be entered nune pro tune as of 
an earlier date, is unavailing.®* 

[§ 1147] (6) Of Whom Required. A bond or 
undertaking on appeal or proceeding in error can 
be required only of those persons who come within 
the terms and intent of the statute.°’ On the other 


APPEAL AND 


| 


. a 


ERROR [§§ 1146-1148 


hand it is required of every person who, comes 
within the statute, irrespective of residence, ca- 
pacity, ability to comply with the statute, or other 
circumstances, unless he is expressly or impliedly 
excepted or exempted.°® The statutes apply to ap- 
pellant or plaintiff in error, whether he was plain- 
tiff or defendant in the court below, and the bond 
must be given by him,°* unless there is something 
to show a contrary intention.°® 

[§ 1148] (7) Where There Are Several Judg- 
ments, Orders, or Decrees. The statutes requiring 
bonds or undertakings on appeal or proceedings in 
error generally contemplate and require a separate 
bond or undertaking, contained either in the same 
or in separate instruments, for each judgment, or- 
der, or decree appealed from.®® And in some states, 
where the statute contemplates distinct and separate 
appeals from different judgments or orders by differ- 
ent notices of appeal, it is necessary that an under- 
taking in a separate instrument be given for each 
appeal.t In some cases, however, a single bond or 
undertaking may support an appeal from more than 
one judgment, order, or deeree.? And in some ju- 
risdictions, by statute, an appeal from a judgment 


91. Colo.—Fuller vy. Fuller, 7 Colo.| press terms of the statute); Denni- 


Aw b55,44° Pi 72: 

Ga.—Hobbs v. Cody, 45 Ga. 478. 

Ill.— John F. Alles Plumbing Co. v. 
Alles, 67 Ill. A. 252. i 

La.—Audubon Hotel Co. v. Braunig, 
119 La. 1070, 44 S 891. 

Mo.—Hyatte v. Wheeler, 101 Mo. 
A. 357, 73 SW 1100 (appeal from jus- 
tice). 

j Y.—Architectural Iron Works v. 
Brooklyn, 85 N. Y. 652; In re Dumes- 
nil, 47 N. Y. 677; Spotts v. Dumesnil, 
12 AbbPrNS 117. 

N. C.—Harshaw v. McDowell, 89 
N. C. 181. 

Oh.—Dennison v. Talmage, 29 Oh. 
St. 433; Brown v. Wallace, 21 Oh. Cir. 
GE Aline Oh: (Cir: Dec len wy: 
Walnut Hills, etce., Turnp. Co., 9 Oh. 
Dee. (Reprint) 322, 12 CincLBul 
168. 

Tenn.—Staub v. Williams, 1 Lea 
36; Bayley v. Hazard, 3 Yerg. 487, : 

WwW. Va.—Smith v. West Virginia 
Cent. Gas Co., 65 W. Va. 216, 63 SE 
1096, 17 AnnCas 377. 

[a] It is the law, and not the 
court, that determines the cases in 
which bonds shall be given. The 
power of the court is merely to de- 
termine the amount and the obligee 
of the bond, and is limited in its ef- 
fect to cases in which the law itself 
requires the bond. Dennison v. Tal- 
mage, 29 Oh. St. 433. . 

[b] In Vermont the city court of 
Burlington, being one of special and 
limited jurisdiction, can act in mat- 
ters specifically provided for only in 
conformity with the statute, and 
hence is without power to. grant an 
appeal without the recognizance re- 
quired by Gen. St. c 94 § 16. State 
v. Cloran, 47 Vt. 281. 

92. Skerrett’s Hst., 80 Cal. 62, 22 
P 85; Parker’s App., 15 N. H. 24. See 
infra § 1165 et seq. 

93. See infra § 1173. 

94. Skerrett’s HEst., 80 Cal. 62, 22 
12) Say 

Time of filing bond or undertaking 
see infra § 1253 et seq. 

95:9 Cook v Kang, TS UL 2: Charit: 
(Ga.) 265; Gahren v. Parkersburg 
Nat. Bank, 155 Ky. 657, 160 SW 249; 
Goine v. Henderson, 5 Yerg. (Tenn.) 
197 (not required, except for costs 
on the appeal, on appeal by heirs in 
proceedings to enforce decedent’s 
debt against lands descended). : 

Power of court to dispense with 
security see supra § 1146. i 

96. Quinn v. Adair, 4 Ala. 315; 
Paducah Hotel Co. v. Long, 92 Ky. 
278, 17 SW 853, 18 KyL 531 (every 
insolvent assignee may be required 
to give a bond for costs under ex- 


son v. Talmage, 29 Oh. St. 433. 
Exemptions see infra § 1153 et seq. 
Appeals in forma pauperis see in- 

fra § 1165 et seq. 

Whether particular litigants are 
impliedly exempted or excepted see 
infra § 1153 et seq. 
peep eisy to give bond see infra § 
1165. 

97. Ala.—Quinn vy. Adair, 4 Ala. 
315 (holding that a statute provid- 
ing that “any person aggrieved” by a 
judgment may appeal, upon giving 
security, is obligatory on a plaintiff 
as well as on a defendant as to giv- 
ing bond in case of appeal). 

La.—Richardson’s Succ. 26 La. 
Ann. 187. 

Mass.—Leach v. Drake, 16 Pick. 
203; Martin v. Dennie, 16 Pick. 202. 
Gee ar dawey v. Biles, 9 Miss. 

N. C.—Speed v. Harris, 4 N. C. 317. 

Who may give bond or undertaking 
see infra § 1174. 

Parties to bond or undertaking see 
infra § 1174 et seq. 

Where there are several appellants 
see infra § 1149. 

98. Cook v. King, T..U. P. Charlt. 
(Ga.) 265 (holding that, although 
Marbury & C. Dig. § 26 provided that 
either party might appeal, in a suit 
for condemnation money, but that the 
party so appealing must give secur- 
ity for the eventual condemnation 
money, it was not the intent of 
the law to reauire security from 
plaintiff, as there could be no con- 
demnation money received from 
plaintiff and the legislature could 
not have contemplated any damages 
to defendant from plaintiff’s appeal). 

99. Cal.—Spreckels vy. Spreckels, 
114 Cal. 60, 45 P 1022; Corcoran v. 
Desmond, “(1 ‘Calyy 1005" ti ee: sss); 
Sharon v. Sharon, 68 Cal. 326, 9 P 
187; Peo. v. Center, 61 Cal. 191. See 
also Biagi v. Howes, 63 Cal. 384. 

Colo.—Rachofsky v. Benson, 17 
Colo, A. 305, 77 Bi 862- 

Fla.—Moseley v. Shepherd, 1 Fla. 
155: 

Ida.—Mathison v. Leland, 1 Ida. 
712. 

La.—Mackin v. Wilds, 106 La. 1, 
30 S) 257: Clairteaux’s Suce., 35 Mar 
Ann. 1178. 

Mont.—In re Kappler, 38 Mont. 419, 
100 P 228; Pirrie v. Moule, 33 Mont. 


1, 81 P 390; Creek v. Bozeman Water- | 


works Co., 22) Mont. 327, 56 P 362: 
R. I.—Harris v. Harris, 2 R. I. 538. 
Tex.—Chambers v. Fiske, 9 Tex. 

261. 

Wis.—Montgomery v. American 

Cent. Ins. Co., 106 Wis. 548, 82 NW 


532; Sweet v. Mitchell, 17 Wis. 125; 
Chamberlain v. Sage, 14 Wis. 193; 
White v. Appleton, 14 Wis. 190. 

Where there are several appellants 
or plaintiffs in error see infra § 1149. 

1. Mackin v. Wilds, 106 La. 1, 36 
S 257; Clairteaux’s Suce., 35 La. Ann. 
1178; Sweet v. Mitchell, 17 Wis. 125; 
Chamberlain v. Sage, 14 Wis. 193; 
White v. Appleton, 14 Wis. 190. 

[a] ‘Appeal from decree appoint- 
ing guardians.—In appealing from a 
decree of a court of probate appoint- 
ing, or refusing to appoint, a guar- 
dian for several persons, the appel- 
lant may appeal from the decree as 
far as it relates to one or more of 
such persons without appealing from 
the entire decree; but in such case,» 
if the decree is rendered upon sepa- 
rate applications in behalf of each 
person embraced in it, a separate 
appeal and bond must be filed in ref- 
erence to each person intended to be 
embraced in the appeal. MHarris v. 
Harris, 2 R. I. 538. 

{[b] There is nothing informal in 
executing two bonds, each in favor 
of the respective defendants. Bick- 
ham_v. Hutchinson, 50 La. Ann. 765, 
23 S 902 (holding that, where, on 
reconventional demands by defend- 
ants in the same action, one judg- 
ment was rendered decreeing a cer- 
tain sum to one defendant, and an- 
other sum to the other defendant, 
plaintiffs in appealing could give a 
separate appeal bond to each defend- 
ant for the amount of his judgment, 
instead of giving one bond to both 
defendants for the total amount of 
the judgment). 
ou Ida.—In re McVay, 14 Ida. 56, 
_ La.—People’s Brewing Co. v. Boeb- 
ingen, 40) Lat Amn2i27 754 Sis2: 

Nev.—HEdgecomb v. His Creditors, 
19 Nev. 149, 7 P 533. 

N. Y.—Smith v. Lynes, 2 N. Y. 
569; Gregory v. Dodge, 3 Paige 90. 

Wash.—Wenatchee First Nat. Bank 
v. Fowler, 51 Wash. 638, 99 P- 1034, 
54 Wash. 65, 102 P 1038. 

[a] Ilustrations.—As in the fol- 
lowing cases: (1) Where there is an 
appeal from several orders, all of 
which relate to the same question, 
the several orders being treated as 
a single order. Edgecomb v. His 
Creditors, 19 Nev. 149, 7 P 533. (2) 
Where several questions, tending to 
one conclusion, in the same case, 
having been consolidated by consent 
of the parties to the case, are passed 
on in several separate decrees ren- 
dered simultaneously. People’s Brew- 
ing Co. v. Bebinger, 40 La. Ann. 
277, 4 S 82; Geddes’ Succ., 36 La. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


‘Bt. 
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and certain particular orders, as from a judgment 
and an order denying a new trial, 
more particular orders, will be supported by one 
Where several appeals are 
taken at the same time from different judgments, 
orders, or decrees, whether the bond or undertak- 
ing is contained in the same or separate instru- 
ments, it is the general rule that it must contain a 
separate obligation for each appeal taken.* 
the undertaking is in a single instrument, it should 
be in a sum aggregating the amount of the under- 


bond or undertaking.’ 


Ann. 963; Clark’s Succ, 30 La. Ann. 
801. (3) Where two orders are made 
and entered in a cause on the same 
date, and one order substantially em- 
braces the other, and defendant ap- 
peals from both orders. Gregory v. 
Dodge, 3 Paige (N. Y.) 90. (4) 
Where two judgments in one suit 
are given against plaintiff in favor 
of different defendants, but there is 
only one judgment record. Smith v. 
eLynes, 2 N. Y. 569, 4 HowPr (N. Y.) 
209. (5) Where several suits are 
consolidated, although several judg- 
ments are entered under separate 
titles. Wenatchee First Nat. Bank v. 
Fowler, 51 Wash. 638, 99 P 1034, 54 
Wash. 65, 102 P 1038. (6) Where 
several judgments are _ rendered 
against the same parties, and they 
are all removed by the same pro- 
ceeding. Cooper v. Maddan, 6 Ala. 
431. (7), Where, after filing an_ap- 
peal from a refusal to set aside a 
verdict, containing a request that the 
evidence be reported, another appeal 
is filed from the rulings and charge 
of the court, and the latter appeal is 
combined with, or merged in, the 
former, it being held that the bond 
given on the original appeal applies 
to both. Furlong v. New York, etc., 
R. Co., 83 Conn. 568, 78 A 489, 21 Ann 
Cas 937. (8) Bond sufficient to cover 
both appeals from prior and _ subse- 
quent decrees. Darlington v. Turner, 
24 App. (D. C.) 573 [rev on other 
grounds 202 U. S. 195, 26 SCt 630, 50 
Re edi 9924: 

3)’ Cal——Theisen!iv. Matthai, (165 
:.249, 131° P'747; Bell’ v. Staacke, 
159 Cal. 193, 115 P 221; Wadleigh v. 
Phelps)? 147° Cal. 135, 81 BP. 4185" Bell 
Vn (Staacke! 5137 (Calse307; 70". Pi 171; 
McAulay v. Tahoe Ice Co., 3 Cal. A. 
642, 86 P. 912. 

Ida.—Nobach v. Scott, 20 Ida. 558, 
119 P 295; In re McVay, 14 Ida. 56, 
93 P 28; Kelly v. Leachman, 5 Ida. 
521, 51 P 407; Vane v. Towle, 5 Ida. 
471, 50 P 1004; Sebree v. Smith, 2 
Ida, 327,:16 P 477. 

Mont.—Molt v. Northern Pac. R. 
Co., 44 Mont. 471, 120 P 809; In re 
Kappler, 38 Mont. 419.'100 P 228; 
Gassert v. Strong, 38 Mont. 18, 98 P 
497: Kaufman v. Cooper, 38 Mont. 6, 
98 P 504, 1135. 

Nev.—Winters v. Winters, 34 Nev. 
323, 123 P 17, 1135; Robinson v. Kind, 
25 Nev. 261, 59 P 868, 62 P 705. 

' N. Y.—Code Civ. Proc. § 1334. 
' N. D.—Sucker | State Drill Co. v. 
Brock, 18 N. D..598, 120 NW 757. 

Wash. — Woelfien v. Lewiston- 
Clarkston Co., 49 Wash. 405, 95 P 
493. 


Wis.—Under L. (1883) c 49 (Rev. 
St. § 3049), a party appealing to the 
supreme court may embrace in one 
appeal two or more orders, with or 
without the judgment, and perfect 
the same with one undertaking, but 
the amount of the undertaking is left 
discretionary with the court. Eureka 
Steam Heating Co. v. Sloteman, 67 
Wis. 118, 30 NW 241. The statute, 
however, does not apply where an ap- 
peal is sought from two judgments. 
Montgomery v. American Cent. Ins. 
‘Co., 106 Wis. 543, 82 NW 532. 

[a] Partial invalidity.—Where the 
undertaking is executed between the 
time of entering the judgment and 
the filing of a motion for a new trial, 
and is designed to cover the appeal 
from both, the instrument is divisi- 


152, 108 P 476. 


APPEAL AND ERROR 


or from two or 


Where 


ble, and the fact that it is invalid for 
want of consideration as to the ap- 
peal from the order does not affect 
its validity as to the appeal from the 
judgment. Clarke v. Mohr, 125 Cal. 
540, 58 P 176. 

4. Wadleigh vy. Phelps, 147 Cal. 
135, 81 P 418; In re Kasson, 135 Cal. 
1, 66 P 871; Gardner v. California 
Guarantee Inv. Co., 129 Cal. 528, 62 P 
110; In re Heydenfeldt, 119 Cal. 346, 
51 P 543; Spreckels v. Spreckels, 114 
Cal. 60, 45 P 1022; Centerville, etc., 
Irr. Ditch -Co. v. Bachtold, 109 Cal. 
111, 41 P 813; Webb v. Trescony, 76 
Cal. 621, 18 P 796; Corcoran vy. Des- 
mond, 71 Cal. 100, 11 P 815; Sharon 
v. Sharon, 68 Cal. 326, 9 P 187; Peo. 


-v. Center, 61 Cal. 191; Bornheimer v. 


Baldwin, 38 Cal. 671; Horn v. Vol- 
cano Water Co., 18 Cal. 141; McRae 
v. Argonaut Land, etce., Co., 6 Cal. 
Unrep. Cas. 145, 54 P 743; Faust v. 
Rustler Min., ete., Co., 34 Mont. 368, 
&6 P 421; Pirrie v. Moule, 33 Mont. 1, 
81 P 390; Richter v. Hagle L. Assoc., 
24 Mont. 346, 61 P 878; Grage v. Paul- 
son, 23 Mont: 337, 59° PB 1; Greek vi 
Bozeman Waterworks Co., 22 Mont. 
327, 56 P9362: 

Reference in bond or undertaking 
to particular appeal see infra § 1224. 

5. Pirrie v. Moule, 33 Mont. 1, 81 
P 390; Schermerhorn y. Anderson, 1 
N. Y. 430; Skidmore v. Davies, 10 
Paige (N. Y.) 316; Tyler v. Simmons, 
6 Paige (N. Y.) 127. 

[a] Penalty covering several ap- 
peals.—“‘Where several distinct de- 
cisions and orders have been made 
by the court below, in the same suit, 
and between the same parties, it is 
sometimes permitted to the party 
who considers himself aggrieved by 
such decisions to embrace them all 
in the same notice of appeal. But 
where the proceeding is in the nature 
of a separate and distinct appeal 
from each order, as in this case, the 
appellant must either execute a sepa- 
rate appeal bond upon the appeal 
from each order, or he must give one 
bond upon the appeal with a penalty 
sufficiently large to cover the appeals 
from both orders, and with a condi- 
tion which is broad enough to em- 
brace the damages and costs of 
both.”” Skidmore v. Davies, 10 Paige 
(NEY) S16H30:8: 

6. Ariz—Dean vy. Terr., 13 Ariz. 

Cal.—Carter v. Butte Creek Gold 
Min., ete., Co, 138) Cal. 350;/63 BP. 667; 
Dodge v. Kimple, 121 Cal. 580, 54 P 
94; Pignaz v. Burnett, 121 Cal. 292, 53 
P 633; In re Marshall, 118 Cal. 379, 50 
P 540 (but objection waived); McRae 
v. Argonaut Land, etc., Co., 6 Cal. 
Unrep. Cas. 145, 54 P 743; Rhoads v. 
ey 5 Cal. Unrep. Cas. 664, 48 P 


Ida.—Nobach vy. Scott, 20 Ida. 558, 
19 (Pe 295s ThumenysBailey, 12oldar 
510, 86 P 279; Baker v.-Oregon R., 
etc., Co., 8 Ida. 36, 66 P 806; Wallace 
v.) McKinlay, 6 Ida. 95, 53 P 104; 
Kelly v. Leachman, 5 Ida. 521, 51 P 
407; Young v. Tiner, 4 Ida. 269, 38 P 
697; Sebree v. Smith, 2 Ida. (Hasb.) 
327, 16 P 477; McCoy v. Oldham, 1 
Ida. 465. 

Ill.—Campbell v. Jacobson, 44 IIl. 
A. 238 


17 uaBoutté v. Boutté, 30 La. Ann. 


Mont.—In re Kappler, 38 Mont. 419, | 


100 P 228; Faust v. Rustler Min., etc., 


[Revue] tate 


takings required for the different appeals if taken 
separately,? with reference and conditions suffi- 
ciently comprehensive to cover all of the appeals.® 
But in several jurisdictions an exception to the rule 
requiring an undertaking on a joint appeal with 
amount and conditions sufficient to cover all the ap- 
peals taken is made in the case of an appeal from 
a judgment and from an order denying a new trial, 
in which case a single undertaking in an amount 
sufficient for a single appeal is held to be sufficient 
to cover both appeals.’ 


Co., 34 Mont. 368, 86 P 421; Pirrie v. 
Moule, 33 Mont. 1, 81 P 390; Hurley 


v. O'Neill, 24 Mont. 293, 61 P 658; 
Washoe Copper Co. v. Hickey, 23 
Mont. 319, 758) 2 §S866i) Murphysw-. 
Northern Pac. R. Co., 22 Mont. 577, 
bE RP 278. 

N. Y.—Skidmore vy. Davies, 10 


Peaee 316; Tyler v. Simmons, 6, Paige 
1 


N. D.—Sucker State Drill Co. v. 
Brock, 18 2N.2 151598; 120) NWSE Todas 
Hedderich v. Hedderich, 18 N. D. 488, 
123 NW 276. 

Tex.—Houston First Nat. Bank v. 
Heit Campbell Co., (Civ. A.) 133 SW 


Reference in bond or undertaking 
to particular appeal see also infra § 
12 


24. 

[a] If the undertaking has no 
special reference to either matter ap- 
pealed from, but is conditioned gen- 
erally upon “such appeal” or “said 
appeals,” etc, all the appeals will 
be dismissed, upon the ground that, 
by reason of its ambiguity, it cannot 
be determined for which appeal the 
bond was given. Dean v. Terr., 13 
Ariz. 152, 108 P 476; Carter v. Butte 
Creek Gold Min., etc., Co., 131 Cal 
350, 68 P 667; Matter of Heyden- 
feldt, 119 Cal. 346, 51 P 543; Center- 
ville, etce., Irr. Ditch Co. v. Bachtold, 
109 Cal. 111, 41 P 813; Field v. An- 
drada, (Cal.) 37 P 180; McCormick 
v. Belvin, 96 Cal. 182, 31 P 16; Santa 
Ana Commercial Bank y. Wells, 5 
Cal. A. 473, 90 P 981; Thum vy. Bailey, 
12 Ida. 510, 86 P 279; Wallace v. Mc- 
Kinley, 6 Ida. $5, 53 P 104; Kelly v. 
Leachman, 5 Ida. 521, 51 P 407; Weil 
v. Sutter, 4 Ida. 748, 44 P 555; Schil- 
ler: va Small, 4, dda.+422:7-400 Peibss 
Faust v. Rustler Min., etc., Co., 34 
Mont. 368, 86 P 421; Richter v. Eagle 
Life Assoc., 24 Mont. 346, 61 P 878; 


Washoe Copper Co. v. Hickey, 23 
Mont. 319, 58 P 866; Murphy v. 
Northern Pac. R. Co., 22 Mont. 577, 


57 P 278; Creek y. Bozeman Water 
Works Co. 22. Mont: 327, 56,2 > 362: 
[b] .In Montana a distinction has 
been made, (1) in the case of an ap- 
peal from a judgment and an order 
refusing 2 new trial, between a bond 
eonditioned that appellant will pay 
all costs and damages “on the ap- 
peal, or such appeal, or a dismissal 
thereof,” and “on such appeals or a 
dismissal thereof,’ a bond condi- 
tioned in the first manner being held 
sufficient (Nolan v. Montana Cent. R. 
Co., 24 Mont. 327, 61 P 880; Ramsey 
v. Burns, 24 Mont. 234, 61 P 129; 
Watkins v. Morris, 14 Mont. 354, 36 
P 452); (2) and one conditioned in 
the other manner being held insuffi- 
cient on the ground that the sureties 
assume no liability thereby unless 
both appeals should be_ decided 
against appellant, or should be dis- 
missed (Coleman vy. Perry, 24 Mont. 
237, 61 P 129; Baker v. Butte City 
Water Co., 24 Mont. 113, 60 P 817). 
(3) This distinction is discussed in a 
late case and affirmed—not because it 
is right in principle, but because of 
the reluctance of the court to disturb 
the practice as settled in the first 
case deciding the question. Ramsey 
v. Burns, 24 Mont. 234, 61 P 129 [foll 
Watkins v. Morris, 14 Mont. 354, 36 
P 452]. See also Faust v. Rustler 
Min., ete., Co., 34 Mont. 368, 86 P 421. 
7 Cal.—Bell v. Staacke, 159 Cal. 
193, 115 P 221; Buchner vy. Malloy, 
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Some orders not appealable. The rule requiring 
an undertaking on a joint appeal to be conditioned 
for each appeal taken is not varied by the fact that 
one or more of the orders ineluded in the notice of 


appeal is not appealable.® 


Orders reviewable on appeal from judgment. 
Where the orders appealed from under a single no- 
tice of appeal are all reviewable upon the appeal 
from the judgment, it is held that there is but one 
appeal, and therefore that one undertaking is suffi- 


eient.® 
[§ 1149] 
lants or Plaintiffs in Hrror. As 


152 Cal. 484, 92 P 1029; White v. 
Stevenson, 139 Cal. 531, 73° P 421; 
Martin v. De Ornelas, 139 Cal. 41, 72 
P 440; Bell v. Staacke, 137 Cal. 307, 
10" PelvAs inure Kassonteass Cale: 1; 
66 P 871; Granger v. Robinson, 114 
Cal. 631, 46 P 604; Centerville, etc., 
frr. \Diteh ‘Co. v. “Bachtold, 109 . Cal. 
111, 41 P 813; Williams v. Dennison, 
86 Cal. 430, 25 P 244; Wood v. Pen- 
dola, 77 Cal. 82, 19 -P 183; Webb? v; 
Trescony, 76 Cal. 621, 18 P 796; Cor- 
coran v. Desmond, 71 Cal. 100, 11 P 
815 (dictum); Sharon y. Sharon, 68 
Cal. 326, 9 P 187; Chester v. Bakers- 
field Town Hall Assoc., 64 Cal, 42, 27 
P 1104. 

Ida.—Kelly v. Leachman, 5 Ida. 
521, 51 P 407; Vane v. Towle, 5 Ida. 
471, 50 P 1004. Compare Mathison v. 
Leland, 1 Ida. 712. 

Mont.—In re Kappler, 38 Mont. 419, 
100 P 228; Gassert v.. Strong, 38 


. Mont <18)/°98'9 P4975 Kaufman wa 


Cooper, 38 Mont. 6, 98 P 504, 1135; 
Pirrie v. Moule, 33 Mont. 1, 81 P 390; 
Nolan v. Montana Cent. R. Co., 24 
Mont. 327, 61 P 880; Coleman v. 
Perry, 24 Mont. 237, 61 P 129; Ram- 
sey v. Burns, 24 Mont. 234, 61 P 129; 
Baker v. Butte City Water Co., 24 
Mont. 31, 60 P 488; Creek v. Bozeman 
Waterworks Co., 22 Mont. 327, 56 P 
362; Watkins v. Morris, 14 Mont. 354, 
36 P 452. An undertaking, on ap- 
peal from a judgment and from an 
order denying a new trial, which is 
sufficient to sustain both, will sus- 
tain the appeal from the order, after 
the appeal from the judgment has 
been dismissed because it was not 
taken within the required time. 
Kaufman v. Cooper, supra. 
Nev.—Winters v. Winters, 34 Nev. 
Slo lao) AEs Robinson! v- 
ind: 25) Nev. 261, 59 P8683, 6272 


70 

N. D.—Sucker State Drill Co. v. 
Broek, 18) N.<D: 598)°120 NW. 757. 

See also infra § 1224. : 

[a] Validity of each determined 
by appeal taken.—(1) The undertak- 
ing on the appeal from the judgment 
is, however, distinct from that upon 
the appeal from the order denying a 
new trial, and, although both may be 
included in the same instrument, the 
validity of each is to be determined 
by a reference to the appeal for 
which it is given. Clarke v> Mohr, 
W250 Cal.- 1401) bs" Peaiér osAnd isee 
Dodge v. Kimple, 121 Cal. 580, 54 P 
94; Pignaz v. Burnett, 121 Cal. 292, 
53 P 633; McRae v. Argonaut Land, 
etc., Co... 6 Cal. Unrep: Cas. 145, 54 
P 743; Rhoads v. Gray, 5 Cal. Unrep. 
Cas. 664, 48 P 971. (2) On appeal 
from a final judgment and an order 
denying a new trial, but one under- 
taking is required to perfect such 
appeals; but such undertaking must 
refer to each appeal, and, if it merely 
recites the appeal from the judgment, 
the appeal from the order may be 
dismissed on motion. Sucker State 
Drill Co. v. Brock, 18 N.'D) 598, 120 
NW 757. And see Hurley v. O’Neill, 
24 Mont. 293, 61 P 658; Hedderich v. 
Hedderich, 18 N. D. 488, 123 NW 276. 

8. Gn re’ Kasson, 1135" Cals; 66) P 
871: In re Heydenfeldt, 119 Cal. 346, 
51 P 543; Centerville, ete., Irr. Ditch 
Co. v. Bachtold, 109 Cal. 111, 41 P 
813; Wallace v. McKinlay, 6 Ida. 95, 


(8) Where There Are Several Appel- 


APPEAL AND ERROR 
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where two or more persons appeal or bring error 
severally from or to a judgment, order, or decree, 
they must each file a bond or undertaking for the 
amount required by the statute.1° But two or more 


defendants may unite in appealing or bringing er- 


ror in a proper case,+ and perfect such appeal by 
joining in a single bond or undertaking.** In such 
ease all the appellants or plaintiffs in error must 
join in the bond or undertaking, and it must be so 
worded as to bind them, or each must give a bond 


or undertaking, in the absence of statutory provision 


a general rule, Y 


53 P 104; Pirrie v. Moule, 33 Mont. 1, 
81 P 390; Washoe Copper Co. v. 
Hickey, 23 Mont. 319, 58 P 866; Creek 
v. Bozeman Waterworks Co., 22 Mont. 
327, 56 P 362; Schermerhorn v. An- 
derson, 1 N. Y. 430 (holding that, 
where an appeal was taken from two 
orders, one of which was not appeal- 
able, and the undertaking was insuffi- 
ecient for a double appeal, the court 
might allow appellant to amend, by 
striking out all reference to the non- 
appealable order, upon payment of 
costs of the appeal from the non- 
appealable order, and that the bond 


would then be sufficient to support | 


Pes ee from the appealable or- 
er). 

9. Wadleigh v. Phelps, 147 Cal. 
135, 81 P 418; McAulay v. Tahoe Ice 
Co., 3 Cal. A. 642, 86 P 912; Sweet v. 
Mitchell, 17 Wis. 125; White v. Ap- 
pleton, 14 Wis. 190. 

10. U. S.—Farrell v. West Chicago 
ParkuC@omrs.; ' 131 W.08.6404, 21, SEC 
609, 645, 45 L. ed. 916, 924. 

Ariz.—Turner yv. Franklin, 10 Ariz. 
188, 85 P 1070. 

Ga.—Weeks v. Sego, 9 Ga. 199. 

Ill.—Hammond y. Peo., 164 Ill. 455, 
46 NE 796. 

Ind.—Cincinnati, ete, R. Co. v. 
Acrea, 40 Ind. A. 150, 81. NE 213. 
ote alae v. Froehlich, 39 Oh. St. 

R. I.—Harris v. Harris, 2 R. I. 538. 

Tex.—Anderson v. Silliman, 92 Tex. 
560, 50 SW 576; Chambers v. Fisk, 
9 Tex. 261: 

Wash.—Hight v. Batley, 32 Wash. 
165, 72 P 1034, 98°-AmSR 851. 

Wis.—Harrigan v. Gilchrist, 121 
Wis. 127, 99 NW 909; Montgomery 
v. American Cent. Ins. Co., 106 Wis. 
543, 82 NW 532. 

[a] Where there are numerous 
groups of persons, each person tak- 
ing a separate appeal, the giving of 
as many undertakings as there are 
groups does not satisfy Wis. Rev. St. 
§ 3052, which condemns every appeal 
as “ineffectual for any purpose’”’ un- 
less an ‘undertaking be executed on 
the part of the appellant by at least 
two sureties,’ to the effect that ‘‘the 
appellant will pay all costs and dam- 


ages which may be awarded against. 


him on the appeal, not exceeding two 
hundred and fifty dollars.” Harrigan 
aa  e 121 Wis. 127, 99 .NW 

[b] Where several parties join in 
one notice *of appeal, stating that 
they severally and separately appeal, 
the effect is the same as if there 
were aS many notices of appeal as 
appellants, and, to make the notice 
effective as to any appellant, an un- 
dertaking in the sum required by the 
statute is requisite to each. MHarri- 
gan v. Gilchrist, 121 Wis. 127, 99 NW 
909. 

[ec] Interveners.—As an inter- 
vener is a separate, independent par- 
ty in the litigation, he must give a 
separate bond in order to maintain 
his appeal. Joinder in the bond of 
another party is not sufficient, as it 
does not cover the costs of the inter- 
vention. State v. New Orleans, 27 
La. Ann. 469. 

{d] Intervening or substituted 
parties appellant cannot prosecute 
the appeal under the appeal bond 


to the contrary, and the wording of the condition 


given by the original appellant, con- 
ditioned only to pay costs and dam- 
ages awarded against him. Hight v. 
Batley, 32 Wash. 165, 72 P 1034, 9% 
AmSR 851. 

1l. Joinder of parties in appeal 
or error see infra § 1175. 

12. Cal.—In re Sutro, 152 Cal. 249. 
92 P 486, 1027; Downing v. Rade-+ 
macher, 136 Cal. 673, 69 P 415. Com- 
pare Zane v. De Onativia, 135 Cal. 
440, 67 P 685. 

Colo.—Tanquary v. Howard, 35 
Colosst25. 8 SUP 64. 

Ill—Hammond vy. Peo., 164 Ill. 
455, 46 NE 796. 

La.—State v. Judge Twenty-Sec- 
ond Dist. Ct., 39 La. Ann. 1041, 1116, 
6 S 27; Schlieder v. Martinez, 38 La, 
Ann. 847; Pasley v. McConnell, 38 
La. Ann. 470; Elder v. New Orleans, 
31 La. Ann. 500; Clark’s Succ., 30 La. 
Ann. 801. L 

Mont.—Hayes v. Union Mercantils 
Co., 27 Mont. 264, 70 P 975. 

Nebr.—Johnson y. Reed, 47 Nebr. 
322, 66 NW 405. 
ie ee ee v. Froehlich, 39 Oh. St. 

Tex.—McFarlane v. Howell, 91 Tex. 
218, 42 SW 853. 

Sanaa Ven v. Weil, 18 Wis. 

Parties to bond or undertaking see 
infra § 1174 et seq. 

As to liability of the sureties in 
such case see infra XVIII in 4C. J. 

[a]. Appeal from judgment direct- 
ing distribution of estate.—In re Su- 
tro, 152 Cal. 249, 92 P 486, 1027. 

[b] The principal and surety on 
an injunction bond, who, on the dis- 
solution of the injunction, have been 
condemned in solido for a certain 
sum, may unite and give but one ap- 
peal bond, with a surety who binds 
himself “for both and for either,” in 
the sum fixed by the court. Elder 
v. New Orleans, 31 La. Ann. 500. 

13. Turner v. Franklin, 10 Ariz. 
188, 85 P 1070; Tanquary v. Howard, 
35 Colo, 125, 83 P 647; Ellison wv 
Hammond, 189 Ill. 470, 59 NE 966; 
Singmaster v. American Percheron 
Horse Breeders’, etc., Assoc., 116 Ill. 
A. 245; Blood v. Harvey, 81 Ill. ‘A. 
187; Robeson v. Lagow, 73 Ill. A. 
665. And see infra § 1175. 

{a] Both appellants must give 
bond.—Where a judgment is rendered 
against two parties and a joint ap- 
peal is prayed, but one of the parties 
executed an appeal bond for himself 
only and prosecuted the appeal in his 
own behalf without using the name 
of the other judgment debtor, it was 
held that such appeal would be dis- 
missed. Tanquary v. Howard, 35 
Colo. 125, 83 P 647; Andre y. Jones, 
1 Colo. 489. 

_{b] Writ of error.—Where, in an ac- 

tion against a sheriff and his surety, 
judgment was rendered against 
both, after which a writ of error was 
sued out and a bond filed on behalf 
of the surety, but no bond was filed 
by the sheriff on his behalf, the su- 
preme court acquired no jurisdiction 
to determine any question relative to 
his rights or interest. Turner v. 
Franklin, 10 Ariz. 188, 85 P 1070. 

[c] All the appellants need not 
sign the bond in some jurisdictions. 
Scruggs v. Memphis, ete., R. Co., 131 


For later cases, developments and changes in the law see cumulative Annotations, sarhe title, page and note number. 
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must be such as to bind the sureties as to all.14 
But the fact that one of two appellants fails to 
give bond, so that the appeal must be dismissed as 
to him, does not require dismissal as to the other. 
Where the interests of the parties are distinct. and 
separate, and there is a joint trial merely for the 
sake of brevity, they cannot legally unite in one 
joint appeal bond,!® and, if a bond has been filed 
on behalf of one appellant, and other parties wish to 
join in the appeal, they must also give an appeal 
bond,’” except in jurisdictions where the appeal 
bond runs to the court or officers thereof.1§ 

[§ 1150] (9) Cross Appeals or Assignments of 
Error. In Mississippi it is held that an* appeal 
bond or undertaking need not be given by a cross 
appellant.1® In Texas, however, the rule is other- 
wise, and cross assignments of error by a party 
who has not given the bond required by statute will 
not be considered.2° A rule of the United States 
supreme court requiring every plaintiff in error or 
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appellant, on docketing his cause, to give security 
for costs applies to cross appeals.?* 

[§ 1151] (10) Successive or Further Appeals. 
As a rule, where an appeal is dismissed or falls for 
want of prosecution, the appeal bond or undertak- 
ing falls with it, and on a second appeal a new bond 
or undertaking must be given to perfect it.2? But 
it will not generally be made to cover the costs of 
the former appeal.?* Likewise where the judgment 
appealed from is affirmed, or the appeal dismissed, 
or a new judgment rendered on trial de novo, and 
the appellant appeals to a higher court from the 
judgment of the intermediate court, he must give a 
new bond or undertaking,?* unless the condition of 
the bond or undertaking first given is broad enough 
to inelude the further appeal.?® Where an amended 
appeal igs properly joined with the original appeal, 
the giving of a second bond to prosecute the ap- 
peal is unnecessary.?° 


U. S. appendix cciv, 26 L. ed. 741; 
King v. Thompson, 410 Fed. 319, 49 
CCA 59; Hinkle v. Holmes, 85 Ind. 
405; Ramsay v. Tacoma Land Co., 31 
Wash. 351, 4 P 1024 [aff 196 U. S. 


360, 25 Sct 286, 49 L. ed. 513]; Spo- 
kane, ete.; Lumber Co. v. Loy, 21 
Wash. 501, 58 P 672, 60 P 1119. See 


also infra § 1236. 

{d] In Louisiana, where several 
appellants give an appeal bond in 
conformity with the law, except that 
only one of the appellants binds him- 
self to prosecute the appeal, the ap- 
peal will not be dismissed because 
the other appellants failed. to bind 
themselves. Goothye v. Delatour, 
111 La. 766, 35 S 896. 

[e] In Kentucky, where one of the 
appellants is a resident of the state 
and another a nonresident, a bond 
for costs will not be required, as the 
resident may prosecute his appeal 
and join nonresidents as coappellants 
without giving bond. Gahren  v. 
Parkersburg Nat. Bank, 155 Ky. 657, 
160 SW 249. 

14. Bergevin v. Wood, 11 Cal. A. 
643, 105 P 985 (holding that, where 
an ‘undertaking on appeal to the su- 
perior court by a corporation and an 
individual defendant recited that, in 
consideration of the appeal and a 
stay of proceedings, the surety ac- 
knowledged itself bound in a certain 
sum, and promised, on the part of 
said appellant, that said appellant 
would pay the amount of any judg- 
ment and all costs recovered against 
him in the superior court, the surety 
bound itself to answer only for a 
judgment against the individual ap- 
pellant, and the appeal was properly 
dismissed as to the corporation). 

[a] Bond or undertaking held suf- 
ficient.—Where a notice of “appeal re- 
‘cited that the defendants “each here- 
by appeals,’ and the undertaking 
after reciting that the defendants 
were about to appeal, added that in 
consideration of such appeal the 
sureties bound themselves to pay 
damages and costs awarded against 
appellants, or either of them, on ‘the 
appeal,” it was held that the under- 
taking would warrant a recovery on 
a determination of the appeal ad- 
verse to both defendants, and was 
mot the undertaking of one defend- 
ant merely. Hayes v. Union Mer- 
ecantile Co., 27 Mont. 264, 70 P 975. 

15. Zane v. De Onativia, Leb. Cal. 
440, 67 P 685 (holding that, where 
notice of appeal is jointly given by 
two defendants, and only one files 
an appeal bond, the bond and notice 
are sufficient to support the appeal 
of the latter, but the appeal of the 
other defendant will be dismissed); 
Meyer v. San Diego, 130 Cal. 60, 62 
_P 211 (holding that the fact that the 
appeal of one of two defendants who 
jointly gave notice of their appeals 
must be dismissed because of such 


defendant’s failure to file an appeal 
bond does not make it necessary that 
the appeal of the other, who is not 
required to give an appeal bond, shall 
also be dismissed, since by joining 
in the notice the purposes of the no- 
tice were fully accomplished, and the 
situation is the same as if the de- 
fendant who was not required to give 
bond had prosecuted his separate ap- 
peal, and duly served the other de- 
fendant with notice thereof). Meyer 
v. San Diego, 130 Cal. 60, 62 P 211. 
[a] Executor and creditors.— 
Where an executor gives notice of an 
appeal from an order, and perfects 
the appeal, the fact that the cred- 
itors of the estate also gave notice 
of an appeal, but filed no bond, is no 
cause for dismissing the executor’s 
appeal, for when he gave notice of 
appeal there was no occasion for the 
ereditors to give bond, as the appeal 
as executor was necessarily in their 
interest and inured to their benefit. 
Erwin v. Erwin, (Tex. Civ. A.) 61 


SW 159. 
16. Moseley v. Shepherd, 1 Fla. 
15S arrisiw. Ularris,, (2 Ws) 7538) 


Montgomery v. American Cent. Ins. 
Co., 106 Wis. 5438, 82 NW 532 (hold- 
ing that, under Rev. St. § 2609a, au- 
thorizing the joining of claims 
against several insurance companies 
in one action for loss arising from 
the destruction of property by fire, 
and providing that a separate judg- 
ment shall be rendered against each 
company for the sum for which it is 
found to be liable, with its propor- 
tion of taxable costs, the judgments 
recovered in such an action are sepa- 
rate and distinct, and hence an ap- 
peal cannot be taken therefrom by 
giving a single undertaking). 


ah ad v. Baitey, 9 Wash. 115, 
18. See Borde v. Erskine, 29 La. 
Ann. 822. 
[a] New parties.—Where the bond 


is made payable to the clerk of the 
court, it is held that the bringing in 
of an additional party after the exe- 
cution of the bond does not neces- 
sitate the execution of a new bond. 
Borde v. Erskine, 29 La. Ann. 822. 
19. Wilson v. Jourdan, 79 Miss. 
133, 136, 29 S 823 (where the court 
said: “We can see no need under 
our practice, for a bond on part of 
cross appellants. If appellant loses, 
he pays all the costs, or his sureties 
do. If he wins, there is a decree 
against appellee, the cross appellant, 
for all costs. If reversed on appeal 
and cross appeal, the court may ap- 
portion the costs; and if the appel- 
lant says the appellee, the cross ap- 
pellant, is insolvent, and cannot pay 
the costs -decreed against him, that 
would be true of any appeal where 
the appellee was insolvent and the 
appellant won. In any view, we can 
see no need of any bond by cross 


appellant, under our practice, which 
brings up usually, and almost al- 
ways, the whole record on the direct 
appeal; and it is doubtless for this 
reason that no mention has ever been 
made of a bond by a cross appellant 
in our statutes or the rules of this 
court’). 

20. Blackwell v. Farmers’, etc, 
Bank, 96 Tex. 445, 79 SW 518; Wright 
v. Bott, (Tex. Civ. A.) 163 Sw 360; 
Missouri, etc., R. Co. v. Cheek, (Tex. 
Civ. A.) 159 Sw 427; Munoz v. Bras- 
sel, (Tex. Civ. Ay 108 SW 417; 
Houston Ice, ‘ete., Co. Vv. Nicolini, 
(Tex. Civ. A.) 96 SW 84; Horter v. 
Herndon, 12 Tex. Civ. A. 637, 35 SW 
80. See also Anderson v. Silliman, 
92 Tex. 560, 50 SW 576. 

21. Winslow v. Wilcox, 105 U. S. 
447, 26 L. ed. 1065. 

22. Lavigne v. May, 2 Mart. N. S. 
(lia.) 628; Spence v. Tapscott, 93 N. 
Cc. 250; Coburn v. Brown County, 10 
S. D. 552; 74 NW £0263 Stoner v- 
Spencer, 82 Tex. Sap And see Clark 
v. Courser, 30 N. 454. 

Amendment of ind after reversal 
and on second appeal see infra § 1258. 

As to liability-on Re uaeT bonds 
see infra XVIII in 4 C. 

23. Clark v. Courser, 20 N. H. 454. 

24. Shannon v. Dodge, 18 Colo. 
164, 32 P 61; McIntyre v. Strong, 63 
HowPr (N. Y.) 405. 

_As to effect of second bond on lia- 
bility of sureties on first bond see 
infra XVIII in 4 C. J. 

25. Dolby v. Jones, 13 N. C. 109; 
Wolfer v. Hurst, 47 Or. 156, 80 P 
419, 82 PB 20, 8 AnnCas 725 (holding 
that, under Ballinger & C.:Comp. St. 
§ 5754, relating to forcible entry and 
detainer, and providing that, if judg- 
ment be rendered against defendant, 
the undertaking on appeal shall se- 
cure payment of twice the rental 
value of the property from the ren- 
dition of the judgment “until final 
judgment” in the action, the words 
“final judgment” mean the last judg- 
ment that may be entered in any 
court to which the appeal may be 
finally prosecuted, and therefore the 
undertaking: given on appeal from a 
judgment of a justice of the peace 
to the circuit court is effectual on 
further appeal to the supreme court, 
and oa further undertaking is neces- 
sary 

ry} New bond to cover costs only. 
—In Illinois, on a further appeal to 
the supreme court from a judgment 
of the appellate court affirming a 
judgment of the circuit court, the 
bond for such further appeal need 
only cover costs where the obligation 
of the bond given on the appeal to 
the appellate court still stands as se- 
curity for the payment of the judg- 
ment. Ennor v. Galeno, etc., R. Co., 
104 Ill. 103; McCall v. Moss, 100 Ill. 
461. 


26. Furlong v. New York, etc., R. 
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[§ 1152] b. Deposit in Lieu of Bond or Under- 
taking. The statutes in some jurisdictions allow 
the appellant or plaintiff in error to make a deposit 
with a designated officer of the court in lieu of an 
appeal bond or undertaking,?* provided, under some 
of the statutes, appellant is unable to give a bond 
with sureties;*5 and it has been held that such de- 
posit is a sufficient compliance with a statute merely 
requiring the appellant to give security.*® But, 
where such a deposit is not provided for, it has been 
held that a deposit is not a sufficient compliance 
with a statute which requires a bond or undertak- 
ing as a condition precedent to the right to appeal.®° 
And where the fiat directing the issuance of a writ 
of error requires a bond for costs, as a condition 
precedent to the issuance of the writ, nothing short 
of an actual bond can answer the requirement.*+ 
Where a deposit may be made 


Time of deposit. 
Co., 88 Conn. 568, 78 A 489, 21 Ann 
Cas 937. 

27. Cal—Swem vy. Monroe, 148 
Cal. 741, 83 P 1074; Laws v. Troutt, 
147 Cal. 172, 81 P 401; Wiebold v. 
Rauer, 95 Cal. 418, 30 P 558; Strat- 
ton v. Graham, 68 Cal. 168, 8 P 710; 
Willow Land Co.. v. Goldschmidt, 11 
CalyrA29 7 L04n P1841 

D. C.—Mitchell v. Evans, 18 App 254. 
a Vy, ls das i56s09s 
P28) Hailey *v. Riley, 13) Ida. %49, 
92 P 756; West v. Dygert, 13 Ida. 
641, 92 P 753; McCoy v. Oldham, 1 
Ida. 465. 

La.—Walker v. Tangipahoa, 111 La. 
321, 35 S 585; Sauer v. Union Oil Co., 
43 ia. Ann,’ 699, .9 S 566; State 'v. 
Monroe, 87 La. Ann. 113; Lanata v. 
Bayhi, 31 La. Ann. 229. The require- 
ment that an appellant must make a 
deposit or furnish security is not 
satisfied by paying the ‘costs of the 
lower court and depositing twenty 
dollars on filing the transcript in the 
supreme court. Blum vy. Wyly, 110 
La. 211, 34 S 416. 

Mass.—Maley Vv. Moshier, 160 
Mass. 415, 36 NE 64; Tibbetts’ v. 
Handy, 145 Mass. 537, 14 NE 645. 

Minn.—Spear v. Johnson, 111 Minn. 
74, 126 NW 402, 187 AmSR 535. 

Mont.—Hines vy. Carl, 22 Mont. 501, 
57 P 88; Creek v. Bozeman Water- 
works Co., 22 Mont. 327, 56 P 362. 

Nev.—Alt v. California Fig Syrup 
Co., 18 Nev. 428, 4 P 743. 

N. J.—Clark v. Haines, 4 N. J. Hq. 
136. 

N. Y.—McIntyre v. Strong, 48 N. 
Y. Super. 299, 2 NYCivProc 36, 63 
HowPr 405; Parsons v. Travis, 9 N. 
Y. Super. 659; Lane v. Humbert, 16 
Daly 186, 9 NYS 744, 18 NYCivProc 
377; Onderdonk v. Emmons, 2 SERGE. 
504, 9 AbbPr 187, 17 HowPr 545; 
Szerlip v. Bair, 20 Misc. 588, 46 NYS 
461; Thompson v. Ellsworth, 1 Barb. 
Ch. 624. 

N. C.—Graves v. Hines, 106 N. C. 
323, 11 SE 362; Eshon v. Chowan 
County, WES NIE (Oss U(sy 

S. D.—Smith v. Coffin, 9 S. D. 502 
70 NW 636; Hazeltine v. Browne, n) 
S:4Dai 3515 69 NW 579; Bonnell v. 
Van Cise, ’ S. D. 592, 67 NW 685. 

Wash.—In re Sullivan, 25 Wash. 
430, 65 P 7938; Bokien v. State, 14 
Wash. 401, 44 P 883. 

Eng.—Phosphate Sewage Co. v. 
Hartmont, 2 Ch. D. 811. 

Man.—Gerrie v. Chester, 5 Man. 258. 

Ont.—Sullivan y. Francis, 18 Ont. 
A. 121 (division court appeal). See 
Florence Min. Co. v. Cobalt Lake 
neee Co., 19 Ont. L. 342, 14 OntWR 

07. 

See Hill v. Hudspeth, 22 Ga. 621; 
Beddow v. Flage, 20 N. D. 66, 126 
NW 97. 

[a] Municipal bonds may be de- 
posited under a statute allowing ap- 
pellant to give in pledge a thing 


‘which may be kept without difficulty 


or risk. Sauer v. Union Oil Co., 43 
La. Ann. 699, 9 S 566. 
[b] A certificate of deposit is suf- 
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undertaking.*” 


dertaking, 
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emption, unless 


ficient under a statute allowing a 
deposit of money in lieu of an un- 
dertaking. Alt v. California Fig Sy- 
rup Co., 18 Nev. 423, 4 P 743. 

[ec] Note secured by mortgage. 
(1) A statute allowing a deposit of 
money, in lieu of a bond or under- 
taking on appeal, does not authorize 
the deposit of a note payable to the 
appellant and secured by a mortgage 
on real estate, and such a deposit is 
therefore insufficient. Hschon  v. 
Chowan County, 95:N. C. 75. (2) 
Nor is such a deposit sufficient, un- 
der a statute allowing the clerk to 
take a mortgage of real property as 
security on appeal, where it requires 
the mortgage to be made to the par- 
ty to whom the undertaking would 
be required to be made, conditioned 
to the same effect as such undertak- 
ing, with power of sale, etce., as such 
statute is exceptional in its provi- 
sions and must be strictly observed. 
Eschon y. Chowan County, 95 N.C. 75. 

[d] Deposit of insufficient 
amount.—(1) In California it is held 
that the deposit of a less amount 
than the statute requires does not 
perfect the appeal. Swem v. Monroe, 
148 Cal. 741, 88 P 1074. (2) But in 
New York it is held that, while the 
deposit of less than the amount re- 
quired in the bond is irregular, it is 
a mere irregularity which may be 
cured by amendment. Lane v. Hum- 
bert, 16 Daly 186, 9 NYS 744, 18 NY 
CivProc 377. -See infra § 1263: (8) 
And in Quebec it has been held that 
the appeal will be dismissed unless 
appellant shall within a stated time 
either give new security or make a 
further deposit. Miller v. Diamond 
Light, ete, Co., 5° DomLR 99. See 
also infra § 1438. 

{e] Order of appeal necessary.— 
In Louisiana a deposit of money in 
lieu of a bond must be preceded by 
an order of appeal in order to be 
binding. Walker v. Tangipahoa, 111 
La. 321,35 S585, 

[f] A certificate of the clerk of 
the superior court that a certain sum 
has been deposited with him by an 
appellant in lieu of his appeal bond 
is conclusive evidence of that fact. 
rie re Sullivan, 25 Wash. 430, 65 P 
793. 

{g] The proper procedure to ob- 
tain money deposited with the court 
on appeal in lieu of the statutory 
bond, under Rev. L. (1905) § 4366, 
providing for a deposit of money in 
lieu of an appeal bond, is to apply 
to the court having jurisdiction of 
the fund for an order directing its 
application, .and either party Laan 
make such application. Spear v. 
Johnson, 111 Minn. 74, 126 NW * 402, 
137 AmSR 535. 

[h] Not subject to lien for pay- 
ment of judgment.—Money deposited 
in the court below in lieu of an ap- 
peal bond, and to operate only as se- 
curity for the costs of appeal, and 
not as a supersedeas of the judgment 
appealed from, cannot properly, after 
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in lieu of a bond or undertaking, it must be made 
within the time prescribed for filing the bond or 


Change or withdrawal of deposit made. Where | 
appellant has made his choice of procedure, and has 
deposited a sum of money in lieu of a bond or un- 
the appellate court will not, in the ab- 
sence of statutory authority, allow him to retract 
and file an undertaking.** 
must remain until final ‘determination of the appeal, 
and it cannot be changed or withdrawn.*4 And an 
appellant who deposits a less amount than the stat- 
ute requires has no standing in the appellate court 
to move for a reduction of the amount.®° 
c. Exemptions**°—(1) In General. No 
person who comes within the statute requiring se- 
curity on appeal or writ of error can claim an ex- 


As a rule the deposit 


he is expressly or impliedly ex- 


dismissal of the appeal, be subjected 
by an order of that court to the pay- 
ment of the judgment and costs 
which have accrued in the court be- 
renierr Mitchell v. Evans, 18 App. (D. 

[i] “Right to return of deposit on 
abandoning appeal and effect of elec- 
tion of coappellant to proceed with 
appeal see Centaur Cycle Co. v. Hill, 
4 Ont. L. 493, 1 OntWR 639. 
ae Lanata v. Bayhi, 31 La. Ann. 

29. Hill v. Hudspeth, 22 Ga. 621 
(where it is said that the word “se- 
curity,” strictly speaking, would in- 
clude a deposit of rar ss Richard- 
son v. Terrel, 9 Mart. (lia.) 1. 
eee Fla.—Gordon v.. Camp, 2 Fla. 

Ga.—Sanders v. Mathewson, 121 Ga. 
302, 48 SE 946. 

Kan.—Beckwith vy. Kansas. City, 
ete., R. Co., 28 Kan. 485. 

Ky.—Aivord v. Mallory, 10 KyL 80. 

Oh.—Allen v. Walnut Hills, ete., 
Turnp. Co., 9 Oh. Dec. (Reprint) 322, 
12 CincLBul 168. 

Ss. D.—Brown v. Brown, 12 S. D.- 
380, 81 NW 627; Smith v. Coffin, 9 
S. D. 502, 70 NW 6386 (appeal from 
justice’s court). 

Can.—Macdonald vy. Abbott, 3 Can. 
SCS 2788 

N. S.—Rex v. Fraser, 42 N. S. 202. 

Ont.—Florence Min. Co. v. Cobalt 
Lake Min. Co., 19 Ont. L. 342, 14 Ont 
WER 507. 

But compare Paona v. Heanu, 3 
Hawaii 591 (where there is dictum 
to the contrary). 

[a] Certified check.—The court 
cannot accept a certified check as a 
legal substitute for an undertaking, 
although it is for the same amount. 
Allen v. Walnut. Hills, ete., Turnp. 
Co., 9 Oh. Dec. (Reprint) 300, 12 Cine. 
LBul 168. 

[b] Court cannot allow deposit.— 
The right to give a deposit in lieu 
of a bond is derived from the law 
and not from the court; and, where 
the statute requires a bond, and does. 
not authorize a deposit in lieu there- 
of, the court cannot allow a deposit. 
Beckwith v. Kansas City, ete., R. Co., 
28 Kan. 484. And see Sauer v. Union 
Oil Co., 43 La. Ann. 699, 9 S 566. 

31. Shaner v. Southern R. Co., 103 
Tenn. 259, 52 SW 852. 

32, Stratton v. Graham, 68 Cal. 
168, 8 P 710; State v. Monroe, 37 La, 
Ann. 13. 

Time of filing bond or undertaking 
see infra § 1253 et seq. 
a3; Bre epold v. Rauer, 95 Cal. 418, 


34 McIntyre v. Strong, 48 N. ¥. 
Super. 299; Parsons v. Travis, 9 N. 
Y. Super. 659 (where an appeal was: 
taken from the general term to the — 
court of appeals after an appeal from. 
the special to the general term). 

35. Jesup v. Carnegie, 45 N. Y. 
Super. 310. : 

36. Bond for supersedeas or stay 
see infra § 1423 et seq. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


; 
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empted by statute.’ “But the statutes usually con- 
tain exemptions in favor of certain persons or 
classes of persons.** Persons claiming such exemp- 
tion must show affirmatively to the court their right 
thereto,?® and, as a rule, statutory exemptions will 
not be extended by implication beyond the specified 
cases, as they are exceptions to the general policy 
of the law in protecting appellees.*° The fact that 
one of two defendants who jointly give notice of 
their appeals is not required to give an appeal bond 
does not relieve the other from the necessity of fil- 
ing a proper bond, and hence the appeal of such 
defendant without bond must be dismissed.41 The 
statutory exemption attaches only on appeals to and 
from those courts which are within the’statute.*? 
[§. 1154] (2) Persons in Fiduciary or Represen- 
tative Capacity**—(a) In General. The statutes 
usually provide, either generally that persons acting 
in a fiduciary or representative capacity need not 
give an appeal bond or undertaking, or that it need 
not be given by particular parties acting in such 
eapacity.44 These statutes apply, usually by their 
express terms, only where such persons are acting, 
not in their individual or personal capacity, but in 
their fiduciary or representative capacity, and ap- 
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peal in the interest of their trust.*® 

Constitutionality of legislation. Statutes exempt- 
ing certain classes from giving an appeal bond or 
undertaking do not violate constitutional provisions 
forbidding special legislation.*® 

[§ 1155] (b) Trustees, Assignees, Receivers, Etc. 
Unless exempted by statute, trustees, assignees, and 
receivers must give the required bond or undertak- 
ing on appeal or writ of error in like manner as 
other appellants;*” but in many jurisdictions, either 
under the general statutes above referred to, ex- 
empting persons acting in a fiduciary or representa- 
tive capacity, or under statutes expressly mention- 
ing them, no bond or undertaking is required of 
trustees or assignees in insolvency or for the bene- 
fit of ereditors,** or of receivers,‘® or of other per- 
sons acting in a fiduciary or representative capa- 
city,°° provided they are acting in such capacity. 
If they are acting in their individual, and not in 
their fiduciary or representative, capacity in appeal- 
ing or suing out the writ of error, they are not ex- 
empt and must give security just as any other liti- 
gant.5t. And even a trustee or assignee, acting in 
his fiduciary or representative capacity, is not ex- 
empt, if he is not such as to come within the terms 


387. Meyer v. San Diego, 130 Cal. 
60, 62 P 211; Paducah Hotel Co. v. 
Long, 92 Ky. 278, 17 SW 853, 13 Kyl 
531; Greiner v. Prendergast, 2 Rob. 
(La.) 235; Dennison v. Talmage, 29 
Oh. St. 433; Kuhn’ v. Haley, 20 Oh. 
Cire’ Ct 2286) 11 Oh! Cirs Dec... “1053 
Midland County v. Slaughter, (Tex. 
Civ. A.) 118 SW 762; and other cases 
infra this note; and in following sec- 
tions. 

[a] Insane pauper.—In Vermont 
a pauper appealing from an adjudi- 
cation of insanity need not give a 
bond of costs, notwithstanding Pub. 
St. § 2978 requires the person ap- 
pealing to give the state bond to the 
court for costs, for § 3720 expressly 
declares that the costs and expenses 
of examination and removal of an 
insane pauper shall be paid by the 
town instituting the inquiry. In re 
Cleveland, 87 Vt. 422, 89 A 477, 478 
(where the court said: ‘Since this 
statute, exclusively relating to such 
proceedings, thus unqualifiedly places 
the costs and expenses upon the 
town, it will prevail over the con- 
trary general statute, making the 
giving of a bond for costs, ete, a 
peremptory requirement to the al- 


jowance of appeals from the probate 
court’’). 
88. See infra § 1154 et seq. 


39. Pugh v. Ottenkirk, 3 Watts & 
S. (Pa.) 170; Guest v. Phillips, 34 
Tex. 176; Weeden v. Martin, 2 Tex. 
Aw Oiver OAs 9 TOU. 

40. Ala.—Guy v. Lee, 80 Ala. 346; 
Cahalan v. Monroe, 65 Ala. 254; Cole- 
man v. Smith, 52 Ala. 259. 


Cal.—Mitchell _v. Bd. of Educa; 
tionwe ton Cale sie. 10 L80 se lua = 
berson v. Jefferds, 116 Cal. 492, 48 
P 485. 


Fla.—Scott v. Milton, 26 Fla. 52, 7 
S 32. 

Ind.—State v. Edwards, (A.) 37 NE 
1059. 

Towa.—Harrison v. Stebbins, 104 
Iowa 462, 73 NW 1034. : 

La.—State v. Judge Third Dist., 18 
La. 444. 4 

Nebr.—Cass County School Dist. 
No. 6 v. Traver, 43 Nebr. 524, 61 NW 
720. 

Oh.—Hubbard v. Topliff, 60 Oh. St. 
382, 54 NE 367; Collins v. Millen, 57 
Oh. St. 289, 48 NIX 1097; Dennison v. 
Talmage, 29 Oh. St. 433; State v. 
Delaware County, 15 Oh. Cir. Ct. 40, 
8 Oh. Cir. Dec. 244; State v. Smiley, 
14 Oh. Cir. Ct. 660, 8 Oh. Cir. Dec. 
ee 

Tex.—Hudgins v. Leggett, 84 Tex. 
207, 19 SW 387; Freestone County v. 
Bragg, 28 Tex. 91; Tutt v. Morgan, 18 


pee Civ.. A. 627, 42 SW 578, 46 SW 
Utah.—Crismon y. Bingham, 
Re Cor, <3) Witah 24922 P08: 
Va.—Pace v. Ficklin, 76 Va. 292. 
Wash.——-Townsend Gas, ete., Co. v. 
Hill, 24 Wash. 469, 64 P 778. 
Wis.—State v. Bechtner, 132 Wis. 
632, 113 NW 42. 


etc., 


41. Meyer v. San Diego, 130 Cal. 
oe 62 P 211; Duggan v. Noell, 30 Tex. 
ol. 

42. Daniel v. Mason, 90 Tex. 162, 


37 SW 1061 (holding that Rev. St. 
[1895] tit 30 c 19 art 1408, provid- 
ing that executors, administrators, 
and guardians appointed by the 
courts shall not be required to give 
bond, on appeal or writ of error in 
their , fiduciary capacity, relates to 
appeals and writs of error from the 
trial court to the court of civil ap- 
peals, and does not apply on writ of 
error from the latter to the supreme 


court). 

43. Public officers see infra §§ 
1160-1162. 

44. See the statutes of the vari- 


ous jurisdictions. See also Scheerer 
v. Edgar, 67 Cal. 377, 7 P 760; Thom- 
as _v. Moore, 52 Oh. St. 200, 39 NH 


803; and other cases in following 
sections. 
[a] Ohio statutes construed.—In 


Thomas v. Moore, 52 Oh. St. 200, 203, 
39 NE 8038, the court construing cer- 
tain statutes relating to exemptions 
said: “Section 5228 provides that, 
‘a party in any trust capacity, who 
has given bond in this state with 
sureties according to law, shail not 
be required to give bond and security 
to perfect an appeal.’ This section, 
however, in view of all its provi- 
sions, seems applicable only to ap- 
peals from the court of common 
pleas to the circuit court. But, sec- 
tion 6408, contains the general pro- 
vision, that ‘when the person appeal- 
ing from any judgment or order in 
any court, or before any tribunal, is 
a party in a fiduciary capacity, in 
which he has given bond within the 
state, for the faithful discharge of 
his duties, and appeals in the inter- 
est of the trust, he shall not be re- 
quired to give bond, but shall be 
allowed the appeal, by giving writ- 
ten notice to the court of his inten- 
tion to appeal within the time lim- 
ited for giving bond.’ The provision 
just quoted is applicable to appeals 
from justices of the peace, and dis- 
penses with the necessity of an un- 
dertaking for an appeal from their 
judgments, in cases within its scope, 
namely, where the appellant is a par- 


ty to the judgment in a fiduciary ca- 
pacity, and the appeal is in the in- 
terest of the trust.” 

45. Thomas vy. Moore, 52 Oh. St. 
200, 39 NE 803. And see cases spe- 
cifically cited in following sections. 

46. Holmes v. Mattoon, 111 Ill. 28, 
53 AmR 602; McClay v. Lincoln, 32 
Nebr. 412, 49 NW 282. 

47. Scott v. Turpin, 30 Ga. 964; 
Kuhn 'y.) Haley, 20: ©h:. ‘Cir. “Ct. 286, 
11 Oh. Cir. Dec. 105. 
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48. Cal.—Scheerer v. 
Cals Ui (Pe AoO: 

Ga.—Sawyer v. Cheney, 59 Ga. 368. 

Oh.—In re Sidwell, 67 Oh. St. 464, 
66 NE 521 (executor representing 
trust); Brown v. Wallace, 21 Oh. Cir. 
Ct. 417, 12 Oh. Cir. Dec. 1; Kennedy 
Vv. Thompson, "3 §Ohs Cie, Cia 446" 
Oh. Cir. Dec. 254; Biddie v. Phipps, 2 
Oh, Cir: (Ch 61,-1 “Oh? Cis DWeer"s63; 
Terry Clock Co. v. Mussey, 9 Oh. Dee. 
(Reprint) 449, 13 CinecLBul 568. 

Pa.—Nixon’s Est., 8 WklyNC 390. 

Utah.—Crismon v. Bingham Can- 
yon, éte.) Ri Coys: Utah 24932 Pr 208: 

Executors and administrators see 
infray ‘Sty. 

Guardians and next friends see in- 


Edgar, 


fra § 1156. 
49. Pacific Nat. Bank v. Mixter, 
114° Us 'S? 463, 5. SCE+9449 29m Tied: 


221; Robinson v. Southern Nat. Bank, 
94 Fed. 22 (in both cases, a receiver 
of insolvent national bank exempted 
under U. S. Rev. St. § 1001); O’Horo 
v. Republic Sav., ete., Assoc., 7 Lack 
LegN (Pa.) 42 (receivers of insolvent 
corporations). 

50. Scheerer y. Edgar, 67 Cal. 377, 
7 P 760 (county auditor). 

51. Sawyer v. Cheney, 59 Ga. 368; 
Collins v. Millen, 57 Oh. St. 289, 48 
NE 1097; Biddle v. Phipps, 2 Oh. Cir. 
Ct. 61, 1 Oh. Cir. Dec. 363 (holding 
that an assignee of an insolvent 
estate, who has a personal claim 
against it, cannot appeal from a 
judgment of the probate court 
against such claim without giving 
bond as required by the statute, as 
the appeal is not in the interest of 
the trust). 

Executors and administrators see 
infra § 1157. 

Guardians and next friends see in- 
fra § 1156. 

[a] A collector of taxes is not a 
trustee as to taxes collected by him, 
where the statutes provide that he 
shall be responsible for them, and 
sue for them in his own right, and 
in such a suit therefore the under- 
taking on appeal cannot be dispensed 
with under a statute so permitting, 
“when the appellant is an executor, 
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and intent of the statute.>? 
[$§ 1156] 


wise.>* 
are exempted by the statute.°* 


administrator, trustee, or other per- 
son acting in another’s_ right.” 
Crismon y. Bingham, etc., R. Co., 
Utah 249, 2 P 208. 

[b] County treasurer.—In Hub- 
bard v. Topliff, 60 Oh. St. 382, 54 NE 
367, it was decided that a county 
treasurer was not a party in a trust 
capacity, within the meaning of the 
statute providing that such party 


might appeal without giving a 
bond. To same effect State v. 
Delaware, County, 15 Oh. Cird (Ct. 
40; v8‘Ohy Cire) Dec. 244; State. v. 


Smiley, 14 Oh. Cir. Ct. 660, 8 Oh. Cir. 
Deer TL 7. 

[ec] County auditor.—But it has 
been held that a county auditor, in a 
mandamus proceeding to compel him 
to issue a warrant upon the county 
treasurer for payment of a certain 
sum of money, does not act in his 
individual capacity, and the court 
may dispense with an undertaking 
on appeal by him, under a statute 
allowing it to do so, ‘‘when the ap- 
pellant is an executor, administrator, 
trustee, or other person acting in an- 
other’s right.” Scheerer v. Edgar, 67 
Cal sais P60: i 

52. Kuhn v. Haley, 20 Oh. Cir. Ct. 
286, 11 Oh. Cir. Dec. 105. 

[a] A trustee in bankruptcy is 
not within the scope of the Ohio stat- 
ute which provides that “a party in 
any trust capacity, who has given 
bond in this state with sureties ac- 
cording to law, shall not be required 
to give bond and security to perfect 
an appeal.” Kuhn v. Haley, 20 Oh. 
Cin: Cte 286.4 11- Oh: SCir: © Dees 05) 
where the court said: “The bond 
of a trustee in bankruptcy is not ap- 
proved by the clerk of a court of this 
state or a judge thereof, nor are the 
qualifications of his sureties pre- 
scribed by our statute. He is not 
under the control of our courts, and 
cannot be required by them to give 
additional security. We are of the 
opinion, therefore, that a party under 
section 5228, Rev. St., must have first 
given bond according to the statute, 
and be subject to the control of the 
courts of this state, in order to claim 
exemption from giving an appeal 
bond.” 

[b] A corporation, acting in the 
capacity of a trustee and solely in 
the interest of its cestui que trust, 
is within a statute exempting trus- 
tees from the necessity of giving a 
bond on appeal. Nixon’s Est., 8 
WklyNC (Pa.) 390. 

53. Hubbard v. Topliff, 60 Oh. St. 
382, 54 NE 367; Arthur v. Reed, 26 
Tex. Civ. A. 574, 64 SW 831; Tomp- 
kins v. Page, 70 Wis. 249, 35 NW 563; 
Stinson v. Leary, 69 Wis. 269, 34 NW 
63. See also Hall v. Audrain County 
Ct., 27 Mo. 329. 

[a] Yexas.—(1) Under Rev. St. 
(1895) art 2789, providing that “any 
person who may consider himself 
agerieved by any decision, order, or 
judgment of the court, or by any or- 
der of the judge thereof, may appeal 
to the district court as 4 matter of 
right, without bond,” a_ nonresident 
guardian, making application for 
guardianship of the estate of his 
ward, may appeal without bond from 
an order refusing his application. 
Orr v. Wright, (Civ. A.) 45 SW 629. 
(2) And an appellant from an order 
denying his application to set aside 
a guardian’s appointment and appoint 
applicant need not give bond, al- 
though personally interested. Ar- 


(c) Guardians and Next Friends. In 
some jurisdictions guardians of infants or insane 
persons are exempted by the statutes from giving 
security on appeal,°* if they are acting in their 
fiduciary or representative capacity, but not other- 
They are not exempt, however, unless they 
And, unless ex- 
empted by statute, one who prosecutes a suit as 
next friend for a minor and appeals must give bond 
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thur v. Reed, 26 Tex. Civ. A. 574, 64] 
SW 831. 

{b] Guardian ad litem.—(1) A 
statute exempting “guardians” ap- 
pointed by the courts of the state 
includes guardians ad litem. Schon- 
field v. Turner, (Tex.) 6 SW 628; 
Tutt v. Morgan, 18 Tex. Civ. A. 627, 
42 SW 578, 46 SW 122. (2) But, al- 
though Rev. St. art 1408, exempting 
guardians appointed by the court 
from giving bonds on appeal, applies 
to guardians ad litem, one who is 
appointed by the court below as 
“euardian ad litem” of minor plain- 
tiffs cannot appeal without bond, 
since Rev. St. art 1211 authorizes the 
appointment of a guardian ad litem 
for a minor only when ‘‘defendant” 
in a suit. Duke v. Wheeler, 28 Tex. 
Civ. A. 391, 67 SW 439. (3) And an 
attorney who has been appointed to 
represent unknown heirs who are 
nonresident minors cannot be consid- 
ered a guardian ad litem within the 
statute. Tutt v. Morgan, 18 Tex. Civ. 
A. 627, 42 SW 578, 46 SW 122. 

54 Morrow v. Walker, 10 Ark. 
569; Hunter v. Thurmon, 25 Miss. 
463; Logan v. Gay, 99 Tex. 603, 90 
SW 861, 92 SW 255. 

fa] A bond must be filed by a 
guardian (1) when a personal obliga- 
tion is imposed upon him by the 
judgment appealed from (Hunter vy. 
Thurmon, 25 Miss. 463); (2) or where 
he appeals from an order for his re- 
eh a (Morrow v. Walker, 10 Ark. 

55. In re Huggins, 102 SW 849, 31 
KyL 475; Potter v. Todd, 73 Mo. 101; 
Hudgins v. Leggett, 84 Tex. 207, 19 
SW 387; Lumpkin v. Smyth, 57 Tex. 
489; Watson v. Guest, 41 Tex. 559; 
Duke v. Wheeler, 28 Tex. Civ. A. 391, 
67 SW 439. 

56. See the cases infra this note. 

[a] Express requirement of bond. 
—In Texas, by express provision of a 
statute, a next friend in a_  guit 
brought in behalf of a minor is not 
exempt from giving a bond on ap- 
peal. Biggins v. Gulf, ete., R. Co., (Tex. 
Civ. A.) 110 SW 561; Duke v. Wheel- 
er, 28 Tex. Civ. A. 391, 67 SW 439. 

57. U. S.—Deneale v. Young, 7 F. 
Cas. No. 3,785, 2 Cranch. C. C..200. 

Ark.—Johnson vy. Duval, 27 Ark. 
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of McDermott, 127 


Cal.—Matter 
Cal, 450, 59 P 783; Ex p. Orford, 102 
Cal. 656, 36 P 928; Kirsch v. Derby, 
93 Cal. 578, 29 P 218. See also Mat- 
ter of Sherrett, 80 Cal. 62, 22 P 85. 

Ga.—Sawyer v. Cheney, 59 Ga. 368; 
Irving v. Melton, 27 Ga. 330; Mer- 
chants’ Bank y. Rawls, 21 Ga. 289. 

Ind.—Ruch v. Biery, 110 Ind. 444, 
11 NE 312; Davis v. Huston, 84 Ind. 
272; Bake v. Smiley, 84 Ind. 212; 
Bender v. Wampler, 84 Ind. 172; Pate 
v. Moore, 79 Ind. 20; Jefferies v. 
Ormdorf, 44 Ind. A. 225, 88 NE 958: 
Case v. Nelson, 22 Ind. A. 22, 52 NE 
176. 

Kan.—Freeman v. Hill, 45 Kan. 435, 
25 P 870. 

Mich.—Winter v. Winter, 90 Mich. 
197, 51 NW 363. 

Miss.—Hunter v. Thurmon, 25 
Miss. 4638; Scott v. Searles, 9 Miss. 
590. 

Mo.—Bruening v. Oberschelp, 42 
Mo. 276; Smith v. Smith, 131 Mo. A. 
201, 110 SW 662. 

Nebr.—Thompson y. Pope, 77 Nebr. 


just as any other litigant.>° 


338, 109 NW 498. 
N. H.—Prescott v. Farmer, 59 N. 
490: : 


1 een aa 
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Executors and Administrators. In 


most jurisdictions, either under statutes exempting 
generally persons in a fiduciary or representative ca- 
pacity, or under statutes expressly mentioning them, 
executors and administrators are exempt in certain 
cases from the necessity of giving bond or other se- 
curity on appealing or suing out a writ of error in 
their fiduciary or representative capacity, and in 
the interest of the estate.>7 


But as a rule they 


Oh.—In re Sidwell, 67 Oh. St. 464, 
66 NE 521; Hubbard v. Topliff, 60 
Oh. St. 382; 54 NE. 367;, Ulery v. 
Ulery, Wright 631; Sproat v. Cutler, 
Wright 157; Hance v. Chappell, 20 
Oh... Cir, s<Ct..214, 11 j|Oh.- Cir. : Dec. 139% 

Pa.—Maule v. Shaffer, 2 Pa. 404; 
Pugh v. Ostenkirk, 3 Watts & S. 170; 
Pennsylvania- Ins. Co. v. Hewes, 5 
Binn. 508. 

Tex.—Daniel v. Mason, 90 Tex. 162 
37 SW 1061; Bridges v. Cundiff, 45 
Tex. 437; Wolff v. Carter, 33 Tex. 699 
(bond for costs); Daniels v. Gregg, 
13 Tex. 384; Battle v. Howard, 13 
Tex. 345; Ennis v. Crump, 6 Tex. 34; 
Erwin v. Erwin, (Civ. A.) 61 SW 159; 
Anglin v. Barlow, (Civ. A.) 45 SW 
827; Tutt v. Morgan, 18 Tex. Civ. A. 
627, 42 SW 578, 46 SW 122; Huddles- 
ton v. Kempner, (Civ. A.) 28 SW 236; 
White v. Smith, 2 Tex. A. Civ. Cas § 
311 (rule applies to independent ex- 
ecutor). 

Va.—McCauley v. Griffin,'4 Gratt. 
(45 Va.) 9 (holding that, where an 


-executor had been allowed to qualify 


without bond as directed by the tes- 
tator, he need not give an appeal bond 
on an appeal for the protection of the 
estate); Linney v. Holliday, 3 Rand. 
(24 Va.) 1; Wilson y. Wilson, 1 Hen. 
& MEF CTR Via) be 

See Goine yv. Henderson, 5 Yerg. 
(Tenn.) 197; Patterson y. Gordon, 3 
Tenn. .Ch, +18. : 

See also infra § 1424. 

[a] Reasons for exemption stat- 
utes.—(1) The principal reason for 
exempting executors and adminis- 
trators from the general requirement 
of furnishing a bond or undertaking 
on appeal is that they have already 
given official bonds, and are not only 
liable on such bonds, but are under 
the control of the courts and may be 
compelled to give additional security 
at any time. Johnson v. Du Val, 27 
Ark. 599; Bruening v. Oberschelp, 42 
Mo. 276; Work v. Massie, 6 Oh. 503; 
Roberts v. Wheeler, Wright (Oh.) 
697; Jones v. Hughes, 33 Tex. 598; 
McCauley v. Griffin, 4 Gratt. (45 Va.) 
9; Erskine v. Henry, 6 Leigh (33 Va.) 
378; Pugh v. Jones, 6 Leigh (33 Va.) 
299; Shearman v. Christian, 1 Rand. 
(22 Va.) 393; Sadler v. Green, 1 Hen. 
& M. (11 Va.) 26; Wilson v. Wilson, 
1 Hen. & M. (11 Va.) 16; In re Som- 
ervaill, 104 Wis. 72, 80 NW 65. (2) 
The official bond of an administrator 
or an administratrix operates as an 
appeal bond and a bond for a stay of 
proceedings under the California code 
of civil procedure. Ex p. Orford, 102 
Cal. 656, 36 P 928. (3) Another rea- 
son assigned is that, by not requir- 
ing security of them, they may pro- 
ceed with confidence in protecting the 
interests committed to them, and not 
abandon the trust they represent for 
fear of incurring personal liability. 
Kerr v. Lowenstein, 65 Nebr. 43, 90 
NW 931; Emerick vy. Armstrong, 1 
Oh. 513; Maule v. Shaffer, 2 Pa. 404; 
Erwin v. Erwin, (Tex. Civ. A.) 61 SW 
159; Shearman v. Christian, 1 Rand. 
(22) Va.) 393. 

[b] Order of court dispensing 
with security.—(1) In California 
Code Civ. Proc. § 946 provides that 
in an action by or against an execu- 
tor or administrator, if the executor 
or administrator appeals from a judg- 
ment or order therein, the court from 
which the appeal is taken may in its 
discretion dispense with the giving 
of security. .See Ex p. Orford, 102 
Cal. 656, 36 P 928. (2) In Skerrett’s 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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are not exempt where they appeal or sue out a writ 
of error, not in their fiduciary or representative ca- 
pacity, but in their individual or personal interest, 
or from a judgment, order, or decree affecting them 
And an executor or administrator, 
whether appointed in the state or in another state, 
is not exempt even where he appeals in his rep- 
resentative capacity and in the interest of the es- 
tate, unless he is exempted by the statute.®? 
Who are included in exemption. 
~empting executors and administrators from giving 
security on appeal have been held to include a tem- 
porary admuinistrator,°° a surviving partner admin- 
istering on partnership effects,®+ an 


personally.®® 


Hst., 80 Cal. 62, 22 P 85, it was held 
that, in order to save an appeal in 
cases covered by such section, the 
order dispensing with security must 
be made within the time allowed for 
filing the appeal bond, and that after 
the appeal has lapsed it cannot be 
restored by an order subsequently 
made, and that a direction that such 
order shall be entered nunc pro tunc 
as of an earlier date is unavailing. 
(3) Where a court has discretionary 
power to dispense with security on 
appeals by executors, it is sufficient 
if it is made to appear that the judg- 
ment is answerable out of the assets 
of the estate. It is not required that 
it shall have been rendered against 
the executor in his representative ca- 
pacity. Kirsch v. Derby, 93 Cal. 573, 
29 P 218. 

58. See infra this section. 

59. Cal.—In re McDermott, 127 
Cal. 450, 59 P 783; Hx p. Orford, 102 
Cal. 656, 36 P 928 (particular section 
of statute applicable only to appeals 
from judgments and orders made in 
probate proceedings). 

Iowa.—In re Pierson, 13 Iowa 449. 


N. Y.—Davies v. Skidmore, 5 Hill 
501. 

Oh.—Dennison v. Talmage, 29 Oh. 
St. 433. 


Tenn.—Jenkins v. Skillern, 5 Yerg. 
288; Goine v. Henderson, 5 Yerg. 197; 
Banks v. McDowel, 1 Coldw. 84. 

Wis.—In re Meseberg, 91 Wis. 399, 
64 NW 1002. 

Ont.—Personal representative must 
give a bond. Re Parker, 16 Ont. Pr. 
$92 


oe . 

[a] Limitation of exemption to 
determinations in mattcr of particu- 
lar estate.—Under some statutes ex- 
empting executors and administra- 
tors from giving bond or undertak- 
ing on appeal, it is held that the ex- 
emption applies only to an appeal by 
an executor or administrator from an 
order, judgment, or determination in 
the matter of the estate in which he 
has been appointed such executor or 
administrator, and that it does not 
confer a general right to appeal with- 
out an undertaking when he appeals, 
although in his representative capac- 
ity, from an order, judgment, or de- 
termination in any other matter, pro- 
ceeding or cause. In re Meseberg, 94 

~ Wis. 399, 64 NW 1002 (holding that, 
under Rev. St. § 4032, relating to ap- 
peals from the county court in mat- 
ters of probate and administration, 
and providing that “the party ap- 
pealing, other than an executor, ad- 
ministrator, guardian or trustee,” 
shall file an undertaking on appeal, 
an administratrix de bonis non, in 
prosecuting her claim as such against 
the estate of another decedent, is not 
exempted from giving an undertak- 
ing on appeal). 

bl Exemption dependent upon 
court to which appeal is taken.—In 
Daniel v. Mason, 90 Tex. 162, 37 SW 
1061, it was held that the Texas stat- 
ute which exempts administrators 
and guardians from giving bond on 
appeal relates exclusively to writs 
of error and appeals to the court of 
civil appeals, and doesenot apply to 
appeals from that court to the su- 


preme court. 2 
2 60. Erwin v. Erwin, (Tex. Civ. A.) 
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ruptey.®® 


Statutes ex- 


independent ex- 


61 SW 159; Anglin vy. Balrow, (Tex. 
Civ. A.) 45-SW 827. . 
oa Bruening v. Oberschelp, 42 Mo. 


62. Buttlar v. Davis, 52 Tex. 74; 
White v. Smith, 2 Tex. A. Civ. Cas. 
§ 399 [overr Sherwood vy. Galveston 


Realist 2ete,, Co.,) fi PexsoAs 1Civt 
Cas. § 694]. 
63. In re Sidwell, 67 Oh. St. 464, 


66 NE 521 (holding that an execu- 
tor of an executrix who died with- 
out making final settlement of the es- 
tate is entitled to appeal from a 
judgment sustaining exceptions to 
the final account of her administra- 
tion without giving bond, as he is a 
party to the litigation “in a fiduciary 
capacity’’). 

64 Hutchinson vy. Fulghum, 4 
Heisk. (Tenn.) 550. 

65. “Pace “v.) Ficklin; 76> Vaz. 29:2: 
In this case the original appellant, 
who was an assignee in bankruptcy 
and appealed as such, died and a sec- 
ond assignee was substituted as ap- 
pellant. It was held that, as the as- 
signee was one of the persons re- 
quired to give an appeal bond, and 
as this appeal was not promoted for 
the purpose of protecting the estate 
of the deceased assignee, but rather 
for the purpose of protecting the es- 
tate of the bankrupt, an appeal bond 
was necessary. 

66. Ariz—In re Morales, 11 Ariz. 
160, 162, 89 P 540 [quot Cyc]. 

Cal.—Danielson’s Hst., 88 Cal. 480, 
26 P 505. 

Colo.—Fuller y. Fuller, 7 Colo. A. 
555, 44 P 72. 

Ga.—Bryson v. Scott, 111 Ga. 196, 
386 SE 619; Hickman y. Hickman, 74 
Ga. 401; Merchants’ Bank vy. Rawls, 21 
Ga. 289; McCay v. Devers, 9 Ga. 184. 

Ind.—Ruch vy. Biery, 110 Ind. 444, 
11 NE 312; Davis v. Huston, 84 Ind. 
272; Bake v. Smiley, 84 Ind. 212; Ben- 
der v. Wampler, 84 Ind. 172; Jones v. 
Jones, 81 Ind. 292; Jeffries v. Orn- 
dorf, 44 Ind. A. 225, 88 NE 958; Case 
v. Nelson, 22 Ind. A. 22, 52 NE 176. 
PIO cay meat of Pierson, 13 Iowa 

Kan.—Coutlet v. Atchison, etc., R. 
Co., 52 P 68; Freeman v. Hill, 45 Kan. 
AOD 2D) Oi Oz 

Ky.—Garnett v. Foston, 122 Ky. 
195 eo ONVeOOs ss Domicyle elit Ok. boi 
AmSR 456. 

Mich.—Winter yv. Winter, 90 Mich. 
TO} bl INIWe OGSe 

Miss.—Hudson v. Gray, 58 Miss. 
589; Campbell v. Doyle, 57 Miss. 292; 
Holiman v. Dibrell, 51 Miss. 96; Hun- 
ter v. Thurmon, 25 Miss. 463; Wade 
v. American Colonization Soc. 12 
Miss. 670. 

Mo.—Potter v. Todd, 73 Mo. 101. 

Nebr.—Thompson vy. Pope, 77 Nebr. 
338, 109 NW 498; Rhea v. Brown, 4 
Nebr. (Unoff.) 461, 94 NW 716. 
H-——Prescott ‘v. Farmer, 569 0N: 


N. 
i) .902 

Oh.—Collins v. Millen, 57 Oh. St. 
289, 48 NE 1097; Thomas v. Moore, 
52 Oh. St. 200, 39 NE 803; Downing 
v. Downing, 23 Oh. Cir. Ct. 389; Tay- 
lor v. McCullom, 8 Oh. Dec. (Reprint) 
66, 5 CincLBul 414. 

Pa.—Maule v. Shaffer, 2 Pa. 404; 
Pugh vy. Ottenkirk, 3 Watts & S. 170; 
Revell’s Hst., 12 Pa. Dist. 138; Lun- 
dy’s Est.,°3' Pa. C. Pl. 139. 
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ecutor,®°? and an executor of a deceased executrix,®* 
but not to include an executor de son tort,** or an 
assignee in bankruptcy who has been substituted 
in an appeal for a former deceased assignee in bank- 


Nature of judgment, order, or decree, and char- 
acter in which appeal is taken. 
title an executor or administrator to appeal without 
bond or undertaking, the judgment, order, or decree 
must be against him in his representative capacity 
and the appeal must be taken in that capacity and 
in the interest of the estate.°® If the judgment is 
in part personal against the executor or administra- 
tor, and in part touching his representative char- 


As a rule, to en- 


Tex.—Hudgins v. Leggett, 84 Tex. 
207, 19 SW 887; Smithwick v. Kelly, 
79 Tex. 564, 15 SW 486; Buttlar v. 
Davis, 52 Tex. 74; Bills v. Scott, 49 
Tex. 430; Guest v. Guest, 48 Tex. 
210; McTavlor v. State, 39 Tex. 298; 
Wolff v. Carter, 33 Tex. 699; Jones 
v. Hughes, 33 Tex. 598; Peabody v- 
Marks, 25 Tex. 19; Battle v. Howard, 
13 Tex. 345; Minnis v. Crump, 6 Tex: 
34; Lockhart vy. Lockhart, 1 Tex. 199; 
Tison v. Gass, 43 Tex. Civ. A. 178, 
94 SW 3876; Holman vy. Klatt, 34 Tex. 
Civ. A. 506, 78 SW 1088; Huddleston 
ve. Kempner, (Civ. , A.) 28 “SW 236; 
Hicks v. Oliver, (Civ. A.) 26 SW 641; 
Masterton v. Conrad, 2 Tex. A. Civ. 
CASES oon 

Va.—EBErskine vy. Henry, 6 Leigh (33 


Va.) 378; Pugh v. Jones, 6 Leigh 
(3¢iViaz)> 299" Porter v1 Arnos 
Rand. (24 Wa.) 479; Shearman v. 


Christian, 1 Rand. (22 Va.) 393. 

_ta] A judgment satisfiable de ho- 
nis testatoris may be appealed from 
without giving bond. McCay v. De- 


vers, 9 Gaz 184; Wade v. American 
Colonization Soc., 12 Miss. 670. 
[b] A party is sued in his fidu- 


ciary capacity, within the meaning of 
the rule, where the suit is one to 
which he may plead as administra- 
tor, where the decree may be against 
him as administrator, and where the 
title set up is good against him only 
as administrator. .-Irving v. Melton, 
27. Ga. 330: 

[c]_ Appeal must be “in the inter- 
est of the trust.”—In Ohio a statute 
exempts executors and administra- 
tors from giving an appeal bond only 
when the appeal is “in the interest 
of the trust.” Rev. St. § 6408; Col- 
lins v. Millen, 57 Oh. St. 289, 48 NE 
1097; and other Ohio cases supra this 
note. 

[ad] Appeal must be “to protect 
the estate of decedent.”—The Virgin- 
ia statute authorizes an appeal with- 
out bond where it “is proper to pro- 
tect the estate of a decedent.” Code 
§ 3470. See also Pace v. Ficklin, 76 
Va. 292; McCauley v. Griffin, 4 Gratt. 
(45 Va.) 9; Pugh v. Jones, 6 Leigh 
(33 Va.) 299; Jackson v. Henderson, 
3 Leigh (30 Va.) 196; Porter v. Ar- 
nold, 3 Rand. (24 Va.) 479; Linney 
v. Holliday, 3 Rand. (24 Va.) 1; 
Shearman v. Christian, 1 Rand. (22 
Va.) 393; Dunton v. Robins, 2 Munf. 
(16 Va.) 341; Sadler v. Green, 1 Hen. 
& M. (11 Va.) 26. 

[e] Partition of estate—On an 
appeal by an administrator from a 
judgment ordering the partition and 
distribution of the estate of which 
the appellant is administrator, an ap- 
peal bond is unnecessary. Daniels v. 
Gregg, 13 Tex. 384. 

[f] Appeal in action involving 
commissions.—An appeal by an ad- 
ministrator from an order denying 
him his commissions is a proceeding 
concerning his official acts as admin- 
istrator and no bond is required. 
Huddleston v. Kempner, 87 Tex. 372, 
28 SW 936. 

[g] A claim by an attorney for 
services rendered for the benefit of 
the estate at the request of the ad- 
ministratrix does not bind the estate 
and a judgment recovered against the 
administratrix on such claim is 
against the administratrvix in her in- 
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acter, he must give an appeal bond or undertaking | judgment vacating the probate of the will from 


to cover the part of the judgment which is personal, 
but need not give an appeal bond or undertaking 
for the part which affects him only in his represen- 
tative character, as that is covered by his official 
bond.®? Where a judgment is obtained by a person 
as an individual against himself as administrator, 
he need not file a bond upon taking an appeal.®® 

Executor a legatee or devisee. The authorities 
are not in harmony on the question whether an ex- 
ecutor who is also a legatee or devisee may appeal 
without giving an appeal bond or undertaking.®® 

That the estate is insolvent, and that the whole 
of the property may ultimately be set aside as an 
allowance to the widow and children, cannot deprive 
the administrator of the right to appeal without 
giving bond.” 

Valid and subsisting appointment. To entitle 
an executor or administrator to appeal without giv- 
ing an appeal bond he must, as a rule, be acting 
under a valid and subsisting appointment.’ 

Appeals respecting probate of will. An executor 
is not acting under a valid and subsisting appoint- 
ment entitling him to appeal without giving an ap- 
peal bond or undertaking where the appeal is from 
a judgment denying an application to probate the 
will from which he derives his authority.’? But 
it has been held that, where the appeal is from a 


which the executor derives his authority, he need 
not give an appeal bond, as the judgment vacating 
the probate of the will does not terminate his of- 
ficial duties as long as he takes the necessary steps 
to appeal therefrom." 

Appeal from judgment revoking letters of ad- 
ministration. It is generally held that an appeal 
from a judgment revoking letters of administra- 
tion cannot be perfected by the administrator with- 
out the giving of an appeal bond or undertaking, 
on the ground that the executor or administrator 
in such case is not appealing in his representa- 
tive capacity.* 

Appeal from judgment for money due estate. 
Where, after the removal of an administrator, a 
judgment is rendered against him for moneys due 
the estate, he cannot perfect an appeal without giv- 
ing bond." 

Valid official bond. As one of the reasons for 
exempting an executor or administrator is ‘that he 
is liable on his official bond,’® the filing of a proper 
official bond is generally held to be a prerequisite 
to the statutory exemptions in favor of executors 
and administrators in relation to appeal bonds and 
undertakings,’7 and the official bond must be a 
proper and valid bond at the time the appeal is 
taken.*® 


dividual capacity and, on an appeal 
from such judgment, an undertaking 
is required. Thomas v. Moore, 52 Oh. 
St. 200, 39 NE 803. ; 

[h] Action to recover escheated 
property.—In McTaylor v: State, 39 
Tex. 298, it was held that a suit by 
the state against an administrator 
to recover property escheated to the 
state was not a suit which came 
within the rule allowing executors 
and administrators to appeal without 
giving bond. 

[i] Personal judgment erroneous- 
ly entered.—Although it is through 
a plain error that a judgment is en- 
tered against an executor personally, 
instead of de bonis testatoris, yet, if 
he appeals, he must give an appeal 
bond. Pugh vy. Jones, 6 Leigh (33 
Va.) - 299. 

{j] Ef the executor or adminis- 
trator is personally liable for costs 
in suits prosecuted or defended by 
him, he must give an appeal bond. 
Mann v. Lowry, 58 Miss. 73; Camp- 
bell v. Doyle, 57 Miss. 292; Scott v. 
Searles, 9 Miss. 590. 

{k] Necessity of pleadings show- 
ing representative capacity. — In 
Guest v. Phillips, 34 Tex. 176, it was 
held that a party suing for the bene- 
fit of an estate he represents must 
show that fact by direct and positive 
allegations in his petition, or he will 
not be entitled to an appeal without 
giving an appeal bond. 

67. Casey v. Texarkana, etc., R. 
Con MCTRexnr Give A.) 5 SW 856; 
Shearman v. Christian, 1 Rand. (22 
Va.) 393; Dunton v. Robins, 2 Munf. 
(16 Va.) 341. 

68. Jones v. Jones, 91 Ind. 378. 

69. See cases infra this note. 

[a] Bond required of executor.— 
In Downing v. Downing, 23 Oh. Cir. 
Ct. 389, it was held that an executor 
who was also a legatee could not ap- 
peal from a judgment allowing a 
personai claim of a  coexecutor 
against the testatrix without giving 
an undertaking. 

[b] Bond not required of executor. 
—(1) But in Prwin v. Erwin, (Tex. 
Civ. A.) 61 SW 159, it was held that 
an executrix who was also the sole 
legatee and devisee under the will 
had the right to appeal from an or- 
der setting aside a homestead to the 
widow without giving bond. (2) And 
in Thompson v. Pope, 77 Nebr. 338, 
109 NW 498, it was held that an ex- 
ecutor who was also a residuary leg- 


atee, and had given a bond to pay 
the debts and legacies of the tes- 
tator under Cobbey Annot. St. (1903) 
§ 5030, might appeal from a judg- 
ment of the county court allowing a 
claim against the estate without giv- 
ing an appeal bond. 

70. Anglin vy. Barlow, (Tex. Civ. 
A.) 45 SW 827. 

71. In re McDermott, 127 Cal. 450, 
59eP Secu COX, Wa) easchal, a@lhex, Civ. 
A.) 54 SW 774; In re Somervaill, 104 
Wis. 72, 80 NW 65. 

[a] Resignation prior to appeal.— 
Code Civ. Proc. § 965, providing that, 
where an administrator who has giv- 
en an Official bond appeals from a 
judgment affecting his estate, his 
bond shall stand in lieu of an ap- 
peal bond, does not exempt a former 
special administratrix who had re- 
signed prior to her taking the appeal. 
ie McDermott, 127 Cal. 450, 59 P 

[b] Appeal from order requiring 
new bond.—A bond is required to per- 
fect an appeal from an order requir- 
ing the administrator to give a new 
bond, as it affects his right to ad; 
minister, and, until it is complie 
with, suspends his power as admin- 
istrator, except for the preservation 
of the property. Bills v. Scott, 49 
Tex. 430. 

[c] Removal after judgment.—But 
it has been held that an adminis- 
trator’s right to appeal without giv- 
ing bond is not abrogated by an 
order of removal as administrator, 
made immediately after the rendi- 
tion of the judgment against him. 
Case v. Nelson, 22 Ind, A. 22, 52 NE 
176. 

72. Cox Ww. ‘Paschal, «Tex. Civ. (A3) 
54 SW 774; In re Somervaill, 104 Wis. 
72, 80 NW 65. 

73. Marshall v. Stubbs, 48 Tex. 
Civ.) A. 158,106 SW _435. 

74, Ariz—In re Morales, 11 Ariz. 
160, 162, 89 P 540 [cit Cyc] (under 
a statute providing that “when an 
appeal is taken by an executor or 
administrator, no bond shall be re- 
quired, unless such appeal personally 
concerns him, in which case he must 
give bond’). 

Cal.—Matter of Danielson, 88 Cal. 
480, 26 P 505. 

Kan.—Coutlet v. Atchison, etc, R. 
Co., 59 Kan. 772, 52 P 68; Mallory v. 
Burlington, ete., R. Co., 53 Kan. 557, 
36y 2 1059: 


D. 197, 119 NW 544, 20 AnnCas 415: 
and note. 

Oh.—In re Sidwell, 67 Oh. St. 464, 
66 NE 521. 

Pa.—Com. v. Judges Orphans’ Ct., 
LOL Pars. 

Tex.—Holman v. Klatt, 34 Tex. 
Civ. A. 506, 78 SW 1088. See also. 
Guest v. Guest, 48 Tex. 210. 
gaan also Cluff’s Est. 11 NYCivProc 

Contra Uebel v. Maltese, 2 Utah 
430 [recognized but dist Wells v. 
Kelly, 11 Utah 421, 40 P 705]. 

[a] Order dismissing proceedings 
for administration.—Under Rev. St. 
(1895) art 2257, providing that, on 
an appeal by an executor or admin- 
istrator, no bond shall be required, 
“unless the appeal personally con- 
cerns him,” and art 1408 providing 
that executors, administrators, ete., 
shall not be required to give bond 
on any appeal or writ of error taken 
by them “in their fiduciary capac- 
ity” on an appeal from an order of 
the probate court dismissing as void 
proceedings for the administration of 
an estate which had never had any 
creditors, the administrator is re- 
quired to give a bond, his interest in 
the appeal being a personal one. Hol- 
man v. Klatt, 34 Tex. Civ. A. 506, 78 
SW 1088. 

75. Fuller v. Fuller, 7 Colo. A. 555, 
44 P 72; Case v. Nelson, 22 Ind. A. 
22, 52-NE 176. : 

76. See supra this section note 57. 

77. Pacific Pav. Co. v. Bolton, 89 
Cal. 154, 26 P 650; Freeman v. Hill, 
45 Kan. 435, 25 P 870; In re Sidwell, 
67 Oh. St. 464, 66 NE 521; Collins v. 
Millen, 57 Oh. St. 289, 48 NE 1097; 
Dennison v. Talmage, 29 Oh. St. 433; 
Work v. Massie, 6 Oh. 503; Rob- 
erts v. Wheeler, Wright (Oh.) 697; 
Ulery v. Ulery, Wright (Oh.) 631. 
But -see (McCauley |v... Gnriftin, 34 
Gratt. (45 Va.) 9 (where it was held 
that, where an executor or adminis- 
trator with the will annexed has been 
allowed by the direction of the tes- 
tator and the order of the probate 
court to qualify without giving se- 
curity, he ought not to be required 
to give security for the prosecution 
of an appeal, because his qualifica- 
tion is a warrant to him to exercise 
every official right, and to perform 
every official, duty, without giving 
any security whatever). 

78. Wells v. Kelly, 11 Utah 421, 


N. D.—Ransier v. Hyndman, 18 N.*°40 Pa 705 [aff reh 12 Utah 4387, 42 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. . 
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' Appeals by executor and another. It has been 
held that an executor or administrator who is a de- 
fendant in a joint action is entitled to appeal and 
thereby take up the case as to his codefendants, 
without any bond being given on the appeal.7® But 
it has also been held that, where there is a joint ap- 
peal by executors and legatees and the legatees are 
in possession of the property in dispute, the lega- 
tees may be required to give security or suffer a 
dismissal of the appeal as to themselves.°° That 
other parties have unnecessarily joined in the appeal 
with the administrator without giving bond does 
not authorize a dismissal of the appeal as to him.*! 

Appeals begun by decedent and continued by 
representative. There seems to be some conflict of 
authority on the question whether statutes exempt- 
ing executors and administrators from giving ap- 
peal bonds are applicable in the case of an appeal 
begun by the decedent and continued by his per- 
sonal representative.®? 

[§ 1158] (38) Residuary Legatees. Statutes 
sometimes exempt from the necessity of giving bond 
on appeal residuary legatees who have given bond 
to pay debts and legacies.** 
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a statute persons under legal disability are not for 
that reason necessarily exempt from giving secur- 
ity on appeal.** In some jurisdictions, however, 
particular persons under disability are either ex- 
pressly exempted in certain cases, or have been held 
to be exempt on the ground that they are not 
within the terms or reason of the statute requiring 
security.*° 

[§ 1160] (5) United States, States, Political 
Divisions, Boards, and Officers—(a) United States 
and Officers Thereof. Under the statutes of the 
United States every justice or judge signing a cita- 
tion on any writ of error, ‘‘except in cases brought 
up by the United States or by direction of any De- 
partment of the Government,’’ is required to take 
security from plaintiff in error or appellant;®® and 
it is declared that ‘‘whenever a writ of error, ap- 
peal, or other process in law, admiralty, or equity, 
issues from or is brought up to the Supreme Court, 
or a cireuit court [now the district court] either 
by the United States or by direction of any Depart- 
ment of the Government, no bond, obligation, or. se- 
curity shall be required from the United States, or 
from any party acting under the direction afore- 


[§ 1159] 
Women, Infants, Wards, Htc. 


P 1133] (holding that an administra- 
tor must give an appeal bond on ap- 
peal from the probate to the district 
court where the sureties on his offi- 
cial bond had been discharged, at 
their own instance, before an appeal 


taken). 
79. Emerick vy. Armstrong, 1 Oh. 


Baise 

80. Sadler v. Green, 1 Hen. & M. 
(11 Va.) 26. And in Duggan v. Noell, 
30 Tex. 451, it was decided that, 
where a decedent’s widow intervened 
and appealed in a suit against the ad- 
ministrator, she must give an appeal 
pond, although the administrator had 


also appealed. 


81. Ruch v. Biery, 110 Ind. 444, 11 
NE 312. 

82. See cases infra this note. 

{a] Statute held applicable.—In 


Latimer v. Ware, 2 Ga. 272, it was 
held that, where an appeal was en- 
tered by the intestate in his lifetime, 
and the security, good at the time, 
becomes insolvent pending the ap- 
peal, the administrator of the de- 
ceased is not bound to give addition- 
al security. 

[b] Statute probably not appli- 
cable-—(1) In Hanlon v. Silk, (Tex.) 
3 SW 290, the court seemed to be of 
the opinion that a statute relieving 
an executor or administrator from 
giving an appeal bond or undertak- 
ing should be construed to include 
such appeals only as are taken by 
the executor or administrator, and 
not to include appeals begun by the 
decedent and continued by the execu- 
tor or administrator. The court only 
decided, however, that an appeal be- 
gun by the decedent could not be con- 
tinued by his administrator without 
giving bond where it appeared that 
the decedent had failed to give bond 
as required by statute, and that the 
time allowed for giving such bond 
had expired before the appointment 
of the administrator. (2) A personal 
representative substituted for a de- 
eedent before an appeal is taken 
comes within the rule. Miller v. Ty- 
son, 1 Woodw. (Pa.) 216. 

83. Thompson v. Pope, 77 Nebr. 
338. 109 NW 498. 

84 Turner v. Quinn, 92 N. C. 501, 
502 (holding that in the absence of 
a statute to the contrary “infant de- 
fendants are as much bound to give 
appeal bonds as others’’). ; 

[a] In Texas, by express provi- 
sion in the statute, where a minor 
having no legal guardian brings a 
suit by next friend and appeals from 
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(4) Persons under Disability; Married 


a judgment against him, while the 
minor is not required to give security 
for costs the mext friend must either 
do so or file an affidavit of inability 
in lieu thereof. Biggins v. Gulf, etce., 
R. Co., (Civ. A.) 110 SW 561; Lewis 
v. Texas, ete, Ri Co., 47 Tex) Civ: 
A. 425, 105 SW 334; Duke v. Wheeler, 
28 Tex. Civ. A. 391, 67 SW 4389. 

85. See statutes in the several ju- 
risdictions and cases infra this note. 

[a] Married women.—In Alabama 
a statute authorizes an appeal by a 
married woman without giving se- 
curity in the case of an appeal from 
a judgment subjecting to sale her 
separate estate, provided she makes 
an affidavit that she is unable to give 
security. Ex p. Tower Mfg. Co., 103 
Ala. 415, 15 S 836; Guy v. Lee, 80 
Ala. 346; Ware v. McDonald, 62 Ala. 
81; Armstrong v. Nelson, 57 Ala. 556; 
Coleman v. Smith, 52 Ala. 259. 

[b] Insane persons.—In Massa- 
chusetts it was held that St. (1783) 
ce 46 § 4, requiring bonds to be filed 
by the appellant from a probate de- 
cree, did not apply to the appeal of 
a person non compos mentis from a 
refusal of sthe judge to revoke the 
appointment of a guardian for him, 
as the case was not within the intent 
of the statute. McDonald v. Morton, 
1 Mass. 543. 

[ce] Infants.—(1) In Rhode Island 
following the case of McDonald v. 
Morton, 1 Mass. 543 (supra this 
note), it was held that the statute 
of that state requiring bond on ap- 
peal from the probate court did not 
apply on appeal by an infant ward 
from a decree of a probate court dis- 
missing his application for the re- 
moval of his guardian, although the 
statute makes no express exemption, 
since the case was not within the 
reason of the statute. Atwood v. War- 
wick Probate Ct., 17 R. I. 537, 238 A 
99. (2) In Maine a statute expressly 
provides that in case of a contro- 
versy between a person under guard- 
janship’and his guardian the supreme 
court may sustain an appeal on the 
part of the ward without bond. Rey. 
St. c 65 § 29. (3) And in Witham’s 
App., 85 Me. 360, 27 A 252, it was 
held that an appeal by a minor from 
a decree of the judge of probate ap- 
pointing as guardian of the minor a 
person other than the one nominated 
by the minor did not require an ap- 
peal bond to perfect it. (4)< But 
notwithstanding such statute a per- 
son of full age who has appealed 
from an allowance of a guardian’s 


said, either to prosecute said suit, or to answer in 
In the absence of ! damages or costs.’’8" 


account must give an appeal bond, 
as he is no longer “under guardian- 
ship,” within the meaning of the 
statute. Curtiss v. Morrison, 93 Me. 
245, 44 A 892. (5) In New Hamp- 
shire a ward may be allowed .to ap- 
peal froma decree refusing to re- 
move his guardian without giving 
bond, if he cannot obtain sureties 
therefor. Wadleigh v. Eaton, 59 N. 
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86. U.S. Rev. St. § 1000. 
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Garfield v. U. S., 
109. 

87. U.S. Rev. St. § 1001. And see 
Edmonson vy. Bloomshire, 7 Wall. (U- 
S.) 306, 19 L. ed. 91; Providence 
Washington Ins. Co. v. Wager, 37 
Fed. 59; Garfield v. U. S., 32 App. (D. 
©) S109 

[a] Suits by or against insolvent 
national banks or receivers thereof. 
—(1) No bond for the prosecution of 
a suit or to answer in damages or 
costs is required on writs of error 
or appeal issuing from, or brought 
to, the United States supreme court 
by direction of the controller of the 
currency, in suits by or against in- 
solvent national banks or the receiv- 
ers thereof. | Pacific. Nat. Bank  v. 
Mixter, 114. U. S. 4638, 5 SCt 944, 29 
L. ed. 221; Robinson v. Southern Nat. 
Bank, 94 Fed. 22. See also Platt v- 
Adriance, 90 Fed. 772. (2) Bute 16 
has been held that a receiver of a 
national bank, bringing suits in an- 
other jurisdiction against stockhold- 
ers, is not exempt by Rev. St. § 1001 
from being required to give security 
for costs; since, while in such suits 
process may, in a sense, be said to 
issue by direction of a department of 
the government, it does not appear 
that, in the eyent of an adverse de- 
cision, the costs taxed against the re- 
ceiver can be paid from the contin- 
gent fund of such department, as con- 
templated by such section. Platt v. 
Adriance, 90 Fed. 772. 

{b] District of Columbia.—AlI- 
though the court of appeals of the 
District of Columbia is not expressly 
mentioned in U. S. Rev. St. § 1001, 
it has been held that that section, 
read in connection with § 1000, ap- 
plies to an appeal to such court by 
the secretary of the interior from a 
judgment of the supreme’ court of 
the District of Columbia directing 
the issuance of a writ of mandamus 
to compel him to do an official act, 
when the appeal is taken by his own 
direction, or by direction of the head 
of another executive department, and 
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resenting the state.®° 


law. 


the secretary is not required to give 
bond. Garfield v. U. S. 32 App. (D. 
C.) 109 (appeal by the secretary of 
the interior from an order directing 
the issuance of mandamus to com- 
pel him to reinstate an attorney 
whom he has disbarred from prac- 
tice before his department, when 
taken at the direction of himself and 
the attorney-general). See also Pal- 
mer v. Thompson, 20 App. (D. C.) 
273; Leonard y. Rodda, 5 App. (D. 
CH L256,. 200. 

[c] Statute not repealed.—U. S. 
Rev. St. §§ 1000, 1001, allowing the 
United States and federal officers, on 
direction of the heads of depart- 
ments, to take appeals, without giv- 
ing bond, in all cases involving a 
public interest, are not repealed by 
D. C. Code § 1282 Cl Ws ss OG ae 
L. 1391), requiring the court, in cases 
of an appeal by defendant in a man- 
damus case, to fix the penalty of the 
appeal bond given to stay execu- 
tion. Garfield v. U. S., 32 App. (D. 
CORIO 

[da] In Indiana, under the Im- 
provement Act of 1836, the United 
States in taking an appeal was held 
to be required to file an appeal bond. 
State v. U. S., 8 Blackf. 252. 

88. Ariz.— Maricopa County v. 
Rosson, 4 Ariz. 335, 40 P 314; Mari- 
copa County v. Osborn, 4 Ariz. 331, 
40 P 313. 

Cal.—San Francisco Law, etc., Co. 
v. State, 141 Cal. 354, 74 P 1047. 

La.—Merchants’ Mut. Ins. Co. _v. 
Board of Assessors, 40 La. Ann. 371, 
3 S 891; Greiner v. Prendergast, 2 
Rob. 235. 

Miss.—State v. Coahoma County, 64 
Miss. 358, 1 S 501. 

Oh.—Humphreys v. State, 70 Oh. 
St. 67, 70 NE 957, 101 AmSR 888, 65 
LRA 776, a AnnCas 233 (proceeding 
to determine validity of collateral in- 
heritance tax). 

Tex.—State v. Orange, etc., R. Co., 
(Civ. A.) 154 SW 335 (holding that 
the fact that the statute provides 
that the district attorney shall re- 
ceive one fourth of the recovery and 
that the remainder shall be paid into 
the road and bridge fund of the coun- 
ty in which the suit is brought does 
not make the district attorney and 
the county parties to the suit in such 
a sense as to require an appeal bond 
on an appeal by the state). 

Wash.—Elma v. Carney, 4 Wash. 
ANS7 130. ba oes 

89. Adams v. Kuhn, 72 Miss. 276, 
16 S 598; Tenement ‘House Bad. v. 
Schlehter, 83 N. J. L. 88, 838 A 783; 
and other cases in preceding note. 

[a] State revenue agent in suit 
to recover back taxes. Adams v. 
Kuhn, 72 Miss. 276,°16.S 598: 

[b] State tax collector.—Smith v. 
New Orleans, 43 La. Ann. 726, 9 S 
Vos Merchants’ Mut. Ins. Co. v. 
Board of Assessors, 40 La. Ann. 371, 
3S 891: 

[c] Board of tenement house su- 
pervision exempt.—Tenement House 
Bd. v. Schlechter, 83 N. J. L. 88, 83 
A 783. 

[da] State levee boards.—Fifth 
Louisiana Levee Dist. v. Farmer- 
Wren Land Co., 132 La. 916, 61 S 870; 
Fifth Louisiana Levee Dist. v. Con- 
cordia Land, etc:, Co., 132 La. 915, 
61 S 869; Fifth Louisiana Levee 


(b) States and Officers Thereof. Stat- 
utes frequently exempt the state from giving an ap- 
peal bond or undertaking;** and the exemption is 
generally extended to state officers and agents rep- 
Even when they do not ex- 
pressly do so, it is the generally accepted rule of 
law that a state is not within the contemplation 
of statutes requiring appeal bonds unless specifi- 
cally named.®® But where a private party, as rela- 
tor, brings suit in the name of the state or of the 
attorney-general, an effective appeal cannot be taken 
without giving the bond or undertaking required by 
‘When a board exempt from giving bond 
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Dist. v. Howard Land, etc., Co., 132 
Has Sit PORES Ns6s: 

[e] Comptroller of public ac- 
counts.—Lane v. Hewgley, (Tex. Civ. 
A.) 155 SW 348. 

90. Cal.—San Francisco Law, etc., 
Co. v. State, 141 Cal. 354, 74 P 1047 
(where the statute exempted the 
state, when a party plaintiff, and 
any state officer, when, in his Official 
capacity or in behalf of the state, he 
was a party plaintiff or defendant, 
but did not in terms exempt the 
state when a party defendant); Peo. 
v. Clingan, 5 Cal. 389. 

. Fla.—State v. Rushing, 17 Fla. 
23. 

Ill.—Holmes vy. Mattoon, 111 Il. 
27, 538 AmR 602. 

La.—State v. Cannon, 45 La. Ann. 
1231, 14 Syi30: 

Nebr.—McClay v. Lincoln, 32 Nebr. 
412, 49 NW 282. 

[a] Reason for rule.—The rule is 
based upon the principle that stat- 
utes general in their purpose and 
scope do not restrict the state, be- 
cause of its sovereignty, unless such 
intention is clearly expressed there- 
in. Cass County School Dist. No. 6 v. 
Traver, 43 Nebr. 524, 61 NW 720. 

91. State v. Milwaukee, 102 Wis. 
509, 78 NW 756. 

92. Fifth Louisiana Levee Dist. 
v. Farmer-Wren Land Co., 132 La. 
916, 61 S 870; Fifth Louisiana Levee 
Dist. v. Concordia Land, ete., Co., 
132 La. 915, 61 S 869; Fifth Louisiana 
Levee Dist. v. Howard Land, etc., 
Co., 132 La. 911, 61 S 868; Luchini v. 
Police Jury, 126 La. 975, 53 S 68, 21 
AnnCas 59. 

93. Ariz—Maricopa County v. 
Rosson, 4 Ariz. 335, 40 P 314; Mari- 
copa County v. Osborn, 4 Ariz. sol; 
40 P 313. 

Cal.—Meyer v. San Diego, 130 Cal. 
60, 62 P 211; Lamberson v. Jefferds, 
116 Cal. 492, 48 P 485; Warden v. 
Mendocino County, 32 Cal. 655; Peo- 
ple v. Marin County, 10 Cal. 344. 

Colo.—Del Norte v. Weiss, 38 Colo. 
269, 88 P 581. 

Ida.—Trueman v. St. Maries, 21 
Ida. 632, 123" P 508: 

Tll.—Holmes vy. Mattoon, 111 Ill. 
27, 538 AmR 602; Rochelle vy. Evens, 
etc, HWiresBrick Coin 164). TI A412: 
Wetzel v. Hancock County, 143 Ill. 
A. 178; Chicago v. O’Hare, 124 Iil. 
aoa ae Chester v. Wilson, 15 Ill. A. 

La.—Luchini v. Police Jury, 126 La. 
972, 538 S 68, 21 AnnCas 59; State v. 
New Orleans, 34 La. Ann. 467; State 
v. Brown, 29 La. Ann. 53; State v. 
Mount, 21 La. Ann. 177. 

Miss.—Jones v. Rogers, 85 Miss. 
802, 38 S 742. 

Nebr.—McClay v. Lincoln, 32 Nebr. 
412, 49 NW 282. 

Pa.—Young v. Colvin, 168 Pa. 449 
31 A 1094; Robinson vy. Jefferson 
County, 6 Watts & S. 16; King v. 
Penn Dist., 1 Phila. 402. 

Ss. D.—Dring v. St. Lawrence Tp., 
23 S. D. 624, 122 NW 664 
Tenn. — Davis ite 

Humphr. 173. 

Tex.—Verhon v. Montgomery, (Civ. 
A.) 33 SW 606; Victoria v. Jessel, 7 
Tex. Civ. A. 520, 27 SW 159. 

Wash.—Parish v. Collins, 43 Wash. 
392, 86 P 557; State v. Blumberg, 34 


Hansard, 9 


[ss "eee 


furnishes a defective bond, it does not thereby 

waive its right of appeal without bond.” 

(c) Municipal Corporations, ‘Counties, 
Etc., and Officers Thereof. In many jurisdictions 
there are statutes expressly or impliedly exempting 
municipal corporations, counties, and other political 
subdivisions of the state from the necessity of giv- 
ing bond or undertaking on appeal;°* and the ex- 
emption is frequently extended to their officers or 
agents when representing them in a suit, either by 
the express terms of the statute, or by judicial 
construction on the ground that the suit is in effect 
by or against the municipality, county, etc.* But 


Wash. 640, 76 P 272; Corbett v. Se- 
attle Civ. Service Comm., 33 Wash. 
190, 73 P 1116; Townsend Gas, etce., 
Co. v. Hill, 24 Wash. 469, 64 P 778; 
Bate v. Carney, 4 Wash. 418, 30 P 
732. 

Wis.—Miller v. Jacobs, 70 Wis. 122, 
385 NW 324. 

[a] Villages have been held to be 
within a _ statute exempting any 
“city,” ete. Trueman y. St. Maries, 
21 Ida. 632, 123 P 508. 

[b] A township drainage district 
has been held to be a municipal cor- 
poration within the meaning of such 
a statutory provision. Havana Tp. 
Drainage Dist. No. 1 v. Kelsey, 120 
Ill. 482, 11 NE 256; Union Drainage 
Dist. Comrs. v. Highways Comrs., 87 
Tll. A. 93 [rev on other grounds 199 
Till. 80, 64 NE 1079]. 3 

[ec] A town (1) is within the 
terms of a statute exempting incor- 
porated ‘cities’ from the require-. 
ment of filing appeal bonds. Elma v. 
Carney, 4 Wash. 418, 30 P 732. (2). 
And it is within the meaning of a 
statute exempting “municipal corpo- 
rations.” Miller v. Jacobs, 70 Wis. 
122, 35 NW 324, F 

[ad] School boards exempted.— 
Luchini v. Police Jury, 126 La. 972, 
53 S 68, 21 AnnCas 59. 

[e] The constitutionality of such 
a statute has been upheld on the 
ground that municipalities are the 
instruments of the state to carry 
into execution its powers for the 
public welfare, and in exercising 
their powers and enforcing public 
rights they act as agents, and may 
have extended to them the same ex- 
emptions in suits as belong to the. 
state. Holmes vy. Mattoon, 111 Ill. 
27, 53 AmR 602. See also Kathman 
v. New Orleans, 11 La. Ann. 145; 
McClay v. Lincoln, 32 Nebr. 412, 43 
NW 282. 

{f] Particular courts.—-(1) In 
Pueblo v. Jackson, 3 Colo. A. 522, 34 
P 766, it was held that a Colorado 
statute exempting a municipal cor- 
poration from giving an appeal bond 
did not apply to appeals from the 
county to the district court, but only 
applied to causes taken to the appel- 
late courts. (2) But this case was 
overruled in Del Norte v. Weiss, 38 
Colo. 269, 88 P 581, and it was held 
that the statute is broad enough to 
include every case in which a mu- 
nicipality is a party in any court in 
the state. 

94. Mitchell v. Board of Educa- 
tion, 137 Cal. 372, 70 P 180; Lamber- 
son v.’ Jefferds, 116 Cal. 492, 48 P 
485; Scheerer y. Edgar, 67 Cal. 377, 
TP 760; Warden v. Mendocino Coun- 
ty, 32 Cal. 655; Peo. v. Marin County, 
10 Cal. 344; Smith v. New Orleans, 43 
La. Ann, 726, Sn SAT lon Merchants’ 


,| Mut. Ins. Co. v. Board of Assessors, 


40 La. Ann. 371, 3 S 891; State v. 
New Orleans, 34 La. Ann. ‘467; State 
v. Blumberg, 34 Wash. 640, 76 P 272; 
Corbett v. Seattle Civ. Service 
Commn., 33 Wash. 190, 73 P 1116; 
Townsend Gas, ete., Co. v. Hill, 24 
Wash. 469, 64 P 778. 

[a] Where the mayor and city 
council are nominal parties to an ac- 
tion, but the action is really against 
the city itself, an appeal therefrom 
is in behalf of the corporation, and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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it is generally held that in the absence of a statute 
exempting them, or in the absence of an exempting 


statute broad enough to include them, there is no’ 


exemption in favor of municipal corporations, coun- 
ties, or other political subdivisions or boards,®® or 
in favor of their officers when parties to a suit.®® 
Even under the statutes, in order that a public of- 
ficer of a political institution may be entitled to 
the exemption in favor of that institution he must 
be representing it in the case from which the appeal 
is taken.®” In other words, the political institution 
must have an interest in the appeal.°* Furthermore, 


the public officer must possess authority to repre-" 


sent the political institution in the particular ap- 
peal.®® <A public officer is not a trustee within the 
meaning of a statute providing that a party in any 
trust capacity who has given bond in the state with 
. sureties according to law shall not be required to 
give bond to perfect an appeal.t And a provision 
that the court may in its discretion dispense with an 
undertaking on appeal when an appellant is ‘‘act- 
ing in another’s right’’ does not include a public 
officer who, in bringing’ suit, acts in his own right.? 

{[§ 1163] (6) Appeal by Private Person to Pro- 


no appeal bond is necessary. Parish] exempting 
v. Collins, 43 Wash. 392, 86 P 557. 


any 


[b] Civil service commission.—| thereof. 
In Corbett v. Seattle Civ. Service| cation, 137 Cal. 
Commn., 33 Wash. 190, 194, 73 P 1116, [b] 


it was held that the civil service 
commission of the city of Seattle 
was exempt from giving an appeal 
bond. The court said: “The civil 
service commission is created by, and 96. 
derives its authority from, the city 
charter. It is one of the departments 
of the city government, or, as found 
by the court below, it is ‘one of the 
inferior tribunals or boards of the 
city.’ Its members acted officially 
and judicially, and not individually, 


Cal. 372, 


524, 61 NW_ 720. 


ware County, 


APPEAL AND ERROR 


county, 
county, city, or town, 
Mitchell v. Board of Edu- 
372.7 10 «P1380. 

School districts not exempt.— 
Mitchell v. Board of Education, 137 
1055 EVGLS Os 
School Dist. No. 6 v. Traver, 43 Nebr. 


Von Schmidt v. Widber, (Cal.) 
32 P 532; State v. Kennedy, 121 La. 
757, 46 Ss’ 796; Hubbard v. Topliff, 60 
Oh. St. 382, 54 NE 36%; State v. Dela- 4. 
15 Oh. Cire ,Ct., 40;,.8 
Oh. Cir. Dec. 244; State v. Smiley, 14 
Oh, Ciry Ct 660,48 Oh. Cir, Deey 117; 
State v. Bechtner, 132 Wis. 632, 113| 2 S 52 
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tect Public Interests. In Idaho, by statute, when 
an appeal is taken by a taxpayer, or other person 
aggrieved, from the board of county commissioners 
for the purpose of protecting the interests of the 
county and of the people, appellant is exempt, ex- 
cept in certain cases, from giving security for 
costs.® 

[§ 1164] (7) Remedy When Exemption Is Not 
Recognized. An appellant who has a right to ap- 
peal without giving security may enforce such right 
by mandamus.* But he cannot enforce the right 
by an assignment of error taken after the appeal 
is allowed on security given.® 

[§ 1165] d. Proceeding in Forma Pauperis—(1) 
In General. In the absence of express statutory 
provision, the fact of poverty or inability to pro- 
cure sureties does not of itself relieve an appellant 
or plaintiff in error from the necessity of giving an 
appeal bond or other security. In some. jurisdic- 
tions, however, statutes expressly authorize appeals 
or proceedings in error in forma pauperis, that is, 
without giving the security otherwise required by 
statute, on filing an affidavit of poverty and inabil- 


[a] The statute does not apply 
where a private person, in order to 
protect his own interests, appeals 
from an order of a board of county 
commissioners, disallowing his per- 
sonal claims. Davis v. Elmore Coun- 
ty, 9 Ida. 764, 75 P 910 [dist Ravens- 
craft v. Blaine County, 5 Ida. 178, 
47 P 942, on the ground that the ap- 
peal in that case was by a taxpayer 
ee the interests of the peo- 
ple]. 


city and 
or any officer 


Cass County 


Deneale v. Young, 7 F. Cas. No. 
3,785, 2 Cranch C. C. 200; Johnson vy. 
Ward, 82 Ala. °486, 2 S 52 4. 

5. gonnsoe v. Ward, 82 Ala. 486, 


in considering the matter of respond- 
ent’s appeal. They were officers of 
the city, and acted in its behalf, and 
they have appealed in their official 
capacity. If the city were the appel- 
Jant, it would not be required to give 
an appeal bond. And .we think the 
civil service commission represented 
the city to a sufficient extent at least 
to entitle it to the same immunity, 
under the doctrine announced in 
Townsend Gas, ete., Co. v. Hill, 24 
Wash. 469, 64 P 778.” 

'- [ce] The commissioners of a town- 
ship drainage district are exempt, in 
Illinois, from giving bonds on appeal, 
by virtue of a statute exempting mu- 
nicipal corporations from giving an 
appeal bond. Union Drain. Dist. 
Comrs. v. Highway Comrs., 87 Ill. A. 


Se 

{[d] Board of fire commissioners. 
—Under Act No. 173 of 1902, all mu- 
nicipal boards or commissioners, in- 
cluding the board of fire commission- 
ers for the city of New Orleans, ex- 
ercising public functions, are exempt 
from furnishing a bond on appeal. 
Martin v. New Orleans Fire Comrs., 
deo. Way 188, 6d. S197; 

95. Ala.—State v. Earnest, 123 
Ala. 631, 26 S 948. 

Cal.—Mitchell v. Board of Educa- 
tion, 137 Cal.-372, 70 RP 180. 

Colo.—Pueblo v. Jackson, 3 Colo. 
A, 522, 34 P 766. 

Tli—Warren v. Wright, 3 Ill. A. 


420. 

Iowa.—Harrison v. Stebbins, 104 
Towa 462, 73 NW 1034. 

Nebr.—-Cass County School Dist. 


No. 6 v. Traver, 43 Nebr. 524, 61 NW 
720. 

Tex.—Freestone County v. Bragg, 
28 Tex. 91; Midland County v. 
Slaughter, (Civ. A.) 118 SW 762. 

[a] The board of education of a 
city or county has been held not to 
be exempt from giving an undertak- 
ing on appeal under a statute merely 


NW 42. 

[a] A statute exempting state of- 
ficials will not be extended by impli- 
cation to county officers. Von 
Schmidt v. Widber, (Cal.) 32 P 532. 

97. Scott v. Milton, 26 Fla. 52, 7 
S 32 (appeal by sheriff from order 
directing him to pay over money to 
a plaintiff in execution); State v. 
Duncan, 49 Mont. 54, 140 P 95; State 
v.°Blumberg, 34 Wash. 640, 76 P 272. 

98. Lamberson v. Jefferds, 116 Cal. 
492, 48 P 485; Davis v. Hansard, 9 
Humphr. (Tenn.) 173; Townsend Gas, 
ore Co. v. Hill, 24 Wash. 469, 64 P 

[a] Mandamus against auditor to 
compel issuance of warrant.— Where 
a debt against a county is established 
by a judgment, which is uncontested 
by appeal, the county auditor is not 
exempt from giving an appeal bond 
in mandamus proceedings to compel 
him to issue a warrant for said debt, 
as his duty to issue the warrant is 
plain, and the county has no interest 
in the appeal. State v. Blumberg, 34 
Wash. 640, 76 P 272. 

99. State v. Kennedy, 121 La. 757, 
46 S 796; State v. Brown, 29 La. Ann. 
53; State v. Mount, 21 La. Ann. 177; 
State v. Bechtner, 132 Wis. 632, 113 
NW 42. 

1. Hubbard v. Topliff, 60 Oh. St. 
382, 54 NE 367 (county treasurer); 
State v. Delaware County, 15 Oh. Cir. 
Ct. 40, 8 Oh. Cir. Dec. 244 (county 
commissioners and county treasur- 
ers); State v. Smiley, 14 Oh. Cir. Ct. 
660, 8 Oh. Cir. Dee. 117 (township 
trustees). 

2. Crismon vy. Bingham, etc., R. 
Co., 3 Utah 249, 2 P 208 (collector of 
taxes suing for delinquent taxes in 
his own name and in his individual 
right, as authorized by statute). 

3. Ida. Rev. Codes (1908) § 1951; 
Davis v. Elmore County, 9 Ida. 764, 
75 P 910; Ravenscraft v. Blaine 
County, 5 Ida. 178, 47 P 942. 


6. U. S.—Bradford v. Southern R. 
Co., 1955U. Sin243,925, SCt 55249 tu weds 
178; In re Bradford, 139 Fed. 518, 
71 CCA 334; The Presto, 93 Fed. 522, 
35) CCA 394°. Wheatley v. Hotchkiss, 
29 F. Cas. No. 17,483, 1 Sprague 225. 

Colo.—Farrara v. ‘Auric Min. Co., 
20. Colo. A. 411, 79 P 302. 

D. C.—Ex p. ‘Harlow, 3 App. 203. 

Ga.—Fite v. Black, 85 Ga. ‘413, 11 
SE 782. 

Ky. a ee v. White, 144 Ky. 449, 
138 SW 2 

Mass. Forbes v. Thorpe, 209 Mass. 
570, 95, INE 955. 

Mo.—Hyatte v. Wheeler, 101 Mo. 
A. 357, 73 SW 1100 (appeal from jus- 
tice); Green v. Castello, 85 Mo. A. 


127%. 

N. Y.—Butler v. Jarvis, 117 N. Y. 
115, 22 NE 561; Ostrander v. Harper, 
14 HowPr 16; Bolton v. Gardner, 3 
Paige 273. 

Tenn.—Hendrickson vy. Cartright, 
99 Tenn. 364, 41 SW 1053. 

Tex.—Hearne_ v. Prendergast, 61 
Tex. 627; Halloran v. Texas, etc., R. 
Co., 40 Tex. 465; Prestige v. Prestige, 
25 Tex. 585. 

Utah.—Hoagland vy. Hoagland, 18 
Utah 304, 54 P 978. 

Wash.—Bokien v. State, 14 Wash. 
401, 44 P 883. 

Eng.— Whittaker v. Kershaw, 44 
Ch. D. 296 (married woman without 
separate property). 

Que.—Prevost v. Rodgers, 24 LC 
Jur 179; Canadian Bank of Com- 
merce v.. Brown, 19 LCJur 110; Le- 
gault v. Legault, 2 LCJur 10; Derome 
v. Robitaille, 4 Montr. Leg. IN... 99% 
Trust v. Quintal, 3 Montr. Leg. N. 
397; Loyseau. v. Charbonneau, 3 
Montr. Leg. N. 308. 

[a] English chancery practice in- 
applicable.—Social conditions and the 
practice respecting costs and bonds 
required as security for appeals make 
inapplicable in Massachusetts the 
rule prevailing in England, allowing 


eae 


el Kb es 


ee ee 


oe 


f 


le 


1194 p3crs4 


ity to procure sureties,’ or give the court discre- 


tion to allow an appeal without 


statute usually applies to writs of error as well as 
Statutes authorizing persons to sue in 
forma pauperis have been held in some jurisdictions, 
but not in all, not to extend to appeals or writs of 


to appeals. 


error.!° 


[§ 1166] 


appeal in forma pauperis. Forbes v. 
Thorpe, 209 Mass. 570, 95 NE 955. 

7. Ala,—Ex p. Tower Mfg. Co., 103 
Ala. 415, 15 S 8386; Guy v. Lee, 80 
Ala. 346. 

Ariz.—Bolen v. Pima County Super. 
Ct., 14 Ariz. 31, 1238 P 305 (probate 
court). 

Ga.—Hawes v. Elberton Bank, 124 
Ga. 567, 52 SE 922; Fite v. Black, 85 
Ga. 413, 11 SE 782; Savannah_ v. 
Brown, 64 Ga. 229; Wick v. Wil- 
loughby, 22 Ga. 74. 

* Ind.—Falkenburgh v. Jones, 5 Ind. 

96. 

N. C.—An appeal is allowed with- 
out bond, if the party is unable by 
reason of poverty to give security or 
to make deposit; but there is no stay 
of execution, and appellant must pay 
his own costs. Speller v. Speller, 119 
N. C. 356, 26 SE 160; Martin v. Chas- 
teen, 75.N. C. 96. 

Tenn.—Alexander v. Morris, 109 
Tenn. 724, (1 SW “sl: "Cox v. Patton, 
11 Lea 545; Lynn v. Tellico Mfg. Co., 


‘8 Lea 29; Davis v. Jackson, (Ch. A.) 


39 SW 1067. 

Tex.—Smith v. Buffalo Oil Co., 99 
Tex. 77, 87 SW 659; Pendley v. Berry, 
95 Tex. 72, 65 SW 32; Demonet v. 
Jones; (Civ. A.) 42 SW 1033. But 
compare Halloran v. Texas, etc., R. 
Co., 40 Tex. 465; Prestige v. Prestige, 
25 Tex. 585. 

Utah.—Sheppick v. Sheppick, 44 
Utah 131, 138 P 1169; Eddington v. 
Union Portland Cement Co., 42 Utah 
274, 130 P 243. 


Eng.—Handford v. Clarke, [1907] 
ere ols 
[a] Such statutes strictly con- 


strued.—Moore v. Cooley, 2 Hill (N. 
Y.) 412. 

[b] When the surety on an appeal 
bond becomes insolvent the appellant 
may in Georgia save his appeal by 
an affidavit that he is advised and 
believes that he has a good cause of 
appeal, and that, owing to poverty, 
he is unable to give other good se- 
curity as required by law. Sample v. 
Cary, 19 Ga. 573; Burkhalter v. Bul- 
lock, 18 Ga. 371. 

[ec] Right to transcript.—(1) In 
Kentucky, under the _ statute, the 
clerk and stenographer of the circuit 
court are bound to furnish a tran- 
script of the record to appellant, 
where he is a poor person and un- 
able to pay for it. Smith v. Sisters 
of Good Shepherd, 87 SW 1076, 27 
KyL 1170; Duncan v. Baker, 13 Bush 
(Ky.) 514; Collins v. Cleveland, 17 B. 
Mon. (Ky.) 459. (2) A motion in the 
court of appeals to compel the clerk 
and stenographer to furnish the tran- 
script is a proper remedy. Smith v. 
Sisters of Good Shepherd, supra. (3) 
And in Missouri a party permitted by 
statute to sue as a poor person is en- 
titled to a transcript of the stenog- 
rapher’s minutes without payment 
of the fees of the official stenog- 
rapher. State v. Hitchcock, (Mo. A.) 
153 SW 546. (4) But mandamus will 
not issue to compel the clerk of the 
district court to deliver a transcript, 
on appeal by plaintiff, under Rev. St. 
(1895) art 1387, authorizing an ap- 
peal by affidavit of inability to pay 
oer secure the costs, where the affi- 
davit shows that the judgment ap- 
pealed’ from is not a final one. De- 
monet. v. Jones, (Tex. Civ. A.) 42 
SW 1033. 

8. Whiteman y. Hamilton Steel, 
etc., Co., 16 Ont. L. 257, 11 OntWR 
731 (where, however, leave to appeal 
without giving security was denied). 

‘[a] The clerk has no power to ac- 


(2) Persons Entitled. 
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right to appeal in forma pauperis, upon making the 
requisite affidavit, ordinarily extends to all persons 
entitled to appeal from a judgment or decree," but 
the statutes do not extend to persons not within 
their terms and intent,!? and in some jurisdictions 
it has been held that a nonresident,'? an executor 


or administrator of an insolvent estate,1* a guardian 


The statutory 


cept the pauper oath in lieu of the 
bond, where the appeal is granted 
on condition that the party give bond 
“as required by law,” and the court 
has power to impose such condition. 
Henly vy. Claiborne, 1 Lea (Tenn.) 
224. 

{b] eave denied.—Leave to pros- 
ecute an appeal from a judgment of 
dismissal in forma pauperis should 
be denied, when it appears that ap- 
pellant is prosecuting the suit for the 
benefit of creditors not shown to be 
insolvent, and that she can obtain 
the necessary funds. White v. White, 
144 Ky. 449, 138 SW 248 (appeal by 
administrator). 

9. Campbell v. Boulton, 3 Baxt. 
(Tenn.) 354; Herd v. Dew, 9 Humphr. 
(Tenn.) 364; Brumley v. Hayworth, 
3 Yerg. (Tenn.) 420; Rodgers v. Al- 
exander, 35 Tex. 116. 

10. U. S.—Bradford v. Southern 
Re Col, 19b VU: (S.392435255 Set 55,249 
L. ed. 178; Reed v. Pennsylvania Co., 
111 Fed. 714, 49 CCA 572. 

Colo.—Ferrara v. Auric Min. Co., 
ZONCOlLOS AS AUT LO ee S.0 26 

Ind.—State v. Delano, 87 Ind. 249. 

Mo.—Hyatte v. Wheeler, 101 Mo. 
AL 35, 13 (SW 2160), 

N. Y.—Morse v. Troy, 38 Hun 301; 
Ostrander v. Harper, 14 HowPr 16; 
McDonald v. New York City Sav. 
Bank, 2 HowPr 35; Moore v. Cooley, 
2 Hill’ 412. Cconstruins 2. Rev. «St: 
[25th ed.J p 362 § 1). 

Utah.—Hoagland y. Hoagland, 18 
Utah 304, 54 P 978 (construing Rev. 
St. [1898] §§ 1016-1020, 3303). 

[a] Contra.—(1) In some juris- 
dictions, however, such statutes have 
been held applicable to appeals or 
writs of error on the ground that 
these are modes by which a suit is 
prosecuted. Scott v. Brandon, 125 
Tenn. 314, 143 SW 601; Ammons v. 
Coker, 124’ Tenn: 676, 139°SWw ‘732% 
Alexander v, Morris, 109 Tenn. 724, 
726, 71 SW 751 (holding that Shan- 
non Code § 4929, providing that the 
guardian of any person of unsound 
mind may prosecute an action with- 
out giving security for costs by mak- 
ing oath that he has no property of 
his ward out of which to pay the 
expenses of litigation, and that he 
believes the ward to be entitled to 
the relief sought, entitles such a 
guardian to a writ of error, on mak- 
ing the required affidavit, to review 
a decree against his ward, the decree 
allowing an appeal only on giving a 
bond, the court saying: “It is true 
the statute provides in express terms 
for only the commencement and pros- 
ecution of a suit upon the pauper 
oath, but this embraces all proceed- 
ings for correction of errors, such as 
appeal and writ of error, as these are 
modes by which the suit is prose- 
cuted’); Mowry v. Davenport, 6 Lea 
(Tenn.) 80; Brumley v. Hayworth, 3 
Yerg. (Tenn.) 421; Philips v. Rudle, 
1 Yerge. (Tenn.) 121. And see Lynn 
v. Tellico Mfg. Co., 8 Lea (Tenn.) 29. 
(2) Under Tenn. Code § 3192, pro- 
viding that, except “for false im- 
prisonment, malicious prosecution, or 
slanderous words,” etc., one may sue 
a plaintiff appealing from a judg- 
ment, in an action for false imprison- 
ment, malicious prosecution, or slan- 
der, cannot prosecute the appeal in 
forma pauperis, aS an appeal by 
plaintiff from a judgment against him 
is but a continuation of the action. 
Hendrickson v. Cartright, 99 Tenn. 
364; 41 "SW sl0b3: = Coxtv. Patton, it 
Lea (Tenn.) 545. .(3) But a defend- 
ant appealing in such action may do 


so without giving a bond. Heather- 
ly v. Bridges, 1 Heisk. (Tenn.) 220. 

[b] In the federal courts (1) itis 
now authoritatively settled that the 
act of congress of July 20, 1892, pro- 
viding that any citizen entitled to 
bring suit in a federal court “may 
commence and prosecute to conclu- 
sion” such suit without prepaying 
fees or costs or giving security there- 
for, does not apply to appellate pro- 
ceedings, and therefore does not con-= 
fer the right to appeal or bring er- 
ror without a bond as required by 
law. Bradford v. Southern R. Co., 
195 U. S. 248, 244, 25 SCt 55, 49 L. ed. 
178; Gallaway v. Ft. Worth State 
Nat. Bank,.186 UW. Ss 277) 22 SCtesits 
46 L. ed. 1111; In re Bradford, 139 
Fed. 518, 71 CCA 334 [overr Reed -. 
Pennsylvania Co., 111 Fed. 714, 49 
CCA 572]; The Presto, 93 Fed. 522, 
385 CCA 394; Ex p. Harlow, 3 App. 


(D. C.) 203; McGrane v. McCann, 2 


App. (DD. C.) 221. (2)''In’ some cir= 
cuits the statute had been construed 
as embracing the right to appeal or 
bring error without bond. Reed ‘v. 
Pennsylvania Co., 111 Fed. 714, 49 
CCA 572; Columb v. Webster Mfg. 
Co., 76 Fed. 198 [aff 84 Fed. 592, 28 
CCAN2255° 43 LRAINT95 Is Muller vs 
Montague, 53 Fed. 206. See also 
Brinkley v. Louisville, ete., R. Co., 95 
Fed. 345; Wickelman vy. A. B. Dick 
Co., 85 Fed. 851, 29 CCA 436 (in which 
the decision of the question is left 
open). 

[c] The old English statutes of 2 
Hen. VII ¢ 12 and 23 Hen. VIII ¢ 15, 
providing for the prosecution of civil 
cases by indigent persons, did not 
apply to, or contemplate, the prose- 
cution of appeals or writs of error 
to an appellate court in forma pau- 
peris.. Anonymous, 1. Mod. 268, 86 
Reprint 873. See also Ex p Harlow, 
38 App. (D. C.) 203; Bolton v. Gard-= 
ner, 3 Paige (N. Y.)) 273: 

11. Hawes v. Elberton Bank, 124 
Ga. 567, 52 SE 922; Savannah v. 
Brown, 64 Ga. 229; Hamlin v. Neigh- 
bors, 75 N. C. 66; Mason vy. Osgood, 
71 N. C. 212; Andrews ‘v. Page, 2 
Heisk. (Tenn:) 634. ° 

[a] A municipal corporation may 
enter an appeal in forma pauperis 
through its chief executive officer. 
Savannah v. Brown, 64 Ga. 229. 

[b], A trustee in bankruptcy hag 
the right to take a case to the su- 
preme court in forma pauperis, under 
the Georgia statute. Hawes v. El- 
berton Bank, 124 Ga. 567, 52 SE 922. 

{c] Married woman.—Under the 
Alabama statute it has been decided 
that a married woman may appeal in 
forma pauperis from a judgment or 
decree which, by force of its own 
terms, subjects her statutory or other 
separate estate to sale; but that she 
cannot appeal in such mode from a 
personal judgment against her for 
the recovery of money. Ex p. Towle 
Mfg. Co., 103 Ala. 415, 15 S 836; Guy 
v. Lee, 80 Ala. 346; Cahalan v. Mon- 
roe, 65 Ala. 254; Coleman v. Smith, 52 
oe 259; Marshall v. Croom, 50 Ala. 

12. Wickelman v. A. B. Dick Co., 
85 Fed. 851, 29 CCA 436; Christian v. 


Gouge, 10 AbbNCas (N. Y.) 82, 58 
HowPr 445; Sharer v. Gill, 6 Lea 
(Tenn.) 495; McCoy vy. Broderick, 3 


Sneed (Tenn.) 203. 

13. Christian v. Gouge, 10 AbbN 
Cas (N. Y.) 82, 58 HowPr 445 (hold- 
ing that the statute was intended 
solely for the benefit of residents of 
the state). 

14. McCoy v. Broderick, 3 Sneed 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ad litem,’® a next friend,!® an infant,!7 or a mar- 
ried woman suing by next friend,!§ cannot take ad- 
vantage of a general statute providing for pauper 
It. has also been held that where there are 
several appellants or plaintiffs in error, one alone 
eannot make affidavit of poverty and appeal or 


appeals. 


bring error in forma pauperis.!° 
[§ 1167] 
Statute—(a) In general. 


but of right.?+ 
[§ 1168] (b) Application. 


(Tenn.) 202 (where it was held that, 
since a statute authorizing suits in 
forma pauperis confers a _ personal 
privilege, an administrator cannot 
‘take an appeal in forma pauperis on 
an affidavit merely that the estate is 
insolvent). Contra Thompson vy. Ste- 
phens, 138 Ga. 205, 75 SE 136; Ham- 
lin v. Neighbors, 75 N. C. 66; Ma- 
son v. Osgood, 71 N. C. 212. 

15. Musgrove v. Lusk, 5 Baxt. 
(Tenn.) 684. 

16. Brooks v. Workman, 10 Heisk. 
(Tenn.) 430. Contra Biggins v. Gulf, 
erc:, (R. .Co., (lex, Civ.- A.) 110 Sw 
561; Lewis v. Texas, etc., R. Co., 47 
Tex. Civ. A. 425, 105 SW 334. 


on Sharer vy. Gill, 6 Lea (Tenn.) 
18. Sharer v. Gill, 6 Lea (Tenn.) 


495 (holding that, when the suit of a 
married woman is required to be 
brought by her next friend, she can- 
not take an appeal in the suit under 
the pauper oath). 

19. Walker v. Equitable Mortg. 
‘Co., 114 Ga. 862, 40 SE 1010; Ostrand- 
er v. Harper, 14 HowPr (N. Y.) 16. 
And see infra § 1170. 

20.. State. vi “Jackson, D2 N.C. 
849, 16 SE 906; State v. Wylde, 110 
N. C. 500, 15 SE 5; Lambert v. West- 
ern. Unions Kel; Co; -19) Dex. Civ., A. 
415, 47 SW 476; Merriman v. Geach, 
11913] 1 °K. B:. 37; and other cases 
in following sections. 

[a] Effect of failure to appeal 
from judgment in favor of codefend- 
ant.—Where a defendant is not legal- 
ly bound to appeal from so much of 
a judgment as is in favor of a co- 
defendant against him, his failure to 
do so will not render his pauper’s 
oath insufficient on appeal from the 
judgment in favor of plaintiff against 
himself. Ford v. Johnston, (Tex. 
Civ. A.) 164 SW 424. : 

21. State v. Jackson, 112 N. C. 849, 
16 SE 906; State v. Payne, 93 N. C. 
612; State v. Morgan, 77 N. CAL: 
and other cases in following poles. 

Waiver of objections see infra § 12 

22. Hill v. Peekskill Sav. Bank, OB 
N. Y. 675 (court from which appeal 
is taken); Thames v. Chitwood, 24 
Tex, Civ. A. 389, 60,SW 345; Lam- 
bert v. Western Union Tel. Co., 19 
Tex. Civ. A. 415, 47 SW 476. 

Time, place, and mode of filing or 
making affidavit or proof see.infra § 
eel 

Truth of affidavit and contest see 
infra § 1172. 

23. Cheshire v. Williams, 101 Ga. 
814, 29 SE 191; Scott v. Turpin, 30 
Ga. 964; Gibbons v. McComb, 3 Ga. 
252; State v. Smith, 152 N. C. 842, 
67 SE 965; Honeycutt v. Watkins, 151 
Wee-©) 652.741, 65" SH 7625" Jones’ vy. 
Ducktown’ Sulphur, CtCry my CO... | L09 
Beni Obs, Tk VV, S25) Perrys Vv. 
Scott, 68 Tex. 208, 7 SW 384; Green 
v. Martin, 43 Tex. 653; Texas, etc., R. 
‘Co: -v. Walker, 39 Tex. Civ. A. 53, 87 
SW 194; Vestal v. Reese, (Tex. Civ. 
A.) 28 Sw 54. 

[a] Coparty inadvertently made a 
plaintiff in error.—The fact that one 


(3) Procedure and Compliance with 
An appeal in forma pau- 
peris is permissible only when the statutory re- 
quirements have been complied with;?° and, as a 
rule, if it appears that the statute has not been 
complied with, the appeal will be dismissed on mo- 
tion of the appellee, not as a matter of diseretion, 


An application for 
leave to appeal in forma pauperis must be made 


APPEAL AND ERROR 


[§ 1169]  (c) 


erty.?° 


of several plaintiffs, who, before 
trial, entered a retraxit on which 
judgment was entered in favor of 
defendant against him, and he was 
dismissed, but who, on writ of error 
by the other plaintiffs, was improp- 
erly named as a plaintiff in error, 
has failed to file a pauper affidavit, 
is not ground for dismissing the writ 
of error, where the other plaintiffs in 
error have filed such affidavit, but, 
on motion, his name may be stricken 
from the bill of exceptions. Small- 
wood y. Kimball, 129 Ga. 49,58 SE 640. 

24. Ga.—Brucker v. O’Connor, 115 
Gai, 95, 41° SE. 2453" Wranklin-—v. 
Kriegshaber, 114 Ga. 947, 41 SE 47; 
Ball v. Mapp, 114 Ga. 349, 40 SH 
272; Josey v. Sheorn, 106 Ga. 204, 32 
SE 118; Flanagan v. Scott, 102 Ga. 
399, 31 SEH 23; Cheshire v. Williams, 
101 Ga. 814, 29 SH 191; Gibbons v. 
pce vk 3 Ga. 252. 

C—-State v. Smith, 152 N. C. 
$4), 67 SE 965; Honeycutt v. Wat- 
kins, 1515 N; €.).652,. 741,65. SH 7625 
Staite. “Atkinsonj. 14 Ns ©. 734; 53 
SE 228; State v. Bramble, 121 N. Cc. 
603, 28 ‘SE 269; State v. Jackson, 112 
N. C. 849, 16 SE 906; State v. Jones, 
93 N. C. 617. 

Tenn.—Huskey v. Lanning, 8 Baxt. 
187; Creamer v. Ford, 1 Heisk. 307. 

Tex.—Currie v. Missouri, ete, R. 
Con SLOt” Mex 247850 08 T SW. cdc 60s 
Hearne v. Prendergast, 61 Tex. 627; 
Stewart v. Heidenheimer, 55 Tex. 
644; Wooldridge v. Roller, 52 Tex. 
447; Ewell v. Anderson, 49 Tex. 697; 
Bush v. Atwood, (Civ. A.) 133 SW 
924; Murray v. Robuck, (Civ. A.) 89 
SW 781; Texas, etc., R. Co. v. Walk- 
er, (30) Mex” Civ A. 3,80 ooWea doe: 
@Oookryv, Burson, od) hex. Cine PAL BOb; 
80 SW 871; Wesley v. Kuteman, 26 
Tex. Civ. A. 365, 62 SW 1074; Go- 
lightly v. Irvine, 4 Tex. A. Civ. Cas. 
§ 181, 15 SW 48. 

Eng.—Kydd v. Liverpool Watch 
Committee, 52 S. J. 223 

[a] Entitling or showing as to the 
cause.—A pauper affidavit for. the 
purpose of relieving plaintiff in error 
and his counsel from costs on appeal 
must be entitled in the cause referred 
to in the bill of exceptions, or other- 
wise show the connection on its face. 
Brucker v. O’Connor, 115 Ga. 95, 41 
SE 245; Franklin v. Kriegshaber, 114 
Ga. 947, 41 SE 47; Parks v. State, 
110 Ga. 760, 36 SE 73. 

[b] Where only the substance of 
the affidavit for leave to appeal in 
forma pauperis is set out,in the case 
on appeal, and the court sees that it 
is insufficient, .the appeal will be 
dismissed. In such case a presump- 
tion that the appeal was allowed 
upon a_ sufficient affidavit cannot 
arise. State v. Jackson, 112 N. C. 
849, 16 SE 906; State v. Jones, 93 
INV Ce Ostae 

25. Waiver of objections see infra 


§ 1280. 

26. Ball v. Mapp, 114 Ga. 349, 40 
SE 272; Abernathy v. Mitchell, 113 
Ga. 127, 38 SE 303; Cheshire v. Wil- 


liams, 101 Ga. 814, 29 SE 191; Har- 


Necessity and Sufficiency of Affidavit. 
peal or proceeding in error in forma pauperis, an 
affidavit or oath of poverty, inability to procure 
sureties, or other facts, must be filed or made as re- 
quired by the statute;?* and it must comply substan- 
tially with the requirements of the statute as to 
form and contents.** 
are of such a character as to be jurisdictional can- 
not be waived.?° 
with the statute by stating the fact of appellant’s 
inability to pay costs or to give the required se- 
eurity, and that this inability is due to his pov- 
It must state that it is made in good 
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to and determined by the court or judge presetibed 
by the statute.?? 


Affidavit, Proof, and Contest—aa. 
On an ap- 


Defects in the affidavit which 


For example, it must comply 


ris v. Harrold, 74 Ga. 410 (in all four 
cases, affidavit fatally defective in 
stating conjunctively inability to pay 
costs “and” give security, instead of 
using the disjunctive “or,” as in the 
statute); Barfield v. Hartley, 108 Ga. 
435,33 SE 1010 (holding that an af- 
fidavit filed by an administrator for 
the purpose of taking a case to the 
supreme court in forma pauperis 
must allege the inability of the es- 
tate, and not his personal . inability 
to pay costs); Truitt v. Shumate, 107 
Gai, 235,338) SE 485) Scott... Lurpin, 
30 Ga. 964 (holding that an appeal 
by a trustee should be. dismissed 
where the affidavit. did not state that 
his inability to give security arose 
from the poverty of the trust es- 
tate); Gibbons v. McComb, 3 Ga. .252 
(holding insufficient an affidavit that 
appellant is ‘tunable to give secur- 
ity,” without alleging that it is “ow- 
ing to his poverty”); Platt v. South- 
ern Photo Material Co., 4 Ga. A. 159, 
60 SE 1068; Moore v. H. B. Smith 
Mach. Co., arch iay.@ 151, 60 SH 1035; 
Ewell v. Anderson, 49 Tex. 697: 
Green v. Martin, 43 Tex. 653; Simon v. 
Blanchett, (Tex. Civ. A.) 37 SW 346; 
Golightly v. Irvine, 4 Tex, A. Civ. Cas. 
§ 181, 15 SW 48; Stamps v. McClelan, 
1 Tex, A. Civ. Gas. § 743; Sharp -v. 
Arledge, 1. Tex."A. Civ. Cas..§ 632: 

[a] But in Georgia a pauper’s af- 
fidavit, filed for the sole purpose of 
relieving plaintiff in error from the 
payment of costs in the supreme 
court, stating that he is unable to 
pay such costs because of his pov- 
erty, is sufficient, within Civ. Code, 
§§ 55538, 5881, without also stating 
that he is unable to give bond for the 
eventual condemnation money, or 
that his counsel has advised him that 
he has good cause for a writ of er- 
ror. Davis v. Muscogee Mfg. Co., 
106 Ga. 126,'32 SE 30; Williams wv. 
George, 104 Ga. 599, 30 SE 751. 

[b] Inability to pay costs.—(1) 
Stewart v. Heidenheimer, 55 Tex. 
644; Wooldridge v. Roller, 52 Tex. 
447; Kirk v. Ivey, 2 Tex. A. Civ. Cais. 
§ 37; Williams v. Moody, 1 Tex. A. 
Civ. Cas. § 805. (2) In the absence of 
any objection on the part of an of- 
ficer of the court, or a party to the 
suit, an affidavit of the plaintiff in 
error, Showing his inability to pay 
the costs on writ of error, or to give 
security therefor, is sufficient to dis- 
pense with the filing of a bond under 
Rev. St. (1895) art 1401, relating to 
costs on writs of error. Thompson 
v. Hawkins, (Tex. Civ. A.) 38 SW 236. 

{[c] Infants and next friends.— 
(1) In Georgia a pauper affidavit filed 
to avoid payment of costs on appeal, 
in a case brought by an infant by 
his next friend, should verify the 
next friend’s poverty and inability to 
pay the costs, and not the infant’s. 
Platt v. Southern Photo Matenial Co., 
4 Ga. A. 159, 60 SE.1068. (2) "In 
Texas, in an action by an infant su- 
ing by next friend, the next friend is 
required by statute to give bond or 
to file an affidavit for appeal in forma 
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make the same.°? 


faith,?" or that appellant 


jaw, in the decision,’’ 


identify it.?° 
Amendment. 


by amendment.*° 


therein occurred through accident 
not otherwise.*? 


[§ 1170] ‘bb. By Whom Made. 


oath must be made by appellant or plaintiff in error, 


‘ig advised by counsel 
learned in the law that there is error, in matter of 
ete.;2° and in Texas it must 
sufficiently describe ‘the judgment appealed from to 


In Tennessee it has been held that 
the affidavit, if defective or untrue, may be cured, 
In Georgia, by statute, the affi- 
davit is amendable if it is shown that an omission 


In Texas a defective affidavit, 
being insufficient to confer jurisdiction on eee ap- 
pellate court, cannot be cured by amendment.*? 


sufficient.* 
[§ 1171] 


And where there are several ap- 


pellants an affidavit made by only one of them is in- 


ec. Time, Place, and Mode‘of Filing or 


Making Affidavit or Proof. The statutory require- 


or mistake, but 


The affidavit or | jurisdiction.*® 


[§ 1172] dd. 


or other person who is required by the statute to 


pauperis. The affidavit need not show 
inability of the infant to pay costs, 
but must show inability of the next 
friend. Biggins v. Gulf, etc., R. Co., 
(Tex. Civ. A.) 110 SW 561; Lewis v. 
Texas, ete. R..'Co.; (47 Tex. Civ. A. 
425, 105 SW 334. 

ta] Partnership.—Where a_ part- 
nership is sued, and judgment is ren- 
dered against it and against the part- 
ners individually, a pauper affidavit 
on writ of error alleging only the 
firm’s inability to pay the costs is 
insufficient, as the inability of each 


partner must also appear. Moore v. 
H. B. Smith Mach. Co., 4 Ga. A. 151, 
60 SE 1035. 


{e] Statutes substantially com- 
plied with—Huskey v. Lanning, 8 


Baxt. (Tenn.) 187; Creamer v. Ford, 
1 Heisk. (Tenn.) 307. 
27. State v. Smith, 152 N. C. 842, 


67 SE 965; State v. Bramble, L219 INe 
C. 603, 28 SH 269. 

28. Honeycutt v. Watkins, 151 N. 
C. 652, -741, 65 SE 762. 

29. .Perry v. Scott, 68 Tex. 208, 7 
SW 384; Holmes v. McIntyre, 61 Tex. 
9; Ford v. Johnston, (Tex. Civ. A.) 
164 SW 424 (description sufficient); 
Walker v. Walker, (Tex. Civ. A.) 
136 SW 1145 (description sufficient); 
Bush v. Atwood, (Tex. Civ. A.) 133 
SW 924; Wesley v. Kuteman, 26 Tex. 
Civ. A. 365, 62 SW 1074; McShirley 
v. Hoard, (Tex. Civ. A.) 46 SW 373; 
Womack v. Gardner, 10 Tex. Civ. A. 
367, 30 SW 589 (holding that an af- 
fidavit was not insufficient merely 
because of a slight mistake in stat- 
ing the amount of the judgment); 
Dixon v. Southern Bldg., etc., Assoc., 
(Tex. Civ. A.) 28 SW 58; Vestal v. 
Reese, (Tex. Civ. A.) 28 SW 54; 
Golightly v. Irvine, 4 Tex. A. Civ. 
CasiSe1s,, Lb SW 48. Compare Sew- 
ell v. Laur ance, 2 Tex. Unrep. Cas. 376. 


30. Morris v. Smith, 11 Humphr. 
(Tenn.) 133. 
31. Civ. Code § 5134; Walker v. 


Equitable Mortg. Co., 114 Ga. 862, 40 
SE 1010; Abernathy v. Mitchell, 113 
Ga. 127, 38 SE 303; Truitt v. Shu- 
mate, 107 Ga. 235, 33 SH 48; Josey 
v. Shoern, 106 Ga. 204, 32 SE 118; 
Mize v. Brewer, 99 Ga. 322,25 SE 700. 

[a] The signature of the judge to 
the jurat may be supplied by amend- 


ment. Mize v. Brewer, 99 Ga. 322, 
25 SE 700. 
[b] Not signed by all plaintiffs in 


error.—Where an affidavit of inability 
to pay costs is signed by all 
but one of the plaintiffs in error, 
it cannot be made sufficient by strik- 
ing from the bill of exceptions the 
name of the party who did not join, 
where he was a party in the court 
below. Walker v. Equitable Mortg. 
Co., 114 Ga. 862, 40 SE 1010 

32. Jesse French Piano, CLG; 7.Ca: 
v. Elliott, (Tex. Civ. A.) 166 SW 29; 
Washington y. Haverty Furniture 
Co., (Tex. Civ. A.) 136 SW 832; Bush 
v. Atwood, (Tex. Civ. A.) 133 SW 
924 (affidavit defective in not identi- 
fying the judgment appealed from); 
‘Wood v. St. Louis Southwestern R. 


Go., 43 Tex. Civ. 4.7 590, 97S Wi loa. 

[a]. The statute allowing new ap- 
peal bonds to be filed is not appli- 
cable to affidavits in lieu of bond, and 
there can be no postponement of pro- 
ceedings until a new affidavit of in- 
ability to pay costs in lieu of appeal 
bond can be prepared, if the first af- 
fidavit was insufficient. Washington 


v. Haverty Furniture Co., (Tex. Civ. 
A.) 136 SW 832. ‘ 
33. Fuller v. Montague, 53 Fed. 


206; Lester v. Haynes, 80 Ga, 120, 5 
SE 250; Elder v. Whitehead, 25 Ga. 
262. Compare Lumpkin v. Louisville, 
etc., R. Co., 136 Ga..135, 70 SH 1101 
(affidavit by plaintiff on appeal to 
enforce lien of attorneys). 

[a] Agent or attorney.—(1) It has 
been decided that the affidavit can be 
made neither by the attorney of the 
appellant (Elder v. Whitehead, 25 Ga. 
262), (2) nor by a person acting as 
agent for appellant, where it does 
not appear that such person was au- 
thorized by any warrant of attorney 
to execute it (Lester v. Haynes, 80 
Ga. 120, 5 SE 250). (38) But in Texas, 
under Rev. St. (1895) art 5, providing 
that whenever it is necessary for any 
party to a civil suit to make an affi- 
davit it may be made by either the 
party or his agent or attorney, where 
a writ of error is perfected by filing 
an affidavit of poverty in lieu of a 
cost bond, the party’s attorney is au- 
thorized to make the affidavit. Har- 
well v. Southern Furniture Co., (Tex. 
Civ. A.) 75 SW 888. 

[b] Where a husband and wife 
are joint parties, the former. only 
need take the oath prescribed by stat- 
ute for appeal in forma pauperis. 


McPhatridge v. Gregg, 4 Coldw. 
(Tenn.) 324, 4 
34. Walker v. Equitable Mortg. 


Co., 114 Ga. 862, 40 SE 1010; Taylor 
v. New England Mortg. Security Co., 
95 Ga. 571, 20 SE 636; Grills v. Hill, 
2 Sneed (Tenn.) 711. 

85. Smith v. State, 117 Ga. 16, 43 
SE 440; Sasser v. Adkins, 108 Ga. 
228, 33 SE 881; Whatley v. Macon, 
etc.,, RB. Co., 104 Ga. 764,30, SE 1003: 
Graves v. Warner, 26 Ga. 620; Rus- 
sell v. Hearne, 113 N. C. 361, 18 SE 
Tits astell vs Barnham. .36 5 Nameo. 
727; Jones v. Ducktown Sulphur, etce., 
Co., 109 Tenn. 375, 71 SW..821; Davis 
v. Wilson, 85 Tenn. 383, 5 SW 285; 
State v. Gannaway, 16 Lea (Tenn.) 
124°" Graves, y...Horn,, 89..Tex. (7,133 
SW 322; Harvey v. -Cummings, 62 
Tex. 186; Hearne v. Prendergast, 61 
Tex. 627; Stewart v. Heidenheimer, 
55. Tex. 644; Bargna v. Bargna, (Tex. 
Civ. A.) 123 SW, 11433. Wood, v..St. 
Louis Southwestern R. Co., 43 Tex. 


Civ. A. 590, 97 SW 323. 

Alea: of objections see infra § 
[a] A substantial compliance, 

however, has been held sufficient. 

State v. Gannaway, 16 Lea (Tenn.) 

124; Harwell v. Southern Furniture 


o., (Tex. Civ. A.) 75 SW 888; Thomp- 
son v. Hawkins, (Tex. Civ. A.) 38 
SW 238. 


ments as to the time, place, and mode of making and 
filing the affidavit, or of making proof of poverty, 
ete., and as to the officer before whom it is to be 
made, must be complied with.*> 
quired that the affidavit or proof shall be made be- 
fore the court trying the case, or before some other 
judge or-officer under certain circumstances, and 
compliance with the statute is essential to appellate 


It is sometimes re- 


Truth of Affidavit and Contest. In 


[b] Who may take affidavit.—In 
Georgia, under Civ. Code § 4241, pro- 
viding that the several ordinaries of 
the state may administer oaths in all 
cases where the authority is not spe- 
cially delegated to some other offi- 
cer, an ordinary may administer a 
pauper oath, made to bring a case to 
the supreme court, without the pay- 
ment of costs, and such oath may be 
taken before the ordinary either in 
his own county or any other county | 
of the state. Sasser vy. Adkins, 108 


Ga. 228, 33 SE 881. 
ore Texas see infra text and note 
[c] Filing affidavit—(1) In Geor- 


gia the affidavit must be filed in the 
court below. Whatley v. Macon, etc., 
R. Co., 104 Ga. 764, 30 SE 1008. (2) 
It must be filed with the clerk of the 
trial court before the bill of excep- 
tions and transcript of the record are 
transmitted to the supreme court. 
Smith v. State, 117 Ga. 16, 43 SH 
440. (8) In Tennessee, where the 
pauper oath for appeal is taken be- 
fore the clerk in time, but is not 
marked by him as filed until after 
the time limited for filing has ex- 
pired, the oath is to be treated as a 
nullity. Jones v. Ducktown Sulphur, 
6tci,, Co. 109 Benn, 3.1 bye lle eee 

[d] No notice of the filing of an 
affidavit of inability to give a writ of 
error bond in lieu of the filing of 
such bond to perfect the proceedings 
in error, as authorized by Rev. St. art 
1401, is necessary. Proctor v. San 
Antonio’ St. (R.'Co., 26° Tex. Cive. A, 
148, 62 SW 938, 939. 

36. Davis v. Dyer, 5 Sneed (Tenn.) 
679; Graves. v.. Horn, 89 Tex. 77, 33 
SW 322; Harvey v. Cummings, 62 
Tex. 186; Hearne v. Prendergast, 61 
Tex. 627; Stewart v. Heidenheimer, 
55 Tex. 644; Wilder v. Houston, etc., 
ResCo:, (Tex. Civ. A.) 150 SW 492; 
Fletcher v. Anderson, (Tex. Civ. A.) 
145 SW 622; Wood v. St. Louis, etce., 
R. -Co.,, 43 ‘Tex. Civ. A. 590, .97 (Sav; 
323; Lambert v. Western Union Tel. 
Co., 19 Tex, Civ. A. 415, 47 SW. 476 
[aff reh (Civ. A.) 45 SW 1034]; 
Thompson v. Hawkins, (Tex. Civ. A.) 
38 SW 236. 

[a] Texas statutes and decisions. 
—(1) In this state the statute relat- 
ing to appeals from district and 
county courts to the court of civil 
appeals provides that where appel- 
lant is unable to pay the costs of ap- 
peal or give security therefor he 
may prove his inability before the 
county judge of the county where 
such party resides, or before the 
court trying the case, and in case of 
contest the court trying the case, if 
in session, or the county judge of 
the county in which the suit is pend- 
ing, shall hear the evidence and de- 
termine the right of the party to his 
appeal. Rev. St: art 1401. (2) Under 
this statute the proof can be made 
before the court which tried the case 
only when it is in actual session. 
Smith v. Buffalo: Oil Co., 99 Tex. 77, 
87 SW 659 [rev (Civ. A.) 85 SW 481]; 


rar 


or later cases, devel6yments and changes in the law see cumulative Annotations, same title, page and note number. 
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some jurisdictions the affidavit is not traversable,** 
and it is held that the duties of the officers desig- 
nated by a statute to take affidavits are merely min- 
isterial, and that, if an appellant makes the affidavit 
required by law, it is not within their power to re- 
fuse an appeal, although they may believe the affi- 
In Texas, however, the affidavit 
of inability to pay costs of appeal or any part 
thereof, while it is prima facie proof of inability,®® 


davit to be false.*® 


Graves v. Horn, 89 Tex. 77, 33 SW 
322; Jesse French Piano, etc., Co. v. 
MMO tt Chex. Civ AL) 166) SW .295 
Dixon v. Lynn, (Tex., Civ. A.) 154 
SW 656; Fletcher v. Anderson, (Tex. 
Giv. | A.) 145 “SW, ;.622;. Sanders, v. 
Benson, 51 Tex. Civ. A. 590, 114 SW 
435; Emerson v. Missouri, ete. R. 
Co., 87 Tex. Civ. A. 110, 82 SW 1060. 
(3) If the affidavit is contested it 
may be tried either before the county 
judge, or the court trying the case if 
in session, but if not in session then 
it can be tried only by the county 
judge. Accousi v. G. A. Stowers Fur- 
niture Co., (Tex. Civ. A:) 87 SW 861. 
(4) But the judge need not be ac- 
tually sitting on the bench at the 
time proof is made. Harwell v. 
Southern Furniture Co., (Tex. Civ. A.) 
75 SW 888. (5) It was held by the 
court of civil appeals that the record 
must affirmatively show that the 
proof was made before the county 
judge or the court trying the case, 
when such court was in session, and 
that an order or judgment was en- 
tered of record showing that the ac- 
tion taken was the action of the 
court. Sanders v. Benson, 51 Tex. 
Civ, A. 590, 114 SW 435; Sidoti v. 
Rapid Transit R. Co., 35 Tex, Civ. A. 
131, 79 SW 326; Lambert v. Western 
Union Tel. Co., 19, Tex.,Civ.,.A. 415, 
47 SW 476. (6) But the supreme 
court, reversing a decision of the 
court of civil appeals, has since held 
that the court of civil appeals may 
itself receive affidavits or hear other 
evidence to show that appellant’s 
affidavit of inability to pay costs or 
give security therefor was made in 
open court, and that it is not nec- 
essary that such fact be shown either 
by the affidavit itself or by an order 
of the trial court entered on the rec- 
ords. Smith v. Buffalo Oil Co., 99 
Tex. 77, 87 SW 659 [rev (Civ. A.) 85 


SW 481]. But compare Fletcher v. 
Anderson, (Tex. Civ. A.) 145 SW 
622. (7) The requirement that proof, 


when made before the court trying 
the case, must be made while the 
court is actually in session is com- 
plied with where the affidavit of the 
appellant was made two days before 
the end of the term and the judge 
certified that the appellant, “by pre. 
senting the foregoing affidavit within 
term time, has made proof of his in- 
ability to pay the costs of appeal or 
any part thereof, or to give security 
therefor.’’. Emerson v. Missouri, etc., 
R) C@, 37.-Tex: Civ... A.’ 110,,82 SW 
1060. (8) Under the above statute 
(Rev. St. art 1401) the court in 
which the case was tried has juris- 
diction to receive proof and deter- 
mine the right to appeal without 
bond after the term at which the 
judgment was rendered, Ostrom_v. 
Arnold, 24 Tex. Civ. A. 192, 58 SW 
430; Cox v. Hightower, 19 Tex. Civ. 
A. 536, 47 SW 1048. (9) But an or- 
der of the district judge made in 
vacation, permitting an appeal, in a 
eause tried by him, without a bond, 
confers no jurisdiction on the appel- 
late - court. Lambert v.. Western 
Union Tel. Co., 19 Tex. Civ. A. 415, 47 
Sw 476. And see Sidoti v. Rapid 
Transit R. Co., 85 Tex. Civ. A. 131, 
79 SW 326; American Cotton-Bale 
Impr. Co. v. Forsgard, (Tex. Civ. A.) 
47 SW 475; and other cases supra 
this note. (10) Under Rev. St. art 
1401, supra, an affidavit verified be- 
fore a notary public of the county of 
the trial, unaccompanied by a certifi- 
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cate of the county judge or of the 
trial judge that proof has been made 
before him, is insufficient. Missouri, 
CUc., Ro Co. v.. Cheek, (Tex. Civ: As) 
159 SW 427; Smith v. Queen City 
Lumber Co,, (Tex. Civ. A.) 129 SW 
1145; Bargna v. Bargna, (Tex. Civ. 
A.) 123 SW 1143; Spell v. Cameron, 
56 . Tex. Civ. A.) 547; 1211S W) 5255 
Wood v. St. Louis, etce., R. Co., 438 
Mex. “CryeAAGNb90, (OT USIW:. 323h0 (Ch) 
But under Rev. St. art 1671, relating 
to appeals from justices’ courts and 
providing that proof of inability to 
pay costs. shall be made before the 
county judge or before the court try- 
ing the case, and that such proof 
shall consist of the affidavit of such 
party, stating his inability to pay 
the costs, and art 4, providing that 
all oaths and affidavits necessary or 
required by law may be adminis- 


tered, and a certificate of the fact]. 


given by any judge, etc, or by any 
notary public within the state, it was 
held that an affidavit in lieu of an 
appeal bond may be sworn to before 
a notary public instead of before the 
county judge or the justice who tried 
the case. Thames y. Chitwood, 24 
Mex. Civ An csson00) SW uos0e Cl) 
Nor is an affidavit good which is ta- 
ken before the clerk of the court. 
Graves v. Horn, 89 Tex. 77, 33 SW 
322. (13) And under Rev. St. art 
1401, supra, the making of the affi- 
davit before the clerk and filing it 
with him is not sufficient to give the 
court of civil appeals jurisdiction. 
Washington y. Haverty Furniture 
Co., (Tex. Civ. A.) 136 SW 832; Wil- 
kins v. St. Louis Southwestern R. 
Co,,;, 562 Dex,: /Civ.), A. 58%, (120 SW: 
1104. (14) But where there is no 
contest and the trial court is not in 
session, it has been held that an af- 
fidavit in lieu of an appeal bond made 
before any officer authorized to take 
the affidavit is sufficient if approved 
by the county judge. Green vy. Hew- 
ett, 54 Tex. Civ. A. 534, 118 SW 170. 
(15) The former statute, in author- 
izing an appeal in forma pauperis by 
permitting one desiring to appeal to 
the supreme court to make oath be- 
fore the county judge of the county 
in which the appellant resides, was 
held to refer to county judges in 
Texas, and an oath of that character 
before the county judge of some 
county in another state, where the 
appellant might reside, was of no ef- 
fect. Harvey v. Cummings, 62 Tex. 
186. And see Green v. Hewett, 54 
Tex. Cive Ata dad, ALIENS W. 2705 UiGhG6) 
Art 1401, in so far as it authorizes 
the affidavit to be made before the 
county judge of the county where 
the appellant resides, has no applica- 
tion to a transient person, and he 
eannot take an appeal by filing an 
affidavit in lieu of bond executed be- 
fore the county judge of the county 
where the action was tried. Fletcher 
v. Anderson, (Tex. Civ. A.) 145 SW 
622. (17) And it has been held that 
the affidavit cannot be taken before 
the county judge where he was coun- 
sel for appellant in the litigation, 
since the act of the judge in deter- 
mining the matter is judicial within 
Rev. St. art 1129, providing that no 
county judge shall sit in any case in 
which he shall have been counsel, al- 
though there was no contest before 
the judge as to appellant’s inability. 
Kalklosh y. Bunting, 40 Tex. Civ. A. 
233, 88 SW 389. (18) Under Rev. St. 
art 1671, relating to appeals from 
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is not conclusive, but its truth may be contested 
by any officer of the court or party to the suit, and 
in case of such contest the court trying the ease, 
if in session, or the county judge of the county in 
which the suit is pending, is required to hear evi- 
dence, and to determine the right of the party to 
his appeal under the statute.*° 
the trial court or county judge on the contest is not 
conclusive on the appellate court.44 


And the decision of 


justices’ courts, a justice of the peace 
of the precinct where a case was 
tried can hear evidence and_ deter- 
mine a party’s right to appeal after 
the adjournment of his term, where 
the affidavit therefor is contested, 
but only the county judge or court 
trying the case has the power to 
hear ex parte proof of such right. 
Thames v. Chitwood, 24 Tex. Civ. A. 
389, 60 SW 345. 

87. Roberts v. Roberts, 115 Ga. 
259, 41 SE 616, 90 AmSR 108; Walker 
v. Bryant, 112 Ga. 412, 37 SH’ 749; 
Hines v. Rosser, 27 Ga. 85. 

[a] The supreme court cannot 
hear evidence to impeach the truth 
of an affidavit filed for the purpose 
of relieving plaintiff in error from 
the payment of costs. Roberts v. 
Roberts, 115 Ga. 259, 41 SE 616; 90 
AmSR 108. 

38. Walsh v. Ford, 8 Kulp (Pa.) 
220; Morris v. Smith, 11 Humphr. 
(Tenn.) 133. 

39. Currie v. Missouri, ete., R. Co., 
101 Tex. 478, 108 SW 1167 [rev (Civ. 
A.) 106 SW _ 1149]; Smith v. Buffalo 
Oil Co., 99 Tex. 77, 87 SW 659 [rev 
(Civ. A.) 85 SW 481]; Thompson v. 


Tay aDe, (Rex Cis @As eso aoe 
40. Murray v. Robuck, (Tex. Civ. 
A.) 89 SW 781; Accousi. v. -G. <A. 


Stowers Furniture Co., (Tex. Civ. A.) 
87 SW 861; Cook v. Burson, 35 Tex. 
Civ. A. 595, 80 SW 871; Newton v. 
Heal, (Tex. |) Civ.) «Aly 665 Sw 7 209) 
Thompson vy. Hawkins, (Tex. Civ. A.) 
38 SW 236; Brock vy. Abercrombie, 3 
Tex. Civ. A. 342, 24 SW 667. 

“[a] Inability to give security.— 
But it has been held that under Rev. 
St. (1895) art 1401, providing that one 
unable to pay costs or give security 
therefor may appeal by making strict 
proof by affidavit of his inability to 
pay the costs, which affidavit may be 
contested, whereupon the court shall 
hear evidence and determine the right 
to so appeal, the contest may not be 
decided against one so desiring to 
appeal, on the ground of his inability 
to give security, as he is not required 
to prove on the contest his inability 
to give security. Murray v. Robuck, 
(Tex. Civ. A.) 89 SW 781. 

[b] Sufficient proof of inability to 
pay costs.—(1) Murray v. Robuck, 
Chex. Civ sAL) P89 S Wiese is Ce eine. 
fact that a litigant has a homestead 
and other property exempt by law 
from forced sale does not deprive 
him of his right to appeal without 
payment of costs or giving a bona 
therefor, if he has no money and can 
obtain none, and can get no one to 
go his security therefor. Black v. 
Snedecor, (Tex. Civ. A.) 127 SW 570. 

[c] Who to hear contest.—In case 
of a contest, either the trial court, if 
in session, or the county judge, can 
hear the same, but, if the trial court 
is not in session, the county judge: 
alone can try the contest. Accousi v. 
G. A. Stowers Furniture Co., (Tex. 
Civ. A.) 87 SW 861. See also supra 
§ 1171 note 36. 

[d] A mere unverified general 
traverse of a poverty affidavit is not 
sufficient to require appellant to pre- 
sent further proof of inability than 
that contained in the affidavit. Cur- 
rie v. Missouri, etc., R. Co., 101 Tex. 
478, 108 SW 1167 [rev (Civ. A.) 106 
SW 1149]. 

41. Pendley v. Berry, 95 Tex. 72, 
65 SW 32; Murray v. Robuck, (Tex. 
Civ. A.) 89 SW 781. 


a eee 
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fi 
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[§ 1173] 
or Undertaking—a. In General. 
down 


[a] Partial inability.—(1) An ap- 

pellant who is able to pay part of 
the required costs of an appeal, but 
is unable to secure the full amount, 
must pay such part to be entitled to 
appeal. Pendley v. Berry, 95 Tex. 72, 
65 SW 32. (2) But, where the dis- 
trict court has allowed an appeal 
without payment of costs on affidavit 
of inability to pay or secure the 
same, and such affidavit and proof 
show that the appellant was able to 
pay only part of the costs required, 
the fact that such part was not paid 
will not be cause for dismissal of the 
appeal, in the absence of demand for 
such payment by the appellee or the 
clerk of the trial court. pengley, v. 
Berry, 95 Tex. 72, 65 SW 32 

42.’'U. S.—Mandeville v. ‘Riggs, 2 
Pet. 482, 7 L. ed. 493. 

Ala. —Griswold v. Thornton, 129 
Ala. 454, 30 S 717. 

Cal.—Wadleigh v. Phelps, 149 Cal. 
627, 87 P 93; Clarke v. Mohr, IMA KORN 
540, 58 P 176; Forni v. Yoell, 95 Cal. 
442, 30 P 578; Wood v. Pendola, 77 
Cal. See oe 183. ; 

Colo.—Denver, etc., R. Co. v. Pa- 
onia ‘Ditch Co.," 49 ‘Colo, 281, 112) P 
692 


Ga.—Benson v. Shines, 107 Ga. 
406, 33 SE 439; Whelan vy. Sherron, 
Ga. Dec. (Pt II) 54. 


‘Tda.— Baker v. Oregon R., etc., Co., 
8 Ida. 36, 66 P 806. 
Tll— Eggleston v. Royal Trust Co., 
192 Ill. 101, 61 NE 423. 
tind——Michigan “Gent, “oR. ‘Co. av. 
Northern Indiana R. Co., 3 Ind. 239. 
Ky.—Stephens  v. Miller, 80 Ky. 


47> Clinton v. Phillips, 7 T. B. Mon. 
117. 

La:—Audubon Hotel Co. v. Brau- 
nig, 119 La. 1070, 44 S 891; Voelkel 
V.. “Voelkel, 18 La. Ann. 639. 

Mont.—Baker v. Butte City Water 
Co., 24 Mont. 31, 60 P 488 [reh den 
24 "Mont. Ale be 60 Pe suis Creek “ww. 


Bozeman Waterworks Co., 22 Mont. 
327,'56 P 362. 
N. G.—McMillan v, Nye, 90°N. © 


bla, 

S. D.—Aldrich v. Public Opinion 
PUD IC Ono. (Sens OO oe Lo Zee NUNS Remiols 
Wasem v. Bellach, 17 S. Di 5065 97 


NW 718; Starkweather v. Bell, 12 S. 
D. 146, 80 NW 183 (discretion of 
court); Rudolph y. Herman, 2 S. D. 


399, 50 NW 833. 

Tex.—Pace v. Webb, 79 Tex. 314, 
15 SW 269; Tynberg v. Cohen, 76 
Tex. 409, 13 SW 315; Smith v. Parks, 
5b. Tex: 82% Thompson v. Pine, 41 
TOx., ol); Janes v. Langham, 29 Tex. 
Carter v. Wyrick, (Civ. A.) 98 
SW 644. ; 

Wash.—Bloomingdale vy. Weil, 29 
Wash. 611, 70 P 94; Smith v. Beard, 
21 Wash. 204, 57 P 796; Erickson v. 
Brickson, 11 Wash. 76, Berek eyale 
Kirby v. Collins, 5 Wash. 682, 32 re 
769. 

Wis.—Parish v. 15) Wis; 


Eager, 
532. : 


3. Requisites and Sufficiency of Bond 
It may be laid 
as a general rule that a bond, undertaking, or 
other security on appeal or writ of error must be 
substantially in the form provided by the statute, 
and that the appellees or defendants in error are en- 
titled to one which, both in fact and in form, is 
sufficient to afford them absolute protection to the 
extent prescribed by the statute, and, if the bond or 
undertaking given is insufficient in form or sub- 
stance, the appellee or defendant in error is entitled 
to dismissal of the appeal,?? unless the defect is 
cured by statute,#? or unless it may be and is 
waived #4 or cured by amendment or by filing a 
new or additional bond or undertaking.*® 
is the duty of appellant or plaintiff in error-to see 
that a proper bond or undertaking is given.*® In 
ease of doubt as to the sufficiency of the bond, it is 
the duty of the court to require a different one.*? 
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quires ‘‘ 


And it 


he Sige ER EON v. Marion, 1 Wyo. 


And see cases specifically cited in 
following sections. 

As to dismissal see also infra XIII 
bolas (OB the 

[a] Undertaking held sufficient.— 
Idaho Comstock Min., ete. Co. v. 
Lundstrum, 9 Ida. 257, 74 P 975; Hill 
v. Burke, 62 IN, cease was 

[b] Bond held sufficient as statu- 
tory bond.—Canfield v. Bates, 13 Cal. 
606; Willson v. Glenn, 77 Ind. 585; 
Field v. Schricher, 14 Iowa 119. 

[c] Bond held insufficient as stat- 
utory bond.—Gein v. Little, 43 Misc. 
421, 89 NYS 488. 

[a] Claimant’s bond.—‘‘Although 
appellee gave a claimant’s bond con- 
ditioned that, if he failed to estab- 
lish his right to the property, he 
would return it to the officer who had 
levied upon it in as good condition as 
he received it, ete, this bond could 
not take the place of an appeal bond 
required by affirmative statute. The 
appeal bond is intended for the espe- 
cial protection of the party in whose 
favor the judgment appealed from 
was rendered. The claimant’s bond 
is intended as much for the purpose 
of giving the claimant the right to 
retain possession of the property as 
for the protection of the plaintiff in 
the judgment.” Carter v. Wyrick, 
(Tex. Civ. A.) 98 SW 644, 645. 

[e] Appeal bonds distinguished 
from bonds to secure costs.—Al- 
though an appeal bond embraces the 
costs of the action or special proceed- 
ing as well as the debt and interest, 
yet that fact does not make it a bond 
for costs, or an instrument by which 
security for costs is evidenced. Ap- 
peal bonds are for a distinet and 
much more important purpose than 
bonds which are given merely to se- 
cure the costs. Stephens y. Miller, 
80 Ky. 47. 

[f] Forcible entry and detainer 
proceedings.—(1) A bond given on 
appeal in forcible entry and detainer 
proceedings is not invalid because it 
does not contain any description of 
the premises in question, where there 
is no variance in the bond from the 
record, and the bond is conditioned 
in accordance with the terms of the 
statute. Best Brewing- Co. v. Klas- 
sen, 85 Ill. A. 464 [rev on other 
grounds 185 Ill. 37, 57 NE 20, 76 
AmSR 26, 50 LRA 7651]. (2) An un- 
dertaking to stay waste in a forcible 
entry and detainer action is not suf- 


ficient as an appeal bond under 
the South Dakota statute (Justices 
Code! "Comp. iE, '6129;)-'6123). Ru- 


gore v. Herman, 2 S. ’D. 399, 50 NW 

{g] Louisiana; judgment order- 
ing vacation of leased premises.— 
The question of the bond to be given 
for a suspensive appeal from a judg- 
ment ordering the vacation of leased 
premises is regulated by La. Rey. St. 


> 
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[§ 1173 


Where a bond is required, a recognizance is not 
sufficient,** but in some jurisdictions either a bond 
or a recognizance may be given,*? or a simple ac-. 
knowledgment in writing may be sufficient.°° 
a bond has been held sufficient under a statute re- 
quiring a recognizance.°* 
direction to the courts to look at the substance 
rather than the form in interpreting appeal bonds, 
it was held that the fact that such an instrument 
was in the form of an undertaking instead of a 
bond did not invalidate it.*? 
security,’ 
be in the form of a bond.*? 
that the court will not disturb an undertaking which 
is in the form which has been in use and in prac- 
tice for many years.°* 

Authority of court. As a rule, where the stat- 
ute prescribes the kind of undertaking required, the 
court is not authorized or empowered to take or de- 


Where the statute re- 
it does not imply that it must 
And it has been held 


de) 


§ 2157, and the requirements of that 
law are not complied with by fur- 
nishing an ordinary appeal bond. An 
order purporting to grant an appeal, 
on the applicant’s furnishing bond as 
required by law, does not divest the 
trial court of jurisdiction where no 


such bond is furnished. Audubon 
Hotel Co. v. Braunig, 119 La. 1070, 
1071, 44 S 891. 

43. Inskeep v. Gilbert, 174 Ind. 


726, 93 NE 8 (under Burns Annot. St. 
[1908] § 1278, providing that no bond 
shall be void for want of form or 
substance, but that the principal and 
surety shall be bound, as contemplat- 
ed by law). 

44. See infra § 1275 et seq. 

45. See infra § 1258 et seq. 

46. Rolcliff v. Beck, 
(Reprint) 445, 10 WestLJ 72. 

47. Kirby v. Collins, 5. Wash. 682, 
S25 * 769% 

48. Pray v. Wasdell, 146 Mass. 
824, 16 NE 266 (holding that in a 
suit to recover the possession of land 
the security should be in the form 


So, under the statutory 


And 


1 Oh. Dec. 


of a bond instead of a recognizance); © 


Brown vy. Hinman, Brayt. 
(holding that to prosecute an appeal 
from the decree of a probate court a 
bail in the usual form must be given, 


(Vt.) 20" 


and that if a recognizance was given 


the process would abate). 


49. Satterwhite v. State, 28 Ala.' 


65; Williams v. McConico, 27 Ala. 
572; In re Brown, 35 Minn. 307, 29 
NW 131; Philbrieck v. Buxton, 40 N. 
H. 384. 

[a] Certificate of taking security. 
—Under Gen. St. (1902) § 821, pro- 


viding that the authority signing a> 


writ of error shall, before its issue, 


take good and sufficient bond with 
surety that plaintiff in error shall 
prosecute his suit to effect, the cer- 
tificate of the giving of the security 
is not defective because it denomi- 
nates such security a “recognizance,” 
instead of a “bond.” Vincent v. Mu- 
tual Reserve Fund Life Assoc. 75 
Conn: 650", loreAu ects 

50. Riddle v. Hanna, 25 Ala. 484. 

[a] Bond sufficient—Where the 
statute requires only a simple ac- 
knowledgment in writing, an appeal 
bond formally approved by the trial 
justice is a valid, although unneces- 
sary, substitute. Williams v. 
Conico, 27 Ala. 572. 

51. Dean v. Hemphill, 7 F. Cas. 
No. 3,736a, Hempst. 154. 

52. Wilson v. Morrell, 5 Wash. 
Coa S22 roo. 

{a] Bonds and undertakings on 
same footing.—In some jurisdictions 
undertakings on appeal are by stat- 
ute put on the same footing as bonds, 
and security in either form is suffi- 
cient. Canfield v. Bates, 13 Cal. 606; 
In re Brown, 85 Minn. 307, 29 
Li: 

58. Hogg v. Mobley, 8 Ga. 256. 

54. Downing v. phe GALA Nh 136 
Cal. 673;°69'P’ 415. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


NW 
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~ §§ 1173-1174] 


mand another or different undertaking, and its or- 
der to that effect is void.> Nor has it any authority 
to dispense with any of the requirements expressly 
Therefore, where a bond 
is required, the court cannot accept an instrument 
not under seal,°* unless directed by the statute to 
regard the substance of the obligation rather than 
Nor can it accept a deposit in lieu of 
an undertaking or bond unless authorized by stat- 


prescribed by statute.®® 


Ang form.®® 


ute.°® 


Necessity for and conformity to previous order 
A bond executed without a preceding 
order of appeal is in some jurisdictions null and 
void, as such an order is essential to the validity 
And likewise a lack of conformity 
between the appeal bond and the order of appeal is 
sufficient ground for a dismissal of the appeal.*+ 

Conformity to notice of appeal. 
dictions the bond or undertaking is insufficient and 
the appeal must be dismissed if it does not conform 


of appeal. 


of the appeal.®° 


55. Kountze v. Omaha Hotel Co., 
100. Un S382 SCt 9th 27a. ed: 
609; Barnes _v. Buffalo Pitts Co., 6 
Ida. 519, 57 P 267; Eshon v. Chowan 
County, 95 N. C. 75; Allen v. Walnut 
Hills;; ete, Turnpi Co:; 9 Oh.: Dec: 
(Reprint) 322, 12 CincLBul 168. 

{a] Mandamus will issue to com- 
pel the court to accept a bond which 
is sufficient. Kennedy vy. Congle, 14 
ONG J 2, Li. 82. 

56. Audubon Hotel Co. v. Braunig, 
119 La. 1070, 44 S 891; In re Bartlett, 
82 Me. 210, 19 A 170. 

57. See infra § 1214. 

58. Wilson v. Morrell, 5 Wash. 
664, 32 P 733 [foll Stans v. Baitey; 9 
awash. 115;:37 P3161]. 

59. See supra. § 1152 

60. Durel v. Murphy, 124, Ta. 257; 
49 § 1013; Walker v. Tangipahoa, iit 
La. 321, 35 8 585; Poole v. Chaffe, 
36 La. Ann. 289; Wooten v. Daniel, 16 
Lea (Tenn.) 156; Burch v. White, 3 
Rand. (24 Va.) 104. 

[a] Where an appeai bond is de- 
clared insufficient for the insolvency 
of the surety, and the appeal is dis- 
missed in the district court without 
reserving to appellant the~-right to 
furnish another bond, and. appellant 
furnishes another surety without ob- 
taining another order of appeal, the 
second bond is not a legal bond and 
the appeal will be dismissed. Durel 
v. Murphy, 124 La. 157, 49 S 1913. 

61. .Sanitary Laundry Co. v. Peo., 
212 Ill. 300, 72 NE 434 (as to appel- 
late court); Shinkell’ vy. Letcher, 40 
Till. 48; Hopper v. Connelly, 178 Ill. 
A. 119; Hotchkiss v. Vanderpoel Co., 
139 Ill. A. 325; Merchants Underwrit- 
ers v. Parkhurst-Davis Mercantile 
Co., 131 Ill. A. 617 (holding that a 
bond executed by an unincorporated 
voluntary association is insufficient 
to perfect an appeal under an order 
granting an appeal to individual de- 
fendants); National Commn. Co. v. 
Lane, 97 Ill. A. 418; Thibodeaux v. 
Thibodeaux, 45 La. Ann. 1126, 13 S 
805 


Compliance with order as to parties 
see infra §§ 1216, 1217. 

[a] Interpleader.— Where an ap- 
peal is prayed by defendant and in- 
terpleader, and allowed on the filing 
of a bond, which bond-has no condi- 
tion that the interpleader should 
prosecute his appeal with effect, 
there is no appeal by the interplead- 
er, although he signs the bond, but in 
such a way that he may be taken to 
have signed as surety. Hotchkiss v. 
Vanderpoel Co., 139 Ill. A. 325. 

62: little v. Thatcher,''151 Cal: 
558, 91 P. +321; Hibernia Sav., etc., 
Soc. v. Freese, "127 Cal. HOS SILP TGCS 
Bennett v. Bennett, 42 Cal. 629; 
Stockton School Dist. v. Goodell, 6 
Cal. Unrep. Cas. 277, 56 P 885 (where 
the appeal was from the whole judg- 
ment for plaintiff in a mandamus 
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insufficient.®* 


eral. 


cient.°§ 


In some juris- 


proceeding, and the undertaking re- 
cited an appeal from a judgment for 


ten dollars costs); Walker v. Mc- 
Ginness, 9 Ida. 162, 72 P 885. 
63. In re Sutro, 152 Cal. 249, 92 


P 486, 1027 (holding that, where no- 
tice of an appeal from a deeree of 
distribution was served and filed on 


May 31, 1906, and on June 4 following: 


appellants served another notice of 
appeal, identical with the first, ex- 
cept as to the date, and on June 5 
they filed an undertaking, reciting 
that the appellants named were about 
to appeal from the decree, ete., but 
failing to specify whether the appeal 
referred to was the one taken by the 
notice of May 31 or June 4, the 
undertaking was ineffective to sup- 
port either appeal); Little v. Thatch- 
er, 151 Cal. 558, 91 P 321 (holding 
that a notice of appeal from an or- 
der denying a new trial is not sup- 
ported by an undertaking reciting 
only the judgment, stating that it 
was rendered on the date when the 
motion for a new trial was overruled, 
the judgment having been rendered 
several months before, and reciting a 
desire to appeal therefrom, the surety 
only undertaking that appellant will 


pay such costs and damages as may |! 


be awarded against her on “said ap- 
peal’); Hibernia Sav., etc., 
Freese, 127 Cal. 70, 59 P 769; Pignaz 
vi, Burnett,7121) Call 2923553 P 633: 


Sharon v. Sharon, 67 Cal. 185, 7 Pp 
456, 635, 8 P 709; Pacific Pav. Co. v. 
Verso, -11.Cals Ai 383, 105 P-136. 


[a] Where an appeal has been 
abandoned, and a new appeal taken, 
an undertaking prepared with refer- 
ence to the first appeal will not sup- 
port the second, although not filed 
until after the second was _ taken. 


Hibernia Sav., ete., Soc. v. Freese, 
127. Caliv70,+59' P: 769. 
[b] Recital that appellant “is 


about to appeal.’”—But where plain- 
tiff's motion for a new trial was 
denied on June 14, and on August 13 
she filed her notice of appeal, and on 
August 16 she filed an undertaking 
on appeal, which commenced with 
the recital, “Whereas, the plaintiff 

is about to appeal, ein swiss 
held ‘that the undertaking was not 
defective. Kaltschmidt v. Weber, 139 
Cal. 76, 72 P 632 [den motion to dism 
app 136 Cal. 675, 69 P 497]. See 
also Forrest v. Havens, 38 N. Y. 469 
(where there was a decision to the 
same effect where the undertaking 


recited that appellant “intends to 
appeal’). 
64 Luchini v. Police Jury, 126 La. 


972, 538 S 68, 21 AnnCas 59 (holding 
that, as school boards are exempted 
from furnishing appeal bonds by the 
express provisions of Act No. 173 of 
1902, where such a board furnishes 
an appeal bond, it does not thereby 
forfeit the right of exemption under 


to the notice of appeal.®? 
niteness to the particular appeal to. which it re- 
lates and, if it fails to do so, it is ambiguous and 


Where bond is not required. 
bond is given in a case in which it is not required, 
it is immaterial whether it is defective or not.®4 

[§ 1174] b. Parties—(1) Obligors—(a) In Gen- 
In some jurisdictions, where the appeal bond 
or undertaking is required to be given by the appel- 
lant, it is held that he, as well as the sureties, must 
become a party to and sign the same;®* and a bond 
or undertaking given by some party other than the 
appellant, not being in compliance with the statute 
or order of court allowing the appeal, is insuffi- 
In other jurisdictions the statute does not 
require this, and it is held that appellant need not 
execute the bond or undertaking or become a party 
thereto, but that it is sufficient if it is executed by 
the sureties,*” as he is bound to comply with the 


Socs vil: 
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It must refer with defi- 


Where an appeal 


the statute, and does not lose its ap- 
peal if the bond furnished proves de- 
fective); Horton v. se ce 19) Dest 
280 [appr Evans v. Pigg, 28 Tex. 
586]; Voges v. Dittlitiger, (Tex. Civ. 
A.) 72 SW 875. 

65. Fla.—Savannah, etc., R. Co. Vv. 
Clark, 23) Ela: 308) (2 S 667. 

Tll.—Tedricks Ve Wells wR ib 2 Tike 
214, 38 NE 625; Propeller Niagara v. 
Martin, 42 Ill. 106; Armson y. For- 
syth, 40 Ill. 49; Strayer v. Gillespie, 
177 Ill. A. 97; Harrison vy. Nelson, 
96 Ill. A. 397; Fay v. Seator, 88 Ill. 
A. 419; Blood v. Harvey, 81 Tl. A. 
LShs Howe v. Forman, 68 Ill. A. 398: 


op ass—Leach v. Drake, 16 Pick: 
Mich.—Matter of Dickinson, 2 
Mich. 337. 


Milage Hardaway, v. Biles, 9 Miss: 
Nev.—Gaudette vy. Glissan, ii Nev. 


184. r 
N. Y.—McGean yv. MacKeller, 6 NY 
CivProc 169, 67 HowPr 273; Tex Aas. 


Lassell, 8 Cow. WOR ep, Brooks, ie 
Cow. 428: Matter of Fon e782, Edm: 
Sel. Cas. 428. UN he 

Pa. v, Haggerman, . 1 


Browne 95. : 
mea I.— Townsend v. Hazard, 9 R. I. 

Va.—Rootes. v. Holliday,. 4 Munf.: 
(18 Va.) 323; Day v. Pickett, 4 Munf. 
(18 Va.) 104. 

Ont.—Pentland v. Heath, 24 U. C. 
Q. B. 464; In re “Tozer, 23, U. CQ. B. 
310. 3 

[a] Corporation as surety.—A. 
bond on appeal guaranteed by a cor- 
poration authorized by law to become 
surety on such bonds must be exe-' 
cuted by appellant himself. McGlean 
v. MacKeller, 6 NYCivProc 169, 6 
HowPr 273. 4 

[b] An appeal bond executed by’ 
the party to be affected by the judg- 
ment is a compliance with the stat-’ 
ute reauiring the bond to be exe- 
cuted by the party in the suit. Peo.’ 
v. Judges Monroe CC. Pl., 1 Wend. 
GN} OYA) 198 

66. Ill.—Tedrick v. Wells, 152 Ill. 
214, 38 NE 625; Eropsier Niagara Vv. 
Martin, 42 Tit, 10 p 
ees .—Leach Ae Drake, 16 ‘Pick. 

Mich.—Matter of Dickinson; ‘2 
Mich. 337. : 
eae let as v. Biles, 9 Miss. 

N. Y.—Ex p. Brooks, 7 Cow. 428. 
oRae I.—Townsend v. Hazard, 9-R. TI. 

And see cases supra note 65. 

67. U. S.—Brockett v. Brockett, 2 
How. 238, 11 L. ed. 251. 

Ala. —Mayfield v. Tuscaloosa Coun- 
ty, 148 Ala. 548, 41 S 932 (security 
for costs only); Spencer v. Thomp- 
son, 24 Ala. 512, . 

Cal.—Murdock y. Brooks, 38 ‘Cal.' 
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judgment and orders of the appellate court whether 
But even when appel- 
lant is not required to execute the bond or under- 
taking, it must be given on his behalf.®° 
however, that the filing of the bond by a person 
other than the appellant may be ratified by him.7° 
In some eases it 


596; Sacramento v. Dunlap, 14 Cal.] 656; 


he signs the bond or not.®% 


Nominal and beneficial parties. 


421; Tissot v. Darling, 9 Cal. 278; 
Curtis v. Richards, 9 Cal. 33. 

Colo.—Cody v. Filley, 4 Colo. 342; 
Byers v. Gilmore, 10 Colo. A. 79, 50 
P 370. Compare Lusk v. Kershow, LY. 
Colo. 481, 30 P 62; Wheeler v. Kuhns, 
QColo: IG 5AI1Ge TOT: 

Ga.—Hays v. Eubanks, 125 Ga. 349, 
54 SE 174; Sanders v. Mathewson, 
121 Ga. 302, 48 S 946; Wick v. Wil- 
loughby, 22 Ga. 74; Pettee v. Flewel- 
len, 2 Ga. 236; Nisbet v. Lawson, 1 
Ga, 275. 

Hawaii. Wright v. Brown, 11 Ha- 
waii 401. 

Ind.—Hinkle v. Holmes, 85. Ind. 
405; Railsback v. Greve, 58 Ind. 72; 
Thom v. Savage, 1 Blackf. 51; Ma- 
jenica Tel. Co. v. Rogers, 43 Ind. A. 
306, 87 NE 165; Supreme Council C. 
-F L. v. Boyle, 15 Ind, A. 342, 44 NE 

Iowa.—Minton v. Ozias, 115 Iowa 
148, 88 NW 336. 

Ky.—Keller v, Ferguson, 73 SW 
785, 24 KyL 2012; Harrison v. State 
Bank, 3 J. J. Marsh. 375; Anonymous, 


Hard. 149. 
La.—State v. Davis, 119 La. 247, 
44 S 4; Holmes v. Tennessee Coal, 


etc., R. Co., 49 La. Ann. 1465, 22S 
403; Granier v. Louisiana Western 
Rm. Co:, 42 “ha. sAnn’) 880,''3 (S 7 6145 
Pasley v. McConnell, 38 La. Ann. 
470; Bussieré v. Williams, Sit ea. 
Ann. 387; Vignie v. Brady, 35 La. 
Ann. 560; Murrell v. Murrell, 33 La. 
Ann. 1233; Ready v. New Orleans, 
27 La. Ann. 169; Richardson’s Succ., 
26 La. Ann. 187; Sandel v. Doug- 
las, 25 La. Ann. 564; Williams v. 
Hood, 11 La. Ann. 113; Jones v. Sidle, 

5 Rob. 59; Fisk v. Friend, 3 Rob. 264; 
Wells Vv. Lamothe, 10 La, 410; Burke 
v. Erwin, 6 La. 320; Poydras v. Patin, 
5. La. 127; Singleton v. Smith, 4 La. 
430; Doane v. Farrow, 10 Mart. 74; 
Richardson vy. Terrel, 9 Mart. 1. See 
also Lafrance v. Martin, 17 La. Ann. 
77 (holding that it is not necessary 
for all the appellants to sign the 
bond, but not holding that it would 
be invalid if none of the appellants 


Signed it). 


Me.—vVallance v. Sawyer, 4 Me. 62. 

Mo.—Ober v. Pratte, 1 Mo. 8; King- 
man v. Mecllhiney, 3 Mo. A. 570. 

Mont.—Russell v. Chicago, etc., R. 


Co., 37 Mont. 1, 94 P 488, 501; King 


v. Pony Gold Min. Co., 24 Mont. 470, 
62 P 783. See infra this note. 

Nebr.—Ayres v. Duggan, 57 Nebr. 
150, 78 NW 296; Chase v. Omaha L. 

MA OO.2 50 Nebr. 358, 76 NW 896; 
Fn v. Richardson County Bank, 
24 Nebr. 522, 39 NW 4338; Clark v. 
Strong, 14 Nebr. 229, 15 NW 236. 

N. J.—Kennedy v. Congle, 14 N. J. 
iL. 


82 
N. ‘Y.—Eldridge v. Howell, 4 Paige 
457; North American Coal Co. v. 
Dy ett, 4 Paige 273 [dist Ex p. Brooks, 
T Cow. 428]. Compare Matter of 
King, 2 Edm. Sel. Cas. 428. 

N. C.—Walker v. Williams, 88 N. 
Cc. 7; Cohoon v. Morton, 49 N. C. 256. 

Oh.—Johnson_v. Johnson, 3iy- Oh. 
St. 131; Ford v. Albright, 31 Oh. St. 
33; State v. Bowman, 10 Oh. 445; 
Coil v. Davis, Wright 164; Geller v. 
Puchta,.) Oh: Cir, se. 30; ‘4 Oh. Cir. 
Dec. 18. 
Or.—Elliott v. Bozorth, 52 Or. 391, 
97 P 682. Compare Drouilhat v. 
Schmidt, 9 P 67. 

Tex.—McKellar v. Peck, 39 Tex. 
381; Lindsay vy. Price, 33 Tex. 280; 
Shelton v. Wade, 4 Tex. 148, 51 AmD 
122; Palmer v. Spandenberg, 49 Tex. 
Civ. A. 331, 108 SW 477; Karnes 


County v. Nichols, (Civ. AL) 54 SWI 


APPEAL AND ERROR 


It seems, 


Easton yv. Wash, (A.) 16 SW 
788; International, ete. R. Co. v. 
Grant, <1 /Tex.. Ae Cive uCasnn $ 18a, 
Horton v. McKeehan, 1 Tex. A. Civ. 
Cas. § 465. 

Utah.—Butterfield vy. Mountain. Ice, 
etc., Co., 11 Utah 194, 39 P 824. 

Vt.—Chittenden v. Catlin, 2 D. 
Chipm. 22; Young v. Shaw, 1 D. 
Chipm. 224. 

Wash.—-Gerlach v. Spokane, 68 
Wash. 589, 124 P 121; Fidelity, etc., 
Co. v. Seattle, etc., R. Co., 50 Wash. 
391, 97 P 453; Spokane, etc., Lumber 
Co. v. Loy, 21 Wash. 501, 58 P 672, 
60 P 1119 [dist Hopkins v. Satsop R. 
Co., 18 Wash. 679, 52 P 849]; Penn- 
sylvania Mortg. Inv. ‘Co. ¥. Gilbert, 
18 Wash. 667, 52 P 246; Cook v. Tib- 
bals, 12 Wash. 207, 40 P 935; Dahl v. 
Tibbals, 5 Wash. 259, 31 P 868; State 
v. Fisher, 4 Wash. 382, 30 P 502. Un- 
der Remington & B. Code § 7550, 
which provides that, on an appeal 
from a decision of the council of a 
first-class city upon objections to an 
assessment, “the appellant shall exe- 
cute and file... a sufficient bond,” 
the only interest of the city in the 
bond is that it shall be saved harm- 
less, and the word “execute” will not 
be held to necessarily mean “sign,” 
so that an appeal bond signed by one 
of several objectors in such a pro- 
ceeding, with a sufficient surety, will 
be sufficient to satisfy the require- 
ment. Gerlach v. Spokane, 68 Wash. 
589, 124 P 121. 

Eng.—Lushington y. Doe, Barnes 
Notes 78, 94 Reprint 815; Goodtitle 
v. Bennington, Barnes Notes 75, 94 
Reprint 813; Dixon vy. Dixon, 2 B. & 
P. 443, 126 Reprint 1374; Barnes v. 
Bulwer, Carth. 121, 90 Reprint 675; 
Keene v. Deardon, 8 East 298, 103 
Reprint 355. 

[a] Shall be bound with surety.— 
Where the statute reads that, “where 
the plaintiff is the appellant, he shall 
by himself, his agent, or attorney, 
with one or more sureties, be bound 
in recognizance,” etc., it has been 
held that it is not necessary that the 
appellant should join in the recogni- 
zance. Boyce v. Wilkins, 5 Serg. & R. 
(Pa.) 329. To same effect Cavence v. 
Butler, 6 Binn. (Pa.) 52. 

[b] “Deposit a sufficient bond.”— 
The appellant is not required to sign 
the bond himself under a_ statute 
which requires him to “deposit a suf- 
ficient bond.” Wright v. Brown, 11 
Hawaii 401. 

[c] In Massachusetts, under Pub. 
St. (1882) c 161 § 104, providing that 
an appeal bond may be executed by 
any person other than the party ap- 
pealing, when it appears that there 
is a good reason why the same is not 
signed by. such party appellant, it 
was held that the fact that such ap- 
pellant is a town is a good reason 
why the appeal bond should not be 
executed in person, but by a select- 
man of the town. Wellesley v. Wash- 
burn, 156 Mass. 359, 31 NE 8. 

{d] In Michigan, under Howell 
Annot. St. § 7000, it is necessary for 
the appellant, in order to appeal from 
a justice’s court, to execute.the bond, 
if there is only one surety; but, if 
there are two or more sureties, he 
need not so execute. Jopp v. Kegel, 
83 Mich. 50, 46 NW 1027. 

[e] Im Montana a distinction is 
drawn between a statutory bond and 
a statutory undertaking, the appel- 
lant being required to be a party to 
the former, while the person in 
whose behalf the latter is executed 
need not be a party to it. Russell v. 
Chicago, ete., R. Co., 37 Mont. 1, 94 


[§ que 


has been held that, where an action is brought by 
a nominal plaintiff for the use of another, the ap- 
peal bond may be executed by the real party in in- 
terest;71 but in others it is held that the beneficial 
plaintiff cannot perfect the appeal by filing a bond 
in his own name, when the appeal is prayed for by 
the nominal plaintiff and is allowed to him.’? The 


P 488, 501; King v. Pony Gold Min. 
Co., 24 Mont. 470, 62 P 783; Pierse v: 
Miles, 5 Mont. 549, 6 P 347; Ney v. 
Orr, 2 Mont. 559. 

[f] Rule not applicable to com- 
mon-law undertaking.—Ney v. Orr, 2 
Mont. 559. 

[g] Effect of signing when not 
required.—Where the signature of the 
appellant is not required, signature 
by some of the joint appellants does 
not invalidate the bond nor alter its 
legal effect. McClellan v. Pyeatt, 49 
Fed. 259, 1 CCA 241; Murrell v. Mur- 
rell, 33 La. Ann. 1233;- White Crest 
Canning Co. v. Sims, 29 Wash. 389, 
69 P 1094. 

[h] Bond purporting to be obliga- 
tion of principal.—A bond purporting 
to be the obligation of one as princi- 
pal, and of others as sureties, but 
which has been executed only by the 
sureties, does not upon its face show 
any obligation on the part of such 
sureties. Such a bond is insufficient 
for the purpose of an appeal to a 
justice of the peace from an order 
of supervisors in road proceedings, 
and the justice acquires no jurisdic- 
tion by the attempted appeal. State 
v. Austin, 35 Minn, 51, 26 NW 906. 

68. Ga.—Wick v. Willoughby, 22 
Gals: 

Ky.—Harrison v. Commonwealth 
Bank, 3 J. J. Marsh. 375; Anonymous, 
Hard. 149. 

La.—State v. Davis, 119 La. 247, 
44 S 4; Ready v. New Orleans, 27 La. 
Ann. 169; Sandel v. Douglas, 25 La. 
Ann. 564; Burke v. Erwin, 6 La. 320; 
Fisk v. Friend, 3 Rob. 264; Richard- 
son v. Terrel, 9 Mart. 1. 

Oh.—Johnson v. Johnson, 31 Oh. 
St. 131; Coil v. Davis, Wright 164. 

Tex.—Lindsay v. Price, 33 Tex. 
280; Shelton v. Wade, 4 Tex. 148, 51 
AmD 722; International, ete., R. Co. 
Vi nGrant, Hii wRex FAL Civ. Cas. § 783. 

Wash.—Bloomingdale v. Weil, 29 
Wash. 611, 70 P 94. 

69. Richardson’s Succe., 26 La. Ann. 
187 (holding that an appeal granted 
to E and others cannot be perfected 
by an appeal bond signed by M as 
principal, and another as_ surety, 
since the surety of M cannot be re- 
garded as the surety of E); Speed vy. 
Harris, 4 N. C. 317 (holding that, 
where a statute required the party 
appealing to give bond, and defend- 
ant appealed, but by mistake plain- 
tiff executed the appeal bond, the ap- 
peal must be dismissed for want of 
a proper bond). 

70. Clark v. Strong, 14 Nebr. 229, 
15 NW 236 (holding that, where, on 
motion to dismiss an appeal on the 
ground that the bond was filed with- 
out the knowledge or consent of the 
appellant, it appeared that he claimed 
the benefit of the appeal and was en- 
deavoring to prosecute his appeal to 
effect thereunder, it was held that 
the act of the appellant might he 
compared to ratification by a princi- 
pal of the acts of his agent, and 
therefore it was error to dismiss the 
appeal). 

71. McBarnett v. Breed, 6 Ala. 476; 
Ex p. Lassell, 8 Cow. (N. Y.) 119. 


72. Tedrick v. Wells, 152 Ill. 214,- 


38 NE 625; Gates v. Thede, 91 Ill. AC 
603. See also Propeller Niagara v. 
Martin, 42 Ill. 106; Armson y. For- 
syth, 40 Ill. 49, 

[a] Where the suit is by one 
party for the use of others, and the 
order allows the appeal to the “plain- 
tiff,” the usees in the suit cannot file 
the bond and perfect the appeal. 
Pio tes v. Wells, 152 Ill. 214, 38 NE 


. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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bond of one in an official capacity, by and through 
whom a suit is brought by an organization styling 
itself a corporation, is a bond furnished by ap- 
pellant, and fulfills the requirements of the law.’* 
Personal representatives. A party appealing 
both individually and in his representative capacity 
as executor or administrator must give bond in both 
capacities."* If a personal representative appeals 
as such, a bond given by him as an individual is 
insufficient;7® and when the judgment is against 
a defendant both personally and in his representa- 
tive character, an appeal bond given in his repre- 
sentative capacity exclusively will not support the 
appeal.*® But it has been held that, where an ap- 
peal is granted to a defendant sued both individu- 
ally and as executor, the order includes him in both 
capacities, and that, where the bond is executed 
in his name, it will at least maintain the appeal by 
him individually.” When the appeal is granted to 
a personal representative in his individual capacity, 
' the appeal bond is properly executed in such ¢a- 
pacity.7§ 
Officers. On appeal by a public officer the bond 
should be given in his official capacity if he ap- 
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peals in such capacity, and in his individual ea- 
pacity if he appeals individually.” 

Married women. On appeal by a married woman 
ine bond or undertaking is properly executed by 

er.8 

Minors. A bond executed by a minor, against 
whom a judgment has been rendered, and by a suf- 
ficient surety, is sufficient, although the minor’s 
guardian ad litem did not join therein.®! 

[§ 1175] (b) Several Appellants. Where two 
or more parties appeal jointly, they may jointly ex- 
ecute an appeal bond or undertaking.®?. And it has 
been held that, when a joint appeal is taken, an ap- 
peal bond or undertaking executed by less than all,. 
and not purporting to be on behalf of all, is insuffi- 
cient.6* In some jurisdictions a bond or undertak- 
ing on appeal, or for costs on appeal, need not be 
signed by all of several appellants, even though all 
must join in the appeal, but it is sufficient if it. 
appears to have been executed on behalf of all.84 In 
other jurisdictions all appellants having an appeal- 
able interest are required to join in executing the 
bond or undertaking;*®> and, where an appeal is. 
prayed by several, and is granted upon condition 


[b] Execution by landlord of ap- 
pellant.—It will not suffice that the 
bond be execuied by the landlord of 
plaintiff, although the suit was in 
reference to the possession of prem- 
ises which the appellant claimed the 
right to hold as tenant of the party 
executing the bond. Armson v. For- 
syth, 40 Ill. 49. 

73. St. Patrick’s Church vy. Con- 
sumers’ Ice Co., 44 La. Ann. 1021, 11 
S 682. 

74. Love v. Francis, 63 Mich. 181, 
29 NW 843, 6 AmSR 290; Warner v. 
Whittaker, 5 Mich. 241. 

75. Thibodeaux v. Thibodeaux, 45 
Ta. rAnn=,1126,. 2:3 (Si) 805; Lovey. 
Francis, 63 Mich. 181, 29 NW 8438, 6 
AmSR 290. ; 

Sufficiency of signature see infra § 
1236. 

76. Crawford vy. Alexander, 14 La. 
Ann. 708. 

77. Ansley v. Stuart, 123 La. 330, 
48 S 953 


7g. Griswold v. Smith, 221 Ill. 341, 
77 NE 551 (holding that, where an 
order of the probate court recited 
that “the said Smith prayed an ap- 
peal to the circuit court,” which was 
granted on his presenting his appeal 
bond, the bond was properly executed 
by him in his individual capacity, and 
not as executor). 

79. Boulder County v. King, 9 Colo. 
542, 13 P 539; Morris v. Morgan, 
(Tex. Civ. A.) 46 SW 667, d 

[a] Personal judgment against 
sheriff.— Where a judgment is against 
“Ww. T. Morris, sheriff,” but his lia- 
bility, if any, is that of a trespasser, 
so that the judgment is really 
against him personally, a writ of 
error will not be dismissed because 
the bond on error was made by ‘him 
as an individual. Morris v. Morgan, 
(Tex. Civ. A.) 46 SW 667. 

[b] On appeal taken by a board 
of county commissioners, the appeal 
bond must be executed in the name 
of the board, and not by the members 
individually. Boulder County v. King, 
9 Colo, 542, 13 P 539. 

80. Childress v. Taylor, 33 Ala. 
185; De Gruy v. Aiken, 43 La. Ann. 
798, 9 S 747; Day v. Gordon, 9 La. 
Ann. 183; Wood v. Wall, 5 La. Ann. 
179; Curtice v. Bothamly, 8 Allen 
(Mass.) 336. See also Woolsey v. 
Brown, 74 N. Y. 82. 

[a] In Alabama, under statutes 
authorizing suits by and against a 
married woman in her own name, and 
requiring an appellant to give an ap- 
peal bond, if a married woman ap- 
peals from a judgment, in an action 


anv 


it has been held that she may exe- 
cute an appeal bond in her own name, 
without joining her husband. Chil- 
dress v. Taylor, 33 Ala. 185. 

{[b] In Louisiana (1) the same is 
true, except that it seems that the 
husband must authorize the wife to 
sign the appeal bond (De Gruy v. 
Aiken, 43 La. Ann. 798, 9 S 747; Bar- 
nabé v. Snaer, 16 La. Ann. 84; No- 
lasco:.v; JLurty,.-13 a. Ann. 10,0); 
(2) and such authority will be in- 
ferred, where the action is against 
both husband and wife and they ap- 
‘pear and defend it. Hill v. Tippett, 
10 La. Ann. 554. See also Barnabé 
v. Snaer, supra. (3) An appeal will 
be dismissed, however, where the real 
appellant is a married woman, and 
the bond is signed only by her hus- 
band, who is not interested in the 
suit. Day v. Gordon, 9 La. Ann. 183; 
Allen v. Landreth, 7 La. Ann. 650; 
Wood v. Wall, 5 La. Ann. 179. (4) 
Where the husband, besides appear- 
ing with his wife in the case, spe- 
cially authorized her “to act and per- 
form all acts necessary for protecting 
her interest in the prosecution of the 
same to its final termination,’ her 
signature to the appeal bond is suffi- 
cient. Nolasco v. Lurty, supra. (5) 
The joinder of the husbands of de- 
fendant married women merely ef- 
fects the required marital authoriza- 
tion, and is otherwise harmlessly su- 
perfluous. De Gruy v. Aiken, supra. 

[c] Recognizance.—If a married 
woman appeals from a judgment of a 
police court against her, in a personal 
action, and enters into a recognizance 
to prosecute her appeal, the recog- 
nizance is valid, although it shows 
upon its face that she is a marriéd 
woman, and does not show facts suf- 
ficient to establish her liability in the 
action. Curtice v. Bothamly, 8 Allen 
(Mass.) 336. 

81. Andruss v. Stewart, 10 N. J. 
L. 160; Dahl v. Tibbals, 5 Wash. 261, 
31 P 868. 

82. Downing v. Rademacher, 136 
Cal. 673, 69 P 415 (holding that, un- 
der Code Civ. Proc. § 941, providing 
that, on an appeal, a bond must be 
executed ‘to the effect ‘that the ap- 
pellant will pay,’” etce., and § 17, pro- 
viding that ‘the single number in- 
cludes the plural,” it is not necessary 
for several appellants in a joint ap- 
peal to give separate bonds, but all 
may unite in one); Schlieder v. Mar- 
tinez, 38 La. Ann. 847; Pasley v. Mc- 
Connell, 38 La. Ann. 470. 

[a] Where cases have been con- 
solidated, parties dissatisfied with the 


at law against herself and husband, judgment rendered may join in one 


appeal bond. 
38 La. Ann. ; 
[b] Judgment on cross complaint. 


Schlieder v. Martinez, 


—Where two defendants obtain a. 


judgment on cross complaint against 
plaintiff and one of their codefend- 
ants, the defendants in the cross: 
complaint may unite in an appeal 
from the judgment, just as if it had 
been rendered in an original action 
against them, and in such case they 
may give a joint bond or undertak- 
ing. Downing v. Rademacher, 136 
Cal. 6735.\69\ P4175. 

83. Hopkins v. Satsop R. Co., 18 
Wash. 679, 52 P 349 [exp] Spokane, 
etc., Lumber Co. v. Loy, 21 Wash. 
501, 58 P 672, 60 P 1119]. _See also 
gre v. Fisher, 4 Wash. 382, 30 P 


84. U. S.—Scrugges v. Memphis, 
ete., Ri-Co;, 131 U.S. appendix ‘ceiv; 
26 L. ed. 741; Brockett v. Brockett, 
2 How. 238, L. ed. 251; King v. 
Thompson, 110 Fed. 319, 49 CCA’ 59. 

Ala.—Deslonde vy. Carter, 28 Ala. 
541; Crump v. Wallace, 27 Ala. 277. 

D. C.—White v. Connecticut Gen- 
eral L. Ins. Co., 34 App. 460 (bond for 
costs only). 

Ind.—Hinkle v. Holmes, 
405; Railsback v. Greve, 58 Ind. 72. 

La.—Bendich v. Scobel, 107 La. 242, 
31 S 703; Lafrance v. Martin, 17 La. 


Ann, 77. 
Mich.—Warner vy. Whittaker, 5 
58 Miss. 


Mich. 241. 

Miss.—Hudson v. Gray, 

589; Holiman vy. Dibrell, 51 Miss. 96; 
Thompson v. Toomer, 50 Miss. 394. 

Or.—Elliott v. Bozorth, 52 Or. 391, 
Oat aOoee ‘ 

Wash.—Spokane, etc., Lumber Co. 
v. Loy, 21 Wash. 501, 58 .P 672, 60 P 
1119 [expl and dist Hopkins v. Sat- 
soppy, Coy el Se Wash.)679,. 2m 140 


And see Dahl y. Tibbals, 5 Wash. 261, _ 


31 P 868. 

85. Harvard First Cong. Church v. 
Page, 255 Ill. 267, 99 NE 453; Lingle 
v. Chicago, 210 Ill. 600, 71 NE 590; 
Ellison v. Hammond, 189 Ill. 470, 59% 
NE 966; Town v. Howieson, 175 Ill. 
85, 51 NE 712; Ryder v. Stevenson, 4 
Ill. 539; Singmaster v. American Per- 
cheron Horse Breeders’, etce., Assoc.,. 
116 Ill. A. 245; Blood v. Harvey, 81 
Tt A. W8%c. .Peoria, County, Hair 
Assoc. v. Union Brewing Co., 36 Ill. 
A. 563. \ 

[a] Judgment in solido. — (1) 
Where a judgment has been rendered 
against two defendants in solido, and 
only one defendant is mentioned in 
the bond, the appeal will be dis~ 
missed. Cotton v. Stirling, 19 La. 
Ann. 137. (2) But on appeal from 
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of their entering into a bond, the condition and or- 
der must be comphed with, and all the appellants 
must execute the bond or the appeal will be dis- 
missed,®° unless the defect may be and is waived.** 
And, where an appeal is allowed to numerous par- 
ties severally on their giving bond in a certain sum, 
a bond is insufficient when given by only one ap- 
pellant as principal, although it purports to be in 
behalf of all appellants, and the condition is for 
the prosecution of the appeal by each.®> But in 
some cases it has been held that an appeal bond or 
undertaking not executed by all of the appellants 
will support the appeal of the appellant or appel- 
lants who executed it.8° 

An intervener is a separate individual party to a 
suit and must himself give bond.°° 

Intervening or substituted parties appellant can- 
not prosecute the appeal under the appeal bond 
given by the original appellant, conditioned only to 
pay costs and damages awarded against him.*? 

“Subsequent appellants. Persons joining as ap- 
péllants after the original notice of appeal must file 
an appeal bond in addition to that filed by the par- 
ties first appealing.®” 
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one of two or more parties, it is not necessary that 
the other party or parties shall join in the bond or 
undertaking.®* 

[§ 1177] (da) Unnecessary Parties, One who is 
not a necessary party to the appeal need not be 
joined in the execution of the appeal bond or under- 
taking.°* On the other hand, as a rule, the im- 
proper joinder of an unnecessary party in the exe- 
cution of the bond or undertaking is not fatal, and 
does not render the instrument less obligatory upon 
the proper parties.°> It has been held, however, 
that, where notice of appeal is given by only one of 
two defendants, an appeal bond on behalf of both 
defendants is insufficient to support the appeal of 
either defendant, as the sureties do not undertake 
to be responsible for either separately.?® 

[§ 1178] (2) Obligees—(a) In General. In some 
jurisdictions, as we shall see in a subsequent sec- 
tion, it is not necessary that the obligee shall ex- 
pressly be named in the bond or undertaking,®” but 
elsewhere, unless otherwise provided by statute, the 
general rule is that the bond or undertaking on 
appeal or writ of error shall run in favor of the ap- 
pellee or appellees, or of the party or parties whose 


[§. 1176] 


such ‘a judgment, if all defendants 
join'as principals in the appeal bond 
and bind themselves to satisfy what- 
ever’ judgment shall be rendered 
against them, it is not necessary that 
the bond shall expressly stipulate a 
solidary liability. De Gruy vy. Aiken, 
43 La. Ann. 798, 9 S 747. 

[b] Execution by attorney for all 
appellants.—But, where a notice of 
appeal is given by all the defendants 
by their attorney, and a bond is exe- 
euted by him on behalf of all, the 
appeal cannot be dismissed because 
eertain of the defendants have failed 
to execute the bond. Ramsay v. To- 
coma Land Co., 31 Wash. 351, 71 P 
1024. 

As to execution by attorney see 
intra S123. 

86. Tanquary v. Howard, 35 Colo. 
125, 83 P 647; Andre v. Jones, 1 Colo. 
489 (holding ‘that a bond executed by 
one appellant, and reciting an appeal 
by him alone, where several defend- 
ants pray an appeal jointly, is ir- 
regular and the appeal will be dis- 
missed); Meserve v. Clark, 115 Ill. 
580, 4 NE 770; Hileman v. Beale, 115 
(bee RSS NE 108; Niagara v. Mar- 
tin, 42 Tl. 106; Johnson v. Barber, 9 
1) Dia Watson Ve Cbhirallssenl: 69; 
Ryder v. Stevenson, 4 Ti. 539; Car- 
son v. Merle, 4 Ill. 168; Louisa ‘Coun- 
ty Sav. Bank v. Claney, TO eh ees. 
582; Rago v. Veneziano, 155 Ill. A. 
557; Roblin v. Illinois College, 155°). 
A. 420: Hotchkiss v. Vanderpoel Co., 
139 Til. A. 325; Merchants Under- 
writers v. Parkhurst-Davis Mercan- 
tile Co., 131 Ill. A. 617; Singmaster 
v. American Percheron Horse Breed- 
CLS. CLC ee ASSOC lO Ele Awa tor 
Western Plaster Works v. Lonergan, 
85 Ill. A. 530; Blood v. Harvey, 81 
Till. A. 187; Robeson v. Lagow, 73 IIl. 
A. 665; Dingler v. Strawn, 36 Ill. A. 
563. 

[a] Statute construed.—Mills An- 
not. Code Civ. Proc. § 400, providing 
that, in all cases where a judgment 
or decree is rendered against two or 
more persons either one may, in the 
name of all, appeal or bring writ of 
error, being in substance the same as 
Sess. L. (1879) p 227 § 30, does not 
affect the rule that a joint appeal 
must be prosecuted by all, and, where 
one only of the joint appellants signs 
the appeal bond and signs for him- 
self alone, prosecuting the appeal in 
his own behalf, it will be dismissed. 
Tanquary v. Howard, 35 Colo. 125, 83 
P 647. 


(c) Appeal by One of Several Patties 
Where a separate appeal is allowed to, or taken by, 


[b] Where an appeal is prayed by 
defendant and an interpleader and is 
allowed on condition of filing a bond, 
it cannot be perfected by a bond in 
which both defendant and interplead- 
er do not join. Hotchkiss v. Vander- 
poel Co:;, 139 TH. A. 325. 

{[c] A bond executed by an unincor- 
porated voluntary association does 
not comply with an order granting 
an appeal to individual defendants, 
and an appeal so sought to be per- 
fected will be dismissed. Merchants 
Underwriters _v. Parkhurst - Davis 
Mercantile Co., 131 Ill. A. 617. 

[d] Subsequent order as to bond. 
—Where a joint appeal has been al- 
lowed, a subsequent order, providing 
that a bond signed by only one of the 
appellants with good and sufficient 
sureties shall be sufficient, which is 
defective because the bond was not 
signed by all of the joint appellants, 
will not perfect the appeal. Harvard 
First Cong. Church vy. Page, 255 Il. 
267, 99 NE 453. 

87. (Prank vy. Thomas, 935" 11) “Ae 
547. See infra § 1276. 

88. Farrell v. West Chicago Park 
Comrs., 182 Ill. 250, 55 NE 325. 

89. Campbell v. Equitable Securi- 
ties Co., 12 Colo. ‘Av 544; 56 P 88 
(holding that, where one of several 
defendants is granted a separate ap- 
peal from a judgment against all, as 
authorized by Code § 400, and he exe- 
cutes an appeal bond, as required; 
such appeal is not affected by the 
fact that other defendants who were 
also granted an appeal failed to join 
in the bond); White v. Connecticut 
Gen. L. Ins. Co., 34 App. (D. C.) 458; 
Weeks v. Sego, 9 Ga. 199; Covell v. 
Mosley, 15 Mich. 514. 

[a] Where notige of appeal is 
jointly given by two defendants, but 
only one files an appeal bond, the 
bond and notice are sufficient to sup- 
port the appeal of the latter, but the 
appeal of the other defendant will be 
dismissed. Zane v. De Onativia, 135 
Cal. 440, 67 P 685. 

90. State v. New Orleans, 27 La. 
Ann. 469. 

91. Hight v. Batley, 32 Wash. 165, 
72 P 1034, 98 AmSR 8651. 

92. Stans v. Baitey, 9 Wash. 115, 
37 Pv3ie: 

93. Campbell v. Equitable Securi- 
ties Co., 12 Colo. A. 544, 56 P 88; Peo. 
v. Judges Yates C. Pl., 1 Wend. (N. 
Y.) 90; Scott v. Craig, 1 Wend. (N. 
Y.) 35. 
fa] Where a judgment is rendered 


interest is adverse to that of the party or parties 
appealing or bringing’ error.®® 


Where the statute 


in a justice’s court against two or 
more defendants not having adverse 
interests, one of them may appeal 
without making his codefendant a 
party to the appeal bond. Slayton 
v.. Horsey, 97 Tex. 341, 78 (SW? 919: 
Slayton v. Horsey, (Tex. Civ. A.) 79 
SW 1086; Ayers v. Smith, (Tex. Civ. 
A.) 28 SW 835. 

94. Noble v. Whitten, 34 Wash. 
507, 76 P 95 (holding that, where a 
person named in the notice of appeal 
in probate proceedings did not file 
objections to the administrator’s ac- 
count, but others who joined in the 
appeal notice and bond did file ob- 
jections, as the successors in interest 
of such person, he was not a neces- 
sary party to the appeal, and the in- 
clusion of his name in the notice 
did not require a joinder by him in 
the execution of the appeal bond). 

95. Willenborg v. Murphy, 40 Ill. 
46 (holding that, where an appeal 
was prayed by two defendants from 
a decree against only one of them, an 
appeal bond executed by the party 
against whom the decree was ren- 
dered was not invalid because it was 
also executed by him in the name of 
the other party without the lattér’s 
authority); Parshall v. Clark, (Tex. 
Civ. A.) 77 SW 4387 (holding that an 
appeal bond executed by a party to 
an action is valid as to him, and 
binds him to pay any judgment 
against him, although executed with 
one not a party as joint principal). 

{a] Joinder of husbands.—In De 
Gruy v. Aiken, 43 La. Ann. 798, 9 S 
747, it was held that the fact that 
the ‘husbands of some of the married 
defendants had joined as principals 
in the bond was immaterial, as their 
joinder was manifestly for the pur- 
pose of authorizing their wives to 


96. Zane v. De Onativia, 135 Cal. 
440, 67 P 685. 
97. See infra § 1217. 
98. U. S.—Davenport v. Fletcher, 
16 How. 142, 14 L. ed. 879. 
Ala. —Cooper v. Maclin, 25 Ala. 298. 
D. C.—U. S. v. Draper, LOD iC reins 
Ga.—Sims v. Walton, 111 Ga. 866, 
36 SE 966; Hogg v.. Mobley, 8 Ga. 256. 
Hawaii.—Joliva v. Kaulukou, 7 Ha- 
wali 7381. 
Mi Tor arenes v. Weiser, 54 Ill. 
Ind.—First Presb. Church y. Lafay- 
ette, 42 Ind. 115. 
Kan.—Goffinet v. Soper, 77 Kan. 
eran Verna The 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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expressly designates the obligee, it must be followed 
in the drafting of the bond, or the appeal will be 
dismissed,®? unless the defect may be cured by 
amendment or a new bond, or may be and is 
or unless the statute and practice in the 
particular jurisdiction are such as to render the de- 
By some statutes it is required 
or 


waived,” 


feet immaterial.® 
to be made to the ‘‘appellee’’ 


La.—Knox y. Duplantier, 20 La. 
Ann. 328; Twichell v. Avegno, 19 La. 
Ann. 294. 

Mich.—King vy. Ingham Cir. Judge, 
69 Mich. 84, 37 NW 50; Daniels v. 
Stevens, 60 Mich. 219, 27 NW 1. 
Price v. Halsed, 3 Mo. 461. 

N. Y.—Ex p. Hawks, 7 Cow. 492; 
Kellinger v. Roe, 7 Paige 362; Black’s 
Hist. Luck. Surr. .33 9: Patullo’s Goods, 
Tuck. Surr. 106. 

N. C.—Clerk’s Office v. Huffsteller, 
67 N. C. 449. 

Pa.—Boal’s App., 2 Rawle 37. 

S. D.—Bem v. Shoemaker, 7 S. D. 
510, 64 NW 544. 

Tex.—Greenwade v. Smith, 57 Tex. 
195; Smith v. Parks, 55 Tex. 82; Kos- 
minsky v. Hamburger, 20 Tex. Civ. 
A. 291, 48 SW 1107; Hamblen v. Tuck, 
(Civ. A.) 45 SW 175. 

Wash.—Bruhn vy. Steffins, 66 Wash. 
144° 119 (PP) 29" Seattle” Trust Co. vy. 
Pitner, 17 Wash. 365, 49 P 505. 

Wis.—-Fehland’s Est., 49 Wis. 349, 
5 NW 8138; Mullins’ App., 40 Wis. 154; 
Northwestern Mut. L. Ins. Co..v. Park 
Hotel Co., .37 Wis. 125; Nelson v. 
Clongland, 15 Wis. 392. 

See Scannell v. James, 16 Can. S. 
_C. 593 (appeal quashed where parties 
really interested not entitled to bene- 
fit of bond). 

In garnishment see infra § 1179 
note 7 [k]. 

[a] Strangers.—If the bond on ap- 
peal runs in favor of one not a party 
to the judgment, such bond is insuffi- 


cient. Davenport v. Fletcher, 16 
How. (U..S.)) 142) U4 EL. ed: 879: Govitt 
v. Wellington, etc., R. Co., 26 Kan. 


297; Howard v. Malsch, 52 Tex. 60; 


St. Louis Southwestern R. Co. v. 
Neal, (Tex. Civ. A.) 65 SW 49. 
[b] Partnership.—(1) Where suit 


is brought by the surviving partners 
of a firm and the legal representa- 
tives of the deceased partner, and an 
appeal is taken by defendant, a bond 


given to the partnership is void. 
Lynch v. Brewer, 16 La, 247. (2) 
Likewice the defect is fatal where 


the appellee is a partnership and in- 
dividuals are named as obligees with- 
out any showing that the firm is 
composed of the individuals named. 
Newbauer v. Joseph, 1 Tex. A. Civ. 
Cas. § 86. 

fe] Real and nominal parties.— 
(1) It has been held that the appeal 
bond should be executed in favor of 
the real party in interest, and not 
the nominal party to the suit. Cooper 
v. Maclin, 25 Ala. 298; Hill v. Bow- 
den; 2° La. Ann. “452. (2) Contra 
where there has been no express ap- 
pearance of the user in the cause. 
Tennessee Bank v. McKee, 2 La. Ann. 
461. (3) To infant appellee, and not 
to next friend. Cooper v. Maclin, 25 
Ala. 298. 

99. La—Johnson v. Clark, 29 La. 
Ann. 54; Marks v. Herman, 21 La. 
Ann. 756; Scriviner v. Maxey, 6 Mart. 
N.S. 317 

Miss.—Evans vy. Sharkey County, 
89 Miss. 302, 42 S 173. 

Mo.—Price v. Halsed, 3 Mo. 461. 

N. Y.—Patullo’s Goods, Tuck. Surr. 
106. 

Tex.—Nones v. McGregor, (Civ. A.) 
35 SW 1088. 

Wash.—Bruhn v. Steffins, 66 Wash. 
144, 119 P 29. 

[a] A bond to the appellees “or 
their certain attorneys” was held 
fatally defective under a statute re- 
quiring it to be made payable to the 
appellee. Nones v. McGregor, (Tex. 
Civ. A.) 35 SW 1083. 

1. See infra § 1258 et seq. 
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‘appellees,’ ’4 


2. See infra § 1275 et seq. 

3. Gannon vy. Phelan, 64 Nebr. 220, 
89 NW 1028. See also infra § 1182. 

4 Putnam v. Putnam, 3 Ariz. 182, 
24 P 320; Scriviner v. Maxey, 6 Mart. 
INSSS Guat): 31s Price tvsrralsed,us 
Mo. 461; Slayton v. Horsey, 97 Tex. 
341, 78 SW 919; Young v. Russell, 60 
Tex 684. 

[a] Appellees.—-(1) Under a stat- 
ute providing that the appeal bond 
shall be payable to the appellee, the 
appellee must be regarded as the 
party in the judgment in whose favor 
the same has been wholly or par- 
tially rendered, and who does not ap- 
peal from it (Young v. Russell, 60 
Tex: 9634) 7) (2) sthat is, stosay. ) the 
party who has an interest adverse to 
the setting aside of the judgment 
(Slayton v. Horsey, 97 Tex. 341, 78 
SW 919; Hall Music Co. v. Hall, 55 
Tex. Civ. A. 610, 120 SW 904). 

[b] Codefendants.— Where one de- 
fendant appeals, his codefendants are 
not appellees, unless the judgment is 
such that they have an interest ad- 
verse to its being set aside, and they 
need not be named as obligees in the 
bond. Slayton v. Harsey, 97 Tex. 341, 
78 SW 919. Seé also Jesse French 
Piano, etc., Co. v. Mears, 37 Tex. Civ. 
A. 179, 88 SW 401 [cit Slayton v. 
Horsey, supra]. And see infra § 1183. 
Paik Ala.—Brown v. Leyins, 6 Port. 

Mich.-——Daniels v. Stevens, 60 Mich. 
209,820 INI. 1: 

Tex.—State v. Dayton Lumber Co., 
(Civ. A.) 164 SW 48; Walter Box Co. 
v. Blackburn, .(Civ. A.) 157 SW 220. 

Wash.—David v. Guich, 30 Wash. 
266, 70° PP 497;"Seattle Trust ‘Co. v, 
Pitner, 17 Wash. 365, 49 P 505. 


Wis.—Thompson vy. Thompson, 24 
Wis. 515. 
[a] Adverse party.—(1) It has 


been held that the adverse party, for 
the purpose of giving bond on ap- 
peal, is the party whose interest in 
relation to the subject of the appeal 
is in conflict with the reversal or 
modification of the order or decree 
appealed from (Senter vy. De Bernal, 
38 Cal. 637; Thompson v. Ellsworth, 
Le Barbus@ hewn Yi O24) aS Uni aEsye 
Steffins, 66 Wash. 144, 119 P 29), (2) 
irrespective of the questinn whether 
he appears upon the face of the rec- 
ord in the attitude of plaintiff, de- 
fendant, or intervener (Senter v. De 
Bernal, supra). (3) In determinins 
who is the adverse party regard must 
always be had to the nature of the 
order or decree appealed from and 
the special circumstances of the cave. 
Spiegelbure’s App., 49 Wis. 349, 350, 
5 NW 813. See Walter Box Co. v. 
Blackburn, (Tex. Civ. A) 157 SW 
220 (where a party joined as a de- 
fendant at the instance of the orig- 
inal defendant was held an adverse 
party, where judgment went for 
plaintiff against the original defend- 
ant and in favor of the original de- 
eee against the added defend- 
ant). 
[b] Suit to quiet title —Where the 
court, in a suit by individuals and 
a corporation to quiet title, quieted 
title in the corporation against de- 
fendant without determining that the 
individuals had any rights in the 
land, a bond on defendant’s appeal, 
making the individuals obligees, was 
held to be so defective as to amount 
to no bond. Bruhn vy. Steffins, 66 
Wash. 144, 119 P 29. 

{c] Probate of will or denial of 
probate.——(1) A special administrator 
appointed before the probate of a 


of adverse party. 
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by others to the ‘‘adverse’’ party or parties,> and 
by others to the court or judge or to a designated 
officer of the court. _ 

(b) Several Parties Interested. When 
there are several parties interested in having the 
judgment remain undisturbed, all of such parties 
must be made obligees in the absence of a statute 
to the contrary,’ unless, as is the case in some ju- 


will is the “adverse party’? to whom 
the bond on appeal from an order 
admitting the will to probate should 
run, particularly where he is also the 
proponent of the will and the execu- 
tor named in it. - Mullin’s App., 40 
Wis. 154. (2) The heir at law of the 
decedent is the party adversely inter- 
ested on appeal from an order deny- 
ing the probate of a will. Nelson v. 
Clongland, 15 Wis. 392. 

[d] Administrator and creditors. 
—(1) Where an appeal is taken by 
a creditor of an estate, whose claim 
has been rejected by the commission- 
ers on claims, the bond should run 
to the administrator of the estate, 
as he is the “adverse party” within 
the meaning of the statute. King w 
Ingham Cir. Judge, 69 Mich. 84, 3% 
NW 50; Daniels v. Stevens, 60 Mich. 
219, 27 NW 1. (2) On appeal from 
an order requiring an administratrix 
to proceed forthwith to a final set- 
tlement of the estate, and to pay the 
debts proved and allowed against it, 
a bond executed in terms ‘to the 
creditors of the estate of Martin 


Perkins, deceased,’ was held to be 
sufficient. Perkins v. Shadbolt, 44 
Wis. 574. (3) In Spiegelburg’s Apn., 


49 Wis. 349, 5 NW 813, it was held 
that the contesting creditors were 
properly named as obligees, as the 
administrator himself was the claim- 
ant, and the heirs of the estate had 
no ‘interest in the controversy. 

[e] Assignor of judgment. pay 
though the judgment has been .as- 
signed before the taking of the ap- 
peal, the bond is properly executed 
to the assignor as the adverse, party 
in the suit within the meaning of 
the statute. May v. Kellar, 1 Mo. A. 


381; Wells v. Holliday, (Tex. Civ, A.} 
23 SW 91. : 
(f] Judgment need not be in favor 


—‘‘In order. to con- 
fer jurisdiction on the appellate court 
as to a party to the judgment who is 
interested in its results, it seems that 
the appeal bond must ‘be made pays 
able to such party, even though the 
judgment were not in favor of such 
party, provided the interest of the 
appellant in the suit was adverse to 
such party.” Young v. Russell, 60 
Tex. 684, 686. ; 

[g]1 Need not bo expressly to “ad- 
verse party.”—In Job v. Harlan, 13 
Oh. St. 485, 490, the court. said: 
“There is nothing in the objection 


that the undertaking is. not, in ex- 
press words, made to the ‘adverse 
party.’ It is entitled in the action, 


and taken and approved by the jus- 
tice trying it. The docket shows that 
Weakly was surety for the appeal of 
this cause, and that the ‘appellant’ 
specified in the undertaking is the 
plaintiff, Harlan, and the appellee, 
or ‘adverse party,’ is, of necessity, 
the defendant, Job. In this view, the 
undertaking is a substantial compli- 
ance with the statute.” 

6 See infra § 1182. 

7. U. S.—Blaffer v. New Orleans 
Water Supply Co.,'160 Fed. 389, 87 
CGA 3415 Marmers’ L. & “TD. ‘Cos we 
Chicago, ete., R. Co., 73 Fed. 314, 19 
CCA 477; Mason v. Ervine, 27 Fed. 
240; The ‘City of Lincoln, 19 Fed. 460. 

Ala.—Brown v. Levins, 6 Port. 414. 

D. C.—Taylor  v. Leesnitzer, 31 
App. 92. 

La.—Dewey v. Bird, 21 La. Ann. 
209; Weigel’s Succ., 21 La. Ann. 149; 
Rice v. Levy, 20 La. Ann. 348; Knox 
v. Duplantier, 20 La, Ann. 328: Ken- 
nedy’s Suce., 20 La. Ann. 292 (credi- 
tors of estate); Hutchinson y. John- 
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risdictions, it is not necessary to name the obligees 
and none are expressly named.® And it matters not 
whether a party is plaintiff, defendant, or inter- 
vener in the trial court; if he is interested adversely 
to the party appealing, he must be made an obligee 


in the bond.® 


Joint or separate bonds. Where two or more 
persons have a common interest in resisting the re- 
versal of the decree, or the modification which is 
sought by the appellant, a joint bond to all of those 
respondents is a sufficient compliance with the stat- 


son, 19 La. Ann. 141 (warrantor); 
Cotton v. Stirling, 19 La. Ann. 137; 
Zeigler v. Hunter, 16 La. Ann. 165; 
Maples v. Peed, 15 La. Ann, 496; 
Green v. Bowen, 15 La. Ann. 173; 
Cummings v. Erwin, 14 La. Ann. 315; 
Dugas v. Truxillo, 14 La. Ann. 201; 
Dow v. Hardy, 13 La. Ann. 441; Long 
v. Barnes, 13 La. Ann. 392; McCrin- 
dell’s Suce., 13 La. Ann. 231; Beer v. 
Their Creditors, 12 La. Ann. 1774; 
Simmons v. His Creditors, 12 La. 
Ann. 755; Nouvet v. Armant, 12 La. 
Ann. 71; Hamilton vy. Phillips, 11 La. 
Ann. 675; Hewson v. Creswell, 10 
La. Ann. 232; Hickman v. Bailey, 9 
La. Ann. 485; Armstrong v. His Cred- 
itors, 8 La. Ann. 367; Williams v. 
Courtney, 8 La. Ann. 63; Jenkins v. 
Bonds, 3 La. Ann. 339; Swearingen 
v. McDaniel, 12 Rob. 203; Anderson 
veiCade, £0:7la.8269:.;;Butsnow, iby. 
statute, it may be made payable to 
“reppin of the court. See infra § 
1182. 

Tex.—Hugo v. Seffel, 92 Tex. 414, 
49 SW 369; Meade v. Bartlett, 77 Tex. 
366, 14 SW 388; Harvey v. Cummings, 
62 Tex. 186; Young v. Russell, 60 
Tex. 684; Greenwade v. Smith, 57 
Tex. 195; Thompson vy. Pine, 55 Tex. 
427; Chandler v. Sappington, 36 Tex. 
272; State v. Dayton Lumber Co., 
(Civ. A.) 164 SW 48; Harlin v. Sny- 
der First State Bank, etc., Co., (Civ. 
A.) 149 SW 844; Ripley v. Ocean 
Acc., ete., Corp., (Civ. A.) 146 SW 
974; Keel v. Gribble-Carter Grain 
Coen. (Civ. AAD 34 "SiWwe 801s Rayior 
v. Davidson, (Civ. A.) 120 SW 1018; 
‘Appel v. Childress, 53 Tex. Civ. A. 
607, 116 SW 129; Girvin v. Wood, 32 
Tex. Civ. A. 536, 75 SW 49; St. Louis 
Southwestern R. Co. v. Neal, (Civ. 
A.) 65 SW. 49; Snow v. Hastham, 
(Civ. A.) 46 SW 866; Wadsworth v. 
Cardwell, 14 Tex. Civ. A. 359, 37 SW 
367; Welge v. Jackson, (Civ. A.) 32 
SW 871; Packenius v. Petri, (Civ. A.) 
29 SW 1095; Bauer v. Adkins, (Civ. 
A.) 28 SW 1009; Grant v. Collins, 5 
Tex. Civ. A. 45, 23 SW 994; Decatur 
First Nat. Bank v. Preston Nat. Bank, 
3 Tex. Civ. A. 545, 22 SW 1048, 24 SW 
668; Wright v. Red River County 
Bank, 2 Tex. Civ. A. 97, 20 SW 879. 

See Seattle Trust Co. v. Pitner, 17 
Wash. 365, 49 P 505. 

[a] Safe course.—In Meade _ v. 
Bartlett, 77 Tex. 366, 367, 14 SW 
388, the court, per Stayton, C. J., 
said: “Parties desiring to appeal 
will pursue a safe course if they give 
bond payable to all parties to the 
action who do not appeal.” 

[b] But parties having no sub- 
stantial interest in maintaining the 
judgment need not be made payees. 
Rachel v. Rachel, 11 La. Ann. 687; 
Wandelohr v. Rainey, 100 Tex. 471, 
100 SW 1155; Carter v. Forbes Lith. 
Mfg. Co., 22 Tex. Civ. A. 373, 54 SW 
926; Harablen v. Tuck, (Tex. Civ. A.) 
45 SW 175. 

[ec] Real party in interest should 
be included.—Brigham v. Taylor, 2 
La. Ann. 906. 

[d] Codefendants.—(1) When the 
codefendants of the appellant are in- 
terested in having the judgment 
stand, they are adversely interested, 
and should be made obligees in the 
bond, together with plaintiff. Meade 
v. Bartlett, 77 Tex. 366, 14 SW_ 388; 
Ripley v. Ocean Acc., ete., Corp., 
(Tex. Civ. A.) 146 SW 974; Hall Music 
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Co. -v., Hall, 55, Tex. Civ, Al 610,37 20 
SW 904; Kosminsky v. Hamburger, 
20 Tex. Civ. A. 291, 48 SW 1107; Snow 
v. -Hastham, (Tex. Civ. A.) 46 SW 
866; Stafford v. Blum, 7 Tex. Civ, A. 
283,027 SW. 122, Grant wv. (Collins,5 
Tex. Civ. A. 45, 283 SW 994. (2) But 
this is not necessary where the code- 
fendant is not adversely interested. 
Slayton v. Horsey, 97 Tex. 341, 78 SW 
919; Lewellyn v. Ellis, 50 Tex. Civ. 
A., 453, 115 SW. 84; . Jesse. French 
Piano, etc., Co. v. Mears, 37 Tex. Civ. 
A. 179, 88 SW 401. (3) Where judg- 
ment is for all the defendants to a 
suit, two of whom are unnecessary 
parties to an appeal from such judg- 
ment, the omission of such two de- 
fendants as obligees in the appeal 
bond is immaterial. Wandelohr v. 
Rainey, 100 Tex. 471, 100 SW 1155. 

[e] Judgment in cross action.—An 
appeal bond executed on appeal from 
a judgment in a cross action between 
defendants, which runs to only one 
of plaintiffs in the original suit, does 
not perfect the appeal as to such 
plaintiffs. Taylor v. Davidson, (Tex. 
Civ. A.) 120 SW 1018. 

{f] In trespass to try title, where 
defendant cites warrantors to defend, 
and judgment goes against plaintiff, 
who appeals, his appeal bond must 
run to warrantors, as well as to de- 
fendants, since, by Sayles Annot. Civ: 
St. (1897) art 5252, warrantors are 
parties to the suit. Appel v. Chil- 
grees bsp Lex, oCivenAl 6074116) Sie 
129. 

{g] Sureties on bond below.— 
Where judgment has been rendered 
below against certain persons as 
sureties on defendant’s appeal bond 
from the justice’s court, and defend- 
ant sues out a writ of error to the 
court of civil appeals, but such sure- 
ties do not so appeal, the superse- 
deas bond for writ of error need not 
be made payable to them, as they 
are not parties adversely interested. 
Carter v. Forbes Lith. Mfg. Co., 22 
Tex. Civ. A. 373, 54 SW 926. 

[h] On appeal by an intervener 
the bond should run to both plaintiff 
and defendant where both are inter- 
ested. Allen v. Rodgers, 16 La. Ann. 
372; Greenwade v. Sniith, 57 Tex. 195. 

[i] Parties against whom action 
dismissed.—(1) As a rule the bond 
need not run to parties dismissed 
from the case. Atascosa County v. 
Alderman, (Tex. Civ. A.) 91 SW 846; 
Houston, etc., R. Co. v. Ivy, 36 Tex. 
Civ. A. 452, 82 SW 195; Girvin v. 
Wood, 32 Tex. Civ. A. 536, 75 SW 49. 
And see Woelflen v. Lewiston-Clark- 
ston Co., 49 Wash. 405, 95 P 493. (2) 
Unless their dismissal is one of the 
things complained of in the appeal. 
Stafford v. Blum, 7 Tex. Civ. A. 283, 
27 SW 12; Terry v. Cutler, (Tex. Civ. 
A.) 21 SW 726. (3) A bond is suffi- 
cient if it is made payable to the 
only adverse party in the case at the 
time of the trial. An alternative des- 
ignation of a party dismissed from 
the case before trial as an obligee, 
in the event that he should be deemed 
a necessary party to the bond, makes 
it none the less payable to the ap- 
pellee. Welge v. Jackson, (Tex. Civ. 
A.) 32 SW 371. To same effect Engle 
v. Rowan, (Tex. Civ. A.) 48 SW 757. 

[ji] Parties not appealing.—(1) 
Where a suit is dismissed as to one 
defendant, and judgment rendered 
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ute and the rule of the court relative to appeals. 
It is not necessary, in such a case, for the appellant 
and his sureties to execute separate appeal bonds 
to each of the respondents. 
several respondents having entirely distinct and con- 
flicting interests in relation to the object sought for 
-by the appeal, separate appeal bonds should be 
given to make the appeal valid and effectual in 
reference to such adverse parties respectively.’° 


But where there are 


Death of Original Party. A bond 


payable to the original party to the suit, who has 


against the other three defendants, 
only two of whom appeal, it is prop- 
er to make the appeal bond payable: 
not only to plaintiffs, but also to the 
two defendants who do not appeal. 
Stafford v. Blum, 7 Tex. Civ. A. 283, 
27 SW 12. (2) Joint defendants not 
appealing made parties. Noble v. 
Logan, 21 La. Ann. 515; Cotton v. 
Stirling, 19 La. Ann. 137. 

[k] Garnishment.— (1) A _ gar- 
nishee who has no interest in the 
action further than to see that what- 
ever judgment might be rendered 
therein against defendant was valid 
and such as would constitute a basis 
for a binding and legal judgment 
against the garnishee need not be 
made an obligee. Seattle Trust Co. 
v. Pitner, 17 Wash. 365, 49 P 505. 
(2) Where, however, judgment is ren- 
dered in garnishment against both 
defendant and the garnishee, with the 
provision that the satisfaction of the 
judgment against defendant shall 
also satisfy that against the gar- 
nishee, a bond on appeal by defendant 
is insufficient if payable to plaintiff 
alone. Bauer v. Adkins, (Tex. Civ. 
A.) 28 SW 1009 [dist Seattle Trust 
Co, v. Pitner, supra this note, on the 
ground that the garnishee not ap- 
pealing was interested in having the 
judgment of the lower court stand 
because a payment of the judgment 
by the appellant would inure to the 
benefit of the garnishee, as it. would 
satisfy the debt against it, and there-: 
fore the garnishee should have been 
made an obligee]. (3) But, on an 
appeal from a judgment in garnish- 
ment proceedings against the trustee 
of a deed of trust executed by the 
debtor to certain preferred creditors, 
a preferred creditor who was a non- 
resident and who had not been made 
a party need not be made an obligee; 
nor need a creditor who had not ac- 
cepted under the deed of trust, and 
who therefore has no interest in the 
fund in controversy. Hamblen v. 
Tuck, (Vex. (Civ. As) 46.'SW. 175: 

[1] Where the husband joined the 
wife in an action to recover or pro- 
tect the wife’s separate property, it 
was held that he would become liable 
for the costs in the event that they 
should fail to recover, and therefore 
he had a personal interest in pre- 
venting a reversal of the judgment 
and should have been made an ob- 
ligee in the appeal bond. Hugo vy. 
Seffel, 92 Tex. 414, 49 SW 369. 

[m] Children.—In Twichell v. 
Avegno, 19 La. Ann. 294, it appeared 
that plaintiff died while the suit was 
pending in the lower court, and the 
widow, in her own right and as tutrix 
to her minor child, and the other 
children as heirs, were made parties 
to the suit, and judgment was ren- 
dered in their favor. Defendant ap- 
pealed, and gave bond in favor of the 
widow in her own right, and as tutrix 
of her minor children, naming not 
only the minors, but those of age. 
It was held that the children of age 
were not made parties to the appeal. 

8. See infra § 1217. 

9. Kosminsky v. Hamburger, 20 
Tex, Civ. A. 291, 48 SW 110%. And 
other cases supra note 7. 

10. Thompson vy. Ellsworth, 1 
Barb, Ch. (N. Y.) 624. See also Bick- 
ham v. Hutchinson, 50 La. Ann. 765, 
23 S 902. 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number.. 
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- died and whose representatives are parties to the 


proceeding, and not payable to any of the substi- 
tuted parties, is a nullity and does not confer juris- 


diction, unless the defect may be cured by the 


filing of a new bond.!? But it has been held that 
a bond payable to several obligees, one of whom is 
dead, is valid as to the others.'® 

[§ 1181] (d) Persens in Representative Capac- 
ity. Where the appellee is a party acting in a 
representative capacity, such as that of assignee, 
guardian, executor, or administrator, and the ‘inter- 
ests of the estate he represents are involved, he 
should be made obligee in the appeal bond.1* But 
where the deceased was merely a nominal party it 
was held that the bond should run to the beneficial 
plaintiff instead of to the representatives of the de- 
ceased nominal party.*® 

[§ 1182] (e) States, United States, Municipali- 
ties. and Public Officers. As a rule, unless the 
statute so directs or authorizes, an appeal bond or 
undertaking made payable to a state or governor 
thereof, or to the United States, in an action or 
proceeding in which the state or United States has 
no interest, is insufficient, and the appeal will be 
dismissed,® unless the defect may be considered 
as a mere irregularity or cured by amendment,'” 
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or unless it may be and is waived.1® Nor, in the 
absence of statutory authority, can the bond or un- 
dertaking properly be made payable to the clerk 
of the court, or to a judge.?? But an appeal 
bond given in the alternative to the state or to a 
relator has been held good.*4 And in a proceeding 
to contest an election it has been held that an ap- 
peal bond may be made payable to the state in- 
stead of to the adverse party. 

Statutory authority. It is sometimes provided 
by statute, however, that the bond or undertaking 
shall or may be made payable to the state,?* or to 
the clerk of the court, the court, or the probate or 
some other judge, for the benefit of the parties in- 
terested." But in Louisiana the name of the clerk 
need not be mentioned in the bond. In the absence 
of any name as obligee the court will supply it by 
considering the bond as payable to the person whom 
the law designates, namely, the clerk.2° An appeal 
bond payable to the clerk and to the appellees is 
good.2® The Georgia statute,?’ providing that, in 
all cases in the court of ordinary, the party desir-. 
ing to appeal shall give ‘‘bond and security to the 
ordinary for such further costs as may accrue by 
reason of such appeal,’’ does not require the bond 
to be made payable to the ordinary, but the proper 


11. 
Johnson y. Robeson, 27 Tex. 526; Dial 
v. Rector, 12 Tex. 99. See also Lynch 
v. Brewer, 16 La. 247; Futch v. Palm- 
er, 11 Tex. Civ. A. 191, 32 SW 566. 
But see Todhunter v. Klemmer, 134 
Cal. 60, 66 P 75 (where it was held 
that as to the obligee the undertak- 
ing necessarily follows the judgment, 
and where plaintiff dies pending suit, 
both the judgment and undertaking 
run nominally to him). 

12, Bigler v. Waller, 12 Wall. (U. 
S.) 142, 20 L. ed. 260. See infra § 
1258. 

13. Futch vy. Palmer, 11 Tex. Civ. 
A, 191, 32 SW 566: 

14. National Safe, ete., Co. v. Peo., 
50 Ill. A. 336; Bronson v. Balch, 19 
La. Ann. 39; Daniels v. Stevens, 60 
Mich. 219, 27 NW 1; Mullins’ App., 

154; State v. Flint, 19 Wis. 
621 


[a] Where the judgment appealed 
from belongs to an estate, as does 
also the bond, and the surviving 
widow is the tutrix, and hence ex offi- 
cio administratrix, the bond should 
be made payable to her in her official, 
and not her individual, capacity. 
Bronson v. Balch, 19 La. Ann. 39; 
Clark v. Hébert, 14 La. Ann. 183. 

[b] Where a suit was instituted 
against a party individually and as 
tutrix of her minor children, and a 
judgment was rendered in her favor 
jn this double capacity, and on ap- 
peal the bond was only executed in 
her favor individually, it was held 
that the appeal ought to have been 
taken against her in both capacities, 
otherwise the minors are not. parties 
to the same. Bazergue v. Faucheux, 
15.La. Ann. 393. 

[c] .Where the appeal is from an 
order appointing a guardian, the 
guardian is the “adverse party,” and 
should be made the obligee in the 
bond instead of the petitioner. State 
v. Flint. 19 Wis. 621. 

[d] Where the appeal is from the 
decision of a surrogate refusing to 
appoint the applicant as guardian, it 
has been held that the infant should 
be made the obligee on the bond, and 
not the relative of the infant who ob- 
jected to the appointment. Kellinger 
v. Roe, 7 Paige (N. Y.) 362. 

[e] Where the appellee is a 
minor, he is properly named as ob- 
ligee in the bond. However, the nam- 
ing of his curator as obligee is suffi- 
cient, as the latter will be treated as 
~ a trustee for him. Zellars v. Nation- 


Smith v. Parks, 55 Tex. 82;|al Surety Co., 210 Mo. 86, 108 SW 


548. 

{f] An assignee for the benefit of 
creditors should be made _ obligee 
where the order appealed from must 
be obéyed by him, and he is the party 
contesting. National Safe, etc., Co. 
VW. Peo., 50) Til AY 336. 

15. Spencer v. Adtna Indemn. Co., 
231 Ill. 82, 83 NE 102, 12 AnnCas 323 
[aff 135 Ill. A. 54]. 
a Be D. C.—U. S. v. Draper, 19 D. 

Ill.—Schofield v. Thomas, 231 Ill. 
114, 83 NE 121; National Safe, etc., 
Colt vise eos, -o0) I, Amn336. : 

La.—Scriviner v. Maxey, 6 Mart..N. 
S. 317 (holding that where the stat- 
ute requires the bond to run to the 
appellee it was not sufficient to have 
it run to the governor of the state). 

Mo.—Price v. Halsed, 3 Mo. 461. 
abe. Y.—Patullo’s Goods, Tuck. Surr. 

N. C.—Dorsey v. Raleigh, ete, R- 
Co., 91 N. C. 201, 202 (where it was 
said: “The state does not permit it- 
self in its sovereign capacity to be- 
come a trustee for its citizens in the 
pursuit of their personal rights, ex- 
cept in cases specially provided for 
by law, and when it has delegated 
the power to agents to take securi- 
ties in its own name, as in the case 
of guardian bonds and the like’’). 

Oh.—White v. Moerlidge, 7 Oh. Cir. 
Ct. 348, 4 Oh. Cir. Dec. 629. 

Tex.—Buchanan,v. Whitesboro, 37 
Tex. Cr. 121,:38. Sw 1003. 

[a] Bond payable to state where 
city is appellee.—Where a judgment 
was recovered against a city and the 


>; appeal bond was made payable to 


the. state, the appeal was dismissed 
on the ground that the state was not 
an adverse party. Buchanan  v. 
Mia reebone, a0 Tex. Cre 121, 38S Ww 


17. Corey v. Lugar, 62 Ind.- 60; 
Gannon v. Phelan, 64 Nebr. 220, 89 
NW 1028; White v. Moerledge, 7 Oh. 
Gir. Ct... 348, 4 Oh. Cir. Dec. . 629; 
Westland Pub. Co. v. Royal, 36 Wash. 
399, 78 P 1096. See infra § 1258. 

18. National Safe, etc., Co. v. Peo., 
50 Ill. A. 336. See infra § 1276. 

19. Babcock v. Carter, 117 Ala. 
575, 23 S 487, 67 AmSR 193. 

[a] Hawaii; bond for costs.—(1) 
But in Hawaii it has been held that, 
where the statute did not designate 
to whom the bond should run, it 
should be made payable to the clerk 
of the court, as he is the person to 
whom the costs are payable. Mur- 


ray v. Colburn, 9 Hawaii. 424. See 
also Nakuaimano v. Achoi, 5 Hawaii 
591. (2) But where the bond. was 
required to be conditioned against 
the depositor of defendant’s property 
as well as for payment of costs it 
was held to be proper to have the 
bond run to the appellee instead of 
the clerk, as he was the party chief-” 
ly interested. Joliva v. Kaulukou, 7 
Hawaii 731. 

20. Nashville v. Weiser, 54 Il. 
245; Griffin v. Belleville, 50 Ill. 422. 

21. Spalding v. New York, 2 How. 
CU. S.)2 66) Tite edsa rsa 


22. Corey v. Lugar, 62 Ind. 60. 
23. Acker v. Alexandria, etc, R. 
Co., 84 Va. 648, 5 SE 688. 


24. Conn.—Bailey v. Woodworth, 
9 Conn. 388. 

Ky.—In appeals in election cases 
under statute (Acts [Ex. Sess. 1900] 
p 40 c 5 § 12) it is required that the 
appeal bond be given to the clerk of 
the court. Keller v. Ferguson, 73 SW 
785, 24 KyL 2012. 

La.—To the clerk of the court. 
Gaudet v. Dumoulin, 49 La. Ann. 984, 
22 S 622; Sauer v. Union Oil Co., 43 
La. Ann. 699, 9 S 566; Schlieder v. 
Martinez, 38 La. Ann. 847; Nugent v. 
McCaffrey, 33 La. Ann. 271; Lanata 
v. Bayhi, 31 La. Ann... 229; HEschert 
v. Harrison, 29 La. Ann. 860; Borde 
v. Erskine, 29 La. Ann. 822; Johnson 
v.. Clark,” 29° La. Ann. 54; Jaffray. v. 
Bruff, 22 La. Ann. 133; Marks v. Her- 
man, 21 La. Ann. 756; Nelson v. 
Scott, 21 La. Ann. 203. 

Miss.—In this state a bond given 
on appeal from a probate court 
which was made payable to the ap- 
pellee, instead of the judge of pro- 
bate as required by statute, was held 
to be insufficient to confer jurisdic- 
tion on the high court of errors and 
appeals. Alexander v. Smith, 12 
Miss. 258; Harper y. Archer, 12 Miss. 
99, 43 AmD 472. 

Tex.—To the chief justice of the 
county on appeals in proceedings to 
obtain the widow’s year’s allowance 
and homestead. Little v. Birdwell, 
27 Tex. 688. 

Vt.— Blake v. Kimball, 22 Vt. 632. 

[a] To clerk and successor.—An 
appeal bond made payable to the 
clerk of the court and his successor 
in office is sufficient. Gaudet v. Du- 
moulin, 49 La. Ann. 984, 22 S 622. 


25. See infra § 1217. 

26... Ogier) jw. Marchand, ~22” Ta. 
Ann. 133; Nelson v. Scott, 21 la, 
Ann. 203. 

27. Civ. Code § 4466. 
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obligee is the appellee.?§ 
Municipalities. 


or to the state for its use.?9 
[§ 1183] 


are named in it as obligees.*° 


[§ 1184] 


Where a city or other municipal 
corporation or quasi corporation is the party inter- 
ested, the bond should generally be executed to it, 


(f) Unnecessary Obligees. 
affect the validity of an appeal bond or undertaking 
that other parties besides the one in whose favor 
the judgment or decree appealed from was rendered 


(3) Sureties—(a) Necessity and Num- 
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It cannot 
new bond.*? © 


fice.°* 


[§§ 1182-1184 


bond or undertaking with a surety or sureties, or 
a specified number of sureties, and such require- 
ments must be strictly complied with or the bond 
or undertaking will be insufficient and the appeal 
will be dismissed on motion,?* unless the defect 
may be and is waived or cured by amendment or 
By the weight of authority, where 
the statute requires a bond or undertaking with 
sureties or securities, it impliedly requires more 
than one surety, and a single surety will not suf- 
But under a statute requiring a bond or 


ber. It is usual for statutes to require an appeal | undertaking with surety or security, or with suffi- 


28. Sims v. Walton, 111 Ga. 866, 
36 SE 966. See also Mattox v. Em- 
bry, 131 Ga. 283, 62 SE 202; Smith v. 
Jackson, 122 Ga. 856, 50 SH 930; Hogg 
v. Mobley, 8 Ga. 256. 

29. Nashville v. 54 Mil. 
245; Evans v. Sharkey 89 
Miss. 302, 42 S 173. 

[a] Tax and assessment cases.— 
(1) As a rule, on appeal from an as- 
sessment of a municipal corporation 
the bond should be executed to the 
municipality, or to the people of the 
state for the use of the municipality. 
Nashville v. Weiser, 54 Ill. 245; Grif- 
fin v. Belleville, 50 Ill. 422 (holding 
that where there was an appeal by 
a city in a’ tax suit it was improper 
for the bond to run “to the county 
judge, or his successor in office, for 
the use of the people of the county’’). 
(2) But see First Presb. Church v. 
Lafayette, 42 Ind. 115 (where it was 
held that, on appeal from a precept 
issued to enforce the collection of an 
assessment for the improvement of a 
street, the appeal bond should be pay- 
able to the contractor who did the 
work, and for whose benefit the pre- 
cept was issued, and not to the city). 

[b] The county must be named as 
obligee, as required by statute, in a 
bond given for the purpose of per- 
fecting an appeal from the action of 
a board of supervisors in allowing 
damages for certain property taken 
by them for road purposes, or it will 
be insufficient to support the appeal. 
Evans v. Sharkey County, 89 Miss. 
302, 42 S 173. 

[e] But in South Dakota, under 
Rev. Pol. Code § 1574, providing that 
an appeal may be taken from the ac- 
tion of the corporate authorities in 
the same manner as an appeal from 
the board of county commissioners, 
it has been held that jurisdiction of 
the appeal is not subject to question 
because the appeal bond was exe- 
euted to the county and not to the 
corporate authorities of the town. 
Starcher v. Gregory, 23 S. D. 217, 121 


Weiser, 
County, 


NW 388. 

30.) Hill v. Chicago; “etc.; R.. Cos 
120 SUn Stabs 9) SCt 269 32 1, ed. 
651: Ogier v. Marchand, 22 La. Ann. 


133; Nelson v. Scott, 21 La. Ann, 203; 
Huteh. v.. Palmer, 11 Tex. Civ, A. 191, 
32 SW 566; White Crest Canning Co. 
v,, Sims,...29. Wash: 389, 69 P (1094: 
Contra Ex p. Hawks, 7 Cow. (N. Y.) 
492. 


31. Ala.—Griswold v. Thornton, 
129 Ala. 454, 30 S 717; Davis v. Mc- 
Campbell, 37 Ala. 609; Cooper v. Mac- 
lin, 25 Ala. 298. 

Con Nat. 
Bank, 41 Conn. 187. 

D. C.—Simpson vy. Guiseppe, 35 
App. 97. 

Fla.—Finnegan v. Fernandina, 14 
Fla. 72. 

Ga.—Roberts v. Napier, 126 Ga. 
693, 55 SE 914; Chapple v. Tucker, 
110 Ga. 467, 35 SE 643; Benson v. 
Shines, 107 Ga. 406, 33 SE 439; -Gor- 
don vy. Robertson, 26 Ga. 410. 


Ill.— Swafford v. Rosebloom, 92 Ill. 
A, 106 [aff 189 Ill. 392, 59 NE 790]. 

Ind.—Harris v. Millege, 151 Ind. 
70,51 NE 102;. McVey v. Heaven- 
ridge, 30 Ind. 100. 

Jlowa.—Minton vy. Ozias, 115 Iowa 
148, 88 NW 336. 

La.—Blum v. Wyly, 110 La. 211, 


34 S 416. 


ergy re Bartlett, 82 Me. 210, 19 
70. 

Md.—Harris v. Regester, 70 Md. 
109, 16 A 386. 

Mass.—Henderson vy. Benson, 141 
Mass. 218, 5 NE 314. 

Mich.—Jopp v. Kegel, 83 Mich. 50, 
46 NW 1027; Beebe v. Young, 13 
Mich. 221. 

Miss.—Hudson vy. Gray, 58 Miss. 
591; Baskin v. May, 17 Miss. 373. 

Nebr.—State Sav., ete. Assoc. v. 
Johnson, 70 Nebr. 753, 98 NW 32; 
Casey v. Peebles, 13 Nebr. 7, 12 NW 
840. 

Nev.—Botsford v. Van Riper, 32 
Nev. 214, 106 P 440. i 

N. H.—Dane v. Dane, 67 N. H. 552, 
39 A 4338. 


N. Y.—Nichols v. MacLean, 98 N. 
Y. 458; Van Wezel v. Van Wezel, 3 


Paige 38. 
N. C.—Syme v. Badger, 91 N. C. 
272; McDowell v. Bradley, 30 N. C. 


92; Dolby v. Jones, 13 N. C. 109; Gib- 
son v. Liynch, 5 N.C, 495; Jones “v. 


Sykes, 5 N. C. 281; Flemming v. Wil- 
liams, 3 N. C. 400. 

oes -—Roberts v. Wheeler, Wright 
697 

Okl.—Brickner y. Sporleder, 3 Okl. 
561, 41 P 726. 

Tex.—Pevito v. Rodgers, 52 Tex. 

581; Labadie v., Dean, 47 Tex. 90; 
Hooper v. Brinson, 10 Tex. 296. 
, Wash.—Wenatchee Orchard, etc., 
Co. v. Thompson, 60 Wash. 643, 111 
P 874; David v. Guich, 30 Wash. 266, 
70 P 497; Smith v. Beard, 21 Wash. 
204, 57 P’ 796. 

Que.—Fiola v. Hamel, 4 Que. 52. 

See Elliott v. Bellevue Gas,  etc., 
Co. S2p Kan. 73, Or Page: 

[a] Fidelity or surety company.— 
(1) In some jurisdictions, where the 
statute requires two or more sureties 
to an appeal bond or undertaking, it 
is sometimes provided that a fidelity 
or surety company may be accepted 
in place of the two or more sureties 
ordinarily required. Cal. Code Civ. 
Proc. § 788; Cramer v. Tittle, 72 Cal. 
12, 12 P 869 (holding the statute to 
be constitutional). (2) In New York 
it was decided that L. (1881) c 486, 
permitting a fidelity company to be- 
come surety upon bonds, did not re- 
peal Code Civ. Proc. § 1334, requiring 
two sureties upon an appeal bond, 
and a bond with such’a company as 
the only surety was _ insufficient. 
Nichols v. Maclean, 98 N. Y. 458 
foverr Hurd v. Hannibal, ete., R. Co., 
33 Hun 189, 67 HowPr 516; McGeane| 
v. MacKeller, 67 HowPr 273]. (3) 
A later New York statute, passed in 
1886, provided that surety companies 
authorized by the law of the state 
could undertake for the two sureties 
when two were required, “provided 
the same is approved by a judge of 
the court in which such bond or un- 
dertaking is given; and such com- 
pany if excepted to, shall justify 
through its officers or attorney in the 
manner required by law.” lL. (1886) 
e 416. And*see Code Civ. Proc. § 
811, 812... (4), And in Travis vy. Tra- 
vis, 48 Hun 343, 344, 1 NYS 357, the 
court said: “We think it was the 
design by this act to make the 
surety company equal to two sureties 
upon an appeal to the Court of Ap- 
peals. It is true that the act only 


purports to amend section 811 [of 
the code of civil procedure] and by 


the next section, 812, to be limited to 
those cases where an approval is 
needed by the judge. There is great 
doubt on the question whether the 
amendment covers an appeal to the 
Court of Appeals, but if it does, then 
the approval must be indorsed on the 
undertaking before it is filed, and 
without this the undertaking is en- 
tirely null. The act of 1886 only 
makes the company equal to two 
sureties when it is approved by the 
judge. This approval is entirely sep- 
arate and distinct from the certifi- 
cate given to the sufficiency of sure- 
ties on exception to them.” (5) And 
in Nevada, under the act of Febr. 26, 
1887, St. (1887) p 86 ¢ 84, as amend- 
ed by St. (1903) p 63 ec 42, providing 
that any surety company shall, on 
satisfactory evidence of solvency and 
credit, be accepted as surety on the 
bond of any person, corporation, or 
officer required by law to execute the 
bond, and no additional surety may 
be exacted in the discretion of the 
official authorized to approve the 
same, it was held that an appeal 
bond executed by a surety company 
and duly approved is valid, and takes 
the place of a bond in ‘accordance 
with Comp. L. §§ 3436, 3443, requir- 
ing an undertaking on appeal to be 
furnished by two sureties. Botsford 
v. Van Riper, 32 Nev. 214, 106 P 440. 

[b] Defect not cured by statute.— 
Remington & B. Code § 777, provid- 
ing that no bond shall be ‘void for 
want of substance, but all the parties 
thereto shall be bound as contem- 
plated by law, does not apply to a 
bond which has no surety, as re- 
quired by statute, and an appeal bond 
which does not bind any one as 
surety is not rendered valid Mae aah 
Wenatchee Orchard, etc. OLR iV. 
Thompson, 60 Wash. 643, 111 P 874. 

32. Ives v. Finch, 22 Conn. 101; 
Riley v. Mitchell, 38 Minn. ye 5) NW 
472; State Sav., ete., Assoc. v. John- 
son, 70 Nebr. 753, 98 NW 32; Coch- 
ran v. Wood, 29 N. C. 215; See infra 
§ 1275 et seq. 

33. Me.—In re Bartlett, 82 Me. 
210% 9s ASLO. Halliave Monroe, 73 
Me. 123; Tuck v. Moses, 54 Me. ‘415; 
ater Ley v. Currier, 39 Me. 516. 

Md.—Harris v. Regester, 70 Ma. 
10957116 (A 386. 

Mich.—Torrent v. Muskegon Boom- 
ing Co., 21 Mich. 159; Beebe v. Young, 
184, Mich. 221. 

Minn.—Riley v. Mitchell, 38 Minn. 
9, 35 NW 472: State v. Fitch, 30 
Minn. 532, 16 NW 411; Blake v. Sher- 
man, 12 Minn. 420. 

Miss.—Hudson v. Gray, 58 Miss. 
591; Baskin v. May, 17 Miss. 373. 

N. Y.—Potter v. Baker, 4 Paige 
290; North American Coal Co. v. Dy- 


ett, 4 Paige 273; Van Wezel v. Van 
Wezel, 3 Paige 38. 
N. C.—Gibson vy. Lyne, 64 oNtue@s 


495; Jones v. Sykes, 5 N CG. 281. 
Tex.—Pevito v. Rodgers, 52° Tex: 
581; Hooper v. Brinson, 10 Tex. 296. 
Contra Dane v. Dane, Gio ING 3 Ete 
552, 39 A 433 (holding, in view of 
the history of the legislation on the 
subject: as showing the legislative 
intent, that a bond with one suffi- 
cient surety was a sufficient compli- 
ance with Pub. St. c 200 § 3, requir- 
ing one appealing from a decree of 
a judge of probate to give bond “with 
sufficient sureties,” previous statutes 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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-eient surety, it has been held that a bond or under- 
taking executed by appellant with one sufficient 
surety is sufficient.“ It has also been held that 
where a statute requires that a bond shall be given, 
‘to be approved by the court or judge, and is silent 
on the subject of sureties a bond so approved is 
sufficient, although not signed by a surety.®> <A stat- 
-ute requiring only one surety does not impliedly 
prohibit more than one.*® The approval of a judge 
cannot be substituted for the two sureties required 


by law.*? 
[§ 1185] (b) Competency*8—aa. In General. To 
render a bond or undertaking on appeal sufficient, 


there must not only be a surety, and the number 
of sureties required by the statute, but they must be 
- competent sureties.°® The surety must of course 
be competent to enter into a valid contract of 
suretyship.*° But the fact that one of the sureties 
is incompetent does not affect the validity of the 
bond or undertaking, where there are other and suf- 
ficient sureties.*+ 


APPEAL AND ERROR 


8 Orgy) T137 


Variance from order of appeal. Since the bond 
or undertaking must comply with the order granting 
the appeal, an appeal will be dismissed when tlie 
name signed as surety on the bond is altogether 
different. from the name of the person mentioned as 
surety in the order granting the appeal.*? 

[§ 1186] bb. Parties to Appeal or Proceeding in 
Error. The general rule is that an appellant is 
not a competent surety on an appeal bond, or un- 
dertaking.** And under the Louisiana practice of 
requiring appeal bonds to be made payable to the 
clerk and of constituting all parties appellees who 
are not appellants, a necessary party, either appel- 
lee or appellant, is not competent to sign an appeal 
bond as surety.44 HExecutors or administrators can- 
not be received in their private capacity as sure- 
ties on an appeal taken from a judgment against 
them in their representative capacity.4® But one 
who is only a nominal party to the appeal may act 
as a surety.4® And in some eases it is held that 
one appellant or plaintiff in error may become 


having sometimes required “sufficient 
surety,” and sometimes “sufficient 
sureties’). And see Cooper v. Mac- 
lin, 25 Ala. 298. 


84. D. C.—Simpson vy. Guiseppe, 
35 raRe: OW fe 

La.—Conery Me His Creditors, 115 
Mal 643; 1395S. 79 


Nebr.—Stump e Richardson Coun- 
ty Bank, 24 Nebr. 522, 39 NW 433. 

N. H.—Dane v. Dane, 67. NOE. 5525 
39 A 433. 


Wash.—Murray v. Moynahan, 27 
Wash. 379, 67 P 810 (holding that 
under 2 Ballinger Annot. Codes & St. 
§ 6509, providing that an appeal bond 
shall be ineffective unless accompa- 
nied by the affidavit of the “surety or 
sureties” justifying, if there is “one 
surety,’ in an amount equal to the 
penalty, or in twice the penalty if 
“more than one surety,” one surety 
on an appeal bond is sufficient). 

Man.—Atty.-Gen. v. Fonseca, 5 


Man. 300 
35. Martin v. Dennie, 16 Pick. 
(Mass.)” 202. Compare Minton yv. 


Ozias, 115 Iowa 148, 88 NW 336. 
.86. Bastable v. ‘Denegre, 22 Tua. 
124. 


Ann. 
37. Nichols v. MacLean, 98 N. Y. 
458. 
38. Supersedeas or stay bond see 
infra § : 
39). U S.——Black v. Black,’ 53 Fed. 
985. 
Thornton, 129 


Ala.—Griswold_ v. 
Ala. 454, 30 S 717. 
Conn.——Ripley v. Merchants’ 
Bank, 41 Conn. 187. 
Ga.—Benson v. Shines, 107 Ga. 406, 
33 SH 439; Willingham v. Buckeye 
Cotton Oil ’Co., 144 Gay A. 253) 79° Si 
496; Fisher v. *Pearson, IViGaSAScow ls 
57 SE 1018. 
La.—Pearce v. Haas, 122 La. 376, 


Nat. 


47 S 687; State v. Rightor, 36 La. 
Ann. 711; Wells v. Walker, 24 La. 
Ann, 131. 


Miss.—Hudson v. Gray,58 Miss. 591. 

Or.—Paxton v. Lively, 48 Or. 135, 
Spe DON. . 

Tex.—Labadie v. Dean, 47 Tex. 90. 

Wash.—White Crest Canning Cov v: 
Sims, 29 Wash. 389, 69 P 1094; Dodge 
v. Corliss, 27 Wash. Gib 168) eal: 
Smith v. Beard, 21 Wash. 204, 57 P 
796. 


Can.—Messenger v. Bridgetown, 20 
CanLTOccNotes 409 (holding that, 
where one of the sureties of plain- 
tiff’s bond filed as security for the 
costs of an appeal to the supreme 
court of Canada was the wife of 
plaintiff, the Lond was insufficient on 
that account, but that the time should 
be extended to enable plaintiff to 
file another bond. 

And see other cases in following 
sections. 

[a] A bond executed by an Indian 
as surety is valid in Quebec, if it is 
established by affidavit that he is in 


(30 J.<721 


possession, as proprietor, according 
to the customary Indian law, of cer- 
tain real estate situated and lying 
within the tract of land appropriated 
to the uses of the tribe to which he 
belongs. Nianentsiasa vy. Akwirente, 
Ce Od kha Sia Ky. 

[b] The agent of a corporation is 
not, by reason of his agency, disqual- 
ified to become its surety on an ap- 
peal bond. Willingham v. Buckeye 
ee @ilCo.,, 114 ‘Gaz Ass253, 79) SE) 

40. Black v. Black, 53 Fed. eee 
State v. Rightor, 36 Lia. Ann. 711 

41. Chapple v. Tucker, 110 Ga. 467, 
35 SE 643 (holding that the fact that 
a surety on the appeal bond was also 
surety ona replevy bond in the same 
suit is immaterial, when the name of 
another surety appears on the ap- 
peal bond); State v. Baker, 45 Nebr. 
39) LOO IN. Loge, Holic uve order. LO 
Tex. 277 (holding that the fact that 
one of the three sureties on the ap- 
peal bond was a codefendant of the 
appellants is not fatal, the statute 
requiring only two sureties); White 
Crest Canning Co. v. Sims, 29. Wash. 
389, 69 P 1094 (holding that the fact 
that the bond is signed by one of 
the obligees named therein, who is 
not a necessary obligee, does not ren- 
der the -bond void where there are 
other sufficient sureties). 

42. Shinkell v. Letcher, 40 Ill. 48. 

43.‘ Ala.—Griswold v. ‘Thornton, 
129 Ala. 454, 30 S 717; Davis v. Mc- 
Campbell, 37 Ala. 609. 


Conn.—Ripley v. Merchants’ Nat. 
Bank, 41 Conn. 187. 
i v. Bloodworth, 121 


Ga. 456, 49 SE 289; Benson v. Shines, 
107 Ga. 406, 33 SE 439; Osborne v. 
Hughes, 93 Ga. 445, 21 SE 65; Eu- 
faula Home Ins. Co. v. Plant, 36 Ga. 
623; Gordon v. Robertson, 26 Ga. 410; 
Paschal v. Moline Jewelry Co., 2 Ga. 
A. 322, 58 SE 488; Fisher vy. Pearson, 
1 Ga. A. 517, 57 SE 1018. 


Bone McVey v. Heavenridge, 30 Ind. 
100. : 


411, 82 NW 943. 

gue rer ee V.) Gray, 58. Miss: 
N. Y.—Nichols v. MacLean, 98 N. 

Y. 458; Grimwood vy. Wilson, 31 Hun 

215, 66 HowPr 283; Morss v. Has- 

brouck, 10 AbbNCas 407, 63 HowPr 
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sane C.—Syme v. Badger, 91 N. C. 
Oh.—Reformed Presb. Church y. 
Nelson, 35 Oh. St. 638. 
Tex.—Labadie v. Dean, 47 Tex. 90; 
Hollis v. Border, 10 Tex. 277. 
Wash.—David y. Guich, 30 Wash. 
266, 70-P 497; Smith v. Beard, 21 
Wash. 204, 57 P 796. 
[a] Partners.— W here 
was rendered in a county 


judgment 
court 


against the individual members of a 
partnership, and an appeal was en- 
tered in the name of the firm by its 
attorney at law, and the sole surety 
was one of the partners against whom 
judgment was rendered, it was held 


that the appeal was a nullity, and 
not amendable. Paschal v. Moline 
Jewelry Co., 2 Ga. AS 322; 58 SH 


488. 

[b] A surety company, if a party 
to the judgment appealed from, can- 
not be a surety on the appeal bond. 
Snore v. Beard, 21 Wash. 204, 57 P 


[c] Exempted appellant as surety. 
—In Hudson v. Gray, 58 Miss. 591, 
it was held that, although an execu- 
tor was not required to give bond, 
yet he could not make himself a sure- 
ty for those with whom he had al- 
ready become a coappellant. 

[da] Guardian ad litem.—Where 
two of the respondents to a bill in 
equity are minors, and are represent- 
ed in the litigation by a guardian ad 
litem, and from a decree granting the 
relief prayed for by the complainant 
an appeal is sued out in the name of 
all of the respondents, such guard- 
jan ad litem jis a party to the’ suit 
as to such appeal, and is liable for 
the costs of the appeal, just as the 
other parties appealing, and cannot 
become a surety for the costs of the 
appeal, within the meaning of the 
statute (Code § 439). Griswold v. 
Thornton, 129 Ala. 454, 30 S 717. 

44. Pearce v. Haas, 122 La. 376, 
47 S 687; Barrow v. Clack, 45 La. 
Ann. 478, 12 S 631 [reviewing and 
dist French vy. Davidson, 32 La. Ann. 
718; State v. Judge Sixth Dist. Ct., 
27 La. Ann. 234; and other cases]; 
Dumas v. Mary, 29 La. Ann. 808; Ci- 
meo v. Danerwheim, 18 La. Ann. 659; 
State v. Judge New Orleans Probate 
Ct., 2 Rob. (La.) 449; Leeds v. Yeat- 
man, 12 La. 383; Lafon v. Lafon, 2 
Mart. IN. (SS) (aa) 5715 

[a] Limitations of rule.—Riley v. 
Riley, 27 La. Ann. 248; Shiff v. Wil- 


son, 3 Mart. N. S. (La.) 91. 
45. State v. Judge New Orleans 
Probate Ct., 2 Rob. (lua.) 449: Lafon 


v. Lafon, 2 Mart. N. S. (la,.) 571. 

46. Montan v.- Whitley, 12 La. 
Ann. 175; Shiff v. Wilson, 3 Mart. N. 
S. (la.) 91; Syme v. Badger, 91 N. 
C. 272 (holding that, where it ap- 
pears by the record that a party is 
not materially interested in the re- 
sult of the appeal, his suretyship is 
valid). 

[a] A husband is a competent 
surety for a wife sued on a debt for 
which she is alone liable, although 
a nominal party. Shiff vy. Wilson, 3 
Mair tre Ne (las) ie Os 

[b] Agent.—And a person who 
has no interest in the case, and is a 
party thereto only in his capacity as 
agent for appellant, is a competent 
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surety on the bond of another, where the appeals 
or writs of error are separate, or where the surety 


‘is not affected by the judgment against the princi- 


pal.4* 

[§ 1187] cc. Parties to Action or Proceeding 
or to Judgment. In some jurisdictions it is held 
that a party to the action or proceeding, or to the 
judgment, even though he is not a party to the ap- 
peal or proceeding in error, is not a competent 
surety on the appeal or error bond.*® But it has 
been held otherwise of one improperly made a party 
to the action and who is unaffected by the judg- 
ment,*? or of one who was a party to the action or 
proceeding, but who is not affected by the judg- 
ment in so far as it is against the appellant for 
whom he becomes surety.®° 

[§ 1188] dd. Obligees. As a person cannot be 
both obligor and obligee in a bond, it is clear that 
an obligee in an appeal bond is not competent to 
become a surety thereon.>+ 

[§ 1189] ee. Sureties on Other Bonds. Upon 
the question whether one who has previously signed 
some bond made necessary in the action or proceed- 
ing prior to the appeal is a competent surety upon 
the appeal bond the decisions are not harmonious. 
It seems to have been usually held that, if the surety 
on the other bond is a party to the action and 
already bound by the judgment to satisfy what an 
appeal bond is given to secure, then he is not com- 
petent to act as surety on the appeal bond, whereas 


surety. 


Annes 1:75. plaintiff in error). 
Syme v. Badger, 91 N. C, 272. 
Griswold v. 50. Leffel v. Obenchain, 


[c] Buta guardian ad litem is not 49. 
within this exception. 


APPEAL AND ERROR 


Montan v. Whitley, 12 La.|fendants are competent sureties for 55. 
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if he is not a party to the aetion he is competent — 
to act as surety on the appeal bond;°? but this rule 
does not cover the decisions on the subject in all 
jurisdictions.>* 

Surety on bond to dissolve attachment. A surety 
on a bond for the release of attached property is 
not a party to the action in which the attachment 
is made and hence is not incompetent to become a 
surety on an appeal bond in such action.>* 

Surety on claimant’s bond. In at least one ju- 
risdiction a surety on a claimant’s bond is not al- 
lowed to act as surety on an appeal bond given by 
the claimant on an appeal taken by him.®> But 
there is contrary authority elsewhere.*® 

A surety on a sequestration bond has been held 
to be competent to act as a surety on an appeal. 
bond given in the action where, although a party 
to the judgment, he did not join in the appeal.®? 

A surety on a bond for the payment of condem- 
nation money cannot be a surety on an appeal bond 
given to perfect an appeal from a judgment ren- 
dered in the action against the principal, the surety 
being bound by the judgment.®® 

Surety on cost bond. A surety on a bond given 
merely to secure the costs of a suit does not become 
a party to the action, as the costs are a mere in- 
cident of the suit, and if the principal appeals from 
a judgment rendered against him in the suit the 
surety on the cost bond is eompetent to act as a 
surety on the appeal bond.°® 
MecMurria v. Powell, 120 Ga. 
766, 48 SE 354; Napier v. Woodall, 


118 Ga. 830, 45 SE 684; Harvely v. 
90 Ind.| Daly, 112 Ga. 822, 38 SE 41; Mc- 


Thornton, 129 Ala. 454, 30 S 717. 

47. Leffel v. Obenchain, 90 Ind. 
50 [dist Scotten y. Divelbiss, 46 Ind. 
301; McVey v. Heavenridge, 30 Ind. 
100] (holding that, where a proposed 
highway affects the respective lands 
of several persons, and each of them 
files before the board of commission- 
ers his separate remonstrance, on the 
ground that such road will not be 
of public utility, and that he will 
sustain damages by its location, each 
may appeal from the order made 
against him by filing a bond, with 
his coremonstrator as his surety). 

48. Ala.—Davis v. McCampbell, 37 
Ala. 609. And see Griswold _ v. 
Thornton, 129 Ala. 454, 30 S 717. 

Ga.—Benson v. Shines, 107 Ga. 406, 
33 SE 439 (holding that, where the 
only surety on the appeal bond of 
a contractor, in a mechanic’s lien 
suit, is his codefendant, the owner, 
the bond is a nullity); Fisher v. 
Pearson, 1 Ga. A. 517, 57 SE 1018 
(holding that, where, in case of at- 
tachment served by process of gar- 
nishment, judgment has been ren- 
dered against defendant in attach- 
ment and also against the garnishee 
for the full amount sued for, and 
defendant appeals, with the garnishee 
as sole security on his appeal bond, 
the bond is a nullity and the appeal 
is properly dismissed). And see Hu- 
faula Home Ins. Co. v. Plant, 36 Ga. 
623. 

La.—Cimeo v. Danerwheim, 18 La. 
Ann. 659; Leeds v. Yeatman, 12 La. 
383. And see other Louisiana cases 
in preceding section. 

Tenn.—Croft v. Bailey, 1 Lea 369 
(holding that, upon writ of error by 
two of three parties to the judgment 
below, the other judgment debtor, 
alone on the bond, would not meet 
the requirements of the statute). 

Tex.—Hollis v. Border, 10 Tex. 277. 

See Smith v. Beard, 21 Wash. 204, 
57 P 796 (surety company a party to 
the judgment). 

Contra Thompson v. Valarino, 3 
Den. (N. Y.) 179 (holding that, where 
one of several defendants prosecutes 
a writ of error alone, the other de- 


50; Riley v. Riley, 27 La. Ann. 248; 
State v. Judge Orleans Sixth Dist. 
Ct., 27 La. Ann. 234; Wood v. Har- 
rell, 14 La. Ann. 61 (holding that, 
where there are two distinct judg- 
ments against different parties in the 
same case, the defendant in one judg- 
ment, if he possesses the legal req- 
uisites, may become the surety on 
the appeal bond of defendant in the 
other judgment). 

[a] Separate liability under same 
judgmert.—It is not objectionable 
for two married women, who are sis- 
ters and have been sued jointly as 
heirs of their mother, to become 
sureties for each other on their ap- 
peal bonds, where judgment has been 
rendered against them jointly, each 
for her half of the debt against their 
ancestor, as neither is bound by the 
judgment to pay the other’s share of 
the debt. Riley v. Riley, 27 La. Ann. 
248 [dist Leeds v. Yeatman, 12 La. 
383, and Cimeo v. Danerwheim, 18 La. 
Ann. 659, on the ground that in those 
cases the surety was bound by the 
judgment to pay the debt for which 
he stood surety]. 

[b] One of the executors, acting 
in his individual capacity, is compe- 
tent as surety on a suspensive appeal 
bond for the legatee, who has ap- 
pealed from a judgment annulling the 
will and the probate thereof but con- 
taining no specific award against the 
executors. Meunier’s Suce:, 52 La. 
Ann. 79, 26 S 776, 48 LRA 77. 

51. See Bonds [5_Cye 731]. | And 
see White Crest Canning Co. v. Sims, 
29 Wash. 389, 69 P 1094 (where, 
however, the bond was held sufficient 
because there were other sufficient 
sureties). 

52. Davis v. McCampbell, 37 Ala. 
609; Woodliff v. Bloodworth, 121 Ga. 
456, 49 SH 289; Harvely v. Daly, 112 
Ga. 822, 38 SE 41; French vy. David- 
son, 32 La. Ann. "718; Lee v. Lord, 
75 Wis. 35, 43 NW 799, 44 NW 


Wille 

53. See cases referred to infra this 
section 

54. French v. Davidson, 32 La. 
Ann. 718. 


Kinney v. Taylor, AT GakvAy 464, 75 
SE 674. 

[a] The reason has been said to 
be that a security on an appeal bond 
in a claim case, where the claimant 
is the appellant, is liable not only 
for the costs and any damages that 
may be assessed for a frivolous ap- 
peal, but also for any damages that 
may be assessed against the claim- 
ant in the event it is determined that 
the claim was interposed for delay 
only; and it therefore follows that, 
if the sole security on the appeal 
bond is the same person as the se- 
curity on the claim bond, plaintiff in 
execution has, by the giving of the 
appeal bond, obtained no additional 
security. McMurria v. Powell, 120 
Ga. 766, 48 SH 354. 

[b] Where a claimant of funds 
in the hands of a garnizhee dissolves 
the garnishment by giving bond with 
security as required by Ga. Civ. Code 
§ 4720, and on the trial of the issue 
formed on his traverse of the an- 
swer of the garnishee judgment is 
rendered. finding the issue against the 
claimant, his surety on the bond giv- 
en to dissolve the garnishment be- 
comes thereby bound with the claim- 
ant for the payment of the judgment 
rendered on the garnishment; and 
where on an appeal from this judg- 
ment it appears that the only surety 
on the appeal bond is the same per- 
son who is surety on the bond to dis- 
solve the garnishment, and against 
whom judgment has already been 
rendered, the appeal is a_ nullity. 
Harvely v. Daly, 112 Ga. 822, 38 SE 
41. And see Eufaula Home Ins. Co. 
y. Plant, 36 Ga. 623. 

56. McClelland v. Barnard, 36 Tex. 
Civ. A. 3, 80 SW 841 

57. Word Re Reither, 2, exe AS 
Civ. Cas. 8 a7: 

58. Woodlti v. Bloodworth, 121 
Ga. 456, 49 SE 289. 

59. Sampson v. Solinsky, 75 Tex. 
663, 183 SW 67; McCall Co. v. Segal, 
(Tex, Civ. A.) 126° SW “9133 > Tay-= 
lor v. Gardner, (Tex. Civ. A.) 99 SW 
411; Long v. Kruger, 4 Tex. Civ. A. 
145, 23 SW 242. And see Pasley v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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A surety on a supersedeas bond cannot, it has 
been held, be a surety for the costs of an appeal 
from a judgment rendered against him on the su- 
persedeas bond, he being a party to the judgment 
appealed from.°° But there is contrary authority.®+ 

Surety on replevin bond. It has been held that 
a surety on a replevin bond is competent to become 
a surety on an undertaking given on appeal in the 
action to secure the costs of appeal, although he 
is a party to the judgment, where he is not liable 
‘for the costs of the appeal by reason of the judg- 
ment against him.®? It has been further held that 
an undertaking to pay the judgment in replevin if 
affirmed is not sufficient when signed by sureties on 
the replevin bond, where they are already bound by 
the replevin bond to pay the judgment and there- 
fore assume no new liability by putting their names 
to the undertaking.®* But in at least one jurisdic- 
tion, if the surety on the replevin bond, although a 
party to the judgment, is not a party to the appeal, 
he is competent to act as surety on the appeal 
bond.®* 

Surety on injunction bond. It has been held not 
to be a valid objection to an appeal bond given in an 
injunction suit that the surety thereon was a surety 
on the injunction bond,® unless judgment has been 
rendered against the surety as well as the appel- 
lant.°¢ 


{§ 1190] ff. Attorneys. In the absence of a 
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statute or rule of court to the contrary an attor- 
ney may, according to some authorities, be a 
surety.°* But there is also authority that in the 
common-law courts it was a good ground of excep- 
tion that an attorney was a surety.®® ; 

Statutes and rules of court exist, however, in 
some jurisdictions prohibiting attorneys from be- 
coming sureties on appeal bonds or undertakings.®® 
These statutes and rules are not confined to cases 
in which the attorney is professionally engaged, but 
apply to eases generally,’° but they do not apply to 
attorneys who have retired from the practice of 
their profession.” 

Validity of appeal bond signed by attorney as 
surety. The authorities are not uniform on the 
question of the effect of an attorney’s act in sign- 
ing an appeal bond or undertaking as surety in 
violation of a statute or rule of court. There is 


authority holding that the act does not make the 


appeal bond or undertaking a nullity,’? or voidable 
even.’? Other authorities hold, however, that the 
act makes the appeal bond or undertaking defec- 
tive and entitles the appellee to a dismissal of the 
appeal.” But in at least one jurisdiction the viola- 
tion of a rule of the trial court prohibiting an at- 
torney from becoming a surety has been held not to 
be a ground for the dismissal of an appeal by the 
appellate court, as it is a matter cognizable be- 
fore the trial court to be dealt with as it shall be 


pec comnels 39 La. Ann. 1097, 3 S 484, 


sr al Although judgment is ren- 
dered against the surety on the cost 
bond for costs, he is not a necessary 
party to the appeal and may there- 
fore act as surety on an appeal bond 
given by the principal. Taylor v. 
Gardner, (Tex. Civ. A.) 99 SW 411. 


anne Davis v. McCampbell, 37 Ala. 
61. Carter vy. Forbes Lith. Mfg. 


Co., 22 Tex. Civ. A. 373, 54 SW 926. 

62. Lee v. Lord, 15 Wis. 35, 43 
NW 799, 44 NW 771. 

63. .Lee y., Lord, 75 Wis...35, 43 
NW 799, 44 NW 771; Bonesteel v. Or- 
vis, 20 Wis. 646. 

[a] A surety on a replevy bond 
given by defendané in a distress war- 
rant is liable for the condemnation 
money by reason of his suretyship 
on that bond, and cannot become 
surety on an appeal taken by defend- 
ant to the superior court from the 
judgment rendered against him in the 
justice’s court. Osborne v. Hughes, 
93 Ga. 445, 21 SE 65. 

64. Trammell v. Trammell, 15 
Tex. 291; Oliver v. Lone Star Cotton 
Jammers’, ete., Assoc., (Tex. Civ. A.) 
136 SW 508; "Witten v. Caspary, 4 
Tex. Ay ©iv..,Cas, §),190;.15 SW. 47; 
Cobb v. Morris, 2 Tex. A. Civ. Cas. § 
668. Compare Riverside Lumber Co. 
v. Lee, 7 Tex. Civ. A. 522, 27 SW 161. 

65. Pasley v. McConnell, 39 La. 
Ann. 1097, 3 S 484, 485; Mehnert v. 
Dietrich, 36 La. Ann. 390; Verret v. 
Bonvillain, 32 La. Ann. 29: Moussier 
v. Gustine, 25 La. Ann. 36; "Greiner v. 
Prendergast, 2 Rob. (La.) 235; Leeds 
Vv. Yeatman, 12 La... 383. See also 
State v. Judge Orleans Parish Sev- 
enth-Dist. Ct., 22 La. Ann. 262; Samp- 
son v. Solinsky, 75 Tex. 663, 13 SW 
67. 


; 66. Daniels v. Larendon, 49 Tex. 
16. 
[a] In Louisiana a surety on an 


injunction bond «is incompetent to 
act as a surety on a bond for an ap- 
peal from a judgment dissolving the 
injunction and for damages against 
the principal and surety in solido, 
such surety being a necessary party 
to the appeal. Barrow v. Clack, 45 
La. Ann. 478, 12 S 631; Bowman v. 
Kaufman, 30 La. Ann, 1021; Bauer v. 
Lochte, 30 La. Ann. 685; Dumas v. 


Mary, 29 La. Ann. 808; Cimeo v. Da- 
nerwheim, 18 La. Ann. 659; Maraist 
v. Goeriniére, Mann. Unrep. Cas, 252. 

67. Murray _ v. Moynahan, 27 
Wash. 379, 67 P 810. 

[a] Under the early chancery 
practice it was not a valid objection 
to the regularity of an appeal that 
one of the sureties in an appeal bond 
was the solicitor of the appellant. 
Ryckman v. Coleman, 13 AbbPr (N. 


Y.) 398; Studwell v. Palmer, 5 Paige 
CNS Min Sie 

68. Scott v. Craig, 1 Wend. (N. 
Ye Bb 


69. Fla.—Nadash v. Haycraft, 34 
Fla. 449, 16 S 324; Love v. Sheffelin, 
7 Fla. 40. 

Iowa.—Valley Nat. Bank v. Gar- 
retson, 104 Iowa 655, 74 NW 11. 
ak eee v. Hagar, 24 Minn. 

Oh.—Hays v. Rush, 8 Oh. Dec. (Re- 
ee 49, 5 CincLBul 328 


D.—Towle v. Bradley, 2; S. D, 
472, 50 NW 1057. 
Wis.—Gilbank y. Stephenson, 30 
Wis. 
Outs eek Vea Wirages a linp@he 
Chamb. (U. 5¢ 


Que. TE Oe cia V9 arue: 0 abs, Gs 
190. Compare Fournier y. Cannon, 
6 Que. 228. 

See Wise v. Pennsylvania Hard- 
Vein Slate Co., 3 Pa. Dist. 564. 

[a] The Iowa statute which pro- 
vides that no attorney shall be re- 
ceived “fas security in any proceed- 
ing in court’ has been held to apply 
in the case of an appeal from a jus- 
tice’s court to the district court. Val- 
ley Nat. Bank v. Garretson, 104 Iowa 
655, 74 NW 11. 

[b] Validity of rule of court.—(1) 
A rule of court prohibiting attorneys 
from being sureties on appeal bonds 
is constitutional. Love v. Sheffelin, 
7 Fla. 40. (2) And it is not in dero- 
gation of a statute which is silent as 
to who shall and who shall not be a 
competent surety. Schuek vy. Hagar, 
24 Minn. 339. 

[ce] Reason for statute or rule.— 
In Love v. Sheffelin, 7 Fla. 40, 42, 
the court said: ‘A suitor of the 
court is entitled to a fair and im- 
partial hearing, and to every facility 
consistent "with legal provision for 
the assertion and maintenance of his 
rights, or their defence and protec- 


of the court. 


tion; this especially from the officers 
Suppose, however, that 
they connect themselves with one or 
other of the parties, by signing a 
bond to maintain his suit and dis- 
charge any liability that may devolve 
on them, to pay whatever judgment 
the court may award, what is then 
their position, and that of the case? 
Is not this officer pledged by his for- 
tune to the suit, to the side to which 
he has committed himself? Is not 
his personal influence drawn and 
forced into the same channel, and has 
not his adversary to encounter all 
this, either in defence or as com- 
plainant, in the assertion and main- 
tenance of his rights? Is not the 
contest widened and extended by such 
action, and does it not henceforth 
cease to be between the original par- 
ties? We do not stop to consider the 
possibility of this influence being wil- 
fully exerted. There is no proof or 
suspicion of the kind in this case. 
It is sufficient that such action has 
the tendency to defeat and obstruct 
the course of justice, and may be per- 
nicious and injurious to an extent 
not easily estimated.” See also 
Schuek v. Hagar, 24 Minn. 339, 341. 

70. Towle v. Bradley, 2 S: D. 472, 
50 NW 1057; Gilbank v. Stephenson, 
30 Wis. 155. 

71. Stringham v. Stewart, 8 NY 
CivProc 420. 
Shugar v. Mumford, 1 Pa. 


[a] In Nebraska, under Comp. St. 
c 10 § 14, an attorney is not a proper 
surety; yet if he executes the under- 
taking-as surety, and it is approved 
by the proper officer, it is a valid ob- 
ligation. Chase v. Omaha, ete, L. & 
T. Co., 56 Nebr. 358, 76 NW 896. See 
also Luce v. Foster, 42 Nebr. 818, 60 
NW 1027; Tessief® v. Crowley, 17 
Nebr. 207, 22 NW 422 

73. Ohio, ete. R. Co. v. Hardy, 64 
Ind. 454; Wallace v. Scoles, 6 Oh. 
428; Kohn v. Washer, 69 Tex. 67, 6 
SW 551, 5 AmSR 28; Prusiecki v. 
Ramzinski, (Tex. Civ. A.) 81 SW 549; 
Morgan v. Richardson, (Tex. Civ. A.) 
25 SW 171. 

74. Sedgwick v. Dawkins, 15 Fla. 
572; Hudson v. Smith, 111 Iowa 411, 
82 NW 9438; Valley Nat. Bank v. Gar- 
retson, 104 Iowa 655, 74 NW 11; 
Schuek v. Hagar, 24 Minn. 339. 
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advised.*® 

Attorney in contempt. An attorney who signs 
an appeal bond or undertaking as surety may, it 
has been adjudyed, be held in contempt of court.7® 

[§ 1191] gg. Officers of Court. Officers of the 
courts are ordinarily not competent sureties on ap- 
peal bonds or undertakings.’* 

[§ 1192] hh. Undertutor. In Louisiana an un- 
dertutor may be a surety on an appeal bond of the 
tutor.7§ i 

[§ 1193] ii. Notary Public. It has been held 
that an appeal bond is not rendered invalid by the 
fact that one of the sureties thereon was a notary 
public and as such took the affidavit of the other 
sureties required by statute.79 ~ 

[§ 1194] jj. Nonresidents. It is usually re- 
quired that the surety shall be a resident of the 
state in which the action is pending.®° He need 
not, unless it is required by the statute, be a resi- 
dent of the county wherein the undertaking is to 
be given.*+ But in Louisiana, where the statute 
requires the surety to reside within the jurisdic- 
tion of the court, it has been held that he must 
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reside in the parish from which the appeal is 
taken.®? | 

[§ 1195] kk. Corporations. A corporation can- 
not act as surety on an appeal bond or undertaking 
unless empowered to do so by statute.*? But stat- 
utes sometimes empower certain corporations to 
act in such capacity. Thus there are statutes 
creating corporations for the express purpose of act- 
ing as sureties on bonds and undertakings, and these 
corporations can generally act as sureties on appeal 
bonds and undertakings;** but not if it is a party” 
to the judgment appealed from or to the appeal.®® 
The offer of a corporation to become surety on an 
appeal bond should not be accepted if there is any 
doubt as to the power of the corporation to. act in 
that capacity.>? 

[§ 1196] ll. Partnership. It is possible that a 
partnership is a competent surety on an appeal or 
writ of error bond or undertaking where it appears 
that all the partners therein assented.§& But it 
has been held that where a firm name is signed 
as one of the sureties on a writ of error bond, the 
writ will be dismissed for want of sufficient surety, 


ee en rt er a ne it nm 


75. De Jarnatt v. Marquez, 127 
Cal. 558, 60 P 45, 78 AmSR 90. 

76. Love v. Sheffelin, 7 Fla. 40; 
Ohio, ete., R. Co. v. Hardy, 64 Ind. 
454; Wallace v. Scoles, 6 Oh. 428. 

77. See cases infra this note. 

[a] A United States commission- 
er, being an officer of the court, is 
not a competent surety on an appeal 
bond. Paxton v. Lively, 48 Or. 135, 
85. P5601. 

[b] A sheriff, too, is ineligible as 
surety on an appeal bond. Kerr v. 
Martin, 122 Pa. 436, 15 A 860. 

[ce] Clerk.—(1) A clerk of court 
also has been held to be disqualified 
on account of his office from becom- 
ing surety on an appeal bond, on an 
appeal from a judgment of the court 
of which he is clerk, where it is his 
duty to approve the surety. Jour- 
dan v. Chandler, 37 Tex.:55. (2) But 
where the clerk does not approve the 
bond, it seems that, in the absence 
of a rule of court forbidding it, he 
may become surety. Walker v. Si- 
mon, 21 La. Ann. 669; Russell v. 
Sprigg, 10 La. 421. 

78. Reynold’s Succ., Mann. Unrep. 
Cas. (La.) 370. 

79. Spokane, etc., Lumber Co. v. 
Loy, 21 Wash. 501, 505, 58 P 672, 60 
P 1119 (where the court, per An- 
ders, J., said: ‘‘The substance of the 
affidavit of the sureties in such bonds 
is prescribed by law, and the act of 
the notary in administering the oath 
is purely ministerial, and is not af- 
fected by his interest therein’’). 

80. Ala.—Snedicor vy. Barnett, 9 
Ala. 434. 
waa Vin Odell 52.gCale 

{6 

Lil.—Peo. we May, 251) TMS 5451.95 
NE 999, AnnCas1912C 510 and note 
(even though there was no express 
requirement to such effect in the 
statute). 

La.—Barrow v. Clack, 45 La. Ann. 
478, 12 S 631; State v. Rightor, 36 
La. Ann. 711; State v. Judge Fourth 
Dist. Ct., 30 La. Ann. 582; State v: 
Judge Fourth Dist. Ct., 29 La. Ann. 
776; State v. Judge Orleans Parish 
Hourth. Dist. (Cth 27" ‘Lal Anni i662); 
State v. Judge New Orleans Probate 
Ct., 2 Rob. 449. 

Nebr.—State v. Baker, 45 Nebr. 39, 
63 INIW “139: 

N. Y.—Delamater v. Byrne, 59 How 
Praia: 

Oh.—State v. Spiegel, 20 Oh. Cir. 
Ctl 597%, 11 Oh Cir; Dec. 3135" Bush= 
ong v. Graham, 4 Oh. Cir. Ct. 138, 2 
Oh. Cir. Dec. 464. 

Wis.—Ulrich v. Farrington Mfg. 
Co., 69 Wis. 213, 34 NW 89; Bon- 
nell v. Esterly,:30 Wis. 549; Bone- 
steel v. Orvis, 20 Wis. 646; Smith v. 
Chicago, etc., R. Co., 19 Wis. 89. 


_[a]| Under the old chancery prac- 
tice in New York, it was required 
that the sureties in the appeal bond 
should be residents and householders, 
or such persons as would be compe- 
tent special bail at common law. Van 
ees v. Van Wezel, 3 Paige (N. Y.) 


8. 

[b] A nonresident who does not 
own sufficient property in the state 
to answer the amount of a superse- 
deas bond upon which he becomes 
surety is not qualified in Florida un- 
der Rev. St" $1272.) PoyntzivaeRey-= 
nolds, 37 Fla. 533, 19 S 649. 

81. -Chicago, ete., R. Co= v. Mar- 
shall, 47 Kan. 614, 28 P 701; Bush- 
ong vy Granam, 4. On Cini loc. 
Oh. Cir. Dec. 464; Moodie v. Ashland 
Bank, 1 WklyNC (Pa.) 324. 

82. Wells v. Walker, 24 La. Ann. 


[a] A surety on a suspensive ap- 
peal bond, under Code Prac. art 575, 
need only be worth the amount of the 
bond and reside within the jurisdic- 
tion of the court; it is not necessary 
that his property be within such ju- 
risdiction. State v. Judge Orleans 
Fourth’ Dist. Ct.,-27 War Ann: 662: 

83. Black v. Black, 53 Fed. 985; 
Hagan v. Mahoney, 21 Colo. A. 209, 
121 P 108; Best Brewing Co. v. Klas- 
sen, 185, Ill. 37, 57 NE 20, 76 AmSR 
26, 50 LRA 765 [rev 85 Ill. A. 464]. 
Tico tesa ne Corporations [10 Cyc 

[a] Surety by estoppel.—In Best 
Brewing Co. v. Klassen, 185 Tll. 37, 
57 NE 20, 76 AmSR 26, 50 LRA 765 
[rev 85 Ill. A. 464] it was held that 
a brewing company had no corporate 
authority to become surety on an ap- 
peal bond, and that, its act in doing 
so being invalid, no subsequent act 
Ce ‘make it valid by way of estop- 
pel. 

84. Moffet v. Koch, 106 La. 371, 
31 S 40; King v. Pony Gold Min. Co., 
24 Mont. 470, 62 P 783. And see 
other cases in this section. 
ead U. S.—Black vy. Black, 53 Fed. 
Cal—_Cramer? vy. Dittlemien Calne fo: 
12 P 869. And see Fox v. Hale, etc., 
re Min= Co J97 (Gales 5on32)ee 

La.—Hichorn v. New Orleans, ete., 
Rs) Ole = Co. mei ae ally 7 ona 8 SIERO Gs 
3 AnnCas 98; Moffet v. Koch, 106 La. 
371, 31 S 40 (holding that Act No. 41 
of 1894, authorizing certain corpora- 
tions to become sureties on bonds, is 
an amendment of the code of prac- 
tice by implication, as far as it de- 
clares and defines the qualification of 
personal sureties). See also Stand- 
ard Cotton Seed Oil Co. v. Mattheson, 
48 La. Ann. 1321, 30 S 713. 

Mont.—King v. Pony Gold Min. Co., 


24 Mont. 470, 62 P 783 (holding that 
a corporation created to execute any 
“bond” has power to give an under- 
taking on appeal). 

N. Y.—Travis v. Travis, 48 Hun 
843, 1 NYS 357; Hurd v. Hannibal, 
ete., JR. Co, 33 “Hun 109 wihieel ns 
Rintoul, 51 N. Y. Super. 512; Harle 
v. Earle, 49 N. Y. Super. 57; Rosen- 
wala! vib Phenix, Ins: i Co: (oon Civ 
Proc 444; McGean v. MacKeller, 6 
NYCivProc 169, 67 HowPr 273. 

Or.—Small ‘vv.’ Lutz, 41 Or. 570, 67 
PPr421 69 =P $25: 

Wash.—Dodge v. Corliss, 27 Wash. 
635, "68 BR hie 

See State v. Hennepin County 
Court, 58 Minn. 351, 59 NW 1055. 

Surety company as sole surety see 
supra § 1184 text and note 381 [al]. 

Effect of insolvency see infra § 
1199 note 97. 

Recital in bond as to compliance 
with law see infra § 1216. 

[a] Foreign corporations. — (1) 
Statutes provide that where a for- 
eign corporation becomes surety on 
an appeal bond a certificate from the 
proper state officer that such foreign. 
corporation has complied with the 
law in filing a certificate of its au- 
thority to do business in the state 
must be attached to the appeal bond, 
and compliance with. the statute is 
essential. Johnston v. Northwestern 
Live Stock Ins. Co., 107 Wis. 337, 83 
NW 641. (2) And, where the surety 
in the appeal bond is a surety com- 
pany which has not, at the date of 
the execution of the bond, complied 
with the statute requiring it to pro- 
cure a certificate of authority from 
the state insurance commissioner au- 
thorizing it to do business in the 
state, the appeal will be dismissed. 
Dodge v. Corliss, 27 Wash. 685, 68 P 
177. See infra § 1205. 

86. Smith v. Beard, 21 Wash. 204, 
57 P 796. See supra § 1187. 

87. Black v. Black, 53 Fed. 985. 
See also McGean v. MacKeller, 67 
HowPr (N. Y.) 273 (to the effect that, 
when a corporation is offered as a 
surety, it is the duty of the officer 
required to pass upon the bond in 
each particular case to exercise his 
discretion as to whether the actual 
state of the corporation’s business 
justifies the approval of the under- 
taking). a 

88. Charman v. McLane, 1 Or. 339. 
But see Allen v. Cary, 32 La. Ann. 
1125 (holding that a commercial firm 
cannot become surety on an appeal 
bond, but that, as the partner sign- 
ing the name of his firm is person- 
ally bound, where’ he has the legat 
qualifications of a surety the bond is 
valid, and the appeal should be main- 
tained). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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it not appearing by the record that the partner 
signing was authorized to sign the firm name, or 
which individual partner affixed the signature.*® 

Married Women. 
woman, if she possesses the statutory qualifications 
of a surety, may become surety on an appeal bond 
where the common-law disability of married women 
to contract has been removed by statute,°® but not 


[§ 1197] mm. 


otherwise. 
[§ 1198] nn. Infants. 


unless made so by statute.°? 


Infants, being under a 
legal disability to bind themselves by contract, and 
especially by contract of suretyship, are not compe- 
tent sureties on an appeal bond or undertaking 
But where a minor 
has been judicially emancipated, and thus relieved 
of the disabilities which attach to minors, he is 
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(c) Sufficiency and Justification—aa. 
Sufficiency®4—(aa) In General. 
appeal bond or undertaking is to protect the party 
in whose interest such bond or undertaking is re- 
quired, and he has a right to require such sureties 
as shall be clearly sufficient for this purpose,® 
and he is entitled to insist that they shall possess 
the property qualifications prescribed by the stat- 


The object of an 


ute,°® for example, that they shall be solvent;°" that 


competent to become surety on an appeal bond.°% 


89., Bucharde vy. Caving, (i, Tex. 
365, 14 SW 3888 [overr Boney v. Wa- 
terhouse, 35 Tex. 178]; Frees v. Ba- 
ker, (Tex.) 6 SW 563. See also Don- 
nelly v. Elser, 69 Tex. 282, 6 SW 563. 

90. Woolsey v. Brown, 74 N. Y. 
$2 (holding that a married woman 
is not disqualified from executing as 
surety an undertaking upon appeal, 
and that, where she contracts in such 
form as to make the undertaking 
binding upon her separate estate, the 
obligation may be enforced in an ac- 
tion at law, and a resort to a court 
of equity is not required, and hold- 
ing also that a statute providing that 
a married woman may, when she is a 
party to an action, enter into any 
necessary bond or undertaking [L. 
(1860) e 90, as amended by L. (1862) 
e 172] does not affect her right to 
become a surety). 

91. State v. St. Paul, 111, La. 71, 
85 S 389 (holding that a married 
woman unauthorized by_ her husband 
or the court is incapable of binding 
herself or her property by a contract 
of suretyship, and hence cannot be- 
come a valid surety on an appeal 
bond). See generally Husband and 
Wife [21 Cye 1320]. 

92. See Infants [22 Cyc 600], 

93. Cooper v. Rhodes, 30 La. Ann. 


530. 

94. Subsequent insufficiency of 
sureties; new bond or undertaking 
see infra § 1271. 

95: Cal.— Hox v. Hale; étc., Silver 
MinwsGo., 9 .Cal.usoe,, oc, © 446. 

Tll.— Zuckerman vy. Hawes, 146 Ill. 
59, 34 NE 479. 

La.—State v. Rightor, 36 La. Ann. 
711; State v. Judge Orleans Parish 
Sixth Dist. Ct., 27 La. Ann. 685; La- 
fon v. Lafon, 2 Mart. N. S. 511. 

Md.—Barnum v. Raborg, 2 Md. Ch. 
516. 

Wash.—Kirby v. Collins, 5 Wash. 
C820 ole PavlOos 

Man.—Atty-Gen. v. Fonseca, 5 Man. 
300. 

[a] Measure of certainty regard- 
ing security.—A reasonable discre- 
tion should be exercised in passing 
upon the sufficieney of the surety, 
and one should be required of such 
pecuniary ability as will, in all rea- 
sonable probability, enable the appel- 
Jee to collect his bond, if the appeal 
is decided in his favor. The appel- 
lant should not be held to furnish se- 
eurity, which, in any and every event 
and under all circumstances, will cer- 
tainly produce the amount of the 
bond, without requiring any further 
outlay on the part of the appellee. 
Zuckerman v. Hawes, 146 Ill. 59, 34 
NE 479. 

[b] Surety company.—(1) A sure- 
ty company capitalized at. an amount 
much less than the undertaking is 
not acceptable as a surety, although 
its individual stockholders are liable 
for its debt and are amply able to 
discharge any liability_arising on the 
undertaking. Fox v. Hale, etc., Sil- 
ver Min. Co., 97 Cal. 353, 32 P 446. 
(2) But a surety company sustain- 


ing an average ioss of twelve and 
one-half per cent of the premiums 
paid in was accepted as sufficient, al- 
though its total capital was but one 
thirty-sixth of the amount of its lia- 
bilities on bonds. Rosenwald v. Phe- 
nix Ins. Co., 9 NYCivProc 444. (3) 
And it was held in Montana that the 
fact that a surety company is in- 
solvent does not deprive it of its 
power to execute an undertaking on 
appeal, so as to render the appeal in- 
effectual, in the absence of the ac- 
tion for making up deficiency in its 
assets, required by Code Civ. Proc. § 
1900, to be taken by the state audi- 
tor when its liabilities exceed its as- 
sets, pending payment of which de- 
ficiency said section provides said 
company shall not be accepted on a 
bond. King v. Pony Gold Min. Co., 
24 Mont. 470, 62 P 783. (4) It is no 
ground of objection in New York to 
an appeal undertaking of a surety 
company that it has large outstand- 
ing contingent liabilities in this state, 
and practically no assets, where it 
has deposited with the superintend- 
ent of insurance the amount and 
character of securities required by 
the Insurance Law (Consol. L. [1909] 
ce 28) § 26, that safeguard being in- 
tended by the legislature to be suffi- 
cient. Harriman y. Geer, 75 Misc. 
218, 1338 NYS 270. 

96. Ariz—McDonald vy. Ellis, 4 
AGIZAt SO. OO ee ole 

Cal.—Fox v. Hale, etce., Silver Min. 
CO Cal. Boe, oze bP eA4zG: 

Ill.—Zuckerman vy. Hawes, 146 Ill. 
59, 34 NE 479. 

La.—State v. St. Paul, 111 La. 71, 
35 S 389; State v. Rightor, 36 La. 
Ann. 711; State v. Judge Civil Dist. 
Ct.,. 35 La. Ann. 737; Lafon v. Lafon, 
2) Marta IN. Silo 71. 

N. Y.—Murray v. Buck, 10 Wend. 
619; Clark v. Clark, 7 Paige 607. 

N. C.—McCanless v. Reynolds, 91 
N. C. 244; Anthony v. Carter, 91 N. 
C. 229; Harshaw v. McDowell, 89 
INGOs loi. p 

.Oh.—Winkler v. State, 20 Oh. Cir. 
Ctins00, Hiv Oht-Cir= Dechy 123. 

S. D.—Tolerton, ete., Co. v. Cas- 
person, 7 S. D. 206, 63 NW 908. 

[a] Surety must be worth at least 
amount of bond.—Fox vy. Hale, etc., 
Silvers MinwC On OieeCal movi wecie. ee 
446; State v. Judge Orleans Parish 
Fourth Dist. Ct., 27 La. Ann. 685; La- 
fon v. Lafon, 2 Mart. N. S. (La.) 511. 

[b] Value of shares of stock 
owned by a surety must be shown. 
aOR. v. Collins, 5 Wash. 682, 32 P 

[ce] That the title to land owned 
by a. surety is in dispute may render 
him insufficient. Kirby vy. Collins, 5 
Wash, 682, 32 P 769. 

{d] Surety held sufficient as to 
ownership of property see Zuckerman 
v. Hawes, 146 Ill. 59, 34 NE 479. 

[e] Mortgaged property.—Wherea 
surety was approved because of his 
representation that certain land was 
freed from encumbrance, but it was 
afterward discovered that the prop- 


k 
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_ they shall have property to the amount of the ob- 
ligation liable to seizure;°* that they shall be worth 
a certain sum, sometimes the amount of the bond 
and sometimes double such amount, usually in prop- 
erty in the state, over and above debts and labili- 
ties, and exelusive of property exempt from exe- 
cution;°® or that they shall be householders or free- 


erty had been secretly mortgaged, 
the approval may be vacated. Kauf- 
man v. Hirsch, 9 WklyNC (Pa.) 347. 

[f] Property subject to encum- 
brances may be considered in deter- 
mining the surety’s sufficiency, to the 
extent of his residuary interest there- 
in. Zuckerman v. Hawes, 146 Ill. 59, 
34 NE 479. 

[g] Property out of the state.— 
Where the evidence showed that the 
existing liabilities of a surety on an 
appeal bond exceeded his assets in 
the state, but he testified that he had 
in another state property worth a 
sum much larger than all his liabili- 
ties, it was held that he was a good 
surety. State v. Judge Orleans Par- 
ish Fourth Dist. Ct., 27 La. Ann..685; 
State v. Judge Orleans Parish Fourth 
Dist. Ct., 27 La. Ann. 662. 

97. State v. Rightor, 36 La. Ann. 
711; Squier v. Stockton, 5 La. Ann. 
741; State v. Judge Commercial Ct., 
17 La, 433. 

[a] “Solvent” means ‘able to 
pay fully his debts and liabilities, 
including the amount of the bond.” 


pia Vv. Rightor, 36 sua, Annis vela: 
[b] Unsatisfied executions.—A 


person against whom the sheriff holds 
two executions, to satisfy which ex- 
ecutions the sheriff cannot find prop- 
erty, is not a sufficient surety on an 
appeal bond. Squier v. Stockton, 5 
La. Ann. 741. 


a te State v. Rightor, 36 La. Ann. 
[al A surety without tangible 


property has been held insufficient 
under such a statute. State v. Righ- 
tor, 36 La. Ann. 711 [overr State v. 
Jerre Hifth Dist. iCt® 28) sla, Anu 


99. Ariz—McDonald vy. Ellis, 4 
ING EVA ARSC AE SY 
Cal.—Mokelumne Hill Canal, etc., 


Co. v. Woodbury, 10 Cal. 185. 
N. Y.—Hill v. Burke, 62 N. Y. 111; 
Gibbons v. Berhard, 16 N. Y. Super. 


635; Newton v. Harris, CodeRepNS 
191; Rich v. Beekman, 2 CodeRep 
63; Murray v. Buck, 10 Wend. 619; 


Eldridge v. Howell, 4 Paige 457; Van 
Wezel v. Van Wezel, 3 Paige 38. 

N. C.—Witt v. Long, 93 N. GC. 388; 
State v. Wagner, 91 N. C. 521: Bai- 
ley v. Rutjes, 91 N. C. 420; McCan- 
less wy Reynolds, 91 Ne Cy 2244-5" "Tor= 
ner v. Quinn, 91 N. C. 92; Lytle wv; 
Lytle, 90 N. C. 647; Hemphill v. 
Blackwelder, 90 N. C. 14; McMillan 
v. Nye, 90 N. C. 11; Harshaw vy. Mc- 
Dowell, 89 N. C. 181. 

Oh.—Winkler v. State, 20 Oh. Cir. 
Ct. 3605 11 tOha Cir Dec 123 sOnr we 
Orr; 6 .Ohs~ Dec. CReprint) /9¢6ss029 
AmbLRec 304, 5 CincLBul 711. 

Or.—Holcomb v. Teal, 4 Or. 352. 

S. D.—Tolerton, ete., Co. v. Casper~ 
son, 7 S. D. 206, 683 NW 908. 

Wash.—Murray v. Moynahan, 27 
Wash. 379, 67 P 810. 

Wis.—Bliss v. Rosenkrans, 125 Wis. 
532, 104 NW 746. 

Sufficiency of affidavit see infra § 
1208. 
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holders.t In the absence of provision to the con- 
trary, if the proffered surety has sufficient tangible 
property susceptible of seizure at the time of sign- 
ing the bond to answer for the amount of the obli- 
gation assumed by him, this is all that is required. 
He need not be the owner of real estate.? 

[§ 1200] (bb) Collective Sufficiency. In the ab- 
sence of statutory provision to the contrary, a bond 
or undertaking with two or more sureties is good if 
the sureties are sufficient when taken collectively, 
although each taken separately may not be worth 
the full amount.? But, where a statute required 
the justification of one surety in double the amount 
of the bond, it was held that a justification of two 
sureties that each was worth the amount of the bond 
was insufficient.* : 

[§ 1201] (cc) Each Surety Bound for Specified 
Part Only. And unless the statute provides other- 
wise a bond is sufficient where the sureties are not 
bound jointly and severally for the full amount of 
the bond, but each of them severally for a speci- 
fied part only, each being sufficient to the extent 
of his obligation.® 

[§ 1202] (dd) Determination of Sufficiency. 
The question as to the solvency and financial ability 
of the sureties on an appeal bond or undertaking is 
one for determination primarily by the trial court,® 
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but its decision may be subject to review by the ap- 
pellate court.? If there is any reasonable doubt 
of the ability of the party offering to act as surety 
to adequately secure the appellee, he should be re- 
jected.® : 

[§ 1203] (ee) Effect of Insufficiency. Where, 
after an appeal bond has been accepted by the 
clerk, the appellee regards the surety thereon as 
insufficient, his remedy is a motion and rule for 
additional security. He cannot ignore the bond and 
issue execution.® 

[§ 1204] bb. Justification—(aa) Definition, Ori. 
gin, and Object. The justification of sureties is 
the proof by them of their adequate pecuniary abil- 
ity.° The justification of sureties has its. origin 
in the fear of the opposite party that they may not 
be financially able to respond upon a breach of the 
obligor.1! Its object is to afford the opposite party 
an opportunity to test by personal examination 
the responsibility of the sureties.1” 

[§ 1205] (bb) Necessity for and Time and Man- 
ner of Justification—aaa. In General. Statutes ex- 
ist in many jurisdictions requiring the justification 
of sureties, either at the time of executing or filing 
the bond or undertaking, or afterward when their 
sufficiency is questioned,'? and the appellee has a 
right to insist upon a compliance with the statutory 


[a] Exempt property.—Property 
which is subject to statutory exemp- 
tion from seizure cannot be consid- 
ered in determining whether a sure- 
ty has sufficient property to satisfy 
the liability assumed by him. State 
Vest weaul. Lit rae, Wa, ho0m 9 heoo 
(household effects and books of min- 
ister of the gospel); State v. Judge 
Civil Dist. Ct., 35 La. Ann. 737; Wink- 
jer ve State, .20 (Ohi .Cir, . Ct. 38607 i 
Oh. Cir. Dec. 123 (property exempt 
by Homestead Law). 

[b] As of what date value of 
property determined.—In State v. 
Judge Orleans Parish Seventh Dist. 
Ct., 23 La. Ann. 279, the court said: 
SA SULCCV ASH Moiese) comeuL COU LCCC 1 ram adic. 
to have property sufficient, at the 
time of signing the bond, to answer 
for the amount of the obligation as- 
sumed by him. There is nothing in 
the record which leads us to suppose 
or conclude that his property, as de- 
seribed by him, is insufficient in value 
and amount to meet the obligation 
signed by him. The theory that the 
property may deteriorate or be dis- 
posed of before the termination of 
the litigation would render most 
sureties doubtful, at least, if made 
the test of sufficiency. The law 
rather presumes that every man will 
endeavor to increase than lessen his 
possessions.” 

ds UN. a Va Code, Civ, pProcas $s Silas 
Delamater v. Byrne, 59 HowPr (N. 
Y.) 71; Ten Hick v. Simpson, 11 Paige 
(CN. Y.) 177; Van Wezel v. Van Wezel, 
3 Paige (N. Y.) 38. 

{a] The term “householder” in- 
cludes one who is engaged in the 
milling business, and who rents and 
occupies a mill within the state, and 
owns the machinery in such mill. 
ASE v. Byrne, 59 HowPr (N. 
WN.) vl. 

2. State v. Rightor, 36 La. Ann. 
711 [overr State v. Judge Orleans 
Parish Fifth Dist. Ct., 28 La. Ann, 
884]; State v. Judge Orleans Parish 
Seventh Dist. Ct., 23 La. Ann. 279; 
Moodie v. Ashland Bank, 1 WklyNC 
(Pa.) 324. if 

[a] Quebec.—(1) But in Quebec, 
if there is only one surety, such 
surety must justify on real estate. 
Fiola v. Hamel, 4 Que. L. 52; Daw- 
son v. Defosses, 1 Que. L. 121; Mar- 
shall v. Coffing, 7 RevLeg 575. (2) 
Security on appeal on real estate, the 
title deed to which is not registered, 
is insufficient. Prince v. Morin, 18 
LCJur 208. (3) An appeal bond is in- 


sufficient if the surety has not sworn 

that the immovables which he has 

mortgaged belong to him. Stuart v. 

SCOtt a WG. 2 18e ‘ 

Care Barnum v. Raborg, 2 Md. Ch. 
4 Anthony v. Carter, 91 N. C. 229. 
5. New Orleans Ins. Co. v. Albro 

Con Al2 UU. S5506.25 (SCE 230 28a 

ed. 809; .Guturrez v. Croner, 29 La. 

Ann, 827; Bastable v. Denegre, 22 La. 

Ann, 122; State v. Judge Orleans Par- 

ish Sixth” Dist. (Ct.72=ta,, Ann: 730; 

State v. Judge Orleans Parish Sixth 

Dist. Ct., 21 La. Ann. 443. 

6. Ind.—Midland R. Co. v. Wil- 
cox, 111 Ind. 561, 12 NE 513; Kyger 
v. Stallings, (A.) 103 NE 674. 

La.—State v. St. Paul, 111 La. 71, 
35 S 389; McSweeney v. Blank, 107 
La. 292, 31 S 636; Davies v. Monroe 
Waterworks, etc., Co., 107 La. 145, 
31 S 694; De Gruy v. Aiken, 43 La. 
Ann. 798, 9 S 747; State v. Judge 
Sixth, Dist! (Ct... 730) ia Amn iy 1014. 
The court a qua has jurisdiction to 
inquire into the solvency of the sure- 
ty on an appeal bond, although the 
appeal has been lodged in the su- 
preme court. State v. St, Paul, supra. 

Mich.—Moore v. Olin, 6 Mich. 328. 

N. Y.—Delamater v. Byrne, 59 How 
Pr 71 [aff reh 57 HowPr 170]. 

Pa.—Snyder  v. Zimmerman, 1 
Penr. & W. 293. 

Tenn.—Stewart v. Wilcox, 1 Lea 81. 

Approval. of bond or undertaking 
see infra § 1245 et seq. 
at State v. Rightor, 36 La. Ann. 
8. Black v. Black, 53 Fed. 985; 
Hie by. v. Collins, 5 Wash. 682, 32 P 


9. Durham vy. Strait, 119 Ky. 222, 
83 SW 581, 26 KyL 1147. 

As to justification of sureties upon 
orroneon or objection see infra § 

As to approval see infra § 1245 et 
seq. 

; naied effect of approval see infra 

As to right and power to give or 
take new bond or undertaking see 
infra § 1258 et seq. 

As to right and power to require 
new or additional bond or undertak- 
ing see infra § 1271. 

10. Escondido Bank vy. San Diego 
Super. Ct., 106 Cal. 43, 39 P 211. 

[a] Affidavit of qualifications dis- 
tinguished.—(1) An affidavit of the 
qualifications of sureties must be dis- 
tinguished from a justification of the 


sureties. There is a wide distinction 
between them. The affidavit of the 
qualifications of sureties is made by 
them, sets forth their qualification to 
act as sureties as determined by stat- 
utes, and is filed contemporaneously 
with the filing of the appeal bond or 
undertaking. See infra § 1208. (2) 
But a justification of sureties need 
only be made after exception to the 
sufficiency of the sureties who must 
then attend before some qualified of- 
ficer, and be examined under oath in 
relation to their sufficiency. MHol- 
comb v. Teal, 4 Or. 352. See also 
Barber v. Johnson,’ 4 S. D. 528) 57 
NW 225 (where it was held that the 
affidavits of the sureties as to their 
qualifications, appended to the under- 
taking when executed, did not con- 
stitute such justification as was con- 
templated by the statute). (3) The 
affidavit of qualification amounts, 
however, to prima facie proof of the 
adequate pecuniary liability of the 
sureties and serves as a justification 
in case no objection is made to their 
sufficiency. Escondido Bank vy. San. 
Diego Super. Ct.,. 106° Cal. 43,°39 P 


11. Escondido Bank vy. San Diego 
Super. Ct., 106 Cal. 43, 39 P 211. 

12. Hscondido Bank v. San Diego 
Super. Ct., 106 Cal. 43, 39 P 211. 

13. See statutes of the several 


a] Appeal. from surrogate’s court 
in New York.—Code Civ. Proc. § 1335, 
providing that the justification of the 
sureties on an undertaking given to 
perfect an appeal within a certain 
time after notice of filing and excep- 
tion thereto, relates to appeals to the 
court*of appeals and does not apply 
to appeals from surrogates’ courts. 
Matter of Sheldon, 117 App. Div. 357, 
TOSONY Se Lie 

[b] Substituted undertaking.—In 
Stevenson v. Steinberg, 32 Cal. 373, 
374, under a statute providing that 
‘no appeal shall be dismissed for in- 
sufficiency of the . . . undertak- 
ing thereon, provided [the appellant 
give] a good and sufficient undertak- 
ing, approved by a Judge of the Su- 
preme Court, before the hearing upon 
motion to dismiss the appeal, and 
upon payment of such reasonable 
costs as the Court may adjudge,’’ it 
was held that the approval of the 
undertaking substituted for the one 
held insufficient amounted in fact not 
only to a determination that the un- 


| dertaking was such in form and sub- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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be and is cured or waived.! 


‘‘Sufficiency’’ of sureties within the meaning of 
the statutes requiring justification on objection or 
exception to their sufficiency has reference to their 
solveney or pecuniary sufficiency, and not to their 
lawful right to act as sureties, or to the sufficiency 
of the appeal bond or undertaking.1* 

In some jurisdictions a surety 
company must justify as surety on an appeal bond 
or undertaking in the same manner as other sure- 
ties;+7 but in other jurisdictions, by statute, no 
justification is required or no justification other 
than a sworn statement of its condition filed with 
a specified officer, or a certificate of its authority 
to transact business given by the state insurance 
commissioner or other officer, as provided by stat- 


Surety companies. 


ute.1§ 


stance as the statute required, but 
also of its sufficiency as to the sure- 
ties, and that the appellee could not 
therefore require the sureties in the 
substituted undertaking to justify by 
excepting to their sufficiency. 

14. Ariz.—Halladay v. Hall, 13 
Ariz. ‘258, 108 P 479; McDonald v. 
Ellis, 4 Ariz. 189, 36 P 37. 


Iowa.—Lane v. Goldsmith, 23 Iowa 


240. 

Kan.—Chicago, ete., R. Co. v. Mar- 
shall, 47 Kan. 614, 28 P 701 

N. ‘C.—Lytle Vv. Lytle, 90 N. G. 647; 


McMillan v. Nye, 90 N. C. 11; Har- 
shaw v. MeDowell, 89 N. C. 181; Bry- 
son ie Lueas, 85' N.C. 397. 

N. D.—Stewart v. Lyness, 22 N. D. 
149, 132 NW 768 

Ok. —Brickner v. Sporleder, 3 Okl. 
561,041 P 726: 

Or.—Starks v. Stafford, 14 Or. 317, 
12 P 670; Holcomb v. Teal, 4 Or. 352. 

S. D.—Hazeltine v. Browne, 9S. D. 
351, 69 NW 579; Tolerton, etc., Co. v. 
‘Casperson, 7S. D. 206, 63 NW 908. 

Wash.—Starling v. Burdette, 28 
Wash. 261, 68 P 723. 

Wis.—Bliss v. Rosenkrans, 125 Wis. 
532, 104 NW 746. 

And see cases in following sections. 


15. See infra § 1210. 
16. Schacht v. Odell, 52 Cal. 447; 
McMurria v. Powell, 120 Ga. 766, 48 


SE 354; Chapple v. Tucker, 110 Ga. 
467, 35 SE 643; Young v. Colby, 2 
CodeRep (N. Y.) 68; Fullerton Lum- 
ber Co. vy. Tinker, of SteD, 647, 115 
NW 91; Towle v. Bradley, 2 S. D. 
472, 50 NW 1057. See infra § 1206. 
17. Fox, v. Hale, ete., Silver Min. 
Co.,.97 Cal. 353, 32 P446;, Libby .v. 
‘Spokane Valley Land, etc.; Co., 15 Ida. 


AG, OSU lee hLeis Rosenwald vy. Phenix 
Ins. Co., 9 NYCivProe 444; Hurd v. 
Hannibal, etc... R..Co., 6 NYCivProc 


386; Harle v. Earle, 6 NYCivProe 171 
note; McGean v. MacKellar, 6 NYCiv 
Proc. 169, 67 HowPr 273. 

18. La.—Eichorn v. New Orleans, 
ete., Light, etc., Co., 114 La. 712, 38 S 
526, 3 AnnCas 98 (the qualifications 
of a surety company on an appeal 
bond cannot be questioned, when it 
is authorized to act by the certificate 
‘of the secretary of state); Moffet v. 
Koch, 106 La. 371, 31 S 40. 

Mont.—King v. Pony Gold Min. Co., 
24 Mont. 470, 62 P 783. 

N. Y.—Harriman v. Geer, 75 Misc. 
218, 133 NYS 270 (sworn ‘statement 
of a surety company of its condition 
filed with the county clerk is a suffi- 
cient justification under the New 
York Insurance Law, Consol. lL. 
[1909] c 28 § 184). 


Wash.—De Roberts v. Stiles, 24 
Wash. 611, 64 P 795. 
Wis.—Johnston v. Northwestern 


Live Stock Ins. Co., 107 Wis. 337, 83 
INW 641. 


As we shall see in another section | 
failure of the sureties to justify, or defects in the 
justification, will in some jurisdictions, but not in 
others, invalidate the bond or undertaking and be 
ground for dismissal of the appeal, unless it may 
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Manner of justifying. In justifying, the sure- 
ties must comply with the statutory requirements 
as to the method of justification.’® 

[§ 1206] bbb. Upon Signing or Filing. In some 
jurisdictions the statutes require that the surety or 


sureties shall justify at the time of signing or fil- 


[§ 1207] 


ing .the bond or undertaking, or that an affidavit 
of justification shall accompany the bond or under- 
taking ;?° and, although the rule is otherwise in 
some states, it has generally been decided that such 
provisions are mandatory and that the appeal, in 
order to be valid, must be perfected in accordance 
with their requirements.?? 

ccc. Upon Exception or Objection. 
der some statutes the sureties need not justify or 
need not justify further than by affidavit accom- 
panying the bond or undertaking, unless the ap- 
pellee excepts or objects: to their sufficiency; but 
when a proper exception or objection is filed they 
must then justify as required by the statute;** and 
in some jurisdictions, although not in others, a fail- 


Un- 


| ure of the sureties to justify after exception to their 


Necessity for recital in bond as to 
compliance with law see infra § 1216. 

[a] Certificate of insurance com- 
missioner.—(1) Under a statute pro- 
viding that a certificate of the insur- 
ance commissioner as to the author- 
ity of a foreign insurance company 
to transact business in this state 
shall be eauivalent to the justifica- 
tion required of sureties by law, 
where an appeal bond was filed by a 
foreign surety company it is essen- 
tial to the validity of the appeal that 
it shall be accompanied by a certifi- 
cate of the insurance commissioner 
that such surety company has au- 
thority to transact business in this 
state. Johnston v. Northwestern 
Live Stock Ins. Co., 107 Wis. 337, 83 
NW _ 641. And see Dodge v. Corliss, 
27 Wash. 685, 68 P 177. (2) But it 
has been held that the defect may be 
cured by supplying the certificate or 
a copy thereof, even after the time 
for taking an appeal has expired. 
en v. Barnett, 142 Wis. 18, 124 NW 

19. Hatch v. Coddington, 11 F. 
Cas. No. 6,205, 5 Blatchf. 523; Hob- 
son v. Johnson, 12 F. Cas. No. 6,553, 
4 Biss. 505; Boyce v. San Francisco 
SupernCt.) WL0mCal., 4045) 42:02) 89's 
Tevis v. O’Connell, 21 Cal. 512; Roush 
v. Van Hagen, 18 Cal. 668; Barnett v. 
Pardow, 10 Wend. (N. Y.) 615; Bon- 
nell v. Esterly, 30 Wis. 549. See in- 
fra §§ 1208, 1209. 

20. Ariz.—Halladay v. Hall, 13 
Ariz. 258, 108 P 479; McDonald v. 
Ellis, 4 Ariz. 189, 36 P noe 

N. C.—Witt v. Long, 93 N. C. 388; 
State ay Wagner, 91 N. C. sot 

N. D.—Stewart v. Lyness, 32 N. D. 
149, 132 NW 768. 

Or.—State v. McKinmore, 8 Or. 
207; Holcomb v. Teal, 4 Or. 352. 

Wash.—Mironski v. Noon, 65.Wash. 
568, 118 P 735; Starling v. Burdette, 
28 Wash, 261, 968 BP. 7238: Hyatt... 
Lewis,.20 Wash. 303, 55 P 217; Glov- 
er v. Cove, 16 Wash. 323, 47 P 737; 
Northern Counties Inv. Trust Co. v. 
Hender, 12 Wash. 559, 41 P 913. 

Wis.—Bliss .v. Rosenkrans, 125 
Wis. 5382, 104 NW 746; Johnston v. 
Northwestern Live Stock Ins. Co., 107 
Wis. 337, 83 NW 641. 

21. See cases in preceding note. 

Necessity for and sufficiency of af- 
fidavit see infra § 1208. 

Effect of want of or defects in jus- 
tification see infra § 1210. 

22. Cal.—Swasey v. Adair, 83 Cal. 
136, 23 P -284; Hill v. Finnigan, 54 
aie ia bi be Schacht v. Odell, 52 ‘Cal. 
447, 

Ga.—Dieter v. Ragsdale, 120 Ga. 
417, 47 SE 942. 

Ida Holcomb vy. Reed, 5 Ida. 60, 


46re 
Ky.—Durham y. Strait, 119 Ky. 


ae 83 SW 581, 26 KyL 1147. 

. Y.—Zweceker v. Levine, 135 App. 
Div, 432, 120 NYS 425; Travis v. 
Travis, 48 Hin 3437 1 NYS 357; Hoff- 
man v. Smith, 34 Hun 485; Riddle v. 
MacFadden, 60 Misc. 569, 112 NYS 
498; Culliford v. Gadd, 2 Misc. 574, 
22 NYS 539; Kelsey v. Campbell, 14 
AbbPr 368; Chamberlain v. Dempsey, 
13 AbbPr 421; Wilson v. Allen, 3 
Owes 3869; Moody v. Baker, 5 Cow. 

Or.—Holcomb v. Teal, 4 Or. 352 
(holding that, while the justification 
need be made only after exception to .- 
the sufficiency of the sureties, the 
statutory affidavit as to the qualifica- 
tions of the sureties must be filed 
contemporaneously with the filing of 
the undertaking). And see Pencinse 
v. Burton, 9 Or. 178; State v. McKin- 
more, 8 Or. 207; Alberson v. Mahaf- 
HOG 6 Or. 412 » Lewis v. Lewis, 4 Or. 

S.. D.—Fullerton Lumber Co. v. 
Tinker, 21 S. D. 647, 115 NW 91; 
Dunn v. Canton Nat. Bank, TY SS: 
305, 77 NW 111; Hazeltine v. Browne, 
9"'S. Dis3515 69 NW > 79. 

Wash.—Murray v. Moynahan, 27 
Wash. 379, 67 P 810; Sligh v. Shelton 
Southwestern R. Cvu., 20 Wash. 16, 
54 P 763; Warburtons ve" Ralph 9 
Wash. 537, 38 P 140. 

Wis.—Johnston vy. King, 83 Wis. 8, 
53 NW 28; Lee v. Lord, 75 Wis. 35, 
43 NW 799, 44 NW 771. 

[a] Burden of proof.—(1) In at- 
tacking the sufficiency of an appeal 
bond, a mere prima facie showing on 
the part of appéllee will cast the 
burden of showing the responsibility 
of sureties upon appellant. Kirby v. 
Collins, 5 Wash. 682, 32 P 769. See 
also State v. Judge Civil Dist. Ct., 35 
La. Ann. 7387; Atty.-Gen. v. Fonseca, 
5 Man. 300. (2) In Louisiana a stat- 
ute provides that ‘‘the party furnish- 
ing the security shall prove his sol- 
vency, to the satisfaction of the 
court, whenever it is questioned by 
any party interested in the appeal.” 
The object of this formal legislation 
is to do away with an offensive ju- 
risprudence of several years’ stand- 
ing, which had just previously es- 
tablished that the insufficiency of the 
surety must be shown by the at- 
tacking party, and to fasten beyond 
cavil the burden of proof as to the 
sufficiency of the surety, on the prin- 
cipal in the bond, State vy. Rightor, 
36 La. Anne Miley te. 

[b] The solvency of the surety 
cannot be determined on a motion to 
dismiss, especially where the ques- 
tion was raised in the lower court 
and an_appeal taken from its deci- 
sion. De Gruy v. Aiken, 43 La. Ann. 
ROS Se Se (aT. 

{c] It is not the practice of the 


——— 


. 
| 
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sufficiency renders the bond or undertaking of no 
effect, and is ground for dismissal of the appeal.?* 
Under these statutes, as a rule, in order to require 
sureties to justify, the exception must be to their 
sufficiency financially, and not to their competency 
or to the sufficiency of the bond or undertaking ;** 
and the exception must be taken within the time 
prescribed by the statute;*° and the appellant must 
be duly notified of the exception.*® 

It has been held that, where 
the appellee has a right to except to the sureties 
within a certain period after notice of appeal, he is 
entitled to notice of the names of the sureties, 
which must contain, besides the names of the sure- 
ties and additions, their calling or occupation, and, 
in the city, the number of the street where they re- 


Notice to appellee. 


high court of chancery of Maryland 
to require the sureties in an appeal 
bond, when excepted to, to justify in 
order to ascertain their sufficiency, 
in analogy to the practice at law in 
the case of bail. Ringgold’s Case, 1 
Bland 5; Barnum v. Raborg, 2 Md. 
Ch. 516. 

[d] Where the surety is a surety 
company, the manner in which it 
shall justify is ordinarily prescribed 
by statute, and statutes applicable to 
a justification of personal sureties 
are inapplicable. Konig v. Nevada- 
California-Oregon R. Co., 36 Nev. 181, 
a Naja SWZ 

23. See infra § 1210. 

24. Schacht v. Odell, 52 Cal. 447; 
Young v. Colby, 2 CodeRep (N. Y.) 
68; Fullerton Lumber Co. v. Tinker, 
21, Si. 642, 11'5 INIW 91." See also 
supra § 1205 as to meaning of ‘‘suffi- 
ciency.” 

[a] An objection that the affidavit 
attached to the undertaking is de- 
fective and points out an insufficiency 
in the form of the undertaking filed 
is not an objection to the sufficiency 
of the sureties. Schacht v. Odell, 52 


-Cal. 447. 


{[b] An objection that the resi- 
dence of the sureties is not shown 
on the undertaking is not an excep- 
tion to the sufficiency of the sureties. 
Fullerton Lumber Co. v. Tinker, 21 
S27 Dr 647,115. NWie9 k 

25. Blake v. Lyon, ete., Mfg. Co., 
75 N. Y. 611; Webster v. Stevens, 12 
N. Y. Super. 682, 3 AbbPr 227; Culli- 
ford v. Gadd, 2 Misc. 574, 22 NYS 
539; Hays v. Armstrong, 7 Oh. 247; 
McCabe-Duprey Tanning Co. vy. Eu- 
Danks) 57 LOL. 44.010 22 PaO 5 tae Opek: 
395; Callahan v. Portland, etc. R. 
Coy ot UeOr 556,72 Basis. Bush ave 
Geisey, 16 Or. 267, 19 P 122; Lewis v. 
Lewis, 4 Or. 209; Donovan v. Wood- 
cock, 18 S. D. 29, 99 NW 82. 

fa] In particular jurisdictions.— 
(1) They are often required to be 
taken within a certain number of 
days after the filing of the appeal 
bond or undertaking. Brown  v. 
Green, 65 Cal. 221, 3 P 811; Lewis v. 
Lewis, 4 Or. 209. (2) In Idaho the 
taking of exceptions to the suffi- 
ciency of the sureties within five days 
after the filing of the undertaking is 
in time. Zienke v. Northern Pac. R. 
Con Mieldas 146,65) Bedsiacs(3)> But 
they may be required to be taken 
within a certain number of days af- 
ter service of such bond or under- 
taking. Slattery v. Haskin, 42 Hun 
86, 3 NYSt 497; McCabe-Duprey Tan- 
ning Co. v. Eubanks, 57 Or. 44, 102 P 
795, 110 P 395. (4) Or after notice 
of the appeal. McConnell v. Spicker, 
13 S. D. 406, 88 NW 435. (5) And 
in at least one jurisdiction the appel- 
lee has a discretion whether to ex- 
eept within a certain number of days 
after the service of the notice of ap- 
peal or within a certain number of 
days after the service of the bond or 
written notice of the filing thereof. 
2 Ballinger Annot. Codes & St. Wash. 
(1897) § 6510. 

26. Cal.—Rouch vy. Van Hagen, 17 
Gal sezi, ; ' 
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7 32 
given. 


Ida.—Davelin v. Post Falls Woolen 
Mills Co., 4 Ida. 735, 44 P 554. 

Nev.—Konig v. Nevada-California- 
OrezoniwR: "Cox 36 Neveu sie ello fe 
141 (holding notice required by rule 
of court, although not by statute). 

N. Y.—Liddy v. Long Island City, 
102 N. Y. 726, 7 NE 904; Jackson v. 
Wiseburn, 5 Wend. 136. 

S. D.—Hazeltine v. Browne, 9 S. D. 
351, 69 NW 579. 

Wash.—Glover v. Cove, 16 Wash. 
323, 47 P 787. 

N. W. Terr.—Genge v. Wachter, 4 
Terr: Li. 122- 

[a] Effect of want of notice.— 
But, although notice of the filing of 
exceptions to the sufficiency of sure- 
ties to an undertaking on appeal was 
not given appellant, it was held 
proper to dismiss the appeal on his 
failure to cause the sureties to jus- 
tify, or to file a new bond, where he 
was given five days within which to 
do so after notice in open court of 
the filing of the exceptions. MHol- 
comb v. Reed, 5 Ida. 60, 46 P 1019. 

[b] Form and contents.—(1) The 
form and contents of the notice are 
determined by the statute, which 
must be substantially complied with. 
Schacht v. Odell, 52 Cal. 447; Young 
v. Colby, 2 CodeRep (N. Y.) 68; Ful- 
lerton Lumber Co. v. Tinker, 21 S. D. 
647, 115 NW 91. (2) Notice of ex- 
ception must be “to the sureties” and 
not “‘to the undertaking.’ Young v. 
Colby, 2 CodeRep (N. Y.) 68. And 
see supra this section note 24. (3) 
An irregular notice may be taken 
advantage of by motion to have it 
adjudged irregular or void. Hol- 
pgok v. Brennan, 48 HowPr (N. Y.) 

[ec] Service.—(1) Statutes some- 
times expressly require the notice of 
exceptions to be served on the ap- 
pellant or his attorney. And, even in 
the absence of a statute so requiring, 
professional courtesy and the better 
practice require service to be made. 
Holcomb v. Reed, 5 Ida. 60, 46 P1019. 
(2) Notice to appellant’s attorney is 
sufficient under a statute allowing 
the giving of such notice to an 
agent of appellant. Cummings v. 
Forsman, 6 Pa. 194. (3) Personal 
service of the notice of exceptions to 
the sufficiency of the sureties may be 
made at any time before midnight 
of the last day of service. Hazel- 
tine v. Browne, 9 S. D. 351, 69 NW 
579 (holding that the limitation as 
to 9 P. M.,. in Comp. L. § 5328, pro- 
viding that “the service may be per- 
sonal... or where there is no per- 
son in the office, by leaving it be- 
tween” 6 A. M. and 9 P. M., does not 
apply to personal service). (4) A no- 
tice served after the exceptions are 
filed is sufficient, although delivered 
to the officer before they are filed. 
McDonald v. Paris, 9 S. D. 310, 68 
NW 737. 

27. Beach v. Southworth, 6 Barb. 
GN. Yel 73; Ieeodekepags: 

28. Cal.—Wood v. Monterey Coun- 
ty, Super, Ct, Gi Cale 15, ainkac0 0. 
Stark v. Barrett, 15 Cal. 361. 


Before what court or officer. 
tions to the sufficiency of sureties must be taken 
| in the trial court,?* and when not so taken they 
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[§ 120T 


And where the time for the appearance of » 
the sureties for justification is definitely fixed by 
them or by the appellant, and not by the appellee, 
notice must be given to the appellee where they will 
appear to justify,?> unless notice is waived,”® or the 
appeal may be dismissed.*° 
where the time for the appearance of the sureties 
is definitely fixed by the appellee, the sureties are 
of course relieved from giving any notice to the ap- 
pellee of the time when they will appear to justify.*+ 
And where justification is ex parte by affidavit, no- 
tice of time and place of justification need not be 


But in jurisdictions. 


As a rule excep- 


Ida.—Davelin v. Post Falls Woolen 
Mills Co., 4 Ida. 735, 44 P 554. 

N. Y.—Dresser v. Brooks, 5 HowPr 
Gos 


Or.—Cook y. Albina, 20 Or. 190, 25 
P 386. 

S. D.—McDonald v. Paris, 9 S. D.~ 
310, 68 NW 737. 

[a] Parol notice of justification 
of sureties on an appeal bond is good 
unless written notice is expressly re- 
quired by statute. Judson v. Bulen, 
6 Dak. 70, 50 NW 484. 

[b] Day named in notice.—(1) Se- 
curity in appeal cannot be legally 
given, in the absence of the opposite 
party, on a day different from that 
stated in the notice. Charbonneau v. 
Davis; s20n bCursy 164. (2) But an 
appeal will not be dismissed merely 
because the security was put in one 
day sooner than the day stated in 
the notice served on respondent, if 
no objections are made to the sure- 
ties themselves. Canada Inv. ete., 
Co. Vv. Hudony 25 ,LeJar 22%. 

[c] Appearance at last hour 
named in notice.—In Lower v. Knox, 
10 Cal. 480, where the notice of jus- 
tification required the appellee to 
appear between the hours of ten and 
five on a certain day, it was held that 
the clerk properly refused to take tha 
justification of. the sureties before 
the last hour stated in the notice, 
that the appellant should have desig- 
nated an hour at which he would have 
been present with his sureties, and 
that he could not, by his failure to 
do so, compel the attendance of the 
opposite party for the entire day. 

29. McDonald v. Paris, 9 S. D. 310, 
68 NW 737 (holding, however, that, 
on appeal from the dismissal of an 
appeal from a justice’s court, for the 
reason that notice of the justification 
of the sureties had not been given to 


.the adverse party, where it was 


claimed by the appellant that such 
notice had been waived, but the only 
evidence of such waiver was the in- 
sertion in the justice’s certificate of 
justification of the words “and by 
agreement of the parties,’ which 
words were erased by a line drawn 
through them, it would be presumed, 
in the absence of evidence to the con- 
trary, that the words were erased by 
the justice himself before the return 
was filed). 

30. Davelin v. Post Falls Woolen 
Mills, 4 Ida. 735, 44 P 554; McDonald 
v. Paris, 9 S. D. 310, 68 NW 737 (es- 
sential to jurisdiction). 

31. See for example 2 Ballinger An- 
not. Codes & St. Wash. (1897) § 6510. 

32. Barnett v. Pardow, 10 Wend. 
(UN yaa alse 

33. Cummings y. Forsman, 6 Pa. 
194; Frew v. Clark, 34 Wash. 561, 76 
P 85; Noble v. Whitten, 34 Wash. 
507, 76 P 95; Jones v. Herrick, 33 
Wash. 197, 74 P 332; Weiser v. Holz- 
man, 33 Wash. 87, 73 P 797, 99 AmSR 
932; Murray v. Moynahan, 27 Wash. 
379, 67 P 810; De Roberts v. Stiles, 24 
Wash. 611, 64 P 795; Roberts v. Shel- 
ton Southwestern R. Co., 24 Wash. 
427, 58 P 576. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


$8 1207-1208] 
must be deemed waived.*4 


statute.®° 
Time of justification. 


the appellee.*® 


Examination. The statute determines by whom 
the examination is to be conducted,*® and may also 
determine the scope of the examination.*® 

Reducing testimony to writing. It has been held 
that the testimony taken on the examination need 
not be reduced to writing, unless it is so required 
by statute, although it would be the right of a party 
aggrieved by the decision to have a record made if 
he desired to avail himself of the conclusion 


reached.41 


Withdrawal of exception or waiver. 
tion to sureties may be withdrawn by oral stipula- 


And the sureties must 
justify before the court or officer prescribed by the 


The time within which 
sureties who are excepted to must appear and jus- 
tify is generally regulated by statute;°° and it has 
been decided that the time so fixed cannot be short- 
ened *7 or extended by order of the court. or’ by 
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justification.*% 


[§ 1208] 


Failure of appellee to appear. 
has been held, must appear at the time and place 
fixed for the appearance of the sureties for the pur- 
pose of examining them as to their sufficiency, and 
if he fails to do so the justification is waived.*4 
(cc) Affidavit of Qualifications or Suf- 
ficiency. As has already been stated, the statutes 
frequently require an affidavit of the qualifications 
or sufficiency of the sureties'to accompany the bond 
or undertaking when it is filed, or to be afterward 
made if exception is taken by the appellee to the 
sufficiency of the sureties; and if the required affi- 
davit is not made at all, or if it is materially de- 
fective in its statements or otherwise, the sureties 
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though no exception had been taken.*2 And waiver 
by the appellee of justification after exception ren- 
ders justification unnecessary, or is tantamount to 


The appellee, it 


should be rejected, and in many jurisdictions, al- 


An excep- 


though not in all, the omission or defect will render 
the bond or undertaking insufficient and will be 


tion, and if withdrawn, the undertaking is left as | fatal to the appeal, unless waived or cured.*® 


[a] In Louisiana objections to the 
sufficiency of sureties must be made 
in the lower court. State v. St. Paul, 
111 La. 71, 35 S 389; McSweeney v. 
Blank, 107 La. 292, 31 S 636; Davies 
v. Monroe Waterworks, ete., Co., 107 
La. 145, 31 S 694; De Gruy v. Aiken, 
AO 1a. Ann 198 9S 4; ybaker "¥, 
Shultz, 35 La. Ann. 524; Weiser v. 
Blaese, 34 La. Ann. 833; Dumas 
vy. Mary, 29 La. Ann. 808; Edwards 
vy. Edwards, 29 La. Ann. 597; State v. 
Judge New Orleans Fourth Dist. Ct., 
20 La. Ann. 390; Wood v. Harrell, 14 
La. Ann. 61; Tanner v. King, 10 La. 
Ann. 485; Stanton yv. Parker, 2 Rob. 


550. 
"34, Roberts v. Shelton Southwest- 
ern R. Co., 21 Wash. 427, 58-P 576; 


Warburton v. Ralph, 9 Wash. 537, 38 
P 140; McEachern v. Brackett, 8 
Wash. 652, 36 P 690, 40 AmSR 922. 
But in Helden vy. Helden, 9 Wis. 
557, after the case had reached the 
supreme court the respondent gave 
notice of exceptions to the sufficiency 
of the sureties. This matter having 
been brought before the court, the 
appellant moved for an order for 
time to bring in his sureties to jus- 
tify, showing cause by affidavits why 
the sureties had not justified before. 
It was held that the motion of appel- 
lant should be allowed. 

85. Boyer v. San Francisco Super. 
Ct., 110 Cal. 401, 42 P 892 (holding 
that, where exception is made to the 
sufficiency of sureties, the parties 
have the option, under the statute, to 
justify before either a judge of the 
superior court or the county clerk; 
and, where a justification was had 
before. the county clerk, the court 
had no power to order the sureties to 
appear before it for a second justifi- 
eation; that the county clerk and a 
judge of the superior court were 
vested by the statute with equal au- 
thority as to the justification of sure- 
ties; and that there was no provision 
of law for a review by the trial court 
of the action of the county clerk in 
passing upon the sufficiency of the 
sureties); Tevis v. O’Connell, 21 Cal. 
512: Roush v. Van Hagen, 18 Cal. 
668; Bonnell v. Esterly, 30 Wis. 549. 

[a]. Judge of another county.—(1) 
Where the statute reouires the sure- 
ties to justify before the county judge 
of the county in which the suit is 
pending, a justification before the 
county judge of another county, al- 
though the. sureties reside there, is 
insufficient. Tevis v. O’Connell, 21 
Cal. 512; Roush v. Van Hage, 18 Cal. 
668. (2) But it is otherwise where 
the statute permits the sureties to 
justify before ‘a county judge,” with- 
out specifying the county. Bonnell 
vy. Esterly, 30 Wiss 549. 


[b] Before justice of peace.—In 
Cummings v. Forsman, 6 Pa. 194, it 
is held that, on exception to bail en- 
tered on an appeal from the judgment 
of a justice of the peace, and notice 
served on the appellant to justify his 
bail, the proper place to justify the 
same, until a transcript has been 
taken and filed in the court of com- 
mon pleas by the appellant, is the 
court of the justice. 

386. Randall v. Los Angeles County 
Super. Ct., 19 Cal. A. 184, 124 P 1058; 
Snyder v. Wooden, 11 Ida. 150, 81 P 
377; Davelin v. Post Falls Woolen 
Mills Co., 4 Ida. 735, 44 P 554; Hees 
v. Snell, 8 HowPr (N. Y.) 185; Camp- 
bell v. Gregg, Brightly (Pa.) 440. 

[a] Irregular justification.—Sure- 
ties who have justified in time, but 
have done so irregularly, may be al- 
lowed to justify anew, even if the 
time for justification is past. Kelly 
ve Moody, 7 Ei) (GN: YY.) 156; 

[b] On application for extension 
of the time for justification of bail 


on appeal, the merits of the case will. 


not be considered. Bradley vy. Hall, 
EV CatlL9 9° 

37. Chemin v. East Portland, 19 
On ol2, 24 103.9. 

88. McCracken vy. Los 
County Super. Ct., “86 Cal. 74,24 P 
845; Roush v. Van Hagen, 17 Cal. 
121; Randall v. Los Angeles County 
Super. Ct., 19 Cal. A. 184, 124 P 1058; 
Crowley Launch, ete., Co. v. San 
Francisco Super. Ct. Dept. No. 5, 10 
Cali AD 342. 10T P1935 Jackson! =v, 
Wiseburn, 5 Wend. (N. Y.) 136. 

[a] Extension by appellee.—In 
Crowley Launch, etc., Co. v. San 
Francisco Super. Ct. Dept. No. 5, 10 
Cal, A. 3425,346, 101 P 935, the court 
said: “Respondent argues that the 
petitioner, by annearing at the hear- 
ing of the justification of the sure- 
ties, and substantially saying after 
their examination that it was satis- 
fied with their pecuniary ability, 
waived its right both to have them 
justify within five days, and to have 
the appeal dismissed. We have no 
doubt that after excenting to the suf- 
ficiency of sureties their justification 
may be waived, but we apprehend 
that such waiver must be made with- 
in five days, or else the superior court 
will lose jurisdiction of the apneal. 
This position finds support in Sker- 
rett’s Est., 80 Cal. 68, 22 P 85, where 
it was held that, in order to entitle 
certain parties to appeal without fil- 
ing an undertaking under section 946, 
Code Civ. Pro., the order dispensing 
with the undertaking must be made 
within the time fixed by law for filing 
the same. So in Perkins vy. Cooper, 
87 Cal. 244, 25 P 411, it was said that 
unless an undertaking was waived 


Angeles 


( 


within the time for its filing the ap- 
peal is lost.” . , 

39. See for example 2 Ballinger 
Annot. Codes & St. Wash. (1897) § 
6510 (under which the examination 
may be conducted by any respondent, 
or by the judge, or by both). 

Before what court or officer see 
supra this section text and note 383. 

40. Thus in Washington, when the 
sureties appear to justify, they may 
be examined in detail, under oath, 
as to their property and other quali- 
fications as sureties. 2 Ballinger An- 
not. Codes & St. (1897) § 6510. ‘ 
pr Manis v. Lewis, 20 Wash. 303, 


42. Zwecker v. Levine, 135 App. 
Div. 432, 120 NYS 425. 

43. Blair v. Hamilton, 32 Cal. 49: 
Crowley Launch, ete. Co. v. San 
Francisco Super. Ct. Dept. No. 5, 10 
Cal. A. 342,°101 P.935; ‘Snyder’ v. 
Wooden, 11 Ida. 150, 81 P 877; Finkel- 
stein v. Punie, 162 App. Div. 119, 147 
NYS 3817; Cantrall v. Sterling Min. 
Cos Ol OPe LG. Looper aon 

Waiver of justification generally 
see infra § 1277. 


44. Escondido Bank v. San Dieso 
Super" (Ct. 106°" Cady +43) -.30' Pott 
Ballard, “vie Ballard, | 18. INeluys pada 


sia v. Kirby, 6 S. D. 98, 60 NW 

As to waiver see infra § 1277. 

[a] Reason of rule.—In Winton v. 
Kirby, 6 S. D. 98, 99, 60 NW 409, the 
court said: “Section 5232, Comp. 
Laws, provides that the respondent 
may except to the sufficiency of sure- 
ties on such undertaking, and thus 
reauire them to submit to an exam- 
ination as to their property qualifi- 
ceations. The obvious purpose of 
this is to afford the respondent an 
opportunity of assuring himself that 
he has good and sufficient security. 
If he deliberately neglect to avail 
himself of the opportunity, he must 
be taken to have waived his right, 
and to accept the sureties as suffi- 
cient.” 

45. Ariz.—Halladay v. Hall, 13 
Ariz. 258, 108 P 479: McDonald vy. 
Bllis, 4 Ariz. 189, 36 P 87. 

N.C witt, v.. Hons, 393) IN, "C2 388 
State v. Wagner, 91 N. C. 521. 

N. D.—Stewart v. Lyrfess, 22 N. D. 
149, 132 NW 768. 

Or.—State v. McKinmore, 8 Or. 
207; Holcomb v. Teal, 4 Or. 352. 

Wash.—Mironski v. Noon, 65 Wash. 
568, 118 P 735; Starling v. Burdette, 
45, \Vash. 2615 68 PP 723°" Hyatte ve 
Lewis, 20 Wash. 303, 55 P 217; Glov- 
er v. Cove, 16 Wash. 323, 47 P 737; 
Northern Counties Inv. Trust Co. v. 
Hender, 12 Wash. 559, 41 P 913. 

Wis.—Bliss v. Rosenkrans, 125 
Wis. 532, 104 NW 746; Johnston v. 
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By whom made. 


and not by another.4® But in at 


diction, although two or more sureties are necessary 
to the appeal bond or undertaking, an affidavit by 


one of them is sufficient.4#* 
Before whom made. 


Northwestern Live Stock Ins. Co., 
107 Wis. 337, 83 NW 641. 

Effect of want of or defects in affi- 
davit see infra § 1210. 

[a] Under the old New York 
chancery practice; it was necessary 
that the officer who approved the se- 
curity should, unless he was person- 
ally acquainted with the sureties of- 
fered and knew them to be respon- 
sible, require them to enter into an 
affidavit of justification, as it was 
called. Van Wezel v. Van Wezel, 3 
Paige 388. 

ne Morphew v. Tatem, 89 N. C. 
183. 

47. Warshaw v. McDowell, 89 N. C. 
181, 182 (where the court said: “The 
Code, § 560, further provides in like 
strong and mandatory terms, that ‘an 
undertaking upon appeal shall be of 
no effect unless it be accompanied by 
the affidavit of one of the sureties 
that he is worth double the amount 
specified therein.’ This is a modifica- 
tion of the Code Ciy. Pro., § 310; it 
required all of the sureties to make a 
like affidavit’’). 

‘48. See statutes of the several 

states. 
_ [a] In Michigan, (1) on an appeal 
from a justice of the peace, the affi- 
davit showing responsibility of the 
surety is required to be sworn to be- 
fore a justice of the peace or a 
county clerk of the county. Comp. 
St. (1897) §§ 904, 905. (2) But it has 
been held that the appeal will not be 
dismissed because the affidavit was 
sworn to before a notary public, af- 
ter the appellee has entered a gen- 
eral appearance in the court to which 
the appeal is. taken. Sherwood v. 
Ionia Cir. Ct., 107 Mich. 136, 64 NW 
1045 

[b] If the affidavit is taken hbe- 
fore a person purporting to be a jus- 
tice of the peace and he signs the 
jurat as such, it will be presumed 
that he was a justice, in the absence 
of evidence that he was not so in 
fact. Chamblee v. Baker, 95 N. C. 


8. 

49. Spokane, etce., Lumber Co. v. 
Loy, 21, Wash. -501,. 58 BP. 672,60, Bb 
TEI 

50. Murray v. Moynahan, 27 Wash. 
379, 67 P 810. 

51. See generally Affidavits §§ 50- 
120. 

[a] Must be in writing and under 
oath.—Cole v. Wayne Cir. Judge, 106 
Mich. 692, 64 NW 741. 

Tb] Signing.— (1) It is the »etter 
practice for the sureties to sign the 
affidavit of qualifications. Harshaw 
v. McDowell, 89 N. C. 181. (2) But 
their omission to do so does not af- 
fect the validity of the bond, where 
signing is not required by the stat- 
ute, and where the certificate of the 
clerk states that they made oath as 
reauired by the statute. Colburn v. 
Seymour, '29 Colo. 292, 68 P.219. 

[c] Omission of name in body of 
affidavit.—Where the affidavit of jus- 
tification of a surety attached to an 
undertaking on appeal began thus? 
being duly sworn,” but the 
surety’s name was properly signed 
thereto, it was held sufficient. Brown 
vy. Jessup, 19 Or. 288, 24 P 232. 

52. Ten Eick v. Simpson, 11 Paige 
(N.. Y.) 177; State v. Spiegel, 20 Oh.! 


The affidavit of the qualifica- 
tion of a surety must be made by him in person, 


The statutes usually specify 
the person before whom the affidavit of the qualifi- 
cation of sureties must be taken.*® 
the affidavits of part of the sureties on an appeal 
bond were taken before another surety who was a 
duly qualified notary public will not affect the suffi- 
cieney of the affidavits or invalidate the bond.*® 
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least one juris- 


cient.°° 


The fact that 


Cir, Cty 5S, etl Oh Cin bee. cole: 
Holcomb v. Teal, 4 Or. 352. 

[a] Omission not cured.—An omis- 
sion to state the residence of the affi- 
ant within the state is not cured by a 
statement to that effect in an appli- 
cation for a writ of mandamus to re- 
quire the judge to accept the affiant 
as surety. State v.. Spiegel, 20 Oh. 
Cire Ct, 597,411 ‘Oh. Cire Deen ois: 

53. Ten Eick vy. Simpson, 11 Paige 
(N. Y.) 177. See also Van Wezel v. 
Van Wezel, 3 Paige (N. Y:) 38. 

iba See infra this note; supra § 
1 3 

[a] Arizona.— The statute re- 
quires. each of the affiants to state 
that he is worth the amount for 
which he has signed, over and above 
his just debts and liabilities, exclu- 
sive of property exempt from execu- 
tion. McDonald vy. Ellis, 4 Ariz. 189, 
36 P 37. 

[b] New York.—(1) In this’ state 
it is required that the sureties on a 
bond or undertaking shall state that 
they are each worth the penalty of the 
bond or twice the sum specified in the 
undertaking, over all debts and lia- 
bilities, and exclusive of property ex- 
empt by law from levy and sale un- 
der execution. Code Civ. Proc. § 812; 
Hill v. Burke, 62 N. Y. 111; Gibbons 


'v. Berhard, 16 N. Y. Super. 635; Van 


Wezel v. Van Wezel, 3 Paige 38. (2) 
But in an early case it was held that 
the sureties need swear to being 
worth only double the amount of the 
judgment. Rich v. Beekman, 2 Code 
Rep. 63. (3) And under the old 
chancery practice it was not neces- 
sary that each of the sureties should 
justify in double the penalty of the 
bond, provided the amounts in which 
they could each severally justify 
were equal, in the aggregate, to two 
sureties who were worth double the 
penalty of the bond. Clark v. Clark, 
7 Paige 607. 

[ec] North Carolina.—(1) In this 
state a statute requires the affiant to 
state that he is worth double the 
amount of the undertaking, and this 
is essential. State v. Wagner, 91 N. 
C.. 621; Bailey “v. Rutjes,, 914N.. (Cc 
420; McCanless v.. Reynolds, 91 N. C. 
244; Anthony v. Carter, 91 N. C. 229; 
Harshaw v. McDowell, 89 N. C. 181. 
(2) And an affidavit is fatally de- 
fective which does not state that 
the affiant “is worth double the 
amount specified therein.” Lytle v. 
tuy,tlew -905.N; «Cl 647. (3) But the 
statute does not require that the 
affant make affidavit that he is worth 
double the amount over and above 
his liabilities and his homesteads and 
exemptions allowed by law, and this 
statement therefore is not necessary. 
Witt v. Long, 93 N. C. 388. (4) While 
the statute is satisfied if the under- 
taking is accompanied by the affi- 
davit-of one of the sureties that he 
is worth double the amount specified 
therein, yet, if there are two sureties 
to the affidavit, it is not sufficient to 
state that each is worth the amount 
of the bond. Anthony y. Carter, 91 
NESC. 229° 

[ad] In North Dakota it is essen- 
tial that an undertaking upon appeal 
shall be accompanied by the affida- 
vits of the sureties in which each 
surety shall state that he is worth 


Requisites of affidavit. 
fication of the sureties must follow in all respects. 
the substantial requirements of the statute under. 
which it is made, and if it does this, it is suffi- 
The formal requisites of the affidavit are 
those of affidavits generally.®* 
tions it is required that the affidavit shall state the 
residence of the surety or sureties within the 
state;°2 that he is a householder or freeholder 
within the state;>* and that he is worth a certain 
amount, depending 
the appeal bond or undertaking, but sometimes. 
| upon the amount of the judgment.®* 


[§ 1208 


The affidavit of the justi- 
In some jurisdic- 


generally upon the penalty of 
In all of 


the sum mentioned in such affidavit, 
over and above all his debts and li- 
abilities, in property within the state 
not by law exempt from execution, 
and the sums so sworn to must, in 
the aggregate, be double: the sum 
specified in the undertaking. W. 
Rawleigh Medical Co. v. Laursen, 25 
N. D. 63, 141 NW 64, 48 LRANS 198: 
Burger v. Sinclair, 24. N. D326, 146 
NW 235; Stewart v. Lyness, 22 N. D. 
149, 1382 NW 768. 

[e] In Ohio it has been held that, 
where sureties must justify in twice 
the amount of judgment, it is not 
sufficient that they justify in twice 
the amount of the penalty of the 
bond. Orr v. Orr, 5 CincLBul 711, 6 
On: Dec. (Reprint) 968, 9 AmLRec 

{f] In Oregon the statute requires 
the affidavits to state that.all taken. 
together are worth double the sum 
specified in the undertaking over and 
above all debts and liabilities and 
property exempt from execution. 
Holcomb v. Teal, 4 Or. 352. To same 
effect Starks v. Stafford, 14 Or. 317, 
12, RB 670; 

[g]. In South Dakota the statute 
provides that “an undertaking upon 
an appeal shall be of no effect unless 
it is accompanied by the affidavit of 
the sureties, in which each party 
shall state that he is worth a certain 
sum mentioned in such affidavit, over 
and above all his debts and liabili- 
ties, in property within this terri- 
tory not by law exempt from execu- 


-tion, and which sums so sworn to by 


such sureties shall, in the aggregate, 
be double the amount specified in 
said undertaking.” And compliance 
with the statute is essential. Toler- 
ton, etc., Co. v. Casperson, 77S.) “D: 
a ath 209, 63 NW 908. See also infra 

thy. * washingtoneo(1) In this state 
the statute requires the affiant to 
state that he is worth a certain sum 
mentioned, over and above all debts 
and liabilities, in property within the 
state, exclusive of property exempt 
‘from execution, which sum shall be 
‘at least equal to the penalty named 
in the bond, if there-is but one surety, 
or shall amount in all to at least 
twice such penalty, if there is more 
than one surety. 2 Ballinger Annot. 
Codes & St. (1897) § 6509. (2) But 
it is held that the failure of the affi- 
davit of the surety to state that he 
is worth the amount over and above 
all debts and liabilities required by 
statute will not justify the dismissal 
of the appeal. Horton v. Donohoe 
Kelly Banking Co., 15 Wash. 399, 46 
PA09,, 47-2 435.) USee™ also infra § 
1210. (3) It is sufficient for the affi- 
davit to follow the language of the 
statute without stating, when the 
affant is a married man, that he is 
worth the sum mentioned in the stat- 
ute in separate property. Murray v. 
Moynahan, 27 Wash. 379, 67 P 810. 
(4) Although the statute requires 
the affidavit to state that the prop- 
erty is in the state, a motion to dis- 
miss will not lie in the supreme court 
because the surety did not include 
such statement in his affidavit. This 
matter must be addressed to the su- 
perior court upon an exception to the 
sufficiency of the surety, and not be 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ry 


ss 1208-1211] » 


these respects ‘the statute must be substantially 
complied with, or the appeal may fail.°®> But the 
fact that the amount named exceeds the amount 
which the sureties are obliged to swear they are 
worth does uot affect the sufficiency of the under- 
taking on appeal.®® Nor will a mere clerical error 
in the affidavit render it insufficient.>” 

Filing and service. The affidavit of the qualifi- 
cations of the sureties must be filed or served con- 
temporaneously with the filimg or service of the ap- 
peal bond or undertaking, when this is required 
by the statute.5® But a subsequent filing and serv- 
ice have been allowed.®® 

[§ 1209] (dd) Certificate of Justification. In 
at least one jurisdiction if the judge, upon an ex- 
amination of the sureties, is satisfied that they 
are qualified to act as sureties, he shall make a 
certificate to that effect indorsed upon or attached 
to the bond, which shall thereupon stand as a suffi- 
cient appeal bond, but if he is not so satisfied he 
shall in like manner certify to that effect, and there- 
upon the bond shall become void.®° 

[§ 1210] (ee) Effect of Want of or Defects in 
Justification.*! If the sureties fail to justify by 
affidavit or otherwise as required by the statute, or 
if their justification is defective, they should be 


permitted to lie dormant until it is 
too late for appellant to have the 
affidavit corrected or to furnish a 
new bond. McHachern v. Brackett, 
8 Wash. 652, 36 P 690, 40 AmSR 922. 

[i] In Wisconsin the statute re- 
quires that the aggregate worth of 
the sureties on the bond, as shown by 


MelsiCo,; 


14 P 246; 


APPEAL AND 


Iowa.—Porter v. Western Union 
133. lowa 747, 111 NW 322, 
12 AnnCas 585 and note. 
Kan.—Chicago, etc., 
shall, 47 Kan. 614, 28 P 701; Smith v. 
Nescatunga Town Co., 
St.. Louis, 
Wilder, 17 Kan. 239. 
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rejected or the bond or undertaking held insufficient 
by the lower court or officer.*? In some jurisdic- 
tions their failure to justify does not render the 
bond or undertaking invalid or constitute ground 
for dismissing the appeal, if it does not appear 
that they are financially insufficient ;°* and the same 
is true of defects in the justification.** In other 
jurisdictions, however, the statute requiring that the 
bond or undertaking on appeal shall be accompanied 
by an affidavit of justification of the surety or sure- 
ties, or that the sureties shall otherwise justify, if 
excepted to, is held to be mandatory, and a failure 
to justify renders the appeal as though no bond or 
undertaking had been given, so that the appeal will 
be dismissed for want of jurisdiction if there is no 
such justification,®>.or, in some of these jurisdic- 
tions, if the affidavit or other justification is ma- 
terially defective,®® unless the omission or defect 
may be and is cured by amendment or filing a new 


_undertaking,®" or is waived.®® 


[§ 1211] c. Consideration. No consideration 
other than that contemplated and implied by the 
statute is necessary to support a bond or under- 
taking on appeal which is given in compliance with 
a statute.®® But if an undertaking on appeal does 
not follow the statute, so that it must be sustained, 


Utah.—Hoffman v. Lewis, 31 Utah 
UO ne8'., ROASTS) SPratin wa Jarvis > 
Utah 5, 28 P 869. 

Wash.—Mironski v. Noon, 65 Wash. 
568, 118 P 735; Starling v. Burdette, 
28 “Wash. 261, 68 P 723; Northern 
Counties Inv. Trust Co. v. Hender, 12 
Wash. 559, 41 P 913. 


R. Co. v. Mar- 


36 Kan. 758, 
etc. ks) COm Ve 


their affidavits, shall be double the Mont.—Threlkeld v. O’Neal, 26 Wis.—Bliss v. Rosenkrans, 125 

amount specified in the undertaking.| Mont. 209, 66 P 940; King v. Pony | Wis. 532, 104 NW 746. 

Bliss v. Rosenkrans, 125 Wis. 532,| Gold Min. Co., 24 Mont. 470, 62 P See Rabb vy. Thomas, 137 Ill. A. 

104 NW 746. Compare infra § 1210.| 783; State v. Napton, 24 Mont. 450,/ 255 (surety released by failure to 
55. See cases in preceding notes; | 62 P 686. justify); ee v. Kjellin, 93 Minn. 

and infra § 1210. 64 Colburn v. Seymour, 29 Colo. | 422, 101 NW 94 


56. il ov. eurk,. O27 Ne se, lols 
Gibbons v. Berhard, 16 N. Y. Super. 
635; Ex p. Eastabrooks, 5 Cow. (N. 
Nee! 


57. Jones v. Herrick, 33 Wash. 
197, 74 P 332 (holding that, where 
the affidavit stated that each surety 
was worth the sum of two hundred 


CodeRepNS 


65. 
Ariz. 258, 


Ida.—Perkins vv. 


292,.68 P 219; Judson v. Bulen, 6 Dak. 
70, 50 NW 484; Newton v. Harris, 1 
(Nise Ba) eho de 
Washington cases ‘infra note 66 [a]. 
Ariz.—Halladay v. Hall, 
108. Bee aicor 
ET Spano Zr ol SOs ook etO Ue 


66.5 Ni Co State Vv. Roper, 94 N.C. 
859; State v. Wagner, 91 N. C. 521; 
Anthony v. Carter, 91 N. C. 229; 
Turner v. Quinn, 91 N. C. 92; Lytle v. 
Lytle, 90 N. C. 647; Morphew v. Ta- 
tem, 89 N. C. 183; Harshaw v. Mc- - 
Dowell, 89 N. C. 181. 

N. D.—Stewart v. Lyness, 22 N. D. 


And see 


13% 
McDonald v. 


Bridge, 10 Ida. 


dollars “not subject to execution and 
force sale over and above all liabili- 
ties and exemptions,” the word “not” 
was to be regarded as a mere clerical 
error, and did not affect the validity 
of the bond). 

58.' Van Wezel v. Van Wezel, 3 
Paige (N. Y.) 38; State v. McKin- 
more, 8 Or. 207; Holcomb v. Teal, 4 
Or. 352. 

59. Gibbons v. Berhard, 16 N. Y. 
Super. 635; Rich v. Beckman, 2 Code 
Rep (N. Y.) 63 (holding that the af- 
fidavit of the sureties may be filed 
and copies thereof served nunc pro 
tune, where the notice of appeal was 
taken in good faith and the omission 
was due to a mistake). 

60. 2 Ballinger Annot. Codes & St. 
Wash. (1897) § 6510; Hyatt v. Lewis, 
20 Wash. 3038, 55 P 217. 

61. Effect upon liability of parties 
on bond or undertaking see infra 
SeVarrneim, 41C. Se 

62. Hobson v. Johnson, 12 F. Cas. 
No. 6,558, 4 Biss. 505; Edgerton v. 
West, 38 Fla. 338, 21 S 278; Lane v. 
Goldsmith, 23 Iowa 240; Chicago, 
etc., R. Co. v. Marshall, 47 Kan. 614, 
moe e101, 

63. Cal.—Klingler vy. Henderson, 
137 Cal. 561, 70 P 617; De Jarnatt v. 
Marquez, 127 Cal. 558, 60 P 45, 78 
AmSR 90; Tompkins v. Montgomery, 
116 Cal. 120, 47 P 1006; Swasey v. 
Adair, 83 Cal. 136, 23 P 284; Wittram 
v. Crommelin, 72 Cal. 89, 13 P 160; 
Booby v. Hanson, 11 P 489; Hill v. 
Finnigan, 54 Cal. 311; Schacht v. 
‘Odell, 52 Cal. 447. 

Fla.—Edgerton v. West, 38 Fla. 
338, 21 S 278. 


189, 77 P 329; Holcomb v. Reed, 5 Ida. 
60, 46 P 1019. 

Mich.—Cole v. Wayne Cir. Judge, 
106 Mich. 692, 64 NW 741. 

N. Y.—Manning v. Gould, 90 N. Y. 
476, 3 NYCivProc 58, 64 HowPr 429 
[rev 47.N.--Y. Super. 387%, 4 NYCiv 
Proc 387]; Kelsey v. Campbell, 14 
AbbPr 368; Chamberlain v. Dempsey, 
18 AbbPr 421. And see Gibbons v. 
Berhard, 16 N. Y. Super. 635; Riddle v. 
McFadden, 60 Misc. 569, 112 NYS 498. 

N. —Witt v. Lune: G3MIN. GC. eoSion 
State v. Wagner, 91 N.C. 521; Bailey 
v. Rutjes, 91 N.: C. 420; McCanless 
v. Reynolds, 91 N. C. 244; Anthony v. 
Carter, 91 N. C. 229; Turner vy. Quinn, 
91 N. C. 92; Lytle v. Lytle, 90 N. C. 
647; Royster v. Burwell, 90 N. C. 
24° Smith va, Abrams, 90" N.C. 42m; 
Hemphill v. Blackwelder, 90 N. C. 14; 
McMillan v. Nye, 90 N. C. 11; Har- 
shaw v. McDowell, 89 N. C. 181; 
Bryson v. Lucas, 85 N. C. 397. 

N. D.—Stewart v. Lyness, 22 N. D. 
149, 132 NW 768. 

Okl.—Brickner v. Sporleder, 3 Okl. 
561, 44. P/726. 

Or.—Starks v. Stafford, 14 Or. 317, 
12 P 670; De Lashmutt v. Sellwood, 
10 Or. 51; Pencinse v. Burton, 9 Or. 
178; State v. McKinmore, 8 Or. 207; 
Alberson v. Mahaffey, 6 Or. 412; Hol- 
comb v. Teal, 4 Or. 352; Cross v. 
Chichester, 4 Or. 114. 

Ss. D—Donovan v. Woodcock, 18 
S. .D. 329, 99 NW 82; Hazeltine -v. 
Browne, 9 S. D. 351, 69 NW 579; Mc- 
Donald v. Paris, 9 S. D. 310, 68 NW 
737; Tolerton, ete., Co. v. Casperson, 
7 S. D. 206, 638 NW 908; 
Johnson, 4 S. D. 528,57 NW 22b. 


Barber v. | 


149, 132 NW 768. 

Or.—Starks v. Stafford, 14 Or. 317, 
12 P 670 

Ss. D.—Tolerton, etc., Co. v. Casper- 
Sson,.1 3S. D; 7206, 63 NW 908. 

Wis.—Bliss Vv. Rosenkrans, 125 
Wis. 532, 104 NW 746. 

[a] In Washington the court has 
refused in some cases to dismiss the 
appeal, where the affidavits were de- 
fective in not stating all the things 
mentioned in the statute. Warbur- 
ton v. Ralph, 9 Wash. 537, 38 P 140; 
McEachern v. Brackett, 8 ‘Wash. 652, 
36 P 690, 40 AmSR 922. Some doubt 
was cast upon these cases by the 
dictum in Northern Counties Inv. 
Trust Co. v. Hender, 12 Wash. 559, 
564, 41 P 913, where the court said 
that, in. the above decisions, they 
“were certainly more liberal than 
some other courts have been under 
similar provisions of law and, per- 
haps, went beyond the strict letter 
of the statute.” But in the later case 
of Horton v. Donohoe-Kelly Banking 
Co., 15 Wash. 399, 46 P 409, 47 P 
435, those cases were approved and 
followed, and it was held that the 
failure of the affidavit of the surety 
in an appeal bond to state that he is 
worth the required amount, over and 
above debts and liabilities, as pro- 
vided by statute, is not ground for 
dismissing the appeal. 

67. As to cure by amendment or 
filing new bond or undertaking see 
infra: § 12.73. 

68. As to waiver of justification 
see infra § 1277. 

69. Thompson vy. PieRanerd; 3 N. 
Y. 335. See infra § 1214 
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if at all, at common law, there must be a considera- 
And where an under- 
taking is given before the order has been made 
from which the appeal is sought, it has been held 
that it is without consideration and therefore void,'? 
and that the defect cannot be remedied by filing a 
This question of consideration 
usually arises with respect to lability on appeal 
bonds and undertakings, and will be further con- 


tion unless it is under seal.?° 


new undertaking.” 


sidered in a subsequent section.“ 


[§ 1212] 


70. Post v. Doremus, 
371; Thompson v. Blanchard, 3 N. Y. 


335; Robert v. Donnell, 10 AbbPr 
rye [rev on other grounds 31 N. Y. 
71. Stackpole v. Hermann, 126 
Call. 465, 58) 2? 9355 mare v. Mohr, 
125 Cal. 540, 58 P 176. 
[a] Thus undertakings on appeal, 


executed between the time of the 
entering of judgment and the filing 
of a motion for new trial, cannot be 
made to cover the appeal from the 
order denying the new trial, as at 
the time of their execution there is 
no right of appeal from such order, 
and, consequently, no consideration 
for the undertaking in that respect. 
Clarke v.e Mohr, 125 Cal. 540, 58 P 
176. And see Stackpole v. Hermann, 
126 Cali 465," 58> PB 985. 

[b] Undertaking void in part only. 
—But, where an undertaking on ap- 
peal is executed between the time of 
entering the judgment and the filing 
of a motion for a new trial, and is 
designed to cover the appeal from 
both, the instrument is divisible, and 
the fact that it is invalid for want of 
consideration as to the appeal from 
the order does not affect its validity 
as to the appeal from the judgment. 
Glarke) Vv, Mohr,” 125: Cal7 5407 58, 


126 
465, 58 P 935. See infra § 1258. 

73. See infra XVIII in 4C. J. 
74, U. S.—Swan v. Hill, 155 U. S. 
394, 15 SCt 178,39 Ly ed. 197: 

Ariz.—Reilly v. Crowley, 3 Ariz. 
286, 29 P14. 

Cal.—Dunean v. Times-Mirror Co., 
109: ‘Calk"602, 942, PP 147: “Duffy. yv- 
Greenebaum, 72 Cal. 157, 12 P 74, 
3 P23: 

Colo.—Denver, et 15 Oto) 
Paonia Ditch Co., 49 Gore: Oxalate p 
692. 

La.—State v. Crawford, 32 La. Ann. 
526; Walker’s Succ., 32 La. Ann. 525; 
Percy v. Millaudon, 6 La. 584. 

Mo.—State v. Hammond, 92 Mo. A. 
74 be 

Mont.—Faust v. Rustler Min., etc., 
Co., 34 Mont. 368, 86 P 421. 

N. J.—Thorpe v. Keeler, 18 N. J. 
L. 251; Meserole v. Meserole, 13 N. J. 
i. 239. 

N. D.—Burger v. Sinclair, 24 N. 
D. 326, 140 NW 235 
sonen™ .—Eason v. * Clark, 2 Yerg. 

Tex.—Thompson v. Pine, 41 Tex. 
171; Whiting v. Pettus, 1 Tex. 191; 
Deaton v. Feazle, (Civ. A.) 85 SW 
1167; Crouch v. Crouch, (Civ. A.) 68 
SW 515. 

Wash.—Canal Lumber Co. v. Kong 
Yiek Inv..'Co; 67 “Wash, 126,120. P 


Stackpole v. Hermann, 


d. Form and Contents—(1) In General. 
With respect to form and contents, the general rule 
is that the bond, undertaking, or other security on 
appeal or writ of error must, in order that the ap- 
peal or writ of error may be maintained, comply 
substantially with the statutory requirements,’* al- 
though, as we shall see, there are some defects 
which may be disregarded as immaterial,’® and in 
some cases defects may be cured by amendment or a 
new bond or undertaking,’® or may be waived.” 
some jurisdictions it must be in conformity with the 
order of the lower court allowing the appeal,’> or 
with the notice of appeal,’® and it must be for the 


60. ANSP | 


APPEAL AND ERROR 


fomit.2> 


Surplusage. 


In 


882; Erickson vy. Erickson, 
76, 39 P 241. 

Can.—Holsten v. Cockburn, 35 Can. 
SC 1ST. 

See supra § 1173. 

Effect of failure to give, or defects 
in, bond or undertaking see infra § 
1210. 


11 Wash. 


75. See infra this section and sec- 
tions following. 

76. See infra § 1258 et seq. 

77. See infra § 1275 et seq. 

78. See supra § 1173. 

79. See supra § 1173. 

80. See infra § 1225 et seq. 


Necessity for specifying amount or 
penalty see infra § 1226 et seq. 

81. See infra § 1230. 

82. U. S.—Deen v. Hemphill, 7 F. 
Cas. No. 3,736a, Hempst. 154; Smith 
Vi Walkers 222° "Ro Cass Now 13,1282, 
Hempst. 289. 

Ala. 


’65; Bancroft v. Stanton, 7 Ala. 351. 


Cal.—Kaltschmidt v. Weber, 139 
Cal. U6, 72) 3B 632" [rev wnehe 136nCals 
675, 69 P 497]; Canfield v. Bates, 13 
Cal. 606. 

Colo.—Pershing v. Wolfe, 8 Colo. 
AY 82) 44° P 5s: 

Conn.—Vincent v. Mutual Reserve 
ung Life Assoc., 75 Conn. 650, 55 A 
HOE 

Ga.—Maloy v. Maloy, 131 Ga. 579, 
62 SE 991; Hays v.. Eubanks, 125 Ga. 
349, 54 SH 174; Smith v. Jackson, 
122 Ga. 856, 50 SEH 930. 

La.—Morgan’s Louisiana, etc., 
Steamship Co. v. Stewart, 119 La. 


961, 44 S 797; Parker v. Griffin, 117 
La. 977, 42 S 473; Hichorn v. New 
Orleans, etce., Light, etc., Co., 114 


La. 712, 38 S 526, 3 AnnCas 98; Mc- 
Spegeney v. Blank, 107° Wa. 292) (3105S 
ae Y.—Forrest v. Havens, 38 N. Y. 
some eae v. McKinmore, 8 Or. 

S. D.—Fullerton Lumber Co. 
Tinker, 21 S. D. 647, 115 NW 91. 

Wash.—Debenture Corp. v. War- 
ren, 9 Wash. 312, 37 P_ 451; Wilson v. 
Morrell, 5 Wash. 654, 32 P 733. 

Ont.—Re Strathy Wire Fence Co., 
2 OntWR 10381. 

See Havlick v. Davidson, 15 Ida. 
787, 100 P91. 

[a] If an appeal bond is couched 
in language such as will enable the 
appellee to enforce it in manner and 
form and to the extent that the law 
directs, the appellee has no occasion 
to complain. Judicial bonds are 
tested by the law directing them to 
be taken. That which is superadded 
must be rejected, and that which is 
omitted supplied. McSweeney v. 
Blank, 107 La. 292, 31 S 636. 


Vv. 


Directory provisions of statute. 
with directory provisions of the statute does not 
vitiate an appeal bond or undertaking, particularly 
if the appellee makes no objection on ‘that ground.** 
And where the bond embraces all 
the statutory requirements, the addition of matters 
not authorized thereby may be considered as sur- 
plusage and rejected unless so connected with the . 
remainder that they cannot be elided.®® 

Clerical and grammatical defects. 
bond or undertaking vitiated by a mere clerical or 
grammatical error in form or contents,®® such as 


7 


amount or penalty prescribed by statute or fixed by 
the court or officer in accordance with the stat- 
ute,®° and must contain the conditions prescribed 
by the statute or order of court.*? 
substantial compliance with the statutory require- 
ments is all that is necessary,®? and it has been 
held that a bond may be so informal and defective 
as to entitle an appellee to a dismissal, if motion 
therefor is made in proper time, and still be suffi- 
cient to confer jurisdiction tf no objection is made 


As a rule, a 


Noncompliancé 


Nor is the 


83. Ricker v. Collins, 81 Tex. 6623 
17 SW 378; Tynberg v. Cohen, 76 Tex, 
409, 13 Sw 315; Futch v. Palmer, it 
Tex. Civ.. A. 191, 32 SW 566. 

Waiver of defects see infra § 1276, 

84. Dore: v. Covey, 13. Cal.- 502. 
Ives v. Finch, 22 Conn. 101; Clinton 
V.. Phillips: 7o"E. BB? Mone; (Gkcys) th lcne 
Van Dusen v. Hayward, 17 Wend. 
GN PA Ge 

85. ee —Riggs v. State Bank, 11 


Cal.—Williams v. Dennison, 86 Cal. 
430, 25 P 244. 
Pe pg i as v. Farwell, 33 Me. 
Mass.—Guez v. Dupuis, 152 Mass. 
454, 25 NE 740. 
Pec has ha v. 26 Mo: 
Mont.—Gassert v. Strong, 38 Mont. 
18, 98 P 497. 
R. 1. —Mathews v. Morrison, 13 R. 
Wash. — Bridge -y. Calhoun, 57 
Wash. 272, 106 P 762; Ahrens v. Se- 
attle, 39 Wash. 168, 81 P 558. 
As to conditions see infra § 1230. 
Fa eioor amount or penalty. see 
infra § 122 
Use of Nasavare appropriate to 
br Nakata bond. see infra § Uaioe 


Case Noe 13 123a, Hempst. 289. 
gg la-Satterwhite v. State, 28 Ala. 


Montreil, 


702) Billings v. Roadhouse, 5 Cal. 


Colo.—Pershing v. Wolfe, 8 Colo. 


A. 82, 44 P 754, 
wee -—Russell v. Monson, 33 Conn. 
oy pp amas 3) v. Fessenden, 11 Tl. 
La.—Hichorn v. New Orleans, etc., 
hight? ete. .3Co. 114 base giion 68 $ 
526, 8 AnnCas 98; Pasley v. McCon- 
nell, 40 La. Ann. 609) 4S S01 
Schlieder v. Martinez, 38 La. Ann- 
eae Broussard v. Babin, 1 McGl. 
og Me Merrick v. Farwell, 33 Me. 


Mich.—King v. Ingham Cir. Judge, 
69 Mich. 84, 37 NW 50. 
exe C.— Walker v. Williams, 88 N. 

N. D.—Burger v. Sinclair, 24 N. D. 
315, 140 NW 281. 

Tex. —Bell -v. "Goss, "33 -Tex= Gives 
158, 76 SW Sy leie Wood v. Gamble, 
(Civ. PMD VO aS SW 368; Wallace vy. 
Dart, (Civ. A.) 32 SW 239; Lewis v. 
Sproles, (Civ. A.) 28 SW 94; Brown 
v. Shelton, (Civ. A.) 23 SW 483. 

Va.—Acker vy. Alexandria, etc., R- 
Co., 84 Va. 648, 5 SE 688. 

Wash.—Jones v. Herrick, 33 Wash. 
197, 74° PP 382 Dossettyv. “St Paul, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


-§§ 1212-1215] 


the omission ** or misspelling ** of a word, or words, 
the use of the wrong gender in a pronoun,®® or 
the indorsement of the wrong date as the date of 
filing,°® where it is apparent what was intended.®! 

Recitals. The office of a recital is usually to state 
some fact without which statement the bond would 
not show on its face for what purpose it was exe- 
euted.°? The bond or recognizance should contain 
a recital of as much of the cause in which it is 
taken as will show that the court taking it had 
jurisdiction thereof.®? It is unnecessary to set out 
m the recital facts that appear on the face of the 
bond in express words or by necessary inference,** 
and any surplus recitals are merely immaterial.®® 

Abbreviations. Although the use of abbrevia- 
tions in a bond on appeal is dangerous and should 
be avoided, yet where their meaning is shown by 
identification with different parts of the record, it is 
not prejudicial, and will not render the bond insuffi- 
cient.°® 

Interlineations and erasures. Where an appeal 
bond is sufficiently identified with the judgment ap- 
pealed from, and erasures and interlineations com- 
plained of could not affect the liability of the 
surety, they are immaterial and the appeal will not 
be dismissed.®? 

[§ 1213] (2) Date. Although an appeal bond 
or undertaking should properly be dated on the day 
it is executed,®* it is not considered a substantial 
defect, if it is in fact filed or delivered in time, 
etc., Lumber Co., 81 Wash. 489, 72 P 


116. 
[a] 


another time. 


Correction of mere clerical er- 99. 


APPEAL AND ERROR 


Allen v. Rhodebaugh, 
Wright (Oh.) 322. 
Byers v. Gilmore, 10 Colo. A. 


[3C.J.] 1149 


‘that the date is omitted,®*® or is wrongly given,’ as 


the bond takes effect when it is filed and approved.” 
And if the date is not given, it is to be considered 
as of the day of filing,’ or the date of execution 
may be shown by parol,* or the defect may be cured 
by amendment.® 

[§ 1214] (3) Seal® or Consideration. If an un- 
dertaking by sureties on appeal is in the form pre- 
seribed by statute, it is sufficient to support the ap- 
peal, although it is not under seal and no considera- 
tion is expressed therein.’ But if it does not fol- 


_low the statute, and must be sustained at common 


law, if at all, it must be supported by a considera- 
tion, and the consideration must be expressed when 
required by the statute of frauds, unless the in- 
strument.is under seal so as to import a considera- 
tion.® 

[§ 1215] (4) Designation of Appellate Court. 
As a rule the bond or undertaking should desig- 
nate with sufficient certainty the court to which 


'the appeal is taken, and an omission or mistake 
in this respect may render it insufficient,® unless it 


may be cured by amendment.t° In some jurisdic- 
tions, however, a failure to designate the court is 
not fatal, as the law determines to which court the 
appeal les.** But as a rule, if the security is given 
for an appeal to one court, and the appeal is actu- 
ally taken to another, the appeal is not well taken,!” 
and even where the statute does not require the 
undertaking to state the court to which the appeal 
335; and other cases supra this note. 


8. Post v. Doremus, 60 N. Y. 871: 
Thompson v. Blanchard, 3 N. Y. 335; 


ror is unnecessary, and a motion for 
the purpose of such correction will 
be denied. Dossett v. St. Paul, etc., 
Lumber Co., 31 Wash. 489, 72 P 
116. 

[b] Use of “or” for “and” not a 
mere clerical error.—Deaton v. Fea- 
zle, (Tex. Civ. A.) 85 SW 1167. 


87. Billings v. Roadhouse, 5 Cal. 
71 (omission of the words ‘‘to pay 
to) Bell -vee Goss, 33". Tex. . Civ.) LA; 


158, 76 SW 315. 

88. Wallace v. Dart, (Tex. Civ. A.) 
32 SW 239. 

89. Wood v. Gamble, (Tex. Civ. A.) 
32 SW 368. 

90. King v. Ingham Cir. Judge, 
69 Mich. 84, 37 NW 50. 

91. See cases in preceding notes. 

92. Zellars v. National Surety Co., 
210 Mo. 86, 108 SW 548. 

Designation of appellate court see 
infra § 1223. 

93. Peck v. 5 Allen 
(Mass.) 388. 

Recitals as to judgment, order, or 
decree see infra § 1218 et seq. 

94, Zellars v. National Surety Co., 
210 Mo. 86, 108 SW 548. 

95. Gassert v. Strong, 38 Mont. 18, 
98 P 497; Ahrens v. Seattle, 39 Wash. 
168, 81 P 558. : 

[a] “Intends to appeal,” or “is 
about to appeal.’”—An undertaking 
which recites that the appellant “in- 
tends to appeal,” ete., is not void as 
showing that the undertaking was 
executed before the appeal. Forrest 
v. Havens, 88 N. Y. 469. See also 
Kaltschmidt v. Weber, 139 Cal. 76, 
72 P 632 (for a decision to the same 
effect, where the undertaking com- 
menced with the recital, ‘““‘Whereas 
the plaintiff is about to ap- 
peal’). 

96. Eichorn v. New Orleans, etc., 
Light, etc., Co., 114 La. 712, 38 S 526, 
3 AnnCas 98. 

97. Morgan’s 
Steamship Co. 
961, 44 S 797. 

98. Kennedy vy. Congle, 14 N. J. L. 


Thompson, 


Louisiana, etc., 
v: Stewart, 119 La. 


82. 

[a] Appeal bonds will be held to 
have been completed at their date 
where there is nothing to establish 


79, 50 P 370; Bills v. Stanton, 69 Ill. 
51; Eschert v. Harrison, 29 La. Ann. 
860, Mann. Unrep. Cas. 186; Guez v. 
Dupuis, 152 Mass. 454, 25 NE 740; 
Sbaue hpeseey. v. Lewis, 130 Mass. 

[a] The day of the month in the 
date of the bond need not be specified 
therein. ’ Bills v. Stanton, 69 Ill. 51; 
Eschert v. Harrison, 29 La. Ann. 
860; Guez v. Dupuis, 152 Mass. 454, 


25 NE 740. 
1. Littell v. Bradford, 8 Blackf. 
(Ind.) 185; Pray v.. Wasdell, 146 


Mass. 324, 16 NE 266; Leavenworth v. 


Crittenden, 62 Miss. 573; . Dahl wv. 
Tibbals, 5 Wash. 259, 31 P 868. 
2. (Hibernia Sav.,,.-ete., Sac; N. 


Freese, 127 Cal. 70, 59 P 769; Gau- 
det v. Dumoulin, 49 La. Ann. 984, 
22 S 622. (holding that the date of 
the bond was sufficiently fixed by the 
recitals in the bond, and its filing in 
the lower court); Eschert v. Harri- 
son, 29 La. Ann. 860, Mann. Unrep. 
Cas. 186. 

[a] Date taken from sureties’ af- 
fidavit.— Where the undertaking does 
not show the date of its execution, 
but the annexed affidavit of the sure- 
ties is dated, the court will assume 
that the undertaking was signed by 
them not later than that date. Stack- 
pole v. Hermann, 126 Cal. 465, 58 P 
Cea e 

3. Byers v. Gilmore, 10 Colo. A. 
79, 50 P 370; Eschert.v. Hanson, 29 
La. Ann. 860; Reynolds’s Suce., Mann. 


Unrep. Cas. (La.) 370; Evans v. 
Pigg, 28 Tex. 586. 

4 Littell v. Bradford, 8 Blackf. 
(Ind.) 185. 


5. Leavenworth v. Crittenden, 62 
Miss. 573. 

6. Necessity for and sufficiency of 
seal see infra § 1240. _ 

Mee Doohiumervanbininny,. ot Naty. 
350; Thompson v. Blanchard, 3 N. Y. 
335; Gein v. Little, 43 Misc. 421, 89 
NYS 488. See supra § 1211 and 
cross references there given. 

[a] The statute of frauds re- 
quirement that the consideration 
shall be expressed in writing does 
not apply to such an undertaking. 
Thompson y. Blanchard, 3 N. Y. 


Gein v. Little, 43 Misc. 421, 89 NYS 
488; Robert v. Donnell, 10 AbbPr 
454 [rev on other grounds 31 N. Y. 
446]. See supra § 1211. 

9. U. S—Smith v. Walker, 22 F. 
Cas. No. 13,123a, Hempst. 289. 

Ala.—Wetumpka, ete, R. Co. v. 
Bingham, 5 Ala. 657 (on appeal from 
justice’s judgment). 

Cal.—McAulay v. Tahoe Ice Co., 3 
Cal. A. 642, 86 P 912 (holding that, 
where a notice of appeal recited that 
plaintiff appealed to the supreme 
court, and an undertaking recited 


‘that it was to cover an appeal to the 


“Appellate Court, for the Third Dis- 
trict, of the State of California,” a 
court which did not exist, such un- 
dertaking was insufficient to sustain 
the appeal). 

Ill.—Sanitary Laundry Co. v. Peo., 
212 Ill. 300, 72 NE 434. 

N. J.—Merserole v. Merserole, 13 
Ne Js 1, 239: 

[a] Wariance from order of court. 
—Where a bond for appeal to the su- 
preme court was approved, but the 
order of the circuit court allowed an 
appeal to the appellate court, the 
appeal to the supreme court must be 


dismissed. Sanitary Laundry Co. v. 
Peo., 212 Til. 300, 72 NE 434. 
[b] “Yo the superior court,” with- 


out designating the county in which 
the court was situated, or otherwise 
indicating to what court the appeal 
was entered, was held sufficient, on 
from a justice’s judgment, 
since “no other superior court could 
have been intended or understood ex- 
cept that of the county in which the 
case was tried and the judgment ap- 
pealed from was rendered.” Hays v. 
Eubanks, 125 Ga. 349, 54 SE 174. 

10. Pershing v. Wolfe, 8 Colo. A. 
82, 44 P 754; Nations vy. Lovejoy, 80 


te 401, 31 S 811. See infra § 
Rory 
11. .McAulay v. Tahoe Co., 3 Cal. 


A. 642, 86 P 912; Pershing v. Wolfe, 
8, Colo. A. 82, 44 P 54; Zellars v.. 
National Surety Co., 210 Mo. 86, 108 
Sw 548. 

12. McAulay v. Tahoe Ice Co., 3 
CaliyrAtwy 642, .fS0p ee Ole ee teen con. we 
Boughton, 83 Mo. A. 158; Ft. Worth, 
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is taken, it is fatally defective if it states that the 
appeal is taken to a court which does not exist and 
which is different from the court designated in 
the notice of appeal.t? In some jurisdictions, how- 
ever, it has been held that the defect is merely a 
formal one, and will not destroy the jurisdiction of 
the court to which the appeal is taken, and that the 
bond may be amended.'* The bond or undertaking 
will not be vitiated by surplusage in the designation 
of the appellate court,'® or by clerical errors.?® 

[§ 1216] (5) Parties—(a) Obligors. Although 
it has been held that the bond or undertaking should 
show that the appeal was taken by persons who 
have a right to appeal,t? and whether the appeal 
is taken in an individual or a representative ca- 
pacity,'® that, in a recognizance or bond given by 
several, the names of all the obligors, or none, must 
be recited in the body of the instrument,’® and that, 
where a surety is substituted for one who did not 
justify, it is not sufficient that he merely signed the 
bond without putting his name in the body thereof 
in place of the surety who failed to justify,?° the 
general rule is that the bond or undertaking is not 
fatally defective because of the omission from the 
body thereof of the name or names of the appel- 


APPEAL AND ERROR 


sa Na 


lant or principal obligor,” or of the surety or sure- 
ties or one of them,?? if they have duly signed the 
same.2? And it need not appear on the face of 
the bond which of the obligors are principals and 
which are sureties.2* But where the statute re- 
quires an appeal bond to be executed by one or 
more sureties, a bond is fatally defective where, 
on its face and among the signatures thereto, no 
name as surety appears and where the affidavit 
thereon of justification does not purport to be made 
by the person signing the same as a surety.”° 
Partnership. In Louisiana, where an appeal is 
taken by and in the name of a commercial firm, 


[88 1215-1216 


a 


there is no necessity for the names of the individ-_ 


ual partners to be given in the bond.?® 

An appeal bond executed by a surety company 
need not recite that the company has complied with 
the laws relating to the powers and duties of such 
companies, required as a condition precedent to its 
right to do business in the state.27 

Mistake or misnomer and abbreviations. It is 
not a sufficient cause for dismissing an appeal that 
there was a mistake in naming the obligor in the 
body of the bond where it is evident who. is in- 
tended,?® this being a mere irregularity which may 


ete., R. Co. v. Henry, (Tex. Civ. A.) | 148. And see Vincent v. Mutual Re-]sumed and held to be that of a 
88 SW 399; Gulf, etc, R. Co. v.|serve Fund Life Assoc., 75 Conn. 650,] surety, although he is not so de- 
Lyons, (Mex. Civ, (AD) 86 [SW “443 bo Ae ai: scribed. Howell v. Cohen, Mann. 
Turner v. Southern Pine Lumber Co., 22. U. S.—Babbitt v. Shields, 101] Unrep. Cas. (La.) 244. (2) And a 
16 Tex. Civ. A. 545, 40 SW 1078. Ui: Sat, 25 Li tedy 820: person signing an instrument -be- 


13. McAulay v. Tahoe Ice Co., 3 
Cal. A. 642, 86 P 912. See also Tuck- 
er v. State, 11 Md. 322. 

14. Pacific Pav. Co. v. Verso, 11 
Cal. A. 383, 105 P 136 (holding that, 
where a bond properly refers to and 
jdentifies the judgment appealed 
from, and shows that it was appeal- 
able only to the court of appeals, it 
is not void because it recites by mis- 
take that the appeal was to the su- 
preme court, especially in view of 
Const. art 6 § 4, providing for a 
transfer of the appeal to the proper 
court); Pershing v. Wolfe, 8 Colo. A. 
82, 44 P 754 (holding that the mere 
fact that the bond recited that an 
appeal had been prayed to the su- 
preme court did not prevent the court 
of appeals from acquiring jurisdic- 
tion of the appeal, as such defect was 
at most a formal one, which would 
have been amendable in the appellate 
court). yo 

15. Smith y. Montreil, 26 Mo. 578 
(holding that, where a recognizance 
was conditioned for an appeal to the 
land court, the proper appellate 
court, or to the law commissioner’s 
court, the naming of the second court 
was merely surplusage and did not 
invalidate the appeal). See supra § 


Te 

Deel lve. GOSS) oo Lex. Ce LvaeAs 
158, 76 SW 315 (where, by a clerical 
error, the word “court” was omitted 
after the word “district’). See su- 
pra § 1212. 

7 OLINUON 6 Ve, Ips at. FB: 
Mon. (Ky.) 117 (holding that a bond 
which recites an appeal by the sure- 
ties as well as the principal is de- 
fective). 

18. Love v. Francis, 63 Mich. 181, 
29 NW 843, 6 AmSR 290. See also 
infra this section. 

19. Adams v. Wilson, 10 Mo. 341 
(applying rule to recognizance). 

20. Bennett v. San Diego Super. 
Ct., 113 Cal. 440, 45 P 808. 

21. Chamblee v. Baker, 95 N. C. 
98; Clerk’s Office v. Huffsteller, 67 
N. C. 449; Wile v. Koch, 54 Oh. St. 
608, 44 NE 236; Holton v. Wade, 3 
Oh. St. 543 (holding that a recogni- 
zance by a surety on appeal from a 
justice of the peace was sufficient 
where it was in the form prescribed 
by statute, although the name of the 
appellant did not appear in the body 
thereof); Hirams v. Coit, Dall. (Tex.) 


Ala,—Cullen v. Lee, 50 Ala. 494. 

Cal.—Dore v. Covey, 13 Cal. 502. 

Ga.—Chapple vy. Tucker, 110 Ga. 
467, 35 SE 643. 

Ind.—Majenica Tel. Co. v. Rogers, 
43 Ind. A. 306, 87 NE 165. 

La.—Goothye v. Delatour, 111 La. 
766, 35 S 896; Vignie v. Brady, 35 La. 
Ann. 560; Coyle v. Creevy, 34 La. 
Ann. 539; Union Bethel African M. BE. 
See v. Civil Sheriff, 33 La, Ann. 

Mass.—Guez v. Dupuis, 152 Mass. 
454, 25 NE 740. ; 

N. Y.—Ex p. Fulton, 7 Cow. 484. 

Or.—Brown v. Jessup, 19 Or. 288, 
24° P 232) 

Tex.—Baldridge v. Penrand, 68 Tex. 
441, 4 SW 565; Cooke y. Crawford, 1 
Tex. 9, 46 AmD 93. 

[a]. Where two sureties sign an 
appeal bond, it is sufficient if only 
one of them is named in the body of 


the bond. Briant y. Herbert, 30 La. 
Ann, 1127. 
[b] Omission from condition of 


bond.—The omission of the name of 
one of several sureties from the con- 
dition of an appeal bond, where such 
name appears in the penal clause, and 
was duly signed to the bond, is an 
immaterial clerical error. Del Bon- 
dio v. New Orleans Mut. Ins. Assoc., 
28 La. Ann. 139. 

[c] Blank as to surety.—An ap- 
peal bond which is in blank as to 
the name of the surety, and in which 
there is no expression connecting it 
with the signature, so as to create 
an obligation, is insufficient. Gray v. 
Gorden, 2 Harr. (Del.) 158 (holding 
insufficient a bond on appeal by A, 
signed by B, and in the words: “On 
the eighth day of April 1837, the 
said John S. Gray appeals, and —— 
kecomes surety in the sum of,” etc.). 

{d] Sufficient designation.—But an 
appeal bond reading that ‘‘we, Harry 
McEnerny as principal, Lamar C. 
Quintero and... . as surety, are 
held,” ete., and that the above bound 
A shall, ete., ‘otherwise, that the 
said shall be liable in his place,” 
sufficiently designates B as surety, 
and is good if signed by A and B. 
Conery v. His Creditors, 115 La. 643, 
Seley (Oe 

fe] Presumption.—(1) And it has 
been held that the signature of an 
appeal bond by one who is not a 
principal nor a witness will be pre- 


tween other parties, where the law 
or the intention of the parties con- 
templates sureties to be given, will 
be presumed to- have signed as such 
surety, although his name does not 
appear in the body of the bond. 
Coyle v. Creevy, 34 La. Ann. 539. 
(3) And where, in an appeal bond, the 
blank space for the name of the 
surety remains blank, and the prin- 
cipals have signed the bond, and an- 
other name is signed thereto under 
that of the principals, without the 
word “surety” appended, it: will be 
presumed that such name is that of 
the surety, and that it was signed as 
such. Lyons’ Succ., Mann. Unrep. 
Cas. Cua.) 345. 

23. Wenatchee Orchard, etc., Co. 
v. Thompson, 60 Wash. 643, 111 P 
874; and other cases in preceding 
notes. ; 

Necessity for signatures and suf- 
Boren ey: of signatures see infra § 


24. Cullen v. Lee, 50 Ala. 494, 

[a] Where a writ of error was 
indorsed with a memorandum to the 
effect that “Charles ‘S. Hamiltens. ees 
is recognized in the sum of $50 to 
prosecute,” it was held that such 
memorandum imported that plain- 
tiff in error was the principal, and 
C. H. the surety, and was a suffi- 
cient bond within the statute. Vin- 
eent v. Mutual Reserve Fund Life 
Assoc., 75 Conn. 650, 55 A 177. 

25. Wenatchee Orchard, ete., Co. v. 
Thompson, 60 Wash. 643, 111 P 874. 

26. McSweeney v. Blank, 107 La. 
292, 31 S' 636, 

27. Roberts v. Shelton Southwest- 
ern R. Co., 21 Wash. 427, 58 P 576. 

Necessity for certificate of proper 
officer to accompany bond see supra 
§§ 1195, 1205. 

28. Ga.—McDermid v. Judge, 122 
Ga. 28, 49 SE 800 (holding that an 
appeal bond was good where it recit- 
ed that the appellant “brings G. D. 
Lovett and tenders him as security, 
and they, the said [appellant] as 
principal, and Gordon Alderman as 
security, hereby acknowledge them- 
selves bound to the plaintiff . oo . 
for the eventual condemnation-money 
in said case,” and the bond was 
signed by the appellant as principal 
and by Lovett as security, but was 
not signed by Alderman). 

Tll.— Schill v. Reisdorf, 88 Ill. 411 


eet 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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be cured by amendment.?® It has been held, how- 


ever, that a substantial variance in 


the obligatory and conditional parts of the bond 
is fatal to the appeal,®° and an appeal granted to 


one person cannot be perfected by a 
another as principal.*+ 
describing an obligor corporation is 


it is sufficiently identified by the record.*? 

It is not necessary 
in.order to perfeet an appeal that the appeal bond 
or undertaking shall. show the residence or occu- 
pation of the obligors,?* unless the statute ex- 


Residence and occupation. 


pressly so requires.** 
On appeal in particular capacity. 


should give the appeal or undertaking in the par- 
ticular capacity in which he appeals.®® 
appeals in an official or representative capacity the 
bond may be given in that capacity without subject- 
ing him to personal liability,°®* unless the appeal also 
concerns his individual rights, in which case he must 


3T 


also give his individual bond. 


(where the bond was executed by Au- 
gust Walbaum, defendant and appel- 
lant, to John Reisdorf, and appellant 
was mentioned in the condition as 
August Reisdorf, but the names 
were correctly given in all other 
parts of the bond). 

Iowa.—Brock vy. Manatt, 
128. 

Mass.—Guez v. Dupuis, 152 Mass, 
454, 25 NE 740 (holding that the mis- 
nomer was immaterial where the 
principal obligor was described 
throughout the body of the bond as 
Mary Dupuis, and she signed it as 
Mary J. Dupuy). 

N. D.—Burger v. Sinclair, 24 N. D. 
315, 140 NW 281 (holding that, where 
in an appeal bond the ‘context clearly 
shows the intention of the parties, a 
mere technical error in inserting the 


1 Iowa 


word “plaintiff” instead of ,“appel- 
lant” will not of itself invalidate 
such bond). 


Wash.—Dossett v. St. Paul, eitc., 
Lumber Co., 31 Wash. 489, 72 P 116 
(misuse of word “plaintiff” for de- 
fendant). 

[a] Where a bond was executed 
by three appellants, and, in the con- 
dition, they were referred to as “the 
above ‘bounden plaintiff,’ it was held 
to be sufficient. Swain v. Graves, 8 
Cal. 549. 

29. See infra § 1258. 

30. Gillilan v. Gray, 13 Ill. 705. 

31. Richardson’s Succ. 26 la. 
Ann. 187 (holding that an appeal 
granted to Elizabeth McQueen and 
others was not perfected by an ap- 
peal bond signed by M. McQueen, as 
principal, and C. B. Austin, as se- 
curity, as the surety of M. McQueen 
cannot be regarded as the surety of 
Blizabeth McQueen). 

82. FEichorn v. New Orleans, etc., 
Micht sete: 7uCo0.,all4 Las12,.38) 8 
526, 3 AnnCas 98. 

33. Cal.—Dobbins v. Dollarhide, 15 
Cal. 374. 

La.—Northrup v. 47 La. 
Ann. 715, 17 S.259. 

Nev.—State v. Alta Silver Min. Co., 
24 Nev. 230, 51 P 982. 

N. Y.—Blood v. Wilder, 6 HowPr 
446. 


Ss. D.—Fullerton Lumber Co. 
Tinker, 21 S. D. 647, 115 NW 91. 

34. Dobbins v. Dollarhide, 15 Cal. 
874; Dore v. Covey, 13 Cal. 502; Mer- 
serole v. Merserole, 13 N. J. L. 239 
(holding, under a statute requiring at 
least one surety to be a freeholder 
in the county, that the county in 
which the surety resides should be 
specified in the appeal bond). 

85. Smith v. Dennison, 94 Ill. 582; 
Beardsley v. Hill, 61 Ill. 354; Craw- 
ford v. Alexander, 14 La. Ann. 708; 
Love v. Francis, 63 Mich. 181, 29 NW 
843, 6 AmSR 290 (holding that, where 
a party is interested in proceedings! 


Sullivan, 


Vv. 


The use of abbreviations in 


APPEAL AND ERROR 


[§ 1217] 
names between 


bond signed by 


not fatal where 


(b) Obligees. 
sential to the validity of a bond or undertaking, 
it is held in some eases that the failure to name 
any obligee therein is fatal to its validity.*8 
according to other authorities the failure to name 
an obligee is not fatal, as the courts will imply 
that the undertaking was made to the opposite 
party, or to the clerk of the court or other per- 
son to whom the statute requires that it should 
be made payable.*® 
der the term ‘‘and others,’’ parties to an action not 
expressly named may be considered as included 


[oO.S4) Et 


Sinee an obligee is es- 


But 


It has also been held that, un- 


among the obligees in the bond;*° that a bond pay- 


The appellant 
Where he 


able to defendant, without naming him, is good;*! 
and that a bond on appeal is not insufficient because 
it runs to the sureties on appellant’s cost bond in 
the trial court, as well as to respondents.*? 
Mistake or misnomer and abbreviations. 
some cases it is held that where the name of the 
obligee on the bond is different from that of the 


In 


appellee, it is a sufficient cause for dismissal of the 


in interpleader, both as an adminis- 
trator and in his own right, the fil- 
ing of his claim of appeal, and the 
execution of an appeal bond stating 
that he has appealed in his individ- 
ual capacity will not take the case 
up as to him, as administrator, not- 
withstanding he subsequently and in 
due time filed a notice with the reg- 
ister that he appealed both person- 
ally and as administrator, and that 
the appeal bond had been filed). 

[a] Bond of president of police 
jury.—But an appeal bond in a suit 


lagainst the sheriff and police jury 


of a parish, reciting that the presi- 
dent of the police jury as principal, 
and another as surety, etc., were held, 
ete., the condition of the obligation 
being that, if the president should 
prosecute, etc. and signed by him 
and the surety, although not the 
bond of the police jury itself, was 
held a sufficient bond to support its 


appeal. State v. Davis, 119 La. 247, 
44 8 4. 
[b] Where an administrator ap- 


peals, and the condition of the bond 
recites that he is administrator, and 
at the end of his signature to the 
bond he adds “Adm’r,”’ the court will 
not hold this as an individual bond 
of the administrator. A defect in 
the condition of such a bond must be 
objected to in the court to which the 
appeal is taken, to be availing. Such 
objection comes too late when made 
for the first time in the appellate 
court. Beardsley v. Hill, 61 Ill. 354. 

[c] Where there is a personal 
judgment against an officer, as for a 
trespass, even though he is described 
in the judgment by his official title, 
an appeal bond executed in his indi- 


vidual capacity is sufficient. Morris 
v. Morgan, (Tex. Civ. A.) 46 SW 
667. 

86. Beardsley v. Hill, 61 Ill. 354. 

87. Crawford v. Alexander, 14 La. 
Ann. 708. 

fa] Appeal by executor.—Where 


an appeal is granted to defendant, 
who is sued individually and as ex- 
ecutor, the order is broad enough to 
include him in both capacities, and, 
where the appeal bond is executed in 
his name, it will suffice at least to 
maintain the appeal by him individ- 
ually. Ansley v. Stuart, 123 La. 330, 
48 S 953. 

38. U. S.—Swan y. Hill, 155 U. S. 
394, 15 SCt 178, 39 L. ed. 197 [aff 3 
ATIZ.g Oley (el, moo Ole 

Ariz.—Johnston v. Letson, 3 Ariz. 
344, 29 P 893; Hill v. Herrick, 3° Ariz. 
3133 Loe 299 fate 1b5 U.S. 394) 15 
SCt. 178, 39 L. ed. 197]; Reilly v. 
Crowley, 3 Ariz. 286, 29 P 14; Putnam 
Ven COULDA eon Arn, = 182, 24 sP (aon: 
And see Reilly v. Atchison, 4 Ariz. 
CPO SELIG 


nei 


197; Voelkel v. Voelkel, 18 La. Ann. 
639; Percy v. Millaudon, 6 La. 584. 
But see following note as to present 
rule in this state. 

Miss.—Evans v. Sharkey County, 
89 Miss. 302, 42S 173: 

R. I.—Garrett v.' Shove,’ 15 “R. I: 
538, 9 A 901. 

Tenn.—Hason y. Clark, 2 Yers. 521. 
mR orem eet v. Pettus, 1° Tex 

39. Cal.—Downing v. Rademacher, 
136 Cal. 673, 69,P 415. 

. Ga.—Maloy v. Maloy, 131 Ga. 579, 
62 SH 991; Smith v. Jackson, 122 Ga. 
856, 50 SE 930. 

La.—Gaudet v. Dumoulin, 49 La. 
Ann. $84, 22 S 622; Nugent v. McCaf- 
frey, 33°La. Ann. 271. 

N. C.—Clerk’s Office v. Huffsteller, 
67 N. C: 449. 

Oh.—Job v. Harlan, 13 Oh. St. 485. 
But see Ireland v. Ireland, 11: Oh. 
Ct -5.65,"°5" Oheill Cir 2 Deck 2 17 
(holding that the bond is invalid un- 
less amended). 

‘Wash.—Shannon vy. Consolidated 
Tiger, etc., Min. Co., 24 Wash. 119, 
64 P 169 (holding that an undertak- 
ing given on appeal, intended both as 
an appeal bond and as a supersedeas 
bond, which undertakes “that the ap- 
pellant will satisfy and perform the 
judgment appealed from,” is sufficient 
without mentioning the name of the 
obligee with particularity). 

Wis.—Rockman vy. Ackerman, 109 
Wis. 639, 85 NW 491 (holding that 
the bond is of sufficient validity to 
confer jurisdiction on the appellate 
court and to support an amendment). 

[a] Louisiana. — (1) A _ former 
statute required that the appeal bond 
should run to the appellee. Under 
this statute it was held that a fail- 
ure to name any obligee was fatal. 
Michael v. Babin, 19 La.’ Ann. 197; 
Voelkel v. Voelkel, 18 La. Ann. 639; 
Percy v. Millaudon, 6 La. 584. (2) 
But under a later statute requiring 
that the bond shall be made payable 
to the clerk of the court, it is held 
that, if no obligee is named, the court ° 
will consider the bond payable to the 
person to whom the law makes it 
payable; Gaudet v. Dumoulin, 49 La. 
Ann. 984, 22 S 622; Schlieder v. Mar- 
tinez, 38 La. Ann. 847; Nugent v. Mc- 
Caffrey, 33 La. Ann. 271 [dist Marks 
v. Herman, 21 La. Ann. 756, on the 
ground that in the latter case the bond 
was payable to plaintiff]. Compare 
Jaffray v. Bruff, 22-La. Ann. 133: 

[b] A bond running to the estate 
of a lunatic has been held to be suf- 
ficient. Duncan v. Thomas, 17 Colo. 
AN POwi2, 100 S10: 

40. See infra this section. 

41. Masterson v. Young, (Tex. Civ. 
A.) 48 Sw 1109: 


42. White Crest Canning Co. v. 


La.—Michael y. Babin, 19 La.-Ann.! Sims, 29 Wash. 389, 69 P 1094. 
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‘appeal.*® On the other hand it has also been held 
that, where the other parts of the bond and record 
on appeal show who was intended, the incorrect 
designation of the obligee does not invalidate an ap- 
peal bond, particularly where the irregularity is 
due to a clerical error or accidental misnomer,** 
to a failure to designate the obligee otherwise than 
by his official or representative capacity,*? to a 
failure to designate his official capacity where the 
statute provides that the bond shall run to an of- 
ficer of the court,*® or to a mistake in the name 
of the officer, where the bond is required to be given 
to an officer of the court.47 And a slight omission 
or alteration in the name of an individual or of a 
corporation or partnership, not sufficient to mislead, 
is not fatal,#8 except where the name given and 
the name which ought to have been given are not 
idem sonans.49 But no construction is admissible 
which substitutes an obligee in the place of one 
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bond undertake to contract,®°° or which supplies an 
obligee where none has been named, and where 
failure to name the obligee is held to be fatal.°1 
The use of abbreviations in naming the obligee is 
not fatal where the person intended is clearly iden-, 
tified,°2 and, although there are decisions to the 
contrary,°? some courts have held that it is not 
necessary that the names of all the obligees be 
given, provided words sufficiently broad to imelude 
them are used, and that bonds in which one obligee 
is named and the remainder designated by such 
phrases as ‘‘et al., et alii,’’ ‘‘and others, plaintiffs 
in this suit,’’ ete., are sufficient.* 

[§ 1218] (6) Recital or Description of Judg- 
ment, Order, or Decree—(a) In General. The bond 
or undertaking must so correctly deseribe or refer 
to the judgment, order, or decree as to identify it 
as the one from which the appeal is taken, other- 
wise it will be insufficient, and the appeal will be 


with whom, in form, the parties who execute the 


43. Ark.—Hanly v. Campbell, 4 
Ark. 562 (bond payable to “Thomas 
B. Han,” instead of “Thomas B. 
Hanly’’). 

La.—Lynch v. Brewer, 16 La. 247 
(where a judgment was rendered in 
favor of M. L. & Co., and an appeal 
bond was given to H. L. Co.). 

Mo.—Smith v. Keenan, 14 Mo. 529. 

R. I.—Vaill v. New Shoreham, 18 
R. I. 405, 28 A 344 (holding that the 
naming of the town council instead 
of the town as obligee rendered the 
bond so nugatory that the court had 
no power either to allow the bond to 
be amended or to permit a new bond 
to be filed nune pro tunc). 

Tex.—King v. Hopkins, 42 Tex. 48 
(holding that an appeal bond made 
payable to J. S. N. and EB. N., with- 
out naming them as appellees, was 
fatally defective, where the appel- 
lees in the suit were J. S. N. & Bro., 
and there was nothing in the record 
to show that the firm was composed 
Of. HSuJN,) and, Hi N.): 

[a] The naming of appellants as 
obligees is fatal to the validity of 
the appeal and, the bond being void 
at the time the appeal was taken, it 
eannot afterward be made valid by 
the substitution of one name for an- 


other. Dunlap v. Price, 10 La. Ann. 
155: 

44, Colo.—Standley v. Hendrie, 
ete. Mfg. Co., 25. Colo. 376. 55 
723. 


La.—Homer College v. Vaughn, 18 
Ta. Ann. 525; Morris v. Covington, 2 
La. Ann. 259; McLaughlin v. Rich- 
ardson, 2 La. Ann. 78; Pleasants v. 
Botts, 5 Mart. N. 8S. 127. ; 

Nebr.—Gannon v. Phelan, 64 Nebr. 
220, 89 NW 1028 (bond running to 
state instead of judge not void). 

Tex.—Wandelohr v. Rainey, 100 
Tex. 471, 100 SW 1155; International, 
éte., “Ro Co..Vv.* Vanden, Tex. Civ: 


A. 258, 26 SW 767; Newbauer v. Jo-|}: 


seph, 1 Tex. A. Civ. Cas. § 86. 
Wis.—Mullin’s App., 40 Wis. 154. 
fa] Description of representative 

capacity.—Where it is admitted that 

the administrators are the adverse 
parties in the case, a bond running to 
them by name and designating them 
as administrators is sufficient, al- 
though the word ‘as’ is not inserted 
between their names and their title. 

Kasson v. Brocker, 47 Wis. 79, 1 NW 

418. 

To “the owner of the steam- 

boat N, claimant.”—In the United 

States courts, where a bond is not 

essential to the jurisdiction of the 

court where the case has_ been 
brought into the court by motion or 
petition, it has been held that a bond 
given in favor of “the owner of the 
steam-boat Natchez, claimant,’’ was 
sufficient to prevent a dismissal of 
the appeal, it appearing from the rec- 


ord that a certain person was the’ 
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owner of the steamboat and was the 
sole claimant in the case. 
chez, 27 Fed. 309. 

45. Gaudet v. Dumoulin, 
Ann. 984, 22.S 622; Mullins’s App., 40 
Wis. 154. 

46. Tharp v. Wagener, 26 La. Ann. 
317 (holding that, under a statute re- 
quiring the bond to be made payable 
to the clerk of court, the giving of 
a bond in favor of “H. L. Burns, his 
executors and administrators and as- 
signs,” is sufficient, as the court will 
take judicial notice of the official 
capacity of the person named as a 
public officer of the state, and will 
presume that a judicial bond given 
in his favor was given in reference 
to that capacity and to the statute 


requiring the bond to be given in 
favor of the clerk of the court). To 
same effect Riley v. Howell, 28 La. 


Ann. 329; Hoffman v. Howell, 27 La. 
Ann. 304; Fuqua’s Succ., 27 La. Ann. 


PAY (ale 
47. Gaudet v. Dumoulin, 49 La. 


Ann. 984, 22 S 622; Schlieder v. Mar- 


tinez, 38 La. Ann. 847. 

48. Homer College v. Vaughn, 18 
La. Ann. 525; Homer College v. Copes, 
18 La. Ann. 525; Pleasants v. Botts, 
5 Mart..N. S. (la.) 127 (appeal not 
dismissed because the appeal bond is 
given to B & A instead of A & B); 
Wandelohr v. Rainey, 100 Tex. 471, 
100 SW 1155 [aff (Civ. A.) 90 SW 
180] (holding that the naming of the 


obligee as the “Grayson County Na- 


tional Bank,’ where the full name 
was the “Grayson County National 
Bank of Sherman,” was not sufficient 


‘to invalidate the bond where it ap- 


peared from the rest of the bond 
whom it was intended to name). 

49. Houston Ice, ete., Co. v. Edge- 
wood Distilling Co., (Tex. Civ. A.) 63 
SW_ 1075. 

50. Dorsey v. Raleigh, etc., R. Co., 

Ni vG. 201. 

51. Garrett v. Shove, 15°R. 1.538, 
See supra this section. 

Eschert v. Harrison, 29 Ta. 
860, Mann. Unrep. Cas. 186 


52. 
Ann. 


(holding that an abbreviation of the 
‘mame of the court, as the 


(Oi 
cial capacity of the clerk was not 
fatal). 

538. Swift v. Kortrecht, 110 Fed. 
328, 49 CCA 68 [aff 112 Fed. 709, 50 
CCA 429]. 

[a] A bond in favor of a certain 
named defendant and intervening 
libelants was held not sufficient to 
sustain an appeal against the libel- 
ant not named. The City of Lincoln, 
19 Fed. 460. 

54. Conery v. Webb, 12 La. Ann. 
282; Lebeau v. Trudeau, 10 La. Ann. 
164: Blane’ vy. Cousin, 8 la. Ann? 71; 
Williams v. Courtney, 8 La. Ann. 63; 
Bacchus v. Moreau, 4 La. Ann. 313; 
Smith v. Montreil, 26 Mo. 578. 


dismissed,°> unless the defect may be and is 
] 55. U. S.—Benjamin v. Hart, 3 F. 

The Nat-|Cas. No. 1,302, 4 Ben. 454. 
Ala.—Street v. Street, 113 Ala. 333, 
49 La.|21 S 138; Burdine v. Mustin, 33 Ala. 
634; Dumas v. Hunter, 30 Ala. 188; . 


Satterwhite v. State, 28 Ala. 65; Wil- 
liams v. State, 26 Ala. 85; Wetumpka, 
etc., R. Co. v. Bingham, 5 Ala. 657. 

Alaska.—U. S. v. Florence, 1 Alas- 
ka 676. 

Ariz.—Van Dyke v. Cordova Cop- 
per Co., 14 Ariz. 499, 132 P 94 (hold- 
ing that, although notice of appeal 
from an order striking a motion for 
new trial is given, the appeal is not 
perfected where the bond describes 
the judgment alone and recites’ mere- 
ly appeal therefrom); Dean v. Terr., 
13° Ariz. 152>°108 P4763) Putnam yv. 
Putnam, 3 Ariz. 182, 24 P 320. 

Cal.—McRae v. Argonaut Land, 
etc., Co., 6 Cal. Unrep. Cas. 145, 54 P 
743; Pacific Pav. Co. v. Verso, 11 Cal. 
A ooo, lOO Ie alaor 

Fla.—Forbes v. Porter, 23 Fla. 47, 
1S 336. 

Ida.—Walker vy. McGinness, 9 Ida. 
162, 129 P 885. 

Ill.— Willenborg v. Murphy, 40 Ill. 
46; Gillilan v. Gray, 13 Ill. 705; Curry 
v. Hinman, 8 Ill. 90; Kloeckner y. 
Schafer, 110 Ill. A. 391; Best Brew- 
ing Co. v. Klassen, 85 Ill. A. 464 [rev 
on other grounds 185 Ill. 37, 57 NE 
20, 76 AmMSR 26, 50 LRA 765]. 

Kan.—Shuster v. Overturf, 42 Kan. - 
668, 22 P 718; Harrison v. McCabe, 
10 Kan. A. 194, 63 P 277. 

La.—Hurst v. Schmidt, 120 La. 173, 
45 S 94; Thibodeaux vy. Thibodeaux, 
45 La. Ann. 1126, 13 S 805; People’s 
Brewing Co. v. Bcebinger, 40 La. Ann. 
277, 4 S 82; Walker’s Succ., 32 La. 
Ann. 525; In re Pointe Coupée, 19 La. 
Ann. 73; Livingston v. White, 2 La. 
Ann. 902, 

Mass.—Putnam v. Boyer, 140 Mass. 
235, 5 NH 493. 

Mont.—Faust v. Rustler Min., etc., 
Co., 34 Mont. 368, 86 P 421. 

N. Y.—Dinkel v. Wehle, 13 AbbN 
Cas 478. 

N. D.—Hedderich v. Hedderich, 18 


'N. D. 488, 123 NW 276. 
“Sth Dt. || 
in the designation of the offi- | 


Oh.—Wilson v. Holeman, 2 Oh. 253. 

Tex:—Binion v, Seals, 82 Tex. 397. 
18 SW 705; James v. Roberts, 78 Tex. 
670, 15 SW 111; Hicks v. Oliver) 74) 
Tex. 776, 10 SW 97; Matter of O'Hara; 
60 Tex. 179; Thomas v. Thomas, 57 
Tex. 516; Burch v. Bastrop, 38 Tex. 
80; Prigden v. Walker, 37 Tex. 410; 
McMahon v. Chambers, 36 Tex. 277; 
Horton v. Bodine, 19 Tex. 280; Mess- 
ner v. Lewis, 17 Tex. 519; Smith v. 
Cheatham, 12 Tex. 37; Hollis v. Bor- 
der, 10 Tex. 277; Whiting v. Pettus, 
1 Tex. 191; Houston First Nat. Bank 
VJ. 1. Campbell 'Co.y (Civ. tA. eas 
Sw 311; Ft.. Worth; etcy Ri"Cot vw. 
Henry, (Civ. A.) 88 SW 399; Wilkes 
v. Brown, (Civ. A.) 80 SW 844; Texas, 
etc, R. Co. Vv. Rains, 2. Pex “Ay Civs 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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waived ®* or cured by amendment or the giving of 
The description or reference will 
not be insufficient because of defects therein, if it 
is sufficient, in connection with the other parts of 
the record, to identify the judgment, order, or de- 
Mere clerical errors or immaterial mistakes 
in describing the judgment or identifying the ac- 
tion will not avoid the bond,®® and mere surplusage 
in the description or reference will be disregarded.°° 

On an appeal from a justice’s court, the recogniz- 


a new bond.** 


eree.°8 


Cas. § 752; Green v. Sass, 2 Tex. A. 
Civ. Cas. § 733; Dutton v. Norton, 1 
Tex. A. Civ. Cas. -§ 358. 

Va.—Acker vy. Alexandria, etc., R. 
Co., 84 Va. 648, 5 NE 688. 

See also infra § 1434. 

Where there are several judgments, 
orders, or decrees see supra § 1148. 

[a] Reason for. description.—(1) 
“The object of the description in the 
bond is not only accurately to define 
the obligation of the sureties, but it 
is to show the court to which the 
appeal is taken that the required 
bond has been given in the identical 
case in which the judgment appealed 
from is rendered. There should be 
such definiteness and accuracy in the 
description that the identity can be 
made certain without resort to evi- 
dence dehors the record.’ Per Gaines, 
A. J., in Southern Pac. R. Co. v. Stan- 
ley, 76 Tex. 418, 420, 13 SW 480. 
(2) “It is not the office of the un- 
dertaking to show the nature and 
scope of the appeal, for that is per- 
formed by the notice of appeal. The 
only object of describing the judg- 
ment in the undertaking is to enable 
it to be identified as the subject of 
the instrument, and when this is ac- 
complished its office has been per- 
formed.” Per Ruger, C. J., in Mc- 
Elroy v. Mumford, 128 N. Y. 303, 308, 
28 NE 502. 

[b] Variance between the obliga- 
tory and conditional parts (1) of an 
appeal bond as to the name of one 
of the parties who recovered the 
judgment has been held to be fatal. 
Gillilan v. Gray, 13 Ill. 705. (2) So, in 
Binion v. Seals, 82 Tex. 397, 18 SW 
705, it was held that an appeal bond, 
made and signed by M. W. Binion, 
where the name of appellant in the 
judgment appealed from appeared as 
Whit Binion, was fatally defective. 

56. See infra § 1276. 


57. See infra § 1258. 

5s. Ala.—Street v. Street, 113 Ala. 
333, 21 S 138; Satterwhite v. State, 
28 Ala. 65. 


Cal.—Wadleigh v. Phelps, 147 Cal. 
135, 81 P 418. 

Fla.—Forbes v. Porter, 23 Fla. 47, 
1S 336. 

Ga.—Hays v. Eubanks, 125 Ga. 349, 
64 SE 174; Phelps v. Daniel, 86 Ga. 
363, 12 SE 584. 

Ida.—Idaho Comstock Min., ete., Co. 
v. Lundstrum, 9 Ida. 257, 74 P 975. 

Tll.— Best Brewing Co. v. Klassen, 
85 Ill. A. 464 [rev on other grounds 
185 Ill. 37, 57 NE 20, 76 AmSR 26, 
50 LRA 765]. 

Ind.—McCloskey v. Indianapolis 
Manufacturers’, etc., Union, 87 Ind. 
20 


La.—Parker v. Griffin, 117 La. 977, 
42 S 473; People’s Brewing Co. v. 
Beebinger, 40 La. Ann. 277, 4 S 82; 
Gerson v. Gayle, 34 La. Ann. 37; Nu- 
fent v. McCaffrey, 33 La. Ann. 271; 
Cordeviolle’s Succ., 23 La. Ann. 297; 
Broussard v. Babin, 1 McG. 286. 

Mass.—Guez v. Dupuis, 152 Mass. 
454, 25 NE 740. 

Mont.—Gassert v. Strong, 38 Mont. 
18, 98 P 497. 

Nev.—Paul v. Cragnas, 25 Nev. 293, 
59 P 857, 60 P 983, 47 LRA 540. 

N. J.—Glentworth v. Hutchinson, 
11 N. J. L. 90 (style of action not 
stated). 
= R. I.—Mathews v. Morrison, 13 R. 
mo09., 

Tex.—Warren v. Marberry, 85 Tex. 
193, 19 SW 994; Southern Pac. R. Co. 
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-Cockrill vy. Eason, 
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v. Stanley, 76 Tex. 418, 13 SW 480; 
Hicks v. Oliver, 71 Tex. 776, 10 SW 
97; Jordon v. Moore, 65 Tex. 363; 
Hodde v. Susan, 63 Tex. 307; Herndon 
v. Bremond, 17 Tex. 432; Kusmierz v. 
Mahuia, (Civ. A.) 77 SW 966; Condon 
v. Robertson, 33 Tex. Civ. A. 441, 76 
SW 934; Frerie v. Cloudt, (Civ. A.) 
67 SW 890; Texas, ete., he Oto A 
Fields, (Civ. A.) 63 SW 653; Harris 
v. Higden, (Civ. A.) 41 SW _ 412; 
Suggs v. Terry, (Civ. A.) 34 SW 354; 
(Civ: A.) 26 SW 
464; Perry v. Cullen, 6 Tex. Civ. A. 
178, 25 SW 1043; Brown v. Shelton, 
(Civ. A.) 23 SW-. 483; Witten v. Cas- 
pary, 4oTex A. Civ €2s) 187190 ts 
SW 47; Williams v. Sims, 4 Tex. A 
ive ICasnisnloise 165 Swi s Ose Elan 
Johnston, 1 Tex. A. Civ. Cas. § 624; 
Dutton v. Norton, 1 Tex. A. Civ. Cas. 
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Wash.—Shannon vy. Consolidated 


Tiger, etc., Min. Co., 24 Wash. 119, 
64 P 169. 
[a] “Wherever, in an appeal bond, 


there is enough to identify the judg- 
ment, a misrecital will not affect, 
limit, or vary the liability of the 
sureties, if from the instrument itself 
the intention to be bound to answer 
for the judgment may be gathered.” 
Dye. v. Dye, 12 Colo. A. 206, 55 P 205, 

[b] The rule falsa demonstratio 
non nocet properly applies and the 
instrument will be legally effective if 
sufficient description remains after 
the rejection of erroneous or,ambig- 
uous portions to identify its objects. 
Blanchard v. Gloyd, 7 Rob. -(La.) 542. 

{c] Ali the matter adjudged need 
not be recited in the bond. Frerie v. 
Cloudt, (Tex. Civ. A.) 67 SW 890; 
Morgan v. Richardson, (Tex. Civ. A.) 
25 SW 171; Brown v. Shelton, (Tex. 
Civ. A.) 23 SW 483. . 

[d] The bond need not set out the 
judgment appealed from (1) where 
the judgment appears elsewhere in 
the.record. Phelps v. Daniel, 86 Ga. 
363, 12 SE 584. (2) Hence the de- 
scription of a judgment is sufficient 
where the bond correctly gives the 
names of the parties and the amount, 
and the judgment is embraced in the 
record of the case. Hab v. Johnston, 
1 Tex. Az) Civ.2 Casia§, 62/4: 

[e] Need not copy entire judg- 
ment.—The judgment should be de- 
scribed in so far as it affects the ap- 
pellant, but need only be described in 


its general features, without descend- | 


ing into minute details, and certainly 
without copying the entire judgment. 
Zapp v. Michaelis, 56 Tex. 395. 

{f] Description of amended judg- 
ment.—Gassert v. Strong, 38 Mont. 
USI Sea 4 Oi7e 

[g] Necessity for showing final 
judgment.—It is not necessary to de- 
seribe the judgment as final, as that 
matter can be ascertained by exam- 
ination of the transcript. Christian v. 
Crawford, 60 Tex. 45; Moses v. Cle- 
ments sia Pext) AGRiGivea, Casi) Se L7Ls 
Kerr v. Nutten, 1 Tex. A. Civ. Cas. § 
410; Owens v. Levy, 1 Tex. A. Civ. 
Cas. § 407. 

{h] Description of land sufficient. 
—Lake Koen Nav., etc., Co. v. Mc- 
Lain Land, etc., Co., 69 Kan. 334, 76 
Pp 8d35eacansaseCity, ete), \R.1Co.. v. 
Hurst, 42 Kan. 462, 22 P 618. 

{i] Description of court.—(1) A 
bond reciting the judgment as that of 
the “circuit court of Alexandria,” 
omitting the words “the city of,” is 
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ance should sufficiently describe the judgment to 
show that the justice had jurisdiction to render the 
judgment and take the recognizance.*t 
Judgment amended nunc pro tunc. 
entry of the judgment has been amended nune pro 
tune, the judgment is properly described as of the 
date when it should have been entered.®? 
Extrinsic evidence. 
an insufficient description cannot be cured by extrin- 


Where the 


While it has been held that 


not vitiated by such omission. Acker 
v. Alexandria, etc., R. Co., 84 Va. 648, 
5 SE 688. “(2) And the bond meets the 
legal requirement that it should be 
sufficiently specific to identify the 
case appealed, notwithstanding the 
particular justice’s court in which the 
suit originated is not stated, and the 
bond recites that the appeal was en- 
tered “to the superior court,’ with- 
out designating the county in which 
it was situated or otherwise indicat- 
ing to what court the appeal was en- 
tered. Hays v. Eubanks, 125 Ga. 349, 
54 SE 174. 

[ji] But the phrase, “of said coun- 
ty,” used in describing the place of 
the rendition of the judgment, is not 
enough where the only means of ex- 
plaining it is by reference to the 
name of a county appearing in the 
caption of the bond, for the caption 
shows where the bond was made, not 
where the judgment. was rendered. 
McMahan vy. Chambers, 36 Tex. 277. 

{k] A failure to mention the term 

of court at which the decree was 
rendered is not ground for dismissal. 
Davis v. Wakelee, 156 U. S. 680, 15 
SCt 555, 39 L. ed. 578; New Orleans 
Ins. ‘Cos v. Albro’Co.,) 1112" UsSe 506; 
5 SCt 289, 28 L. ed. 809. 
_ (1] A notice of appeal from a 
judgment and order denying a new 
trial may cure a failure of the un- 
dertaking or bond to recite the order. 
Steinfeld v. Nielsen, 15 Ariz. 424, 139 
P 879; Blair v. Brownstone Oil, etc., 
Co., 21 Cal. A. 676, 132 P 605. 

59. Paul v. Cragnaz, 25 Nev. 293, 
59 P 857, 60 P 988, 47 LRA 540; Ma- 
thews v. Morrison, 13 R. I. 309; San 
Antonio, etc., R. Co. v. Sale, (Tex. 
Civ. A.) 81 SW 325; International, 
ete., HR. Conver Vanden) TiiTex iCive 
eee 26 SW 767. And see supra § 

[a] Omission of number of cause. 
ea Vv. Old} 2Lexi- AU Civya Cais 4§ 


[b] Calling appellee defendant in- 
stead of complainant.—Reference in 
the recital of the bond to the appel- 
lee as “defendant” in the court be- 
low, where he was the complainant, 
is not fatal where it fully appears 
that the judgment intended to be ap- 
pealed from was one against the ap- 
pellant who was incorrectly put in 
the place of plaintiff, or complainant, 
below. Street v. Street, 113 Ala. 333, 
2S) i385 

{c] The use of the word “judg- 
ment,” instead of the word “decree,” 
in the recital of a bond is not vitiat- 


ing. Street v. Street, 113 Ala. 333, 
2ARES) dS8e 
[d] As to costs.—An appeal bond 


which refers to the judgment as be- 
ing for a specific amount of costs 
does not vary materially from a 
judgment for costs generally. Pearl 
v. Wellman, 11 Ill. 352. 

[e] Omission of amount of costs. 
—Peo. v. Chatauqua C. Pl., 2 Wend. 
GNESEYE) GES: 

60. Mathews v. Morrison, 13 R. I. 
309. See supra § 1212. 

61. Dodge v. Kellock, 13 Me. 136; 
Libby v. Main, 11 Me. 344; Com. v. 
Downey, 9 Mass. 520; Bridge v. Ford, 
4 Mass. 641. And see Ft. Worth, etc., 
Ri Cow v0 Henry, \(Dex. Civ, 5A). 88 
SW 399. 

[a] Description sufficient. — Mar- 
tin v. Campbell, 120 Mass. 126. 

62. Dumas v. Hunter, 30 Ala. 
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sic evidence,®? the more general view is that an in- 
sufficient or inaccurate description may be aided by 
reference to the transcript or other papers in the 


case.*4 


Where bond is unnecessary. Where the court 
would entertain the appeal without a bond, the fact 
that the bond given misdeseribes the judgment is 


immaterial.® 


[§ 1219] (b) Amount. 


As 


the instrument insufficient.®® 


however, if the judgment is otherwise sufficiently 
described, failure to state the amount, or an incor- 
rect statement thereof, will be an immaterial de- 
fect, and will not render the bond or undertaking 


insufficient.®7 


[§ 1220] (ce) Date. 


The bond or undertak- 
ing should correctly state the amount of the judg- 
ment, and a material error in this respect may, par- 
ticularly in connection with other defects, render 


As a general rule, failure to 
state the date of the judgment, order, or decree ap- 


APPEAL AND ERROR 


appeal, 


decree.®® 


[8§ 1218-1221. 


pealed from, or an incorrect statement thereof, is not — 
considered a substantial defect in the bond or un- 
dertaking, and is not ground for dismissal of the 
where the description is otherwise suffi- 
cient to clearly identify the judgment, order, or 
But if the date is essential as a means 
of identifying the judgment, the giving of an in- 


correct date will be cause for dismissing the ap- 


peal.®° 


a general rule, 


[§ 1221] 


essential. to give the correct date.”° 
been held that, although it is not necessary to state 
the date of the judgment, yet if it is attempted it 
must be given accurately, and a variance is a good 
cause for dismissing the appeal. 

(d) Parties. 
should give the names of all the parties to the judg- 
ment and, in a number of cases, failure to do so or 


And in some courts it seems to be always 


It has also 


The bond or indortakeine 


an incorrect statement of the parties has been held 


fatal.7? 


63. Block v. Blum, 33 Ill. <A. | judgment. Peo. v. Chatauque, 2 
643; Coleman vy. Crumpler, 13 N. C.| Wend. (N.-Y.) 618. 
508. [e] Costs and attorney’s fees.—A 
64. Atkins v. McCready, 8 Iowa 214;| bond describing a judgment as for 


Blanchard v. Gloyd, 7 Rob. (la.) 542; 
Landa v. Heermann, 85 Tex. 1, 19 
SW 885; Binion vy. Seals, 82 Tex. 397, 


18 SW 705; Christian v. Crawford, 
60 Tex. 45; Kusmierz v. Mahula, 
(Tex. Civ. A.) 77 SW 966. And see 


other cases supra this section text 
and note. 

65. Winters v. Hughes, 3 Utah 
438, 24 P, 907. 

66. Ala. —Wetumpka, etc., R Co. v. 
Bingham, 5 Ala. 657 

Cal.—Stockton ‘School Dist. v. 
Goodell, 6 Cal.. Unrep. Cas. 277, 56 P 
885. 

Ill.— Brooks v. Jacksonville, 2 Ill. 
568. 

N. Y.—Ex p. Alvord, 6 Cow. 585; 
Harris v. Bennett, 3 CodeRef 33 
(holding that, where the surety has 
to justify in double the amount of the 
judgment appealed from, the amount 
of the judgment must be inserted in 
the undertaking)... 

TNex-—Lockart)*v. jJuytle; 36) Tex: 
188; Martin v. Hartwell, I Tex. A. 
Civ. Cas. § 

[a] Need not separate judgment 
into debt and damages.—Pearl v. 
Wellman, 11 Ill. 352. 

67. Colo.—Dye v. Dye, 12 Colo. A. 
206,055 P 205. 

N. J.—Griffith v. Sciples, 10 N. J. 
L. 228. 

Oh.—Coil v. Davis, Wright 164. 

R. I.—Mathews v. Morrison, 13 R. 
£..309. 

Tex.—Landa v. Heermann, 85 Tex. 
1, 19 SW 885; Jordan v. Moore, 65 
Tex. 363; Christian v. Crawford, 60 
Tex. 45; Kusmierz v. Mahula, (Civ. 
A.) 77 SW 966; San Antonio, ete. R. 
Go. /v.~ Sale, “(CivacAs) si ISiW? #325" 
Moses v. Clements, 3 Tex. A. Civ. Cas. 
§ 171; Parsons v. Crawford, 2 Tex. 
A. Ciy. Cas. § 669; Laird v. Frieberg, 
2 Tex. A. :Civ. Cas, § 110;..Nelson_v. 
Baird; 1. TNex:+ A. "Civ... Casini l236% 
Mills v. Hackett, 1 Tex. A. Civ. Cas. 
§ 845. 

Va.—Jackson  v. 
Leigh (30 Va.) 196. 

[a] A bond on devolutive appeal 
need not mention the amount of the 
judgment appealed from. Broussard 
v. Babin, 1. McG. (La.) 286. 

{b] The condition of the appeal 
bond need not set out the amount of 
the judgment. Griffith v. Sciples, 10 
Nie J. dak 2128. 

[c] Where an appeal bond states 
the amount of the judgment appealed 
from, the amount need not again be 
stated in the binding part of the un- 
dertaking, the judgment being dis- 
tinctly referred to there. Dunseith v. 
Linke, 10 Daly (N. Y.) 363. 

[d] The amount of the costs need 
not be stated in the recital of the 


Henderson, 3 


principal, interest, and “costs’’ does 
not vary substantially from a judg- 
ment for principal, interest, and ‘at- 
torney’s fees,’ where the sums are 
identical. Landa v. Heermann, 85 
Tex a1, 9) SW E885. 

‘ 68. Ala.—Louisville, ete., R. Co. v. 
Lile, 154 Ala. 556, 45 S 699. 

Cal.—Dyer v. Bradley, 88 Cal. 590, 
26 'P 511; Swasey v. Adair, 83 Cal. 
136, 23 P 284. 

La.—Goothye v. Delatour, 111 La. 
766, 35 S 896; Surget v. Stanton, 10 
La. Ann. 318; Blanchard v. Gloyd, 
7 Rob. 542. 

Miss.—Leavenworth v. Crittenden, 
62 Miss. 573. : 

Nev.—Paul v. Cragnaz, 25 Nev. 
293, 59 P 857, 60 P 983, 47 LRA 540. 

N. Y¥.—Peo. v. Orleans C. Pl., 2 
eae 29.2: 

C.—Lackey v. Pearson, 101 N. 
(oF 51, 8 SE 121: 

Tex. ” Murphy v. Williams, 103 Tex. 
155, 124 SW 900; Southern Pac. R. Co. 
v. Stanley, 76 Tex. 418, 13 SW 480; 
Edwards v. Allen, 4 Tex. A. Civ. Cas. 
§ 262,-17 SW 1074; Austin v. McMa- 
han, 2 Tex. A. Civ. Cas. § 429; Knight 
ve Old, (2) | Texo%A: iCivei@as: ©§ie7 7s 

Utah.—Price v. Western Loan, etc., 
Coy 35. Utah’ 379; 100 P 677, 19 Ann 
Cas 589. 

Wash.—Shannon v. 


Consolidated 
Tiger, etc., Min. Co., 24 Wash. 119, 
64 P 169. 


Wis.—Johnston v. King, 83 Wis. 8, 
53 NW 28. 

[a] Where date of judgment is 
left blank (1) in the bond it will be 
sufficiently identified by an allega- 
tion, in the petition of appeal, of 
error in the “final judgment against 
defendant.” Surget v. Stanton, 10 
La. Ann. 318. (2) So, where the 
bond sufficiently identifies the judg- 
ment by giving the title of the court 
and case, the amount of judgment, 
and stating that it was “recovered 
by the respondent against the sages 
named appellants on the ———— da 
of March, 1892,” although the day of 
the month on which it was rendered 
is not stated. Johnston v. King, 83 
Wis. 8, 10, 53 NW 28. 

[b] - Failure to specify the term at 
which the judgment appealed from 
was rendered has likewise been held 


'to be no ground for dismissing the 


appeal. Davis v. Wakelee, 156 U. S. 
680, 15 SCt 555, 39 L. ed. 578; New 
Orleans Ins. Co. v. E. D. Albro Co., 
112) Us. Sie5065 65. SCt.-289, 1:28: Tactedk 
809. 

{c] Date when signed or pro- 
nounced.—(1) An appeal bond suf- 
ficiently described the judgment 
where it referred to it as having been 
made on July 16, where it was in fact 


In some eases, however, it has been held 
that failure to give the names of all the parties did 


signed by the judge on that date, al- 
though not entered by the clerk until 
July 24, there being but one judg- 
ment in the case. Shannon v. Con- 
solidated Tiger, ete, Min. Co., 24 
Wash. 119, 64 P 169. (2) And a bond 
on appeal from a judgment pro-. 
nounced on September 4, 1906, and 
entered of record fifteen days ‘later, 
which recites that the judgment ap- 
pealed from was obtained on Sep-. 
tember 4, 1906, is not invalid on the 
ground of a variance in the dates of, 
the rendition of the judgment and 
the entry of the record thereof, since 
the pronouncing ‘of the judgment 
completed it as a judicial act, while 
its entry was a ministerial duty only. 
erie ps v. Coyne, 48 Colo. 199, 109 

{[d] First day of term.—In Cham- 
blee v. Baker, 95 N. C. 98, it was held 
that the undertaking properly recited 
the taking of the judgment as of the 
first day of the term. 

69. St. Louis Southwestern R. Co. 
v. Neal, (Tex. Civ. A.) 65 SW 49; Gib- 
son v. Giles, 2 Tex. A. Civ. Cas. § 402. 

70. Dietrich v. Rumsey, 40 Ill. 50; 
Lemon v. Stephenson, 40 Ill. 45; Cur- 
ry v. Hinman, 8 Ill. 90; Shuster: Vv. 
Overturf, 42 Kan. 668, 22 P 718. 

[a] The judgment should be de- 
scribed as of the date it was actually 
entered, and not as of the date the 
cause was submitted, and taken un- 


der advisement. Bills v. Stanton, 
OA TIES 
[b] Omission of day of month not 


fatal.—Bills v. Stanton, 69 Ill. 51. 
71. Dinkel v. Wehle, 13 AbbNCas 
(N. Y.) 478, 67 HowPr 36; Peo. v. 
Monroe Ct. C. Pl., 3 Wend. (N. Y.) 
426; Texas, etc., R. Co. v. Rains, 2 
Tex. A. Civ. Cas. § 752; Damron v. 


Texass ete. une Coptd Tex. A. Civ. 
Casi i$273'8 3k 
72. U. S.—Kail v. Whitmore, 6 


Wall. 451, 18 L. ed. 862. 
Ala.—Dumas v. Hunter, 28 Ala. 688. 
Ariz.—Putnam vy. Putnam, 3 JAriz. 

182, 24 P 320. 
one ae ee v. Myrick, 16 Fla. 


Ill.—Gillilan v. Gray, 13  Tll. 705 
(holding that, where the recital in 
the condition of the bond was that 
“said Daniel S. Gray and Edward 
Gray” recovered a judgment, where- 
as the obligatory part of the bond 
described the parties who recovered 
the judgment as Daniel S. Gray and 
Ralph Gray, there was cause for dis- 
missal); Block v. Blum, 33 Ill. A. 643: 

La.—State v. Crawford, 32 La. Ann. 
526; Walker’s Succ., 32 La. Ann. 525) 

Tenn.—Brown v. McLaughlin, 8 
Humphr. 140. 4 

Tex.—Howard v. Malsch, 52 Tex. 
60; Jordan v. Terry, 33 Tex. 680; Mc- 
Garrah v. Burney, 4 Tex. 287; Pru- 
siecki v. Ramzinski, (Civ. A.) 81 SW 
549 (holding that, where a judgment 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ee ee 


-§§ 1221-1224] 


not render the bond or undertaking insufficient,” 
and omission to set out the name of a nominal 
plaintiff has been held not to be fatal.74 Mere 
clerical errors will be disregarded where the par- 
ties are otherwise sufficiently identified.” 

[§ 1222] (7) Return Day or Term. Since the 
time when a writ of error is returnable or the term 
to which an appeal is returnable is fixed by law, it 
is held that it need not be recited in the bond, 
and that a misrecital is immaterial."® 

[§ 1223] (8) Title and Nature of Action. The 
title and nature of the action appealed from should 
be set out in or appear from the bond or under- 
taking.” But a mere defect in entitling the bond 


or undertaking is not sufficient cause for invalidat-_ 


ing the appeal where a reference to other parts of 

_the bond or undertaking sufficiently shows in what 
action it was given,’® and if the condition of the 
appeal bond recites so much of the judgment as to 
identify it with the judgment appealed from, it is 
not necessary that it should also recite the style of 
the action.’® 
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It is required of a valid bond or undertaking upon 
appeal that it shall refer with definiteness to the 
particular appeal to which it relates and, if it fails 
so to do, it is ambiguous and insufficient to perfect 
the appeal.s° But mere technical or clerical de- 
fects will not render the reference insufficient where 
it is sufficient to identify the appeal.8t Where the 
appellant attempts to appeal from two or more or- 
ders or judgments which require separate undertak- 
ings, and gives an undertaking sufficient for only 
one appeal without designating which appeal is in- 
tended to be perfected, the undertaking will be void 
for uncertainty and ambiguity and all the appeals 
will be dismissed.*? In some jurisdictions, as we 
have seen, it is allowable to appeal from a judgment 
and an order denying a new trial by giving a single 
undertaking ;°°* but in such ease it is necessary, in 
some jurisdictions, that the single undertaking so 
given shall refer to each of the appeals and show 
on its face that it is given in consideration of 
both, and if it recites only one the other will be 
dismissed,** unless the respondent waives the defect 


[§ 1224] 


was rendered in favor of ‘“Hendeck,” 
a bond on writ of error which de- 
scribed the judgment as being in 
favor of “Hudek,’ and which was 
payable to “Hudek,’’ was defective, 
although it appeared from the plead- 
ings that plaintiff in error was plain- 
tiff in a cause against ‘Hudek’’); 
Morris v. Edwards, 1 Tex. A. Civ. 
Cas. § 525. 

[a] Parties named who were not 
parties to judgment.—Curry v. Bar- 
clay, 3 Ala. 484; Harrison v. McCabe, 
MOEA GA 1194) 630 Pe 277. 

[b] Reciting joint judgment or de- 
cree.—(1) It has been held that erro- 
neously describing the judgment asin 
favor of two parties where, in fact, 
it was rendered in favor of one only, 
renders the bond defective. Burdine 
v. Mustin, 33 Ala. 634; Willenborg v. 
Murphy, 40 Ill. 46; International, etc., 

. Co. v. Smith County, 58 Tex. 74. 

_ (2) And that a bond is defective 
_ where it recites a joint decree against 
two defendants where it appears 
from the record that the decree was 
rendered against one only. Lemon v. 
Stephenson, 40 Ill. 45. (3) But in 
Texas it has been held that, where 
the description is sufficient in other 
respects to identify the judgment, the 
fact that it recites a judgment 
against two defendants, whereas the 
judgment was against one only, does 
not render the bond invalid. Texas, 
etc., R. Co. v. Fields, (Tex. Civ. A.) 
63 SW 653. 

[ec] A bond reciting a judgment 
against one defendant is insufficient 
where the record shows that a judg- 
ment was rendered against two or 
more. Burdine v. Mustin, 33 Ala. 
634; Dumas v. Hunter, 28 Ala. 688; 
Pittman v. Myrick, 16 Fla. 401: Mc- 
Garrah v. Burney, 4 Tex. 287; Morris 
weeHodwards) 1° Tex, iA! Civ, Cas. § 
525. Contra Atkins v. McCready, 8 

Towa 214; International, etc., R. Co. 
v. Smith County, 58 Tex. 74. 

73. Hodde v. Susan, 63 Tex. 307; 
International, etc., R. Co. v. Smith 
County, 58 Tex. 74; Herndon v. Bre- 
mond, 17 Tex. 432; Wandelohr_ v. 
Grayson County Nat. Bank, (Tex. 
Civ. A.) 90 SW 180. 

{a] Principals and sureties. — 
Where a judgment was recovered 
against the principal and sureties on 
an official bond, but the judgment did 
not specify that part of the defend- 
ants were sureties and joint princi- 
pals, while the bond correctly de- 
scribed them, it was held that there 
was no such ‘misdescription as would 
render it doubtful what judgment 
was appealed from. Lewis v. Rich- 
ardson, 3 Tex. A. Civ. Cas. § 343. 


(9) Reference to Particular Appeal. 


74. McBarnett v. Breed, 6 Ala. 476. 
75. Jesse French Piano, ete., Co. 
v. Mears, 37 Tex. Civ. A. 179, 883 SW 
401 (where the bond described the 
judgment defendant as the “Star Pi- 
ano,” instead of the “Star Piano Com- 


Birmingham R., ete. Co. v. 
Birmingham Tract. Co., 122 Ala. 349, 
25 S 192 (holding that an appeal 
will not be dismissed because the 
recitals of the certificate and the 
bond as to the term to which it is 
taken are conflicting, since the term 
to which an appeal is returnable is 
fixed by law); Riggs v. State Bank, 
11 Ala. 160. 

[a] “Next county court.” — Al- 
though more than one term is held 
during the year, yet a recital in the 
bond that the appeal is taken to the 
‘next county court” is sufficiently 
definite to indicate when it is to be 
Petras Bancroft v. Stanton, 7 Ala. 
3 

77. U. S.—Smith v. Walker, 22 F. 
Cas. No. 13,123a, 22 Hempst. 289. 

Ariz.—Dean v. Terr., 13 Ariz. 152, 
108 P 476. 

La.—Thibodeaux v. Thibodeaux, 45 
Liaw ‘Ann!--1126,. 13), S.~805;> State. tv: 
Crawford, 32 La..Ann. 526. 

Tenn.—EHason vy. Clark, 2 Yerg. 521. 

Tex.—Whiting v. Pettus, 1 Tex. 191. 

[a] Where several cases have 
been consolidated, and a judgment 
rendered in the consolidated case, the 
appeal bond should be entitled as in 
that case. Schlieder v. Martinez, 38 
La. Ann. 847. 

[b] Wo mention of the form of 
action is necessary in an appeal bond 
in order to give it validity. Dumas 
v. Hunter, 30 Ala. 688. 

78. Herrlich v. McDonald, 72 Cal. 
ES 14 P 357; Cody v. Filley, 4 Colo. 


oa Mistake in first name of re- 
spondent.—Butler v. Ashworth, 100 
Caves 3 ase n780: 

79. Glentworth v. Hutchinson, 11 
INF) dela. mor 

so. Ariz.—Dean vy. Terr., 13 Ariz. 
152,-108- PB 476: 

Cal.—Hibernia Sav., ete, Sdc. v. 


Freese, 127 Cal. 70, 59 P 769; Pignaz 
v. Burnett, 121 Cal, 292, 53. P 633. 

Hawaii—Matter of Hubash, 9 Ha- 
waii 45. 

Ill.—Campbell v. Jacobson, 44 Ill. 
A. 238 [aff 145 Ill. 389, 34 NE 391]. 

La.—Hurst v. Schmidt, 120 La. 173, 
45 S 94. 

Conformity to notice of appeal see 
supra § 1173. 

81. Buchner v. Malloy, 152 Cal. 
484, 92 P 1029 (where the undertak- 
ing recited an appeal from the appel- 


lant’s “motion for a new trial,” in- 
stead of from the order denying the 
motion for a new trial); Des Boulets 
v. Gravier, 1 Mart. N. S. (La.) 420 
(where an objection was made to the 
appeal bond because it stated that 
appellant had filed his appeal in a 
suit, instead of saying that he had 
appealed from a judgment, the court 
saying: ‘“‘We do not see that these 
expressions could have at all affected 
the right of the appellee to put the 
bond in suit, and enforce the pay- 
ment of it, had the appellant failed 
in his appeal, and we are therefore 
of opinion that the objection is not 
well taken’’). 

82. In re Sutro, 152 Cal. 249, 92 P 
486, 1027; Carter v. Butte Creek Gold 
Min.) etc.,, Co.,. 131) Cal.” 350, .63, 2.667: 
In re Heydenfeldt, 119 Cal. 346, 51 
P 543; Spreckels v. Spreckels, 114 
Cal. 60, 45 P 1022 (dictum); Center- 
ville, ete., Irr. Ditch Co. v. Bachtold, 
109 Cal. 111, 41 P 813; Field v. An- 
drada, (Cal.) 37 P 180; McCormick 
v. Belvim, 96 Cal. 182, 31 P 16; Crew 
v. Diller, 86 Cal. 554, 25 P 66; Home, 
etc., Associates v. Wilkins, 71 Cal. 
626, 12 P 799; Corcoran v. Desmond, 
71 Cal. 100, 104, 11 P 815; Wallace v. 
McKinlay, 6 Ida., 95, 53 P 104; In re 
Kappler, 38 Mont. 419, 100 P 228; Pir- 
rie v. Moule, 33 Mont. 1, 81 P 390; 
Richter. v. Eagle Life Assoc., 24 
Mont. 346, 61 P 878; Grage v. Paulson, 
23 Mont. 337, 59 Pp 1;, Washoe Cop- 
per Co. v. Hickey, 23 Mont. 319, 58 P 
866; Murphy v. Northern Pac. R. Cox 
22 Mont. 577, 57. P 278; Creek v. Boze- 
man Waterworks Co., 22 Mont. 327, 
56 P 362. See also supra § 1148 and 
cases there cited. 

[a] Where the bond was sufficient 
in amount to cover both appeals, but 
was conditioned to pay all damages 
and costs ‘fon the appeal,” it was 
held to be insufficient. Manustisve 
Rustler Min., etc., Co., 34 Mont. 368, 
86 P 421. 

[b] Ambiguity removed. — But 
where two appeals have been taken, 
but the time for filing the undertak- 
ing for the first one has expired, the 
surety will be conclusively presumed 
to have intended to undertake for 
the appeal then in force, the only ap- 
peal for which he could then execute 
a valid undertaking. The presump- 
tion that he intended to make a valid 
contract removes any latent ambigu- 
ity that might otherwise have been 
raised by the fact of there having 
been two appeals taken. In re Sutro, 

152 Cal. 249,92 P 486, 1027. 

83. See supra § 1148. 

84. Buchner v. Malloy, 152 Cal 
484, 92 P 1029; Little v. Thatcher, 
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by a stipulation or otherwise.® 
[§ 12251 
eral. 


151 Cal. 558, 91 P 321; Dodge v. Kim- ] 
ple, 121 Cal. 580, 54 P 94; Duncan v. 
Times-Mirror Co., 109 Cal. 602, 42 P 
147; Centerville, etc., Irr. Ditch Ca. 
v. Bachtold, 109 Cal. 111, 41 P 813; 
Forni v. Yoell, 95 Cal. 442, 30 P 578; 
Pacific Pav. Co. v. Bolton, 89 Cal. 
154, 26 P 650; Schurtz v. Romer, 81 
Cal. 244, 22 P 657; Wood v. Pendola, 
Tt Cali’ 82,719 PP. “Tess Berniaud ‘v- 
Beecher, 74 Cal. 617, 16 P 510; Born- 
heimer v. Baldwin, 38 Cal. 671; Mc- 
Rae v. Argonaut Land, etc., Co., 6 
Cal.~ Unrep:ieCasik 1459) 545 Pe (43: 
Rhoads v. Gray, 5 Cal. Unrep. Cas. 
664, 48 P 971; Sebree v. Smith, 2 Ida. 
(Hasb.) 357, 16 P 477 [foll Young v. 
Tiner, 4 Ida. 269, 38 P 697]; McCoy v. 
Oldham, 1 Ida. 465; Hurley v. O’Neill, 


24 Mont. 293, 61 P 658. See supra § 
1148.. 
[a] In Idaho (1) it is held that, 


where two appeals are taken, one 
from the judgment and the other 
from an order denying a new trial, 
and the undertaking is conditioned to 
pay all costs, ete., “on such appeal,” 
“on the appeal,’ ete, the bond is 
void for uncertainty, and the appeals 
will be dismissed. Thum v. Bailey, 
12 Ida. 510, 86 P 279; Baker v. Ore- 
gon R. etc., Co., 8 Ida. 36, 66 P 806; 
Kelly v. Leachman, 5 Ida. 521, 51 P 
407; Weil v. Sutter, 4 Ida. 748, 44 P 
555; Hoskins v. Wooden, 4 Ida. 292, 
38 P 933; Van Ness v. McLeod, 3 Ida. 
439, 31 P 798; Cronin v. Bear Creek 
Gold Min. Co., 3 Ida. 438, 32 P 53; 
Motherwell v. Taylor, 2 Ida. (Hasb.) 
148, 9 P 417; Eddy v. Van Ness, 2 
Ida. (Hasb.) 401, 6 P 115; Mathison 
Veuelande a: Ida. 712. (2) But an 
undertaking on appeal which specific- 
ally recites that the appeal is from 
both the judgment and the order 
overruling the motion for a new trial, 
and obligates the sureties to pay the 
penalty in the event of a judgment 
against the appellants, or the dis- 
missal of the appeals is sufficient un- 
der the statutes. Vane v. Towle, 5 
Ida. 471, 50 P 1004. 

[b] In Arizona, California, and 
Montana it is held that, where the 
bond is in a _ sufficient amount to 
cover an appeal from a judgment and 
an order denying a new trial, the 
bond is sufficient, although it is only 
conditioned to pay all costs, etc., 
which may be awarded ‘on the ap- 
peal.” Blaisdell v. Steinfeld, 15 Ariz. 
155, 137 P 555; Buchner v. Malloy, 


152 Cal. 484, 92 P 1029; Granger v. 
Robinson, 114 Cal. 631, 46 P 604; 
Kaufman v. Cooper, 38 Mont. 6, 98 


P 504, 1135; Frary v. Dwyer, 26 Mont. 
414, 68 P 1133; Nolan v. Montana 
Cent. R.* Co., 24 Mont. 327, 61, P_ 880; 
Boucher v. Barsalou, 24 Mont. 242 
mem, 61 P 1134 mem; Teague v. John 
Caplice Co., 24 Mont. 242 mem, 61 P 
1134 mem; Mahoney v. Butte Hard- 
ware Co., 24 Mont. 242 mem, 61 P 
1134 mem; Helena, etc, Smelting, 
etc., Co. v. Lynch, 24 Mont. 241, 61 P 
1134; Ramsey v. Burns, 24 Mont. 234, 
61 P 129; Watkins v. Morris, 14 Mont. 
354, 36 P 452. But see Santa Ana 
Commercial Bank v. Wells, 5 Cal. A. 
(G38 ld Ea eto Ui 

{c] “Appeals.’—In Martin v. De 
Ornelas, 139 Cal. 41, 44, 72 P 440, the 
court said: “The word ‘appeals,’ as 
used in the undertaking, embraces 
both, and each of the appeals and 
damages awarded on either of the 
appeals is embraced within a promise 
to pay ‘all damages’ awarded on the 
‘appeals.’ The undertaking, fairly 
construed, covers any and all dam- 
ages and costs that may accrue on 
either of the appeals.” 

85. Forni v. Yoell, 95 Cal. 442, 30 
P 578. See infra § 1275 et seq. 


|e, Amount or Penalty—(1) In Gen- 
The general rule is that a bond or undertak- 
ing, or the deposit in leu thereof, to be sufficient 
to sustain the appeal and prevent a dismissal on 
proper motion,®® unless the defect may be and is 
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waived §* or cured by filing a new and sufficient 


86. Ariz.mFreeman v. Arizona 
Eastern R. Co.; 14 Ariz. 2, 123 P 317. 

Cal.—Swem v. Monroe, 148 Cal. 741, 
83 P 1074 (deposit). 
é pias meott v. Milton, 26, Fla. 52, 7 

La.—Poole v. Chaffe, 36 La. Ann. 
289; Beaird v. Russ, 32 La. Ann. 304; 
Hawkins v. Bell, 6 La. Ann. 561; 
Beasley v. Allen, 9 Rob. 39; Duperron 
v. Van Wickle, 1 Rob. 324; Smith v. 
Vanhille, 10 La. 252; Glaze v. Rus- 
sell, ye Mart. N. S. 237. 

N. Y¥.—Schermerhorn v. Anderson, 
1 N. Y. 480; Latham y. Edgerton, 9 
Cow. 227. 


Pa.—Palmer vy. Pittsburg, etc., R. 
Co., 215 Pa. 518, 64 A 686. 

Tex.—Pace v. Webb, 79 Tex. 314, 
15 SW 269 (appeal from justice’s 
court). But SC aes v. Higden, 
(Civ. A.) 41 SW 

Wash.—Kelley se ‘Sakai, 70 Wash. 
699, 127 P 107; Gilliland v. German 
American State Bank, 59 Wash. 292, 
109 P 1020; Okanogan Valley Bank v. 
Evans, 59 Wash. 267, 109 P 795; 
Carson v. Bunn, 59 Wash. 266, 109 P 
797; Hawthorn v. Washington, etc., 
R. Co., 33 Wash. 707, 74 P 1135; Win- 
chester v. Morris, 33 Wash. 706, 74 
P 361; Loy v. Coey, 31 Wash. 684, 71 
P 552; Graham v. American Surety 
Co., 28 Wash. 735, 69 P 365; Beezley 
v. Sessions, 22 Wash. 125, 60 P 130; 
Galloway v. Tjossem, 22 Wash. 103, 
60 P 129; Sumner) ‘v: Rogers, 21 
Wash. 361, 58 P 214; Pierce v. Wille- 
by, 20 Wash. 129, 54 P 999. 

And see other cases in following 
notes. See also infra XIII in 4 C. J. 

[a] Payment of part of security 
to clerk no excuse.—Smith v. Van- 
hille, 10 La. 252. 

[b] Defect cured by retaxation of 
costs.—Where the costs were re- 
taxed by the court below so that af- 
ter the conviction the bond was in 
sufficient amount, it was held that 
the appeal would not be dismissed 
because the bond was originally too 
small. Bliss v. Long, 5 Oh. 337. 

87. As to waiver see infra § 1276. 

88. As to cure by new bond or 
undertaking see infra § 1258. 

89. U. S.—Swan v. Hill, 155 U. S. 
394, AI5ISCtehls, M3 ooo edt 197; Clark 
Vv. Patton, 93 Fed. 342; Wheeling 
Bridge, ete. R. Co. v. Cochran, 68 
Fed. 141, 15 "CCA 321. 

Ala.—Briarfield Iron Works Co. v. 
Foster, 54 Ala. 622; Barnett v. State, 
34 Ala. 260. 

Ariz.—Freeman v. Arizona Hastern 
R. Co., 14 Ariz. 2, 123 P 317; Johnston 
v. Letson, 3) Ariza 344,582 9a eons 
Reilley v. Crowley, 3 Ariz. 286, 29 P 
14. 


Cal.—Swem v. Monroe, 148 Cal. 
741, 83 P 1074; White v. Stevenson, 
139 Cal. 531, 73 P 4215, Martin v.-De 
Ornelas, 139 Cal. 41, 72 P 440; Gardi- 
ner v. California Guarantee Inv. Co., 
129) Cailw528, 6231110: 

Colo.—Standley v. 
Mfg. Co., 25 Colo. 376, 55 P 723. 

Fla.—Scott v. Milton, 26 Fla. 52, 7 
S 32; Montgomery v. Knox, 22 Fla. 
575. 

Ga.—King v. Cook, T. U. P. Charlt. 
286, 4.AmD 715; Cook v. King, T. U. 
P. Charlt. 265. 

Jll.—Ennor v. Galona, etc., R. Co. 
104 Ill. 1038; McCall v. Moss, 100 Til. 
461; Brown v. Keirns, 13 Ill. 296; Ser 
Vis v. Ser Vis, 162 Tu, A, 378. 

Ind.—Shannon vy. Spencer, 1 Blackf. 
120; Merchants’, ete, Sav. Bank v. 
Fraze, (A.) 34 NE 749, 

La. -—_Viguerie v. Viguerie, 133 La. 
406, 63 S 89 (discretion of court); 
Gallia’s Succ., 130 La. 867, 58 S 691; 
Gottlieb-Knox-Amiss Ins. Agency v. 
Henry Cohn, Jr., Co., 128 La. 697, 55 
S 21; Shay v. Wattigny, 128 La. 193, 


Hendrie, etce., 


bond or undertaking,®** must be for the amount or 
penalty required by the statute, or fixed by the 
order of the court or by the clerk, where the court 
or clerk is empowered to fix the amount.®® 
has been held that an error in the formal penalty 


But it 


54 S 736 (discretion of court); Drys- 
dale’s' Suce., 124 La. 256, 50 S 30 
(bond held for sufficient amount); 
Lynch’s Succ., 124 La. 127, 49 S 1002; 

Lochbaum v. ‘Southwestern Box, ete., 
Mfg. Co., 120 La. 98, 44 S 998; Wells 
Vv. Blackman, ly “Des 359, 41° S 64838 
Day v. Bailey, 116. Las 961, 41 S 2238; 

Gilmore v. Meeker, 115 La. 849, 40 8 
244; Hannay v. New Orleans Cotton 
Exch., 112 La. 998, 36 S 831; Poole 
v. Chaffe, 36 La. ‘Ann. 289; Ray Vv. 
Shehee, 34 La. Ann. 1106; Rawle v. 
Feltus, 33 La. Ann. 421; Beaird v. 
Russ, .32. La, Ann: 304; State’ ime 
Judge New Orleans Second Dist. (Ole. 
16 La. Ann. 371; Keenan vy. White- 
head, 15 la. Ann. 333; Hawkins v. 
Bell, 6 La. Ann. 561; Beasley v. Al- 
len, 9. ‘Rob. 395). Duperron. ‘Ww:)) Van 
Wickle, 1 Rob. 324; Ross v. Pargoud, 
2 a. 85. 

Md.—Ringgold’s Case, 1 Bland 5. 

Mich.—Stevens v. Ottawa Probate 
Judge, 156 Mich. 526, 121 NW 477; 
Richardson v. Richardson, 82 Mich. 
305, 46 NW 670; Michie v. Ellair, 60 
Mich. 73, 26 NW 837. 

Miss.—Oxford Bank vy. Lafayette 
County, 79 Miss. 152, 29 S 825; Swann 
v. Horne, 54 Miss. 337 

Mo.—State v. Klein, 137 Mo. 673, 
39 SW 272; Reed v. Leffingwell, 30 
eee 543; Forsee v. Gates, 89 Mo. A. 
5 

N. Y.—Jesup v. Carnegie, 45 N. Y.' 
Super. 310; Mitchell v. Mount, 19 
AbbPr 1; Coithe v. Crane, 1 Barb. 
eee And see Code Civ. Proc. § 

N. C.—McCanless v. Reynolds, 90 
N. C. 648; Hemphill v. Blackwelder, 
90 N. CG. 14. Clark Code Civ. Proc. 
(1900) § 552, requires appellant to 
execute an appeal bond, and in such 
sum as may be ordered by the court, 
not to exceed the sum of two hun- 
dred and fifty dollars. This is in 
addition to the bond to stay execu- 
tion required by § 554. McCanless v. 
Reynolds, 91 N. C. 244; Harshaw v. 
McDowell, 89 N. C. 181; Bledsoe v. 
Nixon, 69 N. C. 81. : 

Oh.—Branch v. Dick, 14 Oh. St. 
5515) Oliver: -v..-Prays) 4Ohae 17/5, 7uo 
AmD 595, 5 Oh. 326; Franklin Bank 
v. Bartlett, Wright 741; Rolcliff v. 
Beck, 1 Oh. Dec. (Reprint) 445, 10 
WestLJ 72. : 

Or.—The undertaking must not be 
limited in amount, and must pro- 
vide for the payment of all damages, 
costs, and disbursements which may 


be awarded against appellant. State 
v. McKinmore, 8 Or. 207. 

Pa.—Quick v. Miller, 103 Pa. 67; 
Churchman y. Parke, 2 Pa. 406. 

Philippine.—Ortiz v. Trent, 13 
Philippine 130. 

Tenn.—Ing v. Davey, 2 Lea 276; 


Staub v. Williams, 1 Lea 36; Mason 
v. Anderson, 12 Heisk. 38 (for dam- 
ages and costs only on appeal from 
judgment on open account); State 
v. Wright, 5 Heisk. 612 (for costs 
only on appeal for usurpation of of- 
fice); .Willson v. Edwards, 5 Coldw. 
Bee is Davis v. Jackson, (Ch. A.) 39 SW 
Tex.—Scott v. Allen, 1 Tex. 508; 
Deaton v. Feazle, (Civ. A), 85 Sw 
1167; Prusiecki Vv. Ramzinski, (Civ. 
A.) 31 SW 549; Crouch v. Crouch, 
(Civ. A.) 68 sw 515; Stubbs v. Lan- 
da Cotton Oil Co., 28 Tex. Civ. A. 56, 
66 SW 213; Hamblen v. Tuck, (Civ. 
A.) 45 SW 115; Cowen v. Bloomberg, 
15 Tex: Civ. A, 364, 39 SW 947. 
Wash.—Gilliland v. German Ameri- 
can State Bank, 59 Wash. 292, 109 P 
1020; Okanogan Valley Bank vy. Ev- 
ans, 59 Wash. 267, 109 P 795; Carson 
v.. Bunn, 59 Wash, 266,109) P 797; 
Woelfien yv. Lewiston-Clarkson Co., 
49 Wash. 405, 95 P 4938; Tibbitts v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. § 1225] 


of an 
as immaterial.91 


cient to protect the appellee.%* 


the appeal or fixed by the clerk.®* 


Henry, 46 Wash.’ 306, 89 P 880; Pier- 
son v. Peirce, 42 Wash. 164, 84 P 
731 [rev reh 37 Wash. 443, 79 P1003]; 
Russell v. Graumann, 40 Wash. 667, 
82 P 998, 5 AnnCas 830 (sufficient 
bond); Horrell v. California, etce., 
Homebuilders’ Assoc., 40 Wash. 531, 
82 P 889; Loy v. Coey, 31 Wash. 684, 
71 P 552; Graham v. American Surety 
Co:, 28 Wash. Reds 698 Es sober tle witt 
v. Lansdale, 26 Wash. 615, 67 P 354; 
Anderson v. Provident Life, ete., Co., 
26 Wash. 192, 66 P 415; Young Vv. 
Borzone, 26 Wash. 4, 66 Pp ESD, Bez 
Sumner v. Rogers, 21 Wash. 361, 58 
P 214; Pierce v. Willeby, 20 Wash, 
129, 54 P 999; Kirby v. Collins, 5 
Wash. 682, 32 P 769. 

Wis.—Bliss v. Rosenkrans, 125 Wis. 
532, 104 NW 746; Hureka Steam Heat- 
ier (COs 8 ive Sloteman, 67 Wis. 118, 30 
NW 241; Atna L. Ins. Co. v. McCor- 
mick, 20 Wis. 265. 

Eng.—Such deposit or other secur- 
ity for the costs to be occasioned by 
any appeal shall be made or given 
as may be directed under special cir- 
cumstances by the court of appeals. 
Hastings v. 'Ivall, L.-. R.~9 Ch. 758; 
Costa Rica v. Erlanger, 3 Ch. D. 62. 
See also Judd v. Green, 4 Ch. D. 784; 
Grant v. Banque Franco-Hgyptienne, 
mee. BP: PD: 430: 

Can.—Canada Great Northern = R. 
Co. v. Furness, 40 Can. S. C. 455 

B. C.—Star Min., etc., Co. v. Byron 
N. ‘White Co., 12. B. C. 355; Sehl v. 
Tugwell, 7 B. C. 359 (double appeals, 
double amount); Rogers v._ Reed, 
B. Cc. 79. See Nelson, etc., R. Co. v. 
Jerry, 5) B.C. 166: 

N. S.—Taylor v. Gavin, 18 N. S. 
296. 


Ont.—Gossage v. Canadian Land, 
ete., Co., 24: Ui. C. Q. B. 452. See 
Whiteman v. Hamilton Steel, etc., 
Co., 16 Ont. L. 257, 11 OntWR 731. 

Que. —Brooke v. Dallimore, 20 LC 
Jur 176 (holding security for costs 
alone sufficient in case of appeal from 
a judgment ordering appellant to ren- 
der an account). 

On appeal from two or more judg- 
ments, orders, or decrees see supra 
§ 1148. 

Insufficient supersedeas bond; op- 
eration as appeal bond or undertak- 
ing see infra § 1231. 

Bond insufficient for suspensive 2p- 
peal in Louisiana, but sufficient for 
devolutive appeal see infra § 1232. 

[a] Judgments for specific sums 
of money.—As to the amount of the 
bond when the judgment is for a 
specific sum of money see Shannon 
v. Spencer, 1 Blackf. (iInd.) 120; 
Ringgold’s Case, 1 Bland (Md.) 5; 

ichardson v. Richardson, 82 Mich. 
305, 46 NW 670; Michie v. Ellair, 60 
Mich. 73, 26 NW 837; Coithe v. Crane, 
dasarba Ch . GN. 2¥e)\ 224 sPraye-y.) Ollie 
wer, 5.Oh. 326, 24 Oh, 175,119 AmD 
595 and note; White v. Moerlidge, 7 
Oh. Cir. Ct. 348, 4 Oh. Cir. Dec. 629; 
In re Winterfeldt, 2 Oh. S&CP1 473, 
29 CincLBul 226; Watkins v. Clifton 
Hill Land Co., 91 Tenn. 683, 20 SW 


246; Wilson v. Edwards, 5 Coldw. 
(Tenn.) 238. : 
[b] Personal representatives.— 


(1) As to the amount of the appeal 
bond to be given by a personal repre- 


appeal bond or undertaking may be cor- 
rected or disregarded when its recitals in connec- 
tion with the law show the proper penalty ascer- 
tainable by a mere calculation,®® and also that a 
slight deficiency in the amount may be disregarded 
On the other hand, when the stat- 
ute fixes the amount or penalty, a bond or under- 
taking is sufficient in amount to perfect an appeal 
-when it complies with the statutory requirement,°? 
even though the security may prove to be imsuffi- 
And where the court 
or clerk is authorized to fix the amount the bond 
or undertaking is sufficient to sustain an appeal 
when it is in the sum named in the order granting 
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ing.®® 


sentative see Hobbs v. Cody, 45 Ga. 
478; Matter of Pierson, 13 lowa 449; 
Coyle v. Creevy, 34 La. Ann. 539; 
Frye’s Succ., 32 La. Ann. 1308; State 
v. Judge St. Martin Parish, 30 La. 
Ann. 282; State v. Judge New Or- 
leans Second Dist. Ct., 21 La. Ann. 
43;"Stevens v. Ottawa Probate Judge, 
156 Mich. 526, 121 NW 477; Mills v. 
Forbes, 12 HowPr (N. Y.) 466; 
Banks v. McDowel, 1 Coldw. (Tenn.) 
84; Goine v. Henderson, 5 Yerg. 
(Tenn.) 197; Patterson v. Gordon, 3 
Tenn. Ch. 18; Hutchinson v. Fulg- 
hum, 4 Heisk. (Tenn.) 550. (2) The 
reasons which excuse a rightful ex- 
ecutor from giving an appeal bond 
for the debt do not apply to an exec- 
utor de son tort. But, unless a suit 
be brought on a bond for money, bill 
Single, bill of exchange, promissory 
note, ete. the appeal bond of de- 
fendant is only for costs and dam- 
ages. Mann v. Lowry, 58 Miss. 73; 
(3) In re Pierson, 13 Iowa 449 (or- 
der removing executors); Fleming 
v. Ottawa Probate Judge, 137 Mich. 
139, 100 NW 272 (order removing ad- 
ministrator). 

[ec] Real actions.—As to. the 
amount of the bond in actions con- 
cerning real property see State v. 
Judge Seventh Judicial Dist., 22 La. 
Ann. 589; State v. Meacham, 6 Oh. 
Cirvet., 31573 (Ohs|\ Cir, Dec. 1338545, Wat- 
kins. Clifton | Hill land | Cornni9l 
Tenn. 683, 20 SW 246; Rogers v. 
Newman, 5 Lea (Tenn.) 255; Staub v. 
Williams, 1 Lea (Tenn.) 386; Kinsey 
v. Stanton, 6 Baxt. (Tenn.) 92; Mc- 
Coy v. Jones, 9 Tex. 363. 

[d] Amount of different bonds 
cannot be cumulated.—The amount 
of one appeal bond cannot be added 
to that of another bond, such as an 
injunction bond given at the incep- 
tion of the suit, to make the re- 
auired statutory amount. State v. 
King, 40 La. Ann. 841, 6 S 108; 
Grounx v. Abat, 7 La. 17 


yee: Bentley v. Doreas, 11-Oh, St. 
91. See Bastable v. Denegre, 22 


La. Ann. 124. 

[a] The rule de minimis applies 
when the bond is deficient by one 
dollar. Yale v. Cole, 31 La. Ann. 
688; Miller v. Chandler, 29 La. Ann. 
oa, Bodet v. Nebourel, 25 La. Ann. 

92. Cal.—In re Sutro, 152 Cal. 249, 
92 P 486, 1027. 

Ida.—Havlick v. Davidson, 15 Ida. 
787,100 P 91. 

Ill—Brennan  v. 
Academy, 85 Ill. 509. 

La.—Union Bethel African M. E. 
ot a v. Civil Sheriff, 33 La. Ann. 
1461. 

N. Y.—Coithe v. Crane, 1 Barb. Ch. 


Christian Bros. 


21. : 
Wash.—-State v. Pendergast, 39 
Wash, 132, 81 P 324. 
93., .In ire iSutro;_ 152. Cal. 249, 92 


P 486, 1027; Oshiel v. De Graw, 6 
Cow. (N. Y.)! 63. 

94. In re Paige, 12 Ida. 410, 86 P 
273; .Viguerie v. Viguerie, 133) La. 
406, 63 S 89; Wadkins v. Producers’ 
Oil Co., 129 La. 484, 56 S 388; Han- 
nay v. New Orleans Cotton Exch., 112 
La. 998, 36 S 831; McCarthy y. Mc- 
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In excess of amount required. As a rule, the 
execution of a bond or undertaking in a sum which 
exceeds that fixed by the statute or the court does 
not affect the validity of the bond or undertak- 


Limiting liability. In some jurisdictions a bond 
or undertaking on appeal is insufficient if the liabil- 
ity thereon is limited to any specified amount where: 
the statute requires a security to pay ‘“‘ 
costs, and disbursements,’’°® ‘‘to pay all the costs. 
which have accrued in the court below, or which 
may accrue in the appellate court,’’ ete.%" 
fact that the sureties only qualify for a certain 
sum is not to be construed as limiting their la- 


all damages, 


But the. 


Carthy, 44 Ia. Ann. 146) >14) SUW% 
Pasley v. McConnell, 38 La, Ann. 470; 
Baumgarden’s Succ., 35 La. Ann. 127% 
Elder v. New Orleans, si Laas Ann. 
500; Cordeviolle’s Succe., 23 La. Ann. 
297; Ford v. Kittredge, Mann. Unrep. 
Cas. (La.) 3868; Branch v. Dick, 14 
Ohe St ool 

[a] The proper remedy is to ap- 
ply to the lower court either to in- 
crease or reduce the amount, and 
then to appeal from that judgment. 
Blanks v. Lephiew, 132 La. 545, 61 S 


615; Metropolitan Bank v. Blaise, 109 
La. 92, 83 S.+95; Immanuel Presb. 
Church. v. Riedy, 104 La. 314,°29 S$ 
149; Huntington v. Bordeaux, 42 
ee anne 346, 7 8 553. See infra § 

[b] Actual costs greater than sum 


fixed.—An appeal bond in double the 
amount fixed by the clerk as the 
probable costs in the trial, the appel- 
late, and the supreme court is suffi- 
cient, although the record on appeal 
shows a cost bill in the trial. court 
alone greater than the sum so fixed 
by the clerk. Horstman vy. Little, 98 
Tex. 342, 83 SW 679. 

[c] A miscalculation of the officer 
to whom the law commits the duty 
of ascertaining the probable amount 
of the costs will not defeat the ap- 
peal. ‘Horstman vy. Little, 98 Tex. 
342, 88 SW 679. 

{[d] Refusal of clerk to furnish 
transcript.—Where an appeal bond 
recited that it was double the amount 
“fixed by the clerk’ and was approved 
by the respondent, the clerk was not 
entitled to refuse to prepare and de- 
liver the transcript to the appellant 
because the bond was not in a sum 
equal to twice the amount of the 
. Taylor v. Gardner, (Tex. Civ. 
A.) 99 SW 411. 

95. Cal.—Zoller v. McDonald, 23 
Cal. 136. 
ey ras ch ins v. Knox, 22 Fla. 
Tll.—Smith v. Whitaker, 11 Ill. 417. 

La.—Levesque v. Anderson, 6 
Mart. N. S. 293. 
one .-—Stapleton v. Pease, 2 Mont. 
5 
sue Y.—Ex p. Hastabrooks, 5 Cow. 

Oh.—Bentley v. Dorcas, 11 Oh. St. 
398; Coil v. Davis, Wright 164. 


Ss. D.—Fullerton Lumber Co. v. 
Tinker, 21 S. D. 647, 115 NW 91. 
Tex.—Williams v. Vaughan, (Civ. 


A.) 43 SW 850. But compare Janes 
v. Langham, 29 Tex. 413. 
gee ree eae v. Noonan, 16 Wis. 

[a] It has been held, however, 
that a bond executed in an amount 
in excess of the statute is defective 
and possibly void. Putnam vy. Put- 
nam, 3 Ariz. 182, 24 P 320: 

96. Sanborn v. Fitzpatrick, 51 Or. 
457, 91 P 540; State v. McKinmore, 
8 Or. 207, 208 (where the court said: 
“The law has limited the liability of 
the sureties to the damages, costs, 
and disbursements, and the respon- 
dent has a right to insist that the 
undertaking be not otherwise limited 
in amount’). 

97. Johnston v. Letson, 3 Ariz, 
344, 345, 29 P 893. 
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bility.°8 In other jurisdictions it has been held 
that a provision in a statute requiring security in 
a sum sufficient to secure the claim of the appellee 
with interest and costs does not prohibit the giv- 
ing of an appeal bond in a fixed penalty,®® and that 
different sureties may each bind themselves for a 
stated sum or portion of the bond where the aggre- 
gate amount of the respective sums is the full 
amount required by law.1 Where the statute is 
silent as to the ambdunt, liability may be limited to 
a fixed sum.? 

[§ 1226] (2) Naming Specific Amount—(a) In 
General. There must be a promise to pay some 
amount, either specific or ascertainable. In some 
jurisdictions it is held that a failure to name the 
amount of the penalty in the bond or undertaking 
is a fundamental defect, and renders it insuffi- 
cient. In other jurisdictions it is held that it 
is not necessary to name a specific amount, as the 
law will hold the obligors lable to the extent re- 
quired by statute, on the ground of intention in 
the. parties executing the instrument to become lia- 
ble to that extent,’ especially where the bond is 
conditioned to answer for the payment of certain 
demands, such as judgment and costs, and the 
amount to be paid ean be ascertained from the 
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[g§ 1295-1228 


other papers in the case,* or where the bond is con- 
ditioned in the words of the statute which does not 
name any specific amount.’ The naming of a spe- 
cifie sum does not invalidate the appeal where the 
statute does not provide that the obligation shall 
name any particular amount.® 

[§ 1227] (b) Execution in Blank. A bond in 
which the space for the amount is left blank is not 
sufficient to perfect the appeal,® unless the blanks 
are filled in before the return-day and before the 
appeal is brought,?° or unless the amount of the 
bond is fixed by law or by the order granting the 
appeal, and may be construed by the laws under 
which it was given, and any clause omitted may 
be supplied.1? 

[§ 1228] (3) Amount Fixed by Statute. In 
many jurisdictions the statute itself prescribes the 
penalty in which the appeal bond or undertaking 
shall be given.’ In some instances the statute pro- 
vides only in a general way for the amount, leaving 
to the court the caleulation of the exact sum,!? 
as where it provides that the security must be for 
double the amount of the judgment,'* or double 
the amount of the judgment and costs,!®> dam- 
ages and interest,’® costs, interest, and dam- 


98. Sanborn v. Fitzpatrick, 51 Or. 11. Ward v. Buell, 18 Ind. 104, 81] Sumner vy. Rogers, 21 Wash. 361, 58 P 


457, 91 P 540; Wolfer v. Hurst, 50}AmD 349; Ricks v. Gantt, 35 la.| 214; Pierce v. Willeby, 20 Wash. 129, 


Or. 218, 91 P 366. 

99. Graeter v. De Wolf, 112 Ind. 5, 
13) NEY 111: 

1. New Orleans Ins. Co. v. Albro 
Cove Id. HWUUS: G06 oNSCTI230 NR 28h i, 
ed. 809; Guturrez v. Croner, 29 La. 
Ann. 827; Bastable v. Denegre, 22 La. 
Ann. 124; State v. Judge Orleans 
Sixth Dist. Ct. 21 La. Ann. 443. 
And see supra § 1201. 

2. Shreves v. Gibson, 76 Kan. 709, 
62 P 584. 

8. Munzesheimer. v. Wickham, 74 
Tex. 638, 12 SW 751. 1 

4. Ala.—Henry v. Gamble, Minor 


Ariz.—Putnam y. Putnam, 3 Ariz. 
182; 24 P 320. 

Kan!—St. * Louis; ete, Ri) 'Co -v. 
Morse, 50 Kam. 99, 31 P 676. 

Mass.—Warner v. Howard, 121 
Mass. 82 (recognizance). 

Pa.—Williamson v. Mitchell, 1 
Penr. & W. 9 (holding that a recog- 
nizance which recited that the party 
was “bound in a sum sufficient to 
cover all costs’ was insufficient). 

Tex.—Lewellyn v. Ellis, 50 Tex. 
Civ. A. 453, 115 SW 84. See also 
Whiting v. Pettus, 1 Tex. 191. 

5. Ward v. Buell, 18 Ind. 104, 81 
AmD 349; Morrison v. Boggs, 44 
Nebr. 248, 62 NW 473. Compare Bar- 
nett v. Gilmore, 33 Ind. 199. 

[a] In Gouisiana the omission of 
the amount of the bond for a suspen- 
sive appeal is not fatal, as the bond 
is to be read in connection with the 
order of the court, and the law in- 
plies that it was given for the pre- 
scribed sum, although no prescribed 
sum is mentioned in it. Hschert v. 
Harrison, 29 La. Ann. 860; Stille v. 
Beauchamp, 13 La. Ann. 604; Mason 
v.. Fuller, 12 La. Ann. 68. See also 
Surget v. Stanton, 10 La. Ann. 318. 

6. Wile v. Koch, 54 Oh. St. 608, 44 
NE 236. 

7. Staley v. Howard, 7 Mo. A. 377; 
Morrison v. Bogs, 44 Nebr. 248, 62 
NW 473. 

8. Howard v. Russell, 75 Tex. 171, 
12° SW 525; Hicks v. Oliver, 71 “Tex. 
776, 10 SW 97. 

9. Gibbs v. Frost, 4 Ala. 720; 
Chretien v. Bienvenu, 41 La. Ann. 
728, 6 S 553; Percy v. Millaudon, 6 
La. 584. And see McGuirk  v. 
Marchand, 45 La. Ann. 732, 13 S 161. 
See also infra § 1433. 

10. Klotz v. Macready, 35 La. Ann. 
596. 
Filling blanks see infra § 1243. 


Ann. 920; Gibbs v. Lum, 29 La. Ann. 
526; Mason v. Fuller, 12 La. Ann. 68; 
Hschert v. Harrison, Mann. Unrep. 
Cas. (La.) 186. 

[a] Under statute.—Under a stat- 
ute providing that no bond or written 
undertaking “ ‘taken by any officer in 
the discharge of the duties of his 
office, shall be void for want of form 
or substance’... ‘but the principles 
and sureties shall be bound by such 
bond... or written undertaking, to 
the full extent contemplated by the 
law requiring the same; and the 
sureties to the amount specified in 
the bond,’” ete, if an appeal bond 
specifies no amount or contains no 
penalty, but is executed by the par- 
ties and accepted by the officer for 
such purpose, it will have the force 
and effect of such a bond, notwith- 
standing the defect. Ward v. Buell, 
18 Ind. 104, 105, 81 AmD 349. 

12. Cal.—Swem v. Monroe, 148 
Cal. 741, 83 P 1074 (appeal from jus- 
tices’ court); In re Kasson, 135 Cal. 
1, 66 P 871; Spreckels v. Spreckels, 
114 Cal. 60, 45 P 1022; Corcoran vy. 
Desmond, 71 Cal. 100, 11 P 815. 

Mont.—Hill vy. Cassidy, 24 Mont. 
108, 60 P 811. 

N. Y.—On appeal to the court of 
appeals the undertaking must be to 
pay all costs and damages which 
may be awarded against the appel- 
lant, not exceeding three hundred 
dollars. McElroy v. Mumford, 128 
N. Y. 303, 28 NE 502; Sagehomme v. 
Pugh, 53 Mise: 41, ° 102 NYS 923; 
Galinger v. Engelhardt, 26 Mise. 49, 
55 NYS 3384; Code Civ. Proc. § 1326. 

Or.—Sanborn v. Fitzpatrick, 41 Or. 
457, 91 P 540. 

Ss. D.—Under Comp. L. § 6133, pro- 
viding that no appeal from a justice 
shall be effectual unless an undertak- 
ing is filed in the sum of one hun- 
dred dollars for payment of the costs 
of appeal, or, if a stay is claimed, in 
a pum twice the amount of the judg- 
ment, “including the costs when the 
judgment: is for the payment of 
money;” and that “a deposit of the 
amount of the judgment, including 
all tosts,” is equivalent to the filing 
of the undertaking, the undertaking 
for costs in the sum of one hundred 
dollars must in all cases be given. 
Rata v. Coffin, 9 S. D. 502,70 NW 
636. 
Wash.—Beezley v. Sessions, 22 
Wash. 125, 60 P 130; Galloway’ v. 
Tjossem, 22 Wash. 103, 60 P 129; 


54 P 999 

13. Havlick v. Davidson, 15 Ida. 
787, 100 P 91; Libby v. Spokane Val- 
ley Land, etc., Co., 15 Ida. 467, 98 P 
715; McCoy v. Oldham, 1 Ida. 465; 
Morris v. Morris, 92 N. C. 142. 

14. Brown v. Keirns, 13 Ill. 296; 
Pace v. Webb, 79 Tex. 314, 15 SW 
269 (appeal from justice’s court); 
Smith v. West Virginia Cent. Gas 
Co., 65 W. Va. 216, 63 SE 1096, 17 


[b] Washington.—(1) In this 
state, under Ballinger Annot. Codes 
& St. §§ 6505, 6506, if a supersedeas 
is desired, the bond must be for 
double the amount of the judgment, 
where the judgment is for money, 
and two hundred dollars additional. 
Hawthorn v. Washington, etc., R. Co., 
33 Wash. 707, 74 P 1135; Winchester 
v. Morris, 33 Wash. 706, 74 P 361; 
Loy v. Coey, 31 Wash. 684, 71 P 552; 
Graham v. American Surety Co., 28 
Wash. 735, 69 P 365; Beezley v. Ses- 
sions, 22 Wash. 125, 60 P 130; Gallo- 
way v. Tjossem, 22 Wash. 103, 60 P 
129; Sumner v. Rogers, 21 Wash. 361, 
58 P 214; Pierce v. Willeby, 20 Wash. 
129, 54 P 999. (2) On appeal by 
plaintiff from a judgment in favor of 
the principal defendant, in an action 
wherein a writ of garnishment has 
issued, the amount of the appeal and 
supersedeas bond is determined by 
the judgment in the principal action, 
without regard to the existence of 
the garnishment or the amount of 
the funds garnished. Russell v. 
Graumann, 40 Wash. 667, 82 P 998, 
5 AnnCas 830. 

15. Brennan y. Christian Bros. 
Academy, 85 Ill. 509 (appeal from 
justices’ court); Flynn v. Des Moines, 
etc., R. Co., 62 Iowa 521, 17 NW 769; 
Redus _v. Gamble, 85 Miss. 165, 37 S 
1010; Bliss v. Long, 5 Oh. 276. 

[a] Costs accrued only.—(1) 
Brennan v. Christian Bros. Academy, 
85 Ill. 509. (2) But otherwise in 
Texas where the costs of both lower 
and higher courts must be secured. 
Goode v. Erwin, 50 Tex. 160. See 
also Reid v. Fernandez, 52 Tex. 379. 

[b] Costs taxed against the ap- 
pellant are not included. Bliss v. 
Long, 5 Oh. 276. 

16. State v. Dillon, 98 Mo. 90, 11 
Sa 255; Forsee v. Gates, 89 Mo. A. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ages,” or double the amount of the debt and dam- 
ages,'® or one half over and above the amount of 
Where the amount of the appeal 
bond is prescribed by statute, the court has no au- 
thority to fix it at a greater or less amount.2° But 
it is not a ground for dismissing the appeal that the 


the judgment.?® 


court fixed the amount, where the 


the same as the statute requires.?? 
paid into court in lieu of the statutory bond, the 


17. Miller v. Diamond Light, etce., 
Co., 5 DomLR 99; Moore v. Lamou- 
reux, 5 Que. Q. B. 5382; Montreal, 
ere., Rk, Co. ve. Hattan, 1 Que.) Q.).B: 
72; Brunet v. United Shoe Mach. Co., 
12 Que. Pr. 207. 

[a] In Pennsylvania under pres- 
ent legislation a foreign corporation 
defendant, in appealing from an 
award of arbitrators, is required to 
give bail for payment of the debt 
finally adjudged to be due plaintiff, 
together with interest and costs, and 
not only for the costs accrued and 
likely to accrue in the case. Car- 
penter v. Hutchison, 243 Pa. 260, 90 A 
154 


{[b1 Where the only liability of 
appellant is for costs, a bond by its 
terms limited to costs is sufficient. 
Miller v. Diamond Light, ete., Co., 5 
DomLR 99. 
1c. Britt v. Lowry, 50. Tex. 75; 
Janes v. Laughan, 29 Tex. 413. And 
see Ringgold’s Case, 1 Bland (Md.) 


“19. See infra this note. 
fa] Louisiana.—(1) A bond on 
suspensive appeal from a money 


judgment must be one half over and 
above the amount of the judgment. 
Gilmore v. Meeker, 115 La. 849, 40 S 
244: Pelletier v. State Nat. Bank, 112 
La. 564, 36 S 592; Woodville v. Klas- 
ing, 51 La. Ann. 1057, 25 S 635; Yale 
v. Cole, 31. La. Ann. 687; Dlder v. New 
Orleans, 31 a. Ann. 500;.-State, v. 
Judge Fourth Dist. Ct., 29 La. Ann. 
776; Le Blane v. Massieu, 27 La. Ann. 
324; Marchand yv. Casanave, 22 La. 
Ann. 626; State v. Judge Orleans 
Hourth= Dist) "Ct:, 22) LalAnn: 15; 
State v. Judge Orleans Seventh Dist. 
Ct), 22 La. Ann. 35; State v.: Judge 
Louisiana Second Judicial Dist., 21 
La. Ann. 64; Tournillon v. Ratliff, 20 
La. Ann. 179; State v. Judge New Or- 
leans Second Dist. Ct., 16 La. Ann. 
371; Rachel v: Rachel, 11 La, Ann. 
687; Surget v. Stanton, 10 La. Ann. 
318: Beasley v. Allen, 9 Rob. 39; 
Duperron v. Van Wickle, 1 Rob. 324; 
Ross v. Pargoud, 2 La. 85. Compare 
Denton v. Reading, 22 La. Ann. 607 
(holding that a bond exceeding one 
half of the judgment was good under 
the statute as it existed prior to 
1868). (2) Where the judgment was 
for a certain sum in money, and for 
the delivery of certain perishable 
movables, it was held that, as the 
order was for a suspensive appeal, 
the bond should have been for a sum 
exceeding by one -half the moneyed 
judgement and the estimated value of 
the movables. Redwitz v. Wagga- 
man, Mann. Unrep. Cas. 100. (3) An 
intervener or third party wishing to 
appeal must comply. with the same 
conditions. State v. Judge Orleans 
Fourth Dist. Ct, 22 La. Ann. 115. 
(4) Costs are not included in esti- 
mating the amount of the bond. Pal- 
and v. Chicago, ete., R. Co., 42 La. 
Ann. 290. 7 S 899: State v. Judge 
Fourth Dist. Ct., 29 La. Ann. 776; 
Brown v. Brown, 9 La. Ann. 310; 
Ross v. Pargoud, 2 La. 85. (5) In- 
terest accrued at the time of judg- 
ment must be included. Paland_ v. 
Chicago, ete., R. Co., 42 La. Ann. 290, 
7S 899; State v. Judge Fourth Dist. 
Ct., 29 La. Ann. 776; Brown v. Brown, 
9 La. Ann. 310; Ross v. Pargoud, 2 
La. 85.° (6) But as to interest ac- 
erued and to accrue after judgment 
the cases are not agreed, some hold- 
ing that such interest should not be 
included in ascertaining the amount 
of the bond (Paland v. Chicago, etc., 
R. Co., supra), (7) and others in- 
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amount fixed is 
If money is 


cluding the interest which has ac- 
crued after the judgment and up to 
the time of giving the bond (Pelletier 
v. State Nat. Bank, 112 La. 564, 36S 


592; Woodville v. Klasing, 51 La. 
Ann. 1057, -25 S 685; Marchand v. 
Casanave, 22 La. Ann. 626). (8) 


Where a percentage is added to the 
judgment as “damages,” the appeal 
bond must provide for the judg- 
ment plus the “damages” so given. 
Roman v. Peters, 1 Rob. 522. (9) A 
money judgment means a judgment, 
the execution of which is by fieri 
facias. State v. Judge Orleans Sixth 
Dist) Gt:, 24% Ma, cAnnie fA day 6 Gu0)). In: 
order to ascertain the amount of a 
suspensive appeal bond it is neces- 
sary to consider what would be the 
effect of the judgment of the appel- 
late court. State v. King, 40 La. 
Ann. 841, 6 S 108. (11) In cases 
where the statute allows an injunc- 
tion without giving a bond (Code 
Prac. art 739), it is held that, upon 
a suspensive appeal from the \judg- 
ment dissolving the injunction, the 
bond need only be for a sum exceed- 
ing by one half the costs which the 
appellant was, by the judgment, con- 
demned to pay. State v. Judge Twen- 
ty-Sixth Dist. Ct., 36 La. Ann. 910; 
State v. Judge Fourteenth Judicial 
Dist., 30 La. Ann. 314; State v. Judge 
Orleans Fifth Dist. Ct., 21 La. Ann. 
152; State v. Judge First Dist., 19 
Lia yb ts But compare State v. 
Judge Third Dist., 18 La. 444. (12) 
In computing the amount of the bond 
to be furnished for a suspensive ap- 
peal from a judgment dissolving an 
injunction with costs, the proper ex- 
penses incurred by the sheriff, as 
consequences of the injunction for 
the preservation and cultivation of a 
sugar plantation under seizure, may 
be taxed as costs occasioned by the 
injunction, and must be included in 
the amount of the bond furnished, 
to be required for such appeal. State 
v. Judge Twenty-Sixth Dist. Ct., su- 
pra. (13) Where an injunction has 
been dissolved without damages, the 
rule is that the party cast is re- 
quired to give a suspensive appeal 
bond only for costs, as the injunction 
bond is designed to cover losses and 
to answer for damages. But there 
are exceptional cases where the court 
in its discretion may and sometimes 
ought to fix a bond, where there is 
an appeal from’ such judgment of 
dissolution, in a larger sum than the 
appeal bond, and additional to the 
amount of the injunction bond, such 
larger and additional sum varying 
with and being determined by the 
circumstances of each case. Hart v. 
Lazarus, 34 La. Ann. 1210. (14) 
Where valuable property is tied up 
by injunction, and that injunction is 
dissolved, the bond must bear some 
proportion to value of property and 
cover costs in full. State v. Judge 
Twenty-Sixth Dist. Ct., supra; State 
v. Judge Super. Dist. Ct., 27 La. Ann. 
334; State v. Judge First Dist., 19 La. 
167. (15) If the judgment is not 
for a specific sum, for instance, if 
plaintiff's demand results in a non- 
suit, it has been held that it then de- 
volves upon the court to fix the 
amount of the bond. Viguerie_ v. 
Viguerie, 133 La. 406, 63 S 89; Fitz- 
patrick v. Letten, 123 La. 754, 49 S 
494, 17 AnnCas 197. 

20. Ariz.—Putnam v. Putnam, 3 
Ariz. 182, 24 P 320. 

La.—State v. King, 46 La. Ann. 
490, 15 S 147; Sauer v. Union Oil Co., 
43 La. Ann. 699, 9 S 566. 
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sum paid in must be not less than the amount of 
the bond required.2? 

(4) Fixing of Amount by Court or 
Clerk. It is frequently required by statute that 
the court from which the appeal is taken shall fix 
the penalty of the bond, either generally or in 
particular cases,?* the statutes usually containing 
some general provision to the effect that the se- 
curity must be sufficient to secure the judgment or 


Miss.—Redus v. Gamble, 85 Miss. 
165, 37 S 1010. 
eee een maneee v. Gates, 89 Mo. A. 

Can.—Miller v. Diamond Light, ete., 
Co., 5 DomLR 99. 

21. Grasser v. Blank, 110 La. 493, 
34 S 648. 

22. Florence Min. Co. v. Cobalt 
Lake Min. Co, 19 Ont. L. 342, 14 
OntWR 507. 
aioe U. S.—Clark v. Patton, 93 Fed. 

Ala.—Briarfield Iron Works Co. v. 
Foster, 54 Ala. 622 (on appeal from 
tion. granting letters of administra- 
ion). 

Cal.—Doudell v. Shoo, 158 Cal. 50, 
109 P 615. 

Colo.—Daum vy. Conley, 27 Colo. 56, 
59 P 753; Blore v. Hockaday, 4 Colo. 
418; Wolfley v. Lebanon, Min. Co., 3 
Colo. 64; Hennessey ‘v. Reed, 15 Colo. 
A. 56, 60 P 955; Getty v. Miller, 1 
Colo; “Aas, cole 166: 

Ill.—Bardill v. School Trustees, 4 
Till. A. 94. : 

Ind.—John V. Farwell Co. v. New- 
man, 17 Ind. A. 649, 47 NE 234. aise 

La.—Blum v. Wyly, 110 La. 211, 34 
S 416. And see other cases infra this" 
note. 

Mich.—Fleming v. Ottawa Probate 
Judge, 137 Mich. 139, 100 NW 272; 
Maynard v. Hoskins, 8 Mich. 260. 

Mo.—State v. Klein, 137 Mo. 673, 
39 SW 272; State v. Dillon, 98 Mo. 
90, 11 SW 255; Kreyling v. O’Reilly, 
95 Mo. A. 561, 75 SW 694. .Where an 
appeal from a judgment other than 
for payment of money may result in 
a pecuniary loss to appellee, it is in 
the discretion of the trial judge to 
fix the amount of the appeal bond. 
State v. Klein, supra. Appellate court 
cannot, after appeal granted, 
amount of appeal bond. Kreyling v.. 
O’Reilly, supra. 

Pa.—Com. v. Judges of Orphans’ 
Ct., 102 Pa. 228; Com. v. Judges of 
Oxphansy Ct.w0) wea aeons 

Philippine.—Ortiz  v. iss 
Philippine 130. 

Wash.—Tibbitts v. Henry, 46 Wash. 
306, 89 P 880; Macy vy. Sullivan, 41 
Wash. 564, 84 P 601. 

Wis.—Eureka Steam Heating Co. v. 
Sloteman, 67 Wis. 118, 30 NW 241. 

And see other cases infra this sec- 


Trent, 


tion. 


{a] In fixing the amount the trial 
court or judge should consider the 
fact that the judgment is not a mon- 
ey judgment, or that the fund in dis- 
pute is in the custody of the court. 
eee v.. Dillon, 98 Mow 90, ft (SW 
255. 

{b] Debt otherwise secured.—In 
Michigan the bond on an appeal from 
a decree finding defendants indebted 
for a certain amount, a part of which 
is secured by certain property, should 
not secure the payment of the debt 
otherwise secured. Reid v. Wayne 


eur Judge, 132 Mich. 406, 93 NW 
14, 
[ec] Nature of appeal as determin- 


ing factor in fixing amount.—Where 
the undertaking is required to be in 
such sum as the court or presiding 
judge thereof shall direct, the amount 
to be named depends not only upon 
the amount and subject matter of 
the controversy but also upon the na- 
ture and extent of the appeal. Eu- 
reka Steam Heating Co. v. Sloteman, 
67 Wis. 118, 30 NW 241. 

[d] Thouisiana; suspensive ap- 
peals.—(1) Where there is no money 
judgment or judgment for delivery 
of property, the court is required to 
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decree appealed from and all costs 74 and damages,”° 
or as security for costs and damages of the ap- 
peal,?° or.in double the probable amount of costs 
accrued and to accrue,”’ or not less than the amount 
of money the payment of which is stayed, with in- 
Where the appeal is from a 
judgment of foreclosure, specific performance, for- 


terest and costs.?® 


fix the amount of the bond for a sus- 
pensive appeal which can only be for 
costs. Gallia’s Succ., 130 La. 867, 58 
S 691; Roberson v. Goldsmith, 128 
La. 1019, 55 S 660; Gottlieb-Knox- 
Amiss Ins. Agency v. Henry Cohn, 
Jr; Co. 128 Lia. 6975 55.35) 2a Drys= 
dale’s Succ., 124 La. 256, 50 S 30; 
Fitzpatrick v. Letten, 123 La. 748, 
49 S$ 494, 17 AnnCas 197; Day v. 
Bailey, 116 La. 961, 41 S 223; State 
v. Rightor, 44 La. Ann. 564, 10 S 866; 
McCarthy v. McCarthy, 44 La. Ann. 
146, 11 S 77; State v. Judge Twenty- 
Second: Dist. Ct., 39 La. Ann. 1041, 
1116, 6 S 27; Pasley v. McConnell, 38 
Lia. Ann. 470; State v. Lazarus, 36 La. 
Ann. 189; State v. Judge Twenty- 
Second Judicial Dist. Ct., 35 La. Ann. 
1174;, Hart v. Lazarus, 34 La. Ann. 
1210; Coyle v. Creevy, 34 La. Ann. 
539; Edwards’ Succ., 34 La. Ann. 216; 
Stafford v. Renshaw, 33 La. Ann. 443; 
Frye’s Succ., 32 La. Ann. 1308; Bauer 
v. LLochte, 30 La. Ann. 685; State v. 
Judge Fourteenth Judicial Dist., 30 
La. Ann. 314; State v. Judge St. Mar- 
tin Parish, 30 La. Ann. 282; Malain 
v. Judge Third Judicial Dist., 29 La. 
Ann. 793; Hardesty’s Sucec., 29 La. 
Ann. 289; State v. Judge Orleans 
Super. Dist. Ct., 28 La. Ann. 877; 
State v. Judge Orleans» Second Dist. 
Ct., 28 La. Ann. 871; State v. Judge 
Orleans Fourth Dist. Ct., 27 La. Ann. 
685; State v. Judge St. Mary Parish, 
27 La. Ann. 231; State v. Judge St. 
Mary Parish, 27 La. Ann. 184; State 
v. Judge Orleans Second Dist. Ct., 23 
La. Ann. 31; State v. Judge Orleans 
Sixth Dist: Ct., 22 La. Ann. 176; State 
v. Judge New Orleans Second Dist. 
Ct., 21 La. Ann. °43:' State’ v. Judge 
New Orleans Fourth Dist. Ct., 20 La. 
Ann. 108 (action to annul sale of 
right, title, and interest in a succes- 
sion); Blanchin v. The Fashion, 10 
La. Ann. 345; Heath v. Vaught, 16 
La, 515. (2) The rule which re- 
quires that the appeal bond to be 
given for a suspensive appeal shall 
exceed by one half the amount of the 
judgment appealed from (see supra 
§ 1228, does not apply to a case where 
an appeal has been taken from a 
judgment homologating a_ tableau 
filed by the executor (Hardesty’s 
Succ., supra; State v. Judge New Or- 
leans Second Dist. Ct., supra); (3) to 
an appeal in proceedings for homolo- 
gation of the final account of a re- 
ceiver, where there is judgment on 
opposition that the account filed be 
rejected and that the receiver be or- 
dered to file another account (Gott- 
lieb-Knox-Amiss Ins. Agency v. Hen- 
ry).Cohn,. Jz.) Co. 128) la. 697; 55.8 
21); (4) to an appeal from a judg- 
ment ordering a share of stock to 
be transferred to the appellee, as the 
appellant does not have it in his 
power to transfer the stock in ques- 
tion and the appellee is not exposed 
to any loss (Hannay v. New Orleans 
Cotton Exch., 112 La. 998, 36 S 831); 
(5) to an appeal from a judgment 
rejecting a claim against a fund in 
the possession of the court (Gallia’s 
Succ., 130 La. 867, 58 S 691; State v. 
Judge Twenty-Second Dist. Ct., 39 
Tia, Ann. “041 8116.6. S"27)5— 6). or 
to an appeal from a decree dissolv- 
jing an injunction (Roberson v. Gold- 
Smith, 1128 Jaa, 1019755, S 6605 Bauer 
vy. ochte, 30) Lia. "Ann. '685)'3" (7) a 
bond for costs being all that is neces- 
sarv (State v. King, 40 La. Ann. 841, 
6 S 108; and other cases cited su- 
pra). (8) An order directing the sale 
of property of a corporation which 
is in the hands of a receiver may 
be suspensively appealed from by 
the corporation on a bond sufficient 
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the appeal.?° 


to cover costs of appeal, the prop-| 


erty being in custodia legis and un- 
der the control of an officer of court. 
State v. Judge Div. B. Civ. Dist. Ct., 
46 La. Ann. 490, 15 S 147. (9) The 
bond must be for all the costs, both 
those in the lower court and those 
in appeal. Ray v. Shehee, 34 La. Ann. 
1106; Rawle v. Feltus, 33 La. Ann. 
421; Gillis v. Carter, 28 La. Ann. 805; 
Jordan v. Saunders, 13 La. Ann. 417; 
Byrne v. Riddell, 4 La. Ann. 3; Beas- 
ley v. Allen, 9 Rob. 39. (10) The 
costs against an intervener that must 
be covered by the bond are only his 
own costs. State v. Judge Orleans 
Sixth Dist#iCt,22.Lay Ann’ L792 C1) 
A bond to cover all costs is sufficient 
for a suspensive appeal from a judg- 
ment dismissing a third opposition 
claiming a preference on the pro- 
ceeds of a sale in the hands of the 
sheriff over a seizing creditor. 
State v. Judge Twenty-second Dist. 
Ct, 739 La. Anny -1041, Wii 6s 6 Sie 
(12) In a case to prevent the dis- 
tribution of the funds of an estate, 
a bond for costs in the amount fixed 
by the court is sufficient to make the 
appeal suspensive, as characterized 
by the court when allowing it. Ed- 
wards’s Succ., 34 La. Ann. 216. (13) 
Where a third party intervenes and 
appeals from a judgment in an at- 
tachment suit, the court in fixing the 
amount of the bond should take into 
consideration the possible amount of 
damage in case the appeal is frivo- 
lous. State v. Judge Orleans Sixth 
Dist. Ct., 22 La. Ann. 176. (14) Where 
the money has been paid into court 
the only bond that can be required 
is one for costs. Metropolitan Bank 
v. Blaise, 109 La. 92, 33 S 95; State 
v. Judge, 44 La. Ann. 564, 10 S 866; 
Heath v. Vaught, 16 La. 515. (15) 
In a contest for offices, where no 
specific sum is adjudged due by one 
party to the other, the judge should 
fix the bond. State v. Judge Orleans 
Sixth Dist. Ct., 20 La. Ann. 574. (16) 
Where a judgment of nullity has been 
rendered at the suit of the creditor 
against the husband and wife, avoid- 
ing the judgment of the wife against 
the husband, and canceling the sale 
of real estate by the husband to the 
wife in payment thereof, the judge a 
auo must fix the amount of the bond 
for a suspensive appeal. State v. 
Judge Seventh Judicial Dist., 22 La. 
Ann. 589. (17) A suspensive appeal 
may be taken from a judgment re- 
quiring the judgment debtor to sur- 
render his property by giving a bond 
sufficient to cover costs. State v. 
Lazarus, 36 La. Ann. 189. (18) Where 
the judgment orders the delivery of 
movables and possession of real es- 
tate, the bond must equal the value 
of the movables and the-.revenue of 
the immovables. State vy. Judge, 39 
La. Ann. 889, 2 S 786; State v. Judge 
St. Martin Parish, 30 La. Ann. 282; 
State v. Judge Super. Dist. Ct.,. 27 
La. Ann. 334; State v. Judge Seventh 
Judicial Dist., 22 La. Ann. 589. 

{e] Louisiana devolutive appeal. 
—(1) Where a devolutive appeal is 
taken, the court is required to state 
the amount of the bond which 
shall be sufficient to cover costs. 
Eynehjs) Suces;. i245 Laat S49ins 
1002; Pelletier v. State Nat. Bank, 
112 La. 564, 36 S 592; Demarest vy. 
Beirne, 36 La. Ann. 751; Beaird v. 
Russ, 32 La. Ann. 304; Dwight vy. 
Barrow, 25 La. Ann. 424; Marshall 
vi Grand? Gulf Ren ete, worm Sala: 
Ann. 360; Duperron v. Van Wickle, 
1 Rob. 324; Smith v. Vanhille, 10 La. 
252. (2) This requirement is not 
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cible entry and detainer, and the like, and does not 
require the payment of money, it is usually re- 
quired that the amount of the bond shall be fixed 
by the court, and shall be for such a sum as will 
cover the whole amount of costs and mesne profits, 
as well as damages and waste committed pending 


é 


satisfied by an order directing the 
bond to be given in the “sum of $75, 
or so much thereof as may be nec- 
essary to secure the costs of the suit 
and of said appeal.’ Blum y. Wyly, 
110 La. 211, 34 S 416. (3) The costs 
of both the supreme and the inferior 
courts must be secured. Ray v. 
Shehee, 34 La. Ann. 1106; Rawle v. 
Feltus, 33 La. Ann. 421; Gillis v.~ 
Carter, 28 La. Ann. 805; Jordan v. 
Saunders, 13 La. Ann. 417; Byrne v. 
Riddell, 4 La. Ann. 3. : 

24. Colo.—Dye v. Dye, 12 Colo. A. 
206, 55 P 205. 

Fla.—Scott v. Milton, 26 Fla. 52, 7 


S 32. 
Hawaii.—Joliva v. Kaulukou, 7 
Smith, 68 Ind. 


Hawaii 731. 

Ind.—Goodwin v. 
301 (costs are held to include those 
only which are made by the appellee 
or. for which he is liable); Shannon 
v. Spencer, 1 Blackf. 120. 
Pe upibe Tua abe v. Denson, 1 Greene, 

Tenn.—Chenault vy. Chenault, 5 
Sneed 248. ; 

[a] When bond covering costs 
only is sufficient.—(1) Where plain- 
tiff appeals and he can be made even- 
tually liable for no more than costs, 
an appeal bond sufficient in amount 
to cover the costs of the suit is a 
substantial compliance with the law. 
Seymore v. Howard, 15 Ga. 110. (2) 
And where the decree in the court- 
below is against one party for the 
debt and against another for the 
costs, and the latter party appeals, 
the bond need be in only double the 
amount of the costs. Riggs v. Van- 
dever, Wright (Oh.) 325. : 
Blas Talbot v. Morton, 5 Litt. (Ky.) 
26. See Janes v. Langham, 29 Tex. 


27. Reilly v. Crowley, 3 Ariz. 286, 
29 P 14; Moody’s App., 1 Pennyp. 
) Horstman vy. Little, 98 
Tex. 342, 83 SW 679; Prusiecki v. 
Ramzinski, (Tex. Civ. A.) 81 SW, 
549; Black v. Claiborne, 32 Tex. Civ. 
A. 581, 75 SW 40; Crouch y. Crouch, 
(Tex. Civ. A.) 68 SW 515; Stubbs v. 
Landa Cotton Oil Co., 28 Tex. Civ. A. 
56, 66 SW 213; Cowen v. Bloomberg, 
15 Tex. Civ. A. 364, 39 SW 947. . 

[a] Interveners.—Under Rey. St. 
(1895) § 1670, an intervener in a 
garnishment case, who was adjudged 
to recover nothing by his interven- 
tion and to pay costs, was held to be 
entitled to an appeal upon giving 
bond in double the amount. of costs. 
Williams v. Vaughan, (Tex. Civ. A.) 
43 SW 850. See also Hamblen y. 
Tuck, (Tex. Civ. A.) 45 SW 175. 

28. Va. Code (1887) § 3470. 

29. Omaha Hotel Co. v. Kountze, 
ana Use Se cS8520SC tuo) levee: loaves 
_ a] In determining whether the 
judgment is for payment of money it 
is manifestly improper to go behind 
the record entries to determine ques- 
tions which pertain to the merits of 
the case. Flynn vy. Des Moines, etc., 
R. Co., 62 Iowa 521, 17 NW 769. 

[b] Where the judgment appealed 
from was for the conveyance of land, 
it was held that it was not a judg- 
ment for the payment of money only, 
and hence, under Rey. St. § 5230, it 
was clearly within the discretion of 
the court to fix the amount of the 
appeal bond. State v. Meacham, 6 
Oh.«Cir.cCt, 31, 3: @he. Cir] Deen 335: 

{c] Chancery practice follows law. 
—Ringgold’s Case, 1 Bland (Md.) 5. 

{d] In Tennessee, on an appeal to 
the supreme court, under Act (1831) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Where the statute makes no provision for fixing 
the amount the court granting the appeal must fix 
such an amount as will be adequate for the protec- 
tion of the appellee.®° 

By what court. As a rule the court granting an 
appeal is the only court vested with the power to 
fix the amount of the appeal bond or undertaking, 
and it cannot be fixed by the appellate court in 
the absence of statutory authority.*! The statutes 
sometimes, however, authorize the appellate court 
to fix the amount and approve a bond,” provided, 
in some states, the amount has not already been 
fixed and a bond approved by the trial court.®* And 
‘in some jurisdictions, although not in all, the appel- 
late court may review the action of the lower court 
in fixing the amount.** 

By clerk or commissioner. The clerk of the court 
or commissioner is sometimes authorized by the stat- 
ute to fix the amount of the appeal bond or under- 
taking.*® But he has no such authority unless it is 
clearly given by the statute;°° nor can the power 
be delegated to the clerk by the court.°7 

How amount indicated. In some jurisdictions 
ec 49 § 1, in chancery cases where 
money had been decreed to be paid, 
the penalty of the bond was required 


to cover the amount so decreed as 
well as costs; but where no money 
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what should be the penalty of the 
appeal bond where, from the nature 
of the action, as in detinue, replevin, 
ejectment, a writ of right, or admi- 
ralty proceedings in rem for a for- 
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ny 


it is held that the amount must be stated in the 
order granting the appeal,?* and with certainty.*® 
But in other jurisdictions there are cases holding 
that.it is sufficient if the amount is fixed without an 
order, or that the approval of an appeal bond by the 
court, or by the officer authorized to fix the amount 
and approve the bond, involves a determination as 
to the amount for which the bond should be given, 
and that it is not necessary that the amount shall 
be fixed by a separate order.*° 

Time of fixing. While proper practice would 
seem to require that the amount of the bond should 
be fixed at the time of granting the appeal, it has. 


been held that the appeal will not be invalidated 


by the fixing of the penalty after the expiration 
of the time allowed by statute for taking the ap- 
peal.4t And, where the court at a term subsequent 
to the one at which an appeal was allowed has: 
power to approve the bond, such approval is equiva- 
lent to fixing the amount of the bond at the former 
term, and supplies the omission to do so when the 
appeal was allowed.* 


Power to change amount. The court which has 


211, 34 S 416; Rachel v. Rachel, 11 
La. Ann. 687; Duperron y. Van 
Wickle, 1 Rob. (La.) 324. And see 
See this section text and note 


was decreed to be paid the bond was 
required to be for costs only. Che- 
nault v. Chenault, 5 Sneed 248, 252. 

[e] Attachment. — The statute 
which authorizes the owner of real 
estate ordered to be sold by the de- 
eree of a court of equity to appeal on 
giving bond for costs does not apply 
to attachment cases proper. Staub 
v. Williams, 1 Lea (Tenn.) 123. 

[f] Appeal by plaintiff.—In an ac- 
tion to recover property, where the 
judgment is in favor of defendant, 
plaintiff may appeal upon giving bond 
in double the amount of costs, as that 
is the only judgment against the ap- 
pellant. Ross v. Williams, 78 Tex. 
371, 14 SW 796. 

[zg] Where defendant appeals his 
bond need not cover rents of prem- 
ises pending litigation. Sherrill v. 
Madry, 6 Lea (Tenn.) 231. 

{h] Foreclosure. — Where _ there 
has been a decree of sale in strict 
foreclosure proceedings, if the mort- 
gagor has not complied with the stip- 
ulation in the mortgage that he will 
keep the property insured at a fixed 
value, for the benefit of the mort- 
gagee, the appeal bond should be not 
less than the amount of the agreed 
insurance; and this, although the 
naked land may be worth as much as 
the sum decreed, as the mortgagee 
has the right, under such a contract, 
to the protection which would have 
been afforded by the insurance pend- 
ing the appeal. Clark v. Patton, 93 
Fed. 342. 

[i] Foreclosure on mining prop- 
erty.—Anderson v. Phegley, 54 Or. 
102, 102 P 603. 

{i] Unlawful detainer.—Hawkins 
v. Alexander, 91 Tenn. 359, 18 SW 
882. 

[k] Appeal from dissolution of in- 
junction against judgment.—McKay 
v. Hite, 4 Rand. (25 Va.) 564; Eppes 
v. Thurman, 4 Rand. (25 Va.) 384. 

{1] Deficiency decree.—W here 
Jand was sold and a decree entered 
against defendant for the deficiency, 
from which decree an appeal was ta- 
ken, it was held, under the Tennessee 
statute (Annot. Code [1896] § 3882), 
that a bond for costs was sufficient. 
Watkins v. Clifton Hill Land Co., 91 
Tenn. 683, 20 SW 246. 

.[m] Sale of lands on mechanic’s 
lien; bond for costs.—Kinsey v. Stan- 
ton, 6 Baxt. (Tenn.) 92 

{n] Fixing value 
affidavits.—In order. to 


of property; 
ascertain 


feiture, the property itself, and not a 
debt or damages, is the matter in 
dispute, the value may be ascer- 
tained by affidavits taken on reason- 
able notice to the adverse party, or 
his counsel. Ringgold's Case, 1 Bland 
(Md.) 5. 

30. Waters-Pierce Oil Co. v. State, 
(Tex.) 106 SW 326. 

[a] Fixed by practice of court.— 
Where there are no statutes or rules 
of court regulating the amount of 
the bond the whole matter is left to 
custom and practice. Otis v. Rio 
Grande, 18 F. Cas. No. 10,614, 1 
Woods 593. 

31. Cal.—Doudell v. Shoo, 158 Cal. 
50,709) P) 615, 

Colo.—Getty v., Miller, 10 Colo. A. 
oe la Ode eae OGs 

Mich.—Moore v. Olin, 6 Mich. 328. 

Mo.—American Brewing Co. v. Tal- 
bot, 125 Mo. 388, 28 SW 585; Krey- 
ling v. O’Reilly, 95 Mo. A. 561, 75 
Sw 694. 

N. Y.—Matter of Blair, 33 NYS 
440, 24 NYCivProc 304. 

Philippine.—Ortiz v. Trent, 13 Phil- 
ippine 130. 

32. Richardson v. Richardson, 82 
Mich. 305, 46 NW 670 (supreme court 
authorized to increase amount); 
Kreyling v. O’Reilly, 95 Mo. A. 561, 
75 SW 694. 

33. Kreyling v. O’Reilly, 95 Mo. 
A. 561, 75 SW 694. 

34. See infra this section. 

Mandamus see infra this section. 

835. .Ariz—Thomas v. Terr., 10 
Ariz. 180, 85 P 1063. 

Conn.—Farber v. Conti, 84 Conn. 
458, 80 A 581. ; 

Tll.—Ser Vis v. Ser Vis,,162 Ill. A. 
878 (appeal from interlocutory or- 
der; amount of bond required to be 
fixed by the clerk and bond to be ap- 
proved by him, and appeal dismissed 
because amount was fixed and bond 
approved by the court). 

Mich.—Maynard y. Hoskins, 8 Mich. 
260: Moore v. Olin, 6 Mich. 328. 

Minn.—Hempsted v. Cargill, 46 
Minn. 141, 48 NW _ 686. 

Tex.—Davis v. Burnett, 7 SW 678. 

36. Blood v. Harvey, 81 Ill. A. 
137s) Ennis st. 2. Del., Co; (CPa.) 
523; Hill v. Halliburton, 32 Tex. Civ. 
AG, 2138) SW 2, 

37. Bowlesville Min., etc., Co. v. 
Pulling, 89 Ill. 58; Blood v. Harvey, 
SALUT RA welts 

38. Wolfley v. Lebangn Min. Co., 
3 Colo. 64; Blum vy. WY¥ly, 110 La. 


a bee Blum v. Wyly, 110 La. 211, 34 

[a] But an order of appeal grant- 
ed in general terms on the joint and 
several motions of plaintiffs and in- 
terveners in open court will not be 
vitiated on account of the failure of 
the judge to specify, in the conclud- 
ing portion thereof, the amount of 
the interveners’ appeal bond. The 
fact that the interveners have fur- 
nished bond in the amount fixed in 
the order of the court will suffice, 
notwithstanding plaintiffs alone are 
mentioned. Lowenstein y. Fudickar, 
43 La. Ann. 886, 9 S 742. 

40. Ariz—Thomas v. Terr., .10 
Ariz. 180, 85 P 1063 (holding that an 
appeal bond was not defective under 
the statute requiring that the bond 
shall be given in a sum double the 
probable amount of the costs of the 
suit to be fixed by the clerk, merely 
because the clerk made no order fix- 
ing the amount of costs, it being suf- 
ficient for the clerk to fix the amount 
of the bond). 

Mich.—Maynard y. Hoskins, 8 
Mich. 260. 

Minn.—Hempsted y. Cargill, 46 
Minn. 141, 48 NW 686. 

Mo.—State v. Dillon, 98 Mo. 90, 11 
SW 255. 
ae Y.—Dunseith v. Linke, 10 Daly 

. ak , 

{[a]_ Fixing of costs shown by ap- 

proval of bond.—In a _ jurisdiction 
where the bond is required to be in a 
sum double the amount of the costs 
in both trial and appellate courts, a) 
bond, when approved by the clerk, is 
sufficient, although it does not ap- 
pear otherwise than by the clerk’s 
approval of the bond that he fixed 
the probable amount of double the 
costs of both courts as the sum for 
which the bond was given. Davis v. 
Burnett, (Tex.) 7 SW 678. 
_ [b] Duty of clerk to enter amount 
in record.—It is not the duty of the 
party appealing to enter upon the 
record the amount of the appeal bond 
fixed by the court. That is a minis- 
terial duty to be performed by the 
clerk, and no omission on the part 
of the clerk will take away the right 
of appeal. State v. Meacham, 6 Oh. 
CirsCts slaw Oh aCirs Dect web: 

41. Le Blanc v. Rougeau, 39 La. 
Ann. 230, 1 S 420; Perkins v. Shad- 
bolt, 44 Wis. 574. 

42. State v. Graves, 147 Mo. A, 
324, 126 SW 749. 
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fixed the amount of the appeal bond or undertak- 
ing may increase or reduce the amount at any time 
before the bond or undertaking is executed or ap- 
proved and the appeal perfected,** but not after- 
ward, as the case is then no longer pending in the 
trial court, but is within the jurisdiction of the ap- 
pellate court,*# unless the statute gives such author- 
ity.4° The appellate court may increase or reduce 
the amount of the bond if authorized by statute,*® 
but not otherwise.*? 

Review. The fixing of the amount of an appeal 
bond, when not fixed by statute, is a judicial act, 
generally within the discretion of the trial court,*® 
and the exercise of such discretion will not be dis- 
turbed by the appellate court, when it does not ap- 
pear that the court went beyond the limit of its 
authority, or that the appellee is exposed to irrep- 
arable loss.49 However, the discretion exercised is 
a sound judicial discretion, and not an absolute or 
arbitrary one, and in ease of abuse it may in some 
jurisdictions be corrected by the appellate court,®° 
or the appellant may be required or allowed to file a 
new and sufficient bond.®t But under some statutes 
the question rests entirely with the lower court or 
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officer.>? 

Effect of failure to fix amount. In some states 
it is held that where the statute provides that the 
amount of. the bond or undertaking must be fixed by 
the court or clerk the exercise of the power conferred 
is essential, and that in its absence the appellant 
cannot proceed, but his appeal will be dismissed.®* 
Other courts take the view that the statute imposes 
the duty upon the judge, and therefore that the 
appellant should not be prejudiced by the failure 
of the judge to do his duty,°* and that the defect. 
is one which may be cured by amendment.®® 

Where the judge refuses to fix the amount of the 
bond, or fixes it at an unreasonable figure, manda- 
mus will lie to compel him to act properly,®® or an 
appeal can be taken from the dismissal of a mo- 
tion to dismiss the appeal for insufficiency or lack 
of a bond.®? 

[§ 1230] f. Conditions. As a general rule an 
appeal bond or undertaking must contain the con- 
ditions required by the statute or order of court for 
the security of the rights. of the appellee, and, if 
it is materially defective in this respect, the appeal 


43. Immanuel Presb. Church v. 
Riedy; 104 La. 314, 29 S 149; Hol- 
brook v. Holbrook, 32 La. Ann. 13; 
Comiw Wistar; Tia2Z Ban Si73,9 ad 
871, 872; Chew’s App., 9 Watts & S. 
(Pa.) 151; Eureka Steam Heating Co. 
v, Sloteman, 67 Wis. 118, 30 NW 241; 
Boswell v. Kilborn, 7 LCJur 150 
amount of the bond given to secure 
costs may be increased by the court 
because of the length of the record). 

[a] Power to require additional 
undertaking.—If, in fixing the amount 
of the undertaking, the judge of the 
trial court is misled as to the extent 
or scope of the appeal to be taken, 
then he may modify the order fixing 
such amount and require an addi- 
tional undertaking. Com. v. Wistar, 
42e Par natoy ck eA Silla Sicn Chews 
App., 9,Watts & S. (Pa.) 151; Eureka 
Steam Heating Co. v. Sloteman, 67 
Wis. 118, 30 NW 241. 

44. State v. Judge Sixth Dist. Ct., 
80 La. Ann. 1014. Compare Demar- 
est v. Beirne, 36 La. Ann. 751; State 

,, Meacham, 6 Oh. Cir. Ct. 31, 3 Oh. 

ir. Dec. 335. 

[a] Change by clerk in estimate 
as to amount of costs.—Where the 
Glierk of the trial court, during the 
time in which he has a right to act 
in the matter, fixes the probable 
amount of the costs, he has no right 
to change this amount at a later date 
to a less sum, and to approve a bond 
for less than double the sum. Black 
v. Claiborne, 32 Tex. Civ. A. 581, 75 
Sw 40. : 

[b] In the District of Columbia, 
after the penalty of the bond has 
been fixed and the sufficiency of the 
sureties has been determined upon, it 
has been held that there is no au- 
thority for a rehearing or a read- 
judication of the same matter. Whit- 
ney v. Frisbie, 6 D. C. 262 [rev on 
other grounds 9 Wall. (U. S.) 187, 19 
L. ed. 6681. 

[c] Reducing amount.—Where no 
application has been made in the 
lower court to reduce the amount of 
the bond, its excessiveness cannot be 
questioned in the upper. court. 
Squier v. Stockton, 5 La. Ann. 741. 

45. Perry v. Denson, 1 Greene 
(Iowa) 467. , 

46. Moore v. Olin, 6 Mich. 328. 

47. Richardson v. Richardson, 82 
Mich. 305, 46 NW 670. ; 

Review see infra this section text 
and note 48. to 

Requiring new or additional bond 
or undertaking see infra § 1271. 

48. Omaha Hotel Co. v. Kountze, 
TOPE Use Se 21S. oe SOLO Line ail eas 
609; Pardridge v. Morgenthau, 157 


TI 395, ‘242 SNE 742 in sre) Koch 74 
Rawle (Pa.) 268; Kirby v. Collins, 5 
Wash. 682, 32 P 769. 

49. Broden yv. Thorpe Block Say., 
ete., Assoc., 20 Ind. A. 684, 50 NE 
403; Metropolitan Bank vy. Blaise, 109 
Lat 9253388 795° “State cy, flint —19 
Wis. 621. 

50. Fitzpatrick v. Letten, 123 La. 


1748, 49 S 494, 17 AnnCas 197; Dema- 


rest v. Beirne, 36 La. Ann. 751; Hart 
v. Lazarus, 34 La. Ann. 1210; Rich- 
ardson v. Richardson, 82 Mich. 305, 46 
NW 670; Lucas v. Fallon, 40 Mo. 
; See also infra § 1433. 

51. Brown v. Keirns, 13 Ill. 296; 
Weber’s Succ., 110 La. 674, 34 8 731; 
Robeson v. Lewis, 64 N. C. 734; 
Smith v. West Virginia Cent. Gas Co., 
65 W. Va. 216, 63 SE 1096, 17 AnnCas 
377 and note. And see infra § 1258. 

52. Ind.—Midland R. Co. v. Wil- 
cox, 111 Ind. 561, 12 NE 513. 

Mich.—Moore vy. Olin, 6 Mich. 328. 
BS esas ta Vie Dick is (Ongar, 

Pa.—Com. v. Judges of Orphans’ 
Ct., 102 Pa..228; Com. v. Judges of 
OrphansyEt.,. 10: Bats7, 

Tex.—Horstman vy. Little, 98 Tex. 
342, 83 SW 679. 

53. Blore v. Hockaday, 4 Colo. 
418; Getty v. Miller, 10 Colo. A. 331, 
51 P 166; Ser Vis v. Ser Vis, 162 Ill. 
A. 378; Gottlieb-Knox-Amiss_ Ins. 
Agency v. Henry Cohn Jr. Co., 128 La. 
697, 55 S 21; Day v. Bailey, 116 La. 
961, 41 S 223; Pelletier v. State Nat. 
Bank, 112 La. 564, 36 S 592; Blum-v. 
Wyly, 110 La. 211, 34 S 416; Wood- 
ville, v. ‘Klasing; 51 Ta. Ann: £057, 
25 S 635; Fournet v. Van Wickle, 
33 La. Ann. 1108; Hardesty’s Succe., 29 
La. Ann. 289; Dwight v. Barrow, 25 
La. Ann. 424; Slater v. Commercial, 
etc., Bank, 12 Rob. (la.) 187; Ross 
Van Pancoudss 24 Wata855" Red wits ave 
Waggaman, Mann. Unrep. Cas. (La.) 
100; Tibbitts v. Henry, 46 Wash. 306, 
89 P 880; Macy v. Sullivan, 41 Wash. 
564, 84 P 601; In re Drasdo, 35 Wash. 
412, 77 P 7385. But see Surget v. 
Stanton, 10 La. Ann. 318. And see 
other cases supra this section. 

[a] Penalty of bond not fixed.— 
(1) Under Burns Rey. St. (1894) § 
650 (Horner. Rev. St. (1896) § 638), 
providing for an appeal during term 
on the filing of an appeal bond, 
where, on motion for an appeal, no 
penalty of a bond is fixed, the appeal 
in term is not perfected, and will be 
deemed abandoned. John VY. Farwell 
Co. v. Newman, 17 Ind. A. 649, 47 NE 
234. (2) Where an appeal is per- 
fected as a vacation appeal, it is not 
necessary for the court to fix the 


| will be dismissed,’ unless the defect may be and is 


amount of the appeal bond, or the 
time within which to file it, unless 
the appellant requests such action. 
Houser v. Laughlin, (Ind. A.) 104 
NE_ 309. 

[bo] Cure by order at chambers.— 
Where the amount of the bond for 
an appeal, such appeal being taken 
by motion in open court, is not fixed 
by the judge, the appeal is defective 
and the amount of the bond cannot 
subsequently be fixed and the appeal 
perfected by an order rendered at 
chambers on the petition of appel- 
lant. Fournet v. Van Wickle, 33 La. 
Ann. 1108. 

54. Hubble v. Renick, 1 Oh. St. 
171; Morgan v. Stittigan, 1 Oh. Dee. 
(Reprint) 447, 10 WestLJ 74. But 
see Rolcliff v. Beck, 1 Oh. Dec. (Re- 
print) 445, 10 WestLJ 72. 

55. See infra § 1258. 

56. Ex p. Planters’, ete., Mut. Ins. 
Co., 50 Ala. 390; Doudell v. Shoo, 158 
Cal. 50, 109 P 615; Blanks v. Lephiew, 
132 La. 545, 61 S 615; Perkins v. 
His Creditors, 123 La. 495, 49 S 137 
(mandamus to compel reduction); 
Metropolitan Bank v. Blaise, 109 La. 
92, 338 S 95; State v. Judge Seventh 
Judicial Dist., 22 La. Ann. 589; State 
v. Judge Orleans Sixth Dist. Ct., 22 
La. Ann. 176; Oritz v. Trent, 13 Phil- 
ippine 130. 

[a] Bond fixed at unwarranted 
amount.—(1) It has been held that 
where the trial court fixes the penal- 
ty of the appeal bond at an unwar- 
ranted figure.upon an erroneous con- 
ception of the law, it is unnecessary 
for the appellant to present a bond 
to the court for approval before ap- 
plying for a writ of mandamus 
against.the trial judge. Fleming vy. 
Ottawa Probate Judge, 137 Mich. 139, 
100 NW 272. (2) But see State v. 
Judge Twenty-Sixth Judicial Dist., 
41 La. Ann. 1140, 6 S 797 (where a 
mandamus to compel the judge to re- 
duce the amount of the bond re- 
quired, which was clearly excessive, 
was refused on the ground that no 
bond in any amount had been ten- 
dered within the time limited, and 
as the time had expired none could 
be presented). 

57. Metropolitan Bank vy. Blaise, 
109 La. 92, 33 S 95. And see Hun- 
tington v. Bordeaux, 42 La. Ann. 346, 
fieSe Opa. 

58. U. S.—Swan vy. Hill, 155 U. S. 
394, 15 SCt 178, 39 L. ed. 197; Peace 
River Phosphate Co. v. Edwards, 70 
Hedi 72355 i CCA 3583 ay Lord sve 
Grif Chee es Oat eu N Oummbsn Go amas 
Blatechf. 34. 

Ala.—Barnett v. State, 34 Ala. 260; 
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Henson v. Preslor, 27 Ala. 643; Quinn 
v. Adair, 4 Ala. 315 

Ariz. —Dean Vv. Terr., 13 Ariz. 152, 
108 P 476; Johnston y. Letson, 3 
Ariz. 344, 29 P 893; Hill v. Herrick, 
BATIZ. olen Core: (3899. Patter 155 00S: 
394, 15 SCt 178, 39 L. ed. ec’ ply 
v. Crowley, 3 Ariz. 286, 29 P 

Ark.—Ballard v. Noaks, il neg 133; 
Jeffery v. Marshall, 1 Ark. 47. 

Cal—Zane vy. De’ Onativia, 135 Cal. 
440, 67 P 685 (where there was only 
one appellant and the undertaking 
was conditioned as on appeal by sev- 
eral); Carter v. Butt Creek Gold Min., 
eves (Co. 1/31 1Cal350, 63) P) 667% Intre 
Fays, 126 Cal. 457, 58 P 936; Duncan 
v. Times-Mirror Co., 109 Cal. 602, 42 
P 147; McRae v. Argonaut Land, ete., 
Co., 6 Cal. Unrep. Cas. 145,54 Pp 743; 
Bergevin v. Wood, 11 Cal. "A, 643, 105 
P 935; Santa Ana Commercial Bank 
Vv. Wells, 5 Cal. A. 473, 90 P 981. 

Colo.— Denver, etc., R. Co. v. Pao- 
nia. Ditch Co., 49 Colo. 281, 112 P 
692; Barela v. Tootle, 29 Colo. 52, 66 
P 899; Standley v. Hendrie, ete., Mfg. 
Co., 25 Colo. 376, 55 P 728; Swofford 
Bros. Dry Goods Co. v. Livingston, 16 
Colo. Al 257,65 P 413) 
oem v. Holding, 10 Del. 
Aan C.—Schrot v. Schoenfeld, 23 App. 
ei eos v. Howard, 15 Ga. 

Ida.—Jackson v. Barrett, 12 Ida. 
465, 86 P 270; Idaho Comstock Min., 
etc., Co. v. Lundstrum, 9 Ida. 257, 74 
Beano. 

Tll.—Stephens v. Peo., 13 Ill. 131; 
Hotchkiss v. Vanderpoel Co., 139 Tl. 
FAN 325. 

Iowa.—Home Sav., ete., Co. v. Polk 
ey Dist. "Ct; 121 Iowa 1, 95 NW 


Ky.—Galloway v. Radburn, 119 Ky. 
49, 82 SW 1013, 26 KyL 977; Talbot 
v. Morton, 15 Litt. 326. 

La.—Audubon Hotel Co. v. Brau- 
nig, 119 La. 1070, 44 S 891; Prud- 
homme yv. Williams, 45 La. Ann. 484, 
12 S 628; Calhoun’s Succe., 35 La. Ann. 
363; Rawle v. Feltus, 33 La. Ann. 
421. 

Me.—French v. Snell, 37 Me. 100; 
Owen v. Daniels, 21 Me. 180. See also 
Merrick v. Farwell, 33 Me. 253. 

Mass.—Harrington v. Brown, 7 
Pick. 

Mich.—Reid v. Wayne Cir. Judge, 
132 Mich. 406, 98 NW 914. 

Miss.—Winters v. Claitor, 54 Miss. 
341; Swann v. Horne, 54 Miss, 337; 
Warren v. African Baptist Church, 50 
pee 223; Bowie v. Hagan, 6 Miss. 


Paront! —Faust v. Rustler Min., etc., 
Co., 34 Mont. 368, 86 P 421; Nolan v. 
Montana Cent. R. Co.) °24 Mont. Siahky 
61 P 880; pS tal v. Perry, 24 Mont. 
237, 61 P 12 
ost tiara v. Keeler, 18 N. J. L. 

60 N. Y. 


N. Y.—Post v. Doremus, 


371; Langley v. Warner, 1 N. Y. 606,- 


3 HowPr 363, 1 CodeRep 111; Drexel 
v. St. Amant, 47 Hun 520; Hollister v. 
McNeill, 31 Hun 629; Gein v. Little, 
43 Misc. 421, 89 NYS 488 [aff 102 
App. Div. 614 mem, 92 NYS 1125 
mem]; Morss v. Hasbrouck, 10 AbbN 
Cas 407, 63 HowPr 84, 201; Che- 
mung Canal Bank v. Judson, 10 How 
Pr 133; Wilson v. Allen, 3 HowPr 
369; Bx p. Mallard, 6 Cow. 593. 

N. C.—Oakley v. Van Noppen, 100 
IN. CC) 287, 5. SE. 15 Orr vy.’ McBryde, 
7°N. C. 235. 

N. D.—Burger v. Sinclair, 24 N. D. 
326, 140 NW 235. 

Oh.—The Propeller Ogontz v. Wick, 
12 Oh. St. 333; State v. Waite, 25 Oh. 
Cir. Ct..°216. 

Pa.—Palmer y. Pittsburg, etc., R. 
Co., 215 Pa. 518, 64 A 686; Com. vy. 
Wistar, 142 Pa. 373, 21 A 871; Donley 
Vv. Brownlee, Tela LO9: 

Ss. D.—Doering v. Jensen, 16 S. D. 


58, 91 NW 3438; Coughran v. Sund- 
back, 13° S25D, 1156, -82 NW, 507, °79. 
AmSR 886. 


Tenn.—Ing vy. Davey, 2 Lea 276; 
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Staub v. Williams, 1 Lea 36; Patrick 
v. Nelsbn, 2 Head 506; Jones v. Par- 
son, 2 Yerg. 320; Nichol v. McCombs, 
2 Yerg. ai Davis v. Jackson, (Ch. A.) 
39 SW 1067. 

Py aes Aaa v. Webb, 79 Tex. 314, 
15 SW 269; Figures v. Dunklin, 68 
Tex. 644, 5 Sw 503; Perkins v. Bates, 
61 Tex. 190; Smith v. Parks, 55 Tex. 
82; Reid, v. Fernandez, 52 Tex. 379; 
King v. Hopkins, 42 Tex. 48; Thomp- 
son v. Pine, 41 Tex. 171 (holding that 
in a proceeding by a writ of error, 
where the bond, intended to be a cost 
bond for writ of error, was in terms 
a bond for an appeal, a motion to 
dismiss should be granted); Pridgen 
v. Walker, 37 Tex. 410; Janes v. 
Langham, 29 Tex. 413; Gregory v. 
Goldthwaite, 2 Tex. Civ. A. 287, 21 
SW 413; Gallagher v. Porter, 2 Tex. 
A. Civ. Cas. § 119. 

Wash.—Canal Lumber Co. v. Kong 
Vieksinvia Coun i6% “Washstl2630120 2 
882; Hewitt v. Lansdale, 26 Wash. 
615, 67 P 354; Erickson y. Hrickson, 
11 Wash. 76, 39 P 241. 

Wis.—Drinkwine v. Eau Claire, 83 
Wis. 428, 53 NW 673; Northwestern 
Mut. Gi. Ins.Cowyv: » Park Hotel iCo.,; 


37 Wis. 125. 

N. B.—Rex v. Wedderburn, 36 N. 
Biy2i3. 
ak Tes v. Heath, 24.U. C. 

Where there are several appellants 
or plaintiffs in error see supra § 1149. 

Where there are two or more judg- 
roa. orders, or decrees see supra 

Designation of court to wie ap- 
peal is taken see supra § 1215. 

[a] The reason for ne is that, 
where the law compels a man to take 
a bond as his security, in the prepara- 
tion of which he has and can have 
no agency, and about the sufficiency 
of which he is not even consulted, 
the law will see that he has at least 
a bond perfect on its face, and one 
concerning the validity and due exe- 
cution of which there appears to be 
no doubt or uncertainty. Thorpe v. 
Keeler, 18 N. J. Li 251. 

[b] Where the bond contains no 
condition whatever, the appeal must 
be dismissed. Jeffrey v. Marshall, 1 
Ark. 47; Mygatt v. Ingham, Wright 
(Oh.) 176, 

[c] Omission of agreement to per- 
form judgment on appeal.—Doss v. 
Griswold, 1 Tex. 

[da] Ambiguity in this respect 
also renders the bond or undertaking 
insufficient. Dean v. Terr., 13 Ariz. 
152, 108 P 476; Hill v. Herrick, 3 
Ariz. 313, 73 P 399 [aff 155 U. S. 394, 
15 SCt 178, 39 L. ed. 197]; Reilly v. 
Crowley, 3 Ariz. 286, 29 P 14; Ber- 
gevin v. Wood, 11 Cal. A. 643, 105 P 
935; Commercial Bank v. Wells, 5 
Cal. A. 473, 90 P 981; Faust v. Rust- 
pe ete., Co., 34 Mont. 368, 86 


Where there are several judgments, | 


orders, or decrees see supra § 1148. 

{e] Obligation must he defined.— 
A bone which does not define the 
obligation, but merely states. that 
principal and sureties are ‘firmly 
bound,” is void. Munzesheimer v. 
Wickham, 74 Tex. 638, 12 SW 751. 

{[f] A requirement of security for 
costs of an appeal is not satisfied by 
a condition to pay the costs if the 
judgment is affirmed. Hinson v. 
Preslor, 27 Ala. 643. 

[g] A bond to prosecute “this 
trial” with effect, etc., does not in 
legal effect mean the same as to 
prosecute ‘his appeal’ with effect, 
etc. Wood Grocery Co. v. S. A. Pace 
pr CGeEY Coin (Lex. iCiv. | A.) 99) SW 
180. 

[h] Principal not a party to ac- 
tion.—An appeal bond, filed by a prin- 
cipal, who was not a party to the 
action, with two. sureties, condi- 
tioned that the principal would pay 
any judgment that might be ren- 
dered against “him,” was insufficient, 
since no judgment. thereon could be 
“rendered, against either the principal 
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Canal Lumber Co. v 


,or the sureties. * 
67 Wash. 126, 


Kong Yick Inv. Co., 
120 P 882. 

{i] For decisions stating and con- 
struing various statutory provisions 
regarding the conditions of appeal 
bonds and applying them to particu- 
lar judgments, orders, or decrees see 
the following cases: Arnold v. Frost, 
1. Cas.) Now 558% 9) Ben. 2675) pay 
ford v. Griffith, 11 F. Cas. No. 6,263, 
3 Blatchf. 34; Spreckels v. Spreckels, 
114 Cal. 60, 45 P 1022; Denver, etc., 
R. Co. v. Paonia Diteh Co., 49 Colo, 
281, 112 P 692 (appeal from judg- 
ment not from payment of money); 
Standley v. Hendrie, etc., Mfg. Co., 25 
Colo. 376, 55 P 723 (order authorizing 
receiver’s certificates to cover oper- 
ating expenses, and making them su- 
perior to interveners’ claims, not a 
money judgment against the inter- 
veners); Swofford Bros. Dry Goods 
Co. v. Livingston, 16 Colo. A. 257, 65 
P 413; Dye v. Dye, 12 Colo. A. 206, 
55.P 205; Smith v. Jackson, 122 Ga. 
856, 50 SE 930; Jackson v. Barrett, 
12 Ida. 465, 86 P 270; Craig v. Encey, 
78 Ind. 141; Home Sav., etc., Co. V. 
Polk County Dist.ci,, 22a: Towa 1, 95 
NW 522; State v. King, 40 La. Ann. 
841, 6 S 108; Richardson vy. Richard- 
son, 82 Mich. 305, 46 NW 670; Gein 
v. Little, 438 Mise. 421, 89 NYS 488 
{aff 102 App. Div. 614 mem, 92 NYS 
1125 mem]; State v. Waite, 25 Oh. 
Cir. Ct. 216; Heiney v. Heiney, 43 
Or. 577, 73 P 1038; Moody’s App., 1 
Penny. (Pa.) 287; Fullerton Lumber 
Go.,Vi> Tinker, 21° S) De64 Tio a NW 
91; Medaris v. Cowan, 1 Baxt 
(Tenn.) 101; Bilbo v. Allen, 4 Heisk. 
(Tenn.) 31; Banks v. McDowel, 1 
Coldw. (Tenn.) 84; Douglass v. Skip- 
with, (Tenn. Ch. A.) 38 SW 450; Bat- 
sel v. Blaine, 4 Tex. A. Civ. Cas. § 195, 
15 SW 283; McKay v. Hite, 4 Rand. 
(25 Va.) 564; Eppes v. Thurman, 4 
Rand. (25 Va.) 384; Nolan v. Arnot, 
36 Wash. 101, 78 P4633; King nN. 
Branscheid, 32 Wash. 634, 73 P 668; 
Meagher v. Hand, 28 Wash. 332, 68 
P 892; Anderson v. Bigelow, 16 Wash. 
198, 47 P 426. 

[j] Injunctions.—As to the condi- 
tions in a bond given upon appeal 
from a judgment dissolving an in- 
junction see McWilliams vy. Morgan, 
70 Ill. 62; Talbot v. Morton, 6& Litt. 
(Ky.) 326; State v. King, 40 La. Ann. 
841, 6 S 108; Coleman v. Rowe, 12 
Miss. 747; McKay v. Hite, 4 Rand. 
(25 Va.) 564. 

[k]. Judgments as to realty.—As 
to the conditions which are neces- 
sary in a bond on an appeal from a 
judgment concerning real property 
see Duncan v. Mobile, ete., R. Co., 
8 EF. Cas. No. 4,139, 3 Woods 597; 
Grow v. Snell, 4 NYCivProc 334; 
Firemen’s Ins. Co. v. Bay, 3 HowPr 
(N. Y.) 424, 2 CodeRep 3. 

[il an forcible entry and detainer 
proceedings it is usually required 
that the bond shall be conditioned to 
pay all accruing rents, Biter 
Swearingen, 76 Ill. 250; Rucker v. 
Wheeler, 39 Ill. 436; Tomlin v. Green, 
el Till. 225; Craig v. Encey, 78 Ind. 

[m] Condemnation thy thei ee 
State v.. Waite, 25 Oh. Cir. Ct. 216 

[n] In an election contest a statu- 
tory requirement that a party may 
appeal on giving a bond “conditioned 
for the payment of all costs and 
damages the other party may sus’ 
tain by reason of the appeal” is not 
complied with by a bond conditioned 
that the appellant will pay the dam- 
ages that may be adjudged against 
him on the appeal, and that he will 
satisfy and perform the judgment in 
the event of its affirmance. Gallo- 
way v. Bradburn, 119 Ky. 49, 82 SW 
1013, 26 KyL 977. 

[o] Appeal in action for usurpa- 
tion of office; bond for costs only 


required.—State v. Wright, 5 Heisk. 
(Tenn.) 612. 
{[p] Personal representatives.— 


(1) As to the conditions necessary in 
a bond given by a personal repre- 


=< ee EC ee errr mee rr 


1164 [8C.J.] 


waived ®® or cured by amendment or the giving of 
a new bond or undertaking.®° Thus, as a rule, where 
a stipulation in the bond or undertaking required 
by the statute governing the subject is omitted, the 
appeal may be dismissed for that reason on motion 
of the appellee,*t unless the condition omitted is 
one not applicable to the particular appeal in ques- 
This does not mean, however, that the con- 


tion.°? 


sentative see Mason v. Johnson, 24 
Til. 159, 76 AmD 740; Mitchell v. 
Mount, 19) AbbPr (GN. WY.) 1; Beovwv. 
Judges, 1 Wend. (N. Y.) 29; Munze- 
sheimer v. Wickham, 74 Tex. 638, 
12 SW 751. (2) Where an adminis- 
trator appeals, the bond should be 
conditioned to pay such judgment as 
may be rendered against the admin- 
istrator, and not to pay such judg- 
ment as may be rendered against the 
intestate. Peo. v. Judges New York 
CPi Ty wend? “(Ns YY)" 293) 13) An 
appeal bond by an executor, condi- 
tioned that he will pay the debt in 
due course of administration, is good. 
Mason v. Johnson, 24 Ill. 159, 76 
AmD 740. 

[a] Where insufficiency fault of 
statute.—-In Peo. v. Saratoga C. PIl., 
1 Wend. (N. Y.) 281, the appeal bond, 
although joint, did not provide for 
a judgment which might be recovered 
against either of the defendants. It 
was held that the appeal bond was 
sufficient, being in conformity to the 
statute, and that the omission, if any, 
was in the law. 

59. See infra § 1276. 

60. See infra § 1258. 

61. Alaska.—U. S. v. Sheep Creek 
John, 1 Alaska 682. 

Ariz.—Johnston v. Letson, 3 Ariz. 
344, 29 P 893; Reilly v. Crowley, 3 
Ariz. 236, 29 P 14. . 

D. C.—Schrot v. Schoenfeld, 23 
App. 421. 

Ida.—Jackson v. Barrett, 12 Ida. 
465, 86 P 270. 

La.—Prudhomme v. Williams, 45 
La. Ann 484, 12 S 628; Russ v. Their 
Creditors, 45 La. Ann. 422, 12 S 627; 
Calhoun’s Suce., 35 La. Ann. 363; 
Ray v. Shehee, 34 La. Ann. 1106; 
Rawle v. Feltus, 33 La. Ann. 421; 
Driggs v. Ballard, 3 La. Ann. 135. 

Miss.—Bowie v. Hagan, 6 Miss. 13. 

N. Y.—Ex p. Chryslin, 4 Cow. 80. 

N.° C.—Orr y. McBryde, 7. N: C. 
235; Forsyth v. McCormick, 4 N. C. 
359; Waller v. Pittman, 1 N. C.- 324. 

Oh.—Job v. Harlan, 13 Oh. St. 485. 

Tenn.—Staub v. Williams, 1 Lea 

6 


Tex.—Carter v. Forbes Lith. Mfg. 
Cos, 22 "Tex. Civ. A. 373; 54 SW 926; 
Riverside Lumber Co. v. Lee, 7 Tex. 
Givi TAS 62227 ISiW L6lss Werricktty. 
Wright, 1 Tex. A. Civ. Cas. § 165. 

And see other cases supra note 58. 

{a] Omission of “or on dismissal 
thereof.”,—(1) An undertaking which 
fails to provide that the appellant 
will pay all damages and costs which 
may be awarded against him “on a 
dismissal of the appeal” is generally 
insufficient to support the appeal. 
Jarman Vv: Rea, 129 Cal. 157, 61 P 
790: In re Fay, 126 Cals 457, 58 P 
936; Duncan v. Times-Mirror Co., 109 
Cal. 602, 42 P 147; Jackson v. Bar- 
rett, 12) da. 465,86 -P 270; In re 
Paige, 12 Ida. 410, 86 P 273; Hill v. 
Cassidy, 24 Mont. 108, 60 P_ 811; 
Woodman vy. Calkins, 12 Mont. 456, 31 
P 63 (filing of new bond allowed). 
But:compare Staples v. Gokey, 34 
Hun (N. Y.) 289 (holding that the 
omission of such condition did not 
affect the liability of the surety, 
where it appeared that the judgment 
was actually affirmed). (2) The 
omission of the words “or on the 
dismissal thereof” is not fatal, where 
the bond is conditioned that the ap- 
pellant will not only pay all costs 
and damages adjudged against him 
on the appeal, but that he will per- 
form any judgment or order that may 
be rendered against him’ by the ap- 
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pellate court, as a judgment for costs 
on the dismissal of the appeal is 
covered by the’ terms of the appeal. 
Ahrens v. Seattle, 39 Wash. 168, 81 
P 558. 

{b] For judgment against both 
principal and surety.—The omission 
from an undertaking of the essential 
provision that judgment may be ren- 
dered against both the principal and 
the surety is fatal. Schrot v. Schoen- 
feld, 23 App.,(D. C.) 421. 

{c] Condition to pay both dam- 
ages and costs.—An appeal bond re- 
quired by statute to secure damages 
and costs must be conditioned to pay 
both or it is invalid as a statutory 
bond. Langley v. Warner, 1 N..Y. 

6. 

[d] In Louisiana, however, it is 
held that the bonds must be con- 
strued with reference to the law un- 
der which they are given and any 
clause that is omitted must be sup- 
plied. Parker v. Griffin, 117 La. 977, 
42 S 473; Northrup v. Sullivan, 47 La. 
Ann. 715, 17 S 259; Guion v. Cred- 
itors, 19 La. Ann. 81. 

{e] And in Tennessee, under stat- 
ute (Code § 3196 a, b, c, in effect in 
1883), it was held that a failure to in- 
sert the proper condition in an ap- 
peal bond did not affect the validity 
of the bond to the extent of its actual 
pS a age Denton v. Woods, 11 Lea 


62. Donart v. Stewart, 63 Or. 76, 
126 P 608; Franklin v. Tiernan, 56 
Tex. 618. But see Perkins v. Bates, 
61 Tex. 190. 

[a] Where no damages or costs 
were awarded by the appellate court, 
the fact that the bond, otherwise 
conditioned in the language of the 
statute, in the last part of the clause 
stating the condition said “pay all 
damages and costs that shall be 
awarded against it by the appellate 
court,’ whereas the statute in that 
connection said “any appellate 
court,” is immaterial. Zellars v. Na- 
tional Surety Co., 210 Mo. 86, 108 SW 
548. See Brown v. Green, 133 La. 
725, 638 S 303 (holding that where 
an injunction is dissolved without 
damages or a moneyed demand or de- 
livery of the property, the appeal 
bond need not secure damages from 
the issuance of the injunction). 

{b] Where a defendant in forcible 
entry and detainer filed his answer, 
and also as plaintiff, a complaint in 
equity in the nature of a cross bill 
on which issue was joined and trial 
had, and the suit in equity dismissed 
without making any provision as to 
the action in forcible entry and de- 
tainer, the dismissal of the suit was 
not a decree for the recovery of the 
possession of real property or for the 
enforcement of rights specified in 
Lord L. Or. 551 subd 2, and the court 
could not require an undertaking on 
appeal conditioned on the payment 
of the value of the use and occupa- 
tion of the premises pending the ap- 
peal. Donart v. Stewart, 63 Or. 76, 
126 P 608. 

63. U. S.—Kountze v. Omaha Ho- 
tel! Co; LOWS. 378) 28SCt voile 27 
L. ed. 609; Gay v. Parpart, 101.U. S. 
391, 25 L. ed. 841. 

Ala.—Spear v. Lomax, 42 Ala. 576; 
Williams v. McConico, 27 Ala. 572; 
Crump v. Wallace, 27 Ala.’ 277: 
Windham v. Coats, 8 Ala. 285; Ex p. 
Weissinger, 7 Ala. 710; Bancroft v. 
Stanton, 7 Ala. 351; Richards v. Grif- 
fin;"5> Alaiei 95s 


Cal.—Martin v. De Ornelas, 139 Cal. 


wee a. 
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ditions should follow the statute or order of court 
word for word. 
sufficient to substantially cover the requisite stipu- 
lations and to protect every right of the appellee, it 
should not be held to be jurisdictionally defective for 
mere failure to use the exact language of the stat- 
ute or order, a substantial and practical compliance 
being sufficient ;°* although variations in language 


If the bond or undertaking is 


41, 72 P 440; Zoller v. McDonald, 23 
a 136; Canfield v. Bates, 13 Cal. 
Del.—Miller v. Holding, 10 Del. 494. 
Fla.—Kilbee v. Myrick, 12 Fla. 416. 
Ga.—Maloy v. Maloy, 131 Ga. 579, 
62 SE 991; Smith v. Jackson, 122 Ga. 
856, 50 SE 930; Seymore v. Howard, 
15 Ga. 110. : 
Ida.—Havlick v. Davidson, 15 Ida. 
(Sige LOO! rote 
Tll.—Schill v. Reisdorf, 88 Ill. 411; 
Hennies v. Peo., 70 Ill. 100. 
Ind.—Carmichael v. Holloway, 9 
ae 519; McCall v. Trevor, 4 Blackf. 
Iowa.—Whitehead v. Thorp, 22 
Jona 425; Field v. Schricher, 14 Iowa 


Ky.—Forquar v. Collins, 4 T. B. 
Mon. 447; Cobb v. Com., 3 T. B. Mon. 
391; Moore v. Gorin, 2 Litt. 186. 

La.—Goothye vy. Delatour, 111 La. 
766; 35 S 896; Bickham v. Hutchin- 
son, 50 La. Ann. 765, 23 S 902; De 
Gruy v. Aiken, 43 La. Ann. 798, 9 S 
747; Glover v. Taylor, 38 La. Ann. 
634; Thomas v. Bienvenu, 35 La. Ann. 
936; Champomier vy. Washington, 2 
La. Ann. 1013. 

Mass.—Pray v. Wasdell, 146 Mass. 
324, 16 NE 266; Martin v. Campbell, 
120 Mass. 126; Shaw v. MclIntier, 5 
Allen 423. 

Mich.—King v. ingham Cir. Judge, 
69 Mich. 84, 37 NW 50. 

Minn.—Anderson v. Meeker County, 
46 Minn. 237, 48 NW 1022; Riley v. 
Mitchell, 38 Minn. 9, 35 NW 472. 

Miss.—Swann v. Horne, 54 Miss. 
337; Coleman v. Rowe, 12 Miss. 747; 
Conger v. Robinson, 12 Miss. 210. 

Mo.—American Brewing Co. v. Tal- 
bot, 125 Mo. 388, 28 SW 585; Smith 
v. Montreil, 26 Mo. 578; Strange v. 
Pllis, 1 Mo. 412. 

Mont.—Hayes v. Union Mercantile 
Co., 27 Mont. 264, 70 P 975; Ramsey 
v. Burns, 24 Mont. 234, 61 P 129; 
Stapleton v. Pease, 2 Mont. 508. 

Nebr.—Maloney vy. Johnson-McLean 
Co., 72 Nebr. 340, 100 NW 423. 

N. Y.—Forrest v. Havens, 38 N. Y. 
469; Doolittle v. Dininny, 31 N. Y. 
350; Smith v. Norval, 2 CodeRep 14; 
Van Deusen v. Hayward, 17 Wend. 
67; Peo. v. Herkimer C. Pl., 1 Wend. 
310; Foster v. Foster, 7 Paige 48. 

C.—Walker v. Williams, 88 N. 


N. D.—Burger v. Sinclair, 24 N. D. 
315, 140 NW 231. 

Oh.—Smith v. Huesman, 30 Oh. St. 
662; Ogontz v. Wick, 12 Oh. St. 333; 
Bentley v. Dorcas, 11 Oh. St. 398; 
Creighton yv. Harden, 10 Oh. St. 579; 
Myres v. Parker, 6 Oh. St. 501; Gar- 
dener v. Woodyear, 1 Oh. 170. 

Or.—Anderson vy, Phegley, 54 Or. 
102, 102 P 603. 

S. D.—Starkweather v. Bell, 12 S. 
D. 146, 80 NW 183; Bem v. Shoema- 
ker, 7 S. D. 510, 64 NW 544, 

Tex.—Giddings v. Fischer, 97 Tex. 
184, 77 SW 209; Landa v. Heermann, 
85 Tex. 1, 19 SW 885; Southern Pac. 
R. Co. v. Stanley, 76 Tex. 418, 13 SW 
480; Jordan v. Moore, 65 Tex. 363; 
Reid v. Fernandez, 52 Tex. 379; Rob- 
inson v. Brinson, 20 Tex. 438; Cham- 
bers v. Miller, 7 Tex. 75; American 
Surety Co. v. Koen, 49 Tex. Civ. A. 
98, 107 SW 938; Girvin v. Wood, 32 
Tex. Civ. A. 536, 75 SW 49; Coman v. 
Lincoln, 25 Tex. Civ. A. 276, 61 SW 
443; Hamblen v. Tuck, (Civ. A.) 45 
SW 175; Lewis v. Sproles, (Civ. A.) 
28 SW 94; More v. Alston, 4 Tex. 
A, Civ Cas. § 191, 15 SW 47; Mills 
v. Hackett, 1 Tex. A. Civ. Cas. § 845. 
““Vt—Way v. Swift, 12 Vt. 390; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


cannot be earried to the extent of giving an effect 
eontrary to the intent of the statute.% 
a rule, where the meaning is not changed and is 
clear, a bond or undertaking on appeal is not ren- 
dered insufficient as to the conditions therein by 
mere clerical or grammatical errors;®® by mere sur- 
plusage;°* by the placing of the words in an order 
different from that in which they appear in the 
statute;°" by the omission of words which are im- 
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Thus, as 


material or which do not change or destroy the 


Wash.—Greenus v. Seattle, 39 
Wash. 703, 81 P 560; Ahrens v. Seat- 
tle, 39 Wash. 168, 81 P 558; King v. 
Brancheid, 32 Wash. 634, 73 P 668; 
Dossett v. St. Paul, ete., Lumber Co., 
31 Wash. 489, 72 P 116; Wallace v. 
Oceanic Packing Co., 25 Wash. 143, 
64 P 938; Anderson vy. Bigelow, 16 
Wash. 198, 47 P 426. 

Wis.—cC. & J. Michel Brewing Co. 
v. Wightman, 97 Wis. 657, 73 NW 
316; West v. Eau Claire, 89 Wis. 31, 
61 NW 313; Kasson v. Brocker, 
47 Wis. 79, 1 NW 418. 

[a] Misuse of “plaintiff” for de- 
fendant.—Under 2 Ballinger Annot. 
Codes & St. § 5492, providing that 


‘no bond required of law and in- 
tended as such bond, shall be void 
for want of form or substance, re- 


cital, or condition,’ etce., an appeal 
bond conditioned that, “if the said 
defendant [appellant] will pay to the 
said plaintiff all costs and damages 
that may be awarded against said 
plaintiff on said appeal or on the dis- 
missal thereof, then this obligation 
shall be null and void,” is not defec- 
tive in substance on account of the 
misuse of the word “plaintiff.’”’ Dos- 
sett v. St. Paul, etc., Lumber Co., 31 
Wash. 489, 72 P 116. See also as to 
parties supra §§ 1216, 1217. 

[b] Where other parties brought 
in by cross complaint.—An undertak- 
ing on appeal from a judgment is 
sufficient, when in the name of the 
original parties, where other parties 
have been brought in by way of cross 
complaint, if it provides that defend- 
ant will pay all damages that_may 
be awarded on either appeal. Idaho 
Comstock Min., ete, Co. v. Lund- 
strum, 9 Ida. 257, 74 BP 975. 


64. Kountze v. Omaha Hotel Co., 
HOVE 878, 2ISCt Oily 27 ML, ed: 
616. 

65. Cal.—Swain v. Graves, 8 Cal. 
549 


Ill.— Schill v. Reisdorf, 88 Tll. 411. 

N. Y.—People v. Judges, 1 Wend. 28. 

Oh.—Farrell v. Finch, 40 Oh. St. 
337 [aff 6 Oh. Dec. (Reprint) 995, 9 
AmLRec 412]. ; 

Tex.—Bell v. Goss, 33 Tex. Civ. A. 
158, 76 SW 315; Wood v. Gamble, 
(Civ. A.) 32 SW 368; Wallace v. Dart, 
(Civ. A.) 32 SW 2389; Horton v. Mc- 
Keehan, 1 Tex. A. Civ. Cas. § 468. 

See supra § 1212. y 

[a] Misnomer or mistake in name. 
—In Schill v. Reisdorf, 88 Ill. 411, 
where the bond was executed by Au- 
gust Walbaum, defendant and appel- 
Jant, to John Reisdorf, and the con- 
dition recited the judgment and par- 
ties to it correctly, but stated: “Now 
if the said August Reisdorf shall 
prosecute appeal with effect,” etc., 
and the names were correctly given 
in all other parts of the bond, it was 
held that the mistake did not render 
the bond invalid. As to misnomer or 
mistake as to parties see supra §§ 


1226, 1217, 

66. La.—Minden Bank vy. Lake Bis- 
teneau Lumber Co., 47 La. Ann. 1432, 
17S 832. 

Me.—Merrick v. Farwell, 33 Me. 
253. 


Ss. D.—Aultman v. Nelson, 11 S. D. 
338. 77 NW 584. 

Tex.—Landa v. Heermann, 85 Tex. 
1, 19 SW 885. 

Wash.—Bridge v. Calhoun, 57 
Wash. 272, 106 P 762; Douglas v. 
Badger State Mine, 41 Wash. 266, 
83 P 178, 4 LURANS 196; Ahrens vy. 
Seattle, 39 Wash. 168, 81 P 558. 


Wis.—Stolze v. Manitowoc Termi- 
nal Co., 100 Wis. 208, 75 NW 987. 
See also supra § 1212. 
Supersedeas instead of or com- 
aes with appeal bond see infra § 
[a] A recognizance, entered into 
upon the filing of exceptions in the 
district court, and reciting the filing 
of exceptions, is not rendered void 
by further reciting that the except- 
ing party “appealed,” and by being 
conditioned that he should prosecute 


the “appeal.” Merrick v. Farwell, 33: 
Me. 253. 
[b] Conditions more onerous than 


required by statute (1) As a general 
rule, where a more onerous condi- 
tion than the statute demands is em- 
braced in the bond or undertaking, 
it may be rejected as surplusage, and 
the bond or undertaking be held valid 
for the purposes of appeal, if it is 
otherwise in conformity with the 
Kountze v. Omaha Hotel 
OTRAS a cosee eee OL olin 2 ka 
ed. 614; Walker v. Hunter, 34 Ala. 
204; Minden Bank v. Lake Bisteneau 
Lumber Co., 47 La. Ann. 1432, 17 S 
832; Aultman v. Nelson, 11 S. D. 338, 
77 NW 584; Landa v. Heermann, 85 
Tex. 1, 19 SW 885; Jordan v. Moore, 
65 Tex. 363; Janes v. Langham, 29 
Tex. 413; Coman v. Lincoln, 25 Tex. 
Civ. A. 276, 61 SW 443; Stolze v. 
Manitowoc Terminal Co., 100 Wis. 
208, 75-NW 987. (2) But in some 
states a literal compliance with the 
statutory form is required, and a 
bond or undertaking containing con- 
ditions not prescribed by the stat- 
ute is held to be void and ineffectual 
either for perfecting the appeal or 
binding the surety. Jordan v. Mc- 
Kenney, 45 Me. 306; French v. Snell, 
37 Me. 100; Newcomb v. Worster, 7 
Allen (Mass.) 198. 

As to the liability on the bond or 
undertaking see infra § XVIII in 4 


Crea. 
[ec] Addition of requirement to 
pay in gold coin does not invalidate. 


—State v. California Min. Co., 
Nev. 203. 
67. Gavisk v. McKeever, 37 Ind. 


484; Field v. Schricher, 14 lowa 119; 
Peo. v. Judges Oneida C. Pl., 1 Wend. 
(N. Y.) 28 (holding that an appeal 
bond is considered good where, al- 
though it is defective according to 
the strict rules of grammatical con- 
struction, it becomes perfect by 
transposing one line in the condi- 
tion); Coil v. Davis, Wright (Oh.) 164. 

68. Bell v. Goss, 33 Tex. Civ. A. 
158, 76 SW 315 (holding that the 
omission of the word ‘court’ from 
the phrase “district court’ did not 
invalidate the bond, as it was clearly 
a clerical error); Hamblen v. Tuck, 
(Nex Civ AS 45S We al:75 iC. & = Ti: 
Michel Brewing Co. v. Wightman, 97 
Wis. 657, 73 NW 316. 

[a] The omission of the words 
“to pay to” in the obligation of an 
appeal bond was held not to invali- 
date it. Billings v. Roadhouse, 5 
Call avd 

[b] Omission of “with effect.”— 
(1) Where the condition of an appeal 
bond was simply to ‘prosecute the 
appeal,” and not to “prosecute the 
appeal with effect” as the statute 
provided, it was held void. Albert- 
son v. McGee, 7 Yerg. (Tenn.) 106; 
Jones v. Parsons, 2 Yerg. (Tenn.) 
321. (2) But the contrary was held 
in . & J. Michel Brewing Co. v. 
Wightman, 97 Wis. 657, 73 NW 316. 
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sense ;°* by the inclusion of words implied by law;** 
or by the use of words which, although different 
from those used in the statute, are synonymous or 
equivalent,’° or include in their meaning the words 
of the statute.7 

Conditions prescribed by court. Sometimes it is 
provided by statute that the court granting the ap- 
peal shall prescribe the conditions of the appeal 
bond,’” and in such ease the order granting the 


69. Swann v. Horne, 54 Miss. 337; 
Humerton v. Hay, 65 N. Y. 380. 

70. Carmichael v. Holloway, 9 
Ind. 519; Lewis v. Sproles, (Tex. Civ. 
A.) 28 SW 94; Worley v. Hudson, 2 
Mex Ay iCiva Case smabe 

_[a] Use of “or” for “and” and 
vice versa.—Usually the use of “or” 
where the statute uses “and,” and 
vice versa, as a condition to pay all 
the costs which have accrued “or” 
may accrue, instead of ‘“and’ may 
accrue, is not regarded as a material 
defect. Reilly v. Crowley, 3 Ariz. 


286, 29 P 14; McCall v. Trevor, 4 
Blackf. (Ind.) 496; Bickham  v. 
Hutchinson, 50 La. Ann. 765, 23 S 


902; Peo. v. Herkimer C. Pl., 1 Wend. 
(N. Y.) 810; Giddings v. Fischer, 97 
Tex. 184, 77 SW 209; Southern Pare. 
R: Co. v. Stanley, 76 Tex. 418, 13 SW 
480; Robinson v. Brinson, 20 Tex. 
438; American Surety Co. v. Koen, 
49 Tex. Civ. A. 98, 107 SW 938; Wor- 
ley v. Hudson, 2 Tex. A. Civ. Cas. § 
26. But see Deaton v. Feazle, (Tex. 
Civ. A.) 85 SW 1167. 

[b] “Award” equivalent to “judg- 
Tees coe v. ‘Griffin; 5° Ala: 

[c] Use of “judgment” instead of 
“decree.”’——Street v. Street, 113 Ala. 
Soo Sass. 

{d] “With effect” eauals “to ef- 
fect.”—Laird v. Frieberg, 2 Tex. A. 
Civ. Cas. § 110; Horton v. McKeehan, 
LerRex, MALlCiv. (Cas is3diés. 

[e] “ventual costs’—“such fur- 
ther costs.”—The obligation in a bond 
tc pay “the eventual costs in said 
case” is a fair equivalent of the stat- 
utory words, “such further costs as 
may accrue by reason of such ap- 


peal.” Smith v. Jackson, 122 Ga. 856, 
50 SE 930. ‘ 
[f] The use of “in this suit” in- 


stead of “on such appeal” is not a 
substantial defect that will defeat 


the jurisdiction of the appellate 
court. Worley v. Hudson, 2 Tex. A. 
CivesCasess: 26% 
71. Stevenson v. Short, 52 /Ta. 
Ann. 967, 27 S 350. 
[a] Bond to satisfy “judgment” 


covers “costs.’”—Stevenson vy. Short, 
52 Ta. Ann. 967, 27 S 350. 

[b] “Judgment” includes “order, 
decision, decree, or judgment.”—Hal- 
bert v. Alford, (Tex.) 16 SW 814. ‘ 

72. Higgins v. Parker, 48 Ill. 445. 
ae ee McWilliams v. Morgan, 70 


fa] “On appeal from any other 
than a money judgment or decree, 
the court is empowered to fix the 
conditions of the bond with refer- 
ence to the character of the judgment 
or decree appealed from.” Terre 
Haute, ete, R.'Co.'v. Peoria, ete.; R: 
Co, 81? Tie Aov435, 449 fatt W825 mie 
DOs oD INEST tls 

[b] Action to restrain railroad 
from using tracks.—In an action 
by one railroad company to _ re- 
strain another railroad company 
from excluding the former from 
the use of certain tracks, switches, 
and terminal facilities, it is proper 
to incorporate in the appeal bond 
conditions as to the payment of 
monthly rental. Terre Haute, ete. 
R. | Col) vetPeorias ete,, MRae Con 183 
Til. 501; -55 NH 377 [aff 81 Ill. A. 
435]. 

[ce] 


Interest should be provided 
for where the funds are tied up in 
court. Turner v. Indianapolis, ete., 
eek 24 F. Cas. No. 14,260, 8 Biss. 


es 


} 
Tf 
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appeal must prescribe the conditions or it is inef- 
fectual.*8 

[§ 1231] g. Supersedeas Bond or Undertaking 
Combined with, or Operating as, Appeal Bond or 
Undertaking—(1) In General. It has been held 
that, where one part of a statute provides for a 
bond or undertaking to perfect an appeal, and an- 
other provides for a bond or undertaking to stay 
execution, the giving of an undertaking to stay 
execution, although it may contain terms and con- 
ditions, with others required to be inserted in a 
bond or undertaking on appeal, does not do away 
with the necessity for giving an appeal bond or 
undertaking.74 In such case, however, it is usu- 
ally allowable to combine the appeal bond and the 
supersedeas bond in one instrument,” although this 
is not necessary.7® And for the purposes of interpre- 
tation and construction they must be regarded as 
two separate instruments.77 And it is generally 
held that, where the appellant executes a bond or 
undertaking for the purpose both of an appeal .and 
a supersedeas, and it is insufficient in amount or 


in the conditions to operate as a supersedeas bond - 


or undertaking, it will nevertheless operate as an 
appeal bond or undertaking if sufficient for that 
purpose.7® In at least one jurisdiction, however, 


73. Pollock v. Peo., 1 Colo. 83. 
74. Duncan v. Times-Mirror Co., 
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the instrument).|R., ete. 


power to reform ’ 
See Reid v. Norfolk City R. Co., 94| 737, 23 S 948; Gaudet v. Dumoulin, 


Besa 
ye 


a contrary rule prevails, and if the bond is con- 
ditioned both for an appeal and a supersedeas the 
penalty must be sufficient to cover both or the ap- 
peal will be dismissed,’® although the judgment 
appealed from is absolutely void.*° But the fact 
that a bond filed merely as an appeal bond also 
contains language ordinarily used in a supersedeas 
bond does not render it invalid as an appeal bond, 
there having been no attempt to stay the judg- 
ment.®? 

[§ 1232] (2) Suspensive and Devolutive Appeal 
in Louisiana. In Louisiana, where the appellant 
furnishes an appeal bond for the amount fixed by 
the court, the appeal will be sustained as devolu- 
tive, although the amount of the bond may be in- 
sufficient for a suspensive appeal.®?. But if the bond 


is in less amount than required by statute or order. 


of the court, it will not sustain either appeal,’* and 
the same is true where there is no order fixing the 
amount. 

[§ 1233] h. Execution’°—(1) In General.: An ap- 
peal bond or undertaking must be properly executed 
by the obligors or it will be void and therefore in- 
sufficient to support the appeal,’* unless the defect 
may be and is cured by amendment’ or by the exe- 


Co. v. Pecot, 50 La. Ann: 


109 Cal. 602, 42 P 147; Duffy v.| Va. 117, 26 SE 428, 64 AmSR 708, 36/49 La. Ann. 984, 22 S 622; Michenor 
Greenebaum, 72 Cal. 157, 12 P 74,13|URA 274 (holding that, where an|v. Reinach, 49 La. Ann. 360, 21 S 
P 323; Hill v. Cassidy, 24 Mont. 108,| appeal and supersedeas have been] 552; Minden Bank v. Lake Bisteneau 


60 P 811. Compare under the present | awarded and defendant moves to dis- 


[$§ 1230-1233 


statute Edwards v. Alameda County 
Super. Ct., 159 Cal. 710, 115 P 649, 
infra note 78. 

{a] Upon suing out a writ of er- 
ror, where a nonresident of the state 
is required to give security for costs. 
the filing of a bond for a supersedeas 
cannot accomplish that purpose, or 
in any sense waive the necessity of 
filing security for costs. Filley v. 
Cody, 3 Colo. 221. 

75. Sharon v. Sharon, 68 Cal. 326, 
9 P 187; Hill v. Cassidy, 24 Mont. 108, 
60 P 811; McElroy v. Mumford, 128 
N. Y. 303, 28 NE 502; Galinger v. Hn- 
gelhardt, 26 Misc. 49, 55 NYS 334; 
Smith v. Heermance, 18 HowPr (N. 
Y.) 261; Chemung Canal Bank v. Jud- 
son, 10 HowPr (N. Y.) 133; Shannon 
v. Consolidated Tiger, etc., Min. Co., 
24 Wash. 119, 64 P 169; Sumner v. 
Rogers. 21 Wash. 361, 58 P. 214. 

76. McElroy .v. Mumford, 128 N. 
Y. 303, 28 NE 502; Sperling v. Levy, 
1 Daly. .GNix ¥.).95: 

77, Hill v. Cassidy, 24 Mont. 108, 
60 P 811; Galinger v. Engelhardt, 26 


. Mise. 49,-55 NYS 334. 


78. Ala.—McCollum vy. McCollum, 
33 tAla. 71d. 

Cal.—Edwards v. Alameda County 
Super. Ct., 159 Cal. 710, 115, Pa ¢49 
[dist Duncan v. Times-Mirror Co., 
109 Cal. 602, 42 P 147, and Duffy v. 
Greenebaum, 72 Cal. 157, 12 P 174, 
13 P 328, supra note 74, on the 
ground that, when those cases were 
decided, the statute expressly re- 
quired separate undertakings]; Zol- 
ler v. McDonald, 23 Cal. 136; Dobbins 
v. Dollarhide, 15 Cal. 374. 

D. C.—Dowling v. Buckley, 27 App. 
205, 207 [cit Cyc}. 

Ida.—Edminston v. Steele, 12 Ida. 
G'S)9 Siloee Gite 

Mont.—State v. Sixth Judicial Dist. 
Ct., 22 Mont. 449, 57 .P. 89, 145, 74 
AmSR 618. 

N. Y.—Cruger v. Douglass, 8 Barb. 
81, 2 CodeRep 123; Coithe v. Crane, 
TyBarbsiChe Zils 

Tex.—Zapp v. Michaelis, 56 Tex. 
395. But see Dillard v. Canyon First 
Nat. Bank, (Civ. A.) 143 SW _ 682 
(holding that a bond purporting to 
be a supersedeas appeal bond, and 
invalid as such, cannot be held valid 
as an appeal cost bond by the court 
of civil appeals, the court having no 


miss the appeal for want of proper 
or sufficient bond, the court may 
modify the order so as to grant the 
appeal only). 

79, Smith v. Porter, 66 Wash. 349, 
119 P 824; Gilliland v. German-Amer- 
ican State Bank, 59 Wash. 292, 109 P 
1020; Okanogan Valley Bank v. Ev- 
ans, 59 Wash. 267, 109 P’ 795;-.Car- 
son v. Bunn, 59 Wash. 266, 109 P 797; 
Hassett v. Fraternal Brotherhood, 59 
Wash. 161, 109 P 305; Washington 
Water Power Co. v. Abacus Assoc., 
49 Wash. 261, 94 P 1072; Tibbitts v. 
Henry, 46 Wash. 306, 89 P 880; Pier- 
son:v. Peirce, 37 Wash. 443, 79 P 
1003 [rev reh on other grounds 42 
Wash. 164, 84 P 731]; Hawthorn v. 
Washington, ete., R. Co., 33 Wash. 
707, 74 P 1135; Winchester v. Morris, 
33 Wash. 706, 74 P 361; Loy v. Coey, 
31 Wash. 684, 71 P 552; Graham v. 
American Surety Co., 28 Wash. 735, 
69 P 365; Title Guarantee, etc., Co. v. 
McDonnell, 28 Wash. 359, 68 P 890; 
Hewitt v. Lansdale, 26 Wash. 615, 67 
P 354; Ritchey v. Cedar Mill Co., 22 
Wash. 511, 61 P 160; Beezley v. Ses- 
sions, 22 Wash. 125, 60 P 130; Gal- 
loway .v. Tjossem, 22 Wash. 103, 60 
P 129; Sumner v. Rogers, 21 Wash. 
361, 58 P 214; Pierce v. Willeby, 20 
Wash. 129, 54 P 999. See also Macy 
v. Sullivan, 41 Wash. 564, 84 P 601. 
But compare Anderson v. Bigelow, 16 
Wash. 198, 47 P 426; State v. Sea- 
vey. 7 Wash. 562, 35 P 389. : 

80. Ritchey v. Cedar Mill Co., 22 
Wash... 511, 61 P 160. 

81. Bridge v. Calhoun, 57 Wash. 
272, 106 P 762; Douglas v. Badger 
State Mine, 41 Wash. 266, 83 P 178, 
4 LRANS 196; State v. White, 40 
Wash. 560, 82 P 907, 2 LRANS 563; 
Ahrens v. Seattle, 39 Wash. 168, 81 
P 558. And see State v. Pendergast, 
389 Wash. 132, 81 P 324. 

82. Brown v. Green, 133 La. 725, 
63 S 303; Wadkins v. Producers’ Oil 
Co., 129 La. 484, 56 S 388; Gilmore 
v. Meeker, 115 La. 849, 40 S 244; 
Mestier v. A. Chevalier Pavement 
Go.,, > 108) Tua.enb62;,..32. S+ 5203... Me- 
Sweeney v. Blank, 107 La. 292, 31 
S 636; Weil v. Schwartz, 51 La. 
Ann. 1547, 26 S 475; Woodville v. 
Klasing, 51 La. Ann. 1057, 25 S 635; 


Stempel v. Fulton, 51 La. Ann. 468, 


25 S 270; Morgan’s Louisiana, etc., 


Lumber Co., 47 La. Ann. 1432, 17 § 
832; McCarthy v. McCarthy, 44 La. 
Ann, 146, 11 S 77; Factors’, etc., Ins. 
Co. v. New Harbor Protection Co., 39 
La. Ann. 583, 2 S 407; Chaffe v. Car- 
roll, 84 La. Ann. 122; Moussier v. 
Gustine, 25 La. Ann. 36; Jenkins v. 
Howard, 21 La. Ann. 597; Budd v. 
Stinson, 20 La. Ann. 573; Armat’s 
Suce., 20 La. Ann. 340; Perilliat v. 
Fernandez, 16 La. Ann. 192; Keenan 
v. Whitehead, 15 La. Ann. 333; Mon- 
tan v. Whitley, 12 La. Ann. 175; Mar- 
shall v. Grand Gulf R., ete. Co., 5 
La. Ann. 360; Ludeling v. Frellsen, 
4 La. Ann. 534; Lewis v. Splane, 2 
La. Ann. 754; Balph v. Hoggatt, 2 
La. Ann. 462; Jones v. Frellsen, 9 
Rob. (La.) 185; Parks vy. Patten, 9 
Rob. (la.) 167; Brode v. Fireman’s 
Ins. Co., 8 Rob. (La.) 38; Tipton v. 
Crow, 3 Rob. (la.) 63; Poydras v. 
ian mae 127; Emerson y. Fox, 
a. ; ompare Nich - 
shall, 10 La, 110. ach qari 
83. McCall’s Succ., 19 La. Ann. 
507; Keenan v. Whitehead, 15 la. 
pa Ba Hawkins v. Bell, 6 La. Ann. 
; Duperron vy. Van Wick] 
(lia.) 324. sare 
84. Pelletier v. State Nat. Bank 
112 La. 564, 36 S 592; Woodville v. 
Klasing, 51 La. Ann. 1057, 25 S 635° 
Dwight v. Barrow, 25 La. Ann. 424. ” 
a ge eee infra § 1435. 
4 al.—Stackpole vy. 
126, Cal, 465, 58 P 935, seventies 
a.—Roberts vy. Napier, . 
693, 55 SE 914. 3 Pe a 
Iil.—Shinkell v. Letcher, 40 Tll. 48. 
3 Ee ames Dickerson, 1 Blackf. 
; Davis v. O’Bryant, 23 Ind. A. 37 
5b NE 261. z Spey eae 
y.—Hardin v. Owings, 1 Bibb 214 
Md.—Harris vy. Register, A 
109, 16 A 386. iS esc 
ich.—Woodin vy. Durfee, 46 ich. 
ae 9 pane 457. Beh: 
iss.—Evans v. Sharkey County, 
Miss. 302, 42 S 173: ‘i re 
Mo —Hydrauliec Press-Brick Co. v. 
Zeppenfeld, 9 Mo. A. 595. 
N. Y.—Grimwood y. Wilson, 31 Hun 
215, 66 HowPr 283. 
Peat v. Albright, «31 (OhssSt- 
Ss. D.—Aldrich v. Public Opinion 
Pub. Co:n 27. Ss BD: 58955 1382: INW a2 78. 
Tex.—Dial v. Rector, 12 Tex. 99. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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~ §§ 1933-1235] 


-eution of a new bond or undertaking.’ Such bonds 
and undertakings are subject, of course, to the rules 
governing the execution of bonds and undertakings 
generally,°® except in so far as they have been ren- 
dered inapplicable by the statutes;®® and in addi- 
tion to this any special provisions of the statutes 
as to their execution must be followed.®° 

[§ 1234] (2) Time of Execution. As a rule, an 
appeal bond or undertaking must be executed at 
the time prescribed by the statute.°t Execution 
usually includes delivery.°? It has been held that 
the fact that it was exeented and approved before 
the judgment appealed from was rendered does not 
render it insufficient or constitute ground for dis- 
missal.°* But in other jurisdictions the decisions 
are to the contrary.®* It is not insufficient in some 
jurisdictions because executed before the notice of 
appeal,®> particularly if it is not delivered until 
after the notice,®°® or because executed after instead 
of before the appeal is taken or allowed.®°? In some 
jurisdictions it must be executed during the term 
at which the judgment is rendered and the appeal 
is taken,®® or, in case of an appeal from action 
brought by the county board of supervisors, before 
adjournment of the board,®® or at the time of no- 
tice of appeal.t Unless permitted by statute, it 
cannot be executed after the expiration of the time 
allowed by statute for taking and perfecting the 
appeal, or by the order of the court granting the 
appeal.? In the absence of proof to the contrary it 
is presumed that the bond was executed before it 
was filed with the officer empowered to accept it.® 
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After death of obligee. An appeal bond exe- 
cuted after the death of the obligee is void.4 

Execution on Sunday. An appeal bond is not 
invalid because it was executed on Sunday where 
it was subsequently delivered on,a week day to the 
_person to whom it is payable.6 The signing of an 
appeal bond is not within a statute prohibiting the 
transaction of ‘‘ judicial business’’ on Sunday.® 

[§ 1235] (8) Signature—(a) In General. The 
questions as to who are necessary or proper par- 
ties to an appeal bond or undertaking, and as to 
who must execute and sign the same, have already 
been considered in treating of the parties to such 
bonds or undertakings.’ As a rule every person 
who is required by the rules there stated to become 
a party as obligor or surety must sign the instru- 
ment, either himself or by his authorized agent or 
attorney,® signing being generally essential to the 
‘due execution of a bond or undertaking.® And rea- 
sonable doubt as to the genuineness of a signature 
is ground for refusing to approve the,bond or un- 
dertaking.1° Where a particular person is named 
as surety in the order granting the appeal, he must 
sign, and if the signature is that of a different 
person the appeal will be dismissed.1+ The prinei- 
pal or sureties need not sign in the presence of the 
court or officer designated by statute to approve or 
receive the bond or undertaking,’? ynless it is so 
required by the statute.* The appellate court will 
presume that the signatures attached to the bond 
are genuine,'* and the fact that the bond does not 
per se prove the genuineness of the signatures is 


87. Bloomingdale v. Weil, 29 Wash., 465, 58 P 935; Clarke v. Mohr, 125] appeal is the signature of the appeal- 
611, 70 P 94. See infra § 1258. Gal.540,, 58. PoLTE6. ing party, either by himself or by 
88. See Aldrich v. Public Opinion 96. Paul v. Cragnaz, 25 Nev. 293,| Some other person attempting to act 
Pub. Co., 27 S. D. 589, 182 NW 278.|59 P 857, 60 P 983, 47 LRA 540;| for him.” Blood y. Harvey, 81 Ill. A. 
And see Bonds [5 Cye 734]; Under-| State vy. Alta Silver Min. Co., 24 Nev. | 187, 190. 
takings [39 Cyc 734]. 230, 51 P 982. {[b] Sealing without signing.—But 


89. See .Gerlach v. Spokane, 68 
Wash. 589, 124 P 121. 

90. Averil v. Dickerson, 1 Blackf. 
(Ind.) 8; Hardin v. Owings, 1 Bibb 
(Ky.) 214; Aldrich v.. Public Opin- 


ion) Pub. Co.; 27S. .D. 589, 1382 NW 
278. 
91. Stackpole v. Hermann, 126 Cal. 


465, 58 P 935; O’Brien v. D’Heme- 
coure, 118 La. 996, 43 S 654; Evans 
v. Sharkey County, 89 Miss. 302, 42 
S 178; Coffman v. Davanay, 3 Miss. 
854; Aldrich v. Public Opinion Pub. 
Co.) 278. Did 589. 182. NW. 278. 

92. Paul v. Cragnaz, 25 Nev. 293, 
59 P 857, 60 P 983, 47 LRA 540; State 
vy. Alta Silver Min. Co., 24 Nev. 230, 
51 P 982; Allen v. Rhodebaugh, 
Wright (Oh.) 322; Aldrich v. Public 
Opinion Pub. Co. 27: S..D. 5389, 132 
NW 278. And see Howard Ins. Co. 
v. Silverberg, 94 Fed. 921, 36 CCA 549. 
See also infra § 1252. 


93. James y. Woods, 65 Miss. 528, 
5 S 106. ‘ 
[a] Subsequent delivery—(1) A 


pond on writ of error is not defec- 
tive because it was executed before 
the judgment sought to be reviewed 
by the writ of error was entered, 
where it is not delivered until after 
entry of the judgment. Chateaugeay 
Ore, ete., Co. v. Blake, 35 Fed. 804. 
(2) And where a bond on a writ of 
error was not delivered until after it 
had been approved, and was approved 
and filed on the day the writ was al- 
lowed and the amount of the cost 
bond and supersedeas fixed, it was 
held immaterial that the sureties had 
oualified twelve days before. Atchi- 
son, etc., R. Co. v. Baker, Ginga), 
104 Sw 1182 [rev reh on other 
Rounds SOK (oles O5 dLAssyelOn lak 
ANS 825]. 

94. tM eabis yv. Hermann, 126 Cal, 
465, 58 P 985; Clarke v. Mohr, 125 
Cal. 540, 58 P 176. And see cases in 
following notes. 

95. Stackpole vy. Hermann, 126 Cal. 


97. McCarver v. Jenkins, 2 Heisk. 
(Tenn.) 629 (holding that a statutory 
provision that the bond should be 
executed before the granting of the 
appeal was directory only). 
Coffman vy. Davanay, 3 Miss. 


Evans v. Sharkey County, 89 
802, 42 (S173. 

1. Aldrich v. Public Opinion Pub. 
Co., 27 S. D. 589, 132 NW 278, 

2. See infra § 1253. 

3. Chapple v. Tucker, 110 Ga. 467, 
35 SE 643. 

4, Dial v. Rector, 12-Tex. 99: 

5. Babcock v. Carter, 117 Ala. 575, 
23-S 487, 67 AmSR 193. See gener- 
ally Sunday [37 Cyc 562 et sea]. 

6 State v. California Min. Co., 13 
Nev. 203. 

7. See supra § 1174 et seq. 

8. By agent or attorney see infra 
§ 1237 et. seq. 

9. D. C—U.S. v. Cox, 14 App. 368. 


Co. v. Clark, 

Ga.—Roberts v. Napier, 126 Ga. 
693, 55 SH 914. 

Tll.—Tedricks v. Wells, 152 Ill. 214, 
88 NE 625; Shinkell v. Letcher, 40 
Tll. 48; Rosenthal v. Doppelt, 173 Ill. 
A. 660; Blood v. Harvey, 81 Ill. A. 
187. 

Nev.—Gaudette v. Glissan, 11 Nev. 
184. 

N. Y.—McGlean v. MacKeller, 6 NY 
CivProe 169, 67 HowPr 273; Ex p. 
Lassell, 8 Cow. 119. 

Oh.—Ford. v. Albright, 31 Oh. St. 
BEY 
: R. I.—Townsend v. Hazard, 9 R. I. 
2543 

Va.—Day v. Pickett, 4 Munf. (18 
Va.) 104. 

And see cases supra § 1174 et 
seq. 

See also generally Bonds [5 Cyc 
735]; Undertakings [39 Cyc 678]. 

[a] “®he evidence that an at- 
tempt has ‘been made to perfect an 


Fla.—Savannah, etc., 
23 Fla. 308, 2 S 667. 


at common law it is not necessary to 
the validity. of an appeal bond which 
has been sealed by the obligor that 
it shall be.signed by such obligor 
also. Parks. v. Hazlerigg, 7 Blackf. 
(Ind.) 536, 43 AmD 106. 
‘[c] Cure by amendment or new 
bond.—Under the statutes in some 
jurisdictions, where one of the par- 
ties to an appeal bond fails to sign 
the same, but deiivers the bond, the 
bond is not a nullity, and the defect 
may be cured by properly executing 
the same in the appellate court. 
Bloomingdale v. Weil, 29 Wash. 611, 
70 P 94. See infra § 1258. : 
[d] Signature by one appellant. in 
behalf of all has been held sufficient 
in Washington under a statute re- 
quiring a bond to be “executed” by 
the proper parties... Jacoby v. Hol- 
lada, 78 Wash. 88, 138 P 558; Gerlach 


Yap agkang, 68 Wash. 589, 124 P 
10. U. S. v. Cox, 14 App, (D. G) 
368. See infra § 1245. 
11. Shinkell y. Letcher, 40 Ill. 48. 
RE D. C:—U., S. Vv, Cox, 147 App; 


Ill.— Waldo v. Averett, 2 Ill. 487. 
eer eee | v.. Pratt, 10 La. Ann. 

Nebr.—State v. Kloke, 78 Nebr. 133, 
110 NW 687; State v. Clark, 24 Nebr. 
318, 38 NW 832. 

Oh.—Sutton v. McCoy, Wright 95. 

13. Averil v. Dickerson, 1 Blackf. 
(Ind.) 3; Hardin v. Owings, 1 Bibb 
(Ky.) 214. And see Thomson vy. 
Evans, 6 Munf. (20 Va.) 397 (where 
the appeal was dismissed on the 
ground that the bond, being given 
not in open court, but in the clerk’s 
office, was illegal). 

[a] Recognizances must be en- 
tered into before the justice trying 
nae case. Adams vy. Wilson, 10 Mo. 


14, Carmichael v. West Feliciana 
R. Co., 3 Miss. 817. 
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no ground for dismissal of the appeal.’® 

Necessity for all sureties to sign. The decisions 
are conflicting as to whether those who sign the 
bond are bound, although it appears from the blanks 
in the instrument or the other names in the body of 
the bond that other sureties were intended but did 
not sign. Some courts hold that those who sign 
are bound and the bond, if otherwise sufficient, is 
good.t® Other courts hold that those signing are 
not bound unless they consent to delivery of the 


bond without the signature of the others, and in 
the absence of such consent the bond is insuffi- 
cient.2? 

Revocation of signature. The surety may revoke 
his signature before its delivery to and approval 
by the justice if he notifies the justice not to ac- 
cept the bond,!® but it is not a sufficient revoca- 
tion merely to notify the principal.’® 

[§ 1236] (b) Sufficiency of Signature in Gen- 
eral. The general rules as to what constitutes a 
sufficient signature apply. 20. As a rule, the place 
where the obligors sign is immaterial if the char- 
acter in which they sign and an intention to author- 
ize the instrument are apparent. It is sufficient 
where the obligor signs beneath the condition clause 
instead of beneath the penalty clause,?? and, as in 
other cases, he may sign by making his mark.?* It 
has also been held a sufficient execution by the sure- 

15. Gaudet v. 


49 La. 
Ann. 984, 22 S 622. 
16. McDermid v. Judge, 122 Ga. 


Dumoulin, 


La.—Holmes_ v. 


APPEAL AND ERROR 


Ill—Bragg v. Fessenden, 
544; Sheldon v. Reihle, 2 


ag 


[§§ 1235-1287 


ties where their names are mentioned in the body 
of the bond and they sign the justification,?* or 
where they sign an affidavit indorsed on the bond 
describing themselves as sureties, although their 
signatures are not otherwise attached.*® 

Representative or individual capacity. The in-. 
strument must be signed in the proper capacity.*® 
Where a personal representative appeals, and the 
condition of the bond recites that he is administra- 
tor, and at the end of his signature he adds 
‘*Adm’r,’’ the bond is properly executed in his 
representative capacity, and will not be held to 
be his individual bond.27 On the other hand, the 
word ‘‘cashier,’? appended to the signature of a 
surety on an appeal bond, is merely deseriptio per- 
sone, where the condition shows that an individual 
liability was intended, and is sufficient to bind the 
surety individually.?§ 

[§ 1237] (c) By Agent or Attorney. A bond 
or undertaking on appeal may be executed by the 
principal or sureties by their duly authorized agent 
or attorney.”® But the instrument must be so exe- 
cuted as to be the bond or undertaking of the 
appellant, or of the surety, as the case may be, and 
not of the agent;°° the person assuming to act as 
agent or attorney must be duly authorized to do 
so,*t or his act must be afterward expressly or im- 
pledly ratified, which, if sufficient as to form, is 
TTL: 31. Schofield v. Felt, 10 Colo. 146, 


14 P 128; Gordon v. Camp, 2 Fla. 23; 
Hileman v. Beale, 115 Ill. 355, 5 NI8 


Til. 519. 
Tennessee Coal, 


28, 49 SE 800; Conery v. His Credi- 
torsyrilil5) Lat 643, 39 “S-7925* Inv re 
eee 124 Te CAE CECT eG UCD RIPA eT 08} 
AmSR 

LT Beois v. O’Bryant, 23 Ind. A. 
376, 55 NE 261. And see Harris v. 
Regester, 70 Md. 109, 16 A 386; Woo- 
din v. Durfee, 46 Mich. 424, 9 NW 
457; Grimwood v. Wilson, 31 Hun (N. 
Y.) 215, 66 HowPr 283. See generally 
Bonds [5 Cye 739]; Principal and 
Surety [32 Cyc 49]. 

18: Covert v. Shirk, 58 Ind. 264. 

19. Covert v. Shirk, 58 Ind. 264. 

20. See Bonds [5 Cye ETS I 

21. Elliott v. Bellevue Gas, etc., 
Corer s2) Kanyeyss Wed we 194s Gare 
County v. Fulton, 16 Nebr. 5, 19 
Ne 7181; Taylor v. State, 16 Tex: A. 

22. Gage County v. 
Nebr. 5, 19 NW 781. 

23. _ State ve Byrd, 93 uNeeG: ae 

24. Yakima Water, QUuCin te COr 
Hathaway, 18 Wash. 377, 51. Nes it. 

25. Wlliott v. Bellevue Gas, etc., 
Cos sz kan= 78, 107 Pisa. 

{a] Justification and acknowledg- 
ment.—And where the only signature 
of either of the sureties to an under- 
taking on an appeal from a decision 
of a justice of the peace was that at 
the end of the jurat by which he 
swore to his sufficiency as a surety, 
but their names were written in the 
instrument as those of the parties 
who “undertake,” etc., and they jus- 
tified upon the same paper and ap- 
peared before a notary and acknowl- 
edged that they had executed the 
“foregoing instrument,’ it was held 
that there was a sufficient signing 
and execution of the undertaking. 
Weisbrod v. Marquardt, 8 AbbNCas 
GN: Y.). 248. 

26.  soavannanses CLC. mhtn 8 OO 
Clark, 23 Fla. 308, 2 S 667; Boardeley 
Vormill, sous LL: 354: Cook y. Tibbals, 
12 Wash. 207, 40 ’P 935. See also 
supra-§ 1216. 

Execution by agent or attorney see 
infra § 1237. 

27. Beardsley v. Hill, 61 Ill. 354. 

28. Northup v. Bathrick, 78 Nebr. 
62, 110 NW 685. 

29. Colo.—Schofield v. Felt, 10 
Colo. 146, 14 P 128; Western Union 
‘Jel, Co. «ve Graham; sl Colon 1322 


Fulton, 16 


etc., Co., 49 La. Ann. 1465, 22 S 403; 
Granier v. Louisiana Western R. Co., 
42 La. Ann. 880, 8 S 614; Barnabé v. 
Snaer, 16 La. Ann. 84; Bach v. Bal- 
lard, 13 La. Ann. 487. 

Mass.—Adams y. Robinson, 1 Pick. 
461 (recognizance). 

Mich.—Wood v. Wayne Cir. Judges, 
48 Mich. 641 mem. 

Mo.—Ober v. Pratte, 1 Mo. 8; King- 
man vy. MclIlhiney, 3 Mo. A. 570. 

Nebr.—U. S. Fidelity, ete., Co. v. 
Ettenheimer, 70 Nebr. 147, 99 NW 
652, 113 AmSR 783. 

i ae ae v. Duncan, 40 N. 
pe Y.—Ex p. Van Hoesen, 4 Cow. 

R. I.—Bowen vy. Johnson, 17 R. I. 
779, 24 A 830; Clarke v. Newport, 5 
Roalemooes 

Tex.—McKellar v. Peck, 39 Tex. 
381; Horton v. McKeehan, 1 Tex. A. 
Civ. Cas. § 468. 

Wash.—Ramsay v. Tacoma Land 
Co., 31 Wash. 351, 71 P 1024; De Rob- 
erts v. Stiles, 24 Wash. 611, 64 P 795; 
Hill Est. Co. v. Whittlesey, 21 Wash. 
142, 57 P 345; Pennsylvania Mortg. 
Iny. Ge Vv. Gilbert, 18 Wash. 667, 52 

See generally Bonds [5 Cye 735]. 

[a] Magistrate or justice.—It has 
been held that a justice of the peace 
or magistrate who has rendered a 
judgment is not a proper person to 
act as agent in executing an appeal 
bond on behalf of the appellant or 
a surety, even though authorized by 
him, since he cannot thus blend the 
characters of party and judge. Rick- 
man v. Williams, 32 N. C. 126; Weav- 
er v. Parish, 8) N. C.—3819) 

30. Savannah, etc., R. Co. v. Clark, 
23 Fla. 308, 2 S 667 (holding that an 
appeal bond purporting to be the bond 
of the Savannah Railway Company by 
its agent Hardaway, and signed “J. 
M. Hardaway, Agent Savannah, Flor- 
ida and Western Railroad Company,” 
followed by a scroll for a seal, was 
the bond of the agent and not of ap- 
pellant, and hence it was_ insuffi- 
cient); Cook vy. Tibbals, 12 Wash. 207, 
40 P 935. And see Pacific Express 
Co. v. Hauptman,.11 Ill’ A. 367. 

Cure of defect by ee new bond 
see infra § 1258. 


108. 

Cure of defect by filing new bond 
see infra § 1258. 

[a] Authority of attorney.—(1) In 
most jurisdictions the attorney for a 
party to an action has no implied 
authority merely from his relation to 
execute an appeal bond or undertak- 
ing for his client, and he is not em- 
powered to do so by a general au- 
thority to prosecute or defend the 
cause. Gordon v. Camp, 2 Fla. 23; 
Clark v. Courser, 29 N. H. 170; Ex 
p. Holbrook, 5 Cow. (N. Y.) 35; Bow- 
en v. Johnson, 17 R. I. 779, 24 A» 830% 
Murray v. Peckam, 15 R. I. 297, 3 A 
662; Coles v. Anderson, 8 Humphr. 
(Tenn.) 489. (2) In some jurisdic- 
tions, however, it is held that the 
attorney prosecuting or defending the 
suit has authority to sign the appel- 
lant’s name to the bond or undertak- 
ing as the law gives him the right 
to take an appeal in the name of his 
client and the client would be bound 
to pay the costs of the appeal wheth- 
er he signed the bond or undertaking 
or not. Granier v. Louisiana West- 
ern R. Co., 42 La. Ann. 880, 8 S 614: 
Barnabe v. Snaer, 16 La. Ann. 84; 
Adams v. Robinson, dt Pick (Mass.) 
461 (recognizance): Ramsay v. Ta- 
coma Land Co., 31 Wash. 351, 71 P 
1024; De Roberts v. Stiles, 24 "Wash. 
611, 64 P 19s Hilly Sti Co vas W hit= 
tlesey, 21 Wash. 142, 57 P 345; Penn- 
sylvania Mortg. Inv. Co. v. Gilbert, 
18 Wash. 667, 52 P 246. See also 
Cook v. Tibbals, 12 Wash. 207, 40 P 
935. (3) The attorney ad hoc of an 
absentee may sign an appeal bond in 
behalf of the absentee in Louisiana. 
Bach v. Ballard, 13 La. Ann. 487. 

{b] Death of client.—The attor- 
ney’s authority ceases on the death 
of his client. Graham y. Hendricks, 
24 La. Ann. 477. 

[c] Authority to use the names of 
other parties to the suit for the pur- 
pose of taking an appeal does not 
authorize the party praying the ap- 
peal to sign the names of the other 
parties to the appeal bond. Hileman 
v. Beale, 115 Ill. 355,.5 NE} 108; 

{[d] Lack of authority as to one 
appellant.—A party signing an ap- 
peal bond is not deprived of the bene- 
fit of his appeal because the signa- 


~ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1237-1239] 


- equivalent to previous authority.22. At common law, 
however, which is still in foree in this respect in 


some jurisdictions, if the instrument is under seal, 


as in the case of a bond, the authority of the agent 
or attorney to execute it must be under seal,°* or 
it must afterward be ratified, in some jurisdictions, 
under seal, in which ease it is valid. In some 
jurisdictions the authority of the agent or attorney 
should be filed with the officer taking the bond;%* 
but it is held in some jurisdictions that, if the au- 
thorization of such agent or attorney is questioned, 
it will be presumed by the appellate court, where the 
record does not show the contrary, that the court 
below was satisfied that the agent or attorney was 
properly constituted as such.®® 

_ [§ 1238] (d) By Partnership. Under the rule 
that one partner, under his general authority as 
such, cannot bind the other on a sealed instrument,?* 
it is held that a partner cannot bind the partner- 
ship by the execution of an appeal bond without the 
consent of the other partners.*® But such authority 
is sometimes expressly conferred by statute.*® Even 
in the absence of a statute, where a bond is signed 
by one partner in the name of the partnership, it 
will bind all the partners consenting thereto.4? And 
where such a bond is approved by the proper offi- 
cial it will, in the absence of proof to the contrary, 
be presumed to be so executed as to bind all the 
partners.41 Where a proceeding is brought or a 


ture of the other appellant is made| A 
by an agent possessing no authority. 
Weeks v. Sego, 9 Ga. 199 

[e] One of two or more attorneys 


33. 


APPEAL AND ERROR 


830; Clarke v. Newport, 5 R. I. 333. 
Colo.—Schofield  v. 
Colo. 146, 14 P 128. 
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claim is presented in the name of a partnership 
without objection, an appeal bond may properly be 
given in the same name.*2 It has been held, how- 
ever, that a firm name signed to an appeal bond as 
surety does not constitute a good security if it 
does not appear who are the members so that judg- 
ment could be rendered against them,** and that 
a bond filed for the purpose of entering an appeal 
in behalf of the partnership must on its face show 
that appellant’s name was affixed thereto by some 
one duly authorized.*4 

[§ 1239] (e) By Corporation.4® The execution 
of an appeal bond by a corporation, either as appel- 
lant or as surety, is clearly sufficient when in the 
body of the bond it recites that the company, by its 
corporate name, enters into the obligation, and the 
bond is signed by the president and secretary and 
sealed with the corporate seal.4® In some jurisdictions, 
however, the rule of law now prevailing, that it is 
not necessary that all instruments in writing exe- 
cuted by a corporation shall be signed by the presi- 
dent under its corporate seal, has been held to apply 
to appeal: bonds executed by a corporation.*7 But 
the instrument must be executed in the name of the 
corporation.*® Of course an appeal bond or under- 
taking executed by a corporation, whether as prin- 
cipal and appellant or as a surety thereon, must be 
executed by an authorized officer or agent;4® and in 
some jurisdictions the bond must show on its face 


ty Ct! C2 Pl 5b Cows CNet Ya) oe nate 
man v. McLane, 1 Or. 339; Buchard 
va Cavins! "77 Dext) 365,514 BSiwerssise 

39. King Hardware Co. v. Bow- 


Felt, 10 


who are appointed attorneys in fact 
by power of attorney may act for 
the principal in signing the appeal 
bond if the power of attorney con- 
tains no provisions requiring more 
than one to join in the act. U. S. 
Fidelity, etc., Co. v. Ettenheimer, 70 
Nebr. 147, 99 NW 652, 1138 AmSR 783. 

[f] Where the appellant need not 
sign the appeal bond (1) the fact 
that his name was signed to the bond 
by his agent does not make it neces- 
sary to prove the agent’s authority. 
Singleton v. Smith, 4 La. 430. (2) 
And if the counsel is without special 
authority to sign for the appellant, 
it is no ground for dismissal of the 
appeal. Sandel v. Douglas, 25 La. 
Ann. 564. (3) And in Texas the ap- 
pellate court’s jurisdiction in error 
proceedings, where a county is plain- 
tifé in error, cannot be challenged on 
the ground that the error bond is 
signed by counsel, as the bond need 
not be signed at all by plaintiff in 
error. Karnes County v. Nichols, 
(Tex. Civ. A.) 54 SW 656. 

[g] Legislature cannot validate 
void bonds.—Where the security is 
executed without a proper authority 
from the principal it is void against 
his objection, and a statute validat- 
ing such a bond without the consent 
of the obligor is unconstitutional and 
void. Andrews v. Beane, 15 R. I. 451, 
8 A 540. 

32. Booten v. Empire State Bank, 
67 Ga. 358; Bragg v. Fessenden, 11 
Tll. 544; Haydock vy. Duncan, 40 N. H. 
45; Bowen v. Johnson, 17 R. I. 779, 
24 A 830. See generally Bonds [5 
Cyc 735]. 

[a] Bond voidable, not void.— 
Haydock v. Duncan, 40 N. H. 45. 

{b] Ratification by silence.—Si- 
lence by an obligor after knowledge 
that another has signed his name to 
a bond may amount to a ratification. 
aie v. Crutcher, 10 Lea (Tenn.) 

10. 

[c] Ratification by a general ap- 
pearance of the principal and a pro- 
ceeding to hearing without objection. 
—Campbell v. Pope, 96 Mo. 468, 10 
SW 187; Burton vy. Collin, 3 Mo. 315; 
Bowen v. Johnson, 17 R. I. 779, 24 


[3 C. J.—74] 


Ill.— Bragg v. Fessenden, 11 Ill. 544. 
N. H.—Haydock v. Dunean, 40 N. 
H. 45; Clark v. Courser, 29 N. H. 170. 
N. Y.—Ex p. Brooks, 7 Cow. 4283 
Holbrook, 5 Cow. 35. 
I.—Bowen v. Johnson, 17 R. I. 
779, 24 A 830; Andrews v. Beane, 15 
R. if 451,8 A 540; Murray v. Peckam, 

Sate lee on ATG Oa. 

Beib ie oo v. Anderson, 8 Humphr. 
See Weaver v. Parish, 8 N. C. 319. 
And see generally Principal and 

Agent [31 Cyc 12381]. 

[a] Contra.—In some jurisdictions, 
however, this is not necessary. Lind- 
say v. Price, 33 Tex. 280; Pennsyl- 
vania Mortg. Inv. Co. v. Gilbert, 1S 
Wash. 667, 52 P 246 

34. Bragg v. Fessenden, 11 TL 
544; Haydock v. Duncan, 40 N. H. 45; 
Bowen v. Johnson, 17 R. I. 779, 24 


Ex p. 
R. 


A 830. See also Clarke v. Newport, 
Beets Clerc oe 
35. Schofield v. Felt, 10 Colo. 146, 


14 P 128; Ex p. Van Hoesen, 4 Cow. 
(N. Y.) 505. Contra De Roberts v. 
Stiles, 24 Wash. 611, 64 P 795. 

{a] But the omission of an agent 
to file his power of attorney at the 
time of executing the bond does not 
affect the appeal when the power of 
attorney is produced and: the officer 
who approved the bond swears that 
at the time of the approval it was ex- 
hibited to him. Jackson v. Haisly, 27 
Fla. 205; 9 S 648. 

86. Union Gold Min. Co. v. Bank, 
Colom 226e7 MilinoisGent.” Ri Co. wv: 
Johnson, 40 Ill. 35; Sheldon vy. Reihle, 
2 Ill. 519; Delisle v. Gaines, 4 Mart. 
(La.) 666; Robertson vy. Johnson, 40 
Miss. 500: Carmichael v. West Feli- 
ciana R. Co., 3 Miss. 817. Compare 
however Schofield v. Felt, 10 Colo. 
146, 14 P 128 (holding that, to war- 
rant the execution of an appeal bond 
by an attorney in fact, authority 
therefor, of equal extent with the 
bond, is necessary and should accom- 
pany the bond, and, when the author- 
ity of the agent is challenged by mo- 
tion to dismiss the appeal, it must be 
produced); Ex p. Shethar, 4 Cow. (N. 
YD ZOE 

387. See Partnership [30 Cyc 486]. 

38. Peo. v. Judges Dutchess Coun- 


den, 113 Ga. 924, 39 SE 404. 

40. Kasson v. Brocker, 47 Wis. 79, 
1 NW 418. 

41. Kasson y. Brocker, supra. 

42. Kasson v. Brocker, supra. 

43. Buchard v. Cavins, 77 Tex. 365, 
14 SW 388; Frees v. Baker, (Tex.) 6 
SW 563. Compare Boney v. Water- 
house, 35 Tex. 178. 

[a] Extrinsic evidence is not ad- 
missible to show which member of 
the partnership signed the _ bond. 
Frees v. Baker, (Tex.) 6 SW 563. 

44. King Hardware Co. v. Bowden, 
113 Ga. 924, 39 SE 404. 


45. See generally Corporations [10 
Cye 1000]. 

46. Keithsburg, ete, R. Co. v. 
Henry, 90 Ill. 255; Bills v. Stanton, 
69) TT 51. 

[a] After a decree of forfeiture 


has been rendered against a corpora- 
tion, it will be presumed that the 
statute contemplated the continued 
existence of such corporation for the 
purpose of executing an appeal bond 
on appeal against such decree. Texas 
Trunk R. Co. v. Jackson, 85 Tex. 605, 
22 SW 10380. 

47. Brown Mfg. Co. v. Gilpin, 120 
Mo. A. 130, 96 SW 669 (holding that 
an appeal bond of a corporation was 
sufficient, although not signed by its 
president or attested by its secretary, 
but merely signed, “Brown Manufac- 
turing Co., James M. Morey, Treas.’’). 

48. Savannah, etc., R. Co. v. Clark, 
23 Fla. 308, 2 S 667 (holding that an 
instrument intended as an appeal 
bond and purporting in the body 
thereof to bind a railroad company, 
but which was signed “J. M. Hard- 
way, Agent Savannah, Florida and 
Western Railroad Company,” and the 
signature followed by a scrawl for 
a seal, was not a valid bond of the 
company, but merely the individual 
bond of the agent); White v. Rintoul, 
6 NYCivProe 259 [aff 51 N. Y. Super. 
512] (where a surety company was 
named in an undertaking as obligor, 
but the undertaking was not signed 
in the corporate name, but merely 
“William M. Richards, Pres’t., and 
John M. Crane, Sec’y.’’). 

49. King Hardware Co. v. Bowden, 
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that the person executing the same for the corpo- 
ration had the necessary authority.£°° As a rule, 
however, in the absence of evidence to the contrary, 
the appellate court will presume that the officers 
executing an appeal bond on behalf of a corpora- 
tion were duly authorized to do so,°4 and the cor- 
poration or sureties may be estopped to deny the of- 
ficer’s or agent’s authority.5? 

Public corporations. In those jurisdictions where 
it is necessary for certain public corporations to 
give an appeal bond, it is usually required that the 
bond shall be executed in the name of the corpora- 
tion by its chief executive officer.®* 

[§ 1240] (4) Seal. The undertaking on appeal 
need not be under seal, when it is not so required by 
the statute, as under a statute merely requiring 
appellant to give an ‘‘undertaking’’** or ‘‘security 
for the appeal,’’ or for costs;>> and in two juris- 
dictions it has been so held under a statute in terms 
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when the statute requires that a ‘‘bond’’ be given as 
security for an appeal, it is construed to mean that 
the instrument must be under seal, an instrument — 
not under seal not being, properly speaking, a bond, 
and, if it is given without a seal or its legal equiva- 
lent, it is defective as a statutory obligation.*’ The 
general rules as to what constitutes a seal and what. 
is a sufficient sealing of an instrument apply to 
appeal bonds.°® 

[§ 1241] (5) Revenue Stamp.°® The failure to 
attach a stamp to a bond, when so required by the — 
internal revenue law, does not render the bond void 
in the state courts,®° nor is ‘the bond rendered void 
because the stamp is not canceled;*! but the appel- 
lant should be allowed to cure the defect by affixing 
and canceling the stamp.°? It has been held, how- 
ever, that a failure to affix a stamp to a bond given 
in an action in a territorial court was a ground 
for dismissing the appeal, and that the defect could 
not be cured by amendment.®? The statute some- 


requiring a ‘‘bond.’’°*> As a general rule, however, 


113 Ga. 924, 39 SE 404; Hichorn v. 
New Orleans, etc., Light, etc., Co., 
TW4 as 712. 88 SS 526..3, AnnGas "98: 

[a] In Georgia, by statute, the ap- 
peal bond of a corporation must be 
signed “by the president or any agent 
thereof managing the case, or by. the 
attorney of record.” King Hardware 
Co. v. Bowden, 113 Ga. 924, 926, 39 
SE 404; Civ. Code § 4460. 

{b] Execution by agent appointed 
by resolution.—Execution of an ap- 
peal bond for a corporation by an 
attorney in fact appointed pursuant 
to a resolution of the executive com- 
mittee is sufficient. Western Union 
Tel. Co. v. Graham, 1 Colo. 182. 

[ec] A bond furnished by one in 
an official capacity, by and through 
whom a suit is brought by an organi- 
zation styling itself a corporation, is 
a bond furnished by plaintiff and ful- 
fills the requirements of the law. It 
cannot be considered as one furnished 
by him in his individual capacity. 
St. Patrick’s Church v. Consumers’ 
Ice Co., 44 La. Ann. 1021, 11 S 682. 

[d] Evidence of authority of cor- 
porate agent to sign.—(1) An objec- 
tion that the persons signing the 
name of a corporation surety to an 
appeal bond were not authorized to 
do so is of no weight, where the evi- 
dence establishes the fact that not 
only the company, with knowledge of 
the bond, did not repudiate the au- 
thority of the parties who acted in 
its behalf, but that it received the 
premium owing to it by reason of its 
being surety on the bond. Wichorn v. 
New Orleans, ete., Light, ete., Co., 
114 La. 712, 38 S 526, 3 AnnCas 98. 
(2) In Holmes v. Tennessee Coal, 
ete., Co., 49 La. Ann. 1465, 22 S 403, 
it was objected that there was no 
legal proof that the persons signing 
the name of the corporate surety 
were duly authorized to do so, but 
the question was held to be settled 
by the admission in evidence of the 
certificate of the secretary of state, 
. setting forth that they were agents. 

[e] Omission to file evidence of 
authority.—In Washington the omis- 
sion to file evidence of authority to 
sign a surety company’s name to an 
appeal bond, as a surety, does not 
render the bond defective in form. 
De Roberts v. Stiles, 24 Wash. 611, 
€4 P 795. 

50. King Hardware Co. v. Bowden, 
113 Ga. 924, 39 SE 404. 

51. Gutzeil v. Pennie, 95 Cal. 598, 
30 P 836; Keithsburg, etc., R. Co. v. 
Henry, 90 Ill. 255. 

52. Byers v. Gilmore, 10 Colo. A. 
79, 50 P 370 (holding that, after the 
bond has been voluntarily executed, 
tendered by the corporation, and ac- 
cepted by the proper officer of the 
court, and has accomplished the pur- 
pose for which it was executed, the 
appellants are estopped to deny that 


the officer executing the bond had au- 
thority to sign the name of the cor- 
poration). 

53. ‘See cases infra this note. 

[a] Towns.—On an appeal by a 
town, the bond should be executed by 
the supervisor in the name of the 
town. Partridge v. Snyder, 78 Ill. 
519; Gardner v. Chambersburgh, 19 
ae 99; Appanooce v. Kneff, 2 Ill. A. 
583. 

[b] County commissioners.—On 
an appeal by the board of county 
commissioners, the bond should be 
executed in the name of the board, 
and not by the members individually. 
Boulder County v. King, 9 Colo. 542, 
Tee boo. 

[c] School district.—Under the 
Colorado statute the president of a 
school district has general authority 
to appear for the district in all liti- 
gation concerning it, but the signing 
of the name of the district by the 
secretary thereof is not ground for 
dismissal of the’ appeal. Several 
agents may be appointed to do the 
same thing, and before the appeal 
can be dismissed for lack of author- 
ity in the agent, the absence of au- 
thority must be shown at least prima 
facie. Jefferson County School Dist. 
No. 8 v. Erskin, 1 Colo. 367. 

54. Doolittle v. Dininny, 31 N. Y. 
350; Thompson y. Blanchard, 3 N. Y. 
335; Fisher v. Trevor, 8 Oh. Dec. 
(Reprint) 408, 7 CincLBul 322. See 
Undertakings [39 Cyc 678]. 

55. Hogg v. Mobley, 8 Ga. 256. 

[a] In Alabama the security for 
the costs of the appeal need not be 
in the form of a bond, where the ap- 
peal is not intended to act as a su- 
persedeas. A simple acknowledgment 
in writing is sufficient. Marshall vy. 
Croom, 50 Ala. 479; Williams v. 
McConico, 27 Ala. 572; Riddle v. 
Hanna, 25 Ala. 484, 

56. Johnson v. Letson, 8 Ariz. 
344, 29 P 893 (where an undertaking 
was given instead of a bond, it was 
said that, if the undertaking com- 
plied with the statutory require- 
ments, the form of the instrument 
might be disregarded; but the instru- 
ment was held insufficient because it 
did not otherwise comply with the 
requirements of the statute); Boney 
v. Waterhouse, 35 Tex. 178; Russell 
v. McCampbell, 29 Tex. 31; Foster v. 
Champlin, 29 Tex. 22, 28 (where the 
court said: “The term ‘bond’ is of 
frequent occurrence in the statutes 
of the republic of Texas, passed 
prior to the adoption of the common 
law, and its signification, as used 
therein, was defined by the supreme 
court in the case of Cayce v. Curtis, 
Dal. Dig. 403. They there held, that 
it was to be referred to the civil law 
for its meaning, force and legal ‘con- 
struction; that there was no such 
word as bond known to the civil law, 


but that its equivalent under that 
law was the word ‘obligation;’ and 
that, a seal not being known to the 
civil law, and not being required to 
give force and validity to an obliga- 
tion, it was not essential to the 
validity of a bond’). 

57. Ill.—Stelle v. Lovejoy, 125 111. 
352, 17 NE 711. 


petri ea v. Trevor, 4 Blackf, 
Iowa.—Cuddelback v. Parks, 2. 


Greene, 148; Steamboat Lake of the 
Woods v. Shaw, 2 Greene 91. 

Mo.—Corbin vy. Laswell, 48 Mo. A. 
626. See also State v. Thompson, 49 
Mo. 188; St. Louis Dairy Co. v. Sauer, 
16 Mo. A. 1. 

N. J.—Garrabrant vy. McCloud, 15 
Nid, 462% 

58. See generally Bonds [5 Cye 
737]; Seals [35 Cyc 1169]. 

[a] In Alabama it is provided 
that, if an instrument purports on its 
face to be under seal, it shall be re- 
garded as a sealed instrument, al- 
though no seal is actually affixed. 
Bancroft v. Stanton, 7 Ala. 351. 

[b] Two obligors and one seal.— 
(1) Where an instrument purporting 
to be an appeal bond contains words 
of obligation and has a scroll oppo- 
site the name of one of the two sign- 
ers thereto, this is enough, when the 
instrument is executed by both sign- 
ers, who contemporaneously verify it 
by affidavit as their bond, to make it 
the bond of both. Canfield v. Bates, 
13 Cal. 606, (2) Where there are 
two obligors, and no seal is attached 
to the signature of the second one in 
order, the presumption is that he 
adopted the one attached to the pre-, 
ceding signature. Trogdon vy. Cleve- 
land Stone Co., 53 Ill. A. 206. 

[c] Seal .of corporation.—It is 
presumed that a seal affixed to a 
bond executed by the officer of a cor- 
poration is the proper seal of the cor- 
poration. Miller v. Superior Mach. 
Co. T9 EL 4502 

[a] Recital as to seals.—Where 
there is a seal affixed for each person 
bound by the bond, the fact that the 
bond recites that it is “sealed with 
our seal’ does not affect its validity. 
Guez v. Dupuis, 152 Mass. .454, 25 


NE 740. 
cet See generally Bonds [5 Cyc 
60. National Masonic Acc. Assoc. 


v. Seed, 95 Ill. A. 43; Dawson v. Mc- 
Carty, 21 Wash. 314, 316, 57 P 816, 
75 AmSR 841 (where it is said to be 
“elementary constitutional law that 
the federal government cannot im- 
pose any burden upon procedure in 
state courts’’). ( 

ae Goodwine v. Wands, 25 Ind. 


62. Hamlin v. Hanger, 24 Ind. 401; 
Teagarden v. Garver, 24 Ind. 399. 
63. Tipton vy. Cordova, 1N. M. 383. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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— §§ 1241-1244] 


times expressly excepts bonds used in legal proceed- 
- ings.®4 
{[§ 1242] (6) Attestation or Acknowledgment. 
An appeal bond or undertaking need not be acknowl- 
edged,® attested,°* or proved, unless a statute or 
a judge in the exercise of a discretionary power 
vested in him so requires.°* And a failure to com- 
ply with such statutory requirement is an irregu- 
larity which the court may permit to be rectified.®* 
[§ 1243] (7) Execution in Blank. The rules as 
to execution of appeal bonds and undertakings in 
blank are the same as in the ease of other like in- 
‘struments; and, although there is some conflict of 
authority in different jurisdictions, it is the gen- 
eral rule that such instruments may be executed 
and delivered in blank, as to amount or otherwise, 
and subsequently filled in by the clerk or other 
proper person under express or implied authority 
‘to do so, either under seal or by parol.® But 
the instrument is without effect until the blanks are 
filled,?° which must be done before the time for tak- 
ing the appeal has expired ;"! and the authority may 
be revoked at any time before the instrument is 
properly completed.’* However, where the law 
makes it the duty of the clerk to prepare the bond, 
the omission of the clerk to fill in the blanks over 
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the signatures of the sureties will not deprive ap- 
pellant of his right of appeal,’* and the mistake. 
may be amended;’* but where the clerk is not re- 
quired by law to fill in the blanks of the bond, if 
he does so, he acts as the agent of appellant, and 
not in his official capacity, and the court will not 
grant relief against his errors or omissions.7® 

[§ 1244] (8) Effect of Alterations, Erasures, or 
Interlineations. The general rules as to alteration 
of instruments apply to appeal bonds and undertak- 
ings.7° When an alteration or interlineation is 
made in a material part of a bond or undertaking 
on appeal, after its execution and without the au- 
thority or consent of the obligors, such bond or un- 
dertaking is generally void, and cannot support 
the appeal.”” The appellee, therefore, is not bound 
to accept a bond appearing on its face to have been 
altered or interlined, unless such alterations have 
been noted by the witnesses as having been made 
before the execution of the bond;"* but the appel- 
lant may be permitted to prove that the interlinea- 
tions were made previous to the execution of the 
bond.7® An appeal bond may be altered with con- 
sent of the parties after its execution and before its’ 
approval.®° And it has been held that, if the era- 
sures and interlineations complained of aré such as 


See gerierally Bonds [5 Cyc 
And see Dawson v. McCarty, 
21 Wash. 314, 57 P 816, 75 AmSR 
841 (construing the Federal War 
Revenue Act of 1898, which provided 
that revenue stamps need not be at- 
tached to bonds used in legal pro- 
ceedings, and holding that a revenue 
stamp need not be affixed to the cer- 
tificate of qualification of the sureties 
on an appeal*bond). 

65. Ringgold’s Case, 1 Bland 
(Md.) 5; Jacobs v. Williams, 67 W. 
Masi Ol Se Ilo. 

GEN Us Se vo Cox. 4 App. (D>. G:) 
368; Nisbet v. Lawson, 1 Ga. 275. 

67. Beach v. Southworth, 6 Barb. 
(N. Y.) 173, 174, 1 CodeRep 99. 

[a] Within discretion of court.— 
It is not essential to the validity of 
an undertaking that it should be 
proved or acknowledged. Ali that 
the code requires is that it should be 
approved by a justice of the court or 
a county judge. It is a matter in the 
discretion of the officer, whether he 
will approve the undertaking with- 
out requiring it to be proved or 


738]. 


acknowledged. Wilson v. Allen, 3 
HowrPr (N. Y.) 369. 
{b] Attestation required.—(1) 


Picot v. Hardison, 9 N. C. 532. (2) 
In Thorpe v. Keeler, 18 N. J. L. 251, 
it was held that a subscribing wit- 
ness is an ordinary and proper incl- 
dent to the due execution of an ap- 
peal bond, and that a bond without 
one is defective, and will be dis- 
missed, unless appellant and his sure- 
ties offer instanter to reéxecute the 
bond in the presence of one or more 


witnesses, or to substitute a new 
bond. 
[c] Yo be acknowledged before 


officer authorized to take acknowl- 
edgment of deeds.—Ridabock  v. 
Levy, 8 Paige (N. Y.) 197, 35 AmD 
682. 

{d] Proof of handwriting is ad- 
mitted when the subscribing witness 
is out of the jurisdiction of the court. 
Teall v. Van Wyck, 10 Barb. (N. Y.) 
376. 

fe] Acknowledgment of under- 
taking by corporation.—Where a 
surety company becomes a surety on 
an undertaking on appeal, the ac- 
knowledgment of such undertaking 
by the president and secretary before 
a notary public, in the manner usual 
with acknowledgments Dyn indi- 
viduals, is insufficient. White v. 


Rintoul, 6 NYCivProc 259 [aff 51 N. | 


Y. Super. 512]. 


68. Beech v. Southworth, 6 Barb. 
(N., Y.) 173, 1 CodeRep 99. 
ape: Ala.—Gibbs vy. Frost, 4 Ala. 

Ky.—Lindon v. Sewell, 5 KyL 304. 

La.—Klotz v. Macready, 35 La. 
Ann. 596; State v. Judge First Dist., 
19 La. 174. 

N. Y.—Ex p. Kerwin, 8 Cow. 118. 

Pa.—Costen’s App., 13 Pa. 292. . 

But compare Bowes v. Isaacs, 33 
Md. 535. 

See also infra § 1435. 

And see generally Alteration of In- 
struments § 119 et seq; Bonds [5 
Cye 739]. 

[a] Illustrations.—(1) Thus a bond, 
signed by a surety in blank and de- 
livered to the proper officer who is 
to fill it up according to law and to 
fix the sum at his discretion, and 
which is afterward, within the pre- 
scribed time, duly filled up by the 
officer, is good. Costen’s App., 13 Pa. 
292. (2) So, when a blank in an ap- 
peal bond for its amount is filled be- 
fore the return day in the presence 
of the clerk of the court, and with 
the assent of the surety, the bond is 


valid. Klotz v. Macready, 35 La. 
Ann. 596. 
[b] Implied authority.—Authority 


to fill out the blanks may be implied 
from circumstances as well as from 
words, on the signature of the bond 
by sureties. The request of the ap- 
pellant in the presence of the clerk 
is held to imply authority in the 
clerk to fill up a blank. Gibbs v. 
Frost, 4 Ala. 720. 

70. Gibbs v. Frost, 4 Ala. 720; Mc- 
Guirk v. Marchand, 45 La. Ann. 732, 
13 S 161. And see supra § 1227. 

71. Mygatt v. Ingham, Wright 
(Oh.) 176. 

72. Williams v. Hart, 17 Ala. 102; 
Gibbs v. Frost, 4 Ala. 729. 

73. Hooks v. Stamper, 18 Ga. 471; 
Adams v. Settles, 2 Duv. (Ky.) 76. 

74. Hooks v. Stamper, 18 Ga. 471; 
Adams v. Settles, 2 Duv. (Ky.) 76. 
And see generally infra § 1258. 

75. Voelkel v. Voelkel, 18 La. Ann. 
639; Green v. Bowen, 15 La. Ann. 
173; Crawford y. Alexander, 14 La. 
Ann. 708. 

76. See generally Alteration of 
Instruments 2 C. J. p 1168. 

77. Percy v. Miltaudon, 6 La. 584; 
Bell v. Quick, 13 N. J. L. 312; Rocka- 
fellar v. Rea, 12 N. J. L. 180; Shinn 
v. White, 11 N. J. L. 187; Sutphin v. 
Hardenbergh, 10 N. J. L. 288. 

Amendment see infra § 1258, 


Filling of blanks see supra § 1243. 

[a] Alteration after proper time. 
—(1) A surreptitious interlineation, 
made for the purpose of correcting 
errors, after a motion to dismiss, will 
be unavailing. Johnson v. Clark, 29 
La. Ann. 54. (2) So, where the bond, 
after the writ of error had been is- 
sued in the court below, was changed 
by the erasure of certain words, 
which erasure altered the character 
of the bond, it was held that such 
bond could not support the writ of 
error.) Hart “yv.. Mills; (31. 1Mex. soa 
(8) Nor can a bond, executed in blank 
and delivered to an agent to be filled 
up and made perfect, be altered by 
such agent after he has filled the 
blanks and delivered the bond to the 
proper officer. Ex p. Decker, 6 Cow. 
CNEY) 3539: 

{b] The writing in of the condi- 
tion after filing vitiates the bond, re- 
rardless of any agreement of the par- 
ties as to liability. Mygatt v. Ing- 
ham, Wright (Oh.) 176. 

[c] Absence of showing as to 
time of alteration.—But in Texas it 
has been held that the alteration will 
not be a ground for a dismissal, un- 
less there is evidence to show that it 
was made after the bond was ex- 
ecuted. Parshall v. Clark, (Tex. Civ. 
A.) 77 SW 487. 

78. Thorpe v. Keeler, 18 N. J. L. 
251; Shinn v. White, 11 N. J. L. 187; 
Sutphin v. Hardenbergh, 10 N. J. L. 
288; and other cases in preceding” 
note. 

[a] Alteration question of fact.—. 
Whether an alteration did appear to 
have been made is a question of fact 
for the lower court to decide upon 
inspection of the bond. Shinn v. 
White, 11 N. J. L. 187. 

79. Rockafellar v. Rea, 12 N. J. 
L. 180. 

[a] Evidence.—In the event of an 
alteration in the bond, evidence that 
the alteration is in the handwriting 
of the commissioner who took and 
approved the bond is admissible. 
Brand v. Johnrowe, 60 Mich. 210, 26 
NW 883. 

8g0. Parsons v. Little, 28 App. 
(D. C.) 218 (holding that an appeal 
bond which, after its execution, but 
before its approval, is, by permis- 
sion of the lower court, changed by 
erasure from a supersedeas bond to 
a bond for costs, only by the appel- 
lant’s attorney, with the consent of 
the surety,. is a sufficient appeal 
bond). 
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eannot affect the liability of the surety, the appeal 


will not be dismissed.®! 
[§ 1245] i. Approval*?—(1) 


When it is required by statute or valid rule of court 
that the bond or undertaking shall be approved, its 
approval by the proper person and in the prescribed 
manner is one of the prerequisites necessary for 
perfecting the appeal, and noncompliance with the 
statute or rule will be ground for dismissal,** unless 
it may be and is waived ** or cured by amendment 
or by the giving of a new bond or undertaking.*® 
No approval by the trial court or by the officer tak- 
ing the bond or undertaking is necessary, however, 
unless required by statute or rule of court.*® 
scope of the approval—what may or must be ap- 
proved—depends, of course, upon the terms of the 
statute or rule of court by which it is required.’? 
It may include the appeal bond as a whole,§* but 


81. Morgan’s Louisiana, etc., R., 
etc., Co. v. Stewart, 119 La. 961, 44 
S 797. 

82. See also infra § 1436. 

83. Ala.—Mayfield v. Tuscaloosa 
County Ct., 148 Ala. 548, 41 S 932. 

Cal.—Wood v. Pendola, 77 Cal. 82, 
19 P 183. 

Colo.—Chicago State Bank  v. 
Plummer, 46 Colo. 71, 102 P 1082; 
Greenlaw Lumber, etc., Co. v. Cham- 
bers, 39 Colo. 110, 88 P 845; Orman 
v. Keith, 1 Colo. 81; Brown v. Wel- 
lington Mines Co., 24 Colo. A. 256, 133 
P 427. Compare Irwin v. Crook, 17 
Colo. 16, 28 P 549. 

D. C.—U. S. v. Clabaugh, 21 App. 
440. 

Fla.—Hall v. Penny, 13 Fla. 593. 

Ill.—Dobson v. Hughes, 168 Ill. 
148, 48 NE 74 [aff 66 Ill. A. 487]; 
Ettelson v. Jacobs, 40 Ill. A. 427. 

Ind.—Daugherty v. Payne, 175 
Ind. 603,,95 NE 233; Penn-American 
BoE Glass Co. v. Poling, (A.) 95 NE 
595% 

Kan.—Trego County v. Cross, 71 
Kan. 151, 79 P 1084. 

Ky.—Ford v. Com., 3 Dana 46. 

La.—Baker v. Schultz, 35 La. Ann. 


524; Huppenbauer v. Durlin, 23 La. 
Ann. 739. 
Mass.—Fogel v. Dussault, 141 


Mass. 154, 7 NE 17. 

Mich.—McNamara v. Kent Probate 
Judge, 154 Mich. 201, 117 NW 554; 
McClintock v. Laing, 19 Mich. 300. 

Miss.—Evans v. Sharkey County, 
89 Miss. 302, 42 S 173; Stebbins v. 
Niles, 21 Miss. 307;, Wade v. Amer- 
ican Colonization Soc., 12 Miss. 670. 

Mo.—Cockrill v. Owen, 10 Mo. 287; 
Byrne v. Thompson, 1 Mo. 443. 

Nebr.—Deere v. Hodges, 59 Nebr. 
288, 80 NW 897. 

N. Y.—Travis v. Travis, 48 Hun 
348, 1 NYS 357; Beach v. Southworth, 
6 Barb. 173, 1 CodeRep 99; Matter of 
King, 2 Edm. Sel. Cas. 428; Van 
Slyke v. Schmeck, 10 Paige 301; 
Rogers v. Paterson, 4 Paige 450. 

N. D.—Eldridge v. Knight, 11 N. D. 
552, 98 NW 860. 

Oh.—State v. Spiegel, 20 Oh. Cir. 
Gt. 597, 11 Oh. Cir, Dec. 313. 

Pa.—Palmer v. Pittsburg, 
Co., 215 Pa. 518, 64 A 686. 

Tex.—Green v. Hewett, 54 Tex. Civ. 
A. 534, 118 SW 170 (affidavit in lieu 
of bond); Houston, etce., me COMAY: 
Smith, (Civ. A.) 97 SW 519; Black v. 
Claiborne, 32 Tex. Civ. A. 581, 75 SW 
40; Whitman Agricultural Co. v. 
Vose2 Dex. At Civi€ass § 548% 


etes eR: 


Can.—Macdonald v. Abbott, 3 Can. 
S. C. 278. 
Ont.—Canadian Pac. R. Co. v. To- 


ronto, 19 Ont. L. 663, 14 OntWR 1065. 
[a] The defect is not merely an 
informality in a bond, but a failure 
to perfect the appeal. Dobson v. 
Hughes, 168 Ill. 148, 48 NE 74. 
[b] The clerk cannot be required 
to receive and file the bond as a part 
of the proceedings in the cause, un- 
til it has been approved by the jus- 
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The [§ 1246] 


gee U.S. v. Cox, 14 App. (D."€:) 
[c] If the bond does not comply 


with the requirements of the law, it 
is the duty of the county judge to 
refuse to receive it, and to notify the 
party seeking to take the appeal of 
the fact, in order that he may at 
once proceed to procure the neces- 
sary sureties. Asch v. Wiley, 16 
Nebr. 41, 20 NW 21. 

[d] Negligence of the clerk of the 
trial court will not excuse the fail- 
ure of an appellant to have his ap- 
peal bond properly approved. Brown 
v. Wellington Mines Co., 24 Colo. A. 
256, 133 P 427. But see Anderson v. 
Haslett, 81 Kan. 532, 106 P 296 (hold- 
ing that, where a party desires to ap- 
peal from the judgment of a city 
court and within ten days after 
judgment files with the clerk a stat- 
utory bond, with sufficient sureties, 
he has done all that is required of 
him under Code Civ. Proce. before 
Justices c 81 art 10 §§ 121, 122 [Gen. 
St. (1901) §§ 5354, 5355], applicable 
to city courts, and cannot be deprived 
of his rights by failure of the judge 
to approve the bond until the time 
for appeal has expired). 

84 See infra § 1277. 

85. See infra § 1258. 

86. Hays v. Hubanks, 125 Ga. 349, 
54 SE 174; Dieter v. Ragsdale, 120 
Ga. 417, 47 SE 942; Chapple v. 
Tucker, 110 Ga. 467, 35 SE 643; Na- 
tional Furniture Co. v. Edwards, 105 
Ga. 1240 315 SH AG Littleton sive 
Pratt, 10 La. Ann. 487; State v. Arm- 
strong, 5: Wash. 123, 31 P 427 (hold- 
ing that an appeal bond need not be 
approved by the trial court, as the 
only remedy for the insufficiency of 
the sureties is by motion in the su- 
preme court to discharge them); Code 
Civ. Proc. § 1335. See also Nichols 
v. MacLean, 98 N. Y. 458; Manning v. 
Gould, 90 N. Y. 476; Webster v. 
Stephens, (12.9 NJ Yi Super: 682) 73 
AbbPr 227. 

[a] An unnecessary approval does 
not affect the validity of the bond or 
undertaking. Hays v. Eubanks, 125 
Ga. 349, 54 SE 174; Illinois Cent. R. 
Co. v. Johnson, 40 Ill. 35. 

87. See cases in following notes. 
And see Illinois Cent. R. Co. v. John- 
son, 40 Ill. 85 (holding that, where 
the court determined the penalty in 
which the bond should be _ given, 
within what time it should be filed, 
and named the security, when these 
requirements had been complied with 
the bond required no further ap- 
proval). 

88. Porter v. Grisham, 4 Miss. 76. 
And see other cases supra note 83. 

{a] The form of the bond, as well 
as the amount thereof and the suffi- 
ciency of the sureties thereon, is 
sometimes covered by an approval. 
Thomas vy. Terr., 10 Ariz. 180, 85 P 
1063. 

89. Bowlesville Min., ete., Co. v. 
Pulling, 89 Ill. 58; In re Bartlett, 82 


TT a fell 
y , 
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ordinarily it is confined to the amount for which 
the appeal bond or undertaking is taken,*® .or to 
the sufficiency of the sureties.®° 
been held to include the conditions of the appeal 
bond or undertaking,®! and even the genuineness 
of signatures on the appeal bond.°? 
proval of the sureties is required, the fact that 
they have made an affidavit of qualification does 
not do away with the necessity of an approval, as 
the person whose duty it is to approve, if he doubts 
their responsibility, must, notwithstanding the affi- 
davit, examine them on oath as to the particulars 
of their property.®® 
(2) By whom. 
bond or undertaking must be approved by the court, 
judge, or officer designated by the law, generally 
either by the trial court or the judge or chancellor, 
or by the clerk of the court, ete.,°° but sometimes 


It has, however, 


Where an ap- 


To be sufficient the 


Me. 210, 19 A 170; McNamara v. Kent 
Probate Judge, 154 Mich. 201, 117 
NW 554; State v. Dillon, 98 Mo. 90, 
11 SW 255. See supra § 1226 et seq. 

90. I11l.—Bowlesville Min., etc., Co. 
v. Pulling, 89 Ill. 58. - 

Md.—Harris v. Regester, 70 Md. 
109, 16 A 386. 

Mich.—McNamara v. Kent Probate 
Judge, 154 Mich. 201, 117 NW 554. 

Mo.—State v. Dillon, 98 Mo. 90, 11 
SW 255. 

Nebr.—Chase v. Omaha L. & T. Co., 
56 Nebr. 358, 76 NW 896; Casey v. 
Peebles, 13 Nebr. 7, 12 NW 840. 

Peony Y.—Eldridge v. Howell, 4 Paige 

Tex.—Scranton v. Bell, 35 Tex. 413; 
Hollis _v. Border, 10 Tex. 277; Shel- 
ton v. Wade, 4 Tex. 148, 51 AmD 722; 
Fuerman vy. Ruhle, 4 Tex. A. Civ. Cas. 
§ 81, 16 SW 536. 

See supra § 1199 et seq. 

_[a] _ Insufficient number of sure- 
ties.—In In re Bartlett, 82 Me. 210, 
19 A 170, it was held that a statute 
providing for the approval of the 
sureties on an appeal bond limited 
the approval to the pecuniary ability 
of the sureties, and did. not authorize 
the judge whose duty it was to ap- 
prove to dispense with a statutory 
provision that there should be more 
than one surety. 

[b] A defective appeal bond is not 
validated by the approval of the 
sureties thereon in accordance with a 
statute providing only for the ap- 
proval of sureties. Peo. v. Leaton, 
121 Ill. 666, 13 NE 241; Dickinson’s 
App., 2 Mich. 337. 

[c] Under old chancery rule of 
Wew York see Ten Eick v. Simpson, 
11 Paige 177. 

91. Bowlesville Min., 
Pulling, 89 Til. 58. 


CtC, e COs ave 
See supra § 1230. 


92. U.S. v. Cox, 14 App. (D. C.) 
368. 
93. 


Van Slyke vy. Schmeck, 10 
Raige GN ys) 3301 
ropa Review of action see infra § 
95. U. S—By judge or justice. 
Haskins v. St. Louis, ete., R. Co., 109 
UlSS) 06S SCE 7.277) 277i amedaesiues 
Anson vy. Blue Ridge R. Co., 23 How. 
1, 16 L. ed. 517 (by any judge or jus- 
tice authorized to allow appeal or 
writ of error); Hudgins v. Kemp, 18 
How. 530, 15 L. ed. 514 (may be ap- 
proved by judge out of court). By 
any judge or justice authorized to 
sign the citation and to allow the 
writ of error or appeal; and it is not 
essential that it be approved by the 
judge who allows the writ of error or 
signs the citation. Brown y. North- 
western Mut. Life Ins. Co., 119 Fed. 
148, 55 CCA 654. 
_ Ala.—By judge or by clerk accord- 
ing to the judgment appealed from. 
Mayfield _v. Tuscaloosa County Ct., 
148 Ala. 548, 41 S 932. By trial court. 
Carey v. McDougald, 25 Ala. 109. By 
clerk on appeal in bastardy proceed- 
nee Satterwhite v. State, 28 Ala. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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by the court commissioner,®® by a register in chan- 
eery,*” by a United States commissioner,®® by cer- 
tain county or municipal officers on appeals in par- 
ticular cases,°* or by, the appellate court or a judge 
As a rule such statutes vest in the court 


thereof. 
, Cal.—By clerk. Boyer v. San 
Francisco Super. Ct., 110 Cal. 401, 
42 P 892. 


Colo.—By the court or by the clerk 
when the order granting the appeal 
so directs. Chicago State Bank v. 
Plummer, 46 Colo. 71, 102 P 1082; 
Colburn v. Seymour, 29 Colo. 292, 68 
ee OLnWwin War Crook, 7 1@olos 26, 
28 P 549; Orman y. Keith, 1 Colo. 81; 
Getty v. Miller, 10 Colo. A. 331, 51 
P 166. 

Fla.—By judge or clerk. Baars v. 
Creary, 23 Fla. 61, 1 S335 (holding 
that, although an appeal in a case 
at‘law is applied for in term time, the 
bond may be approved by the clerk). 
 ll—By judge. SBowlesville Min., 
etc. Co. v.- Pulling, 89 I))._53; Hlen- 
derson v. Fitch, 19 fll. 404; Mertz 
v. Mehlhop, 117 Ill. A. 77 (on appeal 
from court of probate on accounting 
of guardian). By the court or by 
the clerk, when directed to do so by 
the order of the court. Koutnik v. 
Koutnik, 196 Ill. 162, 63 NE 655 (ap- 
proval by clerk without being direct- 
ed by the order of the court is in- 
sufficient); Peo. v. Leaton, 121 Ill. 
€66, 13 NE 241 (holding that, under 
Rev. St. [1874] ¢c 110 § 68, the clerk 
may, by order of court, pass upon 
the sufficiency of the surety offered, 
but upon no other point in regard 
to the bond). And see Hileman v. 
Beale, 115 Ill. 355, 5 NE 108. But, 
formerly, the court had no authority 
to refer the question of approval to 
the clerk. Peo. v. Leaton, supra; 
Bowlesville Min., etc., Co. v Pulling, 
89 Ill. 58; Abraham v. Hutington, 19 
Tll. 403. When an appeal, however, 
is taken from an interlocutory order 
the appeal bond, under Rev. St. c¢ 22 
§ 52, must be approved by the clerk 
of the court from which the appeal 
is taken, and filing a bond approved 
by the court below gives the appel- 
late court no jurisdiction. Ser Vis 
vw. Ser Vis, 162 Ill. A. 378;- Harding 
v. Harding Incandescent Co., 98 Ill. 
A. 141; Hartzell v. Warren, 77 Ill. 
A. 274; John F. Alles Plumbing Co. 
vaAlles, 67 Hl. Ax. 2525 Schoen v. 
Herzog, 66 Ill. A. 581. The clerk, 
as well as the probate judge, may 
approve the bond in appeal proceed- 
ings from an adjudication as to the 
validity of a_ will. Schofield v. 
Thomas, 231 Ill. 114, 83 NE 121. 
Practice Act § 69, authorizing the 
clerk to approve an appeal bond, has 
no reference to appeals from a coun- 
ty court to the circuit court. Blood 
v. Harvey, 81 Ill. A. 187. 

Ind.—By judge. Midland R. Co. v. 
Wilcox, 111 Ind. 561, 12 NE 513; Mc- 
Closkey v. Indianapolis Mfrs’., etc., 
Union, 87 Ind. 20; Ham v. Greve, 41 
Ind. 531. By clerk. Miller v. Burket, 
132. Ind. 469, 32 NE 309. The clerk 
of the supreme court or the clerk of 
the court below may approve a bond 
given to perfect a vacation appeal, 
but these officers have no power to 
approve a bond given in a term time 
appeal. McKinney v. Hartman, 143 
Ind. 224, 42 NE 681. And see Daugh- 
erty v. Payne, 175 Ind. 603. 95 NE 233. 

La.—By trial court. Benedict v. 
Pasley, 124 La. 593, 50 S 591; Peril- 
liat v. Fernandez, 16 La. Ann. 192; 
Russell v. Sprigg, 10 La. 421. 

Md.—By judge.  Ringgold’s Case, 
1 Bland 5. By clerk. Harris v. Reg- 
ester, 70 Md. 109, 16 A 386. 

Mich.—By judge. McNamara v. 
Kent Probate Judge, 154 Mich. 201, 
117 NW 554 (by probate judge). 

Miss.—By chancellor or by clerk 
in vacation. Eustis v. Holmes, 48 
Miss. 34 (holding that, when the clerk 
grants an appeal in vacation, he is 
the proper person to approve the 
bond). See also Parker v. Willis, 27 
Miss. 766. 


APPEAL AND ERROR 


in the statute.? 


Mo.—By judge. Julian v. Rogers, 
87 Mo. 229; State v. Graves, 147 Mo. 
A. 324, 126 SW 749 (during subse- 
quent term). By clerk. Monett Bank 
v. Moulder, 538 Mo. A. 5385 (may ap- 
prove the bond in vacation). See also 
State v. Graves, supra. But for- 
merly he had no such power. Ju- 
lian v. Rogers, supra. On appeal 
from the probate to the circuit court, 
the bond must be approved by the 
court when the appeal is taken in 
term time, and by the judge or clerk 
when the appeal is taken in vacation. 
Green v. Castello, 35 Mo. A. 127. 


Nebr.—By county judge. Deere v. 
Hodges, 59 Nebr. 288, 80 NW 897%. 
By clerk. State v. Cook, 51 Nebr. 


822, 71 NW 733. 

N. Y.—By judge. Bennet v. Dodd, 
5 Wend. 79; Rogers v. Paterson, 4 
Paige 450. By surrogate. Matter of 
enelgon, LT PADD Div. 3Ous, 103" NYS 


N. C.—By clerk. Marsh v. Cohen, 


68 N. C.. 283. 
Oh.—By clerk. Sutton v. McCoy, 
Wright 95; State v. Spiegel, 20 Oh. 


CirsmiCt, 59741 0) On, cin? “Decr e313) 

R. I.—By clerk when court is not 
in session. Liscomb v. Eldredge, 20 
R..1. 335, 38 A 1052. 

Tex.—By clerk. Houston, etc, R. 
Cola Va Smitos CCl. An) ol aS WOOL. 
Hill v. Halliburton, 32 Tex. Civ. A. 
215.73 SW * 21. 3 

_Va.—Where a cause is removed be- 
fore trial from one court to another 
ot the same rank, the clerk of the 
latter court is the only one author- 
ized to take the bond required to 
perfect the appeal. Smith vy. Pyrites 
Min., ete., Co., 100 Va. 292, 40 SH 918. 

Wis.—By judge. State v. Flint, 19 
Wis. 621. 

See Macdonald v. Abbott, 3 Can. 
isi Oh eriey: 

[a] By justice of the peace.—Mc- 
Phail v. Blaun, 95 Miss. 538, 48 S 
725; Hammond v. Carpenter, 29 How 
Pr (N. Y.) 43; Meyers v. Dwight, 24 
OhwmCinrs Cty 658: 

[b] Mayor and clerk.—In Wiscon- 
sin, on an appeal from a decision of 
a mayor of a city, both the mayorand 
clerk must approve the appeal bond. 
Sharp v. Appleton, 134 Wis. 16, 113 
NW 1090. 

[c] By master who has acted as 
counselor.—Ten Hick v. Simpson, 11 
Paige (N. Y.) 177; McLaren vy. Char- 
rier, 5 Paige (N. Y.) 530 (both hold- 
ing that a master in chancery who 
has acted as a solicitor or counselor 
in the case, or whose partner has so 


acted, cannot approve the bond on 
appeal). 
[dad] Approval by clerk of his own 


bond.—When the clerk of the court 
is the authorized person to approve 
an appeal bond, he is the proper per- 
son to approve a bond executed by 
himself in an appeal involving his 
right to hold the office of clerk. An- 
gergon v. Likens, 46 SW 512, 20 KyL 
471. 


96. 5 Mich. 
34. 

[a] Where a court commissioner 
has the powers of a district judge 
at chambers he may approve an ap- 
peal bond under a statute directing 
the appeal bond to be approved by a 
district judge. Hempsted v. Cargill, 
46 Minn. 141, 48 NW 686. 

97. Ex p. Planters’, etc., Mut. Ins. 
Co., 50 Ala. 390. 

98. In admiralty. The Canary No. 
2, 22 Fed. 536. 

99. Sturges v. Vail, 127 Iowa 705, 
104 NW 366 (by county auditor, who 
is ex officio clerk of the board of 
county supervisors, an appeal from 
action of the board); Trego County 
y. ‘Cross, 71, Kan... 161, 79 P 1084 (by 
clerk of board of county commission- 


Emerson v. Atwater, 
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or officer designated to approve the bond a judicial, 
not a ministerial, power,? and therefore it cannot 
be delegated to any authority other than that named 


Thus, where it is provided that 


the bond shall be approved by the court, or by a 


ers on appeal from rejection of claim 
by them, and not by clerk of district 
court); Evans v. Sharkey County, 89 
Miss. 302, 42 S 173 (by president of 
board of supervisors on appeal from 
the action of such board); Sharp v. 
Appleton, 134 Wis. 16, 113 NW 1090 
(holding that, on appeal to a circuit 
court from the action of a city coun- 
cil in disallowing a claim for per 
sonal injuries, a bond approved only 
by the clerk, instead of by the mayor 
and clerk, as required by statute, was 
insufficient to give the circuit court 


jurisdiction). 

1. Richardson v. Richardson, 82 
Mich. 305, 46 NW _ 670; Emerson v. 
Atwater, 5 Mich. 34; Black v. Clai- 
borne, 32 Tex. Civ. A. 581, 75 SW 40; 
Hoe ake v. Anderson, 2 Call (6 Va.) 

New or additional bond in appel- 
late court see infra § 1272. 

2. Ala.—Winston v. Rivers, 4 
Stew. & P. 279. 

Ill—Henderson y. Fitch, 19 Ill. 
404; Abraham vy. Huntington, 19 Ill. 
403; Blood v. Harvey, 81 Ill. A. 187. 

Kan.—Trego County v. Cross, 71 
Kan. 151, 79 P 1084. 

Minn.—Betts v. Newman, 91 Minn. 
Sy Le ASW e Bak 

Mo.—State v. Dillon, 98 Mo. 90, 11 
SW 255. 

Vt.—Blake v. Kimball, 22 Vt. 632. 
_[a] In deciding upon the suffi- 
ciency of the sureties it has been 
held that the court acts judicially. 
Longley v. Vose, 27 Me. 179; Dick- 
inson’s App., 2 Mich. 337; Eldridge v. 
Knight, 11 N. D. 552, 93 NW 860. 
. Lb] Contrary authority.—(1) But in 
Legates v. Lingo, 13 Del. 154, 32 A 
80, it was held that a justice of the 
peace, in approving or refusing to 
approve an appeal bond in a case 
tried and decided by him, did not 
act judicially, although he did in- 
deed exercise his discretion in per- 
forming the act. (2) And in Colquitt 
v. Oliver, 49 Ga. 284, it was held that 
the taking of the bond by the trial 
judge was a mere ministerial, and 
not a judicial, act. 

. . S.—Haskins vy. St. Louis, ete., 
Ri Coy 109" USiSN 106 Sa SCEriT Zameen 
L. ed. 873; Omaha First Nat. Bank v. 
Omahay 96 UL S737 24 Mi edie sate 
O’Reilly v. Edrington 96 U. S. 724, 
24 L. ed. 659; Chicago Dollar Direc- 
CORA CO! Vv. Chicago Directory 
Co., 65 Fed. 463, 13 CCA 8; Free- 
man v. Clay, 48 Fed. 849, 1 CCA 115. 

Ark.—Johnson v. Hodges, 24 Ark. 
597; Bentley v. Fowler, 8 Ark. 375. 

Colo.—Knight v. Peo., 11 Colo. 308, 
Ser I0 2: 

Ill.—Koutnik v. Koutnik, 196 Tl. 
162, 63 NE 655; Peo. v. Leaton, 121 
Ill. 666, 13 NE 241; Bowlesville Min., 
etc., Co. v. Pulling, 89 Tl. 58; Abra- 
ham v. Huntington, 19 Ill. 403; Mertz 
v. Mehlhop, 117 Ill. A. 77; Hepner v. 
Hepner, 112 Ill. A. 598; Blood v. Har- 
vey, 81 Ill. A. 187; Winona Paper 
Co. v. Kalamazoo First Nat. Bank, 
33 Til. A. 630. 

Ind.—Daugherty v. Payne, 175 Ind. 
603, 95 NE 233; Buchanan y. Milli- 
gan, 125 Ind. 332, 25 NE 349; Crum- 
ley v. Hickman, 92 Ind. 388; McClos- 
key v. Indianapolis Mfrs.’, etc., Union, 
87 Ind. 20; Scotten v. Divelbiss, 46 
Ind. 301; McVey v. Heavenridge, 30 
Ind. 100; Jones v. Droneberger, 23 
Ind. 74; Burk v. Howard, 15 Ind. 219; 
Shepherd v. Dodd, 15 Ind. 217; Ave- 
ril_ v. Dickerson, 1 Blackf. 3. 

Kan.—Trego County v. Cross, 71 
Kan. 151, 79 P 1084. 

Ky.—Hardin v. Owings, 1 Bibb 214. 

Md.—Harris v. Regester, 70 Md. 
109, 16 A 386. 

Mass.—Putnam vy. Boyer, 140 Mass. 
235, 5 NE 493. . 

Miss.—Eustis v. Holmes, 48 Miss. 
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juage, he has no power to delegate to a clerk or any 
other person the power to approve the same.* 
where the bond is to be approved by the elerk it 


may be approved by his deputy.® 


ute vests in the clerk the power to approve the ap- 
peal bond, the court or judge has no power to re- 
view his action or to entertain a motion to set 
But where a stat- 
ute required a bond to be approved by the clerk, 
and it was approved by the court, it was held that 
this did not deprive the appellate court of juris- 


aside or expunge his approval.® 


diction to entertain the appeal.’ 


which requires the approval of the judge has been 
properly approved by him, the fact that the clerk 


assumes to approve the same by 
does not affect its validity.§ 

[§ 1247] (3) Proceedings for, 
Manner of Approval. 


appeal bond or undertaking, or 


34; Parker v. Willis, 27 Miss. 766; 
Pickett v. Pickett, 2 Miss. 267. 

Mo.—Julian v. Rogers, 87 Mo. 229; 
Parker v. Hannibal, etc., R. Co., 44 
Me 415; Adams v. Wilson, 10 Mo. 
aN Y.—Rogers v. Paterson, 4 Paige 

Oh.—Meyers v. Dwight, 24 Oh. Cir. 
Ct. 658. 


Tenn.—Ex p. Ricks, 7 Heisk. 364; 
McPhatridge v. Gregg, 4 Coldw. 


324. 
4 See cases in preceding note. 
5. Colburn v. Seymour, 29 Colo. 


292, 68 P 219; Graves v. Warner, 26 
Ga. 620; Harris v. Regester, 70 Md. 
109, 16 A 3886. 

[a] By deputy county clerk.—By 
virtue of 3 Howell Annot. St. § 7000, 
an appeal bond may be approved by 
the deputy county clerk. Cole v. 

Jayne Cir. Judge, 106 Mich. 692, 64 
NW 741. 

6. Boyer v. San Francisco Super. 
CimlsONGCalwra0ls 42 5 e SOs adi: ive 
Halliburton; 32 Tex. Civ. A. 21, 738 
SW 21. “But compare Marsh v. Co- 
hen, 68 N. C. 288 (where it was held 
that the power to revise the action 
of the clerk in passing upon the suf- 
ficiency of the bond to be taken by 
him exists in the judge, and that the 
proper mode of bringing the question 
before the judge is an appeal from 
tae ruling of the clerk). 


7. Nemier v. Bramlett, 103 Ark. 
209, 146 SW 486. 
8. Hartlep vy. Cole, 120 Ind. 247, 


22 NE 130. 

9. U. S.—Silver v. -Ladd, 6 Wall. 
440, 18 L. ed. 828; Davidson v. La- 
nier, 4 Wall. 447, 18 L. ed. 377. See 
also Farmers’ L. & T. Co. v. Chicago, 
ete.,) R. Go., 78 Fed. 314, 19 CCA 
477. 

Cal.—Peo. v. Harris, 9 Cal. 571. 

Tll.—Illinois Cent. R. Co. v. John- 
son, 40 Ill. 35; Commerce Vault Co. 
v. Hurd, 73 Ill. A. 107. f 

Ind.—McCloskey v._ Indianapolis 
Mfrs’., ete., Union, 87 Ind. 3 

Mass.—Parke v. Mabes, 176 Mass. 
236, 57 NE 355. 

Mich.—Maynard v. Hoskins, 8 Mich. 
260. 

Nebr.—Asch v. Wiley, 16 Nebr. 41, 
20 NW 21. 

N. Y.—Cullen v. Miller, 9 NYLeg 
Obs 62, : z 

Tex.—International, ete., mr. Co. v. 
Taylor, (Civ. A.) 131 SW 620. 

Wis.—Bowles v. Page, 20 Wis. 309; 
State v. Flint, 19 Wis. 621. 

See also infra § 1248. 

[a] Tllustrations.—(1) Thus, it has 
been decided that it is a sufficient 
approval in fact if the officer to whom 
the duty is intrusted signifies his as- 
sent by receiving the bond. Williams 
v. McConico, 25 Ala. 538; Commerce 
Vault v. Hurd, 73 Ill. A. 107; Bowles 
v. Page, 20 Wis. 309. (2) An appeal 


In the absence of a statutory 
or court rule requirement that the approval of an 


APPEAL AND ERROR 


But 


Where the stat- | action.® As a 


sufficient.+4 
When a bond 


his indorsement 


and Time and 


of the sureties 


bond taken and entered into before 
the proper clerk at his office and 
filed in the office of said clerk is suf- 
ficiently approved by him. Commerce 
Vault Co. v. Hurd, supra. (3) And 
where the clerk stated that he would 
approve ‘the bond unless objections 
were made, and none were made 
within the time in which a_ bond 
could be given, the appeal will not 
be dismissed on the ground that the 
bond was not approved. Broadwell 
v. Cody, 3 Oh. Dec. (Reprint) 539, 
3 CincLBul 855. 

10. Chicago State Bank v. Plum- 
mer, 46 Colo. 71, 102 P 1082; Monett 
Bank v. Moulder, 53 Mo. A. 535; Mur- 
phy v. Northern Pac. R. Co., 22 Mont. 
Ls Ay ment (id ST 3s 

11. Rawson vy. Dofner, 143 Mass. 
76, 8 NE 892; Burdett v. Marshall, 3 
Tex. 24 (holding that the entry upon 
an appeal bond that it was approved 
is not a judicial but a mere clerical 
act, and the omission to make entry 
does not affect the validity of the 
bond); Roe v. Bridges, (Tex. Civ. A.) 
31 SW 317 (holding that an appeal 
bond filed and approved before the 
trial was not insufficient because it 
was not approved in writing until 
after the trial). 

12. Colo.—Law v. Nelson, 14 Colo. 
409, 24 P 2: 

Ws C.—U. S. v. Clabaugh, 21 App. 


poate v. Warren, 77 Ill. A. 
Ind.—Penn-American Plate Glass 
Co. v. Poling, (A.) 95 NE 595. 

Mich.—McNamara v. Kent Probate 
Judge, 154 Mich. 201, 117 NW 554 
(before filing). 

Sst ee ene v. Grayham, 26 Miss. 

N. D.—Eldridge v. Knight, 11 N. D. 
552, 93 NW 860. 

Tex.—Houston, ete, R. Co. v. 
Smith, (Civ. A.) 97 SW 519 (appeal 
dismissed because bond was approved 
more than twenty days after the ad- 
journment of court). 

Wash.—London Debenture Corp. v. 
Warren, 9 Wash. 312, 37 P 451. 

Can.—Great Northern R. Co. v. Fur- 
ness, etc., Co., 40 Can. S. C. 455. 

{a] The clerk cannot be compelled 
to receive and file a bond, as part of 
the proceedings in the cause, until it 
shall have been approved. Per Shep- 
ALG) gy) 1) teen Sen Ve OOX.. La AU sn: 
C.) 368 
[b] Approval at time of appeal.— 
In Williams v. McConico, 27 Ala. 572, 
it was held that an appeal bond in a 
probate proceeding, approved by the 
judge when the appeal was taken, 
was sufficient. The bond speaks from 
the time of its filing and approval, 
and not from the day of its date, 
and the fact that an appeal was 
taken on September 10, and that on 
such day a bond was approved ren- 


Time of approval. 
must be approved, where so required by the statute 
or rule of court, 
same, at or before the time of appealing, during 
the term, or at or within such other time, if any, 
as is prescribed’ by the statute or rule.!? A substan- 
tial compliance with the statute, however, is suffi- 
cient,!* and it has been held that a bond is not 
insufficient because approved before the date of 
taking the appeal,** or even before the judgment 


So ee. 
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thereon, shall be made in some prescribed form or 
mode, the approval need not be in explicit terms, 
but may be inferred from the facts of the trans- 


general rule, however, statutory 


directions and rules of court as to the mode or 
form of approval must be followed,’® although 
mere irregularities and immaterial departures from 
the statute or rule will not render the approval in- 


The bond or, undertaking 


at or before the time of filing the 


dered the bond sufficient, although it 
was dated August 13. Jenkins v. 
Hay, 28 Md. 547. 


[c] After service sufficient.—Eld- 
eke v. Knight, 11 N. D. 552, 93 NW 
[a] Term time or vacation.—(1) 


Under some statutes an appeal bond 
must be approved in term time, and 
not in vacation. Pardridge v. Mor- 
genthau, 157 Ill. 395, 42 NB 74; Mc- 
Farland v. McFarland, 4 Ill. A. 157; 
Penn-American Plate Glass Co. v. 
Poling, (Ind. A.) 95 NE 595 (during 
term at which judgment was ren- 
dered in case of a term time appeal); 
Pickett v. Pickett, 2 Miss. 267; Ju- 
lian v. Rogers, 87 Mo. 229. (2) Un- 
der others this is not necessary. Hud- 
gins v. Kemp, 18 How. (U. S.) 530, 
15 L. ed. 511, 514; Liscomb v. Eld- 
redgee; 120 Rif 19335) SSA 1052eR ES) 
Under some statutes, by order of 
court, an appeal bond may be ap- 
proved in vacation by the clerk. Or- 
man _v. Keith, 1 Colo. 81. 

[e] After expiration of time for 
appeal.—(1) As a general rule the 
approval of an appeal bond after the 
expiration of the time fixed for tak- 
ing an appeal is insufficient, and it 
cannot be approved nune pro tune. 


U.S: v2 Clabaugh, 21) Appr Gaxied 
£402 UO) Si ver Coxe 4 140A pow (Dr CG), 
368; Hartzell v. Warren, 77 Till: A: 


274; Van Slyke v. Schmeck, 10 Paige 
CN. *Y.) 302... (2) "But? on’ theother 
hand, it has been held that the fact 
that.an appeal bond was not formal- 
ly approved by the trial judge until 
after the expiration of the time al- 
lowed by statute for the taking of 
the appeal did not invalidate the ap- 


peal. Perkins v. Shadbolt, 44 Wis. 
574. (3) And where a proper appeal 
bond is duly filed within the time 


prescribed by statute to perfect the 
appeal, the failure or neglect of the 
judge to approve it until after the 
time for appeal has expired does not 
affect the validity of the appeal. An- 
derson v. Haslett, 81 Kan. 532, 166 
P2965 

[f] E 
to sureties.—An order that an appeal 
be dismissed unless appellant shall, 
within twenty days, file an under- 
taking for costs, with sureties to be 
approved by the clerk of the district 
court, is complied with if the bond 
is approved by the clerk of the dis- 
trict court within the ‘time pre- 
scribed, although not in time to al- 
low an exception to and justification 
of the sureties within that time. Bur- 
ger v. Sinclair, (N. D.) 140 NW 281. 

13. Perkins v. Shadbolt, 44 Wis. 
574; Great Northern R. Co. v. Fur- 
ness, ete, Co., 40 Can. S..G. 455 (ex- 
tension of time and substantial com-— 
pliance with statute). ; 

14. Debenture Corp. v. Warren, 9% 
Wash. 312, 37 P 451. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Allowing time for exception. 


» 
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appealed from was rendered.!* Clerical errors as to 
the date of approval will be disregarded.'® And if 
the time’ within which an appeal bond or undertak- 
ing must be presented for approval is fixed by the 
court or judge it may be waived.?? 

Notice. While notice to the appellee may be 
proper in particular cases, in the discretion of the 
justice called upon to approve the bond, it is not 
a condition precedent, the nonobservance of which 
will nullify the bond.1® But it has been held that 
the court cannot disapprove an appeal bond of its 
own motion without notice to the appellant.?® 

Approval or disapproval, proof, and sufficiency 
of evidence. The bond or undertaking offered by 
counsel may and generally should be approved with- 
out requiring affirmative proof of.its execution or 
of the sufficiency of the surety, where it is good 
upon its face, the court or officer is satisfied of 
the sufficiency of the surety, and there is nothing 
to cast a reasonable doubt upon the genuineness 
of the signatures.*° But if doubt is raised by facts 
and circumstances observed by or made known to 
the judge or officer, it is his duty, as well as his 
right, to make inquiry and require proof in support 
of the bond or undertaking, and of the sufficiency of 
the sureties,?4 and it has been held that any action 
founded upon such inquiry involves an exercise of 
discretion which cannot be controlled by manda- 


15. James v. Woods, 65 Miss. 528, 


5 S 10 
Boo infra § 1248. 
17. Winona Paper Co. v. Kalama- 
zoo First Nat. Bank, 33 Ill. A. 630 


genuineness. 
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to justify an investigation as to its 
Having 
duty, the burden of proving the gen- 
uineness of the signature is cast upon 


the appellant, U. S. v. Cox, 14 App. 


[30/51], 1175 


mus.” Before approving he must be satisfied that 
the bond or undertaking is both in proper form and 
sufficient as to sureties.22 The fact as to whether 
or not a surety has property such as will warrant 
the court in finding that he is sufficiently respon- 
sible to be approved as such surety is peculiarly 
within his own knowledge, and for that reason the 
court should not require a very full showing on the 
part of one moving against a bond in order that it 
should be held to establish a prima facie case, and 
thus cast the burden of showing that he is re- 
sponsible upon the surety.?4 

[§ 1248] (4) Evidence and Presumption of Ap- 
proval, and Certificate, Indorsement, or Order. The 
approval of an appeal bond or undertakihg is usu- 
ally evidenced by an indorsement thereon or a cer- 
tificate or order to the effect that it has been ap- 
proved,?> and under some statutes such a eertifi- 
cate, indorsement, or order of approval appearing 
on the record has been held to be essential.?® Gen- 
erally, however, it is held that the approval re- 
quired by the statute need not be evidenced by a 
certificate or an indorsement on the bond or under- 
taking, and, where the bond or undertaking is 
received and filed without objection by the official 
designated to approve it, his approval will be 
presumed.?* The record, however, must show acts 


the appellate court because the ap- 
peal bond included in the transcript 
bore no indorsement of approval and 
the record disclosed no order of ap- 
proval); Monett Bank vy. Moulder, 53 


performed this 


(holding that the filing of briefs in 
which the merits of the case are dis- 
cussed at large waives a motion filed 
on the same day, but never entered 
of record, and asking that the appeal 
shall be ‘dismissed because the bond 
was not presented to the court for 
approval until after the time fixed 
bahia in the order allowing the ap- 


ae Effect of qualified approval.— 
A justice of the peace has the power 
to reject or return an appeal bond 
presented for approval or filing clear- 
ly out of time. But where, instead 
of rejecting or returning it, he even 
indorses a qualified approval upon it, 
and places it upon file, thus making 
it a part of the record in the case, he 
is, in his future action, bound to rec- 
ognize it as such. Adams v. Thomp- 
son, 18 Nebr. 541, 26 NW 316. 

18. Alfred Richards Brick Co. v. 
Rothwell, 18 App. (D. C.) 516. 

19. State v. Pierce Oye Super. 
‘Ct.. 12 Wash. 677, 42 P 123. 

20... U.S: -v: Cox, AGS oy GPA Ga) 
368; State v. Buchanan, 13 La. 574; 
Ringgold’s Case; 1 Bland (Md.) 5: 
Van Slyke v. Schmeck, 10 Paige (N. 
LE elis 

21. U. S.—Hobson v. Johnson, 12 
F. Cas. No. 6,553, 4 Biss. 505 (suf- 
ficiency © oS sureties). 

D: S. v. Cox, 14 App. 368. 

Wo ua erty v. Lierly, 109 Mo. A. 
631, 83 SW 542. 

Nebr.—State v. Clark, 24 Nebr. 318, 
388 NW. 832 

N. Y.—Matter of Sheldon, 117 App. 
Div. 357, 103 NYS 177; Van Slyke v. 
Schmeck, 10 Paige 301, 303 (where 
the court said: “If he doubted their 
{the sureties] responsibility, it was 
his duty to examine them on oath as 
to the particulars of their property, 
where it was situated, &c., and as to 
the nature and amount of their debts 
and ‘responsibilities, before he ap- 
proved the appeal bond’); Van We- 
zel v. Van Wezel, 3 Paige 38. 

[a] Where the surrounding cir- 
cumstances cast’ doubt upon the due 
execution of the bond, the opposing 
party must make some substantial 
showing before ‘the justice to whom 
the bond is presented for approval 


(GROPP aaer 

[b] If the justice requires proof 
of the genuineness of the signatures, 
he should make it known when the 
bond is received by him or soon 
thereafter. Otherwise the objection 
will be waived. U.S. v. Cox, 14 App. 
(D. C.) 368; State v. Kloke, 78 Nebr. 


133,.110 NW .-687; State vy. Clark, 
24 Nebr. 318, 38 NW 832. 
[c] Duty of clerk to be sure of 


genuineness of signature.—Jones v. 
Henry, Mann. Unrep. Cas. (la.) 65. 

[d] WUWnder the California statutes 
it is the duty of a judge of the su- 
preme court, when called upon to ap- 
prove an undertaking substituted for 
an insufficient one, to ascertain by 
examination of the sureties that they 
possess the qualifications required by 
statute, as well as that the undertak- 
ing is sufficient in form and amount. 
The effect of such approval is a de- 
termination that the sureties are 
good and _ sufficient. Stevenson v. 
Steinberg, 32 Cal. 373. 

[fe] On an order denying a mo- 
tion to resettle an order disapprov- 
ing an undertaking on appeal, appel- 
Jlant was entitled to a full recital in 
the order of all papers used or read 
on the motion. Davis v. Reflex Cam- 


era Co., 99 App. Div. 567, 90 NYS 
877. 
BQ. Sve (Cox, 21 SeApp! VCDsre,) 


368; Hagerty v. Lierly, 109 Mo, A. 
631, 838 SW 542. 
Goods of Patullo, Tuck. Surr. 
(N, Y.) 106; Eldridge v. Knight, 11 
N.'D. 552, 93 NW 860 

[a] The justice must reject the 
bond promptly, if he does not intend 
to approve it... Where it was received 
without objection on one day, and the 
next day marked “not approved,” the 


-bond will be held to have been ap- 


proved. Peo. v. Harris, 2 Cale oi 1. 
24. Kirby v. Collins, 5 Wash. 682, 
See nhoos 
25. Parke v. Mabee, 176 Mass. 236, 
57 NE 380; Murphy v. Northern Pac. 
ReCok 22 eMontiebie7), 57° P 278%, Black 
v. Claiborne, 32 Tex. Civ. A. 581, 75 


SW. 40. 
26. Greenlaw Lumber, ete., Co. v. 
Chambers, 39 Colo. 110, 88 P 845 


(where an appeal was dismissed in 


Mo. A. 535 (where it was held that, 
under Rev. St. § 2256, the clerk’s 
approval of a bond filed in vacation 
must be indorsed upon the bond); 
Murphy v. Northern Pac. R. Co.,.22 
Mont. 577, 57 P 278. 

27. U. S.—Silver v. Ladd, 6 Wall. 
440, 18 L. ed. 828; Davidson v. Lainer, 
4 Wall. 458 note, 18 L. ed. 380. 
de eens WAR aes v. McConico, 25 Ala. 

Ga.—Brown v. State, 124 Ga. 411, 
52 SE 745. 

Ill—Commerce Vault Co. vy. Hurd, 
73. Ti. A... 107. 

Ind.—McCloskey v. Indianapolis 
Mfrs’., etc., Union, 87 Ind. 20; Miller 
v. O’Reilly, 84 Ind. 168; Ohio, etc, 
R. Co. v. Hardy, 64 Ind. 454; Lacy v. 
Fairman, 7 Blackf. 558; Woodburn vy. 
Fleming, 1 Blackf. 4. 
gate v. Pratt, 10 La. Ann. 
Pe cae v. Whittington, 40 Md. 

sass, Mane v. Dennie, 16 Pick. 

Mich.—Hanaw v. Bailey, 83 Mich. 
24, 46 NW 1039, 9 LRA 801. 

Miss.—Winner _ v. Williams, 82 
Miss. 669, se S 308. 

16 Nebr. 41, 


20 Nw. 21. 

N. Y.—Cullen v: Miller, 9 NYLeg 
Obs 62 
N. C.—Moring Ve UC LAttLeeeos:) NIG! 
ey Hancock vy. Bramlett, 85 N. C. 
3 

Oh.—Sutton v. McCov, Wright 95. 
Broadwell v. Cody, 7 Oh. Dec. (Re- 
print) 539, 3 CincLBul 855. 

R. I.—Clapp v. aay 16 Rei 
344, 16 A 207, 17 A 921. 

Tex.—McLane vy. Russell, 29 Tex. 
127; International, ete., R. Co. v. Tay- 
lor, (Civ. A.) 1381 SW 620; Ragley v. 
Hobbs, 32 Tex. Civ. A. 408, 74 SW 
813; Roe v. Bridges, (Civ. A.) 31 SW 
317; Taylor v. State, 16 Tex. A. 514. 

Wis.—Bowles v. Page, 20 Wis. 309. 
Seb age nears v. Emery, 2 Wyo. 
06. 

See also supra § 1247. 

[a] Statutes requiring a written 
indorsement have been construed as 
directory merely. Miller v. O'Reilly, 
84 Ind. 168; Woodburn y. Fleming, 1 


hos he 
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raising a presumption of approval where approval 


is essential. 
By whom made. 


When made. 


of the surety, while a judicial act, 
dorsed within any particular time.*? 
where a written indorsement is deemed essential, 
it has been held that it may be supplied nune pro 


tune.°®? 
Form and contents. 


Blackf. (Ind.) 4; Asch v. Wiley, 16 
Nebr. 41, 20 NW 21; Ryndak v. Sea- 
well, 23 Okl. 759, 102 P 125; Taylor v. 
State; 16 "Tex. “A; 514: Jenkins’ v. 
Emery, 2 Wyo. 58. 

[b] An acknowledgment of secur- 
ity for costs need not be approved 
by the written indorsement of the 
register. If it has been received by 
that officer, approval will be pre- 
sumed. Marshall v. Croom, 50 Ala. 
479. ; 

{c] Waiver.—Where it is recited 
in the record that the appellant filed 
a bond “not approved or disapproved 
by said court, as no motion was made 
by either party requesting approval 
or disapproval,” approval is presumed 
to have been waived by the appellee. 
Rawson vy. Dofner, 143 Mass. 76, 8 


NE 892. And see Bryson v. Lucas, 
Som Nee Coee ts 
28. McCrory v. Anderson, 108 Ind. 


12, 2 NE 211; Miller v. O’Reilly, 84 


Ind. 168; Littell v. Bradford, 8 
Blackf. (Ind.) 185; Frazer v. Smith, 
6 Blackf. (Ind.) 210; Humble v. 


Williams, 4 Blackf. (Ind.) 473; Wood- 
burn v. Fleming, 1 Blackf. (Ind.) 4; 
Deere v. Hodges, 59 Nebr. 288, 80 
NW 897; Bingham v. Shadle, 45 Nebr. 
82, 63 NW 1438; Braithwaite v. Jor- 
dan, 5 N. D. 196, 65 NW 701, 31 URA 
238. 

[a] An entry of the appeal bond 
upon the docket of the court is a 
sufficient approval. Asch v. Wiley, 
16 Nebr. 41, 20 NW 21. 

[b] Docket entry of allowance of 
appeal.—In Carroll v. Jacksonville, 2 
Ill. A. 481, it was objected that there 
were no file marks or marks of ap- 
proval by the justice on the bond, 
but it was held that, in the absence 
of any proof to the contrary, the ap- 
pellant’s affidavit showing that the 
bond was filed and approved within 
the proper time, together with the 
entry of the justice on his docket 
that “appeal was allowed,” consti- 
tuted sufficient proof of a proper fil- 
ing and approval and even sufficient 
to authorize an amendment as to 
other defects. 

{c] The fact that the clerk em- 
bodies an appeal bond in the tran- 
script is presumptive evidence of its 
approval by him. Rodgers v. Fergu- 
son, 32 Tex. 533; Evans v. Pigg, 28 
Tex. 588. 

{d] Where the record showed that 
an appeal was taken in open court, 
and that the court fixed the amount 
of the bond, approved the surety 
named, and designated the time 
within which the bond should be 
filed, the bond was held sufficiently 
approved. MHartlep v. Cole, 120 Ind. 
248, 22 NE 130. See also McCloskey 
v. Indianapolis Mfrs.’, etc., Union, 87 


Ind. 20 
29. Parke v. Mabee, 176 Mass. 236, 
57 NE 3553 Evans vs Pigg, 28 Tex. 
586; Burdett v. Marshall, 3 Tex. 24. 
30. Chicago State Bank v. Plum- 


mer, 46 Colo. 71, 102 P 1082. 


It has been held that, in cases 
where the approval of an appeal bond or undertak- 
ing must be by a judge, the indorsement of the 
approval on such bond or undertaking may be by 
the clerk, as it is a mere clerical act.2® There is 
authority, however, to the contrary.°®° 

It has been held that the approval 


The certificate or indorse- 
ment of approval is sufficient if it shows the fact 
of approval, and need not follow any particular 
form,** provided it meets the requirements of the 


statute.*4 


But it has been held that a certificate of. 


the approval of sureties should specifically show 


need not be in- 
And even 


[§ 1249] 


ex parte or on 
judge or clerk 


31. 
ty Ctrl 7 Gow. ENi ys) 


Peo. v. Judges Renee ray 
487. 


32. Muller v. Humphreys, (Tex. 
A.) 14 SW 1068. 
33. Parke v. Mabee, 176 Mass. 


236, 57 NE 355 (holding that, where 
an appeal bond was indorsed: “Bond 
and Surety approved. Bond filed,’’ 
with the attestation, of the clerk, this 
was a sufficient expression of an ap- 
proval of such bond by the court as 
required by St. (1888) c¢ 325 § 1, with- 
out the words “By the court,” al- 
though such entry was not on the 
docket, and the bond was a necessary 
part of the appeal); Maynard v. 
Hoskins, 8 Mich. 260 (holding that, 
where the approval of the circuit 
court commissioner was in the fol- 
lowing words: “I approve of this 
bond, both in form and substance,” 
this, in the absence of any statutory 
requirement of a special indorsement, 
was evidence of a full compliance by 
the appellant with the requirement of 
law; and that the commissioner must 
be presumed to have known his duty 
and, in indorsing his approval, to 
have discharged all his duties, 
namely, that of approval of the sure- 
ties, and of the penal sum); Kus- 
mierz v. Mahula, (Tex. Civ. A.) 77 SW 
966 (holding that the approval of an 
appeal bond reading, “J. M. Trainer, 
Jie dey .eree. 4) BC meanineg sda 
Trainer, Justice of the Peace, Pre- 
cinct Number 4, Bexar County,” suf- 
ficiently identified the court in which 
the judgment was rendered). 


{a] Court not in session.—In Lis- 
comb v. Eldredge, 20 R. I. 335, 30 
A 1052, it was held that under 


Gen. L. c 248 § 1, providing that the 
appeal bond may be approved by the 
clerk, if the court is not in session 
it was not to be assumed that the 


clerk would not faithfully perform: 


his duty by requiring an adequate 
bond, and that his minute on the 
bond that the court was not in ses- 
sion when the bond was presented 
for approval was sufficient evidence 
that the court was not in session. 

84. Murphy v. Northern Pac. R. 
Co., 22 Mont. 577, 57 P 278 (holding 
that, under Code Civ. Proc. § 1739, 
requiring the certificate of the clerk 
on appeal to state “that an under- 
taking on appeal, in due form, has 
been properly filed,’ a certificate 
“that a good and sufficient under- 
taking on appeal, approved by me 
... has been filed in my office’ was 
fatally defective.) 

35. Eldridge v. Howell, 
GNI Y)g45a 

36. Coithe y. Crane, 1 Barb. Ch. 
CNL TY.) 20: 

37. See authorities cited in fol- 
lowing notes. 

38. King v. Ingham Cir. Judge, 
69 Mich. 84, 37 NW 50 (holding that, 
where an appeal was granted July 22, 
and the bond was indorsed as filed on 
that day, and the order granting the 
appeal recited the bond as filed and 


4 Paige 


that they possess the qualifications required of 
sureties,®> unless the affidavits of qualifications or 
justification by the sureties are indorsed upon and. 
filed with the bond and certificate of approval, and 
show the proper qualifications.*® 

The date of the approval should properly appear 
in the certificate or indorsement of approval.** But 
a clerical mistake as to the date of the approval 
does not affect the validity of the bond,?* or pre- 
vent the actual date of the approval from being 
shown by parol evidence.®® 
(5) Effect of Approval, Withdrawal,, 
or Vacation Thereof, and Review. Whether made 


notice, the approval by the trial 
is ordinarily conclusive,*® unless 


fraud in misrepresenting the pecuniary condition of 


approved that day, it was no ground: 
for objection that, by a clerical error, 
the bond was indorsed as approved 
on July 23); Bass v. James, 83 Tex. 
110, 18 SW 3386. 

39. McCrory v. Anderson, 103 Ind. 
12, 2 NE 211; McCloskey v. Indian- 
apolis Mfrs.’, etc., Union, 87 Ind. 20; 
Miller v. O’Reilly, 84 Ind. 168; Simp- 
son v. Minor, 1 Blackf. (Ind.) 229; 
Woodburn v. Fleming, 1 Blackf. 
(Ind.) 4; Robinson v. Chadwick, 22 
Oh St. bate 

{a] Certiorari to compel certifica-. 
tion of true time.—Williams v. Mc- 
Conico, 25 Ala. 538. 

40. U. S.—Mexican Nat. Constr. 
Co. v. Reusens, 118 U. S. 49; 6-SCt 
945, 30 L. ed. 77; Florida Cent. R. Co. 
v. Schulte, 100 U. S. 644, 25 L. ed. 
605; Ex p. French, 100 U. S. 1, 25 
L. ed. 529; Martin v. Hazard Powder 
Col; (93> WSs =30 25-923). lad esse 
Jerome v. McCarter, 21 Wall. 17, 22 
L. ed. 515; Stafford v. Louisiana 
oe Bank, 16 How. 135, 14 L. ed.. 

D. C.—Bradley v. Galt, 16 D. C. 317. 
In the District of Columbia, upon ap- 
proval of the appeal bond, the lower 
court loses jurisdiction of the case 
and, if the sureties are insufficient 
or the penalty of the bond is inade- 
quate, the remedy is by application 
to the higher court to dismiss the 
appeal. Whitney v. Frisbie, 6 D. C. 
262 [rev on other grounds 9 Wall. 
Li, LSM nedy 668.1. 

Fla.—Tampa St. R., ete. Co. v. 
Tampa Suburban R. Co., 30 Fla. 400, 
11 S 908. 

Ind.—Midland R. Co. v. Wilcox, 111 
Ind. 561, 12 NE 513. 

La.—State v. Le Bourgeois, 45 La. 
Ann. 249, 12 S 360; Ford v. Kittridge, 
Mann. Unrep. Cas. 368. 

Mich.—Moore vy. Olin, 6 Mich. 328. 

N. Y.—Matter of Sheldon, 117 App. 
Div. 357, 103 NYS 177. 

Va.—Anderson v. Anderson, 2 Call. 
(6 Va.) 198. 

[a] In Nebraska the approval of 


an appeal bond or undertaking deter- | 


mines its sufficiency until some fur- 
ther action is taken, and hence the 
presentation of the bond or under- 
taking with the approval indorsed is 
sufficient to give jurisdiction to the 
appellate court until some further ac- 
tion in regard to the bond is taken. 
State Sav., etce., Assoc. v. Johnson, 
70 Nebr. 753, 98 NW 32. See also 
Jacobs v. Morrow, 21 Nebr. 233, 31 
NW 739 (where it was held that, 
where a bond has been duly approved 
by the officer whose duty it was to 
approve the same, it will be pre- 
sumed that it conformed in all re- 
spects to the requirements of such 
officer, and it will not be void, even 
though some of the formalities of 
the law have not been complied with, 
provided the bond is filed within the 
time fixed by statute). And see 
Deere v. Hodges, 59 Nebr. 288, 80 
NW. 897. 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the sureties,4 or a material change therein or in 
the circumstances of the case or parties or in the 
pecuniary condition of the sureties arising since the 
The officer charged with 
the duty of approving and accepting an appeal bond 
stands in the place of the obligee, and notice to 
him of any matter affecting the validity of the bond 


approval can be shown.*? 


is notice to the obligee.*® 


Withdrawal or vacation of approval. 
proval of a bond or undertaking may be with- 
drawn and the order vacated during the term at 
which it was entered under the familiar rule that 
during the term the court has full power and con- 
trol over its orders and judgments, and that they 
may be modified or set aside upon a proper showing, 
But it has been held that 
the acceptance of an appeal bond by a justice of the 
peace cannot be withdrawn by him,‘ and that a 
county judge has no authority to eliminate from 
the files an appeal undertaking which he has ap- 
proved, because it was improperly signed by a 
_ practicing attorney, the undertaking not being 


as justice may require.*+ 


[b] Approval by appellate justice. 
—The approval of the sufficiency of 
an amended bond or undertaking by 
a justice of the appellate court is 
conclusive. Schacht v. Odell, 52 Cal. 
“pte Stevenson vy. Steinburg, 32 Cal. 

73 

{c] As to sureties.—(1) The ap- 
proval of an appeal bond or undertak- 
ing determines the sufficiency of the 
sureties in the first instance. Petillon 
v. Gilman, 86 Ill. 401; King v. Pony 
eee Min. Co., 24 Mont. 470, 62 P 

; Casey v. Péebles, 13 Nebr. 7, 12 
ee 840; Matter of Sheldon, 117 App. 
Div. 357, 103 NYS 177; Fuerman v. 
.Ruhle, (Tex. A.) 16 SW 536. (2) 
And it has been held that after the 
bond has been approved it is too late 
to make the objection that the ap- 
pellee is a surety. Voss v. Feur- 
mann, (Tex. Civ. A.) 23 SW 936. (3) 
The bare approval of an appeal bond, 
filed to remedy a defect in the origi- 
nal bond, by the clerk of the trial 
court, is not sufficient evidence of 
the solvency of the sureties, where 
the statute requires a _ certificate. 
Evans v. Ashburn, (Tex. Civ. A.) 64 
SW 998. (4) In Miller v. Heard, 7 
Ark. 50, it was held that, where a 
party appealing from the judgment 
of a justice of the peace entered into 
a recognizance with security which 
was approved by the justice, for the 
prosecution of the appeal, the circuit 
court had no right to require addi- 
tional security for the appeal. (5) 
But in Louisiana a trial judge may 
order the substitution of a new 
surety, although the case has passed 
to the supreme court. Gray v. Lowe, 
9 La. Ann. 478. Right and power to 
require new or additional security 
see infra § 1271. 

[ad] As to appellant’s identity.— 
Approval implies that there is no 
question of the appellant’s identity, 
so that a slight change in spelling in 
the body and signature of the bond 
does not vitiate it. Games v. Dunn, 


14a Peter. S)) w22-9 LO? eved: P4765 
Guez v. Dupuis, 152 Mass. 456, 25 
.NE 740; Franklin v. Talmadge, 5 


Johns. (N. Y.) 84. 

[e] As to amount or penalty.—(1) 
The approval of an appeal bond in- 
volves a determination that it is suf- 
ficient in amount. Ford v. Kittredge, 
Mann. Unrep. Cas. (La.) 368; Hemn- 
sted v. Cargill, 46 Minn. 141, 48 NW 
686. (2) Approval of a bond in a 
certain amount is a sufficient fixa- 
tion of the penalty where discre- 
tionary. Dunseith v. Linke, 10 Daly 
(N. Y.) 363. See supra § 1229. (3) 
It will be presumed that an appeal 
bond duly approved by the. proper 
officer conforms to his estimates, and 
that, where a sum is named as costs 
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void for this reason.*® 
for the withdrawal of approval and the vacation 
of the order may be ground for denying the mo- 


Review of approval. 
that the approval of an appeal bond or undertaking 
is ordinarily conclusive, although sometimes subject 


pscrsc; Ve 


And delay in moving 


It has already been seen 


to review.4® Statutes provide what courts shall have 


The ap- 
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therein, he included the probable costs 
of the appeal subsequently accruing. 
Drum vy. Ft. Worth, 25 Tex. A. 664, 
8 SW 819. (4) The appeal will, 
therefore, not be dismissed because 
costs are taxed afterward at a figure 
which renders the amount of the 
bond too small. Zidek v. State, (Tex. 
Cr. A.) 22 SW 143. See also Ford v. 
ptiaee, Mann. Unrep. Cas. (La.) 


[f]1 As to conditions.—Broden v. 
Thorpe Block Sav., etc., Assoc., 20 
Ind. A. 684, 50 NE 403. 

[g] As to execution.—(1) An ap- 
proval of an appeal bond presup- 
poses its due execution, although it 
does not preclude the parties named 
therein from objecting on the ground 
of want of proper execution. Ford 
v. Albright; 31) /Oh.- ‘St. 33... 1 ¢2): And 
it has been held-that the approval of 
an appeal bond does not warrant an 
inference that the name of a surety 
which appears in the body of the 
bond, but not in its execution, was 
put in the bond by himself or by his 
authority, but only warranted. the in- 
ference that. the justice supposed the 
bond with the signature of ~ the 
party whose name was attached 
to it was sufficient to perfect the 
appeal. Pevito v. Rodgers, 52 Tex. 
581. 

41. (Tampa) ISt. eReietess Cow — ve 
Tampa Suburban R. Co., 30 Fla. 400, 
11 S 908; Hays v. Todd, 26 Fla. 214, 
TiSeS5l: 

42. Williams v. Claflin, 103 U. S. 
753, 26 L. ed. 606; Martin v. Hazard 
Powder Co., 93 U. S. 302, 23 L. ed. 
885; Jerome v. McCarter, 21 Wall. 
(U. S.) 17, 22 L. ed. 515; Midland R. 
Co. v. Wilcox, 111 Ind. Rew 12 NE 
5138. See also infra § 127 

43. Husak v. Clifford, Tio Ind. 178, 
100 NE 466. 

44. Finkelstein v. Lyons, 250 Ill. 
Jie OD WN Eo olan athe el DO Eley CAG tk i]! 
Briggs v. Dunne, 163 Ill. 36, 46 NH 
628. 

{a] Continuance of motion.—And 
where a motion to vacate an order 
approving the appeal bond is made 
at the judgment term and continued, 
the jurisdiction to pass upon such 
motion is retained. Finkelstein v. 
Lyons, 250 Ill. 27, 95 NE 37 [aff 159 
MTA Ss Tei" 

45. Miller v. O’Reilly, 84 Ind. 168. 

46. Chase v. Omaha L. & T. Co., 
56 Nebr. 358, 76 NW 896. 

47. National Harrow Co. v. Hench, 
81 Fed. 926 (holding that, where a 
surety on a bond for costs upon ap- 
peal had been approved for about a 
month, it was too late for appellee 
to move for the withdrawal of the 
approval). 

48. See supra this section. 


jurisdiction to review an approval.*® 
unless objections are made in the trial court to the 
approval of an appeal bond or undertaking, 
can be no review of the approval.°° 
power to require new or additional security will be 
considered in a subsequent section.>? 

(6) Remedy on Refusal to Approve. 
Mandamus proceedings have been held improper 
where a court in the exercise of its discretion re- 
fuses to approve an appeal bond or undertaking.> 
In several jurisdictions, however, this: remedy is 
held proper if the officer whose duty it is to ap- 
prove an appeal bond or undertaking arbitrarily re- 
fuses to perform his duty.°* 


iviewed. 


‘to be waived. 


As a rule, 


there 
The right and 


In other jurisdictions 


49. See statutes of the several 
states. 

Review by lower court or Mi fe of 
action of clerk see supra § 1246 

50. Hancock v. Bramlett, 85 N. 
393, 394 (where the court said: wie 
case sent up, signed by the presiding 
judge, states that the ‘bond fixed at 
$25’ is ‘filed and approved;’ that is, 
as we understand, the undertaking in 
its present form and under \seal is 
tendered, and there being no objec- 
tion, accepted in open court. The 
acquiescence of the appellee in its 
sufficiency must therefore be as- 
sumed, and consequently a waiver of 
his right to make the objection in 
this court’). 

[a] As to sureties.—The appellee 
must make specific, objections to the 
approval of the sureties by the trial 
courts to have their acceptance re- 
And objections not duly: 
made in the trial court to the suf- 
ficiency of the sureties are deemed 
Beardsley v. Hill, 61 
Ill. 854; State v. Judge New Orleans 
Fourth Dist. Ct., 20 La.; Ann. 390; 
Wood v. Harrell, 14 La. Ann. 61; 
Tanner v.. King,’-10. La: Ann: 485; 
Surget v. Stanton, 10 La. Ann. 318; 
Ex p. Barrett, 4 La. Ann. 236; Stan- 
ton v. Parker, 2 Rob. (La.) 550; State 
v. Judge First Dist., 19 La. 174; State 
v. Judge Commercial Ct., 17 La. 433; 
Granger v. Parker, 142 Mass. 186, 7 
NE 785; Poston v. Mhoon, 49 Miss. 
620; Bazzo v. Wallace, 16 Nebr. 293, 


| 20 NW 314; Culliford v. Gadd, 22 
NYS 539; Johnston v. King, 83 Wis. 
8, 53 NW 28. 

51. See infra § 1271. 


52. Ex p. Barrett, 4 La. Ann. 236; 
Stanton v. Parker, 2 Rob. (La.) 550; 
State v. Buchanan, 13 La. 574; State 

v. Spiegel, 20 Oh. Cir. Ct. 597, “41 Oh. 
Cir. Dec. 313. 

53. Bundy v. U. S., 25 App. (D. Cc.) 
459; Meek v. State, 172 Ind. 654, 88 
NE 299, 89 NE 307; Deere v. Hodges, 
59 Nebr. 288, 80 NW 897; State v. 
Clark, 24 Nebr. 318, 38 NW "832. 

[a] Reasons for refusing to ap- 
prove may be compelled.—An officer 
who refuses to approve an appeal 
bond may be compelled by manda- 
mus to state the reasons for his re- 
fusal and point out the defects in the 


ade pe Est., Tuck. Surr. (N. 
Tb] Prerequisites.—(1) But ap- 


proval of an appeal bond cannot be 
compelled by mandamus where no 
notice of appeal has been served and 
where the other statutory requisites 
have not been complied with. Mc- 
Clun v. Glasgow, 55 Kan. 182, 40 P 
329. (2) And mandamus will not lie 
to compel an inferior court to ap- 
prove an appeal bond that materially 
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the appellate court will approve the bond or un- 
dertaking, or allow a proper bond to be filed, with- 
out going to the trouble of issuing a mandamus to 
the officer who has refused to perform his duty.°+ In 
at least one jurisdiction, if a proper appeal bond is 
presented to a justice of the peace for his approval 
and he improperly refuses to approve it, the cireuit 
court has power to require the papers in the cause 
to be produced before it by certiorari proceedings, 
and may itself then approve the bond.®® 
bill of exceptions has been held to be a proper 
method of ealling the attention of the appellate 
court to the fact that the lower court has refused to 


approve an appeal bond.°® 
[§ 1251] 
in General. 


misdescribes the judgment. MHarri- 
son v. McCabe, 10 Kan. A. 194, 63 P 
277. (3) So a writ of mandamus to 
compel a probate judge to approve 
an appeal bond will be denied, where 
the bond was filed without such ap- 
proval and the sixty days’ time pro- 
vided by statute for the approval has 
lapsed. McNamara v. Kent Probate 
Judge, 154 Mich. 201, 117 NW 554. 
(4) But, where it conclusively ap- 
pears from the record that the ap- 
peal undertaking was presented with- 
in the time required by statute, an 
objection that the surety did not 
sign in the presence of the justice 
is of no weight, and the appellant 
is entitled to a writ of mandamus 
commanding the justice to approve 
the bond. State v. Kloke, 78 Nebr. 
133, 110 NW 687. 

54. Ing. v. Davey, 2 Lea (Tenn.) 
276; State v. Flint, 19 Wis. 621. 

55. Redus v. Gamble, 85 Miss. 165, 
37 S 1010; Robinson v. Mhoon, 68 
Miss. 712, 9 S 887. 

56. Dobson v. Hughes, 168 Ill. 148, 
48 NE 74 (holding that, if a good and 
sufficient bond is presented for ap- 
proval and approval is denied, these 
facts should be shown to the appel- 
late court by a bill of exceptions, 
and that a cross motion in the ap- 
pellate court for leave to file a suffi- 
cient bond is properly disallowed 
where the record on appeal does not 
show an attempt to get an approval 
and the aprellee’s motion is to dis- 
miss the appeal for want of ap- 
proval). 

57. Reilly v. Atchison, 4 Ariz. 72, 
32 P 262; Harris v. Regester, 70° Md. 
109, 16 A 386. 

Liability on bond see infra XVIII 
Ins4 Cor Ts 

58. Byers v. Gilmore, 10 Colo. A. 
79, 50 P 370; Harris v. Regester, 70 
Md. 109, 16 A 386; Burgess v. Lloyd, 
7 Md. 178. And see Dore v. Covey, 
13 Cal. 502. Compare Irwin vy. Crook, 
tT Colo, 16,°28 Pb49. 


59. Ala.—Williams v. State, 26 
Ala. 85. 
Cal.—Hoyt v..Stark, 134 Cal. 178; 


66 P 223, 86 AmSR 246; Reay v. But- 
Jer, 25 P 685; McCracken v. Super. 
Ct., 86 Cal. 74, 24 P 845; Lowell v. 
Lowell, 55 Cal. 316; Hastings v. Hal- 
leck, 10 Cal. 31. : 

Colo.—Irwin vy. Crook, 17 Colo. 16, 
28°P 549, 

a C.—Schrot v. Schoenfeld, 23 App. 
421. 
Fla.—Hall v. Penny, 13 Fla. 593. 

Ga.—Chapple v. Tucker, 110 Ga. 
467, 35 SE 643. 

Ida.—Hailey v. Riley, 13 Ida. 749, 
92 P 756; Cole v. Fox, 13 Ida. 123, 88 
Pol: 

Tll.—Tedrick v. Wells, 152 Tll. 214, 


j. Delivery and Filing—(1) Necessity 
Delivery to the obligee, his agent, or 
attorney is essential to the validity of a voluntary 
bond on appeal which must be sustained at common 
law, and delivery to the clerk of the court, unless 
he is the obligee’s agent for the purpose, is insuffi- 
cient;>7 but in the case of statutory bonds or un- 
dertakings on appeal, approval and filing with the 
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the obligee.®® 


And a 


late court.St 


’ 3 eee Oe 
/ - 4) a 
4 ; 


gg 1250-1252 


proper officer in accordance with statutory require- 
ments constitutes or takes the place of delivery to 
Execution includes such delivery or 
filing, and as a general rule a bond or undertak- 
ing under the statutes is not fully executed, so as to 
perfect the appeal and confer jurisdiction on the 
appellate court, unless or until it is duly filed or 
delivered to the proper officer for filing; and a want 
of such delivery or filing, in accordance with the 
statutory provisions, is ground for dismissing the 
appeal,®® unless it may be and is waived © or cured 
by amendment or by filing the same in the appel- 
If the statute merely requires the 


bond or undertaking to be served on the appellee, 


the appeal.® 
[$ 1252] 


38 NI® 625; Greve v. Goodson, 142 Ill. 
355, 31 NE 677; John F. Alles Plumb- 
ing Co. v. Alles, 67 Ill. A. 252; Kenny 
v. Jones, 37 Ill. A. 615. 

Kan.—McCarthy v. Holden, 54 Kan. 
313, 38 P 261; Bubb v. Cain, 37 Kan. 
692, 16 P89: 

La.—lteed v. His Creditors, 37 La. 
Ann. 907; Littleton v. Pratt, 10 La. 
Ann. 487. 

Me.—Knight v. Beam, 18 Me. 219. 

Mich.—Covell v. Mosely, 15 Mich. 
514; Weed v. Lyon, Walk. 77. 

Mo.—Adams v. Wilson, 10 Mo. 341; 
Byrne v. Thompson, 1 Mo. 443. 

Mont.—Johnson County Sav. Bank 
v. ae Klaffki Co., 26 Mont. 384, 68 


Ae 

Nebr.—Johnston v. Payton, 1 Nebr. 
(Unoff.) 598, 95 NW 777. 

Nev.—Paul v. Cragnaz, 25 Nev. 293, 
59 P 857, 60 P 983, 47 LRA 540; State 
v. Alta Silver Min. Co., 24 Nev. 230, 
51 P 982; Reese Gold, etc., Min. Co. 
v. Rye Patch Cons. Mill, ete., Co., 15 
Pes 341; Lambert v. Moore, 1 Nev. 

N. J.—West Jersey, etc., R. Co. v. 
Miller, 66 N. J. L. 178, 48 A 995; De- 
laney v. Burcklee, 57 N. J. L. 323, 30 
A 809; Lear v. Budd, 56 N. J. L. 457, 
28 A 800. 

N. Y.—Raymond v. Richmond, 76 
N. Y. 106; Webster v. Stephens, 12 
N. Y. Super. 682, 3 AbbPr 227. 
soo GEE, v. Rhodebaugh, Wright 

Pa.—Page v. J. C. McNaughton Co., 
2 Pa. Super. 519. 

R. I.—McCotter v. New Shoreham, 
21 R. I. 425, 44 A 473. 

Ss. D.—Aldrich v. Public Opinion 
Pubs CozU27. S$. 2Dw5 89, 132 ENiwWeers's 
Donovan v. Woodcock, 18 S. D. 29, 99 
NW 82. 

See also infra § 1437. 

As to place, manner, and order of 
filing see infra § 1252. 

As to time of filing or delivery see 
infra § 1253. 

As to necessity of bond or under- 
taking see also supra § 1140 et seq. 

Deposit in lieu of bond or under- 
taking see supra § 1152. 

60. See infra § 1278. 

61. See infra § 

62. Nichols, etc., Co. v. Horstad, 
27 S. D. 262, 130 NW 776. 

63. Hoyt v. Stark, 134 Cal. 178, 66 
P 223, 86 AmSR 246; Cole vy. Fox, 13 
Ida. 128, 88 P 561; State’v. Alta Sil- 
ver Min. Co., 24 Nev. 230, 51 P 982. 

[a] Delivery or filing by mail.— 
(1) In some jurisdictions filing an 
appeal bond by mail is permissible, 
and it has been held that such filing 
will be sufficient where the bond was 
mailed in time to have.been properly 
filed by the clerk (Harvey v. Allen, 
94 Ga. 454, 19 SH 246; Cambridge 


and it is properly served, filing the same is. not es- 
sential either to its validity or in order to perfect 


(2) What: Constitutes Sufficient Deliv- 
ery or Filing, and Evidence Thereof. To consti-- 
tute a sufficient delivery or filing of the bond or 
undertaking it must be filed in the proper office 
or actually delivered to the proper officer for filing,®* 


First Nat. Bank v. Hatfield, 20 Wash. 
224, 54 P 1135), (2) even though the 
clerk may have been absent from 
his office at the time the bond was 
mailed (Harvey v. Allen, 94 Ga. 454, 
19 SE 246, although appellant knew 
of the officer’s absence). (3) But un- | 
der the decisions of other courts, 
although the right to file the bond by 
mail is not denied, it is necessary 
that the bond shall be actually placed 
in the hands of the clerk for the 
purpose of being filed within the per- 
iod prescribed by statute. Cole v. 
Fox, 13 Ida. 123, 88 P 561 (holding 
also that the provisions of the stat- 
ute authorizing the service of certain 
papers by mail did not apply to the 
filing of undertakings on appeal). 
(4) The time of filing the appeal bond 
is not extended, in a case in which 
the appellee resides at a distance and 
the service is made through the 
mails, by Code Civ. Proc. § 1833, pro-: 
viding that if a notice is served 
through the mails, and some act is re- 
quired to be done by the adverse 
party, the time within which such 
right may be exercised or act done is 
extended one day for every twenty- 
five miles’ distance between the place 
of deposit and the place of address, 
as the bond is: to be filed by appel- 
lant, and not by the party served 
with notice, who is the adverse party. 
Johnson County Sav. Bank v. Joe 
Klaffki Co., 26 Mont. 384, 68 P 410. 
[b] Place of filing.—(1) The bond 
or undertaking must be filed in the 
place designated by statute, or by 
the rules or order of court. See cases 
cited infra this note. (2) The most 
usual requirement in this respect is 
that the bond shall be filed with the 
clerk of the court from which the 
appeal is taken. Hoyt v. Stark, 134 
Cal. 178, 66 P *223) 86) AmiSRn 246% 
Holmes v. Ohm, 23 Cal. 268; Schrot 
v. Schoenfeld, -23 App. (D. C.) 421; 
Ten Brook v. Maxwell, 5 Ind: A. 353, 
32 NE .106; Patterson v. Davis, 114 
Ky. 77,.70 SW 47, 24 KyL 842; Spaf- 
ford v. White River Valley Land, 
etc., Co, 24 Nev. 184,°51 PRP 1153. 
Steinbarger v. Steinbarger, 19 Oh. 
106; Northern Pac. Terminal Co. v. 
Lowenberg, 11 Or. 286, 3 P 683; Cook 
v. Oregon Short Line, etec:, R. Co., 
7 Utah 416, 27 P 5; Tyson v. Tyson; 
94 Wis. 225, 68 NW 1015. (3) On 
appeals from a justice of the peace 
the bond must be filed in the office 
of the justice. Beardsley v. Hill, 61 
Til. 354; Covert v. Shirk,-58 Ind. 264. 
(4) On appeals from the decision of 
commissioners to examine and adjust 
claims against deceased persons in 
the office of the judge of probate. 
Dickinson’s App., 2 Mich. 337.° (5) 
Under some statutes, with the clerk 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


is 
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absolutely and not conditionally,“ at a proper 
time ® and place,®* and generally, as we shall here- 
after see, within the time fixed by statute or order 
of court;°’ and there must be a substantial com- 
pliance with all special requirements of the statute, 
rule of court, or order of court, as to the manner 
of filing,®* and as to the order of filing with re- 
spect to other steps.°® It is not necessary, however, 
that it shall be entered on the record or actually 
filed by the officer or indorsed as filed, unless this 
is expressly required by the statute, it being suffi- 
cient if it is properly delivered for filing.7° 

Neglect of officer. If an appeal bond or under- 
taking is duly delivered to the proper officer at the 
proper time and place for filing, this is sufficient, 
and the appellant, not being in default, will not- be 
prejudiced by the officer’s neglect to actually file 
the same, or delay in doing so.74 But this rule 
does not apply where the appellant is in fault, as 
where the delivery to the officer is not at a proper 
place or time.” 

Evidence of filing, entry, indorsement, certificate, 
and presumptions. The time of filing, it has been 


of the appellate court. Gallimore y. 
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the order of filing is generally im- 
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held, may, in the absence of proof to the contrary, 
be sufficiently established by the affidavit of the 
appellant showing that the bond was actually filed 
within the statutory period.’* It has also been held 
that the fact of filmg may be shown by parol evi- 
dence."* And where the facts warrant it will be 
presumed that an undertaking on appeal was prop- 
erly filed in due time.7> On the presumption of law 
that every public officer will do his duty, it has 
been held that the filing of an appeal bond may 
be established by an entry made by such officer, 
where the entry is indicative of a proper filing.7® 
The indorsement of the bond by the proper officer 
within the time fixed is held to be sufficient evidence 
of the filing thereof,” but, unless expressly required 
by the statute, such indorsement is not essential 
in order to constitute a proper filing.”* Under some 
statutes, however, a certificate of the clerk or at- 
torneys that a bond or undertaking on appeal in 
due form has been filed is required, and is essen- 
tial.7° 

[§ 1253] 
General. 


(3) Time of Delivery or Filing—(a) In 
As a general rule, in order to perfect the 


did not deposit or enter the under- 


Dazey, 12 Ill. 143; Owens v. McKethe, 
10 Ill. 79; Little v. Smith, 5 Ill. 400; 
Trego County v. Cross, 71 Kan. 151, 
79 P 1084; Tell v. Senac, 121 La: 534, 
46 S 618. Compare infra § 1258. 

{[c] Bond may be received by 
agent.—The acts of receiving the 
bond, notice, and costs are minis- 
terial in their character, and may be 
performed by an agent. Peo. v. 
Judges, 7 Cow. (N. Y.) 487. In this 
case it appears that the bond was 
filed with the wife of the justice 
from whose judgment the appeal was 
taken. The filing was held to be suf- 
ficient, the justice having appointed 
his wife to receive the bond. 

64. Riley v. Johnson, 10 Ga. 414. 

[a] Delivery not in escrow.—But 
it was held that an appeal bond 
signed by four sureties who gave the 
elerk to understand, at the time of 
the execution, that a fifth surety 
whose name was contained in the 
bond was to sign also might be con- 
sidered as delivered absolutely, and 
not as an escrow. Riley v. Johnson, 
10 Ga. 414. 

65. 
P 223, 86 AmSR 246 

Premature filing see infra § 1256. 

66. Hoyt v. Stark, 134 Cal. 178, 66 
P 223, 86 AmSR 246. 

Place of filing see supra this sec- 
tion note 63. 

67. See infra § 1253 et seq. 

68. The Dos Hermanos, 10 Wheat. 
(CU. S.) 306, 6° Ly ed...328; Hoyt v. 
Stark, 134 Cal. 178, 66 P 223, 86 Am 
SR 246. 

fa] Discretion of lower court.— 
Where the manner of filing an ap- 
peal bond is not fixed by statute, the 
mode of taking the security is a 
matter of discretion to be regulated 
by the court granting the appeal; 
and when its order is complied with 
the whole has relation back to the 
time when the appeal was prayed. 
And an appellate court will presume 
that the security was given accord- 
ing to the rule prescribed by the 
lower court, in the absence of a 
showing to the contrary. The Dos 
Hermanos, 10 Wheat. (U. S.) 306, 6 
L. ed. 328. 

5 ae Aram v. Shallenberger, 42 Cal. 
1D. 

Time of filing see infra § 1253 et 
sea. 

Premature filing see infra § 1256. 

[a] When order not prescribed.— 
But, where the filing of the bond or 
undertaking is merely stated to be 
a necessary step in perfecting the 
appeal, and the order in which such 
filing is to be made is not prescribed, 


Hoyt v. Stark, 134 Cal. 178, 66° 


material, provided it is done within 
the time prescribed therefor. Wores 
v. Preston, 4 Ariz. 92, 77 P 617; Du- 
tertre v. Super. Ct., 84 Cal. 535, 24 P 
284; Hall v. Super. Ct., 68 Cal. 24, 8 
P 509; Coker v. Colusa County Super. 
Ct., 58 Cal. 177 (last three cases hold- 
ing .that where it was provided by 
statute that in order to perfect an 
appeal it was necessary (1) to file 
a notice of appeal with the lower 
court, (2) to serve a copy of the no- 
tice of appeal on the adverse party, 
and (3) to file a written undertaking, 
all of which was required to be done 
within thirty days after the rendi- 
tion of the judgment, the order in 
which these prerequisites were per- 
formed was immaterial); Emerson v. 
Atwater, 5 Mich. 34; Owen v. Owen, 
41 Wash. 642, 84 P 606; Charmley v. 
Charmley, 125 Wis. 297, 103 NW 1106, 
110 AmSR 827. 

Order with respect to notice of 
appeal see infra § 1253. 

70. Cal.—Hoyt v. Stark, 134 Cal. 
178, 66 P 223, 86 AmSR 246. 

Ida.—Cole v. Fox, 13 Ida. 123, 88 
P 561. 

Ind.—Meek v. State, 172 Ind. 654, 
88 NE 299, 89 NE 307. 

N. Y.—Cullen v. Miller, 9 NYLeg 
Obs. 62 (holding that, where a sur- 
rogate retains the appeal and bond, 
and puts them in a drawer in his 
office, marked as left by an attorney 
on a certain day, it is a sufficient 
filing). 

Oh.—Allen v. Rhodebaugh, Wright 
322; Sutton v. McCoy, Wright 95. 

R. I.—McCotter v. New Shoreham, 
21 R. I. 425,.44 A 473. 

S. D.—Starkweather v. Bell, 12 #. 
D. 146, 80 NW 183. 


Tex.—Turner v. State, 41 Tex. 541} 


Knight v. Holloman, 6 Tex. 153; 
Lewis v. Warren, etc., R. Co., (Civ. 
A.) 97 SW_ 104. 

Wash.—Cambridge First Nat. Bank 
v. Hatfield, 20 Wash. 224, 54 P 1135 
[reh den 55 P 932]. 


Indorsement see infra this sec- 
tion. 
71. Wenderson v. Trousdale, 10 


La. Ann. 548; Main Inv. Co. v. Olsen, 
43 Wash. 480, 86 P 657. See infra § 
1253 text and note 84. 

72. Hoyt v. Stark, 134 Cal. 178, 
66 P 223, 86 AmSR 246 (holding that 
there was no sufficient filing on the 
day of delivery where, after the 
clerk’s office was closed, and after the 
usual hour for closing, the appel- 
lant’s attorney delivered the under- 
taking. to a deputy clerk at a_club- 
house, and the deputy clerk indorsed 
thereon a filing as of that day, but 


taking in the office until the follow- 
ing morning). 

73. Carroll v. Jacksonville, 2 Ill. 
A. 481. 

74. Smith v. Gustin, 169 Ind. 42, 
80 NE 959, 81 NE 722; McCrory v. 
Anderson, 103 )idnds 12.029 Ni $2102 
Miller v. O'Reilly, 84 Ind. 168. 

75. State v. Alta Silver Min. Co., 
24 Nev. 230, 51 P 982. 

76. Carroll v. Jacksonville, 2 Ill. 
A. 481 (holding that the entry of the 
justice upon his docket that “appeal 
was allowed,” although without date, 
is sufficient proof that the bond was 
filed in time, for the reason that the 
presumption of law is that every 
public officer will do his duty). See 
also Chapple v. Tucker, 110 Ga. 467, 
35 SE 643 (prima facie evidence); 
Seer Mfg. Co. v. Barrett, 94 N. C. 
ey 

77. Byers v. Gilmore, 10 Colo. A. 
79, 50 P 870; Winner v. Williams, 82 
Miss. 669, 35 S 308. 

78. Allen v. Rhodebaugh, Wright 
(Oh.) 322; Sutton v. McCoy, Wright 
(Oh.) 95; Starkweather v. Bell, 12 S. 
D. 146, 152, 8 NW 183; Turner vy, 
States) 41 “Tex. .'549:° Holman v: 
Chevaillier, 14 Tex. 337; Knight v. 
Holloman, 6 Tex. 153; Lewis v. War- 


ren; ete., .R. «Co. (Tex, Civ, At) 397, 
SW 104; Whitman Agricultural Co. 
v. Voss, 2: Tex. A. Civ. Cas, § 1548; 


Cambridge First Nat. Bank v. Hat- 
field, 20 Wash. 224, 54 P 1135 [reh 
den 55 P 932]. 

79. Winder v. Hendrick, 54 Cal. 
275; Jones v. Iverson, 3 Cal. Unrep. 
Cas. 70%, 31 Piv625, i(holding, that 
Cal. Code Civ. Proc. § 953, providing 
that the clerk or attorneys shall cer- 
tify that an undertaking on appeal 
‘in due form” has been filed, is not 
complied with by a general certificate 
that the record is correct); Murphy 
vw. Northern Pac. R. °Co., 22 Mont. 
BUTE Tak: anion 

[a] Immaterial defects in the cer- 
tificate will not render it insufficient. 
Davidson v. Wampler, 29 Mont. 61, 
74 P 82 (where the certificate omitted 
the word “properly,” and in lieu 
thereof gave the date of the filing, 
and it appeared by fair intendment 
that the undertaking was filed in 
time). 

[b] In Idaho, where the clerk and 
attorneys decline to certify that an 
appeal bond has been filed in due 
form, and there is no waiver, a cer- 
tified copy of an undertaking filed 
may be brought up, from which the 
supreme court will determine the 
sufficiency of the undertaking. Hailey 
v. Riley, 13 Ida. 749, 92 P 756. 
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appeal the bond or undertaking must be filed within 
the time prescribed by statute or rule of court, or 
fixed by the order of the court granting the ap- 


80. U. S.—Beardsley v. Arkansas, 
ete, Ria Co.,, 1586 0. Sl 23; bt 
186,39 Led. 9195" Kaillianw iv. Clark 
111 U. S. 784, 4 sce 700, 28 L. ed. 599; 
Wickelman v. A. B. Dick Co., 85 Fed. 
851, 29 CCA 4386. Compare Hdmon- 
son v. Bloomshire, 7 Wall. 306, 19 
L. ed. 91; and other cases referred 
to infra this section. 

Ala.—Mays v. King, 28 Ala. 690; 
Carey v. McDougald, 25 Ala. 109. 

Ariz. McBroom vy. Young, 14 Ariz. 
521, 132 P 300; Little Butte Cons. 
Mines Co. v. Girand, 14 Ariz. 9, 123 
P 309; In re Morales, 11 Ariz. 160, 
89 P 540; Shattuck v. Costello, 8 
Ariz. 255, 71 P 940; Putnam v. Put- 
nam,, 3) Ariz, 182524 P3207) Hand vy: 
Rui 3 Ariz tL15,924 P2576 

Cal.—In re Sutro, 152 Cal. 249, 92 
P 486, 1027; Rose v. Mesmer, 134 Cal. 
459, 66 1s 594: Hoyt v. Stark, pbs? er Grey BY 
178, 66 P 223, 86 AmSR 246; Pacific 
Muto inc CO. ve Hidear, Lo2gee@alk 
197, 64 P 260; Hibernia Sav., etc., 
Soc. v. Freese, 127 Cal. 70, 59 P 769; 
Stackpole v. Hermann, 126 Cal. 465, 
58 P9355 Clarke v: Mohr; 125) Cal: 
540, 58 P 176; Robinson y. Templar 
Lodge yNor lio £20. One Llama. 
41, 45 P 998; Pacific Pav. Co. v. Bol- 
ton, 89 Cal. 154, 26 P 650; Perkins v. 
Cooper, 87 Cal. 241, 25 P 411; Duter- 
tre v. San Francisco Super. Ct., 84 
Cal. 535, 24 P 284; Schurtz v. Romer, 
81 Cal. 244, 22 P 657; Bellegarde v. 
San Francisco Bridge Co., 80 Cal. 61, 
22.P 57; Wood v. Pendola, 77 Cal. 82, 
19 P 1838; Berniaud v. Beecher, 74 
Cal. 61%. 16. P25h0en Little va Jacks, 
63 e Cal, 134357 8" YTS 565 19 26 4d ae 
128; Hall v. El Dorado Super. Ct., 68 
Cal. 24, 8 P 509; Brown v. Green, 65 
Cal. 221, 3 P 811; Biagi v. Howes, 63 
Cal. 384; Hewes v. Carville Mfg. Co., 
62 Cal. 516; Peo. v. Center, 61 Cal. 
LOT) Boyai-va Burrell), 60 sCaly 280: 
Coker v. Colusa County Super. Ct., 
58 Cal. 177; Lowell v. Lowell, 55 Cal. 
316; Reed v. Kimball, 52 Cal. 325; 
Holcomb v. Sawyer, 51 Cal. 417; Gor- 
don v. Wansey, 19 Cal. 82; Shaw v. 
Randall, 15 Cal. 384; Elliott v. Chap- 
man, 15 Cal. 383; Hastings v. Hal- 
leck, 10 Cal. 81; Continental Bldg., 
etc., Assoc. v. Beaver, 6 Cal. A. 116, 
91 P 666; Santa Ana Commercial 
Bank v. Wells, 5 Cal. A. 473, 90 P 981; 
McAulay v. Tahoe Ice Co., 3 Cal. A. 
§42, 86 P 912; Rauer’s Law, etc., Co. 
v. Standley, 3 Cal. A. 44, 84 P 214; 
Bee v. Nickels, 1 Cal. A. 266, 82 
P85: 

Colo.—Denver County Ct. v. Eagle 
Rock Gold Min., ete., Co., 50 Colo. 365, 
115 P 706; Heil v. Simmonds, 17 Colo. 
47, 28 P 475; Law v. Nelson, 14 Colo. 
409, 24 P 2; Allenpach v. Wagner, 9 
Colo. 127, 10 P 802; Breed v. Central 
First Nat. Bank, 3 Colo. 470; Hax v. 
Leis, 1 Colo. 171; Reeves v. Best, 13 
Colo. A. 225, 56 P 985. 

Conn.—Ripley v. Merchants’ Nat. 
Bank, 41 Conn. 187; Barnum’s App., 
33 Conn. 122. 

C.—Darlington v. Turner, 24 
jerk Bite; SChrot Vv. Schoenfeld, 23 
App. 421. 

Fla.—Brown v. Wheeler, ete., Mfg. 
Coe 25 Mazssol, o> Si6isn baansy sve 
Creary, 23 Fla. 61; 1 S 335; Hall v. 
Penny, 13 Fla. 593. 

Ida.—Haas v. Teters, 17 Ida. 550, 
106 P 305; West v. Dygert, 13 Ida. 
641, 192) P53) (Coletivea Hoxie Vidar 
123, 88 P 561; Perkins v. Bridge, 10 
Ida. 189, 77 P 329; Zienke v. North- 
ern Pac. R. Co., 7 Ida. 746, 65 P 431; 
Brown v. Hanley, 3 Ida. 219, 28 P 
425; Peo. v. Hunt, 1 Ida. 371; Shissler 
v. Crooks, 1 Ida. 369. 

Tll.— Hill v. Chicago, 218 Ill. 178, 
75 NE 766; Day v. Davis, 213 Ill. 53, 
72 NE 682; Tedrick v. Wells, 152 Ill. 
214, 38 NE 625; Wormley v. Worm- 
ley, 96 Ill. 129; Rozier v. Williams, 
92 Ill. 187; Darwin v.. Jones, 82 Ill. 
107; Kemper v. Waverly, 81 Ill. 278; 


peal, or within 


be dismissed,®° 


Price v. Pittsburgh, etc., R. Co., 40 
Ill. 44; Carson v. Merle, 4 Ill. 168; 
Bennett v. Karasik, 164 Ill. A. 362; 
Bairstow v. New York L. Ins. Co., 
148 Ill. A. 186; Oltman v. Schoenbeck, 
120 Ill. A. 351; Heyer Storage Bat- 
terya Cos hy: Hanson, ete., Co., 92 Ill. 
A. 226; Swafford v. Rosebloom, 92 
Tll. A. 106 [aff 189 Tll. 392, 59 NB 
790]; Traders’ Safe, etc., Co. v. Ca- 
low; (77> Wl, JA 46> svohne ee eAlles 
Plumbing Co. v. Alles, 67 1s Ay (2525 
Gorski y. Featherstone, 55 Ill. A. 368; 
Hosher vy. Hesterman, 51 Ill. A. 15: 
Case v. Spiegel, 44 Ill. A. 588; Mc- 
Gowan v. Duff, 41 Ill. A. 57; Ettelson 
v. Jacobs, 40 Ill. A. 427; Kenny v. 
Jones, 37 Ill. A. 615. 

Ind.—Smith vy. Gustin, 169 Ind. 42, 
80 NE 959, 81 NE 722; Natcher v. 
Natcher, 153 Ind. 368, 55 NE 86; Har- 
rison Nat. Bank vy. Culbertson, 147 
Ind. 611, 45 NE 657, 47 NE 13; Ex p. 
Sweeney, 131 Ind. 81, 30 NE 884; 
Holloran v. Midland R. Co., 129 Ind. 
274, 28 NE 549; Webb v. Simpsen, 105 
Ind. 327, 4 NE 900; Rinehart v. Vail, 
103 Ind. 159, 2 NE 330; Lindley v. 
Darnall, 24 Ind. A. 399, 56 NE 861; 
John V. Farwell Co. v. Newman, 17 
Ind. A. 649, 47 NE 234; Merryman v. 
Diffenbaugh, (A.) 38 NE 72; State v. 


Edwards, (A.) 37 NE 1059; Ten 
Brook v. Maxwell, 5 Ind. A. 353, 32 
NE 106. 


Iowa.—Hahn v. Lumpa, 131 Iowa 
722, 109 NW 310; Minton vy. Ozias, 115 
Iowa 148, 88 NW 336. 

Kan.—McCarthy v. Holden, 54 Kan. 
313, 38 P 261; State v. Leigh; 45 
Kan?: 5235269 P 59: 

Ky.—Caplinger v. Pritchard, 136 
Ky. 349, 124 SW 352; Ditto v. Meade 
County ‘Gt; 14 Bush. 213. 

La.—Tell v. Senac, 121 La. 534, 46 
S 618; Lochbaum v. Southwestern 
Box, ete., Mfg. Co., 120 La. 98, 44 S 
998; Dewez v. Orleans R. Co., 115 La. 
432, 39 S 433; Crichton v. Webb Press 
Co:; 107 Tay 86) 31 S648" Glover sv. 
Taylor, 38 La. Ann. 634; Reed v. His 
Creditors, 37 La. Ann. 907; State v. 
Monroe, 37 La. Ann. 113; Dwight v. 
Barrow, 25 La. Ann. 424; Wood v. 
Calloway, 21 La. Ann. 481; Mayer v. 
Prudhomme, 1 La. Ann. 230; New 
Orleans City Bank v. Kent, 7 Rob. 
60. In this state, in devolutive ap- 
peals, the bond may be filed at any 
time before the return day fixed in 
the order of appeal (Glover v. Taylor, 
supra), or within three days there- 
after (Bouligny v. White, 5 La. Ann. 
31). It need not be filed before the 
return day, but it is sufficient if it 
is filed before the expiration of the 
time for filing the transcript. Mc- 
Waters v. Smith, 25 La. Ann. 515; 
Bryan v. Lange, Mann. Unrep. Cas. 
341; Foreman v. Francis, Mann. Un- 
rep. Cas. 337. It may be furnished 
at any time within the year during 
which the appeal could be taken. Im- 
manuel Presb. Church v. Riedy, 104 
La. 314, 29 S 149; McWaters v. 
Smith, 25 La. Ann. 515. But if filed 
more than a year after the signing 
of the judgment, it is too late, and 
will ke dismissed. People’s Bank v. 
Arceneaux, 134 La. 292, 64 S 116; and 
other cases supra. 

Me.—Knight v. Bean, 19 Me. 259. 

Md.—Willis v. Bryant, 22 Md. 373. 

Mass.—Snow v. Dyer, 178 Mass. 
393, 59 NE 1023. 

Mich.—McNamara v. Kent Probate 
Judge, 154 Mich. 201, 117 NW 554; 
Love v, Francis, 63 Mich. 181, 29 NW 
843, 6 AmSR 290; Canfield v. The 
Brig City of Erie, 21 Mich. 160; 
Moore v. Ellis, 18 Mich. GUS Hmerson 
vy. Atwater, 5 Mich. 34. 

Minn.—Schwede v. Burnstown, 35 
Minn. 468, 29 NW 72. 

Miss.—McAllister. v. Richardson, 
101 Miss. 1382, 57 S 547; Turner y. 
Simmons, 99 Miss. 28, 64 S 658; Co- 
lanthe Grand Ct. v. Downs, 98 Miss. 
740, 58 S 417; Adams Lumber Co. v. 


the time fixed for perfecting the 


appeal, and if it is not filed in time the appeal will 


unless the delay may be and is 


Stevenson, 89 Miss. 678, 42 S 796; 
Holiman vy. Dibrell, 51 Miss. 96; Coff- 
man v. Davanay, 3 Miss. 854. 

Mo.—Brown v. St. Louis, ete, R. 
Co., 838 Mo. 478; Long v, Dismer, 12 
Mo. 655; Lengle’ v. Smith, 48 Mo. 576: 
Adams Vv. Wilson, 10 Mo. 341; Filley 
v. Walls, 4 Mo. 271; Byrne v. Thomp- 
son, 1 Mo. 443; Gorton v. Milwaukee 
Mechanics’ Ins. Co., 115 Mo. A. 69, 90 
SW 747; Corbin v. Laswell, 48 Mo. A. 
626; McDonald v. Cash, 45 "Mo. A. 66; 
Green v. Castello, 35 Mo. A. 127. See 
also State v. Graves, 147 Mo. A. 324, 
126 SW 749. 

Mont.—Johnson County Sav. Bank 
v. Joe Klaffki Co., 26 Mont. 384, 68 
P 410; Hahn v. James, 26 Mont. 50, 
66 P 463; Hines v. Carl, 22 Mont. 501, 
yey a2? 8g: Creek yv. Bozeman Water- 
works Co., 22 Mont. 327, 56 P 362; 
eee v. Murray, 4 Mont. 35, 1 Bp 

Nebr.—Jones v. Piggott, 68 Nebr. 
140, 93 NW 1000; Hier v. Anheuser- 
Busch Brewing Assoc., 52 Nebr. 144, 
71 NW 1005; Davis v. Davis, 27 Nebr. 
859,44 NW 40; Malick v. McDermot, 
25 Nebr. AR 41 NW 157;, Bazzo. v. 
Wallace, 16 Nebr. 293, 20 NW 314; 
Rhea v. Brown, 4 Nebr. (Unoff.) 461, 
94 NW 716; Johnston v. Payton, 1 
Nebr. (Unoff.) 598, 95 NW 777. 

Nev.—Spafford v. White River Val- 
ley Land; etc., Co., 24 Nev. 184, 51 P 
115; Reese Gold, ete., Min. Co. v. Rye 
Patch Cons. Mill, ete., Co., 15 Nev. 
341; Peran v. Monroe, 1 Nev. 484; 
Lambert v. Moore, 1 Nev. 344. 

N. J.—West Jersey, etc., R. Co. v. 
Miller, 66 N. J. L. 178, 48 A 995; De- 
laney v. Burcklee, 57 ING dpe lip 323, 30: 
A 809; Stille v. Wood, 1 N. J. L. 187. 

N. Y.—Nelson Vv. Tenney, LESSING 
616, 20 NE 875; Matter of Dumesnil, 
£7 UND YS 677; Wait v. Van Allen, 23 
NAY 3819. Murray v. Hathaway, 4 
Silv. Sup. Gp 7 NYS 915; Sheldon v. 
Barnard, 3 HowPr 423; Patullo’s. 
Goods, Tuck. Surr. 106. 

N. C.—In re Snow, 128 N. C. 100, 
38 SE 295; Jones v. Asheville, 114 N. 
C. 620, 19 SE 631; Gwathney v. Sav- 
age, 101 N. C. 103, 7 SE 661; Har- 
mon v. Herndon, 99 N. C. 477, 6 SE 
411; Bowen v. Fox, 98 N. C. 396, 4 
SE 200; Boyden v. Williams, 92 N. C. 
546; McCanless v. Reynolds, 90 N. C. 
648: Royster v. Burwell, 90 N. C. 
Applewhite v. Fort, 85 N. C. 
Brown v. Williams, 83 N. C. 
Wadsworth v. Carroll, 82 N. C. 
Sever v. McLaughlin, 82 N. C. 
Wade v. Newbern, 72 N. C. 498. 
this state an appeal bond filed and 
sent up with the record is in time. 
In re Snow, supra. 

N. D.—Lough v. White, 14 N:> D. 
353, 104 NW 518; Eldridge v. Knight, 
11 N. D. 552, 93 NW 860. 

Oh.—Burke v. Jackson, 22 Oh. St: 
268; Harris v. Gest, 4 Oh. St. 469; 
Steinbarger Vv. Steinbarger, 19 Oh. 
106; Landon v. Reid, 10 Oh. 202; Wil- 
son v. Holeman, 2 Oh. 253; Martin v. 
Gunnison, 24 Oh. Cir. Ct. 679; Trader 
v. Sale, 18 Oh. Cir. Ct. 814, 1 "Oh. Cir. 
Dec. 654; Parker v. Sampson, 13 Oh. 


Cir. Ct. 660, 6 Oh. Cir. Dec. 355. 
Or.—Burchell v. A. H. Averill 
Mach. .Co., 55 Or. 113, 105 P 403; 


Roots v. Boring Junction Lumber Co. Bes 
50 Or. 298, 92 P 811, 94 P 182; Heiney 
We Heiney, 48, Ore “bilge 3 Pp 1038; 
Danvers v. Durkin, 14 Or. 37, 12 ea 
60; Northern Pac. Terminal ‘Co. v. 
Lowenberg, 11 Or. 286, 3 P 683; Simi- 
son v. Simison, 9 Or. 3353 State v: 
McKinnon, 8 Or. 485; Cross v. Chi- 
chester, 4 Or. 114; Canyon Road Co. 
Vv. Lawrence, 3 Or. 519; Strang v. 
Keith, 1 Or.’ 312. 

Pa. "Page v. J. C. McNaughton Co., 
2 Pa. Super. 519. But in this state, 
where an appeal was entered and a 
writ of certiorari filed in the court 
below within six months of the date 
of the judgment or decree appealed 
from, and it appears that no execu+ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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waived ** or cured by amendment or filing nune 
pro tune,** or unless the delay was caused by the 
adverse party,®* or was due to the absence or neglect 
of the officer whose duty it was to receive or file 


the bond or undertaking.®* 


_When no time is fixed. As a rule, where the 
time for filing the appeal bond or undertaking is 
not fixed by statute or by order of the court, the 


tion had been issued or distribution 
ordered when the appeal was per- 
fected, the fact that a bond was not 
entered until after the six months is 
no ground for quashing the appeal. 
Hanhauser vy. Pennsylvania, ete, R. 
Co., 222 Pa. 240, 71 A 4. 

R. I.—Vaill v. New Shoreham, 18 
R. I. 405, 28 A 344, 


S.. 2— Morrison vy. O’Brien, 174 'S: 
D. 372, 9% NW 2; McConnell v. 
Spicker, 13 S. D. 406, 88 NW 485; 


Brown v. Chicago, ete., R. Co., 10 S. 
D. 633, 75 NW 198, 66 AmSR 730; 
Smith v. Coffin, 9 S. D. 502, 70 NW 
636; Rudolph v. Herman, 2 S. D. 399, 
50 NW 8838; Pierce v. Manning, 1 S. 
D. 306, 47 NW 295. 

Tenn.—Davis v. Wilson, 85 Tenn. 
383, 5 SW 285; Wooten v. Daniel, 16 
Lea 156; Ex p. Ricks, 7 Heisk. 364; 
Willson v. Edwards, 5 Coldw. 238; 
hae v. Mitchell, (Ch. A.) 37 SW 


Tex.—El Paso, etc., R. Co. v. What- 
ley, 99 Tex. 128, 87 SW. 819; Mauldin 
v. Southern Pac. R. Co., 92 Tex. 267, 
47 SW 964; Smithwick v. Kelly, 79 
Tex. 564, 15 SW 486; Smith v. Parks, 
55 Tex. 82; Halloran vy. Texas, etc., 
R. Co., 40 Tex. 465; McLane v. Rus- 
sell, 29 Tex. 127; Loftin v. Nalley, 28 
Tex. 127; Freestone County v. Bragg, 
28 Tex. 91; Lyell v. Guadaloupe Coun- 
ty, 28 Tex. 57; Dial v. Rector, 12-Tex. 
99; Burr v. Lewis, 6 Tex. 76; Under- 
wood v. Midland Furniture, etc., Co., 
(Civ. A.) 166 SW 86; James v. Gol- 
son, (Civ. A.) 165 SW 896; Thim v. 
Planters’ Cotton Oil Co., (Civ. A.) 
163 SW 1038; Le Blanc v. Jackson, 
(Civ. A.) 161 SW 60; Moore v. Cobe, 
(Civ. A.) 156 SW 1142; American 
Warehouse Co. v. Hamblen, (Civ. *A.) 
146 SW 1006; Browne Grain Co. v. 
Miller, (Civ. A.) 1483 SW 244; Moore 
v. Moore, (Civ. ; 
Brown vy. Tucker, (Civ. A. 
924; Smith v. VanSlyke, (Civ. A.) 138 
SW 810; Weil v. Cable Co., (Civ. A.) 
135 SW 755; Sachs v. Goldberg, (Civ. 
A.) 135 SW 600; St. Louis, etc., R. Co. 
Vourst,((Civa A.) 13d) SW D995 Et: 
Worth, etc., R. Co. v. Leach, (Civ. A.) 
129 SW 399; Merkel v. Garrett, (Civ. 
A.) 128 SW 1195; Bardon v. Alex- 
ander, (Civ. A.) 128 SW 925; St. 
Louis Southwestern R. Co. v. Ellis- 
ton, (Civ. A.) 128 SW 675; Mara v. 
Branch, (Civ. A.) 127 SW 1076; Abe 
Block v. Largent, (Civ. A.) 127 SW 
1076; Simpson v. Baker, 57 Tex. Civ. 
A. 460, 122 SW 959; Estes v. Estes, 
54 Tex.) Civ: “A,) 561, 118. SW 174; 
Garney v. Menefee, 53 Tex. Civ. A. 
490, 118 SW 1088; Nash v. Noble, 52 
Tex. Civ. A. 425, 114 SW 848; West- 
ern Union Tel Co. v. Parsley, (Civ. 
A.) 114 SW 156; Hillman v. Galligher, 
52 Tex. Civ. A. 41, 113 SW 321; Far- 
ris v. Gilder, 48 Tex. Civ. A. 492, 106 
SW 896; Gordon v. Rhodes, (Civ. A.) 
104 SW 786; Vineyard v. McCombs, 
4 Texo Civ? Ax 106) 
Clements v. Buckner, 35 Tex. Civ. A. 
497, 80 SW 235; Cleburne National 
Bank v. Carper, 28 Tex. Civ. A. 334, 
67 SW 188; McMahon v. Sherman 
City Bank, (Civ. A.) 61 SW 952; Hv- 
ertson v. Frier, (Civ. A.) 45 SW 201; 
Sanger v. Burke, (Civ. A.) 44 SW 871. 

Utah.—Cook v. Oregon Short Line, 
ete; RCo. 7 Utah 416 27°P. 5: 

Vt.—Re Bodwell, 66 Vt. 231, 28 A 
989; Lambert v. Merrill, 56 Vt. 464; 
Cummings v. Hugh, 2 Vt. 578. 

Va.—Bull v. Evans, 96 Va. 1, 30 SE 
468; Pace v. Ficklin, 76 Va. 292; Yar- 
Poko ta, v. Deshazo, 7 Gratt. (48 Va.) 

Wash.—Robertson Mortg. 


Co... Vv. 
Thomas, 63 Wash. 316, 115 P 312; 


90 SW. 720;, 
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appellant must file such bond or undertaking within 
a reasonable time or the appeal may be dismissed.®* 
In some jurisdictions, however, where the time 
within which an undertaking must be filed is not 


prescribed by statute, it is sufficient if filed within 


there are some 
peal is taken or 


Ayars v. O’Connor, 45 Wash. 132, 88 
PP 119; “Main: inv. Co... wa Olsen, 43 
Wash. 480, 86 P 657; Rogers v. Trum- 
bull, 32 Wash. 211, 73 P 381; David 
v. Guich, 30 Wash. 266, 70 P 497; De 
Roberts v. Stiles, 24 Wash. 611, 64 P 
195: Shannon, v. ‘Cons. ‘Tiger, “ete, 
Min. Co., 24 Wash. 119, 64 P 169; 
Galloway v. Tjossem, 22 Wash. 103, 
60 P 129; Van Dusen v. Kelleher, 20 
Wash. 716, 56 P 35; Hibbard v. De- 
lanty, 20 Wash. 539, 56 P 34; Kasch 
v. Nelson, 20 Wash. 315, 55 P 118; 
Cambridge First Nat. Bank v. Hat- 
field, 20 Wash. 224, 54 P 1135, 55, P 
932; Ramage v. Littlejohn, 16 Wash. 
702, 47 P 888; Savage v. Graham, 14 
Wash. 323, 44 P 540; Smithson v. 
Woodin, 13 Wash. 709, 43 P 638; 
Grunewald v. West Coast Grocery 
Co., 10 Wash. 691, 38 P 1011; Asher 
v. Sekofsky, 10 Wash. 379, 38 P 1133; 
Hunt v. Seattle Cons. St. R. Co., 
Wash. 787,'29 P 763. 

W. Va.—Scott v. Coal, etc., R. Co., 
70 W. Va. 777, 74 SE 992; Despard v. 
Despard, 53 W. Va. 443, 44 SH 448; 
Womer vy. Ravenswood, etc., R. Co., 
37 W. Va. 287, 16 SE 488 (where an 
appeal is a matter of right). 

Wis.—Haessly v. Secor, 135 Wis. 
548, 116 NW 175; Sharp v. Appleton, 
134 Wis. 16, 113 NW 1090; Munk v. 
Anderson, 94 Wis. 27, 68 NW 407; 
Drinkwine vy. Hau Claire, 83 Wis. 428, 
53 NW 673; Perkins v. Shadbolt, 44 
Wis. 574; Eaton v. Manitowoc Coun- 
ty, 42 Wis. 317. 

Man.—Mulvihill v. 
Man. 189. 

Ont.—Ray v. Port Arthur, 
L. 737, 3 OntWR 724. 

Filing by mail see supra § 1252 
note 68, 

Time of deposit in lieu of bond see 
supra § 3152. 

Time of order dispensing with se- 
curity see supra § 1146. 

{a] Statutes constitutional.—The 
statutes requiring one who appeals 
from a judgment of the county court 
to give an undertaking as an essen- 
tial prerequisite to the appeal are 
valid, and not in conflict with the 
constitution. Hier v. Anheuser- 
Busch Brewing Assoc., 52 Nebr. 144, 
71 NW 1005. 

[b] Substantial compliance with 
statute.—(1) In some states it has 
been held that a literal compliance 
with the words of the statute is not 
necessary, a substantial compliance 
therewith being sufficient. Cambridge 
First Nat. Bank v. Hatfield, 20 Wash. 
224, 54 P 1135 [reh den +55.P 932]; 
Charmley v. Charmley, 125 Wis. 297, 
103 NW 1106, 110 AmSR 827; Perkins 
v. Shadbolt, 44 Wis. 574. (2) And in 
Wisconsin, under Rev. St. (1898) § 
4031, providing that any person ag- 
grieved by a decision of the county 
court may appeal therefrom to the 
circuit court “by filing a notice there- 
of with said county court within six- 
ty days from the date of the act ap- 
pealed from... together with such 
undertaking as is required in” § 4032, 
it is held that where a notice of ap- 
peal is filed in time the fact that the 
undertaking is not filed with the no- 
tice is not a fatal defect, although it 
is not filed within the time limited 
for taking the appeal. In re Box, 127 
Wis. 264, 106 NW 10638; Charmley v. 
Charmley, 125 Wis. 297, 103 NW 1106, 
110 AmSR 827. See also Perkins v. 
Shadbolt, 44 Wis. 574. 


Lachance, 7 
7 Ont. 


81. See infra § 1278. 
82. See infra § 1264. 
83. Reed v. Leffingwell, 30 Mo. 543. 
84. U Hunter, 1 


. S.—Martin  v. 
Wheat. 304, 4 L. ed. 97. 


the time within which an appeal may be taken,8* and 


eases holding that, where the ap- 
allowed in time, the court may al- 


Cal.—Hoyt v. Stark, 134 Cal. 178, 
66 P 223, 86 AmSR 246. 

Ga.—Chapple v. Tucker, 110 Ga. 
467, 35 SE 643; Harvey v. Allen, 94 
Ga. 454, 19 SEH 246; Hooks v. Stam- 
per, 18 Ga, 471. 

il.—Beardsley v. Hill, 61 Ill. 354; 
Ewing v. Bailey, 5 Ill. 420; Little v. 
Smith, 5 Ill. 400; Mertz v. Mehlhop, 
117 Ill. A. 80; Hepner v. Hepner, 112 
Til. A. 598. 

La.—Henderson vy. Trousdale, 10 
La. Ann, 548. 

Miss.—Robinson v. Mhoon, 68 Miss. 


712, 9.S 887. 
N. C.—Jones v. Wilson, 103 N. C. 
13, 9 SEH 580; Harrison v. Hoff, 102 


IN. Cy 25,8 SE) 887.00 3 

Tex.—Taylor v. Gardner, (Civ. A.) 
99 SW 411; Muller vy. Humphreys, 
(A.) 14 SW 1068. 

Wash.—Main Inv. Co. v. Olsen, 43 
Wash. 480, 86 P 657; Dahl v. Tibbals, 
5 Wash. 259, 31 P 868. 

See also supra § 1252 text and note 
71; infra this section text and note 


[a] Fault of appellant.—This does 
not apply, however, where the appel- 
lant is in fault. Hoyt v. Stark, 134 
Cali''178, 66 PB 223,-86) AmSR) 1246 
(where the appellant’s attorney, after 
the clerk’s office was closed and after 
the usual time for closing, and on 
the last day allowed for filing the 
undertaking, delivered it to the dep- 
uty clerk at a clubhouse, and the - 
clerk indorsed a filing as of that day, 
but did not enter or deposit the un- 
dertaking in the clerk’s office until 
the next day). 

85. Corcoran v. Kostrometinoff, 164 
Fed. 685, 91 CCA 619, 21 LRANS 399; 
Schenck v. Diamond Match Co., 73 
Fed. 22, 19 CCA 352; Washburn, etc., 
Mfe. Co. v. Patterson; 29 Ch. D. 48; 
Polini iv.eGray, sll Cha Ds, 74s Viale 
v. Oppert, 5 Ch. D. 633. 

[a] Instanter.—But in Blore v. 
Hockaday, 4 Colo. 418, 419, it was 
said that “the best that can be said 
of an order that fixes the amount of 
an undertaking but not the time in 
which it is to be filed is that by in- 
tendment it is an order to file the 
undertaking instanter. Any other 
holding would result in hardship to 
the. appellee and leave the provisions 
of the section nugatory. It would 
allow the appellant, in the absence of 
an order of the court er judge fixing 
the time within which the undertak- 
ing shall be filed, the whole period 
prescribed by law in which appeals 
may be taken, and practically neces- 
sitate the attendance of the appellee 
at the clerk’s office every day of that 
period if he would avail himself of 
the right to except to the sufficiency 
of the sureties, given by section 358 
of the Code.” 

[b] Reasonable time.—(1) What 
is a reasonable time will depend upon 
the circumstances of the particular 
ease. 10 Polini vs Graven IeCh: BD. 74 
(2) Under the rule that an appeal 
bond may be filed within a reason- 
able time after taking the appeal, a 


‘bond filed within a month therefrom 


is in time. Schenck v. Diamond 
Match Co., 73° Fed). 22; 19. CGA 1352: 
(3) But it has been held that, as a 
general rule, a period of three months 
is more than a_reasonable_ time. 
Washburn, etc., Mfg. Co. v. Patter- 
son; =279Chiw Ds 48. 

[c] Under the admiralty rules 
within thirty days from the rendi- 
tion of the decree. The Canary No. 
2, 22 Fed. 536. 

86. Perkins v. Bridge, 10 Ida. 189, 
Ar AEM BYASE: 
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low the security to be filed after the time for taking 
the appeal.§* It has also been held that, where there 
is no express statutory limitation of time for giy- 
ing- a bond or undertaking on appeal, such limita- 
tion should not be implied from a statute which 
merely limits the time for entering the appeal.*® 

Fixing of time by court. Where, as in some 
jurisdictions, the statute does not fix the time within 
which the bond or undertaking on appeal must be 
filed, but requires the court granting the appeal 
to fix such time by its order allowing the appeal, 
the fixing of such time is a judicial act which can 
be performed only in term time by the court, and 
the time cannot be fixed by the judge in vacation.*® 

A restriction as to the time of filing an appeal 
bond imposed by order of the court as a condition 
of an appeal, and which is in violation of the stat- 
ute, is error.?? 

On appeal from intermediate court. A statute 
regulating the time within which a bond must be 
filed on appeal from the judgment rendered in the 
trial court does not govern the filing of such bond 
on a further appeal from an appellate court.®* 

Where a bond is not required by law on appeal 


87. The Dos Hermanos, 10 Wheat. 


APPEAL AND ERROR 


dered is within ten days, and the ap- 


2 ee 
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or writ of error, but is executed, the fact that it 
is not filed in time will be no ground for dismissal.®? 

Date of filing. It has been held that if the un- 
dertaking is not dated the date of its justification, 
where that appears, will be taken to be the date 
of filing.* Placing a false date upon the appeal 
bond cannot avail to perfect an appeal, and, where 
the falsity of the file mark is disclosed by the rec- 
ord, it is the duty of the appellate court to dis- 
miss the appeal.°* The record of the court as to 
the time the bond was filed is to be taken as true, 
although the bond bears a later date.®® 

[$ 1254] (b) Computation of Time. The gen- 
eral rules for the computation of time are appli- 
cable in ascertaining the time within which an ap- 
peal bond or undertaking must be filed. As a 
rule, the first day is to be excluded and the last 
day ineluded,®? and the first day is determined by 
the statutes, rules, or orders regulating the time for 
filing the bond or undertaking.®* Thus, under the 
various regulations, the computation of time may 
begin with the day upon which the judgment, order, 
or decree was made or entered,®® or from the day 


upon motion to dismiss an appeal be- 


(U. S.) 306, 311, 6 L. ed. 328 (where 
it was said: “It is true, that the se- 
curity required by law was not given, 
until after the lapse of the five years 
[specified time for taking the ap- 
peal]; and under such circumstances, 
the court might have disallowed the 
appeal, and refused the security. But 
as the court accepted it, it must be 
considered as a sufficient compliance 
with the order of the court, and that 
it had relation back to the time of 
the allowance of the appeal’); Bar- 
num’s App., 33 Conn. 122 [foll The 
Dos Hermanos, supra] (holding that 
under a statute providing in effect 
that an aggrieved person might ap- 
peal within a specified time, provided 
he should give sufficient bond, etc., 
an appeal taken within the time limit 
was valid, although the bond was 
not given until after the expiration 
of that time). See also Wickelman 
vi AtB! Dick Co.,~85i*Bed.1851;. 129 
CCA 436. 

88. Wyman vy. Newland, 105 Me. 
‘260, 74 A 195. 

89. Clelland vy. Tanner, 8 Colo. 252, 
7 P 9; Gruner v. Moore, 6 Colo. 526; 
Pardridge v. Morgenthau, 157 Ill. 395, 
42 NE 74; Hake v. Strubel, 121 M11. 
321, 12 NE 676; Ex p. Ricks, 7 Heisk. 
(Tenn.) 364. 

90. Day v. Davis; 223) Il]. 53, 72 
NE 682 (where the statute provided 
that the time which the court might 
fix within which an appeal must-be 
filed should not be less than twenty 
days, and the court limited the time 
to five days). 

91. Davis v. Hamilton, 53 Ill. A. 


94. 

92. Charleston Bank v. Johnston, 
105 Tenn. 521, 59 SW 1381 (holding 
that, since no additional bond was 
required upon prosecution of a writ 
of error to reverse a decree of the 
court of chancery appeals, the fact 
that such additional bond was not 
filed in time was no ground for dis- 
missal of the writ of error). 

93. Harmon v. Herndon, 99 N. C. 
477, 6 SE 411; Boyden v. Williams, 
92 N. C. 546. 

94. McMahon v. Sherman City 
Bank, (Tex. Civ. A.) 61 SW 952. 

95. Miller v. Shea, 150 Mass. 283, 
22 NE 912. 


96. See generally Time [38 Cyc 
306]. 
[a] Fraction of day disregarded. 


—Hoyt v. Stark, 134 Cal. 
223, 86 AmSR 246. 

[b] Hour of filing.—An undertak- 
ing for an appeal delivered to the 
county judge at 9.30 P. M. of the 
tenth day after the judgment is ren- 


LS; “66DP. 


peal in such case is taken within the 
time fixed by statute. McKinley v. 
Chapman, 87 Nebr. 378, 55 NW 882. 
97. Colo.—Hax v. Leis, 1 Colowigas 
Ill.— Ewing v. Bailey, 5 Ill. 420; 
Brainard v. Norton, 14 Ill. A. 643. 
Miss.—Nickles vy. Kendrick, 76 
Miss. 334, 24 S 534. 

Nebr. —McKinley v. Chapman, 37 
Nebr. 378, 55 NW 882; Nonell v. Ter- 
williger, 8 Nebr. 360, 1 NW 246. 

Oh.—Bushong v. Graham, 4 Oh. Cir. 
Ct. 138, 2 Oh. Cir. Dec. 464; Morgan 
v. Stittigan, 1 Oh. Dec. (Reprint) 447, 


9 WestLJ 74. 

Tex.—Burr v. Lewis, 6 Tex. 76; 
Easton v. Wash, 4 Tex. A. Civ. Cas. § 
129, 16 SW 788; Bach v. Ginacchio, 1 
Tex A Civ. (Cas. 18 sLovonee. 

[a] In Louisiana neither the day 
on which the judgment was signed 
nor that on which the appeal was 
taken is to be included. State v. 
PES Super. Dist. Ct., 29 La. Ann. 


98. See statutes of the several 
states. 

99. Cal.—Dutertre v. San Fran- 
eisco! Supers |Ct..5 849 Calk 535, 24° 0P 


284; Hall v. El Dorado County Super. 
Ct., 68 Cal. 24, 8 P 509; Coker v. Co- 
lusa County Super. Ct., 58 Cal. 177. 
Ill.—Carson vy. Merle, 4 Ill. 168; 
Brainard v. Norton, 14 Ill. A. 648. 


fod erynas v. Diffenbaugh, 
(A.) 38 NE 72 
Caplinger v. Pritchard, 136 


Ky 
Ky. 349, 124 SW 352 
es: ‘~Holiman v. ‘Dibrell, 51 Miss. 


Nebr.—Davis Ve Wavisy 2iiaNebri 
859, 44 NW 40; Malick v. McDer- 
mot, 25 Nebr. 267, 41 NW 157; Bazzo 
EO lenereuiney 16 Nebr. 293, 20 NW 

N. C.—Boyden v. Williams, 92 N. 
C. 546; Wadsworth v. Carroll, 82 N. 
G; 333; Sever v. McLaughlin, 82. N. 
C, 882; Wade v..Newbern, 72 N. C. 

ene and v. Mitchell, (Ch. A.) 
37 SW 7 

ee v. Collins, 70 Tex. 752, 
8 SW 681; San Antonio, etc., R. Co. 
v. Sale, (Civ. A.) 31 SW 325. 

And see other cases in these ju- 
risdictions supra § 1253 note 80. 

[a] Date of judgment.—(1) Un- 
der a statute providing that an ap- 
peal bond must be filed within a cer- 
tain number of days after judgment, 
it was held that the time begins to 
run from the day that the judgment 
is entered of record in the court min- 
utes, showing a disposition of the 
cause. McIver v. McIntosh, 10 Tex. 
Civ. A. 581, 30 SW 1086. (2) Where, 


cause the bond was not filed within 
ten days after rendition of judgment, 
it appeared that the undertaking re- 
cited the judgment as having been 
recovered on the first day of the 
term, following the fiction that refers 
all the business of the term to its 
beginning, but the trial in fact took 
place during the second week, and 
the date of the justification was with- 
in ten days thereafter, the motion 
was denied. Worthy v. Brady, 91 N:; 
C. 265. (3) The time occupied in 
considering the petition for appeal is 
excluded. Acker v. Alexandria, etc., 
R. Co., 84 Va. 648, 5 SE 688. (4) 
Where it appeared that a judgment 
was rendered on the second day of 
February, and was amended on the 
twenty-eighth day of that month, 
and it was stated in the amendment 
that ‘on this second day of February, 
1895, the above-entitled cause coming 
on to be heard,” it was held that the 
judgment was amended nunc _ pro 
tune, and was in fact rendered by 
the court on the second of February, 
and an objection that an appeal bond 
filed on the fifth of February was not 
filed twenty days after the rendition 
of final judgment was overruled. San 
Antonio, etc., R. Co. v. Sale, (Tex. 
Civ cA.) 32 SW 325. (5) And where 
a decree recited that it was rendered 
Dec. 17, 1894, and was entered now 
for then by order of the court, it was 
held that, where the cause was heard 
Jan, / 12, 1895, and so stated in the 
first part of the decree, an appeal 
bond given Jan. 26, 18 895, was exe- 
cuted within the thirty days which 
had been granted therefor. Lillard 
v. Mitchell, (Tenn. Ch. A.) 37 SW 
703. (6) It’ has been held that, where 
a motion for a new trial has been 
made, the time for filing an appeal | 
bond, when dependent upon the date 
of the rendition of final judgment, 
runs from the date of the decision of 
the motion. Williams v. Sims, 4 Tex. 
A. Civ. Cas. § 151, 16 SW 786; Mis- 
souri Pac. R. Co. v. Houston Flour 
Mills Co., 2 Tex. A. Civ. Cas. § 573. 
But see Milo v. Nuske, 95 Tex. 241, 
66 SW 544. (7) And where such mo- 
tion has not been passed upon, the 


| time for filing the bond runs from 


the last day on which it could have 
been passed upon. West v. White, 4 
Tex. A. Civ. Cas. '§ 130,-16 SW 788: 
(8) But in Ohio it was held that 
where a party, after the rendition of 
judgment, files a motion for a new 
trial, the fact that such motion was 
continued and disposed of later does 
not extend the time for the giving of 
a bond on appeal. Parker v. Samp- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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on which the order allowing the appeal was made,? 
or from the adjournment of the term at which the 
judgment was rendered,’ or it may be determined by 
the filing or service of the notice of appeal.® 
der some statutes the bond must be filed before the 
close of the term of the court,* or on or before the 
first or the second day of the next term.® 
some jurisdictions the time is affected by the resi- 


dence of appellant.® 
Sundays and holidays. 


son, 13° Oh, Cir: (Ct, 660; 6: Oh. Cir 
Dec.. 355. 

{b] Date of order.—On motion to 
dismiss an appeal because the appeal 
bond was not filed in time, the fig- 
ures “8/2” at the side of an order 
denying a new trial, entered under 
date of August 11, was held to show 
denial of motion on August 2, the 
judge’s docket showing the denial as 
of such date. Hayes v. Gallagher, 
(Tex. Civ. A.) 46 SW 77. 

[c] Decrees not final—wWhere a 
sale of real estate was set aside for 
the vendor’s misrepresentation, and a 
decree entered that the notes given 
for the price should be rescinded, and 
the cause referred to a commissioner 
to take the accounts rendered neces- 
sary by the decree, a motion to dis- 
miss an appeal by the vendor from 
the decree, on the ground that the ap- 
peal bond was not. executed within 
one year from the date of the decree, 
was denied because the decree was 
not final in character. Trammell v. 
Ashworth, 99 Va. 646, 39 SE 593. 

1. Daum v. Conley, 27 Colo. 56, 59 
P 753; Pennington v. McNally, 11 
Colo. 557, 19.-P 503; Hill v. Chicago, 
218 Ill. 178, 75 NE 766; Pardridge v. 
Morgenthau, 157 Ill. 395, 42 NE 74; 
Carson v. Merle, 4 Iil. 168; Bairstow 
v. New York L. Ins. Co., 148 Ill. A. 
186; Heyer Storage Battery Co. v. 
Hanson, etc., Co., 92 Ill. A: 226. And 
see other cases in these jurisdictions 
supra § 1253 note 80. 

2. Brown v. Wheeler, ete, Mfg. 
eek Lane 1aOd of De (ee OLon) AES AOE hie 
Creary, 23 Fla. 61, 1 S 335; Chamblee 
v. Baker, 95 N. C. 98; Turrentine v. 
Richmond R. Co., 92 N. C. 642; Harris 
v. Gest, 4 Oh. St. 469 (within thirty 
days after regular term at which 
judgment was rendered, and not after 
“additional term’); Landon v. 

h. 202; Morgan. vy. Stitti- 
(Reprint) 447, 9 
WestLJ 74; Farris v. Gilder, 48 Tex. 
Civ. A. 492, 106 SW 896. And see 
other cases in these jurisdictions su- 
pra § 1253 note 80. 

[a] “Rising of court.”—Where the 
statute requires an appeal bond to 
be filed within a certain period after 
the “rising of such court,” final ad- 
journment for the term is meant. 
Morgan v. Stittigan, 1 Oh. Dec. (Re- 
print) 447, 9 WestLJ 74. 

[b] Judgment rendered out of 
term.—Where the record did not 
show on what day the judgment ap- 
pealed from was rendered, it having 
been rendered out of term by con- 
sent, an appeal bond filed on the same 
day that the facts were ‘found, the 
case on appeal filed, and the amount 
of the bond fixed, was held to have 
been given in time. Gwathney v. Sav- 
age, 101 .N. C. 103, 7 SE 661. 

{c] Nunc pro tunc judgment.— 
» Where a nunc pro tune judgment is 
entered at the July term, to take ef- 
feet at the April term preceding, an 
appeal bond filed within thirty days 
after the July term is not in time. 
Landon _v.. Reid, 10 Oh. 202. 

[d] In Texas appellant is required 
to file his appeal bond within thirty 
days after the adjournment of the 
term of court at which the judgment 
was rendered, or, if the term made 
by law continues more than eight 
weeks, within twenty days after no- 
tice of appeal is given. McLane v. 
Russell, 29 Tex. 127; Lyell v. Gauda- 
loupe County, 28 Tex. 57; Brown v. 
Allien, (Ciy. A.) 135 SW 601; Simp- 


The last day will gener- 
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legal holiday.’ 


Un- 


[§ 1255] (¢) 


And in 


son Baker, 57 Tex. Civ. A. 460, 122 
SWw O59: Carney v. Menefee, 53 "Tex. 
Civ. A. 490, 118 SW 1083; Nash _ v. 
Noble, 52 Tex. Civ. A. 425, 114 SW 
848; Farris v. Gilder, 48 Tex. Civ. A. 
499, 106 SW 896; Converse v. Trapp, 
(Civ. A.) 29 SW 415; Corley v. Renz, 
(Civ. A.) 25 SW 1130. And see other 
cases in this state supra § 1253 note 
80 


3. Cal.—In re Sutro, 152 Cal. 249, 
92 P 486, 1027; Clarke v.. Mohr, 125 
Cal. 540, 58 P 176; Robinson v. Tem- 
plar lodges Noses vase -O.) Ora Bet Lue 


Cal. 41, 45 P 998; Brown v. Green, 65 
Cal, 221, 3 P 811; Biagi v. Howes, 63 
Cal. 384. 


Bgldars dole Vig hOxX) Lo das 23, usoee 


Mont.—Johnson County Sav. Bank 
v. Joe Klaffki Co., 26 Mont. 384, 68 
P 410 (time runs from service and 
not filing of notice). 

Or.—Heiney v. Heiney, 43 Or. 577, 
73 P 1038; Northern Pac. Terminal 
COB: ,lowenbers, HIV Or 28 Oso nO oes 

S. D.—Pierce v. Manning, Dee Sap e 
306, 47 NW 295. 

Tex, —Eayes v. Gallagher, (Civ. A.) 
46 SW 77; Southern Pac. Co, v. Phil- 
lipson, (Civ. A.) 28 SW 55. 

Wash.—De Roberts v. Stiles, 24 
Wash. 611, 64 P 795; Shannon v. Con- 
solidated Tiger, ete., Min. Co., 24 
Wash. 119, 64 p 169; Savage v. Gra- 
ham, 14 Wash. BARE 44 P 540; Asher 
v. Sékofsky, 10 Wash. 379, 38 Pp ae 
And see Owen vy. Owen, 41 Wash. 642 
84 P 606 (holding an appeal from an 
order denying a motion to vacate a 
judgment foreclosing a tax lien to be 
governed by the general statute of 
appeals). 

And see other cases in these ju- 
risdictions supra $ 1253 note 80. 

[a] Under the Washington code 
which provides that the appeal bond 
may be filed with the clerk “at or 
before the time when the notice of 
appeal is given or served or within 
five days thereafter” (1) a bond filed 
August 25 is in due time, where no- 
tice of appeal is given August 24 
and filed the next day. Shannon v. 
Consolidated Tiger, etc., Min. Co., 24 
Wash. 119, 64 P 169. (2) And where 
defendant gives notice of appeal be- 
fore entry of judgment, and, after 
a motion for a new trial has been 
denied, serves a new notice within 
the required ninety days, an appeal 
bond filed within five days after the 
second notice is in time. Hodges v. 
Wright, 81 Wash. 321, 142 P 692. 

[b] Under the Nevada statute the 
failure to file the undertaking within 
the time prescribed does not prevent 
the filing of a new notice with an 
undertaking thereafter, provided the 
time to appeal has not expired. 
Douglass v. Thompson; 35 Nev. 196, 
127 P 561, AnnCas1914C 920. 

4 Natcher vy. Natcher, 153 Ind. 
368, 55 NE 86 (from interlocutory 
order made in term time bond must 
be filed before close of term at which 
the order is made, and, if it is made 
in. vacation, bond must be filed be- 
fore close of next term thereafter). 


5. Swafford v. Rosebloom, 92 Ill. 
A. 106 [aff 189 Tll. 392, 59 NE 790]; 
West Jersey, etc., R. Co. v. Miller, 66 
N. J. L. 178, 48 A 995. 

6. See statutes of the several 
states. 

{a] Thus under the Texas statute 


a nonresident of the county wherein 
judgment was rendered may file his 
appeal bond within thirty days after 
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ally be excluded when it falls on Sunday’ or on a 
But in some instances it has been 
held that Sunday must be included in the com- 
putation, even though it be the last day.® 


Extension of Time. Where the 


time within which an appeal bond or undertaking 
must be filed is fixed by statute, the general rule, 
in the absence of statutory authority, is that such 
time cannot be extended by the court.!° 
ever, the statute does not fix the time for the filing 


If, how- 


the adjournment of the term, or, 
where the term continues more than 
eight weeks, within thirty days after 
notice of appeal is given, while a 
resident of the county must file such 
bond within twenty days after ad- 
journment, or after notice of appeal, 
as the case may be. Brown v. Allen, 
(Civ. A.) 135 SW 601; -Garney v. 
Menefee, 53 Tex. Civ. A. 490, 118 SW 
1083; Nash v. Noble, 52 Tex. Civ. A. 
425, 4114 SW 848; Hayes v. Gallagher, 
(Civ, A). 46 (SW 77 | Converse, iw. 
Trapp, (Civ. A.) 29 SW 415; Southern 
Pac. (Con ly: Ebillitpsente, (Civ pea) ees 
SW 55; Corley v. Renz, (Civ. A.) 25 
Sw 1130. 

7. Robinson v. Templar Lodge No. 
17. tO. 4O won la Callin ant: 45 P 998: 
Case v. Spiegel, 44 Til. A. 588; Brain- 
ard vy. Norton, 14 Ill. A. 643; Deere v. 
Hodges, 59 Nebr. 288, 80 NW 897; 
Monell v. Terwilliger, 8 Nebr. 360, 1 
NW 246; West v. West, 20 R. I. 464, 
40 A 6. ‘ 

[a]. In GDouisiana all Sundays are 
excluded from the computation under 
the provisions of the code. Tupery v. 
Edmondson, 29 La. Ann. 850; State v. 
od Super. Dist. Ct.,. 29. Lal Anne 


8. State v. Judge Super. Dist. Ct., 
29 La. Ann. 223; Deere v. Hodges, 59 
pias 288, 80 NW 897. 

9." Exp: Dodges 7% .Cow: . (Ns ove): 
147; Burr v. Lewis, 6 Tex. 76. 

[a] Under the Mississippi statute, 
which provides that “when process 
shall be required to be served or no- 
tice given any number of days, the 
day of serving the process or of giv- 
ing the notice shall be excluded and 
the day of appearance included; and 
in all other cases when any number 
of days shall be prescribed, one day 
shall be excluded and the other in- 
cluded. When the last day falls on 
Sunday, it shall be excluded, but in 
other cases Sunday shall be reckoned 
in the computation of time,” it was 
held that when the last day falls on 
Sunday it shall be excluded, but in 
such case the first day must be in- 
cluded in the count. Nickles v. Ken- 
drick, 76 Miss. 334, 341, 24 S 534. 

10.’ Cal.—McCracken v. Los Ange- 
les County Supér. Ct.,.86 Cal. 74, ard 
P 845; Aram v. Shallenberger, 42 Cal. 
21d; Gordon v. Wansey, 19 Cal. 82; 
Hilliott v: Chapman, ‘1b Cals. 3835 
Rauer’s Law, etc., Co. v.. Standley, % 
Cal. A. 44, 84 P 274. 

Jda.—West v. Dygert, 13 Ida. 641, 
92 P .753; Brown v. Hanley, 3 Ida. 
219, 28 P 425. 

Ill.— Hill v. Chicago, 218 Ill. 178, 
75 NE 766; Rozier v. Williams, 92 
LU Ses Kolvi v. Krulewich, 107 Ill. 
Arroo Kenny v. Jones, 37 Temenos 

Mass.—Snow  v. Dyer, 178 Mass. 
393, 59 NE 1023. 

Mo.—State v. Graves, 147 Mo. A. 
hes 126 SW 749. 


J.—Delaney v. Burcklee, 57 N. 
J. L. 328, 30 A 809. 
mop C.— Stell v. Barham, 86 N. C. 


Oh.—Trader v. Sale, 18 Oh. Cir. Ct. 
814, 1 Oh. Cir. Dec. 654. 
Or.—Odell v. Gotfrey, 13 Or. 466, 11 


1 ANG): 

Tenn.—Davis v. Wilson, 85 Tenn 
383, 5 SW 285. 

Ont.—Tabb vy. Grand Trunk RR, .@o., 
8 Ont. L. 281, 4 OntWR 116. 
Mekal Postponement of time for en- 
try of judgment.—But where a party 


against whom a decision is to be 
made expresses an intention to ap- 


® 
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of an appeal bond or undertaking, 
court to fix such time in its order allowing the ap- 
peal, the court may, prior to the expiration of the 
time so fixed extend the time for filing the same." 
And under statutes in some jurisdictions the time 
may be extended for good cause shown.’” 
in some jurisdictions the time may be extended even 
after expiration of the time originally fixed,’* the 
general rule is that where the time originally fixed 
has expired without any extension of time, jurisdic- 
tion is lost, and the court has no power to after- 
ward extend the time, or to enter a nune pro tune 
order restoring the right of appeal so lost, and upon 
proper application the appeal will be dismissed.* 


but requires the 


APPEAL AND ERROR 


Although 
[§ 1256] 


As a rule, the making of an order extending the 


peal, and desires to have the time for 
filing the bond extended beyond the 
next return day, it is within the 
power of the district court in its dis- 
cretion to postpone the formal entry 
of the judgment to a reasonable time, 
even to a time beyond the next re- 
turn date, so that the proposed appel- 
lant may then be prepared to file his 


bond. Snow vy. Dyer, 178 Mass. 393, 
59 NE 1023. 
[b] The erroneous extension of 


the time does not invalidate the ap- 
peal, if the undertaking is in fact 
filed within the proper time. Car- 
michael v. School Lands, 4 Miss. 84. 


[ec] When fixing of erroneous time 
immaterial.—Although Rev. st. 
(1899) § 809 (Annot. St. [1906] p 


777), provides that the court, on al- 
lowing an appeal, may allow appel- 
lant time in vacation not exceeding 
ten days within which to file a bond, 
a bond filed and approved within ten 
days from the adjournment of the 
term was valid, although the order 
erroneously allowed fifteen days for 
filing the same. State v. Graves, 147 
Mo. A. 324, 126 SW 749. 

11. Hill v. Chicago, 218 Ill. 178, 75 
NE 766; Plotke v. Chicago Title, ete., 
Co., iyi) GONE 234, 51 NE 754 [Loverr 
McGowan v. Duff, 41s AS bi bare 
dridge v. Morgenthau, iHayye AON. YBOoy. 
42 NE 74; Robare v. Kendall, 22 Nebr. 
677, 35 NW 940 

[a] Discretion of court.—The ex- 
tension of the time within which an 
appeal bond may be filed is discre- 
tionary with the court, but such dis- 
cretion must be exercised with ref- 
erence to the statutes relating to the 


subject. Swafford v. Rosebloom, 92 
a A. 106 [aff 189 Ill. 392, 59 NE 
TOON: 

[b] When not extended.—An or- 


der extending the time for filing a 
bill of exceptions does not operate 
to extend the time fixed for filing the 
appeal bond, since the appeal may be 
perfected either with or without the 
bill of exceptions. Hill v. Chicago, 
218 Ill. 178, 75 NE 766. 

{c] Computation of extension.— 
Where, after the time for filing an 
appeal bond has expired, the court 
gives additional time, such time is 
computed from the day it is allowed, 
and not from the day of such expira- 
tion. Plotke v. Chicago Title, etc., 
@o:, 175 TW 234, 51 NE 754. 

12. Cal.—Schloesser v. Owen, 134 
Cal. 546, 66 P 726; Wadsworth v. 
Wadsworth, 74 Cal. 104, 15 P 447; 
Rauer’s Law, etc., Co. v. Standley, 3 
Cal. A. 44, 84 P 214. 

Colo.—Pennsylvania Mortg. Trust 
Cos. lott, 19 Colo: 394 3owE. owe 
Lusk v. Kershow, 17 Colo. 481, 30 P 
62; Pennington v. McNally, 11 Colo. 


557, 19 P 503; Reeves v. Best, 13 
Colo..A. 225, 56 P 985. 

Conn.—General Hospital Soe. v. 
New Haven Rendering Co., 79 Conn. 


BSiye Gor Aveh065,08 lio: PAIN SIR io eo, 
AnnCas 168. 


Ind.—State v. Edwards, (A.) 37 NE 


1 0b: 

Mass.—Snow v. Dyer, 178 Mass. 
393, 59 NE 1023 (but "not beyond the 
next term). 


N. J.—Lacy v. Cox, 15 N. J. L 469. 


N. C.—Carroll v. McGee, 25 N. C. 
13 (by consent). 

Can.—Atty.-Gen. v. Scott, 34 Can. 
SiC 232, 

Ont.—Tabb vy. Grand Trunk R. Co., 
8 Ont. L. 281; Brenner vy. Toronto R. 
Co., 11 OntWR 55, 441. 


[a] Actions for forcible entry and 
detainer expressly excepted.—Snow v. 


Dyer, 178 Mass. 393, 59 NE 1023. 

{[b] Delay caused by judge reason 
for extending time. Atty.-Gen. v. 
Scott, 34 Can, S. C. 282. 

13. Pennington -v. McNally, 11 
Colo. 557, 19 P 503 (during term); 


Robare v. Kendall, 22 Nebr. 677, 35 
NW 940; Tabb v. Grand Trunk R. Co., 
8 Ont. L. 281 (holding that a judge 
of the court of appeal may not ex- 
tend the time for the allowance of 
security on a pending appeal, but 
the full court of appeal or the su- 
preme court may grant leave or al- 
low a special appeal by virtue of 
statutory authority). See also North- 
West Thresher Co. v. Andrews, 1 
Alta. L. 425, 9 WestLR 282. 

Allowing filing nunc.pro tunc see 
supra § 1253. 

{a] Extension denied under the 
circumstances.—Ray v. Port Arthur, 
T Ont. Ly 737, .3 JOntw Riz) bud= 
aoa Bay Co. v. Kenora, 11 OntWR 

14. Cal.—Rauer’s Law, etc., Co. v. 
Standley, 3 Cal. A. 44, 84 P 214. 

Tll.— Hill v. Chicago, PS lees. 
75 NE 766 [crit Plotke v. Chicago 
Title, ete. Co., 175 Tll. 234, 51 NE 
754]: Pardridge v. Morgenthau, 157 
Til. 395, 42 NEY 74; Kolvi v. Krule- 
wich, 107 Ill. A. 35; Gorski v. Feath- 
erstone, 55 Ill. A. 368. 

N. Y.— Wait v. Van Allen,.22°N. -Y. 


319. 

N. C.—Bowen v. Fox, 99 N. C. 127, 

5 SE 437. 

Oh.—Trader v. Sale, 18 7Oh) Cir. (Ct. 
814, 1 Oh. Cir. Dec. 654. 

Tex.— Wilkes v. Brown, (Civ. A.) 
80 SW 844. 

Ont.—Ray v. Port Arthur, etc, R. 
COrmeles Oe Wise Oiler OntwWR 345,03 
OntWR 160, 724, 34 CanLTOccNotes 

Que.—Larocque v. Rosenthal, 5 
Que. Pr. 386; Asbestos, ete., Co. v. 
William Sclater Co., 10 Que. K. B. 61, 
Saar Pr, 491, 21 CanLTOccNotes 


eects F nunc pro tunc see 
supra § 125 

‘Los Serublase v. Morgenthau, 157 
Tll. 395, 42 NE 74; Marseilles v. 
Howland, 136 Ill. 81, 26 NE 495: 
Hawes v. Peo., 129 Til. 123, 21 NE 
777; Hake v. Strubel, 121 TV. ood, 12 
NE, ee Kolvi v. Krulewich, AOE aA le 


A. 

16. Pennington v. McNally, 11 
Colo. 557, 19 P 503; Abernethy v. 
Wright, 33 Colo. A. 81, 127 P 450: 


Reeves v. Best, 13 Colo. A. 225, 56 Pp 
985; Parker v. Snow, 143 Mass. 423, 
9 NE 808. 

[a] Where the record is silent as 
to whether the appellee had notice 
of the application to the county court 
for an order extending the time with- 
in which to file the appeal bond, it 
will not be presumed that no notice 
was given of such application. Pen- 
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time fixed by the court for the filing of an ap- 
peal bond or undertaking is an exercise of ju- 
dicial power which can only be performed by the 
court in term time,!® and under some statutes it 
is necessary that appellee be given notice of the 
application for such extension; otherwise the ap- 
peal will be dismissed.?® 

(d) Premature Filing. In some juris- 
dictions it is held that an appeal is not properly 
perfected, and will be dismissed if the bond or 
undertaking was filed prematurely,’ as, for ex- 
ample, before filing or service of the notice of 
appeal,’® or before the judgment, order, or decree 
was rendered or made.}® 


The contrary, however, 


nington vy. McNally, 11 Colo. 557, 19 
P 503. 


17. See cases in following notes. 

18. Cal.—Clarke v. Mohr, 125 Cal. 
540, 58 P 176; Little v. Jacks, 68 Cal. 
343, 8 P°856, 9 P 264, 11 P 123; Aram 
v. Shallenberger, 42 Cal. 275; Carpen- 
tier v. Williamson, 24 Cal. 609; Buf- 
fendeau v. Edmondson, 24 Cal. 94; 
Dooling v. Moore, 19 Cal. 81; Buck- 
holder v. Byers, 10 Cal. 481; Hastings 
Vv. Halleck, V0) 'Cal. 3a: 
Pe ag Tie a v. McGauhy, 4 Colo. 


Ida.—Wilson v. Bartlett, 7 Ida. 269, 
62 P 415; Clark v. Lowenberg, 1 Ida. 
654; Peo. v. Hunt, 1 Ida. 371. 

Nev.—Spafford v. White River Val- 
ley Land, etc., Co., 24 Nev. 184, 51 P 


i liays Reese Gold, ete., Min. Co. v. Rye 
Patch Cons. Mill, ete., Co., 15 Nev. 


Or.—Hawthorne v. East Portland, 
12 Or. 210, 6 P 685; Weiss v. Jackson 
County, 8 Or. 529. 

Wash.—Laurendeau v. ‘Fugelli, 16 
Wash. 367, 47 P 759. Contra Runyan 
v. Russell, 3 Wash. 665, 29 P 348. 
And compare London Debenture Corp. 
v. Warren, 9 Wash. 312, 37 P 451. 

[a] Date of bond not controlling. 
—The fact that an appeal bond is 
dated anterior to the notice of appeal 
will not invalidate the appeal where 
the bond is not approved and filed un- 
til the day upon which the notice is 
given. Paul v. Cragnaz, 25 Nev. 293, 
59 E857, 60 PeOs3. var LRA 540. See 
SAN Dahl v. Tibbals, 5 Wash. 259, 31 

thy Clerical error in date.—An ap- 
peal will not be dismissed for fail- 
ure to file the bond within five days 
after the date of acceptance of sery- 
ice appearing thereon, where such 
date antedates the notice and bond, 
and was evidently a clerical error. 
Andrews v. Uncle Joe Diamond Brok- 
er, 44 Wash. 668, 87 P 947. 

[c] Execution by sureties. — An 
appeal from a judgment is valid, al- 
though the undertaking is signed by 
the sureties before the notice of ap- 
peal has been served. Stackpole v. 
Hermann, 126 Cal. 465, 58 P 935. And 
see Zienke v. Northern Pac. R. Cond 
Ida. 746, 65 P 431 (holding that ‘an 
undertaking on appeal from an order 
denying a, new trial, executed and 
verified by the sureties on the same 
day after the order was made, but 
before the same was filed by the 
clerk, is sufficient where it is shown 
that the undertaking on appeal was 
filed simultaneously with the notice 
of appeal, but after the order ap- ~ 
pealed from had been filed by the 
clerk). 

19. Stackpole v. Hermann, 126 Cal. 
465, 58 P 935; Clarke v. Mohr, 125 
Cal. 540, 58 P 176; Wilson v. Hole- 
man, 2 Oh. 253. 

fa] Undertaking divisible.—But, 
where an undertaking on appeal is 
executed between the time of enter- 
ing the judgment and the filing of a 
motion for a new trial, and is de- 
signed to cover the appeal from both, 
the instrument is divisible, and the 
fact that it is invalid for want of 
consideration as to the appeal from 
the order does not affect its validity 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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has been held,?° and in some cases the 
due to mistake or accident, may be 
And a bond 
taking is not prematurely filed, so as 
the appeal subject to dismissal, if it is filed on 
the same day that notice of appeal is filed or 


amendment or refiling.?+ 


served.?? 
[§ 1257] k. Service or Notice. 


prevailing in some jurisdictions it is required that 
the bond or undertaking on appeal, 
thereof shall be served on the adverse party, or 
his agent or attorney,?? and such copy must show 
the residence of the sureties,?* and the place of 
Under some statutes’ the service of the 
bond or undertaking on appeal has been held to 


filing.?° 


be a jurisdictional prerequisite, 


make such service ground for dismissing the ap- 


peal,?® unless due to accident or 


under other statutes it is held that such failure 
does not affect the jurisdiction, and is not ground 
for dismissal,?® or that it may be waived by 


as to the appeal from the judgment. 
Clarke v. Mohr, 125 Cal. 540,58 P 176. 

20. Wores v. Preston, 4 Ariz. 92, 
77 P 617 (holding that an appeal is 
perfected, under the code, upon the 
concurrence of two acts, the giving 
of notice of appeal, and the filing of 
an appeal bond, and the fact that an 
appeal bond was filed before the rul- 
ing of the court upon the motion for 
a new trial did not vitiate the ap- 
peal, where notice of appeal was not 
given until after the motion for a 
new trial had been overruled); Le 
Blane v. Rougeau, 39 La. Ann. 230, 1 
S 420 (holding that an appeal will not 
be dismissed where the bond was 
furnished, before the order of appeal 
was granted, for an amount corre- 
eure with that fixed in the or- 

er). 

21. Hawthorne v. Hast Portland, 
12 Or. 210, 6 P 685. See also infra § 
1264 note 74 [a]. 

{a] Refiling.—Under the South 
Dakota statute which provides, as to 
the undertaking on appeal, that the 
original must be filed with the notice 
of appeal, it was held that the fact 
that such an undertaking, reciting 
that the appellant ‘thereby intends to 
appeal,” was executed and filed more 
than three months before the notice 
of appeal did not invalidate it where 
a copy of it was served with the no- 
tice of appeal, and the original was 
refiled with such notice. Pierce v. 
Manning, 1S. D. 306, 47 NW 295. 

[b] Waiver and reapproval.—An 
appeal will not be dismissed on the 
ground that the bond is dated prior 
to the decree appealed from, where 
the record shows that, subsequent to 
the decree, appellee’s attorneys in- 


dorsed on the bond which had been |’ 


filed: ‘This bond is satisfactory to 
be reapproved,” and the court there- 
upon accepted and approved the bond. 
Lewis v. Luckett, 32 App. (D. C.) 188. 

22. Stewart v. Burbridge, (Cal. A.) 
101 P 419; McAulay v. Tahoe Ice Co., 
3 Cal. A. 642, 86 P 912; State v. Alta 
Silver Min. Co., 24 Nev. 230, 51 P 982; 
Poppleton v. Nelson, 10 Or. 437; Dahl 
vy. Tibbals, 5 Wash. 259, 31 P 868. 

23. N. Y.—Raymond vy. Richmond, 
76 N. -Y. 106; Gilpin v. Savage, 138 
App. Div. 416, 124 NYS 875: Wick v. 
Ft. Plain, etc. R, Co., 21. Mise. 718; 
49 NYS 334; Cushman v. Martine, 13 
HowPr 402; New-York Cent. Ins. Co. 
v. National Protection Ins. Co., 10 
. HowPr 344; Blood v. Wilder, 6 How 
Pr 446. 

N. C.—Robeson v. Lewis, O4ING IC. 


734. 

N. D.—Lough v. White, 14 N. D. 
353, 104 NW 6518; Richardson vy. 
Campbell, 9 N. D. 100, 81 NW 31. 

Or.—Small v. Lutz, 41 Or. 570, 67 
P 421, 69 P 825. 

Ss. D.—Aldrich v. Public Opinion 
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APPEAL AND ERROR 


defect, if 
cured by 
or under- 
to render 
ute is silent as 


Under statutes 


or a copy 


and failure to 


ing. 
But 


mistake.?7 


Pub. Co.; 27S. D. 589,132, NW,-278; 
Donovan vy. Woodcock, 18 S. D. 29, 99 
NW 82 (new undertaking must ac- 
company notice of appeal after ex- 
ception to sureties); Morrison  v. 
O’Brien, 17 S. D. 372, 97 NW 2; Toler- 
ton; etc: CoO; Wa, CASDErSON hla Onn y 
206, 68 NW 908; McConnell v. Spick- 
er, 13 S. D. 406, 88 NW 4385; Mather 
v. Darst, 11 S. D. 480, 78 NW_ 954; 
her v. Manning, 1S. D. 306, 47 NW 


Wash.—Rogers vy. Trumbull, 32 
Wash. 211, 73 P 381. 
Wis.—Haessly v. Secor, 135 Wis. 


548, 116 NW 175; Maxwell v. Wes- 
sels, 7 Wis. 108. 
Blood v. Wilder, 6 HowPr (N. 

Morrison vy. O’Brien, 17 S. 
2; Pierce v. Manning, 
1S. D. 306, 47 NW 295. 

25. N. Y. Code Civ. Proc. § 1334. 

26. Lough v. White, 14 N. D. 353, 
104 NW 518; Richardson v. Campbell, 
9° NE SD 100, 8h NW: 313, Rogers .v. 
Myra, sioen NAS Dee 2 Ld uncom by eo Sa 
[expl De Roberts v. Stiles, 24 Wash. 
611, 64 P 795, as having been decided 
under a statute which did not require 
the service of the bond]; Haessly v. 


Secor, 135 Wis. 548, 116 NW 175; 
White v. Polleys, 20 Wis. 503, 91 
AmD 432; Maxwell v. Wessells, 7 
Wis. 103. 


27. Dowell v. Bolt, 45 Or. 89, 75 P 
714 (holding that, where the failure 
to serve the undertaking was due to 
a mistake either of law or fact, the 
appeliate court may permit the sub- 
sequent performance of the act 
where it appears that the notice of 
appeal was given in good faith); 
Russel v. Bartlett, 9 Wis. 556. 

28. Aldrich v. Public Opinion Pup! 
Co., 27 S. D. 589, 132 NW 278; Mor- 
rison v. O’Brien, 17 S:.{D. 372: $7 NW 
2c MicConnelh ivan Spicker. 13:05) DD: 
406, 83 NW 435: Mather v. Darst, 11 
S. D. 480, 78 NW 954; De Roberts v. 
Stiles, 24 Wash. 611, 64 P 795; Home 
Sav., ete., Assoc. v. Burton, 20 Wash. 
688, 56 P 940; Harrigan v. Gilchrist, 
121 Wis. 127, 99 NW 909. 

fa] Serving new bond.—A party 
who has not complied with Code Civ. 
Proc. § 445, which declares that, to 
render an appeal effectual for any 
purpose, an appeal undertaking must 
be executed by the appellant, has a 
right to treat his notice of appeal as 
a nullity, and, within the time al- 
lowed for appeal, to serve a new bond 
complying with the section. Aldrich 
v. Public Opinion, Pub. Co., 27 S. D. 
589, 132 NW 278. 

29. See infra § 1279. 

30. See codes and general laws of 
the several jurisdictions. 

[a]. The service of the notice of 
eppeat operates as a notice of the fil- 
ing of an undertaking.—Dutertre v. 


‘tice of appeal. 
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failure to object within a reasonable time.?? Where 
the statute directs the manner in which the bond 
or undertaking must be served, such direction must, 
of course, be complied with;*° but where the stat- 


to the manner of service, the di- 


rections of the court should be obtained and fol- 
lowed, and a service made in accordance with such 
directions will be deemed sufficient.*+ 
practical uniformity in the statutory requirements 
of the various states as to the time for serving 
the bond or undertaking on appeal.*? 
jurisdictions the court may, on motion, require 
acceptance of service of an undertaking.®* 

[§ 1258] 4. Amendments and New or Addi- 
tional Bonds or Undertakings *4*—a. 
Power to Amend or Give New Bond or Undertak- 
(1) In General. 
been held that, as the giving of a sufficient bond 
or undertaking is essential to appellate jurisdic- 
tion, neither the lower court, after expiration of 
the time for giving the same,?® nor the appellate 


There is no 


In some 


Right and 


In some jurisdictions it has 


San Francisco Super. Ct., 84 Cal. 
535, 24 P 284; Columbet yv. Pacheco, 
46 Cal. 650. 

[b] Need not be served on clerk.— 
Tolerton, etc., Co. v. Casperson, 7 S. 
D. 206, 63 NW 908. 

31. Whereatt v. Ellis, 103 Wis. 
348, 79 NW 416, 74 AmSR 865. 

32. Colo.—It need not be served on 
the day on which it is filed. Cody v. 
Filley, 4 Colo. 342. 

N. Y.—A copy of the undertaking 
must be served with the notice of 
appeal, or before the expiration of 
the time of appeal. Raymond vy. 
Richmond, 76 N. Y. 106. 

N. C.—The undertaking must be 
served on the adverse party with the 
notice of appeal. Robeson vy. Lewis, 
64 N. C. 734. 

N. D.—The undertaking may be 
served before it is either approved or 
filed. Wilson v. Atlantic El. Co., 12 
N. D. 402, 97 NW 5385; Eldridge v. 
Knight, Lilie DY 552, 93 NW 860. 

S. D.Must be served with the no- 
Aldrich y. Publie 
Opinion Pub. Co., 27 S: D: 589, 432 
NW 278; Donovan v. Woodcock, 18 
S. D. 29,. 99 NiW. 82; Morrison’ v: 
O%Brien, 17S. “D: 37.2,, 9.7, NW 25 And 
see Pierce v. Manning, 1 S. D. 306, 
47 NW 295. 

Wash.—Should be served with the 
notice of appeal. Rogers v. Trumbull, 
32, Washe20t. 73 238i: 

33. Gilpin v. Savage, 138 App. Div: 
416, 124 NYS 875. 

[a] Inconsistent positions.— 
Where respondent returns an under- 
taking on appeal to appellant, he 
cannot thereafter claim both that the 
service of the undertaking so far 
perfected the appeal as to deprive 
the lower court of jurisdiction to 
pass on a motion to require accept- 
ance of service of the undertaking, and 
that the service was so defective as 
to render the appeal ineffectual. Gil- 
pin ve Savage, 138 App. Div. 416, 124 
NYS 875. 

34. See also infra § 1440. 

New bond on second or further ap- 
peal see sunra § 1267. 

35... Bradley. .v.-Galt,/16,.D;(C. 31% 
18 D. C. 614: Whitney v. Frisbie, 6 
D. C_, 262; Bennett.v. Karasik) 164 
ii. A. 362; Barrow v. Clack, 45 Lia: 
Ann. 478, 12 S 6381; Vaill v. New 
Shoreham, 18 R. I. 405, 28 A 344. 
See infra § 1271. 

[a] Before expiration of time for 
filing bond.—(1) If an appeal bond is 
insufficient in amount or defective, 
the trial court, within the time for 
filing a bond and perfecting the ap- 
peal, may allow it to be amended, or 
allow a new or additional bond to be 
given. Fitzpatrick v. Letten, 123 La. 
748, 49 S 494, 17 AnnCas 197; State 
v. Davis, 119 La. 247, 44 S 4; Web=- 
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court has any power, unless it is conferred by 
statute, to allow a defective and insufficient ap- 
peal bond or undertaking to be amended or a new 
bond or undertaking to be filed in lieu thereof.*® 
In other jurisdictions, however, the courts have 
taken a different view, and in some cases have 
‘permitted such amendment or the filing of a new 
and sufficient bond or undertaking without any 
express statutory authority therefor,*’ when not 


er’s Suce., 110 La. 674,°34 SS 731; 
Johnson v. Clack, 29 La. Ann. 762; 
Dugas v. Truxillo, 15 La. Ann. 116; 
Smith v. Vanhille, 11 La. 382. And 
see Parsons v. Little, 28 App. (D. C.) 
218. (2) In Louisiana the court will 
not dismiss an appeal on account of 
a defective bond where the only ef- 
fect of the dismissal will be to con- 
fer on the appellant a right to exe- 
cute a new bond and obtain another 


appeal. State v. Davis, 119 La. 247, 
44 S$ 4. 
86. Colo.—Andre vy. Jones, 1 Colo. 


489. 

Iowa.—Sutton v. Bower, 124 Iowa 
58, 99 NW 104; Minton v. Ozias, 115 
Iowa 148, 88 NW 3386. 

La.—Vicksburg, et¢e:; ~R.. Co. v. 
Hempkin, 15 La. Ann. 523; Crawford 
v. Alexander, 14 La. Ann. 708; Jor- 
dan v. Saunders, 13 La. Ann. 417; 
Nouvet v. Armant, 12 La. Ann. -71; 
Dunlap v. Price, 10 La. Ann. 155. 

Mo.—Green v. Castello, 35 Mo. A. 
127. 

Or.—Alberson v. Mahaffey, 6 Or. 
412; Cross v. Chichester, 4 Or. 114. 

R. I.—vVaill v. New Shoreham, 18 
R. I. 405, 28 A 344. 

Wash.—Northern Counties Inv. 
Trust v. Hender, 12 Wash. 559, 41 P 
913. : 

387. U. S.—Taylor v. Leesnitzer, 
2200 CEES. VON ole OCcano id, 0D mia. ed. 
382; Hudson -v. Parker, 156 U. S. 
277, 15 SCt 450, 39 L. ed. 424 (‘in the 
exercise of its inherent jurisdiction 
as a court of error’’); Evans v. State 
Bank, 134 U. S. 330, 10 SCt 493, 33 
L. ed. 917; Richardson v. Green, 130 
W. Ss 104,°9:. SCt. 443) 32. Th ed. 872; 
Brown v. McConnell, 124 U. S. 489, 
8 SCt 559, 31 L. ed. 495; New Orleans 
Ins. 'Co. -v. Albro'Co., 112° U. S: 506, 5 
SCt 289, 28 L. ed. 809; Brandies v. 
Cochrane, 105 U. S. 262, 26 L. ed. 
989; Seward v. Comeau, 102 U. S. 161, 
26 L. ed. 86; O’Reilly v. Edrington, 96 
eS 724, (24° L ed. 16593.  -Bigler v. 
Waller, 12 Wall. 142, 20 L. ed. 260; 
Seymour v. Freer, 5 Wall. 822, 18 L. 
ed. 564; The Dos Hermanos, 10 
Wheat. 306, 6 L. ed. 328; Smythe v. 
New Orleans Land Co., 184 Fed. 892, 
107 CCA 214; Blaffer v. New Orleans 
Water Supply Co., 160 Fed. 389, 87 
CGA 341: Columbus” Chain™ Cosy. 
Standard Chain Co., 145 Fed. 186, 76 
CCA 164; Swift v. Kortrecht, 110 Fed. 
328, 49 CCA 68 [aff 112 Fed. 709, 50 
CCA 429]; McNulta v. West Chicago 
Park Comrs., 99 Fed. 328, 39 CCA 545; 
Morrin v. Lawler, 91 Fed. 693; Cent- 
ral Trust Co. v. Continental Trust 
Co., 86 Fed. 517, 30 CCA 235; Wickel- 
man v: A.B: Dick’ Co.,"85 Bed. 851, 
29 CCA 436; U. S. Trust Co. v. West- 
ern Contract Co., 81 Fed. 454, 26 CCA 
472; Chicago Dollar Directory Co. v. 
Chicago Directory Co., 65 Fed. 463, 13 
CCA 8; McClellan v. Pyeatt, 49 Fed. 
259, 1 CCA 241; Deen v. Hemphill, 
7 EF. Cas. No. 3,736a, Hempst. 154. 

Cal.—Mansfield v. Stern, 4 P 1777; 
Hill v. Finnigan, 54 Cal. 493; Stark 
v. Barrett, 15 Cal. 361; Cunningham 
Ve EHopkinsy'S! ‘Cal-=(33 Coulter” -v; 
Stark, 7 Cal. 244; Billings v. Road- 
house, 5 Cal. 71. 

Fla.—Nash v. Haycraft, 34 Fla. 
449,16 S 324. 

Ind.—Meehan v. Wiles, 93 Ind. 52. 

Minn.—Riley vy. Mitchell, 38 Minn. 
9, 35 NW 472. 


Mont.—Woodman.y. Calkins, 12 
Mont. 456, 31 P 63. 
Nebr.—Northrup vy. Bathrick, 78 


Nebr. 62, 110 NW 685; McGinnis v. 


APPEAL AND ERROR 


under statutory 


lower court or 


R. K. Johnson Co., 74 Nebr. 356, 104 


NW 869; Rube v. Cedar County, 35 
Nebr. 896, 53 NW 1009; Jacobs v. 
Morrow, 21 Nebr. 233, 31 NW _ 739; 


Casey v. Peebles, 13 Nebr. 7, 12 NW 
840; O’Dea v. Washington County, 3 
Nebr. 118. 

N. Y.—Eldridge v. Howell, 4 Paige 
457. 

N. C.—Robeson v. Lewis, 64 N. C. 
734. 

Oh.—Germania Bldg., etc., Assoc. 
v. Kerns 4, Oh. Cir) "Ct 235.) 2, 0h, Cir: 
Dec. 405. 

Pa.Kerr v. Martin, 122 Pa. 436) 
15 A 860; Womelsdorf v. Heifner, 104 
Pa, ‘1s: “Efosie ‘vi Gray, “73° Pa. 502; 
Koenig v. Bauer, 57 Pa. 168; Schuyl- 
kill County v. De Turk, 16 Pa. Co. 
463. 

Philippine.—Tirangbuaya v. Judge 
Rizal of First Instance, 14 Philip- 
pine 613. 

Tex.—Shelton v. Wade, 4 Tex. 148, 
51 AmD 722. 

Utah.—Almy v. Raybould, 2 Utah 
277. 

Va.—Brown vy. Matthews, 1 Rand. 
(22 Va.) 462. 

[a] Amendable as a “proceeding.” 
—(1) In some cases defective appeal 
bonds executed in due time have been 
held to be amendable under statutes 
regulating “proceedings” in actions, 
and allowing the amendments there- 
of. Big Sandy R. Co. v. Dils, 120 Ky. 
563, 568, 87 SW 310, 27 KyL 952; 
Galloway v. Bradburn, 119 Ky. 49, 
82 (SW ddi85.268 ity (977; OrDeamv: 
Washington County, 3 Nebr. 118; 
Johnson y. Johnson, 31 Oh. St. 181; 
Negley v. Jeffers, 28 Oh. St. 90; Ir- 
win v. Bellefontaine Bank, 6 Oh. St. 


81; Germania Bldg., etc., Assoc. v. 
Kern; 4 Oh) Ciry Cte 35; 92) %Ohs ‘Cir: 
Dec. 405. (2) But see Langley v. 


Warner, 1 N. Y. 606 (where the court 
said that an undertaking on appeal 
was not to be included as within the 
provisions of a statute providing for 
the amendment of “pleadings and 
proceedings” in certain cases). 

[b] In Pennsylvania, before the 
cases of Means v. Trout, 16 Serge. & 
R. 349, and Huntingdon v. Jackson, 2 
Penr. & W. 431, the practice was to 
quash appeals from judgments of 
justices of the peace and awards of 
arbitrators for any substantial de- 
fect or irregularity in the form of the 
statutory recognizance. But through 
the ignorance or carelessness of the 
officers intrusted with the business of 
taking these securities, and the many 
consequent blunders committed by 
them, this practice became intoler- 
able from the hardships it entailed on 
suitors, and in the eases just cited 
the court instituted a different rule 
for the government of future cases. 
Since then it is the duty of the ap- 
pellee dissatisfied with the recogni- 
zance to rule the appellant to perfect 
his bail within a prescribed period, 
or, in default thereof, to suffer a dis- 
missal of his appeal. Weidner vy. 
Matthews, 11 Pa. 336. 

Aa: See Hill v. Finnigan, 54 Cal. 
493. 
Darlington v. Turner, 24 App. 


of Columbia.—(1) 
Thus it has been held that the court 
of appeals of the District of Colum- 
bia has no power to set aside its 
rules relating to appeals and permit 
the appellant to file a new or addi- 
tional bond. Taylor v. Leesnitzer, 31 
App. 92; Darlington v. Turner, 24 


prevented by the provisions of the statute,’* or 
by rule of court.*° 


In most jurisdictions, however, 
provision therefor, where an ap- 


peal bond or undertaking is defective in form or 
substance, but not absolutely void,*° the courts 
may, subject to restrictions hereafter noted, per- 
mit the defect to be cured by amendment, or by 
the filing of a new bond or undertaking, in the 


Such 


App. 573. (2) The authority of these 
cases, however, is apparently de- 
stroyed by the decision to the con- 
trary in Taylor v. Leesnitzer, 220 U. 
S.90,9381* SC 871, 55" weds 382 Sirew 
31 App. (D. C.) 92]. ; 
{[b] But in New York it has been 
held that where the amount,of an 
appeal bond and the manner of ap- 
proving it are regulated by rules of 
court, the court may dispense with 
the strict letter of the rule and per- 
mit a new bond to be filed and ap- 
proved on payment of costs. HEl- 
dridge v. Howell, 4 Paige 457.- 


in the appellate court.** 


40. See infra § 1265. 
41. Ala.—Fomby v. Cundell Lum- 
ber Co., 46 S 750; De Kalb County 


Comrs. Ct. v. Wilborn, 155’ Ala.; 192; 
aa S 585; Alexander vy. Rea, 50 Ala. 


Alaska.—U. 8. v. Florence, 1 Alas- 
ka 676. E 
Ark.—Morrison vy. State, 40 Ark. 


448; Miller v. Heard, 7 Ark. 50. 
Cal.—Buchner v. Malloy, 152 Cal. 
484, 92 P 1029 (where the undertak- 
ing recited an appeal from the appel- 
lant’s “motion for a new trial,” in- 
stead of ‘from the order denying a 


motion for a new trial’); Little v. 
Thatcher, 151+ Cal. .-558,.091 P:c3283 
Jarman v. Rea, 129 Cal. 157, 61 P 
790; Bay City Bldg., ete. Assoc. v. 


Broad, 128 Cal. 670, 61 P 368; Spreck- 
els v. Spreckels, 114 Cal. 60, 45 P 
1022; Duncan v. Times-Mirror Co., 
109. Cal. 602, 42 P 147; Butlet wv: 
Ashworth, 100 Cal. 334, 84 P 780: 
McCracken v. Los Angeles County 
Super. Ct.;. 86 Calivii4, d24eiis 845< 
Schurtz v. Romer, 81 Cal. 244, 22 P 
657; Wood v. Pendola, 77 Cal. 82, 19 
P 183; Hoskins v. Swain, 61 Cal. 338; 
Cunningham v. Hopkins, 8 Cal. 33; 
Pacific Pav. Co. v. Verso, 11 Cal. A. 
38a, )L05 Peles 

Colo.—Venner v., Denver Union 
Water Co.;1) 32 Colo. 207.75. P©927% 
Schofield v. Felt, 10 Colo. 146, 14 
P 128; Wheeler v. Kuhns, 9 Colo. 196, 
11 P 97; Jefferson County School 
Dist. No. 8 v. Erskine, 1 Colo. 367; 
Lynn v. Merricle, 1 Colo. 3; Gard- 
ner v. Dunn, 1 Colo. 1; Engel v. At- 
kinson, 18 Colo. A. 267, 71 P 683: 
Pershing v. Wolfe, 8 Colo. A. 82, 44 
P 754. 

Ga.—Smith v. Powell, 134 Ga. 356, 
67 SE 936; Mattox v. Embry, 131 Ga. 
283, 62 SE 202; McDermid v. Judge, 
122 Ga. 28, 49 SW 800; King Hard- 
ware Co. v. Bowden, 113 Ga. 924, 39 
SE 404; Burkhalter v. Bullock, 18 Ga. 
371; Seymore v. Howard, 15 Ga. 110; 
Georgia, etc., R. Co. v. F. R. Penn 
Tee Coy 9) Gan ALIS 4 OMe 7 Deets 

Hawaii.—Wright v. Brown, 11 Ha- 
waii 401. 

Ida.—Jackson v. Barrett, 12 Ida. 
465, 86 P 270; In re Paige, 12 Ida. 
410, 86 P 273. 

Ill.—Egegleston v. Royal Trust Co., 
192° Til: (101, 61 NED °423:" Farrell” yz 
West Chicago Park Comrs., 182 Til. 
250, 55 NE. 325; Zuckerman v. Hawes, 
146 Ill. 59, 34 NE 479; Horner v. Goe, 
64 Ill. 178; Beardsley v. Hill, 61 Il. 


354; Wear v. Killeen, 38 Ill. 259; 
Patty v. Winchester, 20 Ill. 261: 
Brown v. Keirns, 13 Ill. 296; School 


Trustees v. Starbird, 138 Ill. 49; Bragg 
v. Fessenden, 11 Ill. 544; Waldo v. 
Averett, 2 Ill. 487; Hubbard v. Freer, 
2 Ill. 467; Dedman v. Barber, 2 Ill. 
254; Mertz v. Mehlhop, 117 Ill. A. 77; 
Kloeckner v. Schafer, 110 Ill. A. 391: 
Kelley v. Leith, 70 Ill. A. 35 [aff 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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statutes have been held to be constitutional, at least 
if the right to have the judgment reviewed has not 
But under some 
of the statutes, and in those jurisdictions in which 
the power is exercised without statutory author- 
ity, the defect must have been due to accident, mis- 


become barred by lapse of time.*? 


. take, or inadvertence, or otherwise 


176, Ill. 311, 52 NE 7]; Dunaway v. 
Campbell, 59 Ill. A. 665; Appanooce v. 
Kneff, 2 Ill. A. 583; Carroll v. Jack- 
sonville, 2,1. A. 481 

Ind.—Smith v. Gustin, 169 Ind. 42, 
80 NE 959, 81 NE 722; Clift Vv. Brown, 
95 Ind. 53; Murphy v. Steele, 51 Ind. 
81; McCall v. Trevor, 4 Blackf. 496; 
Humble v. Williams, 4 Blackf. 473; 
Bennett v. Seibert, 10 Ind. A. 369, 35 
NE 35, 37 NE 1071. 

Iowa.—Home Sav., etc., Co. v. Polk 
County Dist. Ct., 121 Iowa 1, 95 NW 
522; Mitchell v. Goff, 18 Iowa 424; 
Brock v. Manatt, 1 Iowa 128. 

Kan.—Parker v. Gibson, 78 Kan. 
90, 96 P 35; St. Louis, ete., R. Co. v. 
Hurst, 52. Kan. 609, 35. P 211; Mc- 
aan y. Allison, 34 Kan. 155, 8 P 

Ky.—Galloway v. Bradburn, 119 
Kye 495.82 SSW 10135) 126 » Kyl 907; 
Alderson v. Trent, 79 Ky. 259; Ma- 
nier v. Lindsey, 3 Bush 94; Watters 
v. Patrick, 1 Bush 223; Adams _ v. 
Settles, 2 Duv. 76; Ford v. Com., 3 
Dana 46; Bates v. Courtney, 1 Dana 
145. 

Mass.—Cook v. Berth, 108 Mass. 
T2. 

Mich.—Cole v. Wayne Cir. Judgé, 
- 106 Mich. 692, 64 NW 741; Hascall vy. 
Brooks, 105 Mich. 383, 68 NW _ 413; 
King v. Ingham Cir. Judge, 69 Mich. 
84, 37 NW 50; Cameron v. Adams, 31 
Mich. (25n Torrent v. Muskegon Boom- 
ing Co., 31 Mich. 159; Beebe v. Young, 
13 Mich. 221. 

Minn.—Watier v. Buth, 87 Minn. 
‘205, 91 NW 756, 92 NW 331; Mills v. 
Wilson, 59 Minn. 107, 60 NW 1083; 
Riley v. Mitchell, 38 Minn. 9; 735 NW 
472. 

Miss.—Nations v. Lovejoy, 80 Miss. 
401, 31 S 811; Oxford Bank v. Lafay- 
ette County, 79 Miss. 152, 29 S 825; 
James v. Woods, 65 Miss. 528, 5 g 
106; State v. Coahoma County, 64 
Miss. 358, 1 S 501; Leavenworth v. 
Crittenden, 62 Miss. 573; Gaddis v. 
Palmer, 60 Miss. 758; Hudson v. Gray, 
58 Miss. 589. 

Mo.—State v. Thompson, 81 Mo. 
163; Hyatte v. Wheeler, 101 Mo. A. 
357, 73 SW 1100; Kreyling v. O’Reilly, 
95 Mo. A. 561, 75 SW 694; Green v. 
_ Castello, 35 Mo. A. 127: 

Mont.—Gassert y. Strong, 38 Mont. 
18, 98 P 497; Faust v. Rustler Min., 
ete., Co., 34 Mont. 368, 86 P 421; Pir- 
rie v. Moule, 33 Mont. £731 P 390; 
Hayes v. Union Mercantile Co., 27 
Mont. 264, 70 P 975; Hahn v. James, 
26 Mont. 50, 66 P 463; Coleman v. 
Perry, 24 Mont. 230; 61 Pp 129 SELL ay. 


Cassidy, 24 Mont. 108, 60 P 811; 
Woodman v. Calkins, {2 Mont. 456, 
Siero 


Nebr.—Northup v.. Bathrick, 78 
Nebr. 62, 110 NW 685; McGinnis v. 
R. K. Johnson Co., 74 Nebr. 356, 104 
NW 869; Deere v. Hodges, 59 Nebr. 
288, 80 NW 897; Chase v. Omaha L, 
& T. Cos, 56 Nebr. 3858, 76 NW 896; 
Galligher v. Wolf, 47 Nebr. 589, 66 
NW 645; Rube v. Cedar County, 5) 
Nebr. 896, 53 NW 1009; Jacobs v. 
Morrow, 31 Nebr. 233, 31 NW 739; 
O’Dea v. Washington County, 3 Nebr, 
118. If the appellee is dissatisfied 
with the appeal bond, the appropri- 
ate practice is for him to file a mo- 
tion in the appellate court for an or- 
der requiring a change or renewal of 
the bond within a time to be fixed by 
the court, and on a failure to comply 
with such order enter a dismissal. 
Chase v. Omaha L. & T. Co., supra. 

N. J.—Watson v. Marple, 18 N. J. 
L. 8; Robbins v. Bonnel, 16 N. J. L. 
234. 

N. Y.—Matter of Sheldon, 117 App. 


APPEAL AND ERROR 


excusable.*? 


Div. 357, 103 NYS..1773. Johnson, -v. 
Manning, 75 App. Div. 288, 78 NYS 
98; Beach v. Southworth, 6 Barb. 
173, 1 CodeRep 99; Peo. v. Herkimer 
Ct. Cel, ¢. Wend,, 2063./Ten. Mick. iv. 
Simpson, 11 Paige 177; Van Slyke v. 
Schmeck, 10 Paige 301; Foster v. 
Foster, 7 Paige 48; Potter v. Baker, 
4 Paige 290 

N. C.—Robeson v. Lewis, 64 N. C. 
734; Mareh v. Griffith, 53 N. C., 264. 

N. D.—Enderlien v. Kulaas, 24 N. 
D. 385, 141 NW 511; Sucker State 
Drill Co. v. Brock, 18 Nee Dirck 
NW 348. 

Oh.—Reformed Presb. Church vy. 
Nelson, 35 Oh. St. 638; Watts v. She- 
well, 31 Oh. St. 331; Johnson v. John- 
son, 31 Oh.: St. 131; Saterlee v. 
Stevens, 11 Oh. St. 420; Creighton v. 
Harden, 10 Oh. St. 579; Hubble v. 
Renick, 1 Oh. St. 171; Reid v. Quig- 
ley, 16 Oh. 445; Hays v. Armstrong, 
7 Oh. Pt. II 248; Seibert v. Foley, 16 
Oh. Cir. Ct. 448, 9 Oh. Cir. Dec. 179; 
Ireland vy. Ireland, 11 Oh. Cir. Ct. 
565, 5 Oh. Cir. Dec. 277; Germania 
Bldg., etc., Assoc. v. Kern, 4 Oh. Cir. 
Ct. 35, 2 Oh. Cir. Dec. 405; Allen v. 
Walnut Hills, ete., Turnp. Co., 9 Oh. 
Dec. (Reprint) 322, 12 CincLBul 168; 
In re Winterfeldt, 29 CincLBul 226, 
2 OhS&CP 473. 

Okl.—Oklahoma County Drain. 
Dist. No. 5 v. Ferrell, 32 Okl. 381, 122 
P 698; Vowell v. Taylor, 8 Okl. 625, 
58 P 944. 

Or.—Fildew v. Milner, 57 Or. 16, 
109 P 1092; Quartz Gold Min. Co. v. 
Patterson, 53 Or. 85, 96 P 551; Heiney 
Wa, pleiney, (43. (Ori b7%, 7 (3. PuslOsss 
In re Skinner, 40 Or. 571, 62 P 523, 67 
P 951; Mendenhall y. Elweért, 36 Or. 


375, 59 P 22; Elwert v. Norton, 34 
Or, 567, 561 P.1097, 569. P Adds, 
Pa.—kKerr v. Martin, 122 Pa. 436, 


15 A 860; MclIlhaney v. Holland, 111 
Pa. 634, 5-A. 7381; Womelsdorf v. 
Heifner, 104 Pa. 1; Koenig v. Bauer. 
57 Pa. 168; Adams v. Null, 5 Watts & 
S. 363; Means v. Trout, 16 Serg. & 
R. 349; Schuylkill County v. De Turk, 
16 Pa. Co. 468. 

S. D.—Gorman v. Madden, 26 S. D. 
459, 128 NW 614; Fullerton Lumber 
Co. y.. Tinker}, 21S. ID. 647,, 115. NW. 
91; Wasem v. Bellach, 17 S. D. 506, 
97 NW 718; Starkweather v. Bell, 12 
S. D. 146, 80 NW 183; Skinner v. 
Holt, 9 S. D. 427, 69 NW 595, 62 Am 
SR 878; Tolerton, etc., Co. v. Casper- 
son, 7 S. D. 206, 63 NW 908; Towle 
v. Bradley, 2 S. D. 472, 50 NW 1057. 

Tenn.—Duval v. Brady, 4 Lea 528; 
Staub v. Williams, 1 Lea 36; An- 
drews v. Page, 2 Heisk. 634; Davis v. 
Jackson, (Ch. A.) 39 SW 1067. 

Tex.—Waters-Pierce Oil Co. wv. 
State, 106 SW 326; Williams y. Wiley, 
96 Tex. 148, 71 SW 12; Hugo v. Seffel, 
92 Tex. 414, 49 SW 369; Decatur 
First Nat. Bank v. Preston Nat. 
Bank, 85 Tex. 560, 22 SW 579 [cert 
3 Tex. Civ. A. 545, 22 SW 1048, 24 
SW 668]; George v. Lutz, 35 Tex. 
694; Shelton v. Wade, 4 Tex. 148, 
51 AmD 722; Garner vy. Jamison, (Civ. 
A.) 162 SW 940; Butts v. Davis, (Civ. 
A.) 146 SW 1015; Eaton vy. Klein, 
(Civ. A.) 141 SW 828; Oliver v. Lone 
Star Cotton Jammers’, etc., Assoc., 
(Civ. A.) 136 SW 508: Lewellyn Vv. 
HPllis, 50 Tex. Civ. A. 453, 115 SW 84; 
Wandelohr vy. Grayson County Nat. 
Bank, (Civ. A.) 90 SW 180; Wilkes 
v. Brown, (Civ. A.) 80 SW 844; St. 
Louis Southwestern R. Co. v. Neal, 
(Ciy. A.) 65 SW 49; Cowperthwaite 
v. Fulton, (Civ. A.) 27 SW 588; Cor- 
ley vy. Renz, (Civ. A.). 25 SW 1130; 
Davis v. Estes, 4 Tex. Civ. A. 207, 
23 SW 411. 


(2G.0.4) 1a8T 


Particular omissions or defects. Although there 
are some. decisions to the contrary,** it has gen- 
erally been held under these statutes, 
some jurisdictions, even without such a statute,!s 
that an amendment or the filing of a new bond or 
undertaking may be allowed, in a proper case #® and 


and, in 


Utah.—Price v. Western Loan, ete., 
Co.,: 35. Utah: 379; 100, P+677, 19 Ann 
Cas 589; Cook v. Oregon Short- Line, 
ete., R. Co., 7. Utah, 416, 27 P 5. 

Wash.—Westland Pub. Co. v. Roy- 
al, 36 Wash. 399, 78 P 1096; Bloom- 
ingdale v. Weil, 29 Wash. 611, 70 P 
94; De Roberts. v. Stiles, 24 ‘Wash. 
611, 64 P 795; Miller v. Vermurie, q 
Wash. 386, 34 P 1108, 35 P 600; Se- 
attle, etc., TR: Co. v. Johnson, 7 Wash. 
O% ot P 5675) Kirby,uy. Collins 5 
Wash. 682, 32 P 769. 

W. Va.—Smith v. West Virginia 
Cent. Gas Cos, 65 W. Va. 216, 63 SH 
1096, 17 AnnCas 377 and note. 

Wis.—Kuehn v. Nero, 145 Wis. 256, 
130 NW 56; Ady v. Barnett, 142 Wis. 
18, 124 NW 1061; Harrigan v. Gil- 
christ, 121 Wis.- 127, 99 NW _ 909; 
Johnston v. Northwestern Live Stock 
Ins. Co., 107 Wis. 337, 88 NW 641; 
Stolze v. Manitowoc Terminal Co., 
100 Wis. 208, 75 NW 987; Falk v. 
Goldberg, 45 Wis. 94; Gilbank v. Ste- 
phenson, 30 Wis. 155; Branger v. 
Buttrick, 30 Wis. 153; Grant v. Con- 
Dec Hout Mut. L. Ins. Co., 28 Wis. 

Can.—Marshall v. McCaffrey, 7 
RevLleg 575. 

Que.—Montreal Cotton Co. v. Sala- 
berry, 2 Montr. Leg. N. 338, 9 Rev 
Leg 551. 

See Schrot v. Schoenfeld, 23 App. 
(D. C.) 426. 

[a] Further amendment by strik- 
ing out prior amendment.—Mattox v. 
Embry, 131 Ga. 283, 62 SE 202. 

42. Decatur irst Nat. Bank v. 
Preston Nat. Bank, 85 Tex. 560, 22 
SW 579; Decatur First Nat. Bank v. 
Preston Nat. Bank, 3 Tex. Civ. A. 
545, 22 SW 1048, 24 SW 668. 

[a] “fhe entire law for the giv- 
ing of any bond on appeal is statu- 
tory, and it is competent for the leg- 
islature to regulate the matter as its 
wisdom may dictate.” Pacific Pay. 
Co. iWerso, -bLcCal. (Acg28i3\ 385010 
Pease: 

43. U. S.—Seymour vy. Freer, 5 
Wall. 822, 18 L. ed. 564. 

Cal.—Rabe v. Hamilton, 15 Cal. 31. 

Minn.—Watier v. Buth, 87 Minn. 
205, 91 NW 756, 92 NW 331. 

Miss.—Nations v. Lovejoy, 80 Miss. 
AO Sluisu oils 

N. Y.—O’Sullivan v. Connors, 22 
Hun _ 137; Foster v. Foster, 7 Paige 
48; Potter v. Baker, 4 Paige 290. 

Oh.—Johnson vy. Johnson, 31 Oh. 
St. 131; Irwin v. Bellefontaine Bank, 
6 Oh. St. 81; Seibert v. Foley, 16 Oh. 
Cir. Ct. 448, 9 Oh. Cir. Dec. 179; Ire- 
land v. Treland, 11 Oh. Cir. Ct. 565, 
5 Oh. Cir. Dec. 277; Germania Bldg., 
ete., Assoc. v. Kern, 4 Oh. Cir. Ct. 
SDE 2 Oh. Cir. Dec. 405. 


Or.—Newburg Orchard Assoc. vy. 
Osborn, 439 Or, (370,166, PB Sil De 
Lashmutt v. Sellwood, 10 Or. 51s 


Pencinse v. Burton, 9 Or. 178. 

S. D.—Fullerton Lumber Co. vy. 
Tinker, 21 S. D. 647, 115 NW 91; 
Mather v. Darst, 11 S. D. 480, 78 NW 
954; Tolerton, etc., Co... v. Casper- 
Son) 7 S2-D. 206, 63 NW 908. 
wines aes v. Goldberg, 45 Wis. 

And see other cases in the preced- 
ing notes. 

Where no bond or undertaking has 
been filed see infra § 1264. 

44. See contra and _ exceptional 
eases in following notes. 

45. See supra this section text and 
note 37. 

46. Where bond or undertaking is 
void see infra § 1265. 

Accident, mistake, or inadvertence 
see infra § 1264 note 74 [a]. 
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on proper and seasonable application,*” to cure 


APPEAL AND ERROR 


omissions or defects as to parties,#® as to the 


Number of amendments or new 
bonds or undertakings see infra § 
1267. 

47. Procedure see infra § 1268. 

Time of application see infra § 
1269. 

Jurisdiction to allow see infra § 
iil. 

48. U. S.—Taylor v. Leesnitzer, 
220 U.S. 90; 31 SCt 371, 55°L. ed? 382 
[rev 31 App.’ (CD: C.) 9275) Blafter -v- 
New Orleans Water Supply Co., 160 
Fed. 389, 87 CCA 341; Swift v. Kor- 
trecht, 110 Fed. 328, 49 CCA 68 [aff 
112 Fed. 709, 50 CCA 429]; Farmers’ 
Tee Do Cow ve Chicaeo, etcs oh COs, 
73 Fed:'314, 19 CCA 477, 

Colo.—Standley v. Hendrie Mfg. 
Co., 25 Colo. 376, 55 P 723; Wheeler 
v. Kuhns, 9 Colo. 196, 11 P 97; Engle 
NES ED SES COLO mmAR II Oey mel 

Ga.—Smith v. Powell,~134 Ga. 356, 
67 SE 936; Mattox v. Embry, 131 Ga. 
283, 62 SH 202; Georgia, etc., R. Co. v. 
¥. R. Penn Tobacco Co., 9 Ga. A. 840, 
72 SE 443. 

Hawaii.—Phillips v. Lee Chong, 14 
Hawaii 295. 

Tll.— Schofield v. Thomas, 231 Ill. 
114, 83 NE 121; Kirkpatrick v. Coop- 
er, 89 Til. 210. 

Ind.—Bennett v. Seibert, 10 Ind. A. 
369, 35°>NE 35, 37 NE 1071. 

Mo.—Smith v. Keenan, 14 Mo. 529. 

Mont.—Hayes v. Union Mercantile 
Co., 27 Mont. 264, 70 P 975. 

N. Y.—Matter of King, 2 Edm. Sel. 
Cas. 428. 

Oh.—Ireland v. Ireland, 11 Oh. Cir. 
Ct! 565, 5 ‘Oh? Cir, Dee, 277; White 
v. Moerlidge, 7 Oh. Cir. Ct. 348. 

Okl.—Oklahoma County Drain. 
Dist: No. 5 v. Ferrell, 32 Okl. 381, 
122 se 698. 

S. D.—Skinner v. Holt, 9 S. D. 427, 
69 NW 595, 62 AmSR 878. 

Tenn.—Duval v. Brady, 4 Lea 528. 

Tex.—Decatur First Nat. Bank vy. 
Preston Nat. Bank, 85 Tex. 560, 22 
SW 579; Oliver v. Lone Star Cotton 
Jammers’, etc., Assoc., (Civ. A.) 136 
SW 508; Appel v. Childress, 53 Tex. 
Civ. A. 607, 116 SW 129; Wandelohr 
v. Grayson County Nat. Bank, (Civ. 
A.) 90 SW 180; Wadsworth v. Card- 
well, 14 Tex. Civ. A. 359, 37 SW 367. 

Wash.—Westland Pub. Co. v. Roy- 
al, 36 Wash. 399, 78 P 1096; Bloont- 
ingdale vy. Weil, 29 Wash. 611, 70 P 
94 


Wis.—Rockman v. Ackerman, 109 
Wis. 639, 85 NW 491. 

Failure of party to execute see in- 
fra this section text and notes 49, 
53. 

[a] Joint undertaking cured by 
filing separate undertakings.—Hayes 
v. Union Mercantile Co., 27 Mont. 264, 
TORE 975. 

{b] Wrong person made obligee or 
payee.—(1) Thus, an amendment or 
a new bond or undertaking is gener- 
ally allowed where the bond or un- 
dertaking has been made payable to 
the wrong person. The Natchez, 27 
Fed. 309; Standley v. Hendrie, etc., 
Mise Cone 2b) Color (3G, 255° or 1723 
Smith v. Powell, 134 Ga. 356, 67 SE 
936; Mattox v. Embry, 131 Ga. 283, 
62 SE 202; Phillips v. Lee Chong, 14 
Hawaii 295 (to the court instead of 
to the clerk); Schofield v. Thomas, 
230 Ty 4,83 NE ods @orey Vv: 
Lugar, 62 Ind. 60; Bennett v. Seibert, 
10 Ind. A. 369, 35 NE 35, 37 NE 1071; 
Gannon v. Phelan, 64 Nebr. 220, 89 
NW 1028; White v. Moerlidge, 7 Oh. 
Cir, Ct: 348; 4-Oh: Cir: Dec. 629° Ap- 
pel v. Childress, 53 Tex. Civ. A. 607, 
116 SW 129; Westland Pub. .Co. v. 
Royal, 36 Wash. 399, 78 P 1096. Con- 
tra prior to statute. Murray v. Col- 
burn, 9 Hawaii 424. (2) As, for ex- 
ample, to the state instead of to the 
officer designated by the statute, or 
to the adverse party. Corey v. Lu- 
gar, 62 Ind. 60; Gannon y. Phelan, 
64 Nebr. 220, 89 NW 1028; White v. 
Moerlidge, 7 Oh. Cir. Ct. 348, 4 Oh. 


Cir. Dec. 629; Westland Pub. Co. v. 
Royal, 36 Wash. 399, 78 P 1096. (3) 
Or where the bond runs to a deceased 
party. Bigler v. Waller, 12 Wall. 
(U. S.) 142, 20 L. ed. 260. But com- 
pare supra § 1217. (4) Or where it 
includes an additional obligee er- 
roneously made an appellee. Stand- 
ley v. Hendrie, etc., Mfg. Co., 25 Colo. 
877, 55 P 723. (5) In some jurisdic- 
tions, however, there are decisions to 
the contrary where the wrong person 
was named as obligee, the bond being 
considered void. Sutton v. Bower, 
124 Iowa 58, 99 NW 104; Lovitt v. 
Wellington, ete., R. Co., 26 Kan. 297 
(bond payable to stranger); Price v. 
Halsed, 3 Mo. 461; Vaill v. New 
Shoreham, 18 R. I. 405, 
(holding that the naming of the town 
council instead of the town as obli- 
gee rendered the bond so nugatory 
that the court had power neither to 
allow the bond to be amended, nor 
to permit anew bond to be filed nunc 
pro tunc); Smith v. Parks, 55 Tex. 82 
(to deceased party); King v. Hopkins, 
42 Tex. 48 (whereit was held that an 
appeal bond which was made payable 
to J. S. N. and E. N., without naming 
them appellees, where the appellees 
in the suit were J. S. N. and Bro, 
and there was nothing in the record 
to show that the firm was composed 
of J. S. N. and E. N., was fatally de- 
fective, and did not give the appel- 
late court jurisdiction of the case, 
and that it was not permissible to 
cure the defect by filing a new bond); 
St. Louis Southwestern R. Co. v. 
Neal, (Tex. Civ. A.) 65 SW 49; 
Thompson vy. Thompson, 24 Wis. 515. 
(6) And it has been held that the 
naming of the obligors as obligees 
has been held to render a bond void, 
and not subject to correction. Dun- 
lap v. Price, 10 La. Ann. 155. 

{c] All adverse parties not made 
obligees.— (1) An amendment or new 
bond or umdertaking is also allowed 
to cure an omission to make all 
parties adversely interested obligees. 
Taylor v. Leesnitzer, 220 U. S. 90, 
31 SCt 3715 55 I: ed: 382 [rev 31 App. 
GDseGs) 92]; Blaffer v. New Orleans 
Water Supply Co., 160 Fed. ‘389, 87 
OCA 341) Marmiens eli goc) la ©Oun ve 
Chicago, etc., R. Co., 73 Fed. 314, 19 
CCA 477; Hugo v. Seffel, 92 Tex. 414, 
49 SW 369; Decatur First Nat. Bank 
v. Preston Nat. Bank, 85 Tex. 560, 
22 SW 579; Appel v. Childress, 53 
Tex. Civ. A. 607, 116 SW 129; Wan- 
delohr v. Grayson County Nat. Bank, 
(Tex. Civ. A.) 90 SW 180; St. Louis 
Southwestern R. Co. v. Neal, (Tex. 
Civ. A.) 65 SW 49; Wadsworth v. 
Cardwell, 14 Tex. Civ. A. 359, 37 SW 
367. For prior Texas cases holding 
the contrary see Cockrill y. Eason, 
(Tex, Civ. A.) 26°SW 464: Grant v. 
Collins; 5) Texs Civ. Ay 45: 23 SW 994. 
(2) Contra Nouvet v. Armant, 12 La. 
Ann. 71. (3) The Texas statute does 
not apply to appeals to the county or 
district courts. Snow v. Eastham, 
(Tex. Civ. A.) 46 SW 866; Houston, 
etc., R. Co. v. Red Cross Stock Farm, 
(Tex. Civ. A.) 43 SW 795. 

[d] “And others,” “et als,” etc.— 
While, for greater certainty, all obli- 
gees in an appeal bond should be 
named therein instead of using the 
phrase ‘and others” or “et als,” an 
appeal duly allowed will not be dis- 
missed by the circuit court of ap- 
peals because they are not so named, 
but opportunity will be given to file 
a new bond. Swift v: Kortrecht, 110 
Fed. 328, 49 CCA'68 [aff 112 Fed. 709, 
50 CCA 429]. Compare supra § 1217. 

[e] Obligees not named.—(1) Ire- 
land vy. Ireland, 11 Oh. Cir. Ct. 565, 
5 Oh. Cir. Dec. 277. (2) Contra Per- 
cy v. Millaudon, 6 La. 584. See also 
supra § 1178. . 

{[f] Where the bond is the only 
appeal process for the bringing of 
| the cause to the appellate court, it 
has been held that the failure to 


sureties,*® as to amount and conditions of the bond 


make such bond payable to the prop- 
er obligee, or to all of several such 
obligees, cannot be amended for the 
reason that it would, in effect, bring 
new parties into the case on appeal. 
Freeborn v. The Protector, 11 Wall. 
COL SS) 82520 Le ed, 447-2 Simithsave 
Clark, 12 How. (U. S.) 21, 138 L. ed. 
875; Holliday v. Batson, 4 How. (U. 
S.) 645, 11 L. ed. 1140; Deneale v. 
Archer,. 8 Pet. (U. S.) 526, 8 L. ed. 
1032, 1033; Mason v. Ervine, 27 Fed. 
240; Lincoln, 19 Fed. 460. 

[g] Joint appellants. — Where 
judgment was rendered against sev- 
eral defendants, and an appeal was 
allowed to them jointly, and the ap- 
peal bond was executed by one de- 
fendant without leave to sever the 
appeal, and no attempt was made by 
the other defendants to file a bond 
within the time fixed by the court, a 
motion for leave to file a joint bond 
after the expiration of the time al- 
lowed was properly refused, since it 
would not have cured the defect. El- 
lison v. Hammond, 189 Ill. 470, 59 NE 
966 


{h] Party not joining in appeal.— 
And the statute providing for the 
amendment of insufficient appeal 
bonds does not authorize the filing 
of a bond by a party who did not 
join in the appeal. Howe vy. Forman, 
68 Tll. A. 398. 

49. U. S.—National Harrow Co. v. 
Hench, 81 Fed. 926. 

Cal.— Bay City Bldg., etc., 
v. Broad,-128 Cal. 670, 61 -P 36 

Colo. —Eagon v. Mahoney, oe Colo. 
ACS 209 mle we O Ss 

Fla.—Nash vy. Haycraft, 
449, 16 S 324. 

Ga.—McDermid v. Judge, 
28, 49 SE 800; Thomas v. Georgia 
Re, eue.76 Cos so SiGas EKufaula 
Home Ins. Co. v. Plant, 36 Ga. 623. 


Pings ie 


34 Fla. 
122 Ga. 


Ill.—Zuckermann vy. Hawes, 146 
Tll. 59, 84 NE 479; Winfield v. Mof- 
fatt, 42 Ill. 47. 
peed RE oe v. Young, 13 Mich. 

Minn.—Riley v. Mitchell, 38 Minn. 
9, 35 NW 472. 


Nebr.—Casey v. Peebles, 13 Nebr. 
Gs ge NW 840. 


Y.—Parks v. Murray, 109 N. oyu 


646, 16 NE 485; Dering v. Metcale, 72 
N. Y. 613; Blson v. Murray, 27 Hun 
536; Wheeler v. Millar, 61 HowPr 
396; Hardt v. Schulting, 59 HowPr 
353. See also Davis v. Reflex Cam- 
99 App. Div. 567, 90 NYS 


N. C.—McDowell 30 
Canoe 3 
GC. 602: 

N. D.—Burger v. Sinclair, 24 N. D. 
326, 140 NW 235; Hawkins v. Sin- 
clair, 24 N. D. 325, 140 NW 239. 

Oh.—Geirl v. Metropolitan L. Ins. 
Co.,, 5 ORS&CP7 456, 97) sOnNEMeste 
Hays v. Rush, 8 Oh. Dec. (Reprint) 
50, 5 CincLBul 328. 

Or.—Skinner v. Lewis, 40 Or. 571, 
62 P 523, 67 P 951; Newberg Orchard 
Assoc. v. Osborn, 39 /Or.* 370,65 P 
81;. Matlock v. Wheeler, 29 Or. 64, 
40 P 5, 43 P 867. 

Pa.—Kerr v. Martin, 122 Pa. 436, 
15 A 860; Hummer vy. Ephrata School 
Dist., 10 Phila. 494; Short v. Rudolph, 
1S Pittsp: (50! 

Ss. D.—Gorman v. Madden, 26 S. D. 
459, 128 NW 614; Dunn vy. Canton 
Nat. Bank, 11 S. D. 305, 77 NW 111; 
Skinner v. Holt, 9 S. D. 427, 69 NW 
595, 62 -AmSR 878; Tolerton, etc., 
Soe v. Casperson, 7 S.'D. 206, 63 NW 

Tex.—Riverside Lumber Co. y. Lee, 
Rex Cive Ano 22, ot S Weel. 

Wash.—Wallace v. Oceanic Pack- 
ing Co., 25 Wash. 143, 64 P 938; Penn- 
sylvania Mortg. Inv. Co. v. Gilbert, 18 
Wash. 667, 52 P 246; Spurlock v. 
Port Townsend Southern R. Co., 12 
Wash. 34, 40° P 420; Maney v. Hart, 
11 Wash. 67, 39 P 268. 

Wis. —Ady v. Barnett, 142 Wis. ‘18, 


v. Bradley, 
N. Flemming v. Williams, 


IN? 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Mf 
; 


8 1258 | 


4 1258) 


or undertaking,®° as to formal 


124 NW _ 1061; Johnston v. North- 
western Live Stock Ins. Co., 107 Wis. 
337, 88 NW 641; Helden v. Helden, 9 
Wis. 557. 

[a] One surety instead of two.— 
Beebe v. Young, 13 Mich. 221; Riley 
v. Mitchell, 38 Minn. 9, 35 NW 472. 

[b] Failure to state residence.— 
Gorman v. Madden, 26 S. D. 459, 128 
NW 614;. Skinner v. Holt, 9 S. D. 
427, 69 NW 595, 62 AmSR 878. 

[c] A bond signed by a foreign 
surety company may be cured by sup- 
plying the certificate of an insur- 
ance commissioner showing authority 
to do business in the state. Ady v. 
Barnett, 142 Wis. 18, 124 NW 1061; 
Johnson v. Northwestern Live Stock 
pins. Coy. 107, Wis. 337, 83 NW 641, 

[d] New bond where sureties 
prove insolvent or insufficient.—(1) 
Cullen v. Lee, 50 Ala. 494; 
Amador County Super. Ct., 6 
337; Booten vy. Empire State Bank, 
67 Ga. 358; Thomas v. Georgia R., 
etc.;..Co., 38..Ga. 222; Burkhalter, v. 
Bullock, 18 -Ga. 371; Numbers. v. 
Rocky Mountain Bell Tel. Co., 7 Ida. 
408, 63 P 381; Hammond v. Peo., 164 
Tll. 455, 46 NE 796; Zuckerman vy. 
Hawes, 146 Ill. 59, 34 NE 479; Mur- 
phy v. Steele, 51 Ind. 81 (where it 
appears that no sureties were given); 
Beebe v. Young, 13 Mich. 221; Riley 
v. Mitchell, 38 Minn. 9, 35 NW 472; 
Hudson yv. Gray, 58 Miss. 591; Krey- 
ling v. O’Reilly, 95 Mo. A. 561, 75 SW 
694; Northup v. Bathrick, 78 Nebr. 
62, 110 NW 685; Rube v. Cedar Coun- 
ty, 35 Nebr. 896, 53 NW 1009; Casey 
v. Peebles, 13 Nebr. 7, 12 NW 840; 
O’Dea v. Washington County, 3 Nebr. 
118; Chamberlain v. Dempsey, 13 
AbbPr (N. Y.) 421, 22 HowPr 356; 
Potter v. Baker, 4 Paige (N. Y.) 290; 
March v. Griffith, 53 N. C. 264; Mc- 
Dowell v. Bradley, 30 N. C. 92; Re- 
formed Presb. Church v. Nelson, 35 
Oh. St. 638; Allen v. Walnut Hills, 
ete., Turnp. Co., 9 Oh. Dec. (Reprint) 
322, 12 CincLBul 168; Vowell v. Tay- 
lor, 8 Okl. 625, 58 P 944; Hummer v. 
Ephrata School Dist., 10 Phila. (Pa.) 
494; Landa v. Heermann, 85 Tex. 1, 
19 SW 885; Zapp v. Michaelis, 56 
Tex. 395; Maney v. Hart, 11 Wash. 
67, 39-P 268. (2) Where sureties 
become insolvent after the execution 
of the bond. Booten v. Empire State 
Bank, 67 Ga. 358; Sample v. Cary, 19 
Ga. 573; Burkhalter v. Bullock, 18 
Ga. 371; Benton v. Mahan, 27 Ila. 
Ann. 649; Gray v. Lowe, 9 La. Ann. 
478: Winton v. Kirby, 6 S. D. 98, 60 
NW 409. c 

Right and power to require new 
bond see infra § 1271. 

[e] Ineligible or incompetent 
spurety.—(1) Nash v. Haycraft, 34 Fla. 
449, 16 S 324 (attorney as surety); 
Hammitt v. Coffin, 3 Greene (lowa) 
205; McClelland v. Allison, 34 Kan. 
155, 8 P 239; Gannon v. Phelan, 64 
Nebr. 220, 89 NW 1028; Chase vy. 
Omaha L. & T. Co., 56 Nebr. 358, 76 
NW 896; Hays v. Rush, 8 Oh. Dec. 
(Reprint) 50, 5 CincLBul 328; Kerr 
v. Martin, 122 Pa. 436,.15 A 860; Shor 
v. Rudoiph, 1 Pittsb. (Pa.) 50; Towlé 
v. Bradley, 2 S. D. 472, 50 NW 1057; 
Branger v. Buttrick, 30 Wis. 153. 
(2) The proper practice, where the 
surety is an ineligible person, is to 
call upon the appellant, by order or 
rule, to perfect his bond within a 
specified time, or, in default thereof, 
to have his appeal dismissed. Gan- 
non v. Phelan, 64 Nebr. 220, 89 NW 
1028: Chase vo Omaha’ TE.) & TT. Co., 
56 Nebr. 358, 76 NW 896; Kerr v. 
Martin, 122 Pa. 436, 15 A 860. (3) 
Contra Paschal v. Moline Jewelry 
Co., 2 Ga. A. 322, 58 SE 488 (where 
it was said that, where the surety 
on an appeal bond or undertaking is 
an ineligible person, the appeal is a 
nullity and therefore the bond cannot 
be amended). 

{f] Failure of a surety to sign 
bond.—(1) Bay City Bldg., etc, As- 
soc, v. Broad, 128, /Cali- 670, 61 P 


, 


APPEAL AND ERROR 


requisites ‘and | recitals,5! as to 


368; McDermid v. Judge, 122 Ga. 28, 
49 SE 800. (2) Contra McVey v. 
Heavenridge, 30 Ind. 100; Minton vy. 
Ozias, 115 Iowa 148, 88 NW 336. 
pce also Pevito v. Rodgers, 52 Tex. 
581. 
[g] Failure to justify or defects 
in justification.—(1) Tompkins v. 
Montgomery, 116 Cal. 120, 47 P 
1006; Hoskins v. Swain, 61 Cal. 
[but see McCracken y. Los Angeles 
County Super. Ct., 86 Cal. 74, 24°P 
845]; Perkins y. Bridge, 10 Ida. 189, 
77 P 329; Chamberlain v. Dempsey, 
13 AbbPr (N. Y.) 421, 22 HowPr 356; 
W. T. Rawleigh Medical Co. v. Laur- 
sen, 25 N. D. 63, 141 NW 64, 48 LRA 
NS 198; Burger y. Sinclair, 24 N. D. 
326, 140 NW 235; Hawkins v. Sin- 
Claire 2ia Nie ian os) 640 aNiWaresos 
Chambers v. Everding, etc, Co., (Or.) 
136 P 885; Skinner vy. Lewis, 40 Or. 
571, 62 P 523, 67 P 951; Matlock v. 
Wheeler, 29 Or. 64, 40 P 5, 43 P 
867; Dunn v. Canton Nat. Bank, 11 
S: D.73055, 77 NW, 111: 'Toleriton, ete.; 
Co. v. Casperson, 7 S. D. 206, 683 NW 
908; Wallace v. Oceanic Packing Co., 
25 Wash. 143, 64 P 938; Pennsylvania 
Mortg. Inv. Co. v. Gilbert, 18 Wash. 
667, 52 P 246; Spurlock v. Port Town- 
send Southern R. Co., 12 Wash. 34, 
40 P 420; Kuehn vy. Nero, 145 Wis. 
256, 130 NW 56; Johnston.v. North- 
western Live Stock Ins. Co., 107 Wis. 
337; 838 NW 641; Parish v. Eager, 15 
Wis. 532; Helden v. Henden, 9 Wis. 
557. And see Howerton v. Hender- 
SON, 86> Ne Ceres. (2) Failure to 
make or file affidavit. Schacht vy. 
Odell, 52 Cal. 447; Green v. Castello, 
35 Mo. A. 127; Tolerton, etc., Co. v. 
Casperson, 7 S. D. 206, 68 NW _ 908. 
Contra Northern Counties Inv. Trust 
v,..Hender,: 12 Wash. 559, 41° P 9138. 
And compare supra § 1208. 

{[h] Amendment to show appeal in 
forma pauperis.—Where a motion is 
made to dismiss an appeal for lack 
of sufficient security, it may be 
amended where the appellant can, on 
sufficient affidavit, show the neces- 
sary qualification to an appeal in 
forma pauperis. Sample v. Cary, 19 


Ga. 573; Burkhalter v. Bullock, 18} 
Ga. 34, 
50. U. S.—Roberts v. Cooper, 19 


How. 373, 15 L. ed. 687. 

Cal.—Jarman v. Rea, 129 Cal. 157, 
OL eos 

Ida.—Jackson v. Barrett, 12 Ida. 
465, 86 P 270. 

Ill.—Brown v. Keirns, 13 Ill. 296. 

Iowa.—Mitchell v. Goff, 18 Iowa 
424, 

Kan.—Parker v. Gibson, 78 Kan. 
903 96 P1387 Sk, ous, vetcsy Ry) Cow vy. 
PLUNGE De ean OU On soo ug beers le Boies 
Louis, ete., R. Co. v. Morse, 50 Kan. 
99, 31 P 676; Chicago, etc., R. Co. v. 
Abilene Town-Site Co., 42 Kan. 97, 
104, 21 P 1112; McClelland vy. Alli- 
son, 34 Kan. 155, 8 P 239. 

La.—Weber’s Succ., 110 La. 674, 
84 S 731; Demarest v. Beirne, 36 La. 
Ann. 751. Compare infra this note. 

Mich.—Hascall v. Brooks, 105 Mich. 
383, 68 NW 413. 

Miss.—Oxford Bank v. Lafayette 
County, 79 Miss. 152, 29 S 825; Den- 


ton “sy. sDenton:* 77 "Misse=37b, (20 OS 
383. 

Mo.—Reed v. Leffingwell, 30 Mo. 
543. 


Mont.—Woodman y. Calkins, 12 
Mont. 456, 31 P 68. 

Nebr.—Deere v. Hodges, 59 Nebr. 
288, 80 NW 897. 

N. Y.—Walrath v. Klock, 22 App. 
Div. 220, 47 NYS 1047; O’Sullivan v. 
Connors, 22 Hun 137; Wilson v. Allen, 


3 HowPr 369; Van Slyke v. Schmeck, 
10 Paige 301; Foster v. Foster, 7 


Paige 48; Eldridge v. Howell, 4 
Paige 457. 
N. C.—March v. Griffith, 53 N. C. 


264. 

Oh.—Reformed Presb. Church v. 
Nelson, 35 Oh. St. 638; Johnson v. 
Johnson, 31 Oh. St. 131; Branch v. 
Dick, 14 Oh. St. 551; Hubble v. Re- 
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the court to which the appeal is. 


nick, 1 Oh. St. 171; Seibert v. Foley, 
16\-Oh. (Cir, Ct 448579" ‘Ohs, Cir Dect 
179; Germania Bldg., ete., Assoc. v. 
Kern, 4°Oh: CirgCti 3b; 20h. Gir bee! 
405; Winterfeldt’s App., 11 Oh. Dec. 
(Reprint) 784, 29 CincLBul 226. 5d 
S. D.—Wasem vy. Bellach, 17 S. D. 
506, 97 NW 718; Rudolph v. Herman, 
4S. D. 203, 56 NW 122. y 
Tex.—Waters-Pierce Oil Co. v. 
State, 106 SW 326; Williams vy. Wiley, 
96 Tex. 148, 71 SW 12> Landa’ v: 
Heermann, 85 Tex. 1, 19 SW 885; 
King v. Hopkins, 42 Tex. 48; Long v. 
Smith, 39 Tex. 160; Lockart v. Lytle, 
36 Tex. 188; Smith v. Cheatham, 12 
Tex.’ 37; Elollis; vi Border! 110 - Tex 
277; Shelton v. Wade, 4 Tex. 148; 
51 AmD 722; Dillard v. Wilson, (Civ. 
A.) 187 SW 152; Oliver v. Lone Star 
Cotton Jammers’, etc., Assoc. (Civ: 
A.) 136 SW 508; Taylor v. Gardner, 
(Civ. A.) 99 SW 411; Black v. Clais 
borne, 32 Tex. Civ. A. 581, 75 SW 
40; Stubbs v. Landa Cotton Oil Co., 
28 Tex. Civ. A. 56, 66 SW 213; River- 
side Lumber Co. v. Lee, 7 Tex. :Civ: 
A. 522, 27 SW 161; Corley v. Renz/ 
(Civ, A.) 254SiW 230% rs 
Wash.—Dossett v. St. Paul, ete: 
Lumber Co., 31 Wash. 489, 72 P 116: 
W. Va.—Smith v. West Virginia 
Cent. Gas Co.,' 65) W. Va. 216, 63° SB 
1096, 17 AnnCas 377 and note. 
Wis.—Harrigan v. Gilchrist, 121 
Unless the bond is void.— 


Wis. 127, 99 NW 909. 

Hill v. Cassidy, 24 Mont. 108, 60 P 
811; Horstman vy. Little, 98 Tex. 
342, 83 SW 679. See infra § 1265. =< 

[b] Absence of penalty.—Wil- 
ams v. Wiley, 96 Tex. 148, 71 SW 
{c] But in Louisiana, if the un- 
dertaking is not executed for the 
amount named by the judge in grant- 
ing a devolutive appeal, the appedl 
will be dismissed. Beaird v. Russ, 32 
La. Ann. 304; Burton v. Sheriff, 9 La. 
Ann. 158; Slatter v. Commercial, 
etc., Bank, 12 Rob. 187; Beasley v: 
Allen, 9 Rob. 39; Rightor v. Phelps, 
1 Rob. 325; Glaze v. Russell, 5 Mart. 
N. S. 237. 3 

{d] Correction of error in amount; 
procedure.—An amendment which in- 
serts in the undertaking a certain 
sum as the amount for which the 
surety may be held liable is un- 
authorized. Such an order can have 
no force as against the surety, and 
the undertaking, where so amended, 
is not the contract of the surety. 
But, under the provisions of the code, 
the county court had authority to 
allow defendant to give a new and 
sufficient undertaking, and, where the 
notices of appeal were so amended, 
and such new undertaking should be 
given, the appeal would be complete. 
Walrath v. Klock, 22 App. Div. 220, 
47 NYS 1047. 

Right and power to require new or 
additional bond or undertaking see 
intra s aL Qty 

61. U. S.—Davis v. Wakelee, 156 
US 630, 15" SCE 555.139) Ie ears. 
New Orleans Ins. Co. v. Albro Co.; 
r12 U.S. 506,°5 SCt 289; 28 Th. ed. 809; 
Chicago Dollar Directory Co. v. Chi- 
cago Directory Co., 65 Fed. 468, 13 
CCA 8. 

Ala.—Thompson v. Campbell, 52 
Ala. 583; Alexander v. Rea, 50 Ala. 64: 
aver te nie S. v. Florence, 1 Alaska 


Cal.—Buchner v. Malloy, 152 Cal. 
484, 92° P1029; Kaltschmidt ”™ ‘v. 
Weber, 139 %Cale (6772) 2 630- But- 
ae v. Ashworth, 100 Cal. 334, 34 P 
igh Pittman v. Myrick, 16 Fla. 


Ill.— Hileman v. Beale, 115 Ill. 355, 
5 NE 108; Winfield v. Moffatt, 42 Ill. 
47; Willenborg v. Murphy, 40 Ill. 46; 
Kloeckner v. Schafer, 110 Ill. A. 391; 
Pacific Express Co. v. Hauptman, 11 
Til. A. 367; Stilley v. King, 3 Ill. A. 
338. See also Mertz v. Mehlhop, 117 
TT Aes : 
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taken,°? as to execution,°* as to filing or indorsement,°* 
or to cure mere clerical errors,®> want or insufficiency 
of approval, where there was an attempt in good 
faith to have the bond approved,°® want of revenue 
stamp,°? noncompliance with statutory requirements 
as to form or contents,°® or defects due to the neg- 
ligence or carelessness of the clerk or other officer. 

After reversal and on second appeal. 
bond correctly describes the court to which the 
appeal is taken, but the judgment is reversed be- 


Mich.—McClintock v. Laing, 19 
Mich. 300 ’ 

Miss.—Leavenworth vy. Crittenden, 
62 Miss. 573. 

Nebr.—McGinnis v. R. K. Johnson 
Co., 74 Nebr. 356, 104 NW 869; Jacobs 
v. Morrow, 21 Nebr. 233, 31 NW_ 739. 
sae J.—Freas v. Jones, 16 N. J. L. 

N. Y.—Johnson vy. Manning, 75 App. 
Div. 288, 78 NYS 98; Peo v. Herki- 
mer Ct. C. Pl., 4 Wend. 2063 Rida- 
bock v. Levy, 8 Paige 197, 35 AmD 


682. 
Oh.—Watts v. Shewell, 31 Oh. St. 


331; Germania Bldg., etc., Assoc. v. 
Kern;) 4 sOheiCir.. Ct. 85,72 “Oh. .Cir. 
Dec. 405. 


Tex.—Horstman vy. Little, 98 Tex. 
342, 83 SW 679; Oliver v. Lone Star 
Cotton Jammers’, etc., Assoc., (Civ. 
A.) 136 SW 508. 

Utah.—Price v. Western Loan, etc., 
Co., 35 Utah 379, 100 P 677, 19 Ann 
one 589; Almy v. Raybould, 2 Utah 
77. 

fa] Insufficient recital or descrip- 
tion of judgment.—(1) New Orleans 
Ins. Co. v. EH: D. Albro:Co.; 112 U.S; 
506, 5 SCt 289, 28 L. ed. 809 (failure 
to state term at which judgment was 
rendered); Thompson v. Campbell, 52 
Ala. 583; Pittman v. Myrick, 16 Fla. 
401; Willenborg v. Murphy, 40 Ill. 46; 
Lemon v. Stephenson, 40 Ill. 45; 
Kloeckner v. Schafer, 110 Ill. A. 391; 
Leavenworth v. Crittenden, 62 Miss. 
573 (misrecitai of date of judgment); 
Peo. v. Herkimer Ct. C. Pl., 4 Wend. 
CN. Y.) 206; Price v. Western Loan, 
ete..Co., 35. Utah: 3795) 1.00..P677,, 19 
AnnCas 589 (misrecital of date of 
entry of judgment). (2) Contra Long 
v. Smith, 39 Tex. 160; George v. Lutz, 
35 Tex. 694; Smith v. Cheatham, 12 
Tex. 37; Hollis v. Border, 10 Tex. 
Ze Dexas; tc, sR. Co.) ve Rains; 2 
Texan -AsyiCin, VCasce §! aloes WEArtin s We 
Hartwell, 1 Tex. A. Civ. Cas. § 491; 
Newbauer v. Joseph, 1 Tex. A. Civ. 
Cas. § 86. 

52. Pershing v. Wolfe, 8 Colo. A. 
82, 44 P 754; Nations vy. Lovejoy, 
80 Miss. 401, 31 S 811. 

After reversal and on second ap- 
peal see infra this section text and 
note 60. 

53. Venner v. Denver Union Water 
Coyns2 Colow207,15.Pw9 27; “Hubbard 
v. Freer, 2 Ill. 467 (where the bond 
was signed “Hubbard & Co. [Seal]:” 
and it was held that it was amend- 
able); Pacific Express Co. v. Haupt- 
TOAD wll Ler ATs Obs 

Failure of sureties to sign bond 
see supra this section note 49 [f]. 

{a] Failure of appellant to exe- 
cute.—(1) In the absence of statutory 
authority, it seems that an appeal 
bond .or undertaking cannot be 
amended where the appellant or ahy 
one of several appellants fails to exe- 
cute it: Andre v. Jones, 1 Colo. 489 
(decided prior to the present statute 
providing for such amendments see 
infra this note); Gordon v. Robert- 
son, 26 Ga. 410; Ellison v. Hammond, 
189 Ill. 470, 59 NE 966; Western Plas- 
ter Works v. Lonergan, 85 Ill. A. 
530; Howe v. Forman, 68 Ill. A. 398; 
Covell v. Mosely, 15 Mich. 514. (2) 
But under statutes it is held that 
a defect caused by the failure of the 
appellants, or any of them, to sign 
the bond on appeal may be cured by 
an amendment, which is generally 
made by filing a new bond. Engel vy. 
Atkinson, 18 Colo. A: 267, 71 P. 683; 
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Where the 


Hubbard v. Freer, 2 Ill. 467; State 
Sav., etc., Assoc. v. Johnson, 70 Nebr. 
758, 98 NW 82; Garrabrant v. Mc- 
Cloud, 15 N. J. L. 462 (where it ap- 
pears that the bond was not sealed); 
Matter of King, 2 Edm. Sel. Cas. 
(N. Y.) 428; Sucker State Drill Co. v. 
Brock, 18 N. D. 8, 118 NW 348; Neg- 
ley v. Jeffers, 28 Oh. St. 90; Galves- 
ton, etc., R. Co. v. Geyer, (Tex. Civ. 
A.) 49 SW 251; Bloomingdale v. Weil, 
29 Wash. 611, 70 P 94; De Roberts v. 
Stiles, 24 Wash. 611, 64 P 795. 

{b] Want of authority of agent or 
attorney.— This, it has been held, 
may be cured under the statutes by 
filing a new bond. Schofield v. Felt, 
10 Colo. 146, 14 P 128; Boorman v. 
Freeman, 12 Ill. 165. 

[c] Signing by agent in own 
name.—Pacific Express Co. v. Haupt- 
man, 11 Ill. A. 367 (holding that, 
while it might be that the execution 
of the bond in that case by the agent 
of the appellant in his own name 
and the surety, and not by the princi- 
pal, was not strictly a compliance 
with the statute, it was at the most 
an informality, and was not a fatal 
defect which would justify a dismis- 
sal of the appeal or the striking of 
the case from the docket in the first 
instance, but that opportunity should 
have been given to file a new bond). 

{d] Execution by wrong person.— 
Where, in a proceeding to recover a 
penalty for obstructing a road, an 
appeal was attempted to be taken 
from the judgment of the justice of 
the peace, and an appeal bond was 
executed by the commissioner of 
highways and approved by the justice 
of the peace, it was held the duty of 
the court to permit the town to file 
a sufficient appeal bond. Partridge v. 
Snyder, 78 Ill. 519; Appanooce v. 
Kneff,, 2 Tl... Aj 583. 

[e] Hxecution in wrong capacity. 
—But where the judgment appealed 
from was rendered against defend- 
ant, both personally and in a repre- 
sentative character, and the appeal 
bond was given in the representative 
capacity exclusively, the appeal was 
dismissed, it being held that in such 
case the bond was not amendable in 
the supreme court. Crawford v. Alex- 
ander, 14 La. Ann. 708. 

54. Starkweather v. Bell, 12 S. D. 
146, 80 NW 183 (holding that the 
indorsement of a filing mark by a 
judge or clerk of court is not an 
essential part of the filing of papers, 
and, where notice of an appeal and 
undertaking were in fact properly 
filed, the court, on a motion to dis- 
miss, may permit such indorsement 
to be supplied or an incorrect in- 
dorsement to be amended, in accord- 
ance with the facts). 

[a] Undertaking filed by mistake 
pefore notice of appeal.—Hawthorn 
v. East Portland, 12 Or. 210, 6 P 685. 
Compare supra § 1256. 

55. Billings v. Roadhouse, 5 Cal. 
71 (omission of the words ‘to pay 
to’). And see supra § 1212. 

[a] Unless it is such as to render 
the bond void.—Dunlap v. Price, 10 
La. Ann. 155 (insertion, by clerical 
error, of names of obligors as ob- 
ligees). And see infra § 1265. 

56. Mertz v. Mehlhop, 117 Ill. A. 
77 (approval by clerk instead of by 
court); Hepner v. Hepner, 112 Ill. A. 
598: St. Joseph, etc., R.;Co..v. Orr; 
8 Kan. 419; Torrent v. Muskegon 
Booming Co., 21 Mich. 159; McClin- 
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cause the appeal is taken to the wrong court, and 
the appellant files an appeal to the proper court, 
the bond may be amended to correspond with the 
second appeal.®° 

(2) Discretion of Court. Under the 
statutory provisions prevailing in some jurisdic- 
tions, the allowance of an amendment for the pur- 
pose of correcting the defects of appeal bonds 
and undertakings is mandatory,®*! such enactments 
practically commanding the court, when requested, 


tock v. Laing, 19 Mich. 300; Travis 
v. Travis, 48 Hun 343, 1 NYS 357; 
Beech v. Southworth, 6 Barb. (N. Y.) 
173, 1 CodeRep 99; Ten Hick v. Simp- 
son, 11 Paige (N. Y:) 177; Hawley v. 
Bennett, 5 Paige (N. Y.) 104; 
dridge v. Howell, 4 Paige (N. Y.) 457. 
Contra Orman v. Keith, 1 Colo. 81 
(in absence of statute). ‘ 
[a] No attempt to comply with 
statute or order of court.—Where an 
appeal is defective because the bond 
is not properly approved, the defect 
cannot be cured by the filing of a 
new bond after the time fixed by the 
court, there having been no attempt 
to comply with the statute or order 
of court. Koutnik v. Koutnik, 196 I11. 
162, 63 NE 655 [dist Hepner v. Hep- 
ner, 112 Ill. A. 598, supra this note]; 
aha. v. Hughes, 168 Ill. 148, 48 NE 


57. Hamlin v. Hanger, 24 Ind. 401; 
Teagarden vy. Garver, 24 Ind. 399. 
Contra Tipton v. Cordova, 1 N. M. 


383. And compare supra § 1241. 
58. Colo.—Wheeler v. Kuhns, 9 
Colognes Geese oe : 
Ky.—Galloway v. Bradburn, 119 


Ky. 49, 82 SW 1013, 26 KyL 977 (bond — 
on appeal in election contest). 

Mont.—Woodman vy. Calkins, 12 
Mont. -456, 31 P 63. 

Nebr.—Jacobs v. Morrow, 21 Nebr. 
233, 31 NW 739. 

Py ihe Marsha weer 5) v. Heifner, 104 
rca 

S. D.—Wasem v. Bellach, 17 S. D. 
506, 97 NW 718. 

59. Hooks v. Stamper, 18 Ga. 471; 
Hargis v. Pearce, 7 Bush (Ky.) 234; 
Manier v. Lindsey, 3 Bush (Ky.) 94; 
Adams v. Settles, 2 Duv. (Ky.) 76; 
Foster v. Foster, 7 Paige (N. Y.) 48. 
Contra on ground that clerk was 
acting as agent of the appellant. 
Green v. Bowen, 15 La. Ann. 173: 
Crawford v. Alexander, 14 La. Ann. 
708 (in filling blanks in bond). 


60. Nations v. Lovejoy, 80 Miss. 
401, 31 S 811. 
61. Colo.—Schofield v. Felt, 19 


Colo. 146, 14 P 128; Wheeler v. Kuhns, 
9 Colon 96.0 PEO. 

Ga.—McDermid v. Judge, 122 Ga. 
28, 49 SH 800. 

Ill.—Egegleston v. Royal Trust Co., 
192 Ill. 101, 61 NE 423; Zuckerman v. 
Hawes, 146 Ill. 59, 34 NE 479; Part- 
ridge v.. Snyder, 78 Ill. 519; Hoyer v. 
Mascoutah, 59 Ill. 1837; Weist v. Peo., 
39 Ill. 507; Waldo v. Averett, 2 Ill. 
487; Hubbard v. Freer, 2 Ill. 467; 
Dedman v. Barber, 2 Ill. 254; Dun- 
away v. Campbell, 59 Ill. A. 665; Pa- 
cific Express Co. v. Hauptman, 11 Ill. 
A. 367; Appanooce v. Kneff, 2 Ill. A. 
pee: Carroll v. Jacksonville, 2 Ill. A. 


Iowa.—Brock v. Manatt, 1 Iowa 128. 

Kan.—Parker v. Gibson, 78 Kan. 90, 
96nPoeo. 

Ky.—Manier v. Lindsey, 3 Bush 94; 
Watters v. Patrick, 1 Bush 223; Bates 
v. Courtney, 1 Dana 145. 
bay epitaph v. .Lowe, 9 La: 

Miss.—Denton v. Denton, 77 Miss. 
SLDs, 2 US Boos 

Mo.—Thomas vy. Alton, 5 Mo. 534. 

Mont.—Coleman vy. Perry, 24 Mont. 
237, 61 P 129; Terr. v. Milroy, 7 Mont. 


5595 190 P2098 

Nebr.—Northup v. Bathrick, 78 
Nebr. 62, 110 NW 685. 

Ss. D—Wasem v. Bellach, 17 S. D. 
506, 97 NW 718; Towle v. Bradley, 2 
S. D. 472, 50 NW 1057. 


Ann. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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to fix a time for the filing of an amended bond.*® 
But in other states, although the power of amend- 
ment is of statutory creation, it has been held that 
such enactments are not mandatory, but simply 
repose a reasonable discretion in the courts.®? And 
where the statute does not expressly provide for 
an amendment, the granting or refusal thereof 
has generally been held to be a matter of discre- 
tion with the court.®* 

[§ 1260] (3) Liberal Construction of Statutes. 


1259-1264] 


The general rule is that statutes providing for the . 


amendment of bonds or undertakings on appeal, 
being remedial in their nature, should be liberally 
construed, so as most effectually to promute the 
object of the enactment, and aid in the attain- 
ment of substantial justice.® 

[§ 1261] (4) Retrospective Operation. A reme- 
dial statute giving the appellate court power to 


order or permit a new appeal bond to be filed in 


place of a defective one applies to appeals begun 
prior to its enactment.®° 
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[§ 1262] (5) Consent of Sureties. An appeal 
bond or undertaking cannot be amended without 
the consent of the sureties thereon, where thé 
amendment might discharge them from liability.®7 

[§ 1263] (6) Amendment as to Deposit. Where 
the statute permits the deposit of a sum of money 
in lieu of an appeal bond or undertaking, it is 
held in some cases that failure to make the de- 
posit or irregularity in making an insufficient de- 
posit may be cured by amendment.*§ 

[§ 1264] (7) Where No Bond or Undertaking 
Has Been Filed. The general rule is that, in the 
absence of statutory authority, where no bond or 
undertaking at all has been filed within the time 
prescribed by statute, rule of court, or order of 
court granting the appeal, the omission cannot be 
cured, even by leave of court, by filing a bond 
nune pro tune, either in the lower court or in the 
appellate court;®® and this is not permitted by the 
statutes allowing an amendment or the filing of a 
new bond or undertaking where the bond or un- 


Tex.—Lewellyn v. Bilis, 50 Tex. 
Civ. A. 4538, 115 SW 84. 

WwW. Va—Smith v. West Virginia 
Cent. Gas Co., 65 W. Va. 216, 63 SE 
1096, 17 AnnCas 377 and note. 

62. Boulder County v. King, 9 
Colo: * 542;, 13. P5393, Wheeler: v. 
Kuhns, 9 Colo. 196, 11 P 97. 

63. Schrot v. Schoenfeld, 23 App. 
(D. C.) 426. 

64. Griffin v. Belleville, 50 Ill. 422; 
Harlan. v. Scott, 3 Ill. 65; Crain v. 
Bailey, 2 Ill. 321. 


65. na —Seymore v. Howard, 15 
Ga. 11 

alae NR of the Woods v. Shaw, 
2 Greene 91. 

Kan.—McClelland v. Allison, 34 
Kan. 155,, 8 PB. .239 


N. J.—Garrabrant v. McCloud, 15 
N. J. L. 462 

Oh.— Reformed Presb. Church v. 
Nelson, 35 Oh. St. 638; Johnson v. 
Johnson, 31 Oh. St. 131; Saterlee v. 
Stevens, 11 Oh. 420; Hays v. Arm- 
strong, 7 Oh. 247; Seibert v. Foley, 
LG2Ons- Cir Ct. 448, OOh,, Cir Dec. 
179; White v. Moerlidge, %- @Oh., Cir. 
Ct, "348, 4 Oh. Cir. Dec. 629. 

Or.— Quartz Gold Min. Co. v. Pat- 
terson, 53 Or. 85, 96 P 551; Elwert v. 
Norton, 34 Or. 567, Dla 1097, 59 PB 
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Tex.—Shelton v. Wade, 4 Tex. 148, 
51 AmD 722; Lewellyn v. Ellis, 50 
Tex. Civ. A. 453, 115 SW 84. 

66. Hays v. Armstrong, 7 Oh. 247 
(since an appellee has no_ vested 
rights in the forms of administering 
justice that preclude the legislature 
from ‘modifying them, and such a 
statute does no more than confer 
jurisdiction in a case pending and 
undetermined where, without it, such 
jurisdiction would be declined by the 
court, it secures to the parties an in- 
vestigation of their rights, which a 
clerical error would otherwise pre- 
clude). But compare Perrin v. Kel- 
logge, 37 Mich. 316; infra § 1271 note. 

67. Langley v. Warner, 1 eae 
606, 3 HowPr, 363, 1 CodeRep 4411; 
Walrath v. Klock, 22 App. Div. 220, 
47 NYS 1047; Biggert v. Nichols, 18 
Mise. 596, 42 NYS 472. And _ see 
Smith v. Powell, 134 Ga. 356, 67 SH 
936; O’Dea.v. Washington County, 3 
Nebr. 118; Wilson v. Allen, 3 HowPr 
CNe TY 869. 

68. Lane v. Humbert, 16 Daly 186, 
18 NYCivProc 377, 9 NYS 744; Szer- 
lip v. Bair, 20 Misc. 588, 46 NYS 461. 
But see Swem v. Monroe, 148 Cal. 741, 
83 P 1074 (holding that the deposit 
of a less amount than the statute 


required did not perfect the ap- 
peal). 

69. Ala.—Carey v. McDougald, 25 
Ala. 109. 


Ariz.—Shattuck vy. Costello, 8 Ariz. 
255, 71 P 940. 


Cal.—Wadleigh v. Phelps, 147 Cal. 
135, 81 P 418; Stackpole v. Hermann, 
126 Cal. 465, 58 P 935; In re Heyden- 
feldt, 119 Cal. 346, 51 P 543; Pacific 
Pav. Co: v. Bolton, 89 Cal. 154, 26.P 
650; Crew vy. Diller, 86 Cal. 554, 25 P 
66; Duffy v. Greenebaum, 72 Cal. 157, 
12 P 74, 18 P 323; Home, etc., Asso- 
ciates v...Wilkins,. 71, Cal. 626; 12-P 
799; Aram v. Shallenberger, 42 Cal. 
275; Santa Ana Commercial Bank v. 
Wells, 5 Cal. A. 473, 90 P 981; Rau- 
er’s Law, etc., Co. v. Standley, 3 Cal. 
A. 44, 84 P 214. 

Colo. —Hennessey v. Reed, 15 Colo. 
A. 56, 60 P 955; Fuller v. Fuller, 7 
Colo. A. 555, 44 P 72. 

D; C.—Darlington v. Turner, 24 
App. 573; Schrot v. Schoenfeld, 23 
App. 421. 

Ga.—Chapple v. Tucker, 110 Ga. 
467, 35 SE 643; Benson v. Shines, 107 
Ga. 406, 33 SE 439. 

Ida.—Hailey v. Riley, 13 Ida. 749, 
92 P 756; West v. Dygert, 13 Ida. 641, 
92 P 753; Brown v. Hanley, 3 Ida. 219, 
28. P 425. 

T11.— Hill v. Chicago, 218 Ill. 178, 75 
NE 766; Koutnik v. Koutnik, 196 Ill. 
162, 68 NE 655; Ellison v. Hammond, 
189 Ill. 470, 59 NE 966; Dobson y. 
Hughes, 168 Ill. 148, 48 NE 74 [aff 
66 Ill. A. 487]; Pardridge v. Morgen- 
thau, 157 Ill. 395, 42 NE 74; Tedrick 
v. Wells, 152 Ill. 214, 38 NE 625; 
Oltman vy. Schoenbeck, 120 Ill. A. 351; 
Kolvi v. Krulewich, 107 Ill. A. 35; 
Heyer Storage Battery Co. v. Hanson, 
etc., Co., 92 Ill. A. 226; Howe v. For- 
man, 68 Ill. A. 398; Gorski v. Fea- 
therstone, 55 Ill. A. 368; Ettelson v. 
Jacobs, 40 Ill, A. 427. 

Ind.—Smith v. Gustin, 169 Ind. 42, 
80 NE 959, 81 NE 722; Scotten v. 
Divelbiss, 46 Ind. 301. 

Iowa.—Sutton v. Bower, 124 Iowa 
58, 99 NW 104; Minton v. Ozias, 115 
Iowa 148, 88 NW 336; Cuddelback v. 
Parks, 2 Greene 148. 

Kan.—Beckwith v. Kansas City, 
etc., R. Co., 28 Kan. 484, 

Ky.—Ford v. Com., 3 Dana 46. 

Mich.—Moore vy. Ellis, 18 Mich. 77; 
Cavell v. Mosely, 15 Mich. 514 
(changed by statute); Weed v. Lyon, 
Walk. 77. 

Mo.—Corbin v. Laswell, 48 Mo. A. 
626; Green v. Castello, 35 Mo. A. 127. 
See also Brown y. St. Louis, etc., R. 
Co., 83 Mo. 478. 

Mont.—Hahn v. James, 26 Mont. 
50, 66 P 463; Creek v. Bozeman Wa- 
terworks Co., 22 Mont. 327, 56 P 362. 

Nebr.—Rhea v. Brown, 4 Nebr. 
(Unoff.) 461, 94 NW 716. 

N. J.—West Jersey, etc., R. Co. v. 
Miller, 66 N. J. L. 178, 48 A 995; Dela- 
ney v. Burckle, 57 N. J. L. 328, 30 A 


809. 
N. Y.—Nelson vy. Tenny, 113 N. Y. 
616, 20 NE 875; Matter of Dumesnil, 


47 N. Y. 677; Wait v. Van Allen, 22 
ING moos 

N. C.—Lunsford v. Alexander, 162 
N. C. 528, 78 SE 275: Bowen v. Fox, 
Cede eMCONE AWAT a Bie Oo! 437; Newman v. 
Nap rnet. 5 N. OA lose 

D.— Burger v. Sinclair, 24 N. D. 
326. “140 NW 235. 

Oh. —Dennison v. Talmage, 29 Oh. 
St. 433 (holding that one who had 
omitted to give an appeal bond be- 
cause the court below improperly 
made an order excusing him from 
giving it could not afterward be al- 
lowed to file a bond, and perfect his 
appeal); Trader v. Sale, 18 Oh. Cir. 
Ct. 814, 1 Oh. Cir. Dec. 654; Allen v. 
Walnut Hills, ete., Turnp. Co., 9 Oh. 
Dec. (Reprint) 322, 12 CinLBul 168, 

Okl.—Vowell v. Taylor, 8 Okl. 625, 
58 P 944. 

Or.—Heiney v. Heiney, 43 Or. 577, 
73 P 1038; Cook v. Albina, 20 Or. 190, 
25 P 386; Canyon Road Co. v. Law- 
rence, 3 Or. 519. 

Pa.—MclIlhaney v. Holland, 111 Pa. 
634, 5 A 731; Page v. J. C. McNaugh- 
ton Co., 2 Pa. Super. 519. 

R. I.—Vaill v. New Shoreham, 18 
R. I. 405, 28 A 344; Clapp v. Free- 
man, 17 R. I. 384, 22 A 1022. 

S. D.—Doering v. Jensen, 16 S. D. 
58, 91 NW 3438; Brown v. Chicago, 
ete.,, R.2Co;, 10S... D: 633,. 75. .NIWiiL98; 
66 AmSR 730; Coburn v. Brown Coun- 
ty, 10 S. D. 552, 74 NW 1026; Smith 
Vii. Coffin, .9)..S2, 1D)5.502,4).70) NIWE 6365 
Skinner v. Holt, 9 S. D. 427, 69 NW 
595, 62 AmSR 878; Barber v. John- 
son, 4S. D. 528, 57 NW 225. 

Tenn.—Carter v. McBroom, 85 
Tenn. 377, 2 SW 803; Chisum v. Woo- 
ten, 1 Overt. 338. 

Tex.—Estes v. Estes, 54 Tex. Civ. 
A. 561, 118 SW 174; Wilkes v. Brown, - 
(Civ. A.) 80 SW 844; Uvalde County 
v. Uvalde, (Civ. A.) 31 SW 327; Con- 
verse v. Trapp, (Civ. A.) 29 SW 415. 

Utah.—Cook v. Oregon Short Line, 
etc., R. Co., 7 Utah 416, 27 P 5; Lar- 
son v. Utah, etc., R. Co., 19 P 196. 

Wash.—David vy. Guich, 30 Wash. 
266, 70 P 497; Galloway v. Tjossem, 
22 Wash. 108, 60 P 129; Northern 
Counties Inv. Trust v. Hender, 12 
Wash. 559, 41 P 913. Application for 
leave to file a new appeal bond is 
made too late where more than nine- 
ty days has intervened after the no- 
tice of appeal from the judgment in 
the cause, and the time for filing 
bond under such appeal notice has 
expired. Hight v. Batley, 32 Wash. 
LGD) eee 1034, 98 AmSR 851 

Wis. —Drinkwine v. Eau Claire, 83 
Wis. 428, 53 NW 673. And see Ocon- 
to Land Co. v. Mosling, 122 Wis. 440, 
100 NW 824. 

N. S.—Knauth Nachod vy. Sterne, 30 
N.S. 295. 

See also supra § 1253. 
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dertaking filed is defective.” 
however, 


in time, the filing 


the lower court, or even in the 


Compare cases in some of these 
jurisdictions infra this section. 
. [a] The reason assigned for the 
rule is that the giving of a new bond 
is in the nature of an amendment to 
a defective proceeding, and where no 
bond has been given, there is nothing 
to amend. Schurtz v. Romer, 81 Cal. 
244, 22 P 657 (where it was said 
that to allow new undertakings to be 
given where none had been filed 
would be, in effect, permitting a new 
appeal to be perfected after the time 
fixed by law). And see Fuller v. Ful- 
ler, 7 Colo. A. 555, 44 P 72; Larson v. 
Wtah, etc ek. Co, (Utah)? 19) P 196: 

[b] Another reason for the rule 
is that in some states, where the 
requisite bond or undertaking on ap- 
peal has not been given, the appel- 
late court does not acquire jurisdic- 
tion of the cause, and consequently is 
powerless to aid the appellant by the 
allowance of an amendment. Tuller 
Vem MOulerc sCOlO. Au, 55D, 44 ani s 
Cuddelback v. Parks, 2 Greene (Iowa) 
148; Ruff v. Montgomery, 83 Miss. 
184, 35 S 465; Gardner v. New Or- 
leans, etc., R. Co., 78 Miss. 640, 29 S 
469; Smith v. Coffin, 9 S. D. 502, 70 
NW 636; Skinner v. Holt, 9 S. D. 427, 
69 NW .595, 62 AmSR 878; Converse 


Vee TPADD, | SOLex Civ, As) 29) SW 
Pecasion of time see supra § 
70. Ariz—yYoung Constr. Co. v. 


Ruth Gold Mines Co., 14 Ariz. 518, 131 
PAL O45% 

Colo.—Hennessey v. Reed, 15 Colo. 
PAV DO, Mn 955. 

Ida.—Hailey v. Riley, 13 Ida. 749, 
OZ oO. 

Mont.—Hahn v. James, 
50, 66 P 463. 

Tex.—Hstes v. Estes, 54 Tex. Civ. 
A. 561, 118 SW 174; and other cases 
in preceding note. 

-71. Ark.—WMiller v. Heard, 7 Ark. 
50. 

-‘Miss.—State v. Coahoma County, 64 
Miss. 358, 1 S 501; Hudson v. Gray, 
58 Miss. 589. But the rule is other- 
wise as to appeals to the circuit court 
from a justice of the peace. Ruff v. 
Montgomery, 83 Miss. 184, 35 S 465. 

Mo.—Green v. Castello, 35 Mo. A. 
Petia 

N. H.—Parker’s App., 15 N. H. 24. 

N. Y.—Architectural Iron Works v. 
Brooklyn, 85 N. Y. 652; J. & M. Elec- 
tric Co. v. Centotella, 77 Miss. 670, 
138 NYS 571; Bernhard v. McMaster, 


26 Mont. 


16 NYSt 35; Briggs v. Swales, 29 
HowPr 201; Mills v. Thursby, 11 How 
Pr 129; Bernhard v. McMaster, 25 


NYWklyDig 442; Matter of Darragh, 
1 Conn. Surr. 170, 3 NYS 2838. 

N. C.—Jones v. Asheville, 114 N. 
Cc. 620, 19 SE 631; Harrison v. Hoff, 
HOZMINEGO. 20s Ss) Segoe 

N. D.—Beddow v. Flage, 20 N. D. 
66, 126 NW 97. 

Or.—Hanley v. Stewart, 54 Or. 38, 
102 P 2; Dowell v. Bolt, 45 Or. 89, 
75 P 714; Nottingham vy. McKendrick, 
38 Or. 495, 57 P-195, 63 P 822; Saylor 
v. Oakes, 36 Or. 410, 59 P 1108; Men- 
denhall vy. Elwert, 36 Or. 375, 52 P 
62, 59 P 805; Matlock v. Wheeler, 29 
Or. 64, 40 P 5, 43'P 867. 

Wis.—Oconto Land Co. v. Mosling, 
122 Wis. 440, 100 NW 824; Harrigan 
v. Gilchrist, 121 Wis. 127, 99 NW 909; 
Tyson v. Tyson, 94 Wis. 225, 68 NW 
1015; Russell v. Bartlett, 9 Wis. 556. 

Can.—Atty.-Gen. v. Scott, 34 Can. 
S. C. .282. 


Under some statutes, 
the court is authorized to grant relief 
from the failure to file the bond or undertaking 
on appeal in. time,’ or it,is held that, where the 
other steps for perfecting the appeal are taken 
of the bond or undertaking 
within the prescribed time is not jurisdictional,” 
and the omission may be cured, by permission of 
the court, by filing the same nune pro tune in 
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nune pro tune 


[§ 1265] (8) 


Void. 


appellate court, 


Ont.—Tabb v. Grand Trunk R. Co., 
8 Ont. L. 281. 

[a] Form of application to file 
bond after expiration of time in 
which it should have been filed is set 
out in Richardson v. Debnam, 75 N. C. 
390. 

[b] Where appeal is without mer- 
it—Application for permission to 
remedy a mistake in taking an appeal 
in failing to give security, which 
would otherwise be fatal to the right 
of the appellant to have the case 
heard, will not be permitted where it 
plainly appears that the appeal would 
be without merit. Oconto Land Co. 


v. Mosling, 122 Wis. 440, 100 NW 
824. 

As to extension of time see supra 
§ 1255. 

72. See supra § 1141. 


73. Beardsley v. Arkansas, etc., R. 
Col, 1585U. Se L238; 15 Seu 786,39) lused: 
919; Hudson v. Parker, 156 U. S. 277, 
287, 15 SCt 450, 39 L. ed. 424; Stew- 
art v. Masterson, 124 U. S. 493, 8 SCt 
56ly 3h Le. Sedy 5075) Browns vo, Me- 
Connell, 124 U. S. 489, 8 SCt 559, 31 
L. ed. 495; Peugh vy. Davis, il®: 10, 8h 
227, 4 sct’ 17, 28 L. ed. 127; Seymour 
Vv. Freer, 5 Wall. (U. S.) 822, Tan bie 
: Brobst v. Brobst, 2 Wall. (U. 
Ss.) 96, 17 L. ed. 905; Martin v. Hunt- 
er, 1 Wheat. (U. S.) 304, 361, 4 L. ed. 
97; Herr v. St. Louis, etc., RR. .Co:, 
174 Fed. 938, 98 CCA 550; Blaffer v. 
New Orleans Water Supply Co., 160 
Fed. 389, 87 CCA 341; La Conner 
Trading, etc., Co. v. Widmer, 136 Fed. 
177, 69 CCA 193; Walker v. Houghtel- 


ing, 104 Fed. 513, 44 CCA 18; In re 
Certain Merchandise, 64 Fed. 576; 
Providence Washington Ins. Co. v. 


Wager, 37 Fed. 59; The Natchez, 27 
Fed. 309; Deen v. Hemphill, 7 F. Cas. 
No. 3, 736a, Hempst. 154. And see Ro- 


bare v. Kendall, 22 Nebr. 677, 35 NW 
940. 
[a] Where a deposit of money is 


made instead of giving bond as re- 
quired by law, the appeal is amend- 
able so as to allow a bond to be exe- 
cuted and filed. Hill v. Hudspeth, 22 
Ga. 621. 

74. . S.—Brown v. McConnell, 
124 U. S. 489, 8-SCt 559, 31 L. ed. 
495; Brobst v. Brobst, 2,Wall. 96, 17 
L. ed. 905 (holding that sufficient ex- 
cuse was shown where it appeared 
that counsel were probably misled by 
the peculiar state of the record and 
the mode of bringing up the ques- 
tions from the court below). 

N. H.—Parker’s App., 15 N. H. 24. 

N. Y.—Architectural Iron Works v. 
Brooklyn, 85 N. Y. 652 (holding that 
where a notice of appeal was served 
without an undertaking for costs, in 
reliance on an order of the court dis- 
pensing therewith, the omission 
might be supplied); Mills v. Thursby, 
11 HowPr 129 (where appellants sev- 
eral times attempted in good faith to 
give an undertaking, and the under- 
taking was each time in due form 
but the justification of the sureties 
was imperfect in form). 

N. C.—Jones v. Asheville, 114 N. C. 
620, 19 SE 631; Harrison v. Hoff, 102 
N. C. 25, 8 SE 887; Warren v. Har- 
vey, 92 N. C. 187. See Lunsfords v. 
Alexander, 162 N. C. 528, 78 SE 275 
(holding that, where the providing of 
an appeal bond is left to the ‘counsel, 
he is acting as agent of the appel- 
lants, and the giving of an appeal 
bond being a condition precedent, it 
is no excuse to ‘show that the failure 


ae 
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and after motion to dismiss,’* provided sufficient 
excuse for failure to file the same in proper time 
and due diligence are shown.’ 


And a bond filed 
under stipulation of the parties 


has been held sufficient.’® 


Where Bond or Undertaking Is 


In some jurisdictions, as in the ease of 
failure to file any bond or undertaking at all, 
a new bond or undertaking may be filed, in case 
of sufficient excuse, 


to eure the defect arising 


to file one was due to the negligence 
of counsel). 

N. Deere v. Flage, 20 N. D. 
66, 126 NW 97. 

Tal Accident or mistake.—(1) In 
some jurisdictions where the failure 
to file an appeal bond is occasioned 
by accident or mistake, the court will 
grant appropriate relief upon proper 
application therefor. Seymour v. 
Freer, 5 Wall. (U. S.) 822, 18 L. ed. 
564; Rabe v. Hamilton, 15 Cal. 31; 
Parker’s App., 15 N. H. 24; Architec- 
tural Iron Works v. Brooklyn, 85 N. 
Y. 653; Bernhard v. McMaster, 10 NY 
St 35; Hardt v. Schulting, 59 HowPr 
(N. Y.) 353; Parker v. MeCunn, 9 NY 
WklyDig 245; Matter of Darragh, 1 
Conn. Surr. 170, 3 NYS 283; Quartz 
Gold Min. Co. v. Patterson, 53 Or. 85, 
96 P 551; Dowell v. Bolt, 45 Or. 89, 
75 P 714; Newberg Orchard Assoc. v. 
Osborn, 39 Or. 370, 65 P 81; Saylor 
v. Oakes, 36 Or. 410, 59 P 1108; Haw- 
thorne v. East Portiand, 12 Or. 210, 
6 P 685; De Lashmutt v. Sellwood, 
10 Or. 51; Pencinse v. Burton, 9 Or. 
178; Weiss v. Jackson County, 8 Or. 
529; McCotter v. New Shoreham, 21 
R. I. 425, 44 A 473; Morrison v. O’- 
Brien, 17 S. D. 372, 97 NW 2; Harri- 
gan vy. Gilchrist, 121 Wis. 127, 99 
NW 909; Russel v. Bartlett, 9 Wis. 
556. (2) But it must appear to the 
satisfaction of the court that the 
omission to file the bond or undertak- 
ing within the time allowed was ac- 
tually occasioned through mistake or 
accident. Mendenhall v. Elwert, 36 
Or. 375, 52 P 22, 59 P 805; De Lash= 
mutt v. Sellwood, supra; Pencinse v. 
Burton, supra; Tyson y. Tyson, 94 
Wis. 225, 68 NW 1015. (3) And the 
appellant must have proceeded with 
reasonable diligence to remedy the 
mistake after its discovery. Parker 
v. McCunn, supra; Newberg Orchard 
Assoc. v. Osborn, supra. (4) Parties 
who attempt to appeal, although they 
fail to perfect the appeal by giving 
bond, and rely upon an appeal taken 
and bond given in their behalf by 
their codefendant, may be granted 
leave to file bond and perfect their 
appeal in the higher court. Ham- 
mond vy. Peo., 164 Ill. 455, 46 NE 796. 

[b] Mistake of law.—-Where the 
appellant failed to comply with a re- 
cently enacted statute requiring an 
appeal bond, on a motion to dismiss 
the appeal on the ground that no 
bond was given, the court permitted 
the filing of the bond nunc pro tune 
on the counsel for the appellant filing 
an affidavit that the appeal had been 
prosecuted in good faith and that he 
did not understand the statute com- 
pelling the giving of a bond at that 


time. In re Certain Merchandise, 64 
Fed. 576 
[c] | Time extended for diligence.— 


Appellants who have acted in good 
faith, and with fair diligence in their 
efforts to complete and file a proper 
appeal bond, will be permitted to file 
the perfected bond out of time. Not- 
tingham v. McKendrick, 38 Or. 495, 
57 P 195, 63 P 822. See also Tyson 
v. Tyson, 94 Wis. 225, 68 NW 1015 
(where the appeal was from a judg- 
ment against infants). 

{d] Delay from negligence bars 
right. West Jersey, etc.,) R. Co. v. 
Miller, 66 N. J. L. 178, 48 A 995. 

Fault of adverse party, or of court, 
or officer see supra § 1253. 

75. Gilbough v. Stahl Bldg. Co., 
91 Tex. 621, 45 SW 385. 


For later cases, developments and changes i in the law see cumulative Annotations, same title, page and note number. 


> 
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from the filing of a void bond or undertaking.”¢ 
The general rule, however, in the absence of a 
statute, is that the filing of a bond or under- 
taking which is so radically defective, either in 
form or substance as to be void, is the same as 
filmg none at all, and the defect cannot be cured 
by the filing of a new bond or undertaking in 
the appellate court, or in the lower court after 
the expiration of the time for filing the same, and 
_ that such a case does not come within the statutes 
authorizing an amendment or new bond in the case 
of a defective or insufficient bond.77 And it has 
been so held even though the error was a clerical 
one.’§ 

[§ 1266] (9) Lost Bond. Where the bond given 
on appeal has been lost, the appeal will not be 
dismissed, but appellant will be required or per- 
mitted to give a new bond." 

[§ 1267] (10) Number of Amendments or New 
Bonds. In some jurisdictions, under statutes pro- 
viding for the amendment of appeal bonds, or the 
filmg of new bonds, it has been held that the court 
may permit the filing of a third bond, where the 
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second bond filed proves to be objectionable.*° But 
under other statutes only one new bond can be 
allowed, and, if it is insufficient, the appeal will 
be dismissed.®t 

[§ 1268] (11) Procedure. The procedure in the 
appellate gourt in case of an insufficient appeal 
bond or undertaking varies in different jurisdic- 
tions. In some the appropriate practice is for 
appellee to move in the appellate court for an 
order requiring a change or renewal of the bond 
within a time to be designated by the court, and 
in default thereof that the appeal be dismissed.*? 
In others the proper step is a motion by appellant 
for leave to amend or file a new bond or under- 
taking,®* or, where a motion has been made to dis- 
miss the appeal, appellant may enter a cross mo- 
tion for leave to amend the bond or undertaking.** 
The motion should be accompanied with an affidavit 
setting forth the facts upon which the application 
is based,®> and in some jurisdictions it has been 
held that the appellant should accompany his mo- 
tion to amend with the tender of a new and suf- 
ficient bond.8® It is usually necessary to give no- 


76. See supra § 1264; and supra §|v. Wellington, etc., R. Co., 26 Kan.|Co., 28 Ind. 181; White v. Bettis, 5 
1258. 297. Heisk. (Tenn.) 374; Chisum v. Woo- 

[a] In Pennsylvania an appeal Ky.—Hargis v. Pearce, 7 Bush 234.] ten, 1 Overt. (Tenn.) 338; Gilbough 
will not be dismissed because of the La.—Voelkel v. Voelkel, 18 La. Ann.|v. Stahl Bldg. Co., 91 Tex. 621, 45 
defectiveness or invalidity of the|639; Crawford v. Alexander, 14 La. | SW 385. i Bai 
bond given thereon. The proper} Ann. 708; Nouvet v. Armant, 12 La. 80. Boulder County v. King, 2? 
course is to rule the appellant to] Ann. 71; Robert v. Ride, 11 La. Ann. | Colo. 542, 13 P 539; Bates v. Court- 
amend or perfect his bond, and to]|409; Dunlap v. Price, 10 La. Ann.|ney, 1 Dana (Ky.)’ gar? Watson v. 


dismiss only on his neglect or refusal 
to do so. Kerr v., Martin, 122 Pa. 
436, 15 A 860; Womelsdorf v. Heif- 
104 Pa. 1; Koenig v. Bauer, 57 
168; Schuylkill County v. De 
Turk, 16 Pa. Co. 463. 

77. Alaska.—U. S. v. Florence, 1 
Alaska 676. 

Cal.—Theisen v. Matthai, 165 Cal. 
2495 131 Pr747> Dittle ww. Lhateher, 
151 Cal. 558, 91 P 321; Wadleigh v. 
Phelps, 147 Cal. 135, 81 P 418; Jar- 
» man v. Rea; £29. Cal. 157,61, P 790; 
Stackpole v. Hermann, 126 Cal. 465, 
58 P 935; Matter of Heydenfeldt, 119 
Cal. 346, 51 P 543; Spreckels v. Sprec- 
kels, 114 Cal. 60, 45 P 1022; Center- 
ville, etc., Irr. Ditch Co. v. Bachtold, 
109 Cal. “oli 41 P 813; Pacific Paving 
Cov: Bolton; 89 Cal. 154, 26 P 650; 
McCracken v. Los Angeles County 
Supers Ct., 786 n@aliei4, 247 Pivs45r 
Schurtz v. Romer, 81 Cal. 244, 22 P 
657; Home, etc., Associates v. Wil- 
kins, “1 2Gal- 626,12 0P. 799s Peo tiv: 
Center, 61 Cal. 191; Santa Ana Com- 
mercial Bank v. Wells, 5 Cal. A. 473, 
50) PA981: 

Colo.—Getty v. Miller, 10 Colo. A. 
Sos ok ae. 66! 

Fla.—Finnegan v. Fernandina, 14 
Fla. 72. 

Ga.—McMurria v. Powell, 120 Ga. 
766, 48 SE 354; King Hardware Coury. 
Bowden, 113 ‘Ga. 924, 39 SHE 404; 
Harvely v. Daly, 112 Ga. 822, 38 SH 
41; Chapple v. Tucker, 110 Ga. 467, 
35 SE 643; Benson v. Shines, 107 
Ga. 406, 33 SE 439; Gordon v. Rob- 
ertson, 26 Ga. 410; Paschal v. Mo- 
line Jewelry Co., 2 Ga. A. 322, 58 SH 
488. 

Ida.—Kelly v. Leachman, 5 Ida. 521, 
51 P 407; Motherwell v. Taylor, 2 
dda... (Hasb.) 148.9 P) 417. 

Tll.— Harvard First Cong. Church v. 
Page, 255 Ill. 267, 99 NE 453; Kout- 
nik v. Koutnik, 196 Tll. 162, 63 ‘NE 655 
(want of approval); Louisa County 
Sav. Bank v. Claney, 170 Ill. A. 582; 
Fay v. Seator, 88 Ill. A. 419 [app 
dism 188 Ill. 507, 59 NE 235]; Wes- 
tern Plaster Works v. Lonergan, 85 
1A... 530. 

Ind.—Harris v. Millege, 151 Ind. 70, 
51 NE 102. 

Iowa.—Sutton v. Bower, 124 Iowa 
58, 99 NW 104; Minton vy. Ozias, 115 
Iowa 148, 88 NW 336. 

Kan.—St. Louis, a Ra vOO: hive 
Morse, 50 Kan. 99, 31 P 676; Lovitt 


155; Olinde v. Saizan, 10 La. Ann. 153; 
Livingston v. White, 2 La. Ann. 902; 
Hill v. Bowden, 2 La. Ann. 452; Percy 
v. Millaudon, 6 La. 584. 


Mass.—Henderson vy. Benson, 141 
Mass. 218, 5 NE 314. 
Mo.—Price v. Halsed, 3 Mo. 461; 


Corbin v. Laswell, 48 Mo. A. 626. 

Mont.—Faust v. Rustler Min., etc., 
Co., 34 Mont. 368, 86 P 421; Pirrie v. 
Moule, 33 Mont. 1, 81 P 390; Hahn v. 
James, 26 Mont. 50, 66 P 463; Hill 
v. Cassidy, 24 Mont. 108, 60 P 811; 
Creek v. Bozeman Waterworks Co., 22 
Mont. 327, 56 P 362. 

Oh.—Allen v. Walnut Hills, - ete., 
Turnp. Co., 9 Oh. Dec. (Reprint) 322, 
12 CincLBul 168. 

36 Okl. 


653,129) P, 696. 
Or.—Simison v. Simison, 9 Or. 335. 
Philippine.—Tirangbuaya v. Judge 
Rizal of First Instance, 14 Philip- 
pine 613. 


I.—vVaill v. pre Shoreham, 18 | 


R. 

R. I. 405, 28 A 34 

Ss. Basen Vv. Woodcock, 18 S. 
D. 29, 99 NW 82; Coburn v. Brown 
County, 10 S. D. 552, 74 NW 1026; 
Skinner v. Holt, 9 S. D. 427, 69 NW 
595, 62 AmSR 878; Barber v. Johnson, 
4S. D. 528, 57 NW 225. 

Tex.—Horstman vy. Little, 98 Tex. 
342, 83 SW 679; Labadie v. Dean, 
47 Tex. 90; King v. Hopkins, 42 Tex. 
48; Long v. Smith, 39 Tex. 160; Hol- 
lis v. Border, 10 Tex. 277; St. Louis 
Southwestern R. Co. v. Neal, (Civ. 
A.) 65 SW 49; Houston, ete., R. Co. 
v. Red Cross Stock Farm, (Civ. A.) 
43 SW 795. 

Utah.—Larson v. Utah, ete., R. Co., 
LOR a9 Gs 

Wash.—Canal Lumber Co. v. Kong 
Yick Inv. Co., 67 Wash. 126, 120 P 
882; Bruhn v. Steffins, 66 Wash. 144, 
119 P.29; David v. Guich, 30 Wash. 
266, 70 P 497; Galloway v. Tjossem, 
22 Wash. 103, 60 P 1229; Northern 
Counties Inv. Trust Co. v. Hender, 
12 Wash. 559, 41 P 913; Erickson v. 
HBrickson, 11 Wash. 76, 39 P 241. 

is.—Thompson v. Thompson, 24 
Wis. 515. 

78. Dunlap vy. Price, 10 La. Ann. 
155 (holding that the insertion, by a 
clerical error, of the names of the 
obligors in an appeal bond as obligees 
will render the bond void, and hence 
no correction thereof can be made). 

79. Gumberts v. Adams Express 


Marple, 18 N. J. L. 8. 

[a] Discretionary.— But if the 
new bond, filed by way of amend- 
ment, shall be adjudged insufficient, 
the granting of further time within 
which. to file still another bond rests 
in the sound discretion of the court. 
Boulder County v. King, 9 Colo. 542, 
13 P 539, relying on McKee v. Bassick 
Min. Co., 8 Colo. 392, 8 P 561; Smith 
v. Keenan, 14 Mo. 529. 

[b] Failure to apply to file new 
bond.—And in Jackson v. Barrett, 12 
Tda. 465, 86 P 270, it was said that, 
where the attention of counsel for 
the appellant is called to the insuf- 
ficiency of a second undertaking on. 
the oral argument, and he makes no. 
application to file another undertak- 
ing, the appeal will be dismissed. 

81. Wilkes v. Brown, (Tex. Civ. 
A.) 80 SW 844; State v. Chapman, 
17 Wash. 109, 49 P 224, 

82. Gannon v. Phelan, 64 Nebr. 
220, 89 NW _ 1028; Chase v. Omaha 
L. & T. Co., 56 Nebr. 358, 76 NW 896. 

83. Matter of King, 2 Edm. Sel. 
Cas. (N. Y.) 428; White v. Moerlidge, 
t On. Cir. Ct. 348, 4, Oh. Cir Dee 629s 
Bonnell v. Van Cise, 8 S. D. 592, 67 
NW 685. 

[a] Leave of court necessary.— 
An appeal bond cannot be amended 
after it has been filed, without the 
leave of the court. Dugas v. Truxillo, 

La, Ann. 201. 

84. Hileman v. Beale, 115 Ill. 355, 
5 NE 108; Willenborg v. Murphy, 40 
ae 46; Mertz v. Mehlhop, 117 Ill. A. 


fa] In Oregon a cross motion is 
unnecessary.  Elwert v. Norton, 34 
Or, .567,.51 P.1097, 59 P 1118 [prac- 
tically overr De Lashmutt v. Sell- 
wood, 10 Or. 51; State v. McKinmore, 
pee 207; Alberson v. Mahaffey, 6 Or. 

85. De Lashmutt v. Sellwood, 10 
Orwell. 

86. King Hardware Co. v. Bow- 
den, 113 Ga. 924, 39 SE 404; Cole v. 
Wayne Cir. Judge, 106 Mich. 692, 64 
NW 741; Hill v. Cassidy, 24 Mont. 
108, 60 P 811; Cowperthwaite v. Ful- 
ton, .(Tex. Civ. As).27 SW 588. 

[a] Tender unnecessary. — But 
where a motion for leave to amend 
an appeal bond was overruled, and 
appellant was refused permission to 
present a bond in full compliance 
with the statute, it was said on ap- 


4194. [3-CE} 


tice to the adverse party or his 


they may have the opportunity of being heard.** 
(12) Time of Application.*® 
tion for leave to amend a defective appeal bond 


[§ 1269] 


or undertaking or to file a new 


taking in lieu thereof must be made, .of course, 
within the time, if any, prescribed by the statute 
or rules of court,8® or fixed by order of court.®° 
Where there is no fixed rule on the subject it is 


required that appellant shall act 


diligence after discovery of the necessity of an 


amendment or of a new bond. 


for leave to amend or file a new bond or un- 
dertaking need not be made, in many jurisdic- 
tions, before the case has reached the appellate 


court, or even before a motion to 


peal that “it would seem that it was 
not necessary then, that the appel- 
lants should have done a vain thing 
by tendering such bonds as the court 
said would not be received if ten- 
dered.” White v. Moerlidge, 7 Oh. 
Cir. Ct. 348, 4 Oh. Cir. Dec. 629. 

{[b] There is inexcusable neglect 
where no undertaking is presented 
with a motion for rehearing based 
upon the ground that the failure of 
the appellant to tender and file a 
sufficient undertaking, before the mo- 
tion to dismiss was submitted, was 
due to excusable neglect, and the mo- 
tion will be denied. Hill v. Cassidy, 
24 Mont. 108, 60 P 811. 

[c] Defective amendment.—An of- 
fered amendment which would still 
leave the bond defective should be 
refused by the court: King Hard- 
ware Co. v. Bowden, 113 Ga. 924, 39 
SE 404. 

87. Wood v. Richards, 131 U.S. 
appendix xeviii, 19 L. ed. 831; Na- 
tional Harrow Co. v. Hench, 81 Fed. 
926; Wood v. Monterey County Super. 
Cie Odie Gale iLOs pula ee OOs Leca tur. 
First Nat. Bank v. Preston Nat. Bank, 
8b. Tex. 560, 22 SW 579. 

88. See also infra § 1440. 

g9. Dugas v. Truxillo, 14 La. Ann. 
201; and other cases infra this sec- 


tion. See also supra § 1253 et seq. 
{a] Under a statute providing for 
the allowance of an amendment 


“forthwith” upon a defect in the bond 
being announced by the court, it was 
held that the policy of the statute 
forbids that the court shall peremp- 
torily dismiss an appeal, when the 
appellant offers “forthwith” to exe- 
cute a good bond. The court should 
announce the defect, and then if the 
appellant does not execute a new 
bond, with security such as the court 
approves of, as soon as a proper bond 
can be prepared by the clerk, the ap- 
peal should be dismissed. Bates v. 
Courtney, 1 Dana (Ky.) 145. 

[b] Injury to adverse party.—In 
some jurisdictions it has been pro- 
vided that an amendment of an ap- 
peal bond may be allowed where it 
will work no injury to the adverse 
party. Mitchell v. Goff, 18 Iowa 424; 
Hebert v. Thatcher, 14 N. J. L. 77. 

90. Cal.—Nobmann v. San _ Fran- 
cisco Super. Ct., 12 P 869 [foll Gray 
vy. Amador County Super. Ct., 61 Cal. 
3371. 

thio.—Schofield v. Felt, 10 Colo. 
146, 14 P 128; Lynn v. Merricle, 1 
Colo. 3; Gardner v. Dunn, 1 Colo. 1. 

Tll.—Pacific Express Co. v. Haupt- 
man, ii Ill. A. 367. 

Ky.—Watters vy. Patrick, 1 Bush 
223. 

Mich.—Hascall v. Brooks, 105 Mich. 
383, 63 NW 4138; King v. Ingham Cir. 
Judge, 69 Mich. 84, 37 NW 50. 

91. U. S.—Beardsley v. Arkansas, 
etc., R. Co., 158 U. S. 1238, 15 SCt 
786, 39 L. ed. 919 (where an amend- 
ment was refused where no applica- 
tion had been made therefor for four 
years). 

Ida.—Jackson v. Barrett, 12 Ida. 
465, 86 P 270. 
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counsel so that 
Applica- 


bond or under- [§ 1270] 


with reasonable 


The application 


dismiss,?? unless 


Ye ce v. Goff, 18 Iowa 

La.—Fitzpatrick v. Letten, 123 La. 
748, 49 S 494, 17 AnnCas 197. 

N. Y.—Parker v. McCunn, 9 NY 
WklyDig 245. 

Or.—Newberg Orchard Assoc. 
Osborn, 39 Or. 370, 65 P 81. 

Pa.—Mcllhaney v. Holland, 111 Pa. 
634, 5 A 731. 

S. D.—Rudolph v. Herman, 4 S. D. 
203, 56 NW 122. 

Tex.—Wadsworth v. Cardwell, 14 
Tex. Civ. A. 359, 37 SW 367; Cowper- 
thwaite v. Fulton, (Civ. A.) 27 SW 
588. 

Wis.—Harrigan v. Gilchrist, 121 
Wis. 127, 99 NW 909. 

As to diligence see also supra § 
1264. 

92. See 
there cited. 

{a] After motion to dismiss too 
late.—Jordon vy. Saunders, 13 La, Ann. 
417. But see cases to.the contrary 
infra § 1270. 


Vv. 


infra § 1270 and cases 


ay Gordon v. Robertson, 26 Ga. 
410. 
94. Alaska.—U. S. v. Florence, 1 


Alaska 676. 

Ark.—Miller v. Heard, 7 Ark. 50. 

Cal.—Zane v. De Onativia, 135 Cal. 
440, 67 P 685; Jarman v. Rea, 129 
Cal. 157, 61 P 790; Duncan v. Times- 
Mirror Co., 109 Cal. 602, 42 P 147; 
Wood v. Pendola, 77 Cal. 82, 19 P 
183 (after hearing of motion to dis- 
miss too late); Cunningham v. Hop- 
kins, 8 Cal. 33; Bergevin v. Wood, 
11 Gal. A. 643;.105 P 935. 

Ida.—In re Paige, 12 Ida. 410, 86 P 
273. 
Ind.—Barnett v. Gilmore, 33 Ind. 
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SOY Pacbee v. French, 3 Greene 
124. 

La.—Jordan vy. Saunders, 13 La. 
Ann. 417. 

Minn.—Mills v. Wilson, 59 Minn. 
107, 60 NW 1083. 

Mo.—Hyatte v. Wheeler, 101 Mo. 


A. 357, 73 SW 1100; Green v. Castello, 
85 Mo. A. 127. 

Mont.—Application for amendment 
must be made before the hearing on 
the motion to dismiss the appeal. 
Hill v. Cassidy, 24 Mont. 108, 60 P 
811; Baker v. Butte City Water Co., 
24 Mont. 81, 113, 60 P 488, 817. 

S. D.—Doering v. Jensen, 16 S. D. 
58, 91 NW .343; Rudolph v. Herman, 
4 S. D. 203, 56 NW 122. 

Tex.—Texas Mexican R. Co. 
Cahill, (Civ. A.) 23 SW 45. 

[a] After appellant has replied to 
the appellee’s brief on the motion to 
dismiss has been held too late. Dun- 
ean v. Times-Mirror Co., 109 Cal. 602, 
42 P 147. 

{[b] Reinstatement.—But in Bog- 
gess v. Howard, 40 Tex. 153, after a 
writ of error had been dismissed for 
want of a proper bond, the case was 
reinstated and plaintiff in error was 
allowed until the next term to file a 
new bond. 


Vv. 


95. See also infra § 1440. 
96. U. S.—Morrin v. Lawler, 91 
Fed. 693. 


For later cases, 


oe; 


[g§ 1268-1270 


Jurisdiction.°° 


AEP anes v. Belleville, 50 Ill. 


La.—Barrow -v. Clack, 45 La. Ann. 
478, 12 S 6381; Crawford v. Alexan- 
der, 14 La. Ann, 708. 

N. Y.—Parks v. Murray, 109 N. Y. 
646, 16 NE 485; Bulkley v. Whiting 


failure to do so is want of due diligence under the 
circumstances;*? but as a rule it must be made be- 
fore the determination, and in some states before 
the hearing, of a motion to dismiss.®* 
(13) In What Court; 
The motion for an amendment, or the filing of a new 
bond in the nature of an amendment, must, as a 
general rule, be made in the court in which the 
cause is pending at the time such motion is made.®* 
Under the statutes in many jurisdictions, and in 
some jurisdictions, as we have seen, even in the 
absence of express statutory authority,°’ an amend- 
ment may be made or a new bond or undertak- 
ing filed in the appellate court, by leave of that 
court, and even after a motion has been made 
to dismiss, or on the hearing of such motion.°* 


Mfg. Co., 136 App. Div. 479, 121 NYS 


159. 
Pa.—Chew’s App., 9 Watts & S. 
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Tex.—Guenzel v. State, 47 Tex. Cr. 
LiL, “SO SWi 3G. 

Vt.—Blake v. Kimball, 22 Vt. 632. 

97. See supra § 1258. 

98. U. S.—Beardsley v. Arkansas, 
etc., R. Co., 158 U. S. 123, 15 SCt 786, 
39 L. ed. 919; Dodge v. Knowles, 114 
U. S. 430, 5 SCt 1197, 29 L. ed. 144; 
Seymour v. Freer, 5 Wall. 822, 18 L. 
ed. 564; Morrin v. Lawler, 91 Fed. 
693; National Harrow Co. v. Hench, 
81 Fed. 926; Farmers’ L. & T.’Co. v. 
Chicago, etc., R. Co., 738 Fed. 314, 19 
CCA 477; Deen v. Hemphill, 7 F. Cas. 
No. 3,736a, Hempst. 154. 

Ark.—Morrison v. State, 40 Ark. 
448; Miller v. Heard, 7 Ark. 50. 

Cal. Jarman v: Rea, 129 Cal. 157, 
61 P 790; Spreckels v. Spreckels, 114 
Cal. 60, 45 P 1022; McCracken vy. 
Los Angeles County Super. Ct., 86 
Cal. 74, 24 P 845; Schurtz v. Romer, 
81 Cal. 244, 22 P 657; Wood v. Pen- 
dola, 77 Cal. 82, 19 P 183; Hoskins v. 
Swain, 61 Cal. 338. 

Colo.—Venner v. Denver Union Wa- 
ter Co., 32 Colo. 207, 75 P 927; Persh- 
ing v. Wolfe, 8 Colo. A. 82, 44 P 754. 

ill_—Hammond vy. Peo., 164 Ill. 455, 
46 NE 796; Dedman v. Barber, 2 
Ql. 254; Kelley v. Leith, 70 Ill. A. 
35 [aff 176 Ill. 311, 52 NE 7]; Car- 
roll v. Jacksonville, 2 Ill. A, 481, 
But see Gillilan v. Gray, i3 Ill. 705. 

Ind.—Harris v. Millege, 151 Ind. 
70, 51 NE 102; Clift v. Brown, 95 
Ind. 53; Meehan v. Wiles, 93 Ind. 52. 
RRS rag cath 233 v. Coffin, 3 Greene 

Kan.—St. Louis, ete, R. Co, 
Hurst, 52 Kan. 609, 35’ P 211: Me. 


Clelland v. Allison, 34 Kan. 155, 8 P - 


239; Coleman vy. Newby, 7 Kan. 82. 
Mass.—Cook v. Berth, 108 Mass. 73. 
Mich.—Hascall v. Brooks, 105 Mich. 

oe 63 Tice eae v. Wayne Cir. 
udge, ich. ; Cameron vy. - 

pte 31 Miche 71. visoeg 
inn.—Watier v. Buth, 87 Minn. 

205, 91 NW 756, 92 NW 331; Riley ¥ 

Mitchell, 38 Minn. 9, 35 NW 472. 

ae v. Palmer, 60 Miss. 


Mo.—Corbin vy. Laswell, 48 Mo. A. 
626; Green v. Castello, 35 Mo. A. 127 
(in which cases it was held, how- 
ever, that there was no authority for 
the amendment of an appeal bond in 
the case of appeals from the probate 
court to the circuit court). 

Mont.—Hahn y. James, 26 Mont. 50, 
66 P 463; Coleman v. Perry, 24 Mont. 
237, 61 P 129. 


Nebr.—McGinnis v. R. K. Johnson’ 


Co., 74 Nebr. 356, 104 NW 869; Ja- 
cobs v. Morrow, 21 Nebr. 233, 31 NW 
739; Casey v. Peebles, 13 Nebr. 7, 12 
NW 840. 


developments and changes in the law see cumulative Annotations, same title, page and note number. 


~ §§ 1270-1271] 


- When an appeal has been perfected the jurisdic- 
tion of the lower court ceases; and it has then 
no authority to permit the amendment of the bond 
or undertaking on appeal, or the giving or filing 
of a new bond in lieu of that which was originally 


filed.°? 


[§ 1271] b. Right and Power to Require New or 


Additional Bond or Undertaking.+ 


on an appeal bond or undertaking become insol- 
vent, or it appears that the bond or undertaking 
is defective or the security otherwise insufficient, 
the lower court may on motion require appellant 
to give a new or additional bond or undertaking 
at any time before it has lost jurisdiction by 
fection of the appeal,? but not afterward.’ 


N. J.—Egbert v. Thatcher, 14 N. J. 
PieT Ts 

N. Y.—Parks v. Murray, 109 N. Y. 
646, 16 NE 485; Bulkley v. Whiting 
Mfg. Co., 136 App. Div. 479, 121 NYS 
159; Matter of Sheldon, 117 App. Div. 
357, 103 NYS 177; Travis v. Travis, 
48 Hun 343, 1 NYS 357; Eldridge v. 
Howell, 4 Paige 457. 

N. C.—Robeson v. Lewis, 64 N. C. 
734) 3 March .v. \ Griffith; 539 INV C. 
ape? McDowell v. Bradley, 30 N. C. 


Oh.—Reformed Presb. Church v. 
. Nelson, 35 Oh. St. 6388; Johnson v. 
Johnson, 31 Oh. St. 131; Creighton v. 
Harden, 10 Oh. St. 579; Irwin v. 
Bellefontaine Bank, 6 Oh. St. "sie 
Hubble v. Renick, # Oh. St. 171; 
Saterlee v. Stevens, 11 Oh. 420; Sei- 
bert v. Foley, 16 Oh: Cir. Ct. 448, 9 
Oh. Cir. Dec. 179; Germania Bldg., 
ete., Assoc. v. Kern, 4 Oh. Cir. Ct. 35, 
2 Oh. Cir. Dec. 405. And see Oliver 
vy. Pray, 4 Oh. 175, 19 AmD 595, 5 Oh. 
326 (where it was said that a de- 
fect caused by mistake or inadver- 
tence would be amended in the ap- 
pellate court on equitable principles 
in order to relieve against the mis- 
take). 

Or.—Fildew v. Milner, 57 Or. 16, 
109 P 1092; Elwert v. Norton, 34 Or. 
567, 51 P1097, 59 P 1118 [Loverr Al- 
berson v. Mahaffey, 6 Or. 412] (after 
motion to dismiss). 

Pa.—Hosie v. Gray, 73 Pa. 502; 
Schuylkill County v. De Turk, 16 Pa. 
Co. 463. 

Ss. D.—Fullerton Lumber Co, v. 
Minkerp cier oes. O47 TLS N Wells 
Skinner v. Holt, 9 S. D. 427, 69 NW 
595, 62 AmSR 878: Tolerton, ete., Co. 
Vv. ‘Casperson, TA St D: 206, 63 "NW 
908; Towle v. Bradley, 2 Ss. D. 472, 
5Q NW 1057; Rudolph v. Herman, 3 
S. D. 399, 50 NW 833. 

Tex.—Waters-Pierce Oil Co. v. 
State, 106 SW 326; Hugo v. Seffel, 92 
Tex. 414, 49 SW 369; Boggess. va 
Howard, 40 Tex, ibe yS Dillard v. Wil- 
son, (Civ. A.) 1387 SW 152: ‘Oliver 
v. Lone Star Cotton Jammers’, etc., 
Assoc., (Civ. A.) 186 SW_ 508; Evans 
v. Ashburn, (Civ. A.) 64 SW 998. 

Utah. —Cook v. Oregon Short-Line, 
ete. Rh. Cont Utan-4165° 27 Prob. 

Wash.—Westland Pub. Co. v. Roy- 
al, 36 Wash. 399, 78 P 1096; Northern 
Counties Invest. Trust yv. Hender, 12 
Wash. 559, 41 P 9138. 

Wis.— Ady v. Barnett, 142 Wis. 18, 
124 NW 1061; Oconto Land Co. v. 
Mosling, 122 Wis. 440, 100 NW 824; 
Harrigan vy. Gilchrist, 121 Wis. 127, 
99 NW 909; Johnston v. Northwest- 
ern Live Stock Ins. Co., 107 Wis. 
337, 88 NW 641; Stolze v. Manitowoc 
Terminal Co., 100 Wis. 208, 75 NW 


987; Gilbank v. Stephenson, 30 Wis. 
155; Branger v. Buttrick, 30 Wis. 
L533. Grant. v. Connecticut Mut. L. 


Ins. Co., 28 Wis. 387; Parish v. Eager, 
15 Wis. 532. 

After determination or hearing of 
motion to dismiss see supra § 1269. 

99. U. S.—Morrin v. Lawler, 91 
Fed. 693. 

La.—Barrow v. Clack, 45 La. Ann. 
478, 12.S 631. 


‘APPEAL AND ERROR 


some jurisdictions it has been held that, 
absence of a statute, the action of the lower court 
or officer in approving or accepting a bond or 
undertaking is final, and if it proves insufficient 
the appellate court cannot require appellant to 
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in the 


give a new or additional bond or undertaking, 


If the sureties 


per- 
In 


and in default thereof dismiss the appeal or va- 
cate the stay;* while in other jurisdictions the 
appellate court has been held to have such power, 
even in the absence of express statutory author- 
ity,> provided, in some of such jurisdictions, the 
insufficiency of the security is due to a change 
in the circumstances of the case, or of the parties 
or sureties, since the bond or undertaking was 
approved or taken, or fraud was practiced to se- 


N. Y.—Parks v. Murray, 109 N. Y.;390; Gray v. Lowe, 9 La. Ann. 478; 


646, 16 NE 485; Bulkley v. Whiting 
Mfg. Co., 136 App. Div. 479, 121 NYS 


59% 

N. C.—McRae v. New Hanover 
County, 74 N. C. 415. 

Vt.—Blake v. Kimball, 22) Vt. 632. 

[a] But after a cause has been 
remanded because the record is im- 
perfect, the court below may make 
any proper order in the cause, and 
may therefore allow a new appeal 
bond to be filed to perfect the -.ap- 
poe Spence v. Tapscott, 93 N. C. 


{b] Clerk cannot refuse to make 
out tranuscript.—Under Rev. St. (1895) 
art 1025, and L. (1905) c¢ 115, author- 
izing the court on appeal to allow an 
amendment to a defective appeal 
bond, etc., the court of civil appeals 
alone has jurisdiction to determine 
whether appellant procured the filing 
and approval of his appeal bond on 
his agreement to procure an addi- 
tional surety, which he failed to do, 
and the clerk of the trial court may 
not refuse to make out a transcript 
of the case on the ground that appel- 
lant failed to procure such surety. 
Dillard v. Wilson, (Tex. Civ. A.) 137 
SW 152. 

1. Right and power to give or 
permit new bond or undertaking see 
supra § 1271 et seq. 

2.' Spence v. Tapscott, 93 N. C. 
250. See also Lumsden vy. Davis, 10 
Ont. Pr. 10; Ouimet v. Desjardins, 3 
Montr. Leg. N. 108. 

[a] Additional appellee.—But when 
appellant files a supplemental peti- 
tion, for the purpose of having one 
of the appellees cited who had been 
omitted in the original petition of 
appeal, no additional bond need be 
furnished. Borde v. Erskine, 33 La. 
Ann. 873, 29 La. Ann. 822. 

[b] Increase of judgment.—Where, 
after appeal by defendant, the court 
ordered the judgment increased, an 
order directing him to file a new no- 
tice of appeal and a new undertaking 
was too broad, since it rested with 
defendant whether he would appeal 
from such judgment, and, if he took 
such appeal, a new undertaking 
would necessarily follow if a stay of 
execution was desired. Frankland v. 
enn eels 56 Misc. 547, 106 NYS 


8. U. S.—Keyser v. Farr, 105 U. 
S. 265, 26 L. ed. 1025; Draper v. Da- 
Vision OS Weis eo Os aor,  eds= ta te 
Clarke v. Eureka County Bank, 131 
Fed. 145; Morrin v. Lawler, 91 Fed. 


693. 
D. C.—Bradley vy. Galt, 16 D. C. 
OL sore. Ona: 


N. Y.—Parker v. Murray, 109 N. 
Y. 646, 16 NE 485, 

N. C.—McRae v. New Hanover 
County, 74 N. C. 415. 

Vt.— Blake v. Kimball, 22 Vt. 632. 

See Chase v. Omaha L. & T. Co., 
56 Nebr. 358, 76 NW 896. 

Contra State v. St. Paul, 111 La. 
71, 35 S 389; State v. Judge Orleans 
Parish Seventh Dist. Ct., 21 La. 
Ann. 178; State v. Judge New Or- 
leans Fourth Dist, Ct., 20 La. Ann. 


care v. Parker, 2 Rob, (la.) 
[al But, after a cause has been 


remanded because the record is im- 
perfect, the court below may make 
any proper order in the cause, and 
may therefore order that an appeal 
bond be filed to perfect the appeal, 
an undertaking previously filed hav- 


ing been defective. Spence v. Tap- 
Scott, 193) IN C..250. 
4 Miller v. Heard, 7 Ark. 50; Ma- 


comber v. Conradt, 4 Cal. Unrep. Cas. 
W235 3) Er 382 (holding that, where a 
surety disposes of his property pend- 
ing the appeal, the appellant cannot 
be required to file a new bond, in the 
absence of statutory authorization to 
that effect); Davies v. Monroe Wa- 
terworks, -ete., Co., 107 \La.:145; 32 
S 694; Surget v. Stanton, 10 La. Ann. 
318; Perrin v. Kellogg’, 37 Mich. 316; 
Moore v. Olin, 6 Mich. 328 (but it is 
otherwise now by statute in this ju- 
risdiction see infra note 7). See also 
Kreling v. Kreling, 116 Cal. 458, 48 P 


383; Boyer v. San Francisco Super. 
Cue 110 Cal.. 401, 42 P 892; Horst- 
mae v. Little, 98 Tex. 342, 83 SW 


es 1 OF, §.—Hudson v. Parker, 156 U. 
S2'7,4 Lb USC 450A Sons wedenetiviae 
Florida Cent. R. Co. v. Schulte, 106 


U. S. 644, 25 L. ed. 605; Jerome v. 
McCarter, 21 Wall. 17, 22 L. ed. 515; 
French v. Shoemaker, 12 Wall. 86, 


20 L. ed. 270; Providence Rubber Co. 
v. Goodyear, 6 Wall. 153, 18 L. ed. 
762; Roberts v. Cooper, 19 How. 373, 
15 L. ed. 687; Stafford v. Union Bank, 
16 How. 135, 14 L. ed. 876, 17 How. 
275, 15 L. ed. 101; Catlett v. Brodie, 9 
Wheat. 553, 6 L. ed. 158; and other 
cases in following note. 


Colo.—Williams v. Williams, 19 
Colo. 19, 34 P 285. 
Fla.—Edgerton v. West, 38 Fla. 


338, 31 S 278; Florida Orange Hedge 
Fence Co. v. Branham, 32 Fla. 289, 13 
S 281; Tampa St. R., ete., Conv. Tam- 
pa Suburban R. Coy "30 Fla. 400, 11S 
908. See Hays v. Todd, 26 Fla. 214, 
(Sen 

Ky.—Lynch v. Bullet, Hard. 314. 

Minn.-—Bock v. Sauk Center Gro- 
cery Co., 100 Minn.”71, 110 NW 257, 
10 AnnCas 802 and note [overr 
dictum to the contrary Reichel vy. 
Mooney, 97 Minn. 536, 106 NW 
1133]. 

Miss.—Oxford Bank v. eee ss 
County, 79 Miss. 152, 29 S 825. 

Mo.—American Brewing On: v. Tal- 
bot, 135 Mo. 170, 36 SW 657; Krey- 
ling v. O’Reilly, 95 Mo. A. 561, 15 
SW 694. See also State v. Klein, 137 
Mo. 673, 39 SW 272 

Nebr.—Chase v. Omaha 1 Gel aK O10 
56 Nebr. 358, 76 NW 896; Galligher 
v. Wolf, 47 ‘Nebr. 589, 66 NW 645; 
Kountze_ v. Erek, 45 ‘Nebr. 288, 63 
NW 804; Tulleys v. Keller, 42 Nebr. 
788, 60 NW 1015. 

See Booten v. Empire State Bank, 
67 Ga. 358; Thomas vy. Georgia R., 
etes? Cor 38 Ga. 222; Zuckerman v. 
Hawes, 146 Tl. 59, 34 NE 479; Petil- 
lon v. Gilman, 86 Til. 401; Blake v. 
Kimball, 22 Vt. 632. 
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cure approval of the security. And in a number 
of jurisdictions such power has been expressly con- 
ferred upon the appellate court by statute? In 
some cases the appellate court has remanded the 
cause to the lower court for the purpose of per- 
mitting an application to that court for an order 
requiring a new or additional bond.® In some states 
the appleation may be made either to the lower 
court or to the appellate court.® 

[§ 1272] c. Sufficiency, Approval, and Filing of 
New Bond or Undertaking. Where a new or ad- 
ditional bond or undertaking is required or au- 
thorized, a sufficient and duly approved bond or 
undertaking must be given in compliance with the 
order of the court, and within the time fixed by 
the order, or the appeal will be dismissed, or the 
stay vacated, according to the circumstances ;?° but 
a reasonable time must be allowed within which to 
furnish the additional security.*? 
. [§ 1273] d. Effect of Giving New Bond or Un- 
dertaking. Where the statute authorizes the court 
to require a new bond when the original bond is 
insufficient in amount, the liability on the original 


6. Mexican Constr. Co. v. Reusens, 


APPEAL AND ERROR 


having very little financial responsi- 


ba AY Pe 


[§§ 1271-1274 


bond, it has been held, is discharged thereby ;?? 
but where an ‘‘additional’’ bond is authorized the 
sureties on the original bond are not discharged.** 
The effect of the new bond is retroactive, and 
embraces all acts named in the bond from the 
time of taking the appeal.‘ But in Oregon it has 
been held that the supreme court will not: per- 
mit the withdrawal from the records, upon an 
interlocutory motion, of an appeal bond given, as 
was supposed, as a stay as well as an appeal bond, 
although after its insufficiency as a stay bond was 
determined a new appeal and stay bond was filed.1® 
Permitting an appellant to substitute a new bond 
when the sureties on the original fail to justify 
does not infringe respondent’s right to except to the 
sufficiency of the new bond.!® 

[§ 1274] Review. In some jurisdictions the 
action of the lower court, or of an intermediate 
appellate court, in granting or refusing an ap- 
plication for leave to amend or file a new bond or 
undertaking, or in requiring a new or additional 
bond or undertaking, is subject to review on ap- 
peal or error,’” or by ecertiorari.1* But in other 


Wash.—Glover v. Cove, 16 Wash. 


118 U. S. 49, 6 SCt 945, 30 L. ed. 773] bility. Mahon v. Noon, 99 N. Y. 625,| 328, 47. PB 737. 
Harwood vy. Dickerhoff, 117 U. S. 200,| 1 NE 305. (3) But where it is satis- [a] Approval and powers of clerk. 
6 SCt 669, 29 L. ed. 887; New Orleans| fied that the remaining surety is|—(1) In Texas, when a bond is found 


inssCom ve Albro 160." 2s. “Sir 506: 
5 SCt 289, 28 L. ed. 809; Johnson v. 
Waters, 108 U. S. 4,1 SCt 1, 27 L. ed. 


abundantly sufficient to answer 
penalty of the bond, 
judgment is otherwise secured, 


the 
or where the 
the 


by the court of civil appeals to be 
defective, and a new bond is required, 
the law does not give the clerk of 


630;Williams vy. Claflin, 108 U. S. 753, 
26 L. ed. 606; Draper v. Davis, 102 
U. S. 370, 26 Li. ed. 121; Florida Cent. 
R. Co. v. Schulte, 100 U. S. 644, 25 
L. ed. 605;.Ex p. French,- 100 U. S. 
1, 25 L. ed. 529; Martin v. Hazard 
Powder Co;, 930 Ui, S= 302;. 23) L. ed: 
885; Jerome v. McCarter, 21 Wall. 
CUS.) 27, 22). edb 15; Williams Wi 
Williams; 19° Colo. 19,°.35 BP 285; 
Hathcock v. Société Anonyme la 
Floridienne, 54 Pla. 522, 45 S 22 
Florida Orange. Hedge Fence Co. Vv. 
Branham, 32 Fla. 289, 13 S 281; Tam- 
pa St. R., etc., Co. v. Tampa Suburb- 
an R. Co., 30 Fla. 400, 11 S 908; Mid- 
land URs Colby. Wilcox, 12 sinadsesen, 
12 NE 513; Ruschaupt v. Carpenter, 
63 Ind. 359. See American Brew- 
ing Co. v. Talbot, 135 Mo. 170, 36 SW 
657. 

7. Cal.—Mersfelder v. Spring, 136 
Galwielo, “COE wo: 

Towa._-Home Savane » etc. a Cos 
Polk County Dist. Ct., 121 Towa ats 98 
NW 522 

Mich.—Richardson v. Richardson, 
82 Mich. 305, 46 NW 670; Perrin v. 
Kellog, 37 Mich. 316. 

Miss.—Nickles. v. Kendrick, 76 

20 NE 


Miss. 334, 24 S 534. 

N. Y.—-Beeman v. Banta, 
568; Parks v. Murray, 109 N. Y. 
646, 16 NE 485; Mahon v. Moon, 99 
N. Y. 625, 1 NE 305; Dering v. Met- 
Cale) 72) Nit Ya. (6135 "New York Code 
Civ. Proc. § 1308. 

Or.—Mendenhaill v. Elwert, 36 Or. 


S7opebe P22 5SoGe 1805. 
Ss. D.—Winton vy. Kirby, 6S. D. 98; 


60 NW409; Towle v. Bradley, 2 S. 
D. 472, 50 NW 1057. 
Tex.—Evans v. Ashburn, (Civ. A.) 


64 SW 998. 

See Hagan v. Mahoney, 21 Colo. A. 
209, 121 P 108; American Brewing 
Co. v. Talbot, 125 Mo. 388, 28 SW 
585. 

{a] The statute is not mandatory, 
(1) and the court may properly re- 
fuse to make such an order where it 
appears that the judgment is well se- 
cured upon the real estate of the ap- 
pellant and that the remaining surety 
is worth many times the amount of 
the judgment. Dering v. Metcale, 72 
INP Yt 613). (2). Annew undertaking 
will be ordered by the appellate court 
where one of the sureties has become 
insolvent pending the appeal and has 
been committed to the penitentiary, 
the other surety and the appellant 


appellate court will not order a new 
surety to be given. Mahon v. Noon, 
99) Ni v¥.. 6265.1 NHie3053 Dering ve 
Metcale, 72 N. Y. 613. 

[b] In Ontario application for in- 
creased security must be made to the 
court of appeals or judge thereof on 
an appeal from the high court. Fitz- 
gerald v. Wallace, 6 Ont. L. 634, 2 
OntWR 1047 [foll Cycle Co. v. Hill, 
4 Ont. L. 498, 1 OntWR 639]. 

[c] Retrospective operation of 
statute.—But a statute giving appel- 
late courts power to order additional 
bonds was held not to apply to ap- 
peals perfected before the_ statute 
went into effect. Perrin v. Kellogg, 
37 Mich. 316. Compare supra § 1261. 

[ad] Time of motion.—A motion 
for an additional appeal bond may be 
made at the next term after that to 
which the appeal is taken where it 
appears that at the first term there 
was only one motion day after the 
transcript was filed. Richardson v. 


pucharason, 82 Mich. 305, 46 NW 
8. Reichel vy. Mooney, 97 Minn. 
536, 106 NW 1133. 
9. Home Sav., ete., Co. v. Polk 


County, Dist. Ct., 121 Iowa 1, 95 NW 

[a] Effect of action of lower 
court; election.—Under Code (1897) 
§ 4133, providing that “the appellee 
may move the court rendering the 
judgment or making the order ap- 
pealed from, or the Supreme Court, 
or a judge of either court, if in vaca- 
tion, = to, discharge the bond 
on account of defect in substance or 
insufficiency in security, which mo- 
tion, if well taken, shall be sustained, 
unless appellant shall givea 
new and sufficient bond as required 
by said order,” etc., where the parties 
elect to submit the matter to the 
district court or judge, his order is 
binding until reversed by proper 
proceedings for that purpose. Home 
Sav., etc., Co. v. Polk County Dist. 
Ct, 121% Lowa, 95° NOW 522: 

10. Ala.—Fomby v. Cundell Lum- 
ber Co., 46 S 750. 

LOWE Clot v. French, 3 Greene 
124. 

La.—Dumas vy. Mary, 29 La. Ann. 
aoe Benton v. Mahan, 27 La. Ann. 
49. 


Tex.—Black v. Claiborne, 32 Tex. 
Civ. A. 581, 75 SW 40; Evans v. Ash- 
burn, (Civ. A.) 64 SW 998. 


the trial court the authority to ap- 
prove the bond, but it must be ap- 
proved by the court of civil appeals. 
Black v. Claiborne, 32 Tex. Civ. A. 
581, ‘75 SW 40; Evans v. Ashburn, 
(Tex, Civ. A.) 64 Sw (998: (2) 
Where the bond filed on appeal is 
found by the court of civil appeals to 
be defective because not in double 
the amount of the probable costs, as 
fixed by the clerk of the trial court, 
and a new bond is required, the clerk 
cannot thereafter change the record 
so as to reduce the probable amount 
of costs, and approve a bond in less 
than double the amount as first fixed 
by him. Black v. Claiborne, 32 Tex. 
Civ. A. 581, 75 SW 40. 

11. Booten v. Empire State Bank, 
67 Ga. 358. See Martin v. Wilson, 24 
Ida. 358, 134 P 532 (holding that, 
where notice of the insufficiency of 
the undertaking is served by the ap- 
pellee, under Rev. Codes § 4809, the 
appellant has five days after the 
service within which to file a new 


pera 3 in lieu of the original 
one). 
12. Poppers v. International Bank, 


10 Til. A. 53% [aff 105 ll. 491]. 
13. Walter v. McSherry, 21 Mo. 76. 
14. International Bank y. Poppers, 
105 Ill. 491. 


15. Watson v. Noonday Min. Co., 
ge sOn. 287, 5d» Pl 867, 158) P136,) 60. 
16. Chambers v. Everding, 71 Or. 


521, 136 BES 8b el 43616. 

17. Colo.—Wheeler vy. Kuhns, 9 
ColosstoG, Sire soir 

Ill.—Zuckerman v. Hawes, 146 TI)l. 
59, 34 NE 479; Weist v. Peo., 39 Il. 
507; Dedman Vv. Barber, 2 Th. 254; 
Dunaway v. Campbell, 59 Ill. A. 665; 
Appanooce v. Kneff, 2 Ill. A. 583. ° 
snow -—Brock vy. Manatt, 1 Iowa 
al 

Kan.—Parker v. Gibson, 78 Kan. 90, 
Xie des Shy 

Ky.—Manier v. Lindsey, 3 Bush 94; 
Watters v. Patrick, 1 Bush 223. 

Miss.—Denton v. Denton, 77 Miss. 
SDs 4 Lhe S 88a. 

Mo.—Thomas v. Alton, 5 Mo. 534. 

Mont.—Terr. v. Milroy, 7 Mont. 
559, 19 P 209. 

50 Tex. 


Tex.—Lewellyn v. Ellis, 

Civ. A. 453, 115 SW 84. 

Rope veins statute see supra § 
18. Home Sav., etc., Co. v. Polk 

County Dist. Ct., 121 Iowa 1, 95 NW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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$§ 1274-1276] 


jurisdictions the granting or denial of leave to 
amend an appeal bond or give a new bond rests 
in the discretion of the court, and is not subject 


to review.?® 


[§ 1275] 5. Waiver ?°—a. Right or Power to 
Waive—(1) Of Bond or Undertaking. 
eases it is held that the statutory requirement 
of a bond or undertaking on: appeal or error is 
mandatory, that the bond or undertaking is an 
essential prerequisite to appellate jurisdiction, and 
that it cannot be waived by the parties, unless a 


waiver is permitted by statute.?+ 


it is held that the bond or undertaking is re- 
quired solely for the benefit and protection of ap- 
pellee or defendant in error, and he may therefore 


expressly or impliedly waive the 


ease he will not be entitled to a dismissal because 
no bond or undertaking was given.” 


522 (holding that, under Const. arts 
4, 5, providing that the supreme court 
shall have power to exercise a super- 
visory control over all inferior judi- 
cial tribunals throughout the state, 
the supreme court has jurisdiction to 
review by certiorari the rulings of 
the district court in holding a super- 
sedeas bond, given on appeal under 
Code [1897] § 4133, sufficient in form, 
but insufficient in amount, and di- 
recting the giving of a new bond, 
with a larger penalty). 

[a] Harmless error in allowing an 
appeal bond to be amended see Kirk- 
patrick v. Cooper, 89 Til. 210. 

19. Schrot v. Schoenfeld, 23 Ann. 
(D. ©.) 421. See also. sunra § 1259. 

[al Where statute makes no pro- 
vision. Griffin v. Belleville, 50 M11. 
A420 Harlan vo Scott, 3°11. 65> Crain 


v. Bailev, 2 Ill. 321. é 
20. Effect of appearance see in- 
fra § oe 


riz.—Dean v. Terr. 13 Ariz. 


21. 
152, a "Pp 476 

Tll.—Chicago, ete., R. Co. v. Mar- 
seilles, 104 Ill. 91; McKoy v. Allen, 
36. Til. 429. 

Me.—Hilton v. Longley, 30 Me. 220. 

Mass.—Henderson vy. Benson, 141 
Mass. 218.9 NE 314; Santon v. Bal- 
lard. 133 Mass. 464. And see Folsom 
v. Cornell, 150 Mass. 115, 22 NE 705 
(dictum). . 

Nev.—Hoffman v. Owens, 31 Nev. 
481, 103 P 414, 104 P 241, AnnCas 
1912A 608 (but rule now changed by 


express statutory provision); Marx v. 
Lewis, 24 Nev. 306, 53 P 600. : 
Oh.—Mygatt v. Ingham, Wright 


176. 

Okl.—Vowell v. Taylor, 8 Okl. 625, 
58 P 944. 

Ss. D.—Brown v. Chicago, etc. R. 
Co., 10 S. D. 633, 75 NW 198, 66 Am 
SR 730. 

Tex—Logan v. Gav, 99 Tex. 603, 
90 SW 861, 92 SW 955: Halloran v. 
Tevas, etc.. R. Co., 40 Tex. 465. 


Wash.—Wenatchee Orchard, etc., 
Co. v. Thompson, 60 Wash. 643, 111 
12 874. 

134 Wis. 


16, 113 NW 1090. 

Can.—Holstein v. Cockburn, 35 Can. 
SyacOy GRE 

See Tirangbuaya v. Judge Rizal 
First Instance, 14 Philinpine 613. 

[a] Appeal from justice’s court.— 
In South Dakota a bond cannot be 
waived bv the agreement of parties 
on an anneal from a justice’s court. 
Erpenbach v. Chicago, ete., R. Co., 
11 S. D. 201, 76 NW 923; Brown v. 
Chicazo, ete, ‘R21 Co; 7102'S) 1D .683, 
75 NW 198, 66 AmSR 730. 

[b] Where the appeal bond covers 
costs of court, it cannot in any event 
be waived. Cape eats ete., Nay. Co. 
v. Costen, 63 N. C. 264. 

[c] A pores may waive service of 
the undertaking, but not the execu- 
tion and filing of the same. Harrigan 
v. Gilchrist, 121 Wis. 127, 99 NW 909. 

[d] Amount of security cannot, 
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jurisdictions it is now expressly provided by stat- 
ute that the bond or undertaking may be waived, 


a rule, being required to be in 


writing and to be made within a certain time.?* 


[§ 1276] 


In many 


so far as the 
cerned, 


In other cases 
or undertaking 


same, in which 


And in some 


on appeal to Canadian supreme court, 
be reduced either by lower court or 
by consent., Holsten v. Cockburn, 35 
Can tS Caley 

22. U. S.—Kingsbury v. Buckner, 
134 U. S. 650; 10 SCt 638, 33 LL. ed: 
1047 (holding that this is true in the 
supreme court of Illinois); Dilling- 
ham v. Skein, 7 F. Cas. No. 3,912a, 
Hempst. 181. ‘ 

Ala.—Louisville, ete., R. Co. v Lile, 
154 Ala. 556, 45 S 699; Thompson v. 
Lea, 28 Ala. 453. 

Ark.—Jester v. Hopper, 13 Ark. 43; 
Wilson v. Dean, 10 Ark. 308. 

Ga.—Ross v. Tedder, 10 Ga. 426. 

Ida.—MecCoy v. Oldham, 1 Ida. 465. 

Ind.—Jones v. Henderson, 149 Ind. 
458, 49 NE 443 [disappr Ten Brook 
Vv. Maxwell) #5 “ind Al) ?353)-132) NE 
106]; Canaday v. Yager, 33 Ind. A. 
623, 71 NE 977. 

Mo.—Dunlap v. Weber Gas, 
Cos Oe 94 SW 761. 

N. M.—Canavan v. Canavan, 18 N. 
M. 468, 138 P 200. 

N. Y.—Letilhon v. New York,’ 3 
Sandf. 721, CodeRepNS 111. 

N. C—March v. Griffith, 53 9Nw Cc: 
264; Wallace v. Corbitt, 26 N. C. 45; 
Fereuson v. McCarter, 4 N.C. 544. 

Pa.—Snyder v. Zimmerman, 1 Penr. 
& W. 293. 

Utah.—Hoagland v. Hoagland, 18 
Utah 304, 54 P 978. 

B. C.—Star Min., ete., Co. v. White 
(Croun BYR Leh Op Sia 

[a] Waiver where no transcript 
filed.—The waiver by the appellee of 
the appeal bond does not operate to 
perfect the appeal for any purpose, 
where it appears that the transcript 
had not been filed within the proper 
time, nor any steps taken to bring 
the case before the appellate court. 
Chicago, etc., R. Co. v. Marseilles, 104 
Tll, 91 [exnl Kingsbury v. Buckner, 


etc., 


134 U. S. 680, 10 SCt 688, 33 L. ed. 
1047]. 
[b] When bond not necessary.—A 


stipulation to the effect that defend- 
ant waives all right of action on the 
bond does not deprive the court of 
jurisdiction where an appeal could 
be taken without a bond. Dunlap v. 
Weber Gas, ete., Co., (Mo. A.) 94 SW 
761 (holding that jurisdiction of the 
appellate court over a cause, con- 
ferred by the order granting an ap- 
neal therein, was not affected bv a 
stinulation between the parties 
whereby defendant waived all right 
of. action on the apneal bond, and 
agreed to the entrv of an order dis- 
charging the sureties from all liabil- 
ity, the stipulation relating solely to 
the bond, and having no bearing on 
the question of jurisdiction; that 
after jurisdiction of the appellate 
court over a cause was conferred by 
an order granting an appeal, an 
agreement of the parties to the ac- 
tion to cancel the appeal bond accom- 
plished no greater result than to 
leave the cause where it would have 
been had ‘no bond been given). 


defects or irregularities 
taking’ or in its execution are of such a char- 
acter as to render it absolutely void, or a nullity 


(2) As to Form and Sufficiency.2* If 


in. the bond or under- 


statutory requirements are con- 


they cannot be waived in those jurisdic- 
tions in which it is held that the bond or under- 
taking cannot be waived;?° but where the bond 


may be waived,?® any defect or 


irregularity may be waived, and in most jurisdic- 
tions, if not in all, defects and irregularities which, 
on proper and timely objection, would render the 
bond or undertaking insufficient, but not void, or 
which are not jurisdictional, may ‘be waived,?" either 


23. Cal.—Mitchell v. San Fran- 
cisco Bd. of Education, 137 Cal. 372, 
70 P 180; Clarke v. Mohr, 125 Cal. 540, 
58 P 176; Forni v. Yoell, 99 Cal. 173, 
33 P 887, 95 Cal. 442, 30 P 578; New- 
man v. Maldonado, 30 P 833; Perkins 
v. Cooper, 87 Cal. 241, 25 P 411. 

Ida.—Martin v. Wilson, 24 Ida. 353, 
134 P 532; King v. Seebeck, 20 Ida. 
223. 118 Pp 292; Hailey v. Riley, 13 
Ida. 749, 92-P 756; McCoy v. Oldham, 
1 Ida. 465. 

Mont.—In re Kappler, 38 Mont. 419, 
100 P 228. 

Nev.—Hoffman v. Owens, 31 Nev. 
481, 103 P 414, 104 P 241, AnnCas 
19124 603. 

N. C.—State v. Wagner, 91 N. C. 
521 (bastardy); Harshaw v. McDow- 
ell, 89 N. C. 181; Wadsworth v. Car= 
roll, 82 N. C. 333; Sever v. Mclaugh- 
Jameh Sa Cee sis Clerks Office v- 
Huftsteller, 67 N. G. 

Ss. D—McConnell a teen 130s. 
D. 406, 883 NW 435; Hazeltine v. 
Browne, OSs iby Siailp 69 NW 579. 

Utah. "Hoagland v. Hoagland, 18 
Utah 304, 54 P 978. 

[a] In Idaho, under the express 
provisions of Rey. Codes § 4809, the 
undertaking on appeal must be in 
writings, and, if it is insufficient or 
defective in any respect, the insuffi- 
ciency must be deemed waived unless 
the respondent, within twenty days 
after its filing, shall file and serve on 
the appellant or his attorney a no- 
tice, pointing out specifically the de- 
fects or insufficiencies of the under- 
taking, and no such insufficiency or 
defect shall be subsequently urged 
against it. Martin v’” Wilson, 24 Ida: 
353, 134 P 532; King v. Seebeck, 20 
Ida. 223, 118° P 292. 

Mode and sufficiency of waiver un- 
der the statutes see infra § 1281. 

24. Effect of appearance see 
re 1363. 

iz eat v. Terr.) 3. Aviat 
120 Ga. 


in- 


Ar 
Be 108 P 476. 
Ga.—MeMurria Vv. Powell, 
766, 48 SEH 354. 


Mass.—Henderson vy. Benson, 141 
Mass. 218, 5 NE 314. 

Wash.—Wenatchee Orchard, ete., 
Co. v. Thompson, 60 Wash. 6438, 111 


P 874 (bond defective for want of a 
surety); Smith vy. Beard, 21 Wash. 
2045 SE PieTo6: 

Wis.—Oshkosh Waterworks Co. v- 
Oshkosh, 106 Wis. 83, 81 NW 1040. 

And see supra § 1275. 

26. See supra § 1275: 

27. Ala.—Street v. Street, 113 Ala. 
833, 21 S 138; Thompson v. Lea, 28 
Ala. 454. 

Ark.—dJester v.. Hopper, 13 Ark. 43. 

Cal.—Gardner .v. California Guar- 
antee Inv. Co., 129 Cal. 528, 62 P 110; 
Springer v. Springer, 126 Cal. 452, 58 
P 1060; In re Marshall, 118 Cal. 379; 
50 P 540; Forni v. Yoell, 95 Cal. 442, 
ee 578; Coulter vy. Stark, 7 Cal. 
244, 

Colo.—Engel v. Atkinson, 18 Colo. 
A. 267, 71 P 683; Pershing v. Wolfe, 
8 Colo. A. 82, 44 P 754. 


1198 {3.0)1) 


by express agreement or stipulation, or impliedly, 
as by a general appearance or other act recog- 


nizing the appeal or proceeding in 


perfected, or by failure to interpose a timely and 
It has been held, for example, 


proper objection.?® 
that appellee or defendant in error 
objections as to the amount or 


bond or undertaking,”® as to parties, form, or con- 


Conn.—Ives v. Finch, 22 Conn. 101. 
= ben, v. Lanier, 25 Fla. 558, 6 


Ide 5 5 7 
118 P 292; Jackson v. Barrett, 12 Ida. 
465, 86 P 270. 

Til.—Sherwood vy. Illinois Trust, 
ete., Bank, 195 Ill. 112, 62.NE 835, 


88 AmSR 183; Eggleston vy. Royal 
Trust Co.,9lo2 Lille Ody 6 INE 42 3< 
Farrell v. West Chicago Park Comrs., 
182 Ill. 250, 55 NE 325; Beardsley v. 
Hill, 61 Ill. 354; Winfield v. Moffatt, 
42 Ill. 47; Sharp v. Bedell, 10 Ill. 88; 
Young v. Mason, 8 Ill. 55; Merchants 
Underwriters Vv. Parkhurst-Davis 
Mercantile Co., 131 Ill. A. 617; Gris- 
wold v. Smith, 116 Ill. A. 223;, Gates 
v. Thede, 91 Ill. A. 603; Weigley v. 
Moses, 78 Ill. A. 471; National Safe, 
ete., Co. v. Peo., 50 Ill. A. 336; Frank 
v. Thomas, 35 Ill. A. 547; Knowles 
v. Wayne City, 31 Ill. A. 471. 

Ind.—Cleveland, ete, R. -Co._ Vv. 
Smith, 177 Ind. 524, 97 NE 164; Bu- 
chanan v. Milligan, 125 Ind. 332, 25 
NE 349; Meehan y. Wiles, $3 Ind. 52; 
Smock v. Harrison, 74 Ind. 348. 

La. ay v. New Orleans Cot- 
ton Exch., 112 La. 998, 36 S 831; Met- 
ropolitan Bank v. Blaise, 109 La. 92, 
383 S 95; Wegmann v. Wegmann, 52 
La. Ann. 1309, 27 S 889; Baker v. 
Shultz, 35 La. Ann. 524; Agelasto v. 


Mills, 30 La. Ann. 1345; Edwards v. 
Edwards, 29. La. Ann. 597; State v. 
Judge Super. Dist. Ct., 27 La. Ann. 


697; Michel v. Meyer, 27 La. Ann. 
173; Kohn v. Davidson, 23,La. Ann. 
467; Carmichael v. Armor, 1° Rob. 197. 

Mass.—Folsom _ v. Cornell, 150 
Mass. 115, 22 NE 705; Wheeler, etc., 
Mfg. Co. v. Burlingham, 137 Mass. 
581; Norris v. Munroe, 128 Mass. 386. 

Mich.—Sherwood vy. Ionia _ Cir. 
Judge, 107 Mich. 136, 64 NW 1045. 

Minn.—Riley v. Mitchell, 38 Minn. 
9, 35 NW 472. 

Mo.—Evans-Smith Drug Co. v. 
White, 86 Mo. A. 540. 

Mont.—Morin v. Wells, 30 Mont. 76, 
75 P 688; Morse vy. Callantine, 19 
Mont. 87, 47 P 635. 

Nebr.—Asch v. Wiley, 16 Nebr. 41, 
20 


NW 21. 

N. Y.—Jesup v. Carnegie, 45 N. Y. 
Super. 310 [rev' on other grounds 80 
N. Y. 441, 36 AmR 643]; Ex p. Mal- 
lard, 6 Cow. 593. 

N. C.—Singer Mfg. Co. v. Barrett, 
94 N. C. 219; Spence v. Tapscott, 93 
Nz: GC. 250; Greenlee v. McCelvey, 92 
Ne iG: 530; Gruber v. Washington, 
etes) RF Cons o2e Na Cr Ls ewanceye vs 
Greenlee, 90 NE Ce3 10: Jones v. Pot- 
ter, 89 N.C: 220; Harshaw v. Mc- 
Dowell, 89 N. C. 181; Howerton v. 
Henderson, 86 N. C. 718; Hancock v. 
Bramlett, 85 N. C. 393; Howze v. 
Green, 62 N. CG. 250; Robinson v. 
Bryan, 34 N. C. 183; Wallace v. Cor- 
bitt, 26. N. (Cr 45; Jénkins v. Cocker- 
ham, 23 N. GC. 309. 

N. D.—Braithwaite v. Jordan, 5 N. 
D. 196, 65 NW 701, 31 LRA 228. 

Oh.—Hubble v. Renick, 1 Oh. St. 
171; Reid v. Quigley, 16 Oh. 445; 
Hays v. Armstrong, 7 Oh. 247. 

Pa.—Weidner v. Matthews, 11 Pa. 
336; Shank v. Warfel, 14 Serge. & R. 
205; Duffield v. Flahaven, 1 Browne 
95. 

R. I.—Clarke v. Newport, 5 R. I. 
333. 

S. D.—Mather v. Darst, 11 S. D. 
480, 78 NW 954; Hazeltine v. Browne, 
9 S. D. 351, 69 NW 579; Rudolph v. 
Herman, 2 S. D. 399, 50 NW 

Tenn.—McAlister y. Scrice, 7 Yerg. 
277, 27 AmD 504. 

Tex.—Murphy v. Williams, 103 Tex. 
155, 124 SW 900 [mod (Civ. A.) 116 
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error as validly 
sureties.°* 


may thus waive 


penalty of the | or 


therein.®* 


SW 412]; Waters-Pierce Oil Co. v. 
State, 106 SW 326; Cason v. Connor, 
83 Tex. 26, 18 SW 668; Cason v. 
Laney, 82 Tex, Be Wy ee 3 Sw 667; Tyn- 
berg v. Cohen, 76 Tex. 409, 13 SW 
315; Young v. Russell, 60 Tex. 684; 
Franklin v. Tiernan, 06) vex. 618: 
Zapp v. Michaelis, 56 Tex. 395; Smith 
v. Parks, 55 Tex. 82; Labadie v. Dean, 
47 Tex. 90; Evans v. Pigg, 28 Tex. 
586; Horton v. Bodine, 19 Tex. 280; 
McGarrah v. Burney, 4 Tex. 287; Oli- 
ver v. Lone Star Cotton Jammers’, 


etce., Assoc., (Civ. A.) 136 SW 508; 
Engle v. Rowan, (Civ. A.) 48 SW 
757; Howth v. Shumard, (Civ. A.) 


40 SW 1079; Woodhouse v. Cocke, 
(Civ. A.) 39 SW 948; Futch v. Pal- 
mer, 11 Tex. Civ.. A. 191,-32 SW 566; 
Cockrill v. Eason, (Civ. A.) 26 SW 
464; Grant v. Collins, 5 Tex. Civ. A. 
45, 23 SW 994; Davis v. Estes, 4 Tex. 
Civ. A. 207, 23° SW 411; Terry v. Cut- 
ler, (Civ. A.) 21 SW 726. See also 
Foster v. Champlin, 29 Tex. 22. 
Va.—Virginia F. & M. Ins. Co. v. 
New York Carousal Mfg. Co., 95 Va. 
515, 28 SE 888, 40 LRA $237; Jackson 


v. Henderson, 3 Leigh (30 Va.) 196;- 


Pore v. Matthews, 1 Rand. (22 Va.) 
462. 

Wash.—Seattle First Nat. Bank v. 
Coles, 40 Wash. 528, 82 P 892; Rob- 
erts v. Shelton Southwestern R. Co., 
21. Wash. 427, 58 P 576; Sligh v. 
Shelton Southwestern R. Co., 20 
Wash. 16, 54 P 763; Yakima Water, 
ete., Co. v. Hathaway, 18 Wash. 377, 
51 P 471; Jenkins v. Jenkins Univ., 
17 Wash. 160), 49° PB») 247, 50 RP 785; 
Cook v. Tibbals, 12 Wash. 207, 40 P 
935; Seattle, etc., R. Co. v. Johnson, 
7 Wash. 97, 34 P 567. 

Wis.—HEllis v. Allen, 99 Wis. 598, 
V4 NiW 5387, .75..INW ) 949% Hillis = sv. 
Lampman, 99 Wis. 81, 74 NW 551. 

28. See infra §§ 1281, 1282. 

29. Jesup v. Carnegie, 45 N. Y. 
Super. 310 [rev on other grounds 80 
N. Y. 441, 36 AmR 643]; Braithwaite 
v;; Jordan, 5 N.JD..196,.'65 NW 704, 
31 LRA 238. Contra Latham v. Ed- 
gerton, 9 Cow. (N. Y.) 227. And com- 
pare supra § 1225. 

30. Cal.—In re Marshall, 118 Cal. 
379, 50 P 540 (objection that there 
were two appeals, each from a sepa- 
rate order, and that the undertaking 
was invalid because it referred to 
only one appeal without indicating 
which one). 

Colo.—Engle v. Atkinson, 18 Colo. 
A. 267, 71 _P 683. 

Conn.—Ives v. Finch, 22 Conn, 101. 

Tll.—Farrell v. West Chicago Park 
Comrs., 182 Ill. 250, 55 NE 325 (bond 
erroneously given by only one ap- 
pellant as principal, but purporting 
to be on behalf of all appellants, and 
conditioned for the prosecution of the 
appeal by each, where the appeal was 
allowed to numerous appellants: sev- 
erally on giving bond in a certain 
sum); Gates v. Thede, 91 Ill. A. 603 
(bond executed and filed by the bene- 
ficial, instead of the nominal, plain- 
tiff); National Safe, etce., Co. v. Peo., 
50 Til. A. 336. 

La.—Wegmann v. Wegmann, 52 La. 
Ann. 1309, OT S 889 (one bond on ap- 
peals from two judgments, the par- 
ties and the subject matter affected 
being the same). 

Miss.—Leavenworth v. Crittenden, 
62 Miss. 573. 

Bis C.—Cochran v. Wood, 29 N. CG. 

Wash.—Seattle First Nat. Bank v. 
Coles, 40 Wash. 528, 82 P 892 (names 
of two sureties erased). 

Wis.—Bllis_ v. Lampman, 99 Wis. 
81, 74 NW 551. 
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[§ 1276 


ditions,?° as to the execution of the bond or un- 
dertaking,*t as to the number of sureties,®? or as 
to the competency or sufficiency of the surety or 
And as the justification of the sure- 
ties on an appeal bond or undertaking is required 
for the benefit of the appellee, he may expressly 
impliedly -waive 


a justification or defects 


[a] Error in description of judg- 
ment appealed from.—Leavenworth v. 
Crittenden, 62 Miss. 573; Murphy v. 
Williams, 103 Tex. 155, 124 SW 900 
[mod (Civ. A.) 116 SW 412]; Zapp 
v. Michaelis, 56 Tex. 395; Davis v. 
Estes, 4 Tex. Civ. A. 207, 33 SW 411, 
Compare supra § 1218 et seq. 

[b] Obligees or payees.—(1) 
Wrong obligee or payee. National 
Safe, etc., Co. v: Peo., 50 Ill. A, 336: 
(2) Failure to make all adverse par- 
ties obligees, Cason v. Laney, 82 
Tex. 317, 18 SW 667 [foll Cason v. 
Connor, 83 Tex. 26, 18 SW 668]. Com- 
pare supra §§ 1178 et seq, 1217. 

[c] Bond signed by only one of 
two appellants.—Hngel v. Atkinson, 
18 Colo. A. 267, 71 P 683. 

Want of surety.—Ives. v. 
Finch, 22 Conn. 101; Cochran v. 
Wood. 29 N. C. 215. Contra Hender- 
son v. Benson, 141 Mass, 218, 5 NE 
314, And compare supra § 1184 et 
seq 

fel The dismissal of an appeal on 
the ground that there was no surety 
on the bond is, in the absence of any , 
application by the appellant to cor- 
rect the bond, error without preju- 
dice. State Sav., etc., Assoc. v. John- 
son, 70 Nebr. 753, 98 NW 32. 

{[f] Signing by new surety.—The 
consent of the respondent that an un- 
dertaking on appeal, which, on ex- 
ception by him, has been held insuffi- 
cient, may be signed by a new surety, 
and waere so signed be deemed sat- 
isfactory is a waiver of any irregu- 
larity in that mode of procedure. 
Ellis _v. Allen, 99 Wis. 598, 74 NW 
53% 757 NOW, 949: Ellis v. Lambie 
99 Wis. 81, 74 NW 551. 


31. Engel v . Atkinson, 18 Colo. A. 
267, ane 12 683; Yakima “Water, ee 
Co. Hathaway, 13) Wash. 377, 5102 


471 Gaiire of sureties to, sign bond, 
where their names appeared in. the 
body of the bond as sureties, and 
they signed the affidavit attached to 
the bond referring to themselves as 
“the sureties named in the foregoing 
bond’); Cook vy. Tibbals, 12 Wash. 
207, 40 P 935 (signing of bond by the 
appellant by his attorney). Compare 
supra § 1233 et seq. 

[a] Appeal and bond not author- 
ized by trustees of appellant corpora- 


tion.— Jenkins v. Jenkins Univ., 17 
Wash. 160,.49 P 247, 50 P 785. 
32. Riley v. Mitchell, 38 Minn. 9, 


35 NW 472 (execution by. one surety 
where the statute requires more); 
Casey _v. Peebles, 13 Nebr. 7, 12 NW 
840; Dickey v. Livermore, 34 N. H. 
199; Farnam v. ane 32 N. H. 302; 


Cochran v. Wood, 29 N. C. 215: Con- 
tra Brickner v. Sporleder, 3 Ok. 
aes 41 P 726. Compare supra § 
33. Edwards v. Edwards, 29. La. 


Ann. exe Morin v. Wells, 30 Mont. 
TAO MASE 688: Zwecker v. Levine, 135 
App. Div. 432, 120 NYS 425; Oliver 
vy. Lone Star Cotton Jammers’, etc., 
Assoc., (Tex. Civ. A.) 136 Sw 508; 
Morgan v. Richardson, (Tex. Civ. 
A.) 26 SW 171. Compare supra §§ 
1185 et seq, 1199 et seq. 

[a] But it has been held that, as 
justification only relates to the pe- 
cuniary responsibility of sureties, a 
failure to except to their sufficiency 
does not waive the right to object to 
the undertaking in the appellate court 
because of the incompetency of one 
of the sureties. Towle v. Bradley, 
2S. D. 472, 50 NW 1057. 

34. Cal. ~—Escondido Bank v. San 
Diego Super. Ct., 106 Cal. 48, 39 P 
Blair v. Hamilton, 32 Cal. 49; 
Crowley Launch, ete, Co. v. San 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1277-1281] 


[§ 1277] (8) As to Approval. It is also held 
in some jurisdictions that the appellee may ex- 
pressly or impliedly waive approval of the ap- 
peal bond or undertaking by the court, or by the 


‘officer designated by the statute,?> or approval 


thereof in term time.*° 

[§ 1278] (4) As to Time of Filing.27 In some 
jurisdictions the filmg of an appeal bond or un- 
dertaking in time is jurisdictional and it is held 
that there can be no waiver of the necessity of 
filing the same within the time prescribed by the 
statute.*® In other jurisdictions it is held that 
there may be such a waiver,®® and in some a 
waiver is expressly provided for by statute.1®°  . 

[§ 1279] (5) As to Service. Failure of appel- 
lant to serve the bond or undertaking on appeal 
as required by statute may be waived by appellee.*4 

[§ 1280] (6) As to Appeal in Forma Pauperis. 
An affidavit for an appeal in forma pauperis in 
lieu of an appeal bond is generally jurisdictional, 
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and if defects therein are such as to render it void, 
or if-it was made before an officer not authorized to 
administer an oath, the defect cannot be waived ;*? 
but if the defect is not such as to render the 
affidavit void, as where there is an omission of 
some fact which can be waived or which ean be 
established by evidence, the objection must be taken 
within a reasonable time to be available.** 
[§-1281] b. Manner of Waiver and What Con- 
stitutes a Waiver—(1) In General. In the absence 
of a statute to the contrary, a bond or under- 
taking on appeal or objections to waivable defects 
therein, or to irregularities in the time of filing 
or otherwise may be waived ,either by express 
agreement or stipulation of the parties to the ap- 
peal, or by implication from the acts or omis- 
sions of the appellee.** In some jurisdictions, how- 
ever, the mode of waiver is prescribed by -the 
statute; as in the case of statutes requiring that it 
shall be in writing and that it shall be made within 


Francisco Super Ct., 10 Cal. A. 342, 
101:;;P 935. 

Ida.—Snyder v. Wooden, 11 Ida. 
150,81 RP 377. 

N. Y.—Ballard v. Ballard, 18 N. Y. 
491; Zwecker y. Levine, 135 App. Div. 
432, 120 NYS 425. 

N. C.—Howerton v. Henderson, 86 
N. C. 718. ; 

Or.—Cantrall v. Sterling Min. Co., 
61 Or. 516, 122 P 42. 

S. D.—Winton v. Kirby, 6 S. D. 98, 
60 NW 409. 

Wash.—Frew v. Clark, 34 Wash. 
561, 76 P 85; Noble v. Whitten, 34 
Wash. 507,:76 P 95; Weiser v. Holz- 
man, 33 Wash. 87, 73 P 797, 99 AmSR 
932; Roberts v. Shelton Southwestern 
R. Co., 21 Wash. 427, 58 P 576; Sligh 
v. Shelton Southwestern R. Co., 
Wash. 16, 54 P 763; McEachern v. 
Brackett, 8 Wash. 652, 36 P 690, 40 
AmSR 922. 

Compare supra § 1204 et seq. 

[a] Foreign surety company.— 
Roberts v. Shelton Southwestern R. 
Co., 21 Wash. 427, 58 P 576. 

[b] he affidavit of qualifications, 
or defects therein (1) may be waived 
in some jurisdictions, as it is re- 
quired for the protection of the ap- 
pellee. Gibbons v. Berhard, 16 N. Y. 
Super. 635; Moring v. Little, 95 N. C. 
87; Greenlee v. McCelvey, 92 N. C. 
530; Gruber v. Washington, etc, R. 
Co., 92 N. C. 1; Jones v. Potter, 89 
N. C. 220; Harshaw v. McDowell, 89 
N. GC 181; Hancock v. Bramlett, 85 
N. CG. 393; McEachern v. Brackett, 8 
Wash. 652, 36 P 690, 40 AmSR 922 
(defective statement of property 
qualifications). (2) But there is no 
waiver where the bond or undertak- 
ing is approved by the clerk only, 
and appellee has no opportunity to 
object thereto. State v. Wagner, 91 
N. C. 521; McMillan v. Nye, 90 N. C. 
11; Bryson v. Lucas, 85_N. C. 397. 

35. U. S.—National Harrow Co. v. 
Hench, 81 Fed. 926. 

Colo.—Irwin y. Crook, 17 Colo. 16, 
23 Pb 49: 

Ind.—Buchanan v. Milligan, 125 
Ind. 332, 25 NE 349; McCloskey v. In- 
dianapolis Mfrs.’, ete., Union, 87 Ind. 
20: Easter v. Acklemire, 81 Ind. 163; 
Smock v. Harrison, 74 Ind. 348; Jones 
v. Droneberger, 23 Ind. 74; Small v. 
Kennedy, 12 Ind. A. 155, 39 NE 901. 

Mo.—Julian v. Rogers, 87 Mo. 229; 
Cockrill v. Owen. 10 Mo. 287; Sargent 
v. Sharp, 1 Mo. 601. 

N. Y.—Beach v. Southworth, 6 
Barb. 173, 1 Code Rep. 99; Van Slyke 
v. Schmeck, 10 Paige 301; Hawley v. 
Bennett. 5 Paige 104. 

Pa.—Ripka v. Annville Mut. F. Ins. 
Co., 36 Pa. Super. 517. Q 

Contra Sharp v. Appleton, 134 Wis. 
16, 113 NW 1090 (holding that ap- 
proval of an appeal bond by _the 
mayor and by the clerk as required 
by statute was essential to appellate 
jurisdiction, and could not be waived). 


[a] By clerk instead of court.— 
The parties to an appeal may waive 
approval of the bond by the court, 
and agree that it shall be approved 
by the clerk. Smock vy. Harrison, 74 
Ind. 348. 

36. Yanthis v. Kemp, 40 Ind. A. 
649, 82 NE 926. 

§ ee Effect of appearance see infra 

38. Ten Brook vy. Maxwell, 5 Ind. 
A. 353, 32 NE 106 (holding that the 
failure to file an appeal bond within 
the time prescribed by statute is not 
such a defect as will be cured by an 
agreement for submission); Moore v. 
Ellis, 18 Mich. 77; Lyell v. Guada- 
loupe County, 28 Tex, 57. And see 
supra § 1253. 

39. D. C.—Johnston y. Johnston, 
LOAD: CAds25s 

Iil.—Price v. Pittsburgh, etc. R. 
Co., 40 Ill. 44; Mitchell v. Jacobs, 17 
Ill. 235; Bennett v. Karasik, 164 Ill. 
A. 362. Compare Traders’ Safe, etc., 
Co. v. Calow, 77 Ill. A. 146. 

Kan.—Bubb v. Cain, 37 Kan. 692, 
16 P 89. 

N. C.—Singer Mfg. Co. v. Barrett, 
94 N. C. 219. And see Wade v. New- 
bern, 72 N. C. 498. 

Or.—Saylor v. Oakes, 36 Or. 410, 59 
P 1108. 

S. D.—La Penotiere vy. Kellar, 28 
S. D. 469, 134 NW 48. 

Tenn.—Tedder v. Odom, 2 Heisk. 50. 

Wash.—Pearson v. Ashley, 5 Wash. 
169; 3i-P 410. 

Can.—Lord v. Reg., 31 Can. S. C. 


165. 

B. C.—In_re Oro Fino Min. Co., 8 
B. C. 388; In re Oro Fino Mines, 7 
B. C. 388. 

[a] If a party relies upon a waiv- 
er to the question of jurisdiction 
upon failure to file an appeal bond in 
apt time, he must show by the bill 
of exceptions that some step was 
taken prior to the motion to dismiss, 
which effected such waiver. Bennett 
v. Karasik, 164 Ill. A. 362. 

[b] Presumption.—But where the 
judge made an entry of “bond filed” 
which he signed, it was held that 
such entry gave rise to a presump- 
tion of waiver as to the time of fil- 
ing. Singer Mfg. Co. v. Barrett, 94 
Nig@ai2 19: 

What constitutes a waiver see in- 
fra §§ 1281, 1282. 

40. Newman v. Maldonado, (Cal.) 
30 P 8383; Perkins v. Cooper, 87 Cal. 
241, 25 P 411; Hailey v. Riley, 13 Ida. 


749, 92 P 756; Hazeltine v. Browne, 
9 S. D. 351, 69 NW 579. See also 
Cummins v. Scott, 23 Cal. 526 (new 


bond substituted). And see supra § 


1275. 

[a] Im California (1) the filing of 
an undertaking must be waived with- 
in the time for filing, otherwise it 
will be_ ineffectual. Newman § v. 
Maldonado, 30 P 833; Perkins v. 
Cooper, 87 Cal. 241, 25 P 411. (2) 


But the waiver need not be filed 
within the time limited for the filing 
of the appeal bond. Newman vy. Mal- 
donado, 30 P 833. 

What constitutes a waiver see in- 
fra § 1281. 

41.) Hilly. Burkes v62) Nieves 
Harrigan v. Gilchrist, 121 Wis. 127, 
99 NW 909; White v. Polleys, 20 Wis. 
503, 91 AmD 4382. 

42. Honeycutt v. Watkins, 151 N. 
C. 652, 65 SH 762 (failure of affidavit 
to allege, as required by statute, that 
appellant “is advised by counsel 
learned in thé law that there is error, 
in matter of law, in the decision,” 
etc.); Green v. Hewett, 54 Tex. Civ. 
A. 534, 118 SW 170; Golightly v. 
Irvine, 4 Tex. A. Civ. Cas. § 181, 15 
SW 48 (failure to allege inability to 
pay costs of appeal or to give secur- 
ity therefor). See supra § 1165 et 
seq. 

43. Green v. Hewett, 54 Tex. Civ. 
A. 534, 118 SW 170. 

44. U. S.—Dillingham v. Skein, 7 
F. Cas. No. 3912a, Hempst 181. 

Ala.—Louisville, ete, R. Co. v. 
Lile, 154 Ala. 556, 45 S 699; Thomp- 
son v. Lea, 28 Ala. 453. 

Cal.—Gardiner v. California Guar- 
antee Inv. Co., 1290Cal:: 528, 362-P 
110; Springer v. Springer, 126 Cal. 
452, 58 P 1060; In re Marshall, 118 
Cal. 379, 50 P 540; Escondido Bank v. 
San Diego Super. Ct., 106 Cal. 43, 39 
P 211; Cummins vy. Scott, 23 Cal. 
526; Howard v. Harman, 5 Cal. 78. 

Ida.—King v. Seebeck, 20 Ida. 223,. 
118 P 292. 

Ill.—Heegleston v. Royal Trust Co., 
192 Ill. 101, 61 NE 423; Griswold v. 
Smith, 116 Ill. A. 223; Gates v. Thede, 
91 Ill. A. 603; National Safe, ete., Co. 


|v. Peo., 50 Ill. A. 336; Winona Paper 


Co. v. Kalamazoo First Nat. Bank, 33 
Til. A. 630. 
Ind.—Jones vy. Henderson, 149 Ind. 


1458, 49 NEM 443; Pedrick v. Post, 85 


Ind. 255; Bender v. Wampler, 84 Ind. 
172; West v. Cavins, 74 Ind. 265; 
Critchell v. Brown, 72 Ind. 539; Cana- 
ey v. Yager, 33 Ind. A. 623, 71 NH 
Ky.—Clinton v. Phillips, 7 T. B. 
Mon. 117. 

La.—Baldree v. Davenport, 7 La. 
Ann. 589; Carmichael v. Armor, 1 
Rob. 197. 

a EACH eka v. Munroe, 128 Mass. 


Nev.—Hoffman v. Owens, 31 Nev. 
481, 103 P 414, 104 P 241, AnnCas 
1912A 603. 

N. H.—Rich v. Eldredge, 42 N. H. 


246; Dickey v. Livermore, 84 N. H. 
aoe Farnam v. Dayis, 32 N. H. 


N. Y.—Hill v. Burke, 62 N. Y. 111; 
Ballard v. Ballard, 18 N. Y. 491. See 
Slattery v. Haskins, 42 Hun _ 86; 
Schaffer v. Jones, 1 Misc. 74, 20 NYS 


531. 
N. C.—Yancey v. Greenlee, 90 N. GC 
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a certain time,*® and in such case there must be a 
compliance with the statutory requirements to ren- 
Whether a particular 
stipulation or agreement constitutes a waiver de- 
pends upon its terms and the intention of the par- 


der the waiver effectual.*® 


ties to be determined therefrom.** 
[§ 1282] (2) Implied Waiver. 


ute requires the waiver to be in writing,’® it may, 


317; Arrington v. Smith, 26 N. C. 59; 
Wallace v. Corbitt, 26 N. C. 45. 


Pa.—Snyder v. Zimmerman, 1 Penr. 
& W. 293. 
S. D.—La Penotiere v. Kellar, 28 


S. D. 469, 1384 NW 48; Winton v. 
Kirby, 6 S. D. 98, 60 NW 409. 
atts Howard v. Malsch, 52 Tex. 


Va.— Virginia F. & M. Ins. Co. v. 
New York Carousal Mfg. Co., 95 Va. 
515, 28 SE 888, 40 LRA 237. 

Wis.—Harrigan v. Gilchrist, 121 
Wis. 127, 99 NW 909; Ellis v. Lamp- 
man, 99 Wis. 81, 74 NW 551; White 
v. Polleys, 20 Wis. 503, 91 AmD 4382. 

See Johnson v. Marion, 1 Wyo. 21. 

45. See supra § 1275. 

46. Mitchell v. San Francisco Bd. 
of Education, 137 Cal..372, 70 P 180; 
Haas avec Deters, 1% eitda.2550; 106 2 


305; West v. Dygert, 13 Ida. 641, 92) 
31 Nev. | 


P 753; Hoffman v. Owens, 
481, 103 P 414, 104 P 241, AnnCas 
1912A 603; Aldrich vy. Public Opin- 
ion Pub. Cos, 2% S. D.7589, 4382 NIW 
278; Hazeltine v. Browne, 9 S. D. 351, 
69 NW _ 579; Bonnell v. Van Cise, 8 
S. D. 592, 67 NW 685. 

[a] Time of waiver.—(1) In Cali- 
fornia the filing of an undertaking 
cannot be waived by a stipulation 
made after the time for filing has 
expired and the right of appeal has 
been lost, and a stipulation to the 
correctness of the transcript, stating 
that an undertaking on appeal was 
duly executed and filed, if proved and 
conceded to be untrue, and made 
without knowledge of the facts, is 
not binding, and does not constitute 
a valid waiver of the undertaking, 
there being no appeal pending in this 
court when the stipulation was made. 


Newman vy. Maldonado, (Cal.) 30 P 
833; Perkins v. Cooper, 87 Cal. 241, 
25 P .441.. (2) And where, after the 


taking of an appeal from an order, 
and after the time limited for the 
taking of an appeal, appellee enters 
into a_ stipulation with appellant, 
whereby each party is to be allowed 
additional time within which to pre- 
pare and file his points and authori- 
ties on the appeal, such stipulation 
is not a waiver of the right to ob- 
ject to a defect in the appeal bond 
on a motion to dismiss the appeal, 
since, the stipulation having been 
made after the expiration of time for 
appeal, appellant cannot claim to 
have been misled in regard to the 
sufficiency of the appeal by the con- 
duct of appellee. Gardner v. Cali- 
fornia Guarantee Inv. Co., 129 Cal. 
528, 62 P 110. (3) And in Idaho a 
stipulation extending the time for fil- 
ing briefs, entered into after the 
time for filing the undertaking on 
appeal has expired, is not a waiver 
of the filing of said undertaking. 
Hailey v. Riley, 13 Ida. 749, 92 P 756. 
(4) But it is not necessary that the 
waiver shall be filed within that time. 
Newman v. Maldonado, (Cal.) 30 P 
833. (5) In South Dakota a waiver 
of an appeal undertaking must be en- 
tered into at the time of, or prior to, 
the service of notice of appeal. Al- 
drich v. Public Opinion Pub. Co., 27 
S. D.-589, 132° NW 278. 

{[b] Waiver by attorney.—(1) Un- 
der Civ. Prac. Act § 348 (Comp. L. 
§ 3443), providing that the undertak- 
ing may be waived by the written 
consent of the respondent, and Comp. 
L. § 2621, providing that an attor- 
ney may bind his client in any of the 
steps of the action by his agreement 
filed with the clerk, an undertaking 
on appeal is not essential where the 
attorney for respondent entered into 


‘fornia Guarantee Inv. Co., 
528, 


‘after the time for an appeal has ex- 


'open. court 


| Celvey, 92 N. C. 580; Jones v. Pot- 
ter, S90N. CSi220) 
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as stated above, 


or irregularities 


sions of the appellee.*® 


ee hae 
[§§ 1281-1282 
be implied from the acts or omis- 


Thus, waivable defects 
in the bond or undertaking. or 


in the filing of the same, ete., or a failure to give 
any bond or undertaking at all, when this may be 


waived, will generally be considered as waived if 


Unless a stat- 


a written Stipulation waiving an un-] 
dertaking, such stipulation being filed 
with the clerk. Hoffman v. Owens, 
81> Nevi' 438i) 103 (Pw 4i4 104 SP 240, 
AnnCasi912A 603. (2) Counsel can 
bind their clients only by a waiver 
of the undertaking in writing, and 
signed by the attorneys. McConnell 
v. Spicker, 13 S. D. 406, 88 NW 435. 

[c] Acceptance by appellant.—In 
South Dakota waiver of a bond or 
undertaking on appeal, in order to 
give the appellate court jurisdiction, 
must be accepted by appellant, and 
an offer of waiver by appellee, re- 
fused by appellant, is ineffectual. 
Bonnell v. Van Cise, 8 S. D. 592, 67 
NW 685. 

47. Mitchell v. San Francisco Bd. 
of Education, 137 Cal. 372, 70 PB 180; 
Little v. Jacks, 68 Cal. 343, 8 P 856, 
9) P 264); 11) Prb2s. 

Form of waiver of bond on 
is set out in Frederick v. 
Hamilton, 38 Tex. 321, 331. 

{b] Stipulations not constituting 
a waiver.—(1) Thus, it has been held 
that the right to object to the suffi- 
ciency of the undertaking because 
such undertaking was filed before the 
service of notice is not waived by 
an agreement to advance the appeal 
on the calendar, as this does not 
show an intention to waive. Little 
v.| Jacks, 68.-Cal, -343, 8: P 856, 9°P 
264, 11 P 128. (2) And it was held 
that, under Code Civ. Proc. § 940, de- 
claring the appeal ineffectual for any 
purpose unless, within five days after 
service of notice of appeal, an un- 
dertaking shall be filed, or the un- 
dertaking shall be waived by the 
adverse party in writing, a stipula- 
tion merely extending the time for 
the filing of briefs and for like pur- 
poses does not waive the undertak- 
ing. Mitchell v. San Francisco Bd. 
of Education, 187 Cal. 372, 70 P 180. 
Compare, however, infra this note. 
(3) So in South Dakota, under Comp. 


|L. § 5218, providing that an under- 


taking on appeal “may be waived in 
writing,” it is not waived by the par- 
ties stipulating for an extension of 
the time for serving abstracts and 
briefs, and respondent serving and 
filing a brief in the appellate court 


after the expiration of the ten days 
Loves exception to sureties allowed 
yy 


5232 for justification by them. 
Hazeltine v. Browne, 9 S. D. 351, 69 
NW 579. 4 

[e] Stipulations constituting a 
waiver.—(1) But where the respond- 
ent signs a certificate to the tran- 
script on appeal that an undertaking 
in due form was filed in said cause 
within the time allowed by law, he 
cannot, after the expiration of the 
time within which another undertak- 
ing might have been filed, object to 
the sufficiency of the appeal bond. 
Springer v. Springer, 126 Cal. 452, 58 
P 1060; In re Marshall, 118 Cal. 380, 
50 P 540. (2) And a stipulation for 
time to file briefs has been held a 
waiver of objections to the sufficiency 
of the appeal bond (Gardner v. Cali- 
129 Cal. 
62 P 110 [but see supra this 
note]; National Safe, etc., Co. v. Peo., 
50 Ill. A. 336),.(3) unless, in some 
jurisdictions, the stipulation is made 


pired (see supra note 46). 

[d] Acceptance and approval of 
the appeal bond by the appellee in 
is a waiver of defects 
therein. Buchanan v. Milligan, 125 
Ind. 332, 25 NE 349; Greenlee v. Mc- 


no motion to dismiss on that ground is made, or 
if such motion is not made in apt time;°° and there 


[e] In North Carolina (1) the 
statute provides that the statutory 
requirement that the sureties on an 
appeal bond must justify may be 
waived in writing and, where appel- 
lee is in court, and the bond is of- 
fered and accepted without objece 
tion, and this is noted in the record, 
this is construed to be a _ sufficient 
waiver in writing to satisfy the stat- 
ute. Moring v. Little, 95 N. C. 87; 
Singer Mfg. Co. v. Barrett, 94 N. Ce 
219; Greenlee v. McCelvey, 92 N. C. 
530; Gruber v. Washington, ete. R. 
Co., 92 N.C. 3) Jonesy. Potter 39 
N. C. 220; Harshaw v. McDowell, 89 
N. C. 181; Bryson v. Lucas, 85 N. C. 
39:7; Hancock vy. Bramlett, 85 N.C. 
393. (2) The necessity for a justi- 
fied appeal bond is not waived, how- 
ever, because the counsel for appellee 
signs a case settled upon appeal after 
an unjustified undertaking was filed. 
McMillan v. Nye, 90 N. C. 11 [dist 
Howerton v. Henderson, 86 N. C. 


718]. 

{f] Time of filing.—(1) Where a 
stipulation between the parties 
shows that an appeal has been duly 
perfected, and the bond filed within 
the prescribed time, a motion to dis-+ 
miss on the ground that the bond was 
not filed in time will be denied. Pear- 
son v. Ashley, 5 Wash. 169, 31 P 410. 
(2) But the fact that an appeal bond 
shows upon its margin the letters 
“O. K.,” followed by the signature of 
appellee’s attorneys does not show 
a waiver of the failure to file the 
bond in time. Traders’ Safe, ete, 
Co. v. Calow, 77 Ill. A. 146. 

_[g] Filing by an appellee of a cer- 

tificate for affirmance will not estop 
him from afterward attacking the ap- 
peal bond for insufficiency, after ap- 
pellant has filed a transcript under 
leave of court. Howard v. Malsch, 
52 Tex. 60. 

48. See supra § 1281. 

49. See cases supra § 1281; infra 
this section. 

50. U. S.—Taylor v. Leesnitzer, 
a0 UL) S290; SAR SCt $3 71petb bt eke: ed: 


Ala.—Louisville, ete., R. Co. v. Lile, 
154 Ala. 556, 45 S 699. 

Cal.—Gardiner v. California Guar- 
antee’ Inv. Co.,129') Cal. $528. (625 2 
110; Matter of Marshall, 118 Cal. 379, 
50 P 540. 

Fla.—Pace v. Lanier, 25 Fla. 558, 
6 S 262. 

Ill.—Farrell v. West Chicago Park 
Comrs., 182 Ill. 250, 55 NE 325; Kirk- 
patrick v. Cooper, 89 Ill. 210; Mer- 
chants. Underwriters v. Parkhurst- 
Davis Mercantile Co., 131 Ill. A. 617; 
Frank v. Thomas, 35 Ill. A. 547. 

Ind.—Jones vy. Henderson, 149 Ind. 
458, 49 NE 443. . 

La.—Wegmann v. Wegmann, 52 La. 
Ann. 1309, 27 S 889; Michel v. Meyer, 


27. La. Ann. 173. 
Mass.—Wheeler, etc., Mfg. Co. v. 
Burlingham, 137 Mass. 581. 
Mont.—Morse _y. Callantine, 19 


Mont. 87, 47 P 635. 

N. Y.—Roberts v. White, 37 N. Y. 
Super. 168; Craig v. Scott, 1 Wend. 
35; Hawley v. Bennett, 5 Paige 104. 
_N. C.—Spence v. Tapscott, 93 N. C. 
250; Wallace v. Corbitt, 26 N. C. 45; 
Ferguson v. McCarter, 4:N. GC. 544. 
See also Gibson vy. Lynch, 5 N. C. 

Pa.—Weidner v. Matthews, 11 Pa. 
336; Shank v. Warfel, 14 Serge. & R. 
ao Duffield vy. Flahavan, 1 Browne 


Odom, 2 Heisk. 


Williams, 103 
[mod (Civ. A.) 


MR te es v. 


Tex.—Murphy v. 
Tex. 155, 124 SW 90 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 1282] 


is a waiver, as a rule, where appellee, without 
objecting to the want of a bond or undertaking 
or to defects therein, joins in error, proceeds to 
trial, submits the cause for decision on the merits, 


116 SW 412]; Cason v. Connor, 83 
Tex. 26, 18 SW 668; Cason v. Laney, 
82 Tex. 317, 18 SW 667; Young. v. 
Russell, 60 Tex. 684; Smith v. Parks, 
55 Tex. 82; Labadie v. Dean, 47 Tex. 
90; Foster v. Champlin, 29 Tex. 22; 
Evans v. Pigg, 28 Tex. 586; Horton 
v. Bodine, 19 Tex. 280; Oliver v. Lone 
Star Cotton Jammers’, etc., Assoc., 
(Civ. A.) 1836 SW 508; Green v. Hew- 
ett, 54 Tex. Civ. A. 534, 118 SW 170; 
Engle vy. Rowan, (Civ. A.) 48 SW 757; 
Woodhouse y. Cocke, (Civ. A.) 39 SW 
948; Grant v. Collins, 5 Tex. Civ. A. 
45, 23 SW 994; Terry v. Cutler, (Civ. 
A.) 21 SW 726. 

Va.—Virginia F. & M. Ins. Co. v. 


New York Carousal Mfg. Co., 95 Va.° 


515, 28 SE 888, 40 LRA 227. 

Wash.—Seattle, etc., R. Co. v. John- 
son, 7 Wash. 97, 34 P 567. 

Wis.—Johnston v. King, 83 Wis. 8, 
2 ean 28; Parish v. Eager, 15 Wis. 

See also infra XIII in 4 C. J. 

[a] The rule does not apply, of 
course, where the want of a bond 
or undertaking or the defect therein 
is jurisdictional and cannot be 
waived. Dean v. Terr., ‘13 Ariz. 152, 
108 P 476 (holding that, although no 
motion was made to dismiss the ap- 
peal because of fatal insufficiency of 
the bond, the supreme court would 
not consider the case on its merits 
since the question of defects in the 
bond might be raised on rehearing). 
See supra § 1275. : 

[b] Unreasonable delay.— (1) 
When not made within a reasonable 
time a motion to dismiss for want 
of or defects in a bond or undertak- 
ing*on appeal will be denied, when 
the objection is not jurisdictional. 
Thompson vy. Lea, 28 Ala. 454; Johns- 
ton v. Johnston, 19 D. C. 525 (six 


years); Jackson v. Barrett, 12 Ida. 
465, 86 P 270; Hgegleston v. Royal 
Trust Cos, 4192, Tis 10155 61) INE) 4235 


Beardsley v. Hill, 61 Ill. 354; Sharp v. 
Bedell, 10 Ill. 88" Young v. Mason, 8 
D1. 755s Jones: Vv. ‘Henderson, 149 Ind. 
458, 49 NE 443; Meehan v. Wiles, 93 
Ind. 52; Critchell v. Brown, 72 Ind. 
539 (after cause decided) ; Folsom v. 
Cornell, 150 Mass. 115, NE 705; 
Wheeler, ete., Mfg. Co. Vv. Burling- 
ham, 137 Mass. 581; Riley v. Mitchell, 
38 Minn. 9, 35 NW 472; Asch v. Wi- 
ley, 16 Nebr. 41, 20 NW 21; Rich v. 
Eldredge, 42 N. H. 246 (two contin- 
uances and a reference); Howze v. 
Green, 62 N. C. 250; Robinson v. 
Bryan, 34 N. C. 183; Arrington v. 
Smith, 26 N. C. 59 (two years); Wal- 
lace v. Corbitt, 26 N. C. 45 (three 
years); Jenkins v. Cockerham, 23 N. 

3809; Reid v. Quigley, 16 Oh. 445; 
Shank ‘v. Warfel, 14 Serge. & R. (Pa.) 
205 (two years); Tedder v. Odom, 2 
Heisk. (Tenn.) 50; Franklin vy. Tier- 
nan, 56 Tex. 618; Zapp v. Michaelis, 
56 Tex. 395; Evans v. Pigg, 28 Tex. 
586; Engle v. Rowan, (Tex. Civ. A.) 
48 SW’757; Howth v. Shumard, (Tex. 
Civ. A.) 40 SW 1079; Woodhouse v. 
Cocke, (Tex. Civ. A.) 39 SW 948; 
Cockrill v. Hason, (Tex. Civ. A.) 26 
SW 464; Morgan v. Richardson, (Tex. 
Giv. A.) 25 SW. 271: Virginia FF. & 
M Ins. Co. v. New York Carousal 
Mfg. Co., 95 Va. 515, 28 SH 888, 40 
LRA 237; Jackson vy. Henderson, 3 
Leigh (30 Va.) 196. And see infra 
XIII in 4 C. J. (2) Where a party 
has a reasonable time to object to an 
appeal bond as defective, but fails 
to do so until it is too late for the 
other party to give a new bond or 
have another appeal allowed, the ap- 
peal will not be dismissed. Virginia 
KF. & Ins. Co. v. New York Ca- 
rousal Mfg. Co., 95 Va. 515, 28 SE 
888, 40 LRA 237. 


[ec] Motion at first term in time. 
= nr aie Vit SRAGLeia es COOL mM NC, 
[a] Motion for dismissal before 
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case called sufficient.—Hutchison v. 
Rumfelt, 82 N. C. 425. 

[e] Too late after argument.— 
Yancey v. Greenlee, 90 N..C. 317. 

{f] Too late after judgment.—Ev- 
ans-Smith Drug Co. v. White, 86 Mo. 
A. 540. 

[g] Too late after appeal from 
decision of first appeal.—Coulter v. 
Stark, 7 Cal. 244. 

{h] After a rehearing has been or- 
dered a motion to dismiss the appeal 
for alleged irregularity comes too 
late, and the irregularity cannot be 
inquired into. Thompson vy. Lea, 28 
Ala. 454. 

[i] Within three days after filing 
a transcript.—Michel v. Meyer, 27 La. 
Ann. 173; Kohn y. Davidson, 23 La. 
Ann. 467. 

[j] At same term in which appeal 
entered.—Hubble v. Renick, 1 Oh. St. 
171; Hays v. Armstrong, 7 Oh. 247. 

[ik] Cognizance of waiver by court 
suo motu.—The court will take ju- 
dicial notice of waiver by laches of 
defects in the appeal bond, and, in 
opposition to a motion to dismiss the 


appeal, it is not fatal to omit to urge, 


the facts constituting laches. Engle 
v. Rowan. (Tex. Civ. A.) 48 SW 757. 
51. U. S.—Dillingham v. Skein, 7 
F. Cas. No. 3,912a, Hempst. 181. 
Ala.—Louisville, ete., R. Co. v. Lile, 
154 Ala. 556, 561, 45 S 699 [cit Cyc]: 


_Thompson v. Lea, 28 Ala. 453. 


Colo._-Engel v. Atkinson, 18 Colo. 
ADC ipet ls BGS3. 

Ill.—Sherwood y. Illinois Trust, 
etc., Bank, 195 Ill. 112, 62 NE 835, 88 
AmSR 183; Eggleston v. Royal Trust 
Co., 192 Ill. 101, 61 NE 423; Farrell 
v. West Chicago Park Comrs., 182 
Tlls 2505 55 NE) 325: Price y. Pittse 
burgh, ete., R. Co., 40 Ill. 44; Mitchell 
v. Jacobs, 17 Ill. 235; Griswold v. 
Smith, 116 ‘Ill. A. 223 (failure to ob- 
ject in circuit court on appeal from 
probate court). 

Ind.—Cleveland, ete Eva COs Va 
Smith, 177 Ind. 524, 97 NE 164; Jones 
vy. Henderson, 149 Ind. 458, 49 NE 
443; Pedrick v. Post, 85 Ind. 2553 
Bender v. Wampler, 84 Ind. 172; Can- 
ace v. Yager, 33 Ind. A. 623, 71 Ni 

1kG 

pissin Nentis v. Munroe, 128 Mass. 


Mich.—Sherwood _ v. Ionia Cir. 
Judge, 107 Mich. 136, 64 NW 1045. 
N, H.—Farnam v. ‘Davis, 32° N. H. 


302. 

N. M.—Canavan v. Canavan, 18 N. 
M. 468, 1388 P 200. 

Tex.—Cason v. Connor, 83 Tex. 26, 
18 SW 668; Cason v. Laney, 82 Tex. 
317, 18 SW 667. 

Contra where no bond is given. Mc- 
Koy v. Allen, 36 Ill. 429; Santom v. 
Ballard, 133 Mass. 464. And see su- 
pra.§ 1275. 

[a] Too late after issue joined.— 
Carmichael v. Armor, 1 Rob. (La.) 
197; Duffield v. Flahavan, 1 Browne 
(Pa.) 95. See infra § 1362. 

[b] Joinder in error.—Thompson 
v. Lea, 28 Ala. 453; Coats v. Elkan, 
7 Ala. A. 187, 60 S 941; Canaday v. 
Vascer,§ oo indy Ag, 623571 ON ENO C7. 
See infra § 1362. 

[ec] Consent to continuances oper- 
ates as a waiver of defects not go- 
ing to the jurisdiction of the court. 
Pace v. Lanier, 25 Fla. 558, 6 S 262; 
Farnam v. Davis, 32 N. H. 302; Clarke 
v.- Newport, 5 R. I. 333; Futch v. 
Palmerw i) Mexs Ciy.. Ac 191, 32 SW 
566. See infra § 1362. 

[d] Filing briefs.—(1) In Gates v. 
Thede, 91 Ill. A. 603, where the ap- 
peal bond was insufficient in that it 
was executed and filed by the benefi- 
cial plaintiff instead of the nominal 
plaintiff, it was held that the oppo- 
site party by filing briefs joined er- 
ror and waived the question of the 
sufficiency of the appeal. See also 
infra § 1362. (2) But it has been 
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or otherwise appears generally in the appellate 
court,°+ or where he fails, in the motion to dis- 
miss or otherwise, to specifically point out the 
defect or irregularity of which he complains.>? 


held that the fact that an attorney 
has filed a brief in which he dis- 
cusses the merits of the case, and at 
the same time insists that the appeal 
ought to be dismissed as not having 
been properly taken, cannot be con- 
sidered as equivalent to a joinder in 
error or as a waiver of defects in the 
appeal bond. Burdine v. Mustin, 33 
Ala. 634. Compare infra § 1363. 

Le] Too late after trial begins in 
appellate court.—Ex p. Mallard, 6 
Cow. (N. Y.) 593; Mather v. Darst, 
11S; D: 480, 78 ‘NW 954; Sligh v. 
Shelton Southwestern R_ Co, 
Wash. 16, 54 P 763. See infra § 1362. 

[f] Too late after argument.— 
Yancey. v.. Greenlee, 90 N. C. 317. See 
also infra § 1362. 

[g] Too late after submission on 
merits.—Gahren v. Parkersburg Nat. 
Bank, 155 Ky. 657, 160 SW 249. 

[h] The submission of a cause by 
agreement waives a motion thereto- 
fore made for the dismissal of an ap- 
peal for the want of a bond. Ben- 
der v. Wampler, 84 Ind. 172. See 
also infra § 1362. 

[i] Failure to serve the undertak- 
ing on appeal is waived by a sub- 
mission of the cause without objec- 
tion. . Hill Vv. Burke, 62))Nos via 1dds 
Harrigan vy. Gilchrist, 121, Wis. 127, 
99 NW 909; White v. Polleys, 20 Wis. 
hy Bs 91 AmD 432. See also infra § 

{[j] After decision on merits too 
late.—Critchell v. Brown, 72 Ind. 539. 

[k] After a reversal and remand 
of the case to the trial court the ap- 
pellate court. will not recall its re- 
mittitur and dismiss the appeal on 
the ground of defect in the appeal 
bond not previously pointed out. Per- 
pores v. Wolfe, 8 Colo. A. 82, 44 P 
o4,. 

[1] Bond insufficient for term time 
appeal.—Even if a bond is insuffi- 
cient to perfect an appeal in term 
the appearance of appellee by filing 
his brief on the merits gives the 
court jurisdiction of his person, 
the appeal will be treated as 
taken in vacation. Majenica Tel. 
v. Rogers, 43 Ind. A. 306, 87 NE 

[m] Mistake; withdrawal of 
tice of retainer.—But where on ap- 
peal plaintiff's attorney served a gen- 
eral notice of retainer on appellant 
under the mistaken notion that an 
undertaking had been filed, it was 
held, on motion to dismiss, that the 
notice of retainer might be with- 
drawn and set aside for the mistake, 
but that appellee, having relied upon 
the waiver, might be permitted to 
file an undertaking without costs to 
either party. Schaffer v. Jones, 1 
Mise. 74, 20 NYS 531. And as to 
withdrawal of appearance generally 
see infra § 1365. 

Effect of appearance generally see 
infra § 1363. 

52. Ala.—Street v. Street, 113 Ala. 
338, 2L9S..138 

Ida.—Jackson Vel Barrett, 12"idar 
465, 86 P 270. 

Til.— Griswold v. Smith. 116 Ill. A. 


223. 

La.—McSweeney v. Blank, 107 La. 
292, 31°S 6386. 

Nebr. —Bazzo v. Wallace, 16 Nebr. 


290, 20 NW 315. 

Tex.—Cason v. Laney, 82 Tex. 317, 
18 SW 667. 

Wash.wA-Healy vy. Seward, 5 Wash. 
Sd mol, He Sis 

[al Renewal of motion.—But a 
motion to dismiss an appeal on the 
ground that the bond is insufficient 
may be renewed by leave of the 
court, although a previous motion to 
dismiss not specifying such ground 
has been denied, particularly when 
the first motion was denied with 
leave to move anew. King v. Pony 
pole Min. Co., 24 Mont. 470, 62 P 


20 — 
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In some jurisdictions objections to the appeal bond 
or undertaking must be made in the lower court 
and are too late when made for the first time in 
Failure of appellant to fur- 
nish security on appeal in time is waived if re- 
spondent after expiration of the time demands se- 
curity °* or applies for an order on appellant to 
But mere silence on the 
part of appellee will not constitute a waiver un- 
less he was under a duty to speak.®® 

A special appearance for the purpose of object- 
ing to the jurisdiction of the appellate court does 
not constitute a waiver of defects in the bond or 


the appellate court.** 


increase the security.®*® 


_ undertaking.®? 
After overruling of objection. 


53. Ark.—Jester  v. 13 
Ark. 43. 

Ill.—Beardsley v. Hill, 61 Ill. 354; 
Winfield v. Moffatt, 42 Ill. 47; 
Knowles v. Wayne City, 31 Ill. A. 471. 

Ind.—Fowler v. Newsom, 174 Ind. 
104, 90 NE 9. 

Ky.—Hubble v. Mullanphy, Hard. 
94, 

La.—Hannay v. New Orleans Cot- 
ton Exch., 112 La. 998, 36 S 831; Met- 
ropolitan Bank v. Blaise, 109 La. 92, 
383 S 95; Baker v. Shultz, 35 La. Ann. 
524; Hdwards v. Edwards, 29 La. Ann. 
597; Wood v. Harrell, 14 La. Ann, 61. 

N. Y.—Forrest v. Havens, 38 N. Y. 
469. 


Pa.—Weidner v. Matthews, 11 Pa. 
336; Ripka v. Annville Mut. F. Ins. 


Hopper, 


Co.,'36 Pa. Super. 517. 
4 R. I.—Clarke v. Newport, 5 R. I. 
33. 


S. D.—Rudolph vy. Herman, 2 S. D. 
399, 50 NW 833. 

Tenn.—McAlister v. Scrice, 7 Yerg. 
277, 27 AmD 504. 

Tex.—Waters-Pierce Oil Co. v. 
State, 106 SW 326; McGarrah v. Bur- 


ney, 4 Tex. 287. 
Va.—Brown v. Matthews, 1 Rand. 
3 Call 


(22 Va.) 462; Jude v. Syme, 
(7 Va.) 522. 

Wash.—Seattle First Nat. Bank v. 
Coles, 40 Wash. 528, 82 P 892; Frew 
v. Clark, 34 Wash. 561, 76 P 85; No- 
ble v. Whitten, 34 Wash. 507, 76 P 
95; Weiser v. Holzman, 33 Wash. 87, 
73 P 797, 99 AmSR 932; Roberts v. 
Shelton Southwestern R. Co., 21 Wash. 
427, 58 P 576 (failure to except’ to 
bond of surety company); Sligh v. 
Shelton Southwestern R. Co., 20 
Wash. 16, 54 P 763; Yakima Water, 
.ete., Co. v. Hathaway, 18 Wash. 377, 
51 P 471; Jenkins v. Jenkins Univ., 
17 Wash. 160, 49 PP i24% SOs RiuTso: 
Cook v. Tibbals, 12 Wash. 207, 40 P 
935; McMachern vy. Brackett, 8 Wash. 
652, 36 P 690, 40 AmSR 922. 

[a] Waiver of objection to sure- 
ties.— (1) An objection to the suffi- 
ciency of the sureties is waived if 
appellee does not appear at the time 
and place for justification set out in 
the notice, even though the sureties 
also fail to appear. Escondido Bank 
v. San Diego Super. Ct., 106 Cal. 43, 
39 P 211; Ballard v. Ballard, 18 N. 
Y. 491; Winton v. Kirby, 6 S. D. 98, 
60 NW 409. (2) And where one of 
the sureties is found insufficient, and 
another surety, by consent of the ap- 
pellee’s counsel, signs the original 
undertaking, appellee is precluded 
from taking advantage of such irreg- 
ularity. Ellis v. Allen, 99 Wis. 598, 
74 NW 537, 75 NW 949; Ellis v. 
Lampman, 99 Wis. 81, 74 NW 551. 

[b] Agreeing to and signing state- 
-ment of case on appeal.—In Hower- 
ton vy. Henderson, 86 N. C. 718, where 
‘the sureties on the appeal bond did 
ynot justify, it was held that the im- 


In some jurisdic- 
tions objection to an appeal bond or undertak- 
ing is waived if appellee, after his motion to dis- 
miss has been denied, takes part in a trial or 
submission of the case on the merits or otherwise 
appears generally in the appellate court.°® In other 
jurisdictions, where appellee makes a timely motion 
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rights.°° 


[§ 1284] 


In General. 


statute in this 


perfection was waived when the 
counsel for the appellee agreed to 
and signed the statement of the case 
on appeal, as the bond had then been 
on file in the clerk’s office for a week 
or more, and if not satisfied with it, 
the objection should have been made 
then. 

Failure to serve undertaking 
in time waived by respondent’s ac- 
ceptance thereof. La Penotiere v. 
Kellar, 28 S. D. 469, 134 NW 48. 

[d] In jurisdictions, however, 
where failure to give a bond cannot 
be waived the objection that no bond 
has been given may be urged at any 
time before the appellate judgment. 
Henderson vy. Benson, 141 Mass. 218, 


Pane 314; Bradley v. Sneath, 6 Oh. 
54. In re Florida Min, Co., 8 B. 
C. 388 


330 ‘In re Oro Fino Mines, 7 B. C. 
56. Daugherty v..Payne, 175 Ind. 
603, 95 NE 233. 
57. Bubb v. Cain, 37 Kan. 692, 16 
P 89; Beckwith v. Kansas City, etc., 


eee 28 Kan. 484. See infra § 
58. Engel v. Atkinson, 18 Colo. A. 


267, 71 P 683; Las Animas County 
v. Stone, 11 Colo. A. 476, 53 P 616. 
And see infra XIII in 4 C, J. 

59. St. Louis, etc., R. Co. v. Morse, 
50 Kan. 99, 31 P 676; Vowell v. Tay- 
lor, 8 Okl. 625, 58 P 944. 

60. Ark.—Jester v. 13 
Ark. 43. 

Colo.—Duncan y. Thomas, 17 Colo. 
DS ASPENS ES UNIS 

Ill. Swafford v. Rosenbloom, 189 
Tll. 392, 59 NE 790; Fournier v. Fag- 
gott, 4 Ill. 347. 

Ind.—Small v. Kennedy, 12 Ind. A. 
155, 39 NE 901. See also Jones v. 
Droneberger. 23 Ind. 74. 

Mass.—Folsom v. Cornell, 150 
Mass. 115, 22 NE 705; Granger v. 
Parker, 142 Mass. 186, 7 NE 785. 

Or.—Saylor v. Oakes, 36 Or. 410, 
59 P 1108. 

Tex.—Scranton v. Bell, 35 Tex. 413. 

But in Baker v. Oregon R., ete., 
Co., 8 Ida. 36, 66 P 806, where the 
undertaking was void for uncertain- 
ty, the court, on motion of appellant, 
granted leave to appellant to with- 
draw his printed transcript, dismissed 
the appeal without prejudice, and 
taxed the appellant all costs of ap- 
peal. 

In action on bond or undertaking 
see infra XVIII in 4C. J. 

61. See infra §/1286. 

62. U. S.—Jacobs v. George, 150 
U.S) 415, 14 SCt 159). 37) hi ed. 12.27% 
Richardson v. Green, 130 U. S. 104, 9 
SCt 443, 32 L. ed. 872; Brown v. Mc- 
Connell, 124 U. S. 489, 8 SCt 559, 31 
L. ed. 495; Goodwin v. Fox, 120 U. S. 
775, 7 SCt 779, 30 L. ed. 815; Hewitt 
v. Filbert, 116 U. S. 142,'°6 SCt 319, 


Hopper, 


ere Serer oe 
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to dismiss for want of or defects in the bond or 
undertaking and it is overruled, he does not waive 
the objection by afterward going to trial, as re- 
quired by the appellate court, or otherwise appear- 
ing therein for the purpose 


of protecting his 


[§ 1283] 6. Objection by Appellant or Sureties. 
As a rule appellants and:their sureties are estopped 
from objecting to defects in their own appeal bonds 
or undertakings or delay in filing the same which 
are not jurisdictional.®° 
F. Writ of Error, Citation, or Notice 
—l. Necessity of Appellate Process or Notice—a. 
Except in the case of appeal allowed 
or taken in open court during the term at which 
the judgment, order, or decree appealed from was 
rendered or made,*! the statutes usually require a 
citation, summons, or notice of appeal to appellee 
or defendant in error, and compliance with the 


respect is generally essential to 


the jurisdiction of the appellate court,®* unless such 


29 L. ed. 581; Vansant v. Electro- 
Magnetic Gas-Light Co., 99 U. S. 213, 
Os an hedei265 "Castro, «Vara oe 
Wall. 46, 18 L. ed. 163; Villabolos v. 
U. S., 6 How.. 81, 12 L. ed. 352; Yea- 
ton v. Lenox, 7 Pet. 220, 8 L. ed. 664; 
The San Pedro, 2 Wheat. 132, 4 L. 
ed. 202;: Bloomingdale v. Watson, 128 
Fed. 268, 62 CCA 600; Berliner Gram- 
ophone Co. v. Seaman, 108 Fed. 717, 
47 CCA 630; Kidder v. Fidelity Ins., 
etc., Co., 105 Fed. 821, 44 CCA 593; 
Railroad Equipment -Co. v. Southern 
R. Co., 92 Fed. 541, 34 CCA 519; Peace 
River Phosphate Co. v. Edwards, 70 
Hed. 728, 17 CCA 358; West. v. Ir- 
win, 54 Fed. 419, 4 CCA 401. 

Ala.—Williams v. Harper, 95 Ala. 
610, 10 S 827; Wyatt v. Avery, 14 
Ala. 586. 

Ark.—Birmingham vy. Rice, 90 Ark. 
306, 118 SW 1017. 

Cal.—Boling v. Alton, 162 Cal. 297, 
122 P 461; Lent v. California Fruit 
Growers’ Assoc., 161 Cal. 719, 121 P 
1002; In re Scott, 124 Cal. 671, 57°P 
654; Beets v. Chart, 79 Cal. 185, 21 
P* 7307) Harlan’ v2? Pratt, 50 "Cal. 942 
Bonds v. Hickman, 29 Cal. 460; Carr 
V5 otern, Lee Cal IAP SOT D20tP oo 
Watson v. Dingley, 14 Cal. A. 88, 111 
P 106 (statute not requiring notice 
of appeal, but requiring notice re- 
questing that a transcript of the tes- 
timony, ete., be made up). But com- 
pare Ford, etc., Co. v. Braslan Seed 
BS pk Co, 0MEale AW T6o, 21 OSes 

Colo.—Rudolph vy. Rudolph, 50 Colo. 
2438, 114 P 977; Law v. Nelson, 14 
Colo. 409, 24 P 2; Mitchell v. Voake, 
1 Colo, A. 111, 27 P 872; Webber v. 
Brieger,’ WColoy VALY9 2." 27 Ps sve 

Conn.—Hayden y. Fair Haven, etc., 
R. Co., 76 Conn. 355, 56 A 613. 

Dak.—Gold St. v. Newton, 2 Dak. 
39, 3 NW 311, 8 NW 39. 

Del.—Westcoat v. Burbage, 15 Del. 
297, 40 A 1116. ’ 

D. C.—White v. Connecticut Gen. L. 
Ins. Co., 34 App. 460 (notice of ap- 
peal eauivalent to suing out a writ 
Cie) chop Lanzilli v. Morisi, 23 App. 


Fla.—Bishop v. McKay, 43 Fla. 431, 
31 S 348; Player v. Bokenfohr, 40 Fla. 
415, 24 S 472; Price v. Broward, 39 
Fla. 194, 22 S 650; Jacksonville, etc., 
R., etc., Co. v. Broughton, 38 Fla. 139, 
20 S 829; Williams v. Hutchinson, 26 
Fla. 5138, 7_S 852; Guarantee Trust, 
ee v. Buddington, 23 Fla. 514, 2 

Ga.—Sons of Peace No. 1 v. Sons 
& Daughters of Peace, 122 Ga. 429, 
50 SHE 111. 

Ida.—Diamond Bank v. Van Meter, 
18 Ida. 243, 108 P 1042, 21 AnnCas 
1273 and note; Caldwell v. Ruddy, 1 
Ida. 760. 

omg eR v. Coggswell, 35 Ill. A. 


Ind.—Daugherty v. Payne, 175 Ind. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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citation or notice is waived, as will be explained | pense with citation or notice of appeal,® and cita- 


at length in subsequent sections.®* Actual knowledge 
of the appeal does not dispense with the statutory 
The legislature, however, may dis- 


requirements.°* 


603, 95 NE 2383; Abshire v. William- 
son, 149 Ind. 248, 48 NE 1027; Cole 
v. Franks, 147 Ind. 281, 46 NE 532 
(vacation appeal from order appoint- 
ing receiver); Bozeman y. Cale, 139 
Ind. 187, 35 NE 828; Koons vy. Mel- 
lett, 121 Ind. 585, 23 NE 95, 7 LRA 
231; Burkam v. McBElfresh, 88 Ind. 
223; McLaughlin v. State, 66 Ind. 193; 
Cincinnati, etc., R. Co. v. Acrea, 40 
Ind. A. 150, 81 NE 213; Siusser v. 
Palin, 35 Ind. A. 335, 74 NE 17; Moore 
v. Bankers’ Surety Co., 34 Ind. A. 633, 
73 NE 607; Ashley v. Henderson, 32 
Ind. A. 242 69 NE 469; Court of 
_Honor v. Bankert, 31 Ind. A. 689, 68 
NE 1039; Doak v. Root, etc., Co., 26 
Ind. A. 138, 58 NE 444. Compare 
Nemitz v. State, 38 Ind. A. 509, 78 
NE 357. 

Iowa.—Bloom vy. Sioux City Tract. 
Co., 122 NW 881; In re Downs, 141 
Towa 268, 119 NW 703; Gish v. Cast- 
ner-Williams, etc., Drain. Dist., 136 
lowa 155, 113 NW 757; Rice v. Bol- 
ton, 126 lowa 654, 100 NW 634, 102 
NW 509; Baxter v. Rollins, 110 Towa 
310, 81 NW 586; Flagler v. Cameron, 


99 Iowa 744, 68 NW 580; McNider 
v. Sirrine, 84 lowa, 58, 50 NW 200; 
Weed v. Parsons, ete, Co., 52 Iowa 


743, 3 NW 635; McClellan vy. McClel- 
lan, 2 Iowa. 312. 
: Kan.—Thisler v. Little, 86 Kan. 

787, 121 P 1123; Glick v.. Lowe, 63 
Kan. 160, 65 P 231; Chicago, etc., R. 
Co. v. Guild, 61 Kan. 213, 59 P 283; 
McClun v. Glasgow, 55 Kan. 182, 40 
P 329; Hodgson y. Billson, 11 Kan. 
357. 

La.—Delay v. New Orleans Land 
Co., 127 La. 724, 53.S 970, McGaw v. 
O’Bierne, 124 La. 989, 50 iS 819, Glain 
Vv. Sparandeo, 119 La. 339, 44 is ‘eA UR 
Gagneaux v. Desonier, 109 La. 460, 
33 S 561; Salles v. Jacquet, 106 La 
643, 31 SS. 153. in rer Corbera, etc, 
Furniture Cor, 405 La. 119 29S 488, 
Schmitt v. Drouet, 42 La, Ann. 116, 
7 S 746; Treadwell’s Suce., 38 La. 
Ann. 260; Fournet v. Van Wickle, 33 
La. Ann, 1108; Escoubas v. Calcasieu 
Sulphur Min. Co., 33 La. Ann. -484. 

Minn —Adams vy. Thief River Falls, 
84 Minn. 30, 86 NW 767. 

Miss.—Neel v. Neel. 61 Miss. 630. 

Mo.—Davenport v. Hannibal, 110 
Mo. 574, 19 SW 822; Fisher v. Ander- 
son, 101 Mo. 459, 14 SW 629; Kel- 
mel v. Nine, 121 "Mo. A. 718, $7 SW 
635; Burdett v. Dale, 95 Mo. A. 511, 
69 SW 480. 

Mont.—Terr. v. Fallis, 2 Mont. 236. 

Nebr.—Anderson v. Griswold, 87 
Nebr. 578, 127 NW 883; Wiley v. Neal, 
24 Nebr. 141, 37 NW 926. 

Nev.—Marx v: Lewis, 24 Nev. 306, 
53 P 600. 

N. H.—Clark v. Courser, 29 N. H. 
170. 

N. J.—Seiler v. Simpson, 76 N. J. 
L. ‘450, 69 A 971. 

N. M.—Paden v. American Placer 
Co., 15 N. M. 345, 110 P 606; Chisum 
v. Ayers, 4 N. M. 48, 12 P 697. 

N. Y.—Dewsnop v. Matthews, 119 
App. Div. 167, 104 NYS 330; Hall v. 
New York, 79° Pe. Div. 102, 79 NYS 
979 [mod 176 N 293, 68 NE 363]; 
Gersman v. Len "58 Mise. 174, 108 
NYS 1107; Tripp v. De Bow, 5 ‘How 
Pr 114. 

N. C.—King v. Wilmington, etc., R. 
Cops 2eNeuGr SLs. 16S 929; Clark 
v. Deloach Mills Mfg. Co., 110 Nc. 
111, 14 SE 518; Applewhite v. Fort, 
SbheN. Cs 596, 

Oh.—McClure v. Fergus, 84 Oh. St. 
319, 95 NE 903; an oe v. Schaber, 57 
Oh. St. 234, 48 NE 939; Baltimore, 
etc., R. Co. v. Ambach, 55 Oh. St. 
553, 45 NE 719; Bechthold v. Fisher, 
12 ‘Oh. Cir. Ct. 5955. Oh. Cir. Dec. 
685; Keck v Douglass, 6 Qh. ‘Cir. Ct. 
649, 3 Oh. Gir, Dec. 629 

Okl.—Anderson v. McMahan, 33 Okl. 
377, 125 P 455; Hudson vy. Lapsley, 
39 ‘OKI. 681, 119 P 125; Coleman vy. 


Eaton, 26 Okl. 858, 110 P 672; Hol- 
denville First Nat. Bank vy. Jacobs, 
26 Okl. 840, 111 P 303; Lawton v. 
Connor, 25 Okl. 398, 106 P 647; Paul- 
ter v. Manuel, 25 Ok1. 59, 108 ’P 749; 
Conner v. Tailor, 24 Okl. 704, 104 i 
65; Williams v. Paullin, 24 Ok. 694, 
104 P 342; John vy. Paullin, 24 Okl. 
636, 104 7 365; Chicago, etce., R. Co. 
Vv. Bradham, 24 Ok. 250, 103 P 59s 
Parks v. Ada, 24 Okl. 168, 103°P) 607; 
Court of Honor v. Wallace, 23 ‘OKL. 
734, 102 P 111; McMurtry v. Byrd, 23 
Okl. 597, i101 P 1117; Strange v. Cris- 
mon, 22 Okl. 841, 98 P 937; Wedd v. 
Gates, 15 Okl. 602, 82 P 808. 

Or.—Sitz v. Swain, 56 Or. 544, 109 
Catlin v. Jones, 56 Or. 492, 

; Barde v. Wilson, 54 Or. 
68, 102 P 301; Quartz Gold Min. Co. 
Vem Ratterson,, «ds, \Ors. 85), 19 On. pobts 
Taylor v. Lapham, 41 Or. 479, 69 P 
439 


S. C.—Brantley v. Bittle, 72 S. C. 
179, 51 SH 561; Renneker v. Warren, 
20 8. C. 581. 

S. D.—Donovan vy. Woodcock, 18 S. 
D. 29, 99 NW 82 (notice of appeal 
necessary on filing new undertaking) ; 
Pierre Sav. Bank v. Ellis, 9 S. D. 251, 
68 NW 545. 

Tex. 79 #Tex. 
564, 15 SW 486; Davenport v. Field, 
12 Tex. 94; Beaumont y. Newsome, 
(Civ. A.) 143 SW 941; Goldman v. 
Broyles, (Civ. -A.). 141 SW 283; 
Wright v. Giles, (Civ. A.) 129 SW 
1163; Eclipse Paint, ete., Co. v. New 
Process Roofing, ete., Co., 
Ciy. Avy bos. .l20 SW b32s. henry, an 
Boulter, 26 Tex. Civ. A. 387, 63 SW 
1056, Wesley v. Kuteman, 26 Tex. Civ. 
A. 365, 62 SW 1074; Garnell v. Bur- 
nett, 25 Tex Civ. A. 26, 61 SW 153; 
Curlin v. Canadian, ete., Mortg. Co., 
(Civ, A.) 87 SW 484 [rev.on other 
grounds 90 Tex. 376, 38 SW 766]. 

Utah.—Anderson v. Halthusen Mer- 
Cantile. Co... 730) Utah, ol, Soe0k DOU. 
Bat v. Simons, 3 Utah 230, 5 P 
3) ° 

Wash.—Robertson Mortg. Co. v. 
Thomas, 6s Washo 316.5 1 Lor 2s 3 12: 
Beckman v. Brommer, 57 Wash. 436, 
107 FP 190; Krutz v. Isaacs, 43 Wash. 
714, 86 P 167; Willard vy. Fisher, 36 
Wash. 229, 78 P 917; Davis v. 'Taco- 
ma R., “etc.;\'Co,, 3d) Wash. 2037177 (Pe 
209, 66 LRA 802; Seattle First Nat. 
Bank v. Gordon Hardware Co., 31 
Wash. 682, 72 P 464; Pierce v. Com- 
mercial Inv. Co. (Sit ‘Wash. (15)5 ay Oe 2 
473; Sawtelle v. ‘Weymouth, 14 Wash. 
21, 43 P 1101; Mt. Vernon First, Nat. 
Bank We McLean, 6 Wash. 296, 32 P 

Wis.—In re Koch, 148 Wis. 548, 134 
NW 6638; Clark v. Fox, etc., Impr. Co., 
20 Wis. 421. 

Wyo.—Lobell v. Stock Oil Co., 19 
Wyo. 170, 116 P 69; Caldwell v. State, 
12 Wyo. 206, 74 P 496. 

Can.—Sedgwick v. Montreal Light, 
etc., Co., 41 Can. S. C. 639; Vaughan 
v. Richardson, 17 Can. 8. ©C. 703; 
Wheeler v. Gibbs, 8 Can. S. C. 374. 

Ont.—Bradley v. Wilson, 8 Ont. L. 
184, 4 OntWR 66. 

And see other cases specifically cit- 
ed in following sections. 

Parties entitled to notice see infra 
§§ 1319-1322. 

[a] Cross petitioners who desire 
to appeal should serve notice of ap- 
peal, and the fact that the same coun- 
sel appeared in the lower court for 
plaintiff appellant and the cross pe- 
titioners does not relieve the latter 
of the duty of serving notice. Epe- 
neter v. Montgomery County, 98 Iowa 


159, 67 NW 93 


[b] Citation necessary on cross 
appeal.—(1) Paulter v. Manuel, 25 
Okl. 59, 108 P 7493 Roots v. Boring 


Junction Lumber Co., 50. Or. 298, 92 
P 811, 94 P 182. But see Republican 
Valley R. Co. v. Linn, 15 Nebr. 234, 18 
NW 35. (2) The fact that appeals 


tion or notice is not necessary, unless it is within 
the statutory requirements.®® 
is merely directory to the court in providing that 


Where the statute 


were prayed by and allowed to both 
plaintiff and defendant does not dis- 
pense with service of written notice 
of appeal upon the adverse party, un- 
less the appeal is perfected on the 
same day on which judgment was 


rendered. Law v. Nelson, 14 Colo. 
409, 24 P 2. 
[c] Notice of an application for a 


supersedeas does not take the place 
of a notice to appeal. Doak v. Root, 
etc., Co., 26 Ind. A. 138, 58 NE 444. 
[d] Notice of second appeal. 
After an appeal has been dismissed 
for failure to serve notice upon the 
clerk, notice of a second appeal must 
be served on all persons upon whom 
service should be made, although they 
were served with notice on the first 
appeal. Terr. v. Harris, 7 Mont. 429, 
17 P 557. See also Fisher v. Tom- 
Hues, 40° Or, “111,60 PB 7390;..66, PF 


[e] On refiling of record.—Upon 
the dismissal of an appeal, the par- 
ties are no longer in court, and the 
refiling of the record is so far the in- 
stitution of a new suit as to require 
notice to the other side. Huntington 
County v. Brown, 14 Ind. 191. 

[f{] A stipulation that the court 
may render and sign judgment in va- 
cation, as though it were in term, 
does not dispense with citation of ap- 
peal moved and granted at a subse- 
quent term. McGaw v. O’Bierne, 124 
La. 989, 50 S 819. 

Cg] Summary proceedings.—For 
the rule in Maryland in case of ap- 
peal from a decree, order, decision, 
or judgment on a summary proceed- 
ing in the orphans court see Bowling 
v. Estep, 56 Md. 564; Gephart v. 
Strong, 20 Md. 522. 

63. See infra § 1342 et seq. 

64 Heil v. Simmonds, 17 Colo. 47, 
28 P 475; Jordan v. Bowman, 28 Mo. 
A. 608; MecGinniss, ete., Hardware Co. 
v. Taylor, 22 Mo. A. 513; Staring v. 
Jones, 13 HowPr (N. Y.) 423: 

65. In re McPhee, 154 Cal. 385, 97 
P 878; Tate v. Hamlin, 149 Ind. 94, 
41 NE 356, 1035; Malone v. Hardesty, 
Pind: 79; ‘Brown v. Powers, 146 lowa 
729, 125 NW 833. 

66. Ark.—Robinson v. Arkansas L. 
& T. Co., 72 Ark. 475, 81 SW 609. 

Cal.—Potrero Neuyo Land Co. vy. 
All Persons Claiming, 155 Cal. 371, 
101 P 12; In re McPhee, 154 Cal. 385, 
97 P 878; Watson vy. Dingley, 14 Cal. 
A. 88, 111 P 106. 


Ill.—Commerce Vault Co. v. Hurd, 
TIED ALLO 
Iowa.—Brown v. Powers, 146 Iowa, 
729, 125 NW 833. 
Ky.—Brown v. Bennett, 102 Ky. 


518, 44 SW 85, 19 KyL 1579; Jones v. 
Finnell, 8 Bush 25. 

Mo.—Lovell vy. Kansas City Sow Re 
Co., 121 Mo. A. 466, 97 SW 193 

Tex.—Young y. Dudney, (Civ. A.) 
140 SW 802; Farwell v. Babcock, 27 
Tex. Civ. A. 162, 65 SW 509. 

Can. —Sedgwick v. Montreal Light, 
ete.snCo., 41 Cans Si.©5,639. 

[a] Appeal from interlocutory or- 
der.—(1) In Illinois, in taking an ap- 
peal from an intevlocutory order al- 
lowing an injunction, no notice or 
prayer for appeal is necessary, sim- 
ply filing a proper bond with the 
clerk is sufficient. Commerce Vault 
Ve Eburds> 730 lsAe LOT. G2) And gin 
Texas, under Sayles Civ. St. art 1387, 
providing that notice of appeal shall 
be given in open court where final 
judgment is rendered, no notice is 
necessary on appeal from an inter- 
locutory order appointing receivers, 
made, either in term or in chambers, 
and on ex parte hearing. Farwell v. 
Babcock, 27 Tex. Civ. A. 162, 65 SW 
509. And see Butts v. Davis, (Tex. 
Civ. A.) 146 SW 1015. (3) And since 
a temporary mandatory injunction or- 
der may be made in chambers out of 
term, without notice to the adverse 


1204 [30.J.] 


it shall make such order of notice to the parties 
adversely interested as it shall deem reasonable, 
the appellate court acquires jurisdiction, although 
no such order was made and no notice was given.®* 
b. Substitutes for Process or Notice. 
The filing of an appeal or supersedeas bond, and 
the approval of such bond in open court, have 
been held, in some jurisdictions, to afford notice 
to appellee or defendant in error of the appeal 
But it has been held that neither an 
order of appeal, granted at a term subsequent to 
the judgment, although granted in open. court,®® nor 
an order to appellee to appear and argue the 
cause,’° nor the service of exceptions and procur- 
ing them to be set out in the record, nor the 
service of a copy of the case and exceptions, is 
a legal substitute for a citation or notice of ap- 


[§ 1285] 


or writ.% 


party, or hearing, a notice of appeal 
is not necessary to give a right to 
appeal from such an order. Young 
v. Dudney, (Tex. Civ. A.) 140 SW 802. 

{b] In Florida citations on ap- 
peals in chancery have been abro- 
gated by L. (1897) c¢ 4528, which 
make the record of entry of such ap- 
peal a substitute for citation. Under 
this act it has been held that actual 
record is indispensable to the juris- 
diction of the appellate court. Cham- 
berlain v. Finley, 40 Fla. 91, 23 S 559. 

[ec] In Kentucky the issuance of 
process is not a condition precedent 
to the appeal from an inferior court 
to the circuit court, it being sufficient 
to file a copy of the judgment and 
statement of costs, and to execute 
bonds within the statutory time. 
Brown v. Bennett, 102 Ky. 518, 44 
SW 85, 19 KyL 1579. 

{d] On appeal or error by the 
state entry of notice of appeal on the 
record is sufficient. Humphreys v. 
State, 70. Oh. St...67, 70 »-NEY 957,, 101 
AmSR 888, 65 LRA 776, 1 AnnCas 
238345 See infra. §5 1323; 

fe] Amendment of statute.—In 
Ohio a statute amending a require- 
ment respecting notice of appeal does 
not govern a case instituted before 
its adoption, unless the statute itself 
expressly makes it applicable, in view 
of the general statute (Rev. St. § 79) 
providing that repeals and amend- 
ments shall not affect pending causes. 
Charles v. Fawley, 71 Oh. St. 50, 72 
NE 294. 

Appeals or proceedings in error 
taken in open court see infra § 1286. 

Substitutes for process or notice 
see infra § 1285. 

67. Donovan’s App., 40 Conn. 154 
(appeal from probate court). 

6s. Goodwin v. Fox, 1120 Ur S. 775; 
7 SCt 779, 30 L. ed. 815; Malick v. 
McDermot, 25 Nebr. 267, 41 NW 157; 
Bazzo v. Wallace, 16 Nebr. 293, 20 
NW 314. And see Commerce Vault 
Co. v. Hurd, 73 Ill. A. 107 (on appeal 
from interlocutory order granting in- 
junction). Contra Hunt v. Arkell, 13 
Colo. 543, 22 P 826; Pratt v. Western 
Stage Co., 26 Iowa 241. 

{a] An undertaking on appeal, 
stating that ‘appellants, feeling ag- 
grieved thereby, intend to appeal 
therefrom,” cannot be deemed an in- 
formal notice of appeal, so as to al- 
low appellant to amend it as such 
nunc pro tune after the time for giv- 
ing such notice has passed. Gers- 
man v. Levy, 58 Misc. 174, 108 NYS 


1107. 

69. Trounstine v. Ware, 39 La. 
Ann. 939;'3° S122: 

70. Dodge v. Knowles, 114 U. S. 


420, 5 SCt 1108, 1197, 29 L. ed. 144. 


71. Brantley v. Bittle, 72 S. C. 
179, 51°SE 561. 
72. Jackson v. Fassitt, 33 Barb. 


CN. Y.) 645, 12 AbbPr 281, 21 HowPr 
279; Sherman v. Wells, 14 HowPr 
(N. Y.) 522. But see Van Clief v. 
Mersereau, 8 AbbPrNS (N. Y.) 193 
note. 


[a] But presentation in due time 


APPEAL AND ERROR 


[§ 1286] 
Taken in Open 


of the bill of exceptions for approval 
has been held equivalent to the an- 
nouncement of an intention to ap- 
peal. -Luengo v. Herrero, 17 Philip- 
pine 29, 

73. Boling v. Alton, 162 Cal. 297, 
122 P 461. 

74. U. S.—Taylor v.* Leesnitzer, 
220°U. S. 90, 31 SCt 371,55 L. ed. 382; 
Jacobs v. George, 150 U. S. 415, 14 
SCt 159, 37 L. ed. 1127; Brown v. Mc- 
Connell, 124 U. S. 489, 8 SCt 559, 31 
L. ed. 495; Dodge v. Knowles, 114 
U. S. 436,°5>SCt 1108, 29 LL. ed. 296; 
Chicago, etc., R. Co. v. Blair, 100 U.S. 
661, 25 L. ed. 587; Milner v. Meek, 95 
U. S. 252, 24 Li. ed. ~444; BO Saye 
Gomez, 1 Wall. 690, 17 L. ed. 677; The 
San Pedro, 2 Wheat. 132, 4 L. ed. 202; 
Reily v. Lamar, 2 Cranch 344, 2 L. 
ed. 300; Williams v. City Bank, etc., 
Co., 186 Fed. 419, 108 CCA 341; Co- 
lumbus Chain Co. v. Standard Chain 
Co., 145 Fed. 186, 76 CCA 164; Swift 
v. Kortrecht, 110 Fed. 328, 49 CCA 
68 [aff 112 Hed. 709, 50 CCA 429]; 
King v. Thompson, 110 Fed. 319, 49 
CCA 59; Berliner Gramophone Co. v. 
Seaman, 108 Fed. 717, 47 CCA 630; 
In re Fiechtl, 107 Fed. 618, 46 CCA 
497; James H. Rice Co. v. Libbey, 
105 Fed. 825; Kidder v. Fidelity Ins., 
ete, Co. 05 Med. 821) 44.:COA: 1593 
McNulta v. West Chicago Park 
Comms. .99. Ned: 3285) 39) CCA. 545" 
Railroad Equipment Co. v. Southern 
R. Co., 92 Fed. 541, 34 CCA 519; Cen- 
tral Trust Co. v. Continental Trust 
Co.,- 86. Bed. 51.7, 30 CCA 1235: 

Colo.—Law v. Nelson, 14 Colo. 409, 
24. P 2. 

Fla.—Price v. Broward, 39 Fla. 194, 
22 S$ 650; Seedhouse vy Broward, 34 
Fla. 509,.16 S 425. 

Ind.—Wilson v. Bennett, 132 Ind. 
210, 31 NE 184; Conaway v. Ascher- 
man, 94 Ind. 187. 
an meee v. Waggoner, 17 B. Mon. 

La.—Guy v McDuffie, 123 La. 641, 
49 S 222; Glain v. Sparandeo, 119 La. 
339, 44 S 120; Vallee v. Hunsberry, 
108 La. 136, 32 S 359; Sauer v. Union 
Oil Co., 43 La. Ann. 699, 9 S 566; 
Trounstine v. Ware, 39 La. Ann. 939, 
3 S 122; Wheeler v. Peterkin, 38 La. 
Ann. 663; Boyd v. Labranche, 35 La. 
Ann, 285; State v. Strong, 32 La. Ann. 
173; Jacob-.v. Preston, 31 La. Ann. 
514; Redwitz v. Waggaman, Mann. 
Unrep. Cas. 100. 

Miss.—Childs v. Rowell, 58 Miss. 
512; New York Hospital Soc. v. 
Knox, 57 Miss. 600. 

Mo.—Lieberman y. Findley, 84 Mo. 
A. 


384. 

N. C.—Carolina Iny. Co. v. Kelly, 
123 N. C. 388, 31 SE 671. 

Oh.—Peters v. Harman, 27 Oh. Cir. 
Ct. 88; Hirsh v. Kilsheimer, 12 Oh. 
Cir. Ct. 291, 5 Oh. Cir. Dee. 551 (ap- 
peal by trustee). 

Or.—In re Crawford v. Crawford, 
HAO Op OOM Een a noo Pasa0e 

Wash.—Lefever v. ,.Blattner, 57 
Wash. 637, 107 P 835; Carlson v. Cur- 
ren, 48 Wash. 249, 93 P 315; Ayars 
v. O’Connor, 45 Wash. 132, 88 P 119; 


peal required by statute.” 
fendant directing the clerk to prepare a transcript 
as authorized by statute does not take the place of 
a notice of appeal.” 

c. Appeals or 


ee 


[$§ 1284-1286 


Proceedings in Error 
Court. As a general rule, where 


an appeal is taken or allowed in open court when 
the judgment or deeree is rendered, or in some 
jurisdictions on the same day or at the same term, 
and notice of appeal is given in open court and 
entered on the records as provided by statute, no 
further notice of appeal or citation is necessary ;‘* 
but, if the appeal is not perfected until after the 
term, a citation must be issued to bring in the 
parties, unless they voluntarily appear, or a no- 
tice of appeal must be given, according to the prac- 
tice in the particular jurisdiction.”® 


In some juris- 


Brady v. Onffroy, 37 Wash. 482, 79 P 
1004; Cole v. Price, 22 Wash. 18, 60 
P 153; Northern Counties Inv. Trust 
v. Hender; 12 Wash. 559, 41° P1913; 
Seattle v. Liberman, 9 Wash. 276, 37 
P 483; Moore v. Brownfield, 7 Wash. 
23, 34 P 199; Doyle v. McLeod, 4 
Wash. 732, 31 P 96; Elma v. Carney, 
4 Wash. 418, 30 P 732. 

[a] Filing an appeal bond, ap- 
proved by the court, is actual notice. 
Capehart v. Biggs, 90 N. C. 373. 

[b] Record of entry of appeal in 


chancery order book.—Chamberlain 


v. Finley, 40 Fla. 91, 23 S 559. 

[c] Judgment at chambers.—The 
fact that a judgment was rendered 
at chambers does not exempt the 
case from the operation of La. Code 
Prac. art 574, which provides that 
no citation of appeal shall be neces- 
sary when the appeal has’ been 
granted upon motion in open court 
at the same term that the judgment 
was rendered. Torres v. Falgoust, 33 
La. Ann. 560. ‘ 

{d] Including appellee’s name in 
bond.—Where an appeal is granted 
on motion in open court, the only 
way to compel appellee to take no- 
tice of the appeal is to include his 
name in the appeal bond. Swear- 
ingen v. McDaniel, 12 Rob. (la.) 203. 

[e] Notice must be followed by 
filing bond and transcript.—A notice 
of appeal in term time, although a 
notice to all parties to the judgment, 
does not give the appellate court ju- 
risdiction, unless followed by the 
filing of a bond in the trial court 
and the filing of a transcript and as- 
signment of errors in the appellate 
court, naming all parties to the 
judgment as parties. Berkley v. Tip- 
ton Light, etc., Co., 42 Ind. A. 304, 
84 NE 1095, 85 NE 724. 

75. Richardson y..Green, 130 U. S. 
104, 9 SCt 4438, 32L. ed. 872; Goodwin v. 
BHOx~ 120) Ua Saal a7 SCU77 99 30M ia 
ed. 815; Dodge v. Knowles, 114 U. S: 
436, 5 SCt 1108, 29 L. ed. 296; Chi- 
cago, ete: Re Cove Blair ao0g wes 
661, 25 L. ed. 587; Omaha First Nat. 
Bank v. Omaha, 96 U.S. 737, 24 L. ed. 
881; Ruby v. Atkinson, 93 Fed. 577; 
35 CCA 458; Law v. Nelson, 14 Colo. 
409, 24 P 2; Hunt v. Arkell, 13 Colo. 
543, 22 P 826; Michigan Mut. L. Ins. 
Co. v. Frankel, 151 Ind. 534, 50 NB 
304; Ashley v. Henderson, 32 Ind. A. 
242, 69 NE 469; Court of Honor v. 
Bankert, 31 Ind. A. 689, 68 NE 1039; 
Gagneaux v. Desonier, 109 La. 460, 
33 _S 561. See also Price vy. Brow- 
ard, 39 Fla. 194, 22)S 650. ° 

fa]. A nunc pro tunc record of 
entry of an appeal cannot be made 
after the time prescribed. Chamber- 
lain v. Finley, 40 Fla. 91, 23 S 559. 

{b] Failure to fix time or amount 
of bond.—(1) In Indiana, where a 
judgment is rendered at one term of 
court and an appeal is prayed and 
granted and a bond is fixed at the 
Same term, but no time is named 
within which the bond shall be filed, 
the approval of the bond after the 
close of the term constitutes the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


And a notice by a de-- 


§§ 1286-1288] 


dictions, however, failure to issue or serve cita- 
tion or give notice in such a case is not juris- 
dictional, and leave to issue or give the same may 
be given by the appellate court on proper terms.” 
A notice of a writ of error given in open court 
at the same term at which the judgment is rendered 
is not equivalent to such citation, as in ease of 


an appeal in open court."* 
[§ 1287] 
Writ. 


ease will be dismissed.7® 


the other hand it has been held 


proceeding an appeal after term, and 
notice to appellee is necessary. Ash- 
ley v. Henderson, 32 Ind. A. 242, 69 
NE 469. (2) And in Humphrey v. 
Berchtold, 4 Oh. Dec. (Reprint) 169, 
1 ClevLRep 89, it was held that a 
memorandum, made by the judge on 
his calendar, of a notice of appeal, in 
which the amount of the bond was 
not fixed, was not a notice of appeal 
on the record within the statute pro- 
viding that the party, at the time the 
judgment is rendered, shall enter on 
the records of the court notice of his 
intention to appeal to the district 
court, and that the court shall fix 
and determine the amount of the 
bond to be given. 

[ec] In Colorado, if an appeal from 
the county court to the district court 
is merely prayed and allowed on the 
same day on which judgment is ren- 
dered, such appeal is not taken, with- 
in the meaning of L. (1885) p 159 § 
4, providing that unless it is taken on 
that day written notice of appeal 
must be served on the adverse party, 
but that before the appeal can be 
considered as taken the appeal bond 
must be filed and approved. Law v. 
Nelson, 14 Colo. 409, 24 P 2. 

[d] A notice of appeal from an 
order overruling a motion for a new 
trial does not apply to the judg- 
ment itself when a notice as to that 
judgment was not given at the time 
of entry nor afterward in writing. 
Myers v. Landrum, 4 Wash. 762, 31 


12 Rie, 

76, oe infra § 1341. 

is S. v. Phillips, 121 U. S. 254, 
She a4, 80° E, ed. 7914" 

Oa ag: 'S.— Wedding v. Meyler, 192 
Win S.0 D183, 24 SCU 322° (438) Li ed. 570; 
66 LRA 833 and note; Ex p. Ralston, 
el en een Ol ome sduieioO sled. 
506; Bondurant v. Watson, TOs Uris: 
278, 26 L. ed. 447; Gleason v. Florida, 
9 Wall. 779, 19 L. ed. 730; Washing- 
ton County v. Durant, 7 Wall. 694, 
19 L. ed. 164; Edmonson v. Bloom- 
shire,'7 Wall. 306, 19 L. ed. 91; Mus- 
sina. v.. Cavazos, 6 Wall. “355, 18 LL. 
ed. 810; Hodge v. Williams, 22 How. 
Sino. ed, wes Carroll v.Dorsey, 
20 How. 204, 15 L. ed. 803; Brooks v. 
Norris, 11 How. 204, 13 L. ed. 665; 
U;-S:_v. Curry, (6 How. 106; 12 L. ed. 
363; Loveless v. Ransom, 109 Fed. 
391, 48 CCA 434; Smith v. Ferst, 66 
Fed. 798, 14 CCA 96; Stevens v. Clark, 
62 Fed: 321, 10) CCA. 2:79: 

Ala.—Harrington v. Meriweather, 
20 Ala. 607; Koin v. McIlvaine, 1 
Port. 285. 

Colo.—MecVicker v. Rouse, 44 Colo. 
255, 257, 98 P 807 [quot Cyc]; Mo- 
landin v. Colorado Cent. R. Co., 
olog Lis: 

Fla.—Player v. Bokenfohr, 40 Fla. 
415, 24 S 472; Knight v. Towles, 32 
Fla. 473, 14 S 91; Knight v. Weis- 
BPE oh Fla. 157; Rabon v. State, 7 

a. 9. 


2. Writ of Error—a. Necessity for 
A writ of error, issuing out of the court 
of error, is essential to such court’s jurisdiction, 
and such writ should be properly attested, and 
a citation to defendant in error should be annexed 
within the time prescribed by law; 
And it is generally held 
that the issuance of a writ of error is matter of 
substance and not of form, and cannot be waived 
by stipulation of the parties or otherwise.”9 


APPEAL AND ERROR 


3xClm? 1805 


affidavit which is the basis of the writ of error 
has been duly filed, and where the proceedings be- 
low, with all the original papers in the cause, have 
been certified as though upon a return to a writ 
of error actually issued, the fact that the clerk 
failed to issue the writ is not a sufficient reason 
for dismissing’ the cause.®° 


And by joining in error 


defendants in error waive the suing out of a new 


tiffs in error.®+ 


otherwise the 


On | amendments of 
that, where the | tional provision 


Ga.—Pendley v. State, 87 Ga. 186, 
13 SE 443; McDougald v. Ruther- 
ford, 12 Ga. 602. 

Ind. T.—Lewis v. Sittle, 7 Ind. T. 
602, 104 SW 852. 

Mo.—State v. Kanooster, J% Mo. 
<iiker Lynch v. Kelley, 6 Mo. A. 

N. M.—Chisum v. Ayers, 4 N. M. 
89, 12 P 697. 

N. Y.—Bradt v. Gray, 3 Cai. 170. 

Oh.—Brownell v. Skinner, Wright 
682; Vance v. Goudy, Wright 307. 

Tenn.—Wooten v. Daniel, 16 Lea 
156; Belcher v. Steele, (Ch. A.) 48 
SW 394. See also Vance v. Mc- 
age Coal, ete., Co., (Ch. A.) 48 SW 
400. 

Wis.—Rolke v. State, 12 Wis. 570. 

Contra Porter v. Smith, 1 Wash. 
T. 608. 

As to nature and scope of writ of 
error see supra § 4 et seq. 

79. . S—Walker v. Dreville, 12 
Wall. 440, 20 L. ed. 429; Washington 
County v. Durant, 7 Wall. 694, 19 L. 
ed. 164; Hodge v. Williams, 22 How. 
87, 16 L. ed. 237; Ballance v. For- 
syth, -21 How. 389, 16 I.’ ‘ed. 143; 
Kelsey v. Forsyth, 21 How. 85, 16 


L. ed. 32; Stevens v. Clark, 62 Fed. 
324, 1O0"CCA- 379: 
Colo. —Harvey v. Travelers’ Ins. 


Co: 18" Colo. 354, 32 P 935; Sons of 
America Bldg., ete., Assoc. v. Den- 
ver, 15 Colo. 592, 95 P 1091; Meyer 
Vv. Brophy. Ld Color) 25> 2bate, 20907 
Crane v. Farmer, 14 Colo. 294, 23 
P 455; Hall v. Pay Rock Cons. Min. 
Co., 6 Colo. 81; Thorne v. Ornauer, 6 
Colo. 389; Peabody v. Thatcher, | 3 
Colo. 275; Molandin v.. Colorado Cent. 
RE'Co.4's: Oolo..'73. 

Fla.—Player -v. Bokenfohr, 40 Fla. 
415, 24 S 472. 

Ind. T.—Lewis v. Sittle, 7 Ind. T. 
602, 104 SW 852. 

Mich.—Watts Va Tittabawassee 
Boom Co., 47 Mich. 543, 11 NW 877. 

Minn.—Rathburn Vv. Moody, 4 
Minn. 364. : 

Oh.—Brownell v. Skinner, Wright 
682; Vance v. Goudy, Wright 307. 

Wis.—Rolke v. State, 12 Wis. 570. 

[a] In TIllinois (1) an attorney 
prosecuting a writ of error should 
file a precipe with the clerk of the 
appellate court, fully stating the 
names of the parties to the judg- 
ment sought to be reversed. Nap- 
per v. short, 27 Me 11992)" But it 
is held that, where a party seeking 
to review by writ of error himself 
brings up the record, the absence of 
the preecipe for the issuance of and 
the nonissuance of the writ is im- 
material. Birkby v. Solomons, 15 
Til. 122; FE. J. McCain Co. v. Kings- 
ley, 12:6" 9 De Art 165: CB) TAnad rit 
seems that a joinder in error is a 
waiver of the objection that the case 
is brought before the court by ap- 
peal instead of by writ of error. De 
Beukelaer v. Peo.,-25 Ill.*A. 460. 


writ by certain parties to the suit who have been 
permitted to change their position and become plain- 


[§ 1288] b. Issuance of Writ—(1) In General. 
A writ of error must be issued in compliance with 
the provisions of the statute authorizing its is- 
suance, or it will be dismissed; but the appellate 
court may allow any amendment of merely tech- 
nical errors in the writ, although it cannot allow 


substantial errors.6? A  econstitu- 
declaring that a particular court 


Pin Rhodes v. De Bow, 5 Iowa 
81. Brown v. Keegan, .32 Colo. 


463, 76 P 1056. 

82. U. S—Havnor v. New York, 
170 U. S. 408, 18 SCt 631, 42 L. ed. 
1087; Northwestern Union Packet 
Co. v. Home Ins. Co., 154 -U. "Si 588; 
14 SCt 1168, 20 L. ed. 463; Germain 
v. Mason, 154 U. S. 587, 14 SCt 1170, 
20 L. ed. 689; Miller v. Texas, 153 
U. S. 535, 14 SCt 874, 38 I. ed, 8125 
Butler v. Gage, 138°U. S. 52, 11 S€t 
235, 34 L. ed. 869; Bartemeyer v. 
Iowa, 14 Wall. 26, 20 L. ed. 792; 
Wells v. McGregor, 13 Wall. 188, 20 
L. ed. 533; Hartford “Ri. Ins: Co. tv. 
Van Duger, 9 Wall. 784 note, 19 L. 
ed. 827; Gleason v. Florida, 9 Wall. 
779, 19 L. ed. 730; West v. Barnes, 


2 Dall. 401, 1 L. ed. 433; Kentucky 
Coal, ete., Co. v. Howes, 153 Fed. 
163, 82 CCA 337; Loveless v. Ran- 


som, 109 Fed. 391, 48 CCA. 434 (not 
issuable by judge or court below); 
Cotter v. Alabama Great So. R. Co., 
61 Fed. 747, 10 CCA 385; Northern 
Pac. R. Co. v. Amato, 49 Fed. 881, 
1 CCA 468 [aff 144 U. S. 465, 12 SCt 
740, 36 L. ed. 596]. Compare Black- 
Hee v. Patten, 7 Cranch 277, 3 L. ed. 
Ark.—Rutherford v. State Bank, 3 


Ark. 493 
Tce CRS ve Mason; 1 “Root 
Fla.—Hardee v. Brown. 56. (BVA: 


3877, 47 S 834; State v. Vinzant, 49 
Fla. 130, 38 S 366; Wright v. State, 
32 Fla. 472, 14 S 43. 

Ga.—Blood v. Martin, 21 Ga. 127; 
Rowell v. Neves, 21 Ga. 125 


Ind. T.—Atchison, ete, R. Co. v. 
Baker, 104 SW 1182. 

Mass.—Pembroke y. Abington, 2 
Mass. 142. 

Miss.—Natchez Ins. Co. v. Stan- 
ton, 5 Miss. 7. 

Oh.—Kerr vy. Chillicothe Bank, 


Wright 737; Snyder v. Cincinnati, 7 

Oh. Dec. (Reprint) 44, 1 CineLBul 79. 
Pa.—Pumroy v. Lewis, 1 Penr. & 

Ww. 14. : 

pee —Elliott v. McNairy, 1 Baxt. 


Wash.—Horton v. King County, 1 
Wash. -T.-517;" Roberts ‘v. Tucker, 
1) Washy 25 179: 

Wis.—Ward v. Price, 1 Pinn. 57. 

Raneeence see infra §§ 1299, 


[a] The fact that the judge of 
the trial court approved the bond on 
a writ of error does not operate as a 
writ of error, since neither the judge 
nor the court below could issue such 


writ. Loveless v. Ransom, 109 Fed. 
391, 48 CCA 434. 
[b] Duty of clerk.—While the 


clerk of a.circuit court may issue a 
writ of error to that court, under 
the statute, as well as the clerk of 
the appellate court, upon an. order 
allowing the same, it is not his duty 
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shall have power to issue writs of error impliedly 
prohibits the issuance of such a writ by the clerk 
of the court or in any other manner.®? 

(2) Courts to or from Which Issuable 
A writ of error is, as a rule, 
issuable out of the court having cognizance thereof, 
and should be directed to whatever court has the 
eustody of the record to be reviewed.*4 

From United States Supreme 
Court to State Court. A writ of error from the 
United States supreme court to review errors of a 
state court may be directed to whatever court has 
the custody of the record and judgment.*® 
where, under the state practice, the judgment and 
record of the highest court of a state are remitted 
to the inferior court, the United States supreme 
court may direct a writ, of error to such highest 
court, and reach such judgment and record through 
the latter’s instrumentality, or it may direct the 


[§ 1289] 
—(a) In General. 


[§ 1290] (b) 


writ to the inferior court.®® 


to do so unless requested, but it is 
the duty of plaintiff in error to ap- 
ply for the writ and-to deposit it 
for filing when issued. Kentucky 
Coal, ete., Co. v. Howes, 153 Fed. 
HGS, V82ICCA™ 337s 

{c] In Florida the writ may be 
issued either by the clerk of the 
trial court or the clerk of the ap- 
pellate court. Hardee v. Brown, 56 
Fla. 377, 47 S 834. 

{d] Trial judge may grant writ 
if he is also member of appellate 
tribunal. tinAtchison, etes Rwy Coyne 
Baker, (Ind. T.) 104 SW 1182. 

[e] Motion for rehearing not 
necessary before applying for writ 
of error to supreme court under 
Texas statute. Nixon v. Malone, 100 
Ter. 259. 98 SW 380, 99 SW 4038. 

{f] Notice of application for 
writ.—Shannon Code § 4919, provid- 
ing that, if a writ of error is sued 
out after the term at which the 
judgment complained of was ren- 
dered, five days’ notice shall be given 
the adverse party of the intention to 
apply for the writ, 
five days’ notice before the hearing, 
given after the application for the 
writ. Tipton v. Tipton, 118 Tenn. 
691, 104 SW 237; Spurgin v.-Spur- 
gin, 3 Head (Tenn.) 23. 

83. Wood-Davis Hardware Co. v. 
Sloan, 18 N. M. 290, 137 P 578; Farm- 
ers’ Dev. Co. v. Rayado Land, etc., 
ConisN.Me 138,134 PRP I2i6. 

[a] Writs issued by the clerk of 
the supreme court of New Mexico 
after the admission of New Mexico 
to statehood and prior to a decision 
by the supreme court of the state 
that writs of error under the con- 
stitution should be issued only by 
direction of the court or a justice 
thereof were regarded as issued by 
direction of the court in order to 
avoid the unsettling of interests 
previously, determined, and particu- 
larly in view of the fact that, while 
no formal orders had been made al- 
lowing the writs, “each member of 
the court had personal knowledge 
of the course of conduct of the 
clerk. Wood-Davis Hardware Co. v. 
Sloan; LS NY MM. 2907137" PES 78: 

84. Brumagin v. Chew, 21 N. J. 
Eq. 180; Blunt v. Greenwood, 1 Cow. 
(N. Y.) 15; Gerhard v. State, 3 Oh. 
St. 508. 

fa] By the common-law practice 
a writ of error issues out of chan- 
cery and is in the nature of a com- 
mission to the judges of the court 
to which it is returnable. 2 Tidd 
Pr. 1051. See also supra § 4 et seq. 

{b] In New Jersey, before the 
passage of Pub. L. (1859) p 643, 
writs of error to the supreme court 
issued out of the court of chancery. 
Carter v. Somers, 21 N. J. L. 561 
note; Anonymous, 20 N. J. L. 495. 


is satisfied by a. 


APPEAL AND ERROR 
[§ 1291] 


ment which it 


And 


[§ 1292] 
Parties. 


| do so, or if it 


85. Wedding v. Meyler, 192 U. S. 
578, 24 SCt 322, 48.L. ed. 570, 66 
LRA 8383 and- note; Rothschild v. 
Knight, 184 -0..S:) 334, .22. SCt 391, 
46 L. ed. 573; Atherton v. Fowler, 91 


WiS) 143) 23: Li. ed.) 265s Mitleriay,. 
Joseph, 17. Wall. .(U. S.) 655, 21 L. 
ed. 741; McGuire v. Com., 3 Wall. 


(U. S.) 382, 18 L. ed. 164; Webster 
v. Reid, 11 How. (U. S.) 437, 13 L. 
ed. 761; Hunt v. Pallao, 4 How. (U. 
S$.) 589, 11 LL. ed. 1115;°Gelston v. 
rae 3 Wheat. (U. S.) 246, 4 L. ed. 


Wedding v. Meyler, 192 U. S. 
48 L. ed. 570, 66 
LRA 833 and note; Rothschild v. 
Knight, 184 U. S. 334, 22 SCt 391, 46 
L. ed. 573; McDonald v. Massachu- 
setts, 180 U. S.. 311, 21 SCt 389, 45 
L. ed. 542; Polleys v. Black River 
impr. Cos vl13 Uz. S) 81,57 5 SCt 13695623 
L. ed. 938; Wurts v. Hoagland, 105 
U. S. 701, 26 L. ed. 1109; Atherton 
ve Fowlers, 91: Uy Se 143q23s ba ed. 
265; Green v. Van Buskirk, 3 Wall. 
(U. S.) 448, 18 L. ed. 245. 

87. [a] Forms of writs of error 
may be found set out in Worcester v. 
Georgia, 6 Pet. (U. S.) 515, 8 L. ed. 
483; Hunter v. Heath, 76 Me. 219; 
Valencia County v. Atlantic, ete. R. 
Cos Ns Mes3.5i2 9s bilo 


86. 
573, 24 SCt 322, 


8s. U. S.—Germain v. Mason, 154 
UPuSs SbSie VAS CEPI 0, | 20 aileened: 
689; Wells v. McGregor, 13 Wall. 


188,.20 L. ed. 538; Mussina v. Cava- 
zos, 6 Wall. 355, 18 L. ed. 810. Com- 
pare Miller v. State, 153 U. S. 535, 
14 SCt 874, 38 L. ed. 812; Long v. 
Farmers’ State Bank, 147 Fed. 360, 
77 CCA 538, 9 LRANS 585 (stating 
essentials of writ of error from 
United States circuit court of ap- 
peals to a United States district 
court). 

Ark.—Burks vy. Dickson, 4 Ark. 87 
(holding that a writ of error tested 
and signed by one who had, previous- 
ly to the date thereof, ceased to be 
clerk of the supreme court was 
void, and that the case would be 
dismissed for want of jurisdiction). 

Fla.—Orlando First Nat. Bank v. 
King, 36) Fla. 25,18 S 1; Knight y. 
Weiskopf, 21 Fla. 157. 

Miss.——Demoss vy. Camp, 6 Miss. 
516. 

N. H.—Rochester v. Roberts, 25 N. 
H. 495 

[a] “writ of error from federal to 
state supreme court.— W here a 
judge of the highest court of a 
state, in allowing a writ of error, 
adds to his signature, ‘Presiding 
Judge, etc., in the absence of the 
chief judge from the State,” that re- 
cital is prima facie evidence that 
the chief judge is absent and_ the 
judge signing is presiding, and, if 
not controverted, the writ of error 
is properly allowed and the re- 


[§§ 1288-1292 


c. Form and Requisites *°—(1) In Gen- 
erak A writ of error must be properly tested and 
signed ®§ and sealed, when this is required by law,** 
or otherwise authenticated ; 3°° but it is held that it 
need not be indorsed, as it is a judicial and not 
an, original writ.®4 


It must clearly show the judg- 
is sought to review and comply 


as to form and contents with the other require- 
ments of the statute in the particular jurisdic- 
tion, and a substantial noncompliance with such 
requirements will be ground for dismissal,°? unless 
the defect is amendable.°* 
missed if it is not directed to the proper court.°* 
It is unnecessary and improper to include in the 
writ of error allegations of fact outside the record 
to show that the “judgment was erroneous.®° 

(2) Designation and Description of 
A writ of error must properly designate 
and deseribe the parties thereto, and if it fails to 


The writ will be dis- 


varies from the judgment below 


quirement of Rev. St. § 999 that it 
must be allowed either by the chief. 
justice of the state court or a jus- 
tice of this court is complied with. 
Missouri Valley Land Co. v. Wiese, 
ae U. S. 234, 28 SCt 294, 52 L. ed. 

89. Texas, etc., R. Co. v. Kirk, 111 
U. S. 486, 4 SCt 500, 28 L. ed. 4813 
Overton v. Cheek, 22 How. (U. S.): 
46, 16 L. ed. 285; Anonymous, 20 N. 


J. L. 495. And see Cotter v. Ala- 
bama Great So. R: Co., 61 Fed. 747, 
10 CGA 35. 


Amendment see infra § 1299. 

30. Anonymous, 20 N. J. L. 495. 

91. Grosvenor v. Danforth, 
Mass. 74; Rochester v. Roberts, 25 
N. H. 495.- See also Warner v. 
Texas, ete, Rh. 1COs. 54) (Weas3920,004 
CCA. 670. 

[a] An indorsement by the judge 
upon the petition for a writ of error 
of the allowance of such writ is suf- 
ficient without an indorsement upon 
the writ, although the better prac- 
tice is to indorse both. Warner v. 


16 


Texas, ‘etc., R. Co. 54 Wed: 920, 4 
CCA 670. 
92. U. S.—Davenport v. Fletcher,. 


16 How. 142, 14 L. ed. 879. 
Ga.—Lovingood v. Roberts, 89 Ga. 
417, 15 SE 495. 


Ky.—Brown Vo. McKee Lid. woe 
Marsh. 471. 
sree meme’ v. Adams, 8 Mass. 

Miss.—Sherman vy. Lovejoy, 306 
Miss. 105. 

Mo.—St. Louis v. Butler, 201 Mo. 


396, 99 SW 1092; Howell v. Reynolds 
County, 51 Mo. 154. 


Oh.—Bechhold vy. Fisher, 12 Oh. 
Cir. Cty 5b9, eb Oh.s Cirt Dec. 685; 
Wayne Tp. v. Fleming, 1 Oh. Dec 


(Reprint) 454, 10 WestLJ 83. 
Pa.—McFarlan v. McDowell, 3. 
Serg. & R. 413. 
Tex.— Mills v. Paul, 4 Tex. Civ. 
A. 503,123, SW, 395. 


[a] Revenue stamp not ‘neces- 
sary ingines Vs _Rutany 345. Nevo 
"93. See infra § 1299. 


84. Underwood v. McVeigh, 131 
WU; Sy appendix- exix, 4 2t.Tin ed. 952 
(holding that the writ would be dis- 
missed where it was directed to an 
inferior court instead of to the 
highest court of the _ state). See 
also supra §§ 1289, 1290. 

95. Lippitt v. Bidwell, 87 Conn. 
608, 89 A 347 (holding that it is 
enough to allege in a writ of error 
that, in an action brought by or 
against plaintiff, such proceedings 
were had, aS appear by an attached 
copy of the record, and that the 
trial court in rendering judgment 
manifestly erred, and then to assign 
errors claimed to have been com- 
mitted and ask for a reversal). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a 


§§ 1292-1296] 


as to the names of the parties, it will ordinarily be 
dismissed or quashed on motion.®® 
sued out in the name of all the parties against 
But clerical errors 
and immaterial defects in the designation of the 
parties will not be fatal,®® and it is held that a writ 
of error will not be dismissed for not stating 
who were plaintiffs and who were defendants in 
the court below, where such facts are shown by the 


whom judgment was rendered.” 


record. 


[§ 1293] 


errors of fact are stricken out.* 
the practice allows such joinder.® 


96. U. S.—Godbe v. Tootie, 154 U. 
Soe, 145 SCt A167, 19) Tivieds. 3315 
Miller v. McKenzie, 10 Wall. 582, 19 
L. ed. 1048; Smyth v. Strader, 12 
How. 327, 13 L. ed. 1008; Wilson v. 
New York L., etc., Ins. Co., 12 Pet. 
140, 9 L. ed. 1032; Deneale v. Archer, 
8 Pet. 526, 8 L. ed. 1032. 

Ala.—Joseph v. Joseph, 5 Ala. 280 
(egatees of Philip Joseph” insuffi- 
cient). 

Ark.—Borden y. State, 8 Ark. 399; 
Gasauett v. Berry, 6 Ark. 246. 

Fla.—State v. Canfield, 40 Fla. 36, 
23S 591, 42 LRA 72; Johnson v. 
Polk County, 24 Fla. 28, 3 S 414. 

Ga.—Cox v. Macon, etc., R. Co., 12 
Ga. 270; Beall v. Fox, 4 Ga. 403. 
And see Sons of Peace No. 1 v. Sons 
and Daughters of Peace, 122 Ga. 429, 
50 SE 111. 

Til. Robinson v. Magarity, 28 Ill. 
423; Bowles v. Rouse, 8 Ill. 408. 

Miss.—Hogegatt v. Ferrall, 41 
Miss. 642; Whitworth v. Carter, 41 
Miss. 639. 

Mo.—St. Louis v. Butler, 201 Mo. 
396, 99 SW 1092. See Kelmel v. 
Nine, 121. Mo. A. 718, 97 SW 635 
(proper reasons must be assigned 
for nonjoinder). ‘ 

N. M.—R. H. Pierce Co. v. Rich- 
ardson, 14 N. M. 340, 93 P 717. 

N. Y.—Brown v. Davenport, 4 
Wend. 205. 

[a] “And others.”—A writ of er- 
ror brought in the name of certain 
persons “and others,’ without nam- 
ing the others, is fatally defective. 
Miller v. McKenzie, 10 Wall. (U. S.) 
582; 19° Tu:’ ed. 10435. Deneale’ v. 
Archer, :8 Pet. (U. S.) 526, 8 L. ed. 
1032, 1033; State v. Canfield, 40 Fla. 
SCNP2S Sebo 42, IRA 6725 Beall -v. 
Fox, 4 Ga. 403. : 

[b] “Unknown heirs.”—A writ of 
error cannot be prosecuted in the 
name of “unknown heirs” of a party. 
Bowles v. Rouse, 8 Ill. 408. 

[c] Proceedings in firm name.— 
(1) It is generally insufficient to sue 
out a writ of error in the firm name, 
or without stating all the names of 
the persons composing the _ firm. 
Godbe v. Tootle, 154 U. S. 576, 14 
Sct 1167, 19 L. ed. 831; Johnson v. 
Polk County, 24 Fla. 28, 3S 414. (2) 
But where all the proceedings have 
been carried on and judgment en- 
tered in the name of the firm, with- 
out objection, a writ of error may be 
sued out in the same name. Robin- 
son v. Magarity, 28 Ill. 423; Wil- 
liams v. Kitchen, 43 Mo. A. 338. 

{d] A description of the parties 
conforming to that given in the 
court below is sufficient. Montgom- 
ery v. Manning, 1 Wash. T. 434. And 
see Hackfeld v. U. S., 141 Fed. 9, 72 
CCA. 265. 

97. Smyth v. Strader, 12 How. (U. 
S.) 327, 13 L. ed. 1008; Gasquett v. 
Berry, 6 Ark. 246; Hoggatt v. Fer- 
ral, 41 Miss. 642; Whitworth v. Car- 
ter, 41 Miss. 639. 

98. U. S.—Hackfeld v. U. S., 141 
Fed. 9, 72 CCA 265 (designating the 
parties as plaintiff and defendant, 


(3) Joining Errors of Law and Fact.1 
At common law, errors of law and fact cannot prop- 
erly be joimed in the same writ;? but such irregu- 
larity is not fatal if plaintiff waives the errors 
of fact and relies on the errors of law,’ or if the 
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[§ 1294] 


It should be | ders. 


[§ 1295] 


by statute.7 
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(4) Joining Several Judgments or Or- 
As a rule two distinct judgments or. decrees 
cannot be joined in the same writ of error.® 

(5) Specification of Return Day. An 
appellate court, as a rule, has no jurisdiction where 
the writ of error is defective in that it fails to 
name a return day, or names a day not authorized 
The day or term to which a writ of 
error should be made returnable depends upon 


the statute in the particular jurisdiction.® 


statute or rule 


In some states | or entry.® But 


following the title of the cause in 
the court below, not fatal). 

Ala.—Green v. Foley, 3 Stew. 239 
(holding that, where the writ of er- 
ror described defendant individually 
and the record below described him 
as administrator, the variance was 
not fatal). 

Ga.—Joiner v. Singletary, 106 Ga. 
257, 32 SE 90. 

Ill.—Bletch v. Johnson, 40 Ill. 116 
(holding that, where a party was de- 
scribed in the record as A B and in 
the writ as A J B, it would be pre- 
Sumed that they were the same 
party). 

N. Y.—Fleet v. Youngs, 11 Wend. 
522 (omission of the addition of 
“junior” not fatal). 


99. Mussina v. Cavazos, 6 Wall. 
COS.) 355.018 a, ed) 3810: 
[a] Where it clearly appears 


from the bill of exceptions who the 
parties to the case were, there is no 
merit in a motion to dismiss the 
writ of error on the ground that no 
one is named therein as plaintiff in 
error or as defendant in error. Gulf 
Line R. Co. v. Way, 137 Ga. 109; 72 
SH 917; Joiner v. Singletary, 106 Ga. 
257, 382 SE 90. 

1. See also infra § 1511. 

2. Lightfoot v. Commonwealth 
Bank, 4 Dana (Ky.) 492; Logan v. 
Steel. 7 J. J. Marsh. (Ky.) 41; Wil- 
liams'v. Clay; 5 Litts (Ky.) 56. -And 
see Rothschild v. Knight, 176 Mass. 
48, 57 NE 337. 

3. ‘Trotter v..HMannegan, 2 A: K. 
Marsh. (Ky.) 319. 

4. Lewis v. Lawson, 1 Root 
(Conn.) 262 (holding that, on a plea 
in abatement to a writ of error for 
joining errors of law and fact, the 
appellate court may strike out the 
errors of fact and hear the cause 
upon the errors of law). 

5. Rothschild v. Knight, 176 
Mass. 48, 57 NE 3387; Bliot v. Mc- 
Cormick, 141 Mass. 194, 6 NE 375. 

6. Waters-Pierce Oil Co. v. Van 
Hilderen, 137 Fed. 557, 70 CCA 255; 
Boyett v. Kerr, 7 Ala. 9; Read v. 
Owen, 9 Port. (Ala.) 180; Guthrie v. 
Noel, 5 J. J. Marsh. (Ky.) 295; Car- 
neal v. May, 2 A. K. Marsh. (Ky.) 
587, 12 AmD 453. See also Amer- 
ican Button-Hole, ete. Co. v. Gur- 
nee, 88 Wis. 533. But see Colyer v. 
Thompson, 2 T. B. Mon. (Ky.) 16 
(holding that a decree dismissing a 
bill and an order at a subsequent 
term overruling a motion to file an 
amended or supplemental bill might 
be embraced in one writ of error). 

Waiver see infra § 1298. 

7. U. S—Sea v. Connecticut Mut. 


he inser Co. pee Ue os Ooo 4 Cu 
ot 25 sie seds 725 Puget “Sound 
Agricultural Co. v. Pierce County, 6 
Wall. 246; 18 L. ‘ed.\ 739; Porter v. 
Foley, 21 How. 393, 16 L. ed. 154; 
Carroll v. Dorsey, 20 How. 204, 15 
L. ed. 803; Betts v. Gahagan, 205 


Fed. 890, 124 CCA 203 (holding that, 
where the clerk of the district court 
in issuing a writ of error failed to 
specify therein the return day, 


[§ 1296] d. Service or Notice and Filing or En- 
try. A writ of error will be dismissed if a copy 
thereof is not served on all the parties and the writ 
filed or an entry made within the time limited by 


of court for such service, filing, 
defendant in error or his counsel 


which by Ct. A. Rule No. 14 subd 5 
(193 Fed. x, 112 CCA x) cannot ex- 
ceed forty days after the signing of 
the citation, defendants were entitled 
to have the cause docketed and dis- 
missed). \ 

Ark.—Rutherford v. State Bank, 3 
Ark. 493. 

Fla.—Barnett v. Hickson, 48 Fla. 
68, 37 S 210; Ghira v. Foster, 46 Fla. 
196, 35 S 876; Bishop: v) Lxyons;43 | 
Fla. 445, 31 S 350; Payne v. Roche, 
41 Fla. 478, 27 S 29; Spencer v. 
Pe gi Ins. ‘Co., 39° Ma.%677, 23-8 


Ga,—Culloden Bank v. Forsyth 
Bank, 119 Ga. 351, 46 SH 424. But 
see Miller v. Speight, 61 Ga. 460 
(holding that a writ of error return- 
able by law to the August term will 
not be dismissed for a misdescrip- 
tion of the term in the order grant- 
ing the appeal when the misdescrip- 
tion consists in writing July term 
instead of August term, there being 
no July term); Kaufman v. Ferst, 
55 Ga. 350 (holding that a writ of 
error brought on a motion to dis- 
solve' an injunction, vacate a re- 
ceivership, and dismiss the bill, will 
not be dismissed because made re- 
turnable to the term of the supreme 
court in progress when the decision 
below was made but, at the option 
of plaintiff in error, will be allowed 
to be entered for the next term). 

Mich.—Doyle v. Mizner, 41 Mich. 
549, 50 NW 392. ; 

N. M.—Sacramento Valley Irr. Co. 
v. Lee, 15 N. M. 567, 113 P 834, 

N. Y.—Clapp v Bromagham, 9 
Cow. 304, 8 Cow. 746. 
Tenn.—Bolling v. 

Baxt. 550. 

Tex.—Hunt vy. Schrieb, 37 Tex. 632. 

Vt.—Rogers v. Brace, Brayt. 21. 

But see Riggs v. State Bank, 11 
Ala. 160 (holding that, where the 
statute prescribed a term to which a 
writ of error should be returned, the 
writ would not be dismissed, or an 
affirmance of judgment denied, ° be- 
cause such writ was upon its face 
made returnable to a day after the 
court commenced its session). 

As to appeal see supra § 1125. 

[a] In computing time, under 
the statutes, the date of suing out 
the writ of error is to be excluded 
and the return day included. Doyle 
v. Mizner, 41 Mich. 549, 50 NW 392. 
See also supra § 1125. 

{b] Writ must ke made return- 
able on date directed in order.—Boll- 
ing v. Anderson, 4 Baxt. (Tenn.) 550. 

8. Culloden Bank vy. Forsyth 
Bank, 119 Ga. 351, 46 SE 424; Sacra- 
mento Valley Irr. Co..v. Lee, 15 N. 
M. 567, 113 P 834; Rogers v. Brace, 
Brayt. (Vt.) 21; and other cases: in 
preceding note. 

Term or day to which appeal must 
be taken or writ made returnable see 
Supra § 1125. 

9. U. S.—Washington County v. 
Durant, 7 Wall. 694, 19 L. ed. 164; 
Davidson y. Lanier, 4 Wall. 447, 18 
L. ed. 3877; Wood vy. Lide, 4 Cranch 


Anderson, 4 
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may Waive service.!? 


quired of him.?! 


180, 2 L. ed. 588; Kentucky. Coal, 
ete., Co. v. Howes, 153 Fed. 1638, 82 
CCA 337; McCarley v. McGhee, 108 
Fed. 494. 

Ark.—Delany v. Pennywit, 5 Ark. 
CHAS 

Conn.—Wakefield v. Chevalier, 82 
A 973; Colburn v. Tolles, 13 Conn. 
524; Gaylord v. Payne, 3 Conn, 258. 

Fla.—Florida Cent., etc., R. Co. v. 


Peacock, 44 Fla. 176, 33 S 247; State 
v. Canfield, 40 Fila. 36, 23 S591, 42 
LRA 72; Sanchez v. Haynes, 36 Fla. 
96, 18 S 115; Kennesaw Mills Co. v. 
Bynum, 34 Fla. 360, 16 S 276. 

Ga.—Searcy v. Walker, 125 Ga. 
109, 53 SE 606; Augusta Nat. Bank 
v. Merchants’, etc. Bank, 104 Ga. 
857, 31 SE 433; Hooper v. State, 76 
Ga. 100; Hightower v. Hightower, 13 
Ga. 204. Where a petition praying 
for substantial relief is filed against 
a corporation and several individu- 
als, and plaintiff is cast in the court 
below, his writ of error to the rul- 
ing of the trial judge will be dis- 
missed where the only party defend- 
ant named in the bill of exceptions 
is the corporation, the individual de- 
fendants having never been served 
with nor named in such writ of er- 
ror. Sons of Peace No. 1 v. Sons & 
Daughters of Peace, 122 Ga. 429, 50 
SE 111. 

N. J.—Paterson vy. Shields, 59 N. 
J. L. 426, 36 A 891 (writ not sexved 
on court to which addressed). 

Oh.—Hixon v. Vail, 85 Oh. St. 325, 
97 NE 981; Bechthold v. Fisher, 12 
On CinnCt 2.55910 vOh. Gils DEC soso. 

Tex.—Pierce v: Cross, 36 Tex. 187; 
Ex p. King, 35 Tex. 657; Carney v. 
Menefee, 53 Tex. Civ. A. 490, 118 
SW 1083; McCloskey v. McCoy, (Civ. 
A.) 89 SW 450; Oge v. Froboese, 
(Civ. A.) 638 SW 654. 

Wash.—Conway v. U. S., 2 Wash. 
TO OOs meas Le FOO. 

‘La] Where all of the parties in- 
terested in sustaining the judgment 
of the court below have not been 
served with the writ of error, and 
the parties not served will be nec- 
essarily affected by the judgment to 
be rendered, the writ of error will, 
on motion, be dismissed. Augusta 
Nat. Bank v. Merchants’, etc., Bank, 
104 Ga. 857, 31 SE 433. 

[b] Where parties to a motion 
for a new trial are interested in sus- 
taining the judgment complained of 
therein, they are essential parties to 
a bill of exceptions assigning error 
on the overruling of such motion, 
and where they are not duly served 
the -writ of error will be dismissed. 
Hodnett v. Douglass, 124 Ga. 994, 
53 SE 687. 

[c] Acceptance of service for co- 
party.—Where a party accepted ser- 
vice of a writ of error on behalf of 
his coplaintiffs, the written accept- 
ance stating that he represented 
them as attorney in fact, and it ap- 
peared from the record that he had 
acted in that capacity since the com- 
mencement of the suit, there was a 
sufficient showing that he was au- 
thorized to act for his coplaintiffs 
so that they were not entitled to a 
dismissal for defective service. Hen- 
ry v. Boulter, 26 Tex. Civ. A. 387, 
63 SW 1056. 

[d] Privilege of exemption from 
service.—The privilege of a member 
of the legislature of exemption 
from suits during the session ex- 
tends to a writ of error, although 
such writ is not returnable until 
after the termination of the session. 
King y. Coit, 4 Dav. (Conn.) 129. 


[e] A writ of error is not 


And the failure of a clerk 
of ‘the gireuit court to indorse a writ of error as 
filed cannot defeat the transfer of the case when 
the judge has done all that it is necessary for 
him to do and the party has done all that is re- 
In some jurisdictions the statute 
requires notice of the suing out of a writ of error 
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as a substitute 


“brought” within the meaning of U. 
S. Rev. St. § 1008, until the writ is 
actually filed or lodged with the 
clerk of the court which rendered 
the judgment sought to be reviewed. 
U. S. v. Alamogordo Lumber Co., 202 


Fed. 700, 121° C@A 162; “Kentucky 
Coal, ete, Co. v. Howes, 153 Fed. 
MB3 SZC CA Rams 

(f] In Florida, (1) where a writ 


of error returnable before the su- 
preme court is issued by the clerk 
of the circuit court, it is not neces- 
sary to formally file the writ in the 
circuit court. The original writ 


should be returned to the supreme’ 


court. Hardee v. Brown, 56 Fla. 
377, 47 S 834. (2) The provision in 
L. (1897) ¢@ 4529, requiring the writ 
of error to be recorded in the min- 
ute book of the circuit court, being 
designed as a substitute for the ser- 
vice upon defendant in error of the 
abrogated writ of scire facias ad 
audiendum errores, is jurisdictional, 
and must in every case be strictly 
complied with, although notice may 
be waived by voluntary appearance 
in the appellate court. State v. Can- 
field, 40 Fla. 36, 23 S 591, 42° LRA 
72. 

{g] A writ of error obtained 
from the clerk’s office after its re- 
turn and before the return day is 
not absolutely void, and if the court 
could, by a previous order, permit it 
to be taken from the files for service, 
which would be a matter in his dis- 
eretion, he could, in virtue of the 
exercise of the same discretion, ap- 
prove the act by ordering the service 
to stand and the return to be filed as 
of the date of service. Brady v. 
Toledo, etc., R. Co.,-73 Mich. 457, 41 
NW 503. 

10. Chapman v. Gray, 8 Ga. 337. 

11... Mutual, lL. Ins). Cos vi. ~Phin- 
ney, 178 U. S.. 327, 20 SCt 906, 44 
L. ed. 1088 [rev 76 Fed. 617, 22 CCA 
425];. U. S. ‘National Bank v. Little 
Rock First Nat. Bank, 79 Fed. 296, 
24 CCA 597. 

12. Garth v. Motter, 248 Mo. 477, 
154 SW 733; Kelmel v. Nine, 121 
Mo. A. 718, 97 SW 635; Burdett v. 
Dale, 95 Mo. A. 511, 69 SW 480; 
Tiernan v. Richards, 7 Mo. A. 
597; State,v. Carroll, 7. Mo, -A., 562: 


pence v. Weizenecker, 4 Mo. A. 
582. 
[a] Mere ignorance of the exist- 


ence of a rule of court is not an ex- 
cusable mistake. Baker v. Terrell, 8 
Minn, 195. 

[b] Notice of “appeal” insuffi- 
cient.—A party suing out a writ of 
error, who gives to the adverse 
party a notice of appeal, does not 
give the notice required by Rev. St. 
(1899) § 852, requiring a person 
suing out a writ of error to cause 
notice thereof to be served on the 
adverse party or the writ shall be 
dismissed. Kelmel v. Nine, 121 Mo. 
A. 718, 97 SW 635. 

[ec] A notice that an application 
for a writ of error will be made at 
some indefinite time is not a notice 
of the suing out of a writ, as con- 
templated by the requirement that 
“every person suing out a writ of 
error shall cause notice thereof in 
writing to be served on the adverse 


party,’ ete, and the writ will be 
dismissed if no other notice has 
been served, and notice has not 


been waived. Biles v. Beadle, 93 
Mo. A. 628, 67 SW 708. 

{d] "Time of service.—A writ of 
error will be dismissed on motion 
for failure of plaintiff in error to 


cause notice of the writ to be served, 


de 


[§ 1296-1297 


to be given to the adverse party within a certain 
time, and such notice is essential.’ 

e. Return. 
lity if not returned in compliance with the stat- 
utory requirements;'* and stipulation of counsel 


The writ of error is a nul- 


for a return to a writ of error 


will not be judicially noticed by the appellate 


as required by Rev. St. (1909) § 2071, 
twenty days before the return day, 
service more than twenty days be- 
fore the presentation and hearing of 
the writ being insufficient. Garth v. 
Motter, 248 Mo. 477, 154 SW 733. 

13. U. S.—Blair v. Miller, 4 Dall. 
21, 1 L. ed. 724; Hamilton v. Moore, 
3 Dall. 371, 1 L. ed. 642; Pender vi 
Brown, 120 Fed. 496, 56 CCA 646; 
Janes v. May, 13 F. Cas. No. 7,206c, 
Hempst. 288. 


she chime v. ‘Simmons, 1 Ark. 
Conn.— Wakefield v. Chevalier, 82 
Amo S. 
Fla.—Hardee v. Brown, 56 Fla. 


377, 44 S 834; Florida Cent., ete., R. 
Co. v. Peacock, 44 Fla. 176, 33 S 247; 
Payne v. Roche, 41 Fla. 478, 27. S 
29; State v. Canfield, 40 Fla. 36, 23 
SP5915" 42 RAS 72. 

Ga.—Peacock v. Eubanks, 51 Ga. 
216; Bryan v. Walton, 30 Ga. 834. 

La.—Martin v. Gary, 132 La. 246, 
61S 218 (holding return timely). 

N. J.—Riva v. Jersey City, etc., 
R. Co., 81 A 847; Staten Chemical 
Co. v. Miller, (Sup.) 29 A 316; Mc- 
Courry v. Doremus, 10 N. J. L. 245. 
Compare Stevenson v. Chetwood, 17 
ING. lanoon. 

N. Y.—Newman y. Van Antwerp, 4 
Cow. 711; Van Der Mark v. Jack- 
son; 1 Car “251° 

Tex.—Batey v. Dibrell, 28 Tex. 172. 
in ree v. Squire, 2 D. Chipm, 

But see Gailey v. Beard, 4 Yeates 
(Pa.) 418. 

[a] What a sufficient return.—A 
transcript of the record, certified un- 
der the hand of the clerk and seal 
of the court, with the writ of error 
annexed, is a legal and sufficient re- 
turn of such writ. State v. Bu- 


chanan, 5 Harr. & J. (Md.) 317, 9 
AmD 534. 
[b] In Texas the officer’s return 


of service of a citation on a writ of 
error must allege delivery of a true 
copy to attorney for defendant in 
error in person, as required by Rev. 
St. (1895) art 1395. Gainer v. Rob- 
erts-Johnson, etce., Shoe Co., (Civ. 
A.) 149 SW 735; Graves v. Holmes, 
TWexsAvsCiv.iCas.28 205 . 

[c] By a rule of the supreme 
court of the United States, the re- 
turn of a copy of the record of the 
proper state court, under the seal of 
such court, annexed to the writ of 
error, is a sufficient return of such 
writ. Martin v. Hunter, 1 Wheat. 
304, 4 L. ed. 97. See also U. S. vz 
Booth, 18 How. 476, 15 L. ed. 464 
(holding that, where the. clerk of 
the supreme court of a state has 
neglected to make the return re- 
quired by a writ of error from 
the supreme court of the United 
States, the court will order the clerk 
to make return before the first day 
of the ensuing term, and direct an- 
other case involving the same points 
to be continued until that time). 

[d] Amendment of return.—It is 
too late, after assignment of errors, 
to amend the return to the writ of 
error. Dumond v. Carpenter, 3 
Johns. (N. Y.) 141. 

[e] Destruction of writ.—See 
Mussina v. Cavazos, 6 Wall. (U. 8S.) 
SD Os, Sle ed. -8H10" 

{[f] Presumption of validity.— 
Where a writ of error is returned 
to the supreme court in the usual 
form, it will be presumed that the 
writ was properly presented during 
the sitting of the court to which it 
was. directed. Gailey v. Beard, 4 
Yeates (Pa.) 8. 


od 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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court.7* But a writ of error which is defective for 
not having been returned attached to the transcript 
is not void, since such attachment may be made 
in the appellate court;t® and a writ will not be 
dismissed because the return thereof was not made 
until one day after it was by its terms return- 
able.1® The time for filing the return to a writ 
of error may be extended by the court or judge 
in a proper case.17 

[§ 1298] f. Defects, Objections, and Amend- 
ments—(1) In General. Where there is a substan- 
tial defect or irregularity in the writ of error or 
in the service, filing, or return thereof, objection 
may be taken by motion to dismiss, quash, or su- 
persede,?® or by plea in abatement,!® according to 
the practice in the particular jurisdiction; and the 
objection will be fatal,?° unless the defect or ir- 
regularity may be and is waived?! or cured by 
amendment.?? Objection may be taken at any time 
before the judgment on the ground that the case 
is not legally before the court, and that the latter 
has no jurisdiction to try.** But a party moving 
to quash or supersede a writ of error for some 
defect therein must point out the defect either 
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in his affidavit or notice of motion.2 Pleas in 
abatement to the writ must be filed within the 
time prescribed by statute or rule of court.2° A 
writ of error will not be dismissed for mere in- 
formality or lack of formal statements, where the 
alleged errors sought to be corrected can be clearly 
gathered from the bill of exceptions alone, or from 
an examination of the bill of exceptions and the 
record transmitted therewith.?° 

[§ 1299] (2) Amendable Defects—(a) In Gen- 
eral. At common law great certainty was re- 
quired in making the ‘writ of error agree with 
the record, for, as the writ was the sole authority 
by which the appellate court was empowered to 
act, that court could proceed only on that record 
which the writ authorized them to examine.2* But 
under an English statute 25 an appellate court was 
enabled to amend writs of error, and similar stat- 
utes have been enacted by congress and many of 
the states, so that amendments, where they are 
not of matters of substantial right, are allowable.2® 
But if the defect or irregularity is so substantial 
as to render the writ absolutely void, it cannot 
be cured by amendment.*° 


14. Staten Chemical Co. v. Mil- 
ler, (N. J. Sup.) 29 A 316. 

15. Cotter vy. Alabama Great So. 
R. Co., 61 Fed. 747, 10 CCA 35. 

16. Altenberg v. Grant, 83 Fed. 
980, 28 CCA 244 [aff 85 Fed. 345, 29 
CCA 185]. 

{a] Return after day fixed.—If 
service of a writ of error is made 
before the return day, it may be re- 
turned thereafter. Wood v. Lide, 4 
Cranch (U. S.) 180, 2 L. ed. 588. 

17. Hall v. McKinnon, 193 Fed. 
Te age CCA 440. 

a 
resident judge was held authorized 
to make an order extending the time 
for filing the return to a writ of er- 
ror, the citation for which had been 
previously signed by the resident 


judge. Hall v. McKinnon, 193 Fed. 
572, 113 CCA 440. 
18. “Mich:.—Hagar~ v. Coup,’ 50 


Mich. 54, 14 NW 698. 

N. J.—Delaney v. Husband, 64 N. 
Jen 205,545 A: 265. : 

N.. M:.—R -H. Pierce Co. ‘v., Rich- 
ardson, 14 N. M. 340, 93 P 717. < 

N. Y.—Wilson vy. Wetmore, 1 Hill 
216. 

Pa.—Showers v. Showers, 27 Pa. 
485, 67 AmD 487. , 

{a] Where a writ of error is 
brought by parties not entitled to it, 
the practice is to quash the writ. 
Shaw v. Blair, 4 Cush. (Mass.) 97. 

[b] Undated writ.—The mere 
fact that a writ of error is undated 
is not ground for quashing it if such 
writ has been properly returned. 
Ogden v. Lyman, 1 Day (Conn.) 34. 

19. State Bank v. Whiting, 12 
Ark. 119; State Bank v. Ruddell, 10 
Ark. 123; King v. Coit, 4 Day (Conn. ) 
129; Collier v. Grey, 105 Tll. A. 485; 
Waukesha Malleable Iron Co. Vv. 
Kingman, 96 Ill. A. 510. 

fal A writ of error is a new suit, 
and a plea in abatement is properly 
pleaded to the writ in the appellate 
court, the same as in actions at law 
in trial courts. Waukesha Mallea- 
ble Iron Co. v. Kingman, 96 Ill. A. 


510. 

[b] Privilege of exemption from 
service of writ.—A member of the 
general assembly who has_ been 
served with a writ of error during 
the session in violation of his privi- 
lege may avail himself thereof by a 
plea in abatement. King v. Coit, 4 
Deayve(Conm.)) Leona. ? 

20. See cases in preceding. sec- 
tions and in other notes in this sec- 
tion. 

21. 
Finderen, 


Waters-Pierce Oil Co. v. Van 
137 Fed. 557, 70 CCA 255 


A judge holding court for a/ 


(objection that separate and distinct 

judgments are joined in the same 

writ may be waived). 
Waiver of service see 

1296. 

Bd es of appearance see 


22. See infra §§ 1299, 1300. 

23. Wilson v. New York L., etc., 
Ins. Co., 12 Pet. (U. S.) 140, 9 L. ed. 
1032; Turner v. Collins; 8 Ga. 252; 
Beaubien v. Barbour, 2 Ill. 386; De- 
laney v. Husband, 64 N. J. L. 275, 45 
A 265. 

24. Hagar v. Coup, 50 Mich. 54, 14 
NW 698; Wilson v. Wetmore, 1 Hill 
(N. Y.) 216; Showers v. Showers, 27 
Pa. 485, 67 AmD 487. 

[a] Writ contained in moving pa- 
pers.—It is not enough that the pa- 
pers on which a party moves to 
quash or supersede a writ of error 
contain a copy of the writ in which 
the defect appeared Wilson v. Wet- 
more, 1 Hall (Ne WY.) 2165 

State Bank v. Whiting, 12 
119; State Bank v. Ruddell, 10 
. 123; Collier’ vy. ‘Grey, 105 fll) “A: 


26. Andrews v. John Church Co., 
1 Ga. A. 560, 58 SE 130. 

27. Hodge v. Williams, 22 How. 
(U. S.) 87, 16 L. ed. 237; Fremon vy. 


supra § 


infra § 


Carondelet, 25 Mo. 62; 2 Tidd Pr. 
1161. 

28.° St. 5. Geol c 13: 

29. U. S.—Walton v. Marietta 


Chair Cor ih U.S) 342-51 5S 626% 
39 L. ed. 725 (collecting cases); Na- 
tional Bank of Commerce vy. National 
Bank of Commerce, 99 U. S. 608, 25 
L. ed. 362; Atherton v. Fowler, 91 
U. S. 148, 23 L. ed. 265; Hampton v. 
Rouse, 15 Wall. 684, 21 L. ed. 250; 
McVeigh v. U. S., 8 Wall. 640, 19 L. 
ed. 511; Alaska United Gold Min. 
Co. v. Keating, 116 Fed. 561, 53 CCA 
655; Cotter v. Alabama Great So. R. 
Co: 61 oMedh 747, L0v CEA, 355 Ul Ss ve 
Six Lots of Ground, 27 F. Cas. No. 
16,299, -1. Woods 234° [aff?91 U.S: 
21, 23 L. ed. 193]. But compare Bon- 
durant v. Watson, 103 U. S. 278, 26 
L. ed. 447; Porter v. Foley, 21 How. 
393, 16 Ix ed. 154; Mossman v. Hig- 
ginson, 4 Dall. 12, 1 L. ed. 720. 
Ala.—Lyon v. Malone, 4 Port. 414; 
De Sylva v. Henry, 3 Port. 132. 
Fla.—Williams v. Pitt, 38 Fla. 162, 
ch i 936; Driggs v. Higgins, 19 Fla. 
N. M.—Valencia County v. Atlan- 
CICMOELeh dy CO wouUN. IV. 62k OY 5198 
ek Y.—Heath v. Wright, 1 HowPr 
[a] Extent and limits of rule. 
(1) But the writ should itself con- 


tain material for the amendment 
(Ellis v. Brown, 1 Ark. 82; Ander- 
son v. Darien Bank, 5 Ga. 582), and 
(2) an amendment by which virtu- 
ally a new writ is made is not per- 
missible (Graham y. Hardin, 4 Dana 


(Ky.) 559; Smith v. Hornback, 3 
A. K, Marsh. (Ky.) 379. 
[b] Teste of writ and seal.—(1) 


In Hamilton v. Moore, 3 Dall. (U. 
S.) 371, 1 L. ed. 642, it was hela 
that a writ must bear teste of the 
term preceding that to which it is 
returnable, and that if there is a 
term intervening, it is a defect 
which cannot be amended. (2) But 
under U. S. Rev. St. § 1005, provid- 
ing that the supreme court may at 
any time, in its discretion and on 
such terms aS may be just, allow 
an amendment of a writ of error, 
where there is a mistake in the teste 
of the writ, or a seal to the 
writ is wanting, a mistake in the 
teste of a writ of error as to the 
date and the omission of the seal of 
the court therefrom may be cor- 
rected, and does not require that 
the writ shall be dismissed. Alaska 
United Gold Min. Co. v. Keating, 116 
Fed: 561, 53 CCA 655. SeéiLonge ve 
Farmers’ State Bank, 147 Fed. 360, ~ 
77 CCA 538, 9 LRANS 585 (holding 
that the fact that a writ of error 
was attested by the judge of the 
federal district court and by the dis- 
trict court clerk was a defect which: 
was amendable). (3) The seal may 
be supplied in the appellate court. 
Burnham v. North Chicago St. R. 
Co., 87 Fed: 168, 30 CCA 594) Cotter 
v. Alabama Great So. R. Co., 61 Fed. 
747, 10 CCA 35. (4) A mistake ‘in 
testing a writ of error in the name, 
of a former chief justice of the su- 
preme court may be rectified by 
amendment, and such amendment 
will be directed to be made. Wil- 
liams ve Pitt938 Flat 162).20/'S) 9386: 

[c] Erroneous direction.—Where 
the writ of error was directed to the 
judge presiding at the trial instead 
of to the clerk, the supreme court 
allowed an amendment to the writ 
in this particular. Roberts v. An- 
derson, Minor (Ala.) 113. 

{d] Entry of filing of petition.— 
The court can correct an error in 
the clerk’s entry of filing of a peti- 
tion for writ of error so as to con- 
form to the truth. Gress Lumber 
Cot ve Coody; +99 ‘Gan Wis, 2s Sie loos 

30. Bondurant v. Watson, 103 U. 
S. 278, 26 L. ed. 447. See Rye v. 
Banks, 66 Fla. 434, 63 S 825 (holding 
that, where a writ of error is know- 
ingly dated back to the filing of the 
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[§ 1300] (bh) Designation of Parties. In many 

jurisdictions a writ of error may be amended in [§ 1302] 3. 

the court of error as to any defect in the parties,*+ | General. 


provided the record shows enough to authorize 


the amendment.®? 


[§ 1301] 


precipe, and the writ is returnable 
more than ninety days from its date, 
in violation of acts [1907] ec 5638, 
the supreme court will not, after dis- 
missal and the expiration of the 
time within which a writ of error 
may be issued, amend the writ to 
make it effectual). 

31. U. S.—Walton v. Marietta 
Chair Co., 157 U., S. 342, 15 SCt 626, 
39 L. ed. 725; Estes v. Trabue, 128 
Wa tShe22bie 9 ISCt (585132 i red 4437 5 
Brock v. Fuller Lumber Co., 153 Fed. 
i272 OCA R40 2°) Dhomas! wv. Green 
County, 146 Fed. 969, 77 CCA 487. 
But see Pearson v. Yewdall, 95 U. S. 
294, 24 L. ed. 436 (holding that the 
supreme court would not allow a de- 
fect in parties to be cured by amend- 
ment where the questions raised by 
the writ of error had been settled 
by earlier and repeated decisions). 

Ala.—Colvin v. Owens, 22 Ala. 782; 
aes v. Steele, 18 Ala. 815, 54 AmD 

i. 

Colo.—Vance v. Rockwell, 3 Colo. 

0 . 


gop boring vy. Wittich, 16 Fla. 
Ga.—Cox v. Macon, etc., R. Co., 12 

Ga. 270; Beall v. Fox, 4 Ga. 403. 
Ky.—Castleman v. Homes, 7 T. B. 


Mon. 591; Chambers v. Wilkins, 2 
Litt. 145. 
N. Y.—Fleet v. Youngs, 11 Wend. 


522; Clapp v. Bromagham, 9 Cow. 
304 


Oh.—Snider v. Young, 72 Oh. St. 
494, 74 NE 822. 

Pa.—Guhr v. Chambers, 8 Serg. & 
Ra bit; 

Contra Gasquett. v., Berry, 6 Ark. 
246. 

{a] But the discretionary power 
of the appellate court to permit such 
amendment will not be _ exercised, 
unless the application therefor is 
made before the expiration of time 
limited by law for suing out the 
writ. Cornell v. Franklin, 40 Fla. 
149, 23 S 589, 74 AmSR 131; State 
v. Canfield, 40 Fla. 36, 23 S 591, 42 
LRA 72. Compare Altenberg  v. 
Grant, 83 Fed. 980, 28 CCA 244. 

32. Thomas v. Green County, 146 
Fed. 969, 77 CCA 487. 

83. Roebuck v. Duprey, 2 Ala. 
352; Lecat v. Salle, 1 Port. (Ala.) 
287; Orlando First Nat. Bank v. 
King, 36 Fla. 25, 18 S 1; Christopher 
v. Newnham, 34 Fla. 370, 16 S 274; 
Clifford v. Keating, 4 Ill. 250; Pope 
v. Reilly, 29 U. C. Q. B. 478. And 
see Sheldon v. McEvers, 1 Johns. 
Cas. (N. Y.) 169. As to who may 
issue the writ and the effect of a 
failure to file the scire facias on the 
return day see Orlando First Nat. 
Bank v. King, 3¢ Fla. 25,18 S 1. As 
to whom the writ must be directed 
to and when returnable see Sammis 
v. Wightman, 25 Fla. 547, 6 S 173. 

fa] In Florida this writ has now 
been abrogated L. (1897) c 4529. 
See State v. Canfield, 40 Fla. 36, 23 
S 591, 42 LRA 72 (holding that, al- 
though the writ had been abrogated, 
the rule that the original writ should 
be returned to, and filed in, the ap- 
pellate court with the record in the 
cause, at least by the return day 
named in the writ, was not affected). 

{b] Where no writ of error has 
actually been issued, plaintiff in er- 


g. Scire Facias to Hear Errors. 
some jurisdictions, upon the grant of a writ of 
error, a seire facias ad audiendum errores is re- 
quired to be issued to defendant in error.** 
writ of error is dependent upon the form and 
sufficiency of service of the writ of scire facias, 
the statutory provisions as to which must be strictly 


In 


ficer,2® and in 


The | or service will 


ror has no right to the writ of scire 


facias until a transcript of the rec-. 


ord has been filed in the appellate 


court. Breaton vy. Johnson, 1 Ill. A. 
160. 
{[c] New process.—When a scire 


facias is defective, the court, in the 
exercise of its discretion, may per- 
mit the plaintiff in error to take out 
a new process returnable at a subse- 
quent day in the term or at the 
term next ensuing. Tandy v. Rowell, 
54 N. H., 384. 

[d] Alias writ.—(1) If the scire 
facias issued on suing out a writ of 
error is insufficient, an alias writ 
may issue to the proper party, 
which, when served, will give juris- 
diction. Birkby v. Solomons, 15 Ill. 
120. (2) Where proceedings in error 
were instituted within the three-year 
period, but a scire facias was not 
served because counsel for plaintiff 
in error were led to believe that de- 
fendants in error would appear, a 
motion to dismiss filed within six 
months will not be granted, but 
plaintiff in error will be permitted 
to serve an alias or pluries writ un- 
der Supr. Ct. Rule No. 3 (80 P vii). 
coterie vy. Hill, 55 Colo. 65; 132 

[e] Im name of state.—A_ scire 
facias to hear errors is process and 
therefore should run in the name of 


the state. Weiskoph v. Dibble, 18 
Fla. 22. 

{f] Illinois appellate court. — 
The transcript required to be filed 


with petition for certiorari to review 
a judgment of the appellate court is 
to be considered as a due return to 
the writ, if awarded, so that a scire 
facias to hear errors should be is- 
sued to all defendants in error of 
whom the court had not obtained 
jurisdiction by an appearance in op- 
position to the petition. Freitag v. 
Union Stock Yards, etc., T..Co., 262 
Tll. 551, 104 NE 901 [dism writ of 
error 180 Ill. A. 268]. 

84. Preston v. State, 43 Fla. 401, 
31 S 346; Solary v. Weed, 43 Fla. 271, 
32 S 779; Simmons v. Bevill, 42 Fla. 
356, 29 S 441; Tyles v. Beall, 37 Fla. 
549, 20 S 775; Christopher v. Newn- 
ham, 34 Fla. 370, 16 S 274; Kennesaw 
Mills Co. v. Bynum, 34 Fla. 360, 16 
S 276; Driggs v. Higgins, 19 Fla. 103; 
Glover v. Heath, 3 Mass. 252; Roch- 
ester v. Roberts, 25 N. H. 495. Com- 
pare Birkby v. Solomons, 15 Ill. 120. 

[a] Motion to reinstate writ of 
error, after dismissal, because of 
failure to serve scire facias.—Pyles 
v. Beall, 37 Fla. 557, 20 S 778. 

[b] Statement of errors.— The 
should be stated in the scire 
rather than in the writ of 
Peirce v. Adams, 8 Mass. 383. 
Waiver of service.—That one 
counsel for defendants in er- 
the trial court receipted for 
copies of the printed abstract of 
plaintiff in error did not constitute a 
waiver of service of scire facias. 
lary mere VWaustills 55> Colo: #65, a132 

66. 


35. Sammis v. Wightman, 25 Fla. 
547; 6 S L173: 

[a] Amendment as to parties.— 
Where a scire facias describes cor- 
rectly in its recital the parties to the 
judgment complained of, but in the 


uxt 


[$§ 1300-1302 


followed;*+ but errors of mere form are not fatal.%* 


Citation or Other Process—a. In 


The citation, summons, or other process 
on appeal or proceedings in error must be properly 
issued, attested, 


and served by an authorized of- 
all cases the statutory provisions 


with regard to its issuance, form, service, and re- 
turn: must be substantially followed, or the writ 


be quashed or set aside on mo- 


tion, or the appeal or writ of error will be dis- 
missed or stricken from the docket, according to 
the practice in the particular jurisdiction,*’ unless 


citing part brings in parties whose 
names do not appear in the writ of 
error, the irregularity in the scire 
facias may be cured by amendment. 
U. S. Mutual Acc. Assoc. v. Weller, 
30 Fla. 210, 11 S 786. 

[b] Misdescription of parties.— 
Where, in the citing part of a scire 
facias aq audiendum errores, a party 
is described as guardian of another, 
and in the recital of such writ and 
in the writ of error is described as 
the next friend, the word “guardian” 


will be construed to mean “next 
friend,’ and the variance is imma- 
terial. U. S. Mutual Ace. Assoc. v. 


Weller, 30 Fla. 210, 11 S 786. 

36. Wellington v. Beck, 29 Colo. 
73, 66 P 881; Joost v. Elliott, 20 Fla. 
2Ae poe v. Ada, 24 Okl. 168, 103 


Service see infra § 1310 et seq. 
Time of issuance see infra § 1303. 
37. Ariz.—Johns v. Phenix Nat. 
Bank, 6 Ariz. 290, 56 P 725. : 
Cal.—Ferris v. Coover, 11 Cal. 175. 
Colo.—Wellington vy. Beck, 29 Colo. 
73, 66 P 881. 
oS eee v. Nabers, 14 Ga. 
Ind.—Price vy. Baker, 41 Ind. 570. 
| Ky.—Greer v. Spencer, 3 KyL 469. 
La.—Gagneaux v. Desonier, 109 La. 
460, 33 S 561; Schmitt vy. Drouet, 42 
La. Ann. 716, 7 S 746; Lambeth v. 
Vawter, 6 Rob. 127. 
Miss.—Natchez Ins. Co. v. Stanton, 


5 Miss. 7; Trahern vy. Shackelf 
4 Miss. 73. sone 


Geis v. Porter, 31 Oh. Cir. 
Okl.—Paulter v. Manuel, 2 ; 
108 P 749. BORER 
ex.—Vineyard v. McCombs, 1006 
Tex. 318, 99 SW 544 [rev (Civ. A.) 93 
SW 482]; Roberts v. Landrum, 3 Tex. 
16; Morgan vy. Oliver, (Civ. A.) 129 
as Cor Seon 45 Tex. Civ. 
. 10, ; Aspley v. Alcott, 
(cys A.) A SW “pet FO ie 
orm and requisites se 
1304 et seq. a sain ‘ 
Service see infra § 1310 et seq. 
Return see infra § 1315. 
[a] In Pennsylvania an appeal 
om ao oe eee wills see Laukhuff’s 
St., a. Super. 538 a. 
585, 67 A 874]. ea ig RAT: 
[b]. Authority of clerk to issue ci- 
Leer oF abn hs is the written 
recipe erefor. Lobell v. i E 
19 Wyo. 170, 115 P 69. OF Se 
[c] In fexas, as a writ of error is 
perfected by filing with the district 
clerk the petition and bond for such 
writ, the record being not filable in 
the appellate court until there has 
been service of the citation in error, 
the proper order to be made in a case 
filed in the appellate court in writ 
of error from the district court, when 
service is defective, is one striking 
the case from the docket and not one 
dismissing the writ, thus leaving 
plaintiff in error at liberty to with- 
draw his transcript for further use, 
and to again present his cause after 
service has been obtained, while the 
former course would necessitate the 
beginning of an entirely new pro- 
ceeding, time for which might have 
elapsed. Vineyard v. McCombs, 99 
SW 544 [rev (Civ. A.) 983 SW 4821; 
Thompson y. Anderson, 82 Tex. 237, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1302-1305] 


the defect or irregularity is due to the fault of 
the clerk or other officer, and not of appellant or 
plaintiff in error,’* or unless it may be and is 
waived *® or cured by amendment.*° 
jurisdictions a citation on appeal or error is no 
part of the record, and the fact of its having 
been issued and served may be proved aliunde.*! 


[§ 1303] b. Time of Issuance. 


other process on appeal or error should not be 
issued before the appeal is taken or petition in 
error filed,4? and as a rule it must be issued within 
the time prescribed by the statute;4? but in some 
jurisdictions the citation is not jurisdictional, and 
the fact that it is not issued until after the time | , 
limited for taking the appeal or for return of 
the writ of error does not defeat the jurisdiction 
of the appellate court or necessarily constitute 
ground for dismissal, but the court may allow a 
citation to issue after such time on a showing of 
a sufficient excuse for the delay.** 


4 ed } 


APPEAL AND ERROR 


made.*é 
[§ 1304] 
eral. 


But in some 


The citation or 


name the court 


[§ 1305] 


Clerical error | vitiate it.49 


as to the date of the citation will be disregarded ;** 


18 SW 153; American Nat. Ins. Co. 
v. Rodriguez, (Civ. A.) 145 SW 654, 
147 SW 678. 

[ad] Sufficiency of. objection see 
Jacksonville, etce., rumete., Co, 
Broughton, 38 Fla. 139, 20.8829. 

38. McCutchen v. Hudson, 132"i2a, 
177, 61 S 157; Simonton v. Mitchel,- 
PS. 92.0381 (Sno. Llenry SaSuce., 
1i3 a. 8s, 87S. 756; Gasneaux wy. 
Desonier, 109 La. 460, 33 S 561; 
Cockerham v. Bosley, 52 La. Ann. 65, 
26 S 814; Philips v. Her Creditors, 
37 La. Ann. 701; Surgi v. New Or- 
leans, 13 La. Ann. 32; Barton v. 
Kavanaugh, 12 La: Ann. "332: Ford v. 
RANA Mann. Unrep. Cas. (La.) 
3 


39. Waiver see infra § 1342 et seq. 

40. Amendment see infra § 1316. 

41. Innerarity v. Byrne, 5 How. 
(CU. S.) 295, 12 L. ed. 159. 

42. Brownville v. Middleton, 1 
Nebr. 10 (holding that the supreme 
court acquires no jurisdiction by a 
summons in error issued before the 
petition in error has been filed with 
the transcript of the district court 


S.—Davidson v. Lanier, 4 
7.1Y. Ua fel Wd teoeas Df Wed Shae hie 
Curry, 6 How. 106, 12 
Ala.—Harris v. Richardson, Minor 
97. 
1B); 
435. 
Fla.—Lancaster Nat. Bank v. New- 
heart, 41 Fla. 470, 27 S 297. 
La.—Bradford v. Erwin, 11 La. 509. 
Nebr.—Republican Valley RAICOmN. 


C.—Chester v. Morgan, 11 App. 


Sayer, 13 Nebr. 280, 13 NW 404; 
Baker v. Sloss, 13 Nebr. 230, 13 NW 
212. 


Oh.—Baltimore, etc., R. Co. v. Am- 
bach, 55 Oh, St. 553, 45 NE 719; Mc- 
Donald v. Ketchum, 53 Oh. St. 519, 42 
NE 322; Bowen v. Bowen, 36 Oh. 
St. 312; Robinson v. Orr, 16 Oh. St. 
284. 

Okl.—Oklahoma City v. Wheeland, 
40 Okl. 308, 137 P 1172; Spaulding 
Mfg. Co. v. Buckholtz, 40 ‘Okl. 54, 135 
P 1052; Taliaferro v. James, 31 Okl. 
168, 120 P 651; Parks v. Ada, 24 Okl. 
168, 103 P 607. 

Tex.—Peters v. Willis, 44 Tex. 568; 
Graham v. Sterns, 16 Tex. 153’ Cham- 
bers v. Shaw, 16 Tex. 143; Roberts v. 
Landrum, 3 Tex. 16; .Swilley v. 
Blount, 36 Tex. Civ. A. 583, 82 SW 
790; Cotton v. Patterson, (Civ. A.) 
59 SW 568. 

Wyo.—Lobell v. Stock Oil Co., 19 
Wyo. 170, 115 P 69; Caldwell v. State, 
12 Wyo. 206, 74 P 496. 

And see other cases supra § 1284. 

[a] Time of issuance under par- 
ticular statutes.—Walton v. Wil- 
liams, 5 Okl. 642, 49 P 1022; Western 
Union Tel. Co. v. White, (Tex. Civ. 
A.) 143 SW 958; Lobell v. Stock Oil 


Cons Wyi0s 170.51 Eb OP 6 Oe uh iv 
McKay, 6 Wyo. 466, 46 P 853. 

[b] Parties not mentioned in the 
citation cannot be brought in after 
the time has expired for taking an 
appeal. Lancaster Nat. Bank v. New- 
heart, 41 Fla. 470, 27 S 297. See also 
Kidder v. Fidelity Ins., ete., Co., 105 
Fed. 821, 44 CCA 593. 

44, Mattingly v. Northwestern Vir- 
ginia Ee CO. loS Utero Oo) Looe 
725, 39 L. ed. 894; Jacobs v. George, 
LHP WS. 405,14 Ste t59,.0 14 leas 
1127; Mendenhall v. Hall, 134 U. S. 
559, 10 SCt 616, 33 L. ed. 1012; Evans 
v. State Bank, 134 U. S. 330, 10 SCt 
493, 33 L. ed. 917; Rector v. Alcorn, 
204 Fed. 748, 123 CCA 125; Nome, 
etc., Co. v. Ames Mercantile Co., 187 
Fed. 928, 109 CCA 650; Berliner 
Gramophone Co. v. Seaman, 108 Fed. 
714, 47 CCA 630 (collecting and re- 
viewing cases); Robinson v. Arkan- 
Sas. Toy (& Tr Coy 72 Ark. 4750 81 SW, 


609; Ulman v. Briggs, 32 La. Ann. 
657; Boutte v. Boutte, 30 La. Ann. 
177; Barremore v. Bradford, °10 La. 


149; Western Union Tel. Co. vy. White, 
(Tex. Civ. A.) 143 SW 958. But see 
Hudson v. Limestone Natural Gas 
Co., 144 Fed. 952, 75 CCA 678 (hold- 
ing that the court has no power to 
award a citation a year after the ap- 
peal was allowed, and, by a nunc pro 
tune order, allow the appeal to stand 
as of the date when the record was 


filed). 
45. Davidson v. Lanier, 4 Wall. 
(U. S.) 447, 18 L. ed. 377. And see 


New Iberia Tel. Exch, v. Cumberland 
Sha ceke Co., (51 las FAnn.y 1022) -25 
S 975. 


46. Martin Mach. Works v. Miller, 
132 Ala. 629, 32 S 305; Kimbrell v. 
Rogers, 90 Ala. 339, 7 S 241; Gag- 
neaux v. Desonier, 109 La. 460, 33 S 


561.. See supra § 1302; infra § 1341. 
47. Ala.—Harris v. Harris, 41 Ala. 
364. 


Ariz.—Johns v. Phoenix Nat. Bank, 
6 Ariz. 290, 56 P 725 (holding that, 
under Rev. St. par 856, providing that 
a summons in error shall “require 
the defendant in error to appear” be- 
fore the supreme court, a summons 
directed to the sheriff, requiring him 
to summon defendant to appear be- 


fore the supreme court, is insuffi- 
cient). 
Fla.—D. R. Dunlap Mercantile Co. 


v. St. John, 36 Ma. 303, 18 S 761. 
Kan.—Glick v. Lowe, 63 Kan. 160, 
65.P 231. 
La.—Gagneaux v. Desonier, 109 La. 


Tex.—Thompson v. Anderson, 82 
Tex. 237, 18 SW 153 (failure to show 
when petition in error was filed); 
Thomas v. Thomas, 57 Tex. 516 (fail- 


SO aad 


and in some states appellant will not be prejudiced 
by omission or delay on the part of the clerk in 
issuing citation for which proper prayer was 


c. Form and Requisites—(1) In Gen- 
The citation or other process on appeal or 
error must clearly designate and describe the par- 
ties and the judgments or orders appealed from, 
specify the return day, and be properly signed, at- 
tested, and sealed, and otherwise comply substan- 
tially with the statutory requirements.*7 


It must 
into which appellee or defendant 


in error is cited, as required by the statute.*% 

(2) Designation of Parties. The names 
of all the parties as to whom relief is sought on 
the appeal or writ of error must appear in the 
citation or summons; but where such names do 
properly appear, the use of general or indefinite 
expressions as descriptive of such parties will not 
And under some statutes the residence 


ure to state date when petition in 
error was filed and that writ of error 
and supersedeas have been granted); 
eee clen v. Mathes, (Civ. A.) 65 S 


: EMRE: citation or summons see in- 
ra 

Description of judgment or order 
see infra § 1306 
Pi ate Look ia of parties see infra § 


Bie paar’, attestation, and seal see 
infra § 1309. 

Specification of return day see in- 
fra § 1307. 

[a] Statement sufficient as to fil- 
ing of petition in error.—Bechthold v. 
Fisher;:, 12° Oh.” Cir. Ct. 559, 5° Ohi 
Cir. Dec. 685. 

{b] Where an appeal is allowed 
by the court during the term at 
which the decree was rendered, and 
security is taken out of court or after 
the term, a citation is necessary only 
to show that the appeal has not been 
abandoned by the failure to furnish 
the security before the, adjournment; 
and an. order on appellee to appear 
and argue the cause, if he sees fit, 
is the legal equivalent of a citation 
for all the purposes of such an ap- 
peal. Dodge v. Knowles, 114 U. S. 
430, 5 SCt er197, 29 L. ed. 144, 

[e] Date as surplusage.—When 
notice was given to appear at the 
next regular return day of the su- 
preme court, the addition of a date, 
is mere surplusage, and when it was 
also the error of the clerk it should 
not prejudice plaintiff’s right of ap- 
peal. New Iberia Tel. Exch. v. Cum- 
berland Tel., .ete., Co., 51 Lua: Ann, 

1022, 25 S 975. And see as to clerical 
error in date supra § 1303. 

[d] Need not be made returnable 
to appellate court.—Harris v. Harris, 
41 Ala. 364. 

48. Gagneaux vy. Desonier, 109 La. 
460, 33 S 561. 

49. U. S.—Kail v. Whitmore, 6 
Wall. 451, 18 Li. ed. 862 (holding that, 
where the writ of error described 
plaintiffs in error as “Samuel Kail, 
Sebert Larson, and Brick Enwell,” 
while the citation described them as 
“Samuel Kail, Seford Larson, and 
Erick Envil,” the writ would be dis- 
missed). 

Fla.—Guarantee Trust, ete., Co. v. 
Buddington, 23 Fla. 514, 2 S 885. 

Kan.—Glick v. Lowe, 63 Kan. 160, 
65 P 231 (holding that a summons in 
error, in which no persons are named 
as defendants in error in either the 
head or body of the writ, but which 
names certain persons as attorneys 
for defendants in error not desig- 
nated, is fatally defective, and gives 
the court no jurisdiction). 

Haare CSTE OSS v. Camp, 6 Miss. 


1919 [30nd] 


of the parties must be stated.°° The fact that the 
citation on appeal does not name appellee in his 
representative capacity is not ground for dismis- 
sal.°t 

[§ 1306] (3) Description of Judgment, Decree, 
or Order. The citation on appeal or error must 
contain a sufficient description of the judgment, de- 
eree, or order to notify appellee or defendant in 
error with reasonable certainty what judgment, de- 
cree, or order is complained of.°? 

[§ 1307] (4) Specification of Return Day. The 
return day of the citation or summons should be 
set out, although an error in such return day is 
not usually fatal.>% 

[§ 1308] (5) To Whom Addressed. 
tion or summons should be addressed to the proper 
parties as appellees or defendants in error, and to 
those who are the actual parties at the time the 
proceeding is allowed and prosecuted,** and to all 


APPEAL AND ERROR 


The cita- 


; ’ are oo 


». 


[§§ 1305-1311 


a es © 


The citation or summons must be signed and at- 
tested by’ the proper person as required by the 
statute,°* and must be under the seal of the court 
by which it was issued, where this is required by 
law.°? Where a citation is necessary, and the law 
requires it to be signed by the judge, a process 
signed by the clerk is invalid.°’ The teste should 
be as of process of the appellate court, although is- 
sued by the clerk of the lower court. ’59 

[§ 1310] d. Service and Return—(1) In General. 
The citation or other process on appeal or error 
must in all cases be properly served, either per- 
sonally or constructively,°° and in some jurisdic- 
tions by the proper officer of the court or his 
deputy. 

in 1311] (2) Persons to Be Served. The general 
rule is that all parties to the judgment, order, or 
decree below, whose interests may be adversely af- 
fected by the result of the appeal or proceeding 


of the necessary parties.°*® 
[§ 1309] 


N. M.—R. H. Pierce Co. v. Richard- 
son, 14 N. M. 340, 93 P 717. 

Okl.—Springfield F. & M. Ins. Co. 
v. Gish, 23 Okl. 824, 102 P 708. 

Tex.—-Jordan v. Terry, 33 Tex. 680; 
Battle v. Eddy, 31 Tex. 368; Sydec v. 
Duran, 2 Tex. Unrep. Cas. 304. 

[a] Form of citation in error may 
be found set out in Worcester v. 
peg: 6 Pet CU: 1S.) jobo,  Salwed. 


{[b] Effect of acceptance.—W here 
a citation to defendants in error was 
issued at the instance of “HE. Peale,” 
as plaintiff in error, instead of ‘“Eli- 
jah Peale, Trustee of the Agricul- 
tural Bank of Mississippi,” it was 
held that the error was not a fatal 
one, especially as the attorney of the 
parties accepted service of the cita- 
tion. Peale v. Phipps, 8 How. (U. 
So) 256," 12). ed. 1070. 


50. Covitt v. Anderson, 384 Tex. 
262. . 

51. Hearing v. Mound City L. Ins. 
Co., 29 La. Ann. 832. 


52. Parker v. Des Moines Life 
Assoc., 108 Iowa 117, 78 NW 826; 
Lynch vy. Brewer, 16 La. 247; Thomp- 
son vy. Anderson, 82 Tex. 237, 18 SW 
153; Crane v. Hogan, (Tex.) 7 SW 
Dilis ’Schonfield v. Turner, (Tex.) 6 SW 
628; McGuire v. Newbill, 54 Tex. 317; 
Jordan v. Terry, 33 Tex. 680; Maddi- 
son v. Mathews, (Tex. Civ. A.) 65 SW 


198. 

58. Shute v. Keyser, 149 U. S. 649, 
13 SCt 960, 37 L. ed. 884; Crabtree v. 
Segrist, ay We SE 773, 8 -SCt 1394, 
32 L. ed. 323; Virginia Valley Ins. 
Co. v. Mordecai, 21 How. (U. S.) 195, 
16 L. ed. 94; Yeaton v. Lenox, 7 Pet. 
(U. S.) 220, 8 L. ed. 664; Nome, etc., 
Co. v. Ames Mercantile Co., 187 Fed. 
928, 109 CCA 650; Love v. Busch, 142 
Fed. 429, 73 CCA 545; Farmers’ L. & 
i Co.rv. Chicago, ete: KR. Co, 73) Red: 
314, 19 CCA 477; Campbell’s App., 76 
Conn. 284, 56 A 554; Allen vy. Hen- 
ley, 130 La. 861, 58 S 688; Hempkin 
v. Averett, 12 La. 482; Ginn v. Clack, 
12 La. 480. 

54. Bigler v. Waller, 12 Wall. (U. 
S.) 142, 20 L. ed. 260; Lynch v. Brew- 
er, 16 La. 247. 

[a] Deceased party.—A citation is 
irregular if addressed to a deceased 
party. Bigler v. Waller, 12 Wall. (U. 
S.) 142, 20 L. ed. 260. 

[b] WPartnership.—It is irregular 
to address a citation to a firm in the 
firm name instead of to the individ- 
ual partners. U.S. v. Hopewell, 51 
Fed. 798, 2 CCA 510. 

[c] But directing a citation “et 
al.” does not vitiate it where the body 
of the citation expressly names the 
parties to whom it is directed. Guar- 
antee Trust, etc., Co. v. Buddington, 
23 Fla. 514, 2 S 885. 

55. Gray v. Grand Forks Mercan- 
tile Co., 138 Fed. 344, 70 CCA 634; 


(6) Signature, Attestation, and Seal. 


in error, 


Lanoue v. Reed, 7 La. 112 (where, in 
an action, a wife, as heir, sued to- 
gether with her husband, the cita- 
tion was directed to her alone, al- 
though served on the husband, and 
the appeal was dismissed). 

Service see infra § 1311. 

56. Villabolos v. U. S., 6 How. (U. 

S.) 81, 12 L: ed. 352; Guarantee Trust, 
ete., Co. v. Buddington, 23 Fla. 514, 
2 S 885; and other cases infra this 
section. 

[a] Federal courts.—(1) Under U. 
S. Rev. St. § 999, a citation may be 
signed by a judge of the court from 
which the appeal is taken, or by a 
justice of the supreme court. Brown 
v. McConnell, 124 U. S. 489, 8 SCt 559, 
31 L. ed. 495. (2) Signature by the 
clerk is insufficient. See infra note 
58.. (8) Where one of the judges of 
the circuit court had ,approved an 
appeal bond, it was held competent, 
under U.S. Rev. St. § 999, for an- 
other judge of that court, who might 
have granted the appeal and approved 
the bond, to sign the citation. Farm- 
ers’ L. & T. Co. v. Chicago, etc., R. 
Co., 73 Fed. 314,19 CCA 477. 

57. Ward,.v. Bowmar, 12 La. 571; 
Smith vy. Blount, 10 La. 483; Camp- 
bell v. Karr, 7 La. 70. See also Proc- 
ess [32 Cyc 441]. 

58. Brown v. McConnell, 124 U. S. 
489, 8 SCt 559, 31 Li ed. 495; Richards 
v. Mackall, 113° U.S) 5395.5 _ SCt 535, 
28 L. ed. 1132; Palmer v. Donner, 7 
Wall. 541, 19 L. ed. 99; Villabolos v. 
Wenss, 6 How. 81, 125 edwn3da2. Uses: 
Vv. Hodge, 3 How. 534,11 Ta. ed. 714; 
Freeman vy. Clay, 48 Fed. 849, 1 CCA 
115; Parks v. Ada, "24 OkI, 168, 103 
P 607. Compare Process [32 Cyc 
1440]. 

59. D. R. Dunlap Mercantile Co. v. 
St. John, 36 Fla. 303, 18 S 761 (paper 
not tested by chief justice of su- 
preme court,-but by clerk of the cir- 
cuit court, who issued it, not suffi- 
cient); Guarantee Trust, etc., Co. v. 
Buddington, 23 Fla. 514, 2 S 885; 
Joost v. Elliott, 20 Fla. 924; Coleman 
v. Tidwell, 6 Miss. 12. See also Proc- 
ess [32 Cyc 439]. 

60. U. S.—Lloyd v. Alexander, 1 
Cranch 365, 2 L. ed.-137; Martin v. 
Burford, 176 Fed. 554, 100 CCA 159 
(personal service required); Smith v. 
Ferst, 66 Fed. 798, 14 CCA 96. 

Ala.—Frierson v. Haley, 1 Ala. <A. 


576, 55 S 429; Chenault vy. Bush, 3 
Stew. & P. 342; Sewall v. Bates, 2 
Stew. 462. 


Fla.—Whitfield v. Leonard, 38 Fla. 
1, 20 S 764. 

Kan.—Chicago, etc., R. Co. v. Guild, 
61 Kan. 213, 59 P 283; Bey redness 
v. Theis, 9 Kan. A. 770, 59, Pe 

Oh.—Riecard v. Porter, 31 oe Cir. 
Ct. 146; Bechthold v. Fisher, 12 Oh. 
Cir. Ct.;559,.5 Oh. Cir. Dec. 685, 

Okl.—Coleman y. Eaton, 26 Okl. 


or persons legally representing them, 
should be served,®°? and in some jurisdictions, al- 


858, 110 P 672; Strange v. Crismon, 
22 Okl. 841, 98 P 987; Wedd v. Gates, 
15 Okl. 602, 82 P 808. 

Tex.—Davenport v. Field, 12 Tex. 
94-5 Mays. iv. MOrbesa ll ples uaecoae 
Henry v. Boulter, 26 Tex. Civ. A. 387, 
63 SW 1056; Yarnell v. Burnett, 25 
Tex. Civ. A. 26, 61 SW 153; Moore v. 
‘Hitchler, 16 Tex. Civ. A. 44, 40 SW 
197; Womack y, Slade, (Civ. A.) 23 
SW 1002 

And see other cases in following 
sections. 

[a]. Methods of service of citation 
named in statute not exclusive. Baca 
v. Anaya, 14 N. M. 20, 89 P 314. 

[b] Service by publication (1) al- 
lowed where appellees cannot be 
reached personally or by mail. Baca 
v. Anaya, 14 N. M. 20, 89 P 314. (2) 
And where the record in the cause 
has been filed in the supreme court, 
and all that remains to invest it with 
complete jurisdiction is the service 
of citation, the cause is one pending 
in such court, and the notice for pub- 
lication issues from it, and not from 
the district court. Baca v. Anaya, 
supra. 

[c] Returns of nihils as equiva- 
lent to service.—In Illinois it has 
been held that, where a resident de- 
fendant in error cannot be found, so 
as to enable the officer to serve proc- 
ess on him, returns of two nihils at 
different terms of the court, accord- 
ing to the English practice, were 
equivalent to actual personal service. 
Cameron v. Savage, 40 Ill. 124. 

61. Wellington v. Beck, 29 Colo. 
73, 66 P 881 (service by private per- 
son insufficient where statute re- 
quires service by officer); Williams v. 
Hutchinson, 26 Fla. 518, 7 S 852; 
Jenssen v. Walther, 26 Fla. 448, 7S 
854; Tischler v. Wall, 20 Fla. 924. 

[a] Properly authcrized deputy.— 
Guarantee Trust, etc., Co. v. Bud- 
dington, 23 Fla. 514, 2 's 885. 

G272 0). S.—Davis v. Mercantile 
Trust Co., 152 U.S. 590, 14 SCt 693, 
38 L. ed. 563; Hardee v. Wilson, 146 
LOPS 13 SCt 39, 36 (us eds 933% 
Masterson v. Herndon, 10 Wall. 416, 
19 L. ed. 9538; Gray v. Grand Forks 
Mercantile Co., 138 Fed. 344, 70 CCA 
634; Faulkner v. Hutchins, 126 Fed. 
362, 61 CCA 425; Dodson v. Fletcher, 
78 Fed. 214, 24 CCA 69; Farmers’ L. 
& T. Co. v. McClure, 78 Fed. Ot, 24 
CCA 66; Gray v. Havemeyer, 53 Fed. 
174, 3 CCA 497. 

Fla.—Weston v. Bonney, 37 Fla. 
374, 19 S 694; Guarantee Trust, etc., 
Co. v. Buddington, 23 Fla. 514, 2 $ 
885. 

La.—Delay v. New Orleans Land 
Coigl2ve La. vad, 53 S 970; Thezan v. 
Thezan, 28 La. ‘Ann. 442; ‘Newman v. 


Levy, 26 La. Ann. 573; Lanoue v. 
Reed, 7 La. 112. But see Scheen v.. 
Hofley, Mann. Unrep. Cas. 333. An 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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though not in all, failure to serve all the parties 
will be ground for dismissal, unless such failure 


may be cured by a _ subsequent 
omitted parties. 
be served only on those parties 


are affected by the judgment, order, or decree ap- 


pealed from.* 
[§ 1312] (3) Time of Service. 


citation or other process on appeal or error must 


individual appellant has the right to 
prosecute his appeal, which is regu- 
larly taken, notwithstanding his co- 
defendants, against whom judgments 
have been previously rendered, have 
not been formally cited, and have ac- 
quiesced therein. Webb v. Keller, 39 
ia. Ann. 55,.1 S 423. 

Okl.—Holdenville First Nat. Bank 
v. Jacobs, 26 Okl. 840, 111 P 303. 

Tex.—Clark v. Thompson, 42 Tex. 
128; Lopex v. Flores, 34 Tex. 234; 
Davenport v. Field, 12 Tex. 94; As- 
pley vy. Alcott, (Civ. A.) 90 SW 885; 
State Nat. Bank v. Dallas, 28 Tex. 
Civ =A. 2995) 68) SW .os4: . Henry, ive 
Boulter, 26 Tex. Civ. A. 387, 63 SW 
1056; Yarnell v. Burnett, 25 Tex. Civ. 
A. 26, 61 SW 153. 

As to notice of appeal see infra § 
1319 et seq. 

Service on attorney see infra § 1314. 

fa] Officer of state.——Where an 
officer of a state is a party prosecut- 
ing a suit for the state, the citation, 
on error to the supreme court of the 
United States, should be served on 
such officer. De la Lande v. Louisi- 
ana, 17 How. (U. S.) 1, 15 L. ed. 93. 

[b] Partners.—(1) The service of 
summons in error upon one of the 
members of a partnership saves the 
proceeding in error as to the mem- 
bers not served; but such other par- 
ties should be served before the case 
is heard. Cowie v. Meyers, 10 OhS& 
CP 91, 7 OhNP 513. . (2) And where 
an appeal was taken from the dis- 
trict court, and it appeared that the 
parties in whose favor judgment was 
rendered were in fact partners, and 
the property in controversy was part- 
nership property, the service of the 
summons in error upon one partner 
was held sufficient to perfect the 
appeal notwithstanding the pleadings 
were entitled in the individual names 
of the partners. Ranney-Alton Mer- 
ecantile Co. v. Hanes, 9 Okl. 471, 60 
P 284. (8) But where judgment is 
rendered against the members of a 
firm personally, and a writ of error 
to review a judgment favorable to 
another defendant is sued out, but 
citation is not served on one of the 
judgment debtors, the writ will be 
dismissed, since, under such circum- 
stances, service on the firm is not 
service on the partners. State Nat. 
Bank v. Dallas, 28 Tex. Civ. A. 299, 
68 SW 334. 

[c] Bepresentation by receiver.— 
Holders of receiver’s certificates, 
among, whom the proceeds of a rail- 
road sold under foreclosure have been 
distributed, are sufficiently represent- 
ed by the receiver on an appeal by 
another creditor from the decree 
making such distribution, and com- 
pliance by the appellant with an or- 
der requiring citation on the appeal 
to be served on all the distributees 
who had counsel of record, or to 
whom the receiver was indebted in 
any considerable sum, is sufficient to 
sustain the appeal. Galveston, etc., 
ae v. House, 102 Fed. 112, 42 CCA 
205. 

{d] Substituted party on revival. 
—(1) In Nebraska, where a cause is 
properly revived in the supreme court 
in the name of the administrator of 
a deceased defendant in error, no 
summons in error is required to be 
served on such administrator. Link 
v. Reeves, 63 Nebr. 424, 88 NW 670. 
(2) The serving of the conditional 
order of revivor confers jurisdiction 
on the substitute party. Link vy. 
Reeves, supra. 


{ 


On the other hand, citation need 


APPEAL AND ERROR 


and if it 


service on the 


whose interests 
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be served within the time prescribed by statute;° 
is not served before the end of the 
term of the appellate court to which it is made 
returnable, the appeal becomes inoperative.*® 
in some jurisdictions the court will allow service 
to be made after the prescribed time, on terms, if 


But 


appellant or plaintiff in error has been diligent and 


As a rule the 
failure to serve 


[e] Service on county judge for 
a defendant in error county not in- 
valid because he was one of plaintiff 
in error’s attorneys. Morgan v. Oli- 
ver,. (Tex. Civ. A.) 129 SW 156. 

[f] Upon cross petition in error. 
—In Brown v. Kuhn, 40 Oh. St. 468, 
it was held that, where a cross peti- 
tion in error is properly filed against 
a party already in court in the pend- 
ing case on error, no summons in er- 
ror should be issued for such party. 

63. Effect of failure to serve proc- 


ess see infra § 1312. 


New or alias citation or summons 
see infra § 1316. 

64. Coler v. Allen, 114 Fed. 609, 
52 CCA 389. See also Galveston, 
ete., R. Co. v. House, 102 Fed. 112, 
42 CCA 205. 
dere to notice of appeal see infra § 

[a] In Kansas the statute (Civ. 
Code § 569 [Gen. St. (1909) § 6164]) 
only requires that a copy of the no- 
tice of appeal be served ‘on all ad- 
verse parties whose rights are sought 
to be affected by the appeal, and who 
appeared and took part in the trial.” 
Clark v. Shoesmith, 91 Kan. 797, 139 
P 426. 

65. U. S.—Washington v. Denni- 
son, 6 Wall. 495, 18 L. ed. 863; U. S. 
v. Curry, 6 How. 106, 12 L. ed. 363; 
Villabolos v. U. S., 6 How. 81, 12 L. 
ed. 352; Yeaton v. Lenox, 7 Pet. 220, 
8 L. ed. 664; Welsh v. Manderville, 
5 Cranch 321, 3 L. ed. 113; Kidder v. 
Fidelity Ins., etc., Co., 105 Fed. 821. 

Ala.—Lecat v. Salle, 1 Port. 287. 

Fla.—Whitfield v. Leonard, 38 Fla. 
1, 20 S 764; Gerig v. Diamond Phos- 
phate Co., 37 Fla. 335, 19 S 877; Craw- 
ford vy. Feder, 27 Fla. 523; 8 S 642. 

La.—Petit v. Drane, 8 La. 218; 
Plauche v. Marigny, 6 La. 111; Smith 
v. Noland, 4 La. 280. 
ea ane v. Killian, 59 Miss. 

Nebr.—Hendrickson v. Sullivan, 28 
Nebr. 790, 44 NW 1135; Witte v. Gil- 
bert, 10 Nebr. 539, 7 NW 288. 

Oh.—Bechthold yv. Fisher, 12 Oh. 
Cir, Ct. 559, 5 Oh. Cir. Dec. 685 (serv- 
ice quashed and petition in error dis- 
missed). 

Okl.—Simmons v. Lauffer, 29 Okl. 
132, 116 P 943; Hartsell v. Edwards, 
29 Okl. 119, 116 P 942; Holdenville 
First Nat. Bank v. Jacobs, 26 Okl. 
840, 111 P 303; Vermillion v. Bevis, 
QO UOkI 6203. GLOOM ba Ose eaten wi. 
Manuel, 25 Okl. 59, 108 P 749 (on 
eross appeal); Strange v. Crismon, 22 
Okl. 841, 98 P 937; Wedd ‘v. Gates, 15 
Okl. 602, 82 P 808; Walton v. Wil- 
liams, 5 Okl. 642, 49 P 1022. 

Pa.—Cherry Tp. v. Marion Tp., 96 
Pa. 528; Westmoreland County v. 
Conemaugh Tp., 34 Pa. 231; Johnson’s 
App., 3 Phila. 264. 

Tenn.—Spurgin y. Spurgin, 3 Head 
22 (meed not precede application for 
writ of error). i 

Tex.—Glaveecke v. Delmas, 13 Tex. 
495: Burr v. Lewis, 6 Tex. 76; Moore 
v. Hitchler, 16 Tex. Civ. A. 44, 40 SW 
197; Texas, ete, R. Co. v. Lennox, 1 
Tex. A. Civ... Cas. § 531°, See also 
Montague First Nat. Bank v. Robert- 
son, 3 Tex. Civ. A. 150, 22 Sw 100, 
24 SW 659. : 5‘ 

[a] When service is in time.—(1) 
In Ohio, where a petition in error 
has been filed and a summons issued 
within the time limited for the com- 
mencement of proceedings in error, 
and the service of the summons 1S 
made before the return day of the 
writ, the proceeding is commenced 


shows good excuse for the delay,®°’ as where the 


-In time was due to the fault of 


in proper time, although such serv- 
ice is not made until after the ex- 
piration of the period prescribed for 
commencing a proceeding in error. 
McDonald v. Ketchum, 53 Oh. St. 519, 
42 NE 322. (2) In Oklahoma, under 
St. (1893) § 4552, providing that no 
proceeding for reversing, vacating, or 
modifying judgments or final orders 
shall be commenced, unless within 
one year after judgment or making 
of final order, every necessary party 
to the appeal must either make a gen- 
eral appearance within the year fol- 
lowing rendition of judgment or en- 
tering of the order appealed from, 
or summons must issue within such 
time and service thereof be had upon 
defendants in error. Sanders v. Hart, 
35 Okl. 212, 130 P 284; Vermillion v. 
Bevis, 26 Okl.” 203,°.109 P 69. “And 
see other cases supra this note. (3) 
Where a petition in error is filed on 
the last day allowed therefor, and on 
the same date a summons in error is 
issued, but service thereon is not had 
within sixty days, the proceeding is 
not commenced within the period re- 
quired by statute. In re Herod, 40 
OkK1. 3138, 187 P 1174; Durant v. Mun- 
ford, 38 Okl. 552, 134 P 50; Kiowa 
County School Dist. No. 39 v. Fisher, 
23 Okl. 9, 99 P 646; Wedd v. Gates, 
15 Okl. 602, 82 P 808. But see Wal- 
ton v. Williams, 5 Okl. 642, 49 P 1022 
(holding that whether plaintiffs in 
error caused a summons in error to 
be issued within sixty days, or any 
other time, from the filing of their 
petition in error is immaterial, pro- 
vided the summons in error was is- 
sued and the appeal perfected within 
one year from the rendition of the 
judgment appealed from). (4) Time 
extended by court. Mayville Canal 
Co. v. Lake Arthur Rice Milling Co., 
119 La. 447, 44 S 260. (5) See also 
as to when service is in time. Waters 
v. Barrie, 131 U. S. appendix Ilxxxiv, 
18 L. ed. 878; Dewez v. Orleans R. 
Co., 115 La. 432, 39 S 433; Barremore 
v. Bradford, 10 La. 149; Adams Lum- 
ber Co. v. Stevenson, 89 Miss. 678, 42 
S 796; Wilcox v. Mitchell, 12 Miss. 
744; Pierce v. Cross, 36 Tex. 187. 

[b] Service within time on one of 
several united in interest as joint 
contractors or otherwise is sufficient 
as to all in Oklahoma. Davidson First 
State Bank v. Clingan, 26 Okl. 150, 
TOS Me soe 

{c] Service before filing appeal 
bond not ground for dismissal. Beebe 
v. Guinalt, 29 La. Ann. 795: 

[dad] When time not extended.— 
Where no attempt was made to cite 
the appellees until after the filing of 
a motion to dismiss the appeal and 
more than a year from the signing 
of the judgment, the supreme court 
will not extend the time for citing 
the appellees. McCutchen y. Hudson, 
pleats Erle, (MLNS) sc Msi hs 

66. Hewitt v. Filbert, 116 U. S. 
142; 6 SCt 319% 29 os ed. 581% Dayton 
Ww Lash, 94°U.Sh tl26 24) Meds 33 
Washington v. Dennison, 6 Wall. (U. 
SS)" 495, 18" Le ed: "863; Castro tv. Us 
S., 3 Wall. (U. S.) 46, 18 L. ed. 163; 
Paulter v. Manuel, 25 Okl. 59, 108 P 
749. 

67. Jacobs v. George, 150 U. S. 415, 
14 SCt 159, 37 L. ed. 1127; Menden- 
hall v. Hall, 184° U.S: 559; 10° SCt 
616, 33 L. ed. 1012; Dayton v. Lash, 
94 U. S. 112, 24 L. ed. 33; Martin v. 
Burford, 176 Fed. 554, 100 CCA 159; 
Lockman v. Lang, 132 Fed. 1, 65 CCA 
621; Mayville Canal Co. v. Lake Ar- 
thur Rice Milling Co., 119 La. 447, 
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the sheriff, clerk, or other officer,®* or of appellee 
or defendant in error,®® or where appellant or plain- 
tiff in error, although exercising due diligence, was 
unable to obtain service in time because of the 
party’s absence from the state or inability to as- 


certain his residence, ete.” 
[§ 1313] 
eral. 


(4) Sufficiency of Service—(a) In Gen- 
Exeept as otherwise provided, the citation 
or other process on appeal or error should, as 
in the ease of other process,’! be served personally 
on appellee or defendant in error, or on his attor- 
ney, when this is permitted by the statute,’? at his 
usual place of residence, if not in some manner 


APPEAL AND. ERROR 


[§ 1314] 


CAE ee 


[S§ 1312-1315 


tation must be addressed to, and served on, ap- 
pellee or defendant in error in the capacity in 
which he was acting in the original suit.” 

(b) On Attorney. Service made upon 
or accepted by the attorney of the appellee or de- 


fendant in error is usually sufficient, generally by 


[§ 1315] 


personally waived .by one of them;** and the ci- 


44 S$ 260; Baca v. Anaya, 14 N. M. 
20, 89 P 314; Western Union Tel. Co. 
v. White, (Tex. Civ. A.) 143 SW 958. 

68. Martin Mach. Works v. Miller, 
132 Ala..629, 32 S 305; Kimbrell v. 
Rogers, 90 Ala. 339, 7 S 241; Ander- 
son v. Irwin, 6 La. Ann. 793 (fault 
of sheriff). 

69. Vinot v. Bertrand, 6 La. Ann. 
474; American Nat. Ins. Co. v. Ro- 
driguez, (Tex. Civ. A.) 145 SW 654. 
See infra § 1347. 

70. Levy v. Levy, 107 La. 576, 32 
S 117; Vinot v. Bertrand, 6 La. Ann. 
474 (holding that when appellant, al- 
though exercising due diligence, has 
been unable, in consequence of appel- 
lee’s acts, to ascertain the residence 
of the latter, and citation is not 
served within the statutory time, the 
appeal will not be dismissed); Baca 

v. Anaya, 14 N. M. 20, 89 P 314. 

; 71. See generally Process [32 Cyc 
447 et seq]. 


Pes}eervice of attorney see infra 
§ 1314. 
73. U. S.—Tripp v. Santa Rosa St. 


R; ‘Co.; 144, U. S..126,; 12 SCt 655,36. L. 
ed. 371; Martin v. Burford, 176 Fed. 
554, 100 CCA 159. 
Kan.—Finney County v. Theis, 9 
ane An m0, 09) Pata, 
La.—Veuve v. Righter, 6 La. 138. 
Miss.—Coleman y. Tidwell, 6 Miss. 


Tex.—Womack v. Slade, (Civ. A.) 
23 SW 1002. 

[a] The occasional absence of the 
appellee from the state does not dis- 
pense with the service of citation at 
his domicile. Cooley v. Seymour, 9 


La. : 
[b] Service upon a member of the 
family is not a service upon his 


agent or attorney required by statute 
when he is out of the state. Guaran- 
tee Trust, etc., Co. v. Buddington, 23 
Fla. 514, 2 S 885. 

[c] Local agent.—Under a statute 
authorizing service on the president, 
secretary, or treasurer of a domes- 
tic corporation, or upon the local 
agent representing it in the county 
in which suit is brought, a citation 
in error was properly served on the 
general manager of its business who 
gave the orders with respect to its 
business, and who lived in the coun- 
ty in which suit was brought, he be- 
ing its local agent representing it in 
such county. Garner v. Jamison, 
(Tex. Civ. A.) 162 S 940. 

[dad] Mailing citation.—(1) Where 
personal service is required, service 
by mail is insufficient, and under U. 
S. Rev. St. (1878) § 999, it has been 
held that the mailing of the citation 
to the party or his attorney is not 
sufficient, although, under the laws 
of the state, it would be a proper 
service. Tripp v. Santa Rosa St. R. 
Co., 144 U. S. 126, 12, SCt 655,36 L. 
ed. 371; Martin v. Burford, 176 Fed. 
564; 100°CCA 159...) (2). But.yin, the 
federal courts the service is not ju- 
risdictional (see supra § 1303), (3) 
and where citation is erroneously 
served by mail but the court has ac- 
quired jurisdiction, a new citation 
may be issued and properly served 
(Martin vy. Burford, supra). 

[e] Service by publication allowed. 


—Nations v. Johnson, 24 How. (U. 
S.) 195, 16 L. ed. 628; Fitzsimmons v. 
Johnson, 90 Tenn. 416, 17 SW 100. 

74. Camutz v. State Bank, 20 La. 
Ann. 35. 

[a] But where a party sued in an 
individual capacity, and afterward, 
during the progress of the suit, that 
capacity was changed without notice 
to defendant, it was held that the 
latter would not have his appeal in 
the case dismissed because he had 
cited plaintiff in her individual ca- 
pacity only, and that in such case 
appellant would be allowed time to 
cite plaintiff in her capacity as ad- 
ministratrix. Hearing v. Mound City 
L. Ins. Co., 29 La. Ann. 832. 

75. U. S.—Scruggs v. Memphis, 
etc., R. Co., 181 U. S. appendix cciv, 
26 L. ed. 741; Bigler v. Waller, 12 
Wall. 142, 20 L. ed. 260; Bacon v. 
Bart; Black: 3836 Tk t ed.5.2 en se 
v. Curry, 6 How, 106,012... ed'3363 
(holding that the attorney cannot 
withdraw his name without leave); 
Martin v. Burford, 176 Fed. 554, 100 
CCA 159; Andrews v. National Fdy., 
ete., Works, 77 Fed. 774, 23 CCA 454, 
36 LRA 139. 

Cal.—Beardsley v. Frame, 73 Cal. 
634, 15 P 310. 

D. C.—McGowan v. Elroy, 28 App. 


6. 
Ill.— Santa Clara Valley Mill, etc., 
Co. v. Prescott, 127 Ill. A. 644. 
ee ak v. Hurlbut, 12 Ind. 

Kan.—Mechanics’ Sav. Bank vy. 
Harding, 65 Kan. 655, 70 P 655; Fin- 
ney County v. Theis, 9 Kan. A. 770, 
59 P 42, 

Nebr.—Link vy. Reeves, 63 Nebr. 
424, 88 NW 670 (even though defend- 
ant be dead); Comstock v. Cole, 28 
Nebr. 470, 44 NW 487; Kinney v. 
Hickox, 24 Nebr. 167, 38 NW 816. 

Or.—Shirley v. Burch, 16 Or. 1, 18 
P 344, 

[a] On one of two attorneys of 
record is_ sufficient. Comstock  v. 
Cole, 28 Nebr. 470, 44 NW 487. 

[b] A general acceptance of serv- 
ice by an attorney is good for all 
parties whom he represents of record. 
Andrews vy. National Fdy.,_ etc., 
Works, 77 Fed. 774, 23 CCA 454, 36 
LRA 139. 

[ec] Leaving a copy of the writ at 
the office of the attorney is not suffi- 
cient. Coleman vy. Tidwell, 6 Miss. 
12 


{d] Former attorney.—A summons 
in error served on one who was at- 
torney of record before any answer 
was filed, and not on the attorney fil- 
ing the pleadings and shown by the 
journal entries to be the attorney of 
record, is insufficient. Henderson y. 
McAfee, (Kan.) 48 P 387. 

{e] Executor of attorney.—A cita- 
tion on a writ of error cannot be 
served on the executor of the attor- 
ney of record. Bacon v. Hart, 1 Black 
CW. SD) 885 ah. .ed. 52. 

{f] Attorney of executor.—Waiver 
of service of summons in a proceed- 
ing in error against a deceased per- 
son by an attorney of deceased’s ex- 
ecutor gives the circuit court no ju- 
risdiction, nor can plaintiff in error 
cure the defect by adding or substi- 


express statutory provision;’*® but under the stat- 
ute in some jurisdictions such service is only al- 
lowable where appellee or defendant in error is a 
nonresident or cannot be found.*® 

(5) Return. 
return of the citation or other process showing 
a valid and sufficient service, or the appeal or 


There must be a proper 


tuting the name of the executor. 


eon Ve .Porter; 9é1- Ob. /CiraVet 
76. See statutes and cases infra 
this note. 


{a] In Louisiana (1) it is required 
that “‘the sheriff shall serve the pe- 
tition and citation on the appellee, if 
he reside within the State, or his ad- 
vocate, if he do not, by delivering a 
copy of the same to such appellee, or 
to his advocate, or by leaving it at 
the place of his usual domicile.” Code 
Prac. art 582. (2) It is only when 
the appellee is a nonresident that. 
service may properly be made on his | 
attorney. Levy v. Levy, 107 La. 576, 
32 S 117; Borde v. Erskine, 33 La. 
Ann. 873; Jeffrey v. Philips, 23 La. 
Ann. 207; Ratliff v. His Creditors, 14 
La. 292. (3) But it is held that if he 
cannot be found, and has no domicile, | 
citation served on his attorney will 
save the appeal from absolute dis- 
missal, and delay will be granted that 
a regular service may be made. Levy 
v. Levy, supra. (4) And it is held 
that the attorney of an appellee, 
whether appellee be a resident or a 
nonresident, may acknowledge or ac- 
cept service so as to dispense with 
service on his client. Conery v. His 
Creditors, 115 La. 643, 39 S 792; Wood 
v. Wood, 32 La. Ann. 801; Payne v. 
Ferguson, 23 La. Ann. 581. (5) When 
appellee is nonresident service must 
be made on his advocate, and service 
on his attorney in fact or agent is 
insufficient. McIntosh v. McLeod, 21 
La. Ann. 465; Parker v. Davis, 21 
La. Ann. 157. (6) Prior to Act (1878) 
No. 78, service could not be made on 
the curator ad hoc in case of appel- 
lee’s nonresidence. ' Stevenson y. Ed- 
wards, 24 La. Ann. 266. CT) But 
that statute amended Code Prac. art 
582, so as to permit such service in 
default of an advocate. 

[b] In Texas (1) the statute re- 
quires that the citation shall be 
served personally on defendant in er- 
ror unless the papers of the cause 
show that he is a nonresident of the 
state, or unless it appears from the 
return of the officer on the citation 
that he cannot be found in the coun- 
ty of his residence after the exercise 
of due diligence, in which case a 
citation may issue directing the offi- 
cer to summon defendant in error by 
making service on his attorney of 
record. Rev. St. arts 1395-1398. (2) 
There must be a compliance with all 
the provisions of the statute in this 
respect to render service on an at- 
torney valid. Vineyard v. McCombs, 
100 Tex. 318, 99 SW 544 [rev (Civ. 
A.) 93 SW 482] (holding that, under 
Rev. St. [1895] art 1398; providing 
that, if it appears: from the return 
of the citation for defendant in er- 
ror that he cannot be found in the 
county of his residence, the alias ci- 
tation shall direct the summoning of 
such defendant by making service on 
his attorney of record, the return to 
lay the basis for the service on the 
attorney. must state the diligence 
used to find such defendant); Laws 
v. Harris, 33 Tex. 700; McLamore v. 
Heffner, 31 Tex. 189; Hughes vy. Bur- 
leson, 10 Tex. 290; James v. Gray, 3 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 


writ of error will be dismissed,’” unless the defect 
or irregularity may be cured by amendment ‘8 or 
disregarded as a mere clerical error,’® or unless it is 
It should be returned by the officer 
whose duty it is to serve it,’ and to the officer 
In some jurisdictions the 
time for return of process may be extended by 


waived.®° 
or court issuing it.®? 


the court.®% 

{[§ 1316] e. Amendments and 
Process. 
tion or other process, or in the 


which are not imputable to appellant or plaintiff 
in error, or which are not prejudicial, 
cause for the dismissal of the appeal or writ, 
but, upon a proper and timely application to the 
court, amendments will be allowed, or a new or 


As a rule, errors or defects in the cita- 


APPEAL AND ERROR 


for amendment 


an appeal from 
New or Alias 


return thereon, 


are not 


provisions.®§ 


alias citation or other process granted ;** and, where 


514; Houston v. Darnell Lum- 
ber Co., (Civ. A.) 135 SW 1065; As- 
pley v. Alcott, (Civ. A.) 90 SW 885; 
McCloskey v. McCoy, (Civ. A.) 89 SW 
450; Louisville, ete., R. Co. v. Mis- 
souri, etc., » Col, 420i Tex. Civ. aA. 
296, 88 SW 413, 89 SW 276; National 
Cereal Co. v. Earnest, (Civ. A.) 84 
SW 1101; Western Union Tel. Co. v. 
Wofford, 32 Tex. Civ. A. 427, 72 SW 
620, 74 SW 943; Oge v. Froboese, 
(Civ. A.) 63 SW 654. (3) As the 
statute provides that, if defendant is 
a nonresident or cannot be found in 
the county, the citation shall direct 
the officer to summon defendant by 
service on his attorney of record, if 
there be one, where a citation in er- 
ror merely commands the officer to 
summon defendant, service on de- 
fendant’s attorney is not service on 
defendant. Pratt v. Interstate Sav., 
etc., Co., (Civ. A.) 122 SW 281; M. & 
M. Printing Co. v. Robertson, (Civ. 
A.) 91 SW. 1110. 

77. Williams v. Hutchinson, 26 
Fla. 513, 7 S 852; Dolliole v. Azema, 


4 Rob. (La.) 424; Huntstock v. His 
Creditors, 10 La. 488; Tomkins v. 
Bradford, 10 La. 484; Lambert v. 


Moore, 2 Mart. (La.) 134; Vineyard 
v. McCombs, 100 Tex. 318, 99 SW 544 
[rev (Civ. A.) 983 SW 482]; Knight v. 
Steele, 34 Tex. 440; Hendley v. Bac- 
cus, 32 Tex. 328; Davenport v. Field, 
12 Tex. 94; American Nat. Ins. Co. 
v. Rodriguez, (Tex. Civ. A.) 145 SW 
654; Houston v. Darnell Lumber Co., 
(Tex. Civ. A.) 135 SW 1065; Morgan 
v. Oliver, (Tex. Civ. A.) 129 SW 156; 
Womack vy. Slade, (Tex. Civ. A.) 23 
SW 1002 (holding that, under Rev. 
St. art 1395, requiring service of a 
citation in error to be made by de- 
livering a true copy of the writ to 
defendant personally, which service 
shall be stated in the return, a re- 
turn that the writ was served by de- 
livering a true copy to defendant is 
insufficient). But see Raub v. Hurt, 
24 App. (D. C.) 211 (holding that 
mere failure to have a citation on 
appeal returned within twenty days 
and an alias issued, as required by 
rule of court, if for some reason the 
original cannot be served, is not an 
irregularity for which the ‘appeal will 
be dismissed). 

[a] What constitutes a sufficient 
service is largely dependent upon 
statutes, but these, as a rule, will 
not be strictly construed where it is 
shown by the return that there has 
been a substantial compliance with 
the provisions of such statutes, and 
that appellee or defendant in error 
has obtained the notice to which he 
is entitled. Harris v. Harris, 41 Ala. 
364; Graham v. Gibson, 14 La. 146; 
Kimball v. Dunn, 12 La. 445. 

78. See infra § 1316. 

79. Bell v. Williams, 3 La. 250 
(description of party served as ‘ap- 
pellant” instead of ‘“appellee’’). 

80. Mudd vy. German Ins. Co., 56 
SW 977, 22 KyL 808. See infra § 
1342 et seq. 


81. Williams 26 


Fla. 513, 7 S 852. 


v. Hutchinson, 


82. Harris v. Harris, 41 Ala. 364. 
83. See cases infra this note. 
[a] By what court.—In Louisiana 


the time allowed for the return of a 
citation cannot be extended by the 
court in which the appeal was taken, 
but only by the supreme court. Har- 
bour v. Brickel, 10 Rob. (La.) 419; 
Hempkin v. Averett, 12 La. 482; Ginn 
v. Clack, 12 La. 480; Laville v. Right- 
or el? ‘La.W193> Hart “vy; Hisk, 10 “a: 


481. 
84. U. S.—Walton v. Marietta 
Chair’ Co. S15 UNS. '342)-To*SCt 626, 


39 L. ed. 725 [collecting cases and 
overr Porter v. Foley, 21 How. 393, 
16 L. ed. 154, and other cases decided 
prior to statute]; Jacobs v. George, 
L50) Ue Ste 4155 ar SC tatoo VSianlewed. 
1127; Shute v. Keyser, 149 U. S. 649, 
13 SCt 960, 37 L. ed. 884; Richardson 
v. Green, 130 U. S. 104, 9 SCt 443, 32 
L. ed. 872; Renaud v.« Abbott, 116 U. 
S. 277, 6 SCt 1194, 29 L. ed. 629; Peale 
v. Phipps, 8 How. 256, 12 L. ed. 1070; 
Nome, etc., Co. v. Ames Mercantile 
Co., 187 Fed. 928, 109 CCA 650; Suth- 
erland v. Pearce, 186 Fed. 783, 108 
CCA 653 [vacating order of dismissal 
183 Fed. 1023]; Columbus Chain Co. 
v. Standard Chain Co., 145 Fed. 186, 
76 CCA 164; McClellan v. Pyeatt, 49 
Fed. 259, 1 CCA 241 (where a return 
was allowed to be amended to show 
that the person served was in fact 
attorney for defendant in error). 
Ala.—Alexander v. Rae, 50 Ala. 64; 
Harris v. Harris, 41 Ala. 364. 
Colo.—Wellington v. Beck, 29 Cola. 
73, 66 P 881 (leave granted to sue 
out alias writ). 
aR C.—Spalding v. Crawford, 3 App. 


Fla.—Guarantee Trust, ete., Co. v. 
Buddington, 23 Fla. 514, 2 S 885. 
Ga.—Chappell v. Smith, 17 Ga. 68; 


ppdensen v. Darien Bank, 5 Ga. 
Towa.—Brier v. Chicago, ete, R. 

Co., 66 Towa 602, 24 NW 232. 
La.—Cockerham v. Bosley, 52 La. 


Ann. 65, 26 S 814; Philips v. His 
Creditors, 37 La. Ann. 701. 

Okl.—Springfield F. & M. Ins. Co. v. 
Gish, 23 Okl. 824, 102 P 708. 

Ss. ’‘C.— Moody v. Dickinson, 54 S. C. 
526, 32 SE 563. 

Tex.—Holloman v. Middleton, 23 
nes 537; Owen v. Tankersly, 12 Tex. 

Utah.—Larson v. Utah, ete., R. Co., 
19, P196. 

Wash.—Sadler v. Niesz, 5 Wash. 
182, 31 _P 630, 1030, 

[a] Firm name.—A summons in 
error in which defendants in error 
are designated by their firm name 
only, and which has been served on 
the attorney of record for them, is 
not absolutely void, so as to require 
a dismissal because of failure to des- 
ignate defendants in error by their 
individual names, but such irregular- 
ity, under Wilson Rev. & Annot. St. 
(1908) § 4843, is amendable. Spring- 


equitable reasons can defeat the application.*® 
it is held that when the defect amounts to a want 
of service, as that the process was not. served by 
the proper officer, an amendment allowing issue 
of new process cannot be allowed;8* and that, where 


(eCog)) 2215 


no time is fixed within which to make application 


or new process, only laches or 
But - 


a‘decree in equity has failed for 


lack of notice to all the parties interested, no 
notice which the court might order after the time 
for appeal has elapsed can be effective to bring 
the absent parties within its jurisdiction.’? 
some jurisdictions, by statute, if the citation is 
returned not executed, an alias or pluries citation 
may be issued on compliance with the statutory 


In 


field F. & M. Ins. Co. y. Gish, 23 OklI. 
824; 102 P 708. 

[b] The teste is the subject of 
amendment if incorrect. Guarantee 
Trust, etc., Co. v. Buddington, 23 Fla. 
514, 2S 885. 

[c] The true date of acceptance 
of service by the clerk may be affixed 
to the notice. Brier v. Chicago, etc., 
R. Co., 66 Iowa 602, 24 NW 232. 

[dad] Abolition of return term.—In 
Wells v. Woodley, 6 Miss. 484, where, 
after a writ of error was sued out, 
the return term was abolished by 
law, and plaintiff sued out a new ci- 
tation to the term substituted for 
the old one, the writ was sustained. 

85. State Sav. Bank v. Ratcliffe, 
111 Iowa 662, 82 NW 1011. 

[a] Daches of appellant.—Where 
appellant or plaintiff in error is 
guilty of laches in applying for leave 
to amend or to issue a new citation 
the writ will be denied. Dolan v. 
Jenning, 139 U. S. 385, 11 SCt 584, 35 
ue ed. 217; Newell v. Briggs, 4 Miss. 


86. Williams v. Hutchinson, 26 
Hila. 513) 7% Ssp2, 

87. Kidder v. Fidelity Ins., etc., 
Co., 105 Fed. 821, 44 CCA 593. 

88. Vineyard v. McCombs, 106 


Tex. 318, 99 SW 544 [rev (Civ. A.) 
93 SW 482]; Morgan v. Oliver, (Tex. 
Civ. {A..): £29. SW (156: 

fa] Compliance with statutory re- 
quirements.—(1) To authorize the is- 
suance of an alias writ or an alias 
or pluries citation there must be a 
proper return of the prior citation in 
accordance with the requirements of 
the statute, and the return must 
show the facts prescribed by the stat- 
ute. Vineyard v. McCombs, 100 Tex. 
318, 99 SW. 544 [rev (Civ. A.) 93 
SW 482]; American Nat. Ins. Co. v. 
Rodriquez, (Tex. Civ. A.) 147 SW 
678; Apsley v. Alcott, 45 Tex. Civ. 
A. 10, 99 SW 1133. (2) Under Rev. 
St. (1895) art 1397, providing that, 
if the citation to defendant in error 
is returned not executed, there shall 
be issued an alias or pluries citation, 
as the case may be, which shall in- 
dicate how many previous citations 
have been issued, an alias citation 
must show that it is such. Vineyard 
v. McCombs, supra. (3) A citation 
reciting that the officer was com- 
manded, as he had one time before 
been, to summon, etce., is sufficient 
as alias citation, although not in- 
dorsed as such. Morgan v. Oliver, 
(Tex. Civ. A.) 129 SW 156. (4) The 
provision that an alias or pluries ci- 
tation on a writ of error shall indi- 
cate how many previous citations 
have issued is mandatory, so that 
such citation, not correctly stating 
the number of previous citations is. 
sued, is insufficient. American Nat. 
Ins. Co. v. Rodriquez, supra. (5) Un-~ 
der Rev. St. (1895) art 1398, provid- 
ing that, if it appears from the re- 
turn of the citation for defendant in 
error that he cannot be found in the 
county of his residence, the alias ci- 
tation shall direct the summoning of 
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[§ 1317] 4. Notice of Appeal *°—a. In General. 
The statutes in many jurisdictions require, as a 
an appeal, that notice of appeal 
shall be given, except under certain circumstances, 
as we have seen, when such notice is re- 
quired it is generally essential to appellate juris- 
diction unless it can be and is waived;°° and the 
notice must be given in the method prescribed by 
the statute and in substantial compliance with 
It should be noted 
in this connection that it is within the plenary 
power of the legislature over the procedure for 
the taking of appeals to authorize the taking of 
an appeal without any service of notice thereof.% 
b. Who Must Give Notice;°* Joint No- 
The notice must be given by appellant or by 
his authorized agent or attorney,®* and notice given 
by one party will not inure to the benefit of the 
But if several parties 


_ step in perfecting 


and, 


all the statutory requirements.° 


[§ 1318] 
tice. 


other on cross appeal.®® 
join in one notice of appeal, 


such defendant by making service on 
his attorney of record, the return, to 
lay the basis for the service on the 
attorney, must state the diligence 
used to find such defendant. Vine- 
yard v. McCombs, supra. 

89. As to citation or summons see 
supra § 1302 et seq. 

Notice of suing out of writ of er- 
ror see supra § 1296 


90. See supra §§ 1284- 1286; infra 
§ 1342. 
91. Ariz—Thomas v. Speese, 14 


Ariz. 556, 132, P4137. 

Cal. —Boling v. Alton, 162 Cal. 297, 
122 P 461; De Mitchell v. Croake, 20 
Cal. A. 643, 129 P 946 

Fla.—Whitted v. Abbe, 54 Fla. 669, 
45 S 478. 

Ind.—Thompson v. Newsom, 52 Ind. 
A. 444, 100 NE 772; Doak v. Root, 
ete., Co., 26 Ind. A. 138, 58 NE 444. 

Mo.—Kelmel v. Nine, 121 Mo. A. 
718, 97 SW 685. 

Oh.—Fichert v. Eichert, 30 Oh. Cir. 
Ct. 810. 

Ss. C.—Barnwell v. Marion, 56 S. C. 
54, 33 SH 719: 

S$. D.—Pierre Sav. Bank v. Ellis, 9 
S. D. 251, 68 NW 545. 

Tex.—McMillen v. White House 
Lumber Co., (Civ. A.) 149 SW 734. 

Wash.—Cole vy. Price, 22 Wash. 18, 
60 P 1538; Carstens v. Gustin, 18 
Wash. 90, 50 P 933. 

And see cases specifically cited in- 
fra § 1318 et seq. 

[a] Under what statute; amend- 
ment of statute.—(1) A notice of ap- 
peal, given in accordance with the 
practice in vogue at the time the ap- 
peal is taken, is sufficient even though 
the statutory requirements regarding 
such notices are changed before the 
appeal is perfected. Sapp v. Laugh- 
ead, 6 Oh. St. 174. (2) As the Ohio 
act of March 25, 1902 (95 L. p 66), 
amending the statutory requirements 
as to notice of an intent to appeal 
from the court of common pleas to 
the circuit court for a trial de novo, 
relates to the remedy, and does not 
expressly provide otherwise, a party 
could, under Rev. St. (1892) § 79. 
providing that an amendment shall 
not affect pending actions, give no- 
tice of appeal in the mode prescribed 
by the statute in force at the com- 
mencement of the original action. 
Charles v. Fawley, 71 Oh. St. 50, 
72 NE 294. And see Hichert v. Ei- 
chert, 30 Oh. Cir. Ct. 810. 

92. In re McPhee, 154 Cal. 385, 97 
Daa es 

93. Signature see infra § 1331. 

$4, Cal—Deiter v. Kiser, 158 Cal. 
259, 110 P 921; Beardsley v. Frame, 73 
Cal. 634, 15 P 310. 

N. Y.—Beck v. Schneider, 84 Misc. 
23, 145 NYS 1046. 
10 N. D. 


N. iD} 
610, 88 NW Chit 

Tex, —Wesley v. Kuteman, 26 Tex. 
Civ. A. 365, 62 SW 1074. 


APPEAL AND ERROR 


as appellants.°° 


by the sheriff.°7 
[§ 1319] 
General. 


affected by the 


stating that they ‘ cause.°? 
AA .—Smith v. Wainwright, 24 Vt. 
Wash.—Belle City Mfg. Co. v. 


Kemp, 27 Wash. 111, 67 P 580. 
mia ipet iiah v. Middlesex, 20 L. J. 

[a] The death of a party termi- 
nates the authority of his attorney, 
and the latter cannot afterward give 
a notice of appeal. Deiter v. Kiser, 
158: Cals 259) DL0.R 921 

{b] An order directing the con- 
tinuance of the cause in the name of 
the administrator of a deceased party 
does not validate a prior notice of 
appeal given by one without author- 
ity to do so. Deiter v. Kiser, 158 
Cal. 259;, 110 P 921. 

[e] Attorney’s authority pre- 
sumed.—State v. Donovan, 10 N. D. 
610, 88 NW 717; Kefauver v. Bat- 
dorf,,’ 24, Ohe (Cir Cth 664. 
Dalphin, 7 Terr. L. 401. 

{d] Recognition as waiver.—A mo- 
tion to dismiss an appeal on the 
ground that the attorneys who signed 
the notice of appeal were without au- 
thority to do so was denied on the 
ground that respondent’s counsel 
had, by repeated recognitions of the 
attorney who signed the notice, 
waived their right, if they had 
any, to question his authority. State 
v. Donovan, 10 N. D. 610, 88 NW 


alee 

[e] An agent, although not an at- 
torney, may sign the notice. Reg. v. 
Kent, 21 Wkly. Rep. 635. 

95. Wesley v. Kuteman, 26 Tex. 
Civ. A. 365, 62 SW 1074. 

96. Harrigan v. Gilchrist, 121 Wis. 
127, 99 NW 909. 

[a] In Iowa, under Code §§ 4111, 
4112, authorizing one of several co- 
parties to appeal by serving notice 
on other coparties who, on refusing 
to join, cannot afterward appeal in 
their own right, a joint notice of ap- 
peal by plaintiff and two parties 
brought in as defendants, who filed 
separate answers, to which, and to 
the petition, separate demurrers were 
interposed, is proper, but one ruling 
having been made, sustaining the de- 
murrers, and a joint judgment having 
been rendered against the three ap- 
pellants for costs. Thornburg v. Car- 
dell, 123 Iowa 313, 95 NW 239, 98 NW 


791. 
Jones v. McGinnis, (Ind. A.) 
103 NE 353. 

98. As to citation or summons see 
supra § 1311. : 

99. Cal—In re Pendergast, 143 
Cal. 135, 76) PP. 962; In re Scott, 124 
Cal. 674, 57 P 654; Pacific Mut. L. Ins. 
Co. v. Fisher, 106 Cal. 224, 39 P 758; 
In re Castle Dome Min., ete., Co., 79 
Cal. 246, 21 P 746; Millikin v. Hough- 
ton, 75 Cal. 539, 17 P 641; Miller v. 
Thomas, 71 Cal. 406, 12 P 432; Wil- 
liams v. Santa Clara Min. Assoc., 66 
Cal. 198, 5 P 85; O’Kane v. Daly, 63 
Cal. 817; Senter v. De Bernal, 38 


Scott v. 


low 7 
hae 


[$§ 1317-1319 


cavernle and separately appeal, the effect is the 
same as if there were as many notices of appeal 


Although the statute may contem- 


plate an unofficial notice given by appellant or his 
attorney, this does not prevent the clerk of the 
court from acting as the agent of appellant in 
preparing and giving the notice, and a notice there- 
fore is not ineffectual merely because it is issued 
by the clerk of the appellate court and served 


c. Parties Entitled to Notice °°—(1) In 
The general rule is that all parties to 
the cause below whose interests may be adversely 


judgment on appeal are entitled 


to notice of the appeal, except in those jurisdic- 
tions where the appeal is taken and perfected in 
open court, and the appellee is bound to take no- 
tice thereof to the same extent as to the rendi- 
tion of the judgment or other proceedings in the 
Persons who have become parties to the 


Cal. 687; In re Walkerley, 5 Cal. Un- 
rep. Cas. 5, 40°P 138. 


Ida.—Titiman _ v. Alamance Min. 


Co.,09. idat) 24076745 2529: 
Ind.—State v. East, 88 Ind. 602; 
Kennedy v. Divine, 77 Ind. 490; 


American Fidelity Co. v. East Ohio 
Sewer Pipe Co.;.53 Ind. A. 335, 101 
NE 671; Thompson v. Newsom, 52 
Ind. A. 444, 100 NE 772. 

Iowa. —Tukey v. Foster, 158 Iowa 
311, 138 NW _ 862; Fullerton  v. 
Hughes, 126 NW 697; Dillavou  v. 
Dillavou, 142 Iowa 291, 120 NW 628; 
Capital Food Co. v. Globe Coal Co., 
142 Iowa 134, 120 NW 704; Downs v. 
Burgess, 141 Iowa 268, 119 NW 703; 
Lindebaum v. Coale, 99 NW _ 162; 
Clayton v. Sievertsen, 115 Iowa 687, 
87 NW 412; Baxter v. Rollins, 110 
Iowa 310, 81 NW 586; Flagler v. 
Cameron, 99 Iowa 744, 68 NW 580; 
Epeneter Vv. Montgomery County, 98 
Iowa 159, 67 NW 93. 

N. Y.—Argall Vv. Pitts,,78 No Y.239% 
Bemis v. Huntington, 15 App. Div. 
627 mem, 44 NYS 439 [app dism 153 
N.. Y. 670 mem, 48 NE 1104 mem]. 

N. C.—Barden v. Pugh, 129 N. C. 
60, 39 SE 724, 

Okl.—Holdenville First Nat. Bank 
v. Jacobs, 26 Okl. 840, 111 P 303. 

Or.—Hamilton v. Blair, 23 Or. 64, 


Sith NENT 
S. D.—Crouch v. Dakota, etc., R. 
Co., 22 S. D. 263, 117 NW 145. 
Wash.—cC. W. Raymond Co. v. Lit- 
tle Falls Fire Clay Co., 72 Wash. 209, 
130 P 93; Robertson Mortg. Co. v. 
Thomas, 63 Wash, 316, 115 Poles 
Robertson Mortg. Co. v. Thomas, 60 
Wash. 514, 111 *P 795; Beckman v. 
Brommer, 57 Wash. 436, 107" P1905 
Wenatchee First Nat. Bank v. Fow- 
ler, 51 Wash. 638, 99 P 1034; Sipes v. 
Puget Sound Electric R. Co? 50 Wash. 
586,797" PAT23. Wallard wa Fisher, 36 
Wash. 229, 78 P 917; Davis v. Tacoma 
R., ‘éete., Co., 35 Wash. 203, 71> P? 209, 
66 LRA 802: Seattle First Nat. Bank 
v. Gordon Hardware Co., 31. Wash. 
682, 72 P 464; Pierce v. Commercial 
Inv. Coss ‘Wash. 655, 72 Pe 473% 
Hinchman v. Point Defiance R. Cos 14 
Wash. 171, 44 P 152; Seattle, etc., R 


cn v. Johnson, 7 ‘Wash. 97, 34 P 
See also infra §§ 970, 1320, 1321: 
[a] Party for whose use suit is 


brought, and who is the real plain- 
tiff, must be served. Barden v. Pugh, 
129 N. C. 60, 39 SH 724 (holding that 
notice must be served on an assignee 
of the payee of a note, in whose fa- 
vor a judgment is rendered, although 
the suit was brought in the name of 
the payee to. the use of the assignee). 

[b] On appeal from refusal to is- 
sue a writ of prohibition the judge as 
well as plaintiff must be served with 
notice of appeal. Gibbins v. Chad- 
wick, 8 Man. 213. 

{c] _ Consolidated actions.—Where 
causes have been consolidated in the 


For later cases. developments and changes in the law see cumulative Annotations, same title, page and note number. 


{ 


§ 1319] 


record by intervention are entitled to notice where 
their interests may be affected; and notice of ap- 
peal from an order of interpleader must be served 
on the defendants who were brought in by the 
On the other hand, as a rule, persons not 
parties, or ‘parties whose interests cannot be af- 
fected by the judgment on appeal, need not be 


order.? 


trial court, and the rights of all par- 
ties determined by a single decree, 
all parties who have appeared must 
be made parties to an appeal by join- 
ing in the appeal or by being served 
with notice. Cornell Univ. v. Denny 
Hotel Co., 15 Wash. 433, 46 P 654. 
[d] Nonresident parties.— (1) 
When absent defendants have no at- 
terney upon whom notice can be 
served an appeal will not be dis- 
missed when the interest of such re- 
spondents can be retained in court 
for future action. Cauthen vy. Cau- 
iene 04S. "Cr abuse 49 Sh soa 2) 
That a mortgagor was served outside 
the state in foreclosure proceedings 
does not obviate the necessity of 
serving a notice of appeal on him. 


Tukey v. Foster, 158 Iowa 311, 138 
NW 862. 
[e] Commissioners in condemna- 


tion proceedings should be served 
with notice. Burk yv. Ayers, 19 Hun 
ON, HYG AT 

[f] fo the state board of health 
notice must be given of an appeal 
from a decree of the board. -Peb- 
bles v. Boston, 131 Mass. 197. 

{g] Notice given in open court.— 
(1) Under Lord L. § 550, providing 
that a party may give notice of ap- 
peal in open court when judgment is 
rendered, or thereafter by serving 
Such notice upon all adverse parties, 
plaintiff in an action against two de- 
fendants, in which the judgment is 
for defendants, may appeal as to one 
of such defendants by notice of such 
appeal in open court, without serving 
notice on the other. State v. Olcott, 
CUMOr 2A 85 PP 9556902.) 12) aw here 
a surety on a bond to release an at- 
tachment appeared in the action and 
was before the court as provided by 
statute, a notice of appeal, given in 
open court, from an order modifying 
a judgment for plaintiff by striking 
so much thereof as awarded judg- 
ment against the surety obviates the 
necessity of service of a written no- 
tice of appeal on the surety. Brady 
v. Onffroy, 37 Wash. 482, 79 .P 1004. 
As to appeals in open court see su- 
pra § 1286. 

[hj Two corporations, domestic 
and foreign.—An appeal will not be 
dismissed for failure to serve a no- 
tice of appeal upon two corporations, 
one domestic and one foreign, named 
in defaults entered, where the com- 
plaint alleged that defendant was a 
domestic corporation, which was de- 
nied in an answer alleging that de- 
fendant was a foreign corporation au- 
thorized to do business in this state, 
the sheriff's return did not show 
whether a foreign or domestic com- 
pany had been served, and thé motion 
to dismiss by the foreign corporation 
did not show affirmatively that there 
was any domestic corporation, the 
record indicating but one defendant. 
Beebe v. Northwestern Dairy Co., 61 
Wash. 294, 112 P 365. 

1. Dawson v. Parsons, 16 Misc. 
190, 88 NYS 1000 (holding that, in 
proceedings for the disbursement of 

partnership assets, a creditor who is 
Dilowed to intervene to prove his 
claim becomes a party to the record, 
although neither plaintiff nor defend- 
ant, and, on appeal from an order ad- 
judg ing ‘the rights of creditors, is en- 
titled to notice). See also Linde- 
baum v. Coale, (lowa) 99 NW 162 
Old Nat. Bank v. O. K. Gold Min. Co., 
19 Wash. 194, 52 P 1065; Gray’s Har- 
bor Commercial Co. v. Wotton, 14 
Wash. 87, 43 P 1095. See also infra 


§ 970. 

abel es as adverse parties see 
infra § 132 

2. ee v. Huntington, 15 App. 


[3C. J.-77] 


-Amusement Co. 


APPEAL AND ERROR 


Div. 627 mem, 44 NYS 439 [app dism 
183 N. Y. 670 mem, 48 NE 1104 mem]. 
. S—Coler v. Allen, 114 Fed. 
608" 52 CCA 389 (citation). 
Cal.—Bell v. San Francisco Sav. 
Union, 153 Cal. 64, 94 P 225; Burnett 
Ve. Piercy. 149 (Cali £78586. 2 * 603% 
Southside Impr. Co. v. Burson, 147 
Cal. 401, 81 P 1107; Sprague v. Wal- 
ton, 145 Cal, 228, 78 P 645; Peck v. 
Agnew, 126 Cal. 607, 59 P 125; Clarke 
v. Mohr, 125 Cal. 540, 58 P 176; Pa- 
cific Mut. L. Ins. Co. v. Fisher, 106 
Cale224,.39 P 158. 


Ida.—McClain v. Lewiston Inter- 
state Fair, etc., Assoc., 17 Ida. 638, 
104 P 1015, 25 LRANS 691, 20 AnnCas 


60. 

Iowa.—Capital Food Co. v. Globe 
Coal Co., 142 Iowa 134, 120 NW 704; 
KHwart v. Ewart, 126 Iowa 219, 101 
NW 869; Padden v. Clark, 124 Iowa 
94, 99 NW 152; Bowman vy. Besley, 
122 Iowa 42, 97 NW 60; Bonnot Co. v. 
Newman, 108 Iowa 158, 78 NW 817; 
Marshall County v. Knoll, 102 Iowa 
573, 69 NW 1146, 71 NW 571. 

Mont.—In re Billings First Trust, 
etc., Bank, 45 Mont. 89, 122 P 561, Ann 
Cas1913C 1327; McIntire v. MacGin- 
niss, 41 Mont. 87, 108 P 353. 

Or.—Beall v. Beall, 67 Or. 194, 128 
Pes pom oom eo lise 

Wash.—Soderberg v. McRae, 67 
Wash. 104, 120 P 878; Exposition 
v. Raeco Products 


Co., 55 Wash. 314, 104 P 509; Iver- 
son v. Bradrick, 54 Wash. 633, 104 P 
130; Sudden vy. Morse, 48 Wash. 101, 
92 P 901 (garnishee); Smalley v. Lau- 
genour, 30 Wash. 307, 70 P 786; Dit- 
tenhefer v. Cceur d’Alene Clothing 
Co., 4 Wash. 519, 30 P 660. 

And see other cases ie een 
notes. See also infra § 9 

“Adverse” parties see inte, § 1320. 

Coparties see infra § 1321. 

[a] Service on one of several par- 
ties separately interested.—In an ac- 
tion by owners of separate tracts of 
land to set aside special assessments 
for fraud, service of notice of appeal 
on one of the owners only is suffi- 
cient to give jurisdiction as to him. 
Mason v. Des Moines, 108 Iowa 658, 
79 NW 389 

[b] Garnishee.—Where no rights 
of a garnishee can be affected by the 
decision on an appeal by one of the 
parties from the judgment in the 
main action, there is no necessity of 
serving motice of appeal on the gar- 
nishee. Sudden v. Morse, 48 Wash. 
HOME O29 Od 

[ec] The principal defendant is not 
such a party to a judgment against 
a garnishee as to entitle him to no- 
tice of appeal therefrom taken by the 
garnishee alone. Dittenhefer v. 
Coeur d’Alene Clothing Co., 4 Wash. 
519, 30 P 660. 

[a] Writ of assistance.—Where, 
on foreclosure, a person not a party 
to the action purchases the property, 
and a writ of assistance is issued 
against one nct a party to the fore- 
closure, a notice of appeal from the 
orijer granting such writ need not be 
served on all parties to the foreclo- 
sure. Mills v. Smiley, 9 Ida. 317, 76 
P 783. 

4. Sunberg v. Babcock, 
601, 16 


61 Iowa 
NW 716; Williams v. Pacific 
Sunetivan COnms On Oroer2 0394 Loo) oe 9. 34e 
Handt MtsaiCo, vi) Marks, 36 Or. 523; 
Hoy Row 2 Foie 072) 25.9 1 154905oBen- 
nett v. Minott, 28 Or. 339, 39 P 997, 
44 P 288; Iverson v. Bradrick, 54 
Wash. 633, 104 P 130; Hildridge v. 
Stenger, 19 Wash. 697, 54 P 541. And 
see Barden v. Pugh, 129 N. C. 60, 39 
SH 724. See also infra § 970. 

[a] Party disclaiming.—Although 
the statute provides that notice of 


served with notice.’ 
mere unnecessary or formal party,* nor, in most 
jurisdictions, to persons who have not appeared, 
or who have not been made parties below, or as 
to whom there has been a dismissal in the lower 
court,> or to one whose interests are represented 
by or identical with, and fully protected by, those 


(Cray Gaur 


Notice need not be given to a 


appeal shall be served on all parties 
who have appeared, a defendant, hav- 
ing answered disclaiming interest, is 
not a necessary or proper party to 
an appeal, and he need not be served 
with notice thereof. Smalley v. Lau- 
genour, 30 Wash. 307, 70 P 786. And 
see Anderson v. Red Metal Min. Co, 
86 Mont. 312, 93 P 44; Merk v. Bow- 
ery) Min: Co. 3) Monti, 298) (78 wee ao 
Soderberg v. McRae, 67 Wash. 104, 
120 P 878. See also infra § 970. ‘As 
to coparties see infra § 1321. 

[b] Admission of allegations with- 
out disclaimer.—But where the an- 
swer of a codefendant admitted the 
allegations of the complaint but did 
not disclaim interest in the subject 
matter of the suit, and it appeared 
that such defendant was interested 
to prevent the success of appellants, 
failure to serve such defendant with 
notice of the appeal was held ground 
for dismissal thereof. Seattle First 
Nat. Bank v. Gordon Hardware Co., 
31 Wash, 682, 72 P 464. 

[e] Garnishment.—Where judg~ 
ment went for the garnishee on the 
issue of his possession or control of 
the debtor’s property, the debtor not 
being a -necessary party upon plain- 
tiff’'s appeal from the judgment, no- 
tice of appeal need be served only 
upon the garnishee. Iverson v. Brad? - 
rick, 54 Wash. 633, 104 P 130. 

5. Cal.—Peck v. Agnew, 126 Cal. 
607,59) BU2bs Clarke: ye Mohr, 125, 
Cal. 540, 58 P 176 

Ida.—McKinnon vy. Mellhargey, 24 
Ida. 720, 135 P 826. But see Titiman 
v. Alamance Min. Co., 9 Ida. 240, 74 
P 529 (holding that, under Rev. St. 
[1887] § 4803, notice of appeal must 
be served on each party whose inter- 
est would be affected by a modifica- 
tion or reversal of the judgment or 
order appealed from, whether he ap- 
pears or is in default). 

Jowa.—Bowman v. Besley, 122 Iowa 
42, 97 NW 60; Ward v. Walker, 111 
Towa 611, 82 NW 102 8; Bonnot Co. v. 
Newman, 108 Iowa 158, 78 NW 817; 
Harrison v. Palo Alto County, 104 
Iowa 383, 73 NW 872; Marshall Coun- 
ty v. Knoll, 102 Iowa 573, 69. N;W 
1146, 71 NW 571. 

Minn.—Davis v. Swedish-American 
Nat. Bank, 78 Minn. 408, 80 NW 953, 
81 NW .210, 79 AmSR 400. 


Nev.— Bliss v. Cone es 24 Nev. 
422, ad P 833,56 RP 231% 
N. D.—O’Keefe v. Om quiver ert ING ICE 


404, 117 NW 353. 

Or. —Williams v. Pacific Surety Co., 
70 Or. 203, 139 P 934; State v. Simp- 
son, 69 Or. 9385 137 GP (SOs tes Aes 
Beall v. Beall, 67 Or. ee To I> Qove 
IbGiaS is? ealssilay? In re Mendenhall; 43 Or. 
Ey ira ee Bulce. fete al(assys) © Ui tem. ha 
vestment Corp. v. Portland Hospital, 
40, Or! 523.6452) 644, 67 P) 194756 
LRA 627; Barger -v. Taylor, 30 Or. 
228, 42 P 615, 47 P 618. 

§. C—Cauthen v. Cauthen, 70S: C- 
167. 49 SH 321. 

Wash.—Northern Pac. R. Co. 
Smith, 68 Wash. 269, 122 P 1057: 
Beebe v. Northwestern Dairy Con 62: 
Wash 2941128 P3655 MeDougall v. 
Bridges, 52 Wash. 396, 100 P 835; 
Wenatchee First Nat. Bank v. Fow- 
ler, 51 Wash. 638, 99 P 1034, 54 Wash. 
65, 102 P 1088; Harris v. Puget Sound 
Hlectric R. Co., 50 Wash. 704, 97 PB 
728; Sheehan Vv. Bailey Bldg. Co., 42 
Wash. 535, 85 P 44; Collins v. Kin- 
near, 37 Wash. 453, 79 P 995; Wagner 


v. Royal, 36 Wash. 428, 78 P 1094; 
Currans v. Seattle, ete., R., ete., Co., 
34 Wash. 512, 76 P 87; O’Connor v. 


Lighthizer, 34 Wash. TAS Gaye MS 643, 
Home Sav., ete., Assoc. v. Burton, 20 
Wash. 688, 56 P 940; Eldridge v. Sten- 
ger, 19 Wash. (EG 54 P 541; Snoho- 
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of another party who is served with notice;® and 
it seems that, if the parties interested are very 
numerous, notice to a few of each class, who 
appear in good faith in defense of the interests 
of that class, will be deemed sufficient.” 

Where a party sought to be 
made an appellee dies after judgment and before 
appeal, notice must be served upon his adminis- 


Death of parties. 


trator.® 


mish County v. Ruff, 15 Wash. 637, 
47 P 35, 441; BEssency v. Hssency, 
10 Wash. 375, 38 P 1130. 

Wis.—Wheeler v. Hartshorn, 40 
Wis. 83. 

See also infra § 970. 

As to coparties see infra § 1321. 

[a] he term “party” within the 
meaning of the statute requiring 
service of notice of appeal ‘“‘must be 
understood in the ordinary legal 
sense, and to embrace such persons 
only as become parties to the case in 
some mode prescribed or recognized 
by law, so as to be bound by the pro- 
ceeding.’”’ Barger v. Taylor, 30 Or. 
228, 230, 42 P.615, 47. P 618. 

[b] Attorneys on contingent fee. 


—A firm of attorneys in a cause, un-- 


der an agreement for a. contingent 
fee, is not entitled to notice of ap- 
peal therein as an adverse party. 
Harrison v. Palo Alto County, 104 
Iowa 383, 73 NW 872. 

[c] State not a party; judgment 
for usury.—Where, in an action to 
foreclose a mortgage, the ‘contract is 
found to be usurious and judgment 
is rendered, as provided by Hill An- 
not. L. § 3589, in favor of the state 
for the use of the common school 
fund, the state does not thereby be- 
come a “party” to the action, so as 
to require notice of appeal to be 
served on the state. Barger v. Tay- 
Jor,, 30: Or! 1228). 42 Bo615,4471P- 618. 

[d] A defendant as to whom plain- 
tiff has voluntarily dismissed is not 
entitled to notice on plaintiff's appeal. 
Sheehan v. Bailey Bldg. Co., 42 Wash. 
535,85. P44. 

[e] Where an amendment to the 
pleadings dismisses the action as to 
one defendant, he is an unnecessary 
party to an appeal. Padden v. Clark, 
124 Towa 94, 99 NW 152. 

[f] Dismissal after appeal.—But 
an appeal which is defective for fail- 
ure to serve notice of appeal on in- 
tervening defendants cannot be cured 
by dismissing the interveners from 
the action, at their request, after the 
appeal has been perfected. Old Nat. 
Bank v. O. K. Gold-Min. Co., 19 Wash. 
194, 52 P1065. 

[gz] Assignee of judgment.—The 
assignee of a judgment creditor is 
not entitled to service of notice un- 
less he has been made a party by 
some order of court. Littleton Sav. 
Bank v. Osceola Land Co., 76 Iowa 
660, 39 NW 201; Currans v. Seattle, 
etc., °R., ete. Co., 34 Wash. 512, 76 
P 87: See also Schroeder v. Pratt, 
21 Utah 176, 60 P 512 (holding that, 
where a judgment has been assigned 
under Rev. St. [1898] § 2920, pro- 
viding that the assignment of a judg- 
ment shall not abate the action but 
that the same may be carried on in 
the name of the original party, or 
that the transferee may be substitut- 
ed, until such substitution has been 
actually made, notice of appeal is 
properly served on the. judgment 
ereditor). 

[h] Fictitious defendants.—An ap- 
peal from a judgment sustaining a 
demurrer to a bill in equity will not 
be dismissed on the ground that fic- 
titious defendants named in the bill 
have not been served with notice of 
the appeal. Benson v. Bunting, 127 
Cal. 532, 59 P 991,°78 AmSR 81. 

[i] Sureties on cost bond.—(1) On 
appeal from a judgment rendered on 
a cost bond notice of appeal must be 
given to and served upon the sureties 
of the bond, or the appeal will be dis- 
missed. Atdtna Ins. Co. v. Thompson, 
34. Wash. 610, 76 P 105; 


Pierce v.|P 


APPEAL AND ERROK 


[§ 1320] 
of appeal must 


Commercial Inv. Co., 31 Wash. 655, 
72 P 473; State v. Port Townsend, 27 
Wash. 728, 67 P 1135; Cline v. Mitch- 
ell,: 1 (Wash. 24, 23° © (1013.95 (¢2)) But 
notice of appeal need not be served 
on the sureties on a cost bond filed 
by a nonresident complainant, where 
they are not parties to the action and 
no judgment has been entered against 
them. Wagner v. Royal, 36 Wash. 
428, 78 P 1094; O’Connor vy. Lighthi- 
zer, 384 Wash..152, 75 P 643 [Loverr 
Brockway v. Abbott, 34 Wash. 700, 
74 P 10694]. 

[ij] An appellant is not precluded 
from denying that an intervener was 
not a party on whom a notice of ap- 
peal must be served by his having 
demurred to the intervener’s com- 
plaint, where he had obtained no 
leave to file the complaint, as re- 
quired by Ballinger Annot. Codes & 
St. § 4846, and the complaint was not 
filed until after the rendition of judg- 
ment against one of the original par- 
ties; and hence a motion to dismiss 
the appeal for appellant’s failure to 
serve a notice of appeal on such an 
intervener will not be granted. Wise- 
ee v. Eastman, 21 Wash. 163, 57 P 

6. Iowa.—Ewart ev. 126 
Iowa 219, 101 NW 869. 

Kan,—Hillyard v. Fick, 89 Kan. 108, 
130 P 675. 

Mont.—Johnson v. Puritan Min. 
Co.,,19 Monts:30, 4% /Pi3b7s 

Or.—The Victorian, 24 Or. 121, 32 P 
1040, 41 AmSR 838. 

Wash.—Day v. Lines, 15 Wash. 525, 
46 P 1048. 

See also Galveston, etce., R. Co. v. 
House, 102 Fed. 112; Potter v. Baker, 
4 Paige (N. Y.) 290. 

Coparties see infra § 1321. 

[a] Surety.—In an action to en- 
force a lien against a vessel, where 
claimant, to obtain its release, files 
an undertaking with sureties, and 
judgment is rendered against the 
claimant, notice of claimant’s appeal 
need not be served on the sureties, 
as their interests are identical with 
claimant’s. The Victorian, 24 Or. 121, 
32 P 1040, 41 AmSR 8388. 

7. ‘Kidder v. Fidelity Ins., ete., Co., 
105 Fed, 821, 44 CCA 593. 

8. Thompson v. Newsom, 52 Ind. 
A. 444, 100 NE 1772 (holding that, 
where such notice was not served be- 
fore the expiration of the time for 
perfecting an appeal, the appeal court 
acquired no jurisdiction, and juris- 
diction was not conferred by a sub- 
sequent order substituting the admin- 
istrator in decedent’s stead). See 
also infra § 974 et seq. 

9. Cal.—Quist v. Sandman, 154 Gal. 
748, 99 P 204; Bell v. San Francisco 
Sav., Union, 153 Cal. 64, 94 P 225; 
Mannix v...Tryon, 152 Cal. 31,91 .P 
983; In re Young, 149 Cal. 173, 85 P 
145; Johnson v. Phenix Ins. Co., 146 
Cal. 571, 80 P 719; In re Pendergast, 
143 Cal. 135, 76 P 962; Mohr v. Byrne, 
132 Cal. 250, 64 P 257; Bowering v. 
Adams, 126 Cal. 6538, 59 P 134; Vin- 
cent v. Collins, 122 Cal. 387,55 ‘P 
129; Kenney v. Parks, 120 Cal. 22, 
52 P 40; U. S. v. Crooks, 116 Cal, 43, 
47 P 870; Herriman v. Menzies, 115 
Cal. 16, 44 P 660, 46 P 730, 56 AmSR 
81, 35 LRA 318; Bullock vy. Taylor, 
112 Cal. 147, 44 P 457; Barnhart v. 
Edwards, 111 Cal. 428, 44 P 160; In 
re Ryer, 110 Cal. 556, 42 P 1082; Ter- 
ry v. San: Diego County Super. Ct., 
110 Cal. 85, 42 P 464; Pacific Mut. L. 
Ins. Co. v. Fisher,.106 Cal. 224, 39: P 
758; Green v. Berge, 105 Cal. 52, 38 
539, 45 AmSR 25; Lancaster v. 


Ewart, 
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‘*Adverse’’ Parties. The notice 
be served, in many states by ex- 


press provision of the statute, upon all ‘‘adverse’’ 
parties, and it is generally held that an adverse 
party within the meaning of the rule is any party 
whose interest in the subject matter of the ap- 
peal is adverse to that of appellant or may be 
affected by a modification or reversal of the judg- 
ment or order appealed from.° 


But where it ap- 


Maxwell, 103 Cal. 67, 36 P 951; Har- 
per v. Hildreth, 99 Cal. 265, 38 P 1103; 
Milliken v. Houghton, 75 Cal. 539, 17 
P 641; Randall v. Hunter, 69 Cal. 80, 
10 P 130; Butte County v. Boydstun, 
68 Cal. 189, 8 P 835; Williams v. San- 
ta Clara Min.) .Co.,:66 Cal.:193, 5 P8655 
O’Kane v. Daly, 63 Cal. 317; Senter 
v. De Bernal, 38 Cal. 637; Ford, etc., 
Co. v. Braslan Seed Growers Co., 10 
Cal. A. 762, 103 P 946; McKenzie v. 
Hill, 9 Cal. Ay 78,598 P 55;) Ford: v. 
Canrion,}) 5; «Cal. ¢A.44:85371 89), (Pe LOTS 
Ser v. Benedict, 4 Cal. A. 48, 87 P 


Ida.—Berlin Mach. Works v. Brad- 
ford-Kennedy Co., 21 Ida. 669, 123 P 
637; Diamond Bank v. Van Meter, 18 
Ida. 248, 108 P 1042; 21 AnnCas 1273 
and note; McClain v. Lewiston Inter- 
state Fair, etc., Assoc., 17 Ida. 63, 104 
P 1015, 25 LRANS 691, 20 AnnCas 60; 
Doust v. Rocky Mountain Bell Tel. | 
Co., 14 Ida. 677, 95 P 209; Nelson 
Bennett Co. v. Twin Falis Land, ete. 
Co., 13 .Ida..767,,92' P 980, 13 AnnCas 
172 and note; Titiman v. Alamance 
Min. Co., 9 Ida. 240, 74:'P 529; Aul- 
bach v. Dahler, 4 Ida. 522,43 P 192; 
Coffin v. Edington, 2 Ida. (Hasb.) 595, 
23 P 80; Jones v. Quantrell,, 2): Ida. 
(Hasb.) 141,.9 P 448. 

Towa.—Dillavou. v. Dillavou, 142 
Iowa 291, 120 NW 628; Lindebaum v. 
Coale, 99 NW 162; Chase v. Christen- 
son, 92 Iowa 405, 60 NW 640; Payne 
v. Raubinek, 82 Iowa 587, 48 NW 995. 

Mich.—Winegar v. Fritz, 164, Mich. 
427, 129 NW 878; Strang v. Hillsdale 
Cir. Judge, 108 Mich. 227,65 NW 968. 

Minn.—Kells v. Nelson-Tenney 
Lumber Co., 74 Minn. 8, 76 NW 790; 
Frost v. St. Paul Banking, etce., Co., 
57 Minn. 325, 59 NW_ 308. 

Mont.—Jenkins v. Carroll, 42 Mont. 
302, 112 P 1064; Cummings v. Reins 
Copper Co., 40 Mont. 599, 107 P 904; 
Spokane Ranch, etc., Co. v. Beatty, 87 
Mont. 342, 96 P 727, 97 P 838; An- 
derson, v. Red Metal Min. Co., 36 
Mont. 312, 93 P 44; Merk v. Bowery 
Min. Co., 31 Mont. 298, 78: PP: 519; 
Power v. Murphy, 26 Mont. 387, 390, 
68 P 411 [cit Cye]. 

Nev.—Bliss v. Grayson, 24 Nev. 
422, 56 P 231. [aff reh 25 Nev. 329, 
59 P 888]; Dick v. Bird, 14 Nev. 161. 

N. Y.—West. v. Place, 80 Hun :255, 
30 NYS 14; Yates v. Burch, 13 Hun 
622 [aff 87 N. Y. 409]; Pickersgill v. 
Read, 7 Hun 636; Matter of Kings- 
bridge Road, 4 Hun 599 [aff 62 N. Y. 
645 mem]; Hiscock v. Phelps, 2 Lans. 
106 [mod 49 N. Y. $7]; Coates v. 
Smith, 31 HowPr 146; Coates v. Car- 
roll, 28 HowPr 436; Thompson y. Elis- 
worth, 1 Barb. Ch. 624. 

Or.—Templeton v. Morrison, 66 Or, 
498, A381 pPisk9; 135-sPic9d: yStateaws 
McDonald, 63 Or. 467, 128 P 835; Ha- 
fer v. Medford, ete, R. Co., 60 Or. 
354, 117 P 1122, 119 PB 337: Kramer 
v. Marsh, 49 Or. 417, 90 P 583; Com- 
mercial Nat. Bank v. Portland, 37 
Or. 33, 54 P 814, 60 P 563; Cooper 
Mfg. Co. v. Delahunt, 36 Or. 402, 51 
P 649, 60 P 1; Conrad v. Pacific Pack- 
ing. Co., 34. Or. 337,. 49: PP. 659, 52 'P 
1134,.57 P 1021; Alliance Trust. Co. 
v O’Brien, 32 Or. 333, 50 .P 801, 51 
P 640; Stutter v. Baker County, 30 
Or. 294, 47 P 705; Barger v: Taylor, 
30 Or. 228, 42 P 615, 47 P 618; Osborn 
v. Logus, 28 Or. 302, 87 P 456; 38 P 
190, 42 PB. $97; Jackson County v. 
Bloomer, 28 Or. 110, 41 P 930; Moody 
v. Miller; 24 Or. 179, (33 P4022; The 
Victorian, 24 Or. 121, 32 P 1040, 42 
AmSR 838; Hamilton v: Blair, 23 Or. 
64, 31 P 197; Lillienthaliv. Caravita, 
bb /Or? 13395 1:54%P i280, ‘ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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| pears that the decree or judgment appealed from 
may be modified or reversed without affecting the 
rights of a party he is not an adverse party within 


Ss. D.—Crouch v. Dakota, ete. R. 
Co., 22 S. D. 2638, 117 NW 145; Sutton 
v. Consolidated Apex Min. Co., 12 S. 
D. 576, 82 NW 188. 

Utah.—Griffin v. Southern Pac. Co., 
31 Utah 296, 87 P 1091; Nelden-Jud- 
son Drug Co. v. Ogden Commercial 
Nat. Bank 31. Utah 42,. 36. Pr 498; 
Stephens v. Stevens, 27 Utah 261, 75 
PB 619; Rache y. Stanley, 15 Utah 314, 
49 P 648 (receiver); Commercial Nat. 
Bank v. U. S. Savings, ete., Co., 13 
Utah 189, 44 P 1043. 

Wash.—Seattle First Nat. Bank v. 
Gordon Hardware Co., 31 Wash. 682, 
72 P 464. And see Iverson v. Brad- 
rick, 54 Wash. 633, 104 P 130; Seat- 
tle Trust Co. v. Pitner, 17 Wash. 365, 

49 P 505. 

Wi s.—Harrigan v. Gilchrist, 121 
Wis. 127, 99 NW 909 (holding that, 
where, in an action to reach prop- 
erty for the payment of the debts of 
an insolvent corporation, a judgment 
was rendered against parties charged 
with wrongfully appropriating such 
property, and it was conceded that 
the debts greatly exceeded the cor- 
porate assets, and the corporation 
had for all business purposes 
ceased to exist, it was not an adverse 
party in a controversy on appeal be- 
tween the creditors and the judgment 
debtors); Green Lake County v. Wau- 

paca County, 113 Wis. 425, 89 NW 549 
TTicidine that, on appeal by the coun- 
ty liable from orders fixing compen- 
sation for attorneys appointed by the 
court to defend an indigent accused, 
such attorneys must be served with 
notice of the appeal); Crowns v. For- 
est Land Co., 99 Wis. 103, 74 NW 546; 
Rogers v. Shove, 98 Wis. 271, 73 NW 
989; Hunter v. Bosworth, 43 Wis. 583; 
Wheeler v. Hartshorn, 40 Wis. 838; 
Nelson v. Clongland, 15 Wis. 392. 

See also infra § 970. 

Coparties see infra § 1321. 

[4] In the language of Chancellor 
Walworth in Thompson vy. Ellsworth, 
teBarh. Che :ON*. Yo) 624;" 62%" Tauot 
Merk v. Bowery Min. Co., 31 Mont. 
298, 304, 78 P 519], by “adverse par- 
ty” is meant “the party whose in- 
terest in relation to the subject of 
the appeal is in conflict with the re- 
versal of the order or decree appealed 
from, or the modification sought for 
by the appeal.” 

[b] Affect in any way.—In Nelson 
Bennett Co. v. Twin Falls Land, etc., 
Co., 13. Ida..767, 777, 92 P 980, 13 Ann 
Cas 172, Sullivan, A Breistars iio baa See Mats) 
court held in Aulbach v. Dahler, 4 
Ida. 522, 43 P 192, that adverse par- 
ties upon whom notice of appeal must 
be served are such parties as a re- 
versal of the judgment would affect. 
That means affect in any way. In 
Titiman v. Alamance Min. Co., 9 Ida. 
240, 74 P 529, this court held, under 
the provisions of said section 4808, 
that a notice of appeal must be 
served on each party to the suit 
whose interest would be affected by a 
modification or reversal of the judg- 
ment, or order appealed from, wheth- 
er such party be plaintiff, defendant 
or interyener, and whether he appears 
or is in default—not prejudicially af- 
fected, but ‘affected.’ ”’ 

[c] Stockholder and receiver.—One 
appealing from a judgment disallow- 
ing a claim against a corporation in 
the hands of a receiver, appointed at 
the suit of a stockholder who ap- 
peared and contested the allowance 
of the claim, must serve notice of ap- 
peal on the stockholder who is an ad- 
verse party, and service on the re- 
eeiver is insufficient. Hafer v. Med- 
ford, ete.,, R.-Co., 60 Or. 354, 117 P 
11227 ne is Sec tedl 

[d] Administrator.—An adminis- 
trator, of an estate is an ‘adverse 
party” in adjudications of claims 
against an estate, within the provi- 
sions requiring notice of appeal to] 
be served upon the adverse party. 
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the meaning of 
with notice.1® 


aaron v. Brocker, 47 Wis. 79, 1 NW 


[e] A purchaser at a sale made by 
an assignee in insolvency subject to 
the approval of the court is a party 
to the proceedings resulting in an or- 
der confirming the sale, and hence an 
adverse party on an appeal from such 


order. Kells v. Nelson-Tenney Lum- 
ber Co., 74 Minn. 8, 76 NW 790. 
[f{] Garnishee.—A garnishee is an 


adverse party on an appeal by a 
plaintiff from a judgment declaring 
defendant in the principal action not 
indebted. Seattle Trust Co. v. Pit- 
ner, 17 Wash. 365, 49 P 505. 

[g] County.—In a suit against a 
county and its treasurer and sheriff 
to restrain the levy of a tax, the 
county is an adverse party, so as’ to 
entitle it to a notice of an appeal by 
the other defendants from a _ de- 
cree granting the injunction. Stul- 
ten v. Baker County, 30 Or. 294, 47 P 

[h] Naming as appellants adverse 
parties who should be joined and 
served with notice as appellees does 
not give the court jurisdiction over 
them. Canaday y. Yager, 33 Ind. A. 
623, 71 NE 977. 

10. Cal.—Potrero Neuvo Land Co. 
v_ All Persons Claiming, 155 Cal. 371, 
101 P 12; Quist v. Sandman, 154 Cal. 
748, 99 P 204; Niles v. Gonzalez, 152 
Cal. 90, 92 P 74; Mannix vy. Tryson, 
152 Cals 31,. 91 P 983; Burnett v. 
Piercy, 149 Cal. 178, 86 P 603; South- 
side Impr. Co. v. Burson, 147 Cal. 
401, 81 P 1107; Sprague v. Walton, 145 
Cal. 228, 78 Pp 645; Mohr v. Byrne, 
132 Cal. 250, 64 P 257 (appeal by in- 
tervener) ; Pacific Mut. L. Ins. Co. 
v. Fisher, 106 Cal. 224, 39 P 758; Mil- 
ler v. Thomas, 71 Cal. 406, 12 P 432; 
Milier v. Rea, 71 Cal. 405, 12 P 431; 
McKenzie vy. Hill, 9 Cal. A. 78, 98 P 
55; Worth v. Emerson, 3 Cal. A. 158, 
85 P 664. 

Ida.—Diamond Bank vy. Van Meter, 
18 Ida. 243, 108 P 1049, 21 AnnCas 
1273 and note; McClain v. Lewiston 
Interstate Fair, etc., Assoc., 17 Ida. 
63, 104 P 1015, 25 LRANS 691, 20 
AnnCas 60; Nelson Bennett Co. v. 
Twin Falls Land, etc., Co., 13 Ida. 
767, 92 P 980, 13 AnnCas 172 and 
note. 

Iowa.—Bowman v. Beasley, 122 
Iowa 42, 97 NW 60; Menefee vy. Ches- 
ley, 98 towa 55, 66 "NW 1038. 

Mont.—Jenkins v. Carroll, 42 Mont. 
302, 112 P 1064; McIntyre v. Mac- 
Ginniss, 41 Mont. St LOSMP) 353) 37 
AmSR 701; Cummings v. Reins ‘Cop- 
per Co., 40 Mont. 599, 107 P 904; An- 
derson v. Red Metal Min. Co., 36 
Mont. 312, 93 P 44; Merk v. Bowery 
Min. Co., 31 Mont. 29857278. Py 519 ® 
Power v. Murphy, 26 Mont. 387, 68 Pp 
411; Oleson v. Wilson, 20 Mont. 544, 
52 P 327, 63 AmSR 639. 

N. D.—-O’Keefe v. Omlie, 17 N. D. 
404, 117 NW 353. 

Or.—Watson v. Noonday Min. Co., 
37 Or. 287, 55 P 867, 58 P 36, 60 P 
994; Cooper Mfg. Co. v. Delahunt, 36 
Or. 402, 51°P 649, 60 P 1: Medynski 
v. Theiss, 86 Or. 397, 59 P 871; Al- 
liance Trust Co. v. O’Brien, 32 Or. 
333, 50 P 801, 51 P 640; Lilliénthal v. 
Caravita, 15 Or. 339, 15 P 280. 

S. D.—Suttor v. Consolidated Apex 
Min. Co., 12 S. D. 576, 82 NW 188. 

Utah.—-Blyth, etc.; Co. v. Swenson, 
15 Utah 345, 49 P 1027. 

Wis.—In re Welch, 108 Wis. 387, 
84 NW _ 550 (guardian of incompe- 
tent); Crowns v. Forest Land Co., 99 
Wis. 103, 74 NW 546. 

Cross references: ; 

Coparties see infra § 1321. 
Persons as to whom there has been 

dismissal see supra § 1319. 
Persons who have not appeared or 

have not been made parties see 

supra § 1319. 

Persons whose interests are repre- 
sented by or identical with and pro- 
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the rule, and need not be served 


In order to determine who are ad- 
verse parties, the position of the original parties 


tected by those of another party 

see supra § 1319. 

Unnecessary or formal parties see 

supra § 1319. 

[a] Purchaser at foreclosure sale. 
—(1) A purchaser at a foreclosure 
sale is an “adverse party,’ within 
Rev. St. § 3049, who should be served 
with a copy of a notice of appeal 
from the order confirming the sale. 
Rogers v. Shove, 98 Wis. 271, 73 NW 
989. (2) But where such purchaser’s 
title has become absolute by con- 
firmation, and he is a stranger to the 
record, he is not the adverse party 
contemplated by the statute, so as to 
make it necessary to serve him with 
notice of an appeal from the judg- 
ment of foreclosure. Crowns v. For- 


a4 Land Co., 99 Wis. 103, 74 NW 
[b] Grantee of mortgagor.—(1) 


Notice of appeal by plaintiff in fore- 
closure from an adjudication that 
certain mechanics’ liens are entitled 
to priority over the mortgage must' 
be served .on the mortgagor and his 
grantee to entitle plaintiff to a mod- 
ification of the judgment as to prior- 
ities, where such modification might 
shift the personal responsibility as 
between the mortgagor and _ his 
grantee as to the personal liability 
for the liens. Pacific Mut. L. Ins. 
Co. v. Fisher, 106 Cal. 224,39 P 758. 
(2) But such judgment may be modi- 
fied without the mortgagor’s grantee 
being served with notice to the ex- 
tent of determining that the lien 
claimants have no lien upon _ the 
mortgaged premises. Pacifie Mut. 
L. Ins, Co. v. Fisher, supra. 

[c] An assignee of an adverse 
party and a receiver appointed by 
the court to distribute funds in con- 
troversy are not necessary parties to 
an appeal, within Hill Annot. L. 
537, requiring notice of appeal to be 
served on the adverse party. Medyn- 
ski 'v/ ‘Theiss, 36°O0r) 397,159) P1871. 

{d] Contractor or materialman.— 
(1) Where a decree in an action to 
foreclose a mechanic’s lien directs 
that if the property is not sufficient 
to pay the liens the deficiency shall 
be' docketed as a personal judgment 
against the contractor, the contractor 
is an adverse party in an appeal by 
the owner. Lancaster v. Maxwell, 103 
Cal. 67,36 P 951. °(2)) But where a 
materialman sued to foreclose a lien, 
making the contractor and owner 
both parties, and the contractor de- 
faulted, and the court dismissed the 
suit, and plaintiff: appealed but did 
not serve the contractor with no- 
tice, it was held that, the owner not 
having alleged facts which would en- 
title him to relief against the con- 
tractor, the contractor was not an 
“adverse party.’’ Cooper Mfg, Co. v. 
Delahunt, 36 Or. 402, 51 P 649, 60 P 1. 
(8) And contractors to whom plaintiff 
furnished material, who, although 
named as defendants, were not served 
and did not appear in the lower 
court, are not adverse parties. Os- 
born v. Logus, 28 Or. 302, 37 P 456, 
38 'P 190;'42'P 997. 

[e] Party not served or appear= 
ing below.—A person named as a par- 
ty, but not served with notice, and 
not appearing in the suit, and against 
whom no judgment is entered, is not 
an “adverse party” on whom notice 
of appeal must be served. Merced 
Bank v. Rosenthal, 99 Cal. 39, 31 P 
849, 33 P 732; Osborn v. Logus, 28 
Or. 302, 37 P 456,38 P 190,42 P 997. 
See also supra § 1319. 

[f] TJudgment for costs.—Where 
plaintiff has judgment against one of 
two defendants, and appeals from a 
judgment for costs in favor of the 
other, the respondent codefendant is 
not an adverse party on whom notice 
of appeal must be served. Green v. 
oree. 105 Cal. 52, 38 P 539, 45 AmSR 
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on the record 


eation or reversal.*? 


ll. Harrigan v. Gilchrist, 121 Wis. 
127, 99 NW 909; Hunter vy. Bosworth, 
43 Wis. 590. 

12. Potrero Neuvo Land Co. vy. All 
Persons Claiming, 155 Cal. 371, 101 
P 12; Mohr y. Byrne, 132 Cal. 250, 64 
Beat ainere Ryery L0rCalwob6y 427, 2 
1082; Harper v. Hildreth, 99 Cal. 265, 
33 P 1103; McKenzie v. Hill, 9 Cal. A. 
78, 98 P 55; O’Rourke v. Finch, 8 Cal. 
A 263,096) i (849 Harrigan. vy. .Gil- 
christ, 121 Wis. 127, 99 NW 909. 

[a] It cannot be shown by affi- 

davits outside of the record. Kenney 
vVerParks, 220 Cali 22,52. 40. 
' 18. Senter v. De Bernal, 38 Cal. 
637; Diamond Bank v. Van Meter, 18 
Ida. 243, 108 P 1042, 21 AnnCas 1273 
and note; Kerns v. Morgan, 11 Ida. 
572, 83 P 954; Titiman v. Alamance 
Nin, (Oo 96 Ida. 240) id. P5295 Old 
Nat. Bank v. O. K. Gold-Min. Co., 19 
Wash. 194, 52 P 1065. 

Coplaintifis and codefendants see 
infra § 1321. 

Parties to interpleader see supra § 
alaviiep ; 

[a] Where an intervener is non- 
suited on its cross complaint and 
plaintiff is then nonsuited on motion 
of defendant and intervener, the in- 
tervener is an ‘adverse party,” with- 
in Rev. Codes § 4808, and entitled to 
notices of appeal. Berlin Mach. 
Works yv. Bradford-Kennedy Co., 21 
Ida. 669, 123 P 687. See also supra 
§ 1319. 

{[b] Intervener and defendants.— 
Where, in an action on a note, there 
was judgment against defendants, 
and against an intervener who 
claimed an interest in one of the 
notes, defendants are not adverse 
parties to an appeal by the inter- 
vener from the judgment against 
him. Mohr v. Byrne, 132 Cal. 250, 
64 P 257. 

[ec] Party brought in by order of 
court.—The term “adverse party” 
means every person whose interests 
require that the order, judgment, or 
decree appealed from shall be sus- 
tained. And, if such party must be 
served with notice of appeal, this is 
so regardless of whether he appeared 
as one of the original parties to the 
actign, or was brought in by order 
of court. A person who has once ap- 
peared in the action is a necessary 
party to the appeal, unless after his 
appearance he has ceased to have an 
interest in such action. Commercial 
Nat. Bank v. U. S. Savings, etc., Co., 
13 Utah 189, 44 P 1043, 1045. 

[d] Parties to whom allowances 
are made.—On appeal from an order 
making allowances for witness’ fees, 
traveling expenses, attorney’s fees, 
ete., notice should be given to all 
parties in whose favor allowances 
were made. State v. McDonald, 63 
Or. 467, 128 P 835. 

14. Bell v. San Francisco Sav. 
Union, 153 Cal. 64, 94 P 225 (holding 
that, where the notice of intent to 
move for a new trial was addressed 
to and served upon a party in the 
original action, he became a party 
to the proceeding for new trial, en- 
titling him, if an adverse party ap- 
pellant from the order denying the 
new trial, to service of notice of the 
appeal); Niles v. Gonzalez, 152 Cal. 
90, 92 P 74; Johnson vy. Phenix Ins. 
Co., 146 Cal. 571, 80 P 719; Herriman 
v. Menzies, 115 Cal. 16, 44 P 660, 46 
P 730, 56 AmSR 82, 35 LRA 318; In 
re Ryer, 110 Cal. 556, 42 P 1082 (hold- 
ing that, upon appeal from an order 


may prima facie answer," 
whether parties are actually adverse must finally be 
determined by the state of the pleadings and from 
the record on appeal,'? so that, 
whether a party appears upon the face of the 
record in the attitude of plaintiff, defendant, or 
intervener, he is an adverse party, within the mean- 
ing of such statutes, if his interest in the subject. 
matter of the appeal will be affected by a modifi- 
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but 


which the order 
irrespective of 


[§ 1321] 


=) ere 


[§§ 1320-1321 


Upon an appeal from an order denying a new 
trial, only the adverse parties to the motion upon 


was made are necessary parties to 


the appeal, and the other parties need not be served 
with notice of the appeal.** 
(3) Coparties. 
notice of appeal is expressly required by statute 
to be served on all coparties not joining in the 
appeal, and such notice is generally essential.1® And 


In some jurisdictions 


under the statutes requiring service on adverse 


denying a motion for a new trial, no- 
tice of appeal need be given only to 
those parties to whom the motion 
was directed); O’Rourke vy. Finch, 8 
Gal. A. 263, 96 P 784; Bliss v. Gray- 
son, 24 Nev. 422, 56 P 231 [aff reh 
45 Nev. 329, 59 P 888] (holding that, 
where codefendants have made sepa- 
rate motions for a new trial, defend- 
ant’ whose motion is denied may ap- 
peal without serving a notice of ap- 
peal on his codefendants whose mo- 
tion has never been passed upon by 
the court). 

15. Ind.—Colgrove v. Brummitt, 41 
NW 795; Ledbetter v. Winchel, 142 
Ind. 109, 40 NE 1965; Wood v. Clites, 
140 Ind. 472, 39 NE 160; Benbow v. 
Garrard,,. 139. - Ind. (571," 39;~NE 62s 
State v. Hodgin, 139 Ind. 498, 39 NId 
161; Bozeman v. Cale, 139 Ind. 187, 
35 NE 828; Gourley v. Embree, 137 
Ind. 82, 36 NE 846; Brown v. Trex- 
ler, 132 Ind. 106, 30 NE 418, 31 NE 
572; Hale v. Miller, 131 Ind. 80, 30 
NE 884; Hutts v. Martin, 131 Ind. 1, 
30 NE 698, 31 AmSR 412; Holloran v. 
Midland R. Co., 129 Ind. 274, 28 NH 
549; Travelers Ins. Co. v. Yount, 98 
Ind. 454; Concannon v. Noble, 96 Ind. 
326; Shulties v. Keiser, 95 Ind. 159; 
Hunderlock v. Dundee Mortg., etc., 
Co., 88 Ind. 139; Pierson v. Hart, 64 
Ind. 254; Indianapolis Piano Mfg. Co. 
v. Caven, 58 Ind. 828; Reeder v. Ma- 
randa, 55 Ind. 239; Crist v. Lockhart, 
51 Ind. 69; Washburn v. Kline, 47 
Ind. 128; Rabb v. Graham, 43 Ind. 1; 
Harlan v. Watson, 39 Ind. 393; Na- 
tional Surety Co. v. Button, 41 Ind. A. 
301, 838 NE 644; Walsh v. Brock- 
rey: 13 Ind. A. 70, 40 NE 29, 41 NE 


lowa.—Greene First State Bank v. 
Weston, 145 NW 900; Tukey v. Fos- 
ter, 158 Iowa 311, 138 NW 862; Ful- 
lerton v. Hughes, 126 NW 697; Black 
v. Chase, 145 Iowa 715, 122 NW 916; 
Downs v. Burgess, 141 Iowa 268, 119 
NW 703; Dillavou v. Dillavou, 130 
Iowa 405, 106 NW 949; Beach v. 
Wakefield, 100 NW 338-[aff reh 108 
NW 757]; Lindebaum y. Coale, 99 NW 
162; Clayton v. Sievertsen, 115 Iowa 
687, 87 NW 412; Lippold v. Lippold. 
112 Iowa 134, 83 NW 809, 84 AmSR 
831; Ash v. Ash, 90 Iowa 229, 57 NW 
862; Moore v. Held, 73 Iowa 538, 35 
NW 6238; Hunt v. Hawley, 70 Iowa 
183, 30 NW 477; Engleken v. Webber, 
as Iowa 558; Barlow v. Scott, 12 Iowa 


Wash.—Long Beli Lumber Co. v. 
Gaston, 78 Wash. 598, 139 P -641; 
Robertson Mortg. Co. v. Thomas, 60 
Wash. 514, 111 P 795; Beckman vy. 
Brommer, 57 Wash. 436, 107 P 190; 
Davis v. Tacoma R., ete, Co., 35 
Wash. 203) 77 BP 209,166 RA? 802; 
Wax v. Northern Pac. R. GCo., 32 
Wash. 210, 738 P 380; Seattle First 
Nat. Bank v. Gordon Hardware Co., 
31 Wash. 682, 72 P—464; Smith v. 
Beard, 21 Wash. 204, 57 P 796; Win- 
ters v. Gray’s Harbor Boom Co., 19 
Wash. 346, 53 P 368; Hopkins v. Sat- 
sop R. Co., 18 Wash. 679, 52 P 349; 
Carstens vy. Gustin, 18 Wash. 90, 50 P 
933; Cornell Univ. v. Denny Hotel 
Co., 15 Wash. 4383, 46 P 654; Dewey v. 
South Side Land Co., 11 Wash. 210, 
39 P 368; Johnson yv. Lighthouse, 8 
Wash. 32, 35 P 403; Traders’ Bank v. 
Bokien, 5 Wash, 777, 32 P 744; Bel- 
lingham Bay Nat. Bank v. Central 
Hotel Co., 4 Wash. 642, 30 P 671. 

{a] In Indiana (1) a statute pro- 
vides that service on coparties not 
appealing need not be made in term 


time appeals. Small v. Hammes, 156 
Ind. 556, 60 NE 342; Baltes Land, etc., 
Co. v. Sutton, 32 Ind. A. 14, 69 NE 
179; Burns v. Huntertown Cemetery 
Church, 31 Ind. A. 640, 68 NE 9155 
Evans v. Odem, 30 Ind. A. 207, 65 NE 
755. See also supra § 1286. .(2) And 
where the court fixed the penalty on 
an appeal bond, and named the sure- 
ties therein, and the bond was filed 
in vacation, but within the time al- 
lowed by the court, the appeal was 
held a term time appéal, and no no- 
tice was necessary to coparties not 
appealing. Thompson v. Connecticut 
Mut, iu. Inss Col,, 1389" Inds 325,..38) INE 
796. (3) Since that statute, the prac- 
tice under the statute requiring no- 
tice on coparties applies in vacation 
appeals, and in such appeals coparties 
to the judgment must be served with 
notice. Newman v. Gates, 165 Ind. 
171, 72 NE 6388, 6 AnnCas 649; Rich 
Grove Tp. v. Emmett, 163 Ind. 560, 72 
NE 543; Haymaker v. Schneck, 160 
Ind. 443, 67 NE 181; Mellott v. Mess- 
more, 158 Ind. 297, 63 NE 451; Owen 
v. Dresback, 154 Ind. 392, 56 NE 22, 
848; McKee v. Root, 153 Ind. 314, 54 
NE 802; Michigan Mut. L. Ins. Co. vx 
Frankel, 151-Ind. 534,.50 NE 304; 
Crist v. Wayne International Bldg., 
etc., Assoc., 151 Ind. 245, 51 NE 3683; 
Abshire v. Williamson, 149 Ind. 248, 
48 NE 1027; Stults v. Gibler, 146 Ind. 
501, 45 NE 340; Roach v. Baker, 145 
Ind. 330, 43 NE 932, 44 NE 303; Mid- 
land R. Co. v. St. Clair, 144 Ind. 363, 
42 NE 214; Shuman vy. Collis, 144 
Ind. 833, 43 NE 257; Lee v. Mozingo, 
143 Ind. 667, 44 NE 454; Denke-Wal- 
ter v. Loeper, 142 Ind. 657, 42 NE 
358; Lilly v. Somerville, 142 Ind. 298, 
40 NH 1088; Ledbetter v. Winchel, 142 
Ind. 109, 40 NE 1065; Gregory v. 
Smith, 139 Ind. 48, 38 NE 395; Na- 
tional Surety Co. v. Button, 41 Ind. A. 
301, 838 NE 644; Burns v. Huntertown 
Cemetery Church, 31 Ind. A. 640, 68 
NE 915; Hewitt v. Mills, 27 Ind. A. 
218, 60 NE 1098; Everett v. Fouts, 26 
Ind. A. 658, 60 NE 454; Quen v. Lipin- 
skey, 17 Ind. A. 700, 45 NE 617; An- 
derson Glass Co. v. Brakeman, (A.) 
45 NE 193; Perry v. Botkin, 15 Ind. 
A. 83, 42 NE 964; Walsh v. Brockway, 
13 Ind. A. 70, 40 NE 29, 41 NH .76. 
(4) Service of notice on coparties to 
the judgment is a jurisdictional re- 
quirement. See cases supra this note 
and Hutts v. Martin, 131 Ind. 1, 30 
NE 698, 31 AmSR 412; Sohl v. Evans, 
29 Ind. A. 634, 62 NE 84. (5) Ad- 
verse coplaintiffs or codefendants 
need not be made coappellants and 
notified as such. Hadley v. Hill, 73 
Ind. 442. (6) Notwithstanding they 
defaulted in the court below, copar- 
ties should be served with notice. 
Herzogg v. Chambers, 61 Ind. 33% 
(7) On. signing refusals to join in an 
appeal after being served with no- 
tice, coparties are properly before the 
appellate court. Truman yv. Scott, 72 
Ind. 258. (8) Where all the parties 
against whom judgment was rendered 
were still living, and the legal repre- 
sentatives and heirs of those that 
were dead joined in assigning errors, 
the appeal was not one, by a part 
only, of several coparties within the 
meaning of the _ statute. Kline v. 
Hagey, 169 Ind. 275, 81 NE 209. 

[b] Sureties on bond for property 
taken on execution.—Long Bell Lum- 
ber Co. v. Gaston, 78 Wash. 598, 139 
P 641; Carstens v. Gustin, 18 Wash. 
907 50) Basse 

[ec] Consolidated actions.—Cornell 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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parties, notice must be served on 


appellant whose interest in the subject matter 
the appeal is adverse to that of appellant, 


may be affected by a modification 


the judgment or order appealed from*® 
the latter statutes, and, in some jurisdictions, under 


Univ. v. Denny Hotel Co., 15 Wash. 
433, 46 P 654. 

[d] Merely making coparties ap- 
pellees and serving them with no- 
tice as such (1) is not sufficient. 
Haymaker v. Schneck, 160 Ind. 443, 
67 NE 181; McKee v. Root, 153 Ind. 
314, 54 NE 802; Crist v. Wayne Inter- 
national Bldg., etc., Assoc., 151 Ind. 
245, 51 NE 368; Vordermark y. Wil- 
kinson, 142 Ind. 142, 39 NE 441; Burns 
v. Huntertown Cemetery Church, 31 
Ind. A. 640, 68 NE 915. (2) It has 
been held, however, that parties not 
joined in interest with the appellant 
need not be joined as coappellants, 
but may be made appellees and 
served with notice as such. McAlI- 
lister v. State, 81 Ind. 256; Larsh v. 
Test, 48 Ind. 130; Vinall v. Hendricks, 
Sopind., Ayr 413. 71 NE 6824 “Andysee 
De Haven v. De Haven, 77 Ind. 236. 

[e] Where a notice of appeal was 
given by all the defendants by their 
attorney. and the bond was executed 
on behalf of all, the appeal could, not 
be dismissed for failure to serve the 
notice on some of the defendants. 
Ramsay v. Tacoma Land Co., 31 
Wash. 351, 71 P 1024. Ae 

[f] Befendants not signing notice. 
—But on appeal from a judgment 
against the principals and sureties in 
a bond given for the possession of 
property taken on execution, a notice 


reciting that “plaintiffs,” naming 
them, and “their sureties,’ naming 
them, appeal from the judgment 


therein described, signed by a firm of 
lawyers as “attorneys for plaintiffs,” 
and served on the attorney of the 
parties in whose favor such judgment 
was rendered is not binding on such 
sureties, so as to make them appel- 
lants, and render it unnecessary to 
serve them with notice of appeal. 
Carstens v. Gustin, 18 Wash. 90, 50 P 
933. 

{g] Notice of appearance by co- 
defendants.—Where all the defend- 
ants stipulated that plaintiff might 
amend, an appealing defendant is 
chargeable with notice that his co- 
defendants had appeared in the case, 
and cannot excuse failure to serve 
them with notice of appeal by alleg- 
ing his ignorance thereof. Robertson 
Mortg. Co. v. Thomas, 60 Wash. 514, 
dP 95: 

{h] Dismissing appellants.— 
Where, after the perfecting of an ap- 
peal, two of the appellants dismissed 
as to themselves, such fact did not 
require the remaining appellant to 
serve a notice of appeal on the dis- 
missing appellants as a condition to 
the hearing of his own appeal. Kin- 
kead v. Peet, (lowa) 145 NW 313. 

16. Cal.—Niles v. Gonzales, 152 
Cal. 90, 92 P 74; Bair v. Watkins, 130 
Cal. 540, 62 P 929; Bowering v. Ad- 
ams, 126 Cal. 653, 59 P 134; Vincent 
vuCoellins, 1122. Cali 387; :55) Pil295 
U. S. v. Crooks, 116 Cal. 43, 47 P 870 
(condemnation of land); Millikin v. 
Houghton, 75 Cal. 539, 17 P 641; Por- 
ter v. Lassen County Land, etce., Co., 
6ECals i; UnrepraCas. +183, 055m ey 8953 
Ford, ete., Co. v. Braslan Seed Grow- 
ers Co., 10 Cal. A, 762, 1038 P 946; 
Ford v.:Cannon, 5 Cal. A. 185, 89 P 
1071. 

Ida.—Johnston v. Bronson, 19 Ida. 
449, 114 P 5; Diamond Bank v. Van 
Meter, 18 Ida. 243, 108 P 1042, 21 Ann 
Cas 1273 and note; Doust v. Rocky 
Mountain Bell Tel. Co., 14 Ida. 677, 
95 P 209; Nelson Bennett Co. v. Twin 
Falls Land, etc., Co., 13 Ida. 767, 92 
P 980, 18 AnnCas 172 and note; Lew- 
iston Nat. Bank:v. Tefft, 6 Ida. 104, 
53 P 271; Lydon v. Godard, 5 Ida. 
607, 51 P 459; Coffin v. Edgington, 2 
ida.-(Hasb.) 627, 23 P 80. 

Mont.—Spokane Ranch, etc., Ceo. v. 


yas 
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all coparties of 

of 

or 

or reversal of 
But under | tion or reversal.17 


Beatty, 37 Mont: 342, 96°P 727, 97 'P 
838; Power v. Murphy, 26 Mont. 387, 


68 P 411. 

N. Y.—Cooper v. Cooper, 76 App. 
Div. 221, 78 NYS 397. 

N. C.—Rose v. Baker, 99 N. C. 323, 
5 SHE 919. 

Or.—Lane v. Wentworth, 69 Or. 
242, 1383 P 348, 138 P 468; Templeton 
Vi Morrison; :66,,Or: 2493, 131. RP, 319; 
135 P 95; Kramer v. Marsh, 49 Or. 
417, 90 P 583; Stuller v. Baker Coun- 
ty, 30,.07rm294, 47 Pi 705: 

S. D.—Crouch v. Dakota, RS 
Co., 22:8. D. 263, 417 NW 145. 

Utah.—Griffin vy. Southern Pac. R. 
Co., 31. Utah 296, 87 P 1091; Stephens 
v. Stevens, 27 Utah 261, 75 P 619. 

See also supra § 1320. 


etce., 


{a] Codefendants interested in 
maintaining a judgment for the pur- 
pose of enforcing, contribution. 


Step ens v. Stevens, 27 Utah 261, 75 

[b] Coparty to whom appellant is 
ordered to pay money must be served 
with notice. Cooper v. Cooper, 176 
App. Div. 221, 78 NYS 397. 

[ce] Cross bill.—Where a cross bill 
by one defendant seeks affirmative 
relief against another defendant, and 
the decree grants the relief prayed 
for in the original bill, and dismisses 
the cross bill, defendant in the cross 
bill, so far as the relief prayed for 
in that bill is concerned, is an op- 
posite or adverse party, entitled to 
notice of proceedings by the cross 
complainant, to perfect an appeal. 
Winegar v. Fritz, 164 Mich. 427, 129 
NW 878. 

fd] Action to restrain levy of tax. 
—In a suit against a county and its 
treasurer and sheriff to restrain the 
levy of a tax to meet the payment of 
certain county warrants alleged to 
have been illegally issued, the coun- 
ty is an adverse party, so as to en- 
title it to notice of an appeal by the 
other defendants from a_ decree 
granting the injunction. Stuller v. 
Baker County, 30 Or. 294, 47 P 705. 


17. Cal.—Bell v. Staacke, 159 Cal. 
193,115) P .221s ‘Ouist vo Sandman, 
154 Cal. 748, 99 P .204; Mannix iv. 


Tryon, 152 Cal..31, 91 P1983; Burnett 
ws SPiercy, 149 “Cal. "178." 86. Py 603% 
Johnson v. Phenix Ins. Co., 146 Cal. 
571,. 80° P 719; ‘Sprague v. Walton, 
145 Cal. 228, 78 P 645; Kenney v. 
Parks, 120 Cal. 22, 52 P 40; McKeany 
v. Black, 46 P 381; French v. Mc- 
Carthy, 110 'Cal:412,742'-P! 302. Wear= 
ren v. Ferguson, 108 Cal. 535, 41 P 


417; Milliken v. Houghton, 75 Cal. 
539, 17) P 641; Jackson y..<Los -An-= 
geles County Super. Ct., 20 Cal. A. 


638, 129 P 946; O’Rourke v. Finch, 8 
Cal. A. 263, 96 P 784; Worth v. Em- 
erson, 8 Cal. A. 158, 85 P 664; Nason 
vs John, 1eCal. A. 538,82. P 566. 

Ida.—Weeter Lumper Co. v. Fales, 
20 Ida. 255, 118 P 289; Diamond Bank 
v. Van Meter, 18 Ida. 248, 108 P 1042, 
21 AnnCas 1273 and note; Nelson 
Bennett Co. v. Twin Falls Land, etce., 
Co., 138 Ida. 767, 92 P 980, 138 AnnCas 
172 and note; Aulbach y. Dahler, 4 
Tda.022; 43 4192: 

Iowa.—Titonka First Nat. Bank v. 
Casey, 158 Iowa 349, 138 NW 897; 
Snyder v. Richey, 150 Iowa .737, 130 
NW 922; Fullerton v. Hughes, 126 
NW 697; Capital Food Co. v. Globe 
Coal Co., 142 Iowa 134, 120 NW 704; 
Westcott v. Sioux City, 141 Iowa 453, 
119 NW 749; Downs v. Burgess, 141 
Iowa 268, 119 NW 7038; Sullivan v. 
Sullivan, 139 Iowa 679, 117 NW 1086, 
22 LRANS 691; Beem v. Farrell, 135 
Iowa 670, 113 NW 509; Oliver v. 
Perry, 131 Iowa 654, 109 NW 183; 
Ewart v. Ewart, 126 Iowa 219, 101 
NW 869; Douglass v. Agne, 125 Iowa 
67, 99 NW 550; Lindebaum y. Coale, 


ryCuh) ied 


the former, it is held not to be necessary to the 
jurisdiction on appeal to serve notice of appeal 
on coparties whose interest is not adverse to ap- 
pellant’s, and will not be affected by a modifica- 


A statute requiring notice of 


appeal to be given to coparties does not apply, 


99 NW 162; Padden v. Clark, 124 
Iowa 94, 99 NW 152; Bowman y. Bes- 
ley, 122 Iowa 42, 97 NW 60; Tucker v. 
Carlson, 113 Iowa 449, 85 NW 9015 
Ward v. Walker, 111 Iowa 611, 82 NW 
1028; Fisher v. Chaffe, 96 Iowa 15, 64 
NW 662; Chase y. Christenson, 92 
Iowa 405, 60 NW 640; Ash v. Ash, 90 
Iowa 229, 57 NW 862; Wolfe v. Jaf- 
fray, 88. Iowa 358, 55 NW 91; Soukup 
v. Union Iny. Co., 84 Iowa 448, 51 NW 
167, 35 AmSR 317; Laprell v. Jarosh, 
83 Iowa 753, 49 NW 1021; Kellogg v. 
Colby, 83 Iowa 518, 49 NW (1001; 
Payne v. Raubinek,.82 Iowa 587, 48 
NW 995; Day v. Hawkeye Ins. Co., 77 
Iowa 343, 42 NW _ 312; Wright v. 
Mahaffey, 76 Iowa 96, 40 NW 112. 

Mont.—Jenkins yv.-Carroll, 42 Mont. 
302, 112 P 1064; Cummings v. Reins 
Copper Co., 40 Mont. 599, 107 P 904; 
Spokane Ranch, ete, Co. v. Beatty, 
3¢ Mont: 342, 96) Pai%2t, 97 P8385 
Anderson vy. Red Metal Min. Co., 36 
Mont. 312, 98 P 44; Merk v. Bowery 
Min. Co., 31 Mont. 298, 78 P 519; Ole- 
son v. Wilson, 20 Mont. 544, 52 P 
327, 68 AmSR 639; Johnson v. Puri- 
eee Min., etc., Co., 19 Mont. 30, 47 P 
gots 

Nev.—Bliss v. Grayson, 24 Nev. 
422, 56 P 231 [aff reh 25 Nev. 329, 59 
P 888]. : 
aa Y.—Brown v. Richardson, 4 Rob. 

N. D.—O’Keefe v. Omlie, 17 .N. D. 
404, 117.NW 353. 

Or.—Smith v. Burns, 135 P 200; 
Lane v. Wentworth, 69 Or. 242, 133 
P 348, 138 P 468; Watson v. Noonday 
Min.:Co., 37 1Ore 28%, boi 8 6lsuto Ss oe 
36, 60 P 994; South Portland Land Co. 
v. Munger, 36 Or. 457, 54 P 815, 60 
P 5; Cooper Mfg. Co. v. Delahunt, 36 
Or. 402, 51 P 649, 60 P 1; Alliance 
Trust. Co.) v..:O’ Brien), 32. Or, 7333, 50 
P 801, 51 P 640; Bennett v. Minott, 
28) One 339; 639 P94 4k oon Ose 
born v. Logus, 28 Or. 302, 37 P 456, 
38 P 190, 42 PB 997. 

Utah.—Blyth, etc., Co. v. Swenson, 
15 Utah 345, 49 .P 1027. 

Wash.—Soderberg v. McRae, 67 
Wash. 104, 120 P 878; Harris v. Puget 
Sound Blectric R. Co., 50 Wash. 704, 
97 P 728; Wilson v. Puget Sound 
Hlectric R.:Co., 50 Wash. 596, 97..P 
727; Sipes v. Puget Sound Electric 
R. Co., 50 Wash. 585, 97 P 723; Ram- 
say v. Tacoma Land Co., 31 Wash. 
351, 71 P 1024; Smalley v. Laugenour, 
30 Wash. 307, 70 P 786; Essency v. 
HEssency, 10 Wash. 375, 38 P 1130. 

See also supra §§ 1319, 1320. 

On appeal from order denying new 
trial see supra § 1320. 

[a] Questions affecting appellant 
alone.—Although the Iowa. statute 
provides that, where a part of several 
coparties appeal, those appealing 
must serve notice of appeal on all 
other coparties, yet the failure .to do 
this does not deprive the supreme 
court of its jurisdiction, but it may 
determine any question affecting only 
appellant and the adverse party. Kel- 
logg v. Colby, 83 Iowa 513, 49 NW 
1001; and other cases supra this note. 

[b] Codefendants conceding judg- 
ment right as to themselves.—Blyth, 
ete., Co. v. Swenson, 15 Utah 345, 49 
1) Dl 

[c] A next friend need not be 
served with notice of the minor’s 
appeal from a judgment for costs 
entered against both. Douglass v. 
Agne, 125. Iowa 67, 99 NW 550. . 

{d] Joint makers of note.—In an 
action against joint makers of a note, 
on appeal by one, a comaker is not 
such an adverse party as to be en- 
titled to notice. Oleson vy. Wilson, 20 
Mont. 544, 52 P 327, 63 AmSR 639. 

[e] Coplaintiff.—On an _ appeal 
from a judgment as far as it estab- 


1203. [FCs] 


of course, to persons who were not coparties;'® 
nor does it apply to persons who are not. parties 
And under a statute requiring 
service of notice of appeal on the adverse party 
or his attorney, where defendants have made com- 
mon cause below, and are represented by the same 


to the judgment.’ 


counsel who represented them in 


the codefendants who have prevailed need not be 
served with notice by the appealing defendant,° 


ey 


APPEAL AND ERROR 


® 


eral. 
the trial court, 


and two defendants represented by the same coun- 


lished a mechanic’s lien in favor of 
one plaintiff, a coplaintiff in whose 
favor a separate lien was also there- 
by established is not an adverse par- 
ty, within the meaning of the rule re- 
quiring all such parties to be served 
with notice. Watson v. Noonday Min. 
CONST Or, 287, 55 P¥S bie 58" RP 36,760 
P 994. 

[f] Trustee and beneficiary.—A 
trustee who has mortgaged the prop- 
erty of his beneficiary, and has de- 
faulted in a _ suit for foreclosure 
brought against them jointly, is not 
a necessary adverse party on appeal 
by the beneficiary from a decree of 
foreclosure based on the estoppel of 
the beneficiary to deny the trustee’s 
right to execute the mortgage. Alli- 
ance Trust Co. v. O’Brien, 32 Or. 333, 
50 P 801, 51 P 640. 

{g] Yenants in common.—A de- 
cree against tenants in common ren- 
dered on a bill against all of them 
to quiet title to the land may be 
appealed from by a part of such ten- 
ants, without serving notice on the 
other tenants, although the decree is 
joint in form, since the interests of 
the cotenants are distinct and sev- 
eral, so that the decree may be re- 
versed as to appellants without af- 
fecting the decree in so far as it af- 
fects the nonappealing defendants. 
South Portland Land Co. v. Munger, 
86 Or! 457; 54 P 815, 60 PB 5. 

{h] Disclaiming codefendants not 
in possession.—Soderberg v. McRae, 
67 Wash. 104, 120 P 878. 

[iJ] Lessee disclaiming.—Merk v. 
Bewery, Min. Co., 31 Mont. 298, 78 P 
by Is 

[ij] Assignor disclaiming interest. 
—Anderson v. Red Metal Min. Co., 36 
Mont. 312, 93 P 44. 

{k] Partition—(1) In partition 
suits, as a rule, all the parties may 
be prejudicially affected. Lippold v. 
Lippold, 112 Iowa 134, 83 NW 809, 
84 AmSR 331; Hunt v. Hawley, 70 
Iowa 183, 30 NW 477. (2) But where, 
in partition, it was decided that 
plaintiff ana two of defendants each 
owned a one-third interest, and that 
another defendant had a lien on the 
interest of one of the parties, and 
defendant on appeal failed to give 
such fourth party notice of the ap- 


peal, it was held that this was not} 


ground for dismissal, as the court 
might decide the case as to the par- 
ties before it without injury to the 
fourth party’s interests. Burnett v. 
Piercy, 149 Cal. 178, 86 P 603. (3) 
And notwithstanding Code § 4111, re- 
quiring service of notice of appeal on 
coparties, it was held that a failure 
to serve certain of defendants in par- 
tition was not jurisdictional, where, 
if appellant prevailed, such defend- 
ants would be entitled to a greater 
share in the premises than awarded 
them by the decree appealed from, as 
service is required only upon such 
coparties as will be prejudicially af- 
fected by a reversal. Sullivan v. Sul- 
livan, 139 Iowa 679, 117 NW 1086, 
22 LRANS 691. (4) And where, in 
partition, all defendants but one were 
interested identically with plaintiff, 
and plaintiff appealed, it was held 
not necessary to make those inter- 
ested with plaintiff parties. Ewart 
v. Ewart, 126 Iowa 219, 101 NW 869. 

[i] Partners.—(1) Where a peti- 
tion against a partnership for the 
purchase price of goods is amended 
at the trial so as to charge but one 
individually, notice of appeal need 


be served only on him. Padden v. 
Clark, 124 Iowa 94, 99 NW 152. (2) 
And in an action against partners on 
a partnership demand on default by 
one of defendants and judgment after 
trial against the others, defendant 
making the default is not an adverse 
party, since, if reversed as to the 
others, the judgment would still 
stand unreversed as to him, and, if 
affirmed, the judgment appealed from 
would remain unchanged. Randall v. 
Hunter, 69 Cal. 180, 10 P 130. 

{m] In an action against both 
husband and wife for necessaries. 
where no judgment is rendere 
against the wife, and there is noth- 
ing to indicate that she will be af- 
fected by an appeal by the husband 
from judgment against him, notice 
of an appeal by him need not be 
served on the wife. Menefee v. Ches- 
ley, 98 Iowa 55, 66 NW 10388. 

[n] Sr sages from motion to vacate 
judgment by consent.—Where a judg- 
ment, by consent of counsel of all 
parties, is rendered in an action of 
damages for trespass against three 
defendants, and one of the latter ap- 
peals from an order denying his mo- 
tion to vacate such judgment, notice 
need not be served on his codefend- 


ants. Jackson v. Brown, 82 Cal. 275, 
23 P 142, 
{o] Judgment by default.—It is 


not necessary, where one defendant 
appeals, to serve notice of appeal on 
other defendants, where the latter, 
by default, admit the averments of 
the complaint. Boob v. Hall, 107 Cal. 
160, 40 P 117. See also Wright v. 
Mahaffey, 76 Iowa 96, 40 NW 112. 
18. Linsley v. Strang, 149 Iowa 
690, 126 NW 941, 128 NW 932 (hold- 
ing that, where plaintiff was denied 
leave to bring in new parties, the 
persons named were not coparties 
upon whom notice of appeal must 
be served); Oliver v. Perry, 131 Iowa 
ees 109 NW 183. See also supra § 
19. Zimmerman v. Gaumer, 152 
Ind. 552, 53 NE 829; Keller: v. Boat- 
man, 49 Ind. 101; Hildebrand v. Satt- 
ley Mfg, Co., 25- Ind. A. 218, 57 NE 
594; Oliver v. Perry, 131 Iowa 654, 


109 NW 183; and other cases infra 
this note. 
[a] Persons not parties to the 


judgment (1) need not be made co- 
appellants, nor be served with notice. 
Zimmerman v. Gaumer, 152 Ind. 552, 
53 NE 829; Lowe v. Turpie, 147 Ind. 
652, 44 NE 25, 47 NE 150, 37 LRA 
233; Alexander vy. Gill, 130 Ind. 485, 
30 NE 525; Koons v. Mellett, 121 Ind. 
585, 23 NE 95, 7 LRA 231; Berghoff 
v. McDonald, 87 Ind. 549; Logan v. 
Logan, 77 Ind. 558; Kennedy v. Di- 
vine, 77 Ind. 490; Hadley v. Hill, 73 
Ind. 442; Hammon v. Sexton, 69 Ind. 
37; Keller v. Boatman, 49 Ind, 101; 
Hildebrand v. Sattley Mfg. Co., 25 
Ind. A. 218, 57 NE 594. (2) Where a 
judgment was rendered for money, 
and also suspending two partners, 
attorneys, from practice, and one ap- 
pealed from the judgment of suspen- 
sion, such judgment was personal 
only to the appellant, and the statute 
requiring notice of appeal to be 
served on coparties does not apply. 
Klingensmith v. Kepler, 41 Ind. 341. 

[b] Codefendants who were not 
served with process, who did not ap- 
pear and answer, and against whom 
no judgment was rendered need not 
be served with notice. Keller v. 
Boatman, 49 Ind. 101. 


. es 


[$§ 1321-1322 — 


sel, who appeal on the same grounds from a judg- 
ment against them, and from an order refusing 
to set aside verdicts against each, need not serve 
the notice of appeal on each other.?+ 

[§ 1322] d. Form and Requisites—(1) In Gen- 
With respect to the form and the matters 
stated therein the notice of appeal must comply 
substantially with all the requirements of the stat- 
ute or it will be insufficient,?? unless the defect 


\ 


[c] Dismissal as to one defendant. 
—Where plaintiff dismissed his ac- 
tion as against one defendant, and 
the controversy on appeal can he de- 
termined without affecting the rights 
of such defendant, plaintiff cannot 
complain of the other defendant’s 
omission to serve such defendant 
with notice of appeal. Tucker v. 
Carlson, 113 Iowa 449, 85 NW 901. 
And see Bliss v. Grayson, 24 Nev. 
422, 56 P 231 [aff reh 25 Nev. 329, 59 
P 888]; O’Keefe v. Omlies, 17 N. D 
aoe 117 NW 353. See also supra § 

20. Johnson v. Puritan Min. Co., 19 
Mont. 30, 47 P 337. 

21. Cummings v. Reins Copper 
Co., 40 Mont. 599, 107 P 904. 


22. Alaska.—Weitzman y. Handy, 
1 Alaska 658. 
Ark.—McPherson v. Consolidated 


Pietra Co., 105 Ark. 324, 151 SW 


Cal.—In re Pendergast, 143 Cal. 
135, 76 PB 962. : 

Fla.—Whitted v. Abbe, 54 Fla. 669, 
45 S 478. 

Hawaii.—Makaio v. Adamu, 14 Ha- 
waii 411. 

Ind.—Burns v. Huntertown Ceme- 
tery Church, 31 Ind. A. 640, 68 NE 
915; State v. Ruff, 6 Ind: A. 38, 33 
NE 124. 

Fase nneag ea copie v. Hammond, 92 Mo. A. 


Nev.—Bliss v. Grayson, 24 Nev. 422, 
66) P2355 

N. Y.—Pfeffer v. Buffalo R. Co., 4 
Misc. 465, 24 NYS 490 [aff 144 N. Y. 
636 mem, 39 NE 494 mem]; Hymes v. 
Van Cleef, 15 NYS 341. 

Or.—Keady v. United R. Co., 57 Or. 
325, 100 P 658, 108 P 197; Lancaster 
v. McDonald, 14 Or. 264, 12 P 374; 
Christian v. Evans, 5 Or. 253. 

Ss. C.—Barnwell v. Marion, 56 S. G 
54, 33 SE 719: 

Wash.—Cole v. Price, 22 Wash. 18, 
60 P 153. 

Se an ee v. McDonald, 6 Man. 

And see cases in following sec- 
tions. 

[a]. Forms of notices of appeal 
may be found set out in whole, in 
part, or in substance in Hahn v. Chi- 
cago, ete., R. Co., 43 Iowa 333; Wil- 
marth v. Reed, 83 Mich. 44, 46 NW 
1031; Dietritch v. Steam Dredge, etc., 
14 Mont. 261, 36 P 81; Forrest v. For- 
rest, 13 N. Y. Super. 111; Anderson v. 
Pregley, 54 Or. 102, 102 P 603; Sum- 
mers v. Geer, 50-Or. 249, 85 P 513, 
93 P-133. 

{b] In Florida, under Gen. St. 
(1906) § 1911, the only method of 
procuring notice of an appeal to the 
parties thereto is by recording entry 
of appeal in the chancery order book 
by the clerk of the circuit court, and 
the appellate court has no authority 
to procure such notice through a cum- 
mons or. other writ issued by it. 
ae v. Abbe, 54 Fla. 669, 45 S 

{c] Stipulation for judgment ab- 
solute.—In some jurisdictions on ap- 
peal from an order granting a new 
trial the notice of appeal must stipu- 
late for judgment absolute in case 
of affirmance. See supra § 1042. 

{d] In California a notice under 
the code to the clerk of the court to 
prepare a transcript in lieu of a bill 
of exceptions is not a notice of ap- 
peal, and is insufficient as such, un- 


less_ it contains other appropriate 
words in addition to the form there 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1322-1323] 


may be and is waived ** or cured by an amend- 
But as a rule no particular form of 
words is necessary, and the notice is sufficient 
if it reasonably shows that an appeal is intended 
and the judgment, order, or decree appealed from 
substantially states the other facts required by 
the statute to be shown;?® and the notice‘ will not 
be rendered insufficient by mere clerical errors or 
other defects which could not have misled,?* or by 
The notice should Bbate that the 


ment.?* 


mere surplusage.?" 
party appeals.?§ 


APPEAL AND ERROR 


[§ 1323] 


[C.J] 1228 


Inasmuch as the indorsements and file marks on 
the original notice of appeal filed with the clerk 
of the court are no part of the notice, a failure 
to inelude them in the copy served on the ad- 
verse party does not affect its validity.?® 

(2) In Writing ; Notice in Open Court. 
Except where an appeal is taken in open court upon 
rendition of the judgment or order appealed from, 
and in other cases in which a mere oral notice or 
an entry of notice on the records of the court is 


permitted or required,°° it is generally provided 


Variance between original notice and copy served. 


prescribed. Marcucci v. Vowincker 
164 Cal. 693, 130 P 430; Garner v. 
Meizel, 22 Cal. A. 256, 133 P 1165. 

23. See infra § 1342 et seq. 

24. See infra § 1330. 

25. U..S.—Ex,)p.. Parker, 120 U.S. 
MSs DOL 46, 30> Ly “ed: 818 (under 
Washington statute). 

Cal.—In.re Kilborn, 162 Cal. 4, 120 
P 762; in re Nelson, 128 Cal. 243, 60 
P 772; Sharon v. Sharon, 68 Cal. 326, 
9 P 187. 

a Fla.—Bauknight v. Sloan, 17 Fla. 

81. 

Ida.—Idaho Comstock Min., etc., Co. 
v. Lundstrum, 9 Ida. 257, 74 P 975. 

Ind.—Tate v. Hamlin, 149 Ind. 94, 
41 NE 356; Dougherty v. Brown, a1 
Ind. A. 115, 51 NE 729. 

lowa.—Bloom v. Sioux City Tract. 
Co., 122 NW 831 [rev reh 148 Iowa 
452, 126 NW 909]; Heinz v. Roberts, 
135 Iowa 748, 110 NW 1034; In re 
Dugan, 129 Iowa 241, 105 NW 514; 
Douglass v. Agne, 135 Iowa 67, 99 
NW 550; Rickel v. Chicago, etc., R. 
Co., AV2 Towa 148, 88 NW 957; Geyer 
v. Douglass, 85 Towa 93,52 NW 1 

Minn.—Minneapolis First Unitarian 
Soc. v. Houliston, 96 Minn. 342, 105 
NW 66; Anderson v. Meeker County, 
46 Minn. 237, 48 NW 1022; Baberick 
v. Magner, 9 Minn. 232. 

Mo.—Runkle v. Hagan, 3 Mo. 234. 

Mont.—Stephens  v. Conley, 
Mont. 352, 138 P 189. 

Nev. —Bliss vy. Grayson, 24 Nev. 422, 
56 P 231. 

N. Y.—Matter of Stewart, 135 N. Y. 
413, 35 NE 144; Silsbee v. Baesrie: 
9 AbbPrNS 139. And see Clapp 
Struglanz, 23 Mise. 641, 52 NYS 156. 


48 


N. D.—State v. Bleth, QIN, Die27; 
127 NW 1043. 
Oh.—Hirsh v. Kilsheimer, 12 Oh. 


Cir. Ct: 291, 5 Oh: Cir. Dec. 551 

Or. —“MaeMahon vy. Hull, 63 Or. 133, 
119 P 348, 124 P 474, 126 P 3; Ferrari 
vy. Beaver Hill Coal Co., 54 Or: °2:10; 
94 P 181, 95 P 498, 102 "P 175, 1016; 
Anderson v. Phegley, 54 Or. 102, 103 
P 603; Summers y. Geer, 50 Or. 243, 
85 P 513, 93 P 133; Mendenhall v. 
Elwert, 36 Or. 375, 52 P 22, 59 P 805; 
State v. Hanlon, 32 Or. 95, 48 P 353; 
Thomas v. Bowen, 29 Or.) 258; 45 Pp 
768; Neppach v. Jordan, 13 Or. 246, 
10 P 341; Lewis v. Lewis, 4 Or. 209. 

Ss. D.—-Garrigan v. Kennedy, 17 S. 
D. 258, 96 NW 89; McConnell v. 
Spicker, 13 S. D. 406, 83 NW 435. See 
also Starkweather v. Bell, 12 S. 5 
146, 80 NW 183. 

Tex.—Teas v. Robinson, 11 Tex. 
774; Dutton v. Norton, 1 Tex. A. Civ. 
Cas, §°357: 

Wash.—James v. James, 35 Wash. 
655, 77 P 1082; Brown v. Calloway, 
34 Wash. 175; 15 P 630; Philadélphia 
Mortg., etc., Co. v. Palmer, 32 Wash. 
455, 73 P 501; In re Murphy, 26 
Wash. 222. 66 P 424; Ranahan v. Gib- 
bons, 23 Wash. 255, ‘62 P 773: Thomp- 
son v. Sines, 18 Wash. 359, 51 P 474: 
McConnell v. Kaufman, 4 Wash, 229, 
ZO2P 1053: 

Wis.—Sander’s Est., 126 Wis. 660, 
105 NW 1064, 5 AnnCas 508; Messmer 
v. Block, 100 Wis. 664, 76 NW 598; 
Irvin v. Smith, 68 Wis. 220, 31 NW 
909. . 
Alta.—White v. Grand Trunk Pa- 
cific, 2 Alta. Li. 522 ay on other 
grounds 48 ‘Can? S: C.°6271: 

Man.—Dundee Mortg. Co. v. Peter- 
son, 6 Man. 65. 


— Be aeRO v. Ranney, 26 N. 


eat Liberally construed.—(1) 
Meley v. Boulon, 104 Cal. 262, 37 P 
931; Idaho Comstock Min., ete., Co. v. 
Lundstrum, 9 Ida. 257,.74 P 975; Min- 
neapolis First Unitarian Soc. v. Houl- 
iston, 96 Minn. 342, 105 NW 66; and 
other cases supra this note. (2) But 
in Missouri it has been held that 
great particularity is required in no- 
tices of appeal, since their function 
is much the same as that of an origi- 
nal summons. State v. Hammond, 92 
Mo. A. 231. 

{b] That the appellant is 
grieved” 


“ag. 
(1) need not be stated in 
the notice. Anderson v. Meeker 
County, 46 Minn. 237, 48 NW 1022; 
Sander’s Est., 126 Wis. 660, 105 NW 
1064, 5 AnnCas 508. (2) And under 
Rev. St. (1898) § 4031, governing ap- 
peals from the county to the circuit 
court and confining the right of ap- 
peal to parties aggrieved and _ the 
manner of asserting it to the filing 
of a notice of appeal and undertaking 
with the county court within a speci- 
fied time, where an appeal was taken 
by the authorized representative and 
attorney in fact of the parties in in- 
terest, a notice stating that such rep- 
resentative “being aggrieved, hereby 
appeals,” was held sufficient. San- 
der’s Hst., 126 Wis. 660, 105 NW 1064, 
5 AnnCas 508. 

26. Cal.—In re Kilborn, 162 Cal. 4, 
1205P“%62: In re Nelson, 128 Cal. 242, 
60. PY 772: 

Iowa.—Roddy v. Gazette Co., 163 
Iowa 416, 144) NW 1009; Heinz v. 
Roper ts. 135 Iowa 748, 110 NW 


La.—New Iberia Tel. Exch. v. Cum- 
berland Tel., ete, Co., 51. La. Ann. 
1022325 S7975. 

Md.—Anderson v. Stewart, 108 Md. 
340, 70 A 228, 

N. D.—Freel v. Pietzsch, 22 N. D. 
113, 132 NW 1779. 

And see cases’ in preceding note. 

27. Cal.—Williams y. Dennison, 86 
Cal. 430, 25 P 244; Sharon y. Sharon, 
68 Cal. 326, Vien 22 AST 

Towa.—Lightner’s App., 156 Iowa 
398, 136 NW _ 761. 

La.—New Iberia Tel. Exch. v. Cum- 
berland Tel.,, etc., Co., 51 La. Ann. 
1022, 25'S’ 975. 

Nev.—Nevada Cent. R. Co. 
der County Dist. Ct., 
PPOvio. 


v. Lan- 


21 Ney. 409, 32 
Or.—Summers v. Geer, 50 Or. 249, 
Ship to oom eb ss. 
Tex.—Martin v. Rutherford, (Civ. 
a) ies SW 156. 
h.—Lyon v. Mauss, 31 Utah 283, 


87 D TOL 4, 

Was 4 Wash. 
637, 30.P 673. 

Wis.—Sander’s HEst., 126 Wis. 660, 


105 NW 1064, 5 AnnCas 508. 

28. Makaio v. Adamu, 14 Hawaii 
411; Simpson v. Ogg, 18 Nev. 28, 1 
P 82i. 

[a] Sufficiency of notice.—(1) The 
notice should properly state that ap- 
pellants do appeal, not that they will 
appeal or intend to appeal, and in 
some cases such a defect has been 
held fatal. Makaio v. Adamu, 14 Ha- 
waii 411; Simpson v. Ogg, 18 Nev. 
28, 1 _P 827. ((2) .But notice that 
plaintiffs “hereby give notice of their 
application to appeal,’ while defec- 
tive, was held sufficient under a stat- 


ute providing that no appeal shall be 
dismissed for any informality or de- 
fect in a notice if it appears that the 
adverse party had sufficient notice. 
Brown v. Calloway, 34 Wash. 175, 75 
P. 630. (3) Notice that the party 
“will appeal” has also been held suffi- 
cient. In re Day, 18 Wash.. 359, 51 
P 474. (4) And under the Washing- 
ton statute requiring the appellants, 
in case some only of several copar- 
ties appeal, to “serve notice thereof” 
upon the others, it was held, that 
where, on the day when the. appeal 

was taken appellants served a notice 
on their coparties that they ‘will on 
EWU E en lay appeal, and the co- 
parties accepted service of the notice, 
and declined to join in the appeal, 
that was sufficient, and the appeal 
should not be dismissed for want of 
notice of an appeal already taken. 
Ex p. Parker, 120 U:. S..737, 7 SCt 767, 
30 L. ed. 818. (5) ‘Was appealed” 
for “appeals” has also been held suffi- 


cient. James v. James, 35 Wash. 655, 
Tin Pa LOS eek (G nea notice that it is 
appellant’s “intention” to bring up — 


for review an order denying a motion 
for a new trial is sufficient, under 
Code Civ. Proc. § 1300, requiring a 
notice ‘to the effect” that appellant 
appeals from the order. Taylor y. 
Smith, 24 App. Div. 519, 49 NYS 41 
[rev on other grounds 164 N. Y. 399, 
58 NE 524]. See also Stivers v. Ritt, 
29 Misc. 341, 60 NYS 507; Pfeffer v. 
Buffalo R.:.Co., 4 Mise. 465, 24 NYS 
490 [aff 144 N. Y. 686 mem, 39 NE 
494 mem]; Hymes v. Van Cleff, 15 
NYS 341. 

Notice of suing out of writ of er- 
ror see supra § 1296. 

29. Konig v. Nevada-California- 
Oregon R., 36 Nev. 181, 135 P 141. 

30. Humphreys v. State, 70 Oh. St. 
67,. 70 NE 957, 101 AmSR 888, 65 
LRA 776, 1 AnnCas 233 [aff 14 Oh. 
Cir. Dec. 238]; In re Crawford, 51 
Or. 76, 90 P 147, 93 P 820; Lefever vy. 
Blattner, 57 Wash. 637, 107 P 8385; . 
Carlson v. Curren, 48 Wash. 249, 93 
PS) :Avars Ne O'Connor, 45 Wash. 
132, 88 P 119°) Brady. v. Onffroy, 37 
Wash. 482, 79 P 1004; Cole v. Price, 
22 Wash. 18, 60,2 153; Elma vy. Car- 
ney, 4 Wash. 418, 30 P 732. And see 
supra § 1286. 

[a] On appeal by state.—In Ohio, 
where the state is a party to a suit 
and appeals, notice entered upon the 
record is a proper notice of appeal, 
and the statute requiring a written 
notice to be given does not apply. 
Humphreys v. State, 70 Oh. 67, 70 NE 
957, 101 AmSR 888, 65 LRA HO Kaeo a 


ppntes 233 [aft 24 Oh. Gir. Ct. 
[b] An ambiguous or imperfect 


entry on the judge’s docket, such en- 
try indicating an appeal, cannot Be 
held to be a notice of appeal given 
in open court and entered of record. 
Forrest v. Rawlings, 40 Tex. 502. 

[c] Entry in “minute book” in- 
stead of journal does not render no- 
tice defective. Creech v. Aberdeen, 
42 Wash. 77, 84 P 623. 

[ad] Need not be contained in de- 
cree.—Under Ballinger & C. Comp. St. 
§ 549, as amended by L. (1901) p 77, 
the notice need not be contained in 
the decree, it sufficing if it be taken 
in open court and entered by the 
clerk. Crawford v. Crawford, 51 Or. 
76, 90 P 147, 93 P 820. 


1294 


pore 


or held that notice of appeal must be served in 


writing.*? 


[§ 1324] 


notice in writing on the adverse 
upon the elerk “of the court, 


[§ 1325] 
Is Taken. 


31. Mont.—Cornell v. Latta, 1 
Mont. 714 (statute mandatory). 

N. Y.—Staring v. Jones, 13 HowPr 
423; People v. Eldridge, 7 HowPr 108; 
Potter v. Baker, 4 Paige 290. 

Oh.—Bradford v. Watts, Wright 495. 
' Or.—Lancaster v. McDonald, 14 Or. 
264, 12 P 374. 

S. C.—Barnwell v. Marion, 56 S. C. 

54, 33 SE 719; Abney v. Cole, BNE SH Ks 
607, 10 SE 390. Contra where statute 
did not in terms so provide. Charles- 
ton First Nat. Bank vy. Gary, 14 S. 
COs sayy pa ls 
' Wash.—Lefever v. ‘Blattner, 57 
Wash. 637,.107 P 835; Cole v. Price, 
2rawash. 18,60 P 153; Myers v. 
Landrum, 4 Wash. 462, 01 P33. 
_ See also Allen y. Strickland, 100 N. 
C. 225, 6 SE 780 (as to a statute of 
general application to notices in ju- 
dicial proceedings). 

32. 

658 (to adverse party); In re Pender- 
eat. 1432 Cale 1350 GO Pp 962; Hibernia 
Sav., étc., Soc. v. "Lewis, 11i Cal. Bal. 95 
44 P 175; Williams v. Bergin, 108 Cal. 
166, 41 Pp 287; In re Anderson, 125 
Towa 670, 101 Nw 510 (to all persons 
to be served); Neppach v. Jordan, 13 
Or. 246, 10 P 341 (to adverse party). 

[a] But it need not be directed to 
the clerk, although the statute ‘re- 
quires it to bea “served” on the clerk. 
Lightner’s: App., 156 Iowa 398, 136 
NW 761; Bloom vy. Sioux City Tract. 
Co.; 148 Iowa 452, 126 NW 909. [rev 
reh 122 NW 831]; Zahorka v. Geith, 
129 Wis. 498, 109 NW 552. 

[b] Prevailing parties.—And un- 
der the Washington statute providing 
that one desiring to appeal may serve 
written notice on the prevailing par- 
ty, and that all parties whose inter- 
ests are similarly affected may join 
in the notice within ten days after 
it is served on them, and that it shall 
be served on all parties who have ap- 
peared in the action, the notice, if 
required to be directed to any one, 
need. be directed only to the prevail- 
ing parties. Smalley v. Laugenour, 
30. Wash. 307, 70 P 786. 

rede Adz parties who might have 
adverse interest.—While it is better 
to direct notice of appeal to all the 
parties who, under any circumstances, 
might have any adverse interests on 
the appeal, under the statute, if no- 
tice is served upon the adverse par- 
ties, it is sufficient. Douglass v. 
Thompson, 35. Nev. 196, 127 P 561, 
AnnCasi914C 920. 

[dj] Mistake in  initials—Under 
Code § 4114, providing that appeals 
shall be taken and perfected by the 
service of notice on the adverse par- 
ty, his agent, or his attorney, a no- 
tice of appeal addressed to I. N. Pot- 
win is not sufficient to give the court 


jurisdiction over A. Potwin, where 
it was served on his attorneys 
as such for I. N. Potwin, for, 


if a person’s initials are used instead 
of his christian name, they are a ma- 


(3) To Whom Addressed. As a rule 
the notice must be addressed to the person or per- 
sons upon whom the law requires it to be served,?? 
or to their attorney;** and under a statute pro- 
viding for taking an appeal by the service of a 


a notice is insuf- 
ficient as to a party to whom it is not addressed.°£ 
But the notice will not be rendered insufficient by 
clerical or immaterial errors in this respect,?° or 
by mere surplusage;*° and in the absence of any 
showing to the contrary the appellate court will 
presume that the notice was addressed to and served 
upon all the necessary parties in the action.®? 

(4) Court and Term to Which Appeal 
The statutes may require that the no- 
tice of appeal shall state the court or term to 
which the appeal is taken or the notice is return- 


Weitzman v. Handy, 1 Alaska. 


APPEAL AND ERROR 


sarily fatal.%° 


party and also 
pellate tribunal 


[§ 1326] 
Included. 


terial part of the name and a mistake 
in one of them is fatal, even though 
the notice refers to the book and 
page where the judgment was re- 


corded. Pilkington v. Potwin, 163 
Iowa 86, 144 NW 39. 

83. In re Nelson, 128 Cal. 242, 60 
Pais 


Service on attorney see infra § 1335. 

[a] A notice is sufficient when ad- 
dressed to the attorney and not to 
the party, especially when a statute 
provides that ‘in all cases where a 
party has an attorney in the action 
or proceeding, the service of papers 
when required must be upon the at- 
torney instead of the party.’”’ In re 
Nelson, 128 Cal. 242, 60 P 772 

34. In re ‘Anderson, 125 Iowa 670, 
101 NW 510. . 

[a] When a notice is directed to 
one party only, (1) its service upon 
another party would not have the ef- 
fect to bring that party before the 
appellate court. Hibernia Sav., etce., 
Soc: vw. lewis, 111) Cal..5%9, 44 2175 
Williams v. Bergin, 108 Cal. 166, 41 
P 287. (2) A notice of appeal ad- 
dressed to certain parties by name is 
no notice to other parties, although 
the attorney acting for all the par- 
ties admitted service. In re Pender- 
gast, 143-Cal. 135, 76 P 962. 

35. In re Nelson, 128 Cal. 242, 60 
P 772 (where a notice was directed to 
an attorney for the ‘executor’ in- 
stead of the ‘‘executors’”). See also 
supra § 1322. 

36.. See supra § 1322. 


37. Sutton v. Consolidated Apex 
Min: ‘Co;; 2258, Ds-576,. 82) NiWe188: 
88. See In re Shelton St. R. Cor; 


70 Conn. 329, 39 A 446. 

Term or day to which appeal must 
be taken or writ made returnable see 
supra § 1125. 

39. Ind.—Hanley v. Mason, 40 Ind. 
A. 180, 81 NE 610 (holding that where 
a notice of appeal to nonresident co- 
parties, without a resident represen- 
tative attorney of record, was duly 
published and proof of publication 
filed as provided by Burns Annot. St. 
[1901] § 647, within the time limited 
for appeal, the notice was not fatally 
defective because the return day fixed 
therein was beyond the date on which 
the time to appeal expired). 


Iowa.—Roddy v. Gazétte Co., 163 
Towa 416, 144 NW 1009. 
La.—New Iberia ‘Tel. Exch. v. 


Cumberland Tel., etce., Co., 51 La. Ann. 
L022. 25 0S 9.05 (holding that a notice 
of an appeal made returnable on the 
first day of term is not vitiated by 
the insertion by the clerk of court, in 
addition, of an erroneous date). 

Or.—Holton v. Holton, 64 Or. 290, 
129 P 532 (holding that, where the 
notice of appeal does not sufficiently 
designate the court to which the ap- 
peal is taken, the undertaking may 
be examined together therewith to 
supply the defect). 

Ont.—Taylor v. Delaney, 3 Ont. L. 


cn 
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able;*8 but defeets in this respect are not neces- 
When there is. but one court to 
‘which an appeal ean be taken, and the law fixes 
the term at which a cause shall stand for hearing 
in the appellate court, the omission to state the 
court *° or the term *! is of no consequence. 
even when, on account of the complexity of the 
appellate court procedure, designation of the ap- 


And 


would be proper, its omission is 


but an irregularity, to be disregarded if respondent 
has not been misled.*? 

(5) Decisions, Judgments, or Orders 
A notice of appeal should merely in- 
clude the judgment or order appealed from, and 
including two separate and distinct judgments or 
orders in one notice of appeal will in some juris- 
dictions be ground for dismissal,t? except when 
allowed by statute, as in the case of the review 
of an intermediate order upon an appeal from a 
final judgment.** 


But one notice of appeal is suf- 


380, 1 OntWR 208, 409, 22 CanLTOcce 
Notes 136. 

40. Starkweather vy. Bell, 12 S. D. 
146, 80 NW 183; McConnell v. Kauf- 
man, 4 Wash. 229, 29 P 1053; Mess- 
mer v. Block, 100 Wis. 664, 76 NW 
598; Johnson v. Chicago, ete., FCO 


43 Wis. 431; Steckmesser v. Graham, . 


10 Wis. 37. 

41. Hoff v. Shockley, 122 Iowa 720, 
98 NW 5738, 101 AmSR 289; 64 LRA 
538; Geyer v. Douglass, 85 Iowa 93, 
52 NW 111. 

[a] Surplusage.—Erroneously stat- 
ing that the term is mere surplus- 
age. Harrison y. Palo Alto County, 
104 Iowa 3885, 73 NW 872; Mickley 
v. Tomlinson, 79 Iowa 383, 41 NW 
311, 44 NW 684; Martin v. Ruther- 
ford, Cex. eCive A.) 153 SW 156. 

[b] Failure to perfect an appeal to 
that term of the supreme court speci- 
fied in the notice thereof does not 
render the notice inoperative to give 
to that court jurisdiction, or consti- 
tute a ground for dismissal of the 
appeal. Hoff v. Shockley, 122 Iowa 
720, 98 NW 573, 101 AmSR 289, 64 
LRA 538. 

42. Pubes. a Gillespie, 9 AbbPr 
Nis GNe WY.) a! 

43. Cal. liars v. Dennison, 86 
Cal. 430, 25. P 244».Peo. y. Center, 61 
Cal. 191: 

Iowa.—Gulliher v. urigage: etewik. 
Co., 59 Iowa 416, 13 NW 4 

Mont. —Steuffén v. Tefen 9 Mont. 
66, 22 P 152; Sperling v. Calfee, 7 
Mont. 514,19 P 204. 

N. Y.—French v. Row, 77 Hun 380, 
28 NYS 849; Rickard v. Flint, 13} Daly 
541, 1 NYSt 608; Pfeffer v. Buffalo ARCS 
Co., 4 Misc. 465, 24 NYS 490; Whit- 
man v. Foley, 16 NYS. 23 [rearg den 
63 Hun 626 mem, 19 NYS 910 mem]; 
Hymes vy. Van Cleef, 15 NYS 341, Com- 
pare Tyler vy. Simmons, 5 Paige 127. 

Oh.—Branch y. Dick, 14 Oh. St. 551, 

Wis.—Green Lake County -v. Wau- 
paca County, 113 Wis. 425, 89 NW 
549; Montgomery y. American Cent. 
Ins. Co., 106 Wis. 543, 82 NW 532; 
Olinger v. Liddle, 55 Wis. 621), 13 NW 
703; Ballou v. Chicago, ete. sh, Cor 
53 ‘Wis. 150, 4.0) NW 87; Noble. v. 
Strachan, 32 Wis. 314; Sweet v. Mit- 
chell, 17 Wis. 125; White v. Appleton, 
14 Wis. 190. But’ compare Fehring v. 
Swineford, 33 Wis. 550; Chamberlain 
Vv. pAee 14 Wis. 193. 

[a] A judgment of foreclosure and 
a judgment for deficiency are sepa- 
rate judgments, and cannot be_in- 
cluded in one notice. Olinger v. Lid- 
dle, 55 Wis. 621, 13 NW_ 703. 

{b] But an order confirming a sale 
and an order for a judgment for de- 
ficiency may be considered one. Cord 
v. Hirsch, 17 Wis. 403. 

44, Stéinfeld v. Nielsen, 15 ‘Ariz. 
424, 139 P 879 (holding that a notice 
of appeal in open court, stating that 
defendants except to the ruling of 
the court in rendering judgment in 
favor of plaintiff, and in overruling 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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) 


ficient in a single action, although there is a sep- 
arate judgment in favor of each defendant, since, 
so far as appellant is concerned, there is only one 
judgment, although it may consist of separate 
parts;4> and but one notice is necessary where 
several suits have been consolidated, although sev- 
eral judgments were entered under separate titles,*® 
unless the consolidation was merely for the pur- 
pose of taking testimony and apportioning re- 
coveries, and the actions remain separate and dis- 
The fact that the notice of appeal also 
includes an appeal from a nonappealable judg- 
ment or order will not defeat the appeal as to the 
appealable judgment or order;*5 and in some states, 


tinet.** 


their motion for a new trial therein, 
and give notice of appeal to the su- 
preme court, is sufficient to bring up 
for review both the judgment and the 
order denying the motion for new 
trial); Jones v. Sabin, 122 App. Div. 
666, 107 NYS 508; Hedderich v. Hed- 
derich, 18 N. D. 488, 123 NW 276; 
Kinney v. Brotherhood of American 
Yeomen, 15 D. 21, 106. NW 44 
(holding that it is proper practice 
to include in a single notice an ap- 
peal from a judgment and-an appeal 
from an order made after judgment 
denying a motion for judgment, not- 
withstanding the verdict or for a new 
bial): Chamberlain v. Sage, 14 Wis. 

oO. 

[a] But a notice of appeal from a 
judgment, (1) which asks for a re- 
view of specified orders only by vir- 
tue of the appeal from the judgment, 
cannot be considered as a direct ap- 
peal from the orders; and where the 
appeal is unauthorized, the orders 
cannot be reviewed. Jones v. Sabin, 
122 App. Div. 666, 107 NYS 508. (2) 
And a notice of appeal from a final 
judgment is ineffectual to bring up 
for review an order made after judg- 
ment denying a new trial, where it 
merely recites that appellant appeals 
from the judgment, and asks for a 
review of such order. Hedderich v. 
Hedderich, 18 N. D. 488, 123 NW 276. 
Contra Ewart Lumber Co. v. Ameri- 
can Cement Plaster Co., 9 Ala. A. 152, 
62 S 560. 

45. State v. Fassett, 69 Wash. 555, 
125 P 963; Clark y. Eltinge, 29 Wash. 
21d 69 3e. 736. 

46. Wenatchee First Nat. Bank v. 
Fowler, 54 Wash. 65, 102 P 1038; 
Wenatchee First Nat. Bank v. Fowler, 
51 Wash. 638, 99 P 1034. 

[a] If the actions have been 
treated by ail parties as one case af- 
ter consolidation, although several 
judgments were entered, a motion to 
dismiss because there was but one 
notice of appeal should be denied. 
Wenatchee First Nat. Bank v. Fow- 
ler, 54 Wash. 65, 102 P 1038; We- 
natchee First Nat. Bank vy. Fowler, 51 
Wash. 638, 99 P 1034. 

47. Montgomery v. American Cent. 
Ins. Co., 106 Wis. 548, 82 NW 532 
(holding that where separate actions 


are consolidated under a statute al- 


lowing such consolidation merely for 
the purpose of taking testimony and 
apportioning recoveries, but requiring 
separate and distinct verdicts and 
judgments, so that the cases are to 
proceed after verdict and judgment 
as distinct actions, the separate judg- 
ments so rendered cannot be reviewed 
on ‘appeal by giving one notice). 

48. MacGinniss v. Boston, etc., 
Cons. Copper, ete., Min. Co., 29 Mont. 
428, 75 P 89; Bryant v. Davis, 22 
Mont. 534, 57 P 148; Armstrong v. 
Heide, 99 NYS 818; Oldland v. Oregon 
Goalewretcn Con, 5d eOr: 1340," 90) P7423; 
102 P 596; Brown v. Edmonds, 5 8. 
D. 508, 59 NW 731. And see Wood- 
side v. Hewel, 107 Cal. 141, 40 P 103. 

[a] A notice of appeal, suffi- 
cient to effectuate an appeal from 
one order, is not rendered invalid 
by including a notice to the_ ef- 
fect that the appellant intended to 
bring up for review another named 


, ye 
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nated.*? 


identified.®? 


order. Masor v. Jacobus, 84 NYS 270. 

[b] Acceptance of notice, includ- 
ing nonappealable orders, is not com- 
pelled. Armstrong vy. Heide, 49 Misc. 
430. SOENY Si She 

49. Winter v. McMillan, 87 Cal. 
256, 25 P 407, 22 AmSR 243; Sharon 
v. Sharon, 68 Cal...326, 9 P 187;, Mc- 
Coy v. Oldham, 1 Ida. 465; MacGin- 
niss v. Boston, ete., Cons. Copper, etc., 
Min. Co, 29° Mont-$4238)\-75.2) 89); 4in 
re Dewar, 10 Mont. 422, 25 P 1025. 

[a] When a notice is in separate 
paragraphs, so framed that by read- 
ing the first paragraph with each of 
the other two there is a separate and 
distinct notice of each appeal, it is 
sufficient. MacGinniss v. Boston, etc., 
Cons. Copper, ete., Min. Co., 29 Mont. 
428, 75 P 89. 

50. Specification of interlocutory 
judgments or orders see infra § 1328. 

51. Alaska. 
1 Alaska 658. 

Cal.—Meley v. Boulon, 104 Cal. 
263, 37 P 9381; Gruell v. Spooner, 71 
Cal. 493, 12 P 511; Kimple v. Conway, 
69 Cal. 71, 10 P 189; Bishop v. Owens, 
5 Cal. A. 83, 89 P 844. 

Iowa.—Merrill v. Timbrell, 95 NW 
237; Geyer v. Douglass, 85 Iowa 93, 
52 NW 111; Weiser v. Day, 77 Iowa 
25, 41 NW 476. And see Clark v. 
Van Loon, 108 Iowa 250, 79 NW 88, 
75 AmSR 219. 
na hoes v. Uhless, 25 Minn. 

Mo.—Smith Drug Co. v. Hill, 61 Mo. 
A. 680. 

Nev.—Paul v. Cragnas, 25 Ney. 298, 
59 P 857, 60 P 983, 47 LRA 540; Bliss 
v. Grayson, -24 Nev. 422, 56 P 231 
[aff reh 25 Nev. 329, 59 P 888]. 

N. Y.—Guarantee Trust, etc., Co. 
v. Philadelphia, etc., R. Co., 160 N. Y. 
1, 54 NE 575; Ansonia Brass, etc., Co. 
v. Conner, 98 N. Y. 574; Seligsberg v. 
Schepp, 79 App. Div. 626, 80 NYS 
154; Francis v. Tilyou, 26 App. Div. 
340, 49 NYS 799; Van Ingen v. Sny- 
der, 24 Hun 81; Rosenstein v. New 
York, ete., R. Co., 113 NYS 547; Ober- 
wager v. Levy, 101 NYS 793. 

Or.—Fisher v. Portland R., etc., Co., 
137 P 763; Holton v. Holton, 64 Or. 
290, 129 P 532, 48 LRANS 779; Keady 
VouUnited! Rios Or 325) 9100) 4 
658, 108 P 197; Hamilton v. Butler, 33 
Or. 370, 54 P 200; Mendenhall vy. El- 
went, 86° Or.7375;, 52) P22) 59° P 805: 
Duffy v. McMahon, 30 Or. 306, 47 P 
787; Crawford v. Wist, 26 Or. 596, 39 
P 218: Neppach v. Jordan, 13 Or. 246, 
10 P 341; Luse v. Luse, 9 Or. 149; 
Christian v. Evans, 5 Or. 253. 

S. ‘C.—Grayson v. Harris, 37 S. C. 
606, 16 SE 154; Boylston v. Crews, 2 
S. C. 422. 

S. D.—Sands vy. Cruickshank, 12 S. 
D. 1, 80 NW 173. 

Wash.— Stewart v. Larkin, 74 
Wash. 681, 134 P 186; Norris v. Camp- 
bell. 27 Wash. 654, 68 P 339; Roberts 
v. Skelton Southwestern R. Co., 21 
Wash. 427, 58 P 576; Matter of Day, 
18) Wash. 359, 51° P..474; Parker .v. 
Denney, :2 Wash. T. 176, 2 P 351. 

Wis.—German Mut. Farmers’ F. 
Ins. Co. v. Decker, 74 Wis.. 556, 43 
NW 500; Irvin v. Smith, 68 Wis. 220, 
31 NW 909. And see Jeffery v. Os- 
borne, 145 Wis. 351, 129 NW 931. 
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where there are several appeals: in a case, the 
different notices may be contained in one instru- 
ment, if the several appeals are distinctly desig- 


[§ 1327] (6) Description of Judgment or Or- 
der.°° The notice of appeal must always sufficiently 
describe the judgment or order appealed from, so. 
as to leave no doubt as to its identity.54 
rule, therefore, ~ 
to show the date of the rendition or entry of the 
judgment, order, or decree appealed from, or which 
gives an erroneous date, is insufficient,®>? unless the 
judgment, order, gr decree is otherwise clearly 
The notice should also show, either’ 


As a 
a notice of appeal which fails 


[a] A judgment sustaining a de-. 
murrer to a complaint is improperly 
described in a notice of appeal there-) 
from as an interlocutory judgment.- 
Vollaro v. Vollaro, 144 App. Div. 242 
129 NYS 43. : 

[b] Stating a part of a judgment: 
does not give the appellate court’ 
jurisdiction. When an appeal is ta-. 
ken from a judgment or order it must: 
be from the whole of it. Barkley v.* 
Logan, 2 Mont. 296. \ 

[c] Resettled order.—(1) Where’ 
an order is resettled on notice the? 
order originally granted is super-: 
seded by the resettled order, and: 
hence a notice of appeal from the. 
order as resettled by an order en-: 
tered on a later day, and from each 
and every part thereof, brings up for 
review the entire order as resettled. 
Seligsberg v. Schepp, 79 App. Div. 
626, 80 NYS 154. (2) Where an or-= 
der was entered resettling an order 
of the court appealed from, and by- 
the resettlement the order appealed: 
from was materially changed so that 
an entirely different record was pre— 
sented upon which the appeal was to 
be heard, and no notice of appeal was: 
served from the order as resettled, 
the appeal should have been dis- 
missed. Dewsnap v. Matthews, 119 
App. Div. 167, 104 NYS 330. 

52. Alaska.—Weitzman vy. Handy, 
1 Alaska 658. 

Cal.—Swasey v. Adair, 83:Cal. 136,; 
23 P 284; Anderson v. Goff, 72 Cali 
65, 13 P 73, 1 AmSR 34; Bishop v.i 
Owens, 5 Cal. A. 88, 89 P 844. 

L Eve er eM EGeLy, v. Coe, 26 Fla. 49, 

Minn.—Anderson v. Meeker County,. 
46 Minn. 237, 48 NW 1022; Galloway 
v. Litchfield, § Minn. 188. } 

N. Y.—Curtis v. Ritzman, 7 Misc. 
400, 27 NYS 971; Oberwager v. Levy, 
101 NYS 793; Peo. vy. American L. & 
Te CO. 02 INS 6. 

Or.—Mendenhall v. Elwert, 86 Or. 
375, 52 P 22, 59 P 805; Neppach v.; 
Jordan, 13 Or. 247, 10 P 341; Luse v.: 
Luse, 9 Or. 149; Weiss v. Jackson 
County, 8 Or. 529; Christian v. Ev-- 
an 5 Or. 2538; Lewis v. Lewis, 4 Or.- 

Wash.—British Bark Latona v. Mc- 
Allep, 3 Wash. T. 332b, 19 P 131. 

Wis.—Atkinson v. Chicago, etc., R.- 
Co., 69 Wis. 362, 34 NW 63. ‘ 

[a] When the order is described. 
by date only, if no other order was. 
made on that day it is sufficiently de- 
scribed. Gruell v. Spooner, 71 Cal. 
493,-12) P -511. 

53. Roddy v. Gazette Co., 163 Iowa 
416, 144 NW 1009; Henderson v. Polk 
County, 153 Iowa 283, 133 NW 671;: 
State v. Hanlon, 32 Or. 95, 48 P 353; 
Price v. Western Loan, ete., Co., 35 
Utah 379, 100 P 677, 19 AnnCas 589; 
Horrell v. California, ete,, Home- 
Rumen Assoc., 40 Wash. 531, 82 P 


[a] A mistake in the date is im- 
material: (1) When no one is mis- 
led. Anderson v. Meeker County, 46 
Minn. 237, 48 NW 1022; Haven v. Or- 
ton, 37 Minn. 445, 35 NW 264; Priee 
v. Western Loan, etc, Co., 35 Utah 
379,.100 P 677, .19 AnnCas 589: (2) 
When there was no other judgment 


Pal 


1226) [30.04] 


by express designation therein, or by reference to 
or connection with the record, the parties to the 
judgment, order, or decree,** the court in which it 


was rendered,®® and for what it 


No particular form of words, however, is neces- 
sary, and the notice will be sufficient in this re- 


or decree in the cause. Anderson v. 
Goff, 72 Cal. 65, 13 P 73, 1 AmSR 34; 
Weyl v. Sonoma Valley R. Co., 69 
Cal. 202, 10 P 510; Henderson v. Polk 
County, 153 Iowa 283, 133 NW 671; 
Paul iv. Cragnaz, 25 Nev. (293;,/59) &. 
857, 60 P 983, 47 LRA 540; McCon- 
nell v. Spicker, 13 S. D. 406, 83 NW 
435; O’Neile v. Ternes, 32 Wash. 528, 
73 P 692; Shannon v. Consolidated 
Tiger, etc., Min. Co., 24 Wash. 119, 64 
P 169; British Bark Latona v. Mc- 
Allep; 3> Wash: Ti. 332, 19 P 131. (3) 
When the notice and other papers 


otherwise sufficiently specify the 
judgment or order. Foss v. John- 
stone, 158 Cal. 119, 110 P 294; Fla- 


teau v. Lubeck, 24 Cal. 364; Mitchel 
WeeGray3 8? Cals VAX 44232097" RP 1160; 
Roddy v. Gazette Co., 163 Iowa 416, 
144 NW 1009; Peo. v. Board of Can 
vwassers, 75 App. Div. 110, 77 NYS 
620; Salem Tract., etc., Co. v. Anson, 
4170711562... 67 © 10bhby 69" 67ba G4) 
When it is not shown or claimed that 
the appeal is not from the judgment 
in the case, or was not taken in 
time. Parker v. Des Moines Life 
Assoc., 108 Iowa 117, 78 NW 826; 
Kennedy v. Rosier, 71 Iowa 671, 33 
NW 226. But see Francis v. Tilyou, 
26 App. Div. 340, 49 NYS 799. ; 

54. Weitzman v. Handy, 1 Alaska 
658; Tiffin v. Millington, 3 Mo. 418; 
MacMahon ‘v. Hull, 63 Or. 133, 119 P 
348, 124 P 474, 126 P 3; Mendenhall 
We bhwert,1136 Ors 375). 52.P"22)°69 P 
805; Neppach v. Jordan, 13 Or. 246, 
eee 341; Christian v. Evans, 5 Or. 

Title of cause and designation of 
parties thereto see infra § 1328. 

[a] Notice sufficient.—(1) When 
the notice of appeal contains the 
names of all the parties to the suit, 
naming those who appeal as defend- 
ants and cross complainants, and 
plaintiff and other defendants as the 
parties to whom the notice is ad- 
dressed, and which gives the date of 
the judgment of dismissal, the notice 
is sufficient, regardless of the fact 
that it states that the judgment is in 
favor of plaintiffs when in fact it is 
in favor of some of defendants. Tay- 
lor v. McCormick, 7 Ida. 524, 64 P 
239. (2) And where, in an action 
against three defendants, one of 
them did not answer or appear, and 
no verdict or judgment was taken 
against him, and a notice of appeal 
from the judgment against the other 
two defendants was signed by the 
attorneys for such defendants, nam- 
ing them, it was held that plaintiff 
was thereby notified that the appeal 
was taken only by such defendants, 
although the name of the other was 
retained in the title of the cause, and 
hence the appeal would not be dis- 
missed on the ground that the notice 
appeared to have been taken by all 
of defendants, and that the under- 
taking recited that the judgment was 
entered against all. Garrigan v. 
Kennedy, 17 S. D. 258, 96 NW 89. (3) 
A notice of appeal, in which the first 
name of plaintiff is given as ‘‘Fred” 
instead of “Friedrich,” and the judg- 
ment is referred to as against “the 
R. & S. Company,” instead of against 
such company and others, is suffi- 
cient to identify the judgment ap- 
pealed from. Porath v. Reigh, etc.. 
Co., 112 Wis. 483, 88 NW 315. (4) 
A defect in a notice of appeal, aris- 
ing from the failure to state that 
the person named in the notice as 
appealing is the defeated party in the 
action, is not fatal, identity of the 
person being established under Bal- 
linger & C. Comp. § 788 subd 25, from 
the identity of name. Summers v. 
Greer, 50 Or. 249, 85 P 513, 93 P 183. 


APPEAL AND ERROR 


was rendered.°® 


(5) See also McKinney v. Bibb Coun- 
ty Comrs. Ct., 168 Ala. 191, 52 S 756 
+ (notice sufficient to show appeal by 
all plaintiffs). 

55. Ansonia ‘Brass,  ete.,: Co. v-. 
Conner, 98 N. Y. 574; Oliver v. Har- 
vey, 5 Or. 360. 

[a] When a notice is entitled in 
the circuit court, a notice of appeal 
“from the order of said court entered 
herein” is sufficient. Sands v. Cruick- 
shank, 12 S. D. 1, 80 NW 173. 

{b] “Of said county” is too indefi- 
nite when no county has been men- 
tioned. Oliver v. Harvey, 5 Or. 360. 

56. Weitzman v. Handy, 1 Alaska 
658; Neppach v. Jordan, 13 Or. 246, 
10 P 341. 

[a] If the amount or nature of 
the recovery is stated, it must be 
stated correctly. Duffy v. McMahon, 
30 Or. 306, 47 P 787; Ream v. How- 
ard, 19 Or. 491, 24 -P=9413: 

{b] But the amount of costs and 
disbursements need not be stated. 
Thomas v. Bowen, 29 Or. 258, 45 P 


768. See also Engel v. Henry Elias 
A ee Co., 37 Mise. 480, 75 NYS 
al MY 


57. Cal.—Jones v. Iverson, 131 
Cal. 101,63 P 135; Larson v. ‘Larson, 
15 Cal. A. 581, 115 P 340; Mitchel v. 
Gray, 8 Cal. A. 423, 97 P 160. 

Ida.—Taylor v. McCormick, 7 Ida. 
524, 64 P 239. 

Iowa.—Henderson v. Polk County, 
153 Iowa 283, 133 NW 671; Murphy 
v. Cochran, 146 Iowa 443, 123 NW 
349; In re Dugan, 129 Iowa 241, 105 
NW 514; Augustine v. McDowell, 120 
Iowa 401, 94 NW 918; Parker v. Des 
Moines Life Assoc., 108 Iowa 117, 78 
NW 826; Lesure Lumber Co. v. Mu- 
et F. Ins. Co., 101 Iowa 514, 70 NW 
761. 

Kan.—Townsend v. Missouri 
R. Co., 86 Kan. 972, 122 P 1119. 

Minn.—Salo v. Duluth, etc., R. Co., 
124 Minn. 361, 145 NW 114. 

Mont.—Stephens v. Conley, 48 
Mont. 352, 138 P 189; State v. Silver 
Bow County Dist. Ct., 41 Mont. 100, 
108 P 580, 21- AnnCas 1307; Mac- 
Ginniss v. Boston, etc., Cons. Copper, 
ete., Min. Co., 29 Mont. 428, 75 P 89; 
Pye v. Davis, 22 Mont. 534, 57 P 
148, 

Nev.—Paul v. Cragnaz, 25 Nev. 293, 
59 P 857; 60 P 983,-47 LRA ‘540; 
Bliss v. Grayson, 24 Nev. 422, 56 P 
231 [aff reh 25 Nev. 329, 59 P 888]; 
Nevada Cent. R. Co. v. Lander Coun- 
ty Dist. Ct.; 21 Nev. 409, 32 P 673. 

N. Y.—Guarantee Trust, etc., Co. 
v. Philadelphia, etc., R. Co., 160 N. Y. 
1, 54 NE 575; Peo. v. Hamilton Coun- 
ty; 75) App. “Div... 110)°°77 INYS > 620% 
Seymour v. Hughes, 55 Misc. 248, 105 
NYS 249; Engel v. Henry Elias Brew- 
ing Co., 37 Misc. 480, 75 NYS 1080. 

N. D.—Enderlien v. Kulaas, 25 N. 
D. 385, 141 NW 511; Freel v. Pietzsch, 
22 N. Di'113,'132 NW: 779;:In re Lem- 
ery, 15 N: D. 312, 107 NW 365. 

Or.—Fraley v. Hoban, 69 Or. 180, 
133. P°A190).°£37 RP 51s Keady ov 
United R. Coit, 57 Or.°325, 100 P:658, 
108 P 197; Anderson vy. Phegley, 54 
Or. 102, 102 P 603; In re Crawford, 
51 Or. 76, 90 P 147, 93 P 820; Sum- 
mers v. Geer, 50 Or. 249, 85 P5138, 93 
P 133; Mendenhall v. Elwert, 36 Or. 
375, 562 P 22, 59 P 805; State v. Han- 
lon, 32 Or. 95,48 P 3538; Neppach v 
Jordan, 13 Or. 247, 10 P 341; Chris- 
tian v. Evans, 5 Or. 258; Lewis v. 
Lewis, 4 Or. 209. 

Ss. D—Garrigan v. Kennedy, 17 S. 
D. 258, 96 NW 89; McConnell v. 
Spicker, 13 S. D. 406, 83 NW 435; 


Pae; 


Sands v. Cruikshank, 12 S. D. 1, 80 
NW 173. 

Wash.—Gilbert Co. v. Husted, 50 
Wash. 61, 96 P 835; Horrell v. Cali- 


Caribe ag sk 9 (- 


Babies TAY 


spect if upon a reasonable construction of it the 
court can clearly ascertain the particular judg- 
ment or order appealed from, in which case the 
court will disregard mere clerical errors, surplus- 
age, and other mistakes which do not mislead or 
render the notice ambiguous or unintelligible.®? 


fornia, etc., Homebuilders’ Assoc., 40 
Wash. 531, 82 P 889; O’Neile v. Ter- 
nes, 32 Wash. 528, 73 P 692; Shannon 
v. Consolidated Tiger, etc., Min. Co., 
24 Wash. 119, 64 P 169; Roberts v. 
Shelton Southwestern R. Co., 21 
Wash. 427, 58 P 576; In re Day, 18 
Wash. 359, 51 P 474. 

Wis.—Porath v. Reigh, Co., 
112 Wis. 433, 88 NW 3815. 

And see supra § 1322. 

{a] The undertaking on appeal 
may be examined (1) to identify the 
judgment in order to sustain the suf- 
ficiency of the notice of appeal. Hol- 
ton v. Holton, 64 Or. 290, 129 P 532, 
48 LRANS 779; Keady ‘v. United R. 
Co., 57 Or. 325, 100 'P 658; 108 P 197; 
(2) Thus, a notice which fails to 
specify the party securing the judg- 
ment or the party against whom it 
was rendered is sufficient when aided 
by the undertaking on appeal which 
designates the party against whom 
the judgment was secured and the 
party in whose favor it was rendered. 
MacMahon v. Hull, 63 Or. 133, 119 P 
348, 124 P 474,126 P 8. prieys 
_[b] Form and construction of no- 
tice.—(1) ‘‘You are hereby notified 
that plaintiff has appealed from the 
judgment of the district court in this: 
case’ refers to the final judgment, 
and is a sufficiently specific notice of 
appeal. Searles v. Haag, 85 Iowa 
754, 52 NW 328 [dist Weiser v. Day, 
77 Iowa 25, 41 NW 476]. See also 
Lesure Lumber Co. v. Mutual F. Ins. 
Co., 101 Iowa 514, 70 NW 761. (2) A 
notice of appeal from the final order 
in a summary proceeding, purporting 
to appeal “from the judgment,’ was 
sufficient to apprise the opposite 
party that the appeal was from the. 
final order, since no judgment could 
be entered in such a proceeding. Sey- 
mour v. Hughes, 55 Mise. 248, 105 
NYS 249. (3) And where a notice 
of appeal speaks of a judgment ap- 
pealed from, but refers to the de- 
cision denying a new trial, and may 
fairly be construed to read that de- 
fendant appeals from the judgment 
and the decision denying a new trial, 
and its meaning is apparent, the no- 
tice is sufficient. Van Ingen v. Sny- 
der, 24 Hun (N. Y.) 81., (4) Under 


etc., 


Lord L. Or. § 550, a notice of apveal. 


which correctly specifies. the court 
in which the judgment was rendered, 
gives the names of the parties to the 
action, the date of the judgment, and 
informs the adverse party that an 
appeal from the judgment has been 
taken, is sufficient without any other 
description. Fraley v. Hoban, 69 Or. 
USO. eS 3) Pe SO OMS (pee TibeLs 

[c] “From the judgment” is suffi- 
cient. Searles v. Lux, 86 Iowa 61, 52 
NW 3827; Geyer v. Douglass, 85. lowa 
93, 52 NW 111. See also Jones v. 
Iverson, 131 Cal. 101, 63 P 135 (‘‘from 
said judgment’’).., ‘ 

[ad] “From the judgment” will be 
presumed to be from the final judg- 
ment. Lesure Lumber Co. vy. Mutual 
F. Ins. Co., 101 Iowa 514, 70 NW 761. 

[e] “From the decision” is fatally 
defective. Weiser v. Day, 77 Iowa 
25, 41 NW 476. 

{f] When there are two judg- 
ments, a general notice is sufficient 
when the exception is to both. Au- 
gustine v. McDowell, 120 Iowa 401, 
94 NW 918. 

[g] Notice given in open court ait 
time of rendering judgment ‘suffi- 
cient see In re Crawford, 51 Or, 76, 
90 P:147,°93°P 820. 

[h] Surplusage.—(1) Where the 
notice of appeal properly describes 
the judgment from which the appeal 
is taken, the addition of other words 
indicating that the appeal is taken 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1327-1330] 


Whole or part of judgment or order. 
some statutes the notice is required to state whether 
the appeal is from the whole judgment or order 
or a part thereof, and if from a part only to 
specify the part appealed from, but it is not neces- 
sary that such statement be made in express terms, 
and defects therein are not necessarily fatal to 


the appeal.°s 
[§ 13828] (7) Specification 
Judgments or Orders. 


from an order dismissing the action, 
on which order the judgment is 
founded, should be treated as sur- 
plusage, and does not invalidate the 
appeal. Nevada Cent. R. Co. v. Lan- 
der County Dist. Ct., 21 Nev. 409, 32 
P 673. See also Sands v. Cruikshank, 
12 S. D. 1, 80 NW 1738; Lyon v. Mauss, 
31 Utah 2838, 87 P 1014. (2) Anda 
reference in a notice of appeal from 
a judgment to the entry of the judg- 
ment in the “judgment docket,’’ while 
Ballinger & C. Comp. § 196, requires 
the recording of judgments in the 
journal, which is, by § 583, a book in 
which the clerk must enter the pro- 
ceedings of the court in term time, 
is a misdescription of the record in- 
tended, and may be disregarded as 
surplusage in determining the suffi- 
ciency of the notice. Summers v. 
Geer, 50 Or. 249, 85 P 513, 93 P 133. 

58. State v. Bleth, 21 N. D. 27, 127 
NW 1048;. Anderson vy. Phegley, 54 
Or. 102, 102 P 603; Irvin v. Smith, 68 
‘Wis. 220, 31 NW 909. 

[a] It is presumed that a notice 
of appeal from a judgment or order 
generally is from the whole judg- 
ment or order, although there is no 
express statement to this effect. 
State v. Bleth, 21 N. D. 27, 127 NW 
1043; Irvin v. Smith, 68 Wis. 226, 31 
NW 909. 

[b] In Wisconsin the statute re- 
quiring a notice to state whether the 
appeal is from the whole judgment 
or from some part thereof, and, if the 
latter, to specify the particular part, 
is satisfied by a notice in general 
terms, but a mistake in challenging 
the whole of a judgment is punish- 
able in the discretion of the court in 
disposing of the question of costs. 
Code § 2949; Porath v. Reigh, etc., 
Co., 112 Wis. 433, 88 NW 315. 

[c] Order opening default.—A no- 
tice of appeal by defendant from an 
order opening a default judgment on 
unreasonable terms need not partic- 
ularly specify any portion of the 
order, and in the absence of a speci- 
fication, of any portion of the order, 
the whole order may be considered. 
Sutton v. Bayles, 70 Mise. 522, 127 
NYS 4382. 

59. Warren v. Stoddart, 6 Ida. 692, 
59 P 540; Townsend v. Missouri Pac. 
R. Co., 86 Kan. 972, 122 P 1119; Bing- 
ham v. Keylor, 25 Wash. 156, 64 P 
942; Thompson vy. Simes, 18 Wash. 
359, 51 P 474. See also State v. Hunt- 
er, 4 Wash. 637, 30 P 673. 

60. Williams v. Dennison, 86 Cal. 
430, 25 P 244; Gates v. Walker, 35 
Cal. 289; Genella v. Relyea, 32 Cal. 
159; De Mitchell v. Croake, 20 Cal. A, 
643, 129 P 946; Sperling v. Calfee, 7 
Mont. 514, 19 P 204; Allport v. Kel- 
ley, 2 Mont. 343; Waldo v. Schmidt, 
198 N. Y. 198, 91 NE 521; New York, 
Ste R. Co.lyvie Erie? RisCo... 170) Nia. 
448, 63 NE 448; Rich v. Manhattan 
R. Co., 150 N. Y. 542, 44 NE 1097; 
Landmesser y. Hayward, 157 App. 
Div. 74, 141 NYS 730; Welti v. Cohen, 


of Interlocutory 
In some jurisdictions or- 
ders in the same action which, under the statute, 
are taken up for review only on appeal from a 
final judgment, need not be particularly designated 
in the notice, where the record shows the orders 
sufficiently for the purposes of a review.®® 
in other jurisdictions, if appellant intends to bring 
up for review an interlocutory or intermediate 
judgment or order, he must distinctly so state and 


APPEAL AND ERROR 
Under 


[3Grd.) 120% 


specify the same in the notice of appeal, or it will 
not be reviewed.® 
peal from an interlocutory judgment or order, it 
must be properly described as in other cases.*! 
A notice asking for review of certain orders by 
virtue of an appeal from the final judgment. does 
not amount to a direct appeal from such orders.®2 


And, of course, on direct ap- 


; [§ 1329] (8) Title or Statement of Cause and 


But 


[§ 1330] (9) 


157 App. Div. 65, 141 NYS 670; Gitt 
v. Margusee, 138 App. Div. 147, 123 
NYS 304; Stearns v. Shepard, etce., 
Lumber Co., 91 App. Div. 56, 86 NYS 
396; McIlvaine v, Steinson, 90 App. 
Dive, W168) NoYSeess9se Koehler: xv: 
Brady, 87 App. Div. 326, 84 NYS 457 
fafi.18t oN. Yo-5038 mem, avs NE 1125 
mem]; Taylor v. Smith, 24 App. Div. 
519, 49 NYS 41 [rev on other grounds 
164 N; Y.-399, 58 NE~524]; Dick v. 
Livingston, 41 Hun 455; Patterson 
v. McCunn, 38 Hun 531; Piper v. Van 
Buren, 27 Hun 384; Lyons y. Cham- 
berlain, 25 Hun 49; Crouch vy. Moll, 
3 Silv. Sup. 601, 8 NYS 183; Town- 
shend v. New York, 59 N. Y. Super. 
573, 12 NYS 464, 20 NYCivProec 200; 
Boreel v. Lawton, 47 N. Y. Super. 
558 [aff 90 N. Y. 293, 43 AmR 170]; 
Church vy. American Rapid Tel. Co., 
47 N. Y. Super. 558; Richards v. 
Brice, 15 Daly 144, 3 NYS 941, 16 
NYCivProc 398; Fraser v. Alpha Com- 
bined Heating, ete., Mfg. Co., 25 Misc. 
422, 54 NYS 1087; Duerr v. Craven, 
1144 NYS 784; Universal Cutter Co. wv 
Emden, 107 NYS 669; Aronson v. 
Greenberg, 79 NYS. 1063; Webster v. 
Clark, 22 NYS 279; Purton v. Wat- 
son, 2 NYS 661; N. Y. Code Civ. Proc. 
SS): gsOle alo LG. Compare Vose_ v. 
Conkling, 159 App. Div. 201, 144 NYS 
1 (holding that, where an interlocu- 
tory judgment overruling a demurrer 
to the complaint was reversed on an 
appeal to the appellate division, and 
plaintiff elected not to amend and 
suffered judgment dismissing the 
complaint, a notice of appeal from 
that judgment was not objectionable 
for failure to demand a further re- 
view of the interlocutory: judgment). 

{a] Notice that the party “intends 
to bring up for review” another 
named order is sufficient. Stivers v. 
Ritt, 29 Mise. 341, 60 NYS 507. 

{[b] An order denying a motion 
for a new trial is an intermediate 
order within the meaning of Code 
Civ. Proc. § 1316. Taylor v. Smith, 
164 N. Y. 399, 58 NE 524 [rev 24 App. 
Div. 519, 49 NYS 41]; McIlvaine v. 
Steinson, 90 App. Div. 77, 85 NYS 
889. See also Allport vy. Kelley, 2 
Mont. 343. But see Ewart Lumber 
Co. v. American Cement Plaster Co., 
9 Ala, A. 152, 62 S 560 (where it was 
held that notice of appeal from judg- 
ment permitted a review of the ruling 
upon a motion for a new trial where 
the appellant had not exercised his 
right of appeal directly from such 
decision). 

{e] Surrogate’s decree or order.— 
But under Code Civ. Proc. § 2571, 
providing that an appeal taken from 
a decree brings up for review each 
intermediate order which is specified 
in the notice of appeal, and necessa- 
rily affected the decree, and § 2545, 
providing that an appeal from a de- 
cree or an order of a _ surrogate’s 
court brings up for review each de- 


Designation of Parties.®* 
sufficiently describe the cause in which the appeal 
is taken,®°* and should be entitled in the names of 
the parties to the suit.% 
surplusage, however, or other defects which do not 
mislead, will not be fatal, but the notice will be 
sufficient in this respect if the court, cause, and 
parties are sufficiently stated to, give appellee full 
notice of the cause appealed.®¢ 


A notice of appeal must 


Mere clerical errors or 


The no- 


appeal from the report of a referee, 
and the decree of the surrogate court 
rendered thereon, is sufficient to 
bring up for review, not only the de- 
cree, but all the orders and findings 
upon which it rested, although sueh 
notice of appeal does not in terms 
specify the decree of confirmation of 
the referee’s report. In re Lawson, 
42 App. Div. 377, 59 NYS 152. 

61. Sperling v. Calfee, 7 Mont. 514, 
19 P 204; Kramer yv. Barth, 79 Mise. 
eouaise NYS 341. And see supra § 

62. Jones v. Sabin, 122 App. Div. 
666, 107 NYS 508. 

63. Designation of parties to 
ment or order see supra § 1327 

64 Weitzman v. Handy, 1 Alaska 
658; State v. Hammond, 92 Mo. A. 
231. See Hepburn v. Beattie, 15 B. 
C. 209, 17 WestLR 473 (holding that 
a notice of appeal from a judgment 
of the supreme court of British Co- 
lumbia to the court of appeal of that 
province is properly intituled in the 
supreme court). 

65. State v. Hammond, 92 Mo. A. 
231; Gaudette v. Glissan, 11 Nev. 184; 
Christian v. Evans, 5 Or. 253; Lewis 
v. Lewis, 4 Or. 209. 

66. Cal.—Southern Pac. Co. v. 
Los Angeles Super. Ct., 167 Cal. 250, 
139 P 69; In re Kilborn, 162 Cal. 4, 
120 P 762 (description of executor of 
will as executor “fof the estate’ does 
not invalidate notice); Butler v. Ash- 
worth, 100 Cal. 334, 34 P 780; Herr- 
lich v. McDonald, 72 Cal. 579, 14 P 


357. 
Colo.—Cody v. Filley, 4 Colo. 342. 
Min., ete., 


Specification of Errors. 


judg- _ 


Ida.—Idaho Comstock 
ae v. Lundstrum, 9 Ida. 257, 74 P 

Iowa.—Lightner’s App., 156 Iowa 
398, 136 NW 761, 137 NW 462; Doug- 
lass v. Agne, 125 Iowa 67, 99 NW 
550; Conklin v. Keokuk, 73 Iowa 343, 
35 NW 444. 

Minn.—Matter of Allen, 25 Minn. 
Mo.—McGinniss, etc., Hardware Ca. 
v. Taylor, 22 Mo. A. 513. 

12 Misc. 100, 


N. Y.—Wolf v. Horn, 
33. NYS 178. 
» N. D—Enderlien v. Kulaas, 25 N. 
D. 385, 141 NW 511; Freel v. Pietzsch, 
22-N. D. 113, 132. NW ‘7-79. 

Or.—Ferrari v. Beaver Hill Coak 
Co., 54 Or. 210, 94 P 181, 95 P 498) 
102 P 175, 1016; State v. Hanlon, 32 
Or95, 48) P 353. 

R. I.—Kendall v. Rossi, 85 A 922. 

S. D.—Marshall v. Harney Peak Tin 
Min., sete:,. Co. 3.8) D. 473, 54 “—NiW 
272 [aff reh 1S. D. 350, 47 NW 290]. 

Wash.—Philadelphia Mortg., etce., 
Co. v. Palmer, 32 Wash. 455, 73 P 
501 (notice describing all defendants 
except one by abbreviation “et al.” 
not objectionable). 

Wis.—Porath v. Reigh, etc., Co., 112 
Wis. 433, 88 NW 315; Jefferson Coun- 
ty Bank v. Robbins, 67 Wis. 68, 29 


cision to which an exception is duly | NW 209, 893. 


taken by the appellant, a notice of 


See also supra § 1322. 


ps Cun] 


tice of appeal, under the provisions of some stat- 
utes, should specify all errors intended to be relied 
upon, unless, in some jurisdictions, such errors re- 
late to the sufficiency of the complaimt or the 
jurisdiction of the lower court, in which case they 
will be examined, whether specified or not.°* 
specification of the grounds of error in the notice 
of appeal is not necessary unless required by stat- 


ute.®§ 

[§ 1331] (10) Signature. 

[a] A mistake in the title will be 
disregarded where the notice was 


duly filed and served and referred to 
the order appealed from. MHerrlich 
v- McDonald, 72 Cal. 579, 14 P 357. 
{[b] Although the name of one of 
the respondents is omitted from the 
title, a notice is suflicient where the 
body of the notice refers to all the 
respondents, and service is admitted 
by the attorney representing all of 
them. Marshall v Harney Peak Tin 
Min., etc., Co., 3 S. D. 473, 54 NW 272. 
[ec] Naming a party “Fred” in- 
stead of “Friedrich” does not render 
a notice invalid. Porath v. Reigh, 
étce., Co., 112 Wis. 433, 88 NW 315. 
[d] Codefendants on cross com- 
plaint.—A notice of appeal served on 
attorneys who represent the plain- 
tiffs and other parties brought in on 
the cross complaint of the appealing 
defendant is sufficient, although the 


notice is entitled in the name of the 
original parties. Idaho Comstock 
Min., ete., Co. v. Lundstrum, 9 Ida. 


Pe (Ae Oi oe 

[e] Where headed, “In the Su- 
- preme Court of Iowa,” it will be re- 
garded as sufficient if it clearly indi- 
eatés the court and judgment from 
which the appeal is sought to be 
taken, and no _ particular form is re- 
quired by statute. Douglass v. Agne, 


125 lowa 67, 99 NW 550. And see 
Lightner’s App., 156 Iowa 398, 136 
NW 761, 137 NW 462. 


ff] Variance from pleadings and 
judgment.—Where a notice of appeal 
correctly states that the appeal is 
taken by the “Regents of the Uni- 
versity of California,’ as designated 
by St. (1867-1868) p 252, the appeal 
is not subject to dismissal because 
the board is named in the complaint 
and judgment as the ‘Board of Re- 
gents of the University of the State 
of California.” "Webster v. Califor- 
nia Univ., 163 Cal. 705, 126 P 974. 

67. Mich.—Michigan Air-Line R. 
Co. v. Barnes, 44 Mich. 222, 6 NW 


651. 
‘ N. J.—In re Frey, 73 N. J. Eq. 346, 
67 A i92: 

N. Y.—lLynch v. Syracuse, etc., R. 


Cone We App. Divs 95; 76 (NS 3638; 
Matter of Davis, 91 Hun 53, 36 NYS 
822 [aff 149 N. Y. 539, 44 NE 185]; 
Begley v. Chose, 4 Daly 157; Masor v. 
Jacobus, 84 NYS 270; Lee v. Schmidt, 
1 Hilt, 5387-56 AbbPRr 183; Kelty. -v. 
Jenkins, 1 Hilt. 73; Irwin v. Muir, 4 


AbbPr 133, 13 HowPr 409; Gray v. 
Hannah, 30 HowPr 155; Loomis v. 
Higbie, 29 HowPr 232; Forsyth v. 


Ferguson, 27 HowPr 67. 

N. C.—Ferrell v. Thompson, 107 
IND G 420,012 SHe109, 10, RA 361.5 

Or.—Emison v. Owyhee Ditch Co., 
37 Or. 577, 62 P13; Osmun v. Win- 
ters, 30 Or. 177, 46 P 780; Cameron vy. 
Wasco County, 27 Or. 318, 41 P 160; 
Herbert v. Dufur, 23 Or. 462, 32 P 
302; Woodruff v. Douglas County, 
17 Or. 314, 21 P 49: Bewley v. Graves, 
LAOrs 274, 20 4P 322. 

Ss. C.— Grayson v. Harris, 37 S. C. 
606, 16 SE 154; Talbott v. Padgett, 
30 S. GC. 167, 8 SE 845; Weinges v. 
Gash, 15S. C. 44. 

B. C.—Warmington v. Palmer, 8 
B. CG. 344 (where misdirection is al- 
leged particulars should be stated). 

N. B.—Goodacre v. Ranney, 26 N. 
B. 62: Gilbert v. Doane, 26'N. B. 59. 

N. W. Terr.—Edmonton y. Brown, 
1 Terr. L. 454; Edmonton v. Thom- 
son, 1 Terr. L. 342. 


Even though a stat- 


= 


APPEAL AND ERROR 


But 


Assignment or specification of er- 
rors or grounds of appeal see gener- 
ally infra § 1461 et seq. 

fa] General assignment insuffi- 
cient.—Thompson vy. New York L. 
Ins. Co., 21 Or. 466, 28 P 628; Sonne- 
born v. Portland, etc.; R. Co., 19 Or. 
475, 24 P 913; Swift v. Mulkey, 17 
Or. 532, 21 P 871; Krewson v: Pur- 
don, 13 Or. 563, 11-P 281; Northern 
Pac. Terminal Co. v. Lowenberg, 11 
Or. 286, 3 P 683; State v. McKinnon, 
8 Or. 487; Fulton v. Earhart, 4 Or. 
61; Alfred v. Grand Trunk Pac. R. 
Co., 5 DomLR 154, 20 WestLR 111. 

{b] Each specification should he 
complete in itself.—Herbert v. Dufur, 
23 Or: 462, 325R°302. 

[ec] The particular reasons for as- 
signing error need not be _ stated. 
Morrison v. McAtee, 23 Or. 530, 32 P 
400. 

68. 
474, 

Iowa.—Gulliher v. Chicago, etc., R. 
Co., 59 Iowa 416, 183 NW 429. 

Kan.—Townsend vy. Missouri Pac. 
R. Go., 86 Kan, 972, 122: P-1119: 

N. Y.—Burk v: Ayers, 19 Hun 17; 
Wilson vy. Allen, 3 HowPr 369. 

Or.—Lewis v. Lewis, 4 Or. 209. 

[a] A notice of appeal from a 
“judgment” takes up all of the ob- 
jections properly saved upon the trial 
of the cause. Gulliher v. Chicago, 
on R. Co., 59 Iowa 416, 13 NW 


[b] Decree in equity.—The notice 
of appeal from a decree in equity 
need not specify the grounds of er- 
ror. Lewis v. Lewis, 4 Or. 209. 

[ec] In North Dakota’ compliance 
with L. (1913) ¢ 131 § 4; requiring 
service with the notice of appeal of 
a statement of the errors of law and 
a specification of the insufficiency of 
the evidence when relied on, is not a 
jurisdictional prerequisite to an ap- 
peal. Wilson v. Kryger, 26 N. D. 77, 
143 NW 764, 51 LRANS 760. 

69. Merrill v. Timbrell, (Iowa) 95 
NW 237; State Sav. Bank v. Ratcliffe, 
111 Iowa 662, 82 NW 1011. See also 
Doerr v. Southwestern Mut. Life 
Assoc., 92 Iowa 39, 60 NW 225. 

[a] It is sufficient if the name of 
the appellant appears in the body of 
the notice. State Bd. of Health v. 
McCue, (N. J.) 60 A 1094. 

[b] The absence of a signature is 
cured by service by the party him- 
self, where a statute or rule does not 
expressly direct it to be signed. Ha- 
ton v. Manitowoe County, 42 Wis. 
317. See also Hvangelical Lutheran 
St. Peter’s Gemiende vy. Koehler, 59 
Wis. 650, 18 NW 476. 

70. Eaton v. Manitowoc County, 42 
Wis. 317; and other cases in follow- 
ing notes. 

71. ©Cal.—Cockrill v. Hall, 76 Cal. 
192, 18 P 318; Beardsley v. Frame, 73 
Cal. 634, 15 P 310; Harrigan vy. Bolte, 


Colo.—Bacon y. Lamb, 4 Colo. 


8 P 184; Whittle v. Renner, 55 Cal. 
395; Prescott v. Salthouse, 53 Cal. 
221. 


Ida.—Taylor v. McCormack, 7 Ida. 
524; 64 P239. 

Iowa.—Merrill v. Timbrell, 95 NW 
237; Hogueland v. Arts, 113 lowa 634, 
85 NW 818. 

N. Y.—Pensa v. Pensa, 3 Misc. 417, 
23 NYS 186 [disappr Webb v. Milne, 
10 NYCivProe 27]. 

Oh.—Kenton v. Mad River Tp. Bd. 
of Education, 70 Oh. St. 172, 71 NE 
287; Kefauver v. Batdorf, 24 Oh. Cir. 
Ct. 664. - - 
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[s§ 13 


ute providing for notice of appeal does not 
in terms require that the notice shall be signed, 
signing is considered essential to its validity.° 
Where a statute requires an appeal to be made by 
service of notice in writing, it implies that the no- 
tice should be signed by or for the appellant.’ 
Where a signature is required, the notice of appeal 
must be signed by appellant’s attorney of record,’ 
or his legally substituted attorney,’? or by ap- 
pellant himself or his authorized attorney, unless 


,Or-—Poppleton v. Nelson, 10 Or. 
fi 


437. 
we are Siete v. Wainwright, 24 Vt. 
Wash.—Carstens v. Gustin, 18 
Wash. 90, 50 P 933. 
And see English v. Maxwell, 25 
Mich. 462. See also Attorney and 
Client [4 Cye 938, 940]. f 


[a] Delegation of authority by at- 
torney.—But in Wood v. Walsh, 7 N. 
D. 376, 75 NW 767, it was held that 
the signature to a notice of appeal is 
valid where made by another by au- 
thority of the attorney. 

[b Where a party has two attor- 
neys of record, the signature of 
either to a notice of appeal is suffi- 
cient. -Cockrill v. Hall, 76 Cal. 192, 
18" P3118. 

[ec] Where there, are several 
parties, (1) each appearing by his 
own attorney, the attorney for one 
party has not authority to give no- 
tice or accept service for another 
party. Hobbs v. Duff, 43 Cal. 485. | 
(2) But where one of the attorneys 
appears generally for all the parties, 
a stipulation by him as to notice 
binds all. Haas v. Gaddis, 1 Wash. 
89, 23 P 1010. See also Ramsay v. 
Epps Land Co., 31 Wash. 351, 71 P 

[d] Sufficiency of signature.—(1) 
A notice of appeal, signed by coun- 
sel, with the words, “Attorneys for 
the C:, R.-1. & BP. Ry: Co:,* was now 
objectionable for using the initials of 
the company, where the full name 
was expressed in the title of the case 
and in the body of the notice. Rickel 
v. Chicago, etc., R. Co., 112 Iowa 148, 
83 NW 957. (2) But a notice of ap- 
peal which does not indicate by whom 
it was signed, as where it is signed 
only “Attorneys for the defendants,” 
is insufficient. Doerr v. Southwest- 
ern Mut. Life Assoc., 92 Iowa 39, 60 
NW 225. And see Merrill v. Tim- 
brell, (lowa) 95 NW 237. 

[e] A signature “of counsel” is 
irregular, but may be corrected. Sea- 
man v. McReynolds, 40 N. Y. Super. 
Cte 545: 

[f] Signature by appellant not 
necessary.—Hogueland v. Arts, 113 
Iowa 634, 85 NW 818; Kenton v. Mad 
River Tp. Bd. of Education, 70 Oh. 
ahs 172, 71 NE 287; Re Scott, 6 Man. 

[g] Where the death of a party 
has occurred after the rendition of 
judgment, the attorney is without 
authority to give notice of appeal. 
Judson'v. Love, 85 Cal. 468. 

72. Shuler v. Maxwell, 38 Hun 
(N. Y.) 240; Pensa v. Pensa, 3 Misc. 
417, 23 NYS 186 (holding that a no- 
tice of appeal, signed by an attorney 
who has not been formally substi- 
tuted as the attorney for appellant, 
is insufficient, and a motion to com- 
pel the attorney of the adversary 
party to accept service thereof will 
be denied); Shirley v. Burch, 16 Or. 
1, 18 P 344 (holding that it is no 
ground for dismissing an appeal that 
the notice was signed by different at- 
torneys from those originally in the 
lower court). 

[a] One associated as an attorney 
of record by an order in the case is 
not authorized to sign a notice, where 
there is a statutory mode of substi- 


ee Prescott v. Salthouse, 53 Cal. 
21. 
73. In re Oldfield, 158 Iowa 98, 


138.NW. 846; Necker v. Nardi, 51 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


i 
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the objection is waived."4 


therein.*® 
[§ 1332] 

ments. 

of appeal do not vitiate the notice 


do not mislead, and the notice gives the neces- 
sary information to the proper parties. 
cases amendments are freely allowed, in the dis- 
And.a party who files an 


eretion of the court.’* 


Mise. 1, 99 NYS 381; Kefauver v. 
Batdorf, 24 Oh. Cir. Ct. 664. 

[a] Signature by appellant insuf- 
ficient.— But in Poppleton vy. Nelson, 
10 Or. 437, it was held that a notice 
signed by appellant himself was in- 
sufficient where the record did not 
show that he had substituted himself 
for his attorney. 

[b] “Zhe party may authorize his 
attorney to sign.—Kefauver v. Bat- 
dorf, 24 Oh. Cir. Ct. 664. 

[ec] Any authorized attorney, and 
not necessarily an attorney of rec- 
ord, may sign the notice of appeal, 
under a statute which provides that 
the party desiring to appeal “may by 
himself or his attorney . .’. serve 
written notice.” Taylor v. McCor- 
mick, 7 Ida. 524, 64 P 239; Belle City 
Mfzg. Co. v. Kemp, 27 Wash. 111, 67 
P 580. i 

[d] Where the attorneys who 
signed the notice were without au- 
thority, the appeal will be dismissed. 
Yockey v. Woodbury County, 130 
Towa’ 412, 106 NW 950. 

fe] here is a presumption of au- 

thority. Ricketson v. Torres, 23 Cal. 
636. 
. [f] Where any one interested in 
an estate is permitted by statute to} 
appeal where the executor or admin- 
istrator declines to appeal, the no- 
tice may be signed by the creditor, 
devisee, legatee, or heir appealing. 
Schultz. v. Brown, 47 Minn. 255, 257, 
49 NW 982. 

[g] Signature by all parties.— 
Where the notice of appeal served 
upon the clerk of the circuit court 
was signed by all the living parties 
against whom judgment was ren- 
dered, and by the heirs at law of 
those who had died, it was sufficient. 
Kline v. Hagey, 169 Ind. 275, 81 NE 
209. 

74, Livermore v. Webb, 56 Cal. 489 
(holding that, where respondent’s at- 
torneys admitted, in writing, the 
service of a copy of a notice of ap- 
peal, without objecting that it was 
signed by an attorney other than the| 
attorney of record of appellant, the 
objection was thereby waived). 

[a] Where an attorney has been 
recognized as appellant’s attorney by 
the attorney for the appellee, any ob- 
jection with respect to the right of 
the attorney to appear as appellant’s 
attorney in the action has been 
waived. McDonald v. McConkey, 54 
Cal. 143; Woods v. Walsh, 7,N. D. 
376, 75 NW 767. 

75, Beardsley v. Frame, 73 Cal. 
634, 15 P 310; Taylor v. McCormick, 
7 Ida. 524, 64 P 239. 

76. Anderson v. Stewart, 108 Md. 
340, 70 A 228 (holding that, where, 
prior to the trial of a replevin suit, 
it was entered to the use of a_cer- 
tain firm who executed the replevin 
bond, the fact that the attorneys 
signed the notice of appeal as attor- 
meys for “plaintiff” instead of attor- 
neys for “plaintiffs” should be treat- 
ed as a mere clerical error). — 

[a] Signature of guardian ad. 
litem, as. such, is dispensed with 
where the notice shows. that the 
minors and the guardian joined in the 
appeal, and it is signed by said 
guardian as attorney for appellants. ' 


The fact that such at- 
torney is not qualified to practice in the appellate 
court will not affect the validity of the appeal.” 
And the signature will not be rendered insufficient 
by clerical errors and other, immaterial defects 


(11) Defects, Objections, and Amend- 
Mere mistakes or informalities in a notice 


APPEAL AND ERROR 


mer notice. 


as long as they 
In such 


ment, where an 
one v. Whitten, 34 Wash. 507, 76 P 


77. Cal.—In re Kilborn, 162 Cal. 4, 
120. P7625" Foss: -v. Johnstone, 158 
Cal. 119, 110 P 294; Matter of Nel- 
son, 128 Cal. 242, 60 P 772;: Swasey 
v. Adair, 83 Cal. 136, 23 P 284; Mit- 
ee Ve ‘Grays. 8 Cala A.) 4235 19772 

Ga.—Chappell v. Smith, 17 Ga. 68. 

Ida.—Taylor v. McCormick, 7 Ida. 
524, 64 P 239. 

Ilowa.—Heinz v. Roberts, 135 Iowa 
748, 110 NW 1034; Douglass v. Agne, 
125 Iowa 67, 99 NW 550; State Sav. 
Bank v. Ratcliffe, 111 Iowa 662, 82 
NW 1011. 3 

La.—Henry’s Succ., 113 La. 787, 37 
S 756; New Iberia Tel. Exch. v. Cum- 
berland Tel.,- ete., Co.;. 51 La. -Anni 
LO22 25S 6975. 

Md.—Anderson vy. Stewart, 108 Md. 
340, 70 A 228. 

Minn.—Salo v. Duluth, etc., R. Co., 
124 Minn. 361, 145 NW 114. 

Nev.—Killip v. Empire Mill Co., 2 
Nev. 34. 

N. Y.—Waldo v. Schmidt, 200 N. Y. 
199, 938 NE 477 [aff 139 App. Div. 589, 


1124 NYS 189]; Lavalle v. Skelly, 90 


N. Y. 546; Vose v. Conkling, 159 App. 


Div. 201, 144 NYS 1; Monaco v. 
Lange, 146 App. Div. 18, 130 NYS 
1581; Peo. v. Ahearn, 136 App. Div. 


452, 120 NYS 980;.Cooper v. Cooper, 


76 App. Div. 221, 78 NYS 397 (omis- | 


sion by reason of not notifying code- 
fendant supplied under code); John- 
son v. Manning, 75 App. Div. 288, 78 
NYS 98; Thorn v. Roods, 47 Hun 433; 
Patterson v. McCunn, 38 Hun 531, 9 
NYCivProc 122; Gutbrecht v. Pros- 
pect Park, ete, R. Co., 28 Hun 497; 
Mott v. Lansing, 5 Lans. 516 [rev on 
other grounds 57 N. Y. 112]; Copper- 
noll v. Ketcham, 56 Barb. 111: Kent 
v. Sibley, 15 Daly 298,.5 NYS 447; 
Seymour v. Hughes, 55 Misc. 248, 105 
NYS 249; Clapp v. Sternglanz, 23 
Mise. 641, 52 NYS 156; Chatfield v. 
Reynolds, 9 NYS 880, 18 NYCivProe 
378; Irwin v. Muir, 4 AbbPr 133, 13 
Hower. 409; Mraser v.. Ward, 2 NY 
City Ct 345<'Den Hick v.sSimpson, 11 
Paige 117. 

N. D.—Freel v. Pietzsch, 22 N. D. 
113, 132 NW 779; In re Lemery, 15 
IN Dee Sal 2 eel Op INDVVE sooo. 

Or.—Salem Tract., ete., Co. v. An- 
son, 42) (Or 56259567 1b wi1015,.69  P 
675. 

S. C—Moody v. Dickinson, 54 S. C. 
526, 32 SH 563. 

S. D.—Garrigan v. Kennedy, 17 S. 
D. 258, 96 NW 89. 

Utah.—Price v. Western Loan, etc., 
Corts, Utahe3.79, 01000 P= 6719 Amin 
Cas 589; Juyon v. Mauss, 31 Utah 
2838, 87 PP 1014. 

Wash.—Reynolds y. Reynolds, 42 
Wash. 107, 84 P 579; Sadler v. Niesz, 
5 Wash. 182, 34 P 630, 1030; Parker 
v. Denney, 2 Wash. T. 176, 2 P 351. 

Wis.—Sander’s Hst., 126 Wis. 660, 
105 NW. 1064, 5 AnnCas 508; Porath 
v. Reigh, ete., Co., 112 Wis. 433, 88 
NW... 315; Black’ vac Chicago, ete., R. 
Co., 18 Wis. 208, : 

N. W. Terr.—Western Milling Co. 
v. Drake, 2 Terr. L. 40; Edmonton v. 
Thomson, 1 Terr. L. 342; Sexsmith v. 
Murphy, 1 Terr. L. 311. 


For other cases and specific ilius-' 


| the necessary parties. 
[SLB SINS ABE esl 
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imperfect notice of appeal can abandon the at- 
tempted appeal, 
his appeal through the latter instead of the for- 
But where there is an entire absence 
of notice, or the notice is so insufficient as to be 
equivalent to no notice at all, and it is not merely 
a question of defective notice, the appellate court 
has no power of amendment.”® 
which will have the effect of allowing an appeal 
which has not actually been taken cannot be made, 
where the time for taking the appeal has expired, 
as an amendment allowing an appeal from the judg- 


serve another notice, and perfect 


And an amendment 


appeal from the order denying a 


trations of clerical errors, informal- 
ities, and immaterial defects see su- 
pra §§ 1322-1332. 

fa] In New York on appeal from 
the appellate division of the supreme 
court, the power to amend is limited 
to the appellate division, and the 
court of appeals. Waldo v. Schmidt, 
200 N. Y. 199, 93 NE 477 [aff 139 App. 
Div. 589, 124 NYS 189]. Compare 
Bulkley v. Whiting Mfg. Co., 136 App. 
Div.. 479, 121 NYS 159 (exclusive 
jurisdiction of court of appeals). 

[b] Failure to designate appellant 
as defeated party not fatal under 
Oregon statute. Summers v. Geer, 50 
Ore 249 385 Plblls 293) Patess 

[c] Time of application to amend. 
—(1) Where no time is fixed within 
which to make application for the 
correction of a notice of appeal, only 
laches 'or equitable reasons can. de- 
feat it. State Sav. Bank v. Ratcliffe, 
111 Towa 662, 82 NW 1011. (2) The 
county court has the power to» per- 
mit the service of an amended notice 
of appeals to the district court after 
the statutory time for appeal has ex- 
pired under Rev. Codes (1899) § 
6259, where the appeal was taken in 


| good faith, but by mistake the origi- 


nal notice was. technically defective 
by reason of the omission of some of 
In re Lemery, 
107 NW, 365. : ; 
[ad] Notice given at chambers.— 
In Ex p. Parker, 131 U. S. 221, 9 SCt 
708, 33 L. ed. 123, it was held that 
it is no objection to the notice: of 
appeal that it was given at the cham- 
bers of the trial judge while he was 
without the territorial limits of his 
district, but at the place where the 
supreme court, of which he was a 
member, and which he was attending, 
was in session. ! 
fe] Omission to afix a revenue 
stamp (1) upon the notice of appeal 
ean only be questioned on a motion 
to dismiss the appeal. Cole y. Bell, 
48 Barb. (N. Y.) 194. (2) And the 
omission cannot be cured, after the 
motion to dismiss for the want of a 
stamp. Lewis v. Randall, 1 AbbPr 
NS (N. Y.) 185. But see contra Kil- 
lip v. Empire Mill Co., 2 Nev. 34../ 
78. Fisher v. Tomlinson, 40 Or. 
111, 60 P 490, 66 P 696; Embree v. 
MeLennan, 18 Wash. 651, 52 P 241. 
And see Aldrich’ v.. Public Opinion 
Pub. Co, 27S: D. 589, 132) INW=2 278k 
79.) Potts v. Nahm, (Mo, A)! 126 
SW 801; Waldo v. Schmidt, 200 N. 
We 99) 93 INE 477 path 1139 sAs pe Dive 
589, 124 NYS 189]; Bulkley v. Whit- 
ing Mfg. Co., 136 App. Div. 479, 121 
NYS 159; National Surety Co. y. 
Cranmer, 27'S. D. 515, 131 NW. 864; 
Larson vy. Utah, ete., R. Co., (Utah) 
LOR LIGs 
. [a] Failure to file statement of 
errors.—The equity rule which pro- 
vides that ‘“‘the appellant shall file in 
the court below, with his notice of 
appeal, a brief statement of the er- 
rors he alleges to have been made by 
the order or decree appealed from,” 
is not a mere formality, and want of 
compliance with it cannot be cured 
at a subsequent time upon mere mo- 
tion without any excuse offered. Mec- 
eee 8 v. Williamson, 32 Pa. Super. 
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new trial was originally taken by the notice of ap- 
peal,®° or as an appeal from an order denying a new 
trial after the time for appealing from such order 
has expired, where an appeal from the judgment has 


been given.®? 


[§ 1333] 


Filing or Entry. 


appellate jurisdiction.*? 


vides.*% 

Withdrawal. 

80. Lavalle v. Skelly, 90 N. Y. 
546, 16 NYWklyDig 41. See also 


Dick: v. Livingston, 41 Hun 455, 4 
NYS 202; Patterson v. McCunn, 38 
Hun (N. Y.) 531; Piper v. Van Buren, 
27 Hun (N. Y.) 384; Biggert v. Nich- 
ols, 18 Mise. 596, 42 NYS 472 (as to 
an appeal from an order overruling a 
demurrer); Webster v. Clark, 22 NYS 
279 (as to appealable interlocutory 
orders not included in the notice); 
Fry v. Bennett, 7 AbbPr (N. Y.) 252, 
16 HowPr: 385: faff: 26 HowPr: 599 
note] (holding that the court could 
not allow an amendment of a notice 
of appeal from a judgment so as to 
make the appeal also an appeal from 
an order denying a new trial after 
the time of appeal from such order 
had expired, and so, in effect, allow 
a new trial). 

81. Bulkley v. Whiting Mfg. Co., 
136 App. Div. 479, 121 NYS 159; Fry 
v. Bennett, 7 AbbPr (N. Y.) 357, 16 
HowPr 385 [aff 26 HowPr 599 note]. 
See also Sherman y. Wells, 14 How 
Pr) GN. Ye) 522. 

[a] Amendment after time for 
taking appeal.—(1) Not permissible 
for purpose of including order not 
specified in original notice. Waldo 
v. Schmidt, 139 App. Div. 589, 124 
NYS 189 [att 200° NN. ¥i. £99, ; 93, NE 
40%)3* 
136 App. Div. 479, 121 NYS 159%. (2) 
A notice of appeal from an order 
cannot be amended by inserting 
therein the date of another and dif- 
ferent order from the one therein 
mentioned. Bryant v. Bryant, 7 Rob. 
(N. Y.) 49, 4 AbbPrNS 138. (3) 
Leave to amend a notice of appeal, 
so as to make it an appeal from a 
judgment instead of from an order, 
will not be allowed after the time for 
appeal from the judgment has ex- 
pired. Biggert v. Nichols, 18 Misc. 
596, 42 NYS 472. 

82. Cal.—Theisen v. Matthai, 165 
Cal. 249, 131 P 747; Boling v. Alton, 
162: Cal. 297, 122 P 461; Whipley v. 
Mills, 9 Cal. 641; Davey v. Mulroy, 
iMeCaby Asoka Gombe ote inthis stave} 
where the appeal is taken according 
to the method prescribed by St. 
(1907) p 753, it is not necessary to 
serve notice on the adverse party or 
his counsel, as the mere filing of the 
notice operates ipso facto to perfect 
the appeal. Jaques v. Yuba County, 
22.Cal. A. 627, 135 P6386. 

: Colo.—Peyton v. Gregory, 4 Colo. 

269. 

Dak.—Matter of Gold St., 2 Dak. 39, 

3 NW 311. 

Ida.—Diamond Bank v. Van Meter, 
18 Ida. 243, 108 P 1042, 21 AnnCas 
1273 and note. 

Ind.—National Surety Co. v. But- 
ton, 41 Ind. A. 301, 83 NE 644. 

Iowa.—Bloom vy. Sioux City Tract. 
Co., 122 NW 831 [rev reh 148 Iowa 
452, 126 NW 909]; Pratt v. Pratt, 69 


NW 1128; Flagler v. Cameron, 99 
Iowa 744, 68 NW 580. 

Nev.—State v. Preston, 30 Nev. 
SO.) 306; 5195 P21941:8, OT AiR a3 88a efiert 
Cyc]; Gaudette v. Glissan, 11 Nev. 
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e. Service, Return, Proof, and Filing 
or Entry of Notice—(1) Necessity for Service and 
The notice of appeal must be 
served on the adverse party or parties or their 
attorneys, or on the elerk of the court, or on both, 
as required by the statute, and in the mode pre- 
seribed, and such service is generally essential to 
It must, also be filed with 
or entered by the clerk when the statute so pro- 


When notices of appeal are volun- 


Bulkley v. Whiting Mfg. Co.,| 
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[§ 1334] 


‘i 


‘[§§ 1332-1385 


tarily withdrawn, the case stands as if they had 
never been served or filed.** 

(2) Who May Serve. 
practice in the service of papers and notices gen- 


Following the 


erally, a notice of appeal should be served by the 


service.®> 


[§ 1335] 


pose, is fatal.°° 

N. Clore had vy. Simpson, 76 N. J. 
L. 450, 69 A 971. 

N. Y.—Hall v. New York, 79 App. 
Div. 102, 79 NYS 979 [mod 176 N. Y. 
293, 68 NE 363]; Tripp v. De Bow, 
5 HowPr 114. 

56uLOr.a1492, 


Or.—Catlin v. Jones, 
Barde vy. Wilson, 54 Or. 


£08 P6333 
68, 102 P 303. 

S. D.—Pierre Sav. Bank v. Ellis, 9 
S. D. 251, 68 NW 545. 

Tex._—Western Union Tel. Cor v. 
O’Keefe, 87 Tex. 423, 28 SW 945. 

Utah.—Anderson vy. H. Halthusen 
auepcaciile Co. fvs0 etUtah wel? v83Fl 

0. 

Wash.—Parker vy. Denny, 2 Wash. 
TT. 360) \7 P. 892. 

And see other cases in following 
sections and supra § 1284. 

§ rte of failure to serve see infra 

Mode and sufficiency of service see 
infra § 13388. 
erees to be served see infra § 

Reece on attorney see infra § 
§ Shea) on clerk of court see infra 

Time of service see infra § 1336 
et seq. 

83. Cal.—San Francisco Law, etc., 
Co. v. State, 141 Cal. 354, 74 P 1047; 
Mansfield v. O’Keefe, 133 Cal. 362, 
65 P 825; McDonald v. Lee, 132 Cal. 
252, 64 P 250; Bonds v. Hickman, 29 
Cal. 460; Hastings v. Halleck, 10 Cal. 
31; Whipley v. Mills, 9 Cal. 641. 

Fla.—Whitted v. Abbe, 54 Fla. 669, 
45 S 478 (entry in chancery order 
book necessary). 

Ida.—Diamond Bank v. Van Meter, 
18 Ida. 243, 108 P 1042, 21 AnnCas 
1273 and note. 

Ind.—National Surety Co. vy. But- 
ton, 41 Ind. A. 301, 83 NE 644. 

Mont.—State v. Fifth Judicial Dist. 
Ct., 34 Mont. 112, 85 P 872, 115 AmSR 
522, 9 AnnCas 728 and note. 

Nev.—Brooks v.- Nevada Nickel 
Syndicate, 24 Nev. 264, 52 P 575. 

N. Y.—Thurston v. Thurston, 136 
NYS 340. 

N. D.—National Bank of Commerce 
v. Pick, 13 N. D. 74, 99 NW 63. 

Oh.—Bradford v. Watts, Wright 
495; Circleville Bank vy. Bowsher, 15 
Oh. Gir, Ct. 114, 8 Oh CirhrDees 514s 
Parker v. Sampson, 13 Oh. Cir. Ct. 
660, 6 Oh. Cir. Dec. 355; Miller v. 
Albright, 12,Oh. Cir: Ct. 533; 5 Oh. 
Cir, Dec!) .585. Compare Keck vy. 
Douglass, 6 Oh. Cir. Ct. 649 (constru- 
ing Rev. St. § 6407, relating to ap- 
peals from probate courts). 

Or.—Sitz v. Swain, 56 Or. 544, 109 
P 273; Catlin v. Jones, 56 Or. 492, 
108 P 633; Muckle vy. Columbia Coun- 
ty, 56 Or. 146, 108 P 120; Taylor vy. 
Lapham, 41 Or. 479, 69 P 439; Oliver 
vy. Harvey, 5 Or. 360. 

. D.—Bonnell v. Van Cise, 8 S. D. 
592, ‘67 NW 685. 

Utah.—Anderson y. H. Halthusen 
Mercantile Co., 30 Utah 31, 83 P 560. 

Wash.—Robertson Morte. Co. v. 
Thomas, 63 Wash. 16, LTS Se wrsler 
Collins v. Kinnear, 37 Wash. 453, 79 


proper officer or other person authorized by stat- 
ute, and service cannot be made by the party ap- 
pealing in the absence of a statute authorizing such 


(3) Persons to Be Served. The per- 
sons to be served with notice are specified by the 
statutes of the different states. 
such statutes are generally mandatory, and a fail- 
ure to serve the notice on the persons specified, or 
on persons legally representing them for the pur- 


The provisions of 


P 995; Best v. Best, 22 Wash. 695, 
60 P 58; Cole v. Price, 22 Wash. 18, 
60 P 153; Van Dusen v. Kelleher, 20 
Wash. 716, 56 P 35; Hibbard v. De- 
lanty, 20 Wash. 539, 56 P 34. 

Wis.—In re Madden, 104 Wis. 61, 
80 NW 100. 

Time of filing or entry see infra § 
1336 et seq. 

What constitutes filing or inde see 
infra § 1339. 

84. Ziegler v. Jennison, 4 Greene 
(Iowa) 561. 

85. Draper v. Taylor, 47 Iowa 407; 
Marion County v. Stanfield, 8 Iowa 
406; Tiffin v. Millington, 3 Mo. 418; 
Muckle v. Columbia County, 56 Or. 
146, 108 P 120 (disqualification of 
sheriff who is appellant). 

[a] Service by attorney.—(1) In 
Oregon and Washington service may 
be made by appellant’s attorney. 
Wheeler v. Cragin, 25 Or. 602,38 P 
308; Horr v. Aberdeen Packing’ Con 7 
Wash. 854;sdo" Py 125275@), Attorneys 
for defendant appealing may serve 
themselves with notice as attorneys 
for defendant not appealing. Sipes v. 
Puget Sound Electric R. Co., 50 Wash. 
585, 97) Pii23% 

[b] The “delivery” which consti- 
tutes a personal service under Cal. 
Code Civ. Proc. § 1011 need not be 
made by the individual who is at- 
tempting to make the service, but 
can be effected through a clerk or 
messenger, or through any agency by 
which a “delivery”” can be made, and 
when the notice is so delivered the 
service becomes a personal service. 
Spe, v. Heilbron, 94 Cal. 636, 30 


86. Cal.—Johnson v. Phenix Ins. 
Coy 146 Cal. 571, 80 P 719. 

Ida.—Haas v. Teters, 17 Ida. 550, 
106 P4305: 

Ind.—National Surety Co. v. But- 
ton, 41 Ind. A. 301, 83 NE 644; Hurst 
v. Hawkins, 39 Ind. A.’ 467, 79 NE 
216, 80 NE 42. 

Iowa. —Hanley v. Elm Grove Mut. 
Tel. Co., 150 Iowa 198, 129 NW 807; 
Knight Vv. Action, 109 NW 1089; Dil- 
lavou v. Dillavou, 130 Iowa 405, 106 
NW 949; American Emigrant Co. v. 
Long, 105 Iowa 194, 74 NW 940; Flag- 
ler v. Cameron, 99 Iowa 744, 68 NW 
580; Bruner vy. Wade, 85 Iowa 666, 52 
NW 558; Shoemaker vy. Smith, 80 Iows. 
655, 45 NW 744. 

Mich. —McCurdy v. Bowman, 27 
Mich. 2 

N. Y.—Hall v. New York, 79 App. 
Div. 102, 79 NYS 979 [mod 176 N. Y. 
293, 68 NE 363]; Clark v. Snyder, 40 
Hun 330; Williams v. Tradesmen’s By 
Ins. Co., 1 Daly 322; Daniels v. Ro 
ers, 36 HowPr 230; Coates v. Carro ie 
28 HowPr 436; Ellsworth yv. Fulton, 
24 HowPr 20. 

N. D.—National Bank of Vomnments 
v. Pick, 13 N. D. 74, 99 NW 6 

*40 Or. 


Or.—Fisher v. Tomlinson, 
111, 60 P 390, 66 P 696. 
Utah.—Nelden-Judson Drug Co. v. 


Ogden Commercial Nat. Bank, 31 
Utah 42, 86 P 498. 
Wash.—Smalley v. Laugenour, 30 


Wash. 307, 70 P 786; In re Murphy, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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On attorney. When a statute requires service of 
a notice of appeal to be made upon a party, service 
upon the attorney is not a compliance, unless it 
But in the absence of 


is within some exception.’? 


26 Wash. 222, 66 P 424; Howard v. 
Shaw, 10 Wash. 151, 38 P 746. See 
also Home Sav., etc., Assoc. v. Bur- 
ton, 20 Wash. 688, 56 P 940. 

Wis:—Saltzstein v. Nahmens, 153 
Wis: 272, 139 NW 751; Fred Miller 
Brewing Co. v. Milwaukee, 150 Wis. 
Soo, lee: NW “Lo? Gudge of “civil 
court of Milwaukee county must be 
served on appeal to circuit court); 
Harris v.. Snyder, 113 Wis. 451; 89 
NW 660; EHureka Steam Heating Co. 
y. Sloteman, 67 Wis. 118, 30 NW 241, 

See In re Oro Fino Mines, 7 B. C. 
388, Compare Smith y. Port Col- 
borne Baptist Church, 1 Ont. L. 195, 

And see cases in following notes. 

Effect of failure to serve process 
or to give notice see infra § 1341. 

Parties entitled to notice see supra 
§§ 1319-1321. 

{a]. Partners.—(1), Where it ap- 
pears from the pleadings that two 
parties to an action are partners, 
and that their claim in the suit be- 
longs to them as partners, service 
of notice of appeal on one partner 
binds both. Shirley v. Burch, 16 
Or;-,1,,.18,P. 244... (2) But a._notice 
served on the members of a firm as 
individuals is not a notice to the 
firm. -Baxter v. Rollins; 110 Iowa 
310, 81 NW 586. 

{b] Unincorporated association.— 
Service of notice of appeal on mem- 
bers of an unincorporated associa- 
tion does not give’ jurisdiction of 
them, nor of the association, where 
they were not parties to the action. 
Hanley v. Elm Grove Mut. Tel. Co., 
150 Iowa 198, 129 NW 807. 

[ec] A next friend should not be 
served with notice of appeal by the 
minor from a judgment for costs en- 
tered against both. Douglass v. Ag- 
ne, 125 Iowa 67, 99 NW 550. 

{d] Death of party.—The neces- 
sity of serving a notice of appeal 
upon an adverse party is not ob- 
viated by the death of such party. 


Bell v. San Francisco Sav. Union, 
153 Cal. 64, 94 P 225. 
[e]. Personal representatives.— 


After the death of an adverse party 
to an appeal, service of the notice 
of appeal must be made upon the 
personal representatives of the dece- 
dent, and if the appellant is unable 
to procure the appointment of a per- 
sonal representative, and to serve 
such representative within the re- 
quired time, his appeal is lost. Bell 
v. San Francisco Sav. Union, 153 
Cals), 64,.94vP 225: 

{f] Personal representatives, and 
not heirs, to be served where action 
only revivable against them, on death 
before appeal. Sohl v. Byans, 29 Ind. 
A. 634, 62 NE 84. 

[g] On guardian after death of 
ward.—wWhere one suing as a guard- 
ian obtains judgment, and the de- 
feated party, after the death of the 
ward, serves notice of appeal on 
plaintiff as guardian, the appellate 
court does not acquire jurisdiction of 
plaintiff individually or otherwise, 
plaintiff, as guardian, being nonexist- 
ent on the death of the ward, and 
being individually a different person 
from plaintiff as guardian. Hurst v. 
Hawkins, 39 Ind. A. 467, 79 NE 216, 
80 NE 42. 

[h] City and county officials.—(1) 
In an action against a city and its 
poard of equalization, notice of an- 
peal served on the mayor or city 
clerk is a sufficient service as to 
both defendants when such persons 
are ex officio officers of the board. 
Farmers’ L. & T. Co. v. Newton, 97 
Iowa 502, 66 NW 784. (2) Notice 
served on a county clerk is sufficient 
in an action against a county. Read 
v. Benton County, 10 Or. 154. (3) 
Notice of an appeal to the supreme 
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court from an order of the district 
court refusing to set aside a tax 
judgment must be served upon. the 
county attorney. Nobles County v. 
Sutton, 23 Minn. 299. 

[iJ] Corporations.—(1) Service on 
a corporation can be made in the same 
manner aS a Summons is served. Pa- 
cific Coast R. Co. v. San Luis Obispo 
County Super. Ct., 79.Cal. 103, 21 P 
609. (2) In an appeal from a rail- 
road right of way assessment service 
of notice of the appeal upon a direc- 
tor of the railroad company is suffi- 
cient... Robertson v., Eldora R. etc., 
Co., 27 Iowa 245. See also Oregon, 


etc., Co. v. Swinburne, 26 Or. 262, 

387. P 1030. (3) Cashier of foreign 

corporation. Re Scott, 6 Man. 193. 
[j]. Service upon a ticket agent of 


a nonresident receiver of a railroad 
corporation is good. Wolfe v. Peirce, 
23 Ind. A..591, 55 NE 872. 

[k] One convicted of a felony may 
be served with notice when not sen- 
Meare: for life. In re Nerac, 35 Cal. 

92, 95 AmD 111. See also Brown v. 
ee 68 Cal. 517,.9, P.549. 

{lJ Nonresident appellee.—In ap- 
peal cases, where a party to be served 
with a notice is not a resident of the 
county, and appeared on the trial be- 
low by agent or attorney, service of 
the notice should be on such agent 
or attorney. Where there is no agent 
or attorney in the case, notice should 
be sent by mail to the party himself, 
if his residence can be ascertained. 
Chamberlain v. O’Keefe, 2 Mich. 357. 

[m] Judge of trial court.—(1) On 
appeal from the civil court of Mil- 
waukee county, the notice of appeal 
and affidavit of good faith must be 
served on the judge of the civil court, 
and where it is not so served the cir- 
cuit court has no jurisdiction to af- 
firm the judgment appealed from. 
Saltzstein v. Nahmens, 153 Wis. 272, 
139 NW 751, 141 NW 234; Fred Miller 
Brewing Co. v. Milwaukee, 150 Wis. 
336, 1836 NW 157. (2) And on such 
an appeal service on the clerk is in- 
sufficient. Fred Miller Brewing Co. 
v. Milwaukee, supra. 

87. Cal.—Abrahms v. Stokes. 39 
Cal. 150; Grant v. White, 6 Cal. 55. 

Colo.—Lake City First Nat. Bank v. 
Bernard, 4 Colo. 71. 

Ill.—Hartman v. Belleville, etc., R. 
Co., 64 Tll. 24. 

Ind,.—O’ Mara v. Wabash R. Co., 150 
Ind. 648, 50 NE 821; Tate v. Hamlin, 
149 Ind, 94, 41 NE 356, 1035; Hazle- 
ton v. De Priest, 143 Ind. 368, 42 NE 
751; Dougherty v. Brown, 21 Ind. A. 
115, 52 NB 729% 

Me.—In re Townshend, 85 Me. 57, 
26 A 969. 

Mo.—Jordan v. Bowman, 28 Mo. A. 


608. 
N. Y.—Earll vy. Chapman, 3 E. D. 
URLS eek Tripp v. De Bow, 5 How 


Or.—Rees v. Rees, 7 Or. 78. 

88. Cal.—In re Nelson, 128 Cal. 
242, 60 P 772; Thompson vy. Alford, 
128 Cal. 227, 60 P 686; In re Scott, 
124 .Cals 674; 57 “+654; Lacoster a 
HBastland, 117 Cal. 673, 49 P 1046; 
Whittle v. Renner, 55 Cal. 395; Jones 
v. McGarvey, 6 Cal. Unrep. Cas. 277, 
56 P 896. 

Ida.—Haas v. Teters, 17 Ida. 550, 
106 P 305. 

Ind.—Richardson v. Pate, 93 Ind. 
423, 47 AmR 374; Rose v. Owen, 37 
Ind: As 125, 76) NE), 412. 

Ilowa.—Hickey v. Webster County, 
148 Iowa 337, 127 NW 658; American 
Emigrant Co. v. Long, 105 lowa 194, 
74 NW 940; Flagler v. Cameron, 99 
Iowa 744, 68 NW 580. 

Mont.—Hayes vy. Union Mercantile 
Co., 27 Mont. 264, 70 P 975; Mantle 
vy. Largey, 15 Mont. 116, 41 Pp 1077. 

N. Y.—Fuchs v. Pohlman, 2 Daly 
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a statute providing otherwise or when a statute 
requires notice of appeal to be served on the party 
or his attorney, service.may and generally must be 
made on the attorney of record for the party,8* 


210; Graves v. Graham, 18 Misc. 600, 
43 NYS 508 [aff 19 Misc. 618, 44 NYS 
415]; Tuchband v. Chicago, ete., R. 
Co., 5 NYS 493, 16 NYCivProc 241; 
Loescher y. Nordmeyer, 3 AbbPr 244: 
Tripp v. DeBow, 5 HowPr 114; Lusk 
v. Hastings, 1 Hill 656; Bldridge Vv. 
Howell, 4 Paige 457. 

N. D.—National Bank of Commerce 
¥. Pick, 13 <N, Dp: 74, .99..N W632. 

Or.—Fisher v. Tomlinson, 40 Or. 
111, 60 P 390, 66 PB 696; Neuberger Vi 
Boyce, 29 Or. 458, 45 Pp 908; Wheeler 
v. Cragin, 25 Or. 602, Beside 308; Butler 
v. Smith, 20°Or. 126, 25. B: 381 [foll 
Lindley, v. Wallis, 2 Or. 203]. 

S. C.—McLure v. Vernon, 2 Hill 433. 

Wash.—Harris. vy. Puget. Sound 
Electric, R. Co.; 50 Wash. 704, 97 P 
728; Sipes v. Puget Sound Electric 
R.. Co., 50. Wash, 585,.97-P,723;, Hen- 
dricks v..Edmiston, 15 Wash. 687, 47 
P 29; Cornell Univ. v.. Denny Hotel 
Co., 15 Wash. 433, 46 P 654; Tacoma 
Mill Co. v. Sherwood, 11 Wash. 492, 
39, P49 Tile ; 

Wis.—Harris v. Snyder, 113 Wis. 
451, 89 NW 660. 

[a] Mere constructive notice is 
not. sufficient. Potter y. Baker, 4 
Paige, .(N.,. ¥,). 290. 

[b] Attorney must have author- 
ity, express or implied.— Fisher v. 
Tomlinson, 40 Or. Tit 60 P 390, 66 
P 696 


[ce] : Attorney of proponent of will. 
Fiske hon Will, 32 Minn. 443, 21 NW 


{d] When there has been no sub- 
stitution of attorneys or renunciation 
of authority by the attorney or his 
client, service on an attorney who 
has made a general appearance is 
sufficient. Thompson v. Alford, 128 
Cal....227,, 60... BP. 686. 

[e] Where attorneys appear spe- 
cially to obtain an order, their relation 
with their client still exists for the 
purpose of an appeal from that order. 
Graves v. Graham, 18 Misc. 600, 43 
ES 508 [aff 19 Misc. 618, 44 NYS 

[f] One acting as guardian ad li- 
tem for an insane person, and also as 
attorney in the court below, may be 
served with notice. Shoemake . v. 
Smith, 80 Iowa 655, 45 NW 744. 

[g] Upon the resident attorney of 
a nonresident appellee service is suf- 


neon, Hurlbut. v. Hurlbut, 12 Ind. 
[h] Service of notice upon a non- 


resident attorney while in the county 
is. good. Neuberger vy. Boyce, 29 Or. 
458,45 P 908. 

[i] That the attorney was a resi- 
dent of the county will be presumed. 
Roy, v. Horsley, 6 Or. 270. See, also 
Long Creek Bldg. Assoc, v. State Ins. 
Co., 29 Or. 569, 46 P 366 (as to service 
on resident, attorney while out of 
the county). 

[ij] Service of notice on the attor- 
ney representing all the appellees (1) 
is sufficient, although only part of 
them are mentioned in the notice. In 
re Murphy, 26 Wash. 222, 66 P 424. 
And see Richardson v. Pate, 93 Ind. 
423, 47 AmR 374 (holding that ac- 
ceptance of service for one of the 
parties is good against all the appel- 
lees for whom he appeared of rec- 
ord); Hendricks v. Edmiston, 15 
Wash. 687, 47 P 29; Cornell Univ. v. 
Denny Hotel Co., 15 Wash. 4338, 46 
P 654. But see Goodwin v. Hilliard, 
76 Iowa 555, 41 NW 312. (2) Service 
of notice of appeal on an attorney 
as attorney for one party, however, 
does not constitute service on another 
party, although the attorney repre- 
sents both. Cornell Univ. v. Denny 
Hotel Co., 15 Wash. 438, 46 P 654. 
(3) And, where a judgment is ren- 
dered against two or three defendant 
cotort-feasors, counsel for the three 
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or upon the party.®® 
statute requires service of notice 
an attorney, if a party has one 


notice of appeal is within the statute, and service 
On the death of 
the party the authority of an attorney ceases, and’ 
service upon him or his acknowledgment of service 


cannot be made on the party.°° 


eannot be made unless authorized 


unless he has been retained by the personal repre- 


sentative.°?? 


On clerk of court. When a statute requires ser- 


vice of notice upon the clerk of 


sion to do so is generally fatal to the appeal.®? 
der some statutes where defendant appears in per- 


son in the court below and has no 
is absent from the state when the 


cannot acknowledge service for the 
third of the notice of appeal by the 
defeated two, as the third is adverse- 
ly interested to escape contribution. 
Hayes v. Union Mercantile Co., 27 
Mont. | 264.°70.P) 975. — 

[k] Attorney for different parties. 
—The fact that the attorneys for a 
defendant appealing were also attor- 
neys for another defendant not ap- 
pealing did not debar them as attor- 
neys for defendant appealing from 
serving themselves with the notice of 
appeal as attorneys for defendant not 
appealing, there being no conflict of 
interest between defendants. Harris 
v. Puget Sound Electric R. Co., 50 
Wash. 704, 97 P 728; Sipes v. Puget 
Sound Plectric R. Co., 50 Wash. 585, 
Se ioe 

[1] Counsel for the appellants may 
accept service for one not an adverse 
party whom he represented below. 
Smalley v. Laugenour, 30 Wash. 307, 
70 P 786. And see Hayes v. Union 
Mercantile Co., 27 Mont. 264, 70 P 975. 

[m] Acceptance of service in the 
name of a firm of: attorneys, when 
one’ of them was attorney of record 
in the trial of the cause, was held 
sufficient. National Bank of Com- 
merce v. Pick, 13 N. D. 74, 99 NW 63. 

{[n] Discharged attorney. — (1) 
The'fact that a party had discharged 
his attorney from further service 
does not invalidate the service when 
the appellant had no notice of the 
discharge. Richardson v. Pate, 93 
Ind. 423, 47 AmR 374; Rose v. Owen, 
Selina Acad. <0 DN. iGo SUG 
service on an attorney who appeared 
below is unavailing where appellant 
knows of the termination of the rela- 
tion. Thompson v. Newsom, 52 Ind. 


A. 444, 100 NE 772; Masters y. Ab- 
bitt, 51 Ind. -A. 429, 99 NH 3815: 
[o]. Withdrawal. — An attorney, 


employed and appearing specially to 
obtain an order vacating the service 
of summons, cannot, after obtaining 
the order, withdraw from the case 
so as to prevent the service on him 
of a notice of appeal from the order. 
Graves v. Graham, 18 Misc. 600, 43 
NYS 508 [aff 19 Misc. 618, 44 NYS 
41 


5]. 

{[p] Although it is claimed that 
the attorney had ceased to act, if the 
record does not show that he ever 
withdrew his appearance a service of 
notice upon him is sufficient. Ameri- 
can Emigrant Co. v. Long, 105 Iowa 
194, 74 NW 940. 

[q] As attorney for himself.— 
Service on an attorney for another is 
sufficient as service of notice as at- 
torney for himself. Home Sav., etc., 


aay v. Burton, 20 Wash. 688, 56 P 
940. 
89. Mantle v. Largey, 15 Mont. 


116, 41 P 1077 (holding that under 
Code Civ. Proc. § 492, providing gen- 
erally that, where a party has an 
attorney in an action, service of pa- 
pers shall be upon the attorney, § 
422, providing that the notice of 
appeal may be served ‘fon the adverse 
party or his attorney” and § 631, pro- 
viding that, when a general and a 


When, however, a general 
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or papers upon 
in an action, a 


[§ 1336] 


by statute,? or | or Entry®’— 


the court, omis- 


Un- 


attorney, and he 
appeal is taken, 


particular provision of a statute are 
inconsistent, the particular provision 
will prevail, service of a notice of 
appeal on the appellee is sufficient); 
Butler v. Smith, 20 Or. 126, 25 P 381. 

90. Abrahms y. Stokes, 39 Cal. 
150; Jones v. McGarvey, 6 Cal. Unrep. 
Cas. 277, 56 P 896; Tripp v. DeBow, 
5 HowPr (N. Y.) 114. 

fa] Upon county attorney, and 
not upon county auditor. Nobles 
County v. Sutton, 23 Minn. 299. 

91. Bell v. San Francisco. Sav. 
Union, U53'Cal. 64°94) Pre25 ein re 
Turner, 139 Cal. 85, 72 P 718; Moyle 
v. Landers, 78 Cal. 99, 20 P 241, 12 
AmSR 22; Judson v. Love, 35 Cal. 
463; Thompson v. Newsom, 52 Ind. 
A. 444, 100 NE 772; Holt v. Idleman, 
84 Or. 114, 54 P 279. 

[a] But under a partition statute 
in California notice may be served 
upon the attorney of record, although 
the party he represents dies before 
the appeal is taken. Lacoste v. Hast- 
land, 117 Cal. 673, 49 P 1046. 


92. Holt v. Idleman, 34 Or. 114, 54 
Pe 79r 
93. Ida.—Haas vy. Teters, 17 Ida. 


550} 106" Pe 305: 

Iowa.—Bloom v. Sioux City Tract. 
Co., 122 NW 831 [rev reh 148 Iowa 
452, 126 NW 909]; Pratt v. Pratt, 69 
NW 1128; Flagler v. Cameron, 99 Io- 
wa 744, 68 NW 580; Ainslie v. Wynn, 
65 NW 401; Smith v. Des Moines, 85 
Iowa 725, 51 NW 253; State v. Closs- 
ner, 84 Iowa 401, 51 NW 16; Redhead 
v. Baker, 80 Iowa 162, 45 NW 733; 
Hayden v. Goeppinger, 78 Iowa 753, 
41 NW 607; Fitzgerald v. Kelso, 71 
Iowa 731, 29 NW 943; Phillips v. Fol- 
let, 69 Towa 39, 28 NW 425; Brier 
v. Chicago, ete., R. Co., 66 Iowa 602, 
24 NW 232. See also Lightner’s App., 
Re Iowa 3898, 136 NW 761, 137 NW 

N. D.—Hoffman v. Minot Bank, 4 
Ne Ds 473) 61 Nw 103s 

S. C.—Kibler v. Mellwain, 12 S. C. 


Boo. 
S. D.—Pierre Sav. Bank vy. Ellis, 
Bldg., 


9 Sy D. 251, 68 NW 545. 

Wis.—North Hudson Mut. 
etc., Assoc. v. Childs, 86 Wis. 292, 56 
NW 870; Eureka Steam Heating Co. 
v. Sloteman, 67 Wis. 118, 30 NW 241; 
Yates v. Shepardson, 37 Wis. 315. 

[a] Habeas corpus appeal.—Mat- 
ter of Scrafford, 59 Hun 320, 12 NYS 
943. 

[b] Merely filing notice not serv- 
ice.—Terr. v. Hanna, 5 Mont. 246, 5 P 
250; Pierre Sav. Bank v. Ellis, 9 s. 19% 
251, 68 NW 545. 

[e] But filing of the notice marked 
“filed”? by the clerk is a_ sufficient 
notice to that officer. National Bank 
of Commerce v. Pick, 13 N. D. 74, 99 
NW 63. 

[d] Filing with the clerk is suffi- 
cient when the notice has been duly 
served on the appellee. State v. 
Klitzke, 46 Minn. 343, 49 NW 54. 
See also Baberick v. Magner, 9 Minn. 
232 (where the notice was addressed 
only to the appellee’s attorney). 

fe] In Wisconsin (1) the rule has 
been stated that if a notice of appeal, 
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it is sufficient to serve the notice of appeal upon 
the clerk for him.®* 
on the clerk of the court from whose judgment 
or order the appeal is taken.°° 
clerk is sufficient when the clerk is not present, al- 
though accessible at the time.°® 

(4) Time and Order of Service, Filing, 
(a) In General. As a general rule, when 
a statute or valid rule of court requires service 
and filing or entry of the notice of appeal at or 
within a prescribed time, as during the term, be- 
fore, at, or after the filing or approval of the 
bond or undertaking, 
rendition or entry of judgment, or within the time 
limited for appeal, ete., a compliance with the stat- 
ute in this respect is essential,°® and the order 


The service should be made 


Service on a deputy 


within a certain time after 


made and directed as required by the 
statute, is delivered to the clerk of 
the trial court for the purpose of 
making the requisite service on him 
and having such notice filed and re- 


turned as part of the record on ap-- 


peal, and it is so filed and returned, 
the calls of the statute in regard 
thereto are amply satisfied, and the 
notice, with the clerk’s indorsement 
thereon, shows prima facie the juris- 
dictional requisite as to such service. 
In re Madden, 104 Wis. 61, 80 NW 
100. (2) But if the notice was not 
delivered to the clerk for the purpose 
of complying with the appeal statute, 
but was filed with him pursuant to a 
nune pro tune order of the trial court, 
it was not a ‘service.’ Hureka Steam 
Heating Co. v. Sloteman, 67 Wis. 118, 
30 NW 241. 

94. Silva v. Serpa, 86 Cal.°241, 24 
P 1013. And see Holladay v. Elliott, 
7 Or. 483. 

95. Mansfield v. O’Keefe, 133 Cal. 
362, 65 P 825; Haas v. Weinhagen, 30 
Wis. 326. 


86. Cullison v. Lindsay, 108 Iowa 
124, 78 NW 847. 

[a] On de facto deputy.—Wheeler, 
ete., Mfg. Co. v. Sterrett; 94 Iowa 
158, 62 NW 675. 

[b] Acceptance by deputy suffi- 


cient.—Sanxey v. Iowa City Glass 
Co., 68 Iowa 542, 27 NW 747. 

97. Of citation or other process 
see supra § 1312. 

98. U. S.—De Yturbide v. U. S., 
22 How. 290, 16 L. ed. 342. 

Ariz.mHand v. Ruff, 3 Ariz. 175, 24 
P 257; Zeckendorf v. Zeckendorf, 1 
Ariz. 401, 25 P 648. 

Cal.—Theisen v. Matthai, 165 Cal. 
249, 131 P 747; Land v. Johnston, 156 
Cal. 253, 104 P 449; In re Brewer, 156 
Cal. 89, 103 P 486; Sequeira v. Collins, 
153 Cal. 426, 95 P 876; Niles v. Gon- 
zalez, 152° Cali-90; 192 "P74: In'ire 
Campbell, 141 Cal. 72, 74 P 550; In re 
Turner; 139) Calh -85 402 SP T18s iNte= 
Donald v. Lee, 132 Cal. 252, 64 P 
250; Houser, ete., Mfg. Co. v. Har- 
grove, 129 2€al. 90; 618s 6602 (Sutter 
County v. Tisdale, 128 Cal. 180, 60 P 
757; Boyd v. Burrel, 60 Cal. 280; Di- 
nan v. Stewart, 48 Cal. 567; Southern 
California R. Co. v. Slauson, 6 Cal. 
Unrep. Cas. 874, 68 P. 107; Chase v. 
Holmes, 19 ‘Cal. A.-6707° 127 P= 6528 
Bee Ve “Mulroy, 7 sCalngay ots 9.8 sie 
por ves v. Simmonds, 17 Colo. 


28° P 475 

Tda.—Arthur vy. Mounce, 4 Ida. 487, 
42 P 509. 

Ind.—Daugherty v. Payne, 175 Ind. 
603, 95 NE 233; O’Mara v. Wabash 
R. Co., 150 Ind. 648, 50 NE 821; Ab- 
shire v. Williamson, 149 Ind. 248, 48 
NE 1027; Joyce v. Dickey, 104 Ind. 
183, 3 NE 252; Jones v. McGinnis, 
(A.) 103 NE 3538; Masters v. Abbitt, 
(A.) 99 NE 815; Cincinnati, etc., R. 
Co. v. Acrea, 40 Ind. A. 150, '81 NE 
213; Moore v. Bankers’ Surety Co., 
34 Ind. A. 633, 73 NE 607; Ashley v. 
Henderson, 32 Ind. A. 242, 69 NE 469; 
Doak v. Root, etc., Co., 26 Ind. Ne 
138, 58 NE 444; Dailey v. Deinhart, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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22 Ind. A. 697, 53 NE 1135; Dougherty 
Vin BLOW cL ind: SA tb) bd sNie 729" 
John V. Farwell v. Newman, 17 Ind. 
A. 649, 47 NE 234; State v. Ruff, 6 
Ind. A. 38, 33 NE 124. 

Iowa.—Roe v. McCaughan, 113 Iowa 
274, 85 NW 21; McNider v. Sirrine, 
84 Iowa 58, 50 NW 200; Brier v. Chi- 
cago, ete, R. Co., 66 Iowa 602, 24 
NW 232; Patterson v. Jack, 59 Iowa 
632, 13 NW 724; State v. Jones, 11 
Iowa 11. 

Mo.—Buelterman v. Meyer, 132 Mo. 
474, 34 SW 67; Randolph v. Mauck, 
78 Mo. 468. 

Mont.—State v. Fifth Judicial Dist. 
Ct., 34 Mont. 112, 85 P 872, 115 AmSR 
522, 9 AnnCas 728 and note; Richter 
v. Eagle L. Assoc., 24 Mont. 346, 61 
P 878; Terr. v. Harris, 7 Mont. 429, 
JM oer 

Nev.—Simon v. Matson, 25 Nev. 
405, 61 P 478; Brooks v. Nevada Nick- 
el Syndicate, 24 Nev. 264, 52 P 575; 
Johnson v. Badger Mill, ete., Co., 12 
Nev. 261. , 

N. J.—Bauman v. Hoboken Dist. 
Ci, 49 No Sas 53 13, AY AS. 

N. Y.—Clapp v. Hawley, 97 N. Y. 610; 
Sheridan v. Andrews, 81 N. Y. 650; 
Lally v. New York Cent., ete., R. Co., 
132 App. Div. 66, 116 NYS 470; Bishop 
v. Empire Transp. Co., 33 N. Y. Super. 


17; Rosenschein v. Friedman, 132 
NYS 769; Levy v. Bisen, 132 NYS 
301; Morris v. Morange, 17 AbbPr 


86, 26 HowPr 247; Elias v. Babcock, 
12 AbbPrNS 288. 

ay C.—Badger v. Daniel, 82 N. C. 
468. 

N. D.—National Bank of Commerce 
v. Pick, 13 N. D. 74, 99 NW 683; Stier- 
len v. Stierlen, 8 N. D. 297, 78 NW 
990. 

Oh.—Layer v. Schaber, 57 Oh. St. 
234, 48 NE 939; Circleville Bank v. 
Bowsher, 15 Oh. Cir. Ct. 114, 8 Oh. 
Cir. Dec. 514; Parker v. Sampson, 
iomOn. Circe ts. 6605 6..0Onh.., Cir Dee 
355; Miller v:. Albright, 12 Oh. Cir. 
(Olin 5338, 5 Oh. Cir. Dec. 585; Twenty- 
fourth Ward Loan Co. v. Joseph, 8 
On. Cir Ct. 22nd On. Cir Dec: «425): 

Taylor v. Wallace, 7 Oh. Dec. (Re- 
print), 32:8,.2-C eLBul 115. 

Oki.—Zeimann v. Bennett, 39 ‘Ok1. 
344, 134 P 1124; McConnell v. Secur- 
ity State Bank, Spr Okt le Leer 
683; Clark v. Drake, 33 Okl. 525, 126 
P 232; Anderson v. McMahan, 33 Okl. 
Sui eb 45550 Orcutt. ve Crcutt, 2D 
OK, 9855, 208. PP 373. 

Or.—Muckle v. Columbia County, 
56 Or. 146, 108 P 120; Barde v. Wil- 
son, 54 Or. 68, 102 P 301; Roots v. 
Boring Junction Lumber Co., 50 Or. 
QOS Oe ak Sid, 204s Deol S25 Pay LOM ev. 
Lapham, 41 Or. 479, 69.P 439. 

S. C.—Foster v. Western Union Tel. 
Connlis. ©. 155, 57, SE) 760;..Du west 
v. Muller, 72° S. C. 150, 51 SE 546; 
Appleby v. South Carolina, ete., R. 
Con SEs OC. 33,406 S109 Walters 
vy. Laurens Cotton Mills, 53 Sac: 55, 
381 SE 1; Archer v. Long, 46S: C. 
292, 24 SE 83; Brayton v. Bacon, 33 
s. 6. 605, 12 SE 365; Charleston First 
Nat. Bank v. Gary, 14 S. C. 571; Kib- 
ler’ v. MclIlwain, 12 S. C. 555. Com- 
pare Molair v. Port Royal, etc. R. 
Co., 31 S. C. 510, 10 SE 243. 

Utah. —Anderson v. H. Halthusen 
Mercantile Co., 30 Utah 31, 83 P 560. 

Va.—Lee v. Frame, 1 Hen. & M. 
(11 Va.) 22. 

Wash.—Lefever v. Blattner, 57 
Wash. 637, 107 P 835;. Loveday v. 
Parker, 50 Wash. 260, 97 P 62; Chil- 
cott v. Globe Nay. Co., 49 Wash. 302, 
95 P 264; Shipley v. McPherson, 46 
Wash. 172, 89 P 408; Collins v. Kin- 
near, 37 Wash. 453, 79 P 995; Wal- 
lace v. Oceanic Packing Co., 25 Wash. 
148, 64 P 938; Van Dusen v. Kelleher, 
m0) Wash..716, 56 .P 35. Hibbard, v. 

Delanty, 20 Wash. 539, 56 P 34; State 
Ve Butler, 19° Wash. 1105-52 (P5205 
King County v. Hiel, 1 Wash. 63, 23 
P 926; Stark v. Jenkins, 1 Wash. T. 
421, 

Wis.—Stevens v. Wheeler, 43 Wis. 
91; Jarvis v. Hamilton, 37 Wis. 87; 
Rose v. Tyrrell, 25 Wis. 563 (where 
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it was held that a statute extending 
the time in a particular case was un- 
constitutional). 

B. C.—Sung v. Lung, 8 B. C. 423; 
Archibald v. McDonald, 7 B. C. 125. 

Man.—Re Scott, 10 Man. 494; Glass 
v. McDonald, 1 Man. ALG 

Ont.—Stewart v. Ferguson, 19 Ont. 
Pree2d: 

What constitutes filing or entry see 
infra § 1339. 

[a] Computation of time. — State 
v. Jones, 11 Iowa 11 (including and 
excluding days); Maynard v. Penni- 
man, 7 Mich. 333 (distance of attor- 
ney’s residence); State v. Hoboken 
Dist Ci oAO IN, dey lars OSs ao Aue aot 
Fox v. Lindenman, 145 NYS 896; 
Westcott v. Platt, 1 CodeRep (N. Y.) 
100 (including and excluding days); 
Fisher y. Fisher, 164 N. C. 105, 80 
SE 395; Taylor v. Wallace, 7 Oh. Dec. 
(Reprint) 328, 2 CincLBul 115 (ex- 
cluding Sunday not allowed); Strick- 
land v. Strickland, 95 S: C. 492, 79 
Sik} 520: Martin: -v:. (Ehutto;m 82 4S; iC: 
432, 64 SH 421 (where decree filed out 
of term time, ten days allowed de- 
fendant to serve notice of intention 
to appeal does not commence to run 
until notice of filing of decree); 
Walters v. Laurens Cotton Mills, 53 
S. C.. 155, 31 SE 1; Charleston First 
Nat. Bank v. Gary, 14 S. C. 571; Peck 
Vir Peek, TOL NaS Mes O4 Sse, er hous 
Mercer. v. Lloyd Transfer Co., 59 
Wash. 560, 110 P 389; Robertson v. 
Wigle, 15 Can. S. C. 214 (under rules 
of maritime court of Ontario); Wind- 
sor, etc., R. Co. v. Nelles, 1 DomLR 156, 
21 OntWR 201; Re Scott, 10 Man. 
494 (ast day on Sunday); Wallace v. 
Bath, 7 Ont. L. 542, 3 OntWR 426 
(imitation runs from actual signing 
of soderien tye Patterson vy. Palmer, 
4 Sask. L. 45 

[b] pine’ term.—Ruff v. Hand, 
(Ariz.) 24 P 257; Bradford v. Watts, 
Wright (Oh.) 495; Burr v. Lewis, 6 
Tex. Notice in open court see 
infra § 1337. 

[c] Within certain time after ren- 
dition or entry of judgment or order 
appealed from.—(1) Sequeira v. Col- 
lins, 153 Cal. 426, 95 P 876; Robinson 
v.. Eberhart, 148 Cal. 495, 83 P 452; 
McDonald v. Lee, 132.Cal. 252, 64 P 
250; Bennett v. Potter, (Cal. A.) 113 P 
885 [aff reh 16 Cal. A. 183, 116 P 681]; 
Patterson v. Jack, 59 Iowa 632, 13 
NW 724; State v. Jones, 11 Iowa 11; 
Bauman v. Hoboken Dist. Ct., 49 N. 
de Debs, ie, A423) Gwithin. ten: days 
from overruling motion for new trial, 
and not within ten days from entry 
of judgment, not in time); Collins v. 
Davis, 114 NYS 792; Kenton v. Mad 
River Tp. Bd. of Education, 70 Oh. 
St. 172, 71 NE 287; Miller v. Albright, 
1Z2Oby Citk CE esse One Cit mec: 
585; Muckle v. Columbia County, 56 
Or. 146, 108 P 120; Taylor v. Lapham, 
41 Or. 479, 69 P 439; Small v. Usher, 
77 S. C. 112, 57 SE 623 (holding that, 
where two orders were given which 
involved the merits, notice of appeal 
might be given after the filing of the 
last order); Du West v. Fuller, 72 
S. C. 150, 51 SE 546 (within twenty- 
four hours after judgment on appeal 
from municipal court; statute con- 
stitutional); Charleston First Nat. 
Bank v. Gary, 14 S. C. 571 (from date 
of judgment, not from date of ver- 
dict); Shipley v. McPherson, 46 
Wash. 172, 89 P 408; Krutz v. Isaac, 
43 Wash. 714, 86 P 167; Spokane 
Traders Nat. Bank v. Ingram, 10 B. 
C. 442, 24 CanLTOcc Notes 198. (2) 
Under Rey. St. § 5227, providing that 
a party desiring to appeal to the cir- 
cuit court shall file a written notice 
of such intention within a certain 
time after judgment or order is en- 
tered on his docket by the trial judge, 
the book referred to is a journal in 
which the judgment or order is en- 
tered. Hollmeyer v. McKinney, 25 
Ohne Cir AC Ls: 

[d] Within certain time after ris- 
ing of court.—Under Code Civ. Proc. 
(1902) § 345, notice of intent to ap- 
peal from a judgment in a law case 
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should be served within ten days 
after the rising of trial court, and 
the time is not extended because ap- 
pellant had no notice of proposed 
taxation of costs and the clerk had 
not adjudicated the taxation. Foster 
v. Western Union Tel. Co., 77 S. C. 
155, 57°SE 760. 

{e] Within time for taking ap- 
peal. Morris v. Morange, 26 HowPr 


(N. Y.) 247; Stevens v. Wheeler, 43 
Wis. 91. 
{f{] After filing and approval of. 


bond.—Heil v. Simmonds, 17 Colo. 47, 
28 P 475; Straat v. Blanchard, 14 
Colo. 445, 24 P 561. 

[g] Before or at time of filing 
bond or undertaking.—Columbet v. 
Pacheco, 46 Cal. 650; Sweeney v. Reil- 
ly, 42 Cal. 402; Buckholder v. Byers, 
10 Cal. 481; Cody v. Filley, 4 Colo. 
342; Johnson v. Badger Mill, etc., Co., 
12 Nev. 261; Peran v. Monroe, 1 Nev. 
soa Weiss v. Jackson County, 8 Or. 

{h] Serving notice after filing 
transcript, all within the statutory 
time, is sufficient. Beggs v. State, 
122) Ind. 54.0 20. NBH693. ~) seer also 
State v. Ruff, 6 Ind. A. 38, 33 NH 124. 

[i] Notice by mail.—(1) In South 
Carolina, under Code Civ. Proc. § 
845, requiring written notice of ap- 
peal to be served within ten days 
after the rising of the court, and § 
411, providing that in case of service 
by mail the notice must be deposited 
in the post office, directed to the per- 
son on whom it is to be served at his 
place of residence, and the postage 
paid, notice with postage paid de- 
posited in the post office, directed to 
the attorney of respondents, at 1 
o’clock on the tenth day after the ris- 
ing of the court, although it does 
not reach such attorney until the 
eleventh day, is a sufficient service. 
Walters v. Laurens Cotton Mills, 53 
SUC) 155,31 Shit 32) And int tidahioy 
under Civ. Proc. Act §§ 497, 498, au- 
thorizing service of notices and other 
papers by mail by deposit in the post 
office and extending the time of such 
service one day for each twenty-five 
miles of distance, service of a notice 
of appeal is completed on its deposit 
in the post office, since the extension 
of time provided does not apply to a 
notice of appeal for which no such 
time to enable action to be taken 
thereon is necessary. Simon v. Mat- 
son, 25 Ney. 405, 61 P 478. (8) But 
in California Code Ginx. Proe. § 1:06:13) 
providing that where service is made 
by mail, if the adverse party may 
exercise a right within a certain 
number of days after such service, 
the time within which such right may 
be exercised is extended one day for 
each twenty-five miles of distance 
between the place of deposit and place 
of address, does not extend the time 
limited for filing a notice of appeal 
served by mail. McDonald v. Lee, 
L322) "Caley 252.4 64 "P2500: 

{j] Effect of amendment.—Under 
the Connecticut statute, allowing ten 
days after the judge has filed find- 
ings of fact, in case such findings are 
required, for the filing of notice of 
appeal, the making of a trifling 
amendment to the original findings, 
such as striking out an immaterial 
recital, will not make a new starting 
point from which to compute the ten 


days. Comstock’s App., 54 Conn. 166, 
6 A 196. 
{k] Intermediate proceedings. — 


The requirement that notice of ap- 
peal must be served within a certain 
time after entry of judgment or or- 
der appealed from does not apply to 
intermediate proceedings which the 
notice states will also be brought up 
for review on the appeal. Moyer v. 
Moyer, 7 App. Div. 523, 40 NYS 258; 

[1] “Service of the notice of ap- 
peal” was held to have reference to 
both the service and filing required 
in the same statute. Stierlen v. Stier- 
len, 8 N. D: 297, 78 NW _ 990. 

[m] In admiralty.—U. S. v. Lone 
Fisherman, 3 Wash. T. 316, 13 P 617. 
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of service and filing prescribed by the statute must 
But under some statutes failure to- 
serve or file the notice within the time or in the 
precise order prescribed by the statute is not ground 
for dismissal where no injury results,! and laches 
of the officer to whom the notice is given or mailed 
or entry, which are not imputable 
to appellant, will not affect his rights or defeat. the 
In some jurisdictions the filing of the no- 
tice must precede or be contemporaneous with the 
service thereof,? while in other jurisdictions it may 
be filed on a day subsequent ‘to that upon which 
When the statute requires the no- 
tice of appeal io be served before it is filed, the 
filing of notice must. be within the time prescribed, 
if any, or within a reasonable time after service, 
where no time is prescribed;> or in some states, 
where the statute does not prescribe any particu- 


be observed.°?® 


for service, filing, 


appeal.” 


it is served. 
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lar time after service within which the notice must 


99. Columbet v. Pacheco, 46 Cal. 
650; Daniels v. Daniels, 9 Colo. 133, 
10 P 657; Willoughby v. Brown, 4 
Colo. 120; State v. Fifth Judicial Dist. 
Ct., 34 Mont. 112, 85 PB 872, 115 AmSR 
522, 9 AnnCas 728 and note; Powell v. 
May, 29 Mont. 71, 74 P 80; Threlkeld 
v. O’Neal, 26 Mont. 209, 66 P_ 940; 
Spafford v, White River Valley Land, 
etc., Co., 24 Nev. 184, 51 P 115; Reese 


Gold, ete., Min. Co. v. Rye Patch 
Cons. Mill, ete. Co., 15 Nev. 341; 
Lyon County v. Washoe County, 8 
Ney. 177; and cases in following 
notes 

[a] But in Idaho the effect of 


amending the statute has been to 
render the order in which the acts 
are done immaterial. Reynolds. Vv. 
Corbus, 7 Ida. 481, 63 P 884, avoiding 
the ruling in Slocum v. Slocum, 1 
Ida. 589 (under the original statute). 

1. Coe v. Britton, 5 Colo. A. 85, 37 
P 37; Tucker v. Stone, 92 Mich. 298, 
52 NW 302; Moore v. Ellis, 18 Mich. 
77; Sipes v. Puget Sound Hlectric 
R. Co., 50 Wash. 585, 97 P 723; Main 
Inv. Co. v. Olsen, 43 Wash. 480, 86 
PP. 65%3 Reynolds v. Reynolds, 42 
Wash. 107, 84. P 579; Lawyer Land 
Co. v. Steel, 41 Wash. 411, 83 P 896. 

2. Arrington v. Arrington, 114 N. 
Cc. 113,,19-SE 105. 

3. Daniels v. Daniels, 9 Colo. 133, 
10 P 657; Bacon v. Lamb, 4 Colo. 474; 
Willoughby v. Brown, 4 Colo. 120: 
Alvord v. McGauhy, 4 Colo. 97; Slo- 
cum v. Slocum, 1 Ida. 589; State v. 
Second Judicial Dist. Ct., 34 Mont. 
112, 85 P 872, 115 AmSR 522, 9 Ann 
Cas 728 and note; Brooks v. "Nevada 
Nickel Syndicate, 24 Nev. 264, 52 P 
575; Reese Gold, ete., Min. Co. Vv. 
Rye Patch Cons. Mill, etc., Co., 15 
Nev. 341; Johnson v. Badger Mill, 
etc., Co., 12 Nev. 261; Lyon County v. 
Washoe "County, 8 Nev. 177; and other 
eases infra this note. 

[a] Construction of statute.—(1) 
Where a statute provides that an ap- 
peal shall be taken by filing a notice 
and serving a copy upon the adverse 
party or his attorney, the filing of the 
notice is a constituent element of its 
character as a notice, and must pre- 
eede or be contemporaneous with 
service of the copy. Lynch v. Dunn, 
34 Cal. 518; Foy v. Domec, 33 Cal. 
317; Boston v. Haynes, 31 Cal.. 107; 
Moulton v. Ellmaker, 30 Cal. 527; 
Wright v. Ross, 26 Cal. 262; Warner 
v. Holman, 24 Cal. 228; Buffendeau v. 
Edmondson, 24 Cal. 94; Buckholder v. 
Byers, 10 Cal. 481; Hastings v. Hal- 
leck, 10 Cal. 31; Daniels v. Daniels, 9 
Colo. 133, 10 P 657; Alvord v. Mc- 
Gauhy, 4 Colo. 97; State v. Fifth Ju- 
dicial. Dist. Ct., 34 Mont. 112, 85 P 
872, 115 AmSR 522, AnnCas 728 and 
note; Threlkeld vy. O’Neal, 26 Mont. 
209, 66 P 940; Courtright v. Berkins, 
2 Mont. 404; Brooks v. Nevada Nickel 
Syndicate, 24 Nev. 264, 52 P 575; 
Spafford v. White River Valley Land, 


1'84> 51 P1153" Reese 
Gold, etc., Min. Co. v.. Rye Patch 
Cons... Mill,’ .ete., 'Co.,° 15 ‘Nev, °341; 
Johnson v. Badger. Mill, -etc., Co., 12 
Nev. 261; Lyon .County v.. Washoe 
County, 8 Nev. 177. (2). Where the 
statute provides for service and filing 
“at the same time,” it requires notice 
to. be filed on the day of. service. 
Columbet v. Pacheco, 46 Cal. 650. 
See also Dinan v. Stewart, 48. Cal. 
567. (3) As to the requirement that 
service and notice must be on the 
same day see Mokelumne Hill Canal, 
etc., Co. v.. Woodbury, 10° Cal. 185. 
(4) Where the service precedes the 
filing by only five minutes, it is sub- 
stantially _ contemporaneous. Wil- 
loughby v. Brown, 4 Colo. 120. (5) 
Contemporaneous acts of service and 
mailing to the clerk are not con- 
temporaneous acts of filing and serv- 
ice under the statute. . Brooks v. 
Nevada Nickel Syndicate, 24 Nev. 264, 
52) P5675 

[b] Presumption.— (1) Where no- 
tice was filed on a certain day, and 
service thereof was admitted under- 
neath the indorsement of filing, the 
court will presume that the service 
was made on the day of filing. Peo. 
v.-Ah _Yute,’ 56 Cal. '119. .. °(2).<' They 
are presumed to have been contem- 
poraneous where the filing and service 
were on the same day. Bacon v. 
Lamb, 4 Colo. 474. 

4 San Francisco Law, ete., Co. v. 
State, 141 Cal. 358, 74 P1047; Robin- 
son v. Templar Lodge No. 17 I. O. O. 
F., 114. Cal. 41, 45 PB 998; Noonan wv, 
Nunan, 76 Cal. 44, 18 P 98; Galloway 
v. Rouse, 63 Cal. 280; Boyd v. Burrel, 
60 Cal. 280; Littlejohn v.. Miller, 5 
Wash. 399,31 P 758; Sadler v. Niesz, 
5 Wash. 182, 31 P. 630, 1030; Archibald 
v. McDonald, 7 B. C. 125; and other 
cases in following notes. Contra in 
California under former — statute. 
Moulton v. Ellmaker,- 30° .Cal. 527; 
Buffendeau v. Edmondson, 24 Cal. 94; 
Hastings v. Halleck, 10. Cal. 31. 

5. National Bank of Commerce v. 
Pick, 13 N. D. 74, 99 NW 63 (holding 
that ten days is sufficient); Baker v. 
Eyres, 6 Wash. 132, 32 P 1073 (two 
months not a reasonable time). See 
also Wilson. v. Atlantic El. Co., 12 N. 
D. 402, 97 NW 535;.Bldridge v. 
Knight, 11 N. D. 552,-93. NW .860; 
Henness vy. Wells, 16 Or. 266, 19 P 
121. 

[a] Under a Washington statute, 
Ballinger Code § 6503, Remington es 
B.. Code Us, 14.19; where the appeal is 
not taken, at the time that the judg- 
ment or order is rendered or made, 
the notice of appeal must be filed 
within five days after service, and 
must have indorsed upon it at the 
time of filing the proof of such sery- 
ice. Best. v. Best, 22 Wash. 695, 
60 P 58; Van Dusen y. Kelleher, 20 
Wash. 716,.56 P 35; Hibbard. v., De- 
lanty, 20 Wash. 539, 56 P 34; State 


etc,, Co... 24 Ney: 


ee 
ay or 


a 
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be filed, it may be filed after the service of notice 
and within the time for perfecting the appeal.® 
Wisconsin, where a notice of appeal is served on 
the adverse party and the clerk of court, and the 
undertaking on the adverse party within the limi- 
tation period, the supreme court acquires jurisdic- 
tion, although notice of appeal is not filed within 
the. time for perfecting the appeal.’ 

Extension of time or cure of omission. 
jurisdictions the court may extend the time hm. 
ited by statute for serving or filing notice of appeal, 
or cure an omission by a nune pro tune order or 
entry, or the’ appellate court may grant relief 
according to the practice in the particular juris- 
diction if sufficient exeuse is shown; while in 
others the requirement as to time is mandatory 
and jurisdictional, and the court has no’ power to 
extend the time,® 


In 


In some 


or to cure the omission by a 


v. Butler, 19. Wash. 110, 52 P.521; 
Ward v. Springfield F. & M. Ins. Co. 
38 P.998. See also Collins v. Kinnear, 
37 Wash, 453, 79 P 995. 

6. San Francisco Law, etc., Co. v. 
State, 141 Cal. 358, 74 P 1047; ’Robin- 
son v, Templar Lodge INO rs Ose Os 
F., 114 Cal. 41, 45 P 998; Noonan v. 
Nunan, 76 Cal. 44, 18 P 98; Galloway 
Vv. Rouse, 63 Cal. 280; Sweeney Vv. 
Reilly, 42 Cal. 406. See also Catter- 
lin v. Bush, 39 Or. 496, 59 P 706, 65 
P 1064, 

7 Liesner y. Wanie, 156 Wis. 16, 
ie NW 374, 50 LRANS 708. 

8. Conn.—-Beard’s App., 64 Conn. 
526,, 30, A 775. 

Ind. —Westfield Bank v. Inman, 133 
Ind. 287, 32 NE 885; Hutts v. Martin, 
131 Ind. 1, 30 NE 698, 81 AmSR 412. 
But the court will not relieve an ap- 
pellant from the result of his failure 
to give notice of appeal within one 
year from the rendition of the juds- 
ment on the ground that he was mis- 
led and prevented frorh so doing by 
the acts ,of appellee’s attorneys in 
procuring’ the transcript and other 
papers from the clerk, where it ap- 
pears that such acts were done after 
the year had expired. Coburn v. 
Whitaker, etc., Lumber Co., 12 Ind. 
A. 340, 38 NE 1094. 

Mich — Garrett v. Litchfield, 10 
Mich. 451. 

N. M.—Childers v. Lahann, 18 N. 
Win 4505 138 20a. 

N. Y.— Zinsser v.. Seiler,’ 7 Daly 
464; Claflin v. Dubois, 1 NYS 150, 14 
NYCivProc 290; Crittenden v. Adams, 
5 HowPr 310. But see New York 
cases infra note 9. 

N. D.—Wilson v. Kryger, 26 N. D. 
Tha 143 NW 764, 51 LRANS 760. 

Tex.—Morse v. State, 39 Tex. Cr. 
566, 47 SW 645, 50 SW 342. 

Can. —Vaughan v. Richardson, 17 
Can. S. C. 703; Wheeler v. Gibbs, 3 
Can. S. © 374. 


es pert ok 9 v. McDonald, 1 Man. 

Ont.—Ross v. Robertson, 7 Ont. L. 
464, 3 OntWR 513; McGuire vy. Corry, 
1 Ont. L. 590; Bodine v. Howe, 1 Ont. 
L. 208; Smith v. Port Colborne Bap- 
tist Church, 1 Ont. L. 195; Brenner v. 
Toronto R. Co., 11 OntwWR 441; Young 
v. McKay, 3 OntWR 447, 

[a] Sufficient grounds must be 
shown.—Edison Gen. Electric Co. v. 
Westminster, ete., Tramway Co., 5 B. 
Cases McCutcheon v. Darrah, et N. 
LER AUS ‘MeLure v. Parker, 39 N. 413. 

[b] Nune pro tunc entry of Satie 
allowed. Morse v. State, 39 Tex. Cr. 
566, 47 SW 645, 50 SW 342. 

9. Cal.—In re Turner, 139 Cal..85, 
72 P 718 (death of respondent). 

N. Y.—Clapp v. Hawley, 97 N. Y. 
610; Livingston v. New York El. R. 
Co; 58- Bun si3ts be NSH sbor Sor Niwa 
CivProc 258 [aff-125 N. Y. 695 mem, 
26 NE 751. mem]; Durant v. Aben- 
droth, 8 NYCivProc 87 [aff 53 N. Y. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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, 
-nune pro tune order or entry.1° Where the time 
within which the notice shall be served or filed is 
fixed by law, it cannot be extended by stipulation — 
of the parties or by waiver or estoppel.'+ 
The notice of appeal should | 
not be served or filed prematurely,!®? and, there- 
fore, it has been held irregular in ecertain juris- 
dictions, and sometimes fatal, to serve or file the 
same before rendition or entry of the judgment or 


Premature notice.” 


order appealed from,** or before 
been taken or entered.*® 


Super. Ct. 15]; Salls v. Butler, 27 
HowPr 133; Peo. v. Eldridge, 7 How 
Pr 108; Westcott v. Platt, 1 CodeRep 
100. But compare New York cases 
supra note 8. 

Oh.—Circleville Bank v. Bowsher, 
15 Oh Cir’ Ct. 104, 8' Oh: Cir: Dec. 514: 

Or.—Barde v. Wilson, 54 Or. 68, 
102 P 301; Taylor v. Lapham, 41 Or. 
479, 69 P 439 (holding that Sess. 
L. [1901] p 78 § 4, providing tnat, 
where a party gives due notice of an 
appeal, and thereafter omits, through 
mistake, to do any other act neces- 
sary to perfect the appeal, the judge 

may permit the performance of such 
act, does not authorize the judge to 
permit the filing of the notice of 
appeal, where such notice has not 
been filed within six months, as re- 
quired by § 5, such filing being neces- 
sary to take, and not to perfect, the 
appeal). . 

S: C.—Wallace v. Carter, 30 S. C. 
610, 9 SE 659. 

B. C.—Sung v. Lung, 8 B. C. 423. 

10.. Bradford v. Watts, Wright 
(Oh.) 495; Circleville Bank v. Bow- 
Shere tb: Ohe Cir Ct 114) 8: Oh Cir: 
Dec. 514. 

11. Land v. Johnston, 156 Cal. 253, 
104 P 449; In re Brewer, 156 Cal. 
89, 103 P 486; Niles v. Gonzalez, 152 
Cal. 90, 92 P 74; Barde v. Wilson, 54 
Or. 68, 102 P 301. 

12. ommencement of time for 
taking appeal see supra § 1043 et seq. 

.' Premature appeal see supra §& 
1086. ? 

18. Tyrrell v. Baldwin, 72 Cal. 192, 
13 P 475; McLaughlin v. Doherty, 54 
Cal. 519; Fraser v. Alpha Combined 
Heating, etc., Co., 25 Mise. 422, 54 
NYS 1087; Ten Hick v. Simpson, Lt 
Paige (N. Y.) 177; Wilson v. Hole- 


man, 2. Oh. 253: 
14. Tyrrell v. Baldwin, 72 Cal. 192, 
13 P 475; Schroeder v. Schmidt, 71 


Cal. 399, 12 P 302; Kimple v. Conway, 
69 Cal. 71, 10 P 189; Peo. v.. Center, 
66 Cal. 551, 5\P 263, 6 P 481; Thomas 
vy. Anderson, 55 Cal. 43; McLaughlin 
v. Doherty, 54 Cal. 519; Wilson v. 
Holeman, 2 Oh. 253; Charleston First 
Nat. Bank v. Gary, 14 8. C. 571. See 
also supra §§ 1054 et seq, 1086. 

[a] Service before motion for new 
trial—Notice of appeal, although 
purporting to be from an order deny- 
ing a motion for a new trial, as well 
as from the judgment, having been 
served before the motion was made, 
* eannot bring up the order for review, 
notwithstanding the order recited 
that the motion was denied “‘with the 
same force and effect as if a motion 
Wy Be had been made on the min- 
utes at the close of a trial and de- 
nied.” Fraser v. Alpha Combined 
Heating, etc., Mfg. Co., 25 Misc. 422, 
54 NYS 1087. 

15. Ten Hick v. Simpson, 11 Paige 
NOY Ds Lin 

16. Hull v. Thomas, 82 Conn. 386, 
73 A 793 (holding that a notice of 
appeal filedafter verdict, although 
before date éf judgment as stated in 
the judgment file, is a continuing no- 
tice after the date of judgment as 
fixed by the file, and is a sufficient 


In other jurisdictions, 
however, a notice has been held sufficient, although 
given before the formal rendition or entry of the 
judgment.1® And a party is not estopped, by giving 
a premature and ineffectual notice, from thereafter 
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prosecuting his 
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the appeal has 
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notice within Gen. St. [1902] § 790, 
requiring a ‘notice of appeal within 
one week after judgment); Wallace 
Vi Columbia, "ete!, Ro Co., (Ss. C.)> 15 
SEH 452; Hays v. Dennis, 11 Wash. 
300, 39 P 658 (holding that a notice 
of appeal given after the announce- 
ment by the court of the terms of the 
judgment, but before it was signed 
or entered, is sufficient). 

17. Spokane Falls v. Browne, 3 
Wash. 84, 27 P 1077. See also Charles- 
Has First Nat. Bank y. Gary, 14 S. C. 

(aks 

18. 

appeal 


When notice not necessary on 
‘ in open court see supra § 
286. 


19. -Harls v. Earls, 27 Kan. 538 
[foll Shaffer v. Brinkman, 31 Kan. 
124]. See also Wesley v. Kuteman, 
26 Tex. Civ. A. 365, 62 SW 1074. 

20. Barde v. Wilson, 54 Or. 68, 102 
P 301; Lefever v. Blattner, 57 Wash. 
637, 107 P 835; Chilcott v. Globe Nav. 
Co:, 49 Wash. 302, 95 P 264; Creech v. 
Aberdeen, 42 Wash. 77, 84 P 623; 
Ranahan vy. Gibbons, 23 Wash. 255, 
62 P 773; Northern Counties Inv. 
Trust v. Hender, 12 Wash. 559, 41 P 
913; Cusick v. Beyers, 5 Wash. 98, 
3b P4222, 

[a] Interlocutory order.—In Tex- 
as Rey. St. (1895) art 1387, requiring 
notice of appeal to be given in open 
eourt within two days after final 
judgment, does not apply to appeals 
from interlocutory orders. . Butts v. 
Davis, (Tex. Civ. A.) 146 SW 1015. 

[b] At time new trial denied.— 
(1) Under Ballinger Annot. Codes & 
St. Wash. § 6503 (Remington & B. 
Code § 1719) providing that. notice 
of appeal in open court must be given 
when the judgment “is rendered or 
made,” and. L. (1903) p 285 ¢ 148 § 1, 
declaring that, when a trial by jury 
has been had, judgment shall be im- 
mediately entered by the clerk in 
conformity to the verdict, but that 
such judgment shall be vacated by 
the granting of a new trial, when 2 
motion for new trial has been proper- 
ly filed, a notice of appeal in open 
court must be given when the motion 
for a new trial is denied. Chilcott v. 
Globe Nav. Co., 49 Wash. 302, 95 P 
264. And see Creech vy. Aberdeen, 42 
Wash. 77, 84 P 628. (2) But when 
a notice of appeal is given after 
entry of a final judgment, and on 
the denial of a motion for vacation of 
the judgment and a new trial it is 
not sufficient to sustain an appeal 
from the judgment. Lefever v. Blatt- 
ner, 57 Wash. 637, 107 P 835. 

[ec] Nunc pro tunc entry—(1) In 
Ohio it was decided that where 
party desired to appeal from the 
court of common pleas to the supreme 
court, he must enter notice on the 
records of the court during the term 
of the judgment, and that if he omit- 
ted the entry, and merely declared in 
court his intention to appeal, this 
would not authorize the court at a 
subsequent term to order an entry 
nune pro tune. Bradford v. Watts, 
Wright (Oh.) 495. (2) But in Texas, 
under Rev. St. arts 1356, 1357, provid- 
ing for amending and _ correcting 
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appeal by giving further notice 


within the statutory time.!7 

(b) Notice in Open Court.1® 
jurisdictions the statute requires notice of appeal or 
proceedings in error to be given or entered in open 
court, and notice given or entered after adjourn- 
ment and in vacation is ineffectual.1® 
statutes such notice must be given at the time judg- 
ment is rendered or during the term,?° while under 
others it may be given at a subsequent term within 
the time allowed by law.?! 

(5) Mode and Sufficiency of Service. 
Where a mode of service of notice of appeal is 
prescribed by statute or by the order allowing the 
appeal, that mode must be substantially pursued.2? 


In some 


Under some 


judgments, a nune pro tunc notice of 
appeal may be entered at a subse- 
quent term so as to satisfy the statu- 
tory requirement that notice of ap- 
peal be given in open court at the 
term at which judgment is rendered. 
Morse v. State, 39 Tex. Cr. 566, 47 
SW 645, 50 SW 342. 

21. McMillan v. Mau, 1 Wash. 26, 
23 P 441 (prior to statute of 1893). 
And see Ex p. Parker, 131 U. S. 221, 
9 SCt 708, 83 L. ed. 123 (under Wash- 
ington statute). F 

22. Cal—Heinlen v. Heilbron, 94 
Cal. 636, 30 P 8; Koyer v. Benedict, 4 
€al. A. 48, 87 P2381. 

Daki—Peck v. Phillips, 4 Dak. 430, 
34 NW 65. : 

Ida.—Titiman v. Alamance Min. 
Co., 9 Ida. 240, 74 P 529. 

Ind.—Wolfe v. Pierce, 23 Ind. A. 


.591, 55 NE 872; Shoefer v. Nelson, 17 


Ind. A. 489, 46 NE 1021. 

Kan.—Thisler v. Little, 
T8112 RP 1173) 

Mich.—Hosey v. Ionia Cir. 
120 Mich. 280, 79 NW 177. 

Mo.—tTiffin v. Millington, 3 Mo. 418; 
Jordan v. Bowman, 28 Mo. A. 608: 
Fuller v. McClure, 25 Mo. A. 418. 

N. Y¥.—Livingston v. New York El. 
R. Co., 58 Hun 131, 11 NYS 359, 19 
NYCivProc 258 [aff 125 N. Y. 695 
mem, 26 NE 751 mem]; Harll v. 
Chapman, 3 E. D. Smith 216; Salls v. 
Butler, 27 HowPr 133; Anonymous, 1 
Cow. 197; Hardenbergh v. Thompson, 
1 Johns. 61. 

Or.—Long Creek Bldg. Assoc. v: 
State Ins. Co., 29 Or. 569, 46 P 366. 

S. D.—Pierre Sav. Bank v. Ellis, $ 
S. D.. 251, 68 NW 545; Valley City 
Land, etc., Co. v. Schone, 2 S. D. 344, 
50 NW 356. 

Wash.—Cornell Univ. v. Denny Ho- 
tel Co., 15 Wash. 433, 46 P 654. 

See also Whitted v. Abbe, 54 Fla. 
669, 45 S 478, 

[a] A notice of appeal is not a 
writ or summons within Rey. Codes 
(1905) § 6738, defining “process” as a 
writ or summons issued in a judicial 
proceeding, and need not be served in 
the manner in which “process” is re- 
quired to be served. Gooler v. Hids- 
ness,, U8 N. Dis38s) 12a NiWwisoe 

{b] In Indiana, (1) under Burns 
Annot. St. (1908) § 681, where appel- 
lant adopts the unofficial method of 
serving notice of appeal he may serve- 
appellees personally or their attorney 
of record and the clerk of the trial 
court, but, if he adopts the official 
method, the resident appellees must 
be served personally and the non- 
residents by publication. Antioch 
Baptist Church v. Morton, 52 Ind. A. 
546, 100 NE 874. (2) Under Burns. 
Annot. St. (1908) § 674, relating to 
notice of appeal to coparties, notice 
of appeal'to coparties of appellants is: 
not ineffectual merely because issued 
by the clerk of the appellate court 
and served by the sheriff, although 
the notice contemplated by the stat- 
ute is an unofficial notice, there being 
no provision for its issuance by the 
clerk and service by the _ sheriff. 
ae v. McGinnis, (Ind. A.) 103 NE. 

Se 


86 Kan. 
Judge, 
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When no particular-mode is prescribed, it is to be 
served in the manner pointed out by the general 
statutes relating to the service of process. 23 

general rule is that there must be personal service 
on the person to whom notice is to be given, unless 
the statute authorizes a substituted service in the 
Service of a copy of the notice, 


particular case.** 


instead of the original notice, is sufficient.?> 
admission of service within the time required by 
law for service is equivalent to service.?® 
sometimes provides that notice of appeal shall be 
given in such manner as the judge shall direct.?? 


On clerk of court. When the 


the notice to be served on the clerk of the court, 
personal service. is necessary as in other cases, un- 
less it is otherwise provided,?* and in some juris- 


23. Wolfe v. Pierce, 23 Ind. A. 591, 
55 NE 872. ; 

[a] Service on a corporation is 
generally to be made in accordance 
with the general statute relating to 


the service of process. Wolfe v. 
Pierce, 23 Ind: A. 591, 55 NE 872. 
{[b] Service on nonresident receiv- 


er of railroad company by service on 
agent within the state. Wolfe v. 


Pierce, 23 Ind. A. 591, 55 NE 872.— 
{c] Service on insane person, dis- 
crepancy in name immaterial, see 
Strang v. Hall, 131 Iowa 583, 106 
NW 681. ' 
{[d] Exemption of witness from 
service. — In Kentucky Civ. Code 


Prac. § 542, providing that a witness 
shall not be liable to be sued in a 
county in which he does not reside 
by being served with a summons in 
such county while going, returning 
or attending in obedience to a sub- 
poena, refers only to the venue and 
hence has no application as to service 
of notice of appeal to the court of 
appeals. Linn vy. Hagan, 87 SW 763, 
27 KyL 996. 


24. Cal.—Heinlen y. Heilbron, 94 
Cal. 636, 30 P 8; Koyer v. Benedict, 4 
Cal. A. 48, 87 P 1231. 

Dak.—Peck v. Phillips, 4 Dak. 430, 
34 NW 65. 

Iowa.—Webster v. Carson, 69 Iowa 
243, 28 NW 5538. 


Kan.—Thisler v. Little, 86 Kan. 


ots L2P 123 


Mich.—Hosey v. Ionia Cir. Judge, 
120 Mich. 280, 79 NW 177. 
Minn.—Steinbach v. Frevel, 104 


Minn. 57, 115 NW 947. 

N. Y.—Hardenbergh v. Thompson, 
1 Johns. 61. 

Wash.—Cornell Univ. v. Denny Ho- 
tel Co., 15 Wash. 433, 46 P 654. 

When service on attorney is au- 
thorized see supra § 1335. 


[al Service on wife of party in- 
sufficient.—Draper v. Taylor, 47 lowa 
407. 

[b] Reading the notice to the 


party is not sufficient. Tiffin v. Mil- 
lington, 3 Mo. 418; Newberry v. Mel- 
ton, 3 Mo. 121. 

{[c] Sufficiency of service on at- 
torney.—(1) A notice of appeal is 
sufficiently served on an attorney by 
exhibiting a copy to him personally 
and leaving the same in a conspicu- 
ous place in his office. Clarky “Ve 
Strouse, 11 Nev. 76. (2) When an 
attorney refuses to take a notice of 
appeal, whereupon it is laid on the 
table of his office in front of him, 
the service is sufficient. Nathan v. 
Sutphen, 68 Cal. 267, 9 P 110. (3) A 
notice of appeal left in a conspicuous 
place on the desk of appellee’s at- 
torney during his absence but after 
having been called to the attention of 
the person in charge of the office is 
properly served by being “left with 
a person having charge” of the office, 
as required by Code Civ. Proc. § 
1011. Fogg v. Perris Irr. Dist., (Cal.) 
76 P 1127; Peo. v. Perris Irr. Dist., 142 
Cal. 601, 76 P 381. (4) In New York 
Code Civ. Proc. § 797 subd 3, provid- 
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his office.2° 
The 


And 


A statute | ute.®? 


statute requires 


ing for the service of papers upon an 
attorney if there is no person in 
charge of his office, and the service is 
made between 6 o’clock in the morn- 
ing and 9 o’clock in the evening, by 
leaving the paper in a conspicuous 
place in his office, etc., contemplates 
a service when the office is open, and 
is not complied with by sliding the 
paper into a closed office through a 
letter-slot in the outer door. Living- 
ston v. New York El. R. Co., 58 Hun 
TS Se LileNW. Su 3595 oO Civieroc. 22158 
[aff 125 N.. Y. 695 mem, 26 NE 751 
mem]. (5) And throwing a notice of 
appeal into an attorney’s office over 


the door, the _ office being closed, 
is not sufficient service on such 
attorney. Claflin “yi -Du_, Bois; (13 


NYCivProe 234. (6) Delivery of a 
notice of an appeal to an attorney is 
insufficient, where it is immediately 
taken back to be served on the party 
himself, although such party proves 
to be a nonresident. Warll v. Chan- 
man; /3i) 1B. Del Smith | GNey.) 20658 CO): 
Under Hill Annot. L. § 531, providing 
that service of notice of appeal may 
be made on the attorney if he resides 
in the county where the action is 
pending, it is not necessary that such 
service should be made within the 
county in which such attorney re- 
sides. Long Creek Bldg. Assoc. v. 
State Ins. Co., 29 Or. 569, 46 P 366. 
(8) Service on agent of solicitor suf- 
ficient. Kilbourne y. McGuigan, 5 B. 
OF 28533 

[d] Notice of exceptions in Mas- 
sachusetts.——Under rule 49 of the su- 
perior court, requiring that notice of 
exceptions shall be given to the ad- 
verse party, and rule 31, providing 
that such notice may be proved by 
affidavit stating that it “was deliv- 
ered personally to the adverse party 
or his attorney, or deposited. in the 
post office directed to him, postage 
prepaid,’ the court may properly 
rule that a notice left at the office of 
the attorney for the adverse party, 
which he deposes never reached him, 
was not duly served. Foley v. Tal- 
bot, 162 Mass. 462, 39 NE 40. 


25. Peck v. Agnew, 126 Cal. 607, 
BOP iZ be 

26. Wilson v. Wilson, 6 Ida. 597, 
Safe de (Ay, 


27. Simpson v. Mansfield, ete., R. 
Co., 38 Mich. 626 (holding that a pro- 
bate judge can direct how service of 
notice of an appeal from commission- 
ers on an estate shall be served upon 
a corporation). 

28. Peck v. Phillips, 4 Dak. 4380, 34 
NW 65; Steinbach v. Frevel, 104 
Minn. 57, 115 NW 947; Thorson v. St. 
Paul F. & M. Ins. Co., 32 Minn. 434, 
21 NW 471. 

ii Service by mail see infra this sec- 
ion. 

Time of service when service is by 
mail see supra § 1336. 

29. Peck v. Phillips, 4 Dak. 430, 
34 NW 65; Pierre Sav. Bank v..Ellis, 
9 S. D. 251, 68 NW 545; Valley City 
Land, etc., Co. v. Schone, 2 S. D. 344, 
50 NW 356. 


dictions it is insufficient merely to file the notice in 
In other jurisdictions, however, filing 
the notice with the clerk has been held a sufficient, 
service on him.°° 

Service by mail. 
if authorized by statute or 
not otherwise;*t and when authorized it can be 
made only under the conditions prescribed, and in 
strict complianee with the provisions of the stat-_ 
The service is generally complete at the time ~ 
of deposit in the post office.** 

Service by publication. 
provide for service by publication in certain cases ;** 
and when no provision is made by statute for serv- 
ing notice on a nonresident or a party whose resi- 
dence is unknown, the appellate court may provide 


valid rule of court, but 


The statutes sometimes 


30. State v. Klitzke, 46 Minn. 343, 
49 NW 54; Baberick v. Magner, 9 
Minn. 232; National Bank of Com- 


meree. v.) Pick, 13..N. .D, 74,.99 NIWi63 
Zahorka v. Geith, 129 Wis. 498, 109 
NW 552; Black v. Chicago, ete., R. 
Co., 18 Wis. 208. 

31. Cal.—Heinlen vy. Heilbron, 94 
Call s63'6390 08 2.8: 

Tda.—Titiman  v. Alamance Min. 
Co., 9 Ida. 240, 74 P 529 (nonresident 
defaulting defendant). 

Kan.—Thisler v. Little, 86 Kan. 
T3815 L221 pT h23,, 

Mich.—Hosey v. Ionia Cir. Judge, 
120 Mich. 280, 79 NW 177. 

Minn.—Thorson vy. St. Paul F. & 
ree Ins. (€o.,4,32 IWinny 434%, 24) Nis 

fale 


Mont.—Hayes v. Mercantile Co., 27 
Mont. 264, 70 P 975 
N McCormick, 5 


. Y¥.—Rowell vy. 
HowPr 337; Crittenden v. Adams, 5 
HowPr 310, CodeRepNS 21, 3 Code 
Rep 145. 

N. C.—Allen v. Strickland, 100 N. 
@,-225,..6 SEV 780: 

N. D.—Gooler v. Hidsness, 18 N. D. 
338, 121 NW 83. 

Wash.—De Roberts v. Stiles, 24 
Wash. 611, 64 P 795; Horr v. Aber- 
ace Packing Co., 7 Wash. 354, 35 P 


[a] When a statute authorizes the 
promulgation of rules of court gov- 
erning the manner of serving notices 
of appeal, 
authorized. Horr v. Aberdeen Pack- 
ing Co., 7 Wash. 354, 35 P 125. 

[b] When a statute or rule of 
court does not provide for service 
by mail upon the clerk, mailing a no- 
tice on the last day for taking an ap- 
peal is not sufficient when it was not 
actually received by him within the 
time. Steinbach v. Frevel, 104 Minn. 
one 115 NW 947; Thorson v. St. Paul 

EF. & M. Ins Co., 32 Minn. 434, 21 
NW 471; Morris v. Morange, 26 
HowPr (N. Y.) 247. 

32. Heinlen v. Heilbron, 94 Cal. 
636;430,.P) 85. buck -v. Luck,$33)-Calk 
574, 23 P 1035; Murdock v. Clarke, 73 
Cal. 25, 14 P 385; Reed v. Allison, 61 
Cal. 461; Koyer v. Benedict, 4 Cal. A. 
48, 87 P 2381; Titiman v. Alamance 
Min. Co., 9 Ida. 240, 74 P 529; Hayes 
v. Union Mercantile Co., 27 Mont. 264, 
70 P 975; De Roberts v. Stiles, 24 
Wash. 611, 64 P 795. 

33. ‘Heinlen v. Heilbron, 94 Cal. 
636, 30 P 8; Brown v. Green, 65 Cal. 
221, 3 P 811; Simon y. Matson,, 25, 
Nev. 405, 61 P 478; Lyon County v. 
Washoe County, 8 Nev. 177; Miller v. 
Shall, 67 Barb. (N. Y.) 446; Rowell 
v. McCormick, 5 HowPr (N. Y.) 3387; 
Walters v. Laurens Cotton Mills, 53 
S. C. 155, 31 SH 1. But see Stevens 


v. Wheeler, 43 Wis. 91. See also 
supra § 1336. 
34. Hanley v. Mason, 40 Ind. A. 


180, 81 NE 610. And see cases in 
following notes. 

{a] Jurisdiction complete from 
date of final publication of the notice 
see Hanley v. Mason, 40 Ind. A. 180, 
81 NE 610. 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


page and note number. 


service by mail may be ~ 


Service may be made by mail 


|e Pa) nt eee 


Ss 1338-1340] 


by rule for service by publication, 
authorizes the court to establish rules to supply de- 
When a statute permits serv- 
ice by publication, the conditions for such service 


fects in procedure.*® 
must be observed.*® 


[§ 1339] 
and Sufficiency Thereof. 


or his deputy at his office.37 


Ba ott McClellan v. McClellan, 2 Iowa 
36. Tate v. Hamlin, (Ind.) 41 NE 


1035; Rose v. Owen, 37 Ind. A. 125, 
76 NE 412; Dailey v. Deinhart, 22 Ind. 
A. 697, 53 NE 1135; Dougherty v. 
‘Brown, 21 Ind. A, 115; 51 NE 729; 
Shaefer v. Nelson, 17 Ind. A. 489, 46 
NE 1021; McClellan v. McClellan, 2 
ood 312; Clough v.-Sanders, 53 N. H. 
87. Brooks v. Nevada Nickel Syn- 
dicate, 24 Nev. 264, 52 P 575 (mere 
deposit in the post office addressed to 
the clerk not a sufficient delivery). 
And see Terr. v. Hunter, 4 Ariz. 197, 
36 P 175 (verbal notice in open court 
insufficient). 
§ te on clerk by mail see supra 
fa] Entry with the clerk.—A re- 
quirement that the notice of appeal 
Shall be entered with the clerk is not 
complied with by handing the notice 
to the clerk at his residence, or to a 
person employed as a janitor in the 
office of the clerk. Kienborth v. Ber- 
mard, 7 .Ohw. Decs., (Reprint)  Ssd9 er" 
CincLBul 171; Taylor v. Wallace, 7 


Oh. Dec. (Reprint) 328, 2 CincLBul 
bd 5% 
38. Mansfield v. O’Keefe, 133 Cal. 


362, 65 P 825 (appeal from order 
changing place of trial; notice filed 
in county to which cause was trans- 
ferred, instead of county in which ac- 
tion was begun, held insufficient). 

39. Moore v. Brown, 10 Oh. 197. 

[a] Entry of a notice of appeal on 
the judge’s docket is not sufficient 
under a statute requiring that the 
notice of appeal shall be entered of 
record, as the judge’s docket is no 
part of the records of the court. 
Moore v. Brown, 10 Oh. 197; Circle- 
“ville Bank v. Bowsher, 15 Oh. Cir. Ct. 

' 114, 8 Oh. Cir: Dec. 514. : 

[b] But entry in the minute book 
instead of the journal was held not 
to render the notice insufficient or to 
require a dismissal. Creech v. Aber- 
deen, 42 Wash.:'77, 84 P 623. 

[c] What clerk’s minutes must 
show.—(1) It is not necessary that 
the clerk’s minutes shall show that 
the trial court directed him to make 
an entry that a notice of appeal was 
given, since that will be presumed 
from the fact that such entry was 
made. Ranahan v. Gibbons, 23 Wash. 
255,62 P 773. (2) An entry in the 
clerk’s minutes at the close of the 

trial, that “defendants in open court 
gave notice that they intended to ap- 
péal . and said notice of appeal is 
hereby entered,” is sufficient to show 
that a notice of appeal was given in 
‘open court, as required by statute, it 
being. manifest that the words “in- 


tended to’ were inadvertently en- 
tered. Ranahan v. Gibbons, supra. 
40. Miller v. Albright, 12 Oh. Cir. 


tap oes (OL Oh. Oin. Dec rb S8b. 

41. Dahl v. Tibbals, 5 Wash. 259, 
31 P 868. See also Western Union 
‘Tel. Co. v. O’Keefe, 87 Tex. 423; 28 
SW 945. 

60 Cal. 


42. Boyd v. Burrel, 


(6) What Constitutes Filing or Entry 
To comply with a statute 
requiring filing or entry of a notice of appeal with 
the clerk there must, unless otherwise provided, be 
at least an actual delivery of the notice to the clerk 
The notice must be 
filed in the elerk’s office of the proper county,*® and 
-an entry thereof, where required, must be made in 
accordance with the provisions of the statute.8° But 
it has been held that for all purposes of appeal a 
‘notice is entered upon the record where a proper 
entry thereof is formulated and delivered to the | 


280. 


APPEAL AND ERROR 


where a statute 


[§ 1340] 


An admission 


And as to payment of fees and costs 
generally see supra § 1133 et seq. 

*fa] Date of payment of fees as 
date of filing.—When the clerk, upon 
receiving a notice of appeal, at once 
notified appellant’s attorney that the 
same would not be filed until the fees 
were paid, the date of the payment 
of such fees and not the date on 
which the notice was received will 
be considered the date of filing the 
notice. Boyd v. Burrel, 60 Cal. 280. 

43. Cal.—Moore vy. Besse, 35 Cal. 
184; Doll v. Smith, 32 Cal. 475. 

Ind.—Wickham v. Hess, 388 Ind. 
183" iknarr ww. (Conway, oi. ind! 25s 
National Surety Co. v. Button, 41 
Ind. A. 301, 83 NE 644. 

Iowa.—Western Stage Co. v. Bixby, 
10 Iowa 592 (professional statement 
of opposing counsel not sufficient). 

Minn.—Graham vy. Conrad, 66 Minn. 
471, 69 NW 334. 

SH Fas —Williams v. Beck, 63 Mo. A. 

Nev.—Lambert v. Moore, 1 Nev. 
3844 (recital in the minutes of the 
court that appellant ‘“‘gave notice of 
appeal’ insufficient to confer juris- 
diction). 

Or.—Catlin v. Jones, 56 Or. 492, 
108 P 633; Muckle v. Columbia Coun- 
ty, 56 Or. 146, 108 P 120; Rees v. 
Rees, 7 Or. 78; Briney ‘v. Starr, 6 Or. 
207; Lindley v. Wallis, 2 Or. 2038. 

Wash. —Robertson Morts. Coser. 
Mons, 63 Vasher hes eLiip) sPyeotee 
Puckett v. Moody, 17 Wash. 609, 50 
P 494; Fairfield v. Binnian, 13 Wash. 
1, 42 P 632; Port Blakely Mill Co. v. 
Clymer, 1 Wash. T. 607: 

And see other cases in following 
notes. 

[a] An affidavit of service should 
be made by the person who made the 
service or by one who has personal 
knowledge of the fact. Selfridge v. 
Paxton, Deb Cale2st, 67 (ete SsauP ae 
cific Mut. L. Ins. Co. v. Shepardson, 
76 Cal. 376, 18 P 398. 

{b] Affidavit of service by mail 
by a party other than the one mail- 
ing must show personal knowledge. 
Selfridge v. Paxton, 135 Cal. 281, 67 
12) Gheyeys 

[c] Proof by affidavit of appellant 
(1) is sufficient in some states (Men- 
dioca v. Orr, 16 Cal. 368), (2) but not 
in others (Marion County y. Stan- 
field, 8 Iowa 406). 

[d] Affidavit of third person suffi- 
cient if-other proof is not required 
by statute. Moore v. Besse, 35 Cal. 
183. 

[e] Where two contradictory afii- 
davits of notices of appeal are filed 
by appellant, the court may properly 
disregard both. Bucholz v. Wind- 
horst, 7 Mo. A. 584. 

[f] Burden of proof.—Where re- 
spondent, by affidavit, denies that no- 
tice was served in time, appellant 
has the burden of showing service in 
time. Allen y. Stokes, 19 S. C. 602. 

[g] Due service of a second no- 
tice may be shown by a supplemental 
transcript.—HEmbree vy. McLennan, 18 
Wash. 651, 52 P 241. 
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clerk to be entered of record,*® and that when writ- 
ten notice of appeal is served and filed within the 
proper time, the appeal will not be defeated by the 
failure of the clerk to enter the notice in the journal 
of the court below.*t 
paid when required by the clerk.‘? 

(7) Return or Proof of Service. 
turn or proof of service of the notice of appeal must 
be made, served, and filed in accordance with stat- 
utory requirements.** 
ute, it must accompany and be filed with the no- 
tice and within the time prescribed;** and it must 
show, by positive statement,? that all the statutory 
requisites as to the service have been complied with, 
and in case of substituted service the existence 
of all the conditions necessary must be shown.*® 


The statutory fees must be 


Re- 


Where required by the stat- 


or acknowledgment of service in- 


44. Catlin v. Jones, 56 Or. 492, 108 
P 633; Muckle v. Columbia County, 
56 Or. 146, 108 P 120; Barbre v. Good- 
ale 235 Ort 465,038) Pe 64s ois 
Henness v. Wells, 16 Or. 266, 19 P 
121; Briney v. Starr, 6 Or. 207; Rob- 
ertson Monten Co ive Thomas, 63 
Wash. 316, 115 P 312; Best v. Best, 22 
Wash. 695, GOL 583 Van Dusen v. 
Kelleher, 20 Wash. C6592 56s oor 
Hibbard v. Delanty, 20 Wash. 539, 56 
P 34; State v. Butler, 19 Wash. 110, 
52 P 521; Puckett v. Moody, 17 Wash. 
609, 50 P 494; Ward v.. Springfield 
HY & Me Ins.) Cot ‘CWash) 2 ssi 199s. 
Howard v. Shaw, 10 Wash. 151, 38 P 
746; Watson v. Pugh, 9 Wash. 665, 
88 P 163. See also Collins v. Kin- 
near, 37 Wash. 453, 79 P 995. 

[a] But in Washington, under L. 
(1899) p 79 c 49, providing that no 
appeal shall be dismissed for any de- 
fect in the notice of appeal or serv- 
ice thereof, if the appellant shall 
forthwith perfect the appeal, where 
proper notice is served within the 
time prescribed, and proof thereof is 
made and filed, the appeal will not be 
dismissed because such proof is not 
filed within five days after service of 
the notice. Main Inv. Co. v. Olsen, 
43 Wash. 480, 86 P 657; Reynolds v. 
Reynolds, 42 Wash. 107, 84 P 579. 
And see Sipes v. Puget Sound HPlec- 


ie Re Coe, Loe Wiaishtes Oem Ones 
UR, 
[b] Attaching or indorsing proof 


to notice not required.—While proof 
of service of a notice of appeal must 
be made, it is not essential that it 
shall be attached to or indorsed on 
the notice, unless this is required by 
the statute. Modesto Bank v. Owens, 
121" Cal, 223, 53 -P .b525. Kinney iw 
Lewis, 2 Utah 512. 

{e] Time of return not limited.— 
(1) In some states the return of 
service need not be within the time 
limited if the service is. Hanley v. 
Mason, 40 Ind. A. 180, 81 NE 610. (2) 
And a statute which required the no- 
tice to be “returned immediately af- 
ter service to the office of the clerk” 
was held merely directory. Littleton 


‘Sav. Bank v. Osceola Land Co., 76 
Iowa 660, 39 NW 201. 

45.0 PacinemiMut) 1. ins iConw. 
Shepardson, 76 Cal. 376, 18 P 398 


(holding that an affidavit of service 
of notice which simply states that 
affiant ‘alleges and believes” that he 
served the notice is fatally defective 
in not stating the fact of service 
positively). 

46. Cal.—Linforth v. White, 129 
Cal. 188, 61 P 910; Modesto Bank v. 
Owens, L2 Cale 222390538 P5520 ea 
cific Mut. L. Ins. Co. v. Shepardson, 
76 Caleasv6 18 ees sos. 

Minn.—Graham y. Conrad, 66 Minn. 
471, 69 NW 334. 

Nev.—Elder v. Frevert, 18 Nev. 
273,935) 23'7 Claris v. Strouse, 11 Nev. 
76 


N. Y.—Durant v. Abendroth, 53 N. 
Y. Super. 15; Haight v. Moore, 36 N. 
Y. Super. 294. 

Or.—Sloper yv. Carey, 9 Or. 511. 
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dorsed on the notice is sufficient evidence of serv- 
ice, unless other proof is expressly required by the 
statute, or unless the statute is to be construed as 
But there must be 
evidence of the genuineness of the .signature,*® and 
the person admitting service must have had author- 
Under some statutes, however, 


requiring an actual service.** 


ity to do so.*® 


actual service has been held necessary 
mission or acknowledgment of service not suffi- 


cient.©° 


An amendment may be allowed to cure a mere 


APPEAL AND ERROR 


the statute.°? 


and an ad- | or Give Notice. 


be done thereby.5t 
of notice is jurisdictional and no proof is filed or 
the proof filed is fatally defective, an amendment 
to show service cannot be allowed after the expira- 
tion of the time within which filing is required by 


sg 1340-1341 


But where the filing of proof 


[§ 1341] 5. Effect of Failure to Serve Process 


The general effect of a failure to 


serve process or to give notice, or of substantial de- 


fects in the process or notice, is to cause a dismissal 


defect in the proof of service, if no injustice will 


S. D.—Houser v. 
483, 78 NW 955. 

[a] Service by mail.—Under Code 
Civ. Proc. § 1012, providing that serv- 
ice of notice of appeal may be made 
by mail where the person making 
the service and the person on whom 
it is to be made reside or have their 
offices in different places, an affidavit 
of service of notice of appeal by 
mail, which fails to show the resi- 
dences of the parties-and that the 
person serving it and the person on 
whom it was served resided in differ- 


Nolting, 11 S. D. 


ent places, is fatally defective. Self- 
ridge v. Paxton, 135 Cal. 281, 67 P 
138; Linforth v. White, 129 Cal. 188, 


61 PS910s: Pacific Mut: Ins. Coty. 
Shepardson, 76 Cal. 376, 18 P 398; 
bowriel v. Salz,\/7571Cah 351; 17-P 2325 
Priet v. Hubert, 62 Cal. 9; Cunning- 
ham v. Warnekey, 61 Cal. 507; Reed 
v. Allison, 61 Cal: 461; Moore. v. 
Besse, 35 Cal. 184; Peo. v. Alameda 
Turnp. Road Co., 30 Cal. 182. 

[b] Leaving copy.—(1) Proof of 
service of notice by leaving a copy 
in a conspicuous place in the attor- 
ney’s office should set out the facts 
touching the place where the paper 
was left, so that the court may de- 
termine therefrom whether’ such 
place was conspicuous. Elder v. 
Frevert, 18 Nev. 278, 3 P 287. (2) A 
statement in an affidavit that the 
affiant “left a copy at the office of” 
the attorneys is not sufficient. Mohr 
v. Byrne, 131 Cal. 288, 63 P 341. See 
also Doll v. Smith, 32 Cal. 475. 

[c] Absence of attorney on serv- 
ice upon clerk.—Houser vy. Nolting, 11 
S. D. 483, 78 NW 9.55. 

{d] Presumption in favor of offi- 
cial act.—(1) It has been held that, 
under the presumption that an offi- 
cer performs an official act.within his 
precinct or jurisdiction, a_ sheriff's 
return of notice of appeal, which 
fails to designate the county in which 
service was made, may be sustained 
by the intendment that he served it 
within his county. Roy v. Horsley, 
6 Or. 270. (2) But it has been held 
that a constable’s certificate of no- 
tice of appeal must allege a service 
in his precinct, and allegation of 
service “in the County” is not suffi- 
cient. Hermann v. Hutcheson, 33 Or. 
239, 53 P 489; Sloper v. Carey, 9 Or. 
514. 

{e] The omission of the year in 
the proof of service of the notice of 
appeal. upon the clerk is not mate- 
rial, where it is plainly evident from 
other dates upon the notice that it 
was served, and that the omission 
was an oversight. Ellis v. Wait, 4 
S. D: 31, 54° NW (926. 

47. Cody v. Filley, 4 Colo. 342; 
Wilson v. Wilson, 6 Ida. 597, 57 P 
708; Moffitt v. McGrath, 25 Or. 478, 
36 P 578; Lillienthal v. Caravita, 15 
OPiss9, 15 P 280; Saclman v. Thom- 
as, 24 Wash. 668, 64 P 819. 

Acceptance or admission of serv- 
ice as a waiver see infra § 1344. . 

fa] But in Washington an affida- 
vit that affiant received notice of an 
appeal is insufficient, as notice might 
be had in many ways, but the statute 
ean be satisfied only by formal serv- 
ice of notice. Robertson Mortg. Co. 
v. “Thomas, -63) iWash.;1316,5:416 2. 
12. 

[b] Scope and sufficiency of ad- 


mission.—(1) Admission of service 
need not be as exact as proof of serv- 
ice. Cody v. Filley, 4 Colo. 342; Lil- 
lienthal v. Caravita, 15 Or. 339, 50 
P 280. (2) But an admission by an 
agent is not sufficient where there is 
nothing to show that he acted as an 
attorney below. Cremer v. Hartmann, 
34 Minn. 97, 24 NW 341. .(3) And 
where notices of appeal were not ad- 
dressed to a party nor to his attor- 
ney, the admission of service by such 
attorney, who was also attorney for 
another party, limited by a statement 
following the attorney’s signature to 
an admission to the latter party only, 
did not constitute an admission of 
service as to the other party. .Bur- 
nett v. Piercy, 149: Cal. 178, 86 P 608. 
(4) An indorsement by an attorney 
on a notice of appeal, admitting ‘‘the 
receipt of a copy of the within pa- 
per’ on a certain date, admits noth- 
ing except a service of a copy of the 
paper on that date. Brooks v. Ne- 
vada Nickel Syndicate, 24 Nev. 264, 
62.P.5 75. 

[c] Admission of notice of filing 
of the appellee’s proposed findings, 
and exception to the findings of the 
court, although matters of record, do 
not take the place of, proof of serv- 
ice. . Puckett v. Moody, 17 Wash. 609, 
50 P 494. 

[d] An affidavit of receipt through 
the mail, made by the respondent’s 
attorney, is an admission of service. 
Heinlen v. Heilbron, 94 Cal. 636, 30 


[e] By deputy clerk.—(1) Sanxey 
v. Iowa City Glass Co., 68 Iowa 542, 
27 NW 747. (2) An acceptance of a 


notice of appeal by a de facto dep- 
uty clerk of court is valid. Wheeler, 
ete., Mfg. Co. v. Sterrett, 94 Towa 
158, 62 NW 675. (38) But service of 
notice of appeal on the clerk of 
court, required by statute, is not 
shown by an acceptance of service 
signed ‘Marjorie Carr, Deputy Clerk,” 
as the acceptance does not purport to 
be on behalf of the clerk, the words 
“deputy clerk’ being merely descrip- 


tive of C. In re Lund, (Iowa) 104 
NW_ 1139. 
{[f] A county clerk may accept 


service where the county is a party. 
Read v. Benton County, 10 Or. 154. 
[g]_ Must be indorsed upon or at- 
tached to the notice. Lane vy. Went- 
worth, 69 Or. 242, 1383 P 348, 138 P 


468. 

48. Moffitt v. McGrath, 25 Or. 478, 
86. P 578: 

49. Cremer yv. Hartmann, 34 Minn. 


97, 24 NW 341; Hayes v. Mercantile 
Co., 27 Mont. 264, 70 P 975. (holding 
that, where a judgment is rendered 


against two of three cotort-feasors, 


counsel for the three cannot acknowl- 
edge service for the third of notice 
of appeal by the defeated two, as 
the third is adversely interested); 
Nelden-Judson Drug Co. v. Commer- 
cial Nat. Bank, 31 Utah 42, 86 P 498 
(admission of service signed by a 
firm of attorneys as “attorneys for 
defendants” not binding on a defend- 
ant not represented by them). 

50. Port Blakely Mill Co. v. Cly- 
mer, 1 Wash. T. 607 (holding that, 
where the statute requires that the 
notice shall be served on the clerk 
of the court, the clerk’s acknowledg- 
ment of service is not sufficient). 


-Growers’ Assoc., 


of the appellate proceedings on motion,°®* or in some 


And see Dillard v. Agnew, 37 Fla. 56, 
19° S' 338; 

51. Perri v. Beaumont, 88 Cal. 108, 
25 P 1109 (proof of service by mail 
amended); Elder v. Frevert, 18 Nev. 
Zl Sse Ont 937: Catlin v. Jones, 56 Or. 
492, 108 P 633; Hermann yv. Hutche- 
‘son, 33 Or. 239, 53 P 489; Barbre v. 
Goodale, 28 Or. 465, 38 P 67, 43 P 
378; Seeley v. Sabastian, 3 Or. 563; 
Dolph v. Nickum, 2. Or. 202. 

[a] By leave of court only.—Bri- 
ney v. Starr, 6 Or. 207. 

52. Graham vy. Conrad, 66 Minn.’ 
471, 69 NW 334; Catlin v. Jones, 56 
Or. 492, 108 P 633. 

53. U. S.—Monger v. Shirley, 131 
U. S. appendix cx, 20 L. ed. 635. 

Ariz.—Thomas vy. Speese, 14 Ariz. 
566, 432: P £137. 

Ark. —Birmingham v. Rice, 90 Ark. 
306, 118 SW 1017; Claiborne vy. Leon- 
ard, 88 Ark. 391, 114 SW 917; Rob- 
inson v. Arkansas L. & T. Co., 72 Ark. 


475, 81 SW 609. 
Cal.—Lent. v. California. Fruit 
161 ‘Cal. 719, Taye 
1002; Matter of Scott, 124 Cal. 671, 
57 P 654; Chase v. Holmes, 19 Cal. A. 
670, 127 P 652; Davey v. Mulroy, 7 
Cal, A.,.1, 93-P 297;-Ford_v.; Cannon, 
5 Cal., A..185;. 89..P; 1071... But {see 
Harlan vy. Prat, 50 Cal. 94, 
ned C.—Lanzilli. v. Morisi, 23 App. 


Fla.—Bishop v. McKay, 43 Fla. 431, 
31 S 348; Pyles v. Beall, 37 Fla. 549, 
20 S 175: Spee aa Vv. Haile, 29 Fla. 
256, 10 S 61 

Ga. ue ae of Peace No. 1 v. Sons 
& Daughters of Peace, 122 Ga. 429, 
50 SE 111. 

Ida.— Johnson v. Bronson, 19 Ida. 
449, 114 P 5; Diamond Bank v. Van 
Meter, 18 Ida. 243, 108 P 1042. 

Ind. —Daugherty v. Payne, 175 Ind. 
603, 95 NE 2338; Crist v. Lockhart, 51 
Ind. 69; Jones v. McGinnis, (A.) 103 
NE 353; Thompson vy. Newsom, 52 
Ind. A. 444, 100 NE 772; National 
Surety Co. v. Button, 41 Ind. A. 301, 
83 NE 644; Cincinnati, ete, KR. .Colsve 
Acrea, 40 "Ind. A. 150, 81 NE 2133 
Doak v. Root, ete., Co., 26 Ind. A. 138, 
58 NE 444; Dougherty v. Brown, 21 
Ind. A. 115, 51 NE 729. 

Iowa.—Biloom v. Sioux City Tract. 
Co,, 122 NW °831; In. re Downs, 141 
Iowa 268,.119 NW 703; Gish v. Cast- 
ner- -Williams, etc., Drain. Dist., 136 
Iowa 155, 113 NW 1757; Rice v. Bol- 
ton, 126 Towa 654, 100 NW 634, 102 
NW 509; State Sav. Bank v. Rat- 
cliffe, 111 Iowa 662, 82 NW 1011: Bax- 
ter v. Rollins, 110 Iowa 310, 81 NW 
586; Pratt v. Pratt, 69 NW _ 1128: 
Flagler v. Cameron, 99 Iowa 744, 68 
NW 580. 
eee .—Hodgson y. Billson, 11 Kan. 

La.—Delay v. New Orleans Land 
Co., 127 La. 724, 53 S 970; Nobles.v. 
Bernet, 109 La. 278, 33 S$ 313. 

Mo.—-Burdett Vv. Dale, 95. Mo, As 
511, 69 SW 480; Tiernan y. Richards, 
7 Mo. A..597. 

Nebr.—Anderson. y. Griswold, 87 
Nebr. 578, 127 NW 883. 

Nev.—State v. Preston, 30 Nev. 301, 
306, 95 P 918, 97 P 388 [eit Cyc]: 
Gaudette Vv. Glissan, 11 Nev. 184. 

N. J.—Seiler v. Simpson, 16 INS +b 
L. 450, 69 A 971, 

N. M.—Paden v. American Placer 
Co., 15 N. M. 345, 110 P 606. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Be 


eases an affirmance,®>* or to render the appeal in- 
effectual as to the particular party not served,®* 
unless the omission or defect may be and is 
waived °° or cured by amendment ;>7 and where the 
appellate court has, in ignorance of the fact that 
no notice has been served, either allowed the sub- 
mission of the cause or rendered a decision, it will, 
In some jurisdic- 
tions, however, service of the process or notice is 


§ 1341] 


“on motion, annul’ such action.®® 


not essential to a transfer of the 
N. Y.—Dewsnap v. Matthews, 

App. Div. 167, 104 NYS 330. 
Oh.—Bechthold v. Fisher, 12 Oh. 

Cir,.Ct..5o9, » Oh. -Cir. Dec. 685. 


Okl.—Oklahoma City v. Wheeland, 


40. Okl. 308, 187 P 1172; Spaulding 
Mfg. Co. v. Buckholtz, 40° Okl. 54, 
135 °-P 10525 Clinton,-ete., R. Co. v. 
Dean, 40 Okl. 51, 185 P 1067; Wat- 
kins v. Barnwell, 35 Okl. 205, 128 P 
511; McConnell v. Security State 
Bank, 35 Okl. 151, 128 P 683; Clark 
Vv. Drake, $33. OKI#525; 126° RP ° 232; 
Anderson vy. McMahon, 33 Okl. 377, 
125 P 455; Hudson v. Lapsley, 29 
‘Okl. 681, 119 P 125; Hartsell v.. Hd- 
wards, 29 Okl. 119, 116 P 942; Cole- 
man v. Eaton, 26 ‘Okl. 858,° 110° P 
672; Holdenville First Nat. Bank v. 
Jacobs, 26 Okl. 840, 111 P 303; Law- 
ton v. Connor, 25 Okl. 398, 106 P 
647; Chicago, etc., R. Co. v. Brad- 
ham, 24°Okl, 250, 103 P 591; Parks 
v. Ada, 24 Okl. 168, 103 P 607; Court 
of Honor v. Wallace, 23 Okl. 734, 102 
P 111; McMurtry v. Byrd, 23 Ok1. 
597, 101 P 1117; Wedd v. Gates, 15 
Okl. 602, 82 P 808. 

Or.—Sitz v. Swain, 56 Or. 544, 109 
P 273. 

Ss. D.—Crouch v. Dakota, R. 
‘Co.,.22 S. D. 263, 117 NW 145. 

Tex.—Davenport v. Field, 12 Tex. 
94; McMillen v. White House Lumber 
‘Co.; (Civ. A.) 149 SW __734;. Eclipse 
Paint, etc., Co. v. New Process Roof- 
ing, etc., Co., 55 Tex. Civ. A. 553, 120 
SW 532; State Nat. Bank v. Dal- 
las, 28 Tex. Civ. A. 299, 68 SW 334; 
Henry v. Boulter, 26 Tex. Civ. A. 
“387, 63 SW 1056; Yarnell v. Burnett, 
25 Tex. Civ. A. 26, 61 SW 153; Cur- 
lin v. Canadian, etc., Mortg. Co., (Civ. 
A.) 87 SW 484 [rev on other grounds 
90 Tex. 376,.38. SW 766]. 

Utah.—Anderson v. Halthusen Mer- 
ceantile Co., 30 Utah 31, 83 P 560. 

Wash.—Robertson Mortg. Co. v. 
‘Thomas, 63 Wash. 316, 115 P 312; 
Beckman v. Brommer, 57 Wash. 436, 
107 P 190; Shipley v. McPherson, 46 
Wash. 172, 89 P 408; Willard v. Fish- 
er, 86° Wash. 229, 78 P 917; Davis v. 
Tacoma R., etc., Co., 35 Wash. 203, 77 
P 209, 66 LRA 802; Best v. Best, 22 
Wash. 695, 60 P 58; Smith v. Beard, 
21 Wash. 204, 57 P 796; Old Nat. Bank 
v. O. K. Gold Min. Co., 19 Wash. 194, 
Ibe Ps 065. : 

And see cases specifically cited su- 
‘pra § 1284 et seq. | 3 

Failure to serve in time see supra 
‘§ 1312. 

{a] Im Louisiana, where an order 
of appeal is granted on motion in 
open court, at a term subsequent to 
that at which judgment was ren- 
dered and signed, and the appellant 
fails to ask for and have served a 
‘eitation of appeal, the appeal will be 
dismissed. Smith v. O’Reilly El. Co., 
134 La. 635, 64 S 494; McCutchen v. 
(Hudson, 132 La. 177, 61 S 157. 

54, Fisher v. Anderson, 101 Mo. 
459, 14 SW 629 (on appeal from coun- 
ity to circuit court). 

55. In re Pendergast, 143 Cal. 135, 
76 P 962; Senter v. De Bernal, 38 Cal. 
637: Beem v. Farrell, 135 Iowa _ 670, 
1413 NW 509; Rice v. Bolton, 126 Iowa 
1654, 100 NW 634, 102 NW 509; Merk 
v. Bowery Min. Co., 31 Mont. 298, 78 
RP 519; Hall v. New York, 79 App. 
Div. 102, 79 NYS 979 [mod 176 N. Y. 
293, 68 NE 3863]. See also supra §$§ 
1311, 1319-1320, 1335. 

fa] -Partnership.—Where a judg- 


etc., 


119 j 


APPEAL AND ERROR. 


to appellant.** 


cause and juris- | peal, since the 
ment is in favor of a firm and its 
members and notice of appeal is not 
served on the firm, no relief against 
the members dependent on a reversal 
as against the firm can be granted, 
for the appeal cannot be prosecuted 
as to it. Baxter v. Rollins, 110 Iowa 
310, 81 NW 586. 

56. As to waiver see infra § 1342 
CLESeas 

57. As to amendments see supra §§ 
1299, 1300, 1316,-1332, 1340. 

58. Ex p. Crenshaw, 15 Pet. (U. 
S$.) 119, 10 L. ed. 682; Johnson v. Mil- 
ler, 43 Ind. 29. 

59. U. S.—Brown vy. McConnell, 124 
U.S. 489, 8° SCt: 559, 34 “Tied: 495; 


Hewitt v. Filbert, 116 U. S. 142, 6 
SCt 319, 29 L. ed. 581; Dodge v. 
Knowles, 114 U. S.. 430, 436,°5 SCt 


1108, 1197, 29 L. ed, 144, 296; Chicago, 
ete; -R>-Co.-v: Blair, “1000... 'S:- 661; 25 
L. ed. 587; Dayton. v. ash, 94 U. S. 
112, 24 L. ed. 83; Sutherland v. 
Pearce, 186 Fed. 783, 108 :‘CCA 653 
[vacating order of dismissal 183 Fed. 
1023, 105 CCA 664]; Lockman v. Lang, 
132° Wed. “i, +'65> CCA, 621 + Berliner. 
Gramophone Co. vy. Seaman, 108 Fed. 
714, 47 CCA 630. But see Kidder v. 
Fidelity Ins., etc., Co., 105 Fed. 821, 
44 CCA 593; Railroad Equipment Co. 
v. Southern R. Co., 92 Fed. 541, 34 
CCA-519; Altenberg v. Grant, 83 Fed. 


hau 28 CCA 244, 85 Fed. 345, 29 CCA 
oof la—Cooper v. Maclin, 25 Ala. 


Ark.—Claiborne v. Leonard, 88 Ark. 
391, 114 SW 917; Robinson vy. Arkan- 


sas- Loan, etc, Co, 72 Ark,—475,. 81 
SW 609. 

~ La.—Gagneaux v. Desonier, 109 La. 
460, 33 S 561. 


Nebr.—Shold v. Van ‘Treeck, 
Nebr. 99, 117 NW.1138. 

And see other cases supra § 1284. 

[a] Jurisdiction entertained in ab- 
sence of motion to dismiss.—Mac- 


82 


eee v. Poulos, 32 App. (D. C.) 
[b] Appeal in chancery.—Want of 


notice of the appeal itself does not 
necessarily require the dismissal of 
an appeal in chancery, the notice be- 
ing merely to enable appellee to pre- 
pare for the appeal, and he being, 
besides, entitled to a notice of hear- 


ing. Simpson vy. Mansfield, ete, R. 
Co., 38-Mich. 626. See also as to 
writs of error in Texas Lacey v. 
Ashe, 21 Tex. 394. 

[c] On appeal in equity under the 
federal practice jurisdiction of the 
court is acquired on the allowance of 
the appeal, and service of citation on 
appellee is needful only to docket the 
appeal for hearing when allowed 
without his presence, either actual 
or constructive, ‘and where the ap- 
peal is allowed during the term all 
parties are constructively present and 
service is not required, but, where 
the appeal is allowed after the term 
in the absence of appellee, service 
must be made before the appeal is 
docketed for hearing. Pooler v. 
Hyne, 202 Fed. 194, 120 CCA 408. 

{d] Failure to serve upon all 
appellees.—(1) Where an appeal has 
been entered, and citation issued to all 
parties interested, and there has been 
service of such citation on one or 
more of such appellees, the failure to 
make legal service on the other ap- 
pellees will not vitiate the appeal, 
and the appellate court may issue a 
new citation, returnable to its suc- 


psy 1289 


diction of the appellate court, and omission thereof 
or defects thereim may be cured in the appellate 
court,°? and the appellate court may grant relief 
where the omission or defect is due to excusable 
mistake, or inadvertence,°° or to the fault of the 
clerk, sheriff, or other officer, and is not imputable 
It has also been held that failure 
to serve a notice of appeal required only by a rule 
of the court is not ground for dismissing the ap- 


court cannot, by a rule, deprive 


ceeding term. Weston v. Bonney, 37 
Fla. 374, 19 S 694; Guarantee Trust, 
etc, Co. v. Buddington, 23 Fla. 514, 
2 S 885. (2) So under Civ. Code § 
569 (Gen. St. [1909] § 6164), appear- 
ing defendants cannot procure dis- 
missal of an appeal merely because 
other parties:whose rights are sought 
to be affected, but who did not ap- 
pear below, were not served with no- 
tice of appeal. Clark v. Shoesmith, 
91 Kan. 797, 139 P 426. 

fe] In Illinois (1) the failure of 
an appellant to give notice to the ad- 
verse party of the time and place of 
filing his przcipe for a record, as re- 
quired by Practice Act (1907) § 81, 
is not ground for dismissing the ap- 
peal (Peo. v. Union Gas, ete., Co., 258 
Ill. 193, 101 NE 421), (2) but-may be 
a reason for taxing unnecessary costs 
(Belchner v. Consolidated Coal Co., 
176 Til. A. 411). 

60. Hutts v. Martin, 131 Ind. 1, 30 
NE 698, 31 AmSR 412; Childers v. 
Lahann, 18 N. M. 487, 138 P 202; Hall 
v. New York, 79 App. Div. 102, 79 
NYS 979 [mod 176 N. Y. 293, 68 NE 
363]; Cooper v. Cooper, 76 App. Div. 
221, 78 NYS 397 (under Code Civ. 
Proc. § 1303); Wilson v. Kryger, 26 
N. D. 77, 1483 NW 164, 51 LRANS 760 
(under Rev. Code § 7224, and Practice 
Act § 7). 

61. Martin Mach. Works v. Miller, 
132 Ala. 629, 32 S 805; Kimbrell v. 
Rogers, 90 Ala. 339, 7 S 241; Hutts v. 
Martin, 131 Ind. 1, 30 NE 698; 31 
AmSR 412; Simonton vy. Mitchel, 113 
La, .921, 37. S.877 (failure of city 
judge to issue citation); Gagneaux v. 
Desonier, 109 La. 460, 33 S 561; Cock- 
erham v.. Bosley, 52 La. Ann. 65, 26 
S 814; Ulman v. Briggs, 32 La. Ann. 
655; Hearing v. Mound City L. Ins. 
Co., 29. La. Ann. 832; Borde’ y. EHEr- 
skine, 29 La. Ann, 822; Arrington v. 
Arrington, 114 N. C. 113, 19 SE 105. 
Fae also supra §§ i802, 1303, 1312, 


[a] But where the irregularity is 
not remedied, by suggestion of appel- 
lant, under a rule of the court, the 
appeal may be dismissed. O’Mara v. 
pbese R. Co., 150 Ind. 648, 50 NH 
821. 

[b] The clerk of the supreme 
court is not charged with the duty 
of keeping advised of the various 
changes which may take place in the 
parties after judgment, and is not 
responsible for the making of cita- 
tion on proper persons, and therefore, 
where, after judgment in favor of a 
minor in an action in which she was 
represented by her tutor, his resig- 
nation was accepted, and another per- 
son qualified as her dative tutor, and 
defendant applied by petition for a 
devolutive appeal, and asked for cita- 
tion, but did not name the person 
upon whom citation was to be made, 
and filed no pleadings after a motion 
to dismiss for want of. citation, it 
was held that the appeal should be 
dismissed. Nobles v. Bernet, 109 La. 
218,-39 S. 313. 

[c] Fajlure to pray for issuance 
of citation.—Where the party cast 
makes no application for appeal at 
the term at which the judgment was 
rendered, and at a subsequent term 
makes his application by motion with- 
out praying for the issuance of cita- 
tion, the failure to cite the appellee’ 
cannot be attributed to the clerk or 
sheriff. McCutchen v. Hudson, 132 
La. 177, 61-S 157. 
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itself of a jurisdiction conferred upon it by law.*%? 

[§ 1342] 6. Waiver of Process or Notice and 
of Defects Therein—a. In General. 
it has been held that the parties could not by stipu- 
lation or consent waive the issuance, service, or 
filimg of the process or notice of appeal required 
by the statute, or defects therein which would other- 
wise be fatal, on the ground that the statutory 
process or notice was essential to the appellate ju- 
risdiction, and such jurisdiction could not be con- 
The question, however, de- 
pends upon the terms and intent of the statute and 
the nature of the objection, and the general rule 
under most of the statutes is that the process or 
notice on appeal or error is intended for the bene- 
fit of appellee or defendant in error and may be 
In any case there 
must of course be competent and sufficient evidence 


ferred by consent.*? 


waived by him or his attorney.®* 


yrs Shook vy. Proctor, 26 Mich. 
3 63. Cal.—Bonds v. Hickman, 29 


Cal. 460 (filing of notice of appeal). 

Colo.—Slattery v. Robinson, 7 Colo. 
A. 22, 42 P 179 (failure to serve no- 
tice of appeal in time). 

Dak.—Matter of Gold St., 2 Dak. 
39, 3 NW 311 (failure to serve notice 
of appeal). 

Fla.—Dillard v. Agnew, 87 Fla. 56, 
19 S 338; Pontier v. Jeffares, 25 Fla. 
844, 6 S 830 (in both cases, failure 
to issue and serve citation). 

Ind.—National Surety Co. v. But- 
ton, 41 Ind. A. 301, 83 NE 644 (fail- 
ure to give notice ‘to coparties with- 
in time prescribed by law). 


1089; State Sav. Bank v. Ratcliffe, ali 
Iowa 662, 82 NW 1011 (unsigned no- 
tice of appeal); Doerr v. Southwest- 
ern Mut. Life Assoc., 92 Iowa 39, 60 
NW 225 (same point); Ash v. ‘Ash, 
90 Iowa 229, 57 NW 862; Brier v. 
Chicago, ete., R. Co., 66 Towa 602, 24 
NW 232 (failure to serve notice of 
ape on clerk). 

Mo.—Wright v. Hink, 193 Mo. 130, 
91 SW 933 (two necessary parties not 
served). 

Nev.—Marx v. Lewis, 24 Nev. 306, 
53 P 600 (failure to serve and file no- 
tice of appeal). 

N. Y.—Peo. y. Eldridge, 7 HowPr 
notice of ap- 


68, 102 


108 (failure to serve 
peal in time). 

Or.—Barde v. Wilson, 54 Or. 
P 301; Rodman y. Manning, 50 Or. 
506, 93 P 866; Oliver v. Harvey, 5 Or. 

- 860 (in all three cases, failure to 
serve and file notice of appeal at the 
time and in the manner prescribed 
by statute). 

Tex.—Western Union Tel. Co. v. 
O’Keefe, 87 Tex. 423, 28 SW 945; Burr 
v. Lewis, 6 Tex. 76; ‘San Antonio, etc., 
R. Co. v. McDonald, (Civ. A.) 31 SW 
72 (in all three cases, failure to give 
notice of appeal as required by the 
statute). 

Utah.—Anderson v. Halthusen Mer- 
cantile Co., 30 Utah 31, 83 RP 560 
(failure to’ serve and file notice of 
appeal within time prescribed). 

Wash.—Sawtelle v. Weymouth, 14 
Wash. 21, 438 P 1101; Marsh v. Dege- 
ler, 3 Wash. aleecnlh ’P 1073 (in both 
cases, notice of appeal jurisdictional 
and cannot be waived). 

See also infra § 1342. 

Waiver of writ of error see supra 
§§ 1287, 1296. 

[a] Contradicting stipulation that 
notice has been filed.—But even 
where it. is held that filing of notice 
of appeal cannot be waived by agree- 
ment it has been held that, if it is 
stipulated in the transcript that no- 
tice of appeal was filed in the court 
below and served, the appellate court 
cannot receive evidence contradicting 
athe stipulation, and will not dismiss 
the appeal on the ground that no no- 


tice was in fact filed. Bonds  v. 
Hickman, 29 Cal. 460. 
64. U. S.—Bigler’ v. Waller, 12 
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In some eases 


agreement,.°® 


duly signed.°®® 


Wall. 142, 20.L. ed. 260; U. S. v. 

Gomez, 1 ‘Wall. COO SSL ‘ed. 677. 
Cal.——Peo. v. Grigsby, 62 Cal. 482; 

Livermore vy. Webb, 56 Cal. 489. 


Colo.—Brown v. Keegan, 382 Colo. 
463, 76 P 1056. 
Ds C.—Parish v. Hedges, 384 App. 


20; Dowling v. Buckey, 26 App. 266. 

Ga. —Crovatt v. Baker, 130 Ga. 507, 
61 SE 127; Attaway v. Herrington, 7 
Ga. A. 381, 66 SE 1036. 

Ida.—Wilson v. Wilson, 6 Ida. 597, 
57_P’ 708. 

Ind.—Kline v. Hagey, 169 Ind. 275, 
81 NE 209; Cambria Iron Co. v. Union 
Trust Co., 154 Ind. 2917; 55 NE 745, 
56 NE 665, 48 LRA 41; Pritchett v. 
McGaughey, 151 Ind. 638, 52 NE 397. 

Wy ean oe U9 Vv. Riges; 2¢A:) oz 


Ky.—Mudd v. German Ins. Co., 56 
SW 977, 22 KyL 308. 

Mass.—Daley vy. Francis, 153 Mass. 
8, 26 NE 132. 

Mich.—Lum y. Fairbanks, 155 Mich. 
23, 118 NW 578; Hirsh y. Fisher, 138 
Mich. 95, 101 NW 48. 

Miss.—McAllister  v. 
101 Miss. 132, 57 °S 547, 

Mo.—Fisher vy. Anderson, 101 Mo. 
459, 14 SW 629; McDonough y. Daly, 
38 Mo. A. 606 (attorney may waive 
notice of appeal). 

Mont.—Stephens v. Conley, 48 
Mont.. 252, 138 P 189; Davidson v. 
O’Donnell, 41 Mont. 308, 312, 110 P 
645 [quot Cyc]. 

Nebr.—Haylen vy. Missouri Pac. R. 
Co., 28 Nebr. 660, 44 NW 873; Mc- 
Donald v. Peniston, 1 Nebr. 324. 

Oh.—Akron, ete, R. Co. v. Weed- 
man, 83 Oh. St. 88, 93 NE 528. 

Tenn.—Tipton v. Tipton, 118 Tenn. 
691, 104 SW 237 (failure to serve 
notice of application for writ of 
error). 

W. Va.—Dent v. Pickens, 61 W. ‘Va. 
488, 58 SE 1029. 
ot .—Valade v. Leroux, 2 DomLR 

And see cases 
tions. See also infra § 1342. 

[a] Authority to waive.—aA letter 
from the attorney for defendant in 
error to another attorney merely re- 
questing him to see that the case 
made contains nothing improper does 
not authorize the latter to waive 
service of the summons in error. 
Clinton, ete., R. Co. v. Dean, 40 Okl. 
51 35 PLOT. 

65. Plauche v. Marigny, 6 La. 111. 

[a] Proof of waiver.—Waiver of 
citation cannot be proved as a matter 
in pais by an affidavit of the clerk. 
It must appear of record or at least 
be established by the party’s written 
admission. Plauche vy. Marigny, 6 


ar gn 
U. S.—U. S. v. Gomez, 1 Wall. 
690, 17: L. ed. 677. 

Ga.—Crovatt v. Baker, 130 Ga. 507, 
61 SE 127; Attaway v. Herrington, 7 
Ga. A. 381, 66 SE 1036. 

(A252). P 


Kan. —Taylor v. Riggs, 
Mass.—Daley v. Francis, 153 Mass. 


Richardson, 


in following sec- 


910. 


of the waiver.® 

[§ 13843] b. What Constitutes a “Waiver—())4a 
Stipulation or Agreement. Where process or notice 
or a defect therein may be waived at all, it may 
of course be waived by express stipulation or 
It has been held therefore that no 
citation is necessary in a case where, in point of 
fact, by agreement of parties, actual notice of an 
intention to appeal appears on the record,®* and 
service of summons in error may be waived by an 
agreement made publicly in open court or in writing 
But it has been held that an oral. 
agreement by counsel out of court to waive service. 
of summons in error will not be enforced;°® and in 
any case the stipulation or agreement must cover 
the particular omission or defect complained of or 
be inconsistent with an objection thereto.”° 
waiver of due service on appellee or his attorney is 


Se 


[§§ 1341-1343. 


The 


8, 26 NE 132 See Pub. St. 
[1882] c¢ 156 § 9). 

Nebr.—Haylen v. Missouri Pac. R- 
Co., 28 Nebr. 660, 44 NW 873. 

[a] Coparties.—Filing a disincli- 
nation to appear and a waiver of no- 
tice is sufficient to authorize the 
court to take jurisdiction of the ap- 
peal under the Indiana statute pro- 
viding that, if part of several co- 
parties desire to appeal, they shall 
serve notice on all the other copar- 
ties who shall be deemed to have 
joined, unless they appear and de- 
cline, and, if they decline, they shall 
not thereafter appeal. Pritchett Vv. 
McGaughey, 151 Ind. 638, 52 NE 397; 
Forsythe v. Hammond, 142 Ind. 505, 
40 NE 267, 41 NE 950, 30 LRA 576. 

[b] Stipulation that appeal has 
been perfected.—A stipulation filed 
on appeal by the attorney of record 
for a party and signed by him as ,at= 
torney for such party, stipulating 
that the appeal has been “perfected,” 
waives any failure to serve notice of 
appeal on such party. Burnett v. 
Piercy, 149 Cal. 178, 86 P 603. 

CY iG Ui enh Gomez, 1 Wall. (U. S.) 
CIO nm Lie ls Rede. Git. 

68. Haylen v. Missouri Pac. R. Co., 
28 Nebr. 660, 44 NW 873. : 

[a] After plaintiffs in error have 
made and served a case made, and 
it has been settled and certified by 
the trial judge, the attorney for de- 
fendants in error may, prior to the 
filing of the petition in error, waive 
in writing the issuance and service 
of summons in error. Taylor v. 
Riggs, (Kan. A.) 52 P 910. 

69. Haylen v. Missouri Pac. R. Co., 
28 Nebr. 660, 44 NW 87 

70. Moulton v. Ellmaker, 30 Cal. 
527; Durant v. Abendroth, 8 NYCiv 
Proc 87 [akiroseiNiay. Super. U5. 

{a] Mlustrations.—Thus failure to 
serve or file a notice of appeal or 
an irregularity or defect therein is 
not waived (1) by a stipulation that 
no execution shall issue until the de- 
termination of the appeal (Moulton 
v. Ellmaker, 30 Cal. 527); (2) nor by 
filing in the lower court a stipulation 
of the parties that certain exhibits 
need not be printed for the purposes 
of review (Chisum v. Ayer, 4 N. M. 
48, 12 P 697); (3) nor by a stipula- 
tion extending the time to serve a. 
proposed case on appeal, it appear-. 
ing that the attorney, at the time of 
granting the extension, refused to re- 
ceive the notice of appeal on the 
ground that the time in which to 
serve it had expired’ (Durant v. 
Abendroth, 8 NYCivProc 87 [aff 53 
N. Y. Super. 15]); (4) and the issu- 
ance and service of a writ of error 
and citation is not waived by an 
agreement between cross appellants, 
to use one transcript of the rec- 


ord on appeal (Pontier v. Jef- 
fares, 25 Fla. 844, S 880). 65) 
Nor is the issuance and _ service 


‘of a citation in error waived by a 


writing signed by the attorney for 
defendant in error which acknowl- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a | bes 
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§§ 1343-1345] 


personal, and does not waive other statutory re- 
quirements, as the service of the notice on the 
clerk ™ and the filing of the notice.?? 

(2) Acceptance or Admission of Serv- 
It is also held, except where there can be no 
waiver or acceptance of service,’® that actual service 
of process or notice or defects therein are waived 
by an admission or acceptance of service by the 
party to be served, or his attorney.” 
admission or acceptance must be sufficient to cover 
the objection claimed to have been waived,” and 
it has been held therefore that acceptance of serv- 
ice is not a waiver of objection that the process or 
notice was not served in time,’® and an indorse- 
ment by an attorney on a notice of appeal, admit- 
ting ‘‘the receipt of a copy of the within paper’’ on 
a certain date, admits nothing except a servite of 
a-copy of the paper on that date, and does not 


[§ 1344] 
ice. 


edges the receipt of plaintiff’s brief 
and waives service of notice there- 
of. Bird Canning Co. v. Cooper Gro- 
cery Co., 24 Tex. Civ. A. 412, 58 SW 
1038, 61 SW 1103. (6) And where 
respondents file stipulations postpon- 
ing the oral arguments and enlarg- 
ing the time in which parties shall 
file briefs, reserving therein all ob- 
jections, etc., that either party may 
have under the rules of court, they 
do not thereby waive any objection 
to the regularity of the filing and 
service of notice of appeal, given 
them by a rule of court requiring 
objections to the notice of appeal, 
etc., or to its proper service or proof 
of service, to be. taken at the first 
term after the transcript is filed. 
Brooks v. Nevada Nickel Syndicate, 
eA Nen. 264, 522 bd. ; 

[b] Ignorance of omission.— 
Where, after the expiration of the 
time allowed appellant for furnish- 
ing the trial judge with notice of 
the appeal, the appellee, in ignorance 
of the failure of appellant to furnish 
such notice, signed an agreement as 
to what papers should constitute the 
record of appeal, and as to when the 
record should be served, it was held 
that the right to take advantage of 
the failure to furnish notice was not 
waived. Gibbes v. Greeneville R. Co., 
4S. C. 385. 

71.. Carr v. Staté, 1 Kan. 331. 

72. Bonds v. Hickman, 29 Cal. 460; 

. Marx v. Lewis, 24 Nev. 306, 53 P 600; 
Oliver v. Harvey, 5 Or. 360. 

73. State Sav. Bank v. Ratcliffe, 
111 Iowa 662, 82 NW 1011;. Doerr v. 
Southwestern Mut. Life Assoc., 92 
Iowa 39, 60 NW 225 (in both cases, 
acceptance of service of unsigned no- 
tice not a waiver of the defect, the 


notice being jurisdictional); Port 
Blakely Mill. Co. v. Clymer, 1 
Wash. T. 607 (actual service on 
Glee necessary). See also supra § 
1342. 

74. U. Si—Bigler v.. Waller, 12 
Wall 142, 20 lL. ed. 260 (error in 


mode of addressing citation). 
Cal.—Peo. v. Grigsby, 62 Cal. 482; 

Livermore v. Webb, 56 Cal. 489. 
Ga.—Bliss v. Stevens, 13 Ga. 401. 


Ida.—Wilson vy. Wilson, 6 Ida. 597, 
bie E708" 
La.—In re Great Southern Lumber 


Wo. 132 La. 989, 62S 117; Kerlec ve 
New Orleans Land Co., 130 La. 111, 
57 S 647; Hill v. Bowden, 3 La. Ann. 
258 (holding that, where an appellee, 
by his attorney, wrote at the foot of 
the petition of appeal and the order 
granting it the words ‘Service ac- 
cepted,” this included a waiver of ci- 
tation). 

Mo.—Cella v. Schnairs, 42 Mo. A. 
316 (holding that acceptance of serv- 
ice by an attorney of an unsigned no- 
tice is a waiver of the defect). 

Or.—Bowman v. Metzger, 27 Or. 23, 
39 P 3, 44 P 1090. 

Tex.—Holloman v. Middleton, 23 
Mex... 537% . 

Propriety and sufficiency of ad- 
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ice or filing.”” 


[§ 1345] 


But the 


mission or acknowledgment as proof 
of service see supra § 1340. 

[a] Objections as to time of serv- 
ice waived.—Struver y. Ocean Ins. 
Co.,, 9 AbbPr (Ni) 2Y¥,)- 23. And “see 
Kerlec v. New Orleans Land Co., 130 
La. 111, 57 S 647 (holding that ap- 
pellee accepting service of petition 
of appeal cannot urge that the notice 
should have been served before the 
return day). 

[b] Failure to state place of serv- 
ice is not material where the attor- 
ney admits due service. Sackman v. 
Thomas, 24 Wash. 660, 64 P 819. 

[ec] Two petitions of appeal.—Al- 
though there are two distinct peti- 
tions of appeal, returnable at differ- 
ent times, and two distinct citations, 
of different dates and with different 
return days, yet, where there is but 
one transcript, and either citation is 
sufficient, and upon one citation ap- 
pellee’s counsel has indorsed: ‘“Serv- 
ice accepted and cognizance of the 
appeal taken,” the appeal will not be 


dismissed. Littleton y. Pratt, 10 La. 
Ann. 487. 

75... Towdy wv. Ellis, 22 Cal. 650: 
Dillard v. Agnew, 37 Fla. 56, 19 S 


338; Brooks v. Nevada Nickel Syndi- 
cate, 24 Nev. 264, 52 P 575. 

[a] Acknowledgment of notice to 
take deposition.—In Gluck vy. Diebold, 
1 Mo. A. 265, it was held that the ac- 
knowledgment of notice for the tak- 
ing of depositions in the cause, with 
the waiver of dedimus, was not a 
waiver of notice of appeal. 

[b] Citation not waived.—‘A mere 
notice, signed by solicitors for ap- 
pellants to solicitor for appellees that 
they have taken an appeal from a de- 
eree of the Circuit Court to a desig- 
nated term of this court, upon which 
solicitor for appellees has endorsed 
‘I accept service of a copy hereof,’ is 
not sufficient to give this court juris- 
diction of the persons of the appellees. 
Such notice is not equivalent to the 
judicial writ of citation, and such ac- 
ceptance of service does not waive 
the issuing and service of a citation. 
The appellees never having appeared 
in this court, we have no jurisdiction 
over them, and can not enter any 
judgment affecting their rights.” Dil- 
lard v. Agnew, 37 Fla. 56, 19 S 388. 

[ec] Want of authority of attorney 
after death of party.—Where a motion 
for a new trial was properly made, 
and notices of appeal were properly 
given by cross defendants other 
than a cross defendant and original 
plaintiff who died subsequently to 
the rendition of the judgment, and 
whose attorney gave notice of appeal, 
and respondents did not mislead the 
opposing counsel or the administra- 
trix of the deceased party, it was 
held that respondents, although par- 
ticipating in the proceedings for new 
trial, and accepting service of the no- 
tice of appeal without objection, were 
not estopped from moving for the dis- 
missal of the appeal of the deceased 
party for want of authority of the 


Ps Cod] 11944. 


operate as a waiver of objection to the time of serv- 


(3) Appearance; Joinder in Error, Fil- 
ing or Exchanging Briefs, Motion to Dismiss, Etc. 
A general appearance by appellee or defendant in 
error in the appellate court will not cure a failure 
to issue or serve process or notice of appeal or fatal 
defects therein where the process or notice is, under 
the statute, an essential step in perfecting the ap- 
peal or proceeding in error and necessary, there- 
fore, to give jurisdiction of the subject matter and 
not merely of the parties;’* but where the process 
or notice of appeal is required merely to confer 
jurisdiction of the person, or the defects therein 
are such as may be waived, a general appearance 
without objection will operate as a waiver thereof 
or of the defects therein.”® 
there is such a waiver, as a rule, if the party en- 


And in the latter case 


attorney to give notice thereof. Dei- 
ter v., Kiser? 158) Cal. 259, 110) 2 92ke 

76. Towdy v. Ellis, 22 Cal. 650 (ac- 
ceptance or admission of service ‘‘to 
have been made this day’’); Studer v. 
Federle, 57 Mo. A. 534. 

77. Brooks v. Nevada Nickel Syn- 
dicate, 24 Nev. 264, 52 P 575. 

78. Iowa.—Knight v. Acton, 109 
NW 1089 (failure to serve notice of 
appeal on all coparties); Ash v. Ash, 
90 Iowa 229, 57 NW 862 (holding that 
an appeal by some of defendants, 
without serving the notice of appeal 
on their codefendants, does not give 
the appellate court jurisdiction of the 
subject matter, so as to enable the 
appellants to impart jurisdiction of 
the persons of the codefendants by the 
latter filing their appearances in 
court); Brier v. Chicago, ete., R. Co., 
66 Iowa 602, 24 NW 232 (failure to 
serve notice of appeal on clerk of 
court). 

Nev.—Marx v. Lewis, 24 Nev. 306, 
53 P 600. 


Or.—Rodman v. Manning, 50 Or. 
506, 93 P 366. 
Tex.—Western. Union Tel. Co. v 


O’Keefe, 87 Tex. 423, 28 SW 945; San 
Antonio, etce., R. Co. v. McDonald, 
(Cive Aa) ou SIW. 72. 

Wash.—Marsh vy. Degeler, 3 Wash. 
CUE PC B22 GUO ARE 

See also supra § 1342. 

Effect of appearance in general see 
infra §§ 1362, 1363. 

[a] Im Connecticut a general ap- 
pearance is not, of itself, a waiver of 
the right to object to a defect in the 
process. In re S eae Sty v.asCor 


70- Conn. 329, 39 y 

79. | Us. .S.—U, S.v. Armejo, 131 =U: 
S. “appendix Ixxxil, 18%; ed. 247; 
Richardson vy. Green, 130 U. S. 104, 9 
SCt 4438, 32 L. ed. 872; Renaud v. 
Abbott, 1176 °U. S.) 277, 6 SCt 1194; 
29 L. ed. 629; Sage v. Central R.-Co., 
U. S. 712, 24 L. ed. 641; Bigler 
v. Waller, 12 Wall. 142, 20 L. ed. 260; 
Pierce v. Cox, 9 Wall. 786, 19 LL. ed. 
786;, Alviso v. U.S., 5 Wall. 824, 18 
L. ed. 492; Buckingham v. McLean, 
13, lows o0 a4 seed 9 0S UL ore 
Yates, 6 How. 605, 12 LL. ed. 575; 
U. S. Trust Co. v. Western Contract 
Co., 81 Fed. 454, 26 CCA 472; An- 
drews v. National Fdy., ete., Works, 
77 Fed. 774, 23 CCA 454, 36 LRA 139; 
U. S. v. Hopewell, 51 Fed. 798, 2 CCA 
510; Freeman v. Clay, 48 Fed. 849, 1 
CEA Ald; 

Ala.—Alexander v. Nelson, 42 Ala. 
462; Carter v. Thompson, 41 Ala. 375; 
Thompson v. Lea, 28 Ala. 453; Cooper 
v. Maclin, 25 Ala. 298; De Sylva v. 
Henry, 3 Port. 132; Naylor v. Phil- 
lips, 3 Stew. 210. 

Cal.—Bell v. San Francisco Say. 
Union, 153 Cal. 64, 94 P 225; Valley 
Lumber Co. v. Struck, 146 Cal. 266, 
80 P 405; Hibernia Sav., ete. Soc. 
v. Lewis, 111 Cal. 519, 44 P 175; Mc- 
Leran v. Shartzer, 5 Cal. 70, 68 AmD 
PEs EB OMe Hst., 4 Cal. A. 162, 87 


Colo.—Rudolph v. Rudolph, 50 Cola. 
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titled to object to the jurisdiction joins in error *° 
or joins issue on the merits,** submits the cause 
without objection,®? joins in requesting its submis- 
sion,®* or notices it for hearing,** indorses approval 
of the bond,®* files or exehanges a brief on the 
merits 8° or accepts an allowance of time to file a 


243, 114 P 977; Coby v. Halthusen, 16 
Colo. 10, 26 P 148; Robertson  v. 
O’Reilly, 14 Colo. 441, 24 P 560;. En- 
gel vy. Atkinson, 18 Colo. A. 267, T1 


P 683. 

Fla.—Ray v. Trice, 48 Fla. 297, 37 
S 582; Garrison v. Parsons, 41 Fla. 
148, 25 S 336; State v. Canfield, 40 
Filan 66; 20 8S 591,042, DRA. 72> Pyles 
v.. Beall, 37-Fla: 5649; 20 S 775; Op- 
penheimer v. Guckenheimer, 34 Fla. 
13, 15 S 670; Williams v. La-Peno- 
tiere, 26 Ma. seo, vo S69. 

Tda.—Wilson v. Wilson, 6 Ida. 597, 
57 P 708; Moore v. Koubly, ildaa 55: 

Til.—Schnell v. North Side Planing 
Mill Co., 89 Il]. 581; Burns v. Nich- 
ols, 89 Ill. 480; Smith v. Wright, 71 
net 167; Long v. Trabue, 8 Ill. App. 

Ind.—Cleveland, ete, R. Co. v. 
Smith, 177 Ind. 534, aM NE 164; Cam- 
bria Iron Co. v. Union Trust Co., 154 
Ind. 291, 55 NE 745, 56 NE 665, 48 
LRA 41; Lovcheim vy. Seeley, 151 
Ind. 665, 43 NE 646; Lowe v. Turpie, 
147 Ind. 652, 44 NE 25, 47 NE 150, 
37 LRA. 233; Hazelton v. DePriest, 143 
Ind. 368, 42 NE 751; Schmidt — v. 
‘Wright, 88 Ind. 56; Beck v. State, 72 
Ind. 250; Field v. Burton, 71 Ind. 
380 (failure to give notice to a co- 
party); State v. Hattabough, 66 Ind. 
223; Jeffries v. Orndorf, 44 Ind. A. 
225, 88 NE 958. 

Ind. T. f 7 v. Newman, 1 Ind. 
T. 284, 37 SW 54. 

Iowa.—Morrow v. Carpenter, 1 
Greene 469. But under present stat- 
ute see cases in preceding note. 

Kan.—Robinson Female Seminary 
v. Campbell, 60 Kan. 60, 55 P 276; 
Magee v. Hartzell, 7 Kan. A. 489, 54 

v. German Ins. Co., 


Pei129- 

Ky.—Mudd 56 
SW 977, 22 KyL 308. 

La.—In re Great Southern Lumber 
Co., 132 La, 989, 62 S 117;. Vallee v. 
Hunsherry, 108 La. 1386, 32 S 359; 
Baumgarden’s Succe., 35 La. Ann, 127; 
Richardson v. Cramer, 28 La. Ann. 


357; State v. Graham, 25 La. ‘Ann. 
440; Foute v. New Orleans, 20 La. 
Ann. 22; Dunbar v. Owens, 10 Rob. 
ae? Carmichael v. Armor, 1 Rob. 
1 


Mich.—Hirsh vy. Fisher, 138 Mich. 
95, 101 NW 48; Durfee v. McClurg, 
5 Mich. 532. 

Miss. “McAllister v. Richardson, 
101 Miss. 132, 57 S 547 (entry of ap- 
pearance before return day by mo- 
tion to docket and dismiss). 

Mo.—Kenner v. Doe Run Lead Co., 
141 Mo. 248, 42 SW 683; Fisher v. 
Anderson, 101 Mo. 459, 14 SW 629; 
Rector v. St. Louis County Cir. Ct., 
1 Mo. 607; McNeely v. Bartlett, (A.) 
95 SW 273; Igo v. Bradford, 110 Mo. 
A. 670, 85 SW 618 (in both cases, 
failure to give the notice required by 
statute of the suing out of a writ 
of error); Deatley v. Potter, 29 Mo. 
A. 222. 

Mont.—Davidson v. O’Donnell, 41 
Mont. 308, 312, 110 P 645 [auot Cyc]; 
Payne vy. Davis, 2 Mont. 381. 

Nebr.—Minneapolis Harvester Works 
v. Hedges, 11 Nebr.- 46, 7 NW 531; 
McDonald v. Penniston, 1 Nebr. 324. 

N. M.—Dailey v. Foster, 17 N. M. 
Olio LoS aad 

N. Y.—Pickersgill v. Read, 7 Hun 
636; Coppernoll v. Ketcham, 56 Barb. 
1113; Silsbee v. Gillespie, 9 AbbPrNS 
139; Tripp v. De Bow, 5 HowPr 114; 
Guilderland v. Knox, 5 Cow. 363. 

N. D.—Wocds v. Walsh, 7 N. D. 376, 
75 NW 767 (objection that attorney 
signing notice of appeal was not ap- 
pellant’s attorney). 

Oh.—Mason vy. Alexander, 44 Oh. 
St. 318, 7 NE 345; King v. Penn, 43 
Oh St. 57, 1 “NH 84; Hammond: vy, 
Hammond, 21 Oh. St. 620. 
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nation,®?® moves 


R. I.—Sprague v. Luther, 7 R. IL 
581. 

S. D.—Holden v. Haserodt, 2 S. D. 
220, 49 NW 97. 

Tenn. —Tipton v. Tipton, 118 Tenn. 
691, 104 SW 2387 (holding that par- 
ties, by joining in a motion to dis- 
miss a writ of error, waive service 
of notice of application for the writ); 
Donaghy v. McCorkle, 118 Tenn. 73, 
98 SW 1050. 

Tex.—Ricker v. Collins, 81 Tex. 662, 
17 SW 378; Hayworth v. Rogan, 77 
Tex. 362, 14 SW 70; Lewis v. Mills, 
29 Tex. 124; Morrison ve Lewis, 13 
Tex. 64; Hall v. La Salle. County, 
(Civ. A.) 46 SW 863; Talbert v. Bar- 
bour, 16 Tex. Civ. A. 63, 40 SW 187. 

Utah.—Belleville Pump, eve, 
Works v. Samuelson, Tavera. 
51 P 150 (where the appearance of 
codefendants was entered after a mo- 
tion to dismiss for want of notice 


to them, and before the case was 
called). 

Wash.—Schwabacher vy. Wells, 1 
Wash, T. 506. 


W. Va.—Dent v. Pickens, 61 W. Va. 
488, 58 SE 1029. 

Wis.—Kasson Vv. Brocker, 47 Wis. 
79, 1 NW 418; Perkins v. Shadbolt, 
44 Wis. 574. 

Eng.—In re McRae, 25 Ch. D. 16. 

Effect of appearance generally see 
infra §§ 1362, 1363. 

[a] A coparty waives notice of an 
appeal by making an appearance, as- 
signing errors, and filing brief. Cam- 
bria Iron Co. v. Union Trust Co., 154 
. 291, 55° NE 745, 56 NE 665, 48 
LRA 41. See also Rich v. Starbuck, 
45 Ind. 310. 

[b] Time of appearance.—(1) But 
in the supreme court of the United 
States the appearance of an appel- 
lee by counsel, without citation, at 
a term after the term at which the 
appeal is returnable, and a motion 
to dismiss the appeal for want of fil- 
ing the transcript of the record dur- 
ing the return term, do not waive the 
citation. Radford v. Folsom, 123 U. 
S.-725, 8-SCt 334, 31 L. ed. 292. (2) 
And in California if notice of appeal 
has not been served within the time 
required by law the appellate court 
acquires no jurisdiction of the ap- 
peal, and jurisdiction cannot be con- 
ferred by waiver or appearance after 
the time within which the appeal 
could have been taken. Bell v. San 
Francisco Sav. Union, 153 Cal. 64, 
94 P 225; Niles v. Gonzalez, 152 Cal. 
90, 92 P 74, (3) And in Indiana ap- 
pearance by appellant’s coparties and 
declination to join in the appeal, in 
order to operate aS a waiver of no- 
tice of appeal, must be within the 
year provided for the appeal. Na- 
tional Surety Co. v. Button, 41 Ind. 
A. 301, 88 NE 644. 

[c] Appearance in the lower court 
and a motion to dismiss the appeal 
made on grounds cognizable there are 
not a waiver of citation when the 
time for service of citation has not 
expired. Schmitt v. Drouet, 42 La. 
Ann. 716, 7S 746. 

{d] Effect of death of defendant 
in error.—In Ohio it has been held 
that,- under Rev. St. §§ 6713, 6714, 
counsel representing the party who 
prevails in the court of common pleas 
can waive summons in error on peti- 
tion in error in the circuit court for 
its reversal, and the jurisdiction of 
the circuit court after such waiver 
is complete, although the prevailing 

party dies before the filing of the pe- 

tition in error, such death not being 
known to the adversary party or 
counsel. Akron, etc., R. Co. v. Weed- 
man, 83 Oh. St. 88, 93 NE 528 [overr 
McGuire v. Ranney, 49 Oh. St. 372, 
34 NE 719]. 


brief,87 accepts copies of the record and of appe 
lant’s brief,®® joins in a certificate of the sufficiency 
of the transcript 8° or accepts service of the designa-— 
tion by appellant of parts of the record to be in- 
eluded in the transcript or consents to such desig- 
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to strike out the bill of excep- 


[e] Question of damages argued. 
—Although a respondent comes be- 
fore the court on appeal, with the. 
statement at the outset that the 
cause comes up on appeal from the > 
judgment, but argues the question 
whether the damages are excessive, 
and permits the adverse party to ar- 
gue similar questions which are ap- 
propriate only to an appeal from an ~ 
order denying a new trial, such re- 
spondent does not thereby waive the 
objection that there was no notice of 
appeal from such order. Fry v. Ben-— 
nett, 7 “A.bbPr CN... VY.) 3524 [afte 265 
HowPr 599]. 

80. Brown v. Keegan, 32 Colo. 463, 
76 P 1056; Kircher v. Keating, etc., 
Co., 145 Ill. A. 1; Cleveland, ete., R. 
COs Ve Slike hs 177 Ind. 524° 97 NB 
164; Cambria Iron Co. v. Union Trust 
Co., 154 Ind. 291, 55 NE. 745, 56 NH 
665, 48 LRA 41; Beek v. State, 72 Ind. 
250. See also infra § 1362. 

81. Carmichael v. Armor, 1 Rob. 
(La.) 197. See also infra § 1362. 

82. Kline v. Hagey, 169 Ind. 275, 
81 NE 209; Talburt vy. Berkshire Te 
Ins: Co. 80 Ind. 434; Dobbins v. Ba- 
ker, 80 Ind. 52; Truman v. Scott, 
72. Inde 258% Archey v. Knight, 61 
Inds" 317+! Hirsh, “wer nisher., silos 
Mich. 95, 101 NW: 48; Hill v. Burke, 
a Neco sett See also infra g 


83. Dent v. Pickens, 61 W. Va. 488, 
58 SH 1029. See also infra § 1362. 

84. Durfee v. McClurg, 5 Mich. 
532. See also. infra § 1362. 

85.. Goodwin v. Fox, 120 U. S. 
775,.7 SCt 779, 30 Li: ed. 815. ; 

s6. Ind.—Cleveland, etc., R. Co. v. 
Smith, 177 Ind. 524, 97 NE 164; Cam- 
bria Iron Co. v. Union Trust Co., 154 
Ind. 291, 55 NE 745, 56 NE 665, 48 
LRA 41; Loucheim v. Seeley, 151 Ind. 
665, 43 NE 646; Hazleton v. De Priest, 
143 Ind. 368, 42 NE 751; Schmidt v. 
Wright, 88 Ind. 56; Pittsburgh, ete 
aa Co. v. Reed, 36 Ind. Ry hey 055 


Mich.—Cameron v. Adams, 31 Mich. 
71 Nahi ee briefs). 

D.—Woods. v. Walsh, 7 N. D. 
376, “15 NW 767. . ; 

Tex.—Talbert ‘os Barbour, 16 Tex. 
Civ. A. 63, 40 SW 187. 

W. Va.—Dent v. ‘Pickens, 61 W. Va. 
488, 58 SE 1029. 

See also infra § 1362. 

[a] Motion to dismiss accompany- 
ing brief on merits.—(1) It has also 
been held that the effect of submit- 
ting a brief on the merits as a gen- 
eral appearance and waiver of objec- 
tion for want of or defects in proc- 
ess or notice is not limited by the 
fact that a motion to dismiss on the 
latter ground accompanies or is in- 
cluded in the brief. Pittsburgh, etce., 
R. Co. v. Reed, 36 Ind. A. 67, 75 NE 
50; Rogers v. State, 26 Ind. A. 144, 
59 NE 334. (2) But in Missouri it 
is held that the right to have a writ 
of error dismissed on objection ac- 
companying the brief for failure to 
serve the twenty days’ notice re- 
quired by statute-is not waived by 
the filing of the brief on the merits. 
Guy v. Mayes, 141 Mo. 441, 44 SW 
253; Kenner v. Doe Run Lead Co., 141 
Mo. 248, 42 SW 683; Biles vy. Beadle, 
93 Mo. A. 628, 67 SW 708. 

87. Mudd v. German Ins. Co., 56 
SW 977, 22 KyL 308. 

88. Lum vy. Fairbanks, 155 Mich. 
oes NW 578. See also infra § 

McDonald v. McConkey, 54 Cal. 


89. 
143. 

90. Parish v. Hedges, 34 App. (D. 
C.) 20; Dowling v. Buckey, 26 App. 
CDEC) P2665 meotarS v. Rodda, 
App. (D. C.) 2 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


|. sect ae diligent 
§§ 1345-1349] 


tions,’ or moves to dismiss on other grounds,°? 
unless the law requires appellees to file all their 
grounds for dismissal within a limited time.®? 
a special appearance to move to dismiss for want 
And it has been held 
that respondent does not waive any objection to 
the service or filmg of the notice of appeal by sub- 
sequently serving appellant with amendments to his 


of notice is not a waiver.?* 


proposed statement on appeal.®® 
[§ 1346] 


tion.®® 


[§ 1347] 


defects therein, where such failure 
due to his fraud ®’ or fault.®® 


91. McNealy v. Bartlett, (Mo. A.) 
95 SW 273. See also infra § 1362. 
Fan U. S.—Andrews v. National 
ete., Works, 77 Fed. 774, 23 
CON’ 454, 36 LRA 153 (holding ‘that 
parties waive citation by joining in 
a motion to dismiss because the de- 
pee was not final). 
T.—Grady v. Newman, 1 Ind. 
T. B84, 37 SW 54. 
La.—Vallee v. Hunsberry, 108 La. 
136;, 32. S 359. 
Miss.—McAllister vy. Richardson, 
101. Miss. 132, 57 S 547. 7 
Nebr.—State v. Shrader, 73 Nebr. 
618, 103 NW 276 (motion to dismiss 
petition in error for failure to file 
motion for new trial). 


N. D.—Woods y. Walsh, 7 N. D. 
376, 75 NW 767. 
pe ecutey CLren v. Terry, 49 Tex. 


Compare infra § 1362. 

[a] When a motion to dismiss in 
the appellate court sets forth sev- 
eral grounds, (1) the last of which 
relates to the want of citation, this 
amounts to a waiver of such notice. 
Vallee v. Hunsberry, 108 La. 136, 32 
S 359. (2) Contra where the appear- 
ance was a special one for the pur- 
pose of moving to dismiss. Callahan 
v. Jennings, 16 Colo. 471, 27 P 1055. 
Compare infra § 1362. 


$3. Schmitt v. Drouet, 42 La. Ann. 
716, 7 S 746. 
94. Richardson v. Green, 130 U. 


S..104, 9 SCt 443, 32 L. ed. 872; Bul- 
lock v. Taylor, 112 Cal. 147, 44 P 457; 
Callahan v. Jennings, 16 Colo. 471, 


27 P 1055; Law v. Nelson, 14 Colo. 
409, 24 P 2; Edison Gen. Electric Co. 
v. Westminster, ete., Tramway Co., 5 
B.C. 34. 

Effect of appearance generally see 
infra § 1360 et seq. 

[a] Appearance specially must be 
restricted to presenting the question 
of jurisdiction. Ray v. Trice, 48 Fla. 
eee 37 S 582. See infra §§ 1361, 

362. 

95. Brooks v. Nevada Nickel Syn- 
dicate, 24 Nev. 264, 52 P 264. 

AN Ala.—Goss v. Davis, te Aga. 

Ind.—Kline v. Hagey, 169 Ind. 275, 
81 NE 209; Hunter v. Chrisman, 70 
ae 439.5 Archey v. Knight, 61 Ind. 

Towa.—Morrow v. Carpenter, 1 
Greene 469. 

La.—Dunbar v. Owens, 10 Rob. 139. 

Mich.—Hirsh v. Fisher, 138 Mich. 
95, 101 NW 48; Smith v. Mitchell, 9 
Mich. 261. 

Mont.—Townsley v. Hornbuckle, 2 
Mont. 580. 

Tex.—Ricker v. Collins, 81 Tex. 662, 
17 SW 378; International, etc., R. Co. 
v. Brett, 61 Tex. 483; Toler v. Ayres, 
1 Tex. 398. 

B. C.—Macdonald vy. Pandora St. 
Cong. M. E. Church, 5 B. C. 521. 
Que.—Valade v. Leroux, 2 DomLR 


108. 
See De Pedrorena vy. Hotchkiss, 95 


(4) Failure to Object in Time. 
ure to object in time to want of proper process, or 
because of irregularities therein or in the service 
thereof, may operate as a waiver of such objec- 


(5) Fraud or Fault of Appellee. 
appellee waives or is estopped to urge objection for 
failure to serve process or notice of appeal, or for 
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But 
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[§ 1848] G. Entry or Docketing—l. Necessity 
for Entry or Docketing. As a rule the cause does 
not come regularly before the appellate court for 
action until the appeal or writ of error has been 
properly entered or docketed in the lower or ap- 
pellate court, as required by statute or rule of 
court, and in some jurisdictions entry or docketing 
in the appellate court is necessary to perfect the 


appeal;°® but entry is necessary only in so far as it 


Fail- 


1s sO" required.* 


And where appellant has done all 


that is required of him to procure an entry of the 
appeal failure of the elerk to enter it will not 
cause a dismissal or otherwise affect his rights.? 


[§ 1349] 2. Time of Entry or Docketing—a. In 


An | General. 


ov defeets were 
court.* 

Cal. 636, 30 P 787; Matter of Castle 

Dome Min. Soc., ete., Co., 79 Cal. 246, 


21 P 746 (construing rule of supreme 
court). 


Must be betote general appearance | 


see supra § 13 

[a] When He entry has been made 
in the minute book of the appellate 
court that notice of appeal has been 
served on the coparties. and on being 
called they failed to decline to join 
in the appeal, it is conciusive that 
the proper notice has been given. 
The appellee may resist the order 
during the term if it is wrong. Hun- 
ter v. Chrisman, 70 Ind. 439. 

97. Moyle v. Landers, 78 Cal. 99, 
20 P 241, 12 AmSR 22 (holding in 
effect that an appellee who has fraud- 
ulently prevented the service! of no- 
tice by the concealment of material 
facts and a failure to enter his ob- 
jection to the jurisdiction of the court 
at the proper time, and who, for the 
fraudulent purpose of preventing the 
proper service of the same, has de- 
layed making his objection until it 
is too late to remedy the defect, is 
estopped tc deny the due service of 
the notice). And see Bigler v. Wal- 


ey 12-Wall.. CU. S.). 142, 20 L. ed. 
98. Vinot v. Bertrand, 6 La. Ann. 


474; Anderson v. Birdsall, 19 La. 441; 
American Nat. Ins. Co. v. Rodriguez, 
(Tex. Civ. A.) 145 SW 654. 

99. U. S—Green v. Elbert, 137 U. 
S;, 615,, #2 SCt* 188,734 Eb. ed. 792; 
Grigsby v. Purcell, 99 U. S: 505,25 
L. ed. 354. 

Ala.—Webb v. Robbins, 77 Ala. 176. 

Colo.—Thomas v. Beattie, 42 Colo. 
235,95. 10935 Peo. Vv. Denver Dist. 
Ct., 33 Colo. 416, 80 P 1069; Tierney 
Vv. Campbell, tf Colo. A. 299, 44 P 948. 

Fla.—Ramsey v. Parsons, 49 Fla. 
415, 39 S 430; Swain v. London, etc., 
4 eis b SRO Coy 49 Fla. 397, 38 S 3; Or- 
lando v. Macy, 45 Fla. 524, 34 S 298; 
Ropes v. Kemps, 44 Fla. 702, 33 8S 
244; Cotter v. Holmes, 44 Fla. 162, 
33S 246; L’Engle v. Holmes, 44 Bla. 
161,33 s 247; Florida Finance Co. v. 
Hastings, 41 TE HO. SRS 
Garrison v. Parsons, 41 Fla. 143, 25 
S 336; Chamberlain v. Finley, 40 Pla. 
91, 23 S 559; Stockton vy. Harmon, 32 
Fla. 312; 13 S 833: 

Ga.— 580th Dist. Road Comrs. v. 
reps ete., Plank-Road Co., 9 Ga. 
487. 

Ida.—American Falls First Nat. 
a v. Shaw, 24 Ida. 134, 132 P 
802. 

Iowa.—Lewis v. Minthorn, 73 Iowa 
80, 384 NW. 607; Scott v. Lasell, 71 
Iowa 180, 32 NW 322 (appeal from 
road supervisor’s action in condemn- 
ing land for highway). 

y.—Sweeney v. Coulter, 57 SW 
254, 470, 22 KyL 399. 

Mass.—BRurlingame v. Bartlett, 161 
Mass. 593, 37 NE 748; Cobb v. Rice, 
128 Mass, ala Davidson v. Boston, 
etc., KR, Co., 3. Cush. 91; Shattuck “v. 
Woods, 1 Pick. 171. 


Subject to the qualifications hereafter 
stated,? the appeal or writ of error, to be effectual, 
must be entered or docketed at or within the time 
designated by law, whether by statute or rule of 


Mo.—Columbus Coal Co. v. Mitch- 
ell, (AQ 128 SW 1019. : 

N. H.—Smith v. McDaniel, 15 N. 
H. 474, 

N. Y.—Hymann vy. Cook, 2 Den. 201. 

N. C.—Board of Water, etc., Comrs. 
v. Chapman, 151 N. C. 327, 66 "SE 227 
Barden v. Stickney, 130 N.C. 62, 40 
SE 842; Simmons ,.v. Allison, 119 N. 
C.°556, 26 SH 171; Avery v. Pritch- 
ard, 93 N. C, 266. 

S. C.—Coleman v. Keels, 31 S. C. 
601, 9 SE 735; Gist v. Tongue, 10 S. 
(Sil wigs Lag), 

Tex.—Roberts v. Landrum, 3 Tex. 16. 

Vt.—Gove v. Dyke, 13 Vt. 308. 

[a] Until a case is regularly 
placed on the docket in due course 
the court will not entertain a motion 
either by appellee to affirm as a de- 
lay case, or by appellant to dismiss 
without prejudice. Sweeney v. Coul- 
ter, 57 SW 254, 470, 22 KyL 399. 

1. Cobb v. Rice, 128 Mass. 11; 
King v. Penn, 43 Oh. St. 57, 1 NE 84. 

[a] In Florida on appeal from a 
final decree errors may be assigned 
on interlocutory decrees, although 
not embraced in the entry of appeal. 
Camp Phosphate Co. v. Anderson, 48 
Hla. 226, 37 S 722, 111 AmSR 77. 

[b] In Massachusetts an appeal in 
equity from a final judgment of a 
single justice of the supreme court, 
entered on the docket of the court 
for the county in which the cause is 
pending, is “thereupon pending be- 
fore the full court,” without further 
entry, although the provision is oth- 
erwise in case of appeals at common 
law. Cobb v. Rice, 128 Mass, 11, 12. 

[ec] In Ohio the jurisdiction of 
the supreme court does not depend 
upon the docketing, by the clerk, of 
a proceeding in error. King vy. Penn, 
43° Oh. St; 57, L-NE-84: 

[d] In case of a cross appeal or 
assignment of cross errors by appel-. 
lee or defendant in error there is no 
necessity for. a second entry. Smith 


v. Wright, 71 Ill. 167; Coleman v. 
Keels, 31 S. C. 601, 9 SE 735. 
2. Peo.+ v.. Denver Dist, _Ct.,.“33 


Colo. 416, 80 P 1069; Simmons v. Al- 
lison, 119 UN, ©. 556;. 26. SEF 171, 

Delay due to neglect of clerk 
infra § 1352 note 24. 

[a] That an appeal was not 
tered of record as required was 
material where the fact of the 
peal having been taken was not 
nied, and notice had been served. 
Barden vy. Stickney, 130 N. C. 62, 40 
SE 842. 

3. See infra -§§ 1352, 1353, 1356— 


Be 
S.—Radford v. Folsom, 123 


see 


U~. 
Whe Os. W207) 8 SCt so teal e Ualed cog 
Killian v. Clark, 111 tc 784, 4 sct 
700, 28 L. ed. 599; Ruckman v. Dem- 
arest, 110-U. S. 400, 4°SCt"25, 28-1: 
ed. 191; Grigsby v. Purcell, 99 U. S. 
505, 25 L. ed. 354. 
Colo.—Thomas Vv. Beattie, 42 Colo. 
235, 93 P 1093; Tierney v. Campbell, 
7 Colo. A, 299, 44 P 948. 


todas 7 3/Cruen 


[§ 1850] b. Premature Entry. 


not be entered or docketed in the appellate court un- 
til it has been otherwise perfected,° 
pellee for the purpose of dismissal or affirmance;° 
nor can it be entered before the time prescribed for 
that purpose by statute or rule of court.’ 
jurisdictions it eannot be docketed, except by con- 
sent, before the term at which it stands for trial.§ 
On the other hand, it has been held that even: the 
consent of parties to the entry of an appeal at the 
term of the court not fixed by law cannot give the 
Where an entry 
of appeal is void because premature, or made re- 
turnable contrary to law, a perfected entry of ap- 


court jurisdiction of the appeal.® 


Fla.—Comte v. Toale, 24 Fla. 19, 3 
S 413. 

a. y v. Wallace, 87 Ga. 506, 

13 SEH 554; McDaniel v. Baugh, 58 Ga. 


598; Toe hous v. Oglethorpe Bridge, 
etc., Cor Ss Gann 00 
La.—Meeker  v. Muggah, 8 Mart. 
N.S. 184. 
Mass.—Burlingame vy. Bartlett, 161 


Mass. 593, 37 NE 748; In re Eddy, 6 
Cush. 28; Palmer v. Dayton, 4 Cush. 
270. 

ty NL v. Rowell, 58 Miss. 
52. 

N. J.—Gaskill v. Miller, 71 N. J. 
Ty TOS OS. Ales 


N. C—Board of Water, etc., Comrs. 
v. Chapman, 151 N. C. 3917, 66 SE PANS 
Hinton. vy. Pritchard, LOSE IN: CG, 412, 
12 SE 838; Rose v. Shaw, 105 N. C. 
126, 10 SE 1055; Suiter v. Brittle, 90 
Ney Cpa 9l, 

Tex.—Berry v. Blankenship, 30 Tex. 
380; Walea v. Mclean, 14 Tex. 18; 
Weathered v. Lee, 3 Tex, 189; Rob- 
erts v. Landrum, 3 Tex. 16. 

See also infra §§ 1350-1352. 

fa] The limit of time for appeal 
is, of necessity, the limit of time 
within which an entry may be al- 
lowed, where entry is a prerequisite 
of a perfect appeal. Fowler v. Ham- 
ill, 139 U. S. 549;.11 SCt 663, 35 Lu. ed: 
266; Green v. Elbert, 1137 eS 615, 
11 SCt 188, 34 L. ed. Ye PAE Ole Sh Ge 
Certain Hogsheads of Molasses, 25 
FE. Cas. No. 14,766, 1°Curt. 276. 

[b] As to ‘the time for entry or 
docketing in particular jurisdictions 
see: 

a poo tres v. Folsom, 123 U. 
SG 8 SCt 334, 31 L. ed. 292; Grigs- 
Bee * ‘Purcell, 99s, S: 0b W 25Lz, red: 
354: U. v. Certain Hogsheads of 
Molasses, 25 EF. Cas. No. 14,766, 1 
Curt: 276; 

Ala.—Sears v. Kirksey, 81 Ala. 98, 2 
S 90. 

Conn.—Pitkin v. New York, etc., R. 
Co 6% Conn. 195) 342A 104s Shean. 
New York, etc., R. Co., 66 Gonn. 268, 
33 A 918. 

Fla.—Fleming v. Fleming, 40 Fla. 

Forsyth 


DAA SS, Onke 
Ga.—Culloden Bank ev. 
Mc- 
Jones 


Bank, 119 Ga. 351, 46 SE 424; 
Daniel v. Baugh, 58 Ga. 598s 
v. Payne, 41 Ga. 32; Armstrong Vv. 
Oglethorpe Bridge, ete., Con 18s Gar 
607. 
Tll.— Finch v. Finch, 111 Ill. A. 481. 
La.—Hempkin v. Averett, 12 La. 
482° Ginn v.. Clack, 12 La. 480: State 
Ve District Ct. Judge, Mann. Unrep. 
Cas. 1220: 
Me.—Webster Vv. 
County, 64 Me. 436. 
Mass.—Burlingame v. Bartlett, 161 
Mass. 593, 37 NE 748 (relating to 
equity appeals); Reed v. Home Sav. 
Bank, 130 Mass. 443, 39 AmR 468 (re- 
lating to reports of superior courts 
on questions of law); Robinson v. 
Durfee, 7 Allen-242 (relating to pro- 
bate appeals); Boyle v. Burnett, 9 
Gray 251; Knapp v. Lambert, 3 Gray 
Sis Parker y. Jackson, 5 Cush. 501; 
Fuller v. Starbuck, 5 Cush. 493 
v. Bunker, 2 Mete. 376. 
Miss.—Childs v. Rowell, 58 Miss. 
512; New York Hospital Soc. v. Knox, 
57 Miss. 600; Apperson v. Fant, 42 
Miss. 252. 


Androscoggin 


: Shaw 


APPEAL AND ERROR. 


An appeal can- 
void entry.’° 


except by ap- [§ 1851] 


In some 


Mo.—Cunningham v. Roush, 141 


Mo. 640, 43 SW 161; Columbus Coal 
Co. v. Mitchell, (A.) 128 SW 1019; 
Sater ie Hunt, 75 Mo. A. 468. 

an! H.—Smith v. McDaniel, 15 N. H. 
474, 

N. J.—Gaskill v. Miller, 71 N. J. L. 
103, 58 A 81. 

N. M.—U. S. v. Sena, 12 N. M. 397, 
[hh IER EY 


N. C.—Rothchild v. McNichol, 121 
N. C. 284,-28 SH 364; Critz v. Spar- 
ger, 1212 N. Cy 283; 23 ‘SH’ 365; ‘Tn"re 
Berry, 107. N.C. 326, 12°SH 425), An 
appeal, taken from the superior court 
held during a term of the supreme 
court, may be docketed at the term 
next ensuing. Suiter v. Brittle, 90 
N. C. 19; Howerton v. Henderson, 86 
N. C. 718. And if, through no fault 
of appellant, the entry is not made 
at such succeeding term, it is appel- 
lant’s duty to apply for a certiorari 
at that term, in default of which the 
appeal will be lost. Causey v. Snow, 
116 N. C. 497, 21 SE 179% Joyner. v- 
Hines, 108 N. "GC. 413 note, 12 SH 901; 
Rodman v. Archbell, 108 N. CG. 413 
note, 13 SH 111; Hinton v. Pritchard, 
108° N, C) "412. 12) (SH 838 
2° Watts U2 
In re Kreider, 3 Rawle 205; Share v. 
Lytle, 16° Sere. & GRY 9; Wilson v. 
Hathaway. 8 Phila, 235. 

R. abigep Rs 


I. 86, 20 A 230. 

sob tah: .—Kuhn v. McAllister, 1 Utah 
Vt.—Woodward v. Spear, 10 Vt. 420. 
Wash.—Skagit R., etc., Co. v. Cole, 

1 Wash 330,26) P2535 

cae: re WEIS —Perry v. Horn, 21 W. Va. 


5. Kentucky, etc., Mut. Ins. Co. v. 
Harrison, 5 KyL 601; Hurst v. Cas- 
sidy, 5 KyL 248; Allen v. Marchand, 
4 KyL 410; Stowell v. Richardson, 
1 Allen (Mass.) 401. 

[a] Where a specified notice to 
appellee of appeal is required, entry 
cannot be made until after the expira- 
tion of such time. New York Hospi- 
tal Soe. v. Knox, 57 Miss. 600. 

6. See Davies v. U. S., 118 U. S. 
687, 5 SCt 696, 28 L. ed. 1149. And 
see infra XIV in 4 C. J. 

[a]. Right of appellant to perfect 
appeal.—In the United States su- 
preme court the docketing of a cause 
by appellee in advance of the return 
day of appeal will not prevent appel- 
lant from doing what is necessary, 
while the appeal is alive, to give it 


full effect. Davies v. U. S., 113 U.S. 
687, 5 SCt 696, 28 L. ed. 1149. 
7 U. S.—Ex p. Jugiro, 44 Fed. 754 


Lat tO. Weiss 29h) ELIS Ct 770035) la: 


Fla. —Griffith v. Henderson, 52 Fla. 
507, 42 S 705; Garrison v. Parsons, 
41 Fla. 143, 25 S 336. 

Ga.—Kenney v. Wallace, 87 Ga. 506, 
13 SE 554. 

Ky.—Erwin v. Benton, 84 SW 533, 
27 KyL 108. 

La.—Planchet’s Succ., 29 La. Ann. 
520. 

Mass.—Stowell v. Richardson, 1 Al- 
len 401. 

[al But a mistake of the clerk by 
entering an appeal on the docket to 
a preceding term, at which it would 
have been premature, is not ground 


Time Limited—(1) In General. 
time is prescribed within which an appeal or writ 
of error must be docketed or entered,'1 delay be- 
yond such time, unless it is excusable and the court 
may grant relief? or unless it may be and is 
waived,!® will subject appellant or plaintiff in error 
to suffer the penalty preseribed for such delay, such 
as the loss of a claim against an insolvent estate,1* 
a continuance for the term,!® or a dismissal of the 
appeal or writ.'® 
| by appellant in the entry of the appeal beyond such 


-[§§ 1350-1351 


peal may be made without formal disposition of the 


c. Failure to Enter or Docket within 


When a limit. of 


And in some jurisdictions delay 


for a dismissal. Lower Augusta Tp. 
v. Howard Tp., 1 Pa. Co. 373. 

[b] The premature filing of the 
transcript is no ground for dismissal 
of appeal. State y. Patterson, 134 
La. 875, 64 S 805. 

8. Erwin v. Benton, 84 SW 533, 27 
KyL 108. 

9. In re Eddy, 6 Cush. (Mass.) 28. 

10. Stanley v. Sy iae ty Cypress 
Co., 54 Fla. 583, 45 S 478; Garrison v. 
Parsons, 41 Fla. 1438, 25 s oat Plan-, 
chet’s Suce., 29 La. Ann. 52 


11. See supra § 1349. 

12. See infra §§ 1352, 1353. 

13. See infra § 1356 et seq. 
is Smith v. McDaniel, 15 N. H. 

15. Temple Baptist Church  v. 
Georgia Terminal Co., 128 Ga. 669, 
58 SH: 157; McDaniel v. Baugh, 58 


Ga. 598; Sweeney v. Coulter, 57 SW 
254, 470, 22 KyL 885; Tauziede v. 
Jumel, 16 NYS One Gregory v. Cry- 
der, 9 AbbPrNS (N. Yen So) 

16. U. S.—Gréen y. Elbert, 137 
WS. 615, 1 SCt 188s 34 5u eda Wee 
Richardson v. Green, 130 °-U. Si} 1045 
9 SCt 443, 32 L. ed. 872; Fayolle v.. 
Texas, ete., Ri Coro eS! 519, & 
Sct 588, 31 L. ed 533; Radford v. 
Folsom, 123° US S725, "S=SCt 3384 %3K 
Et zed 2920) Walliams vee Clarke 111 “Us 
S. 784, 4 SCt 700, 28 L. ed. 599: Grigs- 


pene Purcell, 99 Wes. o055 25 L. ed. 
Fla.—Lowe v. De Laney, 54 Fla.” 


480, 44 S 710; Spencer v. Travelers’ 
Ins. Co., 39 Fla. 677, 23 S 442; Comte 
Vv. Toale, 24 Fla. 19,°3°S 443: 

La.—Meeker v. Mugegah, 8 Mart. 
NESS Sisas 

Mass.—Robinson vy. Durfee, 7 Al- 
len 242. 

N. C.—Hawkins_ v. Western Union 
Tel: €o., “66 N.C. 213," 81) SEY a6is 
Hinton v. Pritchard, 108 N. GC. 412, 
12 SE 838; Bailey v. Brown, 105° N: 
C. 127, 10 SE 1054. 

é By C-Guilleaume v. Miller, 14 S. 


B. C.—Reg. v. Aldous, 5 B. C. 220. 

And see infra XIV in 4 C. J. 

[a] Entry by appellee.—In some 
jurisdictions the penalty of dismissal 
is effected by permitting appellee, 
upon default of appellant, to enter 
the appeal for the purpose of movy- 
ing to dismiss. Fayolle v. Texas Pac. 
R. Co., 124° Ue 8S. 3519-8 SCES88e si is 
ed. 533; State v. Demarest, 110 U. S. 
400, 4 SCt 25, 28 L. ed. 191; In re 
McEwen, 4 Fed. 13, 9 Biss. 368; In 
re. Coleman,) 6 EY Cas. Now 2:99, a 
Blatehf. 192; Sweeney v. Coulter, RG 
SW 254, 470, 22) Kyl 399. Hinton v. 
Pritchard, 108 N. C. 412, 12 SE- 838; 
Ex p. Berry, 107 N. @’ S2Oy Le SE 
125; Bailey v. Brown, 105 N.- C. 127, 
10 SE 1054; Rose v. Shaw, 105 N. C. 
126, 10 SH 1055. 

[b]. The court, on its own motion, 
may dismiss where the fact of entry 
is not jurisdictional. Grigsby v. Pur- 
cells. 99. UE SSs 505; £257 Divtedias5 4 

[c] As abandonment.—In South 
Carolina the appellant’s default in 
entering on the docket has been held 
to constitute an abandonment equiva- 
lent to a dismissal, without any ac- 
tion by appellee or the court. Guil- 
leaume vy. Miller, 48-S. C. L. 118. 


{d] On appeal from two interloc- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1351-1353] 


time is ground for an affirmance of the judgment 
below, on motion of appellee,” or for disregarding 
the appeal,'® striking it off the docket,’® or remit- 
ting the transeript to the lower court.?° 

[§ 13852] (2) Excusable Delay. The court is pow- 
erless to excuse a delay beyond the time limit in en- 
tering an appeal where the penalty is expressly pre- 
seribed by statute, and the case comes within the 
But where the statute is not 
mandatory, or where the penalty is prescribed by 
rule of court, the circumstances of the delay may 
sometimes permit the party in default to appeal to 
the diseretionary power of the court to save the 
appeal;°2 and this power has been exercised where 
the parties in good faith acted under a misapprehen- 
sion;?? and where the delay was due to the neglect 


terms of the statute.*! 


utory decrees, the one entered more 
than the statutory time prior to the 
entry of appeal will not be consid- 
ered. Mattair v. Furchgott, 44 Fla. 
620, 82 S 925. 

17. Davies v. U. S., 113 U.S. 687, 5 
SCt 696, 28 L. ed. 1149; Webb v. Rob- 
bins, 77 Ala. 176; Sweeney v. Coul- 
ter, 57 SW 254, 470, 22 Kyl 399; 
Pearsons v. Webster, 17 R. I. 86, 20 
A 230. 

{a] In the United States supreme 
court a motion to affirm may _ be 
united with a motion to dismiss, but 
a motion to affirm will not be enter- 
tained unless there appears on the 
record at least some color of right to 
a dismissal. Davies v.. U..S., 113 U. 
S._687, 5 SCt 696, 28 L. ed. 1149. 

18. Colo.—Tierney v. Campbell, 7 
Colo. A. 299, 44 P 948. 

Mass. —Knapp v. Lambert, 3 Gray 


Rie 
C.—Avery v. Pritchard, 93 N. C. 


N. 
266. ; 

R: I.—Pearsons v. Webster, 17 R. 
T. 86, 20 A 230. 

S. C.—Guilleaume v. Miller, 48 S. 
a L. 118; Tongue v. Gist, 10 S. C. L. 

0. 

Tex.—Roberts v. Landrum, 3 Tex. 


19. Houk vy. Knop, 2 Watts (Pa.) 
72; Wilson v. Hathaway, 8 Phila. 
(Pa.) 235; Berry v. Blankenship, 30 
Tex. 380. 

20. Thomas v. Beattie, 42 Colo. 
235, 93 P 1093 (statute mandatory). 

21. Colo.—Tierney v. Campbell, 7 
Colo. A. 299, 44 P 948. See Thomas v. 
Beattie, 42 Colo. 235,193) P1093: 

Ky _—Bacon v. Brown, 3: Bibbs; 
lard: OTe 

Me.—Tuttle v. Fletcher, 93 Me. 249, 
44 A 903. 

Mass.—Knapp v. Lambert, 3 Gray 
31s eee v. Dayton, 4 Cush. 270. 

N. H.—Smith vy. MacDaniel, 15 N. 
H. 474 [eit Dyer v. Stanwood, 6 N. 
H. 411]. 

Tex.—Walea v. McLear, 14 Tex. 18. 

[a] Appeals from probate courts. 
_—The general powers of an appel- 
late court given by statute to sustain 
appeals in civil actions cannot be 
extended to appeals from the _ pro- 
bate courts. Dean vy. Dean, 2 Mass. 
150. 

22. U. S.—New York Mut. L. Ins. 
Co. v. Phinney, 178 U. S. 327, 20 SCt 
906, 44 L. ed. 1088; Fayolle v. Texas, 
ete, R. Co... 124 U; 'S. 519, 8 (SCt 588; 
31 L. ed. 533; U. S. v. Gomez, 3 Wall. 
(ier S eed. 22-" Hamilton, vy. ihe 
Walla Walla, 44 Fed. 4. 

Ala.—S i 81 Ala. 98, 
2S 90; Webb v. Robbins, 77 Ala. 176. 
_Ga.—Holt v. Hdmondson, 31 Ga. 
ae 

Minn.—Hintermeister v. Brady, 70 
Minn. 437, 73 NW 145. 

Nebr.—Continental Bldg., etc., As- 
os v. Mills, 44 Nebr. 136, 62 NW 
eee H.—Dyer v. Stanwood, 6 N. H. 
N. C.—West v. Reynolds, 94 N. C. 
Cee Howerton vy. Henderson, 86 N. C. 
18. 

Pa.—Shrope v. Cauley, 2 Pa. Dist. 


APPEAL AND ERROR 


[§ 1353] 


48, 12 Pa. Co. 217; Wilson v. Hatha- 
way, 8 Phila. 235. 
Tex.—Chambers v. Fisk, 20 Tex. 


Vt. —Bennet v. Whitney, 1 Tyler 59. 
ihn C.—Mecredy v. Quann, 9 B. C. 
Ont.—McLaughlin v. Mayhew, 5 
Ont. L. 114, 23 CanLTOccNotes 42, 1 
OntWR 308, 2 OntWR 10, 590. 

But compare York vy. Noyes, 4 
Mass. 645; Dean vy. Dean, 2 Mass. 150; 
Jackson v. Goddard, 1 Mass. 230 
(construing an old statute). 

[a] A statute fixing a time limit 
for entering appeals is not manda- 
tory where the jurisdiction of the ap- 
pellate court is not made to depend 
upon it. Hintermeister vy. Brady, 70 
Minn. 437, 73 NW 145. 

[b] Specifying cause in petition.— 
The accident or mistake which pre- 
vented the entry of an appeal at the 
usual term must be specified in a pe- 
tition to enter the appeal at a sub- 
sequent term Jackson vy. Goddard, 
1 Mass. 230. 

23. Dyer v. Stanwood, 6 N. H. 411. 

[a] Misapprehension of law.— 
Where there was failure to enter the 
appeal through a misapprehension of 
the iaw, the appellant may be per- 
mitted to enter his appeal. Burlin- 
game v. Bartlett, 161 Mass. 593, 37 
NE 748. 

24, New York Mut. L. Ins. Co. 
Phinney, 178 U.S. 327, 20 SCt 906, 
44 L. ed. 1088; Holt v. Hdmondson, 
dl Gare sil 5 Thompson v. Pippitt, 18 
ING diy alia abe oy, 

[a] Failure of clerk to demand 
fees, or to notify appellant that such 
fees must be paid, has been held a 
sufficient excuse for nonpayment of 
the docket fee, and a sufficient rea- 
son for permitting an entry of appeal 
from a justice of the peace to be 
made two terms thereafter, where the 
failure to enter came first to appel- 
lant’s knowledge. West v. Reynolds, 
94 N. C. oe 

[b] Neglect of clerk to enter, 
where appellant has done all that is 
required of him, will not defeat the 
appeal. New York Mut. L. Ins. Co. v. 
Phinney, 178 U. S. 327, 20 SCt_ 906, 
44 L. ed. 1088; Peo. v. Denver Dist. 
Cus 33 Colo. 416, 80-2 10692 Eoltv. 
Hdmondson, 31 Ga. 357; Thompson v. 
Pippitt, 8 N. A aly Bre 176; Simmons v. 
Allison, a1 Om Ne Ol bb 6.026" SEs Til, 
West v. Reynolds, 94 N. C. 333; King 
v. Penn, 43 Oh. St. 57, 1 NE 84. 

[ce] Neglect of clerk +o prepare 
transcript (1) has been held to ex- 
cuse a failure to docket in time. Con- 
tinental Bldg., etc., Assoc. v. Mills, 
44 Nebr. 136, 62 NW 478. (2) But 
appellant must show that he is en- 
tirely free from all laches. Brown v. 
House, 119 N. C. 622, 26 SH 160. See 
also Richardson v. Green, 130 U. S. 
104, 9 SCt 448, 32 L. ed. 872 (hold- 
ing that a mistake by the clerk of 
the court below as to the filing of a 
transcript was not a_ sufficient ex- 
cuse); McDaniel v. Baugh, 58 Ga. 
598; Houk vy. Knop, 2 Watts (Pa.) 72. 
And see infra this section text and 
note 32. 


[aC gs.) 1245 


of the court,?* to the unexpected indisposition of the 
clerk or other officer,?> to fraud,?° to an order of the 
lower court,?* to rigorous weather,?® or to a mistake 
of a justice;*® but not where the delay was due to 
appellant’s ignorance of the rules,°° alleged over-. 
sight,°* want of diligence,?? undue reliance on mis- 
information or promises of officers of the lower 
court,?? or the illness of counsel where such coun- 
sel had assistance.*4 
d. Entry Nune Pro Tunc. 
appeal has not been entered at the next succeed- 
ing term, a motion to enter it at the term next en- 
suing that at which it should have been entered 
must be denied, 
try to be allowed;*> but it has been held that an 
"appeal may be entered nune pro tune by consent,?® 


Where an 


where no statute permits such en- 


25. Howerton v. Henderson, 86 N. 
C. 718; Wilson v. Hathaway, 8 Phila. 
(Paz) 235; 


26. U.S. v. Gomez, 3 Wall. (U. S.) 
752, 18 Li. ed. 212. 

27. Ableman_v. Booth, 21 How. 
(U. S.) 506, 16 Li. ed. 169, 

28. Bennet v. Whitney, 1 Tyler 
Gite) e59: 

29. 


Shrope v. Cauley, 2 Pa. Dist. 
48, 12 Pa. Co. 217. 

30. Green v. Elbert, 137 U. S. 615, 
11 SCt 188, 34 L. ed. 792. 

31. Robinson v. Durfee, 7 Allen 
(Mass.) 242. 

[a] Otherwise where the oversight 
was made good before objections.— 
Edwards v. U. S., 102 U. S. 575, 26 L. 
ed. 293; Webb v. Robbins, 77 Ala. 176. 

32. U. S§.—Richardson v. Green, 
130 U. S. 104, 9 SCt 448, 32 L. ed. 372; 
Grigsby v. Purcell, 99 U. S. 505, 25 
L. ed. 354. 

Soc GaGa v. Baugh, 58. Ga. 

aed —Columbus Coal Co. vy. Mitch- 
Eee) 128 SW 1019. 

. C—Vivian v. Mitchell, 144 N. C. 

47, “57 SE 167; Brown vy. House, alle: 
N. C. 622, 26 SE 160. 

Pa.—Houck v. Knop, 2 Watts 272. 

[a] Absence of counsel will not 
excuse a failure to enter, where such 
absence was known to appellant in 
time to procure other counsel. Bren- 
dle v. Gorley, 13 Pa. Co. 654. 

{[b] Daches causing no prejudice. 
—In a case of unusual delay in bring- 
ing up and entering a case, a motion 
of appellee for leave to issue execu- 
tion, as in the case of an abandoned 
appeal, was denied, it appearing that 
there had been no opportunity for a 
trial, so that the hearing was not de- 
layed by the appellant’s laches. Ham- 
ilton v. The Walla Walla, 44 Fed. 4. 
To same effect Chambers v. Fisk, 20) 
Tex. 343. 

33. Houk v. Knop, 2 Watts (Pa.) 
72; Wilson v. Hathaway, 8 Phila. 
(Paz) 235. 

[a] Agreement of clerk of lower 
court to file the record on appeal in 
the appellate court, and his failure so 
to do, will not excuse a failure to 
docket in time. Fayolle v. Texas 
PaeiR. (Con L249 OS: 659 es SCrbsse 
Sleds bss. 

'b] Failure of trial judge to set- 
tle case in time has been held no ex- 
cuse for a default in entering an ap- 
peal within time. Parker v. South- 
ern R*Co:)) 121 Ne ©. 501,> 28 (SH 34; 
Pittman y. Kimberly, 92 "N.C. 562. 

84. State v. Louisiana Debenture 
Co., 52 La. Ann. 597, 27 S 88. 

85. Knapp v. Lambert, 3 Gray 
(Mass.) 377. 

36. York v. Noyes, 4 Mass. 645 
(so as to bind the parties, but not 
to prejudice the bail, or affect the 
rights of subsequent attaching cred- 
itors). 

[a] Nune pro tune entry not al- 
lowed.—But where a large numper of 
cases have intervened, the entry, al- 
though it may be allowed, should not 
be allowed nune pro tunc, the failure 
to enter not being a mere clerical 
omission, although appellee consents 
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and a nune pro tune entry may be ordered where 
the court has the power to allow the entry of an 
appeal after the prescribed time when the failure 
to enter the same was due to the neglect of the 
elerk or other cause which renders the delay excus- 
able,?7 or if the delay may be and is waived.*® 

[§ 1354] 3. Mode and Sufficiency of Entry. An 
entry is generally effected either by direction of 
appellant or of one duly authorized by him to 
the clerk of the appellate court,?® or by appellee 
to procure a dismissal or affirmance.*® But in some 
states it is the duty of the clerk to make the proper 
entry on the docket.4t If a precise form of entry 
or other requirement is prescribed, it must, of 
course, be substantially followed;** otherwise the 
intention to enter the particular case may appear 
by such acts as are reasonably calculated to effect 
an entry and show the cause appealed and the par- 
ties, and such other facts as are required to ap- 
pear.** 

{[§ 1355] 4. Payment of Fees. Payment of the 
docket or other fees, or security therefor, is usu- 
ally made a condition precedent to the procure- 
ment of an,entry, and where the fees are not pre- 
paid or secured, the clerk is justified in refusing 
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to docket the appeal.44 But it seems that where 
insufficient fees have been tendered and retained 
the clerk cannot prevent the appellate court from 
acquiring jurisdiction by a failure to docket the 
appeal without a demand for additional fees upon 
his part or notice to the appellant of his refusal.*® 

[§ 1356] 5. Waiver and Estoppel—a. Waiver in 
General. Provisions for entry are in the publie 
interest and for the benefit of the courts, not spe- 
cially in the interest or for the benefit of appellee. 
Therefore, where the penalty for noncompliance is 
not the loss of the appeal, courts will not usually 
permit appellee to waive appellant’s defauit in that 
respect.4® And where the appeal has not been 
and cannot be otherwise perfected, the consent of 
appellee cannot effect a valid entry.** In other cases, 
however, it is held that appellee may waive the re- 
quired diligence in entering or docketing the ap- 

eal,48 . 

[§ 1357] b. Implied Waiver—(1) In General. 
Waiver of an insufficient entry, or of delay in en- 
tering or docketing, may be implied from such sub- 
sequent action on the part of appellee as is incon- 
sistent with an intention to take advantage of the 
insufficieney or delay.*9 


to a nunc pro tunc entry. Van Rens- 
selaer v. Watts, 7 How, (U. S.) 784, 
12, Leds 913: 

37. Holt v. Edmondson, 31 Ga. 357; 
Thompson v. Pippitt, 18 N. J. L. 176; 
Shrope v. Cauley, 2 Pa. Dist. 48, 12 
Pa. Co. 217 (mistake of justice); 
Morse v. State, 39 Tex. Cr. 566, 47 
SW 645, 50 SW 3842. See supra § 


- 1352. 

[a] But where, on account of the 
failure to give the bond required by 
a rule, the clerk declined to file and 
docket the appeal, a motion to docket 
the case as of the day that the rec- 
ord was deposited in the office was 
denied. Van Rensselaer v. Watts, 7 
How. (U. S:) 784, 12 L. ed. 913. 

38. York v. Noyes, 4 Mass. 645. 
See infra § 1356 et seq. 

89. 580th Dist. Road Comrs. _v. 
Griffin, ete., Plank-Road Co. 9 Ga. 
487 (holding that an attorney, with- 
out authority to enter an appeal, can- 
not effect an entry which will be rec- 
ognized when the lack of authority 
is shown); Oatman v. Michigan Cent. 
R. Co., 1 Ont. L: 636. 

40. Sweeney v. Coulter, 57 SW 
254, 470, 22 KyL 399. And see supra 
§ 1351 notes. 

[a] Entry to confess error.—The 
case not having been entered by ap- 
pellant, the appellee may enter for 
an affirmance, but he may not be al- 
lowed to enter for the purpose of 
moving to confess error. Cherpin v. 
Tillotson, 6 Ala. 638. 

41. Gray v. Gray, 127 Ga. 345, 56 
SE 488 (holding that it is the duty of 
the clerk of the supreme court to in- 
spect the bill of exceptions, and en- 
ter the case therein on the docket for 
the proper term of court to which 
the case is returnable, although it is 
erroneously stated in the certificate 
of the judge); Gordon v. Gordon, 109 
Ga. 262, 34 SH 324. 

42. See statutes in the several ju- 
risdictions. 

43. Spaulding’s App., 33 N. H. 479; 
See Des Moines Sav. Bank v. Arthur, 
163 Towa 205, 148 NW 556 (holding 
code provision merely directory). 

[a] “The entry should be so made 
as to show who the parties are that 
are litigating; that the appellants and 
appellees should occupy upon the 
docket the position of plaintiffs and 
defendants, according to their true 
relation to the matter in controversy, 
and that aJl their names should thus 
appear on the docket.” Spaulding’s 
App., 33 N. H. 479, 481. 

[b] Sufficient entries.—(1) A sin- 
gle entry for several appellants 


(Spaulding’s App., 33 N. H. 479); (2) 
filing a petition of appeal (Platt v. 
Preston, 8 Fed. 182, 19 Blatchf. 312); 
(3) one docketing where defendant 
appeals from the judgment for plain- 
tiff and from the order correcting the 
record below at the instance of plain- 
tiff (Hamill v. Joseph Schlitz Brew- 
ing Co., (lowa) 143 NW 99). 

[ec] Insufficient entries.—(1) Un- 
der a different name (Lewis v. Min- 
thorn, 73 Iowa 80, 34 NW 607); (2) 
title of cause not named (Garrison v. 
Parsons, 41 Fla. 143, 25 S 336). 

[ad] In the District of Columbia 
(1) an entry on the minutes of the 
special term of an appeal to the gen- 
eral term is all that is necessary (U. 
S. v. Hood, 19 D.C. 372), (2) or an 
entry in writing in the clerk’s office 
(in. re Askins; 20) DB; Cr 10): 

{e] In Florida, (1) under L. (1897) 
c 4528, abrogating citations on ap- 
peals in chancery, and making the 
record of entry of such appeals in 
the chancery book a substitute there- 
for, an actual record is indispensable 
to the jurisdiction of the appellate 
court. Chamberlain v. Finley, 40 Fla. 
91, 23 S 559. (2) An entry made in 
the minutes of the circuit court, in- 
stead of in the chancery order book, 
as required by the statute, is insuffi- 
cient. Cotter v. Holmes, 44 Fla. 162, 
33 S 246. (3) And, to give jurisdic- 
tion, the record entry must be suffi- 
cient to advise the parties entitled 
to notice, as well as the appellate 
court, that an appeal has been taken 
by definitely named parties against 
definitely named persons. Garrison 
v. Parsons, 41 Fla. 143, 25 S 336. 
(4) The entry, to be sufficient, must 
also sufficiently state that the appeal 
is taken to the appellate court, and 
specify the term of the court and 
return day to which it is taken. Cot- 
ter v. Holmes, supra; L’Hngle v. 
Holmes, 44 Fla. 161, 33 S 247; Flori- 
da Finance Co. v. Hastings, 41 Fla. 
469, 27 S 218. (5) An entry of ap- 
peal, stating that it is taken to the 
January term, A. D. 1905, of the .su- 
preme court, sufficiently indicates 
that the first day of said term is the 
return day. Swain v. London, etce., 
F.s'Ins., Co9) 495 Flas 897%, 38 «S73, 

44, U. S—Green v. Elbert, 137 U. 
S.51615, 112 SCt .188,: 345 :Ls°ed. 2792y 
Edwards v. U.-S.,102,U. S. 575, 26 
L. ed. 293; Van Rensselaer v. Watts, 
7 How. 784, 12 L.- ed. 913. 

Colo.—Tierney y. Campbell, 7 Colo. 
A. 299, 44 P 948. 

Ga.—McAllister v. Eastman, 92 Ga, 
448, 17 SE 675. 


She Coe v. Lambert, 3 Gray: 


ne C.—West v. Reynolds, 94 N. C. 

See Lafountain v. Wilder, 86 Vt. 
301, 85 A 5 (holding that the fact 
that the “entry fee,” required by Pub. 
St. 6208 to be paid to the clerk of 
court before entry of the case in the 
supreme court, was not paid until 
after adjournment of the term of that 
court held next after the motion for 
appeal had been filed was not ground 
for refusing to docket the appeal). 

Payment of costs and fees gener- 
ally see supra § 1135. 

45. Green v. Hoops, 93 Nebr. 571, 
141 NW 156. 

46. Palmer v. Allen, 1 Conn, 100. 

[a] Express consent to a suspen~ 
sion of the rule requiring entry for 
oral argument was held not effective 
to permit argument, although the 
court offered to allow a submission’ 
without argument instead of the pen- 
alty of a continuance for the term. 
Sey ae v. Cryder, 9 AbbPrNS (N. 


47. Joyner v. Hines, 108 N. C. 413 
note, 12 SE 901; Walea v. McLean, 14 
Tex. 18. 5 

48. U. S—Southern Pine Lumber 
Co. v. Ward, 208 U.S. 126, 28 SCt: 


239, 52° L.-ed.. 430; Richardson. ‘v. 
Green, 130 U.S. 154, 9 SCt 443, 32 
L. ed. 872 


x LacoWeoche v. Grayson, 1 Mart. N. 
Mass.—York v. Noyes, 4 Mass. 645. 
Minn.—Hintermeister vy. Brady, 70 

Minn. 487, 73 NW 145. 

N,. C.—Laney v. Mackey, 144 N: C. 
630, 57 SE 386; Morrison v. Craven, 
120 N.C. 327,.26 SE 940. 

And see infra §§ 1357-1359. 

49. ‘Waldron v. Waldron, 156 U. S. 
361, 15 SCt 3838, 39 L. ed. 453; Webb 
v. Robbins, 77 Ala. 176; Hintermeis-~ 
LoD v. Brady, 70 Minn. 437, 73 NW 

[a] What constitutes a waiver.— 
This waiver has been held to arise: 
(1) Where appellee makes a motion 
for a new bond. Waldron v. Waldron, 
156 U..S._ 361, 15 SCt 383, 39 L, ed. 
453. (2) Where he fails to move for. 
a dismissal or affirmance until after. 
the entry has been made. Southern 
Pine Lumber Co., v. Ward, 208 U. S.. 
126, 28 SCt 239, 52 L. ed. 420; ' Rich- 
ardson v. Green, 130 U. S. 104, 9 SCt 
443, 32 L. ed. 872; Edwards v. U. S.,' 
102°U. S. 575, 26 L. ed. 293; Webb v. 


—— 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1358-1362] 


[§ 1858] (2) By Appearance. Where the juris- 
diction of the appellate court over appellee depends 
upon the fact of a sufficient entry within time, a 
oeneral appearance of appellee will be a waiver of 
entry° But where entry is not required merely 


as such jurisdictional fact, but is required for due - 


prosecution of the appeal, appearance is not a 
waiver, if objection is made before the hearing.®? 

[§ 13859] c. Estoppel. An estoppel to claim an 
insufficient entry may be established by such words 
or acts on the part of appellee as will reasonably 
warrant appellant, through reliance thereon, in re- 
fraining from entering his appeal. Be 

[§ 1360] H. Appearance in Appellate Court—l. 
Appearance for Hearing. When a ¢ase is called, 
and neither appellant or plaintiff in error nor ap- 
pellee or defendant. in error appear, it is usual to 
dismiss the appeal or writ of error;>? and where 
appellant or plaintiff in error does not appear, the 
appeal or writ will generally be dismissed,°** or in 
some jurisdictions upon motion of ‘appellee or de- 
fendant in error, the judgment may be affirmed ;*® 
and in case of exceptions the exceptions will be 
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appellant whether an appearance for appellee is 


or. is not entered on the record, for if appellant is 


entitled to his appeal, and has prosecuted it accord- 


| ing to law, the refusal or omission of appellee to 


appear will not delay a hearing, and a judgment 
against him will be as conclusive as if an appear- 
ance had been entered on the docket.°* Where ap- 
pellee or defendant in error fails to appear, hear- 
ing will generally be ex parte.®8 

[§ 1361] 2. General and Special Appearance—a. 
In General. A general appearance in the appellate 
court is an appearance either generally or for any 
purpose which implies a submission to the jurisdic- 
tion of the court, while a special appearance is for 
the sole purpose of objecting to the jurisdiction, or 
other special purpose not implying a submission to 
the jurisdiction.°? The test, therefore, as to whether 
an ‘appearance is general or special is usually the 
relief asked.*° 

[§ 1362] b. What Constitutes a General Appear- 
ance. A general appearance is effected either by 
causing an entry thereof, without specifying that the 
appearance is special for a particular purpose, or 


overruled.>® 


Robbins, 77 Ala. 176; Perryman v. 
Burgster, 4 Port. (Ala.) 505; Laney 
v. Mackey, 144 N. C. 630, 57 SE 386. 
But see Hinton v. Pritchard, 108.N. 
C. 412, 12 SE 838. (3) Where he ac- 
cepts service of the appeal after the 


expiration of the time limited. 
Veeche v. Grayson, 1 Mart. N..S. 
(la.) 133. 


[b] In Texas it was held that, al- 
though after the term no excuse will 
avail to save an appeal which has 
-not been docketed during the term 
and after the last day. fixed for en- 
tering appeals, yet if no motion for 
judgment has been made, and the 
appellee will not be prejudiced @ 
motion to docket may be allowed. 
Berry v. Blankenship, 30 Tex. 380; 
Chambers v. Fisk, 20 Tex. 343; Wa- 
lea v. McLean, 14 Tex, 18. 

50. Garrison v. Parsons, 41 Fla. 
143, 25 S 836; Suiter v. Brittle, 90 
INOS Gee 

Effect of appearance generally see 
infra § 1363 et seq. 


51. Grigsby, v. “Pureell, 99 —U. —S: 
505, 25 L. ed. 354. 
52. Hintermeister v. Brady, 70 


Minn. 437, 73 NW 145; King v. Penn, 
43 Oh. St. 57, 1 NE 84. 

53. Radford v. Craig, 5 Cranch (U. 

S.). 289, 3 L. ed. 104; Peo. v. O’Brien, 
39 Cal. 686; De Loach v. Richards, 94 
Ga. 730, 19 SE 717. 

54. Ga.—Griffith v. Mitchell, 117 
Ga. 476, 43 SE 742; Brice v. Chapman, 
95 Ga. 799, 22 SE 525; De Loach v. 
Richards, 94 Ga. 730, 19 SE 717; Mc- 
Alister v. Hastman, $2 Ga. 448, 17 SE 


675. 

Ida.—State v. Steptoe, 3 Ida. 754, 
35 P 690- 

La.—Brown v. Parish Judge, 3 
Mart. 424. 


Md.—Bourne v. Mackall, 1 Harr. & 
G. 86. 

Mass.—Forbes v. Thorpe, 209 Mass. 
570, 95 NE 955. 

Ss. C.—Holmes v. Boston, etc., clos 
$ér Co., 40. S. C.. 545, 18 SE 889: Scott 
Vv. Carpenter, 13 S.C. 44. 

As to dismissal for failure to pros- 
ecute see infra XTII in 4 C. J. 

fa] “Under the English chancery 
practice, (1) where the appellant does 
not appear in the court to which the 
appeal is taken at the time set down 
for argument, -the appeal is dis- 
missed. Murphy v.. Conway, 9 Cl. & 

. 73, 8 Reprint 343: Sherburne v. 
Middleton, 9 Cl. & F. 72, 8 Reprint 
343; Scanlon v. Usher, 8 Cl. & F. 561, 
8 Reprint 219; Honeyman v. Maryatt, 
6 H. L. Cas. 112, 10° Reprint 1236; 
Martin v. D’Arcy, SHEN, .Cas. 698, 10 
Reprint 277.” Forbes v. Thorpe, 209 
Mass. 570, 95 NE 955, 958. (2) And 


It is generally of no. importance to 


in the absence of statute or rule def- | parte on defendant's era ets: 


initely covering. the matter, the gen- 
eral. principles. of chancery practice 
requiring appellant to appear in the 
appellate court at the time set down 
for argument, prevail. Forbes, v. 
Thorpe, supra, 
55. Cal.—Peo. Barber, 66 P 725. 
Ga.—Craton v: eae o1 Ga. 192, 
17_SE 124; Stiles v. Chapman, 7 Ga. i; 
a. —Schwan v. Peterman, 123 La. 
725, 49 S 486; Guy v... McDuffie, 
123°. ,.la..., 641) 49S, 222 (in both 
cases, judgment presumed to be cor- 


LEC). 
Mich.—Woodward v. Chester, 42 
Mich. 461, 4 NW 167. 
Mo.—-State vy. Haynes, 35 Mo. 199. 
As to afflrmance for failure to 
prosecute see infra XVII in 4 C. J. 
56. Head; etce., Co. v. New England 
Breeders’ Club, 74 N. H. 605, 70 A 248 
(holding that, where a trustee in 


bankruptcy, superseding an assignee 
in insolvency, has had notice of ex- 


ceptions taken by the bankrupt in an. 


action pending against him 
state court, such exceptions 
overruled, where neither the 
nor the defendant appears to 
the same). 

57. U. S..v. Yates, 6 How. 
GO pee 2a or: By y 


sustain 


(U. 8.) 


58s UL ns SU yaa. Yates, 6 How. 
605, 12 L. ed. 575. 
Del. —Vandegrift v. Page, 5 Del. 


439. 
aoe .—Lavigne v. May, 2 Mart. N. S. 

Nebr.—Darr v. Berquist, 63 Nebr. 
713, 89 NW 256. 

N. Y.—Bellony v. Alexander, 3 N. 
Y. Super.. 734; .Waters.v. Travis, 8 
sO ane. 566; Stiles v. Burch, 5 Paige 

Vt.—Winn v. Sprague, 35 Vt. 243. 

But see Butts v. Fenelon, 38 Wis. 
664, 665. (where the cause not having 
been submitted for defendant in er- 
ror:and no, counsel having appeared 
for him, the court declined to hear 
argument for- plaintiff in error, or to 
consider the merits at the request of 
the latter’s counsel, and under a rule 
of court reversed the judgment be- 
low as of course, the court saying: 
“It is dangerous to pass upon grave 
auestions, such as are presumably. in- 
volved in cases brought here, upon 
ex parte arguments; and the court is 
unwilling’ to do so when it can be 
avoided’’). 

[a]. When defendant is the except- 
ing party and there is no appearance 
by or for plaintiff, the latter will not 
be treated as having become nonsuit- 
ed, but the case will be heard ex 


by taking such action as precludes the claim of a 


Winn 
v. Sprague, 35, Vt. 

[b] On an appeal in equity, in 
which the case is tried anew, when 
the respondent, who was defendant 
in the court below, does not appear, 
the nonappearance of the respondent 
must be regarded as an abandonment 
of the defense, and if appellant 
shows a prima facie case on the 
pleadings and evidence, he should 
have a decree. Donegan vy. Murphy, 
6 Or. 436. 

[c] Extent of review.—On writ of 
error by plaintiff to review a judg- 
ment rendered on sustaining a gen- 
eral demurrer to his petition, where 
defendant in error fails to appear in 
the supreme court and point out the 
defects in the petition relied on to 
sustain the demurrer, a searching ex- 
amination and critical analysis will 
not be made in order to find a defect 
in the petition rendering it vulner- 
able to such demurrer, but if upon a 
reasonable examination of the peti- 
tion it appears to state a cause of 
action, the judgment will be reversed 
and the cause remanded. Darr v. 
Berguist, 63 Nebr. 7138, 89 NW 256. 

[d] A later appearance of appel- 
lee, before the hearing, was held suf- 
ficient to permit him to maintain a 
motion to dismiss the appeal for 
want of an appeal bond. Lavigne v. 
May, 2 Mart. N. S. (La.) 628. 

59. U. S.—Renaud v. Abbott, 116 
U. S. 277, 6 SCt 1194, 29 L. ed. 629. 

Ala.—Lecat v. Salle, 1-Port.- 287. 

Colo.—Law vy. Nelson, 14 Colo. 409, 
24 P 2; Hayes v. James, 1 Colo. re 
430, 27 P 894. 

Fla.—Ray v. Trice, 48 Fla. 297, 37 
S 582. 

Ind.—Houk v. Barthold, 73 Ind. 21. 
Pee Mess 8 v. Wirtner, 48 Iowa 

Kan.—Bubb v. Cain, 37 Kan. 692, 
Les Beso 

Mo.—Fare v. Gunter, 82 Mo. 522; 
Roll v. Cummings, 117 Mo. A. 312, 98 
SW. 864. 
aa Y.—Seymour vy. Judd, 2 N. Y. 
wy NemasTBey Vole v.. Boyd, 14 Tex. 

B. C.—Tollemache vy. Hobson, 5 B. 
Caa22. 

See also infra § 1361; and Appear- 
ances [38 Cyc 502]. 

60. See Roy v. Trice, 48 Fla. 297, 
37 S 582; Deming Inv. Co. v. Ely, 21 
Wash. 102, 57 P 358; and other cases 
in preceding note. See also Appear- 
ances [3 Cyc 503 note 7]. 

61. U. S.—Renaud v. Abbott, 116 
U. S. 277, 6 SCt 1194, 29 L. ed. 629; 
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special appearance, 62 as, for example, by acquies- 
cing in, the proceedings in the appellate court, 
by a joinder in error,** or joinder of issue on the 
merits;°° by filing an answer in the appellate 


Farmers’ L. & T. Co. v. Longworth, 
83 Fed. 336, 27 CCA 541. 


Colo.—Guillet v. Gorman, 23 Colo. 
FAuralo. gl aor be Sic 
Ill.—Dinet v. Peo., 73 Ill. 183; 


Mitchell v. Jacobs, 17 Ill. 235 

Ind.—Newman v. Railway Officials’, 
ete., Acc. Assoc., 15 Ind. A. 29, 42 NE 
650. 


Ky.—German Ins. Co. v. Ingram, 12 
Ky Lor, 
La. ae INI r Sh, 
Ann. 22 
1 Misc. 


N. Y.—S 
74,20 NYS 531; 

S. D.—Holden v. Haserodt, 2 S. D. 
220, 49 NW 97. 

Wash.—yYesler v. Oglesbee, 1 Wash. 
T. 604. 

Wis.—Kemp v. Hein, 48 Wis. 32, 3 
NW 831. 

{a] A party entitled to join in an 
appeal may do so by entering a vol- 
untary appearance in the appellate 
court after the appeal has been per- 
fected therein, without giving notice 
to the opposite party or to the circuit 


court. Farmers’ L. & T. Co. v. Long- 
worth, 83 Fed. 336, 27 CCA 541. 
{[b] An appearance general in 


form, and which does not state that 
it is for any special purpose, but 
which is evidently for the sole pur- 
pose of moving to dismiss because of 
a want of jurisdiction of the person, 
has been held not to be a general ap- 
pearance. Lecat vy. Salle, 1 Port. 
(Ala.) 287; Law v. Nelson, 14 Colo. 
409, 24 P 2; Spurrier v. Wirtner, 48 
Iowa 486; Houser v. Nolting, 11 S. D. 
483, 78 NW 955. 

{c] An appearance special in 
terms, but not limited to any partic- 
ular purpose, (1) on the other hand, 
has been held to be a general appear- 
ance (Renaud v. Abbott, 116 U. S. 
277, 6 SCt 1194, 29 L. ed. 629. And 
see Ray v. Trice, 48 Fla. 297, 37 S 
582); (2) except, it seems, where the 
failure to so limit it resulted from 
tna dvey tence (Suiter v. Brittle, 90 N. 

1 


[d] -Appearance of attorney-gen- 
eral or district attorney in United 
States supreme court.—(1) In the 
United States supreme court it has 
always been the practice for the clerk 
to enter the appearance of the United 
States attorney-general in all cases 
where the United States is a party, 
at the first term to which the appeal 
or writ of error is returnable, and at 
the same term he may withdraw such 
appearance or move to strike it off; 
but if he lets it pass to the next term, 
the appearance is conclusive. Far- 
rari. UL'S., 3 "Pet 459) 7 as eder74 i. 
(2) An appearance by the district at- 
torney may be repudiated and set 
aside by the attorney-general. Cas- 
tro v. U. S., 3 Wall. 46, 18 L. ed. 163. 

62. Ala.—Thompson v. Lea, 28 Ala. 

’ 453. 

Cal.—Valley Lumber Co. v. Struck, 
146 Cal. 266, 80 P 405; McLeran v. 
Shartzer, 5 Cal. 70, 63 AmD 84. 


Colo.—Haley v. Elliott, 20 Colo. 
199, (37 PR 27> Robertson vs O'Reilly, 
14 Colo. 441, 24 P 560. 


Fla.—Williams v. La Penotiere, 26 
Way Sess 1S. SOO: 
Tll.—Sehnell v. North Side Planing 


Mill Co.; 89 TM: 581s “Price v.. Pitts- 
burg, ete, R. Co., 40 Tl. 44; Bolton 
v. McKinley, 404; Mitchell v. 


DO L1: 
Jacobs; 1% Tl. 235: 

Ind.—Lowe v. Turpie, 147 Ind. 652, 
44 NE 25, 47 NE 150, 37 LRA 233; 
De Haven v. De Haven, 77 Ind. 236. 

Iowa.—Roundy v. Kent, 75 Iowa 
662, 37 NW 146. 

Kan.—Robinson Female Seminary 
v. Campbell, 60 Kan. 60, 55 P 276; 
Magee v. Hartzell, 7 Kan. A. 489, 54 


j 57 Bey 
La.—Baumgarden’s Suce., 35 la. 
Ann. 127. 


APPEAL AND ERROR 


63 


Nebr.—Bazzo+v. Wallace, 16 Nebr. 
me 20 NW 315. 

. Y.—Pickersgill v. Read, 7 Hun 
636. Pearson v. Lovejoy, 53 Barb. 
407, 35 HowPr 193; Rogers v. Cruger, 
3 Johns. 564. 

Oh.—King v. Penn, 43 Oh. St. 57, 1 
NE 84. 
Pa.—Wilson v. Kelly, 81 Pa. 411. 
Tex.—Lewis v. Mills, 29 Tex. 124; 
Stephenson v. Chappell, 12 Tex. Civ. 
A, 296, 83 SW 880, 36 SW 482. 
pads § ” perkins v. Shadbolt, 44 Wis. 


fal A motion to dismiss for want 
of jurisdiction of the person is not, 
as a rule, a general appearance, so 
as to waive the defect of which it 
seeks to take advantage. Radford v. 
Folsom, 123 U. S. 725, 8 SCt 334, 31 
eed. aces Juecat “var Salle 1s Port. 
(Ala.) 287; Law v. Nelson, 14 Colo. 
409, 24 P 2; Spurrier v. Wirtner, 48 
Iowa 486; Beckwith vy. Kansas City, 
ete., R. Co., 28 Kan. 484; McMicken 
Vv. Smith, b oMlarts NisSsiGias)) 4278 
Seymour v. Judd, 2 N. Y. 464; Whet- 
stone v. Livingston, 54 S. C. 539, 32 


= 
7 


SE 561. But compare infra § 1363 
note 88. 
[b] A motion to set aside a de- 


fault for want of notice of appeal, 
and an appearance for that purpose 
only, is not a general appearance. 
Houk vy. Barthold, 73 Ind. 21. 

[c] A plea in abatement, and an 
appearance for the purpose of filing 
it, is not a general appearance. Fare 
v. Gunter, 82 Mo. 522. 

{d] No intention to appear gen- 
erally.— Where there was no formal 
entry of an appearance, but the par- 
ties both announced themselves ready 
for jury trial at the calling of the 
docket on the first day of the term, 
appellee not really intending to ap- 
pear generally and the cause not be- 
ing set for trial, it was held that ap- 
pellee had not waived the right to 
move for an affirmance for failure to 
take the appeal in time and to give 
statutory notice thereof. Hayes v. 
James, 1 Colo. A. 130, 27 P 894 [dist 
Coby v. Halthusen, 16 Colo. 10, 26 P 
148; Robertson v. O’Reilly, 14 Colo. 
441, 24 P 560]. 

[fe] The acknowledgment by de- 
fendanwt in error of service of copies 
of the abstract and assignment of 
errors does not constitute a waiver 
of service of the scire facias ad au- 
diendum errores, and a voluntary ap- 
pearance of defendant in the supreme 


court. Pyles v. Beall, 37 Fla. 549, 20 
Smad: 
63. Ill.—Price vy. Pittsburgh, etc., 


R. Co., 40 Ill. 44; Jackson v. Sherman 
House Hotel Co., 120° Ill. A. 507; 
Dickerson v. Johnson, 119 Ill. A. 325. 

Ind.—Newman v. Railway Officials, 
etc.,, Acc. Assoc., 15: Ind.7A. 29, 42 Ni 
650. 


Iowa.— Morrow v. Carpenter, 1 
Greene 469. 
Ky.—Louisville & Clark, 105 Ky. 
392, 49 SW 18, 20 KyL 1265 
Mo.—Bates v. Scott, 26 Mo. A. 428. 
IN Ye 
Barb. 111. 


W. Va.—Giboney v. Cooper, 57 W. 
Va. 74, 49 SE 939. 

64 Ala.—Robinson v. Murphy, 69 
Ala; 5433 Bolling” vy. “Sones, 67) Ala. 
508; McDonald v. McMahon, 66, Ala. 
115; Alexander vy. Nelson, 42 Ala. 
462; Thompson v. Lea, 28 Ala. 453. 

Colo.—Brown v. Keegan, 32 Colo. 
463, 76 P 1056; Haley v. BHlliott, 20 


Colo. LIOR Teh aTe 
j AoW OR UAB, oly 


Robinson v. Magarity, 28 Ill. 423; 
Matson v. Connelly, 24 Til. 142; Bol- 
ton v. McKinley, 19 Ill. 404; Kircher 
ve Keating, ete, ‘Co:, 145. TLV Aceds 
Cheltenham Impr. Co. v. Whitehead, 
26 Ill. A. 609 [aff 128 Ill. 279, 21 NE 
569]. 


[§ 1362 


court ;°° by obtaining, asking, consenting to or ar-— 
guing a motion for a continuance ;*" by noticing the 
appeal for argument or trial in the appellate 
court ;°8 by going to trial;°° by. arguing or submitting 


Ind.—Cleveland, ete, R. Co. v. 
Smith, 177 Ind. 524, 97 NE 164; Cam- 
bria Iron Co. v. Union Trust Co., 154 
Ind, 291, 55 NE 745, 56 NE 665, 48 
LRA 41; Lowe v. Turpie, 147 Ind. 
652, 44 NE 25, 47 NE 150, 37 LRA 
233; Beck vy. State, 72 Ind. 250; State 
v. Walters, 64 Ind. 226; Kyger v. Stal- 
lings, 55 Ind. A. 196, 103 NE 674; 
Canaday v. Yager, 33 Ind. A. 6238, 71 
NE 977; Allen v. Rice, 16 Ind. A. 572, 
45 NE 800; American Straw Board 
Co. v. Faust, 11 Ind. A. 638, 39 NE 
528. 

Iowa.—Romain v. Muscatine Coun- 
ty, Morr. 350 

La.—Gayoso de Lemos v. Garcia, BS 
Mart. N. S. 4, 

Pa.—Downing v. Baldwin, 

& R. 298. 

Wash.—Although a joinder of er- 
ror was not necessary to a submis- 
sion of the cause. Schwabacher v. 
Wells, 1 Wash. T. 506. 

See also supra § 1345. 

[a] But a joinder in error on the. 
part of one appellee will not extend 
the jurisdiction of the court to those 
not made parties to the appeal. Hart- 
wig v. Schiefer, (Ind.) 45 NE 69; 
Gregory v. Smith, 139 Ind. 48, 38 NH 
395; Garside v. Wolf, 135 Ind. 42, 34 
NE 810. 

65. Carmichael v. Armor, 1 Rob, | 
(La.) 197; Duffield v. Flahaven, 1 
Browne (Pa.) 95. See also supra § 
1345. 

66. Planchet’s Succ., 29 La. Ann. 
520; Rogers v. Cruger, 3 Johns. (N. 
Y.) 564; Valentine v. Valentine, 2 
Barb. Ch. (N. Y.) 430. 

67. Cal.—McLeran vy. Shartzer, 5 
Cal. 70, 68 AmD 84. : 

Colo.—Coby v. Halthusen, 16 Colo. 
10, 26 P 148; Robertson vy. O’Reilly, 
14 Colo. 441, 24 P 560. Compare 
Hayes v. James, 1 Colo. A. 130, 27 


P 894 

Fla.—Pace v. Lanier, 25 Fla. 558, 
6 S 262. 

Ill.—Mitchell v. Jacobs, 17 Ill. 235. 

Iowa.—Roundy v. Kent, 75 Iowa 
662, 37 NW 146; Wilgus v. Gettings, 


19 Iowa 82. 
Nebr.—Steven  v. 


1 Serg. 


Nebraska, etc., 


Ins. Co., 29 Nebr. 187, 45 NW 284; 
Bazzo v. Wallace, 16 Nebr. 290, 20 
NW 315. 


N. H.—Farnam v. Davis, 32 N. H. 
302. 

N. Y.—Guilderland v. Knox, 5 Cow. 
363. 

Pa.—Wilson vy. Kelly, 81 Pa. 411. 


ce I.—Clarke v. Newport, 5 R. 
Tex.—Lewis v. Mills, 29 Tex. 124; 


Futch v: Palmer, 1 Tex Civ. VAn Lots 
32 SW 566. 

[a] Acts insufficient to show con- 
sent.—On appeal from a judgment of 
a justice of the peace, the appellee’s 
attorney, being in court upon other 
business, was asked by the court if 
he would consent to a continuance 
in the appellee’s case, to which he an- 
swered that he neither consented nor 
objected. It was held that this was 
not an appearance so as to waive no- 
tice of appeal. Pattison v. Missouri, 
ete., R. Co., 938 Mo. A. 648, 67 SW 749. 

68. Robertson v. QO’ Reilly, 14 Colo. 
441, 24 P 560; Durfee v. McClurg, 5 
Mich. 532; Coppernoll v. Ketcham, 56 
Barb. (N. Y.) 111; Pearson v. Love- 
joy, 53 Barb. (N. Y.) 407, 35 HowPr 
193; Silsbee v. Gillespie, 9 AbbPrNS 
(N. Y.) 139; Holden v. Haserodt, 2 
S. D. 220, 49 NW 97. See also supra’ 
§ 1345. 

[a] Filing trial notice.—Hohmann 
v. EHiterman, 83 Ill. 92. 

69. Ex p. Mallard, 6 Cow. (N. Y.) 
593; Mather v. Darst, 11 S. D. 480, 78 
NW 954; Sligh v. Shelton Southwest- 
ern, R. ‘Co.,, 20 *Wash-716,) 54 Biss. 
Manufacturers’, etc., Inspection Bu- 
reau v. Everwear Hosiery Coy, ) Phe 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


r 


§§ 1362-1363] 


the ease; by joining in requesting submission of 
the cause;"1 by submitting or filing a brief on the 
merits;’? by waiving the filing of briefs;7° by ac- 
cepting. an allowance of time within which to file 
a brief ;“* by accepting copies of the record and of 
appellant’s brief;*° by obtaiming a rule for justifi- 
eation of sureties;*° by waiving service of motion to 
perfect the transeript;’* by filing a cross petition *® 
or assigning cross errors;*® by acknowledging serv- 
ice of a case made and appearance at settlement 
thereof ;®° by stipulating for an amended abstract ;*! 
by applying to withdraw a transcript for the pur- 
pose of testing it;5* by stipulating, on consolidation 
of actions, as “to the contents of the transcripts and 
the effect upon one appeal of an affirmance or re- 
versal of the other ;®* by consenting to a reference ;84 


Wis. 73, 138 NW 624, 42 LRANS 847, 
AnnCas1914C 449. 

70. Ala.—Louisville, ete., R. Co. v. 
Lile, 154 Ala. 556, 45 S 699 (submis- 
sion of cause for decision on the 
merits). 

Cal.—Matthews v. Marin County 
SUPEL, ne ty WOmCal wo27. da) PA665. 
Colo.—Taylor v. Colorado 

Works, 33 Colo. 179, 80 P 129. 

Ind.—Kline v. Hagey, 169 Ind. 275, 
81 NE 209; Bender v. Wandler, 84 
Ind. 172; Talburt v. Berkshire L. Ins. 
Co., 80 Ind. 434; Dobbins v. Biker, 80 
Ind. 52; De Haven v. De Haven, 77 
Ind. 236; Critchell v. Brown, 72 Ind. 
539; Archey v. Knight, 61 Ind. 311. 

Iowa.—Roundy v. Kent, 75 Iowa 
662, 37 NW 146. 

Ky.—McGerty v. McGerty, 52 SW 
823, 21 KyL 593 [reh den 55 SW 201, 
21, Kyl 13860). 

Mich.—Hirsh vy. Fisher, 138 Mich. 
95, 101 NW 48. 

N. Y.—Hill v. Burke, 62 N. Y. 111; 
Pickersaill v. Read, 7 Hun 636; Grif- 
fin v. Cranston, 18 N. Y. Super. 658. 

N. C.—Yancey v. Greenlee, 90 N. C. 
317. 

Oh.—King v. Penn, 43 Oh. St. 57, 1 
NE 84; Cleveland, etce., R. Co. v. Mara, 
26 Oh. St. 185. 

Wis.—Harrigan vy. Gilchrist, 121 
Wis. 127, 99 NW 909; White v. Pol- 
leys, 20 Wis. 503, 91 AmD 432. 

See also’supra § 1345. 

[a] Extraneous matters.—But an 
argument of one matter is not an ap- 
pearance in other matters with which 
it has no connection. Thus, where a 
party appears and argues an appeal 
from an order sustaining a demurrer, 
it is no waiver of an appeal from an 
order setting aside inquest and judg- 


Iron 


ment. Pistor v. Hatfield, 46 N. Y. 
249. 
71. Dent v. Pickens, 61 W. Va. 


488, 58 SE 1029. See also supra § 


1345 
Ill.— Gates v. Thede, 91 Ill. A. 


72. 
GL Css ew a PC Onur 


603. 
Ind.—Cleveland, 
Smith, 177 Ind. 534, 97 NE 164; Cam- 


bria Iron Co. vy. Union Trust Co., 154 
Ind. 291, 55 NE 745, 56 NE 665, 48 
LRA 41; Loucheim v. Seeley, 151 


Ind. 665, 43 NE 646; Hazleton v. De 
Priest, 143 Ind. 368, AD) ONG Sores 
Schmidt v. Wright, 88 Ind. 56; Alvey 
v. Wiggs, 53 Ind. A. 263, 101 NE 637; 
Jeffries v. Orndorf, 44 Ind. A. 225, 88 
NE 958; Majenica Tel. Co. v. Rogers, 
43 Ind. TN 306, 87 NE 165; Pittsburgh, 
etc., R. Co. v. Reed, 36 Ind. A. ONS eu 
‘ NE 50; Rogers v. State, 26 Ind. A. 
144, 59 NE 334. 

Ky. —-Louisville v. Clark, 49 SW 18, 
20 KyL 1265. 

Mich.—Cameron v. Adams, 31 Mich. 
71 (exchanging briefs). 

Mo.—Igo v. Bradford, 110 Mo. A. 
670, 85 SW 618 (brief addressed sole- 
ly to the merits). 

N. D.—Woods vy. Walsh, 7 N. D. 
376, 75 NW 767. 


Tex.—Talbert v. Barbour, 16 Tex. 
Civ. A. 63, 40 SW 187. 
Va.—Dent v. Pickens, 61 W. 


WwW. 
Va. 488, 58 SE 1029. 
[3 C. J.—79] 


APPEAL AND ERROR. 


Objections. 


See also supra § 1345. 

[a] But where defendant in his 
brief raises objections to the juris- 
diction in connection with the merits 
of the case he does not thereby make 
such an appearance as to waive the 
jurisdictional objections. Hartzell v. 
Magee, 60 Kan. 646, 647, 57 P 502 
[rev 7 Kan. A. 489, 54 P 129] (where 
the court said: “A common prac- 
tice, which has never been discour- 
aged in this court, is for defendant in 
error to raise jurisdictional objec- 
tions at the final submission of the 
case and to present them in the same 
brief with the merits. His argument 
is in the alternative, that the case 
should be dismissed for want of ju- 
risdiction, but, if the court disagree 
with him on that point, that for rea- 
sons stated the judgment should be 
affirmed. This practice is a con- 
venience to counsel and to the court, 
and the view taken here is that par- 


ties to a proceeding in error do not} 


thereby estop themselves to deny the 


jurisdiction of the court’). See also 
Yesler v. Oglesbee, 1 Wash. T. 604, 
605 (where the court said: ‘‘The only 


reason why filing his brief would not 
be an appearance is because the prac- 
tice of this court has been settled 


otherwise’’). 
73. Stephenson v. Chappell, 12 
296, 33 SW 880, 36 SW 


Tex Civ. As 
482 

Mudd v. German Ins. Co., 56 
SW 977, 22 KyL 308. See also supra 


74, 

§ 1345. 

75. Lum y. Fairbanks, 155 Mich. 
Wise NW 578. See also supra § 
1 5 
76. Schnell v. North Side Planing 
Mill Co, 89 Tl, 581. 

a ie Yesler v. Oglesbee, 1 Wash. T. 

7. Robinson Female Seminary v. 
Campbell, 60 Kan. 60, 55 P 276; Biart 
v. Myers, 59 Nebr. 711, 82 NW 7. 


79. Southern States Land, ete., Co. 
v. Lowe, 61 Fla. 775, 55 S 73. But 
see Wright v. Woolfolk, 14 Bush 


(Ky.) 308 (holding that thé filing of 
cross errors is not a waiver of appel- 
lee’s right to have the appeal dis- 
missed because of failure of appel- 
lant to file his assignment of errors 
and schedule within the time pre- 
scribed by statute). 

80. Taylor v. Riggs, (Kan. A.) 52 
P 910 (holding that one’s written ac- 
knowledgment of service of a case 
made, and his appearance before the 
judge at the settlement of the case 
made, as attorney for all of defend- 
ants:in error, constitute his appear- 
ance in the case as an attorney of 
record). Contra under practice of 
court. Yesler v. Oglesbee, 1 Wash. 
T. 604. 

81. Price v. Pittsburgh, etc, R. 
Co., 40 Ill. 44, 

82. Williams v. La Penotiere, 26 
Fla. 333, 7 S 869. 

83. Valley Lumber Co. v. Struck, 
146 Cal. 266, 80 P 405. 

84. Mason y. Alexander, 44 Oh. St. 
318, 7 NE 435. 

85. McNealy v. Bartlett, (Mo. A.) 
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by moving to strike out the bill of exceptions;%* 
or in most jurisdictions by moving to affirm or 
dismiss for reasons other than a want of jurisdic- 
tion of the person, even though at the same time 
a motion to dismiss on other grounds is made, the 
general rule being that a special appearance can 
be only for objection to jurisdiction of the person 
and that the appearance to dismiss on another 
ground is a general one.*® 
pose implying submission to the jurisdiction is none 
the less a general appearance because it includes a 
protest against the exercise of jurisdiction.*®* 

[§ 1363] 3. Effect of Appearance as Waiver of 
As a general rule a special appearance 
for the sole purpose of moving to dismiss for want 
of jurisdiction is not a waiver of objections.®’ And 


Appearance for a pur- 


95 SW 273. See also supra § 1345. 

86. U. S.—Andrews v. National 
Fdy., ete., Works, 77 Fed. 774, 23 CCA 
454, 36 LRA 153 (holding that par- 
ties waived citation by joining in a 
motion to dismiss because the decree 
was not final). 

Fla.—Ray v. Trice, 48 Fla. 297, 37 
S 582; Oppenheimer vy. Guckenheimer, 
34 Fla. 13, 15 S 670. 

Ill.—Long v. Trabue, 8 Ill. A. 132. 

Ind. T.—Grady v. Newman, 1 Ind. 
T. 284, 37 SW 54. 

La.—Vallee v. Hunsberry, 108 La. 
136, 32 S 359 (holding that, where a 
motion to dismiss in the appellate 
court set forth several grounds, the 
last of which related to the want of 
citation, this amounted to a waiver 
of citation); Baumgarden’s Succe., 35 
La. Ann. 127; Lee v. Goodrich, 21 La. 
Ann. 278; Morton v. Graham, 11 La. 


APE State v. Montegut, % Mart. 
) Richardson, 


Miss.—McAllister  v. 
101. Miss,,132, 57. S547. 

Mo.—Rector v. St. Louis County 
Cin Ct, 1 Mo: 60%, 

Nebr.—Stiate v. Schrader, 73 Nebr. 
618, 103 NW 276 (motion to dismiss 
petition in error for failure to file 
motion for new trial). 

D.—Woods v. Walsh, 7 N. D. 
376, 15 NW 767. 
Terry, 49 Tex. 


Tex.—Overton Vv. - 
773; Hall v. La Salle County, (Civ. 
A.) 46 SW 863. 
py, Vie. cher Eine v. Shadbolt, 44 Wis. 
See also supra § 1345. 


_{a] Contra. —iIn some jurisdic- 
tions, however, it has been held 
otherwise, where the motions are 


made at the same time or included 
in the same brief. Radford v. Fol- 
$0mM, 123: (U0. 4S.n 125 SS Cl. 8a4,otera 
ed. °292:, Burdine v. Mustin, 33 Ala. 
634; Callahan v. Jennings, 16 Colo. 
471, 27 P 1055; Guy v. Mayes, 141 Mo. 
441, 44 SW 253; Kenner v. Doe Run 
Lead Co., 141 Mo. 248, 42 SW 6838; 
Biles v. Beadle, 93 Mo. A. 628, 67 
SW 708. 

[b] Where the law requires ap- 
peliees to file all their grounds for 
dismissal within a limited time the 
rule has been held _ inapplicable. 
Schmitt v. Drouett, 42 La. Ann. 716, 
7 S$ 746. See also supra § 1345. 

87. Pickersgill v. Read, 7 Hun (N. 
Y.) 636 (submission including a pro- 
test against the exercise of jurisdic- 
tion). And see Pittsburgh, ete. R. 
Co. v. Reed, 36 Ind. A. 67, 75 NE 50; 
Rogers v. State, 26 Ind. A. 144, 59 
NE 334 (holding that the filing of a 
brief upon the merits as a general. 
appearance is not limited by a motion 
to dismiss the appeal, prefixed to the 
brief and under the same _ cover, 
where it is stated that the appellee 
appears specially for such purpose). 
Compare however Callahan v. Jen- 


nings, 16 Colo. 471, 27 P 1055. See 
also supra § 1345. 
88. U. S.—Richardson y. Green, 


130 U. S. 104, 9 SCt 443, 32 L. ed. 872; 
Radford v. Folsom, 123 Us. 125, § 
SCt 334, 31 L. ed. 292. 
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a general appearance by appellee or defendant in 
error cannot give the appellate court jurisdiction 
of the subject matter of the appeal.8° 
jurisdiction of the subject matter within this rule 
where no appeal is taken or perfected, although it 
has been attempted,®® except, in some cases, where 
the attempted appeal results in a trial de novo,** 
and in any case jurisdiction of the subject matter 
implies that the court is empowered by law to en- 
tertain the appeal, when properly taken, and the 


Ala.—Lecat v. Salle, 1 Port. 287. 


Cal.—Bullock vy. Taylor, 112 Cal. 
147, 44 P 457. : 
Colo.—Callahan v. Jennings, 16 


Colo. 471, 27 P 1055; Law v. Nelson, 
14 Colo. 409, 24 P 2; Hayes v. James, 
I COolos At 13057 2..b 804 

Ind.—Houk v. Barthold, 73 Ind. 21. 

lowa.—Spurrier v. Wirtner, 48 lowa 
486. 
Kan.—Bubb v. Cain, 37 Kan. 692, 
16 P 89; Beckwith v. Kansas City, 
ete., R. Co., 28 Kan. 484. 

La.—McCutchen v. Hudson, 132 La. 
177, 61 S 157; McMicken v. Smith, 5 
Mart. N. S. 427. 

Mo.—Fare v. Gunter, 82 Mo. 522; 
Roll v. Cummings, 117 Mo. A. 312, 
93 SW 864. Compare Rector v. St. 
Louis County Cir. Ct., 1 Mo. 607. 

N. (Y=Seymour vi: Judd, 2 N:° Y. 
464. 

Tex.—Seybold v. Boyd, 14 Tex. 460. 

B. C.—Tollemache v. Hobson, 5 B. 
C. 223; Edison ‘Gen. Hlectric Co. v. 
Westminster, etc, Tramway Co., 5 
Oar oss 

See also supra § 1363 text and note 
62. 

[a] Gontra.—(1) McBee v. McBee, 
1 Heisk. (Tenn.) 558 (holding that a 
motion to dismiss an appeal or writ 
of error waives objection to want of 
notice). (2) And contra where the 
objection was for defect in service. 
Libbey v. McIntosh, 60 Iowa 329, 14 
NW 354; Robertson v. Eldora R., etc., 
Co., 27 Iowa 245. 

[b] Appearance specially must he 
restricted to presenting the question 
of jurisdiction. Ray v. Trice, 48 Fla. 
297, 37 S 582. 

89. Ala.—Thompson vy. Lea, 28 Ala. 
4081. —Bell v. San Francisco Sav. 
Union, 153 Cal. 64, 94 P 225; Descalso 
v. San Francisco Municipal Ct. of 

£760) Cal! 296. 
Mania Gorden v. Gray, 19 Colo. 167, 
34 P 840; Thorne v. Ornauer, 6 Colo. 
39; Las Animas tees v. Stone, 11 
lolo. A. 476, 53 P 616. _ 
3 Conn.—In re Shelton St. R. Co., 70 
Conn. 329, 39 A 446. 

Fla.—Griffith v. Henderson, 52 Fla. 
507, 42 S 705; Garrison v. .Parsons, 
41 Fla. 143, 25 S 336. 

Tll—McKoy v. Allen, 36 Ill. 429; 
Mitchell v. Jacobs, 17 Ill. 235; 
Pearce v. Swan, 2 Ill. 266; Wetzel v. 
Hancock County, 143 Tl. A. 178. 

Ind.—Vordermark v. Wilkinson, 142 
Ind. 142, 39 NE 441; Canaday v. 
Yager, 38 Ind. A. 623, 71 NE 977 
(not waived by joinder in error); In- 
dianapolis Union R. Co. v. Ott, (A.) 
385 NE 517. 

Towa.—kKnight v. Acton, 109 NW 


1089; Brier v. Chicago, ete., R. Co., 
66 Iowa 602, 24 NW 232. 
Kan.—Mitts v. Smith, 60 P 822 


(writ of error); Hartzell v. Magee, 
60 Kan. 646; 57 P 502 [rev 7 Kan. 
A. 489, 54 P 129]. 

La.—Murphy v. Bezout, 7 La. 14. 

Mass.—Santom v. Ballard, 133 
Mass. 464. 

Nebr.—Stenberg v. State, 48 Nebr. 
299, 67 NW 190; Moise v. Powell, 40 
Nebr. 671, 59 NW 79. 

See also supra § 125. , 

fa] There is therefore no neces- 
sity to withdraw a general appear- 
ance for the purpose of raising this 
objection. U.S. v. Yates, 6 How. (U. 
S.) 605, 12 L. ed. 575. 

90. Cal.—Bell v. San Francisco 
Sav. Union, 153 Cal. 64, 94 P 225. 


APPEAL AND ERROR 


There is no 


Fla.—Griffith v. Henderson, 52 Fla. 
507, 42 S 705; Garrison v. Parsons, 
41 Fla. 143, 25 S 336. 

Ind.—Canaday vy. Yager, 33 Ind. A. 
623, 71 NE 977. 

Ind. T.—Lewis v. Sittle, 7 Ind. T. 
602, 104 SW 850 (failure to make all 
defendants parties to writ of error). 

Iowa.—Knight v. Acton, 109 NW 
1089; Kimble v. Riggin, 2 Greene 245. 

Okl.—Richardson vy. Thompson, 33 
Okl. 120, 124 P 64 (objection that 
neither appellant nor his counsel was 
present when the case made was set- 
tled); Ripley v. Art Wall Paper Mill, 
27 Okl. 600, 112 P 1119 (holding that 
the entering of an appearance by de- 
fendant in error in the supreme court 
does not waive the right to object on 
account of the signing and settling 
of a case made by a judge unauthor- 
ized by law). 

[a] No jurisdiction in the trial 
court precludes the idea of any juris- 
diction on appeal. Stenberg v. State, 
48 Nebr. 299, 67 NW 190. 

[bj] A cause not appealable under 
the provisions of the statute cannot 
lie submitted for adjudication to the 
appellate court by consent; hence no 
appearance nor any other species of 
waiver can in such case confer ju- 
risdiction. Gordon v. Gray, 19 Colo. 
167, 34 P 840; Harvey v. Travelers 
Ins. 4:Col, 118: Colon 13544432" Pi 935% 
Thorne v. Ornauer, 6 Colo. 39; Moise 
v. Powell, 40 Nebr. 671, 59 NW 79 
{dist Minneapolis Harvester Works 
v. Hedges, 11 Nebr. 46, 7 NW 581]. 
But see Boone County v. Corlew, 3 
Mo. 12. As to jurisdiction by con- 
sent see supra § 125. 

[c] Applications of rule to at- 
tempted appeals.—The rule has been 
applied to attempted appeals (1) in 
the case of an omission in the lower 
court to file a proper entry or notice 
of appeal (Griffith v. Henderson, 52 
Fla. 507, 42 S 705; Garrison vy. Par- 
sons, 41 Fla: 143, 25 S 336. Compare 
infra this section text and note 10), 
(2) and also, where the notice of ap- 
peal did not show the term to which 
the appeal was taken, in a case 
where it might have been to either 
of two counties (In re Shelton St. R. 
Co., 70 Conn. 329, 39 A 446. To same 
effect Murphy v. Bezout, 7 La. 14); 
(3) where there was a defect of par- 
ties appellant (Goodrich vy. Stang- 
land, 155 Ind. 279, 58 NE 148; and 
see supra § 1029); (4) and in some ju- 
risdictions, but not in all, where no 
proper appeal bond was given (San- 
tom v. Ballard, 133 Mass. 464. Com- 
pare infra this section text and note 
9), or (5) no notice of appeal served 
(Brier v. Chicago, ete, R. Co, 66 
Iowa 602, 24 NW 232. Compare infra 
this section text and notes 15, 16). 

{d] A valid judgment in a boua 
fide suit in the lower court has been 
held to be all that is necessary, in 
addition to general appellate juris- 
diction by statute, to give the appel- 
late court jurisdiction of the subiect 
matter, so that the parties might, 
by appearance and consent, waive all 
of the requirements of an appeal. 
Thompson v. Lea, 28 Ala. 453 (Rice, 
Cc. J., dissenting). 

91. See cases infra this note. 

{a] A trial de novo on appeal is 
an exercise of original jurisdiction, 
and, although no proper appeal is 
taken, if the parties appear and pro- 
ceed with the trial all irregularities 
of an attempted appeal are -waived. 


parties are properly before such court.°® On tl 
other hand, where the appellate court has jurisdic- 
tion of the subject matter of the appeal or writ, a 
general appearance by appellee or defendant in 
error will give jurisdiction of his person which it 
would not have but for such appearance, and will 
also operate as a waiver of all nonjurisdictional 
omissions and defects in taking or perfecting the 
appeal or proceeding in error.°* 
held in some jurisdictions, although not in others, 


[§ 


On the 


4 
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Thus it has been 


In such case the court has jurisdic- 
tion of the subject matter if it has 
statutory power to hold such trial 
and render judgment de novo. Mac- 
key v. Briggs, 16 Colo. 143, 26 P 131; 
Las Animas County v. Stone, 11 Colo. 
A. 476, 53 P 616; Jarrett v.. Phillips, 
90 Ill. 237; Jackson v. Sherman House 
Hotel Co., 2200 Ti. “Ay 507° Payne nya 
Davis, 2 Mont. 381; Chester v. Em- 
bree, Peck (Tenn.) 370. : 

{b] But the rule is otherwise 
where the appellate court has no 
original jurisdiction of the particular 
case. Descalso v. San Francisco, 69 
Cal. 296; McKoy v. Allen, 36 Til. 429. 

[ce] A judgment wholly void in the 
trial court, because rendered in favor 
of a newspaper instead of the pro- 
prietor thereof, has been held not to 
impair the jurisdiction of the appel- 


‘late court as to the subject matter, 


where appellant had a summons is- 
sued to the real party in interest 
upon an order requiring him to file 
a complaint in his own name, which 
was done, and the case was submitted 
for trial de novo, after which such 
appellee moved to dismiss on the 
ground of the invalidity of the judg- 
ment below, and, consequently, of the 
appeal. Ellison v. Rerick, 125 Ind. 
396, 25 NE 454, 4 

[d] No judgment below.—Where 
there was no judgment below, the 
fact that there was a trial de novo 
has been held no ground for permit- 
ting a waiver by general appearance 
of the objection to jurisdiction of 
the subject matter. ‘The case would 
have been different had the parties 
appeared originally in the district 
court, and by consent proceeded to 
trial; but as the appearance, trial, 
and judgment were predicated upon 
an appeal unauthorized by law, we 
can but regard the proceedings as a 
nullity. ... Though a trial de novo 
is awarded in the district court, that 
trial is of an appellate ‘character. 
The powers of that court over the 
parties, and the subject matter, ema- 
nate exclusively from the appeal.” 
Kimble vy. Riggin, 2 Greene (Iowa) 
245, 246. ; 

92. U.S. v. Yates, 6 How. (U. S.) 
605, 12 L. ed. 575; Dillingham v: 
Skein, 7 F. Cas. No. 3,912a, Hempst. 
181; Indianapolis Union R. Co. v. Ott, 
(Ind. A:) 35 NE 517; Wilgus v. Get- 
tings, 19 Iowa 82. 

93. U. S.—Dillingham v. Skein, 7 
F. Cas. No. 3,912a, Hempst. 181. 

Ala.—Louisville, ete, R. Co. v. 
Lile, 154 Ala. 556, 561, 45 S 699 [cit 
Cyc]; Robinson v. Murphy, 69 Ala. 
543; Thompson vy. Lea, 28 Ala. 4533. 
Planters’ Trading Co. v. Moore, 7 Ala. 
AS39383, 62° S302: 

AP SIRE Sa bee v. Frazier, 31 Ark. 

Cal.—Mayhew’s Est., 4 Cal. A. 162, 
87 P 417. 

Colo.—Taylor v. Colorado Iron 
Works, 33 Colo. 179, 80 P 129; Las 
Animas County v. Stone, 11 Colo. A. 
476, .53..P 616; : 

Fla.—Southern States Land, ete,, 
Co. v. Lowe, 61 Fla. 775, 55 S 73; Ray 
v. Trice, 48 Fla. 297, 37 S 582; Gar- 
rison v. Parsons, 41 Fla. 143, 25 S 336. 

Ill.—Jarrett v. Phillips, 90 Ill. 237; 
Dinet v. Peo., 73 Ill. 183; Mitchell vy. 
Jacobs, 17 Ill. 285; Birkby v. Solo- 
mons, 15 Ill. 120; Jackson v. Sherman 
House Hotel Co., 120 Ill. A. 507. : 

Ind.—Goodrich vy. Stangland, 155 
Ind. 279, 58 NE 148;- Cambria Iron 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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where the particular omission or defect was re- 
garded. as going to the jurisdiction of the subject 
matter, so that it could not be waived,®* that a 
general appearance waives an objection to an ap- 
peal or proceeding in error, otherwise regular, that 
it was not instituted within the time limited by 
statute or rule of court,®® or at all,°® or by motion 
where petition and citation should have been used;? 
that the appeal was not prayed;* that there was an 
irregularity in granting the appeal; that the statu- 
tory affidavit on appeal was not made or is not 
shown in the record, or is defective;! that it was 
made returnable in vacation,” or generally, instead 
of to the proper term;*-that an improper return 
day was fixed;* that the petition for appeal does 
not contain the reasons of appeal,> or does not 
name all the respondents;® that the cause was dis- 
continued in the trial court;? that there is a defect 
of parties;* that the appeal bond or undertaking 
was insufficient or not filed in time or that no bond 
or undertaking at all was given;® that the appeal 
or writ was not properly entered or docketed in the 


APPEAL AND ERROR 


[3C.J.] 1251 


lower or appellate court;?° that the transcript was 
not filed in time, or at all;?? that the cause was 
brought up by appeal instead of by-error;1* or that 
the court below had not jurisdiction of the person 
of appellee.t* And in most jurisdictions, where the 
appeal or proceeding in error has been otherwise 
perfected, a general appearance waives any objec- 
tion to the summons, notice, or citation on account 
of its nonexistence, defectiveness, or want of proper 
service thereof upon appellee or defendant in er- 
ror, in so far as it is required to give jurisdiction 
of the person.* Under some statutes, however, serv- 
ice of citation or notice of appeal on appellee or co- - 
parties is required to give jurisdiction, not merely 
of the parties, but also of the subject matter, being 
an essential step in perfecting the appeal, and an 
appearance does not cure its omission or fatal de- 
fects therein.1® : 

[§ 1364] 4. Appearance by Attorney. A gen- 
eral appearance by an attorney in good faith for 
his. client is in fact and in Jaw an appearance of 
the client,’* provided the attorney has been admitted 


Co. v. Union Trust Co., 154 Ind. 291, 
55 NE 745, 56 NE 665, 48 LRA 41; 
Hazleton v. De Priest, 143 Ind. 368, 
42 NE 751; Alvey v. Wiggs, 53 Ind. 
A. 263, 161 NE 637; Majenica Tel. Co. 
v. Rogers, 43 Ind. A. 306, 87 NE 165; 
Allen v. Rice, 16 Ind. A. 572, 45 NE 
800; Newman v. Railway Officials, 


etc., Acc. Assoc., 15 Ind. A. 29, 42 NE: 


650; Indianapolis Union R. Co. v. Ott, 
(A.) 35 NE 517. 

Ind. T.—Grady v. Newman, 1 Ind. 
T. 284, 37 SW 54. 

Iowa.—Wilgus v. Gettings, 19 Iowa 
82; Des Moines Branch State Bank v. 
Van, 12 Iowa 523; Drake v. Achison, 
4 Greene 297. 

Ky.—McGerty v. McGerty, 52 SW 
823, 21 KyL 593 [reh den 55 SW 201, 
21 KyL 1360]. 

La.—Selma City Nat. Bank v. 
Walker, 130 La. 810, 58 S 580. 

Mass.—Prince v. Gundaway, 157 
Mass. 417, 32 NE 653; Stanton v. Bal- 
jard, 133 Mass. 464. 

Miss.—McAllister v. 
101 Miss. 132, 57 S 547. 

Mo.—McNealy vy. Bartlett, (A.) 95 
SW 273; Igo v. Bradford, 110 Mo. A. 
670, 85 SW 618. 

Nebr.—Biart v. Myers, 59 Nebr. 711, 
82 NW 7; Steven v. Nebraska, etc., 
Ins. Co., 29 Nebr. 187, 45 NW 284. 

Nev.—Smith v. Wells’ Est. Co., 29 
Nev. 411, 417) -919P 315: [eit. .Cyei. 

N. D.—Woods v. Walsh, 7 N. D. 
376, 75 NW 767. 

Oh.—Cleveland,_ ete., 
Mara, 26 Oh. St. 185. 

Pa.—Wright v. Millikin, 
507, 25 A 756. 

Tenn.—Chester v. Embree, 
370. 

Tex.—Ricker v. Collins, 81 Tex. 662, 
17 SW 378; Hayworth v. Rogan, 77 
Tex. 362, 14 SW 70; Hairston v. 
Southern Pac. R. Co,, (Civ. A.) 94 SW 
1078; Talbert v. Barbour, 16 Tex. 
Civ. A. 63, 40 SW 187. 

{a] That the appellate court must 
have original jurisdiction of the sub- 
ject matter in order to entitle appel- 
lant to claim a waiver of jurisdiction 
of the person by appearance of ap- 
pellee see McKoy v. Allen, 36 Ill. 429. 

{b] Unauthorized appeal.—Where 
the appellate court has jurisdiction 
of the subject matter it has power to 
hear the case if the parties appear, 
although the appeal was unauthor- 
ized. Wrolson v. Anderson, 53 Minn. 
508, 55 NW 597. 

94. See contra cases and cross ref- 
erences in following notes; and supra 
text and notes 89, 90. 

95. Ala.—Bolling v. Jones, 67 Ala. 
+508; McDonald v. McMahon, 66 Ala. 
115. 

Colo.—Western Lumber, etc., Co. v. 


Richardson, 


Rie Cow iv. 
152 Pa. 
Peck 


re | 


Golden, 22 Colo. A. 209, 124 P 584. 
Ill.—Price v. Pittsburgh, etc, R. 
ee 40 Ill. 44; Pearce v. Swan, 2 Il. 


Ind.—Newman v. Railway Officials’, 
Ora Acc. Assoc., 15 Ind. A. 29, 42 NE 
eno ee v. Davis, 2 Mont. 

Nebr.—-Lloyd v. Reynolds, 26 Nebr. 
63, 41 NW 1072; Bazzo v. Wallace, 16 
Nebr. 290, 20 NW 315. 

N. Y.—Pearson vy. Lovejoy, 53 
Barb. 407, 35 HowPr 198. 

Vt.—Mack v. Lewis, 67 Vt. 383, 31 
A. 888. 

Contra Bell v. San Francisco Sav. 
Union, 153 Cal. 64, 94 P 225 (notice of 
appeal not served in time); Mitts v. 
Smith, (Kan.) 60..P 822; King v. 
Penn, 43 Oh. St. 57, 1 NE 84; Dias 
v. Munos, 17 Tex. 518 (where the 
distinction is made that, although by 
a general appearance the instituting 
of a proceeding in error beyond time 
cannot be waived, yet where appellee 
has by his acts induced appellant to 
prepare for the hearing he will be 
estopped to claim a want of jurisdic- 
tion). 

See also supra §§ 1074, 1083. 

[a] Distinction between appeals 
and proceedings in error.—In Colo- 
rado it is held that, although a statu- 
tory appeal cannot in any event be 
maintained if taken after the time 
limited by law, because it is the 
creature of the statute, yet the ob- 
jection that a proceeding in error was 
not instituted in time may be waived 
by a general appearance, because at 
“common law a writ of error is gen- 
erally regarded as a writ of right,” 
and is the commencement of a new 
suit, not the continuation of an old 
one. Haley v. Elliott, 20 Colo. 199, 
202, 37. RP 27. 

96. Roundy v. Kent, 75 Iowa 662, 
37 NW 146. , 

97. Chicago, etce., R. Co. v. Blair, 
100 U. S. 661, 25 L. ed. 587; Planchet’s 
Succ., 29 La. Ann. 520. 

98. Indianapolis Union R. Co. v. 
Ott, (Ind. A.) 35 NE 517. 

99. Indianapolis Union R. Co. v. 
Ott, (Ind. A.) 35 NE 517; Louisville 
v. Clark, 105 Ky. 392, 49 SW 18,. 20 
KyL 1265 [appr Louisville v. Cassa- 
dy, 105 Ky. 424, 49 SW 194, 20 KyL 
1348]; German Ins. Co. v. Ingram, 12 
KyL 191; Foute v. New Orleans, 20 
La. Ann. 22. 

1. Speed v.. Fry, 95 Ark. 148, 128 
SW 854; Sanford v. Swift, 7 Ind. T. 
589, 154 SW 846; Lowry v. Phillips, 
57 Mo. A. 232; Pearson v. Gillett, 55 
Mo. A. 312; Wilson v. Kelly, 81 Pa. 
411. Contra Arkansas, etc., R. Co. v. 
Powell, 154 Mo. A. 362, 80 SW 336. 


See also supra §§ 1094, 1107. 

2). Karrar’ vi U. Si, 38iPet (Ua 8) 
459, 7 L. ed. 741. 

3. Robinson v. Murphy, 69 Ala. 
543. Contra In re Shelton St. R. Co., 
70 Conn. 329, 39 A 446. 

4. Shute v. Keyser, 149 U. S. 649, 
13 SCt 960, 37 L. ed. 884; Farrar v. 
U. S., 3 Pet; (U. S.):459, 7 L. ed. 741; 
Gayoso de Lemos v. Garcia, 1 Mart. 
N. S. (La.) 324. Compare Murphy v. 
Bezout, 7 La. 14 (holding that the 
irregularity in making an appeal re- 
turnable to the wrong term is not 
waived by appearance and by agree- 
ing that the case be postponed until 
another term). 

[a] But if the appeal is void be- 
cause made returnable in violation of 
the statute, appearance cannot give 
jurisdiction. Griffith v. Henderson, 
52 Fla. 507, 42 S 705. 

5. Rogers v. Cruger, 3 Johns. (N. 
Y.) 564. 

6. Valentine v. Valentine, 2 Barb. 
Ch. (N. Y.) 430 (holding that as to 
respondents named the right to ob- 
ject that the petition of appeal did 
not contain the names of other re- 
spondents is waived by answering 
the petition). - 

7 Phillips v. Hood, 85 Ill. 450. 

8. See supra § 1029. 

9. See supra § 1276. As we have 
seen, however, in some jurisdictions 
failure to give a bond or undertaking 
or fatal defects therein cannot be 
waived. See supra § 1275 et seq. 

10. Southern States Land, ete., Co. 
v. Lowe, 61 Fla. 775, 55 S 73; Garri- 
son v. Parsons, 41 Fla, 143, 25 S 336. 

[a] But if the entry of appeal was 
void, and therefore insufficient to 
give jurisdiction of the subject mat- 
ter, the defect is.not cured by ap- 
pearance. Griffith v. Henderson, 52 
Fla. 507, 42 S 705. 

11. Ala.—Perryman vy. Burgster, 4 
Port. 505. ; 

Fla.—Williams v. La Penotiere, 26 
Fla. 333, 7 S 869. 

Iil.— Jarrett v. Phillips, 90 Ill. 237. 

Ind.—State v. Walters, 64 Ind. 226. 

Nebr.—Steven v. Nebraska, ete., 
Ins. Co., 29 Nebr. 187, 45 NW 284. 

12. Cromwell v. Baty, 43 Ind. 358. 

13. Chaffee v. Widman, 48 Colo. 
34, 108 P 995, 139 AmSR 220; Taylor 
v. Colorado Iron Works, 33 Colo. 179, 
ees 129; Bolton v. McKinley, 19 Ill. 

14.. Cheltenham Impr. Co.  v. 
Whitehead, 26 Ill. A. 609 [aff 128 Ill. 
279, 21 NE 569]; Dyson v. Brandt, 9 


Mart. (La.) 493; Cleveland, etc., R. 
Co. v. Mara, 26 Oh. St. 185. 

15. See supra § 1345. 

16. See supra §§ 1342, 1345. 

17. Jenkins v. Congreve, 92 Ill. A. 
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to practice in the appellate court.18 
the attorney must have authority to appear and the 
appearance must be authorized by him or ratified;!° 
and where appearance by an attorney is relied upon 
as a waiver, his want of authority to appear will 
prevent such appearance from operating as a 


Wwaiver.?° 


Entering attorney’s name on docket. 
entry of an attorney’s name for defendant on the 
issue docket is not an appearance in the appellate 
court, so as to constitute a waiver of objections.?? 

[§ 1865] 5. Withdrawal of Appearance. The 


APPEAL AND ERROR 


But of course 


oe. 


[$§ 1364-136 


serious objections which often exist to permitting a 
party defendant to withdraw his appearance in a 
court exercising original jurisdiction do not gener- 
ally apply in an appellate court;?? and such with- 
drawal may be allowed in a proper ease.?* But it 
has been held that leave to withdraw appearance 


will not authorize a motion to dismiss for want of 


The mere 


a citation or for mere irregularity in its service, 
provided the appeal is in other respects regularly 
brought up and authorized by law,?* and that an 
appearance by appellee operating as a waiver can- 
‘not be withdrawn without appellant’s consent.?® 


VIII. EFFECT OF TRANSFER OF CAUSE OR PROCEEDINGS THEREFOR. ue 


[§ 1366] 


—a. In General. 


271; Lowe v. Turpie, 147 Ind. 652, 44 
NE 25, 47 NE 150, 37 LRA 233. See 
also Appearances [3UCyeh5124)57 At- 
torney and Client [4 Cyc 940]. 

Appearance by attorney-general or 
district attorney in United States su- 
preme court see supra § 13862 note 
61 [d]. 

18. Brice v. Chapman, 95 Ga. 799, 
22 SE 525 (holding that, where no 
appearance is made for plaintiff in 
error other than by the filing of a 
brief by an attorney who, at the time 
the case to which such brief relates 
is called in its order for a hearing, is 
not a licensed practitioner at the bar 
of the supreme court, as required by 
statute and rule of court, the appeal 
will be dismissed for want of prose- 
cution). 

LOWE Davis» we ee iE USE 
680; 15 SCt 555, 39 L. ed. 578, Me=- 
Guire v. Ranney, 49 Oh. St. 372, 34 
NE 719. 

{a] When unauthorized appear- 
ance by counsel is immaterial.—But 
where the appearance of counsel for 
appellant, entered at the time the 
case was docketed, was unauthor- 
ized by such counsel, it is not 
ground for dismissing the appeal 
where it appears that the petition to 
appeal was signed and sworn to by 
the appellant in person, that other 
counsel have appeared and taken 
charge of the case, and that the ap- 
pellee has not been prejudiced. 
Davis v. Wakelee, 156 U. S. 680, 15 
SCt 5557 390 Ly ed.) O78: 

20. McGuire v. Ranney, 49 Oh. St. 
372, 34 NE 719. 

[a] Death of party.—The abate- 
ment of an attorney’s authority by 
death of an appellee for whom the 
attorney had indorsed on the appeal 
an entry of appearance, such abate- 
ment occurring before the filing of 
the. appeal in the appellate court, pre- 
vents the appearanze from taking ef- 
fect as a waiver of process. Mc- 
Guire v. Ranney, 49 Oh. St. 372, 34 
NE 719. 

21. Koin v. MeclIlvaine, 1 Port. 
(Ala.) 285; Cassady v. Reid, 4 Blackf. 
(Ind.) 178 (where it was held that 
appellant could dismiss his appeal 
before defendant appeared and thus 
escape the payment of a docket fee, 
and that this was not prevented by 
the attorney for appellee entering his 
name on the docket); Halford v. Coe, 
4 Kan. 561; Fisher v. Anderson, 101 
Mo. aati 14 SW 629. 

22. S. v. Yates, 6 How. (U. S.) 
605, 12 re ed. 575. 

23. U.S. v. Yates, 6 How. (U. S.) 
605, 12 L. ed. 575 (where the appear- 
ance was improvidently entered by 
an agent of the attorney of record); 


A. As to Jurisdiction in General—l. 
Dependent upon Perfecting Proceedings for Review 
Jurisdiction of the cause is not 
transferred to the appellate court but remains in the 
trial court until the appeal or proceeding in error is 
perfected in accordance with the statutory pro- 
visions on the subject.2" On the other hand, as soon 
as the appeal or proceeding in error is perfected, 
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Schaffer v. Jones, 1 Misc..74, 20 NYS 
531 (where the appearance occurred 
under the erroneous belief that an 
appeal bond had been filed); Suiter v. 
Brittle, 90 N. C. 19 (allowing with- 
drawal of a general appearance 
where through inadvertence there 
was an omission to state the special 
Pare of the appearance). 

U. S. v. Yates, 6 How. (U. S.) 
605, ‘12 L. ed. 575. 

25. Robinson v. Murphy, 69 Ala. 
543, 546. 

26. Cross references: 

New suit pending appeal or error see 

Abatement and Revival § 143 et seq. 
Pendency of appeal or writ of error 

as preventing another proceeding 

for review see supra § 55. 
Supersedeas or stay see infra § 1391 

et seq. 

Writ of error pending appeal see su- 

pra § 55. 

27. U. S.—Cherokee Nation  v. 
Whitmire, 223 U. S. 108,32 SCt 200, 
56 L. ed. 370; Aspen Min., etc., Co. v. 
Billings, 150 U. S.. 31, 14 SCt 4, 37 
Lai edies986. Interstate Commerce 
Comm. v. Louisville, etc., R. Co., 101 
Fed. 146; Rios de Rubio v. Burset, 2 
Porto Rico Fed. 189. 

Ark.—Wells v. W. B. Baker Lum- 
ber Co., 107 Ark. 415, 155 SW 122; 
Clay v. Notrebe, 11 Ark. 631. 

Colo.—De Guile v. Alexander, 4 
Colo. A. 516, 36 P 620. 

Conn.—Davidson v. Max Ripps Co., 
85 see ad 444, 83 A 532. 

Roe snp che Davenport, 34 App. 
502, 


Ill.—Bairstow v. New York L. Ins. 
Co., 148 Ill. A. 186; John F. Alles 
B urabiae Coie ver Allesis 1679211 1 RAs 


Ind.—State v. Kolsem, 130 Ind. 434, 
29 NE 595, 14 LRA 566. 

Iowa.—Loomis  v. McKenzie, 57 
Iowa 77, 8 NW 779, 10 NW 298. 

Ky. —Moore vy. Jessamine, Litt. Sel. 
Cas. 104. 

La.—Communy v. O’Sullivan, 126 
Pa LOGE N53 ss oles 

Mo.—Werckmann vy. Taylor, 112 
Mo. A. 365, 87 SW 44. 

N. J.—Seiler v. Simpson, 76 N. J. 
L. 450, 69 A 971. 

N. C.—Coates v. Wilkes, 94 N. C. 
174; Wilson v. Seagle, 84 N. C. 110; 
McRae v. New Hanover County, 74 
N. C. 415. 

Or.—Roots v. Boring Junction 
Lumber Co., 50 Or. 298, 92 P 811, 94 
P 182. 

Tex.—Churchill v. Martin, 65 Tex. 
367; Santa Fé, etc., Land, ete., Co. v. 
Cumley, (Civ. A.) 132 SW 889. 

28. U. S.—Keyser v. Farr, 105 U. 
S. 265, 26 L. ed, 1025; Morrin v. Law- 
ler, 91 Fed. 693. 


the jurisdiction of the appellate court attaches, and 
that of the trial court ceases, as far as the subject 
matter of the appeal or proceeding in error is con- 
cerned.?® And, when the jurisdiction of the appel- 
late court has ’ attached, it may permit the subse- 
quent performance of any act to perfect the ap- 
peal which is not essential to its jurisdiction and 
which was unintentionally omitted.?° 


Ala.—Southern R. Co. v. Birming- 
rae ete, R. Cog 182 Ala. s663,029 as 


Hayden, 1 
Alaska 308. 
Cal.—Barnhart v. Edwards, 128 
Cal. 572, 61 P 176, 57 P 1004. 
ee C.-Chisholm v. Cissell, 12 App. 


Fla.—Holland v. State, 15 Fla. 549. 

Ill.—Barnes v. Chicago Typograph- 
ical Union No. 16, 232 Ill. 402, 83 NE 
932; Barnard v. Dettenmaier, 89 Ill. 
AK 241; Elgin Lumber Co. v. Lang- 
man, 23 DIT AAS £215.05 

Iowa.—Stillman v. Rosenberg, 111 
Iowa 369, 82 NW 768. 

La.—State v. Cobb, 134. La. 207, 63 
S 877. 

Me.—Hunter v. Cole, 49 Me. 556. 

Mich.—Beal v. Chase, 31 Mich. 490. 

Mo.—Burgess v. O’Donoghue, 90 
Mo. 299, 2 SW 303. 

INGLYs -_New York Bd. of Education, 
141 N. Y. 86, 35 NE 1087; Adams v. 
Fox, 27 N. Y. 640. 

N. C.—Coates v. Wilkes, 94 N. C. 
174; Wilson v. Seagle, 84 N. CrALOE 

Or.—Elwert v. Norton, 34 Or. 567, 
51 P1097, 59 P 1198, 

Pa.—Baldwin’s App., 112): °Pac02,75 
A 732. 

Tex.—Houston, ete, R. Co. vz 
Hornberger, (Civ. A.) 141 SW 311; 
Tow: v. Wilson, (Civ. A.) 137 SW 


Alaska.—Rigley  v. 


Wash.—Canada Settlers’ Loan, ete., 
Co. v. Murray, 20 Wash. 656, 56 P 368. 

W. Va.—Crawford v. Fickey, 41 
W. Va. 544, 23 SE 662. 

Wis.—Barton Cong. of Immacu- 
late Conception y. Hellstern, 105 Wis. 
632, 81 NW 988. ; 

See also ery in following notes; 
and infra § 136 

29. Dowell as Bolt, 45 Or. 89, 75 
P 714; Oconto Land Co. v. Mosling, 
122 Wis. 440, 100 NW 824; Grant v. 
Connecticut Mut. L. Ins. Co., 28 Wis. 
387 (cure of defect in bond). 

Amendment of bond or undertak- 
ing and new or additional bonds or 
undertakings see supra § 1258 et seq. 

As to process or notice see supra §§ 
1284, 1341. 

[a] Return not filed.—When a no- 
tice of appeal has been served and 
the proper undertaking perfected, the 
case is so far removed from the 
subordinate court that the appellate 
court can entertain any application 
which the case, in its condition at. 
the time, may render necessary, al- 
though the return has not been filed.. 
Adams v. Fox, 27 N. Y. 640. And see 
State v. Cobb, 134 La. 207, 63 S 877 
(holding that after appellate juris- . 
diction has attached the inferior 
court cannot grant an extension of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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What constitutes perfection of appeal or pro- 
Generally, when appellant has 
given his notice of appeal or filed his affidavit, and 
has given a satisfactory bond or undertaking, when 
this is required, or when a writ of error has been 
duly issued and returned, and not until then, he 
has done substantially all that j is required of him to 
give the appellate court jurisdiction.*® But the stat- 


ceeding in error. 


time for the return day fixed in the 
order granting the appeal). 

U. S.—Keyser v. Farr, 105 U. 
Ss. 265, 96 L. ed. 1025 (where there 
was not only the acceptance of a 
bond but also an actual entry of the 
case in the supreme court, and a mo- 
tion to dismiss, on account of an or- 
der of the court below vacating its 
allowance Of appeal, was denied); 
Draper v. Davis, 102 U. S. 370, 26 L. 
ed. 121; Lockman v. Lang, 132 Fed. 1, 
65 CCA 621; Anderson v. Comptois, 109 
Fed. 971, 48 CCA 1 [aff reh 111 Fed. 
998, 50 CCA 76]; Baldwin v. Rap- 
jee, 2 F. Cas.. No. 802, 5 NatBankReg 


a C.—Chisholm v. Cissell, 12 App. 

Ill.—Merrifield v. Western Cottage 
Piano, étc.,, Co,, 238 dil. 526; 87 NE 
379, 128 AmSR 148; Barnes v. Chi- 
eago Typographical Union No. 16, 232 
Ill. 402, 83 NE 932 (holding that, for 
the purpose of. suspending the power 
of the court from which the appeal 
is taken to do anything for the pur- 
pose of executing the decree, an ap- 
peal is pending in the higher court 
from the time the appeal bond is 
filed and approved, although that 
court does not acquire jurisdiction of 
the subject matter of the suit, and 
cannot enter any order in the case 
until the transcript of the record is 
filed with it); Reynolds v. Perry, 11 
Ill. 534 (where it was held that, the 
appeal having been improvidently 
granted, appellee might, on filing a 
copy of the record and giving rea- 
sonable notice to appellant, move to 
dismiss the appeal); Blackerby v. 
Peo., 10 Ill. 266; Simpson v. Alexan- 
der, 10 Ill. 260; Steele v. Hohenadel, 
141 Tll.-A. 201 [aff 237 Ill. 229, 86 
NE 717]; Anderson v. Anderson, 124 
Ill. A. 613; Swafford v. Rosebloom, 92 
nA Looy fait , £09) 1. 392, 59s INE 
790]; Mechanics’, etc. Sav., etc., 
ASSOCU, V. sPe0.; 02, LN. AL. 16032 John 
F. Alles Plumbing Co. v. Alles, 67 
1 AL 2525) Elgin — Lumber, Co. Vv. 
Langman, 23 Ill. A. 250. 

Kan.—State v. Durein, 70 Kan. 13, 
42, 80 P 987 [cit Cyc]. 

La.—Wadkins v. Producers’ Oil Co., 
129 ha. 484, 56 S 388; Roberson v. 
Goldsmith, 128 La. 1019, 55 S 660; 
Cary v. Richardson, 32 La. Ann. 1168; 
Phelps v. Boughton, 28 La. Ann. 826; 
State v. Judge New Orleans Sixth 
Dist. Cta 22psua. PANN. suis wtale. ie 
Judge Orleans Parish Fifth Dist. Ct., 
21 La. Ann. 152; State v. Judge New 
Orleans Fifth Dist. Ct., 11 La. Ann. 
728; Harbour v. Brickel, 10 Rob. 419; 
Fink v. Martin, 10 Rob. 147; Bridge 
v. Merle, 7 La. 446; State v. Fourth 
Dist.. Ct. Judge, Mann. Unrep. Cas. 
330. 

Mo.—Burdett v. Dale, 95 Mo. A. 
511, 69 SW 480; Lewellyn v. Lewel- 
lyn, 87 Mo. A. 9. The filing of an 

affidavit for an appeal in the pro- 
bate court ousts the probate court of 
jurisdiction of the’ cause, and trans- 


fers it to the circuit court. Lewellyn 
v. Lewellyn, supra. 
Mont.—Glavin v. Lane, 29 Mont. 


228, 74 P 406. 

N. J.—Seiler v. Simpson, 76 N. J. 
L. Sag 69 A 971. 

Y.—Adams v. Fox, 27 N. Y. 640. 

N. D.—Eldridge v. Knight, TE INE Oy 
552, 93 NW 860. 

Oh.—State v. Meacham, 6 Oh. Cir. 
Gt. 31; 3 ‘Oh: Cir, Dec: 335. (holding 
that the appellate court might award 
a mandamus to compel the clerk of 
the lower court to enter upon his 
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be consulted in 


journal the action of that court fixing 
amount of the bond). 

Or.—Elwert v. Norton, 34 Or. 567, 
51 PB. LO09F,, 59 PP UtLs: 

Ss. D.—Sutton v. Cons. Apex Min. 
Co., 12 'S».D. 576, 82: NW 188. 

Tex.—Dillard v. Wilson, (Civ. A.) 
137 SW 152. 

Wash.—Irving v. Irving, 26 Wash. 
122, 66 P 128. 

W. Va.—Ruley v. Foley, 54 W. Va. 
493, 494, 46 SE 348 [cit Cyc]. 

Wis.—Oconto “Land Go. v. Mos- 
ling, 122 Wis. 440, 100 NW 824. 

[a] An agreement to optain an 
additional surety on the appeal bond, 
and failure to perform the same, 
do not defeat the appellate juris- 
diction. Dillard v. Wilson, (Tex. Civ. 
A.) 137 SW 152. 

[b] Vacation of order regarding 
bonds.—Where an undertaking has 
been given and the appeal perfected, 
the vacation of an ex parte order fix- 
ing the amount and conditions of the 
undertaking to stay execution pend- 
ing appeal does not affect the su- 
preme court’s jurisdiction conferred 
by the serving of the notice and un- 
dertaking. Fullerton Lumber Co. v. 
Tinker, 21 S$. D:. 647,115. NW 91. 

31. U. S.—Evans v. State Nat. 
Bank, 184 U. S. 330, 10 SCt 493, 33 
L. ed. 917 (filing of transcript during 
term succeeding allowance of ap- 
peal); Martin vy. Burford, 176 Fed. 
554, 100 CCA 159 (where writ of error 
has been sued out in due time, and 
duly returned and filed in the circuit 
court of appeals, together with a 
transcript of the record and assign- 
ment of errors). Jurisdiction ac- 
quired by filing a writ of error in the 
office of the clerk is not defeated by 
irregularity in the transcript or in its 
certification. Burnham vy. North Chi- 
cage St... Co. 8% .Wed. 168,.30: CCA: 

Alaska.—Rigley Vv. Hayden, 1 
Alaska 308 (giving necessary notice 
and bonds, and filing bill of excep- 
tions and assignments of error after 
allowance of appeal, although tran- 
script not filed in appellate court). 

Conn.—Barton v. New Haven, 74 
Conn. 729, 52 A 403 (filing of notice 
of appeal in lifetime of plaintiff does 
not fix time jurisdiction attaches). 
.—Massachusetts Bonding, etc., 
Co. v. Realty Trust Pes 139 Ga. 180, 
77 SE 86. 

lowa.—-Requirement. of service of 
notice on party and clerk and pay- 
ment or securing of clerk’s fees for 


transcript. Loomis v. McKenzie, 57 
Iowa 77, 8 NW 779, 10 NW 298. 
Ky.—Stone v. Cromie, 87 Ky. 173, 


7 SW 920, 10 KyL 19. 
Me.—Entry of the action in the su- 


preme court confers jurisdiction. 
Hunter v. Cole, 49 Me. 556. 
Md.—After appeal taken, bond 


given, and affidavit made to stay ex- 
ecution. United R., etc., Co. v. Cor- 
bin, 109 Md. 52, 71 A 131. 

Mo.—The appeal is pending in the 
appellate court from the time it is 
taken, and not from the time the 
transcript is filed. Foster v. Rucker, 
26 Mo. 494. ’ : 

Mont.—Glavis v. Lane, 29 Mont. 
228, 74 P 406 (jurisdiction in supreme 
court, where notice filed and served, 
and bond filed). 

Or.—Dowell v. Bolt, 45 Or. 89, 75 
P 714 (jurisdiction acquired from 
time notice of appeal given or served 
as required, although undertaking 
not given or atayes Elwert v. Nor- 
LON od OCs ON, Ot ee LOS 1, too ee LTS 
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utes of the various jurisdictions differ in- their re- 
quirements, and as the question under discussion 
depends in the main upon-such statutes they must 


all eases.24 Under some statutes 


an authentic transcript of the record or a return of 
the appeal or writ of error must be filed to give the 
appellate court complete jurisdiction.®? 

Application for appeal and withdrawal thereof. 


(under a statute permitting appel- 
lant to cure an omission, holding that 
it gave the lower court power to cure 
the omission only at the instance of 
appellant, and not on attack by ap- 
pellee). 

S. D.—Where the notice of appeal 
and undertaking for costs are prop- 
erly served and filed as required by 
Comp. L. § 5219, and the bond given 
is sufficient, the appellate court has 
jurisdiction of an appeal from the 
judgment directing payment of 
money, whether the undertaking for 
stay of proceedings authorized by § 
5220 is given or not. Sutton v. Cons, 
Apex Min. Co., 12 S. D. 576, 82 NW 
188; Sands v. ‘Cruickshank, 12 USUNDs 
aly 80 NW 173; Mather v. Darst, 11 
S. D. 480, 78 NW 954. 

Tex.—Garza v. Baker, 58 Tex. 483 
(as to jurisdiction of lower court 
pending the term, and the duty.of ap- 
pellant to file a transcript within the 
return time). Mere notice of appeal 
does not perfect it within rule. 
Santa Fé, ete., Land, etc., Co. v. Cum- 
ley, (Civ. A.) 132 SW 889. 

Vt.—The filing of a motion for ap- 
peal by the clerk of the court of 
chancery instanter transfers’ the 
cause to the supreme court. Lafoun=s 
tain v. Wilder, 86 Vt. 301, 85 A 5. 

Wis.—Service of notice and execu- 
tion of undertaking perfects the ap- 
peal, and the trial court cannot strike 
the notice of undertaking from the 
files for failure to pay the clerk’s 
fees for transmitting the record: 
Barton Cong. of Immaculate Concep- 
tion v. Hellstern, 105 Wis. 632, 81 
NW 988. ; 

As to the steps necessary to per- 
fect an appeal see supra § 1031 et 


seq. : 

[a] Failure to comply with order 
of appellate court regarding bond.— 
Under Code (1892) § 91, authorizing 
the circuit court, on appeals to it, to 
inquire into the sufficiency of the 
bond, and at any time require addi- 
tional security on a new bond “on 
pain of dismissal,’ the case remains 
in that court until after adjudication 
of the fact of failure to comply with 
its order regarding the bond, and the 
lower court does not acquire, juris- 
diction to proceed by simple reason 
of such failure. Nichols v. Ken- 
ee, 76 Miss. 334, 24 S 534 

U. S.—Martin v. Burford, 176 
rei. 554, 100 CCA 159 (writ of er- 
ror). Compare cases in preceding 
note. 

Ala.—Ex p. Renfro, 8 Ala. 490. 

Ark.—Claiborne v. Leonard, 88 Ark. 
391, 114 SW 917 (jurisdiction at- 
taches upon filing of record, and be- 
fore service of summons); Robinson 
v. Arkansas L. & T. Co., 72 Ark. 475, 
81 SW 609. 

Ill.—Barnes v. Chicago Typograph- 
ical Union No. 16, 232 Ill. 402, 83 
ey 932; O’Donnell v. Quinn, 100 Ill. 

5. 


Aa —Hallagan v. Johmson, 48 Ind. 
A. 497, 96 NE 166. 

Minn.—Briggs v. Shea, 
218, 50 NW 1037. 

Nebr.—Under Code Civ. Proc. § 586, 
providing that a plaintiff in error 
shall file with his petition a tran- 
seript of the proceedings containing 
the final judgment or order sought 
to be reversed, vacated, or modified, 
the filing of a petition in error alone 
is insufficient to invest the supreme 
court with jurisdiction. Slobodisky 
v. Curtis, 58 Nebr. 211, 78 NW. 522. 
And the jurisdiction of the district 
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A mere application for an appeal or writ of error 
does not transfer the jurisdiction to the appellate 
court or divest the jurisdiction of the lower 
court ;°* and the lower court may allow such appli- 


eation to be withdrawn.*4 


Revocation of order allowing appeal or approving 
bond. Furthermore, until the appeal has been per- 
fected, the lower court has the power to revoke or 
set aside its order allowing an appeal during the 
term at which it was made, and when it does so it 
retains jurisdiction to grant another appeal or make 
And in like manner, in 
same states, it may during the term set aside an 
order approving an appeal bond and then grant a 
But it cannot do so, as a rule, at a 


other orders in the ease.*° 


new trial.®® 


court to review and reverse the judg-. 
ment or final order of an inferior 
court, board, or other body exercis- 
ing judicial functions does not at- 
tach until there is presented to it a 
duly authenticated transcript of the 
record, containing the judgment or 
final order complained of. New 
Home Sewing-Mach. Co. v. Thorn- 
burg, 56 Nebr. 636, 77 NW 86; Rhea 
v. Brown, 4 Nebr. (Unoff.) 461, 94 NW 
716 (probate proceedings). 

: h Y.—Lott v. Roosevelt, 9 Cow. 

26. 

N. C.—Where, after appeal taken 
and bond filed, appellant neglects to 
have a transcript docketed in the su- 
preme court, the superior court may, 
upon proper notice, at next term ad- 
judge that the appeal has been aban- 
doned and proceed as if no appeal 
had been taken. Bailey v. Brown, 105 
INS Corie 7, LOSE L054 A Verve. 
Pritchard, 93 N. C. 266; Wilson v. 
Seagle, 84 N. C. 110. 

S. C.—Upon filing of return. Pel- 
zer Mfg. Co. v. Cely, 40 S. C. 430, 18 
SE 790; Pickens v. Quillian, 31 S. C. 
602, 9 SE 743. 

See also infra XII in 4 C. J. 

{a] Sending up imperfect copy of 
record.—Where the clerk of an in- 
ferior court sent up in the first in- 
stance an imperfect copy of the rec- 
ord of a cause in which an appeal had 
been prayed, he could not be pun- 
ished for contempt by the appellate 
court, as the court had not cogniz- 
ance of the case at the time the 
offense was committed, since it was 
necessary that the transcript or some 
evidence of appeal should be lodged 
in the appellate court before the 
court would have cognizance of the 
appeal. Moore v. Clerk, Litt. Sel. 
Cas. (Ky.) 104. 

[b] Failure to obtain citation or 
give bond.—In Evans v. State Bank, 
134 U. S. 330, 10 SCt 493, 33 L. ed. 917, 
the filing of the transcript of record 
in the case under a second appeal, 
during the term succeeding its al- 
lowance, sufficed for the purpose of 
jurisdiction, which was not defeated 
by the failure to obtain a citation or 
give bond within two years from the 
rendition of the decree. 

[ec] Dismissing appeal.— Where 
there is no record showing the pro- 
ceeding and judgment of the court 
below except the bill of exceptions 
which states what judgment the 
court entered at the close of the 
proofs, the appellate court is with- 
out jurisdiction even to dismiss the 
appeal; for a transcript of the final 
judgment, prayer, and, order of ap- 
peal, appeal bond, and its approval 
are necessary to give the court juris- 
diction for that purpose. O’Donnell 
VasQuinin,) LOOW Te Al5. 

33. Cherokee Nation v. Whitmire, 
an U. S. 108, 32 SCt 200, 56 L. ed. 

[a] An application for appeal not 
granted cannot be considered as an 
application granted, divesting the 
court of original jurisdiction of its 
jurisdiction. Communy v. O’Sullivan, 
126 La. 1061,°53°S 313: 
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subsequent term, nor even during the term after 
the appeal has been so far perfected as to transfer 
the jurisdiction to the appellate court.** 

[§ 1367] b. Power over Perfecting and Trans- 


mission of Record. The lower court does not, by 


in the action.®® 


[b] Pending application for writ 
of error.—While, upon an application 
for a writ of error, the appellate 
court has jurisdiction to determine 
whether or not the writ shall issue, 
it has no jurisdiction over the case 
until the writ is granted; and there- 
fore it has no jurisdiction, pending 
an application for a writ of error, to 
accept a remittitur entered to elim- 
inate possible error in the judgment. 
New York Fidelity, etc., Co. v. Alli- 
bone, 90 Tex. 660, 40 SW 399. 

[c] Conditional appeal.—Where an 
appeal is granted on condition that 
an appeal bond be executed, and such 
bond is not given, the appeal will be 
considered as abandoned, leaving the 
judgment of the court below in full 
force, and it is not necessary to 
bring the record to the supreme court 
for affirmance of the judgment. State 
v. Thomas, 111 Tenn. 384, 77 SW 667. 

34. Cherokee Nation v. Whitmire, 
223. U. S? 108, 32° SCt 200; 56 Lied. 
370 (holding that the court of claims 
did not lose jurisdiction of the case 
on application for an appeal to the 
federal supreme court so as to pre- 
vent it from allowing a subsequent 
motion to withdraw the application 
and entertain motion for new trial). 

35. Aspen Min., etc., Co. v. Bill- 
ings) Ub0Ui Si 31, 14 SCts4.. oi ln ede 
986 (where the circuit court of the 
United States, at the same term at 
which it had allowed an appeal to the 
supreme court, vacated the order and 
granted an appeal to the circuit court 
of appeals); State v. Kolsem, 130 
Ind. 434, 29 NE 595, 14 LRA 566; 
Kingman vy. Abington, 56 Mo. 46; 
Werckmann v. Taylor, 112 Mo. A. 365, 
87 SW 44; and other cases supra §1123. 

Amendment, vacation, or modifica- 
tion of order allowing appeal see 
supra § 1123. 

Successive orders see supra § 1124. 

Where proceeding is irregular or 
ineffectual see infra § 1368. 

[a] At adjourned term held under 
authority of statute, since it is a 
part Of the regular term. Smith v. 
Smith, 17. tnd) Wo. 

86. Finkelstein vy. Lyons, 250 Ill. 
27, 96 INEST fatier so TT) As 3 [2 

37. Keyser v. Farr, 105 U._S.° 265, 
26 L. ed. 1025; Draper v. Davis, 102 
U. S. 370, 26 L. ed. 121; Elgin Lum- 
ber” Co; vy Langman, 2'$ “tile Al 3250" 
Roberson v. Goldsmith, 128 La. 1019, 
55 S 660; Pomeroy’s Succ, 22 La. 
Ann. 518; State v. Judge Orleans 
Parish® Hifth? Dist) Ct '2d Ta. Ann: 
152. See also supra § 11238. 

38. Cal.—Flynn vy. Cottle, 47 Cal. 
526% Pease Vv. ink, 3 Cal. Ay 37685 
P' 657%; 

Colo.—Mulligan v. Smith, 32 Colo. 
404, 76 P 1063. 

Iowa.—Puckett v. Gunther, 137 
Iowa 647, 114 NW 34; Goff v. Hawk- 
eye Pump, etc., Co., 62 Iowa 691, 18 
NW 307 (where the record was not 
certified till after the appeai); Tif- 
fany v. Henderson, 57 Iowa 490, 10 
NW 884. 

La.—State v. Clark, 33 La. Ann, 422 
(holding that the jurisdiction of the 
lower court over its clerk continues 


reason of the appeal, lose its jurisdiction to do any- 
thing that may be necessary for the presentation of 
the case in the appellate court.*§ 
within which, by law, a party may file his statement 
or transcript upon appeal and have it settled the 
court retains jurisdiction for that purpose, and a 
settlement and filing of the bill of exceptions after 
judgment and appeal taken is a matter embraced 


During the time 


[§ 1368]. c. Irregular or Ineffectual Proceeding 


and that it may compel him to pre- 
pare and deliver the transcript of ap- 
peal); State v. Judge New Orleans 
Fifth Dist. Ct., 11 La. Ann. 728; Fink 
v. Martin, 10 Rob. 147; Bridge v. 
Merle, 7 La. 446; Pemberton v. Zach- 
arie, 4 La. 205. 

Mont.—William Mercantile Co. v. 
Fussy, 13 Mont. 401, 34 P 189. 

Nev.—Lamburth vy. Dalton, 9 Nev. 
64; Caples v. Central Pac. R. Co., 6 
Nev. 265. 

N. D.—Rindlaub v. Rindlaub, 19 
N. D. 352, 365, 125 NW 479 [cit Cyc]. 

Wash.—British Bank lLatona vy. 
McAllep, 3 Wash. T. 332, 19 P 181. 

As to power to amend or correct 
record see infra § 1382. , 

{a] Adjourned term.—Where the 
court is’ continued from the regular 
to an adjourned term, the _proceed- 
ings may be said to be in fieri until 
the close of the adjourned term, and 
the records are completely under the 
control of the _ court. Smith v. 
Smith, 17 Ind. 75: 

39. Ala.—Capital City Ins. Co. v. 
Cofield, 131 Ala. 198, 31 S 37; Louis- 
ville, etc., R. Co. v. Murphree, 129 
Ala. 432, 29 S 592. 

Cal.—Dernham v. Bagley, 151 Cal. 
216, 90 P 543; Colbert v. Rankin, 72 
Cal. 197, 13 P 491; Flynn v. Cottle, 47 
Cal. 526. 

lowa.—Tiffany v. Henderson, 57 
Jowa 490, 10 NW 884 (where time for 
signing the bill had been extended). 

Minn.—Pratt v. Pioneer Press Co., 
32 Minn. 217, 18 NW 836, 20 NW 87. 

Mo.—Shaw v. Shaw, 86 Mo. 594 [cit 
State v. Lewis, 71 Mo. 170]; Paretti 
v. Rebenack, 81 Mo. A. 494. 

Mont.—William Mercantile Co. v. 
Fussy, 13 Mont. 401, 34 P 189 (con- 
struing the statutory provision that 
an appeal stays the proceedings of 
the trial court). 

Nev.—Young v. Updike, 29 Nev. 
303, 89 P 457; Patchen v. Keeley, 19 
Nev. 404, 14 P 347; James v. Lepert, 
2 P 753. But in Thomas vy. Sullivan, 
11 Nev. 280, the appellate court dis- 
regarded a settled statement made 
after the appeal was taken. 

Or.—Grover v. Hawthorne, 114 P 
472. Compare Hanley v. Stewart, 54 
Or.'°38, 102° PR 2. 

Ss. D—Juckett v. Fargo Mercan- 
tile Co., 18 S. D. 347, 100 NW 742. 

Wash.—Johnston v. Gerry, 34 
Wash. 524, 76 P 258, 77 P 503; British 
Bark Latona v. McAllep, 3 Wash. T. 
332, 19 P 131. 

See also infra XII in 4 C, J. 

[a] On subsequent day of same 
awe v. Rebenack, 81 Mo. A, 

[b] But not after close of the 
term, in the absence of an order ex- 
tending time. Jennings v. Philadel- 
phia; éte. Res Cone cis Ssa eben 
SCt 1, 54 L. ed. 10381. See also infra 
XT ima Cras 
_ te] Revoking certificate.—The 
judge may revoke his certificate to 
the correctness of the statement dur- 
ing the term of the court at which 
the judgment was rendered, but not 
sabes oY ia Branger v. Chevalier, 9 

al. . 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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for Review. A judgment not appealable remains 
in full force notwithstanding an attempted appeal, 
and, although an appeal is attempted, if no appeal 
is given by law or if it is irregularly taken, the 
appellate court, as a rule, does not acquire juris- 
diction, and the lower court retains jurisdiction 
of the case and may review its judgment before 
rendering a proper one, or take such other action as 
But, on the other 
hand, it is held in some Jurisdictions that ap- 
peals, although ill taken, as where an appeal is 
taken on an order not involving the merits or af- 
fecting the judgment which, under statutes, is im- 


may be within its powers.*® 


[d] But bill of exceptions used 
on motion for new trial cannot be 
changed. Baker v. Borello, 131 Cal. 
615, 63 P 914. See infra § 1382. 

Correcting or striking out record 
on appeal see infra § 1382. 

i 40. U. S.—Riddle v. Hudgins, 58 
Fed. 490, 7 CCA 335. 
Ala.—Underwood yv. Underwood, 

162 Ala. 553, 50 S 305, 136 AmSR 61 

(may annul allowance of appeal from 

order sustaining demurrer as inef- 

fectual because not taken in time, 
and dismiss the bill on complainant 

electing to stand thereon). . 
Alaska.—Russell v. Dufresne, 1 

Alaska 575. 5 
Ark.—Gates v. Solomon, 73 Ark. 8, 

83 SW 348 (court may retax costs 

and allow amendment of pleadings 

where appeal is prematurely taken 
from judgment overruling .demur- 
rers). 

Cal.—Gregory v. Gregory, 102 Cal. 
50, 36 P 364. 

Colo.—Morrell Hardware Co. v. 
Princess Gold Min. Co., 16 Colo. A. 
54, 63 P 807; De Guile v. Alexander, 
4 Colo. A. 516, 36 P 620. 

Conn.—Calhoun v. Terry Porter, 21 
Conn. 526. 

Ida.—Humbird Lumber Co. v. Mor- 
gan, 10 Ida. 327,,.77_P 433. 

Ky.—Colston v. Shotwell, 10 KyL 
156. 

La.—Vallée v. Hunsberry, 108 La. 
136, 32 S 359 (granting appeal to 
proper court after granting one to 
court having no jurisdiction); Gillas- 
pie v. Scott, 32 La. Ann. 767. 

Mass.—Com. v. Crawford, 12 Cush. 
271; Com. v. Dunham, 22 Pick. 11; 
Com. v. Richards, 17 Pick. 295; Camp- 
bell v. Howard, 5 Mass. 376; Com. v. 
Messenger, 4 Mass. 462. ’ 

Minn.—Fay v. Davidson, 13 Minn. 
523. 

Nebr.—Doolittle v. American Nat. 
Bank, 58 Nebr. 454, 78 NW 926. 

N. Y.—Guarantee Trust, etc., Co. 
v. Philadelphia, etc., R. Co., 160 N. Y. 
1, 54 NE 575 (holding that where an 
appeal from an order, not appealable 
as of right, is improperly taken to the 
court of appeals, the appellate di- 
vision cannot, by an order nunc pro 
tune after the expiration of the 
statutory time to appeal, make the 
appeal effective). 

N 


. C.—Ferrell v. Hales, 119 N. C. 
199, 25 SE 821. 
Pa.—McCarter’s App., 78 Pa. 401; 


Robinson vy. Glancy, 69 Pa. 89. 

S. G.—McDaniel v. Atlantic Coast 
Line R. Co., 76 S. C. 189, 56 SE 956; 
Muckenfuss v. Fishburne, 68 S. C. 41, 
46 SE 537. And see Uzzell v. Horn, 
71 S. C. 426, 51 SE 253 (holding that 
the trial court’s overruling of a mo- 
tion for a continuance asked on ac- 
count of an alleged pending appeal 
was virtually a dismissal of the ap- 
peal). : 

S. D.—Deere, etc., Co. v. Hinckley, 
20 S. D. 359, 106 NW 1388. 

Tenn.—State v. Thomas, 111 Tenn. 
384, 77 SW 667. , 

Tex.—Bowen v. Grayum, (Civ. A.) 
150 SW 472 (appellate court’s juris- 
diction extends only to entry of or- 
der of dismissal). 

[a] Execution may be sued out or 
action of debt maintained.—Campbell 
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til dismissed.*! 


v. Howard, 5 Mass. 376; Latham v. 
Edgerton, 9 Cow. (N. Y.) 227; Love- 
land v. Burton, 2 Vt. 521. 

{b] Auditor’s report.—A judgment 
on the report of auditors is not ap- 
pealable, and such an appeal is 
wholly inoperative. The judgment 
remains in force. Calhoun v. Por- 
ter, 21 Conn. 526. 

[c] Attachment.—In a suit to en- 
force an equitable mortgage it was 
held that an order discharging a so- 
called “attachment” was not a final 
judgment, and was not appealable, 
and that the jurisdiction of the court 
over the cause was not affected by 
anything done in relation thereto. 
Riddle v. Hudgins, 58 Fed. 490, 7 CCA 
335 [cit Robinson v, Belt, 56 Fed. 328, 
5 CCAS 21. 

{[d] Entry of judgment.—Where 
the clerk of the court entered judg- 
ment after the expiration of the 
term, such a judgment was a nullity, 
and an appeal therefrom was prop- 
erly disregarded by the judge. Fer- 
se v. Hales, 119 N. C..199,,25 SEH 

[e] Setting aside judgment.—In 
an action to quiet title to property 
where the case was submitted upon 
an agreed statement of facts, judg- 
ment was entered, and _ plaintiff 
moved to set it aside upon the ground 
that the facts found did not support 
it, and the motion was denied and an 
appeal taken from the order, it was 
held that such an order was not ap- 
pealable and did not stay proceedings 
in the lower court. Gregory v. 
Gregory, 102 Cal. 50, 36 P 364. 

41. American MButton-Hole, etce., 
Mach. Co. v. Gurnee, 38 Wis. 533. 
And see Pemberton vy. Zacharie, 5 La. 
310; Baasen vy. Hilers, 11 Wis. 277 (in 
which cases it was held that proceed- 
ings in the lower court were unau- 
thorized, although the appeal was im- 
properly allowed). The question 
whether an appeal is regular or valid 
can be determined only by the appel- 
late tribunal in which the case, as to 
the judgment, order, or decree ap- 
pealed from is properly pending, so 
that the lower court cannot carry its 
judgment or decree into execution 
(Dunbar v. Dunbar, 5 W. Va. 567), al- 
though the lower court may permit a 
second appeal when the first was ir- 
regularly perfected (Bates v. Weath- 
ersby, 2 La. Ann. 484). 

[a] In Tllindis (1) an appeal when 
perfected, even though granted to a 
tribunal that has no jurisdiction to 
entertain it, suspends action on the 
judgment until the appeal is dis- 
missed by the appellate tribunal. 
Smith v. Chytraus, 152 Ill. 664, 38 NE 
911. (2) And when an appeal from 
an order is perfected by filing the 
bond, the question whether the or- 
der is appealable is transferred to 
the appellate court. Merrifield v. 
Western Cottage Piano, etc., Co., 238 
Ill. 526, 87 NE 379, 128 AmSR 148. 

[b] When the appeal is dismissed 
by the appellate court the dismissal 
annuls the appeal ab initio. Love- 
land v. Burton, 2 Vt. 521. 

42. And the court, in such a'‘case, 
cannot make new orders looking to 
an appeal under the new enactment. 
Hichholtz v. Wilbur, 4 Colo. 434. 
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proper, are not mere nullities, but are operative un- 
An appeal is not affected by a law 
adding new requirements passed after such appeal 
has been perfected.*” 

[§ 1369] 2. Extent of Powers of the Respective 
Courts in General. 
peal.or writ of error is perfected the cause becomes 
one for the cognizance of the appellate court, and 
for that court alone; the authority of the lower 
court is terminated, and it cannot proceed in the 
cause, at least as to the subject matter of the ap- 
peal or writ, until the appeal or writ of error is 
heard and determined.* 


As a general rule, when an ap- 


So, pending an appeal 


43. U. S—Jennings v. Philadel- 
phia;sete:, | Ri iCo...208 AUS. e2b5, gow 
SCt 1, 54 L.aed. 1031; Hovey v. Mc- 
Donald, 109 U. S. 150, 3 SCt 136, 27 
L. ed. 888; St. Louis, ete., R. Co. v. 
Loughmiller, 193 Fed. 689; McKay v. 
Neussler, 148 Fed. 86, 78 CCA 154; 
Morrin v. Lawler, 91 Fed. 693; West- 
ern Wheel-Scraper Co. v. Drinnen, 79 
Fed. 820; Morgan’s Louisiana, ete., 
R., ete., Co. v. Texas Cent. R. Co., 32 
Fed. 525. 

Ala.—McLaughlin v. Beyer, 181 
Ala. 427, 61 S 62; Southern R. Co. v. 
Birmingham, ete, R. Co. 131 Alka. 
663, 29 S 191; Moore v. Randolph, 52 
Ala. 530; Lasseter v. Deas, 9 Ala. A. 


564, 63 S 735. 
Hayden, 1 


Alaska.—Rigley  v. 
Alaska 308. 

Cal.—Baker v. Borello, 131 Cal. 615, 
63 P 914; Barnhart v. Edwards, 128 
Cal.sW5 72, 1614 P) TG; 2b ee 2 004; 
Stateler v. Alameda County Super. 
Ct., 107 Cal. 536, 40 P 949; Stewart v. 
Taylor, 68 Cal. 5, 8 P 605; Baggs v. 
Smith, 53 Cal. 88; Livermore v. 
Campbell, 52 Cal. 75; Mulvey v. San 
Diego Super. Ct., 22 Cal. A.'514, 135 
P 53; Pashgian v. Stephenson, 10 Cal. 
A. 36, 100 P 1075. See also Auzerais 
v. Sacramento County Super. Ct., 101 
Cal. 542, 36 P 6. 

Del.—Woolaston v. Mendenhall, 1 
Del. Ch, 23. ' f 

D. C.—Goldsmith -v. Valentine, 35 
App. 299; Chisholm y. Cissell, 12 App. 
180; U. S. Hlectric Lighting Co. v. 
Ross, 9 App. 558; Whitney v. Frisby, 
6 Di. Cr 262: 

Fla.—State v. Phillips, 32 Fla. 403, 
pee 920; Holland v. State, 15 Fla. 


_ Uil.—Barnes v. Chicago Typograph- 
ical Union No. 16, 232 Tll. 402, 83 NEB 
932; Steele v. Hohenadel, 141 Til. A. 
201 [aff 237 Ill. 229, 86 NE 717]; Bar- 
nard v. Dettenmaier, 89 Ill. A. 241; 
Continental Inv., etc., Soc. v. McKay, 
69 Ill. A, 72; Elgin Lumber Co. v. 
Langman, 23 Ill. A. 250. 

Ind.—Indianapolis, ete. R. Co. v. 
Kibby, 28 Ind. 479: Hogue v. State, 28 
Ind. A. 285, 62 NE 656. 

Iowa.—Pilkington v. Potwin, 163 
Iowa 86, 144 NW 39; Shors v. Shors, 
133 Iowa 22, 110 NW 16; Berkey v. 
Thompson, 126 Iowa 394, 102 NW 
134; Dunton v. McCook, 120 Iowa 444, 
94 NW 942; Stillman v. Rosenberg, 
111 Iowa 369, 82 NW 768; Levi v. 
Karrick, 15 Iowa 444; McGlaughlin 
v. O’Rourke, 12 Iowa 459. See also: 
Turner v. Keokuk First Nat. Bank, 30 
Iowa 191. 

Ky.—Rittenhouse v. Johnson, 128 
SW 301; Helm v. Boone, 6 J. J. Marsh. 
351, 22 AmD 75; Ward v. Rhodes, 14 


Kyl 80; Cumberland, ete, R. Ca., 
Northern Division v. Cumberland, 
ete., R. Co. South Division, 4 KyL 


910; Boaz v. Milliken, 4 KyL 700 (as 
to want of authority of the lower 
court to direct a rule against its 
clerk to compel him to issue a certi- 
fied copy of the opinion and man- 
date). 

La.—Yazoo, etc., R. Co. v. Teissier, 
135 La. 19, 64 S 928; Fifth Louisiana 
Levee Dist. v. Howard Land, etc., Ca., 
132 La. 911, 61 S 868: Wadkins v. 
Producers’ Oil Co.,'129 La. 484, 56 S 
388; Roberson vy. Goldsmith, 128 La. 
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from a deeree in chancery, the chancellor has no | power to render any further decree or order af- 


1019, 55 S 660; Theriot’s Succ., 120 
Tua. 383, 45.S 285; Henry’s Succ., 116 
La. 202, 40 S 635 gaat that the 
correctness of a judgment brought up 
by appeal cannot be affected by ex 
parte proceedings conducted after 
the appeal has been lodged in the su- 
preme court); State v. Sommerville, 
110 La. 734, 34 S 757 (judgment re- 
moving syndic); State v. Duffel, 41 
La. Ann. 958, 8 S 541; Pemberton v. 
Erwin, 5 La. 22; Williams v. Chew, 
6 Mart. N. S. 463; State v. Fourth 
Dist. Ct. Judge, Mann Unrep. Cas. 
330. After a suspensive appeal is 
granted the lower court has no fur- 
ther jurisdiction of the cause than 
to ascertain that the security is suf- 
ficient or to grant provisional orders 
so as to secure the ultimate execu- 
tion of the judgment to be rendered 
by the appellate court. Lottspeich v. 
Diboll).128...Laiy vAnn=e <77237 State ve 
Judge Orleans Parish Second Dist. 
Ct., 23’La. Ann. 31; State v. Mahan, 
22 La. Ann. 449; State v. Judge Or- 
leans Parish Fifth Dist. Ct., 21 La. 
Ann. 152; State v. Judge Orleans Sec- 
ond Dist. Ct., 21 La. Ann. 43; Long- 
bottom v. Babcock, 9 La. 44; Fink v. 
Martin, 10 Rob. 147; and other cases 
supra. 

‘Md.—United R., ete., Co. v. Corbin, 
109 Md. 52, 71 A 131; Berry v. Safe 
Deposit, etc., Co., 98 Md. 240, 48 A 
502; Chappell Chemical, etc., Co. v. 
Sulphur Mines Co., 85 Md. 681, 36 A 
121; Hall v: Jack, 32 Md. 2538; Ohio 
i tae etc., Co. v. Winn, 4 Md. Ch. 


Mass.—Boynton v. Foster, 7 Mete. 


415. 
. Mich.—Grand Rapids vy. Coit, 151 
Mich. 109, 114 NW 880; Beal v. 


Chase, 31 Mich. 490 (as to want of 
authority in the lower court pending 
an appeal to make a second decree, 
the statute providing for a stay of 
proceedings unless otherwise ordered 
by. the supreme court). 

Miss.—Sivley v. Sivley, 96 Miss. 
134, 50 S 552; Nickles v. Kendrick, 76 
Miss. 334, 24S 534. 

‘Mo.—Brown v.: Marshall, 241 Mo. 
707; 145 SW 810; State v. Gates, 143 
Mo. 63, 44 SW 739 [cit Macklin v. 
ANlenberg, 100 Mo. 337, 13 SW 350; 
Burgess v. O’Donoghue, 90 Mo. 299, 
2:SW 303; Exchange Nat. Bank v. 
Allen, 68 Mo. 474; Lewis v. St. Louis, 
etc., R. Co., 59 Mo. 495, 21 AmR 385]; 
State v. Sale, 153 Mo. A. 2738, 1383 SW 
119; Story, etc., Piano Co. v. Gib- 
bons, 96 Mo. A. .218, 70 SW 168; In 
re Hutton, 92 Mo. A. 132 (appeal from 
probate to circuit court); Lewellyn v. 
Lewellyn, 87 Mo. . 9; Lewis v. 
Lewis, 20 Mo. A. 546; State v. Musick, 
7 Mo. A. 597 [aff 71 Mo. 401]. 

Mont.—Butte Northern Copper Co. 
v. Radmilovich, 39 Mont. 157, 101 P 
1078; Hynes v. Barnes, 30 Mont. 25, 
715. P 523; Glavin v. Lane, 29 Mont. 
228, 74 B 406. 

‘Nebr.—Andresen _ v. 53 
Nebr. 128, 73 NW 664. 

N. J.—Thompson v. Thompson, 1 
N. J. L. 184; Van Houten v. Hall, 
(Ch.) 66 A 1085. 

-N,. Y.—Ziadi v. Interurban St. R. 
Go., 97 App. Div. 137, 89 NYS 606; 
Carpenter v. Fisher, 18 App. Div. 561, 
46 NYS 5; Koeppel v. Koeppel, 48 
Mise. 358, 95 NYS 812 (recalling ap- 
peal); Swan v. Mutual Reserve Fund 
Life Assoc., 22 Misc. 256, 50 NYS 46; 
Vogel v. Vogel, 131 NYS 577. 

N. C.—Combes v. Adams, 150 N. C. 
64, 63 SE 186; Coates v. Wilkes, 94 
N. C. 174; Pasour v. Lineberger, 90 
N. C. 159; Wilson v. Seagle, 84 N. 
Cc. 110; State Bank v. Twitty, 13 N. 
C. 386; Murry v. Smith, 8 N. C. 41. 

Oh.—Bradford v. Watts, Wright 


95. 

Okl.—In re Epley, 10 Okl. 631, 64 
127 ee 

Or.—Hanley v. Stewart, 54 Or. 38, 
T02 Br2s 

Pa.—Com. v. O’Donnell, 7 Pa. 
Super. 49 (appeal in quo warranto; 


Lederer, 


no jurisdiction in superior court to 
review supplementary proceedings). 

S. C.—Laneaster v. Lee, 71 S. C. 
280, 51 SE 139; State v. Earle, 66 S. 
C. 194, 44 SE 781; Alston v. Lime- 
house, 61 S. C. 1, 39 SH 192 (no juris- 
diction to hear motion to transfer 
cause to another calendar); National 
Exch. Bank v. Stelling, 32 S. C. 102, 
10 SE 766; Elliott v. Pollitzer, 24 S. 
C. 81 (pending an appeal from an or- 
der overruling a demurrer); Frazee v. 
Cardozo, 6 S. C. 315. 

S. D—Winans v. Grable, 18 S. D. 
182, 99 NW 110. 

Tenn.—Suggs v. Suggs, 1 Overt. 2. 

Tex.—Houston Belt, ete., R. Co. v. 
Hornberger, 157 SW 744; New York 
Lis Ins. (Co. v: Herbert, 48 ‘Tex:' Civ. 
A. 95, 106 SW 421; Waters-Pierce Oil 
Co. v. State, 47 Tex. Civ. A, 162, 103 
SW 836. 

Utah.—Grand Cent. Min. Co. v. 
Mammoth Min. Co., 36 Utah 364, 104 
P 578, AnnCas1912A 254 (on writ of 
error from supreme court of United 
States to state court). 

Va.—Cralle v. Cralle, 81 Va. 773; 
Spt 7 v. Darne, 31 Gratt. (72 Va.) 

Cl 

Wash.—Inland Nursery, etc., Co. v. 
Rice, 56 Wash. 21, 104 P 1117; Expo- 
sition Amusement Co. v. Raeco Prod- 
ucts Co., 55 Wash. 314, 104 P 509; 
Irving v. Irving, 26 Wash. 122, 66 P 
123; Canada Settlers’ Loan, etc., Co. 
v. Murray, 20 Wash. 656, 56 P 368. 

W. Va.—Ruley v. Foley, 54 W. Va. 
493, 495, 46 SE 348 [cit Cyc]; Craw- 
ford v. Fickey, 41 W. Va. 544, 23 SE 
662; Fowler v. Lewis, 36 W. Va. 112, 
14 SE 447 (holding that where a 
stranger to a cause filed a petition 
asking relief against defendant, and 
defendant filed a petition to set aside 
a deed from him to such stranger en- 
titling him to the relief sought, and 
defendant’s petition was’ dismissed 
and an appeal taken, the lower court 
could not, pending the appeal, grant 
such stranger the relief sought by 
his petition). 

Wis.—Waterman v. Raymond, 5 
ies 185; Walker v. Rogan, 1 Wis. 


Me C.—Foley v. Webster, 2 B. C. 
Ont.—Embree v. McCurdy, 14 Ont. 

L. 284, 9 OntWR 961; Monro v. To- 

rente Re'Col,46 Ont. Lets, 1 Ontwer 

813. : 
Cross references: 

Alimony and counsel fees see infra 
§ 1386. 

Amendment of proceedings see infra 
§ 1382 et seq. 

Collateral actions or proceedings see 
infra § 1386 et seq. 

New trial or rehearing see infra § 


Opening or vacating judgment or or- 
der see infra § 1381. : 
Partial removal or appeal affecting 
particular matters see infra § 1370 

et seq. F 
Protection and preservation of sub- 

ject matter see infra § 1386 et seq. 
As to supersedeas or stay of proceed- 

ings see infra § 1391 et seq. 

[a] An appeal from an order 
granting a new trial suspends. all 
turther exercise of judicial functions 
in the case by the court from which 
the appeal is taken, and the new 
trial cannot be proceeded with pend- 
ing the appeal. State v. Gates, 143 
Mo. 63, 44 SW 739. 

{[b] Order conditioned on affirm- 
ance.—The lower court cannot make 
an order, pending an appeal from a 
judgment, that in case of an affirm- 
ance of the judgment it shall be set 
off against a judgment recovered 
against the appellee by the adverse 


party. Pierce v. Tuttle, 5i HowPr 
GNU GY.) 193: 
[ec] Referee’s services.—During 


the pendency of an appeal, the trial 
court has no jurisdiction to enter 
judgment against appellant for the 
services of a referee in the appealed 


case. Continental Iny., etc., Soc. v. 
McKay, 69 Ill. A. 72 

{d] Pending an appeal from a 
judgment fixing the rights of cred- 
itors, a motion to direct the receiver 
to make payments under the judg- 
ment will be denied. Dawson vy. Par- 
sons, 16 Misc. 190, 38 NYS 1000. 

[e] Disposing of funds.—In an 
equity suit where, during the prog- 
ress of the trial, a receiver was ap- 
pointed to collect certain funds in 
dispute, and upon a hearing the bill 
was dismissed and plaintiff appealed, 
the lower court could not direct the 
receiver to ‘pay the money 
hands to defendant notwithstanding 
the appeal. Goddard v. Ordway, 94 
U.S» 672,,:24 lived -23 7% 

[f] Where a preliminary injunc- 
tion is issued and a judgment is ren- 
dered against the person who ob- 
tained it, no order of reference to 
assess damages can be made until 
the appellate tribunal has passed 
upon the case. Musgrave v. Sher- 
wood, 76 N. Y. 194; Howard vy. Park, 
59 HowPr (N. Y.) 344. 

[g] Contempt.—Where a party re- 
fuses to obey a writ of mandamus is- 
sued out of the supreme court of the 
state, when the cause has been re- 
moved by writ of error to the United 
States supreme court, until that court 
has returned the case to the state 
court he cannot be attached for con- 


tempt Frazee v. Cardozo, 6 S. C. 
[h] Dismissal of attachment.— 


After appeal from an order overrul- 
ing a motion to discharge an attach- 
ment the trial court cannot grant a 
motion to dismiss the attachment. 
Pasour v. Lineberger, 90 N. C. 159. 

[i] Garnishment issue not triable 
pending appeal from judgment 
against principal defendant, under 
Howell Annot. St. § 8070, providing 
that a garnishment issue shall stand 
for trial unless the principal defend- 
ant, within two days after judgment, 
shall serve notice on the garnishee of 
his intention to appeal, and § 8074, 
declaring that whenever the case 
against the principal defendant shall 
be removed to the supreme court and _ 
judgment shall have been rendered, 
the garnishment issue shall be tried 
at the end of the next term, or at the 
term to which the cause may be con- 
tinued, or that which was in progress 
at the time of affirmance. Wattles v. 
Lillibridge, 119 Mich. 356, 78 NW 123. 
See Garnishment [20 Cyc 1103]. 

[ij] The trial court’s conclusions 
of fact and law, not filed until after 
an appeal frdm the judgment has 
reached the appellate court, are no 
part of the record. Brenton v. Peck, 
39 Tex. Civ. A. 224, 87: SW 898. 

Ik] New or further findings can- 
not be made by the trial court after 
an appeal has been taken and per- 
fected. Baggs v. Smith, 53 Cal. 88; 
Pashgian v. Stephenson, 10 Cal. A. 
36, 100 P 1075. , 

[1] Remedy in case of unauthor- 
ized order and finding.—Where the 
trial court makes an order and addi- 
tional finding in a case after an ap- 
peal, a petition in the supreme court 
to annul the same will not lie; as pe- 
titioner has a plain, speedy, and ade- 
quate remedy in due course of law 
when the additional order and finding 
are presented in the supreme court as 
part of the record on the appeal. If 
the lower court was without author- 
ity to make the order and finding they 
will be disregarded as a part of the 
record. Auzerais v. Sacramento 
County Super. Ct., 101 Cal. 542, 36 P 6. 

[m] Failure to give bond to stay 
execution.—(1) The fact that the 
bond required by statute to stay ex- 
ecution on a judgment is not given 
on an appeal does not prevent the 
appeal from suspending all further 
exercise of judicial functions in the 
case by the court from which the ap- 
peal is taken, and transferring the 
same to the appellate court until the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


in hisie 


. 
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fecting the rights and equities of the parties.44 The 
appellate court acquires jurisdiction in all matters 
pertaining to the subject matter of the appeal or 


writ of error itself and to the 


case is disposed of. ‘‘The bond does 
not operate at all upon the judicial 
functions of the court; they are sus- 
pended by the appeal, bond or no 
bond. The bond operates upon the 
judgment only, and to the extent only 
of suspending its execution.’ State 
v. Gates, 148 Mo. 63, 68, 44 SW 739. 
(2) Therefore, under Rev. St. (1889) 
§ 2246, as amended by acts (1891) p 
70, and acts (1895) p 91, authorizing 
an appeal from any order granting 
a new trial in any civil cause, and 
§ 2249, relating to stay of execution 
and declaring that the recognizance 
therein provided for shall have the 
effect to stay execution pending the 
appeal, the order granting such ap- 
peal suspends all further exercise of 
judicial functions in such cause by 
the court below, and transfers the 
jurisdiction thereof to the appellate 
court until the determination of such 
appeal, although no such recognizance 
is given; and therefore a motion for 
a trial of such cause, notwithstanding 
such appeal, is properly overruled. 
State v. Gates, supra. 

[n] Waiver by participation in 
trial.—wWhere one has a right to ap- 
peal from an order granting a new 
trial but, instead of standing on his 
appeal by which further proceedings 
should have been arrested until the 
appeal was disposed of, participated 
in the new trial awarded, he loses his 
right to complain of the errors which 
occurred during the first trial. Trun- 
dle v. Providence-Washington Ins. 
Co., 54 Mo. A. 188. 

[o] One may estop himself by his 
conduct from setting up the pendency 
of his appeal from an order of sale, 
in order to affect the validity of the 
sale. Fairfax v. Muse, 4 Munf. (18 
Va.) 124 (where appellant had moved 
the court to amend the order of sale, 
and had induced others to bid at such 
sale). 

{p] Appellant put to election.—In 
Vail v. Remsen, 7 Paige (N. Y.) 206, 
where complainant was seeking to 
earry into effect a decretal order 
from which he had appealed at the 
same time that he was proceeding 


on the appeal to reverse the order, | 


the chancellor intimated that the vice 
chancellor might compel appellant to 
elect whether he would abandon the 
proceedings under the order or dis- 
miss the appeal. 


44. Allen vy. Allen, 80 Ala. 154; 
Moore v., Randolph, 52 Ala. 530; 
Steele v. Hohenadel, 141 Ill. A. 201 


[aff 237 Ill. 229, 86 NE 717]; Shors 
v. Shors, 133 Iowa 22, 110 NW 16; 
Berkey v. Thompson, 126 Iowa_ 394, 
102 NW 134; Van Houten v. Hall, 
(N. J. Ch.) 66 A 1085; and other 
in preceding note. So, after 
an appeal is taken, no step in the 
cause can be taken which by any pos- 
sible contingency can prejudice ap- 
pellant when the act of assembly reg- 
ulating writs of error and appeal di- 
rects, by plain implication, that when 
the prescribed bond is given the judg- 
ment or decree appealed from shall 
be stayed and delayed. Ohio L. Ins., 
etc., Co. v. Winn, 4 Md. Ch. 253 [foll 
Hall v. Jack, 32 Md. 253]. 

[a] Appeal from order overruling 
demurrer removes the whole cause to 
the appellate court. Graham v. Mer- 
rill, 5 Coldw. (Tenn,) 622. 

[b] If a purchaser at a judicial 
sale who makes a deposit as security 
for the payment of sale bonds ap- 
peals from the judgment of sale and 
has it superseded before the deposit 
is applied in payment of the sale 
bonds, the court is without jurisdic- 
tion so to apply it. Rittenhouse v. 
Johnson, (Ky.) 128 SW. 301. 

[ec] Foreclosure of mortgage.— 
Where plaintiff filed a bill in the dis- 


trict. court to foreclose a mortgage! 
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proper hearing 


on defendant corporation, and the de- 
cree of foreclosure was entered in 
favor of the complainants and an ap- 
peal was taken by those complain- 
ants, and pending the appeal the 
court, on petition of plaintiff, entered 
an order directing the receiver of the 
corporation to turn over the road to 
the petitioners, it was held that the 
lower court had no authority to enter 
the order after the appeal. Bronson 
v. La Crosse, etc., R. Co., 1 Wall. (Ub. 
S.) 405, 17 L. ed. 616. 

[d] Sale of property on foreclo- 
sure.—An intervener, appellant, is 
not bound by a sale of property by 
the trustee on foreclosure, pending 
the appeal. Sanxey v. Iowa City 
Glass Co., 68 Iowa 542, 27 NW 747. 

[e] Decree or order as to custody 
of child.—(1) Where the court in a 
divorce suit awards the custody of 
minor children to the father, and the 
mother, in whose custody the chil- 
dren are, perfects an appeal, the court 
below has no authority to make an 
order directing her to make immedi- 
ate delivery to the father, and to ad- 
judge her guilty of contempt for fail- 
ure to comply with such order. Hx 
Dp: Queirolo; 119 Cal. 7635, 1547 P9956. 
See also Irving v. Irving, 26 Wash. 
122, 66 P 123 (as to orders concern- 
ing custody of child pending appeal 
from judgment involving its cus- 
tody). (2) But where an order made 
in divorce proceedings awarding the 
custody of the infant child of the 
parties to the mother is subsequent- 
ly modified, and in obedience thereto 
the child is delivered to the father, 
the subsequent furnishing of an un- 
dertaking on appeal, under Code Civ. 
Proc. § 941, providing for a stay bond, 
does not entitle the mother to the 
custody of the child pending the ap- 
peal. De Lemos v. Siddall, 143 Cal. 
Sts e767 RP Ais. 

[f] Enforcement of former decree. 
—Where a_ decree appointing a 
guardian and awarding the ‘custody 
of the child has been entered and ap- 
pealed from and the appeal perfect- 
ed, the court. which rendered such de- 
cree is without jurisdiction to en- 
force the provisions of a former de- 
cree which is changed by the provi- 
sions of the decree appealed from. 
Steele v. Hohenadel, 141 Tll. A. 201 
[aff 237 Ill. 229, 86 NE- 717]. 

[g] Injunction.—After appeal from 
an interlocutory order on an applica- 
tion for a temporary writ of injunc- 
tion, the trial judge cannot change 
his order or exercise any jurisdiction 
whatever over it. Boynton vy. Brown, 
(Tex. Civ. A.) 164 SW 897. 

45. U. S—Merrimack River Sav. 
Bank v. Clay Center, 219 U. S. 527, 
31 SCt 295, 55 L. ed. 320, AnnCas1912 
A 513; Morgan’s Louisiana, etc., R., 
ete., Co, Vv. Texas Cent. R. Co.; 32 
Fed. 525. 

Ark.—Hampton v. Hickey, 88 Ark. 
324, 114 SW 707. 

Cal.—Parkside Realty Co. v. Mac- 
Donal ae wel Git Calero 4 Zeus Oueeen Sols 
Woodbury v. Nevada So. R. Co., 120 
Cals-367, 52 650: 

D. C.—Chisholm v. Cissell, 12 App. 


180. 
Iowa.—Shors v. Shors, 133 Iowa 
90 


22, 110 NW 16. 

Kan.—Kjellander v. Kjellander, 
Kan. 112, 132 P 1170, 45 LRANS 943. 

La.—State v. Judge, 113 La. 1, 36 
S 868 (as to the jurisdiction of the 
appellate court in the matter of the 
proper and timely execution of the 
judgment). 

Miss.—Planters’ Bank v. Neely, 8 


Miss. 80, 40 AmD 51. 
Mo.—Lewellyn vy. Lewellyn, 87 Mo. 


A. 9. 

N. J.—Van Houten v. Hall, (Ch.) 
66 A 1085. 

N. Y.—Peo. v. New York Bd. of 
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thereof, and also in regard to all applications which, 
by statute, may, after the taking of the appeal 
or suing out of the writ, be made to such court,** 
and the lower court cannot proceed in any manner 


Education, 141 N. Y. 86, 35 NE 1087. 
Pa.—Com. v. O’Donnell, 7 Pa. Su- 
per. 49. 
Ny este eg v. Merrill, 5 Coldw. 
Tex.—Houston Belt, ete, R. Co. vi 
Hornberger, 157 SW 744 [answering 
oars questions (Civ. A.) 141 SW 
Va.—Goolsby v. St. John, 25 Gratt. 
(66 Va.) 146. aD 
Wis.—Harrigan y. Gilchrist, 121 
Wis. 127, 99 NW 909; Waterman v. 
Raymond, 5 Wis. 185. nares 
§ Pony. and counsel fees see infra 
Issue of injunction see infra §. 1387: 
[aj Where an appeal is perfected 
during the term of the district court 
at which the judgment appealed front 
is rendered the jurisdiction of the ap- 
pellate court attaches, subject to thé 
power of the district court to alter} 
revise, or revoke its judgment during 
the term. Ellis vy. Harrison, 24 Tex. 
Civ. A, 13, 56 SW. 592, 57 SW 984.223 
[b] But jurisdiction limited to the 
record.—McGregor v. Gardner, 16 
Iowa 538; Bradbury v. Andrews, 3% 
Me. 199; Veeder v. Baker, 83 -N. ‘Y. 
163; South Royalton Bank v.. Colt) 
ae ie 415. See also infra XII-in 4 
. . 4 : Su 
[c] Removal of record.—For the 
purpose of jurisdiction of the appel- 
late court, the record itself is sup= 
posed to be removed, even though 
only a transcript is sent. Judson?v. 
Gray, 17 HowPr (N. Y.) 289. tg 
[d]_ Default in serving papers ‘on 
appeal.—Where a case on appeal has. 
been settled and filed, an application 
to excuse the default of appellant im 
serving the printed papers on appeal 
must be made to the appellate court. 
Bankers’ Money Order Assoc. v. Na- 
chod, 125 App. Div. 373, 109 NYS 8473 
Hansen v. Walsh, 117 App. Div. 39, 
101 NYS 1061. yk 
[e] _ Redemption from judicial sale. 
—During an appeal from a judgment. 
of the district court confirming a ju- 
dicial sale the supreme court has ju- 
risdiction to entertain an application‘ 
to redeem and determine the amount 
required for that purpose and its ad-' 
judication incident thereto becomes 
res judicata. Thesing v. Westergren, 
75 Nebr. 387, 106 NW 438. ; 
[f{] Where an appeal is taken from: 
an interlocutory order the appellate 
court has no power to make any ore 
der or decree in the cause except or 
the point appealed from. Perry v. 
Tupper, 71 N. C. 380; Ward v. Ward, 
aan C. 553. See also infra XVII im 


pdt 

[g] A motion to set aside a judg- 
ment obtained pending an appeal. 
from an order denying a motion to. 
change the place of trial cannot be 
granted in the appellate court. Vee-. 
der v. Baker, 83 N. Y. 1638. oes 

[h] Striking cause from files.— 
The supreme court will not enter- 
tain a motion to strike a cause from 
its files on the ground that the cause: 
is frivolous and vexatious when pre- 
sented there for the first time; such 
a motion is in the nature of a demur-’ 
rer to the complaint. Fishburne w 
Minott, 72 S. C. 567, 52 SE 648: =) 

[i] Motion in arrest.—The supreme 
court will not entertain a motion in 


arrest of a judgment of a. lower 
ee Haskell v. Sullivan, 31 Mo, 
30. aS 

[ij] Sale.-—The supreme court has 


no power to grant a motion:to order 
a sale of a chattel to enforce-a lier 
before a final hearing is had on the 
ground that its, value might other- 
wise be lost. Stewart v. Love, 8 Lea 
(Tenn.) 374. 

[k] Contest of the authority of 
the counsel who took the appeal must 
be in the appellate court. Parkside 
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so as to affect the jurisdiction acquired by the ap- 
pellate court,*® or defeat the right of appellant. or 
plaintiff in error to prosecute his appeal or writ of 
error with effect,#7 although it may make such or- 
ders or decrees as may be necessary for the pro- 
tection and preservation of the subject of the ap- 
peal, and which do not destroy or impair the same.*® 
Unauthorized proceedings in the lower court under 
the original judgment. are generally held to be 
void.*® On the other hand, however, it has been held 
in some states that an appeal, even with a stay, 


does not affect the jurisdiction of 
and that proceedings in violation 
merely erroneous or irregular.°° 
On exceptions. 
ute, a judgment or decree cannot 


Realty Co. v. MacDonald, 167 Cal. 
3425 139° P 805. 

46. Cal.—San Francisco Sav. 
Union v. Myers, 72 Cal. 161, 13 P 


403; Durbrow v. Chesley, 23 Cal. A. 
627, 1388) P9175: 

Ga.—Paton v. Chambliss, 114 Ga. 
626, 40 SE 760. 

Tll.—Barnard v. Dettenmaier, 89 Ill. 
A. 241; Mechanics, etc., Sav., etc, 
Assoc. v. Peo., 72 Ill. A. 160. 

Md.—Berry v. Safe Deposit, 
Co., 93 Md. 240, 48 A 502. 

Mo.—In re Hutton, 92 Mo. A. 132 
(appeal from probate to. circuit 
court). 

N. Y.—Schwabe v. Herzog, 157 App. 
Div. 672, 142 NYS 652. 

N. C.—Murry v. Smith, 8 N. C. 41. 

Or.—Elwert v. Norton, 34 Or. 567, 
bi PIL 7eib9P a 14/8; 

S. C.—Steele v. Atlantic Coast Line 
R. Co., 96 S. C. 460, 81 SE 144. 

Wash.—Hinchman v. Point Defiance 
R. Co., 17 Wash. 399, 49 P 1061. 

Amendments by lower court see in- 
fra §§ 1382-1384. 

Opening or vacating judgment or 
order see infra § 1381. 

New trial or rehearing see infra § 
1380. 

{a] Competency of judges of ap- 
pellate court.—At the time when an 
appeal is taken the lower court has 
no authority to inquire into the com- 
petency of the members of the upper 
court, and, after appeal, the former 
court cannot resume jurisdiction on 
the ground that certain members of 
the upper court are disqualified to 
sit in the cause because they had 
been of counsel. Walker v Rogan, 
1 Wis. 597. 

[b] Granting time to plead.—(1) 
The trial court, in granting defend- 
ant a stay pending an appeal from 
an order overruling his demurrer, 
cannot grant him time to plead after 
the determination by the appellate 
court. Nillson v. Lawrence, 148 App. 
Dip. 155, 182 NYS 664; Vogel v. Vo- 
gel, , 131, NYS, 577. (2) And where 
defendant appeals from an _ order 
striking out certain paragraphs of 
the answer and granting judgment on 


etc., 


the pleadings with leave to plead. 


aver within twenty days, it is im- 
proper for the special term before 
the determination of the appeal to 
extend defendant’s time to plead over 
in case of an affirmance until ten 
days after service of a copy of the 
order of affirmance, the proper prac- 
tice being to stay proceedings pend- 
ing the appeal, leaving it to the ap- 
pellate division to determine whether 
leave to plead over should be grant- 
ed. Schwabe v. Herzog, 157 App. Div. 
672, 142 NYS 652. 

[ce] Advancing appeal.—Where an 
appeal is taken from a judgment of 
a circuit court, and a complaint for 
a new trial on account of newly dis- 
covered evidence is afterward filed in 
the circuit court, the complaint in the 
latter proceedings will not be consid- 
ered in support of a motion to ad- 
vance the appeal, as the appeal 
transferred the entire cause to the 


In Massachusetts, under the stat- 
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unless they are 


operative until 


[§ 1370] 


the lower court, 
of the stay are 


intended for delay.*? 
entered while exceptions were pending takes effect 
only as an order for a decree, which cannot become 


Teo ay 
ESS 1360-1370 


cause after exceptions have been taken and allowed, © 


adjudged immaterial, frivolous, or 
A final decree inadvertently 


the exceptions are disposed of.>? 


On the other hand, when a cause is before the ap- 
pellate court on exceptions that court cannot con- 
sider any motion which is not properly before it.°? 
B. Partial Removal or Appeal Affiect- 
ing Particular Matters—1l. In General. 
or writ of error, as a rule, does not stay further 
proceedings in the cause in: reference to rights not 


An appeal 


passed upon or affected by the order or decree ap- 


be entered in a ! or operation of 
appellate court and the complaint is 
one of the papers of an independent 
action. Hogue v. State, 28 Ind. A. 
285, 62 NE 656. See infra § 1380. 

[d] Consolidation 
After the perfection of an appeal 
from the superior court, that court 
loses jurisdiction to make any order 
which would affect the appeal, and 
the fact that pending the appeal the 
action was by such court consolidat- 
ed with others is immaterial.  Dur- 
pti v. Chesley, 23 Cal. A. 627, 138 

47. Cloud v. Wiley, 29 Ark. 80; 
Chisholm vy. Cissell, 12 App. (D. C.) 
180; Holland v. State, 15 Fla. 549; 
Theriot’s Succ, 120 La. 383, 45 S 
285; and other cases infra this note. 
See also Houston Hlectric Co. v. Glen 
Park Co., (Tex. Civ. A.) 155 SW 965. 

Revocation of order allowing ap- 
peal see supra § 1366. 

Withdrawal of application for ap- 
peal see supra § 1366. 

[a] Dismissal of case.—The lower 
court cannot, by dismissing the case 
at the instance of respondent, dismiss 
the appeal. An entry of such order 
of dismissal is a nullity. Cloud v. 
Wiley, 29 Ark. 80; Holland v. State, 
15 Fla. 549; Ward v. Rhodes, 14 KyL 
80; Freeman v. Henderson, 5 Coldw. 
(Tenn.) 647. 

{b] ‘The appeal cannot be dis- 
missed by the lower court after it 
has been perfected. Wadkins vy. Pro- 
ducers’ Oil Co., 129 La. 484, 56 S 
388; Roberson v. Goldsmith, 128 La. 
1019, 55 S 660; Theriot’s Succe., 120 
La. 383, 45 S 285. As to revocation 
OF Chas, allowing appeal see supra § 
1 3 

{c] Filing by plaintiff of remit- 
titur in trial court after appeal or 
writ of error is ineffectual. New 
York L. Ins. Co. v. Herbert, 48 Tex. 
Civ. A. 95, 106 SW 421, 

[da] Effect of agreement.—But 
when the case is transferred to the 
upper court upon an agreed statement 
of facts containing a stipulation that, 
upon judgment being ordered upon 
the facts as agreed, either party may 
have the right to controvert any of 
such facts before a jury, tne order 
for judgment is made subject to the 
condition for which the parties have 
stipulated, and after such order the 
case may be discharged, and the 
cause stand for trial without leave 
obtained from the upper court. Per- 
kins v. Langmaid, 36 N. H. 501. 

48. Ashby v. Yetter, 78 N. J. Ha. 
173, T8eANKT99N* See intra sons sé. 

49. Southern R. Co. y. Birming- 
ham, etc., R. Co., 131 Ala. 663, 29 S 
191; State v. Johnson, 29 La. Ann. 
399 (holding that, upon the removal 
of a cause by a writ of error with 
supersedeas to the supreme court of 
the United States, the state court is 
divested of all jurisdiction, and that 
any proceeding thereafter in the state 
court is coram non judice and abso- 
lutely void); Thompson v. Thompson, 
1 N. J. L. 184 (holding that, pending 
an appeal, every proceeding under the 
original judgment is void because no 


of causes.— |, 


pealed from, but only such as affect the execution 


such order or decree.6*+ In some 
judgment exists, as on a removal by 
writ of error, but the judgment is 
that which the court of appeals pro- 
nounces de novo). 

[a] In Massachusetts it was held 
that where an action was removed 
from the common pleas to the su- 
preme judicial court, conformably 
with St. (1840) c 87 § 3, the common 
pleas had no further jurisdiction, 
and a judgment entered in that court 
was coram non judice and void, and 
no writ of error was necessary to re- 
al it. Boynton v. Foster, 7 Metce. 


15. 

[b] Effect of dismissal of anneal, 
—Further action by the trial court 
pending the appeal, as, for example, 
the making of additional findings and 
rendering of another judgment, is 
none the less without jurisdiction 
and void because of the subsequent 
dismissal of the appeal. Pashgian v. 
Stephenson, 10 Cal. A. 36, 100 P 1075. 

50. Briggs v. Shea, 48 Minn. 218, 
50 NW 1037; State v. Young, 44 Minn. 
76, 46 NW 204; Bowman v. Tallman, 
28 HowPr (N. Y.) 482. See also Fi- 
delity Trust, ete., Co. v. Mobile St. 
R. Co., 54 Fed. 26; and infra § 1446. 

51. Norton v. Lilley, 210 Mass. 214, 
96 NE 351; Mayberry v. Sprague, 207 
Mass. 508, 93 NE 925; McCusker v. 
Geiger, 195 Mass. 46, 80 NE 648; Tvn- 
dale v. Stanwood, 186 Mass. 59, 71 NE 
83; Goff v. Britton, 182 Mass. 293, 65 
NE 379; Green v. Crapo, 181 Mass. 
55, 62 NE 956; Prescott v. Prescott, 
175 Mass. 64, 55 NE 805. 

52. Tyndale vy. Stanwood, 187 
Mass. 531, 73 NE 540; and cases in 
preceding note. 
vane Bradbury v. Andrews, 87 Me. 

[a] New trial. Where a cause is 
pending in the supreme court upon 
exceptions the court has no jurisdic- 
tion to grant a new trial in the coun- 
ty court for causes not appearing on 
the record upon motion for a new 
trial. South Royalton Bank v. Colt, 
31 Vt. 415. 

54. U. S.—Hovey v. McDonald, 109 
U. S. 150, 3 SCt 136, 27 L. ed. 888: 
Ex p. Collins, 151 Fed: 358. 

Cal.—In re Heaton, 142 Cal. 116, 75 
P 662. 

Ga.—Massachusetts Bonding, etc., 
Co. v. Realty Trust Co., 139 Ga. 180, 
77 SH 86. 

Ida.Miller v. 
Ida. 603, 32 P 207. 

Iowa.—Wapello State Sav. Bank vy. 
Colton, 143 Iowa 359, 369, 122 NW 
149 [cit Cyc]. 
peaeinaen meee v. Barnum, 42 Md. 

Mo.—State v. Sale, 153 Mo. A. 273, 
133 SW 119. 

N. J.—Perrine v. Perrine, 63 N. J. 
Eq. 483, 52 A 627 [aff 65 N. J. Ha. 
7219;,60) Av1134]; 

Okl.—Herbert v. Wagg, 27 Okl. 674, 
117) B 209: | 

W. Va.—Mingo County Bank v. 
Rawl Coal, etc., Co., 67 W. Va. 9, 66 
SE 1070. 

[a] Particular questions reserved 
or certified.m—Where, under authority 


Pine |Min.Co.,; 3 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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_ jurisdictions by the express terms of the statute, | an order upon a motion brings up only the motion, 


the appeal arrests further proceedings only as to 
matter embraced in the judgment appealed from.®® 
Where only a part of a judgment or decree is ap- 
pealed from the remainder is unaffected and may 
be enforced,°® and if the appeal from the particu- 
lar order or judgment does not bring the entire 
cause into the appellate court, but only sufficient 
of the record to present the question as to the pro- 
priety of the particular order or judgment, further 
proceedings in the conduct of the cause may prop- 
An appeal from 


erly be had in the lower court.®’ 


of statute, important and difficult 
questions arising in a cause are re- 
served by the trial court for the de- 
cision of the higher court, the ques- 
tions, and not the cause, are before 
- the upper court, and the trial court 
still has jurisdiction to dismiss the 
case. Veazie v. Wadleigh, 11 Pet. 
COS.) Ds Ooty Cd. “Oo0s Hoote "Vv, 
Smith, 8 Wyo. 510, 58 P 898. 

{b] Habeas corpus; bail.— The 
granting by a state court of a writ 
of error for a review by the supreme 
court of the United States of its de- 
cision in a habeas corpus proceeding 
involving federal questions does not 
deprive the state court of jurisdic- 
tion to set aside an order made at 
the same time, admitting the prisoner 
to bail, before bail has been accepted 
ona Ex p. Collins, 151 Fed. 

8 


58. 

[c] Retaxation of costs.—(1) In 
New York, under Code Civ. Proc. § 
3264, providing that the court may 
in its discretion, on the application 
of a party interested, direct a retaxa- 
tion of costs at any time, a motion 
for retaxation promptly made is not 
affected by pendency of an appeal 
from the judgment taken, and the 
undertaking given by defendant. Mc- 
Dermott v. Yvelin, 103 App. Div. 418, 
92 NYS 1088. (2) And, under Code 
Civ. Proc. § 767, requiring a direction 
of the court to be in writing, unless 
otherwise specified in the particular 
case, a remark by the trial court, at 
the close of the trial, that plaintiff 
might have costs, not being an ad- 
judication of costs for plaintiff, an 
appeal from the judgment then ren- 
dered does not bring up the question 
of costs for review and hence does 
not bar a subsequent motion to strike 
costs therefrom. Cornwell v. Shel- 
don, 134 App... Div. 58,118 NYS 
707. ; 

Collateral actions cr proceedings 
see infra §§ 1385-1388. 

55. Thus in North Carolina the 
perfecting of an appeal arrests “all 
further proceedings in the court be- 
low upon the judgment appealed from 
or upon the matter embraced there- 
in,” but does not withdraw from it 
authority to make orders in the cause 
for investment of the fund, and the 
like, or any other orders not affected 
by the judgment appealed from. Her- 
ring v. Pugh, 126 N. C. 852, 36 SE 
287: Hinson v. Adrian, 91 N. C. 372. 
And similar provisions are found in 
the statutes of other states. See Cal. 
Code Civ. Proc. § 946; Baughman vy. 
Superior Ct., 72 Cal..572, 14 P 207; 
Mont. Code Civ. Proc. (1895) § 1730; 
Murphy v. Patterson, 24 Mont. 591, 
63 P 880 (ordering sale of partner- 
ship property by receiver pending 
appeal from final decree on account- 
ing between partners after order dis- 
solving firm); State v. Second Judi- 
cial Dist. Ct., 22 Mont. 241, 56 P 281 
(appointment of receiver pending ap- 
peal from order granting interlocu- 
tory injunction); N. Y. Code Civ. 
Proc. § 1310; Ireland v. Nichols, 9 
AbbPrNS (N. Y.) 71, 40 HowPr 85, 
86 (holding the proceedings stayed 
by the appeal under such a provision 
to be such “as may be instituted by 
the respondent for the purpose of 
enforcing the provisions of the judg- 
ment.” See also Henry v. Henry, 4 


Dem. Surre(Ni5 Yo) =253)0" ,Amdi ‘see 
infra § 12395. 

[a] Appeal from order denying 
new trial.—In California an appeal 
from an order denying a new trial is 
a separate and independent appeal, 
which, if prosecuted in time, may be 
taken after the judgment has become 
final, and, except when ordered by 
supersedeas or. permitted by stay 
bond, an appeal does not suspend the 
judgment or interfere with its final- 
ity. Peo. v. San Luis Obispo Bank, 
. 65, 112 P 866, AnnCas1912B 


Cal.—Harly v. Mannix, 15 Cal. 
(on appeal from a judgment 
awarding damages, for the purpose 
of compelling the court to allow a 
motion for treble damages). 

Tll—Smyth v. Stoddard, 203 M11. 
424, 67 NE 980, 96 AmSR 314. 

Ind.—Waring v. Fletcher, 152 Ind. 
620, 52 NE 203 (on appeal from a 
judgment sustaining an attachment 
only in part). : 

N. Y.—Genet v. Delaware, etc., 
Canal Co., 136 N. Y. 217, 32 NE 851 
(holding that, if an exception to 
costs is not presented on appeal, the 
trial court may modify its judgment 
as to costs); Matter of Witmark, 15 
NYSt 745; Atlantic Ins. Co. v. Le- 
mar, 10 Paige 505. See also Code 
Civ. Proc. §§ 13810, 2584. 

W. Va.—Allen v. Maxwell, 56 W. 
Va. 227, 242, 49 SE 242 [quot,Cyc]. 

And see Gilchrist v. Cannon, 1 
Coldw. (Tenn.) 581. — 

But compare Van Houten v. Hall, 
(CN. J. Ch.) 66 A 1085. 

[a] When entire judgment brought 
up.—Order for “general appeal,’ per- 
fected by executing bond, brings up 
entire judgment. Frith v. Pearce, 
105 La. 186, 29 S 809. 

57. Cal.—In re Heaton, 142 Cal. 
UG Go 662. 

Ga.—Massachusetts Bonding, 
Co. v.. Realty Trust Co., 139 Ga. 
77 SE 86; Montgomery v. King, 125 
Ga. 388, 54 SH 135. 

Ind.—Guynn v. Newman, 174 Ind. 
161, 90 NE 759. 

Minn.—Keough v. McNitt, 7 Minn. 
29 (holding that an appeal from an 
order setting aside the report of a 
referee and a judgment based there- 
on, and granting a new trial, and 
an appeal from an order overruling a 
demurrer to a supplemental answer, 
bring up only sufficient of the record 
to present the question of the pro- 
priety of the particular order, and, 
pending such appeal, the lower court 
has jurisdiction of a motion for the 
substitution of parties). 

Mo.—State v. Sale, 153 Mo. A. 278, 
1337S Walls, 

W. Va.—Allen v. Maxwell, 56 W. 
Va. 227, 242, 49 SH 242. [quot Cyc]. 

[a] Administration of estate.—An 
appeal from an order granting gen- 
eral letters of administration does 
not affect the court’s jurisdiction 
over a special administration of the 
estate previously instituted under 
Code Civ. Proce. § 1411, authorizing 
the appointment of a special adminis- 
trator where there is delay in grant- 
ing letters testamentary or of admin- 
istration from any cause, or when 
such letters are granted irregularly. 
ete., so as to invalidate an order 
made in the special administration. 


together with copies of papers on which it is 
founded, but does not bring up the action.°® 
the trial court, even when it has the jurisdiction 
to proceed in the case, may in its discretion decide 
to await the determination of the appeal.*® 

[§ 1371] 2. Incidental or Interlocutory Appeals. 
An appeal on an incidental or interlocutory matter 
does not divest jurisdiction, but the trial court or 
parties may proceed in matters not involved in the 
appeal and which are entirely collateral to the part 
of the case taken up;°° and, as nothing is in the 


But 


In re Heaton, 142 Cal. 116, 75 P 662. 

[b] Decree against equity of an- 
swer.—sSo, in Buckner v. Mear, 26 Oh. 
St. 514, it was held that where a de- 
fendant sets up an equitable defense 
and asks for equitable relief in an 
action, if the equitable case is estab- 
lished, the decree will end the con- 
troversy and settle the rights of the 
parties; but, if defendant fails in his 
equitable case, the issue raised on 
the petition must be disposed of hbe- 
fore the case can pass to final judg- 
ment; that, where the decree is 
against the equity set up by defend- 
ant, his right to appeal will not oper- 
ate to delay the final disposition of 
the case. 

58. Smith v. Fleischman, 23 App. 
Div.) 355, 3485 NYS 234) Barker iv 
Wing, 58 Barb. (N. Y.) 73; Allen v. 
Maxwell, 56 W. Va. 227, 242, 49 SH 
242 [quot Cyc]. 

[a] But if the motion goes to the. 
jurisdiction, as on a motion to set 
aside service of process, an adjudi- 
‘cation that the movant was properly 
made a party is vital to the jurisdic- 
tion of the court over his person, and, 
where the order is appealable, pend- 
ing an appeal, the lower court can- 
not adjudge the rights of such moy- 
ant. National Exch. Bank vy. Stelling, 
32° S.C... 102,, 10 SH. 766. 

[b] Order compelling election of 
remedy.—A complainant may prose- 
cute an appeal from a decree errone- 
ously requiring an election between 
an action at law and a bill in equity 
before an answer is filed, and still 
continue to prosecute his action at 
law. Roman v. Dimmick, 123 ‘Ala. 
533, 26 S 233. See HElection of Rem- 
edies [15 Cyc 266]. 

59. Smith v. Fleischman, 23 App. 
Div. 355, 48 NYS 234; Noonan v. Or- 
ton, 30 Wis. 356. See also Massachu- 
setts Bonding, etc. Co. v. Realty 
Trust Co., 139 Ga. 180, 77 SE. 86; Lan- 
Conteh Wigtlsee re tl S. eCu 280 biasiny 

60. U. S.—Foote v. Parsons Non- 
Skid Co., 196 Fed. 951, 118 CCA 105; 
Cuyler v. Atlantic, ete, R. Co., 132 
Fed. 568 [dism app 133 Fed. 1019, 66 
CCA 679]; Fidelity Trust, ete, Co. v. 
Mobile St. R. Co., 54 Fed. 26. 

Cal.—Gardner v. Stare, 6 Cal. Un- 
rep. Cas. 945, 69 P 426. 

Ill.—Mechanics, etc, Sav., ete., 
Assoc. v. Peo., 72 Ill. A. 160; Gorham 
v..Farson, 18 Ill. A. 520. [afte 117 71% 
137, 7 NE 137, and rev on other 
grounds 119 Ill. 425, 10 NE 1]. 

Ind.—Wabash R. Co. v. Dykeman, 
133 Ind. 56, 32 NE 823. 

Iowa.—Webster First Nat. Bank v. 
Dutcher, 128 Iowa 413, 104 NW 497, 
1 LRANS 142. ; 

La.—Ansley v. Stuart, 123 La. 330, 
48 S 9538; State v. Judge Orleans Par- 
ish Fifth Dist. Ct., 27 .La, Ann. 7023 
Wright v. Rousselle, 6 La. Ann. 73; 
State v. Judge First Dist. Ct., 17 La. 


511. 
Md.—Rice v. West, 42 Md. 614; 
Barnum v. Barnum, 42 Md. 251. 
Mass.—Cheney v. Gleason, 125 


Mass. 166 (right of master to pro- 
ceed with reference under interlocu- 
tory decree); Forbes v. Tuckerman, 
115 Mass. 115. 

N. Y.—Barker v. Wing, 58 Barb. 73; 
Ward v. Smith, 45 Misc. 169, 91 NYS 
905 [aff 103 App. Div. 375, 596 mem, 
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upper court but the order, a motion for an order in 
the cause cannot be entertained in that court.*! 
The lower court, however, cannot proceed in such 
manner as to lead to a decision, pending the appeal, 
of the very question involved on the appeal,®? or of 
a question which cannot properly arise or be deter- 
mined until after the determination of the appeal.®? 


92 NYS 1107, 1149 mem]; Henry v. 
Henry, 4 Dem. Surr. 253 (as to the 
effect of an appeal from an order de- 
nying a commission to take testi- 
mony, to operate as a suspension of 
the hearing, construing the code pro- 
visions by which an appeal operates 
as a stay except as to matter not 
affected by or embraced in the judg- 
ment appealed from). 

Pa.—Sheaffer’s App., 100 Pa. 379; 
Gyeger’s App., 15 WklyNC 513. 

Wash.—State v. Bell, 36 Wash. 196, 
78 P 908. 

Wis.—Noonan v. 30 Wis. 
356. 

Collateral actions or proceedings 
see infra §§ 1385-1388. 

{a] An appeal from an order de- 
nying a motion to set a cause down 
for trial as an equitable action, and 
the filing of a supersedeas bond in 
support of such appeal, no stay be- 
ing allowed by the court or by stat- 
ute,,do not deprive the trial court of 
jurisdiction to proceed with the ac- 
tion. Webster First Nat. Bank v. 
Dutcher, 128 Iowa 413, 104 NW 497, 
1 LRANS 142. 

{b] Overruling or sustaining de- 
murrer.—(1) Where a demurrer to a 
proceeding to foreclose a mortgage 
is overruled, and a bill of excep- 
tions: is signed and filed, bringing 
the ruling to the supreme court for 
review, this alone does not ipso facto 
operate to prevent the presiding 
judge from proceeding with the trial. 
Montgomery v. King, 125 Ga. 388, 54 
SE 135; Forbes v. Tuckerman, 115 
Mass. 115. (2) So, where plaintiff 
failed’ to reply within the twenty 
days allowed him by an order sus- 
taining a demurrer to one defense, 
but overruling it in other respects, 
and appealed from the interlocutory 
judgment, but did not obtain a stay, 
it was held that defendant could 
file’note of issue and serve notice of 
trial pending the appeal. Ward v. 
Smith, 45 Misc. 169, 91 NYS 905 [aff 
103° App. Div. 375, 596 mem, 92 NYS 
1107, 1149 mem]. (8) But under the 
North Carolina statute (Revisal 
£1905] § 614), an appeal in a parti- 
tion action from an order of the 
clerk -overruling a demurrer carries 
the entire case into the superior 
court and vests such court with full 
jurisdiction of the cause. Thomp- 
son v. Rospigliosi, 162 N. C. 145, 77 
SE 113. 

’{e] Judgment by default.—After 
an appeal from an order overruling a 
motion to strike out a judgment by 
default the trial court has power to 
extend the judgment by default and 
to issue execution thereon. Rice v. 
West, 42 Md. 614. 

[dad] Preliminary injunction.—(1) 
A suspensive appeal from an order 
refusing or dissolving a preliminary 
injunction will not suspend the trial 
of the cause on the merits. Murphy 
v. St:: Mary Parish Police Jury, 117 
la. 355,41 S 647; State y. Judge 
Civ. Dist. Ct:, 33 La. Ann. 436; State 
Ve,sudge Hirst Dist, Ct.) 17) was oddn 
See also Sheaffer’s App., 100 Pa. 379. 
(2) An appeal from an interlocutory 
order’ of a circuit [district] court 
granting or continuing an injunction, 
taken under the provisions of the act 
of, June 6)°1900'.¢31 Ue SS. Sti ati: 
660 c 803 § 7) does not affect the 
power of the trial court to proceed 
with the’ cause with respect to any 
matter not involved in the appeal. 
Cuyler v.. Atlantic, etes RCo; 132 
Fed. 568 [dism app 133 Fed. 1019, 66 
CCA 679]. But compare Ex p. Mont- 
gomery, 114 Ala. 115, 14 S 365;:Sease 


Orton, 
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v, Dobson, 34 S. C. 
(both infra note 62). 

{e] Appointment of receiver.— 
(1) After an interlocutory order ap- 
pointing a receiver and an appeal 
therefrom, the cause, notwithstand- 
ing the appeal, remains pending in 
the trial court, and amendments and 
changes in the pleadings may be 
made as in other cases. Guynn v. 
Newman, 174 Ind. 161, 90 NE 759; 
Gray v. Oughton, 146 Ind. 285, 45 NE 
1$1; Wabash, etc., R. Co. v. Dykman, 
133 Ind. 56, 32 NE 823; Naylor v. 
Sidener, 106 Ind. 179, 6 NE 345; Shoe- 
maker v. Smith, 100 Ind. 40. (2) And 
under the federal statute an appeal 
from an interlocutory order of the 
‘circuit [district] court appointing a 
receiver does not affect the jurisdic- 
tion of the lower court as to the 
matter directly involved in the ap- 
peal. Cuyler v. Atlantic, ete., R. Co., 
132 Fed. 568 [dism app 133 Fed 1019, 
66 CCA 679] (see supra this note). 
(3) The fact that an appeal has been 
taken from an order appointing a re- 
ceiver for the property of some of the 
parties to the action, made on the 
hearing of affidavits, and a super- 
sedeas bond given, does not deprive 
the parties of the right to a trial of 
the cause on the merits pending the 
appeal. State v. Bell, 36 Wash. 196, 
78 P 908; State v. King County Super. 
Ct., 30 Wash. 232, 70 P 484. See also 
infra § 1457. 

[f] Sale of property by receiver. 
—The pendency in the supreme court 
of a bill of exceptions assigning as 
error the granting of an order au- 
thorizing a receiver to sell certain 
property, there having been no su- 
persedeas as required by law in cases 
of the kind, was no obstacle to the 
hearing and determination of a sec- 
ond application to sell, presented by 
the receiver. Farmers’ Co-op. Mfg. 
Co. v. Drake, 96 Ga. 766, 22 SE 1004. 

{g] Foreclosure of mortgage.—In 
an action for the foreclosure of a 
mortgage, after an appeal from an 
order awarding possession of the 
property pendente lite, the court be- 
low had the power to proceed with a 
hearing of the cause, pending the ap- 
peal, where the question of posses- 
sion pendénte lite was in no way ma- 
terial to a final hearing. Gorham v. 
Farson, 18 Ill. A. 520 [aff 117 Ill. 137, 
7 NE 104, and rev 119 Ill. 425, 10 NE 
1 


345, 13 SE 530 


ie 

[h] Sufficiency of bond in seques- 
tration and nie ction proceedings.— 
The court of e first instance, after 
an appeal has been taken, still has 
jurisdiction to pass on the question 
of the insolvency or illegality of the 
bond given below in sequestration and 
injunction proceedings. Stuart v. 
Ansley, 119 La. 549, 44 S 294. 

61. Perry v. Tupper, 71 N. C. 380; 
Ward v. Ward, 17 N. C. 553. 

62. Bonner v. Rodman, 163 N. C. 
1, 79 SE 271 (holding that the denial 
of a motion for a restraining order 
for want of some material averment, 
or because the evidence is insufficient, 
does not prevent the renewal of the 
motion; but that the motion cannot 
be made on the same facis after an 
appeal from the first order); Fowler 
v. Lewis, 36 W. Va. 112, 14 SH 447 
(holding that, where a stranger to the 
record comes in with new matter, 
asking, in effect, a decree against a 
defendant, or to be substituted to his 
right, and the answer of defendant is 
stricken out and a petition subse- 
quently filed by defendant against 
the stranger is dismissed, pending an 
appeal from the order of dismissal, 


One or More Coparties. 


b> 
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the court cannot adjudicate as be- 
tween such intervening stranger and 
said defendant upon the former’s pe- 
tition). 

[a] Dissolution or refusal of pre- 
liminary injunction.—(1) Although 
an appeal from a judgment dissolving 
a preliminary injunction on rule does 
not ordinarily prevent the cause from 


proceeding to determination on the’ 


merits, this is held to be so although 
the injunction is the sole relief 
sought (State v. Judge Civ. Dist. Ct., 
33 La. Ann. 436 supra note 60 [d]), 
(2) and, where the appeal requires 
the appellate court to examine the 
question whether there is equity in 
the bill, the lower court cannot hear 
and determine a demurrer to the bill 
for want of equity (Ex p. Montgom- 
ery, 114 Ala. 115, 14 S 365). 
after an appeal from an order refus- 
ing an interlocutory injunction on the 
ground that matters at issue are res 
judicata, the trial court should not, 
pending the appeal, hear the case 
upon its merits. Sease v. Dobson, 34 
S. C. 345, 13 SE. 530. 

63. Palen v. Johnson, 18 AbbPr 
(N. Y.) 304; State v. Earle, 66 S. C. 
194, 44 SE 781; National Exch. Bank 
v. Stelling, $2 S. C. 102, 10 SE 766. 

[a] Appeal from order striking 
one of several defenses.—Where an 
answer contains several defenses, and 
an appeal is taken from an _ order 
striking out one of them, this brings 
before’ the appellate tribunal the 
question whether the answer shall 
stand, and the lower court cannot pro- 
ceed to a trial on the remaining is- 
sues until the appeal has been dis- 
posed of. Penn Yan vy. Forbes, 8 How 
Pron. Yi)V285. 

[b] Discovery of books and pa- 
pers.— Where a defendant’s demurrer 


| has been overruled, and he has ap- 


pealed from the order overruling the 
demurrer, a motion for the discovery 
of defendant’s books, ete., to enable 
plaintiff to prepare for trial, is pre- 
mature until the decision of such ap- 
peal, for there is no issue of fact 
joined to be tried, and until deter- 
mination of the appeal it cannot be 
shown that the discovery is neces- 
sary. Palen vy. Johnson, 18 AbbPr 
(NSYO7304 : 

_ le] An appeal from an order ad- 
judging that a person has been made 
a party to an action suspends fur- 
ther proceedings in the lower court 
which cannot properly be had until 
it has been determined that he is a 
party. National Exch. Bank v. Stel- 
ling, 32 S. C. 102, 10 SE 766. 

64 Ga.—Howard v. Lowell Mach. 
Co., 75 Ga. 325. See also Massachu- 
setts Bonding, ete., Co. v. Realty 
Trust Co., 139 Ga. 180, 77 SE 86. 

Ill.—Day v. Gelston, 22 Tl. 102. 

Mo.—State v. Sale, 153 Mo. A. 273, 
133 SW 119; Sosman v. Conklin, 65 
Mo. A. 319 (holding that an appeal by 
a mortgagee from a judgment fixing 
upon the property a mechanic’s lien 
for the personal indebtedness of a 
contractor does not affect the per- 
sonal judgment against the contrac- 
tor nor suspend issuance of execu- 
tion thereon). 

N. J.—Perrine v. Perrine, 63 N. J. 
Ea. 483, 52 A 627 [aff 65 N. J. Eq. 
719, 60 A 1134]. 
pis Y.—Morey v. Tracey, 92 N. Y. 
Rouse ae ai v. Greathouse, 20 Oh. 


Wis.—Hayes v. Frey, 54 Wis. 503, 
11 NW 695. 

[a] As to defendants not served. 
—An appeal by defendants against 
whom judgment is rendered, which, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


(3) And. 


[§ 1372] 3. Proceedings for Review by or against | 
Where the proceeding for — 
review is instituted by a party whose rights or in- 
terest are alone affected by the judgment or decree 
appealed from, the lower court is not thereby de- 
prived of jurisdiction as to others who do not ap- 
peal.°* The appeal operates only as to appellant and 


$§ 1372-1373] 


appellee,® in some cases even where the judgment or 
decree is against other defendants who do not ap- 
peal,°® and does not divest jurisdiction of the lower 
_ court over issues between appellees.*? But the rights 

_of the party appealing cannot be affected; and where 
an appeal is taken by one defendant the trial court, 
pending the appeal, cannot take any step in the case, 
are so connected that the 
rights of one cannot be determined without affecting 
And where an appeal 
brings up the entire case for a trial de novo, it 
brings it up as to all the parties, regardless of 
whether they have appealed or not.®® 
©. Force and Effect of Judgment, Or- 


where the defendants 


the rights of the others.® 


[§ 1873] 


der, or Decree Appealed from—1. In General. 
to the foree and effect of a judgment pending pro- 
ceedings for review, aside from controlling influence 


under N. Y. Code Civ. Proc. § 1310, 
stays proceedings to enforce the 
judgment, does not prevent the bring- 
ing of an action against joint debtors 
not served, under § 1937, since such 
action is not one to enforce the judg- 
ment. Morey v. Tracey, 92 N. Y. 581. 

[b] As to defendant not appear- 
ing.—Day v. Gelston, 22 Ill. 103 
(holding that an appeal by a defend- 
ant who alone appeared, and against 
whom judgment was rendered, will 
not deprive the lower court of juris- 
diction as to other defendants who 
did not appear, to proceed against 
them either by defaulting them or 
trying such pleas as they should pre- 
sent, and that scire facias was not 
necessary to bring in such parties, 
as they were still before the court). 

{c] Separate trial—Where a cause 
is tried as to one defendant only, 
upon an order granting him a sepa- 
rate trial his appeal from an adverse 
judgment cannot deprive the lower 
court of jurisdiction as to the other 
defendants. The fact that the origi- 
nal pleadings are in the appellate 
court is not an insuperable objection, 
as such pleadings may be supplied 
by copies for use on the trial. Hayes 
vy. Frey, 54 Wis. 503, 11 NW 695. 

{d] Plaintiff’s appeal from judg- 
ment for intervener.—An appeal by a 
plaintiff from a judgment deciding 
that the property in a promissory 
note sued on is in an intervener does 
not disturb the judgment against de- 
fendants, the maker and indorser of 
such note. Lynch vy. Williams, 6 La. 
Ann. 79. F 

{e] Parties coming in after judg- 
raent or appeal.—(1) In James River, 
ete:, Co. v. Littlejohn, 18 Gratt. (59 
Va.) 53, it is held that the statute 
which permitted a nonresident de- 
fendant to appear and file his answer 
after a decree against a resident de- 
fendant made no exception of cases in 
which an appeal had been taken from 
the decree against the resident de- 
fendant. (2) But in Texas, recogniz- 
ing the right of one interested in the 
‘subject matter of litigation to be 
made a party, even after judgment, 
and to move for a new trial, it is held 
that an appeal from a dismissal of 
such a motion does not affect the 
right of the successful party in the 
action to enforce the collection of his 
judgment against the property of the 
party to the cause who did not ap- 
peal. Streeper v. Ferris, 64 Tex. 12. 

65. Glass v. Greathouse, 20 Oh. 503 
(holding that where a complainant is 
successful as against one defendant 
but his bill is dismissed as to an- 
other defendant, an appeal by the un- 
successful defendant does not affect 
the dismissal as to the other defend- 
ant); and other cases in preceding 
and following notes. 

66. Chapin v. Babcock, 67 Conn. 
255, 34)A:. 1039; 

[a] Appeal by one of several tort- 
feasors.—A judgment against several 
persons in an action of tort is sever- 


APPEAL AND ERROR 


ings. 


As 


its execution is 


able, and an appeal by one tort-feasor 
vacates the judgment as to himself 
alone. Chapin v. Babcock, 67 Conn. 
255, 34 A 1039. See also Puckett v. 
Ainsworth, 1 Yerg. (Tenn.) 254. 


mark Levy v. Collins, 32 La. Ann. 
68, Matz v. Arick, 76 Conn. 388, 56 


A 630; Merrifield v. Western Cottage 
Piano, ete, -Co:, 238: Ill 526, 872 NE 
379, 128 AmSR 148 (holding that an 
appeal by one defendant from an or- 
der vacating an order setting aside 
a judgment by default as to him only 
deprives the trial court of jurisdic- 
tion to allow the execution to be 
amended by adding his name so as 
to make it conform to the judgment); 
Kelly v. Brooks, 57 Miss. 225 (holding 
that an appeal by one of several de- 
fendants, from an order overruling a 
demurrer filed by all the defendants 
prevented any further steps in the 
lower court as to any of the defend- 
ants without summons and _ sever- 
ene) Welch vy. Eyermann, 7 Mo. A. 
88. 

[a] Decree in equity.—Subject to 
statutory provisions permitting an 
appeal by any party aggrieved by a 
judgment or decree, where one of two 
defendants against whom the decree 
is entered is satisfied, and the other 
is not, an appeal by the latter re- 
moves the cause as to the former, 
where there is such intimate con- 
nection between the parties that the 
rights of one cannot be adjudicated 
without also adjudicating the rights 
of the other, but, where no such in- 
timate connection of rights exists, the 
appeal by one vacates the decree 
against him alone. Glass v. Great- 
house, 20 Oh. 503. See also Todd v. 
Daniel, 16 Pet. (U. S.) 521, 10 L. eda. 
1054. 

69. Turnell v. Carter, 5 Ga. A. 847, 
64 SH 114 (holding that where, in an 
action in a county court against the 
maker and the indorser of a note 
jointly, a judgment is rendered 
against the indorser and a nonsuit 
awarded as to the maker, and an ap- 
peal is then entered to the superior 
court by plaintiff, the entire case is 
appealed, and the judgment against 
the indorser is suspended until the 
termination of the case on appeal); 
Hanie v. Taylor, 4 Ga. A. 545, 61 SH 
1054 (holding that an appeal by one 
defendant to the superior court from 
a judgment in a _ justice’s court 
against the principal and the surety 
on a note brought the entire case up 
for a trial de novo as to both de- 
fendants). 

70. Colo.—Tabor v. Miles, 5 Colo. 
AGe Digi, wooly O4: 

Conn.—Bank of North America v. 
Wheeler, 28 Conn. 433, 73 AmD 683 
(a leading case, quoted in Freeman 
Judgments § 328, and in many cases 
infra this note). 

Ga.—Allen y. Savannah, 9 Ga. 286; 
Snelling v. Parker, 8 Ga. 121. 

Ill.— Anderson v. Patty, 168 Ill. A. 


151, 159 [cit Cyc]; Klicka v. Klicka, 


105 Ill. A. 369. 


ment itself is not annulled by an appeal. 
most merely suspended;"! and, except in so far as 
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of positive statute, this distinction is to be ob- 
served. Where the proceeding is one in which the 
cause is retried as upon original process, the judg- 
ment is vacated, 
ture of an ancient writ of error, merely requiring 
a review of errors and an affirmance of the judg- 
ment, or a reversal and remanding for further trial, 
the judgment ‘of the lower court is not vacated, but 
merely suspended.”® The subject is now generally reg- 
ulated by statute, however, and, owing largely to di- 
versity of their provisions in the respective states, 
the cases are not in harmony upon the force and 
effect of the judgment pending appellate proceed- 
On the one hand it is held that the judg- 


but if the proceeding is in the na- 


It is at 


stayed, it remains in force and is 


Pais Meat dies: v. Randles, 67 Ind. 

Mo.—Lewis v. St. Louis, ete., R. Co., 
59 Mo. 495, 21 AmR 385; Missouri 
Pac. R. Co. v. Atkison, 17 Mo. A. 484. 

Nev.—Cain v. Williams, 16 Nev. 
426; Rogers v. Hatch, 8 Nev. 35. 

N. H.—Gay v. Smith, 38 N. H. 171. 

Tenn.—Dodd v. Nashville, ete, R. 
Co., 120 Tenn. 440, 110 SW 588; Fort 
v. Fort, 118 Tenn. 103, 101 SW 433, 
11 AnnCas 964; Akers v. Akers, 16 
Lea 7, 57 AmD 207; Smith v. Holmes, 
12 Heisk. 466; Maskall v. Maskall, 3 
Sneed 208. 

Vt.—Tarbell v. Downer, 29 Vt. 339. 

[a] Distinction criticized.—(1) It 
has been said that the distinction be- 
tween the effect of a simple appeal 
as vacating the decree and of an ap- 
peal in the nature of a writ of error 
was difficult to justify, because the 
bond and proceedings were the same 
in both classes of appeal. Smith v. 
Holmes, 12 Heisk. (Tenn.) 466. (2) 
But none the less the distinction has 
been uniformly recognized. See cases 
supra this note. 

71. U. S.—Hovey v. McDonald, 109 
U. 8S. 150, 3 SCt 136, 27 Li. ed. 888. 

Ark.—Foohs v. Bilby, 95 Ark. 302, 
129 SW 1104; Miller v. Nuckolls, 76 
Ark. 485, 486, 89 SW 88, 113 AmSR 
101, 6 AnnCas 513 [cit Cyc]; Cloud v. 
Wiley, 29 Ark. 80; Fowler v. Scott, 
JI Ark 1675: 

Cal.— Bateman v.. San Francisco 
Super. Ct., 139 Cal, 140, 72 P 922. 


Colo.—Steinhauer vy. Colmar, 11 
Colo. A. 494, 55 P 291. 
Conn.—Bank of North America v- 


Wheeler, 28 Conn. 433, 73 AmD 683. 
Fla.—Archer v. Hart, 5 Fla. 234. 
Ga.—Turnell y. Carter, 5 Ga. A. 

847, 64 SEH 114. ‘ 
I1l.—Moore v. Williams, 132 Ill. 589, 

24 NE 619, 22 AmSR 563; Anderson 

V.. Patty, 685 Tl Alb iiss Dunbarive 

Dunbar, 168 Ill. A. 142; Steele v. Ho- 

henadel, 141 fll. A, 201 [aff 237 Tk 

229, 86 NB 717]. 
Ind.—State v. Krug, 94 Ind. 366; 

Scheible v. Slagle, 89 Ind. 323; Hayes 

v. Hayes, 75 Ind. 395; Burton v. Bur- 

ton, 28 Ind. 342; Nill v. Comparet, 16 

Ind. 107, 79 AmD 411. 

Iowa.—Dunton v. McCook, 120 Iowa 
444, 94 NW 942; Hendryx v. Evans, 
120 Towa 310, 94 NW 853. 

Kan.—Willard v. Ostrander, 51 Kan. 
481, 32 P1092, 37 AmSR 294. 

Ky.—Nashville, ete., R. Co. v. Bean, 
109 SW 3823, 33 Kyl 114. 

Mass.—Faber v. Hovey, 117 Mass. 
107, 19 AmR 398. 

Miss.—Wade y. American Coloniza- 
tion Soe., 4 Sm. & M. 670. 

Mo.—Lewis v. St. Louis, ete., R. 
Co., 59 Mo. 495, 21 AmR 385; Mis- 
souri Pac. R. Co. v. Atkison, 17 Mo. 
A. 484, 

Nev.—Brooks vy. Nevada Nickel 
Syndicate, 24 Nev. 311, 538 P 597; Cain 
v. Williams, 16 Nev. 426. 

N. H.—Gay v. Smith, 38 N. H. 171. 

N. Y.—Parkhurst v. Berdell, 110 N. 
Y. 386, 18 NE 128, 6 AmSR 384. 

N. C.—State v. Mizell, 32 N. C. 279. 


1262 [30.J.] 


binding upon the parties as to every question di- 
rectly decided until it is reversed or set aside.*? If 
affirmed by the appellate court, it does not become 
thereby the judgment of such court, but dates from 
Under some stat- 
utes, however, either generally or in particular cases, 
the judgment ‘appealed from is vacated and annulled 
by the appeal, and the litigants are, in respect of 
their legal rights, where they were at the com- 
The action of the su- 
preme court commences at the stage of the proceed- 
ings immediately prior to the judgment of the court 
below, and leaves the case with all its incidents, 


the time of its original entry." 


mencement of the suit.7# 


By St. (1887) ec 192, a judgment, 
civil or criminal, is not vacated but 
is merely suspended by perfecting an 
appeal. Black v. Black, 111 Ni V€. 
300, 16 SE 412. 

S. C.—Pell v. Ball, 18 S. C. Eq. 361. 

Tenn.—Dodd v. Nashville, ete., R. 
Co., 120 Tenn. 440, 110 SW 588; Cov- 
ington v. Bass, 88 Tenn. 496, 12 SW 
1033 (as to appeal to the supreme 
court from a judgment at law). 

Tex.—Thompson y. Griffin, 69 Tex. 
139, 6 SW 410. 

And see other cases in preceding 
note; and infra § 1446. 

72. U. S—Merrimack River Sav. 
Bank v. Clay. Center, 219 U. S. 527, 
ee SCt 295,.55' i; ed. 320, AnnCasi912 

ert —Cole v. Conolly, 16 Ala. 271. 

Conn.—Bank of North America v. 
Wheeler, 28 Conn. 433, 73 AmD 683. 

Ill.—Barnes v. Chicago Typograph- 
ical Union No. 16, 232 Ill. 402, 83 NH 
932) Taff L34-T1l) Ald: 

Ind.—Line -v. State, 131 Ind. 468, 
30 NE 703; Central Union Tel. Co. v. 
State, 110 Ind. 203, 10 NE 922, 12 NB 
136; State v. Krug, 94 Ind. 366; Bur- 
ton v. Burton, 28 Ind. 342; Nill v. 
eomparet, 16 Ind. 107, 79 AmD 411. 

Jowa.—Hendryx v. Evans, 120 Iowa 
310, 94 NW 853. 

Ky. —Nashville, ete., R. Co. v. Bean, 
128 Ky. 758, 109 Sw 323, 33 KyL 114, 
129 AmSR 333. 

Mo.—Mann vy. Doerr, 222 Mo. 1, 121 
SW 86; State v. Reynolds, 209 Mo. 
161, 107 SW 487, 123: AmSR 468, 15 
LRANS 963, 14 AnnCas 198; State v. 
Dillon, 96 Mo. 56, 8 SW 781; Ritter v. 
Democratice Press Co., 68 Mo. 458; 
Bick v. Dixon, 147 Mo. A. 69, 126 SW 
235: State v. Barnett, 111 Mo. A. 552, 
86 SW 460. 

Nev.—Rogers v. Hatch, 8 Nev. 35. 
ae H.—Gay v. Smith, 38 N. H. 
And see cases in preceding note. 

[a] An order confirming an execu- 
tion: sale continues in full force, not- 
withstanding an appeal therefrom, 
until reversed. Hendryx v. Evans, 
120 Iowa 310, 94 NW 853. 

{b] Judgment as evidence.—An 
appeal from a judgment, even though 
its execution is suspended by a su- 
persedeas bond, does not destroy the 
effect of the judgment as evidence. 
Mann v. Doerr, 222 Mo. 1, 121 SW 86 
(holding that a judgment adjudging 
title in plaintiff, rendered under the 
first count of his petition, stating a 
cause of action to quiet title, under 
Rev. St. [1899] § 650 [Annot. St. 
(1906) p 667], is admissible on ‘trial 
of the second count stating a cause 
of action in ejectment, although ap- 
peal from the judgment was pending 
and it was suspended by a super- 
sedeas bond). 

[c] An appeal from an order va- 
cating a prior order does not have 
the effect of reviving the order va- 


cated. Bateman v. San Francisco 
Super. Ct., 139 Cal. 140, 72 P 922 
[d] And an appeal ‘from a judg- 


ment or order setting aside a judg- 


ment does not revive the original ! 


judgment. Crozier’s Est., 65 Cal. 332, 
4 P 109; Bick vy. Dixon, 147 Mo. A. 
69, 126 SW 235. 

[e] Scire facias on vacated judg- 
ment.—Therefore, pending an appeal 


APPEAL AND ERROR 


from a judgment on the merits for 
defendant in an action on an original 
judgment, scire facias to revive the 
original judgment does not lie, 
whether the appeal was taken with or 
without a supersedeas bond, since the 
original judgment has been annulled 
and is not revived by the appeal. 
Bick v. Dixon, 147 Mo. A. 69, 126 SW 
Bde 

[f] But where an appeal from an 
order removing an order staying exe- 
cution has been perfected the stay is 
revived. Kline v. Marty, 171 Ill. A. 


: Effect as to accounting see infra § 
1455. 
r pe as to injunction see infra § 
45 

Effect as to receivers see infra § 


1457. 

73. Steinhauer v. Colmar, 11 Colo. 
A. 494, 55 P 291; Allen v. Savannah, 
9 Ga. 286; Dunton ‘vy. McCook, 120 


Iowa 444, 94 NW 942. 

[a] But it is also held that the 
taking of an appeal suspends the 
force of the judgment until the ap- 
peal is determined when the law sub- 
stitutes the judgment of the appel- 
late court for that of the court be- 
low. Archer v. Hart, 5 Fle. 234. 

74. Colo.—Tabor v. Miles, 5 Colo. 
A. 127, 38 P 64 (trial de novo). 

Tll.—Klicka_ v. Klicka, 105 Ill. A. 
369 (trial de novo on appeal from 
probate court). 

Mass.—Wells_ v. Stevens, 2 Gray 
115; Davis v. Cowdin, 20 Pick. 510; 
Boynton v. Dyer, 18 Pick. 1; Paine v. 
Cowdin, 17 Pick. 142; Ewer v. Beard, 
3 Pick. 64; Campbell v. Howard, 5 
Mass. 376. 

Nebr.—Jenkins v. State, 60 Nebr. 
205, 82 NW 622; Riley v. Melia, 3 
Nebr. (Unoff.) 666, 92 NW 913 (trial 
de novo on appeal in equity). 

N. H.—Stalbird v. Beattie, 36 N. H. 
455, 72 AmD 317. 

N. C.—Isler v. Brown, 69 N. C. 125. 
The rule, however, was changed in 
this state by the act of 1887 c¢ 192. 
Poe v. Black, 111 N. C. 300, 16 SE 

Oh.—Bell v. Crawford, 25 Oh. St. 
402; Lawson v. Bissell, 7 Oh. St. 129; 
Kay v. Watson, 17 Oh. 27. 

R. I.—Hstes v. Cook, 2 R. I. 98. 

Tenn.—Butler v. U. S. Building, 
etc., Co., 97 Tenn. 679, 37 SW 385 
(decree of chancellor). 

Vt.—Gale v. Butler, 35 Vt. 449 (ap- 
peal from the decree of a chancellor 
vacates and annuls the decree both 
as to the merits and as to costs). 

[a] Appeal from justice’s judg- 
ment.—In Missouri an appeal from a 
justice’s judgment, on which there 
may be a trial de novo, vacates it 
until the appeal is disposed of, but 
on dismissal of the appeal the jus- 
tice’s judgment becomes a finality. 
Sublette v. St. Louis, etc., R. Co., 96 
Mo. A. 113, 69 SW 745. 

[b] Receiver appointed under 
judgment.—Where an appeal from a 
judgment vacates such judgment, it 
vacates the appointment of a receiver 
previously made under such judg- 


ment. Allen vy. Chadburn, 3 Baxt. 
(Tenn.) 225. 
[c] Trial de novo on appeal from 


municipal court.—(1) In Maine on 
appeal from a municipal court to a 


pleadings, and evidence unaffected.”® 
[§ 1374] 2. Lien of Judgment. 
lien of a judgment is not impaired by an appeal. — 
The right of the judgment ereditor to realize by a 
sale of defendant’s property is at most merely sus- , 
pended,?® even when there is a supersedeas or 
stay;77 and by statute in some states the len re- 
mains unimpaired until the judgment is reversed or 
modified by the appellate court.’® 
the appellate court enters a new judgment of .its 
own which is jin effect a mere affirmance of the 
judgment in the lower court, the latter is not 
thereby merged or extinguished, nor is its lien im- 


i “58: tie ere 
t 


[§§ 1373-1374 


As a rule the 


And although 


superior court the judgment. of the 
court is vacated, and the whole cause 
is removed to the appellate court, to 
be tried de novo. Willett v. Clark, 
103 Me. 22, 67 A 566. (2) In Massa- 
chusetts an appeal from a judgment 
of the municipal court of Boston va- 
cates the judgment, and, where no 
further effectual prosecution of the 
action is had, the action is in effect 
discontinued, and it does not bar a 
subsequent action. Schenck v. Bos- 
ton Hl. R. Co., 207 Mass. 437, 93 NE 
STs (3) A plaintiff, suing in the 
municipal court, may vacate the judg- 
ment for defendant by an appeal to 
the superior court, and then discon- 
tinue the action. Snow v. Revere 
Rubber Co., 211 Mass. 82, 97 NE 618. 
(4) Where an appeal from the munic- 
ipal court of Buffalo is perfected to 
the supreme court of Erie county, 
the appellant being entitled to a new 
trial in that court, the judgment of 
the municipal court becomes ineffec- 
tive for any purpose as a determina- 
tion of the issues involved in the ac- 
tion. Miller v. Buffalo, 129 App. Div. 
833, 113 NYS 1056. 


75. Stalbird v. Beattie, 36 N. H. 
455, 72 AmD 317. p 
76. U. S.—McLean v. Lafayette 


Bank, 16 F. Cas. No. 8,889, 4 McLean 
aiy: Taft 137 Howie 2 bi ashe L, ed. 
Cal.—Low v. Adams, 6 Cal. 277. 
Ga.—Phillips v. Behn, 19 Ga. 298; 
Behn v. Phillips, 18 Ga. 466. 
Ill.—Rock Island Nat. Bank .v. 
Thompson, 173 Ill. 593, 50 NE 1089, 
64 AmSR 137; Shirk v. Metropolis, 
etc., Gravel Road Co., 110 Ill. 661; 
Walker v. Doane, 108 Ill. 236; Cakes 
v. Williams, 107 Ill. 154; Curtis v. 
Root, 28 Ill. 367. 
N. Y.—Matter of Berry, 26 Barb. 


55: 
Oh.—Moore vy. Rittenhouse, 15 Oh. 
Pye 310; Stuble v. Walpole, Wright 


Pa.—Leonard’s App., 94 Pa. 180: 

Tenn.—Fort v. Fort, 118 Tenn. 103, 
101 SW 433, in “AnnCas 964; Coving- 
ton v. Bass, "88 Tenn. 496, 12 SW 1033; 
Smith v. Holmes, 12 Heisk. 466. 

Tex.—Woodson v. Collins, 56 Tex. 
168; Thulemeyer v. Jones, 37 Tex. 
560; Smith v. Kale, 32 Tex. 290; Sem- 
ple v. Eubanks, 13 Tex. Civ. A. 418, 
35 SW 509. 

Va.—McClung v. Beirne, 10 Leigh 
(37 Va.) 394, 34 AmD 739. 
140k: also Judgments [23 Cye 1389, 

[a] On error sued out, under stat- 
ute declaring that the lien of a judg- 
ment shall not be lost if the judg- 
ment is affirmed, a judgment is bind- 
ing until reversed, and, if affirmed, 
it is binding ab initio. Allen vy. Sa- 
vannah, 9 Ga. 286. 

{b] Supersedeas.—But in  Ala- 
bama, in the absence of statute, it 
has been held that the lien of a judg- 
ment is discharged by a writ of er- 
ror and supersedeas. Campbell v. 
Spence, 4 Ala. 543, 39 AmD 801; Mec- 
Rae v. McLean, 3 Port. eet 138, 

77. See infra § 1449. 

78. Black v. Black, 111 'N. Cc. 300, 
16 SE 412; Stephens. v. Koonce, 106 
N. C. 222, 11 SEH 996; Fort v. Fort, 
118 Tenn. 103, 101 SW 433, 11 Ann 
Cas 964. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


| §§ 1874-1377] 


paired.”® But, as a rule, the time during which, 
under statute, the lien of a judgment endures is 
not extended by an appeal.8° The lien is necessa- 
rily destroyed, however, where the appeal has the 
effect of annulling the judgment or deeree;® and, 
if the judgment is vacated or reversed on appeal, 
this destroys. the lien previously acquired.8? In 
some jurisdictions by statute, when an undertaking 
has been given to effect a stay, the court may, after 
appeal, in its discretion, exempt from the lien all or 
a portion of the property subject thereto.8* 

[§ 1875] 3. Enforcement of Judgment, Order, or 
Decree—a. In General. If an appeal or writ of 
error does not operate by statute as a supersedeas 
or stay, and no supersedeas or stay is granted by 
the court or obtained by giving a statutory bond 
or undertaking,®* a judgment or decree which is 
final and requires no further action in the court be- 
low may be enforced by execution or otherwise not- 
withstanding the pendency of the appeal or writ of 
error,®> unless it is vacated thereby.86 But the 
pendency of an appeal or writ of error prevents 
further action by the court below in enforcement 
of the judgment, order, or decree appealed from, 
in whole or in part, so long as the appeal or pro- 
ceeding in error is undisposed of;8? and, although 
the lower court may not be deprived of jurisdic- 
tion to such an extent as to prevent it from pro- 
ceeding in collateral matters, or for the preserva- 
tion of the fruits of the litigation,®* it cannot take 


79. Kilpatrick v. Dye, 12 Miss.|N. J. L. 184; 
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Van Houten v. Hall, 


[3C.J.] 1263 


such action as will be, in effect, an execution of its 
judgment or will destroy the subject of the appeal 
or place the funds involved where they will be be- 
yond the control of the ultimate judgment or de- 
eree.®° 

[§ 1376] b. Action on Judgment—(1) In Gen- 
eral. In those states in which it is held that after 
an appeal the judgment is no longer in force,°° 
such judgment cannot be the foundation of a new 
action.®+ But where, as in the case of a writ of 
error or an appeal in the nature of a writ of error, 
the judgment appealed from is not vacated, the gen- 
eral rule is that parties are not precluded by the 
appeal or writ of errer from suing on the judg- 
ment, or from prosecuting collateral or independent 
proceedings,°” unless, in most jurisdictions, the ap- 
peal or writ of error operates as a supersedeas or 
stay, or unless a supersedeas or stay is granted by 
the court or obtained by giving the statutory bond 
or undertaking.®* It is, however, within the disere- 
tion of the court in which the action upon a judg- 
ment is brought pending a writ of error or appeal, 
to stay the proceedings. 

[§ 1377] (2) Foreign Judgment. The pendency 
of an appeal or writ of error in the state of judg- 
ment is no bar to an action on the judgment in 
another state if in the state of judgment the ap- 
peal or writ does not vacate the judgment or stay 


-execution,®> but the court may in such ease with- 


hold final judgment until the appeal shall have been 
92. S.—Dawson v. Daniel, 7 F. 


289; Planters Bank v. Calvit, 11 Miss. 
148, 41 AmD 616. 


80. Christy v. Flanagan, 87 Mo. 
670; Chouteau v. Nuckolls, 20 Mo. 
442. See infra § 1449; and Judgments 


[23 Cyc 1401]. 

81. Snelling v. Parker, 8 Ga. 121; 
Smith v. Holmes, 12 Heisk. (Tenn. ) 
466 (simple chancery appeal annuls 
decree and releases lien upon land). 

82. Earl v. Hart, 89 Mo. 263, 1 SW 
238; Meyer v. Campbell, 12 Mo. 603; 
Oliver v. Lansing, 57 Nebr. 352, 77 
NW 802; Foot v. Dillaye, 65 Barb. 
(N. Y.) 521; Hastings v. Lolough, 7 
Watts (Pa.) 540. See also Judgments 
[23 Cyc 1401, 1406]. 

[a] Reversal of reversing judg- 
ment.—The lien is discharged by re- 
versal of the judgment, and rights 
acauired by a subsequent bona fide 


purchaser are not prejudiced by a. 


reversal thereafter of such reversing 
judgment by a higher court. Foot 
Vv. ae sf Barb... GN. Y.), 521, 

83. N. Code Civ. Proc. §§ 12 
1258. Minn. Gen. St. (1894) § 2456 
is similar in its provisions. See 
Judgments [23 Cye 1401]. 

[a] Restoration of lien.—N. Y. 
Code Civ. Proc. § 1259 provides the 
manner in which the lien may be re- 
stored after the judgment is affirmed 
or the appeal therefrom dismissed. 
Valid equities which arise in the 
meantime have priority over the lien. 
Union Dime Sav. Inst. v. Duryea, 3 
Hun 210 [aff 67 N. Y. 84]. 

84. See infra §§ 1392, 1446 et seq. 

85. Garrett v. Mayfield Woolen 
Mills, 153 Ala. 602, 44 S 1026; Johns- 
ton v. Pinkston, 12 Ga. A. 585, 77 SE 
1075; Waring v. Fletcher, 152 Ind. 
620, 52 NE 203; Nashville, ete., R. Co. 
v. Bean, 128 Ky. 758, 109 SW 3238, 33 
KyL 114, 129 AmSR 333. And see 
infra § 1392 et seq. 

86. See supra § 1373. 

87. U. S.—Goddard v. Ordway, 94 
U.S. 672, 24 L. ed. 237. 
yoo Strickland v. Maddox, 9 Ga. 
paeronnson v. Williams, 82 Ky. 


Mo.—State v. Gates, 143 Mo. 63, 44 
ae 739 
J.—Thompson y. Thompson, 1 


(Ch.) 66 A 1085. 

N. Y.—Dawson vy. Parsons, 16 Misc. 
ee 38 NYS 1000. 
3 BE C.—Frazee v. Cardozo, 6 S. C. 
315. 


And see other cases supra § 1369. 

[a] Cannot enforce decree in part. 
—Thus, where the court of chancery 
has entered a final decree of distri- 
bution in a suit construing a will 
and determining the rights of bene- 
ficiaries thereunder, it has no juris- 
diction, pending an appeal from a 
part of the decree, to permit, on the 
petition of appellants, the enforce- 
ment of the other part of the decree, 
but an application therefor should be 
made to the court of errors and ap- 
peals, which has jurisdiction of the 
subject matter of the suit. Van 
Houten v. Hall, (N. J. Ch.) 66 A 1085. 

88. See infra § 1385. 

Goddard v. Ordway, 94 U. S. 

672, 24 L. ed. 237; Bronson v. La 
Crosse, ete., R. Co., 1 Wall. (U. S.) 
405 ST ? ed. 61; State v. Sommer- 
ville, 110 La. 734, 34 S 757; State v. 
Duffel, 41 La. Ann. 958, 8 S 541; Ash- 
by v. Yetter, 78 N. J. Eq. 173, 78 A 
799; Van Houten v. Hall, (N. J. Ch.) 
66 A 1085; Stewart v. Love, 3 Lea 
(Tenn.) 374. See also Edwards v. 
Ellis, 27 Kan. 344; Dawson v. Par- 
sons, 16 Misc. 190, 88 NYS 1000. And 
see supra § 1369. 

90. See supra § 1373. 

91. Conn.—Curtiss v. Beardsley, 
5 Conn. 518. 

Ky.—Hutchcraft v. Gentry, 2 J. J. 
Marsh, 499, 

Me.—Atkins v. Wyman, 45 Me. 399. 

Mass.—Paine v. Cowdin, 17 Pick. 
ae Campbell v. Howard, 5 Mass. 


N. Y.—Jenkins v. Pepoon, 2 Johns. 
Cas: 312: 

And see Riley Bros. Co. v. Melia, 
3. Nebr. (Unoff.) 666, 92 NW 913. 

[a] A plea in abatement will be 
sustained to such an action. Hutch- 
eraft v. Gentry, 2 J. J. Marsh. (Ky.) 
499; Atkins v. Wyman, 45 Me. 399; 
Jenkins v. Pepoon, 2 Johns. Cas. (N. 
Yijes123 

{b] A judgment of a justice of the 
peace cannot be sued on after an ap- 
peal has been taken. Marshall v. Les- 
ter, Ne Gi 23. 


U. 
Cas. No. 3,668, 2 Flipp. 301. 

Cal.—Taylor v. Shew, 39 Cal. 536, 
2 AmR 478. And see Dowdell v. 
Carpy, 187 Cal.+333, sT0U RP 1674 

Conn.—Bank of North America v. 
Wheeler, 28 Conn. 433, 73 AmD 683. 

Ind.—Line v. State, 131 Ind. 468, 30 
NE 703; Burton v. Reeds, 20 Ind. 87; 
Nill v. Comparet, 16 Ind. 107, 79 Am 
D 411; Salem-Bedford Stone Co. v. 
Hobbs, 28 Ind. A. 520, 63 NE 314; 
Hammond vy. Evans, 23 Ind. A. 501, 
55 NE 784. 

Mass.—Faber vy. Hovey, 117 Mass. 
107, 19 AmR 398. 

Nev.— Cain v. Williams, 16 Nev. 
426; Rogers v. Hatch, 8 Nev. 35. 

N. J.—Suydam v. Hoyt, 2d: Nie dae 
230 (where it was held that the pen- 
dency of a writ of error does not 
enable defendant to plead nul tiel 
record). 

Pa.—Woodward v. Carson, 86 Pa. 
176; Merchants’ Ins. Co. v. De Wolf, 
33 Pa. 45, 75 AmD 577. 

Tex.—Brooke vy. Clark, 57 Tex. 105. 

Vt.—Tarbell v. Downer, 29 Vt. 339. 

Va.—Newcomb v. Drummond, 4 
Leigh (31 Va.) 57 (where, after the 
recovery of the judgment and the 
taking of an appeal, but before the 
appeal could be prosecuted, the rec- 
ords of the court were destroved by 
fire. But the action on the judgment 
was allowed). 

93. See infra § 1446. 

94. Suydam v. Hoyt, 25 N. J. L. 
230 [cit Abraham v. Pugh, 5 B. & 
Ald. 903, 7 ECL 490, 106 Reprint 1421; 
Bicknell v. Longstaffe, 6 T. R. 455. 
101 Reprint 646; Smith v. Shepherd, 5 
EY, 9, 101 Reprint 5; Cristie v. 
ie 3 T. R. 78, 100 Reprint 

Stay of execution on new judgment 
see infra § 1378 


95. °° U: S.—Woodbridge, ete., Enei- 
neering Co. v. Ritter, 70 Fed. 677; 
Eaton Trust Co. v. Rochester, etc., 


Co., 29 Fed. 609. 

Pca, *_Taylor v. Shew, 39 Cals 536, 2 
AmR 478. 

Tll.—Dow v. Blake, 148 Ill. 76, 35 
oe 39 AmSR 156 [aff 46 Tl. A. 

La.—Gaines’ 


45 La Ann, 
1237, 14 S 233. 
Mass.—Clark v. Child, 136 Mass. 


Succe., 
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determined on defendant giving bond to satisfy 
the judgment in ease he loses on the appeal, or on 


other proper terms.°® 
[§ 1378] 
ing First Writ of Error. 


[§ 1379] 


supersedeas or stay.°® 


344; Faber v. Hovey, 117 Mass. 107, 
19 AmR 398. 

Nebr.—Lonergan vy. Lonergan, 55 
Nebr. 641, 76 NW 16. 

Nev.—Rogers v. Hatch, 8 Nev. 35. 

N. J.—Suydam v. Hoyt, 25 N. J. L. 
230. 

N. Y.—Jenkins v. Pepoon, 2 Johns. 
Cas. 312, 

’ Or.—Spencer v. Barnes, 65 Or. 231, 
23s ool Ove LCltaCye lt 

Pa.—Merchants’ Ins. Co. v. De 
Wolf, 33 Pa. 45, 75 AmD 577; Falk- 
ner v. Franklin Ins. Co., 1 Phila. 183; 
Magnolia Metal Co. v. Sterlingworth 
R. Supply Co., 6 North. Co. 358. 

R. I.—Paine v. Schenectady Ins. 
Co. 11, R. 1.7411. 

Va.—Piedmont, ete., L. Ins. Co. v. 
Ray, 75 Va. 821. 

Man.—Howland v. Codd, 9 Man. 
435. 

. And see Bank of North America v. 
Wheeler, 28 Conn. 433, 73 AmD 683. 

. Appeal or writ of error operating 
as supersedeas or stay see infra § 
1446. 

96. Suydam v. Hoyt, 25 N. J. L. 
230; Paine v. Schenectady Ins. Co., 
11 Ri fF. 411; Charlebois. v.. Great 
Northwest Cent. R. Co., 9 Man. 286. 

Stay of execution on new judgment 
see infra § 1378. - 

-,97.. Woodward v. Carson, 86 Pa. 
176; Magnolia Metal Co. v. Sterling- 
worth R. Supply Co., 6 North. Co. 
(Pa.) 358; Piedmont, etc., L. Ins. Co. 
vi Ray, -75° Va. 821; Newcomb _v. 
Drummond, 4 Leigh (381 Va.) 57; 
Bishop v: Best, 3 B. & Ald. 275, 5 ECL 
165, 106 Reprint 664; Benwell_ v. 
Black, 3 T. R. 643, 100 Reprint 780; 
Howland v. Codd, 9 Man. 435. 

. 98. Brooks v. Harris, 41 Ind. 390; 
Sandel v. George, 18 La. Ann. 526. 
But see Zerbe v. Missouri, etc., R. Co., 
86 Mo. A. 414. 

99. See infra § 1446. 

1,290!) 4S. Exp. /Fuller,. 182 WatS: 
562, 21 SCt 871, 45 L. ed. 1230. 

Cal.—Knowles v. Thompson, 133 
Cal. 245, 65 P 468; Rayner v. Jones, 
90 Cal. 78, 27 P 24; Naglee v. Spen- 
cer, 60 Cal. 10. 

Nebr.—Rice v. Parrott, 76 Nebr. 
501, 107 NW 840, 111 NW _ 583 (in 
absence of supersedeas bond); Hell- 
man v. David Adler, ete., Clothing 
Co., 60 Nebr. 580, 83 NW 846. 

N. Y.—Henry v. Allen, 147 N. Y. 
346, 41 NE 694; Peo. v. New York Bd. 
of Education, 141 N. Y. 86, 35 NE 
1087; Bulkley v. Whiting Mfg. Co., 
136 App. Div. -479, 121 NYS 159; 
James McCreery Realty Corp. v. 
Eauitable Nat. Bank, 123 App. Div. 
358, 107 NYS 1080 (after removal of 
cause to supreme court of United 
States by writ of error); Smith v. 
Lidgerwood Mfg. Co., 60 App. Div. 
467, 69 NYS 975; Vernier v. Knauth, 
7 App. Div. 57, 39 NYS 784; Nash vy. 
Wetmore, 33 Barb. 155; Schmidt v. 
Cohn, 12 Daly 134 (after appeal from 
order denying new trial). ; 

S. C.—Mills v. Atlantic Coast Line 
Ri Co.s2 sy Ce. 126), 63ISH 308 son 
ground of after discovered evidence). 


(3) Execution on New Judgment pend- 
If judgment is obtained 
in an action of debt on either a domestic or foreign 
judgment while the appeal or writ of error is pend- 
ing, execution will not generally be permitted, but 
will be stayed on proper terms until the appeal or 
writ of error has been determined, 
are two judgments, only one ean be satisfied.°” 

4, Availability as Set-Off. The pen- 
dency of an appeal or writ of error to reverse a 
judgment does not prevent the judgment debtor 
from pleading or using the judgment as a set-off,°S 
unless the appeal or writ of error operates as a 
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[§ 1380] 


a 


[$§ 1377-1380 


D. New Trial or Rehearing. In some 
states an appeal or writ of error does not divest the 


trial court of jurisdiction to hear and determine 


an appeal.” 
for, while there 


peal.* 


a motion for a new trial,! and the right of the party 
to apply for a new trial, and the power of the court 
to entertain jurisdiction of the application during 
the time limited in the statute, are absolute and 
unconditional, and not affeeted by the pendency of 
But in other states, after the cause 
has been removed by appeal or writ of error, the 
trial court has no jurisdiction to entertain and no 
power to grant a motion for new trial or rehearing ;* 
and a petition for a rehearing on the ground of 
newly discovered evidence must be made in the court 
below before such court loses jurisdiction by an. ap- 


New trial pending appeal or writ of error from 


See also Elliott v. Whitmore, 11]preme court as a new question it was 


Utah -308, 40 P 201. 

[a] Motion made at a subsequent 
term.—An order extending the time 
for presenting a bill of exceptions 
beyond the term is a step taken to- 
ward modifying or correcting the 
judgment, and jurisdiction of the 
judgment is thereby retained, and at 
a succeeding term the judgment may 
be vacated and a new trial granted. 
Henrichsen v. Smith, 29 Or. 475, 42 
P 486, 44 P 496. 

[b] Effect on appeal.—But exer- 
cise by the circuit court, pending ap- 
peal, of jurisdiction of a motion for 
new trial does not preclude the su- 
preme court from hearing the ap- 
peal. Mills v. Atlantic Coast Line R. 
Cos) $2.8. Ch126, 63.SEH. 308. 

[ec] Effect of denial of motion.— 
In California, if the motion for a 
new trial is. denied because of the 
pendency of the appeal, the appeal 
will be treated as an appeal from 
such order of dismissal as well as 
from a judgment. Rayner vy. Jones, 
90 Cal. .78,. 27 P24: 

[d] Effect of granting new trial. 
—Where the judgment has been set 
aside and a new trial granted in the 
court below, after appeal, the appel- 
late court will reverse the judgment 
and remand the cause for a new trial. 
Elliott v. Whitmore, 11 Utah 308, 40 


/}P 201. 


2. | Indiana; etc.,, (R.oiCo. va. Me-= 
Broom, 103 Ind. 310, 2 NE 760 (hold- 
ing that if the action of the lower 
court in vacating the judgment is 
certified to the appellate court the 
appeal will be stricken from its 
docket); Hogue v. State, 28 Ind. A. 
285, .62 NE 656; Cook v. Smith, 58 
Iowa 607, 12 NW 617 (indicating that 
both proceedings should not be ac- 
tively prosecuted at the same time, 
and that upon application this would, 
no doubt, be controlled by the court); 
Louisville, etc., R. Co. v. Ueltschi, 
126 Ky. -556, 104. SW 320;..31 Kyl 
931; Molt v. Northern Pac. R. Co., 
44 Mont. 471, 120 P 809. 

3. Ala.—Hudson y. Bauer Grocery 
Co., 105 Ala. 200, 16 ‘S693: 

Ill.—Elgin Lumber Co. v. Langman, 
23 Til. A.+250. 

La.—Pemberton v. Erwin, 5 La. 22. 

Mich.—Minkkinen vy. Quincy Min. 
Co., 169 Mich. 279, 185 NW 449. 

Minn.—McArdle v. McArdle, 12 
Minn. 122. 

N. C.—Skinner vy. Bland, 87 N. C. 
168; Isler v. Brown, 69 N. C. 125. 
But these cases do not refer to grant- 
ing new trials at the term at which 
judgment was had but refer to mo- 
tions to set aside judgments at sub- 
sequent terms, as for excusable neg- 
lect, and the like. This last could 
not be done because the case was 
pending in the appellate court. But, 
in this state, after final judgment in 
the appellate court and motion in the 
lower court for a new trial on the 
ground of newly discovered evidence 
touching a single feature of the case, 
on the matter coming before the su- 


held to be the proper practice to 
bring the matter to the attention of 
the latter court, which would make 
an issue and direct it to be tried in 
the lower court. Bledsoe v. Nixon, 69 
N. C. 81. And, under a later statute 
(1887-1892), if the judgment of the 
superior court is affirmed and the 
opinion certified down the motion 
should be made in the lower court, 
although, pending the appeal, it 
should be made in the supreme court, 
and upon final judgment in that court 
a petition to rehear snould be filed 
there. Black v. Black, 111 N. C. 300, 
16 SE 412. : 

See also Reg. v. Boultbee, 23 U. C. 
Q. B. 457. . , 

[a] Even during the term the 
lower court has not power to hear a 
motion for a rehearing when the ap- 
peal bond has been given. Elgin 
Te obet Co. v. Langman, 23) 11. As 

{b] After setting aside order 
granting appeal or approving bond.— 
But in some states the lower court 
has the right, at the same term at 
which an appeal is allowed, to set 
aside the order granting the appeal 
or approving an appeal bond, and 
then grant a new trial. Finkelstein v. 
Lyons, 250 Ill. 27, 95 NE 37 [aff 159 
Ill. A. 13]; Kingman v. Abington, 56 
Mo. 46. See supra § 1366. 

[c] Time extended by consent.— 
Where a motion to set aside a ver- 
dict was made, and counsel agreed 
that it should be heard at a subse- 
quent time, and an appeal was per- 
fected before the motion was acted 
upon, it was held that the appeal did 
not debar the lower court from act- 
ing upon the motion at the time 
agreed upon. Myers v. Stafford, 114 
NCS 23 ted ous meas 

{d] Appellant cannot complain of 
dismissal of appeal.—In Montevallo 
Coal Min. Co. v. Reynolds, 44 Ala. 
252, after an appeal the appellant 
moved for and obtained a new trial. 
While the granting of the new trial 
was erroneous, yet, since appellant 
had lost his right to complain, the 
upper court, on motion of appellee, 
dismissed the appeal. And see Bel- 
mont v. Hrie R. Co., 52 Barb. (N. Y.) 
637 [cit Noble v. Prescott, 4 E. D. 
Smith (N. Y.) 139; Peel v. Elliott, 16 
roy te oe i 483]. 

: ant v. Guess, 37 S. C. 
SE 472. Sqr aks 
_ [a] So, in the United States court, 
it was held, under an equity rule, 
that the court of appeals could not 
grant a rehearing after the term at 
which the final decree was rendered; 
but that, if the term still continued, 
the practice was to make an applica- 
tion to the court below for the re- 
hearing, and for that court to send a 
request to the supreme court of the 
United States for a return of the rec- 
ord in order that it might proceed 
further with the cause. Roemer y. 
Simon, 91 U. S. 149, 23 L. ed. 267. ' 

{[b] In New York it is held that 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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order granting new trial. 


error.® 
[§ 1381] 
Order. 


vacated and set aside.® 


after an appeal to the court of ap- 
peals from a judgment affirming an 
order of the special term a motion 
for a reargument of the appeal from 
the special term cannot be granted, 
In re Citizens’ Water-Works Co., 15 
NYS 579. 

5. De Board v. Camden Interstate 
BR. Co., 62 W. Va. 41, 57.SH 279. 

6 U. S.—Citizens’ Bank v. Far- 
well, 56 Fed. 539, 6 CCA 30; Kimberly 
v. Arms, 40 Fed. 548 [app dism 136 
U. S. 629, 10 SCt 1064, 34 L. ed. 557]. 

Cal.—Parkside Realty Co. v. Mac- 
Donald het. Cale S42. 1395 Ps 80b5 
Stewart v. Taylor, 68 Cal. 5, 8 P 605. 

Ky.—Com. v. Stern’s Lumber Co., 
102 SW 836, 31 KyL 439; Davidson 
vy. Allan, 5 Kyl 683. 

La.—Morris v. Bienvenu, 30 La. 
Ann. 

Mda.—United R., ete., Co. v. Corbin, 
109 Md. 52, 57, TA 131 [quot Cyc]. 

Mo.—Reed v. Bright, 232 Mo. 399, 
134 SW 653 (cannot vacate judgment 
by trial on a writ of error coram 
nobis); Burgess v. O’Donoghue, 90 
Mo. 299, 2 SW 303; Story, etc., Piano 
Co. v. Gibbons, 96 Mo. A. 218, 70 SW 
168. 

Mont.—Robinson v. Helena Light, 
etc., Co., 38 Mont. 222, 99 P 837. 
© N. Y.—Ziadi vy. Interurban St. R. 
Co., 97 App. Div. 137, 89 NYS 606. 

N. C.—Combes v. Adams, D5 OMNES C: 
64, 63 SE 186. 

N. D.—Getchell v. Great Northern 
aR: Bon 22° N. D. 325,327, 133 NW 912 
[cit Cyc]. 

Oh.—Brewster v. Anderson, 1 Oh. 
Cameerr479) InOhe Cir Wee: 268 

Pa.—Baldwin’s App., 112 Pa. FAs 159 
A 732. 

S. C.—Whaley v. Charleston, 8 S. C. 
344. 

Ss. D—Winans v. Grable, 18 S. D. 
182, 99 NW 1110. 


Tex.—Smith v. Haynes, 30 Tex. 500.' 


Wash.—Exposition Amusement Co. 
v. Raeco Products Co., 55 Wash, 314, 
104 P 509; Adtna Ins. Co. v. Thomp- 
son, 34 Wash. 610, 76 P 105; Canada 
Settlers’ L. & T. Co. v. Murray, 20 
Wash. 656, 56 P 368 (holding that 
after an appeal has been perfected it 
is too late to cure errors by moving 
to vacate the judgment). 

7, Ariz—Sullivan v. Woods, 5 
PArize 196s 150) Paii3: 

Ark.—Wells v. W. B. Baker Lum- 
ber Co., 107 Ark. 415, 155 SW 122. 

DAC =AUiasacy: Davenport, 34 App. 
502. 

Ga.—Union Compress Co. v. Lef- 
fler, 122 Ga. 640, 50 SH 483. 

Ill.— Finkelstein v. Lyons, 250 Ill. 
2A eb, INNS Pafird59 Dll. eAL 13] 
(may set aside order approving ap- 
peal bond). 

Mo.—Kingman v. Abington, 56 Mo. 
46; Casey v. St. Louis, etce., R. Co., 
146 Mo. A. 614, 124 SW 562. 

Tex.—Blackburn v. Knight, 81 Tex. 
326, 16 SW 1075; Churchill v. Martin, 
65 Tex. 367; Garza v. Baker, 58 Tex. 
483; Blum v. Wettermark, 58 Tex. 
-125; Boynton v. Brown, (Civ. A.) 164 
SW 897; Ellis v. Harrison, 24 Tex. 
UV TA: ig}. 56 SW 592, 57 SW 984, 
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The acquisition of a sec- 
ond verdict and judgment thereon pending a writ 
of error from an order granting a new trial does 
not deprive the appellate court of its jurisdiction, 
nor constitute a settlement and adjustment of the 
controversy barring prosecution of the writ of 


E. Opening or Vacating Judgment or 
As a rule, after an appeal or writ of error 
has been taken or sued out and perfected, the 
judgment or order in the court below cannot be 
The rule is subject, how- 
ever, to the power of courts over their own judg: 
ments and orders during the term, notwithstanding 
steps taken to perfect an appeal or writ of error;’ 
and there aré other cases in which it does not 


{ings adjudging a debtor 
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apply.® 
void for want of 


or proceeding in 


-[§ 1382] 
ceedings—l1. In 


during the trial 


this power it is 
court of record, 


8. See cases infra this note. 

[a] Lower court may set aside an 
order not affecting subject matter of 
appeal or writ of error. Ex p. Col- 
lins, 151 Fed. 358. See supra § 1370. 

{b] Interlocutory motion.—And in 
Belmont v. Erie R. Co., 52 Barb. (N. 
Y.) 637, notwithstanding an appeal, a 
motion was entertained to open an 
order made at special term to allow 
the introduction of proofs which 
could not be produced when the order 
was made. 

[ce] Imuterlocutory decree.—And in 
a suit in equity an interlocutory de- 
cree for plaintiff appealed from by 
defendant should be vacated in spite 
of the appeal, when a final decree is 
entered dismissing the bill. Cross- 
ae v. Griggs, 186 Mass. 275, 71 NE 

[d] Vacation of final judgment 
pending appeal from interlocutory 
judgment.—And in New York, where 
the appellate division has allowed an 
appeal to the court of appeals from 
their decision on an _ interlocutory 
judgment, it is proper for the trial 
court to vacate a final judgment en- 
tered thereon before the appeal was 
perfected, so as not to prejudice ap- 


pellant. Swan v. Mutual Reserve 
Fund Wife Assoc., 22 Misc. 256, 50 
NYS 46. 

[e] Correction of mistake before 


record sent up.—In Com. v. Krause, 
198 Pa. 391, 48 P 256, plaintiff’s rule 
for judgment was made absolute be- 
cause of the court’s failure to notice 
a supplemental affidavit of defense 
which had been allowed and was filed 
on the day on which the judgment 
was rendered. Defendants appealed, 
and, on the record being brought to 
the court to be certified, it noticed 
the mistake, and corrected it by set- 
ting aside the judgment and ordering 
a reargument before the record was 
removed to the supreme court, and, 
at suggestion of the trial court, the 
appeal was discontinued. It was held 
that there was no error in making the 
correction. 

9. O’Loughlin v. Overton, 68 Kan. 
92, 74 P 604. See Scott v. "Watkins, 
25° Colo. A. 340, 138 P 432 (holding 
that, where a judgment was void be- 
cause rendered in a. county other 


‘| than that in which the trial was had, 


the court could, at the same term, 
vacate it and render a valid judg- 


ment).. 
10. U. S.—Hovey v. McDonald, 109 
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McKay v. Neussler, 148 Fed. 86, 78 
CCA 154; Interstate Commerce Com- 
mission v. Louisville, etc., R. Co., 101 
Fed. 

Ala —McLaughlin v. Beyer, 181 Ala. 
427, 61 S 62. 

Cal. —Vosburg v. Vosburg, 137 Cal. 
493, 70 P 473; Shay v. Chicago Clock 
Co TAIN aik 549, 44 P 237; Stateler v. 
Alameda County Super. Ct. 107 Cal. 
536, 40 P 949 (where it was “held that 
the trial court cannot, after appeal 
from an order in insolvency proceed- 


U insolvent, 
and staying all proceedings against 
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In some jurisdictions a judgment which is 


jurisdiction may be vacated at any 


time notwithstanding the pendency of an appeal 


error to reverse the same.® 


F. Modification or Amendment of Pro- 


General. It is a rule of general 


application, in the absence of a statute to the con- 
trary, that when an appeal or writ of error is per- 
fected all power of the court appealed from to 
change its judgment or modify its orders ceases to 
exist until the cause or some part of it is remanded 
by the appellate court, 


subject to the rule that 
term that court has the right to 


set aside, vacate, or modify its judgment, and of 


not divested by the appeal.t® A 
however, has the inherent power 


him, modify such order, as by per- 
mitting the assignee to levy execu- 
tion upon certain property of the in- 
solvent, or by subjecting land fraudu- 
lently conveyed); Reynoids v. Rey- 
nolds, 67 Cal. 176, 7 P 480. 

Ida.—Richardson yv. Bohney, 18 Ida. 
328, 109 PB 727. 

Ill.—Illinois Land, ete., Co. v. Mc- 
Cormick, 61 Ill. 322. 

Iowa.—Guinn v. Iowa, ete., R. Co., 
131 Iowa 680, 109 NW 209; Berkey v. 
Thompson, 136 Iowa 394, 102 NW 134. 

Ky.—Com. v. Stern’s Lumber Co., 
102 Sw 836, 31 KyL 439. 

La.—Lalanne v. McKinney, 28 La. 
Ann. 642; Formente v. Robert, 27 La. 
Ann. 445; Pool v. Alexander, 26 La. 
Ann, 669. 

Mich.—Grand Rapids y. Coit, 151 
Mich. 109, 114 NW 880. 

Minn.—Filoberg yv. Joslin, 75 Minn. 
Tidy UTINIWNVA DDC 

Mo.—Brown v. Marshall, 241 Mo. 
707, 145 SW 810 (at subsequent 
term); Gamble v. Daugherty, 71 Mo. 
599 


Mont.—Butte Northern Copper Co. 
v. Radmilovich, 39 Mont. 157, 101 P 
1078 (no power to amend judgment 
by inserting provisions for costs); 
Robinson v. Helena Light, ete., Co., 
38- Mont. 222,°99 P 837; Hynes v. 
Barnes, 30 Mont. 25, 75 P 523 (hold- 
ing that the trial court had no au- 
thority, after an appeal from a judg- 
ment in replevin for the value of the 
property, to correct it by entering a 
judgment in the alternative). 

Nebr.—Andresen y. Lederer, 53 
Nebr. 128, 73 NW 664; Wise v. Frey, 
9 Nebr. 217, 2 NW 375. 

N. Y.—Renault Freres Selling 
Branch v. Sewall, 153 App. Div. 888, 
138 NYS 313 (appellate division not 
warranted in resettling order from 
which appeal had been taken to court 
of appeals); Bulkley v. Whiting Mfg. 
Co., 136 App. Div. 479,.121 NYS 159; 
Swan v. Mutual Reserve Fund L. 
Assoc., 22 Mise. 256, 50 NYS 46. But 
in a proceeding to remove a guar- 
dian, where the surrogate made an 
order restraining the appellant from 
acting as guardian either of the per- 
son or estate of the infant during the 
pendency of the action, and an appeal 
was taken, and while the appeal was 
pending the surrogate altered his or- 
der, it was held that the surrogate 
was not ousted of jurisdiction be- 
cause of the pendency of the appeal, 
and had the power to change the or- 
der. Matter of Plumb, 52 Hun i19, 4 
NYS 881. 

N. D.—Getchell v. Great Northern 
BY Cos e222 IND 32b, S20, alos: INO ke 
[ett Cyel 

Pa.—Stone v. Furry, Add. 114; 
Green v. Prince Metallic Paint Co., 
25 Pa. Super. 418. 

S. D.—Parker v. Vinson, 11 S. D. 
381, 77 NW 1023 

Tex.—Grubbs v. Blum, 62 Tex. 426; 
Smith v. Haynes, 30 Tex. 500; Boyn- 
ton v. Brown, (Civ. A.) 164 SW 897; 
Ellis v. Harrison, 24 Tex. Civ. A. 13, 
56 SW 592, 57 SW 984; Gallagher v. 
Finlay, 2 Tex. A. Civ. Cas. § 623. 


1266 [3C0.J.] 


to correct its own record by an order nune pro 
tune, even after an appeal, for while it loses juris- 
diction of the case, it does not of its record,“ as 


in the case of misprision of the 


Wash.—Inland Nursery, etc., Co. v. 
Rice, 56 Wash. 21, 104 P 1117; Ex- 
position Amusement Co. v. Raeco 
Products Co., 55 Wash. 314, 104 P 
509. 

And see other cases infra note 13. 

[a] In Iowa, by statute, (1) a 
judgment or order may be modified for 
certain causes after the term at 
which it was rendered or made on pe- 
tition filed within one year (Code §§ 
4091, 4092), notwithstanding an ap- 
peal has been taken from the judg- 
ment or order as originally rendered 
or made. Culbertson v. Salinger, 111 
Iowa 447, 82 NW 925. (2) But modi- 
fication of a judgment under these 
sections on petition of the successful 
party, to correct an error for which 
he was clearly responsible, does not 
have the effect of merging the first 
judgment in the later one, so as to 
defeat an appeal pending from the 
former. Culbertson v. Salinger, su- 
pra. (3) And where a judgment is 
modified pending appeal under this 
statute on petition of the successful 
party, he has the duty of bringing 
the corrected record into the supreme 
eourt as part of the appeal. Cul- 
bertson v. Salinger, supra. 

ll. Cal.—Fay v. Stubenrauch, 141 
Gals 673, 7b Pave: 

T11.—Channel v. Merrifield, 206 Ill. 
278, 69 NE 32 [rev 106 Ill. A. 243]; 
Jacksonville v. Headen, 48 Ill. A. 60. 

Mo.—Gamble v. Daugherty, 71 Mo. 
599; Exchange Nat. Bank v. Allen, 68 
Mo. 474; Jones v. St. Joseph F. & M. 
Ins. Co., 55 Mo. 342. 

Nebr.—Andresen v. Lederer, 53 
Nebr. 128, 78 NW 664. 

N. Y.—Guernsey v. Miller, 80 N. Y. 
181; New York Ice Co. v. Northwest- 
ern Ins. Co., 23 N. Y. 357, 12 AbbPr 
414, 21 HowPr 296; Judson v. Gray, 
17 HowPr 289. 

And see cases in following note. 

[a] At common law amendments 
were allowed only while proceedings 
were in paper, but, by various stat- 
utes, which became part of the law 
of this country, amendments were 
allowable after the proceedings were 
entered of record. By the statutes of 
8 Hen. VI cc 12, 15, a misprision was 
made amendable at any time, and 
such things as are amendable before 
error is brought are amendable af- 
terward, as long as diminution may 
be alleged and certiorari awarded. 
Judson vy. Blanchard, 3 Conn. 579; 
Boyle v. Connelly, 2 Bibb (Ky.) T. 
See also Thatcher v. Miller, 11 Mass. 


413. 

[b] Notice.—Since, after appeal, 
tthe opposite .party is not bound to 
take notice of what may be done in 
the trial ‘court, he should be served 
with notice of any motion thereafter 
made. Eno y. Hunt, 8 Iowa 436. 

[c] There must be record evidence 
to amend by.—Branger v. Chevalier, 
9 Cal. 351 (confining the rule to cases 
in which the term had expired); Boyle 
v. Connelly, 2 Bibb (Kv.) 7; Gamble 
v. Daugherty, 71 Mo. 599; Exchange 
Nat. Bank y. Allen, 68 Mo. 474 (hold- 
ing that the correction should not be 
based on the memory of the judge, 
or on facts proved by affidavits apart 
from the record). 

12. U. S.—Hovey v. McDonald, 109 
WU. S; 150, 3 SCt 136, 27 L. ed. 888; 
‘Ommen v. Talcott, 180 Fed. 925 (mis- 
prision of clerk as to date of entry 
of decree); New Liverpool Salt Co. v. 
Wellborn, 160 Fed. 923, 88 CCA 105 
(correction of injunction decree as to 
description of land). 

Ala.—Pappot v. Howard, 154 Ala. 
306, 45 S 581; Birmingham Nat. Bank 
v. Mayer, 104 Ala. 634, 16 S 520; 
Montevallo Coal Min. Co. v. Reynolds, 
44 Ala, 252; Cunningham y. Fontaine, 
25 Ala. 644; Cullum vy. Batre, 2 Ala. 
A415 (as to showing of publication of 


~~ 
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clerk or where, 


notice to nonresident after writ of 
error sued out). 

Ark.—Schofield v. Rankin, 86 Ark. 
86, 109 SW 1161. 

Cal.—Boust v. Kern County Super. 
Gt., 162 Cal. 348, 122 P 956; Fay vy. 
Stubenrauch, 141 Cal. 573, 75 P 174; 
Bixby v. Bent, 59 Cal. 522; Corson v. 
McDonald, 3 Cal..A. 412, 85 P 861; 
Pease v. Fink, 3 Cal. A. 371, 85 P 657. 

Colo.—Kindel v. Beck, etce., Lith. 
Co., 19, Colo. 31.0, 35 P 538, 24 LRA 
311; Denver v. Bradbury, 19 Colo. A. 
441, 75 P 1077; Breene v. Booth, 3 
Colos_A\ 470) 32P 00d: 

Fla.—Adams v. Higgins, 23 Fla. 33, 
LyS321. 

Ill—Channel v. Merrifield, 206 Ill. 
278, 69 NE 32 [rev 106 Ill. A. 243]; 
Leiferman vy. Osten, 64 Ill. A. 578 
{aff 1167 Ill. 938, 47 NE 2038, 39 LRA 
156] (where the complaint was sup- 
plied by amendment); Heintz v. 
Pratt, 54 Ill. A. 616. 

Ind.—Doe v. Owen, 2 Blackf. 452. 

Iowa.—Cantonwine y. Bosch, 148 
Iowa 496, 127 NW 657 (as to time of 
entry of judgment); Owens v. Na- 
tional Hatchet Co., 121 NW 1076; 
Tuckett v. Gunther, 137 Iowa 647, 
114 NW 34 (to show true date of en- 
try of judgment); Hoffman-Bruner 
Granite Co. v. Stark, 132 Iowa 100, 
108 NW 329 (to show date of actual 
entry of judgment); Markle v. Laisle, 
102 NW 780; Campbell v. Campbell, 
118 Iowa 131, 91 NW 894 (holding 
that, after appeal from judgment for 
plaintiff on a note, a mistake in the 
record by which the reporter’s notes 
make plaintiff in his testimony ad- 
mit payment may be corrected by the 
trial court); Porter v. Butterfield, 
116 Iowa 725, 89 NW 199; Maxon v. 
Chicago, etc., R. Co., 67 Iowa 226, 25 
NW 144; Mahaffy v. Mahaffy, 63 Iowa 
55, 18 NW 685; Turner vy. Keokuk 
First Nat. Bank, 30 Iowa 191; Levi v. 
Karrick, 15 Iowa 444. 

Ky.—Cochran v. Fidelity Trust, 
etc.,. 'Co.,.62" SW 1033; 2388 Ky Le 221: 
Chambers v. Swango, 59 SW 20, 22 
KyL 923; Williams v. Thompson, 80 
Ky. 325; Smith v. Todd, 3 J. J. Marsh. 
298; Speed v. Hann, 1 T. B. Mon. 16, 
15 AmD 78; Boyle v. Connelly, 2 
rep 7; Williams v. Thompson, 4 Kyl 


Me.—Ames v. Young, 105 Me. 543, 
75 A 66. 

Mich.—Weber v. Costigan, 139 
Mich. 146, 102 NW 666 (modification 
of order to show that it was entered 
by consent). H 

Minn.—U. S. Investment Corp. v. 
Ulrickson, 84 Minn. 14, 86 NW 613, 
87 AmSR 326 (striking out matter 
inadvertently included in findings and 
judgment). Under the statute the 
lower court has power, after judg- 
ment and appeal, but before the re- 
turn is made to the appellate court, 
to correct its record so as to conform 
to the facts and to the decision ac- 
tually made. State Sash, etc., Mfg. 
Ce v. Adams, 47 Minn. 399, 50 NW 

Mo.—Kansas City v. Woerishoeffer, 
249 Mo. 1, 155 SW 779 (amendment 
of judgment to speak the -truth); 
Gamble v. Daugherty, 71 Mo. 599; 
Exchange Nat. Bank v: Allen, 68 Mo. 
ai De Kalb County v. Hixon, 44 Mo. 

41. 

Nebr.—Andresen  y. 
Nebr. 128, 73 NW 664. 

N. J.—Mumma v. Easton, ete., R. 
Co., 73 N. Jo=G. 653, 65 A.2083 Hood 
v. Spaeth, 51 N. J. L. 129, 16 A 163. 

N. M.—Borrego v. Terr., 8 N. M. 
446, 46 P 349. 

N. Y.—National City Bank v. Gold 
Exch. Bank, 97 N. Y. 645 [foll Guern- 
sey v. Miller, 80 N. Y. 181; Bucking- 
ham v. Dickinson, 54 N. Y. 682]; 
Bulkley v. Whiting Mfg. Co., 136 App. 
Div. 479, 121 NYS 159; McManus v. 


Lederer, 53 


through inadvertence or mistake, some matter has’ 
been omitted from the record, or some untrue state- 
ment inserted, or where the judgment entered con- 
tains misrecitals, and in other like cases.1* The 


Western Assur. Co., 40 App. Div. 86, 
57 NYS 559; Swan v. Mutual Reserve 
Fund Life Assoc., 22 Misc. 256, 50 
NYS 46; New York Ice Co. v. North- 
western Ins. Co., 21 HowPr 296; Jud- 
son v. Gray, 17 HowPr 289; Rew v. 
Barker, 2 Cow. 408, 14 AmD 515 and 
note, 

. Or.—Fisher y. Portland R., etc., Co., 
1387 P 763. 

Pa.—Gunn vy. Bowers, 126 Pa. 552, 
17 A. 893; Payne v. Ulmer, 1 Walk. 
516; Green vy. Prince Metallic Paint 
Co., 25 Pa. Super. 418. ; 

S. C.—Lorick v. Motley, 69 S. C. 
567, 48 SE 614; Gibson vy. Gibson, 7 
Sp Csr 356s 

Tex:——FEt., Worth, .etc..5 R: (Corsve 
Roberts, 98 Tex. 42, 81 SW 25; Wil- 
lis v. Smith, 90 Tex. 635, 40 SW 401; 
Boggess v. Harris, 90 Tex. 476, 39 SW 
565; De Hymel v. Scottish-American 
Mortg. Co., 80 Tex. 493, 16 SW 311; 
Chestnutt v. Pollard, 77 Tex. 86, 13 
SW 852; Stephenson v. Luttrell, (Civ. 
A.) 160 SW 666; King v. Murray, 
(Civ. A.) 135 SW 255 (court may cor- 
rect description of land decreed to be 
conveyed); Stark v. Harris, (Civ. A.) 
106 SW 887 [rev on other grounds 
101 Tex. 587, 110 SW 737]; Blain v. 
Park Bank, etc., Co., 43 Tex. Civ. A. 
359, 94 SW 1091; Texas, etc., R. Co. 
v. Walker, 39 Tex. Civ. A. 53, 87 SW 
194 (expunging order not made); Cor 
ralitos Co. v. Mackay, 31 Tex. Civ. A, 
316, 72 SW 624; Hurlbut v. Lang, 
10° Tex. ‘Civ, A: 168, 29° Sw, 12098 
Gerard v. State, 10 Tex. A. 690. : 

Utah.—Wasatch Min. Co. v. Jen- 
nings, 14 Utah 221, 46 P 1106. 

W. Va.—Scott v. Newell, 69 W. Va. 
118, 70 SE 1092 (holding that, where 
an order is made prior to the grant- 
ing of a writ of error, but is not 
entered on the record, the court is 
authorized, notwithstanding the writ 
of error, to enter the order nunc pro 
tunc). 

Wis.—Kelly v. Chicago, ete., R. Co., 
70 Wis. 335, 35. NW_ 5388. 

Eng.—Richardson v. Mellish, 3 
Bing. 346, 11 ECL 173, 130 Reprint 
546 (where the judgment roll in the 
common pleas court was, after judg- 
ment in error, amended so as to con- 
form to the postea, which had been 
amended after argument in the king’s 
bench). 

[a] Even after term.—New Liver- 
pool Salt Co. v. Wellborn, 160 Fed. 
923, 88 CCA 105; Pappot v. Howard, 
154 Ala. 306, 45 S 581; King v. Mur- 
ray, (Tex. Civ. A.) 1385 SW 255 Gn 
vacation); Texas, etc., R. Co. v. Walk- 
eLr; 39» Lex. Civ Acn5.3,6. 8 lan Sebo 
(lower court may entertain suit to 
correct record by expunging there- 
from an order which it has not made, 
after expiration of the term at which 
the judgment was rendered, and after 
an appeal in the case has been per- 
fected); and other cases supra this 
note. 

[b]. A verdict may be amended by 
the judge’s minutes, after error 
brought and joinder in error. Dryden 
v. Dryden, 9 Pick. (Mass.) 546; Clark 
v. Lamb, 8 Pick. (Mass.) 415, 19 Am 
D 332; Clarke v. Lamb, 6 Pick. 
(Mass.) 512. 

[c] The form of the judgment or 
decree (1) may be amended to con- 
form to the actual decision of the 
court. Hovey v. McDonald, 109 U. S. 
150, 3 SCt 136, 27 L. ed. 888; Channel 
v. Merrifield, 206 Ill. 278, 69 NE 32 
[rev. 106 Ill. A. 243]; Hood v. Spaeth, 
51 Ni. J. Tne 29 26) Ay bie3 Mabsoniekanys 
Motley, 69 S. C. 567, 48 SH 614; and 
other cases supra this note. (2) 
Thus it was held that a correction of 
the form of a decree of the special 
term of the supreme court of the Dis- 
trict of Columbia by adding a direc- 
tion to the receiver to pay over the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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power of correction is 


ings before the appeal, 
has no jurisdiction, pending 


wise, 


ment or order.!? 


money in his hands to defendants 
could be made by the special term 
notwithstanding an appeal, as this 
was merely to express the legal effect 
and consequence of the decree. Ho- 
vey v. McDonald, supra. 

{d] Judgment amended to con- 
form to verdict.—Denver v. Brad- 
bury, 19 ‘ColoivA. 441, 75 P 1077. 

{e] Striking out statement and 
bill of exceptions.—The trial court 
has power after filing of the tran- 
script on appeal to correct its record 
by striking out a statement of facts 
and a bill of exceptions which had 
been altered after signing. Harris v. 


Stark, 101 Tex. 587, 110 SW 737 [rev 


v. Young, 105 Me. 543, 75 A 66. 


(Civ. A.) 106 SW 887]. 

[f] Supplemental transcript. — 
Corrections of clerical errors after 
appeal may, by supplemental tran- 
script, be brought into the appellate 
court where they will be considered 
as if part of the original record. 
Usually they are made upon affidavit 
and certiorari. Pappot v. Howard, 
154 Ala. 306, 45 S 581; Breene v. 
Booth, 3 Colo. A. 470, 33 P 1007; Jud- 
son v. Blanchard, 3 Conn. 579; Adams 
weiecrins, 25 Hla. 33,)1 8: 3213  Cul- 
bertson v. Salinger, 111 Iowa 447, 82 
NW 925; Chambers v. Swango, 59 SW 
20, 22 KyL 923; Richardson v. Mel- 
lish, 3 Bing. 346, 11 ECL 1738, 130 Re- 
print 546 [cit Harrison v. King, 1 B. 
& Ald. 161, 106 Reprint 60; Friend v. 
Richmond, Hardres 505, 145 Reprint 


‘570; Dunbar v. Hitchcock, 3 M. & S. 


591, 105 Reprint 732; Wood v. Mat- 
thews, Poph. 102, 79 Reprint 1211]. 
See infra XII in 4 C. J. 

{g] Bill of exceptions at subse- 
quent term.—(1) And a bill of excep- 
fions according with the real facts 
may in some jurisdictions be granted 
at a subsequent term. State v. Hs- 
tesjest OL loo, blo Pani. ba, e ola 5b. 
P25; (2) In other jurisdictions, 
however, the rule is regularly ad- 
hered to that an amendment of a bill 
of exceptions cannot be allowed by 
the trial court during the subsequent 
term. Michigan Ins. Bank v. Eldred, 
Mae Oo Samco. ede me Ot 450)..36 1, ed: 


162; Bridges v. Kuykendall, 58 Miss. 


827. 
[h] 

record 

error, 


See infra XII in 4 C. J. 

Writ of error.—Where_ the 
is amended after a writ of 
the writ of error should be 
amended so as to incorporate the 
record as amended. If this is not 
done the amended record is not the 
record attacked by the writ. Ames 


13. U. S.—St. Louis, ete., R. Co. v.- 
Loughmiller, 193 Fed. 689; "McKay Vv. 
Neussler, 148 Fed. 86, 78 CCA, 154 
(cannot correct error in judgment ap- 
parent on face of record). 

Cal.—Baker v. Borello, 131 Cal. 615, 
68 P 914; Shay v. Chicago Clock Co., 
111 Cal. 549, 44 P 237; San Francisco 
Sav. Union v. Myers, 72 Cal. 161, 13 
P 403; Reynolds v. Reynolds, 67 Cal. 
176, 7 P 480; Baggs v. Smith, 53 Cal. 
88; Bryan v. Berry, 8 Cal. 130; In re 
Bullard, 3 Cal. Unrep. Cas. 688, 31 
Je 

Colo.—Breene v. Booth, 3 Colo. A. 
470, 33 P 1007. 

Ga.—McEwen v. Kelly, 141 Ga. 137, 
80 SE 633; McEwen v. Kelly, 140 Ga. 
720, 79 SE 777; Benning v. Horkan, 
123 Ga. 454, 51 SE 333. 

Ill.—Illinois Land, etce., Co. v. Mc- 
Cormick, 61 Ill. 322; Barnard v. Det- 
tenmaier, 89 Ill. A. 241. 


confined, 
_ showing correctly the history of the proceed- 
and the lower court 
an 
amendment of the record or proceedings or other- 
to change the, status of the case or to 
interfere with the rights of parties under the judg- 
But, even though it is error for 
the lower court to amend a judgment after an ap- 
peal therefrom has been perfected, an amendment 


APPEAL AND ERROR 


however, to 


appeal, by 


appeal.15 


] a. 7 126 
Iowa 394, 102 NW 134; Carmichael v. 
Vandebur, 51 Iowa 225, 1 NW 477; 
Mec laushiln v. O’Rourke, 12 Iowa 
59. 


La.—Formento v. Robert, 27 La. 
Ann. 445; Landry v. Landry, 12 La. 
Ann. 167. 

Minn.—U. S. Investment Corp. v. 
Ulrickson, 84 Minn. 14, 86 NW 613, 
87 AmSR 326; Floberg v. Joslin, 75 
Minn. 75, 77 NW 557; Riley v. Chica- 
go, etc., R. Co., 71 Minn. 425, 74 NW 


171 
Mo.—Brown vy. Marshall, 241 Mo. 
707, 145 SW 810. 

Mont. —Hynes v. Barnes, 30 Mont. 
20s Owen ooe 

Nebr.—Andresen  v. 53 
Nebr. 128, 73 NW_ 664. 

N. Y.—Ward v. Ward, 133 App. Div. 
73, 117 NYS 697; Matter of Baker, 54 
App. Div. 21, 66 NYS 242; Catlin v. 
Cole, 19 HowPr 82 (holding that after 
an appeal to the court of appeals 
from the general term it is too late 
to send the case back to the referee 
for an entire refinding of facts). But 
see Matter of Plumb, 52 Hun 119, 4 
NYS 831 (holding that, notwithstand- 
ing an appeal from a surrogate’s or- 
der enjoining action on the part of a 
guardian, etc., the surrogate has 
jurisdiction over the proceeding and 
may alter the order if the exigencies 
of the case require it). 

N. D.—Getchell v. Great Northern 
R. Co.,,22 N. D. 325, 327, 133 NW 912 
[eit Cyc]. 

’Wash.—Attna Ins. Co. v. Thomp- 
son, 34 Wash. 610, 76 P 105. 

And see other cases supra note 10; 
and supra § 1369. 

[a] An amendment of a judgment 
of dismissal on the ground that the 
complaint failed to state a cause of 
action, so as to make it only one of 
dismissal, made by the court below 
after an appeal has been taken and a 
return has been filed, cannot affect 
plaintiff's: rights on appeal. Flo- 
DEAE V.. JOSlin,» 75>. Minn? 975, 77 NNW 

ide 

[b] Amendments to settled case 
or bill of exceptions used on motion 
for new trial.—(1) Where a motion 
for a new trial is made upon a settled 
case, and, after the motion has been 
denied and an appeal taken, amend- 
ments thereto are procured, the cor- 
rectness of the court’s action in deny- 
ing a new trial must be determined 
upon the settled case upon which the 
motion was made and decided. Riley 
v. Chicago, ete., R. Co., 71 Minn. 425, 
74 NW 171. (2) And, under Code 
Civ. Proc. § 473, providing that the 
court in its discretion may allow an 
amendment to anv pleading or pro- 
ceeding, the superior court is not au- 
thorized to amend a bill of exceptions 
which was settled and used on a mo- 
tion for a new trial before an avpeal 
had been taken from the order denv- 
ing the motion, since after anneal the 
court is deprived of jurisdiction, and 
cannot change the record on which it 
acted in denying the motion. Baker 
Vv. -Borello,.131 “Cal, 615, 63 P! 914. 

[ec] Costs.—The right to costs is 
determined by the judgment, and so 
long as an appeal is pending the dis- 
trict court has no jurisdiction to 
modify or correct the same, nor, as a 
general rule, has it any jurisdiction 
in an equity case, after an appeal to 
the supreme court, to pass upon a 


Lederer, 
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which does not materially change the original judg- 
ment is not reversible error.!4 
has the power to modify its judgment as to any 
matter that is not in the appellate court by the 


And the trial court 


[§ 1383] 2. Process or Return. Although there 
are some decisions to the contrary, the general rule 
is that an amendment nune pro tune of the officer’s 
return of service of process is allowable after appeal 
or writ of error brought.1¢ 


The application for 


motion to retax. Berkey v. Thomp- 
son, 126 Iowa 394, 102 NW 134. 

{d] Filing evidence.—Where an 
administrator obtained an order of 
seizure and sale from which the de- 
fendant appealed, it was held that the 
plaintiff could not, after the appeal, 
file evidence of his appointment as 
administrator. Landry v. Landry, 12 
La. Ann. 167. 

[e] Agreement of counsel.—The 
judge cannot, after approving the bill 
of exceptions, amend the record to 
conform to an agreement of counsel 
asserting that the court intended to 
sustain a general demurrer as to all 
defendants instéad of as to only two 
as shown by the record. McEwen vy. 
Kelly, 141 Ga. 137, 80 SE 633. 

14. Parker v. Vinson, 11 S. D. 381, 
77 NW 1023. 

15. Genet v. Delaware, etc., 
Cos 1369 NaNe. 2h ocN sole 
supra § 1373. 

16. Ala.—Moore v. Horn, 5 Ala. 
234; Heflin v. McMinn, 2 Stew. 492, 
20 AmD 58. 


Canal 
See 


a eee v. Harris, 6 Ark. 
Colo.— Anderson v. Sloan, 1 Colo. 


Ill.—Terry v. Eureka College, 70 
Ill. 236; Chicago Fuel Gas Appliance 
Co. v. Jewett, 66 Ill. A. 489; World’s 
Columbian Exposition v. Scala, 55 Ill. 
A. 207. 

Ky.—Irvine v. Scobee, 5 Litt. 70. 
But see Jenkins v. Crofton, 9 SW 
406, 10 KyL 456. 

Me.—Ames v. Young, 105 Me. 543, 
75 A 66. 

| eM ea v. Miller, 11 Mass. 


Pa.—Shamburg v. Noble, 80 Pa. 158. _ 

Tex.—The record is within the con- 
trol of the district court until the day 
for filing the transcript in this court. 
Thomson v. Bishop, 29 Tex. 154. But 
see Texas State Fair, etc., Exposition 
v. Lyon, 5 Tex. Civ. A. 382, 24 SW 
(holding that the filing of a 
petition for a writ of error suspends 
all further action in the _ district 
court, and that any action thereafter 
taken in that court amending the 
sheriff's return to show proper serv- 
ice of citation will not be considered 
in the appellate court). 

W. Va.—Gauley Coal Land’ Assoc. 
v. Spies, 61 W. Va. 19, 55 SH 903. 

But see St. Louis, etc., R. Co. v. 
Loughmiller, 193 Fed. 689 (holding 
that error in an Oklahoma territorial 
district court in refusing to quash 
summons for insufficiency of the re- 
turn was not cured by an attempted 
amendment of the return allowed by 
the succeeding state district court 
while proceedings in error were pend- 
ing to review the judgment). 

[a] Notice.—(1) It has been held 
that the amendment may be per- 
mitted without notice being first giv- 
en to defendant. Lungren v. Harris, 
6 Ark. 474. (2) But see Jenkins v. 
Crofton, 9 SW 406, 10 Kyl 456 (in 
which an amendment was held im- 
proper where appellant had no oppor- 
tunity to question its correctness). 

(b] Effect of amendment.—Where 
an amendment of process pending an 
appeal is made in the lower court 
and is shown to the supreme court, 
if it is properly made and defective 
service is thereby cured it will relate- 
back to the time of service, and ob- 
viate errors therein. Gauley Coal 


) 


a 
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leave to amend is addressed largely to the disere- 
tion of the court, which discretion is liberally exer- 
cised when in the furtherance of substantial jus- 
tice and where the interests of innocent third par- 


ties will not be affected.27 
[§ 1384] 3. Pleadings. 


of the original by order of court.?+ 
[§ 1385 | 


After the case is pend- 
ing in, the appellate tribunal a pleading cannot be 
amended in matter of substance,!® nor can a new 
or supplemental pleading be filed.?® 
from an interlocutory order appointing a receiver 
leaves the cause pending in the trial court, and 
amendments and changes may be made in the plead- 
ings as in other ecases.2° And a copy of a lost plea 
may, upon notice and proof, be supplied in place 


G. Collateral Actions or Proceedings— 


APPEAL AND ERROR 


[$§ 1383-1385. 


Parties and Property. An appeal or writ of er- 
ror does not always deprive the lower court of all 
jurisdiction so as to prevent absolutely any action, 
even though such action is not in execution of the 


judgment appealed from;*? but, on the contrary, 


But an appeal 


the case is often regarded as pending in the court 
of original jurisdiction for the purposes of proceed- 
ings other than such as pertain to the subject mat- 
ter of the judgment itself, or to the appeal and 
the proper hearing thereof, and collateral or inci- 
dental matters necessary for the preservation of the 
fruits of the ultimate judgment or the status in 
quo of the parties are not placed beyond the juris- 
diction and interference of the lower court.?? For 


the latter purpose the lower court retains juris- 


1. In General; Preservation of Status in Quo of 


Land Assoc. v. Spies, 61 W. Va. 19, 
55 SE 903. 

[c] How shown.—The fact that 
the return of service of process has 
been amended in the lower court, 
pending an appeal and supersedeas in 
the supreme court, may be shown to 
the supreme court by supplemental 
record. Gauley Coal Land Assoc. v. 
Spies, 61 W. Va. 19, 55 SH 903. 

17. Heflin v. McMinn, 2 Stew. 
(Ala.) 492, 20 AmD 58. To same ef- 
fect Moore v. Horn, 5 Ala. 234; Ander- 
son v. Sloan, 1 Colo. 33. 

18. Western Wheel-Scraper Co. v. 
Drinnen, 79 Fed. 820; Marsteller v. 
MeCleans 16s “E. Cas> Now, 1951405 2 
Cranch C. C. 8; Johnson v. Chaplin, 
28 Iowa 570; Chappell Chemical, ete., 
Co. v. Sulphur Mines Co., 85 Md. 681, 
36 A 121. 

19. Blake v. Miller, 118. Ill. 500, 
8 NE 828; Chappell Chemical, etc., 
Co. v. Sulphur Mines Co., 85 Md. 681, 
SGA Led add) *v.,. Couzins, 7355 Mo: 
513; Central Trust Co. v. West India 
Impr. Co., 109 App. Div. 517, 96 NYS 
519 (holding that a motion by plain- 
tiff for leave to serve a supplemental 
complaint cannot be made, pending 
an appeal to the court of appeals, 
from an order of the appellate divi- 
sion affirming a judgment against 
plaintiff). 

{a] A petition to file an ancillary 
bill, made after an appeal from a 
decree dismissing the original bill, 
is properly denied as there is nothing 
to amend. Chappell Chemical, ete., 
Co. v. Sulphur Mines Co., 85 Md. 681, 
36 A 121. 

[b] Ordering reply to be filed.— 
After an appeal has been prayed for 
and allowed, the court has no further 
jurisdiction over the case and has no 
right to order the reply to be filed 
nunc pro tune. Ladd vy. Couzins, 35 
Mo. 513. 

[ec] Allowing answer.—Where an 
appeal is taken from an order ona 
demurrer to a complaint the trial 
court has no authority to grant leave 
to answer. La Crosse, etc., Packet 
Co. v. Reynolds, 12 Minn. 213. 

20. See supra § 1371 note 60. 

21. Blake v. Miller, 118 Ill. 500, 8 
NE 828; Long v. Sutter, 67 Ill. 185. 

22. See supra §§ 1370-1372. 

23. U. S.—Merrimack River Sav. 
Bank ve Clay, Centers 219 Uns. ook 
31 SCt 295, 55 L. ed. 320, AnnCas1912 
A 513 and note; Bronson v. La Crosse, 
Cuca bee COuw be Walla: LOD edna meas 
616; Spring v. South Carolina Ins. 
Co., 6 Wheat. 519, 5 L. ed. 320; Jen- 
nings v. Carson, 4 Cranch 2, 2 L. ed. 
531; U. S. v. Stone, 187 Fed. 577, 109 
CCA 267; Ex p. Collins, 151 Fed. 358; 
Blinn v. Continental Security Re- 
demption Co., 110 Fed. 265. 

Ala.—Allen v. Allen, 80 Ala. 154; 
Simpson v. McLaughlin, 4 Stew. & P. 


88. 

; 5 ACO: 
v. San Francisco Suner. Ct., 155 Cal. 
30, 99 P 359, 17 AnnCas 933; Broder 
Ven@onumin, el ab. Cals 289 cso aulolies 


Gardner vy. Stare, 6 Cal. Unrep. Cas. 
945, 69 P 426 (trustee’s accounting) ; 
Mulvey v. San Diego Super. Ct., 22 
Cale AUR bi. debe Pb 3ee Nala tv) uO) 
Angeles County Super. Ct., 11 Cal. A. 
27,1038) 2 9025 

D. C.—Hitz v. Jenks, 16 App. 530 
[rev on other grounds 185 U. S. 155, 
22 SCt 598, 46 L. ed. 851]. 

Ida.—Miller v. Pine Min. Co., 3 Ida. 
603, 32 P 207 (authority of lower 
court to quash execution issued after 
appeal). 

lowa.—Mitchell v. Roland, 95 Iowa 
314, 68 NW 606. 

La.—Jennings-Heywood Oil Syndi- 
cate v. Houssiere-Latreille Oil Co., 
114 La. 573, 38 S 458; State v. De 
Baihion, 113 La. 72, 37.8 4315 State 
v. Sommerville, 110 La. 734, 34 S 757; 
State v. Houston, 35 La. Ann. 236; 
Fink v. Martin, 10 Rob. 147. If the 
security on an appeal bond becomes 
insolvent after appeal, it is the same 
as if no Security had been given, and 
the question must be inquired into 
in the court which granted the ap- 
peal. Stanton v. Parker, 2 Rob. 550. 
See also State v. Judge Orleans 
Famen Second Dist. Ct., 23 La. Ann. 


Md.—Chappell v. Clarke, 94 Md. 
178, 50 A 527; Barnum vy. Barnum, 42 
Md... 251. 

Mass.—Joannes v. Underwood, 6 
Allen 240 (holding that, under a stat- 
utory provision that the entry of 
questions arising upon appeal, etc., 
should not transfer the case, but only 
the questions to be determined, the 
lower court has authority, pending 
an appeal from a judgment sustain- 
ing a demurrer to a declaration, to 
order plaintiff to furnish an indorser 
for costs, and, in case of his failure 
to do so, to order nonsuit). 

Miss.—Lamb v. Rowan, 81 Miss. 
369, 33 S 4; Buckley v. George, 71 
Miss. 580, 15 S 46. 

Mo.—State v. Guthrie, 245 Mo. 144, 
152, 149 SW 305 [quot Cyc]. 

Mont.—State v. Second Judicial 
Dist. Ct., 22 Mont. 241, 56 P 281. 

N. J.—Ashby v. Yetter, 78 N. J. 
Magee, .¢s A 799) 

N. Y.—Peo. v. New York Bd. of 
Education, 141 N. Y. 86, 35 NE 1087; 
Bowman v. Cornell, 39 Barb. 69; Wil- 
kes v. Henry, 4 Sandf. Ch. 390. 

N. C.—Herring v. Pugh, 126 N. C. 
852, 36 SE 287 (placing the authority 
of the lower court upon the statute 
which provides that an appeal shall 
stay further proceedings upon the 
judgment appealed from, etc. but 
that the court may proceed upon mat- 
ter not affected by, or embraced in, 
the judgment appealed from); Hin- 
son v. Adrian, 91 N. C. 372. But the 
court may decline to exercise the dis- 
cretionary power given it under the 
above statute, and may refuse to dis- 
pose of a collateral matter which is 
not important under the decision. 
Penniman v. Daniel, 91 N. C. 431. 

Oh.—Goode v. Wiggins, 12 Oh. St. 
341 (petition in error). 


diction of the property or funds in controversy 


Okl.—Herert v. Wagg, 27 Okl. 674, 
678, 117 P 209 [cit Cyc]. 

Pa.—New Brighton, etc. R. Co.’s 
Appeal, 105 Pa. 13 (holding that, for 
the purposes of preserving the status 
in quo of the parties on an appeal 
from a decree in equity, the court 
below may, if necessary, issue an 
attachment). 

Tex.—Hx p. Lohmuller, 103 Tex. 
474, 129 SW 834, 29 LRANS 303. 

Ww. Va. —Mingo County Bank v. 
Rawl Coal, etc., Co., 67 W. Va. 9, 66 
SE 1070; Crawford v. Fickey, 41 W. 
Va. 544, 23 SE 662. 

Sask.—Huggard v. Ontario, etc., 
Land ‘Corp. No. 2, 1 ‘Sask “he 475 
9 WestLR 38. 

Partial removal or appeal affecting 
pela 3 matters see supra §§ 1370— 


[a] Compelling the return of pa- 
pers by a former attorney.—Peo. v. 
New York Bd. of Education, 141 N. 
Y. 86, 35 NE 1087. 

[b] Directing the repayment of 
money deposited for costs.—Kokomo 
Straw Board Co. v. Sachs, 7 NYS 179. 

[c] Reference pending appeal sus- 
tained as to matters not involved in 
the appeal see Herbert v. Wagg, 27 
OL GCA rie Paez 9e 

[d] Payment into court. — Not- 
withstanding pendency of appeal 
from a decree for less than is claimed 
by appellant, the trial court may 
allow payment into court of the 
amount claimed and costs, as this 
does not affect the decree, whereupon 
appellee can have the appeal dis- 
missed. Mingo County Bank vy. Rawl 
Coal ete., Co., 67 W. Va. 9,,-66 SE 

[e] A scire facias is a new and 
independent action, and proceedings 
upon the scire facias are not removed 
by a writ of error removing the rec- 
ord in the cue action. Greenway 
Vaybare, (Gn Nemde 305. 

[f] Alimony aa counsel fees.— 
(1) In some states, where the statute 
permits an allowance of temporary 
alimony or for counsel fees to be 
made from time to time during the 
pendency of an action for divorce or 
separation, it is held that the lower 
court retains jurisdiction to make 
such allowance pending an appeal. 
Reilly, v. Reilly, 60 Cal. 624 (and 
supreme court has no such power); 
Roby: v. \Roby,, 9, Ida. 371,, 74 P9594 
3 AnnCas 50 and note; Hunter vy. 
Hunter, 100 Ill. 477 (and application 
cannot be made to supreme court); 
Rohrback v. Rohrback, 75 Md. 317, 23 
A 610; McBride v. McBride, 119 N. Y. 
519, 23 NE 1065; Ex p. Lohmuller, 103 
Tex. 474, 129 SW 834, 29 LRANS 303. 
And see Jones v. Jones, L. R. 2 P. & 
D. 333. (2) In other states it is held 
that the trial court has no power to 
make such allowance after an appeal 
is perfected, but application therefor 
must be made, if at all, to the appel- 
late court. State v. Phillips, 32 Fla. 
403, 18 S 920; Shors v. Shors, 133 
Iowa 22, 110 NW 16 (holding that 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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pending the appeal or writ of error,24 and it may 
make all orders in reference thereto necessary to 
preserve it until the appeal is finally disposed of.?° 
It may make an order providing for the renting 
or leasing of property,?° or may order investment 
of funds resulting from the sale of property under 
an order made pending litigation.2? 
land is sold under a decree of the court at a mas- 
ter’s sale, a purchaser may be compelled to com- 
An appeal interposed after a 
decree for a sale has been essentially executed 


plete his purchase. 


Code § 8177, providing that the court 
may order either party to pay the 
clerk a sum of money for the separate 
support and maintenance of the ad- 
verse party and the children, and to 
enable such party to prosecute or de- 
fend the action, does not authorize 
the trial court to grant temporary 
alimony pending an appeal, the juris- 
diction of such a proceeding being 
transferred to the supreme court by 
the appeal); Kjellander v. Kjellander, 
NOmican. p12 i326) 17.0, 45) GRANS 
943 (holding that the supreme court 
has the power to allow temporary 
alimony to a party pending an appeal, 
to order the payment of attorney’s 
fees or suit money, and to provide 
for the temporary custody of chil- 
dren); Lewis v. Lewis, 20 Mo. A. 546; 
Lake v. Lake, 16 Nev. 363 [reh den 
17 Nev. 230,30 P 878]; Cralle v: 
Cralle, 81 Va. 773. See also Divorce 
{14 Cye 733, 750, 766]. 

ig] Payment of fees and expenses 
of counsel out of fund under stipula- 
tion.— Where, pending a suit by the 
United States to recover misappro- 
priated funds from a federal disburs- 
ing officer, it was stipulated that, in 
consideration of a large part of the 
money being returned to a receiver, 
the fees and expenses of the defend- 
ants’ counsel in litigation should be 
paid out of the fund, the fact that 
appeals were taken by defendants to 
the circuit court of appeals and to 
the supreme court from a judgment 
in favor of the United States, which 
was affirmed, did not deprive the cir- 
cuit court of jurisdiction to make al- 
lowances thereafter out of the fund 
in accordance with the stipulation. 
U. S. v. Stone, 187 Fed. 577, 109 CCA 
267. 
. {h] Waking deposition of nonresi- 
dent witness.—Under Code Civ. Proc. 
§ 946, providing that notwithstanding 
an appeal and a stay of proceedings 
the superior court. may proceed on 
any other matter embraced in the 
action and not affected by the appeal, 
and § 1049, providing that an action 
is pending from its commencement 
until final determination on appeal, 
and §§ 2020, 2021, providing that the 
deposition of a witness out of the 
state may be taken at any time after 
the service of the summons or the 
appearance of defendant, the superior 
court may, pending an appeal, order 
a commission to take the deposition 
of a nonresident witness for use on 
a new trial on reversal, where he is 
the only witness on a material point, 
and is under sentence of death, al; 
though such sentence is subsequently 
commuted . to imprisonment. San 
Francisco Super. Ct. v. San Fran- 
PCISCOn Abo Cal, 30; 99 7b 1359, 17 Ann 
Cas 993 and note. To same effect 
under Indiana statute Long y. Straus, 
124 Ind. 84, 24 NE 664. Contra under 
a New York statute. McColl v. 
en Mut. Ins. Co., 44 HowPr (N. Y.) 

24. Cal.—Broder v. Conklin, 121 
Calessg, os EY! 197” 

Ky.—Parrish v. Ross, 95 Ky. 318, 
"25 SW 266, 15 KyL 682. 
' La.—State v. Judge Orleans Parish 
Second Dist. Ct., 28 La. Ann. 882; 
State v. Porte, 27 La. Ann. 431. 

. Mo.—State v. Guthrie, 245 Mo. 144, 
“149 SW 305. 
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Va.—Fairfax v. Muse, 4 Munf. (18 
Was) eae 


_la] Directing payment of fund on 
giving bond.—Where a receiver is 
discharged, and the funds in his 


hands are turned into court on a 
Stipulation that defendant shall give 
a bond to account for the amount, 
after judgment for defendant and the 
filing of appeal bond by plaintiff, the 
court can order the fund paid to 
defendant notwithstanding the ap- 


peal. Broder v. Conklin, 121 Cal. 289, 
Se Pastore 
[b] Requiring bond as condition 


of delivery of property or fund.—lIt 
is proper to refuse an intervener’s 
motion to require plaintiffs to give 
bond as a condition of receiving the 
fund in controversy pending an ap- 
peal by intervener, where he does not 
allege that plaintiffs are insolvent, 
and does not offer to execute a bond 
to indemnify them from loss; but on 
such a showing or offer an order re- 
quiring bond should be made. Claf- 
lin v. Pfeifer, 84 Tex. 23, 19 SW 297; 
Polk v. King, 19° Tex. Civ. A. 666, 48 
SW 601. 

{c] In New Jersey in a late case, 
reviewing prior cases, the rules in 
that state are laid down as follows: 
(1) “Pending an appeal from an or- 
der or decree of the court of chan- 
cery, application may be made either 
to the court of errors and appeals or 
to the court of chancery for leave to 
execute the order or decree of the 
chancery court so far forth as may 
be necessary for the protection and 
preservation of the subject of the 
appeal, and such an order will be 
made when the exigencies of the sit- 
uation call for it; but no order will 
be made that would destroy or im- 
pair the subject of the appeal.’ Ash- 
by ave Velterse(ea Ne Jeo. go) Les: 
78 A 799. (2) “If the procedure in 
the court of chancery sought to be 
had after the cause has been appealed 
is one calling for a new step or pro- 
ceeding in that court in aid of the 
order or decree appealed from (for 
the protection and preservation of 
the subject of the appeal), applica- 
tion for leave to so proceed must be 
made to that court as it invokes 
original jurisdiction, and the court of 
errors and appeals, which is a court 
of appellate jurisdiction only, has no 
power to put such proceedings in 
motion in that court; nevertheless, 
application for leave to so proceed in 
the court of chancery may be made 
in the first instance to the court of 
errors and appeals, at the election of 
the moving party, but such leave is 
not required; the advantage of such 
leave from the court of errors and 
appeals would be to forestall an ap- 
peal from the order made in ¢han- 
cery, although such appeal would not 
of itself operate to stay the order of 
the chancery court; but, if an order 
to proceed in chancery should be 
obtained from that court without 
leave first had from the court above, 
application to the appellate court to 
stay the order of the court below 
would be open to the appellant. It 
must be obvious that an order to pro- 
ceed in the court below, made on 
leave from the court above, could no 
more be appealed than could a final 
decree made on a remittitur from the 
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cannot be permitted to supersede the completion 
of the purchase.?8 
manner as to execute its judgment, place the prop- 
erty or funds beyond the control of the ultimate 
result of the litigation, or destroy the subject mat- 
ter of the appeal.?° 

2. Appointment or Discharge of Re- 
ceiver and Preservation of Property or Rights.°° 
Upon such a step becoming necessary for the pre- 
servation and conservation of property pending the 
appeal, a receiver may be appointed *+ upon proper 


But it cannot proceed in such a 


court of last resort. That court's 
decision on any matter being of 
course an absolute finality.” Ashby 
v. Yetter, supra. 

25. State v. Guthrie, 245 Mo. 144, 
149 SW 305; Hinson v. Adrian, 91 
And see other cases supra 


[a] After an attachment is dis- 
solved and an appeal taken the court 
may allow twenty days or less in 
which the party may give an under- 
taking to hold the property pending 
appeal, during which time the sheriff 
shall hold the property. If he fails 
to give the bond the sheriff’s duty is 
to return the property to the party 
entitled to it, amd if he refuses he 
may be compelled to do so by man- 
damus. State v. Cunningham, 9 Nebr. 
146, 1 NW 1011. 

[b] Setting aside sale under exe- 
cution.— When a decree has been ren- 
dered by a court of equity, and an 
appeal has been prosecuted to the 
supreme court from such decree, the 
chancellor no longer has such juris- 
diction of the cause as would enable 
him to render any further decree 
affecting the rights and equities of 
the parties pending the appeal; but 
the court may prevent any abuse of 
its process and may entertain a mo- 
tion to set aside a sale of land under 
an execution issued on the decree 


appealed from. Allen v. Allen, 80 
Ala. 154. 

26. Parrish) Ve mROSSs 100 evan les 
25 SW 266, 15 Kyl 682; Adkins v. 


Edwards, 83 Va. 316, 2 SH 439; Moran 
v. Johnston, 26 Gratt. (67 Va.) 108. 


27. Spring v. South Carolina Ins. 
Co., GEWiheat. (CU. Ses bln tb, lee weds 
320; Eiinson v. Adrian, 91 NiCGrs 72s 


28. Brasher v. Cortlandt, 2 Johns. 
Cin, KONG S45)! SORE 

[a] An appeai from an order re- 
fusing a resale will not of itself have 
the effect to prevent the purchaser 
from completing his purchase. The 
appeal stayed only the proceedings 
upon the order appealed from. The 
appellants were not entitled to an 
order staying the purchaser from 
completing his purchase, and taking 
possession of the property in the 
meantime, without giving security 
for the rents and profits of the 
premises, and that no waste -thereof 
should be committed pending the ap- 
peal. American Ins. Co. v. Oakley, 
9 Paige (N. Y.) 496, 38 AmD 561. 

29. Ashby v. Yetter, 78 N. J. Hq. 
173, 78 A 799; Van Houten v. Hall, 
(N. J. Ch.) 66 A 1085. And see supra 
Set ovios 

30. Supersedeas or stay pending 
appeal see infra §§ 1406, 1457. 

31. Ark.—Coleman y. Fisher, 66 
Ark. 48, 48 SW 807. 

La.—Jennings-Heywood Oil Syndi- 
cate v. Houssiere-Latreille Oil Co., 
114 La. 573, 38 S 458; State v. De 
Ballon ldo ambien me ete be 

Mo.—State v. Guthrie, 245 Mo. 144, 
152, 149 SW 305 [quot Cyc]. 

Nebr.—Buck v. Stuben, 63 Nebr. 
273, 88 NW 483. 

N. Y.—In re Hancock, 27 Hun 575; 
Fellows v. Heermans, 13 AbbPrNS 1. 
See also Colwell v. Garfield Nat. 
Bank, 119 N. Y. 408, 23 NE 739 (time 
of appointment). 
ae a ge v. Elam, 2 Tenn. Ch 
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application being made to the court below or to the 
appellate court, according to the circumstances ;** 
or an existing receivership may be continued pend- 
ing the appeal,** or an order made changing re- 
ceivers.*4 And, generally, the pendency of an ap- 
peal in a receivership case does not prevent the 
court from taking such proceedings and making 
such incidental or collateral orders as may be neces- 
sary to preserve the assets or property and protect 
the rights of the parties.2° This authority is also 
exercised under statutory provisions.*® And, in a 
case where the appointment of a receiver is a matter 
ancillary to the main proceedings, the court may, 
after appeal has been taken, hear and determine a 
motion for the discharge of the receiver.** In some 
jurisdictions a receiver may be appointed by the 
appellate court.2 But a receiver cannot be ap- 
pointed by the lower court, pending an appeal, 
where the appointment is in furtherance of the en- 


Tex.—Butts v. Davis, (Civ. A.) 149] property during the pendency of the 
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forcement of the judgment or order appealed from, 
and such judgment or order has been superseded.*® 

[§ 1387] 38. Restraining Orders. By virtue of 
its inherent or its statutory powers, an appellate 
tribunal may, pending the determination of an ap- 
peal upon its merits, issue an order of supersedeas 
or injunction to prevent the execution of the judg- 
ment, protect or enforce its jurisdiction, or preserve 
the status in quo of the parties.4® But, as a rule, 
a restraining order will not be granted by the ap- 
pellate court, unless it is essential to a due and ef- 
fective exercise of its jurisdiction and adequate re- 
lief cannot be had by application to the lower 
court.44 On the other hand, if the purposes of jus- 
tice require it, and to avoid irreparable injury or 
multipheity of suits, the lower court may order 
a continuance of the status in quo or may make any 
necessary restraining orders to preserve the rights 
of the parties pending the appeal.4? These rules 


Ont.—Copeland-Chatterson Co., v. 


SW 741 (on notice to cure the irregu- 
larity of an ex parte order of ap- 
pointment from which appeal _ is 
pending); Stone v. Stone, 18 Tex. Civ. 
A. 80, 43 SW 567 (in divorce proceed- 
ings). 

Va.—Adkins v. Edwards, 83 Va. 
316, 2 SE 489; Moran v. Johnston, 26 
Gratt. (67 Va.) 108. 

W. Va.—Beard v. Arbuckle, 19 W. 
Va. 145, 

Ont.—Embree v. McCurdy, 14 Ont. 
L. 325, 10 OntWR 131. 

[a] Refusal of first receiver to 
act.—Where, after an appeal has been 
taken in an action in which a receiver 
has been appointed, the receiver re- 
fuses to act, the trial court has power 
to appoint another. Simpson v. Mc- 
Laughlin, 4 Stew. & P. (Ala.) 88. 

32. Coleman v. Fisher, 66 Ark. 43, 
48 SW 807; Ashby v. Yetter, 78 N. J. 
Eq. 173, 78 A 799; Matter of Hancock, 
27 Hun (N. Y.) 575; Graves v. Ma- 
guire, 6 Paige (N. Y.) 379; Jenkins v. 
Hinman, 5 Paige (N. Y.) 309; Hart v. 
Albany, 3 Paige (N. Y.) 381. 

[a] Application by parties to an- 
other suit.—The preservation of the 
funds being the chief object, the 
court may entertain a motion for the 
appointment of a receiver, made by 
the plaintiff in another suit involving 
the same _ property. Lottimer v. 
Lord, 4 . D. Smith (N. Y.) 183. 

{[b] Supplemertal proceedings.—A 
motion for a receiver in supplemental 
proceedings to take possession of the 
property of a debtor may be made 
before the judge, pending an appeal 
to him from the ruling of the clerk 
upon other questions. Coates v. Wil- 
kes, 92 N. C. 376. 

83. Morbeck v. Bradford-Kennedy 
Co., 18 Ida. 458, 110 P 261. See infra 
§ 1406. 

34. Hitz v. Jenks, 16 App. (D: C.) 
530 [rev on other grounds 185 U. S. 
155, 22 SCt 598, 46 L. ed. 851]. 

85. Blinn v. Continental Security 
Redemption Co., 110 Fed. 265. 

Effect of supersedeas or stay see 
infra § 1457. 

86. Coleman v. Fisher, 66 Ark. 43, 
48 SW 807; Mitchell v. Roland, 95 
Iowa 314, 63 NW 606; Buck v. Stu- 
pen, 63 Nebr. 273, 88 NW 483 (holding 
that, after a confirmation of sale of 
mortgaged premises, and an appeal 
from such order by defendant, the 
trial court may, in a proper case, 
when necessary to protect the mort- 
gagee’s interests, appoint a receiver 
to. collect the rents pending the deter- 
mination of such appeal); Eastman 
v. Cain, 45 Nebr. 48, 63 NW 123 (con- 
struing Code Civ. Proc. § 256). See 
also Colwell v. Garfield Nat. Bank, 
119 N. Y. 408, 23. NE 739. 

[a] Statute authorizing appoint- 
ment pending action.—A_ statutory 
provision authorizing the appoint- 
ment of a receiver to take charge of 


action authorizes such an appoint- 
ment after an appeal has been taken. 
Mitchell v. Roland, 95 Iowa 3814, 63 
NW 606. 

[b] Statute authorizing collateral 
action.—Under a statute giving the 
court power to proceed after appeal 
on any matter embraced in the action 
and not affected by the order ap- 
pealed from see State v. Second Ju- 
dicial “Dist. Ct.,.22 Mont.. 241, 56 (F 
281 (construing Code Civ. Proc. 
[1895] $1730): 

87. Baughman vy. Calaveras Coun- 
ty SuperCt) 12" Call bb i25 ue oe 2000: 
Treland v. Nichols, 9 AbbPrNS (N. 
mYe ent Ls 

[a] Payment of funds to party.— 
Where a party appeals and gives a 
bond only for costs, such an appeal 
does not prevent the court from ter- 
minating the receivership and direct- 
ing the payment of funds to the 
judgment plaintiff; but, where the 
plaintiffs are nonresidents and give 
no security for the return of the 
funds in case of a reversal, the court 
properly refuses to end the receiver- 
eli. Ex p. Hood, 107 Ala. 520, 18 S 

[b] Attachment.—Where the chan- 
cellor passes an order discharging 
the receiver and directs him to ac- 
count, and the receiver enters an ap- 
peal and files an appeal bond, a mo- 
tion of the administrator pendente 
lite for an attachment to compel the 
receiver to comply with the order 
will be granted. In re Colvin, 3 Md. 
Ch. 278. 

38. Pacific R. Co. v. Ketchum, 95 
U. S. 1, 24 L. ed. 347; Chemung Min. 
Co: +v Hanley, Wh da." 302) Sil) 619. 

As to power of particular appellate 
courts see Courts [11 Cyc 801 et seq]. 

39. See infra § 1452. 

40. Ark.—Nashville Lumber Co. v. 
Corbell, 84 Ark. 596, 106 SW 677; 
Union Sawmill Co. vy. Felsenthal 
Land, ete., Co., 84 Ark. 494, 106 SW 
676; Harrison vy. Trader, 29 Ark. 85. 

Colo.—Ajax Gold Min. Co. v. Hil- 
key, 30 Colo. 115, 69 P 523; Johnson 
v. Young, 13 Colo. 382, 22 P 769. 
Soke ad Benibe v. Morgan, 18 Ill. 

Ind.—Leech vy. State, 78 Ind. 570. 

Iowa.—Manning v. Poling, 114 Io- 
wa 20, 883 NW 895, 86 NW 30; Hyatt 
v. Clever, 104 Iowa 338, 73 NW 881. 

Mont.—Finlen v. Heinze, 27 Mont. 
1O7;) 698 Peso 10 Phi 

Oh.—Kent v. Mahaffy, 2 Oh. St. 498. 

Or.—Livesley v. Krebs Hop Co., 97 
Peres. 

S. C.—Salinas v. Aultman, 49 S. CG. 
378, 277 SE 3385; 

Tex.—Houston, etce., R. Co. v. Horn- 
berger, (Civ. A.) 141 SW 311; Ellis v. 
Harrison, (Civ. A.) 56 SW 592. 

Wash.—State v. Seattle Bd. of Edu- 
cation, 19 Wash. 8, 52 P 317, 67 AmS 
R 706 and note, 40 LRA 3817, 


Business Systems, 14 Ont. L. 337, 9 
OntWR 390; Embree v. McCurdy, 14 
Ont.. L, 325, 10 OntWR ‘131i. 

See also infra §§ 1408, 1409. P 

In injunction suits see infra § 1405. 

41. Ark.—Nashville Lumber Co. v. 
Corbell, 84 Ark. 596, 106 SW 677. 

Colo.—Ajax Gold Min. Co. v. Hil- 
key, 30 Colo. 115, 69 P 523; Johnson 
v. Young, 13 Colo. 382, 22 P 769. 

Tll.—Lake Shore, etc., R. Co. v. Chi- 
CAP ORCC. Ae 1 COw OG UL ie ia. 

Ind.—Chicago, ete., R. Co. v. Ken- 
ney, 29 Ind. A. 506, 68: NE 20. 

Kan.—Wall v. Culp, 82 Kan. 860, 
aoa 860 (denying restraining or- 

er). 

N. C.—Worth vy. Knickerbocker 
Trust Co., 152 N. C. 242, 67 SE 590. 
aie oben v. Franklin, 36 Oh. St. 

Or.—Hunt v. Hunt, 67 Or. 178, 182 
P 958, 134 P 1180. 

In injunction suits see infra § 1405. 

[a] Clear right to relief.—Juris- 
diction of a justice of the supreme 
court to order an injunction grant- 
ing appellant relief pending appeal 
will not be exercised unless the ap- 
pellant’s right to relief is beyond rea- 
sonable question. Silverthorne v. 
Barnwell Lumber Co., 96 S. C. 32, 
79 SE 519. 

_[b] Irreparable injury.—Compara- 
tive injury should be considered in 
determining an application to a single 
justice of the supreme court for a 
temporary injunction restraining a 
corporation from removing appellant 
from his office of general manager 
pending appeal. Silverthorne y. Barn- 
ba Lumber Co., 96 S. C. 32, 79 SE 

42. U. S.—Merrimack River Sav. 
Bank v. Clay Center, 219 U. S. 527, 
31, SCt 295, 55° Li ed. 320, AnnGag 
1912A 513; Parker v. Judges Mary- 
land Cir. Ct., 12 Wheat. 561, 6 L. ed. 
729 (holding that the circuit court 
might issue an injunction to stay 
proceedings on a judgment at law, 
notwithstanding that judgment was 
before the supreme court on a writ 
of error); New River Mineral Co. v. 
Seeley, 117 Fed. 981; Interstate Com- 
merce Commn. vy. Louisville, etc., R. 
Co., 101 Fed. 146. 

Cal.—Pasadena v. Los Angeles 
County Super. Ct., 157 Cal. 781, 109 P 
620; Mulvey v. San Diego Super. Ct. 
22 Cal. A. 514, 135 P53. 

Colo.—Ajax Gold Min. Co. v. Hil- 
key, 30 Colo. 115, 69 P 523; Johnson 
v. Young, 13 Colo. 382, 22 P 769. 

Ida.—Waters v. Dunn, 18 Ida. 450, 
110} PL 258; 

Mass.—Old Dominion Copper Min., 
ete., Co. v. Bigelow, 203 Mass. 159, 
89 NE 198, 40 LRANS 314. 

N. J.—Jewett v. Dringer, 29 N. J. 
Eq. 199 [rev on other grounds 30 N. J. 
Eq. 291]. See Cape May Yacht Club 
v. Cape May Yacht, ete., Club, 82 N. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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generally apply on appeals from orders or decrees 
granting, refusing, dissolving, or refusing to dissolve 
injunctions, but, as we shall see in another connec- 
tion, the decisions in such eases are to some extent 
conflicting, and the rule in particular jurisdictions 
often depends upon statutory provisions.*? 

[§ 1888] 4. Violation of Injunctions. 
appeal from a decree enjoining defendant from do- 
ing an act does not suspend the operation of the in- 
junction, or where the lower court properly con- 
tinues an injunction or grants a restraining order 
pending an appeal, the doing of the act enjoined 
may be punished by the lower court as a contempt 


notwithstanding the appeal.*4 


APPEAL AND ERROR 
[§ 1389] 


county.*® 
Where an 
of Judgment. 


ment.’ ’47 


H. Service of Process. 
pending an appeal from a judgment quashing a sum- 
mons served on defendant outside of the county 
plaintiff cannot cause a new summons to be issued 
in the same suit and served on defendant in the 
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It seems that 


[§ 1390] I. Settlement of Action or Satisfaction 
The pendency of an appeal does not 
prevent the parties from agreeing upon a compro- 
mise or settlement of the action or a satisfaction 
of the judgment of record,*® the satisfaction being 
‘‘the act of the party, and not an exercise of ju- 
risdiction by the court or its officers over the judg- 


IX. SUPERSEDEAS OR STAY OF PROCEEDINGS 4° 


[§ 1891] A. Definition. A writ of supersedeas 
is an auxiliary process designed to supersede the 
enforcement of the judgment of the court below, 
brought up by writ of error for review. Originally, 
it was a writ directed to an officer, commanding 
him to desist from enforcing the execution of an- 
other writ which he was about to execute, or which 


J. Eq. 204, 87 A 644 (holding restrain- 
ing orders pending appeal in language 
of decree not void as destroying sub- 
ject matter of appeal). 

N. C—wWorth v. Knickerbocker 
Trust Co., 152 N. C. 242, 67 SE 590. 

Utah.—Bullion Beek, ete., Min. Co. 
v. Eureka Hill Min. Co., 5 Utah 182, 
12 P 660. 

[a]. Chancery court.—Where an 
appeal is taken from an interlocutory 
order dissolving an injunction, made 
on bill and answer alone, pending the 
appeal a chancery court may grant 
another injunction upon a bill in the 
nature of an amended bill between 
the same parties, to be issued after 
the dismissal or termination of the 


appeal. McKim v. Odom, 3 Bland 
(Md.) 407. 
[b] Sequestration. — The trial 


court may order the sequestration of 
property which is in litigation, where 
it is necessary, even after an appeal 
has been taken. Jennings-Heywood 
Oil Syndicate v. Houssiere-Latreille 
Oil Co., 114 La. 5738, 38 S 458; State 
v..De Baillon, 113 La. 572, 37 S 481. 
But compare New Orleans v. Bilgery, 
108. a. 191, 32 S 429, 

43. See infra § 1405. 

44. Merrimack River Sav. Bank v. 
Clay -Center)) 219) °U. S527, 51; SCt 
295, 55 L. ed. 320, AnnCas1912A 513 
and note; Barnes v. Chicago Typo- 
graphical Union No. 16, 232 Ill. 402, 
SaeNEy Osc pate Lot Lu AS Ad Seo 
Injunctions [22 Cyc 1010]. 

45. Ault v. Apperson, 37 SW 61, 
18 KyL 472 (so holding where it did 
not appear that appellant offered to 
dismiss the appeal pending the hear- 
ing of the motion to quash the sec- 
ond summons). 

[a] The reason given is that “the 
reason and spirit of the law preclude 
appellant from prosecuting an appeal 
from the first judgment, and also at 
the same time prosecuting the origin- 
al suit.” Ault v. Apperson, 37 SW 61, 
18 KyL 472. 

46. Robinson y. Louisville, 13 KyL 
366 (after judgment by appellate 
court and pending petition for re- 
hearing); Wagner v. Goldschmidt, 51 
Or. 63, 93 P 689. And see Atlanta, 
ete. KR. Co. vy. Blanton, 80. Ga. 563, 
6 SE 584. But compare Sivley v. 
Sivley, 96 Miss. 134, 50 S 552 (hold- 
ing that, when an appeal is taken to 
the supreme court, the jurisdiction to 
determine the cause is thereby trans- 
ferred, and any subsequent disposi- 
tion of the case can only be made 
with its consent; and that, after ob- 
taining jurisdiction on appeal, it will 
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not allow any disposition of the cause 
by the nominal parties, where it is 
reasonably probable that the equit- 
able interest of third persons will be 
prejudiced). 

Accord and satisfaction as plea to 
writ of error see Accord and Satis- 
faction § 11. 

47. Wagner v. Goldschmidt, 51 Or. 
Go CO oo 689: 

48. Writ of prohibition see Pro- 
hibition [32 Cyc 596]. 

49. Dulin v. Pacific Wood, etc., Co., 
98 Cal. 304, 306, 33 P 123. And see 
Williams v. Bruffy, 102 U. S. 248, 
26 L. ed. 135; Tyler v. Presley, 72 
Cal. 290, 13 P 856; Montgomery v. 
King, 125 Ga. 388, 54 SE 135; Ameri- 
can Brewing Co. v. Talbot, 135 Mo. 
170, 36 SW 657. 

{a]’ Other definitions.—(1) A “su- 
persedeas, properly so called, is a 
suspension of the power of the court 
below to issue an execution on the 
judgment or decree appealed from; 
or, if a writ of execution has issued, 
it is a prohibition emanating from 
the court of appeals against the exe- 
cution of the writ.’ Hovey v. Mc- 
Donald, ‘109 U. S. 150,159, 3 SCt' 136, 
27 L. ed. 888; Staffords v. King, 90 
Med elses 14000382) CCAD SOn. SCaymn a 
writ of supersedeas is technically a 
writ to suspend the execution of a 
judgment. . its most common 
function is to stop the execution of a 
judgment at law, or a decree in 
equity, whether interlocutory or final, 
and whether for money or other prop- 
erty, or whether the said execution 
be for the performance of any other 
act under the mandate of the Court.” 
Marby v. Ross, 1 Heisk. (Tenn.) 769, 
773. (3) A “supersedeas” is a stat- 
utory remedy by which the enforce- 
ment of a decree of a court is super- 
seded or delayed during appeal. State 
v. Laflin, 40 Nebr. 441, 445, 58 NW 
936. And see Whitaker v. McBride, 5 
Nebr. (Unoff.) 411, 98 NW 877, 878. 
(4) The statutory stay of execution 
fills the place of the writ of super- 
sedeas under the older system of 
practice, although it is generally of 
broader scope because of the admin- 
istration of law and eauity in the 
same court. American Brewing Co. 
v. Talbot, 185 Mo. 170, 172, 36 SW 
657. (5) In Kentucky a statute de- 
fines “‘supersedeas” as a written or- 
der signed by the clerk. commanding 
the appellee and all others to stay 
proceedings on the judgment or or- 
der, and it suspends or stays execu- 
tion of the judgment pending appeal. 
Gardner y. Continental Ins. Co., 101 


might come into his hands. 
term is often used synonymously with a stay of pro- 
ceedings, with reference both to writ of error and 
appeal, and is employed to designate the effect of 
an act or proceeding which of itself suspends the 
enforcement of a judgment.*9 

[§ 1392] B. Operation of Appeal or Writ of Er- 


. Woolfolk v. Bruns, 


In modern times the 


SW 911, 912, 31 KyL 69; Lancaster 
Nat. Bank v. Johnson, 96 SW 433, 29 
KyL 728; Smith v. Western Union 
Tel. Co:, 83 Ky.''269, 271; Roberts v. 
Jenkins, 80 Ky. 666, 669. And see 

. S. Fidelity, ete., Co. v.. Citizens’ 
Nat. Bank, 143 Ky. 699, 137 SW 240. 
(6) A supersedeas suspends the effi- 
cacy of the judgment, but dors not, 
like a reversal, annul the judgment 
itself. Its object and effect are to 
stay future proceedings, and not to 
undo what is already done. It has 
no retroactive operation, so as to de- 
prive the judgment of its force and 
authority from the beginning, but 
only suspends them after and while 
it is itself effectual. A consequence 
of this is that whatever is done un- 
der the judgment after and while it 
is suspended, being done without au- 
thority from the judgment which is 
then powerless, should be set aside 
as improperly and irregularly done, 
but that whatever is done according 
to the judgment before the super- 
sedeas takes effect is upheld by the 
authority of the judgment and is not 
overreached by the supersedeas. Run- 
yon v. Bennett, 4 Dana (Ky.) 598, 
599, 29 AmD 431 [foll Hey v. Hard- 
ing, 78 SW 136, 25 KyL 1454; Weber 
v. Tamer, 64 SW 741, 23 KyL 1107]. 
See also Hovey v. McDonald, 109 U. 
S. 150, 3.SCt 136, 27 L. ed. 888; Ran- 
som v. Pierre, 101 Fed. 665, 41 CCA 
585; Miller v. Nuckolls, 76 Ark. 485, 
486, 89 SW 88, 113 AmSR 101, 6 Ann 
Cas 513 [cit Cyc]; Powell v. Florida 
Land, ete., Co., 41 Fla. 494, 26 S 700; 
45 Minn. 96, 47 
NW 460. 

[b] Cperation and effect of sunver- 


yee or stay see infra §§ 1446— 
[el Substitute for writ of error.— 


In Virginia a supersedeas served a 
different purpose from that which it 
was made to serve in all other states. 
In that state it was substituted for a 
writ of error in all cases in which the 
judgment of the lower court was to 
be superseded. Williams v. Bruffy, 
102 U. S. 248, 26 L. ed. 135 [cit Wing- 
field v. Crenshaw, 3 Hen. & M. (13 
Va.) 245; Burwell v. Anderson, 2 
Wash. (2 Va.) 194; White v. Jones, 1 
oon (1 Va.) 116; 1 Robinson Pr. 

{[d] The writ is directed to the 
court whose action is sought to be 
restrained, or to some one of its offi- 
cers, and is limited to restraining any 
action upon the judgment appealed 
from. Dulin v. Pacific Wood, etc., 
Co., 98 Cal. 304, 33 P1238. 


1272; sas 


ror as Supersedeas or Stay—l. At Common Law—a. 
In General. At common law a writ of error oper- 
ated, by its own inherent force, as a supersedeas of 
all proceedings on the judgment in the court be- 
low from the time it was sued out and nofice of it 
was served on the adverse party.°° 
of error came to be sued out for the purpose of de- 
lay, various acts of parliament were passed re- 
quiring security in certain cases in order that the 
writ might operate as a supersedeas.>+ 

[§ 1393] b. Second Writ of Error. At common 
law, where a first writ of error abates or is put an 
end to by the act of plaintiff in error, a second writ 
of error brought in the same court is not per se 
a supersedeas of execution.®? But it has been held 
that where a second writ of error is brought, with- 
out an intention of producing delay, immediately 
after a former one on the same judgment has been 
abated on the plea of defendants in error, the sec- 


50. U. S.—Omaha Hotel Co. v. 
Kountze, 107 U. S. 378, 2 SCt 911, 27 
L. ed. 609; Kitchen v. Randolph, 93 
U. S. 86, 23 L. ed. 810; McCarley v. 
McGhee, 108 Fed. 494. 
pein aes v. Fowler, 8 Ark. 

Conn.—Tyler v. Hamersley, 44 
Conn. 393, 26 AmR. 471, 

LOO) ly piped tags v. Bloxom, 6 Del. 

Kan.—Central Branch Union Pac. 
Be v. Andrews, 34 Kan. 563, 9 P 
213. 

Miss.—Lum v. Reed, 53 Miss. 71. 

Mo.—Missouri Pac. R. Co. v. At- 
kison, 17 Mo. A. 484; State v. Adams, 
9 Mo. A. 464; State v. Vogel, 6 Mo. 
A. 526, 

Mont.—Helena First Nat. Bank v. 
McAndrews, 7 Mont. 434, 17 P 554. * 

Stage pep p. Epley, 10 Okl. 631, 64 P 


Wis.—Hudson v. Smith, 9 Wis. 122. 

Eng.—Thorpe v. Beer, 2 B. & Ald. 
373, 106 Reprint 403; Meagher v. Van- 
dyk, 2 B. & P. 370, 126 Reprint 1333; 
Capron v. Archer, 1 Burr. 340, 97 Re- 
print 342; Braithwaite v. Brown, 1 
Chit. 238, 18 ECL 139; Ossory’s Case, 
Cro. Jac. 534, 79 Reprint 458; Cleg- 
horn y. Desanges, Gow 66, 5 ECL 
873; Moorfoot v. Chivers, 8 Mod. 373, 
88 Reprint 265; Ayres v. Lenthall, 1 
Mod. 112, 86 Reprint 771; Hughes v. 
Underwood, 1 Mod. 28, 86 Reprint 
706; Badger v. Loyd, 3 Salk. 145, 91 
Reprint 742; Perkins v. Woolaston, 1 
Salk. 321, 91 Reprint 284; Hawkins v. 
Jones, 5 Taunt. 204, 1 ECL 111, 128 
Reprint 665; Doe v. Bracebridge [cit 
Jacques v. Nixon, 1 T. R. 279, 280 
note a, 99 Reprint 1094; Bacon Abr. 
tit Supersedeas D 4; 2 Tidd Pr. 1145; 
L Tidd. Pr. 530): 

[a] Error coram vobis.—A writ of 
error coram vobis, not being a writ 
of right, but being allowed only 
where there was an affidavit of some 
error in fact, by which, in case the 
fact to be assigned for error was 
true, plaintiff's right of action would 
be destroyed, was not a supersedeas 
in itself, although execution might be 
taken out on the judgment while it 
was pending with leave of court, but 
not without such leave. Birch v. 
Triste, 8 East 412, 103 Reprint 401 
[cit Ribout v. Wheeler, Say. 166, 96 
Reprint 840]. 

[b] After determination of errors 
assigned.—(1) A writ of error was 
never allowed to operate as a super- 
sedeas after the questions raised' by 
the assignment of errors had been 
determined (Tyler v. Hamersley, 44 
Conn. 393, 26 AmR 471 [cit Arnold 
v. Fuller, 1 Oh. 458;' Ossory’s Case, 
Cro. Jac. 534, 79 Reprint 458]); (2) 
as where the errors assigned had 
been before the court upon a reserva- 
tion of the case for advice, and thus 
passed upon by the court (Tyler v. 
Hamersley, supra). 


- APPEAL AND EREKOR 


But, as writs 
writ.®> 


appeal.®¢ 


51. Omaha Hotel Co. v. Kountze, 
107 U. S. 378, 2 SCt 911, 27 L. ed. 609; 
Hudson v. Smith, 9 Wis. 122; St. 3 
Jac, Lie 8: 3'Car. 1 ec) 4 $45 13 Car it 
st. 2 ce. § 9; Bacon Abr. tit Superse- 
deas C; Bacon Abr. tit Bail in Civil 
Causes B 7. 

52. Brewster v. Cowen, 55 Conn. 
152, 10 A 509; Whetcroft v. Dorsey, 1 
Harr. & J. (Md.) 482; Dyer v. Beatty, 
3 Harr. & M. (Md.) 219; Power v. 
Frick, 2 Grant (Pa.) 306; Sheerer v. 
Greer, 3 Whart. (Pa.) 14; Cosgrove 
v. Carpenter, 5 Kulp (Pa.) 132; Pe- 
ters’ Hst., 1 WklyNCas (Pa.) 406; 
Birch v. Triste, 8 East 412, 103 Re- 
print 401; Duncombe’s Case, 1 Mod. 
285, 86 Reprint 888; Hartop v. Holt, 
1 Salk. 263, 91 Reprint 231; Jenkins 
v. Bates, Str. 1015, 93 Reprint 1003; 
Buller v. Pina, Str. 880, 93 Reprint 
913; Entwistle v. Shepherd, 2 T. R. 
78, 100 Reprint 43. 

[a] Error after appeal.—So under 
an act of congress requiring the su- 
persedeas bond to be executed within 
ten days from the judgment or decree 
in order that a writ of error shall 
operate aS a Supersedeas, where an 
appeal was taken instead of a writ of 
error, and after the lapse of ten days 
defendant sued out a writ of error 
to bring the case to the supreme court, 
it was held that the writ of error 
could not operate to supersede an 
execution issued after the expiration 
of ten days. Saltmarsh v. Tuthill, 
12 How. (U. S.) 387, 13 L. ed. 1034. 

[b] Dismissal for want of cita- 
tion on error.—aAnd where a case 
pending in error was dismissed for 
want of citation, and after ten days 
the party issued out another writ, the 
second writ could not operate as a 
supersedeas. Hogan y. Ross, 11 How. 
(U. S.) 294, 13 L. ed. 702. 

53. Dutton v. Tracy, 4 Conn. 365. 

54. Brace v. Squire, 2 D. Chipm. 
Vita” 49: 

55. Hardeman v. Anderson; 4 How. 
GUS) 4.6405 13) iw ed. 1138; 

56. Hovey v. McDonald, 109 U. S. 
150, 3 SCt 136, 27 L. ed. 888; Penn- 
sylvania R. Co. v. National Dock, 
Cty ita COn 04 ING ad ele O4 ipo omen 
433; Hudson v. Smith, 9 Wis. 122; 
Huguenin vy. Baseley, 15 Ves. Jr. 180, 
33 Reprint 722. 

57. U. S.—Hovey v. McDonald, 109 
U. S. 150, 3 SCt 888, 27 L. ed. 888; 
Butcher’s Assoc. v. Slaughter House 
Co., 4 F. Cas. No. 2,234, 1 Woods 50. 

Ark.—Davis v. Tarwater, 13 Ark. 
52. 

Md.—Thompson v. McKim, 6 Harr. 
& J. 302; Ringgold’s Case, 1 Bland 


'5 [cit Waldo v. Caley, 16 Ves. Jr. 


206, 33 Reprint 962]. 
N. J.—Doughty v. Somerville, etc., 
Ri. Cox. et SNe ae 20s) 6295, 5 PAT DE ere 
N. Y.—Hart v. Albany, 3 Paige 381; 
Green v. Winter, 1 ‘Tohns. Ch. 77. 
Pa.—Clark v. Pittsburgh Natural 
Gas Co., 6 Pa. Dist. 173 [cit Harring- 
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ond writ will operate as a supersedeas;>* and the 
rule that a second writ of error is not a supersedeas. 
where the first writ abates by fault of the party 
does not apply where the first writ is void.®* It. 
has been held that if plaintiff in error sues out a 
writ of error after the case has been docketed and 
dismissed on the first writ, the appellate court may, 
when the case appears to require it, order a super- 
sedeas to stay all proceedings pending the second 


[§ 1394] 2. In Equity. Formerly, in England, 
an appeal to the house of lords had per se the 
effect to stay proceedings in chancery pending the 
That rule has since been changed, and 
now the general rule there is that an appeal does 
not stay proceedings or execution, and a stay can 
be effected only by an order of the chancellor, on 
application made for that purpose, or by a special 
order of the house of lords.5? The latter rule has 


ton v. Harrington, L. R. 5 Ch. 564; 
Barrs v. Fewkes, L. R. 1 Eq. 392]. 

Wis.—Hudson v. Smith, 9 Wis. 122. 

Eng.—Otto v. Lindford, 18 Ch. D. 
394; Atty.-Gen. v. Swansea Impr. etc., 
Co., 9 Ch. D. 46; Macnaghten v. 
Boehm, 1 Jac. & W. 48, 37 Reprint 
293; Way v. Foy, 18 Ves. Jr. 452, 34 
Reprint 388; Willan v. Willan, 16 Ves. 
Jr. 216, 33 Reprint 966;° Waldo we 
Caley, 16 Ves. Jr. 206, 33 Reprint 962; 
Huguenin v. Basely, 15 Ves. Jr. 180, 
33 Reprint 722; Gwynn v. Lethbridge, 
14 Ves. Jr. 585, 33 Reprint 645; St. 
Paul v. Morris, 9 Ves. Jr. 316, 33 Re- 
print 624. See also Atherton v. Brit- 
ish Nation Assur. Co., L. R. 5 Ch. 720; 
Rowley v. Adams, 9 Beav. 348, 50 
Reprint 377; Wood v. Milner, 1 Jac. & 
W. 636, 37 Reprint 510. : 

[a] History in England. — “The 
jurisdiction of the House of Lords in 
England, relative to appeals from the 
Court of Chancery 2778 Vo was tor 
a long time contested. . . . Dur= 
ing this contest, it was a matter of 
course that the lords, for the purpose 
of sustaining the jurisdiction which 
they claimed, should prohibit the re- 
spondents from taking any steps in 
the cause, in the Court of Chancery, - 
pending the appeal; whatever in- 
jury he might sustain by the delay. 
Hence it became the law of the ap- 
pellate court, that the mere present- 
ing an appeal to the House of Lords, 
suspended all proceedings whatever 
in the court below. And so far was 
this principle carried, that as late as 
1772 it was supposed that an appeal 
had the effect of totally suspending 
the jurisdiction of the lord chancel- 
lor as to the whole suit, until the 
decision of the lords on the appeal. 
But in the case of Pomfret v. Smith, 
Palmer Proc. H. L. 9, which came 
before Lord Apsley at that time, he 
decided that his jurisdiction was sus- 
pended only as to the matter ap- 
pealed from; but that it was not to- 
tally suspended, so as to prevent a 
proceeding as to any other matter in 
the cause. (Palmer Proc. H. L. 9.) 
The jurisdiction of the lords being 
finally established, and haying re- 
mained for a long time undisputed, 
they _saw the necessity of permitting 
the Court of Chancery, during the re- 
cess of Parliament, to take such pro- 
ceedings in the cause, pending the 
appeal, as the lord chancellor might 
deem requisite for the preservation 
of the rights of the parties. At 
length this practice became so fully 
established, that in the case of Burke 
v. Browne, 15 Ves. Jr. 184, 33 Reprint 
723, the lords decided that an appeal 
did not stay any of the proceedings, 
even upon the point appealed from, 
without an express order of the ap- 
pellate court; unless the lord chan- 
cellor, in the exercise of a judicial 
discretion, thought proper to suspend 
the proceedings, wholly or in part, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a 
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been adopted in some jurisdictions in the United 
States in the absence of statutory provision or 


rules of court to the contrary.®8 


[§ 1395] 3. In the United States. 
not all, jurisdictions in the United States super- 
sedeas and stay of proceedings are the subject of 
statutory provision, and the rule very generally ob- 
tains that an appeal or writ of error does not per 
se operate as a supersedeas, but in order that it 
may so operate the court must so order, or a bond 
or other security must be given, or other conditions 
complied with, according to the provisions of the 
Under some statutes, however, the per- 
fecting of an appeal in compliance with the statu- 
tory requirements, without more, operates as a su- 


statute.®° 


pending the appeal.” Hart v. Albany, 
3 Paige (N. Y.) 381, 383 (per Wal- 
worth, Ch.). 

. 58. Hovey v. McDonald, 109 U. S. 
150, 8 SCt 136, 27 L. ed. 888: McAlpin 
v. Universal Tobacco Co., (N. J. Ch.) 
55 A 999; National Docks, etc., R. Co. 
v. Pennsylvania R. Co., 54 N. J. Eq. 
Onn) oo | AN) 936)e[cit > Bitchcock’ vz 
Rhodes, 42 N. J. Eq. 495, 8 A 317; 
Ratzer v. Ratzer, 29 N. J. Hq. 162; 
Schenck v. Conover, 13 N. J. Eq. 31; 
West v. Paige, 9 N. J. Eq. 203]; Clark 
v. Pittsburgh Natural Gas Co., 6 Pa. 
Dist. 173. And see infra § 1395. 

59. U. S.—Wallen v. Williams, 7 
Cranch 278, 3 L. ed. 342; In re Na- 
tional”! Lock, ete; Co;,).155 Fed, 6905 
Marmenrs:> Lig&iot. Co. we Central: RR: 
Co., 8 F. Cas. No. 4,664, 4 Dill. 546. 

Ark.—Meeks v. State, 80 Ark. 579, 
98 SW 378. 

Cal.—Bradley Co. v. Mulcrevy, 166 
Cal. 325, 136 P 60; Peo. v. San Luis 
Obispo Bank, 159 Cal. 65, 112 P 866, 
37 LRANS 934; Sarthou v. Reese, 151 
Cal. 96, 90 P 187; Reed Orchard Co. v. 
Yolo County Super. Ct., 19 Cal. A. 648, 
128 P 9, 18; Jenner v. Murphy, 6 Cal. 
A. 434, 92 P 405. 

Colo.—Mulligan y. Smith, 32 Colo. 
404, 76 P 1063. 

D. C.—Byrne v. Morrison, 25 App. 
12. 

. Ga.—Massachusetts Bonding, 
Co. v. Realty Trust Co., 139 Ga. 

77 SE 86; Ivey v. Payne, 136 Ga. 
71 SE 886: Nipper v. Nipper, 133 Ga. 
216, 65 SE 405; Stokes v. Stokes, 126 
Ga. 804, 55 SE 1023; Montgomery v. 
King, 125 Ga. 388, 54 SE 135; Gustoso 
Cigar Mfg. Co. v. Ray, 117 Ga. 565, 
43 SE 984; Ryan v. Kingsbery, 88 Ga. 
361, 14 SE 596; Cummings v. Clegg, 
$2'Ga..763, 9 SE 1042; Perkins v. 
Rowland, 69 Ga. 661; Allen v. Savan- 
nah, 9 Ga. 286; Doe v. Péeples, 1 
Ga. 1; Johnston v. Pinkston, 12 Ga. 
A. “B85, 77 SE 1075. 

¥da.—Roberts vy. Kartzke, 18 Ida. 
Soe, 111 Pd. 

“ Jll.—A writ of error does 
se operate as a supersedeas. Lancas- 
ter v. Snow, 184 Ill. 163, 56 NE 416. 
Contra as to appeal see infra note 60. 

Ind.—Waring v. Fletcher, 152 Ind. 
620, 52 NE 203; June v. Payne, 107 
Ind. 307, 7 NE 370, 8 NE 556 (appeal 
in vacation). 

Iowa.—Boynton v. Church, 148 Io- 
wa 197, 127 NW 210; Hendryx v. 
Evans, 120 Iowa 310, 94 NW 853; 
Watson vy. Richardson, 110 Iowa 698, 
80 NW 416, 80 AmSR 331; Allen v. 
Church, 101 Iowa 116, 70 NW 127. 

Kan.—Brown v. Wilkerson, 82 Kan. 
553, 108 P 816; Central Branch Union 
Pac. R. Co. v. Andrews, 34 Kan. 563, 
9 P 218; Topeka v. Smelser, 5 Kan. 
Aro 0; 48 P 874. F 

Ky.—Stratton, etc. Co. v. Meri- 
wether, 147 Ky, 577, 144 SW _ 1083; 
Eddyville Graded Common - School 
Dist. v. Kuttawa Common _ School 
Dist. No. 29, 188 Ky. 180, 127 SW 
niOuss Owensboro, etc., R. Co. v. Bar- 
clay, 102 Ky. 16, 43 SW 177, 19 KyL 
997; State Bank Vv. Vanmeter, LOB: 
Mon. 66; Freeman v. Patton, 1 J. J. 
Marsh, 193. 


not per 
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[Rc se] tae 


persedeas or stay, either generally or in particular 
eases;°° and in some cases it seems to have been 


held that statutes providing special conditions, such 


In most, if 


that an appeal 


[§ 1397] 


Md.—Middendorf v. Baltimore Re- 
frigerating, etc., Co., 117 Md. 17, 82 A 
1047 (appeal from order of sale of 
mortgaged property); Eakle v. Smith, 


24 Md. 339; Thompson v. McKim, 6 
Harr. & J. 302. 

Mich.—Pinel v. Pinel, 172 Mich. 
611, 138 NW 219; Hulan v. Wayne 


Cir. Judge, 159 Mich. 695, 124 NW 
574; Weber v. Costigan, 139 Mich, 146, 
102 NW 666. 

Minn.—Cummings Wes Edwards- 
Wood Co., 95 Minn. 118, 103 NW 709, 
106 NW 304; Dutcher v. Culver, 23 
Minn. 415; Northwestern Express Co. 
v. Landes, 6 Minn. 564. 

Nebr.—Dovey v. McCullough, 60 
Nebr. 376, 83 NW 171; Creighton v. 
Keith, 50 Nebr. 810, 70 NW _ 406; 
Home F’.. Ins. Co. v. Dutcher, 48 Nebr. 
755, 67 NW 766. 

Nev.—Brooks vy. Nevada Nickel 
Syndicate, 24 Nev. 311, 53 P 597. 

N. H.—Tandy v. Rowell, 54 N. H. 
384; Rochester, v. Roberts, 25 N. H. 
495; Grant v. Lathrop, 23 N. H. 67. 

N. J.—McAlpin v. Universal Tobac- 


co Co. (Ch.) 55 A 999; National 
Docks, etc., R. Co. v. Pennsylvania 
R. Co., 54 N. J. Eq. 167, 33 A 936. 


N. Y.—In re Meyer, 209 N. Y. 59, 
102 NE 606; Dady v. O’Rourke, 65 
App. Div. 465, 72 NYS 827; Bracken 
v. Atiantic Trust Co., 36 App. Div. 67, 
55 NYS 506; Klinker v. Third Ave. 
ar Cou ose A DD Dives > DiGme Do: UNS 
1012; Oakley v. Aspinwall, 3 N. Y. 
Super. 694; Amorisia v. Rando, 88 
NYS 356; Arnoux v. Homans, 32 How 
eat Seymour v. Slocum, 18 Wend. 

Okl.—State v. Thirteenth Judicial 
Dist. (Ct; 25 ORI, 871,-103) P35 

Tex.—Castro Vv. Illies, 22 Tex. 479, 
73 AmD 27%; Allen v: Kitchen, (Civ. 
A.) 156 SW 331; Jameson vy. O’Neall, 
(Civ. A.) 145 SW 680. 

Wash.—Ahrens v. Seattle, 39 Wash. 
1168s 6S? P58. 
pak ger SER v. Orton, 30 Wis. 

Conditions precedent in general see 
infra § 1397 et seq. 

Giving bond or other security see 
infra § 1420 et seq. 

Order or allowance by court or 
judge see infra § 1407 et seq. 

[a] Error coram nobis.—A writ 
in the nature of a writ of error coram 
nobis will not of itself operate as a 
stay of proceedings. Ferris v. Doug- 
lass, 20 Wend. ¢N. Y.) 626; Ribout 
v. Wheeler, Say. 166, 96 Reprint 840. 

[b] Trial de novo on appeal.— 
Where an appeal is taken and per- 
fected from the judgment of an in- 
ferior court to a superior court, and 
the cause or matter is triable in the 
superior court de novo upon the orig- 
inal papers, the appeal operates to 
suspend further proceedings on the 
judgment from which the appeal is 
taken. Young y. State, 34 Ind. 46. 
See also supra § 1373. 

60. I1l.—In this state when an ap- 
peal is perfected the jurisdiction of 
the lower court ceases and the appeal 
operates as a stay of all proceedings 
to enforce the judgment or decree. 
Merrifield vy. Western Cottage Piano. 


as the giving of a bond, in order to effect a super- 
sedeas are merely restrictive in their character, and 


itself works a supersedeas where 


there is no statute requiring a bond or a compliance 
with other conditions.®t 

[§ 1396] 4. In Canada. 
as a supersedeas or stay is regulated in Canada by 
statute and rules of court, and the general rule is 
that, save in certain excepted cases, the judgment 
or proceedings below are superseded or stayed upon 
the appeal being perfected and bond given.®? 
C. Right to Supersedeas or Stay—1. In 


The effect of an appeal 


ete:, Co., 238 Ill. 526, 87. NE 379, 128 
AmSR 148; Cowan v. Curran, 216 Il. 
598, 75 NE 322; Anderson v. Ander- 
son, 124 Ill. A. 613; Heyman y. Hey- 
man, il TW), Aw 542. s.Contramas mce: 
writ of error see supra note 59. 
Ind.—An appeal prayed for in term 
time and perfected within the time 
limited suspends all further proceed- 
ings, but an appeal in vacation with- 
out bond does not operate as a stay. 


‘June v. Payne, 107 Ind. 307, 7 NE 370, 


8 NE 556 

Md.—Berry v. Safe Deposit, ete., 
Co:, 938 Md 240, 48 .A 502 (appeal 
from law court to supreme court in 
case taken to the law court from the 
orphans court). 

Mass.—Sunter yv. Sunter, 204 Mass. 
448, 90 NE 561; Crossman vy. Griggs, 
186 Mass. 275, 71 NE 560 (appeal 
from final decree). 

Mich.—Day v. De Jonge, 66 Mich. 
550, 33 NW 527. 

Minn. —Starbuck yv. Dunklee, 12 
Minn. 161 (appeal from order striking 
out portions of answer). 

Mo.—Parker v. Hannibal, ete., R. 
Co., 44 Mo. 415. 

Mont.—Maloney v. King, 26 Mont. 
492, 68 P 1014 (injunction). 

Nebr.— Riley Bros. Co. v. Melia, 3 
Nebr. (Unoff.) 666, 92 NW 913. 

S. C.—Steel v. Atlantic Coast Line 
R. Co., 96 S. C. 460, 81 SE 144 (where 
the effect of Code Civ. Proc. [1912] 
§ 395, providing that an appeal from 
a judgment or decree overruling a 
demurrer shall operate as a stay, un- 
less the trial justice shall order the 
trial to proceed, was considered); 
Liles v. Harris-Grimes Co., 76 SE 115 
(notice of appeal from order sustain- 
ing demurrer to answer operates as 
supersedeas); Elliott v. Pollitzer, 24 
S. C.. 81; Hammond v. Port Royal, 
etc., R. Co., 15 S. €. 10 (in both eases; 
notice of appeal from overruling of 
demurrer). 

Ss. D.—Quarnberg v. Chamberlain, 
29 S. D. 377, 137 NW 405. 

Wash.—Jordan v. Seattle, 29 Wash. 
581, 70 B54: 

[al] Municipalities and municipal 
officers.——Thus, in some states by 
statute an appeal by a city, town, or 
other municipal corporation operates 
per se as a supersedeas without the 


‘execution of any bond, and appeals 


by municipal officers representing the 
municipality have been held to be 
within the statute. Peo. v. Daly, 75 
Hun 186, 27 NYS 283; Croker v. Stur- 
gis, 38 Misc. 596, 78 NYS 77; Quarn- 
berg v. Chamberlain, 29 S. D. 377, 137 
NW 405; Jordan v. Seattle, 29 Wash. 
581, 70 P 54; Campbell v. Hall, 28 
iris 626, 69 P 12. See also infra § 

Pendency of exceptions in Massa- 
chusetts suspends power to enter 
final decree see supra § 1369. 

61. Northwestern Mut. L. Ins. Co. 
v. Park Hotel Co., 37 Wis. 125; Hud- 
son v. Smith, 9 Wis. 122. And see 
dictum in Home F. Ins. Co. v. Dutch- 
er, 48 Nebr. 755, 757, 67 NW 766. 

62. Stavert v. Campbell, 25 Ont. L. 
515, 1 DomLR 689, 3 OntWN 716, 21 
OntWR 370, 3 OntWN 591, 21 OntWR 
172; Uylaki v. Dawson, 10 Ont. L. 
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General. 


seribed by the statute.%4 


683, 5 OntWR 738; Centaur Cycle Co. 
v. Hill, 4 Ont. L. 92, 1 OntWR 401, 
7 Ont. L. 617, 3 OntWR 354; O’Dono- 
hue v. Robinson, 10 Ont. A. 622; Ros- 
siter v. Toronto R. Co., 11 OntWR 
189;° United Shoe Mach. Co. v. 
Laurendeau, 12 Que. Pr. 319. Com- 
pare Doll v. Howard, 10 Man. 635 
(as to appeal from order trans- 
ferring cause; no stay of proceed- 
ings in court to which cause trans- 
ferred). 

63. As to power of the court to 
te supersedeas or stay see infra § 
408. 

Discretion of court or judge see 


infra § 1410. 

64. : i anty, etc., Co. 
VOUS. 6222 2U.5S.. 40L, 382SCr ’ 1685 
56 L. ed. 248; Sage v. Central R. Co., 
93 U. S. 412, 23 L. ed. 933; Kitchen 
vw Randolph, 93 U. S:- 86523" i. ed: 
810; Slaughter-House Cases, 10 Wall. 
273, 19 lL. ed. 915; Baltimore, ete., R: 
Cor iv. Harris, "7 -Wall. (574, 19° Ta. ed; 
100; -Hogan v. Ross; 11 How. 294, 
13 L. ed. 702; Robinson v. Furber, 189 
Fed. 918; The Roanoke, 20 F. Cas. 
No. 11,875, 3 Blatchf. 390. 

Alaska. i 
Co., 3 Alaska 9. 

Ark.—Meeks v. State, 80 Ark. 579, 
98 SW 378. 

Cal.—Doudell v. Shoo, 159 Cal, 448, 
114 P 579; Sarthou v. Reese, 151 Cal. 
96, 90 P 187; Reed Orchard Co. v. 
Yolo County Super. Ct., 19 Cal. A. 
648, 128 P 9, 18; Jenner v. Murphy, 6 
Cal. A. 434, 92 P 405. 

Fla.—Eckman v. Meriam, 32 Fla. 
425, 14 S 41. 

Ga.—Massachusetts Bonding, etc., 
Co. v: Realty Trust 'Co., 139 Ga. 180, 
77 SE 86; Parker-Hensel Engineering 
Co. v. Shuler, 133 Ga. 696, 66 SE 800; 
Stokes v. Stokes, 126 Ga. 804, 55 SH 
1028; Gustoso Cigar Mfg. Co. v. Ray, 
117 Ga. 565, 43 SE 984 (appeal from 
discharge in bail trover); Cummings 
v. Clegg, 82: ‘Ga. 763, § SE 1042; 
Perkins v. Rowland, 69 Ga. 661; 
Johnston v. Pinkston, 12 Ga. A. 585, 
77 SE 1075. 

Tll.—Lancaster v. Snow, 184 II. 
163, 56 NE 416 (writ of error); Bry- 
ant v. Peo., 71 Til. 32. 

Iowa.—Boynton v. Church, 148 
Iowa 197, 127 NW 210; Watson v. 


Richardson, 110 Iowa 698, 80 NW 416,! 


80 AmSR 331; Allen vy. Church, 101 
Iowa 116, 70 NW 127. 

Kan.—Powell v. Bradley, 86 Kan. 
198, 119 P 548. 

Ky.—Stratton, ete., Co. v. Meri- 
wether, 147 Ky. 577, 144 SW _ 10838; 
Eddyville Graded Common School 
Dist. v. Kuttawa Common _ School 
Dist. “No, 29;' 138 Bs 180, 127 SW 
767; Louisville, Cte he: Co. v. Lu- 
cas, 120 Ky. 353, 86 SW 682, 27 KyL 
769. 

ha—aInterstate “Trust, ete:) Co. ‘Vv; 
Powell Bros., ete., Co., 124 La. 624, 
50 S 605; Upton v. Adeline Sugar Fac- 
tory Co., 109 La. 670, 33 S 725; Fisk 
v. Hart, 11 La. 479. 

Md.—Middendorf y. Baltimore Re- 
frigerating, etc., Co., 117 Md. 17, 82 
A 1047. 

Mich.—Pinel v. Pinel, 172 Mich. 
611, 138 NW 219; Markham v. Kent 
Cir. Judge, 121 Mich. 573, 80 NW 
583. 

Minn. — Cummings v. HEdwards- 
Wood Coa, 95 Minn. 118, 103 NW 709, 


As has already been stated the matter of 
supersedeas and stay of proceedings below on ap- 
peal or writ of error is in most jurisdictions, if 
not in all, the subject of express statutory pro- 
vision, and the general rule now is that a super- 
sedeas or stay can be had as a matter of right * 
only where it is provided for by statute, and on a 
strict compliance with the terms and conditions pre- 
The right to have an ap- 
peal or a writ of error made a supersedeas is not a 
constitutional right, and therefore the legislature may 
impose the terms upon which it shall be granted.®® 


APPEAL AND ERROR 


106 NW 304; Woolfolk v. Bruns, 45 
Minn. 96, 47 NW 460. 

Miss.—Wade v. American Coloniza- 
tion Soc., 12 Miss. 670. 

Mo.—Cuendet v. Henderson, 166 Mo. 
657, 66 SW 1079; State v. Finn, 19 
Mo. A. 557; State v. Vogel, 6 Mo. A. 


eae 
pee sie ab v. King, 26 Mont. 
492, 68 P 10 

Nebr. Pomecritt v. Michaelson, 73 
Nebr. 634, 103 NW 300, 106 NW 1016, 
10 AnnCas 1039; Creighton v. Keith, 
50 Nebr. 810, 70 NW 406; Home F. 
Ins. Co. v. Dutcher, 48 Nebr. 755, 67 
NW 766; Cooperrider v. State, 46 
Nebr. 84, 64 NW 372; State v. Meek- 
er, 19 Nebr. 444, 27 NW 427; State 
v. Judges, 19 Nebr. 149, 26 NW 723; 
Gandy v. State, 10 Nebr. 243, 4 NW 
1019; Whitaker v. McBride, 5 Nebr. 
(Unoff.) 411, 98 NW. 877; State v. 
Baxter, 4 Nebr. (Unoff.) 869, 96 NW 
647; Magruder v. Kittle, 2 Nebr. 
(Unoff.) 418, 89 NW 272; Morton v. 
Western Seed, etc., Co., 2 Nebr. (Un- 
off.) 131, 96 NW. 183. 

Nev.—Brooks y. Nevada ee 
Seieeaats.s 24 Nev. 311,,53 P59 

N. J.—Hoboken, etc., Ry Cos 7 Jer- 
sey City; uete;7R. Comnooin.- ds aq. 
122, 62 A 539. 

N. Y.—In re Meyer, 209 N. Y. 59, 
102 NE 606; Peo. v. Dayton, 120 App. 
Div. 814, 105 NYS 809 [rev on other 
grounds 189 N. Y. 460, 82 NE 507, 
121 AmSR 909]; Hawkins v. New 
York, a AbbPr 344; Bromagham v. 
Clapp, 6 Cow. 611. 

N. area v. Sinclair, 24 N. D. 
326, 140 NW 2 

Okl1.—State ee “Thirteenth Judicial 
Dist. Cl... 25,OK2) Sep lOSste Sib: 

Porto Rico.—Le Brun vy. Sixto, 3 
Porto Rico Fed. 492; Perez y Fer- 
nandez v. Fernandez y Perez, 1 Porto 
Rico Fed. 148. 

S. C.—Allen v. Cooley, 53 S. C. 414, 
31 SE 634. 

Tex.—Allen y. Kitchen, (Civ. A.) 
156 SW 331; Jameson vy. O’Neall, 
(Civ. A.) 145 SW 680. 

Wash.—North Shore Boom, etce., Co. 
v. Nicomen Boom Co., 52 Wash. 564, 
101 P 48; Ahrens vy. Seattle, 39 Wash. 
168, 81 P 558. 

Ont.—Centaur Cycle Co. v. Hill, 7 
Ont. L. 617, 3 OntWR 354; Robinson 
v. Harris.) 14 Ont. er Sios 

And see other cases supra § 1395; 
infra §§ 1408, 1409. 

65. Bryant v. Peo., 71 Ill. 32; Hud- 
SODLYwstath, 9: aWas, eZ. 

66. U. S.—McCourt v. Singers- 
Bigger, 150 Fed. 102, 80 CCA 56. 

Cal.—Commercial, ete, Bank vy. 
Hornberger, 134 Cal. 90, 66 P 74. 

Colo.—Daniels v. Miller, 8 Colo. 
542,°9 P18: 

Ind.—Clarke v. Evansville Boat 
Club, 40 Ind. A. 420, 82 NE 112. 

Iowa.—Haddick v. Polk County 
Tiel Ct., 164 Iowa 417, 145 NW 

io 

Kan.—Supreme aueS Ons 
Serene 57 Kan. 647, 47 P 533, 49 RM 
373. 

La.—State v. Judge Orleans Sec- 
ond Dist. Ct., 21 La. Ann. 65. 

Mich.-Luther v. Kent oe Judge, 
151 Mich. 71, 114 NW 67 

Miss.—Nesbit  v. Rodewald, 43 
Miss. 304. 

Nebr.—State v. Fawcett, 58 Nebr. 
371, 78 NW 6386. 


Fons de bbe Pe. 


rg ts9t 


On the other hand, if an appeal is taken or writ) 
of error sued out in good faith, and the appellee 
or defendant in error gives or tenders the security 
required, and complies with the other conditions, if 
any, prescribed by the statute, he is entitled to a 
supersedeas or stay as a matter of right,°® or the 
appeal or writ of error and the giving “of the bond 
itself will operate as a supersedeas or stay without 
any allowance or order of the court,®* according to 
the terms of the statute. And under some statutes, 
as we have seen, the mere perfection of an appeal, 
or suing out of a writ of error, without more, 


Nev. Ta v. Ducker, 35 Nev. 214, 
27 E Oo 

N. VY. Dady v. O’Rourke, 65 App. - 
Div. 465, 72 NYS 827; Werner v. Sy- 
rop, 121 NYS 1120. 

N. C.—Smith v. Miller, 155 N. Cc. 
247, 71 SE 355. 

Oh.—Hyde v. Bank, 49 Oh. St. 60, 
34 NE 720. 

Wash.—State _ v. King County 
Super. Ct., 30° Wash. :177,°70 P 2563 
State v. Spokane County Super. Ct., 
28 Wash. 403, 68 P 865; State v. Ben- 
son, 21 Wash. 580, 59 P 501; State’ 
v. Sachs, 3 Wash. 96, 27 P 1075. 

Wis.—Janesville v. Janesville Wa- 
ter Co., 89 Wis. 159, 61 NW 7703 
Hudson v. Smith, 9 Wis. 122. ; 
Oe ve ‘King, 2 33ie BE 

73. 

fa] In Louisiana the right to a 
suspensive appeal, which stays exe- 
cution, is the rule except in cases 
specially provided for. State v. 
Durand, 112° Gass (54; 672; 
State v. Sommerville, 110 La. 734, 34 

[b] Judgment directing delivery 
of a document or of personal prop- 
erty.—A judgment directing defend- 
ant to deliver certain shares of cap- 
ital stock to plaintiff is a judgment 
directing the delivery of a document 
or of personal property, within Code 
Civ. Proc. § 1328, providing that, if 
appeal is taken from such a judg- 
ment, it does not stay the execution 
thereof until the thing directed to be 
delivered is brought into the court 
below, or the appellant gives a writ- 
ten undertaking, as prescribed in ‘§ 
1329, in a sum fixed by the court, 
and appellant is entitled to a stay as 
a matter of right. Dady v. O’Rourke, 
65 App. Div. 465, 72 NYS 827. 

67240. $.Keyser v. Farr, 105 U. 
S. 265, 26 L. ed. 1025; Draper v. Da- 
vis, 102 U.S. 370, 26 L. ed. 121. 

Cal.—Hubbard v. University Bank, 
120 Cal. 632, 52 P 1070; Yee Chuck v. 
Quan Wo Chong Co., 81 Cal. 222, 22 
P 594, 15 AmSR 50; Olsen v. Birch, 
Duala. 99,78 igre 656. 

Ga.—Wheeéler v. Wheeler, 139 Ga. 
608,77 SE 817. 

Ind. Vara we Hartman, 143 
Ind. 224, 42 NE 7 

Ky.—Floor Vv. Boor, 87. SW . 272, 
27 KyL 894. 

Mich.—Day v. De Jonge, 66 Mich. 
550, 38 NW 527. 

Mont.—Coombs vy. Barker, 33 Mont. 
74, 81 P 737. 

Nebr.—Riley Bros. Co. v. Melia, 3 
Nebr. (Unoff.) 666, 92 NW 913. 

N. Y.—Dady v. O’Rourke, 65 App- 
Div. 465, 72 NYS.827;, Erie R. Co. vy. 
Rochester, etc., Tract. Co., 57 Misc. 
180, 107 NYS 940; Mead v. Jenkins, 
4 Dem. Surr. 84. 

Or.—Anderson vy. Phegley, 54 Or. 
102, 102-P 603. 

Tex.—Waters-Pierce Oil Co. v. 
State, 106 SW 326. 

Ont.—Stavert v. Campbell, 25 Ont. 
L. 515, 1 DomLR 689, 3 OntWN 716, 
21 OntWR 370, 3 OntwN 597 22 Ont 
WR 172; Uylaki v. Dawson, 10 Ont. 
L. 683, 5 OntWR 738 (appeal from 
order granting new trial); Centaur 
Cycle Co. v.. Hill, 4 Ont. L. 92,1 Ont 
WR 401; O’Donohoe y. Robinson, 10 
Ont. A. 622; Rossiter v. Toronto R. 


Co., 11 OntWR 189. 


See also infra § 1407. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


- 8§ 1397-1398] 


operates as a supersedeas or stay.®8 

It is alsc necessary, in ordey, 
that a party may be entitled to a supersedeas or 
stay of proceeding, that he shall comply with the 
rules of court, unless such rules are repugnant to 


Rules of court. 


statute or otherwise invalid.® 


[§ 1398] 2. Taking and Perfection of Appeal 
To operate as a supersedeas 
or stay, or to entitle appellant or plaintiff in error 


or Writ of Error.’° 


68. See supra § 1395. 

69. Ismond v. Scougale, 119 Mich. 
501, 78 NW 546. 

70. As to time of giving super- 
sedeas bond see infra § 1426. 

71. U. S.—Title Guaranty, etc., Co. 
v. U..S., 222 U. S. 401, -32 SCt 168, 56 
L. ed. 248; Western Air-Line Constr. 
Co. v. McGillis, 127 U. S. 776, 8 SCt 
1390, 32 L. ed. 324; Crane Iron Co. v. 
Hoagland, 105 U. S. 701, 26 L. ed. 
1109; Sage v. Central R. Co. of Iowa, 
93 U. S. 412, 23 L. ed. 933; Kitchen 
we Randolph, 93 U.-S: 86, 23 li. ed. 
810; Boise County v. Gorman, 19 
Wall. 661, 22 L. ed. 226; Western 
Union Tel. Co. v. Eyser, 19 Wall. 419, 
22 L. ed. 43; Rodd v. Heartt, 17 Wall. 
354, 21 L. ed. 627; O’Dowd v. Russell, 
14 Wall. 402, 20 L. ed. 857; Bigler v. 
Waller, 12 Wall. 142, 20 L. ed. 260; 
French v. Shoemaker, 12 Wall. 86, 
20 L. ed, 270; Baltimore, etc., R. Co. 
v. Harris, 7 Wall. 574, 19 L. ed. 100; 
Washington y. Dennison, 6 Wall. 495, 
18 L. ed. 863; Green v. Van Buskirk, 
3 Wall. 448, 18 L. ed:. 245; Silsby v. 
Foote, 20 How. 290,,15 L. ed. 822; 
Hudgins v. Kemp, 18 How. 530, 15 
L. ed. 511; Adams v. Law, 16 How. 
144, 14 L. ed. 880; Saltmarsh v. Tut- 
hill, 12 How. 387, 13 L. ed. 1034; Ho- 
gan v. Ross, 11 How. 294, 13 L. ed. 
702; Roberts v. Kendrick, 211 Fed. 
970, 128 CCA 468 [motion to recall 
mandate and locate order den 211 
Fed. 1024, 128 CCA 559]; Sanborn v. 
Bay, 194 Fed. 37, 114 CCA 57; Rob- 
inson v. Furber, 189 Fed. 918; Mc- 
Carley v. McGhee, 108 Fed. 494; Lo- 
gan v. Goodwin, 101 Fed. 654, 41 CCA 
573; New England R. Co. v. Hyde, 
101 Fed. 397, 41 CCA 404. And see 
In re McKenzie, 180 U. S. 536, 21 SCt 
468, 45 L. ed. 657. 

Ala.—Crowder v. Morgan, 72 Ala. 
-§35. 

Cal.—De Leanis ‘v. York, 140 Cal. 
333, 73 P 1058; Dulin v. Pacific Wood, 
etc., Co., 98 Cal. 304, 338 P 123. -: 

Colo.—-Mulligan v. Smith, 32 Colo. 
404, 76 P 1063 (filing of appeal bond 
necessary). 

D. C.—Byrne v. Morrison, 25 App. 


: Gwinn, 25 
Ida. 186, 136 P 623. 
Tll.—Holmes v. Chicago, 205 III. 
oe 68 NE 1109; Anonymous, 40 Ill. 
115i 


: Bee enone ney v. Hartman, 143 
Ind. 224, 42 NE 681; Hadley v. Hill, 
73 Ind. 442. ; 

Iowa.—Conkling v. Young, 141 
Iowa 676, 120 NW 3538; Hendryx vy. 
Evans, 120 Towa 310, 94 NW 853 
(construing Nebraska statute); Oys- 
ter v. Bank, 107 Iowa 39, 77 NW 523; 
Chicago, etc., R. Co. v. Grinnell, 53 
Iowa 55, 3 NW 819; Pratt v. Western 
face Co., 26 Iowa 241. 


Ida.—Behrensmeyer v. 


an.—Powell v. Bradley, 86 Kan. 
198, 119 P 543. 
—Asher v. Cornett, 126 Ky. 


Ky 
569, i 04 SW 347, 31 KyL 957; Leon- 
ard v. Cowling, 121 Ky. 631, 87 SW 
812, 27 KyL 1059, 89 SW 131, 28 Kyl 
145; Hunt v. Berryman, 23 Mete. 239; 
Saddler v. Glover, 1 B. Mon. 50. 

La.—Reynolds v. Fagan, 122 La. 
47, 47 S 371; O’Brien v. D’Hemcourt, 
118 La. 996, 43 S 654; Upton v. Ade- 
line Sugar Factory Co., 109 La. 670, 
33 S 725 (order of court granting a 
suspension appeal, without any step 
being taken toward completing the 
appeal, does not operate as a suspen- 
sive appeal); Gagneau v. Desonier, 
104 La. Ann. 648, 29 S 282; State v. 


APPEAL AND ERROR 


(HCI. ) Laie 


to a supersedeas or stay, the appeal must generally 


be taken or allowed by the court, according to the 
practice, or the writ of error sued out and served 
or filed, and it must be done within the time pre- 
seribed by statute * or valid rule of court.” 


It is 


held, however, that where irreparable injury might 


Judge Super. Dist. Ct., 27 La. Ann. 
697; Irby v. Fore, 23 La. Ann. 183; 
Byrne y. Riddell, 4 La. Ann. 3; Gar- 
land v. Holmes, 12 Rob. 421. 

Mich.—Castor v. Allegan Cir. 
Judge, 54 Mich. 318, 20 NW 60 (mere 
intention to appeal not enough). 

Mont.—Helena First Nat. Bank 
McAndrews, 7 Mont. 434, 17 P 554. 

Nebr.—Michigan Mut. L. Ins. Co. v. 
Klatt, 5 Nebr. (Unoff.) 305, 98 NW 
436; Magruder v. Kittle, 2 Nebr. 
(Unoff.) 418, 89 NW 272; Morton v. 
Western Seed, etc., Co., 2 Nebr. (Un- 
off.) 131, 96 NW 183 (transcript, as 
well as a petition in error, must be 
filed in appellate court). 


Vv. 


minh H.—Grant vy. Lathrop, 23 N. H. 
N. ¥.—Walz v. Humrich, 158 App. 
Div. 584, 143 NYS 806; Guilfoyle v. 


Pierce, 22 App. Div. 131, 47 NYS 899; 
Barley v. Roosa, 13 NYS 209, 20 NY 
CivProc 113; Rogers v. Paterson, 4 
Paige 450. 
eae C.—State v. Dixon, 71 N. C. 

Pa.—Pennsylvania R. Co. v. Com., 
39 Pa. 403; Dawson v. Ryan, 4 Watts 
& S. 403; Backenstoe v. O’Neil, 26 Pa. 
Co. 156; Rankin’s HEst., 7 Pa. Co. 442; 
Lundy’s Est., 3 Pa. C. Pl. 139; Thom- 
as’ App., 4 Kulp 449. 

Porto Rico.—Le Brun v. Sixto, 3 
Porto Rico Fed. 492; Perez y Fernan- 


dez v. Fernandez y Perez, ily Porto 
Rico Fed. 148. 

S. C.—Uzzell v. Horn, 71 S. C. 426, 
51 SH 253. 


Tenn.—State v. Thomas, 111 Tenn. 
384, 77 SW 667. Compare Claiborne 
v. Crockett, Meigs 607. 

Tex.-—Shapard v. Bailleul, 3 Tex. 
26; Roberts v. Landrum, 3 Tex. 16. 
a ye. —Glafcke v. O’Brien, 1 Wyo. 

[aj] Application to fix supersedeas 
bond.—But under Ballinger Annot. 
Codes & St. § 6506, relative to appeal 
bonds, which contemplates that the 
appeal bond and supersedeas may be 
included in one instrument, it was 
held that the fact that an appeal was 
not taken prior to the application to 
fix the amount of the supersedeas is 
no ground for denial of the applica- 
tion where the time for appeal has 
not expired. State v. Pierce County 
Super. Ct., 34 Wash. 123, 74 P 1070. 

[b] Failure of clerk to enter ap- 
peal.—And where an appeal is prayed 
and granted in the lower court, and 
the clerk omits to enter the appeal, 
the appellant may remove the cause 
into the supreme court by scire fa- 
cias, and by, supersedeas stay the ex- 
ecution of the decree below. Kear- 
ney v. Jackson, 1 Yerg. (Tenn.) 293. 

{c] Entry of notice of appeal, 
where the appeal is not perfected by 
giving a bond, is not sufficient to stay 
execution. Byrne vy. Morrison, 25 
App. (D. C.) 72. 

[d] Mere allowance of .appeal.— 
The granting of a prayer for an ap- 
peal from a judgment and the fixing 
of the time in which the bill of ex- 
ceptions and the appeal bond must be 
filed do not suspend the operation of 
the judgment, but the filing and ap- 
proval of the appeal bond are essen- 
tial thereto, the Practice Act § 67 
(Hurd Rev. St. [1899] p 1293), making 
the allowance of an appeal condi- 
tional on the filing of an appeal bond. 
Holmes v. Chicago, 205 Ill. 536, 68 
NE 1109. 

‘Le] Time as affected by motion 
for new trial—Under U. S. Rev. St. 


result by carrying the judgment instantly into ef- 
fect, a reasonable time for filing the appeal may be 
allowed before the judgment is executed,’* and, in 


§ 1007, which provides that in cases 
where a writ of error may be a su- 
persedeas a defendant may obtain 
such supersedeas by serving the writ 
of error within sixty days “after the 
rendering of the judgment com- 
plained of, and giving the security 
required by law,” a judgment does 
not take final effect for the purposes 
of a writ of error, where the court 
entertains ‘a motion for new trial, 
until such motion has been disposed 
of, and the writ may be served and 
filed and the supersedeas obtained 
within sixty days thereafter. San- 
born vy. Bay, 194 Fed. 37, 114 CCA 57. 

[f] Service of writ of error.—The 
filing of the original writ of error 
with the clerk of the lower court is 
equivalent to lodging a copy with 
him, as required by U. S. Rev. St.°§ 
1007, and constitutes a service of the 
writ for the purpose of a superse- 
geass McCarley v. McGhee, 108 Fed. 
494, 
[g] Service of notice by attorney 
not of record.—Service of notice of 
appeal from a judgment, with an un- 
dertaking to stay proceedings there- 
on, signed by an attorney other than 
the attorney of record, where no sub- 
stitution has taken place, is ineffec- 
tual to stay the proceedings. Shuler 
v. Maxwell, 38 Hun (N. Y.) 240. 

[h] Appeal papers not filed with 
clerk.—A writ of supersedeas issued 
by the circuit court of appeals to a 
district court, after an appeal has 
been allowed, citation signed, and 
supersedeas bond approved by a 
judge, cannot be deemed void for lack 
of jurisdiction merely because the 
appeal papers are not filed with the 
clerk of the district court until a 
subsequent day, when it is attacked 
by writ of habeas corpus in favor of 
a person committed for contempt 
because of disobeying such writ. In 
re McKenzie, 180 U. S. 536, 21 SCt 
468, 45 L. ed. 657. 

{i] In Louisiana (1) no suspen- 
sive appeal will lie from an inter- 
locutory order given to have a final 
judgment carried into effect after the 
lapse of time for taking such appeal. 
Reynolds v. Egan, 122 La. 47, 47 S 
371. (2) And where a suspensive ap- 
peal is allowed from a judgment for 
money, and it is thereafter dismissed 
for failure of appellant to furnish 
the bond required within the statu- 
tory time, no appeal thereafter al- 
lowed from the judgment of dismis- 
sal can suspend the execution of the 
judgment originally appealed from. 
Reynolds v. Egan, supra. 

72. Ismond v. Scougale, 119 Mich. 
501, 78 NW 546 (sustaining a rule of 
court providing that an order staying 
execution shall be inoperative unless 
a writ of error is issued within ten 
days after the settlement of a bill of 
exceptions). 

73. Holcombe v. Roberts, 19 Ga. 
588; Lindsey v. Lindsey, 14 Ga. 657. 
And see Byrne v. Morrison, 25 App. 

Hindman v. Field, 101 
Ky. 147, 19 KyL 322 
(where ‘it was held that, where a 
draft of a judgment authorizing cer- 
tain parties litigant to withdraw a 
sum from a fund in court is present- 
ed to the clerk before entry, both he 
and the said parties knowing that an- 
other party is about to execute a su- 
persedeas bond, the payment of the 
money is premature and deprives the 
latter party of his legal right to stay 
such payment by the execution of 


276 [8C.J.] 


Louisiana, that where an appeal to the court of 
appeals is denied by the district court the su- 
preme court may and will in a proper ease stay 
proceedings in the district court until the judges 
of the court of appeals, who are absent from the 
state, can act on a demand for a mandamus to 
compel an allowance of the appeal.’ 
ever, there is no appeal or writ of error, or an im- 
proper or unperfected appeal or writ of error, there 
is no supersedeas, even though a supersedeas bond 
is filed, for a supersedeas bond has no suspensive 
The writ of error operates as a 
supersedeas only from the time of the lodgment 
of the writ in the office of the clerk where the 


effect per se.*® 


record to be examined remains.’ 


[§ 1399] 3. Persons Entitled to Supersedeas or 
Stay. As a rule a person not a party to the pro- 
ceeding in which the judgment of the court below 
complained of was rendered cannot obtain a super- 


such bond); Michigan Mut. L. Ins. 
Co. v. Klatt, 5 Nebr. (Unoff.) 305, 98 
NW 436. 

[a] Delay in perfecting appeal.— 
Where delay in presenting an appeal 
has been occasioned by steps taken 
in good faith and with reasonable 
diligence for the purpose of exhibit- 
ing the’ whole case, an application 
not seeking to discharge the lien of 
an execution, but to stay the realiza- 
tion of the money by sale pending the 
appeal, should be granted. Merritt 
v. Jordan, (N. J. Ch.) 55 A 1001. 

74. State v. Monroe, 51 La. Ann. 
161, 24 S 790. 

75. Cal.—De Leonis v. York, 140 
Cal. (333, 73 P1058: 

Iowa. ~_Hendryx v. Evans, 120 Iowa 
310, 94 NW 853 (applying Nebraska 
statute, and holding that there was 
no supersedeas where a petition in 
error had not been filed in the ap- 
pellate court, although a supersedeas 
bond was filed); Oyster v. Bank, 107 
Iowa 39, 77 NW 523 (holding that, 
where a decree provided that ‘de- 
fendants have thirty days to file a 
supersedeas [bond], and in the mean- 
time no execution to issue,” filing the 
bond within that time did not pre- 
vent the enforcement of the decree 
after its expiration, where no appeal 
was taken); Pratt v. Western Stage 
Co., 26 Iowa 241. 

Kan.—Powell v. Bradley, 86 Kan. 
198, 119 P 5438 (filing of supersedeas 
bond ineffectual where notice of ap- 
peal has not been served). 

Ky.—Louisville v. Muldoon, 43 SW 
867, 19 AS 1886; Greene v. Buckler, 
40 SW 382, 19 KyL 286; Saddler v. 
Glover, 1 B. Mon. 50. 

Nebr.—Magruder v. Kittle, 2 Nebr. 
(Unoff.) 418, 89 NW 272. 

Porto Ricd.—Perez v. Fernandez, 1 
Porto Rico Fed. 148. 

Wash.—State v. North Shore Boom, 
ete., Co., 55 Wash. 1, 103 P 426, 107 
2196s 

And see Peo. v. Judges Macomb 
Gir CEs 1) Michini34: 

Nonappealable judgments or orders 
see infra § 1402. 

76. -Woster ‘v; ‘Kansas; (1220 WU. 1S: 
201,.5 SCt 8, 28 L. ed. 629; Kitchen 
v. Randolph, 93 U. S. 86, 23 L. ed. 
810; Boise County v. Gorman, 19 
Wall. (U. S.) 661, 32 L. ed. 226; Bal- 
timore, etc., R. Co. v. Harris, 7 ‘Wall. 
(U. s.) 574, 19 L. ed. 100; Robinson 
v. Furber, 189 Fed. 918; Moore v. 
Dunlop, Ll TRS Cass tino, #937595 ek 
Cranch C. C. 180. And see Blackerby 
v. Peo., 10 Ill. 266 (holding that the 
allowance of a supersedeas does not 
operate as a suspension of the judg- 
ment until the bond is filed and the 
writ of error issues, after which the 
clerk, under a rule of court, issues a 
certificate, the object of which’ is to 
notify those interested that all pro- 
eeedings on the judgment should be 
stayed until the determination of the 
writ of error); Chicago, ete., R. Co. v.. 
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sedeas to such judgment;’7 nor can a party obtain 
a supersedeas or stay of execution of a judgment 
‘or decree which does not affect him, or of parts 
thereof by which he is not affected.’® 
a petition of intervention to prevent ratification 
of a sale does not present facts sufficient to entitle 
intervener to such right, the decision denying the 
right of intervention bars any right to supersedeas 
by intervener in the main action." 
will not be granted on the application of a plaintiff 
in error who seeks the reversal of a judgment in 
his own favor.®® 

[§ 1400] 4. Judgments or Orders Which Are or 
May Be Superseded or Stayed—a. In General. As 


And where 


A supersedeas 


the matter of supersedeas or stay of proceedings 


Grinnell, 53 Iowa 55, 3 NW _ 819; 
Runyon y. Bennett, 4 Dana (Ky.) 598, 
29 AmD 431 (where it was held that 
the judgment of one tribunal cannot 
be deprived of its force or in any 
manner affected by the order of an- 
other until there is some evidence of 
the order among the records of that 
tribunal in which the judgment itself 
remains, or some notice of it given to 
the officers concerned in executing 
the judgment, or at least given to 
the parties to be benefited by it, and 
that it would be unreasonable to sup- 
pose that either the court which ren- 
ders the judgment, or its officers, or 
the party claiming under it, is bound 
to take notice of an ex parte order 
for a supersedeas at the moment it 
is granted); Perez v. Fernandez, 1 
Porto Rico Fed. 148. But in Clai- 
borne vy. Crockett, Meigs (Tenn.) 607, 
it was held that, where the writ of 
error and supersedeas are allowed 
upon application to a judge of the 
appellate court, the writ operates as 
a supersedeas from the allowance of 
the supersedeas, without service upon 
the clerk. 

77. Culpeper County v. Gorrell, 20 
Gratt. (61 Va.) 484. But see Baasen 
v. Hilers, 11 Wis. 277 (where it was 
held that an appeal, although taken 
by a person who has no right to take 
it because not a party, will yet stay 
proceedings if the proper undertak- 
ings are given). 

78. Warner v. Watson, 27 Fla. 518, 
8 S 842 (holding that a party to a 
decree has no right to a supersedeas 
of any feature of such decree which 
does not affect his interest); Hack- 
ley v. Hope, 2 Abb. Dec. (N. Y.) 298, 
4 Keyes 123 (where it was held that 
an appeal by a party who has trans- 
ferred all his interest in the suit, 
although accompanied by the under- 
taking provided by statute, cannot 
operate to stay the execution of the 
judgment as between other parties 
who alone are affected by the de- 


79. State v. Holmes, 59 Nebr. 503, 
81 NW 512. 

gs0. Carr v. Miner, 40 Ill. 33. 

81. Ala.—Ex p. Floyd, 40 Ala. 116. 

Alaska.—Linge v. Alaska Treadwell 
Co., 3 Alaska 9. 

Ark.—Strangways v. Ringgold, 106 
Ark. 488, 153 SW 619. 

Iowa.—Whitlock v. Wade, 117 Iowa 
153, 90 NW 587. 

La.—Platz’s Suce., 122 La. 14, 47S 
119 WattisnSouce.. 1 Lie Tan O38 pas Gas 
31. 

Mass.—Cheney v. Gleason, 125 
Mass. 166. 

Nebr.—Escritt v. Michaelson, 73 
Nebr. 634, 103 NW 300, 106 NW 1016, 
10 AnnCas 1039; Penn Mut. es eins 
Couns Creighton Theater Bldg. Co., 
51 Nebr. 659, 71 NW 279. 

N. Y,—Lamport v. Smedley, 157 
App. Div. 442, 142 NYS 350; Mid- 
wood Park Co. v. Baker, 142 App. Div. 


on appeal or writ of error is regulated by statute, 
only those judgments, orders, or decrees which come 
within the operation of the statute are or may be 
superseded or stayed,*? although in some jurisdie- 


495, 127 NYS 48; Matter of Williams, 

135 App. Div. "123, 119 NYS. 8925 
Sagehomme vy. Pugh, 53 Mise. 41, 103 
NYS 923. 

S. C.—Robertson v. Curlee, 59 S. on 
454, 38 SE 116. 

Wash. —Cooper v. Hindley, 170 
Wash. 331, 126 P 916; State v. Poin- 
dexter, 43 Wash. 147, 86 P 176; An- 
derson vy. Tingley, 20 Wash. 592, 56 
PEST 
Reprise v. Howard, 10 Man, 

[a] In action “on contract for 
payment of money.”—This phrase in- 
cludes an action by a surety on a 
note to recover of the principal 
therein a sum paid by plaintiff to the 
holder. \Water Power Co. v. Brown, 
23 Kan. 695. 

[b] “Judgment or order appealed 
from.”—(1) On appeal from an or- 
der directing a new trial such order 
is “a judgment or order appealed 
from” within the meaning of Con 
Rule 827(1), relating to supersedeas, 
and where the security for the ap- 
peal has been given, the execution of 
the order by proceeding to a new 
trial or otherwise is stayed pending 
the appeal. Uylaki v. Dawson, 10 
Ont. L. 683, 5 OntWR 738.- (2) But 
under Code Civ. Proc. § 1733, provid=-. 
ing that the filing of an appeal bond 
of three hundred dollars stays all 
proceedings in the trial court “on 
the judgment or order appealed 
from,’”’ where both parties appeal 
from an order granting a new trial 
in part, a bond executed on the ap- 
peal does not stay the execution of 
the judgment but stays the order 
only. Coombs v. Barker, 33 Mont. 74, 
81 P 737. 

[e] Sale or delivery of posses- 
sion of realty.—(1) Code Civ. Proc. 
§ 677 subd 3, providing for supersed- 
ing orders directing the sale or de= 
livery of possession of realty on giv- 
ing bond not to suffer or to commit 
waste, contemplates appeals by the 
Owner or the party in possession, and 
not by a purchaser at judicial sale, 
from an order setting aside the sale 
and directing a resale. Penn Mut. L: 
Ins. Co. v. Creighton Theater Bldg. 
Co., 51 Nebr. 659, 71 NW 279. (2), 
Nor does this statute apply to an 
order granting a writ of assistance 
in a forcclosure suit, after decree, 
sale, confirmation thereof, and the 
execution of a sheriff’s deed, direct- 
ing the sheriff to put the purchaser 
in possession of the premises. Es- 
critt_v. Michaelson, 73 Nebr. 634, 
103 NW 300, 106 NW _ 1016, 10 Ann 
Cas 1039. (3) New York Code Civ. 
Proc. § 1331, providing that. if. a 
judgment directs the sale or delivery 
of possession of realty, an appeal 
does not stay execution unless appel-+ 
lant gives an undertaking that he 
will not commit waste, and, if the 
judgment is affirmed, he will pay the 
deficiency upon sale to the extent o 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tions, in cases which are not within the statutes, 
the court in its discretion may allow a supersedeas 
or stay on proper terms, where appellant’s rights 
will otherwise be jeopardized.8* As a rule the stat- 


the value of the use and occupation, 
applies to one in possession capable 
of suffering waste, and not to an ap- 
pellant from a judgment foreclosing 
a mortgage on property of which he 
is the owner in fee, and which is in 
the possession of tenants. Midwood 
Park Co. v. Baker, 142 App. Div. 495, 
127 NYS 48. See also Mutual L. Ins. 
Co: Vv... Robinson, 23. Misc, 563) 52 
NYS 795 (holding that said section 
was not applicable to an appeal from 
a judgment foreclosing a mortgage 
and ordering a sale of the premises 
by a subsequent purchaser of the 
premises who had surrendered pos- 
session to the mortgagee and was 
not liable for any deficiency arising 
on such sale). (4) In Montana Code 
Civ. Proc. § 1732, authorizing a stay 
of execution pending an appeal from 
a judgment directing the delivery of 
possession of real estate, applies in 
case of an appeal by defendant in 
ejectment involving an unpatented 
mining claim. State v. Second Ju- 
ot Dist. Ct., 24 Mont. 330, 61 P 

[d] Judgment of restitution.— 
Code Civ. Proc. §§ 1327, 1328, provid- 
ing for a stay of execution, pending 
an appeal, upon the giving of a bond 
for a money judgment or upon de- 
livery into court of the property af- 
fected by a judgment for specific 
chattels do not apply to a judgment 
by the appellate division restoring to 
defendant property which the judg- 
ment of the special term had errone- 
ously required her to deliver to an- 
other. Lamport v. Smedley, 157 App. 
Div. 442, 142 NYS 350. 

[fe] Order granting or denying 
change of venue.—(1) An appeal 
from an order changing the place of 
trial does not operate as a super- 
sedeas in the absence of a statute so 
providing, although further proceed- 
ings may be stayed pending the ap- 
peal. Fisk v. Albany, etc. R. Co., 
41 HowPr (N. Y.) 365. (2) And un- 
der some statutes an appeal from an 
order denying a change of venue does 
not operate as a supersedeas or stay. 
Howell v. Thompson, 70 Cal. 635, 11 
P 789; Peo. v. Whitney, 47 Cal. 584. 
Contra under former statute. Pier- 
son v. McCahill, 23 Cal. 249. (3) The 
court may, however, order a stay of 
proceedings pending the appeal. See 
infra § 1411; and cases infra this 
note. (4) But a motion to stay pro- 
ceedings will be denied if the order 
appealed from is affirmed. Daniels v. 
Gualala Mill Co., (Cal.) 6 P 315. (5) 
And refusal of stay of proceedings 
pending appeal from denial of a 
change of venue is proper, where the 
record before the court clearly indi- 
cates that the appeal will be insuffi- 
cient. Schoonmaker y. Hilliard, 55 
App. Div. 140,.67 NYS 160. 

[f] Other judgments, orders, or 
decrees not superseded, stayed, or 
suspended under particular statutes. 
(1) A judgment removing from of- 
fice the liquidators of the affairs of a 
partnership, which liquidators are 
also the curators of the succession of 
one of the partners. State v. Judge 
Second Dist. Ct, 14 La. Ann. 240. 
(2) A judgment pending a provision- 
al syndic in an insolvency proceed- 
ing. State v. Taylor, 46 La. Ann. 
932, 15 S 407; State v. Duffel, 41 La. 
Ann. 958, 8 S 541. (3) A judgment 
on a rule, which judgment carries 
into execution a judgment already 
rendered. State v. Ellis, 45 La. Ann. 
1418, 14 S 308. (4) An order to show 
eause why execution on a judgment 
should not be suspended. Wiley v. 
Woodman, 19 La. Ann. 210. (5) An 
'order, passed after judgment by de- 
fault, refusing to remove a cause. 
Rice v. West, 42 Md. 614. (6) An 
order refusing a stay. Peo. v. Man- 
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hattan R. Co., 9 AbbNCas (N. Y.) 
448. (7) In New York, an order of 
the general term, affirming a special 
term order overruling a demurrer to 
the complaint, where the complaint 
is one on which the court must sub- 
sequently decide at special term what 
is the nature and extent of the relief 
to be granted. Ford v. David, 3 Abb 
Pr (N. Y.) 385. (8) A judgment of 
the county court establishing a drain- 
age district. Strangway v. Ring- 
gold, 106 Ark. 433, 153 SW 619. (9) 
A judgment discharging a rule to 
show cause why certain judgments 
should not be received in compensa- 
tion for other judgments. State v. 
Judge Fourth Ct., Mann. Unrep, Cas. 
(La.) 221. (10) A judgment refusing 
to remove an executor. Platz’s Succ., 
PAT, w1 4547 S19. 4 Cd) GAS judz- 
ment appointing or removing a tutor. 
WattisiSuce, Lil) ha. 937, 8360S) sie 
(12) An order refusing to strike out 
the allegations as to primitive dam- 
ages in a complaint stating two 
causes of action, one for actual dam- 
ages and the other for punitive dam- 
. Bonner v. Western Union Tel. 
CosHags] C303; Pols She iy, 

82. See infra §§ 1408-1410. 

83. Fla.—Saxon v. Gamble, 23 Fla. 
408, 2S 664. 

La.—Metropolitan Bank v. Com- 
mercial Soap, etc., Mfy., 48 La. Ann. 
1383, 20 S 889. 

Mo.—State v. Hirzel, 137 Mo. 435, 
37 SW 921, 38 SW 961. 

Nebr.—State v. Fawcett, 58 Nebr. 
371, 78 NW 636. 

Tenn.—Cone vy. Paute, 12 Heisk. 
506; McMinnville, etc., R. Co. v. Hug- 
gins, 7 Coldw. 217. 


Tex.—Waters-Pierce Oil Co. v. 
State, 106 SW 326. 
Ont.—Uylaki v. Dawson, 10 Ont. 


L. 683, 5 OntWR 738. 

[a] Possession of land.—A judg- 
ment directing the delivery of pos- 
session of land may be superseded or 
stayed. Fitzgerald v. Beebe, 7 Ark. 
310; Guiterrez v. Heblard, 104 Cal. 
103, 37 P 749; Neale v. San Diego 
County SuperuCt, ai sCalwecSi eis ae 
790. 

[b] Order directing “the sale of 
real estate.’”—An order directing the 
sale of real estate of a national bank 
is an order directing “the sale of 
real estate,’ so as to be supersedable 
as of right under Code Civ. Proc. § 


677 subd 3. State v. Fawcett, 58 
Nebr. 371, 78 NW 636. 
{c] Unlawful detainer.—(1) It 


has been held that a judgment for 
plaintiff in an action of unlawful de- 
tainer is not superseded or stayed in 
the absence of a statute. Ex p. 
Floyd, 40 Ala. 116. (2) It is other- 
wise, however, in some jurisdictions. 
Dutton vy. Tracy, 4 Conn. 365; State v. 
Benson, 21 Wash. 580, 59 P 501. 

[d] Other illustrations.—It has 
also been held that the following 
judgments, orders, or decrees are or 
may be superseded or stayed, or sus- 
pensively appealed from: (1) A 
judgment awarding a peremptory 
mandamus. State v. Webber, 31 
Minn) (211; ello NiW 233892 State viv. 
Klein, 137 Mo. 6738, 39 SW 272; State 
v. Lewis, 76 Mo. 370; Peo. v. High- 
way Comrs., 25 HowPr (N. Y.) 257; 
Matthews v. Nance, 49 S. C. 389, 27 
SE 100 (an order granting a peremp- 
tory mandamus requiring a sheriff to 
sell land claimed as a homestead, 
penalties being prescribed by law for 
the sale of a homestead on process). 
(2) A judgment directing recovery of 
books and papers pertaining to of- 
fice. Stafford v. Williams, (Tenn.) 13 
Sw 793. (3) A judgment in eject- 
ment involving an unpatented min- 
ing claim. State v. Second Judicial 
Dist. Ct., 24 Mont. 566, 61 P 882. But 
see Ex p. Du Bose, 54 Ala. 278. (4) 
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utes allow a supersedeas or stay of any appealable 
judgment, order, or decree which commands or per- 
mits some act to be done or which is of a nature 
to be actively enforced against the party affected,** 


A judgment rendered in a contest of 
an election for directors of a corpora-~ 
tion. Foster v. San Francisco Super. 
Ct., 115 Cal. 279; 47 P58. (5) A ‘de- 
cree granting a divorce and direct- 
ing the taking of a reference to de- 
termine the property rights of the 
parties. Graves v. Graves, 1 Leigh 
(28 Va.) 34. (6) A decree overruling 
a plea of recusation of a judge on 
the ground of interest. State v. 
Judge, 42 La. Ann. 317, 7S 586. (7) 
An order directing an administrator 
to pay to the widow of the deceased 
a certain sum as accrued and unpaid 
family allowance. Ruggles v. San 
Francisco Super. Ct., 103 Cal. 125, 37 
P 211. (8) An order sustaining a de- 
murrer to an answer. Liles v. Har- 
ris-Grimes Co., (S. C.) 76 SE 115. (9) 
An order for a new trial. Uylaki v. 
Dawson, 10 Ont. L. 683, 5 OntWR 
738. (10) An order denying a new 
trial in an action for the recovery of 
money. Baldwin v. Superior Ct., 125 
Cal. 584, 58 P 185; Holland v. Mc- 
Dade, 125 Cal. 3538, 58 P 9; Owen v. 
Pomona Land, ete., Co., 124 Cal. 331, 
57 P 71; Tompkins vy. Montgomery, 
116) Cali 220, 4% P10 06s- Al) SA nor= 
der remanding a cause for further 
proceedings upon the reversal of a 
judgment of an inferior court. Tex- 
as Bldg. Assoc. No. 2 v. Aurora F. & 
M. Ins. Co., 34 Oh. St. 291. (12) An 
order reinstating a cause which had 
previously been dismissed. Kaufman 
v. San Francisco Super. Ct., 108 Cal. 
446, 41 P 476; Livermore vy. Camp- 
bell, 52 Cal. 75. (138) An involuntary 
nonsuit. Chouteau v. Rowse, 90 Mo. 
191, 2 SW 209. (14) A proceeding to 
recover costs under the order ap- 
pealed from. Abell v. Allan, 3 Man. 
479. (15) A judgment for costs in a 
judgment denying a perpetual injunc- 
tion. Campbell, etce., Co. v. Frost, 24 
Misc. 87, 52 NYS 487. (16) A judg- 
ment against an administrator per- 
sonally for costs. Luther v. Kent 


Cir, Judge, 161 Mich. 71, Vite INiws 
673. (17) A proceeding against spe- 
cial bail pending a writ of error 


brought by the principal. Wheeler 
v. Raymond, 6 Cow. (N. Y.) 582. (18) 
A. sale of attached property during 
an appeal by an interpleader. State 
v. Ranson, 86 Mo. 327. (19) An or- 
der of the trial court setting aside a 
final decree of that court. Saxon v. 
Gamble, 23 Fla. 408, 2 S 664. (20) An 
order vacating an attachment. Nor- 
den v. Duke, 47 Misc. 473, 95 NYS 
940 [rev on other grounds 106 App. 
Div. 514, 94 NYS 878]. (21) An 
award rendered on a reference made 
on appeal from a justice of the peace, 
under the Pennsylvania act of June 
16, 1836, and the act of 1810. Woods 
v. Connor, 6 Pa. 480. (22) A judg- 
ment foreclosing a mortgage and or= 
dering a sale of the premises; on ap- 
peal therefrom by a subsequent pur- 
chaser of the premises who has sur- 
rendered possession to the mortga- 
gee and who is not liable for any 
deficiency arising on such sale; un- 
der Code Civ. Proc. § 775, authorizing 
a judge out of court to stay proceed- 
ings under an order or judgment ap- 
pealed from, pending the appeal, al- 
though not under § 1331, allowing a 
stay to a party in possession on giv- 
ing an undertaking not to commit 


waste, etc. Mutual L. Ins. Co. v. 
Robinson, 23 Mise. 563, 52 NYS 795. 
{e] Stay of part of judgment or 


decree.—(1) Where a decree is for 
money only, and is divisible, and the 
assignment of error affects only a 
specific sum, it is proper to stay exe- 
cution for the specific sum only. Pim 
v. Nicholson, 6 Oh. St. 176. (2) And 
where a decree awards plaintiff a 
personal judgment and also directs 
the sale of the pledged property by 
way of foreclosure, defendants may 
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ever, or by virtue of the inherent power of the court 
in the absence of any statutory authority, such 
judgments, orders, or decrees may be superseded or 


unless it is excepted;** and the statutes generally 
apply to appealable interlocutory, as well as to 
final, judgments, orders, or decrees, if. they are of 


such a nature,®> unless they are excepted or the 
statute expressly includes final judgments, orders, 
or decrees only.8® But under the statutes regulat- 
ing the filing of supersedeas bonds it is generally 
held that as a supersedeas has the effect of merely 
staying proceedings without destroying the force 
and effect of the judgment and leaves the proceed- 
ings in the condition in which it finds them, a 
judgment, order, or decree which does not command 
or permit any act to be done, or is not of a nature 
to be actively enforeed by execution or otherwise, 
but is self-executing, is not within the statute, as 
there is nothing upon which a stay bond can oper- 
Under other statutes, how- 


ate in such a case.87 


supersede that portion of the judg- 
ment directing the sale, without su- 
perseding the money judgment. State 
v. Baxter, 4 Nebr. (Unoff.) 869, 96 
NW 647. 

{[f] Sequestration.—In Louisiana, 
where, in litigation between parties 
claiming an estate as heirs and oth- 
ers claiming as executors, a judicial 
sequestration of the property is or- 
dered, and a judgment thereafter ren- 
dered directing that those claiming as 


. heirs shall be put in possession and 


rejecting the demands of others for 
the probate of the will and their con- 
firmation as executors, the latter are 
entitled to a suspensive appeal from 
such judgment, and the effect thereof 
is to maintain the sequestration of 
the property. Drysdale’s Suce., 122 
La. 37, 47 S 367. But compare Platz’s 
Succ., 122 La. 14, 47 S$ 119. 

84, ee Metropolitan Bank v. Com- 
mercial Soap, ete., Mfy., 48 La. Ann. 
1383, 20 S 889. 

85. La.—Metropolitan Bank _ v. 
Commercial Soap, ete., Mfy., 48 La. 
Ann. 1383, 20 S 889. 

Minn.—Starbuck vw, Dunklee, 12 
Minn. 161 (order striking out por- 
tions of answer). 

Miss.—Nesbit v. Rodewald, 43 
Stak 304 (order overruling demur- 
rer). 

Mo.—State v. Hirzel, 137 Mo. 435, 
37 SW 921,38 SW 961. 

. Y.—Werner v. Syrop, 121 NYS 
1120 (interlocutory judgment sustain- 
ing demurrer to answer). 

Tenn.—Baird v. Cumberland, etc., 
Turnp. Co., 1 Lea 394; Cone v. Paute, 
12 Heisk. 506; McMinnville, etc., R. 
Co. v. Huggins, 7 Coldw. 217. 

Ont.—Uylaki v. Dawson, 10 Ont. L. 
683, 5 OntWR 738 (order for new 
trial). 

Compare Devereaux v. Katz, 22 N. 
D. 351, 133 NW 553 (order overruling 
demurrer; stay within discretion of 
court). 

86. Webster City First Nat. Bank 
v. Dutcher, 128 Iowa 413, 104 NW 
497, 111 AmSR 209, 1 LRANS 142 
(holding that, in the absence of an 
order of the court for a stay of pro- 
ceedings, an appeal from an order 
denying a motion to set a cause 
down for trial as an equitable action, 
and the filing of a supersedeas bond 
in support of such appeal, there be- 
ing no statutory provision therefor, 
did not deprive the trial court of 
jurisdiction to proceed with the ac- 
tion); Cheney vy. Gleason, 125 Mass. 
166; Robertson v. Curlee, 59 S. C. 
454, 38 SE 116 (on appeal from pro- 
bate court). 

[a] In Louisiana an interlocutory 
order which will not work irrepar- 
able injury to the opposite party can- 
not be suspensively appealed from. 
State v. Allen, 110 La. 853, 34 S 804. 

[b]. Appeal from order transfer- 
ring cause.—When an action has been 
transferred to the court of queen’s 
bench by an order of the judge of 
the county court under § 86 of the 
Queen’s Bench Act of 1895, there is 


bond.°° 


the statute.%1 


no longer any cause, matter, or pro- 
ceeding pending in the county court; 
and the filing of an affidavit of in- 
tention to appeal from the order un- 
der § 317 of the County Courts Act 
will not have the effect of staying 
the proceedings in the queen’s bench. 
Doll v. Howard, 10 Man. 635. : 

87. Ark.—Reese v. Steele, 73 Ark. 
66, 83 SW 335, 1136. 

Cal.—Rogers v. Riverside County 
Super. .Ct., 126 Cal. 183,58. P 452; 
Foster v. San Francisco, 115 Cal. 279, 
47 P 58; Dulin v. Pacific Wood, etc., 
Go.,, 98 .Calii304, 33 P)123s4Blissav. 
Santa Clara County Super. Ct., 62 Cal. 
543; Hicks v. Michael, 15 Cal. 107. 

Ill.—Brown v. Schintz, 109 Ill. A. 
59 


8. 

Ind.—Walls v. Palmer, 64 Ind. 493. 
Iowa.—Haddick vy. Polk County 
Dist. Ct., 164 Iowa 417, 145 NW 943; 
Whitlock v. Wade, 117 Iowa 153, 90 
NW 587; Allen vy. Church, 101 Iowa 
116, 70 NW 127; Jane v. Drorbaugh, 
63 Iowa 711, 17 NW 433. 

La.—State v. Judge Twentieth Ju- 
dicial Dist. Ct., 33 La. Ann.. 1381. 

Mo.—State v. Woodson, 128 Mo, 
497, 31 SW 105. 

N. Y.—Lamport v. Smedley, 157 
App. Div. 442, 142 NYS 350; Matter 
of Williams, 135 App. Div. 123, 119 
NYS 892; Rich v. Conley, 64 NYS 
332 (wherein it was held that an un- 
dertaking is only necessary when it 
is desired to stay an execution, or to 
prevent the enforcement of a judg- 
ment rendered); Welch v. Cook, 7 
HowPr 282. 

N. C.—Caldwell v. Wilson, 121 N. 
C. 480, 28 SE 554, 61 AmSR 672. 

Tenn.—Baird v. Cumberland, ete., 
Turnp. Co., 1 Lea 394; Cone v. Paute, 
12 Heisk. 506; McMinnville, ete, R. 
Co. v. Huggins, 7 Coldw. 217. 

Wash.— Cooper v. Hindley, 70 
Wash. 331, 126 P 916; Hindman v. 
Colvin, 46 Wash. 317, 319, 89 P 894 
{quot Cyc]; State v. Poindexter, 43 
Wash. 147, 86 P 176; State v. Pierce 
County Super. Ct., 32 Wash. 693, 73 
P 779; Fawcett v. Pierce County 
Super. Ct., 15 Wash. 342, 46 P 389, 
55 AmSR 894. 

And see Saxon v. Gamble, 23 Fla. 
408, 2 S 664. 

{a] Judgment suspending or dis- 
barring attorney from practice.—(1) 
This doctrine finds striking illustra- 
tion where a judgment suspends an 
attorney from practice. It was held 
that the judgment executed itself ex- 
cept as to collection of costs, and 
that granting a supersedeas only sus- 
pended the right of such collection 
and: did not allow the attorney to 
practice pending the appeal. Walls 
v. Palmer, 64 Ind. 493. (2) And man- 
damus will not lie to require a judge 
of the superior court to fix a bond 
to supersede a judgment of disbar- 
ment pending an appeal, as the judg- 
ment is self-executing and cannot be 
superseded as a matter of right. 
State v. Poindexter, 43 Wash. 147, 86 


P 176. 
[b]. Other illustrations.—(1) A 


stayed by order of the court in its diseretion.§* 
In some states a supersedeas to stay a judgment is 
not allowed in a ease affecting the public right,®® 
or where the loss or damage occasioned by delay 
cannot be satisfied by a money judgment on the. 


[§ 1401] b. Particular Courts. Statutes relating 
to supersedeas or stay of proceedings on appeal 
or writ of error may be general or they may apply 
to the judgments, orders, or decrees of particular 
courts only, and therefore, whether the judgment, 
order, or decree of a particular court is or may 
be superseded or stayed must be determined from 


decree declaring a mulct law petition 
of consent insufficient. Whitlock vy. 
Wade, 117 Towa 153, 90 NW 587. (2) 
A calendar order of the surrogate’s 
court denying a reference in a pro- 
eeeding to settle the accounts of tes- 
tamentary trustees and directing the 
case to proceed before the court, 
Matter of Williams, 135 App. Div. 
128, 119 NYS 892. (3) An order re- 
quiring plaintiff to turn over certain 
sums to another, substituted in his 
place as administrator, is not self- 
executing. Haddick v. Polk County 
Dist. Ct., 164 Iowa 417, 145 NW 943. 

88. Strangways v. Ringgold, 106 
Ark. 433, 153 SW 619 (proceedings 
under self-executing judgment may 
be stayed); Williams v. Buchanan, 
84 Ark. 404, 106 SW 202; Carson v. 
Jansen, 65 Nebr. 423, 91 NW 398: 
Gandy 'v. State, 10 Nebr. 243, 4 NW 
1019; Palmer vy. Harris, 23 Okl. 500, 
101 P 852, 138 AmSR 822; State v. 
Sachs, 3 Wash. 96, 27 P 1075. See 
also infra §§ 1408, 1409. ? 

Particular judgments, orders, or 
decrees see infra § 1403 et seq. 

89. Cooper y. Hindley, 70 Wash. 
331, 126 P 916 (holding that the su- 
preme court would not grant a super- 
sedeas on appeal from a judgment in 
mandamus directing the submission 
of amendments to a city charter, 
where it would unreasonably delay 
the taking of a popular vote). See 
also Ross v. Quick, 89 Miss. 29, 42 
s 281. And see State v. King County 
Super. Ct., 72 Wash. 478, 130 P 753 
Gholding that county commissioners 
were not entitled to mandamus com- 
manding the superior court to fix a 
supersedeas bond, pending an appeal 
from an order directing selection of 
a road supervisor from a list of 
names furnished by a good roads as- 
sociation on an application under 
Remington & B. Code § 5578); State 
v. Spokane County Super. Ct. 59 
Wash. 670, 110 P 622; Hindman v. 
oy a Wash. 17, 84 P 609. 

Hi ooper v. Hindley, 70 Wash. 
331, 126. P 916, And ae State v. 
King County Super. Ct., 72 Wash. 
478, 130 P 753. And see infra § 1411. 

91. See statutes of the several 
jurisdictions; and cases infra this 
note. : 

[a] A writ of error from the su- 
preme court of the United States to a 
state court, if sued out within the 
time and with the formalities re- 
quired in cases of writs of error to 
the courts of the United States, (1) 
operates in like manner as a super- 
sedeas and stay of execution. 
Slaughter House Cases, 10 Wall. (U. 
S.) 273, 19 L. ed. 915; Carter vy. Ben- 
nett, 5 Fla. 92; Chicago, ete. R. Co. 
v. Tharnish, 54 Iowa 690, 7 NW 148; 
Otis v. Warren, 16 Mass. 53; Bruma- 
gim v. Chew, 21 N. J. Eq. 180. (2) 
But the clause in Rey. St. § 1007, 
providing for delay or stay of execu- 
tion before a supersedeas is actually 
perfected, was intended to apply only 
to judgments or decrees of the courts 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 1402] c. Nonappealable Judgments or Or- 
ders. As a rule an appeal or writ of error taken 
or allowed from a judgment or order that is not 


_appealable will have no effect in staying further pro- 


ceedings in the cause nor will it entitle appellant to 
a stay. To entitle a party to a supersedeas or stay, 
the: judgment or order must be appealable.°? And 


doubt as to the appealability of a judgment or or- 


der appealed from has been regarded as ground 
for refusal of an application for a stay by the ap- 
pellate court.°* There are some cases, however, 
in which it has been held that the right of appeal 
is for determination of the appellate court, and 
that allowance of an appeal or giving and approval 
of a supersedeas bond operates as a supersedeas or 
stay until disposition of the appeal, whether or not 
there was in fact a right to appeal;®* that an order 
allowing an appeal to a court having no jurisdic- 
tion of the same operates as a supersedeas, staying 
all proceedings in the lower court until the appeal 
is dismissed,®> and that, where an application is 
made in the supreme court for a writ of supersedeas 
to stay proceedings in the lower court upon the 
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judgment or order appealed from, the supreme 
court will not pass upon the question as to whether 
the order is appealable where such question in- 
volves the merits and cannot be determined upon a 
mere inspection of the order.%* 

[§ 1403] d. Judgments of Ouster or Removal 
and Judgments in Election Contests. In some states 
the general rule that self-executing judgments are 
not within the statute providing for a supersedeas 
or stay °? is applied to judgments of removal or 
ouster from office, as in quo warranto and similar 
proceedings, and judgments in election contests, and 
it is held that as no process is necessary to place 
a successful relator or plaintiff in possession of an 
office, an appeal or writ of error will not operate 
as a supersedeas to prevent him from exercising 
the functions of the office,°® and the filing of a su- 
persedeas bond will not suspend the operation of 
the judgment.®® Under other statutes, however, 
such a judgment is or may be superseded or stayed,* 
and where the statute makes no provision on the 
subject, the court may in its discretion grant a 
stay pending appeal, unless this power is excluded 


of the United States, and does not 
apply to judgments of the highest 
state courts. . Foster v. Kansas, 112 
U. S. 201, 5 SCt 8, 28 L. ed. 629; Doyle 
v. Wisconsin, 94 U. S. 50, 24 L. ed. 
64 


[b] Probate courts.—(1) In some 
states an appeal from a decree of a 
probate court, like any other appeal, 
suspends or vacates the judgment or 
decree appealed from. Tarbox v. 
Fisher, 50 Me. 236; Bruscup v. Tay- 
lor, 26 Md. 410; Paine.v. Cowdin, 17 
Pick. (Mass.) 142; Matter of Gihon, 
29 Misc.; CN. Y.)-.273, 61. NYS, 244; 
Anonymous, 3 CodeRep (N. Y.) 69; 
Nixon’s Est., 13 Phila. (Pa.) 355; 
Robertson v. Curlee, 59 S. C. 454, 38 
SE 116. (2) In other jurisdictions, 
however, it has been held that there 
is no supersedeas or stay on appeal 
from a probate court. Linge’ v. 
Alaska Treadwell Co., 3 Alaska 9; 
Dutcher v. Culver, 23 Minn. 415. 

[c] Other instances.—(1) An ap- 
peal from a court of chancery stays 
the order appealed from, although 
such court is not expressly author- 
jzed by statute to take appeal bonds. 
Fullerton v. Miller, 22 Md. 1. (2) 
A writ of error to ‘the affirmance of 
a magistrate’s judgment is a super- 
sedeas. Cornog v. Phelps, 16 Wkly 
NC (Pa.) 115. (3) In Pennsylvania, 
ur.der the act of June 16, 1836, pro- 
viding that, when an award is "made 
under a rule of reference in a civil 
action in a court of record, and no ap- 
peal is taken within the time allowed, 
execution may issue, subject, how- 
ever, to the law concerning stay of 
executions on judgments, and the act 
of 1810 providing that appeals from 
justices of the peace to a court of 
record shall be subject to the same 
rules as other actions, where on ap- 
peal from a justice of the peace a 
reference is made and an award ren- 
dered, the unsuccessful party is en- 
titled to a stay of execution during 
the time allowed for an appeal, al- 
though the act of 1836 § 3, relating to 
executions, is confined by its terms to 
actions commenced in the court of 
record. Woods v. Connor, 6 Pa. 430. 
(4) And in Missouri the statute pro- 
viding for a stay of execution on ap- 
peal has been held to extend to ap- 
peals to the supreme court from the 


court of appeals. State v. Vogel, 6 
Mo. A. 526. 

92. Ill.—Gage v. Rohrbach, 56 Ill. 
Ag 


y.—Louisville v. Muldoon, 43 SW 


ser, ig KyL 1386. 
Mass. —Campbell vy. Howard, 5 
Mass. 376, 
Minn.—State v. First Judicial Dist. 
Ct., 52 Minn. 283, 53 NW 1157. 


N. Y.—McGovern v.. Manhattan R. 
Coma) ADD Diag OA, 69S" NLYSs oil; 
Ford v. David, 13 HowPr 193. 

Okl.—Burnett v. Jackson, 27 Okl. 
ZO lo glhdn ae 194 fet. Cyc i, 

Pa.—Snodgrass’s App., 96 Pa. 420 
[overr Hess’s App., 1 Watts 255]; 
Matter of Dissolution of Titusville 
Oil Exch., 10 Pa. Super. 496; Kenne- 
bec Ice, ete., Co: v. Wilmington, etc., 
R. Coz, 13 (Wkly NC 223; 

Ss. C.— Kirby v. Kelly, 90 S:_C...378; 
73. SE 780; McDaniel  v. ‘Atlantic 
Coast Line 'R. Co. 1658.76, 189, 66 
SE 956; Muckenfuss v.. Fishburne, 
68 S. C. 41, 45, 46 SH 537 [cit Cyc]; 


Seca v. Curlee, 59 S. C. 454, 38 
SE 116. 
Ss. D.—Jensen v. Petty, 14 S. D. 


434, 85 NW 923. 

Wash.—State vy. North Shore Boom, 
ete.,. Co., 55, Wash. 1, 103 P 426, (107 
P 196 (holding that, where the fed- 
eral courts did not have jurisdiction 
of an appeal or writ of error from a 
judgment of the state court, the ap- 
peal or writ of error abandoned or 
dismissed for want of jurisdiction 
did not supersede the judgment, al- 


though a supersedeaS bond was 
given). 

Wis.—Gilpeke v. Milwaukee, etc., 
R. Co., 11 Wis. 454, 

[a] An appeal from an appealable 


interlocutory order (1) cannot oper- 
ate as a supersedeas or stay. Thus, 
parties cannot, by excepting to the 
decisions of the chancellor made dur- 
ing thes pendency and progress of a 
motion before him upon points of law 
raised by him, sue out a writ of er- 
ror, give bond and security, and have 
the same operate as a supersedeas to 
the further hearing and decision by 
the chancellor of the main question 
involved in the original motion. 
Jones v. Dougherty, 11 Ga. 305. See 
also Doughty v. Someryille, etc. R. 
Go:; ING Oa OLoer ole Am Dn 26i7.: 
Matter of Dissolution of Titusville 
Oil Exeh., 10. Pas (Super... ‘496. (2) 
This does not apply, of course, where 
the interlocutory order is appealable. 
Werner v. Syrop, 121 NYS 1120. And 
see supra § 1400 text and note 85. 

[b] Premature appeal.—A_ super- 
sedeas bond, executed to stay pro- 
ceedings under a judgment the right 
to appeal from which does not at the 
time exist, is ineffectual. Louisville 
ves gtutdean, 43 SW 867, 19 Kyl 
1386. 

93. Gelpeke v. Milwaukee, etc., R. 
Co., 11 Wis. 454. 

94. Davis v. Spieden, 10 D. C. 283 
(where it was held that an order 
overruling a demurrer to a_ bill, 
and giving leave to defendant to an- 
swer, is not appealable, but if, in 


such case, there is an appeal bond 
approved by one of the justices, it 
will operate as a stay of proceed- 
ings); Simpson v. Com., 104 SW 269, 
381 KyL 821 (holding that, where an 
appeal from a judgment of the cir- 
cuit court reversing an order of the 
county court granting a liquor li- 
cense had been allowed, and a super- 
sedeas executed, the court of appeals 
alone was authorized to determine 
the right of appeal, and until that 
question had been decided the super- 
sedeas was binding on the common- 
wealth and the circuit court, whether 
the appeal was properly allowed or 
not, and the license, being thereby 
left in force, protected the licensee 
in the sale of liquor pending disposi- 
tion of the appeal). 

95. Smith v. Chytraus, 152 Ill. 664, 
38 NE 911. 

96. Hale, etc, Silver Min. Co. v. 
Fox, 122 Cal. 56, 54 P 270. 

97. See supra § 1400. 

98. State v. Woodson, 128 Mo. 
497, 31 SW 105; Caldwell v. Wilson, 
121 N: G. 480, 28 SE 554, 61 AmSR 
672; and cases in following note. 
See also Macon v. Shaw, 14 Ga. 162. 

99. Iowa.—Jayne v. Drorbaugh, 63 
Iowa 711, 17 NW 433. 

La.—State v. Judge Twentieth Ju- 
dicial, Dists Cr, 33 a, Ann. seit 


Mich.—Peo. v. Pere henson. 98 
Mich. 218, 57 NW 1 
Mo.—State v. Woodson, 128 Mo. 


497, 31 SW 105. 

Nebr.— State v. Kearney, 28 Nebr. 
103, 44 NW 90; State v. Meeker, 19 
Nebr. oat 27 NW 427. 
aa Y.— Welch v. Cook, 7 HowPr 


Wash.—Fawcett v. Pierce County 
Super. Ct., 15 Wash. 242, 46 P 389, 
55 AmSR 894 [dist State v.. Pierce 
County Super. Ct., 12 Wash. 677, 42 
Pl1233 State v. Sachs, 3 Wash. 96, yay) 
le 1075]. 

Wis.—State v. ee 82 Wis. 151, 
50 NW 1012, 51 NW 113 

[a] Discretion of Coan —In Gan- 
dy v. State, 10 Nebr. 243, 4 NW 1019, 
however, it was held that, where 
there was no statute authorizing a 
supersedeas of a judgment of ouster 
or stay of proceedings until the case 
could be reviewed, it was within the 
province of the trial court, in its dis- 
cretion, to grant such a supersedeas, 
but its refusal to do so could not 
be made the subject of review on 
error. 

1. Williams vy. Buchanan, 84 Ark. 
404, 106 SW 202; Day v. ‘Gunning, 
125) Cale 527, 58 Pp 172; Grelle v. Pin- 
ney, 62 Conn. 478, 26 A 1106. See 
also Elections [15 Cyc 4388]; Quo 
Warranto [32 Cye 1466]. 
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by statute.” 


corporation.® 


[§ 1404] e. Accounting or Reference. It has 
been held that an appeal from a decree directing 
an account to be taken will not stay the account- 
ing. In some jurisdictions, however, a decree or 
order directing an accounting or reference may be 
superseded or stayed;" and it has been held that 
where an account is ordered to be taken before a 
master on principles laid down in the decree the 
court will refuse to allow the account to be taken 
pending an appeal from the decree:® 
f. Injunctions.? In some jurisdictions, 


[§ 1405] 


2. Palmer v. Harris, 23 Okl. 500, 
101 P 852, 138 AmSR 822. And see 
Day v. Gunning, 125 Cal. 527, 58. P 
172; Grelle v. Pinney, 62 Conn. 478, 
26 A 1106; Gandy v. State, 10 Nebr. 
243, 4 NW 1019; Sweeney v. Karsky, 
25 Nev. 197, 58 P 813; Ex p. Epley, 
10 Okl. 631, 64 P 18. See also infra 
§ 1408. , 

3. Walker Vv. Maddox-Rucker 
Banking Co., 97 Ga. 386, 23 SE 897. 
See also Executors and Administra- 
tors) [18 Cyc 170]: 

4. State v. Sommerville, 110 La. 
TOA Ose SIAL Vs 

5. State v. Klein, 137 Mo. 673, 39 
SW 272. 

6. Morton v. Beach, 56 N. J. Eq. 

791, ‘iar A 214 [dist Pennsylvania yi 
Co. v. National Docks, etc., R. Co., 
N. 3 Eq. 647, 35 A 433]: Ratzer ae 
Ratzer, 29 N. J. Eq. 162; Burdick v. 
Garrick, .. R. 5 Ch, -453; Nerot —v. 
Burnand, 2 Russ. 56, 3 EngCh 56, 38 
Reprint 257; 2 Daniel Ch. Pr. 1470; 2 
Smith Ch. Pr. 70. See also Cheney 
v. Gleason, 125 Mass. 166. 

7 Heyman v. Heyman, 117 Ill. A. 
542; Petrie v. Dickerman, 98 Mich. 
130, 56 NW 1108; Guibert v. Saun- 
ders, 13 NYCivProc 220 (holding that 
a judgment directing an accounting 
in an action to determine title to 
real property and a sale of certain 
premises may be stayed, but the stay 
is in the discretion of the court). 
See also Sharpe v. White, 20 Ont. L. 
eee 15 OntWR 683. And see infra § 
1455. 

[a] Reference to state account.— 
On appeal, in an action to set aside a 
deed obtained by fraud from an in- 
terlocutory judgment in favor of 
plaintiff and referring the case to a 
referee to state an account of rents 
received and payments made, a stay 
of proceedings should be granted. 
Coleman vy. Phelps, 24 Hun (N. Y.) 
320. 

8. Green yv. Winter, 1 Johns. Ch. 
CNG ey) eas 

9. Effect of supersedeas or stay 
see infra § 1456. 

10. La.—State v. De Baillon, 113 
La. 619, 37 S 534; State v. Judge, 41 
La. Ann. 241, 6 S 21. See infra this 
section note 87 [da]. 

Md.—Hamilton v. State, 32 Md. 348; 
Gelston v. Sigmund, 27 Md. 3:45; 
Northern Cent. R. Co. v. Canton Co., 
24 Md. 500; Fullerton v. Miller, 22 
Md. 1; Blondhein vy. Moore, 11 Md. 
365. 

Minn.—State v. Mower County 
Dist. Ct., 78 Minn. 464, 81 NW 323; 
State v. Duluth St. R. Co., 47 Minn. 
369, 50 NW 332. Compare State v. 
First Judicial Dist. Ct., 52 Minn. 283, 
53 NW 1157; Sullivan v. Wiebeler, 37 
Minn. 10, 32 NW 787. 

Miss. —Kimball v. Alcorn, 45 Miss. 
145; Penrice v. Wallis, 37 Miss. 172. 
Compare Ross v. Quick, 89 Miss. 29, 
42 S 281 (where a supersedeas on 
appeal was dissolved in so far as it 
superseded the dissolution of an in- 
Jen involving political action). 

Ss. D—Quarnberg vy. Chamberlain, 
29 S. D. 377, 137 NW _ 405. 

Tex. SS euli CLG, Bra » CO. PAV eee ence 


Supersedeas statutes have also been 
held apphieable to judgments removing’ an executor,’ 
or a syndic in Louisiana,* or officers of a private 
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by statute, taking an appeal and giving bond has 
the effect of staying or suspending the operation 
of a decree or order granting or dissolving a pre- 


ventive or prohibitory injunction.’° In most juris-. 


ings. 


Worth, ete., R. Co., 68 Tex. 98, 2 SW 
199, 3 SW 564; Williams v. ’Pouns, 
48 Tex. 141; Haley v. Walker, (Civ. 
A.) 141 SW "166 (holding that a per- 
petual injunction, granted upon final 
hearing, which was in part manda- 
tory and in part prohibitive, was 
stayed by giving a supersedeas bond 
on appeal under Rev. St. § 1406); Lee 
v. Brooks, 51 Tex. Civ. A. 344, 1il 
SW 778. But see Riggins v. Thomp- 
son, 96 Tex. 154, 71 SW 14 (tempo- 
rary restraining order not continued 
in force by appeal on supersedeas 
bond); Ft. Worth Driving Club v. 
Ft. Worth Fair Assoc., 56 Tex. Civ. 
A. 162, 121 SW 213 (holding that a 
temporary injunction was not sus- 
pended by appeal with supersedeas 
bond under said statute). In order 
that an injunction may be continued 
pending an appeal or writ of error 
after its dissolution the supersedeas 
bond must be given as required by 
the statute. Griffin v. State, (Cr. A.) 
87 SW 135. See infra § 1420. 

Va.—Turner v. Scott, 5 Rand. (26 
Va.) 332. See also Graves v. Graves, 
2 Hen. & M. (12 Va.) 22. 

[a] Refusal of injunction—effect 
upon stay pending application.—But, 
where proceedings are stayed until a 
motion for an injunction can be heard 
and determined, the stay is not re- 
vived nor continued by an appeal, 
with a stay bond, from the order de- 
nying the injunction. Sullivan v. 
Weibeler, 37 Minn. 10, 32 NW 787. 

11. U. Si—Merrimack River Sav. 
Bank v. Clay Center, 219 U. S. 527, 
31 SCt 295, 55 L. ed. 320, AnnCas1912 
A 513; Knox County v. Harshman, 
132, U.S 14, 10. SCt 83.33lis ed249" 
Leonard v. Ozark Land Co., 115 U. S. 
465, 6 SCt 127, 29 L. ed. 445; Hovey 
v. McDonald, 109 U. S. 150, 3 SCt 136, 
27 L. ed. 888; Slaughter-House Cases, 
10 Wall. 278, 19 L. ed. 915; Green 
Bay, etc., Canal Co. v. Norrie, 118 
Fed. 923 [aff 128 Fed. 896, 63 CCA 
432]; New River Mineral Co. —v: 
Seeley, 117 Fed. 981 [rev on other 
grounds 120 Fed. 193, 56 CCA B08) 
Interstate Commerce Commn. 
Louisville, ete., R. Co., 101 Fed. 146: 
Staffords v. King, 90 Fed. 136, 32 CCA 
536; Lalance, etc., Mfg. Co. v. Ha- 
bermann Mfg. Co., 54 Fed. 375; 
Grundy v. Young, 11 F. Cas. No. 5,850, 
1 Cranch C. C. 443; Whitney v. Mow- 
ry, 29 F. Cas. No. 17,592, 2 Bond 45. 

Ala.—Grifiin v. Huntsville Branch 
Bank, 9 Ala. 201; Boren vy. Chisholm, 
8 Ala. 513; Garrow v. Carpenter, 4 
Stew. & P, 336. 

Alaska,—HElliott v. Kuzek, 2 Alaska 
oe Howard v. Lindeberg, 2 Alaska 

1. 

Ark.—Nashville Lumber Co. vy. Cor- 
bell, 84 Ark. 596, 106 SW 677; Union 
Sawmill Co. v. Felsenthal Land, etc., 
Co., 84 Ark. 494, 495, 106 SW 676 
[cit Cyc]; Payne v. McCabe, 37 Ark. 
318; Harrison v. Trader 29 Ark. 85. 

Cal.—Rogers v. Riverside County 
Super: Ctjyn26. Cal 183, 53 CP 452) 
Dulin v. Pacific Wood, etc., Co., 98 
Cale 304,530 eles Hicks v. Michael, 
T5s Cals e107 Merced Mining Co. v. 
Fremont, 7 Cal. 130. And see Clute 


dictions, however, the rule is well settled that, in 
the absence of an order of the court, an appeal from 
such an order or decree does not disturb its opera- 
tive force, even where the party complaining of the 
same has given a bond or undertaking and other- 
wise complied in all respects with the general re- 
quirements for a supersedeas or stay of proceed- 
A fortiori the prosecution of an appeal 
cannot operate as an injunction where none has 
been granted, as in the case of an appeal from:a 
decree dismissing a bill for an injunction where no 


v. San Francisco Super. ot 155 Cak 

isy) Oe) ids 362, 182 AmSR 5 

D. C.—Cardoza v. Bind. 30 App. 
86; Hitz v. Jenks, 16 App. 530 [rev 
on other grounds 185 U. S. 155, 22 
SCt 598, 46 L. ed. 851]; Carrington Vv. 
Sweeny, 9D C068. 

Fla.—An appeal from an order dis- 
solving an injunction does not of it- 
self reinstate the injunction, but an 
order directing the appeal to operate 
as a supersedeas and a compliance 
with the terms of the order give it 
such effect. Johnson vy. Turner, 44 
Fla. 244, 33 S 238; Powell v. Florida 
Land, etc, Co. 41 Fla. 494, 26 S 
700; Smith v. Whitfield, 38 Fla. 211, 
20 8 1012; Bacon v. Green, 36 Fla. 
313, 18 S "866; Jacoby v. Shomaker, 
26 Fla. 502, 7 $§ 855; McMichael v. 
Eckman, 26 Fla. 43, 1s 365; Wil- 
liams v. Hilton, 25 Fla. 608, 6 S 452. 
And see Strickland v. Knight, 46 Fla. 
467, 35 S 868. 

Ga.—Prater v. Barge, 139 Ga. 801, 
78 SE 119; Maccochee Hydraulic Min. 
Co. v. Davis, 40 Ga. 309; Powell v. 
Parker, 38 Ga. 644. See also Ryan vy. 
Kingsbery, 88 Ga. 361, 14 SE 596. 

Ill.— Barnes v. Chicago Typograph- 
ical Union No. 16, 232 Ill. 402, 406, 83 
NE 932 [cit Cyc]; New York Nat. 
Exch. Bank vy. Reed, 232 Ill. 123, 83 
NE 548; Bressler v. McCune, 56 IIl. 
475 (where it was held that where 
the court below has awarded a tem- 
porary injunction, which is contin- 
ued to the final hearing and is then 
dissolved and the bill dismissed, and 
the party prays for and perfects his 
appeal, such appeal will operate to 
suspend the decree dissolving the in- 
junction; but, if the injunction is dis- 
solved by an interlocutory order, and 
the cause afterward proceeds to a 
final judgment, the appeal will not 
operate to revive the injunction). 
See also Bour vy. Illinois Cent. R. Co., 
159 Tll. A. 566. 

Ind.—Hawkins v. State, 126 Ind. 
294, Ae NE 43; Central Union Tel. 
Co. State, 1160 Ind. 203, 10 NE 922, 
12 NB 136; State v. Chase, 41 Ind. 

Iowa.—Manning v. Poling, 114 Iowa 
20, 838 NW 895, 86 NW 30; Lindsay 
v. Clayton Dist. GEE 15 Iowa boo; 2 
NW 817 (where it was held that the 
taking of an appeal from a decree 
abating and enjoining a liquor nuis- 
ance and the filing of a supersedeas 
bond do not suspend the injunction, 
but only the abatement of the nuis- 
ance). 

Kan.—Brown v. Wilkerson, 82 Kan. 
553, 108 P 816. 

Ky.—In this state prior to 1894, 
where an injunction was dissolved on 
final hearing, the execution by plain- 
tiff of a supersedeas bond and the 
service of an order of supersedeas 
left the injunction in full force. Eliz- 
abethtown, etc., R. Co. v. Ashland, 
etc., St. R. Co., 94 Ky. 478, 22° Sw 
855; Kentucky, ete., Bridge Co. v. 
Krieger, 91 Ky. 625, 16 SW 824, 13 
KyL 219; Smith v. Western Union 
Tel. Co., 83 Ky. 269; Yocom v. Moore, 
4 Bibb 221; Doss v. Com., 14 Kyl 
334; Barber v. Edelin, 9 KyL 971. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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-jnjunction has been granted, or from an order deny- 
But a mandatory 
injunction is stayed and suspended in its effect by 
an appeal from the order granting the same and 
comphance with the sbatate as to supersedeas or 


ing a preliminary injunction.!2 


stay. 


_ Suspension, modinestion: granting, or continu- 
ance of injunction by court pending appeal. 
in the case of appeals from orders or decrees grant- 
dissolving, or refusing to dissolve, 
prohibitory injunctions, the lower or the appellate 
court may have the power, in order to preserve the 


ing, refusing, 


But an appeal with a supersedeas 
from a judgment perpetuating an in- 
_ junction did not have the effect of 
dissolving or suspending the injunc- 
tion. Kentucky, etc., Bridge Co. v. 
Krieger, supra. The rule, however, 
was changed by the amendment of 
1894, and it is now provided that the 
provisions of the civil code concern- 
ing supersedeas on appeals shall not 
apply to judgments granting, perpet- 
uating, or dissolving injunctions; and 
provision is made for the making of 
an order by the court, in its discre- 
tion, within a certain time, suspend- 
ing, modifying, or continuing an in- 
junction pending an appeal, on cer- 
tain terms, subject to review by the 
eourt of appeals. Civ. Code § 747. 
And no supersedeas results or can 
be obtained except in accordance bg 


this statute. Stratton, etc., Co. 
Meriwether, 147 Ky. 577, 144 sw 
1083; Borrone v. Moseley, 143 Ky. 


812, 137 SW 531. See infra this sec- 
tion text and note 27 [c]. 

Mich.—Hulan v. Wayne Cir. Judge, 
159 Mich. 605, 124 NW 574; Wilkin- 
son v. Dunkley-Williams Co., 141 
Mich. 409, 194 NW 772, 7 AnnCas 40; 
Brevoort v. Detroit, 24 Mich. 322. 
 Mo.—C. H. Albers Commn. Co.. v. 
Spencer, 236 Mo. 608, 139 SW 321; 
State v. Dearing, 180 Mo. 53, 79 SW 
454; State v. Dillon, 96 Mo. 56, 8 SW 
781; Neiser v. Thomas, 46 Mo. A. 47; 
Teasdale v. Jones, 40 Mo. A. 243. 
Contra State v, Campbell, 25 Mo. A. 
635; Lewis v. Leahey, 14 Mo. A. 564. 

Mont. —Maloney v. King, 26 Mont. 
A87, 68 P 1012. 

N. J.—Cape May Yacht Club vy. 
Cape May Yacht, ete., Club, 82 N. J. 
Eq. 204, 87 A 644; Chegary v. Sco- 
field, 5 N. J. Eq. 525. But see Penn- 
sylvania R. Co. v. National Docks, 
ete., R. Co., 54 N. J. Eq. 647, 35 A 
433 [rev 54 N. J. Eq. 167, 33 A 936] 
(where it was held that an appeal 
in injunction proceedings should be 
given such effect as is necessary to 
preserve the subject to which the ap- 
pellate procedure relates, and that for 
such purpose an injunction decree 
would be suspended or continued, or 
a previous injunction revived by the 
act of filing an appeal whenever such 
construction should be required for 
the purpose of preserving the subject 
matter). Under statute see infra this 
section note 27 [g]. 

N. Y.—In re Meyer, D0 9 aNa ees 
102 NE 606; Hine vy. New York Hl. 
R. Co., 149 N. Y. 154, 43 NE 414; 
Genet v. Delaware, ete., Canal Co., 
Ads NeaYue4 lo,.2h INE 890s-Gardner v. 

- Gardner, 87 N. Y. 14; Sixth Ave. R. 
Con ova Gilbert) il. Ri Coyi(loN. 
430; Spears v. Mathews, 66 N. Y. 127; 
New York Mail, ete., Transp. Co. v. 
Shea, 30 App. Div. 374, 52 NYS 5; 
Howe v. Searing, 19 N. Y. Super. 
684; Stone v. Carlan, 4 N. Y. Super. 
738; Sagehomme v. Pugh, 53 Misc. 41, 
102 NYS 923; Sixth Ave. R. Co. v. 
Gilbert El. R. Co., 3 AbbNCas 53; 
Hoyt v. Carter, 7 HowPr 140; Hoyt v. 
Gelston, 138 Johns. 139; Graves v. 
Maguire, 6 Paige 379; Hart v. Albany, 
38 Paige 381; Wood v. Dwight, 7 
Johns. Ch. 295; Jewett v. Albany City 
Bank, Clarke 57. 

N. C.—Reyburn v. Sawyer, 128 N. 
C. 8, 87 SE 954; James v. Markham, 
125 N. C. 145, 34 SE 241; Fleming v. 


[3 C. J.-81] 


APPEAL AND ERROR: 


Even 


Patterson; 99 N. C. 404, : SE 396; 
Green \v. Griffin, 95 NCES 

Oh.—Swan Tp. v. MeClannanan: 53 
Oh. St. 403,42 NE 34; Johnson v. 
Avondale, 1 Oh. Cir. Ct. 229, 1 Oh. 
Cir. Dec. 124. 

Philippine.—Sitia Teco vy. Ventura, 
1 Philippine 497; Watson v. Enri- 
quez, 1 Philippine 480. 

S. C—Salinas v. Aultman, 49 S. C. 
378, 27 SE 385; Klinck y. Black, 14 
Syic. 2442 

Tenn.—Baird v. Cumberland, etc., 
Turnpike Co., 1 Lea~394; Park v. 
Meek, 1 Lea 78; Mabry v. Ross, 1 
Heisk. 769; McMinnville, ete., R. Co. 
v. Huggins; 7 Coldw. 217. 

Utah.—BElliot v. Whitmore, 10 Utah 
238, 37 P 459 (holding, however, that 
where defendant, by means of a ditch, 
appropriated to his own use the 
water in a stream, and plaintiff ob- 
tained a judgment entitling him to 
the use of a part of the water, and 
secured an injunction restraining de- 
fendant from taking more than a 
certain amount, defendant was en- 
titled to a supersedeas to stay the 
injunction pending appeal, as such 
judgment was one directing the de- 
livery of possession of property); 
Bullion, ete., Min. Co. v. Eureka Hill 
Min. Co., 5 Utah, 151, 13 P 174. 

Wash.—Campbell Lumber Co. v. 
Deep River Logging Co., 68 Wash 
431, 123 P 596; ;Lund vy. Idaho, etc., 
R. Co., 48 Wash. 453, 93 P 1071; State 
v. Chehalis County Super. Ct., : 
Wash. 225, 86 P 632; State v. Pierce 
County Super. Ct., 39 Wash. 115, 80 
P 1108, 109 AmSR 862, 1 LRANS 554 
and note, 4 AnnCas 229 and note; 
State vy. Lincoln County Super. Ct., 
35 Wash. 201, 77 P 33; State v. Stall- 
cup, 15 Wash. 2638, 46 P 251. 

W. Va.—Powhatan Coal, etc., Co. 
v. Ritz, 60 W. Va. 395, 56 SH 257, 9 
LRANS 1225 (holding that the per- 
fecting of an appeal from an order 
refusing to dissolve an injunction, 
together with a supersedeas, does 
not stay the operation of the injunc- 
tion nor deprive the court below of 
power to punish a‘party for his con- 
tempt in refusing to obey it). 

Ont.—McLaren v. Caldwell, 29 
Grant Ch. (U. C.) 488. But see Mc- 
Garvey v. Strathroy, 6 Ont. 138. 

See also State v. Greene, 48 Nebr. 
327, 67 NW 162 (whefe it was held 
that where a temporary injunction 
has never been operative because of 
the failure to give the bond required 
by statute, the giving of a superse- 
deas bond upon the dismissal of the 
suit will not give the order of in- 
junction any validity). 

[a] Action on an injunction bond 
may therefore be maintained in some 
states after dissolution of the injunc- 
tion notwithstanding the pendency of 
an appeal from the judgment in the 
injunction suit. Elliott v. Kuzek, 2 
Alaska 587; Howard v. Lindeberg, 2 
Alaska 301; New York Nat. Exch. 
Bank v. Reed, 232 Ill. 123, 83 NE 548. 
See Injunctions [22 Cyc 1029]. 

12. Knox County v. Harshman, 
132) Us Sal aelOns Ctips,ecoml. ed. 249); 
Cardoza v. Baird, 30 App. (D. C.) 86; 
Roberts yv. Kartzke, 18 Ida. 552, 111 
jes vat 


18, Cal.—Clute v. San Francisco 
Super. Ct., 155 Cal. 15, 99 P 362, 132 
AmSR 54; Mark y. Superior Cts 29 
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status quo pending the appeal, or to prevent irrep- 
arable injury or multiplicity of suits, to issue a 
supersedeas or stay, or to suspend, modify, grant, 
or continue an injunction. 
court or a justice thereof usually has the power on 
such appeals, either inherent or conferred by con- 
stitution or statute, to issue such supersedeas or 
restraining orders as may be necessary to prevent 
enforcement of the judgment, to protect or enforce 
its jurisdiction, or to preserve the status quo pend- 
ing the appeal;** but it will not exercise such power 
if adequate relief can be had by application or 


Thus the appellate 


Cal. 1, 61 P 436; Foster v. San Fran- 
cisco "Super. Ct., 115, Cal. $279, 74% © 
DSS Schwarz v. San Francisco Super. 
Cts 111 Cal. 106, 43 P 580; Dewey v. 
Superior Ct., 81 Cal. 64, 22 P 333. 

Del.—Tebo v. Hazel, (Ch.) 74 A 841. 

Mont.—Maloney v. King, 26 Mont. 
437, 68) P* 1012. 

Nev.—State v. Ducker, 35 Nev. 214, 
127 P 990 (injunction requiring de- 
fendant to release water from its res- 
ervoir and permit it to flow down a 
stream). 

Utah.—BHPlliot v. Whitmore, 10 Utah 
238, 37 P. 459. 

Wash.—State v. Lincoln County 
Super, Ct. 35) Wash. 201, 277 Besar 
State v. Spokane County Super. Ct., 
28 Wash. 4038, 68 P 865. And see 
State v. Pierce County Super. Ct., 39 
Wash. 115, 80 P 1108, 109 AmSR 862, 
1 LRANS 554, 4 AnnCas 229; State v. 
King County Super. Ct., 30 Wash. 177, 
10. P 2256: 

See also Green Bay, etc., Canal Co. 
v. Norrie, 128 Fed. 896, 63 CCA 432; 
Barnes v. Chicago Typographical Un- 


ion No. 16, 232 Ill. 402, 83 NE 932; 
Allegretti v. Allegretti Chocolate 
Cream Co., 85 Ill. A. 416; Haley v. 


Walker, (Tex. Civ. A.) 141 SW 166. 

[a] Injunction not mandatory.— 
But an injunction restraining defend- 
ants from continuing to operate a 
shooting gallery and certain mechan- 
ical musical devices connected there- 
with is a preventive and not a man- 
datory injunction, and defendants are 
not entitled, as a matter of right, to 
supersede the order pending appeal. 
State v. Pierce County, 89 Wash. 115, 
80 P 1108, 109 AmSR 862, 1 LRANS 
554, 4 AnnCas 229. 

14. U. S.—Omaha, etc, R. Co. v. 
Interstate Commerce Commn., 222 U. 
S. 582, 32 SCt 833, 56 L. ed. 324. 

Arke—Nashville Lumber Co. y. Cor- 
bell, 84 Ark. 596, 106 SW 677; Union 
Sawmill Co. v. Felsenthal Land, etc. 
Co., 84 Ark. 494, 106 SW 676. 

Colo.—Ajax Gold Min. Co. vy. Hil- 
key, 30 Colo. 145,, 69 P 523. 

Ill—Champlin v. Morgan, 18 Ill. 
293; Bour v. Illinois Cent. R? Co., 15% 
Ill. A. 566. 

Iowa.—Staples’ v. Hobbs, 145 Iowa 


114, 123 NW 935; Hyatt v. Clever, 104 
Iowa 338, 73 NW 881. 
Mont.—Finlen v. Heinze, 27 Mont. 


LOT, 69 PN S29 40 Pe bit. 

N. J.—Chegary v. Scofield, 5 N, J. 
Hq. 525. 

Or.—Livesley v. Krebs Hop Co., 57 
Onrsb 2 Oi ests 07 460s eae 

Pa.—Chester Tract. Co. v. Philadel- 
phia, etc., R. Co., 174 Pa. 284, 34 A 
619. 

Philippine.—Watson vy. Enriquez, 1 
Philippine 480. 

Ss. C.—Andrews v. Sumter Commer- 
cial, etce., Co., 87 S. C. 301, 69 SH 604; 
State v. Rice, (HOSEKCe 236, 45 SH 153: 
Salinas v. Aultman, 49 S. C. 378, 27 
SE 385. 

Wash,—Campbell 
Deep River Logging Co., 68 Wash. 
4315, 123° P 5963 -Bileer” v2. State, 760 
Wash. 454, 111 P 771; Lund v. Idaho, 
ete., R. Co., 48 Wash. 453, 93 P 1071 
(holding that where a decree is en- 
tered partially suspending the grant- 
ing of a prohibitory injunction pend- 
ing appeal, and the record shows that 
the appeal is being prosecuted in 
good faith and that plaintiff would 
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otherwise in the lower court;*® nor will a stay of 
an injunction pending appeal be granted at the risk 
of destroying rights belonging to complainants if 
the judgment should be sustained,'® or where such 
action does not appear to be necessary to prevent 
irreparable injury or a miscarriage of justice.’ It 
is also held in some states that where no injunction 
has been granted by the lower court, the appellate 
court cannot grant one pending the appeal, unless 
it is necessary to a due and effective exercise of 
its jurisdiction, or the necessities of justice require 
its interference;1® and on appeal from an interlocu- 
tory order denying an injunction and discharging 
a restraining order previously granted, the appel- 
late court cannot restore such restraining order 
or grant a new one to take its place, as the func- 


not be deprived of ultimate relief 
should the decree be affirmed, the 
appellate court, in the exercise of its 
discretion, will suspend the opera- 
tion of the decree altogether pending 
the determination of the appeal, on 
the giving of a supersedeas bond by 
defendant). 

W. Va.—State v. Harper’s Ferry 
Bridge Co., 16 W. Va. 864. 

Ont.—Copeland-Chatterson Co. v. 
Business Systems Limited, 14 Ont. 
L. 337, 9 OntWR 390. 
gee Joly v. Macdonald, 23 LCJur 


See also supra § 1387; infra §§ 
1408, 1409. 

But see Swift v. Shepard, 64 Cal. 
423, 1 P 439 (holding that the ap- 
pellate court, pending an appeal, will 
not suspend the operation of a judg- 
ment granting a perpetual injunc- 
tion). 

[a] Operation and duration of or- 
der.—An order of the court of civil 
appeals commanding respondents to 
refrain from further disobedience of 


a temporary restraining order issued |: 


by a lower court, and from any in- 
terference with the jurisdiction of 
the court of civil appeals, can only 
operate to protect the jurisdiction of 
that court, and is limited in its op- 
eration until the determination of the 
ease there, and does not continue in 
force until the determination of a 
writ of error from a judgment of the 
court of civil appeals affirming a 
judgment dissolving the temporary 
injunction. Riggins v. erst cog Ne 96 
Tex. 154, 71 SW 14. 

pS Ajax Gold Min. Co. v. Hilkey, 
30 Colo. 115,°69 P 523; Johnson’ v. 
Young, 13 Colo. 382, 22 P 769; Lake 
Shore, ete., R. Co. v. Chicago, etc., 
R. Co., 96 i. 125 (where, on writ of 
error from a decree refusing to en- 
join condemnation - proceedings and 
dismissing the bill, the supreme court 
denied a motion that the writ should 
be made to operate as a supersedeas 
and to stay the proceedings, because 
the grounds in support of the motion 
could be interposed as a defense in 
the condemnation proceedings). See 
also supra § 1387. 

16. Hulbert v. California Portland 
Cement Co., 161 Cal. 239, 118 P 928, 
38 LRANS 436 and note. « 

17. Kuhn v. Electric Mfg., etc., 
Co., 92. S. C. 488, 75 SH 791; Andrews 
v. Sumter Coinmercial, ete., Co., 87 
S. C. 301, 69 SE 604. And see Sitia 
Teco v. Ventura, 1 Philippine 497; 
Bilger v. State, 60 Wash. 454, 111 P 
771; Klees v. Dominion Coat, etc., 
Supply Co., 3 OntWR 841, 937 [app 
dism 6 OntwWR 200]. See also infra 
§ £411. 

[a] Public interests involved, and 
consideration of merits of appeal; 
supersedeas' denied. Crawford v. 
Gilchrist, 64 Fla. 41, 59 S 963, Ann 
Cas1914B 916. 

18. Nashville Lumber Co. v. Cor- 
bell, 84 Ark. 596, 597, 106 SW 677 
(holding that “injunctions and writs 
of supersedeas are issued by this 
court to preserve the status quo 


APPEAL AND ERROR 


the prayer for 


pending an appeal, where the justice 
of the case requires it, but not for 
the purpose of creating a temporary 
right’); Newport v. Veith, 144 Ky. 
501, 139 SW 774. And see Croll v. 
Franklin, 36 Oh. St. 316. See also 
supra § 1387. 

19.- U. S. Electric Lighting Co. v. 
Ross, 9 yh PP- (D-*C:), 558: 

20. U. S.—Merrimack River Sav. 
Bank v. Clay Center, 219 U. S. 527, 31 
SCt 295, 55 L. ed. 320, AnnCasi1912A 
513; Hovey v. McDonald, LOOMS: 
150, 3 SCt 136, 27 L. ed. 888; Louis- 
ville, etc., R. Co. v. Siler, 186 Fed. 
176; - Western Union Tel, Co.  v. 
Wright, 168 Fed. 558; New River 
Mineral Co. v. Seeley, 117 Fed. 981 
{rev on other grounds 120 Fed. 193, 
56 CCA 505]; Interstate Commerce 
Commn. v. Louisville, ete., R. Co., 
101 Fed. 146; Staffords v. King, 90 
Fed. 136, 32.CCA 536; Cotting v. Kan- 
sas City Stock-Yards Co., 82 Fed. 850 
[rev on other grounds 183 We cSho79) 
22 SCt 30; 46.01. ed: +927; Reyn- 
a y. Iron Silver Min. Co., 33 Fed. 

CRs 

Cal.—Pasadena vy. Los Angeles 
County Super. Ct., 157 Cal. 781, 109 
P 620, 21 AnnCas 1355 and note; Mul- 
vey v. San Diego County Super. Ct., 
22°Cal. A. 514,135: P 53. 

Colo.—Ajax Gold Min. Co. v. Hil- 
key, 30 Colo. 115, 69 P 523. 

Ga.—Prater v. Barge, 139 Ga. 801, 
78 SE 119; West v. Shackelford, 138 
Ga. 168, 164, 74 SE 1079; Wallace v. 
Aiken, 136 Ga. 845, 72 SE 157; Neis- 
ler v. Smith, 2 Ga. 265. 

Ida.—Waters v. Dunn, 18 Ida. 450, 
110 P 258. 

Iowa.—Winter v. Coulthard, 94 
Iowa 312, 62 NW 732. 

Mo.—C. H. Albers Commn. Co. v. 
Spencer, 236 Mo. 608, 1389 SW 321; 
ae v. Dearing, 180 Mo. 53, 79 SW 
454. j 
N. J.—Jewett v. Dringer, 29 N. J. 
Eq. 199 [rev on other grounds 30 N. 
J. Eq. ga Chegary v. Scofield, 5 N. 
J. Biq:.'52 

N. TGenet v. Delaware, etc., 
Canal:'Co,, 113)’ NivY. 2472, 22 NE 390; 
Remsen v. Metropolitan El. R. Co., 
17 App. Div. 637, 45 NYS 536 (re- 
versing an order denying a stay pend- 
ing appeal); Zobrest v. Hast Buffalo 
Brewing Co., 77 Mise. 218, 135 NYS 
815; New York Tenement House Dept. 
v. Moeschen, 41 Misc. 446, 85 NYS 19 
(holding that where a house owner 
had been enjoined, under the Tene- 
ment House Act, L. (1901) p 889 e 
334, from maintaining a nuisance in 
violation of such act, and raised con- 
stitutional questions as to the valid- 
ity of the act, the enforcement of 
such order would be stayed pending 
the hearing of any appeal speedily 
taken therefrom); Sixth Ave. R. Co. 
v. Gilbert El. R. Co., 3 AbbNCas 53; 
Genin v. Chadsey, 12 AbbPr 69 (may 
stay order granting injunction); Dis- 
bro v. Disbro, 37 HowPr 147; Tone v. 
Brace, Clarke 503; Jewett v. Albany 
City Bank, Clarke 57. 
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tion of the temporary restraining order ceases whem 


injunction is refused.1® On the 


other hand, the lower court, to avoid irreparable in- 
jury or a multiplicity of suits, or to preserve the 
status quo pending the appeal, may and should, if 
the purposes of justice require it, suspend, modify, 
grant, or continue an injunction until determination 
of the appeal,?° unless exclusive jurisdiction has 
been transferred to the appellate court.?2+ But un- 
less a statute makes a supersedeas or stay a mat- 
ter of right,?? an application therefor is addressed 
to the discretion of the court,?* and it should not 
be granted unless a proper case therefor is made 
out, and it appears to be reasonably necessary ‘to 
protect appellant and to prevent a miscarriage of 
justice,?4 nor except under such conditions as will 


Philippine.—Watson v. Enriquez, 1 
Philippine 480. 

Utah.—Bullion, ete., Min. Co. w 
Eureka Hill Min. Co., 5 Utah 151, 182, 
12°P 660,713" Pla 74: 

Wash.—Campbell Lumber Co. v. 
Deep River Logging Co., 68 Wash. 
431;°123) P 5963¢ Lundy, "Idaho, etel; 
Bae Co., 48 Wash. 453, 93 P 1071; State 
v. Chehalis County Super. Ct, 43 
Wash. 225, 86 P 632. 

W. Va.—State v. Harness, 42 W. 
Va. 414, 26 SE 270. See also Pow- 
hatan Coal, etec.; Co. ‘v." Ritzy ‘60> We 
Va.) 395, 56 SE O57, 9 LRANS 12.25% 
9 AnnCas 667 (holding, however, that 
an order merely allowing “appeal and 
supersedeas” from an order refusing 
to dissolve an injunction did not pur= 
port and was not sufficient to stay 
the operation of the injunction). 

Ont.—Cotton v. Corby, 7 Grant Ch. 
COL Er 08 

And see infra §§ 1408, 1409. 

[a] In Louisiana, where execution 
of-a writ of fi. fa. is enjoined for 
alleged nullity of the judgment, and 
the court orders the injunction dis- 
solved on plaintiff in execution giving 
bond and security under Code Prac. 
art 307, plaintiff in injunction is en- 
titled to suspensive appeal, as a ju- 
dicial sale of the property may work 
irreparable injury. Long v. Chas. A. 
Kaufman Co., 127 La. 764, 538 S 984: 

21. Hyatt v. Clever, 104 Iowa 338, 
73 NW _ 831; Finlen v. Heinze, 27 
Mont. 107, 69 P 8295 70 Pe bsT)- Bue 
see Ajax Gold Min. Co. v. Hilkey, 30 
Colo. 115,69 P’523: 

[a] Rescission of order.—After an 
injunction has been granted and an 
appeal perfected, the trial court can- 
not rescind the order, as its jurisdic- 
tion has ceased. State v. Judge Civ. 
Dist. Ct., 36 La. Ann. 192. 

[b] Modification of injunction 
granted.—Where, concurrently with 
a judgment of dismissal, the trial 
court granted an injunction to main- 
tain the status quo of the subject 
matter of the litigation pending ap- 
peal, such injunction could. not be 
modified by the trial court after an 
appeal from the final judgment had 
been perfected. Mulvey v. San Diego 
peal Super. Ct., 22 Cal. A. 514, 135 


22. See supra this section. 

23. In re Haberman Mfg. Co., 147 
U. §S.. 525, 138 SCt 527, 37 L. ed. 266; 
Shelbyville Vv. Glover, 184 Fed. 234, 
106 CCA 376: Lalance, ete., Mfg. Co. 
v. Habermann Mfg. Co., 54 Fed. 375 
[disappr Société ‘Anonyme, eter ve 
Blount, 51 Fed. 610]; Pasadena V. 
Los Angeles County Super. Ct, alee 
Cal. 781, 109 P 620, 21 AnnCas 1355: 
and other cases supra note 20. See 
also infra § 1410. 

24. Chesapeake, ete, R. Co. v. 
Swayze, 60 N. J. Hq. 417, 62 N. J. Ha. 
369, 47 A 28; Delaware, ete., Re Cosy 
Central Stock- Yards, ete, Co., 43 N. 
J. Hq. 77; 10. A 602% New Jersey Cent. 
R. Co. v. Standard Oil Coj33) Nos 
Eq. 372; Tone vy. Brace, Clarke (N. 
Yr) 503 (where, after an order dis- 
solving an injunction had been af: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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fairly protect appellee.?> 


injunction.”® 


firmed on appeal to the chancellor, 
and an appeal had been taken to the 
court of errors, the vice chancellor, 
before whom the bill was filed, re- 
fused an order in effect reviving the 
injunction upon proofs merely cumu- 
lative in support of the facts in issue 
upon the dissolution of the injunc- 
tion, and before the closing of proofs 
in the cause); Jewett v. Albany 
Bank, Clarke (N. Y.) 57.' See also 
infra § 1411. , 

[a] Abuse of discretion. — And 
where a plaintiff obtained an injunc- 
tion pendente lite to restrain defend- 
ants from rendering professional 
services as actors for any other per- 
son than plaintiff, which order was 
affirmed on appeal, and subsequently 
obtained, on a trial on the merits, a 
decree enjoining defendants until the 
expiration of their contract with him 
from rendering professionali services 
for any other person, an order sus- 
pending the injunction until the de- 
cision of an appeal by defendants, 
rendered by a judge not vested with 
a power of review, was held erro- 
neous as an abuse of discretion. Zieg- 
feld v. Norworth, 140 App. Div. 414, 
125 NYS 504. 

25. Pasadena v. Los Angeles Coun- 
ty Super: .Ct.,, 1575 Cally 781 109)" ® 
620, 21 AnnCas 1355. See also infra 
§ 1415. : 

[a] Imposing conditions and effect 
of stipulation.—On an application for 
an order staying an injunction pend- 
ing an appeal, the court has the pow- 
er to require stipulations as a con- 
dition of the stay, and such stipula- 
tions are binding and enforceable 
and are not affected by a reversal of 
the judgment where it was mani- 
festly intended -that in the course of 
a new trial the stipulations should 
regulate and control une Edens ong 

roceedings in the action. ine v. 
ere York ELV RCo. 149 N.;Y. 154; 

43 NE 414. 

; oN Kelley v. Diamond Drill, etc., 
Co., 142 Fed. 868 [aff 147 Fed. 713, 
78 CCA 101]; Eureka Cons. Min. Co. 
vy. Richmond Min. Co., 8 F. Cas. No. 
4549, 5 Sawy. 121; Finlen v. Heinze, 
2%. Mont...107,.69 P. 829, 70 P. 517; 
Spears v. Mathews, 66 N. Y. 127 [rev 
6 Hun 489]; Carpenter v. Fisher, 18 
App. Div. 561, 46 NYS 5; Campbell, 
etc., Co. v. Frost, 24 Mise. 87, 52 NYS 
487; Pocantico Water-Works Co. y. 
Low, 21 Misc. 172, 47 NYS 72; Fel- 
lows v. Heermans, 13 AbbPrNS (N. 
M2) wide 

27. See statutes of the several ju- 
risdictions; and cases infra this note. 

[a] Im Colorado, (1) under Civ. 
Code (1887) § 144, giving to district 
courts and judges power to grant in- 
junctions “pending proceedings in the 
supreme court on appeal or writ of 
error,” the district court has jurisdic- 
tion, which should be exercised, to 
entertain an application for an in- 
junction to preserve the property in 
dispute, although the cause has been 
removed by appeal to the supreme 
court. Ajax Gold Min. Co. v. Hilkey, 
30 Colo.. 115,.69 P 5238; Johnson v. 
Woune, (ils) Colo..<382, 22. P) 769... (2) 
It is only where there exists some 
unusual or extraordinary reason 
therefor that the supreme court will 
assume jurisdiction to continue or 
issue an injunction pending appeal, 
and it will not ordinarily do so when 
such relief can be had by application 
to the lower court. Ajax Gold Min. 


Co. v. Hilkey, supra; Johnson v. 
Young, supra. 
{b] In Iowa, by statute, an in- 


junction can be granted only by that 
court before which the action is 


And it has been held 
that, after an injunction has been denied on final 
hearing and the bill or complaint dismissed, the - 
-eourt has no power to grant an injunction pending 
an appeal or to revive or continue a temporary 
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Special statutory provisions. In many jurisdic- 
tions the effect of appeals from orders or decrees 
granting, refusing, dissolving, or refusing to dis- 
solve, injunctions, and the jurisdiction and powers 
of the lower and appellate courts in such cases, de- 


pend upon special statutory provisions.?7 


pending, and it must therefore be 
sought after the appeal in the appel- 
late court. Hyatt v. Clever, 104 Iowa 
338, 73 NW _ 831 (construing Iowa 
Code § 3389). 

{c] In Kentucky, although the rule 
was otherwise. prior to 1894 (see su- 
pra this section note 11), (1) it is 
now provided as follows: ‘The pro- 
visions of the Civil Code concerning 
supersedeas on appeals shall not ap- 
ply to judgments granting, modify- 
ing, perpetuating or dissolving in- 
junctions. When an appeal shall be 
taken from any judgment granting, 
modifying, perpetuating or dissolving 
any injunction, the court which ren- 
dered the judgment may, in its dis- 
cretion, if the ends of justice so re- 
quire, at the time the appeal is taken, 
make an order suspending, modifying 
or continuing the injunction during 
the pendency of the appeal, upon 
such terms as to bond or otherwise 
as may be proper for the security of 
the rights of the opposite party. 
Hither party, within twenty days af- 
ter the entry of such order, may 
take a transcript of the record, or all 
parts thereof appertaining to the in- 
junction, and upon reasonable notice 
in writing to the opposite party, 
move the Court of Appeals, or, if in 
vacation, any judge thereof, to revise 
the order of the lower court, and 
finally determine how far the injunc- 
tion shall be suspended, modified or 
continued pending the appeal. Pend- 
ing such application to the Court of 
Appeals or judge thereof, but not 
longer than for twenty days, the stat- 
us existing immediately before the 
entry of the judgment appealed from 
shall be maintained, and the lower 
court shall so provide in the judg- 
ment upon the request of either par- 
ty.” Civ. Code § 747, as amended in 
1894. And see Kentucky Coal, etc., 
Dey. Co. v. Carroll Hardwood Lumber 
Co., 151 Ky. 281, 151 SW 689; Jackson 
v. Hardin, 122 Ky. 773, 86 SW 530, 27 
Kyl 740; Jones v. Walter, 70 SW 
191, 192, 24 KyL 878; and other cases 
infra this note. (2) “This section ap- 
plies to final judgments in which 
injunctions are either granted, modi- 
fied, perpetuated, or dissolved, and 
does not seem to apply to orders not 
final, made during the progress of 
the case, refusing an injunction, or 
which do not either grant, modify, 
perpetuate, or dissolve an injunction.” 
Jones v. Walter, supra. (3) A re- 
straining order granted by the clerk 
without notice, which has been dis- 
solved by the court on notice, cannot 
be extended or continued in force by 
an order made after a judgment dis- 
missing the action, as a restraining 
order issued by the clerk without no- 
tice is void, and the circuit court has 
nothing upon which to act. It cannot 
continue an injunction which has 
never been granted. Jones y. Walter, 
supra, (4) When by final judgment 
an injunction is granted, and the cir- 
cuit court makes no order suspending 
it pending the appeal, the injunction 
is not suspended by the execution of 
a supersedeas bond and the taking 
out of a supersedeas, and after the 
twenty days have expired neither the 
lower court nor the supreme court 
has power to suspend the irjunction 
by allowing a bond to be executed, 
and this, although there has been no 
preliminary injunction. Stratton, 
etc., Co. v. Meriwether, 147 Ky. 577, 
144 SW 1083; Borrone vy. Moseley, 143 
Ky. 812, 137 SW 531. (5) Where a 
judgment dissolving an injunction is 
not suspended because of failure to 
comply with Civ. Code § 748, requir- 
ing a certain bond to be given before 


a supersedeas shall issue, the disso- 
lution of the injunction takes effect, 
and is not affected by a subsequent 
supersedeas of the judgment. U. S. 
Fidelity, etce., Co. v. Jones, 111 SW 
298, 33 KyL 737. (6) An order either 
continuing or refusing to continue, 
pending an appeal, an injunction dis- 
solved on final hearing is subject to 
revision by the court of appeals. 
Davis v. Connolly, 104 Ky. 87, 46 SW 
679, 20 Kyl 411; King v. Tilford, 100 
Ky. 564, 38 SW 888, 18 KyL 978. (7) 
The terms of the continuance must 
be first determined by the circuit 
court, and the party dissatisfied there- 
with may then have the same re- 
viewed by the court of appeals or 
judge thereof in vacation. Kentucky 
Coal, etc., Dev. Co. v. Carroll Hard- 
wood Lumber Co., supra. (8) Where 
an appeal in an action to restrain the 
cutting of timber involves difficult 
questions of law, an injunction dis- 
solved in part by the trial court will 
be continued pending appeal. Ken- 
tucky Coal, ete., Dev. Co. v. 
Hardwood Lumber Co., supra. 
Where an order is entered contin- 
uing an injunction for sixty days 
after judgment dissolving it on the 
merits, an application to the court 
of appeals, under such section, to 
continue the injunction pending ap- 
peal will be denied, unless made with- 
in twenty days after entry of such 
order. Jackson v. Hardin, supra. 
And see African Baptist Church v. 
White, 112 Ky. 539, 66 SW 410, 23 
KyL 1899. (10) The court of ap- 
peals has no power, upon appeal from 
an order dissolving an injunetion on 
final hearing, to reinstate the injunc- 
tion pending the appeal, except after 
reasonable notice to appellee of the 
motion to reinstate. African Baptist 
Church v. White, supra. (11) On mo- 
tion for revision by the court of ap- 
peals of the order of the circuit court 
appellant should produce a transcript 
of the record or so much of it as is 
material to the injunction, as the pur- 
pose of the statute is to give the 
court a discretion, and this cannot 
be exercised intelligently in the ab- 
sence of the record relating to the 
injunction. Kentucky Coal, ete., Dev. 
Co. v. Carroll Hardwood Lumber Co., 
supra. (12) The court of appeals 
will not consider a motion to modify 
an injunction pending an appeal 
where a proper decision of the mo- 
tion practically involves a considera- 
tion of the whole case on its merits. 
King v. Tilford, supra. (23) -Cive 
Code Prac. §§ 271-297, regulating the 
matter of injunctions, does not au- 
thorize the court of appeals to grant 
an injunction where none has been 
granted by the circuit court. New- 
ere v. Veith, 144 Ky. 501, 139 SW 

[d] In Louisiana (1) a suspensive 
appeal on bond lies from a judgment 
granting, refusing, or dissolving an 
injunction, when such judgment or 
order may cause irreparable injury. 
J. B. Levert Co. v. John T. Moore 
Planting Co., 133 La. 591, 63 S198: 
Gleason v. Wisdom, 120 La. 632, 45 
S 530; Murphy v. St. Mary Parish 
Police Jury, 117 La. :355, 41 S 647; 
State v. Sommerville, 104 La. 74, 28 
S 977; State v. Judge, 41 La. Ann. 
241, 6 S 21; Schmidt v. Foucher, 37 
La. Ann. 174; State v. Judge Twenty- 
Second Judicial, Dist. Ct., 33 La. Ann. 
760; State v. Judge Civ. Dist. Ct., 
33 La. Ann. 436; State v. Judge Sixth 
Dist. Ct., 31 La. Ann. 850; Beebe v. 
Guinault, 29 La. Ann. 795; State v. 
Judge. Fifth Dist. Ct. 25 La. Ann. 
664. But compare State v. King, 110 
La. 961, 35 S 181 (where it was held, 
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under the special circumstances of 
the case, that one who had disturbed 
the possession of the sheriff under 
an order of sequestration, and after- 
ward obtained a preliminary injunc- 
tion against the sheriff, was not en- 
titled to a suspensive appeal from a 
judgment dissolving such injunction). 
As to when appeal lies see supra §§ 
402-404. (2) And the effect of such 
an appeal is to suspend the operation 
of the judgment and hold matters 
in abeyance until the rights of the 
parties have been finally determined 
on the appeal. State v. De Baillon, 
113 La. 619, 37 S 534; Hake y. Lee, 
104 La. 146, 28 S 1004; State v. Judge 
Civ. Dist. Ct., 33 La. Ann. 436; State 
v. Judge Orleans Seventh Dist. Ct., 
21 La. Ann. 152; and other cases su- 
pra. (3) But a suspensive appeal 
from an order refusing to grant, or 
dissolving, a preliminary injunction 
will not suspend or postpone the 
trial of the cause on the merits. 
Murphy v. St. Mary Parish Police 
Jury,:\117: La. 355, 41 S 647; State 
v. Judge Civ. Dist. Ct., 33 La. Ann. 
536. (4) A district judge is not ab- 
solutely required to grant a suspen- 
sive appeal from a judgment dissolv- 
ing an injunciion and dismissing the 
suit, but may refuse it, subject to 
the right of the party to resort to 
the supreme court for a mandamus. 
Le Blane v. Michel, 122 La. 339, 47 
S 632. (5) And a temporary restrain- 
ing order issued by the judge on his 
own motion pending the hearing of 
a rule to set aside an order of seiz- 
ure and sale expires with dismissal 
of the rule and cannot be kept alive 
by a suspensive appeal from the dis- 
missal Interstate Trust, etc., Co. v. 
Powell Bros., ete., Co., 124 La. 624, 
50 S 605. (6) Where the district 
court, after trial on the merits, made 
a preliminary injunction perpetual, 
which operated to restrain acts of 
trespass and disturbance of posses- 
sion it was held that, although it made 
an order for suspensive appeal and 
such appeal was perfected, it was not 
thereby divested of jurisdiction to de- 
termine the effect of such appeal as to 
the injunction, and properly held that 
the preliminary order for injunction 
was not thereby vacated. Sheridan 
v. Reese, 121 La. 226, 46 S 218. 

[e] In Montana see Finlen v. 
Heinze, 27 Mont. 107, 69 P 829, 70 P 
517 (injunction in aid of appeal can- 
not be issued by trial court); Malo- 
ney v. King, 26 Mont. 487, 68 P 1012 
(suspension of injunction by supreme 
court pending appeal therefrom de- 
nied). 

{f] In Nebraska, (1) where a tem- 
porary injunction has been granted 
and subsequently dissolved or modi- 
fied, the party in whose favor it was 
allowed may, as a matter of right, 
have the amount of a supersedeas 
bond fixed, supersede the order of dis- 
solution or modification, and continue 
the injunction in force until the order 
is reviewed by an appellate court, 
and it is the duty of the trial court 
or judge sitting at chambers to fix 
the amount of such supersedeas bond 
on the entry of the order of dissolu- 
tion or modification. State v. Baker, 
62 Nebr. 840, 88 NW 124. (2) But 
a temporary restraining order pend- 
ing a hearing on the application for 
a temporary order of injunction may 
be subsequently dissolved, and the 
party in whose favor it was allowed 
is -not entitled to have the_ order 
of dissolution superseded pending re- 
view as in case of a temporary order 
of injunction. State v. Baker, supra; 
Trester v. Pike, 60 Nebr. 510, 83 
NW 676; Manning v. Connell, 47 
Nebr. 83, 66 NW 17; State v. Wake- 
ley, 28 Nebr. 431, 44 NW 488. (3) 
Since the statute, in authorizing the 
execution of a supersedeas bond on 
dissolution of a temporary injunction, 
does not authorize the execution of 
such a bond where, pending an ap- 
plication for the granting of an in- 
junction, a restraining order has been 
issued to restrain defendant from the 
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commission of the act complained of] ary injunction has been granted, and 


until the application for the tempor- 
ary injunction has been heard, man- 
damus will not lie to compel the dis- 
trict judge to fix the amount of such 
bond to be filed by plaintiff where 
the temporary injunction is refused, 
notwithstanding a restraining order 
had been formerly granted. State 
v. Wakeley, supra. 

[g] In New Jersey (1) “no ap- 
peal taken from an order or decree 
granting an injunction shall suspend 
or modify the operation of the in- 
junction without an order ‘of the 
chancellor or of the court of errors 
and appeals for that -purpose, and 
such suspension or modification shall 
extend only so far as may be neces- 
sary to preserve the subject of the 
appeal, and shall not in any case be 
allowed to destroy the right estab- 
lished or protected by the order or 
decree appealed from.” Chancery Act 
(1902) § 112 (Acts [1902] p 546 ¢ 
158). (2) Under this provision an 
injunction, whether decretal or by 
writ, is in full force pending appeal 
and must be obeyed until it is re- 
versed, unless it is modified or sus- 
pended in the manner prescribed by 
the statute. Cape May Yacht Club v. 
Cape May Yacht, ete., Club, 82 N. J. 
Eq. 204, 87 A 644. (3) But the in- 
junction may on application to the 
court be suspended or modified in a 
proper case and to the extent indi- 
cated in the statute. Cape May Yacht 
Club v. Cape May Yacht, ete., Club 
supra; Laird v. Atlantic Coast San- 
itary Co., 73 N. J. Ha. 5, 67 /A 849; 
Johnson v. Seabury, (Ch.) 61 A 563; 
(4) After an appeal is taken from 
a decree for an injunction no process 
of injunction can issue except on an 
order of the court. Laird v. Atlantic 
Coast Sanitary Co., supra. (5) And 
on application for an order directing 
process of injunction to issue after 
an appeal from the decree has been 
taken, if it appears that such process 
would destroy the subject matter of 
litigation and leave nothing but an 
abstract proposition to be passed 
upon by the court of errors and ap- 
peals, the order should be refused. 
Laird v. Atlantic Coast Sanitary Co., 
supra [cit and expl Pennsylvania 
R. Co. v. National Dock, ete., Co., 54 
N. J. Eq. 647, 35 A 433]. (6) But 
the issuance pending an appeal of an 
injunction restraining a defendant 
yacht club from engaging in the en- 
terprise of a yacht club under its cor- 
porate title, and from using a pen- 
nant so as to mislead the public to 
the detriment of complainant, will 
not destroy the subject matter of the 
appeal, since defendant may engage 
in its enterprise as a yachting club 
without advertising under the name 
and pennant complained of. Cape 
May Yacht Club y. Cape May Yacht 
eke.) Club, supra.’ (7) And suspension 
pending appeal of an injunction re- 
straining defendant from interfering 
with a strong hand to prevent plain- 
tiff from constructing certain im- 
provements under a lease was re- 
fused. Hoboken, ete, R. Co. v. Jer- 
Seye Citys) etc.) ie Come] OmiNes JesHiGs 
122, 62 A 539. 

_{h] In Ohio, (1) on appeal to the 

circuit court from an interlocutory 
order of the court of common pleas 
dissolving an injunction, the order 
of dissolution is not suspended by 
the appeal except by the order of 
the circuit court, or two judges 
thereof in vacation, on reasonable no- 
tice to the adverse party. Rev. St. 
§ 5226; Swan Tp. v. McClannahan, 
53 Oh. St. 403, 42 NE 34; Johnson 
v. Avondale, t-Oh. Cir. Ct. 229, 1 Oh. 
Cir. Dec, 124. (2) Under ‘Rey. St. 
§ 6725, a final order granting an in- 
junction may in a proper case be 
stayed by the circuit court pending 
a hearing on a petition in error. Cin- 
cinnati, ete.; R. Co. v. Duckworth, 2 
Oh, ‘Cir. Ct. 518, 1 Oh. Cir. Dec. 618: 

{i] In Washington by statute, (1) 


‘where a final judgment has been ren- 


dered in a cause wherein a tempor- 


the party securing the injunction ap- 
peals, the injunction will be contin-~ 
ued pending the appeal if appellant 
files a bond as provided by the stat- 
ute. Ballinger Annot. Codes & St. § 
6507; Remington & B. Code § 1723; 
State v. Grady, 71 Wash. 1, 127 RP” 
305; State v. King County Super. Ct., 
30) Wash: 19:7, 70 JR 233565 (2) Bue 
as there is no statute authorizing it, 
an injunction which is merely pre- 
ventive cannot as of right be ren- 
dered inoperative by an appeal with 
supersedeas hond, although the court 
may in its discretion grant a suspen- 
sion and stay pending the appeal. 
See cases in this state supra this 
section notes 11, 14, 20. (3) And 
where, on the ground of emergency, 
a mere restraining order has been 
granted without notice to the adverse 
party, and an order- made requiring 
the adverse party to show cause - 
on a day certain why a temporary 
injunction should not be granted, but, 
before hearing upon the application 
for the temporary injunction, the 
court dismisses the cause, such re- 
straining order cannot be kept in 
force pending appeal from the judg- 
ment of dismissal. Coleman v. Co-* 
lumbia, ete., -R. Co., .8 Wash.” 227, 
35 P 1077; State v. Lichtenberg, 4 
Wash. 407, 30 P 716. (4) Where the 
parties consent that a restraining or- 
der may stand as a temporary injunc- 
tion, it becomes such a temporary in- 
junction, and may be continued pend- 
ing appeal under Remington & B. 
Code § 1723, but, where it was merely 
kept in force as a restraining order 
on the postponement of a hearing of 
an order to show cause, there was no 
temporary injunction within the 
meaning of that section. State v. 
Grady, 71, "Wash. 1, 427 P3065) 2 °(5) 
Under Ballinger Annot. Codes & St.’ 
§ 6515 (Pierce Code § 1063), provid- 
ing that the superior court shall not- 
withstanding an appeal retain juris- 
diction for all purposes in so far as 
the cause is not affected by the ap- 
peal, the superior court cannot mod- 
ify on motion a temporary injunction 
kept in force by an appeal on appel- 
lant objecting to a consideration by 
the court of the motion on the mer- 
its. Inland Nursery, ete., Co. v. Rice, 
56 Wash: 21, 104 P 1117. (6) And 
where a temporary injunction re- 
straining defendants from disposing 
of or encumbering capital stock, or 
from voting the same at corporate 
meetings, granted in a suit to re- 
cover the capital stock, was contin- 
ued in force by an appeal to the su- 
preme court from a judgment deny- 
ing relief, it was held that the su- 
preme court could not grant a modi- 
fication of the injunction in so far 
as it restrained defendants from vot- 
ing the stock at corporate meetings, 
but that defendant could sue for an 
order restraining stockholders’ meet- 
ings pending the disposition of the 
appeal. Inland Nursery, etc., Co. v. 
Rice, supra. 

{j] In Wisconsin, (1) under St. 
(1898) § 3061, providing that, where 
a party gives immediate notice of 
appeal from an order denying, dis- 
solving, or modifying an injunction, 
he may within three days serve an 
undertaking that, if the order ap- 
pealed: from is affirmed, he will pay 
all costs and damages awarded 
against him on the appeal and all 
which the adverse party may sustain: 
by the granting or denying of the 
injunction, upon which the court shall 
in its discretion order an injunction 
allowed or one before granted to be 
continued pending the appeal, unless 
the respondent shall give an under- 
taking to abide by any final judg- 
ment rendered for appellant the court 
may, upon refusing to vacate manda- 
tory provisions of a temporary in- 
junction issued and denying defend- 
ant’s motion for restraining orders 
during the pendency of the action, or- 
der the injunction to continue in 
force pending defendant’s appeal on 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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unless if has been so ordered;** 


the condition that plaintiff give such 
an undertaking. St. Hyacinth Cong. 
y. Borucki, 141 Wis. 205, 124 NW 284. 
(2) Under this statute, where, on an 
appeal from an order dissolving a 
temporary injunction, appellant is 
permitted to continue the injunction 
by giving a bond agreeing to pay all 
damages if the order is affirmed, but 
respondent is not given the privilege 
of filing an undertaking to abide and 
perform any final judgment rendered 
in favor of appellant in lieu of such 
bond by, appellant, the error may be 
corrected in the supreme court. Ten- 
ay v. Madison, 99 Wis. 539, 75 NW 
28. Appointment or discharge of 
ree ee! pending appeal see supra § 
138 

29. U. S.—Tornanses v. Melsing, 
106 Fed. 775. 

Ala.—Stanton v. Heard, 100 Ala. 
Dil, eda Sas Oe 

Conn. .—Catlin vy. Baldwin, 47 Conn. 


_ Fla.—Continental Nat. Bldg., etc., 
Assoc. v. Scott, 41 Fla. 421, 26 S 726; 
State v. Johnson, 13 Fla. 33. 

Ill.—Heyman v. Heyman, 117 Jll. 
A. 542 [aff 218 Ill. 636, 75 NE 1079]; 
Continental Inv., etc., Soc. v. McKay, 
COmllerAn Gen Harris: varPeosmOoml lie 
A. 306. 

Ind.—Wabash R. Co. v. Dykeman, 
133 Ind. 56, 32 NE 823. 

Iowa.—Cook y. Cole, 55 Iowa 70, 7 
NW 419. 

La.—Blaise v. Security Brewing 
€o., 124.La. 979, 50 S 816. A sus- 
pensive appeal lies. Metropolitan 
Bank v. Commercial Soap, etc., Mfy., 
48 La, Ann. 1383, 20 S 899. 

Md.—Everett v. State, 28 Md. 190. 

Minn.—Farmers’ Nat. Bank vy. 
Backus, 63 Minn. 115, 65 NW 255. 

Miss. ” Buckley Vv. George, Gat Miss. 


580, 15 S 46. 
Mo.—State v. Klein, 137 Mo. 673, 


39 SW 272; State v. Hirzel, 137 Mo.’ 


435, 37 SW 921, 38 SW 961. 

Tex.—Waters-Pierce Oil Coteniwe 
State, 106 SW 326; People’s Cemetery 
Assoc. Wa Oakland Cemetery Co., 24 
Tex. Civ. A. 668, 60 SW 679; Carter 
v. Carter, (Civ. A.) 40 SW 1030. 

Va.—Virginia, ete., Steel, etc. Co. 
vy. Wilder, 88 Va. 942, 14 SE 806. 

Wash.—State v. Spokane County 
SUper Ct... som VAS One Zo wm sOm be Looe 
State v. King County Super. Ct., 30 
Wash, 177, 70 P 256; State v. Pierce 
County Super. Ct., 12 Wash. 677, 679, 
426P 123. 

W. Va.—Sult v. Hochstetter Oil 
Co., 63 W. Va. 317, 61 SH 307. 

Operation and effect of supersedeas 
or stay see infra § 1457. 

[a] Where an application for 
leave to sue a receiver is denied, the 
applicant is entitled to a stay of pro- 
ceedings by the receiver pending ap- 


peal. State v. Spokane County Su- 
per. Ct.,,0s. Wash 23,80, B- 195, 
30. State v. Fawcett, 58 Nebr. 371, 


78 NW 636 (holding that an order 
directing a receiver to sell the real 
estate of a national bank is super- 
sedable as of right under Code Civ. 
Proe. § 677 subd 3, providing for su- 
persedeas on appeal from a judg- 
ment, order, or decree directing the 
sale or delivery of possession of real 
estate). 

81. Cal.—Matter of Real Est. As- 
sociates, 58 Cal. 356 (holding that 
where, in an involuntary proceeding 
against an insolvent, a receiver was 


The general rule un- 
der the statutes is that appeaiable orders or decrees 
appointing a receiver are or may be superseded or 
stayed by an appeal and the giving of a proper bond 
or undertaking.*® The same is true of certain ap- 
pealable orders in the course of a receivership.*° 
But in some jurisdictions the appointment or func- 
tions of a receiver are not vacated or superseded by 
an appeal, even though a supersedeas bond is given, 
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appointed, and afterward an appeal 
was taken from an order adjudicat- 
ing him an insolvent, the functions 
of the receiver were not suspended 
during the appeal). 

Ida.—Morbeck v. Bradford-Kennedy 
Comets, dam 4585510) a a 

Nebr.—Home  F. Co. 
Dutcher, 48 -Nebr. 755, GP NW 766. 

Oh.—Swing v. Townsend, 24 Ohy 
St. 1 (on appeal from court of com- 
mon pleas to district court). 

Pa.—Haught v. Irwin, 166 Pa. 548, 
31 A 260 (under express provision 
that appeal shall not be a superse- 
deas). 

Tenn.—Baird v. Cumberland, etc., 
Turnp.. Co., 1 Lea 394 (and, other 
eases infra note 34 [d]). 

And see Mann v. Gaddie, 158 Fed. 
42,88 CCA 1. 

32. Lowe v. Riley, 57 Nebr. 252, 77 
NW 758; State v. Stull, 49 Nebr. 739, 
69 NW 101; Home HH. Ins. Co. vy. 
Dutcher, 48 Nebr. 755, 67 NW 766 
(holding that an order appointing a 
receiver of real property in aid of 
foreclosure proceedings is not an or- 
der directing the delivery of posses- 
sion of real property, within the 
meaning of Code Civ. Proc. § 677 
subd 3, providing for supersedeas, and 
that such order, therefore, while ap- 
pealable, cannot be superseded as a 
matter of right). And see Anderson 
v. Tingley, 20 Wash. 592, 56 P 371. 

83. State v. Scott, 60 Nebr. 98, 
82 NW 320 (holding that appellant 
is not entitled as a matter of right 
to a supersedeas on appeal from an 
order directing -a receiver of an in- 
solvent firm to sell assets other than 
real estate, as the statute provides 
for supersedeas only in the case of a 
judgment, order, or decree directing 
the payment of money, or the execu- 
tion of a conveyance or other instru- 
ment dissolving or modifying an or- 
der of injunction or directing the sale 
or delivery of possession of real es- 


tate). 
34. . S—Mann v. Gaddie, 158 
2, 88 CCA 1; Tornanses v. Mel- 


nor, 


Vv. 


Fed. 4 
sing, 106 Fed. 775, 45, CCA 615. 
ebr.—Lowe v. Riley, 57 Nebr. 252, 
77 NW 758; State v. Stull, 49 Nebr. 
1395 690 INVWes LOD s Elomemhs Sins sos 
v. Dutcher, 48 Nebr. 755, 67 NW ees 

Oh.—Cincinnati, etc. KR. Co. 
Duckworth, 2 Oh. Cir. Ct. 518, il. On. 
Cir. Dec. 618. 

Tex.—People’s Cemetery Assoc. v. 
Oakland Cemetery Co., 24 Tex. Civ. 
A. 668, 60 SW 679. 

Va.—Bristow v. Home Bldg. Co., 
91 Va. 18,,20 SE 946, 947 (on appeal 
from order refusing to discharge re- 
ceiver). 

And pce eleneht v. Irwin, 166 Pa. 


548, 31 A 

See also supra § 1386; infra §§ 
1408, 1409. 

[a] Refusal to vacate receiver- 


ship.—On appeal from an order de- 
nying a motion to vacate a receiver- 
ship imposed upon a corporation at 
the instance of minority stockholders, 
an order for a stay and restitution 
pending the appeal may be granted 
on a proper showing and on the exe- 
cution of a sufficient bond. Forrester 
v. Boston, ete, Cons. Copper, etce., 
Min. Co., 22 Mont. 430, 56 P 868. 

[b]. After affirmance of appoint- 
ment and pending appeal in main ac- 
tion.— But where an order appointing 
a receiver and directing him to take 
possession of the property, which 
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sence of statutory provision, is appellant entitled 
to a supersedeas or stay as a matter of right on 
appeal from an order appointing a receiver,?? or 
from orders in the course of a receivership which 
do not come within the provisions of the statute.** 
_ But in a proper case the lower or the appellate court 
may in its discretion, as in other cases, order a su- 
persedeas or stay pending the appeal in order to 
preserve. the status quo and avoid irreparable in- 
jury ;°* and it may continue a receivership pending 


gave him right of possession at once, 
is affirmed on an appeal therefrom, 
which by statute suspended the re- 
ceiver’s authority only until the final 
determination of such appeal, the ap- 
pellate court will not enjoin the re- 
ceiver from taking possession pend- 
ing appeal by defendant from judg- 
ment in the main action, as this is 
not essential to a due and effective 


exercise of appellate jurisdiction.’ 
Chicago, etc., R. Co. v. Kenney, 29 
Ind. A. 506, 68 NE 20. : 


[c] In Louisiana, (1) where an 
appeal to the court of appeals from 
an order appointing a receiver and 
taking from the sheriff property 


| seized on execution is denied by the 


district court, the supreme court, in 
a proper case, will stay proceedings 
in the district court until the judges 
of the court of appeals, absent from 
the state, can act on the demand for 
a mandamus to compel an allowance 
of the appeal. State v. Monroe, 51 
La. Ann. 161, 24 S 790. (2) A suspen- 
sive appeal will not lie from a judg- 
ment appointing a receiver to a part- 
nership to succeed an original re- 


ceiver who has absconded. In re 
Mitchell-Borne Constr. Co., 134 La. 
518,64 S397. 

{d] . In Tennessee (1) it is held 


that Code § 3933, allowing the su- 
preme court in term, or either of the 
justices in vacation, to grant writs of 
supersedeas to an interlocutory order 
or decree or execution issued thereon, 
as in case of a final decree, does not 
confer the power to supersede orders 
or decrees of the chancellor unless 
they are of a nature to be actually 
enforced against a party and are in 
fieri, and it does not apply to orders 
or decrees of a negative or prohibi- 
tive character, or such as have been 
executed, or confer power to super- 
vise the discretion of the chancellor 
in the exercise of its power for the 
preservation of property pendente 
lite. And therefore it has been held 
that certain orders or decrees ap- 
pointing a receiver were not such as 
could be superseded by the supreme 
court under the statute. Baird v. 
Cumberland, ete., Turnp. Co., 1 Lea 
394 (order appointing a receiver of 
a turnpike company, in a suit be- 
tween the stockholders and_ officers 
of’ the company, with power ‘to col- 
lect debts and incomes and apply the 
proceeds to the repair of the road 
and the repayment of the salaries of 
the officers, an injunetion having been 
granted restraining defendants from 
collecting, receiving, or disposing of 
the earnings of the road, and the re- 
ceiver having gone into possession 
under his appointment). To same 
effect Roberson v. Roberson, 3 Lea 50 
(order made in the progress of a 
cause involving the administration of 
an insolvent estate, appointing a re- 
ceiver to take the assets out of the 
executor’s hands to prevent their loss 
or waste); Bramley v. Tyree, 1 Lea 
531 (order appointing a receiver of 
lands conveyed in trust for creditors 
in a suit to foreclose the trust). See 
also Troughber y. Akin, 109 Tenn. 
451, 73 SW -118. (2) But the ap- 
pointment of a receiver to take prop- 
erty out of the possession of a party 
and appropriate its rents and profits 
for the payment of taxes, etc, has 
been held to be such an interlocutory 
decree aS may be superseded by the 
supreme court whenever a proper 
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an appeal.*® 


[§ 1407] D. Allowance by Court, Judge, or 
Clerk, and Issue of Writ—l. Necessity for Allow- 
Under some statutes a supersedeas 
or stay is allowed as a matter of course on compli- 


ance or Order. 


ance by appellant or plaintiff in 


scribed conditions, and in such ease no allowance 
or order by the court or judge is necessary unless 
it is required by the statute, but compliance with the 
prescribed conditions operates per se as a super- 
But under other statutes, either 
generally or in certain eases, an appeal or writ of 
error cannot be made to operate as a supersedeas or 
stay without an allowance and special order of the 
court or judge to that effect, either in accordance 


sedeas or stay.°® 


case is made out. Cone v. Paute, 
12 Heisk. (Tenn.) 506. (3) And the 
supreme court may grant a superse- 
deas in other cases where the ap- 
pointment of a receiver was not a 
true exercise of the right of the 
chancellor to preserve the property. 
Troughber v. Akin, supra (collecting 
and reviewing cases); Downing’ v. 
Dunlap Coal, etc., Co., 93 Tenn. 221, 
24 SW 122 (supersedeas granted to 
stay order based upon bill, answer, 
and ex parte affidavits); Blake v. 
Dodge, 8 Lea 465; Morford v. Ham- 
ner, 3 Baxt. 391; Richmond vy. Yates, 
3 Baxt. 204. (4) But an order ap- 
pointing a receiver will not be su- 
perseded thus by the supreme court, 
if it does not appear that the dis- 
cretion of the chancellor has been 
abused. Troughber v. Akin, supra; 
Cone v. Paute, supra. 

fe] Sheriff as receiver under Log- 
ging Lien Law.—In Washington, un- 
der L. (1893) ¢ 132, which provides 
that, in the enforcement of the lien 
there given upon saw logs, etc., to 
those employed in getting them out, 
the sheriff shall be a receiver in 
the case for the purposes of the act, 
the statute contemplates that it is 
a part of the remedy for the sheriff 
to hold the property until the case 
is determined and the lien satisfied, 
and, since the statute makes no pro- 
vision for superseding the receiver- 
ship on appeal, it cannot be super- 
seded either by giving a supersedeas 
bond or by a deposit in court. <An- 
eee v. Tingley, 20 Wash. 592, 56 

371. 


Fig Morbeck v. Bradford-Kennedy 
Col, 18 Ida. 458, 110, P 261 

[a] Reinstatement of receiver.— 
But where, on appeal by a corpora- 
tion from an order appointing a re- 
ceiver, a bond is given superseding 
the receiver, pending the appeal the 
receiver will not be reinstated on a 
determination that his appointment 
was proper, but the bond will be al- 
lowed to stand in lieu of the receiver. 
Oudin, ete., Fire Clay Min., etc., Co. 
v. Conlan, 38 Wash. 134, 80 P 283. 

36. U. S—Hunt v. Oliver, 109 U. 
SO.Y77e3 SCt 114, (27 “1: “ed. 897; Ho- 
vey v. McDonald, 109 U. S. 150, 3 SCt 
136, 27 L. ed. 888; Goddard v. Ord; 
way, 94 U. S. 672, 24 L. ed. 237! 
French v. Shoemaker, 12 Wall. 86, 20 
L. ed. 270; Slaughter-house Cases, 10 
Wall. 2732-19 ir ed, 915: Orchard: v, 
Hughes, ft Wall. 73, 17 L. ed. 560; 
Brockett v. Brockett, 2 How. 238, 11 
L. ed. 251; Stockton v. Bishop, 2 How. 
74, 11 L. ed. 184; Wichita Citizens’ 
Bank v. Farwell, 56 Fed. 539, 6 CCA 
30; Tiernan v. Booth, 4 Fed. 620, 
Sh Biss 4994 Late 109) UL S205; Ss SCt 
122, 27 L. ed. 907]; Arnold v. Frost, 
1° ¥"Cas. No! 558, 9 Ben. 267. 

Ala.—Burns v. Tennessee, ete., R. 
Co., i112 Ala. 498, 20 S 501; Moore v. 
Randolph, 52 Ala. 5380; Williams v. 
Hart, 17 Ala. 102. 

Cal.—Baldwin y. San Francisco Su- 
per. Ct., 125 Cal. 584, 58 P 185; Fos- 
ter v. San’ Francisco, 115 Cal. 279, 
47 P 58; Pennie v. San Francisco Su- 
per: (Ct, 89" Call” 317° 26°°R "6175" Bees 
Chuck v. Quan Wo Chong Co., 81 Cal. 
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[§§ 1406-1408 


with the express provisions of the statute or under 


error with pre- 


222, 22 P 594, 15 AmSR 50; Born v. 
Horstmann, 80 Cal. 452, 23 Pp 169; 
338,, 5 LRA Ets Matter’ of Schedel, 


69 cal: 241, 10 Pp ae: 
139 Ga. 
608. “TT SE 817. 
Iil.—Smith v. Chytraus, 152 Iii. 


664, 38 NE 911; Oakes v. Williams, 
107 Til. 154; Ambrose v. Weed, 11 
Ill. 488; Ex p. Thatcher, 7 Ill. 167. 

Towa.—Burge v. Burns, Morr. 287. 

Minn.—Starbuck v. Dunklee, 12 
Minn. 161 

Miss.—Wade v. American Coloniza- 
tion Soc., 12 Miss. 670 (holding that, 
under a statute providing that before 
granting an appeal the chancellor 
shall require a bond, with security, to 
pay or perform the decree or order 
appealed from, where the statute is 
complied with, the appeal by its own 
force suspends the decree, although 
there is nothing in the act saying 
that it shall have this effect). 

Mo.—State v. Klein, 137 Mo. 673, 
hea as 272; State v. Ranson, 86 Mo. 

Nebr.—Kountze v. Erck, 45 Nebr. 
288, 638 NW 804 [cit State Bank v. 
Green, 8 Nebr. 297, 1 NW 210]. 

Y.—Dyckman v. Waliente, 19 
AbBPr 180; Van Antwerp v. Newman, 
4 Cow. 82, 15 AmD 340. But see 
cases in following note. 

N. D.—Wahpeton Nat. Bank v. 
Hanberg, 10 N. D. 383, 87 NW 1006. 

Oh.—Hyde v. Bank, "49 Oh. St. 60, 
34 NE 720; Bassett v. Daniels, 16 
Oh. St 46(; 

Pa.—Citizens’ Pass. R. Co. v. East 
Harrisburg Pass. R. Co., 161 Pa. 
121, 29 A 502; Chillas v. Brett, 5 Pa 
LIR 325. 

Tex.—Burns vy. Ledbetter, 54 Tex. 
374; Ledbetter v. Burns, 42 Tex. 508. 

Utah. —Bullion, etc., Min. Co. v. EHu- 
eR Hill Min. Co., 5 Utah 182, 12 P 

Wis.—Spaulding vy. Milwaukee, etc., 
Ro Coe 1 Wise 157: 

Ont.—Stavert v. Campbell, 25 Ont. 
L. 515, 1 DomLR 689, 3 OntWR 716, 
21 OntwR 370, 3 OntWwN SOT 2 d Ont 
WR. 172; O’Donohoe Vv. Robinson, 10 
Ont. A. "622: Rossiter v. Toronto R. 
Comat OntWR 189. 

See also supra § 1395; infra § 1415. 

37. Ariz.—Potomac Oil Co. v. Dye, 
14 Cal. A. 674, 113 P 126; 130 (con- 
struing Ariz, Civ. Code [1901] par 
1512). 

Cal.—Sarthou v. Reese, 151 Cal. 
96, 90 P 187; Cluness vy. Bowen, 135 
Cal. 660, 67 P 1048 (in both cases, on 
appeal from judgment of restitution 
in action of unlawful detainer). 

Fla.—MclIver vy. Marshall, 24 Fla. 
42, 4 S 563; Saxon vy. Gamble, 23 Fla. 
408, 2S 664. 

Ga.—Stokes v. Stokes, 126 Ga. 804, 
55 SH 1023. 

Tii—Steidliv Peo. 173 ille29. 150 
NE 129 (writ of error). 

Ind.—Burk v. Howard, 15 Ind. 219. 

Iowa.—Miller v. Kramer, 154 Iowa 
523, 1384 NW 538. 

La.—Ansley v. Stuart, 123 La. 330, 
48 S 953 

Md.— Williams v. Savage Mfg. Co., 
1 Md. Ch. 306. 

N. Y.—Bracken v. Atlantic Trust 


the general power of the court to grant a super- 
sedeas or stay.37 
fixed by the court in order to operate as a super- 
sedeas in all but specific cases provided for, upon 
fixing such bond the court orders that upon the 
execution thereof the proceedings shall be stayed.** 
The statute sometimes requires the issue of a super- 
sedeas by the clerk.®° 

[§ 1408] 2. Power to Allow—a. In General. The 
general rule is that the court, either the lower or 
appellate court according to, the circumstances, has 
power to grant a supersedeas or stay of proceedings 
pending an appeal or writ of error;*° and this power 
in the court is held to be inherent ‘and to exist even 


Where the bond is left to be 


Co., 36 App. Div. 67, 55 NYS 5063, 
Sagehomme v. Pugh, 53 Misc. 41, 102 
NYS 928; Savage v. Hicks, 2 Wend. 
246. And see Kager v. Brenneman, 
52 App. Div. 446, 65 NYS 129 [aff 
ae N. Y. 674 mem, 59 NE 1124 mem]. 

S. C.—Pelzer Mfg. Co. v. Cely,. 40 
SC, .4380; "18" SE 790. 

Tex.—Mendelsohn v. Gordon, (Civ. 
A.) 155 SW 571 (on appeal from in- 
terlocutory orders). 

See also supra § 1395; infra § 1408. 

Order of supersedeas or stay see 
infra § 1416. 

Writ of supersedeas or stay see 
infra § 1417. 

[a] In Florida an appeal to the 
supreme court cannot ipso facto op- 
erate by way of supersedeas, except 
where the decree is for the payment 
of money. In other cases a super- 
sedeas must be the subject of a spe- 
cial order. Mitchell v. Mason, 63 Fla. 
538, 57 S 604; McIver v. Marshall, 24 
Wla. 42, 4 S 563; McGill v. McGill, 
19 Fla, 341. 

[b] In Georgia, on appeal by fast 
bill of exceptions from a judgment 
granting or refusing an injunction, 
a-supersedeas does not result from 
merely filing the bill and making affi- 
davit of inability to furnish security, 
but there must be an order by the 
judge under Civ. Code § 4925, pre- 
scribing the terms on which the su- 
persedeas will be granted, and a com- 
pliance with such order. Stokes’ v. 
Stokes, 126 Ga. 804, 55 SE 1023. 

[c] In Indiana it has been held 
that it is only where the appeal is 
granted during the term and bond 
filed, with such penalty and surety 
and within such time as the court 
shall direct, that proceedings on a 
judgment can be stayed without an 
order of the supreme court in term 
or a judge thereof in vacation. Burk 
v. Howard, 15 Ind. 

38. Lee Chuck v. Quan Wo Chong > 
Co., 81 Cal. 222, 22’ P 594,°15. AmSR 
50; Eno v. New York El.’ R. Cons 
App. Div. 336, 44 NYS 61; and other 
cases in preceding note. 

39. See infra § 1417. 

40. U. S.—Merrimack River Sav. 
Bank..v. Clay'Center, 219° U. S. 527; 
31 SCt 295, 55 L. ed. 320, AnnCas 
1912A 513; Staffords v. King, 90 Fed. 
136, 32 CCA 536. 

Ala.—Ex p. Brown, 58 Ala. 536. 

Ark.—Ex p. Woods, 3 Ark. 532. 

Cal.—Rogers v. Santa Cruz County 
Super" Ct? 158" Cal.- 467,-1t1- P 357% 
Reed Orchard Co. v. Yolo County Su- 
per. Ct., 19 Cal. A. 648, 128 P 9, 18: 

Fla.— State v. Johnson, 13 Fla. 33. 


Ind.—Northern Indiana R. Co. v. 
Michigan Cent. R. Co., 2 Ind. 670. 
Iowa.—Winter v. Coulthard, 94 


Iowa, 312, 62 NW 732. 

Kan.—Central Nat. Bank v. Guth- 
rie Mountain Portland Cement Co., 
83 Kan. 630, 6382, 112 P°332 [cit wae 
MeMillan v. Baker, 20 Kan. 50. 

Md.—Thompson vy. McKim, 6 Harr. 
& J. 302. 

Miss.—Kramer v. Holster, 55 Miss. 
243; Kimball vy. Alcorn, 45 Miss. 145. 

Mo.—Parker vy. Hannibal, etc, R. 
Co., 44 Mo. 415. 

Nebr.—Carson y. Jansen, 65 Nebr 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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in cases where there is no statute entitling a party 
to such supersedeas or stay.44 But the statutes may 
regulate or expressly or impliedly limit the power 
of the courts in this respect;4? and where the right 
to a supersedeas or stay is entirely regulated by 
statute, either generally or in the particular ease, 
or a statute prescribes the conditions upon which it 
may be obtained or allowed, the statute is control- 
ling and the courts cannot grant a supersedeas or 


423, 91 NW 398; Lowe v. Riley, 57 
Nebr. 252, 77 NW 758; Home F. Ins. 
Co. vy. Dutcher, 48 Nebr. 755, 67 NW 
766; Gandy v. State, 10 Nebr. 243, 4 
NW 1019. 

N. H.—Rochester v. Roberts, we N. 
a 495; Grant v. Lathrop, 23 N. H. 


N. J.—Suydam v. Hoyt, 25 N. J. 
L. 230; Schenck v. Conover, Hao Neils 
Kq. 31. 

N. Y.—Kager v. Brenneman, 52 
App. Div. 446, 65 NYS 129 [aff 165 
N. Y. 674 mem, 59 NE: 1124 mem]; 
Matter of Pye, 21 App. Div. 266, 47 
NYS 689; New York Security, etce., 
Co. v. Saratoga Gas, ete., Co., 5 App. 
Div. 535, 39 NYS 486; Gray v. Green, 
14 Hun 18; Fleischman v. Mengis, 
118 NYS 671; Orchard v. Binninger, 
4 AbbPrNS 368; Sticker v. Wakeman, 
13 AbbPr 85; Tiers v. Carnahan, 3 
AbbPr 6$; Munn vy. Barnum, 2 AbbPr 
409; Mills v. Thursby, 11 HowPr 
129; Clark v. Clark, 7 Paige 607; Vail 
v. Remsen, 7 Paige 206. 

Okl.—Palmer v. Harris, 23 Okl. 500, 
101 P 852, 188: AmSR 822 (in elec- 
tion contest); Ex p. Enleys 10 Okl. 
631, 64 P 18. 

. 8. ,C-—Trapier vy. Wilson, 13 S. €. 

Utah.—Bullion, ete., Min. Co. v. Eu- 
reka Hill Min. Co., 5 Utah 182, 12 P 
660. 

Wis.—Waterman v. 
Wis. 185 

Eng.—Lewis v. Morgan, 
468, 146 Reprint 666. 

Can.—Union Inv. Co. v. Wells, 
Can. S. C. 244. 

N. B.—Connor y. Vroom, 33 N. B. 
178. 


Ont.—Canadian Land, ete., Co. v. 
Dysart, 9 Ont. 495; Lewis v. Talbot- 
st. Gravel Road Co., 10 Ont. Pr. 15: 

See also supra § 1400 et seq; infra 
§ 1409. 

g Self-executing judgment see supra 

1400. 

Judgments of ouster and in elec- 
tion contest see supra § 1403. . 

Suspension, modification, granting, 
or continuing injunction pending ap- 
peal see supra § 1405. 

Receivers see supra § 1406. 

41. U. S.—Merrimack River Sav. 
Bank v. Clay Center, 219 U. S. 527, 
31 os 295, 55 L. ed. 320, AnnCas1912 
A 51 


Raymond, 5 
5 Price 
41 


Cal. —Rogers v. Santa Cruz County 
Super. Ct., 158 Cal. 467, 111 P 357. 

Kan. —Central Nat. Bank v. Guth- 
rie Mountain Portland Cement Co., 
83 Kan. 630, 632, 112 P 332 [cit Cye]. 

Nebr.—Carson v. Jansen, 65 Nebr. 
423, 91 NW 3898; Home F. Ins. Co. v. 
Dutcher, 48 Nebr. 755, 67 NW. 766; 
Gandy v. State, 10 Nebr. 243, 4 NW 


1019. 

N. Y.—Matter of Pye, 21 App. Div. 
266, 47 NYS 689; Fleischman v. Men- 
gis, 118 NYS 671. 

Okl.—Ex p. Hpley, 10 Okl. 631, 64 
Bass 

Pa.—Haught v. Irwin, 166 Pa. 548, 
31 A 260. 

Wis. — Janesville v. Janesville 
Water Co., 89 Wis. 159, 61 NW 770; 
Cooper v. Mineral Point, 34 Wis. 181; 
Hudson vy. Smith, 9 Wis. 122. 

And see other cases in preceding 
note. 

42. Johnson v. Turner, 44 Fla. 244, 
83 S 238; Whitlock v. Wade, 117 Towa 
153, 90 "NW 587; Stern v. Barrett 
Chemical Coy 124 App. Div. 377, 108 
NYS 811; Baird v. Cumberland, ete., 
Turnp. Co., 1 Lea (Tenn.) 394; Ma- 


- 
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ditions.** 


unlimited.** 
[§ 1409] b. 


appeal exists in 


bray v Ross, 1 Heisk. (Tenn.) 769. 
43. - S.—Title Guaranty, etc., 
Co. ve U.S... 222 TUSSE401 832 TSCt 
168, 56 L. ed. 248. 
Cal.—BRateman v. San-Francisco Su- 


per. Ct., 139 Cal. 140, 72 P.922;.Clu- 
oe v. Bowen, 1385 Cal. 660, 67 P 
1 . 


Iowa.—Boynton v. Church, 148 Iowa 
197, 127 NW 210; Whitlock v. Wade, 
117 Iowa 153, 90 NW 587 (judge 
cannot make order in vacation sus- 
pending pending appeal or decree 
rendered in term holding a mulct law 
petition of consent insufficient). 

Ky.—Borrone v. Moseley, 143 Ky. 
anes iat NW 581. 

D.—Burger v. Sinclair, 24 N. D. 
326, “140 NW 335. 

Porto Rico.—Le Brun v. Sixto, 3 

Porto Rico Fed. 492; Perez y Fernan- 


dez v. Fernandez y Perez, 1 Porto 
Rico Fed. 148 
Wash.—Anderson vy. Tingley, 20 


Wash. 592, 56 P 371 (distinguishing 
earlier cases under former constitu- 
tional provision). 

g Pra also supra §§ 1397, 1398; infra 
As to injunctions see supra § 1405. 
[a] Time of allowance; within cer- 

tain time after “judgment or deci- 

sion’.—Under Rev. St. (1909) § 2067, 

providing that no writ of error shall 

stay execution unless the judge issu- 
ing the writ in vacation is satisfied 
upon inspection of a copy of the rec- 
ord that there is error, and shall 
make an order allowing such writ to 
stay execution, provided the _ or- 
der is made within ninety days from 
the rendition of the “judgment or de- 
cision” complained of, an order of the 
trial court refusing to quash an exe- 
cution is a “decision” within the 

meaning of the statute. Chapman v. 

Yancey, 173 Mo. A. 132, 155 SW 1087. 
{b] In Tennessee it has been held 

that the jurisdiction conferred on the 

supreme court to supersede an inter- 
locutory order, decree, or execution 
issued thereon, as in case of final de- 
cree, only applies to such orders as 
are to be executed by some affirma- 
tive action or process of the court. 

Baird,v. Cumberland, ete., Turnp. Co., 

1 Lea 394; Park v. Meek, 1 Lea 78; 

Mabray v. Ross, 1 Heisk. 769; Mc- 

Minnville, ete., R. Co. v. Huggins, 7 

Coldw. 217. See supra § 1400. 

44. Kelley v. Diamond Drill, ete., 
Co., 142 Fed. 868 [aff 147 Fed. 713, 
78 CCA 101]. See also Adams v. 
Montreal pens Ap Can. S. C. 223. And 
see infra § 14 

As to aah esi modification, 
granting, or continuing injunctions 
pending appeal see supra § 1405. 

45. U. S.—Merrimack River Sav. 
Bank v. Clay Center, 219-U. S. 527, 
Jia SCty 295 (55 4m. hed: 1320; AnnCas 
1912A 513; Hovey v. McDonald, 109 
Us LS. 150) 35 SCt 136, 127 Le eds 888; 
Robinson v. Furber, 189 Fed. 918; 
Shelbvville v. Glover, 184 Fed. 234, 
106 CCA 3876; Western Union Tel. Co. 
v. Wright, 168 Fed. 558; Boston, etc., 
R. Co. v. Gokey, 150 Fed. 686; Inter- 
state Commerce Commn. v. Louisville, 
ete., R. Co., 101 Fed. 146. 

Ala.—Ex p. Brown, 58 Ala. 536. 

Ark.—Strangways v. Ringgold, 106 
Ark. 433, 153 SW 619. 

Ga.—West v. Shackelford, 138 Ga. 
163, 164, 74 SE 1079; Wallace v. Ai- 
ken, 136 Ga. 845, 72 SH 157; Stokes 
v. Stokes, 126 Ga. 804, 55 SE 1023 
(contempt proceedings for failure to 
pay alimony and attorney’s fees). 


CRG] R287, 


stay in a case which is not within the statute, or in 
the absence of compliance with the prescribed con- 
Even in the absence of statutory regu- 
lation or restriction the power of the courts is not 


Who May Allow. The power to 


grant a supersedeas or stay of proceedings pending 


the trial court or a judge thereof,*® 


except in so far as its or his powers in this respect 


Iowa.—Winter v. Coulthard, 94 
Iowa 312, 62 NW 782. 
f Kan.—MeMillan yv. Baker, 20 Kan, 
Ma. —Thompson vy. McKim, 6 Harr. 
& J. 302. 

fines: .—Bailey v. Baxter, 1 Mass. 

Miss.—Kramer v. Holster, 55 Miss. 
247; Kimball v. Alcorn, 45 Miss. 145. 


Mo.—Parker v. Hannibal, ete. R. 
Co., 44 Mo. 415. 
Nebr.—HEscritt v. Michaelson, 73 


Nebr. 634, 103 NW 300, 106 NW 1016 
10 AnnCas 1039; Carson v. Jansen, 68 
Nebr. 4238, 91 NW 398; Penn Mut. 
Ins. Co. v. Creighton Theatre hide, 
Co., 51 Nebr. 659, 71 NW 279; Cooper- 
rider vy. State, 46 Nebr. 84, 64 NW 
372; Gandy v. State, 10 Nebr. 243, 
4 NW 1019; State v. Baxter, 4 Nebr. 
(Unoff.) 869, 96 NW 647. 

Nev.—Sweeney v. Karsky, 25 Nev. 
1975. 6S PKs 132 

N. J.—Suydam v. Hoyt, 25 N. J. L. 
230; Laird v. Atlantic Coast Sanitary 
CoxeisoONt,. Ie 0s 5; ae A 849; Merritt 
v. Jordan, (Ch.) 55 A 1001; *Chegary 
Vv. penal: bi Ne Jeg.) 5252 

Y.—Genet v. Delaware, ete., Ca- 

Sail “Co., 113 N. Y. 472, 21 NE 390; 
Kager v. Brenneman, 52 App. Diy. 
446, 65 NYS 129 [aft 165 N. Y. 674 
mem, 59 NE 1124 mem]; Eno v. New 
York) MlgiR2'Co.,9 £5 App. Div. 336, 44 
NYS 61; Sixth Ave. R. Co. v. Gilbert 
El. R. Co., 3 AbbNCas 53; Clark v. 
Clark, 7 Paige 607; Bradwell v. 


Weeks, 1 Johns. Ch. 325; Green v. 
Winter, 1 Johns. Ch. 77. 

Okl.— Palmer  v. Harris, 23 Okl. 
500,411 0 ts Eis b2, E138 AmSR 322 (in 
election contest); Ex p. Epley, 10 
Okl. 631, 64 P 18. 

Porto Rico.—Rios de Rubio v. Bur- 
set, 2 Porto Rico Fed. 189 (stay of 
execution for costs). 

S. C.—Trapier v. Wilson, 13 S. C. 
L. 191. 

Wash.—Campbell Lumber Co. v. 
Deep eer PeeeIns Co., 68 Wash. 
431, 123 P 

Wis. 3 Frhoveatt v. Ellis, 193 Wis. 
348, 79 NW 416, 74 AmSR 865. 

Eng.—Gloucester v. Wood, 3 Hare 
134,025 VHngeCh 131, 267 Reprint 3265 
Lewis v. Morgan, 5 Price 468, 146 
Reprint 666. 

‘ [a] In New York (1) the supreme 
court has jurisdiction to stay pro- 
ceedings on appeal. Kager vy. Bren- 
neman, 52 App. Div. 446, 65 NYS 129 
[aff 165 N. Y. 674 mem, 59 NE 1124 
mem]; Matter of Pye, 21 App. Div. 
266, 47 NYS 689; Hart v. Clark, 60 
Mise. 366, 113 NYS 451. And see 
Fleischman v. Mengis, 118 NYS 671; 
In re Ciancimino, 13 NYS 836 (where 
it was held that it is the proper prac- 
tice, upon an appeal taken from an 
order of a judge to the general term, 
where it is sought to stay execution, 
to make the application to the court 
in or from which the appeal is taken, 
or to a judge thereof, for such stay). 
But compare Ziegfeld v. Norworth, 
140 App. Div. 414, 125 NYS 504. (2) 
But the supreme court can make no 
order restraining the foreclosure of a 
mortgage in another proceeding on 
motion for stay of proceedings pend- 
ing an appeal from a judgment dis- 
missing a complaint to restrain such 
foreclosure. Pocantico Water-Works 
Co. v. Low, 21 Mise. 172, 47 NYS 72. 
(8) On appeal from the ‘appellate di- 
vision of the supreme court to the 
court of appeals, the appellate divi- 


| sion may order a stay of proceedings 
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are restricted by statute,#® and until the jurisdiction 


of the cause has been transferred 


court,47 unless a statute confers the power after 
The power to grant a supersedeas 


such transfer. BS 
pending the appeal. Matter of Pye, 
supra; Eno v. New York El. R. Co., 
15 App. Div. 336, 44 NYS 61. (4) 
And, ‘where an appeal is taken to the 
appellate division from a surrogate’s 
court, the matter comes into the gen- 
eral jurisdiction of the supreme 
court, and the appellate division may, 
after affirmance and remittance, or- 
der a stay of proceedings pending an 
appeal to the court of appeals. Mat- 
ter of Pye, supra. (5) Application 
for a stay of proceedings pending an 
appeal from the appellate division to 
the court of appeals should be made 
to the appellate division rather than 
to the special term, even assuming 
that the special term has the power 
to grant a stay. Eno v. New York El. 
R. Co., supra. (6) But under Const. 
art 6 , and Code Civ. Proc. §§ 
1310, 1343, 1344, 3188, 3192, 3194, reg- 
ulating appeals from the city ‘court 
of the City of New York and pro- 
viding for the hearing of such ap- 
peals by justices of the supreme 
court designated for that purpose, 
who, by direction of the appellate 
division, constitute the appellate term 
of the supreme court, and further 
providing for the allowance of ap- 
peals from the determinations of the 
appellate term to the appellate di- 
vision, a special term of the supreme 
court has no power to stay upon mo- 
tion a judgment regularly entered in 
the city court and affirmed by the 
appellate term, the judgment of af- 
firmance having been entered in the 
city court. Stern v. Barrett Chemical 
Co., 124 App. Div. 377, 108 NYS 811. 
(7) An appeal to the ‘appellate divi- 
sion, after affirmance by the appel- 
late term of a judgment of the city 
court of New York, is not from the 
judgment of the city court, but from 
the determination of the appellate 
term, and the city court cannot stay 
proceedings upon the judgment en- 
tered by it, and the affirmance there- 
of, and also the proceedings in an 
action in the city court on the ap- 
peal undertaking, until the hearing 
by the appellate term of an applica- 
tion for leave to appeal to the appel- 
late division, and, on its refusal of 
leave, until the refusal by a justice 
of such division to grant it, and, on 
grant of leave, until determination of 
the appeal by the appellate division. 
Webster v. Abbott, de Mise. 309, 125 
NYS 635. 

[b] By United States district 
court after affirmance by circuit court 
of appeals.—Boston, ete, R. Co. v. 
Gokey, 150 Fed. 686. 

{c] By another judge in case of 
absence of judge in whose court the 
cause is pending, under Gen. St. 
(1906) § 1481. Hathcock v. Societé 
Anonyme, ete. 54 Fla. 522, 45 S 22. 

.46. Johnson v. Turner, 44 Fla. 
244, 83 S 238; Boynton v. Church, 
148 Iowa 197, 127 NW 210; Jones v. 
Walter, 70 SW 191, 24 Kyl 878. And 
see supra §§ 1397, 1408. 

As to injunctions see 
1405. 

As to receivers see supra § 1406. 

fa] Requirement of supersedeas 
bond.—In view of Code § 4128, pro- 
viding that no proceeding under a 
judgment shall be stayed by an ap- 
peal, unless appellant executes a su- 
persedeas bond as required thereby, 
an appeal cannot stay proceedings on 
the judgment appealed from save on 
the execution of such bond, and hence 
a clause in a decree of foreclosure 
suspending process and sale pending 
appeal was erroneous. Boynton v. 
Ghurch, 148 Iowa 197, 127 NW 210. 
See infra § 1420. 

{b] Canada; master in chambers. 
—After verdict and judgment for 
plaintiff, affirmed by the court of ap- 
peal, the master in chambers, on ap- 


supra § 


APPEAL: AND ERROR 


to the appellate 


plication of defendants, has no power 
to grant a stay of proceedings until 
such time as leave to appeal to the 
supreme court. of Canada can be 
moved for, since Rule No. 42 cl 17(d) 
expressly excepts from the powers of 
the master that of staying proceed- 
ings after verdict or on judgment 


‘after trial or hearing before a judge. 


Tabb v. Grand Trunk R. Co., 8 
L. 514, 4 OntWR 514. , 

47. Mannix v. San Francisco Su- 
per. Ct., 157 Cal. 730, 109 P 264; Mul- 
vey v. San Diego County Super. Ct., 
22 “Cal.wAY bit4y £35, Poss tibbyattien: 
Clever, 104 Iowa 338, 73 NW 831; 
Finlen v. Heinze, 27 Mont. 107, 69 
P 829, 70 P 517. And see In re Iron- 
clad Mfg. Co., 190 Fed. 320, 111 CCA 
220 (pending appeal to circuit court 
of appeals, application for stay 
should be made to the court and not 
to a circuit judge). 

As to injunctions see supra § 1405. 

48. Ajax Gold Min. Co. v. Hilkey, 
30° Colo. 115, =69 P 523; Johnson v. 
Young, 13 Colo. 382, 22 'P 769. 

49. U. S$.—Omaha, etcs MR: iCox tv: 
Interstate Commerce Commn., 22200. 
S.. 582, 532) SCt. 833)°56 +L: ed. 324; 
In re McKenzie, 180 U. S.536, 21 sct 
468, 45 L. ed. 657; In re Claasen, 140 
Ua S. 2200; 1MISCt W355) 35) La sedln409% 
Leonard v. Ozark Land Co., 115 U. 
S. 465,-6 SCt 127, 29 L. ed. 445; Peugh 
v. Davis, 110°0.' S. 227; 45 SCt 17) 28 
Le ed. 127-"Hunt v. Oliver, 209 tUsts: 
177, 3 (‘SCt 1143.27 L. ed? 897; Sage 
voCentral® Rae Con voGr Ur aSeei1 224 
L. ed. 641; Slaughter-House Cases, 
10 Wall. 273, 19 L. ed. 915; Ex p. Mil- 
waukee, etc., R. Co.,-5 Wall. 188, 18 
L. ed. 676; Hardeman vy. Anderson, 
4 How. 640; 11 L. ed. 1138; Stockton 
v. Bishop, 2 How. 74, 11 L. ed. 184; 
American Strawboard Co. v. Indianap- 
olis Water Co., 81 Fed. 423, 26 CCA 
470 [aff dism 84 Fed. 1014 mem, 28 
CCA 678]; Tiernan v. Booth, 4 Fed. 
620, 9 Biss: 499) [aff.109 U. S. 205, 3 
SCt 122; 270L. -edy 907]. * 

Ark.—Strangways v. Ringgold, 106 
Ark. 433, 153 SW 619; Williams v. 
Buchanan, 84 Ark. 404, 106 SW 202; 
Reese v. Steele, 73 Ark. 66, 83 SW 
335, 1136; Taylor v. Adams, 13 Ark. 
61; Davis v. Tarwater, 13 Ark. 52 
er Bentley v. Fowler, 8 Ark. 

Cal.—Rogers v. Santa Cruz County 
Superst2Ct: 15s. Cala46 7. ean 35.7 
(on appeal from order for sale of 
property as perishable, although the 
statute providing for sales of perish- 
able property does not provide for a 
stay pending appeal); Baldwin v. San 
Francisco Super. Ct., 125 Cal. 584, 
58 P 185; Owen vy. Pomona land, 
ete: Cos 1247 Cals 1331,57) P71. 4An- 
derson v. Anderson, 123 Cal. 445, 56 P 
61; Hale, etce., Silver Min. Go. v. Fox, 
122 Cal. 56, 54 P 270; Hubbard v. 
University Bank, 120 Cal. 632.0 52 2 
1070; Kreling v. Kreling, 116 Cal. 
458, 48 P 383; Brown vy. Rouse, 115 
Cal. 619, 47 P "601; Williams v. Borg- 
wardt, 115 Cal. 617, 47 P 594; Boob v. 
Hailites 105 Cal. 413, 38 Peo Hoppe We 
Hoppe, 99 Cal. 536, 34 P 222; Swasey 
Vil Adair (887 Cal. 203726 Piis3e) Hall 
v. Finnigan, 54 Cal. 493; McClatchy 
v. Sperry, 6 Cal. Unrep. Cas. 345, 58 
P *529s “Reed Orchard Co. {v. Yolo 
oan Super. Ct., 19 Cal. A. 648, 128 


Fla.—Johnson v. Turner, 44 Fla. 
244, 33 S 238; Saxon v. Gamble, 23 
Fla. 408, 2 S 664; State v. Johnson, 
13 Wlasssss 

Ga.—Herrington v. Block, 98 Ga. 
236, 25 SE 426; Yeates vy. Roberson, 
4 Ga. A. 573, 62 SE 104. 

Ind.—Northern Indiana R. Co. v. 
Michigan Cent. R. Co., 2 Ind. 670. 

Iowa.—Staples v. Hobbs, 145 Iowa 
114, 123 NW 935; Manning v. Poling, 
114 Iowa 20, 83°: NW 895, 86 NW 30; 


Ont. 


“Ss 


[§ 1409 


or stay also exists in the appellate court, or in 
a judge or justice thereof,*#® provided: the juris- 
diction of the appellate court over the appeal or 


Norris vy. Tripp, 110 Iowa 115, 82 
NW 610. : 
Kan.—Central Nat. Bank v. Guthrie 
Mountain Portland Cement Co., 83 
Kan! (630/632, 112 Presa pfeit Cycle: 

La.—State v. Monroe, 5i La. Ann. 
161, 24 S:790. 

Md.—Thompson vy. McKim, 6 Harr. 
&iJ.1302. 3 

Mont.—Finlen vy. Heinze, 27 Mont, 
107, 69 P 829,°70 P 517. 

Nebr.—Carson v. Jansen, 65 Nebr. 
423, 91 NW 398; Home F. Ins. Co.ivs 
Dutcher, 48 Nebr. Toop? 6TIN We 766; 
Cooperrider v. State, 46 Nebr. 84, 64 
NW 372; State v. Judges, 19 Nebr. 
149, 26 NW 723; Gandy v. State, 10 
Nebr. 2438, 4.NW 1019. 

N. H.—Tandy v. Rowell, 54 N. H. 
384; Rochester v. Roberts, 25 N. H. 
495; Grant v. Lathrop, 23 N. H. 67. 

N. J.—Allen v. Joice, 8 N. J. L. 135; 
Van Walkenburgh v. Rahway Bank, 
8 N. J. Eq. 725; Doughty v. Somer- 
ville, ete, R. Co., 7 N. J. Eq. 629, 51 
AmD 267; Chegary v. Scofield, 5 N. 
Je we 525. 

Y.—Genet v. Delaware, etc., Ca- 
ae ‘Co., 113° N.Y. 472221“ NEOS903 
Matter of Pye, 21 App. Div. 266, 47 


NYS 689 (appellate division has such 


power); Matter of Brunor, 
Div. 259, 47 NYS 681; Eno v. New 
York Hl. R. Co., 15 App. Div. 336, 44 
NYS 61; Fleischman v. Mengis, 118 
NYS 671 (on appeal from city court); 
Messonnier v. Kauman, 3 Johns. Ch. 
B35, Bradwell v. Weeks, 1 Johns. Ch. 


ee p: Epley, 10 Okl. 631, 64 


a Sue | 
Or.—Livesley v. Krebs Hop Co., 57 
Or. 352,297 PASS LOT PR 460 ;e Pa 
Pa.—Haught v. Irwin, 166 Pa. 548, 
31 A 260; Citizens’ Pass. R. Co. v. 
Hast Harrisburg Pass. R. Co., 161 Pa. 


21 App. 


121, 29 A 502; Smith v. Ramsey, 
6: Serg. & RL 573: 

S. C.—Andrews v. Sumter Com- 
mercial, etc., Co., 87 SE 301, 69.SE 


604; State v. Rice, 67 ‘S.C 2365.45 
SE 153; Salinas v. Aultman, 49 gc. 
378, 27 SE 407; Matthews v. ee 
491SAC., 322, 27 SE 100. 

Tex. —People’s Cemetery Assoc. v. 
Oakland Cemetery Co., 24 Tex. Civ. 
A. 668, 60 SW 679. f 

4 Munf. (18 


Va.—Day v. Pickett, 
Mayo v. Clark, 2° Call (6 


War) ere 
Va.) 2 

West. oe Chaapuell Lumber Co. v. 
Deep River pee Co., 68 Wash. 
431, 123 P 596; Bilger v. State, 60. 
Wash. 454, 1d Pp 771; Lund v. Idaho, 
ete., R. Co., 48 Wash. 453, 93 P 1071; 
State v. Bremerton, 32 Wash. 508, 
73 P 477; State v. Burns,-. 21 Wash. 
227, 57 P 804; State v. Seattle Bd. of 
Education, 19 Wash. 8 52h 38175 67 
AmSR 706 and note, 40 LRA 317. 

W. Va.—Vanscoy v. Stinchcomb, 29 
W. Va. 263, 11 SE 927. 

»Wis. —Tilley v. Washburn, 91 Wis. 
105, 64 NW 312; Janesville v. Janes- 
ville Water Co., 89 Wis. 159, 61 NW 
770; Levy v. Goldberg, 40 Wis. 308; 
Northwestern Mut. L. Ins. Co. v. Park 
Hotel Co., 37 Wis. 125; Cooper v. Min- 
eral Point, 34 Wis. 181; Hudson vy. 
Smith, 9 Wis. 122. 

Eng.—Brown vy. Brook, 86 L. T. 
Rep. N. S._ 373.. 

Can.—Ufiion Inv. Co. v. Wells, 41 
Can. S. C. 244. 

N. B.—Connor v. Vroom, 33 N. B. 178. 

Ont.—Copeland- Chatterson Co. v. 
Business Systems Limited, 14 Ont. L. 
337, 9 OntWR 390. Compare Har- 
grove v. Royal Templars of Temper- 
ance, 2) Ont. Li: 126; 21 CanLTOcc 
Notes 432. 

{a] In Louisiana (1) the lower 
court has not the exclusive power 
to determine whether an appeal, pre- 
viously granted, shall be suspensive 
or devolutive. State v. Judge Or- 
leans Fifth Dist. Ct., 21 La. Ann. 113. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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writ of error has attached,®® and subject to statu- 
But it has been held that, after 
an appeal to the court of last resert has been per- 
intermediate appellate court cannot 


tory restrictions.*+ 


fected, an 
direct a supersedeas to the trial 


also been held that one judge cannot, after ap- 
peal from an order of another judge vacating an 
attachment, make an order staying the proceedings 
pending the determination of the appeal.>® 
of course, an inferior court has no power to grant 
an order for a supersedeas to a judgment or decree 


of a superior court.>* 


Where execution issues before appeal or error. 
Where an execution may issue before a writ of er- 
ror is sued out or appeal is perfected, but a statute 
provides that, upon the perfecting of the appeal, 
or the suing out of the writ of error and the exe- 
eution of the proper supersedeas bond, proceedings 


on the judgment short of the full 


(2) And the appellate court need not 
remand a cause, to have it deter- 
mined by the district court whether 
the appeal should be suspensive or 
devolutive. Wintz’s Succ., 111 La. 40, 
35 ide 

[b] In New Jersey it has been 
held that, where a constable is sued 
before a justice’ for neglect of duty 
in executing an execution issued upon 
a judgment which has been removed 
by certiorari into the supreme court, 
the supreme court will not grant a 
rule upon the justice to stay proceed- 
ings in the suit against the constable. 
Combs v. Johnson, 12 N. J. L. 178 

[ce] In Ohio it has been held that, 
where a judgment of the court of 
common pleas has been reversed and 
remanded by the circuit court, and 
a writ of error sued out- of the su- 
preme court to the circuit court, a 
motion in the supreme court, by 
plaintiff in error, to stay the judg- 
ment of the circuit court until the 
decision by the supreme court will 
be denied, the proper practice being 
to move the court of common pleas 
for a continuance pending the writ 
of error. Neubert v. Phillips, 46 Oh. 
St. 559, 24 NE 596. 

As to injunctions see supra § 1405. 

an to receivers see supra § 1406. 

U. S.—Ex p. Ralston, 119 U. S. 

613. ‘7 Sct 317; 30. L. ed. 506 (where 
it was held that an appellate court 
cannot allow a supersedeas except as 
an incident to an appeal actually 


taken, or a writ of error actually 
sued out); Robinson v. Furber, 189 
ed. 918. 


Cal.—Carit v. Williams, 67 Cal. 580, 
8 P 93 (where it was held that, pend- 
ing an appeal from an order made 
after final judgment, the appellate 
eourt has no authority to grant a 
stay of execution upon the judgment, 
where no appeal has been taken from 
such judgment). 

Nebr.—Carson v. Jansen, 65 Nebr. 
423, 91 NW 398; Home F. Ins. Co. v. 
Dutcher, 48 Nebr. 755, 67 NW 766. 

N. Y.—Guilfoyle v. Pierce, 22 App. 
Divine diodl,  AvepeN VS ooo. "And see 
Fleischman v. Mengis, 118 NYS 671. 

N. C.—Newbern Bank v. Stanly, 13 
N. C. 476 (where it was held that an 
appellate court cannot supersede the 
process of a trial court unless the 
writ of supersedeas is auxiliary to the 
appellate jurisdietion of the former. 

See also supra § 1398. ! 

* 51. Barrone v. Moseley, 143 Ky. 
812, 137 SW 5381. And see supra §§ 
1397, 1408. 

As to injunctions see supra § 1405. 

[a] In California, under Code Civ. 
Proc. § 1176, providing that an ap- 
peal by defendant in an action of un- 
lawful detainer shall not stay pro- 
ceedings upon the judgment unless 
the judge or.justice before whom the 
same was rendered so directs, a pe- 
tition in the supreme court for a 


APPEAL AND ERROR 


court.°? It has 


[§ 1410] 
And 


execution of the 


supersedeas staying proceedings on 
the judgment in such an action dur- 
ing the pendency of an appeal can- 
not be granted where there is no or- 
der of the judge before whom the 
case was tried directing a 
Bateman v. San Francisco Super. Ct., 
139" Cal7i40)- 72 (PY 922e4Cluness: “vs 
Bowen, 135 Cal. 660, 67 P 1048; Plum- 


mer v. Agoure, 20 Cal. A. 319, 128 
P 1014. 
52. In re Life Assoc. of America, 


12 Mo. A. eas Peters, v. Perras, 42 
Canssnc: 

53. So acien v. Morse, 15 NY 
CivProc 321. ‘ 

54. Dibrell v. Hastland, 3 Yerg. 
(Tenn.) 506. And see Webster v. Ab- 
bott, 69 Mise. 309, 125 NYS 635. 

55. Livingston v. New York El. R. 
Caz, CORMELUTA MAO, lo NiYise ere onni ab 
NYCivProc 210; Delafield v. Sand- 
ford, 3 Hill (N. Y.):. 478. 

56. Laux v. Gildersleeve, 22 App. 
Div. 98,.47 NYS 770. (holding that, if 
the proper bond is executed before the 
expiration of the stay, it operates to 
stay proceedings pending the appeal, 
and an execution issued within the 
stay period must be set aside.) 

[a] But in MIllinois it was held 
that an order granting an appeal did 
not of itself divest plaintiff of the 
right to an execution upon the ad- 
journment of the court, that the 
judgment became operative from the 
last day of the term and continued 
so until the appeal was perfected by 
the filing of the bond, and that the 
refusal of the court to stay proceed- 
ings under an execution in such cir- 
cumstances could not be assigned for 
error, as the application was ad- 
dressed to the sound discretion of the 
court. Branigan v. Rose, 8 Ill. 123. 

U. v. Singers- 
Bigger, 150 Fed. 102, 80 CCA 56. 


Cal.—Gutierrez v. Hebbard, 104 
Cal, 103,737) P7749: 
Iowa.—Boynton v. Church, 148 


Iowa 197, 127 NW 210. 

Mich.—Luther v. Kent Cir, Twdee 
151 Mich. 71, 114 NW 673 

Miss.—Nesbit _ v. Rodewald, 43 
Miss. 394, 

N. Y.—Dady v. O’Rourke, 65 App. 
Div. 465, 72 NYS 827; Peo. v. Judges 
New York C. Pl., 1 Wend. 81. 

Utah.—Elliot v. Whitmore, 10 Utah 
238. 37 P 459. 

Wash.—State v. King County Su- 
pers Ct, 128), Wash. 590); 68) Bobi; 
State v. Benson, 21 Wash. 580, 59 P 
501: State v. Sachs, 3 Wash. 96, 27 
Powe. 

And see cases supra § 1397. 

[a] A denial of a suspensive ap- 
peal, where the appellant is entitled 
thereto under the statute, will be cor- 
rected by a writ of mandamus. State 
v. Sommerville, 104 La. 74, 28.S 977; 
State v. Judge Div. B Civ. Dist. Cts 


51 La. Ann. 466, 25 S 65; State v. 
Rightor, 46 La. Ann. 1407; State v. 


stay.. 


KetG:, 
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writ may be stayed, the court will order the further 
execution of the judgment to be stayed upon the 
perfecting of the appeal or the suing out of the 
writ of error as above indicated,°® or the trial court 
may stay proceedings for a specified time until an 
appeal is taken, and execution cannot issue between 
that time and the expiration of the stay.°® 

8. Discretion of Court or Judge. 
we have seen, the statutes sometimes give an abso- 
lute right to a supersedeas or stay on appeal or 
writ of error on compliance with certain conditions, 
and do not leave the granting or refusal of the same 
to the diseretion of the court.57 
ter is not regulated by statute, or when the statute 
does not give an absolute right, but leaves the mat- 
ter to the court or judge, a motion for a supersedeas 
or stay is addressed to the discretion of the court 
or judge,°® and, in the case of an application to the 


As 


But when the mat- 


Judge Orleans Second Dist. Ct., at 
La. Ann. 65 


58. U. S.—Matter of Haberman 
Mist Co. slat WeiS. 525, LSe SC bu. 
ee Ob), ed. 266; Shelbyville v. Glover, 


184 Fed. 234, 106 CCA 376; Western 
Union Tel. Co. v. Wright, 168. Fed, 
558; Staffords v. King, 90 Fed. 136, 
32 CCA 536; Lalance, ete., Mfg. Co. v. 
Habermann Mfg. Co., 54 Fed. B15. as 

Cal.—Gross v. Kelleher, 73 Cal. 639, 


‘15 P 362; Plummer vy. Agoure, 20 Cail. 


A. 319, 128 P 1014 (unlawful detainer 
proceedings): 
McElroy, 72 


Conn.—Coughlin vy. 
Conn. 444, 44 A 743. 
Saxon v. Gamble, 23 Fla. 408, 


Fla. 


28 664. . 


Ga.—Prater v. Barge, 139 Ga. 801) 
78 SE 119; West v. Shackelford, 138 
Ga. 163, 164, 74_SE 1079; Savannah, 
R. Co. v. Postal Tel. Cable Co., 
113 Ga. 916, 39 SH 399. 

Iowa. —Boynton v. » | Church; * 143 
Iowa 197, 199, 127 NW 210 [cit Cyc]. 

Kan. —MeMillan v. Baker, 20 Kan. 50. 

La.—Union Sawmill Co. v. Arkans 
sas Southeastern R. Co., 119 La. 974, 
44 S$ 803 (granting or refusal of sus- 
pensive appeal within discretion of 
trial judge). ? 

Md.—Williams v. Savage Mite: Co., 
1 Md. Ch. 306. 

Mo.—C. H. Albers Commn. Co. v. 
Spencer, 236 Mo. 608, 139 SW 321. 

Mont.—Board of Medical Examin- 
ers v. Kellogg, 14 Mont. 243, 36 P 48. 

Nebr.—State v: Scott, 60 ‘Nebr. 98,. 
82 NW _ 320; State v. Fawcett, 58 
Nebr. 371, 78 NW 6386; Lowe v. Riley, 
57 Nebr. 259, 77 NW "158; Penn Mut. 
L. Ins. Co. v. Creighton Theatre Bidg. 
Co., 51. Nebr. 659, 71 NW 279; State 
v. Stull, 49 Nebr. 739, 69 NW 101; 
Home F. Ins. Co. v. Dutcher, 48 Nebr. 
755, 67 NW 766. 

. J—Suydam v. Hoyt, 25 N. J. 
L. 230; Allen v. Hopper, 24 N. J. L. 
514; Duke v. Duke, 70 N. J. Eq. 149, 
62 A 471; Chesapeake, ete., R. Co. v.. 
Swayze, 60 N. J. Bq. 417, 47 A 28; 
Doughty v. Somerville, ete., R. Co., 7 
NSE ae 629, 51 AmD 267. : 

N. Y.-—_Kager v. Brenneman, . 52 
App. Div. 446, 65 NYS 129 [aft 165; 
N. Y. 674 mem, 59 NE 1124 mem]; 
Orchard v. Binninger, 4 AbbPrNS’ 
368; Winterhoff-v. Siegert, 13 AbbPr 
182; Tiers v. Carnahan, 3 AbbPr 69; 
Munn v. Barnum, 2 AbbPr 409; Millis’ 
v. Thursby, 11 HowPr 129; Clark v. 
Clark, 7 Paige 607; Riggs v. Murray, 
3 Johns. Ch. 160; Bradwell v. Weeks, 
1 Johns. Ch. 325; Wilkes v. Henry, 
4 Sandf Ch. 390. 

N. D.—Devereaux y. Katz, 22 N. D, 
351, 183) NW «553° 

Oh.—Texas Bldg. 
Aurora F. & M. Ins. Co., 34 Oh: St. 
291; Cincinnati, ete., R. Co. v. Duck- 
worth,’ 2°Oh, Cir ‘Cty oils, 1 Oh. Cir 
Dec. 618. 
aa ae p. Epley, 10 Okl. 631, 64 


Assoc. No. 2 v. 
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trial court, mandamus will not lie to control its 
And when application 
for a supersedeas or stay is made to an appellate 
court or judge, the granting or refusal thereof is 
usually discretionary,®° and the power to grant the 
same will be exercised with caution, and only in 


discretion in the matter.°® 


a clear case.®1 


[§ 1411] 4. When Allowed; Grounds of Allow- 
Except where the court is bound 
to allow a supersedeas or stay as a matter of right,°” 
an order for a supersedeas or stay will only be 
granted on good cause shown and where a proper 
case for exercise of the court’s discretion is made 
As a rule a supersedeas or stay should be 
granted, if the court has the power to grant it,%* 
whenever it appears that without it the objects of 


ance or Refusal. 


out.® 


APPEAL AND ERROR 


anee.°® 


the appeal or writ of error may be defeated, or 


Pa.—Barker v. Hartman Steel Co., 

23 WklyNC 109. 

erie oe eee v. Wilson, 13 S. C. 
oa 

Tex.—Mendelsohn y. Gordon, (Civ. 
A.) 155 SW 571; People’s Cemetery 
Assoc. v. Oakland Cemetery Co., 24 
Tex. Civ. A. 668, 60 SW 679. 

Wash.—Campbell Lumber Co. v. 
Deep River Logging Co., 68 Wash. 
431, 123 P 596; Lund v. Idaho, etc., 
R. Co., 48 Wash. 453, 938 P 1071; State 
v. Chehalis County Super. Ct., 43 
Wash, 225, 86 P 682. 

Wis.—Whereatt v. Ellis, 103 Wis. 
348, 79 NW 416, 74 AmSR 865; Wa- 
terman v. Raymond, 5 Wis. 185. 

Eng.—Gloucester v. Wood, 3 Hare 
131, 25 EngCh 131, 67 Reprint 326. 

Can.—Williamson v. Grigor, 6 Dom 
sed 53, 22 WestLR 29. 

C.— Reynolds v. McPhail, 13 B. 
(es B59. 

Man.—Miller v. Henry, 3 Man. 454. 
ene: S.—Card v. Weeks, 16 N. S. 

Ont.—Sharpe v. White, 20 Ont. L. 
575, 15 OntWR 683. 

See also supra § 13897. 

my injunction cases see supra § 
1405. 

[a] Abuse of discretion—(1) In 
New York, where an order granting 
or refusing a motion for a stay is 
appealable, such order will be re- 
versed as erroneous if the discretion 
of the court below was abused. Bou- 
den v. Sire, 119 App. Div. 194, 104 
NYS 460 (abuse of discretion in 
granting stay). (2) Where an in- 
terlocutory judgment against’ de- 
fendants is rendered and proceed- 
ings are stayed pending an intended 
appeal, and nothing further is done 
until three years afterward, the sub- 
sequent staying of proceedings on 
the judgment, in order that an ap- 
peal may thereafter be taken, is an 
abuse of discretion. Bauer v. Par- 
ker, 61 NYS 1021. (3) Discretion 
not abused see Cullen’ v. Uptegrove, 
101 App. Div. 147, 91 NYS 511, 34 
NYCivProc 181. And see, as to in- 
junctions, supra § 1405. 

59. In re Haberman Mfg. Co., 147 
UW. 8.5525; 138.SCt' 527, 87 Li. ed-266; 
Savannah, etc., R. Co. v. Postal Tel. 
Gables Coz, i4t137 Gaz 916939" SH 399: 
State v. Scott, 60 Nebr. 98, 82 NW 
820; State v. Fawcett, 58 Nebr. 371, 
78 NW 636; Lund v. Idaho, etc. R. 
Co., 48 Wash. 453, 93 P 1071; State v. 


Chehalis County Super. Ct., 43 Wash. 
225, 86 P 6382; State v. Poindexter, 
43 Wash. 147, 86 P 176. And see 
Mandamus [26 Cyc 158, 188, 207, 
216] 


60. Andrews v. Sumter Commer- 
cial, sete. Co; StS. ACS30f, 69R SH 
604; Matthews v. Nance, 498.6. B22 
ISD 106; State v. Burns, 21 Wash. 
227, 57 P 804. 

61. Andrews v. Sumter Commer- 
cial, ete:, Co., (8T Se Cjn808,7169 -SH 
604; Porter v. Lesesne, 85 S. C. 399, 
67 SE 453. See also supra § 1409. 
PT injunction cases see supra § 

05. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


62. See supra §§ 1397, 1410. 

63. Cal.—Reed Orchard a v. Yolo 
oun Super. Ct., 19 Cal. A, 648, 128 
Colo.—Walton v. Canon City, 39 
Colo. 81, 88 P 860 (application re- 
fused, with leave to renew, because 
no reason was stated); Lockhaven 
Trust, ete, Con Vi, Wi Sa. MOPS... CUCs, 
Co., 19 Colo, A, 294, 74 P 793. 

La.— State v. King, 110 La. 961, 
35 Ae 18 

3 Dien by v. Hamilton, 3 N. J. L. 
ite. Duke v. Duke, 70 N. J. Eq. 149, 


62 A 471, 

N. Y.—Connolly v. Manhattan R. 
The 7 App. Div. 610 mem, 40 NYS 

Oh.—Texas Bldg. Assoc. No. 2 v. 
punore F. & M. Ins. Co., 34 Oh. St. 

Ss. C.—Andrews v. Sumter Com- 
mercial, etc., Co., 87 S. C. 301, 69 SE 
604; Porter v. Lesesne, 85 S. C. 399, 
67 SE 453. 

Wash.—Cooper v. Hindley, 70 
Wash. 331, 126 P 916 (case affecting 
public right). 
fear -—Miller v. Henry, 3 Man. 

Ont.—Klees v. * Dominion Coat, etc., 
Supply Co., 3 OntWR 937. 

Sask.—Covert v. Janzen, 1 Sask. L. 
424, 9 WestLR 1338. 

Taking or perfection of appeal or 
writ of error as prerequisite see su- 
pra § 1398.. 

Judgments, orders, or 
which may be superseded or stayed 
see supra § 1400 et seq. 

As to judgment of ouster or re- 
moval and judgments in election con- 
tests see supra § 1403. 
ica injunction cases see supra § 
a receivership cases see supra § 


In suits involving accounting see 
supra § 1404. 

[a] Opportunity to enter into rec- 
ognizance.—A court will not stay ex- 
ecution in order to give time to 
plaintiff in error to enter into rec- 
ognizance on writ of error, in the 
face of a statute prohibiting the 
court from staying execution unless a 
recognizance is entered into. Den v. 
Hamilton, 3 N. J. L. 446. 

64. See supra §§ 1408, 1409. 

65. Norris v. Tripp, 111 Iowa 115, 
82 NW 610; McAlpin v. Universal 
Tobacco Co., NE Ji. Ch.) 55: Ar 999% 
and other cases in following notes. 

66. U. S.—Louisville, ete, R. Co. 
v. Siler, 186 Fed. 176; Interstate Com- 
merce Com. Vv. Louisville, Ctr ECO, 
101 Fed. 146. 

Cal.—Rogers v. Santa Cruz County 
Super. Ct., 158 Cal. 467, 111 P 357 
(stay of order for sale of property 
as perishable). 
bea eed v. Lindsey, 14 Ga. 

La.—Long v. Chas. A. Kaufman 
Co., 127 La. 764, 538 S 984 (suspensive 
appeal); State v. Lewis, 42 La. Ann. 
847, 8 Ss 602; State v. Judge, 39 La. 
Ann. 225, 1 S 417. 


decrees | 


ag tA a, 


[§§ 1410-1411 


that it is reasonably necessary to protect appellant 
or plaintiff in error from irreparable or serious in- 
jury in case of a reversal, and it does not appear 
that appellee or defendant in error will sustain ir- 
reparable or disproportionate injury in case of affirm- 
It should be granted where, since the judg- 
ment appealed from has been rendered, the doctrine 
on which it was founded has been overruled by the 
appellate court;°’ or where important questions of 
law are raised, which, if decided in favor of appel- 
lant or plaintiff in error, will require a reversal.®® 
On the other hand, as a rule, a supersedeas or stay 
will not be granted by either the lower or the ap- 
pellate court unless it appears to be necessary to 
prevent irreparable injury or a miscarriage of 
justice ;°° where it appears that the appeal or writ 


Md.—Thompson v. McKim, 6 Harr. 
& J. 302. 

Mont.—Forrester vy. Boston, etce., 
Cons. Copper, ete., Min. Co., 22 Mont. 
430, 56 P 868 (pending appeal from 
order refusing to vacate corporation 
receivership). 

N. J.—Merritt v. Jordan, (Ch.) 55 
A 1001; McAlpin y. Universal To- 
bacco Co., (Ch.) 55 A 999; Riehle v. 
Hulings, 38 N. J. Eq. 83; Jewett v. 
Dringer, 29 N. J. Eq. 199; Ratzer v. 
Ratzer, 29 N. J. Eq. 162; Van Walk- 
Tes v. Rahway Bank, 8 N. J. Eq. 


N. Y.—Cullen v. Uptegrove, 101 
App. ‘Div. 147, 91 NYS .511, 34 NY, 
CivProc 181; Zobrest v. Hast Buffalo 
Brewing Co., 77. Mise. 218, 135 NYS 
815; New York Tenement House 
Dept. v. Moeschen, 41 Misc. 446, 85 
NYS 19; Rinschler v. Bell, 118 NYS 
536; Hart v. Albany, 3 Paige 381; 
Jewett v. Albany City Bank, Clarke 


Pa.—Woodward v. Wilkes-Barre, 4 
Kulp 138. 
Porto Rico.—Rios de Rubio vy. Bur- 
set, 2 Porto Rico Fed: 189. : 
Wash.—Bilger v. State, 60 Wash. 
State v. Spokane 


464, 111’ P 771; 
County Super. Ct., 38 Wash. 23, 80 
PP 195: 

Wis.—Waterman y, 
Wis. 185. 

Eng.—Walford v. Walford, L. R. 3 
Chi" 812; 

Can.—Wasson v. Harker, 7 DomLR 
528, 22 WestLR 323. 

Sask.—Huggard v. Ontario, etc. 
van Corp., 1 Sask. L. 52, 7 WestLR 


Raymond, 5 


[a] Appeal from order for exam- 
ination of books of corporation.—In 
a proceeding against a corporation, 
a stay pending appeal from an order 
directing the corporate officers to per- 
mit.complainants to make an exam- 


| ination of such books and papers of 


the company as they may desire will 
be granted, where the refusal of the 
stay will deprive the company of the 
benefit of its appeal, and the order 
appealed from is open to objections 
which the company may properly 
present on appeal. McAlpin v. Uni- 
Wee Tobacco Cos CN vd neha) ieon 

[b] Proceedings for contempt.— 
Stokes v. Stokes, 126 Ga. 804, 55 SE 


1023. 
Sixth Ave. R. Co. v. Gilbert 

R. Co., 3 AbbNCas (N. Y.) 53. 
68... Cincinnati, ete, R. Co. 
Duckworth, 2 Oh. Cir. ‘Ct. 518, il On. 
Cir. Dec. 618. 

69. U. S—Gay v. Hudson River 
Electric Power Co., 191 Fed. 828, 112 
CCA 342. 

Colo.—Lockhaven Trust, ete., Co. v. 
U. S. Mortgage, etc., Co., 19 Colo. A. 
294, 74 P 793, 

N. J.—Duke v Duke, 70 N. J. Eq. 
149, 62 A 471 holdin that defendant 
in a divorce suit could not have pro-. 
ceedings stayed pending her appeal 
from an order overruling her plea to 
the jurisdiction, where the court had 


r. .. 
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of error is merely for the purpose of delay,’° or, 
according to some decisions, that it will probably 
be fruitless or ineffectual;71 where the supersedeas 
or stay may defeat the ends of justice or result in 
irreparable or disproportionate injury to appellee ;‘? 
where it would destroy the subject matter of the 
litigation and leave nothing but an abstract ques- 
tion to be passed upon by the appellate court;*? 
where the damage which may result from the super- 
sedeas or stay is of such a character that it can- 
not be compensated in money, so that appellee 
will not be protected by the bond in ease of affirm- 
ance;‘* where there is no appeal pending;*® where 
the judgment, order, or decree appealed from is not 
appealable;’® where there has been unreasonable 
delay in taking the appeal;’? or where appellant has 
not executed the bond or undertaking required by 
law or a sufficient bond or undertaking.’® 
the appellate court cannot or will not issue a super- 


no doubt as to the correctness of its 
ruling on the plea, and the amount 
of business before the court of er- 
rors and appeals was such that the 
appeal could not be determined for 
some time, during which plaintiff’s 
evidence might be lost, and it made 
no difference that defendant had in 
mind the putting forth of a counter- 
claim against petitioner); Chesa- 
peake, etc., R. Co. v. Swayze, 60 N. 
Tema 417, 62iN. Sw. Hq. 3694 t0Al 28 
{rev on other grounds 62 N. J. Eq. 
751, 48 A 997]. 

Ss. C.—Kuhn v. Electric Mfg., ete., 
Co., 92 S. C. 488, 75 SE 791; Andrews 
v. Sumter Commercial, etc., Co., 87 
S. C. 301, 69 SE 604 (holding that, 
while a supreme court justice has 
discretionary power to stay proceed- 
ings, or supersede an order of the 
trial. court pending an appeal, such 
power should be exercised with great 
caution, and only where it clearly ap- 
pears to be necessary to prevent ir- 
reparable injury or a miscarriage of 
justice); Porter v. Lesesne, 85 S. C. 
399, 67 SE 453. 

Ont.—Klees v. Dominion Cont., etc., 
Co., 38 OntWR 937; McDonald v. 
Murray, 9 Ont. Pr. 464. 

[a] Louisiana; suspensive appeal 
denied.—State v. Allen, 110 La. 853, 34 
S 804. There is no necessity for sus- 
pensive appeal from an order of court 
where the party applying for the 
same has, by his voluntary action, 
made judicial execution of the order 
impossible, and the court will not be 
compelled to grant the same. Albert 
IWackie Grocery Co. v. Pratt, 114 La. 
341, 38 S 250. 

[b] Consideration of merits of ap- 
plication.— Before the appellate court 
will make such order, it will look 
far enough into the merits of the ap- 
plication to ascertain whether some 
substantial right of the complaining 
party has been invaded, which would 
probably be remedied by the determi- 
nation of the appeal. State v. Burns, 
21 Wash. 227, 57 P 804. 

{c] In New York it is error for 
the lower court to continue a stay 
granted pending an application for 
leave to appeal to the court of ap- 
peals after application to appeal has 
been denied by the appellate division. 
O’Gorman v. Pfeiffer, 146 App. Div. 
928, 131 NYS 125. 

{d] Annexation of territory to 
city.—Pending appeal from a judg- 
ment declaring territory annexed to 
a city, the supreme court will not 
stay the exercise by the city of gov- 
ernmental functions over the annexed 
territory,.and restrain consideration 
of the judgment of annexation in the 
elections, taxation, and internal im- 
provements of the city, the exercise 
of none of such acts being alleged to 
be inconvenient, except that of the 
voting by the residents of the an- 
nexed territory at an approaching 
election, and there being no immedi- 
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And 


ate and imperious necessity for inter- 
ference as to the other acts. For- 
sythe v. Hammond, 137 Ind. 426, 37 
NE 537. 

70. Coughlin v. McElroy, 72 Conn. 
444, 44 A 743; Brewster v. Cowen, 55 
Conn. 152, 10 A 509; Dutton v. Tracy, 
4 Conn. 365; Allen v. Hopper, 24 N. 
J. L. 514; Hawkins v. Snugegs, 2 M. 
& S. 476, 105 Reprint 458; Spooner v. 
Garland, 2 M. & S. 474, 105 Reprint 
457; Masterman vy. Grant, 5 T. R. 
714, 101 Reprint 397; Kempland vy. 
Macauley, 4 T. R. 436, 100 Reprint 
12055. Pool vwe(Charnock:S.. LT. GRATIS 
100 Reprint 465; Entwistle v. Shep- 
herd, 2 T. R. 78, 100 Reprint 43. 

71. See infra § 1414. 

72. State v. King, 110 La. 961, 35 
S 181; Miller v. Henry, 3 Man. 454; 
McDonald v. Murray, 9 Ont. Pr. 464 
(denying application for stay of new 
trial pending appeal); Klees v. Do- 
minion Coat, ete., Co., 3 OntWR 937; 
Hockley v. Grand Trunk R. Co., 3 
OntWR 312 (stay of new trial de- 
nied). 

[a] Where rule does not apply.— 
But where an appeal accompanied by 
the required appeal bond was taken 
from a judgment foreclosing the lien 
on a life insurance policy deposited 
as a pledge, it was held that the fact 
that the security might be lost by 
acts of the pledgor would not pre- 
vent a writ of supersedeas from issu- 
ing to prevent the threatened sale of 
the policy, the weakness of the secur- 
ity being inherent in its nature, of 
which the pledgee was chargeable 
with knowledge. Commercial, ete., 
Bank v. Hornberger, 134 Cal. 90, 66 P 


74. 
Laird v. Atlantic Coast Sani- 
tary Co., 73 N. J. Eq. 5, 67 A 849. 

74. Tampa St. R., ete., Co. v. Tam- 
pa Suburban R. Co., 30 Fla. 400, 11 
S 908; Jacoby v. Shoemaker, 26 Fla. 
502, 7 S 855; State v. King County 
Super. Ct., 72 Wash. 478, 130 P' 753; 
poner v. Hindley, 70 Wash. 331, 126 

75. Guilfoyle v. Pierce, 22 App. 
Div. 131, 47 NYS 899. See also su- 
pra § 1398. 

76. M’Govern v. Manhattan R. Co., 
112 App. Div. 184, 98 NYS 97; Gelpeke 
v. Milwaukee, etc., R. Co., 11 Wis. 
454. See supra § 1402. 

77.. Bauer v. Parker, 47 App. Div. 
623, 61 NYS 1021 (holding that the 
lower court abused its discretion in 
allowing a stay). 

78. Mokelumne Hill Canal, 
Co. v. Woodbury, 10 Cal. 188. 

79. Covington Stock-Yards Co. v. 
Keith, 121 U. S. 248, 7 SCt 881, 30 L. 
ed. 914 (application for stay should 
be made in the lower court); Leon- 
ard v. Ozark Land Co., 115 U. S. 465, 
6 SCt 127, 29 L. ed. 445; Gay v. Hud- 
son River Hlectric Power Co., 191 
Fed. 828, 112 CCA 342; American 
Strawboard Co. vy. Indianapolis Water 
Co., 81 Fed. 423, 26 CCA 470 [app 


etc., 


sedeas where a party is not entitled as a matter of 
right to a supersedeas in the court below, as where 
the stay of a judgment pending an appeal is a 
matter of discretion with the trial court, particu- 
larly if its discretion has not been abused in re- 
fusing a stay;"® where the appeal has not been 
perfected, or the writ of error sued out and served, 
within the time prescribed by the statute in order 
that it may operate as a stay;®° or where appellant 
has intentionally failed to give an undertaking to 
stay proceedings as required by statute.** 
sedeas cannot be granted to control the action of 
persons who are not parties to the action or to the 
judgment appealed from, and who are therefore 
not within the jurisdiction of the appellate court.®? 

[§ 1412] 5. Application and Proceedings Thereon 
—a. In General. 
or stay of proceedings pending appeal is made by 
motion or petition,®® either to the court by which 


A super- 


An application for a supersedeas 


dism 84 Fed. 1014 mem, 28 CCA 678]; 
Gross vy. Kelleher, 73 Cal. 639, 15 P 
362; Plummer v. Agoure, 20 Cal. A. 
319, 128 P 1014; Board of Medical Ex- 
aminers vy. Kellogg, 14 Mont. 243, 36 


48. 

[a] After refusal by lower court. 
—(1) A justice of the supreme court 
may grant a supersedeas, notwith- 
standing a prior refusal of the cir- . 
cuit judge to grant it. Saxon v. 
Gamble, 23 Fla. 408, 2 S 664 (2) 
But under the California statute pro- 
viding that ‘fan appeal taken by the 
cdefendant shall not stay proceedings 
upon the judgment, unless the judge 
or justice before whom the same was 
rendered so directs,’ the supreme ~ 
court will not order a stay where it 
appears that an undertaking designed 
for a stay was set aside by the trial 
court for insufficiency of the sureties, 
as such action by the appellate court 
would override the discretion of the 
trial court. Gross v. Kelleher, 73 
Cal. 639, 641, 15 P 362. And see 
Plummer v. Agoure, 20 Cal, A. 319, 
128 P 1014. (3) See also Board of 
Medical Examiners v. Kellogg, 14 
Mont. 243, 86 P 48 (abuse of discre- 
tion of lower court not appearing); 


Devereaux v. Katz, 22 N. D. 351, 133 
NW 553. 
80. Title Guaranty, ete. Co. v. U. 


S., 222 U. S. 401, 82 SCt 168, 56 L. ed. 
248; Sage v. Central R. Co., 93 U. 8. 
412, 23 L. ed. 933; Kitchen v. Ran- 
dolph,, 93 dU..48.5.86,1123 wiated Higi0: 
Robinson vy. Furber, 189 Fed. 918; 
Le Brun v. Sixto, 3 Porto Rico Fed. 
492; Perez v. Fernandez, 1 Porto Rico 
Fed. 148. See supra § 1398. 

[a] Second writ on account of neg= 
ligence of clerk.—Power to issue a 
supersedeas to a subordinate court 
does not exist in the supreme court 
of the United States, where an ap- 
peal has not been taken and a proper 
bond given within the time pre- 
scribed by an act of congress, but 
where the appeal was duly taken, and 
the aggrieved party was obliged to 
sue out a second writ of error in con- 
sequence of the clerk below having 
neglected to send up the record in 
season, or where the granting of such 
a writ became necessary to the ex- 
ercise of the appellate jurisdiction of 
the court, as where the subordinate 
court improperly rejected the sureties 
to the bond, the supreme court may 
order a supersedeas. French vy. Shoe- 
maker, 12 Wall. (U. S.) 86, 20 L. ed. 
270; Butchers Beney. Assoc. vy. Cres- 
cent City Livestock Landing, ete., Co., 
10 Wall. (U. S:) 278, 19 L. ed. 915. 


81. Burger v. Sinclair, 24 N. D. 
326, 140 NW 2385. 
82. Madera County v. Raymond 


Granite Co., 1388 Cal. 244, 71 P 112. 
83. Flores v. Los Angeles County 
Super. Ct., 167 Cal. 794, 189 P 73; 
Southern Pac. Co. v. Los Angeles 
County Super. Ct., 167 Cal. 250, 139 
P 69; Reed Orchard Co. v. Yolo Coun« 
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the judgment, order, or decree was made or ren- 
dered, or to the appellate court or a judge or jus- 
tice thereof, according to the circumstances and the 
time of the application.s+ The application should 
be made within the time, if any, prescribed by 
statute,®> and, as a rule, at the time or after the 
appeal is taken or perfected.*® 

[§ 1413] b. Notice. In the absence of a stat- 
ute requiring it, notice need not be given to the 
adverse party of an application to the appellate 
court or a justice thereof for a stay of proceedings 
pending appeal,’? unless there are controverted ques- 
tions of fact or other cireumstances requiring a 
hearing on notice;** but notice is sometimes re- 
quired by statute,’® and it is generally necessary 
on application to the lower court or judge for a 
stay.°° : 

[§ 1414] c. Matters Considered or Determined. 
On application for a supersedeas or stay the court 
will of course consider the merits of the appli- 
cation to determine whether the circumstances jus- 
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the principles stated in a preceding section;°+ and, 
subject to some qualification, it will, for such pur- 
pose, consider the questions of whether the judg- 
ment, order, or decree is appealable,®? and whether 
the appeal or writ of error has been properly taken 
or sued out and perfected.°* In some eases the 
courts have considered the merits of the appeal,°* 
and have refused a supersedeas or stay on the 
ground that the appeal would probably be fruit- 
less or ineffectual;®® but on the other hand it has 
been held that it is neither necessary nor proper | 
to consider the merits of the appeal further than 
to ascertain whether it is frivolous,®® unless inter- 
ests of the public or other special circumstances 
render it necessary or proper to do so.°? . 

[§ 1415] 6. Terms or Conditions. Where the 
allowance of a supersedeas or stay is a matter 
of discretion, either because there is no statute or 
because the statute so provides, the court or judge 
may, in allowing the same, impose such terms or 
conditions, as to security or otherwise, as in its 


tify or require the granting of the same within | judgment are necessary for the protection of the 


. 2- Daniels Ch. 


‘judgment. 


ty Super. Ct., 19 Cal. A. 648, 128 P 
9, 18; Eno v. New York El. R. Co., 
15 App. Div. 333, 44 NYS 61; Mc- 
Mahon v. Allen, 13 AbbPr (N. Y.) 126, 
Prac. 1470 (hold- 
ing that the only way in which 
a stay of proceedings can be pro- 
cured in the court below, after an 
order for a new trial has been made 
by the general term, is by motion di- 
rectly for that purpose). 

fa] Motion to dismiss appeal.— 
Whether appellants are entitled to 
have the execution of the judgment 
stayed until the determination of an 
appeal from an order denying a new 
trial cannot be considered on a mo- 
tion to dismiss the appeal from the 
Kirman v. Hunnewill, 91 
Cal. 157, 2 P 587. 

{b] Sufficiency of application see 
Reed Orchard Co. v. Yolo County Su- 
pers Ctyi1grCali 2AL+648," 128 3P. "9, 18? 

[ec] No reason assigned.—Where, 
on a motion to dismiss an appeal, 
counsel requested that, in the event 
of: the dismissal, a supersedeas be 
granted, but no reason was assigned 
therefor in the brief, the application 
was denied with leave to renew the 
same. Walton -v. Canon City, 39 
Colo. 81, 88 P 860. 

[d] Costs.—It seems that the ap- 
plicant must pay the costs of the ap- 
plication. Merry v. Nickalls, L. R. 8 
Ch. 205, 3 ERC 262; Topham v. Port- 
land, 1 De G. J. & S. 603, 66 EngCh 
469, 46 Reprint 239; Willan v. Willan, 
16 Ves. Jr. 216, 33 Reprint 966; Wal- 
do v. Caley, 16 Ves. Jr. 206, 33 Re- 
print 962. But see Burdick v. Gar- 
rick, L. R. 5 Ch. 453; Shrewsbury v. 
Trappes, 2 De G. F. & J. 172, 63 Hng 
Ch 135, 45 Reprint 588. 

[e] Title of application.—(1) The 
motion or application should have the 
same title and number as the cause 
on appeal (Flores v. Same, 167 Cal. 
794, 139 P 73; Southern Pac. Go. v. 
Los Angeles County Super. Ct., 167 
Cals 2250, 139% .P*\69"\-Zappettini. -v. 
Buckles, 167 Cal. 27, 1388 P 696), (2) 
and should not be brought by plain- 
tiff as petitioner against the judge of 
the superior court as such (Zappet- 
tini v. Buckles, supra). 

84. See supra § 1409. ; 

85. African Baptist Church vv. 
White,.112 Ky. 539, 66 SW 410 (mo- 
tion to court of appeals to reinstate 
injunction on appeal from final judg- 
ment of dissolution). See also supra 
§) 1398. 

Time of giving bond see infra § 
1426. 

86. See supra § 1398 and cases 
there cited. 

[a] But in Washington, under Bal- 
linger Annot. Codes & St. § 6506, rel- 
ative to appeal bonds, and which -con- 


templates that the appeal bond and 
supersedeas may be included in one 
instrument, the fact that an appeal 
was not taken prior to the applica- 
tion to fix the amount of the superse- 
deas is no ground for denial of the 
application where the time for appeal 
has not expired. State v. Pierce 
County Super. Ct., 34 Wash. 123, 74 
PLO: 

87. Matthews v. Nance, 49 S. C. 
389, 27 SE 100; Salinas v. Aultman, 
49 S. C. 378, 27 SH 407. 

[a] An ex parte order may be 
granted by the appellate court sus- 
pending proceedings pending appeal, 
where immediate action is necessary; 
any injustice done thereby being sub- 
ject to immediate correction on a mo- 
tion to set the order aside. Carthage 
Cent. Nat. Bank v. Guthrie Mountain 
Portland Cement Co., 83 Kan. 630, 112 
P° 332. 

88. Boise County v. Gorman, 131 
U. S. appendix cxxy, 22 L. ed. 148 
(holding that a supersedeas would 
not be issued without notice to the 
opposite party where its object was 
to avoid an alleged improper execu- 
tion of the judgment); Rosenholz v. 
Rosenholz, 160 Cal. 725, 117 P 1048 
(holding that where the allegation, in 
a petition to the supreme court for 
an alternative writ of restitution, 
that defendant before execution ap- 
plied to the trial court to fix the 


famount of his stay bond pending ap- 


peal, is controverted, and neither the 
record nor other evidence is before 
the court, the cause must be set down 
for hearing, after notice to adverse 
parties, as his failure to make such 
application would affect his rights). 

89. African Baptist Church v. 
White, 112 Ky. 539, 66 SW 410 (hold- 
ing that under Civ. Code Prac. § 747, 
the court of appeals has no. power, 
upon appeal from an order dissolving 
an injunction on final hearing, to re- 
instate the injunction, pending the 
appeal, except after reasonable no- 
tice to the appellee of the motion to 
reinstate). 

{a] In South Carolina Code § 
402 subd 6, which provides that a 
judge out of court shall not stay 
proceedings for more than twenty 
days without notice to adverse party, 
applies only to circuit court practice, 
and not to the supreme court. Salinas 
v. Aultman, 49S. C. 378, 27 SE 385. 

90. Delahunty v. Canfield, 106 App. 
Div. 386, 94 NYS 815; Salinas v. Ault- 
man, 49 S. C. 378, 27 SE 385; Grand 
Trunk R. Co. v. Ontario, etc., R. Co., 
9 Ont. Pr. 420 (where it was held 
that application should not be made 
ex parte). 

_{a]. Sufficiency of notice. —On a 


motion for a stay of execution pend- 
ing appeal the ordinary notice is 
sufficient. Heenan vy. Dewar, 3 Ch. 
Chamb. (U. C.) 199. ' 

91. State v. Burns, 21 Wash. 227, 
57 P 804. See supra § 1411 and cases 
there cited. ; 

92. McGovern v. Manhattan R. 
Co., 112 App. Div. 184, 98 NYS 97; 
Gelpeke v. ,Milwaukee, etc., R. Co., 
11 Wis. 454. See supra §§ 1402, 1411. 

93. Title Guaranty, etc., Co. v. U. 
S., 222 U. S. 401, 32 SCt 168, 56 L. ed. 
248; Kitchen v. Randolph, 93 U. S, 
86, 23 L. ed. 810; Guilfoyle v. Pierce, 
22 App. Div. 131, 47 NYS 899. See 
supra §§ 1398, 1411. : 

94. Sixth Ave. R. Co. v. Gilbert 
B15 R37 Co:, 413 LADO NEGas) JENS We)reso 
(stay granted where doctrine on 
which decision was founded had been 
overruled by appellate court). 

95. Schoonmaker v. Hilliard, 55 
App. Div. 140, 67 NYS 160 (appeal 
from denial of change of venue); 
Connolly v. Manhattan R. Co., 7 App. 
Div. 610, 40 NYS 1007; State v. 
Burns, 21 Wash. 227,57 P 804 (ob- 
jections not raised below). 

[a] After unanimous affirmance 
by appellate division.—In New York 
a stay will not be granted pending 
an appeal to the court of apprals 
from a judgment which has been 
unanimously affirmed by the appel- 
late division, and which cannot be 
reviewed by the court of appeals, 
since the appeal must be fruitless, 
and there is no necessity for a stay. 
Cotinolly v. Manhattan R. Co., 7 App. 
Div. 610, 40 NYS 1007. 

Appeal or writ of error for purpose 
of delay see supra § 1411. 

96. Jacoby v. Shomaker, 26 Fla. 
502, 7 S 855; Williams v. Hilton, 25 
Fla. 608, 6 S 452; Saxon v. Gamble, 23 
Fla. 408, 2 S 664; Maloney v. King, 
26 Mont. 492, 68 P 1014 (holding that 
the objection that a decree granting a 
perpetual injunction is void, as not 
being within the issues, will not be 
considered on a motion to stay the 
injunction during the pendency of 
the appeal). 

97. Crawford v. Gilchrist, 64 Fla. 
41, 59 S 968, AnnCas1914B 916 (hold- 
ing that where, on application for a 
supersedeas order to suspend the 
operation of an injunction, the merits 
of the cause are fully argued, and 
the granting or refusal of a super- 
sedeas will virtually dispose of the 
cause in which the people of the state 
are vitally interested, the court, for 
the public welfare, may consider the 
cause on its merits in adjudicating 
the application for a supersedeas, 
questions of law only being in- 
volved). Ieee : 


— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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parties.°§ 


except on compliance therewith.+ 


late court, as a rule, will exercise its power to 
grant a stay only upon the terms which the stat- 
ute requires for perfecting a stay in the lower 
eourt, such as that the party applying shall enter 
into a sufficient bond or undertaking.? But where 
the trial court has granted a stay pending de- 


fendant’s appeal, complainant is 


an order from the appellate court requiring a bond 
different from those which existed 
As a rule, of course, ap- 


on facts not 
at the time of the stay.® 


98. U. S.—Kirkpatrick v. Hastern 
Milling» Yetessi)Co.,) - 135+. Wed.) 151; 
Fisher v. Meyer, 10 Fed. 268, 20 
Blatehf. 273 (security required not- 
withstanding solvency). 

Cal.—Hill v. Finnigan, 54 Cal. 493; 
McClatchy v. Sperry, 6 Cal. Unrep. 
Cas. 345, 58 P 529. 

Ga.—Stokes v. Stokes, 126 Ga. 804, 
55 SE 1028. 


Mass.—Bailey v. Baxter, 1 Mass. 
156. 

Nebr.—Escritt v. Michaelson, 73 
Nebr. 634, 103 NW 300, 106 NW 


1016, 10 AnnCas 1039; Carson v. Jan- 
sen, 65 Nebr. 423, 91 NW 398; Lowe 
v. Riley, 57 Nebr. 252, 77 NW _ 758; 
Home F. Ins. Co. v. Dutcher, 48 Nebr. 
755, 67 NW 766. 

N:. Y.—Peo. v. Dayton, 120 App. 
Div. 814, 105 NYS 809 [rev on other 
grounds 189 N. Y. 460, 82 NE 507] 
(imposing condition as to time of ap- 
pealing to avoid delay); Kager_v. 
Brenneman, 52 App. Div. 446, 65 NYS 
129 [aff 165 N. Y. 674 mem, 59 NE 
1124 mem]; Sternbach v. Friedman, 
29 App. Div. 480, 51 NYS 1068 (bond 
should be required); Remsen_ Vv. 
Metropolitan El. R. Co., 17 App. Div. 
637, 45 NYS 536; New York Security, 
etc., Co. v. Saratoga Gas, etc., Co., 5 
App. Div. 535, 39 NYS .486; Hart, v. 
Clark, 60 Misc. 366, 113 NYS 451; 
Huntington v. Rodgers, 116 NYS 580; 
Sixth Av. R. Co. v. Gilbert Hl. R. Co., 
3 AbbNCas 53; Winterhoff v. Siegert, 
13 AbbPr 182; Bradt v. Kirkpatrick, 
7 Paige 62; Gregory v. Dodge, 38 
Paige 90. 

Okl.—Ex p. Epley, 10 Okl. 631, 64 
12 is 

Or.—Livesley v. Krebs Hop Co., 57 
Or) 352.8 9MEP 718, 1107 -P°A460;7 112 
Pl 


Ss. C.—Matthews v. Nance, 49 S. C. 
389, 27 SE 100; Salinas vy. Aultman, 
49 S. C. 878, 27 SE 407. 

Wash.—Campbell Lumber Co. v. 
Deep River Logging Co., 68 Wash. 
431, 123 P 596; Lund v. Idaho, ete., 
R. Co., 48 Wash. 453, 93 P 1071. ; 

Wis.—Whereatt v. Ellis, 103 Wis. 
348, 79 NW 416, 74 AmSR 865. 

Eng.—Monkhouse vy. Bedford, 17 
Ves. Jr. 380, 34 Reprint 147. 

Can:—Wasson v. Harker, 7 DomLR 
528, 22 WestLR 323. 

Ont.—Heward v. Zh Chk 
Chamb. (U. C.) 245. 

See supra §§ 13897, 1410. 

‘fa] Whe requiring of security on 
staying proceedings pending appeal 
is in the discretion of the justice 
granting the stay, and it may be dis- 
pensed with if he deems it proper to 
‘do so. Matthews v. Nance, 49 S. C. 
322, 27 SE 100; and other cases supra 
this note. 

{[b] ‘The power should be exer- 
cised, however, only under such con- 
‘ditions as will fairly protect the suc- 
cessful party in the benefits of the 
decree in his favor. Pasadena vy. 


Heward, 


But where the statute gives the right 
to a supersedeas or stay absolutely on compliance 
with certain conditions, the court cannot inter- 
fere with the operation of the statute by imposing 
terms or conditions not authorized thereby.%” 
the other hand, where the statute imposes certain 
conditions, such as the giving of security, the 
court cannot properly grant a supersedeas or stay 
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On’ 


And the appel- 


not entitled to 


Los Angeles County Super. Ct., 157 
Cal. 781, 109 P 620. i 

[c] Estoppel to question .condi- 
tions.— Where the court required de- 
fendants to stipulate that they 
“would contest the plaintiffs’ rights 
in this action only,’ as a condition 
precedent to granting a stay of an 
injunction, pending an appeal, de- 
fendants, having obtained the stay of 
the injunction, cannot say that the 
court had no power to impose such 
a condition. American Bank Note 
Co. v. Manhattan R. Co., 20 NYS 819. 

[d] Payment of sheriff’s fees.— 
Where an appeal was entered, and 
the appeal bond perfected after: exe- 
cution was levied, but before it was 
fully executed, the execution will not 
be set aside, so as to destroy the 
lien on the goods of the appellant, 
except on condition that the sheriff's 
fees on the execution shall be paid. 
Clark v. Clark, 7 Paige (N. Y.) 607. 

[e] Rights of intervener.—A third 
person who intervenes to prosecute 
an appeal has no claim to a stay 
upon more favorable terms than the 
judgment debtor. State v. Judge Or- 
leans Parish Fourth Dist. Ct., 22 La. 
Ann. 115. 

99. Hyde v. Bank, 49 Oh. St. 60, 34 
NE 720. See supra §§ 1397, 1410. 

[a] Giving security sufficient.— 
In some jurisdictions, where an or- 
der fixing a supersedeas bond or un- 
dertaking has been complied with, 
the appeal is perfected and all fur- 
ther proceedings in the court are 
stayed; and where this is the express 
direction of the statute, it excludes 
any power of the court to impose 
further terms upon appellant. Hub- 
bard v. University Bank, 120 Cal. 
632, 52 P 1070; Lee Chuck v. Quan 
Wo Chong’ Co., 81)-Cal. 222,22 P 594, 
15 AmSR 50. And see supra § 1397. 

[b] By what court terms fixed.— 
A statute providing that the execu- 
tion of a judgment or final order of 
any judicial tribunal may be stayed, 
on terms prescribed by the court in 
which a petition in error is filed, does 
not authorize the supreme court to 
fix the terms of the stay of a juds- 
ment of an intermediate appellate 
court affirming the judgment of the 
trial court. Hyde v. Bank, 49 Oh. 
St. 60, 34 NE 720. 

1. Mannix v. San Francisco Super. 
Cty be Cala e0,e LOS P2764 eee See 
supra § 1397. 

2. Hill v. Finnigan, 54 Cal. 493; 
Livesley v. Krebs Hop Co., 57 Or. 
Sb2h Oe eile £07) P4602 P ts 
Lund v. Idaho, etce., R. Co., 48 Wash. 
453, 93 P 1071; Levy v. Goldberg, 40 
Wis. 308. 

3. Pneumatic Scale Corp. v. Auto- 
matic Weighing Mach. Co., 200 Fed. 
572, 119 CCA 52: P 

4. Harmon v. Wagener, 33 S. C. 
487, 12 SE 98 (holding that, where an 
executor obtained an order from a 
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pellant must comply with the conditions or terms 
imposed by the order granting the stay;* but it has 
been held that any insufficiency of a bond, filed 
under an order directing a stay of proceedings 
pending an appeal on the giving of a bond, does 
mot impair the order,®> and that the clerk of the 
lower court cannot refuse to obey an order of a 
justice of the supreme court, staying proceedings 
on the ground of insufficiency of the bond given 
in compliance with the order.® 

[§ 1416] 7. Order of Allowance or Stay. An 
order of the court or judge, as we have séen, is 
sometimes necessary in order that an appeal or 
writ of error may operate as a supersedeas or 
stay; and in such case, of course, it is incumbent 
on the party claiming a supersedeas or stay to 
show a proper order.® 
only according to its terms,® and it should not be 


The order can operate 


justice of the supreme court, staying 
all proceedings under the order ap- 
pointing a receiver, on condition that 
such executor should give bond with- 
in a certain time, which he failed to 
do, the order staying the proceedings 
became a nullity, and the court 
might proceed to enforce the delivery 
of the property to the receiver, be- 
cause, in such ease, the condition 
precedent was not complied with). 

5. Dell v. Marvin, 31 Fla. 152, 12 
S 216. ; 

6. Staples v. Hobbs, 145 Iowa 114, 
123 NW 935. : 

7. See supra § 1407. 

8. Steidl v. Peo., 173 Ill. 29, 33, 50 
NE 129 (holding that a certificate of 
the clerk of the supreme court in 
the following form: “I do. certify 
that a writ of error has been issued 
from this court for the reversal of a 
judgment obtained by the city of 
Mattoon vs. Henry Gibler and others 
in the county court of Coles county; 
at the December term, 1895, in a cer- 
tain acfion of special assessment; 
which writ of error is made a super- 
sedeas, and is to operate as a sus 


pension of the execution of: the 
judgment, and as such is to. ‘be 
obeyed by all concerned,” was 


insufficient to suspend the entry of 
judgment in the case it was claimed 
to refer to, when filed in the county 
court, because it was not a certified 
copy of the writ of error, or of the 
order making the same a supersedeas, 
and because it failed, also, to evi- 
dence that it connected the parties 
with, or covered the property in- 
volved in, the case it was claimed to 
supersede); Ansley v. Stuart, 123 La. 
330, 48 S 953; Goodrich v. Downs, 5 
Mill .CN; WY.) 5105 Powhatane Coals 
ete, .Co. iv... Ritz, 60 IW. Va. 395;.56 
SE 257, 9 LRANS 1225. 

[a] A minute entry of the rule to 
show cause why a stay of proceed- 
ings should not be granted is insuf- 
ficient to show a stay of proceedings, 
it being a mere transcription which 
the party asking for the rule sought 
to have acted on. Ansley v. Stuart, 
123 La. 330, 48 S 953. 

9. Goodrich v. Downs, 5 Hill (N. 
Y.) 510 (holding that, where an or- 
der was granted by a circuit judge 
giving twenty days to make and 
serve a bill of exceptions, with a stay 
of proceedings in the’ meantime, and 
before the expiration of the twenty 
days another order was granted by 
the judge directing that “the time 
to make and serve a bill of excep- 
tions be further extended thirty 
days,” but saying nothing about a 
stay of proceedings, the second order 
did not operate to stay the proceed- 
ings beyond the time mentioned in 
the first); Powhatan Coal, ete., Co. v. 
Ritz, 60 W. Va, 395, 56 SE 257, 9 
LRANS 1225 (holding that an order 
of a judge, indorsed on a petition for 
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broader than is necessary to protect the parties.?° 
A writ of supersedeas is not void when issued 
by a clerk of the United States cireuit court of 


appeals because it was directed 


such court and not by the court as such." 
8. Issue of Supersedeas. 
held that it is not necessary to sue out a writ of 
supersedeas after obtaining an order of the court, 
as authorized by statute, that an appeal or writ 
of error operates as a supersedeas or stay;!* but 
under some statutes a writ of supersedeas is re- 
quired to be issued by the clerk of the lower or 
according to the circumstanees, 
and is essential in order to obtaim a supersedeas 
The supersedeas as issued must con- 
form to the order therefor’* and must identify 
the judgment, order, or decree superseded.'® 

9. Service of Writ or Order. 
or order of supersedeas or stay must be served on 


[§ 1417] 


appellate court, 


or stay.%% 


[§ 1418] 


an appeal from, and supersedeas to, 
an order refusing to dissolve an in- 
junction, the prayer of which was 
“that an appeal and supersedeas may 
be allowed,” the petitioner “staying 
-said injunction,” reading as follows: 
“Appeal and supersedeas allowed as 
prayed for in the foregoing petition,” 
did not, upon a proper construction 
thereof, purport to be an order stay- 
ing the injunction, but was merely 
the granting of an appeal and super- 
sedeas). 

10. Kager v. Brenneman, 52 App. 
Div. 446, 65 NYS 129 [aff 165 N. Y. 
674 mem, 59 NE 1124 mem] (holding 
that an order granting a stay, pend- 
ing appeal from a judgment com- 
manding the execution of a deed to 
lands, which did not limit the dura- 
tion of the stay, or provide for the 
contingency of an affirmance of the 
judgment, or a failure to perfect the 
appeal, was too broad, and would be 
corrected on appeal); Peo. v. North 
River Sugar Refining Co., 6 NYS 408, 
23 AbbNCas 311 (holding that; where, 
in an action by the attorney-general 
to dissolve a corporation, the judg- 
ment appealed from appointed a re- 
ceiver to take possession of the 
property of defendant corporation, 
which had been declared dissolved 
for forfeiture of its franchises, de- 
fendant was not entitled to a more 
favorable order staying proceedings 
than that made by the court, which 
directed the receiver to make no sale 
or distribution of the property that 
might come into his hands pending 
the appeal, or until the further order 
of the court). 

11. In re McKenzie, 180 U. s. 536, 
21 SCt 468, 45 L. ed. 657; Tornanses 
Vv. Melsing, 106 Fed. 775, 45 CCA 615. 

12. Claiborne v. Crockett, Meigs 
(Tenn.) 607; Sampson y. Brown, 2 
Bast 439, 102 Reprint 436. 

13. Louisville, etc., R. Co. v. Lu- 
cas, 120 Ky. 359, 86 SW 682, 27 KyL 
769. And see Patrick v. Laprelle, 
(Tex. Civ. A.) 37 SW 872. 

[a] In Kentucky (1) the statute 
requires that the clerk of the lower 
or appellate court, according to the 
circumstances, shall issue a writ of 
supersedeas, and where no writ is is- 
sued, the mere execution and filing 
of a supersedeas bond by appellant 
does not stay Piyeret aes or prevent 
enforcement of the judgment pending 
the appeal. Civ. Code Prac. § 1747; 
Turner v. Wickliffe, 146 Ky. 776, 143 
SW 406; Eddyville Graded Common 
School Dist. v. Kuttawa Common 
School Dist. Bd. of Education, 138 
Ky. 180,127 SW 767; Louisville, etc., 
R. Co. v. Lucas, 120 Ky. 359, 86 SW 
682, 27 KyL 769; Walston v. Louis- 
ville, 66 SW 385, 23 KyL 1852. (2) 
As to time of issue by clerk of lower 
court see Stratton, ete., Co. v. Meri- 
wether, 147 Ky. 577, 144 SW 1083; 
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the statute.+® 


by a judge of 
; Béived! et 
It has been 


[§ 1420] 


The writ 


147 Ky. 348, 144 Sw 16; Turner v. 
Wickliffe, supra; U. S. Fidelity, etc., 
Co. v.e Citizens’ Nat. Bank, 143 Ky. 
699, 137 SW 240 (holding that, where 
a supersedeas bond was executed be- 
fore the clerk of the lower court in 
due time, a supersedeas issued by 
him after the expiration of the time 
for filing the transcript is valid, the 
appeal not then having been dis- 
missed and no supersedeas having 
then been obtained from the clerk of 
the court of appeals, although the 
transcript had not been filed, and the 
appeal was subject to dismissal); 
Louisville, etc., R. Co: v. Lucas, 


supra; Walston v. Louisville, supra.- 


14. Ex p. Woods, 3 Ark. 532 
(where it was held that, where the 
order for a _supersedeas directs 
the proceedings to be immediately 
stayed, the execution having been il- 
legally issued, and the writ directs 
them only to be suspended, but omits 
to set forth the facts for reason of 
which they are to be stayed, it is a 
variance for which the writ will be 


quashed). 

15. See Hutton v. Lockridge, 21 
W. Va. 254. 

[a] Process not so defective as to 


be void.—But, where a process of su- 
persedeas, issued by the clerk of the 
supreme court of appeals, stated, in 
accordance with the transcript of 
record, that the decree superseded 
was rendered by a certain circuit 
court on a certain day, and no de- 
cree was rendered by the said court 
on that day, but a decree was ren- 
dered on the day succeeding the one 
named in the process, and no other 
decree had been rendered in said 
cause which could be supposed to be 
the one which the appellate court 
had superseded, such process was 
held not to be void and inoperative. 
Hutton v. Lockridgé, 21 W. Va. 254. 

16. Campbell v. Clark, 2 HowPr 
(N. Y.) 257 (holding that a writ of 
error and order to stay did not stay 
the issuing of an alias execution, 
where defendant had been arrested 
on the first one, unless the order had 
been served on defendant’s attorney 
who had issued the first execution). 

[a] Manner of service.—In Ken- 
tucky it is not necessary that an or- 
der of supersedeas should be served 
as a summons. Rodman y. Moody, 
14 KyL 202. 

[b] Presumption of service.— 
Where no evidence of the nonissu- 
ance of a supersedeas appears in the 
record, the appellate court may pre- 
sume that the appellee has been noti- 
fied of the supersedeas. Whitehead 
v. Boorom, 7 Bush (Ky.) 399. 

17. Whitman v. Johnson, 10 Misc. 
730, 31 NYS 805. 

18. Whitehead v. Boorom, 7 Bush 
(Ky.) 399. But see Seattle Coal, etc., 
Co. v. Lewis, 1 Wash. T. 488 (where 


Torbitt v. Middlesboro Grocery Co., it was held that, in order to have an 
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the opposite party or his attorney as required by 
But on service of an order granting 
a stay it is not necessary to exhibit the judge’s 
signature to the person on whom the order is 


[§ 1419] 10. Record. In the absence of a stat- 
ute requiring it, no record of the issuance of a 
supersedeas is necessary.?®. 

E. Bond or Other Security—1l. Neces- 
sity—a. In General. 
either generally or in particular cases, or except 
in particular cases, that a bond or undertaking 
must be given in order to obtain or effect a super- 
sedeas or stay pending appeal or writ of error, 
and in such cases an appeal or proceeding in error 
does not operate as, or entitle appellant or plain- 
tiff in error to, a supersedeas or stay, unless the 
required bond or undertaking is given;!® nor can 
the court or judge dispense with the ‘security so 


The statutes usually require, 


appeal operate as a supersedeas, en- 
try of the allowance thereof must be 
made). 

[a] Presumption of award.— 
Where an appeal has been docketed 
in the appellate court, and no entry 
or record appears as to whether sim- 
ply an appeal, or an appeal with su- 
persedeas, has been granted, it may 
be inferred by the appellate court 
that a supersedeas has been awarded, 
where the circumstances show that 
both parties acted on that hypothesis. 
Baltimore, etc., R. Co. v. Vander- 
warker, 19 W. Va. 265. 

19. U. S—Goddard v. Ordway, 94 
U. S. 672, 24 L. ed. 237; Sage v. Iowa 
Cent._R. Co." 93-0Uy '‘S} 4125023) Eiaeds 
933; Kitchen v. Randolph, 93 U. S. 
86, 23 L. ed. 810; Boise County v. 
Gorman, 19 Wall. 661, 22 L. ed. 226; 
Western Union Tel. Co. v. Eyser, 19 
Wall. 419, 22 L. ed. 43; French v. 
Shoemaker, 12 Wall. 86, 20 L. ed. 270; 
Butchers Benev. Assoc. v. Crescent 
City Livestock Landing, ete., Co., 10 
Wall. 273, 19 L. ed. 915; Washington, 
ete., R. Co. v. Washington, 7 Wall. 
575, 19 L. ed. 274; Hudgins v. Kemp, 
18 How. 530, 15 L. ed. 511, 514; Staf- 
ford v. Union Bank, 17 How. 375, 15 
L. ed. 101; Adams v. Law, 16 How. 
144, 14 L. ed. 880; Stafford v. Union 
Bank, 16 How. 135, 14 L. ed. 876; 
Saltmarsh v. Tuthill, 12 How. 387, 13 
L. ed. 1034; Hogan v. Ross, 11 How. 
294, 13 L. ed. 702; Wallen v. Wil- 
liams, 7, Cranch 278, 3 L. ed. 342. See 
also Loy v. Alston, 172 Fed. 90, 96 
CCA 578. 

Ala.—Garrett v. Mayfield Woolen 


-Mills, 153 Ala. 602, 44 S 1026; Nixon 


v. Bolling, 145 Ala. 277, 40 S 210; 
Ex p. Hood, 107 Ala. 520, UEESPULUGs 
Ex p. Sibert, 67 Ala. 349; Espy v. 
Balkum, 45 Ala. 256; Powell v. Cen- 
tral Plank Road Co., 24 Ala. 441; 
Williams vy. Hart, 17 ‘Ala, 102. 
iAtk—Childress v. Foster, 2 Ark. 
Cal.—Doudell v. Shoo, 159 Cal. 448, 
114 P 579; Credits Commutation Co. 
v. San Diego County Super. Ct., 140 
Cal. 82, 73 P 1009; Bateman v. San 
Francisco Super. Ct., 139 Cal. 140, 72 
P 922: Tolle vi Heydenfeldt, 138. Cal. 
56, 70 “P 1013; Woodland Bank v. 
Stephens, 137 Cal. 458, 70 P 293; Fos- 
ter v. San Francisco Super. Ct., 115 
Cal. 279, 47 P 58; Sam Yuen v.. Mc- 
Mann, 99 Cal. 497, 34 P 80; Colton 
Land, etc., Co. v. Swartz, 29 Cal. 278, 
33 P 878; McMillan v. Hayward, 84 
Cal. 85, 24 P 151; Lee Chuck v. Quan 
Wo Chong Co., 81 Cal. 222, 22-P..594, 
15AmSR 50; Neale v. San Diego 
County Super. Ct Hig Calves ahs ae 
790; Englund v. Lewis, 25 Cal. 337; 
Mokelumne Hill Canal, etc.,; .Cosi Vv. 
Woodbury, 10 Cal. 188; Bryan v. Ber- 
ry, 8 Cal. 130; Primm v. Shasta Coun- 
ty Super. Ct., 3 Cal. A. 208, 84 P 786 
(to continue attachment in force). 
Colo.—Mulligan v. Smith, 32 Colo. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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required, unless authorized by the statute to do | so.2° And even when the granting of a supersedeas 


404, 76 P 1063; Daniels v. Miller, 8 
Colo. 5425 9S ig. 

D. C.—White v. Connecticut Gen. 
L. Ins. Co., 34 App. 458; Byrne v. 
Morrison, 25 App. 72; Mchane v. 
Cropper, 5 App. 276. 

Fla.—Wheeler, etc, Mfg. Co. v. 
Johns, 37 Fla. 262, 20 S 236; Eckman 
v. Meriam, 32 Fla. 425, 14 S 41; Mc- 
Iver v. Marshall, 24 Fla. 42, 4 Se563; 
Kilbee v. Myrick, 12 Fla. 416. 

Ga.—Montgomery v. King, 125 Ga. 
388, 54 SE 135; Gustoso Cigar Mfg. 
Co. v. Ray, 117 Ga. 565, 43 SE 984; 
Cummings’v. Clegg, 82 Ga. 763, 9 SH 
1042; Irwin v. Jackson, 34 Ga. 101; 
Johnston v. Pinkston, 12 Ga. A. 585, 
77 SE 1075. 

Ill.— Merrifield v. Western Cottage 
Piano, etce., Co., 238 Ill. 526, 87 NE 
379, 128 AmSR 148; Hohenadel v. 
mteeles (237 -7TlS 2295-86. NM TL; 
Holmes vy. Chicago, 205 Ill. 536, 68 
NE 1109; Lancaster v. Snow, 184 Ill. 
163, 56 NE 416 (writ of error); 
Branigan v, Rose, 8 Il. 123. 

Ind. — Waring v. Fletcher, 152 
Ind. 620, 52 NE 203; Ex p. Sweeney, 
131 Ind. 81, 30 NE 884; June v. 
Payne, 107 Ind. 307, 7 NE 370, 8 
a 556; Mitchell v. Gregory, 94 Ind. 

Iowa.—Boynton v. Church, 148 
Iowa 197, 127 NW 210; Watson v. 
Niles, 112 Towa 655, 84 NW 702; Wat- 
son v. Richardson, 110 Iowa 698, 80 
NW 416, 80 AmSR 331; Harrison v. 
Stebbins, 104 Iowa 462, 73 NW 1034; 
Hyatt v. Clever, 104 Iowa 338, 73 
NW 831; Holderbaum vy. Shriver, 82 
Iowa 730, 47 NW 899; Thomas v. 
Nicklas, 58 Iowa 49, 11 NW 722; Pel- 
lersells v. Allen, 56 Iowa 717, 10 NW 
261; Chicago, ete., R. Co. v. Grinnell, 
53 Iowa 55, 3 NW 819; Phillips v. 
Germon, 43 Iowa 101. 

Kan.—Central Branch Union Pac. 
R. Co. v. Andrews, 34 Kan. 563, 9 P 
213. 

Ky.—M. V. Monarch Co. v. Farm- 
ers’, etc., Bank, 50 SW 33, 20 KyL 
1788; Commonwealth Bank v. Vanme- 
ter, i0 B. Mon. 66; Freeman v. Patton, 
1 J. J. Marsh. 193. 

La.—Bond for suspensive appeal 
necessary under Code Prac. § 575. In- 
terstate Trust, ete. Co. v. Powell 
Bros., etc., Co., 124 La. 624, 50 S 605; 
Reynolds Wi Began, 122 La. 47, 47 $ 
371; Upton v. Adeline Sugar Factory 
Co., 109 La. 670, 33 S 725; State v. 
King, 49 La. Ann. 1527, 32 S 806; 
State v. Judge, 44 La. Ann. 564, 10 
S 866; State v. Judge Fourth Dist! 
Ons 29 La. Ann. 776; Marchand v. 
‘Casanao, 22 La. Ann. 626; State v. 
Judge Orleans Parish Seventh Dist. 
Ct., 22 La. Ann. 35; Armat’s Succe., 20 
La. Ann. 340; Tournillon v. Ratlifé, 
20 La. Ann. 179; Brand v. West, 14 
La. Ann. 187. And see cases more 
specifically cited infra this section 
and in subsequent sections. 

Md.—Barnum vy. Barnum, 42 Md. 
251; Hakle v. Smith, 24 Md. 339; Mc- 
Kim v. Mason, 3 Md. Ch. 186. 

Mich:—Pinel v. Pinel, 172 Mich. 
611, 138 NW 219; Kelly v. Gaukler, 
164 Mich. 519, 129 Nw 703 (holding, 
on a review of statutes and cases, 
that the bond required by Pub. Acts 
[1907] No. 340, providing for appeal 
jn chancery cases and for the filing 
of a bond conditioned on the per- 
formance of all relief which appel- 
lant may be required to perform bv 
the final decree to prevent proceed- 
ings for the enforcement of the de- 
cree, is a bond to stay proceedings 
under the decree); Commercial Nat. 
Bank v. Gaukler, 164 Mich. 215, 129 
NW 195; Luther y. Kent. Cir. Judge, 
151 Mich. 71, 114 NW 673; Weber v. 
Costigan, 139 Mich. 146, 102 NW 666; 
Peterson v. Wayne Cir. Judge, 108 
Mich. 608, 66 NW 487; Douglass v. 
Judge, 42 Mich. 495, 4 NW 225. And 
see Harmon v. Metcalfe, 134 Mich. 
643, 96 NW 1060. 

Minn.—Cummins v. Edwards-Wood 


Co., 95 Minn. 118, 103 NW 709, 106 
NW 304. 

Miss.—Winters y. Claitor, 54 Miss. 
341; Swann y. Horne, 54 Miss. 337; 
Wade v. American Colonization Soc., 
12 Miss. 670. 

Mo.—State v. Henderson, 164 Mo. 
347, 64 SW 138, 86 AmSR 618; Bur- 
gess v. O’Donoghue, 90 Mo. 299, 2 SW 
303; Parker v. Hannibal, etc., R. Co., 
44 Mo. 415; Tipton Bank vy. Cochel, 27 
Mo. A. 529. 

Mont.—Beck  v. 21 
Mont. 117, 
where the proper bond has not been 
given, injunction will not lie to re- 
strain execution). 

Nebr.—Halmes v. Dovey, 64 Nebr. 
122, 89 NW 631; Johnston v. Craig, 61 
Nebr. 98, 84 NW 606; Dovey v. Mc- 
Cullough, 60 Nebr. 376, S830 NW) el 1s 
Creighton v. Keith, 50 Nebr. 810, 70 
NW 406; State v. ‘Ramsey, 50 Nebr. 
166, 69 NW 758; Parker v. Courtnay, 
28 Nebr. 605, 44 NW 863, 26 AmSR 
3860; Welton v. Beltezore, 17 Nebr. 
399, 23 NW 1; State Bank v. Green, 
8 Nebr. 297, 1 NW. 210; State. v. 
Baxter, 4 Nebr. (Unofé.) 869, 96 NW 

Nev.—Silver Peak Mines v. Second 
Judicial Dist. Ct., 33 Nev. 97, 110 P 
503, AnnCas1913D 587; Brooks v. Ne- 
vada Nickel Syndicate, 24 Nev. 311, 
Sora oo e. 
aga H.—Tandy v. Rowell, 54 N. H. 

N. Y.—Granger v. Craig, 85 N. Y. 
619; Roberts v. Donnell, 31 N. Y. 446; 
Matter of Holmes, 79 App. Div. 267, 
79 NYS 687 [aff 176 N. Y. 604 mem, 
68 NH 1118 mem]; Dady v. O’Rourke, 
65 App. Div. 465, 72 NYS 827; An- 
gevine v. Fleischmann, 55 App. Div. 
106, 67 NYS 182; Sternbach v. Fried- 
man, 29 App. Div. 480, 51 NYS 1068; 
Laux v. Gildersleeve, 22 App. Div. 
98, 47 NYS 770; Dwyer v. Rorke, 8 
App. Div. 617 mem, 40 NYS 934; 
Moak v. Hayes, 25 Hun 316; Hallen- 
beck v. Company Hj, Thirteenth Regi- 
ment, 17 Hun 234; Kitching v. Diehl, 
40 Barb. 433; Cruger v. Douglass, 8 
Barb. 81; Quinlan v. Russell, 48 N. Y. 
Super. 537; Matter of Dittrich, 52 
Misc. 277, 102 NYS 1124 [rev on other 
grounds 120 App. Div. 504, 105 NYS 
3803]; Howley v. Kraemer, 35 Misc. 
444, 71 NYS 948; Swan 'v. Mutual Re- 
serve Fund L. Assoc., 22 Misc. 256, 
50 NYS 46; Carter v. Hodge, 6 Misc. 
BG anes Tt NYS 219 [rev on other 
grounds 150 N. Y. 532, 44 NE 1101]; 
Mirick v. Hill, 30 NYS 853; Morss v. 
Hasbrouck, 10 AbbNCas 407 [rev on 
other grounds 15 NYWklyDig 308]; 
Halsey .-v. -Flint, 15 .AbbPr 367; 
Sternhaus v. Schmidt, 5 AbbPr 66; 


Fransham, 


Chemung Canal Bank v. Judson, 10 
HowPr 133; Laimbeer v. Mott, 2 
CodeRep 15; Ferris v. Douglass, 20 


Wend. 626; Bromagham vy. Clapp, 6 
Cow. 611. 

N. D.—Burger v. Sinclair, 24 N. D. 
326, 140 NW 235; Schafer v. Olson, 
132 NW 645. 

Or.—Livesley v. Krebs Hop Co., 57 
Or. 352, 97 P 718; State v. Downing, 
40" Or 309" 66 Prose 

Pa.—Smead v. Stuart, 194 P 578, 45 
A 3843; Koecker v. Fidelity Ins., etc., 
Co., 103 Pa. 331; Savage v. Kelly, 11 
Phila. 525. 

es C.—Muckenfuss v. Fishburne, 68 

C. 41, 46 SE 537; Pelzer Mfg. Co. v. 
ely. 40 SAC: 430, 18 SE 790; Har- 
mon v. Wagener, 33 S. C. 487, 12 SH 
98. 

S. D.—In re Taber, 13 S. D. 62, 82 
NW 398. 

Tenn.—State v. Thomas, 111 Tenn. 
384, 77 SW 667. 

Tex.—Crumley v. McKinney, 9 SW 
157; Gibbs v. Belcher, 30 Tex. 79; 
Castro v. Illies, 22 Tex. 479, 73 AmD 
277; Allen v. Kitchen, (Civ. A.) 156 
SW 331; Jameson v. O’Neall, (Civ. A.) 
145 SW 680; Dillard v. Canyon First 
Nat. Bank, (Civ. A.) 143 SW 682; Lee 
v. Broocks, 51 Tex. Civ. A. 344, 111 


53 P96 (holding that. 


SW 778; Griffin v. State, (Cr. A.) 87 
SW 155. 
Va.—Williamson vy. Gayle, 4 Gratt. 
(45 Va.) 180 
Wash.—Davis v. Huth, 43 Wash. 
383, 86 P 654; Ahrens v. Seattle, 39 
Wash, 168, 81 P 558; Pierson vy. 
Peirce, 37 Wash. 443, 79 P 1003; State 
v. King County Super. Ct., 30 Wash. 
232, 70 P 484; Gilmore v. H. W. Baker 
Co., 14 Wash. 52, 44 P 101; Seattle 
hae etc, (Co. VerLewis, 1 owWashat, 


W. Va.—Sult v. A. Hochstetter Oil 
Co., 63 W.Va. 317, 61 SH 307; Dun- 
bar v. Dunbar, 5 W. Va. 567. 

Wis.—Kelly v. Chicago, etc., R. Co., 
70 Wis. 335, 35 NW 538; Hudson vy. 
Smith, 9 Wis. 122. 

Eng.—Lane v. Bacchus, 2 T. R. 44, 
100 Reprint 25. 

N. S.—Kennedy v. Dudman, 11 N. 
S. 376. ‘ 

Ont.—Centaur Cycle Co. v. Hill, 7 
Ont. L. 617, 3 OntWR 354; McMaster 
v. Radford, 16 Ont. Pr. 20; Grand 
Trunk R. Co. v. Ontario, etc., R. Co., 
9 Ont. Pr. 420; Powell v. Peck, 8 
Ont. Pr. 85. And see Stavert v. 
Campbell, 25 Ont. L. 515, 1 DomLR 
689, 3 OntWN 716, 21 OntWR 370, 3 
OntWwN SOUS 24 OntWR 172; O’Dono- 
hoe v. Robinson, 105 Ont... A.) 6225 

See also supra § 1395 and cases 
there cited. 

[a] In Louisiana, where a sus- 
pensive appeal is dismissed in the 
court below for failure to file a bond 
in the amount required to stay execu- 
tion, no appeal thereafter allowed 
from the dismissal can operate to 
suspend execution of the judgment 
from which appeal was originally 
taken. Interstate Trust, etc., Co. v. 
Powell Bros., ete., Co., 124 La. 624, 
50 S 605; Reynolds v. Egan, 122 La, 
47, 47 S 371. 

[b] An appeal from an order in 
supplemental proceedings requiring 
the judgment debtor to satisfy the 
judgment will not be deemed a stay 
of such proceedings, in the absence 
of an undertaking by the judgment 
debtor for the satisfaction of so 
much of the order as may be affirmed, 
Since the order is so closely con- 
nected with the judgment as to be a 
part thereof and fall within’ Hill 
Annot. L. Or. § 538 subd 1, requir- 
ing an undertaking on appeal from 
a money judgment, in order to stay 
proceedings, to bind the signers to 
satisfy the judgment if affirmed. 
State v. Downing, 40 Or. 309, 58 P 
863, 66 P 917. 

[c] . Security not required to stay 
interlocutory order.—Potter v. Ros- 
Siter, 109 App. Div. 37, 95 NYS 1039. 

[a] Compelling execution on fail- 
ure to give security.—Where appel- 
lant is not entitled to a supersedeas 
because of failure to give the neces- 
sary bond, and the trial judge re- 
fuses, on behalf of appellee, to issue 
process to carry the decree into ef- 
fect, the appellate court may grant 
a peremptory mandamus command- 
ing the trial judge to do so. Stafford 
v. Union Bank, 17 How. (U. S.) 275, 
LSM a weds a hOd: See also Societe 
Brancalee, ete. v. McHenry, 49 Cal. 


fe] Suit to set aside fraudulent 
conveyance.—A creditor who has re- 
duced his claim to judgment may, 
pending an appeal from the judg- 
ment without undertaking to stay 
execution, sue to set aside a convey- 
ance by the debtor as fraudulent. 


Jeunee v. Murphy, 6 Cal. A. 434, 92 
P 405. 
[f] Appeal by successful party.— 


An appeal by the party in whose fa- 
vor the decree was rendered operates 
as a supersedeas without the filing 
of a bond. Bronson v. La Crosse, ete., 
R. Co., 1 Wall. (U. S.) 405, 17 L. ed. 


616. 
20. Woodland Bank y. Stephens, 
137 Cal. 458, 70 P 293; Mokelumne 
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or stay is discretionary, adequate security will 
usually be required, although it may be dispensed 


with in a proper ease.*? 


Operation of appeal or cost bond as supersedeas 
or stay. Where the statute requires a special su- 


persedeas or stay bond in order 
may operate as a supersedeas or 


Hill Canal, ete., Co. v. Woodbury, 10. 


Cal. 188; Watson v. Niles, 112 Iowa 
655, 84. NW._.702; State v.. Judge 
Fourth Dist. Ct., 29 La. Ann. 776; and 
other cases in preceding note. See 
also. supra. $-139T: 

21. See supra § 1415. 

22. U. S.—Orchard v. Hughes, 1 
Wall. 73, 17 L. ed. 560; Loy v. Alston, 
172 Fed. 90, 96 CCA 578. 

Ala.—Garrett v. Mayfield Woolen 
Mills, 153 Ala. 602, 44 S 1026; Ex p. 
Hood, 107 Ala. 520, 18 S 176. 

Cal.—Credits Commutation Co. v. 
San Diego Super. Ct., 140 Cal. 82, 73 
P 1009; Folle v. Heydenfeldt, 138 Cal. 
56, 70 P 1018; Woodland Bank vy, 
Stephens, 187 Cal. 458, 70.P 293; 
Born v. Horstmann, 80 Cal. 452, 22 P 
169, 338, 5 LRA 577; Englund v. Lewis, 
25 Cal. 337; Primm v. Shasta County 
Super. Ct., 3 Cal. A. 208, 84 P 786. 
And see other cases in following 
note. 

D. C.—White v. Connecticut Gen. 
L. Ins. Co., 34 App. 458. 

Ind. T.—Ranney-Alton Mercantile 
Co. v. Mineral Belt Constr. Co., 2 Ind. 
T. 134, 48 SW 1028. 

La. ne One We 
Powell Bros., ete., Co., 124 La. 624, 
50 S. 605; State v. Judge Orleans 
Parish Second Dist. Ct., 29 La. Ann. 
838; Fournillon v. Ratliff, 20 La. Ann. 
179. And see other cases in follow- 
ing note. 

Minn.—Scofield  v. ainShter! 104 
Minn. 127, 116 NW 211; Cummings v. 
Edwards-Wood Co., 95 Minn, 118, 103 
NW 709, 106 NW 304. 

. Mo.—Parker v. Hannibal, ete, R. 
Co., 44 Mo. 415. 

Nev.—Silver Peak Mines v. Second 
Judicial Dist. Ct./-33) NeEv.297. L103 
503, AnnCas1913D 587. 

N. Y.—Matter of Holmes, 79 App. 
Diva 267,79 NYS 687, Laff 176. NUEY. 
604 mem, 68 NE 1118 mem], (appeal 
by executor from decree directing 
him to pay certain legacies); Ange- 
vine v. Fleischmann, 55 App. Div. 
106, 67 NYS 182 (on appeal from city 
court of Mt. Vernon); Dwyer v. 
Rorke, 8 App. Div. 617, 40 NYS 934; 
Steinback v. Diepenbrock, 5 App. Div. 
20852239 NYS: 1377) briesshap Cora. 
Rochester, etc., Tract. Co., Dit 
Mise. 180, 107 NYS 940 (construing 
Code Civ. Proc. §§ 1310, 1326). 

Pa.—Smead v. Stuart, 194 Pa. 578, 
45 A 343. 

Tex.—Allen v. Kitchen, (Civ. A.) 
156 SW 331; Jameson vy. O’Neall, 
(Civ. A.) 145 SW 680; Lee v. Broocks, 
Hie Mexd, 'Oive Ase o44, 010i; SW. Gass 
Griffin v. State, (Cr. A.) 87 SW_ 155. 

Wash.—Smith v. Porter, 66 Wash. 
349, 119 P 824. 

And see other cases supra this sec- 
tion. 

Amount or penalty and conditions 
see infra § 1433. 

23. Rohrbacker v. San Francisco 
Super. Ct., 144 Cal. 631, 78 P 22; Call- 
breath v. Coyne, 48 Colo. 199, 109 P 
428: HEirie Rs Co. v. Rochester, etc:, 
Tract. Co., 57° Misc.-180,, 107 NYS 
940; Matter of Arkenburgh, 17 Misc. 
543, 41 NYS 287 [aff 11 App. Div. 44, 
43 NYS 1150 mem]; Curtis v. Leavitt, 
10 HowPr (N:. Y.) 485; and other 
eases infra this note. 

[a] In California (1) it is pro- 
vided, with certain exceptions, in 
Code Civ. Proc. § 949, that in cases 
not provided for in sections 942 to 
945 the perfecting of an appeal by 
giving the general undertaking to 
pay all damages and costs which may 
be awarded on the appeal, or dis- 
missal thereof, not exceeding three 
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of a mere appeal or cost bond is insufficient ;7* 
but under some statutes a supersedeas or stay bond 


is only required in certain cases, and in other 


that the appeal 
stay, the giving 


hundred dollars, or by depositing that 
sum with the clerk to abide the event 
of the appeal, as required by section 
941, shall stay proceedings in the 
court below upon the judgment or 
‘order appealed from, and in cases 
which do not come within said sec- 
tions 942 to 945 no other than the 
three hundred dollar undertaking on 
appeal is necessary to a supersedeas 
or stay. Rohrbacker v. San Fran- 
ciscoe Supers Ct. 144.1 Cal 631.52 
22; Daly v. Ruddell, 129 Cal. 300, 61 
P 1080 (where it was held that, upon 
appeal from a judgment in an action 
to determine water rights which con- 
fer upon plaintiff the right to lay a 
pipe through defendant’s land, the 
statutory appeal bond stays proceed- 
ings in the court below upon the 
judgment appealed from); Anderson 
v. Anderson, 123 Cal. 445, 56 P 61; 
Kreling v. Kreling, 116 Cal. 458, 48 
P 3838; Foster v. San Francisco 
SUPEr! UCthp al SiC all 79) aA de oe Ors 
Stateler v. Alameda County Super. 


Ct., 107 Cal. 536, 40 P 949; Boob v.° 


Hall,.105 Gal: 413, 38 P 977; Painter 
v. Painter, 98 Cal. 625, 83 P 483; Mc- 
Callion v. Hibernia Sav., ete., Soc., 98 
Cal, 442, 33 P 329; Wood’s Est., 94 
Cal. 566, 29 P 1108; Pennie v. San 
Francisco County Super. Ct., 89 Cal. 
31, 26 P 617; Dennery v. Sacramento 
County Super. Ct., 84 Cal. 7, 24 P 147; 
Born v. Horstmann, 80 Cal. 452, 22 P 
169, 338, 5 LRA 577; In re Schedel, 
69 Cal. 241, 10 P 334; Olsen v. Birch, 
1 Cal. A. 99, 81 P 656. (2). But, in 
cases falling within sections 949 to 
945, there is no supersedeas or stay 
unless the special undertakings 
therein prescribed fre given. Doudell 
v. Shoo, 159 Cal. 448, 114 P 579; Cred- 
its Commutation Co. v. San Diego 
County Super. Ct., 140 Cal. 82, 73 P 
1009; Tolle v. Heydenfeldt, 138 Cal. 
56, 70 P 1013 (judgment for sale of 
personal property on foreclosure of 
mortgage); Woodland Bank v. Ste- 
phens, 137 Cal. 458, 70 P 293; MceMil- 
lan v. Hayward, 84 Cal. 85, 24 P 151; 
Neale v. San Diego County Super. Ct., 
it  Calangsw pl Shae as 0p een Lin a ay 
Lewis, 25 Cal. 337. See infra § 1433. 
(3) A judgment in favor of a vendee 
of land, who rescinds his contract, 
that he shall recover the amounts 
paid on the price, and the value of 
his improvements, and declaring such 
sum to be a lien on the land, which 
is ordered sold, and the proceeds ap- 
plied to payment of the amount found 
due, the clerk being directed to 
docket a judgment for the deficiency, 
is not a judgment directing payment 
of money within Code Civ. Proc. § 
942, providing that an appeal from 
such a judgment shall not stay exe- 
cution unless appellant shall execute 
a bond in double the amount named 
in the order, so that proceedings are 
stayed by filing the ordinary under- 
taking without an additional stay 
bond. Owen v. Pomona Land, etc., 
Co. 124 "Calgssl, 50 =P fie. 4¢4) FAn 
action to foreclose a pledge of stock 
is not within the exceptions in Civ. 
Code § 948, declaring that, if the 
judgment appealed from directs the 
assignment or delivery of documents 
or personal property, it is not stayed 
unless the things required to be as- 
signed or delivered are placed in the 
custody of an officer of the court, un- 
less an undertaking is given that ap- 
pellant will obey the order of the ap- 
pellate court; and, if the judgment 
appealed from directs the sale of per- 
sonal property on the foreclosure of 
a mortgage thereon, the execution of 


cases not designated a general appeal or cost bond 
is all that is necessary, not only for the appeal, 
but also for a supersedeas or stay.?% 

Fund,in court. 


In some jurisdictions, where the 


the. judgment or order cannot be 
stayed on appeal unless an undertak- 
ing is entered into to deliver the 
mortgaged property to the officer if 
the judgment is affirmed; and, there- 
fore, defendant in such an action, on 
giving the-bond for three hundred 
dollars, required by § 949 is entitled 
to a supersedeas. -Rohrbacher v. San 
Francisco Super. Ct., supra. (5) 
Judgment for sale of perishable 
property; under Code Civ. Proc, § 
949 see Tolle v. Heydenfeldt, 138 Cal. 
DG, GOse LOM omnes 

[b] In Louisiana, (1) to entitle 
appellant to a suspensive appeal 
where the judgment is for a specific 
sum, he must give a bond exceeding, 
by one half, the amount for which 
the judgment was given, and the rule 
applies to appeals from an order of 
seizure and sale for a specific sum of 
money. Code Pr. art 575; and cases 
infra § 1433. (2) And special pro- 
vision is also made where the judg- 
ment decrees delivery of:real or per- 
sonal property. Code Prac. arts 576, 
577; and cases infra § 1433. (3) In 
other cases, in which appellant is not 
condemned to pay money or deliver 
property, the amount of the bond is 
to be fixed by the court, and a bond 
for costs is generally sufficient for 
a suspensive as well as for a devolu- 
tive appeal. Landry’s Succ., 116 La. 
259, 40 S 696; Hannay v. New Orleans 
Cotton Exch., 112 La. 998, 36 S 831; 
State v. Judge Fourth Judicial Dist. 
Cty .b2e Lass Anm,, 103. 4 26 tS 76 oe 
Meunies’ Succ., 52 La. Ann. 79, 26 S 
776, 48 LRA 77; State v.. Judge Civ. 
Dist;, Ct: Div..B:, 51 La, Ann>466)..25 
S 65; State v. Judge, 44 La. Ann. 564, 
10 S 866; State v. Judge Twenty-Sec- 
ond Dist. Ct., 39 La. Ann. 1041, 6S 
7; Pasley v. McConnell, 38 La. Ann. 
470; State v. Lazarus, 36 La. Ann. 
189; State v. Judge Twenty-Second 
Judicial Dist. Ct., 35 La. Ann. 1174; 
Hart v. Lazarus, 34 La. Ann. 1210; 
Coyle v. Creevy, 34 La. Ann. 539 (ap- 
peal by executor); Edwards’ Succ., 34 
La. Ann. 216 (appeal to prevent ais- 
tribution of funds of estate); State 
v. Judge Fourteenth Judicial Dist., 
30 La. Ann. 314 (judgment dissolving 
injunction without damages); State: 
v. Judge St. Martin Parish, 30 La. 
Ann. 282; Malain v. Judge Third Ju- 
dicial Dist., 29 La. Ann. 793; Cloney’s 
Succ., 29 La. Ann. 327; State v. Judge 
Orleans Parish Super. Dist. Ct., 28 
La. Ann. 877; State v. Judge Orleans 
Parish Second Dist. Ct., 28 La. Ann. 
871; State v. Judge Orleans Parish 
Fourth Dist. Ct., 27 La. Ann. 685; 
Bank of America ‘v. Fortier, 27 La. 
Ann. 243; State v. Judge St. Mary 
Parish, 27 La. Ann. 231; State v. 
Judge Orleans Sixth Dist. Ct., 22 
La. Ann. 176; State v. Judge New 
Orleans Second -Dist. Ct., 21° Ia. 
Ann. 438; State v. Judge New 
Orleans Fourth Dist. Ct., 20 La. Ann. 
108; Blanchin v. The Fashion, 10 La. 
Ann. 345; State v. Judge First Dist., 
19 La, 167; State v. Southern Bank, 
Mann. Unrep. Cas. 226 (judgment for- 
feiting charter of bank). (4) A bond 
for costs is sufficient for a suspen- 
sive appeal from a decree obtained by 
the state annulling the charter of a 
corporation, or enjoining persons 
claiming to be incorporated from act- 
ing as corporators and appointing a 
receiver. State v. Judge Div. B Civ. 
Dist. Ct., supra. (5) And a bond for 
costs only is sufficient for a suspen- 
sive appeal, where the money in con- 
troversy is in the possession of the 
court, and it is to remain in such 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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fund which is the subject of litigation is in court, 
and a judgment or decree is made directing its 
payment to one of the parties, from which judg- 
ment or decree the adverse party appeals, it is 
not necessary for appellant to give security for 
the payment of the money in order to make the 


appeal a stay of proceedings.?# 
[§ 1421] 


from.25 


ute.?® 


[§ 1422] 


possession to await the final deter- 
‘mination of the issues. Metropolitan 
Bank v. Blaise, 109 La. 92, 33:°S 95; 
State v. Judge, supra; Parker’s Succ., 
18 La. Ann. 644; Blanchin v. The 
Fashion, supra. (6) A bond for costs 
is sufficient to sustain a suspensive 
appeal from a judgment authorizing 
the distribution of a fund resulting 
from a sale made to effect a parti- 
tion, such fund being in the hands 
of the notary appointed by the court 


to complete the partition. Landry’s 
Suce., supra. See also infra this 
section text and note 24. (7) Where 


plaintiff, on his appeal from an order, 


setting aside a sequestration, thinks 
he is entitled to a suspensive appeal 
on his bond for costs, his remedy is 
to have the order of appeal modified 
by a direct proceeding. State v. Al- 
len, 51 La. Ann. 1889, 26 S 610. 

[ec] A judgment for costs may be 
stayed by the ordinary undertaking 
on appeal. Campbell, ete. Co. v. 
Frost, 24 Misc. 87, 52 NYS 487. 

[d] Appeal from order granting 
new trial. Where, on a verdict for 
defendant, he appeals from an order 
granting a new trial, an undertaking 
for damages and costs is sufficient to 
stay proceedings. Ford v. Thompson, 
19 Cal. 118. See also Reitan v. Goe- 
bel, 35 Minn. 384, 29 NW 6. 

24, Broder v. Conklin, 121 Cal. 
289, 538 P 797; McCallion v. Hibernia 
Sav., ete., Soc., 98 Cal. 442, 33 P 329; 
Landry’s Succ., 116 La. 259, 40 S 696; 
Metropolitan Bank v. Blaise, 109 La. 
92, 33 S 95; State v. Judge, 44 La. 
Ann. 564, 10 S 866; Parker’s Succ., 18 
La. Ann. 644; Blanchin v. The Fash- 
ion, 10 La. Ann. 345. See also Ex p. 
Brown, 58 Ala. 536 (where it was 
held that the fact that property was 
in the hands of the court, through its 
receiver, was a good reason for fixing 
easy terms upon which a stay of exe- 
cution of the decree should be grant- 
ed pending appeal). Compare Brad- 
ford v. Young, 28 Ch. D. 18. 

fa] In New York (1) this was the 
rule in chancery, and under the code 
of procedure. Steinbuck v. Diepen- 
brock, 5 App. Div. 208, 39 NYS 137; 
Curtis v. Leavitt, 10 HowPr 481; 
Wright v. Miller, 3 Barb. Ch. 382; 
Quackenbush v. Leonard, 10 Paige 
131; City Bank v. Bangs, 4 Paige 
285. (2) The rule does not apply, 
however, under the code of civil pro- 
cedure, but the question of the secur- 
ity tc be given upon such an appeal 
is left to the discretion of the court. 
Steinbuck v. Diepenbrock, supra. And 
see Dwyer v. Rorke, 8 App. Div. 617, 
40 NYS 934 (holding that an under- 
taking on appeal to pay all costs and 
damages which may be awarded 
against appellant, and, if the judg- 
ment is affirmed or the appeal dis- 
missed, to pay the sum recovered or 
directed to be paid by such judgment, 
is not sufficient to stay the enforce- 
ment of a judgment which entitles 
the appellee to a fund in court). 

25. Leach v. Jones, 86 N. C. 404. 


[3 C. J.-82] 


b. Appeal in Forma Pauperis. 
‘der allowing a party to appeal in forma pauperis: 
does not, of itself, in the absence of statute, operate 
to stay proceedings upon the judgment appealed 
In some jurisdictions, however, a super- 
sedeas in forma pauperis is provided for by stat- 


c. Waiver of Security. A statute re- 
quiring an appellant, on taking an appeal, to en- 
ter into a recognizance in order to stay execution 
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[§ 1423] 


An or- 


See also Ledbetter v. Burns, 42 Tex. 
508 (where it was held that an ap- 
peal, under a statute allowing ap- 
peals to persons unable to give an ap- 
peal bond, by giving bond in no more 
than the costs and damages of the 
appeal, does not operate as a super- 
sedeas). 

[a] In Georgia, where a judgment 
appointing a receiver and granting 
an injunction is brought to the su- 


preme court by a fast bill of excep-: 


tions, no supersedeas results from 
filing the bill of exceptions, and mak- 
ing an affidavit of inability, from 
poverty, to pay costs and give se- 
curity, as the statute provides that 
“no such writ of error, or other pro- 
ceeding for the obtainment of the 
same, Shall have the effect to estab- 
lish or deny any injunction independ- 
ently of the order of such judge.” 
Ryan v. Kingsbery, 88 Ga. 361, 14 
SE 596. 

{b] In Iowa it has been held that 
defendant, appealing from a judg- 
ment for plaintiff without giving a 
supersedeas bond, is not entitled, on 
a petition alleging his inability to 
file such bond, to have plaintiff give 
bond to refund in case of reversal. 
ee v. Niles, 112 Iowa 655, 84 NW 

26. Fite v. Black, 85 Ga. 413, 11 
SE 782 (where it was held that an 
appeal in forma pauperis from an 
order, made in a proceeding against 
an executor for mismanagement, 
operates aS a supersedeas under the 
statutes); Mowry v. Davenport, 6 Lea 
(Tenn.) 80. 

[a] Im Tennessee a supersedeas 
in forma pauperis may be granted 
upon notice to the adverse party, or 
upon the appearance of the parties to 
defend the writ of error. Mowry v. 
Davenport, 6 Lea. 80; Campbell v. 
Boulton, 3 Baxt. 354. 

[b] Compliance with provisions 
of the statute as to the affidavit and 
otherwise (1) is generally essential. 
Wheeler v. Wheeler, 139 Ga.'608, 77 
SE 817 (holding that, under Civ. Code 
[1910] § 6165, which requires that, 
for an affidavit in forma pauperis to 
operate aS a supersedeas, it must be 
filed on or before the filing of the bill 
of exceptions, an affidavit filed sev- 
eral days after the bill did not oper- 
ate as such); Nipper v. Nipper, 133 
Ga. 216, 65 SE 405 (holding that the 
filing of a bill of exceptions did not 
operate as a Supersedeas where plain- 
tiff in error’s affidavit stated his in- 
ability to pay the costs, and, con- 
junctively, his inability to give se- 
curity for the eventual condemnation 
money); Sharp v. Arledge, 1 Tex. A. 
Civ. Cas. § 632 (holding that, on er- 
ror in forma pauperis, an affidavit by 
plaintiff in error that “he is unable 
to give bond for supersedeas as re- 
quired by law, and that he has tried 
to give such bond, and failed,” is not 
in compliance with the statute). (2) 
But in Texas it was held that an ap- 
peal bond covering costs and dam- 
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is made for the benefit of the appellee, and the 
latter may waive it, and agree of record that the 
appeal shall operate as a supersedeas.?? 

2. Parties Required to Give Security 2° 
—a. In General. 
general terms requires a bond or undertaking for 
a supersedeas or stay on appeal, it applies to 
any party, natural or artificial, in the absence of 
a statutory exemption.?? 

[§ 1424] b. Parties Exempted. 
dictions, however, exceptions to the requirement of 
a bond or undertaking for a supersedeas or stay 
are made in favor of particular parties, or the 
court is allowed in its discretion to exempt them. 
Thus, in certain jurisdictions there are such ex- 
emptions in favor of the United States, a state, 
or a public corporation,®® or a public officer or 


As a rule, where a statute in 


In some juris- 


ages suspended, pending appeal, the 
execution of a judgment ordering the 
sale of land, although it failed to 
state appellant’s inability to execute 
a supersedeas bond. Ridley v. Hen- 
derson, 43 Tex. 135. 

{c] Application to dispense with 
security.—In New York an applica- 
tion to dispense with security on ap- 
peal to the supreme: court, under 
Code Civ. Proc. § 1312, can only be 
made to the court from which the 
appeal is taken. Hills v. Peekskill 
Sav. Bank, 95 N. Y. 675. 

27. Wilson v. Dean, 10 Ark. 308; 
Carit v. Williams, 67 Cal. 580, 8 P 93; 
Sterrett v. National Safe Deposit, 
ete, 2 Co, 10 SApp CDs ©s) aot: 

[a] What constitutes waiver.— 
(1) Where the. award of a super- 
sedeas to a judgment has been ob- 
tained, the act of counsel in marking 
his name on the docket ag counsel 
for appellee, although it may be a 
waiver of process, cannot be consid- 
ered as a, waiver of the supersedeas 
bond. Otterback v. Alexandria, etc., 
R. Co., 26 Gratt. (67 Va.) 940. (2) 
But where the lower court, having 
granted an injunction, sustained de- 
fendant’s motion for a stay pending 
appeal, and complainant did not ap- 
ply for a bond in the lower court, it 
was held that he was not entitled to 
a bond in the appellate court because 
of matters of which he had knowl- 
edge at the time the stay was grant- 
ed. Pneumatic Scale Corp. v. Auto- 
matic Weighing Mach. Co., 200 Fed. 
Biize eal OCG Ame aes 

28. Appeal and cost bonds see 
supra § 1153 et seq. 

29. Harrison v. Stebbins, 104 Iowa 
462, 73 NW 1034. And see Skerrett’s 
Hst., 80 Cal. 62, 22 P 85; Greiner v. 
Prendergast, 2 Rob. (La.) 235; Tomp- 
kins v. Kanawha Bd., 19 W. Va. 257; 
and supra § 1153 et seq. 

[a] Counties.—The rule that an 
appeal from a judgment does not stay 
proceedings, where no supersedeas 
bond is filed, applies, in the absence 
of a statute exempting it from giv- 
ing such bond, to a cause in which a 
county is a party litigant. Harrison 
v. Stebbins, 104 Iowa 462, 73 NW 
1034. See also Fuller v. Aylesworth, 
75 Fed. 694, 21 CCA 505. And see 
supra § 1162. 

[b] Corporations may have a writ 
of error without bail, but it is not a 


Supersedeas. Savings Inst. v. Smith, 
Gi Bao 
[c] A state board of public works, 


invested by statute with the power to 
sue and be sued as a body corporate, 
is not exempt from giving a super- 
sedeas bond on appeal from a judg- 
ment against it. Tompkins v. Kana- 
wha Bd., 19 W. Va. 257. 

30. Meyer v. San Diego, 130 Cal. 
60, 62 P 211; Thornton v. Mahoney, 
24 Cal. 569 (bond not necessary to 
stay proceedings on appeal by the 
United States from a decree of the 
district court of the United States, 
approving a survey of a Mexican or 
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board appealing officially,*? and of executors or ad- 
ministrators,*? or a trustee or other person appeal- 
And it has been held that, 
where a receiver takes an appeal in good faith, 
he should not be required to execute a supersedeas 
bond, as he is an officer of the court and his pos- 
session of the property is the possession of the 
But it is held that, where public corpo- 
rations and persons acting in a trust capacity are 
exempted from executing bonds by express pro- 
visions of the statute, the courts will not extend 
these provisions by implication, as they are ex- 


ing in another’s right.®* 


court.?4 


Spanish grant); Garfield v. U. S., 32 
App. (D. C.).109 (by United States; 
under U. S. Rev. St. §§ 1000, 1001); 
N. Y. Code Civ. Proc. § 1314; Peo. v. 
Daly, 75 Hun 186, 27 NYS 283; Croker 
v. Sturgis, 38 Misc. 596, 78 NYS. 77 
(on appeal by domestic municipal 
corporation. And see next note); 
Jordan v. Seattle, 29 Wash. 581, 70 
P 54; Camybell v. Hall, 28 Wash. 626, 
69 P 12 (on appeal by state, city, 
county, town, or school district; Bal- 
linger Code § 6505). See also Tomp- 
kins v. Kanawha Bd., 19 W. Va. 257; 
and supra § 1160 et seq. 

31. Mercantile Trust Co. v. Miller, 
166 Cal. 563,.137 P 913; (the state 
superintendent of banks, in taking an 
appeal from a judgment foreclosing 
a mortgage securing a bond issue, 
part of which was owned by a bank 
whose assets were in the superin- 
tendent’s charge); Garfield v. U. S., 
32 App. (D. C.) 109 (federal officers; 
U.S. Rev. St. §§ 1000, 1001; bond not 
necessary on appeal by secretary of 
interior from an order directing issue 
of a writ of mandamus to compel him 
to reinstate an attorney whom he has 
disbarred from practice before his 
department); In re Life Assoc. of 
America, 12 Mo. A. 584 (state super- 
intendent of insurance not required 
to give a supersedeas bond); Peo. v. 
Daly, 75 Hun 186, 27 NYS 283 (hold- 
ing that, under Code Civ. Proc. § 
1314, providing that, upon an appeal 
taken by a-domestic municipal cor- 
poration, the service of the notice of 
the appeal perfects the appeal and 
Stays the execution of the judgment 
without an undertaking or other se- 
curity, an appeal by the commission- 
er of public works as the representa- 
tive of the city from an order grant- 
ing a peremptory writ of mandamus 
commanding him as commissioner to 
do certain things operates to stay 
the proceedings under the writ); 
Croker v. Sturgis, 38 Misc. 596, 78 
NYS 77 (holding that an appeal by 
the fire commissioner of the city of 
New York from an order granting 
a writ compelling him in his official 
capacity to reinstate the chief of the 
city fire department must be consid- 
ered as taken by the municipality, 
and the service of notice of it stayed 
the proceedings, without more, under 
Code Civ. Proc. § 1314); Campbell v. 
Hall, 28 Wash. 626, 69 P 12 (holding 
that, under Ballinger Code § 6505, 
providing that ‘‘no bond or deposit 
shall be required when the appeal is 
taken by the state, or by a county, 
city, town or school district thereof,” 
a bond is not necessary on appeal by 
public officers of a city in their offi- 
cial capacity, since the appeal is in 
substance by the municipality). And 
See supra § 1160 et seq. 

32. Ark.—Fishback v. Weaver, 34 
Ark. 569 (holding that by inference 
an appeal operated as a supersedeas, 
under a statute which provided that 
a supersedeas bond was necessary in 
order to effect a supersedeas, where 
the appellant was not an executor, 
administrator, or guardian, suing or 
sued as such); Hanna y. Pitman, 25 
Ark. 275. 

Cal.—Ex p. Orford, 102 Cal. 656, 36 
P 928; Kirsch v. Derby, 93 Cal. 573, 
29 P 218; Matter of Sharp, 92 Cal. 
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the appellee.*® 
[§ 1425] ¢. 


577, 28 P 783. But compare Sker- 
réett’si Hst., 80%Cal: 62,22 “P85. 

Ind.—Blake v. Smiley, 84 Ind. 212. 

Kan.—Freeman v. Hill, 45 Kan. 435, 
25 P'870. 

Ky.—Green v. Gill, Ky. Dec. 271. 

La.—Coyle v. Creevy, 34 La. Ann. 
539; State v. Judge New Orleans Sec- 
ond Dist., 21 La. Ann. 43. 

Miss.—Williams v. Stewart, 20 
Miss. 533; Wade v. American Coloni- 
zation Soc., 12 Miss. 607. 

Nebr.—Kerr v. Lowenstein, 65 
Nebr. 43, 90 NW 9381 (holding that, 
under Comp. St. [1901] c¢ 23 § 338, 
authorizing executors or adminis- 
trators who may have given bond to 
prosecute an appeal from one court 
to another without any appeal bond, 
no supersedeas bond or other under- 
taking is required to stay the execu- 
tion of a judgment against the ad- 
ministrator, pending an appeal by 
him). And see Michigan Mut. L. Ins. 
Co. v. Klatt, 5 Nebr. (Unoff.) 305, 98 
NW 436. 

N. Y.—The court may, in its discre- 
tion, dispense with security. Butler 
Va Jarvis) (LuT IN Wal 5-22 IN ECoG: 
Matter of Morey, 6 Dem. Surr. 287. 
Compare Williamson v. Field, 2 Barb. 
Ch. 281. 

N. C.—The, court, in its discretion, 
may dispense with a supersedeas 
bond where appellant is an executor, 
administrator, or trustee. Clark Code 
Civ. Proc. (1900) § 558. 

Tex.—McFarland v. Mooring, 56 
Tex. 118; Dawson v. Hardy, 33 Tex. 
198. But see Bills v. Scott, 49° Tex. 
430 (where it was held that an order 
requiring an administrator to give a 
new bond affects his right to admin- 
ister, and an appeal taken from such 
order by the administrator, and with- 
out bond, will not suspend the order 
so appealed from). 

Va.—Wilson v. Wilson, 1 Hen. & 
Moi(id Via.) 15. 

And see supra § 1157. 

See also Smith v. Dennison, 94 Ill. 
582 (where it was held that an ad- 
ministrator may execute a super+ 
sedeas bond in his capacity as admin- 
istrator without incurring any per- 
sonal liability in respect to such 


bond). 

[a] Discretion of court.—But un- 
der S. C. Code Civ. Proc. § 352, pro- 
viding that, where a judgment ap- 
pealed from directs the sale of real 
property, execution shall not be 
stayed unless a written undertaking 
is executed by appellant with two 
sureties, and § 353 providing that the 
court may, in its discretion, dispense 
with or limit the security where ap- 
pellant is an executor, administrator, 
etc., it was held that, where a decree 
of foreclosure of a mortgage was 
rendered against real and personal 
property on which an administrator 
claimed a judgment lien, and he made 
application for a stay of proceedings 
pending his appeal, the discretion 
mentioned in § 353 should not be ex- 
ercised. Stanley v. Stanley, 35 S. C. 
94, 14 S. EB. 675. 

[b] Judgment in individual ca- 
pacity.—(1) A statute making a writ 
of error brought by an executor a 
supersedeas to an execution, without 
putting in bail, does not apply where 
the writ is brought by an executor 
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ceptions to the general policy of the law protecting 


Codefendants. When a’ judgment 
for the recovery of money is against an adminis- 
trator and others, the qualified or limited bond 
which the administrator executes under the statute 
superseding the judgment against the estate of his 
decedent does not warrant .the issuance of a su- 

» persedeas in favor of other judgment defendants.*® 
But it has been held that where there is a judg- 
ment against joint defendants as an entirety, an 
appeal removes the whole cause, and a supersedeas 


against whom judgment was recoy- 
ered on a contract made with him in 
his individual capacity. Gebler v. 
Culin, 6 Phila. (Pa.) 130. See also 
State v. Henderson, 164 Mo. 347, 64 
SW 138, 86 AmSR 618. And see supra 
§ 1157. (2) But where a statute pro- 
vides that, where an appellant is an 
executor, the court may, in its dis- 
cretion, dispense with the undertak- 
ing on appeal, it is not necessary 
that the judgment should be against 
the executor in his representative ca- 
pacity in order to warrant the court 
in dispensing. with the undertaking, — 
but if it is made to appear to the 
court that the rights of the estate are 
involved in the litigation, and if the 
judgment, if unreversed, will affect 
the property of the estate and dimin- 
ish its assets, it is sufficient. Kirsch 
v. Derby, 93 Cal. 57-8, 29) P 218. 

[c] “Personally concerned.’’—In 
Texas, where a judgment charges one 
as administrator with a number of 
sums besides those with which he 
has charged himself, but denies him 
credit for some of the items claimed 
by him, the appeal is one which “per- 
sonally concerns” the administrator, 
within the meaning of Rev. St. art 
2202, requiring administrators to give 
bonds on such appeals. Hicks v. 
Oliver, (Tex. Civ. A.) 26 SW 641. 

33. Mercantile Trust Co. v. Miller, 
166: Cal. 563)! 137 -P:/\913; “Butlertsve 
Jarvis, 117 N. Y. 115, 22 NE 561 (ap- 
pellant must show that he is acting 
in another’s right, and not in his own 
right only); Nixon’s Est., 8 WklyNC 
(Pa.) 390; Tompkins v. Page, 70 Wis. 
249, 35 NW 563 (guardian). And see 
supra §§ 1155, 1156. 

{a] Individual judgment.—But 
Kirby Dig. § 1349, providing that 
guardians, ete., shall not be required 
to give supersedeas bonds on appeals 
from probate orders against them “as 
such,’ does not apply to an appeal 
from a probate judgment adjudging 
a guardian to be indebted to his 
ward, that being a judgment against 
him individually. Hand v. Haugh- 
land, 87 Ark. 105, 112 SW 184: 

[b] Assignees for the benefit of 
ereditors, who appeal to the superior 
court from a surcharge against them 
for misconduct, are acting in their 
individual capacity, although they 
appeal as assignees, and must give 
bond, in addition to their assignee’s 
bond, to make the appeal a super- 


P Sena Krodel’s Est., 14 Pa. Dist. 
34, Central Trust Co. v. St. Louis, 


ete., Ry, Co., 41 Wed.) 551. ' And: see 
supra § 1155. 
35. Harrison v. Stebbins, 104 Iowa 


462, 73 NW 1034. See also supra 8 
nia Uaye78 


36. Wilson v. Yonge, 54 Ark. 353, 
15 SW 898 (holding that the fact that 
the administrator's decedent was the 
principal and the other defendants 
were his sureties in an official bond 
did not alter the case, because the 
judgment plaintiff was not forced to 
exhaust his remedy against the es- 
tate of the principal before resorting 
to his execution upon the judgment, 
but might proceed by execution 
against the property of the living de- 
fendants in the first instance); State 
v. Finn, 19 Mo. A. 557. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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before the execution is executed.*1 


bond may be executed by one of the defendants 
which will stay proceedings as to the others.37 

[§ 1426] 3. Time of Giving **—a. In General. 
As a rule a bond or undertaking for a supersedeas 
or stay of proceedings on an appeal, to be effectual, 
must be given within the time prescribed by stat- 
But in some states 
the appellate court, on a proper showing, may 
extend the time for filing the bond or undertaking, 


ute or rule or order of court.®® 


or allow it to be filed nune pro 


absence of a statute to the contrary a bond for 
a supersedeas or stay may be given at any time 


37. Welch v. Eyermann, 7 Mo. A. 
688 (where it was held that an ap- 
peal taken by one of two defendants 
from the court of appeals to the su- 
preme court, and the giving of a su- 
persedeas bond by him, would stay 
the execution against his codefend- 
ant who had iven a supersedeas 
bond in the lower court but who had 
no right, under the constitution, to 
appeal from the court of appeals to 
the supreme court); Moore v. Jor- 
dan, 65 Tex. 395; Missouri, etc., R. 
Co. v. Mosty,.8 Tex.-Civ. A. 380, 27 
SW 1057. And see Brockett v. Brock- 
ett, 2 How. (U. S.) 238, 11 L. ed. 251. 
But see Jones v. Mississippi, etc., R. 
Co., 6 Miss. 407. 

38. ‘Time of giving appeal or cost 
bond see supra §§ 1234, 1253-1256. 

39. U. S.—Danville v. Brown, 128 
4S? 5035) 9SCt4149; 32° a. ed. 507; 
Sage v. Iowa Cent. R. Co., 93 U. S. 412,‘ 
23 L. ed. 933; Slaughter House Cases, 
10 Wall. 273, 19 L. ed. 915; Washing- 
ton, ete., R, Co. v. Washington, 7 Wall. 
575, 19 L. ed. 274; Providence Rubber 
Co. v. Goodyear, 6 Wall. 153, 18 L. 
ed. 762; Hudgins v. Kemp, 18 How. 
530, 15 L. ed. 511; Adams v. Law, 16 
How. 144, 14:-L. ed. 880; Logan v. 
Goodwin, 101 Fed. 654, 41 CCA 573. 

Ariz.mMcBroom v.. Young, 14 Ariz. 
521, 132 P 300; Sandoval v. U. S. Fi- 
Shake ete., Co., 12 Ariz. 348, 100 P 
816. 


D. C.—U. S. v. Clabaugh, 21 App. 
440 (twenty days allowed by rule of 
court). 

Fla.—Mitchell v. Mason, 57 S 604; 
International Kaolin Co. v. Vause, 60 
Fla. 324, 53 S 644. 

Ga.—Parker-Hensel Engineering 
Co. v. Schuler, 133 Ga. 696, 66 SE 800. 

Ky.—Stratton, ete., Co. v.. Meri- 
wether, 147 Ky. 577, 144 SW 1083; 
Turner v. Wickliffe, 146 Ky. 776, 143 
Sw 406; Walston v. Louisville, 66 SW 
385, 23 KyL 1852; Clinton v. Phillips, 
7 T. B. Mon. 117. And see Torbitt v. 
Middlesboro Grocery Co., 147 Ky. 343, 
144 SW 16. 

La.—Reynolds v. Egan, 122 La. 47, 
47 S 371; O’Brien v. D’Hemecourt, 118 
La. 996, 43 S 654; Philips v. Her 
Creditors, 37 La. Ann. 701; Dwight v. 
Barrow, 25 La. Ann. 424. 

Nebr.—Dovey v. McCullough, 60 
Nebr. 376, 83 NW 171; Whitaker v. 
McBride, 5 Nebr. (Unoff.) 411, 98 NW 
877. 

N. .Y.—wWNiles v. Battershall, 18 
AbbPr 161, 26 HowPr 93; Smith v. 
Heermance, 18 HowPr 261; Mills v. 
Thursby, 11 HowPr 129. 

N. D.—Burger v. Sinclair, 24 N. D. 
326, 140 NW 235. 

Oh.—Bayless v. Belmont Bank, 15 
Oh. 606. . 

Pa.—Tagegart v. Cooper, 3 Binn. 34; 
Bundy. sa Hst,,) oa.) Cael sd. 

S. C—Harmon v. Wagener, 33 S. 
Cc. 487, 12 SE 98 (bond not given 
within time fixed by order of court). 

Tex.—Allen v. Kitchen, (Civ. A.) 
156 SW 331; Dillard v. Canyon First 
Nat. Bank, (Civ. A.) 143 SW 682. 

Va.—Acker v. Alexandria, etc., R. 
Co., 84 Va. 648, 5 SE 688; Otterback 
v. Alexandria, ete., R. Co., 26 Gratt. 
(67 Va.) 940; Yarborough v. Deshazo, 
7 Gratt. (48 Va.) 374. 

Wis.—Spaulding v. Milwaukee, etc., 
ReiCo. tile was,1157. 


tune? In the 


[a] Computation of time. — (1) 
Under a statute providing that to 
operate aS a supersedeas the bond 
must be executed within a prescribed 
time from the judgment or decree, it 
is held that where the court enter- 
tains a petition to open the decree, 
the final decree is suspended by such 
action and the time does not begin to 
run until the action of the court 
upon the motion. Washington, etce., 
R. Co. v. Washington, 7 Wall. (U. S.) 
575, 19 L. ed. 274; Brockett v. Brock- 
Ctt ha HOW ICU Iss)! zoo, elas Ody an is 
(2) Under U.S. Rev. St. § 1007, which 
provides that in cases where a writ 
of error may be a supersedeas a de- 
fendant may obtain such supersedeas 
by serving the writ of error within 
sixty days “after the rendering of 
the judgment complained of, and giv- 
ing the security required by law,” a 
judgment does not take final effect 
for the purpose of a writ of error, 
where the court entertains a motion 
for new trial, until such motion is 
disposed of, and the writ may be 
served and filed and the supersedeas 
obtained within sixty days there- 
after. Sanborn v. Bay, 194 Fed. > 37, 
114,CCA (57... (8) he. date; of. the 
entry of the judgment controls, and 
not the date when the judement was 
read to and signed by the judges. 
Wurts v. Hoagland, 105 U. S. 701, 26 
L. ed. 1109; Boise County v. Gorman, 
19.) Wall... (U..S.)) 661,. 22. lun ed. 226 
[dist Silsby v. Foote, 20 How. (U. S.) 
290,15. Li, ed. ,82215 Hatch wv.-Cod- 
dinzsiton, \olliek {Cass Now, 6,205,.,.5 
Blatchf. 523. (4) The thirty-ddy 
limitation for supersedeas, under 
Gen. St. (1906) §§ 1701, 1909, does 
not begin to run until the recorda- 
tion of the decree appealed from; 
and where an appeal is entered and 
bond conditioned according to law 
given and approved, within thirty 
days of the recordation of the decree, 
although more than thirty days from 
its signing, the supersedeas is effec- 
tive. International Kaolin Co. v. 
Vause, 60 Fla. 824, 53 S 644, (5) 
Sunday excluded. Logan v. Goodwin, 
101 Fed. 654, 41 CCA 5738; Ruther- 
ford v. Pennsylvania Mut. L. Ins. 
Coxe, doyBheda? 4560507, lan MeCrary-¢4120; 
Sandoval v. U. S. Fidelity, ete., Co., 
12 Ariz. 348,100 -P. 816, (6) In 
Louisiana, in computing the time 
within which a suspensive appeal 
may be taken, neither the day judg- 
ment was signed, nor Sundays, nor 
the day the appeal was taken, is to 
be counted. Tupery v. Edmondson, 
29 La. Ann. 850; State v. Judge Super. 
Dist. Ct., 29 La. Ann. 223; Garland 
v. Holmes, 12 Rob. (La.) 421; Aubert 
v. Robinson, 6 Rob. (La.) 463. 

40. Bradley v. Hall, 1 Cal. 199 
(holding that if appellant has not 
been guilty of laches in perfecting 
his appeal, the appellate court may 
enlarge the time for filing the bond, 
and in the meantime order a stay of 
proceedings for that purpose, upon 
proper terms); Pinel v. Pinel, 172 
Mich. 611, 138 NW 219; Commercial 
Nat. Bank v. Gaukler, 164 Mich. 215, 
129 NW 195; Coeling v. Barnard, 159 
Mich. 634, 124 NW 5338; Burger v. Sin- 
clair, 24 N. D. 326, 140 NW 235. i 

[a] Intentional omission.—But it 
is held that where appellant inten- 


[§ 1427] b. Premature Giving or Filing. A su- 
persedeas or stay bond or undertaking may be 
void and therefore insufficient because given or 
filed prematurely.*? 
ecuted before the judgment is finally rendered or 
the appeal or writ of error is allowed does not 
render it invalid, if it is not finally delivered and 
accepted until afterward.** 
stay bond or undertaking on proceedings in error 
is not necessarily void or insufficient’ because ap- 
proved and filed before the petition in error has been 


But the fact that it is ex- 


And a supersedeas or 


tionally omits to give an undertaking 
for a stay, he cannot afterward ob- 
tain from the supreme court or a 
justice thereof an order allowing him 
to file the same under a statute au- 
thorizing such relief in case of an 
omission through accident or mis- 
take. Burger v. Sinclair, 24 N. D. 
326, 140 SW 235 (as to which see 
infra § 1440 note 13 [e]). 

[b] Lower court.—After return is 
made to a writ of error the supreme 
court alone has jurisdiction to enter- 
tain an application for leave to file 
nune pro tune the statutory bond to 
stay proceedings pending appeal. 
The lower court has not such power. 
Cocling v. Barnard, 159 Mich. 634, 124 
NW 533; Peo. v. Manistee Cir. Judge, 
33 Mich, 111. 

[ce] Second avpeal.—Under U. S. 
Rev. St. §§ 1007, 1012, requiring 
plaintiff in error or appellant to give 
security within sixty days after ren- 
dition of judgment, or afterward with 
the permission of a justice of the 
appellate court, a justice of the cir- 
cuit court of appeals may, on the ap- 
plication of appellant taking a sec- 
ond appeal after the dismissal of his 
first appeal, permit him to give a su- 
persedeas bond after the expiration 
of the sixty days, the dismissal of 
the first appeal being due to the fail- 
ure of the clerk of the trial court to 
send up the record in due season. 
Sutherland v. Pearce, 186 Fed. 787, 
108 CCA 657. 

41. Silver Peak Mines v. Second 
Judicial Dist. Ct., 33 Nev. 97, 110 P 
503, AnnCas1913D 587. 

[a] In Texas, where an appeal has. 
been perfected by the giving of an 
appeal or cost bond or the making of 
a proper affidavit iri lieu thereof, the 
Ssupersedeas bond may be given at 
any time thereafter pending the ap- 
peal; but if no bond other than the 
supersedeas bond is given, in order 
for it to operate as an appeal bond it 
must be filed within the time fixed 
for perfecting appeals. Allen v. 
Kitchen, (Civ. A.) 156 SW 331; Pat- 
rick v. Laprelle, (Civ. A.) 37 SW 872. 

42. Wilson v. Hite, 154 Ky. 61, 157 
SWw ae (holding that a supersedeas 
bond given and approved by the clerk 
of the trial court before the overrul- 
ing of a motion for a new trial and 
the prayer for and granting of an 
appeal is void as a statutory bond); 
Anderson y. Likens, 46 SW 512, 20 
KyL 471. See also McClellan v. 
Pyeatt, 49 Fed. 259, 1 CCA 241. And 
see supra § 1256. 

43. Chateaugay Ore, ete. Co. v. 
Blake, 35 Fed. 804 (holding that a su- 
persedeas bond executed before the 
judgment was in fact rendered, but 
not delivered until after its entry, is 
valid); Atchison, etc., R. Co. v. Baker, 
(Ind. T.) 104 SW 1182; Wilson v. 
Hite, 154 Ky. 61, 157 SW 41 (holding 
that where a surety signed and deliv- 
ered to the clerk of the trial court a 
supersedeas bond before the overrul- 
ing of a motion for new trial and the 
granting of an appeal, on the under- 
standing that the clerk, on the over- 
ruling of the motion and the granting 
of an appeal, should accept and ap- 
prove the bond and issue a stay order, 
and the clerk, on the overruling of 
the motion and the granting of an ap- 
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filed in the supreme court,‘ or before the writ of 


error is sued out.*° 


[§ 1428] 4. Requisites and Sufficiency—a. In 
As a general rule a supersedeas or stay 
bond or undertaking must, to be effectual, conform 
substantially to the requirements of the statute,*® 
and it must be so executed and in such form as 
to be a valid and enforceable obligation for the 
purpose for which it is required.** 
the validity or sufficiency of the bond or under- 
taking is not affected by mere clerical errors,*® or 


General. 


peal, approved the bond and issued 
a stay order, the bond was a valid 
statutory bond). 

44. Stillings v. Porter, 22 Kan. 17 
(holding that an undertaking filed in 
the trial court to stay proceedings 
while the case is pending on petition 
in error in the supreme court is 
not void merely because it was filed 


before the petition in error was 
filed). 
45. McClellan vy. Pyeatt, 49 Fed. 


259, 1 CCA 241 (holding that’ the 
mere fact that a supersedeas bond 
which is sufficient in all other re- 
spects was taken and approved before 
the writ of error was sued out is an 
immaterial irregularity, as the court 
will presume that it was reapproved 
upon the issuance of the citation and 
the allowance of the writ). 

46. U. S—Seward v. Comeau, 102 
U.S. 161, 26 L. ed. 86; Peace River 
Phosphate Co. v. Edwards, 70 Fed. 
728, 17 CCA 358. 

Ala.—Hughes v. Hatchett, 55 Ata. 
539; Williams v. Hart, 17 Ala. 102. 

Cal.—Hoppe v. Hoppe, 99 Cal. 536, 
34 P 222; Mokelumne Hill Canal, etc., 
Co. v. Woodbury, 10 Cal. 185; Maze 
v. huang ford? 16 Cal; AI'743; 117 P9229. 

Fla.—Wheeler, etc., Mfg. Co. v. 
Johns, 37 Fla. 262, 20 S 236; Dell v. 
Marvin, 31 Fla. 152, 12 S 216; Tampa 
St. R., ete., Co. v. Tampa Suburban 


R. Co., 30 Fla. 400, 11 S 908; Mc- 
oe v. Eckman, 26 Fla. 43, 7 S 


Ind. T.—Ranney-Alton Mercantile 
Co. v. Mineral Belt Constr. Co., 
Ind. T. 134, 48 SW 1028. 

Iowa.—Home Sav., etce., Co. v. Polk 
ee atty Dist. Ct., 121 Iowa 1, 95 NW 

Ky.—Clinton vy. Phillips, 7 T. B. 
Mon. 117. 

La.—State v. Judge Super. 
Ct., 27 La. Ann. 697. 

Md.—Harris v. Regester, 70 Md. 
109, 16 A 386; Johnson y. Goldsbor- 
ecugh, 1 Harr. & J. 499. 

Minn.—-Scofield v. Scheaffer, 104 
Minn. 127, 116 NW 211. 


Dist. 


Miss.—Baskin v. May, 17 Miss. 373. 
Mo.—Parker v. Hannibal, etce., R. 
Co., 44 Mo. 415; State v. Dillon, 31 


Mo. A. 535; Missouri Pac. R. Co. v. 
Atkison, 17 Mo. A. 484; State v. Ad- 
ams, 9 Mo. A. 464; State v. Vogel, 6 
Mo. A. 526. 

eee he v. Germaine, 1 Mont. 

Nebr.—In re Jones, 83 Nebr. 841, 
120 NW 439; Carson yv. Jansen, 65 
Nebr. 423, 91 NW 398; Johnston v. 
Craig, 61 Nebr. 98, 84 NW 606; State 
v. Ramsey, 50 Nebr. 166, 69 NW 758; 
O’Chander v. State, 46 Nebr. 10, 64 
NW 373; State v. Thiele, 19 Nebr. 
220, 27 NW 109; State v. Baxter, 4 
Nebr. (Unoff.) 869, 96 NW 647; Gil- 
lespie v. Morsman, 2 Nebr. (Unoff.) 
162, 95 NW 1127. : 

Nev.—Silver Peak Mines v. Second 
Judicial Dist. Ct., 33 Nev. 97, 110 P 
503, AnnCas1913D 587. 

N. Y.—Concordia Sav., ete., Assoc. 
v. Read, 124 N. -Y. 189, 26 NE 347; 
Gilroy v. Everson-Hickok Co., 120 
App. Div. 207, 105 NYS 188; Bristol 
v. Graff, 79 App. Div. 426, 80 NYS 39 
Pati a79> ANS PY. 155i) emems 7712 eNE 
1129 mem]; Dwyer v. Rorke, 8 App. 
Div. 617, 40 NYS 934; Hollister v. 
MeNeill, 31 Hun 629; Newton v. Har- 
ris, 8 Barb. 306; Peo. v. Powers, 73 


But, as a rule, 


Mise. 269, 130 NYS 865; Dinkel v. 
Wehle, 13 AbbNCas 478; Morss v. 
Hasbrouck, 10 AbbNCas 407 [rev on 
other grounds 15 NYWklyDig 308]; 
Dyckman v. Valiente, 19 AbbPr 130 
[aff 42 N. Y. 549]; Halsey v. Flint, 
15 AbbPr 367; Sternhaus v. Schmidt, 
5 AbbPr 66; Hoppock v. Cottrell, 13 
HowPr 461; Willoughby v. Comstock, 
7 Hill 162; Sea Ins. Co. v. Ward, 20 
Wend. 588; Cram v. Mitchell, 11 
Paige 156. 

N. C.—Alderman v. Rivenbark, 96 
N. C. 134, 1 SE 644. 
ghey D.—Schafer v. Olson, 132 NW 

oO. 

Or.—Porter v. Small, 62 Or. 574, 120 
P 393, 124 P 649; 140 LRANS” 1197, 
AnnCas1914C 536. 

Pa.—Rheem v. Naugatuck Wheel 
Co., 33 Pa. 356; Magill v. Kauffman, 
4 Serg. & R. 317, 8 AmD 713. 

Tex.—White v. Harris, 85 Tex. 42, 
19 SW 1077; Grumley v. McKinney, 
9 SW 157; Reid v. Fernandez, 52 Tex. 
379; Britt v. Lowry, 50 Tex. 75. 

Wash.—Lacaff v. Dutch Miller 
Min:;) ete:; Co; 31 Wash: 5667 72> P 
112; State v. King County Super. Ct., 
30 Wash. 232, 70 P 484; State v. Kings 
County Super. Ct., 30 Wash. 219, 70 
P 484; Ritchey v. Cedar Mill Co., 22 
Wash. 511, 61 P 160. 

[a] -Where the statute requires a 
bond and “security” to be given, a 
bond without security is insufficient. 
Williams v. Hart, 17 Ala. 102. 

[b] Security in form of recogni- 
zance.—Where the statute provides 
that security by a recognizance shall 
be given before a supersedeas shall 
issue, security in the form of a bond 
is not a compliance with the statute. 
Ward v. Price, 1 Pinn. (Wis.) 57. 

[c] Undertaking not joint and 
several in form, as required by stat- 
ute. Peo. v. Powers, 73 Misc. 269, 
130 NYS 865. 

[ad] Approval of the bond or un- 
dertaking, not being required by stat- 
ute, “cannot do away with the ne- 
cessity of complying with the ex- 
press ‘provisions of the statute.” 
aa v. Powers, 73 Misc. 269, 130 NYS 

Particular requirements 
1429 et seq. 

Bonds or undertakings 
appeal or proceeding in error see 
supra § 1173 et seq. 

47. Maze v. Langford, 16 Cal. A. 
743, 117 P 929; Gray v>Sorden, 2 Del. 
158; Tucker v. State, 11 Md. 322. See 
infra .§ 1429 et seq; and generally 
Bonds [5 Cye 721]; Undertakings [39 
Cye 674]. 

Execution see infra § 1435. 

[a] A bond in the name of a firm, 
but not giving the names of the in- 
dividuals who compose the firm, is 
bad. In re Woerishoffer, 74 Fed. 915, 
219 CCANIUTS: 

48. Austin v. Union Pav., etc., Co., 
4 Cal. A. 610, 88 P 731. See supra § 


see infra § 


to perfect 


1212. 
49. White v. Boreing, 69 SW 951, 
24 Kyl 738. See also supra § 1212. 
50. U. S.—Omaha Hotel Co. v. 


Kountze, 107. Ui. S378, 2°SCt 9117 
L. ed. 609; Gay v. Parpart, 101 U. S. 
391, 25 L. ed. 841; Chateaugay Ore., 
etc., Co. v. Blake, 35 Fed. 804. ; 
Kan.—Stillings v. Porter, 22 Kan. 


LT 
La.—Glover v. Taylor, 38 La. Ann. 
634. 


by mere surplusage,‘® and a bond or undertaking 
is both valid and sufficient if there is a substan- 
tial compliance with the statute, although its pro- 
visions may not be strictly and literally followed.*° 
There are also cases to the effect that, although 
a supersedeas or stay bond or undertaking may 
be so defective that the court would quash the 
same on motion, or require new or additional se- 
curity if requested, yet, if it is not so defective 
as to be void, it is sufficient for the purpose for 
which it was given, until quashed or set aside.°* 


N. C.—Walker v. Williams, 88 N. 

meres 

Oh.—Kelly v. Nichols, 10 Oh. St. 
318; Gardener v. Woodyear, 1 Oh. 170? 

Okl.—Deming Inv. Co. v. Fariss, 
5OePsTs0; 

Pa.—Com. v. Ewing, 176 Pa. 491, 
35 A 215; Com. v. Finney, 17 Serge. & 
R. 282; Smith v. Winder, 1 PaLJR 
386. , 

Tex.—Prewitt v. Day, 86 Tex. 166, 
23 SW 982; Halbert v. Alford, 16 SW 
814; Moore v. Alston, (A.) 15 SW 47. 

Wash.—Northwestern, etc., Hypo- 
theek Bank vy, Griffitts, 17 Wash. 98, 
49° P 223. 

W. Va.—State v. Dotts, 31 W. Va. 
819, 8 SE 391 (where it was held that 
a bond on error which recites that 
a writ of error has been obtained, 
without also reciting that a super- 
sedeas has been awarded, but which 
is conditioned as required for both 
supersedeas and writ of error, and 
mentions in the condition that pro- 
ceedings have been stayed, is suffi- 
cient aS a supersedeas bond). 

N. S.—McSweeney v. Reeves, 28 N. 
S. 422. 

See also Yellow River Impr. Co. v. 
Arnold, 41 Wis. 509. 

{a] For form of undertaking: (1) 
On appeal from a judgment of a jus- 
tice of the peace, in an action of 
forcible entry and detainer see Kelly 
v. Nichols, 10 Oh. St. 318. (2) On ap- 
peal by defendant in a motion for 
possession of real estate by an execu- 
tion purchaser see Fitzgerald v. Beebe, 
7 Ark. 310. (8) On appeal by a rail- 
road company from a decree fixing a 
lien against its assets, and ordering 
its property sold to satisfy the same 
see Ranney-Alton Mercantile Co. v. 
Mineral Belt. Constr. Co., 2 Ind. T. 
134, 48 SW 1028. (4) On a writ of 
error, where a prior writ of error has 
been dismissed see Hardeman v. An- 
derson, 4 How. (U. S.) 640, 11 L. ed. 
1138. (5) On a decree in chancery, 
pending an appeal see Thompson vy. 
McKim, 6 Harr. & J. (Md.) 302. (6) 
On appeal generally. Tuskaloosa 
Northern R. Co. v. Gude, 141 U. S. 
244, 11 SCt 1004, 35 L. ed. 742; Sharon 
v. Sharon, 68 Cal. 326, 9 P 187; Keeg- 
an v. Kinnare, 123 Ill. 280, 14 NE 14; 
Longley v. Vose, 27 Me. 179; Busch 
v. Fisher, 89 Mich. 192, 50 NW 788; 
Sullivan v. Fried, 42 Mont. 335, 112 
P 535; Polk v. Covell, 43 Nebr. 884, 
62 NW 240; Hill v. Burke, 62 N. Y. 
111; Onderdonk v. Emmons, 2 Hilt. 
(N. Y.) 504; Reformed Presb. Church 
v. Nelson, 35 Oh. St. 638; The Pro- 
peller Ogontz v. Wick, 12 Oh. St. 333; 
Lynch vy. Lynch, 150 Pa. 336, 24 A 
625; Houston, etce., R. Co. v. Green- 
wood, 40 Tex. 361; Hanna vy. Savage, 
8 Wash. 432, 36 P 269; State v. Dotts, 
31 W. Va. 819, 8 SE 391. 

51. Ward v. Buell, 18 Ind. 104, 81 
AmD 349 (where it was held that any 
instrument in writing, however de- 
fective, which the parties execute for 
the purpose of staying execution on 
appeal, and which the officer accepts 
for such purpose will have the force 
and effect of an appeal bond against 
all the parties executing it, and will 
stay execution till the court quashes 
the bond); Clinton vy. Phillips, 7 T. 
B. Mon. (Ky.) 117; Deming Inv. Co. v. 
Fariss, (Okl.) 50 P 130 (bond ap- 
proved by clerk). And see Carter v. 
Hodge, 6 Misc. 575, 27 NYS 219 [rev 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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$8 1428-1431] 


The test of a good supersedeas bond has been 
“held in some eases to be that it will not only confer 
jurisdiction on the appellate court, but will au- 
thorize the court to render judgment on appeal 
against the sureties in accordance with the original 
judgment or decree against the principal.°? 

[§ 1429] b. Parties and Sureties—(1) In Gen- 
In order that a bond or undertaking may 
operate as a supersedeas or stay, there must be 
a substantial compliance with the statutory re- 
quirements as to the parties thereto and the sure- 
ties,°? and what has been said on this subject in 
connection with appeal bonds and undertakings gen- 
erally, and the cases cited in that connection are 
jn, most respects equally applicable here.®4 
some jurisdictions, where the statute requires that 
appellant or plaintiff in error shall enter into a 
bond or undertaking with one or more sufficient 


eral. 


on other grounds 150 N. Y. 532, 44 
NE 1101]. , 

As to liability on defective bond or 
undertaking see infra XVIII in 4 C. 
Ji 


[a] In Louisiana, where an appel- 
lant gives an insufficient bond, the 
remedy of the appellee is by an ap- 
plication to the court to require a 
sufficient bond. He cannot ignore the 
orders of the court, granting a sus- 
pensive appeal, and fixing the amount 
of the bond to be given, and issue ex- 
ecution. Christian v. Cusiman, 129 
ia. $73, 57 -S' 157: 

52. Alderman v. Rivenbark, 96 N. 
Cc. 134, 1 SE 644; White v. Harris, 85 
Tex. 42, 19 SW 1077; Kirby v. Col- 
lins, 5 Wash. 682, 32 P 769. See also 
‘Tucker v. State, 11 Md. 322 (where it 
was held that an appeal bond upon 
which no recovery can be had by the 
obligor will not stay execution upon 
the judgment). 

53. Fla.—Tampa St. R., etc., Co. v. 
Tampa Suburban R. Co., 30 Fla. 400, 
at S908: 

La.—Driggs v. Ballard, 3 La. Ann. 
135 (where it was held that, where a 
suspensive appeal is allowed to a par- 
ty on his giving bond, with surety, 
in a certain amount, if the surety 
does not sign the bond, but writes on 
the back of it, “I am surety for the 
appellant for costs only on the within 
appeal bond, but not for the princi- 
pal,” the appeal will be dismissed for 
want of a sufficient bond). 

Md.—Harris v. Regester, 70 Md. 
109, 16 A 386. 

Miss.—Baskin v. May, 17 Miss. 373. 

WN. Y.—Manning v. Gould, 90 N. Y. 
476, 3 NYCivProc 58, 64 HowPr 429; 
Morss v. Hasbrouck, 10 AbbNCas 407 
{rev on other grounds 15 NYWkly 
Dig 308]. 

Pa.—Rheem v. Naugatuck Wheel 
Go:, 33 Pa. 356. y 

And see other cases in sections fol- 
lowing. 

[a] Blank as to name of surety 
rendering bond insufficient to create 
obligation see Gray v. Sorden, 2 Del. 
158. 4 

[b] Estoppel to question.—But it 
has been held that, if a party has en- 
joyed the benefit of a supersedeas 
pond, although it was executed by his 
attorney at law alone, when the stat- 
ute required it to be éxecuted with 
security, in a proceeding to enforce 
the debt, after the appeal has been 
dismissed, he will be estopped from 
alleging that the supersedeas_ bond 
was invalid. Baltimore, ete., R. Co. 
v. Vanderwarker, 19 W. Va. 265. 

[ec] Lo whom payable.—(1) In 
Virginia it has been held that a su- 
persedeas bond made payable to the 
commonwealth is sufficient. Acker v. 
Alexandria, ete., R. Co. 84 Va. 648, 
5 SE 688. (2) In Wisconsin it has 
been held that the statutory under- 
taking on appeal is not required to 
run to any designated payee. North- 
western Mut. L. Ins. Co. v. Park Ho- 
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undertaking by 


[§ 1430] 


[§ 1431] 


In 


tel Co., 37 Wis. 125. See also supra 


§ 1178. 
54. See supra § 1174 et seq. 
55. Gregory v. Cameron, 7 Nebr. 


414; Miller v. Blannerhassett, 5 Munf. 
(19 Va.) 197 (where it was held that 
a bond for prosecuting a writ of 
supersedeas, executed by a surety 
only, without any principal obligor, 
was insufficient, and a supersedeas 
issued thereupon would be quashed). 

56. Ind.—Thom v. Savage, 1 
Blackf, 51. 

Ky.—Harrison v. State Bank, 3 J. 
J. Marsh. 375; Anonymous, Hard. 149. 

N. Y.—North American Coal Co. v. 
Dyett, 4 Paige 273. 

Tex.—Lindsay vy. Price, 33 Tex. 280; 
Shelton v. Wade, 4 Tex. 148, 51 AmD 
722. Compare Duller v. McNeill, (Civ. 
A.) 161 SW 45 (holding the fact that 
a married woman who was a party 
could not legally sign the supersedeas 
bond did not affect its validity if the 
sureties were sufficient, it being un- 
necessary for the principal to sign 
the bond). 

Eng.—Dixon v. Dixon, 2 B. & P. 
443; Keene v. Deardon, 8 Hast 298. 
ee also on this question supra § 

57. McClellan v. Pyeatt, 49 Fed. 
259, 1 CCA 241; Florida Orange Hedge 
Fence Co. v. Branham, 27 Fla. 526, 8 
S 841 (where it was held that, where 
a writ of error has been obtained and 
a supersedeas granted, the super- 


‘sedeas bond being executed by some 


of plaintiffs in error, as principals, 
and by two sureties, the supersedeas 
will not be vacated on the ground 
that some of plaintiffs in error have 
not joined in executing the bond); 
Thomas v. Lee, 74 Wash. 286, 133 P 
446, 134 P 510 (where failure of wife, 
made a party to the suit, to sign was 
held not to render bond insufficient). 
See supra § 1425, 

58. Fla.—Poyntz v. Reynolds, 37 
Fla. 533, 19 S 649; Tampa St. R., etc., 
Co. v. Tampa Suburban R. Co., 30 Fla. 
400, 11 S 908. 

Md.—Harris v. Regester, 70 Md. 
109, 16 A 3886 (holding a bond with 
one surety insufficient, under a stat- 
ute requiring a bond “with sufficient 
securities”’). 
ba cieetn Syne v. Young, 13 Mich. 

Miss.—Pfiefer v. Hartman, 60 Miss. 
505; Baskin v. May, 17 Miss. 373. 

N. Y.—White v. Rintoul, 6 NYCiv 
Proc 259 faff 51 N. Y. Super. 512] 
(where it was held that a company 
authorized to guarantee bonds on an 
undertaking is not competent to guar- 
antee an undertaking to stay proceed- 
ings pending appeal so as to be ac- 
cepted in place of the two sureties 
required by statute); Morss v. Has- 
brouck, 10 AbbNCas 407 [rev on other 
grounds 15 NYWklyDig 308]; North 
American Coal Co. v. Dyett, 4 Paige 
273; Van Wezel v. Van Wezel, 3 Paige 


8. 
Pa.—Rheem vy. Naugatuck Wheel 
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sureties, etc., it is not sufficient to give a bond or 
undertaking executed by sureties aione;** but in 
other jurisdictions the execution of the bond or 


the surety or sureties alone has 


been held sufficient,>® and the fact that all the ap- 
pellants or plaintiffs in error do not join in ex- 
ecuting it does not render it insufficient.57 
(2) Number of Sureties. 
statute providing that a supersedeas or stay bond 
must have two or more sureties, a bond or under- 
taking with only one surety is not sufficient.>8 

(3) Competency. To render a super- 
sedeas or stay bond or undertaking sufficient, the 
sureties must have the capacity to enter into the 
contract, and must possess any special qualifica- 
tion which the statute declares necessary to ren- 
der them competent.°® 
the sureties is not qualified will not render a bond 


Under a 


But the fact that one of 


Co., 33): Pa. 356; Henry v. Boyle, 1 
Miles 386. 

[a] Appellant cannot be one of 
the two sureties required upon the 
undertaking. Morss v. Hasbrouck, 10 
AbbNCas 407 [rev on other grounds 
15 NYWklyDig 308]. 

59. Maze v. Langford, 16 Cal. A. 
743, 117 P 929; Poyntz v. Reynolds, 
87 Fla. 533, 19 S 649; Peo. v. Powers, 
73 Misc. 269, 130 NYS 865. See supra 
§ 1185 et seq. i 

Competency of particular persons 
see supra §§ 1185-1198. 

[a] They must be residents and 
householders or freeholders, where 
this is required by the statute. Maze 
v.n Langford, 16. Cali vA, 7435117) e 
929; Peo. v. Powers, 73 Misc. 269, 130 
NYS 865. See supra § 1194. 

[b] Executor.—One of the execu- 
tors, acting in his individual capacity, 
is competent as surety on a suspen- 
sive appeal bond for the legatee who 
has appealed from a judgment annul- 
ling the will, and the probate thereof, 
but containing no specific award 
against the executor. Meunier’s 
Succ., 52) La, Anns 79, 26: SVa76e48 
LRA 77. 

[c] A nonresident who does not 
own sufficient property in the state 
to answer the amount of a super- 
sedeas bond upon which he becomes 
surety is not qualified in Florida, un- 
der Rev. St. § 1272. Poyntz v. Rey- 
nolds, 37 Fla. 533, 19 S 649. 

[ad] In Louisiana a surety on a 
suspensive appeal bond, under Code 
Prac. art 575, need be worth only the 
amount of the bond, and reside within 
the jurisdiction of the court; it is 
not necessary that his property be 
within such jurisdiction. State v. 
Judge Orleans Parish Fourth Dist. 
Ct2227- La Anns 662: , 

{e] Sureties on other bonds.—(1) 
Sureties on an appeal bond from a 
justice’s court to the county court 
may become sureties on a superse- 
deas bond for a writ of error to the 
court of appeals, although judgment 
was rendered against them, as such, 
below. Carter v. Forbes Lith. Mfg. 
Co., 22 Tex. Civ. A. 373, 54 SW 926. 
(2) And that a surety on an injunc- 
tion bond may be surety on a sus- 
pensive appeal bond in the same suit 
see Moussier v. Gustine, 25 La. Ann. 
36; Greiner v. Prendergast, 2 Rob. 
(La.) 235. As to competency of sure- 
Wee on other bonds see also supra § 
1189. 

[f{] Maker of note may be surety 
for indorser on a suspensive appeal 
by the latter from a judgment against 
him as such, where a separate judg- 
ment was rendered against the maker, 
the parties having severed in their 
defense. State v. Judge Orleans Sixth 
Dist. Ct., 27 La. Ann. 234. 

{g] Failure to justify; new bond. 
—The fact that sureties on a stay 
bond on appeal fail to appear for the 
purpose of justification does not dis- 
qualify them from becoming sureties 
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insufficient if there are a sufficient number of 
competent sureties without him.*® The fact that 
some of the sureties on a bond given to stay 
proceedings are on the bond twice for different 
sums does not vitiate it.° 

[§ 1432] (4) Sufficiency and Justification. 
Aside from their competency the sureties on a su- 
persedeas or stay bond or undertaking must be 
solvent and financially sufficient for the purpose 
for which it is required and given, and statutory 


requirements in this respect must be complied’ 


with.®2. As a rule, the sureties must also justify, 
where this is required by the statute, and in doing 
so the provisions of the statute must be substan- 
tially followed.6* They must justify at or within 
the time,** and in the amount ® prescribed by stat- 
ute. Under some statutes, however, where a proper 
bond, as prescribed by the statute, is executed in 
accordance with the provisions of the statute, the 
proceedings are stayed without reference to the 
sufficiency or insufficiency of the sureties on the 
bond, until by proper proceedings the bond is set 


APPEAL AND ERROR 


i Saka ie 


[§§ 1431-1433 


aside or modified, or the appellant fails to perfect 
his appeal, or the appeal is dismissed,°* and as the 
supersedeas or stay follows the execution of a 
proper bond as a matter of law, and is effected as 
soon as the bond is executed, if the sureties are 
insufficient, but a sufficient bond is executed within 
the time prescribed by the statute, the stay con- 
tinues.*7 A reasonable discretion should be ex- 
ercised in passing upon the sufficiency of a surety. 
One should be required of such pecuniary ability 
as will, in all probability, enable respondent to 
collect on his bond.*® Where appellant, when called 
on, does not affirmatively adduce proof to show 
that his surety is good, but no evidence to im- 
peach him is offered, the court cannot pronounce 
him to be insufficient, and order execution to issue.®? 
The failure of a surety upon a supersedeas bond 
to appear and justify after notice will not dis- 
qualify him as a surety upon a new bond given 
upon the abandonment of the old one.” 
Determination and review. The determina- 
tion of the sufficiency of the sureties on a super- 


on anew bond. State v. Pierce Coun- 
ty Super. Ct., 12 Wash. 677, 42 P 


123. 

60. State v. Baker, 45 Nebr. 39, 63 
NW 139. See supra § 1185. 

61. Wheeler v. Karnes, 130 Cal. 


618, 63 P 62. 

62. Fox v. Hale, ete., Silver Min. 
Co., 97 Cal. 352, 32 P 446; Pointz- v. 
Reynolds, 37 Fla. 533,19 S 649; Zuck- 
erman v. Hawes, 146 Ill. 59, 34 NE 
479; Kirby v. Collins, 5 Wash. 682, 32 
P 769. See also supra § 1199 et seq. 

[a] As to the sufficiency of a sur- 
ety company, (1) as a surety upon 
an undertaking, to stay execution 
pending an appeal see Fox v. Hale, 
ete., Silver Min. Co., 97 Cal. 353, 32 
P 446; Rosenwald v. Phenix Ins. Co., 
9 NYCivProc 444. (2) In Indian Ter- 
ritory a supersedeas bond might be 
accepted, having as surety any surety 
company authorized by the attorney- 
general to do business under Act 
Congr. Aug. 13, 1894, § 7, in Indian 
Territory. Ranney-Alton Mercantile 
Co. v. Mineral Belt Constr. Co., 2 Ind. 
T. 134, 48 SW 1028. See also supra 
§ 1195. 

63. Fox v. Hale, ete., Silver Min. 
€o., 97 Cal. 353, 32 P 446; Mokelumne 
Hill Canal, ete. Co..v. Woodbury, 10 
Cal. 188; Maze. v. Langford, 16 Cal. 
A. 743, 117 P 929; Manning v. Gould, 
9OPNA VYare76./3: INMCiviProc: 158; 64 
HowPr 429; Lewin v. Tobin, 51 App. 
Div. 477, 64 NYS 740 [rev 30 Misc. 
661, 64 NYS 254]; Peo. v. Powers, 73 
Misc. 269, 130 NYS 865. See also su- 
pra § 1204 et seq. 

[a] Exceptional cases.—(1) Bu 
see Edgerton v. West, 38 Fla. 338, ot 
S 278 (where it was held that the 
approval of a supersedeas bond with- 
out a justification of the surety may 
render the clerk liable; but the mere 
fact of the absence of the justifica- 
tion is no ground for vacating the 
supersedeas); Ryndak v. Seawell, 23 
Okl. 759, 102 P 125 (holding that a 
statute making it the duty of an offi- 
cer taking security to require the sure- 
ty to make affidavit of his qualifica- 
tion was directory, and that a failure 
to require a surety on a supersedeas 
bond to qualify did not invalidate the 
bond). (2) See also Hubbard v. Uni- 
versity Bank, 120 Cal. 632, 52 P 1070 
(where it was held that, where the 
sureties on a stay bond, after excep- 
tion to their sufficiency, appeared at 
the proper time, and offered to justi- 
fy, but, at respondent’s suggestion, 
the matter was postponed from time 
to time until the proceedings to jus- 
tify seemed to have been abandoned, 
respondent cannot thereafter com- 
plain that the sureties did not jus- 
tify). 

As to justification of sureties on 


appeal bonds generally see supra § 
1204 et seq. 

{b] Affidavit of justification.—(1) 
There must be an affidavit of justifi- 
cation where required by the statute, 
and the statutory requirements as to 
form and contents must substantially 
be followed. Maze v. Langford, 16 
Cal. A. 748, 117 P 929; Peo. v. Pow- 
ers, 73 Misc. 269, 130 NYS 865. (2) 
It must state, where required by the 
statute, that the sureties are resi- 
dents of the state, or both residents 
and householders or freeholders, or 
the bond or undertaking will be in- 
sufficient. Maze v. Langford, supra; 
Peo. v. Powers, supra. 

As to affidavit of qualifications or 
eemcreney generally see supra § 


[c] Statute not applicable.—In 
New York Code Civ. Proc. §§ 1335, 
1351, providing that, where the sure- 
ties on appeal are excepted to, they 
must justify, or the undertaking will 
be void, ete., refers only to security 
given to stay the execution of the 
judgment or order appealed from, 
and does not apply therefore to an 
undertaking required by the court 
to a stay of a sale on foreclosure, 
pending an appeal from an order de- 
nying a motion to compel the bring- 
ing in of persons named as defend- 
ants in the foreclosure suit; and such 
an undertaking is valid and binding, 
although the sureties, when excepted 
to, fail to justify. Knickerbocker 
Trust Co. v. Lounsbury, 122 App. Div. 
357, 106 NYS 587. 

64. Brown v. Rouse, 115 Cal. 619, 
47 P 601; Manning y. Gould, 90 N. Y. 
476 [rev "AT INS Y. Super. 3871; Lewin 
v. Towbin, 51 App. Div. 477, 64 NYS 
740; Hoffman v. Smith, 34 "Hun (N. 
Y.) 485; Carter v. Hodge, 6 Misc. 575, 
27 NYS 219 {rev on other grounds 
150 N. Y. 532, 44 NE 1101]; Buck v. 
Buck, 11 Paige (N. Y.) 170. See also 
supra § 1205 et seq. 

[a] Second notice on failure to 
justify.—In California, under Code 
Civ. Proc. § 948, requiring sureties in 
a stay bond on appeal to justify with- 
in twenty days after exceptions, on 
five days’ notice, on their failure to 
justify at the time specified in the 
notice appellant may give a second 
notice of justification of other sure- 
ties within the twenty days. Brown 
v. Rouse, 115 Cal. 619, 47 P 601. 

[b] Premature justification.— 
Where a supersedeas bond on writ of 
error is not delivered until after it 
has been approved, and is approved 
and filed on the day that the writ of 
error is allowed, and the amount of 
the bond fixed, it is immaterial that 
the sureties qualified twelve days be- 
fore. Atchison, etc., R. Co. v. Baker, 


(Ind. aD 104 SW 1182. 
pra § 1205, 


See also su- 


65. Peo. v. Powers, 73 Misc. 269, 
130 NYS 865; Murray v. Buck, 10 
Wend. (N. Y.) 619. 

[a] Fractional part of bond.—A 
supersedeas bond executed by sev- 
eral sureties, each of whom obligates 
himself for only a fractional part of 
the bond, is not good. Poyntz v. Rey- 
nolds, 37 Fla. 533, 19 S 649.- 

[b] Sufficiency of  sureties.—A 
man who owns land worth seventy- 
five thousand dollars, encumbered for 
thirteen thousand dollars, and other 
land worth twelve thousand dollars, 
and encumbered for three thousand 
dollars, is a sufficient surety for a 
bond for five thousand dollars. Zuck- 
ene v. Hawes, 146 Ill. 59, 34 NE 

[c] Bond of large amount.—W here 
the amount of the penalty of the 
bond is large, more than two persons 
may be received as sureties, and it is 
not necessary that each of the sure- 
ties shall justify in double the 
penalty of the bond, provided the 
amounts in which they each severally 
can justify are equal in the aggre- 
gate to two sureties who are worth 
double the penalty of the bond. Clark 
v. Clark, 7 Paige (N. Y.) 607. See 
also Hatch v. Coddington, 11 F. Cas. 
No. 6,205, 5 Blatchf. 523. 

66. Sam Yuen v. McMann, 99 Cal. 
497, 34 P 80; Lee Chuck v. Quan Wo 
Chong Co., 81 Cal. 222,.22\ P 594, 15 
AmSR 50; Kountze v. Erck, 45 Nebr. 
288, 63 NW 804; State Bank v. Green, 
8 Nebr. 297; 1 NW 210; Anderson y. 
Phegley, 54 Or. 102, 102 P 603; Bent- 
ley v. Jones, 8 Or. 47; State v. Pierce 
County Super. Ct., 13 Wash. 677, 42 
P 123 (holding that, where the bond 
has been declared insufficient, and a 
new one filed under the statute, the 
judge cannot of his own motion cer- 
tify that the second bond is insuffi- 
cient, but it can be attacked only by 
exceptions thereto, as in the case of 
the bond first filed). 

[a] ‘Stay pending justification.— 
Am execution’is stayed until the ex- 
piration of the time allowed for the 
justification of the sureties on the 
stay bond. Wheeler vy. Karnes, 130 
Cal., 618, 63..P. 62;. Thompson. Vv. 
Blanchard, 2 UN Sy Xe 561; Laux v. Gild- 
ersleeve, 22 App. Div. 98, 47 NYS 


770. 
67. Lee Chuck v. eee Wo Chong 
594, 15 AmSR 


eon 81 Cal. 222, -22 P 

68. Zuckerman v. Hawes, 146 Ill. 
59, 34 NE 479. 

69. State v. Judge Orleans Parish 
Mifth, Dist. Ct.,, 25. La. Ann. 616. 

70. State v. Pierce County Super. 
Ct., 12 Wash. 677, 42 P 123. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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sedeas or stay bond is usually left to the trial court 
or judge, or to the clerk.” 
‘is sometimes, perhaps generally, subject to review 
in a proper case;"* but it has been held that, where 
the question is left to the trial court or the clerk, 
his determination on the justification of the sure-. 
ties cannot, in the absence of statutory authority, 
be reviewed by the appellate court, but is conelu- 


sive.’4 


[§ 1433] 


71. Midland R. Co. v. Wilcox, 111 
Ind. 561, 12 NE 513; State v. Judge, 
111i La. 71,.35 S 389; McSweeney v. 
Blank, 107 La. 292, 31 S 636; State v. 
Judge Sixth Dist. Ct., 30 La. Ann. 
1014; Snyder v. Zimmerman, 1 Penr. 
& W. (Pa.) 298. See supra § 1202. 

Approval. see infra § 1436. 

72. Kreling vy. Kreling, 116 Cal. 
458, 48 P 383; State v. Cook, 51 Nebr. 
822, 71. N'W 733 (holding that, under 
the statute of that state, where an 
appellant is entitled to supersede the 
judgment or order appealed from by 
giving a bond, it is the duty of the 
clerk to pass on the sufficiency of 
the sureties on such bond when pre- 
sented, and, if found sufficient, to 
approve the same, notwithstanding 
the district court has refused a su- 
persedeas). 

73. Siate v. Rightor, 36 La. Ann. 
711; Kirby v. Collins, 5 Wash. 682, 
32 P 769. See generally supra $8 
1199 et seq, 1249, 1274. 

74, Kreling v. Kreling, 116 Cal. 
458, 48 P 383; Moore vy. Olin, 6 Mich. 
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Appeal or cost bond as suffl- 
cient Boro oleae sapien or stay see su- 
pra § 14 

aerasaeie or stay bond or wun- 
dertaking combined with or operat- 
ing as appeal bond or undertaking 
see supra § 1231. 

76. U. S.—Stafford v. Union Bank, 
16 How. 135, 14 L. ed. 876; Catlett v. 
Brodie, 9 Wheat. 553, 6 L. ed. 158; 
Loy v. Alston, 172 Fed. DOES CCA 
578; Fuller v. Aylesworth, 75 Fed. 
694, 21 CCA 505 (under Supr. Ct. Rule 
No. 29); National Bank v. McGahan, 
45 Fed. 280; Massachusetts, ete., 
Constr. Co. v. Cherokee, 42 Fed. 750; 
Holladay’s Case, 28 Fed. 117. 

Ala.—Ex p. Sibert, 67 Ala. 349; 
Hughes v. Hatchett, 55 Ala. 539... 

Cal.—Doudell v. Shoo, 159 Cal. 448, 
114 P 579; Credits Commutation Co. 
v. San Dieg o County Super. Ct., 140 
Cal. 82, 73 “Pp 1009; Tolle v. Heyden- 
feldt, 138 Cal. Dian “70 P 1013; Wood- 
Jand Bank v. Stephens, 137 Gal. 458, 
70 P 293; Owen v. Pomona Land, ete., 
Co., 124 ‘Cal. SP otlerde: Galore bles MeMillan 
v. Hayward, 84 Cal. 85, "24 P 151; 
Neale v. San Diego County Super. 
Ct) 77 Cal. 28, 18 P 790; Englund v. 
Lewis, 25 Cal. 337: Winsor Pottery 
Works v. Alameda County Super. Ct., 
Hise Cal 2A> -360;. £09) P* $435 Churchill 
v. More, 7 Cal. A. 767, 96 P 108. 

D. C.—wWhite v. Gonnecticut Gen. 
L. Ins. Co., 34 App. 458. 

Fla. slidgerton v. West, 38 Fla. 338, 
21° S278. 

Ida.—Naylor v. Lewiston, etc., Elec- 
tric R. Co., 14 Ida. 722, 95 P 827, 

Ind. T.—-Ranney-Alton Mercantile 
Co. v. Mineral Belt Constr. Co., 2 Ind. 
T. 134, 48 SW 1028. 

Iowa.—Home Sav., etc., Co. v. Polk 
rene, Dist. Ct., 121° Iowa 1, 95 NW 

22° 

Kan.—Derrington v. Conrad, 7 Kan. 
A. 295, 53 P 881. 

La.—Long v. Chas. A. Kaufman Co., 
127 La. a 53 S 366; Interstate Trust, 
etc., Co. Powell Bros., etc., Co., 124 
La. 624, 50 S 605; Day v. Bailey, 116 
La. 961, 41 8 223; Pelletier v. State 
Nat. Bank, 112 La. 564, 36 S 592; State 
v. Ellis, 110 La. 1042, 35 S 282 (in eject- 
ment; ‘zoverned by Rev. St. § 2157); 
Hart v. Lazarus, 34 La. Ann. 1210; 
State v. Parish Judge Fourteenth Ju- 
dicial Dist., 30 La. Ann. 314; Malain 
v. Judge Third Judicial Dist. Cu, 29 
La. Ann. 793; State v. Judge Orleans 


c. 


His determination 


Amount or Penalty and Condi- 
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tions.”> 


Parish Super. Dist. Ct., 28 La. Ann. 
877; State y. Judge St. Mary Parish, 
27 La. Ann. 231; Marchand vy. Casa- 
nave, 22 La. Ann. 626. 

Mich.—Markham vy. Adsit, 121 Mich. 
573, 80 NW 583. 


Minn.—Scofield v. Scheaffer, 104 
Minn. 127, 116 NW 211. 
Mo.—Parker y. Hannibal, ete, R. 


Co., 44 Mo. 415; Forsee v. Gates, 89 
Taye 577; Gawtry v. Adams, 10 Mo. 
Nebr.—In re Jones, 83 Nebr. 841, 
120 NW 4389; Dovey v. McCullough, 
60 Nebr. 376, 838 NW 171; State v. 
Ramsey, 50 Nebr. 166, 69 NW 758; 
O’Chander v. State, 46 Nebr. 10, 64 
NW 3738; State v. Thiele, 19 Nebr. 220, 
27 NW 109; Gillespie v. Morsman, 
2 Nebr. (Unoff.) 162, 95 NW 1127. 
Nev.—Silver Peak Mines v. Second 
Judicial] Dist: .Cti, 33 Nev. 97) 110°P 
503, AnnCas1913D 587; Rose v. Rich- 
mond Min. Co., 17 Nev. 70, 27 P 1115. 
N. Y.—Concordia Sav., etc., Assoc. 
v. Read, 124 N. Y., 189, 26 NE 347; 
Remsen y. Metropolitan El. R. Co., 17 
App. Div. 637, 45 NYS 536; Albany 
Nat. Sav. Bank v. Slade, 17 App. Div. 
115, 44 NYS 934 [app dism 153 N. Y. 
668 mem, 48 NE 1105 mem]; Eno vy. 
New York EI. R. Co.; 15 App. Div. 
336, 44 NYS 61; Dwyer v. Rorke, 8 
App. Div. 617, 40 NYS 934; Stein- 
back v. Diepenbrock, 5 App. Div. 208, 
39 NYS 137; Hollister v. McNeill, 31 
Hun 629; Matter of Dittrich, 52 Misc. 
277, 102 NYS 1124 [rev on other 
grounds 120 App. Div. 504, 105 NYS 
303]; Albany Nat. Sav. Bank vy. Slade, 
42 NYS 455 [app dism 17 App. Div. 
115, 44 NYS 934]; Briggs v. Brown, 13 
AbbNCas 481; Morss v. Hasbrouck, 
10 AbbNCas 407 [rev on other 
grounds 15 NYWklyDig 308]; Sea Ins. 
Co. v. Ward, 20 Wend. 588. 
N. D.—Schafer v. Olson, 132 NW 
645; Wahpeton Nat. Bank v. Han- 
berg, 10 N. D. 383, 87 NW 1006. 


Or.—Porter v. Small, 62 Or. 574, 
120 P 393, 124°P 649)" 40° LRANS 
LOT e AnnCas19b4C 536; “State ° v. 


Downing, 40 Or. 309, 66 P 917. 

Pa.—Smead v. Stuart, 194 Pato 8, 
45 A 3438; Koecker v. Fidelity Ins. 
Trust, etc., Co., 103 Pa. 331; Savage 
v. Kelly, 11 Phila. 525. 

S. D:—In re Taber, 13 S. D. 62, 82 
NW 398. 

Tex.—Reid v. Fernandez, 52 Tex. 
379; Carter v. Forbes Lith. Mfg. Co., 
22 Tex. Civ. A. 373, 54 SW 926; Qualls 
see Sayles, 18 Tex. "Civ. A. 400, 45 SW 


Wash. —Smith v. Porter, 66 Wash. 
3849, 119 P 824; Washington Water 
Power Co. v. Abacus Assoc., 49 Wash. 
261, 94 P ‘io72: Lazier v. Cady, 43 
Wash. 82, 86 P 209 (bond held suffi- 
cient); Ahrens v. Seattle, 39 Wash, 
168, gi P 558; In re Drasdo, 35 Wash. 
412, THAz 735; Winchester v. Morris, 
Sas ‘Wash. 706, 74 P 361; Lacaff v. 
Dutch Miller Min., etc., Co., 31 Wash. 
D6 T2P W126 State v. King County 
Super. Ct 30 Wash. 219, 70 P 484; 
Graham v. American Surety Coz 28 
Wash. 785, 69 P 365; Title Guarantee, 
etc.,.Co. v. McDonnell, 28 Wash. 359, 
68 P 890; State. v. King County Su- 
per. Ct., 14 Wash. 365, 44 P 859. See 
In re Ninth Ave. North, 139 P .219 
(holding bond sufficient). 

Can.—Alexander y. Walter, 11 West 
LR 26. 

Ont.—Stavert v. Campbell, 25 Ont. 
L. 515, 1 DomLR 689, 21 OntWR 370, 
3 OntwN TELE SOON. OntwR 172, 3 Ont 
WN 591 (statute and rule). 
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The bond or undertaking must be in the 
amount or penalty and on the conditions fixed by 
the statute, or by the court or clerk under the 
directions of the statute, or by rule of court, as 
the case may be, or there can be no supersedeas 
or stay, aud when fixed by the court or clerk the 
amount or penalty and conditions must be such 
as are prescribed by the statute or rule when they 
are so prescribed.*® 
there are special statutory provisions or rules of 


Thus in many jurisdictions 


Appeal or cost bond as a super- 
eucee or stay hond see supra § 


142 
a Statute mandatory as to 
ey eagan -—Iorsee v. Gates, 89 Mo. A. 
[b] The practice in England, in 


case of an appeal from the master of 
the rolls to the lord chancellor, was 
for the party appealing to deposit 
ten pounds, this’ to be paid to the 
other party if the decree was not’ 
materially varied, and the party ap- 
pealing was also required to pay the 
costs of the appeal; and, on appeal 
from the court of ‘chancery to the 
house of lords, the appellant was 
obliged to make a deposit of twenty 
pounds, and give security, by recog- 
nizance, in the sum of two hundred 
pounds, to pay such costs to defend- 
ant in the appeal as the court should 
appoint in case the decree should be 
affirmed. Omaha Hotel Co. v. 
Kountze, 107 U: S378, 2°>SCt 911, 27 
L. ed. 609. 

[c] Judgment against administra- 
tor.—In Michigan, under Comp. L. 
10,855, providing that a stay of pro- 
ceedings upon a judgment for the 
purpose of taking an appeal, ete., may 
be had, if the party applying there- 
for, the judgment being against him, 
shall execute a proper bond, condi- 
tioned, ete., where judgment is ren- 
dered against an administrator as 
such for a certain amount, and against 
him personally for the costs of the 
suit, the judgment for ‘costs is 
against him within the statute, so as 
to entitle him to a stay of proceed- 
ings pending appeal upon giving 
proper bond to pay the judgment for 
costs without giving bond to pay the 
judgment against the estate. Luther 
v. Kent Cir. Judge, 151 Mich: 71, 114 
NW 673. 

[d] Order of court not necessary. 
—(1) Where the statute definitely 
fixes the amount and conditions of 
the bond or undertaking to be given 
in a particular case, and they can- 
not be varied by the court; no order 
of the court as to the bond or under- 
taking is necessary unless required 
by the statute; and even if, accord- 
ing to strict practice under the stat- 
ute, appellant should apply to the 
court for such an order, his failure 
to do so is at most an unprejudicial 
irregularity, where a proper bond or 
undertaking is voluntarily given. 
Wahpeton Nat. Bank vy. Hanberg, 10 
N. D. 383, 87 NW 1006; Gilbert Co. v. 
Husted, 50 Wash. 61, 96 P 835; John- 
son v. Noonan, 16 Wis. 687. (2) In 
Washington an order of court fixing 
the amount of an appeal bond is 
necessary only in cases where a stay 
of proceedings is desired, and the 
appeal is from a final judgment, and 
is other than one for the recovery of 
money. Rockford Watch Co. v. 
Rumpf, 12 Wash. 647, 42 P 213. And 
see Barton v. Wickizer, 41 Wash. 293, 
83 P 312. 

[e] Determination of sufficiency; 
by surrogate.—In Mead v. Jenkins, 4 
(N. Y.) 84, it was held 
that, where the supreme court has 
remitted an appealed case to the sur- 
rogate’s court for further proceed- 
ings, it is for the surrogate’s court to 
determine whether the undertaking, 
given in the supreme court, pending 
an appeal from the supreme court to 
the court of appeals, is sufficient in 
its terms to stay the execution of the 
mandate sent to the surrogate’s court. 
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court, which must be substantially complied with, 
as to the amount or conditions, or both, of super- 
sedeas or stay bonds or undertakings on appeals 


77. See statutory provisions; and: 

U. S.—Stafford v. Union Bank, 16 
How. 135, 14 L. ed. 876 (for amount 
of judgment or decree); Loy v. Als- 
ton, 172 Fed. 90, 96 CCA 578; Fuller 
v. Aylesworth, 75 Fed. 694, 21 CCA 
505 (for full amount of the judgment 
or decree; under U. S. Super. Ct. Rule 
No. 29). 

Ala.—Ex p. Sibert, 67 Ala. 349 
(double amount of judgment or de- 
cree); Hughes v. Hatchett, 55 Ala. 
539: 

Cal.—Credits Commutation Co. v. 
San Diego County Super. Ct., i140 Cal. 
82, 73 P 1009 (double the amount); 
Kreling v. Kreling, 116 Cal. 458, 48 
P 383; Englund v. Lewis, 25 Cal. 337. 

Fla.—State v. Palmer, 57 Fla. 541, 
48 S 638 (sufficient to cover amount 
for which the judgment was ren- 
dered). 

-Mo.—Gawtry v. Adams, 10 Mo. A. 
29 (double the amount). 

Nebr.—State v. Cornish, 48 Nebr. 
614, 67 NW 481 (double the amount). 

N. Y.—Gilroy v. Everson-Hickok 
Co., 120 App. Div. 207, 105 NYS 188 
(for sum directed to be paid). 

Pa.—Smead v. Stuart, 194 Pa. 578, 
45 A 343 (double amount of judg- 
ment, order, or decree). 

Wash.--Smith v. Porter, 66° Wash. 
349, 119 P 824 (double amount of dam- 
ages and costs recovered in judg- 
ment); Carson v. Bunn, 59 Wash. 266, 
109 P 797; Hassett v. Fraternal 
Brotherhood, 59 Wash. 161, 109 P 305; 
Washington Water Power Co. v. Aba- 
cus Assoc., 49 Wash. 261, 94 P 1072; 
Horrell v. California, etce., Home- 
builders’ Assoc., 40 Wash. 531, 82 P 
889; Winchester v. Morris, 33 Wash. 
706, 74 P 361; Loy v. Coey, 31 Wash. 
684, 71 P 552; Graham v. American 
Surety Co., 28 Wash. 735, 69 P 365; 


Title Guarantee, etc., Co. v. McDon-' 


nell, 28 Wash. 359, 68 P 890; Hewitt 
v. Lansdale, 26 Wash. 615, 67 P 354; 
West Coast Mfg., etc., Co. v. West 
Coast Impr. Co., 25 Wash. 627, 66 P 
97, 62 LRA 763; State v. King Coun- 
ty Super. Ct., 14 Wash. 365, 44 P 859 
(holding that the rule applies to any 
appellant, whether he is or is not 
liable to pay the judgment). 


Wyo.—Laughlin y. King, 133 P 
1073. 
[a] Construction and application 


of statutes in general.—(1) A judg- 
ment for the recovery of money, it 
has been said, is one “which adjudges 
a defendant either as an individual 
or in a representative capacity abso- 
lutely liable to pay a sum certain to 
the plaintiff, and awards execution 
therefor, and which may be fully 
satisfied by the defendant by paying 
into court the amount adjudged, with 
interest and costs.” Per Taft, C. J., 
in Fuller v. Aylesworth, 75 Fed. 694, 
700, 21 CCA 505 (construing U. S. 
Supr. Ct. Rule No. 29). (2) The fact 
that the judgment does not involve 
the personal liability of appellant 
does not make it any the less a judg- 
ment for the recovery of money with- 
in the meaning of the statute or rule 
of court. Fuller v. Aylesworth, su- 
pra. (3) In California the provision 
of Code Civ. Proc. § 942, requiring 
an undertaking in double the amount 
of the judgment for a stay of its 
execution if the appeal is from a 
judgment or order directing the pay- 
ment of money, “is applicable to a 
judgment which directs payment by 
the defendant of a specific amount of 
money, and which can be directly en- 
forced by a writ of execution, but 
has no application to a judgment 
which may be satisfied in either of 
two or more modes, or which cannot 
be enforced against the defendant 
until after the plaintiff has exhausted 
another remedy, and where he is per- 
sonally liable for only a deficiency in 
the proceeds of certain property 
which is primarily chargeable there- 
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for.” . Kreling v. Kreling, 
458, 460, 48 P 383; Boob v. Hall, 105 
€ali'418, 38. P. 977; Painter: v.( Painter; 
98: "Gal i625; 33 Pease Churchill] ve 
More, 7 Cal. A. 767, 96 P 108; and 
other cases infra this note. (4) In 
Idaho and North Dakota substantially 
the same rule is recognized. Naylor 
v. Lewiston, ete., Electric R. Co., 14 
Ida. 722, 95 P 827; Schafer v. Olson, 
(N. D.) 1382 NW 645 [expl and dist 
Wahpeton Nat. Bank v. Hanberg, 10 


N. D. 3838, 87 NW 1006]. (5) In 
other jurisdictions, however, such 
‘judgments, orders, or decrees are 


within the statute in so far as they 
direct the payment of money. Flynn 
v. Des Moines, ete., R. Co., 62 Iowa 
521, 17 NW 769; State v. Cornish, 48 
Nebr. 614, 67 NW 481 (holding that 
the judgment or decree need not be 
for the payment of money only, un- 
less the statute so provides); Smead 
v. Stuart, 194 Pa. 578, 45 A 343; Ko- 
ecker v. Fidelity Trust, etc., Co., 103 
Pa. 331; Title Guarantee, etc., Co. v. 
McDonnell, 28 Wash. 359, 68 P 890; 
State v. King County Super. Ct., 14 
Wash. 365, 44 P 859 (where it was 
said “that the statutory bond must 
be given whenever the judgment is 
for the recovery of money, even 
though such recovery is coupled with 
the granting of other incidental re- 
lief’); State v. Snohomish County 
Super. Ct., 11 Wash. 366, 39 P 644; 
and other cases infra this note. (6) 
The following judgments, orders, or 
decrees have been held to be within 
the statutes or rules in particular 
jurisdictions: (7) A judgment or de- 
cree for a money payment, and the 
establishment of a lien on a petition 
to foreclose a mechanic’s or other 
lien. Flynn v. Des Moines, ete., R. 
Co., 62 Iowa 521, 17 NW 769; State v. 
Cornish, 48 Nebr. 614, 67 NW 481; 
State v. King County Super. Ct., 11 
Wash. 366, 39 P 644. (8) A judg- 
ment upon scire facias to foreclose a 
mortgage. Smead v. Stuart, 194 Pa. 
578, 45 A 343; Koecker v. Fidelity 
Trusterete,. Co..nd0s0peaenoote RaleiG 
Hosie ve Gray, 173 °-Pa. 50208 (9) “A 
judgment on a note and for foreclos- 
ure of a mortgage securing the same. 
State v. King County Super. Ct., 14 
Wash. 365, 44 P 859. (10) A judg- 
ment against a county for the 
amount of certain drain warrants 
with a provision for mandamus to 
compel the levy of,assessments ac- 
cording to law upon the lands bene- 
fited by the drains. Fuller v. Ayles- 
worth, 75 Fed. 694, 21 CCA 505. But 
compare U. S. v. New Orleans, infra 
this note. (11) A judgment or decree 
awarding alimony. State v. Cornish, 
48 Nebr. 614, 67 NW 481; Galusha v. 
Galusha, 108 N. Y. 114, 15 NE 63. 
And see infra this note [g]. (12) A 
judgment for costs. State v. Judge 
Fourth Judicial Dist. Ct., 52 La. Ann. 
103, 26 S 769 (holding that, on an 
appeal from an order dissolving an 
injunction, where a devolutive and 
suspensive appeal was granted, and 
the devolutive appeal bond was fixed 
at one hundred dollars, and the sus- 
pensive appeal bond “according to 
law,’ the suspensive appeal was per- 
fected on the giving of a bond for an 
amount one half over and above the 
sum named as_ sufficient to cover 
costs, or for one hundred and fifty 
dollars); City Bank yv. Bangs, 4 
Paige (N. Y.) 285; Smith v. Porter, 
66 Wash. 349, 119 P 824; Carson v. 
Bunn, 59 Wash. 266, 109 P 797; Rus- 
sell v. Graumann, 40 Wash. 667, 82 
P 998; Hewitt v. Lansdale, 26 Wash. 
615, 67 P 354; West Coast Mfg., etce., 
Co. v. West Coast Impr. Co., 25 Wash. 
627, 66 P 97, 62 LRA 763 -(the last 
five cases being on appeal by plain- 
tiff from judgment of dismissal with 
costs taxed at a certain sum). Con- 
tra McCallion v. Hibernia Sav., etc., 
Soc., 98 Cal. 442, 33 P 329. (13) On 
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from judgments or decrees for the recovery or 
payment of money, recovery of a debt, etc.;7" for 
the recovery, delivery, or sale of personal property, 


ilér Cale 


the other hand the following judg- 
ments, orders, or decrees have been 
held not within the statutes or rules 
in the particular jurisdictions: (14) 
A judgment for a deficiency upon con- 
firmation of the sale of real estate 
under a decree foreclosing a mort- 
gage. Kountze v. Erck, 45 Nebr. 288, 
63 NW _ 804. (15) A judgment in 
mandamus against a city, compelling 
the levy of a tax. U.S. v. New Or- 
leans, 8 Fed. 112. But compare Ful- 
ler v. Aylesworth, supra this note. 
(16) A decree declaring void a trans- 
fer of real estate held by a trustee, 
and directing a reference to ascertain 
the value of portions thereof sold to 
bona fide purchasers, and what sum, 
if any, must be paid to reimburse the 
trust estate. Wright v. Miller, 3 
Barb: Chi (Ne Ya) 38825 .6(L7) Ac judas 
ment of the supreme court modifying 
a surrogate’s decree which deter- 
mined the amount of a creditor’s 
claim in a special proceeding for the 
disposition of a decedent’s real estate. 
Mead v. Jenkins, 4 Dem. Surr. (N. Y.) 
84. (18) A judgment. providing that 
defendant pay a certain indebtedness 
on two notes, and, in default, that 
certain real estate be sold, and that, 
if the proceeds are insufficient, a 
judgment for the balance be so dock- 
eted against defendant. Kreling v. 
Kreling, 116 Cal. 458, 48 P 3838. (19) 
A judgment in favor of a vendee of 
land who rescinds his contract, that 
he recover the amounts paid on the 
price and the value of his improve- 
ments, declaring such sum to be a 
lien on the land which is ordered sold, 
and the proceeds to be applied to the 
payment of the amount found due, 
the clerk being directed to docket a 
judgment for the deficiency. Owen v. 
Pomona Land, ete., Co., 124-Cal. 331, 
57 P 71. (20) A judgment for plain- 
tiff, in an action of claim and deliv- 
ery, for possession of certain speci- 
fied personal property, or for a speci- 
fied sum, the value thereof, in case 
delivery could not. be made. Church- 
ill v.. More, 7 Cal. A. 767, 96: P1085 
(21) A decree of distribution of the 
estate of a decedent. In re Kennedy, 
129 Cal. 384, 62 P 64. (22) A judg- 
ment, in an action to foreclose a ven- 
dor’s lien on real property, rendered 
in the form of a personal judgment 
against defendant, but. coupled with 
the usual decree of foreclosure, di- 
recting the sale and application of 
the proceeds upon the amount of re- 
covery adjudged. Schafer vy. Olson, 
(N. D.) 132 NW 645 [expl and dist 
Wahpeton Nat. Bank vy. Hanberg, 10 
N. D. 383, 87 NW 1006]. (23) A 
judgment foreclosing a laborer’s lien 
and directing a sale. Naylor v. Lew- 
iston, etc., Electric R. Co., 14 Ida. 722, 
95 P 827. (24) An order quashing 
an execution. State v. Pierce County 
Super. Ct., 32 Wash. 693, 73 P 779. 
(25) An order in proceedings supple- 
mental to execution, refusing to dis- 
charge a receiver. Johnson y. Joslyn, 
45 Wash. 310, 88 P 324. \ 
[b] In Louisiana (1) to entitle ap- 
pellant to a suspensive appeal, where 
the judgment is for a specific sum, 
he must give a bond for a sum ex- 
ceeding by one half the amount for 
which the judgment was given. Code 
Prac. art 575; Pratt Engineering, etc., 
Co, v. Cecelia Sugar Co., 133 La. 1903, 
63 S 496; Interstate Trust, ete., Co. 
v. Powell Bros., etc., Co., 124 La. 624, 
50 S 605; Reynolds v. Egan, 122 La. 
47, 47 S 3871; Pelletier v. State Nat. 
Bank, 112 La. 564, 36 S 592; Upton v. 
Adeline Sugar Factory Co., 109 La. 
670, 338 S 725; State v. Judge Fourth 
Judicial Dist. Ct., 52 La. Ann. 103, 
26 S 769; Paland v. Chicago, ete. R. 
Co., 42 La. Ann. 290, 7 S 899 (interest 
accrued must be included); Bauer v. 
Lochte, 30 La. Ann. 685; Malain vy. 
Judge Third Judicial Dist. Ct., 29 La. 
Ann, 793 (in both cases, judgment 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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documents, ete.;78 or for the sale or delivery of pos- | gage or other lien, security being required to pro- 


session of real property, or foreclosure of a mort- 


dissolving injunction with damages); 
State v. Judge Fourth Dist. Ct., 
Lia. Ann. 776; Marchand v. Casanave, 


- 52 La. Ann. 626; Armat’s Succ., 20 La. 


Ann. 340; Tournillon v. Ratcliff, 20 La. 
Ann. 179. (2) And the rule applies 
to appeals from an order of seizure 
and sale for a specific sum of money. 
Interstate Trust, etc., Co. v. Powell 
Bros., etc., Co., supra; State v. Judge 
Orleans Parish Seventh Dist. Ct., 22 
La. Ann. 35; Tournillon v. Ratcliff, 
20 La. Ann, 179. (3) A suspensive 
appeal bond must exceed by one half 
the principal and interest of the judg- 
ment, and, where the bond exceeds by 
one half only the principal of the 
judgment, the appeal will be dis- 
missed. Long v. Chas. A. Kaufman 
@o., 127 Lia. 8, 53 -S 366. 

{c] Judgment by whick “debt” is 
recovered.—A decree rendered against 
a married woman, charging her sepa- 
rate estate with the payment of her 


_ promissory note and directing a sale 


of the realty charged, is a judgment 
by which a debt is recovered, within 
the meaning of the statute, and the 
appeal bond, to operate as a stay of 
execution, must be in double the 
amount of the judgment. Gawtry v. 
Adams, 10 Mo. A. 29. 

{d] Effect of garnishment.—Un- 
der the Washington statute requir- 
ing a supersedeas bond on appeal 
from a final judgment for recovery 
of money to be in double the amount 
of the damages and costs recovered 
in such judgment, the amount of the 
pond is determined by the judgment 
in the cause, and is not affected by 
the fact that a writ of garnishment 
has’ been issued, or by the amount of 
funds to which it is directed.~ Rus- 
sell v. Graumann, 40 Wash. 667, 82 P 
998, 5 AnnCas 830. 

[e]. Several defendants.—Where 
separate judgments are rendered 
against each of several defendants, 
hHnd each gives a supersedeas bond 
jn excess of double the-amount of the 
judgment rendered against him, the 
bonds are sufficient. International, 
ete. R: Co. v.- McGehee, ~(Tex. Civ. 
A.) 81 SW 804. : ; 
' [f] Supplementary proceedings.— 
(1) An appeal from an order in sup- 
plementary proceedings requiring the 
judgment debtor to satisfy the judg- 
ment will not be deemed a stay of 
such proceedings, in the absence of 
an undertaking by the judgment debt- 
or for the satisfaction of so much o1 
the order as might be affirmed, since 
the order is so closely connected with 
the judgment as to be a part thereof 
and fall within Hill Annot.-L, Or. 
538 subd 1, requiring an undertaking 
on appeal from a money judgment, 
in order to stay proceedings, to bind 
the signers to satisfy the judgment, 
if affirmed. State v. Downing, 40 Or. 
309° 584 P- 8635" 66) -P 917.-. (2) But 
where an appeal is not taken from 
the original judgment, nor from the 
revival thereof, but from an order, 
in proceedings supplemental to execu- 
tion, refusing to discharge a receiver, 
a supersedeas bond is sufficient, al- 
though not double the amount of the 
judgment, as the statute provides in 
the case of appeals from judgments 
for the recovery of money, since its 
purpose is to stay payments on the 
judgment by the receiver pending the 
appeal, and net to secure the judg- 
ment. Johnson v. Joslyn, 45 Wash. 
810, 88 P 324. 

{g] Judgment or decree awarding 
alimony.—(1) In Nebraska, under a 
statute requiring a supersedeas bond 
on appeal from a judgment, decree, 
or final order directing the payment 
of money to be in double the amount 
of the judgment, decree, or order, it 
is held that the bond on appeal from 
a decree awarding alimony must be 
in double the amount of the decree, 
and the court has no authority to fix 
a different amount. State v. Cornish, 


48 Nebr. 614, 67 NW 481. (2) But in 
Iowa the trial court, on appeal from 
a judgment awarding alimony pay- 
able monthly, is not required to fix 
the amount of the bond on the basis 
of what the entire judgment will 
amount to, but may limit the liability 
of the bond to the payment of the 
alimony that will accrue pending the 
appeal, under Code § 4128, providing 
for a stay on appellant’s executing a 
bond conditioned on his paying the 
costs and damages adjudged against 
him on appeal, and. performing the 
judgment appealed from if it is af- 
firmed, but providing further that, if 
the bond is intended to stay proceed- 
ings on only a part of the judgment 
or order, it shall be varied so as to 
secure the part stayed alone. MRus- 
sell v. Russell, 156 Iowa 674, 137 NW 
925. (3) In New York see Galusha 
v. Galusha, 108 N. Y. 114, 15 NE 63. 

[h] Judgment or decree for money 
‘not otherwise secured.” — (1) In 
some jurisdictions the statutes or 
rules of court as to the amount and 
conditions of supersedeas bonds on 
appeal from judgments or decrees for 
the recovery of money apply in terms 
only where the judgment or decree is 
for the recovery of money “not other- 
wise secured,’ the amount in other 
cases being within the discretion of 
the court. U. S. Supr. Ct. Rule No. 
29, carrying into effect U. S. Rev. St. 
§ 1000; Se Cins Ct: V Acre RinieauNor 
Ls pars. (2) ihe purpose. of jtiie 
statute and the object of the rule,” 
it has been said, “were, in the event 
of an appeal or writ of error, that 
the appellee or defendant in error 
should, by reason of the stay of pro- 
ceedings demanded by his opponent, 
be fully indemnified for all damages 
and cosis sustained thereby if the 
appeal or writ of error should prove 
ineffectual; in other words, that he 
should sustain no loss in consequence 
of any ineffectual effort to reverse 
the decree or judgment by reason of 
his hand being stayed pending such 
effort. It was not, however, designed 
to give one a better security than he 
had by the decree or judgment. It 
was indemnity, not guaranty of pay- 
ment, that was sought for; indemnity 
for the delay, not additional security 
for the debt.” Louisville, ete., R. Co. 
Vv; -Pope; . 74 Hed. i, =7,, 20, ;C@CA.. 253: 
(3) It has accordingly been held that 
a cCecree which declares a lien in 
favor of a party on specific property 
and requires the payment of a sum 
of money is not a decree for the re- 
covery of money not otherwise se- 
cured within the meaning of the fed- 
eral court rule as to supersedeas 
bonds, Louisville, ete, R. Co. v. 
Pope, supra. (4) There was.a de- 
cision to the contrary, however, in 
Holladay’s Case, 28 Fed. 117 (per 
Deady, J.). (5) A judgment is ‘not 
otherwise secured,” within the mean- 
ing of the rule, when the court has 
not, by reason of a lien on property 
secured to plaintiff otherwise than by 
the judgment, or by reason of actual 
custody of property liable to satisfy 
the claim asserted, the means of mak- 
ing the claim of plaintiff by subject- 
ing specific property. Fuller v. Ayles- 
worth, 75. Fed. 694, 21 CCA 505. (6) 
Therefore a judgment rendered 
against a county for the amount of 
certain drain warrants, with a pro- 
vision for mandamus to compel the 
levy of assessments according to law 
upon the lands benefited by the 
drains, was held to be one “for the 
recovery of money not otherwise 


secured.” Fuller vy. Aylesworth, 
supra. 
78. See statutory provisions; and 


cases infra this note. 

[a] In California, (1) if the judg- 
ment or order appealed from directs 
the assignment or delivery of docu- 
ments, or personal property, the thing 
required to be assigned or delivered 


tect appellee or defendant in error against loss 


must be placed in the custody of an 
officer or receiver to be appointed by 
the court, or else an undertaking 
must be given in an amount to be 
fixed by the court to the effect that 
appellant will obey -the order of the 
appellate court on the appeal; and if 
the judgment or order appoints a re- 
ceiver the undertaking must be to the 
effect that appellant will pay all dam- 
ages sustained by reason of the stay; 
and, if it directs the sale of per- 
sonal property on foreclosure of a 
mortgage thereon, the undertaking 
must be to the effect that appellant 
will on demand deliver the property 
to the proper officer, or in default of 
such delivery pay to such officer the 
full value of the property at the date 
of the appeal, the amount of the un-+ 
dertaking in either of the cases men- 
tioned to be fixed by the judge or 
court’ Code Civzs Proc, $2 943-35 Ang 
see Bateman v. San Francisco Super. 
Cts, 139+ Call T4@ 72) P- 922-5 Tolle ve 
Heydenfeldt, 138 Cal. 56, 70 P 1013; 
Jacobs v. San Joaquin County Super. 
Ct., 133 Cal. 364; 65 P 826, 85 AmSR 
204 (order appointing receiver); Ex 
pi Clancy, 90.Cal, 5539-27 Po4it ae) 
An appeal by an insolvent from an 
order adjudging him guilty of con- 
tempt for not complying with an or- 
der dirécting him to turn over cer- 
tain assets to a receiver, and com- 
mitting him to the custody of the 
sheriff until he should comply with 
such order, was held to be, in effect, 
an appeal from an order directing the 
delivery of personal property, within 
the meaning of the statute. Ex p. 
Clancy, supra. (3) The statute does 
not apply on an appeal from a judg- 
ment foreclosing a pledge given as 
collateral security for a note and di- 
recting a sale of the pledged prop- 
erty (Rohrbacker v. San Francisco 
Super. Ct., 144 Cal. 631, 78 P 22), (4) 
or from a decree of distribution of 
the estate of a decedent (In re Ken- 
nedy, 129 Cal. .384, 62 P 64). (5) 
Formerly an ordinary undertaking 
was held sufficient on appeal from a 
judgment foreclosing a mortgage on 
personal property. Snow v. Holmes, 
64 Cal. 232, 30 P 806. 

[b] Sale of perishable property.— 


[In California a judgment directing 


the sale of perishable property can- 
not be stayed on appeal without a 
stay bond by viriue of Code Civ. 
Proc. § 949, authorizing a stay on ap- 
peal on the giving of the ordinary 
appeal bond in cases not provided 
for in other sections of the code, ex- 
cept where the judgment directs the 
sale of perishable property. Tolle v. 
Heydenfeldt, 138 Cal. 56, 70 P 1013. 
[ec] In Florida, where the judg- 
ment appealed from is in part other 
than a money judgment, the statute 
requires the amount and conditions 
of the supersedeas bond to be fixed 
by the court (Rey. St. [1906] § 1701); 
and on a writ of error by plaintiff in 
replevin, to whom the property has 
been delivered by the officer levying 
the writ, to review a judgment for 
defendant, a bond given for the pur- 
pose of superseding the judgment 
should be conditioned in the alterna- 
tive, so as to obligate the parties giy- 
ing it either to deliver possession of 
the Specific property, with damages 
for its detention and costs, or to pay 
the amount adjudged as its value, to- 
gether with interest and costs, as the 
obligee in the bond may elect, since 
an election is given by Rev. St. 
(1906) §§ 2188, 2189, to defendant in 
a replevin suit in whose favor judg- 
ment has been rendered, of suing out 
either a writ of possession for the 
specific property or an _ execution 
against the defeated plaintiff and the 
sureties on his replevin bond for the 
adjudged value of the property and 
costs, and such right of election con- 
tinues during the pendency of the 
cause in the appellate court on writ 
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of revenue, waste, deterioration, 


of error. Wheeler, ete., Mfg. Co. v. 
Johns, 37 Fla. 262, 20 S 236. 

{d] In Louisiana, (1) if the judg- 
ment decrees the delivery of some 
movable of a perishable nature, the 
bond must exceed by one half the 
estimated value of such movable. 
Code Prac. art 576; State v. Judge Or- 
leans Parish Second Dist. Ct., 29 La. 
Ann. 838. (2) But this statute does 
not apply on appeal from a judgment 
on an application for writ of man- 
damus to compel defendant corpora- 
tion to issue a share of stock, as the 
statute refers to tangible, movable 
property of a perishable nature, and 
not to mere incorporeal rights, and 
the mere.fact that the value of the 
stock is variable does not render it 
perishable. Hannay v. New Orleans 
Cotton Exch., 112 La. 998, 36 S 831. 

{e] In Nebraska where a decree 
awards plaintiff a personal judgment 
against defendants, and also directs 
the sale of pledged property by way 
of foreclosure, defendants may su- 
persede that portion of the decree 
providing for foreclosure of the 
pledge without superseding the mon- 
ey judgment, and in such case it is 
in the discretion of the district court 
to fix the amount and conditions of 
the bond. State v. Baxter,,4 Nebr. 
(Unoff.) 869, 96 NW 647. 

{f] In New York (1) an appeal 
from a judgment for the recovery of 
a chattel does not stay the execution 
of the judgment until appellant gives 
an undertaking, in a sum to be fixed 
by the court or judge, to the effect 
that he will obey the direction of the 
appellate court upon the appeal. Code 
Civ. Proc. § 1329. And an undertak- 
ing in such a case not in the form 
prescribed is not good as a statutory 
undertaking. Goodwin v. Bunzl, 102 
N. Y. 324, 6 NE 399. See also under 
this section Dunseith y. Linke, 10 
Daly 363. (2) But this section does 
not apply where the property replev- 
jed has been sold and the judgment 
for defendant in the replevin suit is 
a money judgment. In such case the 
stay of execution is properly condi- 
tioned on the filing of the undertak- 
ing provided for by § 1237, in case of 
appeal from a judgment for money. 
Gilroy v. Everson-Hickok Co., 0 
App. Dive 207, 105 -NYS, 188. y¢3)" It 
is also provided in New York that 
an apveal from a judgment or order 
directing the assignment or delivery 
of a document, or of personal prop- 
erty, shall not stay execution of the 
judgment or order, until the thing 
directed to be assigned or delivered 
is brought into the court below or 
placed in the custody of an officer or 
receiver designated by that court, or 
appellant gives an undertaking to 
obey the direction of the appellate 
court on the appeal, in a sum to be 
fixed by the court or judge. Code 
Civ. Proce. § 1328; Ryan v. Webb, 39 
Hun 435. (4) A judgment directing 
the delivery of shares of stock by a 
defendant to plaintiff is within the 
statute. Dady v. O’Rourke, 65 App. 
Divs (465, (2 NYS) $27.) /€5) But, this 
section is inapplicable, it seems, to 
a judgment annulling the charter of 
a corporation and providing for the 
appointment of a receiver of the cor- 
porate property’ and _ distribution 
thereof. Peo. v. North River Sugar 
Refining Co., 6 NYS 408, 23 AbbNCas 
311. (6) Under the old code of pro- 
cedure, by which the terms of the 
security for stay was left to the 
court, it was held that, on appeal 
from a judgment directing the de- 
livery of personal property such as 
would depreciate by time and use, a 
stay of proceedings would not be 
granted upon an undertaking merely 
to obey the order of the court on ap- 
peal, but appellant must give in- 
demnity for the use and depreciation 
of the property. Read v. Potter, 11 
AbbPr 413. 

79. See statutory provisions; and 
cases infra this note. 
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deficiency on a | sale, ete.” Statutes also contain special provision 


[a] United States oourts.— To 
obtain a supersedeas or stay of exe- 
cution on writ of error from or ap- 
peal to the supreme court of the 
United States to or from a federal or 
state court, a bond must be given, in 
an amount to be fixed by the court 
or judge, to answer all damages and 
costs. U. S. Rev. St. §§ 1000, 1012. 
By U. S. Supr. Ct. Rule No. 29, in 
order to carry this provision into 
effect, it is provided that, “in all suits 
where the property in controversy 
necessarily follows the event of the 
suit, as in real actions, replevin, and 
in suits on mortgages . .. indemnity 
in all such cases is only required in 
an amount sufficient to secure the 
sum recovered for the use and de- 
tention of the property, and the costs 
‘of the suit, and just damages for de- 
lay, and costs and interest on the ap- 
peal;” and under U.+S..C€ir.-\Ct. A« 
Rule No. 13, the same rule applies 
on writs of error from or appeals to 
the United States circuit court of ap- 
peals. See Jerome v. McCarter, 21 
Wall. 17, 22 L. ed. 515; Louisville, 
etc., R> Co. v. Pope, 74 Fed. 1, 20 CCA 
253; Rose v. Richmond Min. Co., 17 
Nev. 70, 27 P 1115 (holding, on an 
application to fix the amount of the 
supersedeas bond on writ of error to 
the supreme court of the United 
States from a judgment of the state 
supreme court, in a case in which the 
possession of a mine was determined, 
the probable value of the undeveloped 
ores contained in the ground, and 
which, but for the supersedeas, would 
naturally be worked, should be taken 
into consideration, and, where the evi- 
dence showed that it was probable 
that there was a large amount of 
such ore, the bond should be fixed to 
cover the damages sustained by rea- 
son of the delay in working the 
“mine). 

{b] In Alabama, on appeal from a 
decree declaring a lien on lands for 
a specific sum, and ordering the reg- 
istrar, on default of payment, to sell 
the land, a bond, to operate as a su- 
persedeas, must be in such sum and 
on such conditions as will indemnify 
appellee from loss in the execution 
of the decree, if affirmed, and cover- 
ing costs, unless there is separate 
security therefor. Ex p. Sibert, 67 
pee 349; Hughes vy. Hatchett, 55 Ala. 

[c] In California, (1) if the judg- 
ment or order appealed from directs 
the sale or delivery of possession of 
real property, the. undertaking by ap- 
pellant for a stay must be against 
waste and to pay for use and occupa- 
tion; and when the judgment is for 
the sale of mortgaged premises, and 
the payment of a deficiency arising 
upon the sale, the undertaking ‘‘must 
also provide’ for the payment of 
such deficiency. Code Civ. Proc. § 
945. And see Flores v. Los Angeles 
County Super. Ct., 167 Cal. 794, 139 P 
73; Southern Pac. Co. v. Los Angeles 
Super. Ct. 167-, Cale250alaowe 60. 
Zappettini v. Buckles, 167 Cal. 27, 138 
P 696; Woodland Bank vy. Stephens, 
137 Cal. 458, 70 P 293; Todhunter v. 
Klemmer, 134 Cal. 60, 66 P 75 (eject- 
ment); Wheeler y. Karnes, 130 Cal. 
618, 68 P 62; Hubbard v. University 
Bank, 120 Cal. 632, 52 P 1070; Kreling 
Ve, Kréling, aaadGe Cally 45800 ake ao ear 
Ogden v. Davis, 116 Cal. 32, 47 P 772; 
Central Lumber, ete., Co. v. Center, 
107 Cal. 193, 40 P 334 (appeal from 
decree foreclosing mechanic’s lien); 
Boob v. Hall, 105 Cal. 413, 38 P 977 
(foreclosure of mortgage; a leading 
case); Gutierrez v. Hebbard, 104 Cal. 
103, 37 P 749; Hoppe v. Hoppe, 99 
Cal. 536, 34 P 222; McMillan v. Hay- 
ward, 84 Cal. 85, 24 P 151; Neale v. 
San Diego County Super. Ct., 77 Cal. 
28, 18 P 790; Corcoran v. Desmond, 71 
Cal. 100, 11 P 815 (foreclosure of me- 
chanic’s lien); Englund v. Lewis, 25 
Cal. 387. (2) Under this statute, in 
an action to foreclose a mortgage, 
where judgment for deficiency is 


waived, and a receiver of rents and ~ 


profits has been appointed, leaving 
the tenant of the mortgagor in pos- 
session, although no bond for de- 
ficiency or for the value of the use 
and occupation is required upon ap- 
peal by the mortgagor from the de- 
cree, yet, in order to stay execution 
thereof, a bond must be given against 
waste, notwithstanding the tenancy 
may expire pending’ the appeal. 
Woodland Bank y. Stephens, 137 Cal. 
458, 70 P 293. (3) And a defendant 
in foreclosure who is residing on the 
mortgaged premises, but who holds 
in subordination to another, cannot 
have a stay of execution without giv- 
ing the undertaking prescribed by the 
statute; nor can the person in subor- 
dination to whom the property is held 
have a stay without giving such un- 
dertaking. McMillan v. Hayward, 84 
Cal. 85,24 P 151 (real property of 
decedent in possession of widow and 


children pending administration of | 


estate). (4) But the statute, in so 


far as it requires security against © 


waste and for payment for use and 
occupation, does not apply where ap- 
pellee, and not appellant, is in pos- 
session pending the appeal. Owen v. 
Pomona Land, etc., Co., 124 Cal. 331, 
57 P 71. (5) And it does not require 
security for payment of deficiency 
upon a sale except where the judg- 
ment is for a sale of mortgaged prem- 
ises and for payment of a deficiency 
arising thereon, security against 
waste and for use and occupation be- 
ing suificient in other cases. Owen 
v. Pomona Land, etc., Co. supra; 
Kreling v. Kreling, 116 Cal. 458, 48 
P 383; Painter v. Painter, 98 Cal. 625, 
33 P 483; Englund vy. Lewis, 25 Cal. 
337. See also Root v. Bryant, 54 Cal. 
182. (6) The statute does not apply 
at all therefore, where a vendee of 
land in possession rescinds and re- 
covers judgment for the amounts 
paid on the price, and for the value 
of his improvements, for which 
amounts the land is directed to be 
sold. Owen v. Pomona Land, ete., 
Co., supra. (7) Nor does it apply on 
appeal from a judgment in an action 
to recover water rights conferring 
upon plaintiffs the right to lay a pipe 
through lands of defendant (Daly v. 
Ruddell, 129 Cal. 300, 61 P 1080); (8) 
or from a final order of condemnation 
of land for water supply, in an ac- 
tion by a city therefor, made after 
the judgment awarding damages has 
been affirmed, adjudging that the 
damages and costs awarded to de- 
fendants have been paid (Los Ange- 
les _v. Pomeroy, 132 Cal. 340, 64 P 
477). (9) Form of order for stay and 
undertaking see Wheeler v. Karnes, 
130 Cal. 618, 63 P 62; Ogden v. Davis, 
116 Cal. 32, 47 P 772; Boob v. Hall, 
105 Cal. 413, 38 P 977. 

[d] In Florida an ordinary. real 
estate mortgage foreclosure proceed- 
ing is in part at least other than a 
money decree within Gen. St. (1906) 
§§ 1701, 1909, regulating supersedeas 
bonds and authorizing the court to 
determine the amount and conditions 
if the judgment is in whole or in 
part other than a money judgment. 
State v. Palmer, 57 Fla. 541, 48 S 638. 

[e] In Idaho, (1) if the judgment 
or order appealed from directs the 
sale or delivery of possession of real 
property, the undertaking for a stay 
must be in a sum. to be fixed by the 
judge, and conditioned that appellant, 
during his possession of the property, 
will not commit or suffer waste 
thereon, and for payment of the value 
of the use and occupation; and when 
the judgment is ‘for the sale of 
mortgaged premises,” and the pay- 
ment of a deficiency arising upon the 
sale, the undertaking must also pro- 
vide for the payment of such_defi- 
ciency. Rev. St. § 4813. (2) Under 
this statute there must be an under- 
taking against waste and for pay- 
ment of the value of use and occupa- 
tion to effect a stay on appeal from 
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a judgment foreclosing a mechanic’s |] dency of such appeal commit, or suf- 


or laborer’s lien and directing a sale 
on foreclosure of such lien, but the 
latter part of the section in relation 
to the sale of mortgaged premises has 
no application, and the undertaking is 
not required to cover any deficiency 
that may arise upon the sale. Nay- 


ior _v. Lewiston, etc., Electric R. Co., 


14 Ida. 722,95 P 827. 

{[f] In Louisiana, (1) if the judg- 
ment decrees the delivery of real 
estate, not of a perishable nature, 
security is required to an amount 
exceeding by one half the estimated 
value of the revenue to be derived 
from such real estate, pending suit, 
and for such further amount as the 
judge may determine as surety for 
any injury or deterioration which 
may be caused to the estate by appel- 
lant while in possession of the same. 
Code Prac. art 577; State v. St. Mar- 
tin Parish, 30 -La. Ann. 282; State v. 
Judge Orleans Second Dist. Ct., 29 
La. Ann. 838; State v. Judge Seventh 
Judicial Dist., 22 La. Ann. 589. (2) 
This section only refers to judgments 
decreeing the delivery of real estate. 
It has no application where the judg- 
ment only recognizes the mere status 
of the plaintiff as having an interest 
or ownership in the property in dis- 
pute. State v. Judge New Orleans 
Fourth Dist. Ct., 20 La. Ann. 108. 
(3) And Rey. St. § 2157, providing 
that ne appeal from a judgment in 
an action for ejectment of a tenant 
shall suspend execution, unless de- 
fendant files a special defense alleg- 
ing that the facts contained in his 
answer are true, and gives bond, gov- 
erns in the matter of the amount of 
bond on a suspensive appeal, where 
a tenant against whom ejectment 
proceedings have been taken appeals, 
which amount shall be fixed by the 
judge, and not the above Code Prac. 
art 577. State v. Ellis, 110 La. 1042, 
35 S 282. 

{g] In Montana Code Civ. Proc. § 
1732, authorizing a stay of execution 
pending an appeal from a judgment 
directing the delivery of possession 
of real estate, and authorizing the 
court to fix the amount of the under- 
taking, applies in case of an appeal 
by defendant in ejectment involving 
an unpatented mining claim. State 
v. Second Judicial Dist. Ct., 24 Mont. 
330, 61 P 882. 

{h] In Nebraska, (1) on proceed- 
ings in error, when the judgment or 
final order sought to be reversed di- 
rects the sale or delivery of posses- 
sion of real property, the undertak- 


‘ing, to operate as a supersedeas or 


stay, must be in such sum as may be 
prescribed by a court or judge, and to 
the effect that, during the possession 
of such property by plaintiff in error, 
he will not commit or suffer to be 
committed any waste thereon, and if 
the judgment is affirmed he will pay 
the value of the use and occupation 
of the property from the date of the 
undertaking until the delivery of the 
possession pursuant to the judgment, 
and all costs. Code Ciy. Proc. § 588 


subd. 3. And see Collins v. Brown, 
64 Nebr. 173, 89 NW 754; State v. 
Ramsey, 50 Nebr. 166, 69 NW 758; 


and other cases infra. (2) This stat- 
ute applied to an undertaking given 
on a proceeding in error, as distin- 
guished from an appeal, to supersede 
a decree foreclosing a real estate 
mortgage. Collins v. Brown, supra. 

An undertaking conditioned 
against waste, but not conditioned to 
pay the value of the use and occupa- 
tion, is insufficient. Collins v. Brown, 
supra; Gillespie v. Morsman, 2 Nebr. 
(Unoff.) 162, 95 NW 1127. (4) By 
another provision in this state, in or- 
der that an appeal in an equity case 
may operate as a supersedeas, where 
the judgment, decree, or order directs 
the sale or delivery of possession of 
real estate, appellant must give bond 
in such sum as the court or judge 
shall prescribe, conditioned that he 
will prosecute such appeal without 
delay and will not during the pen- 


fer to be committed, any waste upon 
such real estate, [and pay all costs 
and if the appeal be from an order of 
confirmation of sale the bond shall 
be further conditioned if the appel- 
lant will pay to the purchaser the 
value of the use and occupation of 
the property from the date of the 
undertaking until the delivery of the 
possession if the order appealed from 
be affirmed]. Code Civ. Proc. § 677 
subd 38, as amended by L. (1903) ¢ 
126, by adding the words in brackets. 
And see Escritt v. Michaelson, 73 
Nebr. 634, 103 NW 300, 106 NW 1016, 
10 AnnCas 1039; State v. Ramsey, 50 
Nebr. 166, 69 NW 758; Kountze v. 
Erck, 45 Nebr. 288, 63 NW 804; State 
v.. Thiele, 19 Nebr. 220, 27, NW 109. 
(5) This section applies on appeal 
from a decree foreclosing a_ real 
estate mortgage (Johnston vy. Craig, 
61 Nebr. 98, 84 NW 606; Kountze v. 
Erck, supra); (6) from a judgment 
for deficiency and awarding execu- 
tion upon confirmation of a sale un- 
der a decree foreclosing a mortgage 
(Kountze v. Erck; supra); (7) or 
from an order directing a receiver 
to sell the real estate of a bank 
(State v. Fawcett, 58 Nebr. 3871, 78 
NW 636). (8) But the statute con- 
templates appeals only by the owner 
or party in possession. Penn Mut. L. 
Ins. Co. v. Creighton Theatre Bldg. 
Co. x01 . Nebriy. 659.0 Tl NIWi. 29-98-19) 
And it has no application therefore 
to an appeal by a purchaser from an 
order setting aside a judicial sale 
and directing a resale. Penn Mut. L. 
Ins. Co. v. Creighton Theatre Bldg. 
Co., supra. (10) Nor does this pro- 
vision apply to an appeal from an 
order granting a writ of assistance 
after a foreclosure sale and execution 
of a sheriff’s deed,\ directing the sher- 
iff to put the purchaser in possession 
(Escritt v. Michaelson, 73 Nebr. 634, 
103 NW 300, 106 NW 1016, 10 AnnCas 
1039); (11) or to an appeal from an 
order appointing a receiver in a fore- 
closure proceeding (Lowe v. Riley, 57 
Nebr. 252, 77 NW 758; State v. Stull, 
49 Nebr. 739, 69 NW 101; Home F. 
Ins. Co. v. Dutcher, 48 Nebr. 755, 67 
NW 766). 

{iJ Im Nevada (1) the execution 
of a judgment or order directing the 
sale or delivery of possession of real 
property is not stayed on appeal un- 
less appellant gives an undertaking, 
in a sum to be fixed by the judge of 
the court by which the judgment or 
order was rendered or made, not to 
commit or suffer waste, and to pay 
the value of the use and occupation 
of the property, ete. Comp. L. § 3440; 
Practice Act § 345. (2) The statute 
applies on appeal from a judgment 
for plaintiff, in an action to recover 
possession of certain mines under a 
contract giving him the right to take 
possession and work the mines, and 
an ordinary three-hundred-dollar cost 
bond cannot operate as a stay. Silver 
Peak Mines vy. Second Judicial Dist. 
Ct., 33 Nev. 97, 110 P 503, AnnCas1913 
D 587. 

[ij] ‘In New York (1) for a stay 
on appeal from a judgment or order 
which directs “the sale or the deliv- 
ery of the possession of real prop- 
erty, or entitles the respondent to 
the immediate possession thereof,” 
the code requires an undertaking by 
appellant “that he will not, while in 
possession of the property, commit, 
or suffer to be committed, any waste 
thereon; and if the property is in his 
possession or under his control, the 
undertaking must also provide that 
if the judgment or order is affirmed 
or the appeal is dismissed, and there 
is a deficiency upon a sale, he will 
pay the value of the use and occupa- 
tion of such property ... from the 
time of taking the appeal until the 
delivery of the possession thereof, 
pursuant to the judgment or order, 
not exceeding a specified sum fixed by 
a judge of the court below.’ The 
section then provides in another sen- 
tence: “If the judgment directs a 
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sale of real property upon the fore- 
closure of a mortgage, and an appeal 
is taken by a party against whom 
payment of the deficiency is awarded 
by such judgment, the undertaking 
must also provide that if the judg- 
ment is affirmed or the appeal is dis- 
missed, the appellant will pay any 
deficiency which may occur upon the 
sale,’ etc. Code Civ. Proc. § 1331, as 
amended by L, (1897) ¢c 119. As to 
the construction and application of 
this provision see Concordia Sav., etc., 
Assoc. v. Read, 124 N. Y. 189, 26 NE 
3847; Werner v. Tuch, 119 N. Y. 632 
mem, 23 NE 573; Church v. Simmons, 
83 N. Y. 261; Sternbach v. Friedman, 
29 App. Div. 480, 51 NYS 1068; Grow 
v. Garlock, 29 Hun (N. Y.) 598; Mu- 
tual L. Ins. Co. v. Robinson, 23 Misc. 
563, 52 NYS 795; Grow v. Snell, 4 
NYCivProc 334. (2) The statute 
applies on appeal from a judgment 
directing a sale in an action to fore- 
close a .mechanic’s lien. O’Sullivan 
v. Connors, 22 Hun 137. And see 
Heagney v. Hopkins, 22 Misc. 549, 49 
NYS 1018 [rev on other grounds 23 
Mise. 608, 52 NYS 207]. (3) But it 
does not apply, as to the provision 
with respect to waste and payment 
for use and occupation, to an appel- 
lant who is not in possession of the 
property. Commercial Bank y. Foltz, 
35 App. Div. 237, 54 NYS 764; Ro- 
senbaum y. Tobler, 31 App. Div. 312, 
53 NYS 722; New York Security, etc. 
Co. v. Saratoga Gas, etce.; Co., 5 App. 
Div. 535, 39 NYS 486; Mutual L. Ins. 
Co. v. Robinson, 23 Misc. 563, 52 NYS 
795; Albany Nat. Sav. Bank v. Slade, 
42 NYS 455 [app dism 17 App. Div. 
115, 44 NYS 934]. See also Quack- 
enbush v. Leonard, 10 Paige 131. (4) 
Nor is it applicable, on appeal from 
a judgment directing a sale of both 
real and personal property, being lim- 
ited in its terms to judgments di- 
recting a sale of real property (New 
York Security, ete., Co. v. Saratoga 
Gas, etce., Co., supra); (5) or on an 
appeal from a judgment annulling the 
charter of a corporation and provid- 
ing for the appointment of a re- 
ceiver of the corporate property and 
the distribution ‘thereof (Peo. v. 
North River Sugar Refining Co., 6 
NYS 408, 23 AbbNCas 311); (6) or 
on an appeal from a judgment of the 
supreme court modifying a surro- 
gate’s decree which determined the 
amount of a creditor’s claim in a 
special proceeding for the disposition 
of decedent’s real property (Mead v. 
Jenkins, 4 Dem. Surr, 84). (7) And 
it applies only on appeals from final 
judgments or orders. On appeals 
from interlocutory judgments or or- 
ders the security, under Code Civ. 
Proc. § 1351, is within the discretion 
of the court. Guibert yv. Saunders, 
13 NYCivProc 220. (8) Under the 
above section, as amended by. L. 
(1879) e 542, and prior to its amend- 
ment, by L. (1897) ¢ 119, it was held 
that, on appeal from a judgment di- 
recting a sale of real property on 
foreclosure of a mortgage, an under- 
taking against waste and for the 
value of the use and occupation of 
the mortgaged premises, under the 
first sentence of said section, oper- 
ated as a stay of proceedings with- 
out an undertaking under the second 
senténce to pay any deficiency which 
might occur upon the sale, the stat- 
ute being construed as leaving it op- 
tional with appellant which form of 
undertaking he would give. Werner 
v. Tuch, 119 N. Y. 6382 mem, 23 NH 
573; Grow v. Garlock, 29 Hun 598; 
Horton y. Childs, 11 NYS 797, 19 NY 
CivProc 103; Grow v. Snell, 4 NY 
CivProc 334. (9) A covenant to pay 
any deficiency, however, was held 
necessary, where appellant was not 
in possession of the property, so that 
the first sentence could not apply to 
him. Albany Nat. Sav. Bank v. Slade, 
42 NYS 455 [app dism 17 App. Div. 
115, 44 NYS 934]. (10) And, under 
the said section, since the amendment 
of 1897, as quoted above, on appeal 
from a judgment directing a sale on 
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in the ease of various other judgments, orders, or de- 
In the absence of a statute to the con- 
trary there can be no supersedeas or stay if the 
bond or undertaking is left blank as to the amount 
or penalty,®*+ unless the blanks are afterward filled 
in by the authority of the parties bound.8? A 
bond omitting a material condition will not operate 
to stay proceedings on the judgment;*? but a sub- 
stantial compliance with the statute as to con- 


erees.®° 


foreclosure of a mortgage, appellant, 
if he is in possession, must give an 
undertaking against waste, and to 
pay for use and occupation in case 
there is a deficiency upon the sale; 
and if a judgment for deficiency has 
been awarded against him, the under- 
taking must also provide for any de- 
ficiency that may occur upon the 
sale, etc: Sternbach v. Friedman, 29 
App. Div. 480, 51 NYS 1068; Mutual 
L. Ins. Co. v. Robinson, 23 Misc. 563, 
52 NYS 795. (11) The statute does 
not apply, however, to an appellant 
from a judgment directing a fore- 
closure sale, who is not in posses- 
sion and against whom no judgment 
for deficiency has been awarded. 
Commercial Bank y. Foltz, 35 App. 
Div. 237, 54 NYS 764; Rosenbaum _v. 
Nobler, "31 “App. Dive, 312," 53) NYS 
722; Mutual L. Ins. Co. v. Robinson, 
23 Mise. 5638; 52 NYS 795. (12) Nor 
does it apply on an appeal from an 
order made long after the judgment 
of foreclosure, which was finally af- 
firmed, directing a resale of the prem- 
ises. Stephens v. Humphries, 20 
NYS 812. 

fk] In North Dakota, (1) if the 
judgment appealed from directs the 
sale or delivery of real property, ex- 
cept in actions for foreclosure of 
mortgages, there must be an under- 
taking, in an amount to be fixed by 
the court or judge, against waste and 
to pay the value of use and occupa- 
tion. Rev. Codes (1905) § 7212. And 
if the judgment directs the sale of 
mortgaged premises the undertaking 
must be conditioned for the payment 
of any deficiency that may arise upon 
the sale, and costs and damages. 
Rev. Codes (1205) § 7213. .(2) Sec- 
tion 7212, supra, applies on appeal in 
an action for foreclosure of a ven- 
dor’s lien on real estate, in which 
judgment is rendered in the form of 
a personal judgment against defend- 
ant, coupled with the usual decree of 
foreclosure directing the sale of the 
real estate and application of the 
proceeds upon the amount of the re- 
covery adjudged. Schafer v. Olson, 
132 NW 645. 

[1] In Oregon, (1) if the judg- 
ment or decree appealed from is for 
the recovery of possession of real 
property, for a partition thereof, 
or the foreclosure of a lien there- 
on, the undertaking, in a sum 
to be fixed by the court or judge, 
must be conditioned against waste 
and to pay the value of the use 
and occupation; and if the decree 
is for the foreclosure of a lien, 
and also against the person for the 
amount of the debt secured thereby, 
the undertaking must also be to the 
effect that appellant will pay any 
portion of the decree remaining un- 
satisfied after sale of the property 
upon which the lien is foreclosed. 
Hora wer Oras -obis isubds 2st peeCen 
And this provision applies on appeal 


by plaintiff, in a proceeding to ad-' 


judicate water rights, from a judg- 
ment decreeing to defendant the right 
to use a certain number of inches of 
water for irrigation, since Lord L. 
Or. § 6545 declares all flumes and 
ditches affixed to the soil, construct- 
ed under the act, to be real estate, 
and § 6668 makes all water used for 
irrigation purposes appurtenant to 
the land. Porter v. Small, 62 Or. 
574, 120 P 393, 124 P 649, 40 LRANS 
1197, AnnCasi1914C 536. 

[m] In Washington, on appeal by 
defendant from a judgment for pos- 
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render the 


conditions have 


session of land and rent thereof, the 
bond, in order to operate as a super- 
sedeas or stay, must be conditioned 
“that the appellant will satisfy and 
perform the judgment or order ap- 
pealed from in case it shall be af- 
firmed, and any judgment or order 
which the supreme court may ren- 
der or make, or order to be rendered 
or made by the superior court, and 
(where such condition is applicable) 
shall pay all rents of or damages to 
property accruing during the pend- 
ency of the appeal, out of the pos- 
session of which any respondent 
shall be kept by reason of the ap- 
peal.” Ballinger Annot. Codes & St. 
§ 6506. See Northwestern, etce., Hy- 
potheek Bank v. Griffitts, 17 Wash. 
98, 49 P 223 (holding that this pro- 
vision was substantially complied 
with by a bond conditioned that ap- 
pellant would “abide the order of the 
court on such appeal, and pay all 
rents and other damages accruing to 
the plaintiff during this appeal, not 
exceeding the amount of Four Hun- 
dred Dollars’’). 

80. See statutory provisions; and 
cases infra this note. 

[a] Judgment, decree, or order 


dissolving injunction.—J. B.  Lev- 
ert’ ‘Coh “ve John TT  Moore® Plant- 
ine COnMeLsen Mua. LOOT eaO om Semel oS 


O’Chander v. State, 46 Nebr. 10, 64 
NW 373. 

[b] Judgment overruling motion 
to quash execution.—Parker v. Han- 
nibal, etc., R. Co., 44 Mo. 415. 

SI. Gibbs =v. Krost, 4 Ala. 720; 
McGuirk v. Marchand, 45 La. Ann. 
732, 18 S 161. See also supra § 
VDD 76 

[a] Contra under statute. — But 
under a statute providing that no 
bond or written undertaking ‘taken 
by any officer in the discharge of 
the duties of his office, shall be void 
for want of form or substance... 
but the principals and sureties shall 
be bound by such bond, recognized or 
written undertaking, to the full ex- 
tent contemplated by the law requir- 
ing the same; and the sureties to 
the amount specified in the bond,” 
ete., if a supersedeas or stay bond 
specifies no amount or contains no 
penalty, but is executed by the par- 
ties and accepted by the officer for 
such purpose, it will have the force 
and effect of such a bond, notwith- 
standing the defect. Ward v. Buell, 
18 Ind. 104, 81 AmD 349. 

82. See infra § 1435. 

83. Cal.—Hoppe v. Hoppe, 99 Cal. 
536, 34 P 222. 

Ind. T.—Ranney-Alton Mercantile 
Co. v. Mineral Belt Constr. Co., 2 Ind. 
T. 134, 48 SW 1028. 

Iowa.—Home Sav., ete., Co. v. Polk 
County Dist. Ct., 121 Iowa 1, 95 NW 
222 

Nebr.—Walker v. Fitzgerald, 69 
Nebr. 52, 95 NW 32; Carson v. Jansen, 
65 Nebr. 4238, 91 NW 2398; State v. 
Ramsey, 50 Nebr. 166, 69 NW 758; 
O’Chander v. State, 46 Nebr. 10, 64 
NW 3873; State v.. Thiele, 19 Nebr. 
220, 27 NW 109; Gillespie v. Morsman, 
2 Nebr. (Unoff.) 162, 95 NW 1127. 

N. Y.—Hollister v. McNeill, 31 Hun 
629; Albany Sav. Bank v. Slade, 42 
NYS 455 [app dism 17 App. Div. 115, 
44 NYS 934]. 

Tex.—Reid v. Fernandez, 52 Tex. 
379; Carter v. Forbes Lith. Mfg. Co., 
22° Tex. Civ. A. 378, 54. SW 926; 
Qualls v. Sayles, 18 Tex. Civ. A. 400, 
45 SW 839. 


ditions, and perhaps as to the amount or penalty, 
is sufficient,8* and mere clerical errors will not 
bond: or undertaking 
Where the amount or conditions are not prescribed 
by the statute, the court is authorized and re-— 
quired to fix the same, and it should fix such an 
amount and such conditions as will give full pro- 
tection;8* and in such case, if the amount or 


insufficient.®> 


not been prescribed by order of 
And see other cases supra note 


84. Prewitt v. Day, 86 Tex. 166, 
23 SW 982;-Halbert v. Alford, (Tex.). 
16 SW 814; Allison v. Gregory, (Tex. 
A.) 15 SW 416; Moove v. Alston, (Tex. 
A.) 15 SW 47; Northwestern, etc., 
Hypotheek Bank v. Griffitts, 17 Wash. 
TSAO BPP 223s ; 

[a] But the rule de minimis, even 
if it applies to appeal bonds, cannot 
cure a deficieney of thirty-two dollars 
and ninety-one cents in a Ssuspensive 
appeal bond of fifteen thousand and 
thirty-two dollars and ninety-one 
cents. Pelletier v. State Nat. Bank, 
112 La. 564, 36 S: 592. ) 

85. Austin v. Union Pav. etc., Co., 
4 Cal. A. 610, 88 P 731 (clerical error 
in statement of amount). 

86. U. S.—Stafford v. Union Bank, 
16 How. 135, 14 L. ed. 876; Catlett v. 
Brodie, 9 Wheat. 553, 6 L. ed. 158; 


Rondout Nat. Bank v. McGahan, 45. 


Fed. 280; Massachusetts, etc., Constr. 
Co. v. Cherokee Tp., 42 Fed. 750. 
Cal.—Kreling v. Kreling, 116 Cal. 
458, 48 P 383; Winsor Pottery Works 
v. Alameda County Super. Ct., 13 Cal. 
A300) 109) Py 8435 
‘Fla.—Palmer v. Palmer, 41 Fla. 
184, 26 S 640; Edgerton v. West, 38 
Fla. 338, 21 S 278; Wheeler, etc., Mfg: 
Co. v. Johns, 37 Fla. 262, 20 S 2361 
(judge should prescribe both amount 
and conditions). : 
Ill.—Terre Haute, etc., R. Co. y. 
Boones etc., R. Co., 182 Ill. 501, 55 NE 
Iowa.—Home Sav., etc., Co. v. Polk 
Sy Dist. Ct., 121 Iowa 1, 95 NW 
La.—Shay v. Wattigny, 128 La. 193, 
54 S 736 (appeal from dismissal of 
intervention); Wells v. Blackman, 117 
La. 359, 41 S 648; Day v. Bailey, 116 
La. 961, (41 S223: State. ye Judge 
Fourth Judicial Dist. Ct., 52 La. Ann. 
103, 26 S 769 (appeal from order dis-+ 
solving injunction on bond); Meu- 
nier’s jSuce.,,.52, Iva. Ann. 79) 26° °S 


776, 48 LRA 77 (appeal from judg-. 


ment annulling will and probate 
thereof); Hart v.. Lazarus, 34 La. 
Ann. 1210; State v. Judge Fifth Ct., 
Mann. Unrep. Cas. 408; State v. 
Southern Bank, Mann. Unrep. Cas. 226 
(appeal from judgment of forfeiture 
of a bank’s charter). : 
Mich.—Markham v. Adsit, 121 Mich. 
573, 80 NW 583; Richardson v. Rich- 
ardson, 82 Mich. 305, 46 NW 670. 
Mo.—State v. Klein, 137 Mo. 673, 
39 “SW, 272. s 
Nebr.—In re Jones, 83 Nebr. 841, 
120 NW 439; Escritt v. Michaelson, 
73 Nebr. 634, 103 NW 300, 106 NW 
1016, 10 AnnCas 1039; Carson y. Jan- 
sen, 65 Nebr. 423, 91 NW 398; Penn 
Mut. L. Ins. Co. v. Creighton Theatre, 
Bldg. Co., 51 Nebr. 659, 71 NW 279; 
State v. Cornish, 48 Nebr. 614, 67 NW 
481; State Bank v. Green, 8 Nebr. 
297, 1 NW 210; State v. Baxter, 4 
Nebr. (Unoff.) 869, 96 NW. 647. 
Nev.—Silver Peak Mines v. Second 
Judicial Dist. Ct., 33 Nev. 97,110 P 
503, AnnCas1913D 587; Rose v. Rich- 
mond Min. Co., 17 Nev. 70, 27 P.1115. 
N. Y.—Genet v. Delaware, etc., Ca- 
nal Co., 113 N. Y. 475, 21 NE 91; Rem- 
sen v. Metropolitan El. R. Co. 17 
App. Div. 637, 45 NYS 536; HEno v. 
New York El. R. Co., 15 App. Div. 


336, 44 NYS 61; Steinback vy. Diepen- 


brock, 5 App. Div. 208, 39 NYS 137; 
Matter of Dittrich, 52 Misc. 277, 102. 
NYS 1124 [rev on other grounds 120 
App. Div. 504, 105 NYS 303] (appeal 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the court, there can be no supersedeas, and in | fixes the amount or conditions, the court has no 


some states the appeal will be dismissed.87 
the other hand, when the statute itself definitely 


by executrix from order removing 
her and directing her to account to 
her successor). 


ei re Kuntz, 230 Pan OD ato 
S. D.—In re Taber, 13 S. D. 62, 82 
NW 398. 


Va.—Smock vy. Dade, 5 Rand. (26 
Va.) 639, 16 AmD 780. ; 

Wash.—In re Ninth .Ave. North, 
139 P 219; Ahrens v. Seattle, 39 Wash. 
168, 81 P 558; In re Drasdo, 35 Wash. 
412, 77 P 735; State v. King County 
Super. Ct., 30 Wash. 219, 70 P 484; 
Title Guarantee, etc., Co. v. McDon- 
nell, 28 Wash. 359, 68 P 890 (judg- 
ment partly for recovery of money, 
for which bond should be in double 
amount of recovery, and partly for 
other relief, as to which further 
amount of bond should be fixed by 
the court). 


Wis.—Harris v. Snyder, 113 Wis. 
451, 89 NW 660. 
Wyo.—Laughlin v. King, 133 P 


1078. 

And see other cases supra note 76. 

[a] Determination of amount and 
conditions in general.—(1) Under a 
statute providing that thé circuit 
judges shall determine the amount 
-and conditions of supersedeas bonds 
when the judgment to be superseded 
is in whole or in part other than 
a money judgment, the trial judges, 
in determining the amount and con- 
ditions of such bonds, should take 
into consideration the various rights 
adjudicated by the judgment to be 
superseded and accruing by reason 
thereof to the party in whose favor 
it is, and so shape both the amount 
and conditions of such bonds that, ac- 
cording to the circumstances of each 
particular case, they will fully secure 
and protect the obligee in all the 
varied rights accruing to him under 
his suspended judgment. Palmer v. 
Palmer, 41 Fla. 184, 26 S 640. (2) 
In the federal courts an act requiring 
sufficient security that plaintiff in 
error will “prosecute his writ to ef- 
fect, and answer all damages and 
costs, if he fails to make his plea 
good,’ was held not to refer to the 
nature of the claim upon which the 
original judgment was founded, but 
to be descriptive of the indemnity to 
which defendant was entitled if the 
judgment was affirmed. It was also 
held that whatever loss defendant in 
error might sustain by the judg- 
ment not being satisfied after the 
affirmance was the damage for which 
the bond ought to give good and 
sufficient security, without reference 
to the nature of the case. Catlett v. 
Brodie, 9 Wheat. (U. S.) 553, 6 L. ed. 
158. See also Kountze v. Omaha Ho- 
tel? ©o., 010 7a Deis 2383p 2s Cte 914, 72:7 
L. ed. 609; Stafford v. Union Bank, 16 
Fowl 7 CUiie Sr 3b, 4 edt leds 8:76 
(where, adhering to the above con- 
struction of the statute, it was held 
that the amount of the bond on ap- 
peal should be “the amount of the 
judgment or decree, without refer- 
ence to the nature of the suit). (3) 
And in other jurisdictions see Terre 
Haute, etc, RCo: vw Peoria, “ete: 
RieCor{ .82aTl, 501,.55 NE, 377; Rich- 
ardson v. Richardson, 82 Mich. 305, 
46 NW 670; State v. Klein, 137 Mo. 
673, 39 SW 272. (4) On appeal from 
a decree dissolving an injunction, the 
bond for continuance of the injunc- 
tion pending the appeal must be on 
such conditions as will amply pro- 
tect and secure the appellee in case 
of affirmance. Terre Haute, etc., R. 
Coury. « Peoria, \ete., Re Co.;, 182 ' 1. 
501, 55 NE 377 (payment of rental 
from date of dissolution; Rev. St. c 
69 § 22; ¢@ 110 § 68). See also State v. 
Judge Fourth Judicial Dist. Ct. 52 
La. Ann. 103, 26 S 769. (5) On appeal 
from a decree dissolving an injunc- 
tion and dismissing a bill of injunc- 


On 


tion, the bond should be with a con- 
dition to indemnify and save harm- 
less the surety in the injunction 
bond. Cardwell v. Allen, 28 Gratt. 
(69 Va.) 184. (6) On ,appeal from 
order appointing receiver for a cor- 
poration. Home Sav., etc., Co. v. 
Polk County Dist. Ct., 121 Iowa 1, 95 
NW 522. (7) On appeal from judg- 
ment against receiver requiring him 
to turn over certificates of stock. 
Kirkpatrick v. Eastern Milling, etce., 
Cont 3b Weds D5: (8) On appeal 
from order for payment of legacy by 
executor. Markham v. Adsit, 121 
Mich. 573, 80 NW 583. (9) On ap- 
peal from order removing executor. 
Iname, Kuntz, 230) Pash bvni9) sAs 1b: 
(140) On appeal from judgment 
against elevated railroad company 
for past and fee damage to an abut- 
ting owner, and enjoining further 
maintenance of its structure unless 
the same is paid. Eno v. New York 
Hl. R. Co., 15 App. Div. 336, 44 NYS 
61. (11) On appeal from judgment 
enjoining operation of defendants’ 
elevated railrcad in street in front of 
plaintiffs’ premises, unless defendants 
pay plaintiffs a specified sum for 
easements taken. Remsen v. Metro- 
politan El. R. Co., 17 App. Div. 637, 
45 NYS 536. 

[b] Error in fixing amount.—(1) 
Immaterial where defendant in error 
was present and made no objection. 
Clarke v. Eureka County Bank, 131 
Fed. 145. (2) In cases in which the 
judge is required to fix the amount of 
a suspensive appeal bond, his error in 
fixing too small a sum is not imput- 
able to the appellant and will not 
prejudice him. State v. Southern 
Bank, Mann. Unrep. Cas. (La.) 226. 
(3) If the bond given for the amount 
fixed by the court is insufficient, the 
remedy of appellant is by application 
to the court, and he cannot ignore the 
orders of the court and issue execu- 
tion. Christina v. Cusimano, 129 La. 
S738 SNS! Lom. 

{c] Limiting amount of security 
under N. Y. Code Civ. Proc. § 1312. 
National Contracting Co. v. Hudson 
River Water Power Co., 47 Misc. 491, 
94 NYS 187 [rev on other grounds 
110 App. Div. 133,97 NYS 92]. 

[d] Absence or sickness of judge. 
—Under the statute providing for 
performance by any other judge of 
a court of the same jurisdiction as 
the court in which a cause is pend- 
ing, of the duties of the judge of 
the latter court in case of his inabil- 
ity, by reason of absence or sickness, 
to discharge “any duty whatever” 
appertaining to his office, where the 
judge of one judicial circuit, in whose 
court a cause is pending, is unable 
to act by reason of absence or sick- 
ness, the judge of another judicial 
circuit has power to fix the amount 
and conditions of a supersedeas bond 
in such cause. Hathcock v. Société 
Anonyme la Floridienne, 54 Fla. 522, 
45 S 22. 

[e] Necessity for motion.—In 
Missouri a trial judge is not required 
to specify the amount of the bond 
for supersedeas on appeal in the ab- 
sence of an application by motion. 
State v. Klein, 137 Mo. 673, 39 SW 
272; 

[f] Mandamus to fix amount. 
One who has a right to file a bond 
staying proceedings pending an ap- 
peal may compel by mandamus the 
trial judge to order and fix the 
amount of the bond. Winsor Pottery 
Works v. Alameda County Super. Ct., 
13 Cal. A. 360, 109 P 843; In re Taber, 
13; S5,.D. 62, 82 NW 398; State v. 
Sachs, 3 Wash. 96, 27 P 1075. 

{g] Alternative remedies on re- 
fusal of court to fix amount.—A 
party wishing to appeal from the cir- 
cuit court, and entitled to a stay of 
proceedings on filing a proper under- 


authority to fix a different amount or different 
conditions ;** and a condition imposed in addition 


taking, but prevented from so doing 
by a refusal of that court to fix the 
amount of the undertaking, may de- 
lay his appeal and obtain from the 
supreme court a mandamus directing 
the circuit judge to proceed and fix 
the amount, or may perfect his ap- 
peal and obtain an order in the su- 
preme court staying proceedings at 
the circuit, upon the proper statutory 
terms. Northwestern Mut. L. Ins. 
Co. v. Park Hotel Co., 37 Wis. 125. 

[h] Appeal must have been taken. 
—De Leonis v. York, 140 Cal. 333, 
73 _P 1058. See supra § 1398. 

[i] Refusal by a judge of a coun- 
ty_court to fix the amount of under- 
takings to be filed on appeal from an 
order granting letters of administra- 
tion, although a duty which he might 
be compelled to perform, does not 
obviate the necessity of executing 
proper bonds in order to stay further 
proceedings by that court. In re Ta- 
ber, 13 S. D. 62, 82 NW 398. 

[ji] Notice of order fixing amount. 
—An order fixing the amount of a 
stay bond in a foreclosure suit may 
be made ex parte, although it would 
be better practice to give the re- 
spondent an opportunity to be heard: 
Hubbard y. University Bank, 120 Cal. 
632, 52 P1070. 

[k] Second appeal on dismissal of 
first.— Where an appeal has been dis- 
missed, without prejudice, because it 
was improperly taken, the order fix- 
ing the amount of the first under- 
taking for a stay of execution is 
functus officio, and, on the taking of 
a second appeal, it is the duty of the 
court again to fix the amount of the 
undertaking for a stay of execution. 
State v. Second Judicial Dist. Ct., 24 
Mont. 566, 61 P 882. 

87. Day v. Bailey, 116 La. 961, 41 
S 223; Carson v. Jansen, 65 Nebr. 
423, 91 NW 398; State v. Baxter, 4 
Nebr. (Unoff.) 869, 96 NW 647; Mat- 
ter of Dittrich, 52 Misc. 277, 102 NYS 
1124 [rev on other grounds 120 App. 
Div. 504, 105 NYS 303] (under Code 
Civ. Proc. § 2580); Ahrens v. Seattle, 
39 Wash. 168, 81 P 558; In re Drasdo, 
35 Wash. 412, 77 P 735; State v. King 
pouty Super. Ct., 30 Wash. 219, 70 


[a] Effect of approval—But it 
has been held that where bond is. 
given in an amount fixed and upon 
reasonable conditions, and the court 
susequently approves the bond given, 
this is equivalent to an order fixing: 
the conditions as stated in the bond, 
and the irregularity is not prejudi- 
cial. State v. Baxter, 4 Nebr. (Un- 
off.) 869, 96 NW 647. And see Carter 
Vv. Hodge, 6° Mise. 575, 27 NYS “219 
[rev on other grounds 150 N. Y. 532, 
44 NE 1101]. 

When order fixing bond not neces~ 
sary see supra this section note 76. 

88. Derrington vy. Conrad, 7 Kan. 
A. 295, 53 P 881; Forsee v. Gates, 89 
Mo. A. 577; State v. Cornish, 48 Nebr. 
614, 67 NW 481; Horrell v. California, 
etc., Homebuilders’ Assoc., 40 Wash. 
531, 82 P 889 (holding that a bond 
which was for a sufficient amount un- 
der the statute was sufficient, al- 
though the court fixed a greater 
amount, the order of the court being 
unauthorized and nugatory). 

[a] Operates as supersedeas until 
set aside.—It has been held, however, 
that, although the court has no au- 
thority to fix the bond at a less sum 
than double the judgment and costs 
as required by the mandatory pro- 
vision of the statute, yet, if the bond 
is fixed at less than such amount, it 
will operate as a supersedeas until 


Bae aside, Forsee v. Gates, 89 Mo. A. 
oO . 
[b] In louisiana, where, in an 


order granting a suspensive appeal, 
a sum for the amount of the appeal 
bond is named, which sum equals the 
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to those required by the statute is void.8® 

In some jurisdictions the action of the 
lower court in fixing the amount of the bond or 
undertaking for a supersedeas or stay is subject 
to review "in a proper proceeding, 
corrected by the appellate court in case of abuse 


Review. 


of diseretion.®° 


[§ 1434] d. Identification of Judgment or Order. 
A supersedeas or stay bond or undertaking must 
sufficiently identify the judgment, order, or decree 
But an identification, if certain, 
is sufficient, even though it be imartificial;°* and 
where the judgment is otherwise sufficiently de- 


appealed from. 


amount which the law requires for a 
suspensive appeal, and the bond is 
given for such sum, the fact that 
such amount was written in the or- 
der, whereas the court had no au- 
thority to fix the amount, is no rea- 
son for dismissing the appeal. Gras- 
ser v. Blank, 110 La. 493, 34 S 648. 

89. Omaha Hotel Co. v. Kountze, 
LOTS. SHsis ewe Sees oli le27 Mian ved: 
609; Derrington v. Conrad, 7 Kan. A. 
295,53 P 881. Seeinfra XVIII in 4C. J. 

90. Edgerton v. West, 38 Fla. 338, 
21 S 278; Home Sav., etc., Co. v. Polk 
County Dist. Ct., 121 Iowa 1, 95 NW 
622; Fitzpatrick v. Letten, 123 La. 
748, 49 S 494, 17 AnnCas: 197; Hart 
v. Lazarus, 34 La. Ann. 1210; Rich- 
ardson v. Richardson, 82 Mich. 305, 
46 NW 670. See also supra § 1229. 

[a] But not on motion to dismiss 
the appeal, where the case was one 
in which the court was authorized to 
fix the amount, although he fixed it 
at an inadequate amount. Shay v. 
Wattigny, 128 La. 193, 54 S 736. 

[b] Election—See Home Sav., etc., 
Com va eolk County Dist. Ct., 121 
Iowa 1, 95 NW 522 (party electing 
to attack sufficiency in trial court 
where courts have concurrent juris- 
diction barred from review in appel- 
late court). 

[c] Security less than amount of 
decision.— Fixing the appeal security 
ata less sum than the whole amount 
of the decision appealed from will 
generally constitute an abuse of dis- 
cretion. Omaha Hotel Co. v. Kountze, 
LOD MeSeeotes yen SC Ilia Sl sed: 
60975.Hx yp: French, 100 U. 8. 1, 25 
L. ed. 529; Catlett v. Brodie, 9 Wheat. 
(UL, S.). 658,76). ed... 158s “Scott. v. 
Milton, 26 Fla. 52, 7 S 32; Demarest 
v. Beirne, 36 La, Ann. 751. 

[d] Waiver.—Where a party has 
accepted without complaint the rul- 
ing of the trial judge fixing the bond 
required for a suspensive appeal, he 
cannot be heard, on an application by 
the adverse party for a writ of man- 
damus requiring the bond to be in- 
creased, to demand that the amount 
ue reduced. J. B. Levert Co. v. John 

Ty. eons Planting Co., 133 La. 591, 


63S 

: on Fnox County Ct. v. U. S., 131 
U. S. appendix clxvi, 25 L. ed. 191; 
‘New Orleans Ins. Co. v. E. D. ‘Albro 
Co.,,.112 US. 506, -5 .SCt i289,028 i. 
ed. 809; In re Woerishoffer, 74 Fed. 
915, 21 CCA 175; McMichael v. Eck- 
man, 26 Fla. 43, 7 S 365; Jackson v. 
Relf, 24 Fla. 198, 4 S 534; Dinkel v. 
Wehle, 61 HowPr (N. Y.) 159 (where 
it was held that where the under- 
taking and notice of appeal describe 
the judgment appealed from as a 
judgment entered on March 11, when 
in fact the judgment was entered on 
March 12, respondent is not required 
to move to set aside the undertaking, 
but is entitled to disregard it and 
issue execution); White v. Harris, 85 
Tex. 42,19 SW.1077. See also supra 
§ 1218 et seq. 

[a] Judgment not appealed from. 
—A supersedeas bond which, by mis- 
take of the clerk, supersedes a judg- 
ment not appealed from should be 
quashed. Greene v. Buckler, 
382, 19 KyL 286. 
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and may be 


a, 
7 ae ee OP v4 
e a 


[$§ 1433-1436 


scribed and identified, a false description which 
may be rejected as surplusage is immaterial.®* 

e. Execution. 
bond or undertaking must, of course, be properly 
executed by the obligors and at or within the 
proper time; and what has been said in this con- 


A supersedeas or stay 


nection with respect to appeal bonds and under- 


[b] Insertion of amount of judg- 
ment.—The amount of the judgment 
should be inserted in the undertaking. 
Harris v. Bennett, 3 Code Rep (N. 
Y.) 28. See also supra § 1219. 

Amendment or new bond or under- 
taking see infra § 1440. 


92. Forbes v. Porter, 23 Fla. 47, 1 
S 336; Thomas vy. Bienvenu, 35 La. 
Ann. 936; Prewitt v.. Day, 86 Tex. 


166, 23 SW 982; Herndon v. Bremond, 
17 Tex. 432; Acker v. Alexandria, etc., 
R. Co., 84 Va. 648, 5 SE 688 (where 
it was held that a bond reciting the 
judgment as that of “the circuit 
court of Alexandria,’ omitting the 
words “the city of,” was not vitiated 
EP eda omission). And see supra § 


93. White v. Boreing, 69 SW 951, 
24 KyL 738. 


94. See supra § 1233 et seq. 

[a] Must be executed within pre- 
scribed time.—O’Brien v. D’Heme- 
court, 118 La. 996, 43 S 654. See 


supra §§ 1234, 1426. 


{b] Signature by appellant not 
necessary in some _ jurisdictions. 
Walker v. Williams, 88 N. C. 7. See 


supra § 1235. 

[c] Execution on Sunday.—A su- 
persedeas bond is not invalid merely 
because it was executed on Sunday, 
if it was not delivered to the one to 
whom it was payable until a week 
day. Babcock v. Carter, 117 Ala. 575, 
pppoe 487, 67 AmSR 193. See supra § 

{d] Execution in blank—As a 
rule the bond or undertaking may be 
executed in blank as to amount, con- 
ditions, or other material matters, 
and afterward filled in by the clerk 
or another by authority of those to 
be bound by it. Gibbs v. Frost, 4 
Ala. 720; Lindon v. Sewell, 5 KyL 
304; State v. Judge First Dist., 19 
La. 174. But compare Bowes v. 
ae 33 Md. 535. See also supra § 


[e] Signers of a supersedeas bond 
on condition that other signatures 
shall be obtained before it is filed, 
having delivered the bond to the ap- 
pellant without notifying the clerk 
of the condition, are estopped to deny 
the validity of the bond because it is 
filed without performing the condi- 
tion. Rushing y. Citizens’ Nat. Bank, 
(Tex. Civ. AL) 160"S W337: 

[f] Place of execution.—A super- 
sedeas bond must be executed in the 
office of the clerk of the supreme 
court or of the court below, when 
this is required by statute. Mills v. 
Conner, 1 Blackf. (Ind.) 5. 

Delivery or filing as determining 
place of execution see infra § 1437. 

95. U. S.—Omaha First Nat. Bank 
Vv. Omaha, 196) UES. 787 24 in. ved. 
881; O’Reilly vy. Edrington, 96 U: S: 
724, 24 L. ed. 659; Gay v. Hudson 


River Electric Power Co., 190 Fed. 
sates ea ay a v. Morgan, 72 Ala. 
Iil.—Holmes v. Chicago, 205 Il. 


536, 68 NE 1109. 
Ind.—Burk vy. Howard, 15 Ind. 219. 
Ky.—Covington Short Route R. 
Transfer. Co. v.. Piel,.6 SW 122, 9 
KyL 665. 


takings generally is 

[§ 1436] f. Approval. 
for a supersedeas or stay on appeal or error, like 
an ordinary appeal bond or undertaking, must be 
properly approved by the court, judge, or clerk, 
when it is so required by statute ®> or rule of 


equally applicable here.®* 
A bond or undertaking 


N. Y.—Matter of Dittrich, 52 Mise. 
277, 102 NYS 1124; Howley .v. Krae- 
mer, 35 Misc. 444, 71 NYS 948 (on 
appeal from the municipal court of 
New York). 

Pa.—Matter of Titusville Oil Exch., 
10 Pa. Super. Ct. 496. 

Tex.—Dillard v. Canyon First Nat. 
Bank, (Civ. A.) 143 SW 682. : 
tea hen eae Vail ing a 33", 2 

See also supra § 1245 et seq. 

[a] Approval by person without 
authority.—A supersedeas bond exe- 
cuted in the course of a judicial pro- 
ceeding is not valid, either as a stat-. 
utory or common-law _ obligation, 
where the tribunal or officer who took 
the bond had no authority to do so. 
Couchman vy. Lisle, 15 KyL 543. 

[b] Federal courts.—Under the 
provisions of U. S. Rev. St. § 1000, 
that “every Justice or judge signing 
a citation... shall...take good 
and sufficient security ... where the 
writ is a supersedeas,” etc., where 
the presiding judge of a circuit court 
of appeals allowed an appeal from a 
circuit court, signed the citation, and 
fixed the amount of the security to 
be given to operate as a supersedeas, 
the bond to be approved by “this 
court,” in order to become effective 
as a supersedeas the bond must be 
approved by such judge, and neither 
the judge nor clerk of the court from 
which the appeal was taken has pow- 
er to give such approval. Gay v. 
Hudson River Electric Power Co., 190 
Fed. 812 

[c] In Pennsylvania, a deputy 
prothonotary has power to_ take 
recognizance to stay proceedings. 
Com. v. Finney, 17 Serg. & R. 282. 

{d] Approval by appellant as 
clerk.—In Kentucky it has been held 
that a de facto circuit court clerk 
appealing from a judgment awarding 
the office to another is the proper 
person to take and approve a super- 
sedeas bond executed by himself, to 
enable him to hold the office pending 
the appeal. Anderson vy. Likens, 46 
SW 512, 20 KyL 471. 

[e] Approval not necessary (1) by 
express provision of statute. N. Y. 
Code Civ. Proc. § 1335; Peo. v. Pow- 
ers, 73 Mise. 269, 130 NYS 865; Rabin- 
owitz Vv. Lipschitz, 65 Misc. 311, 121 
NYS 669. (2) But this section does 
not render unnecessary the approval 
required by § 3050 on appeal from 
a municipal court judgment. Howley 
Ne Kraemer, 35 Misc. 444, 71 NYS 

48 ‘ 


{f] Showing as to approval; rec- 
ord and affidavits—Where it ap- 
peared from a copy ofthe superse- 
deas bond in the transcript, that 
plaintiff in error filed a bond with the 
requisite sureties within thirty days 
of the rendition of the judgment, 
which bond was conditioned as re- 
quired by statute and was approved 
by the clerk on the day it was filed, 
and on motion a copy of the bond 
with no approval thereon, certified 
by the clerk to be a true copy of the 
original, was filed, but the clerk also 
swore that he had approved the bond 
on the day it was filed, as shown by 
the transcript, it was held that the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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court,°® and within the time prescribed by statute or 
rule.°7 But a substantial compliance with a stat- 
utory requirement as to approval is sufficient; °° and 
a provision that the approval be indorsed on the 
bond or undertaking is merely directory.” 

Effect of approval. The approval of a bond or 
undertaking determines the question of its suf- 
ficiency as a stay of proceedings until further 
order of some competent court,! and it has been 
held equivalent to an order fixing the amount and 
conditions as stated in the bond or undertaking,? 
and as tantamount to an order of stay.2 So where 
the security is entered and approved on the last 
day allowed by the statute for giving security for 
the purpose of obtaining a supersedeas, it is held 
that thereafter the power of the judge over the 
appeal and security is exhausted, and the control 
of the supersedeas is transferred to the appellate 
court.* 


[§ 1437] g. Delivery and Filing or Service. A 


supersedeas or stay bond or undertaking must be 
delivered or served and filed in accordance with 
the statutory requirements, rule, or order of court.® 

[§ 1438] 5. Deposit as Security. Where a stat- 
ute requires a bond or undertaking to procure 


a supersedeas or stay on appeal, a deposit of. 


money cannot be made in lieu thereof. The stat- 
utes, however, sometimes allow such a deposit either 
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generally or where appellant is unable to give » 
bond or undertaking, in which case a deposit of 
money equal in amount to the sum prescribed for 
a bond or undertaking stands in lieu of the bond 
or undertaking.* The deposit must comply with 
the statute as to amount and otherwise,® and must 
be made within the time within which a bond or 
undertaking is required to be given.® 

[§ 1439] 6. Execution and Deposit of Instru- 
ment. In some jurisdictions, where a judgment or 
decree directs the execution and delivery of a con- 
veyance or other instrument, the statute requires 
the execution and deposit of the instrument to. 
procure a stay pending appeal.’ 

[§ 1440] 7. Amendments and New or Additional 
Security. Subject to the qualifications and excep- 
tions stated in treating of appeal bonds and un- 
dertakings generally,’1 a supersedeas or stay bond, . 
in a proper case, may be amended in the lower 
or appellate court, according to the time of the 
amendment, to cure defects therein,!” or if the bord 
or undertaking originally filed is insufficient to 
effect a stay, or does not comply with the statute, 
or the condition of the sureties or the circum- 
stances of the case have changed, permission may 
be given, in a proper ease, to file new or additional 
security, or the court may require such security 
and vacate the stay in the absence thereof.1? But 


bond was approved by the clerk on 
the day of its filing. Edgerton v. 
West, 38 Fla. 338, 21 S 278. 

96. U.S. v. Clabaugh, 21 App. (D. 
C.) 440. 

97... U. S..-v..Clabaugh, 21 App. (D. 

C.) 440. And see supra § 1247. 
* 98. Atchison, etc., R. Co. v. Mar- 
tin, 7 N. M. 158, 34 P 536 (approval 
after time for filing bond not fatal); 
Ryndak v. Seawell, 23 Okl. 759, 102 
P 125. See also supra § 1247, 

{a] Fixing of amount.—It is not 
essential to the approval of a bond 
upon appeal from an order of court, 
or its efficiency in operating as a 
stay, that the amount shall first have 
been fixed by the judge. Daniels v. 
Miller, 8 Colo. 542, 9 P 18. 

{b] Bond may be delivered to 
clerk to be accepted by him when 
conditions authorizing its acceptance 
154 Ky. 61, 


arise. Wilson v. Hite, 
157 SW 41. 
99. Ryndak v. Seawell, 23 Okl. 759; 


102 P 125 (holding that where a 
sipersedeas bond was taken, ap- 
proved, and filed by the clerk of the 
trial court before a proceeding in 
error to the appellate court was per- 
fected, the failure of the clerk to in- 
dorse his approval upon the bond 
until after the judgment superseded 
was affirmed by the appellate court 
did not invalidate the bond). See 
also supra § 1248. 

1. Tampa St. R., etc., Co. v. Tampa 
Suburban R. Co., 30 Fla. 400, 11 S 908, 
17 LRA 681; State v. Klein, 137 Mo. 
673, 39 SW 272; State v. Hirzel, 137 
Mo. 435, 37 SW 921, 38 SW 961; 
American Brewing Co. vy. Talbot, 135 
Mo. 170, 36 SW 657; State v. Dillon, 
98 Mo. 90, 11 SW 255 [rev 31 Mo. 
A. 535]; Deming Iny. Co. v. Fariss, 
(Okl.) 50 P 130; State v. Jefferson 
County Super. Ct., 3 Wash. 696, 29 P 
202. And see Kreling v. Kreling, 116 
Cal. 458, 48 P 383 (where it was held 
that where the sureties on a bond 
to stay execution have justified be- 
fore the county clerk upon notice, the 
decision of the latter in favor of the 
sufficiency of the sureties is conclu- 
sive, and cannot be reviewed upon a 
motion ‘for a writ of supersedeas to 
stay the execution of the judgment 
and all proceedings thereon pending 
the appeal). To same effect McDon- 
ald v. Hanlon, 71 Cal. 535, 12 P 515. 
See also supra § 1249. 


2. State v. Baxter, 4 Nebr. (Un- 
off.) 869, 96 NW 647. And see supra 
§ 1433. 

8. Deming Inv. Co. v. Fariss, 
(Okl1.) 50 P 130. 

4. Draper v. Davis, 102 U. S. 370, 
26 L. ed. (121. 

5. Hoimes v. Chicago, 205 Ill. 536, 
68 NE 1109; Riegel v. Fields, 9 Kan. 
A. 800, 59 P 1088; Howard v. Hess, 
63 Mich. 725, 30 NW 333. And see 
Rice v. Whitlock, 15 AbbPr (N. Y.) 
419 (where it was held that an 
order requiring a bond to be exe- 
cuted by one party in an action to 
another party in the action is suffi- 
ciently complied with by filing the 
bond, when duly made, with the clerk 
of the court by which the order was 
made). See also supra § 1251 et seq. 

[a] Must be filed within time re- 
quired by law.—Dillard v. Canyon 
First Nat. Bank, (Tex. Civ. A.) 143 
SW 682. 

[b] Sufficiency of service.— A 
bond given to stay proceedings in an 
action is sufficiently served if the 
directions of the court in that regard 
are followed, where the matter is 
not regulated by statute. Whereatt 
v. Ellis, 103 Wis. 348, 79 NW 416, 74 
AmSR 865. 

6. See supra § 1152. 

7 Sauer v. Union Oil Co., 43 La. 
Ann. 699, 9 S 566; State v. Monroe, 
37 la. Ann, 118. And see supra § 
1152. : 

8. Pringle v. Leverich, 1 NYCiv 
Proce 372. 

9. State v. Monroe, 37 La. Ann. 
And see supra § 1152. 

See statutory provisions. 

[a] In New York (1) an appeal 
from a judgment or order directing 
the execution of a conveyance or 
other instrument does not stay the 
execution of the judgment or order 
until the instrument is both executed 
and deposited with the clerk with 
whom the judgment or order is en- 
tered, to abide the direction of the 
appellate court. Code Civ. Proc. § 
1330. And see Kager v. Brenneman, 
52 App. Div. 446, 65 NYS 129 [aff 
165 N. Y. 674 mem, 59 NE 1124 mem] 
(appeal from judgment directing exe- 
cution of deed). (2) This provision 
applies on an appeal from a judg- 
ment in divorce awarding a certain 
sum annually as alimony and direct- 
ing appellant to give a mortgage on 


realty to secure the payment thereof, 
and there can be no stay pending the 
appeal unless such mortgage is exe- 
cuted and deposited with the clerk. 
Merely to give an undertaking for 
the payment of installments of the 
alimony accruing pending the appeal 
is not sufficient. Galusha v. Galusha, 
108 N. Y. 114, 15 NE 63. (3) But this 
section applies only to appeals from 
final judgments or orders, appeals. 
from interlocutory judgments or or- 
ders being governed by § 1351, under 
which it is for the court or judge to 
determine whether there shall be a 
stay, and therefore, on appeal from 
an interlocutory judgment directing 
execution and delivery of a check to 
plaintiff, where the court has refused 
a stay, execution of the check and 
delivery of the same to the clerk of 
court does not operate as a stay. 
Hatton v. McFaddin, 2 NYS 194, 15 
NYCivProc 42. - 

[b] Judgment directing execution 
and delivery of certificate of stock 
within the statute see Durfee vy. Har- 
per, 22 Mont. 373, 56 P 589. 

[c] No right to vote certificate of 
stock executed and deposited.—Dur- 
fee v. Harper, 22 Mont. 373, 56 P 
589; infra § 1448 note 47 [m]. 

11. See supra § 1258 et seq. 

12. New Orleans Ins. Co. v. E. D. 
Albro Co., 112: U:'S. 506, 5 SCt 289) 
28 L. ed. 809; Tenney v. Madison, 
99 Wis. 539, 75 NW 979; and other 
cases in the following note. See also 
supra § 1258 et seq. But see Birm- 
ingham Trust, etc., Co. v. Currey, 175 
Ala, 373, 57 S 962, AnnCas1914D 81 
(holding that a supersedeas bond, de- 
fective in not naming one of the de- 
fendants among the obligees, and in 
not naming the sureties in the body 
of the bond, cannot be corrected in 
the supreme court). 

13. U. S.—Knox County v. U. S., 
131 U. S. appendix elxvi, 25 L. ed. 
191; Mexican Nat. Constr. Co. v. Reu- 
sens, 118 U. S. 49, 6 SCt 945, 30 L. ed. 
77; Harwood v. Dickerhoff, 117 U. S. 
200, 6 SCt 669, 29 L. ed. 887; New 
Orleans Ins. Co.’ v. BE. D..Albro Co., 
1129. (82506; SCti 2895 +289 linked: 
809; Williams vy. Claflin, 103 U. S. 
753, 26 L. ed. 606; Seward v. Comeau, 
102 U. S. 161, 26 L. ed. 86; Florida 
Cent. R. Co. v. Schulte, 100 U. S. 
644, 25 L. ed. 605; Martin v. Hazard 
Powder Co., 93 U. S. 302, 23 L. ed. 
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in such ease, as a rule, the new or additional se- 
curity, to avail as a stay of proceedings in the 
court below, must be filed within the time pre- 
scribed by statute or by the court;4 and after the 
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or require new 


885; Jerome v. McCarter, 21 Wall. 17, | Where the bond omits the term at 


22 TH ed. 515; Clarke v. Eureka Coun- 
ty Bank, 131 Fed. 145. 

Cal.—Bradley Co. v. Mulcrevy, 166 
Cal. 325, 136 P 60; Nonpareil Mfg. 
COM AN. McCartney, 1435. Cal. ds 6 
653; Tompkins v. Montgomery, 116 
Cal. 120, 47 P 1006; Hill v. Finnigan, 
54 Cal. 493; McClatchy v. Sperry, 6 
Cal. Unrep. Cas. 345, 58 P 529. 

Fla.—Edgerton vy. West, 38 Fla. 
338, 21 S 278; Florida Orange Hedge 
Hence Co. v.’ Branham, 32 hla: 2289, 
13 S 281. But where the judgment 
is in whole or in part other than a 
money judgment, the amount and 
condition of a supersedeas bond must 
be determined by the court below; 
and the action of that court in fixing 
the amount of such a bond will be 
held to be conclusive, unless it is 
made to appear that a fraud, or that 
which is tantamount thereto, was 
practiced upon the court when the 
amount of the bond was fixed, or that 
there has been such a change in the 
existing condition of affairs, or in the 
circumstances of the case, or of the 
parties, or in the condition of the 
property involved, that the amount 
of the bond as fixed by the court is 
not sufficient to protect the appellee 
in the event that his judgment is 
affirmed. Hathcock v. Société Ano- 
nyme La Floridienne, 54 Fla. 522, 45 
S22. 

Ind.—Ruschaupt v. Carpenter, 63 


Ind. 359. 

Ky.—Settle v. Smith, 144 Ky. 506, 
139 SW 757; Lynch v. Bullett, Hard. 
314, Ross v. Wilson, 7 Bush 29; Mar- 
ders v. Jones, 8 KyL 524. 

La.—The district court has juris- 
diction, subject to appeal, to inquire 
into the sufficiency of a suspensive 


appeal bond. Benedict v. Pasley, 124 
Was 5935 50 Se590. 
Mich.—Commercial Nat. Bank v. 


Gaukler, 164 Mich. 215, 129 NW 195 
(allowing bond to be filed nune pro 
tune on appeal in mortgage fore- 


closure); Coeling v. Barnard, 159 
Mich. 634, 124 NW 533 (filing nunc 
ae tunc)); Peo... v.. Judge, 33° Mich. 
i ip Ip Ee 


Minn.—Bock v. Sank Center Groc- 
ery Co., 100 Minn. 71, 110 NW 257, 10 
AnnCas 802 and note. 

Miss.—Baskin v. May, 17 Miss. 373. 

Mo.—American Brewing Co. y. Tal- 
bot, 135 Mo. 170, 36 SW 657, 125 Mo. 
388, 28 SW 585; Kreyling v. O'Reilly, 
95 Mo. A. 561, 74 SW 694. 

Nebr.—Kountze v. Erck, 45 Nebr. 
288, 63 NW 804; Tulleys v. Keller, 42 
Nebr. 788, 60 NW 1015; State v. 
Thiele, 19 Nebr. 220, 27 NW 109. 

N. Y.—Beeman v. Banta, 113 N. Y. 
615, 20 NE 568; Katz v. Kuhn, 9 Daly 
172; Morss v. Hasbrouck, 10 AbbNCas 
407 [rev on other grounds 151 NY 
WklyDig 308]; Sternhaus v. Schmidt, 
5 AbbPr 66; Ritter v. Krekeler, 44 
a 445; Clark v. Clark, 7 Paige 
607 


N. D.—Schafer v. Nelson County 
First Judicial Dist. Ct., 21 N. D. 476, 
478,131 NW 240.) [eit Cyc]. 

Okl.—Deming Inv. Co. v. Fariss, 
HOSE 130: 

Pa.—Haines v. Levin, 51 Pa. 412. 

Tex.—Qualls v. Sayles, 18 Tex. Civ. 
A. 400, 45 SW 839. ° 


Va.—Acker v. Alexandria, ete. R. 
Co., 84 Va. 648, 5 SE 688. 
Wis.—Lee v. Lord, 75 Wis. 35, 43 


NW 799, 44 NW 771. 

See also supra § 1258 et seq. 

[a] Failure to state amount or 
penalty.—The accidental omission in 
a bond to continue a temporary re- 
straining order to state the penal 
sum may be cured on motion in the 
appellate court. Tenney v. Madison, 
S95 Wis. 539,75. NW 979: 

[b] Description of judgment.—(1) 


which the judgment was rendered the 
omission is not necessarily fatal, and 
before dismissing a case on that ac- 
count opportunity should be given to 
furnish new security. New Orleans 
Ins. Co. v2) Eee) Albpros@on Lezak aoe 
506, 5 SCt 289, 28 L. ed. 809. (2) On 
the other hand, where a supersedeas 
bond does not correctly describe the 
judgment, the supersedeas will be 
vacated unless a sufficient superse- 
deas bond is given. Knox County Ct. 


v. U. S., 131 U. S. appendix clxvi, 25 
Led. Lor. 
[c] New bond on exception to 


sureties.—(1) In California, under 
Code Civ. Proc. § 948, providing that, 
on exception to the sureties on a 
stay bond “unless they or other sure- 
ties justify” within a certain time, 
the judgment appealed from shall be 
no longer stayed, appellant, at the 
time fixed for the justification, may 
file a new bond with different sure- 
ties. Brown v. Rouse, 115 Cal. 619, 
47 P 601. (2) The facts that a stay 
bond on appeal is insufficient because 
the sureties are not good, and that a 
new bond is given upon exception to 
the sureties upon the first bond, do 
not affect the stay of proceedings 
which takes place upon the filing of 
the required bond without regard to 
the sufficiency or insufficiency of the 
sureties. If the same or other sure- 
ties justify within the time allowed 
after exception to the sureties, the 
stay continues, and the liability of the 
new sureties relates back to the time 
of the first stay. Lee Chuck v. Quan 
Wo Chong Co., 81 Cal. 222; 22 P 594, 
15 AmSR 50. ; 

[d] Failure of sureties to justify. 
—(1) In some states, if appellant 
has been unable to secure a stay by 
reason of the failure of his sureties 
to justify, the appellate court has 
authority to permit such undertaking 
to be filed after an‘appeal has been 
taken. . Nonpareil Mfg. Co. v. Mc- 
Cartney, 143 Cal. 1, 76 P 653; Tomp- 
kins v. Montgomery, 116 Cal. 120, 47 
P..10065 Hill’ v.. Kinnigan, 54 Cals 
311; Willoughby v. Comstock, 1 How 
Pr (N. Y.) 177. (2) But leave to file 
a stay bond in the supreme court 
will not be granted where the only 
excuse of appellant for failure of 
the sureties on his original stay bond 
to justify was that they were out of 
the county on the day set for justi- 
fication, without a showing that they 
were notified to appear for justifica- 
tion, or that their absence was with- 
out appellant’s consent, or that an 
attempt Was made to secure other 
sureties. Williams v. Borgwardt, 115 
Cal. 617, 47 P 594. (3) And see Mc- 
Broom v. Young, 14 Ariz. 521, 132 P 
300 (holding that under Civ. Code 
[1901] par 1516, providing that a 
bond on appeal shall be of no effect 
where the sureties fail to justify on 
notice of exception to their sufficien- 
cy, a failure to justify is fatal to 
the bond, and a second bond not filed 
pee thé statutory time is unavail- 
ing 

eed Intentional omission.—Under 

N. D. Rev. Codes (1905) § 7224, pro- 
viding that when a party shall in 
good faith give notice of appeal and 
omit through mistake or accident to 
do any other act necessary to perfect 
the appeal, to make it effectual, or 
to stay proceedings, the court from 
which the appeal is taken, or the 
presiding judge thereof, or the su- 
preme court or any one of the jus- 
tices thereof may permit an amend- 
ment or the proper act to be done 
on such terms aS may be just, the 
appellate court may allow an under- 
taking to be filed on a showing of 
accident or mistake; but an appellant 
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jurisdiction of the appellate court over an appeal | 
or writ of error has attached, power to permit 


or additional security to be filed 


usually exists only in the appellate court.?® 


who intentionally omits to give an 
undertaking to stay proceedings dur- 
ing an appeal from a judgment for 
money only cannot be afforded relief 
under said section, and an order made 
by a2 justice of the supreme court in 
such a case, permitting the filing 
of an undertaking, having been im- 
providently made, respondent is en- 
titled to have the same vacated. 
Burger v. Sinclair, 24 N. D. 326, 140 
NW 235. See supra § 1264. 

[f] Power of judge in chambers.— 
After a writ of error has been 
granted to bring a judgment of a 
federal circuit court to the United 
States supreme court for review, and 
the required security to cause a stay 
of the proceedings has been given, a 
justice of the supreme court in cham- 
bers has no power to order an in- 
crease of the amount of such secur- 


ity. Butchers’ Assoc. v. Slaughter 
House Co., 4° F. Cas. No. 2,234, 1 
Woods 50. 

[g] Stay pending the filing of new 


bond.—Where the appellate court or- 
ders an appeal dismissed unless, 
within a certain time, a new under- 
taking is filed in place of a defective 
original one, the order operates as 
a stay during the time prescribed. 
Katz v. Kuhn, 9 Daly (N. Y.): 172. 

[h] Effect of failure to give new 
bond.—In Code Civ. Proc. § 954, 
amended by act of March 16, 1895, 
St. (1895) p 59, providing that, when 
it appears to the satisfaction of the 
court from which appeal was taken 
that the appeal bond has become in- 
adequate as security for payment of 
the judgment appealed from, it may 
order a new bond as a condition to 
maintenance of the appeal, and that 
in case it is not furnished execution 
may issue on the judgment as if no 
undertaking to stay execution had 
been given, the bond referred to is 
a stay bond, and it is intended, in 
case a new one is not given, not that 
the appeal shall be dismissed, but 
that execution may issue. Mersfeld- 
ery. ‘Spring, 136 Cal. 619; 69°. 254: 

[i] Form of notice of motion to 
require additional security on appeal 
is set out in Chase v. Miller, 88 Va. 
791, 14 SE 545. 

{j] Form of order for additional 
security on appeal is set out in Rose 
v. Burr, 43 Nebr. 358, 61 NW 593; 
soe Vv. Ball, 383i reun GN ys.) eee 

4. McBroom v. Young, 14 Ariz. 
521, 132 P 300 (referred to in preced- 
ing note); Florida Orange Hedge 
Fence Co. v. Branham, 32 Fla. 289, 
13 S 281; Chamberlain v. Dempsey, 22 
HowPr (N. Y.) 356. But see Lee v. 
Lord, 75 Wis. 35, 48 NW 799, 44 NW 
771 (where it was held that where 
an appellant is permitted to file, in 
the appellate court and within thirty 
days, a new undertaking to stay exe- 
cution, but fails to do so until the 
expiration of forty-five days, and 
such delay is satisfactorily excused, 
the appellate court may, in its dis- 
cretion, extend the time for filing). 
See also supra § 1269. 

15. U. S.—Mexican Nat. Constr. 
Co. v. Reusens, 118 U. S. 49, 6 SCt 
945, 30 L. ed. 77; Harwood v. Dicker- 
hoff, 117) U. S. -200,° 6) SCt 669; 29.1, 
ed. 887; ) Keyser iwi’ Marr, 05> Us ss: 
265, 26 L. ed. 1025; Williams v. Claf- 
lin, 103 U. S. 753, 26 L. ed. 606; Dra- 
per v. Davis, 102 U. S..370, 26 L. ed. 
121; Seward v. Comeau, 102 U. S. 
161, 26 L. ed. 86; Martin v. Hazard 
Powder Co., 93 U. S. 302, 23 Li ed. 
885; Jerome v. McCarter, 21 Wall. 17, 
22 L. ed. 515; French v. Shoemaker, 
12 Wall. 86, 20 L. ed. 270; Providence 
Rubber Co. v. Goodyear, 6 Wall. 153, 
18 L. ed. 762; Clarke v. Eureka Coun- 
ty Bank, 131 Fed. 145. 

Cal.—Hubbard v. University Bank, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 1441] 8. Waiver of Objections.1¢ 
undertaking is intended as a stay of proceedings 
and is defective only in some slight particular, an 
omission to object to it will be tantamount to an 
acceptance of it as a stay of proceedings and a 


waiver of objections.!7 
[§ 1442] 
to Modify or Vacate. 


F. Modification or Vacation—l. Power 
Under the statutory pro- 
visions in the various jurisdictions, an order grant- 


APPEAL AND ERROR 


Where an 


(Crk) 13 


a proper showing, be modified or vacated and set 
aside on motion in the lower court before it has 
lost jurisdiction, or in the appellate court after it 
has acquired jurisdiction.1® 

By what court. As a general rule, and in the 
absence of statutory provision to the contrary, if 
the jurisdiction of the appellate court over, ‘the 
appeal or writ of error has attached, an applica- 
tion for the discharge or vacation of a supersedeas 


ing a supersedeas or stay of proceedings may, on | should be addressed bomputsse 


120 Cal. 632, 52 P 1070; Mansfield v. 
Stern, 4 P 777; Hill v. Finnigan, 54 
Cal. 493. And see Lee Chuck v. Quan 
Wo Chong Co., 81 Cal. 222, 22 P 594, 
15 AmSR 50. 

D. C.—Bradley v. Galt, 18 D. C. 614. 


Ind.—Ruschaupt v. Carpenter, 63 
Ind. 359, 

Ky.—Lynch v. Bullet, Hard. 314. 

Mich.—Coeling  v. ‘Barnard, AS 9) 


Mich. 634, 124 NW 5338; Peo. v. Manis- 
tee Cir. Judge, 33 Mich. 111. 

Mo.—American Brewing Co. v. Tal- 
bot, 125 Mo. 388, 28 SW 585. 

Nebr.—Kountze v. Erck, 45 Nebr. 
288, 68 NW 804. 

N. Y.—Beeman v. Banta, 113 N. Y. 
615, 20 NE 568. 

See also supra § 1270. 

[a] Increase of amount of bond.— 
Under Cal. Code Civ. Proc. § 946, 
providing that when the order for a 
stay bond in a foreclosure suit has 
been made and complied with the ap- 
peal is then perfected and all further 
proceedings in the court below are 
thereby stayed, the lower court has 
no power to increase the amount of 
the bond after the appeal has been 
so perfected. Hubbard v. University 
Bank, 120 Cal. 632, 52 P 1070. 

P aye Waiver of security see supra 

17. Halsey v. Flint, 15 AbbPr CN. 
Y.) 367. And see Clarke v. Eureka 
County Bank, 131 Fed. 145. 

Waiver of objections to appeal 
bond or undertaking see supra § 1275 
et seq. 

[a] A provision that the bond 
must “be joint and several in form” 
is for the benefit of the obligee and 
may be waived by him. Denike v. 
Denike, 61 App. Div. 492, 70 NYS 629. 

18. .-U.- S—Patterson v. De la 
Ronde, 131 U. S. appendix Ixxxviii, 18 
L. ed. 884; Florida Cent. R. Co. v. 
Schulte, 100 U. S. 644, 25 L. ed. 605; 
Hudgins v. Kemp, 18 How. 530, 15 L. 
ed. 511; Black v. Zacharie, 3 How. 483, 
11 L. ed. 690; Shelby Steel Tube Co. 
v. Delaware Seamless Tube Co., 161 
Fed. 798; Timolat v. Philadelphia 
Pneumatic Tool Co., 130 Fed. 903; 
Perez v. Fernandez, 1 Porto Rico Fed. 
148. 

Ark.—Wilson v. Yonge, 54 Ark. 353, 
15 SW 898; Farrelly v. Cross, 10 Ark. 
197. ¢ 

Fla.—Edgerton v. West, 38 Fla. 338, 
21 S 278; Warner v. Watson, 27 Fla. 
518, 8 S 842; Williams v. Hilton, 25 
Fla. 608, 6 S 452. 

Til._—Thompson v. Rock Island 
County Comrs., 4 Ill. 66. 

Kan.—Central Nat. Bank v. Guthrie 
Mountain Portland Cement Co., 83 
Kan, 630, 112 P 332. 

Ky.—Settle v. Smith, 144 Ky. 506, 
139 SW 757; Sweeney vy. Coulter, 57 
SW 254, 470, 22 Kyl 399; Greene v. 
Buckler, 40 SW 382, 19 Kyl 286; 
Tracy v. Blizabethtown, etc., R. Co., 
3 KyL 813. 

La.—State v. Judge Twenty Fourth 
Judicial Dist. Ct., 32 La. Ann. 814; 
Mathison v. Field, 3 Rob. 42. 

Miss.—Ross v. Quick, 89 Miss. 29, 
42 S 281; Kramer v. Holster, 55 Miss. 
243; Walker v. Gilbert, 21 Miss. 693. 

Mo.—American Brewing Co. v. Tal- 
bot, 135 Mo. 170, 36 SW 657. 

Nebr.—Bates v. Stanley, 51 Nebr. 
252, 70 NW 972. 

N. Y.—Kager v. Brenneman, 52 
App. Div. 446, 65 NYS 129 [aff 165 
N. Y. 674 mem, 59 NE 1124 mem]; 


[3 C. J.-83] 


Garretson v. Hemstead, 2 N. Y. Super. 
551; Willoughby v. Comstock, 7 Hill 


162; Ryckman vy. Parkins, 9 Wend. 
470; Radcliff v. Marine Ins. Co., 3 
Cai. 106, Col. & C. Cas. 461. 

Okl.— Ex p. Epley, 10 Okl. 631, 64 


P18: 
von eee ibrell v. Eastland, 3 Yerg. 
le 

Tex.—Dillard v. Canyon First Nat. 
Bank, (Civ. A.) 143 SW 682. 

Ont.—HEmbree v. McCurdy, 14 Ont. 
L. 325, 10 OntWR 131; Wintemute v. 
Brotherhood of Railway Trainmen, 
19 Ont. Pr. 6; Clissold v. Machell, 25 
U. C. Q. B. 546. See also Uylaki v. 
Dawson, 10 Ont. L. 683, 5 OntWR 738; 
Mullin v. Provincial Constr. Co., 11 
OntWR 362. Compare Centaur Cycle 
Co. wep Hall, FeOnte eal ee 4s Cann i 
OccNotes 209, 3 OntWR 255, 354 [aff 
4 Ont. L. 92, 493, 22 CanLTOccNotes 
253, 1 OntWR 377, 401, 639]; Rossiter 
v. Toronto R. Co., 11 OntWR 189 (im- 
position of terms). 

[a] Appeal from order dissolving 
injunction.—In Florida it has been 
held that a supersedeas granted on 
an order dissolving a temporary in- 
junction will not be vacated on appeal 
where it appears that the damages 
which may result to appellee by rea- 
son of the granting thereof are such 
as can be compensated for in money. 
Tampa St. R. ete; Co. v.: Lampa 
Suburban R. Co., 30 Fla. 400, 11 S 
908; Williams vy. Hilton, 25 Fla. 608, 
6 S 452. 

[b] In chambers.—In Indiana it 
has been held that the supreme court 
while sitting at chambers will not 
hear a motion to discharge or set 
aside a supersedeas, unless it is by 
the consent of both parties to the 
cause in which it was granted. North- 
ern Indiana R. Co. v. Michigan Cent. 
R. Co.,. 2 Ind. 670. 

[ec] Reversal on appeal.—In New 
York an order granting a stay of pro- 
ceedings until decision of an appeal 
from an order denying an application 
by a person to be made a party 
plaintiff should be reversed on appeal 
on the affirmance of the order deny- 
ing the application. Matter of Par- 
sons, 73 App. Div. 622 mem, 77 NYS 
227. 

[d] Effect of vacation of order.— 
Where an ex parte order fixing the 
amount and conditions of an under- 
taking to stay execution pending ap- 
peal is vacated after notice of appeal 
has been given and an undertaking 
executed and -served therewith, the 
vacation of such order does not affect 
the supreme court's jurisdiction con- 
ferred by the serving of the notice 
and undertaking. Fullerton Lumber 
Co. v. tinker 21S. D. 647, 115 NW 91. 

19. : 
v. Delaware Seamless Tube Co., 161 
Fed. 798 (holding that where an ap- 
peal has been taken to the circuit 
court of appeals from an interlocu- 
tory decree granting an injunction to 
restrain the infringment of a patent, 
and the lower court has accepted an 
appeal bond and made it a superse- 
deas, Such court has no power, after 
the appeal has been perfected, to sus- 
pend the operation of such bond and 
vacate the stay, prior to the receipt 
of a mandate from the appellate 
court). But see Ferguson v. Dent, 
29 Fed. 1 (where it was held that, 
although a trial court may not have 
the power to permit an amendment of 


the supersedeas bond pending appeal, 
yet, in the exercise of its jurisdiction 
to determine whether it will grant an 
application to execute the decree be- 
cause of a defective bond which can- 
not operate as a supersedeas, it may 
withhold execution until the supreme 
court can act in the matter, and 
should do so if there are equitable 
considerations of mistake which 
would induce a court of equity to re- 
form the bond on a bill for that pur- 
pose). 

Fla.—Continental Nat. Bldg. etc., 
Assoc. v. Scott, 41 Fla. 421, 26S 726. 

Mo.—American Brewing Co. v. Tal- 
bot, 135 Mo. 170, 36 SW 657. 

Nebr.—Bates v. Stanley, 51 Nebr. 
252,, 70 NW 972, 

Tex.—Mendelsohn v. Gordon, (Civ. 
A.) 155 SW 571 (holding that the 
statute providing that appeals from 
interlocutory orders in injunction 
cases shall not suspend the order ap- 
pealed from unless so ordered by the 
court or judge leaves the matter to 
his discretion but contemplates that 
suspension shall be pending appéal, 
and he cannot set aside a suspensory 
order after appellant has complied 
therewith by giving a supersedeas 
bond and after the record has been 
filed above and the jurisdiction of 
the appellate court has attached). 

See Mullin vy. Provincial Constr. 
Co., 11 OntWR 362. 

But see Ex p. Renfro, 8 Ala. 490 
(holding that the appellate court 
could not set aside a supersedeas 
which had been issued upon the 
suing out of a writ of error and 
executing a bond, on the ground of 
defects in the bond, but in such case 
the appropriate remedy should be 
sought in the primary court). 

[a] In Kansas, by express stat- 
utory provision, (1) in an action 
“arising on a contract for the pay- 
ment of money only,” the trial court, 
in its discretion, may grant leave to 
a judgment plaintiff to enforce the 
judgment notwithstanding proceed- 
ings in error and execution of a bond 
for stay, on his giving bond as re- 
quired by the statute. Code Civ. Proc. 
§ 589, Gen. St. (1909) § 6184; Commer- 
cial Union Assur. Co. v. Norwood, 
54 Kan. 500, 38 P 557; Water Power 
Co. v. Brewn, 23 Kan. 695; Grant v. 
Dabney, 19 Kan. 390. (2) This stat- 
ute applies to implied as well as ex- 
press contracts. St. Louis, etc, R. 
Co. v. Kirkpatrick, 52 Kan. 201, 34 
P 804 (implied contract to pay at- 
torney for services); Bentley v. 
Brown, 37 Kan. 17, 14 P 485 (action 
against attorney for money paid him 
for plaintiff); Water Power Co. v. 
Brown, 23 Kan. 695. (3) An action 
by a surety on a note against the 
principal to recover money paid by 
plaintiff to the holder is one arising 
on a contract for the payment of 
money only,.within the meaning of 
the statute. Water Power Co. v. 
Brown, 23 Kan. 695. (4) But a con- 
tract in the words, “Please let Mr. 
Seth and family have whatever they 
may want for their support, and I 
will repay you for the same,’ was 
held not to come within the statute. 
Grant v. Dabney, 19 Kan. 390. (5) 
Nor does the statute apply to an ac- 
tion by a landlord against a purchas- 
er of a crop to enforce his lien on 
the crop. Gill y. Buckingham, 7 Kan, 
A, 237, 52) P..903; 
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Application by sureties to quash bond. In Texas 
under a statute authorizing the courts of civil ap- 
peals to ascertain, on affidavit or otherwise, such 
matters of fact as may be necessary to the proper 
exercise of their jurisdiction, a court of civil ap- 
peals, on an application by sureties on a super- 
sedeas bond to quash the same, has power to hear 
proof dehors the record as to the validity of the 


bond.?° 


[§ 1443] 2. Grounds. A supersedeas or stay will 
not be modified or vacated on motion, where no 
necessity or good reason therefor is shown;*? but 
where an order granting a supersedeas or stay is 


20. Rushing v. Citizens’ Nat. Bank, 
(Tex. Civ. A.) 160 SW 387. 

21. Western Air-Line Constr. Co. 
v. McGillis, 127 U. S. 776, 8 SCt 1390, 
32 L. ed. 324 (holding that a motion 
to vacate a supersedeas, or for an 
order declaring that the bond filed in 
the case does not operate as a super- 
Ssedeas, will be denied as unnecessary, 
where the writ of error was not sued 
out or served within the time re- 
quired by the statute in order that 
the bond might operate as a super- 
sedeas); Ft. White: Rock Co. v. Ta- 
veau, 65 Fla. 129, 61 S 324 (petition 
for modification denied because no 
great emergency appeared, and the 
cause had been reached for final hear- 
ing); McMichael v. Eckman, 26 Fla. 
43, 7 S 365; Coopey v. Keady; (Or.) 
139 P 108; Wintemute v.- Brother- 
hood of Railway Trainmen, 19 Ont. Pr. 
6 [dist Boyd v. Dominion Cold Stor- 
age Co., 17 Ont: Pr: 5'45']: 

[a] Appeal bond operating as su- 
persedeas.— An order staying pro- 
ceedings upon an appeal will not be 
modified where the appeal bond oper- 
ates ipso facto as a supersedeas. Born 
v. Horstmann, 80 Cal. 452, 22 P 169, 
838, 5 LRA 577. 

[b] No motion to vacate neces- 
gary where there has been merely 
an ineffectual attempt to obtain su- 
persedeas, the writ of error not hav- 
ing been served in time. Perez v. 
Fernandez, 1 Porto Rico Fed. 148. 

22. Kager v. Brenneman, 52 App. 
Div. 446, 65 NYS 129 [aff 165 N. Y. 
674 mem, 59 NE 1124 mem] (where 
it was held that an order granting 
a stay, pending appeal from an-order 
commanding the execution of a deed 
to lands, which order does not limit 
the duration of the stay nor provide 
for the contingency of an affirmance 
of the judgment or a failure to per- 
fect the appeal, is too broad and will 
be corrected on application). See 
also Sweeney v. Coulter, 57 SW 254, 
470, 22 KyL 399 (where it was held 
that, where a judgment in favor of 
appellees for the possession of state 
offices awarded to them by the state 
board of contest has been superseded, 
the court of appeals, on motion of 
the attorney-general on behalf of the 
state, will modify the supersedeas 
bond and discharge the supersedeas 
to the extent that they prevent appel- 
lees from taking possession of the 
public buildings, public records, and 
other public property pertaining to 
the offices in dispute, and interfere 
with their right to fully perform the 
public business, which will leave the 
bond and supersedeas in force to the 
extent of preserving all rights to 
which appellants are or may be en- 
titled); Garretson v. Hémstead, 2 N. 
Vis Super. 551. 

23. U. S.—Florida Cent. R. Co. v. 
Schulte, 100 U. S. 644, 25 L. ed. 605; 
Hudgins v. Kemp, 18 How. 530, 15 
LL. -ed. 511: 
ania ——Farrelly v. Cross,* 10° Ark. 

Fla.—Stockton v. Harmon,’ 32 Fla. 
312, 13 S 833; Hardee vy. Hutchinson, 


ji ead Sh aps yas bap fey Bd 
til.—Thompson v: Rock Island 
County Comrs., 4 Ill. 66. 


Ky.—Walston v. Louisville, 66 SW 


APPEAL AND ERROR 


insufficient.?° 


Matters not considered; merits. 


[8§ vei 


too broad in its scope, it may be corrected on mo-- 
tion;22 and a supersedeas or stay may be set aside 
and vacated upon a showing that it has been im-. 
properly issued or ordered,?* or that it has been 
obtained by fraud,?* or, as a general rule, where 
the supersedeas or stay bond or undertaking is 


On an applica- 


tion to discharge a supersedeas, argument cannot 


385, 23 KyL 1852; Tracy v. Elizabeth- 
town, ete., R. Co., 3 KyL 813. 
La.—State v. Judge Twenty Fourth 
Judicial Dist. Ct., 32 La. Ann. 814. 
wee) .—Ex p. Epley, 10 Okl. 631, 64 


Ont.—McMaster v. Radford, 16 Ont. 
Pr 20; 

{a] MTlustrations.—Thus it has 
been held that a supersedeas or stay 
will be vacated or set aside: (1) 
Where the bond was filed too late to 
make the writ of error operate as a 
supersedeas. Patterson v. De La 
Ronde, 131 U. S. appendix lxxxviili, 18 
L. ed. 884. (2) Where a writ of 
supersedeas has been issued upon a 
transcript not certified by the clerk 
to be complete, as required by rule 
of court. Thompson v. Rock Island 
County Comrs., 4 Ill. 66. (3) Where 
the bond by mistake supersedes a 
judgment not appealed from. Greene 
v. Buckler, 40 SW 382, 19 KyL 286. 
(4) Where a supersedeas was not is- 
sued until after the expiration of the 
time for filing transcript. Walston v. 
Louisville, 66 SW 385, 28 KyL 1852. 
(5) Where, on an appeal from a de- 


|cree dismissing a bill and vacating 


interlocutory orders for an injunc- 
tion and receiver, the appeal is from 
the interlocutory orders alone, with 
supersedeas. Stockton v. Harmon, 32 
Fla. 312, 13 S 833. (6) Where a party 
to a decree obtains a supersedeas to 
a feature of the decree which does 
not affect his interests. Warner v. 
Watson, 27 Fla. 518, 8 S 842 (holding, 
however, that in such a case the court 
will vacate the supersedeas as to 
the entire decree without prejudice 
to the right of the appellant to apply 
for a supersedeas to such part of the 
decree as may affect his interests). 
(7) Where a circuit court assumes to 
issue a supersedeas to a judgment or 
decree of the supreme court. Dibrell 
v. Eastland, 3 Yerg. (Tenn.) 507. 

[b] In Mississippi it has been 
held that the statute, Code (1880) § 
1421, allowing a motion to discharge 
a supersedeas in any appeal, applies 
only to cases in which a supersedeas 
should not have been permitted. Ala- 
bama, etc., R. Co. v. Bolding, 69 Miss. 
264,13 S 846. 

[c] Failure to pay sheriff’s fees. 
—Where the defendant in judgment, 
after the levy of an execution issued 
thereunder on his property, has taken 
an appeal and given a supersedeas 
bond as provided by statute, the su- 
persedeas will not be quashed, on 
motion of the sheriff, for failure to 
pay to the latter a bill of one per 
cent on the amount of the judg- 
ment, as allowed by statute, when 
sale after levy is stayed by a re- 
straining order, as the right to ap- 
peal from and supersede a judgment 
is dependent upon the execution of 
the bond only, and not upon the pay- 
ment of the sheriffs costs. Burns v. 
Tennessee, etc., R. Co., 112 Ala. 498, 
20 S 501. 

Fraud see infra text and note 24. 

Insufficiency of bond or undertak- 
ing see infra text and note 25. 

24. Florida Cent. R. Co. v. Schulte, 
100 U. S. 644, 25 L. ed. 605 (where 
it was held that an appellate court 
will vacate a supersedeas where the 


| Warren v. 


be addressed to the merits of the. judgment or 
decree.appealed from or of the appeal.?¢ 

[§ 1444] 3. Application. 
modify or vacate a supersedeas may and should 


An application to 


approval of the supersedeas bond by 
the justice of the appellate court who 
allowed the appeal was obtained by 
fraud). 

25. U. S.—Black v. Zacharie, 3 
How. 483, 11 L. ed. 690. 

Fla. —Edgerton v. West, 38 Fla. 338, 
21 S 278; Hays v. Todd, 26 Fla. 214, 
7S 851. 

Ky.—Settle v. Smith, 144 Ky. 506, 
139 SW 757; Anderson v. Likens, 46 
SW 512, 20 Kyl 471 (supersedeas. 
bond quashed because prematurely 
executed); Lynch v. Bullet, Hard. 
314; Marders v. Jones, 8 KyL 524, 

La.—-Ex p. Barrett, 4 La. Ann. 236; 
State v. Buchanan, 13 La. 574. 

Nebr.—Bates v. Stanley, 51 Nebr. 
252, 70 NW 972. 

N. Y.—Parfitt v. Warner, 13 AbbPr: 
oe Willoughby v. Comstock, 7 Hill 
Ol. —Ex p. Epley, 10 Okl. 631, 64 

Pa.—Haines v. Levin, 51 Pa. 412; 
Greenough v. Kase, 6 WklyNC 254. 

Tex.—Dawson v. Hardy, 33 Tex. 
198; Dillard. v. Canyon First Nat. 
Bank, (Civ.-A.) 143 SW 682. 

See also Alderman v. Rivenbark, 96 
N. C. 134, 1 SE 644. 

[a] Where the supersedeas bond 
has become insufficient after the ap- 
peal has been perfected, a motion 
may, in some jurisdictions, be made 
in the supreme court to vacate a su- 
persedeas unless a proper and suffi- 
cient bond is executed. American 
Brewing Co. v. Talbot, 135 Mo. 170, 
36 SW 657. 

[b] Showing as to insufficiency.—. 
(1) In Florida, where the evidence 
adduced by a defendant in error, on 
a motion to vacate a supersedeas, 
raises serious doubts as to the suffi- 
ciency of the sureties, and no evi- 
dence is offered by plaintiff in error 
to meet such proof, the supersedeas 
will be vacated. Hays v. Todd, 26 
Fla. 214, 7 S 851. (2) But where the 
judgment is in whole or in part other 
than a money judgment, the amount. 
and condition of a supersedeas bond. 
must be determined by the court be- 
low, and its action will be held con- 
clusive, unless fraud is shown or 
there has been such a change in the 
condition of affairs or of the parties. 
or the property that the amount is 
insufficient. Hathcock v. Société 
pense La Floridienne, 54 Fla. 522; 


{c]. Justification of sureties.—In 
Florida it is no ground for vacating 
a supersedeas that the bond ap- 
proved’ by the clerk shows no justifi- 
cation of the sureties. Edgerton v. 
West, 38 Fla. 338, 21 S 278. 

As to filing new bond on insufi- 
ciency of first bond see supra § 1440. 

26. Miss.—Alabama, ete., R. Co. v. 
Bolding, 69 Miss. 264, 13 S 846. 

N. J.—Ryerson v. Boorman, 7 N. J. 
Eq. 640. 

N: Y.—Riggs v. Murray, 3 Johns. 


Ch. 160. 
6 Oh. St. 


Tenn. —Blake v. Dodge, 8 Lea 465; 

Smith, 7 Lea 75 (where 
it was held that a motion will not lie 
to discharge a supersedeas, Supersed- 
ing the execution of a judgment 


Nicholson, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


— §§ 1444-1446] 


be made by motion.27 
granting a supersedeas cannot be 
motion to dismiss the appeal.2§ 

[§ 1445] 4. By Stipulation. 


whole or in part, so as to give 


jurisdiction to proceed accordingly.?9 

G. Operation and Effect of Super- 
We have already 
considered the operation and effect of an appeal 


[§ 1446] 
sedeas or Stay—l. In General. 


or writ of error generally.2° In 


brought up by a writ of error, where 
the only ground for the motion is 
that the judgment below was cor- 
rect). 

[a] Frivolous appeal.—tin Florida, 
where there is a statutory super- 
sedeas obtained by virtue of the per- 
fection of an appeal within thirty 
days from the rendition of the de- 
cree appealed from, the appellate 
court has no authority to vacate it 
upon the ground that the appeal is 
frivolous. Johnson vy. Turner, 44 Fla. 
244, 33.S 238. 


27. U. S.—Hudgins v. Kemp, 18 
How. 530, 15 L. ed. 511. 
Fla.—Hardee v. Hutchinson, 31 


Fla. 392, 12 S 212; Hays v. Todd, 2 
Fla. 214, 7 S 851. : 

Miss.—Alabama, etc. R. Co. v. 
Bolding,'69 Miss. 264, 13 S 846. 

N. Y.—Parfitt v. Warner, 13 AbbPr 
471. 

Tenn.—Richmond v. Yates, 3 Baxt. 
204. 

[a] Statement of facts—A mo- 
tion to vacate a supersedeas, made 
before the record is printed, must be 
accompanied by a statement of the 
facts on which it rests, agreed to by 
the parties, or supported by printed 
copies of as much of the record as 
will enable the appellate court to act 
understandingly without reference to 
the transcript on file, Power v. 
Baker, 112 U. S. 710, 5 SCt 361, 28 
L. ed. 825. x 

[b] . Sufficiency of showing.—A 
motion to discharge a supersedeas 
suspending an interlocutory decree 
for the appointment of a receiver to 
take possession of and rent out land 
will not be granted if the proper par- 
ties in interest are not properly _be- 
fore the court, and if the proof of 
such parties has not been taken, and 
the cause is not ready for hearing. 
Richmond v. Yates, 3 Baxt.. (Tenn.) 


204. 
Hudgins v. Kemp, 18 How. (U. 
S:) 530, 15 L. ed. 511. 
29. Sterrett v. National Safe-De- 
posit, etc., Co., 10 App. (D. CI aleL 
(holding that a stipulation between 
«the parties to an appeal from an or- 
der of the orphans court refusing 
the probate of a will, that the bond 
given should be abandoned, and a 
new bond for a less sum substituted, 
and that one half of the estate in 
controversy should be released from 
the effect of the supersedeas, gave 
the orphans court jurisdiction over 
the part released). See also Mc- 
Michael v. Eckman, 26 Fla. 43, 7 Ss 
365 (where the right of the parties 
to enter into such a stipulation is as- 
sumed). 
30. Effect of appeal or writ of er- 
ror generally see supra § 1366 et seq. 
31. U. S.—Thornhill v. Louisiana 
Bank, 23 F. Cas. No. 13,991, 5 Nat 
BankrReg 377. 
, i eoGarratt v. Mayfield Woolen 
Mills, 153 Ala. 602, 606, 44. S 1026 [cit 
Cyc]. 

. Ark.i—Love v.. Cahn, 93 Ark. 215, 
298..124,SW 259 [cit Cyc]; Ex p: 
Caldwell, 5 Ark. 390. 

Ale ey ORULe: v. Vosburg, 137 Cal. 
493, 70 P 473; Schwartz v. San Fran- 
eisco Super. Ct. 111 Cal. 106, 43 P 
580; Dulin v. Pacific Wood, etce., Co., 


The propriety of an order 


It has also been 
held that the parties to an appeal in which a super- 
sedeas bond has been given may, by stipulation, re- 
lease or discharge the bond and the supersedeas in 
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considered on a 
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are to consider the operation and effect of a super- 
sedeas or stay generally, including its scope, an 


its operation and effect as to particular actions 


or proceedings. 


the lower court | It suspends all 


appeal.*? 
this chapter we 


O38 Oats S3Us 133) Peles Primi ve 
Shasta County Super. Ct., 3 Cal. A. 
208, 84 P 786. 

Colo.—Giles v. De Cow, 35 Colo. 
135, 136, 83 P 638 [cit Cyc]; Hurd v. 
Peo., 14 Colo, 207, 23 P 342; Houston 
Maina 23 Colo, A, 282, 129 P 
ESHBUL ae Arar v. Bloxom, 6 Del. 


Ga.—Harper v. Terry, 139 Ga. 763, 
78 SE 175. 

Ill.—Hohenadel v. Steele, 237 II}. 
eed NE 717; Harris v. Peo., 66 Ill. 


Iowa.—Lindsay v. Clayton Dist. Ct., 
75 Iowa 509; 39 NW 817. 

Ky.—Simpson v. Com., 104 SW 
269, 31 KyL 821; Lancaster Nat. Bank 
v. Johnson, 96 SW 433, 29 KyL 728; 
Floor v. Floor, 87 SW 272, 27 KyL 
894; Remelin v. Remelin, 87 SW 263, 
27 KyL 909; Hey v. Harding, 78 SW 
186, 25 KylL 1454; Johnson vy. Wil- 
liams, 82 Ky. 45. 

La.—State v. De Baillon, 113 La. 
619, 37 S 534; Dannenmann y. Charl- 
ton, 113 La. 276, 36 S 965; State. v. 
Judge Second Dist. Ct., Mann. Unrep. 
Cas. 202. 

Mass.—Sunter v. Sunter, 204 Mass. 
448, 90 NE 561. 

Minn.—Briggs v. Shea, 48 Minn. 
218, 50 NW 10387; Woolfolk v. Bruno, 
45 Minn. 96, 47 NW 460; State v. 
Young, 44 Minn. 76, 46 NW 204. 

Mo.—Cuendet v. Henderson, 166 
Mo. 657, 56 SW 1079. 

Mont.—State -v. Second Judicial 
Dist. - Ct.; 24:Mont. 330, 61 P 882; 
peu v. Harper, 22 Mont. 373, 56 P 

Nebr.—Ruzicka v. Hotovy, 72 Nebr. 


589, 101 NW 328, 9 AnnCas 1058. 
F a Y.—Graves v. Maguire, 6 Paige 
79: , 


Okl.—Burnett v. 27 Ol. 

275; 111 "P°194, 
Pa.—New Brighton, R. Co.’s 
Scales, 


Jackson, 


etc., 

App., 105 Pa. 13. 
Tex.—Southern Oil Co. v. 

(Civ. A.) 69 SW 1033. 
Va.—Martin v. South Salem Land 

Co., 94 Va. 28, 26 SE 591; Bristow v. 

oe Bldg. Co., 91 Va. 18, 20 SE 946, 
47. 


Wis.—Manitowoce Clay Product Co. 
v. Manitowoc, ete., R. Co., 135 Wis. 
94, 115 NW 390. 


Acts and proceedings affected see 


infra § 1448. , 

Judgment directing execution and 
delivery of certificate of stock see 
infra § 1448. 

[a] Where plaintiff appeals from 
an interlocutory judgment, and gives 
an undertaking which operates as a 
stay, defendant cannot thereafter en- 
ter a final judgment for a default of 
plaintiff in complying with the inter- 
locutory judgment occurring before 
the appeal was taken. Swan v. Mu- 
tual Reserve Fund Life Assoc., 22 
Mise. 256, 50 NYS 46. 

[b] Appeal from judgment of non- 
suit.—Where plaintiff is compelled 
by an adverse ruling to take an in- 
voluntary nonsuit, with leave to move 
to set it aside, with a view not to 
abandon the. prosecution, but to test 
the correctness of the ruling by ap- 
peal, the appeal, where taken, re- 
moves the cause from the circuit to 
the appellate court, and, where bond 


The general rule is that the effect 


of a supersedeas or stay is to suspend proceed- 
ings and preserve the status quo pending the de- 
termination of the appeal or proceeding in error.*! 


further proceedings on the judg- 


ment, order, or decree appealed from, or as to 
any matter embraced therein, and prevents the en- 
forcement thereof in whole or in part pending the 
As a general rule it prevents the en- 
forcement of the judgment or decree by execu- 


is given, the judgment of nonsuit is 
superseded, and can only become op- 
erative and enforceable in the event 
of its being affirmed by the appellate 
court, and it is only where so af- 
firmed that ‘plaintiff can be said to 
“suffer” a nonsuit in contemplation 
of Rev. St. § 3239, requiring a new 
action to be brought within one year 
after a -nonsuit is suffered. Chou- 
teau v. Rowse, 90 Mo. 191, 2 SW 209. 

32. U. S.—Natal v. Louisiana, 123 
U. S. 516,°8 -SCt* 2538) 31° Lis ed 283% 
Hunt v. Oliver, 109 U. S. 177, 3 SCt 
114, 27 L. ed. 897; Ex p. French, 100 
U. S. 1, 25) L. ed. 529: ‘Slaughter 
House Cases, 10 ‘Wall. 273, 19 L. ed. 
915; Boston, etc., R. Co. v. Gokey, 
150 Fed. 686; McCourt vy. Singers- 
Bigger, 150 Fed. 102, 80 CCA 56; 
Southern Bldg., ete., Assoc. v. Carey, 
117 Fed. 325 [aff 128 Fed. 1022, 62 
CCA 684]; Staffords y.:King, 90 Fed. 
136, 32 CCA 536. 

Ala.—Campbell v. Spence, 4 Ala. 
543, 39 AmD 301. 

Ark.—Love y. Cahn, 93 Ark. 215, 
223, 124 SW 259 [cit Cyc]; Harrison 
v. Trader, 29 Ark. 85. 

Cal.—Vosburg v. Vosburg, 137 Cal. 
493, 70 P 473; Starr v. Kreuzberger, 
131 Cal. 41, 63 P 134; Baldwin v. San 
Francisco Super. Ct., 125 Cal. 584, 58 
P 185; Holland v. McDade, 125 Cal. 
353, 58 P 9; Owen v. Pomona Land, 
ete., Co., 124 Cal. 3345.57 Pi 130 Am-= 
derson. v. Anderson, 123 Cal. 445, 56 
P 61; Ex p.: Queirolo, 119 Cal. 635, 
51 P 956; Tompkins v. Montgomery, 
116 Cal.°120, 47 P1006; Peycke v. 
Keefe, 114 Cal. 212,46 P 78; Schwarz 
v. San Francisco Super. Ct., 111 Cal. 
106, 43 P 580; Stateler v. Alameda 
County Super. Ct., 107 Cal. 536, 40 P 
949; Hoppe v. Hoppe, 99 Cal. 536, 34 
P 222; Reynolds v.. Reynolds, 67 Cal. 
176, 7 P 480; Ewing v. Jacobs, 49 
Cal. 72; Bryan v.’Berry, 8 Cal. 130. 
See also Romine vy. Cralle, 83 Cal. 
432, 23 P 525. 

Colo.—Callbreath v. Coyne, 48 Colo. 
199, 109 P 428; Giles v. De Cow, 35 
Colo. 135, 136, 83.P 688 [cit Cyc]. 

Fla.—Henry v. Whitehurst, 66 Fla. 
567, 64 S 233; Powell v. Florida Land, 
etc., Co., 41 Fla. 494, 26 S 700; Ba- 
con v.. Green, 36 Pla. 313, 18 S 866; 
AA v. Phillips, 32: Fla. 403, 13 S 
Ga.—Huson v. Martin, 42 Ga. 85. 

Ill.— Merrifield v. Western Cottage 
Piano, etc., Co., 238 Ill..526, 87 NE 
379, 128 AmSR 148; Hohenadel v. 
Steele, 237 Ill. 229, 86 NE 717; Rock 
Island Nat. Bank v. Thompson, 173 
Till. 598, 50 NE 1089, 64 AmSR 137 
[aff 74 Ill. A. 54]; Smith vy. Chytraus, 
152 Ill. 664, 38 NE 911; Harris v. 
Peo., 66 Ill. A. 306. 

Ind.—Line v. State, 131 Ind. 468, 
30 NE 708; State v. Krug, 94 Ind. 
366; Clarke v. Evansville Boat Club, 
40 Ind. A. 420, 82 NE 112; Salem- 


| Bedford Stone Co. v. Hobbs, 28 Ind. 


A. 520, 68 NE. 314. 

Iowa.—Haddick v. Polk County 
Dist. Ct., 164 Lowa 417, 145 NW 943; 
Danforth v. Carter, 4 Iowa 230. 

Kan.—Heizer v. Pawsey, 47 Kan. 
33, 27 P 125; Central Branch Union 
Pac. R. Co. v. Andrews, 34 Kan. 563, 


19 P 213. 


Ky,.—U. S. Fidelity, ete., Co. v. Citi- 
zens’ Nat. Bank, 143 Ky. 699, 137 SW 
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tion, attachment, or garnishment,®* and in most 
jurisdictions it prevents an action on the judg- 
ment, whether it is a domestic ** or a foreign judg- 
It also prevents the judgment from being 


ment.°® 
240; U. S. Fidelity, etc., Co. v. Her- 
zig, 124 SW 279; U.S. Fidelity, etc., 


Co. v. Jones, 111 SW 298, 33 KyL 737 
{cit Cyc]; Gardner v. Continental Ins. 
Co., 101 SW 911, 31 KyL 69; Louis- 
ville, etc., R. Co. v. Lucas, 120 Ky. 
359, 86 SW 682, 27 KyL 769; Weber 
v. Tanner, 64 SW 741, 23 KyL 1107; 
Rulo v. Beadles, 51 SW 312, 21 KyL 
295; Smith v. Western Union Tel. 
Co., 83 Ky. 269; Johnson y. Williams, 
. 45; Runyon v. Bennett, 4 
598, 29 AmD 431; Drake v. 
Simonin, 5 KyL 225. 

La.—Christina v. Cusimano, 129 
La. 873, 57 S 157; Dannenmann v, 
Charlton, 113 La. 276, 36 S 965; State 
v. Judge, 110 La. 734, 34 S 757; State 
v. Judge Fourth Dist. Ct.; Mann. Un- 
rep. Cas. 330. 

Md.—United R., etc., Co. v. Corbin, 
109 Md. 52, 71 A 131; Berry v. Safe 


Deposit, etc., Co, 93 Md. 240, 48 A 
502; Everett v. State, 28 Md. 190; 
Blondheim v. Moore, 11 Md. 365; 


State v. Page, 1 Harr. & J. 475. 

Mass.—Tyndale v. Stanwood, 186 
Mass. 59, 71 NE 83; Gassett v. Cottle, 
10 Gray 375. 

Mich.—Beal v. Chase, 31 Mich. 490. 

Minn.—St. Paul, ete, R. Co. v. 
Hinckley, 53 Minn. 102, 54 NW 940; 
Briggs v. Shea, 48 Minn. 218, 50 NW 
1037, 

Mo.—Cuendet v. Henderson, 166 
Mo. 657, 66 SW 1079; State v. Wood, 
142 Mo. 127, 44 SW 225; State v. 
Klein, 137 Mo. 673, 39 SW 272; State 
v. Ranson, 86 Mo. 327; State v. Lew- 
is, 76 Mo. 370; Campbell v. Harring- 
ton, 93 Mo. A. 315; Linck v. Troll, 84 
Mo. A. 49; Sublette v. St. Louis, etc., 
R. Co,, 66 Mo. A. 331; Burgess’ v. 
Hitt, 21 Mo. A. 313. 

Mont.—Durfee v. Harper, 22 Mont. 
Sho MCLE So: 

Nebr.—Kountze v. Erck, 45 Nebr. 
288, 68 NW 804; State Bank v. Green, 
8 Nebr. 297, 1 NW 210. 

N. J.—wNational Union Bank v. 
Dodge, 42 N. J. L. 316; Pennsyl- 
vania R. Co. v. National Docks, etc., 
R. Co., 54 N. J. Eq. 647, 35 A 433. 

N. Y.—Mackellar v. Farrell, 57 N. 
Yu:iSuper. 398, 8 NYS 307; Matter of 
Gihon, 29 Misc. 2738, 61 NYS 244; 
Swan v: Mutual Reserve Fund Life 
Assoe., 50 NYS 46; Britton vy. Phil- 
lips, 16’ AbbPr 33; Wing v. Cornell, 
3 NYWklyDig 580. 


N. D.—Schafer v. Olson, 132 NW 
645. 
Oh.—Bassett v. Daniel, 10 Oh. St. 


617. 

Okl.—Annis v. Bell, 10 Okl. 647, 64 
P 11; Ex p. Epley, 10 Okl. 631, 64 
PRS - 

Tenn.—Rocco v. Parcezyk, 9 Lea 
328; McCamy v. Lawson, 3 Head 
256. 


Tex.—Burns v. Ledbetter, 54 Tex. 
374; Stone v. Spillman, 16 Tex. 432; 
Semple v. Eubanks, 13 Tex. Civ. A 
418, 35 SW 509. 

Wash.—Faweett v. Pierce County 
Super. Ct., 15 Wash. 342, 46 P 389, 
55 AmSR 894; State v. Pierce County 
Super. Ct., 12’ Wash. 67%, 42. P 128. 

Ww. Va.—Dunbar Vv. Dunbar, 5 W. 
Wa. 567; Kreglo v. Fulk, 3 W. ‘Va. 74, 

Wis. —-Treat v. Hiles, 77 Wis. 475, 
46 NW 810; Sexton v. Pickett, 24 Wis. 
346; Ela v. Welch, 9 Wis. 395. 

Ont.—Stavert v. Campbell, 25 Ont. 
L. 515, 1 DomLR 689, 3 OntWN 716, 
21 OntWR 370, 3 OntWN BOA, 2) Ont 
WR 172; Embree v. McCurdy, 14 
Ont. L. 284, 9 OntWR 961, 14 Ont. L. 
325, 10 OntWR 131; Uylaki v. Daw- 
son, 10 Ont. L. 688, 5 OntWR 738; 
G ponetioe vy. Robinson, 10 Ont. A. 
622. 

Acts and proceedings affected see 
infra § 1448 et seq. 

‘{a] Fact that lower court is un- 
aware of appeal is immaterial. 
Berry v. Safe-Deposit, etc., Co., 
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Md. 240, 48 A 502 (holding that, 
under Code art 5 § 5, providing that, 
where a case is taken from the or- 
phans court to a law court, and 
where appeal is taken from the law 
court to the supreme court, such ap- 
peal shall stay all proceedings in the 
orphans court, an order in the or- 
phans court, made in a case one day 
after such appeal had been taken, 
was without authority, and it was 
immaterial that the clerk of the law 
court, without authority, had sent 
back the proceedings to the orphans 
court, and that the orphans court 
was not aware of the appeal). 

[b] Supplementary proceedings.— 
Where plaintiff, after judgment, ob- 
tained an order for the examination 
of a debtor to defendant, supplemen- 
tal to the execution, and before the 
examination had taken place defend- 
ant took an appeal from the judg- 
ment, and gave the proper bond, it 
was held that all further proceedings, 


including the order supplemental to 


the execution, were stayed by the ap- 
peal. Cowdrey v. Carpenter, 25 N. Y. 
Super. 601, 17 AbbPr 107. 

{[c] Counter security as authoriz- 
ing enforcement.—The fact that the 
court ordered an administrator, sub- 
stituted for plaintiff, to set apart a 
certain sum for plaintiff's protection 
pending his appeal from another or- 
der directing him to turn over cer- 
tain sums in his hands to the sub- 
stituted administrator would not jus- 
tify a judgment of contempt for 
plaintiff's failure to comply with the 
latter order pending his appeal after 
giving a supersedeas bond. Haddick 
v. Polk County Dist. Ct., 164 Iowa 
417, 145 NW 943. 

383. Ark.—McCreary v. Rogers, 35 
Ark. 298. 
sug tr ielona v. Maddox, 9 Ga. 

Ill. Haynes v. Hayes, 68 Ill. 203. 
qed aelonngen v. Williams, 82 Ky. 

La.—Christina vy. Cusimano, 129 La. 
873, 57 S 157; Borah v. O’Niell, 121 
La. 733, 46 S 788. 

And see other cases in preceding 
note. 

[a] Attachment.—Where an ap- 
peal is taken from a judgment or de- 
cree with approved security in ac- 
cordance with the order of the court, 
the trial court has no power to en- 
tertain an application for an attach- 
ment. Indianapolis, etc, R. Co. v. 
Kibby, 28 Ind. 479; Johnson vy. Wil- 
liams, 82 Ky. 45; New Brighton, etc., 
R. Co.’s App., 105 Pa. 13. 

[b] New summons in garnish- 
ment.—Civ. Code § 4709, declaring 
that summons of garnishment may 
issue from time to time before trial, 
without any additional bond, does 
not authorize a second summons in 
garnishment while an appeal is pend- 
ing from the judgment against de- 
fendant. Paton vy. Chambliss, 114 
Ga. 626, 40 SE 760. 

{c] But in Indiana, where an ap- 
peal with supersedeas does not pre- 
vent an action on the judgment (see 
infra note 384) it is also held that 
garnishment will lie. Salem-Bedford 
Stone Co. v. Hobbs, 28 Ind. A. 520, 
63 NE 314. 

[d] Where one of several de- 
fendants appeals suspensively, he 
may be summoned as garnishee on 
execution against the others. Baker 
v. New Orleans, etc., R. Co., 10 La. 
Ann. 110. 

Effect on pending attachment or 
garnishment proceedings see infra § 
1454. 

34. Johnson v. Williams, 82 Ky. 
45; Sublette v. St. Louis, ete., R. Co., 
66 Mo. A. 331. 

Otherwise where no supersedeas or 
stay see supra § 1375 et seq. 


pleaded or used as a set-off.*® 
does not reverse, annul, or undo what has already ~ 
been done;** and in most jurisdictions the judg- 
ment, order, or decree is not vacated or annulled, 


a 
[§ 1446 


But as a rule it 


[a] But in Indiana parties are 
not precluded from suing on a judg- 
ment, or from prosecuting collateral 
or independent proceedings after an 
appeal is taken therefrom, even 
though a supersedeas is granted. 
Line v. State, 131 Ind. 468, 30 NE 
703; Burton v. Reeds, 20. Ind. 87; 
Nill v. Comparet, 16 Ind. 107, 79 AmD 
411; Salem-Bedford Stone Co. v.° 
Hobbs, 28 Ind. A. 520, 63 NE 314. 

35. Taylor v. Shew, 39 Cal. 536, 
2 AmR 478; Dow v. Blake, 148 Ill. 
76, 35 NE 761, 39 AmSR 156. And 
see Woodbridge, ete., Engineering Co. 
¥v. Ritter,” (0. Wed. (677% Cherry. vive 
Speight, 28 Tex. 503; Piedmont, etc.,~ 
L. Ins. Co. v; Ray, 75) Va. 821.> Cons" 
tra Magnolia Metal Co. v. Sterling- 
worth R. Supply Co., 6 North. Co. 
(Pa.) 358 (ground merely for stay 
of execution on new judgment). — 

Otherwise where no supersedeas or 
stay see supra § 1377. 

[a] Effect of appeal to be pleaded 
and proved.—That the appeal or writ 
of error in the state of the judgment 
operates as a supersedeas or’ stay is” 
a matter to be pleaded and proved as 
a defense to or in suspension ‘of. the’ 
action. Taylor v. Shew, 39 Cal. 536, 
2 AmR 478; Dow v. Blake, 148 Ill. 
76, 35 NE 761, 39 AmSR 156; Mer- 
ehants’ Ins. Co. y. (De Wolf, 33°23: 
45, 75 AmD 577; Piedmont, ete, L.- 
Ins. (Con ws Raiy,..1o) Via. os2ie 

[b] Legal conclusion.—An affida- 
vit of defense asserting as a defense 
to such action that the judgment op- 
erates aS a sSupersedeas must not 
aver this fact simply, for that is the. 
averment of a legal conclusion, but. 
must set out the facts upon which 
the correctness of the conclusion 
depends. Woodbridge, etc., Engineer- 
ing Co. v. Ritter, 70 Fed. 677. 

[e] Presumption in absence of 
proof.—In the absence of proof to, 
the contrary, the presumption is that 
the effect of an appeal by the laws 
of a foreign state is the same as in 
the state where the action is being 
prosecuted. Taylor v. Shew, 39 Cal. 
536, 2 AmR 478; Piedmont, ete, L. 
Ins. Cov. Ray.) 76 5Valisois 

{d] Proof by record.—The pend- 
ency of an appeal cannot be proved 
by parol evidence, but by the bares 
only. Blodget v. Jordan, 6 Vt. 

36. Ky.—Yarborough vy. Witepat= 
rick, 51 SW 172, 21 KyL 208. 

La. —Sandel v. George, 18 La. Ann. 
526 (where the rule is confined to 
suspensive appeals and not applied to 
devolutive appeals); Kernion v. Hills, 
12 Rob. 376. 


Mo.—Gemmell y. Hueben, 71 Mo. 
A295 
Nebr.—Spencer v. Johnston, 


58°, 
Nebr. 44, 78 NW 482. 

N. Y.—De Camp v. Thomson, 159 
N. Y. 444, 54 NE 11, 70 AmSR 570; 
In re Kloster, 40 Hun 374; Hardt v. 
Schulting, 24 Hun 345 (where it was 
held that a judgment recoveréd by 
plaintiff could not be set off pending 
appeal against costs awarded defend- 
ant in the same action); De Figa- 
niere v. Young, 25 N. Y. Super. 670; 
Pierce v. Tuttle, 51 HowPr 193; 
Terry v. Roberts, 15 HowPr 65. 
Tex.—Weatherred vy. Mays, 1 Tex.. 
472. ‘ 

Otherwise where no supersedeas or. 
stay see supra § 1379 

37. U. S.—Boise County Vv. 
man, 19 Wall. 661, 22 L. ed. 226. 

Cal. —Ewing v.,.Jacobs, 49 Cal. 72. 

Fla.—Thalheim v. Camp Phosphate 
Co:;, 48 Fla. 190, 37 S 523; 5 AnnCas} 
ee Polk County v. Johnson, 21 Fla. 


Gor- 


Ga.—Harper v. Terry, 139 Ga. 763, 
78 SE 175. 

Ill.—Barnes v. Chicago Typograph- 
ical Union No. , 232 Ill. 402, 83 
NE 932, 122 AmSR 129, 14 LRANS 


~ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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nor is its validity or effect impaired thereby.*® It 
is also held in some jurisdictions that an appeal 
or writ of error with a supersedeas or stay does 
not divest the lower court of jurisdiction, either 


1150 and note; Snyder v. Powell, 133 
Til. A. 393. 

Iowa.—Edwards v. Olin, 121 Iowa 
143,.96 NW 742; Hyatt v. Clever, 104 
Iowa 338, 73 NW 881. 

Ky.—U. S.. Fidelity, ete. Co. v. 
Jones, 111 SW 298, 33 KyL 737 [cit 
Cyc]; Gardner v. Continental Ins. Co., 
101 SW 911, 31 KyL 69; Hey v. Hard- 
ing, 78 SW 1386, 25 KyL 1454; Thomp- 
son v. Thompson, 69 SW 714, 715, 24 
KyL 645 [cit Cyc]. 

Minn.—Woolfolk v. Burns, 45 Minn. 
96, 47 NW 460; Robertson y. David- 


son, 14 Minn. 554. 
N. Y.—Matter of Berry, 26 Barb. 
55; Stricker v. Wakeman, 13 AbbPr 


85; Rathbone v.: Morris, 9 AbbPr 213; 
Kinnie v. Whitford, 17 Johns. 34; 
Burr v. Burr, 10 Paige 166. 

N. D.—Merchant v. Pielke, 9 N. D. 
245, 83 NW 18. j 

Oh.—Arnoid v. Fuller, 1 Oh. 458. 

Tenn.—Rocco v. Parezyk, 9 Lea 
328; McCamy v. Lawson, 3 Head 256. 

Tex.—Semple v. Eubanks, 13 Tex. 
Civ. A.. 418, 35 SW 509. 

W. Va.—Sult. v. A. Hochstetter Oil 
Co., 63 W. Va. 317, 61 SE 307. 

Wis.—Tilley v. Washburn, 91 Wis. 
105, 64 NW 312. . 

[a] Appeal after sale.—An appeal 
interposed after a decree of sale has 
been essentially executed will not be 
permitted to supersede the completion 
of the purchase. Brasher v. Cort- 
landt,.2 Johns. Ch. (N.. Y.) 505. 

{b] Effect as to possession of 
property.—(1) By the weight of au- 
thority, in the absence of statutory 
provision to the contrary, a superse- 
deas or stay issued or obtained after 
possession of property has been ob- 
tained under a judgment or decree 
does not restore such possession to 
appellant or entitle him to such res- 
toration, since the supersedeas or 
stay does not operate to undo what 
has already been done.,under the 
judgment. or. decree. Thalheim  v. 
Camp Phosphate Co., 48 Fla. 190, 37 
S 523, 5 AnnCas 784; Bacon y. Green, 
36 Fla. 313, 18 S 866; Hyatt v. Clev- 
er, 104 Iowa 338, 73 NW.831; Thomp- 
son y. Thompson, 69 SW 714, 24 KyL 
645 [cit. Cyc]; Bristow v. Home Bldg. 
Co., 91. Va. -18,°20 SE 946, 947; Sult 
v. A. Hochstetter Oil Co., 63 W. Va. 
317,. 61 SE 307 (possession of re- 
ceiver). (2) But see Peo. v. Judges 
New York C. Pl, 1 Wend. (N. Y.) 81. 
As to possession. of receiver see in- 


Fay a8) eke i ete 
[c] Enjoining use of money paid. 
on judgment prior to appeal. 


Where, after the amount of a judg- 
ment for plaintiff, affirmed upon ap- 
peal, has been paid to his attorney 
and deposited. in a bank, an applica- 
tion of defendant for leave to appeal 
to the court of appeals is granted, 
and the appeal is perfected by de- 
fendant, the latter is not entitled, 
on giving bond, to obtain by motion, 
upon proof that plaintiff is insolv- 
ent, an injunction restraining plain- 
tiff and his attorney from drawing, 
and the bank from paying out, the 
money so deposited therein, until the 
further order of the court. Klinker 
v. Third Ave. R. Co., 33 App. Div. 
556, 538 NYS 1012. 

[d] Premature payment; before 
entry of judgment.—But where a 
draft of a judgment, signed by the 
judge, authorizing certain parties liti- 
gant to immediately withdraw a spe- 
cified sum-from a fund in court, was 
presented by them to the clerk before 
entry, both he and they knowing that 
another party was about to execute a 
supersedeas bond, it was held that 
the payment of the money was pre- 
mature, and did not deprive the lat- 
ter of his legal right to stay such 
payment by the execution of said 


APPEAL AND -ERROR 


bond. Hindman vy. Field, 101 Ky. 
147, 39 SW 828, 19 KyL 322. 

[e] Cannot purge prior contempt. 
—The perfecting of an appeal from 
a decree containing injunctional pro- 
visions, and the filing of a superse- 
deas can have no retroactive effect, 
so as to purge a contempt committed 
by appellant while the decree was in 
full force. Merchant v. Pielke, 9 N. 
D. 245, 88 NW 18. 

[f] A forthcoming or delivery 
bond, executed to procure the release 
of attaciiod property, remains in 
force, notwithstanding an appeal has 
been taken, and a supersedeas bond 
given. State v. McGlothlin, 61 Iowa 
312, 16 NW 1387; Williams v. Robison, 
21 Iowa 498. 

[g] Prior proceeding to subject 
land to judgment.—Where plaintiff, 
obtaining a money judgment against 
defendant who appealed therefrom, 
instituted, as he had a right to do, a 
suit to subject to the judgment land, 
the record title to which stood in the 
name of defendant’s wife, the subse- 
quent filing of a suersedeas undertak- 
ing did not deprive him of the right, 
but the trial court on good cause 
shown could stay the action until the 
determination of the appeal. Fred- 
erick First Nat. Bank v. Mcllvaine, 
32 S. D. 177, 142 NW ‘468. 

Commencement and continuance of 
supersedeas or stay see infra § 1447. 

As to discharge of previous levy 
see infra § 1450. 

Record and lien see infra § 1449. 

38. U. S.—Kansas Pac. R. Co. v. 
Twombly, 100 U. S. 78, 25 L. ed. 550; 
Ransom y. Pierre, 101 Fed. 665, 41 
CCA 585; Oregonian R. Co. v. Oregon 
R., ete., Co., 27 Fed. 277. 

Ark.—Fooh v. Bilby, 95 Ark. 302, 
129 SW 1104; Love v. Cahn, 93 Ark. 
215, 223, 124 SW 259 [cit Cyc]; Stur- 
divant v. Reese, 86 Ark. 452, 111 SW 
261; Miller v. Nuckolls, 76 Ark. 485, 
486, 89 SW 88, 113 AmSR 101, 6 Ann 
Cas 513 [cit Cyc]; Cloud v. Wiley, 
29 Ark. 80; Fowler v. Scott, 11 Ark. 
675; Clay-v. Notrebe, 11 Ark. 631. 

Cal.—Low iv. Adams, 6 Cal. 277. 

Colo.—Whitehead v. Linn, 47 Colo. 
2,105 P. 1080. ( 

Ill.—Barnes v. Chicago Typograph- 
ical Union No. 16, 232 Ill. 402, 83 NE 
932, 122 AmSR 129, 14 LRANS 1150 
and note; Shirk v. Metropolitan, etc., 
Gravel Road Co., 110 Ill. 661; Oakes 
v. Williams, 107 Ill. 154; Brown v. 
Schintz,, 109 Ill. A. 598. 

Ind.—In this state ‘fan appeal to 
the Supreme or Appellate Court, 
without filing an appeal bond, does 
not, as in some states, suspend the 
judgment from which the appeal is 
taken; nor does the filing of an ap- 
peal bond suspend the operation of 


such judgment except that it stays 


execution thereon. For all other 
purposes the judgment appealedfrom, 
even if an appeal bond is filed, is as 
effective and binding upon the par- 
ties as if no appeal had been taken.” 
Waring v. Fletcher, 152 Ind. 620, 630, 
52 NE 203 [cit Central Union Tel. 
Co. v. State, 110 Ind. 203, 10 NE 922, 
12 NE 136; State v. Krug, 94 Ind. 
366; Randles v. Randles, 67 Ind. 434; 
Walls v. Palmer, 64 Ind. 493; State 
v. Chase, 41 Ind. 356; Burton v. Bur- 
ton, 28 Ind. 342; Burton v. Reeds, 20 
Ind. 87; Nill v. Comparet, 16 Ind. 107, 
79 AmD 411]; Salem-Bedford Stone 
Co. v. Hobbs, 28 Ind. A. 520, 63 NE 
314; Hammond vy. Evans, 23 Ind. A. 
501, 55 NE 784. 

Kan.—Willard v. Ostrander, 51 Kan. 
481, 32 P 1092, 37 AmSR 294. 

Ky.—Hey v. Harding, 78 SW 136, 
25 KyL 1454; Runyon v. Bennett, 4 
Dana 598, 29 AmD 481. 

Mo.—Mann v. Doerr, 222 Mo. 1, 121 
SW 86; Burgess v. Hitt, 21 Mo. A. 


[ACH 327 


| of the cause or of the parties;°® but the general 
rule is that the lower court has no jurisdiction 
| to enforce or take further proceedings on the judg- 
ment, order, or decree appealed from, or,,,as to 


313; Merchants’ Mut. Ins. Co?‘V-Hilt, 

IiaMo: VAT 590, Rae eed A 
N. Y.—Sixth Ave. R. Co, v. Gilbert 

HR. Con (i IN. yea One : 

Tenn.—McMinnville, ete., R. Co. v. 
Huggins, 7 Coldw. 217. ':*3{ 43.3 g 

Tex.—Semple v. Eubanks, 13 Tex. 
Civ, A. 418, 35 SW 509. 

Va.—Martin v. South Salem Land 
Co., 94 Va. 28, 26 SE 591; Bristow v. 
nose Bldg. Co., 91 Va. 18, 20 SE 946, 

Wash.—State v. Pierce County Su- 
per. Ct., 32 Wash. 693, 73 P 779 (on 
appeal from order quashing execu- 
tion); Fawcett v. Pierce County Su- 
per. Ct., 15 Wash. 342, 46 P 389, 55 
AmSR 894. 

And see other cases in preceding 
notes; and supra § 1373 et seq. 

[a] An appeal from an order set- 
ting aside a judgment does not revive 
the judgment pending the appeal. 
Brown v. Curtiss, 155 Mo. A. 376,:137 
SW 24; Burgess v. Hitt, 21 Mo. A. 313. 

[b] Judgment admissible in evi- 
dence in another action.—Mann vy. 
Doerr, 222 Mo. 1, 121 SW 86. 

[c] Disbarment of attorney.—(1) 
In Walls v. Palmer, 64 Ind. 493, 496, 
a judgment had been rendered, sus- 
pending the petitioner from practic- 
ing as an attorney, and it was urged 
that an appeal therefrom had the ef- 
fect of restoring him to his right 
to practice during the pendency of 
the appeal. The court, however, held 
that to give that effect to the appeal 
would be to reverse the judgment of 
the suspension before the appeal was 
judicially decided, saying: “The ef- 
fect of the appeal and supersedeas is 
to stay the judgment of suspension 
as it is, and prevent further procéed- 
ings against the petitioner. It does 
not reverse, suspend, or supersede the 


force of the judgment.’ See also 
Tyler v. Presley, 72 Cal. 290, 13 P 
856; Heffren v. Jayne, 39 Ind. 463, 


13 AmR 281. (2) But compare Bird 
Gilbert, 40 Kan. 469, 19 P 924 (hold- 
ing that, where, pending an appeal 
from an order adjudging an attorney 
guilty of contempt, and enjoining 
him from practicing in the district 
court until purged of contempt, a 
stay of proceedings had been duly 
granted, the attorney was entitled 
to all his former privileges in court). 

{d] Contrary rule in some juris- 
dictions.—(1) Under some statutes, 
however, as in cases in which there 
is a trial de novo in the appellate 
court, the appeal vacates and annuls 
the judgment or decree appealed 
from. See supra § 1373. (2) In Ne- 
braska, by statute, the perfecting of 
an appeal to the supreme court from 
a decree of the district court in 
equity and the filing and approval of 
a supersedeas bond vacates the’ de- 
cree, and the case is pending in the 
supreme court for trial de novo, with 
the rights of the parties where they 
were at_ the commencement of the 
suit. O’Leary v. Iskey, 12 Nebr. 136, 
10 NW 576; ‘Wilcox v. Saunders, 4 
Nebr. 569; Riley Bros. Co. v. Melia, 
3 Nebr. (Unoff.) 666, 92 NW 913. And 
see Jenkins v. State, 60 Nebr. 205, 82 
NW 622. 

Right to invoke judgment as estop- 
Toate bar see Judgments [23 Cyc 

39. U. S.—Fidelity Trust, ete., Co. 
v.'Mobile St. R. Co., 54 Fed. 26. 

Ala.—Garrett v. Mayfield Woolen 
Mills, 153 Ala. 602, 44 S 1026. 

Ark.—Sturdivant v. Reese, 86 Ark. 
452, 111 SW 261; Ex p. Caldwell, 5 
Ark. 390. 

Minn.—Briggs v. Shea, 48 Minn. 
218, 50 NW 1037; State v. Young, 44 
Minn. 76, 46 NW 204. 

N. Y.—Bowman v. Tallman, 28 How 
Pr 482, 
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any matter embraced therein.*° 


_{§ 1447] 2. Commencement and Continuance. 
As a general rule a supersedeas or stay operates 
from and only from the time of the completion 
of those acts which are requisite to call it into 
existence;*#4 and it stays proceedings while and 
only while the cause is pending and undetermined 


40. Vosburg v. Vosburg, 137 Cal. 
493, 70 P 473; Merrifield v. Western 
Cottage Piano, etc., Co., 238 Ill. 526, 
87 NE 379, 128 AmSR 148; Linck v. 
Troll, 84 Mo. A. 49; Burnett v. Jack- 
sonze2 71 OK1. 1275, TLE P1944 (on ap= 
peal from county to district court). 
And see supra this section text and 
note 32; and infra § 1448 et seq. _ 

{a] In Louisiana the suspensive 
appeal not only suspends the opera- 
tion of the judgment appealed from 
but also divests the court which ren- 
dered it of jurisdiction, any jurisdic- 
tion thereafter acquired being the ju- 
risdiction to execute the judgment of 
the appellate court. State v. Monroe, 
133 La. 1045, 63 S 513. 

41. U. S.—Foster v. Kansas, 112 
U.' S) 201, 5 SCt 8, 97, 28 L.ved. 629; 


Hovey v. McDonald, 109 U. S. 150, 3, 


SCt 136, 27 L. ed. 888; Kitchen v. 
Randolph, 93 U. S. 86, 23 L. ed. 810; 
Boise County v. Gorman, 19 Wall. 
661, 2 lL. ed. 226. 

D. C.—Hetzel v. Baltimore, ete., R. 
Co., 14 D. C. 338. 

Fla.—Thalheim v. Camp Phosphate 
Co., 48 Fla. 190, 37 S 523, 5 AnnCas 
784; Bacon v. Green, 36 Fla. 313, 18 

866. : 


s 

lowa.—Edwards v. Olin, 121 Iowa 
148, 96 NW 742; Hyatt v. Clever, 104 
Iowa 338, 73 NW 831. 

Ky.—Hey v. Harding, 78 SW 136, 
b5 Kyl 1454; Louisville R. Co. v. 
Lucas, 120 Ky. 359, 56 SW 682, 27 
KyL 769; Hindman v. Field, 101 
Ky. 147, 39 SW 828, 19 KyL 322; State 
Bank v. Vanmeter, 10 B. Mon. 66; 
Runyon v. Bennett, 4 Dana 598, 29 
AmD 4381 (where it was held that a 
supersedeas takes effect, not at the 
moment when it is issued, but when 
the certificate is filed in the office of 
the clerk below, or when.notice of it 
is given to the officer or party to be 
restrained by it); Freeman v. Patton, 
1-J. J.. Marsh: 193. 

Mo.—Pickel v. Pickel, 251 Mo. 197, 
158 SW 8. 

N. Y.—Thompson y. Blanchard, 2 
N.Y. 561. 

N. D.—Merchant v. Pielke, 9 N. D. 
245, 838 NW 18. 

Oh.—Arnold v. Fuller, 1 Oh. 458. 

Or.—Anderson vy. Phegley, 54 Or. 
102, 102 P 608. 

W. Va.—Sult v. A. Hochstetter Oil 
Co., 63 W. Va. 317, 61 SE 307. 

[a] Time for exception or objec- 
tion to sureties.—(1) It has been held 
that an appeal, properly taken and 
with the proper security, stays pro- 
ceedings on the judgment or order 
appealed from, although the time for 
excepting to the sureties has not ex- 
pired (Thompson y. Blanchard, 2 N. 
Y. 561); (2) and an appeal, although 
not perfected until the expiration of 
the time for objections to the suffi- 
ciency of the sureties, operates as a 
supersedeas from the date of its 
service and filing (Anderson  v. 
Phegley, 54 Or. 102, 102 P 603). And 
see Sam Yuen vy. McMann, 99 Cal. 
497, 34 P 80; Lee Chuck v. Quan Wo 
Chong Co., 81 Cal. 222, 22 P 594, 15 
AmSR 50; Kountze v. Erck, 45 Nebr. 
288, 63 NW 804; State Bank v. Green, 
8 Nebr. 297, 1 NW 210; Mirick v. 
Hill, 30 NYS 853; State v. Pierce 
County Super. Ct., 12 Wash. 677, 42 
P 123 


[b] Failure to give -bond.—In 
Louisiana the judge of the district 
court has the authority to _ per- 


mit an execution upon a judgment 
after the suspensive character of 
the appeal has expired because of 
failure to give the bond required. 
State v. King, 49 La. Ann. 1527, 22 
S 806. 
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in the appellate court,‘? or, where the time is fixed 


fixed.* 


{c] Stay after notice of entry of 
judgment.—A stay of proceedings 
for a specified time, after notice of 
entry of judgment, operates only in 
case judgment is entered, and does 
not prevent the successful party from 
moving to dismiss an appeal, taken 
before such entry, from an order 
denying a motion for a_ new trial. 
Kenney v. Sumner, 12 Misc. 86, 33 
NYS 95. 

Does not annul or undo what has 
already been done see supra § 1446 
text and note 37. 

Effect as to possession of property 
see supra § 1446 note 37 [b]. 

Does not purge prior contempt see 
supra § 1446 note 37 [e]. 

42. Ala. — Garrett v. Mayfield 
Woolen Mills, 153 Ala. 602, 606, 44 S 
1026 [cit Cyc]. ‘ 

Ark.—Love v. Cahn, 93 Ark. 215, 
223, 124 SW 259 [cit Cyc]; Clay v. 
Notrebe, 11 Ark. 631 (holding that a 
judgment stayed by a recognizance 
remained superseded until the super- 
sedeas was discharged by some ac- 
tion of the appellate court). 

Fla.—Stewart v. Preston, 1 Fla. 1. 

Mass.—Tyndale v. Stanwood, 186 
Mass. 59, 71 NE 83. 

Mo.—Pickel v. Pickel, 251 Mo. 197, 
158 SW 8. 

N. Y.—In re Metropolitan El. R. 
Co., 186 N. Y. 500, 32 NE 1043; Pe- 
trie v. Fitzgerald, 2 AbbPrNS 354 
(where it was held that an order, 
staying proceedings until the hearing 
and decision of an appeal, does not 
extend the time to answer beyond the 
time of the decision of the appeal); 
Bowman vy.’ Tallman, 28 HowPr 482 
(where it was held that the mere 
oral announcement of judgment of 
affrmance by the general term of the 
supreme court and the entry of such 
decision in the minutes of the clerk 
was not such a judgment as would 
authorize action under it, but that a 
formal judgment embracing the de- 
cision must be entered by the clerk 
to remove the stay of proceedings 
from the judgment appealed from); 
Jackson v. Varick, 7 Cow. 412 

Tex.—Fenton v. Farmers’, etc., Nat. 
Bank, 27 Tex. Civ. A. 231, 65 SW 199. 

And see Busch y. Wilcox, 106 Mich. 
514, 64 NW 485. 

[a] Failure to prosecute appeal.— 
(1) If defendant in the judgment 
takes an appeal and does not prose- 
cute it at the term of the appellate 
court prescribed by statute, the su- 
persedeas is at an end, and plaintiff 
may sue out his execution. Shapard 
v. Bailleul, 3 Tex. 26.- See also Rob- 
erts v. Landrum, 3 Tex. 16; Newcomb 
v. Drummond, 4 Leigh (31 Va.) 57. 
(2) So, if appellant neglects to docket 
the transcript in the appellate court 
at the proper time, the trial court 
may adjudge the appeal abandoned 
and proceed. Cline v. Bryson City 
Mfg. |Co., 116 N.'C. 837, 21 SH 791; 
Avery v. Pritchard, 93 N. C. 266. (3) 
But see Campbell v. Howard, 5 Mass. 
376 (where it was held that a judg- 
ment is not enforceable after a valid 
appeal has been allowed, although 
appellant has not prosecuted such ap- 
peal, the statute providing in such 
case for affirmance by the appellate 
court). 

[b] Filing of mandate.—(1) After 
a writ of error is made a superse- 
deas plaintiff cannot take out an exe- 
cution until the mandate of the su- 
preme court is filed in the clerk’s 
office after the affirmance of the judg- 
ment. Rock Island Nat. Bank v. 
Thompson, 173 Ill. 593, 50 NE 1089, 
64 AmSR 137. (2) And in Missouri 
it was held that, under Rev. St. 


by order of court, until expiration of the time so 
But in some states a supersedeas or stay 
obtained on appeal to an intermediate appellate 
court is operative pending a further appeal to 
or other proceeding for review in a higher court.** 
It does not operate, however, on a second appeal 


(1909) § 2089, making it the duty of 
the clerk of the supreme court within 
thirty days after an opinion is filed 
to transmit a true copy to the trial 
court, and § 2152, requiring tran- 
scripts of judgments of the supreme 
court as soon as they are filed in the 
office of the clerk of the circuit court 
to be entered in the docket, the su- 
persedeas resulting from the taking 
of an appeal and the giving of an 
appeal bond ceased to operate as a 
stay, not when the opinion was filed 
in the supreme court, but when the 
opinion with a copy of the judgment 
constituting the mandate of the su- 
preme court was received and filed 
in the trial court, at least where the 
decree was reversed in part. Pickel 
v. Pickel, 251 Mo. 197, 158 SW 8. 
43. Allegretti v. Allegretti Choco- 
late Cream Co., 85 Ill. A. 416 (re- 
ferred to infra note 44 [a]); Matter 
of Parsons, 73 App. Div. 622.mem, 77 
NYS 227 mem; Pim vy. Nicholson, 6 
Oh. St. 176 (holding that an order 
made in vacation by a judge of. the 
supreme court, staying execution un- 
til the next term of the court, ceases 
to operate when the court adjourns 
at the next term, unless a further or- 
der is made continuing the stay): 
[a] Reversal of order granting 
stay.—In New York it was held that 
an order granting a stay of proceed- 
ings until decision of an appeal from 
an order denying an application by 
one to be made a party plaintiff 
should be reversed on appeal on the 
affirmance of the order denying the 
application, although the stay might 
be said to fall with such affirmance. 
Matter of Parsons, 73 App. Div. 622 
mem, 77 NYS 227 mem. / 
[b] Effect of stipulation.—Where, 
after, judgment for plaintiff in an 
action against a railroad company re- 
straining the maintenance and opera- 
tion of the road, defendant stipu- 
lated, as a condition of obtaining a 
stay, that it would not take or prose- 
cute condemnation proceedings in re- 
lation to the property “pending the 
stay granted by the order,” and that 
it would contest plaintiff’s rights 
“only in this action,” it was held 
that the stipulation prevented defend- 
ant from prosecuting condemnation 
proceedings only pending the stay, 
and that when the stay ceased by 
reason of a reversal it was free to 
act as before the stipulation. In re 
Metropolitan El. R. Co., 1386 N. Y. 
500, 32° NE 10432 © 
44. Staffords v. King, 90 Fed. 136, 
82 CCA 536 (holding that where, in 
an order allowing a supersedeas on 
appeal from an order dissolving an 
injunction, the court provided that 
pending such appeal the order dis- 
solving the injunction should stand 
suspended and superseded, and after 
a decision by the circuit court of ap- 
peals affirming the order of dissolu- 
tion, but before its mandate had been 
sent to the circuit court, the cause 
and record were removed to the su- 
preme court by a writ of certiorari, 
the injunction remained in force, and 
must be respected and enforced un- 
til final disposition of the case in 
the supreme court); Russell v. O’- 
Dowd, 48 Ga. 474 (further appeal 
from’ state supreme court to supreme 
court of United States); Matter of 
Pye, 21 App. Div. 266, 47 NYS 689 
(holding that an undertaking on ap- 
peal to the avpellate division given 
under Code Civ. Proc. § 2579, pro- 
viding that an appeal from an order 
of a surrogate:committing an execu- 
tor for contempt shall stay -proceed- 
ings on the giving of an undertaking 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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taken after dismissal of the first, on which the 
supersedeas or stay was allowed, because improp- 


erly taken.* 


[§ 1448] 3. Acts and Proceedings Affected in. 
The general rule, as we have seen, is 


General. 
that a supersedeas or stay does 


judgment, order, or decree appealed from or re- 
verse, aunul, or undo what has already been done 
under it, but does suspend all further proceed- 
ings thereon or as to any matter embraced therein, 
and prevents, pending the appeal, any steps to 
enforce or carry the same into effect.4¢ 


eonditioned that appellant will sur-| 


render himself, on affirmance, in 
Obedience to the order, remains in 
force after affirmance, and a further 
appeal to the court of appeals, duly 
perfected by the giving of the un- 
dertaking for costs and damages, op- 
erates as a stay of proceedings until 
final disposition by the latter court); 
Matter of Gihon, 29 Misc. 
NYS 244 [aff 49 App. Div. 635 mem, 
63 NYS 1108 mem] (holding that, un- 
der Code Civ. Proc. § 1310, providing 
that, where an appeal has been per- 
fected to the general term of any 
court, to the appellate division of 
the supreme court, or to the.court 
of appeals, and other acts required 
to stay execution have been done, the 
appeal shall stay all proceedings to 
enforce the judgment or order ap- 
pealed from, letters. testamentary 
cannot issue to the executors of a 
will while an appeal from the decree 
admitting the will to probate is pend- 
ing in the court of appeals, on fur- 
ther appeal from the appellate divi- 
sion, when contestant has given an 
undertaking under Code Civ. Proc. § 
1326, providing that upon the giving 
of such an undertaking the appeal is 
perfected); Fenton v. Farmers’, ete., 
Bank, 27, Tex. Civ.; A. 231,.65 SW 199 
(holding that, under Rev. St. art 1404, 
providing that a party appealing who 
desires to stay execution shall give 
bond conditioned to prosecute his ap- 
peal with effect, and that, if the judg- 
ment of the supreme court or the 
court of civil appeals shall be against 
him, he will perform its judgment, 
and art 1405, providing: that, if the 
judgment is for the recovery of land, 
the bond shall be conditioned to pay 
the value of the rent of such land, 
where a cause is taken to the court 
of civil appeals, and afterward appli- 
cation for writ of error is refused by 
the supreme court, a bond so condi- 
tioned stays proceedings until the 
final determination of such applica- 
tion by the supreme, court). And see 


Tyndale v. Stanwood, 186 Mass. 59, 71 
NE. 83. icy 
[a] Contra.—(1) But in Illinois it 


was held that where an appeal is 
taken from a decree of the trial court 
to an intermediate appellate court, 
and the order fixing the amount of 
the appeal bond provides that the de- 
cree be stayed “during the pendency 
of this appeal,” and the decree is 
affirmed in the intermediate appellate 
court, and an appeal is taken to the 
supreme court, the staying order is 
not in force pending the appeal to 
the supreme court. Allegretti v. Al- 
legretti Chocolate Cream Co., 85 II1. 
A. 416. (2) See also Slaughter House 
Cases, 10 Wall. (U..S.) 273, 19 L. ed. 
915 (where it was held that a super- 
sedeas from, the supreme court of 
the United States to the supreme 
eourt of a state, in a case taken to 
the former court by writ of error to 
the trial court, does not operate upon 
the trial court, but only upon the su- 
preme ,court of the state). ss 

45. See State v. Second Judicial 
Dist. Ct., 24 Mont. 330, 61-P_882. 

46. See supra § 1446 and cases 
there cited. 

47. ‘U. S.—Hunt. v. Oliver, 109 UD. 
$7177, 3 SCt 114, 27.1, ed. 897. 


Cal.—In this state it is expressly ‘107, 


273, 61° 
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not only prevents an ordinary execution on the 
judgment, but also prevents, in most jurisdictions, 


any other process, act, or proceeding which is in 


not vacate the 
therein.*? 


This rule 


provided that an appeal “stays all 
further proceedings in the court be- 
low upon the judgment or order ap- 
pealed from, or upon the matters em- 
braced therein,’ but that “the court 
below may proceed upon any other 
matter embraced in the action and 
not affected by the order appealed 
from.” Code Civ. Proc. § 946. And 
see Vosburg v. Vosburg, 137 Cal. 493, 
70 P 473; Anderson vy. Anderson, 123 
Cal. 445, 56 P 61; Ex p. Queirolo, 119 
Cal. .635, 51; P) 956; ";Mosters-vi San 
Francisco Super. Ct., 115 Cal. 279, 47 
P 58; Schwarz v. San Francisco Su- 
per. Ct., 111 Cal. 106, 43 P 580; State- 
ler v. Alameda County Super. Ct., 107 
Cal. 536, 40 P 949; Ruggles v. San 
Francisco Super. Ct., 103 Cal. 125, 
37 P. 211, 

Fla.—Henry v. Whitehurst, 66 Fla. 
567, 64 S 2338. 

Ill.— Hohenadel vy. Steele, 237 Ill. 
229, 86 NE 717. 

Ky.—Rulo v. Beadles, 51 SW 312, 
21 KyL 295; Johnson vy. Williams, 82 
Ky. 45. . 

Mo.—State y. Klein, 137 Mo. 673, 39 
SW 272. 
hea Y.—White v. Klinken, 16 AbbPr 

Okl.—Burnett v. 27 Okl1. 
Aco edly 194, 

Wis.—Treat v. Hiles, 77 Wis. 475, 
46 NW 810. 

And see other cases supra § 1446. 

[a] “Execution.”—(1) The term 
“execution,” with reference to a stay 
of “execution” during proceedings on 
appeal, comprehends not merely the 
ordinary writ of execution to collect 
money, but also any and all process 
to enforce any affirmative command 
of a judgment, whatever its nature. 
State v. Klein, 137 Mo. 6738, 39 SW 
272. (2) The enforcement of an in- 
terlocutory order for the appointment 
of a receiver is within the scope of 
the term “execution.” State v. Hir- 
Zep 137 Mo. 435, 37 SW 921, 38 SW 

[b] “Proceeding upon the judg- 
ment”; collection of alimony.—An at- 
tempt to collect a judgment for ali- 
mony by execution, pending an ap- 
peal, is a “proceeding upon the judg- 
ment,’ and, pending the appeal, is 
stayed by the execution of the under- 
taking prescribed by the code. An- 
error v. Anderson, 123 Cal. 445, 56 

[ec] Action on judgment; attach- 
ment and garnishment.—(1) As a 
rule an action cannot be maintained 
on a judgment, pending an appeal 
therefrom with a supersedeas or stay. 
Johnson v. Williams, 82 Ky. 45; Sub- 
lette v. St. Louis, ete, R. Co., 66 
Mo..A. 3381. And see supra § 1376. 
(2) Nor can an attachment be taken 
out on the judgment against defend- 
ant’s property. Johnson v. Williams, 
82 Ky. 45. (3) But in Indiana it is 
held that the only effect of an ap- 
peal to a court of error, when per- 
fected, is to stay execution upon the 
judgment from which it is taken, and 
in all other respects the judgment, 
until overruled or reversed, stands 
binding upon the parties as to the 
question directly decided, and that 
an action on the judgment and pro- 
ceedings in. garnishment are not 
stayed. Nill v.:.Comparet, 16 Ind. 
79 AmD 411; Hoyle v. Stell- 


Jackson, 


pursuance or enforcement of the judgment, order, 
or decree appealed from, or any further proceed- 
ing in the lower court upon any matter embraced 
But the supersedeas or stay is confined 
to proceedings in the suit in which the judgment, 
order, or decree is rendered or made, and to such 
as are based upon or touch the enforcement or 
carrying into effect of that judgment, order, or 


wagen, 30 Ind. A. 674, 66 NE 910; 
Salem-Bedford Stone Co. v. 
28 Ind. A. 520, 68 NE 314. 
in Georgia it is held that plaintiff 
in a judgment which has been car- 
ried by certiorari to a superior court 
does not place himself in contempt 
of the latter court by suing out a 
garnishment upon that judgment dur- 
ing the pendency of the certiorari. 
Miller v. Gay, 98 Ga. 536, 25 SE 577. 
[d] Offset of judgment.—A stay 
of execution upon a judgment is a 
protection against the collection of 
any part of it by legal process, and 
hence another judgment cannot be 
offset against it during such stay. 
Treat v. Hiles, 77 Wis. 475, 46 NW 


810. 

[e] A writ of assistance, where 
that is an appropriate process to 
carry the judgment or decree into 
effect, cannot issue pending an ap- 
peal with supersedeas. . Hunt v. Oli- 
ver,. 109) 20. SS: SLUes7SCt. 1144242 Ee 
ed..897; State v. Wood, 142 Mo. 127, 
44 SW 225. ; 

[f] Process in chancery.—The 
process by which decrees are usually 
enforced in equity, whether by at- 
tachment or sequestration, cannot be 
proceeded with after an appeal has 
been perfected and the bond required 
by statute has been executed, and the 
adoption by the court of the writ. of 
fieri facias as final process to exe- 
cute decrees for the payment of 
money cannot alter the effect which 
the law designed to give to the per- 
fected appeal. Where such writ has 
not been fully executed before the 
appeal is perfected, the court can do 
no act by which the appeal can be 


eur orese Chillas v. Brett, 5 PaLJR 
le] Confirmation of sale.—It is’ 


error to render judgment confirming 
a sale of land after the judgment di- 
recting the sale to be made has been 
superseded. Weber v. Tanner, 64 SW 
741, 23 KyL 1107; Rulo v. Beddles, 
51 SW 312, 21 KyL 295. 

[h] Foreclosure.—A sale under a 
foreclosure decree and an order con- 
firming same after the perfection of 
an appeal by one of defendants are 
invalid. Anderson vy. Phegley, 54 Or, 
102, 102 P 603. 

[i] Transfer of cause; transmis- 
sion of copies of orders and judg- 
ments.—A county court has no juris- 
diction, pending an appeal to the dis- 
trict court from an order transfer- 
ring a guardianship proceeding from 
that court to the county court of an- 
other county, under Sess. L. (1910) 
ce 25, to make certified copies of the 
orders and judgments and transmit’ 
the same, as its power to act there- 
in is suspended by the appeal. Bur-. 
pet v. Jackson, 27 Okl. 275, 111°P 

[j] Appeal from second decree 
after affirmance of first.—The taking 
of security for damages and costs 
for stay, on an appeal from a second 
decree, which reforms the grant of 
relief and determines issues not ad- 
judicated by the former decree, on 
which a mandate of affirmance is- 
sued, supersedes the later decree, and 
deprives the lower court of the pow- 
er, pending the appeal, to execute a 
part of it, which in its opinion is 
but a repetition of the former ad- 

art 
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decree.*® 


judication. McCourt v. Singers-Big- 
ger, 150 Fed. 102, 80 CCA 56. 

{k] Appeal from removal of syn- 
dic.—In Louisiana a suspensive ap- 
peal from a judgment of the court 
‘removing from office a definitive syn- 
dic deprives the district court, pend- 
ing the appeal, of jurisdiction to con- 
voke a meeting of creditors to select 
his successor. State v. Judge, 110 
La. 734,'34 S 757%. 
eee An appeal from a revocation 
of letters of administration, with a 
supersedeas, entitles appellant to re- 
_tain the assets of the estate during 
its pendency, and the probate court 
is thereby divested of any further 
authority in regard thereto during 
_such time. Cuendet v. Henderson, 
166 Mo. 657, 66 SW 1079. 

[m] Right to vote certificate of 
stock executed and deposited for stay. 
—Where, under a statute providing 
that, to stay on appeal a judgment 
which directs the execution of an in- 
strument, such instrument must be 
executed and deposited in court pend- 
ing the judgment of the -appellate 
court, the president of a corporation, 
on an appeal from a judgment which 
directs him to execute and deliver 
._ to. a certain person a certificate of 
shares in the corporation, executes 
the certificate and deposits it in court 
and then executes the supersedeas 
‘bond to stay the execution, the per- 
son named in the certificate as the 
owner of the shares therein men- 
tioned is not entitled to vote the 
shares pending the appeal. Durfee 
v. Harper, 22 Mont., 373, 56 P 589. 

S.—Grant v. Phenix Mut. 
L. Ins. Co., 12250 ..827-118, TSC S829; 
30 L. ed. 909; U. S. v. Knox County, 
39 Fed. 757. 

Ala.—Espy v. Balkum, 45 Ala. 256 
(where. it was held that an appeal 
-bond given on an appeal from an 
order of costs on a refusal to grant 
a new trial does not supersede the 
original judgment, but only the one 
appealed from); Boren v. Chisholm, 
3 Ala. 513 

Cal.—In this state, as we have seen, 
while the stay prevents all further 
proceedings in the court below upon 
the judgment or order appealed from, 
or upon the matters embraced there- 
in, “the court below: may proceed 
upon any other matter embraced in 
the action and not affected by the 
order appealed from.’ See supra note 
47; and Weldon v. Rogers, 154 Cal. 
632, 98 P 1070; Credits Commutation 
Co. v. San Diego County Super. -Ct., 
ago Cal. 82, 73 P 1009; Knowles v. 

hompson, 133 Cal. 245, 65 P 468; 
Stewart v. San Diego County Super. 
Ct., 100 Cals 543,-35°P) 156; 563: 

Colo.—Hurd vy. Peo., 14 Colo. 207, 
23); Ried dA: 

Fla.—McKinnon-Young Co. v. Stock- 
ton;).53 Fa. 734, 44 S 1237; State v: 
Jacksonville, ete. R. Co. 15 Fla. 
20Ae 

Kan.—Heizer vy. Pawsey, 
33, 27 P 125; Central Branch Union 
Pae.. R. Co. v. Andrews, 34 Kan. 563, 
9. P2138. 

Ky. 
104-SW 347, 31- -KyL 957. 

La.—Ansley v. Stuart; 123° La. +330; 
48 S 953; State v. Monroe, 45 La. 
Ann. 1322, 14 S 59; Carman y. Ander- 
“san, 15 La. 135. 

Mo.—State v. Thayer, 80 Mo. 436; 
Tipton Bank v. Cochel, 27 Mo. A. 
529; Missouri Pac. R. Co. y. Atkison, 
17 Mo. A. 484. 

Mont.—Coombs v. Barker, 33 Mont. 
74, 81 P 737; William Mercantile Co. 
v. Fussy, 13 Mont. 401; 34 P 189. 

Nebr.—Armstrong v. Mayer, 69 
Nebr. 187, 95 NW 51; State v. Ram- 
sey, 50 Nebr. 166, 69 NW 758 (holding 
that a proper supersedeas bond exe- 
euted, filed, and approved in one 
cause will not operate as a superse- 
deas of a decree subsequently ren- 
dered in another action between the 
same parties). 


47 Kan.) 


APPEAL AND ERROR 


N. J.—Lantz v. Hightstown, 46 N. 
Jocuy 02s 

N. Y.—Bowman vy. Cornell, 39 Barb. 
69 (where it was held that, when a 
right of action has accrued against a 
sheriff for neglecting to return an 
execution, such right cannot be di- 
vested by an appeal being taken from 
the judgment by defendant therein, 
even though the appeal is brought 
prior to the commencement of the 
action, aS such action is not “a pro- 
ceeding upon the judgment”); Ireland 
v. Nichols, 9 AbbPrNS 71; Welch v. 
Cook, 7 HowPr 282; Hart v. Albany,, 
3 Paige 381. See also Mackellar v. 
Farrell, 57 N. Y. Super. 398, 8 NYS 
307 [aff 134 N. Y. 597 mem, 31 NE 
629 mem]; Johnson y. Scriver, 3 Abb 
Pr 208. 

N. C.—In this state, by express 
statutory provision, there is a sus- 
pension of execution upon giving the 
bond required, but only to the ex- 
tent of the judgment appealed from, 
leaving the court below free to pro- 
ceed upon any other matter not af- 
fected by the judgment. Clark Code 
Civ.. Proce. (1900) §§ 552, 558; L. 
(1887) ¢c 192 § 1; Herring v. Pugh, 126 
N. C. 852, 86 SE 287. And see Worth 
v. Knickerbocker Trust Co., 152 N. C. 
242, 67 SE 590. 

Tenn.—Atlanta Guano Co. v. Phipps, 
(Ch. A.) 41 SW 1087. 

Utah.—Grand Cent. Min. Co. v. 
Mammoth Min. Co., 36 Utah 364, 104 
P 573, AnnCasi912A 254. 

Va.——Bristow v. Home Bldg. Co., 91 
Va. 18, 20 SE 946. 

Ont.—Robinson v. Gordon, 24 U. C. 
Q. B. 285. 

[a] Demand or right not decided 
by judgment or decree or involved in 
controversy.—(1) A supersedeas or 
stay of proceedings does not prevent 
the party who was successful below 
from prosecuting, in the same or 
any other court, while the appeal is 
pending, a demand which was in- 
volved in the former suit but was 
not decided by the decree. 
Henry, .4 Sandf. Ch. (N. Y.) 
(2) And in Louisiana the right to 
bond property Generelt is not 
suspended by a suspensive appeal 
from a judgment in which that right 
was not involved. State v. Monroe, 
45 La. Ann. 1322, 14 S-59. (3) And, 
where defendant admits part of the 
claim set up against him, and judg- 
ment is taken as to it, with reserva- 
tion of a right to continue the ac- 
tion for the disputed balance, and 
plaintiff appeals suspensively, this 
appeal does not affect the case as to 
the balance of the claim, and plain- 
tiff is entitled to trial of the issue 


left open. State v. Ellis, 106 La. 715, 
SiS (313. 
[b] Proceedings subsequent to 


judgment.—An appeal from a deci- 
sion overruling a motion to set aside 
proceedings subsequent to judgment 
does not supersede the proceedings 
under the principal judgment. Hay- 
den vy. Herbert, Hard. (Ky.) 148. 

[ce] Recording of mandate of af- 
firmance.—A judgment of the trial 
court which has been affirmed by the 
appellate court is not suspended by 
a writ of error with supersedeas, 
prosecuted to reverse the order of the 
trial court permitting the mandate of 
affirmance to be recorded. Taylor v. 
Tibbatts, 13 B. Mon. (Ky.) 177. 


{[d] Grant of new trial.—In Cali- 
fornia, Code Civ. Proc. § 946, pro- 
viding that an appeal shall stay 


all proceedings in the lower court on 
the judgment appealed from, but that 
the court may proceed on any other 
matter embraced in the action not 
affected thereby, does not prohibit 
the granting of a new trial after an 
appeal has been taken from the judg- 
ment. Knowles v. Thompson, 133 
Cal. 245, 65 P 468. 

[e] Appeal from interlocutory or- 
der or decree.—An appeal from an 
interlocutory: .order or decree with 


[§ 1448 


It does not discharge interlocutory or- | ders made for the preservation of the property 


supersedeas or stay does not stay 
further proceedings in the lower 
court as to matters not embraced in 
or affected thereby. Ansley v. Stuart, 
123 La. 330, 48 S 953 (holding that 
a suspensive appeal from an order 
pendente lite, requiring defendant to 
deliver, under a writ of sequestra- 
tion, certain certificates of stock to 
the sheriff, does not suspend, until 
the appeal has been disposed of, 
proceedings being carried on in the 
main suit); Robertson y. Curlee, 59 
S. C. 454, 38 SE 116 (holding that an 
appeal from an intermediate order, 
in an action-in the probate court for 
assignment of dower, did not deprive 
the court of jurisdiction to hear the 
case on its merits pending the ap- 
peal). And see supra § 1371. 

{[f] Appeal from order refusing 
to vacate order allowing execution.— 
Under Code Civ. Proc. § 949, on the 
giving of an undertaking under § 941, 
on appeal from an erder refusing to 
vacate an order allowing an execu- 
tion on an old judgment, proceedings 
on the order are stayed in so far as 
there can be any proceedings upon 
such order, but proceedings on the 
judgment and the execution are not, 


and cannot be, stayed thereby. Wel- 
nee v. Rogers, 154 Cal. 632, 98 P 
1070. 

{[g] Ruling on motion for new 


trial—The giving of a supersedeas 
bond, under Code Civ. Proc. § 677, 
for the purpose of an appeal, will 
not prevent the district court from 


/ 


ruling on a motion for a new trial — 


theretofore filed, in order to enable 
the party giving such bond to prose- 
cute error, should he so elect. Arm- 
eirene v. Mayer, 69 Nebr. 187, 95 NW 


{h] Appeal from order granting 
or refusing new trial.—(1) In Mon- 
tana, under Code Civ. Proc. § 1733,. 
providing that the filing of an appeal 
bond of three hundred dollars stays 
all proceedings in the trial court ‘on 
the judgment or order appealed 
from,” it was held that where both 
parties appealed from an_ order 
granting a new trial in part, a bond 
executed on the appeal did not stay 
the execution of the judgment. 
Coombs v. Barker, 33 Mont. 74, 81 P 
737. (2) And in Kentucky, where the 
circuit court renders a default judg- 
ment, and at a later term overrules 
a motion to set aside such judgment 
and grant a new trial, the appeal 
then granted by the circuit court is 
only from the judgment denying a 
new trial, and the supersedeas then 
issued by the clerk thereof, on the 
execution of a supersedeas bond be- 


fore him, does not prevent execution > 


on the default judgment, such court, 
under Civ. Code Prac. § 734, not hay- 
ing jurisdiction to grant an appeal 
from its judgment, except at the term 
at which it was rendered, and the 
clerk of such court having no au- 
thority to accept a supersedeas bond 
or issue a supersedeas as to such 
judgment, no appeal therefrom havy- 
ing been granted by such court. Ash- 
er v. Cornett, 126 Ky. 569, 104 SW 
347, 31 Kyl 957. (3) But in Cali- 
fornia it is held that proceedings on 
a judgment are stayed by the filing 
of a sufficient undertaking on appeal 
from an order denying a new trial. 
Starr v. Kreuzberger, 131 Cal. 41, 63 
P 134; Baldwin y. San Francisco Su- 
per. Ct. 125 Cal. 584, 58 °P 185; Hol- 
land v. "McDade, 125 Cal. 353, 58 P we 
Owen v. Pomona Land, ete., Co., 124 
Calis sree. oe aie Tompkins v. Mont- 
gomery, 116 Cal. 120, 47 P 1006; Ful- 
ton v. Hanna, 40 Cal. 278. (4) And, 
where a party has appealed from a 
judgment and an order denying a 
new trial, his right to have execution 
stayed is not impaired by dismissal 
of the appeal from the judgment. 
Tompkins v. Montgomery, supra. And 
see Starr v. Kreuzberger, supra. 

[i] Appeal from refusal to vacate 


“For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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or protection of the rights and interests of the 
parties pending the litigation,‘? or prevent subse- 
quent orders for such purpose;®° nor does it pre- 


vent a rule nisi for judgment,°? 


of collateral or independent actions or proceed- 
ings ©? not in execution or enforcement of the judg- 
ment, order, or decree appealed from,°** or the set- 
tlement and certification by the lower court, within 
the time prescribed by law, of such statements as: 


are provided by law to present 


law and fact to the appellate court for review.®4 
A supersedeas or stay prevents en- 
forcing payment of costs where the right to de- 
mand payment depends entirely upon the judgment 


As to. costs. 


order.—An appeal from an order de- 
nying a motion to vacate an order 
directing the payment of money, per- 
fected by giving an undertaking for 
three hundred dollars, as required by 
Code Civ. Proc. § 941, and which, 
under § 949, stays all proceedings in 
the court below on the order appealed 
from, does not stay proceedings on 
the order for payment. - Credits Com- 
mutation Co. v. San. Diego County 
Super. Ct., 140 Cal. 82, 73 P 1009. 

Appointment or discharge of re- 
ceiver see infra § 1457. 

49. Grant v. Pheonix Mut. L. Ins. 
COP Lot Oe Oe oh tuo 40; 30s. 
ed. 909; Goode v. Wiggins, 12 Oh. 
St. 341; Bristow v. Home Bldg. Co., 
91 Va. 18, 20. SE 946, 947. 

Appointment of receiver see infra 
§ 1457. 

50. D. C.—Hitz v. Jenks, 16 App. 
530-[rev on other grounds 185 U. S. 
155, 22. SCt 598, 46 L: ed. 851]. 

Fla.—McKinnon-Young 
ton, 53 Fla. 734, 44 S 237. 

N. Y.—Mackellar v. Farrell, 57 N. 
Y. Super. 398, 8 NYS 307 [aff 134 N. 
Y. 597 mem, 31 NE 629 mem]. 

Oh.—Goode v. Wiggins, 12 Oh. St. 
341. 

Pa.—New Brighton, etc., R. Co.’s 
App., 105 Pa. 13 (holding that, not- 
withstanding an appeal which oper- 
ates as a supersedeas, the court be- 
low, as well as the appellate court, 
may so control the actions of the 
parties as to preserve the status quo, 
and may enforce its orders by at- 
tachment, if necessary). 

Appointment or discharge of re- 
ceiver see infra § 1457. — 

{a] Compelling restitution.—Under 
Code § 558, providing that an appeal 
stays all proceedings in. the court 
below on the judgment appealed 
from, but that the court may proceed 
on any other matter included in the 
action and not affected by the judg- 
ment appealed from, where, in an 
action for the recovery of an. office 
after final judgment, which is ap- 
pealed from, the relators, without 
legal process and against defendant’s 
consent, take possession of the books 
and papers belonging to the office, 
the trial court, on motion, may order 
a restitution thereof. Herring ov. 
Pugh, 126 N. C. 852, 36 SE 287. 

[b] Sale of perishable property.— 
Zappettini v. Buckles, 167 Cal. 27, 
138 P 696 (holding that Code Civ, 
Proc. § 949, providing that the per- 
fecting of an appeal by giving an 
undertaking stays proceedings on the 
judgment, except where it directs a 
sale of perishable property, when the 
court may order the property sold, 
would not apply where the property 
was not ordered sod oH the ground 

it was perishable). 
oa o 4 Cow. (N. 


51. Moran v. Dawes, 

DY, : 
Ya U. Si—Tohnson -v. ‘St.- Louis; 
etc., R. Co., 141 U. S. 602, 610, 12 


Sct 124, 35 L. ed. 875. 

Cal.—Madera County y. Raymond 
Granite Co., 138 Cal. 244, 71 P 112; 
Dulin v. Pacific ‘Wood, etc., Co., 98 
Cal. 304, 33 P 123. 

Tlli—Carr v. Miner, 40 Ill. 33. 

Ind.—Line v. State, 131 Ind. 468, 


Co. v. Stock-" 
7 


APPEAL AND ERROR 


in the cause.°® 
the prosecution 


the matters of | bonds given in 


or dismissal of 


30 NE 703; State v. Krug, 94 Ind.. 366; 
Mull v. McKnight, 67 Ind. 525; Ran- 
dles v. Randles, 67 Ind. 434; State v. 
Chase, 41 Ind. 356; Burton y. Bur- 
ton, 28 Ind. 342; Burton v. Reeds, 20 
Ind. 87; Nill v. Comparet, 16..Ind. 
107, 79 AmD 411; Hoyle v. Stell- 
wagen, 30 Ind. A. 674, 66 NE 910. 
Kan.—Heizer v. Pawsey, 47 Kan. 
30, 27° P 125: it 
Minn.—Exley y. Berryhill, 37 Minn. 
Mayer, 


182, 33 NW 567. 

Nebr. — Armstrong v. 1 
Nebr. (Unoff.) 119, 95 NW 483. 
sep" Y.—Rice v. Whitlock, 16 AbbPr 

S. D.—Frederick First Nat. Bank v. 
McIlvaine, 32 S. D. 177, 142 NW 468. 

Va.—Spencer vy. Pilcher,.10 Leigh 
(37 Va.) 490. : 

[a] Contempt proceeding.—A pro- 
ceeding for contempt against a re- 
spondent for disregarding a judgment 
of ouster from a public office is not 
a “proceeding on the judgment,” 
within the meaning of Hill Code § 
1408, providing for appeal bonds and 
their effect, and is not stayed or af- 
fected by the giving of a bond on ap- 
peal from the judgment. Fawcett 
v. Pierce County Super. Ct., 15 Wash. 
342, 46 P 389, 55 AmSR 894, 

Actions on or enforcement, of bonds 
Ee pela. this section text and notes 

Suit to enjoin enforcement of judg- 
ment see infra text and note 59. 

Action on judgment, and attach- 
ment or garnishment see supra note 


407 req. 

53. 82. Ky. 
45. See supra note 48. 

54. William Mercantile Co. 
Fussy, 13 Mont. 401, 34 P 189. 
see supra § 1367. on 

55. Adams v. Missouri Pac. R. Co., 
18 Mo. A. 3738 (where it was held 


Johnson v. Williams, 


v. 
And 


‘that, where the right of a person to 


demand of defendant in the judgment 
payment of any costs rests upon the 
judgment alone, that right can be 
enforced only by an execution issued 
in pursuance of the judgment, and is 
therefore suspended by a _ superse- 
deas). 

[a] Cost bonds.—Defendant can- 
not prosecute the bond given by 
plaintiff as security for costs on com- 
mencing the action, after proceed- 
ings on the judgment against plain- 
tiff have been stayed on appeal. Van 
Vieeck v. Clark, 24 HowPr (N. Y.) 


190. 
Carr v. Miner, 40 Ill. 33; State 


56. 
v. Emmerson, 74 Mo. 607; Curtis v. 
30 Ind. 


Leavitt, 19 Barb. (N. Y.) 530. 
57. Hoyle v. Stellwagen, 
A. 674, 66 NE 910; Heizer v. Pawsey, 
AU” Kane 2330 2. (Po 1253> Spencer. Vv, 
Pilcher, 10 Leigh (87 Va.) 490. 
[a] Action on bond to discharge 


from arrest.—Thus the institution of | 


proceedings in error, and the giving 
of a supersedeas bond, will not pre- 
vent plaintiff below from maintain- 
ing an action upon a bond given to 
secure the discharge of defendant 
from arrest in the original case. 
Heizer v. Pawsey, 47 Kan. 33, 27 P 


1:25, 
{b] Forthcoming or delivery bond. 
—(1) It has also been held that a 


Actions on or enforcement of. bonds. 
sedeas or stay does not prevent a collateral or in- . 
dependent action or proceeding to enforce a bond. . 
on which the liability does not depend in any 
way upon the result of the appeal;°” but it neces- 
sarily prevents action on or other enforcement of 


[30.J.] 1321 


the suit, where the condition is . 


such that no liability attaches until affirmance on 


the appeal.®§ 


Suit to enjoin enforcement of judgment. Pend-- 
ency of an appeal or writ of error with a super-. 


forthcoming or delivery bond -givén 


on execution or attachment may, be. — 


enforced notwithstanding a superse- 


deas or stay on appeal from the judg+4: ' 


ment in the action. Hoyle y. Stell- 
wagen,' 30 Ind. A. 674, 66 NE 910 
(holding that, where defendant in at- ° 
tachment took a _ vacation appeal 


from the judgment against him in, % 


the principal action, and a superse-. 
deas in.common form issued, direct-. 


ing that execution and other proceed-. | 


ings on the judgment of the court’ be-~ 
low be stayed as directed by law.on- 
defendant’s giving bond according to 
law, and the appeal bond thereafter 
executed was conditioned that appel- 
lant should duly prosecute the appeal, 
and abide by and pay the judgment 
and. costs which might be rendered 
against him, this was not a bar to 
an action oh a restitution bond exe- 


cuted. by. defendant and his sureties: 


in the attachment proceeding); Spen- 
cer v. Pilcher, 10 Leigh (37 Va.) 512° 
(where it was held that the right: to 
move for judgment on a forthcoming 
bond given on execution was not sus- 
pended by a supersedeas on appeal 
from, the original judgment). (2) 
But on.the. other. hand it has been 
held that, pending an appeal from a, 
judgment against claimant in a trial 
of the .right of property, no for- 
feiture of the claimant’s bond can be 
declared. Davis, v.. Hart, 1 Tex, A. 
Civ. Cas. § 1143. That such a bond 
remains in. force see supra §.1446. . 
[c] . Action on bond to be answer- 
able for judgment.—It has also been 
held that the facts that. an appeal 
has been taken.from. a judgment, and 
that. security has been given to stay 
proceedings, are no bar to an action 
on a special bond or agreement.to be 
answerable for the judgment. Rice 
v. Whitlock, 16 AbbPr.(N. Y.) 225., 
Compare infra text and note 58. 
58. Cal.—Parnell v. Hancock, 48 
452 (appeal bond; infra XVIII 
14 CLs dae af 
Colo.—Giles v.. De Cow, 35. Colo.,, 
135, 83 P 638 (bond on appeal from 
county to district court; pendency. of 
writ of error. from supreme. court). 
Ky.—U. S. Fidelity, ete.; Co. v. Her- 
zig, 124 SW 279 (injunction bond;, in-, 
fra § 1456). 
N.. Y.—Van. Vleeck vy. .Clark, 24. . 
Qwet 190 (cost. bond; supra note. 


Tex.—Davis vy. Hart, 1 Tex. A. Civ. 
Cas. § 1143 (claimant’s bond on trial ~ 


of right of property; supra note’ ~ 
e 


ye ; 

{a] Bond to transfer case.—Pend- | 
ing an appeal with supersedeas from 
a judgment dismissing. a stay, appel-_. 
lee cannot proceed against the surety 
on the bond given by appellant in 
transferring the’ case to equity. 
Daugherty v. Ringo, 1 KyL 272. 

{b] Sheriff’s bond.—Where a sher- 
iff appeals from a judgment against 


‘him for failure to return an execu- 


tion, and gives the statutory under- 
taking to stay all proceedings upon 
the judgment pending such appeal, 
the court will not allow an action to 
be brought upon his official bond un- 
til such appeal is decided. Peo. ¥, 
Conner, 8 Hun (N. Y.) 533. i 


superseded;®> but it does not prevent the clerk _ 
below from issuing his fee bills. to collect the costs 


A super- | 
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sedeas or stay to reverse a judgment does not 
prevent a suit to enjoin enforcement of the judg- 
ment on grounds independent of the merits of the 
original controversy.>® 

Amendment of pleadings. A supersedeas or stay 
prevents the lower court, pending the appeal, from 
allowing an amendment of pleadings.®° 

Striking out, vacating, amending, or modifying 
judgment, order, or decree. It also prevents the 
lower court, pending the appeal, from striking out 
or vacating the judgment, order, or decree appealed 
from,*' or from amending or modifying the same,°? 
although it does not prevent it from correcting 
a mere clerical error therein.® 

Performance of conditions of judgment or decree. 
It may also be stated as the general rule that 
the running of the time within which a judgment 
or decree requires a party to perform specified 
conditions is stayed or suspended pending an ap- 
peal from the judgment or decree with a super- 
sedeas.*4 

Time for payment or deposit in court. And there- 
fore, where a judgment or decree requires plain- 
tiff to pay or deposit money in court as a con- 
dition precedent to enforcing the judgment or de- 
eree against defendant, and defendant, within the 
time limited for making such payment or deposit, 
appeals and supersedes the judgment or decree, 
the time allowed for making the payment or de- 
posit is extended until a lke time after the judg- 
ment or decree becomes again enforceable. 

Custody of children. Pending an appeal with 
supersedeas from a judgment, order, or decree as 
to the custody of children, the lower court has 
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no power either to enforce or to modify the judg- 
ment, order, or decree appealed from, all proceed-: 


ings ‘thereunder being stayed.®® 

Liquor license cases. It has also been held that 
an appeal by remonstrants, from an order grant- 
ing a license to retail liquors, operates to suspend 
the order and the right to sell under the license.®? 
On the other hand a supersedeas, on appeal from 
a judgment of the circuit court reversing a county 
court order granting a liquor license, leaves the 
latter order in full force, and the license thereby 
granted protects the licensee in the sale of liquor 
pending the appeal.®* And a writ of error to re- 
view a judgment of the supreme court dismissing 
a writ of certiorari bringing up proceedings of a 
common council concerning the revocation of a 
liquor license does not stay that body from pro- 
ceeding, after the dismissal of the writ of cer- 
tiorari, from the point at which they were stayed 
by its allowance.®® 

Dissolution of corporation. Where an appeal 
which operates as a supersedeas is taken from 
a decree ordering the dissolution of .a corpora- 
tion, the corporation can act pending the appeal, 
and the affirmance of the order of dissolution will 
not retroact so as to make ineffective an assign- 
ment made during that time.7° 

[§ 1449] 4. Entry, Record, Lien, and Revival of 
Judgment. A supersedeas or stay on appeal prior 
to entry of final judgment may prevent the en- 
try of judgment;"* and a notice of the entry of 
judgment given to foreclose an appeal has been. 
held to be a proceeding in the cause within the 
meaning of an order staying proceedings on the 


59. Johnson y. St. Louis, etc., R.| new decree is, in any case, neces-|by the judgment, but might do so 
Co., 141 U. S. 602, 12 SCt 124, 35 L.| sary. Sunter vy. Sunter, 204 Mass.| within twenty days after return of 
ed. 875; Parker v. Maryland Cir. Ct. 448, 90 NE 561. See also Southern| the mandate as provided by the judg- 


Judges, 12. Wheat.’ CU. (S5)).561, 67: 
ed. 729; Platt v. Threadgill, 80 Fed. 
192 [app dism 18 SCt 945 mem; 42 L. 
ed. 1208 mem]. 

60. Kirby v. Nevada County Su- 
per. Ct., 68° Cal...604, 10 P 119. 

61. Peycke v. Keefe, 114 Cal. 212, 
46 P 78; Stewart v. Taylor, 68 Cal. 
Ling hig EY 605; United R., ete., Co. v. Cor- 
bin, 109 Md. 52, 71 A 131. 

62. Vosburg v. Vosburg, 1387 Cal. 
493, 70 P 473; Shay v. Chicago Clock 


SW _ 1033; 


[hb] 


the fraudulent 


Con 111,) Cal. 549, 44 P 237; Stateler 
v. Alameda County Super. Ct., 107 
Cal. 5386, 40 P 949; San Francisco ly to become due, and that, 


Sav. Union v. Myers, 72 Cal. 161, 13] failed to do so, 


Oil Co. v. Scales, 
Fenton 
Bank, 27 Tex. Civ. 
(both referred to 


(Lex) 1CiviivA) 60 
v. Farmers’, 
A. 231,65 SW 199 
infra note 65). 

Decree to set aside convey- 
ance or transfer as fraudulent.—And, 
in a suit by a wife who had obtained 
a judgment for alimony to set aside 
a fraudulent transfer by 
band, where the decree provided that 
transferee 
within ten days, pay plaintiff all 
sums due her and execute a bond for 
the payment of all sums subsequent- 


the transfer would 


ment of affirmance); Fenton v. Farm- 
ers’, ete.,, Nat. Bank, 27.Tex. Civ. A. 
231, 65 SW 199 (holding that, where 
a judgment awarded lands in con- 
troversy to plaintiff, provided he paid 


etc., 


after judgment, otherwise to defend-. 
ant free of all claim of plaintiff 
thereto, payment into court made 
within the ninety days after final de- 
termination by the supreme court of 
appellant’s application for writ of er- 
ror was within time). 

66. Vosburg v. Vosburg, 137 Cal. 
493, 70 P 473; Ex p. Queirolo, 119 Cal. 
635, 051- P 956; Hohenadel v. Steele, 


the hus- 
might, 


if he 


a specified sum. within ninety days. 


P 403; Reynolds v. Reynolds, 67 Cal. 
176, 7 P 480; Bryan v. Berry, 8 Cal. 
130; Hynes Vv. Barnes, 30 Mont. 25, 
45) P 523 (cannot correct judgment 
in replevin for the value of the prop- 
erty by entering a judgment in the 
alternative). See also supra § 1382. 

63. Cochran v. Fidelity Trust, etc., 
Co., 62 SW 1038, 23 KyL 221. 

64. Ruzicka v. Hotovy, 72 Nebr. 
589, 101 NW 328, 9 AnnCas 1058; 
Manitowoc Clay Product Co. v. Mani- 
towoc, etc., 
NW 390 (80 holding as to the time 
specified in a judgment in condemna- 
tion proceedings for the performance 
of specified conditions by defend- 
ant). 

is Decree for conveyance.—So, 
where complainants appeal from a 
decree requiring defendant to convey 
to them an undivided interest in cer- 
tain land, on their paying defendant 
a certain sum within sixty days, and 
in case of their failure to do so that 
the bill be dismissed, and such ap- 
peal stays all proceedings until its 
determination, as provided by stat- 
ute, complainants do not lose their 
right to a conveyance by the expira- 
tion of the sixty days, pending the 
appeal, without their performing the 
condition, since after the appeal a 
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be set aside and plaintiff might have 
execution, and within ten days each 
defendant filed his affidavit for ap- 
peal and an appeal bond, it was held 
that, under Rev. St. (1909) § 2042, 
providing that the allowance of an 
appeal shall stay the execution where 
appellant with sufficient sureties en- 
ters into a recognizance as therein 
provided, the transferee’s time with- 
in which to file the bond authorized 
by the decree was extended by the 
time during which the decree was 
stayed by the statutory supersedeas, 
notwithstanding the permissive lan- 
guage of the decree with reference 
to the bond, it being in effect alter- 
native and conferring on the trans- 
feree the right to comply therewith 
as fully as it accorded plaintiff the 
right to execution if he did not do 


so. Pickel v. Pickel, 251 Mo. 197, 
158 SW 8. : 

65. Ruzicka v. Hotovy, 72 Nebr. 
589, 101 NW 3:28, 9 AnnCas 1058; 


Southern Oil Co. v. Scales, (Tex. -Civ. 
A.) 69 SW 1033 (holding that, where 
defendants appealed within twenty 
days with a supersedeas bond from a 
judgment for specific performance of 
a contract, they were not required to 
pay the purchase price into court 
within the twenty days as provided 


237 Ill. 229, 86 NE 717. 

67. Molihan v. State, 30 Ind. .266. 

68. Simpson v. Com., 104 SW 269, 
31 KyL 821. 

69. Lantz v. Hightstown, AG INawhe 
L. 102. 

70. Houston v. Walton, 23 Colo. A. 
282,129, P 268. 

71. St. Paul, ete., R. Co. v. Hinck- 
ley, 53 Minn. 102, 54 NW 940 (hold- 
ing that an appeal from an order 
granting or refusing a new trial and 
the filing of the prescribed bond sus- 
pends the right to proceed to the 
entry of judgment); Swan v. Mutual 
Reserve Fund Life Assoc., 22 Misc. 
256, 50 NYS 46 (holding that where 
plaintiff appeals from an interlocu- 
tory judgment, and gives an under- 
taking which operates as a stay, de- 
fendant cannot thereafter enter a 
final judgment for a default of plain- 
tiff in complying with the interlocu- 
tory judgment occurring before the 
appeal was taken). And see Gassett 
v. Cottle,. 10 Gray (Mass.) 875 
(where it was held that after judg- 
ment has been rendered in the su- 
perior court and exceptions allowed, 
although not entered in the supreme 
court, the superior court cannot en- 
ter final judgment). 


[a] Default judgment.—But an 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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judgment, and subject to be set aside as irregular.” 
But, as a rule, where a final judgment has been 
entered a supersedeas or stay on appeal or error 
does not preclude plaintiff from recording the judg- 
ment or taking other steps necessary to procure a 
lien on the lands or goods of the judgment debtor, 
or destroy a lien already acquired, the judgment 
not being vacated by the appeal or writ of error.” 
It has been held that the time within which it 
is necessary, by statute, to sue out a scire facias 
to revive a judgment begins to run, where there 
is a stay of execution, from the expiration of the 
period during which the execution was suspended.”* 
But in other jurisdictions it is held that an appeal 
or writ of error with supersedeas does not extend 
the lien of the judgment beyond the time pre- 
scribed by statute;*® and in Louisiana the pendency 
of a suspensive appeal from a judgment in appel- 
lant’s favor does not prevent him from instituting 
proceedings to revive the judgment.”® 

[§ 1450] 5. Previous Issue or Levy of Execution. 
At common law a supersedeas does not destroy the 


appeal from an order refusing to 
~ open a default and allow an answer 
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appeal is taken, to have the inscrip- 
tion canceled and erased by order of 
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lien of an execution previously levied or effect 
a stay of further proceedings thereon;’? but, under 
the statutes providing for the allowance and the 
perfecting of a supersedeas upon the execution 
of a prescribed bond, the common-law rule and the 
theory that the levy and sale under an execution 
are indivisible and that the execution must be re- 
garded as fully executed from the time of the 
levy are changed, and the general rule now is that 
a supersedeas becomes effective notwithstanding a 
levy, and stays further proceedings thereunder,*® 
or the court, either trial’® or appellate,®° may, in 
its discretion, make an order recalling or staying 
proceedings under the execution until the deter- 
mination of the appeal or writ of error. In some 
jurisdictions the execution is superseded and the 
levy discharged,** but the prevailing rule is that 
the supersedeas, since it does not annul or undo 
what has already been done,®? does not discharge 
the previous levy or the lien thereby acquired, but 
merely suspends further proceedings under the 
same.®* Of course, if the execution has not been 


[a] Order of supersedeas con- 
cludes officer.—Where the _ record 


to be made does not stay the entry 
of judgment upon the default. Ex- 
ley v. Berryhill, 37 Minn. 182, 33 NW 
567. 

72. Bagley v. Smith, 4 N. Y. Super. 
651; White v. Klinken, 16 AbbPr (N. 
BYS)g.0.9: 

[a] In Wisconsin, however, an ap- 
peal and stay of proceedings only 
prevents the taking of any steps to 
execute a judgment, and does not pre- 
vent the party from giving such no- 
tice of the entry of judgment as to 
set running the time limited for tak- 
ing an appeal or settling bills of ex- 
ceptions. Sexton v. Pickett, 24 Wis. 
346 


73. Ala.—McRae v. McLean, 3 
Port. 1388 (where execution of judg- 
ment is merely suspended). 

Colo.—Whitehead v. Linn, 47 Colo. 
2, 105 P 1080; Mulligan v. Smith, 32 
Colo. 404, 76 P 1063. 

. Ma.—Thalheim v. Camp Phosphate 
oe 48 Fla. 190, 37 S 523, 5 AnnCas 


Ill.—Shirk  v. Metropolis, etc., 
Gravel Road Co., 110 Ill. 661; Curtis 
v.__Root, 28 Til. 367. 

Mich.—Peterson v. Wayne Cir. 
Tues, 108 Mich. 608, 66 NW 487. 

Y.—Bulkley v. Keteltas, Code 


RepNS 119. 

Tex.—Semple v. Sh Aor ase 13 Tex. 
Civ. A. 418, 35 SW 5 

And see Smith v. Holmes, 12 Heisk. 


(Tenn.) 466. 
[a] Contra.—Under the statutes 
in some jurisdictions, however, it 


has been held that the supersedeas 
prevents the judgment from becom- 
ing a lien or destroys a lien which 
has already attached. Campbell v. 
Spence, 4 Ala. 543, 39 AmD 301 (writ 
of error); Austin v. Union Pav., etc., 
Com PiCale AG 6iO = sser 731, Cholding 
that a judgment debtor who perfects 
an appeal from an order denying a 
motion for a new trial, and who 
gives the usual bond for costs and 
a stay bond in proper form, may dis- 
pose of his real estate owned at the 
time of the docketing of the judg- 
ment, provided the conveyance is not 
made with intent to defraud his cred- 
itors, the judgment creditor having 
no lien on the land after the giving 
of the stay bond); Riley Bros. Co. v. 
Melia, 3 Nebr. (Unoff.) 666, 92 NW 
913 (decree in equity vacated by ap- 
peal). 

[b] In Louisiana after a suspen- 
sive appeal has been taken from a 
judgment the judgment cannot be in- 
scribed on the judicial mortgage rec- 
ord book, and if it is inscribed there- 
on, as it may be before the appeal is 
taken, appellant is entitled, after the 


the court at the costs of the appel- 
lee, at whose instance it was record- 
ed. Cluseau v. Wagner, 126 La. 375, 
52 S 547; Dannenmann v. Charlton, 
113 La. 276, 36 S 965. See Daly v. 
Brock, 133 La. 752, 63 S 318 (holding 
right absolute). 

ien procured by previous levy see 
infra § 1450. 


74. Pennock v. Hart, 8 Serg. & R. 
(Pa.) 369. 
75. Christy v. Flanagan, 87 Mo. 


670 [aff 14 Mo. A. 253]; Chouteau v. 
Nuckolls, 20 Mo. 442; Sublette v. St. 
Louis, ete., R. Co., 96 Mo. A. 113, 69 
SW 745; Merchants’ Mut. Ins. Co. v. 
Hill, 17 Mo. A. 590. 

ee 76. Weiller v. Blanks, McG. (La.) 

7. U. S.—Boyle v. Zacharie, 6 
Pet. 648, 8 L. ed. 532. i 

Fla.—Bacon v. Green, 36 Fla. 313, 
18 S 866. 

% ey pie 8 v. Chapline, 2 Harr. & 
Minn.—Northwestern Express Co. 
v. Landes, 6 Minn. 564. 

N. Y.—Payfer v. Bissell, 3 Hill 
239; Patchin v. Brooklyn, 13 Wend. 
664; Kinnie v. Whitford, 17 Johns. 
34; Blanchard v. Myers; 9 Johns. 66. 

Pa.—Chillas v. Brett, 5 PaLJR 325. 

Eng.—Meriton v. Stevens, Willes 
271, 125 Reprint 1168. 

78. U. S—Boise County v. Gor- 
man, 19 Wall. 661, 22 L. ed. 226; Staf- 
ios v. King, 90 Fed. 136, 32 CCA 

Ala.—Burns v. Tennessee, etc., R. 
Co., 112 Ala. 498, 20 S 501. 

Cal.—Lee Chuck vy. Quan Wo 
Chong Co., 81 Cal. 222, 22 P 594, 15 
ory 50; Hill v. Finnigan, 54 Cal. 
eee eae .—Bacon v. Green, 36 Fla. 313, 

Medes anes v2 Smith, 24 Md. 339. 

Minn.—Robertson v. Davidson, 14 
Minn. 554; Hastings First Nat. Bank 
v. Rogers, 13 Minn. 407, 97 AmD 239; 
Northwestern Express Co. v. Landes, 
6 Minn. 564. 

N. Y.—Delefield v. Sandford, 3 Hill 
473 (holding that under the Revised 
Statutes then in force a writ of error 
and order staying proceedings at any 
time stayed proceedings even after 
levy, and under the section providing 
for such stay, if the execution had 
been issued and not fully executed, a 
levy was not a full execution without 
a sale). 

Oh.—Bassett v. Daniels, 10 Oh. St. 
617; Arnold v. Fuller, 1 Oh. 458. 

Pa.—Chillas v. Brett, 5 PaLJR 325. 

Wis.—tTilley v. Washburn, 91 Wis. 
Boe 64 NW 312; Ela v. Welch, 9 Wis. 


shows the fiat of a judge directing 
a supersedeas to issue the sheriff 
having the execution in his hands. 
need not look beyond this; it is not 
for him to inquire into the grant of 
the fiat, but only as to the jurisdic- 
tion of the court to grant it. Wil- 
liams v. Stewart, 20 Miss. 533. 

79. Livingston v. New York El. R. 
Co., “60 Hun’ 473515" NYS -2191,, "22 
NYCivProc 210; Bentley v. Jones, 8 


Or. 47. 

80. Stricker v. Wakeman, 13AbbPr 
(N. Y.) 85; Burr v. Burr, 10 Paige 
(N. Y.) 166; Tilley v. Washburn, 91 
Wis. 105, 64 NW 312. 

81. Cal.—Sam Yuen v. McMann, 99 
Cal. 497, 34 P 80. Contra under prior 
statute. Ewing v. Jacobs, 49 Cal. 72. 

Ky.—Keith v. Wilson, 3 Mete. 201; 
Eldridge v. Chambers, 8 B. Mon. 411. 

Miss.—Parker v. Dean, 45 Miss. 
408; Walker v. McDowell, 12 Miss. 
118, 483 AmD 476. 
pees C.—Hamilton v. Henry, 27 N. 4. 

Tenn.—Roceo v. Parezyk, 9 Lea 
328; Conway v. Jett, 3 Yerg. 481, 24 
AmD 590. 

Va.—Rucker v. Harrison, 6 Munf. 
(20 Va.) 181. 

And see O’Donohoe v. Robinson, 10 
Ont. A. 622 

[a] Partial execution.—In an ac- 
tion for unlawful detainer defendant 
and his property must be removed 
from the premises and the estate be 
turned over to plaintiff in order to 
constitute a complete execution of 
the judgment, and if such judgment 
has been partially executed only be- 
fore the stay is perfected, defendant 
is entitled to remain in possession 
and_to be fully restored. Lee Chuck 
v. Quan Wo Chong Co., 81 Cal. 222, 
22 P 594, 15 AmSR 50. 

[b] In Louisiana the time and 
conditions within and on which a 
suspensive appeal may be taken from 
an order of seizure and sale are regu- 
lated by Code Prac. art 575, consid- 
ered in connection with art "735, and 
such appeal, taken within the legal 
delay, operates to vacate and avoid 
any writ and seizure thereunder 
which may have been prematurely 
issued and made by virtue of the or- 
der from which the appeal is taken. 
Borah y. O’Niell, 121 La. 733, 46 S 


788. 
82. See supra § 1446. 
83. U. S.—Boise County v. Gor- 


man, 19 Wall. 661, 22 L. ed. 226. 

Fla. —Thalheim v. Camp Phosphate 
Co., 48 Fla. 190, 87 S 523, 5 AnnCas 
784 and note. 

Ill.— Snyder v. Powell, 133 Tll. A. 
393. And see Bank of Commerce vy. 
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levied, it is entirely superseded ;8* and on the other 
hand, if the judgment has been completely ex- 
ecuted by levy and sale, there is nothing upon 
which a supersedeas can operate, and it will be 
ineffectual.s> But it has been held that a sale on 
execution, made before the perfection of an ap- 
peal, cannot be confirmed afterward.®*® 

[§ 1451] 6. As to Parties. A supersedeas can- 
not be employed to restrain the action of per- 
sons who are not parties or privy to the judg- 
ment, order, or decree appealed from and whose 
acts are independent thereof;8* nor does it stay 
proceedings by persons not named in the superse- 
deas or bond therefor.’ As a rule an appeal with 
a bond or undertaking to stay execution by one 
of several defendants will not prevent the en- 
forcement of the judgment against the nonappeal- 
ing defendants.®® It has been held, however, that 
where, on appeal, the trial is de novo, an appeal 
by any party against whom the judgment was ren- 
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dered annuls the judgment and divests it of all power 
to support an execution.” 

[§ 1452] 7. On Removal of Cause to Federal 
Court. On appeal to the supreme court of the 
United States in an action removed from a state 
court to a federal court, a supersedeas will be lim- 
ited to the effect of a supersedeas in case of an 
appeal to the supreme court of the state.°t A writ 
of error issued out of the supreme court of the 
United States, directed to a cireuit court of the 
United States, upon proceedings there for the re- 
moval of a cause to such cireuit court, will not 
operate as a stay of proceedings in the original 
suit in the state court.®” 

[§ 1453] 8. Arrest and Bail. The service of 
an order staying further proceedings on an execu- 
tion does not supersede a capias ad satisfaciendum 
and discharge from custody a defendant arrested 
and committed before its service ;°* and in Georgia 
the giving of a supersedeas upon the suing out 


Franklin, 88 Ill. A. 198; Shafer v. 
Buck, 76 Ill. A. 464; Dawson v. Cun- 
ning, 50 Ill. A. 286. 

Md.—Slusser v. Chapline, 4 Harr. 
& M. 221. 

Mich.—Peterson v. Wayne Cir. 
Judge, 108 Mich. 608, 66 NW 487 
(levy on real estate not discharged). 

Minn.—Robertson v. Davidson, 14 
Minn. 554; Hastings First Nat. Bank 
v. Rogers, 13 Minn. 407, 97 AmD 239; 
Northwestern Express Co. v. Landes, 
6 Minn. 564. 

N. Y.—Livingston v. New York El. 
R. Co.,. 60 Hun 4738, 15 NYS 191, 21 
NYCivProc 210; Matter of Berry, 26 
Barb. 55; Cook v. Dickerson, 8 N. Y. 
Super. 679; Smith v. Allen, 2 E. D. 
Smith 259; Stricker v. Wakeman, 13 
AbbPr 85; Rathbone v. Morris, 9 
AbbPr 213; Blunt v. Greenwood, 1 
Cow. 15; Burr vy. Burr, 10 Paige 166. 

Oh.—Arnold v. Fuller, 1 Oh. 458. 

Wis.—Tilley v. Washburn, 91 Wis. 
105, 64 NW 312. But see Ela v. 
Welch, 9 Wis. 395. 

Ont. “Gilmour v. Hall, 10,U. C. Q. 
B. 508. 

{a] Execution not set aside.— 
Where an execution is properly sued 
out before an appeal is taken, upon 
executing the proper supersedeas 
bond under the statute the court will 
order execution to be stayed pending 
the appeal but should not set aside 
the execution. Livingston v. New 
York El. R. Co., 60 Hun 4738, 15 NYS 
191, 21 NYCivProc 210. 

[b] In New Jersey, pending an 
appeal from a money judgment where 
a stay of execution is proper, the 
sheriff will be permitted to levy un- 
der the writ and further proceedings 
will be stayed. Parker v. Travers, 
(Ch.) 69 A. 306. 

[c] Under N. Y¥. Code Civ. Proc. 
§ 1311, the court may, when proper 
security to stay execution of the 
judgment has been given, make an 
order discharging a levy on personal 
property made by virtue of execution 
issued on the judgment appealed 
from. Hyman v. Segar, 44 Misc. 226, 
88 NYS 1036. 

84. Hetzel v. Baltimore, etc., R. 
Co., 14. D. C. 338; Campbell v. Har- 
rington, 93 Mo. A. 315. 

Bu . S.—Boise County v. Gor- 
man, 19 Wall. 661, 22 L. ed. 226. 

Cal.—Hoppe v. Hoppe, 99 Cal. 536, 
34 P 222; Bryan v. Berry, 8 Cal. 130. 

Fla.—Polk County v. Johnson, 21 
Fla. 577; Archer v. Hart, 5 Fla. 234. 

Iowa. —BWdwards vy. Olin, 121 Iowa 
143, 96 NW 742; Hyatt v. Clever, 104 
Iowa 338, Ce Nw 831. 

N. Y.—Blunt v. Greenwood, 1 Cow. 


15. 

Va.—White v. Jones, 1 Wash. (1 
Va.) 116. 

W. Va.—Kreglo v. Fulk, 3 W. Va. 
74, 


[a] Notice.—(1) Where a habere 
facias was issued after the date of 
the certificate of supersedeas, but 
was issued and executed before the 
certificate was filed and before notice 
to the officer or plaintiff, it was held 
that the proceeding was valid. Run- 
yon v. Bennett, 4 Dana (Ky.) 598, 29 
AmD 431. -(2) And in Iowa, under 
Code § 4128, providing that no pro- 
ceeding under a judgment or order 
shall be stayed by an appeal, unless 
appellant executes a bond, and that, 
when filed, the clerk shall issue a 
written order staying all proceedings, 
and § 4130, providing that, if execu- 
tion has issued prior to the filing of 
the bond, the clerk shall countermand 
the same, and § 4131, requiring that 
property levied on agd not sold at the 
time such countermand is received by 
the sheriff shall be at once delivered 
to the judgment debtor, a supersedeas 
bond becomes effectual to prevent 
further acts of the sheriff under an 
execution in his hands only when the 
countermand reaches the sheriff, and 
a sale consummated before receipt 
of the countermand is valid. Ed- 
wards v. Olin, 121 Iowa 143, 96 NW 
% 


618 Bassett v. Daniels, 10 Oh. St. 
87. Madera County v. Raymond 


Granite! Co; 2138 (Cals 2445 W714. spy tke 
(applying rule on appeal in condem- 
nation proceedings). Dulin v. Pacific 
yy ob, ete, Col, 998) Cal. 304803 | 


[a] Judgment declaring another 
judgment a lien.—Although an appeal 
by a landowner from a decree de- 
claring a personal judgment against 
another to be a lien upon his land 
brings up for review the personal 
judgment, it does not vacate that 
judgment nor suspend the issue of 
execution thereon. Sosman y. Conk- 
lin, 65 Mo. A. 319. 

88. Maypother v. Gast, 110 SW 
308, -33 -KyL 395. In this case the 
action was brought to enforce a 
street assessment lien, and cross pe- 
titions were filed by mortgagees. 
Judgment went for the lienors, and 
the property was ordered sold to 
pay both the lienors and the mort- 
gagees. From the judgment defend- 
ants, the owners of the property, ap- 
pealed, superseding the judgment. 
The bond recited that on affirmance 
defendants would pay the lienors, and 
the supersedeas itself superseded the 
judgment against defendants in fa- 
vor of the lienors only. Notwithstand- 
ing the supersedeas the mortgagees, 
in pursuance of the judgment, sold 
the property. It was held that the 
sale was not prevented by the super- 
sedeas since the mortgagees, not be- 
ing parties to the bond and super- 
sedeas, were not affected by it. 


gs9. Ala.—Copeland v. Dixie Lum- 
ber Co., 4 Ala. A. 230, 57 S 124. 

Mo.—Prueitt v. Cheltenham Quarry 
Co., 32 Mo. A. 384; State v. Finn, 19 
Mo. A. 557 [dist Welch v. Eyermann, 
T_Mo.. A. 588]. 

N. Y.—Commercial Tel. Co. v. 
Smith, 10 NYS 433, 19 NYCivProc 32. 

N. G.—Rollins v. Love, 97 N. C. 210, 
2 SE 166. 

1 Tex. 


Tex.—Friberg v. 
A. Civ. Cas. § 1095. 
[a] Mechanic’s lien suit.—On ap- 
peal by the owner alone in proceed- 
ings to enforce a mechanic’s lien, 
where the appeal bond shows that he. 
only appeals from that part of the 
judgment in which he is interested, 
it will not supersede the judgment 
against the contractor. Copeland v. 
ety Lumber Co., 4 Ala. A. 230, .57 
{[b] But in Georgia, by statute, 
where a joint judgment is rendered 
against two or more defendants, an 
appeal by one of them. suspends the 
entire case and, pending it, execution 
cannot be issued against the others. 
Lewis v. Armstrong, 69 Ga. 752. See ° 
also Allison v. Chaffin, 8 Ga. 330. 
[c] Severance as to joint defend- 
ants in appellate court.—And it has 
been held that on a judgment against 
several defendants jointly, and ap- 
peal by one, execution against the 
others cannot issue before a judg- 
ment of severance has been issued by 
the appellate court. Cumberland 
Coal, etc., Co. v. Jeffries, 27 Md. 526. 
[d] Appeal from award of arbi- 
trators.—In Pennsylvania on appeal 
by one of two defendants from an 
award of arbitrators against both a 
fieri facias should not issue against 
him. who does not appeal until the 
appeal of the other is determined. 
Sterrett v. Ramsay, 2 Watts (Pa.) 91. 
[e] Judgment against firm.—In 
Louisiana, where defendants are sued 
as a firm and judgment is rendered 
against the firm and its members as 
such in solido, a suspensive appeal 
by the firm, with bond in its name, 
suspends execution of the judgment 


Embree, 


as to ‘the firm and its individual 
members. Marshal v. Sims, McG. 
(La.) 223. But see Choppin v. Blanc, 


25 La. Ann. 35 (where the judgment 
was against a firm and the individual 
partners, and a bond on suspensive 
appeal was given, not by the firm but 
by a continuing partner in a suc- 
ceeding firm). 

90. Moore y. Jordan, 65 Tex. 395. 

91. East Tennessee, etc., R. Co. v. 
Southern Tel. Co., 112 U. S. 306, 5 SCt 
168, 28 L. ed. 746. 

92. National Union Bank v. Dodge, 
4OOIN 5 Jieede23 10. 

93. Campbell v. Clark, 2 HowPr 
(N.. Y.) 257; Sherrill v. Campbell, 21 
Wend. (N. Y.) 287. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1453-1457] 


of a bill of exceptions to a judgment refusing 
to release from custody a defendant in bail trover 
does not release the applicant from custody.°* The 
recovery of final judgment in favor of a defendant 
who has been arrested on an order of arrest and 
discharged by making a deposit in lieu of bail dis- 
charges the order of arrest, and the deposit must 
be refunded, although plaintiff has appealed from 
the judgment and given security to stay proceed- 
ing’s.°> 

[§ 1454] 9. In Attachment and Garnishment.°** 
Unless special statutory provisions establish a dif- 
ferent rule, a supersedeas or stay pending attach- 
ment or garnishment proceedings will suspend fur- 
ther proceedings therein, but will not vacate or 
annul what has already been done.” 

[§ 1455] 10. Reference and Accounting. Where 
an appeal from an order or decree ordering a 
reference or accounting operates as a supersedeas 
or stay, the referee or master cannot proceed under 
the reference,?® and where a demurrer to a bill 
brought to vacate a decree of divorce was over- 
ruled, and upon appeal the court ordered that the 
appeal should operate as a supersedeas until the 
hearing in the appellate court, and thereafter, pend- 
ing the appeal, the lower court made an order of 
reference to ascertain what would be a reasonable 
sum to allow to the wife for her support and main- 
tenance pending suit, ete., it was held that such 
action was without authority.% 

94. Harper v. Terry, 139 Ga. 763, 


78 SE 175. 
95. Wilson v. Ryder, 13 NYCivProc 


96. Enforcement of judgment by 
attachment or garnishment see supra 
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the effect of restoring to plaintiff in 
error the property in the hands of 
the sheriff and condemned to be sold. 
69. Bacon v. Green, 36 Fla. 313, 18 S 866. 
(6) And in Kentucky, under Code § 
228, providing that on discharge of 1. 
§ 1446. an attachment defendant is entitled 
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[§ 1456] 11. Injunctions. In some jurisdictions, 
as we have seen, an appeal with a supersedeas bond 
stays or suspends the operation of a judgment, 
order, or decree granting or dissolving a prohibitory 
injunction, but in other jurisdictions there is no 
supersedeas or stay unless it is granted or or- 
dered by the court.t But an appeal with super- 
sedeas bond stays or suspends a mandatory injune- 
tion.2 When a stay or supersedeas is obtained 
under a statute or is granted by the court on appeal 
from a judgment, order, or decree granting or 
continuing, or refusing or dissolving an injunction, 
it does not affect the right of the parties or the 
power of the court to proceed in the cause with 
respect to matters not involved in the appeal;? but 
the judgment, order, or decree appealed from is 
suspended or stayed, and the court cannot directly 
or indirectly enforce the same,* nor can it proceed 
in the cause in such a manner as to lead to a 
decision of the very question involved on the ap- 
peal. An injunction continued by the court pend- 
ing an appeal is in force on reinstatement of the 
appeal after dismissal. When a supersedeas is 
granted on appeal from an order dissolving an 
injunction and the injunction is thereby reinstated, 
it does not retroact to deprive strangers to the 
litigation of intervening rights acquired bona fide.? 

[§ 1457] 12. Receivers. When an order or de- 
eree appointing a receiver may be and is super- 
seded or stayed by an appeal and the giving of 


of the parties after the appeal is 
properly denied. Petrie v. Dicker=- 
man, 98 Mich. 130, 56 NW 1108. 

Shere v. Phillips, 32 Fla. 403, 


See supra § 1405. 
2. See supra § 1405. 


97. Garrett v. Mayfield Woolen 
Mills, 153 Ala. 602, 44 S 1026; Bacon 
v. Green, 36 Fla. 313, 18 S 866; Hey 
v. Harding, 78 SW 136, 25 KyL 1454; 
Russia Cement Co. v. Le Page Glue 
Co., 174 Mass. 349, 55 NE 70. 

{a] Attachment.—(1) Thus in at- 
tachment further proceedings are 
suspended. State v. Ransom, 86 Mo. 
327; Linck v. Troll, 84 Mo. A. 49. (2) 
Attachment continued in force on ap- 
peal from a judgment for defendant 
under California statute. Primm v. 
Shasta County Super. Ct., 3 Cal. A. 
208, 84 P 786. (38) In Indiana an ap- 
peal by plaintiff, with an ordinary 
appeal bond, from a judgment sus- 
taining an attachment in part only, 
does not stay the discharge of that 
part of the amount attached as to 
which the attachment was vacated. 
Waring v. Fletcher, 152 Ind. 620, 52 
NE 203. (4) In New York, under 
Code Civ. Proc. § 3343 subd 12, which 
provides that a warrant of 'attach- 
ment is annulled when final judgment 
is rendered for defendant in the ac- 
tion in which it was granted, but that 
a stay of proceedings suspends the 
effect of the annulment and the re- 
versal or vacating of the judgment 
revives the warrant, an order vacat- 
ing a warrant of attachment pending 
an appeal and stay of proceedings on 
a judgment dismissing plaintiff's ac- 
tion cannot be granted. Henry v. 
Salisbury, 33 App. Div. 293, 53 NYS 
834, 6 NYAnnCas 182. (5) In Florida, 
where personal property has been 
seized under a writ of attachment is- 
sued in a suit at law, and remains in 
the hands of the sheriff without be- 
ing replevied, and after the attach- 
ment: has been sustained on a tra- 
verse of the affidavit such property 
still remaining in the hands of the 
sheriff is specifically condemned, by 
final judgment rendered for plaintiff, 
to be sold to pay the judgment, a su- 
persedeas perfected on a writ of er- 
ror from the judgment will not have 


to a return of the property or its 3. 


proceeds, and § 747, declaring that an 
appeal shall not stay proceedings on 
the judgment unless supersedeas is 
issued, where an attachment under 
which sale has already been made is 
discharged and defendant enters an 
order of satisfaction on the sale bond 
before Supersedeas issues, the super- 
sedeas and appeal do not affect the 
validity of the payment, and on re- 
versal plaintiff is not entitled to a 
rule against the obligees on the sale 
bond. Hey v. Harding, 78 SW 136, 25 
KyL 1454. 

[b] 
of garnishment has issued to collect 
a judgment, an appeal from the 
judgment, with supersedeas, does not 
affect the garnishment proceedings 
except to suspend further action 
therein pending determination of the 
appeal, and on affirmance the trial 
court may proceed with the garnish- 
ment proceedings unless thev have 
been discontinued. Garrett v. Mayfield 
Woolen Mills, 153 Ala. 602, 44 S 1026. 

[c] Appeal by claimant inter- 
pleading.—In State v. Ranson, 86 Mo. 
327, an interplea had been filed in an 
attachment suit before a justice of 
the peace and the finding had been 
adverse to the interpleader, where- 
upon he appealed and gave bond. 
Afterward an action was brought 
against a constable on his bond for 
failure to levy on the attached prop- 
erty claimed by the interpleader, but 
it was held that the officer was ngt 
liable, because the bond of the inter- 
pleader operated as a supersedeas and 
prevented a sale pending the appeal. 

Forthcoming or delivery bond re- 
mains in force see supra § 1446. 

98. Heyman v. Heyman, 117 Ill. A. 
542) [aff 218) Ill. 636, 75° NB) 1079]. 
And see supra § 1404. 

[a] Supplemental account.—W here 
an appeal has been taken from a de- 
cree in an accounting, a hearing on 
a supplemental account filed by one 


Garnishment.—Where a writ, 


Cuyler v. Atlantic, ete., R: Cox! ] 
132 Fed. 568 [dism app 133 Fed. 4019 
mem, 66 CCA 679 memj; Murphy wy 
St. Mary Parish Police Jury, 147ilia- 
355, 41 S 647; State v. Judge); Give: 
Dist., 33 La. Ann. 436; State v. Judge 
First DistCuws La. 511; Sheaffer's: 
App., 100 Pa. 379. See supra § Stake 

4. Powell v. Florida Land, ete. 
Co., 41 Fla. 494, 26 S 700; U. S. Fi- 
delity, etc., Co. v. Herzig, (Ky.) 124 
SW 279; State v. De Baillon, 113 La. 
619, 37 "S 534. See also Chicago R. 
Equipment Co. v. National Hollow 
Brake Beam Co., 173 Ill. A. 595, 619, 
P41, Tis Ao 572 aff 289001 Ane 87 
NE 872]. And see other cases supra 
§ 1405. 

Commencement and continuance of 
stay See supra § 1447. 

[a] Action on injunction bond.— 
Where a judgment dissolving an in- 
junction as improperly granted has 
been superseded on appeal there- 
from, the judgment is suspended and 
no action can be brought on the in- 
junction bond pending the appeal and 
supersedeas. U.S. Fidelity, ete., Co. 
v. Herzig, (Ky.) 124 SW 279. See 
Injunctions [22 Cye 1029]. 

[b] Counter injunction.—W here 
plaintiff takes a suspensive anpeal 
from a judgment in favor of defend- 
ant lessee under an oil lease in a 
possessory action, defendant in a 
possessory action instituted by him- 
self pending the appeal cannot ob- 
tain a counter injunction against 
plaintiff and nullify that which has 
been sued out by him. State v. De 
Baillon, 113 La. 619, 37 S 534. 

5. Ex p. Montgomery, 114 Ala. 115, 
14 S 365; Sease v. Dobson, 34 S. C. 
345, 13 SE 5380. See supra § 1371. 

6. ee v. Clendenning, 24 
. 4 


7. Smith v. Whitfield, 38 Fla. 211, 
20 S 1012. 

8. Appointment or discharge of 
zocor pending appeal see supra § 
1386, 


~ 


1326 [3CJ.] 


a proper bond or undertaking, the general rule 
is that the functions of the receiver are suspended 
pending the appeal, and that the lower court cannot 
take any proceedings in execution or carrying out 
of the order or decree;® nor is the receiver en- 
titled to take or retain possession of the property.?° 
But as a rule the supersedeas does not vacate the 
appointment or discharge the receiver,'! and under 
some statutes.it does not destroy the hen acquired 
by the appointment ** nor affect the receiver’s right 
of possession.*® The giving of a supersedeas bond 
on appeal from an order discharging a receiver 
does not reinstate him nor authorize the court to 
maintain possession of the property.1* A super- 
sedeas on appeal from an order refusing to dis- 
charge a receiver is merely intended to stay fur- 
ther proceedings, and if, at the time a superse- 
deas is awarded on appeal from such an order, a 
receiver is in possession of the property in liti- 
gation, he is not thereby removed.*®> Notwithstand- 
ing a supersedeas on appeal from an order ap- 
pointing a receiver, the cause remains pending in 
the trial court, and amendments and changes in 


APPEAL AND ERROR 


the pleadings may be made as in other cases;** — 
and the parties are not deprived of the right to a 
trial of the cause on the merits pending the ap- 
peal.’ And a supersedeas or stay on appeal from 
an order or decree appointing or discharging a 
receiver does not prevent the court from taking 
such proceedings and making such incidental or- 
ders as may be necessary for the preservation of 
property or assets and the protection of the rights 
of the parties pending the appeal.1® An appeal 
with a supersedeas from the final judgment or de- 
eree in a cause in which a receiver has been 
appointed does not displace the receiver and re- 
move the property or fund into the appellate court, 
or deprive the lower court of the power to make 
any orders necessary for its protection and preser- 
vation, or any orders as to matters not included 
in the judgment or decree appealed from;'® nor 
does an appeal with supersedeas from an inter- 
locutory order or decree prevent the subsequent 
appointment of a receiver for such purpose.?° But 
a receiver cannot be appointed by the lower court 
pending an appeal, where the appointment is in 


‘Right to supersedeas or stay see 
supra § 1406. 

9. U. S.—Tornanses v. Melsing, 
106 Fed. 775, 45 CCA 615. 

: oan —Catlin v. Baldwin, 47 Conn. 

7 

Fla.—Continental Nat. Bldg., etc., 
Assoc. v. Scott, 41:Fla. 421, 26 S 
726; State v. Johnson, 13 Fla. 33. 

Ill. ; ses 
542 [aff 218 Ill. 636, 75 NE 1079] 
(receiver cannot take possession of 
the property); Continental Inv., etc., 
Soc. v. McKay, 69 Ill. A. 72 (cannot 
make any order for distribution or 
application of assets); Harris v. Peo., 
66 Ill. A. 306. 

Ind.—Wabash R. Co. v. Dykeman, 
133 Ind. 56, 32 NE 823. 

La.—Blaise v. Security Brewing 
Co., 124 La. 979, 50 S 816. 

Minn.—Farmers’ Nat. Bank  v. 
Backus, 63 Minn. 115, 65 NW 255. 

Miss.—Buckley v. George, 71 Miss. 


580,15 S 46. 

Mo.—State v. Pv el 137 Mo. 435, 
87 SW 931, 38 SW 9 

Tex.—Waters- tA ee OibeiCorsiwes 


State, 106 SW 326; People’s Cemetery 
Assoc. v. Oakland Cemetery Co., 24 
Tex. Civ. A. 668, 60 SW 679; Carter 
v. Carter, (Civ. A.) 40 SW 1030. 

Va.—Virginia, etc., Steel, etc., Co. 
v. Wilder, 88 Va. 942, 14 SE 806. 

And see other cases supra § 1406. 

10. Fla.—Continental Nat. Bldg., 
etce., Assoc. v. Scott, 41 Fla. 421, 26 
S 726. 

Minn.—Farmers’ Nat. Bank  v. 
Backus, 63 Minn. 115, 65 NW 255. 

Miss. ’ Buckley v. George, 71 Miss. 
580, 18S 46. 

Mo.—-State v. Hirzel, 137 Mo. 435, 
37 SW 931, 38 SW 961. 

Tex.—People’s Cemetery Assoc. v. 
Oakland Cemetery Co., 24 Tex. Civ. 
A. 668, 60 SW 679. 

And see Tornanses v. Melsing, 106 
Fed. 775, 45 CCA 615. 

But to the contrary in some states 
see infra text and notes 12, 13 

11. U. S—Grant v. Phenix Mut. 
Te insiCosg 124 20: Sols, 7 SC&e849; 
30 L. ed. 909. 

Ala.—Stanton v. Heard, 100 Ala. 
515, 14 S 359. 

Fla.—Continental Nat. Bldg., etc., 
Assoc. v. Scott, 41 Fla. 421, 26 S 726; 
State v. Johnson, 13 Fla. 33. 

Mo.—State v. Reynolds, 209 Mo. 
161, 107. SW 487, 123 AmSR 468, 15 
LRANS 963 and note, 14 AnnCas 198. 

Va.—Bristow v. Home Bldg. Co., 91 
Va. 18, 20 SE 946, 947. 

And see Goode vy. Wiggins, 12 Oh. 
St. 341 (interlocutory order appoint- 
ing receiver not discharged). 

[a] A supersedeas, on appeal from 


a final judgment fixing a lien on logs, 
does not supersede an interlocutory 
order appointing a receiver, which 
order is not appealed from. Ander- 
son v. Tingley, 20 Wash. 592, 56 P 
371. 

12. Stanton v. Heard, 100 Ala. 515, 
14 S 359 (holding that under Civ. 
Code, [1886] § 3335; [1907] § 5727, 
the lien acquired by the appointment 
of a receiver of a debtor’s property 
by the register of the chancery court, 
and by the taking of possession by 
the receiver, is not abrogated by the 
debtor’s appeal to the chancellor 
from the register’s order, and the ex- 
ecution of a supersedeas bond, but 
the only effect of the appeal and su- 
persedeas bond is to suspend the re- 
ceiver’s functions). 

13. Blaise v. Security Brewing 
Co., 124 La. 979, 50 S 816 (holding 
that the appointment of a receiver of 
a business corporation vests in him 
title to its property and right of pos- 
session, which is not affected by an 
appeal under. acts [1898] p 314 No. 
159 § 4, providing that such an appeal 
shall suspend the functions of such 
receiver, except to perform adminis- 
trative acts necessary to preserve 
the property, the possession being 
necessary for that purpose). 

[a] In West Virginia, since a su- 
persedeas does not take effect until 
the bond required has been given, and 
on the giving thereof becomes effec- 
tive only from the time of: the filing 
thereof and not from the filing of the 
writ, if, between the allowance of 
the writ and the giving of the bond, 
the receiver has taken possession 
of the property, his possession will 
continue pending the appeal. Sult v. 
A. Hochstetter Oil Co., 63 W. Va. 317, 
61 SE 307. 

[b] In Virginia the same rule ob- 
tains. Bristow v. Home Bldg. Co., 
91 Va. 18, 20 SE 946, 947. 

14. State v. Spokane County Super. 
Ct., 31 Wash. 481, 71 P 1095. 

15. Bristow v. Home Bldg. Co., 91 
Va. 18, 20 SE 946, 947. 

16. Guynn v. Newman, 174 Ind. 
161, 90 NE 759; Wabash, ete., R. Co. 
Vv. Dykeman, 33 Ind. 56, 32 NE 823. 
See supra § 1371. 

17. State a Bell, 36 Wash. 196, 78 
P 908; State v. King County Super. 
CH, 30 Wash. 232, 70 P 484. See 
supra § 1371. 

18. Blinn v. Continental Security 
Redemption Co., 110 Fed. 265 (hold- 
ing that where, after appointment of 
a receiver, the court rendered a de- 
cree dismissing the bill, and on the 
same day a separate decree, reciting 
the filing of a report by the receiver 


and the lodging of exceptions against 
it and ordering that the exceptions 
should be referred to a master and 
that he should proceed to hear and 
determine them, and an appeal was 
taken from the former decree, and 
supersedeas had, even if the decrees 
be construed as one, the supersedeas 
did not prevent the making of the 
statement of the receiver’s accounts); 
Hitz v. Jenks, 16 App. (D. C.) 530 
[rev on other grounds 185 U. S. 155, 
tee 598, 46 L. ed. 851]. See supra 

19. Hitz v. Jenks, 16 App. (D. C.) 
530 [rev on other grounds 185 U. S. 
155, 22 SCt 598, 46 L. ed. 851]; Lamb 
v. Rowan, 81 Miss. 369, 33 S 4 (ap- 
peal from decree dissolving partner- 
ship and fixing the rights of the par- 
ties); Buckley v. George, 71 Miss. 
580, 15 S 46; Murphy v. Patterson, 24 
Mont. 591, 63 P 380 (holding that an 
appeal from a final decree in an ac- 
counting between partners after an 
order dissolving the firm does not 
divest the court of the power to order 
the receiver to sell the partnership 


property, and to confirm such sale, 
Since the appeal bond, although 
operating as a _ supersedeas, only 


stays the action of the court as to 
the matters included in the judg- 
ment, which does not embrace the 
disposition of the partnership prop- 
erty). And see Spring v. South 
Carolina Ins. Co., 6 Wheat. (U. S.) 
519, 5 L. ed. 320; Jennings v. Carson, 
4 Cranch (U. $.) 2 Lned. 531; Hin- 
son v. Adrian, 91 N. C. 372. 
Supra §§ 1370, 1385. 

[a] In foreclosure.—As a stay ex- 
tends only to proceedings under the 
judgment, it is no violation of a stay, 
pending an appeal from a judgment 
of foreclosure, for respondent to ob- 
tain the appointment of a receiver of 
the mortgaged premises. Mackellar 
v. Farrell, 57 N. Y. Super. 398, 8 NYS 
307 [aff 184 N. Y. 597 mem, 31 NE 
629 mem]. 

[b] Discharge of receiver.—Not- 
withstanding a stay of proceedings 
on a judgment, the court below has 
power to discharge a receiver whose 
appointment was’ ordered before 
judgment as a _ provisional order. 
Ireland v. Nichols, 9 AbbPrNS (N. 


See also 


AVE) date 4 
20. State v. Second Judicial Dist. 
Ct., 22 Mont. 241, 56 P 281 (holding 


that, where an appeal is taken from 
an order granting an interlocutory 
injunction, it does not thereafter pre- 
vent the court from appointing a re- 
ceiver in the same action,, under 
Code Civ. Proc. § 1730, providing that 
an appeal shall stay all proceedings 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


-§§ 1457-1458] 


furtherance of the execution or 
the judgment or order appealed 


judgment or order has been superseded.?! 

[§ 1458] H. Proceedings in Violation of Super- 
sedeas or Stay. Where a supersedeas is not ab- 
solutely void, the only way in which it can be set 
aside for defects or irregularities or because im- 
providently granted or abandoned is by direct at- 
It cannot’ be ignored or execution issued 
so long as it remains in force on record.?2 
The general rule is 
that an execution issued in violation of a super- 


tack. 


Invalidity of proceedings. 
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enforcement of 
from and such’ 


Contempt. 


sedeas or stay, or proceedings thereunder, is merely 


on the order appealed from, but the 
court may proceed on any other mat- 
ter embraced in the action and not 
affected by such order). 

21. McAnemy vy. Santa Clara 
County Super. Ct., 150 Cal. 6, 87 P 
1020 (holding that, although, under 
Civ. Code § 137, a superior court may 
require the husband, in an action for 
divorce, to pay temporary alimony, 
suit expenses, ete., and, under § 140, 
may enforce payment or security 
therefor by the appointment of a re- 
ceiver or by other appropriate rem- 
edy, where defendant filed a bond to 
stay proceedings pending an appeal 
from orders requiring him to pay 
temporary alimony, etc., the superior 
court had no jurisdiction to avpoint 
a receiver to provide security for the 
ultimate payment of temporary ali- 
mony, etc., since Code Civ. Proc. § 
946 provides that the perfecting of 
an appeal shall stay further pro- 
ceedings in the court below on or- 
ders appealed from and matters em- 
braced therein); Havemeyer v. San 
Francisco Super. Ct., 84 Cal. 327, 24 
.P 121, 18 AmSR 192, 10 LRA 627 (ap- 
pointment of receiver to carry into 
effect a judgment of forfeiture of a 
corporate charter which has been 
stayed). 

{a] Appeal from judgment direct- 
ing sale of land.—Where a party 
against whom a judgment has been 
obtained directing his land to be sold 
obtains a supersedeas, the lower 
court has no authority to place the 
land in the hands of a receiver and 
deprive him of its use pending the 
appeal. Gardner v. Continental Ins. 
Co., 101 SW 911, 31 KyL 69. 


22. Deming Inv. Co. v. Fariss, 
(Okl.). 50 P 130; State v. Harper’s 
Ferry Bridge Co. 16 W. Va. 864 


(holding that, if a supersedeas which 
the supreme court of appeals has the 
power to issue is imnprovidently 
awarded, defendant should move to 
have it quashed, and he cannot, while 
it is in force, disobey it with im- 
punity, and, eaually, if the offender 
alleges as excuse that the appellant 
has agreed to abandon his appeal 
and supersedeas, he may move the 
court to quash on that ground; but 
it will not constitute an excuse for 
disobeying the supersedeas while it 
remains in force). 

[a] Objections to bond.—The is- 
suance of an execution in disobedi- 
ence of a supersedeas from the court 
of appeals is not excused by a show- 
ing that the clerk of the trial court 
accepted the surety on the appeal 
bond under the mistaken belief that 
the bond was only for the costs on 
appeal, and that otherwise he would 
not have accepted it, because the 
surety was not the owner of suffi- 
cient property to make him good for 
any greater sum than the costs. Dur- 
ham v. Straight, 119 Ky. 222, 83 SW 
581, 26 KyL 1147. 

23. Dixon v. Watkins, 9 Ark. 139 
(holding that an action of trespass 
vi et armis against the sheriff for 
acts done under such process was in 
wrong form and should have been 
quashed); Shirk v. Metropolis, etc., 
Gravel Road Co., 110 Ill. 661; Oakes 
v. Williams, 107 Ill. 154; Briggs v. 


Shea, 43 Minn. 218, 50 NW 1037 


(upon the principle that a stay pend-’ 


ing an appeal. does not go to the 
jurisdiction of the lower court); 
Bowman v. Tallman, 28 WowPr (N. 
Y.) 482. 

[a] Acts done after notice.—But 
on the other hand it has been held 
that process in the hands of the 
sheriff becomes inoperative by a su- 
persedeas, and that all subsequent 
proceedings under such process are 
void, and that if any act is done by 
the officer by virtue of such process 
after actual notice of the. super- 
sedeas, he is liable as a trespasser. 
aes see v. Wright, 7 Port. (Ala.) 
7 


[b] An execution sale, made after 
the filing of a proper supersedeas 
bond with the clerk of the district 
court in which the judgment was 
rendered and a petition in error in 
the supreme court, has been held 
void, and inoperative to establish the 
amount.of the deficiency upon the 
judgment. Riegel v. Fields, 9 Kan. 
A. 800, 49 P 1088 [rev reh (A.) 63 
P 24]. 

[c] Judgments and sales in other 
suits brought pending supersedeas.— 
In Bidwell v. Jean, 1 KyL 61, it was 
held that, conceding that suits 
brought pending an appeal are a vio- 
lation of a preceding writ of super- 
sedeas and a contempt-of court, still 
that cannot affect the validity of the 
judgments and sales made under 
such suits, since by failing to plead 
the pendency of the appeal and su- 


persedeas, appellant waives the ad-. 


vantage he might have derived 
thereby, and cannot afterward set it 
up to affect proceedings to which he 
failed to make defense. 

24. U. S.—Stockton v. Bishop, 2 
How. 74, 11 L. ed. 184 (holding that 
an execution issued in the court be- 
low after a writ of error has been 
sued out and bond given may be 
auashed, either in the court below or 
in the appellate court). 

Tll.—Oakes v.. Williams, 107 Tll. 154. 

Iowa.—Loomis v. McKenzie, 57 
Iowa 77, 8 NW 779, 10 NW 298 (sale 
under execution may be set aside). 

Ky.—Gardner v. Continental Ins. 
Co., 101 SW 911, 31 KyL 69. 

La.—Cluseau v. Wagner, 126 La. 
375, 52 S 547; Dannemann v. Charl- 
ton, 113 La. 276, 36 S 965 (holding 
that where appellant against whom 
a money judgment had been rendered 
and who had taken a suspensive ap- 
peal charged the appellee in the su- 
preme court with having partially 
executed the judgment in violation of 
the appeal, and applied for a rule to 
show cause why the acts complained 
of should not be set aside, the su- 
preme court had jurisdiction under 
Code Prac. art 130, declaring that 
judges possess the power necessary 
for the exercise of their resnective 
jurisdictions, and Const. [1898] art 
85, declaring that the supreme court 
shall have the original jurisdiction 
necessary to enable it to determine 
questions of fact affecting its own 
ea 

N. Y.—Laux v. Gildersleeve, 22 
App. Div. 98, 47 NYS 770; Russell v. 
Kinney, 10 Paige 315 (where it was 
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irregular and voidable, and not absolutely void.?% 
Proceedings set aside. 
tion of a supersedeas or order of stay, as in ex- 
ecution of a judgment stayed by supersedeas or 
order or by the operation of a stay bond pre- 
seribed by statute, are irregular and will be set 
aside on motion or otherwise in the appellate or 
lower court, according to the cireumstances.”* 
Any action or; proceeding in dis- 
regard and defiance of the force and effect of a 
supersedeas or stay is also a contempt of the 
authority and jurisdiction of the appellate court,”® 


But proceedings in viola- 


held that if a decree is appealed from 
and security given to make the ap- 
peal a stay of proceedings,, and the 
party in whose favor the decision 
was made proceeds upon the decree 
notwithstanding the appeal, an appli- 
cation to set aside his proceedings 
for irregularity should be made to 
the vice chancellor, and not to the 
chancellor). 

Or.—Anderson v. Phegley, 54 Or. 
102, 102 P 603 (setting aside sale un- 
der foreclosure decree and order con- 
firming same); Bentley v. Jones, 8 
Or. 47. , 

Tex.—McFarland v. Mooring, - 56 
Tex. 118 (holding that a subseauent 
execution by an officer of a writ in 
his. possession, -the operation of 
which has been superseded by the 
filing of a petition in error, is an 
abuse of process which, as between 
the immediate parties, may be cor- 
rected by motion to quash filed with- 
in a reasonable time after the writ is 
executed and returned). 

[a] The supreme court has juris- 
diction in Louisiana to direct the re- 
corder of mortgages to cancel and 
erase a judicial mortgage instituted 
after a suspensive appeal has been ~ 
taken... Dannenmann vy. Charlton, 113 
La. 276, 36 S 965. And see Cluseau 
v. Wagner, 126 La. 375, 52 S 547. 

[b]. Laches.—In Wisconsin it was 
held.that the supreme court will not 
exercise its power to recall processes 
issued on a judgment against a party 
after he has perfected an appeal, nor 
will it restore property taken there- . 
under, where he has been guilty of 
inexcusable delay in causing the rec- 
ord of the lower court to be trans- 
mitted as required by Supreme Ct. 
Rule No. 5, requiring return to be 
made within twenty days after the 
appeal is perfected, and has. allowed 
two terms of the supreme court to 
pass without applying for relief. Im- 
maculate Conception Cong. v. Hell- 
stern, 105 Wis. 632, 81 NW 988. 

25. U. S—lIn re McKenzie, 180 U. 
S. 536, 21 SCt 468, 45 Li: ed. 468; Tor- 
nanses v. Melsing, 106 Fed. 115, 45 
CCA 615. Where an appeal has been 
allowed by a circuit court of appeals 
and bond approved and a supersedeas 
issued, that court acauires jurisdic- 
tion to punish any disobedience of its 
writs by attachment for contempt. 
Anderson vy. Comptois, 109 Fed. 971, 
48 CCA 1 [aff reh 111 Fed. 998, 50 
CCAVWIGN 

Fla.—Strickland y. Knight, 46 Fla. 
467, 35 S 868; Continental Nat. Bldg., 
etc., Assoc. v. Scott, 41 Fla. 421, 26S 
726 (holding that, where an appeal 
was taken from an interlocutory de- 
cree in chancery and an order was 
made by the circuit judge, under Rev. 
St. § 4458 subd 2, that such appeal 
should operate as a supersedeas of 
the decree appealed from, the power 
of such circuit judge over such su- 
persedeas became functus officio, and 
any application for its discharge or 
vacation must be addressed to the 
appellate court, and likewise any 
breach of it must be dealt with by 
the appellate court); State v. John- 
son, 13 Fla. 33. 

Ky.—Remelin v. Remelin, 87 SW 
263, 27KyL 909; Durham vy. Straight, 
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or of the lower court,?® according to the circum- 
And it is generally no answer to a pro-' 

ceeding as for a contempt for the breach of a 
. supersedeas order, that the breach was committed 


stances. 


under the advice of counsel.?? 


however, the fact that the party acted in good 
faith has been held ground for not holding him 


in contempt.?§ 
Prohibition. 


> [§ 1459] 


Where a stay is perfected by the 
execution of the bond as prescribed by statute, 
if the trial court undertakes to proceed to ex- 
ercise an unauthorized jurisdiction pending such 
stay it will be restrained by a writ of prohibition.”® 
I. Effect of Failure to-Obtain Super- 
sedeas or Stay. A failure to supersede a judgment, 
or to stay process upon it in no way affects the 
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ceedings which 


In some eases, 


be reversed.*! 


[§ 1460] J. Counter Bond for Restitution. 
some jurisdictions a stay may be denied in cer- 
tain cases if appellee gives a sufficient bond .for 
restitution in case the judgment or decree shall 
In several states, by statute, a judg- 


[§§ 1458-1461 


right of plaintiff in error to a review of the pro- 


resulted in it.°° 
In 


ment for plaintiff in an action on a contract for 


the payment of 


money may be enforced by execu- 


tion, although an appeal or proceeding in error 
therefrom is pending wherein a supersedeas bond 
was filed, if appellee or defendant in error gives 
security to make restitution’ in case the judgment 
is reversed;*? and there are similar provisions in 
some jurisdictions for the enforcement of judg- 
ments in forcible entry and detainer.** 


X. ASSIGNMENT OR SPECIFICATION OF ERRORS OR GROUNDS OF APPEAL.** 
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119 Ky. 222, 83 SW 581, 26 KyL 1147; 
Smith v. Caldwell, Ky. Dec. 341. 

Va.—McLaughlin v. Janney, 6 
Gratt. (47 Va.) 609. 

W. Va.—State v. Harper’s Ferry 
Bridge Co., 16 W. Va. 864 (where it 
was held that where there is a disso- 
lution of an injunction and an ap- 
peal, and supersedeas issued by the 
supreme court of appeals, contempt 
proceedings for a violation of the su- 
persedeas must be had in the appel- 
late court). 

See generally Contempt [9 Cyc 11, 


12]. 
26. Balkum v. Harper, 50 Ala. 372 
(where it was held that where an 


execution on a judgment at law has 
been enjoined, and the injunction, al- 
though dissolved by the chancellor, 
has been restored pending an appeal 
from his decree, the issue of an- 
other execution before the appeal has 
been, determined is a violation of the 
injunction and punishable as a con- 
tempt of the chancery court); State 
v.: Harness, 42 W. Va. 414, 26 SE 
270 (where it was held that where 
the order of the lower court did not 
dissolve but refused to dissolve an 
injunction, and an appeal and super- 
sedeas were taken, proceedings for a 
violation of the injunction must be 
had in the trial court). See also 
Lindsay v. Clayton Dist. Ct., 75 Iowa 
509, 39 NW 817. : 

[a] An officer proceeding in viola- 
tion of the supersedeas may be pun- 
ished for contempt. Durham sv. 
Straight, 119 Ky. 222, 838 SW 581, 26 
KyL 1147; McWilliams v. King, 32 
Neto. (ine 213" Bannot wat Karettes; 
Barnes Notes 376, 94 Reprint 962; 
Prine v. Allington, Mooce K. B. 677, 
72 Reprint 833; Bacon Abr. tit Su- 
persedeas H; 2 Hawkins P. C. c 22 


§ 4, 

{b] Rights bona fide acquired by 
third persons.—But where, after the 
dissolution of an injunction against 
the disposal of personalty in suit by 
defendants, but before an appeal 
from the dissolution with super- 
sedeas has been perfected, defend- 
ants sell and deliver the property toa 
bona fide third person, it is not a 
contempt of the supersedeas for the 
purchaser to dispose of the property 
as his own after the supersedeas has 
been perfected. Smith y. Whitfield, 
88 Fla. 211, 20 S 1012. 


27. Tornanses v. Melsing, 106 Fed. 
775, 45 CCA 615; Continental Nat. 
Bldg., etc., Assoc. v. Scott, 41 Fla. 


421,.26 S 726; State v. Harper’s Fer- 
ry Bridge Co., 16 W. Va. 864. See 
generally Contempt [9 Cye 25]. 

28. People’s Cemetery Assoc. Vv. 
Oakland Cemetery Co., 24 Tex. Civ. 
A. 668, 60 SW 679 (holding that 
where a receiver of a corporation, 
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[By WM. LAWRENCE CLARK] 
An assign- | ment of errors 


after an appeal from an interlocutory 
judgment appointing him, refused to 
deliver to the corporation of which 
he was receiver its property delivered 
to him, to which it was entitled by 
reason of the appeal, it appearing 
that he acted in good faith, he would 
not be held in contempt). And see 
Contempt [9 Cye 25]. 

[a] .Purging contempt.—A techni- 
cal contempt by a sale of property 
under an execution notwithstanding 
a stay order was held purged on the 
participants causing everything to be 
undone which had taken place after 
the granting of the order and restor- 
ing the original status. Central Nat. 
Bank v. Guthrie Mountain Portland 
Cement Co., 83 Kan. 630, 112 P 332. 

29. .U. S.—Bronson v. La Crosse, 
eves VRANCOo., SEIWiallis 40.568 Hunn teed: 
616 (where prohibition was held to 
be the proper remedy to prevent a 
lower court from carrying its decree 
into execution when an appeal oper- 
ated as a supersedeas, but the su- 
preme court of the United States, 
upon motion for such a writ, said 
that it would withhold the appro- 
priate remedy with liberty to coun- 
sel to apply thereafter if it became 
necessary, being convinced that the 
lower court,. upon being advised of 
the opinion of the supreme court on 
this motion, would conform to the 
views therein expressed). 

Cal.—Kaufman v. San Francisco 
Super. Ct., 108 Cal. 446, 41 P 476; 
Dennery v. Sacramento County Super. 
Ct., 84 Cal. 7, 24 P 147; Livermore v. 
Campbell, 52 Cal. 75. 

Ga.—Fite v. Black, 85 Ga. 413, 11 
SE 782. 

La.—State v. Judge Sixth Dist. Ct., 
Mann. Unrep. Cas. 101. 

Mo.—Cuendet v. Henderson, 166 
Mo. 657, 66 SW 1079; State v. Lewis, 
76 Mo. 370. 

See Prohibition [32 Cyc 608]. 

30. Logan v. Goodwin, 104 Fed. 
490; Perez v. Fernandez, 1 Porto Rico 
Fed. 148; Creighton v. Keith, 50 Nebr. 
810, 70 NW 406; State v. Ramsey, 50 
Nebr. 166, 69 NW 758; Parker v. 
Courtnay, 28 Nebr. 605, 44 NW 863, 
26 AmSR 360; McAusland v. Pundt, 
1 Nebr. 211, 93 AmD 358; Fullerton 
Lumber Co. v. Tinker, 21 S. D. 647, 
115 NW 91. And see Mersfelder v. 
Spring, 136 Cal. 619, 69 P 251. 

31. See Barron v. Myers, 145 Mich. 
342, 108 NW 712 (on appeal by de- 
fendant from a decree for complain- 
ant in an action to set aside a deed). 


{aj Sufficiency of bond; rents.— 
Where, in an action to set aside a 
deed, complainant recovered judg- 


ment and was put in possession of 
the premises, and defendants ap- 
pealed and applied for a receiver and 
a stay pending the appeal, which 


in appellate procedure is an enu- 


was denied on complainant’s filing a 
bond to account to defendants for all 
rents collected pending the appeal, it 
was held that this was an insufficient 
security, as defendants were entitled 
to a bond obligating complainant not 
only to pay over all rents collected 
but also to pay all damages resulting 
from negligence in failing to collect 
rents or failing to lease the premises 
properly. Barron v. Myers, 
Mich. 342, 108 NW 712. 

32. American Cent. Ins. Co. v. Cox, 
54 Kan. 502, 38 P 558; Commercial 
Union Assur. Co. v. Norwood, 54 Kan. 
500, 38 P 557; Bentley v. Brown, 37 
Kan. 17, 14 P 435; Grant v. Dabney, 
19 Kan. 390; Bodewig v. Standard 
Cattle Co., 56 Nebr. 217, 76 NW 580; 
ee v. Gong Choy, 13 Or. 429, 11 

[a] Implied contract—A  judg- 
ment on an implied as well as on an 
express contract for the payment of 
money is within-the meaning of the 
statute, and thus may be enforced. 
Commercial Union Assur. Co. v. Nor- 
wood, 54 Kan. 500, 88 P 557; St. 
Louis, etc., R. Co. v. Kirkpatrick, 52 
Kan. 201, 34 P 804; Water-Power Co. 
v. Brown, 23 Kan. 695. 

[b] In Ohio (1) it has been held 
that a motion for leave to issue exe- 
cution, notwithstanding a petition in 
error and a supersedeas obtained, is 
addressed to the judicial discretion of 
the court or judge. The motion must 
be in writing, accompanied with a 
copy of the record, the undertaking 
proposed to be given, and proof that 
a-written notice of the motion and of 
the time and place of its hearing has 


been served on plaintiff in error. 
Gardner v. Cline, 2 Oh. Dec. (Re- 
print) 301, 2 WestLMonth 329. (2) 


The motion will be granted where 
the amount of the judgment is plain- 
ly divisible, and the error applies to 
one part only, provided the moving 
party agrees to stay execution as 
to that part in dispute. Valley Bank 
v. West, 2 Handy 60. See also Going 
v. Schnell, 5 CincLBul 423, 6 Oh. Dec. 
(Reprint) 932, 8 AmLRee 739. 

33. Nebr. L. (1907) e 163; Cob- 
bey St. (1907) § 1977a; Magic City 
Realty Co. v. Scheneckenberger, 82 
Nebr. 648, 118 NW 567 (holding that 
under the above statute the court 
which renders the final judgment is 
the proper court in which to make 
the application for the issuance of 
the writ; and also that the filing of 
an appeal bond and the perfecting of 
an appeal in the higher court do not 
oust the court which rendered the 
judgment of jurisdiction to allow the 
filing of a bond and the issuance of a 


writ of restitution under the statute). 
34 As to the parties entitled to 
assign error see infra XVI in 4 C. J. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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meration by the appellant or plaintiff in error of 
the errors alleged to have been committed by the 
court below in the trial of the case upon which 
he seeks to obtain a reversal of the judgment or 
It is in the nature of a pleading, and 
it performs in the appellate court the same office 
as a declaration or complaint in a court of original 
And the same is substantially true 
of the statement of grounds or reasons of appeal 
Its object is to 
point out the specific errors claimed to have been 
committed by the court below, in order to en- 
able the reviewing court and opposing counsel to 


decree. 


jurisdiction.*> 


required in some jurisdictions.®® 


Estoppel of DaEty to allege error 
see infra XVI in Oran 


35. Cal.—Miller ne Wade, 87 Cal. 
410, 25 P 487. 
Tl. —Cass v. Duncan, 260 Ill. 228, 


103 NE 280; East Peoria v. Lake Erie, 
ete;, Re Conn 23% J. 93, 86. NE 634; 
Scott v. Great Western Coal, etc., 
Cos.229 LMS 200,079 NE 5 3: Diteh) v. 
Sennott, 116 Ill. 288, 5 NE 395; Mal- 
lory v. Mallory, 160 Ill. A. 417; But- 
ters.:v. (Chicago, ete., RCo, 154.1 
A. 275; Maroni v. Paitson, 128 Ill. A. 
205; Marsh vy. Jones, 106 Ill. A. 577; 
Lang v. Max, 50 Ill. A. 465; Ander- 
son v. Olin, 44 Ill. A. 294 [aff 145 I11. 
168, 34 NE 55]; Wilcox v. Moore, 44 
Ill. A. 293; Conlon vy. Manning, 43 Il. 
A. 363; Waixel v. Harrison, 35 Ill. 
Aid 71. 

Ind.—Rubey v. Hough, 161 Ind. 203, 
67 NE 257; Walker v. Hill, 111 Ind. 
223, 12 NE 387; State v. Faurote, 104 
Ind. 287, 4 NE 19; Ketcham v. Bar- 
bour, 102 Ind. 576, 26 NE 127; Wil- 
liams v. Riley, 88 Ind. 290; Deputy v. 
Hill, 85 Ind. 75; Trammel v. Chip- 
man, 74 Ind. 474; Pruitt v. Edinburg, 
ete, rurnp. Col, 71" Ind. 2445 Mutts 
v. Hutts, 62 Ind., 214; Hollingsworth 
v. State, 8 Ind. 257; Cleveland, etc.; 
OO MVee LrUe sw be, Inds Ar 156% 2100 
NE 22; Waldrip v. McConnell, 42 Ind. 
A. 54, 84 NE 517; Ferguson v. Despo, 
8 Ind. A. 523, 34 NE 575; Williamson 
v. Brandenberg, 6 Ind. A. 97, 32 NE 
1022. 

Ind. T.—Fibus v. St. Louis, etc., R. 


Co.,41. winds VE 4/39,) 104e-SW. 2568; 
Woods v. Woods, 5 Ind. T. 475, 82 
SW 878. 


Miss.—Smith v. Williams, 36 Miss. 
45. 
N. J.—Jersey Co. Associates v. 
Davisons: 20) IN. JL. 5 
N. M.—Lamy v. Lamy, 4 N. M. 43, 
ee es 
N. Y.—Acker v. Ledyard, 1 Den. 
Catz (s 


N. C.—Jones v. Atlantic Coast Line 
R. Co., 153 N. C. 419, 69 SE 427. 

Oh. "Wells v. Martin, 1 Oh. St. 386. 

Or.—Nelson vy. St. Helens Timber 
Co., 66 Or. 570, 183 P 1167, 135 P 169. 

Pa.—Com. v. Werntz, 161 Pa. 59%, 
29 A 272. 

Utah.—Lyon v. Mauss, 31 Utah 283, 
87 P 1014; Smith Table Co. v. Mad- 
sen, 30 Utah 297, 300 P 885 [cit Cyc]. 

Va. —Richmond First Nat. Bank v. 
Trigg Co., 106 Va. 327, 341, 56 SE 
158 [quot Cyc]; American Locomo- 
tive Co. v. Hoffman, 105 Va. 343, 54 
SE 25, 6 LRANS 252, 8 AnnCas 173; 
Orr v. Pennington, 93 Va. 268, 24 SH 
928. 

[a] At common law.—(1) “An as- 
signment of errors, in the strict com- 
mon law sense of the term, was in 
the nature of a pleading, to which 
there was a demurrer or joinder in 
error. GaTidd er. 7116s; 
Com. 644; 2 Burr. Pr. 147.) C2) Lt 
did not constitute a part of the tran- 
seript, but was founded upon it, and 
was filed in the appellate Court ats 
or subsequently to the time of filing 
the transcript.” Per Sawyer, J., in 
Hutton v. Reed, 25 Cal. 478, 483. 

{b] Same purpose as declaration. 
—(1) “Pleadings are as essential in a 
court of. error as in the court below. 
The assignments of error serve the 


[3 C.3.-84]° 


3. Steph. 
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[§ 1462] 


Same purpose in the former as a 
declaration in the latter; to place in 
the record and before the court the 
very issue to be determined. Hence 
the plaintiff in error, by his assign- 
ment as it is termed, declares, in the 


record itself, what error it is he 
complains of.’ Per Agnew, J., in 
Armstrong’s App., 68 Pa. 409, 410. 


(2) “An assignment of errors in this 
court performs the same office as a 
declaration in a court of original ju- 
risdiction. It would be just as regu- 
lar and proper for the Circuit Court 
to render a judgment in a cause 
where there is no declaration, as for 
this court to affirm or reverse a 
judgment where there is no assign- 
ment. Of errors: . pPer sCaton, ©. 0s 
in Williston vy. Fisher, 28 Ill. 43. 
36. Stevens v. Stevens, 71 N. H. 
579, 538 A 1020. 
37. . S.—Phillips, . etc., Constr: 
Co. v. Seymour, 91 U. S. 646, 23 L. ed. 
341; Lloyd v. Chapman, 93 Fed. 599, 
oo CCA 474; Doe v. Waterloo Min. 
Co., 70 Fed. 455, 17 CCA 190. 
Ala.—Kinnon y. Louisville R. Co., 
65 S°397 [cit Cyc]. 
Ariz.—Charouleau vy. Shields, 9 
ATIZS Vou pes Salo 
es .—Squires v. Foorman, 10 Cal. 


Colo.—Colorado, et Co. 
Jenkins, 25 Colo. A. 348, i538 ie 437, 
oe _taugt Wyo: 

T.—Woods v. Woods, 5 Ind. T. 
4760 $2 SW 878. 

Mich.—Altman v. Wheeler, 18 
Mich. 240. 

Minn.—Duncan v. Kohler, 37 Minn. 
379, 34 NW 594. 

Met OR v. Williams, 36 Miss. 
ov ° 

N. H.—Stevens v. Stevens, 71 N. H. 
579, 53 A 1020; Bean v. Burleigh, 4 
N. (H. 550. 

N. C.—Jones v. Atlantic Coast Line 
RuiCo,.L53suN. C. 4195 69S 427. 

Ss. D.—Baskerville v. Thomas, 32 
S. D. 482, 148 NW 371; Goldberg Ve 
Sisseton Loan, etc., Co., 24 S. D. 49, 
123 NW 266, 140 AmSR 775. 

Tex.—Wilson v. Johnson, 94 Tex. 
272, 60 SW 242; Randall v. Carlisle, 
59 Tex. 69; Clements v. Hearne, 45 
Tex. 415. 

Utah.—Lyon v. Mauss, 31 Utah 283, 
87 P 1014; Smith Table Co. v. Mad- 
sen, 30 Utah 297, 300, 84 P 885 [cit 
Cye]. 

Va.—Richmond First Nat. Bank v. 
Trige Co. 106 Va. 327; 341; 56 SE 
158 [quot Cyc]; Orr v. Pennington, 
93 Va. 268, 24 SE 928. 

And see infra § 1544 et seq. 

[a] For both court and counsel.— 
(1) “An assignment of errors is de- 
signed to apprise not only the appel- 
late court, but also the appellee or 
defendant in error, of the precise 
grounds of appeal, and in this it sus- 
tains much the same relation in the 
appellate court as that of the com- 
plaint in the court below.” U.S. v. 
Tidball, 3 Ariz. 2384; 385, 29 P’ 385. 
(2) “The object and purpose of an 
assignment of errors, as has been 
often said, is to point to the specific 
error claimed to have been commit- 
ted by the court below, for which 
the judgment should be reversed, so 
as to obviate the necessity of the 
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see on what points appellant or plaintiff in error 
intends to ask a reversal of the judgment or de- 
cree, and to limit discussion to those points.** 
practice of assigning errors is familiar to the com- 
mon law, but is now almost universally regulated 
by statutes and rules of court.®® 

B. Necessity for Assignment and Ef- 
fect of Failure to Make or File—1. Statement and 
Extent of Rule in General. 
an assignment of errors is not required at all, or 
is required only in the printed brief filed in the 
appellate court,?® while in others the statutes or 
rules of court require an assignment of errors, a 


The 


In some jurisdictions 


discussion by the opposite party, and 
the examination by the court of all 
the questions which may have been 
raised on the trial of the case in the 
lower court or suggested by the rec- 
ord, in which it can be supposed that 
there can be any error.’ Per Moore, 
J.,. in Clements v. Hearne, 45 Tex. 
415, 6. 

[b] A general assignment is cal- 
culated to leave the opposite party 
in the dark as to the point he will be 
required to meet, and on the argu- 
ment he may find his conjectures on 
the subject entirely wrong. And 
there is always danger that the court 
will mistake the real points in the 
case, while the record will never suf- 
ficiently indicate what they were if it 
should subsequently become neces- 
sary to know. Altman v. Wheeler, 18 
Mich. 240. 

{c] Not an argument.—But the 
object of the assignments is to ap- 
prise the opposite party of the points 
to be argued, and not of the argu- 


ments. Crandall v. State, 10 Conn. 
389. 
[d] In Alabama ‘‘the sole office of 


an assignment of errors, in appel- 
late procedure, is to invite a review 
of rulings wherefrom, if sustained, 
a judgment or decree is changed, 
modified, or reversed. Freeman v. 
Blount, 172 Ala. 655, 55 S 293. 

38. See cases in preceding notes; 
and infra this chapter. 

39. See statutory provisions and 
rules of court. 

[a] In Iowa (1) it was formerly 
provided by statute that, except in 
actions triable de novo, no questions 
could be considered by the supreme 
court unless pointed out by assign- 
ments of error clearly and specifically 
indicating the very error complained 
of, and separately stating the par- 
ticular errors, and that the court 
need consider only Such errors as 
were thus assigned. Code (1897) § 
4136. (2) And it was declared that, 
if errors were not assigned, filed, 
and served as required by the stat- 
ute, appellee, unless good cause for 
the failure should be shown, might 
have the appeal dismissed or the 
judgment or order. affirmed. Code 
(1897) § 4137. See Scribner v. Tag- 
gart, 123 Iowa 321, 98 NW 798; An- 
derson v. Brown, (lowa) 98 NW 274; 
Osborne v. Ringland, 122 Iowa 329, 
98 NW 116; Reed v. Cunningham, 121 
Iowa 555, 96 NW 1119; Lessenich v. 
Sellers, 119 Iowa 314, 93 NW 348; 
Hoyt v. Chicago, etc., R. Core it? Iowa 
296, 90 NW 724; Jackson v. Seevers, 
115 Iowa 3:70, 88 NW 931; Hogue- 
Jland v. Arts, 113 Iowa 634, 85 NW 
818; McClelland v. Saul, 113 Iowa 
208, 84 NW 1034, 86 AmSR 370; Per- 
cival v. Strathman, 112 Iowa 747, 84 
NW 929; Winebrenner v. Brunswick- 
Balke-Collender Co., 82 Iowa 741, 47 
NW 1089; Wood v. Whitton, 66 Iowa 
295, 19 NW 907, 23 NW 675; Hough- 
land v. Thompson, 48 Iowa 706. (3) 
The above statute was repealed, how- 
ever, by the act of Febr. 18, 1904, and 
it is thereby provided that ‘no as- 
signment of errors shall be required 
in any case at law or in equity now 
pending or hereafter docketed in the 
supreme court.” lL. (1904) ¢ 126; 
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specification or statement of errors, or grounds or 


reasons of appeal, in the nature 


signment, to be incorporated in or accompany the 
petition, affidavit, or other application for the ap- 
peal or writ of error,*® or the notice of appeal,** 
or to be’ made and filed separately or otherwise 
incorporated in the record in the lower or ap- 


Code Suppl. (1907) p 979 § 4136. And 
under this provision a formal assign- 
ment of errors is no longer necessary. 
Fisher v. Trumbauer, 160 Iowa 255, 
138 NW 528, 141 NW 419; Dale v. 
@olfax Cons. Coal Co., 131 Iowa 67, 
107 NW 1096. (4) But a rule of the 
supreme court requires that appel- 
lant’s brief shall contain a short and 
elear statement disclosing the errors 
relied upon for a reversal, followed, 
under a separate heading of each er- 
ror relied on, by separately num- 
bered propositions or points, stated 
concisely, together with the authori- 
ties relied on in support of them, 
and provides that no alleged error or 
point not contained in this statement 
of points shall be raised afterward. 
Supreme Ct. Rule No. 53; 128 NW 
xi. See Fisher v. Trumbauer, 160 
Iowa 255, 138 NW 528, 141 NW 419; 
Olson v. Rice, 140 Iowa 630, 119 NW 
84; Dale v. Colfax Cons. Coal Co., 131 
poe 67, 107 NW 1096. See infra § 
1588. 

[b] In Kentucky an assignment 
of errors is not required, the pro- 
visions of the civil code on the sub- 
ject having been repealed. Richard- 
son v. Banta, 23 SW 350, 15 KyL 348; 
Louisville, ete., R. Co. v. Brice, 83 
Ky. 210. : 

{[c] In Nebraska (1) prior to 1905 
it was required by statute that the 


errors complained of should be set 


forth in the petition in error filed in 
the appellate court. Code Civ. Proc. 
§ 584. (2) And alleged errors not 


so assigned could not be relied upon. 


Lincoln Tract. Co. v. Moore, 70 Nebr. 
422, 97 NW 605; James v. Higgin- 
botham, 60 Nebr. 203, 82 NW 625; 
Bennett v. McDonald, 60 Nebr. 47, 
82 NW 110 [aff reh 59 Nebr. 234, 80 
NW 826]; Schlageck v. Windhalm, 59 
Nebr. 541, 81 NW 448; Humpert v. 
McGavock, 59 Nebr. 346, 80 NW 
1038; Vix v. Whyman, 58 Nebr. 190, 
78 NW 497; Stuart v. Staplehurst 
Bank, 57 Nebr. 569, 78 NW 298; Phe- 
nix Ins. Co. v. King, 54 Nebr. 630, 74 
NW 1103;,. Clarke v. Nebraska Sav., 
etce., Bank, 50 Nebr. 669, 70 NW 237; 
Raker v. State, 50 Nebr. 202, 69 NW 


‘749; Coxe v. Omaha Coal, etc., Co., 4 


Nebr. (Unoff.) 412, 94 NW 519; Bos- 
serman v. Larson, 4 Nebr. (Unoff.) 
107, 93 NW 411; Kennard vy. Gross- 
man, 2 Nebr. (Unoff.) 743, 89 NW 
1025; Gregory v. Leavitt, 2 Nebr. 
(Unoff.) 637, 89 NW 764; Woodard v. 
Cutter, 2 Nebr. (Unoff.) 84, 96 NW 54; 
Payne v. Pettibone, 1 Nebr. (Unoff.) 
789, 96 NW 117. (8) But the above 
requirement was repealed by the acts 
of March 30, 1905, and April 5, 1907, 
and it is provided by the latter act 
that the supreme court shall by gen- 
eral rule provide for the filing of 


-priefs, and that appellant’s brief shall 


set out particularly each error as- 
serted and intended to be urged for 
reversal, etc., but that no petition in 
error or other assignment of errors 
shall be required beyond or in addi- 
tion to the foregoing requirement. L. 
(1907) ec 162; Cobbey Annot. St. 
(1909) § 1703 b. (4) And since the 
above enactment no assignment of 
errors is necessary in the supreme 
court except in the printed brief. 
Waxham v. Fink, 86 Nebr. 180, 125 
NW 145, 28 LRANS 367, 21 AnnCas 
301; Elgin First Nat. Bank v. Ad- 
ams, 82 Nebr. 805, 118 NW 1057; El- 
gin First Nat. Bank vy. Adams, 82 
Nebr. 801, 118 NW 1055. See infra § 
1588. 

40. See. supra § 1100; and cases 
infra note 44. 


APPEAL AND ERROR 


pellate court.*? 
of such an as- 


41. See supra § 1330. 

42. See statutory provisions and 
rules of court; and cases infra this 
section. 

[a] Appeals from courts of Dis- 
trict of Columbia.—The statutes and 
rule requiring an assignment of er- 
rors to be filed with the transcript of 


‘record in the supreme court of the 


United States apply on appeal from 
the court of appeals of the District 
of Columbia. Briscoe v. Rudolph, 221 
U..S:..547, 31, SCt679,, 55)... ed.” 8485 
Columbia Heights Realty Co. v. Ru- 
dolph, 217 U. S. 547, 30 SCt 581, 54 
L. ed. 877, 19 AnnCas 854. é 

[b] Appeal from courts of Philip- 
pine Islands.—The rule applies in the 
supreme court of the United States 
in reviewing judgments of the su- 
preme court of the Philippine 
Islands. Behn v. Campbell, 205 U. 8. 
403, 27 SCt 502, 51 L. ed. 857. And 
see Paraiso v. U. S., 207 U. S. 368, 28 
SCt 127, 52 L. ed. 249. 

[c]. The repeal of a statute re- 
quiring an assignment of errors has 
been held not to affect an appeal 
granted prior to such repeal. MHer- 
man v. Brown, 7 KyL 377. 

{d] Rule of court prescribed under 
statutory authority, as to the filing 
in the court below of a statement of 
alleged errors in a decree, is not re- 
pealed or affected by the act of May 
19, 1897 (P. L. 67), although it pro- 
vides that it “shall furnish a com- 
plete and exclusive system in itself 
on all appeals,’ and although it re- 
peals all prior acts intended to be 
changed or supplied by it, as it regu- 
lates only time, manner, condition, 
and effect of taking an appeal. Bar- 
lott v. Forney, 187 Pa. 301, 41 A 47. 

43. See infra § 1481 et seq. 

44. U. S—wWood v. A. Wilbert’s 
Sons Shingle, etc., Co., 226 U. S. 384, 
33 SCt 125, 57 L. ed. 264; Briscoe v. 
Rudolph, 221 U. S. 547, 31 SCt 679, 55 
L. ed. 848; Behn v. Campbell, 205 U. 
S. 403, 27 SCt 502, 51 L. ed. 857; Far- 
rar’v, Churchill, L35i0-S. 609.7 L04SCt 
771, 34 L. ed. 246; Connell Bros. Co. 
v. Diederichsen, 213 Fed. 737, 130 
CCA 251; In re Federal Contracting 
Co., 212 Fed. 693, 129 CCA 229; Baker 
Contract Co. v. U. S., 204 Fed. 390, 
122 CCA 560; Brennan v. Tillinghast, 
201 Fed. 609, 120 CCA 37; In re Grove, 
180 Fed. 62, 103 CCA 416; Russel v. 
Huntington Nat. Bank, 162 Fed. 868, 
89 CCA 558; Stillwagon v. Baltimore, 
etc., R. Co.,, 159 Hed. 97, 86 CCA 287; 
Morrison v. Surnette, 154 Fed. 617, 
83 CCA 391 [app dism 212. U.S. 291, 
29 SCt 394, 53 L. ed. 517]; Rogers v. 
Penobscot Min. Co., 154 Fed. 606, 83 
CCA 380; Kindlay v. Pertz, 74 Fed. 
681, 20 CCA 662; Randolph v. Allen, 
73}. Wed, 23,19. CCA 353. 

Ala.—Gay v. Hester, 164 Ala. 651, 
51 S 329; Hill v. Houk, 155 Ala. 448, 
46 S 562; Highland Ave., ete., R. Co. 
v. Miller, 120 Ala. 535, 24 S 955; West 
v. Thomas, 97 Ala. 622, 11 S ‘768; Mc- 
Neill v. Kyle, 86 Ala. 338, 5 S 461; 
Ewton v. McCracken, 9 Ala. A. 619, 
64 S 177; Starr Piano Co. v. Baker, 
8 Ala. 449, 62 S 549. 

Ariz.—Blaisdell v. Steinfeld, 15 
Ariz. 155, 137 P 555; Andrade v. An- 
drade, 14 Ariz. 379, 128 P 813; Greene 
v. Hereford, 12 Ariz. 85; °95)P/t105; 
Gardiner v. Gardiner, 7 Ariz. 73, 60 
P 875; Maricopa County v. Jordan, 7 
Ariz. 4, 60 P 693; Trimble v. Long, 6 
Ariz. 268, 56 P 731. 

Cal.—Worth v. Worth, 155 Cal. 599, 
102 P 663; Lambert v. Marcuse, 137 
Cal. 44, 69 P 620; Baum v. Roper, 132 
Cal. 42, 64 P 128; Allstead v. Nicol, 
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When there is such a requirement 
it is generally held, subject to exceptions in some 
jurisdictions to be noticed hereafter,** that an as- 
signment or specification of errors or grounds or 
reasons of appeal are necessary, and that the ap- 
pellate court will not consider any errors or grounds 
of appeal except those assigned or specified ;** and 


123 Cal. 594, 56 P 452; Malone v. Del 
Norte County, 77 Cal. 217, 19 P 422; 
Kennedy v. Dunn, 58 Cal. 339; Bur- 
nett v. Pacheco, 27 Cal. 408; Hutton 
v. Reed, 25 Cal. 478. 

Canal Zone.—Canal Zone v. Morado, 
1 Canal Zone 5. 

Colo.—Horn v. Clark Hardware Co., 
54 Colo,2 5220513102 P W405" eevee 
Mayhew, 43 Colo. 274,.95 P 939; 
Downing v. Ernst, 40 Colo. 137; 92 P 
230; Barnett v. Jaynes, 26 Colo. 279, 
57 P 703; Rocky Mountain Nat. Bank 
v. McCaskill, 16 Colo. 408, 25 P 821; 
Colorado, etc., R. Co. v. Jenkins, 25 
Colo: A,” 348) 133° P 437%) 439  kauoe 
Cyc]; Webster v. Kautz, 23 Colo. A. 
111, 123 P 139; Godding v. Rossiter, 
20 Colo. A. 245, 77 P 1094. 

Conn.—Coast Cent. Milling Co. v. 
Russell Lumber Co., 88 Conn. 109, 89 
A 898; Vincent v. S. Alexander’s Sons 
Co., 85 Conn, 512, 84 A 84; Suther- 
land v. Brown, 85 Conn. 67, 81 A 1033; 
Case v. Clark, 83 Conn. 183, 76 A 518; 
McWilliams v. McNamara, 81 Conn. 
310, 70. A 1043; State v. Starr, 78 
Conn. 636, 63 A 512; Cole v. Jerman, 
77 Conn. 374, 59 A 425; Griswold v. 
Guilford, "75 “Conn... 1925252 Ale t425 
Chichester v. New Hampshire F. Ins. 
Co., 74 Conn. 510, 51 A*545;3 State wv. 
Hunter, 73 Conn. 435, 47 A 665; Tur- 
ner’s App., 72 Conn. 305, 44 A 310; 
Julian v. Stony Creek Red Granite 
Co., 71 Conn. 632; 42 A 994; Ives v. 
Finch, 28 Conn. 112; Tolland v. Wil- 
lington, 26 Conn. 578. 

D. C.—Cooper v. Sillers, 30 App. 
567; Whipple v. Geddis, 25 App. 333; 
Neely Electric Constr., etce., Co. v. 
Browning, 25 App. 84; Tubins v. Dis- 
trict of Columbia, 21 App. 267. 

Fla.—McKinnon v. Lewis, 60 Fla. 
125, 53 S 940; Parker v. Dekle, 46 
Fla. 452, 35 S 4; Hoodless vy. Jerni- 
gan, 46 Fla. 213, 35 S 656; Jones v. 
Bryan, 43 Fla. 149, 29 S 545; Dell v. 
Marvin, 41 Fla. 221, 26 S 188, 79 
AmSR 171, 45 LRA 201. 

Ga.—Meldrim v. Meldrim, 140 Ga. 
400, 78 SH 1089; Pine Mountain Mica, 
etc., Co. v. Carver, 134 Ga. 5, 67 SH 
428; Shaw v. Jones, 133 Ga. 446, 66 
SE 240; Lyndon v. Georgia R., etc., 
Co., 129 Ga. 353, 58 SE 1047; Sum- 
ner v. Sumner, 121 Ga. 1, 48 SE 727 
(exceptions pendente lite not consid- 
ered); Atlantic, etc., R. Co. v. Penny, 
119 Ga. 479, 46 SE 665; Stover v. Ad- 
ams, 114 Ga. 171, 39 SH 864; Collins 
v. Carr, 111 Ga. 867, 36 SE 959; Nich- 
olls v. Popwell, 80 Ga. 604, 6 SE 21; 
Moody v. Southern R. Co., 14 Ga. 
A. 258, 80 SH 911; McClendon v. Tem- 
ple’ Cotton Oil Co.,/ 13 Ga.-A: 487, 79 
SE 3861; Dubberly v. Kicklighter, 12 
Ga. A. 584, 77 SE 614; Georgia, etc., 
R. Co. v. Florida, ete., Tobacco Co., 
10 Ga. A. 38, 72 SE 511; Cole v. Illi- 
nois Sewing Mach. Co., 7 Ga. A. 338, 
66 SE 979. 

Ida.—Nelson Bennett Co. v. Twin 
Falls *Land, etc., Co., 14 Ida. 5, 37, 93 
P 789, 800; Purdy v. Steel, 1 Ida. 216. 

Ill.—Stephens v. Johnson, 255 Ill. 
610, 99 NE 642; Black v. Botzke, 244 
Ill. 200, 91 NE 71; Anglo-Wyoming 
Oil Fields v. Miller, 216 Ill. 272, 74 
NE 821; Attna L. Ins. Co. v. Sanford, 
197 Ill. 310, 64 NE 377; Watson vy. Le 
Grand Skating Rink Co., 177 Ill. 203, 
52 NE 317; Davis v. Lang, 153 Tll. 
175, 38 NE 635; Diversey v. Johnson, 
93 Ill. 547; Thayer v. Peck, 93 Ill. 
357; Jackson v. Warren, 32 Ill. 331; 
Gilbert v. Maggord, 2 Ill. 471; Schu- 
lein v. Tully, 183 Ill. A. 275; Maple- 
wood Colliery Co. v. Siebenmann, 182 
Ill. A. 452; Loomis v. Federal Union 
Surety Co., 180 Ill. A. 590; Vance v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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if there is no assignment of errors or ground of 
appeal at all, or no sufficient assignment or ground, 
the appellate court will, subject to certain excep- 


Messer, 176 Ill. A. 554; Hudson v. 
Yeomen of America, 176 Ill. A. 445; 
Morrow v. Duggan, 176 Ill. A. 415; 
Fenno v. Cullen, 162 Ill. A. 283; 
Haagen v. Globe Printing Co., 128 Ill. 
A. 307; Haynes v. Sherwin-Williams 
Co., 126 Till. A. 414; Shedd v. Shee- 
feld, 126 Ill. A. 375; Peo. v. Sterne, 
119 Ill. A. 466; Chicago City R. Co. v. 
Matthieson, 113 Ill. A. 246 [aff 212 


Ill. 292, 12 NE 443]; Hanon v. Jones, 
100 dil, A. 583; Knickerbocker v. 
Crosby, 86 Ill. A. 246; Kelley v. 


Heath, ete., Mfg. Co., 66 Ill. A. 528. 

Ind.—Hammond v. Toyne, 181 Ind. 
584, 105 NE 42; Kingan v. King, 179 
Ind. 285, 100 NE 1044; Galey v. Ma- 
son 74 Taindiwwdss, -91te NE ‘561; 
AnnCasi1912C 1290; Pritchett v. Mc- 
Gaughey, 151 Ind. 638, 52 NE 397; 
Starkey v. Starkey, 136 Ind. 349, 36 
NE 287; Holingsworth v. State, 8 Ind. 
257; Reno v. State, 6 Ind. 308, 12 
Ind. 86; Smith v. Finney, (A.) 104 
NE 887; Jenkins v. Steele, (A.) 103 
NE 365;:New v. Jackson, 50 Ind. A. 
120, 95 NE 328; Debs v. Dalton, 7 Ind. 
A. 84, 34 NE 236. 

Ind. T.—Doleman v. Muskogee, 7 
Ind. -T. 234, 104 SW 601; Fibus v. St. 
Bouis,. ete) R.iCo.,.7 Ind. T.. 139, 104 
SW 568; Woods v. Woods, 5 Ind. T. 
475, 82 SW 878. 

Kan.—Baisdrenghien v. Missouri, 
ete., R. Co., 91 Kan. 7380, 139 P 428, 
Bennett v. National Supply Co., 80 
Kan. 437, 102 P 511; Missouri, etc., 1RY 
Co. v. Murphy, 71 Kan. 674, 81 P 478: 
Swenney v. Hill, 69 Kan. 868, 77 P 
696; Baden v. Bertenshaw, 68 Kan. 
32, 74P 639; Brown v. Rhodes, 1 Kan. 
359; Lawton v. Eagle, (A.) 61 P 868; 
Nowland v. Horace, 8 Kan. A. 722, 54 
Po 19! 

Ky.—Louisville, etce., R. Co. v. Sul- 
livan, 81 Ky. 624, 50 AmR 186; Com. 
v. Hughes, 13 Bush 3495 Shockley Vv. 
Weiss, 3 J. J. Marsh. 96; Amann vy. 
Wern, 4 KyL 731; Curtice v. Driver, 4 
KyL 624 

La.—State v. Patterson, 134 La. 
875, 64 S 805 (error of law appearing 
on ‘face of record); Cooley v. Cooley, 
88 La. Ann. 195; Patterson v. Owen, 
20 La. Ann. 141; Roumage v. Durrive, 


20 La. Ann. 21; Dolliole v. Azenia, 3° 


Lia; 359. 

Me.—Burpee v. Burpee, 109 Me. 379, 
84 A 648; Merrill Trust Co. v. Hart- 
ford, 104 Me. 566, 72 A 745, 129 Am 
SR 415 (supreme ‘court of probate on 
appeal from probate court cannot 
consider questions not raised by 
proper allegations in the reasons of 
awpeal)s In re Gurdy, 101 Me. 73, 63 
A 32 

Mae __Palmenberg v. Turk, 116 Md. 
8, 81 A, 221;,Hearn v. Gould, 51 Md. 
319. 

Mass.—Mead v. Cutler, 194 Mass. 
277, 80 NE 496; Bartlett v. Slater, 183 
Mass. 152, 66 ‘NE 631; Pembroke We 
Abington, 2 Mass. 142. : 

Mich.—Devich v. Dick, 177 Mich. 
173, 143 NW 56; Scendar v. Winona 
Copper Co., 169 Mich. 665, 1385 NW 
951; Lamb. v. Lamb, 161 Mich. 80, 
125 NW 722; Muir v. ‘Kalamazoo Cor- 
set Co., 155 Mich. 441, 119 NW 589; 
Beauerle v. Michigan Cent. mR, @o;, 52 
Mich. 345, 116 NW 424; Morgan Vv. 
Lake Shore, ete., R. Co., 138 Mich. 
626, 101 NW 836, 70 LRA 609; Supe 
Vv. Francis, 49 Mich. 266, 13 NW 584; 
Waterman v. Waterman, 34 Mich. 
490; Burnham v. Van Gelder, 32 Mich. 
490; Monroe v. Ft. Wayne, etc., R. 
Co., 28 Mich. 272. And see McCam- 
mon y. Detroit, etc., R. Co., 103 Mich. 
104, 61 NW 273. 

Minn.—Prosser v. Manley, 122 
Minn. 448, 142 NW 876; Randall 
Printing Co. v. Sanitas Mineral Wa- 
ter Co., 120 Minn. 268, 139 NW 606, 
43 LRANS 706; Creteau v. Chicago, 
6tel, Ry Co; 113 Minn. 418, 129 NW 
855; Ellering v. Minneapolis, ete., R. 


» 
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tions 


Co., 107 Minn. 46, 119 NW 507; Nye 
v. Kahlow, 98 Minn. 81, 107 NW 733; 
Bryant v. Nelson-Fry Co., 94 Minn. 
305, 102 NW 859; Howe v. Coates, 90 
Minn. 508, 97 NW 129; Rushfeldt v. 
Shave, 37 Minn. 282, 33 NW 791; 
Freeman v. Rhodes, 36 Minn. 297, 30 
NW 891. 

Miss.—Smith v. Williams, 36 Miss. 


545. 

Mo.—Davis v. Barada-Ghio Real 
Eist- Co., 163 Mo.A1e328,5 043: 91Siw 
1108; Zahm vy. Royal Fraternal 
Union, 154 Mo, A. 70, 183 SW. 374; 
Palmer vy. Kinloch Tel. Co., 91 Mo. A. 
106; Gifford v. Weber, 38 Mo. A. 595. 

Mont.—Foster v. Winstanley, 39 
Mont. 314, 102 P 574; Murray v. 
Heinze, 17 Mont. 353, 42 P 1057, 43 P 
714; State v. Whaley, 16 Mont. 574, 
41 P 852. 

Nev.—Finnegan v. Ulmer, 31 Nev. 
523, 104 P 17; Devencenzi v. Cassin- 
nelli, 28 Nev. 273, 81 P 449; Dennis v. 
Caughlin, 22 Nev. 447, 41 P 768, 58 
AmSR 761, 29 LRA 731; Boynton v. 
Longley, 19 Nev. 69, 6 P 437, 3 AmSR 
ag Clarke v. Lyon County, 8 Nev. 

N. H.—Stevens v. Stevens, 71 N. H. 
579, 538 A 1020; Lane v. Hill, 68 N. H. 
398, 44 A 597; Simmons vy. Goodell, 63 
N. H. 458, 2 A 897; Holt v..Smart, 46 
ES 9; Bean v. Burleigh, 4 N. H. 

N. J.—Galvin v. Ostrander Fire 
Brick ‘Co., 84 Noda, la 305) Sim A Ses 
Maccia v. Stanzione, 84 N. J. L. 509, 
87 A 75; Sentliffer v. Jacobs, 84 N. 
J. L. 128, 86 A 929 (appeal from dis- 
trict court); Benz v. Central R. Co. of 
New Jersey, 82 N. J. L. 197, 82 A 431 
fatty 82 NICS ALT 80 ji 85a A e384 qi 
Kearns ‘y. Waldron, 76 N. J. L. 370, 
69 A S60; Loper v. Somers, 71 N. J. 
L: 657, 61 A 85; State v. Lewis, 39 
Ned: 501; Johnson v. Argueso, 77 
Ni tJ. -Eg. 598, 78 A 174 [aff 77 N. J. 
Eq. 377, 76 A 547]; Prudential Ins. 
Co. v. Godfrey, 77 N: J. Eq. 267, 76 A 
1067 [aff 75 N. J. Eq. 484, 72 ‘A’ 456 ale 
In re Frey, 73 N. J. Ka. 346, 67 A 192; 
New Jersey Bldg., etc., Co. Ws Lord, 
66 N. J. Eq. 344, 58 A 185. In this 
state, under the assignment of com- 
mon errors on writ of error, the court 
of errors will not reverse a judg- 
ment except for error manifest in the 
record brought up by the _ writ. 
Loper v. Somers, supra. 

N. M.—Acequia Madre v. Meyer, 17 
N. M. 371, 128 P 68; Chaves v. Myer, 
13 N. M. 368, 85 P 233, 6 LRANS 793. 

N. C.—Brown v. Southern RACo;, 
165 N. C. 392, 81 SE 450; Register v. 
Tidewater Power Co;; 165 ING C2234, 
81 SE 326; Moore v. Westbrook, 156 
Ni Co.482, 72 SH 842; AnnCas1913A 
168; McDowell Vi. J. (Sn Kent. Co.7153 
N. C. 555, 69 SE 626; Pegram v. Hes- 
ter, 152 N. C. 765, 68 SE 8; Smith v. 
Globe Home Furniture Mfg. Co., 151 
N. C. 260, 65 SE 1009; Durham Fer- 
tilizer Co. v. Black, 114 N. C. 591, 19 
SE 642; Thornton v. Brady, 100 N. 
C. 38,.5 SH! 910. 

N. D.—More vy. Burger, 15 N. D. 
345, 107 NW 200; Barnum vy. Gorham 
Land Co.,.13:N. DY 359, 100 NW 1079; 
Nichols, etc., Co. v. Stangler, (IND: 
102, 72 NW 1089; Schmitz v. Heger, 
5 N. D. 165, 64 NW 943; Devils Lake 
First Nat. Bank v. Merchants Nat. 
Bank, 5 N. D. 161, 64 NW 941. 

Oh.—Pollock v. Cohen, 32 Oh. St. 
nee Booth v. Shepherd, 8 Oh. St. 


SOIL —Hopley v. Benton, 38 Okl. 223, 
132 P 808; Perkins v. Perkins, 37 
OKI, 693, 132 P 1097; Graham v. 
Gates, 36 Okl. 148, 128 P 119; South- 
ern Surety Co. v. State, 34 Okl. 781, 
127 P 409; Lookabaugh v. Peerson, 
28 Okl. 472, 114 P 738; De Vitt v. El 
Reno, 28 Okl. 315, 114 P 253; Menten 
v. Shuttee, 11 Okl. 381, 67 P 478; 
Woods County vy. Okley, 8& 


which will be 
affirm the judgment or dismiss the appeal or 
writ of error, according to the practice in the par- 


Okl. 502, 58! v. Ryan, 
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hereinafter shown, either 


FP 651; Bradford v. Terr., I Okl. 366, 
34 P 66. 

Or.—Hahn v. Mackay, 63 Or. 100, 
126 P 12, 991; Weissman v. Russell, 
ace 73; McKay v. Freeman, 6 Or. 

Pa.—Lesley v. Ewing, 244 Pa. 480, 
90 A 797; In re Fulmer, 243 Pa. 226, 
89 A 974; Condron y. Pennsylvania R. 
Co;, 283 Pa. 197+ 82. A164: Piercesve 
Lehigh Valley Coal Co., 232 Pa. 165, 
81 A 141; Wickham v. Taylor, 225 Pa. 
246, 74 A 63; Jones v. Weir, 217 Pa. 
321, 66 A 550, 10 AnnCas 692; Beaver 
Borough v. Beaver Valley R. Co., 217 
Pa. 280, 66 A 520; Croasdale v. Von 
Boyneburgk, 206 Pa. 15, 55 A 770; 
Forrest v. Buchanan, 203 Pa. 454, 63 
A 267; Wilson v. Keller, 195 Pa. 98, 
45 A 682; Vandevort v. Wheeling 
Steel, etc., Co., 194 Pa. 118, 45 A 86; 
Fox v. Fox, 96 Pa. 60; Dorman v. 
Pittsburgh, etc., Turnp. Road Co., 3 
Watts 126; Campbell vy. Brandywine 


Summit Kaolin, ete, Co. 52 Pa. 
Super. 511; Penn Furniture Co. Vv: 
Liberty Mut. F. Ins. Co., 42 Pa. 


Super. 591; McMellen v. Williamson, 
32 Pa. Super. 263; Swoope v. Wake- 
eae 10 Pa. Super. 342, 44 WklyNC 


Philippine.—Gibbs v. Samanillo, 25 
Philippine 392; Alvaran v. Marquez, 
11 Philippine 263; Zaragoza v. Viade- 
monte, 10 Philippine 23. 

Porto Rico.—Martinez v. Garcia, 18 
Porto Rico 2. 

R. Il.—Vaill v. McPhail, 34 R. I. 
361, 83 A 1075, AnnCas1914D 516 and 
note (reasons of appeal in equity 
cases). 

S. C.—Fields v. Hurst, 20 oF ny 282; 
Murphy v. Reynolds, 3S. C 

Ss. D.—Baskerville v. Themed: 32S 
Dp; 433, 143 NW: 371; Sioux Falls 
Light, ete., Co. v. Coughran, 2%: Saws 
443, 1381 NW 504; Hogan v. Bechtel, 
27 S. D. 98, 129 NW 914; McAndrews 
v. Montrose Security State Bank, 25 
S. D. 590, 127 NW 536; State v. Cen- 
tral Lumber Co., 24 S. D. 186, 123 
NW 504 [aff 226 U. S. 157, 38 SCt 66, 
57 L. ed.'164]; Goldberg v. Sisseton 
Loan, ete., Co., 24 S. D. 49, 123 NW 
266, 140 AmSR 1775; Buchanan v. 
Randall, 21 S. D. 44, 109 NW 513; 
Davis v. Holy Terror Min. Co., 20 S. 
D. 399, 107 NW 374; People’s Bank v. 
Mears, 14 S. D. 578, $6 NW 634. 

Tenn.—Hawkins v. Hubbell, 127 
Tenn, 312, 154 SW 1146; Vance v. Mc- 
Bey Coal, ete., Co., (Ch. A.) 48 SW 

Tex.—Oar v. Davis, 105 Tex. 479, 
151 SW 794; Tarrant County v. Rog- 
ers, 104 Tex. 224, 1385 SW Bees nee 
SW 255; Et. Worth, ete:, +R: 
Robertson, 103 Tex. 504, 121 swe 202; 
1381 SW 400, AnnCasi913A 231; Hous- 
ton Oil Co.’ v. Kimball, 103 Tex. 94, 
122 SW 538, 124 SW 85; Galveston, 
ete, UR. (Corav. oRigzss; 101 Tex. 522, 
169 SW 864; Aspley v. Hawkins, 99 
Tex. 380, 89 SW 972; Scalfi v. State, 
74 SW 754: Ellis v. Le Bow, 96 Tex. 
532, 74 Sw 528; Link v. Houston, 94 
Tex, 378, 59 Sw 566, 60 SW 664 
Ennis Mercantile Co. v. Wathen, 93 
Tex. 622, 57 SW 946; Searcy v. Grant, 
90 Tex. 97, 37 SW 320; Clark v. A. B. 
Frank Co., (Civ. A.) 168 SW 492; 
Stevens v. Crosby, (Civ. A.) 166 Sw 
62; Glover v. Houston Belt, etc., R. 


Co. (CiygPADA LES LS Wi 1063; Overton 
vere Colored Ke Sei (Civee ZAM) 6s 
SW 1053; Thompson v. Keys, (Civ. 


A.) 162 SW 1196; Ft. North Cable R. 
Co. v. Cabell, (Civ. A.) 161 SW 1083; 
Adams v. Cameron, (Civ. A.) 161 SW 
417; Lloyd v. American Nat. Bank, 
(Civ. A.) 158 SW 785; Mannheim Ins. 
Co. v. Clarke, (Civ. A.) 157 SW 291; 
Houston Oil Co. v. Myers, (Civ. A.) 
150 SW 762 (errors not fundamen- 
tal); Rotan Grocery Co. y. Tatum, 
(Civ. A.) 149 SW 342; Deutschmann 
(Civ. A.) 148 SW 1140; 
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ticular jurisdiction.*® 


ered to have been waived.** 


Walker v. Hardin, (Civ. A.) 142 SW 
640; Hamilton v. Kegley, 57 Tex. Civ. 
A. 159, 122 SW 304; Ft. Worth Light, 
etc., Co. v. Moore, 55 Tex. Civ. A. 157, 
118 SW 831; Dallas Cons. Electric St. 
R. Co. v. Motwiller, 51 Tex. Civ. A. 
432, 112 SW 794; Long v. Patton, 43 
Tex. Civ. A. 11, 93 SW 519; Hunter 
v. Adoue, 38 Tex. Civ. A. 542, 86 SW 
622; Clapp v. Royer, 28 Tex. Civ. A. 
29, 67 SW 345; Turner v. Houston, 21 
Tex. Civ. A. 214, 51 SW 642; San An- 
tonio, ete., R. Co. v. Gurley, (Civ. A.) 
45 SW 604; Kahler v. Carruthers, 18 
Tex. Civ. A. 216, 45 SW 160; Lynn v. 
McGregor First Nat. Bank, (Civ. A.) 
40 SW 228. 

Utah.—Beatty v. Shelly, 42, Utah 
592, 132 P 1160; Loftis v. Pacific Mut. 
Eplns. CosvssyUitah, 532, nda Besa: 
San Pedro, etc., R. Co. v. Salt Lake 
City Bd. of Education, 35 Utah 13, 
99 P 263; Teakle v. San Pedro, etc., 
Fa Co; mod y Uitah,2276, 90) Paso2snLo 
LRANS 486; Lyon v. Mauss, 31 Utah 
283, 87 P 1014; Herriman=Irr. Co: -v: 
Keel, 25 Utah 96, 69 P 719. And see 
Snow v. West, 37 Utah 528, 110 P 52. 

Vt.—Banfill v. Banfill, 27 Vt. 557. 

Va.—Washington Southern R. Co. 
v. Cheshire, 109 Va. 741, 65 SE 27; 
Sands v. Stagg, 105 Va. 444, 52 SH 
633, 54 SE 21; American Locomotive 
Co. v. Hoffman, 105 Va. 348, 54 SE 
25, 6 LRANS 252, 8 AnnCas 773; Nor- 
folk, ete., R. Co. v. Perrow, 101 Va. 
345, 43 SE 614; Taylor v. Mallory, 96 
Va. 18, 30 SE 472; Orr v. Penning- 
ton, 93 Va. 268, 24 SE 928. 

Wash.—Easterday v. Center, 65 
Wash. 392, 118 P 327; Sengfelder v. 
Hill, 21 Wash. 371, 58 P 250; Doran 
v. Brown, 16 Wash. 703, 48 P 251. 

Wis.—Schlag v. Chicago, etc., R. 
Co., 152 Wis. 165, 1389 NW 756; Hoff- 
man y. Lincoln County, 137 Wis. 353, 
118 NW 850; Neumeister v. Goddard, 
133 Wis. 405, 113 NW 733; Grimm v. 
Washburn, 100 Wis. 229, 75 NW 984. 

Wyo.—Hogan vy. Peterson, 8 Wyo. 
549, 59 P 162. 

And see other caseS more _ spe- 
cifically cited infra this section and 
§ 1463 et seq. 

{a] Reason for the rule.—It has 
been well said that “to require the 
appellee or the court to hunt through 
the record for every conceivable er- 
ror which the court below may have 
committed, when none has ~- been 
pointed out by the party complaining 
of the judgment, would obviously be 
unreasonable and oppressive on the 
party recovering judgment, and most 
burthensome on this court, unneces- 
sarily impeding the progress of its 
business; and, by the confusion and 
uncertainty which it would beget as 
to the questions on which the case 
was decided in the court below, de- 
stroy its character as an appellate 
tribunal; and by the multiplicity of 
the questions for discussion, tend 
much more to confusion and error in 
its own decisions than the correction 
of errors which may in fact have oc- 
curred in the District Court.” Clem- 
ents v. Hearne, 45 Tex. 415, 416. And 
see other cases supra § 1461. 

[b] “The assignment of errors is 
the cause of action in this Court, and 
where none is filed, there is nothing 
for the Court, or any judge thereof, 
to act upon, even for the granting of 
a supersedeas. A supersedeas can- 
not be granted where there is no as- 
signment of errors. The iclerk can- 
not issue a notice fill there is such 


A failure to assign errors 
is in most jurisdictions not a mere matter of form 
that can be waived or dispensed with by agree- 
ment of the parties, but is one of substance,*® and 
as a general rule errors not assigned are consid- 
In other jurisdic- 
tions, however, the court may,.either generally or 
in certain cases, waive or disregard a noncom- 
pliance with the statute or rule of court and con- 


assignment (see rule 20); for the as- 
signment governs him as to parties. 
It is the precipe as well as com- 
plaint.” Per Perkins, J., in Hender- 
son v. Halliday, 10 Ind. 24. 

»[e] On second appeal.—Where an 
appeal is prosecuted the second time 
in a cause, it will not be considered 
by the appellate court in the absence 
of an assignment of error upon a 
ruling or decision of the lower court 
at the second hearing. Starr v. Long 
Jim, 59° Wash. 190, 109 P 810. 

{d] Excuses for failure to file.— 
(1) The sudden and unexpected im- 
poverishment of plaintiff in error is 
not good cause for failure to file an 
assignment. Kirchner v. Chavez, 6 
N. IM. = 494, -30-2P 951. 1(2) “And “the 
necessity of the assignment is not 
obviated by the excuse that there is 
but one point relied upon, and that 
it is apparent from the record and 
argument. Barnhart v. Farr, 55 Iowa 
366, 7 NW 644. 

45. Effect of failure. to make or 
Bie AsebEment of errors see infra § 
495. 

46. Colo.—Haas v. Pueblo County, 
buColo. a5: 

Ill.— Hast Peoria v. Lake Erie, etc., 
R. Co., 237 Ill. 93, 86 NE 634; Mor- 
rison v. Austin State Bank, 213 Ill. 
472, 72 NE 1109, 104 AmSR 225 [rev 
113) D1 CAS 65115. Abtna, mi Ins: S Cor vs 
Sanford, 197 Ill. 310, 64 NE 377; Ditch 
v. Sennott, 116 Ill. 288, 5 NE 395; 
Keesler v. Washburn, 154 Ill. A. 276; 
Butters vy. Chicago, ete., R. Co., 154 
Ill. A. 275; Haagen v. Globe Printing 
Co., 128 Ill. A. 307; Maroni v. Paitson, 
128 Ill. A. 205; Parker v. Smith, 116 
Til. A. 66; Baldwin v. Schwall, 106 
Ill. A. 16; Jesse French Piano, etc., 
Co. v. Meehan, 77 Ill. A. 577; Lang v. 
Max, 50 Ill. A. 465;. Conlon _v. Man- 
ning, 43 Ill. A. 363. But see Schelling 
v. Kankakee County, 96 Ill. A. 432 
(holding that, where appellee failed 
to call the court’s attention to the 
fact that no errors were assigned on 
the record, the court would treat the 
case as if the errors argued were 
duly assigned). 

Ind.—Henderson v. Halliday, 10 
Ind. 24. 

Mo.—Parkville v. Clough, 39 Mo. 
520; Snyder v. Hopkins, 39 Mo. 418. 

N. M.—Acequia Madre y. Meyer, 
DUIN. eM. (3719 128 (P68. 

N. C.—Pegram vy. Hester, 152 N. 
Ge iG5s 
forced). 

Oh.—Wells v. Martin, 1 Oh. St. 386. 

Pa.—Wilson v. Keller, 195 Pa. 98, 
45 A 682; Lowenstein v. Bache, 37 
Pa. Super. 426. 

S. D.—Goldberg vy. Sisseton Loan, 
etc., Co., 24 S. D. 49, 123 NW 266, 140 
AmSR 775; Williams Bros. Lumber 
of v. Kelly, 23 S. D. 582, 122 NW 

Tex.—Searcy v. Grant, 90 Tex. 97, 


68 SE 8 (rule strictly en- 


37 SW 320; Deutschmann v. Ryan, 
(Civ. A.) 148 SW 1140; Newman v. 
Satterwhite, (Civ. A.) 118 SW 1145; 


Carrera v. Dibrell, 
99, 95 SW 628. 

Utah.—Loftis v. Pacifie Mut. L. 
Ins. Co., 38 Utah 532, 114 P 134; San 
Pedro, ete., R. Co. v. Salt Lake City 
Bd. of Wducation, 35 Utah 13, 99 P 
263; Teakle v. San Pedro, ete. R. 
Co., 32 Utah 276, 90 P 402, 10 LRANS 
486; Lyon v. Mauss, 31 Utah 283, 87 
P 1014. 

And see other cases supra note 44. 

[a] Discretion of court.—In Texas 


42 Tex" Civie As 


sider errors not assigned.*§ 
quiring assignment of errors or grounds of ap- 
peal has been held to apply to appeals on questions 
of law reserved *® in cases submitted to the trial 
court on an agreed statement of facts,°° and in 
cases in which the cause has éome up on certificate 
from the trial court.®? 
suits in equity as well as to actions at law, unless 
the statute or rule provides otherwise,°* 


The general rule re- 


It applies, as a rule, to 


and, gen- 


where an assignment of error is not 
strictly in accordance with the rules 
the appellate court may exercise dis- 
cretion as .to considering it, but 
where an error complained of is not 
fundamental (infra § 1482) and there 
is no assignment at all the appellate 
court has no discretion in the mat- 
ter. Carrera v. Dibrell, 42 Tex. Civ. 
A. 99, 95 SW 628. 

[b] Effect of stipulation.—The 
necessity for assigning errors on ap- 
peal from a decree confirming a mas- 
ter’s report is not obviated by a stip- 
ulation between counsel in the court 
below that the exceptions, filed be- 
fore the master. and overruled by 
him, should be treated as exceptions 
to the report for the purpose of a 
hearing before the court and in any 
other court. Graham v. Keene, 34 


mA 87 [aff 143 Ill. 425, 32 NE 
47, Ala.Gay v. Hester, 164 Ala. 


651, 51 S 329; Lehman v. Meyer, 67 
Ala. 396; Feagan v. Kendall, 43 Ala. 


628. 
Ariz.—Blaisdell v. Steinfeld, 15 
Ariz. 155, 137 «2 555; Gardiner iva 


Gardiner, 7 Ariz. 73, 60 P 875. 
Ga.—Capital City Tobacco Co. v. 
Anderson, 138 Ga. 667, 75 SEH 1040. 
Ill— Doggett v. Ruppert, 178 Ill. 
A. 230; Morrow v. Duggan, 176 Ill. 
A. 415; Brown v. Burley, 168 Ill. A. 
114; Pennsylvania Co. v. Bond, 99 Ill. 
A. 535 [aff 202 Tll. 95, 66 NE 941]; 
Zimmerman v. Kinsey, 94 Ill. A. 484; 
Lang v. Dietz, 93 Ill. A. 148 [aff 191 
Til. 161, 60 NE 841]. 
Ind.—Scearce v. Scearce, 7 Ind. 286. 
N. C.—Britt v. Carolina Northern 
R. Co., 147 N. C. 37, 61 SE 601; Beard 


v. Southern R:Co., 1439 Ne C.136) bo 
SE 505. 
Oh.—Pollock v. Cohen, 82 Oh. St. 


514. 

Okl.—Hopley v. Benton, 38 Okl. 223, 
132 P 808. 

Pa.—McMellen v.. Williamson, 32 
Pa. Super. 263; Swoope v. Wakefield, 
10 Pa. Super. 342; 44 WklyNC 209. 

Tex.—Lewis v. Steiner, 84 Tex. 
364, 19 SW 516; Rotan Grocery Co. v. 
Tatum, (Civ. A.) 149 SW 342; Ar- 
buckle v. Everybody’s Gin, etc., Co., 
(Civ. A.) 148 SW 1136; Medford v. 
Myrick, (Civ. A.) 147 SW 876. 

And see other cases supra note 44, 

48. See infra § 1481. 

66 Ind. 316. 


49. Elder v. Sidwell, 
Kimball vy. Williams, 108 Ga. 


50. 
812, 33 SE 994. 

51. Percival v. Strathman, 112 
Iowa 747, 84 NW 929; Kistner v. 
Conery, 109 Iowa 439, 80 NW 522 (but 
assignment of errors not now re- 
quired in this state except in the 
brief. See supra note 39). 

52. -Parrar wv.-Churehilly) 135" Un sz 
609, 10° SCt 771, 34 L. ed. 246; Ran- 
dolph v. Allen, 73 Fed. 23, 19 CCA 
353; Shockley v. Weiss, 3 J. J. Marsh. 
(Ky.) 96; Condron v. Pennsylvania 
R. Co., 233 Pa. 197, 82 A 64; Standard 
Soap, ete., Co. y. Printz Degreasing 
Co., 232 Pa. 64,.81 A 1293 Yerger v. 
Hunn, 231 Pa. 245, 80 A 527; Wick- 
ham v. Taylor, 225 Pa. 246, 74 A 63; 
Jones v. Weir, 217 Pa. 321, 66 A 550, 
10 AnnCas 692; Beaver Borough v. 
Beaver Valley R. Co., 217 Pa. 280, 66 
A 520; Penn Furniture Co. v. Liberty 
Mut. F. Ins. Co., 42 Pa. Super. 591. 
And see other cases supra note 44 et 
seq. 

[a] In Iowa (1) a statute former- 
ly provided that, “except in actions 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


i) 


$§ 1462-1464] 


erally, in all civil proceedings.5* 


signed as required by statute or rule of court will 
not be considered because they are discussed or 
argued by counsel, or because they are specified 
in the brief of appellant or plaintiff in error,®+ un- 
less this is declared sufficient by the statute or 


rules.®5 
After change of venue. 


appeal.°® 


[§ 1463] 2. Applications of Rule—a. In General. 
The rule that errors or grounds of appeal not as- 
signed or specified are waived and will not be no- 
ticed applies generally to all errors, whether they 


triable de novo,” no question should 
be considered in the supreme court 
unless pointed out by assignment of 
error, and a failure to assign errors 
as required by .the statute was 
ground for dismissal or affirmance. 
Code (1897) §§ 4136, 4137. And see 
supra § 1462 note 39. (2) And in ac- 
tions in equity, which were triable 
de novo on appeal, or actions tried 
as in equity without objection a fail- 
ure to assign errors was no ground 
for dismissing the appeal. Luke v. 
Koenen, 120 Iowa 103, 94 NW 278; 
Clearfield Bank vy. Olin, 112 Iowa 476, 
84 NW 538. (3) And erroneous rul- 
ings which could. be determined on 
trial de novo were considered, al- 
though not assigned, as in the case 
of erroneous rulings on the admissi- 
bility of evidence, or where judg- 
ment was rendered on the pleadings. 
Smith v. Wellslager, 105 Iowa 140, 74 
NW. 914; Williams v. Des Moines 
Loan, ete., Co., 114 Iowa 334, 86 NW 
366;-Heidlebaugh v. Wagner, 72 Iowa 
601, 34 NW 439; Early v. Burt, 68 
Iowa 716, 28 NW 35. (4) But even 
in actions in equity an assignment of 
error was necessary to entitle appel- 
lant to a review of alleged errors of 
law not otherwise properly before the 
appellate court on trial de novo, such 
as rulings on a motion or demurrer, 
and the like. Smith v. Wellslager, 
supra; Lessenich v. Sellers, 119 Iowa 
314, 93 NW 3848 (assignment neces- 
sary for consideration of denial of 
change of venue); McClelland v. 
Saul, 113 Iowa 208, 84 NW 1034, 86 
AmSR 370 (assignment necessary to 
review order transferring case to 
equity docket); Marshall v. West- 
hope, 98 Iowa 324, 67 NW 257; Ex- 
change Bank v. Pottorfe, 96 Iowa 354, 
65 NW 312; Fink v. Mohn, 85 Iowa 
739, 52 NW 506; Patterson v. Jack, 
59 Towa 632, 13 NW 724; Powers v. 
O’Brien County, 54 Iowa 501, 6 NW 
720. (5) AS we have seen, however, 
the above mentioned statute was re- 
pealed by the act of Febr. 18, 1904 
(Code Suppl. [1907] p 979 § 4136) de- 
claring no assignment of errors nec- 


essary “in any case at law or in 
equity.” See supra § 1462 note 39. 
[b] In Vermont the former stat- 


ute authorizing the reversal of a de- 
eree on appeal for any error assigned 
or found did not imply that the party 
appealing from the decree must make 
a formal assignment of errors. 
Bishop v. Day, 13 Vt. 116, 117 (where 
at WAS | Said All Mithat: isi -2me- 
quired is, that the court shall _ look 
into the whole case, and ‘shall ex- 
amine all errors, that shall be as- 
signed or found,’ i. e. all errors which 
shall be pointed out by the party ob- 
jecting to the decree, or which in any 
other way shall come to the knowl- 
edge of the court’). See also St. 
(1894) § 981 et seq; St. (1906) § 
1310 


[c] In Wisconsin, on appeal from 


It has also been held 
that an alleged erroneous ruling by a court during 
the pendency therein of a cause afterward trans- 
ferred by change of venue to another court must 
be assigned as error in the latter court in order 
that it may be considered by the supreme court on 


ws 
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Errors not as- 


ject matter.>9 


a judgment in an equitable action, 
the supreme court is not limited to a 
consideration of the errors assigned 
by appellant but may examine and 
correct the judgment in every respect 
in which legal principles have been 
violated to the prejudice of the ap- 
pellants or those whom they repre- 
sent, so far as such violations clearly 
appear from the record. Ruggles v. 
Tyson, 104 Wis. 500, 81 NW 367, 48 
LRA 809. 


53. Eubanks v. State, 155 Ala. 180, 
45 S 57. 
[a] Supersedeas to quash and 


prevent execution.—A proceeding by 
supersedeas to quash and prevent 
levy of execution on a judgment 
against one and his sureties, who 
confessed judgment with him on his 
conviction of crime, being essentially 
a civil one, there can be no review, 
in the absence of assignments of er- 
ror on the record, of the judgment 
denying the supersedeas. Eubanks v. 
State, 155 Ala. 180, 45 S 57. 

Exceptions in certain jurisdictions 
see infra § 1481 et seq. 

54. U. S.—Briscoe v. Rudolph, 221 
UW. St, 547, 31 -SCt 679-55 Leds 8438 
(holding that the specification of er- 
rors in appellant’s brief on appeal to 
the supreme court of the United 
States from the court of appeals of 
the District of Columbia does not 
satisfy the requirements of U. S. 
Rev. St. §§ 997, 1012, and Supreme 
Court Rule No. 35, that an assign- 
ment of errors be filed with the tran- 
script of record); Stillwagon v. Bal- 
timore, etc., R. Co., 159 Fed. 97, 86 
CCA 287. 

Ala.—Wise v. Curl, 177 Ala. 324, 58 
S 286; Gay v. Hester, 164 Ala. 651, 
51 S 329; Tennessee Coal, etc., Co. 
v- Burgess, 158 ,Ala. 519,47 S.1029; 
Hill v. Houk, 155 Ala. 448, 46 S 562; 
Highland Ave., etc., R. Co. v. Miller, 
120 Ala. 535, 24 S 955. 

Cal.—Worth v. Worth, 155 Cal. 599, 
102 P 663. 

Ga.—Pine Mountain Mica, etc., Co. 
v. Carver, 134 Ga. 5, 67 SE 428; Thom 
v. Georgia Mfg., etc., Co., 128 Ga. 187, 
57 SE 75. 

Ill.— Black v. Botzke, 244 Ill. 200, 
91 NE 71; Prather v. Chicago South- 
ern R. Co., 221 Ill. 190, 77 NE 430; 
Griveau v. South Chicago City R. Co., 
218; Til. 1633, 073 NE 38095 Skokel, xv. 
Peo., 188 Ill. 291, 58 NE 1003; Wein- 
and v. Field, 131 Ill. A. 166; Hansell- 
Elcock Fdy. Co. v. Clark, 115 Ill. A. 
209 fati 2laogik, 399), .73. NE 787 15 
Doyle v. Illinois Cent. R. Co., 113 Ill. 
A. 532; Dillon v. Moratz, 109 Ill. A. 
17; McDavitt v. Boyer, 83 Ill. A. 144; 
Weimer v. Peo., 72 Ill. A. 119. 

Ind.—Liberty Tp. Draining Assoc. 
v. Brumback, 68 Ind. 93. 

Kan.—Bennett v. National Supply 
Co., 80 Kan. 437, 102 P 511. 

Mich.—Morgan y. Lake Shore, etc., 
R. Co., 138 Mich. 626, 101 NW 836, 70 
LRA 609. 
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relate to the pleadings or rulings thereon, the evi- 
dence, the instructions, the verdict, findings of fact, 
or conclusions of law, the judgment or decree, rul- 
ings on motions, or other matters,>’ unless, in some 
jurisdictions, they are plain or fundamental errors 
apparent on the record.®8 

[§ 1464] b. Jurisdiction. 
it has been held that an assignment of error or 
specification in the reasons of appeal is necessary 
to entitle appellant to raise the objection that the 
lower court was without jurisdiction of the sub- 
And in Illinois to give the supreme 
court, instead of the appellate court, jurisdiction 
to review a case on direct writ of error or ap- 
peal to or from the superior court on the ground 
that a constitutional question was involved in the 
trial court, it must not only appear that such a 
question was involved, but the question must be 


In a few jurisdictions 


Mont.—Foster v. Winstanley, 39 
Mont. 314, 102 P 574. 
Nev.—Devencenzi v. Cassinelli, 28 


Nev. 273, 81 P. 449. 

Okl.—Lookabaugh v. Epperson, 28 
OK1. 472; 114 P 738. 

Pa.—Pierce v. Lehigh Valley Coal 
Co:, 232 Pa. 165, 81 A 141. 

S. D—McAndrews v. Montrose Se- 
curity State Bank, 25 S. D. 590, 127 
NW 536. i 

Tex.—Peacock v. Moore, (Civ. A.) 
125 SW 943; Engleman v. Missouri, 
ete; KR. Coy (Cive tA.) -1tsS Swe 20895 
Smith v. Smith, (Civ. A.) 107 SW 
888; Ostrom v. Arnold, 24 Tex. Civ. 
A. 192, 58 SW 630. 

Utah.—Beatty v. Shelly, 42 Utah 

105 Va. 444, 


592, 132°P 1160, 

Va.—Sands v. Stagg, 

52 SE 633, 54 SE 21; American Loco- 
motive Co. v. Hoffman, 105 Va. 343, 54 
SE 25, 6 LRANS 252, 8 AnnCas 773. 

Wyo.—Hogan v. Peterson, 8 Wyo. 
549, 59 P 162. 

But see Marfield v. MceMurdy, 25 
App. (D. C.) 342 (where an ap- 
peal -was entertained by the court 
of appeals of the District of Colum- 
bia, although there were no formal 
assignments of error as required by 
its rules, where the decree appealed 
from enumerated the questions that 
were decided by the court below, and 
the record showed what questions 
were decided, and appellant’s brief, 
at the beginning of what was called 
the argument, specifically stated 
what the questions to be determined 
were). 

55. See supra this section text 
and note 39; infra § 1588. 

56. Wilson v. Vance, 55 Ind. 584 
(holding that the supreme court, on 
appeal from the superior court at 
general term, in a case transferred 
by a change of venue from the cir- 
cuit court to the superior court, 
could’ not consider an alleged er- 
roneous ruling of the circuit court in 
sustaining a demurrer to paragraphs 
of the complaint where such alleged 
error was not assigned in the su- 
perior court). 

57. See infra § 1464 et seq. 

58. See infra § 1481 et seq. 

McGoldrick v. Slevin, 43 Ind. 
522; Lane v. Taylor, 40 Ind. 495; 
Baisdrenghien v. Missouri, etc., R. 
Co., 91 Kan. 730, 139 P 428 (action 
for injury to employee; objection that 
the Federal Employees Liability Act 
conferred exclusive jurisdiction upon 
the federal courts); Burpee y. Bur- 
pee, 109 Me. 379, 84 A 648 (holding 
that, on appeal from a decree ap- 
pointing a sole trustee under a will, 
appellant is not entitled to question 
the court’s jurisdiction and authority 
to make the appointment, if that 
question is not raised by the reasons 
for the appeal); Hughes v. Decker, 
38 Me. 153 (holding that, on appeal 
from the probate court, and in the 
absence of fraud, the question of ju- 


‘ 
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preserved in the record and the ruling of the court 
As we shall hereafter 
see, however, the general rule is that want of juris- 
diction either of the appellate court or of the lower 
court over the subject matter will be noticed with- 


thereon assigned as error.®° 


out any assignment of error.*? 


[§ 1465] 


c. Proceedings for Review. . The rule 
has been applied in some jurisdictions to errors 
with respect to proceedings for review,®? as, for 
example, to the objections that the trial court failed 
to make up, sign, or file a statement of facts,°* 
“ailed to sign exceptions until after the expiration 
of the time for so signing,®°* denied a motion to 
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record.®® 


in the ease of 


Se, ee 
Sa ne 


[$§ 1464-1466 


lowed amendments’ of the bill of exceptions or 


[§ 1466] d. Pleadings and Rulings Thereon. ‘Ald 
though there are exceptions in some jurisdictions 


plain or fundamental errors ap- 


parent on the record,®* the general rule is that the 


of appeal.®* 


of plaintiff or 


strike a bill of exceptions from the files,*> or al- 


risdiction of the cause can only he 
raised when contained in the reasons 
assigned for the appeal). 

60. Black v. Botzke, 244 IM. 200, 
91 NE 71; Masonic Fraternity Tem- 
ple Assoc. v. Chicago, 217 Ill. 58, 75 
NE 439; Griveau v. South Chicago 
City R. Co., 213 Tl). 633, 73 NE;.309. 

[a] And on the other hand, where 
the record and assignment of errors 
on writ of error from the appellate 
court do not show that a constitu- 
tional question is involved, it is er- 
ror for the appellate court to dis- 
miss the writ for want of jurisdic- 
tion. Skakel v. Peo., 188 Ill. 291, 58 
NE 1008. 

61. See infra § 1483. 

62. See cases in following notes. 

[a] Georgia; second bill of excep- 
tions.—In Georgia, although a party 
ean have but one bill of exceptions 
in the same case, the fact that he 
has had another bill of exceptions 
certified cannot be brought to the at- 
tention of the supreme court by aver- 
ments in, and exhibits to, a bill of 
exceptions sued out by the opposite 
party, in which there is no assign- 
ment of error on a decision of the 
judge that he was authorized to cer- 
tify the second bill of exceptions. 
Gray Lumber Co. v. Gaskin, 122 Ga. 
342, 50 SE 164. 

63.. Ennis Mercantile Co. v. Wathen, 
93 Tex. 622, 57 SW 946; Reagan v 
Copeland, 78 Tex. 551, 14 SW 14031; 
Applebaum vy. Bass, (Tex. Civ. A.) 
113 SW 173. 

64, Landrum vy. Guerra, (Tex. Civ. 
A.) 28 SW 358. But see Lewis v. 
Partee, (Tenn. Ch. A.) 62 SW 328 
(holding that an assignment of error 
was not necessary to raise the ques- 
tion of the invalidity of a bill of ex- 
ceptions not signed and filed at the 
term at which the decree was ren- 
dered, the act of the court in signing 
the same being without jurisdiction 
and absolutely void). 

65. Steele v. Grand Trunk Junc- 
tion.-R., Col, 125 Til. 385,17, Ni 483° 

66. Chicago City R. Co. v. Mat- 
thieson, 113 Ill. A. 246 [aff 212 Ill. 
292, 72 NE 443]. 

67. See infra § 1484. 

68. U. S.—Worden v. California 
Fig Syrup Co., 102 Fed. 334, 42 CCA 
383 [rev on other grounds 187 U. S. 
516, 23 SCt 161, 47 L. ed. 282]. 

Ala.—Highland Ave., etc., R. Co. v. 
Miller, 120 Ala. 535, 24 S 955; Erwin 
v. Reese, 54 Ala. 589. 

Colo.—Denver Jobbers’ Assoc. v. 
Peo., 21 Colo. A. 326, 122 P 404; God- 
ding v. Rossiter, 20 Colo. A. 245, 77 
P 1094; Smith vy. Soper, 12 Colo. A. 
264, ,55,. 195. 

Conn.—State vy. Starr, 78 Conn. 636, 
63.A 512; New *York, ete, RCo. v. 
Hungerford, 75 Conn. 76, 52 A 487. 

Ga.—Cragg v. Arendale, 113 Ga. 
181, 38 SE 399. 

Il].—Smith’ v. Hopping, 158 Ill. A. 
439; C. A. Ambrosius v. O’Farrell, 
119 Ill. A. 265; Becker v. Foster, 64 
Titer As 192° 

Ind.—Fireman’s Fund Ins. Co. v. 
Finkelstein, 164 Ind. 376, 73 NE 814; 
Jose v. Hunter, (A.) 101 NE 665; Ft. 
Wayne First Nat. Bank v. Savin, 47 
Ind. A. 266, 94 NE 347. 


Iowa.—Scribner v. Taggart, 123 
Iowa 321, 98 NW 798. But in this 
state a formal assignment of error 
is no longer required. See supra § 
1462 note 39. 

DS eneecr v. Pratt, 51 Mich. 
263, 16 NW 639. 

Mont.—Delmoe v. Long, 35 Mont. 
1SSHSSi Penis 


Okl.—Menten vy. Shuttee, 11 Okl. 
SSL yi Oueserats. 
Or.—Wyatt v. Henderson, 31 Or. 


48, 48 P 790 (objection, where the 
complaint is sufficient, that the com- 
plaint and reply together admit an 
alleged defense). 

D.—Goldberg v. Sisseton Loan, 
ete., Co., 24 S. D. 49, 123 NW .266, 
140 AmSR 775. 

Tex.—Carson v. Russell, 26 Tex. 
452; Texas Mexican R. Co. v. King, 
(Civ. A.) 132 SW 966; Sutor v. Inter- 
National, were, wh, COnmMClV AL). eu 
SW 9438; Long v. Patton, 43 Tex. Civ. 
As 11, (93S W519: 

Va.—Washington Southern R. Co. 
v. Cheshire, 109 Va. 741, 65 SE 27. 

Wash.—Branscheid vy. Branscheid, 
27 Wash. 368, 67 P 812. 

And see other cases in following 
notes. 

{a] Cross bill not germane to 
original bill—Smith v. Hopping, 158 
Ts An 439; 

{b] Failure to plead release and 
discharge.—Long v. ee vOn, 43 Tex. 
CiviwA. EE a20 Wao e 

[e] Replication insimistent to sup- 
port judgment.—Becker v. Foster, 64 
TAS UL 92 : 

As to parties see infra § 1484. 

69. Ala.—North Birmingham Trust, 
ete., Bank v. Adams, 184 Ala. 564, 63 
S 1022; Wise v. Curl, 177 Ala. 324, 58 
S 286; Holloway v. Darden, 168 Ala. 
256, 53 S 187; Sanders v. Williams, 
163 Ala. 451, 50 S 893; Tennessee 
Coal, ete, ‘Co. vs Burgess; 158)"Ala. 
519, 47 S 1029; Birmingham R., etc., 
Co. v. Hinton, 158 Ala. 470, 48 S 546; 
Dalton v. Bunn, 152 Ala. 577, 44 S 
625; Richard v. Steiner, 152 Ala. 303, 
44 § 562; Barney Coal Co. v. Davis, 9 
Ala. A.%235, 62:'S 985. 

Colo.—Godding vy. Rossiter, 20 Colo. 
A245 le Es LOO: 

Ga.—Tompkins v. American Land 
Co.;,. 139 .Ga;. 377-17 SH. 623: 

Ill.—Illinois, ete., R. Co. v. Ring, 
219 Ill. 91, 76 NE 83 (overruling de- 
murrer to cross petition); Speer v. 
American Stars of Equity, 157 Ill. A. 
554; Ross v. Chicago, etc., R. Co., 149 
Tll. A. 286 [rev on other grounds 
243 Ill. 440, 90 NE 701]; Ambrosius 
v. O’Farrell, 119 Ill. A. 265; Doyle v. 
Tilinois Cent. R. Co., 113 Ill. A. 532; 
Dillon v. Moratz, 109 Tll. A. 17; Cleve- 
ape etc., R. Co. v. Hamilton, 105 Ill. 

Ind.——Hammond y. Toyne, 181 Ind. 
584, 105 NE 42; Lux, etc., Stone Co. 
y. Donaldson, 162 Ind. 481, 68 NE 
1014; Hartlep v. Cole, 94 Ind. 513; 
McCoy v. Lockwood, 71 Ind. 319; Ken- 
nedy v. Richardson, 70 Ind. 524. Lib- 
erty Tp. Drain. Assoc. vy. Brumback, 
68 Ind. 93; Mullen v. Beech Grove 
Driving Park, 64 Ind. 202; Illinois 
Surety Co. v. State, (A.) 103 NE 363; 
Cleveland, etc., R. Co. v. True, 53 
Ind. A. 156, 100 NE 22; Ft. Wayne 


appellate court will not consider questions in re- 
lation to the pleadings unless presented by a proper 
assignment of error or specification in the grounds 
The rule has been applied, for ex- 
ample, to objections to the rulings of the trial 
court on demurrers or exceptions to the pleadings 


defendant;®® on exceptions to a 


First Nat. Bank v. Savin, 47 Ind. A. 
266, 94 NE 347; Ginther v. Rochester 
Impr..Co., 46 Ind. A. 378, 92 NE 698; 
Neyens v. Flesher, 44 Ind, A. 44, 88 
NE 626; Petrie v. Ludwig, 41 Ind. A. 
310, 88 NE 770; Excelsior Clay Works 
v. De Camp, 40 Ind. A. 26, 80 NE 981; 
McAfee v. Bending, 36 Ind. A. 628, 
76 NE 412; Central of Georgia R. Co. 
Y, . Jettery, 26, Ind. +A. 143, °59 NE 

Iowa.—Hogueland v. Arts, 113 Towa 
634, 85 NW 818. But a formal as- 
signment of errors is no longer nec- 
essary in this state. See supra § 
1462 note 39. 

Nebr.—Harris v. Nye, ete., Co., 3 
Nebr. (Unoff.) 169, 91 Nw 250. But 
an assignment of errors is no longer 
required in this state except in the 
brief. See supra § 1462 note 39. 

Nev.—Lamb v. Goldfield Lucky 
Boys Min. Co., 138 P 902. 

Okl.—Menten v. Shuttee, 11 Okl. 
381, 67 P 478. 

Tex.—F. A. Piper Co. v. Oppen- 
heimer, (Civ. A.) 158 SW 1777; Texas 
Mexican R. Co. v. King, (Civ. "A.) 132 
SW 966; John M. Bonner Memorial 
Home v. Collin County Nat. Bank, 
(Civ. A.) 122 SW 430; Wettermark y. 
Campbell, (Civ. A.) 57 SW 904, 

Va.— Washington Southern R. Co. 
v. Cheshire, 109 Va. 741, 65 SE 27. 

[a] Ruling on demurrer for multi- 
fariousness.—Worden y. California 
Fig Syrup Co., 102 Fed. 334, 42 CCA 
383 [rev on other grounds 187 U. §S. 
516, 23 SCt 161, 47 Li. ed. 282]; 

[b] Objection to complaint as 
made on information and belief.— 
Denver Jobbers’ Assoc. v. Peo., 21 
Colo. A. 326, 122 P 404. 

[ce] Form of demurrer or excep- 
tion.— (1) Objection as to the form 
of a demurrer will not be considered 
in the absence of an assignment of 
error or ground of appeal covering 
the point. State v. Starr, 78 Conn. 
636, 638 A 512. (2) The rule applies 
to the objection that an exception to 
jurisdiction and a demurrer on the 
same ground did not comply with a 
rule of court requiring an affidavit 
that they were not interposed for de- 
lay. Wood v. A. Wilbert’s Sons 
Shingle, etc... Co.,.(226" U:AS! (384,033 
SCt 125, 57 L. ed. 264. 

[da] Demurrer as searching the 
record.—(1)} Where a party does not 
assign as error the failure of the 
court to carry back a demurrer and 
sustain it to a pleading of his ad- 
versary, such failure will not be re- 
viewed on appeal. Lux, ete. Stone 
Co. v. Donaldson, 162 Ind. 481, 68 NE 
1014; Baldwin v. Sutton, 148 Ind. 591, 
47 NB 629, 1067; Peters v. Banta, 120 
Ind. 416, 32 NH 95, 23 NE 84; Hart- 
lep v. Cole, 94 Ind. 513s Bt: ‘Wayne 
First Nat. ‘Bank v. Savin, 47 Ind. A. 


266, 94 NE 347; McAfee yv. Bending, 
36 Ind. A, 628, “16 NE 412. But see 
Reed v: Higgins, 86 Ind. 143. (2) 


And where a trial court carries a de- 
murrer to the answer back and sus- 
tains it to the complaint, the suffi- 
ciency of the complaint will not be 
reviewed, in the absence of an as- 
signment of error to the action of the 
trial court. Neyens v. Flesher, 44 
Ind. A. 44, 88 NE 626. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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disclaimer by defendant in trespass to try title;7° 
in striking out or refusing to strike out a pleading 
or a portion thereof ;"! in refusing to allow the filing 
of an answer to a motion;’? as to amendments; 
in permitting the filing of a supplemental com- 
plaint;"* in refusing to permit the filing of an ad- 
ditional paragraph of the answer; or in denying 
a motion to make a complaint more specific.7® And 
in the absence of an assignment of error covering 
_the point, the appellate court will not consider 
an objection that the complaint did not contain 
the statutory prayer,’” that a pleading was not 
properly verified,’® that a plea was disregarded by 
the court,’® or that the court proceeded to trial 
without a rule on plaintiff to reply to several pleas 
filed.8° 

Variance. The rule has also been applied to 
objection on the ground of variance between the 
pleadings and the proof,® including variance be- 
tween the bill of particulars and the proof and 
recovery.®? 

Failure to state cause of action or defense. It 
is also well settled in a number of jurisdictions 
that objections to rulings on the sufficiency of a 
declaration, complaint, bill, answer, or plea to state 
a cause of action or defense will not be noticed in 


Exceptions in some jurisdictions 
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allow amendment of complaint to 
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the absence of proper assignments Of error.3? In 
other jurisdictions, however, error in such rulings 
will be noticed without an assignment of error as 
a plain or fundamental error apparent on the 
record.®4 

[§ 1467] e. Parties. Although in some jurisdic- 
tions want of necessary parties is noticed without 
an assignment of error,®> the statute or rule re- 
quiring an assignment of errors has generally been 
applied to objections in relation to parties,®® as 
that the court proceeded to hear the cause without 
the necessary parties;** that there was a nonjoinder 
of parties,S* or a misjoinder;®® or that a bill was 
dismissed absolutely, instead of without prejudice, 
for want of a necessary party.°° 

[§ 1468] f. Process. It has also been held that 
in the absence of an assignment of error the court 
will not notice a want of proper service of process 
or defects in process or in the service or return 
thereof.°t 

[§ 1469] g. Time, Place, and Conduct of Trial 
in General. A proper assignment of error is also 
held necessary for the consideration of objections 
with respect to the time, place, or conduct of the 
trial or hearing,®? as’ that the trial court erred in 
refusing to grant a continuance °° or a change of 


see infra § 1484. 

As to failure to state cause of ac- 
tion or defense see infra this sec- 
tion text and notes 83, 84. 

Judgment or decree not supported 
by pleadings see infra § 1476. 

70. Blue v. Chandler, 17 Tex. 126. 

71. Dubberly v. Kicklighter, 12 
Ga. A. 584, 77 SE 914; McDavitt v. 
Boyer, 83 Ill. A. 144; New Albany v. 
White, 100 Ind. 206; Cobble v, Tom- 
lin'son;° "50° “Ind. ~550; - Huggins » v. 
Hughes, 11 Ind. A. 465, 39 NE 298; 
Cleveland Stone Co. v. Monroe Coun- 
ty OG6litic Stone Co., 11 Ind. A, 423, 
39 NE 172; Scribner v. Taggart, 123 
Iowa 321, 98 NW 798 (refusal to 
strike petition of intervention); 
Hogueland v. Arts, 113 Iowa 634, 85 
NW 818; Aspegren v. Kotas, 91 Iowa 
497, 50 NW 2738. But a formal as- 
signment of errors is no longer nec- 
essary in Iowa. See supra § 1462 
note 39. 

Atkison v. Dixon, 96 Mo. 582, 
10 SW 163. ; 

73. U. S.—Stillwagon v. Baltimore, 
ete., R. Co., 159 Fed. 97, 86 CCA 287. 
And see O’Brien v. Illinois Surety 
Co., 203 Fed. 436, 121 CCA 546. 

Ga.—Thom v. Georgia Mfg., etc., 
Go., 128 Ga: 187, 57,.SE 75 (permit- 
ting amendment of answer). 

Jll.—Springer v. Chicago Real Es- 
tatenl koule Co. 202 rll: 17,66 NY 
850 (allowing amendment after sub- 
mission of cause); McDavitt v. Boyer, 
$38 Dll. A. 144. 

Ind.—Reed v. Light, 170 Ind. 550, 
85 NE 9 (allowing amendment after 
all evidence introduced); Cleveland 
Stone Co. v. Monroe County Odlitic 
Stone Co., 11 ind. A. 423, 39 NE 
172. 

Towa.—Reed v. Cunningham, 121 
Towa 555, 96 NW 1119. But a formal 
assignment of errors is_ no longer 
necessary uf this state. 
1462 note 39. 

Oh.—Booth v. Shepherd, 8 Oh. St. 


243. 
Okl.—Menten v. Shuttee, 11 Okl. 


1, 67 P 478. 
i ae ome w. Baxter, 230 ba, 7109; 
84 A 136, 42 LRANS 484 (amendment 
in attachment proceedings). 
Tex.—Gordon v. State, (Civ. A.) 
151 SW 8:67 (error in allowing 
amendment); El Paso Electric R. Co. 
v. Shaklee, (Civ. A.) 138 SW 188 (al- 
lowance of trial amendment). 
Wash.—Branscheid v. Branschied, 
27 Wash. 368, 67 P 812 (refusal to 


See supra § 


render certain evidence admissible). 

[a] Want of actual amendment.— 
Where it appears that the petition 
was to have been amended by con- 
sent, an objection that the petition 
was not actually amended must, to 
be noticed, be assigned as error. 
Booth v. Shepherd, 8 Oh. St. 2438. 

[b] Refusal to compel amendment 
of petition for writ of mandamus. 
Pence, Ve We 5 ooo! Med. .bLS.) OScCCA 


Ruling on motion to strike see su- 
pra text and note 71. 

74. Jose v. Hunter, (Ind. A.) 101 
Co. 


NE 665. 
75. Fireman’s Fund Ins. Vv. 
Finkelstein, 164 Ind. 376, 73 NE 814. 
76. Wah Kee v. Clark, 48 Ind. A. 
462, 96 NE 18. j 


Zia, Smith, sv... Soper, “12. Colo. 2.A. 
264,55 P' 195. 
78. Cragg v. Arendale, 113 Ga. 181, 


38 SE 399. 


79. Cooper v. Sillers, 30 App. (D. 
C.) 567 (plea of statute of limita- 
tions). 

80. 


Maplewood Colliery Co. v. 
Siebenmann, 182 Ill. A. 452. 

81. I1l.—Chicago v. Wieland, 139 
Til. A. 197; Dowie v. Priddle, 116 Il. 
A. 184 [aff 216 Ill. 553, 75 NE 243, 
38 AnnCas 526]. 

Mich.—Scendar v. Winona Copper 
Cor Wé6o MVich! "665502135, NiW,_ “obits 
Morin v. Robarge, 132 Mich. 337, 93 
NW 886; Slater v. Chapman. 67 Mich. 
523, 35 NW 106, 11 AmSR 593. 

Oh.—Schoenfeld v. Heman, 1 Cinc. 
Super. 401. - 

Tex.—International Harvester. Co. 
v. Campbell, 438 Tex. Civ. A. 421, 96 


SW. 93. 

Wis.—Grimm v. Washburn, 100 
Wis. 229, 75 NW 984. 

82. Morin v. Robarge, 132 Mich. 


337, 93 NW 886 (holding that, on ap- 
peal from a judgment for plaintiff 
in an action for the contract price of 
getting out poles and ties, an objec- 
tion that plaintiff was permitted to 
recover for work done after the time 
specified in his bill of particulars 
would not be considered in the ab- 
sence of any assignment of error 
thereon). 

83. Conn.—New York, etc., R. Co. 
pee atthe USS § LOLS ae Oe SHAN 
487. 

Ill.i—De Grasse v. H. W. Gossard 
Co., 236 Ill. 73, 86 NE 176; Ambrosius 
v. O’Farrell, 119 Ill. A. 265; Doyle v. 
Illinois Cent. R. Co., 113 Ill. A. 532; 


Balkenge v. Abrahamson, 66 Lee AL 


Ind.—Pritchett v. McGaughey, 151 
Ind. 638, 52 NE 397; Louisville, etc., 
Ferry Co. v. Nolan, 135 Ind. 60, 34 
NE 710; Shordan v. Kyler, 87 Ind. 38; 
McCoy v. Lockwood, 71 Ind. 319; Lib- 
erty Tp. Draining Assoc. v. Brum- 
back, 68 Ind. 93; Hutts v. Hutts, 62 
Ind. 214; Cleveland, ete, R. Co. v. 
True, 53 Ind. A. 156, 100 NE 22; New 
v. Jackson, (A.) 95 NE 328; Kahn 
Raeseal 23 Ind. A. 274, 55 NE 


Mich.—Nelson vy. Dutton, 51 Mich. 
416, 16 NW 791; Hitchcock v. Pratt, 
51_ Mich. 263, 16 NW 639. 
Minn.—Howe v. Coates, 90 Minn. 
508, 97 NW 129. 
Mont.—Delmoe v. Long, 35 Mont. 
139, 88 P 778. 
Nev.—Lamb v. Goldfield Lucky 
Boys Min. Co., 138 P 902. 
N. D.—Dickinson v. White, 25 N. 
D. 523, 1483 NW 754. 
Okl.—Bradford v. Terr., 1 Okl. 366, 
34 P 66. 
We aE v. Wightman, 5 Watts 


S. D.—Goldberg v. Sisseton Doan, 
ete., Co., 24 S. D. 49, 123 NW 266, 140 
AmSR 1775. 

Tex.—Pendleton v. Colville, 49 Tex. 


525; Willard v. Guttman, (Civ. A.) 
43 SW 901. 
Wis.—Grimm v. Washburn, 100 


Wis. 229, 75 NW 984. 

84 See infra § 1484. 

85. See infra § 1484. 

86. See cases infra this section. 

87. Nichols v. Murphy, 36 Ill. A. 
205 [rev on other grounds 136 TIIl. 
380, 26 NE 509]. 

88. Hume v. Robinson, 23 Colo. 
359, 47 P 271; Doggett v. Ruppert, 
178 Ill. A. 230 (nonjoinder of one co- 
partner in action by partnership). 

89. Hill v. Houk, 155 Ala. 448, 46 


S 562. 
$0. Shockley v. Niess, 3 J. J. 
Marsh. (Ky.) 96. 


91. Rogers v. Penobscot Min. Co., 
154 Fed. 606, 838 CCA 380; Evans vy. 
State, 25 Tex. 80 (holding that, where 
a return of service by the sheriff 
upon a scire facias on a forfeited bail 
bond was defective, and a judgment 
by default was taken thereon, the 
defect did not go to the foundation 
of the action, so as to be fundamen- 
tal, and would not be considered 
without an assignment of error). 

92. See cases infra this section. 

93. Meyers v. Andrews, 87 Ill. 433. 
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venue,** in remanding a eause to the court: from | sel.5 


which a change of venue had‘ been taken,®® or in 
refusing to try causes of action separately 9° that 
there was, without defendant’s consent, a second 
that there was error 
or irregularity in the ealling of the jury,®® in the 
entry of judgment by the court without waiver of 
a jury,®® in the ruling of the trial judge that he 
was not disqualified to preside at the trial,’ in the 
selection of the judge who presided in the place 
of the regular judge who was disqualified,” or in 
refusing to permit counsel for appellant to present 
and read authorities;* or that there were improper 
remarks of the trial judge,* or improper remarks, 
argument, or other misconduct on the part of .coun- 


trial at the same term;°* 


94. Lessenich v. Sellers, 119 Iowa 
314, 93 NW 348. But in this state 
assignments of error are no longer 
required. See supra § 1462 note 39. 

95. Davis vy. Binford, 58 Ind. 457. 

96. Cobble v. Tomlinson, 50 Ind. 


550. 
97. Orr v. Bobb, Ky. Dec. 244. 
Hogan v. Peterson, 8 Wyo. 549, 


98. 
59 -P 162. 

99. Weimer v. Peo., 72 Ill. A. 119. 

1. Owenby v. Georgia Baptist As- 
sembly, 137 Ga. 698, 74 SE 56, 

2. Missouri, etc., R. Co. v. Murphy, 
tiskan, 26:74, (8102 "478. 

38. Rotan Grocery Co. 
(Tex. Civ. A.) 149 SW 342. 

4 Huehl v. Monarch Refrigerat- 
ing Co., 157 Ill. A. 145: 


v. Tatum, 


5. Reisch v. Peo., 229 Til. 574, 82 
NE 321; White v. St. Louis Transf. 
Co., 161 Jl. A. 1335" Kingan. vy.) King; 


179 Ind. 285, 100 NE 1044; Devich v. 
Dick, 177 Mich. 173, 143 NW 56. 

a See infra § 1485. 

U. S.—Murray v. Louisiana, 163 
LO ne 1015 16;,SCt 990, 41° Ly ed... -87; 
Gibson.v. Luther, 196 Fed. 203, 116 
CGA -85:- Bell “v2 Union #Raen Ri Coz 
194 Fed. 366, 114 CCA 326; Piper v. 
Cashell; 122 Fed. 614, 58 CCA 396 
(admission of lease not pleaded:as an 
estoppel in action by landlord for 
possession); Kalamazoo R. Supply Co. 
v. Duff Mfg. Co., 113 Fed. 264, 51 
CCA} 224. 

Ala.—Nevers Lumber Co. v. Fields, 
151 Ala. 367, 44 S 81; Sloss-Sheffield 
Steel, etc., Co. v. Hutchinson, 144 Ala. 
221, 40 S 114; Reynolds v. Reynolds, 
10 Ala. A. 420, 65 S 194; Ewton v. 
McCracken, 9 Ala, A. 619, 64 S 
As 


Ariz.—Greene v. Hereford, 12 Ariz. 
85, 95 P 105; Turner v. Franklin, 10 
Ariz. 188, 85 P 1070. 

Colo.—Medano Ditch Co. vy. Adams, 
29 Colo. 317, 68 P 431; Rawlings v. 
Clark, 19 Colo. A. 214, 74 P 346; Cat- 


lin’ Cons: Canal .Co.:-v. Huster, 19 
Colo. A. 117, 73 P 846. 
D. C.—Re Gompers, 40 App. 293; 


Carter v. McDermott, 29 App. 145, 10 
LRANS 1103, 10 AnnCas 601; Tubins 
v. District of Columbia, 21 App. 267 
(exclusion of question on cross-ex- 
amination) 

Ga. aie vy. A. G. Garbutt Lum- 
ber Co., 129 Ga. 411, 58 SE 870; Dan- 
iel v. Maddox-Rucker Banking Co., 
124 Ga. 1063, 53 SH: 573. 

Tll.— Expanded Metal Fireproofing 
Co. v. Boyce, 233 Ill. 284, 84 NE 275; 
Colbert v. Rings, 231 Ill. 404, 83 NE 
274 (competency of witness); Wickes 
v. Walden, 228 Ill. 56, 81 NE 798; 
Mayer v. Springer, 192 Ill. 270, 61 
NE 348 (evidence admissible only un- 
der special plea); Swift v. Fue, 167 
Ill. 448, 47 NE 761 (improper admis- 
sion of ordinance); Chicago State 
Bank v. Mandel, 176 Ill. A. 278; Fenno 
v. Cullen, 162 Ill. A. 283; Lake For- 
est Water Co. v. Lake Forest, 154 
Ill. A. 184 [mod and aff 249 Ill. 382, 
94 NE 517]; Mahoney v. Peo., 98 Ill. 
A. 241; Lang v. Dietz, 93. Ill..A. 148 
[aff 191 Ill. 161, 60 NE 841]. 

Ind.—Leever v. Hamill, 57 Ind. 
A423. 


-Johnson_v. Carlson, 1 Nebr. 


the record.® 


or the judgment 


Iowa.—Smith y. Adtna L. Ins. Co., 
115 Iowa 217, 88 NW 368, 91 AmSR 
158, 56 LRA 271; Bixby vy. Carskad- 
don, 70 Iowa 726, 29. NW 626. But 
an assignment of errors is no longer 
necessary in this state. See supra § 
1462 note 39. 

Mich.—In re McNamara, 166 Mich. 
451, 132 NW 86; Miller v. Shumway, 
135 Mich. 654, 98 NW 385; McCam- 
mon vy. Detroit, etc., R. Co., 103 Mich. 
104, 61.NW 273; Noble v. St. Joseph, 
ete., St. R. Co., 98 Mich. 249, 57 NW 
126; Kehoe y. Allen, 92 Mich. 464, 52 
NW 740, 81 AmSR 608; Stevenson v. 
Woltman, 81 Mich. 200, 45 NW 825; 
Andre v. Hardin, 32 Mich. 324. 
sate ee v. Haller, (A.) 162 SW 

Nebr.—Churehill v. White, 58 Nebr. 
22, 78 NW 369, 76 AmSR 64; Security 


‘Abstract of Title Co. v. Longacre, 56 


Nebr. 469, 76 NW 1073; Burnet v. 
Cavanagh, 56 Nebr. 190, 76 NW 578; 
Davis v. Otoe County, 55 Nebr. 677, 
76 NW 465; Phoenix Ins. Co. v. King, 
54 Nebr. 630, 74 NW 1103; Smith v. 
Kennard, 54 Nebr. 523, 74 NW 859; 
Morsch v. Besack, 52 Nebr. 502, 72 
NW 953; Hedrick v. Strauss, 42 Nebr. 


1 485, 60 NW 928; Wiseman v. Ziegler, 


41:Nebr. 886,.60 NW 320; Kirkendall 
v. ‘Davis, 41 Nebr. 285, 59 NW 915; 
(Unoff.) 
368, 95 NW 788. But no assignment 
of error is now required in this state 
except in the brief. See supra § 
1462 note 39. 

Nev.—Devencenzi v. Cassinelli, 28 
Nev. 273, 81 P 449. 

N. J.—Kearns vy. Waldron, 76 N. J. 


L, (370, 69A 960. 
N. 


C.—Moore v. Westbrook, 156 N. 


[§ 1470] h. Evidence and Rulings ° Theceons 
some cases error in rulings on evidence has been 
considered, under exceptions to the general rule, 
as being plain or fundamental error apparent on 
As a general rule, however, an as- 

signment of error is necessary, and the appellate 

court, in the absence of a proper assignment, will 
not notice error in the admission or exclusion of 
evidence,’ in striking or refusing to strike out evi- 
denee,® in disregarding evidence admitted,® or as” 
to the effect of certain evidence,*® 
will the court consider whether the evidence is. 
' sufficient to support the verdict, or findings of fact, 


‘statute); 


C. 482, 72 SE 842, AnnCas1913A 168 
(evidence before referee). But see 


a. 


[$§ 1469-1470 © 


In 


Nor, as a rule, 


or decree, when no assignment of 


]78 SW 531; Smith v. Clay, (Civ. A.} 


57 SW 74; Swearingen v. Reed, 2 nes 
Civ. A. 364, 21 SW 383. 

Utah.—Loftis 2v. -Pacifie MMuts bs 
Ins. Co., 38 Utah 532, 114 P 134. . 

Va.—Taylor Vv. Mallory, 96° Va. ele 
30 SE 472. 

Wash.—Pederson vy. Ullrich, 50 
Wash. 211, 96 P 1044. 

W. Va. — wright v. Ridgely, 67 W. 
Va. 319, 67 SE 787. 

[a] Deposition.——(1) An objection 
to the admission in evidence of a 
deposition cannot be considered when 
such admission is not assigned as er- 
ror. Stewart v. Register, 108 N. GC. 
588, 13 SEH 234; Smith v. McGregor, 
96 N. C. LO Tena SE 695. (2) The same 
is true of an objection to the exclu- 
sion of a deposition, Greene y. Here- 
ford, 12 Ariz. 85, 95 P 105. 

[b] Limitation of rule—Where a 
party objected to evidence and did 
not assign error on the overruling of 
the objection, but did assign error to 
a charge withdrawing the testimony 
except as to one question, the ruling 
on the evidence is reviewable. Order 
of .U.,.C.4Terof-A: sv. Young,.212) hed: 
132, 128 CCA 648. To: same effect 
Sweet v. Salt Lake City, 43 Utah 306, 
134: P 1467. 

Variance between pleadings and 
Soh on supra § 1466 text and notes 


8. ‘Ala.—Prestwood v. Carlton, 162 
Ala. 327, 50 S 254 (striking out part 
of defendant’s answer to interroga- 
tories propounded by plaintiff under 
Nevers Lumber Co. vy. 
Fields, 151 Ala. 367, 44 S 81. 

Colo.—Carhart v. Oddenkirk, 20 
Colo. A. 402, 79 P 308. 

Ga. — Daniel v... Maddox-Rucker 


Jordan v. Greensboro Furnace Co.,|'573 


126 N. C. 148, 35 SE 247, 78 AmSR}' 


644 (holding that, where a case on 
appeal contained an objection to evi- 
dence offered which was overruled 
and the exception entered, it was suf- 
ficient to present such question for 
review, without a formal assignment 
of error in the conclusion of the 
case). 

N. D.—Moore v. Burger, 15 N. D. 
345, 107 NW 200. 

Pa,—Pierce v. Lehigh Valley Coal 
Co., 282 Pa. 165, 81 A 141; Forrest v. 
Buchanan, 203 Pa. 454, 53 A 267; 
Scranton Tract. Co. v. Schlichter, 202 
Pa. 6, 51 A 3538; Anspach v. Christ- 
man, 44 Pa. Super. 99; Bunnell vy. 
Kintner, 27 Pa. Super. 605. 

Tex.—Texas, etc., R. Co. v. Berry, 
67 Tex. 238, 5 SW 817; Anderson v. 
Anderson, 23 Tex. 639; William M. 
Rice Inst. v. Freeman, (Civ. A.) 145 
SW 688 (admission of secondary evi- 
dence of execution and contents of 
deed without necessary preliminary 
proof of loss of original); Cameron 
v. Cuffie, (Civ. A.) 144 SW 1024; 
Surghenor y. Ayers, (Civ. A.) 139 SW 
28; Finberg v. Gilbert, (Civ. A.) 124 
SW 979; Uecker v. Zuercher, 54 Tex. 
Civ.- A. 289, £18..SW 149; doinn® -v: 
Walker, (Civ. A.) 98 SW 430; Altgelt 
vy. Elmendorf, (Civ. A.) 86 SW 41; 
Hale v. Bickett, 34 Tex. Civ. A. 369, 


Banking Co., 124 Ga. 1063, 53 SE 
o4ill—Mahoney v. Peo. 98 Tl. A. 
Iowa.—Hoyt v. Chicago, ete, R. 


Const Ly fora 296, 90 NW 724; Smith 
vy. Adtna L. Ins; Co., 115 Iowa 217; 
88 NW 368, 91 AmSR 153, 56 LRA 
271. * But assignments of error are 
no longer required-in this state. See 
supra § 1462 note 39. 

Tin ae Een Vv. Shaw, 9 Nev. 

N. J.—U..S. Transf. Adv. Co. v. 
Young; 80 No J. L.. £5, 981 A 262. 

Pa.—Malin v. James, 244 Pa. 336, 
90 A 714; Campbell v. Brandywine 
Summit Kaolin, ete., Co., 52 Pa. Su- 
per. 511. 

Tex. —“McDonala v. McCrabb, 47 
Tex. Civ. -A.-259, 105 SW 288 (re- 
fusal to strike out report of surveyor 
in action to determine boundary). 

9. Shedd v. Seefeld, 126 TIll. A. 
875 [aff 230 Ill, 118, 82 NE 580, 13 
LRANS 709]. 

10. Johnson vy. Robinson, 68 Tex. 
399, 4 SW 625. 

[a] Effect of parol evidence on 
validity of instrument.—Thus, when 
no assignment of ‘error is’ made as 
to the effect of certain parol evi- 
dence on the validity of an instru- 
ment, the appellate court cannot con- 
sider such effect. Johnson vy. Robin- 
son, 68 Tex. 399, 4 SW 625. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


» §§ 1470-1471] 


error is made in respect thereto, unless, in some 
jurisdictions, the record clearly shows that the evi- 


dence is insufficient.?? 
.{§ 1471] i. Instructions.1° 


Although in some 
jurisdictions plain or fundamental error in instruc- 
tions or failure to instruct the jury, apparent on 


APPEAL. AND. ERROR 


as error,'* the 


FC. Ie) 1387 


( ‘general rule is. well settled that 
an assignment of error or specification in the rea- 


_ sons of appeal is necessary, and that in the ab- 


the record, has been noticed, although not assigned 


11. U. S.—Metropolitan Nat. Bank 
-v. Rogers, 53 Fed. 776, 3 CCA 666. 

Cal.—Cross v. Mayo, UGG Cale 5945 
140 P 283; Worth v. Worth, 155 Cal. 
599, 102 P 663; Reeve v. Colusa Gas, 
éte,, Co.,.152 ‘Cal. 99, 92 
Leonis v. Walsh, 140 Cal. 
813; In re Heaton, 135) Cal? 
je? 321; Allstead v. Nicol, 123 Cal. 594, 
56 P 452: Citizens’ Bank v. Jones, 121 
Cal. 30). 53 P 354; Winterburn v. 
Chambers, 91 Cal. 170, 27 P 658; Ma- 
lone v. Del Norte County, 77 Cal. 217, 
19 P 422; Pickering Light, etc., Co. 
v. Savage, 6 Cal. Unrep. Cas. 985, 69 
P 846; Rogers. v. Ponet, 21 Cal. A. 
Oli toc cols Union, Sav.; Bank, v. 
Rinaldo, 6 Cal. A. 637, 92 P 873; Fitz- 
hugh yv. Mason, 2 Cal. A. 220, 83 P 


282. 
Conn.—Jacobs v. Reilly, 80 Conn. 


Zip, 68 “AS ao1 
Fla.—Sullivan vy. Brown, 64.S 455; 
Jordan v. Petty, 5 Fla. 3 26. 
Ga.—Georgia, etc., R. Co. v. Flori- 
a etc., Tobacco, 10 Ga. A. 38, 72 SE 


Ida.—Nelson Bennet Co. v. Twin 
Falls Land, etc., Co., 14 Ida. 5, 37, 93 
P 789, 800; Hollister v. State, 9 Ida. 
Sole ee OAL: 

Ill.— Farrell v. Illinois Tunnel Co., 
177 Ill. A. 425; Fenno v. Cullen, 162 
_ill. A. 283; Pittsburgh, ete., R. Co. v. 
Bovard, 121 Tl, A. 49 [aff Zee. Ll, 
176, 79 NE 128]; McDavitt v. Boyer, 
83 Ill, A. 144. 

Ind.—Philapy v. Aukerman-Bright 
Lumber Co., (A.) 105 NE 161; Bush 
v. German-American Bldg. Assoc., 33 
Ind. A. 583, 71 NE 914. 

Kan. Riley v.. Allen, 71.Kan. 625, 
81 P 186. 

Me.—Merrill Trust Co. v. Hartford, 
104 Me. 566, 72 A 745, 129 AmSR 415. 

Mass. —Prescott Vv. Tarbell, 1 Mass. 


204. : 
Minn.—Prosser. v. Manley, . 122 
Minn. 448, 142 NW 876; Randall 


Printing Co. v. Sanitas Mineral Wa- 
ter Co., 120 Minn. 268, 139 NW 606, 
43 LRANS 706; Nye v. Kahlow, 98 
Minn, 81, 107 NW 733; Bryant v. Nel- 
son- -Frey Co., 94 Minn. 305, 102 NW 
859; Owatonna v. Christianson, 83 
Minn. 52, 85 NW 909; Chicago County 
v. Nelson, 81 Minn. 443, 84 NW 301. 
. Nebr.—Wiseman v. Ziegler, 41 
Nebr. 886, 60 NW 320; Kennard v. 
Grossman, 2 Nebr. (Unoff.) 743, 89 
NW 1025. But an assignment of er- 
ror is no longer necessary in this 
state except-in the brief. See supra 
§ 1462 note 39. 

Neyv.—Finnegan vy. Ulmer, 31 Nev. 
523,104 P17. 

N. C.—Pearson v. Harris Clay Co., 
NG 2igN i C12 245 Wks SH ash. Dunavant 
_v.. Caldwell, etc., Bi, eCOnps Laat eNaye es 
999, 29 SH 837; Collins v. Young, 118 
N. C. 265,. 23 SE 1005 (holding that 
findings of fact by the court below 
are not reviewable when no excep- 
tion is filed thereto on the ground 
that there was no evidence to sup- 
port the finding). 

N. D.—Barnum v. Gorham Land 
Go 13; N.2D:, 359; 100 NW; 1079;; Col- 
by Vv. McDermont, 6 N. D. 495, 71 NW 
W123 

Pa.—Vandevort v. Wheeling Steel, 
ete., Co., 194 Pa. 118, 45 A 86. 

Ss. D.-—Northwestern Port Huron 
Co. Vv. CEG 32 S..D. 28,.141 NW 
983; Weitzel v.. Leyson, 23 S. D. 367, 
121 NW 868; Nordin v. Berner, 15 
Sh 8 ea ls 91 NW 308; Wilson v. 
Seaman, 15 S. D. 103,.:87 NW 577. 

Tenn.—D. B. Loveman Co. v. Bay- 
less, 128 Tenn. 307, 160 SW 841. 

Tex.—St. Louis, etc., R. Co. v. Ham- 
ilton, (Civ. A.) 163 Sw 666; Peeve- 


house v. Smith, 


1196; Prairie Cattle Co.oN. Balfour; 
(Civ. A.) 146 SW 674; Old River 
Lumber Co. v. Skeeters, (Civ. A.) 


140 SW 511; Ripley v. Wenzel, (Civ. 
A.) 139 SW 897; London Guarantee, 
etc., Co. v. Beaumont, (Civ. A.) 139 
SW 894; Dalhart Real Hst. Agency 
v. Le Master, (Civ. A.) 132 SW 860; 
Missouri, ete, R.. Co. ‘v. Johnson, 
(Civ.. AD -126 Siws*1672:. Pinbers 
v. Gilbert, (Civ. A.) 124 SW 979 (suf- 
ficiency of certain evidence to estab- 
lish boundary); Walker v. Texas, etc., 
RCo. ol Tex Civ. Aj) 3915 112) S Ws 
430; Texas,.etc., R. Co. v.’Corn, (Civ. 
A.) 110 SW 485 [aff 1402 Tex. 194, 
114 SW 103]; Cobb v. Johnson, (Civ. 
A.) 105 SW 847 [rev on other grounds 
101 Tex. 440, 108 SW 811]; Bandy v. 
Cates, 44 Tex. Civ. A.-38, 97 SW 710; 
Supreme Council A. L. H. v. Storey, 
(Civ,. ‘A. 75.. SW. ‘901. [mod ° 97 Tex. 
264, 78 SW 1]; Scott v. Farmers’, etc., 
Bank, (Civ. A.) 66 SW 485 [reh den 
(Civ. A.) 67 SW 343 (rev on other 
grounds | 97 Tex? 31," 75 SW 7, 104 
AmSR 835)]; Galveston, ete., R. Co. 
v. Clark, 21 Tex. Civ. A. 167, 51 SW 
2763) Et. Worth, ete, R42 Co, v-, Os- 
borne, (Civ. A.) 26 SW 274; Camp- 
bell v. Kone, (Civ. A.) 26 SW 231. 

| Utah.—Crooks vy. Harmon, 29 Utah 
FOO 4 OL OE 

Wis.—Neumeister v. Goddard, 133 
Wis. 405, 118 NW 733; My Laundry 
Co. v. Schmeling, 129 Wis. 597, 109 
NW 540; Sherry v. Madler, 123 Wis. 
621, 101 NW 1095 

[a] Demurrer to evidence.—Error 
must be duly assigned on a ruling 
on a demurrer to the evidence. Sul- 
livan v. Brown, (Fla.) 64 S 455. 

[b] Statute of frauds.—The objec- 
tion that an agreement proved by 
parol evidence was within the statute 
of frauds will not be considered in 
the absence of assignment of error. 
Hodges v. Bankers Surety Co., 152 
TH Aasote. 

Nonsuit or direction of verdict see 
infra § 1473 

Excessiveness of verdict or judg- 
ment see infra §§ 1474, 1476. 

12. See infra § 1485. 

13. Direction of verdict see infra 


§ 1473. 

14. See infra § 1485. 

15. Ala.—Lawrence vy. Kaul Lum- 
ber Co., 171 Ala. 300, 55 S 111; Mo- 
bile Electric Co. v. Sanges, 169 Ala. 
341, 53 S 176, AnnCas1912B 461 (ob- 
jections to oral charge). 

Ark.—Deitz y. Lensinger, 77 Ark. 
274, 91 SW 755. See also St. Louis, 
ete., R. Co. v. Brown, 73 Ark. 42, 83 
sw 332, 3 AnnCas’ 573. 

Colo._—Denver  v. Magivney, 44 
‘Colo. 157, 96 P 1002; Stone vy. Victor 
Hlectric Co., 36 Colo. 370, 85 P 327. 

Conn.—Vincent v. S. Alexander’s 
Sons Co., 85 Conn. 512, 84 A 84; Mad- 
ison v. Guilford, 85 Conn. 55, 81 A 
1046; McWilliams vy. McNamara, 81 
Conn. 310, 70 A 1043; Shupack v. Gor- 
don, 79 Conn. 298, 64 A 740; Chase v. 
Waterbury Sav. Bank, 77 Conn. 295, 
59 A 37, 69 LRA 3829, 1 AnnCas 96. 

Ga.—Dickenson' vy. Stultz, 120 Ga. 
632, 48 SE 173; Malone v. Robinson, 
LOU CE IES 

Ill.—Kozowski v. Ostrowski, 163 Ill. 
A. 199; Fenno y. Cullen, 162 Ill. A. 
283; Adams vy. Jurich, 160 Ill. A. 
522; Colp v. Hanford, 147 Ill. A. aly 
Hansell-Elcock Fdy. Co. v. Clark, 115 
ThA 209 pateeel4 “1, 399) 73N NE 
ee Danville v. Bolton, 97 Ill. A. 

4 


Towa.—Osborne v. Ringland, 122 
Iowa 329, 98 NW 116; Arnold v. Bar- 
kalow, 73 Iowa 183, 34 NW 807; 


‘151 SW 1142; 


sence of such assignment or specification the ap- 
pellate court will not consider alleged error in 
the instructions given,’®> in the refusal or omis- 


(Civ. A.) 152 SW ]Montgomery v. Des Moines, 55 Iowa 


01, 7 NW 421. But no assignment 
is now required in this state. See 
supra § 1462 note 39. 

Kan.—Ancient Order of Pyramids 
v. Drake, 66 Kan. 538, 72 P 239. 


Mich. —Dowagiac "Mfe Co. v. 
Schneider, 181 Mich. 538, 148 NW 
L738 Muir v. Kalamazoo Corset Co; 


155° Mich. 441, 119 NW 589; Muncie 
Wheel, ete., Co. v. Finch, 150 Mich. 
274, 113 NW 1107; Cox v. Klein, 149 
Mich. 162, 112 NW. 729; Jewell v. 
Jewell, 139° Mich. 578, 102 NW 1059; 
Perry v. Detroit United R. Co., 135 
Mich.515,. 98 *NW 173° ‘Shaw ‘v. Sa- 
line Tp., 113 Mich. 342, 71 NW 642; 
Stevenson y. Woltman, 81 Mich. 200, 
Son NW 825; Dresser v. Blair, 28 Mich. 

Minn. —Corrigan v. Foot, 125 Minn. 
531, 148 NW .98; Ranta v. Supreme 
Tent FSM Og, "Minn. 454, 107 NW 

Mo.—Zahm vy. Royal _ Fraternal 
Union, 154 Mo. A. 70, 133 SW 374. 

Mont. —Murray v. Heinze, 17 Mont. 
353, 42 P 1057, 43 P 714. 

Nebr.—U. s. Bank v. Hutton, 62 
Nebr. 664, 87 NW 533; Missouri Pac. 
R. Co. v. Tipton, 61 Nebr. 49, 84 NW 
416; Frenzer v. Richards, 60 Nebr. 
82 NW 317; World Mut. Ben. 
Assoc. v. Worthing, 59 Nebr. 587, 81 
NW _ 620; Palmer vy. Ulysses First 
Bank, 59 Nebr. .412, 81 NW _ 303; 
Drexel v. Daniels, 49 Nebr. 99, 68 NW 
399; Richardson, etc., Co. v. Winter, 
38 Nebr. 288, 56 "NW 886. But no as- 
signment is now required in this 
state except in the brief. See supra 
§ 1462 note 39. 

N. J.—Benz v. Central R. Co. of 
New Jersey, 82 N. J. L. 197,° 82 “A 
431. [aff 83. N. J. L. 780, 85 A 1134]; 
Hitt. v. Alberts, 75 N. J. L. 537, 68 A 


aah 
C.—Beard v. Southern R. Co., 
143. N.C. 136,:55 SE 505. 

Pa.—Troxell vy. Anderson Coal Min. 
Co;,,, 213" (Paw 475. 62 A 1083s Men 
Carthy vy. Philadelphia, etc:;) RR: Co: 
ZA Pan 93h 60) LAL NTS. Vandevort v. 
Wheeling Steel, etc., Co., 194 Pa. 118, 
45 A 86; Custer v. Ridley Park School 
Dist.,.12 Pa; Super. 102% 

Ss. ’D.—Davis v. Holy Terror Min. 
Co., 20 SS.’ D! 399,.107 NW. 374. 

Tex.—Mixon v. Miles, 92 Tex. 318, 
47 SW 966; Smith v. Whitfield, 67 
Tex. 124, 2 SW 822; Norvell v. Phil- 
lips, 46 Tex. 161; Stevens v. Crosby, 
(Civ. A.) 166 Sw 62; Adams v. Cam- 
eron, (Civ. A.) 161 SW 417; Walker 
v. Metropolitan St. R. Co., (Civ. A.) 
Missouri, ete., Re Co: 
v. Maxwell, (Civ. A.) 1438 Sw 1147; 
Missouri, ete., R. Co. v. Hurdle, (Civ. 
A.) 142 SW 992; El Paso, ete., R. Co. 
v. Polk, 49 Tex. Civ. A. 369, 108 SW 
761; Bollinger v. McMinn, 47 Tex. 
Civ. A. 89, 104 SW 1079; Missouri, 
etc., \ RK. Co. Vv. Henserlang, 38 Tex. 
Civ 524, 86 SW 948; Houston 
Electric Co. vy. Robinson, (Civ. A.) 76 
SW 209; Western Union Tel. Co. v. 
Hays, .29 Tex. Civ. A. 25, 67 SW 1072; 
International Light, ete., Co. v. Max- 
well, 27 Tex. Civ. A. 294, 65 SW 78; 
Neyland v. Texas Yellow Pine Lum- 
ber Co., 26 Tex.’ Civ. A. 417, 64 SW 
696; International, etc., R. Co. v. Fos- 
ter, 26 Tex. Civ. A: 497, 683 SW 952; 
Stevens vy. Germania L. Ins. Co., 26 
Tex. Civ. A. 156, 62 SW 824; Wash- 
ington v. Hastham, (Civ. A.) 56 SW 
73; Chestnut v. Chism, 20 Tex.’ Civ. 
A. 23, 48 SW 549. 

Utah.—Gilbourne vy. Oregon Short 
Line ’'R. -Co:, 39° Utah 80, 114 PP’ 532; 
Teakle v. San Pedro, etc., R. Co., 32 
Utah 276, 90 P 402, 10 LRANS 486; 


$338: (Cw 


sion to give instructions,!® or in the modification of 
Nor ean the objection 
be raised on appeal without assignment of error 
that the lower court erred in limiting the num- 


an instruction requested.1* 


ber of instructions.}§ 


[§ 1472] j. 


ror.?® 


[§ 1473] k. Dismissal, Nonsuit, 
In some jurisdictions, as we shall see, 
under exceptions to the general rule appellate courts 
have noticed errors clearly apparent*on the record, 
although not assigned, in dismissing a suit, erant- 


Verdict. 


Braegger v. Oregon Short Line R. 
Co., 24 Utah 391, 68 P 140. 
Va.—Columbia Amusement Co. vy. 


Pine Beach Inv. Corp., 109 Va. 325, 
63 SE 1002. 
[a] Effect of statute making ex- 


ceptions unnecessary.—Notwithstand- 
ing a_ statutory provision that .if 
there is error in the instructions of 
the trial judge they shall be deemed 
excepted to without the filing of any 
formal objections, the supreme court 
will not, without a specific assign- 
ment of error, consider a general ex- 
ception to the charge as given. Bur- 
nett v. Wilmington, ete, R. Co., 120 
N. C. 517, 26 SH 819; McKinnon v. 
Morrison, 104 N. C. 354, 10 SE 513; 
Lindsey v. Sanderlin, 104 N. C. 331, 
10 SE 518. 

16. U. S.— Findlay v. Pertz, 74 
Fed. 681, 20 CCA 662. See Southern 
R. .Co. v. Gadd, 233 U. S. 572, 34 SCt 
696, 58 L. ed. 1099 (where question 
was held not sufficiently presented). 

Conn.—Madison v. Guilford, 85 
Conn. 55, 81 A 1046 (failure to give 
additional instruction); Decker v. 
Mann, 80 Conn. 86, 66 A 884; Shu- 
pack v. Gordon, 79 Conn. 298, 64 A 
740 (omission to instruct more spe- 
cifically in regard to certain points). 

Ill.— Schmidt v. Chicago City R. 
Co., 239 Ill. 494, 88 NE 275 [aff 144 
Ill. A. 512]; D. Sinclair Co. v. Wad- 
dill, 200 Ill. 17, 65 NE 437; Indianapo- 
lis, ete., R. Co. v. Rhodes, 76 Ill. 285 
(even though the record shows the 
refusal and an exception taken there- 
to); Fenno vy. Cullen, 162 Ill. A. 283; 
Colp v. Hanford, 147 Th. A. 174; Kan- 
kakee v. Phipps, 135 Ill. A. 585; Gove 
v. Blevins, 61 Ill. A. 591. 


Mich.—Jewell v. Jewell, 139 Mich. 
578, 102 NW 1059 

Minn.—Torkelson v. Minneapolis, 
ete, R. Co., 117 Minn. 73, 134 NW 
307; Ranta v. Supreme Tent K. M., 
97 Minn. 454, 107 NW 156. 

Nebr.—Missouri Pac. R. Co. vy. Tip- 


ton, 61 Nebr. 49, 84 NW 416; Palmer 
v. Ulysses First Bank, 59 Nebr. 
412, 81 NW 303; Richardson, etc., Co. 
v. Winter, 38 Nebr. 288, 56 NW 886. 
But no assignment is now required 
in this state except in the brfef. See 
supra § 1462 note 39 
N. C.—Wilson v. Wilson, 125. Ne GC. 
525, 34 SE 685; ee v. Duval, 112 
NRCS SOT SE 5 
(Civ. A.) 


Tex.—Lynch Vv. ee 
Buchanan v. Burnett, 


130 SW 461; 
52 Tex. Civ. A. 681, 114 SW 406; Hess 
v. Webb, (Civ. A.) 113 SW 618; G. 
A. Duerler Mfg. Co. v. Hichhorn, 44 
Tex. Civ. A. 638, 99 SW 715; El Paso 
Electric R. Co. v. Harry, 37 Tex. Civ. 
A. 90, 883 SW 735; Metcalfe v. Lowen- 
stein, 35 Tex. Civ. A. 619, 81 SW 362; 
El Paso First Nat. Bank v: Moor, 
34 Tex. Civ. A. 476; 79 SW 53. 

Utah.—Kirk v. Salt Lake City, 32 
Utah 143, 89 P 458, 12 LRANS 1021. 

Va,—Washington Southern R. Co. 
v. Cheshire, 109 Va. 741, 65 SE 27; 
Norfolk, etce., R. Co. v. Perrow, 101 
Va. 345, 438 SH 614, 

17. Gardner y. Chicago, R. 
Co., 154 Tll. A, 178. 

The Fair v. Hoffmann, 110 Il. 

A. 500 [aff 209 Ill. 330, 70 NE 622]. 


etc., 


18. 


Submission of Questions to Jury. 
As a rule alleged error in submitting or in refus- 
ing or failing to submit questions to the jury will 
not be considered unless properly assigned as er- 


APPEAL AND ERROR 


ing a judgment 


and that, 


or Direction of 


ings of fact by 


19. Carney v. Marquette Third 
Vein Coal Min. Co., 260 Ill. 220, 103 
NE 204; Jewell v. Jewell, 139 Mich. 
578, 102 NW 1059; Buchanan v. Bur- 
nett, 52 Tex. Civ. "A. 68, 114 SW 406; 
Metcalfe ihe Lowenstein, 35 Tex. Civ: 
A. 619,. 81. SW_ 362; El Paso First 
Nat. Bank v.: Moor, 34 Tex. Civ. A. 
476, 79 SW 53; Clapp v.. Royer, 28 
Tex. Civ. A. 29, 67 SW 345 (refusal 
or failure to submit. controverted 
question of fact to jury). 

Instructions see supra § 1471. 

Dismissal, nonsuit, or direction of 
verdict see infra § 1473. 

See infra § 1486. 

21. Temple v. Teller Lumber Co., 
46 Colo. 497, 106 P 8 (judgment of 
dismissal of codefendant); Stephens 
v. Johnson, 255 Ill. 610, 99 NE 642 
(dismissal ‘of suit without disposing 
of a receivership); Shockley v. Niess, 
3. J. J. Marsh. (Ky.) 96 (dismissal of 
bill absolutely, instead of without 
prejudice, for want of a necessary 
party). 

22. Sees v. Aycock, 78 Ga. 553, 


23.. Toulouse y. Pare, 103 Cal. 251, 
37 _P 146; Miller v. Wade, 87 Cal. 
410, 25,.P "487; Currans y. Seattle 1 Sts 
etc., Co., 34 Wash. 512, 76 P87. 

24. Dickenson vy. Stultz, 120 Ga. 
632, 48 SE 1738; Moody y. Southern 
Rs Co., 14 Ga. A” 258, 80 SE 911; Cole 
v. Illinois Sewing Mach. Cox 7 Ga. 
A. 338, 66 SEH 979; Crowley v. Finch, 
(Tex. Civ. A.) 153 SW 648; Walker 
Vv. Texas, ete, R.,. Co.,, 51 Tex. Civ. A. 
I [ae pe Sw’ 430; American Surety 
Co. v. San Antonio T&T Con. Chex. 
Civ. A.) 98 SW 387; Teakle v. San 
Pedro; ete, Racor 32 Utah 276, 90 
12 402, 10 LRANS 486. But see in- 
fra § 1486. 

25. I1l.—Carney v. Marquette 
Third Vein Coal Min. Co., 260 Ill. 
220, 103 NE 204; Fenno v. Cullen, 162 
LT Ax 2 83: 

Iowa.—Marshalltown First Nat. 
Bank v. Wright, 84 Iowa 728, 48 NW 
91... 600 NNW O23. (But assignment is 
not now necessary in this state. See 
supra § 1462 note 39. 

Nebr.—Kennard . vy. Grossman, 2 
Nebr. (Unoff.) 743, 89 NW 1025. ‘But 
an assignment is not now necessary 
in. this state except in brief. See 
supra § 1462 note 39. 

Tex.—Moore v. Brown, 27 Tex. Civ. 
A. 208, 64 SW 946 (unless there was 
no ground on which the case could 
properly go to the jury). 

Utah.—Kirk v. Salt. Lake City, 32 
Utah 148,89 P 458, 12 LRANS 102. 

But see infra § 1486. 

26. Farrell v. Illinois Tunnel Co., 


177 Ill, A. 425; Fenno v. Cullen, 162 | 


Til. “A. 283; Van Vilissingen y. Roth, 
abinhe HO iM 600; Pittsburgh, etce., R. 
Co. v. Bovard, 121 Ill. A, 49 [aft 223 
a6 27 9 NE 128]; Patterson. v. 
Gore, 177 Mich. 591, 143 NW 643; 
Beauerle v. Michigan Cent. R. Co., 
152 Mich. 345, 116 NW 424; Vande- 
vort v. Wheeling Steel, etc., Co., 194 
Pa, 118) 4 bie Ames6 (holding that error 
ayes be assigned to instructions un- 


der which facts were submitted); 
Ripley v. Wenzel, (Tex. Civ. A.) 139 
SW 897. 


to direct a verdict.?° 
is that a proper assignment of error is necessary, 
in the absence thereof, the court will 
not consider alleged error either in dismissing the 
suit,?? denying a motion to dismiss,?” granting a 
nonsuit,?* directing a verdict,®* or refusing or fail- 
ing to direct a verdict.”° 

[§ 1474] 1. Verdict, Findings of Fact, and Con- 
clusions of Law. 
absence of a proper assignment of error, ‘the ap- 
pellate court will not consider alleged errors in the 
verdict or special findings of the jury,2° in the find- 


any 


eae 


[§§ 1471-1474 


of nonsuit, or directing or failmpule 
The general rule, however, 


The general rule is that, in the 


the court,?* or in the ecourt’s find- 


[a] Objection that the verdict is 
excessive will not be considered 
on appeal in the,absence of a proper 
assignment of _ error. Daniels v.. 
Johnston,: 392 Colony 10%, 89. bee Oo lkiss 
Fenno v. Cullen, 162 Ill. A. 283; Wil- 
son v. Baltimore, etc., R. Co., 158 Ill. 
A. 604; Pennsylvania Co. v. Purvis, 
128 Ill, A. 367; Hearsts’ Chicago 
American v. Spiss, 117 Ill:.A. 436; 
Danville, .v. .Bolton, 97 Tl, A’ 94357 
Schwarz v. Adsit, 91 Ill. A. 576; Mc-— 
Davitt v. Boyer, 83 Ill. A. 144; Wis- 
consin. Cent. R. Co. v. Wieczorek, 51 
Ill. A. 498 [rev on other grounds 151i 
Ill. 579, 38 NE 678]; Kenwood Bridge 
Co. v. Dunderdale, 50 Ill. A. 581; Ho- 
ran; vs ‘Peo. 10) ENS AS 215° Miller svi 
Miller, 4 KyL 364; Patterson v. Gore, 
177 Mich. 591, 148 NW 643; Ellering 
v. Minneapolis, ete., R. Co., 107 Minn. 
46, 119 NW 507 (award of excessive 
damages in condemnation proceed- 
ings); Adams v. Thief River Falls, 
84 Minn. 30, 86 NW 767; Palmer v. 
Kinloch Tel. Co., 91 Mo. A. 106; Ham- 
mond‘ y. Edwards, 56 Nebr. 631, 77 
NW 75; Oliver v. Chicago, etc., R. *Co., 
40 Nebr. 845, 59 NW 351 ‘(but no 
assignment is now required in this 
State except in the brief. See supra 
§ 1462 note 39); Graham vy. Yates, 
36 Okl. 148, 128 P 119; Southwestern 
Cotton Seed Oil Co. v. Stroud Bank, 
12 Okl. 168, 70 P 205; Kampmann vy. 
Mendoza, (Tex. Civ. A.) 141 SW 161; 
Bollinger v. McMinn, 47 Tex. Civ. A. 
89, 104 SW 1079; International, etce., 
R. Co. v. Branch, 29 Tex. Civ. A. 144, 
68 SW. 338; Classen v.. Elmendorf, 
(Tex. Civ. A.) 47 SW 1023 [rev on 
other grounds 92 Tex. 472, 49 SW 
1043]; Campbell v. Fisher, (Tex. Civ; 
A.) 24 SW 661. 

{[b] Verdict in excess of ad dam- 
num clause.—Van Vlissingen v. Roth, 
121 Ill. A. 600; Patterson v. Gore, 177 
Mich. 591, 148 NW 643. 

[ce] Verdict on erroneous instruc- 
tions.—In Texas, if the charge of the 
court was erroneous and probably led 
to the verdict, the proper practice is 
to assign error on the charge and 
there is no necessity of attacking the 
verdict. Davis v. Texas, etc., R. Co., 
91 Tex. 505, 44 SW 822. 

ware cmers of verdict see supra § 


_ Insufficiency of evidence to sustain 
verdict see supra § 1470. 

27. U. S.—Metropolitan Nat. Bank 
v. Rogers, 53 Fed. 776, 3 CCA 666. 

Cal.—Cross v. Mayo, 167 Cal. 594, 
140 P 283; De Leonis v. Walsh, 140 
Calenis: 73 P 813; In re Heaton, 135 
Cal... 385, 6%. 321; Allstead v. Nicol, 
123, Cal. 594,56 P 452; Citizens’ Bank 
v. Jonés, 121 Cal. 30, 53°P 354;-Fitz- 
pup v. Mason, 2 Cal. A. 220, 83 P 

Conn.—Churchill Grain, ete., Co. v. 
Newton, 88 Conn. 130, 89 A 1121; Da- 
vidson v. Max Ripps Co., 85 Conn. 
444, 83 A 532; Jacobs v. Reilly, 80 
Conn, 275, 68 A 251 (claim for cor- 
rection of finding of fact under Gen. 
St. [1902]-§ 797). 

Ida,—Nelson Bennet Co. vy. Twin 
Falls Land, etc.,.Co., 14 Ida. 5, 37, 93 


P.789, 800; Hollister v. State, 9 ida. 
Sot P 541. 


For iater cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


we 


8§ 1474-1476] 


ings or conclusions of law.?8 


verdict at plaintiff’s election.®® 


Ind.—Windfall Natural Gas, etc., 
Co. v. Terwilliger, 152 Ind. 364, 53 NE 
284; Brunson vy. Henry, 152 Ind. 310, 
52 NE 407. 

Kan.—Riley v. Allen, 71 Kan. 625, 
81 P 186 

Me.—Merrill Trust Co. vy. Hartford, 
104 Me. 566, 72 A 745, 129 AmSR 415 
(findings by probate court). 

Minn.—Prosser v. Manley, 
Minn. 448, 142 NW 876; Randall 
Printing Co. v. Sanitas Mineral Wa- 
ter Co., 120 Minn. 268, 139 NW 606, 


43 LRANS 706; Nye v. Kahlow, 98 
Minn. 81, 107-NW 733; Bryant v. 
Nelson-Fry Co., 94 Minn. 305, 102 


NW 859; Owatonna v. -Christianson, 
83 Minn. 52, 85 NW 909. 
N. C.—Green v. Castleberry, 77 N. 


C. 164. See also Moore v. Westbrook, 
156 N. C. 482, 72 SE 842, AnnCas 
1913A 168. — 


Pa.—Condron v. Pennsylvania R. 
Co., 233 Pa. 197, 82 A 64; Conneaut 
Lake Ice Co. v. Quigley, 225 Pa. 605, 
74 A 648; Wickham v. Taylor, 225 Pa. 
246, 74 A: 63. 

Ss. D.— Weitzel v. Leyson, 23 S..D. 
367, 121 NW 868. 

Tex.—Searcy v. Grant, 90 Tex. 97, 
37 SW 320; Old River Lumber Co. v. 
Skeeters, (Civ. A.) 140 SW 511; Lon- 
don Guarantee, etc., Co. v. Beaumont, 
(Civ. A.) 139 SW 394; Dalhart. Real 
Hst. Agency v. Le Master, (Civ.. A.) 
132 SW 860; Bandy v. Cates, 44 Tex. 
Civ. A. 38, 397 SW 710; Logan v. Len- 
nix, 40 Tex. Civ. A. 62, 88 SW 364; 
Supreme Council A. H. L. v. Storey, 
(Ging A.) 275..SW 29013. Campbell. v. 
Kone, (Civ. A.) 26 SW 331. 

Wis.—Neumeister yv. Goddard, 133 
Wis. 405, 113 NW 733; Sherry v. ‘Mad- 
ler, 123 Wis. 621, 101 NW 1095. 

[al Findings or conclusions un- 
necessarily filed.—But in Texas it is 
held that where the trial judge vol- 
untarily and without request by ei- 
ther party files conclusions of fact 
and of law, neither party need no- 
tice them, and no exception to the 
conclusions nor assignment predi- 
cating error on the finding of fact 
therein contained is necessary to en- 
title the party against whom the find- 
ing is made to attack the judgment 
on the ground that it is unsupported 


by the evidence. Houston v. Kap- 
mer 43. Tex, | \Civ, “A. 507, 95) SW, 
1103. 


Insufficiency of evidence to sustain 
findings see supra § 147 

Sufficiency of aittene to support 
judgment see infra § 1476. 

28. Conn.—Farrell Vv. Eastern 
Mach. Co., 77 Conn. 484, 59 A 611, 
107 AmSR 45, 68 LRA 239; State v. 
Hunter, 73 Conn. 435, 47 A 665. 

Ind.—Pfau_v. State, 148 Ind. 539, 
47 NE 927; Rooker v. Ludowici Ce- 
ladon Co., 53 Ind. A. 275, 100 NE 
469; Celtic Sav., etc., Assoc. No. 3 v. 
Curtis, 43 Ind. A. 363, 87 NE 660; 
Scott v. Collier, .(A.) 77 NE 666 [aft 
166 Ind. 644, 78 NE 184]; 


‘And a proper as- 
signment of error has been held necessary for 
consideration of the objections that the court, on 
its own motion, required the jury to find specially 
on certain questions,”® or improperly submitted spe- 
¢eial interrogatories ;*° that the court failed to make 
or file findings or conclusions of fact or law;*1 or 
that it erred in refusing to amend a finding of 
fact,°* in setting aside special findings of the jury,?% 
in refusing to set aside a special verdict,*4 in deny- 
ing defendant’s motion for judgment notwithstand- 
ing a verdict for plaintiff, because such verdict 
was inconsistent with special findings of the jury,*° 
or in compelling defendant to submit to a reduced 
But. in some juris- 
dictions, under exceptions to the general rule, plain 
or fundamental errors apparent on the record in 
respect to the verdict, findings, or conclusions will 
be noticed, although not assigned.7 


122 


King -v. ! 


APPEAL AND ERROR 


or Master. 


thereon.®® 


Wright, 27 Ind. A. 600, 61 NE 796; 
Oil. School Tp. v. Marting, 27 Ind. 
A. 525, 61 NE 740; Lake Erie, etc., 
R. Co. .v. Essington, 27 Ind. A. 291, 
60 NE 457; North British Mercan- 
Heese Co. v. Koontz, 17 Ind, A. 625, 

Nebr. eee raaees Woodmen of Ameri- 
ca v. Lane, 62 Nebr. 89, 86 NW 943. 
But no assignment is now required 
in this state except in the brief. See 
supra § 1462 note 39. 

Pa.—Condron v. Pennsylvania R. 
Co., 233 Pa. 197, 82 A 64; Conneaut 
Lake Ice Co. v. Quigley, .225 Pa. 605, 
74 A 648; Wickham v. Taylor, 225 
Pa. 246, 74 A 63. 

Tex.—F. A. Piper Co. v. Oppen- 
heimer, (Civ. A.) 158 SW 777 (hold- 
ing plaintiff's petition insufficient in 
conclusions of law). And see Hous- 
ton, ete, R. Co. v. Ennis-Calvert 
Compress Co., 23 Tex. Civ. A.- 441, 
56 SW 367. 

[a] Proper length of judicial day. 
—In the absence of any error as- 
signed, or argument upon the point, 
the appellate court will not deter- 
mine. the question of the proper 
length of a judicial day. Hoffman v. 
Lincoln County, 137 Wis.. 353, 118 
NW 850. 

Judgment not supported by findings 


te aecup rr ale of law see infra § 
29. Wood'v. Whitton, 66 Iowa 295, 


19 NW _ 907, 23 NW 675. 
at Weinand v. Wield, V3i “Tilo As 

31. National Masonic Acc. Assoc. 
v. Sparks, 83 Fed. 225, 28 CCA, 399 
(objection that the court made nei- 
ther general nor special findings of 
fact not considered); Hess vy. Dean, 
66 Tex. 663, 2 SW 727. 

32. Owatonna oo Christianson, 83 
Minn. 52, 85 NW 909. 

33. Casey- Swasey Co. v. Manches- 
ter th Insv' Oo. 32 "Lex. Civ. AA? 158! 
73 SW 864. 

34. Scott v. Farmers’, etc., Bank, 
(Tex. Civ. A.) 66 SW 485 [den reh 
(Civ. A.) 67 SW 343 (rev on other 
grounds 97° Tex. 31, 75 SW 7, 104 
AmSR 835)]. 

35. Beauerle v. Michigan Cent. R. 
Co., 152 Mich. 345, 116 NW 424. 

36. Secard v. Rhinelander Light- 
ing Co., 147 Wis. 614, 133 NW 45. 

37. See infra § 1487. 

38. See infra § 1487. 

39. Vance v. Messer, 176 Ill. A. 
554 (holding that refusal of the court 
to set down for rehearing in open 
court objections to the report: and 
findings of the master will not be 
considered in the absence of an as- 
signment of error covering the 
point); Comstock-Castle Stove Co. v. 
Baldwin, 63 Ill. A. 255 [rev on other 
grounds 169 Ill. 636, 48 NE 723] (ac- 
tion of court on exceptions to mas- 
ter’s report must be assigned as er- 
ror); Graham y. Keene, 34 Ill. A. 87 


[aff 143 Ill. 425, 32 NE 180] (to same, 


[§ 1476] n. Judgment, Order, or Decree. 
some jurisdictions, as we shall see, plain’ or funda- 
mental errors in a judgment, order, or decree ap- 
parent on the face of the record will be noticed 
without assignment of error.*° 
however, is that proper assignments of error are 
necessary, and that the appellate court, in the ab- 
sence thereof, will not consider alleged errors of 
an incidental nature in a judgment, order, or de- 
eree, or error in the form or provisions thereof,*? 
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[§ 1475] m. Proceedings or Report of Referee 
Except, 
ease of plain or fundamental error apparent on 
the record,®* the rule that the appellate court will 
not consider errors not assigned applies to alleged 
errors in the proceedings before, or report of, a 
referee or master, or in the action of the court 


in some jurisdictions, in the 


In 


The general rule, 


effect); John Church Co. v. Daw- 
son, 157 N. C. 566, 72 SE 1009 (hold- 
ing that exceptions of law to a ref- 
eree’s report will not be reviewed un- 
less the rulings of the judge thereon 
are especially assigned as error in 
the transcript on appeal); Moore v. 
Westbrook, 156 N. C. 482, 72 SE 842, 
AnnCas1913A 168 (holding that an 
exception to the refusal of the court 
to overrule a finding of fact made hy 
the. referee, and excepted to on the 
ground that there was no competent 
evidence on which to base it, will not 
be considered on appeal in the ab- 
sence of an assignment of error that 
incompetent evidence was admitted, 
since, if appellant wishes to prove 
this exception, he should except to 
the admission of the evidence before 
the referee and to the finding of fact, 
and, having had these exceptions 
passed on by the trial judge, embrace 
them in his assignments of error on 
appeal). 

40. pee infra § 1487. 

41. S.—Brennan vy. Tillinghast, 
201 Fed: 609, 120 CCA 37; Peck v. 
Tribune Co., 154 Fed. 330, 83 CCA 
202 [rev on “other grounds 214 U. S. 
185, 29 SCt 554, 53 L. ed. 960, 16 
AnnCas 1075]; (failure to allow 
plaintiff nominal damages); Worden 
v. California Fig Syrup Co., 102 Fed. 
334, 42)" OCA (883 tirev, ‘on other 
grounds 187 LUSsSs 5165523" SCt 161, 
47 L. ed. 282]. 

Ala.—Prestwood v. McGowan, 148 
Ala, 475, 41 S 779; Starr Piano Co. v. 
Baker, 8 Ala. A. 449, 62S 549. 

Colo.—Horn vy. Clark Hardware Co., 
54. Colo. 522;°1381 P 405, 45 LRANS 
100; Patrick Red Sandstone Co. v. 
Skotman, 1 Colo. A: 323, 29 P 21 (er- 
ror in entering judgment against all 
of defendants). 

Conn.—Reynolds vy. Reynolds, 15 
Conn, 83. 

Ga.—Where there are in the bill of 
exceptions no assignments of error 
on the judgment or decree itself, the 
judgment or decree is not under re= 
view. Rorie v. Rorie, 138 Ga. 335; 
75 SE 138; Simmons v. Scarborough, 
129 Ga. 125, 58 SE 10387; Booth v: 
Mohr, 122 Ga. 333, 50 SH 173; Atlan- 
tic Coast Line R. Co. v. Yesbik, 3 
Ga. A. 196, 59 SE 716. 

Tll.—Watke v. Stine, 214 Tll. 563, 
73 NE 793; McCaleb v. Coon Run 
Drain., etc., ’Dist., 190 Ill. 549, 60 NE 
898 (objection that judgment “did not 
designate amount by dollar marks or 
other characters indicating denomi- 
nation of money); Central Brewing 
Co. v. American Brewing Con. #35) Ts 
A. 648; Haynes v. Sherwin- Williams 
Coy 126 Til. A. 414 (objection that 
certain parties were erroneously in- 
cluded in the judgment); Miller v. 
Calumet Lumber, ete., Co., 121 Ill. A. 


56; Illinois Trust, etc., Bank v v. Pon- 
tiac, 112. 1M. A. 545 [att 212 Til. 326, 
72 NE 411]. ; 


Ind.—Craw v. Dunn, 174 Ind. 615, 
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in its rendition or entry,‘? or in the amount or extent 
And in some jurisdic- 
tions a proper assignment of error is necessary 
to enable appellant or plaintiff in error to raise 
the objection that the judgment or decree ap- 
pealed from is not within or not supported by 


of recovery or relief.4?? 


92 NE 655; Millikan v. Patterson, 91 
Ind. 515. 

Kan.—Swenney v. Hill, 69 Kan. 
868, 77 P 696. 

Mich. ——Lymburner vy. Jenkinson, 50 
Mich. 488, 15 NW 562. 

Mo.—Halter v. Leonard, 223 Mo. 
286, 122 SW 706. 

Mont.—Foster v. Winstanley, 39 
Mont. 314, 102 P 574. 

N. J.—Summit v. Morris County 
Tract. Co., 85 N. J. L. 193, 88 A 1048; 
Sperbeck v. Camden, etc., TFs Co., 
(Sup.) 64 A 1012 (single judgment 
for plaintiffs in action by husband 
and wife for injuries to wife); Par- 


ker v. Travers, 74 -N. J. Eq. 812, 71 
A 612. 
Or.—In re Assignment Oregon 


Bank, 32 Or. 84, 51 P 87. 

Pa.—In.re Fumer, 243 Pa. 226, 89 
A 974 (decree of distribution); Con- 
dron v. Pennsylvania -R. Co., 233 Pa. 
197, 82 A 64 (holding that, as an 
equity suit involving the dismissal 
of a bill is not appealable until the 
entry of final decree dismissing the 
bill, when such decree has been en- 
.tered, it must be assigned as error); 
Standard Soap, etc., Co. v. Printz De- 
greasing Co., 232 Pa. 6452 810sA 12:9 
(holding that, where all ‘the assign- 
ments of error on an appeal in equity 
are directed to findings of fact, and 
not one to the decree, the decree will 
be affirmed); In re Johnston, 222 Pa. 
SVE ALA OSS. 

Tex.—Harris v. Monroe Cattle Co., 
84 Tex. 674, 19 SW 869; Johnson vy. 
Richardson, 52 Tex. 481 (error in not 
setting out the full names of the par- 
ties for and against whom the judg- 
ment is rendered); Lloyd v. Ameri- 
can Nat. Bank, (Civ. A.) 158 SW 785 
(error in rendering judgment against 
defendants jointly and severally, al- 
though the verdict was against them 
Ap ely Medford v., Myrick, (Civ. 

A.) 147 SW 876; Guy v. Edmundson, 
(Civ. A,)°135 Sw 615; Sullivan-San- 


ford: Lumber Co. v. Reeves, (Civ. A.), 


125 SW 96; Hamilton v. Kegley, 57 
Tex. Civ, A. 159, 122 SW 304. 

Wis.—Hurley v. Walter, 129 Wis. 
508, 109 NW 558. : 

[a] Award of execution.—The ob- 
jection that the judgment is erro- 
neous in awarding execution cannot 
be urged in the appellate court un- 
less such alleged error is assigned. 
Morrow v. Duggan, 176 Ill. A. 415 
(judgment against administrator); 
Illinois Trust, ete., Bank v:. Pontiac, 
102: DN). VAb45 Fatt 202° Tl e826 72 
NE 411} (error in awarding execu- 
tion against a municipality). 

[b] Default judgment.—Alleged 
error in giving judgment by default 
will not be considered unless as- 
signed as error. Flora v. Fields, 156 
Ill. A. 341; Peo. v. Sterne, 119 Ill, A. 
466; Kelley v. Heath, etce., Mfg. Co., 
66 Ill. A. 528. 

[c] Detinue and replevin.—(1) In 
the absence of an assignment of ‘er- 
ror on appeal in detinue raising the 
question of the measure of recovery 
for hire or use during detention, that 
question will not be _ considered. 
Boozer v. Jones, 169 Ala. 481, 53 5S 
1018. (2) And a judgment in detinue 
which is not rendered against de- 
fendant alone for the property, or its 
value in the alternative, as required 
by Code § 1476, but is rendered 
against defendant and the sureties.on 
his replevy bond, is merely irregular, 
and the irregularity cannot be urged 
ou appeal unless as assigned as error. 
Clem vy. Wise, 133 Ala. 403, 31 S 986. 
(3) In replevin the failure of the 
judgment to assess the. alternate 
value of the property, as required by 
statute, does not render it void, but 
is a mere irregularity for which the 


APPEAL AND ERROR 


the pleadings,*? 


judgment will not be reversed where 
it is not assigned as error. Starr 
Piano Co. v. Baker, 8 Ala. A. 449, 62 
S. 549. (4) In Texas the right of a 
party who replevies and against 
whom judgment is obtained on his 
bond to have the judgment fix the 
value of the different items of prop- 
erty separately, as provided by Rev. 
St. (1895) art 4877, relating to the 
discharge of judgments in sequestra- 
tion proceedings, is waived where 
such party does not assign the omis- 
sion of the judgment to fix the values 
separately as error. The error in 
such case is not fundamental. Owens 
v. Vander Stucken, (Tex. Civ. <A.) 
133 SW 491. (5) And where a third 
person intervened in replevin and 
claimed the property, and the judg- 
ment discharged defendant and ad- 
judged plaintiff to. be the owner of 
the property, and the notice of ap- 
peal served on defendant and on 
plaintiff stated that the appeal was 
taken from the whole judgment, but 
there was no assignment of error on 
the part of the judgment discharging 
defendant, it was held that as to that 
part the judgement must be affirmed. 
Piirioy v. Walter, 129 Wis. 508, 109 
NW 558. 

{d] Assignments of error on ex- 
ceptions to an executor’s account 
must run against the decree and not 
against the opinion of the court. In 
re. Johnston,, 222° Pa, S514. 7d A 
1053. 

[e] Appeal from judgment entered 
on mandate from appellate court.—In 
order that parties seeking review of 
a judgment of the district court, en- 
tered pursuant to the mandate of 
the court of appeals, may be in a 
position to. avail themselves of the 
objection that the judgment of the 
court of appeals was void, they 
should assign as error that it was 
without jurisdiction to render the 
judgment. Taylor v. Colorado Iron 
Works, 33 Colo. 179, 80 P 129. 

[f] .Writ of error does not reach 
final judgment, in absence of assign- 
ment of error to the entry thereof. 
are v.. Shull, .52--Colo. 170,- 120 P 
§ re and attorney’s fees see infra 

TE or nonsuit see supra § 
fo. 


42. Morrow v. Duggan, 176 Ill. A, 
415 (failure to classify judgments 
against administrator as required by 
the Administration Act); Illinois 
Trust, etc., Bank v. Pontiac, 112 Ill. 
A. 545 [aff 212 Ill. 326, 72 NE 411] 
(where the clerk so kept the title of 
the cause that the judgment therein 
appeared to be in favor of a person 
not a party to the record); McAn- 
drews v. Montrose Security State 
Bank, 25 S. D. 590, 127 NW 536 (ob- 
jection that judgment was invalid be- 
cause entered in the judgment book 
by the clerk without an order of the 
court). 

4214. U. S.—Brennan vy. Tilling- 
hast, 201 Fed. 609, 120 CCA 37 (al- 
leged error, in a proceeding against 
the receiver of an insolvent bank, in 
allowing a debt from complainant to 
the bank as an offset against his pre- 
ferred claim instead of against a 
claim in his favor as a general credi- 
tor); U. S. v. Dieckerhoff, 160 Fed. 
449, 87 CCA 410. 

Ala.—Boozer v. Jones, 169 Ala. 481, 
53 S' 1018. 

. Cal.—De Leonis v. Walsh, 140 Cal. 
175, 73 P 818; Fitzhugh vy. Mason, 2 
Cal.-A.-220,-8% P 282, 

Colo.—Horn v. Clark Hardware Co., 
54 Colo. 522, 181 P 405, 45 LRANS 
100 (error in allowing mechanics’ 


of fact or law.** 

[§ 1477] 0. Costs and Attorney’s Fees. In the 
absence of a proper assignment of error the court 
will not consider alleged error of the trial court 
as to the allowance, taxation, or retaxation of 


[$§ 1476-1477 | 


or by the findings or conclusions — 


liens for the value of some items not 
lienable). 

Tll.— Alexander v. Loeb, 230 Ill. 
454, 82 NE 833; Loomis v. Federal 
Union Surety Co., 180 Ill. A. 590; Gale 
v. Carter, 154 Ill. A. 478 (error in ap- 
pointment of a receiver in a suit to 
foreclose a trust deed); Shedd v. See- 
feld, 126 Ill: A. 375 [aff 230 Ill. 118, 
82 NE 580, 13 LRANS 709]; Danville 
v. Bolton, 97 Ill. A.'94; Schwartz v. 
Adsit, 91 Tll. .A. 576. 

Kan.—Swenney v. Hill, 69 Kan. 868, 
77 P 696 (failure of judgment in a 
foreclosure proceeding to provide for 
redemption). © aN 

Minn.—Ellering v. Minneapolis, 
etc., R. Co., -107 Minn. 46, 119 NW 
507; Adams v. Thief River Falls, 84 
Minn. 30, 86 NW 767. 


Mo.—Palmer v. Kinloch Tel. Co., 
91 Mo. A. -106. 7 
Mont.—Foster  v. Winstanley, - 39 


Mont. 314, 102 P 574. 

Nebr. —Montgomery vy. Albion Nat. 
Bank, 50 Nebr. 652, 70 NW 239. But 
in this state an assignment of 
error is no longer required except 
de the brief. See supra § 1462 note 

N. J.—Parker v.' Travers, 74 Neng: 
Eq. 812, 71 A 612. (holding that a de- 
cree would not be disturbed because 
it imposed a lien on defendant’s land. 
for the amount found due complain-. 
ant where no such objection was con-. 
tained in defendant’s reasons for ons 


peal). 
Okl.—Graham v. Yates,. 36 Okl. 148, 
128 P 119. 


Tex.—Nelson v. Brown, (Civ. A) 
111 SW 1106, (objection to extent of, 
recovery in partition); Texas, etc, 
R. Co. v..Wheeler,. 41 ‘Tex. Civ. A. 
539, 91 SW 234; Galveston City R. Co. 
v. D. A. Tompkins. Co., (Civ. A.) 26 
SW 774 (error in not allowing dam-, 
ages on the dissolution of an injunc- 
tion). 

[a] Interest.—(1) Error in includ- 
ing interest... Alexander v. Loeb,: 230, 
Tll. 454, 82 NE 833. (2) Error in. di-, 
recting that the judgment- should: 
bear interest at the. contract instead 
of the legal rate. Lloyd v. American 
Nat. Bank, (Tex. Civ. A.) 158 SW 
785. (3) Objection to the computa- 
tion of interest on claims against an 
insolvent bank in process of. liqui- 
dation. George v. Wallace, 1385: Fed. 
286, 68 CCA. 40 [aff 201 U. S. 230, 26: 
SCt 495, 50 L. ed. 738]. (4) Error in 
awarding interest according to the 
rate authorized in a foreign state. 
Loomis v. Federal Union Surety Co.,: 
180 Ill. A. 590. 


ee eee verdict sce supra § 
43. Worden  v. California Fig 


Syrup Co., 102 Fed. 334, 42 CCA 383 
[rev on other grounds 187 U. S. 516, 
23 SCt 161, 47 L. ed. 282] (holding 
that a provision of a decree in a suit 
for unfair competition requiring de- 
fendant to account for profits, 
though the bill contained no allega- 
tion that defendant had realized 
profits, would not be considered on 
appeal in the absence of an assign- 
ment of error thereon); 
Robarge, 132 Mich. 337, 93 NW 886 
(recovery for work done after time 


specified in bill of particulars). See 
also supra § 1466: But compare 
infra § 1484, 

44. Brunson v. Henry, 152 Ind. 


810, 52 NE 407; Goulet v. Perry, 123 


Mich. 264, 81 NW 1072; Weist v. Mor-. 


lock, 116 Mich. 606, 74 SW 1012; 


Neumeister v. Goddard, 133 Wis. 405,, 


113 NW. 733. 


Contra under rtd ea to general 
rule see infra § 1487 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


al-. 


Morin v.’ 
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costs,*® or as to the allowance or disallowance of 
attorney’s fees.4® 

[§ 1478] p. Rulings on Motions for Venire de 
Novo, New Trial, or in Arrest of Judgment, and 
Proceedings after Judgment. A proper assignment 
of error is also necessary in most jurisdictions to 
entitle appellant or plaintiff in error to a consid- 
eration of alleged error of the trial court in its 
ruling on a motion for a yvenire de novo,‘? for a 
new trial,*® in arrest of judgment,*® to vacate or 
set aside a judgment,°° to amend the record,>* or 

other rulings in proceedings after judgment.®2 And 

in some jurisdictions, as we shall see, error must 
be assigned to the overruling of a motion for a 
new trial in order to obtain a review of errors 
occurring during the trial.®? 

[§ 1479] gq. Rulings on Motions to Quash. It is 
also held that, in the absence of an assignment of 
error, the appellate court will not consider alleged 
error in the ruling of the trial court on a motion 
to quash,°* as in overruling or denying a motion 
to quash an attachment,®> a writ of replevin,®>® a 
writ in forcible entry or detainer,®” an alternative 
writ of mandamus,°® a summons for defects there- 
in;°? or in striking a motion to quash service by 
publication.®° 

[§ 1480] r. Miscellaneous Other Errors. The 
rule that unassigned errors will not be noticed has 
also been applied to the following alleged errors or 
objections: That a statute was unconstitutional 
or invalid;** that the suit was barred by the statute 
of limitations ;°? that a contract was invalid;®* that 
a plaintiff foreign corporation had no capacity to 
transact business in the state;°* that a garnish- 
ment bond was insufficient in amount;® that the 
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verification of an affidavit: was defective;°* that, 
in an action to vacate a sale made under a trust 
deed, the trustee was not present at the sale; 
that a call for assessments on corporate stock was 
irregular ;°* that there were errors and irregulari- 
ties after the issuance of a tax deed, invalidating 


_ the deed, such errors and irregularities not being 
_ presented by the assignments of error or raised by 


the pleading ;°® that there were errors in rulings on 
exceptions to an executor’s account,” or in allowing 
or rejecting ballots in an election contest;"* or that 
the court below exceeded its power in proceedings 
after a mandate on appeal.” 

[§ 1481] 3. Exceptions to Rule—a. In General. 
To the general rule that errors not assigned will 
not be noticed there are some exceptions, either 
expressly mentioned in the statutes or rules of 
court, or, recognized by the courts without such 
express exception.** In some jurisdictions, as we 
have seen, a failure to assign errors as required 
by statute or rule of court is not a mere matter 
of form that can be waived, but is one of sub- 
stance;‘* and the court has no discretion in the 
matter except in so far-as it is given by the statute 
or rule.*° In other jurisdictions, however, the court: 
has the discretion to waive the defect and consider 
errors not assigned.”* It has also been held that, 
while the supreme court will not reverse a. case 
for errors not. called to the attention of the lower 
court and specifically assigned in the supreme court, 


nevertheless when, in passing upon the assignments 


of error properly made, it is disclosed that they 
are not well taken because of an unassigned error 
of which defendant in error must aval himself 
to defeat. the assignments made, and which the 


45. Ala.—Prestwood v. McGowan, 
148 Ala. 475, 41 S 779. 

Ga.—Durham vy. Cantrell, 103 Ga. 
166, 29 SE 708. 

Ill.—Watke v. Stine, 214 Ill. 563, 73 
NE 793 (commissioners’ fees in par- 
tition). 

Iowa.—Slage v. De Gooyer, 115 
Iowa 401, 88 NW 932. But no assign- 
ment is now required in this state. 
See supra § 1462 note 39. 

Tex.—Harris v. Monroe Cattle Co., 
84 Tex. 674, 19 SW 869; Missouri, 
ete., R. Co. v. Demere, (Civ. A.) 145 
SW 623 (judgment giving one de- 
fendant costs as against the other). 

Wis.—Schlag v. Chicago, etc., 2 
Co., 152 Wis. 165, 139 NW 756 (re- 
fusal of costs on granting of a new 
trial). 

46. Andrade v. Andrade, 14 Ariz. 
379, 128 P 813; Watke v. Stine, 214 
Ill. 563, 73 NE 793 (solicitor’s fees in 
partition); Halter v. Leonard, 223 Mo. 
286, 122 SW 706 (in suit for injunc- 


tion). 

47. Windfall Natural Gas, etc., 
Co. v. Terwilliger, 152 Ind. 364, 
NE 284. 

48. Ala.—Glass v. Meyer, 124 Ala. 
332, 26 S 890. 

Ariz.—Turner vy. Franklin, 10 Ariz. 
188, 85 P 1070. 

Til._Kankakee v. Phipps, 135 Il. 
Aen bsbs | Chicago,),,ete., i) R-) sCo. + vs 
Gitchell, 95 Ill. A. 1. 

Ind.—Jeffersonville v. Gray, 165 
Ind. 26, 74 NE 611; Caldwell v. As- 
bury, 29 Ind. 451; Terre Haute v. Fa- 
gan, 21 Ind. A. 371, 52 NE 457. 

Kan.—Bennett v. National Supply 
Co:;; 80: Kan. 437,;102,.P.511;. Binns) v. 
Adams, 54 Kan. 615, 38 P 792. 

Okl.—Turner v. Muskogee _ First 
Nat. Bank, 40 Okl. 498, 139 P 703; 
Kimbrill v. Montgomery, 28 Okl. 743, 
115 P 1013; Martin vy. Gassert, 17 Okl. 
177, 87 P 586. 

Tex.—Ft. Worth, etc, R. Co. v. 
Taylor, (Civ. A.) 162 SW 967; Inter- 


national, etc., R. Co. v. Branch, 29 
Tex. Civ. A. 144, 68 SW 338; Arm- 
strong v. Elliott, 20 Tex. Civ. A. 41, 
48 SW 605, 49 SW 635. 

See also infra § 15386 et seq. 

49. Hausler Vv. Commonwealth 
Electric Co., 240 Ill. 201, 88 NE 561 
[aff 144 Ill. A. 643]; Stitzel v. Miller, 


bone Tll. A. 401. See also infra § 
50. Traders’ Ins. Co. v. Carpenter, 


85 Ind. 350 (refusal to set aside a 
judgment by default). 
51. Goldthait v. Cincinnati, 
R. Co., 143 Ind. 356, 42 NE 687. 
52. Costs and attorney’s fees see 
supra § 1477. 
tee ee for review see supra § 


etc., 


53. See infra § 1536 et seq. 
ae See cases infra this section. 
Kratz v. Dawson, 3 Wash., T. 
100" 43° 663 

56. Nafe v. Leiter, 103 Ind. 138, 2 
NE 317. 

57. Jackson v. Warren, 82 Ill. 331: 

58. Jones.v., U. S., 135 Fed. 558, 
68 CCA 68. 

59. Baker Contract Co. v. U. S., 
204 Fed. 390, 122 CCA 566 (failure to 
specify return day). 

60. Lookabaugh v. Epperson, 28 
Okl. 472, 114 P 738. 

61. Griswold v. Guilford, 75 Conn. 
192, 52 A 742; Creteau v. Chicago, etc., 
R.,Co., 113 Minn. 418, 129 NW 855. 

62. Donnelly v. Chicago City R. 
Cos yL63) TIF -As-T. 

63. Hudson v. Yeomen of America, 
176 Ill. A. 445 (holding that, in an ac- 
tion for damages resulting from ap- 
pellee’s discharge, appellant cannot 
question the validity of the contract 
of employment, where it is not 
raised by any assignment of error). 

64. Arbuckle v. Everybody’s Gin, 
etc., Co., (Tex. Civ. A.) 148 SW 1136. 

65. Burge v. Beaumont Carriage 
Co., 47 Tex. Civ. A. 233,.105 SW 232. 

66. Zimmerman v. Kinsey, 94 Ill. 


A. 484 (in a mandamus proceeding). 
67. Kennedy v. Dunn, 58 Cal. 339. 
68. Monroe v. Ft. Wayne, etc., R- 

Co., 28 Mich. 272. 

69. Barnett v. Jaynes, 26 Colo. 279, 
57.P 703. 

70.. In re Johnston, 222 Pa. 514, 
71 A 1058. 

71. Strosnider v. Turner, 29 Nev. 
347, 90 P 581; Dennis v. Caughlin, 22 
Nev. 447, 41 P 768, 58 AmSR 761, 29 
LRA 7381. 

72. Wilson v. Calculograph Co., 
153: Fed. 961, 83°CCA: 77. 

73. See infra this and following 
sections. 

74. See supra § 1462. 

75. Carrera v. Dibrell,.42 Tex: Civ. 
A. 99, 95 SiW 628. 

Where there is an assignment not 
es with the rules see infra 

76. New London Bd. of Water 
Comrs. vy. Robbins, 82 Conn. 623, 74'% 
A 938; Monroe Nat. Bank v. Catlin, 
82. Conn. .227,. 73: A. 3s. MeCaskey 
Register Co. v. Keene, 81. Conn. 656, 
71 A. 898; Cole v.. Jerman,. 77 Conn. 
374, 59 A 425 (holding that, although 
the supreme court may of its own 
mction consider an error not as- 
signed, which is apparent on the face 
of the record, it is not bound to do 
so, and it ought not to when the 
judgment is substantially just); Ives 
ve Finch, 28: Conn. 112; Crandall. -vz 
State, 10 Conn. 339. And see cases 
infra § 1482. 

[a] Ohio.—(1) On-error to the 
district court errors not assigned 
may, not necessarily must, be-.re- 
viewed. Benson vy. Stein, 34 Oh. St. 
294; Union Ins. Co. v. McGookey, 33 
Oh. St..555. (2) And where there is 
a general assignment covering an er- 
ror apparent on the record, although 
not specifically assigned, the action 
ef the district court in considering it 
will not be reversed. Gittings v-. 
Baker, 2.Oh. St. 21. 
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supreme court must pass upon to decide the case, 


such error will be corrected.”* 


[§ 1482] b. Plain or Fundamental Errors Ap- 
parent on Record—(1) In General. 
of jurisdictions, either by reason of an express 
exception in the statute or rule of court, or be- 
cause the court has discretion in the matter, the 
appellate court will notice plain errors,’® or errors 


77. Adams v. Nebraska Sav., etc., 
Bank, 56 Nebr. 121, 76 NW 421. In 
this state, however, assignments of 
error are no longer required except 
a the brief. See supra § 1462 note 


78. U. S.—Briscoe v. Rudolph, 221 
U.S. 547, 31 SCt 679, 55 L. ed. 848; 
Columbia Heights Realty Gouin: Ru- 
dolph, 217 U. S. 547, 30 SCt 581, 54 
L. ed. 877, 19 AnnCas 854; Weems v. 
U. S,, 217 U. S. 349, 30 SCt 544, 54 L. 
ed. 793, 19 AnnCas 705; Old Nick 
Williams Co. ‘v. U.S:,) 215 U.S. 541, 
30. SCt 221, 54 L: ed. 318;. Behn. -v. 
Campbell, 205 U. S. 403, 27 SCt 502, 
51 L. ed. 857; U. S. v. Tennessee, etc., 
R. Co., 176 U. S. 242, 20 SCt 370, 44 
Ts 60. a4525-U. SS. yao Jseena, L715) Users. 
500, 20 SCt 165, 44 L. ed. 251; In- 
dependent School Dist. v. Hall, 106 U. 
S. 428, 1 SCt 417, 27 L. ed. 237; White 
v. U. S.,. 202 Fed. 501, 121 CCA 33; 
Central Impr. Co. v Cambria Steel 
Co., 201 Fed. 811, 120 CCA 121; Chi- 
cago, etc., R. Co. v. Barrett, 190 Fed. 
118, 111 CCA 158;°> Memphis v. St. 
Louis, ete., R. Co., 183 Fed. 529, 106 
CCA 75; In re Grove, 180 Fed. 62, 
103 CCA 416; U. S. v. Stone, etc., Co., 
175 Fed. 33, 99 CCA 49; Baltimore, 
etc., R. Co. v. McCune, 174 Fed. 991, 
98 CCA 561; New York L. Ins. Co. v. 
Rankin, 162 Fed. 103, 89 CCA 103; 
Stillwagon vy. Baltimore, etc., R. Co., 
PSO WeAIIOTLSENCCA 2875. US) vs 
Bernays, 158 Fed. 792, 86 CCA 52 
(construction of customs laws); San- 
taella v. Otto F. Lange Co., 155 Fed. 
719, 84 CCA 145; Morrison v. Bur- 
nette, 154 Fed: 617, 88 CCA 391 [app 
dism 212 -U. S.:291,' 29 SCt 394, 53 
L. ed. 517]; Mast v. Superior Drill 
Co., 154 Fed. 45, 83 CCA 157; Shea v. 
Nilima, 133 Fed.'209, 66 CCA 263; Re- 
liable Incubator, ete, Co. v. Stahl, 
105 Fed. 663, 44 CCA 657; Worden vy. 
California Fig Syrup Co., 102 Fed. 
334.0 42 COA 383. [rev “on other 
grounds 187 U. S. 516, 23 SCt 161, 47 
L. ed. 282]; Western North Carolina 
Land Co. v. Scaife, 80 Fed. 352, 25 
CCA 461; Andrews vy. National Fdy., 
ete., Works, 77 Fed. 774, 23 CCA 454, 
36 LRA 153 [reh den 76 Fed. 166, 22 
CCA 110, 36 LRA 139]. 

La.—State v. Balize, 38 La. Ann. 
542; Bossier v. Carradine, 18 La. Ann. 
261. 

Miss.—Lee v. Dozier, 40 Miss. 477. 

Mo.—Koontz v. Kaufman, 381 Mo, A. 
397. 

Or.—Medynski v. Theiss, 36 Or. 
397, 59 P 871; Neppach v. Jones, 28 
Or. 286, 39 P 999,42 P 519. 

[a] Supreme court of United 
States; appeal or writ of error from 
or to what courts.—(1) The rule of 
the supreme court of the United 
States permitting it to notice, at its 
option, plain errors not assigned ap- 
plies in reviewing judgments of the 
courts of the Philippine Islands, as 
well as in reviewing judgments of 
the courts of the United States. 
Behn v. Campbell, 205 U. S. 403, 27 


SCt 502;° 51 \'L. -ed: 857, And’ see 
iWeemsiry.. U. Si 210s UsSi2 349730 
Sct 544, 54 L. ed. 793, 19 AnnCas 


705. (2) It also applies on appeal 
or writ of error from or to the court 
of appeals of the District of Colum- 
bia. Columbia Heights Realty Co. v. 
Rudolph, 217 U. S. 547, 30 SCt 581, 54 
L. ed. 877, 19 AnnCas 854. And see 
Briscoe v. Rudolph, 221 U. S. 547, 31 
SCt 679, 55 L. ed. 848. 

{[b] Purpose and intent of rule.— 
(1) The proviso in the rule requir- 
ing assignments of error, permitting 
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of the record.” 


In a number 
does not mean 


it must be ‘‘a 


the court, at its option, to notice a 
plain error not assigned, “was and is 
intended, in the interest of justice, 
to reserve to the appellate court the 
right, resting in public duty, to take 
eognizance of palpable error on the 
face of the record and proceedings, 
éspecially such as clearly demon- 
strate that the.suitor has no cause 
of action.” Santaella v. Otto F. 
Lange Co., 155 Fed. 719, 724, 84 CCA 
145. (2) “The rule does not intend 
that we are to sift the record and 
deal with questions which are of 
small importance, but only to notice 
errors which are obvious upon in- 
spection and of a controlling charac- 
ter. The underlying purpose of this 
reservation in the rule is to prevent 
the miscarriage of justice from over- 
sight.” Mast v. Superior Drill Co., 
154 Fed. 45, 51, 88 CCA 157. (3) Un- 
der the discretion reserved in the 
circuit court of appeals rule as to 
noticing errors not assigned, if an 
assignment which does not comply 
with the rule has any sound merit 
and the court can be satisfied from 
the whole record that a probable in- 
justice has been done, it will be dis- 
posed to notice the error so defec- 
tively assigned; but if the error 
complained of is highly technical, the 
record indicating no probable injus- 
tice, the court will not incline to 
leniency in the enforcement of the 
rule, although, if the error had been 
correctly assigned, it might have 
felt constrained to reverse the judg- 
ment because of it. National Acc. 
Roo v. Spiro, 78 Fed. 774, 24 CCA 

[c] Discretion of court not con- 
trolled by precedent.—The provision 
in Rule No. 35 of the supreme court of 
the United States, that the court, at 
its option, may notice a plain error 
not assigned, is not a rigid rule con- 
trolled by precedent, but confers a 
discretion exercisable at any time, 
regardless of what may have been 
done at other times. Weems v. U. 
S., 217_U. S, 349, 362, 30 SCt 544, 
LL. ed. 793) 19 AnnCas 705. 

79. Ariz. —Maricopa County Vv. 
Jordan, 7 Ariz. 4, 60 P 693; Trimble 
Ve Long,- 6) Ariz. -268) 564 P iiss; 
Davis v. Dodson, 4 Ariz. 168, 35 P 
1058; Thomas v. Lane, 4 Ariz. 156, 
37 P 470; Keyser v. Shute, 3 Ariz. 
336, 29 P '386; “Wolfley “'v. Gila 
River irr, § Co.5" 3 SAriz, 2176-5 24:8 P 


Colo.—Windsor Reservoir, etc., Co. 
v. Lake Supply Ditch Co., 44 Colo. 
214, 98 P-729. 
33g on Crandall v. State, 10 Conn. 

Fla.—Prall v. Prall, 58 Fla. 496, 50 
S 867, 26 LRANS 577: Williams v. 
Peeples, 48 Fla. 316, 37 S 572; Mote 
v. Morton, 46 Fla. 478, 35 S 656; Par- 
ker v. Dekle, 46 Fla. 452, 455, 35 S 4 
[cit Cyc]; Hoodless v. Jernigan, 46 
Fla. 213, 35 S 656. In this state it 
was held that the reviewing court 
can take notice of an error of law 
appearing on the face of the record, 
but not of an error of fact unless it 
is a matter upon which an appeal or 
writ of error is based, and regularly 
assigned for error in the reviewing 
court. If there is such error in fact 
existing in the case, it must be 
brought to the notice of the circuit 
court by writ of error coram vobis 
or other proper remedy. Jordan v. 
Petty, 5 Fla. 326. 

Iowa.—Voorhees vy. Arnold, 108 
Iowa 77, 78 NW 795; Marshalltown 
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which are fundamental and apparent upon the face: 


It has been held that the excep- 


tion in the Texas statute in the case of ‘‘an error 
of law, apparent upon the face of the record,’’ 


every error which can be ascer- 


tained by looking into the record, but means that 


fundamental error, such error ag 


being readily seen lies at the base and foundation 


First Nat. Bank v. Wright, 84 Iowa 
728, 48 NW 91, 50 NW ,23. But a 
formal assignment of errors is no. 
longer necessary in this state. See 
supra § 1462 note 39. 
La.—Hernsheim vy. Board of As- 
sessors, 105 La. 473, 29 S 939; Havana 
American Co. v. Board of Assessors, 
105 La. 471, 29 S 938. In this state 
no assignment of errors is necessary 
when the case comes up with the cer- 
tificate of the clerk of the court be- 
low that the record contains a true, 
correct, and complete transcript of 
all the papers filed, of all the evi- 
dence, and all the proceedings had in 
the suit, but the civil law and prac- 
tice based upon it largely obtain. 
Hernsheim v. Board of Assessors, 
supra; Havana American Co. v. Board 
of Assessors, supra; Harrison v. 
Soulabere, 52 La. Ann, 707, 27 S 111; 
In re’ Fazende, 35 La.- Ann. 1145; 
Warfield v. Hamlet, 28 La. Ann. 814; 
Bossier v. Carridine, 18 La. Ann. 
261; Kearny v. Nixon, 17 La. Ann: 
318; Bouligny v. Fortier, 17 La. 
eae 121; State v. Giffin, 15 La. Ann. 
N. C.—Ullery v. Guthrie, 148 N. C. 
417, 62 SE 562; Wallace v. Salisbury, 
147 N. C. 58, 60 SE 713 (granting or- 
refusing injunction); Wilson v. Beau- 
fort County Lumber Cosnntdig Net Cy 
163, 42 SEH 565; Murray v. Souther-. 
land, 125 N. C. 175, 34 SE 270; Hunts- 
man v. Linville River Lumber Co,, 
122 N. C. 583, 29 SE 838; Durham Fer- 
tilizer Co. v. Black, 114 N.C. 591, 19 
SE 642; Cummings v. Hoffman, 113 
N. C. 267, 18 SE 170; Thornton v. 


Brady,. 100, N.: C. °88,° 5 -SEY 9102 
ein v; Griffin,’ 98 N.C. 120, 3° Sh) 


See eee v. Baker, 2 Oh. St. 


Pa.—Canole v. Allen, 222 Pa. 156,’ 
70 A 1053 (holding that, where a de- 
parture from established rules and 
procedure is in clear disregard of 
recognized public policy or in viola-: 
tion of statute, the supreme court, 
will notice the error whether it is as- 
signed or not, and will apply the 
rule to error in permitting a hus- 
band to testify against his wife); 
Arthurs v. Smathers, 388 Pa. 40; 
Hutchinson v. Campbell, 25 Pa. 273; 
Rodovinsky v. Roxford Knitting Co., 
5 Pa. Super. 636. 

Tenn.—Bryan v. Norfolk, etc, R. 
Co., 119 Tenn. 349, 104 SW 523; Mas- 
singdale v. Jones, 3 Hayw. 36. En- 
tire case opened up as far as ap- 
pealed. Webster v. Whitworth, (Ch. 
A.) 63 SW 290. 

Tex Guerguin, 163 SW 
10 [rev (Civ. A.) 156 SW 581]; Oar 
v. Davis, 105 Tex. 479, 151 SW 794; 
Houston Oil Co. v. Kimball, 103 Tex. 
94, 122 SW 533, 124 SW 85; San An- 
tonio Vv. Talerico, 98 Tex. 151, 81 SW 
518; Wilson v. Johnson, 94 Tex. 2725 
60 SW 242; Searcy v. Grant, 90 Tex. 
97, 37 SW 320: Pendleton v. Colville, 
49 Tex. 525; Dean v. Lyons, 47 Tex. 
18; St. Louis, ete., R. Co. v. Hamil- 
ton, (Civ. A.) 163 SW 666; Morgan v. 
Lomas, (Civ. A.) 159 SW 869; Nunn 
v. Raby, (Civ. A.) 158 SW 187;-Whit- 
ten. v. Whitten, (Civ. A.) 157 SW 277; 
Astin v. Mosteller, (Civ. A.) 152 SW 
495; Simmons Hardware Co. v. Ad- 
ams, (Civ. A.) 147 SW 1196; Austin F. 
Ins. Co. v. Brown, (Civ. A.) 147 SW 
680; Gibson v. Pierce, (Civ. A.) 146 
SW 983; Swearingen v. Myers, (Civ, 
A.) 143 SW 664; Houston, etc., R. Co. 
v. Skeeter, (Civ. A.) 98 SW _ 1064; 
Hahl v. Kellogg, 42 Tex. Civ. A. 636, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numper. 
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of the proceeding and affects the judgment neces- 
sarily,’’ 5° or, as otherwise expressed, ‘‘such mani- 
fest error as when removed destroys the foundation 
of ‘the judgment;’’* and, as a rule, an alleged 
error which depends upon an examination of the 
evidence or upon a mixed question of law and 
fact, and which requires an examination of the 
whole record, including the pleadings and the evi- 
dence or statement of facts, is not a fundamental 
error of law apparent on the record which must 
be considered without being assigned.®? It is also 
held in the federal appellate courts that in ex- 
ercising its option to notice plain errors not as- 
signed the court will not subject the opinion of 
the court below to minute scrutiny to discover 
error of law when, on the whole, it is elear that 
the facts found by that court justify the judg- 
ment,5* and that it will not sift the record and 
deal with questions of small importance.84 And 
as the error must be apparent on the record, noth- 
ing is presented for review, in the absence of an 
assignment of error, where there is no bill of. ex- 
ceptions and nothing but the record to show that 
there was a trial, verdict, and judgment.® 

[§ 1483] (2) Jurisdiction. Under the above ex- 
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ceptions, express or implied, it is very generally 


held ®° that the appellate court will, without any 
assignment of error or specification in the grounds 
or reasons of appeal, notice its own want of juris- 
diction,®* or the lower court’s want of jurisdiction 
over the subject matter.88 But this rule does not. 
apply to alleged errors in the exercise of jurisdic- 
tion by the lower court,’® or to objections to the 
jurisdiction of the lower court, such as lack of 
proper service of a lawful summons, which con- 
dition the method of the exercise of the power 
of the court and which may be waived; these re- 
quire a proper assignment of errors.°° 

[§ 1484] (3) Pleadings, Parties, and Process. 
Although the general rule is that objections with 
respect to pleadings and rulings thereon, as to par- 
ties, aud as to process must be raised by proper 
assignments of error,®! exceptions are recognized, 
in some jurisdictions. Thus, in many jurisdictions, 
under the exceptions mentioned above,®? it is held 
that no assignment of error is necessary to present 
for review the sufficiency of the declaration, bill, 
complaint, petition, answer, or plea to state a cause. 
of action or defense, or to support the judgment,?* 
and that the court will, without an assignment of 


94 SW 389; Larned First State Bank 
v. McGaughey, 38 Tex. Civ. A. 495, 
86 SW 55; Hansen v. Yturria, (Civ. 
A.) 48 SW 795; McCord v. Holloman, 
(Civ. A.) 46 SW 114. 

Va.—Saunders v. Griggs, 81 Va. 506. 

And see Marfield v. McMurdy, 25 

App. (D. °C.) 342; Anderson v. New- 
ton,, 123 Ga. 512, 51 SE 508; McCam- 
mon v. Detroit, etc., R. Co., 103 Mich. 
104, 61 NW 273; Loper v. Somers, 71 
N. J.-L. 657, 61 A 85 (under assign- 
ment of common errors). 
. [a] In Alabama no error except 
want of jurisdiction will be consid- 
ered unless assigned, and this is true 
even though the error is apparent of 
record. Tuskaloosa Cotton-Seed Oil 
Co. v. Perry, 85 Ala. 158, 4.S 635; 
Lehman v. Meyer, 67 Ala. 396. 

80. Houston Oil Co. v. Kimball, 
103 Tex. 94, 103, 122 SW 533, 124 SW 
85.. And see Wilson v. Johnson, 94 
Tex. 272, 60 SW 242; Harris v. Petty, 
66 Tex. 514, 1 SW 525; Lumkin v. 
Murrell, 46 Tex. 51; Salinas. v. 
Wright, 11 Tex. 572; Harlingen Land, 
etc., Co..v. Houston Motor Co., (Tex. 
Civ. A.) 160 SW 628; Beaumont v. 
Masterson, (Tex. Civ. A.) 142 SW 984; 
Walker v. Hardin, (Tex. Civ. A.) 142 
Sw 640; Hahl v. Kellogg, 42 Tex. 
Civ. A. 636, 94 SW 389: San Antonio 
Tract... Go., Ver Yost, .39. Tex, Civ., A. 
551, 88 SW 428; Clements v. Clem- 
ents, 18 Tex. Civ. A. 617, 46 SW 61. 

[a] Question raised by pleadings. 
—Although a question may be raised 
by the pleadings, in order to have it 
reviewed on appeal it must be pre- 
served by an assignment of error, 
where the error is not fundamental. 
Bean v. Brownwood, (Tex. Civ. A.) 
44 SW 873 [rev on other grounds 91 
Tex. 684, 45 SW 897]. 


' gl. Oar v. Davis, 105 Tex. 479, 
484, 151 SW. 794. : 
82. Houston Oil Co. v. Kimball, 


103 Tex. 94,.122 SW 533, 124 SW 85; 
Neyland v. Bendy, 69 Tex. 711, 7 SW. 
497; Sewall v. Christie, (Tex. Civ. A.) 
155 SW 994;.Beaumont v. Masterson, 
(Tex. Civ. A.) 142 SW 984; Thomp- 
son v. Cole, (Tex. Civ. A.) 126 SW 
923. 

83. Behn v. Campbell, 205 U. S. 
403, 27 SCt 502, 51 L. ed. 857. 

84. -Mast v. Superior Drill Co., 154 
Fed. 45, 83 CCA 157. : 

85. Ireton v. Pennsylvania Co., 185 
Fed. 84, 107 CCA 304. 

86. Contrary rule in some states 
see supra § 1464. ‘ Oy J 

87. Fore River Shipbuilding Co. v. 
Hage, 219 U. S. 175, 31 SCt 185, 55 


L. ed. 163; In re Martin; 201 Fed. 31, 
119 CCA 362; Netter v. Reggio, 113 
Liat 723,730 S620} Cherry: vi Cherny; 
150 Mo. A. 414, 130 SW 494; Lanius 
v. People’s Home Tel. Co., (Tex. Civ. 
A.) 160 SW 304; St. Louis Southwest- 
ern R. Co. v. Elliston, (Tex. Civ. A.) 
128 SW 675. ; 

[a] Judgment not appealable.— 
That the judgment appealed from 
is interlocutory, and hence not ap- 
pealable, is fundamental error which 
may be reviewed, although not as- 
signed. Lanius v? People’s Home 
Tel. Co., (Tex. Civ. A.) 160.SW_ 304. 

88. U. S.—Chicago, etc., R. Co. v. 
Willard, 220 U. S. 413, 31 SCt 460, 55 
L. ed. 521; Fore River Shipbuilding 
Co. v. Hagg, 219 U. S..175,:31 SCt 185, 
55 L. ed. 163; Baltimore, ete., R. Co. 
Ve "URSS7 215 U2 S2 484925 s0nSsct 
164, 54 L. ed. 292; Mansfield, ete, R. 
Co. v. Swan, 111 U.S. .379, 4 SCt 510, 
28 L. ed. 462; Teel v. Chesapeake, 
etc., R. Coi; 204 Fed. 918, 123 CCA 
240; Morrison v. Burnette, 154 Fed. 
617, 83 CCA 391 [app dism 212 U. S. 
291, 29 SCt 394, 53 L. ed. 517]; Rog- 
ers v. Penobscot Min. Co., 154 Fed. 
606, 83 CCA 380; Utah-Nevada Co.. v. 
De Lamar, 133 Fed. 113, 66 CCA 179. 

Ala.—Tuskaloosa Cotton-Seed Oil 
Co. v. Perry; 85 Ala. 158, 4 S 635; 
McDaniel v. Moody, 3 Stew. 314. 

Fla.—Williams v. Peeples, 48 Fla. 
316, 37 S.572; Parker v. Dekle, 46 Fla. 
452, 455, 35 S 4 [cit Cyc]; Hoodless 
v. Jernigan, 46 Fila.- 213, 35 S 656; 
McMillan v. Wiley, 45 Fla. 487, 33 S 
993); Florida International Impr. 
Funds v. Gleason, 39 Fla. 771, 23 S 539. 

Ind. T.—Doleman v. Muskogee, 7 
Ind. T. 234, 104 SW 601. 


Mo.—Robertson v. Robertson, 178° 


Mo. A. 478, 163 SW 266. 

ee C.—Davis v. Council, 92 N. C. 
- Or.—Weissman y. Russell, 10 Or. 
73; State v. McKinnon, 8 Or. 493. 

Tenn.—Bryan v. Norfolk, ete. R. 
Co.,; 119 Tenn. 349, 104 SW 5238; Lewis 
v. Partee,’ (Ch. A.) 62 SW 328 (want 
of jurisdiction to sign bill of excep- 
tions). 

Tex.—Holt v. Guerguin, 163 SW 10 
[rev (Civ. A.) 156 SW 581]; O’Ban- 
non v. Pleasants, (Civ. A.).153 SW 
719; Chicago, ete., R. Co. v. Anderson, 
(Civ. A.) 1830 SW 182; Ware -v. Clark, 
(Civ. A.) 125 SW 618; Glasscock v. 
Barnard, (Civ. A.) 125 SW 615; Land 
Mortg. Bank v. Voss, 29 Tex. Civ. A. 
11, 68 SW 732 (amount in contro- 
versy below amount necessary to ju- 
risdiction); Northington v. Taylor 
County, (Civ. A.) 62 SW 986 (ques- 


tion of county court’s jurisdiction of 
an appeal from the commissioners’ 
court); Richardson v. Knox, 14 Tex. 
Civ..A. 402, 37 SW 189; Cain v. Cul- 
breath, (Civ. A.) 35 SW 809. 

[a] The jurisdiction of a trial 
court must affirmatively appear from 
the transcript on appeal, and, where 
it does not, the defect, being juris- 
dictional, is fundamental in its na- 
ture, and must be noticed without an 
assignment of error. Ware v. Clark, 
(Tex. Civ. A.) 125 SW 618. 

[b] Judgment by default against 
nonresident.— Where judgment by de- 
fault was rendered against nonresi- 
dent defendants, and the record fails 
to show an appearance or waiver by 
them or service on them, so as to 
give the trial court jurisdiction, the 
appellate court will take notice of the 
error, although not specially assigned. 
Glasscock v. Barnard, (Tex. Civ. A.) 
125 SW 615. 

[c] Want of equitable jurisdic- 
tion.— Where it appears on the face 
of a bill that there is a plain and 
adequate remedy at law, and no 
ground for equitable intervention, an 
appellate court may notice such de- 
fect, although it has been ignored in 
the assignments of error and argu- 
ment, and the cause may be remand- 
ed, with directions to dismiss.’ Wil- 
liams v. Peeples, 48 Fla. 316, 37 S 
572; McMillan v. Wiley, 45 Fla. 487, 
33 S.993; Florida International Impr. 
Funds v. Gleason, 39 Fla. 771, 23.8 


89. Morrison v. Burnette, 154 Fed. 
617, 88 CCA 391 [app dism 212 U. S, 
291, 29 SCt 394, 53 L. ed. 517]; Rog- 
ers v. Penobscot Min. Co., 154 Fed. 
606, 83 CCA 380; Doleman vy. Musko- 
gee, 7 Ind. T. 234, 104 SW 601. 

90. Rogers v. Penobscot Min. Co., 
154 Fed. 606, 83 CCA 880. See supra 
§ 1468. 

91. 
1466. 

As to parties see supra § 1467. 

As to process see supra § 1468. 

See supra § 1482. 
U. S.—Reliable Incubator, ete., 
Co. v. Stahl, 105 Fed. 663, 44 CCA 657. 

Ariz.—Keyser v. Shute, 3 Ariz. 336, 
29 P 386. 

Fla.—Prall v.:Prall, 58 Fla. 496, 50 
S 867, 26 LRANS 577; Williams v. 
Peeples, 48 Fla. 316, 37 S 572 (bill in 
equity showing on its face that there 
was a plain and adequate remedy at 
law and no ground for equitable in- 
tervention); Florida Internal Impr, 
Fund v. Gleason, 39 Fla. 771, 23 S 539 
(to same point). 


As to pleadings see supra § 


1344 [80:3.] 


error, notice the objection that the judgment was 
rendered without proper pleadings or is not sup- 
ported by the pleadings;°* that 1t was erroneously 
rendered on the pleadings;®® that a general de- 
murrer was sustained where the petition stated a 
good eause of action;®® that there was error in 
sustaining a general demurrer or special exceptions 
to an answer;°? or that there was a want of neces- 
On the other hand it has been held 
is not a fundamental error to be con- 
sidered without assignment of error that a return 
upon a scire facias was defective;®® nor is want 
of proper service of process a plain error, so as 
to be noticed without assignment of error under 
The error in al- 
lowing an amendment to a pleading is not error 
apparent of record which must be considered with- 
out assignment of error, where the amendment is 
made to appear only by motion to correct the 
And it has been held that a provision of 
a decree in a suit for unfair competition requiring 


sary parties.°® 
that it 


the rule of the federal courts. 


record.” 


Sioa Sie vy. Henderson, 2 La. Ann. 
0. 

N. C.—Wallace v. Salisbury, 147 N. 
C. 58, 60 SE 713; Murray v. Souther- 
land, 125 N. C. 175, 34 SE 270. 

Or.—Wyatt v. Henderson, 31 Or. 48, 
48 P. 790; Ball v. Doud, 26 Or. 14, 37 
P 70; Carver v. Jacksoén County, 22 
Or. 62, 29 P 77; Woodruff v. Douglas 
County, 17 Or. 314, 21 P 49; Weiss- 
man v. Russell, 10 Or. 73; McKay v. 
Freeman, 6 Or. 449; Mack v. Salem, 6 
Or... 275. 

Tex.—Although earlier cases were 
to the contrary in this state (Paschal 
v. Owen, 77 Tex. 583, 14 SW 203; 
Jackson v. Cassidy, 68 Tex. 282, 4 SW 
541; Tronnier vy. Munger Improved 
Cotton Mach. Mfg. Co., (Civ. A.) 31 
SW 245), the later cases hold that 
error in sustaining or overruling a 
general demurrer to the petition, 
which is a declaration that no cause 
of action is stated, is a fundamental 
error apparent on the record, and will 
therefore be considered, although not 
assigned (San Antonio v. Talerico,: 98 
Tex. 151, 81 SW 518; Sneed v. Moodie, 
24 Tex. 159; St. Louis, etc., R: Co. v. 
Hamilton, (Civ. A.) 163 SW _ 666; 
Greene Gold-Silver Co. v. Silbert, 
(Civ. A.) 158 SW 803; Shriver v. Mc- 
Cann, * (Civ.? A.) “155 SW 3173 Han- 
kamer v. County Comrs. Ct., (Civ. 
A.) 154 SW 623; Astin v. Mosteller, 
(Civ. A.) ° 152 SW 495; Simmons 
Hardware Co. v. Adams, (Civ. A.) 
147 SW 1196, objection that a com- 
promise agreement relied upon in the 
answer was without consideration; 
Lissner v. Stewart, (Civ. A.) 147 SW 
610; Deweese v. Southwestern Tels 
ete., Co., (Civ. A.) 144 SW 732: West- 
ern Union Tel. Co. v. Saxon, (Civ. A.) 
138 SW 1091; Payne v. Godfrey, (Civ. 
A.) 129 SW 168; Stephenville, etc., R. 
Co. v. Western Coal, etc., Co., (Civ. 
A.) 127 SW 245; Montgomery v. 
Peach River Lumber Co., 54 Tex. Civ. 
A, 1438, 117 SW 1061; Steger, etc., 
Piano Mfg. Co. v. MacMaster, 51 Tex. 
Civ. A. 527, 113 SW 337; McCollum 
v. Adams, (Civ. A.) 110 SW 526; 
Galveston, ete., R. Co. v. Hennegan, 
33 Tex. Civ. A. 314, 76 SW 452, hold- 
ing that where the cause of action 
was breach of contract, and the 
pleadings and trial were in form for 
negligence, there was fundamental 
error which, although unassigned, re- 
quired reversal; Sterling v. Self, 30 
Tex. Civ. A. 284, 70 SW 238; Willard 
v.. Guttman, (Civ. A.) 43 SW 901: 
oe v. Johnson, (Civ. A.) 40 SW 


Contrary rule in other jurisdictions 
see supra § 1466. 

[a] Admission by complaint and 
reply.— But where the complaint is 
sufficient, a contention that the com- 
plaint and reply together admit an al- 
leged defense is not within the rule 
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that objections to the sufficiency of a 
complaint may be raised for the first 
time on appeal, without an assign- 
ment of error. Wyatt v. Henderson, 
31 Or. 48, 48 P 790. 

94. Reade v. Street, 122 N. C. 301, 
30 SE 124 (judgment not authorized 
by prayer); Holloway Seed Co. v. City 
Nat. Bank, 92 Tex. 187, 47 SW 95, 516 
[rev (Civ. A.) 47 SW 77]; Whitten v. 
Whitten, (Tex. Civ. A.) 157 SW 277 
(holding that, where a petition in a 
suit to recover nineteen hundred dol- 
lars alleged that eight hundred dol- 
lars of the amount was secured by a 
chattel mortgage, it was fundamental 
error to decree a foreclosure of: the 
lien for the entire amount of the 
debt); Shriver v. McCann, (Tex. Civ. 
A.) 155 SW 317; Payne v. Godfrey, 
(Tex. Civ. A.) 129 SW 168 (error in 
giving plaintiffs in trespass to try 
title judgment for the value of a 
house removed by defendant after 
erecting it on the premises, where no 
mention thereof was made in the pe- 
tition); Houston, ete., R. Co. v. Skeet- 
er, 44 Tex. Civ. A. 105, 98 SW 1064; 
Galveston, ete, R. Co. v. Hennegan, 
33 Tex. Civ. A. 314, 76 SW 452 (com- 
plaint for negligence where cause of 
action was for breach of contract); 
McCord v. Holloman, (Tex. Civ. A.) 
46 SW 114; Alamo F. Ins. Co. v. Da- 
vis, (Tex. Civ. A.) 45 SW 604. But 
compare supra § 1466. 

95. Murray v. Sutherland, 125 N. 
C. 175, 34 SE 270. 

96. Hankamer v. County Comrs. 
Ct., (Tex. Civ. A.) 154 SW 623; De- 
weese v. Southwestern Tel., etc., Co., 
(Tex. Civ. A.) 144 SW 732; Larned 
First State Bank v. McGaughey, 38 
Tex. Civ. A. 495, 86 SW 55; Willard 
v. Guttman, (Tex. Civ. A.) 43 SW 


901; Hall v. Johnson, (Tex. Civ. A.) 


40 SW 46. 
97. Astin v. Mosteller, (Tex. Civ. 
A.) 152 SW 495 (holding that, where 


the reasons assigned in special ex- 


ceptions for the insufficiency of an 
answer, if well founded, would have 
justified the sustaining of a general 
demurrer, rulings of the court there- 
on were fundamental, and could be 
considered without assignment). 

98. Russell v. Bell, 160 Ala. 480, 
49 S 314 (holding that want of indis- 
pensable parties to a suit in equity 
for partition and an accounting would 
be noticed on appeal without sugges- 
tion); Dooley v. Villalonga, 61 Ala. 


129 (omission of administrator of de- 


ceased mortgagor in suit to foreclose 
mortgage); Prout v. Hogue, 57 Ala. 
28; Goodman v. Benham, 16 Ala. 625; 
Rumeli v. Tampa, 48 Fla. 112, 37 S 
563; Mote v. Morton, 46 Fla. 478, 35 
S 656 (failure to make mortgagor’s 
heirs or devisees parties to suit to 
foreclose mortgage). 
99. Evans v. State, 25 Tex. 80. 
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defendant to account for profits, although the bill 
contained no allegation that defendant had realized 
profits, is not so plainly erroneous as to require 
consideration by an appellate court in the absence 
of an assignment of error thereon.® 

(4) Evidence and Instructions.* 
general rule the exceptions do not apply to rulings 
as to evidence or instructions, and assignments of 
error are necessary in order to entitle appellant 
or plaintiff in error to raise objection to rulings 
on evidence,’ to the sufficiency of the evidence,® or 
to instructions or failure to instruct.* 
eases, under the exceptions ‘to the general rule, it 
has been held that the court may, without as- 
signment of error, notice the objection that there 
was a plain error in the admission of evidence to 
the prejudice of appellant,’ or in clear disregard of 
recognized public policy or in violation of a stat- 
ute;® that the record clearly shows that the evi- 
dence is insufficient to justify the verdict, find- 
ings, or judgment;!° that the lower court failed 


As a 


But in some 


1. Rogers v. Penobscot Min. Co., 
154 Fed. 606, 83 CCA 380. 

2. Gordon vy. State, (Tex. Civ. A.) 
151 SW 867. And see El Paso Elec- 
tric R. Co. v. Shaklee, (Tex. Civ. A.) 
138 SW 188; and supra § 1466. 

3. Worden v. California Fig Syrup 
Co., 102 Fed. 334, 42 CCA 383 [rev on 
other grounds 187 U. S. 516, 23 SCt 
161, 47 L. ed. 282]. 

4. Peremptory instruction or di- 
rection of verdict see infra § 1486. 

&. ) Bellsy.) Union (Pac.a Ry (Co. 10s 
Fed. 366, 114 CCA 326; Kalamazoo R. 
Supply Co. v. Duff Mfg. Co., 113 Fed. 
264, 51 CCA 221; Linn y. Waller, 
(Tex. Civ. A.) 98 SW 430 (exclusion 
of evidence). See also supra § 1470. 

6. St. Louis, ete., R. Co. v. Hamil- 
ton, (Tex. Civ. A.) 163 SW 666; Peeve- 
house v. Smith, (Tex. Civ. A.) 152 
SW 1196. See supra § 1470. 

7. Missouri, etc., R. Co. v. Max- 
well, 104 Tex. 632, 1483 SW _ 1147; 
Walker v. Metropolitan St. R. Co. 
(Tex. Civ. A.) 151 SW 1142; El Paso, 
ete:,. RasCo,, Vv. eolk;, 49> Nex Civi ek. 
269, 108 SW 761 (error in assuming 
a fact in one charge and in leaving 
the question to the jury in another 
not fundamental so as to be consid- 
ered when not assigned); Washing- 
ton v. Eastham, (Tex. Civ. A.) 56 SW 
78. See supra § 1471. 

8. New York L. Ins. Co. v. Rank- 
in, 162 Fed. 103, 89 CCA 103; Evants 
v. Erdman, (Tex. Civ. 7A.) 153 SW 
929 (evidence on issue not raised by 
pleadings). 

9. Canole v. Allen, 222 Pa. 156, 70 
A 1053 (error in permitting a hus- 
band to testify against his wife). 

10. Baltimore, ete., R. Co. v. Me- 
Cune, 174 Fed. 991, “98 CCA. 561 
(where the evidence in an action for 
infringement of a patent showed that 
there was no infringement); Santa- 
ella v. Otto F. Lange Co., 155 Fed. 
719, 84 CCA 145 (recovery on contract 
void for want of consideration); Aus- 
tin F. Ins. Co. v. Brown, (Tex. Civ. 
A.) 147 SW 680 (holding that error 
in rendering judgment on an ora) 
contract of insurance, where the un- 
contradicted evidence showed that it 
was contemplated by both the insurer 
and the insured that the contract 
should be evidenced by a written pol- 
icy to be thereafter issued, and that 
one was issued, could be considered, 
regardless of assignments of error, 
being fundamental and apparent on 
the face of the record); Adams vy. 
Faircloth, (Tex. Civ. A.) 97 SW 507 
(holding that, where a note sued on 
shows on its face that it has been 
altered, and the uncontroverted_ evi- 
dence shows that this has been done, 
not only without the knowledge or 
consent of one of the makers, but at 
the instance and with the connivance 
of the payee, the error may be con- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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_to properly instruct the jury or erroneously in- 
structed them in a vital matter; that it affirma- 
tively misdirected the jury as to the law of the 
case on the undisputed facts, when a peremptory 
instruction for one of the parties should have 
been given;!? that it submitted the case to the 
jury upon an issue not raised by the pleadings;** 
or that an instruction authorized a finding for 
plaintiff on an issue not made by the pleadings. 18 
But it has been held that it is not fundamental 
‘error of law apparent on the record, within the 
meaning of the exception, for the court to admit 
secondary evidence of the execution and contents 
of a deed without preliminary proof of loss of the 
original, or to fail or refuse to submit to the 
jury a controverted question of fact.16 

[§ 1486] (5) Dismissal, Nonsuit, or Direction 
of Verdict. It has also been held, under the ex- 
ceptions to the general rule, that the court may, 
without assignment of error, consider error of the 
lower court in dismissing the suit without any 
ground appearing therefor,” in granting a judg- 
ment of nonsuit,'® in improperly directing a ver- 
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dict,1® or in refusing or failing to direct a verdict 
for defendant, where the record plainly shows that 
plaintiff was not entitled to recover.2° Ordinarily, 
however, an assignment of error is necessary, In 
order that the court may consider alleged error 
in rulings on motions to dismiss, for a nonsuit, 
or for direction of a verdict.?! 

[§ 1487] (6) Verdict, Findings or Conclusions, 
and Judgment or Decree. As a rule assignments 
of error are required for consideration of alleged 
errors with respect to the verdict, findings of fact, 
or conclusions of law,?? or to the proceedings or 
report of a referee or master,?* or in the judg- 
ment or decree, unless it is jurisdictional or other- 
wise fundamental.?* But, under the exceptions 
above referred to, it has been held in some juris- 
dictions that the appellate court will notice, with- 
out any assignment of error, a jurisdictional or 
other plain or fundamental error in the judgment 
or decree, or in the rendition or entry thereof,?® 
and that it will consider the objection that the 
special findings of facet by the trial court are in- 


sufficient to support the judgment;?° that the dam- 


sidered in the absence of an assign- 
ment of error); Hahl v. Kelloggs, 42 
Tex. Civ. A. 636, 94 SW 389; Texas, 
etc., R. Co. v. Nelson, 38 Tex. Civ. A. 
605, 86 SW 616; Clements v. Clements, 
18 Tex. Civ. A. 617, 46 SW 61 (judg- 
ment giving defendant title in tres- 
pass to try title, based upon evidence 
which fails to prove that defendant 
derives title from sovereignty of the 
soil, or that she claims under a com- 
mon source with the adverse party, 
or had prior possession). 

1l. White v. U. S., 202 Fed. 501, 
121 CCA 33 (objection that the lower 
court omitted to instruct the jury as 
to their discretion to allow or not to 
allow interest); Western North Caro- 
lina Land Co. v. Scaife, 80 Fed. 352, 
25 CCA 461 (holding that in an ac- 
tion to determine an adverse claim, 
under the North Carolina statutes, 
where the court gave a misleading 
and insufficient instruction as to the 
effect of adverse possession, the cir- 
cuit court of appeals, in view of the 
far-reaching consequences of the ver- 
dict on this issue and the special cir- 
cumstances of the trial, would exer- 
cise its discretion to notice the error, 
although not properly assigned); San 
Antonio Tract. Co. v.. Yost, 39 Tex. 
Civ. A. 551, 88 SW 428 (instruction 
authorizing a finding for plaintiff on 
an issue not made by the pleading); 
Texas, etc., R: Co. v. Nelson, 38 Tex. 
Civ. A. 605, 86 SW 616 (erroneous in- 
struction as to damages). 

12. Harper v. Dodd, 30 Tex. Civ. A. 
287, 70 SW 223. 

13. Evants v. Erdman, (Tex. Civ. 
AS) 153° Siw 929: 

14. San Antonio Tract. Co. v. Yost, 
39 Tex. Civ. A. 551, 88 SW 428. 

15. William M. Rice Inst. v. Free- 
man, (Tex. Civ. A.) 145 SW 688. 

16.. Clapp v. Royer, 28 Tex. Civ. 
A, 29, 67 SW 345. 

17.. Wolf v. Sahm, (Tex. Civ. <A.) 
135 SW 733. 

18. Queen v. Snowbird Valley R. 
Co., 161 N. GC. 217, 76 SE 682. 

19. Owens v. Corsicana Petroleum 

o., (Tex. Civ. A.) 169 SW 192; Ruth 
v. Cobe, (Tex. Civ. A.) 165 SW 530; 
Rio Grande, ete. R.BCon cy: Kinkel, 
(Tex. Civ. A.) 158 Sw 214 (where 
this rule was criticized but followed 
in deference to earlier cases); Hough 
Vi Bink) (tex) Civ. Ay) 141 Sw 147; 
Southern Pine Lumber Co. v. Arnold, 
(Tex. Civ. A.) 139 SW 917 [reh den 
(Give CA) 139 aSiWe TA67al <Olivarrighy: 
Western Union Tel. Co., (Tex. Civ. 


A.) 116 SW 392 [cit Searcy v. Grant, 
90 Tex. 102, 37 SW 320]. But see 
supra § 1473. 

20. Baltimore, etc., Co. v. Mc- 


Cune, 174 Fed. 991, 98 POCA 561 (in 
[3C. J.-85] 


an action for infringement of a pat- 
ent, where it appeared that there was 
no infringement); Santaella v. Otto 
F. Lange Co., 155 Fed. 719, 84 CCA 145 
(where it appeared that there was 
no right to recover on a contract be- 
eause of want of consideration and 
mutuality); Harner v. Dodd, 30 Tex. 
Civ. A. 287, 70 SW 223. 

[a] But where the judgment rests 
upon two theories, and there was evi- 
dence to support one of them, and no 
complaint is made as to the action of 
the court in submitting that issue to 
the jury, the court’s failure to direct 
a verdict on the other issue is not a 
fundamental error reviewable in the 
absence of a proper assignment of 
error. Moore v. Brown, 27 Tex. Civ. 
A. 208, 64 SW 946. 


21. See supra § 1473. 

22. See supra § 1474. 

23. See supra § 1475. - 

24. Guy v. Edmundson, (Tex. Civ. 
A.) 135 SW 615; Owens v. Vander 
Stucken, (Tex. Civ. A.) 133 SW 491; 


Hamiiton v. Kegley, 57 Tex. Civ. A. 
159, 122 SW 304 (holding that there 
was no fundamental error apparent 
of record which could be considered, 
in the absence of assignments of er- 
ror, where a judgment, for the full 
amount of the claim, made no pro- 
vision for application: in payment of 
it of money paid by defendant to 
plaintiff pending the litigation, plain- 
tiff’s testimony showing, without any- 
thing to controvert ft, that, on filing 
his amended petition, he paid it into 
the registry of the court, where it 
was still held, there being nothing 
to prevent defendant’s withdrawing 
it and applying it on the judgment, 
plaintiff having lost all power and 
pe over it). See also supra § 

25. Us Sa v. epernaysril> Seed. 779125 
86 CCA 52; Santaella v. Otto F. Lange 
Coy, bb) Beds, 719, 84 (C@ Ar 45s) And 
see Onslow County v. Tollman, 145 
Fed. 753, 76 CCA 317 (where, how- 
ever, the court declined to consider 
such an error, because in the argu- 
ment counsel stated that another 
question was the only one desired to 
be raised on the appeal); Parker v. 
Dekle, 46 Fla. 452, 455, 35 S 4 [cit 
Cyc]; Reade v. Street, 122 N. C. 301, 
30 SE 124; Holt v. Guerguin, (Tex.) 
163 SW 10 [rev (Civ. A.) 156 SW 
581] (error of trial court in attempt- 
ing to cancel a deed to land located 
in a foreign country); Whitten v. 
Whitten, (Tex. Civ. A.) 157 SW, 277; 
Drummond vy. Lewis, (Tex. Civ. A.) 
157 SW 266 (holding that it was 
fundamental error of law, apparent 
on the record, which must be noticed, 
although not assigned, in order to 


render judgment in trespass to try 
title, that plaintiff, who did not ap- 
pear either in person or by attorney, 
take nothing, where defendant merely 
filed a general demurrer and pleas of 
not guilty and limitations, the only 
proper judgment to be rendered in 
such case being a judgment of dis- 
missal for want of prosecution); 
Shriver v. McCann, (Tex. Civ. A.) 155 
SW 317; Gibson vy. Pierce, (Tex. Civ. 
A.) 146 SW 983; Freeman v. Garvin 
Bank, (Tex. Civ. A.) 145 SW 685 (judg- 
ment in favor of a third person on a 
contract of indemnity inuring only to 
the benefit of the indemnitee); West- 
ern Union Tel. Co. v. Saxon, (Tex. Civ. 
A.) 1388 SW 1091; Pavne v. Godfrey, 
(Tex. Civ. A.) 129 SW 1638; Houston 
Oil Co. v. Gallup, 50 Tex. Civ. A., 369, 
109 SW 957 (holding that, where the 
record shows that the defeated party 
excepted to the*judgment when ren- 
dered, and assigned as error the rul- 
ings of law made the basis of the 
judgment against him, and the court 
on appeal reaches the conclusion, on 
proper assignments of error, that the 
basis for a recovery against him did 
not exist, the judgment cannot stand, 
although the assignments of error do 
not go specifically to the judgment it- 
self, the error in such case being tas 
damental); Houston, ete, R. Co. 
Skeeter, 44 Tex. Civ. A. 105, 98 sw 
1064; Galveston, ete., R. Co. v. Hen- 
negan, 33 Tex. Civ. A. 314, 76 SW 
452; Hollywood v. Wellhausen, 28 
Tex. Civ. A. 541, 68 SW 329. 

[a] Judgment in favor of person 
not a party.—Where a judgment is 
rendered in favor of plaintiff and an- 
other not a party, as partners, the er- 
ror is fundamental, and will be con- 
sidered, although not assigned, on ap- 
peal from a judgment dissolving an 
injunction against cntoresment of the 
judgment. Houston, etc, R. Co. 
ar ieee 44 Tex. Civ. A. 105, 98 sw 
1 i 


Judgment rendered without proper 
pleadings or not supported by plead- 
ings see supra § 1484. 

26. Chicago, etc., R. Co. v. Barrett, 
190 Fed. 118, 111 CCA 158; Ullery v. 
Guthrie, 148 N. C. 417, 62 SH 5525 
Wilson v. Beaufort County Lumber 
Co., 131 N. C. 163, 42 SE 565; Delozier 
v. Bird, 123 N. C. 689, 31 SE 834; Belt 
v. Cetti, 53 Tex. Civ. A. 102, 118 SW 
241; Hahl v. Kellogg, 42 Tex. Civ. A. 
636, 94 SW 389. 

fa] In North Carolina an appeal 
from a judgment is a sufficient as- 
signment of error to the judgment 
and raises the question whether it is 
justified by the facts found or ad- 
mitted, since no exception or assign-~ 
ment of errors is necessary to a re=- 


~ 
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ages are excessive, where the award was based 
on a mathematical computation,?? or on an other- 
wise clearly erroneous basis;** that the verdict 
and judgment following it did not settle the mat- 
ter in controversy;7? that the conclusion of a mas- 
ter and the decree rendered thereon are, as a mat- 
ter of law, not justified by the facts found by 
him;*° or in some jurisdictions, as we have seen, 
that the record clearly shows that the evidence is 
insufficient to justify the verdict, finding, or judg- 
ment.*+ On the other hand it has been held that 
the court would not consider, as fundamental error 
of law apparent on the record, and without an 
assignment of error, alleged error in rendering 
judgement against defendants jointly and severally, 
although the verdict was against them jointly,*? or 
in directing that the judgment should bear interest 
at the contract instead of the legal rate;%* error 
in giving one defendant costs as against the other ;** 
error of the trial court, in an action to recover 
land, in finding that a bond for title, which it was 
claimed had been lost, had been executed by plain- 
tiff’s ancestor, the common source of title, to de- 
fendant’s grantor; or refusal of an intermediate 
appellate court to reverse or reform a judgment in 
partition so as to allow a life estate to a defendant 
who had made no claim thereto.*¢ 

[§ 1488] (7) Miscellaneous Errors. It has also 
been held that the appellate court may consider the 
defense of laches, although not made the subject 
of an assignment of errors;*’ that it may consider, 
in an action to set aside an execution sale, the 
objection that the land was sold at a grossly in- 
adequate price;*® and that an objection that a 
compromise agreement relied on was without con- 
sideration, being fundamental and apparent of 
record, will be reviewed, although not assigned.®® 
And it has been held that the court will not con- 
sider, without assignment of error, as a funda- 
mental error of law apparent on the record, the 
objection that a plaintiff foreign corporation had 
no capacity to do business in the state,*® or that 
a garnishment bond lacked a few dollars of being 
for the statutory amount;* nor will the appellate 
court, in a suit to foreclose a tax lien, consider 
without an assignment of error the question of 
the sufficiency of the description of the property 
on the assessment sheets or tax rolls.4? 

[§ 1489] c. Case Submitted on Agreed State- 


APPEAL AND ERROR 


ment. 


judgment or decree rendered in a case submitted 
on an agreed statement of facts, as the appeal 
brings up the entire record and is in itself a 
sufficient assignment of error.t? It has also been 
held that, where, on appeal from a judgment, the 
parties have agreed on the question on which the 
determination of ‘the case was to be made to de- 
pend, error is thereby impliedly assigned, and no 
further assignment is necessary to enable the ap-’ 
pellate court to consider it.*4 

[§ 1490] d. Case Advanced for Hearing on Sug- 
gestion of Delay. In Texas where a case on appeal 
is advanced and set down for hearing on appellee’s 


motion suggesting an appeal for delay, or where 


appellee moves for an affirmance with damages for 
delay, this opens up the entire record and requires 
that any errors apparent on the record shall be 
revised, although not assigned.4® 

[§ 1491] e. Injunction. In Texas a statute pro- 
vides that the case on appeal from an interlocutory 
order granting or refusing an injunction may be 
heard and determined on the bill and answer and. 
such affidavits and evidence as may have been 
admitted by the trial judge, and in such case no 
assignment of error need be filed.4° But assign- 
ments of error in the record may be looked ‘to 
in considering the objections made to the order, 
and it is immaterial that they do not comply with 
the rule as to assignments of error.47 : 

[§ 1492] f. Certiorari. In Michigan it has been 
held that special assignments of error are not re- 
quired in certiorari cases which are removed to 
the supreme court by writ of error, those assign- 
ments contained in the affidavit of certiorari being 
all that are necessary.*® 

[§ 1493] _g. Habeas Corpus. In Minnesota as- 
signments of error are not required on appeal to 
the supreme court in habeas corpus proceedings, 
as the statute provides that such an appeal shall 
be heard summarily and tried in the same manner 
as if the writ originally issued out of such court, 
and the rule requiring assignments of error does 
not apply.*® 

[§ 1494] 4. On Appeal from Intermediate Court. 
In some jurisdictions, on appeal from or writ of 
error to an intermediate appellate court, the stat- 
utes or rules of court require a new assignment 


view of errors apparent on the face 
of the record proper. Register v. 
Tidewater Power Co., 165 N. C. 234, 
81 SE 326; American Soda Fountain 
Co. v. Shell, 160 N. C. 529, 76 SE 631; 
Ullery v. Guthrie, 148 N. C. 417, 62 
SE 552; Delozier v. Bird, 123 N. C. 
689, 31 SE 834; Reade v. Street, 
122 N. C. 301, 30 SE 124; Cummings 
Vv.- Hoffman, 1113) Nv GC. 267,218 SE 
170. 

27. Chicago, etc., R. Co. v. Howell, 
(Tex. Civ. A.) 166 SW 81. 

28. Handy v. Roberts, (Tex. Civ. 
A.) 165 SW 37. 

29. Provident Nat. Bank v. Webb, 
(Tex. Civ. A.) 128 SW 426. 

30. Central Impr. Co. v. Cambria 
Steel Co., 201 Fed. 811, 120 CCA 121. 

31. See supra § 1485. 

32. Lloyd v. American Nat. Bank, 
(Tex. Civ. A.) 158 SW 785. 

83. Lloyd v. American Nat. Bank, 
(Tex. Civ. A.) 158 SW 785. 

34. Missouri, ete, R. Co. v. De- 
mere, (Tex. Civ. A.) 145 SW 623. 


35. Searcy v. Grant, 90 Tex. 97, 37 
SW 320. 

86. Oar v. Davis, 105 Tex. 479, 151 
Sw 794. 


87. Shea v. Nilima, 133 Fed. 209, 
66 CCA 263. 

38. Atcheson y. Hutchison, 51 Tex. 
223 (sale for a little over seven hun- 
dred dollars of land worth ten or 
twelve thousand dollars). 

39. Simmons Hardware Co. v. Ad- 
ams, (Tex. Civ. A.) 147 SW 1196. 

40. Arbuckle v. Everybody’s Gin, 
etc., Co., (Tex. Civ. A.) 148 SW 1136. 


41. Burge vy. Beaumont Carriage 
ite 4 aiMex: Civ. sfAS9 223 0b SW 
42. Turner vy. Houston, 21 Tex. 


Civ. A. 214, 51 SW 642. 

43. In re Davidson, 21 Cal. A. 118, 
181 P 67 (holding that, where, on 
the hearing of an administrator’s pe- 
tition for distribution, the matter is 
submitted on an agreed statement of 
facts covering all jurisdictional mat- 
ters necessary to support a decree of 
distribution, as well as all the facts 
upon which the respective rights of 
the ,parties depend, such statement 
has the force and effect of an unat- 
tacked finding of facts by the court, 
and no assignment of errors is neces- 
sary to the consideration of an ap- 
peal from the decree of distribution); 


Mershon v. Morris, 148 N. C. 48, 61 
SE 647; Wallace v. Salisbury, 147 N. 
C. 58, 60 SE 713; Upper Appomattox 
Co. v._ Buffaloe, 121 N. C. 37, 27 SH 
999; Davenport v. Leary, 95 N. G 
ek Chamblee vy. Baker, 95 N. C. 
44. Wilson v. Johnson, 94 Tex. 272, 
60 SW 242 (where the agreed state- 
ment was approved by the court). 
45. Riges v. Horde, 25 Tex. Suppl. 
456, 78 AmD 584; Ft. Worth, etc., R. 
Co. v. Hadley, 38 Tex. Civ. A. 599, 86 
SW 932; Watzlavzick v. Oppenheimer, 
38 Tex. Civ. A. 306, 85 SW 855; Conti- 
nental Fire Assoc. v. Bearden, 29 Tex. 
Civ. A. 569, 69 SW 982; Hansen v. 


Yturria, (Tex. Civ. A.) 48 SW 795; 
Ree: v. Starr, (Tex. Civ. A.) 42 SW 
46. Lilly v. Houston Heights, 


47. Holbein v. De la Garza, (Tex. 
Civ. A.) 126 SW 42. 

48. Chicago, etc., R. Co. v. Camp- 
bell, 47 Mich. 265, 11 NW 152. 

49. State v. Riley, 116 Minn. 1, 
133 NW 86. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


In some jurisdictions no particular assign-_ 
ment of errors is necessary on appeal from a 


ess 
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of errors as in cases brought up for review from 
other courts;>° and the supreme court cannot review 
the judgment of the intermediate appellate court’ 
on errors not properly assigned in the latter court.®+ 
It is not necessary, however, in some states, to 
reassign errors of the trial court, but under the 
general assignment that the intermediate appel- 
late court erred in affirming the judgment of the 
trial court every question reviewable in the su- 


50. Colo.—Munn y. Corbin, 24 Colo. 
381, 51 P 1002. 

Ill— Hausler v. Commonwealth 
Hlectric Co., 240 Ill. 201, 88 NE 561; 
De Grasse v. H. W. Gossard Co., 236 
Tll. 738, 86 NE 176; Expanded Metal 
Fireproofing Co. v. Boyce, 233 Ill. 284, 
84 NE 275; Kominski v. Peo., 219 Ill. 
595, 76 NE 717; Schaeffer v. Burnett, 
217 Ill. 84, 75 NE 440; Anglo-Wyo- 
ming Oil Fields v. Miller, 216 Ill. 272, 
74 NE 821; Avttna L. Ins. Co. v. San- 
ford, 197 Ill. 310, 64 NE 377; Peter- 
son v. Gibson, 191 Ill. 365, 61 NE 127, 
85 AmSR 263, 54 LRA 836; Benneson 
v. Savage, 119 Ill. 135, 11 NE 66. 

Ind.—Galey v. Mason, 174 Ind. 158, 
91 NE 561, AnnCas1912C 1290 (hold- 
ing that the only way in which to 
present in the supreme court a ques- 
tion as to the correctness of sustain- 
ing a motion to dismiss an appeal to 
the circuit court is to assign the rul- 
ing as independent error in the su- 
preme court); Heshion v. Scott, 94 
Ind. 570; McKibben v. Moriarity, 77 
Ind. 600; Linsman v. Huggins, 44 Ind. 
474 (the last three cases holding that 
an assignment of errors in the su- 
preme court on appeal from a deci- 
sion of the general term of the su- 
perior court must go to the action 
of the general term and not to the 
rulings of the special term). 

Pa.—Garrett v. Turner, 235 Pa. 383, 
84 A 354; Gibson v. Bessemer, etc., 
R. Co., 226 Pa. 198 75 A 194, 27 LRA 
NS 689, 18 AnnCas 535 (assignments 
must allege error in the intermediate 
court, and not in the trial court); 
Mellick v. Pennsylvania R. Co., 203 
Pa. 457. 53 A 340. 

Tex.—Tarrant County v. Rogers, 
104 Tex. 224, 185 SW 110, 136 SW 
255; Et. Worth, etc. R. Co. v. Rob- 
értson, 131 SW 400; Galveston, etc., 
R. Co. v. Riggs, 101 Tex. 522, 109 SW 
864; Smith v. Texas, etc., R. Co., 101 
Tex. 405, 108 SW 819; Texas Co. v. 
Stephens, 100 Tex. 628, 103 SW 481; 
Ellis v. Le Bow, 96 Tex. 532, 74 SW 
528; Link v. Houston, 94 Tex. 378, 59 
SW 566, 60 SW 664; Homes v. Hen- 
rietta, 91 Tex. 318, 42 SW 1052; Child- 
ress v. Smith, 90 Tex. 610, 38 SW 
518, 40 SW 389; San Antonio, etc., R. 
Co. v. Choate, 90 Tex. 81, 35 SW 472; 
Hilliard v. White, 88 Tex. 591, 32 SW 


525. 

fa] But in Kentucky, on appeal to 
the court of appeals from the su- 
perior court, the original record goes 
to the court of appeals and no as- 
signment of errors other than that 
used in the superior court is either 
necessary or allowable. Emerson v. 
Dye, 81 Ky. 660, 5 KyL 734; Boaz v. 
Milliken, 4 Kyl 700. , / 

[b] Appeal from territorial to 
United States supreme court.—The 
assignment of errors on appeal from 
the district court to the supreme 
court of a territory ‘will not be ac- 


cepted by the supreme court. Be- 
nites v. Hampton, 123 U. S. 519. 
* 51. Hausler Vv. Commonwealth 


Wlectric Co., 240 Ill. 201, 88 NE 561; 
Anglo-Wyoming Qil Fields v. Miller, 
216 Ill. 272, 74 NH 821; Taylor v. 
Pierce, 174 Ill. 9, 50 NE 1109; Indiana 
Millers’ Mut. F. Ins. Co. v. Peo., 170 
Ill. 474, 49 NE 364; Hyslop vy. Finch, 
99 Ill. 171; Lichtenstadt v. Rose, 98 
Tll. 643: Thayer v. Peck, 93 Ill. 357; 
U. S. Express Co. v. Meints, 72 Ill. 
293: Wilson v. Vance, 55 Ind. 584; 
Emerson v. Dye, 81 Ky. 660, 5 Kyl 
734; Randall v. Turner, 17 Oh. St. 
262; Davis v. Hines, 6 Oh. St. 473; 
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Tarrant County v. Rogers, 104 Tex. 
224, 135 SW 110, 136 SW 255; Hous- 
ton Oil Co. v. Kimball, 103 Tex. 94, 
122 SW 533, 124 SW 85 (unless there 
is fundamental error of law apparent 
on the _ record). See Bartges v. 
O’Neil, 13 Oh. St. 72. 

52. Carney v. Marquette Third 
Vein Coal Min. Co., 260 Ill. 220, 103 
NE 204; Van Cleft v. Chicago, 240 Ill. 
318, 88 NE 815, 130 AmSR 275, 23 
LRANS 636; Patterson v. Scottish 
American Mortg. Co., 107 Ind. 497, 8 
NE 554; Rotach v. McCarty, 102 Ind. 
461, 1 NE 288; Hereth v. Hereth, 100 
Ind. 35; Heshion v. Scott, 94 Ind. 
570; Deitch v. Demott, 89 Ind. 601; 
Leary v. Smith, 81 Ind. 90; Beineke v. 
Wuregler, 77 Ind. 468; Kirkland v. 
Stumph, 73 Ind. 514; State v. Terre 
Haute, ete., R. Co., 64 Ind. 297; Mil- 
ler v. State, 61 Ind. 503; Alexander v. 
Northwestern Christian Univ., 57 Ind. 
466; Johnson v. Kohl, 55 Ind. 454; 
Selking v. Jones, 52 Ind. 409; Huff- 
man v. Indiana Nat. Bank, 51 Ind. 
394; Russell v. Harrison, 49 Ind. 97; 
Thurston v. Boardman, 48 Ind. 426; 
Bush v. Grover, etc., Sewing Mach. 
Co., 48 Ind. 258; Munson vy. Lock, 
48 Ind. 116; Cline v. Love, 47 Ind. 
258; Carpenter v. Sigler, 47 Ind. 202; 
Indianapolis Mfg., ete, Union v. 
Cleveland, etc., R. Co., 45 Ind. 281; 
Linsman v. Huggins, 44 Ind. 474; 
Wilson v. Harrison, 44 Ind. 468; Van 
Dusen y. Kindleburger, 44 Ind. 282; 
Farman v. Ratcliff, 42 Ind. 537; Wes- 
ley v. Milford, 41 Ind. 413; Carney v. 
Street, 41 Ind. 396. 

[a] But in Pennsylvania, on ap- 
peal from a judgment of the superior 
court affirming a judgment of the 
court of common pleas, it is not 
proper practice merely to assign as 
error that the superior court erred 
in affirming the judgment of the court 
below, but the assignments filed in 
the superior court to the judgment of 
the court of common pleas should be 
set forth, and the alleged error in 
acting upon those assignments should 
be specified. Garrett v. Turner, 235 
Pa. 383, 84 A 354; Mellick v. Pennsyl- 
vania R. Co., 203 Pa. 457, 53 A 340. 

53. See supra § 1462 et seq. 

Exceptions to rule see supra § 1481 
et seq. 

54. U. S.—Stevenson y. Barbour, 
140 U. S. 48, 11 SCt 690, 35 L. ed. 338. 

Ala.—Malaney v. lLadura Cons. 
Mines Co., 65 S 666; Pettibone-Taylor 
Co. v. Farmers’ Bank, ete. Co., 156 
Ala. 140, 46 S 751; Eubanks v. State, 
155 Ala. 180, 45 S 57; McNeill v. Kyle, 
86 Ala. 338, 5 S 461; Hudgins v. 
Pickens County, 9 Ala. A. 228, 62 S 

Bs 

Ariz.—Gardiner vy. Gardiner, 7 Ariz. 
73, 60 P 875; Maricopa County v. 
Jordan, 7 Ariz. 4, 60 P 693; Trimble 
v. Long, 6 Ariz. 268, 56 P 731; Daggs 
v. Field, 6 Ariz. 47, 52 P 773; Dagegs 
Vv. Hoskins,” 5, Ariz, 236; 52 P 350; 
pute v. Putnam, 3 Ariz. 182, 24 P 

Ark.—Memphis, ete, Plank-Road 
Co. v. Sullivan, 17 Ark. 529; State 
Bank v. Conway, 13 Ark. 344. 

Cal.—Edmondson y. Alameda Coun- 
ty, 24 Cal. 349. 

_ Fla.—Stowe v. Mapes Formula, etc., 
Guano Co., 21 Fla. 153 (where no er- 
rors appear in record). 

Ill.— Lancaster vy. Waukegan, etc., 
R. Co., 132 Til. 492, 24 NE 629; Buck- 
ley v. Eaton, 60 Ill. 252; Devine v. 
Wold, 153 Ill. A. 74; Haagen yv. Globe 
Printing Co., 128 Ill. A. 307; Maroni 
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preme court under errors assigned in the interme- 
diate court may be considered.®? 

[§ 1495] 5. Effect of Failure to Make or File 
Assignment of Errors. 
eral rule is that the court will not consider any 
errors except those assigned or specified.®*. If there 
is no assignment of error at all, or no sufficient 
assignment, the appellate court, as a general rule, 
will either affirm the judgment ** or dismiss or quash 


As we have seen, the gen- 


v. Paitson, 128 Ill. A. 205; Barker v. 


Smith, 116 Ill. A. 66; Baldwin v. 
Schwall, 106 Ill. A. 16; Cessna v. 
Benedict, 98 Ill. A. 440; Kniel v. 


Spring Valley Coal Co., 96 Ill. A. 411; 
Nortman v. Samonski, 85 Ill. A. 353; 
Hammond v. Doty, 84 Ill. A. 19 [aff 
184 Ill. 246, 56 NH 371]; McDavitt v. 
Boyer, 83 Ill. A..144; Comstock-Castle 
Stove Co. v. Baldwin, 63 Ill. A. 255 
[rev on other grounds 169 Ill. 636, 48 
NE 723]; Graham vy. Keene, 34 Ill. A. 
87 [aff 143 Ill. 425, 32 NE 532). 

Ind.—Lane v. Holman, 18 Ind. 312; 
Morrison vy. Weaver, 7 Ind. 705. 

Iowa.—Sunley v. Metropolitan L. 
Ins. Co., 105 NW 408; Anderson v. 
Brown, 98 NW 274; Bradley v. John- 
son, 67 lowa 614, 25 NW 830; Duke v. 
Baugh, 62 Iowa 757, 17 NW 31; Bird 
v. Bird, 49 Iowa 692; Houghland v. 
Thompson, 48 Iowa 706; Munger vy. 
Gregg, 48 lowa 696; Twogood v. Reily, 
48 Iowa 546; Fuller v. Schwartz, 47 
Iowa 711; Barber v. Tryon, 47 Iowa 
700. But in this state a formal as- 
Signment of errors is no longer re- 
quired. See supra § 1462 note 39. 
ape oes v. Garnett, 4 KyL 

8. ; 

Pee Sec oe v. Hynes, 8 La. Ann. 
od. 

Minn.—Day v. Hibert, 68 Minn. 499, 
71 NW 615; Rushfeldt v. Share, 37 
Minn. 282, 33 NW 791; Freeman v. 
Rhodes, 86 Minn. 297, 30 NW 891. 

Mo.—Washburn vy. Eaton, 45 Mo. 
566; Meyer v. Evans, 45 Mo. 32; Ruch 
v. Jones, 31 Mo. 592; Thompson v. 
Richardson, 12 Mo. 576; State v. 
Lades, 19 Mo. A. 273; Wall v. Ryan, 
15 Mo. A. 575; Ward v. Davidson, 13 
Mo. A. 573 [rev on other grounds 89 
Mo. 445, 1 SW 846]; Sass v. Black- 
man, 8 Mo. A. 565; Schaeffer v. 
Schmidt, 6 Mo. A. 571; State v. Nu- 
gent, 6 Mo. A. 571; Williams v. Smith, 
5 Mo. A. 597; Smith v. Babcock, 3 Mo., 
A. 595. 

N. M.—Hubbell v. Armijo, 18 N. M. 
68, 133 P 978; Acequia Madre v. 
Meyer, 17 N. M. 371, 128 P 68. 

N. C.—Wheeler vy. Cole, 164 N. Cc. 
378, 80 SE 241; McDowell v. J. S. 
Kent Co., 153 N. C. 555, 69 SE 626; 
Pegram v. Hester, 152 N. C. .765, 68 
SH 8; Smith vy. Globe Home Furni- 
ture Mfg. Co., 151 N. G. 260, 65. SH 
1009; Wilson v. Wilson, 125 N. C. 
525, 34 SH 685; Collins v. Young, 118 
IN. Cy. 265, 23 SH 1005; Taylor ‘vi 
Plummer, 105 N. C. 56, 11 SH 266. 

N. D.—O’Brien v. Miller, 4 N. D. 
308, 60 NW 841; Globe Inv. Co. v. 
Boyum, 3 N..D. 538, 58 NW 339. 

Oh.—Wells v. Martin, 1 Oh. St. 386. 

Pa.—Wilson v. Keller, 195 Pa. 98, 
45 A 682; Barlott v. Forney, 187 Pa. 
301, 41 A 47. 

Ss. D.—Williams Bros. Lumber Co. 
v. Kelly, 23 S. D. 582, 122 NW 646. 

Tex.—Thompson vy. Howard, (Civ. 
A.) 154 SW 1065; Biggs v. Blount, 
(Civ. A.) 151 SW 1114; Peacock v. 
Moore, (Civ. A.) 125 SW 943; Durham 
Va Garrett; (Civ. ASU 2. Swen man: 
Newman v. Satterwhite, (Civ. A.) 118 
SW 1145; Smith vy. Smith, (Civ. A.) 
107 SW 888; Renshaw v. Brennand, 
(Civ. A.) 96 SW 1099; Cano v. Gal- 
veston, etc., R. Co., (Civ. A.) 57 SW 
692; Tronnier v. Munger Improved 
Cotton Mach. Mfg. Co., (Civ. A.) 31 
SW 245. 

Utah.—Ferris v. Modern Woodmen 
of America, 29 Utah 309, 81 P 141. 

Wash.—Starr v. Long Jim, 59 
Wash. 190, 109. P 810 (failure to as- 
sign new errors on second appeal). 
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the appeal or writ of error,®° according to the cir- 
cumstances and the practice in the particular juris- 
diction, unless, in some jurisdictions, there is a 
plain or fundamental error apparent on the rec- 
In some jurisdictions, however, the statute 
or the rules of court expressly except cases in which 


ord.°® 


[a] On appeal from intermediate 
appellate court.—Heshion v. Scott, 94 
Ind. 570; McKibben v. Moriarity, 77 
Ind. 600; Linsman y. Huggins, 44 Ind. 
474. : 

55. U. S.—Rowe v. Phelps, 152 U. 
S87 14 -SCt 632,38 ed. 36os" in 
re Olson, 100 Fed. 10, 40 CCA 247. 

Ariz.—Wolfley v. Gila River Irr. 
Go 3 Ariz, 176524 P25 7. 

Cal.—Williams v. Hall, 24 Cal. 156. 

Fla.—Florida Cent. R. Co. v. Pea- 
cock, 44 Fla. 176, 33 S 247; Gale v. 
Anderson, 43 Fla. 444, 31 S 350; Fer- 
ris v. Spafford, 43 Fla. 310, 31 S 346; 
Jones v. Bryan, 43 Fla. 149, 29 S 535. 
Insufficient showing to support mo- 
tion to dismiss see Thomas v. Price, 
56 Fla. 694, 48 S 17. 

Ga.—Montgomery v. Reynolds, 124 
Ga. 1053, 53 SE 512; Atlantic, etc., 
R. Co. v. Penny, 119 Ga. 479, 46 SE 
665; Jackson vy. Fitzpatrick, 114 Ga. 
364, 40 SE 234; Bond v. Winn, 113 Ga. 
18, 38 SE 328; Williams v. Augusta 
So. R. Co., 98 Ga. 392, 27 SH 557; 
Sewell v. Conkle, 64 Ga. 436; Mc- 
Clendon vy. Temple Cotton Oil Co., 13 
Ga. A. 487, 79 SE 361; Duberry v. 
Kicklighter, 12 Ga. A. 584, 77 SE 914; 
Hilburn vy. Scott Banking Co., 7 Ga. A. 
650, 67 SE 8388. 

Tll.— Smith v. Dellitt, 244 Tll. 75, 91 
NE 94; East Peoria v. Lake Erie, etc., 
R. Co., 237 Ill. 93, 86 NE 634; Bur- 
rall v. American Tel., etc., Co., 217 
Tll. 189, 75 NE 461; Keesler v. Wash- 
burn, 154 Ill. A. 276; Butters v. Chi- 
cago, ete., R. Co., 154 Ill. A. 275; Peo. 
v. Sterne, 119 Ill. A. 466; Chicago 
City R. Co. v. Smith, 82 Ill. A. 305; 
Marine Bank Co. v. Mallers, 58 Iil. 
A. 232. The supreme court will dis- 
miss a direct appeal or writ of error 
from or to the superior court based 
upon the ground that a constitutional 
question was involved in the trial 
court, where such question is not pre- 
served in the record and the ruling 
of the court thereon assigned as er- 
ror. Griveau v. South Chicago City 
Rm. Co., 213111) 633, 73 NE 3095 2 Ann 
Cas 24. And see Masonic Fraternity 
Temple Assoc. v. Chicago, 217 Ill. 58, 
75 NE 439; Skakel v. Peo., 188 Ill. 
291, 58 NE 1008. 

Ind.—Hawkins v. McDougal, 126 
Ind. 544, 25 NE 708; Harbin v. Ket- 
ron, 94 Ind. 146; Deputy v. Hill, 85 
Ind. 753 Pruitt -v. Edinburg, etc., 
Turnp. Co., 71 Ind. 244; Elder v. Sid- 
well, 66 Ind. 316; Pahmeyer v. Grov- 
ermdan, 60 Ind. 7; State v. Blicken- 
staff, 56 Ind. 78; Eddy v. Eddy, 47 
Ind. 133; Ex p. Dunham, 45 Ind. 277; 
Wild Cat Ditch v. Ball, 44 Ind. 472; 
State v. Echert, 35 Ind. 283; State v. 
McCammon, 16 Ind. 472; Evans v. 
Doyle, 13 Ind. 496; Douglas v. Michi- 
gan Road Co., 13 Ind. 471; Fullen- 
wider v. Sayler, 13 Ind. 352; Morgan 
County v. Gentry, 13 Ind. 289; Magill 
v. Cox, 12 Ind. 634; Sangster v. Gri- 
ner, 12 Ind. 559; Breeding v. Shinn, 
11 Ind. 547; Dronberger v. Murphy, 10 
Ind. 552; Smith v. Finney, (A.) 104 
NE 887; Garrick v. Garrick, (A.) 83 
NE 506; Spitzre v. Miller, 35 Ind. A. 
116, 73 NE 833 (assignments of error 
insufficient). 

Ind. T.—Hudson v. Von Weise, 7 
Ind. T. 238, 104 SW 602; Doleman v. 
Muskogee, 7 Ind. T. 234, 104 SW 601; 
uy Cods v. Woods, 5 Ind. T. 475, 82 SW 

8. 

Iowa.—Rogers v. Long, 79 NW 350; 
Thompson vy. Frederickson, 88 Iowa 
719, 54 NW 468. But assignment of 
errors is not now required in this 
state. See supra § 1462 note 39. 

Ky.—Hamilton vy. Stuart, 5 KyL 
510; Allen v. Marchand, 4 Kyl 410. 
But the former statute in relation to 
assignment of errors has been re- 


579, 53 A 1020. 
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APPEAL AND ERROR 


court.®§ 


pealed, and want of such an assign- 
ment is no longer ground for dismis- 


sal. Richardson vy. Banta, 23 SW 350, 
15 KyL 348. 
La.—State v. Patterson, 134 La. 


875, 64 S 805; Carrollton v. Magee, 19 
La. Ann. 261; Cadillon v. Malnoury, 
2 McG. 98. 

Md.—Palmenberg v. Turk, 116 Md. 
8, 81 A 221; Hearn v. Gould, 51 Md. 
319. 

Mass.—Bartlett v. Slater, 183 Mass. 
152, 66 NE 681. 


Mich.—Hanselman v. Adrion, 139 
Mich. 546, 102 NW 988. 

Mo.—Clark v. Hstees, 55 Mo. 253; 
Bowles v. Lewis, 52 Mo. 419; St. 


Louis v. Heger, 52 Mo. 415; Rambo 
v. Clifford, 51 Mo. 602; State v. Smith, 
36 Mo. 149; Matthews v. Phcenix Ins. 
Co:, 153: 'Mo- A. 386; 134° SW 587; 
Glass v. Pennock, 17 Mo. A. 143; 
Eyerman v. Zeppenfeld, 9 Mo. A. 572; 
Chappel v. Mulhall, 7 Mo. A. 562; 
Hartman v. Berry, 4 Mo. A. 582; St. 
Louis v. Rothschild, 1 Mo. A. 603. 

Mont.—McLeod vy. Dickenson, 11 
Mont. 438, 28 P 551. 

N. H.—Stevens v. Stevens, 71 N. H. 

. J.—Galvin v. Ostrander Fire 
Brick Co., 84 N. J. L. 530, 87 A 84; 
Maccia v. Stanzione, (Sup.) 87 A 75. 
In appeals from district courts, an 
alleged error not specified pursuant 
to Rule No. 90 will not be consid- 
ered. If the judgment cannot be re- 
versed on any ground specified, it will 
be affirmed; if there is no specifica- 
tion, the practice is to dismiss the 
appeal. Snetliffer v. Jacobs, (Sup.) 
86 A 929. 

N. M.—In re Murray, 140 P 1042; 
Acequia Madre vy. Meyer, 17 N. M. 
371, 128 P 68 (appeal dismissed and 
judgment affirmed); Shinnock v. 
Kuhn, 4 N. M. 159, 13 P 424. 

N. C.—Porter v. American Cigar 
Box Lumber Co., 164 N. C. 396, 80 SE 
443 (collecting cases); Thompson v. 
Seaboard Air Line R. Co., 147 N. C. 
415, 61 SE 286; Lee v. Baird, 146 N. 
C. 361, 59 SE 876. But see Randle- 
man Mfg. Co. v. Simmons, 97 N. C. 
89, 1 SH 928. 

Okl.—Hunter v. Hines, 33 Okl. 590, 
127 P 386; Woods County v. Oxley, 
8 Okl. 502, 58 P 651; Marvel v. White, 
5 Okl. 736, 50 P 87. 

Pa.—In re Fulmer, 243 Pa. 226, 89 
A 974; Yerger v. Hunn, 231 Pa. 245, 
80 A 527; Howard v. Swissvale, 216 
Pa. 388, 65 A 814; Croasdale v. Von 
Boyneburgk, 206 Pa. 15, 55 A 770; 
inne Boyle, 00 Pawo acm AaL Oca. 
45 LRA 399; Penn Furniture Co. v. 
Liberty Mut. F. Ins. Co., 42 Pa. Su- 
per. 591; Lowestein vy. Bache, 37 Pa. 
Super. 426; Com. v. Owen, 32 Pa. 
Super. 420; Graff v. City Sav. Fund, 
etc., Co., 32 Pa. Super. 416; McMellen 
v. Williamson, 32 Pa. Super. 263; Hal- 
ahan v. Cassidy, 12 Pa. Super. 227 
(appeal quashed or judgment of non- 
suit entered); Jack v. Twyford, 10 
Pa. Super. 475; Swoope v. Wakefield, 
10 Pa. Super. 342, 44 WklyNC 209. 

Utah.—Lyon v. Mauss, 31 Utah 283, 
87 P 1014; Ferris v. Modern Wood- 
men of America, 29 Utah 309, 81 P 
141 (appeal dismissed and judgment 
affirmed). 

Va.—Orr v. Pennington, 98 Va. 268, 
24 SE 928. 

[a] Dismissed without prejudice. 
—Aitna L. Ins. Co. v. Sanford, 197 
Ill. 310, 64 NE 377; Benneson vy. Savy- 
age, 119 Ill. 1385, 11 NE 66; Ditch vy. 
Sennott, 116 Ill. 288, 5 NE 395; Inde- 
pendent Electric Co. v. Donald, 86 Ill. 
A. 166. 

_ [b] On appeal or error from or to 
intermediate appellate court.—Munn 
v. Corbin, 24 Colo: 381, 51 “P1002 


‘was accepted as sufficient. 


5. me ‘ 
[§ 1495 


good cause for failure to file or serve assignments 
of error is shown;? and in other jurisdictions ex- 
ceptions to the general rule have been recognized 
by the appellate courts even in the absence of ex- 
press provision therefor in the statute or rules of 


(dismissing writ of error to court of — 
appeals for failure to file a new as- 
signment of errors as required by 
rule of court); Kominski v. Peo., 219 
Ill. 595, 76 NE 717 (on appeal from 
appellate court); Schaeffer v. Burnett, 
217 Ill. 84, 75 NE 440; Atdtna L. Ins. 
Co. v. Sanford, 197 Ill. 310, 64 NE 
377 (dismissing, without prejudice, 
appeal from appellate court); Benne- 
son v. Savage, 119 Ill. 135, 11 NE 66. 

[c] Motion to dismiss in nature 
of demurrer.—A motion to -dismiss, 
for insufficiency of the ground of ap- 
peal, an appeal from a decree probat- 
ing a will, being in the nature of a 
demurrer, admits all facts stated in 
the reason of appeal. Lane vy. Hill, 
68 N. H. 398, 44 A 597. 

56. U. S.—Columbia Heights Real- 
ty Co. v. Rudolph, 217 U. S. 5475-30 
SCt 581, 54 L. ed. 877, 19 AnnCas 854 
(holding that the court is not bound 
to dismiss a writ of error or appeal 
because of the failure to assign er- 
rors, since it has the option, under 
the rules, to notice a plain error not 
assigned); U.S. v.. Pena, 175 Sits) 
500, 20 SCt 165, 44 L. ed. 251 (to the 
same effect); Rowe v. Phelps, 152 U. 
S. 87, 14 SCt 632, 38 L. ed. 365; Stev- 
enson v. Barbour, 140 U. S. 48, 11 SCt 
690, 35 L. ed. 338. 

Ariz.—Gardiner v. Gardiner, 7 Ariz. 
73, 60 P 875; Maricopa County v. Jor- 
dan, 7 Ariz. 4, 60 P 693; Wolfley v. 
Gila River Irr—Co.,. 37 Ariz, 176, 24) 


La.—Hernsheim v. Board of As- 
sessors, 105 La. 478, 29 S 939; Havana 
American Co. v. Board of Assessors, 
105 La. 471, 29 S 988. 

N. C.—Wilson vy. Wilson, 125 N. C. 
525, 34 SE 685. 

Tex.—Dyer v. Dement, 37 Tex. 431; 
Green v. Blalack, 25 Tex. 417; Biggs 
Vv. Blount,” (Cin; Av) Lb "Siwerd tare 
Peacock v. Moore, (Civ. A.) 125 SW 
943; Durham v. Garrett, (Civ. A.) 
121 SW 1141; McCollum y. Adams, 
(Civ. A.) 110 SW 526; Cano v. Gal- 
veston, ete, R. Co., (Civ. A.) 57 SW5 
692; Tronnier v. Munger Improved 
Cotton Mach. Mfg. Co., (Civ. A.) 31 
SW 245. 

And see supra § 1482 et seq. 

57. Moynahan v. Perkins, 17 Colo. 
A. 450, 68 .P 1062; Hanselman v. 
Adrion, 139 Mich. 546, 102 NW 988; 
Hubbell v. Armijo, 18 N. M. 68, 133 P 
978. See infra § 1545 et seq. 

58. Carlin v. Ancient Order of Hi- 
bernians, 54 Pa. Super. 512 (holding 
that the superior court would not 
quash an appeal because the final de- 
cree was not specially assigned as 
error, where there were seventeen as- 
signments of error, every phase of 
the case was fully considered in the 
arguments, and the case was one of 
great importance, but the court would 
permit the filing of a formal assign- 
ment even after argument, or treat it 
as filed). And see infra § 1546. 

[a] MIllustrations.—(1) Where, af- 
ter a motion of error brought to the 
supreme court had been argued and 
submitted for decision, it appeared 
that there was no special assignment 
of errors, the case was remanded to 
the superior court with leave to plain- 
tiff in error to make a special as- 
Ssignment of errors, and to reargue 
the case before the former court, 
upon such terms as the latter court 
might impose. Bissell v. Spencer, 8 
Conn, 504. (2) Where the appellant 
failed to furnish the court with a 
copy of his assignment of errors, but 
the errors assigned on the record 
were a copy of the exceptions filed 
by the appellant to the conclusions of 
the trial judge, the latter assignment 
Spauld- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 1496] 


[§ 1496] C. Form and General Requisites—1. 
Assignments of error or reasons of 
in order to entitle appellant or plaintiff 
in error to their consideration by the appellate 
egurt, must substantially comply as to form and 
contents, and in other particulars, with the require- 
ments of the statute or rule of court in the par- 
ticular jurisdiction,°® as will be more fully shown 
hereafter with reference to particular requisites.°° 
While the assignment must be concisely stated in 
writing,®* statutes and rules:regarding the forth and 


In General. 
appeal, 


ing v. Ferguson, 158 Pa. 219, 27 A 
945. (3) Where the appellant, against 
whom judgment of nonsuit had been 
entered, relying on a loose but un- 
warranted practice, did not sufficient- 
ly assign errors, the supreme court 
deemed it just and proper to remand 
the case, unless the parties could 
agree upon the necessary amendments 
in that court, although for want of 
an assignment the judgment would 
ordinarily be affirmed. Gregory v. 
Forbes, 94 N. C. 220. See Holly v. 
Holly, 94 N. C. 639. (4) Judgment 
which had been affirmed for want of 
an assignment of errors was reluc- 
tantly set aside, under the special 
circumstances. of the case, among 
others there having been a conversa- 
tion between counsel in which it had 
been agreed that plaintiff in error 
might make the assignment at his 
leisure, and defendant not having 
been prejudiced by the delay. Wa- 
ters v. Creagh, 4 Stew. & P. (Ala.) 


81. 

59. U. S.—Deitsch v. Wiggins, 15 
Wall, 639,. 21. 1. -edy 228; 

Pope Motor Car Co., 168 Fed. 905, 94 
CCA 334; Mast v. Superior Drill Co., 
154 Fed. 45, 838 CCA 157; Albany 
Perforated Wrapping-Paper Co. v. 
John Hoberg Co., 109 Fed. 589, 48 
CCA 559; Southwestern Virginia 
Impr. Co. v. Frari, 58 Fed. 171, 7 CCA 
149. 

Ala.—Craig vy. Pierson Lumber Co., 
169 Ala. 548, 53 S 803; Hunter v. 
Louisville, etc., Re Cos 150 Ala. 594, 
43 S 802, 9 LRANS 848; Moon v. 
Butler, 9 Ala. A. 438, 62S 1019. 

Ariz.—Landers v. Joerger, 15 Ariz. 
480, 140 P 209; In re Scarry, 15 Ariz. 
246, 137 P 868; Blaisdell v. Steinfeld, 
PoewAriz 1555 Wen) Pid 55wsrad yao. 
Pinal County, 8 Ariz. 114, 71 P 910; 
Ward vy. Sherman, 7 Ariz. 277, 64 P 
434. 

Conn.—Johnson vy. Cooke, 85 Conn. 
679, 84 A 97, AnnCas19138C 275; New 
London Water Comrs. v. Robbins, 82 
Conn. 6238, 74 A 938. 

Ga.—Wight v. Schmidt, i111 Ga. 
858, 36 SE 937; Cummings vy. Arnold, 
13 Ga. A. 246, 78 SH 1102. 

Ill.— Schaeffer v. Burnett, 217 Ill. 
84, 75 NE 440; Hawthorne v. Cartier 
Lumber Co., 121 Ill. A. 494; Bogue- 
Badenoch Co. v. Boyden, 338 Ill. A. 
252. 

Ind.—Klotz v. Schollenberger, 180 
Ind. 287, 102 NE 134; Bender v. State, 
176 Ind. 70, 95 NE 305; Pennsylvania 
Co. v. Gallentine, 77 Ind. 322; Duncan 
v. Alderson, 46 Ind. A. 136, 92 NE 5. 

Iowa.—Tomblin v. Ball, 46 Iowa 
190. 

Kan.—Mutual Ben. L. Ins. 
Kasha, 6 Kan. A. 357, 51 P 811. 

Ky.—Hays v. Barnett, 1 Ky. Dec. 


290. 

Mich.—Carby v. Combs, 166 Mich. 
347, 130 NW 625. 

Nev.—Candler v. Washoe Lake Res- 
ervoir, etc., Co., 28 Nev. 151, 80 P 751, 
6 AnnCas 946. 

N. C.—Steeley v. Dare Lumber Co., 
TGomIND iC ia SO SHG. Porter we 
American Cigar Box Lumber Co., 164 
N. C. 396, 80 NE 443; McDowell v. J. 
S. Kent Co., 153 N. C. 555, 69 SE 626; 
Jones v. Atlantic Coast Line R. Co., 
153 N. C. 419, 69 SH 427 (collecting 


cases); Smith v. Globe Home Furni- 
ture Mfg. :Col, 151° N.C...260, (65 SH 


Co. v. 


Garrett v.. 
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Re Com 147 N26) 4125561) SHo2863 lee 
Vv. reap 146 N.C. 361, 59 SE 876. 

. D.-—Morris Vv. Bradley, 26 Nap: 
36D, 144 NW 711; Minot Flour Mill 
Co. v. Swords, 23 "N. D. 571, 137 NW 
828; Smith vy. Kunert, 17 N. D. 120, 
115 NW 76. 

Or.—Redsecker v. Wade, 69 Or. 153, 
134 P 5, 188 P 485. 

Pa.—Markleton Hotel Co. v. Con- 
nellsville, etc., R. Co., 242 Pa. 569, 
89 A 703; Merritt v. Poli, 236 Pa. 170, 
84 A 683; Jones v. Weir, 217 Pa. 321, 
66 A 550, 10 AnnCas 692; Mellick v. 
Pennsylvania R. Co., 203 Pa. 457, 53 
A 340; Dinan v. Supreme Council 
Catholic Mut. Ben. Assoc., 201 Pa. 
363, 50 A 999; Kent Iron, etc., Co. v. 
Norbeck, 150 Pa. 559, 24 A 737; Horn 
v. Miller, 142 Pa. 557, 21 A 994; Mc- 
Clelland v. Brownfield, 142 Pa. 533, 
21 A 987; Silliman vy. Kuhn, 142 Pa. 
461, 21 A 974; McCarthy v. Masters, 
142 Pa. 82, 21 A 781; Long v. Milford, 
1387 Pa, 122, 20 A 425; Bull’s App., 24 
Pa. 286; Daniel v. Daniel, 23 Pa. 198; 
Thompson vy. M’Connell, 1 Grant 396; 
Philadelphia Trust, etc., Ins. Co. v. 
Purves, 10 Pa. Cas. 342, 13 A 936; 
McHlroy v. Meredith, 9 Pa. Cas. 321, 
12 A 170; Ellsworth y. Bradford 
County Poor Dist., 52 Pa. Super. 603; 
Little v. Fearon, 49 Pa. Super. 634; 
Com. v. Yocum, 387 Pa. Super. 237; 
Prudential Trust Co. v. Hildebrand, 
34 Pa. Super. 249, 255; Mathushek 
Piano: Mfg? ‘Co: vy. "Engberry, SO ean 
Super. 543; Ramschasel’s Hst., 21 Pa. 
Super. 497. 

R. I.—Vaill v. McPhail, 34 R. I. 361, 
83 A 1075, AnnCas1914D 516 and note 
reese of appeal in equity cases). 

S.-C.—Simpson v. Cox, 95 S. €. 382, 
Bee 


102. 
D.—Whaley v. Vidal, 26 S. D. 
300, 128 NW 38al. 

Tenn. —Fort v. Fort, 118 Tenn. 103, 
101 SW 4338, 11 AnnCas 964. 

Tex.—Randali v. Carlisle, 59 Tex. 
69; Childress v. Robinson, (Civ. A.) 
161 SW 78; Barron vy. White, (Civ. A.) 
155 SW 590; Elmo Rock Co. v. Sow- 
ders, (Civ. A.) 155 SW 270; Reina v. 
Hamilton, (Civ. A.) 125 SW 56; Cobb 
v. Johnson, (Civ. A.) 105 SW 847 [rev 
as to sufficiency of assignment 101 
Tex. 440, 108 SW 811]. 

Utah.—Lyon v. Mauss, 31 Utah 283, 
87 P 1014. 

And see other cases infra this and 
subsequent sections. 

[a] For forms of assignments of 
errors see (1) Fletcher v. Rhode 
Island, 5 How. (U. S.) 540, 11 L. ed. 
272; Nicolopole v. Love, 39 App. (D. 
C.) 343, 47 LRANS 949; Johnson v. 
Porter, 115 Ga. 401, 41 SE 644; Cleve- 
land, ete., R. Co. v. Powers, 173 Ind. 
105, 88 NE 1073, 89 NE 485; Con- 
sumers’ Gas Trust Co. vy. Howard, 163 
Ind. 170, 71 NE 493 (holding that 
an assignment of error to the effect 
that “there is manifest error in the 
foregoing record, in this, to wit,” 
followed by specifications of several 
errors assigned, is sufficient); Wil- 
liams v. Dougherty, 37 Ind. A. 449, eC 
NE 305; International Filter Co. v. 
Cox Bottling Co., 89 Kan. 645, 132 P 
USO MoOledOwmmetc I. § Co: Sve Wast 
Saginaw, etc. R. Co., 72 Mich. 206, 
40 NW 436; Norton v. Sherman, 58 
Mich. 549,25 NW 510; Niles v. 
Rhodes, 7 Mich. 374; Healey v. Top- 


pan, 45 N. H. 2438, 86 AmD 159; Copp | 


1009; Thompson vy. Seaboard Air Lino! y, Copp, 20 N. H. "284; White v. John- 
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sufficiency should be construed reasonably and lib- 
erally to promote justice, and nut so as to em- 
barrass suitors in the appellate courts by unneces- 
sary restrictions or cut off the approach of parties 
seeking relief in good faith for errors prejudicial 
to them in the trial court;®? and in some jurisdic- 
tions the court may in its discretion consider as- 
signments of error or reasons of appeal which 
are not in proper form.®* 
immaterial defects or irregularities will be disre- 
garded,** and technical objections have been dis- 


Mere clerical errors and 


son, 27 Or, 282, 40, Preble Vaile 
McPhail, 34 R. I. 361, 83 A 1075, Ann 
Casi914D 516 and note (reasons of 


appeal in equity cases). (2) On ap- 
peal from intermediate appellate 
court. Tevis v. Hammersmith, 161 


Ind. 74, 67 NE 672; Garrett v. Turner, 
235 Pa. 3838, 84 A 354; Mellick v. 
Pennsylvania R. Co., 203 Pa. 457, 53 A 
3840. And see infra § 1502. 

[b] An assignment merely stat- 
ing a fact without complaining of it 
cannot be considered. Mullaly v. 
Noyes, (Tex. Civ. A.) 26 SW 145. 

Defects, objections, and amend- 
ments see infra § 1549, ‘ 

60. Cross references: 
Designation of court or cause see in- 

fra § 1497. 

Designation of parties see 

1498. 

Filing and eaue se to record see in- 

fra § 154 
Joint or ead assignments see in- 

fra § Le. 

NEN of assignments see infra § 
Service see infra § 1548. 

Signature see infra § 1500. 
Speci cation of errors see 

1 . 

61. Glover v. Lyon, 57 Ala. 365; 
Micou v. Tallassee Bridge Co., 47 Ala. 
652. 

62. Equitable Securities Co. v. 
Johnson, 36 Colo. 377, 85 P 840; Wil- 
son v. Johnson, 94 Tex. 272, 60 SW 
242; Clarendon Land Inv. Agency Co. 
v.. McClelland, 86° Text. 179," 23 “Sw 
576, 1100, 22 LRA 105; Orange Lum- 
ber Co. v.. Ellis, (Tex: Civ. A.) 153 
SW 1180; Nunn vy. Veale, (Tex. Civ. 
A.) 149 SW 1758; Wigglesworth v. 
Uvalde Live Stock Co., (Tex. Civ. A.) 
126 SW 1180; Schiller v. Blyth, etc., 
es 15 Wyo. 304, 88 P 648, 8 LRANS 
aiph 

63. McCaskey Register Co. -v. 
Keena, 81 Conn. 656, 71 A 898; Camp- 
bell v. Cameron, 5 Ind. T. 323, 82 SW 
762 (holding that assignments of er- 
ror in an equity case, although gen- 
eral, will not be disregarded where 
they are sufficient to inform the ap- 
pellate court of the matters passed 
on and to be reviewed); Vidger v: 
Nolin, 10 N. D. 353, 87 NW 598; Mit- 
chell v. Rushing, 55 Tex. Civ. A. 281, 
118 SW 582; Carrera v. Debrell, 42 
Mex CivasA. 99, 95 SW 628. 

64. U. S.—Church Cooperage Co. v. 
ae 170 Fed. 266, 95 CCA 462. 

Ind.—Smith vy. Gustin, 169 Ind. 42, 
80 NE 959, 81 NE 722; Emmons vy. 
Harding, 162 Ind. 154, 70 NB 142, 1 
AnnCas 864; McKeen vy. Porter, 134 
Ind. 483, 34 NE 223; Landon v. White, 


infra § 


infra 8 


104: Ind. 249; Pennsylvania Comte 
Gallentine, 17 Ind. 322; Light wv 
Schneck, (A.) 86 NE 449, But see 


Kerregan v. Miller, 38 Ind. 82 (hold- 
ing that where there was evidently 
no merit in an appeal, and the as- 
Signment read “the court erred in 
rendering judgment against the ap- 
pellants with them ever being served 
with process,’ the court was justi- 
fied in understanding it as written) 
namely, that judgment was rendered 
“with” and not “without” the service 
of process); Shaw v. Spencer, 33 Ind. 
143 (holding that where the appel- 
lant, defendant below, was complain- 
ing of the overruling of a demurrer 
to a paragraph of the “complaint,” 
and the assignment read “the said 


1350 [3C.J.) 


regarded where important public questions were in- 


volved.® 


Prayer for relief. The assignment of errors need 
not contain a prayer for relief unless this is re- 
quired by the statute or rule of court.®* 

In some jurisdic- 
tions an assignment of error in fact must conclude 
with a verification, as at common law.*? 

2. Designation of Court or Cause. 
some states the assignment of errors should, by 
proper statement, entitling, or otherwise, correctly 
show the cause,°* the court by which the judg- 
ment or ruling complained of was rendered or 
and the court to which «the appeal is 
teken,’° and a misstatement in this respect may be 
But an assignment is not fatally defec-° 
tive because of failure to specifically state the court 
by which the ruling was made, if this is clearly 
otherwise shown by the record;* nor is a failure 
to name the appellate court necessarily fatal.7° 
And where, on one appeal, appellants assign errors 


Conclusion and verification. 


[§ 1497] 


made,°® 


fatal.™ 


court erred in overruling the demur- 
rer to the second paragraph of the 
answer,’ it was a mistake the court 
could not correct). 

Ky.—O’ Bannon vy. Cord, 3 KyL 183. 

Se D-—St: Paul F.'& M: Insi'Co: v: 
Dakota Land, etc., Co., 10 S. D. 191, 
72 NW 460. 

Wyo.—Schiller v. Blyth, etc., Co., 
15 Wyo. 304, 88 P 648, 8 LRANS 1167 
(use of the word “judgment” instead 
of “finding” in assigning error as to 
sufficiency of evidence). 

[a] Word “appellee” instead of 
“appellant” and vice versa.—A mere 
clerical mistake in the use of the 
word “appellee” instead of the word 
“appellant,” or vice versa, in an as- 
signment of errors will not prevent a 
consideration of the real question in- 
tended to be presented. Landon v. 
White, 101 Ind. 249; O'Bannon v. 
Cord, 3 Kyl 183. : 

{b] In Texas the court is not re- 
quired or authorized to change the 
language of the record to give sense 
or meaning to an assignment devoid 
of it by reason of a clerical error. 
Pllis v. McKinley, 33 Tex. 675. . 

65. Calderwood v. Jos. Schlitz 
Brewing Co., 107 Minn, 465, 121 NW 
Qaike 

66. 
169 Ind. 25, 80 NE 81, 
Williams v. Dougherty, 
449, 77 NE 305; Rogers v. State, 26 
Ind. A. 144, 59 NE 334. 

67. Karnuff v. Kelch, 71 N. J. L. 
558, 60 A 364 [cit Jaques v. Cesar, 2 
Saund. 100, 101r, 85 Reprint 773; 
Tidd Prac. 1107 et sea; Archibold 
Prac. 501]. i 

{a] Verification by trial judge.— 
In Georgia an assignment of error 
raising the point that the court 
should not have proceeded with the 
trial, for the reason that the attor- 
ney for defendant had leave of ab- 
sence, not being fully verified by the 
trial judge, will not be considered by 
the appellate court. Cummings v, 
Arnold, 13 Ga. A. 246, 78 SH 1102. 

68. Hawthorne v. Cartier Lumber 
Co., 121 Ill. A. 494; Bogue-Badenoch 
Co. v. Boyden, 33 dll. A. 252; Reming- 
ton Presb. Church v. Dyke, 33 Ind. A, 
646, 71 NE 503. 

69. Hawthorne v. 
Co., 121 Ill. A. 494; Bogue-Badenoch 
Go: v. Boyden, 33: Ill: A. 252; State 
v. Cadwallader, 172 Ind. 619, 87 NE 
644, 89 NE 319; Chicago Terminal 
Transf. R. Co. v.. Walton, 165 Ind. 
642, 74 NE 988; McKeen v,. Porter, 
1384 Ind. 483, 34 NE 223; Smith v. 
Smith, 196 Ind. 43, 5 NE 411; Indi- 
ana, etc., R. Co. y. McBroom, 98 Ind. 
167; Holliday, etc., Co. v. O’Donnell, 
44 Ind. A. 647, 90 NE 24; Indianapo- 
lis Tract., ete., Co. v. Richey, 41 Ind. 
A. 610, 81 NE 609; Evansville, etc., 


Indianapolis St. R. Co. v. Kane, 
81 NE 721; 
37s nd.4 As 


Cartier Lumber 
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* 


separately, the cause should not have different titles — 


on the appeal, nor should the title be repeated every 


rately.** 


[§ 1498] 


errors shall set 
In 


does not affect 


NE 109, 847 (holding that, where 
there has been a change of venue 
from one county to another, an as- 
signment of error in overruling a de- 
murrer in one county does not raise 
the question of the action of the 
court of the other county in overrul- 
ing a demurrer); Williamsport v. 
Smith, 2 Ind. ‘A. 360,-'28 NE 156 
(holding that, where a change of 
venue is granted, and an appeal is 
taken from the judgment of the court 
to which the change is taken, a rul- 
ing made before the change may be 
assigned as error by the words, “The 


eircuit court erred,’ ete. without 
more particularly designating the 
court); Gibson v. Bessemer, etc., R. 


Co., 226 Pa. 198, 75 A 194, 27 LRANS 
689, 18 AnnCas 535 (holding that, on 
appeal from the superior court, as- 
signments of error alleging error of 
the trial court, and not of the supe- 
rior court are insufficient); Greismer 
v. Hill, 225 Pa. 545, 74 A 429. 

[a] Federal courts.—An assign- 
ment of errors filed in a district court 
should bear the title of that court 
and not of the circuit court of ap- 
peals,* but such informality will not 
invalidate the appeal. Church Coop- 
erage Co. v. Pinkney, 170 Fed. 266, 
95 CCA 462, ‘ 

70. See Emmons vy. Harding, 162 
Ind. 154, 70 NE 142, 1 AnnCas 864. 

71. See cases in preceding notes. 

72. State v. Cadwallader, 172 Ind. 
619, 87 NE 644, 89 NE 319; Indian- 
apolis St. R. Co. v. Kane, 169 Ind. 
25, 80 NE 841, 81 NE 721; McKeen 
v. Porter, 134 Ind. 483, 34 NE 223; 
Holliday, ete., Co. v. O’Donnell, 44 
Ind. A. 647, 90 NH 24 (holding that 
an assignment of error naming no 
particular court, but using the term 
“the court below,” is sufficient to pre- 
sent for consideration errors made by 
the ruling of any lower court through 
which the case has passed). 

73. Emmons yv. Harding, 162 Ind. 
154, 70 NE 142, 1 AnnCas 864 (hold- 
ing that, where appellant, presum- 
ably by oral direction, caused an ap- 
peal in an action to quiet title to be 
docketed in the appellate court, which 
alone had original appellate jurisdic- 
tion over cases of the class to which 
the case belonged, the appellate court 
acauired jurisdiction, although the 
assignment of errors did not show 
the court to which the appeal was 
taken, and the supreme court, not- 
withstanding the irregularity, would 
take jurisdiction on its transfer un- 
der Burns Rev. St. [1901] § 1337u, 
because of the disparity in the num- 
bers of causes pending in the appel- 
Jate and supreme courts); Rogers v. 
State, 26 Ind. A. 144, 59 NE 334 
(holding that, where the assignment 
of errors was attached to a tran- 


3. Designation of Parties. 
jurisdictions it is not necessary to the jurisdic- 
tion of the appellate court that the assignment of 


time one of the appellants assigns errors sepa- 


In some 


out in the title or otherwise the 


names of all the parties to the record whose in- 
terests may be affected by the appeal, or, although 
this may be the practice, an omission to do so 


the jurisdiction of the appellate 


court over the parties whose names are omitted.’° 
But in Indiana, and perhaps in some other juris- 
dictions, where the assignment of errors is in the 
nature of a declaration or complaint in a court 
of original jurisdiction, it is necessary under rule 
of court, in order to give appellate jurisdiction, 
that the assignment shall correctly and fully state 
or show in the title or otherwise the names of 
all the parties;*® and where there are several par- 


the appellate court, and the preced- 
ing page plainly indicated that what 
followed was a transcript on appeal 
to that court, and the cause of ap- 
peal was within the jurisdiction of 
that court alone, the appeal would 
not be dismissed on the suggestion of 
appellee that the assignment of er- 
rors failed to state to which court 
the appeal was taken). 

74, Moorhouse v. Kunkalman, 177 
Ind. 471, 96 NE 600; Ward vy. Yar- 
nelle, 173 Ind, 535,' 91 NE 7;- Brey- 
fogle v. Stotsenburg, 148 Ind. 552, 47 
NE 1057. 

Nitro rte of parties see infra § 


75. Andrews v. National Fady., 
etc., Works, 76 Fed. 166, 22 CCA 110, 
36 LRA 139 [reh den 77 Fed. 774, 
23 CCA 454, 36 LRA 153]; Watson v. 
Cain, 171 Ala. 151, 54 § 610. 

76. Klotz v. Schellenberger, 180 
Ind. 287, 102 NE 134; Deinhart v. 
Mugg, 176 Ind. 531, 96 NE 467; Ben- 
der v. State, 176 Ind. 70, 95 NE 305; 
Haag _v. Deter, 167 Ind. 126, 78 NE 
331; Laporte Land Co. v. Morrison, 
L677 Und 43.78) NB Soi Nordyke, etc., 
Co, v. Fitzpatrick, 162 Ind. 663, 71 
NE 46; Whisler v. Whisler, 162 Ind. 
136, 67 NE 984, 70 NE 152; Gunn v. 
Haworth, 159 Ind. 419, 64 NE 911; 
Smith v. Fairfield, 157 Ind. 491, 61 
NE 560 (collecting cases); National 
Home Bldg. Assoc. v. Huntsinger, 150 
Ind, 702, 50 NE 381; Big Four Bldg., 
etc., Assoc. v. Olcott, 146 Ind. 176, 
45 NE 64; Hutts v. Martin, 141 Ind. 
701, 41 NE 329; Rosenbower vy. 
Schuetz, 141 Ind. 44, 40 NE 256; Boze- 
man v. Cale, 139 Ind. 187; .35-NH 
828; Brown v. Trexler, 132 Ind. 106, 
30 NE 418, 31 NE 572; Snyder ‘v. 
State, 124 Ind. 335, 24 NE 891: Cal- 
vert v. State, 91 Ind. 473; Thoma v. 
State, 86 Ind. 182; Todd v. Wood, 80 
Ind. 429; Louisville, ete, R. Co. v. 
Head, 71 Ind, 176; Kiley v. Perrin, 69 
Ind. 387; Darnall v. Hurt, 55 Ind. 
275;, State v. Klaas, 42 Ind. 506: 
Green River, etc., Nav. Co. v. Mar- 
shall, 42 Ind. 470; Lang v. Cox, 35 
Ind. 470; Vancleve v. Boler, 34 Ind. 
538; Brookover v. Frost, 31 Ind. 255; 
Henderson v. Halliday, 10 Ind. 24; 
Hollingsworth v. State, 8 Ind. 257; 
Jenkins v. Steele, (Ind. A.) 102 NE 
139, 103 NE 3865 (holding that, where 
the judgment was rendered against 
“Leroy Jenkins” and the assignment 
of errors named “Lee Jenkins” as 
appellant, it was insufficient to con- 
fer jurisdiction and the appeal must 
be dismissed); Pope v. Voigt, 49 Ind. 
A. 176, 96 NE 984; Duncan y. Alder- 
son, 46 Ind. A. 136, 92 NE 5; Ber- 
key v. Tipton Light, etc., Co., 42 Ind. 
A. 301, 84 NE 1095, 85 NE 724; Wal- 
drip v. McConnell, 42 Ind. A. 54, 84 
NE 517; West v. Goodwin, 41 Ind. 
A. 333, 81 NE 734; Kellogg v. Ridge- 


§§ 1498-14991 


ties, it is not sufficient to mention one name only, 
with the addition of ‘‘and others,’’ or ‘‘et al.’’77 
But if all the names are given in the body of the 
assignment it will be sufficient, even though the 
name of one party is omitted from the title of the 
cause or the caption is otherwise erroneous.’$ Con- 
versely where the body of the assignment shows that 
a person is not a party to the appeal, the fact that 
he is named in the title is immaterial.”® The par- 
ties should be designated by the terms ‘‘appellant’’ 
and ‘‘appellee,’’ and not ‘‘plaintiff’’? and ‘‘defend- 
ant,’’®° although where the assignment. is in other 
respects correctly entitled, but the word ‘‘defend- 
ant’’ 18 used instead of ‘‘appellant’’ under cir- 
cumstances which show that the former is used to 
designate the appealing party, the assignment is 
sufficient, the mistake being only technical.§! It is 
sufficient if the parties are designated in the assign- 
ment in the same way in which they were designated 
in the lower court ** and abbreviations or slight 
variances in names will not necessarily be fatal, 
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On the other hand, a person sued in one 
capacity cannot assign errors in another ca- 
pacity.** Persons who are not necessary par- 


ties to the appeal need not be named in the 
assignment of errors.8° In some states the’ party 
complaining should place his name before and above 
that of the party complained of.8* Since one ap- 
peal need not have different titles because several 
appellants assign error separately, and it is not 
necessary to repeat the title in each separate as- 
signment,°7 where the names of all the parties, ap- 
pellants and appellees, are set out in the title and 
the name of each appellant is set out in his sepa- 


. rate assignment, the record is sufficient.8§ 


{§ 1499] 4. Showing as to Right to Appeal or 
Assign Error.*° It is also necessary in some ju- 
risdictions that the assignment of errors shall af- 
firmatively show the right of appellant or ‘plaintiff 
in error to appeal or assign errors,®® as by stating 
the facts necessary to show that he has sufficient 
interest and is aggrieved, where he is not a party 


when the identity of the party is clear.®’ | to the record in. the lower court,! or by setting 
ly, 40 Ind. A. 428, 81 NE 1158. And, where a person was a party to the 79. McIlwaine vy. Adams, 46 Ind. 
see Williams v. Dougherty, 37 Ind. A.| judgment in his representative ca-| 580. 

449, 77 NE 305 (assignment sufficient | pacity as executor or administrator, 80. Wickham v. Hess, 38 Ind, 183. 
in absence of Showing that there|/an assignment of errors describing 81. Williams v. State, 47 Ind. 568. 
were other’. parties); Remington | him by name, followed merely by the 82. Nisius v. Chapman, 178 Ind. 
Presb. Church v. Dyke, 33 Ind. A | word “executor” or “administrator,” 


646, 71 NE 503; Dunn v. Hvans, 28 
Ind. A. 447, 63 NE 36; Schrage v. 
McCoy, 28 Ind. A. 434, 63 NE 50; 


South Bend vy. Thompson, 19 Ind. A.| 305; 


does not describe him in his repre- 
sentative capacity and is insufficient. 
Bender v. State, 176 Ind. 70, 95 NH 
Whisler v. Whisler, 


494, 99 NE 785; Hiatt v. McColley 
171 Ind. 91, 85 NE 772 (holding that 
the designation of a party as “Jotin 
EF. Carson, executor,” was sufficient, 
where he was so designated by ap- 
pellees in their complaint in the lower 
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19, 49 NE 38; Ferguson v. Despo, 8 
Ind. A. 523, 34 NE 575. 

[a] Unless the appeal is a per- 
fected term time appeal.—Kellogg 


v. Ridgely, 40 Ind. A. 423, 81 NE 
1158. 
[b] Full names.—(1) By express 


provision of the supreme and appel- 
late court rules in Indiana, the as- 
signment of errors must contain ‘the 
full names” of all the parties. Ben- 
der v. State, 176 Ind. 70, 95 NE 305; 
Gunn v. Haworth, 159 Ind. 419, 64 
NE 911; Gourley v. ®mbree 137 Ind. 
82, 36 NE 846; Thomas vy. Service, 90 
Ind. 128; State v. Delano, 34 Ind. 52; 
Brookover v. Forst, 31 Ind 255; and 
other cases supra this note. (2) 
Thus, it has been held that an assign- 
ment of error giving the names of 
the parties as Wm. H. Burke v. The 
State is insufficient, the full name 
of the state not being given. Burke 
v. State, 47 Ind. 528. (3) The use of 
initials for christian names is ordi- 
narily not sufficient. Gunn v. Ha- 
worth, supra; Goodrich y. Stangland, 
155 Ind. ‘279, 58 NE 148; Brown v. 
Trexler, 132 Ind. 106, 30 NE 418, 31 
NE 572. (4) But while the practice 
is not approved, failure to give full 
christian names is tolerated in some 
proceedings, such as drainage pro- 
ceedings. Smith v. Gustin, 169 Ind. 
42, 80 NE 959, 81 NE 722. (5) And 
it is sufficient to use the same desig- 
nation as in the lower court. See 
infra this section text and note 82; 
Girard Trust Co. v. Boyd, 45 Pa. 
Super. 285; Prudential Trust Co. v. 
Hildebrand, 34 Pa. Super. 249. 

[ec] On the death of a party after 
final judgment an assignment of er- 
ror naming such deceased party as an 
appellee instead of his representative, 
heirs, or devisees is fatally defec- 
tive. Laporte Land Co. v. Morrison, 
167 Ind. 78, 78 NE 321: 

[d] “Estate of’; executors and 
administrators; trustee.—(1) An as- 
signment of error by or against “the 
estate of’ a person named, deceased, 
without naming the executor or ad- 
ministrator, has been held to be in- 
sufficient. Thomas v. Service, 90 Ind. 
128: Penden v. Noland, 45 Ind. 354; 


Light v. Schneck, (Ind. A.) 86 NE 
445: Dallam vy.’ Stockwell, 33 Ind. A. 
620, 71 NE 911; Dunn v. Evans, 28 
Ind, JA: 447,63 -=NEew 36))99(@2)* And 


136, 67 NE 984, 70 NE 152; Light v. 
Schneck, (Ind. A.) 86 NE 442. (3) 
So where Lewis Signs was sued and 
described in the pleading as trustee 
under the will of a named decedent 
for certain beneficiaries, and was 


court); Goodrich v. *Stangland, 155 
Ind. 279, 58 NE 148 (use of initials 
or christian names sufficient where 
the-names were so designated in tlre 
pleadings filed by the parties them- 


named in the assignment of errors| Selves); Jeffries v. Orndorf, 44 Ind. 
simply as “Lewis Signs, trustee,’ | A. 225, 88 NH 958. 
this was held insufficient. Whisler4| | 83. Rogers v. State, 26 Ind. A. 144, 


v. Whisler, supra. (4) But an as- 
signment of error on appeal from a 
judgment rejecting a claim against 
the estate of a decedent, entitled in 
the name of the claimant “vy. The 
Estate of,” followed by the name of 
decedent, and the word “deceased,” 
and the name of the administrator, 
and the word “administrator,” is suf- 
ficient. Light v. Schneck, supra. 
And see Williams v. Dougherty, 37 
Ind. A. 449, 77 NE 305. / 

Le] Corporation.—(1) Where an 
amended complaint désignated plain- 
tiff as the ‘Kosciusko Building & 
Loan Association,’ but throughout 
the proceedings and in the judg- 
ment plaintiff was designated as the 
“Kosciusko Building, Loan & Sav- 
ings Association,’ it was held that 
an assignment of error designating 
plaintiff as the ‘Kosciusko Building 
& Loan Association” was defective. 
Simons v. Kosciusko Bldg., ete., As- 
soc., (Ind. A.) 99 NE 767. (2) But in 
the same case in the supreme court 
it was held that, although the assign- 
ment was defective in this respect 
and the appeal might have been dis- 
missed on a timely motion, the de- 
fect was not fatal where the parties 
appeared without objection and con- 
tested on the merits. Simons v. Kos- 


ciusko Bldg., ete., Assoc., 180 Ind. 
335, 103 NE 2. 
Amendment see infra § 1551. 
77. Klotz v. Schellenberger, 180 


Ind. 287, 102 NE 134; Big Four Bldg., 
ete., Assoc. v. Olcott, 146 Ind. 176, 
45 NE 64; Brown vy. Trexler, 132 Ind. 
106, 30 NE 418, 31 NE 572; Snyder 
v. State, 124 Ind. 335, 24. NE 891; 
Todd v. Wood, 80 Ind. 429; Lang v. 
Cox, 35 Ind. 470; Brookover v. Forst, 
31 Ind. 255; Schrage v. McCoy, 28 
Ind. A. 434, 63 NE 50; Smith v. Holtz, 
26 Ind. A. 692, 60 NE 728. 

78. Modern Brotherhood of Amer- 
ica v. Matkovitch, (Ind. A.) 104 NE 
795; -Ferguson vy. Despo, 8 Ind. A. 
523, 34 NH 575. 


59 NE 334 (“Frank P. Whitson” for 
“Franklin P. Whitson” sufficient on a 
term time appeal). But compare 
Jenkins v. Steele, (Ind. A.) 102 NB 


139, 103 NE 365. 

[a] Waiver of misdescription; 
corporation.—And it has been held 
that while the assignment of errors 
should set out correctly the names 
of the parties to the judgment, where 
the. parties appear and contest on the 
merits, an error in the name of plain- 
tiff corporation will not deprive the 
court of jurisdiction. Simons ~- v. 
Kosciusko Bldg., etc., Assoc., 180 Ind. 
335, 103 NE 2. 

84. Braden v. Leibenguth, 126 Ind. 
336, 25 NE 899 (holding that a trus- 
tee cannot bring suit in the circuit 
court as school trustee and, if judg 
ment is rendered against him, appeal 
and assign error in the capacity of 
trustee of a civil township). 


85. Windfall City v. State, 174 Ind. 
311, 92 NE 57; Keiser v. Mills, 162 
Ind. 366, 69 NE 142; Wilstach v. 


Heyd, 122 Ind. 574, 23 NE 963; Ride- 
nour v. Beekman, 68 Ind. 236. 

86. Fisher v. Allison, 46 Ind. 592; 
Wickham v. Hess, 38 Ind. 183. 


87. See supra § 1497. 
88. Moorhouse v. Kunkalman, 177 
Ind. 471, 96 NE 600; Ward y. Yar- 


nelle, 173 Ind. 535, 91 NE 7; Brey- 
fogle v. Stotsenburg, 148 Ind. 552, 
47 NE 1057. 
89. As to the parties entitled to 
assign error see infra XVI in 4 C. J. 
Estoppel of party to allege error 
see supra § 533 et seq; infra XVI in 


4C. J. 
$0. Winne v. Peo., 177 Tll. 268, 52 
NE 377; Waldrip v. McConnell, 42 


Ind. A. 54, 84 NE 517. 


91. Scott v. Great Western Coal, 
Eten Cos 223) idly. 2 ileal (959 NIP) eb os 
Winne v. Peo., 177 Ill. 268, 52 NE 


377 (holding that, where a party to 
the record prosecutes a writ of er- 
ror, his interest sufficiently appears 
without any allegation thereof, but, 
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out or showing the ruling or action of the lower 
court complained of and the necessary objections 
or exceptions thereto, so as to entitle him to assign 


error thereon.°? 
[§ 1500] 5. Signature. 


defect may be and is waived.°** 


‘[§ 1501] D. Joint and Several Assignments. 
Where several parties separately appeal or bring 
error or complain of errors which do not affect all 
of them, or which affect them severally and not 


if he is not a party, his interest must 
be alleged in the assignment of er- 
ror, so as to show his relation to the 
suit); Rundles v. Jones, 3 Ind. 35; 
Waldrip v. McConnell, 42 Ind. A. 54, 
84 NE 517 (holding that the assign- 
ments of error in the appellate court 
are -appellant’s complaint and the 
same rules are applied in their con- 
struction as are applied to com- 
plaints, and that, 
to the record below is sought to be 
made a party in the appellate tri- 
bunal, his right to be made a party 
to the appeal should be set out in the 
assignments of error in the same 
manner as would be required on in- 
stituting an action below). 

[a] Executor or administrator.— 
Where an assignment of errors 
names as appellee a stranger to the 
record in the court below as execu- 
tor or administrator of a party to 
the record, it must contain proper 
averments to show how the original 
party was eliminated, and the strang- 
er made a party in his place. Run- 
dles v. Jones, 3 Ind. 35; Waldrip v. 
McConnell, 42 Ind. A. 54, 84 NE 517. 

{[b] Individual or official capacity. 
—Where an appeal by the commis- 
sioners’ court was taken in the name 
of the probate judge and the com- 
missioners in their official capacity, 
the fact that their assignment of er- 
rors starts with the words ‘‘come the 
appellants,” etc., does not render the 
same defective as showing that the 
commissioners assign error in their 
individual, instead of their represen- 
tative, capacity. Chilton County 
Comrs.’ Ct. v. State, 146 Ala. 439, 41 
S 463. 

92. See infra § 1504; 
there cited. 

93. Putnam v. Putnam, 3 Ariz. 182, 
24 P 320; Kinkade v. Gibson, 209 I11. 
246, 247, 70 NE 683 [cit Cyc]; Haw- 
thorne v. Cartier Lumber Co., 121 


and cases 


Tll.. A. 494; Bogue-Badenoch Co. v. 
Boyden, 33 Ill. A. 252; Rubey_v. 
Hough, 161 Ind. 2038, 67 NE 257; 


rar 
Ind. 


Pennsylvania Co. v. Gallentine, 
Ind. 322; Penden v. Noland, 45 
354; State v. Delano, 34 Ind. 
Riley v. Murray, 8 Ind. 354; H. B. 
Smith Co. v. Williams, 29 Ind. A. 
336, 63 NE 318; Lyon v. Mauss, 31 
Utah 283, 87 P 1014. 

‘{a] Signature by attorneys.—An 
assignment of errors which contains 
the names of the parties, and is 
signed “Dunn and Lowe, Hast and 
Miller, for Appellants,’ is not objec- 
tionable, as not being signed by ap- 
pellants or their attorneys, where the 
record shows that Dunn, Lowe, East, 
and Miller were attorneys for appel- 
lants in the lower court. Levi v. 
Bray, 12 Ind. A. 9, 39 NE 754. 

fb] Specification after signature. 
—The fact that one of the specifica- 
tions of error is placed after the sig- 
nature of appellant’s counsel will not 
prevent its consideration where its 
appropriate place in the assignment 
is indicated by an asterisk. Pennsyl- 
vania Co. v. Gallentine, 77 Ind. 322. 

[c] Im Texas (1) this was for- 
merly the rule. Fordyce v. Dixon, 70 
Tex. 694, 8 SW 504; Dwyer v. Tes- 
tard, 1° Tex. A. Civ..Cas. §° 1228. (2) 


In some jurisdictions, 
since the assignment of error is in the nature of 
a pleading, it is required that it shall be signed by 
appellant or plaintiff in error, or his attorney, and 
an unsigned assignment is insufficient,®* unless the 


where a stranger, 
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jointly, the general rule is that their assignment of 
errors not only may but must be several and not 
joint,®® the rule being that upon a joint assignment 
of errors one of several appellants or plaintiffs in 
error cannot avail himself of errors which are not 
common to all, 
alone;°® that parties cannot jointly assign error or 
take advantage, on a joint assignment, of errors 
which affect them severally, and not jointly;°* 


but which affect or injure him 


and that a joint assignment of error must be 


But the rule requiring it was re- 
pealed by Rule No. 101 of 1891 (20 
SW xviii), requiring the assignments 
to be filed “as required by statute,” 
and, as the statute (Tex. Rev. St. art 
1037) did not require such signing, it 
was held that an unsigned assign- 
ment adopted in appellant’s brief so 
as to identify it as his act should 
not be disregarded. Bexar Bldg., etc., 
Assoc. v. Newman, 86 Tex. 380, 25 


SW 11. 

94. See infra § 1549. 

95. Jacksonville, etc, R. Co. v. 
Broughton, 38 Fla. 139, 20 S 829: 


Whitesell v. Strickler, 167 Ind. 602, 
78 NE 845; Owen v. Cooper, 46 Ind. 
524; Kelley v. Scanlan, (Ind. A.) 104 
NE 516; Guyer v. Union Trust Co., 
(ind. A.) 104 NE 82; Southern R. Co. 
v. Bretz, (Ind. A.) 100 NE 477; Mo- 
rey v. Terre Haute Tract., etc., Co.,, 
47 Ind. A. 16, 93 NE 710; Quick v. 
Templin, 42 Ind. A. 151, 85 NE 121. 
And see other cases infra this sec- 
tion. 

96. National Automatic Furnace 
Co. v. Wilmer, 41 Colo. 313, 315, 92 
P 702 [cit Cyc]; Yeoman v. Shaeffer, 
155 Ind. 308, 57 NE 546; McKee v. 

ungate, 99 Ind. 168; Indianapolis St. 

. Co. v. Bolin, 41 Ind. A. 266, 88 NH 
754; Johnson v. Blair, 32 Ind. A. 
456, 70 NE 85; Renard v. Grande, 29 
Ind. A. 579, 64 NE 644; Shirley City 
School Town v. Maumee School Tp., 
28 Ind. A. 120, 62 NE 282; McNally 
v. White, 28 Ind. A. 79, 62 NE 59; 
Davis v. Seybold, 27 Ind. A. 510, 61 
NE 743; Kupke v. Polk, 73 Nebr. 590, 
103 NW 321, 106 NW 459 (but no as- 
signment of errors is now required 
in this state except in the brief. See 
supra § 1462 note 39); Greenawalt v. 
Nortrona Impr. Co., 16 Wyo. 226, 231, 
92 P1008 [quot Cyc]. And see other 
cases infra note 98. 

97. Bank v. Holmes, (Ala.) 63 S 
969; Anthony v. Seed, 146 Ala. 193, 
40 S 577; McKnight v. McKnight, 49 
Colo. 60, 111 P 5838; Starkey v. Star- 
key, 166 Ind. 140, 76 NE 876; Stamets 
v. Mitchenor, 165 Ind. 672, 75 NE 579; 
Skeeks v. State, 156 Ind. 508, 60 NE 
142; Yeoman v. Shaeffer, 155 Ind. 308, 
57 NE 546; Kelley v. Scanlan, 53 Ind. 
A. 611, 104 NE 516. And see other 
cases infra note 98. 

98. Ala.—Shortridge v. Southern 
Mineral Land Co., 65 S 354; Alabama 
Penny Sav. Bank v. Holmes, 184 Ala. 
469, 68 S 969; Cook vy. Atkins, 173 
Ala. 363, 56 S 224; Davis v. Vandiver, 
160 Ala. 454, 49 S 318; Roe v. Mc- 
Carty, 48 S 49; Lehman vy. Gunn, 154 
Ala. 369, 45 S 620; Shiff v. Andress, 
147 Ala. 690, 40 S 824; Anthony v. 
Seed, 146 Ala. 193, 40 S 577; Leader 
v. Mattingly, 140 Ala. 444, 37 S 270; 
Niehaus v. Cooke, 134 Ala. 223, 32 
S 728; Woodruff v. Smith, 132 Ala. 
81, 31 S 491; Bowling v. Mobile, etc., 
R. Co., 128 Ala. 550;.29°S 584= Wil- 
son v. Alston, 122 Ala. 630, 25 S 225; 
Davis v. Williams, 121 Ala. 542, 25 
S 704; McKissack v. Witz, 120 Ala. 
412, 25 S 21; Hillens v. Brinsfeld, 113 
Ala. 304, 21 S 208; Walker yv. Norris, 
10 Ala. A.'}515,, 63) S935: Morton vy. 
Clark, 10 Ala. A. 439, 65 S 408. 

Colo.—McKnight v. McKnight, 49 
Colo. 60, 111 P 5838; National Auto- 


good as to all who join therein, 
not be available as to any of them, and if it 
is not good as to one, it will be overruled or disre- 
garded as to all.% 


or it will 


But a joint assignment of er- 


matic Furnace Co. vy. Wilmer, 41 
Colo. 813, 315, 92 P 702 [cit Cye]. : 
Ill.— Greenberg v. Peo., 125 Ill. A. 


626 [aff 225 Ill. 174, 80 NE 100, 116 
AmSR 127, 8 LRANS 1223]; Monson v. 
Meyer, 93 Ill. A. 94 [aff 195 Ill. 142, 
62 NE te Brachtendorf v. Kehm, 
72 Ill. A. 228. 

Ind.—Clark v. Stout, 105. NE 569; 
Fowler v. Newsom, 174 Ind., 104, 96 
NE 9; Kime v. Vetter, 172 Ind. bale. 
88 NE 497; Starkey v. Starkey, 166 
Ind. 140, 76 NE 876; Sheeks v. State, 
156 Ind. 508, 60 NE 142; Bolt -v. 
Ward, 156 Ind. 382, 59, NE 1053; 
Hatfield v. Cummings, 152 Ind. 280, 
50 NE 817, 53 NE 231; M. A. Sweeney 
Co. Vesey) db) dnd. 7 Ss-o LON Hoa 
Earheart v. Farmers’ Creamery, 148 
Ind. 79, 47 NE 226; Sibert v. Cope- 
land, 146 Ind. 387, 44 NE 305; Arm- 
strong v. Dunn, 143 Ind. 433, 41 NE 
5403. Carr sv.  Carr,).137 “Ind: 232.36 
NE 899; Rogers v. Union Cent. L. 
Ins. Co., 111 Ind. 343, 12 NE 495, 60 
AmR 701; Walker y. Hill, 111 Ind. 
223, 12 NW 387; Lake’ v. Lake, 99 Ind. 
339; McKee v. Hungate, 99 Ind. 168; 
Jennings v. Howard, 80 Ind. 214; 
Hayes v. Johnson, (A.) 105 NE 164; 
Advance Mfg. Co. v. Auch; 25 Ind. 
A. 687, 58 Ni 1062; Osborn v. State, 
25 Ind. A. 521, 58 NE 558; Wines v. 
State Bank, 22 Ind. A. 114, 53 NE 
389; Johnson v. Winslow, 22 Ind. A. 
104, 53 NE 388; Benton County v. 
Fraser, 19 Ind. A. 520, 49 NE 42, 831. 

Mont.—Parnell v. Davenport, 36 
Mont..571, 193 P= 939; 

ebr.—Burgedorff v. Hamer, 95 

1138, 145 NW 250; State v. 
Merchants’ Bank, 81 Nebr. 710, 120 
NW 157; Kupke v. Polk, 73 Nebr. 
590, 103 NW _ 321, -106 NW 459; 
Felsch v. Babb, 72 Nebr. 736, 101 
NW 1011; Curtis v. Osborne, 63 Nebr. 
837, 89 NW 420; Poska v. Stearns, 
60 Nebr. 708, 84 NW 80; Moseman y. 
State, 59 Nebr. 629, 81 NW 853; Amer- 
ican ‘Bank Vi Hand, 59 Nebr. "273, 80 
NW 908; Levy v. South Omaha Sav. 
Bank, 57 Nebr. 312, 77 NW 769; Wol- 
lam v. Brandt, 56 Nebr. 527, 76 NW 
1081; Shabata v. Johnston, 53 Nebr. 
12, 73 NW 278; Minneapolis Thresh- 
ing Mach. Co. v. Regier, 51 Nebr. 
402, 70 NW 934; Lincoln v. Bailey, 5 
Nebr. (Unoff.) 619, 99 NW 830; An- 
derson v. Hall, 4 Nebr. (Unoff.) 494, 
94 NW 981; Storm v. Holmes, 2 Nebr. 
(Unoff.) 16, 96 NW 73. But in this 
state an assignment of error is no 
longer required except in the brief. 
See sulye § 1462 note 39. 

N. Y.—Jones v. Gould, 209 N. Y: 
419, 103 NE 720. 

Tex.—Missouri RCo: Brown, 
(Civ. A.) 155 SW 979. 

Wyo.—MeIntosh v. Wales, 134 P 
274; Greenawalt v. Natrona Impr. Co., 
16 ‘Wyo. 226, 231, 92 P 1008 [quot 
Cyc]. 

But see Fisher v. Thirkell, 21 Mich. 
1, 4 AmR 422 (where it was held that 
a joint assignment of error will be 
considered joint and several, or joint 
or several, according to the nature of 
errors assigned and the interests of 
the respective plaintiffs in error). 

[a] Reason for rule——‘“The rule 
rests upon the principle that it would 
be manifestly unjust to disturb the 


Vv. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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rors, and not several assignments, is proper, and 
in some jurisdictions necessary, where all the parties 
joining therein have jointly excepted and are jointly 
affected by the errors assigned :®? and where a judg- 
ment appealed from is joint, and if reversed as to 
one defendant must be reversed as to all, de- 
fendants may, upon a joint appeal and joint as- 
signment of error, take advantage of any error com- 
mitted against any one of them on the trial.* 
Applications of rule. ‘The above rules have been 
apphed in numerous decisions, and under widely 
varying circumstances; and it has been held in ef- 
fect that a joint assignment of error by several ap- 
pellants or plaintiffs in error presents no question 
as to any ruling of the lower court against or af- 
fecting one only of the appellants or plaintiffs in 
error, and is ineffectual for any purpose.? Thus it 
has been held that a joint assignment of error by 
several to the rulings of the court on the separate 
demurrer of one of them, or separate demurrers 
of all, presents no question for the appellate court ;° 
that a joint assignment of error by several defend- 
ants that the complaint does not state facts suffi- 
cient to constitute a cause of action cannot be 
sustained unless the complaint is bad as to all;* and 
that where a joint demurrer of several defendants 
to a complaint, good as to a part of defendants, is 
overruled, and judgment is rendered on demurrer 
for plaintiff, and there is no separate assignment 


rights of some of the parties which 
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A. 120, 62 NE 282. 
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of error as to the sufficiency of the complaint, no 
question is presented for review as to the right of 
plaintiff to recover against all the defendants.® The 
same is true where the disallowance of a defense is 
not a matter of which all the defendants have cause 
for complaint and all of them jointly assign error 
thereon,® or where a joint assignment of error is 
based on a plea, or ruling thereon, not filed by all 
the defendants;’ and coplaintiffs cannot properly 
join in assigning error to the overruling of de- 
murrers to the answer or to paragraphs thereof 
which affect them severally. On the other hand, if 
parties jointly demur and except to the rulings on 
the demurrer, the assignment of error on the rul- 
ing should be joint and not several.® Where defend- 
ants have appealed jointly and assigned error in a 
joint petition,.the assignments of error will be dis- 
regarded, where one of the appellants had not an- 
swered in the court below and therefore was not 
entitled to appeal,!® or where one of the parties has 
no right to appeal because he is not a party or per- 
son aggrieved.'t! For the same reason assignments 


_ of error are insufficient where they are joined in by 


a defendant who made default and did not except 
to any ruling or action of the court;?2 and as a 
rule a joint assignment of error to conclusions of 
law or other rulings is unavailing where some ap- 
pellants did not join in exceptions to such conelu- 
sions or other rulings.’ It has also been held that 


Ind. 418, 60 NE 271, 83 AmSR 200, 
54 LRA 396. 


And see specific 


-~have been correctly determined, on 
the application of one whose rights 
are separate, distinct, and severable 
therefrom. party’s individual 
rights may be preserved upon a sev- 
eral or upon a joint assignment of 
error, but if the error be jointly as- 
signed, the relief, if any, is also 
joint, and if each party joining in 
the assignment is not entitled to the 
relief the assignment will be over- 
ruled.” Greenawalt v. Natrona Impr. 
Co., 16 Wyo. 226, 231, 92 P 1008. 

99. Andrews v. National Fdy., etc., 
Works, 76 Fed. 166, 22 CCA 110, 36 
LRA 139; Sandlin v. Dowdell, 143 
Ala. 518, 39 S 279, 5 AnnCas 459 
(husband and wife); Southern R. Co. 
v. Bretz, 181 Ind. 504, 104 NE 19;] 
Ditton v. Hart, 175 Ind: 181; 93 NE 
961; Stamets v. Mitchenor, 165 Ind. 
672, 75 NE 579; Willis v. Willis, 165 
Ind. 325, 75 NE 653; Morey v. Terre 
Waute Tract., ete., Co. 47 Ind. A. 16, 
93 NE 710; Coy v. Druckamiller, 35 
Ind. A. 177, 73 NE 195, 921 (holding 
that where defendants jointly ex- 
cepted to a special finding by the 
court and to each conclusion of law 
they were not entitled to severally 
assign errors thereto); Chappell v. 
Jasper County Oil, etc., Co., 31 Ind. A. 
170, 66 NE 515. 

[a] Several assignments of error 
founded on a joint exception are bad. 
Whitesell v. Strickler, 167 Ind. 602, 
78 NE 845. 

[b] Severance of plaintiffs in er- 
ror, and assignment of errors by 
those appearing, is "the proper prac- 
tice in Illinois where some of plain- 
tiffs in error do not appear, or refuse 
to join in assigning errors. Fraser 
v. Fraser, 110 Ill. A. 619. See also 
supra § 954. 

1. Greenberg v. Peo. 125 Til. A. 
626 [aff 225 as ees 100, 116 

mSR 127, 8 LRANS 23 
too. Killian v. Cox, 132 Ala. 664, 32 
S 738: Davis v. Williams, 121 Ala. 
542, 25 S 704; Sparklin v. St. James’ 
Church, 119 Ind. 535, 22 NE 8; Han- 
shew v. State, 113 Ind. 261, 14 NE 
365; Orton v. Tilden, 110 Ind. 23 
10 NE 936; Indianapolis St. R. Co. v. 
Bolin, 41 Ind. A. 266, 838 NE 754; 
Denkenwalter v. Wilson, 39 Ind. A. 
289, 78 NE 1049; Shirley City School 


Town v. Maumee School Tp., 28 Ind. 


pr eek ae of rule infra this sec- 
ion. 

38. Morton v. Clark, 10 Ala. A. 439, 
65 S 408; Sheeks v. State, 156 Ind. 
508, 60 NE 142; Grimes v. Grimes, 
141 Ind. 480, 40 NE 912; Arbuckle v. 
Swim, 123 Ind. 208, 24 NE 105; Mc- 
Kee v. Hungate, 99 Ind. 168; Kelley 
v. Seanlan, (Ind. A.) 104 NE 516; 
Southern R. Co. v. Bretz, (Ind. A.) 
100 NE 477; Johnson vy. Blair, 32 
Ind. A. 456, 70 NE 85; McLaughlin 
v. Union Nat. Sav., etce., Assoc., 32 
Ind. A. 137, 67 NE 548; Shirley City 
School Town v. Maumee School Tp., 
28 Ind. A. 120, 62 NE 282; Rogers v. 
State, 26 Ind. A. 144, 59 NE 334; 
Leary v. Richcreek, 26 Ind. A. 387, 
59 NE 35; Advance Mfg. Co. v. Auch, 
25 Ind. A. 687, 58 NE 1062; Lodoga 
Vitzinn; 9 Sind eAN 5s 36eNE 159% 
And see Bush v. McBride, 159 Ind. 
663, 65 NE 1026; Stout v. Duncan, 87 
Ind. 383. 

4. Becknell v. Becknell, 110 Ind. 
42, 10 NE 414; Hichbredt v. Anger- 
man, 80 Ind. 208; Durham v. Craig, 
79 Ind. 117; Owen v. Cooper, 46 Ind. 
524; Vancleef v. Britton, 45 Ind. A. 
388, 90 NE 1034; Advance Mfg. Co. v. 
Auch, 25 Ind. A. 687, 58 NE 1062; 
Vigo Real Estate Co. v. Reese, 21 Ind. 
A. 20, 51 NE 350. 

[a] Action against receiver and 
another.—An assignment of error 
that the complaint in an action 
againt a receiver and another does 
not show leave to sue the receiver is 
unavailing, being joint as to both de- 
fendants and good only as to the re- 
ceiver. Vigo Real-Est. Co. v. Reese, 
21 Ind. A. 20, 51 NE 350. 

5. Owen v. Cooper, 46 Ind. 524. 

6. Leader v. Mattingly, 140 Ala. 
444, 37 S 270. 

7. Shiff v. Andress, 147 Ala. 690, 
40 S 824; Tretheway v. Peek, 28 Ind. 


A. 81, 62 NE 59 (errors in over- 
ruling separate pleas in  abate- 
ment). 

8. Starkey v. Starkey, 166 Ind. 


140, 76 NE 876; McKee v. Hungate, 
99 Ind. 168; McCarty v. Snowbarger, 
35 Ind. A. 179, 73 NE 606; Smith v. 
American Crystal Monument Co., 29 
Ind. A. 308, 62 NE 1013; Kentucky, 
etc., Cement Co. y. Morgan, 28 Ind. A. 
89, 62 NE 68. 

9. See South Bend y. Turner, 156 


[a] Joint and separate demurrers, 
—But where several defendants file 
joint and separate demurrers to a 
complaint which are overruled, and 
then they jointly and separately ex- 
cept to the ruling of the court, an 
assignment of error by one of de- 
fendants, predicated on the exception, 
raises the question of the sufficiency 
of the complaint. Indianapolis, etc., 
Transit Co. v. Foreman, 162 Ind. 85, 
69 NE 669, 102 AmSR 185. 

10. Poska v. Stearns, 60. Nebr. 
708, 84 NW 80 (but in this state as- 
signments of error are no longer re- 
quired except in the brief. See supra 
§ 1462 note 39). 

11. McFarland v. Pierce, 151 Ind: 
546, 45 NE 706, 47 NE 1. 

[a] Appointment of receiver.—A 
joint assignment of error by two ap- 
pellants to the appointment of a re- 
ceiver is not available to either of 
them where one is not a “party ag- 
grieved,” within Rev. St. (1894) § 
1245, giving the right of appeal from 
the appointment to such a_ party 
only. McFarland v. Pierce, 151 Ind. 
546, 45 NE 706, 47 NE 1. 

12. Crist v. Wayne International 
ee Assoc., 155 Ind, 260, 57 


Whitesell v. Strickler, 167 Ind: 
602, 78 NE 845; Sheeks v. State, 156 
Ind. 508, 60 NE 142; Doty v. Patter- 
son, 155 Ind. 60, 56 NE 668; McKee 
v. Hungate, 99 Ind. 168; Morey v.. 
Terre Haute Tract., etc., Co., 47 Ind. 
A. 16, 93 NE 710; Davy v. Brown, 38 
Ind. A. 413, 78 NE 335; Leedy v. Cap+ 
ital Nat. Bank, 35 Ind. A. 247, 73 NB 
1000, 1001 (holding that where the 
court stated but two conclusions of 
law, and appellants, who were the 
three defendants below, severally and, 
separately excepted to each, and as- 
signed as error, jointly, “that the 
court erred in its conclusions of law 
stated upon the special finding of 
facts,” the assignment of error did 
not question the ruling to which ex- 


ception was taken); Johnson vy. 
Blair, 32 Ind: Al: 456, 707_ Nim 2s85e 
Burns Vv. Huntertown Cemetery 


Church, 31 Ind. A. 640, 68 NE .915; 
Davis v. Seybold, 27 Ind. A. 510, 61 
NE 743; Bonham y. McGeath, 27 Ind, 
A. 436, 61 NE 688. 
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a joint assignment of error based upon the action 
of the court in overruling a motion for a new trial 
cannot be considered on appeal, where the motion 
for a new trial, appearing in the record, was the sole 
and separate motion of one or of each of the ap- 
pellants,44 or where exceptions to the overruling 
of the motion for new trial were several;!® and 
that a joint assignment of errors by several parties 
to the overruling of their joint motion for a new 
trial presents no question on appeal, where the 
judgment was correctly rendered against one of the 
On the other hand, however, it has been 
held that where there is a joint motion for a new 
trial, and an exception or exceptions to the over- 
ruling of the same, the assignment of error on such 
It has also been held that 
where parties join in a demurrer and it is overruled 
as not being good as to one, the other party, if the 
oyerruling is error as to him, can make it available 


parties.?° 


ruling must be joint.7 


{a] Several exceptions.—But it 
has been held that, where there has 
been a ruling against appellants 
jointly and they are jointly affected 
thereby, they are not prevented from 
assigning error jointly on such ruling 
by the fact that their exceptions to 
the ruling were in terms several, 
where all of them excepted. Stamets 
BL plac! eh ani 165 Ind. 672, 75 NE 


[b] What exceptions are several. 
—(1) Where a demurrer to a com- 
plaint by several defendants, after 
setting out the names of all the de- 
fendants as the demurring parties, 
recited, “Hach separately and sever- 
ally demurs . . . and for cause of 
demurrer says’ and the order over- 
ruling the demurrer recited that 
thereupon “the court overrules the 
separate demurrer by each of the de- 
fendants to the amended complaint 

. to which ruling of the court 
the defendants object and except,” 
it was held that the ruling on the 
demurrer and the exceptions were 
separate and not joint, and were 
therefore properly presented on ap- 
peal by separate assignments of 
error. Whitesell v. Strickler, 167 
Ind. 602, 78 NE 845, (A.). 73 NE 153 
{overr Southern Ind. R. Co. v. Har- 
rell, 161 Ind. 689, 68 NE 262, 68 LRA 
460; Noonan v. Bell, 159 Ind. 329, 64 
NE 909]. (2) And a statement that 
plaintiffs or defendants ‘‘separately 
and severally except” shows separate 
exceptions and will not support a 
joint assignment of error. Southern 
R. Co. v. Bretz, (Ind. A.) 100 NE 477; 
Morey v. Terre Haute Tract., etc., Co., 
47 Ind. A. 16, 93 NE 710. 

14. Fowler v. Newsom, 174 Ind. 
104, 90 NE 9; Moves v. Meyer, 155 
Ind. 569, 58 NE 842: Green v. Heas- 
ton, 154 Ind. 127, 56 NE 87; Bower 
y. Bowen, 139 Ind. 31, 38 NE 326; 
Carr v. Carr, 137 Ind. 232, 36 NE 899; 
Guyer v. Union Trust Co., GindPA:)), 
104 NE 82; Southern R. Co. v. Bretz, 
(ind. A.) "100 NE 477; Indianapolis 
St. R. Co. v. Bolin, 41 Ind. A. 266, 83 
NE 754; Davy v. Brown, 88 Ind. A. 
413, 78 NE 335; Johnson v. Blair, 32 
Ind. A. 456, 70 NE 85; Gough v. 
State, 32 Ind. A. 22; 68 NE 1043 

olding that since the motion for a 
new trial by a principal, and the 
motion by the sureties on his bond, 
when jointly sued as defendants, are 
separate motions, no question is pre- 
sented on the court’s ruling on such 
motions by a joint assignment of er- 
ror by all defendants); Burns v. 
Huntertown Cemetery Church, 31 Ind. 
A. 640, 68 NE 915; Advance Mfg. Co. 
Vv. Auch, 25 Ind. A. 687, 58 NE “1062: 
Benton County v. Fraser, 19 Ind. A. 
520, 49 NE 42, 831. 

15. Sheeks v. State, 156 Ind. 508, 
60 NE 142; Southern R. Co. v. Bretz, 
(Ind. A.) 100 NE 477; Davy v. Brown, 
38 Ind. A. 413, 78 NE 335. 

16. Vansell v. Carrithers, 33 Ind. 
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A. 294, 71 NE 158. And see Parnell 
v. Davenport, 36 Mont. 571, 93 P 939. 

27. Ditton V.. Harty iD, Inds Ls. 
93 NE 961 (even though rulings sep- 
arately excepted to were assigned as 
ground for the joint motion); Stam- 
ets v. Mitchenor, 165 Ind. 672, 75 NE 
579 (holding that where plaintiffs 
joined in a motion for a new trial 
after verdict against them, and all 
severally excepted to the order deny- 
ing it which similarly affected their 
interests, a joint assignment of error 
predicated on the ruling was. suffi- 
cient). And see Willis v. Willis, 165 
Ind. 325, 75 NE 653 (holding that 
where an order book entry recited 
that “respondents . . . now file 
their written motions and reasons for 
a new trial herein,’ and following 
the entry there appeared a separate 
motion by each of the respondents 
for a new trial, and the record then 
recited that the court, being fully ad- 
vised, overruled “said motion, to 
which ruling of the court said re- 
spondents except .. . and re- 
spondents now pray an appeal to the 
supreme court,’”’.a sevarate assign- 
ment by only one of the respondents 
“that the court erred in overruling 
his motion for a new trial, to which 
ruling he excepted,’ was not support- 
ed by the record, and would be disre- 


garded). 

18. Davis v. Williams, 121 Ala. 
542, 25 S 704. And see Cleveland 
v. Alba, 155 Ala. 468, 46 S 757. 

19. Bush v. McBride, 159 Ind. 663, 
65 NE 1026. 

20. Louisville, 
Smoot, 135 Ind. 220 
1002. And see McLaughlin v. Unien 
Nat. Sav., ete. Assoc., 32 Ind. A. 
137, 67 NE 548. 

[a] Separate assignments proper. 
—But where defendants filed sepa- 
rate demurrers to the complaint for 
want of facts, each of which demur- 
rers was sustained, the entry being, 
“Come now the parties herein, and 
the demurrer filed by the defendants 
herein is sustained by the court, to 
which the plaintiffs except,’ ete, it 
was held that it was no objection to 
a review of the ruling on demurrer, 
that the plaintiffs as appellants had 
assigned error severally, based on 
the ruling on each demurrer, while 
the ruling was joint and in gross. 
Guick v. Templin, 42 Ind. A. 151, 85 
NE 121. 

21. Lillich v. Moore, 112 Ala. 532, 
20 S 452. 

22. American Wringer Co. v. Mc- 
Kinley, 26 Ind. A. 239, 59 NE 410. 

23. [a] Overruling of separate 
motions for judgment on answers to 
interrogatories.—Indianapolis St. R. 
Co. v. Bolin, 41 Ind. A. 266, 83 NE 
754. 

[b] Verdict against evidence.— 
Kentucky, ete., Cement Co. v. Mor- 
gan, 28 Ind. A. 89, 62 NE 68 (holding 
that where a verdict against defend- 


ete; eR aacCo! sev. 
, 33 NE 905, 34 NE 
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only on a separate assignment of error;** and that, — 
where a complaint is sufficient as to some of the de- 
fendants who demurred to it, a joint assignment of 
error of all the defendants, that the court erred in 
overruling the demurrer, is bad.1® 
jointly assign as error the rulings on the separate 
demurrers of each of them, and separate motions - 
for a new trial, 
sents no question for the decision of the appellate 
court nor is a defect of this character waived by 
a joinder in error.?° If a party for whom judgment 
was rendered and the other appellants jointly assign 
errors, the assignment will be bad and the appeal 
will be dismissed;?! and where a complaint is di- 
rected against two defendants, but judgment is 
rendered against one only, and both appeal and as- 
sign error jointly, the judgment must be affirmed.?? 
Other illustrations are referred to in the note be- 


If appellants 


such an assignment of error pre- 


ants is conceded to be correct as to 
one of them, the other, in order to 
attack it on appeal, must separately 
move for a new trial. and separately 
assign error); Missouri, etc., R. Co. v. 
Brown, (Tex. Civ. A.) 155 SW 979 
(holding that a joint assignment that 
the verdict was contrary to the 
weight of the evidence as to all de- 
fendants cannot be sustained if the 
evidence supports the verdict as to 
any of them). And see Parnell v. 
Davenport, 36 Mont. 571, 93 P 939 
(holding that where two joint de- 
fendants jointly moved for a new 
trial, and the notice of appeal from 
the refusal to grant the new trial 
was a joint one, and the evidence was 
sufficient to sustain the verdict as 
against one of defendants, whether 
the evidence was sufficient as against 
the other need not be considered). 

[c] Wariance.—In a joint and sey- 
eral action against a corporation, its 
president, and others, as makers of a 
note, an assignment of error that 
there was a material variance between 
the complaint and evidence, which 
sought to charge the president with 
liability as maker, is not available on 
a joint appeal and a joint assignment 
of error by the corporation and its 
president. National Automatic Fur- 
nace Co. v. Wilmer, 41 Colo. 313, 315, 
92 P.702 [eit Cyc]. 

[d] Ruling on motion to dismiss. 
—A joint assignment of error, raising 
the question of error in overruling 
the separate motion of one of the ap- 
pellants to dismiss, is bad. Renard 
v. Grande, 29 Ind. A. 579, 64 NE 644. 

[e] Punitive damages.—Where, in 
an action against several defendants 
for malicious prosecution, all of them 
join in an assignment of error on the 
allowance of punitive damages, and 
it appears that actual malice war- 
ranting a recovery of punitive dam- 
ages was proved as against one of 
defendants, the assignment is not 
sustainable. McIntosh v. Wales, 
(Wyo.) 134 P 274, 

[f] Actions on separate bonds.— 
Where defendants were sued on two 
separate bonds and on a joint bond as 
administrators of an _ estate, and 
judgment was rendered on the sep- 
arate bonds but not on the joint bond, 
joint assignments of error by defend- 
ants, two of whom are obligors on 
the joint bond, present no question 
for review. Sheeks v. State, 156 Ind. 
508, 60 NE 142. 

{g] Decree affecting different 
tracts of land.—Joint assignments of 
error to a decree subjecting to a 
judgment various tracts of land in 
none of which appellants are jointly 
interested, not being sustainable as 
to one appellant, are bad as to all. 
Kiliian v. Cox, 132 Ala. 664, 32 S 738. 

[h] Rulings as to injunction.— 
And where a motion to dissolve an 
injunction is joint, as are also the 
appeal from a decree overruling the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Exceptions to rule. 


are recognized.2* Thus the rule 


where the alleged error or defect may be noticed by 
the court without assignment, as in the case of a 
plain or fundamental error apparent on the rec- 
And in some eases, by reason of the legal 
fiction of unity of husband and wife, it has been 
held that where they are joint parties to a suit they 
may jointly assign errors which affect only one of 
Where husband and wife are defendants 


ord.2® 


them.?°® 


motion, and the assignments of er- 
ror on such appeal, the decree, being 
proper as to certain of respondents, 
must be held proper as to all. Nie- 
haus v. Cooke, 134 Ala. 223, 32 S 728. 
~ [i] On intervention.—Where a de- 
murrer was sustained to a petition 
of intervention, but no judgment was 
entered thereon, and both plaintiff 
and intervenor appealed from a 
judgment for defendants and as- 
signed errors jointly, the assignment 
was bad as to both, intervenor not 
being entitled to appeal from the or- 
der sustaining the demurrer but only 
from a judgment. Greenawalt  v. 
tes Impr. Co., 16 Wyo. 226, 92 P 


[ij] Proceedings for  establish- 
ment of drain.—Where three of four 
remonstrants, in proceedings for the 
establishment of a drain, succeed in 
reducing their assessment more than 
ten per cent, but the assessment of 
the fourth is not reduced, and the 
four prosecute a joint appeal, a rul- 
ing allowing to the successful re- 
monstrants only one half of their 
costs will not be considered, since a 
reversal cannot be granted on a joint 
assignment of error unless the error 
affects all the appellants’ joining 


therein. Bolt v. Ward, 156 Ind. 382, 
59 NE 1053. 
[k] Joinder by state and inform- 


ants.—Since an accusation against a 
township trustee, under the act of 
March 8, 1897 § 35, authorizing im- 
- peachment and removal of public of- 
ficers, must be presented and prose- 
cuted by the prosecuting attorney in 
the name of the state, and the in- 
formants are not parties to the pro- 
ceeding, joint assignments of error 
by the state and by informants are 


insufficient. In re Paskins, 155 Ind. 
Wi3. DRANED 91.4. 
{1] Other illustrations—(1) It 


has also been held that where a 
judgment is rendered against one of 
defendants, and on appeal they joint- 
ly assign error on the sustaining of 
a motion to strike out a paragraph of 
the answer, the assignment is_ not 
good because not good as to both 
(Denkewalter v. Wilson, 39 Ind. A. 
289, 78 NE 1049); (2) that a joint 
assignment specifying error in over- 
ruling a demurrer of appellants and 
each of them, and in overruling the 
motion of some of appellants to mod- 
ify the judgment, presents no ques- 
tion for review, one of the appellants 
not having filed a demurrer or moved 
to modify the judgment (Leary v. 
Richcreek, 26 Ind. A. 37, 59 NE 35); 
(3) that where a defendant whose de- 
murrer to the complaint has been 
sustained is not afterward joined in 
a motion by his codefendants for a 
new trial, or a motion in arrest of 
judgment, a joint assignment of er- 
rors by him and by his codefendants 
will not be considered, as there is no 
error of which he can complain 
(Benton County v. Fraser, 19 Ind. A. 
520, 49 NE 42, 831); (4) that where, 
in an action against two codefend- 
ants, two separate conclusions of law 
are filed, one of which is concededly 
correct as to one defendant, a joint 
assignment of: error as to both con- 
clusions must be overruled (Shirley 


In some jurisdictions, how- 
ever, exceptions to the rule that the court will not 
consider alleged errors on a joint assignment, where 
they do not affect all who join in the assignment, 
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night.?7 


does not apply 


tion.?? 


City School Town vy. Maumee School 
Tp., 28 Ind. A. 120, 62 NE 282); (5) 
and that, where a judgment awards 
costs against plaintiff in favor of 
four of seven defendants, and ad- 
judges that plaintiff shall recover a 
certain sum from two defendants, 
and fails to contain any judgment 
either for or against two other de- 
fendants, and all defendants appeal, 
a joint assignment of errors by all 
the appellants presents nothing for 
review (Stemen:’ v. Knudson-Mercer 
Co., 37 Ind. A. 274, 76 NE 812). 


24. See cases in following notes. 
25. Rumeli v. Tampa, 48 Fla. 112, 
37 S 563 (absence of necessary 


parties noticed by court on error as- 
signed by any party); Mote v. Mor- 
ton, 46 Fla. 478, 35 S 656 (holding 
that it is immaterial whether appel- 
lants are jointly interested in a joint 
assignment of error going to absence 
of necessary parties, as the court 
may notice such defect of its own 
motion). See supra § 1481 et seq. 

[a] In Colorado it was held that 
where, in a proceeding to determine 
water rights, all the parties whose 
rights were adjudicated at the trial 
were parties to a joint appeal, and 
two of the appellees, who objected to 
the consideration of certain assign- 
ments of error because they did not 
concern all the appellants jointly, 
themselves presented some of the 
questions to the consideration of 
which the objections related, the 
auestions would be determined, under 
Mills Amnnot. St. § 2423, requiring 
courts to place a liberal construction 
on the provisions regulating appeals, 
and in accordance with the court’s 
discretion to notice errors appearing 
of record which the parties them- 
selves may not urge because of a 
failure to present them properly. 
Windsor Reservoir, ete., Co. v. Lake 
Supply Ditch Co., 44 Colo. 214, 98 P 
729. 

26. Campbell v. Tomlinson, 178 
Ind. 63, 98 NE 720 (joint assignment 
of error by husband and wife on de- 
nial of motion for a new trial, al- 
though the motion was properly de- 
nied as to the husband); Magel v. 
Milligan, 150 Ind. 582, 50 NE 564, 65 
AmSR 382 (overruling of motion for 
new trial); Sibert v. Copeland, 146 


Ind. 387, 44 NE 305; Hawkins v. 
Heinzman, 126 Ind. 551, 25 NE 708 
(wife the real party in interest); 


Stewart v. Babbs, 120 Ind. 568, 22 NE 
770; McNew v. Vert, 43 Ind. A. 83, 
86 NE 969 (holding that where ap- 
pellants are husband and wife, they 
may join in assignments:of error to 
review exceptions severally reserved 
to the conclusions of law and to 
rulings on separate motions for a 
new trial). And see Clements v. 
Davis, 155 Ind. 624, 57 NE 905. But 
see McLaughlin v. Union Nat. Sav., 
etcnASsoc;, o2- Ind. A. 137, “67 (NE 
548 (holding that where there was a 
cross complaint against plaintiff and 
his .wife to which plaintiff and his 
wife severally demurred, and plain- 
tiff alone excepted to the ruling 
thereon, a joint assignment of error 
on the ruling, by plaintiff and his 
wife, could not be considered). 

[a] In Alabama, where suit was 
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and appeal, they may jointly assign error, although 
as to the wife it affects only her inchoate dower 
It has also been held that where one of 
the defendants who nominally appeal is not a party 
to the judgment, his joinder in the other’s assign- 
ments of error may be regarded as redundant and 
without prejudice to the consideration of the assign- 
ments on their merits.?8 

Whether an assignment is joint or several is de- 
termined from the language used in the particular 
case, and the question is therefore one of construe- 


brought by a married woman, alone, 
and her husband was made a party 
under a ruling holding him to be.a 
necessary party, an assignment upon 
rulings previous to his being made'a 
party, joining him, was held defec- 


tive. Barker v. Anniston, ete, R. 
Co., 92 Ala. 314, 8 S 466. 
27. Sandlin v. Dowdell, 145 Ada. 


518, 39 S 279, 5 AnnCas 459 (holding 
that, where a bill was filed against 
husband and wife to foreclose a 
mortgage on their homestead, and 
was defended because the certificate 
of acknowledgment was void, the hus- 
band and wife were entitled to as- 
sign jointly a decree of foreclosure 
rendered against them as error, ak 
though the wife’s interest in the 
homestead during the life of her hus- 
band was not such as would autho- 
rize her to maintain a bill in equity 
to set aside the mortgage). 

ees Gilley v. Denman, (Ala.) 64S 


29. Southern Indiana R. Co. v. In- 
dianapolis, ete., R. Co., 168 Ind. 360, 
81 NE 65, 13 LRANS 197; Sibert v. 
Copeland, 146 Ind. 387, 44 NE 305; 
Fisher v. Thirkell, 21 Mich. 1,4 
AmR 422. And see other cases supra 
this section. 

[a] TIllustrations.—(1) Thus _ it 
has been held that an assignment of 
error that “appellants severally aver 
there is error,” etc., setting out thrée 
alleged errors, is a joint assignment 
as to the parties and, as such, is good 
as to none of them unless good as to 
all. Sibert v. Copeland, 146 Ind. 
387, 389, 44 NE 305 (where it was 
said: “It is true the word ‘severally’ 
is used after the word ‘appellants,’ 
but this, we think, must be held to 
apply to the several specifications of 
error, which in their nature are said 
to be closely analogous to the para- 
graphs of a complaint or answer. 
Elliott’s App. Proced., section 309. 
It cannot be held to have an applica- 
tion both to the appellants and speci- 
fications’). (2) And an assignment 
of error commencing “The appellants 
severally and jointly aver,” etc., is 
joint. Tretheway v. Peek, 28 Ind. A. 
81, 62 NE 59. (3) On the other hand 
it has been held that an assignment 
of error, which recites that “the ap- 
pellants . both jointly say, 
and each of them severing from the 
other separately and severally says, 
that there is manifest error in the 
judgment and proceedings in this 
cause, and in the making and enter- 
ing of record,” etc., followed by sev- 
eral specifications of error, separate- 
ly numbered, is a separate assign- 
ment as to two appellants. Southern 
Indiana R. Co. v. Indianapolis, ete., 
R. Co., 168 Ind. 360, 365, 81 NB 65. 
13 LRANS 197 (where it was said 
that this assignment is “separate as 
to appellants, by reason of the words 
of severance, and the remaining lan- 
guage is sufficient to show that the 
ruling embraced in the assignment is 
separately questioned’). (4) And an 
assignment of errors purporting to be 
made by all the defendants “jointly 
and severally” may be treated as a 
separate assignment, where only one 
defendant appeals. Mills vy. Mason, 
182 Ill. A. 69. : 
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Cure or waiver of defective assignment. 
assignment of errors, defective because the errors 
alleged are not errors against all appellants, is 
cured by the parties against whom there is no ap- 
peal declining to join in the appeal.®° 
been held that the defect in jointly assigning er- 
ror on rulings affecting one party only is not waived 


by joinder in error.*? 


[§ 1502] EE. Specification of Errors and Scope 
and Effect of Assignment—l. In General—a. What 
An assignment of er- 
rors must be limited of course to rulings or ques- 
tions which the appellate court has the jurisdiction 
to review, and of whieh appellant or plaintiff in 
As a rule it must 
be limited to the rulings, judgment, orders, or decree 
of the lower court,** and neither the opinion of the 
court or reasons given for its ruling or decision ** 
nor the verdict of a jury *° can be assigned as error. 


May Be Assigned as Error. 


error is entitled to complain.*” 


30. Cooper v. Hayes, 96 Ind ye 
31. Louisville, ete, R. Co. 
Smoot, 135 Ind. 220, 33 NE 905, 34 


NE 1002; Spitzer v. Wright, 36 Ind. 
A. 558, 76 NE 261 

. 32. "Hartford Trust Co. v. West 
Hartford, 84 Conn. 646, 81 A 244, 
AnnCas1912D 997; Stephen Ve Thii- 
noismOent:ayRerCo,, wii2 Sash ti AgTy99): 
Haynes v. Smith, 29 Okl. 703, 119 P 
703; Kenworthy v. Equitable Trust 
Co., 218 Pa. 286, 67 A 469; Dean v. 
Delaware, etc., R. Co., 50 Pa. Super. 
284; B. F. Lee Co. v. Sherman, 43 
Pa. Super. 557. 

[a] Assignment ousting jurisdic- 
tion.—In Illinois the assignment in 
the appellate court of an error ques- 
tioning the validity of a statute op- 
erates to oust the jurisdiction of that 
eourt to consider the appeal, as the 
supreme court has exclusive jurisdic- 
tion when the validity of a statute 
is questioned. Stephen v. Illinois 
Centar. Con wl 28. TAL) 99K 

Decisions reviewable see supra § 
129 et seq. 

, xen of review see infra XVI in 
hi die 

‘kistoppel to allege error see supra 
§ 533 et seq; infra XVI in 4 C. J. 

33. Gibson v. Luther, 196 Fed. 
203, 116 CCA 35; McIntosh v. Ropp, 
233 Pa. 497, 82 A 949 (must be to 
final rulings on trial to court); 
Condron v. Pennsylvania R. Co., 233 
Pa. 197, 82 A 64; People’s Nat. Bank 
v.- Hazzard, 231 Pa. 552, 80 A 1094, 
AnnCas1914B 1115. 

[a] Remarks to counsel.—Where 
no exception is taken to any ruling 
of the court on the evidence, and no 
propositions of law are submitted, an 
assignment of error that the court 
entertained erroneous views of the 
law, based on remarks of fhe court in 
a colloquy between court and counsel, 
cannot be sustained. Hulbert v. Chi- 
cago, 217 Ill. 286, 75 NE 486; West 
Ghicago Park Comrs. v. Metropoli- 
tan West Side El. R. Co., 182 Ill. 246, 
§5 NE 344, 

34. Childs v. Williams, 212 Fed. 
151, 129 CCA 9; Gibson v. Luther, 
496 Fed. 203, 116 CCA 35 (holding 
that error is assignable in actions at 
law on rulings made or points of law 
decided and not on reasons given 
therefor, and that it cannot be as- 
signed therefore on alleged holdings, 
findings, and judgments of the trial 
judge as reflected in its opinion 
which, although it finds and com- 
ments on evidential facts in the case 
in. support of the-conclusion, is not 
a special finding of facts); York v. 
Washburn, 129 Fed. 564, 64 CCA 132; 
Albany Perforated Wrapping-Paper 
Co. v. John Hoberg Co., 109 Fed. 589, 
48 CCA 559; Ogden City v. Weaver, 
108 Fed. 564, 47 CCA 485; Columbus 
Safe-Deposit Co. v. Burke, 88 Fed. 
630, 32 CCA 67; Russell v. Kern, 69 
Bed. ~94,, 16" CCA, 15485 Caverlysey. 
Deere, 66 Fed. 305, 13 CCA 452; Ken- 
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A joint | 


But it has 


the appeal.?§ 


tucky L., ete., Ins. Co. v. Hamilton, 
63 Fed. 93, 11 CCA 42; Stewart Min. 
Co. v. Ontario Min. Co., 23 Ida. 724, 
132 P 787 (holding that, under Rev. 
Codes § 4406 defining ‘‘decision,”’ an 
oral opinion announced by the court 
prior to making findings of fact and 
conclusions of law or a written opin- 
ion addressed to counsel and not in 
the nature of findings and conclu- 
sions is not a decision, and that as- 
signments of error directed thereat 
will not be considered); Chicago v. 
Farwell, 260 Ill. 565, 103 NE 606; 
Condron y. Pennsylvania R. Co., 233 
Pa. 197, 82 A 64; Yerger v. Hunn, 231 
Pa. 245, 80 A 527; Seltzer v. Boyer, 
224 Pa. 369, 73 A 438; In re Johnston, 
222 Pany514, 11) A.«1053% Jonestiv 
Weir, 217 Pa. 321, 66 A 550, 10 Ann 
Cas 692. See also Altoona vy. Morri- 
on 24 Pa. Super. 417; and supra § 
35. People’s Nat. Bank vy. Hazard, 
231 Pa. 552, 80 A 1094, AnnCas1914B 
1115. See also supra § 441. 
86. Hartford Trust Co. v. West 
Hartford, 84 Conn. 646, 81 A 244, Ann 
Cas1912D 997 (question of laches not 
available); Western Union Tel. Co. v. 
Frank, 85 Ind. 480; Kimball v. Sloss, 
7 Ind. 589; Doll v. Weber, 2 McG. 
Moan) 168. See also infra XVI in 4 


ares Haynes v. Smith, 29 Okl. 703, 
119 P 246 (holding that the over- 
ruling or sustaining of a demurrer to 
a pleading is not included in “errors 
of law occurring at the trial,’ with- 
in St. [1893] § 4196 [Comp. L. (1909) 
§ 5825], since a trial does not com- 
mence until an issue of fact is joined, 
so that no error can be assigned 
thereon that can be reviewed on a 
transcript). 

88. Hedrick v. Hall, 155 Ind. 871, 
58 NE 257; Pfau-v. State, 148 Ind. 
539, 47 NE "927: Morgan y. Hyatt, 62 
Ind. 560; Westerfield v. Spencer, 61 
Ind. 339; Carr v. Haton, 42 Ind. 385; 
Jeffersonville, etc., JR. Coma. Riley, 
39 Ind. 568; Kent v. Lawson, 12 Ind. 
675, 74 AmD 233; Reeves vy. Gillette, 
47 Ind. A. 221, 94 NE 242; Leedy v. 
Capital Nat. ,Bank, 35 Ind: .A. 247, 
73 NE 1000; Hunt v. Listenberger, 14 
Ind. A. 320, 42 NE 240, 964; Louis- 
ville, ete., R. Co. v. Terrill, 12 Ind. A. 
328, 89 NE 295; Maybin v. Webster, 
8 Ind. A. 547, 35 NE 194, 36 NE 873; 
McCloskey v. Davis, 8 Ind. A. 190, 
35 NE 187. See also supra § 849 et 
seq; infra § 1536. 

39. Donovan v. Davis, 85 Conn. 
394, 82 A 1025; Decker v. Mann, 80 
Conn. 86, 66 A 884; New Cumber- 
land Borough y. Riverton Cons. Wa- 
ter Co., 282 Pa, 531, 81 A 799; Lind- 
say v. Dutton, 227 Pa. 208, 75 A 1096. 
See also supra § 580 et seq. 


b . S.—Burton vy. Driggs, 20 
Wall. 125, 22 L. ed. 299; Gibson v. 
Luther, 196 Fed. 203, 116 CCA 35; 


Pioneer Steamship Co. v. Jenkins, 189 
Wed..312; 111, CCA 44: Krice Ra Conav. 
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In some jurisdictions assignments of errors are 
limited to questions or rulings of law, 86 or to ‘‘er- 
rors of law occurring at the trial.’’ st 
risdictions, also, matters which are ground for a 
new trial cannot be assigned as independent errors 
on appeal, but the proper practice is to assign them 
in the court below on motion for a new trial and 
then assign the denial of the motion as error on 
Assignments of errors cannot raise 
questions which were not raised and passed upon in 
the lower court,®® or which were not preserved for 
review by timely and proper objections and pitt 
tions in the lower court.?° 

[§ 1503] b. Number of Assignments. 
party has an undoubted right to make or file all 
necessary assignments of error, he. should not in- 
crease their number unnecessarily. 
of filing interminable or unnecessary assignments 
has been repeatedly disapproved by the courts ;** 


In some ju-" 


While a 


The practice 


Schomer, 171 Fed. 798, 96 CCA 458; 
Smith v. Hopkins, 120 Fed. 921, 57 
CCA 193; Ogden City v. Weaver, 108 
Fed. 564, 47 CCA 485; Baggs v. Mar- 
tin, 108 Fed. 33, 47 CCA 175. 

Mich.—Manistee School Dist. 
Cook, 47 Mich. 112, 10 NW 181. 

Minn.—London, etc., Mortg. Co. v. 
McMillan, 78 Minn. 53, 80 NW 841. 

Or.—Stroberg v. Merrill, 67 Or. 409, 
1352P.335. i 

Pa.—Kane, ete. R. Co. v. Pitts- 
burgh, etc., R. Co., 241 Pa. 608, 88 A 
793; Prenate v. Messenger Printing 
Co., 241 Pa. 267, 88 A 439; Berg v., 
Butler. Sav.,..etc., Co., 233 Ba. 469; 
82 A 683; Chisholm vy. Thompson, 233 
Pa. 181, 82 A 67; New Cumberland 
Borough v. Riverton Cons. Water Co., 
232 Pay 634,81) A a99 sin dsavaave 
Dutton, 227 Pa. 208, 75 <A. 1096; 
Jackson v. Jackson, 49 Pa. Super. 18; 
Monongahela Natural Gas Co. eve 
Ellwood Natural Gas, etc., Co., 43 Pa. 
Super. 619. 

Ss. D.—Ward v. Brown, 31S. D. 296, 
140 NW 698. 

Tenn.—Stacker v. Louisville, etce., 
R. Co.,'106 Tenn. 450, 61 SW 766. 

See also infra § 1504. 

Necessity for objections in lower 
court see supra § 636 et seq. 

Necessity for exceptions see supra 
§ 802 et seq. 

41. U. S.—Fidelity, ete. Co. v. L. 
Bucki, ete., Lumber Co., 189 U. S: 
135, 138, 238 SCt 582, 47 L. ed. 744; 
Phillips, ete., Constr,.Co. v. Sey- 
mour, U. S.. 646, 23 L. ed. age 
Chicago Great Western R. Co. 
McDonough, 161 Fed. 657, 88 coca 
517; Michigan Home Colony Conv. 
Tabor, 141 Fed. 332, 333, 72 CCGA 480 
(where it is said: “The practice of 
filing such a large number of .assign- 
ments cannot be approved. It 
thwarts the purpose sought to be 
subserved by the rule requiring any 
assignments. It points to nothing. 
It leaves opposing counsel and the 
court as much in the dark concern- 
ing what is relied on for error as if 
no assignments were filed’); Farns- 
worth v. Nevada Co., 102 Fed. 578, 
42 CCA 509. 

Dak.—McCormack y. Phillips, 4 
Dak. 506, 34 NW 39. 

Fla.—Mitchell v. Mason, 65 Fla. 
208, 61 S 579; Atlantic Coast Line 
1, Co. Vv. Whitney, 6 bi Hae Mio sa OM vas 
179; Hoopes v. Crane, 56 Fla. 395, 47 
SS) 992; Atlantic Coast Line R. Co. v. 
Crosby, 53 Fla. 400, 476, 43 S 318, 
841; Seaboard Air "Line RB... Coy ge 
peat DOrOReD, 52 Fla. 425, 432, 42 S 


Vv. 


Mich.—Boydan v. Haberstumpf, 129 
Mich. 137, 88 NW 386; Burt v. Long, 
106 Mich. 210, 64 NW 60; Fowler v. 
Gilbert, 38 Mich. 292. 

Minn.—Duncan v. Kohler, 37 Minn. 
379, 34 NW 594. 

N. 15 


M.-Gallegos v. Sandoval, 
N. M. 216, 106 P 378. 
Pa.—Lincoln v. Wakefield, 237 Pa. ° 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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and it has been said that ‘‘such interminable as- 


signments, instead of impressing 


the thought of an imperfect trial, 
eredit upon the worth of any of them.’’42 
ease, it has been held, the court will endeavor to 
consider only the questions which, in its opinion, 
seem to be material to the judgment.*? But the ap- 
pellate court may even be justified in affirming the 
judgment when the assignment is defective by rea- 
son of such needless multiplication,** or may, in its 
discretion, impose other penalties, as the refusal 
to allow costs to the offending party.*® 


97, 85 A 133 (improper to file assign- 
ments of error presenting the same 
question in different forms); Stein- 
berg v. Eagan, 234 Pa. 291, 293, 83 A 
272 (where it is said that ‘the er- 
rors assigned shculd go to the im- 
portant and controlling questions in- 
volved in the controversy’); Standard 
Soap, ete., Co. v. Printz Degreasing 
Co.,..232 Pa. 64, 81:A 129; Cooper v. 
Altoona Concrete Constr., ete., Co., 
231 Pa. 557, 559, 80 A 1047 (where it 
is said that ‘‘the assignments should 
be confined to the substantial and 
material questions necessary to a 
proper determination of the issues in 
controversy, the fewer the better,” 
and that “two assignments should 
never be made when one will cover 
the ground’); Seifred v. Pennsylvania 
at. Cos, 206 Pa. 399,55 A 1061. 

S. C.—-Simpson v. Cox, 95 S. C. 382, 
79 SE 102. 

W. Va.—Carskadon y. Minke, 26 W. 
Va. 729. 

[a] Assignments piecemeal.—In a 
Pennsylvania case it was said: ‘“‘We 
have in this case twenty-six errors 
assigned to a single charge of ordi- 
nary length, which is aS much as to 
say that the judge did not open his 
mouth unless to commit an error. 
This skill at multiplication is ac- 
complished by dividing the charge 
into short paragraphs and assigning 
error to each. The injustice of thus 
manipulating a charge by piecemeal 
is obvious; while a still more seri- 
ous injury is done to the cause by 
indiscriminate allegations of error 
and useless discussion. They dis- 
tract our minds by diverting them to 
consider matters of no moment, and 
weaken the strong points, if any, by 
heaping upon them those that are 
feeble. Upon a writ of error it is 
much better to consider well the po- 
sitions which seem to be fairly ten- 
able, and to present them alone. 
Then the argument spends its con- 
centrated force upon that which com- 
mands consideration, and the atten- 
tion of the judges is not diverted to 
that which is immaterial. In this 
way real error is apt to be detected; 
while in the other, the mind, wearied 
by unimportant exceptions and_ in- 
conclusive discussion, is more likely 
to overlook material errors. We 
commend these remarks to those who 
practice before us.” Pér Agnew, J., 
in Dimes Savy. Inst. v. Allentown 
Bank, 65. Pa. 116, 123. 

42. Chicago Great Western R. Co. 
v. McDonough, 161 Fed. 657, 659, 88 
CCA 517; Shepard v. U. S., 160 Fed. 
584, 87 CCA 486. And see Cooper v. 
Altoona Concrete Constr., etc., Co., 
231 Pa. 557, 80 A 1047 (where it is 
said that “the multiplication of as- 
signments weakens rather than 
strengthens a case’’). 

43. Phillips, ete., Constr. Co. v. 
Seymour, 91 U. S. 646, 23 L. ed. 341; 
Michigan Home Colony Co. v. Tabor, 
141 Fed. 332, 72 CCA 480. 

44, Brewster v. Baxter, 2 Wash. 
Ed Osho, eo 4 ae 

[a] Vital error.—But where there 
were no less than eighteen specifica- 
tions of error, of which but one was 
well taken, the court, in view of the 
error being so vital, did not feel war- 
ranted in declining to revise the 
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the court with 
rather cast dis- 
In such 


judgment because of the multiplicity 
of other untenable objections and er- 
rors assigned. Norwood vy. Cobb, 20 
Tex. 588. 

45. Finch v. Karste,; 97 Mich. 20, 
56 NW 1238 (where it was held that 
an assignment with eighty-seven 
specifications of error afforded ground 


for an application of the court rule. 


that when the court. was caused vex- 
ation by a multiplicity of frivolous 
assignments it might, in its discre- 
tion, grant such costs against the 
prevailing party responsible for such 
abuse as would offset in whole or in 
part the costs to which it would be 
otherwise entitled). 

46. In briefs see infra § 1587. 

47. Conn.—Case y. Clark, 83 Conn. 
183, 76 A 518. 

Re C.—Davis v. 14 App. 
463. 


Ill.—Charles Mulvey Mfg. Co. v. 
McKinney, 161 Ill. A. 514 (holding 
that a general assignment of “mani- 
fest error,” followed by specifications 
beginning with the word “because,” 
is improper). 

Ind.—Pittsburgh, etc., R. Co. v. 
Collins, 168 Ind. 467, 80 NE 415; 
Standish v. Bridgewater, 159 Ind. 386, 
65 NE 189. 

Pa.—Jewell v. Frank, 50 Pa. Super. 
193. 

Tex.—Childress v. Smith, 90 Tex. 
610, 38 SW 518, 40 SW 389; Hodo v. 
Mexican Nat. R. Co., 88 Tex. 523, 32 
SW 511; Moore v. Chamberlain, (Civ. 
A.) 152 SW 195; Spencer v. Jones, 
(Civ. A.) 47 SW 29 [aff reh 47 SW 
665 <rev on other grounds 92 Tex. 
516, 50 SW 118, 71 AmSR 870)]. 

[a] Failure to allege that decision 
or ruling was erroneous.—(1) A peti- 
tion for a writ of error, specifying 
questions of law decided by the court 
of civil appeals adversely to the ap- 
plicant, without alleging that the 
decisions were erroneous, does not as- 
sign errors as required by Rev. St. 
(1895) art 942, prescribing that the 
applicant shall state ‘‘the grounds 
upon which the writ of error is 
prayed for.” Homes v. Henrietta, 91 
Tex. 318, 42 SW 1052. (2) But it 
has been held that an assignment 
that the verdict is contrary to the 
evidence in specific particulars point- 
ed out is sufficient to require the ap- 
pellate court to review that ques- 
tion, although not in form an asser- 
tion that the trial court erred in 
overruling the motion for a new trial 
on that ground; and that an assign- 
ment that the verdict is contrary to 
the evidence in specified particulars 
which have been made the grounds 
of a motion for a new trial implies 
that the court erred in overruling 
such motion, being practically equiv- 
alent to an assignment of such error 
by the court. St. Louis, etc., R. Co. 
v. McArthur, 96 Tex. 65, 70 SW 317. 

48. U. S—vVan Stone v. Stilwell, 
ete., Mfg. Co., 142 U..S.°128, 12 SCt 
181, 35 LL. ‘ed: 961; Choctaw, etc., R. 
Co. v. Jackson, 192 Fed. 792, 114 CCA 
12: U.S. Vamotone, rete.) Cos 0175 Hed. 
33, 99 CCA 49; Garrett v. Pope Motor 
Car Co., 168 Fed. 905, 94 CCA 3384; 
The Myrtie M. Ross, 160 Fed. 19, 87 
CCA 175; Mast vy. Superior Drill Co., 
154 Wed. 45, 88 CCA 157; Wilson v. 


Harper, 
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[§ 1504] c. Form and Sufficiency of Specifica- 
tions in General; Definiteness and Completeness 4% 
—(1) In General. 
very nature of assignments or specifications of er- 
ror, but also it is expressly required by most of the 
statutes or rules of court, that an assignment or 
specification of errors or reasons of appeal must 
both directly and clearly allege error or errors of 
the trial court,*7 and point out definitely and specifi- 
cally, and substantially in the form, if any, pre- 
seribed by the statute or rule, the particular error 
or errors relied upon,‘® and as a general rule an as- 


It not only follows from the 


Calculagraph Co., 153 Fed. 961, 82 
CCA 77; Craig v. Dorr, 145 Fed. 307, 


| 76 CCA 559; Hsterly v. Rua, 122 Fed. 


609, 58 CCA 548; Smith v. Hopkins, 
120 Wed.7921,, 57, CCA 193 Ui Sy velues 
Yen Tai, 113.Fed. 465, 51 °CCAN 299; 
Albany Perforated Wrapping-Paper 
Co. v. John Hoberg Co., 109 Fed. 589, 
48 CCA 559; Deering Harvester Co. 
v. Kelly, 1038 Fed. 261; 43 CCA 225; 
Chandler v. Pomeroy, 96 Fed. 156, 37 
CCA 430; Hoge v. Magnes, 85 Fed. 
355, 29 CCA 564; Florida Cent., etc., 
- Co. v. Bucki, 68 Fed. 864, 16 CCA 

Ala.—Cook, etc., Contracting Co. v. 
Belly Alas, 6135 59 Sees smCrateay. 
Pierson Lumber Co., 169 Ala. 548, 53 
S 803; Western Steel Car, etc., Co. v. 
Cunningham, 158 Ala. 369, 48 $ 
109 (assignment mistaking question 
sought to be reviewed); Hill v. Houk,. 
155 Ala. 448, 46 S 562; Feagan vy. 
Kendall, 43 Ala. 628. 

Ariz.—Landers v. Joerger, 15 Ariz. 
480, 140 P 209; In re Scarry, 15 Ariz. 
246, 187 P 868; Sanford v. Ainsa, 13 
Ariz, 287, 114 P 560; Hardiker v. 
Rice, 11 Ariz. 401, 94 P 1094; Daniel 
v. Gallagher, 11 Ariz.. 151, 89 P 412; 
Liberty Min., etc., Co. v. Geddes, 11 
Ariz. 54, 90 P 332; Brady v. Pinal 
County, 8 Ariz. 114, 71 P 910; Ward 
v. Sherman, 7 Ariz. 277, 64 P. 434; 
Providence Gold-Min. Co. v. Marks, 
7 Ariz. 74, 60 P 938; Daggs v.. Hos- 
kins, 5 Ariz. 236, 52 P 350. es 

Cal.—Craig v. Crafton Water Co., 
141 Cal. 178, 74 P 762; Alameda v. 
Cohen; 133) Calo (5, 65.2 20; era levo 
Susskind, 120 Cal. 559, 53 P 46; Mat- 
ter of Boyd, 25. Cal.* 511." Hutton ve 
Reed, 25 Cal. 478. 

Colo.—Marshall Silver Min. Co. v. 
Kirtley, 12 Colo. 410, 21 P 492; Hanna 
v. Barker, 6 Colo. 303; Colorado, etc., 
R. Co. v. Jenkins, 25 Colo. A. 348, 138 
P 437. f 

Conn.—Assignments of error or 
reasons of appeal. Flanagan v. Mc- 
Lane, 87 Conn. 220, 87 A 727, 88 A 
96; Stern v. Max Ripps Co., 86 Conn. 
289, 85 A 543; Johnson v. Cooke, 85 
Conn. 679, 84 A 97, AnnCas1913C 275; 
Donovan v. Davis, 85 Conn. 394, 82 
A 1025; Goddard v. Treat, 83 Conn. 
516, 77 A 959; Case v. Clark, 83 Conn. 
183, 76 A 518; Hull v..Thoms, 82 
Conn. 647, 74 A 925; New London 
Water Comrs. v. Robbins, 82 Conn. 
623, 74 A 938; Walker v. Waterbury, 
81 Conn. 13, 69 A 1021; Decker vy. 
Mann, 80 Conn. 86, 66 A 884; Farrell 
v. Eastern Mach. Co., 77 Conn. 484, 
59 A 611, 107 AmSR 45, 68 LRA 239; 
Chase v. Waterbury Sav. Bank, 77 
Conn. 295, 59 A 37, 69 LRA 329, 1 Ann 
Cas 96; Griswold v. Guilford, 75 Conn. 
192, 52 A 742; Freeman’s App., 74 
Conn. 247, 50 A 748; Turner’s App., 
TZ" Conn: 1305544. A. 13102) guliant ve 
Stony Creek Red Granite Co., 71 Conn. 
632, 42 A 994; Norwalk v. Ireland, 
68 Conn. 1, 35 A 804; Simmonds v. 
Boles: 61 Conn. 1, 23 A 702, 15 LRA 


Dak.—Bill v. Klaus, 4 Dak. 328, 30 
NW 171; Bush yv. Northern Pac. R. 
Co., 3 Dak. 444, 22 NW 508. 

D. C.—Nicolopole v. Love, 39 App. 
343, 47 LRANS 949; Steven vy. Saun- 
ders, 34 App. 321. 

Fla.—Maryland Fidelity, etc., Co. 
v. Aultman, 61 Fla. 198, 55 § 273; 
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McKinnon y. Lewis, 60 Fla. 125, 53 
S 940; McMillan v. Warren, 59 Fla. 
578, 52 S 825; Williams v. State, 58 
Fla. 138, 50 S 749; Atlantic Coast 
Line R. Co. v. Dees, 56 Fla. 127, 48 
S 28; Stearns, etc., Lumber Co. v. 
Adams, 55 Fla. 401, 45 S 847; St. 
Johns, etc., R. Co. v. Shalley, 33 Fla. 
397, 14 S 890. 

Ga.—Venable v. Young, 137 Ga. 
310, is, 5, 6335, Thornton iv... Wer= 
guson, 133 Ga. "825, 67 SE 97, 1384 
AmSR 226; Lyndon v. Georgia R., 
ete; . Co, 129 (Gaou353)5 58 ) SEMELOLT 
(reviewing and explaining earlier 
cases); McLean v. Hattan, 127 Ga. 
579, 56 SE 643; Marshall v. English- 
American Loan, etc., Co., 127 Ga. 
376, 56 SE 449; Irvin v. Porterfield, 
126 Ga. 729, 55 SE 946; Prey v. Oem- 
ler, 120 Ga. 223, 47 SE 546; Hudson 
v. Hudson, 119 Ga. 637, 46 SE 874; 
Hart v. Phenix Ins. Co., 113 Ga. 859, 
39 SE 304; Wight v. "Schmidt, LG lay 
Ga. 858, 36 SE 937; Kimball v. Wil- 
liams, 108 Ga. 812, 33 SE 994; Peavy 
v. Atkinson, 108 Ga. 167,33 SE 956; 
Houston vy. Coachman, 99 Ga. 146, 
24 SE 940; Brunswick v. Moore, 74 
Ga. 409; Malloch v. Kicklighter, 10 
Ga. A. 605, 73 SE 1073; Robinson v. 
Rothchilds, 10 Ga. A. 287, 73 SE 554; 
Little v. Jefferson, 9 Ga. A. 878, 72 


SE 436; Attna Ins. Co. v. Peavy, 
9 Ga. A. 759, 72 SE 300; Smith v. 
Cotton States Belting, etc. Co. 3 


Ga. A. 110, 59 SE 315; Palmer v. In- 
gram, 2 Ga. A. 200, 58 SE 362. ; 

Ill._—F reese v. Glos, 248 Ill. 280, 
. 93 NE 745; Verble v. Dillow, 218 Ill. 

537, 75 NE 1046; Berry v. Chicago, 
192 Ill. 154, 61 NE 498; Chicago, etc., 
R. Co. v. American Strawboard Co., 
190 Ill. 268, 60 NE 518; Swift v. Fue, 
67 Ills 443747 NE) 761; Gibler’ tv. 
Mattoon, 167 Ill. 18, 47 NE 319; Dog- 
gett v. Ruppert, 178 Ill. A. 230; Fluke 
v. Phelps, 177 Ill. A. 95; Donnelly v. 
Chicago City R. Co., 163 Ill. A. 7; 
Henderson vy. Henderson, 162 Ill. A. 
361;° Haiek v. American Car, etc., Co., 
155 Ill. A. 261; Huber v. Brown, 148 
Til. A. 399 [aff 243 Ill. 274, 90 NE 
748]; Koutnik v. Cody, 148 Ill. A. 
313; Colp v. Hanford, 147 Ill. A. 174; 
Whitaker v. Mastin, 143 Tll. A. 195; 
Enright v. Gibson, 119 Tll. A. 411 
[aff 219 Ill. 550, 76 NE 689]; Rail- 
way Pass., ete., Conductors’ Mut. Aid, 
etc., Assoc. v. Leonard, 62 Ill. A. 477 


[rev on other grounds 166 Ill. 154, 
46 NE 756]. , 
Ind.—Inland Steel Co. v. Smith, 


168 Ind. 245, 80 NE 538; Carskaddon 
v. Pine, 154 Ind.’ 410, 56° NE 844; 
Hassler v. Hefele, 151 Ind. 391, 50 
NE 361; Baldwin v. Sutton, 148 Ind. 
591, 47 NE 629, 1067; Peters v. Banta, 
120 Ind. 416, 22 NE 95; Pennsylvania 
Co. v. Gallentine, 77 Ind. 322; Bur- 
bank v. Dyer, 54 Ind. 392; Kimball 
v. Sloss, 7 Ind. 589; Mesker v. Bishop, 
(A.) 103 NE 492; Illinois Surety Co. 
v. State, (A.) 103 NE 363; Southern 
Ri Co) VW. Utz, 52. Inds AL. 270; $93, 4NE 
875; Brenner v. Heiler, 46 Ind. A. 
835, 91- NE 744; Spitzer v. Miller, 
35 Ind. A. 116, 73 NE 833; Guthrie v. 
Howland, (A.) 71 NE 234; Central of 
Georgia R. Co. v. Jeffery, 26 Ind. A. 
143, 59 NE 3380; Louisville, etc, R. 
Co. v: Norman; 17 Ind. A. 355; 46 
NE 702; Clear Creek Tp. v. Rittger, 
12 Ind. A. 355,.39 NE 1052. 

Ind. T.—Doleman v. Muskogee, 7 
Ind. T. 234, 104 SW 601; Fibus v. St. 
Louis, etc., R. Co., 7 Ind. T. 139,104 
SW 568 

Iowa.—Boeck v.. Modern Woodmen 
of America, 162 Iowa 159, 143 NW 
999; Altig v. Altig, 137 Towa 420, 114 
NW 1056; McMillan v. American Ex- 
press Co., 123 Iowa 236, 98 NW 629; 
Goldstein v. Morgan, 122 Iowa 27, 
96 NW 897; Copeland v. Ferris, 118 
Iowa 554, 92 NW 699; Field v. East- 
ern Bldg., etc., Assoc., 117 Iowa 185, 
90 NW 717; Nordine v. Rosengreen, 
89 NW 108; Bartlett v. Bogg, 89 NW 
100; Tathwell v. Cedar Rapids, 114 
Iowa 180, 86 NW 291; Sutton v. 
Thayer, 84 NW 680; Peterson v. Wal- 
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ter A. Wood Mowing, etc., Mach. Co., 
97 Iowa 148, 66 NW 96, 59 AmSR 
399; Feister v. Kent, 92 Iowa 1, 60 
NW 493. 

Kan.—Chicago Lumber, etc., Co. v. 
Smith, 84 Kan. 190, 114 P 372; Fager- 
berg v. Johnson, 48 Kan. 434, 29 P 
684; Brown v. Rhodes, 1 Kan. 359; 
American Bonding, etc., Co. v. Scott, 
(A.) 61 P 873; Lawton v. Eagle, (A.) 
61 P 868; King v. Seaton, (A.) 59 P 
O85. Barry v. Barry, (A.) 59 P 685; 
Noble v. Harter, 6 Kan. A. 823, 49 P 
794; Mutual Ben. L. Ins. Co. v.. Kasha, 
6 Kan. A. 357, 61 P 811. 

Ky.—O’Reagan v. O’Sullivan, 14 
Bush 184; Maxwell v. Dudley, 13 
Bush 403; Newhall v. Hulsman, 4 
KyL 262; Harned v. Harvey, 3 KyL 
537 (defendant excepting “to the 
whole of the judgment rendered in 
this case”). 

La.—Kreutler v. U. S. Bank, 12 
Rob. 456; Doll v. Weber, 2 McG. 168. 

Me.—Reasons of appeal. Burpee 
v. Burpee, 109 Me. 379, 84 A 648; 
In re Gurdy, 101 Me. 73, 63 A 322. 

Mass.—Objections on appeal. Cod- 
wise v. Livermore, 194 Mass. 445, 80 
NE 609. 

Mich.—Carby v. Combs, 166 Mich. 
347, 130 NW 625; O'Toole v. Ohio 
German F. Ins. Co., 159 Mich. 187, 
123 NW 795, 24 LRANS 802; Beau- 
erle v. Michigan Cent. R. Co., 152 
Mich. 345, 116 NW 424; Bills v. A. W. 
Stevens Co., 146 Mich. 515, 109 NW 
1059; Pilcher v. De Hate, 125 Mich. 
247, "34 NW 138; Baylis v. Stout, 49 
Mich. 215, 13 NW 521; Manistee 
School Dist. v. Cook, 47 Mich. 112, 
10 NW 131; Wheeler, etc., Mfg. Co. 
v. Walker, 41 Mich. 239, 1 NW 1035; 
Fowler v. Gilbert, 38 Mich. 292; Burt 
v. Olcott, 33 Mich. 178; Polhemus v. 
Ann Arbor Sav. Bank, 27 Mich. 44; 
Altman v. Wheeler, 18 Mich. 240. 

Minn.—Prosser v. Manley, 122 
Minn. 448, 142 NW 876; Therkeldsen 
v. Dorfner, 115 Minn. 528, 131 NW 
481; Howe v. Coates, 90 Minn. 508, 
97 NW 129; Owatonna v. Christian- 
son, 83 Minn. 52, 85 NW 909; Lon- 
don, etc., Mortg. Co. v. McMillan, 78 
Minn. 53, 80 NW 841; Cook v. Kitt- 
son, 68 Minn. 474, 71 
low Medicine County Bank vy. Wiger, 
59 Minn. 384, 61 NW 452; In re Gran- 
strand, 49 Minn. 438, 52 NW 41. 

Miss.—New Orleans, ete., R. Co. v. 
Moye, *89 Miss. 374; Calvit v. Mark- 
ham, 4 Miss. How. 343; Adams v. 
Munson, 4 Miss. 77. 

Mo.—Sanzenbacher v. ‘Santhuff, 220 
Mo. 274, 119 SW 395; Williams v. 
Stroub, 168 Mo. 346, 67 "SW 875; Ren- 
frew v. Goodfellow, 162 Mo. A, Soo, 
141 SW 1153; Zahm. v. Royal Frater- 
nal Union, 154° Mo. A. 70, 133 SW 
374; Stephens Lith. ete. Co. v. 
Sharp, 150 Mo. A. 226, 129 SW 1072; 
Hume y. Hale, 146 Mo. A. 659, 125 
SW 871; Isaac v. Bohn-Verdin Lum- 
ber Co., 47 Mo. A. 30; Honeycutt v. 
St. Louis, etc., R. Co., 40 Mo. A. 674. 

Mont.—Hsselstyn v. Holmes, 42 
Mont. 507, 114 P 118. 

Nebr.—Wilson v. Wilson, .94 Nebr. 
192, 142 NW 543; Waxham y. Fink, 
86 Nebr. 180, 125 NW 145, 28 LRANS 


367, 21 AnnCas 301; Ketelman vy. 
Chicago Brush Co., 65 Nebr. 429, 91 
NW 282; Nebraska City Farmers’ 


Bank v. Garrow, 63 Nebr. 64, 88 NW 
131; Missouri Pac. R. Co. v. Tipton, 
61 Nebr. 49, 84 NW 416; Hart v. We- 
ber, 57 Nebr. 442, 77 NW 1085; Jaeg- 
giv. Galley, 54 Nebr. 800, 75 NW 238; 
Pheenix Ins. Co. v. King, 54 Nebr. 
630, 74 NW 1108; Blodgett v. Mc- 
Murtry, 54) Nebr. 69, , TeaeN Wes o2s 
Phceenix Ins. Co. v. King, 52 Nebr. 
562, 72 NW 855; Boyd v. Mains, 52 
Nebr. 314, 72 NW 269; Fremont, etc., 
R. Co. v. Root, 49 Nebr. 900, 69 NW 
397; Drexel v. Daniels, 49 Nebr. 99, 
68 NW 399; Quinn v. Moss, 45 Nebr. 
614, 63 NW 9381; Bloedel v. Zimmer- 
man, 41 Nebr. 695, 60 NW 6; Raw- 
lings v. Anheuser-Busch Brewing 
pea 1 Nebr. (Unoff.) 555, 95 NW 


NW 670; Yel- 
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Nev.—Sherman v. Shaw, 9 Nev. 
148; Caldwell v. Greely, 5 Nev. 258; 
Corbett v. Job, 5 Nev. 201. 

N. H.—Reasons of appeal. Stevens 
v. Stevens, 71 N. H. 579, 53 A 1020, 
Holt v. Smart, 46 N. H. 9. 

N. J.—Sentliffer v. Jacobs, (Sup.) 
86 A 929; Benz v. Central R. Co. of 
New Jersey, 82 N. J. L: 197, 82 A 4381 
[aff 83 N. J. L. 780, 85 A 1134]; Man- 
chester Bldg., etc., Assoc. v. Allee, 
81 N. J. L. 605, 80 A 466 [rev 80 
N. J. L. 185, 76 A 1012]; Lutlopp’ v. 
Heckmann, 70 N. J. L. 272, 57 A 1046; 
Sargent v. Realty Traders, 82 N. J. 
Eq. 331, 88 A 1043; Supplee v. Cohen, 
81 N. J. Eq, 500, 86 A 366 [aff 80 N. 
J. Eq. 83, 83 A 373]; Johnson v. Ar- 
guess, 77 N. J. Eg. 598, 78 A 174. 

N. M.—McRae vy. Cassan, 15 N. M. 
496, 110 P 574; King v. Tabor, 15 N. 
M. 488, 110 P 601; Neher vy. Viviani, 
15 N. M. 460, 110 P 695; Melini v. 
Freige, 15 N. M. 455, 110 P 563; Mo- 
gollon Gold, etc., Co. v., Stout, 14 
Nei M. 245, 91. P 724; 

N. C.—Porter v. American Cigar 
Box Lumber Co., 164 N. C. 396, 80 
SE 443; Barringer v. Deal, 164 N. C. 
246, 80 SE 161; McDowell v. J. S. 
Kent Co.,\'153: Nv C.-655, 169 SE6265 
Jones v. Atlantic Coast Line R. Co., 
153) 'N.. Cs 419; 69° SH 427: Smith=v. 
Globe Home. Furniture Mfg. Co., 151 - 
N. C. 260, 65 SE 1009; Thompson v. 
Seaboard Air Line R. 'Co., 147 N.C. 
412, 61 SE 286; Greensboro v. Mc- 
Adoo, 110 N. C. 430, 14 SE 974; Bren- 
fle v.. terren, 98  IN./CP 539,947 SE 

N. D.—Willoughby v. Smith, 26 N. 
D. 209, 144 NW 179; Dickinson v. 
White, 25 N. D. 5238, 1483 NW 754; 
Minot Flour Mill Co. v. Swords, 23 N. 
D. 571, 187 NW 828; Smith v. Kunert, 
LN DY 1203 105. NiW, aL Hostetter 
en Brooks El. Co., 4 N. D. 357, 61 NW 


Oh. —Little Miami R. Co. v. Collett, 
6 Oh. St. 182; Armstrong v. Clark, 


i On. F495: 

Okl.—Jones v. Lee, 43 Okl. 257, 
142 P 996; Steger Lumber Co. v. 
Haynes,” 42° Okl. 716, 142°-P~ 1031; 
O’Neil v. James, 40 Okl. 661, 140 P 
141; Turner v. First Nat. Bank, 40 
Okl. 498, 139 P 703; Hopley v. Ben- 
ton, 38 Okl. 223, 132 P 808; Wilson 
v. Mann, 37 OkKl. 475, 132 P 487; Gra- 
ham v. Yates, 36 Okl. 148, 128 P 119; 
De Vitt v. Hl Reno, 28 Okl. 315, 114 
P 253; Roff Oil, etc., Co. v. Winn, 
27 Okl. 22, 110 P 652; Ferguson v. 
Ragon, 15 Okl. 281, 81 Pp 431; Willet 
v. Johnson, 13 Okl. 563, 76 P 174; 
Woods County v. Oxley, 8 Okl. 502, 
58 P 651; Marvel v. White, 5 Okl. 
736, 50 P 87. 

Or.—Redsecker vy. Wade, 69 Or. 
153, 1384 P 5, 138 P 485; Stroberg v. 
Merrill, 67 Or. 409, 135 P 335; Mor- 
rison v. McAtee, 23 Or. 530, 32 P 400; 
Herbert v. Dufur, 23 Or. 462, 32 P 
302; Thompson v. New York L. Ins. 
Co., 21 Or. 466, 28 P 628; N. PB. Ter- 
minal Co. v. Lowenberg, 11 Or. 286, 
3 P 683; Salmon v. Olds, 9 Or. 488 

Pa.—Prenatt v. Messenger Printing 
Co., 241 Pa. 267, 88 A 439; Witmer 
Vv. Bessemer, ete; Ra Co; 241 Pasiia 
88 A 314; Lincoln v. Wakefield, 237 
Pano G 85 A 183; Condron vy. Penn- 
sylvania ES. CO42 2338. eae Lote Soma 
64; Smith v. Lehigh Valley R. Cos 
232 Pa. 456, 81 A 554; Yerger v. Hunn, 
Zoe eae 245, 80 A 527; Willock v. 
Beaver Valley Ey aCOu 229 Pa. 526, 
79 A 1388; Seltzer v. Boyer; 224 Pa. 
369, 73 A 438; Jones v. Weir, 217 Pa. 
321, 66 A 550, 10 AnnCas 692; Mc- 
Carthy v. Philadelphia, etc., R. Co., 
211 Pa. “193,60 A %78:s Bassett 1.2 
Pennsylvania R. Co., 201 Ra. 226,750 
A 772; Fitzpatrick v. Engard, 175 "Pa. 
393, 34 A 803; Kramer v. Winslow, 
154 Pa. 6387, 25 A 766; Rosenthal v. 
Hhrlicher; 154 Pa.” 896;-- 26 Aeon. 
Martin vu Jackson 24 iba DO 46g, 
AmD 489; Lesher v. Youse, 52 Pa. 
Super. 383; Jewell v. Frank, 50 Pa. 
Super. 193; Com. v. Yocum, 87 Pa. 
“Super. 237; Ramschasel’s EHst., 21 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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signment of errors not complying with this rule will 
not be considered by the appellate court,*® unless, in 
some jurisdictions, as we have seen, the error com- 
plained of is a plain or fundamental error apparent 
on the record, so that it may be considered on that 
An assignment of error to merit con- 
sideration on appeal must present a contention 


ground.®° 


Pa. Super. 497; Wymard v. Deeds, 
21 Pa. Super. 332; Thompson y. Mc- 
Connel, 2 Phila. 32. 

R. T.—Reasons of appeal. Vaill v. 
McPhail, 34 R. I. 361, 88 A 1075, Ann 
€asl914D 516 and note.: 

S. C.—Cromer v. Watson, 59 S. C. 
488, 38 SH 126; Armour Packing Co. 
v. London, 53 8. Cc 539, 31 SE 500; 
Covar v. Sallat, 22S. C. 265. 

Ss. D.—Tuntland v. Noble, 30 S. D. 
145, 1388 NW 291; Schmidt v. Car- 
penter, 27S. D. 412, 131 NW 123; 
Hogan v. Bechtel, 27 Ss. D. 98, 129 Nw 
914; Westphal v. Nelson, 55 8. 
100, 125 NW 640; State v. eaten 
Lumber Cos (24 Ss. D. Os ion tN NG 
504, 42 LRANS 804 [aff 226 U. S. 
157, 33 SCt 66, 57 L. ed. 164]; Davis 
v. Holy Terror Min. Co., 20 S. D. 399, 
107 NW 374; Stephens v. Faus, 20 
S. D. 367, 106 NW 56; People’s Bank 
v. Mears, 14 S. D. 578, 86 NW 634; 
State v. Chapman, 1 S. D. 414, 47 NW 
411, 10 LRA 432; Betts v. Letcher, 
1°S. D. 182, 46 NW 193. 

Tenn.—Fort v. Fort, 118 Tenn. 103, 
101 SW 488, 11 AnnCas 964; Union 
R. Co. v. Hunton, 114 Tenn.~ 609, 
88 SW 182; Stacker v. Louisville R. 
Co., 100 Tenn. 450, 61 SW 766; Cheat- 
ham v. Pearce, 89 Tenn. 668, 15 SW 
1080; Wood v. Frazier, 86 Tenn. 500, 
8 SW 148; Denton v. Woods, 86 Tenn. 
37, 5 SW 489; Young v. Young, (Ch. 
A.) 64 SW 319; Brown v. Patton, (Ch. 
A.) 48 SW 277. 

Tex.—Hess v. Webb, 123 SW 111; 
Aspley v. Hawkins, 99 Tex. 380, 89 
SW 972; Dunn v. Smith, 96 Tex. "478, 
73 SW 945; Dallas, ete., TBA Oro ae 
Able, 72 Tex. 150, 9 SW 871; Tudor 
v. Hodges, 71 Tex. 392, 9 Sw 443; 
Hughes v. Galveston, ete., IR Co:; 67 
Tex. 595, 4 SW 219; Cannon v. Gan- 
non, 66 Tex. 682, 3 SW 36; Ruth v. 
Cobe, (Civ. A.) 165 SW "530; Texas, 
ELCr ates CO... Vine Prancis, (Civ. A.) 
165 SW 40; Sweetwater Cotton Oil 
Co. v. Birge-Forbes, (Civ. A.) 160 SW 
1125; Sullivan v. Faut, (Civ. A.) 160 
SW 612; Tompkins v. Pendleton, 
(Civ. IBY 160 SW 290; Henderson vy. 
Wilkinson, (Civ. A.) "159 SW 1045; 
Hereford First Nat. Bank v. Dunlap, 
(Civ, A.) 159 SW. 502; FE. A. Piper 
Co. v. Oppenheimer, (Civ. A.) 158 SW 
777; Mannheim Ins. Co. v. Clarke, 
(Civ. A.) 157 SW. 291; Peacock’ ‘y. 
Coltrane, (Civ. A.) 156 SW 1087; 
Cooper v. Robischung, (Civ. A.) 155 
SW 1050; Artesian Belt R. Co. v. 
Young, (Civ. A.) 155 SW 672; Elmo 
Rock Co. v. Sowders, (Civ. A.) 155 
SW 270; De Lay v. Wolffarth, (Civ. 
A.) 154 SW 1030; San Antonio, etc., 
Ri Go; v.. 'Gray;. (Civ. A‘)* 154 SW 
229; Montrose Lumber Co. v. Jeffer- 
son, (Civ. A.) 153 SW 1187; Crowley 
vee hunch). (Civ., CAS)! 153 SW 648; 
St. Louis Southwestern R. Co. v. 
Ledbetter, (Civ. A.) 153 SW 646; 
Witherspoon v. Crawford, (Civ. A.) 
153 SW 633; Morrison v. Hammack, 
(Civ. A.) 152 SW 494; San Antonio 
Tract. CO.) Ve. Emerson, (Civ AS) 
152 SW 468; Springtown First Nat. 
Bank v. Hill, (Civ. A.) 151 SW 652; 
Adams v. Hill, (Civ. A.) 149 SW 349; 
Arbuckle v. verybody’s Gin, ete., 
Co., (Civ, A.) 148°SW 1136; Chicago, 
Sten i COL nv. Clark, (Civ. A.) 146 
SW 989; Gibson v. Pierce, (Civ. A.) 
146 SW 983; Abernathy v. McCrum- 
men, (Civ. A.) 146 SW 665; Modern 
Brotherhood of America v. Chandler, 
(Civ. A.) 146 SW 626; Harrington v. 
Chambers, (Civ. A.) 143 SW 662; Ru- 
dolph v. Tinsley, (Civ. A.) 143 SW 
209; Brown v. Brown, (Civ. A.) 142 
SW 23; St. Louis, etc., R. Co. v. Mat- 
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lock, (Civ. A.) 141 SW 1067; Jeffer- 
son F. Ins. Co. v. Greenwood, (Civ. 
A.) 141 SW 319; Hamlin First State 
Bank v. Jones, (Civ. A.) 139 SW 671; 
Edwards v. Mayes, (Civ. A.) 136 SW 
510; Caffall v. Bandera Tel. Co., (Civ. 
A.) 136 SW 105; Houston, etc., R. Co. 
v. Hamlin Lumber Co., (Civ. A.) 135 
SW 605; Citizens’ State Bank v. 
O’Neal, (Civ. A.) 134 SW 1183; Aus- 
tin Hlectric R. Co. v. Faust, (Civ. A.) 
133 SW 449; Hamlin First State Bank 
v. Jones, (Civ. A.) 129 SW 145 [den 
reh (Civ. A.) 127 SW 882]; Good- 
win v. Mortsen, (Civ. A.) 128 SW 
1182; Sarro v. Bell, (Civ. A.) 126 SW 
24; Settle v. San Antonio Tract. Co., 
(Civ. A.) 126 S 15; Missouri, etc., R. 
Co. v. Gober, (Civ. A.) 125 SW 383; 
Stephenville Oil Mill v. McNeill, (Civ. 
A.) 122 SW 911; Bynum v. Hobbs, 56 
Tex, Civ. -Al 557, T2tsSw- 9003) San 
Antonio v. Alamo Nat. Bank, (Civ. 
A.) 114 SW 909; Texas Land, etc., Co. 
v. Sanders, (Civ. A.) 113 SW 558; 
Yeakley v. Gaston, 50 Tex. Civ. A. 
405, 111 SW 768; Garrison v. Ochil- 
tree County, 50 Tex. Civ. A. 397, 141 
SW 445; Texas, etc., R. Co. v. Corn, 
(Civ. A.) 110 SW 485; Yarbrough v. 
Whitman, 50 Tex. Civ. .A. 391, 110 
SW 471; Ryan v. Teague, 50 Tex. Civ. 
A. 153, 110 SW 117; McCormick v. 
Kampmann, (Civ. A.) 109 SW 492; 
St. Louis Southwestern R. Co. v. 
Thompson, (Civ. A.) 108 SW 453; St. 
Louis Southwestern R. Co. v. Hall, 
(Civ. A.) 106 SW 194; Burge v. Beau- 
mont Carriage Co., 47 Tex. Civ. A. 
223, 105 SW 232; Musick v. O’Brien, 
(Civ. A.) 102 SW 458; Fisher v. Dip- 
pel, 46 Tex. Civ. A. 266, 102 SW 448; 
Gult vetcn tas Cou Garrett, (Civ. 
A.) 38 SW 657; Delaney v. Campbell, 
(Cives A.) 97 Sw 519; Southwestern 
Mel seteny COs we James, 41 Tex. Civ. 
A. 560, 91 SW 654; Bourland ov. 
Schulz, 39 Tex. Civ. A. 572, 87 SW 

1167: Hunter v. Adoue, 38 Tex. Civ. 
A. 542, 86 SW 622; Altgelt v. Oliver, 
(Civ. A.) 86 SW 28; Cline vy. Hack- 
barth, 30 Tex. Civ. A. 591, 71 SW 48; 
Butler v. Holmes, 29 Tex. Civ. A. 48, 
68 SW 52; Cetti v. Dunman, 26 Tex. 
Ciy.) “A... 433, 64 SW 787; Texas Mid- 
land R. Co. v. Tidwell, (Civ. A.) 49 
SW 641; Gulf, etc., R. Co. v. Warner, 
(Civ. A’) 36 Sw 118, Assignments, 
propositions, and statements in briefs 
see infra § 1588. 

Utah.—Beatty v. Shelly, 42 Utah 
592, 132 P 1160; Sargent v. Union 
Fuel Covad Utah 392, 108 (P) 928; 
McKinney v. Carson, 35 Utah 180, 99 
P 660; Crooks v. Harmon, 29 Utah 
304, 81 P 95. 

Va. —Belmont v. McAllister, 116 Va. 
285, 81 SE 81; Washington-Southern 
R. Co. Vv. Cheshire, 109 Va. 741, 65 
SE 27; Columbia Amusement Co. Vs 
Pine Beach Inv.: Corp., 109 Va. 325, 
63 SH 1002, 16 AnnCas 1120; Nor- 
folk, ete., R. Co. v. Perrow, 101 Va. 
845, 43 SH 614; Orr v. Pennington, 
93 Va. 268, 24 SE 928. 

Wash.—Dalton v. Union Gap Irr. 
Co., 69 Wash. 303, 124 P 1128; Rowe 


Vv. ‘Northport Smelting, etc., Co., 35 
Wash. 101, 76 P 529; Perkins v. 
Mitchell, 15 Wash. 470, 46 P 1039; 


1 Wash. T. 


Wis.—Stark v. Duhring, 140 Wis. 
521, 122 NW 1131; Sherwood v. Hu- 
lett, 134 Wis. 561, 114 NW 1111. 

But see Barnard v. Barnard, 16 Vt. 
223 (minuteness and precision not 
necessary in stating objections on 
appeal from the court of probate). 

[a] “The court will not resort to 
the arguments to learn the specific 


McAlmond v. Adams, 
230. 
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which, if sustained, will entitle the party complain- 
ing to relief as,against the judgment attacked.*! 

(2) Application and Extent of Rule. 
Various applications of the rule requiring errors 
to be definitely and specifically pointed out are 
given in the note below.®? 
this rule is so generally stated that it cannot be 


In most of the cases 


error assigned.” Tathwell v. Cedar 
Rapids, 114 Iowa 180, 86 NW 291; 
Feister v. Kent, 92 Iowa 1, 60 NW 
493; Smola v. McCaffrey, 83 Iowa 760, 
50 NW 16. 

[b] Common errors.—In New Jer- 
sey the writ of error brings up, as 
at common law, the record of the 
judgment below, or a _ transcript 
thereof, and, by statute, the bill of 
exceptions; and an assignment of 
common errors relates only to the 
record itself. When such errors only 
are assigned, the appellate court may 
reverse for errors manifest in the 
record, but it cannot notice errors not 
manifest in the record, even though 
urged in argument. Loper v. Somers, 
ie News dae Ob is Ole An cos 

49. See*cases in preceding notes. 

50. Memphis v. St. Louis, etc., R. 
Co;;- 183) Hedivs295 106). CCA "753 "U Ss: 
v.. Stone;) ‘ete:;; Co:/> 275) Wed. 1335799 
CCA 49; Garrett v. Pope Motor Car 
Co., 168 Fed. 905, 94 CCA 334; Flag- 
ler v. Kidd, 78 Fed. 341, 24 CCA 123 
[rev 54 Fed. 367]; Holt v. Guerguin, 
(Tex.) 163 SW 10 [rev (Civ. A.) 156 
SW 581]; Hardin v. Abbey, 57 Tex. 
582. See supra § 1481. 

[a] Decision necessary to deter- 
mination of case.—A question which, 
although not presented by an explicit 
Specification of error, so underlies 
other questions that a complete and 
final disposition of the case would 
be impossible without deciding it is 
sufficiently presented by the record to 
permit its decision by an appellate 
court. Andrews v. National Fdy., 
etc., Works, 77 Fed. 774, 23 CCA 454, 
36 LRA 153, 76 Fed. 166, 22 CCA 110, 
36 LRA 139. 

51. Mortimore v.. Affleck, (Tex. 
Civ. A.) 125 SW 51, 52 [cit Pearson v. 
Flanagan, 52 Tex. 266]. 

52. [a] Insufficient assignments 
or specifications.—The following as- 
signments or specifications of error 
have been held insufficient on account 
of their generality: (1) That the 


‘court “erred, as a matter of law, in 


dismissing the complaint.” Swygert 
v. Wingard, 48.S. C. 321, 26 SE 653. 
(2) That there was manifest error 
in dismissing a bill, and in rendering 
judgment for costs against petition- 
er. Orr v. Pennington, 93 Va. 268, 
24 SH 928. (3) That “the court erred 
in rendering judgment for plaintiff in 
said cause.” Stearns, etc., Lumber 
Co. v. Adams, 55 Fla. 401, 45 S 847. 
(4) That the court “erred in render- 
ing judgment on behalf of said de’ 
fendant.” Noble v. Harter; 6 Kan. A. 
823, 49 P 794. (5) That the judgment 
is for plaintiff, when by law, etc., it 
should have been for defendant, or 
vice versa. Kimball v. Sloss, 7 Ind. 
589; Woods County v. Oxley, 8 Okl. 
502, 58 P 651. (6) “Error of law oc- 
curring at the trial, and duly ex- 
cepted to at the time,” and the like. 
King v. Seaton, (Kan. A.) 59 P 685 
[aff 62 Kan. 867 mem, BA Pr Abt 
mem]; Louisville, etc., Eve CO; 

Woodford, 152 Ky. 398, 153 SW 729, 
153) Ky. 135, 154 SW 1083: Ohio Val 
ley R., etc., Co. v. Thomas, 5 SW 470, 
9 KyL 508; Meaux v. Meaux, 5 Kyl 
548; Therdeldsen v. Dorfner, 115 
Minn. 528, 131 NW 481; Hart v. We- 
ber, 57 Nebr. 442, 77 NW 1085; Boyd 
v. Mains, 52 Nebr. 314, 72 NW 269; 
Fremont, etc., R. Co. v. Root, 49 Nebr. 
900, 69 NW 397; Houston v. Omaha, 
44 Nebr. 63, 62 NW 251; Haskell v. 
Valley County, 41 Nebr. 234, 59 NW 
680. (7) “For sundry other errors 
committed by the court at the trial, 
and excepted to by this plaintiff in 
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determined whether anything is intended further 
than that the particular ruling in regard to which 
error is claimed must be definitely pointed out, or 
whether, in addition thereto, it must state the rea- 


error.” American Bonding, etc., Co. 
Verscott, Gkany VAs) w6dlsP a8 7/328) 
That a decree is contrary to the law 


and the evidence adduced in the 
cause. Craig v. Dorr, 145 Fed. 307, 
76 CCA 559. (9) That the judgment 


is contrary to law, contrary to the 
evidence, and contrary to the prepon- 
derance of the evidence. Smith v. 
Hopkins, 120 Fed. 921, 57 CCA 193. 
(10) That the court erred in denying 
defendant’s motion to find for de- 
fendant. Doggett v. Ruppert, 178 
ep Aw 2302 sil) SE ha te thes Court 
erred in discharging the rule’ for 
appellant, and that “the Court erred 
in making absolute the rule” for ap- 
pellee. Landis v. Evans, 113 Pa. 332, 
6 A 908. (12) “That the court erred 
in its action in regard to the jury.” 
Harmon vy. Chandler, 3 Iowa 150. (13) 
That the court “erred in not holding 
that plaintiff could not maintain this 
suit against the defendants, appel- 
lants.” Dendy v. Waite, 36 S. C. 569, 
Lo) SE TLe: (14) That the court 
“erred in submitting the case to the 
jury, and in entering up a judgment 
upon the verdict.” Van Stone v. 
Stillwell, etc., Mfg. Co., 142 U. S. 128, 
H2ISCE Wi. 35. Tor edsa9610) C15) hat 
the action of the judge was oppres- 
sive, illegal, and in violation of all 
law, and that the whole judgment 
was wrong and oppressive. Lawless 
v. Harrington, 75 Ind. 379. (16) That 
the entire record disputes the theory 
of the appeal. Brown v. Patton, 
(Tenn. Ch. A.) 48 SW 277. (17) That 
“there was irregularity in the pro- 
ceedings on the part of the defendant 
and its agent by which, as shown in 
the bill of exceptions, the plaintiffs 
were prevented from having a fair 
trial.’ Hanlon v. Union Pac. R. Co., 
40 Nebr. 52, 58 NW 590. (18) That 
there was “irregularity in the pro- 
ceedings of the court and abuse of 
discretion, by which the defendant 
was prevented from having a fair 
trial.’ Omaha F. Ins. Co. v. Dierks, 
43 Nebr. 478, 61 NW 740. (19) That 
“plaintiff could acquire no higher in- 
terest in the land than Chapman, 
and that Chapman could not ask that 
this defendant should pay the notes 
due to Z. Bartlett.’ Spencer v. Jones, 
(Tex. Civ. A.) 47 SW 29. (20) “Be- 
cause the judge did not hold’ that 
the action and proceedings of plain- 
tiff in the premises were without 
authority of law. [second] That the 
action of the jury was not in accord- 
ance with the law.” Greensboro v. 
McAdoo, 110 N. C. 430, 14 SE 974. 
(21) “ist. That the court decreed the 
estate of Feagan to be solvent on the 
facts stated. 2d. That the court did 
not declare said estate insolvent.” 
Feagan v. Kendall, 43 Ala. 628. (22) 
In refusing to permit plaintiff in er- 
ror “to read certain authorities to the 
jury, among them decisions of the 
Supreme Court of Appeals of Vir- 
ginia.’”’ Blankenship v. Chesapeake, 
GEC tn CO. Oe Via 44 Se 0s 
(23) Assignment of error to ruling 
of judge holding that he was not 
disqualified to preside at the trial. 
Owenby v. Georgia Baptist Assembly, 
137 Ga. 698, 74 SE 56. (24) Objec- 
tions to statement in mechanic’s lien 
foreclosure suit. Williams v. Stroub, 
168 Mo. 346, 67 SW 875. (25) “Mis- 
conduct of the jury.’ Houston vy. 
Omaha, 44 Nebr. 63, 62 NW 251 (in 
which case it was held that the ac- 
tion of the jury which it is claimed 
amounted to misconduct should be 
stated). (26) So, where particular in- 
stances of misconduct are not speci- 
fied, an exception, to the effect that 
the court erred in not holding that 
the mortgagor, by improper conduct, 
had lost his right to object to the 
Sale, will not be considered on ap- 
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peal. Fishburne v. Smith; 34 S. C. 
330, Lo OH) 520. 

Other illustrations will be found 
infra § 1512 et seq. 

{[b] Assignments or specifications 
held sufficient.—(1) Leslie v. Stan- 
dard Sewing Mach. Co., 98 Fed. 827, 
39 CCA 314; Atchison, etc., Rs Co. v. 
Meyers, 76 Fed. 4438, 22 CCA 268; 
Craig v. Crafton Water Co., 141 Cal. 
178, 74 P 762; Nicolopole v. Love, 39 
App. (D. C.) 3438, 47 LRANS 949; 
DuBose v. Sparta Bank, 139 Ga. 115, 
76 SE 864; Boyett v. Bainbridge State 
Bank, 136 Ga. 689, 72 SE 25; Head v. 
Marietta Guano Co., 124 Ga. 983, 53 
SE 676 (overruling of motion to dis- 
miss appeal from justice’s court and 
allowance of amendment of said ap- 
peal); Atlanta R., etc., Co. v. Atlan- 
ta Rapid Transit Co., 113 Ga. 481, 
39 SE 12 (order denying application 
for injunction); Dyson v. Southern R. 
Co., 113 Ga. 327, 38 SE 749 (error in 
sustaining motion to dismiss); Finch- 
er v. Hanson, 12 Ga. A. 608, 77 SE 
1068 (overruling of motion to vacate 
judgment as to party not served); 
Whidden v. Thomasville, 10 Ga. A. 
194, 73 SE 45 (sustaining demurrer) ; 
Cleveland, ete. eRe Cone, eeowers: 
173 Ind. 105, 88 NE 10738, 89 NE 485; 
Dale v. Colfax Cons. Coal Co., 131 
Iowa 67, 107 NW 1096; International 
Filter Co. v. Cox Bottling Co., 89 
Kkan. 645, 132 P 180; Johnson v. Des- 
mond Chemical Co., 152 Mich. 84, 115 
NW 1043 (that the court erred in 
sustaining demurrer to declaration) ; 
Genrow v. Modern Woodmen of 
America, 151 Mich. 250, 114 NW 1009 
(sufficient if ground of error is fairly 
indicated, although not precisely stat- 
ed); Bliss v. Caille Bros. Co., 149 
Mich. 601, 113 NW 317, 12 AnnCas 
513 (disqualification of judge); Tunt- 
land v. Noble, 30 S. D. 145, 1388 NW 
291 (assignments sufficient in con- 
nection with brief and accompanying 
argument); Norfolk, ete, R. Co. v. 
Bondurant, 107 Va. 515, 59 SE 1091, 
122 AmSR 867, 15 LRANS 448; Las- 
key v. Burrill, 105 Va. 480, 54 SE 
23; Ranahan. v. Gibbons, 23 Wash. 
255, 62 P 778. And see cases giving 
forms of assignments of error supra 
§ 1496 note 59 [a]. (2) The question 
of plaintiff's right to rely on the 
estoppel of a married woman defend- 
ant to deny that she signed a note as 
surety is raised on appeal by plain- 
tiffs assignment of error in overrul- 
ing a motion for judgment on 
answers to interrogatories which 
showed the matters relied on for 
estoppel, and by an assignment un- 
der the motion for new trial that the 
verdict was not sustained by suffi- 
cient evidence. Wright v. Fox, (Ind. 
A.) 103 NE 442. 

[c] Law and fact involved.—(1) 
Where the decision complained of in- 
volved questions both of law and 
fact, the assignment of error must 
distinctly point out whether the ex- 
ception and assignment are based 
upon errors of law or errors of fact. 
Marshall y. English-American L. & 
T. Co., 127 Ga. 376, 56 S 449 (holding 
that an assignment that “defendant 
assigns error generally upon said 
judgment,” where the judgment was 
rendered upon question both of law 
and fact, was insufficient); Peavey v. 
Atkinson, 108 Ga. 167, 33 SH 956. (2) 
But this rule does not apply, of 
course, where the question involved 
was necessarily only one of law, or 
where the decision complained of was 
the sustaining or overruling of a mo- 
tion, demurrer, or similar pleading in 
which the specific propositions in- 
volved were particularly set forth. 


ONE v. Meeks, 5 Ga. A. 394, 63 SE 
[a] Constitutionality of statute.— 


sons why such ruling is erroneous. 
of cases in which the question has been directly 
raised it has been held necessary to state the rea- 
sons why the ruling complained of is erroneous,>* 


YL onedee 
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In a number 


(1) When a statute is attacked for 
unconstitutionality, it must be made 
to appear in what particular any 
constitutional provision is offended; 
and therefore an assignment of er- 
ror that a statute is unconstitutional 
because of its construction by the 
supreme court, when considered in 
connection with another statute as 
construed by the court of appeals, 
failing to identify or set out the par- 
ticular decisions, or the statute al- 
leged to have been construed by the 
court of appeals, is too indefinite for 
consideration. Carswell v. .Wright, 
133 Ga. 714, 66 SE 905. (2) An as- 
signment of error that an act of the 
general assembly “is too vague and 
indefinite to be enforced, and also is 
contrary to natural law and violative 
of natural rights to fish in the sea 
and arms thereof,” is itself too vague 
and indefinite to raise any question 
for decision. Prey v. Oemler, 120 
Ga. 223, 47 SE 546. (3) And an as- 
signment of error, making what pur- 
ports to be a constitutional question 
in the following language: ‘‘Because 
the provisions of the statute [mean- 
ing the alternative road statute] au- 
thorizing such tax was unconstitu- 
tional,” is too general to raise a con- 
stitutional question for certification 
to the supreme court. Loque v. Han- 
cock County, 8 Ga. A. 208, 68 SE 866. 
And see Tooke v. State, 4 Ga. A. 495, 
61 SE 917. 

[e] Reasons of appeal (1) must 
specifically and distinctly state the 
errors of the trial court complained 
of, aS required by statute. Case v. 
Clark, 83. Conn. 183, 76 A, 518; Tur= 
ner’s App., 72 Conn. 305, 44 A 310; 
Julian v. Stony Creek Red Granite 
Co., 71 Conn. 6382, 42 A 994; Stevens 
v. Stevens, 71 N. H. 579, 53. Ao 1020 
Vaill, v.. MePhail (347 Ra 1. 361,83 A 
1075, AnnCas1914D 516 and note. And 
see other cases in certain jurisdic- 
tions supra this section note 52. (2) 
The reason assigned in the appeal 
from the probate court from a decree 
disallowing the report of a commit- 
tee to set off dower and’ homestead, 
“the rejection and disallowance of 
said report,” is not sufficient, within 
Pub. St. c 200 § 2, providing that the 
appeal must set forth the reasons 
therefor. Stevens v. Stevens, 71 N. 
H. 579, 53 A 1020. (3) But a reason 
of appeal from a decree probating a 
will, as follows, ‘Because said in- 
strument was not the last will and 
testament of said deceased,” is, in 
effect, a denial that the instrument 
was in fact a will, and constitutes a 
legally sufficient reason. Lane v. 
Hill, 68 N. H. 398, 44 A 597. (4) And, 
where the decree of a judge of pro- 
bate relates to a single item, such 
as the allowance of a sum for the 
present support of a widow, it is 
sufficient, in a petition for leave to 
appeal, to state generally that the 
petitioner is aggrieved by the decree, 
without setting forth more particu- 
larly the reasons of appeal. Holt v. 
Smart,'*46. Nee 9-s 

[f] Prejudicial error.—An assign- 
ment of error stating that ‘there is 
manifest error in the proceedings and 
judgment in this cause in this’ and 
specifying the alleged errors, is not 
objectionable on the ground that it 
fails to allege that the errors com- 
plained of were prejudicial to appel- 


lant. Cleveland, ete., R. Co. v. Pow- 
ae 173 Ind. 105, 88 NE 1073, 89 NE 
53. Cal.—Moore v. Moore, 4 Cal. 


Unrep. Cas. 190, 34 P 90. 

Fla.—Atlantic Coast Line R. Co. v. 
Dees, 56 Fla. 127, 48 S 28 (unless 
the error assigned is so patent that 
no argument is needed to demon- 
strate it). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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while in others it has been held that the reasons 
~ need not be stated,°* and an assignment of error 

will not be bad because the reasons urged in its 
It is improper to state 
the errors or reasons of appeal in the form of 
queries,°° or argumentatively,>? or in the form of 
mere abstract propositions of law,>® and such as- 
signments will ordinarily not be considered.® 
some jurisdictions the rules require that assignments 
of error shall be followed by propositions or state- 
ments, or by both, when necessary in order to in- 
form the court of the point or points relied upon 
for reversal and to determine, without an examina- 
tion of the whole record, whether there was error 
in the ruling or decision of the lower court.®° 
is also required in some jurisdictions that the assign- 
ment of errors shall set out specifically and fully 
the ruling or action of the court complained of and 
set out or show the necessary objections or excep- 


support are untenable.®® 


Ga.—Hall v. Huff, 74 Ga. 409; His- 
gins v. Cherokee R. Co., 73 Ga. 149. 

Ill.—Chicago, etc., R. Co. v. Ameri- 
can Steamboat Co., 190 Ill. 268, 60 NE 
518; Haiek v. American Car, etc., Co., 
155 TN A. i261. 

Ind.—Inland Steel Co. v. Smith, 168 
Ind. 245, 80 NE 538; Bloch v. Crum- 
packer, 44 Ind. A. 171, 88 NE 875. 


Iowa.—Salvador v. Feeley, 105 
Iowa 478, 75 NW 476. 
Kan.—Fagerberg v. Johnson, 48 


Kan. 434, 29 P 684; Eldridge v. Deets, 
4 Kan. A. 241, 45 P 948. 

Mich.—Carby v. Combs, 166 Mich. 
347, 130 NW 625; Bettys v. Denver 
Tp,, 115 Mich. 228, 73 NW 138. 

N. J.—Driscoll v. Carlin, 50 N. J. 
L. 28, 11 A 482; Donnelly v. State, 26 
Ngan tie 263. 

N. C.—Willey v. Norfolk Southern 
R. Co., 96 N. C. 408, 1 SH 446; State 
v. Alston, 94 N. C. 930; Strickland v. 
Draughan, 88 N. C. 315. 

S. D—Schmidt v. Carpenter, 27 S. 
D, 412, 131 NW 723. 

Tenn.—Cheatham v. Pearce, 89 
Tenn. 668, 15 SW 1080; Schoenpflug 
v. Ketcham, (Ch. A.) 52 SW 666. 

Wash.—lInterstate Sav., ete., Assoc. 
v. Benson, 28 Wash. 578, 68 P 1038. 

, 54. U. S.—Chicago, etce., R. Co. v. 
Bennett, 181 Fed. 799, 104 CCA 309; 
Atchison, ete., R. Co. v. Meyers, 76 
Fed. 443, 22 CCA 268. 


D. C.—Nicolopole v. Love, 39 App. 
343, 47 LRANS 949. 

Iowa.—Sneer v. Stutz, 93 Iowa 62, 
61 NW 397. 


Mont.—Nord v. Boston, etc., Cons. 
Copper, etc., Min. Co., 30 Mont. 48, 
Wd wba OSL. 

N. H.—Holt v. Smart, 46 N. H. 9. 

Row —Vaille -v, MePhails 34% Rot 
361, 83 A 1075, Ann Casi1914D 516. 

Tex.—Brackenridge v. Claridge, $1 
Tex. 527, 44 SW 819, 48 LRA 593; 
Bonham Cotton Press Co. v. McKel- 
Jar, 86 Tex. 694, 26 SW 1056; Claren- 
don Land, ete., Co. v. McClelland, 86 
Tex. 179, 23 SW 576, 1100, 22 LRA 
105; Missouri, etc., R. Co. v. James, 
55 Tex. Civ. A. 588, 120 SW 269; 
Moline Plow Co. v. Mathews, (Civ. 
A.) 44 SW 699. Formerly the rule in 
this state was otherwise. Pearson v. 
Flanagan, 52 Tex. 266. 

[a] Reasons of appeal.—Where a 
Jegal reason is assigned for appeal 
from a decree probating a will, fur- 
ther reasons for the correctness of 
the reason assigned need not be al- 
Jeged, nor need the grounds or evi- 
dence by which the contention is pro- 
posed to be established be stated. 
Lane v. Hill, 68 N. H. 398, 44 A 597. 
And see Vaill v. McPhail, 34 R. I. 361, 
83 A 1075, AnnCasi914D 516. 

55. Brackenridge v. Claridge, 91 
Tex. 527, 44 SW 819, 43 LRA 593. 

56. Johnson v. Cooke, 85 Conn. 
679, 84 A 97, AnnCas1918C 275; God- 
dard v. Treat, 83 Conn. 516, 77 A 
959; Case v. Clark, 83 Conn. 183, 76 

[3 C. J.-86] 


APPEAL AND ERROR 


In 


It 


ground, but he 


A. 518; McCaskey Register Co. v. 
Keena, 81 Conn. 656, 71 A 898. 

57. Hodo v. Mexican Nat. R. Co., 
88 Tex, 523, 22 SW 511; Henyan v. 
Trevino, (Tex. Civ. A.) 137 SW 458; 
Spencer v. Jones, (Tex. Civ. A.) 47 
SW 29 [aff reh (Civ. A.) 47 SW 665 
(rev on other grounds 92 Tex. 516, 
50 SW 118, 71 AmSR 870)]. 

58. Davis v. Harper, 14 App. (D. 
CC.) 463: - Pittsburgh ‘ete:  RiyCo. Ww. 
Collins, 168 Ind. 467, 80 NE 415; Chil- 
dress v. Smith, 90 Tex. 610, 38 SW 
518, 40 SW 389; Mitchell v. Robinson, 
(Rexts Give Al) 162) Swe 44a3s aia); 
Lyuder v. State, (Tex: Civ. A.) 152 
SW 220; Moore v. Chamberlain, (Tex. 
Civ. A.) 152 SW 195; Missouri, etc., 
R.vCo.. vv. Gober, “CTex. GCive At), 225 
SW 383; Goldstein v. Susholtz, 46 
Tex. Civ. A. 582, 105, SW 219. 

La] Coustitutionality of statute.— 
An assignment of error that acts 
(1899) p 193 Burns Rey. St. [1901] § 
7059, requiring weekly payments to 
employees, in lawful money of the 
United States, is unconstitutional, is 
improper, and presents no question 
for review. Standish v. Bridgewater, 
159) Indy 386,65 NE 189. 

59. See cases in preceding notes. 

60. Wanrick v. Gurley, 93 Tex. 
458, 54 SW 347. 

As to propositions and statements 
accompanying assignments of error 
in briefs see infra § 1590. 

61. Burkhard v. Pennsylvania Wa- 
ter Co., 243 Pa. 369, 90 A 157; Kane, 
CLO UE. OO mV ELCs DULe as ele. pion, 
241 Pan 6088s Aue LOS Sten oma. 
Buck Run Coal Co., 241 Pa. 560, 88 
A 796; Prenatt v. Messenger Print- 
ing Co., 241 Pa. 267, 88 A 439; Mer- 
Titty Ve. Pole 2305 Pan 10. S4aAn 683 
(holding that assignments which 
show no exception taken to the ac- 
tion of the court cannot be con- 
sidered); Berg v. Butler Sav., etc., 
Co., 233 Pa. 469, 82 A 683; New 
Cumberland ,Borough vy. Riverton 
Cons. Water Co. 2825 Par, bio ly Sin Al 
799; Lindsay v. Dutton, 227 Pa. 208, 
75 A 1096; Sipe v. Pennsylvania R. 
Co., 222 Pa. 400, 71 A 847; Kenworthy 
v. EHauitable Trust Co., 218 Pa. 286, 67 
A. 469; Jones v. Weir, 217 Pa. 321, 
66 A 550, 10 AnnCas 692; Coyne v. 
Lackawanna County, 53 Pa. Super. 
603; Ellsworth v. Bradford County 
School Dist., 52 Pa. Super. 603; 
Jackson v. Jackson, 49 Pa. Super. 18; 
Sober v. Moony, 48 Pa. Super. 92 
(taking and sealing of exceptions 
should be set out); Girard Trust Co. 
v. Boyd, 45 Pa. Super. 285. 

[a] General ruling on several ex- 
ceptions must be repeated in each 
assignment. Crennell v. Fulton, 241 
Pa. 572, 88 A 783; Sunbury v. Sun- 
bury; etes Rs Co.,. 241 Pa. 357, 88 A 
543; Prenatt v. Messenger Printing 
Co., 241 Pa. 267, 88 -A 439 (collecting 
cases); Nock y. Guthrie, 239 Pa. 317, 
86 A 859; Cornell v. Seddinger, 2387 
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tions thereto made in the lower court;** and it is 
held that each assignment or specification of error 
must be complete in itself and self-explanatory, and 
that it cannot be aided by an examination of the 
record as a whole or even by express reference to 
other parts of the record.® 
has been held that, while the rule requiring assign- 
ments of error to be separately and specifically 
stated is intended to require specific statement of 
each error relied upon for reversal, it is equally 
intended to operate in the interest of brevity and 
clearness, and, as a rule, argument or redundant 
matter should be omitted.%* 
ror is presumed to be stated as favorably to plain- 
tiff in error as the facts will allow.%4 

Inconsistent positions. 
errors diametrically opposed, the court will consider 
neither of them. 


On the other hand it 


An assignment of er- 


Where a party assigns 


The appellant may select his 
cannot assume opposite positions, 


Pa. 389, 85 A 446; McIntosh v. Ropp, 
233 Pa. 497, 82 A 949; Yerger v. 
Hunn, 231 Pa. 245, 80 A 527; Seltzer 
v. Boyer, 224 Pa. 369, 73 A 438; North 
Mountain Water Supply Co. v. Trox- 
ell, 223 Pa. 315, 72 A 621; Kenworthy 
v. Equitable Trust Co., 218 Pa. 286, 
67 A 469; Bradley v. Vernon, 166 
Pa. 603, 31 A 330; Ellsworth v. Brad- 
ford County Poor Dist., 52 Pa. Super. 
603; Stratford v. Lukens, 52 Pa. Su- 
per. 355; American Mfg. Co. v. Brady, 
51 Pa. Super. 619; Bauchspies v. 
Obert, 51 Pa. Super. 441; Moore v. 
Robison, 47 Pa. Super. 72; Riesmey- 
er v. O’Day, 45 Pa. Super. 67; Monon- 
gahela Natural Gas Co. v. Ellwood 
Natural Gas, etc., Co., 43 Pa. Super. 
619; B. F. Lee Co. v. Sherman, 43 
Pa. Super. 557; Com’ v. Yocum, 37 
Pa. Super. 237; Kalin v. Wehrle, 36 
Pa. Super. 205; Patton v. Allegheny 
Doan, ete.) Co; 386) Pa Supers ne o6. 
298; Prudential Trust Co. v. Hilde- 
brand, 34 Pa. Super. 249, 255 (rulings 
on exceptions to auditor’s report); 
McConahy v. Western Allegheny R. 
Co., 31 Pa. Super. 215 (decree com- 
plained of must be set out); Mathu- 
shek Piano Mfg. Co. v. Engberry, 30 
Pa. Super. 543; Oakland v. Boyden, 
22 Pa. Super. 278; Ramschasel’s Est., 
21 Pa. Super. 497. And see cases in 
following note. 

[b] Showing objection and excep- 
tion not necessary.—In other juris- 
dictions a specification of error need 
not and should not state the fact that 
the ruling complained of was duly 
objected and excepted to. Atchison, 


etc., R. Co. v. Meyers, 76 Fed. 443, 
22 CCA 268. 
62. Louisville, etc., R. Co. v. Nor- 


man, 17 Ind. A. 355, 46 NE 702; Minot 
Flour Mill Co. v. Swords, 23 N. D. 
571, 187 NW 828; Herbert v. Dufur, 
23 Or. 462, 32 P 302; Burkhard v. 
Pennsylvania Water Co., 243 Pa. 369, 
90 A 157 (overruling of exceptions 
to bond in condemnation proceedings; 
assignment must show character of 
bond and what exceptions were taken 
thereto); Markleton Hotel Co. v. Con- 
nellsville, etc., R. Co. 242 Pa. 569, 89 
A 703; McIntosh vy. Ropp, 233 Pa. 
497, 82 A 949; North Mountain Water 
Supply Co. v. Troxell, 223 Pa. 315, 
72 A 621; Jones v. Weir, 217 Pa. 321, 
66 A 550, 10 AnnCas 692; In re Cess- 
na, 192 Pa. 114, 43 A 376; Landis vy. 
Evans, 113 Pa. 332, 6 A 908; Dean v. 
Delaware, etc., R. Co., 50 Pa. Super. 
284; Little v. Fearon, 49 Pa. Super. 
6384; Riesmeyer v. O’Day, 45 Pa. Su- 
per. 67; Com. v. Mackey, 34 Pa. Su- 
per. 1; International Sav., etc., Co. v. 
Kleber, 29 Pa. Super. 200; Vander- 
slice v. Donner, 26 Pa. Super. 319; 
Cox v. Wilson, 25 Pa. Super. 635. And 
see other cases in preceding note. 

63. Nicolopole v: Love, 39 App. 
(D. C.) 348, 47 LRANS 949. 

64 Fibus v. St. Louis, etc., R. Co., 
7 Ind. T. 139, 104 SW 568. 
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ensuring success whatever may be the decision on 
And if appellant predi- 
eates his assignment of error upon a certain infer- 
ence as to plaintiff’s ground for recovery, he can- 
not complain, on appeal, of any injury resulting 
from indulging in such inference.® 

Ancillary and interlocutory matters. Assignments 
of error as to mere ancillary matters or interlocu- 
tory rulings which become immaterial, in the ab- 
sence of exception to the ruling on the main ques- 
tion, cannot be considered, where there are no ex- 
ception and assignment of error on the main ques- 
And in Georgia a direct bill of exceptions 
to a ruling made pendente lite, whicly does not assign 
error upon the final judgment, will not be enter- 


the controverted point.® 


tion.®7 


tained.®§ 


Case submitted on agreed statement. 
-utory requirement that alleged errors shall be 


65. Emmons vy. Oldham, 12 Tex. 18. 

66: Gulf, | -cte,;, R.i Cocsveilunn, 
(Tex. Civ. "A.) 141 SW 538. 

67. Piedmont Co. v. Kelley, 125 
Ga. 759, 54 SE 748. 

68. Hendricks v. Reid, 125 Ga. 775, 
54 SE 747; Montgomery v. Reynolds, 
124 Ga. 1053, 53 SE 512; Newberry 
v. Tenant, 121 Ga. 561, 49 SE 621; 
Kibben v. Coastwise Dredging Co.., 
120 Ga. 899, 48 SE 330; Barge v. Rob- 
inson, 115 Ga. 41, 41 SE 258; Har- 
relly, "Tift 70 %Ga..730' Masonic Hall 
v. Merchants’, etc., Nat. Bank, 62 Ga. 
284. 

[a] Disallowance of amendment 
and refusal of injunction.—It has 
been held, therefore, that, where up- 
on the hearing of an application for 
an interlocutory injunction a certain 
amendment to the petition offered by 
the plaintiff is disallowed and the in- 
junction is refused, and exception is 
taken, assigning error upon the rul- 
ing rejecting the proposed amend- 
ment, but making no assignment of 
error upon the ruling refusing the 
injunction, the writ of error will be 
dismissed. Piedmont Co. v. Kelley, 
125 Ga. 759, 54 SH 748. 

69. Kimball v. Williams, 108 Ga. 
812, 33 SE 994. 

70. Choctaw, etc. R. Co. v. Jack- 
son, 192 Fed. 792, 114 CCA 12; Tevis 
v. Hammersmith, 161 Ind. 74, 67 NE 
672; Gibson v. Bessemer, etc., R. Co., 
226 Pa. 198, 75 A 194, 27 LRANS 689, 
18 AnnCas 535; Griesmer v. Hill, 
225 (Pas 545,74) A: 429: 

[a] Form and sufficiency of as- 
signment.—(1) In Illinois a general 
assignment of error that the appel- 
late court erred in affirming the judg- 
ment of the trial court permits the 
consideration in the supreme court 
of every question reviewable by it 
under the errors assigned in the ap- 
pellate court. Carney v. Marquette 
Third Vein Coal Min. Co., 260 Ill. 
220, 103 NE 204; Van Cleef v. Chica- 
go, 240 Ill. 318, 88 NE 815, 130 Am 
SR 275, 23 LRANS 636. (2) In In- 
diana, under Burns Rey. St. (1901) 
§ 1337j, providing an appeal to the 
supreme court from a judgment of a 


division of the appellate court where: 


the amount in controversy exceeds 
Six thousand dollars, exclusive of in- 
terest and costs, which appeal shall 
be deemed perfected by filing with 
the clerk of the supreme court an 
assignment of the alleged errors com- 
mitted by the appellate court, the only 
proper assignment of error is that 
the appellate court (stating the divi- 
sion, if the judgment is by a divi- 
sion) erred in affirming or reversing, 
as the case may be, the judgment of 
the court below (stating what court). 
Such assignment will bring before 
the court the errors properly as- 
signed and not waived in the appel- 
late court, and none other. Tevis v. 
Hammersmith, 161 Ind. 74, 67 NE 
672. (3) In Pennsylvania, on appeal 
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> yen 
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plainly and distinctly pointed out applies as well 
where a case is submitted to the trial court on an 
agreed statement of facts as in other cases.®° 

Appeal from intermediate court. On appeal.from, 
or writ of error to, an intermediate appellate court 
the assignment of errors must allege error in the 
decision of such intermediate court and must point 
out the error relied on.7° 

[§ 1506] d. Rule That Errors Must Be Sepa- 
rately Assigned. 
very large number of decisions, that each error re- 
lied on must be separately and distinctly specified, 
that no one assignment shall embrace more than one 
specification of error, and that on a failure to com- 
ply with this requirement the court will either re- 


It is a general rule, stated in a 


fuse to consider the assignment at all or will over- 


The stat- 


to the supreme from the superior 
court, the assignments of error filed 
in the superior court should be set 
forth, and the alleged error in acting 
thereon specified. Garrett v. Tur- 
MCF, (so TPA. o83; oO AR Sos CPA 
proper form of assignment of error 
is that “the Superior Court erred in 
not sustaining (or in sustaining as 
the case may be) the first assign- 
ment of error to the judgment of the 
common pleas, to wit,’ ete. Mellick 
v. Pennsylvania R. Co.; 203 Pas 457, 
53 A 340. And see Greismer v. Hill, 
225 Pa. 545, 74 A 429. (5) On appeal 
from the superior court, assignments 
of error alleging error of the trial 
court, and not of the superior court, 
are insufficient. Gibson v. Bessemer, 
ete., R. Co., 226 Pa. 198, 75 A 194, 27 
LRANS 689, 18 AnnCas 535. See su- 
pra § 1497. 

gee of court see supra § 


71. U. S.—Pickett v. U. S., 216 U. 
S. 456, 30 SCt 265, 54 L. ed. 566; U.S. 
Vv. Stone, etc., Co., 175 Fed. 33, 99 CCA 
49; Mast v. Superior Drill Co., 154 
Fed. 45, 83 CCA 157; Davidson Steam- 
ship /Cosevie, UW. iS 242) Heda 315.59 he 
CCA 425 [aff 205 U. S. 187, 27 SCt 
480, 51 L. ed. 764]; Smith v. Hop- 
kins, 120 Fed. 921, 57 CCA 193; Mit- 
chell Transp. Co. v. Green, 120 Fed. 
49, 56 CCA 455; Albany Perforated 
Wrapping-Paper Co. v. John Hoberg 
Co., 109 Fed. 589, 48 CCA 559; Rhode 
Island Locomotive Works vy. Conti- 
nental Trust Co., 108 Fed. 5, 47 CCA 
147; Deering Harvester Co. v. Kelly, 


103: Fed, 261, 43° CCA. 225%. "North 
Chicago St. R. Co. v. Burnham, 102 
Fed. 669, 42 CCA 584; Chandler v. 


Pomeroy, 96 Fed. 156, 37 CCA 430; 
U. S. v. Indian Grave Drain. Dist., 
85 Hed... 928, 129 _CCAy 578; Clark vy. 
coke ete., Co., 80 Fed. 534, 25.CCA 
Ala.—Jones v. Adler, 183 Ala. 435, 
62 S 777; Louisville, ete., R. Co. v. 
Turney, 183 Ala. 398, 62 S 885; Smith 
v. Roney, 182 Ala. 540, 62 S 753; Con- 
tinental Casualty Co. v. Ogburn, 175 
Ala. 357, 57 S 852, AnnCas1914D 377; 
Southern Hardware, etc., Co. v. Stan- 
dard EHouipment Co., 165 Ala. 582, 
57 S 789; Brent v. Baldwin, 160 Ala. 
635, 49 S 343; Thompson v. Nash- 
ville, ete., R. Co., 160 Ala. 590, 49 S 
340; Southern, R. Co. v. Cunningham, 
152 Ala. 147, 44 S 658; Alabama Great 
So. R. Co. v. Clarke, 145 Ala. 459, 39 
S 816; Ferrell v. Opelika, 144 Ala. 
135, 89 S 249; Seaboard Air Line R. 
Co. v. Hubbard, 142 Ala. 546, 38 S 
750; Western R. Co. v. Arnett, 137 
Ala, 414, 34 S 997; National Fertilizer 
Co. v. Holland, 107 Ala. 412, 18 S 170, 
54 AmSR 101; Mobile v. Murphree, 
96 Ala. 141, 11 S 201; General Acc. 
Fire, etc., Ins. Co. v. Shields, 9 Ala. 
A. 214, 62 S 400; McCaskey Register 
Co. v. Nix Drug Co., 7 Ala. A. 309, 
61 S 484; Thomas Fraser Lumber Co. 
v. Henson, 4 Ala. A. 625, 58 S 812; 


rule it if any one of the assignments of error can- 
not be sustained.” 


But needless repetition does 


Jones v. Journey, 2 Ala. A. 488, 56 S 
850. See Barney Coal Co. v. Davis, 
62 S 985. 

Ariz.—Charbouleau v. Shields, 9 
Ariz. 73, 76 P 821; Ward v. Sherman, 
7 Ariz. 277, 64 P 434 [rev on other 
srounds U92y Us So des 24. Se recaae 
48 L. ed. 391]. 

Colo.—Alexander v. Wellington, 44 
Colo. 388, 98 P 631; Bitter v. Mouat 
Lumber,.ete., Co.,°27 ‘Colo. 120,, 59 
ARS Hanna v. Barker, 6 Colo. 

Conn.—Norwalk v. Ireland, 68 Conn. 
1, 35 A 804; Simmonds v. Holmes, 61 
Conn. Lie23 AN(02) 15 Ma RAw 2b o. 

Dak.—-McCormack  v. Phillips, 4 
pak 506, 34 NW 39. 

. C.—Nicolopole v. Love, 39 App. 
343, 47 LRANS 949. 

Fla.—Atlantic Coast Line R. Co. v. 
Whitney, 65 Fla. 72, 61 S 179; Mary- 
land Fidelity, ete, Co. v. Aultman, 
61 Bla. 197, 55 S 273; McKinnon v. 
Lewis, 60 Fla. 125, 53 S 940; McMil- 
lan v. Warren, 59 Fla. 578, 52 S 825; 
Williams v. State, 58 Fla. 138, 50 S 
749; Daniel v. Siegel-Cooper Co., 54 
Fla. 265, 274, 44 S 949 [cit Cyc]. 

Ga.—Burns v. Horkan, 126 Ga. 161, 
54 SEH 946; Hudson v. Hudson, 119 Ga, 
637, 46 SE 874. 

Ind.—Irose v. Balla, 181 Ind. 491, 
104 NE 851; Whitesell v. Strickler, 
167 Ind. 602, 78 NE 845; Heaston v. 
Krieg, 167 Ind. 101, 77 NE 805; Chi- 
cago Terminal Transf. R. Co. v. Wal- 
ton, 165 Ind. 642, 74 NE 988; Con- 
sumers’ Gas Trust Co. v. Howard, 
163 Ind. 170, 71 NE 493; Wolverton 
v. Wolverton, 163 Ind. 26, 71 NE 
123; Tevis v. Hammersmith, 161 Ind. 
74, 67 NE 672; Smith v. Borden, 160 
Ind. 223, 66 NE 681; Chicago, etc., R. 
Co. v. State, 158 Ind. 189, 63 NE 
224; Jones v. Mayne, 154 Ind. 400, 
55 NE 956; Hussey v. Whiting, 145 
Ind. 580, 44 NE 639, 57 AmSR 220; 
Saunders v. Montgomery, 
185, 41 NE 453; Lawrence v. Van 
Buskirk, 140 Ind. 481, 40 NE 54; May 
v. State, 140 Ind. 88, 39 NE 701; State 
v. Faurote, 104 Ind. 287, 4 NE 19 
(where there was a single assign- 
ment of error in overruling appel- 
lant’s demurrer to seven different 
paragraphs of the answer); Quick v. 
Brenner, 101 Ind. 230; Walter A. 
Wood Reaping, etc., Co. v. Angemeier, 
51 Ind. A. 258, 99 NE 500; Perry- 
Matthews-Buskirk Stone Co. v. Speer, 
36 Ind. A. 81, 74 NE 1114; Shatz v. 
Alexandria Gas Co., 35 Ind. A. 310, 
73 NE 1094; Leedy v. Capital Nat. 
Bank, 35 Ind. A. 247, 73 NE 1000; 
Spitzer v. Miller, 35 Ind. A. 116, 73 
NE 833; Vinall v. Hendricks, 33 Ind. 
A. 413, 71 NE 682; Stutsman v. Stuts- 
man, 32 Ind. A, 73, 66 NE 773, 67 NE 
950; Stoy v. Bledsoe, 31 Ind. A. 643, 
68 NE 907; McCormick Harvesting 
Mach. Co. v. Smith, 21 Ind. A. 617, 52 
NE 1000; Eddingfield v. State, 12 Ind. 
A. 312, 39 NE 1057; McCullough v. 
Martin, 12 Ind. A. 165, 39 NE 905; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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not render a statement of reasons of appeal in an 
equity case objectionable as multifarious.’ 
each error relied on should be separately and dis- 
tinetly specified, the record should nevertheless not 
be encumbered with numerous assignments of error 
when a few would suffice to present in an intelli- 
gible manner all of the material questions involved 


in the ease.** And where various 


plained of, presenting a single proposition of law 


Gray v. Elzroth, 10 Ind. A. 587, 37 
NE 551, 53 AmSR 400. 

Iowa.—Davison v. Ratcliffe, 98 NW 
472; A. A. Cooper Wagon, etc., Co. v. 
Barnt, 123 Iowa 32, 98 NW 356; Os- 
borne v. Ringland, 122 Iowa 329, 98 
NW 116; Faville v. State Trust Co., 
96 NW 1109; Suddeth v. Boone, 121 
Towa 258, 96 NW 853; In re Harvey, 
94 NW 559; Brewster v. Chicago, etc., 
R. Co., 114 Iowa 144, 86 NW 221, 8$ 
AmSR 348; Dirr v. Dusenberry, 76 
NW 508; Salvador v. Feeley, 105 
Iowa 478, 75 NW 476. 

Kan.—Ancient Order of Pyramids 
v. Drake, 66 Kan. 538, 72 P 239. 

Mich.—Bowen v. Chandler, 172 
Mich. 678, 138 NW ~-247; Beauerie v. 
Michigan Cent. R. Co., 152 Mich. 345, 
116 NW 424. 

Minn.—Prosser v. Manley, 122 
Minn. 448, 142 NW 876; Mahler v. 
Merchants’ Nat. Bank, 65. Minn. 37, 
67 NW 655; Columbia Mill Co. v. 
National Bank of Commerce, 52 Minn. 
224, 53 NW 1061; Christian v. Bow- 
man, 49 Minn. 99, 51 NW 663. 

Mo.—Strother v. Barrow, 246 Mo. 
241, 151 SW 960; Sharp v. Quincy, 
ete., R. Co., 1389 Mo. A. 525, 123 SW 
507; Honeycutt v. St. Louis, ete, R. 
Co., 40 Mo. A. 674; Martin v. Fox, 40 
Mo. A. 664. 

Mont.—Gillies v. Clarke Fork Coal 
Min. Co., 32 Mont. 320, 80 P 370. 

Nebr.—Brooks v. Stanley, 74 Nebr. 
858, 105 NW 551; Phoenix Ins. Co. v. 
King, 54 Nebr. 630, 74 NW_ 1103; 
Omaha v. Richards, 49 Nebr. 244, 68 
NW 528; Armstrong v. Mayer, 1 
Nebr. (Unoff.) 119, 95 NW 483. See 
‘Waxham v. Fink, 86 Nebr. 180, 125 
NW 145, 28 LRANS 367, 21 AnnCas 
301. 

N. J.—Fivey v. Pennsylvania R. 
Co.,° 67 N. J. i. 627;, 6386, 62 A 472, 91 
AmSR 445 [cit Cyc]; Jersey Co. Asso- 
ciates v. Davison, 29 eee 24 
Oliver v. Phelps, 20 N. J. L. 180; 
Goxe ‘v.) Field, 13: No Jz. 2155) Wil-, 
liams v. Sheppard, 13 N. J. L. 76. 

N. M.—Albuquerque First Nat. 
Bank v. Haverkampf, 16 N. M. 497, 
121 P 31 (refusal to make findings); 
Howey v. Gessler, 16 N. M. 319, 117 
P 134. 

N. C.—Buie v. Kennedy, 164 N. C. 
290, 80 SE 445; Smith v. Globe Home 
Furniture Mfg. Co., 151 N. C. 260, 65 
SE 1009. 

N. D.—Salemonson v. Thompson, 
13 N. D. 182, 101 NW 320. 

Pa.—Sunbury v. Sunbury, etc., R. 
Go), 241 Pa.~ 357, 88 A 543; West 
Homestead Borough v. Erbeck, 239 
Pa. 192, 86 A 773; Polish Falcons’ 
Gymnastic, ete. Assoc. v. Kubiak, 
238 Pa. 464, 86 A 296; Merritt v. Poli, 
236 Pa. 170, 84 A 683 (an assignment 
showing only one exception but em- 
bracing two points violates the rule); 
Berg v. Butler Sav., etc, Co., 233 
Pa. 469, 82 A 683; Gibson v. Besse- 
mer, etc, R, Co., 226 Pa. 198, 75 A 
194, 27 LRANS 689, 18 AnnCas 535; 
Keiser v. Eberly, 226 Pa. 21, 74 A 
648; Catlin v. Northern Coal, etc., 
Co:, 225° Pa. 262, 74 A 56; Haley v. 
American Agricultural Chemical Co., 
924 Pa. 316, 73 A 557; Kenworthy v. 
Equitable Trust Co., 218 Pa. 286, 67 
A 469; Jones v. Weir, 217 Pa. 321, 
66 A 550, 10 AnnCas 692; Kase v. 
Burnham, 206 Pa. 330, 55 A 1028; Ir- 
vin v. Kutruff, 152 Pa. 609, 25 A 796; 
Kelly v. Bennett, 132 Pa. 218, 19 A 
69, 19 AmSR 594, 7 LRA 120; Gal- 
lagher’s App., 114 Pa, 353, 7 A 237, 60 


# 


' 


“APPEAL AND ERROR 


While 
each party.” 


errors are com- 


AmR 350; Schwenk v. Montgomery 
County, 26 Pa. 281; Daly’s Hst., 55 Pa. 
Super. 488; Ellsworth v. Bradford 
County Poor Dist., 52 Pa. Super. 603; 
Dean v. Delaware, etc., R. Co., 50 Pa. 
Super. 284; Jackson v. Jackson, 49 
Pa. Super. 18; Cobourn’s Hst., 46 Pa. 
Super. 587; Cayuga Bldg., etc., Assoc. 
v. MacMullen, 46 Pa. Super. 94; Jones 
v. Aronson, 45 Pa. Super. i48; Seb- 
ring v. Weaver, 42 Pa. Super. 588; 
Come, Vix Yocum,«< 82 Fa. Saper. 2377; 
Ripka v. Annville Mut. F. Ins. Co., 
36 Pa. Super. 517; Com. v. Volquarts, 
36 Pa. Super. 199; Graybill v. Deit- 
rich, 32 Pa. Super. 482; McConahy v. 
Western Allegheny R. Co., 31 Pa. 
Super. 215 (assignment bad in set- 
ting forth two distinct decrees or 
orders); Reading Co. v. Seip, 30 Pa. 
Super. 330; Dotterer.v. Scott, 29 
Pa. Super. 553; Barr Tp. Road, 29 Pa. 
Super. 203; In re Wabash Ave., 26 Pa. 
Super. 305; Moore v. Bischoff, 25 Pa. 
Super. 1; Godshalk’s Est., 24 Pa. Su- 
per. 410; Hrie v. Grant, 24 Pa. Super. 
109; Loeweke v. Lumberman’s Bldg., 
etc., Assoc., 21 Pa. Super. 389; Hen- 
nessy v. Anstock, 19 Pa. Super. 644; 
Ruddy v. Repp, 19 Pa. Super. 437; 
George v. Conneaut Tp., 18 Pa, Su- 
per, 47; McGeary v. Raymond, 17 Pa. 
Super. 308; Wojciechowski v. John- 
kowski, 16 Pa. Super. 444; Sloan v. 
James, 13 Pa. Super. 399. 

R. I.—Vaill v. McPhail, 34 R. Tf. 
361, 83 A 1075, AnnCasl1914D 516 
(reasons of appeal in equity). 

Ss. C.—Simpson v. Cox, 95 S. C. 
382, 79 SE 102; Armour Packing Co. 
v. London, 53 S.C. 539; 31 SE 500. 

S. D.—Hogan v. Bechtel, 27 S. D. 
98, 129 NW 914. 

Tex.—Hess v. Webb, 103 Tex. 46, 
123 SW 111; Cammack v. Rogers, 96 
Pex. 457, 73 SW 7953, Union Cent. Li 
Ins. Co. v. Chowning, 86 Tex. 654, 
26 SW 982, 24 LRA 504; Mitchell v. 
Mitchell, 84 Tex. 303, 19 SW 477: 
Crain v. Huntington, 81 Tex. 614, 17 
SW 243; Rushing v. Citizen’s Nat. 
Bank, (Civ. A.) 162 SW 460; Lee v. 
Moore, (Civ. A.) 162 SW 437; Fidel- 
ity, ete., Co. v. Bankers’ Trust Co., 
(Civ. A.) 161 SW 45; Hulme v. Levis- 


Zuloski Mercantile Co., (Civ. A.) 149. 


SW 781; Freeman v. Puckett, 56 Tex. 
Civ. A. 126, 120 SW 514; Goodwin v. 
Burton, 54 Tex. Civ. A. 586, 118 SW 
587; Munroe v. Munroe, 54 Tex. Civ. 
A. 320, 116 SW _ 878; Lowrance v. 
Woods, 54 Tex. Civ. A. 233, 118 SW 
Sol y Wee val Haile; obi Dex (Civ., 2A. 
632, 114 SW 403; Missouri, ete., R. 
Co. v. McDuffey, 50 Tex. Civ. A. 202, 
109 SW 1104; Wilkins v. Clawson, 
50 Tex. Civ. A. 82, 110 SW 103; Ster- 
ling v. De Laune, 47 Tex. Civ. A. 470, 
105 SW 1169; Kerr v. Blair, 47 Tex. 
Civ. A. 406, 105 SW 548; Burge v. 
Beaumont Carriage Co., 47 Tex. Civ. 
A. 223, 105 SW 232; Morrow v. Camp, 
(Civ. A.) 101 SW 819; Baldwin v. 
Polti, 45 Tex. Civ. A. 638, 101. SW 
543; Galveston, etc., R. Co. v. Pow- 
ers, (Civ. A.) 101 SW 250 [rev on 
other grounds 101 Tex. 161, 105 SW 
491]; Southern Kansas R. Co. v. Cox, 
43 Tex. Civ. A. 79, 95 SW 1124; Scott 
Va We Watt, )(Civ. 'A’). 938° SW —215; 
Parlin, etc., Co. v. Vawter, 39 Tex. 
Civ. A. 520, 88 SW 407; Masterson v. 
Heitmann, 38 Tex. Civ. A. 476, 87 
SW 227; International, ete, R. Co. 
v. Boykin, (Civ. A.) 85 SW 1163 [rev 
on other grounds 99 Tex. 259, 89 SW 
639] (and such an assignment is not 
aided by propositions and statements 


[3.Cyt.] “1868 


. 


common to all of them, they need not be separately 
stated as so many distinct propositions."* 
where a judgment or decree affects several parties 
alike, need there be a distinct specification for 


Nor, 


[§ 1507] e. Assignment of One Error as Affect- 
ing Consideration of Another. 
one ruling or decision raises no question as to the 
correctness of another,’® and, having assigned one 


Assigning error to 


in brief); Galveston, etc., R. v. Fales, 
33 Tex. Civ.A. 457, 77 SW 234; Wren 
v. Howland, 33 Tex. Civ. A. 87, 75 SW 
894; Baum vy. Corsicana Nat. Bank, 
32 Tex. Civ. A. 531, 75 SW 863; Coch- 
ran v. Siegfried, (Civ. A.) 75 SW 542; 
894; Baum vy. Corsicana Nat. Bank, 
(Civ. A.) 66 SW 485 [rev on other 
grounds 97 Tex. 31, 75 SW 7, 104 Am 
SR 835]; Barrett v. Independent Tel. 
Co., (Civ. A.) 65 SW 1128; Aycock v. 
San Antonio Brewing Assoc., 26 Tex. 
Civ. A. 341, 68 SW 953; McCreary v. 
Robinson, (Civ. A.) 57 SW 682; House 
v. Brown, 21 Tex. Civ. A. 576, 54 SW 
396; Fouke v. Brengle, (Civ. A.) 51 
SW 519; Drake v. State, (Civ. A.) 23 


SW 398. 

Utah.—Smith Table Co. v. Madsen, 
30 Utah 297, 300, 84 P 885 [quot 
Cyc]; Bankhead v. Union Pac. R. Co., 
20 Witah. 50%. 

Wis.—Neumeister v. Goddard, 133 
Wis. 405, 113 NW 733. 

Application of rule to particular 
rulings or assignments see infra § 
1512 et seq. 

72. Vaill v. McPhail, 34 R. I: 361, 
83 A 1075, AnnCasi914D 516. 

73. Earnsworth v. Nevada Co., 102 
Bae 578, 42 CCA 509. See supra § 

74. Central Trust Co. v. Continent- 
al Trust Co., 86 Fed. 517, 30 CCA 235 
[certiorari den 171 U. S. 687 mem, 
18 SCt 940 mem]. And see Nicolo- 
pole v. Love, 39 App. (D. C.) 343, 47 
LRANS 949. 

75. Andrews v. National Fdy., etc., 
Works, 76 Fed. 166, 22 CCA 110, 36 
LRA 139 (holding that on appeal 
from a decree holding certain share- 
holders of a corporation liable to 
creditors, a distinct specification for 
each creditor is not necessary if the 
question of the shareholders’ liabil- 
ity to one creditor is not different 
from that of their liability to other 
ereditors). — 

76. U. S.—Buckingham v. Estes, 
128 Fed. 584, 63 CCA 20: 

Ala.—Napier v. Jones, 47 Ala. 90; 
eens v. Nolen, 3 Ala. A. 641, 57:8 

Cal.—Mitau v. Roddan, 149 Cal. 1, 
84 P 145, 6 LRANS 275. 

Ga.—wNorred v. State, 127 Ga. 347, 
56 SE 464; Wood v. Collins, 111 Ga. 
32, 36 SE 423; Blocker vy. Irvin, 10 
Ga. A. 26, 72 SE 510. 

Tll.— Schmidt v. Chicago City R. 
Co., 239 Ill. 494, 88 NE 275; Fluke v..: 
Phelps, 177 Ill. A. 95; Wolf v. Alton, 
103 Til. A. 587. : 

Ind.—State v. Cadwallader, 172 
Ind. 619, 87 NE 644, 89 NE 319; Pat- 
terson v. State, 91 Ind. 364; Fry v- 
Hoffman, 54 Ind. A. 434, 102 NE 167, 
103 NE 15; Southern R. Co. v. Utz, 
52 Ind. A. 270, 98 NE 375; Ft. Wayne 
First Nat. Bank v. Savin, 47 Ind. A. 
266, 94 NE 347; Brenner v. Heiler, 
46 Ind. A. 335, 91 NE 744; Evans- 
ville, etc., R. Co. v. Lavender, 7 Ind. 
A. 655, 34 NE 109, 847. 

Iowa.—Creager v. Johnson, 114 
Iowa 249, 86 NW 275. 

Mich.—Manistee School Dist. 
Cook, 47 Mich. 112, 10 NW 131. 

Mo.—Zahm v. Royal Fraternal 
Union, 154 Mo. A. 70, 133 SW 374. 

Nebr.—Drexel v. Daniels, 49 Nebr. 
99, 68 NW 399; Mains v. Mains, lL 
Nebr. (Unoff.) 679, 95 NW 776. 
~ N. J.—Driscoll v. Carlin, 50 N. J. Le 
28,11 A 482. 

Okl1.—Roff Oil, ete., Co. v. Winn, 27% 
Okl. 22, 110 P 652. 


v. 


1364 [3C.J.] 


class of errors, the party will not be allowed to 


argue another.” 


[§ 1508] f. Reference to Record. It is some- 
times required by statute or rule of court that as- 
signments of error shall refer to the record by 
page or otherwise, so as to indicate where the al- 
leged error may be found, and the court may disre- 
gard assignments of error which fail to comply with 
The requirement of the rule, it has been 
said, may be relaxed by the court in the exercise 
of its discretion and in furtherance of justice, but 


the rule.7® 


Pa.—McCarthy Vv. Philadelphia, 
Cle RCO nealle Pack LOO COTA tailor, 
Forrest v. Buchanan, 203 Pa. 454, 53 
A 267. 

S. C.—Forsythe v. McCreight, 31 
Ss. a Eq. 308. 

D.—Hogan v. Bechtel, 27 S. D. 
Age ‘129 NW 914; Davis v Holy Ter- 
ror Min. Co., 20 S> D;. 399, 107) NW. 
374. 

Tex.—Sickles vy. Missouri, etc., R. 
Co., 13 Tex. Civ. A. 434, 35 SW 493. 

And see other cases supra § 1504. 

[a] Where the writ of error re- 
lates to one set of errors, and the 
assignment of errors to another set, 
the latter cannot be noticed. Smith 
v. Hornback, 3 A. K. Marsh. (Ky.) 


379. 

77. Hollingsworth v. State, 8 Ind. 
257; Word v. Kennon, (Tex. Civ. A.) 
75 SW 334; Texas, etc., R. Co. v. Lee, 
32 Tex. Civ. A. 28, 74 SW 345. 

73,7 U. S.— Baggs v. Martin, 108 
Fed. 38, 47 CCA 175; Hoge v. Magnes, 
85 Fed. 355, 29 CCA 564. 

Conn.—Stern v. Max Ripps Co., 86 
Conn. 289, 85 A 543. 

Ind.—Martin v. Marks, 154 Ind. 549, 
57 NE 249. 

Iowa.—State v. O’Day, 69 Iowa 368, 
28 NW 642. 

Mich.—Peo. v. Sanders, 139 Mich. 
442, 102 NW 959. 

Nebr.—Wilson v. Wilson, 94 Nebr. 
192, 142 NW 543. 

N. D.—Hostetter v. Brooks El. Co., 
4 N. D. 357, 61 NW 49. 

Pa.—Foley v. Philadelphia Rapid 
Transit Co:, 240 Pa. 169, 87 A 289; 
Com: 'v. Powell, 23 Pa. Super. 370. 

Tex.—Stephenson v. Luttrell, (Civ. 
A.) 160 SW 666; Missouri Pac. R. 
Co. v. Cheek, (Civ. A.) 159 SW 427; 
Sargent v. Barnes, (Civ. A.) 159 SW 
366; Douthitt v. Farrar, (Civ. A.) 159 
SW 182; Order of United Commercial 
Travelers v. Roth, (Civ. A.) 159 SW 
176; Greene Gold-Silver Co. vy. Sil- 
bert, (Civ. A.) 158 SW 803; Brewer v. 
Blythe, (Civ. A.) 158 SW 786; Rio 
Grande, etc., R. Co. v. Kinkel, (Civ. 
A.) 158 SW 214; Slaughter v. Kirk- 
patrick, (Civ. A.) 157 SW 754; South- 
ern Pac. Co. v. Walters, (Civ. A.) 157 
SW 753; Irving v. Texas, etc., R. Co., 
(Civ. A.) 157 SW 752; Cain v. De- 
Janey, ((Cive “Al lot Siwe W513 Ems 
perial Irr. Co. v. McKenzie, (Civ. A.) 
157 SW 751; El Paso Hlectric R. Co. 
v. Lee, (Civ. A.) 157 SW 748; Riter 
v. Neatherly, (Civ. A.) 157 SW 439; 
Whitten v. Whitten, (Civ. A.) 157 SW 
277; Siensheimer v. Maryland Motor 
Carwins: <€o:, (Civ AMDT” SWie228. 
Morrow v. Harvey, (Civ. A.) 157 SW 
206s" San’: Antonio, ete: - dR: io. Ty. 
fucker, wi(Cives vas) ee late Sweatt 75: 
Youngberg v. Pecos First Nat. Bank, 
(Civ. A.) 156 SW 1139; Peck v. Mor- 
gan, (Civ. A.)~156 SW 917; Konz vy. 
Henson, (Civ. A.) 156 SW 593: Texas 
Midland R. Co. v. Cummins, (Civ. A.) 
156 SW 542; Chicago, ete., R. Co. v. 
Scott, (Civ. A.) 156 SW 294; Carver 
we Merrett; «(Civ. Al). ei'b55_S' W633" 
Davidson vy. Patfon, (Civ. A.) 149 SW 
757; Southern Nat. Ins. Co. v. Wood, 
(Civ. A.) 133 SW 286; Houston, etce.. 
R. Co. v. Buchanan, (Civ. A.) 107 SW 
595; Kirby ee Co. v. Chambers, 
(Civ. A.) 95 SW 607; Swift v. Bruce, 
31 Tex. Civ. A. 92, 71 SW 321; Rosen- 
field v. Rosenthal, (Civ. A.) 39 SW 
193. And see infra §§ 1586, 1590. 

{a] Reference to settled record.— 
In South Dakota, under court rule, ~ 


APPEAL AND ERROR 


be considered.*®? 


Nothing ean be 
tradiction of or 


assignments of error which refer only 
to those pages of the record contain- 
ing the proceedings where the alleged 
error occurred, and which do not re- 
fer to any specifications contained in 
the settled record, are insufficient, al- 
though the settled record does con- 
tain them. Sweeney v. Hewett, (S. 
D.) 148 NW 5038. 

79. Hostetter v. Brooks El. Co., 4 
N. D. 357, 61 NW 49; Sweeney v. 
Hewett, (S. D.) 148 NW 508. 

80. Colo.Farmers’ Nat. Bank v. 
Union Reservoir Co., 46 Colo. 466, 104 
P 943; Bergmann y. Koernig, 43 Colo. 
83,95 P7300. 

Ind.—McCaslin v. Advance Mfg. 
Co., 155 Ind. 298, 58 NE 67; Franklin 
v. Lee, 30 Ind. A. 31, 62 NE 78; Chi- 
cago, ete., R. Co. v. Fifth Nat. Bank, 
26 Ind. A. 600, 59 NE 43; Central of 
Georgia R. Co. v. Jeffery, 26 Ind. A. 
143, 59 NE 330. 

Ind. T.—Steen v. Swadley, 5 Ind. 
ibe Be i 82 SW 871 

an.—Russell First Nat. Bank v. 
Kn 7 Wan! A. (35251520619; 

Mich.—Zimmerman Miss Commy. 
Dolph, 104 Mich. 281, 62 Nw Bede 

Mont.—Reins v. King, 27 Mont. 511, 
MAGP AT 63: 

Nebr.—Palmer v. Ulysses First 
Bank, 59 Nebr. 412, 81 NW 303; Globe 
ese v. Powell, 56 Nebr. 463, 76 NW 


Erbeck, 239 Pa. 192, 86 A 773; Munk- 
konen v. Trevaskis, 238 Pa. 365, 86 A 
186; Western Pennsylvania Nat. Bank 
v. Lake Hrie Asphalt Block Co., 233 
Pa. 421, 82 A 773; Chisholm v. Thomp- 
son, 233 Pa. 181, 82 A 67; Fowler 
Waste Mfg. Co. v. Otto Gas Engine 
Works, 227 Pa. 314, 76 A 20; Foringer 
v. New Kensington Stone Co., 223 Pa. 
425, 72 A 797; Hallock v. Lebanon, 
215 Pa. 1, 64 A 362; Gerwig v. W. J. 
Johnston Co., 207 Pa. 585, 57 A 42; 
Fitzgerald vy. Edison Hlectrie Illum. 
Co, 207 Ba. 18, £56 An bOr a Comeaay, 
House, 3 Pa. Super. 304. 

Tenn.—Stacker v. Louisville, 
R. Co., 106 Tenn. 450, 61 SW 766. 

Sl: (Pacific Mute Gains: 1Coliiv. 
chiles 182 Ala. 106, 62 S 71. 

2. Bowen v. Chandler, 172 Mich. 
678. 138 NW 247. 

$3, /U: Si—Gallotev, Us S., 87 Fed. 
446, 31 CCA 44 [certiorari den 171 U. 
S. 689, 19 SCt 884, 43 L. ed. 1179]; 
Atlas Distilling Co. v. Rheinstrom, 86 
Fed. 244, 30 CCA 10. 

Ariz.—Reilly v. Atchinson, 4 Ariz. 
VQ ote 262. 

Cal.—Banister v. Campbell, 138 Cal. 
455, 71 P 504, 703; Hall v. Susskind, 
L20%Cal.t ob 938 P46: 

Iowa.—Feister v. Kent, 92 Iowa 1, 
60 NW 493; Wood v. Whitton, 66 
Iowa 295, 19 NW 907, 28 NW 675. 

Kan.—Broughan y. Broughan, 62 
Kan. 724, 64 P 608 [aff (A.) 61 P 874]; 
Garden City v. Heller, 61 Kan. 767, 
60 P 1060. 

Nebr.—Pheenix Ins. Co, v. King, 54 
Nebr. 630, 74 NW 1103. 

Tenn, Younes. . Young, s( Chea An) 
64 SW 319; Thompson v. Evans, 2 
Tenn. Ch. A. 61; Gorrell v. Newport, 
1 Tenn. Ch, A. 120. . 

Tex.—Frost v. Mason, 17 Tex. Civ. 
A. 465, 44 SW 53. 

84 U. S.—Cheney v. Bacon, 49 
Fed. 305, 1 CCA 244; Field v. Gibbs, 
9 F. Cas. No. 4,766, Pet. C. C. 155. 

Ala.—Patterson v. Cook, 8 Port. 66. 

Conn.—Cumnor  v. Sedgwick, 67 


eve, 


ee, |? 
t 
‘ 


[$§ 1507-1509 


it will be enforced unless, for good reasons, it is 
relaxed in furtherance of justice.® 
frequently been applied in respect of rulings on evi- 
dence §° and instructions ;** and it has been held 
that where no reference is made to the record, a 
criticism based on the conduct of counsel will not 


The rule has 


The mere reference to the record 


will not constitute a sufficient assignment.®* 
[§ 1509] g. Matters in Conflict with Record. 


assigned for error which is in con- 
in conflict with the record.** 


Conn. 66, 34:A 763; Wetmore v. Plant, 
5 Conn. 541. 
Ae C.—Whipple v. Geddis, 25 App. 

Ind.—Romona Odlitic Stone Co. v. 
Shields, 173 Ind. 68, 88 NE 595 (hold- 
ing that an assigament of error al- 
leging that the circuit court of one 
county erred in overruling a demurrer 
to the complaint presents no question 
for review, where the demurrer was 
overruled by the circuit court of an- 
other county prior to a change of 
venue); Sheeks v. State, 156 Ind. 508, 
60 NE 142; Singer v. Tormoehlen, 150 
Ind. 287, 49 NE 1055; Heilman v. 
Shanklin, 60 Ind. 424; State v. Scott, 
26 Ind. A. 486, 59 NE 1071. 

Kan.—Krueger v. Beckham, 35 Kan. 
400, 11 P 158. 

Ky.—Cook v. Conway, 3 Dana 454; 
Hays v. Barnett, Ky. Dec. 290. 

Me.—Paul v. Hussey, 35 Me. 97; 
King v. Robinson, 33 Me. 114, 54 
AmD 614. 

Mass.—Gray v. Cook, 135 Mass. 
189; Riley v. Waugh, 8 Cush. 220. 

Mich.—Bitzer v. Wagar, 83 Mich. 
223, 47 NW 210; Snyder v. Willey, 33 
Mich. 483. 

Minn.—London, etc., Mortg. Co. v. 
McMillan, 78 Minn. 53, 80 NW 841. 

Mont.—Carlson v. Stone-Ordean- 
Wells Co., 40 Mont. 434, 107 P 419 
(holding that an objection on appeal 
that a complaint is insufficient to 
support a judgment for special dam- 
ages assumes that special damages 
were recovered, and is not supported 
by the record showing that the recov- 
ery was for general damages only): 
Murray v. Haldorn, 25 Mont. 218, 64 
Pi 511,569. PP) 835. 

N. HW.—Collins v. Walker, ao IN es 
ee Claggett v. Simes,. 31 N. 22. 

. J.—Karnuff v. Kelcy, fal a Jiplas 
558, “60 A 364 [aff 69.-N. J. Li. 499; 55.) 
pe 163]. 

N. M.—Waldez v. Archuleta, 3 N. 
NEE OD ok 3 2ivle 

N. Y.— Lovett v. Pell, 22 Wend. 369; 
Moody vy. Vreeland, 9 Wend. 125. 

Pa.—Hill v. West, 4 Yeates 385. 

Tenn.—McMillan Marble Co. v. 
Black, 89 Tenn. 118, 14 SW 479; Craw- 
ford v. Williams, 1 Swan 341. 

Tex.—Wells v. Yarborough, 84 Tex. 
660, 19 SW 865; Ripley v. Ocean Acc., 
CLC Corps (Civ. A.) 146 SW 974; 
Miller v. Breeman; (Civ.vAn) 27, Sw 
302; Barstow Irr. Co. v. Black, 39 
Tex. Civ. A. 80, 86 SW 1036; Weeks 
v. Texas Midland R. Co: 29 Tex. Civ. 
A. 148, 67 SW 1071 (objection to in- 
struction); Jennings v. Willer, (Civ. 
A..)), 32 Sw 24; Tuggle v. Hughes, 
(Civ. A.) 28 S SW 61 

Eing.—Rex v. Carlile, PERE CEs R ING |e 
362, 35 ECL 155, 109 Reprint a Ma pray (eiea a f 
ERC ab Hudson v. Banks, Cro. Jac. 
28, 79 "Reprint 22; Cole v. Green, 1 
Lev. 309, 83 Reprint 422; Molins v. 
Werby, 1 Lev. 76, 83 Reprint 305; 
Lampton v. Collingwood, 1 Salk. 262, 
91 Reprint 230; Jaques v. Cesar, 3 
Saund. 100, 85 Reprint 776; Helbut v. 
Held, Str. 684, 93 Reprint "782: Brad- 
burn v. Taylor, ff Wills. CP. 85,) 96 
Reprint 506. 

And see supra § 15. 

[a] A party cannot, either by 
original or amended assignments of 
error, present a matter conflicting 
with the corresponding specification 


of error in the trial court. Ward v. 
Brown, 31 S. D. 296, 140 NW 698. 
[b] Tlustrations.—Thus, it cannot 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1510-1511) 


[§ 1510] h. Matters:Not Shown by Record. No | 
rulings or decisions of the court not shown by the 

record can be assigned as errors.® . 
of errors cannot be accepted as proof of facts 
therein alleged, and cannot therefore be consid- 
ered in the absence of anything else in the record 
to show that the court did or did not rule as asserted 
Assignments of error will be 
disregarded where the specifications of error are 
based on a supposed statement of facts or stenog- 
rapher’s record of the evidence not in the record,®* 
or refer to the record of another case,®* and, 1 

determining error assigned, the court must look 


in such assignment.®® 


alone to the matters revealed by 


be assigned for error: (1) That there 
is no record. Moody v. Vreeland, 
Wend. (N:.Y.) 125. (2) That issue 
was not joined, where the record 
states that issue was joined. Wal- 
dez v. Archuleta, 3 N. M. 195, 5 P 
327. See also Lovett v. Pell, 22 Wend. 
(N. Y.) 369. (3) That the judgment 
was rendered by the clerk, where the 
record shows that it.was rendered by 
the court. Cumnor v. Sedgwick, 67 
Conn. 66, 34 A 763. (4) That the 
court erred in overruling a general 
demurrer, where the record shows 
that there was no general demurrer, 
but a several demurrer to each para- 
graph which was overruled. Popijoy 
v. Miller, 133 Ind. 19, 32 NE 713. (5) 
That the court erred in not sustain- 
ing an objection to a question, where 
an explanation to the bill of excep- 
tions shows that it was not in fact 
asked or answered. International, 
ete,, (>R: Co) v..Biles; (Tex, Civ. ‘A.) 
120 SW 952. 

[ec] Appearance before justice of 
the peace.—(1) An assignment that a 
party against whom judgment by de- 
fault had been given by a justice of 
the peace attended the office of the 
justice on a certain day from nine 
to ten o’clock in the forenoon, and 
the justice did not appear, did not 
contradict the record of the justice, 
which stated that he was present on 
that day, and adjourned the cause to 
a following day, when judgment by 
default was _ rendered. Burgess v. 
Tweedy, 16 Conn. 39. (2) Where a 
case was commenced before a justice 
of the peace, and the record showed 
that a cause of action had been filed 
with him, it could not be assigned for 
error that no cause of action was 
filed. Packard vy. Mendenhall, 42 Ind. 
598. 

[d] Service of writ.—(1) Where 
the record contains a certificate of 
the clerk that a writ of scire facias 
has been served, although it does not 
contain a copy of the return, it can- 
not be assigned as error that it did 
not appear that the writ had been 
served. Brown v. King, 1 Bibb (Ky.) 
462. (2) But where the return does 
not show that a copy of a writ has 
been delivered to defendant, an as- 
signment that no copy of the writ 
was served upon or shown to him is 


sufficient. Middleton v. State, 11 Tex. 
255. 
[e] Court directing verdict.—An 


assignment that “the court, on its 
own motion, directed a verdict 
against the defendants” is not sup- 
ported by the record, which states, 
“at the close of the evidence, the 
court, on its own motion, instructed 
the jury to return a verdict in each 
ease in form as directed.” State v. 
Harbach, 78 Iowa 475, 43 NW 272. 

[f] An assignment of error refer- 
ring to a witness by a wrong name, 
to whose testimony objection is made, 
is fatally defective. Driver v. King, 
145 Ala. 585, 40 S 315; Pittsburg, etc., 
R. Co. v. Wright, 80 Ind. 182. 

85. U. S.—Woodbury v. Shawnee- 
town, 74 Fed. 205, 20 CCA 400. 

Ala. —Haney v. Conoly, 57 Ala. 
sbyAs): 

@al.—Ferrier v. Ferrier, 64 Cal. 23, 
27 P 960. 


APPEAL AND ERROR 


An assignment 


i DELL]: ois 
Error in Fact. 


the record, and 


Colo.—Fitzgerald v. Burke, 14 Colo. 
559, 23 P 998; Halsey v. Darling, 13 
Colo nwy21 ee P yoiss 

Conn.—-Decker v. Mann, 80 Conn. 86, 
66 A 884. 
ea C.—Whipple v. Geddis, 25 App. 

Fla. —Vaughan’s Seed Store v. 
Stringfellow, 56 Fla. 708, 48 S 410. 


Ga.—Visage v. McKellar, 58 Ga. 
140; Leaptrot v. Robertson, 37 Ga. 
586; Smith v. Mitchell, 6 Ga. 456; 


Atlantic Coast Line R. Co. v. Odum, 
5. GarwA- fear 63 SE 1126; Wilson v. 
Cobb, 4 Ga. 272, 61 SE 133. 

san Pere Cent. R. Co. v. Parks, 
rising 373; Smith v. Jackson, 76 Ill. 


Ind.—Western Union Tel. Co. v. 
Frank, 85 Ind. 480; Scoville v. Chap- 
man, 17 Ind. 470; Snodgrass v. State, 
13°, Ind... 292; ; Independence,» etc:, 
Plank-Road Co. v. Doty, 7 Ind. 580; 
Faulkner v. Baltimore, etc., R. Co., 
44 Ind. A. 441, 89 NE 511; Heiney v. 
Garretson, 1 Ind. A. 548, 27 NE 989. 

Iowa.—Hoyt v. Chicago, ete., R. Co., 
117 Iowa 296, 90 NW 724; State v. 
O’Day, 69 Iowa 368, 28 NW 642; Bor- 
land v. McNally, 48 Iowa rag Schoh- 
mer v. Lynch, 11 Iowa 461 

Ky.—Sprinefield First Nat. Bank v. 
Wilson, 5 Kyl 927. 

Mich.—Hennes v. Hebard, 169 Mich. 
670, 185 NW 1073; Jordan v. Le Mes- 
surier, 155 Mich. 188, 118 NW 952; 
Baylis v. Stout, 49 Mich. 215, 13 
NW 521. 

Minn.—Nye v. Karlow, 98 Minn. 81, 
WG NW 738. 

. D.—Jackson y. Ellerson, 15 N. D. 
533, 108 NW 241. 

Oh. —Harvey v. Brown, 1 Oh. 268. 

Pa.—Sipe v. Pennsylvania R. Co., 
222 Pa 400, Salt (A eo 4ine Harris: Ve 
Schuylkill River East Side R. Co., 
156 Pa. *252, 27 A, 297 “(remarks (of 
court); Thorne v. Warfflein, 100 Pa. 
519 (amendment of pleadings); Gam- 
blew Woods, 53 (Pa. L5shir Kine? wv. 
Faber, 51 Pa. 387; Hughes v. Peaslee, 
50 Pa. 257; Arthurs v. Smathers, 38 
Pa. 40; Hawk v. Jones, 24 Pa. 127; 
Speers v. Knarr, 4 Pa. Super. 80 (re- 
marks of counsel); In re Jefferson 
Tp., 3 Pa. Super. 467; Norristown v. 
Fornance, 1 Pa. Super. 129, 12 Montg. 
Co. 37, 37 WklyNC 574; Brisbane vy. 
Van Lear, 14 PittsbLegJ 17. 

Tenn.—HElliott v. McNairy, 1 Baxt. 
342; Gallena v. Sudheimer, 9 Heisk. 
bee Cooley v. Cooley, (Ch. A.) 37 SW 
1028. 

Tex.—Johnson vy. Sabine, ete, R. 
Co., 69 Tex. 641, 7 SW 379; Velasco 
Fish, etc., Co. v. Texas Co., (Civ. A.) 
148 SW 1184; Ripley v. Ocean Acc., 
ete., Corp., (Civ. A.) 146 SW 974; 
Missouri, ete., R. Co. v. Thomas, (Civ. 
A.) 132 SW 974 (not shown that evi- 
dence was admitted); Starkey v. 
Western Union Tel. Co., 53 Tex. Civ. 
A. 333, 115 SW 8538; Smith v. Hughes, 
39 Tex. Civ, A. 113, 86 SW 936; North- 
ern Assur. Co. v. Samuels, 11 Tex. 
Civ. A. 417, 33 SW 239; Moss v. Kitt- 


mam, (Civ Apin2 “SW [31ib38 Moxy. 
Bia, ie DexiwmeGive) AL659050 120, (Siw 
it : 

{a] Thus, (1) a specification that 


the court erred in its conclusions of 
law, on the agreed statement of facts, 
presents no question in the absence 
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eannot examine or be governed by anything on its 
files in a former proceeding in error, although it 
was brought to review a former judgment ren- 
dered in the case.*® 
based on a bill of exceptions which has been stricken 
from the record will not be considered.°° 

Joinder of Error 
Under the English practice, errors 
in fact and errors in law could not be assigned to- 
gether,®' and this view has been adopted in a num- 
ber of American decisions,” the reason assigned 
being that errors in fact and errors in law are dis- 
tinct things and require different modes of trial.®? 


So an assignment of error 


in Law and 


’ 

of a bill of exceptions embracing the 
agreed statement of facts. Western 
Union Tel. Co. v. Frank, 85 Ind. 480. 
(2) Where it was assigned that the 
court refused to allow a certain draft 
to go to the jury which, it was 
claimed, was testified to by a par- 
ticular witness, and the record made 
no mention of the draft in the testi- 
mony of that witness, the assignment 
was held bad. Kinter vy. Jenks, 43 
Pa. 445. (3) Where the sole assign- 
ment of error was the sustaining of 
a joint demurrer of defendants to 
plaintiff's amended complaint, and the 
record showed that the only demur- 
rer filed was that of one of the de- 
fendants, which the court sustained, 
the assignment is not sustained by 
the record, and presents no question 
for review. Bowman y. Cook, 49 Ind. 
A. 509, 97 NE 558. 

{b] Striking out assignments.— 
Assignments of error founded on ex- 
traneous matters in the record, which 
do not pertain to the cause between 
appellant and appellee, will be strick- 
epieue Hagadon v. Campbell, 24 Ala. 

86. Woodbury v. Shawneetown, 74 
Fed. 205, 20 CCA 400; Ferrier v. Fer- 
rier, 64 ‘Cal. 23; 27 p 960; Patterson 
Vv. Mills, 121 N. C, 258; 23) SH 368: 

87. Dealy v. Shepherd, 54 Tex. Civ. 
A. 80, 116 SW 63 

88. Hannon = "Holmes, 5 Kan. A. 
220, 47 P 162 
Central Branch Union Pac. R. 
Co. v. Andrews, 34 Kan. 563, 9 P 
213 (where it was said: “Bach .pro- 
ceeding in error is distinct and inde- 
pendent of the other, and the errors 
assigned in each proceeding are to be 
determined upon its own record’’). 

90. -Cotton v. Thompson, (Tex. Civ. 
A.) 159 SW 455. 

91. Jeffry v. Wood, Str. 439, 93 Re- 


print 621; 2 Bacon Abr.; Comyns 
Dig.; 2 Tidd Pr. 1169. 
92. Conn.—Fitch vy. Lothrop, 2 


Root 524. 

Ky.—Logan v. Steel, 7 J. J. Marsh. 
41; Clarke v. Bell, 2 Litt. 162; Brents 
v. "Barnett, 3 Bibb 251 

N. J.—Freeborn v. Denman, Te ING 
Tete 


Y.—Moody v. Vreeland, 7 Wend. 
; Acker v. Ledyard, 1 Den. 677. 
Rouen as v.. Erie City, 59 Pa. 


°F] Objection for the defect.—An 
assignment joining both errors in fact 
and errors in law is bad for duplicity, 
and not as a misjoinder of counts, 
and hence can be reached only on a 
special demurrer. Brents v. Barnett, 
3 Bibb (Ky.) 251; Moody v. Vreeland. 
tee Wend? ONY) eit ss ungdet tase 
Wheatly, 2 Ld. Raym. 883, 92 Reprint 


Gale Molins v. Werby, 1 Lev. WOy a8is 
Reprint 305; Jaques v. Ceesar, 2 
Saund. 100, 101q, 85 Reprint 776; 


Holdy v. Hodges, 1 Sid. 147, 82 Re- 
print 1023; Jeffry v. Wood, Str. 439, 93 
Reprint 631; I Rolle Abr. 761 (E) pl. 
ats Compare Lewis v. Lawson, 1 Root 
(Conn.) 262; Ward v. Bull, 1 Fla. 271 
(both holding that where error in 
fact and error in law are joined a 
plea in abatement will lie. The court 
may order the error in fact erased 
and examine the error in law). 

93. 2 Tidd Pr. 1169; Eliot v. Mc- 
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In one state, however, the rule has been abrogated 
by express statutory provisions,®* in other states 
by practice and usage for many years.°° 

[§ 1512] 2. Application of Rules to Particular 
Rulings or Assignments—a. Pleadings—(1) In Gen- 
In accordance with the general rule hereto- 
fore stated, assignments of error attacking the suffi- 


eral. 


Cormick, 141 Mass. 194, 195, 6 NH 
375 (where it was said: “There is 
no good reason why this should not 


be done. An assignment of errors is 
analogous to a declaration, which 
may contain several counts. If an 


error of law and also errors of fact 
be assigned, there need be no em- 
pbarrassment or confusion in the sub- 
sequent pleadings or in the trial. The 
defendant in error can plead in nullo 
est erratum, which is in the nature 
of demurrer to the assignment of 
error in law, and traverse the assign- 
ments of errors in fact; and, under 
our practice, the court will take such 
order as to the trial that all the ques- 
tions involved in the case may be 
brought before this court for final de- 
termination at the same time. There 
is no practical force in the objection 
that errors in law and errors in fact 
are to be tried by different tribunals. 
There is no more danger of confu- 
sion in the trial than there is in 
the ordinary case of a declaration 
containing several counts, to some of 
which the defendant may demur, 
while he traverses others. Where 
a plaintiff in error has several valid 
objections to a judgment against 
him, he ought not to be deprived 
of any of them, or to be compelled 


to elect at his peril which of 
the objections he will rely upon. 
Such a narrow rule of pleading 


is against the spirit of our laws, 
and the practice and usage under 


them’’). 

os Starbird v. Eaton, 42 Me. 
95. Perkins v. Bangs, 206 Mass. 
408, 92 ~ NE 623; Rothschild” v. 

Knight, 176 Mass. 48, 57 NE 337 


fate 184 OW. 'S.°334, 22 1SCe sot, 46) I. 
ed. 573]; Eliot v. McCormick, 141 
Mass. 194, 6 NE 375 [cit Goodridge v. 
Ross, 6 Metce. (Mass.) 487]; Packard 
v. Matthews, 9 Gray (Mass.) 311; Til- 
den. v. Johnson, 6 Cush. (Mass.) 354; 


Morrison v. Underwood, 5 Cush. 
(Mass.) 52; Tuane v.. Hill, 68 N. Hi. 
398, 44 A 597 (where it was said 


that a statement which embraces 
both matter of fact and matter of 
law, although improper as an issue 
to the jury, is not objectionable as a 
reason of appeal). 

96. U. S.—The Myrtie M. Ross, 160 
Fed. 19. 87 CCA 175; Esterly v. Rua, 
122 Fed. 609, 58 CCA 548; Manitoba 
Fish Co. v. Booth, 109 Fed. 594, 48 
CCA 564; Supreme Council C. K. v. 
pAscUty, etc., Co., 68 Fed. 48, 11 CCA 


Ala.—Craig v. Pierson Lumber Co., 
169 Ala. 548, 53 S 803; Reynolds v. 
Lawrence, 147 Ala. 216, 40 S 576, 119 
AmSR 78; Ferrell v. Opelika, 144 Ala. 
135, 39 S 249; Morris v. Beall, 85 Ala. 
598, 5 S 252; Glover v. Lyon, 57 Ala. 
365; Eslava v. Lepretre, 21 Ala. 504, 
56 AmD 266; Brahan v. Collins, Minor 
169. ‘ 

Conn.—Janulewyez v. Quagliano, 
88 Conn. 60, 89 A 897; Coughlin v. 
Knights of Columbus, 79 Conn. 218, 
64 A 223. 

Ga.—Fox v. Burns, 142 Ga. 119, 82 
SE 521; Hicks v. Webb, 127 Ga. 170, 
56 SHE 307. 

Ind.—Cleveland, ete, R. Co. v. 
Pace, 179 Ind. 415, 101 NE 479; Pat- 
terson v. Scottish American Mortg. 
Co., 107 Ind. 497, 8 NE 554; Johnston 
Harvester Co. v. Bartley, 94 Ind. 131; 
Soltwedel vy. Gartner, 54 Ind. A. 507, 
103. NE 18; Ziegler v. Funkhouser, 42 
Ind. A. 428, 85 NE 984; Baltimore, 
ete, “RiuCo. fv. (Ryan, ol Ind A~ 597; 
68 NE 923;-Guthrie v. Howland, (A.) 
65 NE 1040; Louisville, ete. R. Co. 


APPEAL AND ERROR 


reached.®® As 
v. Norman, 17 Ind. A. 855, 46 NE 
702. 


Tlowa.—Faville v. State Trust Co., 


96 NW 1109; Williams vy. Williams, 
115 Iowa 520, 88 NW 1057. 
Md.—State v. Norris, 70 Md. 91, 


16 A 445; 
Md. 345. 
Mich.—Scendar v. Winona Copper 


State v. Scarborough, 55 


Co., 169 Mich. 665, 135 NW 951. 
Minn.—Howe v. Coates, 90 Minn. 
508, 97 NW 129. 
Nebr.—Seven Valleys Bank  v. 


Wise, 61 Nebr. 880, 86 NW 923. 

N. C.—Register v. Tidewater Pow- 
er Co., 165 N. C. 234,°81 SE 326; Kel- 
ler v. Champion Fiber Co., 153 N. 
Cc. 419, 69 SE 427; Lee v. Baird, 146 
N. C. 361, 59 SE 876. 

Pa.—Yerger v. Hunn, 231 Pa. 245, 
80 A 527; McKelvy v. Wilson, 9 Pa. 
183. 

Tex.—Rusher v. Dallas, 83 Tex. 
151, 18 SW 333; Paschal v. Owen, 77 
Tex. 583, 14 SW 203; Cannon v. Can- 
non, 66 Tex. 682, 3 SW 36; Adams v. 
Hill, (Civ. A.) 149 SW 349; Hulme v. 
Levis-Zuloski Mercantile Co., (Civ. 
A.) 149 SW 781; Riley v. Fisher, (Civ. 
A.) 146 SW 581; Henry v. McNew, 29 
Tex. Civ. A. 288, 69 SW 213; Ameri- 
can Well Works v. De Aguayo, (Civ. 
A.) 53°SW 3505 Traylor v. State, 19 
Tex. Civ. A. 86, 46 SW 81; Interna- 
tional, ete., R. Co. v. Downing, 16 
Tex. Civ. A. 643, 41 SW 190; Alford 
v. Dallas, (Civ. A.) 35 SW 816; Dil- 
lingham v. Teeling, (Civ. A.) 24 SW 
1094. 

Vt.—Thorwarth v. Blanchard, 86 
Vt. 296, 85 A 6. 

{a] Assignments held sufficient. 
—(1) Where a demurrer is based on 
one ground only, an assignment that 
the court erred in overruling it is 
sufficient. Mitsui v. St. Paul F. & M. 
Ins. Co., 202. Fed. 26, 120 CCA 280; 
Whidden v. Thomasville, 10 Ga. A. 
194, 73 SE 45; O'Neal wy... Miller, 9 
Ga. A. 180, 70 SE 971; Holloman v. 
Tifton, 3 Ga. A. 298, 59 SE 828; Wil- 
liams v. Williams, 115 Iowa 520, 88 
NW 1057; Johnson vy. Desmond 
Chemical Co., 152 Mich. 84, 115 NW 
1043; Tuntland v. Noble, 30 S. D. 
145, 1388 NW 291. (2) Where a de- 
murrer attacks the whole complaint 
for failure to state facts sufficient 
to constitute a cause of action, an 
assignment of error that the court 
erred in such demurrer is sufficient. 
O’Neal v. Miller, 9 Ga. A. 180, 70 SE 
971; Fox v. Wray, 56 Ind. 423; Batty 
v. Fout, 54 Ind. 482. To same ef- 
fect Stevens v. Tucker, 73 Ind. 73. 
(3) An assignment of error that the 
court erred in failing to carry back 
the demurrer filed to the second para- 
graph of answer and sustain it to 
the second paragraph of complaint 
presents the question as to whether 
or not the second paragraph of com- 
plaint states facts sufficient to con- 
stitute a cause of action. McIntosh 
vy. Zaring, 150 Ind. 301, 49 NE 164; 
Walker v. Bement, (Ind. A.) 94 NE 
339; Hall v. Brownlee, 28 Ind. A. 
178, 62 NE 457. (4) Where a motion 
to make the complaint more specific 
showed on its face that it was sepa- 
rately and severally addressed to the 
first and second paragraphs of the 
complaint, an assignment that the 
court erred in overruling a motion 
to require the complaint to be made 
more specific is sufficient to bring 
the question before the supreme 
court for review. Tipton Light, etc., 
Co. v. Newcomer, 156 Ind. 348, 58 
NE 842. (5) Since the grant of a 
mandamus absolute adjudicates that 
the matters averred in the pleadings 
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ciency of pleadings or rulings on demurrers or ex- 
ceptions thereto must be specific and point out the 
error or errors. complained of.°® 
some courts hold that the reasons why the rulings — 
complained of are erroneous should be stated,” al- 
though in others the opposite conelusion has been 
heretofore shown the latter view 


And in addition — 


are no defense to the issuance of the © 
writ, an assignment of error on the 
judgment making the rule absolute 
brings under review the sufficiency 
of the answer as a defense to the 
proceeding. Southern R. Co. v. At- 
lanta Stove’ Works, 128 Ga. 207, 57 
SE 429. (6) An assignment on ap- 
peal that the complaint on which a 
default judgment was rendered does 
not state facts sufficient to constitute 
a cause of action tests the sufficiency 
of the complaint with all the strict- 
ness of a demurrer below for the 
same cause. Migatz v. Stieglitz, 166 
Ind. 361, 77 NE 400; Mutual Reserve 
L. Ins. Co. v. Ross, 42 Ind. A. 621, 86 
NE 506; Erhardt v. Pfeiffer, 29 Ind. 
A. 570, 64 NE 885 (copy of note sued 
on not filed with.complaint); Sloan yv. 
Faurot, 1i Ind. A. 689, 39 NE 539 
(copy of assessment roll not attached 
as exhibit to complaint in action to 
enforce assessment for street im- 
provement). 

{[b] Assignments held insufficient. 
—(1) An assignment that an answer 
was frivolous will not be considered, 
where it fails to specify in what par- 
ticulars the court erred. Badham v. 
Brabham, 54 S. C. 400, 32 SE 444. 
(2) An assignment of error that ‘on 
the trial of said case the following 
order was granted, to wit: ‘On mo- 
tion of plaintiff's counsel, the fore- 
going answer is dismissed’... 
which said order so granted on 
verbal motion of plaintiff’s counsel 
was error,” did not sufficiently com- 
ply with Civ. Code (1895) § 5527, de- 
claring that a bill of exceptions shall 
specify plainly the decision com- 
plained of and the alleged error. 
Palmer v. Ingram, 2 Ga. A. 200, 58 
SE 362. : 

97. State Nat. Bank v. Mulford, 
17 Cal, A, 551, 120 P 446; Schoenpflug 
MPR ie ar dt (Tenn: Ch. A.) 562° Sw 

fa] In Pennsylvania it has been 
held, On appeal from an order dis- 
charging a rule for judgment for 
want of a sufficient affidavit of de- 
fense, that the order of the court 
below should be set forth in the as- 
Signment of error, and not merely 
counsel’s summary of what the court 
did. Monongahela Natural Gas Co. v. 
Ellwood Natural Gas, ete. Co., 43 
Pa. Super. 619. 

98. Atchison, etc, R. Co. v. Mey- 
ers, 76 Fed. 443, 22 CCA 268; Atlan- 
tic Coast Line R. Co. v. Crosby, 53 
Fla, 400, 43 S 318. See also Nicolo- 
pole v. Love, 39 App. (D. C.) 342; 
Noble v. Crane, 39 App. (D. GC.) 252 
(both holding that where the plead- 
ing presents but one issue and the 
ground upon which the demurrer 
was sustained does not appear, a 
general assignment that the court 
erred in sustaining the demurrer 
and dismissing the bill is sufficiently 
specific, since it would be difficult 
to assign specific error without ex- 


-panding the assignment of errors 


into an argument); Wigglesworth v. 
Uvalde Live Stock Co., (Tex. Civ. A.) 
126 SW 1180 (holding that where an 
assignment of error is sufficiently 
specific to enable the court to see 
that a particular ruling is com- 
plained of, it should be held good, 
although it fails to state why such 
ruling is claimed to be erroneous; 
and assignments that “the court 
erred in sustaining defendant’s spe- 
cial exception No. ———— to plain- 
tiff's first-amended petition,” the ap- 
propriate number being inserted in 
ee space, were not too gen- 
eral). 


For later cases, developments and changes in the law see Cumulative Annotations, same title, page and note number. 


e 
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seems, on principle, to be the correct one. 
Necessity for separately assigning each error. 
joimt assignment to the overruling or sustaining of 
a demurrer or of exceptions to a pleading or to 
several pleas or replies is insufficient where any 


99. See supra § 1504. 
a5 S.—Manitoba Fish Co. v. 
Booth, "109 Fed. 594, 48 CCA 564; 


North Chicago St. R. Cal Ve Burn- 
ham, 102 Fed. 669, 42 CCA 584; An- 
niston v. Safe-Deposit, ete, Co., 85 
Med. $56, 29 CCA 457. 

‘Ala.—Jones v. Adler, 183 Ala. 435, 
62 S 777; Louisville, ete., Re Cos iv. 
Turney, 183 Ala. 398, 62 Ss 885; Hull 
v. Wimberly, etc., Hardware Coulis 
Ala. 588, 59 S 568; Craig v. Pierson 
Lumber Co., 169 Ala. 548, 53 S 8038; 
Thompson y. Nashville, ete. R. Co., 
160 Ala. 590, 49 S 340; Adtna L. Ins. 
Co. v. Lasseter, 153 Ala. 630, 45 S 166, 
15 LRANS 252; Alabama Great So. R. 
Co, v. Clarke, 145 Ala. 459, 39 S 816; 
Bingham vy. Davidson, 141 Ala. 551, 
37 S 738; Mobile, ete., te CON Ws 
Bromberg, 141 Ala. 258, 87 S 395; 
Alabama Western R. Co. v. Arnett, 
137.Ala. 414, 34 S 997; Barney Coal 
Co. v. Davis, 9 Ala. A. 235, 62 S 985; 
Ryall v. Pearson, 6 Ala. A. 363, 59 S 
190; Lamb v. Pate, 4 Ala. A. 628, 58 
S 948; Wheeler v. Fuller, 4 Ala. A. 
632, 58 S 792; Burton v. Phillips, 4 
Alla: JA5 7225, BU 7S .U5 2: 


‘Colo.—Godding v. Rossiter, 20 
Colo. A. 245, 77 P 1094. 

Ga.—Palmer v. Ingram, 2 Ga, A. 
200, 58 SE 362. 

Ind.—Irose v. Balla, 181 Ind. 491, 


104 NE 851; State v. Lung, 168 Ind. 
553, 80 NE 541 [transf (A.) 77 NE 
860 (reh den (A.) 79 NE 1092)]; Rob- 
erts v. Wolfe, 165 Ind. 199, 74 NE 
990; Cambridge Lodge No. 9 K. P. v. 
Rovth, 163 Ind. 1, 71 NE 148; Hague 
v. Huntington First Nat. Bank, 159 
Ind. 636, 65 NE 907; Chicago, etce., R. 
Co. v. Woodard, 159 Ind. 541, 65 NE 
577; South Bend v. Turner, 156 Ind. 
418, 60 NE 271, 883 AmSR 200, 54 
LRA 396; Troxel v. Thomas, 155 Ind. 
519, 58 NE 725; Louisville, ete. R. 
Co. v. Heck, 151 Ind. 292, 50 NE 988; 
Singer v. Tormoehlen, 150 Ind. 287, 
49 NE 1055; Moore v. Morris, 142 
Ind. 354, 41 NE 796; Black v. Thomp- 
son, 136 Ind. 611, 36 NE 643; Noe v. 
Roll, 134 Ind. 115, 33 NE 905; Ketcham 
v. Barbour, 102 Ind. 576, 26 NE 127; 
Nichols v. Nichols, 96 Ind. 433; Wells 
v. Morrison, 91 Ind. 51; Bolin v. Sim- 
mons, 81 Ind. 92; Jennings v. How- 
ard, 80 Ind. 214; Charlestown School 
Tp. v. Hay, 74 Ind. 127; Reyman v. 
Mosher, 71 Ind. 596; Cole v. Wright, 
70 Ind. 179; Kelley v. Scanlan, (A.) 
104 NE 516; Roemler v. Dice, 49 Ind. 
A. 325, 97 NE 364; Johnson County 
Sav. Bank v. Kramer, 42 Ind. A. 548, 
86 NE 84; Ziegler v. Funkhouser, 42 
Ind. A. 428, 85 NE 984; Excelsior 
Clay Works v. De Camp, 40 Ind. A. 
26, 80 NE 981; Rink v. Lowry, 38 
Ind. tA. W325°77> NE. 967; Spitzer v. 
Wright, 36 Ind. A. 558, 76 NE 261; 
Perry-Matthews-Buskirk Stone Co. v. 
Speer, 36 Ind. A. 81, 74 NE 1114; 
Perry-Matthews-Buskirk Stone Co. v. 
Speer, (A.) 73 NE 933; Spitzer v. Mill- 
er, 35 Ind. A. 116, 73 NE 833; Nickey 
v. Dougan, 34 Ind. A. 601, 73 NE 288; 
Pittsburgh, etc., R. Co. v. Wilson, 34 
Ind. A. 324, 72 NE 666: Stoy v. Bled- 
soe, 31 Ind. A. 643, 68 NE 907; Beiden- 
koff v. Brazee, 28 Ind. A. 646, 61 NH 
954, 68 NE 577; King v. Wright, 27 
Ind. A. 600, 61 NE 796; Stephens v. 
Smith, 27 - Ind. A. 507, 61 NE 745; 
Center Tp. v. Davis, 24 Ind. A. 603, 
57 NE 283; Kahn v. Gavit, 23 Ind. A. 
274, 55 NE 268; Colles v. Lake Cities 
Blectric R. Co., 22 Ind. A. 86, 53 NE 
256; Hendricks County v. Trotter, 19 
Ind. A. 626, 49 NE 976; Superior Oil 


Co. v. Whiteman, 19 Ind. A. 149, 49 
NE 171; Fifth Ave. Sav. Bank v. 
Cooper, 19 Ind. A. 13, 48 NE 236; 


Chicago, etc., R. Co. v. ‘Daily, 18 Ind. 
A. 308, 47 NE 1078; Petersburg v. 
Petersburg Hlectric Light, etc., Co., 


+ 


Signment that 


APPEAL AND ERROR 


A 


assignment.’ ’? 


16 Ind. A. 151, 44 NE 814; Everett v. 
Farrell, 11 Ind. A. 185, 38 NE 872; 
Walter A. Wood Mowing, etc., Mach. 
Co. v. Field, 8 Ind. A. 107, 35 NE 516; 
Williamson v. Brandenberg, 6. Ind. A. 
97, 32 NE 1022. 
Iowa.—Chase v. Stearns, 96 NW 
1123 (holding that the fact that a 
demurrer which has been sustained 
generally is based on some grounds 
which are “ridiculous and impossible” 
will not vary the rule that an assign- 
ment of error specifically challenging 
the correctness of a ruling as to but 
part of the grounds of demurrer is in- 
sufficient to present a question for 


review); Anheuser-Busch Brewing 
Assoc. v. Gates, 88 Iowa 700, 53 
NW 1076; Anheuser-Busch Brewing 


Assoc. v. ‘Oxley, 88 Iowa 699, 53 NW 
1075; Blocker v. Schoff, 83 Towa 265, 
48 NW 1079. 

N. C.—Ullery v. Guthrie, 148 N. C. 
417, 62 SE 552. 

s C.—Lauraglenn Mills v. Ruff, 52 
S. C. 448, 30 SE 587; Connor v.° Ed- 
wards, 36 S.C: 563, 15 SE 706. 

Tex.—Cooper v. Langway, 76 Tex. 
121, 183 SW 187; Keowne v. Love, 65 
Tex. 152; Pollard v. McCrummen, 
(Civ. A.) 160 SW 1148; Carter v. 
South Texas Lumber Yard, (Civ. A.) 
160 SW 626; Cooper v. Robischung, 
(Civ. A.) 155 SW 1050; West Lumber 
Co. v. Chessher, (Civ. A.) 146 SW 
976; Carrico v. Stevenson, (Civ. A.) 
135 SW 260; Adams v. Gary Lumber 
Co., {40 Dexe Civ Aww 477," 117 ISiw 
1017; Munroe v. Munroe, 54 Tex. Civ. 
A. 320, 116 SW 878; Ryan v. Teague, 
50 Tex. Civ. A. 153, 110 SW 117; De- 
laney v. Campbell, (Civ. A.) 97 SW 
519; Western Union Tel. Co. v. Car- 
ter, 42 Tex. Civ. A. 224, 94 SW 205; 
J. B. Watkins Land Mortg. Co. v. 
Campbell, (Civ. A.) 81 SW 560 [rev on 
other grounds 98 Tex. 372, 84 SW 
424]; San Antonio v. Talerico, (Civ. 
A.) 78 SW 28 [mod 98 Tex. 151, 81 
SW 528]; Baum v. Corsicana Nat. 
Bank;:\ 32) Pex: "Civ. A. 531.) +75 Siw 
863; Street v. Robertson, 28 Tex. Civ. 
A. 222, 66 SW 1120; Smith v. Rus- 
sell, 23 Tex. Civ. A. 554, 56 SW 687; 
Gresham v. Harcourt, (Civ. A.) 50 
SW 1058 [rev on other grounds 93 
Tex. 149, 53 SW 1019]; Hansen v: 
Yturria, (Civ. A.) 48 SW 795; Devine 
v. U. S. Mortgage Co., (Civ. A.) 48 
SW 585; Marshall v. Atascosa Coun- 
ty, (Civ. A.) 47 SW 680; Traylor v. 
State, 19 Tex. Civ. A. 86, 46 SW 81; 
Homes v. Henrietta, (Civ, A.) 41 SW 
728; Harle v. Henrietta, (Civ. A.) 41 
SW 727; Connellee v. Eastland Coun- 


ty, (Civ. A.) 31 SW 552; Cruse v. 
McQueen, (Civ. A.) 25 SW 711; Texas, 
ete! ak. Coley. Donovan (Cive 1 Ab) 
33 SW 135 laff “86 Tex, 8785" 25 
SW 10]; Evans v. Texas Printing, 
Sued Co., 4V/Tex. «Civ A.’ 326; 23° Siw: 


Va.—Chesapeake, ete, R. Co. v. 
Rison, 99 Va. 18, 37 SH 320. 

Wash.—Phelps v. Tacoma, 15 Wash. 
367, 46 P 400. 

Compare Atlantic Coast Line R. Co, 
v. Crosby, 53 Fla. 400, 43 S 318 (hold- 
ing that an assignment of error 
predicated on the overruling of a de- 
murrer to a declaration need not 
specify the particular grounds of the 
demurrer relied on, although no 
other grounds will be considered 
than those stated in the demurrer 
and argued, unless there is an 
omission in the declaration of 
facts sufficient to state a cause of 
action.) 

[a] Illustrations.—(1) By an as- 
“the court erred in 
overruling appellant’s demurrer to 
appellee’s complaint,’ the complaint 
must be considered as assailed by the 
demurrer as an entirety, although 
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paragraph of the pleading or one of the several 
pleas or replies is sufficient, or the reverse.t 
supposed error must be specified separately in the 
The proper practice when a de- 
murrer is sustained or overruled as to a pleading 


“Hach 


each paragraph was demurred to 
separately, so that the assignment is 
unavaiiing, one paragraph being suf- 
ficient. T]linois Cent. R. Co. v. Cheek, 
152 Ind. 663, 53 NE 641. (2) Where 
two paragraphs of the answer were 
pleaded to the whole complaint, and 
defendant contended on appeal that 
the demurrer to the answer should 
have been carried back to the com- 
plaint, and the assignment of error 
questioned the complaint as a whole, 
the objection to the complaint is not 
available if any paragraph thereof 
is sufficient. Stutsman v. Stutsman, 
32 Ind. A. 73, 66 NE 7738, 67. NE 950. 
(3) An assignment of error in over- 
ruling a general demurrer and spe- 
cial exceptions raising several ques- 
tions, without stating the particular 
exception, the overruling of which is 
claimed to be.error, is insufficient to 
present any question except that 
raised by the general demurrer, al- 
though it states the reasons why the 
rulings are claimed to b? erroneous, 
since Rule No. 25 (20 SW vili), pro- 
viding that the proceeding in which 
error is complained of must be par- 
ticularly pointed out, requires that 
the alleged erroneous ruling be desig- 
nated. International, ete., R. Co. v. 
Downing, 16 Tex. Civ, A, 643, 41 SW 
190. (4) An assignment that the court 
erred in overruling appellant’s demur- 
rers to the “second, third, and fourth 
paragraphs of appellees’ answer” is 
too indefinite, where the record dis- 
closes an answer to the original 
complaint and an answer to an 
amended complaint, and there is 
nothing to show which answer is 
meant. Robbins v. Masteller, 147 
Ind. 122, 46 NE 330. (5) An assign- 
ment that ‘the court erred in sus- 
taining exceptions to the two special 
answers of defendant” is too general 
to require consideration, it appearing 
that there were two special excep- 


tions and two special answers. 
Evans v. Texas Printing, etce., Co., 4 
Tex. Civ. A. 326, 23 SW 476. (6) 


An assignment that “the court erred 
in sustaining the demurrer to the 
second count of the defendant’s an- 
swer” is too general to be considered, 
where the demurrer stated several 
grounds of demurrer. Blocker v. 
Schoff, 83 Iowa 265, 48 NW 1979. (7) 
Where at least two demurrers to the 
complaint were filed, one by each at- 
torney representing separate groups 
of defendants, an assignment of er- 
ror “in sustaining the demurrers of 
the appellees to appellants’ com- 
plaint’”’ is insufficient because it fails 
to support or identify the snecific 
rulings which are erroneous. Walter 
A. Wood Reaping, etc., Co. v. Ange- 
meier, 51 Ind. A. 258, 99 NE 500. (8) 
Where a demurrer to a reply con- 
tains several grounds, a general as- 
signment that the court erred in sus- 
taining the demurrer, and not point- 
ing out any particular grounds as 
error, is not sufficient. Estey v. 
Magee, 94 Iowa 197, 62 NW 673. (9) 
When separate demurrers of two de- 
fendants are sustained,. an assign- 
ment that the court erred “in sus- 
taining the several demurrers of the 
defendants’ is not sufficiently defi- 
nite. Bradley v. Johnson, 67 Iowa 
614, 25 NW 830. 

[b] In Nebraska the statutory as- 
signment of “errors of law occurring 
at the trial and duly excepted to” was 
sufficient to present for review the 
ruling of the court upon a demurrer, 
ore tenus, interposed before the in- 


troduction of any evidence. River- 
side Coal Co. v. Holmes, 36 Nebr. 
858, 55 NW 255. 

2. Farmers’ Mut. F. Ins. Co. v. 


Yetter, 30 Ind, A. 187, 65 NH 762. 


. 
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which contains more than one count or paragraph 
is to treat the ruling as separate in respect of each 
count or paragraph, and to assign or specify error 
accordingly.* The specifications must be distinct, 
and each of them must be complete in itself, with- 
out aid from any or all other specifications, and a 
number of defective assignments cannot be com- 
bined to make a good and sufficient assignment. 

What is essential to question sufficiency of single 
paragraph of pleading. In order to question the 
sufficiency of any paragraph of a pleading by an 
assignment of error, it must be assigned that the 
pleading, as an entirety, is insufficient. An assign- 
ment of error relating to a separate paragraph of 
a complaint, that it states no cause of action, pre- 
sents no question for review.® 

[§ 1513] (2) Assignment of One Error as Af- 
fecting Consideration of Others. In accordance with 
the general rule heretofore stated, that assigning 
errors as to one ruling or decision raises no ques- 
tion as to the correctness of another,® no question 
as to the sufficiency of the declaration or complaint 
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[§§ 1512-1514 


to state a cause of action is raised by an assign- 
ment of error that the verdict is contrary to law,’ 
or is not sustained by sufficient evidence ;® that cer- 
tain findings are not supported by the evidence;? 
that the court erred in overruling the motion for 
new trial1° or in directing ‘a verdict;1+ that no 
complaint was filed,!* or by an assignment of error 
to the sustaining of a demurrer to the answer with- 
out assigning as error the failure to carry the de- 
murrer back to the complaint.1® Other applications 
of this principle are set out in the notes.14 How- 
ever, it has been held that. an objection that the 
declaration is insufficient to sustain the judgment 
may be sustained under an assignment of error 
that the court erred in rendering judgment.!® 

[§ 1514} (3) Striking Out and Amendments. 
An assignment of error that the court erred in 
striking out or in denying a motion to strike out 
certain pleadings or parts thereof should point out 
the pleadings or parts of pleadings to which the mo- 
tion was directed.t® Similarly an assignment of 
error, in overruling objections to the allowance or 


3. Manitoba Fish Co. v. Booth, 109 
Fed. 594, 48 CCA 564. 

4 Trammel v. Chipman, 74 Ind. 
474; Farmers’ Mut. F. Ins. Co. v. Yet- 
ter, 30 Ind. A. 187, 65 NE 762; Louis- 
ville, etc., R. Co. v. Norman, 17 Ind. 
A. 355, 46 NE 702. 

5. Hutchings v. Hay, 132 Ind. 369, 
31 NE 938; Gibson County v. Tiche- 
nor, 129 Ind. 562, 29 NE 32; Hoke v. 
Applegate, 92 Ind. 570; Schuff v. Ran- 
som, 79 Ind. 458; Trammel v. Chip- 
man, 74 Ind. 474, 475; Illinois Surety 
Co. v. State, (Ind. A.) 103 NE 363; 
Richardson v. Stephenson, 88 Ind. A. 
339, 78 -NE’ 256; Pittsburgh, ete, R. 
Co. v. Reed, 36 Ind. A. 67, 75 NE 50; 
Van Horn v. Mercer, 29 Ind. A. 277, 
64 NE. 531; J. I:+Case | Thrashinge 
Mach. Co. v. Millikan, 28 Ind. A. 686, 
63 NE 777. 

“The sufficiency of the complaint 
as a whole may be assigned as er- 
ror, and so the sufficiency of each 
paragraph be brought under review, 
but separate assignments on the re- 
spective paragraphs severally can 
not be made. An assignment, to be 
good, must be such, if true, as to 
require the reversal of the judgment; 
but, if any paragraph of a complaint 
is good, the sufficiency of other 
paragraphs cannot be questioned, 
either by a motion in arrest or by 
an assignment of error that it does 
not state facts sufficient. Though er- 
ror be assigned separately upon each 
of several paragraphs of a com- 
plaint, it can not be determined upon 
any single assignment, that the judg- 
ment ought to be reversed; and, 
though an examination, if made, 
might lead to the conclusion that 
each paragraph of the pleading was 
fatally defective, the judgment must 
still be affirmed, because there is no 
Single assignment which presents 
the whole question.” Trammel v. 
Chipman, supra. 

6. See supra § 1506. 

7. Roberts v. Keeler, 111 Ga. 181, 
36 SE 617; O’Neil v. James, (Ok1.) 
140 P 141. And see Irvin v. Porter- 
field, 126 Ga. 729, 55 SH 946 (holding 
that alleged defects in a petition can- 
not be considered under an assign- 
ment that the court erred in directing 
a verdict for plaintiff for the recoy- 
ery of land). Compare Times Print- 
ing Co. v. Seattle, 25 Wash. 149, 64 
P 940 (holding that, where plaintiff 
filed a supplemental complaint after 
a demurrer had been sustained to the 
original, an assignment that the 
court erred in admitting any evidence 
at the trial was sufficient to raise the 
question whether the supplemental 
complaint stated a cause of action, 
rier no demurrer had been filed 
O-1t). 


8. Reed v. Muscatine, 104 Iowa 
183, 73 NW 579. 

9. Dickinson v. White, 25 N. D. 
523, 148 NW 754. 

10. Stoy v. Indiana Hydraulic 


Power Co., 166 Ind. 316, 76 NE 1057; 
New v. Jackson, 50 Ind. A. 120, 95 NE 


328. 

11. Irvin v. Porterfield, 126 Ga. 
729, 55 SE 946. \ 
12. Packard v. Mendenhall, 42 Ind. 
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13. Peters v. Banta, 120 Ind. 416, 
22 NE 95, 238 NE 84; Stackwell v. 
State, 101 Ind. 1; Ft. Wayne First 


Nat. Bank v. Savin, 47 Ind. A. 266, 
94 NE 347; Coulter v. Bradley, (Jnd. 
A.) 69 NE 710 [reh allowed 87 Ind. 
A. 697, 71 NE 61]. 

14. Ala.—Hill v. Houk, 155 Ala. 
448, 46 S 562 (holding that, where a 
demurrer does not raise the question 
of the misjoinder of complainants, 
the question is not presented by as- 
signments of error complaining of 
the overruling of the demurrer). 

Colo.—Godding v. Rossiter, 20 Colo. 
A. 245, 77 P1094 (holding that an 
assignment that the court erred in 
rendering judgment in favor of plain- 
tiff and against the defenaant for a 
certain sum, without proof, was in- 
sufficient to authorize the considera- 
tion, on appeal, of an alleged error of 
the court in sustaining plaintiff’s 
demurrer to defendant’s answer). 

Ill.— Stephens v. Johnson, 255 Il. 
610, 99 NE 642 (holding that, where 
the only error assigned was that the 
court erred in sustaining defendant’s 
demurrer and in dismissing the bill, 
on the ground that complainant had 
an adequate remedy at law, an ob- 
jection could not be made on appeal 
that the trial court erred in entering 
the decree of dismissal without dis- 
posing of the receivership through 
which the land in controversy was 
controlled by the court pending the 
litigation); Cleveland, ete, R. Co. v. 
Hamilton, 105 Ill. A. 75 (holding 
that, where no error is assigned 
touching any action of the trial court 
in settling the pleadings, the suffi- 
ciency of the pleas cannot be con- 
sidered on an objection to evidence). 

Ind.—Chicago Terminal Transf. R. 
Co. v. Walton, 165 Ind. 642, 74 NH 
988 (holding that an assignment of 
errors alleging that the A superior 
court erred in overruling the de- 
murrer does not present for review 
the decision of the B superior court 
in overruling the demurrer); Bald- 
win v. Sutton, 148 Ind. 591, 47 NE 
629, 1067 (holding that, where the 
only rulings assigned as error by a 
plaintiff are the sustaining of de- 
fendants’ demurrers to the com- 
plaint, and, as shown by the record, 


no such rulings were in fact made, 
a ruling actually made, but not as- 
signed as error, will not be re- 
viewed); Field v. Burton, 71 Ind. 380 
(holding that, where the complaint, 
in an action on a contract, alleged 
that one of defendants signed the 
same as the maker, such defendant 
could not controvert the truth of the 
averment on appeal under an assign- 
ment of error that the complaint did 
not state facts sufficient to constitute 
a cause of action); Knarr v. Cona- 
way, 53 Ind. 120 (holding that the 
fact that the parties to an action are 
not named at the commencement of 
the complaint will not, on appeal to 
the supreme court, sustain an assign- 
ment of error that the complaint does 
not state facts sufficient to consti- 
tute a cause of action); Baltimore, 
etc. IRW Col iveeiRyan,, si ind. Am 59a 
68 NE 923 (holding that, where, in 
an action in Indiana for death by 
wrongful act, the complaint set up 
in one paragraph the ordinance of a 
city of a sister state, where the ac- 
cident occurred, relative to safety. 
gates at crossings, etc., an objection 
that plaintiff was not entitled to any 
benefit of such ordinance, because it 
could not have an extra territorial ef- 
fect, was not available to defendant 
under an assignment on appeal to the 
effect that the complaint was insuffi- 
cient). 

Tex.—F. A. Piper Co. v. Oppen- 
heimer, (Civ. A.) 158 SW 777 (hold- 


ing that, in an action by a buyer of ” 


corn chops for damages for their de- 
fective condition, he cannot complain 
on appeal that the court erred in 
holding the petition insufficient to 
charge an implied warranty of fit- 
ness for stock food, where the only 
assignment of error was that the 
court erred in not holding the peti- 
tion sufficient to charge on implied 
contract of merchantability and 
soundness); Galveston, etc., R. Co. v. 
Sherwood, (Civ. A.) 67 SW 776 (hold- 
ing that an assignment that the 
court erred in overruling demurrer 
to the petition because it failed to 
set out a cause of action is too gen- 
eral to raise the question of error in 
overruling special exceptions to the 
petition). E 

15. Tonsor v. Maryland Fidelity, 
ete:, Co. (158 T11. WA. 25 Lbs 

16. Supreme Council C. K. v. New 
York Fidelity, etc., Co., 63 Fed. 48, 
11 CCA 96 (sustaining motion to 
strike out pleas); Reynolds v. Law- 
rence, 147 Ala. 216, 40 S 576,119 
AmSR 78; Smith vy. Georgia Ware- 
house Co., 99 Ga. 131, 24 SH 875 
(overruling motion to strike out 
parts of answer); Scribner v. Tag- 
gart, 123 Iowa 321, 98 NW 798; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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refusal of an amendment, is insufficient where it 
does not show what the amendment was,!? and for 
this purpose the amendment should be set out either 
literally or in substance, or attached as an exhibit.1® 

[§ 1515] b. Parties and Process—(1) Parties. 
An objection that there is a defect of parties is 
not presented by an assignment of error that the 
complaint does not state facts sufficient to consti- 
And, where a demurrer 
does not raise the question of the misjoinder of com- 
plainants, the question is not presented by assign- 
ments of error complaining of the overruling of the 


tute a cause of action.!® 


demurrer.?° 


[$ 1516] (2) Process. 


ice of process.?? 


Guyer v. Minnesota Thresher Mfg. 
Co., 97 Iowa 132, 66 NW 83 (sus- 
taining motion to strike out amend- 
ed and substituted petition). _ 

[a] Assignments held sufficient.— 
(1) A bill of exceptions, reciting the 
fact that the court passed an order 
sustaining a demurrer and striking 
one of the parties as defendant in 
the case, and declaring, “To which 
ruling this plaintiff, Annie Johnson, 
excepted, excepts, assigned and now 
assigns the same as error,” is a suffi- 
ecient assignment of error. Johnson 
v. Porter, 115 Ga. 401, 41 SE 644. (2) 
Where the bill of exceptions recited 
that a motion to dismiss defendant’s 
plea of recoupment was made on cer- 
tain stated grounds, based on what 
appeared on the face of the plea, 
and that the motion was sustained, 
an assignment of-error on such rul- 
ing, “To this order of the court the 
defendant then and there. excepted, 
and now excepts and assigns error 
thereon, and says that the court 
erred in sustaining the motion of the 
plaintiff and in striking the defend- 
ant’s plea,” was sufficient. Rodden- 
bery v. Patterson, 136 Ga. 187, 71 SE 
138. : 

17. Thornton v. Ferguson, 133 Ga. 
$25, 67 SE 97; Huntington v. McClurg, 
22 Ind. A. 261, 53. NE 658; Stewart v. 
Winner, 71 Kan. 448, 80 P 934. 

[a] ‘Thus, (1) an assignment that 
the court erred in. overruling a de- 
murrer and a motion in arrest of 
judgment does not present for re- 
view the action of the court in allow- 
ing. the complaint to be amended 
after announcing its ruling. Dur- 
ham v. Fechheimer, 67 Ind. 35. (2) 
And a ruling on demurrer to an 
amended complaint filed cannot be 
considered under an assignment that 
“the court erred in sustaining the 
demurrer to the appellant’s com- 


plaint,” where a demurrer was sus- 
tained to the original complaint 
also. Dorsett v. Greencastle, 141 


Ind. 38, 40 NE 131. 

18. Hicks v. Webb, 127 Ga. 170, 56 
SE 307. 

19. Carskadden v. Pine, 154 Ind. 
410, 56 NE 844; Shane v. Lowry, 48 
Ind. 205; Kahn v. Gavit, 23 Ind. A. 
274, 55 NE 269. 


20. Hill v. Houk, 155 Ala. 448, 46 
S 562. ; 
' 21. Springtown First Bank  v. 


ill, (Tex. Civ. A.) 151 SW 652. 
Sas Benexer : 133 Ind. 453, 


22. Florer v. State, 
82 NE 829. 

23. Barth v. Union Nat. Bank, 67 
Tl. A. 131 (holding that, where a 


part of an order of injunction is 
valid, and the assignments of error 
upon it are in effect that the whole 


order is ene oe Pen ae 
must be overruled); amison  v. 
Jamison, 113 Iowa 720, 84 NW 705 


(holding that an assignment of error 
which simply states that the court 


An assignment of error 
that the petition does not authorize the judgment 
does not raise the question of the sufficiency of serv- 
When an assignment of error. is 
that ‘‘the court below erred in refusing to quash 
the service of the writ of mandate and the return of 
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[§ 1517] 
eral. 


cision raises no 
another,?> apply 


[§ 1518] 


erred in its action on a motion to 
take the case from the jury, which 
motion was based on seven distinct 
grounds, is insufficient); Dirr v. 
Dusenbery, (lowa) 76 NW 508 (hold- 
ing that, where a motion to strike 
out affidavits in support of an appli- 
cation for change of venue, based on 
two grounds, is granted generally, an 
assignment which states merely that 
the court erred in sustaining the mo- 
tion is insufficient). 

24, -Chicaso, Vetes OR. Comaigst 
Clair, 144 Ind. 371, 42 NE 225 (hold- 
ing that an assignment of error on 
appeal from an order appointing a re- 
ceiver, “that such order is irregular 
and erroneous,” is too general to pre- 
sent any question for consideration 
on appeal); In re Troubat Ave., 10 
Pa. Super. 27, 44 WklyNC 53 (hold- 
ing that error assigned to the confirm- 
ation of a report of viewers is a pro- 
ceeding to open streets, ‘‘because the 
report was contrary to law,’ is too 
general to raise the objection that 
the jury having been reappointed 
were not resworn); Swygert v. Win- 
gard, 48 S. C. 321, 26 SE 653 (holding 
that an assignment that the court 
“erred, as matter of law, in dismiss- 
ing the complaint,” is too indefinite) ; 
Logan v. Lennix, 40 Tex. Civ. A. 62, 
88 SW 364 (holding that assignments 
of error that the court erred in re- 
fusing to allow plaintiff to take a 
nonsuit, in giving plaintiff a nonsuit 
and- in then entering judgment 
against him, are too general to be 
considered). 

[a] Assignments held sufficient.— 
(1) A bill of exceptions which re- 
cites that a motion to dismiss was 
overruled, and that to this ruling de- 
fendant then and there excepted and 
now assigns the same as error, and 
that a motion for new trial was made 
and overruled, and to this ruling the 
defendant excepted and now assigns 
the same as error, specifies plainly 
the decision complained of and the 
alleged error within the meaning of 
Civ. Code (1895) §§ 5527, 5528. Hux- 
ford v. Southern Pine Co., 124 Ga. 
181, 52 SE 439. (2) An assignment 
of error upon an order denying an ap- 
plication for injunction, made in the 
following words: “To which order 
the plaintiff excepted and now ex- 
cepts and assigns the same as error, 
in that it is contrary to the law and 
the evidence in the case,” is suffi- 
cient. Atlanta R., etc., Co. v. Atlanta 
Rapid Transit Co., 113 Ga. 481, 39 SE 
12. (3) A bill of exceptions reciting 
that “‘the defendant made a motion 
to dismiss petitioner’s suit as amend- 
ed,” and that such motion was sus- 
tained, “to which said order of the 
court dismissing plaintiff's suit plain- 
tiff then and there excepted and now 
assigns the same as error, and says 
the court erred in sustaining said mo- 
tion and in dismissing said petition,” 
contains a sufficiently specific assign- 
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the sheriff thereof,’’ if either the writ or service is 
valid, the assignment of error will present no ques- 


c. Interlocutory Proceedings in Gen- 
The general principles that no assignment 
shall embrace more than one specification of error,?* 
that each assignment of error shall point out defi- 
nitely and specifically the errors relied on,?4 and 
that an assignment of error to one ruling or de- 


question as to the correctness of 
to assignments of error to rulings 


in interlocutory proceedings. 

d. Conduct of Trial in General. 
accordance with the general rule heretofore stated,?® 
if misconduct of counsel during the trial is relied 
on as a ground for reversal, it must be duly as- 
signed as error.?* The assignment should point out 
specifically of what the alleged misconduct con- 
sists,?* and no one assignment should embrace more 


In 


ment of error. Dyson v. Southern R. 
Co., 113 Ga. 327, 38 SE. 749. (4) It 
has been held in the federal court 
that, on an. appeal from an order 
granting a preliminary injunction, it 
is a sufficient assignment of error to 
assert that the court erred in grant- 
ing the injunction. Doan v. American 
Book Co., 105 Fed. 772, 45 CCA 42. 
(5) But in Kansas it has been held 
that an assignment of error that “the 
court erred in sustaining and allow- 
ing the said motion of [defendant] 
. . . to dissolve said temporary injunc- 
tion” does not set forth the errors 
complained of, as required by Gen. 
St. (1889) par 4644, and hence it will 
not be considered. Eldridge v. Deets, 
4 Kan. A. 241, 45 P 948. (6) And, un- 
der the statutes of Pennsylvania, the 
assignment of error on appeal from 
the grant of a preliminary injunction 
must set out the decree appealed 
from, and is insufficient where merely 
alleging that the court erred in 
granting the preliminary injunction 
and assigning as a reason that it is 
mandatory. North Mountain Water 
Supply Co. v. Troxell, 223 Pa. 315, 
72 A 621. To same effect Arnold v. 
Russell Car, ete; Co.) 212) Pay 203; 
61 A 914, 

25. Brenner v. Heiler, 46 Ind. A. 
335, 91 NE 744 (holding that, where 
a judgment was rendered on default, 
and there is no evidence in the rec- 
ord, and no finding of fact by the 
court, error in refusing a change of 
venue will not be reviewed on assign- 
ment of error in the refusal of a new 
trial, but must be presented by inde- 
pendent assignment). 

26. See supra § 1502 et seq. 

27. Et. Worth Belt R. Co. v. Ca- 
bell, (Tex. Civ. A.) 161 SW 1083. 

28. Goldstein vy. Morgan, 122 Iowa 
27, 96 NW 897; Brown v. Central 
Pennsylvania Tract. Co., 237 Pa. 324, 
85 A 3862 (holding that a judgment 
will not be reversed, because the 
court refused to withdraw a juror 
and to continue the case, and because 
of remarks of counsel, where the as- 
signment of error fails to show what 
those remarks were); Kalin v. Wehr- 
le, 36 Pa. Super. 305; Westphal v. 
Nelson, 25 S. D. 100, 125 NW 640 
(holding that a specification of error 
that the court erred in permitting 
respondent’s attorney to bulldoze and 
confuse a witness in the manner in 
which the record shows that he did, 
and which the record shows was 
done to effect the standing of the 
witness with the jury, is not suffi- 
ciently specific to present any ques- 
tion for review); Colorado Canal Co. 
v. MacFarland, 50 Tex. Civ. A. 92, 
109 SW 435. 

[a] Assignment held sufficient.— 
Where a motion for a new trial ex- 
pressly recited as a ground for a re- 
trial the misconduct of the prevail- 
ing party’s attorney, and the brief, 
on appeal, definitely assigns that the 
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than one specification of error.?° 


of error in refusing to permit plaintiff in error ‘‘to 
read certain authorities to the jury, among them de- 
cisions of the Supreme Court of Appeals of Vir- 


ginia,’’ is too general.®° 


[§ 1519] e. 
clusion—(a) In General. 


lant does not raise an objection to 


court erred in overruling the mofion, 
which is followed by a subdivision of 
the argument in the brief which is 
expressly devoted to the subject of 
the misconduct of the prevailing par- 
ty’s counsel, the misconduct is suffi- 
ciently assigned as error. Spencer v. 
Arlington, 49 Wash. 121, 14 P 904. 

29. Missouri, etc., R. Co. v. Rey- 
nolds, (Tex. Civ. A.) 26 SW 879 
(holding that an assignment embrac- 
ing the remarks of two different at- 
torneys contained in two different 
bills of exceptions was defective). 

30. Blankenship v. Chesapeake, 
ete., R. Co., 94 Va. 449, 459, 27 SE 
20 (where it was said: “To raise 
the question intended to be presented 
by that assignment of error, the bill 
of exceptions ought to have shown 
clearly and specifically what cases 
and what extracts from text-books 
were offered, so that this court might 
be able to see what, if any, preju- 
dice could have resulted to the plain- 
tiff from the court’s action’). 

81. See supra § 1470. 

32. Ala.—Southern Hardware, etc., 
Co. v. Standard Equipment Co., 165 
Ala. 582, 51 S 789; Sonneborn v. Bern- 
stein, 49 Ala. 168. 

Ariz.—In re Searry, 15 Ariz. 246, 
137 P 868; Sanford v. Ainsa, 13 Ariz. 
287, 114 P 560; Hardiker v. Rice, 11 
Ariz. 401, 94 P 1094. 

Colo.—Dingle v. Swain, 15 Colo. 120, 
24 P 876; Strassheim v. Cole, 14 Colo. 
A. 164, 59 P 479; Fleming v. Daly, 12 
Colo. A. 439, 55 P 946; Las Animas 
County v. Stone, 11 Colo. A. 476, 53 P 
616; Perry v. Lynch, 10 Colo. A. 549, 
52 P 219; Clifford v. L. Wolff Mfg. 
Co., 8 Colo. A. 334, 46 P 214. 

Dak.—Franz Falk Brewing Co. v. 
Mielenz, 5 Dak. 136, 37 NW 728. 

Ga.—Crosby v. Pittman, 129 Ga. 
573, 59 SE 279, 121 AmSR 234. 

Ind.—Indiana Bond Co. v. Shearer, 
24 Ind. A. 622, 57 NE 276. 

Ind. T.—Purcell Mill, etc., Co. v. 
Kirkland, 2 Ind. T. 169, 47 SW 311. 

Iowa.—Altig v. Altig, 137 Iowa 420, 
114 NW 1056; Puritan Mfg. Co. v. 
The Emporium, 130 Iowa 526, 107 NW 
428; Buford v. Devoe, 96 Iowa 736, 
65 NW 413; Dungan v. Iowa Cent. R. 
Co., 96 Iowa 161, 64 NW 762; Burn- 
side v. Eston, 94 Iowa 760, 64 NW 
786; Chandler v. Knott, 86 Iowa 113, 
53 NW 88. 

Kan.—Skinner vy. Mitchell, 5 Kan. 
A. 366, 48 P. 450. 

Ky.—Covington St. R. Co. v. Cov- 
ington, 4 KyL 833. 

Me.—Webber v. Dunn, 71 Me. 331. 

Mich.—O’Neil v. Newman, 132 Mich. 
489, 93 NW 1064. 

Minn.—Pope v. Wisconsin Cent. R. 
Co., 112 Minn. 112, 127 NW 436; Cook 
v. Kittson, 68 Minn. 474, 71 NW 670; 
Hall v. St. Paul, 56 Minn. 428, 57 NW 
928; Fredericksen v. Singer Mfg. Co., 
38 Minn. 356, 57 NW 453. 

Mo.—Zahm v. Royal Fraternal 
Union, 154 Mo. A. 70, 133 SW 374; 
Scarritt Furniture Co. v. Moser, 48 
Mo. A. 543; Honeycutt v. St. Louis, 
etc., R. Co., 40 Mo. A. 674. 

Nebr.—Smith vy. Western Union 
Tel. Co., 80 Nebr. 395, 114 NW 288; 
Tarpenning v. Knapp, 79 Nebr. 62, 
112 NW 290; Churchill v. White, 58 
Nebr. 22, 78 NW 369, 76 AmSR 64; 
Pheenix: Ins. Co. v. King, 52 Nebr. 


562, 72 NW 855; Woodbridge v. De 
Witt, 51 Nebr. 98, 70 NW 506; Gra- 


ham y. Frazier, 49 Nebr. 90, 68 NW 
367; Coburn v. Watson, 48 Nebr. 257, 


Evidence—(1) Admission and Ex- 
To secure a review of 
rulings on the admission or rejection of evidence, 
assignments of error are necessary. 


APPEAL AND ERROR 


An assignment 


If the appel- 
such rulings by 


67 NW 171; Bloedel v. Zimmerman, 
41 Nebr. 695, 60 NW 6; Cortelyou 
v. Maben, 40 Nebr. 512, 59 NW 94; 
Hanlon v. Union Pac. R. Co., 40 Nebr. 
52, 58 NW 590; Parkins v. Missouri 
Pac. R. .Co., 4 Nebr:. (Unoff.): 1, 93 
NW 197. 

Nev.—Sherman v. Shaw, 9 Nev. 148. 

N. M.—Mogollon Gold, ete., Co. v. 


Stout, 14 N. M. 245, 91 P 724; Scho- 
ee Ve Derr: 19 IND NEIMb 26, coGer: 


Or.—HEllis v. Abbott, 69 Or. 234, 138 
P 488; Redsecker v. Wade, 69 Or. 
153, 1384 P 5, 138 P 485; Archbishop 
v. Hack, 23 Or. 536, 32 P 402; John- 
son v; Fanno, 23 "Or. (514,' 32°P 396; 


Northern Pac. Terminal Co. v. Low- | 


enberg, 11 Or. 286, 3 P 683. 

Pa.—Rosenthal v. Whrlicher, 154 
Pa. 396, 26 A 435; American Mfg. Co. 
v. Brady, 51 Pa. Super. 619; Jewell 
v. Frank, 50 Pa. Super. 193. 

S. D.—Westphal v. Nelson, 25 S. D. 
100, 125 NW 640; Northern Grain Co. 
v. Pierce, 13'S. D. 265, 83 NW .256; 
State v. Chapman, 1 S. D. 414, 47 NW 
411, 10 LRA 4382. 

Tex.—Mitchell v. Mitchell, 84 Tex. 
303, 19 SW 477; Ft. Worth, ete., R. 
Co. v. Downie, 82 Tex. 383, 17 SW 
620; Edwards v. Mayes, (Civ. A.) 136 
SW 510; Parrish v. Mills, (Civ. A.) 
102 SW 184 [aff 101 Tex. 276, 106 
SW 882]; Schneider v. Rabb, (Civ. 
A.) 100 SW 163; Brady v. Georgia 
Home Ins. Co., 24 Tex. Civ. A. 464, 
59 SW 914; West End Dock Co. v. 
Galveston City Co., (Civ. A.) 55 SW 
752; Blain v. Popper, (Civ. A.) 49 
SW 129. : 

W. Va.—Wright v. Ridgely, 67 W. 
Va. 319, 67 SE 787. 

Wis.—Stark v. Duhring, 140 Wis. 
521, 122 NW 1131. 

33. Cal.—Ileming v. Albeck, 67 
Cal. 226, 7 P 659 (where it was held 
that, where exceptions are taken to 
the admission or rejection of evi- 
dence, the specifications of the er- 
rors on appeal should refer to the 
testimony as it appears in the tran- 
script in such a way that the court 
may identify the exception reserved, 
and that unless they are so set forth 
they will be disregarded). 

Colo.—Rudolph v. Smith, 18 Colo. 
A. 496, 72 P 817; Parsons v. Parsons, 
17 Colo. A. 154, 67 P 345; Perry. -v: 
Lynch, 10 Colo A. 549, 52 P 219. 

Dak.—Franz Falk Brewing Co. v. 
Mielenz, 5 Dak. 136, 37 NW 728. ° 
Noe C.—Boogher v. Roach, 25 App. 


Fla.—Jacksonville, ete, R. Co. v. 
Griffin, 33 Fla. 602, 15 S 336. 

Ga.—Morris vy. Levering, 98 Ga. 33, 
25 SE 905. 

Iil.— Baltimore, etc., R. Co. v. 
sop, 176 Ill. 471, 52 NE 253, 7382. 

Ind.—Maier v. Evansville Bd. Pub- 
lie) Works; <151 Ind: "107, 2519 NE) 233% 
Sinclair v. Johnson, 85 Ind. 527; Lo- 
gansport, etc., Gas Co. vi Coate, 29 
Ind. A. 299, 64 NE 638. 

Iowa.—In re Harvey 94 NW 559; 
Blocker v. Schoff, 83 Iowa 265, 48 
NW 1079; Albrosky v. Iowa City, 76 
Iowa 301, 41 NW 23. 

Kan.—Garden City v. Heller, 61 
Kan. 767, 60 P 1060 (holding that it 
is not sufficient merely to call atten- 
tion to testimony beginning at a cer- 
tain page, or which may be found be- 
tween certain designated pages of the 
record); Burdge v. Kilchner, (A.) 53 
P 675; Russell First Nat. Bank vy. 
Knoll, 7 Kan. A. 352, 52 P 619. 


Al- 
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assignments of error he is not in a position to take — 
advantage of them on appeal.*+ 
ment of error that the court erred in admitting or 
excluding evidence is insufficient to present any 
question for review. The particular error relied upon 
.must be specified.” 
the assignment must point out the particular evi 
dence, the admission or exclusion of which is claimed 
tobe erroneous,®* or such evidence must be set 
out in the assignment of error.** 


A general assign- 


Speaking more specifically, 


If the error as- 


Mich.—Zimmerman Mfg. Co. 
Dolph, 104 Mich. 281, 62 NW 339. : 

Mo.—Sanzenbacher v. Santhuff, 220) 
Mo. 274, 119 SW 395; Giboney v. Ger- 
man Ins. Co.; 48 Mo. A., 185; Mc- 
Garry v. Missouri Pac. R. Co., 36 
Mo. A. 340. 

Nebr.—Chicago, ete., R. Co. v. La- 
gerkrans, 65 Nebr. 566, 91 NW _358,. 
9b NW.i2: Phoenix (ins. Co, ving. 
52 Nebr. 562, 72 NW 855; Bloedel v. 
Zimmerman, 41 Nebr. 695, 60 NW 6. 

N. J.—Corona Kid Co. v. Lichtman, 
84. N. J. L. 368, 86 A 371; Semkin v. 
Hollander, 82 N. J. L. 485, 81 A 980. 

N. M.—Friday v. Santa Fé Cent. R. 
Co., 16 N. M. 484, 120 P 316. 

S. D.—Schmidt v. Carpenter, 27 8S. 
D. 412, 181 NW 728, AnnCasi913D 
296; Bem v. Bem, 4 S. D. 138, 55 NW 
1102 (holding that errors assigned 
upon the ruling of the trial court 
upon objections to interrogations and 
answers referred to in the assign- 
ment by number only cannot be con- 
sidered on an abstract in which the 
questions and answers, with their 
numbers, are not preserved, but are 
condensed and presented in narrative 
form, so that the court is unable to 
eek the particular matter objected | 
oO). : 
Tex.—Cooper v. Robischung, (Civ. 
A.) 155 SW 1050; Pease vy. State, 
(Civ. A.) 155 SW 657; Pecos, ete., R. 
Co. v. Bishop, (Civ. A.) 154 SW 305; 
Western Union Tel. Co. v. Vance, 
(Civ. A.) 151 SW 904; Reed v. Rob- 
ertson, (Civ. A.) 150 SW 306; Estes v. 
Estes, (Civ. A.) 122 SW 304; Brady 
v. Georgia Home Ins. Co., 24 Tex. 
Civ. A. 464, 59 SW 914, 

Wis.—Stumm v. Western Union 
Tel. Co., 140 Wis. 528, 122 NW 1032; 
Hoag v. Nanstad, 139 Wis. 455, 121 
NW 125 (holding that assignments of 
error as to the rejection of evidence, 
leaving the supreme court to search 
for the particular rulings and offered 
evidence referred to and the relation 
thereof to other evidence in the case, 
will ordinarily be disregarded). 

[a] An assignment of “error of 
law occurring at the trial” is insuffi- 
cient to present for review rulings 
of the trial court on the admission or 
exclusion of testimony. Jaeggi v.- 
Galley, 54 Nebr. 800, 75 NW 238; 
Blodgett v. McMurtry, 54 Nebr. 69, 
74 NW 392, 

[b] Sufficient assignment or spec- 
ification.—An assignment in a peti- 
tion in error that the court erred in 
sustaining an objection to a ques- 
tion of a certain number, found on 2 
page of a designated number, or that 
“the court erred in overruling the 
objections of plaintiff in error to each 
of the following questions,” giving 
the number of the question and the 
page of the record where it is to be 
found, is sufficiently specific to en- 
title the party to have the same re- 
viewed. Bennett v. McDonald, 59 
Nebr. 234, 80 NW 826 [aff reh 60 
Nebr. 47, 82 NW 110]. 

34 U. S—H. E. Winterton Gum 
Co. v. Autosales Gum, ete. Co., 211 
Fed. 612, 128 CCA 212; Garrett v. 
Pope Motor Car Co., 168 Fed. 905, 94 
CCA 334; Crosby v. Emerson, 142 Fed. 
713, 74 CCA 45; Davidson Steamship 
Co. v. U. S.} 142 Fed. 315, 73 CCA 425. 
[aff 205 U. S. 187, 27 SCt 480, 51 °L. 
ed. 764]; Cass County v. Gibson, 107 
Fed. 363, 46 CCA 341; Adams _ v. 
Shirk, 105 Fed. 659, 44 CCA 653 [den 
reh’ 104° Bed. 54, 48°°CGA 407]: 


Vv. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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signed is refusal of the court to permit a witness 
to answer a question, the assignment must show 
what answer the witness was expected to make,?® 
its materiality, and that the judge was informed 
thereof at the time of the ruling.®® 


Gallot v. U. S., 87 Fed. 446, 31 CCA 
44; Atlas Distilling Co. v. Rhein- 
strom, 86 Fed. 244, 30 CCA 10; U.S. 
v. Indian Grave Drain. Dist., 85 Fed. 
928, 29 CCA 578; Lincoln Say. Bank, 
etc., Co. v. Allen, 82 Fed. 148, 27 CCA 
87; Newman v. Virginia, etc., Steel, 
ete., Co., 80 Fed. 228, 25 CCA 382; 
American Nat. Bank vy. National 
Wall-Paper Co., 77 Fed. 85, 23 CCA 
33; Oswego Tp. v. Travelers’ Ins. Co., 
10 Fed. 225, 17 €CA 77. ‘ 
Ga.—Brotherton vy. tricklin, 140 
Ga. 610, 79 SE 459; Georgia, etc., R. 
Co. v. Newton, 140 Ga. 463, 79 SE 
142; Spann v. Edwards, 139 Ga. 715, 
77 SHE 1128; Jones v. Coie, 139 Ga. 
596, 77 SE 810; Venable v. Young, 137 
Ga. 375, 73 SE 633; Burkhart vy. Fitz- 
gerald, 137 Ga. 366, 73 SE 583; Prop- 
per v. Owens, 1386 Ga. 787, 72 SH 242; 
adsworth v. Wadsworth, 1324 Ga. 
816, 68 SE 649; Stoner v. Patten, 132 
Ga. 178, 68 SH 897; Jackson v. Buice, 
132 Ga. 51, 63 SE 823; Cochran v. 
Bugg, 131 Ga. 588, 62 SE 1048; Dodge 
v. Cowart, 131 Ga. 549, 62 SHE 987; 
Lay v. Nashville, etc, R. Co., 131 
Ga. 345, 62 SE 189; Sims v. Sims, 131 
Ga. 262, 62 SE 192; Reynolds v. Rey- 
nolds, 130 Ga. 460, 60 SE 1053; Wad- 
ley Lumber Co. v. Lott, 130 Ga. 135, 
60 SE 836; Cornelia Planing Mill Co. 
v. Wilcox, 129 Ga. 522, 59 SE 223; 
Cordele Sash, etc., Lumber Co. v. Wil- 
son Lumber Co., 129 Ga. 290, 58 SE 
860; Blackburn v. Woodward, 128 Ga. 
226, 57 SE 318; Lewis v. Hutchinson, 
127 Ga. 789, 56 SE 998; Hicks v. 
Webb, 127 Ga. 170, 56 SHE 307; Mc- 
Farland v. Darien, ete., R. Co., 127 Ga. 
97, 56 SE 74; Ferguson v. McCowan, 
124 Ga. 669, 52 SE 886; Johnson v. 
Perry, 121 Ga, 68, 48 SE 686; Weil v. 
Carswell, 119° Ga. 873, 47 SE* 217; 
Georgia Northern R. Co. v. Hutchins, 
119 Ga. 504, 46 SE 659; Binion v. 
Georgia Southern, etc., R. Co., 118 Ga. 
282, 45 SH 276; Wright v. Roberts, 
116 Ga. 194, 42 SE 369; Reinhart v. 
Blackshear, 105 Ga. 799, 31 SE 748; 
Anderson v. Savannah Press Pub. Co., 
100 Ga. 454, 28 SE 216; Hardy v. 
Jones, 13 Ga. A. 457, 79 SH 246; Caro- 
lina Locust Pin, ete., Co. v. Chatta- 
nooga Mach. Co., 3 Ga. A. 732, 60 SH 
375; Atlanta v. Hayes, 3 Ga. A. 614, 


60 SE 327. 
Ind. T.—Purcell Cotton Seed Oil 
Mills v. Bell, 7 Ind. T. 717, 104 SW 


944; Muskogee Land Co. v. Mullins, 
7 Ind. T. 189, 104 SW 586. 
Kan.—Union Pac. R. Co. v. Motz- 
ner, 8 Kan. A. 431, 55 P 670; Burdge 
vy. Kilchner, 7 Kan. A. 812, 53 P 675. 
are v. Clark, 38 Mo. A. 
Pa.—Coons v. McKees Rocks, 243 
Pa. 340, 90 A 141; Cannon v. Wick- 
ham, 242 Pa. 16, 89 A 21; Weiler v. 
George, 239 Pa. 607, 86 A_1084; Smith 
v. Cunningham Piano Co., 239 Pa. 
496, 86 A 1067; Fornof v. Wilkins- 
burg, 238 Pa. 614, 86 A 494; Merritt 
v. Poli, 236 Pa. 170, 84 A 683; Lyke 
v. Lehigh Valley R. Co., 236 Pa. 38, 
84 A 595; Conneaut Lake Ice Co. v. 
Quigley, 225 Pa. 605, 74 A 648; Cun- 
ningham v. Rogers, 225 Pa. 232350-78 
A 1094; Bower v. Walker, 220 Pa; 
294, 69 A 984; Munson v. Crookston, 
219 Pa. 419, 68 A 962; American Car, 
etc., Co. v. Altoona, etc., R. Co., 218 
Pa. 519, 67 A 838; Cameron v. Citi- 
zens’ Tract. Co., 216 Pa. 191, 65 A 
534; Hallock v. Lebanon, QA ial, 
64 A 362; Creachen v. Bromley Bros. 
Carpet Co., 214 Pa. 15, 68e) Av L9be 
Kaufman v. Pittsburg, etc., R. Co., 210 
Pa. 440, 60 A 2; Gerwig v. W. J. John- 
ston Co., 207 Pa. 585, 57 A 42; Fitzger- 
ald v. Edison Electric Illum. Co., 207 
Pa. 118, 56 A 350; Myers v. Litts, 
495 Pa. 595, 46 A 131; Van Horne v. 
Dick, 151 Pa. 341, 24 A 1078; Wilson 
v. Wilson, 52 Pa. Super. 639; Jones v. 
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APPEAL AN D ERROR 


Aronson, 45 Pa. Super. 148; Anspach 
v. Christman, 44 Pa. Super. 99; Com. 
v. Richardson, 40 Pa. Super. 85; Com. 
v. Hyde, 39 Pa. Super. 261; Pottsville 
Borough y. Pottsville Gas Co., 39 Pa. 

Super. 1; Winnett v. Carnegie Nat- 
ural Gas Co., 37 Pa. Super. 204; 
Ripka v. Annville Mut. F. Ins. Co., 
36 Pa. Super. 517; Brouse y. Oliger, 
36 Pa. Super. 399; Kalin v. Wehrle, 
36 Pa. Super. 305; Bleadingheiser v. 
Crumrine, 34 Pa. Super. 241; Mathu- 
shek Pianu Mfg. Co. v. Engberry, 30 
Pa. Super. 543; Whaley v. Citizens’ 
Nat. Bank, 28 Pa. Super. 531; Ar- 
mour v. Beaver Valley Produce Co., 
28 Pa. Super. 524; McCullough v. 
Seitz, 28 Pa. Super. 458; . & W. 
Jenkinson Co. v. Eggers, 28 Pa. Su- 
per.; 1515) Pizzi v.; Nardello, 23 Pa, 
Super. 535 [aff 209 Pa. 1, 57 A 1100]; 
Keystone Cycle Co. v. Jones, 12 Pa. 
Super. 134; Coverdill v. Heath, 12 Pa. 
Super. 15; Com. v. Spencer, 6 Pa. 
Super. 256. 

_Tenn.—Nance vy. Smyth, 118 Tenn. 
349, 99 SW 698; Wood v. Frazier, 86 
Tenn. 500, 8 SW 148. 

Tex.—Atchison, ete, R. Co. v. 
Word, (Civ. A.) 159 SW 375; Mounce 
v. Crowson, (Civ. A.) 126 SW 915; 
Baum v. McAfee, (Civ. A.) 125 SW 
$84; San Antonio, etc., R. Co. v. Spen- 
cer, 55 Tex. Civ. A. 456, 119 SW 716; 
Industrial Lumber Co. v. Bivens, 
47 Tex. Civ. .A. 396, 105 SW _ 831; 
Draughon y. Sterling, (Civ. A.) 103 
SW 689. 

fa] Under the rules of the United 
States circuit court of appeals and 
the supreme court of Tennessee the 
specifications of error must “quote 
the full substance” of the evidence 
admitted or rejected and refer to the 
record. where the evidence and rul- 
ing may be found. See Federal and 
Tennessee cases supra this note. 

[b] In Georgia the evidence must 
be set out either in full or in sub- 
stance in the assignment of error; a 
reference to another part of the rec- 
ord therefor will not suffice. See 
Georgia cases supra this note. 

[c] Under the rules of court of 
Pennsylvania the evidence must be 
quoted and reference made to the 
page of the paper book where the 
matter may be found. See Pennsyl- 
vania cases supra this note; Penn. 
Supr. Ct. Rule No. 16. - 

[d] An imeorrect quotation of the 
evidence renders the assignment of 
error defective. Coons v. McKees 
Rocks, 243 Pa. 340, 90 A 141. 

[e] Fragmentary statement of 
evidence.—Assignments of error to 
the: admission or rejection of evi- 
dence which set forth the evidence in 
such a fragmentary way that the ex- 
tract is either not intelligible or 
would require a search into the brief 
of evidence for the context to dis- 
cover whether the evidence is mate- 
rial or not are insufficient. Walker 
v. Lastinger, 141 Ga. 435, 81 SE 203; 
Buck v. Nicholls Mfg. Co., 122 Ga. 
255, 50 SE 82. 


35. U. S.—U. S. v. Indiana Grave 
Drain. Dist., 85 Fed. 928, 29 CCA 
578. 


Fla.—McKinnon v. Lewis, 60 Fla. 
125, 563 S 940. - 

Ga.—Smith v. Green, 128 Ga. 90, 57 
SE 98; Bell v. Felt, 119 Ga. 498, 46 
SH 642. 

Pa.—Creachen yv. Bromley Bros. 
Carpet Co., 214 Pa. 15, 63 A 195. 

Tex.—Colorado Canal Co. v. Mc- 
Farland, 50 Tex. Civ. A. 92, 109 SW 


435; Blain v. Popper, (Civ. A.) 49 
SW 129. 
[a] Limitations of rule.—The rule 


does not apply to the examination of 
hostile witnesses or to. pertinent 
questions on cross-examination, where 
the party making the inquiry cannot 
be expected to know what the wit- 


Questions, offers, and rulings. 
ments of error should state the questions or offers, 
the objections made thereto, and the rulings of 
the court thereon;?* and it has been held that a 
mere reference to the record for such information 
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So the assign- 


ness would testify. Bell v. Felt, 119 
Ga. 498, 46 SE 642. 

36. McKinnon v. Lewis, 60 Fla. 
125, 53 S 940; Bell v. Felt, 119 Ga, 
498, 46 SE 642. To same effect Wright 
v. State, 42 Fla. 239, 27 S 863. . 

387. Georgia, etc., R. Co. v. New- 
ton, 140 Ga. 463, 79 SH 142; Foddrill 
v. Dooley; 131 Ga. 790, 63: SH 350; 
Cochran v. Bugg, 131 Ga. 588, 62 SH 
1048; Sanders vy. Central of Georgia 
R, Co,, 123°-Ga. 763, 51 SE 728; Lane 
v. Williams, 118 Ga. 167, 44 SE 993; 
Georgia R., etc., Co. v. Hurt, 112 Ga. 
817, 38 SE 40; Bray v. Walker, 112 
Ga. 364, 37 SE 370; Reinhart v. Black- 
shear, 105 Ga. 799,.31 SE 748; Brin- 
son y. Brinson, 3 Ga. A. 223, 59 SE 
711; Fornof yv. Wilkinsburg, 238 Pa.- 
614, 86 A 494; Bower v. Walker, 220 
Pa. 294, 69 A 984; Sheridan y. Gray’s 
Ferry Abattoir Co., 214 Pa. 115, 63 
A 418; Wentzel v. Morris, 49 Pa. Su- 
per. 79; Long v. Hepps, 45 Pa. Super. 
76; Quaker City Nat. Bank vy. Hep- 
worth, 21 Pa. Super. 566; Belle 
Fourche Valley R. Co. v. Belle 
Fourche Land, etc., Co., 28 S. D. 289, 
133 NW 261; Schmidt v. Carpenter, 
27 8. D. 412, 181 NW 723, AnnCas 
1913D 296; Ft. Worth, ete., R. Co. v. 
Perry, (Tex. Civ. A.) 147 SW 280; 
Missouri, ete. R. Co. v. Thomas, 
(Tex. Civ. A.) 132 SW _974; Stone v. 
Stitt, 56 Tex. Civ. A. 465, 121 SW 187; 
Frazier v. Lambert, 53 Tex. Civ. A. 
506, 115 SW 1174; Crawford v. John- 
son, (Tex. Civ. A.) 107 SW 553; Bry- 
son v. Boyce, 41 Tex. Civ. A. 415, 92 
SW 820; Altgelt v. Hlmendorf, (Tex. 
Civ. A.) 86 SW 41; Brady v. Georgia 
Home Ins. Co., 24 Tex. Civ. A. 464, 59 
SW 914; Ingenhuett v. Hunt, 15 Tex. 
Civ. A. 248, 39 SW 310. Contra Union 
Bldg. Assoc. v. Rockford Ins. Co., 83 
Iowa 647, 49 NW 1032, 32 AmSR 323, 
14 LRA 248 (holding that an assign- 
ment of error which states that the 
court excluded evidence is sufficient- 
ly specific and need not show the 
questions the answers to which were 
excluded. The law does not require 
that the questions shall be embodied 
in the assignment of errors. The er- 
ror, if any, consists in the exclusion 
of evidence offered to establish a ma- 
terial fact in issue). 

{a] Applications of rule.—(1) An 
assignment of error that the court 
erred in allowing the interrogatories 
of plaintiff’s witnesses to be read, 
on the ground that it nowhere ap- 
peared that the interrogatories were 
legally received into court, is insuffi- 
cient where it does not state the 
grounds of objection to the reception 
of the interrogatories. Carolina Lo- 
cust Pin, ete, Co. v. Chattanooga 
Mach. Co., 3 Ga. A. 732,60 SH 375. (2) 
An assignment that the court erred 
in admitting deeds in evidence, but 
not specifying the deeds referred to 
or the grounds of objection made to 
their introduction, is not a good as- 
signment of error. McElwaney v. 
McDiarmid, 131 Ga. 97, 62 SE 20. 
(3) An assignment of error contain- 
ing an extract of a letter admitted in 
evidence, and reciting, “to which we 
objected, because it was incompetent, 
immaterial, and irrelevant, and for 
the other reasons recited in excep- 
tions Nos. 1 and 2, which objections 
were overruled and said extract ad- 
mitted, to which ruling exception 
was taken by bill No. 6,” stating the 
place in the record where it was 
found, the propositions under the as- 
signment relating to other matters 
than the general objections of incom- 
petency, ete., could not be consid- 
ered, as it did not state what were 
the other objections to the evidence. 
Goggan v. Goggan, (Tex. Civ. A.) 146 
SW 968. 


{b] Assignment complying with 
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is insufficient.*§ 


Assignment of one error as affecting considera- 


tion of another. The general 


stated, that the assigning of error to one ruling 
or decision raises no question as to the correctness 
of another, apples in respect of objections to the 
admission or exclusion of evidence.*® 

(b) Joinder of Errors in One Assign- 
Different errors in regard to the admission 


[§ 1520] 
ment. 


rule.—Assignments of error, merely 
stating the questions asked wit- 
nesses, and then the grounds of ob- 
jection thereto which were sustained, 
and were general, such as “imma- 
terial,’ “remote,” and ‘speculative,”’ 
are sufficient. Belle Fourche Valley 

. Co. v. Belle Fourche Land, ete., 
Co., 28S. D. 289, 133 NW 261. 


38. Stone v. Stitt, 56 Tex. Civ. A. 
465, 121 SW 187. 
sat oa Mich.—Burt v. Olcott, 33 Mich. 


Minn.—Hewetson vy. Dossett, T1 
Minn. 358, 73 NW 1089 (holding that 
the exclusion of evidence cannot be 
reviewed under an assignment that 
the conclusion of law is not justified 
by the findings of fact); Ellison v. 
Fox, 38 Minn. 454, 38 NW 358 (hold- 
ing that an assignment that the court 
erred in finding certain facts raises 
no question as to the correctness of 
rulings on the admission or exclu- 
sion of evidence). 

Mo.—Montague Compressed Air Co. 
v. Fulton, 166 Mo. A. 11, 148 SW 422 
(holding that plaintiff's assignment 
that the court erred in admitting evi- 
dence ‘offered by plaintiff’? does not 
present for review admission of evi- 
dence offered by defendant). 


Nebr.—Allsman v. Richmond, 55 
Nebr. 540, 75 NW 1094; Roberts v. 
Hopper, 50 Nebr. 681, 70 NW 244 


(holding that under an assignment 
that the damages are excessive the 
admission of evidence of items of 
damage will not be reviewed). 

Okl.—Friedman v. Weisz, 8 Okl. 
392, 58 P 613 (holding that an as- 
signment of error alleging “irregu- 
larity in the proceedings of the court, 
and abuse of discretion by the court, 
by which defendant was prevented 
from having a fair trial,” will not 
present the rulings of the trial court 
on the admission or exclusion of evi- 
dence on the trial). 

Pa.—Forrest v. Buchanan, 203 Pa. 
454, 53 A 267; Scranton Tract. Co> Vv. 
Schlichter, 202 Pa. 6, 51 A 353 (both 
holding that, where, on appeal from 
a refusal to take off a nonsuit, such 
refusal is the only error assigned, 
questions as to exclusion of evidence 
cannot be considered). / 

Tex.—Sullivan v. Fant, (Civ. A.) 
160 SW 612; Sarro v. Bell, (Civ. A.) 
126 SW 24 (holding that, under an 
assignment alleging error in the giv- 
ing of the peremptory charge, error 
in excluding testimony cannot be 
considered); St. Louis, etce., R. Co. v. 
Cassidy Southwestern Comm. Co., 48 
Tex. Civ. A. 484, 107 SW 628 (holding 
that the question whether one who 
testified to market value sufficiently 
qualified himself to do so is not raised 
by an assignment of error that there 
was not sufficient evidence of market 
value); Altgelt v. Oliver Bros., (Civ. 
A.) 86 SW 28 (holding that an as- 
signment of error that the court erred 
in holding that the pleadings set up 
an executed contract in writing and 
that the same was prima facie evi- 
dence against defendant is insufficient 
to raise the question of the admissi- 
bility of the contract in evidence). 

40. U. S.—Smith v. Hopkins, 120 
Fed. 921, 57 CCA 193. 

Ala.—Southern Hardware, etc., Co. 
v. Standard Equipment Co., 165 Ala. 
582, 51 S 789; Stowers Furniture Co. 
v. Brake, 158 Ala. 639, 48 S 89; Jones 
v. Adkins, 151 Ala. 316, 44 S 53; Mc- 
Creary yv. Jackson Lumber Co., 148 
Ala. 2475 41S. 822° HH B. Claflin sGo: 
v. Rodenberg, 101 Ala. 213, 13 S 272; 
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rule heretofore 
ruled.*° 
[§ 1521] 


erroneous.4? 


Coltart v. Laughinghouse, 38 Ala. 100; 
General Acc., ete., Ins. Co. v. Shields, 
9 Ala. A. 214, 62 S 400; King Land, etc., 
Co. v. Bowen, 7 Ala. A. 462, 61. S 22. 

Ark.—W. T. Adams Mach. Co. v. 
Castleberry, 91 Ark. 310, 122 SW 998. 


Colo.—Tourtellotte v. Brown, 18 
ColotiA.335, TURP 268Ss im 
Conn.—New York, ete, R. Co. v. 


Cella, 86 Conn. 275, 85 A 521; Hull v. 
Thoms, 82 Conn. 647, 74 A 925; State 
v. Whitehouse, 80 Conn. 111, 67 A 503. 

Fla.—Vaughan’s Seed Store _ v. 
Stringfellow, 56 Fla. 708, 727, 48 S 
410 [cit Cyc]; Hammond vy. A. Vets- 
burg Co., 56 Fla. 369, 48 S 419. 

Ga.—Gillis v. Bowman, 132 Ga. 762, 
64 SE 1096; Sims v. Sims, 131 Ga. 262, 
62 SE 192; Brunswick, etc., R. Co. v. 
Hoodenpyle, 129 Ga. 174, 58 SE 705; 
Lewis v. Hutchinson, 127 Ga. 789, 56 
SE 998. 

Ill.—Chicago, etc., R. Co. v. Moffitt, 
5 Vl 524° \Chicazos City Re iCowiy, 
Van Vieck, 40 Ill. A. 367. 

Iowa.—Suddeth y. Boone, 121 Iowa 
258, 96 NW 853; In re Harvey, 94 NW 
559; Halley v. Tichenor, 120 Iowa 164, 
94 NW 472; Herkimer v. Keeler, 109 
Iowa 680, 81 NW 178; Wilson v. Hill- 
house, 14 Iowa 199. 

Ky.—Covington St. R. Co. v. Cov- 
ington, 4 KyL 8338; Phillips v. Ows- 
ley, 4 KyL 832. 3 

Minn.—American Express Co. 
Piatt, 51 Minn. 568, 53 NW 877. 

Mo.—Honeycutt v. St. Louis, ete., 
R. Co., 40 Mo, A. 674. 

Nebr.—Williams v. Fuller, 68 Nebr. 
354, 94 NW 118, 97 NW 246; World 


Mut. Ben. Assoc. v. Worthing, 59 
Nebr. 587, 81 NW 620; Langdon v. 
Wintersteen, 58 Nebr. 278, 78 NW 


501; Nye, etc., Co. v. Snyder, :56 Nebr. 
754, 77 NW 118; Sigler v. McConnell, 
45 Nebr. 598, 63 NW 870. 

N. J.—Semkin v. Hollander, 82 N. 

J. L485, 81>+A 1980. 
N. M.—Friday v. Santa Fé Cent. R. 
Co., 16 N. M. 434, 120 P 316; Atchison, 
etc., R. Co. v. Rodgers, 16 N. M. 120, 
113 P 805; Schofield v. Terr., 9 N. M. 
526, 56 P 306. 

Or.—Redsecker v. Wade, 69 Or. 153, 
134 P 5, 188 P 485; Archbishop v. 
Hack, 23 Or. 536, 32 P 402. 

Pa.—Merritt v. Poli, 236 Pa. 170, 
84 A 683; Chestnut Hill, ete, Turnp. 
Road Co. vy. Montgomery County, 228 
Pa. 1, 76. A 726; Catlin v. Northern 
Coal, ete:; Col, 225 Pa. 2625 74 Av5e6: 
Brown v. Forest Water Co., 213 Pa. 
440, 62 A 1078; Vivian v. Challenger, 
45 Pa. Super. 1; Sebring v. Weaver, 
42 Pa. Super. 588. 5 

S. D.—Northern Grain Co. v. Pierce, 
13 S. D. 265, 883 NW 256. 

Tenn.—Johnson y. Rankin, (Ch. A.) 
59 SW 688. 

Tex.—Lee v. Moore, (Civ. A.) 162 
SW 437; Gulf, etc., R. Co. v. Currie, 
(Civ. A.) 160 SW 656; Sullivan vy. 
Fant, (Civ. A.) 160 SW 612; McFar- 
land v. Lynch, (Civ. A.) 159 SW 303; 
Mott v. Spring Garden Ins. Co., (Civ. 
A.) 154 SW 658; Reed v. Robertson, 
(Civ. A.) 150° SW= 306;. Peugh © v. 
Moody, (Civ. A.) 145 SW 296; Riggins 
v. Sass, (Civ. A.) 127 SW 1064; Fru- 
gia v. Trueheart, 48 Tex. Civ. A. 513, 
106 SW 736; Galveston, etc., R. Co. v. 
Powers, (Civ. A.) 101 SW 250 [rev 
on other grounds 101 Tex. 161, 105 
SW 491]; Bell v. Bates, 36 Tex. Civ. 
A. 233, 81 SW 551; Houston, ete., R. 
Co. v. De Berry, 34 Tex. Civ. A. 180, 
78 SW 736; Berg v. San Antonio St. 
R. Co., (Civ. A.) 49 SW 921; Grinnan 
v. Rousseaux, 20 Tex. Civ. A. 19, 48 
SW 58, 781; Ft. Worth Compress Co. 
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or exclusion of evidence should not be joined in 


one assignment, ; 
plained of are correct the assignment must be over- 


for if any of the rulings com- 


(c) Stating Grounds of Objection. Ac- 
cording to a number of decisions assignments of er- 
ror to the admission or exclusion of evidence must — 
state the reasons why the rulings complained of are 


|v. Chicago, ete., R. Co., 18 Tex. Civ. 
A. 622, 45 SW 967; Halbert v. Car- 
roll, (Civ. A.) 25 SW 1102; Miller v. 
Vernoy, 2 Tex. Civ. A. 675, 22 SW» 
64; Burnett v. Friedenhaus, 2 Tex. 
Civ. A. 596, 21 SW 544. 

[a] Applications of rule gener- 
ally.—(1) Where an assignment of 
error objects to the exclusion of evi- 
dence on defendant’s motion, and re- 
fers to,“ page of record,” and it 
appears that the court sustained two 
separate and distinct motions to ex- 
clude certain evidence, one of which 
rulings is correct, the assignment is 
unavailable. McCreary v. Jackson 
Lumber Co., 148 Ala. 247, 41 S 822. 
(2) An assignment of error that the 
court erred in overruling defendant’s 
objections to evidence in each and 
every instance appearing of record is 
insufficient. Suddeth vy. Boone, 121 
Iowa 258, 96 NW 8538. (38) Assign- 
ments that. error was committed in 
admitting “illegal and improper tes- 
timony” and in “excluding the intro= 
duction of legal and proper evidence”’ 
are too general to be considered. 
Schofield -v... Derr., 9 .N. M.°526, 56) P; 
306. (4) An assignment that plain- 
tiff’s counsel was allowed to ask de- 
fendant on cross-examination, in a 
provoking, undignified, and insulting 
manner, certain questions which were 
immaterial and irrelevant, that the 
manner of examination was provok- 
ing, insulting, and harassing, and that 
the questions were asked to mislead 
the jury to believe that defendant 
was attempting to perpetrate a fraud 
on the purchasers of certain land, is 
multifarious. Riggins v. Sass, (Tex. 
Civ. A.) 127 SW 1064. ; 

[b] An assignment of error to re- 
fusal to reject or strike out the testi- 
mony of several witnesses is insuffi- 
cient. Hach error relied on must be 
specified by itself. Tourtelotte v. 
Brown, 18 Colo. A. 335, 71 P 638; Cat- 
lin v. Northern Coal, etc., Co., 225 Pa. 
262, 74 A 56; Brown v. Forest Water 
Cose213 Par 440,620 Ay 10785 : 

[c] Where only part of the testi- 
mony of a witness is excluded, and 
the assignment of error is that the 
court erred in excluding all of the 
testimony of such witness, no ques- 
tion is presented for review. World 
Mut. Ben. Assoc. v. Worthing, 59 
Nebr. 587, 81 NW 620; Allsman _ v. 
Richmond, 55 Nebr. 540, 75 NW 1094; 
Mott v. Spring Garden Ins. Co., (Tex. 
Civ. A.) 154 SW 658; O’Brien vy. Von 
Lienen, (Tex. Civ. A.) 149 SW 723. 

[d] General assignment of error 
to the admission of the testimony of 
several witnesses is not well taken 
if any part of the evidence objected 
ol eae ere Hae ee Cosine 

Obe L. ico: ebr. 

NW 895. ; pals 

[e] Where an assignment of error 
groups rulings on objections to sev- 
eral questions and answers in a depo- 
sition, and the court properly sus- 
tained the objection to one, the other 
ehrections at art be considered. 

aughan’s See tore v. Stringfellow, 
56 Fla. 708, 48 S 410. S Nae 

[f] An assignment of error to ex- 
clusion of evidence consisting of dif- 
ferent instruments, as well as much 
oral testimony, the exclusion of which 
raises various questions of law, will 
not be considered. Reed v. Robertson, 
(Tex. Civ. A.) 150 SW 306. 

41. U. S—vVan Stone v. Stillwell, 
ete. “Mig, Co.,,, LAa2 US LoS Sete 
181, 35 L. ed. 961. 

Fla.—Covington v. Clemmons, 61 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Fla. 151, 55 S 81; McKinnon v. Lewis, 
60 Fla. 125, 53 S940. 

Miss. —New Orleans ete, i. CO.) Ve 
Moye, 39 Miss. 374. 

N. J.—Donnelly v. State, 26 N. J. 
L. 463. 

N. C.—Watts v. Warren, 108 N. C. 
514, 13 SE 232; Sumner v. Candler, 
92 N. C. 634. 

Or.—Archbishop vy. Hack, 23 Or. 
536, 32 P 402; Johnson v. Fanno, 23 
Or. 514, 32 P 396. 

Tex.—League v. Wm. M. Rice Inst. 
for Advancement of Literature, etc., 
(Civ. A.) 152 SW 1182; Rader v. Gal- 
veston, ete., R. Co., (Civ. A.) 137 SW 
718; Shilling v. Shilling, (Civ. A.) 35 
Sw 420; Adams v. Eddy, (Civ. A.) 
29 SW 180. But this is not the rule 
in the state now. The proper place 
for reasons is in the brief. Clarendon 
Land, ete., Co. v. McClelland, 86 Tex. 
TO 23 SW 576, 1100, 22 LRA 105. 

42. U. S.—Grand Trunk R. Co. v. 
Ives, 144 U. S. 408, 12 SCt 679, 36 L. 
ed. 485; Russell v. Bohn Mfg. Co., 838 
Fed. 976, 28 CCA 243 [reh den 85 
Fed. 991, 29 CCA 6811]. 

Cal.—Worth v. Worth, 155 Cal. 599, 
102 P 663; Adams vy. Hopkins, 144 Cal. 
19, 77 _ P 712; Liurette v. Hiller, 139 
Cal: 729, 73. P 836; In re Strock, 1238 
Cal. 658, 61 P 282; Kyle v. Craig, 125 
Cal. 107, 57 P 791; Silveira v. Reese, 
VaCale Unrep.t Casir 12s 71) Py bib; 
Dunaway v. Anderson, (A.) 136 P 
309; Knapp v. San Joaquin Cigar Co., 
1O0eCaln A> 325,400. D929) AButeisee 
Bell v. Staacke, 141 Cal. 186, 74 P 774, 
{rev reh 7 Cal. Unrep. Cas. 28, 70 P 
472]; Swift v. Occidental Min., etc., 
Co., 141 Cal. 161, 74 P 700 [rev reh 7 
Cal. Unrep. Cas. 23, 70 P 470]; Owen 
v. Pomona Land, ete., Co:; 131 Cal. 
530, 63 P 850, 64 P 253 [rev reh 6 
Cal. Unrep. Cas. 438, 61 P 472]. 

Dak.—Caulfield v. Bogle, 2 Dak. 464, 
11 NW 511. p 

Ida.—Later v. Haywood, 14 Ida. 45, 
93 P 374. 

Ill.— Love v. Dick, 177 Ill. A. 98. 

Ind.—Southern Indiana R. Co. v. 
Indianapolis, etc., R. Co., 168 Ind. 360, 
Beno NEL Ob, fe LURANS' 197 [eit 
Cyc 

vel. —Osborne v. Ringland & Co., 
122 Iowa 329, 98 NW 116. 4 

Mich.—Behler_ v. Drury, 51 Mich. 
111, 16 NW 256; Peabody v. McAvoy, 
23 Mich. 526. 

Minn.—Butler-Ryan Co. v. Silvey, 
70 Minn. 507, 73- NW 406, 510; Lytle 
v. Prescott, 57 Minn. 129, 58 NW 6388. 

Mont.—Ball _ v. Gussenhoven, 29 
Mont. o245. 04: 2 8.0. 3 Yay v. Buker, 
6 Mont. 442, 12° P92 

Nebr.—Chicago, se ~R. Co. v. Oys- 
ter, 58 Nebr. 1, 78 NW "359; Brunswick 
v. McClay, 7 Nebr. alsys 

N. D.—Updegraff y. Tucker, 25 N. 
D. 171, 1389 NW 366; Flora v. Math- 
wig, 19 N. D. 4, 121 ‘NW 63; Jackson 
v. Ellerson, 15 N. D. 533, 108 NW 241; 
Gagnier v. Fargo, 12 ine 10} 219, 96 
NW 841 

S. C.—Dobson y. Cothran, 34 S. C. 
518, 13 SE 679. 

Ss. D.— Reeves v. McGee, 33 S. D. 
276, 145 NW 544; Gibson v. Pekarek, 
27 8. D. 423, 181 NW 728 [aff reh 25 
Sim Dpee. SL 136 NW 597, AnnCas1912B 
944]; Hogan Vv. Bechtel, 2g See Dias: 
129 NW 914; Redwater Land, etc., Co. 
v. Reed, 26 S. D. 466, 128 NW 702; 
Stephens Vee US Oss, a SG, 106 
NW 56; State v. Pierre, 15 S. D. 559, 
90 NW 1047; Wilson v. Seaman, 15 
S7 aD), 103; 87 NW 577; Narregang v. 
Brown County, 14 S. D. 357, 85 NW 
602; Brady v. Kreuger, 8 S. D. 464, 
66 NW 1083, 59 AmSR 771. Contra 
Bowie v. Jencks, 18 S. D. 80, 99 NW 


een —St. Louis Southwestern R. 
Co. v. McArthur, 96 Tex. 65, 70 SW 
317; Dromgoole v. Lissauer, (Civ. A.) 
152 SW 1154; Pritchard Rice Milling 


(2) Weight and Sufficiency. An as- 
gignment of error based on the insufficiency of evi- 
dence must point out the particulars in which the 
evidence is insufficient, or it will not be considered.” 


APPEAL AND ERROR 


A mere general 


review.‘ 


Co. v. Jones, (Civ. A.) 140 SW: 817; 
Maricle v. McAlister Fuel Co., (Civ. 
A.) 121 SW 221; Norton v. Galves- 
ton, ete., R. Co., (Civ. A.) 108 SW 
1044; Stewart v. International, etc., R. 
Conn (Civ, “A. 8 SWres ls Cline. Vv. 
Hackbarth, 30 Tex. Civ. A.~ 591), 1:71 
SW 48; Texas, etc., R. Co. v. Harby, 
28 Tex. Civ. A. 24, 67 SW 541; Mas- 
terson v. Glaze, (Civ. A.) 46 SW 1048; 
Fant v. Andrews, (Civ. A.) 46 SW 
909; Cullen v. Emegard, (Civ. A.) 44 
Sw 538; Blain v. Blain, (Civ. A.) 43 
SW 66. 

Utah.—Houtz v. Union Pac. R. Co., 
35 Utah 220, 99 P 997; Marks v. Tay- 
lor, 23 Utah 152,,63 P 897; [mod, reh 
23 Utah 470, 65 P 203]; Van Pelt v. 
Park, 18 Utah 141, 55 P 381 (holding, 
further, that notwithstanding. the 
fact that in equity cases the appellate 
court may consider all the evidence 
and ascertain whether the proof jus- 
tifies the findings and decree, objec- 
tions to the sufficiency of the evi- 
dence to justify the findings and de- 
eree must specify the particulars in 
which it is insufficient, as required by 
Rev. St. §§ 3284, 3296). 

See Franke y. Mann, 106 Wis. 118, 
81 NW 1014, 48 LRA 856 (holding 
that while the appellate court would 
be justified in disregarding a general 
assignment of error that the findings 
of fact are not supported by the evi- 
dence, yet where it clearly appears 
that the appeal was taken in good 
faith, and the omission was not in- 
tentional, the neglect will be excused 
in the interests of justice). 

{a] A limitation of the foregoing 
rule (1) is that the necessity of point- 
ing out wherein the evidence is in- 
sufficient to justify a finding is ob- 
viated where there is no evidence to 
sustain the finding and where the 
various points raised have necessa- 
rily called attention to that fact. San 
Luis Water Co. v. Estrada, 117 Cal. 
168, 184, 48 P 1075 (where it was 
said: ‘If there be no evidence, the 
party complaining could hardly be ex- 
pected to point it out. In such case, 
the burden should be on the party 
sustaining the findings to call atten- 
tion, at least, to enough evidence to 
justify the finding’). (2) So also it 
has been held that, where, on appeal 
from an order denying a new trial, 
the questions presented by assign- 
ments that the findings of the trial 
court were not sustained by the evi- 
dence were available to appellant un- 
der its exception to the ruling of the 
trial court in the admission of evi- 
dence and to the denial of plaintiff’s 
motion for a judgment of nonsuit on 
appellee’s counterclaims, it was im- 
material that such assignments of 
error did not sufficiently specify 
wherein the evidence was insufficient 
to sustain the findings. Southern 
Pac. R. Co. v. Goldman, (Cal.) 83 P 
452; Southern Pac. R. Co. v. Strauss, 
(Cal.) 83 P 451; Southern Pac. R. Co. 
v. Lipman, 148 Cal. 480, 83 P 445, 

[b] Assignments held sufficient.— 
(1) Specifications of insufficiency of 
evidence to support a finding, which 
point to each of the probative facts, 
are sufficient. Laidlaw v. Pacific 
Bank, 137 (Cal. 392) “05 2e 27.7 (2) A 
specification that the evidence is in- 
sufficient to support the findings of 
the trial court, and which states the 
findings objected to and that they are 
not supported by the evidence, is suf- 
ficient when the statement recites 
that it contains all the evidence in 
ethe case. Standard Quicksilver Co. 
Vv. Habishaw, 132 Cal. 115; 64 P,113. 
(3) Where the specification designates 
some particular issue in the case 
and avers that it was not sustained 
by the evidence, the specification is 
sufficient. Palmer vy. Northern Pac. 
R. Co., 11 Ida. 588, 83 P 947. (4) An 
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assignment of error that the evi- 


dence was insufficient or that the judgment was not 
supported by the evidence presents no question for 


assignment of error that the court, 
in an action for injuries to a servant, 
erred in refusing a new trial on the 
ground that the testimony showed 
that there was no negligence of the 
master authorizing a recovery by the 
servant is sufficient to warrant re- 
view of the evidence on the subject 
of negligence as a whole and in all 
of its “parts,” ‘Texas, ete; Ry Cosiw- 
Murray, (Tex. Civ. A.) 132 SW 496. 
(5) Assignments of error present the 
question of whether, under the allega- 
tions and proof, complainants were 
entitled to any relief, where it is al- 
leged that the court erred, in dis- 
missing the bill for want of equity, 
in not entering a decree directing de- 
fendants to account, and that the de- 
cree is contrary to the law and evi- 
dence. Moore v. Brandenburg, 179 
DT VAL 2S. (6) For other assign- 
ments held sufficient see Drathman v. 
Cohen, 139 Cal. 310, 72 P 181; Ahlers 
vi Barrett, 4. Cals A> 158, 8 P2328 
Spongberg v. Montpelier First Nat. 
Bank, 18 Ida. 524, 110 P 716, 31 LRA 

S 736, AnnCas1912A 95; Bell v. Bell, 
15 Ida. 7, 96 P 196; Strasburger v. 
Beecher, 20 Mont. 1438, 49 P 740; Mu- 
tual Reserve Fund Life Assoc. v- 
Green; (Pex. Civ. A.)s 109: SW sat3d5 
ile v. Gorman, 39 Utah 63, 114 P 

[c] An assignment of error that 
“there is no credible proof to sustain 
the verdict” is bad in form, because 
it is the exclusive province of the 
jury to pass upon the credibility of 
witnesses. Brown v. Odill, 104 Tenn. 
250, 56 SW 840. 

{[d] Variance between pleadings 
and proof.—A specification that the 
court erred in admitting any testi- 
mony under the bill merely challenges 
the sufficiency of the facts stated in 
the bill to constitute a cause of ac- 
tion, and where the ultimate facts 
pleaded are proved, it does not reach 
the objection that there was a vari- 
ance between the evidential facts 
charged and those established by the 
findings, so as to authorize the re- 
view of such question on apoveal. 


Burt v. Gotzian, 102 Fed. 987, 43 
CCATS9. 
[e] In Nevada, where the assign- 


ments of error do not include any 
general assignment, ‘in accordance 
with Comp. L. § 3292, that the de- 
cision or judgment is not supported 
by the evidence or is contrary to the 
evidence, but specify a number of 
particulars in which it is alleged that 
the evidence is insufficient to sustain 
the findings and decision of the court, 
the supreme court’s consideration of 
the evidence will be limited to such 
portions thereof as refer to the par- 
ticulars specified as. insufficient. 
Candler v. Washoe Lake Reservoir, 
ete:; ‘Co: 28. Nevi 151,. 80) 2. Vibe e 
AnnCas 946. 

43. U. S.—Grand Trunk R. Co. v. 
Ives, 144 U. S. 408, 12 SCt 679, 36 L. 
ed. 485. 

Ariz.—Daniel v. Gallagher, 11 Ariz. 
151, 89 P 412; Liberty Min., etc., Co. 
Vv. ‘Geddes, 11° Ariz. 54, 90 P "332- 
Charlouleau v. Shields, 9 Ariz. 73, 76 


Cal.—Rousseau v. Cohn, 20 Cal. A. 
469, 129 P 618. 

Colo.—Colorado, etc., R. Co. v. Jen- 
kins, 25 Colo. A. 348, 138 P 437. 

Ind.—Southern Indiana R. Co. v. 
Indianapolis, ete., R. Co., 168 Ind. 360, 
376, 81 NE 65, 13 LRANS) 197 [eit 
Cye]; Shore v. Taylor, 46 Ind. 345; 
Illinois Surety Co. v. State, 55 Ind. 
A. 31, 103 NE 363. 

Iowa.—Hamilton Buggy Co. v. Iowa 
Buggy Co., 88 Iowa 364, 55 NW 496 
[cit Vanderberg v. Camp, 68 Iowa 212, 
26 NW 80]; Brigham v. Retelsdorf, 
73 Iowa 712, 36 NW 1715; Wood v. 
Hallowell, 68 Iowa 877, 27 NW 268. 
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Joint assignments. Where objections relating to 
different issues are grouped in the same assignment 
to the sufficiency of the evidence to support the 
verdict, such assignment is insufficient to authorize 
a review on appeal.** 

Assignment of one error as affecting considera- 
tion of another. And in accordance with a rule 
heretofore stated, that the assigning of error to 
one ruling or decision raises no question as to the 
correctness of another,*? no question as to the suffi- 
ciency of the evidence is raised by assigning the 
verdict for error;*® nor by assigning error to the 
ruling on a motion for judgment upon the answers 
to special interrogatories,** or to the refusal of 
‘points of evidence;’’48 nor by an assignment of 
error that the finding of the court is contrary to 
law,*® or that the verdict is against the law of the 
case;°° and an assignment of error that the court 
erred in refusing a motion to direct a verdict raises 
only the legal question whether there is any evi- 
dence legally tending to sustain the verdict, and 
the weight of the evidence cannot be questioned.*? 
Similarly an assignment that the court erred in ren- 
dering judgment for plaintiffs and against defend- 
ants on the evidence adduced and in not rendering 
judgment for defendants does not present the ques- 
tion on appeal that the evidence did not show that 
the contract sued on was ever consummated.°? And 
an assignment that the evidence is insufficient to 
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justify the finding in a certain particular does not — 
raise the question of the sufficiency of the evidence 
to justify the finding in another particular.°? Au 
assignment of error that the evidence shows by 
a great preponderance the existence of a certain 
fact does not raise the question that there was no 
evidence as to the existence of such fact.54" Under 
a rule providing that assignments of error must. 
distinctly specify the grounds of error relied on 
and must be set forth in the motion for new trial, 
an assignment of error predicated on the refusal 
to give a peremptory charge for defendant will not 
raise a question of the insufficiency of the evidence 
in a respect not called to the attention of the trial 
eourt.6> However, it has been held, under. a stat- 
ute providing that the code shall be liberally con- 
strued to promote justice, that the sufficiency of the 
evidence to support a finding may be reviewed un- 
der an assignment of error challenging the suffi- 
ciency of the evidence to sustain the ‘‘judgment.’’°® 

[§ 1523] f. Submission of Issues or Questions to 
Jury; Direction of Verdict, Nonsuit, or Dismissal. 
Assignments of error complaining of the submission 
of, or of the refusal or failure to submit issues or 
questions to the jury must be specific and must 
definitely point out the error complained of in 
compliance with the rules of court;°" and the rule 
apples to assignments of error in directing or re- 
fusing to direct a verdict,>* or in granting, denying, 


Md.—Acker vy. McGaw, 106 Md. 
536, 68 A 17. 

Mich.—Bills v. A. W. Stevens Co., 
146 Mich. 515, 109 NW 1059. 

Minn. —Hughes v. Meehan, 84 Minn. 
226, 87 NW 768. 

Mont.—Ball _ v. Gussenhoven, 29 
Mont. 321, 74 P 871 (holding that un- 
der Code Civ. Proe. § 1152, providing, 
relative to bills of exceptions, that 
where the except’%on is to the verdict 
or decision upon the ground of in- 
sufficiency of evidence, the objection 
must specify the particulars in which 
such evidence is alleged to be insuffi- 
ecient, specifications which merely 
state what the evidence shows and 
not what it does not show will not be 
considered on appeal). 

N. —King v. Tabor, 15 N. M. 488, 
110 P 601; Melini 15 N. 
M. 455, 110 P 563. 

N. D.— Willoughby v. Smith, 26 N 
D. 209, 144 NW 79. 

Or. —-Stroberg v. Merrill, 67 Or. 409, 
£35 P 335. 

Pa —Schofield v. Ferrers, 46 Pa. 
438. 

Ss. C.—State v. Floyd, 39 S. C. 23, 
17 ele 505. 

S. D.—Stephens v. Faus, 20 S. D. 
867, 106 NW 56; Holcomb v. Keliher, 
3S. D. 497, 54 NW 535. 

Tex.—Garcia v. Gray, 67 Tex. 282, 
3 SW 42; Cotton v.-Cooper, (Civ. A.) 
160 SW 597; McCall Co. v. Elliott, 
(Civ. A.) 159 SW 872; Straight v. 
Goodwin, (Civ. A.) 157 SW 425; Hutto 
VELA; (Civ. A.) 155 SW 1022’ Alex- 
ander v. Louisiana, etc., Lumber Cos 
(Civ. A.) 154 SW 235; Dromgoole v. 
Lissauer, (Civ. A.) 152 SW 1154; Ft. 
Worth, ete., R. Co. v. Perry, (Civ. A.) 
147 SW 280; Goggan v. Goggan, (Civ. 
A.) 146 SW 968; Pecos, etc., R. Co. v. 
Gray, (Civ. A.) 145 SW 728; Hstes v. 
Estes, (Civ. A.) 122 SW 304; Stacy v. 
Delery, 57 Tex. Civ. A. 242, 122 SW 
300; Goodwin v. Burton, 54 Tex. Civ. 
A. 586, 118 SW 587; Texas, etc., R. Co. 
vy. Corn, (Civ. A.) 110 SW 485 [aff 102 
Tex. 194, 114 SW 103]; St. Louis 
Southwestern R. Co. v. Frazier, (Civ. 
A.) 87 SW 400. 

Utah.—Blue Creek Land, etc., Co. v. 
Anderson, 35 Utah 61, 99 P 444; Ma- 
der v. Taylor, etc., Co., 15 Utah 161, 
49°P 255. 

N. B.—Gilbert v. Doane, 26 N. B. 
59. 


Vv. Freige, 


44. Western Union Tel. Co. v. Bry- 
son, 25 Tex. Civ. A. 74, 61 SW 548. 

45. See supra § 1506. 
esau Jewell v. Frank, 50 Pa. Super. 

47. Southern R. Co. v. Utz, 52 Ind. 
A. 270, 98 NE 375, 

48. Perry Tp. v. Redbank Tp., 8 
Pa. Super. 640. 

49. Scobey v. Decatur County, 72 
Inds 5515 

50. Gagnier v. Fargo, 12 N. D. 219, 
96 NW 841 (where it was said: 
“That this assignment means that the 
verdict was rendered in disregard of 
the instructions’’). 

51. Pate v. Gus Blair-Big Muddy 
Coal Co., 252 Ill. 198, 96 NE 849. See 
also Record v. Chickasaw Cooperage 
Co., 108 Tenn. 657, 69 SW 334 (hold- 
ing that assignment of error that the 
verdict is contrary to the law and 
evidence does not raise the point that 
there is no evidence to support it). 

52. Creager v. Johnson, 114 Iowa 
249, 86 NW 275. 

53. In re Wikman, 148 Cal. 642, 
84 P 212. See also Crooks v. Har- 
mon, 29 Utah 304, 81 P 95. (holding 
that, where a judgment is based on 
findings of fact, an assignment of er- 
ror directed against the judgment on 
the ground that it is not supported 
by the evidence raises no question as 
to sufficiency of the evidence to sup- 
port the findings, and presents no 
question for review). 

54. Gulf, etc., R. Co. v. Kizziah, 4 
Tex. Civ. A. 356, 22 SW 110, 26 SW 
242. See also Poole v. Jackson, 93 
Tenn. 62, 23 SW 57. 

55. San Antonio Tract. Co. v. Em- 
erson, (Tex. Civ.’ A.) 152- SW 468. 
See also Citizens’ State Bank v. O’- 
Neal, (Tex. Civ. A.) 134 SW 1183 
(holding that assignments of error 
that the court erred in failing to find 
a verdict for appellant on the evi- 
dence, and that the court erred in 
dismissing the case because against 
the preponderance of the evidence, 
and that the court erred in refusing 
to find a judgment for plaintiff 
against defendant’s failing to appear 
and answer and because defendant 
appearing failed to answer except by 
plea in abatement which he failed to 
urge until after plaintiff had made 
its prima facie case, etc., are insuffi- 
ecient to question the sufficiency of 


the evidence and the refusal of judg- 
ment by default). 

56. Schiller v. Blyth, ete., Co., 15 
Wyo. 304, 88 P 648, 12 AnnCas 1048. 

S70 U. S.—Supreme Lodge K. P. v. 
Withers, 89 Fed. 160, 32 CCA 183 
[atl TUES: 226020) 'sct 611, 44 Ly 
ed. 762]. 

Ind.—Meador vy. Lake Shore, etce., 
R. Co:, 138 Ind. 290;°371NE 721, 46 
AmSR 384. 

Mich.—O’Toole vy. Ohio German F. 
Ins. Co., 159 Mich. 187, 123 NW 795, 
24 LRANS 802; Michigan Mut. L. Ins. 
C08 v. Mather, 113 Mich. 357, 71 NW 

Pa.—Bassett v. LO aN ADS Co., 
201 Pa. 226, 50 A %72. 

Tex.—Crowley Ai Finch, (Civ. A.) 
153 SW 648. 

[a] Assignment held insufficient. 
—In Michigan an assignment that 
the court, in an action on a fire in- 
surance policy, erred in failing to 
submit the question as to whether 
the insurer had waived any of its de- 
fenses is too general, and will not 
be considered on appeal. O’Toole v. 
Ohio German F,. Ins. Co., 159 Mich. 
187, 123 NW 795, 24 LRANS 802. 

[b] Assignment held sufficient.— 
In Texas, under an assignment that 
the court erred in submitting an is- 
sue of fact as to the delivery of a 
deed to the jury, for the reason that 
undisputed evidence showed its de- 
livery, any objection to such sub- 
mission may be urged on appeal, al- 
though the reason given is improper, 
since reasons given in an assignment 
may be disregarded, and the assign- 
ment treated as though they were 
omitted. Wright v. U. S. Mortg. Co., 
(Tex. Civ. A.) 54 SW 368. 

58. U. S.—Chicago, etc., R. Co. v. 
Bennett, 181 Fed. 799, 104 CCA 309; 
Supreme Lodge K. P. v. Withers, 89 
Fed. 160, 32 COA 182 [aff 177 U. S. 
260, 20 SCt 611, 44 L. ed. 762]. 

Ga.—Kelly v. Strouse, 116 Ga. 872, 
43 SE 280. 

Ind.—Meador vy. Lake Shore, etc., 
R. Co., 138 Ind. 290, 37 NE 721, 46 
AmSR 384. 

Towa.—Hokenson vy. Maple Grove 
Coal, ete., Co., 82 NW 1012. 

Kan -—Atchison, ete., R. Co. v. Todd, 
4 Kan. A. 740, 46 P 545: Bech: v. Ba- 
den, 3 Kan. A. 157, 42 P 845. 

Mich.—Gold v. Detroit United R. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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or refusing to take off or set aside 
missal.59 


Co., 169 Mich. 178, 184 NW 1118; Con- 
ley v. Dudley, 111 Mich. 122, 69 NW 
151; McCammon y. Detroit, ete, R. 
Co., 103 Mich, 104, 61 NW 273. 

Pa.—Bassett v. Pennsylvania Co., 
201 Pa. 226, 50 A 772. 

Tex.—Hereford First Nat. Bank v. 
Dunlap, (Civ. A.) 159 SW 502; Crow- 
ley v. Finch, (Civ. A.) 153 SW 648; 
Webb v. Kirby Lumber Co., 48 Tex. 
Civ. A. 543, 107 SW 581; Liner v. J. 
B. Watkins Land Mortg. Co., 29 Tex. 
Civ. A. 187, 68 SW 8311. 

[a] A general assignment of error 
on the direction of a verdict, which 
does not refer at all to the pleadings, 
only raises the question as to whether 
the evidence establishes the allega- 
tions of the _ petition. Kelly v. 
Strouse, 116 Ga. 872, 43 SE 280. 

[b] Assignments held insufficient. 
—(1) In the federal court assign- 
ments that the court erred in direct- 
ing a verdict for plaintiff, and in re- 
fusing to instruct that if the jury 
believed the evidence they must find 
for defendant, amount merely to a 
statement that the court erred in de- 
ciding the case, and are not in com- 
pliance with Rule No. 11 of the circuit 
court of appeals for the fifth circuit 
(21 CCA ecxii, 78 Fed. cxii). Supreme 
Lodge K. P. v. Withers, 89 Fed. 160, 
32 CCA 182 [aff 177 U.S. 260, 20 SCt 
611, 44 L. ed. 762]. (2) In Indiana, 
where the court, in a personal injury 
action, instructs the jury to find a ver- 
Gict for defendant, and plaintiff as- 
signs as error that the court erred in 
taking the case from the jury, the 
specification of error is not a proper 
assignment of error, and presents no 
auestion for consideration on appeal. 
Meador v. Lake Shore, ete. R. Co., 
138 Ind. 290, 39 NE 721, 46 AmSR 
384. (3) And in Iowa an assignment 
of error that the court erred in in- 
structing a verdict for defendant is 
too indefinite for consideration. Ho- 
kenson v. Maple Grove Coal, etc., Co., 
(lowa) 82 NW 1012. (4) In Kansas 
an assignment of error that “the 
court erred in refusing to instruct 
the jury to return a verdict for the 
defendant” is insufficient. Atchison, 
ete., R. Co. v. Todd, 4 Kan. A. 740, 46 
P 545; Beck v. Baden, 3 Kan. A. 157, 
42 P 845. (5) In Michigan an assign- 
ment that the court erred in not di- 
recting, or in refusing to direct, a 
verdict for plaintiff or defendant is 
too general for consideration. Gold 
v. Detroit United R. Co., 169 Mich. 
178, 134 NW 1118; Canerdy v. Port 
Huron, etc., R. Co., 156 Mich. 211, 120 
NW 582; Jackson Bridge, etce., Co. v. 
Lancashire Ins. Co., 122 Mich. 433, 81 
NW 265. (6) And the same is true 
of an assignment that the court erred 
in directing a verdict for plaintiff or 
defendant. Wolfe v. Stack, 153 Mich. 
445, 116 NW 1010; Jackson Bridge, 
etc., Co. v. Lancashire Ins. Co., supra. 
But compare, under special circum- 
stances, Wolfe v. Stack, supra; Con- 
ely v. Dudley, 111 Mich. 122, 69 NW 
154: (7) An assignment that the 
court erred in refusing to instruct 
that under the pleadings and _ proof 
defendant was entitled to a verdict is, 
in effect, an assignment that the 
court, erred in refusing to direct a 
verdict, and as such is insufficiently 
specific to require consideration. 
Canerdy v. Port Huron, ete., R. Co., 
supra. (8) Where plaintiff introduces 
evidence tending to support his com- 
plaint, so that it would be error to 
direct a verdict for defendant,” and 
the court directs a verdict for plain- 
tiff, an objection that the court erred 
in refusing to direct a verdict for de- 
fendant does not raise any question 
as to the failure of the court to sub- 
mit the case to the jury. Michigan 
Mut. L. Ins. Co. v. Mather, 113 Mich. 
357, 71 NW 639. (9) And, where the 
correctness of the ruling of the court 
in directing a verdict .depends en- 
tirely upon the correctness of prior 
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rulings admitting certain evidence, 
error should be assigned upon such 
earlier rulings as well as upon such 
direction. McCammon v. Detroit, etc., 
R. Co., 103 Mich. 104, 61 NW 273. (10) 
In Pennsylvania an assignment of er- 
ror to the giving of instructions pre- 
senting the issues to the jury is in- 
sufficient to present the question as 
to whether the court should have 
withdrawn the case from the jury 
and should have directed a verdict. 
Bassett v. Pennsylvania Co., 201 Pa. 
226, 50 A 772. (11). In Texas, under 
Rev. Civ. St. (1911) art 1612, requir- 
ing assignments of error specifying 
the grounds, and Ct. Civ. A, Rules 
Nos. 28, 25 (142 SW xii), providing 
that the record must contain a proper 
assignment of error or the court will 
not consider any error, etc., the giving 
of a peremptory charge for defendant 
will not be considered where there is 
no assignment of error pointing out 
testimony in the record supporting 
plaintiff’s claim. Crowley v. Finch, 
(Tex. Civ. A.) 153 SW 648. (12) And 
an assignment of error stating that 
“the court erred in directing the jury 
peremptorily to find for plaintiff, he- 
cause the evidence supports the sev- 
eral defenses pleaded by defendant,” 
is too general to require considera- 
tion. Liner v. J. B. Watkins Land 
Mortg. Co., 29 Tex. Civ. A. 187, 68 SW 
Salabe (13) A directed verdict for 
plaintiff for the amount due for the 
conversion of property will not be 
reversed on appeal by plaintiff be- 
cause there was evidence of an inde- 
pendent promise by defendant to pay 
more, where the only specification of 
‘error was the refusal to give a per- 
emptory instruction for a larger 
amount upon the theory of conver- 
sion. Hereford First Nat. Bank v. 


Duniap, (Tex. Civ. A.) 159 SW 502. 
(14) And where an answer set up 
three special defenses, and the trial 
court directed a verdict generally for 
defendant without specifying the 
ground on which the instruction was 
based, it was necessary for plaintiff, 
in order to secure a reversal, to at- 
tack the verdict on appeal on all the 
issues raised. Webb v. Kirby Lum- 
ber Co., 48 Tex. Civ. A. 548, 107 SW 

[c] Assignments held sufficient.— 
(1) Leslie v. Standard Sewing-Mach. 
Co., 98 Fed. 827, 39 CCA 314; Atchi- 
son, etc., R. Co. v. Meyers, 76 Fed. 
443, 22 CCA 268; Howell v. Penning- 
ton, 118 Ga. 494, 45 SE 272; Phillips 
v. Southern R. Co., 112 Ga. 197, 37 SH 
418. (2) In the federal court a mo- 
tion to direct a verdict need not be 
made in writing, and an assignment 
of error on the ruling thereon is 
not governed by the provision of 
Rule No. 11 of the circuit court 
of appeals (11 CCA cii, 47 Fed. vi) 
concerning instructions given or re- 
fused. Aitchison, Wetcx ERs | Cons iv. 
Meyers, supra. (38) And, where, at 
the close of all the evidence, a motion 
to direct the verdict for defendant for 
insufficiency of evidence is denied, an 
assignment of the denial as error is 
sufficient to invoke the review of such 
ruling, without a statement of the 
reasons why it is erroneous. Chicago, 
ete., R. Co. v. Bennett, 181 Fed. 799, 
104 CCA 309. (4) A general assign- 
ment of errer that.the court erred in 
overruling a motion for a directed 
verdict, made at the close of all the 
evidence, is sufficient, where the mo- 
tion was on the ground that there 
was no substantial evidence to sus- 
tain the cause of action alleged. Met- 
ropolitan L. Ins. Co. v. Hartman, 174 
Fed. 801,98 CCA 509: (5) And a 
specification that “the court erred in 
taking the case from the jury, and 
directing a verdict for the defend- 
ant,’ is sufficient, under Rule No. 11, 
providing that the court may, at its 
option, notice a plain error not as- 
signed, and the proceedings will be 
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[§ 1524] g. Instructions and Answers to Points 
—(1) In General. 


An assignment of error to the 


reversed when, from the record, there 
appears nothing to bar a recovery on. 
one cause of action set forth in the 
declaration. Russell v. Bohn Mfg. 
Co., 83 Fed. 976, 28 CCA 243 [reh den 
85, Meds; 9917) 29. CCAL 68115, (6). in 
Georgia an assignment of error in 
these words, ‘The court committed 
error in directing a verdict for the 
plaintiffs under the pleadings in the 
case and the evidence submitted to 
the jury,’ is a sufficient special as- 
signment of error under Civ. Code § 
5584, and presents for decision the 
question as to whether the facts al- 
leged in the petition and shown by 
the evidence were sufficient to au- 
thorize a recovery by plaintiff. Kelly 
v. Strouse, 116 Ga. 872, 43 SE 280. 
(7) A general complaint in a bill of 
exception, that the court erred in di- 
recting a verdict for plaintiff, means 
that the judge committed error in 
holding that the evidence under the 
pleading demanded a finding against 
defendant, and is a sufficient assign- 
ment of error when the transcript 
discloses the issues. Howell v. Pen- 
nington, 118 Ga. 494, 45 SE 272. And 
see Anderson v. Walker, 114 Ga. 505, 
40 SE 705; Shaw v. Guthrie, 14 Ga. 
A. 303, 80 SE 735; Meeks v. Meeks, 
5 Ga. A. 394, 68 SE 270. (8) In Min- 
nesota an assignment that the court 
erred in denying defendant’s motion 
for a directed verdict is held to be 
sufficient. Pope v. Wisconsin Cent. 
R. Co., 112-Minn. 112, 127 NW 436. 
(9) In Texas an assignment of error 
that the court erred in taking the 
case from the jury after the evidence 
was all in, and in instructing for de- 
fendant, is sufficient to warrant a 
review of all errors committed by the 
court in giving the peremptory in- 
struction. Hough v. Fink, (Tex. Civ. 
A.) 141 SW 147. (10) And assign- 
ments of error alleging that the court 
erred in directing a verdict for de- 
fendant are sufficient, without includ- 
ing the evidence therein. Long v. 
Red River, etc., R. Co., (Tex. Civ. A.) 
85 SW 1048. See also McCarthy v. 
Mutual Reserve Fund Life Assoc., 32 
Tex. Civ. A. 548, 74 SW 921. 

59. Randolph v. Brunswick, etc., 
R. Co., 120 Ga. 969, 48 SE 396; Me- 
Dougald v. Lumberton, 129 N. C. 200, 
39 SE 826; Hardy v. Lehigh Valley 
R. Co., 240 Pa. 454, 87 A 781. 

[a] Assignment held insufficient. 
—In Pennsylvania assignments that 
the court erred in refusing to take off 
a nonsuit, and that it was error to 
refuse to take it off, are insufficient. 
Hardy v. Lehigh Valley R. Co., 240 
Pa. 454, 87 A 781. 

{b] Assignments held sufficient.— 
(1) In Georgia an assignment that 
the court erred in directing a nonsuit 
is a sufficient assignment of error, 
and presents the question whether 
the evidence was sufficient to require 
the case to be submitted to the jury. 
Randolph v. Brunswick, ete., R. Co., 
120 Ga. 969, 48 SE 396. (2) And 
where, at the close of plaintiff’s evi- 
dence, defendant moves for a nonsuit 
which is denied, and thereafter de- 
fendant introduces no evidence and 
judgment is rendered for plaintiff, it 
is unnecessary in a direct bill of ex- 
ceptions sued out within thirty days 
from the date of the nonsuit to ex- 
cept or assign error on the verdict 
and judgment for plaintiff, but it is 
sufficient to except and assign error 
on the overruling of the motion for 
nonsuit. Ocean Steamship Co. v. Mc- 
Duffie, 6 Ga. A. 671, 65 SE 703.. (3) 
In Montana Court Rule No. 10 subd 
3 (57 P vii), providing that the speci- 
fication of errors relied on shall set 
out separately and particularly each 
error intended to be urged, does not 
require appellant to set out the rea- 
sons why he claims that the decision 
objected to is erroneous, and hence 
a specification that the court erred in 
sustaining defendant’s motion for a 
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giving or refusing of instructions should definitely 
point out the error complained of, in order that the 
court may be required to consider the assign- 
And according to some decisions assign- 
ments of error in relation to instructions asked and 
refused will be disregarded when they neither quote 
nor refer to the evidence that shows the relevancy 
of the propositions of law propounded therein.*t 
But assignments of error predicated on the giving 
or refusal of instructions need not include an ex- 
ception to the judgment rendered. 


ment.®° 


nonsuit is sufficient, without a fur- 
ther statement that it was error for 
the court to hold that the evidence 
was insufficient to go to the jury as 
tending to support the allegations of 
plaintiff's complaint, which should be 
disregarded as surplusage. Nord v. 
Boston, ete., Cons. Copper, etec., Min. 
WOFRS Oe Mont. 48,075 eb etO Sle aCe ey in. 
North Carolina an assignment that 
the court erred in sustaining the mo- 
tion to nonsuit is sufficient and will 
be considered on appeal. Register v. 
Tidewater Power Co., 165 N. C. 234, 
81 SE 326. (5) And an appeal will 
not be dismissed because of the fail- 
ure of plaintiff to point out in his as- 
signments of error the relations of 
one part of the evidence to another, 
where the evidence on which the non- 
suit was granted was direct and sim- 
ple. McDougald v. Lumberton, 129 N. 
C. 200, 39 SE 826. 

60. U. S.—Baltimore v. Maryland, 
166 Fed. 641, 92 CCA 335; Adams v. 
Shirk, 104 Fed, 54, 43 CCA 407; Hart 
v. Bowen, 86 Fed. 877, 31 CCA 31. 

Conn.—Johnson v. Cooke, 85 Conn. 
679, 84 A 97; Lawton v. Herrick, 83 
‘Conn. 417, 76 A 986; Beattie v. Mce- 
Mullen, 82 Conn. 484, "74 A 767; Wood- 
bury v. Winestine, "79 Conn. 721, 64 
A 221; Chase v. Waterbury Sav. 
Bank, 77 Conn.3295, 59 Av 37, 69 TRA: 
329, 1 AnnCas 96; Turner’s App., 72 
Conn. 305, 44 A 310. 

Ga.—Bond v. Sullivan, 133 Ga. 160, 
65 SE 376; Bowles v. Wicker, 122 Ga. 
644, 50 SE 476; Binion v. Georgia 
Southern, ete., R.»Co., 118 Ga. 282; 
45 SE 276; J. L. Betts Co. v. Mims, 14 
Ga. A. 786, 82 SE 474; Robinson v. 
Rothchilds, 10 Ga. A. 237, 73 SE 554. 

Ill. Haiek v. American Car, etce., 
Co., 155 Ill. A. 261; Colp v. Hanford, 
147 Tll. A. 174; Omensky v. Gieske, 
125 Ill: A. 77; Reardon v. Smith, 72 
Tll. A. 674; National Union Bldg. As- 
soc. v. Brewer, 41 Ill. A. 223 [aff 166 
Tll. 221, 46 NE 752]. 

Ind.—Milbourne vy. State, 161 Ind. 
364, 68 NE 684; Lake v. Lake, 99 Ind. 
339; Trentman v. Swartzell, 85 Ind. 
443; Taylor v. Shelkett, 66 Ind. 297. 

Ind. T.—Missouri, ete, R. Co. v. 
Wilhoit, oe Ind. T. 534, 98 "SW 341. 

Towa.—Copeland v. Ferris, 118 Iowa 
554, 92 NW 699; Faivre v. Manders- 
chied, 117 Iowa 724, 90 NW 76; Tath- 
well v. Cedar Rapids, 114 Iowa 180, 
86 NW 291. 

Kan.—Gregg v. Berkshire, (A.) 62 
P4550: 

Mich.—Weston v. Dunn, 168 Mich. 
563, 185 NW 316; Van Leuvan v. Ann 
Arbor R. Co., 167 Mich. 355, 132 NW 
1058; Duff v. Judson, 160 Mich. 386, 
125 NW 3871. 

Mo.—Crowl v. American Linseed 
Co., 255 Mo. 305, 164 SW 618; Sharp 
v. Missouri Pac. R. Co., 213 Mo. 517, 
111 SW 1154; Jesel v. Benas, 177 Mo. 
A. 708, 160 SW 528; Roberts v. Pied- 
mont, 166 Mo. A. 1, 148 SW 119; 
Hume v. Hale, 146 Mo. A. 659, 125 
SW 871; Blair v. Paterson, 131 Mo. 
A. 122, 110 SW 615. 

Nebr.—Brucker v. Kairn, 89 Nebr. 
274, 131 NW 382; Trompen v. Yates, 
€6 Nebr. 525, 92 NW 647; Cox v. Crow, 
4 Nebr. (Unoff.) 434, 94 NW 524, 

Okl.—Brissey v. Trotter, 34 Okl. 
445, 125 P 1119; 

Or.—Reimers v. Pierson, 58 Or. 86, 


TIS - E436. 
Pa.—McGonnell y. Pittsburgh R. 


‘SW. 397; 
‘Vollrath, 40 Tex. Civ. A. 46, 89 SW 
'279; Texas Cent. R. Co. v. Powell, 38 
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In general. 


pointed out.®* 


Co., 234 Pa. 396, 83 A 282; Kaufman 
v. Pittsburgh, ete, R. Co, 210 Pa. 
440, 60 A 2; Fitzpatrick v. Union 
TACHI On, 2.0 Gamanntp bo we ome aeeLUO.s 
DreBnits v. Wesley, 189 Pa. 160, 42 

S. C.—State v. Meares, 60 S. C. 527, 
39 SE 245; Willoughby v. Northeast- 
ern Tes Go,,. 52. S23 C1665 29 SE 629: 

S. D.—Hedlun v. Holy Terror Min. 
Co., 16 S. D. 261, 92 NW 31 

Tex.—Missouri, etc., R. Co. Max- 
well, 104 Tex. 632, 143 SW 1147 (aff 
(Civ. A.) 130 SW 722); Ross v. Mos- 
kowitz, 100 Tex. 434, 100 SW 768 [aff 
(Civ. A.) 95 SW 86]; International, 
etc., R. Co. v.. Hinzie, 82 Tex. 623, 18 
SW 681; Heflin v. Hastern R. Co., 
(Civi,, AS) 159) SW 409s Scotty Ve 
Townsend, (Civ. A.) 159 SW 342; Chi- 
cago, ‘ete: R. Co. \v.,' Trout, (Civ; ay 
152 SW 1137; Kansas City, etc., R. 
Con Vs Worsham, (Civ. A.) 149 SW 
755; Galveston, etc., R. Co. v. Saun- 
ders, (Civ. A.) 141 Sw 829; Mitchell 
v. Robinson, (Civ. A.) 136 SW 501; 
Austin Electric R. Co. v. Faust, (Civ. 
A.) 1383 SW 449; Missouri, etc., R. 
Co. v. Swift, (Civ. A.) 128 SW 450; 
Miller v. Freeman, (Civ. A.) 127 SW 
3022 “Crystal. City, ete... i. COrnm ave 
Boothe, (Civ. A.) SW 700; 
Knowles v. Northern Texas Tract. 
Co. (Civ. As) 121) SW 232 i Brige sow. 
New South Lumber Co., (Civ. oR glee 
SW 885; Texas, etc., R. Co. v. Texas 
TAM met) CO. > 0 Tex. (Cl Veg As lous 
110 SW 140; Whitney v. Texas Cent. 
Re. Cos7b0 {Rex (Civ. Ac 1, TLOTSWi 0: 
Gulf, etc., R. Co. v. Walters, 49 Tex. 
Civ. A. 71, 107 SW 369; Galveston, 
etc, Rua Co. Vv. Quinn, (Cim Aa)y 104 
Galveston, ete., R. Co. v. 


Tex. Civ. A. 157, 86 SW 21; Central 
Tex., etc., R. Co. v. Gibson, 35 Tex: 
Civ. A. 66, 79 SW 351; Therreault v. 
Compere, (Civ. A.) 47 SW 1750; De- 
ware v. Wichita Valley Mill, ete., Co., 
17 Tex. Civ. A. 394, 43 SW 1047; Tex- 
AS CL. UR. Co; Ne eeienols,; 17) Tex... Civ. 
A. 677, 41 SW 488; Alamo F. Ins. Co. 
v.. Lancaster, 7 Tex. Civ. A. 617, 28 
SW 126; Schneider v. McCoulsky, 6 
Tex. Civ. A. 501, 26 SW 170. 

Wai. —Washington SOs piven OOnmive 
Cheshire, 109 Va. 741, 65 SE 27; Nor- 
folk, etc, OO. Perrow, 101 Va. 
345, 43 SE 614. 

Wash.—Shoemaker v. Bryant Lum- 
ber, etc., Mill Co., 27 Wash. 637, 68 
ae a0 

Wis.—Sherwood vy. Hulett, 134 Wis. 
561, 114 NW 1111. 

[a] Assignments held sufficient.— 
(1) An assignment of error alleging 
that an extract from the charge is 
erroneous, because it contains an in- 
correct statement of the law, and, as 
applied to the facts, is egnfusing and 
misleading, is sufficient "to raise the 
question of the correctness of such 
statement. Pelham Mfg. Co. v. Pow- 
ell, 46 Ga. Ay 308;, 64 SE Ile (2) cA 
specification that the court erred in 
charging that plaintiff ‘could, under 
any circumstances, under this com- 
plaint, upon a specific contract, re- 
cover a quantum meruit,”’ is not open 
to the objection that it fails to point 
out any specific error of law. Birlant 
v. Cleckley, 48 S. C. 298, 26 SE 600. 
(3) Where, in an action by an em- 
ployee for personal injuries, the em- 
ployer excepted to and assigned as 


| Frari, 
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(2) Separate Specification of Errors. 
It is a rule of almost universal applica- 
tion that an assignment of error directed against a 
charge embodying several propositions as a whole, or 
against the giving or refusing of a group of instruec- 
tions embodying distinet propositions, is insufficient. 
The portion of the charge complained of, or the in- 
structions, the giving or refusing of which is claimed 
to be error, should be distinctly designated or 
Single assignments of error should 
not embrace more than one proposition, and on a 


error the refusal of the court to give 
special charges declaring that no re- 
covery could be had on the declara- 
tion because of the negligence of a 
coemployee, and that the employee 
had assumed the risk of the negli- 
gence of a fellow servant, the ques- 
tion of the application of the fellow 
servant rule was sufficiently present- 
ed on appeal. Hartnett v. Owosso 
Sugar Co., 147 Mich. 650, 111 NW 457. 


(4) An assignment of error averred 


that the court erred in the part of a 
paragraph of the charge wherein it 
was stated that if defendant knew ofa 
defect, etc., plaintiff would be entitled 
to recover, because there was not 
even a scintilla of testimony to show 
that defendant knew of the defect. 
In the statement, the court was re- 
ferred to the record on the proposi- 
tion that there was no evidence. It 
was held that the assignment was 
sufficient. Galveston, ete., R. Co. v. 
Parish, (Tex. Civ. A.) 93 SW 682. 
61. Newman vy. Virginia, etc., Steel, 
ete, -€o.,. 80 Wed?) 2285 925 "CCAUB3 25 
Southwestern Virginia Impr. Co. v. 
58° Fed. 171; 7 CCA (14959 ‘To 
same effect Heflin v. Eastern R. Co. 
of New Mexico, (Tex. Civ. A.) 159 SW 


62. Watson v. Cain, 27D Ala; 1535 
54 S 610. 
63. U. S.—Bogk v. Gassert, 149 U. 


S. 17, 13 SCt 738, 37 L. ed. 631; Acme 
Food Co. v. Meier, 153 Fed. 74, 82 
CCA 208; Empire State Cattle Co. v. 
Atchison, ete., R. Co., 147 Fed: 457; 
77 CCA® 601) att 210\ We Sire snSCt 


| 607, 52. Ly “eds 9381) ' 15 “AnnCas* 7075 
| Hutchinson Cooperage Co. v. *Snider, 


107 Fed. 633, 46 CCA 517; New Or- 
leans, etc., R. Co. ‘v. Clements, 100 
Fed. 415, 40 CCA 465; Gallot v. U. S., 
87 Fed. 446, 31 CCA. 44; Pickham v. 
Wheeler-Bliss Mfg. Co., 7 Fed. 663, 
23 CCA 391 [aff 69 Fed. 419, and 
certiorari den 168 U. S. 708, 18 SCt 
945, 42 L. ed. 1211]; Sutherland v. 
Brace, 7i Fed. 469, 18 CCA 199 [aff 
73 Fed. 624, 19 CCA 589]; Atchison, 
etc., R. Co. v. Mulligan, 67 Fed. 569, 
14 CCA 547; Vider v. O’Brien, 62 Fed. 
326, 10 CCA’ 385. 

Ala.—Stowers Furniture Co. v. 
Brake, 158 Ala. 639, 48 S 89; Southern 
R. Co. v. Nowlin, 156 Ala. 222, 47 S 
180, 130 AmSR 91. 
0S .—Hoyt’ v. Colo. 

Conn.—Harper Mach. Co. v. Ryan- 
Unmack Co., 85 Conn. 359, 82 A 1027; 
New London Water Comrs. vy. Rob- 
bins, 82 Conn. 6238, 74 A 938; State v. 
Whitehouse, 80 Conn. ab Li 67 A 503; 
Decker v. Mann, 80 Conn. 86, 66 A 
884; McAllin v. McAllin, 77 Conn. 398, 
59 7A’ 413; Simmonds v. Holmes, 61 
Conn. 1, 93 A 902, 15 LRA 253. 

Dak. ~—-Kennedy v. Falde, 4 Dak. 319, 
29 NW 667. 

D. C.—Chapman vy. Capital Tract. 
Co., 37 App. 479; District of Columbia 
v. Robinson, 14 App. 512. 

Fla.—Younglove v. Knox, 44 Fla. 
743, 33 S 427. 

Ga.—Cox v. Farmers’ Mut. F. Ins. 
Co., 133 Ga. 175, 65 SE 409; Johnson 
v. A. Leffler Co., 122 Ga. 670, 50 SE 
488; Anderson vy. Southern R. Co., 107 
Ga. 500, 33 SE 644; Austell v. James, 
COMER i 334, 22 SH 953; Enright v. At- 
lanta, 78 Ga. 288; prem v. Mozley, 12 
Ga. A. 661, 78 SE 1 

Tl.—Colp Vv. Haniord, 147 oT, ~ TAR 


Macon, 2 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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violation of the rule the assignment will usually be 


disregarded. ve 


Limitations and exceptions to rule. 
of jurisdictions, however, the rule is limited to this 
extent—namely, that, where errors in giving or re- 
fusing instructions are not separately assigned, the 


174; Enright v. Gibson, 119 Ill. A. 
411 [aff 219 Ill. 550, 76 NE 689]. 

Ind.—Valparaiso v. Spaeth, 166 Ind. 
14, 76 NE 514; Cincinnati, ete., R. Co. 
> v. Gregor, 150 Ind. 625, 50 NE 760; 

Cargar v. Fee, 140 Ind. 572, 39 NE 
93; Lawrence v. Van Buskirk, 140 Ind. 
481, 40 NE 54; Pennsylvania. Co. v. 
Gallentine, 77 Ind. 322 (number of 
instructions left blank); Jolly v. 
Terre Haute Drawbridge Co., 9 Ind. 
417; Rahke v. McNulty, (A.) 104 NE 
523; Ayers v. Hobbs, 41 Ind. A. 576, 
84 NE 554; Central Union Tel. Co. v. 
Sokola, 34 Ind. A. 429, 73 NE 143; 
Greenfield v. Johnson, 30 Ind. A. 127, 
65 NE 542; Walker v. Johnson, 6 Ind. 
A. 600, 33 NE 267, 34 NE 100. 


Iowa.—Borden v. Isherwood, 120 
Iowa 677, 94 NW 1128; Bennett v. 
Marion, 119 Iowa 473, 93 NW _ 558; 


Copeland v. Ferris, 118 Iowa .554, 92 
NW 699; Fitch vy. Mason City, etc., 
Tract. Co., 116 Iowa 716, 89 NW 33; 
Blair v. Madison County, 81 Iowa, 313, 
46 NW 10938; Moffatt v. Fisher, 47 
Iowa 473. 
Kan.—Sanford v. Gatesg 38 Kan. 
405, 16 P 807. 
Mig; Co: ve 


Ky. —wW heeler, 
Hord, 4 KyL 240. 

Mich.—Plumb v. Hecla Co., 157 
Mich. 562, 122 NW 208; Putnam v. 
Pheenix Preferred Acc. Ins. Co., 155 
Mich. 134, 118 NW 922; Snyder v. 
Patton, ete, Co.,. 143 Mich. 350, 106 
NW 1106; Thompson vy. Citizens’ St. 
R. Co., 125 Mich. 249, 84 NW 132; 
Pratt v. Burhans, 84 Mich. 487, 47 
NW 1064, 22 AmSR 703; Peo. v. 
Sweeney, 55 Mich. 586, 22 NW 50; 
Tupper v. Kilduff, 26 Mich. 394. 

Minn.—Stevens v. Sandnes, 108 
Minn. 271, 121 NW 902; Watts v. 
Howard, 70 Minn. 122, 72 NW 840; 
Carpenter v. Eastern R. Co., 67 Minn. 
188, 69 NW 720. 

Mo.—Hamilton v. Crowe, 175 Mo. 
634, 75 SW 389; Renfrew v. Goodfel- 
low, 162 Mo. A. 3338, 141 SW 1153. 
Apparently contra see Weber v. Kan- 
sas City Cable R. Co., 100 Mo. 194, 
12 SW 804, 13 SW 587, 18 AmSR 541, 
7 LRA 819. 

Nebr.—Palmer v. Ulysses First 
Bank, 59 Nebr. 412, 81 NW _ 303; 
McIntyre v. Union Pac. R. Co., 56 
Nebr. 587, 77 NW 57; Flower v. Nich- 
ols, 55 Nebr. 314, 75-NW 864; McCord 
Vv. Hamel, 52 Nebr. 286, 72 NW 220. 

N. M.—Albuquerque First Nat. 
Bank v. Haverkampf, 16 N. M. 497, 
L207 P31. 

N: C.—State v. Melton, 120 N. C. 
591,. 26 SH 933: McKinnon v. Morri- 
son, 104 N. C. 354, 10 SE 513; Leak 
Vv. Covington, 99 N. (Cerna ae @ SE 241; 
Suttle v. Falls, 98 N. C. 393, 4 SH 
541, 2 AmSR 338. 

‘Or.—Jensen v. Foss, 24 Or, 158, 33 
® 535; Johnson v. Fanno, 237 Or: 514, 
32° P 396: Thompson v. New York ae 
Ins. Co., 21 Or. 466, 28 P 628; Swift 
v. Mulkey, 17 Or. 532, 21 P 871. 

Pa.—Drenning v. Wesley, 189 Pa. 
160, 42 A 13; Crawford v. McKinney, 
165 Pa. 605, 30 A 1045; Good Intent 
€o:'v. Hartzell, 22'-Pa, 277; Zerbe. v. 
Miller, 16 Pa. 488; Ellsworth v. Brad- 
ford County Poor Dist., 52 Pa. Super. 
Ct. 603; George v. Conneaut Tp., 18 
Pa Super. 47; McGeary v. Raymond, 
17 Pa. Super. "308; Harshman v. Dun- 
bane hpenkl. Pa. Super. 638; Cobb v. 
Seaplane 2 Phila. 150. 

S. C.—Willoughby v. North Hastern 
R, Co., 52.8: C. 166,29 SE 629 

D.—Davis v. Holy Terror Min. 
Co., 20 8. D. 399, 107 NW 374. 

Tex.—Ross v. Moskowitz, 100 Tex. 
434, 100 SW 768 [aff (Civ. A.) 95 SW 
867]; Mitchell v. Mitchell, 84 Tex. 
303, 19 SW 477 [cit Blake v. Ham- 
burg-Bremen F. Ins. Co., 67 Tex. 160, 
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etc., 
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assignment will 
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not be considered, if any orfe of 


the instructions or refusals to instruct to which 


In a number 


2 SW 368, 60 AmR 15]; Dallas, etc., 
R. Co. v. Able, 72 Tex. 150, 9 SW 871; 
Cannon vy. Cannon, 66 Tex. 682, 3 SW 
36; Howard y. Colquhoun, 28 Tex. 
134; Chicago, ete., R. Co. v. Swag- 
eerty, (Civ AL). 163 SWersl og; Cars 
ter v. South Texas “umber Yard 
(Civ. A.) 160 SW 626; Kelly v. Dal- 
las Cons. Electric St. R. Co., (Civ. A.) 
158 SW 221; Mannheim Ins. Co. v. 
Clarke, (Civ. A.) 157 SW 291; Gibson 
v. Pierce, (Civ. A.) 146 SW 983; Dun- 
lap v. Broyles, (Civ. A.) 146 SW 578; 
Estes v. Estes, (Civ. A.) 122 SW 304; 
Drewery v. El Paso Electric R. Co., 
(Civ. A.) 120 SW 1061; O’Farrell v. 
O’Farrell, 56 Tex. Civ. A. 51, 119 SW 
899; Missouri, etc., R. Co. v. Neiser, 
(Civ. A.) 118 SW 166; Adams v. Gary 
Lumber Co., 54 Tex. Civ. A. 477, 117 
SW 1017; Scott v. St: Louis South- 
western R. Co., 54 Tex. Civ. A. 54, 
117 SW 890; Texas, etc., R. Co. v. 
Texas Tram, etc., Co., (Civ. at oe 
SW 140; International, CCH ER, 
Hall, 46 Tex. Civ. A. 493, 102 “sw 
740; Morrow v. Camp, (Civ. A.) 101 
SW 819 [rev on other grounds 101 
Tex. 260, 106 SW 315]; Galveston, 
ete., R. Co. v. Worcester, 45 Tex. Civ. 
A. 501, 100 SW 990; Texas Mexican 
R. Co. v. Lewis, (Civ. A.) 99 SW 577; 
Bourland v. Schulz, 39 Tex. Civ. A. 
572, 87 SW 1167; Chicago, etc., R. Co. 
we Caine oa, DexatCivs AY bel 84 eS Wwe 
682; Metcalfe v. Lowenstein, 35 Tex. 
Civ. A. 619, 81 SW 362; Yecker v. San 
Antonio ‘Tract. Co., 33 Tex. Civ. <A. 
239, 76 SW 780; Cammack v. Rogers, 
32 Tex. Civ. A. 125, 74 SW 945; Cetti 
v. Dunman, 26 Tex. Civ. A. 4338, 64 
SW 787; Halff v. Goldfrank, (Civ. A.) 
49 SW 1095; Texas, etc., R. Co. v. Ech- 
ols, 17 Tex. Civ. A. 677, 41 SW 488; 
Sanger v. Noonan, (Civ. A.) 27 SW 
1056; Halbert v. Carroll, (Civ. A.) 25 
Sw 1102. 

Utah. Sie 6 Union Pac. R. Co., 
4 Utah 215, 7 P 2 

[a] ree colores objectionable un- 
der rule.—(1) An assignment of er- 
ror, that the court erred in a para- 
graph of the charge because it as- 
sumed defendant’s negligence and 
charged on weight of evidence, is ob- 
jectionable because it presents two 
separate and distinct propositions. 
Kl Paso, etc., R. Co. v. Goff, (Tex. 
Civ. A.) 146 SW 5738. (2) It is im- 
proper to complain in one assignment 
that the court erred in refusing to 
peremptorily instruct for the appel- 
lant and in instructing for the appel- 
lee. Dunlap v. Broyles, (Tex. Civ. 
A.) 146 SW 578. (3) In an action for 
breach of contract to pay for an ele- 
vator building, tanks, ete., an assign- 
ment of error, in refusing to instruct 
that defendants were entitled to re- 
cover the reasonable value thereof 
from the time they should have been 
completed under the contract and the 
time that they were actually com- 
pleted, and that the jury, in deter- 
mining the value of such use, might 
consider the purpose for which the 
building and tanks were intended to 
be used, and that defendants were 
entitled to the reasonable value of 
the use of the structures for such 
time as they lost by reason of their 
not being completed within a reason- 
able time, and that if, by reasonable 
expenditure, the property could and 
would have been used as an eleva- 
tor, its value as an elevator would 
be the measure of defendants’ dam- 
ages, embraces two or more distinct 
and inconsistent propositions of law, 
and as such is not entitled to con- 
sideration. J. T. Stark Grain Co. v. 
Harry Bros. Co., 57 Tex. Civ. A. 529, 
122 SW 947. (4) An assignment of 
error as follows: “Errors of law oc- 


errors have been assigned in gross was proper.®® 
So, in some jurisdictions it is held that a single as- 
signment of error may embrace more than one in- 
struction, if the instructions are each designated | 


curring at the trial and duly excepted 
to by the said defendant at the time,” 
is too general to call attention to any 
particular instruction given or re- 
fused and excepted to, and is insuifi- 
cient to present to the trial court the 
question of the correctness of its 
rulings on the giving or refusal of 
such instructions. Missouri Pac. R. 
re v. Tipton, 61 Nebr. 49, 84 NW 

[b] Assignments not in violation 
of rule.—An assignment of error that 
the court, in trespass to try title, 
erred by leaving it to the jury to de- 
termine whether the breaks in pos- 
session and delays in recording deeds 
in the chain of title were reasonable, 
no testimony having been offered on 
either of the issues, is not objection- 
able as submitting two distinct propo- 
sitions of law, where the charge com- 
plained of so blended the issues as to 
make them inseparable in their sub- 
mission. Dunn vy. Taylor, (Tex. Civ. 
A.) 1438 SW 311. 

64: El Paso, ete., R::v. Goff, (Tex: 
Civ. A.) 146 SW 573, And see cases 


supra note 63. 

65. Ala.—Jordan v. Rice, 165 Ala. 
650, 51 S 517; Southern Hardware, 
ete., Co. v. Standard Equipment Co., 
165 Ala. 582, 51 S 789; Black-Laird v. 
Vandiver, 155 Ala. 321, 46 S 524; Ala- 
bama Steel, etc., Co. v. Griffin, 149 
Ala. 423, 42 S 1034; Ashford y. Ash- 
sore, 136 Ala. 631, 34 S 10, 96 AmSR 


‘Ark.—Wells v. Parker, 76 Ark. 41, 
88 SW 602, 6 AnnCas 259. 
Fla.—Lewis v. State, 28 S. 397; 


Green v. Sansom, 41 Fla. 94, 25°S 332. 

Ga.—Chandler v. Georgia Mut. Life, 
etc., Assoc., 131 Ga. 82, 61 SE 1036; 
McLean v. Hattan, 127 Ga. 579, 56 SE 
643; Georgia, etc., R. Co. v. Lasseter, 
122 Ga. 679, 51 SH 15; Brown v. 
Latham, 115 Ga. 666, 42 SE 53; Wight 
v. Schmidt, 111 Ga. 858, 36 SE 937; 
Anderson v. Southern R. Co., 107 
Ga. 500, 338 SH 644; Wadley v. Dooly, 
10 Ga. A. 275, 75 SH 153. 

Ind.—Jones v. State, 160 Ind. 537, 
67 NE 264; Lawrence v. Van Buskirk, 
140 Ind. 481, 40 NE 54; Tucker v. 
Hastridge, 51 Ind. A. 632, 100 NE 1138; 
Parker Land, etc., Co. v. Ayres, 43 
Ind. A. 513, 87 NE 1062; Chicago Fur- 
niture Co. v. Cronk, 35 Ind. A. 591, 
74 NE 627; Cleveland, ete., R. Co. v- 
De Bolt, 10 Ind. A. 174, 37 NE 737. 

Nebr.— Skinner v. Wi ilson, 76 Nebr. 
445, 107 NW 771; Frenzer v. Richards, 
60 Nebr. 131. 82 NW 317; World Mut. 
Ben. Assoc. v. Worthing, 59 Webr. 587, 
81 NW 620; Aitken v. Rawlings, 5g 
Nebr. 539, 72 NW 858; Sloan vy. 
Wherry, 51 Nebr. 703, 71 NW 744; 
Everingham v. Harris, 51 Nebr. 627, 
71 NW “300: Stough v. Ogden, 49 Nebr. 
291, 68 NW 516; Dempster Mill Mfg. 
Co. v. Holdrege’ First Nat. Bank, 49 
Nebr. 321, 68 NW 477; Canon v. Farm- 


ers’ Bank, 3 Nebr. (Unoft.) 348, 91 
NW 585. 
fa] Extent of examination.— (1) 


Where the refusal to give several in- 
structions is the subject of a joint 
assignment of error, the instructions 
will be examined only so far as neces- 
sary to determine whether one of 
them was properly refused. Walters 
v. Exeter, 87 Nebr. 125, 126 NW 868. 
(2) A general assignment of error on 
a designated portion of the judge’s 
charge will be considered for the pur- 
pose of ascertaining whether the par- 
ticular language complained of states 
a correct abstract principle of law, 
and, if it does, the investigation must 
end, but, if it does not, then the reec- 
ord will be examined to ascertain 
whether the party complaining has 
really been injured by the giving of 
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therein by number; the assignment will be the same 
* in effect as if each instruction objected to was 


named in a distinct assignment.®® 


sion of the Illinois appellate court it was held that, 
on a general assignment that the court erred in 
giving improper instructions, the appellate court 
will examine the instructions where such instruc- 
tions and the specific objections thereto are pointed 


out in the brief.** 
[§ 1526] 
ing Instructions. 


such instruction. Anderson y. South- 
ern R. Co., 107 Ga. 500, 33 SE 644. 

66. Clark County Cement Co. v. 
Wright, 16 Ind. A. 630, 45 NE 817; 
Ellis v. Leonard, 107 Iowa 487, 78 NW 
246; Ludwig v. Blackshere, 102 Iowa 
366, 71. NW 356; Sherwood vy. Snow, 
46 Iowa 481, 26 AmR 155; Cooper v. 
Harlow, 163 Mich. 210, 128 NW 259; 
Witsell v. West Asheville, etc., R. Co., 
120.-Ni\.G.) 567, 27, SE) 125) 

67. Kirton v. North Chicago St. R. 
Co., 91 Ill. A. 554. 

68. U.S.—Lucas v. Brooks, 18 Wall. 
436, 21 L. ed. 779; Deitsch v. Wiggins, 
15 Wall. 539, 21 L. ed. 228; Johnston 
v. Jones, 1 Black 209, 17 L.) ed. 117: 
Garrett _v. Pope Motor Car Co., 168 
Fed. 905, 94 CCA 334; Cass County v. 
Gibson, 107 Fed: 363, 46 CCA 341; 
Prichard v. Budd, 76 Fed. 710, 22 CCA 
504; Sutherland v. Brace, 71 Fed. 
469, 18 CCA 199 [aff 73 Fed. 624, 19 
CCA 589]; Haldane v.'U. S., 69 Fed. 
819,-16 CCA 447; Mitchell v. Marker, 
62 Fed. 139, 10 CCA 306, 25 LRA 33; 
McClellan: v. Pyeatt, 50 Fed. 686, 1 
CCA 613. 

Colo.—Ruby Chief Min., etec., Co. 
v. Prentice, 25 Colo. 4, 52 P 210; Mar- 
tin v. Hazzard Powder Co., 2 Colo. 


596. And see Harris v. McReynolds, 
10 Colo. A. 532, 51 P 1016 (holding 
that, where instructions are given 
orally, an assignment that “the court 
erred in giving . . . instruction 
number and ——” will be ig- 
nored on appeal). 

Ga.—Atlantic Cons. St. R. Co. v. 


Beauchamp, 93 Ga. 6, 19 SE 24. 
Kan.—Lancashire Ins. Co. v. Mur- 

phy, 10 Kan. A. 251, 62 P 729; Leaven- 

worth v. Duffy, 10 Kan. A. 124, 62 P 


433. . 

Mich.—Baylis v. Stout, 49 Mich. 
215, 13 NW 521. 

Okl.—Dunlap v. Fowlers, 21 Okl. 


600, 96 P 648 (construing United 
States Court of Appeals Rule No. 13). 

Pa.—Merritt v. Poli, 236 Pa. 170, 
84 A 683; Morgan v. Gamble, 230 Pa. 
165, 79 A 410; Haley v. American 
Agriculture Chemical Co., 224 Pa. 
316, 73 A 557; Wirsing v. Smith, 222 
Pa. 8; 70 A 906 (holding that an as- 
signment of error that “the court 
erred in charging the jury as fol- 
lows, special attention being directed 
to those portions of the charge in- 
closed in brackets,’ and then quoting 
the whole charge, is not in proper 
form); Murtland v. English, 214 Pa. 
325, 63 A 882, 112 AmSR_ 747, 6 Ann 
Cas 339; Crawford v. McKinney, 165 
Pa. 605, 30 A 1045; Irvin v. Kutruff, 
152 Pa. 609, 25 A 796; Genesee-Fork 
Imp. Co. v. Ives, 144 Pa. 114, 22 A 
887, 13 LRA 427; Trout v. Hollings- 
worth, 4 Walk. 456; Little v. Fearon, 
49 Pa. Super. 634; Sipps v. Pusey, 49 
Pa. Super. 326 (holding that an as- 
signment of error that “the learned 
judge erred in directing a verdict for 
the defendant” violates the rule of 
this court that when error is as- 
signed to a charge the part referred 
to “must be quoted ipsissimis verbis 
5 and the parts of the charge 
assigned as error shall be inclosed in 
brackets’); Mitchell v. Edeburn, 37 
Pa. Super. 


(3) Identifying, Setting Out, or Quot- 
In a number of jurisdictions the 
rules of court expressly require the assignment of 
error to quote or set out in totidem verbis the in- 
structions, the giving or refusing of which is al- 
leged to be error.*® And independently of any stat- 


223 (holding that, where’ 
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(4) Stating Reasons Why Instructions 


There is some difference of opinion 


as to whether, in addition to specifying the instruce- 


the whole of the charge is assigned 
as error, the whole charge must be 
quoted in the assignment); Patton 
vy. Allegheny LL. & 27 Co.j\0386. Pai 
Super. 298; Patton v. Allegheny L. & 
T. Co., 36 Pa. Super. 296; Kinsella 
v. Allegheny L. & T. Co., 36 Pa. Su- 
per. 295; Ludwig Piano Co. v. Browne, 
33. Pa. Super. 81; Reading Co. v. 
Seip, 30 Pa. Super. 330; Dotterer v. 
Scott, 29, Pa. Super. 553; Mitchell v. 
Jodon, 22 Pa. Super. 304; Com. v. 
Houghton, 22 Pa. Super. 52; Fry v. 
Flick, 10 Pa. Super. 362, 44 WklyNC 
198; May v. Troutman, 4 Pa. Super. 
42, 40 WklyNC 63. 2 

[a] . Under the Pennsylvania rules 
of court the assignment must quote 
both the point and answer.—(i) An 
assignment which quotes the answer 
to a point but not the point itself, or 
vice versa, will not be considered. 
William M. Roylance Co. v. Descalzi, 
243 Pa. 180, 90 A 55; Morgan v. Gam- 
ble, 230 Pa. 165, 79 A 410; Hall vy. 
Phillips, 164 Pa. 494, 30 A 353; Irvin 
v.| Kutruff,;, 152) Pa,1609, 25 A “796: 
Moore v. Robison, 47 Pa. Super. 72; 
B. F. Lee Co. v. Sherman, 43 Pa, 
Super. 560; B. F. Lee Co. v. Sher- 
man, 43 Pa. Super. 557; Simpson v. 
Carroll, 41 Pa. Super. 343; Dotterer v. 
Scott, 29 Pa. Super. 553. (2) It has 
further been held that assignments 
of error to answers to points are in- 
sufficient if they do not include in 
them the ruling of the court and the 
exception thereto. Jackson v. Jack- 
son, 49 Pa. Super. 18. 

[b] .An assignment of error which 
misquotes the charge (1) violates the 
rule in regard to assignments totidem 
verbis (Shannon vy. Cohlhepp, 37 Pa. 
Super. 241), (2) and will not be con- 
sidered (Irons v. Snyder, 49 Pa. Su- 
per. 522). ; 

{c] A reference to.instructions by 
number as shown in bill of exceptions 
does not satisfy the requirements of 
a rule of court which requires in- 
structions to be set out verbatim. 
Gallot v. U. S., 87 Fed. 446, 31 CCA 44. 

{d] Pointing out questions of fact 
submitted to jury.—An asignment 
that the court erred in submitting to 
the jury a question of fact about 
which there was no evidence, with- 
out specifying what the question was, 
will not be considered. Sweeney v. 
Ten Mile Oil, etc., Co., 130 Pa. 193, 18 
A 612. 

69. Childs v. Ponder, 117 Ga. 553, 
43 SE 986 (where it was held that 
an assignment of error that the court 
erred in refusing a written request 
of plaintiffs to charge the jury was 
jnsufficient, where it failed to set 
out either literally or in substance 
the contents of the request); Baylis 
v. Stout, 49 Mich. 215, 13 NW 521; 
Chicago Guaranty Fund Ll. Soc. vy. 
Ford, 104 Tenn. 533, 58 SW 239; Funk 
v. Miller, (Tex. Civ. A.) 142 SW 24; 
Southern Pine Lumber Co. v. Arnold, 
(Tex. Civ. A.) 139 SW 1167 [den reh 
(Givi AL) <i39etSiW, 917i Knish: 
Durham, (Tex. Civ. A.) 136 SW 591; 
St. Louis, ete. R. Co. v. Laws, (Tex. 
Civ. A.) 61 SW 498; Mansfield v. 
Neese, 21 Tex. Civ. A. 584, 54 SW 
370. And see as sustaining this view 


-quote is fatally defective. 


tion, the giving or refusing of which is complained 
of, it is further necessary for the assignment to 
show of what the error consists. 
large measure at least, to the difference in the word- 
ing of the statutes and rules of court. In a number 
of jurisdictions it has been held necessary to show 


This is due, in a 


supra § 1525 (where it is said: ‘The 
portion of the charge complained of 
or the instructions, the giving or re- 
fusing of which is claimed to be er- 
ror should be distinctly designated or 
pointed out’’). 

[a] Specification held sufficient.— 
(1) An assignment of error that the 
court erred in refusing to give “spe- 
cial instruction No. 1, requested by 
the defendant, as follows,” followed 
by a quotation of the instruction, is 
sufficient. Nunn v. Veale, (Tex. Civ. 
A.) 149 SW 758. (2) Where an as- 
signmentsof error, in refusing a re- 
aquest to charge, states the substance 
of the requested instruction, it is suf- 
ficient, although portions of the in- 
struction which make no substantial 
addition thereto are not quoted in the 
assignment. Galveston, ete., R. Co. 
v. Lynes, (Tex: Civ. A:) 65°SW 1119. 

[b] Incorrect quotation.—An as- 
signment of error complaining of a 
charge which it does not correctly 
Ferguson 
v. Morrison, 43 Tex. Civ. A. 396, 95 
SW 1091. 

[c] Rule in Utah.—While, to pre- 
sent properly for review the giving 
of an instruction, the precise lan- 
guage given must be set out, that is 
unnecessary where the assignment is 
based on the refusal of the trial 
court to charge as requested, it be- 
ing sufficient to refer to the request 
refused by number. ‘It is not nec- 
essary to set forth the request at 
large in the exceptions or assign- 
ments of error as contended for by 
counsel for respondent, but this may 
be done in the printed abstract or in 
counsel’s brief. While it is true that 
in order to properly present to this 
court for review an instruction given 


ute or rule of court it is very generally held neces- 
sary that the instructions, the giving or refusal of 
which is assigned as error, should be set out in the 
assignment,®® although in a few jurisdictions it has 
been held sufficient to refer to the instructions by 


by the court, which is claimed to be 


erroneous, it is ordinarily necessary 
to set forth the precise language of 
the charge that is claimed to be er- 
roneous, yet such is not the case 
where an exception is taken to a re- 
fusal to charge as requested. The 
reason for the rule is obvious. When 
the trial court charges the jury, any 
defect or omission or misstatement 
of the law should be clearly pointed 
out to that court, so that it may be 
corrected before the jury has passed 
on the case. Where it is contended, 
therefore, that only a portion of a 
paragraph is faulty, the particular 
portion must be pointed out in the 
trial court by the party excepting, so 
that the court may know just what 
is excepted to. If this be not done, 
the trial court has no means of 
knowing to what point or matter or 
thing the exception is directed, and 
hence is unable to supply an omis- 
sion or to correct an incorrect state- 
ment of the law. The rule is in- 
tended to aid the trial courts in cor- 
recting erroneous statements of the 
law, and in supplying omissions in 


instructions, and if strictly enforced © 


will tend to correct many errors that 
otherwise would go undetected.” 
luindsay Land, ete, Co. v. Smart 
Land, ete., Co., 48 Utah 554, 561, 137 


P 837 
70. See supra text and note 66. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1527-1528] 


why the ruling complained of is erroneous.”* 
the other hand, it has been held in some jurisdic- 
tions, where this question has been directly raised, 
that it is not necessary to state such reasons.”? 

(5) Illustrations of Defective Assign- 
ments—(a) Not Relating to Objections Urged. The 
general rule heretofore laid down, that assigning 
error to one ruling or decision raises no question as 
to the correctness of another,’* applies in cases 
where it is sought to reverse a judgment for al- 
leged error in giving or refusing instructions.’ 
Thus objections to instructions given are not raised 
by an assignment of error that the finding of the 
jury is contrary to the law and the evidence,’® 
or that the verdict is contrary to law."® 
ment that the court erred in refusing requested 
instructions does not raise the question of the in- 


[§ 1528] 


71. U. S.—Lucas v. Brooks, 18 
Wall. 436, 21 L. ed. 779; Union Cas- 
ualty, etc., Co. v. Schwerin, 80 Fed. 
638, 26 CCA 45; Newman y. Virginia, 
etc., Steel, etc., Co., 80 Fed. 228, 25 
CCA 382. 

Ariz.—De Amado y. Friedman, 11 
Ariz. 56, 89 P 588 (by express pro- 
visions of rule of court). 


Cal.—Dale vy. Purvis, 78 Cal. 113, 
20 P 296. 
Ga.—Enright v. Atlanta, 78 Ga. 


288; Georgia R. Co. v. Olds, 77 Ga. 
673; J. L. Betts Co. v. Mims, 14 Ga. 
A. 786, 82 SE 474. 

1ll.— Chicago, ete., R. Co. v. Amer- 
ican Strawboard Co., 190 Ill, 268, 60 
NE 518; Haiek v. American Car, etc., 
Co., 155 Ill. A. 261; Reardon v. Smith, 
72 Til. A. 674, 

Ind.—Inland Steel Co. v. Smith, 168 
Ind. 245, 80 NE 5388. 


oy Haters Waal v. Berkshire, (A.) 62 
‘ Mo.—Hume vy. Hale, 146 Mo. A. 


659, 125 SW 871. 

Nebr.—Albion Milling Co. v. Weep- 
‘ing Water First Nat. Bank, 64 Nebr. 
116,89 NW 688. 

N. J.—Benz v. Central R. Co., 82 N. 
Dele ieoe, A Ast Pati 83°N. "3.2. 
780, 85 A 1134]. 

Or.—Johnson v. Fanno, 23 Or. 514, 
SLi 396; 

Ss. D.—Hedlun v. Holy Terror Min. 
Co., 16 S: D.. 261, 92 NW 31. 

72. Denver, etc., R. Co. v. Young, 
80 Colo. 349, 354,70 P 689 (where it 
was said: “It would neither be prac- 
ticable nor desirable to specify in an 
assignment of error, in detail, the 
particular defects relied upon in sup- 
port of the asignment’’); Farmers’ 
Sav. Bank v. Wilka, 102 Iowa 315, 71 
NW 200; Hammer v. Chicago, etc., 
R. Co., 70 Towa 623, 25 NW 246; 
Schaefert v. Chicago, ete, R. Co., 62 
Iowa 624, 17 NW 898; Clark v. Ralls, 
50 Iowa 275. 

[a] In Texas (1) the rule has 
been definitely settled by the su- 
preme court of Texas that an assign- 
ment of error is sufficient, if so spe- 
cific as to enable the court to see 
that a particular ruling is complained 
of, although it does not state the 
grounds on which the ruling is 
claimed to be erroneous. “The rea- 
sons by which allegations of error 
are sought to be sustained find their 
proper place in the _ propositions, 
statements, and authorities required 
to be set forth in the brief, under 
and in support of the respective as- 
signments.” Clarendon Land Inv., 
ete., Co. v. McClelland, 86 Tex. 179, 

192, 23 SW 1100, 22 LRA105. (2) And, 
while there is one decision of the 
court of civil appeals to the contrary 
(Robertson v. Coates, 1 Tex. Civ. A. 
664, 20 SW 875), (3) other decisions 
of that court, in which the question 
has been directly passed on, are in 
line with the decision of the supreme 
court (Haight v. Turner, 44 Tex. Civ. 
A. 595, 99 SW 196; Davis v. Mis- 
souri, fetes, “RR, Co, ‘17 (Tex. Civ. A’ 
199, 43 SW 44, where it was held 


et 
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On 


structions.?® 


An assign- 


that if appellant has assigned a rea- 
son why an instruction complained 
of is erroneous, he is not confined to 
that reason in arguing, because the 
reason assigned is not an essential 
part of the assignment; Gulf, ete., 
R. Co. v. Rainey, (Tex. Civ. A.) 24 
SW 654). 

73. See supra § 1506. 

74. Hansen y. Gaar, 68 Minn. 68, 
70 NW 853; Mixon v. Miles, 92 Tex, 
318, 47 SW 966; Williamson v. Pow- 
ell, (Tex. Civ. A.) 140 SW 359; South- 
ern Tel., ete., Co. y., Evans, 54 Tex. 
Civ. A. 63, 116 SW 418; Laughlin v. 
Schnitzer, (Tex. Civ. A.) 106 SW 
908; Houston, ete., R. Co. v. Fanning, 
40 Tex. Civ. A. 422, 91 SW 344; Cole- 
man v. Waxahachie First Nat. Bank, 
(Tex. Civ. A.) 64 SW 93; Southerland 
Ve Mexas Mevcr at. OO.) CLexse@lVva A) 


40 SW 193. And see cases infra this 
section. 
[a] Express allegation of ground 


of error bars inquiry into error upon 
other grounds. Faubion v. Western 
Union Tel. Co., 36 Tex. Civ. A. 98, 81 
SW 56. 

75. Sweeney v. Ten Mile Oil Co., 
130 7Pa; 193,. 18 ‘A 612; “Kilgore v. 
Jordan, 17 Tex. 341. 

76. Drexel v. Daniels, 49 Nebr. 99, 
6SeaN VW? ake 99s 22 Rote Oil, tete.. Coy, 
Winn, 27 Okl. 22, 110 P 652. 

77. Manchester 
soc. v. Allee, 81 N. J. L. 605, 80 
AN466 [rev SO Ne idl) Ware 85) - 676, vA: 


1012]. 

Walker vy. Metropolitan St. R. 
Cor MGRexcg, Clvae cA.) ML olen Swarr alas 
Crosby v. Ardoin, (Tex. Civ. A.) 145 
SW 709; Texas, etc., R. Co. v. Brow- 
der, (Tex. Civ. A.) 144 SW 1046; 
Southwestern Portland Cement Co. v. 
McBrayer, (Tex. Civ. A.) 140 SW 
388; Clevenger v. Blount, (Tex. Civ. 
A.) 114 SW 868; Laughman v. Sun 
Pipe Line Co., 52 Tex. Civ. A. 485, 
114 SW 451; Hess v. Webb, (Tex. 
Civ. A.) 118 SW 618; Metcalfe v. 
Lowenstein, 35 Tex. Civ. A. 619, 81 
SW 362 (holding that the compiaint 
that the court should have submitted 
the issue suggested in an improperly 
requested charge, to be considered on 
appeal, should be specifically made by 
assignment of error); Parlin, ete., Co. 
v. Miller, 25 Tex. Civ. A. 1890, 60 SW 
881; McKinnon v. Carson, 35 Utah 
180, 99 P 660. To same effect Wich- 
ita Falls Compress Co. v. Moody, 
(Tex. Civ. A.) 154 SW 1032. 


79. Barlow v. Emmert, 10 Kan. 
358. 
80. Atlantic Coast Line R. Co. v. 


Williams, 120 Ga. 1042, 48 SE 404; 
Wood v. Collins, 111 Ga. 32, 36 SE 
423; Lucas v. State, 110 Ga. 756, 36 


SE 87; Davis v. Hilbourn, 41 Nebr.. 


35, 59 NW 379. 

81. Galveston, etc.; R. Co. v. Bur- 
nett, (Tex. Civ. A.)_37 SW 779. 

82. See cases infra this note. 

{a] Other illustrations.—(1) Anas- 
signment of error, averring generally 
that the court erred in instructing 
the jury to add damages for delay, is 


| afford a basis for relief. 


[30.J3.] 1879 


accuracy of a statement made by the court in re- 
fusing to charge,’? or that, in view of the requested 
instruction,. although itself erroneous, the court 
should have given another and proper charge.7® An 
assignment of error in the giving of instructions 
raises no question for review as to refusal of in- 
An objection to a failure to instruct 
upon the law of the case is not raised by an as- 
signment that the court erred in giving such in- 
structions as were given, such instructions, upon the 
subjects to which they relate, being correct.®° 
an assignment that the court erred in refusing an 
instruction because it was embraced in a charge 
already given, the correctness of the charge given 
cannot be considered.** 
principle are set out in the notes hereto.®? 
ever, it has been held that, where a ease is dis- 


On 


Other illustrations of the 
How- 


order reducing the judgment to an 
amount thought sufficient to correct 
an erroneous instruction authorizing 
additional damages for delay. Wit- 
mar v. Bessemer, etc., R. Co., 241 Pa. 
112, 88 A 314. (2) Where an assign- 
ment of error to an instruction on 
the measure of damages related sole- 
ly to the sufficiency of the evidence 
to warrant the instruction, it was 
not sufficient to authorize a review 
of an objection that it did not cor- 
rectly state the measure of damages. 
Meyer v. Standard Tel. Co., (lowa) 
92 NW-.720. (3) Where the refusal 
to give a request to charge is justi- 
fied, but the court, in connection with 
such refusal, instructs the jury that 
a certain fact exists which is not 
shown by the evidence, and error is 
assigned only on the refusal to give 
the request, the erroneous instruc- 
tion, although prejudicial, does not 
Schmittdiel 
v. Moore, 101 Mich. 590, 60 NW 279. 
(4) Where the admission of evidence 
is assigned as error, the court can- 
not consider an error alleged in the 
charge relating to such _ evidence 
where that portion of the charge has 
not been assigned as error. McCar- 
thy v. Philadelphia, etc., R. Co., 211 
Pa. 193, 60 A 778. (5) On an assign- 
ment that the court erred in submit- 
ting a certain issue of fact, error in 
instructing as to the law on the is- 
sue so submitted cannot be consid- 
ered. Galveston, ete.. R. Co. v. Bur- 
nett; (Tex. Civ. A.) 37° SW 779. C6) 
An assignment of error that the court 
erred in submitting to the jury, as a 
basis of recovery, failure te deliver 
the second of two telegrams does not 
raise the question whether it erred 
in not restricting the extent of recov- 
ery. Western Union Tei. Co. v. Ride- 
nour, 35 Tex. Civ. A. 574, 80 SW 1030. 
(7) Where an assignment expressly 
alleges a charge to be erroneous on a 
certain ground, the question as_ to 
whether it is erroneous on another 
ground will not be considered. Fau- 
bion v.. Western Union Tel. Co., 36 
Tex. Civ. A. 98, 81 SW 56. (8) An as- 
signment that the court erred in not 
presenting to the jury the issue of 
assumption of risk, which omission 
was called to the attention of the 
court by special instructions specifi- 
cally referred to, is not an assign- 
ment -on the refusal to give those 
charges. Houston, etc., R. Co. v. 
Fanning, 40 Tex. 422, 91 SW 344. (9) 
Assignments of error, alleging sepa- 
rately in general terms that the court 
erred in giving instructions relating 
to contributory negligence, were not 
sufficient to support propositions in 
the brief that the instructions were 
contradictory or calculated to give 
undue prominence to the issue. 
Reeves v. Galveston, ete., R. Co., 44 
Tex. Civ. A. 352, 98 SW 929. (10) An 
assignment of error, on the ground of 
failure to instruct as to the legal 
effect of evidence tending to show 
that defendant had disputed the 


insufficient to present for review aniclaims of plaintiff is inadequate to 
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posed of by a peremptory instruction, an assign- 
ment that the court erred in giving it brings the 
entire case up for review, and permits arguments 
on such exception to be made for the first time on 
appeal.®* And, although the specific objection to a 
charge urged in the assignment of error is unten- 
able, yet, the portion of the charge objected to being 
definitely pointed out in the assignment, it is the 
eourt’s duty to consider other errors in the charge 
suggested thereby.** 

[§ 1529] (b) Selecting Single Sentence or De- 
tached Portion of Charge. Assignments of error to 
the giving or refusal of instructions should be self- 
explanatory and self-sustaining,®® and in consequence 
an assignment of error which fails to embody an en- 
tire proposition, and sets forth merely a detached 
portion or a single sentence of the charge and im- 
putes error thereto is fatally defective, and will not 
be considered.*® It has been said that it is unfair 
to the trial judge to select a single sentence from 
the body of his charge and sever it from the con- 
text and undertake to construe it without regard 
to the remainder of the charge.®? 

[§ 1530] (c) Too General. The following as- 
signments have been held too general to require 
consideration: That the court erred in its charge to 
the jury,®® or in failing to charge as requested ;*° 


raise the point that payment upon a 
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[$§ 1528-1530 


that ‘‘the court erred in failing to instruct the jury 
as to the law of the case;’’ °° that the instructions 
were too favorable to the successful party;°* that 
the charge as a whole was argumentative and un- 
duly emphasized the contention of one ofthe par- 
ties;°? that the charge was not ‘‘sound abstract 
law;’’88 that the charge was misleading ;°* that the 
charge was inapplicable to the facts and mislead- 
ing;®> that the charge did not correctly state the 
contention: of the parties, nor the issues, the con- 
tentions or the issues not being specified;°® ‘‘that 
the court ‘omitted any instruction as to the legal 
nature of fraud, and its indicia and cireum- 
stances;’ ’’®? that certain instructions were conflict-— 
ing;°> that ‘‘defendant excepted to the charge as 
given upon the first and second issues;’’ ‘‘that 
the charge as a whole was illegal, in failing and. 
omitting to state all the issues involved in the 
ease;’’? that instructions were not authorized and 
were otherwise illegal;? that the court erred in its. 
charge ‘‘because it charges the law in the abstract, 
and does not apply it to the facts of the case;’’* 
that ‘‘the court erred in its charge in giving an 
incorrect measure of damages;’’* ‘‘that the court 
failed to charge the jury the law applicable to the- 
facts and pleadings in this ecase;’” that the in- 


disputed claim within six years be- 
fore the bringing of the action would 
not suspend the running of the stat- 
ute of limitations. Decker v. Mann, 
80 Conn. 86, 66 A 884. 

83. Illinois Cent. R. Co. v. State, 
94 Miss. 759, 48 S 561. 

84. Kansas City Southern R. Co. 
v. Williams, (Tex. Civ. A.) 111 SW 
196. 

S520 Slavin, vaekoutrutt,. Loe wean 609; 
25 A 796; Cox v. Wilson, 25 Pa. Super. 
635. 

86. Cox v. Farmers’ Mut. F. Ins. 
Co., 133 Ga. 175, 65 SE 409; Irvin v. 
Kutruff, 152 Pa. 609, 25 A 796; Lesh- 
er v. Youse, 52 Pa. Super. 383; Simp- 
son v. Carroll, 41 Pa. Super. 343; 
Ludwig Piano Co. v. Browne, 33 Pa. 
Super. 81; Mapes v. Pittsburg Pro- 
vision, ete. Co. 31 Pa. Super. 453; 
Cox v. Wilson, 25 Pa. Super. 635; 
Blank v. Barnhart, 17 Pa. Super. 214; 
Russell v. Pittsburg, ete, R. Co., 17 
Pa. Super. 195; Springer v. Stiver, 16 
Pa. Super. 184; Brinton v. Walker, 
15 Pa. Super. 449. See also Boswell 
v. Gillen, 131 Ga. 310, 62 SE 187 
(holding that an assignment of error 
on an excerpt from a charge, where 
the quoted excerpt is only a frag- 
ment of a sentence, that if the jury 
should find certain facts without 
stating their legal effect, and con- 
cluding with the abbreviation, ‘“‘etc.,” 
is too indefinite to present any 
question for adjudication); Finch v. 
Karste, 97 Mich. 20, 56 NW 123. 

[a] Ilustration.—When the error 
specified was that the judge charged 
that a certain line of survey was not 
run on the ground, for which he had 
no warrant, yet upon reading the 
entire charge as a whole it appeared 
that the language complained of was 
not intended to convey that meaning, 
but in other parts of the charge and 
in answer to the points the judge 
left it to the jury to decide as to 
whether the line was or was not 
run upon the ground, the specifica- 
tion of error would not be con- 


sidered. Irvin v. Kutruff, 152 Pa. 609, 
25 A 796. 
87. Russel v. Pittsburgh, etc., R. 


CohwLi)-ka... Supers: 1955 
Walker, 15 Pa. Super. 449. 
gs. U. S.—Hart v. Bowen, 86 Fed. 
Siete CARS LU: 
Colo.—Thunborg v. Pueblo, 45 Colo. 
Sous LOLeb 399, 
Conn.—Cordner v. Hall, 84 Conn. 


Brinton v. 


Columbus, 80 Conn. 212, 67 A 510, 125 
AmSR 116, 11 AnnCas 568; In re An- 
derson, 79 Conn. 535, 66 A. 7. 


Ill—Sample y.. Chicago, ete. R. 
Co., 233 Ill. 564, 84 NE 648 [aff 138 
Ins AY 95s, Ludwis pwnd. ees sEbucl 
Malting Co., 46 Ill. A. 494. 


Iowa.—Larson vy. Thoma, 143 Iowa 
338, 21 NW 1059. ‘ 
oe ek v. Armstrong, 5 KyL 
51. 

Mich.—Weston v. Dunn, 168 Mich. 
563, 135 NW 316; Van Leuvan vy. Ann 
dee R. Co., 167 Mich. 355, 1832 NW 

Minn.—Pope v. Wisconsin Cent. R. 
Co., 112 Minn, 112, 127 NW 436;. Car- 
penter v. Eastern R. Co., 67 Minn. 
188, 69 NW 720. 

N. C.—Carson vy. Norfolk, ete, R. 
Co., 128 N.C. 95,738.SE 287. 

Pa.—Cramer v. Carlisle Bank, 2 
Grant. 267. 

Tex.—Low v. Tandy, 70 Tex. 745, 
8 SW 620; Clements vy. Hearne, 45 
Tex. 415; International, etc., R. Co. 
v. Biles, 56 Tex. Civ. A. 193, 120 Sw 
952; Deware v. Wichita Valley Mill, 
oe Co., 17 Dex. Cive Ay 394, 43 ‘Siw, 
1047. 


Wis.—Flannigan v. Stauss, 131 
Wis. 94, 111 NW 216. 
See Demmons vy. Booker, 128 Ga. 


83, 57 SEH 108 (holding that where 
exception is taken to a charge, but 
no error is assigned thereon save that 
the court erred in so charging, and 
such charge states a proposition of 
law abstractly correct, the court will 
not consider whether it is applicable 
to the case). 

s9. Nowsky v. Siedlecki, 83 Conn. 
109, 75 A 1385; Decker v. Mann, 80 
Conn. 86, 66 A 884; Sanger v. Crad- 
dock, (Tex.) 2 SW 196; Norfolk, etc.. 
R. Co. v. Perrow, 101 Va. 345, 43 SE 
614. To same effect Wallach v. Mac- 
Barland, 34) App. GD: 1€)) e302 See 
also District of Columbia v. Robin- 
son, 14 App. (D. C.) 512 [aff 180 U. 
Ss, .92,: 21. SCt 283, 45 duo ed. 440] 
(holding that an assignment that 
“the court erred in refusing to grant 
defendant’s third prayer as asked, 
and giving it to the jury as modified,” 
is insufficient). 

90. Smith v. Western Union Tel. 
Co., 80 Nebr. 395, 114 NW 288. 

91. Larson v. Thoma, 143 Iowa 
338, 121 NW 1059; Wood y. Scho- 
macker Piano Forte Mfg. Co., 22 Pa. 
Super. 138. 


92. Hicks v. Mozley, 12 é A 
661, 78 SE 133. % seis 
93. Miller y. Freeman, (Tex. Civ. 


A.) 127 SW 302. 

94. Riddle v. Sheppard, 119 Ga. 
930, 47 SE 201; Udderzook v. Harris, 
140 Pa. 236, 21 A 395s Lesher vy, 
Youse, 52 Pa. Super. 383. To same 
effect’ Snyder v. Patton, ete., Co} 
143 Mich. 350, 106 NW 1106. 

95. Tarver v. Deppen, 132 Ga. 798, 
65 SE 177, 24 LRANS 1161. 

96. Seaboard Air Line Co. v. Ran- 
dolph, 186 Ga. 505, 71 SE 887. 

97. Spence v. Morrow, 128 Ga. 
722, 58 SE 356. 

98. Renfrew v. Goodfellow, 162 
Mo. A. 333, 141 SW 1153; Galveston, 
ete. R. Co. v. Averill, (Tex. Ciy. A.) 
136 SW 98; Stone v. Stitt, 56 Tex. 
Civ. A. 465, 121 SW 187; Galveston, 
ete,, IR Co, ver Curries), (Rexs Civ wae 
91 SW 1100 [rev on other grounds 
100) Mex. 136.5 9.6 (SW 10782 Wnts ee 
NS 367]; Shoemaker v. Bryant Lum- 
per gaa Mill Co., 27 Wash. 637, 68 


99. Taylor v. Albemarle Steam 
Nav. Co., 105 N. C. 484, 10 SE 897. ~ 

1. Carter v. Dixon, 69 Ga. 82. 
See also Tarver v. Deppen, 132 Ga. 
798, 65 SE 177, 24 LRANS 1161 (hold- 
ing that an assignment that the court 
failed to charge on all the material 
issues is too general where it does 
not specify all the issues on which 
the court failed to charge); Jackson 
v. Ayden Lumber Co., 158 N. C. 317, 
74 SE 350 (holding insufficient an. 
assignment that the court failed to 
state the evidence given in the case,. 
and to declare and explain the law 
arising thereon). 

2. Mallock v. Kicklighter, 10 Ga. 
A. 605, «73 SE 1078. 

8. Holman v. Herscher, (Tex.) 16° 
SW 984. See also Davis v. Keen, 142 
N. C. 496, 55 SE 359 (holding insuffi-. 
cient an assignment “that the court. 
failed to state in a plain and correct | 
manner the evidence in the case and. 
to declare and explain the law aris-- 
ing thereon’’). ; 

4. Sanger v. Craddock, (Tex.) 2, 
Sw 196. 

5., .Gross, 'v.. Hays, 73 Tex 515, 11 
SW 523. See also Illinois Cent. R. 
Co. v. Jernigan, 198 Ill. 297, 65 NE 
88 [aff 101 Ill. A. 1] (holding insuffi- 
cient an assignment that instruc-. 
tions refused embodied principles af 
law applicable to the case and not 
covered by other instructions given). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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struction was not warranted by the evidence;® that 
the instructions did not fully cover the case made 
by the declaration and proof; ‘‘errors of law oc- 
‘“misdirection 
charge;’’® that, the whole charge is ‘‘quite incon- 
sistent and an inadequate presentation of the case 
as to the character of the evidence and measure of 
_damages;’’!° and that the charge was erroneous in 
respect of the measure of damages and in allow- 
ing the jury to consider elements of damages as 


curring at the trial;’’§ 


to which there was no evidence.'! 


[§ 1531] h. Findings of Fact and Conclusions 


6. Sage v. Tucker, 51 Mo. A. 336; 
iles v. Hunter, 103 N. C. 194, 9 SE 
7. Whelan v. Georgia Midland, 


etc., R. Co., 84 Ga. 506, 10 SEH 1091. 
8. Hastings, etce., R. Co. v. Ingalls, 
15 Nebr. 123, 16 NW 7632. 
9. Everett v. Williamson, 107 N. 
C. 204, 12 SE 187; McKinnon v. Mor- 
rison, 104 N. C. 354, 10 SE 513. 


10. Craig v. Shippensburg, 11 Pa. 
Super. 490. 
11. Freeman v. Puckett, 56 Tex. 


Civ. A. 126, 120 SW 514. 

12. See supra § 1504. 

18. Ariz.—Andrade v. Andrade, 14 
Ariz. 379, 128 P 813; Daniel v. Galla- 
gher, 11 Ariz. 151, 89 P 412; Wiser v. 
Gawler) 7. Arizw163, 62, P1695 [aft 
189 U.S. 260, 23 SCt 624, 47 L. ed. 
802]. 

Guhl “Cpate v. Crafton Water Co., 
141 Cal. 178, 74 P 762; Stuart v. Lord, 
"138 Cal. 672, 72 P 142. : 

Colo.—Goldberger v. Leibowitz, 42 
Colo. 99, 93 P 1108. 

Conn.—Farrell v. Eastern Mach. 
Co., 77 Conn. 484, 59 A 611, 107 Am 
SR 45, 68 LRA 239. 

Ga.—Taylor v. Wright, 132 Ga. 
586, 64 SE 656; Nugent v. Watkins, 
129 Ga. 382, 58 SE 888; Smith v. Mar- 
shall, 127 Ga. 374, 56 SE 416. 

Tll.—Coverdale v. Royal Arcanum, 
199 Ill. 649, 65 NE 345, 193 Ill. 91, 
61 NE 915 [rev 93 Ill. A. 373]. 

Ind.—Rateliff v. Everman, 87 Ind. 
446; Kahn v. Gavit, 23 Ind. A. 274, 
55 NE 268. 

Mich.—Union Tel. Co. v. Ingersoll, 
178 Mich. 187, 144 NW 560, 52 LRA 
NS 713; White v. Schaberg, 131 Mich. 
319, 91 NW 168 (holding that, where 
error is assigned on the finding that 
judgment should be entered for plain- 
tiff, the question as to whether plain- 
tiff is, on the findings, entitled to 
judgement is sufficiently raised). 

Minn.—Prosser v. Manley, 
Minn. 448, 142 NW 876. ) 

N. D.—Brynjolfson_v. Thingvalla 
Tp., 8 N. D. 106, 77 NW 284 (holding 
that assignments of error, to be suf- 
ficiently specific, within Rule No. 12, 
must specify wherein a_ finding of 
fact is defective or wherein a conclu- 
sion of law is against the law and 

e evidence). E 
A alee pe v. Hunn, 231 Pa. 245, 
80 A 527; Conneaut Lake Ice Co. v. 
Quigley, 225 Pa. 605, 74 A 648; Ken- 
worthy v. Equitable Trust 035. .2L5 
Pa. 286, 67 A 469 (holding that as- 
signments of error setting. forth con- 
clusions of law below, without giv- 
ing the language, are bad). 

S$. D.—Jensen v. Griffin, 32 S. D. 
613, 144 NW 119, 50 LRANS 1128 
(holding /that assignments of error 
which referred by number to the 
“eonelusion” excepted to, and which 
were followed by a purported copy of 
such conclusion, were sufficient, al- 
though instead of copying the proper 
conclusion there was copied as a 
part of each assignment the same 
numbered “finding’’). 

Ténn.—Royston v. McCulley, (Ch. 
A.) 59 SW 725, 52 LRA 899 (holding, 
however, that, although an _ error 
assigned raised the question that the 
chancellor’s action in respect to the 
evidence is incorrect, when it is part- 
ly correct and partly otherwise, the 
court. of chancery appeals will treat 
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of Law. 


in the 


it, for the purpose of reaching con- 
clusions as to the facts, as if directed 
to the incorrect part of the ruling). 

Tex.—Rushing v. Spreen, (Civ. A.) 
142 SW 49; Best v. Kirkendall, (Civ. 
A.) 107 SW 932; Masterson v. Glaze, 
(Civ. A.) 46 SW 1048. 

Utah.—Dillon Impl. Co. v. Cleave- 
land, 32 Utah i, 88 P 670 (holding 
that an assignment of error that the 
decision is against law is sufficient 
to present the failure of the court to 
find on all the material issues for 
review on appeal); Thompson vy. 
Hays, 24 Utah 275, 67 P 670. 

[a] Where the findings are gen- 
eral and the specifications follow 
them, they are sufficient. Wise vy. 
Burton, 73 Cal. 166, 14-P 678. 

[b] A specification objecting to a 
finding which contained several prop- 
ositions, of which only one was con- 
tested, was sufficiently clear, where 
the respondent could not have been 
misled in the preparation of the 
statement which in fact contained all 
the evidence bearing on the issue. 
Craig v. Crafton Water Co., 141 Cal. 
18, V4. Pe 162. 

[c] Where the only question of 
sufficient importance to require con- 
sideration is the refusal of the trial 
court to amend a finding of fact, an 
assignment of error distinctly point- 
ing to and indicating such refusal is 
necessary to secure its consideration 
in the supreme court, and an assign- 
ment that the court erred in denying 
plaintiff's motion for a new trial is 
not sufficient to review such question. 
Owatonna v. Christianson, 83 Minn. 
52, 85 NW 909. 

[ad] Correction of findings.—(1) 
In Connecticut, although plaintiff, in- 
stead of proceeding under Gen. St. 
(1902) §§ 794-796, to have the find- 
ings of fact corrected, causes the en- 
tire evidence and rulings thereon to 
be certified as part of the record, 
pursuant to § 797, good practice re- 
quires that a correction of the find- 
ings shall be asked for in the rea- 
sons of appeal. Dennison vy. Water- 
ville Cutlery Co., 80 Conn. 596, 69 A 
1022. (2) But where the assignment 
is obviously intended to comply with 
the statute, it is sufficient if the other 
party is not misled. Boughton v. 
Boughton)..77 Conn. 7,5--58).A. 226. 13) 
Where a party appeals from any find- 
ing of fact or refusal to find, he 
should, under the act of 1897 § 10, 
assign as reasons of the appeal the 
exceptions which, under § 9, he has 
annexed to his motion to correct the 
finding, without repeating in his rea- 
sons the language of the paragraphs 
which it is desired to have added to 
or stricken from the findings. Julian 
v. Stony Creek Red Granite Co., 71 
Conn. 632, 42 A 994. 

[e] Where a judgment is based on 
findings of facts, an assignment of 
error directed against the judgment 
on the ground that it is not supported 
by the evidence raises no question as 
to the sufficiency of the evidence to 
support the findings, and presents no 
question for review. Crooks v. Har- 
mon, 29 Utah 304, 81 P 95. But see 
Schiller v. Blyth, etc., Co., 15 Wyo. 
304, 88 P 648, 8 LRANS 1167. 

[f] Where the court in a suit for 
divorce made a general finding to 
the effect that plaintiff had sustained 
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The general rule that an assignment of 
error must point out definitely and specifically the 
errors relied on’* applies to findings of fact and 
conclusions of law in a case tried by the court 
without a jury,/? and a mere general assignment of 
error that the court below erred in its findings of 
fact or conclusions of law, without setting forth 
or specifying the particular findings or exceptions 
thereto, is improper and will not be considered.14 
The same is true of the rule that each error must 
be separately and distinctly specified;1® and that 
a joint assignment of several errors is bad if it can- 


by evidence the material allegations 
of the complaint, assignments of er- 
ror that the court erred in finding 
that plaintiff was a bona fide resi- 
dent of the county in which the ac- 
tion was brought, and had been such 
for one year preceding the filing of 
the action, and in finding that de- 
fendant was guilty of willful deser- 
tion and cruelty as charged by plain- 
tiff, attacked the finding which in- 
volved the residence of plaintiff and 
the guilt of defendant. Andrade v. 
Andrade, 14 Ariz. 379, 384, 128 P 813 
(where the court said: “The gen- 
eral finding of the court necessarily 
comprehended a finding that the 
plaintiff was an actual bona fide resi- 
dent, and had been such for one year 
prior to the commencement of the 
action, that the defendant was guilty 
of willful desertion and cruelty, and 
that finding, therefore, affords a ba- 
sis a the above assignments of er- 
TOL) 

14. Condron v. Pennsylvania R. 
Co:, 2338 Pa. 197, 82 A 64 (holding 
that assignments of error in an equity 
case, which complain of findings but 
fail to show specifically that excep- 
tion was taken or, if taken, how it 
was finally disposed of, are defective 
and will be dismissed); Yerger v. 
Hunn, 231 Pa. 245, 80 A 527. : 

[a] But where exception has 
properly been taken to conclusions 
of law, a general assignment that the 
trial court erred in its conclusions of 
law will be sufficient to present to 
the reviewing court the question of 
whether the lower court so erred. 
Smith v. Davidson, 45 Ind. 396; Cru- 
zan v. Smith, 41 Ind. 288. See also 
Peterson v. Struby, 25 Ind. A. 19, 56 
NE 733, 57 NE 599. 2 

[b] Specifying finding.—An as- 
signment that ‘‘the evidence does not 
sustain the findings of fact,’ not 
specifying the finding complained of, 
as required by rule, is not sufficient. 
Union Cash Register Co. v. John, 49 
Minn. 481, 52 NW 48; Smith v. Kipp, 
49 Minn. 119, 51 NW 656. 

15. Rhode Island Locomotive 
Works v. Continental Trust Co., 108 
Fed. 5, 47 CCA 147 (holding that 
under Rule No. 11 of the circuit 
court of appeals for the sixth circuit 
[31 CCA cxlvi, 91 Fed. cxlvi], requir- 
ing assignments of error to “set out 
separately and particularly each er- 
ror aserted and intended to be urged,” 
an assignment that a circuit court 
erred in overruling “each and every 
of the several exceptions” of the ap- 
pellant to the report of a master, 
none of which are set out in the as- 
signment, is insufficient to entitle 
appellant to a review of the ruling 
upon any one of such exceptions); 
Wolverton v. Welverton, 163 Ind. 26, 
71 NE 123 (holding that where al- 
leged errors in the conclusions of law 
were not set out separately in the 
assignment of errors, separately num- 
bered and stated in the brief, under 
proper headings, with the proposi- 
tions or points relied on to support 
each separate error, together with 
the authorities to sustain them un- 
der proper headings, as required by 
Super. Ct. Rule No. 22 (55 NE v),such 
errors cannot be reviewed); Theobald 
v, Clapp, 48 Ind. A. 191, 87 NE .100; 
Kase v. Burnham, 206 Pa. 330, 55 A 
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not be sustained as to all.'® 


that fact.18 


1028; Gibson v. Pierce, (Tex. Civ. 
A.) 146 SW 983; Pecos, ete., R. Co. 
v. Ball, 51 Tex. Civ. A. 636, 114 SW 
403. See generally supra § 1502 et 


seq. 

[a] The correctness of conclusions 
of law can be contested only by prop- 
er exception to each conclusion, and 
by assigning as error in the appellate 
court that the trial court erred in 
each conclusion or that the conclu- 
sion challenged is erroneous. Wol- 
verton v. Wolverton, 163 Ind. 26, 71 
NE 123; Theobald v. Clapp, 43 Ind. 
A. 191, 87 NE 100. 

[b] Conclusions against different 
parties.—Where the court’s conclu- 
sions of law relating to separate de- 
mands -and liens against different 
parties and interests are stated as 
One conclusion, an assignment of er- 
ror joined in by all the appellants, 
with reference to such conclusion 
or conclusions, questions the suffi- 
ciency of every ruling therein. Green 
v. Brown, 146 Ind. 1, 44 NE 805. 

[c] Insufficient assignment or 
specification.— (1) In an action tried 
to the court, in which separate find- 
ings of fact and conclusions of law 
were made, an assignment in the pe- 
tition in error, that ‘‘the judgment is 
contrary to law and is not sustained 
by sufficient evidence,” is insufficient 
to call for specific review of each of 
the several conclusions of law. Mod- 
ern Woodmen of America v. Lane, 62 
Nebr. 89, 86 NW 943. (2) Under a 
Texas statute providing that all 
grounds of error not distinctly speci- 
fied shall’ be considered waived, an 
assignment of error to the conclu- 
sions of law because from the facts 
the appellee was not entitled to the 
judgment given is insufficient. Tu- 
dor v. Hodges, 71 Tex. 392, 9 SW 


443. 

{d] Sufficient specification.—(1) 
But allegations that the conclusions 
of the trial court were not justified by 
the evidence and that the court erred 
in finding facts and in refusing to 
find other facts, each of the para- 
graphs of the finding or request to 
find containing but a single question, 
is a sufficient specification of the rea- 
sons of appeal. Davidson v. Max 
Ripps Co., 85 Conn. 444, 83 A 532. 
(2) The reasons of appeal are suffi- 
ciently stated within Connecticut 
Court Rules (1899) p 94 § 13, by an 
assignment that the court erred in 
“overruling the 1st, 2d, 3d, 4th, 5th 
and 6th claims of law stated in para- 
graph 29 of the finding.’ State v. 
Hunter, 73 Conn. 435, 47 A 665. 

[fe] In Teras, (1) by rule, the 
appellant should request the district 
judge to put in writing his separate 
conclusions of law and fact and put 
them upon the record, so that the 
error may be better assigned upon 
them. If this is not done no errors 
not specified will be considered. 
Douglass v. Duncan, 66 Tex. 122, 18 
Sw 3438. (2) But this rule is not 
mandatory. Watters v. Parker, 19 
SW 1022. 

16. Kime v. Vetter, 172 Ind. 317, 
88 NE 497 (holding that a joint as- 
signment of error to the conclusions 
of law of the court is not available 
unless good as to each conclusion); 
Wolverton v. Wolverton, 163 Ind. 26, 
7t' NE 123;. Chicago, ete., R: ‘Co. v. 
State, 158 Ind. 189, 68 NE 224; May- 


For example, an as- 
signment of error that the evidence is insufficient 
to support the findings, without pointing: out the 
particular’ in which the evidence is insufficient, 
is too general to be considered,'* unless there is 
no evidence to sustain the finding and the various 
points raised have necessarily called attention to 
So, also, an assignment of error that 
the court erred in its findings or conclusions of 
law is too general,!® as is also an assignment ‘‘that 
the findings and judgment of the court are not 
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nard v. Waidlich, 156 Ind. 562, 60 NE 
348; Jones v. Mayne, 154 Ind. 400, 
55 NE 956; Hannah vy. Collins, 94 Ind. 
201; McNaught y. McAllister, 93 Ind. 
114; Miller v. Armstrong-Landon Co., 
53 Ind. A. 501, 102 NE 47; Vinall v. 
Hendricks, 33 Ind. A. 413, 71 NE 682; 
Rader v. Sheets, 26 Ind. A. 479, 59 
NE 1090. 

17. <Ariz.—Roy v. Flin, 10 Ariz. 80, 


85" Pe 7125) 
Cal.—Kyle v. Craig, 125 Cal. 107, 
57 P 791; San Francisco v. Pacific 


Bank, 89 Cal. 28, 26 P 615, 835;, Sil- 
veira v. Reese, 7 Cal. Unrep. Cas. 112, 
71 P 515; Porter v. Counts, 6 Cal. A. 
550, 92 P 655 (holding that specifica- 
tions that the trial court erred in 
finding specified facts are sufficient 
to challenge an examination of the 
evidence to determine its sufficiency 
to support the findings, under the re- 
quirement of Code Civ. Proc. 8§ 648, 
659 subd 3, that “the particulars in 
which such evidence is alleged to be 
insufficient” must be specified). 

Minn.— Prosser yv. Manley, 122 
Minn. 448, 142 NW 876. 

Mont.—Gillies v. Clarke Fork Coal 
Min. Co., 32 Mont. 320, 80 P 370; 
Thorp y. Freed, 1 Mont. 651. 

Nev.—Lamance v. Byrnes, 17 Nev. 
HITS 30-5700! 

N. C.—Green v. Castleberry, 77 N. 
COs iy. 

N. D.—Jackson v. Ellerson, 15 N. 
D. 533, 108 NW 241; Brynjolfson_v. 
aie ele Tp., 8 N. D. 106, 77 NW 
obeodan Guan v. Gibson, 18 SW 


Utah.—Van Pelt v. Park, 18 Utah 
141, 55 PB 381. 

See also supra § 1504. 

[a] This rule applies as well to 
appeals in equity cases as to appeals 
in actions at.law. Van Pelt v. Park, 
18 Utah 141,55 P 381: 

[b] But where on appeal the court 
is required to review the evidence in 
order to determine whether, as a mat- 
ter of law, a verdict was properly di- 
rected or denied, it is not necessary 
that the bill of exceptions should 
specify the particulars in which the 
evidence is insufficient. Brady v. 
Kreuger, 8 S. D. 464, 66 NW 1083, 
59 AmSR 771. 

[c] Statements of facts necessary. 
—An assignment that the evidence 
does not support the findings of fact 
will not be considered where there 
is no statement of the facts. Tar- 
rant County v. Reed, 28 Tex. Civ. A. 
425, 67 SW 785. 

[d] An assignment that the evi- 
dence does not support the findings 
does not attack the sufficiency of the 
findings to sustain the judgment. 
Tarrant County v. Reed, 28 Tex. Civ. 
A. 425, 67 SW 785. P 

[e] Finding not within issues.— 
It is not necessary to specify that 
the evidence is insufficient to support 
a finding not embraced within the is- 
sues. Fiske v. Casey, 4 Cal. Unrep. 
Cas. 558, 36 P 668. 

18. San Luis Water Co. v. Es- 
trada, 117 Cal. 168, 48 P 1075. 

19. Ariz—Main v. Main, 7 Ariz. 
149, 60 P 888. 

Colo.—Percy Cons. Min. Co. v. Hal- 
lam, 22 Colo. 233, 44 P 509. 
ce BIBAR Ga v. Ruppert, 178 Ill. 


Ind.—Smith v. Ryan, 83 Ind. 152: 


[§ 1581 


supported by the pleadings, evidence and law of — 
the case,’’?° or that the findings are incomplete — 
and erroneous.”* 1 
calling in‘ question the correctness of the findings 
is of no avail when it specifies no particular evi- 
dence,;??, and an assignment® of error which does 
not show whether it is taken to the findings of 
fact or conclusions of law is bad.?° 
of error as to a conclusion of law does not bring 
up for review the facts found upon which the 
conclusion is based;** and vice versa an assign- 


A general assignment of error 


An assignment. 


Peterson v. Struby, 25 Ind. A. 19, 56 
NE 733, 57 NE 599. 

Iowa.—Carpenter v. Chicago, etc., 
R. Co., 79 NW 393; Garrett v. Wells, 
63 Iowa 256, 18 NW 899. 3 

Minn.—Cook vy. Kittson, 68 Minn. 
474, 71 NW 670. See also Albrecht 
v. St. Paul, 56 Minn. 99, 57 NW 330. 

N. M.—wU. S. v. Rio Grande Dam, 
ete., Co., 10 N. M. 617, 65 P 276 [rev 
on other grounds 184 U. S. 416, 22 
SCt 428, 46 L. ed. 619]. 

Tex.—Falls Land, etc., Co. v. Chis- 
holm, 71 Tex. 523, 9 SW 479; Hous- 
ton, ete., R, Co. v. Hamlin Lumber 
Co., (Civ. A.) 135 SW 605; Goldstein 
v. Susholtz, 46 Tex. Civ. A. 582, 105 


SW 219. 
15 Utah 


Utah.—Mader vy. 
161,. 49° P 255. 

Wis.—Stark vy. Duhring, 140 Wis. 
521, 122 NW 1131. : 

20. Hanover F. Ins. Co. v. Shra- 
der, 11 Tex. Civ. A. 255, 31 SW 1100, 
32 SW 344. : : 

21. Wiser v. Lawler, 7 Ariz. 163, 
62 P. 695 [aff 189". UL Si 260023eSCr 
624, 47 L. ed. 802]. 

22. Dallemand vy. Swensen, 54 
Minn. 32, 55 NW 815; Moody v. 
Tschabold, 52 Minn. 51, 53 NW 1023; 
Union Cash Register Co. v. John, 49 
Minn. 481, 52 NW 48; Smith v. Kipp, 
49 Minn. 119, 51 NW 656. 

[a] In Indiana (1) an assignment 
of error “that the court erred in its 
conclusions of law on the facts - 
found” admits the correctness of the 
findings of fact. Indianapolis Nat- 
ural Gas Co. v. Pierce, 25 Ind. A. 
116, 56 NE 137. (2) Where the facts 
found by the court are substantially 
those which are alleged in the com- 
plaint, they are admitted, by such an 
assignment of error, to be _ true. 
Ashmead v. Reynolds, 134 Ind. 139, 
33 NE 763, 39 AmSR 238. 

23. Richardson v. Walton, 61 
Fed. 535, 9 CCA 604; Metropolitan 
Nat. Bank v. Rogers, 53 Fed. 776, 3 
CCA 666; Fidelity, etc., Co. v. An- 
derson, 102 Ga. 551, 28 SE 382; 
Brunswick v. Moore, 74 Ga. 409; Lytle 
v. Prescott, 57 Minn. 129, 58 NW 688. 

24 Berkey v. Rensberger, 49 Ind. 
A. 226, 96 NE 32; Hart v. Doyle, 128. 
Mich. 257, 87 NW 219 (holding that 
an assignment of error, in an action 
of trespass, that the court erred in 
entering judgment on the findings for 
plaintiff, does not raise the question 
that a finding of title by adverse 
possession does not show all the nec- 
essary element of adverse posses- 
sion); Hecock v. Van Dusen, 96 Mich. 
5738 (holding that where an assign- 
ment is made upon a finding “as a 
conclusion of law,’ such finding is 
not to be regarded as a finding of 
fact and the assignment will not 
entitle the appellant to a review of 
the facts found upon which the con- 
clusion is based); Burton v. Isaac- 
son, 122 Minn. 4838, 142 NW_ 925; 
Butler-Ryan Co. v. Silvey, 70 Minn. 
507, 73 NW 406, 510 (holding that, 
where there are numerous findings 
of fact, an assignment of error ‘that 
the decision of the court was not 
justified by the evidence, and was 
contrary to law,’’ is insufficient to 
raise the question of the correctness 
of the findings); Whitman v. Aldrich, 
(Tex. Civ. A.) 157 SW 464 (holding 
that assignments of error which do 


Taylor, 


not attack the findings of facts by 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ment of error as to the findings of fact does not- 
in conclusions of law.?° 
jurisdictions, if there is a special finding of fact 
and conclusions of law stated thereon, there must 
be an assignment of error upon the record that 
the court erred in its conclusions of law,?° and an 
assignment that the court erred ‘‘in overruling de- 
fendant’s exception to the conclusions of law stated 
upon the special finding of facts’’ does not present 
An assignment that 
the court erred in a finding will not be considered 
on appeal, where the court amended its: finding 
and there is no assignment that the amended find- 
' Findings of fact not com- 
plained of by assignments of error as unsupported 
by evidence will be considered .as correct in pass- 
ing upon other assignments of error.*? 

i. Report of Referee, Master, Auditor, 
Assignments of error to rulings on the re- 


reach errors 


any question for review.?" 


ing was erroneous.?§ 


[§ 1532] 
Ete, 


yy Sem), ga 3 rel 


APPEAL AND ERROR 


In some 


court erred in 


[§ 1533] 


port of a referee, master, auditor, ete., should point 


the court. below, but only the conclu- 
sions of law, raise only the question 
of the sufficiency of the findings to 
support the judgment). 

25. Selking v. Jones, 52 Ind. 409. 

26. Nading v. Elliott, 137 Ind. 261, 
36 NE 695; Starkey v. Starkey, 136 
Ind. 349, 86 NE 287; Hartman v. 
Aveline, 63 Ind. 344, 30 AmR 217; 
Selking v. Jones, 52 Ind. 409; State 
v. Berg, 50 Ind. 496; Lewis v. Haas, 
50 Ind. 246; Curry v. Miller, 42 Ind. 
320; Cruzan v. Smith, 41 Ind. 288; 
Montmorency Gravel Road Co. y. 
Rock, 41 Ind. 263; Burck v. Davis, 35 
Ind. A. 648, 73 NE 192. 

27. Starkey v. Starkey, 136 Ind. 
349, 36 NE 287; Welch v. Bennett, 39 
Ind. 136; Burck v. Davis, 35 Ind. A. 
648, 73 NE 192. 

{a] Special verdict.—Where the 
jury returned a special verdict, an 
assignment “that the court erred in 
its conclusions of law on the facts 
found by the jury” presented no 
question, since statements of conclu- 
sions of law upon a special verdict 
eannot properly be made. Austin v. 
Barhart, 88 Ind. 182. 

[b] Agreed case.—Where the evi- 
dence on the trial consisted of an 
agreed statement of facts, the as- 
signment, ‘the court erred in its con- 
clusions of law upon the agreed state- 
ment of facts,” presented no ques- 
tion. Of like effect was the assign- 
ment, “the court erred in rendering 
judgment upon said conclusions of 
jaw.’ Western Union Tel. Co. v. 
Frank, 85 Ind. 480. 


28. Merrill v. Miller, 28 Mont. 134, 
92 P 423. 
89, City ln. & ToCo:*v: (Sterner; 


CO: 
. Hudson, 
(holding that in view ,of the com- 
plicated character of cases referred 
to an auditor and the length of the 
resulting record, the provisions of 
Civ. Code § 4589, requiring a clear 
assignment of error, must be strict- 
ly complied with); Henslee v. Hens- 
lee, 102 Ga. 554, 27 SH 676; Smith v: 
Kunert, 17 N. D. 120, 115 NW?) 76; 


Randall v. Moody, 87 Vt. 68, 88 A 321. 
See also cases infra note 32. 

[a] Assignments held vague and 
indefinite.—(1) An assignment of er- 
ror, upon the overruling of an excep- 
tion to an auditor’s report, that “a 
number of objections to testimony 
were made on the hearing by the [par- 
ties excepting], which will be found 
py reference to the record, and no rul- 
ing at all has been made by the au- 
ditor on these objections,’ is too 
vague and indefinite to raise any dis- 
tinct question for review. Borders v. 
Vance, 134 Ga. 85, 67 SH 543. (2) An 
assignment of error that a referee 
erred in finding in favor of respon- 
dent is too vague and indefinite to 
be considered on appeal. Deindorfer 
‘a Bachmor, 12 S. D. 285, 81 NW 
297. 

31. Harper v. Raisin Fertilizer 
Co., 48 Ala. 360, 42 S 550; Smith v. 
Kunert, 17> Ni-D: ,120),041715 NW 76 


.(holding that specifications of error 


relating to the findings of a referee 
are insufficient where no attempt is 
made to specify wherein the evidence 
was insufficient to support the find- 
ings complained of). ; 

. S.—Mast v. Superior Drill 
Co., 154 Fed. 45, 88 CCA 147; Dexter 
Vin Arnoldi HY i@aiswiINo: -12,8585/44 
Sumn. 108. 

Iowa.—Feister v. Kent, 92 Iowa 1, 
60 NW 493; Hoefer v. Burlington, 59 
Iowa 281, 183 NW 294. 

Ky.—O’Reagan vy. O’Sullivan, 14 


Bush 184. 
Mich.—Altman v. Wheeler, 18 Mich. 
240. 
. C.—Green y. Castlebury, 70 N. 
Cc. 20. 


Pa.—Bull’s App., 24 Pa. 286; In re 

Hamilton Ave., 48 Pa. Super. 156 
(board of viewers). 
S. C.—Love v. Dorman, 91 S. C. 
384, 74 SE 829; Williams v. Newton, 
86 S. C. 248; 68 SE 693; Smith. v. 
Brabham, 48 S. C. 337, 26 SE 651; 
Moorer v. Andrews, 39 S. C. 427, 17 
SE 948. 

Tenn.—Glasgow v. Hood, (Ch. A.) 
57 SW 162. 

[a] An objection to an award that 
the arbitrators failed to file issues 
submitted to them, and exceeded their 
powers, 
the assignment of error points out 
wherein such arbitrators failed to 
decide issues and exceeded their pow- 
ers. Fortune v. Killebrew, (Tex. 
Civ. A.) 21 SW 986. 

83. Mast v. Superior Drill Co., 154 
Fed. 45, 83 CCA 157; Rhode Island 
Locomotive Works v. Continental 
Trust Co., 108 Fed. 5, 47: CCA) 147 
[certiorari den 187 U. S. 649, 23 SCt 
847, 47 L. ed. 348]; Alexander v. 
Wellington, 44 Colo. 388, 98 P 631; 
Cobourn’s HEst., 46 Pa. Super. 587; 
Cayuga Bldg., etc., Assoc. v. Mac- 
Mullen, 46 Pa. Super. 94; Graybill v. 
Deitrich, 32 Pa. Super. 482; Kansas 


cannot be considered unless| 
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out distinctly and clearly the errors complained 
of,?° accompanied with proper specification or ref- 
erence to the parts of the evidence relied on to 
sustain them;%? and a general assignment that the 


sustaining or overruling such a 


report, without pointing out the particular errors 
relied on, presents no question for consideration.®? 
The assignment should also set out separately and’ 
particularly each error’ relied on,** and a joint as- 
signment of several errors is bad unless all of 
them are sustained.** 
directly from the report or rulings of a referee, 
master, auditor, ete., but only from the judgment 
of the court rendered thereon, nor can the rulings 
of the referee be assigned as error on appeal from 
the judgment of the court.*® 

j. Verdict. Assignments of error with 
respect to a verdict must clearly and specifically 
point out the errors complained of *® and, where 


No appeal can be taken 


City, etc., R. Co. v. Worsham, (Tex. 
Civ. A.) 149 SW 755. 

[a] In framing assignments of 
error based upon the sustaining of 
exceptions to a master’s report it is 
sufficient to frame an assignment 
upon each exception sustained upon 
which review is sought, and it is not 
necessary to frame a separate as- 
Signment as to the sustaining of each 
ground of exception. Mitchell v. 
Aone eee 208, 61 S 579. 

(5 eard v. Heard, 181 Ala. 230, 
eee oe tees v. Warren, 59 Fist 

; 825; uber y. Br F 
Til. A. 399. a ie 

35. McMillan v. Warren, 59 Fla, 
578, 52 S 825 (holding that an ag- 
Signment of error that “the master 


erred in the report which he made to. 


the court’ cannot be considered, as 
the appellate court reviews the ac- 
tion of the trial judge on such re- 
port, and not the report itself); Brax- 
ton v. Liddon, 55 Fla. 785, 46 S 324 
(holding that an assignment of error 
that “the master erred in the report 
which he made to the court” cannot 
be considered, since the appellate 
court reviews the action of the trial 
judge on the master’s report, and not 
the action of the master per se); 
St. Joseph Mfg. Co. v. Hubbard, 36 
Ind. A. 84, 75 NE i7 (holding that 
the action of a master, to whom ref- 
erence is made to take and report 
evidence and his findings thereon in 
admitting or refusing to strike out 
evidence, may not be assigned as er- 
ror, but the assignment must be to the 
refusal of the trial court to correct 
any error of the master); Reed v. 
Jugenheimer, 118 Iowa 610, 92 NW 
859 (no appeal from report of referee 
nor assignment of error as to his rul- 
ings); Kille v. Reading Iron-Works, 
134 Pa. 225, 19 A 547 (appeal cannot 
be taken from the action of a ref- 
eree, but only from the judgment of 
the court entered on his report; con- 
struing act of May 4, 1889); Warner 
v. McMullin, 131 Pa. 370, 18 A 10563 
Prudential Trust Co. v. Hildebrand, 34 
Pa, Super. 249, 255. And see In re 
Barefield,, 177 N.Y. 387, 69. NEV 732, 
101 AmSR 814 [rev 82 App. Div. 463, 
81 NYS 848]. 

[a] Assignments complaining of 
the action of the commissioner, and 
not of the court, cannot be consid- 
ered. Eubanks v. Vance, 6 KyL 294. 

386. Scarborough we Holder, 127 
Ga. 256,56 SE 293; Copeland v. Fer- 
ris, 118 Iowa 554, 92 NW 699 (hold- 
ing that assignments of error ‘“be- 
cause the special findings returned 
by the jury are inconsistent with the 
general verdict, and show a state of 
facts deduced from the evidence neg- 
ativing the general verdict,’ and “be- 
cause the undisputed evidence shows 
that the plaintiff was guilty of con- 
tributory negligence,’ are  insuffi- 
cient); St. Louis Southwestern R. Co. 
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there are several errors, set them forth separately.®7 
That the verdict is contrary to law, without speci- 
fying or indicating in what way and for what 
yeason it is so, is too general and will not be 
So, an assignment of error 
that the verdict is contrary to the evidence,*® or 
contrary to the law and the evidence,*® or con- 
trary to the instructions,*+ or is not responsive to 


regarded by the court.*® 


the pleadings,#? is too general. 


of error that the court erred in directing a verdict 


APPEAL AND ERROR 


struet the jury 


An assignment 


for plaintiff or defendant, as the case may be, is 


vw. McArthur, 96 Tex. 65, 70 SW 317 
(holding that assignments of error 
that the verdict was contrary to the 
evidence and was not supported by 
the evidence, and that ‘the verdict 
showed that the jury were actuated 
by prejudice, each followed by a 
statement showing wherein the ver- 
dict was objectionable, were suffi- 
cient to require a review of the evi- 
dence, although there was no assign- 
ment of error to the court’s overrul- 
ing the motion for a new_ trial); 
Alexander v. Louisiana, etc., Lumber 
Co., (Tex. Civ. A.) 154 SW 235. See 
generally supra § 1504. 

{a] VWerdict not finding on given 
issue.—Where it was assigned for 
error that a verdict did not find upon 
a given issue, and there was no full- 
er statement in the assignment than 
that ‘evidence was introduced there- 
on,” it was insufficient. Stroud v. 
Palmer, 66 Tex. 129, 18 SW 344. 

87. International, etc., R. Co. v. Me- 

Vey, (Tex. Civ. A.) 81 SW 991 [reh 
den (Civ. A.) 883 SW 34 (rev on other 
grounds 99 Tex. 28, 87 SW _  328)] 
(holding that an assignment of error 
that the verdict is excessive, out- 
rageous, unconscionable, and mani- 
festly in disregard of both law and 
evidence, is objectionable because 
raising more than one question); 
Neumeister v. Goddard, 133 Wis. 405, 
113 NW 733 (holding that, where de- 
fendant moved to set aside the an- 
swer to many questions in a special 
verdict, an assignment that the court 
erred in its ruling with reference to 
“several” of such answers was fa- 
tally defective). 
. 88. U. S.—Ireton v. Pennsylvania 
Co., 185. Fed. 84, 107 CCA 304; -Chi- 
cago Terminal Transfer R. Co. v. 
Bomberger, 130 Fed. 884, 65 CCA 64. 
> Ark.—Deitz v. Lensinger, 77° Ark. 
274, 91 SW _ 255. 

Ga.—Newberry v. Tenant, 121 Ga. 
561, 49 SE 621; Savannah v. Du Four, 
1B1.GastAiGl, TS9SH 779. 

Ind.—Shore v. Taylor, 46 Ind. 345. 

Iowa.—Hamilton Buggy Co. v. lowa 
Buggy Co., 88 Iowa 364, 55 NW 496; 
Brigham v. Retelsdorf, 73 Iowa 712, 
386 NW 715. 

- Nebr.—Nebraska City Farmers’ Bank 
v. Garrow, 63 Nebr. 64, 88 NW 131. 

Pa.—Schofield v.. Ferrers, 46 Pa. 438. 
~§. D.—Bauder v. Schamber, 7 S. D. 
54, 638 NW 227. 

“.Tex.—Cline v. Hackbarth, 30 Tex. 
Giv. A. 591, 71 SW 48; Utley v.- Smith, 
(Civ. A.) 32 SW 906; Sanger v. Crad- 
dock, (Civ. A.) 2 SW 196. 
“-Utah.—Gilberson v. Miller Min., 
ete., Co.,, 4 Utah 46, 5 P 699. 

[a]. An assignment of error that 
verdict is contrary to law as 
iven in the instructions, without 
esignation as to what particular 
branch of the charge was disregarded 
by the jury, is too general for con- 
sideration. Wood v. Hallowell, 68 
Iowa 377, 27 NW 263; Houston, etc., 
R. Co. v. Marcelles, 59 Tex. 334. 

{[b] An assignment that the ver- 
dict is contrary to law raises such 
errors occurring on the trial as have 
been carried into the verdict. Shir- 
ley Hill Coal Co. v. Moore, 181 Ind. 
513, 103 NE 802. 

39. See supra § 1522. 

40. . S.—Chicago, etc., R. Co. v. 
Anderson, 168 Fed. 901, 94 CCA 241. 

Ga.—Aatna Ins. Co. v. Peavy, 9 Ga. 
A. 759, 72 SH 300. 


Ind.—Pennsylvania Co. v. Gallen- 
tine, 77 Ind. 822; Illinois Surety Co. 
v-State, (A.) 103 NE 363. 

Iowa.—Keokuk Stove Works_ v. 
Hammond, 94 Iowa 694, 63 NW 563. 

Ss. C.—State v. Floyd, 39 S: C. 23, 
17 SE 505. 

Tenn.—Record vy. Chickasaw Coop- 
erage Co., 108 Tenn. 657, 69 SW 334 
(does not raise the point that there 
is no evidence to support it). 

Tex.—International, ete., R. Co. v. 
Hinzie, 82 Tex. 623, 18 SW 681; Bon- 
ner v. Whitcomb, 80 Tex. 178, 15 SW 
899; Leach v. Wilson County, 13 SW 
613; Galveston, etc., R. Co. v. Short, 
(Civ. A.) 163. SW. 6013. Wrighteve. 
Wright, (Civ. A.) 155 SW 1015; Kan- 
sas City, etc, R. Co. v. Worsham, 
(Civ. A.) 149 SW 755; Harrington v. 
Chambers, (Civ. A.) 143 SW _ 662; 
Blain v. Blain, (Civ. A.) 48 SW 66. 

[a] The point that the verdict 
should have specified the damages 
in solido instead of finding for a 
designated sum, with interest there- 
on, cannot be raised under the gen- 
eral ground that the verdict is con- 
trary to law and contrary to the evi- 
dence. Attna Ins. Co. v. Peavy, 9 
Ga. A, 759, 72 SE 300. 

{b] A verdict will not be held the 
result of passion or prejudice where 
no error is assigned that it was the 
result of such improper influences. 
Enright v. Gibson, 119 Ill. A, 411 [aff 
219 Ill. 550, 76 NE 689]. 

41. Wright v. Schmidt, 111 Ga. 
858, 36 SE 9387 (holding that an as- 
signment of error that the verdict is 
contrary to the charge of the court, 
or to a _ specified portion thereof, 
without setting out the charge, is not 
sufficient- to justify a reversal of a 
judgment denying a new trial); Sa- 
vannah v. Du Four, 13 Ga. A. 61, 78 
SE 779; Adtna Ins. Co. v. Simmons, 
49 Nebr. 811, 69 NW 125; Gulf, etc., 
R. Co. v. Montier, 61 Tex. 122; Cline 
v. Hackbarth, 30 Tex.’ Civ. AJ 591, 71 
SW 48; Utley v. Smith, (Tex. Civ. A.) 
32 SW 906. 

[a] Objection must be specific.—(1) 
An assignment that a verdict is ‘‘con- 
trary to the instructions of the 
court” will be overruled if the ver- 
dict is in accordance with any one of 
the instructions. Awtna Ins. Co. v. 
Simmons, 49 Nebr. 811, 69 NW 125. 
(2) The objection that an answer in 
the verdict is obscure may not be 
reached by an assignment complain- 
ing of the instructions. Daugherty 
v. Wiles,. (Tex. Civ. A.) 156 SW 
1089. 

{b] Scope of exception.—(1) An 
exception on the ground that the ver- 
dict is contrary to the instructions is 
simply the general usual assignment 
that the verdict is contrary to law. 
Bunn v. Bagley, 14 Ga. A. 103, 80 SEH 
222. (2) And an assignment of er- 
ror that the verdict is contrary to 
law raises the question whether the 
verdict is contrary to the law as con- 
tained in the charge given by the 
court to the jury, but nothing more. 
Cowperthwait v. Brown, 82 Nebr. 327, 
117 NW 709; Drexel v. Daniels, 49 
Nebr. 99, 68 NW 399. 

[c] An assignment of error that 
the verdict is “against the charge” is 
superfinous where there is one that 
it is against the evidence. Chatta- 
nooga HBlectric R. Co. v. Lawson, 101 


Tenn. 406, 47 SW 489. 
42. Willis v. Hatfield, (Tex. Civ. 


hd 
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also too general;4? and so is an assignment of — 
error that the verdict should have been for de- 
fendant,** that ‘‘the court erred in refusing to in- 


to return a verdict for the de- 


fendant,’’4° or that the court erred in sustaining 
a motion to set aside the verdict, where the motion 
was based on several grounds.*® 
ment of error that the verdict is excessive, »with- 
out stating why it is excessive, will not be no- 
ticed,** especially where the motion for a new 


So, ‘an assign- 


A.) 133 SW 929 (holding that an as- 
signment of error, in receiving a ver- 
dict not responsive to the pleadings 
but not pointing out in what partic- 
ular it was not responsive,:-is im- 
proper). 

43. Supreme Lodge K. P. v. With- 
ers, 89 Fed. 160, 32 CCA 182 [aff 177 
U. S. 260, 20 SCt 611, 44 L. ed. 762]; 
Jackson Bridge, ete., Co. v. Lanca- 
shire Ins. Co., 122 Mich. 433, 81 NW 
265; Alberts v. Vernon, 96 Mich. 549, 
55 NW 1022; Johnson v. Ballou, 25 
Mich. 460; Webb v. Kirby Lumber 
Co., 48 Tex. Civ. A. 543, 107 SW 581; 
Swift v. Bruce, 31 Tex. Civ. A. 92, 
71 SW 321; Liner yv. J. B. Watkins 
Land Mortg. Co., 29 Tex. Civ. A. 187, 
68 SW 311. 

_[a] In Georgia, however, (1) a 
simple statement in the bill of ex- 
ceptions that the court erred in di- 
recting a verdict is usually a specific 
assignment of error, and raises for 
review the question whether under 
the pleading and the evidence the 
particular verdict directed was de- 
manded as a matter of law. Farga- 
son v. Ford, 119 Ga. 343, 46 SE 441; 
Howell v. Pennington, 118 Ga. 494, 
45 SE 272; Kelly v. Strouse, 116 Ga. 
280, 43 SE 280; Anderson y. Walker, 
114 Ga. 505, 40 SE 705; Meeks v. 
Meeks, 5 Ga. A. 394, 63 SE 270; Dug- 
gan v. Monk, 5 Ga. A. 206, 62 SE 1017. 
(2). But this rule does not apply 
where the case is heard on plead- 
ings which do not disclose upon what 
issues it was tried and disposed of.. 
Turner v. Alexander, 112 Ga. 820, 38 
SE 35. 

[b] Where there was evidence au- 
thorizing the jury to find for plain- 
tiff, an assignment of error that the 
court erred in directing a _ verdict 
for defendant is not too general for 
consideration, and it is not necessary 
to set out the evidence. McCarthy v. 
Mutual Reserve Fund Life Assoc., 32 
Tex. Civ. A. 548, 74 SW 921. od 

44. Alberts v. Vernon, 96 Mich. 
549, 55 NW 1022. 

45. Atchison, ete., R. Co. v. Todd, 
4 Kan. A. 740, 46 P 545; Beck v. Ba- 
den, 3 Kan. A. 157, 42 P 845; Gold v. 
Detroit United R. Co., 169 Mich. 178, 
134 NW 1118; Canerdy v. Port Huron, 


oo R. Co., 156 .Mich. 211, 120 NW 
46. Battin v. Marshalltown, 


(lowa) 77 NW 493; Ft. Worth, ete., 
Rw... CoZ.v. “Robinson, 137) Dexs Civ lAs 
465, 84 SW 410. 

47. Shore v. Taylor, 46 Ind. 345; 
Louisville, ete., R. Co. v. Sullivan, 81 
Ky. 624, 50 AmR 186; Galveston v. 
Devlin, 84 Tex. 319, 19 SW 395; Sang- 
er _v. Craddock, (Tex.) 2 SW 196;. 
Galveston, etc., R. Co. v. Short, (Tex. 
Civ. A.) 163 SW 601; Buick Auto. 
Co. v. Weaver, (Tex. Civ. A.) 163 SW 


594; Missouri, ete., R. Co. v. Fes- 
mire, (Tex. Civ. A.) 150 SW 201; 
Missouri, ete., Co. v. Goodrich, 


(Tex. Civ. A.) 149 SW 1176 [app dism 
229 U4 Se 60%;.°338) SCt 776,457 wus eds 
1348)s7Kansase City,vetepn RR. 2eo, we 
Worsham, (Tex. Civ. A.) 149 SW 755; 
Pecos, ete., R. Co. v. Gray, (Tex. Civ. 
A.) 14 5y SWE e728a6 Stapuouis, "ete. sees 
Co. v. Matlock, (Tex. Civ. A.) 141 SW 


1067; Pritchard Rice Milling Co. v. 
Jones, (Tex Civ A.) 2140 US Wis Sits 
International, ete. R. Co. v. Miller, 


(Tex. Civ. A.) 124 SW 109; Interna- 
tional, etc., R. Co. v. Branch, 29 Tex. 
Civ. A. 144, 68 SW 338 [aff reh 56 SW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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trial fails to specify wherein the verdict is ex- 
cessive ;*#® nor can the objection that the verdict is 
excessive be considered under an assignment of 
error that the verdict is not sustained by the evi- 
dence,*® or is contrary to law,®°° or under an as- 
signment that ‘‘the court erred in overruling de- 
fendant’s motion for a new trial.’’ 54 

[§ 1534] k. Decision, Judgment, Order, or De- 


542]; Texas, etc, R. Co. v. Schar- 
bauer, (Tex. Civ. A.) 52 SW 589. 
But see Galveston, ete, R. Co. v. 
Ep pel n33) MexsU Civ. ieAn Died, «aS Wi) 
635 (holding that a verdict charged 
to be excessive will be reviewed on 
appeal, notwithstanding the assign- 
ment of error objecting thereto is 
general and multifarious). 

[a] In South Dakota, in an action 
to recover money, an assignment of 
error that the verdict is excessive is 
sufficient to call attention to the 
pleadings, verdict, and judgment as 
constituting the material parts of the 
judgment roll. Scott v. Trebilcock, 
21 S$. D. 333, 112 NW 847. 


[b] Mistake in computation.— 
Where, on appeal from the district 
court, it is claimed by plaintiffs in 


error that the jury have made a mis- 
take in computation, and have ren- 
dered judgment for a larger amount 
than the evidence warrants, it is the 
duty of plaintiffs in error to defi- 
nitely and distinctly point out where- 
in this error in computation occurs 
and, unless this is done, this error 
will not be considered by this court. 
Ferguson vy. Ragon, 15 Okl. 281, 81 P 
431 


{c] Assignment held sufficient.— 
(1) Where defendant in a personal 
injury action filed a motion for a 
new trial on the ground of excessive 
damages and the insufficiency of the 
evidence to justify the verdict, and 
the court denied the motion, and its 
action was assigned as error by the 
defeated party in the following lan- 
guage: “The court erred in overrul- 
ing . . .. motion for a new trial,” 
the question of the excessiveness of 
the verdict was presented to the 
court on appeal. Williams vy. Spo- 
kane Falls, etc., . Co., 44 Wash. 
363, 87 P 491 [den reh 39 Wash. 77, 
80 P 1100, 42 Wash. 597, 84 P 1129]. 
(2) \An assignment of error that the 
damages are not only against the 
law and the evidence but are also 
the result of sympathy, passion, and 
prejudice substantially raises the 
question of the amount of the verdict, 
although the motion for new trial 
averred that the damages were ex- 
orbitant and grossly excessive. Fish- 
er v. Oliver, 172 Mo. A. 18, 154 SW 
453. 


48. De Wolf v. Retzlaff, 93 Nebr. 
- 449, 140 NW 772; Missouri, ete, R. 
Co. v. Fesmire, (Pex. ine aa 150 
SW 201; Missouri, etc., 5 0. Vv. 
Goodrich, (Tex. Civ. A.) 149 SW 
a6: 

49. Mo.—Ray v. Thompson, 26 Mo. 


A. 431; Brosnahan v. Philip Best 
Brewing Co., 26 Mo. A. 386. 

Nebr.—DeWolf Vv. Retzlaff, 93 
Nebr. 449, 140 NW 772; Nye, etc., Co. 
v. Snyder, 56 Nebr. 754, 77 NW 118; 
Riverside Coal Co. vy. Holmes, 36 
Nebr. 858, 55 NW 255. 

N. Y.—Morrell v. Long Island R. 

Conte NNS 165: 
. Okl.—Graham v. Yates, 36 OkI. 
148, 128 P 119; Southwestern Cotton 
Seed Oil Co. v. Stroud Bank, 12 Okl. 
168, 70 P 205. ‘ 

Tex.—Freeman v. Morales, (Civ. 
A.) 151 SW 644; Ft. Worth, etc., R. 
Go. v. Jones; 38 Tex. Civ. A. 129, 85 
SW 37; Voss v. Bassett, (A.) 15 SW 
503. 

[a] An assignment of error that 
“the verdict is contrary to the evi- 
dence and is so exceedingly small as 
to clearly appear to have been given 
under the influence of passion, preju- 
dice, or undue means” does not raise 
the question of error in assessment 


APPEAL AND ERROR 


cree, 


of the amount of recovery by the 
jury independently, or aside from the 
consideration of the influence of pas- 
sion, prejudice, or undue means. 
Beaver v. Missouri Pac. R. Co., 47 
Nebr. 761, 66 NW 821. 

[b] As unlawfully embracing in- 
terest.— While a verdict for damages 
in an action ex delicto cannot law- 
fully embrace interest as such, no 
such point is properly made on a 
verdict which is attacked only by a 
general assignment that it was con- 
trary to law and evidence, and which 
did not present the specific objection 
that it unlawfully embraced interest. 
Southern R. Co. v. Horner, 115 Ga. 
381, 41 SEH 649; Adtna Ins. Co. v. 
Peavy, 9 Ga.- A. 759, 72 SE 300. 

{[c] In Nevada an assignment that 
the verdict was not supported by 
sufficient evidence, liberally con- 
strued, has been held to cover the 
point that the verdict was excessive, 
although the latter objection was not 
made in the motion for a new trial. 
Burkholder v. Burkholder, 25 Nebr. 
270, 41 NW 145. 


ee Ray v. Thompson, 26 Mo. A. 
431. 
Slt Evans v. Delk, (Tex.) 9 SW 
ou. 

52. U. S.—Ireton v. Pennsylvania 


Co., 185 Fed. 84, 107 CCA 304; Smith 
vo. Hopkins; 120) Wed. -921,. 57 -<GCA 
193; U. S. v. Lee Yen Tai, 113 Fed. 
465, 51 CCA 299. 

Ala.—Peters v. Nolen, 3 Ala. A. 641, 
57 S 398. 

Cal.—Heilbron vy. Centerville, etc., 
ter) Ditech Cos 6 Cals, 17 we, Goze 

Colo.—Goldberger v. Leibowitz, 42 
Colon 99 Gone LOS: 

Conn.—Walker v. Waterbury, 81 
Conn. 18, 69 A 1021; Freeman’s App., 
74 Conn. 247, 50 A 748; Anderson vy. 
New Canaan, 70 Conn. 99, 38 A 944; 
National Shoe, etc., Bank’s App., 55 
Conn. 469, 12 A 646. 

Ga.—Lyndon v. Georgia R., etc., 
Co., 129 Ga. 353, 58 SH 1047; Terry. 
Vi Cooper, 119 sGa. A427 45) SIE 975: 
Long vy. Harrison, 111 Ga. 884, 36 SE 


925; Fidelity, etc., Co. v. Anderson, 
102 Ga. 551, 28 SE 382; Mutual Bldg., 
etc., Assoc. v. Glessner, 99 Ga. 747, 


27 SE 187; Kennedy v. Rumble, 4 Ga. 
A. 415, 61 SE 839; Young v. Darien, 
CtGr,  COn al Ga AL os cpl SB els 

Ill.—Verble v. Dillow, 218 Ill. 537, 
75 NE 1046. 

Ind.—Ray v. Detchon, 79 Ind. 56; 
Hatton v. Jones, 78 Ind. 466; Boswell 
v. State, 8 Ind. 499; Spitzer v. Miller, 
35\ Int. A. 116, 73 NE 833. 

Iowa.—Giltrap v. Watters, 77 Iowa 
149, 41 NW 600; Tomblin y. Ball, 46 
Iowa 190. 

Kan.—Chicago Lumber, etc., Co. v. 
Smith, 84 Kan. 190, 114 P 372. 

Nebr.—Wilson v. Wilson, 94 Nebr. 
192, 142 NW 5438; Lowrie v. France, 
7 Nebr. 191. 

Okl.—Gill v. Haynes, 28 Okl, 656, 
M5 1908 

S. D.—Edmunds v. Inman, 24 S. D. 
457, 124 NW 430, AnnCas1912A 1035. 

Tenn.—Ward v. Tennessee Coal, 
eter son (She A) 157 5S Wi S93 

Tex.—Waggoner v. Burg, (Civ. A.) 
147 SW 342; Jefferson F. Ins. Co. v. 
Greenwood, (Civ. A.) 141 SW 319; 
Watzlavzick v. Oppenheimer, 38 Tex. 
Civ. A. 306, 85 SW 855; Hipp v. Hous- 
ton, 30 Tex: Civ. Al*573, T1Sw 39: 

Va.—Jones vy. Christian, 86 Va. 
1017, 11 SE 984. 

[a] Assignment held sufficient.— 
(1) An assignment of error that the 
circuit judge entered judgments and 
determined motions to vacate the 


Judgments. 
erning assignments of error, the general rule is that, 
if it is assigned.as error that the judgment is er- 
roneous, the particular ground on which the claim 
of error is based must be specifically pointed out.*? 
A general assignment of error that the court erred 
in the judgment rendered is insufficient,°* except, 
perhaps, in cases where only a single issue is in- 
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In accordance with the rule gov- 


same, when he was disqualified by 
relationship with the successful 
party, raises the question of the dis. 
qualification of the judge and the 
consequent invalidity of the judg- 
ments. Bliss v. Caille Bros. Co., 149 
Mich. 601, 113 NW 317. (2) Where a 
case was submitted to the presiding 
judge without the intervention of a 
jury, and a judgment in favor of the 
plaintiff was rendered, an assignment 
of error, “To which judgment the 
defendant excepts, assigns the same 
as error, and says the court erred in 
finding any sum for the plaintiffs, 
and that under the law and facts his 
judgment should have been in favor 
of the defendant,’ was sufficiently 
specific. Gleason v. Traynham, 11 
Ga. 887, 36 SE 969. See also Patter- 
son v. Beck, 133 Ga. 701, 66 SE 911 
(where the assignment was held suf- 
ficient). 

[b] An assignment that the court 
should have rendered a judgment for 
plaintiff on the pleadings presents a 
question of law for review_on a writ 
of error. Jackson v. New York Mut. 
L. Ins. Co., 186 Fed, 447, 108 CCA 
369. 3 ; 

53. U.S.—Western Union Tel. Co. v; 
Winland, 182 Fed. 493, 104 CCA 439; 
Smith v. Hopkins, 120 Fed. 921, 57 
CCA 193; Deering Harvester Co. v. 
Kelly, 103 ,Fed., 261, 43 €CA> 225; 
Sovereign Camp W. W. v. Jackson, 97 
Fed. 382, 38 CCA 208; Louisiana, etce., 
R. Co. v. Tensas Basin Levee Dist., 
ST (Fede 594; 31 (CCA™ 120s) Harty hve 
Bowen, 86 Hed. 877, 31.CCA 31; U.’S. 
v: Ferguson, 78 Fed. 103, 24 CCA 1:.. 

Ala.—Baldwin Alabama Truck 
Farms v. Strode, 184 Ala. 213, 63 5 
521. 

Ariz.—Landers v. Joerger, 15 Ariz. 
480, 140 P 209; Marks v. Newmark, 3 
Ariz, 224, 28 P 960. 

Cal.—Shepherd vy. Jones, 71 Cal, 
223, 16. P.'711; Wilson v. Wilson, 45 
Cal. 399. : 

Colo.—Goldberger v. Leibowitz, 42 
Color 995F 93 P1108: 

Conn.—Wales v. Graves, 72 Conn. 
355, 44 A 480. 

D. €.—Clerks’ Inv. Co. v. Sydnor, 
19 App. 89. 

Ga.—Taylor v. Wright, 132 Ga. 586, 
64 SE 656; Nugent v. Watkins, 129 
Ga. 382, 58 SE 888; Marshall v. Eng- 
lish-American L. & T. Co., 127 Ga. 
376, 56 SE 449; Kimball v. Williams, 
108 Ga. 812, 33 SE 994; Peavy v. At- 
kinson, 108 Ga. 167, 33 SE 956; Park- 
man v. Dent, 101 Ga. 280, 28 SE 838; 
Brunswick v. Moore, 74 Ga. 409; Hall 
v. Huff, 74 Ga. 409; Willey v. Bow- 
den, 14 Ga. A. 379, 80 SE 910; Joiner 
v. Stovall, 12 Ga. A. 19, 76 SH 7534 
Willingham vy. Cedartown Supply Co., 
11 Ga. A. 464, 75 SH 823. 

Ill— Henderson vy. Henderson, 162 
TU AS 864. 

Ind.—Seisler v. Smith, 150 Ind. 88, 
46 NE 993; McGinnis v. Boyd, 144 
Ind. 393, 42 NE 678; Foster y. Bring= 
ham, 99 Ind. 505; Clayton v. Blough, 
93 Ind. 85; Leaman v. Sample, 91 Ind. 
236; Hunter v. French, 86 Ind. 320; 
Traders’ Ins. Co. v. Carpenter, 85 Ind. 
350; Holmes v. Phcenix Mut. L. Ins. 
Co., 49 Ind. 356; Hamrick v. Danville, 
etc., Gravel Road Co., 41 Ind. 170; 
McFarland v. McFarland, 40 Ind. 458; 
Theobald v. Clapp, 43 Ind. A. 191, 87 
NE 100; Hill v. Indianapolis, ete, R. 
Co., 31 Ind. A. 98, 67 NE 276; Indiana 
Bond Co. v. Shearer, 24 Ind. A. 622, 
57 NE 276. 

Iowa.—Carpenter vy. Chicago, etc., 
R. Co., 79 NW 393; Guyer v. Min- 
nesota Thresher Mfg. Co., 97 Iowa 
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volved,®°* or where it is patent on the face of the 
record that the judgment rendered is clearly con- 
So also assignments that the judg- 


trary to law.®® 


132, 66 NW 83; Keokuk Stove Works 
Babak ack 94 Iowa 694, 63 NW 
Kan.—Chicago Lumber, etc., Co. v. 
Smith, 84 Kan. 190, 114 P 372; Gamble 
v. Hodges, 17 Kan. 24; Noble v. Har- 
ter, 6 Kan. A. 823, 49 P 794; Beck v. 
Baden, 8 Kan. A. 157, 42 P 845. 
Ky.—Smith v. Williams, 4 Kyl 
631; Harned v. Harvey, 3 Kyl 537. 


Mich.—Hecock v. Van Dusen, 96 
Mich. 5738, 55 NW 1024; Wheeler, 
etc., Mfg. Co. v. Walker, 41 Mich. 
239, 1 NW? 10385. 

Minn.—Cook v. Kittson, 68 Minn. 


474, 71 NW 670. 
Mont.—Thorp v. Freed, 1 Mont. 651. 
Nebr.—tTrenerry v. South Omaha, 
86 Nebr. 7, 124 NW 920; Bosserman 


v. Larson, 4 Nebr. (Unoff.) 107, 93 
NW 411. 
N. M.—Farmers’ Dev. Co. v. Raya- 


do Land, etc., Co., 18 N. M. 1, 133 
P 104; Cevada v. Miera, 10 N. M. 62, 
61 P 125. 

Okl1.—Gill v. Haynes, 28 Okl. 656, 
TLE ATIO: 

Pa.—Wills v. Hardcastle, 19 Pa. 
Super. 525. 

S. D.—Scanlon v. Rock, 25 S. D. 
152, 125 NW 638; Edmunds v. Inman, 
24 S. D. 457, 124 NW 430, AnnCas 
1912A 1035; John A. Tolman Co. v. 
Savage, 5 S. D. 496, 59 NW 882. 

Tex.—Douglass v. Duncan, 66 Tex. 
122, 18 SW 343; Coleman v. Garvin, 
Civ. A.) 158 SW 185; Abernathy v. 

eCrummen, (Civ. A.) 146 SW 665; 
Wisher v. Dippel, 46 Tex. Civ. A. 266, 
102 SW 448; Houston v. Potter, 41 
Tex. Civ. A. 381, 91 SW 889; South- 
ern Pac. Co. v. Redding, 17 Tex. Civ. 
A. 440, 43 SW 1061; Bryant v. Gal- 
braith, (Civ. A.) 43 SW 833; Western 


Union Tel. Co. v. Neel, (Civ. A.) 35 
SW 29. 
[a] Thus, (1) it is insufficient to 


assign for error that “the court erred 
in rendering judgment for the de- 
fendants” (Bryant v. Galbraith, (Tex. 
Civ. A.) 48 SW 833); (2) that the 
“judgment ought to have been given 
for plaintiff’? (Wheeler, etc., Mfg. Co. 
v. Walker, 41 Mich. 239, 1 NW 1035); 
(3) that “the court erred in rendering 
judgment for the plaintiff, because 
pe evidence . . . is not sufficient 
o sustain a judgment for plaintiff” 
(Western Union Tel. Co. v. Neel, 
(Tex. Civ. A.) 35 SW 29); (4) that 
the court erred in rendering judg- 
ment for one party when it should 
have been for another (Newmark v. 
Marks, (Ariz.) 28 P 960; Wilson v. 
Wilson, 45 Cal. 399; Haggin v. Clark, 
28 Cal. 162; Tolland v. Willington, 26 
Conn. 578; Pennsylvania Co. v. Gal- 
lentine, 77 Ind. 322; Hecock v. Van 
Dusen, 96 Mich. 573, 55 NW 1024; 
Alberts v. Vernon, 96 Mich. 549, 55 
NW 1022; Webster v. Fisk, 9 Mich. 
250; Trenerry v. South Omaha, 86 
Nebr. 7, 124 NW 920; Driscoll v. 
Carlin, 50 N. J. L. 28, 11 A 482; Ste- 
phens v. Faus, 20 S. D. 367, 106 NW 
56); (5) that the court “erred in ren- 
dering judgment against the defend- 
ant, and in not rendering judgment 
in. “his, favors; CUe.-S.:--v.8 Herzuson, 
78 Fed. 103, 24 CCA 1); (6) that the 
court “granted a divorce when it 
ought not to have been done” (Mc- 
Farland v. McFarland, 40 Ind. 458); 
(7) that the court erred in ordering 
judgment on the pleading or findings 
(Shepherd v. Jones, 71 Cal. 223, 16 
P 711); (8) that “the court erred in 
rendering judgment for the appellee” 
(Tomblin v. Ball, 46 Iowa 190); (9) 
that the court erred in not rendering 
judgment for defendant because the 
fact showed that defendant had title 
to the land in’ suit (Cartmell v. 
Gammage, (Tex. Civ. A.) 64 SW 315); 
(10) “to which ruling and judgment 
the defendants then and there ex- 
cepted” (Smith v. Marshall, 127 Ga. 
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374, 156 SH 416)5 Gi)” “to sgwhich 
ruling and order the’ plaintiff except- 
ed, now excepts, and assigns the 
same as error” (Kennedy v. Rumble, 
4 Ga. A. 415, 61 SE 839);-(12) that 
“the court, on the hearing upon the 
referee’s report, signed the judgment 
as’ set out in the record’ (John 
Church Co. v. Dawson, 157 N.C. 566, 
72 SE 1009); (13) that “the judgment 
is without pleading and evidence to 


support it’ (Western Union Tel. ‘Co. 
ve Young; GWexi Civic) 133 Siw 
542); (14) that the court erred in 


refusing to enter judgment notwith- 
standing the verdict (Merritt v. Poli, 
236 Pa: 170, 84 A 683);° (15) that 
“the court erred in rendering judg- 
ment on the pleadings” (Lake County 
v. State, 179 Ind. 644, 102 NE 97); 
(16) that ‘the court erred in decid- 
ing that the plaintiff was entitled 
to nothing, and in refusing to render 
a judgment for the plaintiff for the 
amount the proof showed he was en- 
titled to recover under ‘the evidence 
adduced by him on the trial’ (Bry- 
ant v. Galbraith, (Tex. Civ. A.) 43 
SW 883); (17) “that the court below 
erred in affirming the decision of 
the board of watér commissioners,” 
and “that the court below erred in 
rendering and entering judgment in 
favor of the said appellee, affirming 
the said decision of said board of 
water commissioners” (Farmers’ 
Dev. Co. v. Rayado Land, etc., Co., 
18 N. M. 1, 1383 P 104); (18) “to which 
decision of the court the defendant 
excepted, and now excepts and as- 
Signs the same as error’ (Collins v. 
Carr, LEiGa, S6i, oO usa Sao sn CLO) 
that “the court erred in not rendering 
a judgment for the plaintiff for the 
land sued for, costS of this suit, the 
damage proved, and in not ordering 
a writ of possession to put defend- 
ant out of, and put plaintiff in pos- 
session of, saidland under the plead- 
ings of the parties filed in this case, 
and the evidence given on the trial 
of the case’ (Mynders vy. Ralston, 
68 Tex. 498, 4 SW 854). 

[b] Sufficiency of general assign- 
ment to give jurisdiction to consider 
specific assignments.—(1) A general 
assignment of error on the judgment 
of the court, to which the case was 
submitted without a jury, is insuf- 
ficient to raise any question of error 
as to the judgment itself, but is suf- 
ficient to give the reviewing court 
jurisdiction to consider specific as- 
signments of error, sufficiently and 
properly made, on rulings which pre- 
ceded the final judgment. Stewart v. 
Marietta Trust, etc., Co., 129 Ga. 417, 
59 SE 231. (2) Where the final judg- 
ment is the inevitable consequence of 
preceding rulings to which excep- 
tions were taken, a concluding state- 
ment of the bill of exceptions. that 
“defendant hereby assigns error upon 
the judgment striking the answer 
therein and the rendering the judg- 
ment against the defendant” is suffi- 
cient, under Civ. Code (1910) § 6183, 
to give jurisdiction. De Vaughn v. 
Rothschild, 14 Ga. A. 660, 82 SH 152. 


54. Thomasson v. Callahan, 5 Ky 
L 600. See also Austin v. Gulf, etce., 
R. Co; 45,.Texm., 234: 

55. Waterbury Lumber, etc., Co. 


v. Hinckley, 75 Conn. 187, 52 A 739. 
And see Worth v. Worth, 155 Cal. 
599, 102 P 663 (holding that the 
facts on which is based the objection 
that the court erred in allowing coun- 
sel fees in a mortgage foreclosure 
suit, and that otherwise the judgment 
was excessive, being shown on the 
face of the findings, the point is 
available on a claim that the find- 
ings do not sustain the judgment); 
Esselstyn v. Holmes, 42 Mont. 507, 
114 P 118 (holding that an assign- 
ment of error to the rendering of 
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ment is contrary to the law;°* that the judgment 
is contrary to the evidence;*? that the judgment 
is contrary to the law and the evidence;® 


that 


judgment against appellant presents 
only the question whether, upon the 
facts as found, the trial judge 
reached the proper conclusion). 
56. U. S.—Ireton v. Pennsylvania. 
Co., 185 Fed. 84, 107 CCA 304. 
Ariz.—In re Scarry v. Epler, 15 
Ariz. 246, 137 P 868; De Mund Lum- 
ber Co. v. Stillwell, '8 Ariz. 1, 68 P 
543 (holding that, on an assignment 
of error that a judgment was con- 
trary to law without specifying 
wherein it was so contrary, the court 
will consider only whether the judg- 
ment follows the pleadings). 
Ark.—Howcott v. Kilbourn,.44 Ark. 
ety Ferguson v. Ehrenberg, 39 Ark, 


Ga.—Newberry v. Tenant, 121 Ga. 


561, 49 (SH 627. : 
Ind.—Lake County v. State, 179 

Ind. 644, 102 NE 97; Goodwine v. 

Crane, 41 Ind. 335; Davis v. Scott, 13 

Ind. 506. 

daemon het v.o Barrys GAC). (59) P 


N. M.—Cevada v. Miera, 61 P 125; 
Pearce v. Strickler, 9 N. M. 467, 54 
P 748, 

See also Missouri, etce., R. Co. v. 
Gober, (Tex. Civ. A.) 125 SW 383 
(holding that an assignment that the 
judgment entered was contrary to the 
law for the reason that plaintiff was 
entitled to a judgment against all the 
defendants, and the judgment should 
have apportioned the damages be- 
tween them, is too general to be con- 
sidered). 

[a] The only question is whether, 
on the pleadings and findings, the 
judgment was proper on an assign- 
ment to the effect that the judgment 
was contrary to law. De Vitt v. El 
Reno, 28 Okl. 315, 114 P 253. 

[b] Limitations of rule.—Where, 
in a bill of exceptions assigning 
error upon the judgment of a trial 
court in awarding a fund in court 
to one of two contestants therefor, 
the issues presented by the pleadings 
and the facts as agreed upon by coun- 
sel for the respective parties are set 
forth, and there is an averment in 
the bill of exceptions that upon such 
issues and facts the judge, as a mat- 
ter of law, decided that the party 
other than the one complaining was 
entitled to the fund, an assignment 
of error that such decision was er- 
ror, because it was contrary to law, is 
sufficient, and a motion to dismiss 
the writ of error, upon the ground 
that there was no sufficient assign- 
ment of error, will be _ overruled. 
Cambridge Tile Co. v. Scaife, 137 
Ga. 281, 73 SE 492. 

{c] Where it is not necessary to 
specify that the decision is against 
law, it is unnecessary to specify in 
what particular the decision was 
claimed to be against the law, if 
such a claim ‘is’ made. /Stuart v. 
Lord, 138 Cal. 672, 72 P 142. 

[d] In actions where the legal 
liability of the parties is several as 
well as joint and plaintiff might 
maintain his action against any one 
or against all of defendants, it can- 
not be assigned as error that the 
judgment is erroneous as to one or 
more of defendants, and therefore 
bad as to all. Smith y. Foster, 3 
Coldw. (Tenn.) 139. 

57. Scarry v. Epler, 15 Ariz. 246, 
137 P 868; Macey vy. Wilson, (Tex.) 
12 SW 282; Waggoner v. Burg, (Tex. 
Civ. A.) 147 SW 342. 

58. U. S.—Craig v. Dorr, 145 Fed. 
307, 76 CCA 559. 

Ala.—Baldwin Alabama Truck 
pees v. Strode, 184 Ala. 213, 63 S 

Iowa.—Smola v. McCaffrey, 83 Iowa 


760, 50 NW 16. 
eye Y.—Lee v. Schmidt,-1 Hilt 


eet 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the judgment is contrary to the law, contrary to 
the evidence, and contrary to the preponderance 
of evidence;*® that the judgment is contrary to the 
law and the evidence, and that judgment should 
have been rendered for appellant;®° that the judg- 
ment is contrary to law and against the preponder- 
ance of the evidence, which is in itself conflicting, 
incompetent, and insufficient;** that the judgment 
is not a proper conclusion from the pleadings, and 
facts found, where error does not necessarily ap- 


pear on the face of the record;®? or that the judg- ° 


ment shows on its face illegality, as fully appears 
from the execution on and by virtue of which 
the lands were sold,** are too general to be consid- 
ered. And the rule that the assigning of error 
to one ruling or decision raises no question as to 
the correctness of anotiier applies in respect of as- 
signments of error to judgments.°¢ The question 
of whether or not the judgment is excessive is not 
raised by an assignment of error that the court 
erred in rendering judgment for plaintiff;°° by an 
assignment that ‘‘the judgment is excessive under 
the evidence;’’ °° by an assignment that the judg- 
ment or verdict is not sustained by the evidence;®7 
by an assignment that ‘‘if the plaintiff is entitled 


s. 

563, 15 SE 706. 

Tex.—American Legion of Honor v. 
Rowell, 78 Tex. 677, 15 SW 217; An- 
derson v. Horn, 75 Tex. 675, 13 SW 
24; Wright v. Wright, (Civ. A.) 155 
SW 1015; Modern Brotherhood of 
America v. Chandler, (Civ. A.) 146 


obstante 
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C.—Connor y. Edwards, 36 S. C., 424 (holding that, where a motion to 
|; enter a judgment for defendant non 
veredicto because certain 
answers to specific questions were in- 
consistent with plaintiff’s theory was 
denied, alleged error on account there- 
of is entirely distinct from that pred- 
icated on a refusal to give instruc- 
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to anything, the judgment is for a much greater 
sum than the pleading and evidence authorize;’’ & 
or by an assignment that the damage sustained by 
plaintiff does not equal the amount of the judg- 
ment.®* If the basis of the appeal is error in the 
judgment in calculation, it must be pointed out in 
what the error consists.7° And under an assign- 
ment that ‘‘the verdict is not supported by suf- 
ficient evidence,’’ the amount of a counterclaim or 
set-off not pleaded cannot be deducted from the ver- 
dict.™ 

Orders. Assignments of error which bring into 
question an entire order are bad if any part of 
such order is valid.’ 

Setting out judgments or orders. In some juris- 
dictions an assignment of error to a judgment or 
order must set out the judgment or order com- 
plained of in totidem verbis.’* 

Decree. On appeal from a decree in equity, if 
the final decree is not assigned as error, the speci- 
fications are insufficient.”* And assignments of error | 
which merely allege error in the decree, without 
more particularly pointing out in what the error 
consists, are insufficient.7*> Furthermore, in accord- 
ance with the general rules governing assignments 


rard Trust Co. v. Boyd, 45 Pa. Super. 
285. 

74. Bowers v. Meyers, 237 Pa. 533, 
85 A 860; Condron v. Pennsylvania 
R. GCo.,. 233) Pa. 197, 82 A 64;. Stan- 
dard Soap, ete, Co. v. Printz De- 
greasing Co., 232 Pa. 64, 81 A 129; 
Yerger v. Hunn, 231 Pa. 245, 80 A 


SW 626; Texas Land, etc., Co. v.|tions on a misstatement of plain-|527; Clymer v. Roberts, 220 Pa. 162, 
Sanders, (Civ. A.) 113 SW _ 558; | tiff’s theory of the case, and cannot|69 A 548, 
Thompson v. Chaffee, (Civ. A.) 89}|be considered under an assignment 75. U. S.—Andrews v. National 
SW _ 285; Wetz v. Wetz, 27 Tex. Civ./of error in refusing the instruc-|Fdy., etc. Co., 76 Fed. 166, 22 CCA 
A. 597, 66 SW 869; Florsheim Bros. | tions). 110, 36 LRA 139; McFarlane v. Gol- 
Dry-Goods Co. v. Todd, (Civ. A.) 35 65. Black v. Boyd, 52 Iowa 1719,|ling, 76 Fed. 23, 22 CCA 238; Oswego 
SW +523) Day. “v. “Dalziel, (Civ. “A:) 
32 SW 327. 

Compare Farnum’s App., 107 Me. 


488, 78 A 901 (holding that a reason 
for appeal from dismissal of a peti- 
tion for an allowance in a guardian- 
ship matter, under Rev. St. c 69 § 8, 
that the ruling “was contrary to the 
law and the facts,” is sufficient where 
the appeal proper shows the nature 
of the matter and the decision). 

59. Smith v. Hopkins, 120 Fed. 
yp bet 97 (land Oaks IR 4 

60. Groesbeck v. Wiest, (Tex. Civ. 
A.) 157 SW 258. 

61. Warren v. Warren, (Tex. Civ. 
A.) 145 SW 272. 

62. Walker v. Waterbury, 81 Conn. 
13, 69 A 1021. 

63. Atcheson v. Hutchison, 51 
Tex. 223. } 

64. McNulta v. West Chicago Park 
Comrs., 99 Fed. 900, 40 CCA 155 
(holding that an assignment of error 
that the court erred in finding a 
defendant indebted in the sum it did, 
or in any other sum, is not sufficient 
to present the question whether the 
inclusion of an item of interest was 


erroneous); Smith y. Cotton States 
Belting, etc., Co. 3 Ga. A. 110, 59 
SE 315; Yorn v. Bracken, 153. Ind’ 


492, 55 NE 257 (holding that no ques- 
tion as to the validity of the judg- 
ment is presented by an assignment 
that the complaint does not state 
facts sufficient to constitute a cause 
of action); Campbell v. Lane, 2 Nebr. 
(Unoff.) 638, 95 NW 1043 (holding 
that, in an action on a replevin bond, 
an assignment of error that the 
court erred in rendering a joint judg- 
ment against defendant does not 
raise the question of whether the 
requirements of Code Civ. Proc. § 
511, relating to judgment against 
principal and surety, should have 
been complied with); Smith v. Atchi- 
son, etc., R. Co., (N. M.) 142 P 150; 
Howey v. Gessler, 16 N. M. 319, 117 
P 734. And see Beauerle v. Michigan 
Cent. R. Co., 152 Mich. 345, 116 NW 


2 NW 1044. Apparently contra see 
Cicero v. Bartelme, 114 Ill. A. 9 [aff 

212 Ill. 256, 72 NE 437]. ‘ 
66. Consolidated Kansas City 
Smelting, ete., Co. v. Conring, (Tex. 
Snyder, 56 


Civ. A.).33 SW 547. 

67. Nye, etc. Co. ‘v. 
Nebr. 754, 77 NW 118; Southwestern 
Cotton Seed Oil Co. v. Stroud Bank, 
12 Okl. 168, 70 P 205; Ft. Worth, etc., 
R. Co. v. Jones, 38 .Tex. Civ. A. 129, 
85 SW 37. 


pave Hicks v. Bailey, 16 Tex. 
69. Southern Pac. Co. v. Redding, 


17 Tex. Civ. A. 440, 43 SW 1061. See 
also McNulta v. West Chicago Park 
Comrs., 99 Fed. 900, 40 CCA 155 
(holding that the question whether 
the inclusion of an item of interest 
was erroneous is not presented by an 
assignment that the court erred in 
finding defendant indebted in the sum 
it did, or in any other sum). 

70. Lee v. Trahan, 20 La. Ann. 
202. See also Consolidated Kansas 
City Smelting, ete., Co. v. Conring, 
(Tex. Civ. A.) 33 SW 547 (holding 
that an assignment which is exces- 
Sive under the evidence is too general 
to be considered). 


71. Sickel v. Bishop, 53 Nebr. 141, 
73 NW 455. 
72. Huber v. Brown, 148 Ill. A. 


399 [aff 243 Ill. 274, 90 NE 748]. 

73. Prenatt v. Messenger Print- 
ing Co., 241 Pa. 267, 88 A 439; Girard 
Trust Co. v. Boyd, 45 Pa. Super. 285; 
Riesmeyer v. O’Day, 45 Pa. Super. 
67; B. F. Lee Co. v. Sherman, 43 Pa. 
Super. 557. 

[a] Thus an assignment of error 
in the following form is insufficient: 
“The learned trial judge erred in 
entering judgment for the plaintiff 
non obstante veredicto.” The motion 
for judgment, the order of the court 
thereon, and the exception should be 
printed in connection with the as- 
signment, and reference should be 
made to the page of the paper book 
where the same may be found. Gi- 


Tpl uv: ‘Travelers’s Insn 7Co.,,..%05 Med: 
225, 17 CCA 77; Florida Cent. R. Co. 
ah Cutting, 68 Fed. 586, 15 CCA 
597. 

Ariz.—Wiser v. Lawler, 7 Ariz. 163, 
62 P 695 [aff 189 U. S. 260, 23 SCE 
624, 47 L. ed. 802]. 

Ga.—Searcy v. Collins, 94 Ga. 642, 
20 SE 94; Rogers. v. Rogers, 74 Ga. 
598. 

Minn.—London, etce., Mortg. Co. v. 
McMillan, 78 Minn. 53, 80 NW 841. 
ba H.—Bean vy. Burleigh, 4 N. H. 
oO . 

N. J.—Johnson v. Argueso, 77 N. J. 
Hq. 598, 78 A 174; New Jersey Bldg., 
ete.5.Coj vw, duord;.66' Nag. 3445 
58 A 185. 

Pa.—In re Rahm, 233 Pa. 602, 82 A 
941. And see Fullerten’s Est., 146 
Pa. 61, 23 A 321; Haag v. Good, 7 Pa. 
Super. 425. 

Tenn.—Simmons v. Bailey, 105 
Tenn. 152,.58 SW 277; Ward v. ‘en- 
MOBECS Coal, ete., Co., (Ch. A.) 57 SW 

{a] Thus the following assign- 
ments of error have been held too 
general for consideration: That the 
court erred in entering final decree 
and that the decree is in every re- 
spect erroneous will not be considered 
on appeal (Stanley v. Chicago Trust, 
ete., Bank, Tl JA. 25% [aft “l6s 
Tll. 295, 46 NE 273]); that the court 
erred in decreeing that plaintiffs were 
entitled to no relief in the cause 
(Wiser v. Lawler, 7 Ariz. 163, 62 
P# 695) [ath pl soe Sewec00 ae coer 
624, 47 L. ed. 802]); that the decree 
does not follow the verdict, no par-= 
ticular departure being specified 
(Searcy v. Collins, 94 Ga. 642, 20 
SE 94); that the decree is errcneous 
because the allegations of the bill are 
not sufficient to warrant the relief 
granted (Simmons v. Bailey, 105 
Tenn, 152, 58 SW 277); that “the 
court erred in making the decree that 
the exceptions should be dismissed 
and adjudication confirmed’ (In re 
Godshalk, 24 Pa. Super. 410); that the 
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of error, each assignment of error to a decree should 
contain only one proposition,’® and, if the assign- 
ment specifies that the decree is erroneous on one 
ground, other alleged errors in the decree cannot 
be considered under such specification.”* 
is assigned to only one part of the decree, only 
that part of the decree can be considered.’® 
signments of error predicated, not upon the decree 
of the court but upon the reason given for the 
decree,’ or upon the opinion of ay _court,°° are 


improper and unavailing. 
Setting out decree. 


be of no avail.® 
[§ 1535] 


assignment of error to a ruling 


must point out the grounds upon “which the motion 
was based or upon which the ruling was made.*? 


“In at least one state the 
decree must be set out in totidem.yverbis in the 
assignment of error; otherwise the assignment will 


1. Rulings on Motions in General. 


APPEAL AND ERROR 


So if error 


As- 


An 


upon a motion 


[$§ 1534-1536 


assignment that the motion was erroneously sus- 
tained or overruled is sufficiently specific,** and this 
has also been held to be true where the motion is 
based upon several grounds, but only one of them 
is relied upon.** 
is based on several grounds, the assignment must 
designate which ground is relied upon,®> and a 
joint assignment on several rulings is bad, if any 
or either of the rulings is free from error.*® 

[§ 1536] m. Motion for New Trial—(1) Rule 
That Assignment of Error in Overruling Motion Is 
Necessary or Sufficient—(a) In General. 
ber of jurisdictions it is well settled that a general 
assignment of error that the court erred in over- 
ruling a motion for a.new trial brings up’ for re- 
view all the grounds properly made the basis of 
the motion, it not being necessary to specify the 
particular ground or grounds in regard to which 
the action of the court is claimed to be erroneous.*? 


But as a rule, where the motion 


In a num- 


Where a motion is based upon a single ground, an | This rule also applies with respect to errors in 


eourt erred in allowing certain claims 
and that the court erred in holding 
that the claims were properly proved 
(In re Ramchasel, 21 Pa. Super. 497). 

{b] Assignments held sufficiently 
specific.—(1) A bill of exceptions set- 
ting forth the pleadings and _ then 
stating that the only issue submit- 
ted was one of law involved in the 
construction of a will, that the pre- 
siding judge directed a certain ver- 
dict and then made it the decree of 
the court, and that certain named 
parties “except to the judgment and 
decree above set out, and now assign 
said judgment and decree as errone- 
gus” on several grounds specifically 
stated, was a sufficient assignment 
of error to withstand a motion to 
dismiss. Crossley v. Leslie, 130 Ga. 
782, 61 SE 851, 14 AnnCas 703. (2) 
An assignment of error, in an action 
involving the priority of a mortgage 
and an unrecorded conveyance, that 
certain lease contracts which were 
exhibited to the mortgagee before the 
execution of the mortgage did not, on 
their face, put the mortgagee on in- 
quiry as to the claims under the 
deed, and that the court erred in 
holding that they did, is sufficient 
in form to raise such question. W. 
C. Belcher Land Mortg. Co. v. Nor- 
ris, 29 Tex. Civ. A. 361, 68 SW 548. 

[c] ‘The rule in Alabama (1) in 
equity cases is somewhat different 
from that stated in the text. In 
such cases an assignment of error 
that ‘the court below erred in the 
final decree rendered” is sufficient 
when the decree, aS an entirety, is 
assailed as erroneous. Robinson v. 
Murphy, 69 Ala. 543. (2) It is other- 
wise, however, when it is only 
claimed that the decree is partially 
erroneous, In that case the specific 
errors should be assigned with pre- 
cision. Alexander v. Rea, 50 Ala. 450. 

{d] In Bhode Island also, the rule 
seems out of harmony with the 
weight of authority. It has been 
held that a claim of appeal from a 
decree dismissing the bill of com- 
plaint, for the reasons that the de- 
crée was erroneous in law and that 
the decision of the justice on which 
the decree is based is errorreous in 
law, is sufficiently explicit as against 
a motion to dismiss. Pyper v. Whit- 
Iman, 79 A 488. 

76. Albany Perforated Wrapping- 
Paper Co. v. John Hoberg ‘Co., 109 
Fed. 589, 48 CCA 559; Clark v. Deere, 
etc Co. 80 Heds=53 4925: (CCAMGTO- 
Benner v. Pollard, 53 Pa. Super. 227. 
Compare Kirkland vy. Atlantic, ete., 
R. Co., 126 Ga. 246, 55 SE 23 (hold- 
ing that where plaintiff sued for an 
injunction, and, on the hearing on is- 
sues of law and facts, a general or- 
der was passed denying the injunc- 
tion, a bill of exceptions reciting such 
facts, and continuing; “to which said 


judgment refusing and denying the 
temporary injunction prayed” plain- 
tiffs then and there excepted and now 
except and assign as error the failure 
to grant the injunction as prayed, the 
bill of exceptions will not be dis- 
missed for want of a sufficient as- 
signment of error. 

[a] Thus an assignment of an en- 
tire decree as error, where the decree 
is complex in its nature and sever- 
able in its directions, will not be 
considered under a rule of court pro- 
viding that an assignment embracing 
more than one point will be consid- 
ered a waiver of all the errors so 
avioeed: Haag v. Good, 7 Pa. Super. 

77. Searcy v. Collins, 94 Ga. 642, 
20 SE 94. See also Fluke vy. Phelps, 
177 Ill. A. 95 (holding that, on an 
appeal from a decree granting an 
injunction and appointing a receiver, 
an assignment of error in appoint- 
ing the receiver does not bring the 
restraining order before the court for 
review). 

78. Kouka v. Kouka, 221 Ill. 98, 
77 NE 556; Johnson vy. Argueso, 77 
INEGI EXOD OSs VS Al tae 

79. Clark v. Deere, ete., Co., 80 
Fed. 534, 25 CCA 619; Russel v. Kern, 
69 Fed. 94, 16 CCA 154; Caverly v. 
Deere, 66 Fed. 305, 13 CCA 452. 

8g0. McFarlane v. Golling, 76 Fed. 
23, 22 CCA 23. 

81. Kane, ete., 5 ? 7 
burgh, ete., R. Co., 241 Pa. 608, 88 
A 793; Streng v. Buck Run Coal Co., 
241 Pa. 560, 88 A 796 (merely stating 
decree by reference insufficient); Po- 
lish Falcons’ Gymnastic, etc., Assoc. 
v. Kubiak, 238 Pa. 464, 86 A 296; 
Hilliard v. Dheving worn R. Supply 


Co., 236 Pa. 82, 84 A 680, AnnCas1913° 


D 1115; Yerger v. Hunn, 231 Pa., 245, 
80 A 527; Conneaut Lake Ice Co. v. 
Quigley, 225 Pa. 605, 74 A 648; In re 
Cessna, 192 Pa. 14, 43 A 411; Jackson 
v. Jackson, 49 Pa. Super. 18; Mc- 
Conahy v. Western Allegheny R. Co., 
31 Pa. Super. 215. 

[a] An assignment of error is in- 
sufficient which sets forth a short 
final decree adopting and confirming 
a prior decree for spécific perform- 
ance, but does not incorporate in the 
assignment the prior decree. Strat- 
ford v. Lukens, 52 Pa. Super. 355. 

82. Grogan v. Tate, 113 Ga. 1057, 
39 SH 1057 (holding that, where some 
of defendants moved the court to 
strike their names as parties defend- 
ant, an assignment of error which did 
not show the ground upon which the 
motion was based or the ground up- 
on which the motion was overruled 
was insufficient). 

83. Nichols v. Wood, 66 Iowa 225, 
23 NW. 641. 


84. Thomas v. Hoffman, 62 Iowa 
125, 17 NW 431. 
85. Feister v. Kent, 92: Iowa.1, 


60 NW 493; Wicke v. Iowa State Ins. 
Co., 90 Iowa 4, 57 NW 632; Shroeder 
v. Webster, 88 Iowa 627, 55 NW 569; 
Hamilton Buggy Co. v. lowa Buggy 
Co., 88 Iowa 364, 55 NW 496; State 
v. Harbach, 78 Iowa 475, 43 NW 272; 
Duncombe v. Powers, 75 Iowa 185, 
39 NW 261; Kirk vy. Litterst, 71 Iowa 
71, 32 NW 106; Hasner v. Patterson, 
70 lowa 681, 28 NW 493; Leekins v. 
Nordyke, etc., Co., -66 Iowa 571, 24 
NW 1; Wood v. Whitton, 66 Iowa 295, 
19 NW 907, 23 NW 675; Foley v. 
Kirkland, 66 Iowa 227, 23 NW 642; 
Terry v. Taylor, 64 Iowa 35, 19 NW 
841; Marsel v. Bowman, 62 Towa Bilis 
LG; NW 176; Stevens v. Brown, 60 
Iowa 403, 14 NW 735; Patterson v. 
Jack, 59 Towa 632,13 NW 724; Brown 
v. Rose, 55 Iowa 734, 7 NW 1338; 
Betts v. Glenwood, 52 Iowa 124, 2 
NW 1012; Benton v. Nichols, 47 
Iowa 698; Nockles v. Eggspieler, 47 
Iowa 400; McCormick vy. Chicago, etc., 
R. Co., 47 Iowa 345; Richardson v. 
McCormick, 47 Iowa 80; Oschner v. 
Schunk, 46 Iowa 293; Reilly v. Ring- 
land, 44 lowa 422; Lytle v. Prescott, 
57 Minn. 129, 58 NW 688; Moody v. 
Tschabold, 52 Minn. 51, 53 NW 1023; 
Stevens v. Minneapolis, 42 Minn. 136, 
43 NW 842; State v. Hays, 38 Minn. 
475, 38 NW 365; Wiseman v. Zieg- 
ler, 41 Nebr. 886, 60 NW 320; Glaze 
v. Parcel, 40 Nebr. 732, 59 NW 382; 
Anderson v. Horn, 75 Tex. 675, 13 
SW 24; Ruby v. Von Valkenberg, 72 
Tex. 459, 10 SW 514; O’Neil v. Wills 
Point Bank,: 67 Tex. 36, 2 SW 754. 
86. McCreary v. Jackson Lumber 
Co., 148 Ala. 247, 41 S 822; Brunswick, 
etc., R. Co. v. Hoodenpyle, 129 Ga. 
174, 58 SE 705; Armstrong v. Mayer, 
1 Nebr. (Unoff!) 119, 95 NW 483. 
87. Ga.—Huxford v. Southern 
Pine::Co;, 124 'Ga, 181,52 .SiHY 439% 
Futch v. State, 90 Ga. 472, 16 SH 
102; Gray v. Phillips, 88 Ga. 199, 14 
SE 205; Crouch vy. Spooner, 8 Ga. A. 
626, 69 SH 1129 (under Ct. A. Rule 


No. 8 [57 SEH x] ); Butler v. Hall, 7 
Ga. A. 777, 68 SE 331; Bothell v. 
“Whitley, 3 Ga. A. 755, 60 SH 371; 


Napier v. Brown, 2 Ga. "A. 421, 58 SE 


667. 
Ill. Ottawa, ete, R. Co. v. Me- 


Math, 91 Ill. 104; Shaw v. Peo., 81 Ill. 


Apo. 

nd.—Walb v. Eshelman, 176 Ind. 
263. 94 NK 566 (irregular appoint- 
ment of a special judge); Simplex R. 
Appliance Co. v. Western Rawhide, 
etc., Co., 173 Ind. 1, 88 NE 682; Tee- 
ple v.. State, 171 Ind. .268, 86 NE 
49; Standish v. Bridgewater, 159.Ind. 
386, 65 NE 189; Kernodle v. Gibson, 
114 Ind. 451, 17 NE 99; Buchanan 
v. Berkshire L. Ins. Co., 96 Ind. 510; 
Robinson v. Glass, 94 Ind. 211; Hutts 
v. Shoaf, 88 Ind. 3895; Branham v. 
Record, 42 Ind. 181: Montmorency 


| Gravel Road Co. v. Rock, 41 Ind. 263; 


Leach y. Prebster, 39 Ind. 492; Miles 


For later cases, developments and changes in the Jaw see cumulative Annotations, same title, page and note number. 
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granting such a motion.*8 


a new trial are: 


v. Buchanan, 36 Ind. 490; Ewing v. 
Reno, 32 Ind. 149; Shover v. Jones, 
32 Ind. 141; Lingerman v. Nave, 31 
ind. 2225 Crowfoot’ v.: Zink; 30° Ind. 
446; Stilwell v. Chappell, 30 Ind. 72; 
Bhrman v. Kramer, 26 Ind. 409. 
Kan.—Ft. Scott, ete, R. Co. v. 
Jones, 48 Kan. 51, 28 P 978. 
Okl.—Chicago, etc, R. Co. v. Da- 
vis, 101 P 1118; Glaser v. Glaser, 13 
Okl. 389, 74 P 944; Boyd v. Bryan, 
11 Okl. 56, 65 P 940; Logan County 
v. Jones, 4 Okl. 341, 51 P 565; Rich- 
ardson v. Mackay, 4 Okl. 328, 46 P 


546; Walter A. Wood Mowing, etc., 
ce Vip Marna le @kin eno Osn oor le 
Te 


Wash.—Williams v. Spokane Falls, 
éte., R. Co., 42 Wash. 597, 84 P 1129. 

Wyo.—Riordan v Horton, 16 Wyo. 
368, 94 P 448; Carbon County School 
Dist. No. 3 v. Western Tube Co., 5 
Wyo. 185, 38 P 922; Wolcott v. Bach- 
man, 3 Wyo. 335, 23 P 72, 673. 

~{a] What is not a general assignu- 

ment.—An assignment that the court 
below erred in overruling a motion 
for a new trial, and in rendering 
judgment, for the reason that the 
complaint did not state facts suffi- 
cient to constitute a cause of action, 
is not a general allegation that the 
court erred in overruling the, motion 
for a new trial, and,.if it presents 
any question, it is as to the sufficien- 
ey of the complaint. Frazier v Har- 
Pris, bt Ind. 156: 

{[b] An assignment of error that 
the court erred in its conclusions of 
law, and that it erred in overruling 
a motion for a new trial, embraces 
assignments of error in sustaining a 
motion for judgment on the find- 
ings, and error in overruling excep- 
<ions to conclusions of law and ren- 
dering judgment thereon, and error 
in rendering judgment against ap- 


pellant. Peterson v. Struby, 25 Ind. 
A. 19, 56 NE 783, 57 NE 599. 
gs. Crouch v. Spooner, 8 Ga. A. 


626, 69 SE 1129; Bothell v. Whitley, 
SeGar AU hbo O00) SINE oils NADIEK av. 
Brown, 2 Ga. A. 421, 58 SE 667. 

[a] Insufficient assignment.—But 
an assignment that the granting of 
a new trial was “contrary to law, 


equity, and the evidence” is_insuf- 
ficient. Moore v. Rosser, 76 Ga. 
BVO) 

[b] "Yo sustain an assignment of 


error in granting a new trial on a 
motion based on several grounds, 
plaintiff in error must affirmatively 
show that none of the grounds of 
the motion are sufficient. Atchison, 
etc., R. Co. v. Todd, 4 Kan. A. 740, 


46 P 545. 
CtCree ken COn ven Nle= 


89. Ottawa, 
Math, 91 Ill. 104; Shaw v. Peo., 81 
etcy ae rte Colmes 


hie 150 UChieazo; 

Northern Illinois Coal, ete., Co., 36 
fll. 60; International Text Book Co. 
v. Mackhorn, 158 Ill. A. 543; Meran- 
ga v. Spurlin, 100 Ind. 380; Galvin 
vy. State, 56 Ind. 51; Marley v. Noblett, 
42 Ind. 85; Murray v. Johnson, 28 
§. D. 571, 1834 NW 206 (an objection 


to evidence specified as error in mo- 
° 


Thus, among the causes 
properly assigned as grounds for a new trial and 
which do not require a more specific assignment 
than that of error in overruling the motion for 
The rejection of proper, or the 
admission of improper, evidence;®® the sufficiency 
of the evidence to sustain the findings,®° the de- 
cision of the trial court,®! or the verdict;°? the giv- 
ing of improper or the refusal of proper instruc- 
tions ;°* that the finding is contrary to law;%* that 
the damages are excessive;®® error in ruling upon 
a motion to suppress a deposition,®® on a motion for 
continuance,®? or on a motion for change of venue;°® 
refusal to require the jury to answer interroga- 
tories more fully and specifically;°® error in re- 
instating a cause after a change of venue or re- 


Ft 


APPEAL AND ERROR 


tion for new trial is properly as- 
signed as error on appeal). 

90. Indianapolis, ete, R. Co, v. 
Rhodes, 76 Ill. 285; Meranda v. Spur- 
lin, 100 Ind. 380; Whitinger v. Nelson, 
29 Ind. 441; Richardson v. Mackay, 
4 Okl. 328, 46 P 546; Pierce v. Man- 
ning, 2S. D. 517, 51 NW 332. But see 
Independent Torpedo Co. v. J. E. 
Clark Oil Co., 48 Ind. A. 124, 95 NE 
592 (holding that an assignment that 
special findings of facts are not sus- 
tained by sufficient evidence is not a 
proper assignment on the overruling 
of a motion for a new trial). 

91. Parkison v. Thompson, 164 
Ind. 609,: 73° NE. 109, 3) AnnCas 677; 
Strebin v. Myers, 42 Ind. A. 381, 85 
NE 784. 

92. Supple v. Agnew, 202 Ill. 351, 
COONE A069> Rati“ 997 Tile sA 19 @Oe= 
tawa, etc., R. Co. v. MeMath, 91 T11. 
104; Shaw v. Peo., 81 Ill. 150; Inter- 
national Text Book Co. v. Mackhorn, 
158 Ill. A. 548; Munger v. Supancicz, 
64 Ill. A. 661; Davis v. Montgomery, 
123 Ind. 587, 24 NE 367; Robbins v. 
Magee, 96 Ind. 174; Marsh v. Fer- 
rell, 63 Ind. 3638. 

93. Chicago, etc., R. Co. v. North- 
ern Illinois Coal, etc., Co.,'36 Ill. 60; 
International Text Book Co. v. Mack- 
horn, 158 Ill. A. 543; Hage v. New- 
som, 96 Ind. 426; Marsh v. Ferrell, 
63 Ind. 363; Marley v.. Noblett, 42 
Ind. 85; New Albany v. Slider, 21 Ind. 
AS Sole) be NE) 626. 


an Whitinger v. Nelson, 29 Ind. 
441. 
95. Munger v. Supancicz, 64 Ill. A. 


661; Firestone v. Daniels, 71 Ind. 570; 
Richardson v. Mackay, 4 Okl. 328, 46 
P 546; Williams v. Spokane Falls, 
etc., R. Co., 44 Wash. 363, 87 P 491; 
Williams v. Spokane Falls, ete, R. 
Co., 42 Wash. 597, 84 P 1129. 

96. McMullen v. Clark, 49 Ind. 77. 

97. Continental L. Ins: Co. v. 
Kessler, 84 Ind. 310; Carr v. Eaton, 
42 Ind. 385; Hughes v. Ainslee, 28 
Ind. 346. F 

98. Bane v. Ward, 77 Ind. 153; 
Walker v. Heller, 73 Ind. 46; Horton 
v. Wilson, 25 Ind. 316. 

99. Staser v. Hogan, 120 Ind. 207, 
21 NH 911; 22 NE 990: 

1. Wiley v. Barclay, 58 Ind. 577. 

2. Trenerry v. South Omaha, 86 
Nebr. 7, 124 NW 920 (holding that, 
where there iS an assignment that 
the court erred in overruling a mo- 
tion for a new trial, the record will 
be considered to determine whether 
the judgment complained of is war- 
ranted by the pleadings). 

8. Ind.—Teeple v. State, 171 Ind. 
268, 86 NE 49; Bradford v. Wegg, 
(A.) “102 NE 845; Brotherhood of 
Locomotive Firemen, etc. v. Corder, 
52 Ind. A. 214, 97 NE 125; Steele v. 
Michigan Buggy Co., 50 Ind. A. 6385, 
95 NE 435 (ruling on motion to strike 
out part of deposition); Cronin v. Lo- 
gansport Daily Reporter, 50 Ind. A. 
263, 98 NE 303 (overruling motion 
for continuance); Myers v. Reynolds, 
47 Ind. A. 238, 94 NE 345; Reeves 
v. Gillette, 47 Ind. A. 221, 94 NE 242; 
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fusal of sufficient time for perfecting the change ;? 
or error in holding that the judgment complained of 
is warranted by the pleadings.” 
some of these jurisdictions, that matters assignable 
as grounds for new trial cannot be made the sub- 
ject of an independent assignment of error in 
the reviewing court, but must be embraced in the 
motion for a new trial and the action of the trial 
court in overruling the motion assigned as error,*® 
that all errors which are grounds for new trial and 
which are not specified in the motion for new trial 
are waived,* and that, even though specified in the 
motion for new trial, such matters cannot be con- 
sidered unless error is assigned to the action of 
the court in sustaining or overruling the motion.® 
But it has been held that separate and specific as- 


It is also held, in 


Meloy v. Weathers, 35 Ind. A. 165, 
73 NE 924 (refusal to submit cause 
to jury); New Albany v. Slider, 21 
Ind. A. 392, 52 NE 626; Hunt v. Lis- 
tenberger, 14 Ind. A. 320, 42 NE 240, 
964; Merchants’, ete., Bank v. Fraze, 
9 Ind. A. 161, 36 NE 378; Maybin v. 
Webster, 8 Ind. A. 547, 35 NE 194, 36 
NE 373; McCloskey v. Davis, 8 Ind. 
A905 35) INE AST 2 

Ind. T.—Missouri, ete., R. Co. v: 
Wilhoit, 6 Ind. T. 534, 98 SW 341. 

Kan.—Johnson v. Badger Lumber 
Co., 8 Kan. A. 580, 55 P 517; Wright 
v. Darst, 8 Kan. A. 492, 55 P 516. 

Mo.—Barnes v. Waltke, 135 Mo. 
A. 488, 116 SW 7. 

Okl.—Adams v. Norton, 41 Okl. 497, 
139 P 254; Jennings Co. v. Dyer, 41 
Okl. 468, 139 P 250; O’Neil v. James, 
40 Okl. 661, 140 PB 141; St. Louis, ete., 
R. Co. v. Davis, 39 Okl. 98, 134 P 27; 
Perkins v. Perkins, 37 Okl. 693, 132 
P 1097; Lee v. Summers, 36 Okl. 784, 
130 P 268; St. Louis; ete., RR. Com we 
Dyer, 36 OkI. 112, 128 P2657" Mis= 
souri, ete., R. Co. v. McClellan, 35 
Oxl. 609, 130 P 916; Walter A. Wood 
Mowing, etc., Co. v. Farnham, 1 Okl. 
Sone oom EYES Ore 

Wyo.—Riordan v. Horton, 16 Wyo. 
363, 94 P 448; Wolcott v. Bachman, 
St Wiy0. 1335.5 28 Oe) 72, 6s Ue Scene 
Trabing, 3 Wyo. 144, 6 P 721. 

[a] Thus the fact that’ the judg- 
ment of the trial court is not clearly 
supported by the evidence or is clear- 
ly against the weight of the evidence 
is not a question for independent as- 
Signment of error but is only avail- 
able as cause for a new trial. State 
v. Davisson, 174 Ind. 705, 93 NE 6; 
Albaugh v. Lynas, 47 Ind. A. 30, 93 
NE 678; Leedy v. Capitol Nat. Bank, 
385 Ind. A. 247, 73 NE 1000. : 

[b] Error in directing or refusing 
to direct a verdict must be presented 
on appeal under an assignment of 
error in overruling a motion for new 
trial. U. S. Health, ete., Ins. Co. 
Batt, 49 Ind. A. 277, 97 NE 195: 
a ag v. Cage, 35 Ind. A. 590, 73 NE 

[c] In the federal courts ‘the mo- 
tion for a new trial and the assign- 
ment of errors need not be compared. 
Under the practice in the courts of 
the United States the former is ad- 
dressed to the discretion of the trial 
court, and the contents thereof do 
not limit or otherwise affect the mat- 
ters that may be embraced in the lat- 
ter.” Owen v. Giles, 157 Fed. 825, 
827, 85 CCA’ 189. 

4. Kansas City So. R. Co. v. Short, 
75 Ark. 345, 87 SW 640; Jeffersonville 
v. Gray, 165 Ind. 26, 74 NE 611; Allen 
v. State, 74 Ihd. 216; McMullen v. 
Clark, 49 Ind. 77; Branham v. Record, 
42 Ind. 181; Memphis St. R. Co. v. 
Prince, 2 Tenn. Civ. A. 688. 

5. Ala.—Nashville, ete, R. Co. v. 
Moore, 148 Ala. 63, 41 S 984. 


Ill.— Miller v. Carney, 182 Ill. A. 
30s 
Ind.—Jeffersonville v. Gray, 165 


Ind. 26, 74 NE 611; Caldwell v. As-+ 
bury, 29 Ind. 451; Terre Haute v. 
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signments of error as to the grounds of a motion 
for a new trial are sufficient, without an assign- 
ment of error in overruling the motion itself.® 

(b) Limitations of Rule—aa. In Gen- | by 
Grounds which are expressed in terms so 
vague, general, or indefinite as not to indicate the 
nature or character of the errors alleged, or which 
render it very difficult, if not impracticable, for the 
appellate court to ascertain what was really the 
ruling or other conduct of the court complained of, | 

In some jurisdictions errors 


[§ 1537] 
eral. 


will not be considered.‘ 


Kagansw2l Ind) As) 3%, 
See also Temple vy. Lasher, 
203. 

Kan.—Bennett v. Kansas Nat. Sup- 
ply; Co., 80 Kan. 487, 102 P 511; Cof- 
feyville Gas Co. v. Dooley, 73 Kan. 
758, 84 P 719; Perry v. Wheeler, 63 
Kan. 870, 66 P 1007; Binns v. Adams, 
54 Si<cans lps 33: Pai92: ‘Cogshall yv: 
Spurry, 47 Kan. 448, 28 P 154; Dry- 
den v. Chicago, ete., R. Co., 47 Kan. 
445, 28 P.153; Struthers v. Fuller, 
45 Kan. 735, 26 P 471; McPherson v. 
Manning, 43 Kan. 129, 23 PB 109; Peo- 
ria First Nat. Bank v. Jaffray; 41 
Kan. 691, 19 P 626; Clark v. Schnur, 
40 Kan. 72, 19 P 327; Carson v. Funk, 
27 Kan. 524; Case v. Jacobitz, 9 Kan. 
A. 842, 62 P 115; Quinton v. Waters, 
(A.) 59 P 664; Johnson v. Badger 
Lumber Co., 8 Kan. A. 580, 55 P 517; 
Wright v. Darst, 8 Kan. A. 492, 55 
P 516; Chicago, etc., R. Co. v. German 
Ins./Co., 2: Kan. A. 395,142 P7594; 

Nebr.—Beckwith v. Dierks Lumber, 
etc., Co., 75 Nebr. 349, 106 NW 442; 
Achenbach v. Pollock, 64 Nebr. 436, 
90 NW 3804; James v. Higginbotham, 
60 Nebr. 203, 82 NW 625; Coxe v. 
Omaha Coal, ete, Co., 4 Nebr. (Un- 
off.) 412, 94 NW 519;_Cole v. Adams 
County, 4 Nebr. (Unoff.) 226, 93 
NW 701; German Mut. F. Ins. Co. v. 
Palmer, 3 Nebr. (Unoff.) 688, 92 NW 
624; Zimmerman y. Kearney County 
Bank, 3 Nebr. (Unoff.) 323, 91 NW 
497; Sharp v. Call, 3 Nebr. (Unoff.) 
64, 90 NW 765 [aff reh 69 Nebr. 72, 
95 NW 16, 96 NW 1004]. But where 
the grounds of a motion for a new 
trial are alleged in the language of 
Code § 314, and the assignments in 
the petition in error are based upon 
those grounds, the court is not with- 
out jurisdiction to review the case on 
error simply because the petition in 
error does not specifically allege that 
the court below erred in overruling 
the motion for a new trial. Chicago, 
etc., R. Co. v. Cass County, 51 Nebr. 
369, 70 NW 955. 

‘Okl.—Beaver County v. Langston, 
AOKI (11.5 elo. Pe 956. UDurnertiv. 
First Nat. Bank, 40 Okl, 498, 139 P 
703; Perkins v. Perkins, 37 Okl. 693, 
132 P 1097; Lee v. Summers, 36 OKI. 
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784, 130 P 268; Butler v. Oklahoma 
State Bank, 36 Okl. 611, 129 P 750; 
Stpeiouis, setc.,-1R:* Co. av. Dyer, 136 


Okl. 112, 128 P 265; Hunter v. Hines, 
33 Okl. 590, 127 P 386; George v. 
Moore, 32 Okl. 842, 124 P 36; Burrus 
v. Funk,. 29 Okl. 677, 119 P 976; Cox 
v. Lavine, 29 Okl. .312,..116'P 920; 
MeDonald v. Wilson, 29 Okl. 309, 116 
P- 920; Meyer v. James, 29 Okl. 7, 
115 P 1016; Kimbriel v. Montgomery, 
28 Okl, 743, 115 P 1013; Stinchcomb 
Vi » Myers; 28. Okl.-597,--115 )P: 602; 
Whiteacre v. Nichols, .17 Okl. 3887, 
87 P 865; Martin v. Gassert, 17 Okl. 


177, 87 P 586; Beall v. New York 
Matinbedinss -Coj) Oki. 2:85, 54 P 
474; Douglas v. Sparks, 7 Okl. 259, 


54 P 467. : 

S. D.—Hazen v. Thompson, 33 S. D. 
646, 146 NW 1070; wade v. Ward, 32 
S. D. 351, 1438 NW: 2 

[a] In Wear, however, it is 
not necessary to assign the overrul- 
ing of a motion for a new trial as 
error, unless it is desired to review 
all matters embraced in the motion 
without further assignment, and the 
supreme court will not review errors 
which are properly grounds for a new 


52 NE 457. 


APPEAL AND ERROR 


trial, unless they have been presented 
by such mction and an adverse ruling 
made thereon, and a party may assign 
as error one or more grounds em- 
braced in the motion for a new trial, 
and be entitled to have the same re- 
viewed, although the overruling of 
the motion for a new trial is not 


specifically assigned as error. Rior- 
dan v. Horton, 16 Wyo. 363, 94 P 
448. 

[b] Not Showing disposition of 
motion—An assignment of error 


which recites the making of a motion 
for a new trial, and stating the 
grounds, but not showing what was 
done with it, is insufficient. Smith 
v. Frost, 74 Ga. 842. 

[c] No causes for a new trial 
which are not the subject of excep- 
tions can be reviewed, where it is 
not assigned as error that the court 
erred in refusing a new trial. Mun- 
ger v. Supancicz, 64 Ill. A. 661. 

{d] The sufficiency of the evi- 
dence to sustain the verdict or find- 
ings (1) will not be considered on 
appeal, aS a general rule, where no 
assignment of error is made upon the 
action of the court in sustaining or 
overruling a motion for a new trial. 
Kankakee v. Phipps, 135 Ill. A. 585; 
Chicago Great Western R. Co. v. Git- 
chell, 95 Ill. A. 1; Ft. Wayne, etc., R. 
Co. v. McDonald, 48 Ind. 241; Hum- 
pert v. McGavock, 59 Nebr. 346, 80 
NW 1038; Moores v. Jones, 4 Nebr. 
(Unoff.) 319, 93 NW 1016; Hazen y. 
Thompson, 33 S. D. 646, 146 NW 
1070; Carroll v.. Nisbet, 9 S. D. 497, 
70 NW 634; Barnard, etc., Mfg. Co. 
v. Galloway, 5 S. D. 205, 58 NW 565; 
Pierce v. Manning, 2 S. D. 517, 51 
NW 332. (2). But in Montana,-: on 
appeal from a decree in an action 
tried by the court, the supreme court 
is entitled to review the evidence to 
determine whether it supports the 
findings and the decree, although the 
order of the trial court denying the 
motion for a new trial is not assigned 
as error. Hickey v. Anaconda Cop- 
per Min. Co., 33 Mont. 46, 81 P 806. 
(3) In Indiana an assignment of er- 
ror in a cause triable by a jury, that 
the court erred in overruling the mo- 
tion for a new trial, does not present 
the question of the sufficiency of the 
evidence as contemplated by the act 
of March 9, 1903, acts (1903) p 341 ¢ 
T93\ $3.8; which applies only to cases 
not triable by a jury. Hoosier Constr. 
Co. v. Seattle Nat. Bank of Commerce, 
(Ind. A.) 72. NE 473 [aff reh 35 Ind. 
A. 270, 73 NE 1006]. 

[e] Where the assignments of er- 
ror in the abstract are made by refer- 
ence to the bill of exceptions (1) on 
motion for new trial for insufficiency 
of the evidence, and hence do not con- 
tain an assignment of error to the 
overruling of the motion, the insuf- 
ficiency of the evidence to support 
the verdict will not be considered on 
appeal. Whaley v. Vidal, 26 S. D. 300, 
128 NW 331. (2) But where an appli- 
cation for a new trial is made on,the 
minutes, and the notice of intent to 
move for a new trial, which specifies 
the particulars in which the evidence 
is. alleged to be insufficient and the 
particular errors relied upon, is in- 
corporated into the bill of exceptions, 
the sufficiency of the evidence and 
alleged errors may be reviewed on 
appeal, although the bill of excep- 
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which have not been properly reserved by exceptions 
cannot be considered,* and where the assignment is 
joint as to several errors, one of which was not saved 
exception, the assignment cannot be considered.® 
[§ 1538] bb. Matters Not Ground for New Trial. 
The rule that a general assignment of errors is 
sufficient applies only to such matters as are ap-_ 
parent as errors on the face of the record by rea- 
son of the motion for a new trial, and errors which 
are not assignable in such motion should be spe- 
cially assigned, and, are not presented by a general 


tions contains, no specifications of er- 
ror. Lennan v. Pollock State Bank, 
21 S. D. 511, 110 NW 834. 

[f] Original and supplemental 
motion.—Since a supplemental mo- 
tion for new trial is a part of the 
original motion, if the latter is pend- 
ing error in the ruling on the motion 
for new trial must be assigned on 
the original motion. Fisher v. In- 
cane. So..,R.5:Co..5, Clings Ass) gl O4onN Be 

[g] Assignment of error in direct- 
ing or refusing to direct a verdict 
presents a reviewable question of law, 
although the denial of a new trial is 
not assigned as error. Carroll v. Nis- 
bet, 9 S. D. 497, 70 NW 634. 

[h] Reference to motion not made. 
—Where a new trial was asked for 
as to the whole cause, an assignment 
that “the court erred in overruling 
appellant’s motion for new trial on 
the cross-complaint” presents no 
question, because there was no'such 
motion. Klingler v. Smith, 131 Ind 
524, 29 NE 364, 31 NE 355. 

6. Miami Copper Co. yv. Strohl, 14 
Ariz. 410, 130 P 605. : 

7. Henley v. Brockman, 124 Ga. 
1059, 53. SE 672; Inland Steel Co. v. 
Smith, 168 Ind. 245, 80 NE 538; La- 
fayette v. Larson, 73 Ind. 367 (hold- 
ing, however, that an assignment as 
reason for new trial, “that the court 
erred in each and all of its instruc- 
tions given to the jury, constituting 
the final charge of the court,” is not 
subject to the objection of vagueness 
and uncertainty); Rees v. Blackwell, 
6 Ind. A. 506, 33 NE 988; Knisely v. 
Hire, 2 Ind. A. 86, 28 NE 195. 

8. International Text Book Co. v. 
Mackhorn, 158 Ill. A. 543; Columbian 
Relief Fund Assoc. v. Walker, 26 
Ind. A. 25, 59 NE 36 (holding that, 
where a party objects to the accept- 
ance by the court of an offer to remit 
pending motion for new trial, an ex- 
ception should be saved to the court’s 
action and the ruling assigned as 
error, and it is not properly covered 
by an assignment of, error in over- 
ruling the motion for new trial). See 
generally supra §§ 1462, 1504. 

[a] Where a motion for a new trial 
is made on a bill of exceptions, (1) 
only such particulars wherein the evi- 
dence is alleged to be insufficient as 
are specified in the bill and embraced 
in the assignment of errors as printed 
in the abstract are available on ap- 


peal. Redwater Land, etc., Co. v. 
Reed, 26 S. D. 466, 128 NW 702. (2) 
Assignments of error should be 


placed at the end of the abstract, and 
should be those specifications relied 
on below which will be relied on 
here, with an assignment of error to 
the ruling on motion for new trial, 
and it will be presumed that they 
correspond with the specifications in 
the bill of exceptions used below on 
the motion for new trial. Whaley v. 
Vidal, 26 S. D. 300, 128 NW 381. 

9. ‘Lautman v. Pepin, 26 Ind. A. 
427, 59 NE 1073 (holding that, where 
two causes were assigned as a ground 
for a new trial, and each was based 
on a separate and distinct item of 

evidence, and no exception was taken 
to the ruling of the court on the 
second cause assigned, no question 
was presented for review as to that 
cause, and the assignment, being 
joint, could not be considered). 


Fer later cases, developments and changes in the law see cumulative Annotations, same. title, page and note number. 
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assignment that the court erred in its ruling on such 
motion.’® Rulings upon demurrers and motions ad- 


dressed to the pleadings and in 


of the issues are not grounds for a new trial, and 
hence can be presented on appeal only by inde- 


pendent assignments of error.1! 
fe's1539'] 2ce: 


ruled.!2 


10. Ringgenberg v. Hartman, 102 
Ind. 537, 26 NE 91; New Albany v. 
White, 100 Ind. 206; Wolcott v. Bach- 
Manes) Wi Oe Soo as Le Te, (6 los Ul tis 
v. Trabing, 3 Wyo. 144, 6 P 721. 

[a] The following grounds are not 
assignable in a motion for a new trial 
and are not presented by a general 
assignment that the court erred in 
overruling the motion for a new trial: 
(1) An order allowing a supplemental 
complaint to be filed before issue 
joined. Ringgenberg v. Hartman, 
102 Ind. 537, 26 NE 91. (2) Error in 
sustaining a motion to dismiss an ap- 
peal from a judgment of a justice of 
the peace. Hughes v. Chicago, etc., 
RCo. 50) Inds) Ae 78, 98 NEEL. 
(3) Aeceptance by the court of an 
offer to remit pending motion for a 
new trial. Columbian Relief Fund 
Assoc. v. Walker, 26 Ind. A. 25, 59 
NE 36. (4) Refusal to compel a 
party to answer interrogatories. Cates 
v. Thayer, 93 Ind. 156. (5) Refusal to 
strike evidence from the record. Ort- 
Weil vadettries, lind, » As 200527 


NE 570. (6) Error in the trial court's 
conclusions of law. Montmorency 
Gravel Road Co. v. Rock, 41 Ind. 


263; Rooker v. Ludowici Celadon Co., 
53 Ind. A. 275, 100 NE 469. (7) Rul- 
ing ‘on a motion to remand a cause 
to a justice of the peace, to be certi- 
fied by him to the circuit court. Tib- 
betts v. O’Connell, 66 Ind. aril (8) 
Alleged error in refusing to dismiss 
drainage proceedings for failure of 
proof that the proposed drain would 
be a public utility. Earhart v. Farm- 
ers’ Creamery, 148 Ind. 79, 47 NE 226. 

[b] A portion of the opinion on a 
motion for a new trial is not a sub- 
ject for an assignment of error. 
Wentzel v. Morris, 49 Pa. Super. 79. 
' [ec] As to errors arising subse- 
quent to a motion for a new trial, 
and which cannot be raised in the 
motion, (1) probably the proper prac- 
tice is to file distinct assignments 
in relation thereto with the clerk of 
the lower court. Dees v. Thompson, 
(Tex. Civ. A.) 166 SW 56. _ 
a motion for a new trial is correctly 
overruled judgment follows as of 
course, and the assignment of error 
that the court below erred in render- 
ing the judgment has no foundation. 
Mutual Ben. L. Ins. Co. v. Miller, 39 
Ind. 475. (3) If a request for filing 
conclusions of fact and of law was 
made after the motion for new trial 
was overruled, so that the failure to 
comply therewith could not be set out 
in such a motion, a distinct assign- 
ment of error thereon, filed with the 
clerk of the trial court as required by 
statute and rules prior to 1911, should 
be made in order to review _such re- 
fusal. Overton v. Colored K. of P., 
(Tex. Civ. A.) 163 SW 1053. 

11. Roberts v. Keeler, 111 Ga. 181, 
36 SE 617; Reed v. Light, 170 Ind. 
550, 85 NE 9 (error in allowing an 
amendment of pleading after all evi- 
dence was introduced); Standard Oil 
Co. v. Bowker, 141 Ind. 12, 40 NE 128; 
New Albany v. White, 100 Ind. 206 
(that a part of a pleading has been 
erroneously stricken out); Helberg v. 
Hammond Bldg., etc., Assoc., 31 Ind. 
A. 58, 67 NE 111 atts in overruling 

rrer to complaint). 
eet Denial of a motion for leave 
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Several Motions for New Trial. - 
Where more than one motion for a new trial is 
made, an assignment of error to the overruling 
of the motion is too general to be considered be- 
cause it does not show which motion was over- 


(2) Where- 


t 


APPEAL AND ERROR 


the making up 


made the basis 


to withdraw defendant’s answer and 
file another (1) is not a proper ground 
for a motion for a new trial, and 
therefore is reviewable on appeal 
only when presented by an independ- 
ent assignment of error. Bradley v. 
Onstott, 180 Ind. 687, 103 NE 798. 
(2) And this rule also applies to the 
refusal of the court to permit the 
filing of an additional paragraph of 
the answer. Fireman’s Fund Ins. Co. 
Sean hi 164 Ind. 376, 73 NE 


12. J. Painter, etc., Co. v.;W. H. 
Metz Co.) 7 Indi) AY -652))'35 INE 27: 
Compare Bivens y. Henderson, 42 Ind. 
A. 562, 86 NE 426 (holding that where, 
after a trial in one court, defendants’ 
motion for a new trial for cause was 
overruled, and afterward the motion 
for a new trial, as matter of right, 
was sustained, and the venue trans- 
ferred to another court, where judg- 
ment was rendered against them, and 
their motion for a new trial for cause 
overruled, and an appeal taken from 
the judgment, an assignment of error 
that the court erred in overruling de- 
fendants’ motion for a new trial with- 
out specifying which motion was 
complained of presents for review the 
ruling upon the motion for new trial 
in that trial which resulted in the 
judgment from which the appeal was 
taken). 5 

13. See supra § 1536. 

14. U. S—wWestern Union Tel. Co. 
v. Winland, 182 Fed. 493, 104 CCA 
439; Condran v. Chicago, etc., R. Co., 
67 Fed. 522, 14 CCA 506, 28 LRA 74. 

Ariz.—Daniel v. Gallagher, 11 Ariz. 
151, 89 P 412; Liberty Min., etc., Co. 
v. Geddes, 11 Ariz. 54, 90 P 332; Tur- 
ner v. Franklin, 10 Ariz. 188, 85 P 
1070; Charbouleau v. Shields, 9 Ariz. 
73, 76 P 821; De Mund Lumber Co. 
v. Stilwell, 8 Ariz. 1, 68 P 543; Main 
v. Main, 7 Ariz. 149, 60 P 888; Miller 
v. Douglas, 7 Ariz. 41, 60 P 722. 

Dak.—Franz Falk Brewing Co. v. 
Mielenz, 5 Dak. 136, 37 NW 728. 

Fla.—Hyer v. Griffin, 55 Fla. 560, 
46 S 635. 

Iowa.—Pierce v. Wilke, 145 “NW 
908; Davison v. Ratcliffe, 98 NW 472: 
Goldstein v. Morgan, 122 Iowa 27, 96 
NW 897; Reeves v. Lamm, 120 Iowa 
283, 94 NW 839; Copeland vy. Ferris, 
118 Iowa 554, 92 NW 699; Shoemaker 
v. Turner, 117 Iowa 340, 90 NW 709; 
Phelps, etc., Co. v. Samson, 113 Iowa 
145, 84 NW 1051; Irish v. Chicago, 
etc., R. Co., 84 NW 709; Battin v. 
Marshalltown, 77 NW 493; Moffitt v. 
Albert, 97 Iowa 213, 66 NW 162; 
Wicke v. Iowa State Ins. Co., 90 Iowa 
4, 57 NW 6382. 

Ky.—Louisville, ete., R. Co. v. Sul- 
livan, 81 Ky. 624, 50 AmR 186; Max- 
well v. Dudley, 13 Bush 403; Dulaney 
v. Nunnery, 7 KyL 304; Daniels v. 
Carter, 6 KyL 584; Paducah, ete, R. 
Co. v. Terrell, 5 Kyl 925; Taylor v. 
Armstrong, 5 KyL 251; Pace v. Tolle, 
5 Kyl 249; Smith v. Williams, 4 KyL 
631; White v. Dean, 4 Kyl 265. 

La.—State v. Edwards, 106 La. 674, 
31 S 308. 

Minn.—J. G. Cherry Co. v. Larson, 
124 Minn. 251, 144 NW 949; Mc- 
Laughlin v. Cloquet Tie, etc., Co., 
119 Minn. 454, 138 NW 434, 49 LR 
ANS 544; J. Neils Lumber Co. v. 
Hines, 93 Minn. 505, 101 NW 959; 
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[§ 1540] (2) Rule That Each Ground Must Be 
Specified. In many jurisdictions the rule stated in 
a preceding section, that a general assignment that 
the court erred in overruling a motion for’ new 
trial brings up for review all grounds properly 


of the motion,'® does not obtain. 


The particular ground or grounds in regard to 
which the action of the court.is claimed to be 
erroneous must be distinctly specified, and an as- 
signment that the court erred in sustaining or 
overruling a motion for new trial is too general 
to be available.'4 


So, it has been held to be in- 
J. I. Case Threshing Mach. Co. v. 


Huffman, 86 Minn. 30, 90 NW 5; 
Hughes v. Meehan, 84 Minn. 226, 87 
NW 768; Thiele v. Berge, 81 Minn. 


505, 84 NW 320; Ingalls v. Holm- 
gren, 81 Minn. 278, 83 NW 980; Ke- 
ough v. Wendelschafer, 73 Minn. 352, 
76 NW 46; Ingalls'v. Oberg, 70 Minn. 
102, 72 NW 841; Mahler v. Merchants’ 
Nat. Bank, 65 Minn. 37, 67 NW 655; 
Lytle v. Prescott, 57 Minn. 129, 58 
NW 688; Wilson v. Minnesota Farm- 
ers’ Mut. F. Ins. Assoc., 36 Minn. 112, 
30 NW 401, 1 AmSR 659. But see 
Wilcox v.. Mutual F.° Ins. Co., 81 
Minn. 478, 84 NW 334. 

Nebr.—Walker v. Allen, 58 Nebr. 
537, 78 NW 1070; Hart v. Weber, 57 
Nebr. 442, 77 NW 1085; National Ma- 
sonic Acc. Assoc. v Burr, 57 Nebr. 
437, 77 NW 1098; Allsman v. Rich- 
mond, 55 Nebr. 540, 75 NW 1094; 
Bradley v. Slater, 55 Nebr. 334, 75 
NW 826 [aff reh 58 Nebr. 554, 78 
NW 1069]; Jaeggi v. Galley, 54 Nebr. 
800, 75 NW 238; Otis v. Claussen, 53 
Nebr. 100, 73 NW 465; Brinckle v. 
Stitt, 53 Nebr. 10, 73 NW 223; Phoenix 
Ins. Co. v. King, 52 Nebr. 562, 72 NW 
855; McCord v. Hamel, 52 Nebr. 286, 
72 NW 220; Mains v. Mains, 1 Nebr. 
(Unoff.) 679, 95 NW 776; Rawlings v. 
Anheuser-Busch Brewing Assoc. 1 
Nebr. (Unoff.) 555, 95 NW 792. 

Pa.—People’s Nat. Bank v. Hazard, 
231 Pa. 552, 80 A 1094, AnnCas1914B 
1115 (holding that an assignment of 
error to the refusal of a new trial 
which does not set forth the motion, 
the reasons assigned, or the order of 
the court will be overruled). Supr. 
Ct. Rule No. 29, providing that every 
error relied on must be specified par- 
ticularly, is not violated by an assign- 
ment of error setting forth that the 
court erred in refusing a new trial 
for four specific reasons stated. Mix 
v. North American Co., 209 Pa. 636, 
59 A 272. But an assignment of er- 
ror complaining of a refusal to grant 
a new trial has been held improper in 
form as raising more than one defi- 
nite question. Curtin v. People’s Nat- 
ural Gas Co., 233 Pa. 397, 82 A 503. 

8. C.—Lorick v. Caldwell, 85 S. C. 
94, 67 SEH 1438; Crosland v.. Graham, 
83S. C. 228, 65 SE 2338; Lanier: v. 
Tolleson, 20° S: Co 5% 

Tex.—St. Louis Southwestern R. 
Co. v. Horne, 105 Tex. 135, 145 SW 
1186 [aff (Civ. A.) 130 SW 1025]; 
Guadalupe, etc., Stock Assoc. v. West, 
76 Tex. 461, 13 SW 307; Missouri Pac. 
R. Co. v. Aiken, 71 Tex. 3738, 9 SW 
437: Blum v. Whitworth, 66 Tex. 350, 
1 SW 108; Martin-Brown Co. v. Wain- 
scott, 66 Tex. 131, 1 SW 264; Houston 
Oil Co. v. Payne, (Civ. A.) 164 SW 
886; Gillispie v. Ambrose, (Civ. A.) 
161 SW 937; Brown v. Brenner, (Civ. 
A.) 161 SW 14; Cain v. Delaney, (Civ. 
A.) 157 SW 751: Peacock v. Coltrane, 
(Civ. A.) 156 SW 1087; Allen v. Kit- 
chen, (Civ. A.) 156 SW 331; Montrose 
Lumber Co. v. Jefferson, (Civ. A.) 
153 SW 1187; Dromgoole vy. Lissauer, 
(Civ. A.) 152 SW 1154; Freeman v. 
McElroy, (Civ. A.) 149 SW 428; Hol- 
land v. Closs, (Civ. A.) 146 SW 671; 
Harrington v. Chambers, (Civ. A.) 
143 SW 662; Rudolph v. Tinsley, (Civ. 
A.) 143 SW 209; Hemphill v. National 
Iron, etc., Co., (Civ. A.) 142 SW 845; 
Paterson v. Rector, (Civ. A.) 127 SW 
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sufficient to assign that the court erred in over- 


ruling the motion for a new trial 


561; Norton v. Galveston, etc., R. Co., 
(Civ. A.) 108 SW /1044;’ Gulf, ‘etc, 
R. Co. v. Walters, 49 Tex. Civ. A. 71, 
107 SW 369; Musick v. O’Brien, (Civ. 
A.) 102 SW 458; Texas, etc., R. Co. v. 
Norman, (Civ. A.) 91 SW 594; Brew- 
ster v. State, 40 Tex. Civ. A. 1, 88 SW 
858; St. Louis, etc., R. Co. v. Dobie, 
(Civ. A.) 75 SW 340; Palestine v. 
Addington, (Civ. A.) 75 SW 322; Ste- 
phenville v. Bower, 29. Tex. Civ. A. 
384, 68 SW 833; Brown v. Vizcaya, 
(Civ. A.) 55 SW 191; Williams v. Yoe, 
22 Tex. Civ. A. 446, 54 SW 614; Arm- 
strong v. Plliott, 20 Tex. Civ. A. 41, 
48 SW 605, 49 SW 635; Houston, eic., 
R. Co. v. Gaither, (Civ. A.) 43 SW 
266; Tronnier v. Munger Improved 
Cotton Mach. Mfg. Co., (Civ. A.) 31 
SW 245; Johnson v. White, (Civ. A.) 
27 SW 174. And see infra this note. 

[a] MTllustrations. — Under the 
above rule an assignment of error 
that the court erred in sustaining or 
overruling a motion for a new trial 
is insufficient to present for review: 
(1) The question whether the evi- 
dence sustains the findings or ver- 
dict. Huss vy. Chicago Great Western 
R. Co., 113 Iowa 343, 85 NW 627; 
J. Neils Lumber Co. v. Hines, 93 
Minn. 505, 101 NW 959; Ft. Worth, 
ete, BR. Co. WV. Taylor), a(Tex,) Civ.A)) 
162 SW 967 (holding that, in the ab- 
sence of an assignment of error to 
the overruling of a motion for new 
trial for insufficiency of the evidence 
to support the verdict, the appellate 
court may assume that the verdict 
was supported by the evidence on 
questions of fact, such as negligence 
and proximate cause); Artesian Belt 
MECom Ve ouns, ((DexieG@ive) “Ay)Y abb 
SW 672; San Antonio Tract. Co. v. 
Emerson, (Tex. Civ. A.) 152 SW 468; 
Bennett v. Louisiana, etc., Lumber 


Co., (Tex. Civ. A.) 148 SW 1189; In- 
ternational, ete, R. Co. v. Owens, 
(Tex. Civ. A.) 124 SW 210; Texas, 


ete., R. Co. -v. Lee, *32 Tex. Civ. A. 
23, 74 SW 345; King v. Henderson, 
29 Tex. Civ. A. 601, 69 SW 487. See 
also cases supra this note. (2) HEr- 
rors in instructions. Texas, etc., R. 
Coucv= Erancis, »¢Tex. «Civ..%A.)y'165 
Sw 40. (3) That the verdict was 
clearly excessive. Galveston, etce., R. 
Co. v. Hodnett, (Tex. Civ. A.) 155 
SW 678; Artesian Belt R. Co. v. 
Young, (Tex. Civ. A.) 155 SW 672; 
St. Louis, etc., R. Co. v. Geer, (Tex. 
Civ. A.) 149 SW 1178. * (4) ‘The re- 
fusal of the trial court to amend its 
findings of fact. Owatonna v. Chris- 
tianson, 83 Minn. 52, 85 NW 909. (5) 
An assignment alleging error in deny- 
ing plaintiff's motion for new trial 
for errors of law duly excepted to, 
and on the ground that the court’s 
decision is not justified by the evi- 
dence and is contrary to law, is too 
indefinite to be considered where 
there were many rulings and findings 
of fact made below. Prosser v. Man- 
ley, 122 Minn. 448, 142 NW 876. 
{b] Assignments of error held 
sufficient.—(1) Pelham Mfg. Co. v. 
Powell, 6 Ga. A. 308, 64 SE 1116. (2) 
An assignment of the order of the 
court granting a new trial as error, 
on the ground that the evidence was 
manifestly in favor of the verdict, is 
sufficient. Ecker v. Isaacs, 98 Minn. 
146, 107 NW 1058. (3) An assign- 
ment that the court erred in refusing 
defendant a new trial in spite of 
evidence of corrupt solicitations of 
certain jurors, and the misconduct of 
the jury, and irregularities in connec- 
tion therewith, tending to prejudi- 
cially affect their deliberations, which 
things were made known to the court, 
and on the ground of after-discovered 
evidence, is sufficient. Mix v. North 
American Co., 209 Pa. 636, 59 A 272. 
(4) The assignment that the court 
erred in overruling the motion for a 
new trial on the ground that the ver- 
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for the grounds 


dict was excessive, over and above 
the sum of forty dollars, was suf- 
ficiently specific. Waller v. Waller, 
76 Iowa 513, 41 NW 307. 

[ec] Duty to point out error.—If a 
new trial was granted on account of 
an error of law or fact prejudicial 
to appellee, and not referred to by 
the counsel for appellant, it was the 
duty of appellee to point out the er- 
ror. Wilcox v. Mutual F. Ins. Co., 81 
Minn. 478, 84 NW 334. 

{d] It is improper to group as- 
signments complaining of error of 
the court in overruling its motion for 
a new trial because, for different rea- 
sons, the verdict is alleged to be con- 
trary to the charge of the court and 
to the facts proved. Ft. Worth, etc., 
R. Co. v. Robinson, 37 Tex. Civ. A. 
465, 84 SW 410 [aff 99 Tex. 110, 87 
SW 667]. 

{e] In Texas (1) under Ct. Civ. A. 
Rule No. 24 (142 SW xii), an assign- 
ment of error in overruling a motion 
for a new trial will not be considered 
on appeal unless the grounds there- 
for are distinctly set forth in the mo- 
tion for the new trial. Wright v. 
Wright, (Civ. A.) 155 SW 1015; Da- 
vidson v. Patton, (Civ. A.) 149 SW 
757; Morris v. Morris, 47 Tex. Civ. A. 
244, 105 SW 242; Riske v. Rotan 
Grocery Co., (Civ. A.) 938 SW 708. (2) 
And under Rule No. 25, reference in 
the assignment to that portion of the 
motion for a new trial wherein the 
error was complained of was re- 
quired, and if such reference was not 
made the error was considered as 
waived. Rio Grande, etc, R. Co. v. 
Kinkel, (Civ. A.) 158 SW 214; Slaugh- 
ter v. Kirkpatrick, (Civ. A.) 157 SW 
754; Southern Pac. R. Co. v. Wal- 
ters, (Civ. A.) 157 SW.753% Irvine w~. 
Texas, etc., R. Co., (Civ. A.) 157-SW 
752; Cain v. Delaney, (Civ. A.) 157 
SW 751; Imperial Irr. Co. v. McKen- 
zie, (Civ. A.) 157 SW 751; Hl Paso 
Blectric R. Co. v: Lee, (Civ. A.) 157 


SW 748; Whitten v. Whitten, (Civ. 
A.) 157 SW. 277; Siensheimer vy. 
Maryland Motor Car Ins. Co., (Civ. 


A.) 157 SW 228; Morrow v. Harvey, 
(Civ. A.) 157 SW 206; Konz v. Hen- 
son, (Civ. A.) 156 SW 593; Allen v. 
Kitchen, (Civ. A.) 156 SW 331; Tiefel 
v. Maxwell, (Civ. A.) 154 SW 319; 
St. Louis, ete. R. Co. v. Ledbetter, 
(Civ. A.) 153 SW _ 646; Sullivan v. 
Houston, etc., R. Co. (Civ. A.) 151 
SW 838; Davidson v. Patton, supra, 
Compare Lilly v. Yeary, (Civ. A.) 152 
SW 8238. (3) The purpose of Ct. Civ. 
A. Rule No. 23 (142 SW xii), re- 
quiring the record to contain an as- 
signment of errors, Rule No. 24 (142 
SW xii), providing that the ground 
of error presented in an assignment 
must have been set forth in a motion 
for a new trial unless fundamental, 
and Rule No. 25 (142 SW xii), re- 
quiring the assignment to refer to 
that portion of such motion where 
the same error was complained of, is 
to confine the appellant in the court 
of civil appeals to such grounds of 
error aS were brought to the atten- 
tion of the trial court in the motion, 
to assure the court of civil appeals 
that the error assigned was urged in 
such motion, and to enable it to 
verify the identity of the errors; and 
where the assignments, although not 
in literal compliance with the rules, 
substantially perform this purpose, 
they should be considered, since, 
while the rules constitute a neces- 
sary limitation upon the exercise of 
the right of appeal, the preservation 
of that right is of equal concern 
with the enforcement of rules of 
practice. Chicago ete, Ae iCoyr v. 
Pemberton, 161 SW 2 [rev (Civ. A.) 
155 SW. 652]; Missouri Pac. R. Co. v. 
Cheek, (Civ. A.) 159 SW 427. (4) 
It was discretionary with the appel- 
late court whether it would consider 


~ 
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stated in the motion,!® or that the court erred in 
overruling the motion for new trial, in which the 


assignments disregarding the require- 
ment of Rule No. 25. Magee v. Paul, 
(Civ. A.) 159 SW 325; Jones v. Ed- 
wards, (Civ. A.) 152 SW 727. (5) 
But the rule would be enforced in 
the absence of sufficient excuse for 
a noncompliance. Gutheridge v. 
Gutheridge, (Civ. A.) 159 SW 452 
(failure to comply with rule was 
ground for motion to dismiss ap- 
peal); Riter v. Neatherly, (Civ. A.) 
157 SW 439. (6) The rule did not 
apply to assignments of error with 
respect to instructions since instruc- 
tions are not required to be embodied 
in a motion for new trial. Sargent. 
V.i,, Barnes, . (Civ. As)’ .15 99S W) v8 ee: 
Whitten v. Whitten, supra. (7) Rule 
No. 25, however, has been changed by 
the act of April 4, 1913 (acts 33rd 
Leg. c 136), which provides that 
where a motion for a new trial is 
filed it shall constitute the assign- 
ments of error upon which the cause 
is presented on appeal, and they need 
not be repeated by filing the assign- 
ment, nor need reference be made to 
that portion of the motion wherein 
the error was complained of; and 
under this statute and Supr. Ct. Rule 
No. 101 a (159 SW xi) the assign- 
ment is sufficient if it directs the at- 
tention of the court to the error 
complained of. Chicago, etc., R. Co. v. 
Pemberton, 161 SW 2 [rev (Civ. A.) 
155 SW 652, and reh den (Civ. A.) 
168 SW 126]; Dees v. Thompson, 
(Civ. A.) 166 SW 5&6; Gulf Refining 
Co. v. Pegues Mercantile Co., (Civ. 
A.) 164 SW 1113; Kilgore v. Savage, 
(Civ. A.) 164 SW 1081. (8) But as- 
signments of error not referring in 
any way to the motion for a new trial 
are insufficient. Houston Oil Co. v. 
Drumwright, (Civ. A.) 162 SW 1011; 
Fahey v. Benedetti, (Civ. A.) 161 SW 
896; Conn v. Rosamond, (Civ. . A.) 
16L SW. 73: (9) This statute does 
not entirely supplant the rule; the 
assignment of errors or statement 
following it should be filed with the 
clerk, containing copies of the corre- 
sponding paragraphs of the motion 
for a new trial. Dees v. Thompson, 
supra; Ruth v. Cobe, (Civ. A.) 165 
SW 530; Atchison, etc., R. Co. v. 
Bryant, (Civ. A.) 162 SW 400; West- 
ern, Union /Lel7 Cos Vv. seul lh uCCive CAL 
162 SW 382; Texas Co. v. Veloz, (Civ. 
A.) 162 SW 3877; Douthitt v. Farrar, 
(Civ. A.) 159 SW 182; Order of Unit- 
ed Commercial Travelers vy. Roth, 
(Civ. A.) 159 SW 176. (10) But the 
consideration of assignment of error 
will not be denied, although neither 
it nor the statement refer to the 
paragraphs of the motion for a new 
trial, where pages of the transcript 
containing the motion are referred to. 
Gulf Refining Co. v. Pegues Mercan- 
tile Co., supra. (11) The courts of 
civil appeals, deriving their power 
to review assignments of error from 
the statute, may consider -assign- 
ments of error failing to comply with 
the rules adopted by the supreme 
court where the record shows that a 
palpable injustice has been commit- 
ted. Davis v. Houston Oil Co., (Civ. 
A.) 162 SW 913. 


15. Nordine v. Rosengreen, (Iowa) 
89 NW 103; Sisson v. Kaper, 105 
Iowa 599, 75 NW 490; Koenigs v. 


Chicago, etc., R. Co., 98 Iowa 569, 65 
NW 314, 67 NW 399; Duncombe v. 


Powers, 75 Iowa 185, 39 NW 261; 
Morris! }v.7.€hicago, ete, -—RevCome 45 
Iowa 29; Ellering v. Minneapolis, 
ete; J. wCor. 107 Minne 846. Shao SNe 


507; St. Louis, etce., R. Co. v. Woolum, 
84 Tex. 570, 19 SW 1782; Harrell v. 
Mexico Cattle Co., 73 Tex. 612, 11 SW 
863; Cullen v. Drane, (Tex.) 10 SW 
720; Mayer v. Duke, 72 Tex. 445, 10 
SW 565; Bumpass v. Morrison, 70 
Tex. 756, 8 SW 596; Houston, ete., R 
Co. v. McNamara, 59 Tex. 255; Rips 
v. Herman, (Tex. Civ. A.) 158 SW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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grounds of the motion were referred to by number,!® 
unless the grounds stated amount to a single propo- 
sition, presented in a different way.!7 

(3) Rule Where Appeal Is from Or- 
der Granting or Denying Motion for New Trial. Un- 
der a statute which authorizes an appeal from an 
order granting or refusing a new trial, if the mo- 
tion is based on the ground that the evidence is 
not sufficient to support the verdict or that the 
verdict is contrary to the evidence, a general as- 
signment of error that the court erred in granting 
or refusing the new trial, as the case may be, is 
sufficient; but when the motion is based on the 
ground that the verdict was contrary to the law or 
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after judgment 


of.20 
[§ 1544] F. 


781; Smith v. Adoue, (Tex. Civ. A.) | 61 P 868 (holding that where a peti- 


154 SW 258; Sumner v. Kinney, (Tex. 
Civ. A.) 186 SW 1192; Sherman. v. 
Crawford, ~(Tex. ‘Civ. -A.} 127 ‘SW 
1075; Walker v. Texas, etc., R. Co., 
51 Tex. Civ. A. 391, 112 SW 430; Kan- 
Sas* City, etce.,- R..:Co,  v-5 Young; 50 
Tex. Civ. A. 610, 111,SW 764; Harris 
v. Matthews, 36 Tex. Civ. A. 424, 81 
SW 1198; Hughey v. Mosby, 31 Tex. 
Civ. A. 76, -Tl. SW) 395; Brown Vv. 
Vizcaya, (Tex. Civ. A.) 55 SW 191; 
Comanche v. Zettlemoyer, (Tex. Civ. 
A.) 40 SW 641; Laing v. Hanson, 
(Tex. Civ. A.) 36 SW 116; McCown 
v. Terrell, 9 Tex. Civ. A. 66, 29 SW 
484. Compare Dulaney v. Nunnery, 
7 Kyl 304. 

[a] Motion for new trial in ex- 
tenso.— Embracing in an assignment 
the whole motion for a new trial, 
covering about eight pages of a type- 
written record, and including all the 
points previously raised, is not suffi- 
eiently specific. Cooper v. Lee, 1 Tex. 


Civ. A. 9, 21 SW 998. 

16. Low v. Fox, 56 Iowa 221, 9 
NW 13; -Culbertson v. McCullom, 1 
KyL 267. : 

7. King vy. (Chicago; ;ete.. R..-Co., 


88 Towa 704, 54 NW 204; Kitterman 
v. Chicago, ete., R. Co., 69 Iowa 440, 
30 NW-174. See also Thomas v. Hoff- 
man, 62 Iowa 125,17 NW 431. E 

[a] MTllustrations.—(1) Assign- 
ments of error that “the court should 
have granted a new trial, because 
the verdict of the jury is contrary 
to the,preponderance of the evidence 
upon every issue submitted to the 
court, and to the law as applied to 
the issues by the court” (Galveston, 
etce,, R. Co. v. Cooper, 2 Tex. Civ. A. 
42, 20 SW 990); (2) that the court 
erred in not granting a new trial, be- 
cause the verdict was not supported 
by the law and was contrary to the 
law and evidence, and because the 
preponderance of the evidence was in 
plaintiff's favor (Campbell v. Reagan, 
(Tex. Civ. A.) 22 SW 824; Noell v. 
Bonner, (Tex. Civ. A.) 21 SW 553); 
(3) that “the court erred in not set- 
ting aside the judgment of the court, 
and granting to them a _ new trial, 
because the judgment of the court 
was contrary to law, and because the 
judgment of the court was contrary 
to the evidence, and because of the 
many errors of the court in its rul- 
ings as complained of by plaintiffs 
(Baxter v. Baker, (Tex. Civ. A.) 22 
SW 258); (4) that “the court erred in 
not granting a new trial; the evi- 
dence did not warrant a _ possible 
finding in excess of $7,500’ (Houston, 
ete., R. Co. v. Snelling, 59 Tex. 116), 
are insufficient. 

18. Cobb v. Malone, 92 Ala. 630, 9 
S 788 (construing Ala. acts [1890— 
1891] p 779); Ewart Lumber Co. v. 
American Cement Plaster Co., 9 Ala. 
A. 152, 62 S 560; Bashore v. Parker, 
146 Cal. 525, 80 P 707; Petaluma Pav. 
Co. v. Singley, 136 Cal. 616, 69 P 426 
(specification that finding is against 
law and not supported by facts not 
considered on appeal from order de- 
nying motion for new trial); McCau- 
ley v. Atchison, ete., R. Co., 70 Kan. 
895, 79 P 671; Lawton v. Eagle, (A.) 


[3 C. J.-88)} 


tion in error did not contain the 
pleadings or the evidence introduced 
at the trial, nor a substantial state- 
ment of the same, assignments of 
error for overruling a motion for a 
new trial on the ground of errors of 
law occurring at the trial and be- 
cause the order and judgment were 
not supported by sufficient evidence 
will not be considered, since it is im- 
possible to tell from the record 
whether such errors were made). 

[a] Dlustrations.—(1) Rulings on 
the admission of evidence, which were 
not specified in the motion as grounds 
for new trial, cannot be revised even 
if assigned as errors and although 
there has been a joinder in such as- 
signment. Mobile v. Murphree, 96 
Ala. 141,11 S 201. (2) So it has been 
held that an assignment of error that 
the court erred in granting a new 
trial does not raise the question of 
whether proper notice of the motion 
for new trial was given to the ad- 
verse party. Dillard v. Savage, 98 
Ala. 598, 13 S 514. 

[b] In California, (1) where, on 
appeal from an order denying a new 
trial, there are no specifications of 
insufficiency of evidence, the question 
of whether the findings are supported 
by the evidence cannot be considered. 
Pickering Light, etc., Co. v. Savage, 6 
Cal. Wnrep. Cas) 98569 Fe: 846. ..\(2) 
Such an appeal from an order deny- 
ing a new trial cannot be considered, 
where the statement on the motion 
for a new trial does not contain as 
part thereof any specification of er- 
rors but there is merely attached 
thereto what is designated as an as- 
signment of errors, which forms no 
part of the staternent, is not authen- 
ticated as part of the record, and does 
not appear to have been considered 
on the motion for new trial. Ackley 
v. Fishbeck, 124 Cal. 409, 57 P 207; 
Sprigg v. Barber, 122 Cal. 578, 55 P 
419 (Cal. Code Civ. Proce. § 659). (3) 
But where the questions presented 
by assignments that the findings of 
the trial court were not sustained by 
the evidence are available to appel- 
lant under his exceptions to the rul- 
ing of the trial court in the admis- 
sion of evidence and to the denial of 
plaintiff's motion for a judgment of 
nonsuit on appellee’s counterclaims, 
it is immaterial that the assignments 
of error did not sufficiently specify 
wherein the evidence was insufficient 
to sustain -the findings. Southern 
Pac. R. Co. v. Lipman, 148 Cal. 480, 
83 P 445. 

[c] Where the refusal to direct a 
verdict is properly assigned as error 
on appeal from an order denying a 
new trial, it may be determined as a 
matter of law, whether there was any 
evidence to be submitted to the jury, 
although the ruling on the motion 
for a new trial is not reviewable, be- 
cause no assignment of error was 
predicated thereon. Roberts v. Ruh, 
22 S. D. 13, 114 NW 1097. 

19. Sanford v. Ainsa, 13 Ariz. 287, 
114 P 560; Reeves v. Lamm, 120 Iowa 
283, 94 NW 839; Geiser Mfg. Co. v. 
Krogman, 111 Iowa 503, 82 NW 988; 
Moffitt v. Albert, 97 Iowa 213, 66 NW 
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that errors of law occurred during the trial, the 
errors must be specifically pointed out and a gen- 
eral assignment of error must be disregarded.1* 
[§ 1542] n. Motion in Arrest of Judgment. An 
assignment of error that the court erred in overrul- 
ing a motion in arrest of judgment is too general 
and will not be noticed, at least in cases in which 
the motion was based on several grounds.!? 
[§ 1543] 0. Proceedings after Judgment. 
assignment of errors with respect to proceedings 


An 


has been rendered should clearly 


and specifically point out the errors complained 


Filing, Annexing to Record, and 


162; Duncombe vy. Powers, 75 Iowa 
185, 39 NW 261; Armstrong v. Killen, 
70 Iowa 51, 30 NW 14. 

{a] In Indiana the practice is dif- 
ferent from that stated in® the text. 
In this state an assignment that the 
court erred in overruling the motion 
in arrest of judgment embraces and 
includes every valid reason set out in 
such motion, and is considered suffi- 
ciently definite. Miles vy. Buchanan, 
36 Ind. 490. 

20. Martin v. Craven, 126 Ga. 780, 
55 SE 962 (holding that an assign- 
ment on a bill of exceptions that 
there was no authority of law for 
the clerk of the superior court to is- 
sue the execution in question was 
sufficiently specific); Head v. Marietta 
Guano Co., 124 Ga. 983, 53 SE 676; 
Fincher v. Hanson, 12 Ga. A. 608, 77 
SE 1068 (holding that an assignment 
of error stating that the court over- 
ruled a defendant’s motion to vacate 
a judgment, and that he now ‘“ex- 
cepts to said ruling ... and assigns 
said ruling ... as error, on each and 
all the grounds in said motion to 
strike confained,” is sufficiently spe- 
cific to bring in question the correct- 
ness of the ruling complained of). 

[a] Assignments held too general. 
—(1) A specification of error that the 
court erred in setting aside a default 
and a decree of foreclosure as far 
as it affected plaintiff was too gen- 
eral to present any definite question 
for consideration. Nash v. Cars, 92 
Ind. 216. (2) A specification of error 
in sustaining a motion to correct a 
judgment, for the reason that the mo- 
tion does not state facts -sufficient, 
presents no question for review. 
Urbanski v. Manns, 87 Ind. 585. 

[b] As to costs.—An assignment 
of error that appellant should not 
have been taxed with thercosts of the 
suit is too general to be considered. 
Harding v. Harding, 180 Ill. 481, 54 
NE 587 [mod 79 Ill. A. 590]. 

[c] Allowance of sitenographer’s 
fees.— Where appellant desires to as- 
sign as error that the court erred in- 
allowing the master stenographer’s 
fees, he should specifically point out 
such error by an assignment clearly 
covering that point, and a blanket as- 
signment that the court erred in de- 
creeing that “complainant recover of 
defendants herein the sum of $43.10 
as and for costs” is too general to 


be considered. Freese v. Glos, 248 
Ill. 280, 93 NE 745. 
[d] In Pennsylvania, (1) the 


proper form of an assignment of er- 
ror on appeal from the superior to 
the supreme court is that the su- 
perior court erred in not sustaining, 
or in sustaining, as the case may be, 
the first assignment of error to the 
judgment of the common pleas, etc., 
and an assignment merely specifying 
error in affirmaing the judgment of 
the common pleas, without more, or 
merely alleging error by the court 
below and not by the superior court, 
is not in the prescribed form. Gries- 
meri v. Hill, 2256) Par 545, 74) AW429% 
(2) Assignments of error to the dis- 
missal of exceptions to an adjudica- 
tion in equity are defective if neither 
the exceptions nor the order dis- 


1394 [3C.J.] 


Service—l. Filing and Annexing to Record. While 
in some states it has been held that the assign- 
ment of errors need only appear in the brief of 
counsel,” the rule in most jurisdictions is that the 
assignment of errors must, generally, be attached 
to, and made a part of, the record,?? or be entered 


missing them are set forth in the as- 
signments. Cornell v. Seddinger, 237 
Pa. 389, 85 A 446. (3) An assignment 
of error to dismissal .of exceptions 
to a sheriff’s sale and to a refusal to 
set it aside is improper where the 
exceptions are not set forth. Seltzer 
v. Boyer, 224 Pa. 369, 73 A 438. 

[e] Separate assignments.—Any 
error of the court in its ruling on 
separate motions to modify the judg- 
ment is not presented by a joint as- 
signment of error. Quick vy. Brenner, 
104 Ind. 230. 

21. Donnell Mfg. Co. v. Hart, 40 
Mo. A. 512; McReavy v. Hshelman, 4 
Wash. 757, 31 P 35 (where it is said 
that, in the practice of that state, 
technical assignments of error are 
obsolete; that if the points of ob- 
jection are readily found in the brief, 
the appeal will not be dismissed). 
See also Ranahan vy. Gibbons, 23 
Wash. 255, 62 P 773; Haugh v. Ta- 
coma, 12 Wash. 386, 41 P 1738, 43 P 
37; Wash. L. (1893) p 127; Super. Ct. 
Rule No. 12. And see infra § 1587. 

22. U. S.—Farrar v. Churchill, 135 


U. S. 609, 10 SCt 771, 34 L. ed. 246; 
Central Trust Co. v. Continental 
Trust Co., 86 Fed. 517, 30 CCA 235 


[certiorari den 171 U. S. 687, 19 SCt 
940]. 


Ala.—Ji. W. Gates Lumber Co. v. 
Givens, 181 Ala. 670, 61 S 330; Pugh 
v. Hardman, 151 Ala. 248, 44 S 389; 
Hunter v. Louisville, etc., R. Co., 150 
Ala. 596, 48 S 802, 9 LRANS 848; 
Moon v. Butler, 9 Ala. A. 438, 62 S 
1019. 

Colo.—Tanauay v. Basher, 42 Colo. 
231, 94 P 22; Hauitable Securities Co. 
Vv. Johnson, 36 Colo. 377, 85 P 840. 

Fla.—Gale v. Anderson, 43 Fla. 444, 
31 S 350; Ferris v. Spafford, 43 Fla. 
310, 31 S 346; Jones v. Bryan, 43 Fla. 
F49 ONS. Doo. 

Tll.— Prather v. Chicago So. R. Co., 


221 Ill. 190, 77 NE 430; Kominski v. 
Peo a2tO Lit OOO OM UNG. Cavin ees 
Cormick v. Chicago, ete., R. Co., 219 


Ill. 593, 76 NE 833; Schaeffer v. Bur- 
nett, 217 Ill. 84, 75 NE 440; Attna L. 
Ins. Co. v: Sanford, 197 Ill. 310, 64 NE 
Sil LODVAS: Va Wuane., clos: Elle ooo 
NE 635; Benneson v. Savage, 119 Il. 
135, 11 NE 66; Ditch v. Sennott, 116 
Tll. 288, 5 NE 395; Williston v. Fisher, 
28 Ill. 43; Martin v. Russell, 4 [IIl. 
342; Keesler v. Washburn, 154 Ill. A. 
276; Butters v. Chicago, etc., R. Co., 
154 Ill. A. 275; Hodges v. Bankers 
Surety Co., 152 Ill. A. 372; Barker v. 
Smith, 116 Ill. A. 66; Chicago City R. 
Co. v. Matthieson, 113 Ill. A. 246 [aff 
212 Ill. 292, 72 NE 443]; Cooperman 
Va £60., 8113) TiS A. 99°) MeDavattn in 
Boyer, 83 Ill. A. 144; Brown v. H. W. 
Boies Co., 58 Ill. A. 274; Walker v. 
Pratt, 55 Ill. A. 297; Rockford Ins. Co. 
v. Travelstead, 29 Ill. A. 654. 
Pa.—Armstrong’s App., 68 Pa. 409. 
. Roemele, 59 Tex. 
238; Anderson v. Wallace, 10 Tex. 
297; Peacock v. Moore, (Civ. A.) 125 
SW 943; Engleman v. Missouri, etc., 
R. Co., (Civ. A.) 118 SW 1089; Mc- 
Collum v. Adams, (Civ. A.) 110 SW 
526; Smith v. “Smith, (Civ.. A.) 107 
SW 888; Linn v. Waller, (Civ. A.) 98 
SW 430; Barnes v. Miller, 3 Tex. Civ. 
A. 468, 22; SW 659. 

Va.—Swann v. Washington So. R. 
Co., 108 Va. 282, 61 SH 750. 

{a] Cross errors.—The rule ap- 
plies to the assignment of cross er- 
rors. Printing the assignment of 
eross errors in the additional ab- 
stract of the record filed by appel- 
lees is not an effective or valid as- 
signment. Such assignment must be 
made on the record itself. Gage v. 
Brown, 125 Ill. 522, 17 NE 754; At- 
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lantic Pacific Hotel Co. v. Pinkerton, 


ALS TL. A.,.89., fia fl 2557) TT iG gD wING Es 
437]. 
[b] Insufficient assignments.— 


The following have been held not in 
compliance with the rule: (1) Anas- 
signment of errors embodied in the 
petition or written motion filed in the 
appellate court for an appeal to the 
supreme court. Schaeffer v. Burnett, 
217 Ill. 84, 75 NE 440. (2) A mere 
assignment of errors in the abstract. 
McCormick v. Chicago, etc., R. Co., 
219 Til. 5938, 76 NE 833; Metropolitan 
Ins. Co. v. Peo., 205 Ill. 370, 68 NE 
1050; Davis v. Lang, 153 Ill. 175, 38 
INES 16355, 1 Chicago, ete.) GR. aCone ve 
Matthieson, 113 Ill.°A. 246 [aff 212 
Ill. 292, 72 NE 443]; Cooperman v. 
Peo., 113 Ill. A. 99. (3) An assign- 
ment of error not made on the rec- 
ord or on a separate piece of paper 
attached to the page of the transcript. 
HK. W. Gates Lumber Co. v. Givins, 
181 Ala. 670, 61 S 330; Pugh v. Hard- 
man, 151 Ala. 248, 44.S 389; Hunter 
v. Louisville, ete., R. Co., 150 Ala. 
594, 597, 438 S 802, 9 LRANS 848 
(where it was said: “The transcript 
is intended to be a permanent record, 
and is required by law to be bound 
for permanent preservation as a rec- 
ord of the court, and the assignment 
of errors, when made on its pages, 
becomes: a part. of the _ record’’). 
Moon v. Butler, 9 Ala. A. 438, 62 S 
1019 (holding that a separate piece 
of letter paper, containing the busi- 
ness card of appellant’s counsel em- 
bossed thereon, attached to a page 
of the transcript by pasting the left- 
hand edge thereof to such page, is not 
an assignment of errors on the rec- 
ord). (4) So, it has been held that 
the fact that the abstract of the rec- 
ord of the appellate court also con- 
tains what purports to be an abstract 
of an assignment of error on the de- 
cision of that court does not create 
a joinder in error in- the supreme 
court or raise an issue for that court 
to try, where an assignment of error 
is found anywhere in the record or 
attached to it. Benneson v. Savage, 
119 Ill. 185, 11 NE 66; Butters v. Chi- 
cago, etc., R:-Co., 154 Til. A. 275. (5) 
And merely arguing the case on the 
errors contained in the paper book 
does not satisfy the requirements of 
the rule, as the paper book is not a 
part of the record. Armstrong’s App., 
68 Pa. 409. 

{[c] Writing and typewriting.— 
Under a rule of court requiring as- 
signments of error to be written on 
the transcript, it is sufficient if they 
are typewritten, particularly where a 


statute provides that “writing in- 
cludes printing on paper.” Carter v. 
Tennessee Coal, etc., Co., 180 Ala. 


367, 61 S 65. 

[d] Want of authentication.—An 
order denying a motion for a new 
trial will not be reviewed on appeal, 
where the assignment of errors, al- 
though attached to the statement 
upon which the case is submitted, is 
not authenticated as a part of the 
record, and is excepted from the stip- 
ulation certifying to the contents of 
the transcript. Ackley v. Fishbeck, 
124 Cal. 409, 57 P 207. 

fe] “It is immaterial whether the 
assignment of errors precedes or fol- 
lows the judge’s signature to the 
ease on appeal. What is required is 
that the appellant shall go through 
the case on appeal, and select such 
exceptions as he intends to rely on, 
and group them at the end of case 
on appeal.” Jones v. Atlantic Coast 
Line R. Co., 153 N. C. 419, 420, 69 
SE 427. 


on the transeript.?* 
Filing in court below. 
statutes require assignments of error to be filed 
in the court below, and these statutes are held to 
be mandatory.”* 
Effect of noncompliance with rules. 


[§ 1544 
In some jurisdictions — 


The require- 


[f] Presenting to trial judge on 


settlement of bill of exceptions.—A 


failure to comply with the rule of 
court requiring an assignment of er- 
ors to be presented to the judge at 
the time of the settlement of a bill 
of exceptions, to serve as a guide for 
making up such bill of exceptions, is 
ground for dismissal of the cause in 
the appellate court, even though the 
bill of exceptions is signed by the 
judge in the absence of such assign- 
ment of errors. The proper practice 
in such cases is for the judge to re- 
fuse to sign such bill of exceptions 
until an assignment of errors is pre- 
sented as the guide for making it up. 
Selph v. Cobb, 49 Fla. 228, 38 S 259; 
Southerland v. Sandlin, 44 Fla. 332, 32 
S 786; Florida Cent., ete., R. Co. v. 
Peacock, 44 Fla. 176, 33 S 247. 

Ce] Appeal from or to an inter- 
mediate appellate court.—The rule 
stated in the text applies with full 
force and effect to appeals from or 
to intermediate appellate courts. 
Kominski v..Peo., 219 Ill. 595, 76 NH 
717; Schaeffer v. Burnett, 217 Ill. 84, 
75 NE 440; Atna L. Ins. Co. v. San- 
ford, 197 Tl. 310, 54 NE 377; Ben- 
Apes v. Savage, 419 I. 135; 11 NE 

{h] In Arizona the assignment 
should be a separate and distinct pa- 
per, and a copy of it should be at- 
tached to the transcript. Putnam v. 
Putnam, 3 Ariz. 182, 24 P 320. 

[i] New Mexico; putting on sep- 
arate paper.—Supr. Ct. Rule No. 25 
provides that all assignments of er- 
rors “shall be written on a separate 
paper, and filed in the cause, and 
shall also be copied into the brief of 
the appellant or plaintiff in error, and 
the clerk shall enter the fact of such 
filing on the record.” It was held 
that a writ of error will be dis- 
missed for noncompliance with such 
rule where it appears that plaintiff in 
error made an assignment of errors, 
incorporated it in a transcript con- 
taining a statement of the case and 
brief, and had the same _ properly 
filed, but did not file the assignment 
of error written on a separate paper. 
eee vi "Derry; 36" Now, 499.3 0 
951. 

23; Deputy: vi" Hill)» 85: Sindsa 75:4 
Vaughn v. Ferrall, 50 Ind. 221; Hays 
v. Johns, 42 Ind. 505; Huber v. Strie- 
beck, (Ind. A.) 104 NE 314; Basker- 
ville v. Thomas, 32 S. D. 432, 143 
NW 371 (holding that the purpose of 
L. [1911] ec 15, requiring appellant 
to file and have attached to the tran- 
script specifications of error, is to 
inform the opposite party of the er- 
rors relied on, so that he may deter- 
mine whether the transcript covers 
all matters material to the specifica- 
tions, and, where no _ specifications 
are filed with the transcript, it can- 
not be considered by the trial or ap- 
pellate courts). 

[a] Pasting on transcript.—An as- 
signment of errors which is pasted 
to the transcript is entered on the 
record. Moore v. Hammons, 119 Ind. 
510, 21 NE 111 [overruling without 
mention Wiggs v. Koontz, 43 Ind. 
430]. 

24. Mast v. Superior Drill Co., 154 
Fed. 45, 83 CCA 157; U. S. v. Tidball, . 
(Ariz.) 29 P 385; Yerger v. Hunn, 231 
Pa. 245, 80 A 527; Jones’ v. Weir, 217 
Pa. 321, 66 A 550, 10 AnnCas 692; 
Howard v. Swissvale, 216 Pa. 388, 65 
A 814; Croasdale v. Von Boyneburgk, 
206 Pa. 15, 55 A 770; American Le- 
gion of Honor v. Rowell, 78 Tex. 677, 
15 SW 217; Norton v. Galveston, etc., 
Re Coy (Tex. Civ. A.) 108 SW 1044; 
Austin v. Cahill, (Tex. Civ. A.) 88 Sw 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ments of the foregoing rules are not mere mat- 
ters of form, and on a noncompliance therewith the 
court is authorized to dismiss the appeal or affirm 


the judgment.”® 
Waiver. 


may be waived.?°® 
Fault of clerk. 


536; McCord v. Hames, 88 Tex. Civ. 
A. 239, 85 SW 504; Gideumb v. Gid- 


ecumb, (Tex, Civ., A.): 73...S.W. i827; 
Phillips v. Webb, (Tex. Civ. A.) 40 
SW 1011. 


[a] What constitutes compliance 
with rule.—(1) The requirements of 
this rule are not satisfied by copying 
the assignments of error in appel- 
lant’s brief (Witherspoon v. Craw- 
ford, (Tex. Civ. A.).153 SW 633; Nor- 
ton v.. Galveston, etc. R. Co., CTex. 
Civ, A.) 108 SW 1044; Morrow v. Ter- 
rell,, 21 Tex. Civ. A. 285.50. SW 734), 
(2) or by the placing by appellant 
in his abstract of what purports to 
be an assignment of error (lyon v. 
Mauss, 31 Utah 283, 87 P 1014), (3) 
or by a motion filed in the court on 
the same day that the transcript was 
filed, showing the absence of a state- 
ment of facts in the record to have 
been the fault of the trial judge, and 
asking a reversal on that ground 
(Ennis Mercantile Co. v. Wathen, 93 
Tex. 622, 57 SW 946), (4) and the ab- 
‘sence of such assignments from the 
transcript cannot be supplied by the 
bills of exceptions, or by the motion 
for a new trial (Phillips v. Webb, 
(Dex. (Civ. A.),40, SW L011). — (6) It 
has been held, however, that, under a 
rule of court providing that appellant 
shall file with the clerk of the court 
below with his petition for writ of 
error for appeal an assignment of 
errors which shall set out separateiy 
each error asserted and intended to 
be urged, it is of no consequence that 
the assignment of errors is contained 
in the petition for appeal instead of 
being expressed in a separate paper. 
Central Trust Co. v. Continental 
Trust Co., 86 Fed. 517, 523, 30 CCA 
235 (where it was said: ‘When the 
errors are incorporated into the peti- 
tion for appeal, and the petition is 
then filed with the clerk, the assign- 
ment of errors is necessarily filed 
with the petition’’). x r 

[b] Bringing up assignments in 
transcript.— Under Rev. Civ. St. (1911) 
art 1612, as amended by Acts 33d 
Leg. c 136, providing that appellant 
or plaintiff in error shall in all cases 
file with the clerk of the court below 
all assignments of error, distinctly 
specifying the ground on which he 
relies, but that, when a motion for a 
new trial has been filed, the assign- 
ments therein shall constitute the 
assignments of error and need not be 
repeated by the filing of the assign- 
ments, and that all errors not dis- 
tinetly specified are waived, Rule No. 
101 (159 SWxi), as amended, provid- 
ing that appellant or plaintiff in error 
shall file his assignments in the trial 
court as provided by art 1612, and 
Rule No. 10la (159 SWxi) providing 
that, in all cases in which a motion 
for a new trial is filed, the assign- 
ments contained therein shall consti- 
tute the assignments of error, and 
that all errors not distinctly specified 
in such motion or in the assignments 
of error, when motion for a new trial 
is not filed, shall be waived, where 
there is no motion for a new trial, 
assignments of error may be filed in 
the trial court and brought up in the 
transcript. Cornelius v. Harris, (Tex. 
Civ. A.) 163 SW. 346. 

{c] In Arizons, under Favagne: 

1901), which omitte e - 
eet ye Rev. St. (1887) par 940, that 
an appellant file an assignment of er- 


According to the weight of authority, 
however, noncompliance with the foregoing rules 


It has been held that, where 
assignments of error were not in the transcript 
when delivered to the reviewing court because of 
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the fault of the clerk, the assignments will be con- 


Refiling. An assignment filed in one case cannot. 


again be filed in another.?8 


[§ 1545] 


rors in the lower court, but retained | 


the requirement of par 875 that the 
transcript of the record contain such 
assignment, 
file an assignment of errors in the 
lower court, but it is sufficient that 
the errors be assigned in appellant’s 
brief, in accordance with the pro- 
visions of par 1586; but if the as- 
signment is filed in the lower court 
the transcript must, under par 1523, 
contain such assignment as part of 
the record. Santa Cruz County v. 
Barnes, 9 Ariz. 42, 76 P 621. 

{d] In Pennsylvania it has been 
held that Equity Rule No. 92, requir- 
ing appellant to file in the court be- 
low'a brief statement of errors al- 
leged, contemplates the filing of as- 
signments of error also in the appel- 
late court. Jones v. Weir, 217 Pa. 
321, 66 A 550, 10 AnnCas 692; Croas- 
dale v. Von Boyneburgk, 206 Pa. 15, 
Bo ANT Os 

25. Ili.—Ditch v. Sennott, 116 Ill. 
288, 5 NE 395; Williston v. Fisher, 28 
Till. 43; Martin v. Russell, 4 Ill. 342; 
Keesler v. Washburn, 154 Ill. A. 276; 
Butters v. Chicago, etc., R. Co., 154 
Ill. A. 275; Independent Electric Co. 
v. Donald, 86 Ill. A. 166; King v. 
Machesney, 80 Ill. A. 240; Chicago v. 
Gilmore, 80 Ill. A. 239; Rosin v. 
Wilde, 80 Ill. A. 58. 

Pa.—Yerger v. Hunn, 231 Pa. 245, 
80 A 527; Croasdale v. Von Boyne- 
burgek, 206 Pa. 15, 55 A 770; North v. 
Pantall, 197 Pa. 303, 47 A 610; Wilson 
v. Keller, 195 Pa. 98, 45 A 682. 

S. D.—Baskerville v. Thomas, 32 
S. D: 432. 148 NW 371. 

Tex.—Geiselman v. Brown, 30 Tex. 
760; Thompson v. Howard, (Civ. A.) 
154 SW 1065; Missouri, ete., R. Co. v. 
Pope, (Civ. A.) 149 SW 1185; Gulf, 
etc., R. Co. v. Nelson, (Civ. A.) 139 
SW 81; Stephens v. Turley, (Civ. A.) 
131 SW 848; Peacock v. Moore, (Civ. 
A.) 125 SW 943; Sutor v. Interna- 
tional, ete., R. Co., (Civ. pA.) 125 SW 
943; Durham v. Garrett, (Civ. A.) 121 
SW 1141; Barnes v. Miller, 3 Tex. 
Civ. A. 468, 22 SW 659. Compare 
Newman v. Satterwhite, (Civ. A.) 118 
SW 1145 (holding that it is usual and 
proper to incorporate assignments of 
error in the record, but that in the 
absence of objections assignments of 
error, properly filed in the lower 
court, and accompanied by the proper 
certificate, will be considered). 

Utah.—Lyon v. Mauss, 31 Utah 283, 
87 P 1014. 

Contra State v. McKnight, 7 N. D. 
444, 75 NW 790, (where it was said: 
“An appeal to this court will not be 
dismissed, and never has been, on the 
ground of any irregularities or de- 
fects which the record discloses in 
the preparation of the statement of 
the case or the abstracts or briefs 
filed in-this court’). 

26. Schelling v. Kankakee County, 
96 Ill. A. 432; Hubbard v. Garner, 115 
Mich. 406, 73 NW 390, 69 AmSR 580 
(holding that, notwithstanding the 
assignment of errors does not accom- 
pany the bill of exceptions, the ob- 
jection is not available on appeal 
where the appellee has stipulated for 
a settlement of the bill; that the de- 
fect is amendable and the court will 
not remand the record for the pur- 
pose of amendment); St. Paul F. & 
M. Ins. Co. v. Dakota Land, etc., Co., 
10 S. D. 191, 72 NW 460 (holding that 
where, in the abstract, appellant has 


it is not necessary to. 


2. Time for Filing—a. In General. The 
common-law practice was to assign errors upon the 
first day of the term.?° 
signments of errors is now regulated altogether by 
statutes or rules of court.®° 
requiring the filing of an assignment of errors is: 


But the time of filing as- 


The object of the rule 


inserted a specification of error as a. 
part of its bill of exceptions on mo- 
tion for a new trial, and entitled it 
“Assignment of Errors,’ in the ab- 
sence of a formal motion to strike 
out, it will be considered as a suffi- 
cient assignment); Newman v. Sat- 
terwhite, (Tex. Civ. A.) 118 SW 1145. 
(holding that it is usual and proper 
to incorporate assignments of error 
in the record, but that in the absence 
of objections assignments of error, 
properly filed in the lower court, and 
accompanied by the proper certifi- 
cate, will be considered on appeal). 
But see AXtna L. Ins. Co. v. Sanford, 
197 Ill. 810, 54 NE 377 (holding that 
failure to assign error on appeal is 
not waived because not objected to). 

27. Ginners’ Mut. Underwriters v. 
Wiley, (Tex. Civ. A.) 147 SW 629. 

28. Rochester vy. Anderson, 3 Bibb 
(Ky.) 338 (holding that, where a writ 
of error has been dismissed because 
prosecuted against a deceased party 
instead of against his personal repre- 
sentative, and another writ has been 
brought against the latter, plaintiff 
in error cannot assign the same er- 
rors formerly assigned). Compare 
Thomas vy. Thomas, 57 Tex, 516 (hold- 
ing that, where an assignment of er- 
rors filed in prosecution of an appeal 
afterward abandoned remained on 
file, it sufficed to incorporate it in the 
transcript brought upon a writ of er- 
ror, without refiling it). 

29. See Lytle v. Terr., 1 Wash. T. 
435, (where it was said in condemna- 
tion of the common-law rule: “There 
is no magic in the retention of the 
old common-law privilege of assign-- 
ing errors on the first day of the 
term. On the contrary, it is an .ob-- 
struction of justice by promoting de-. 
lay, or the hasty and unprepared dis- 
cussion of the points involved. If the 
defendant in error Gannot know upon 
what errors the plaintiff in error will 
rely until the first day of the term, 
how is he to prepare to meet them 
at that term in an intelligent manner. 
He must either meet them then, 
or delay is the necessary conse- 
quence’’), 

30. U. S.—Lockman v. Lang, 132 
Fed. 1, 65 CCA 621; Simpson vy. Den- 
ver First Nat. Bank, 129 Fed. 257, 63 
CCA 371; Lockman v. Lang, 128 Fed. 
279, 62 CCA 550; Savings, ete., Soc. 
v. Davidson, 97 Fed. 696, 38 CCA 365 
[aff 80 Fed. 54]; Crabtree v. McCur- 
tain, 61 Fed. 808, 10 CCA 86; Flahrity 
v. Union Pac. R. Co., 56 Fed. 908, 6 
CCA 167; U. S. v. Goodrich, 54 Fed.. 
21, 4 CCA 160. 

Ark.—Tucker v. Ellis, 1 Ark. 273. 

Colo.—Haas v. Pueblo County, 5 
Colo. 125. 


Ga.—Heery v. Burkhalter, 113 Ga.. 


1043, 39 SE 406; Nicholls v. Popwell, 
80 Ga. 604, 6 SH 21; Boyd v. Ham, 2 
Ga. 190. 

Ind.—Chicago Terminal Transfer 
R. Co. v. Walton, 165 Ind. 642, 74 NE 
988; Lawrence v. Wood, 122 Ind. 452, 
24 NE 159; Price v. Baker, 41 Ind. 
572, 13 AmR 346; Price v. Baker, 41 
Ind. 570; Huber v. Tielking, (A.) 103 
NE 853; Pulaski County v. Vurpillat, 
14 Ind. A. 311, 42 NE 962. 

Iowa.—Russell v. Johnston, 67 
Iowa 279, 25 NW 232; Betts v. Glen- 
wood, 52 Iowa 124, 2 NW 1012. 

Ky.—Wearen v. Smith, 80 Ky. 216; 
Harpending v. Daniel, 78 Ky. 71; 
Amann v. Wern, 4 KyL 731; Curtice 
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to give notice to the opposing counsel and to the 
court of the questions of law to be discussed.*? 

[§ 1546] b. Effect of Failure to File in Time. 
It has been said that, under the English prac- 
tice, if the errors be not assigned within the re- 
quired time, defendant in error sues out his writ of 
seire facias quare executionem non, and if, upon 
such writ, plaintiff in error does not assign his 
errors but suffers judgment to go by default, no 
errors afterward assigned will prevent execution.*” 
In most of the American states, under like condi- 


v. Driver, 4 Kyl 624; Allen v. Mar- 
Sha, 4 KyL 410. 
36 La. Ann. 


519), State v. Strong, 82 La. Ann. 173; 

Keller v. Judson, 18 La. Ann. 282. 
Mass.—Bartlett v. Slater, 183 Mass. 

152, CCA 631 (appeal from probate 


court). 

N. H.—Rochester v. Roberts, 25 N. 
H. 495. 

N. M.—Lamy v. Lamy, 4 N. M. 43, 


IZ7P 650: 

N. C.—McDowell v. J. S. Kent Co., 
153 N. C. 555, 69 SE 626; Pleasants v. 
Raleigh, ete., Air-Line R. Oey LINE 
Gri955 Lytle. v. Lytle, 94 N. C. 522. 

Tenn.—Snapp v. Zink, Mart. & Y. 
265. 

Tex.—American Legion of Honor v. 
Rowell, 78 Tex. 677, 15 SW 217; Phil- 
lips v. Webb, (Civ. A.) 40 SW 1011; 
Revo parts LOLs eatrick sy.ueluaq 
prelle, (Civ. A.) 37 SW 872; Keyser 
v. Willman, (Civ. A.) 29 SW 832. 

Utah.—Smith Table Co. v. Madsen, 
30 Utah 297, 300, 84 P 885 [cit Cyc]; 
Bankhead v. Union, Pac. R. Co., 2 
Utah 507. 

[a] Assigning error on interlocu- 
tory exceptions.—(1) Where excep- 
tions are made pendente lite to the 
ruling of the trial court, and error is 
not assigned thereon in the main bill 
of exceptions, error must be assigned, 
as to such interlocutory exceptions, 
before the beginning of the argument 
in this court, or, if there is no such 
argument, error should be assigned 
in the brief. Schofield v. Little, 2 
Ga. A. 286, 58 SE 666. (2) Where 
exceptions pendente lite have been 
filed to interlocutory rulings the bet- 
ter practice is to assign error on 
them in the bill of exceptions, but 
the error may be assigned in the su- 
preme court at any time before argu- 
ment. Seaboard Air-Line R. Co. v. 
Smith, 3, Gar Ac 1) 59) SE 199; 

[b] Premature assignment of er- 
rors.—Assignments of error to the 
answers and findings of the trial 
judge in an equity suit should be to 
the final action of the court upon ex- 
ceptions to the rulings of the judge, 
and are improperly made before the 
filing of exceptions. United Plectric 
Light Co. v. East Pittsburg Borough, 
230 Pa. 65, 79 A 229. 

[ec] After reargument has been or- 
dered.—In Mississippi, when a cause 
has been remanded by the supreme 
court to its docket for reargument on 
one guestion, leave will not be given 
to raise other questions by additional 
assignments of error. National Mut. 
Bldg., ete., Assoc. v. Pinkston, 79 
Miss. 468, 30 S 692, 31 S 834. 

31. Simpson v. Denver First Na- 
tional Bank, 129 Fed. 257, 63 CCA 
371; McDowell v. J. S. Kent Co., 153 
N. C. 555, 69 SH 626. 

832. See Rochester v. Roberts, 25 
N. H. 495 [cit Mosley v. Cocks, Carth. 
90 Reprint 628, 1 Archbold Pr. 


270). 
33. U. S—Frame v. Portland Gold 
Min. Co., 108 Fed. 750, 47 CCA 664; 


In re Olson, 100 Fed. 10, 40 CCA 247: 
Crabtree v. McCurtain, 61 Fed. 808, 
10 CCA 86; Flahrity v. Union Pac. R. 
Co.9) 56 Fed. 908, 6 CCA 167; Dufour 
v. Lang, 54 Fed. 913, 4 CCA 663; 
Union Pac. R. Co. v. Colorado Eastern 
R. Co., 54 Fed. 22, 4 CCA 161; U.S. 
v. Goodrich, 54 Fed. 21, 4 CCA 160. 
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statute or rule 


the default.®® 
5 aE ee v. Elliott, 1 Stew. 


» Ariz.—uU. S. v. Tidball, 3 Ariz. 384, 
29 P 385; Putnam vy. Putnam, 3 Ariz. 
182, 24 P 320. 

Ark.—Tucker v. Ellis, 1 Ark. 273. 

Ga.—Brandon y. Akers, 134 Ga. 78, 
67 SHE 540. 

Ill.—Benneson v. Savage, 11 NE 
66; Baker v. Mayo, 86 Ill. A. 86; Ja- 
coba v. Draper, 74 Ill. A. 457. 

Ind.—Brady v. Garrison, 178 Ind. 
459, 99 NE 738; Lawrence v. Wood, 
122 Ind. 452, 24 NE 159; Smythe v. 
Boswell, 117 Ind. 365, 20 NE 263; Ba- 
con v. Withrow, 110 Ind. 94, 10 NE 
624. 

Iowa.—McLuen v. Bear Grove Dist. 
Tp., 82 Iowa 742, 48 NW 76; Wise v. 
Usry, 72 Iowa 74, 33 NW 371. 

Ky.—Wright v. Woolfolk, 14 Bush 


308; Philpot v. Benge, 4 KyL Miers 
Allen v. Marchand, 4 KyL 410. 
La.—New Orleans vy. Boudro, 14 La. 


Ann. 303; Hiestand v. New Orleans, 
14 La. Ann. 137; Byrne v. Riddell, 2 
La. Ann. 11; Segur v. Hill, 4 Rob. 
147; Ward v. Armistead, 1 Rob. 460; 
Erwin v. Orillion, 6 La. 205; Moore v. 
Gibson, 6 La. 155; Bowman y. Jones, 
6 La. 143; Lacy v. Flucker, 1 La. 50. 

Mass.—Bartlett v. Slater, 183 Mass. 
152, 66 NE 631. 

Mich.—Hanselman vy. Adrion, 139 
Mich. 546, 102 NW 988; Roush v. 
Darmstaetter, 113 Mich. 535, 71 NW 

3 How. 


N. M.—Lund vy. Gilbert, 17 N. M. 
265, 125 P 602. 

Pa.—Com. v. Owen, 32 Pa. Super. 
420; National Lumber Co. v. Mehaf- 
fey, 30 Pa. Super. 544. 

S. D.—Baskerville v. Thomas, 32 S. 
D. 432, 143 NW 371. 

Tex. American Legion of Honor v. 
Rowell, 78 Tex. 677, 15 SW 217; New- 
man v. Satterwhite, (Civ. A.) 118 
SW 1145; Malone v. Medford, (Civ. 
A.) 31 SW 685; Bopp v. Ganzer, (Civ. 
A.) 26 SW 444. 

Wash.—Meyers vy. Terr., 20 P 685. 

[a] Failure of one appellant to 
assign errors.—Where appellant filed 
an assignment of errors and gave 
due notice, his right to prosecute the 
appeal could not be affected by the 
failure of another appellant to file 
its assignment of errors in time. 
EU Pee v. Striebeck, (Ind. A.) 104 NE 


[b] Effect of motion to dismiss.— 
The appellant is not deprived of the 
benefit of ten days within which to 
file an assignment of errors by the 
filing of a motion to dismiss. Weg- 
mann’s Succe., 110 La. 930, 34 S 878. 

[c] If the assignment is not filed 
in the court below within the time re- 
quired by the rule, it will not be con- 
sidered, although the time for filing 
it was extended by the judge below, 
and it was filed within such extended 
time. Mutual L. Ins. Co. v. Conoley, 
63 Fed. 180, 11-CCA 116. 

{[d] What is not an allowance of 
appeal.—An allowance of an appeal 
on condition that petitioner give a 
bond is not an allowance until the 
bond has been filed and accepted, and 
the filing of an assignment of errors 
before or at the time of acceptance of 
the bond is a filing within the time 
prescribed within Cir. Ct. A. Rule 


Miss.—Adams v. Munson, 
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tions, the appeal or writ of error will ordinarily 
be dismissed or the judgment affirmed, 


as the 


of court may provide.** It has 


been held, however, in some decisions that the time 
for filing an assignment of error may be extended 
for good cause shown,** especially if no delay in the 
submission of the cause has occurred, or the op- 
posite party has not been prejudiced.** 
less, where this view prevails it is incumbent on 
appellant to make a satisfactory showing excusing 


Neverthe- 


No. 11 (91 Fed. vi, 32 CCA 1Ixxxviii). 
Lockman v. Lang, 132 Fed. 1, 65 CCA 
621; Simpson v. Denver First Nat. 
Bank, 129 Fed. 257, 63 CCA 37k: 4 

{e] In Florida ‘“‘the failure to file 
the assignment of errors within the 
time appointed has never been re- 
garded as ground for dismissing an 
appeal, where the assignment is filed 
before the motion [to dismiss] is de- 
termined. The delay, however, af- 
fords sufficient cause for giving time 
to the defendant in error to prepare 
for the argument of the cause if he 
desired it, and the court may impose 


other terms.’’ Pittman v. Myrick, 16 
Fla. 401. 
34. Stanley v. Barringer, 74 Iowa 


34, 36 NW 877; Lund vy. Gilbert, 17 
N. M. 265, 125 P 602; Cannon v. Mc- 
Enanly, 21 R. I. 60, 41 A 1016; Young 
v. Young, ,(Tenn. Ch. A.) 64 SW 319. 
See also Mitchell v. Ingersoll, 2 Cai. 
(N. Y.) 385 (where it was held that 
a default or failure to assign errors 
within the’ time prescribed will be. 
set aside where no laches is impu- 
table to plaintiff because of a delay 
in obtaining the transcript); Malone 
v. Medford, (Tex. Civ. A.) 31 SW 
685. Contra Huber v. Tielking, (Ind. 
A.) 103 NE 853, 854 (where it was 
said: “No showing, however strong, 
can be considered as sufficient to war- 
rant the exercise of a power which 
the court does not possess’’). 

35. Home v. Duff, 5° Colo. 344; 
Moynahan v. Perkins, 17 Colo. A. 450, 
68 P 1062; Texas Western R. Co. v. 
Gentry, 69 Tex. 625, 8 SW 98. 

36. Norment v. Mandell, (N. M.) 
142 P 926; Hubbell v. Armijo, 18 N. 
M. 68, 133 P 978; Acequia Madre v. 
Myers, 17 N. M. 371, 128 P 68; Gauss- 
Langenberg Hat Co. v. Raton Nat. 
Bank, 17 N. M. 233; 124 P 794; Price 
v. Toti, 16 N. M. 1, 113 P 624; 'Sacra- 
mento Valiey Irr. Co. v. Lee, 15 N. M.’ 
567, 113 P 834; Martin v. Terry, 6 
N. M. 491, 30 P 951; Lamy v. .Lamy, 
4N. M. 43, 12 P 650. 

[a] Sickness or death of counsel. 
—(1) A petition showing that failure 
to file assignments of error was due 
to serious illness of petitioner’s coun- 
sel, to whom the court, at his re- 
quest, promised indulgence in his 
business, and the petitioner’s inabil- 
ity to procure the record from oppos~ 
ing counsel in time to prepare the 
assignments presents sufficient 
ground for setting aside a decree of 
affirmance for want of such assign- 
ments. Young v. Young, (Tenn. Ch. 
A.) 64 SW 319. (2) Where, by rea- 
son of the death of the attorney first 
retained by the appellant to prosecute 
his appeal, the assignment was not 
filed within the time required, but 
was subsequently filed in time for 
the hearing of the case at the term 
to which it had been continued, the 
court refused to strike it out but re- 
quired the appellant to pay the costs 
of the preparation of the appellee’s 
opening argument, which he had 
previously filed, that being the only 
prejudice he had sustained. Inger- 


soll v. Hayward, 92 Iowa 159, 60 
NW 512. 
[b] The fact that appellant’s at- 


torney had been busily engaged with 
other matters does not constitute a 
good cause for such failure within 
the meaning of the statute or rule. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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' [§ 1547] ¢. Waiver of Objection for Failure to 
File in Time. It has been held that an objection 
for failure to file an assignment of errors in time 
is waived if not made before argument of the cause 
on the merits,?7 and it has also been held, in one 
case, that the objection for failure to file in time is 
waived by filing a joinder in error.®® 

[§ 1548] 3. Service. Statutes and rules of court 
prescribing service of assignments of error must 
be strictly complied with.°® The assignment should 
not be served until it has been filed, and when 
the assignment is not filed until the next day after 
service thereof, the rule to join in error and all 
subsequent proceedings will be set aside.t? It is 
not essential that the transcript shall show the 
service of a copy of the assignment of errors, in 
the absence of a rule of court requiring it.41 Failure 
to serve the assignment of errors is ground for dis- 
missal 42 or for an affirmance of the judgment.*? 
However, service may be waived by noticing the 
‘eause for hearing,4* by failure to complain of the 
omission of service,*® or by filing a brief.*® 
 [§ 1549] G. Defects, Objections, and Amend- 
ment—1. Defects and Objections; Waiver. Defects 
and objections. An assignment or error which is 
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not in compliance with rules of court or statutes 
will, in general, be disregarded.*7 And a failure 
in substance to comply with a statute or rule of 
court prescribing what the assignments of error 
shall contain is ground for dismissal.*% It is a 
sufficient ground for dismissal that errors have not 
been assigned in good faith;*® that there has been 
a failure to comply with a rule of court requiring 
an assignment of errors to be presented to the judge 
at the time of the settlement of the bill of excep- 
tions;°° that the assignment of errors was insuf- 
ficient to present any question but that of their 
own sufficiency for review;°! that the assignment 
did not deseribe appellant by the same name as 
that by which he was designated in the judgment 
of the trial court;°? that the assignment failed to 
deseribe the defendant in his representative capacity 
where he had been sued in that capacity;>°* and 
that the only attempt to assign error on a final 
judgment was insufficient, and every other assign- 
ment of error was in the form of a direct excep- 
tion to a ruling pendente lite.°* On the other 
hand it is not a ground for dismissal that assign- 
ments of error are not scientifically drawn;*> that 
they are not properly made, if the bill of excep- 


Hubbell v. Armijo, 18 N. M. 68, 133 
oS 


{[c] Extending time to prepare a 
bill of exceptions does not prevent 
appellant from filing his assignment 
of errors and schedule within the 
time prescribed by statute, and does 
not extend the time to file the as- 
signment of errors. Wright v. Wool- 
folk, 14 Bush (Ky.) 308; Slack v. 
Longshaw, 5 KyL 253. 

37. Smith v. Hill, 83 Iowa 684, 49 
NW 1043, 32 AmSR 329; McKell v. 
Neil, Morr. (lowa) 271. See also 
Andrews vy. Burdick, 62 Iowa 714, 16 
NW 275, 

[a] An agreement to extend the 
time for appellant to file his brief 
is not a waiver of the positive duty 
imposed on appellant oy statute to 
file his assignment of errors on or 
before the first day of the term to 
which the appeal is _ returnable. 
Lamy v. Lamy, 4 N. M. 140, 13 P 
178. 

38. Deemer v. Falkenburg, 4 N. M. 
57, 12 P 717. But compare Wright v. 
Woolfolk, 14 Bush (Ky.) 308 (where 
it was held that an appellee, by filing 
eross errars, does not waive his right 
to have the appeal dismissed for fail- 
ure to file the assignment of errors 
within the required time). 

39. See cases infra this note. 

[a] Thus (1) it has been held that 
if the statute requires service on the 
adverse party, service on the attor- 
ney will not be sufficient. Town- 
shend, Appellant, 85 Me. 57, 26 A 
969: State v. Freeman, 127 N. C. 544, 
37 SE 206; Smith v. Smith, 119 N. C. 
314, 25 SE 878; State v. Price, 110 
N. C. 599, 15 SE 116. (2) If the stat- 
ute requires a copy to be attested by 
a designated officer of court, service 
of a copy attested by appellant's 
counsel will not be sufficient. Wait 
v. Demeritt, 119 Mass. 158. (ER fy ise 
the statute requires service ten days 
pefore the first day of the term, the 
appeal will be dismissed if not served 
within the time prescribed. Stanley 
yv. Barringer, 74 Iowa 34, 36 NW 877; 
Crocker v. Ankeny, 48 Iowa 206. (4) 
So it has been held that all who are 
affected by cross errors assigned 
must be served with them, so that 
they may answer them, although 
some of such parties may not join in 
the appeal. San Pedro, etc. R. Co. 
vy. Salt Lake City Bd. of Education, 
35 Utah 13, 99 P 268. 

[b] Service of brief containing as- 
signment.— Where the assignment of 
errors is copied into appellant’s brief 


which is served on appellee’s counsel, 
service of a separate copy of the as- 
signment in accordance with L. 
(1907) c¢ 57 § 21, is unnecessary. 
umes v. Allen, 18 N. M. 237, 135 P 

{c] Enlarging time for service.— 
(1) For good cause shown and in fur- 
therance of justice a court may en- 
large the time for service, where a 
statute or rule so provides. Wilson 
Va Kryger, 26 N. Dz 77,) 148 Niws 764; 
51 LRANS 760 and note; Burger v. 
Sinclair, 24 N. D. 326, 140 NW 235. 
(2) The fact that appellant’s attorney 
has been busily engaged with other 
matters does not constitute good 
cause for failure to serve an assign- 
ment of error. Hubbell v. Armijo, 
USN: ME 68,2 130, b 978. 


40. Lyme v. Ward, 1 N. Y. 531. 

41. Thomas Bros. Co. v. Price, 56 
Fla. 694, 48 S 17. 

42. Hanselman v. Adrion, 139 
Mich. 546, 102 NW 988; Lyon v. 


Mauss, 31 Utah 283, 87 P 1014; Par- 
Ber v. Dacres, 2 Wash. T..362, 7 P 

43. Collins v. Seattle, 2 Wash. T. 
354, 7 RP 857. 


shen Frost v. Lawler, 34 Mich. 
45. Perkins v. Nugent, 45 Mich. 
156, 7 NW 757. 


Smith v. Wingard, 3 Wash. T. 
Sse lon OSs 

47. New London Water Comrs. v. 
Robins, 82 Conn. 623, 74 A 938 (where 
it was said that the supreme court 
of errors may waive the insufficiency 
of the assignments); Levis v. Lochiel 
fron, ete., Co 1 29uPar 238,40 Ao LO: 
Sticker v. Overpeck, 127 Pa. 446, 17 
AST LLOOS S Missounl: etc. se Con ve 
Purdy, (Tex. Civ. A.) 88 SW 37 [rev 
on other grounds 98 Tex. 557, 86 SW 
321]; Cammack v. Rogers, 32 Tex. 
Civ. A. 125, 74 SW 945 (where it was 
said that the court of civil appeals 
will, in rare instances only, exercise 
its discretion to consider assign- 
ments of error not presented in 
accordance with the rules of the su- 
preme court); Texas Midland R. R. 
Co. v. Tidwell, (Tex. Civ. A:) 49 SW 
641. 

[a] Fundamental errors will be 
considered, notwithstanding the as- 
signments are not in proper form. 
Whitten v. Whitten, (Tex. Civ. A.) 
157 SW 277. 

[b] In Texas it has been held that 
Ct. Civ. A. Rule No. 25, as amended 
in January, 1912 (142 SW xii), re- 
quiring assignments of error to re- 


fer to the motion for new trial, is not 
mandatory, but is for the benefit of 
the appellate court, and may be 
waived or disregarded by the court. 
McGee v. Paul, (Civ. A.) 159 SW 325; 
ponee Vv. Edwards, (Civ. A.) 152 SW 

48. Steen v. Swadley, 5 Ind. T. 451, 
82 SW 871 (holding that it is ground 
for dismissal that there was a fail- 
ure to comply with a rule of court 
requiring the specification of errors 
relied on to set out separately each 
error alleged, to quote the full sub- 
stance of the evidence when error is 
alleged as to the admission or rejec- 
tion of the evidence, and to set out the 
charge in full when error is alleged 
in the giving or refusing of instruc- 
tions); Robinson v. Miles, (Kan. A.) 
47 P 553; Thompson v. Seaboard Air- 
Line R. Co., 147 N. C. 412, 61 SH 2386: 
Loeweke v. Lumbermen’s Bldg., ete., 
Assoc., 21 Pa. Super. 389 (holding 
that it is ground for dismissal that 
one of the assigniments of error em- 
braces three distinct points and the 
other two assignments of error, relat- 
ing to the admission of testimony, 
do’ not quote the questions or an- 
swers on the ruling of the court 
thereon and the testimony or evi- 
dence admitted with reference to the 
pages of the paper book). 

[a] A plea in akatement is not a 
proper method to procure the strik- 
ing out of a mere assignment of er- 
ror in a regular appeal. Distin v. 
Bradley, 83 Conn. 466, 76 A 991. 

[b] Motion to strike; when unnec- 
essary.—Where an assignment of er- 
rors is so defective as to raise no 
question for decision, objection may 
be made by calling the court’s atten- 
tion to it, and no motion to strike is 
necessary. Blaisdell v. Steinfeld, 15 
Ariz. 155, 137 P 555. 

49. Layman vy. Detharding, 106 Tl. 
A. 594 


50. .Selph v. Cobb, 49 Fla. 228, 38 
S 259 (where it was said in the syl-, 
labus by the court: this is so “even 
though the bill of exceptions be 
signed by the judge in the absence 
of such assignment of errors’). 


51. Spitzer v. Miller, 85 Ind. -A. 
116, 73 NE 833. 
52. Jenkins v. Steele, 55 Ind. A. 


11, 102 NE 139, 103 NE 365. 


53. Benver vy. State, 176 Ind. 70, 95 
NE 305. 
54. Newberry v. Tenant, 121 Ga. 


561, 49 SE 621. 
55. Jones v. McCrary, 123 Ga. 282, 
51 SE 349. 
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tions contains any assignments which are properly 
made;°° that they contain no proper prayer for re- 
hef;°* that they do not contain the names of all 
the parties, no harm having resulted therefrom;°® 
that plaintiff in error did not specify his exceptions 
to the auditor’s report as part of the record to 
be transmitted, but incorporated exceptions assign- 
ing error separately on a ruling overruling each 
of the exceptions;°® that the assignments left the 
findings of fact practically unchallenged, if they 
were sufficient to attack the conclusions of law 
and the judgment;®° or that there was a slight de- 
fect in an assignment of errors in naming the 
partners composing the defendant firm, where the 
variance came within the rule of idem sonans and 
left no doubt as to the intent.*4 So it has been 
held that, where questions involved are public in 
character, the merits of an appeal will be consid- 
ered, notwithstanding objections to assignments of 
error not entirely technical.®* And a motion to dis- 
miss will not be sustained, where, irrespective of 
whether an assignment of error to the exclusion 
of evidence is a good assignment, the court is 
able to decide the case upon other assignments 
and upon the evidence not ruled out and incorpo- 
rated in the bill of exceptions.** 

Waiver. Objections to defects in the assignment 
of errors may :be waived, and in that ease the 
court will consider the assignments.°* The submis- 
sion of a cause by agreement ° of parties operates 
as a waiver of all irregularities in the assignment 
of errors,®* such as that the assignment does not 
contain the names of all the parties;°? that one of 
the parties is made appellee instead of appellant ;°* 
that it does not set out the names of the parties 
in full;®° that it does not number the errors as 
required by the rules of court;’® or that it is not 
signed by counsel.74 So it has been held that an 
objection to the form of an assignment of errors, 
filed on the day of the hearing, will not be con- 
sidered;*? that, by arguing a general assignment 
of errors, the objection that it is not sufficiently 
specific is waived;’* and that error in a charge, 


56. Dixon v. Burwell, 113 Ga. 93, 
95, 38 SE 319 (where it was said: 
“The better practice, unless all the 
assignments are amenable to _ the 
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which to file their briefs, stating a 
request that when the same have 
been filed the case shall be passed 
upon in the regular way, and after- 
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although not specifically assigned, may be reviewed 
where it is discussed by the counsel for both par- 

ties.7* Under a rule requiring appellee to file a 
brief, upon the assignment of errors, within ninety — 
days after the submission of the cause, failure to 

file until a year thereafter operates as a waiver 

of any objection thereto, unless an examination of 

it, without suggestion of counsel, shows it to be 

so wanting in substance as not to present any ques- 
tion.7> It has also been held that failure of ap- 
pellant to point out in what the decree is charged — 
to be erroneous will not warrant an affirmance on 
appeal, where the appellee did not move for an 
affirmance on the filing of appellant’s brief, where 
sufficient specifications of error are subsequently 

inserted in the brief before the hearing on appeal.’® — 
And, where there was a joint appeal, and errors 
were assigned separately and severally, and pre- 
sumably before the case was submitted, and ap- 
pellee did not object to a severance in the assign- 
ment without permission before submission, he was’ 
precluded from subsequently objecting.*7 On the 
other hand it has been held that where the assign- 
ment of error does not describe appellant by the 
same name as that by which he was designated in 
the judgment of the trial court, appellee does not 
waive his right to dismissal by failing to file a mo- 
tion to dismiss and filing a brief on the merits,’® and 
that, where appellants jointly assign as error the 
rulings on the separate demurrers of each to the 
complaint and the ruling on the separate motion 
of each by a new trial, a joinder in error does not 
waive the defect.” 

[$ 1550] 2. Aider by Extrinsic Matter. Accord- 
ing to the weight of authority, an assignment of 
errors should be complete in itself and should not 
require reference to extrinsic matter to determine 
the question intended to be presented thereby. 
Hence, where an assignment of errors does not 
satisfy the requirements of statutes or rules of 
court prescribing the form and contents of such 
assignment, it cannot be aided by statements or 
specifications in the briefs,8° by reference to the 
perfections in the record does not 
operate as a waiver of defects in the 


assignment of errors. Stienblock v. 
Johns, (Iowa) 93 NW 595.- 


same objection, is to call attention to 
the assignments which do not spe- 
cifically allege error, in the brief or 
oral argument, accompanied with a 
suggestion that such be not consid- 
ered’); Collins v. Carr, 112 Ga. 868, 
38 SE 346. 

57. Rogers v. State, 26 Ind. A. 144, 
59 NE 834 (where it was said, how- 
ever, that proper practice would sug- 
gest that a prayer for reversal of 
the judgment be attached). 

58. Hadley v. Hill, 73 Ind. 442. 

59. Collinsville Granite Co.  v. 
Phillips, 123 Ga. 830, 51 SH 666. To 
same effect Burkhalter y. Oliver, 88 
‘Ga. 473, 14 SE 704. 

60. Burton v. Isaacson, 122 Minn. 
483, 142 NW 925. 

61. American Steel Dredge Works 
v. Putnam County, (Ind.) 85 NE 1. 


62. Calderwood v. Jos. Schlitz 
Brewing Co., 107 Minn. 465, 121 NW 
221. 

63. Meeks v. Meeks, 5 Ga. A. 394, 
63 SE 270. 

64. Prudential Trust Co. v. Hilde- 
brand, 34 Pa. Super. 249; Hill v. 
Hanan, (Tex. Civ. A.) 146 SW 648. 


And see cases in subsequent notes in 
this section. 

65. [a] What does not amount 
to a submission by agreement.—An 
agreement by appellees to allow ap- 
pellants an extension of time within 


ward a second agreement for an ex- 
tension in which the right to make 
any legal objection to the record or 
assignment of errors is reversed, 
does not indicate a voluntary submis- 
sion of the cause by agreement, and 
an objection to defects in the record 
or assignment is not waived. Brown 
v. Trexler, 132 Ind. 106, 30 NE 418, 
31 NE 572. 

66. Fies v. Rosser, 162 Ala. 504, 
50 S 287, 186 AmSR 57; Ridenour y. 
Beekman, 68 Ind. 236. 

67. Dobbins v. Baker, 80 Ind. 52; 
Bougher v. Scobey, 16 Ind. 151. 

68. Clark vy. Continental Impr. Co., 


Dilnaahobs 
suoe Truman v. Scott, 72 Ind. 
“70. State v. Madison County, 92 
Inds 133. A 
71. Ex p. Shoaf, (Ala.) 64 S 615 
bett certiorari 79 Ala. 7A. 300) 6358S 
72. Watt v. Hunter, 20 Tex. Civ. 
A. 76, 48 SW 593, 49 SW 412; Pey- 
ton vy. Cook, (Tex. Civ. A.) 32 SW 


781. 

73. Michigan Cent. R. Co. v. Con- 
solidated Car Heating Co., 69 Fed. 
1,416, CCA. 106; 

{a] A limitation of this principle 
is that the filing of an argument con- 
taining a distinct statement that it 
was not intended as a waiver of im- 


| 


74. Kilgore v. Jordan, 17 Tex. 341. 

75. Hanover F. Ins. Co. v. John- 
son, (Ind. A.) 57 NE 277. 

76. Nivens v. Nivens, 4 Ind. T. 30, 
64 SW 604 [aff reh 4 Ind. T. 574, 76 
SW 114 and rev on other grounds 133 
Fed. 39, 66 CCA 145]. 

77. Eies vy. Rosser, 162 Ala, 504, 
50 S 287, 136 AmSR 57. 

78. Jenkins v. Steele, 55 Ind. A. 
11, 102 NE 139, 103 NE 865. 

79. Louisville, ete, R. Co. v. 
Smoot, 135 Ind. 220, 33 NE 905, $4 
NE 1002. 

80. Stillwagon v. Baltimore, etce., 
R. Co., 159 Fed. 97, 86 CCA 287; Doe 
v. Waterloo Min. Co., 70 Fed. 455, 17 
CCA 190; Grape Creek Coal Co. v. 
Farmers’ L. & T. Co., 63 Fed. 891, 12 
CCA 350; Calkins v. Chicago, etc., R. 
Co., 92 Iowa 714, 61 NW 428; Fort v. 
Fort, 118 Tenn. 103, 101 SW 433, 11 
AnnCas 964; Cammack v. Rogers, 96 
Tex. 457, 73 SW 795; International, 
ete:, Ri (Co. vi Binzies+82. 7Texst 6238) 
18 SW 681; Jackson v. Cassidy, 68 
Tex. 282, 4 SW 451; Cannon v. Can- 
non, 66 Tex. 682, 3 SW 36; Marsalis v. 
Thomas, 13 Tex. Civ. A. 54, 35 SW 
795. But compare Gilpin y. Gilpin, 12 
Colo. 504, 21 P 612; Hannan v. Con- 
nett, 10 Colo. A. 171, 50 P 214; Tunt- 
land v. Noble, 30 S. D. 145, 138 NW 
291 (all of which apparently hold in 
direct opposition to the rule stated 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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record®*? or by reference to a motion for new 


trial.82 


[§ 1551] 3. Amendments and Additional Assign- 
In the furtherance of justice, the right 
to amend assignments of error is very generally 
However, a party will not be per: 
mitted to amend by filing additional assignments 
are not founded on the merits 
Leave of court to make the amend- 


ments. 
recognized.®* 


of error which 
of the case.84 


in the text). Hartford v. Champion, 
58 Conn. 268, 20 A 471. 

[a] Thus an assignment of error 
which is insufficient because it com- 
plains of two distinct rulings is not 
aided by propositions and statements 
in the brief sustaining each of the 
rulings complained of. Cammack vy. 
Rogers, 96 Tex. 457, 73 SW 795. 

81. Irons v. Snyder, 49 Pa. Super. 
522; Vanderslice v. Donner, 26 Pa. 
Super. 319; Cox v. Wilson, 25 Pa. 
Super. €35; Gorrell v. Newport, 1 
'Tenn. Ch. A. 120 (holding that refer- 
ence to questions by number and 
page of record with averment that 
testimony incompetent is insuffi- 
ecient); Vann v. Denson, 56 Tex. Civ. 
Ay 220, 120 Sw 1020; Mumme., v. 
Gates, (Tex. Civ. A.) 120 SW _ 1046. 

82. McClellan v. Pyeatt, 50 Fed. 
686, 1 CCA 613. : 

83. Fla,.—Weston v. Moody, 29 Fla. 
169,10 S 612. 

Ind.—Pierse v. Bronnenberg, 38 
Ind. A. 655, 78 NE 1045. 

Iowa.—Roberts v. Parker, 117 Iowa 
389, 90 NW 744, 94 AmSR 316, 57 
LRA 764; Hudson v. Smith, 111 Iowa 
411, 82 NW 943; Salvador v. Feeley, 
105 Iowa 478, 75 NW 476 (holding, 
further, that an amended assignment 
of errors, filed without leave of court 
after expiration of the time for filing 
it, will not be disregarded, where ap- 
pellee does not ask to have it stricken 
from the record); Buklman v. Hum- 
phrey, 86 Iowa 597, 53 NW 318; Hall 
v. Chicago, ete., R. Co., 84 Iowa 311, 
51 NW 150; Stanley v. Barringer, 74 
Towa 34, 36 NW 877; Loughran v. 
Des Moines, 72 Iowa 382, 34 NW 172; 
Kendig v. Overhulser, 58 Iowa 195, 
12 NW 264; Brown v. Rose, 55 Iowa 
734, 7 NW 133. 

Mich.—Trudo_ v. Anderson, 10 
Mich. 357, 81 AmD 795; Parsons v. 
Copland, 5 Mich. 144. 

Minn.—Adams_ v. Thief 
Falls, 84 Minn. 30, 86 NW 767. 

Nebr.—Hastings, etc., R. Co. v. TIn- 
galls, 13. Nebr. 279, 13 NW 403; Spen- 
cer v. Thistle, 13 Nebr. 201, 13 NW 
208. 

N. J.—Freeborn v. Denman, 7 N. J. 
L. 190. 

Okl.—Bell v. Bearman, 37 Okl. 645, 
UMI3HPVLs8s: 

Or.—In re Skinner, 40 Or. 571, 62 
P 523; 67,.P 951. ’ 

Ss. D.—Whaley v. Vidal, 26 S. D 
300, 128 NW 381. 

Utah.—Ogden Valley Trout, etce., 
‘Co. vv. Lewis, 41 Utah 183, 125 P 
687. 

[a] Where there has been no at- 
tempt to assign errors a motion to 
-amend the precipe by an assignment 
of errors will be denied. Shorey v. 
Wyckoff, 1 Wash. T. 348. ’ 

[b] Notice of motion to strike 
out.—A motion to strike out an 
amended assignment of errors will 
be overruled if no notice of the mo- 
tion has been given the appellant. 
Wicke v. Iowa State Ins. Co., 90 Iowa 
4, 57 NW 632. 

[c] Amendment after demurrer 
sustained.—In Kentucky the _ pro- 
priety of allowing an amendment of 
an assignment of errors in any case 
is doubtful, but it is at least in the 
discretion of the court; and where is- 
sue had been taken upon a demurrer 
to an assignment and the court had 
pronounced judgment thereon, it was 
not an abuse of its discretion to re- 
fuse plaintiff in error permission to 


River 
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ment is 


usually necessary % 
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and good cause 


for permission to make the amendment must be 


not be granted 


Seu Clarke v. Bell, 2 Litt. (Ky.) 

[d] In intermediate court it is 
not error for the appellate court to 
refuse leave to assign additional er- 
rors seven days after it has rendered 
judgment in the cause, the granting 
of such leave being in its discretion. 
on v. Finkelstein, 200 Ill. 40, 65 NE 

Le] In Georgia (1) assignments 
of error which are too vague and 
general to be .considered cannot be 
made specific by amending a bill of 
exceptions in the supreme _ court. 
Taylor v. Wright, 132 Ga. 586, 64 SE 
656; Stewart v. Marietta Trust, etc, 
Co.; (29s .Galier4h7,. 418.5 59. SH 2384: 
Winn v. State, 124 Ga. 811, 53 SE 318. 
(2) In Stewart v. Marietta Trust, 
etc., Co. supra, it was said: ‘This 
would be, in effect, permitting the 
plaintiff in error to raise in this 
court new points which he did not 
raise in his bill of exceptions when 
it was made up and certified.” 

[f] In Oregon the assignment of 
errors is contained in the notice of 
appeal and certificate which form a 
part of the transcript, and are not 
amendable in the supreme court. 
Dolph v. Nickum, 2 Or. 202. 

84. Galbraith v. Green, 13 Serge. & 
R. (Pa.) 85; Shenk v. Mingle, 13 
Serge. & R. (Pa.) 29. See also Myrick 
v. Chamblain, Minor (Ala.) 357; Par- 
sons v. Copland, 5 Mich. 144. 

fa] What amendments permissi- 
ble.—(1) Assignments of error, in a 
proper case, may be amended, on ap- 
pellant’s motion, so as to include a 
general assignment that the findings 
of the court below do not support 
the judgment, in which case the 
usual motion fee will be allowed to 
the appellee. Hubbard v. Garner, 115 
Mich. 406, 73 NW 390, 69 AmSR 580. 
(2) But new matter, such as an an- 
swer to a question, cannot be intro- 
duced for the first time in en assign- 
ment of error for the purpose of ex- 
cepting to it, especially where the 
assignmént was not sanctioned by 
the trial judge but is inserted on 
appeal. Alfred v. Kirkman, 160 N. 
C. 392, 76 SE 244. (3) Where the 
assignments of error in the abstract 
are incorporated only by reference to 
the bill of exceptions used on motion 
for new trial for insufficiency of the 
evidence, and hence do not include 
an assignment of error to the denial 
of a new trial, but are so plain that 
neither the court nor the party can 
be misled, it is proper to allow an 
amendment permitting the appellant 
to assign as error the denial of a 
new trial, without reprinting the en- 
tire abstract. Whaley v. Vidal, 26 
S. D. 300, 128 NW 321. 

[b] Where the name of a party 
to the suit is omitted, (1) the as- 
signment of error may be amended 
by inserting his name. Meridian Nat. 
Bank v. Hauser, 145 Ind. 496, 42 NE 
753. (2) On appeal from a judgment 
dismissing a claim against a de- 
cedent’s estate, where the attorneys 
who represented the estate and the 
administrators in the trial court filed 
a.brief on the merits, it was held 
that appellant was entitled, on mo- 
tion, to amend the assignment of er- 
rors inserting: the names of the ad- 
ministrators., Pierse v. Bronnen- 
berg, 38 Ind. A. 655, 78 NE 1045. 
Compare Loucheim v. Seeley, 151 
Ind. 665, 48 NE 646. (3) The nam- 


shown by the party asking it.%¢ 
amendments should be filed in time to give the op- 
posite party proper notice of what is claimed to 
constitute error.’” 
result in prejudice to the opposite party, the amend- 
ment should not be permitted.8§ 


Furthermore, 


If delay in filing is likely to 


A rehearing will 
to enable a party to amend his 


ing of a decedent as appellee, in- 
stead of his successor in interest, in 
an assignment of errors, is a mis- 
nomer or a mere irregularity which 
cannot affect the substantial rights 
of the parties and which can be 
amended by substitution on proper 
application or motion, as provided in 
Burns Annot. St. (1908) § 678. Brui- 
letts Creek Coal Co. v. Pomatto, 172 
Ind. 288, 88 NE 606. (4) And it has 
been held that where the assignment 
of errors does not state the full 
names of the parties as required by 
rules of court, and appeliant has 
asked for leave to amend, the appel- 
late court will consider the case with- 
out requiring a formal amendment. 
McConahey v. Foster, 21 Ind. A. 416, 
52 NE 619. 

85. Casey v. Horton, 40 Ill. 54; 
Baker v. Mayo, 86 Ill. A. 86; Betts v. 
Glenwood, 52 Iowa 124, 2 NW 1012; 
Carpenter v. Eastern R. Co., 67 Minn. 
188, 69 NW 720; Minneapolis, ete., 
R. Co. v. Home Ins. Co., 64 Minn. 61, 
66 NW 1382; Greene v. Dwyer, 33 
Minn. 403, 23 NW 546; Shenk v.-Min- 
gle, 13 Serge. & R. (Pa.) 29. 

[a] Where opposite party has not 
been prejudiced.—It haS been held 
that an amended assignment of er- 
rors filed without leave, after appel- 
lee’s argument, will not be stricken 
out, where it appears to have been 
filed in the furtherance of justice, 
and submission of the case has not 
been delayed nor appellee prejudiced 
thereby. Bunyan v. Loftus, 90 Iowa 
122, 57 NW 685. 

86. Casey v. Horton, 40 Ill. 54; 
Anonymous, 40 Jll. 54; Lee v. Mo- 
zingo, 143 Ind. 667, 41 NE 454 (hold- 
ing that it is not a sufficient excuse 
for making a defective assignment, 
that the party was in doubt as to 
how the assignment should be made); 
Hanover F. Ins. Co. v. Johnson, 26 
Ind. A. 122, 57 NE 277 (holding that 
a motion by appellant to amend an 
assignment of errors so as to make 
it more definite in form will not be 
entertained after the cause has been 
submitted, where no excuse for fail- 
ure to make an earlier presentation 
of the motion is offered); Gladding v. 
Union, R...Co:; 25)R. 0.122, 540A" 10160: 

[a] Ev-ercising due care in the 
first instance.—Under the rules of the 
Indiana supreme court, amendments 
will not be permitted where it does 
not appear.that due care was exer- 
cised in the first instance to make 
the assignment of errors complete 
and no excuse is shown for failure to 
make early application. Baldwin v. 
Sutton, 148 Ind. 591, 47 NE 629, 1067; 
Lee v. Mozingo, 143 Ind. 167, 41 NE 454, 

[b] Additional assignments of er- 
ror, of which the party had notice at 
the time of filing the petition, should 
not be permitted. Gladding v. Union 
R..Cot, 25, R. F,,.122,,64. 4 1060. 

87. Elliott v. New York, etc, R. 
Co: 83 Conn 320;.T6LA 2989 inion 
Trust Co. .v.. Stamford. Trust Co, 72 
Conn. 86, 48 A 555. And see Ex p. 
Washington Nat. Bank, 163 Ind. 476, 
72 NE 260 (holding that, where a 
rule of court provides that an amend- 
ment after submission will ‘not be 
made: except on notice and leave ap- 
plied for in writing, the court has no 
power to dispense with the require- 
ment). 

88. Stienblock v..Johns, (Iowa) 93 
NW 595; Crawford v. Kansas City, 
etc., R. Co., 45 Kan. 474, 25 P 865. 
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assignment,®® although the object of the amendment 
is to have the merits of the case passed on; nor 
will additional assignments be received after joinder 
in error, except upon good cause shown,*! or after 
the argument has commenced, if the other party ob- 
jects.°? And in one state it has been held that 
an amendment after the expiration of the time 
limit for taking an appeal is not permissible.°* 
When leave to file an amended assignment of errors 
has been granted but a new assignment has never 
been made on the transeript or upon some paper 
attached thereto, as required by a rule of court, 
the appeal will be considered on the original as- 
signment of errors.°* A party cannot present, 
either by original or amended assignments of error, 
a matter conflicting with the corresponding specifi- 
cation of error in the trial court.®® 

[§ 1552] H. Pleading to Assignment and Joinder 
in Error—l. Right to Plead or Demur. Under the 
practice in some jurisdictions appellee or defendant 
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[§§ 1551-1554 


in error may plead or demur to an assignment of 
error,°® and in some states certain defects may be 
availed of by motion.®’ And if the demurrer is over- 
ruled it may-be withdrawn and the assignment 
pleaded to.%§ 

[§ 1553] 2. Classification, Nature, and Effect of 
Pleas—a. In General. Pleas to assignments of error 
are either common or special. 

[§ 1554] b. Common Plea. The common plea or 
joinder, usually known as a plea in nullo est er- 
ratum, alleges that there is no error in the record 


‘or proceedings, and prays that the court may pro- 


ceed to examine the record and affirm the judg- 
ment. This plea is in the nature of a demurrer, 
and at once refers the matter of law arising to 
the judgment of the court.2 It admits the truth 
of material facts well pleaded,? but does not admit 
errors not properly assigned, or which cannot prop- 
erly be assigned,* as, for instance, matters that 
impeach or contradict the record,® and it does not 


395 DPouisville, “etel, “RCo? =v. 
ee 135 Ind. 220, 338 NE 905, 34 NE 
1002. 

90. Robbins v. Magee, 96 Ind. 174. 

91. Anonymous, 40 Ill. 54. 

92. Bristol v. Chicago, 21 Ill. 605. 

93. Windfall City v. State, 174 Ind. 
311, 92 NE 57; Chicago Terminal 


Transfer R. Co. v. Walton, 165 Ind. 
642, 645, 74 NE 988 (in which it was 
said: “The effect of such amendment 
will be to allow appellant to perfect 
its appeal beyond the time limited by 
a positive statute’); Nordyke, etc., 
Co. v. Fitzpatrick, 162 Ind. 663, 71 NE 
46; Jenkins v. Steele, 55 Ind. A. 11, 
102 NE 139, 103 NE 365; Thompson 
v. Newsom, 52 Ind. A. 444, 100 NE 
772; Pope v. Voight, 49 Ind. A. 176, 
96 NE 984 (holding that an as ign- 
ment of error, insufficient to give ju- 
risdiction because omitting the name 
of one of defendants against whom 
judgment was rendered, may not be 
amended after expiration of the year 
for appeal); Doble v. Brown, 20 Ind. 
A. 12, 50 NE 38. Compare Cogshall 
v. Spurry, 47 Kan. 448, 449, 28 P 154 
(holding that ‘‘a petition in error 
may be amended more than one year 
after the ruling complained of has 
taken place, if the amendment is only 
to make good a defective, informal 
or incomplete allegation of error al- 
ready contained in the petition in er- 
ror; but when the proposed amend- 
ment sets forth an absolutely new 
and distinct assignment of error or 
cause for reversal, it cannot be made 
after that time’’). 

94. Rosenbower v. Schuetz, 141 
Ind. 44, 40 NE 256. 

. 95. Ward v. Brown, 31 S. D. 296, 
140 NW 698. : 

96. Mallory vy. Mallory, 160 Ill. A. 
417; Union Tract. Co. v.-Basey, 164 
Ind. 249, 73 NE 263; Newman v. 
Kiser, 128 Ind. 258, 26 NE 1006; Ad- 
ams vy. Beem, 4 Blackf. (Ind.) 128; 
Acker v. Ledyard, 1 Den. (N. Y.) 677; 
2°Tidd Pr: 1133. 

[a] A demurrer to an entire as- 
signment will be defeated if any one 
specification is good. Moody v. Vree- 
land, “7 “Wend: (Ne Y.)})-55- 

{b] In Alabama appellee’s formal 
joinder in-error on the record is not 
necessary where the record shows a 
joinder in the submission of the 
cause. Maddox v. Chilton Warehouse, 
ete; Coi7i ‘Ala. 216,55 'S 93: 

[c] In New Mexico, unless excep- 
tion is filed or taken to assignment 
of errors in cases brought to the su- 
preme court, the opposite party will 
be deemed to have joined in error, 
and no formal joinder is necessary. 
Jones-Downes Co. vy. Chandler, 13 N. 
IM. 5015 85, P 392, 13 Annas: 710: 

97. Union Tract. Co. v. Basey, 164 
Ind. 249, 73 NE 263; Nading v. El- 
liott, 137 Ind. 261, 36 NE 695; New- 


man vy. Kiser, 128 Ind. 258, 26 NE 
1006; Alexander v. Alexander: 104 N. 
Y. 648, 10 NE 37. 

Arnold v. Sandford, 14 Johns. 
CNY) 4s 

99,772 Riddver alas: 

1. Adams v. Beem, 4 £4Blackf: 
(Ind.) 128; Acker v. Ledyard, 1 Den. 
(NE V6 T7402: Didd* Pre i173. 

[a] Special statutes; when plea 
dispensed with.—In view of Practice 
Book (1908) p 277 § 33, defining the 
issue on plea of “nothing erroneous” 
to writ of error, it was held that, 
where both parties request a deter- 
mination whether any error is ap- 
parent on the record of the trial 
court, and argue such matters orally 
and in their briefs, the court would 
dispose of it as if the plea of noth- 
ing erroneous had been filed. Lippitt 
v. Bidwell, 87 Conn. 608, 89 A 347. 

2. Ala.—Bolling v. Jones, 67 Ala. 


508. 

Ill.—Garden City Sand Co. v. 
Southern Fire Brick, ete. Co., 260 
Ill. 231, 103 NE 207, AnnCas1914D 


173; Cass v. Duncan, 260 Ill. 228, 103 
NE 280. 

or ties v. Beem, 4 Blackf. 

Ky.—Handley v. Fitzhugh, 3 A. K. 
Marsh. 561; Lansdale v. Findley, 1 
Hard. 151. 

Me.—Benner vy. Welt, 45 Me. 483. 

Mass.—Booth v. Com., 7 Mete. 285; 
Goodridge v. Ross, 6 Metc. 487. 

[a] “As otherwise expressed the 
common joinder in error is an admis- 
sion by defendant in error that what 
is returned as the record of the 
judgment below is in truth the record 
thereof, so that after joinder in error 
neither party can of right allege 
diminution or have a _ certiorari.” 
Tomlinson v. Armour, 75 N. J. L. 
748, 70 A 314, 19 LRANS 923. To 
same effect Gilliland v. Rappelyea, 
US: Ne Jee 1385 2) Midd Pry diva 

[b] By pleading in nullo est er- 
ratum defendant in error admits the 
record ‘to be perfect, the effect of his 
plea being that the record in its pres- 
ent state is without error, and, there- 
fore, after in nullo est erratum 
is pleaded, neither party can allege 
diminution, or pray a certiorari. But 
although the parties are bound by 
their own admission, and that equally 
so as to every part of the record, yet 
no admission of the parties can or 
ought to restrain the courts from 
looking into the record before them. 
2 Tidd er tas 
wie Ind.—Rundles v. Jones, 3 Ind. 

Me.—Merrill v. Suffolk Bank, 31 
Me. 57, 50 AmD 649; Smith v. Rhodes, 
29 Me. 360. 

Mass.—Perkins v. Bangs, 206 
Mass. 408, 92 NE 623; Conto v. Sil- 
via, 170 Mass. 152, 49 NE 86; Haggett 


v. Com., 3 Metc. 457; Blanchard v. 
Wild, 1 Mass. 342. 
a H.—Claggett v. Simes, 31 N. H. 


N. Y.—Harvey v. Rickett, 15 Johns. 
87; Bliss v. Rice, 9 Johns. 159. 


Pa.—Moore v. McEwen, 5 Serg. 
& oR. 83s 

Tenn.—Goodwin v. Sanders, 9 
Yerg. 90. 


Eng.—Wilkins v. Nicholson, 1 Ld. 
Ken. 350, 96 Reprint 1017; Grell v. 
Richards, 1 Lev. 294, 83 Reprint 414; 
Okeover v. Oberburghy, T. Raym. 
231, 83 Reprint 120. 

[a] Thus, it has been held that 
the plea, when made to the assign- 
ment of errors of one sued in a rep-= 
resentative capacity, admits his rep- 
resentative character. Rundles_ v. 
Jones, 3 Ind. 35. 

[b] When served with scire fa- 
cias, in which a copy of the assign- 
ment of errors must be inserted, de- 
fendant may traverse the errors of 
fact, and by demurrer put in issue 
errors of law on the face of the rec- 
ord; but, where he denies the exist- 
ence of error in the record, he ad- 
mits the truth of the assignment of 
errors of fact as far as they are legal- 
ly assignable, and that the record is 
true as to the assignment of errors 
of law, while denying that either is 
sufficient to reverse the judgment. 
Perkins v. Bangs, 206 Mass. 408, 92 
NE 628. 
pont Mass.—Riley v. Waugh, 8 Cush. 
aol H.—Claggett v. Simes, 31 N. H: 

N. J.—Karnuff v. Kelch, 71 N. J. L. 
558, 60 A 364, 
ieee Y.—Moody v. Vreeland, 9 Wend. 


Eng.—Haydon v. Mynn, Cro. Jac. 
521, 79 Reprint 445; Cross y. Tyrer, 
Cro. Eliz. 665, 78 Reprint 904; Cole vy. 
Greene, 1 Lev. 309, 83 Reprint 422; 2 
TiddsPro1143? 

5. Riley v. Waugh,» 8 Cush. 
(Mass.) 220; Whiting v. Cochran, 9 
Mass. 532; Claggett v. Simes, 31 N. 
H. 22; Helbut v. Held, 2 Str. 684, 93 
Reprint 782. 

Tf the assignment is bad, as im- 
peaching the record, the defendant in 
error can avail himself of the objec- 
tion under the general plea of in 
nullo est erratum. So if an error in 
fact that is not assignable, is as- 
signed, and in nullo est erratum be 
pleaded, it is no confession of it, as 
if it be assigned that the court was 
not sitting on the day when the 
judgment purported to have been 
given, because that is against the 
record; and in such case in nullo est 
erratum is only a demurrer. Bac. 
Ab. Error K. 2, and cases there 
cited.” Per Sutherland, J., in Moody 
v. Vreeland, 7 Wend. (N. Y.) 55, 56. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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eure the want of jurisdiction of the appellate court.* 
On a joinder in an assignment of errors the parties 
will be confined to the issues so made.’ 

[§ 1555] c. Special Pleas—(1) In General. Spe- 
cial pleas contain the matters in confession and 
avoidance,® and are pleaded either in abatement 
or in bar.® Pleas of this character are always 
necessary in respect of matters which have occurred 
since the appeal was taken.?° 

[§ 1556] (2) Release of Errors 11—(a) Right to 
Plead and Necessity for Pleading Specially. A 
party against whom an error has been committed 
in the rendition of judgment may release such 
error, and his release may be pleaded in bar to his 
prosecution of a writ of error to reverse the judg- 
ment ;*? and these pleas if found for him will bar 
plaintiff ;+* but a release of errors by a defendant 
who did not join in the writ of error cannot be 
so pleaded.1* A release of errors should be specially 
pleaded.© And it has been held that even where 
a release of error is presented in writing, signed 
by parties in whose names the writ of error was 
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sued out, it cannot properly be brought to the 
notice of the court except by being pleaded.1¢ It 
has been held, however, that if a release is stated 
in affidavits, without objection, it is too late to 
object to the form of the proceedings.” 

[§ 1557] (b) Requisites of Plea. A plea of a 
release of errors and all its intendments will be 
taken most strongly against the pleader.18 It should 
state the facts relied on in such release 1° and should 
show that the release was based upon a good con- 
sideration.*° If the plea alleges a release by plain- 
tiff by his attorneys, such plea will be insufficient 
if it does not allege that they were in fact his 
attorneys, or had been retained or had appeared 
in the case.2+ If the plea professes to answer all 
of the assignments of error but answers only a part, 
it is demurrable.?? 

[§ 1558] (c) Matters Admitted and Waived by 
Plea. The plea operates as a waiver of the right 
to join in error, and if it is adjudged bad on de- 
murrer the judgment will be reversed.?? Such a 
plea amounts to a confession of error, and ad- 


[a] Thus, the plea does not ad- 
mit (1) a special assignment of er- 
rors that the issues joined were not 
tried (Lovett v. Pell, 22 Wend. (N. 
Y.) 369; (2) or an assignment that 
the judgment was entered by the 
clerk without authority (Claggett v. 
Simes, 31 N. H. 22). 

{b] A joinder in short to an as- 
signment of error amounts, it has 
been held, to a plea of in nullo est 
erratum, and it is in effect an aver- 
ment that the record generally is 
without error and subjects the whole 
to the scrutiny of the court, and the 
court will not be confined exclusively 
to an examination of the errors as- 


signed. David v. Ransom, 1 Greene 
(Iowa) 383. 
6. Johnston v. Fort, 30 Ala. 78. 


To same effect Mabry v. Dickens, 31 
Ala. 243 (holding that a joinder in 
error cannot by consent of the par- 
ties give the appellate court juris- 
diction). . 

WeavAxel) vv, kcraemery Tbe Nw a. 2a: 
688, 70 A 367; Lutlopp v. Heckmann, 
70) NE J. iL. 272,57 A-1046;. State v. 
Lewis, 39 N. J. UL. 501. 

.-g. Adams v. Beem, 4 Blackf. (Ind.) 
128. 

_fa] If it is assigned as error that 
some of plaintiffs in error were 
minors at the time the judgment was 
rendered, this will be deemed admit- 
ted by a plea in nullo est erratum. 
Benner v. Welt, 45 Me. 483. x 
' [b] Corporate existence of plain- 
tiff in error.—On a plea of in nullo 
.est erratum defendant.in error is not 
entitled to have the question of fact 
as to the corporate existence of plain- 
tiff in error tried upon a motion, al- 
though the want of corporate exist- 
ence would be a good ground for 
dismissing the risk. Kanawha Dis- 
patch v. Fish, 219 Ill. 236, 76 NH 
352 


_[c] Appearance of infant by at- 
torney.—If it is assigned for error 
that an infant appeared below by at- 
torney, this is admitted by the com- 
mon joinder. Moore v. McElwen, 5 
Sere & Rv (Pa:) 378. p 

[ad] Plea setting up majority at 
time of judgment.—Where one as- 
signs for error infancy and appear- 
ance by attorney, instead of guardian, 
jn the court below, a plea that, at the 
time of the rendition of the judg- 
ment, the party was of full age is 
bad as tendering an immaterial issue. 


Gosling v. Acker, 25 Wend. (N. Y.) 
639. 
[e] Where one who is not a party 


to the record prosecutes a writ of er- 
ror, and his interest is alleged in the 
assignment of errors, a joinder in er- 
ror would not put in issue the facts 


not perfected. 


so alleged, and without a special plea 
denying it, it would stand admitted. 
Winne v. Peo., 177 Ill. 268, 52 NE 377; 
irae v. Mattoon, 167 Ill. 18, 47 NE 


[f] Motion to quash execution.— 
Unless specially pleaded, defendant 
cannot show that a motion to quash 
an.execution had been made and 
overruled in the reviewing court for 
the same cause as assigned for error. 
Handley v. Fitzhugh, 3 A. K. Marsh. 
(Ky.) 561. 

9. Bolling v. Jones, 67 Ala. 508. 

10. Lake Erie, ete., R. Co. v. Huff- 
ANAT DUR Se Dine LACS Or NEY 434s 
AnnCasi914C 1272; Fletcher v. Par- 
ker, 53 W. Va. 422, 425; 44 SH 422, 


97 AmSR 991 [cit Cyc] such .as 
payment, release of error, or the 
like). 

11. [a] Forms of pleas setting 


up release of errors are set out in: 
Martin v. Hawkins, 20 Ark. 150; Cor- 
win v. Shoup, 76 Ill. 246; Austin v. 
Bainter, 40 Ill. 82; Millar v. Farrar, 2 
Blackf. (Ind.) 219; McCutcheon v. 
Sigerson, 34 Mo. 280; Vaughan v. 
Everts, 40 Vt. 526. 

12. Jll—Cass v. Duncan, 260 Tl. 
228, 103 NE 280; Ruckman y. AI- 
wood, 44 Ill. 183; Austin v. Bainter, 


40 Ill. 82. 

Sie eae Ve. ptlarrar, <2) Blacks 
Nebr.—Shreck v. Gilbert, 52 Nebr. 

813, 73* NW 276. 

oooh: 


Oh.—Matthews v. Davis, 
St. 54; Wilcox v. May, 19 Oh. 408. 


Tenn.—Henly v. Robertson, 4 Yereg. | 


Lad 
Rin abi vens, v. Bain, 1 Wash. T. 
13. Ferrell v. Ferrell, 53 W. Va. 


515, 44 SH 187. 

14. Martin v. Highway Comrs., 150 
Ill. 158, 36 NE 1004. 

15. Ga.—Gigby v. Powell, 25 Ga. 
244, 71 AmD 168. 

Ill.—School Trustees vy. Hihler, 85 
Ill. 409; Kern v. Zink, 55 Ill. 449. 

Ind.—Veach v. Pierce, 6 Ind. 48; 
Adams vy. Beem, 4 Blackf. 128. 
paiitesaw lek v. Maulding, 1 How. 

Nebr.—Treitschke v. Western Grain 
Co., 10 Nebr. 358, 6 NW 427. 

Va.—Hite v. Wilson, 2 Hen. & M. 
(12 Va.) 268. 

But see McCracken v. Cabel, 120 
Ind. 266, 22 NE 136; Alexander v. 
Alexander, 104 N. Y. 643, 10 NE 37, 
to the effect that it is permissible to 
take advantage of waiver or release 
of errors by motion to dismiss. 

[a] Application of rule.—A final 
decree in a will contest was entered on 
March 25, 1902, and an appeal there- 
from was prayed and allowed, but 
Thereafter, in June, 


facts 


1905, a writ of error was sued out 
to review the decree. On December 
17, 1903, a petition was filed relating 
to a compromise alleged to have been 
made in the will contest, on which’ 
petition a decree was rehdered De- 
cember 18, 1903, reciting that certain 
of the petitioners in the will contest 
had accepted the bequests and de- 
vises and were no longer interested 
in the contest. It was held that, in 
the absence of a plea of release of 
errors, the record in such compromise 
proceeding could not be considered in 
determining such writ of error. Com- 
pher v. Browning, 219 Ill. 429, 76 NE 
678, 109 AmSR 346. 

[b] Limitations of rule.—A limi- 
tation of the rule is that a plea of 
release will be unnecessary where the 
constituting the release are 
called to the attention of the court 
by plaintiff in error in his assign- 
ment of errors, and where such facts 
could not be any more clearly pre- 


-sented if a plea of release of errors 


had been filed. Applying this prin- 
ciple it was held that, where, in fore- 
closure, the decree provided for a 
sale without the 


redemption, and 


‘mortgagor accepted a portion of the 


proceeds of the sale, and, on error, 
complained in one assignment that 
the court erred in making the order 
approving the proceedings and dis- 
tribution of the proceeds of the sale, 
and acceptance of part of the pro- 
ceeds by the mortgagor appeared 
from the face of the record, no plea 
of release of error was necessary to 
raise the question of the effect of 
such acceptance as an estoppel pre- 
venting the mortgagor from ques- 
tioning the propriety of the decree. 


pins v. King, 215 Ill. 100, 74 NE 
89. 

16. Kern v. Zink, 55 Ill.- 449. 

17. Treitschke v. Western Grain 
Co., 10 ‘Nebr. 358, 6 NW 427. 

18. Beardsley v. Smith, 139 Ill. 
290, 28 NE 1079. 

19. Corwin v. Shoup, 76 Ill. 246; 


Chamblin v. Blair, 58 Ill. 385 


20. Austin v. Bainter, 40 Tll. 82. 
21. Corwin v. Shoup, 76 Ill. 246. 
© 22. Kelly v. Jacobs, 123 Ill. A. 
251. 
23. Martin v. Scotland Tp. High- 


way Comrs., 150 Il]. 158, 36 NE 1004; 
Page v. Peo., 99 Ill. 418; Kelly v. 
Jacobs, 123 Ill. A. 251; Fitzpatrick v, 
Rutter, 60 Ill. A. 657 [aff 160 Ill. 282, 
43 NE 392]. 

[a] In Illinois, by express statu- 
tory provisions, a party interposing 
a plea of release of errors is not de- 
prived of his right to join in error 
in case his plea is adjudged bad. 
Schaeffer v. Ardery, 238 Ill. 557, 87 
Nee O’Neill v. Chicago, .169 Ill. 

oan . 
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mits cause of reversal unless the facts alleged in 
avoidance of the error are found in the pleader’s 
favor.?4 

[§ 1559] (d) Replication to Plea. A replication 
to a plea of release of errors must deny or con- 
fess and avoid the cause of release set up by the 
plea.*®> If it is alleged that the release was ob- 
tained by fraud the facts constituting the fraud 
complained of must be stated.2° Where the repli- 
cation presents no valid answer to the plea, and 
there is a demurrer to the replication, the case 
will be considered as if on- demurrer to the plea, 
and, if the demurrer to the replication is sustained, 
the writ of error will be dismissed.?” 

[§ 1560] (3) Statute of Limitations. The stat- 
ute of limitations may be pleaded in bar of a writ 
of error,?® and, in some jurisdictions, it cannot be 
availed of in any other manner,?® while in other 
jurisdictions a motion to dismiss will lie.2° It has 
also been held that this plea is not a confession of 
the errors of law,*! although there is authority 
which maintains the contrary view.°? Where the 
statute of limitations is pleaded it has been held 
that the general denial is wholly unnecessary and 
should be stricken out on motion.*? If subsequent 
to a joinder in error the appellee adds a paragraph 
alleging that the appeal was not taken within the 
statutory time he thereby waives the joinder.** 

[§ 1561] d. Pleading Several Pleas. An appli- 
cation to plead several pleas to an assignment of 
error will not be entertained on allowing the writ 
of error, but must be made after error is assigned.*® 
A plea of in nullo est erratum cannot be joined 
to one of release of errors,*° or to a plea of the 
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na y Sey 


utory authority therefor.’ A joinder in error will 
not put in issue an allegation in the assignment of 
errors of interest in the party prosecuting the writ. 
Without a special plea denying such interest it 
will stand admitted.*® 

[§ 1562] 3. Time of Filing Pleading. As a pro- 
ceeding in error is an action and an assignment of 
errors in the nature of a declaration, which must 
be filed before defendant ean plead, it is not neces- 
sary or proper that a-plea in abatement to the writ 
should be filed before the assignment.*° 
time of filing an answer to the assignment of errors 
is prescribed by statute, the answer cannot be con- 
sidered unless filed within the prescribed time.*+ 
Appellee cannot question any part of the judg- 
ment.42, When so provided by statute, the time for 
pleading may be enlarged.*® 

[§ 1563] 4. Effect of Failure to Plead. The 
practice in England is said to be to set the errors 
down for hearing ex parte in default of joinder of 
errors,** and this practice has been adopted in some 
American states.*° 

[§ 1564] 5. Objections Waived by Joinder. A 
joinder in error by appellee waives objections to 
the form of the appeal,?® to the sufficiency or want 
of notice of the appeal," to irregularities in suing 
out a writ of error,‘® or to the failure to file a 
transcript within the required time.*® The ordinary 
plea of no error on the appeal does not, however, 
cure the want of assignment of errors °° or defects 
of substance therein;*! nor will a joinder in error 
cure an objection that the petition for writ of error 
did not designate the term at which the judgment 
was rendered.*? | pea 


statute of limitations,?* unless there is some stat- 


24 Thornton y. Houtze, 91 Ill. 199. 

25. McCutcheon v. Sigerson, 34 
Mo. 280. 

26. Wood v. Goss, 21 Ill. 604. 

27. Trapp ‘v. Off, 194 Tll. 287, 62 
NE 615. 


28. Day v. Huntington, 78 Ind. 280; 
Jacobs.v. Graham, 1 Blackf. (Ind.) 
392; Allen v. Marchland, 5 Kyl 601. 

29. Peterson v. Manhattan L. Ins. 
Co., 244 Ill. 329, 91 NE 466, 18 Ann 
Cas 96; Acker v. Ledyard, 1 Den. (N. 
VoorGiis ve AiGd parser Lid: 

30. Brooks v. Norris, 11 How. (U. 
S.) 204, 13 Li. ed. 665; Day v. Hunt- 
ington, 78 Ind. 280; Buntin v. Hoop- 


er, 59 Ind. 589. 

31. Hymann v. Cook, 2 Den. (N. 
Y,) C204. 

82. George v. George, 250 Ill. 251, 


252, 95 NE 167 (where it was said: 
“The effect of the plea is to confess 
that there is error in the record for 
which the decree must be reversed’’) ; 
Peterson v. Manhattan L. Ins. Co., 
244 Tll. 329, 91 NE 466, 18 AnnCas 
96; Mahony v. Mahony, 139 Ill. 14, 
28 NE 915. 


83. Harshman vy. Armstrong, 43 
Ind. 126. 
34. Smith v. Conlan, 14 Ind. 5138. 


35. Higbie v. Comstock, 1 Den. (N. 
Y. 52. 
26. Parker v. Gilson, 1 Mass. 230. 

87. Acker v. Ledyard, 1 Den. (N. 
SEO Grit 

38. Evans v. Galloway, 20 Ind. 47%. 

[a] In TDLouisiana (1) appellee’s 
joinder in error on the merits, fol- 
lowing an exception on the same 
paper as to the mode of bringing up 
the appeal, is not a waiver of the 
objection (Chandler v. Witherspoon, 
4 La. 67); and (2) appellee may file 
an answer to the merits, and on the 
same paper make a written motion to 


dismiss (Briggs v. Briscoe, 12 La. 
468). 
39. Winne v. Peo., 177 Ill. 268, 52 


NE 377. 
40. 
123. 


State Bank v. Ruddell, 10 Ark. | 


41. Martin v. New Orleans Fire 
Comrs., 132 La. 188, 61 S 197, 44 LRA 
NS 68; Louisiana Land Co. v. Blake- 
wood, 131 La. 539, 59 S 984 (holding 
that, where an answer to an appeal 
praying for an amendment of the 
judgment was not filed at least three 
days before the day fixed for argu- 
ment, it wil] not be considered, un- 
der Code Prac. art 890); Union Saw- 
mill Co. v. Arkansas Southeastern R. 
Co., 123 La. 555, 49 S 173° Cholding 
that an answer to an appeal praying 
for an amendment of the judgment 
appealed from cannot be considered 
if filed on the day on which the cause 
is set down for argument); Reily v. 
Johnston, 119 La. 119, 43 S 977; New 
Orleans Mechanics’ Soc. v. 
Mann. Unrep. Cas. (La.) 171. 

[a] Computation of time.—(1) Un- 
der Code Proc. art 890, requiring that 
an answer to an appeal should be 
filed at least three days before the 
day fixed for argument, the three 
days are computed from the day for 
which the case has been reassigned, 
when the first assignment has been 
set aside by consent. Williams v. 
Zengel, 117 La. 599,42 S 153. ©(2) 
An agreement of counsel, afterward 
sanctioned by the court, for the re- 
assignment of a case has the effect 
of setting aside the assignment and 
placing matters in the situation in 
which they would have been if no 
assignment had been made, with the 
conseauence that the timeliness of 
the filing of an answer to the appeal 
has to be determined with reference 
to the assignment thereafter made, 
and not with reference to the as- 
signment that has been set aside. 
Des Allemands Lumber Co. vy. Mor- 
gan City Timber Co., 117 La. 1, 41 S 
332. (3) The appellee is in time if 
he files his answer to the appeal, 
praying amendment by an increase 
of damages within three days, ex- 
eluding dies non, from the filing of 
the record, if he files such answer 


[§ 1565] 6. Withdrawal of Joinder. 


Where a 
argument. Batte v. Reed, Mann. 
Unrep. Cas. (la.) 263. 

42. Sharp v. McBride, 134 La. 249, 
63 S 892. : 
nen Tufts v. Newton, 119 Mass. 
44, 
11 


See Mayson y. Lane, 6 Miss. 


45. Hlijah v. Taylor, 40 Ill. 79; 
Mayson vy. Lane, 6 Miss. 11; March 
v. Howell, 1 Mo. 138. 

[a] In Colorado the practice is to 
reverse the judgment in case of de- 
oie Murdock vy. Townsend, 1 Colo. 


{b] In New York (1) the practice 
seems to be to allow a default to be 
taken after the expiration of the rule 
to join in error, after which a fur- 
ther rule may be taken for judgment 
of reversal. Oppie v. Colegrove, 19 
Johns. 124. See also Brisbin v. Mc-, 
Laughlin, 4 Cow. 533. (2) A judg- 
ment for not joining in error will be 
overruled where the attorney for de- 
fendant in error pleads that he did 
not learn of the judgment for several 
months, and that no notice of the 
argument had ever been served on 
defendant or on his attorney, and 
that he had caused notice of retainer 
to be served on plaintiff's attorney 
by mail, although plaintiff's attorney 
denied that he had ever received 
notice of retainer in the case. Clark 
v. Rawson, 1 HowPr 17. 

46. Carter v. Thompson, 41 Ala. 
875; Magruder v. Campbell, 40 -Ala. 
611. See also Bibb v. Hitchcock, 49 
Ala. 468, 20 AmR 288. 

47. Newman v. Kiser, 128 Ind. 258, 
26 NE 1006; Beck v. State, 72 Ind. 
250; Field v. Burton, 71 Ind. 380. 

48. Kircher v. Keating, 145 Wl. 
Aga. 

State v. Walters, 64 Ind. 226. 
Liacy v. Flucker, 1 La. 50. 

51. Spitzer v. Wright, 36 Ind. A. 
558, 76 NE 261. 

52. Martin v. Rutherford, 6 Mart. 


three days before that fixed for the'N. S. (La.) 281. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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party has been induced by fraud to join issues on 
an assignment of errors, it seems that he may be 
permitted to withdraw the joinder; but as soan as 
he discovers the fraud he should show it to the court 
and move to withdraw the joinder.** 

[§ 1566] 7. Demurrers. A demurrer to a plea in 
bar of a writ of error or appeal will lie for such 
defects as will render a plea to the declaration or 
complaint in the trial court demurrable.6* So, it 
has been held that objections to an application by 
defendant in error to withdraw his joinder in error 
and plead a release of errors, upon grounds affecting 
the merits of the proposed plea, can properly be 
made only on demurrer thereto.®> After judgment 
against a defendant on his demurrer to an assign- 
ment of errors in faet he may withdraw the de- 
murrer and rejoin to the assignment.°® 

[§ 1567] I. Assignments of Cross Errors—l. 
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unless an appeal has been taken or writ of error 
sued out by him;°* but in other jurisdictions error 
may be assigned by appellee or defendant in error 
without taking an appeal or suing out a writ of er- 
ror.°® It has been held that, even in the absence of 
a statute expressly authorizing it, eross errors may 
be assigned without taking an appeal or suing out 
a writ of error,>® and the rule has much to com- 
mend it.®° 

Limitations of rule. Cross errors can be assigned 
or predicated only upon questions presented in the 
lower court or rulings of the latter which arise out 
of or are connected with the judgment upon which 
the appellant bases his appeal.*t The appellant 
or defendant in error cannot assign eross errors as 
against a coappellant or ecoplaintiff in error without 
a cross appeal or writ of error. He cannot require a 
revision of any alleged error committed in adjudi- 


Right to Assign. 


53.. Bigby v. Powell, 25 Ga. 244, 
7i AmD 168. 

54. Peabody v. Kendall, 145 Il. 
519, 32 NE 674; Pittsburgh, etc., R. 
Co. v. Swinney, 91 Ind. 399; Millar 
v. Farrar, 2 Blackf. (Ind.) 219. 

55. Clapp v. Reid, 40 Ill. 121. . 
Arnold v. Sandford, 14 Johns. 
CN. Y.) 417. 

57. Bolles v. Outing Co., 175 U. 
S. 262, 20 SCt 94, 44 L. ed. 156; U. S. 
v. Blackfeather, 155 U. S. 180, 15 SCt 
64, 39 L. ed. 114; Cleary v. Ellis 
Fdy. Co., 182° U. S.-612, 10 SCt 223, 
83 L. ed. 473; Loudon v. Shelby Coun- 
ty Taxing Dist., 104 U. S. 771, 26 L. 
ed.’ 923; Clark v. Killian, 103 U.S. 
766, 26 L. ed. 607; Stephen Morgan v. 
Good, 94 U. S. 599, 24.L. ed. 266; 
O’Neil v. Wolcott Min. Co., 174 Fed. 
527, 9 CCA 309, 27 LRANS 200; Mor- 
rison v. Burnette, 154 Fed. 617, 83 
CCA 391; Rogers v. Penobscot Min. 
Co., 154 Fed. 606, 83 CCA 380; Adtna 
Indemn. Co. v, J. R. Crowe Coal, etc., 
Co., 154 Fed. 545, 83 CCA 431 [certio- 
rari den 207 U. S. 589, 28 SCt 256, 
52 L. ed. 354]; Guarantee Co. of 
North America v. Phenix Ins. Co., 124 
Fed. 170, 59 CCA 376; Dakota Bldg., 
etc., Assoc. v. Logan, 66 Fed. 827, 
14 CCA 183; Pauly Jail Bldg., etc., 
Co. v. Hemphill County, 62 Fed. 698, 
10 CCA 595; Wright v. Woolfolk, 14 
Bush (Ky.) 308; Merritt v. Jordan, 
(N. J.) 60 A 183. And_see Pelouze v. 
Slaughter, 241 Ill. 215, 224, 89 NE 
259 (where it was said: “Wormerly 
there was no right to assign cross- 
errors, but any party deeming himself 
aggrieved by a judgment or decree 
was compelled to take an appeal or 
sue out a writ of error. An appellee 
or defendant in error was not al- 
lowed to assign cross-errors except 
with the consent of the appellant or 
the plaintiff‘in error. Smith vy. Sack- 
ett, 15 Ill. 528’). ; 

[a] In Alabama (1) the rule is 
well settled that cross assignments 
of error by appellee or defendant in 
error, without a cross appeal or writ 
of error, cannot be considered where 
appellant or plaintiff in error has not 
joined in the same, and his consent 
neither appears in the record nor is 
indorsed on the transcript. Hall v. 
Santangelo, 178 Ala. 447, 60 S 138; 
Sumner v. Hill, 157 Ala. 230, 47 S 
565; Jones v. Peebles, 133 Ala. 290, 
32 S 60; Golden v. Golden, 102 Ala. 
353, 14 S 638; Page v. Francis, 94 Ala. 
379, 11 S 736; Charles v. Dubose, 29 
Ala. 367. (2) It has further been held 
that cross assignments of error by 
appellees will not be reviewed on ap- 
peal, where the final result is in their 
*favor. McLendon v. Stephens, 124 
Ala. 505, 26 S 921; Holdsombeck v. 
Fancher, 112 Ala. 469, 20 S 519. | 

[b] In Tennessee, on an appeal in 
an action not of an equitable nature, 


In some jurisdictions an assign- 
ment of errors by an appellee cannot be considered 


only errors affecting the appellant 
can be considered, and errors as- 
signed by defendant must be disre- 
garded unless he has filed a cross 
appeal. Jones v. Ducktown Sulphur, 
ete., Co., 109 Tenn. ©375) +71) SW 824; 
Gallena v. Sudheimer, 9 Heisk. 189. 

58. Oliver v. Wilhite, 201 Ill. 552, 
66 NE 837 (under express statutory 
provision); Page v. Peo., 99 Ill. 418; 
Patoka Tp. v. Hopkins, 131 Ind. 142, 
30 NE 896, 31 AmSR 417; Feder v. 
Field, 117 Ind. 386, 20 NE 129; John- 
son v. Culver, 116 Ind. 278, 19 NE 
129; Peru Heating Co. v. Lenhart, 
48 Ind. A. 319, 95 NE 680; Woeltz v. 
Woeltz, 93 Tex. 548, 57 SW 35; Carroll 
v. Carroll, 20 Tex. 731; Caperton v. 
Wanslow, 18 Tex. 125; Gaines v. Mer- 
ryman, 95 Va. 660, 29 SE 738. 

[a] In Virginia the bringing of 
separate appeals by the parties to a 
suit, each bringing up a part only of 
the record, is not a proper practice, 
as the statute gives ample provision 
for bringing up as much of the record 
as is necessary to fairly present the 
whole case, and the appellee’s right 
to assign cross errors is safeguarded 
by Supr. Ct. A. Rule No. 8 (71 SE 
viii), which provides that, if error 
is perceived against any appellee, the 
court will consider the whole record 
as before it, and reverse the proceed- 
ings in whole or in part in the same 
manner as it would do if the appellee 
brought the error before it by appeal, 
writ of error, or supersedeas, unless 
such error is waived. Wheeler v. 
Thomas, 116 Va. 259, 81 SE 51. 

[b] A party who is not an appel- 
lee cannot assign cross_ errors. 
Schrage v. McCoy, 28 Ind. A.. 434, 63 
NE 50. 

[c] An assumed interest by an 
appellee in maintaining the decree 
appealed from gives him no right to 
assign error for dismissing his cross 
bill, from which dismissal no one has 


appealed. Vanderpoel v. Knight, 102 
Tll. A. 596. 
[d] Waiver of assignment.— 


Where appellee preceded a cross as- 
signment of error by a request that 
the court consider the same in case, 
for any reason, it should remand the 
case for a new trial, such statement 
constituted a waiver of the assign- 
ment in case the cause was not re- 
manded. Houston Ice, ete. Co. v. 
Nicolini, (Tex. Civ. A.) 96 SW 84. 
[e] Exercising option.—It has 
been held optional with the appellee 
whether he will assign cross errors 
or prosecute a writ of error, but hav- 
ing assigned cross errors he may not 
afterward sue out a writ of error on 
the same matter. Wiggins Ferry Co. 
v. Peo., 101 Ill. 446; Page v. Peo., 
99 Ill. 418; Smith v. Wright, 71 Ill. 


167. 
59. Feder v. Field, 117 Ind. 386, 


eating the rights of himself and his eodefendants 
without so doing.® 


So it has been held that cross 


20 NE 129 [foll San Pedro, ete., R. 
Co. v. Salt Lake City Bd. of Educa- 
tion, 35 Utah 13, 99 P 263]. 

60. Feder v. Field, 117 Ind. 386, 
387, 20 NE 129 (where it was further 
said: “Under its operation one ap- 
peal brings to the appellate court 
the entire controversy. By the one 
appeal as much can be accomplished 
as by two distinct appeals. If sepa- 
rate appeals are taken, then the only 
method of avoiding confusion would 
be to consolidate the cases, and this, 
while it would accomplish no more 
than a Single appeal, would greatly 
increase the record and augment the 
costs’). 

61. Walker v. Pritchard, 121 I). 
221, 12 NE 336; Centralia v. Norton, 
140 Ill. A. 54; Harding v. Helmer, 86 
Til. A. 190 [aff 193 Tll. 109, 61 NE 
838]; Robbins v. J. W. Butler Paper 
Co“vivss) Wl PAl 642s. [rev s-on “other 
grounds 151 Til. 588, 38 NE 153]; 
Windfall City v. New Castle First 
Nat. Bank, (Ind,) 87 NE 984; Feder v. 
Field, 117 Ind. 386, 20 NE 129; Gil- 
mer v. Veatch, 102 Tex. 384, 117 SW 
430; Stevens v. Germania L. Ins. Co., 
26 Tex. Civ. Ai 156, 62:SW 824. 

62. Laucheimer v. Coop, 99 Tex. 
386, 89 SW 1061, 90 SW 1098; Black- 
well v. Farmers’, etc., Nat. Bank, 97 
Tex. 445, 79 SW 518; Anderson v. 
Silliman, 92 Tex. 560, 50 SW 576; 
Missouri Pae. R. Co. v. Cheek, (Tex. 
Civ. A.) 159 SW 427 (holding that, 
where a codefendant unsuccessfully 
attempted to appeal in forma pau- 
peris, it was before the court of civil 
appeals aS an appellee only, and 
could not thereafter assign cross er- 
rors against. its coappellee under 
Dist. Ct. Rule No. 101 [142 SW xxiv] 
which permits cross assignments of 
error only against an appellant); 
Western Nat. Bank v. White, (Tex: 
Civ. A.) 131 SW 828; Veatch v. Gil- 
mer, (Tex. Civ. A.) 111 SW 746; Hous- 
ton Ice, etc., Co. v. Nicolini, (Tex. 
Civ. A.) 96 SW 84; Gillespie v. Craw- 
ford, (Tex. Civ. A.) 42 SW 621; De la 
Vega v. League, 2 Tex. Civ. A. 252, 
21 SW 565; San Pedro, ete., R. Co. v. 
Salt Lake City Bd. of Education, 35 
Utah 13, 99 P 263. 

In support of this proposition 
it was said: “If codefendants desire 
relief as against each other they 
must in any court present their 
claims by cross-complaints. In case 
they seek such relief in the appellate 
court, there is no good reason why 
they should not present their mat- 
ters on a cross-appeal, and not com- 
pare the appeal which relates only 
to the parties in their capacity as 
appellants or appellees.” San Pedro, 
etc., R. Co. v. Salt Lake City Bd. of 
Education, 35 Utah 13, 20, 99 P 263. 

[b] Thus where two independent 

actions between the same parties and 
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errors cannot be assigned as to a part of the decree 
not brought up by the appeal or writ of error,®* 
although this latter proposition has been squarely 
denied on the theory that an appeal when allowed 
brings the entire record before the court.®* 


growing out of the same transaction, 
one for breach of an alleged trust 
agreement and for enforcement of the 
same, and the other for breach of 
warranty of title, were consolidated, 
the judgment therein was severable, 
if two distinct judgments were not in 
fact rendered; and where a party ag- 
grieved by the judgment as to the 
trust agreement appeals therefrom, 
but not as to the judgment as to the 
breach of warranty, which was in 
her favor, the court cannot review 
the latter judgment on cross assign- 
ments of error by the adverse party 
who did not appeal therefrom. Fos- 
ter v. Ross, 33 Tex. Civ. A. 615, 77 
Sw 990. 

63. Oliver v. Wilhite, 201 Ill. 552, 
66 NE 837; Walker v. Pritchard, 121 
Ill. 221, 12 NE 336; Aster v. Ralston, 
79 Dil. VAy 1945) Harding, iv. Helmer; 
86 Tll. A. 190 [aff 193 Ill. 109, 61 NE 
838]; Dent v. Pickens, 65 W. Va. 340, 
64 SE 258 (holding that when, on 
petition for an appeal from and su- 
persedeas to a decree, a partial appeal 
only is allowed, involving certain 
sums required to be paid by defend- 
ant to plaintiff, and the court has 
erroneously allowed defendant to ap- 
ply to his own use another sum of 
the same fund, such error cannot be 
corrected on a cross assignment by 
plaintiff on the hearing of the partial 
appeal, but will be corrected only on 
an independent appeal); Allen v. Max- 
well, 56 W. Va. 227, 49 SH 242. 

. 64 Gaines v. Merryman, 95 Va. 
660, 29 SE 738. 

65. Ala.—Pollak v. Stouts Moun- 
tain Coal, ete., Co., 184 Ala. 331, 63 S 
531; Long v. Campbell, 133 Ala.. 353, 
32 S 591; Barr v. Weaver, 132 Ala. 
212, 31 S 488; Andrews v. Hobson, 
23 Ala. 219. 

Ariz.—Arizona, etc., R. Co. v. Ne- 
Vitt, 8 Ariz, 56) 68 P7550. 

Colo.—Kindel v. Colorado, etce., R. 
Go: 7. Colo. 15,139" P: 1105 Meekersv: 
Post Printing, ete., Co., 55 Colo. 355, 
135 P 457; Cavanaugh v. Patterson, 
41 Colo. 158, 91 P 1117; Rio Grande 
So. R. Co. v. Colorado Fuel, etc., Co., 
41 Colo. 3, 91 P1114; O’Mara v. New- 
comb, 38 Colo. 275, 88 P 167; American 
Bonding, ete., Co. v. Burke, 36 Colo. 


49, 85 P 692; Bessemer Irr.- Ditch 
Gow v= Woolley; <32 (Colo. 437, 16742. 
1053, 105 AmSR 91. 


Fla.—Gay v. Whidden, 64 Fla. 295, 
59 S 896; Morgan v. Jones, 52 Fla. 
543, 42 S 242. 

Til.—Kuh v. O’Reilly, 261 111. 437, 
104 NE 5, 51 LRANS 420; Hillsboro v. 
Grassel, 249 Ill. 190, 94 NE 48; Meyer 
v. Meyer, 247 Ill. 535, 93 NE 341; Ger- 
man Hvangelical Lutheran Trinity 
Cong., ete. v. Deutsche Evangelisch 
Lutherische Dreicinigkeits Gemeinde, 
etc., 246 Ill. 328, 92 NE 868; Peo. v. 
Sholem, 238 Ill. 203, 87 NE 390; Jones 
v., Abbott, —235 -Il- #220, 85 NE. 2793 
Expanded Metal Fireproofing Co. v. 
Boyce, 233 Ill. 284, 84 NE 275; Peo. v. 
Kankakee, etc., R. Co., 231. Ill. 109, 
83 NE 115; Street v. Thompson, 229 
Ill. 613, 82 NE 367; Haigh v. Carroll, 
209 Ill. 576, 71 NE 317; Chicago, etc., 
R. Co. v. Guthrie, 192 Ill. 579, 61 NE 
658; Binns v. La Forge, 191 Ill. 598, 
61 NE 382; Chicago Sanitary Dist. v. 
Adam, 179 Til. 406, 53 NE 743; Slocum 
v. Hagaman, 176 Ill. 533, 52 NE 332; 
Long v. Hess, 154 Ill. 482, 40 NE 335, 
45 AmSR 1438, 27 LRA 791; Gage v. 


Davis,; 129 9911.) 2863 210 NEY 788, 16 
AmSR 260; St. Louis Bridge Co. v. 
Peo., 128 Ill. 422,°21° NE 428; St. 


Louis Bridge, ete., R. Co. v. Peo., 127 
Tll. 627, 21 NE 348; Steele v. Grand 
Trunk Junction (Ri:Co.,/ 125. 211.5385} 
17 NE 751; Dickson v. Chicago, etc., 
R. Co., 81 Ill. 215; Peo. v. Brislin,; 80 
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Tll. 423; Pollard v. King, 63 [Tll. 36; 
Johnston v. Maples, 49 Ill. 101; Phe- 
nix v. Wilson, 179 Ill. A. 443; Healy 
v. Defiance City Bank, 160 Ill. A. 
628; Healy v. Smith, 160 Ill. A. 627; 
Ziehme v. Metz, 157 Ill. A. 5438; Carr 
Vo Ue Sa Sllicai@o:, Loo alll mero els 
Peo. v. Sterne, 119 Ill. A. 466; Gard- 
ner-Wilmington Coal Co. v. Knott, 115 
Ill. A. 515; Parker v. Supreme Lodge 
K. P., 115 Ill. A. 501; Kuhn v. Illinois 
Cent. (RCo. 4410 DAs 323) «Sinaith, 
v. Rountree, 85 Ill. A. 161 [aff 185 
Till. 219, 56 NE 1130]; Kirkwood v. 
Kidwell, 72 Ill. A. 492; Cox v. Mc- 
Guire, 26 Ill. A. 319 [aff 124 Ill. 642, 
17 NE 63]; Battenhausen v. Bullock, 
Sods Ax sila: 

Ind.—Evansville, ete, R. Co. v. 
Mosier, 114 Ind. 447, 17 NE 109; 
Walls v. Baird, 91 Ind. 429; Hayes v. 
Burkam, 51 Ind. 130; State v. Carey, 
44 Ind. A. 659, 84 NE 761, 87 NE 
670; U. S. Express Co. v. Joyce, 72 
NE 865 [aff 76 NE 1117 mem]; U. S. 
Express Co. ‘v.. Joyce, 36° Ind. 7A. 1, 
69 NE 1015; Farmers’ Bank v. Orr, 
25) Ind: <A. (71, 55. ONB'35: 

Iowa.—Marshalltown First Nat. 
Bank v. Wright, 84 Iowa 728, 48 NW 
91, 50 NW~ 23. 

Kan.—Hanna v. Barrett, 39 Kan. 
446, 18 P 497. 

Ky.—American Cent. Ins. Co. v. 
Leake, 104 SW 373, 31 KyL 1016. 

Nebr.—Meade Plumbing, etec., Co. v. 
Irwin, 77 Nebr. 385, 109 NW 391. 

N. M.—Neher v. Armijo, 11 N. M. 
Gian 66) PVSL: 

Pa.—Keller v. Scranton, 200 Pa. 130, 
49 A 781, 86 AmSR 708. 

Tex.—Tarrant County v. Rogers, 
104 Tex. 224, 135 SW-110, 136 SW 
255; Blum v. Moore, 91 Tex. 273, 42 
SW 856 [aff (Civ. A.) 40 SW 511]; 
Gulf Refining Co. v. Pagach, (Civ. A.) 
146 SW 719; Cameron yv. Cuffie, (Civ. 
A.) 144 SW 1024; Ft. Worth Light, 
ete., .Co: ws Moore; (55 .DexeiGiva sAe 
157, 118 SW 831; Burns v. Falls, 23 
Tex. Civ. A. 386, 56 SW 576; Gillespie 
Ven:Crawtord,” (Givi. Ay) 42. Siwer62h; 
Vig pereon v. Jones, (Civ. A.) 40 SW 

Utah.—Le Vine v. Whitehouse, 37 
Utah 260, 109 P 2, AnnCas1912C 407; 
Sandberg v. Victor Gold, ete., Min. 
Co., 24 Utah 1, 66 P 360. 

[a] Applications of rule.—(1) In 
applying the rule stated it has been 
held that an assignment of cross er- 
rors is essential to a review on ap- 
peal by plaintiff of a decision of a 
motion by defendant to suppress a 
deposition (Long v. Hess, 154 Ill. 482, 
40 NE 335, 45 AmSR 143, 27 LRA 
791); (2) or the refusal of the court 
to allow interest (Tanguary v. Bash- 
or, 42 Colo. 231,94 P 22); (3) to ques- 
tion an allowance to appellant for 
attorney’s fees (Moore v. Blum, (Tex. 
Civ. A.) 40 SW 511); (4) to raise the 
question whether the case should 
have been tried on a theory different 
than the one on which it was tried 
(Sauter v. Anderson, 110 Ill. A. 574); 
(5) that payment was voluntary, in 
an action to recover an overcharge 
of freight (Kindel v. Colorado, etce., 
RiwoycbiTtiCoro: sleek 3O uae T1a00'5))s aaa) 
to question a ruling of the court as 
to the sufficiency of the complaint 
(Anderson Bldg.,. etce., Assoc. v. 
Thompson, 88 Ind. 405; Dieckman v. 
Louisville, ete., Tract. Co., 46 Ind. A. 
11, 89 NE 909; Farmers’ Bank v. Orr, 
25 Ind. A. 71, 55 NE 35); (7) or of an 
answer (Farmers’ Bank v. Orr, 25 
Ind: A. 71, 53 NE 35); (8): or a para- 
graph of an answer (McCoy vy. Lock- 
wood, 71 Ind. 319); (9) to question 
the action of the court in permitting 
the common counts to be filed as an 
amendment to the declaration, or of 


a 
u 
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[§ 1568] 2. Necessity for Assigning. The gen- 
eral rule is well settled that errors operating against 
appellee or defendant in error will not be con- 
sidered unless duly assigned.®® 
appellee’s bill of exceptions is otherwise properly 


This is so, although 


its refusal to strike them from the 
files (Pierson v. Linn, 101 Ill. A. 624); 
(10) or in striking out appellee’s plea 
in reconvention on exception (Mit- 
chell v. Rushing, 55 Tex. Civ. A. 281, 
118 SW 582); (11) or in overruling 
special exceptions to a plea in recon- 
vention (Hanson v. Center First Nat. 
Bank, (Tex. Civ. A.) 128 SW 1147); 
(12) or in-holding that. part of a 
claim was barred by the statute of 
limitations (Chicago v. Chicago, ete., ~ 
R..Co., 261 Ill. 478, 104 NE 240 [aff 
177 Tll. A. 444]); (18) or to raise the 
question that the statute of limita- 
tions had run against the whole 
claim (Tanton v. Boomgaarden, 89 
Ill. A..500); (14) to question the de- 
nial of a motion to strike a portion 
of the bill of exceptions (Finch v. 
Zenith Furnace Co., 245 Ill. 586, 92 
NE 521); (15) or the action of the 
court in overruling certain grounds 
on which an injunction was asked 
(Roemer v. Traylor, (Tex. Civ. A.) 
128 SW 685); (16) or in refusing 
to quash an attachment on a desig- 
nated ground (Norvell-Shapleigh 
Hardware Co. v. Hall Novelty, etc., 
Works, (Tex. Civ. A.) 91 SW 1092); 
(17) to raise the question whether 
the recovery is as large as it ought 
to be (Smith v. Rountree, 85 Ill. A. 
161 [aff 185 Ill. 219, 56 NE 1130]; 
Tarrant County v. Rogers, 104 Tex. 
224, 1385 SW 110, 136 SW 255. See 
also Taylor v. Colorado Iron Works, 
33 Colo. 179, 80 P 129, holding that, 
where, in an action against T and A 
for a lien, plaintiff has a personal 
judgment against A, which is made 
a lien on the interest of A in the 
property, but. appeals from the part 
denying it a lien on the interest of 
T, the latter, desiring a review of 
the amount of the recovery, should 
assign cross errors, and ask that, in 
case of a reversal, the case shall be 
remanded for new trial); (18) to 
raise the objection that the court 
erred in reducing the amount found 
due appellee by the master (Kirk- 
wood v. Kidwell, 72 Ill. A. 492); (19). 
to question the correctness of an al- 
lowance to executors of over six hun- 
dred dollars for attorney’s fees for 
services rendered in the settlement 
of the estate, exclusive of one thou- 
sand dollars for attorney’s fees in a 
chancery suit to construe the will 
(Giger v. Bishop, 231 Ill. 472, 83 NE 
289); (20) to question the action off 
the court below in ordering its record 
to be amended so as to show the en= 
tering of the bill of exceptions within 
the statutory time (Adler v. Sewell, 
29 Ind. 598); (21) to question the 
action of the court in admitting cer- 
tain evidence (Forcum v. Brown, 251 
Ill. 301, 96 NE 259; Stowell v. Spen- 
cer, 190 Ill. 453, 60 NE 800; Evans- 


‘ville, etc., R. Co. v. Mosier, 114 Ind: 


447, 17 NE 109); (22) or in excluding 
evidence (Webster v. Kautz, 22 Colo. 
A. 111, 123 P 139; Tripoli Sav. Bank 
v. Schnadt, 135 Ill. A. 373); (28) im 
giving ‘certain instructions (Chicago, 
ete., R. Co. v. Heerey, 203 Ill. 492, 68 
NE 74); (24) or in refusing to give 
an instruction (Union Nat. Bank v. 
Griswold, 141 Ill. A. 464); (25) in 
overruling exceptions to findings 
Gay v. Kohlsaat, 223 111.-260, 79 NE 
77 [aff 126 Tll. A. 4]); (26) in ruling 
on a rejoinder filed by appellee to a 
replication to his adversary’s plea 
(Consolidated Coal Co. v. Peers, 97 
Tll. A. 188 [aff 205 Ill. 531, 68 NB 
1065]; (27) to question the action of 
an intermediate reviewing court in” 
overruling appellee’s motion to strike 
from the record the paper purporting 
to be a bill of exceptions (Steele v. 
Grand Trunk Junction R. Co., 125 


— 


For later cases, developments anc changes in the law see cumulative Annotations, same title, page and note number. 
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in the record,®* and although eross errors not as- 
signed are argued ®7 or discussed in the brief.68 By 
failing to assign eross errors appellee or defendant 
in error is estopped from complaining thereof.®® 
And it has been held that: rulings to which appellee 
has assigned no cross error in thé supreme court 
will not be reviewed on his complaint even though 
he has assigned cross errors in a court of inter- 


mediate appellate jurisdiction.” 
Limitations and exceptions.™ 


rule is not of universal application. 
held that the rule does not apply where appellee 
is entitled to a judgment on the face of the rec- 
ord,’? or where an appellee has shown himself on 
the whole case entitled to an instructed verdict 
So it has been held that where 
defendant appeals from a judgment against him on 
sustaining a demurrer to his amended plea in abate- 


which was denied.7? 


ment, plaintiff, without assigning 
entitled to raise the question that 


Tll. 385, 17 NE 483); (28) and where 
a finding in an action to enforce a 
mechanic’s lien reciting that the 
premises were homestead, and that 
there was no lien, was not assailed 
by a cross assignment of error, it will 
be treated as true on appeal (Muller 
v. McLaughlin, 87 Tex. Civ. A. 449, 


84 SW 687). 
[b] The Louisiana doctrine.—(1) 
Under the Louisiana statute an 


amendment of the judgment must be 
prayed for in the answer to the ap- 
peal, otherwise error therein will not 
be corrected. Talle v. De Monas- 
terio,-48 sia. Ann. 1232, 20° S 6875 
Morris v. Cain, 39 La. Ann. 712, 1 S 
797, 2 S 418; Jamison v. Barelli, 20 
La. Ann. 452; Michel v. Beale, 10 
La. Ann. 352; Hiligsberg’s Succ., 1 
La. Ann. 340. (2) This rule is not 
satisfied by filing a brief or argu- 
ment in which such relief is asked. 
Hood v. Knox, 8 La. Ann. 73; De 
Coux’s Suce., 5 La. Ann. 140. 

[c] In Mississippi it has been 
held that while appellant is restricted 
to an examination of the errors con- 
tained in his assignment of errors, 
“no such restriction rests upon an 
appellee; the distinction being ‘be- 
tween a party seeking to reverse a 
judgment, and a party resisting the 
attempt.’ ”’ 'Vazoo, Meteh’ RR. y Carey: 
Adams, 81 Miss. 90, 109, 32 S 9387. 

{d] In Wyoming ‘a defendant in 
error has always been accorded the 
right, without assigning cross error” 
to direct the attention of the court 
“to different parts of the record pre- 
sented for review to show that an 
alleged error was not prejudicial. 
All parts of the record so presented 
are accessible for that pur- 
pose. When the complete record is 
before the court the justice 
of the rule is apparent. It is not 
within the power of the plaintiff in 
error to open the record at certain 
places to sustain his contention and 
close the balance to the defendant in 
error. The entire record was in the 
court for the benefit of the parties 
and the court.” Pardee v. Kuster, 15 
Wyo. 368, 384, 89 P 572, 91 P 836. 

fe] In West Virginia it is held 
that an appeal brings up the entire 
record, and that any error to the prej- 
udice of an appellee not appealing or 
cross assigning error may be re- 
viewed, although his right does not 
depend on the same errors assigned 
by the appellant, and is even separate 
from or hostile to it, if justice re- 
quires such correction or reversal. 
Weekly v. Hardesty, 48 W. Va. 39, 
35 SE 880; Morgan y. Ohio River R. 
Co., 39 W. Va. 17, 19 SE 588; Ander- 
son v. Snyder, 21 W. Va. 632. 

66. State v. Wabash Paper Co., 21 
Ind. A. 167, 48 NE 653, 51 NE 949. 
To same effect Nutter v. Junction R. 


Nevertheless the 


4 te 


APPEAL AND ERROR 


ments of error 


[3C.J3.] 1405 


in granting leave to amend the plea.7* 

[§ 1569] 3. Form and Requisites—a. In General. 
The rules governing direct assignments of error in 
the matter of form and requisites 7° apply as well to 
cross assignments of error.7é 

[§ 1570] b. Attaching to Record. Cross assign- 


not filed in accordance with the 


rules will not be considered. If the rules require 


that all assignments of cross error must be written 


It has been 
sidered.** 


cause.§ 


[§ 1571] 
the-trial court, 
cross errors, is 
the court erred 


Co., 18 Ind. 479; White v. Allen, 9 
Ind. 561. 
67. Lincoln First Nat. Bank v. 


Sandmeyer, 164 Ill. A. 98. 

68. Ralston v. Skerrett, (Tex.) 17 
SW 238. F ; 

69. Slocum v. Hagaman, 176 IIl. 
Didey D2 INE B38ei2) 
Kohlsaat, 223 Ill. 260, 79 NE 77 (hold- 
ing that, by failing to assign cross 
errors, an appellee acquiesces in the 
findings of the decree in question). 

70. Gardner v. Bunn, (Ill.) 21 NE 
614; Hurd vy. Ascherman, 117 Ill. 501, 
6 NE 160. 

71. Want of jurisdiction of appel- 
late court noticed without assign- 
ment see supra § 1483. 

[a] It has been held in Illinois 
that, where an appeal is taken from a 
decree in chancery, it is not necessary, 
in order to bring the whole case be- 
fore the court, that cross errors shall 
be assigned, but that in such case the 
reviewing court will look into the 
whole record and consider it upon its 
merits without the assignment of 
cross errors. Carter v. Moses, 40 Ill. 
55; Allegretti Chocolate Cream Co. v. 
Rubel, 86 Ill. A. 604. 

_ [b] Construction of will.—Where, 
in a suit for the construction of a 
will containing a gift to trustees to 
establish, in connection with a li- 
brary association, an art gallery, the 
circuit court held that a trust fund 
should be turned over to the trustees 
for the association named, and it was 
assigned that the court erred in so 
holding, the appellate court was au- 
thorized to pass on the question 
whether the circuit court had prop- 
erly disposed of the fund, and, on 
determining that the circuit court 
erred in decreeing that the fund 
should be held by the trustees for the 
benefit of the association, had the 
right, although no cross assignments 
of error were filed, to determine what 
disposition the circuit court should 
make of the fund, otherwise the bill 
for a construction of the will would 
wholly fail. Mason y. Bloomington 


Ty Assoc., 287 Ill. 442, 86 NE 
72. Voorhees v. Arnold, 108 Iowa 


77, 78 NW 795; Marshalltown First 
Nat. Bank v. Wright, 84 Iowa 728, 
48 NW 91, 50 NW 23. 

73. Gilleau v. Witherspoon, (Tex. 
Civ. A.) 121 SW 909. 

74 Spencer v. Adtna Indemn. Co., 
231 Ill. 82, 83 NE 102, 12 AnnCas 323. 


75. See supra § 1496 et seq. 
76. Oden v. Barber, (Tex. Civ. A.) 
126 SW 676 [rev on other grounds 


103 Tex. 449, 129 SW 602] (holding 
that, where appellee’s brief contained 
what purported to be cross assign- 
ments of- error, but no one of them 
was submitted as a proposition, nor 
was either followed by a proposition 


c. Filing Copy in Court Below. 
rule requires the assignment of errors to be filed in 


ment will not be considered.” 
has no application where the errors complained of 


And see Gay vv. 


upon or attached to the record the rule must be ~ 
complied with or the assignment will not be con- 
The rule is not complied with by filing 
an assignment of errors upon a separate piece of 
paper and filmg it among other papers in the 


If the 


and this is not done, the assign- 
However, this rule 


or a statement or citation of author- 

ity, the assignments must be disre- 
garded on appeal); McCormick v. Jes- 
ter, 53 Tex. Civ. A. 306, 115 SW 278 

(holding that, where a cross assign= 
ment of error is general and involves 
several distinct propositions, and is 
not followed by appropriate proposi- 
tions with statements from the rec- 
ord supporting the same, the assign- 
ment will not be considered on ap- 
peal); Yarborough v. Whitman, 50 Tex. 
Civ. A. 391, 110 SW 471 (holding that ~ 
a cross assignment of error by cer- 

tain defendants in trespass to try 

title, alleging merely that the court 

erred in rendering judgment for them 

for only fifty-three acres, when they 

were entitled to a judgment for more 

than that, is too general). 

[a] Cross assignments not made 
in accordance with the rules will not 
be regarded. Ketchum v. Creagh, 
53 Ala. 224. 

{b] Signature.—The cross assign- 
ment of errors is a pleading and it 
must be signed by appellee or his 
attorney. If not so signed a motion 
to strike it out will be sustained. 
Smith v. Williams, 29 Ind. A. 336,. 
63 NE 318. 

77. Schaeffer v. Burnett, 217 Ill. 
84, 75 NE 440; Henderson v. Hatter- 
man, 146 Ill. 555, 34 NE 1041; St. 
Louis Bridge Co. v. Peo., 128 Ill. 422, 
21 NE 428; Orr v. Wahlfeld Mfg. Co., 
179 Ill. A. 235; Harding v. Helmer, 
86 Ill. A. 190 [aff 193 Ill. 109, 61 NE 
838]; Dutton v. Dutton, 30 Ind. 452. 

78. Gage v. Brown, 125 Ill. 522, 
17 NE 754; Benneson v. Savage, 119: 
Ill. 135, 11 NE 66; Ditch v. Sennott, 
116 Ill. 288, 5 NE 395. 

79. Guaranty State Bank v. Hull, 
(Tex. Civ. A.) 165 SW 104; League v. 
Scott, (Tex. Civ. A.) 156 SW 1129; 
Gray v. Altman, (Tex. Civ. A.) 149 
SW 760; Wilson v. Brown, (Tex. Civ. 
A.) 145 SW 639; Lippincott v. Tay- 
lor, (Tex. Civ. A.) 135 SW 1070; Ca= 
ples v. Port Huron Engine, etc., Co., 
(Tex. Civ.-A.) 131 SW 303; Texar- 
kana, etc., R. Co. v. Sabine Tram Co., 
(Tex. 'Civ. A.) 129 SW 198; Lufkin 
Land, ete., Co. v. Noble, (Tex. Civ. 
A.) 127 SW 1093;, O’Neil. v. Sun Co., 
(Tex. Civ. A.) 123 SW 172; Farris v. 
Gilder, (Tex. Civ: A.) 115 SW 645; 
Storms v. Mundy, 46 Tex. Civ. A. 88, 
101 SW 258; Williams v. Smith, (Tex. 
Civ. A.) 98 SW 916; Austin v. Cahill, 
(Tex. Civ. A.) 88 SW 5386; Altgelt v. 
Elmendorf, (Tex. Civ. A.) 86 SW 41; 
Scott v. Marlin, 25 Tex. Civ. A. 353, 
60 SW 969; Morrow v. Terrell, 21 Tex. 
Civ. A. 28, 50 SW 734; Lincoln v. Hol- 
lenbach, (Tex. Civ. A.) 49 SW 686; 
Patterson v. Seeton, 19 Tex. Civ. A. 
430, 47 SW 732; Smith Table Co. v. 
Madsen, 30 Utah 297, 300, 84 P 885 
[quot Cyc]. 
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are fundamental. Such errors may be considered, 
although the rule as to filing assignments of cross 
errors is not followed.*° 

[§ 1572] d. Names of Parties. It has been held 
that an assignment of cross errors need not give the 
names of the parties as required by rule of court 
on an assignment of error.*t 

[§ 1573] e. Notice. In the absence of a rule re- 
quiring it, the appellee, on assigning cross errors, 
need not give notice to appellants who are acting 
parties; but notice must be given to persons who do 
not join in the appeal or who are in court merely 
upon notice from appellant.8* It has been held, 
however, that if they voluntarily join in error the 
notice will be waived.** 

[§ 1574] f. Leave to File. If, under the stat- 
utes, a petition in error may be filed without leave 
of court, the same rule is applicable in the case 
of a cross petition.** 

[§ 1575] g. Time of Filing. If the assignment 
of errors is not filed within the time required by 
statute or rule of court, it will not be considered,*° 
and the same is the case when it does not appear 
when the assignment of errors was filed.®® 

[§ 1576] h. Necessity for Redocketing. The as- 
signment of cross errors does not require a redocket- 
ing, as that does not change the title of the case or 
require a new record.*7 

[§ 1577] 4. Scope and Effect—a. In General. 
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Like the assignment of errors the assignment of 
cross errors is the pleading of the party and. sets 
forth the grounds on which the appellee or defend- 
ant in error seeks a reversal of the judgment or 
decree and its purpose, when used as a substitute 
for an appeal or writ of error, is to enable the 
court to decide the controversy, without necessi- 
tating a separate appeal or writ of error.8® By 
assigning cross errors the appellee may secure af- 


firmative. relief ;°° but his failure to do so will not — 


preclude the court from examining the evidence 
introduced by him to defeat appellant’s claim.%? 
Assigning cross errors does not amount to a waiver 
of the want of an assignment of errors.®+ 

[§ 1578] b. Effect of Right to Dismiss Appeal. 
Filing cross errors is not a waiver by appellee of 
his right to have the appeal dismissed because the 
assignment of error and schedule or transcript were 
not filed within the time prescribed by statute.®?. 

[§ 1579] c. Effect of Dismissal of Appeal. The 
dismissal of an appeal by an appellant does not. 
carry the case so far as it is affected by an assign- 
ment of cross errors.°* 

[§ 1580] d. Effect of Overruling Assignment on 
Right to Writ of Error. If an appellee assigns cer- 
tain matter by way of eross error, and the same is 
decided against him, he will be precluded from 
prosecuting a writ of error assigning a same. 
matter as error.®* 


XI. BRIEFS. 


[By Witu1am A. Marin] 


[§ 1581] A. Definition and Object. A brief is 
a written or printed document, prepared by coun- 
sel to serve as the basis of an argument upon a 
cause in an appellate court, furnished for the in- 


formation of the court and opposing counsel, and 
embodying the points of law which the counsel de- 
sires to establish, together with the arguments and 
authorities upon which he bases his contention. 


the trial court, indorsed on appellee’s 
prief, that a cross assignment of er- 
ror therein set forth was filed in the 
court below complies with the rule 
requiring such cross assignments of 
error to be filed. Burns v. Falls, 23 
Tex. Civ. A. 386, 56 SW 536. 

g0. Farenthold v. Tell, 52 Tex. Civ. 
A:°110, 113 SW 635 (failure of com- 
plaint to state cause of action). 

81. State v. Jeffersonville First 
Nat. Bank, 89 Ind. 302; Nichol v. 
Henry, 89 Ind. 54; Busenbark v. Cle- 
ments, 22 Ind. A. 557, 58 NE 665. 

82, Feder v. Field, 117 Ind. 386, 
20 NE 129. But see Carrico v. Brom- 
mell, 4 KyL 859 (where it was held 
that, after submission of the case, 
notice must be given of a motion to 
file cross errors on the cross appeal 
and the notice must state the grounds 
of the motion). And compare San 
Pedro, etc., R. Co. v. Salt Lake City 
Bd. of Education, 35 Utah 13, 99 P 
263 (holding that all who are affected 
by cross errors assigned must be 
served with them so they may answer 
them, although some of such parties 
may not join in the appeal). 

83. Smith v. Wright, 71 Ill. 167. 

84. Bundy v. Ophir Iron Co., 35 
Oh. St. 80; Shunk v. Galion First Nat. 
Bank, 22 Oh. St. 508, 10 AmR 762. 

85. St. Louis Bridge Co. v. Peo., 
128 Ill. 422, 21 NE 428; Cohoon v. 
Fisher, 146 Ind. 5838, 44 NE 664, 45 
NE 787, 36 LRA 193; Bradley v. 
Whicker, 23 Ind. A. 380, 55 NE 490; 
McCormack v. Showalter, 11 Ind. A. 
98, 38 NE 875; Peterson v. Western 
Union Tel. Co., (Ind. A.) 36 NE 926; 
Leavenworth Lodge No. 2, ete. v. By- 
ers, 54 Kan. 323, 38 P 261; Nebraska 
Hardware Co. v. Humphrey Hardware 
Co., 81 Nebr. 693, 116 NW 659. 

[a] In Idaho it is held that, where 
a respondent has properly saved ex- 
ceptions, and is in a position to pre- 


sent cross assignments of error, such 
assignments must be presented with- 
in the time allowed for presenting 
amendments to a statement on mo- 
tion for a new trial. Gordon v. Lemp, 
7 Ida. 677, 65 P 444. e 

[b] In Yexas it is held that the 
court of civil appeals, after deciding 
a case on appeal, will not consider 
cross assignments of error not before 
it for consideration before its deci- 
sion was rendered. O’Neil v. Sun 
Co., (Civ. A.) 123 SW 172. 

86. Cohoon v. Fisher, 146 Ind. 583, 
44 NE 654, 45 NE 787, 36 LRA 193; 
Gray v. Altman, (Tex. Civ. A.) 149 
SW 760. 

[a] If no time for filing an as- 
signment of cross errors is provided 
by statute, the time governing the 
taking out of a writ of error is 
applicable, and, if not filed within 
that time, the assignment will not 
be noticed. Peak y. Bull; 8 B. Mon. 
(Ky.) 428. 

87. Smith v. Wright, 71 Ill. 167. 

{a] It is otherwise in North Caro- 
lina, where a transcript must be 
docketed by each party when both 
appeal. This requirement cannot be 
waived by agreement of parties. Tay- 
lor v. Colorado Iron Works, 33 Colo. 
179, 80 P 129; Jones v. Hoggard, 107 
N. C. 349, 12 SE 286; Perry v. Adams, 
96 N. C. 347, 2 SE 659. 

[b] Cross errors must be served 
on all parties who are affected by 
them. San Pedro, etc., R. Co. v. Salt 
Lake City Bd. of Education, 35 Utah 
13, 399 Ge S263. 

88. Pelouze v. Slaughter, 241 Tl. 
215, 89 NE 259. 

39. Patoka Tp. v. Hopkins, 131 
Ind. 142, 146, 30 NE 896, 31 AmSR 
417 (where it was said: “It is a 
mistake to suppose that an appellee 
who properly saves a question and 
duly presents it by the assignment 


of cross-errors is not entitled to af- 
firmative relief. An appellee may do 
more than save costs or prevent a re- 
versal by appropriately assigning 
cross-errors. He may in many in- 
stances accomplish as much by the 
assignment of cross-errors in a case | 
appealed by his adversary as by him- 
self prosecuting an appeal. Feder v. 
Field, 117 Ind. 386, 20 NE 129; John- 
son v. Culver, 116 Ind. 278, 19 NB 
129; Collins v. Davis, 32 Oh. St. 76; 
Shinkle v. Ripley First Nat. Bank, 
22 Oh. St. 516’). 

[a] Cross assignments of error 
which attack the maintenance of 
plaintifi’s action are maintainable. 
Murphey v. Brown, 12 Ariz. 268, 100 
P 801; Clark v. Liberty Min., etc., 
Co., 11 Ariz. 322, 94 P 1134; Arizona, 
ete, R. Cosiv Nevitt, 8 Ariz. 56, 68 

[b] When appellee does not as- 
sign cross errors he will not be en- 
titled to affirmative relief. Schmidt 
v. Densmore, 42 Mo. 225. 

90. Borden v. Croak, 131 Ill. 68, 
22 NE 793, 19 AmSR 23; Cowger v. 
Land, 112 Ind. 263, 12 NE 96. 

91. Wright v. ‘Woolfolk, 14 Bush 
(Ky.) 308. 

92. Wright v. Woolfolk, 14 Bush 
(Ky.) 308. 

93. Feder v. Field, 117 Ind. 386, 
20 NE 129; San Pedro, etc., R. Co. v. 
Salt Lake City Bd. of Education, 35 
Utah=13}) 99P 1263: 

94. Smith v. Wrient, 71 Til. 167. 

95. Black L. D. 155; Anonymous, 
40 Tll. 57. See also Anderson L. Di 
Bouvier L. D.; Haberlau v. Lake 
Shore; / ete, IR: Coi0573) Sie Ay 261 
Ferguson v. Union Nat. Bank, 23 Okl. 
37, 99 P 641; Elliott App. Proc. § 438. 

[a] Other definitions.— (1) ‘A 
brief is a written presentation of the 
questions involved in a forensic con- 
troversy and of the matters of fact 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1581-1583] 


The primary object of a brief is to convey informa- 
tion to the court,®® and to exclude irrelevant mat- 
ters from consideration.9? “‘Briefing a case,’’ it 
has been said, ‘‘necessarily involves the elemental 
idea of aiding an appellate court to determine con- 
troverted questions by presenting legal principles 
and citing authorities.’’ % 

[§ 1582] B. Necessity. The requirement that 
the parties to the cause shall file briefs is practi- 
cally universal,°® and cannot be waived by agree- 
ment of the parties.t Nor is it an excuse for not 
filing briefs that the assignments of error present 
fundamental errors.2, The requirement applies with 
equal force to both appellant or plaintiff in error and 
appellee or defendant in error. The former must file 
a brief to point out for the court and opposing coun- 
sel errors on which a reversal,is sought, and must 
support the specifications of error with reasons and 
the citation of authorities? On the other hand, 
counsel for appellee or defendant in error must file 
a brief maintaining the correctness of the proceed- 
ings and judgment of the trial court;* and when 
and of law which demand investiga- 
tion.” Brunson v. Hmerson, 34 Okl. 


211, 124 P 979. , (2),“A brief is sup- 


posed to be the vehicle of counsel to | 402, 49 NE 359. 


APPEAL AND ERROR 


Ala. A. 273, 64 S 510; Walls v. State, 
140 Ind. 16, 38 NE 177; Citizens’ St. 
R. Co. v. Union Trust Co., 19 Ind. A. 
And see supra § 1581; 


[aC] W407 


eross errors have been assigned they must be re- 
ferred to therein, or they will be considered to have 
been waived.®> However, it has been held that until 
appellant has substantially complied with the rules 
relating to briefs there is no occasion for appellee 
to submit a brief on the merits of the case,® and in 
any event the appellee is only required in his brief 
to meet the questions urged by appellant.’ Where 
a brief has been filed, it cannot be withdrawn with- 
out the consent of all the parties interested.® 

[§ 1583] C. Form and Requisites—1. In General. 
The form and substance of briefs are regulated 
entirely by statutes and rules of court,® framed - 
and adopted to facilitate business and insure its 
prompt and orderly disposition, a result in which the 
profession and those whom it represents are vitally 
interested.t° Ordinarily if there has been a sub- 
stantial compliance with the requirements of the 
statutes or rules of court in preparing the brief 
the appeal will not be dismissed, although the brief 
is not in strict accord therewith.11 An attempt in 
good faith and a substantial compliance with the 
Tp., 151 Ind. 36, 49 NE 1, 51 NE 
100; Martin v. Martin, 74 Ind. 207. 


(3) However, the court is not bound 
to do so. Indianapolis, ete., R. Co. v. 


convey to the court the essential 
facts of his client’s case, a statement 
of the questions of law involved, the 
law he would have applied, and the 
application he desires made of it by 
the court.’ Bell v. Germain, 12 Cal. 
Pero O gatos lO bs '630- 

{b] "he following writings are 
not briefs: (1) A writing which is 
merely a copy is a mere statement 
of the opinion of counsel. Haberlau 
v. Lake Shore, ete., R. Co., 73 Ill. A. 
261. (2) Nor is a writing which is 
merely a copy of the pleading in the 
record and which suggests no reason 
for reversal of the judgment, makes 
no argument, and cites no authority. 
McCann v. Rodifer, 90 Ind. 602. (3) 
And under a rule to the effect that the 
brief and the assignments of error 
shall concisely state the points of 
law and fact relied upon for a re- 
versal, without argument or elabora- 
tion, and with citation of the pages 
of the record and the authorities to 
support each point in one statement 
and at one place in the brief, and that 
an argument will not supply the 
place of a brief, a statement filed 
with a petition for certiorari, con- 
sisting of thirty-three typewritten 
pages, including a statement of the 
case, extracts from the testimony of 
witnesses, and an argument of coun- 
sel, with citations scattered through 
the whole petition, was not a brief, 
but an argument, so that the petition 
would be disallowed. Puryear v. 
Nashville, ete., R. Co., 127 Tenn. 133, 
153 SW 842. 

96. Brunson v. Emerson, 34 Okl. 
211, 124 P 979; Ferguson v. Union 
Nat. Bank, 23 Okl. 37, 99 P 641. 

97. Mt. Franklin Lime, etc., Co. v. 
May, (Tex. Civ. A.) 150 SW 756. 

98. Hartzler v. Metropolitan St. R. 
Co., 218 Mo. 562, 565, 117 SW 1124. 

99. Gillespie v. Chapline, 59 Fla. 
500, 52 S 722. And see statutes and 
rules of court of various states; and 
cases infra this and following sec- 
tions. 

1. Irwin v. Williams, 113 Ga. 187, 
88 SE 408; Irwin v. Atlanta, etc., R. 
Co., 113 Ga. 185, 38 SE 407; Disse v. 
Frank, 52 Mo. 551; Sharp v. Quincy, 
Ctcno mn: Cor, uto92 Mon Al 525, 123) SW 


507; Woodward v. Hodge, 24 Mo. A. 
677; Mister v. Corrigan, 17 Mo. A. 
510; State v. Burns, 14 Mo. A. 581. 


2. Bowman v. Hoffman, 28 Tex. 
eA Oly Ol SIV 6 Lb2: 

3. Central of Georgia R. Co. v. 
Campbell, 10 Ala. A. 288, 64 S 540; 


Birmingham R., etc., Co. v. Pratt, 10 | 


infra § 1583 et seq. 

[a] Exceptions to rule.—(1) Un- 
der a statute providing that, on ap- 
peal from an order granting a tem- 
porary injunction, appellant “may” 
file a brief in the court of civil ap- 
peals or supreme court, a filing of 
the brief is optional and not essential 
to the hearing of the appeal. Ft. 
Worth Impr. Dist. No. 1 v. Ft. Worth, 
(Tex.) 158 SW 164; Merrill v. Savage, 
49 Tex. Civ. A. 292, 109 SW 408. Con- 
tra Forty-Acre Spring Live Stock Co. 
v. West Texas Banking, etc., Co., 55 
Mex Civ JALS 116, ESE SWE (79.08) 62) 
The purpose of the statute, it is said, 
‘is to facilitate the prompt hearing 
of such appeals, and it is manifest 
from its provisions that it was the 
intention of the Legislature to relieve 
the proceeding from these formali- 
ties.” Ft. Worth Impr. Dist. No. 1 v. 
Ft. Worth, (Tex.) 158 SW 164, 167. 

{b] In North Carolina (1) filing 
briefs is still left optional with coun- 
sel. Supr. Ct. Rules No. 12. (2) 
But the court has said that a brief 
is always desirable. Alexander v. 
Alexander, 120 N. C. 472, 27 SH 121. 

[ec] In Michigan it has been held 
that the supreme court must sustain 
the judgment if no error occurred at 
the trial, although appellee’s brief 
contains no argument to support the 
trial court’s rulings on evidence and 
instructions. International Text-Book 
oe v. Marvin, 166 Mich. 660, 132 NW 
437. 

4 Gillespie v. Chapline, 59 Fla. 
500, 52 S 722; Mizell Live Stock Co. 
ve J. J. MceCaskell’ Coy 59) Fla. 322, 
51 S 547; Chamberlain v. Lesley, 39 


Fla. 452, 22 S 736. And see infra § 
1599. 
[a] In Indiana (1) it was held 


that, while an appellee is entitled 
to an affirmance of the judgment, 
unless some error in the trial or de- 
cision is pointed out by the appellant, 
yet it is the duty of the appellee to 
maintain the correctness of the pro- 
ceedings and the judgment of the 
trial court. Walls v. State, 140 Ind. 
16, 388 NE 177. (2) Nevertheless it 
was held that the court may search 
the record to discover the grounds 
upon which the judgment of the court 
below may be affirmed, although not 
pointed out by appellee in his brief 
or argument. Kraus v. Lehman, 170 
Ind. 408, 83 NE 714, 84 NE 769, 15 
AnnCas 849; State v. John, 170 Ind. 
233, 84 NE 1; Wilson v. State, 156 
Ind. 631, 59 NE 380, 60 NE 1086; 
Travelers’ Ins. Co. v. Prairie School 


Branson, 172 Ind. 383, 86 NE 834, 88 
NE 594, 19 AnnCas 935, 

[b] Under the rules of the su- 
preme court of Missouri (1) the ap- 
pellee is not bound to file a brief (De 
Paige v. Douglas, 234 Mo. 78, 136 
SW 345; Ray County Sav. Bank v. 
Hutton, 224 Mo. 42,.123 SW 47); (2) 
and in one of these cases it is said 
that since appellee need not submit 
briefs on appeal the form of his brief 
is immaterial so that the supreme 
court may consider it, although it 
commingles facts, points, and au- 
thorities in violation of the rules 
of court (Ray County Say. Bank v. 
Hutton, supra). (3) It was _ said, 
however, in DePaige v. Douglas, su- 
pra, that the practice of omitting to 
file a brief was not to be commended. 

5. Glenn v. Lake Brie, etc., R. Co.,. 
(Ind. A.) 73 NE 861; Willis v. Smith, 
72 Tex. 565, 10 SW 683. 

6. Lewis v. Michigan Stove Co., 
54 Ind. A. 1, 102 NE 391; Webster v. 
Bligh, 50 Ind. A. 56, 98 NE 73. 

7. -Stid. %. Missouri, Pace Rs ‘Co; 
236 Mo. 382, 1389 SW 172. 

8. Trouilly’s Succ., 52 La. Ann. 
276, 26 S 851. 

9. See infra §§ 1584-1599. 

10. Winkler v. Hawkes, 126 Iowa 
474, 102 NW 418. 

11. Ind.—Highlands v. Dallas, 165 
Ind. 710, 75 NE 824; Harmon v. Dal- 
las, 165 Ind. 710, 75 NE 824; Slocum 
v. Dallas, 165 Ind. 710, 75 ‘NE 823; 
Low v. Dallas, 165 Ind. 392, 75 NE 
822; Huber Mfg. Co. v. Wagner, 157 
Ind. .98, 78 NE 329; Cleveland, etce., 
R. Co. v. Means, (A.) 104 NE 785; 
Harmon v. Pohle, (A.) 103 NE 1087; 
Bishop v. Ross, (A.) 103 NE 505; 
Joseph BH. Lay Co. v. Mendenhall, 54 
Ind. A. 342; 102 NE 974; Pittsburgh, 
etc., R. Co. v. Broderick, "(A.) 102 NE 
887; Foote v. Foote, 53 Ind. A. 673; 
102 NE 393; Kirk v. Macy, 53 Ind. IX: 
17, 101 NE 108; Berkey v. Rensberger, 
49-Ind. A. 226, 96 NE 32; Indiana 
Union Tract. Co. v. Heller, 44 Ind. A. 
385, 89 NE 419; Grand Rapids, etc., 
Beer v. King, 41 Ind. A. 701, 83 NE 

Ilowa.—Melody v. Des Moines Union 
R. Co., 161 Towa 695, 141 NW 488; 
Schultz v. Ford, 133 Iowa 402, 109 
NW 614, 12 AnnCas 428; Thistle Coal 
Co. v. Rex Coal, etc., Co., 132 Iowa 
592, 109 NW 1094. 

Mo.—Wallace v. Libby, 231 Mo. 341,, 
132 SW 665; Robertson v. Robertson, 
178 Mo. A. 478, 163 SW 266. 

Or.—Payette First Nat. 
Miller, 48 Or. 587, 87 P 892. 
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rules relative to briefing will be sufficient;1? and 
on the other hand where there is a total or sub- 
stantial failure to comply with the requirements the 
practice is to dismiss the appeal,'* or affirm the 
And it has been held that the fact 
that a rule of court prescribes that a brief not con- 
forming therewith shall be returned to the clerk 
without filing does not prevent the court from dis- 
missing the appeal for such defect.1® 
held, however, that, notwithstanding the brief is so 
defective as to authorize a dismissal, the court may 
examine the case on the merits if it ean do so with- 


judgment.*4 


- out inconvenience.!® 


Entitling of brief. Although a brief is wrongly 


Wash.—Dunsmuir v. Port Angeles 


Gas, ete., Co. 24 Wash. 104, 63 P 
1095. 
12. Howard v. Adkins, 167 Ind. 


184, 78 NE 665; Geisendorff v. Cobbs, 
47 Ind. A. 573, 94 NE 236. 

13. Ind.—Perry, etc., Stone Co. v. 
Wilson, 160 Ind. 435, 67 NE 183; Cur- 
ry v. Evansville, (A.) 104 NE 978; 
Doehring v. Hollenbeck, (A.) 104 NIE 
770; Davis v. Broyles, (A.) 103 NE 
815; Chicago, etc., R. Co. v. Newkirk, 
48 Ind. A. 349, 93 NE 860. 

Kan.—Kansas Grain, ete. Co. v. 
Hartstein, 6 Kan. A. 864, 50 P 510; 
Aultman, etc., Co. v. Frazier, 5 Kan. 
AY) 202; 47° P 156: 

Mo.—Southwick v. Southwick, 99 
Mo. A. 156, 72 SW 477; Pruett v. 
Warren, 87 Mo. A. 566. 

Mont.—Alexander v. Great North- 
ern R. Co., 34 Mont. 433, 87° P 447; 
Conklin v. Cullen, 25 Mont. 30, 63 P 
686; Rehberg v. Greiser, 24 Mont. 487, 
62° P 820, 68 P 41; Smith v. Denniff, 
23 Mont. 65, 57 P 557, 50 LRA 737; 
Anderson y. Carlson, 23 Mont. 43, 57 
P1439 

Okl.—Williamson vy. Human, 40 Okl. 
199, 187 P 664; U. S.. Fidelity, -etc., 
Co. v. Overstreet, 38 Okl. 170, 132 P 
480; Indian Land, ete., Co. v. Wid- 
ner, 35 Okl. 652, 130 P 551; Williams 
v. Haycraft, 33 Okl. 697, 127 P 494; 
Lawless v. Pitchford, 33 Okl. 633, 126 
P 782; Reynolds v. Phipps, 31 Okl. 
788, 123 P 1125; Roof v. Franks, 26 
Okl. 292, 110 P 1098; Hiklor v. Bad- 
ger, 25 Okl. 853, 108 P 359; Mahaney 
v. Union Inv. Co., 23 Okl. 533, 101 P 
1054. 

S. D.—MeVay v. Bridgman, 17 S. D. 
424, 97 NW 20. > 

And see infra XITI in 44C. J. 

14. Ark.—Reeves v. Hot Springs, 
103 Ark. 430, 147 SW 445. 

Ind.—Campbell v. Tomlinson, 178 
Ind. 63, 98 NE 720; Hurst v. Mann, 
51 Ind. A. 466, 99 NE 828; Outcault 
Advertising Co. v. Harry Joseph 
Clothing Co., 51 Ind. A. 55, 98 NE 
1005; Schrader v. Meyer, 48 Ind. A. 36; 
95 NE 335; Woodard v. Dobyzkoski, 
34 Ind. A. 658, 73 NE 607; Franklin 
Ins. Co: v. Wolff, 30 Ind. A. 534, 66 
NE 756. . 

Iowa.—Taylor v. Home Sav., etc., 
Assoc., 105 NW 193; McCormick Har- 
vesting Mach. Co. v. McCormick, 128 
Iowa 155, 103 NW 204. 

Kan.—Hatch vy. Geiser, ’73 Kan. 81, 
84 P 555; Aultman, etc., Co. v. Fra- 
zier, 5 Kan. A. 202, 47 P 156. 

Ky.—Brown v. Daniels, 154 Ky. 267, 
157 SW -3. 

Mo.—Sullivan v. Holbrook, 211 Mo. 
99, 109 SW 668. 

And see infra XVII in 4 C. J. 

15. Rehberg v. Greiser, 24 Mont. 
487, 494, 62 P 820, 63 P 41 (where 
it was said: ‘Such penalty is not the 
only one, for inherent power to affirm 
or dismiss orders, and judgments ap- 
pealed from when not presented in 
substantial compliance with its rules, 
resides in this court’’). 


16. Lyon y. Dailey Copper, etc., 
Co., 46 Mont. 108, 126 P 931. 
17. Brewer v. Howard, 59 Wash. 


580, 582, 110 P 384 (where it was 
said: “It would be a gross injustice 
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It has been 


by the court.*+ 


to impose so heavy a penalty for a 
mere harmless mistake’’). 

18. U. S.—Camden v. Armstrong 
Cork Co., 210 Fed. 818, 127 CCA 368 
(construing rule in Pennsylvania); 
Lincoln v. Sun Vapor Street-Light 
€o., 59) Ped! 756; 8 COAN253> 

Ga.—Great Southern Acc., ete., Co. 
v. Guthrie, 13 Ga. A. 288, 79 SE 162 
(holding, however, that a brief of the 
évidence, prepared in good faith in an 
attempt to comply with the rules of 
practice, may be considered, although 
not as complete as it might have 
been). 

Tll.— Kelly v. Fahrney, 239 Ill. 317, 
87 NE 1112; Charles Mulvey Mfg. Co. 
v. McKinney, 161 Ill. A. 514. 

Ind.—Lagle v. Moneyweight Scale 
Co., 180 Ind. 463, 103 NE 100 (show- 
ing as to motion for new trial). 

Kan.—Smith v. Woods, 9 Kan. A. 
884, 59 P 660. 

Mich.—Reed v. McCready, 170 Mich. 
532, 136 NW 488; Carby v. Combs, 
166 Mich. 347, 130 NW 625 (holding 
that a statement of facts devoted to 
disconnected excerpts from the testi- 
mony does not comply with a rule 
providing that the brief shall contain 
a concise statement of facts distinct 
from the argument); Cronenwett v. 
U. S. Health, ete., Ins. Co., 140 Mich. 
522, 103 NW 848 (holding that, where 
no statement of facts is made in 
the brief, as required by Rule No. 
40, none will be made by the court). 
It has been held, however, where a 
case is simple, and the facts are 
found by the circuit judge, that it 


| will be disposed of without requiring 


a statement of facts in appellant’s 
brief, pursuant to Supr. Ct. Rule No. 
40 (68 NW viii). St. James v. Er- 
skine, 155 Mich. 606, 119 NW 897. 
Mo.—Long v. Long, 96 Mo. 180, 8 
SW 766; Hess v. Corwin, 109 Mo. A. 
22, 84 SW 141; Southwick v. South- 
wick, 99 Mo. A. 156, 72 SW 477 (hold- 
ing that a reference to the facts and 
pleadings as follows: “See petition 


and evidence in the case” is insuf- 
ficient). 
Mont.—Harrington vy. Smith, 25 


Mont. 111, 63 P 1036; Beck v. O’Con- 
nor, 21 Mont. 109, 53 P 94. 

N. C.—Balfour Quarry Co. v. West 
Constrs Co.; 151 TING ICs 4 5a 66 IS Hes tT: 

N. D.—O’Keefe v. Omlie, 17 N. D. 
404, 117 NW 353. 

Okl.—Moore v. Adams, 40 Okl. 100, 
136 P 410; Seals v. Aldridge, 35 Okl. 
253, 128 P 1079; Arkansas Valley Nat. 
Bank v. Clark, 31 Okl. 413, 122 P 135; 
fot vi Mranks;, (26 @KVW39 25) 110, P 

Pa.—Levin v. Second Ave. Tract. 
Co., 194 Pa. 156, 45 A 134; Silliman v. 
Kuhn, 142 Pa. 461, 21 A 974. 

Ss. D.—State v. Pound, 32 S. D. 492, 
143 NW 778; Dring v. St. Lawrence 
Tp., 31 S. D. 197, 140 NW 246. 

Tex.—Connor v. Sewell, (Civ. A.) 
39 SW 128. 

Utah.—Nephi First Nat. Bank v. 
Brown, 20 Utah 85, 57 P 877. 

Wash.—Dunsmuir v. Port Angeles 
er ete., Co., 24 Wash. 104, 63 P 
if 3 

Wis.—Gessner v. Roeming, 135 Wis. 
535, 116 NW 171; McLimans vy. Lan- 
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entitled a motion to dismiss the appeal for that 
reason will be denied where neither the court sor 
the opposite party has been misled thereby.%’ 

[§ 1584] 2. Statement of Case—a. Necessity and 
Sufficiency of Statement. 
a clear and concise statement of the facts, or an 
abstract of the case,® and, if the rule so provides, 
refer to the page numbers in the record or tran- 
seript in such a manner that pleadings, evidence, 
orders, and judgments may easily be found,’® and 
nothing should appear therein which is not justi- 
fied by the record,?° or which cannot be adjudicated 


The brief must, contain 


The statement should not consist 


of a reprint of the whole record, but should be 


caster, 63 Wis. 596, 23 NW 689; Heath 
v. Silverthorn Lead Min., etc., Co., 
39 Wis. 146. 

[a] In New York it has been held 
that, in stating the facts deemed es- 
tablished, unless there is a reversal 
by the court below, or an affirmance 
which is not unanimous, and it is 
claimed that there is no evidence to 
support a fact necessary to sustain 
the judgment, only those facts should 
be mentioned in the brief which are 
either specifically found, or are pre- 
sumed to have been found, according 
to the rules governing appeals to the 
court of appeals. Stevens v. O’Neill, 
169 N. Y. 375, 62 NE 424 [aff 51 App. 
Div. 364, 64 NYS 663]. 

Requirements in Texas see infra §$ 
1587, 1588, 1590. 

19. See infra § 1586. 

20. Chicago, etc., R. Co. v. Chicago 
Mechanics’ Inst., 239 Ill. 197, 87 NE 
933; Maginnis v. Hartford F. Ins. Co., 
160 Ill. A. 614; Himrod Coal Co. v. 
Beckwith, 111 Ill. A. 379; Evers v. 
Gould,,.55 Mise: 266, 105 NYS 71505 
Levin v. Second Ave. Tract. Co., 194 
Pa. 156, 45 A 134; Stevens v. Haile, 
(Tex. Civ. A.) 162 SW 1025. 

[a] Thus, suggestions in the brief 
of counsel that the description in a 
deed is not fully set out in the record 
before the appellate court and that 
there were additional descriptive 
terms which would meet the objec- 
tions urged against the deed cannot 
be considered; but the case must be 
dealt with as it appears from the rec- 
ord alone. Glover v. Newsome, 132 
Ga. 797, 65 SE 64. 

[b] Misleading court. — Where 
plaintiff asserts in his brief a fact 
which the record does not show, and 
thereby misleads the court, he is not 
in a position to ask the court to dis- 
regard the failure to prove an essen- 
tial fact to his right of recovery 
because counsel for defendant did not 
call the court’s attention to his mis- 
statement of that fact in his brief. 
Taylor v. Marshall, 155 Ill. A. 456. 

21. El Paso First Nat. Bank v. 
Miller,..235 - Il...135,. 85° oN Ee d3d25 
Schwitters v. Springer, 233 Ill. 432, 
84 NE 497 (holding further that it 
was no justification for appellee filing 
a brief in violation of the rules that 
the opposing counsel in the appellate 
court filed an original brief consisting 
only of a short argument, and then 
in his reply printed lengthy argu- 
ments that should have been present- 
ed, if at all, in the original brief, and 
that appellee, anticipating that the 
same course might be pursued in the 
supreme court, filed a brief consisting 
of a discussion of the facts through- 
out about one hundred pages); Stev- 
ens v. O’Neill, 51 App. Div. 364, 64 
NYS 663 [aff 169 N. Y. 375, 62 NE 
424]; Barth v. Borden’s Condensed 
Milk Co., 104 NYS 882. 

{a] Striking from files. — Briefs 
and arguments devoted to the discus- 
sion of questions which, by statute, 
are not for the determination of the 
reviewing court will be stricken from 
the files, and the cause continued. 
Chicago City R. Co. v. Nonn, 229 Ill. 
191, 82 NE 213. 4 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


| Has tal fog 
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a concise summary of what is claimed to be the sub- 
stance of the record,?? and simply including the 
pleadings and evidence substantially as set forth 
in the printed case is not a compliance with the re- 
A substantial compliance with the re- 
quirements of the rule will be sufficient;24 and, on 
the other hand, where there has been a failure to 
comply with the rule the appeal has in some eases 
been dismissed,?> and in others the judgment has 
And in one case it was held that 
an order will be granted striking out the brief, 
such order to be subject to the right of the party 
filing the brief to amend it within a specified 


ajuirement.?® 


been affirmed.?® 


time.27 


[§ 1585] b. Statement Obviating Necessity for 
Examination of Record. By express provision of 
the rules of court in some jurisdictions the brief 
must set out a concise statement of so much of the 
record as will enable the court to pass on all errors 
assigned so that no examination of the record itself 
The purpose of the rule is to ex- 


need be made.?® 


(22. The Fair v. Hoffmann, 209 Tl. 
330, 70 NE 622 [aff 110 Ill. A. 500]; 
More v. Milwaukee Monument Co., 126 
Wis. 41, 104* NW 1013; McLimans 
a aa 63° Wis? 596, 23 -_NW 

23. Godwin v. Springer, 231 Ill. 40, 
83 NE 87; Mast v. Lockwood, 59 Wis. 
48, 17 NW 543. 

24. Casey v. Thieviege, 27 Mont. 
516, 71 P 755; Drumheller v. Ameri- 
ea Surety Co., 30 Wash. 530, 71 P 


25. Beck v. O’Connor, 21 Mont. 
109, 53 P 94; Williamson v. Human, 
40 Okl. 199, 137 P 664. See also Heath 
v. Silverhorn Lead Min., etc., Co., 39 
Wis. 146. 

26. Kan.—Smith v. Woods, 9 Kan. 
A. 884, 59 P 660. 

Mo.—Long v. Long, 96 Mo. 180, 8 
SW. 766. 

Mont.—McIntosh Hardware Co. v. 
Flathead County, 32 Mont. 254, 80 P 
239: Allen v. Reely, 28 Mont. 525, 
73 P 118; Knobb v. Reed, 28 Mont. 42, 
72 P 304; Larkin v. Butte, etc., Cons. 
Min. Co., 28 Mont. 41, 72 P 304; Elli- 
ott v. Martin, 27 Mont. 519, 71 P 756; 
Casey v. Thieviege, 27 Mont. 516, 71 
P 755; Warren.v. Humble, 26 Mont. 
495, 68 P 851; Power v. Stocking, 26 
Mont. 478, 68 P 857; Kranich v. Hele- 
na Cons. Water Co., 26 Mont. 379, 
68 P 408, 71 P 672; Matusevitz v. 
Hughes, 26 Mont. 212, 66 P 939, 68 P 
4€7; Beer. v. Lieneman, 26 Mont. 92, 
66 P 600. ; 

Okl.—Moore v. Adams, 40 Okl. 100, 
136 P 410; Ebey v. Krause, 35 Okl. 
689, 130 P 1100; Arnold v. Idiker, 29 
OK168%, 119 PP 125. 

S. D.—Sanford v. Helgerson, 31 
S. D. 472, 141 NW 390. Compare Sorg 
Vee owells; 31) (Si Di) 4325-436.) 14 NW 
384 (which cites the above case and 
says: “That appellant has failed to 
make sufficient statement of fact in 
his brief with reference to pleadings 
and evidence may result in leaving 
appellant in a helpless condition in 
the appellate court, but it does not 
constitute ground for dismissing the 
appeal. If the appellate court, when 
considering the case on the merits, 
deems appellant’s statement of fact 
wholly insufficient, it will affirm the 
judgment from which the appeal was 
taken’’). ’ 

27. Arnold v. Chamberlin, (Tex. 
iv. A). 33 SW. 7167. 

28. American Fidelity Co. v. In- 
dianapolis Mortar, ete., Co., 178 Ind. 
133, 98 NE 709; Pry v. Ramage, 176 
Ind. 446, 96 NE 385; Bedford Quar- 
ries Co. v. Chicago, ete., R. Co., 175 
Ind. 303, 94 NE 326, 35 LRANS 641; 
Chicago Terminal Transfer R. Co. v. 
Walton, 165 Ind. 253, 74 NE 1090; 
Walls v. State, 140 Ind. 16, 38 NE 
177; Miller v. Ruse, 54 Ind. A. 25, 
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| pedite the business in the appellate court, and it' is 
intended that from the statements in the brief the 
court may comprehend the questions involved.?® 
The requirements of the rule are complied with 
where the brief advises the court without difficulty 
of the questions involved in the appeal and of the 
facts out of which the questions arose;*° and it has 


a substantial compliance is suffi- 


cient,*1 although the statement is not as concise as 
is required by the rule.*? If because of a noncompli- 
ance with the rule a resort to the record is neces- 
sary to pass on an error assigned, the error will be 
considered waived,?? and where none of the assign- 


ments of error cah be determined without a refer- 


[§ 1586] 


101 NE 3438; Laatsch v. Andree, 51 
Ind. A. 242, 99 NE 451; Bucher v. 
Cameron, 49 Ind. A. 600, 96 NE 28; 


Chicago, etc., R. Co. v. Newkirk, 48 
Ind. A. 349, 93 NE 860; Thieme, etc., 
Brewing Co. v. Kessler, 47 Ind. A. 
284, 94 NE 338; Ft. Wayne First Nat. 
Bank v. Savin, 47 Ind. A. 266, 94 NE 
347; Korporal v. Robinson, 38 Ind. 
A. 110, 78 NE 84;: Webster v. Major, 
seldndsy A. 202. 71 NE 176: Dickson 
v. Low, 38 Okl. 216, 132 P 354; Ebey 
v. Krause, 35 Okl. 689, 130 P 1100; 
Diacon v. Coweta Bank of Commerce, 
29, OK). 737, 119° P 204; Lovelett v. 
Heumpfner, 32 S. D. 35, 141 NW 1080. 
See also In re McPhee, 156 Cal. 335, 
104 P 455, AnnCas1913E 899 (hold- 
ing that, under Code Civ. Proc. §§ 
953a—958c, as added by St. [1907] p 
750 c 408, providing a new alternative 
method for preparing records on ap- 
peal, the briefs or a supplement ap- 
pended thereto should contain such 
portions of the record as the parties 
desire to call to the attention of the 


court). 

29. Conklin v. Dougherty, 44 Ind. 
A. 570, 89 NE 893. 

30. Indiana Union Tract. Co. v. 


Heller, 44 Ind. A. 385, 89 NE 419. 
[a] Compliance held sufficient.— 
Where, on appeal from an order sus- 
taining a demurrer to a special para- 
graph in reply to a plea in abatement, 
appellant presents a mere epitome 
of the plea and a_ special para- 
graph of the reply, which are suffi- 
cient to advise the court, after read- 
ing appellant’s principal brief, of the 
question presented for determination, 
the record sufficiently complies with 


Supr. Ct. Rule No. 22 (55 NE vi). 
Swing v. Hill, 165 Ind. 411, 75 NE 
658. 

[b] What is not a compliance.— 


(1) The statement under “propositions 
or points” in appellant’s brief of a 
number of abstract legal propositions 
having some relation to the questions 
involved, without attempting to show 
that any of them was a cause for 
new trial, does not comply with the 
rule. Chicago, ete., R. Co. v. Dinius, 
180 Ind. 596; 103 NE 652. (2) Soa 
brief merely indicating, with refer- 
ence to errors in instructions, the 
numbers of the instructions, referring 
to pages and lines of the transcript, 
and, with reference to errors in the 
admission of evidence, merely refer- 
ring to reasons in the motion for a 
new trial, stating the numbers and 
substances of the reasons, and in- 
dicating pages and lines of the part 
of the transcript containing the mo- 
tion for a new trial, is inadequate. 
Harrold v. Fuenstueck, 31 Ind. A. 275, 
67 NE 699. 

Sip Ditton. Hart, 75. Ind) "£81; 
93 NH 961; Richey v. Cleveland, etc., 


ence to the record the appeal will be dismissed *4 or 
the judgment affirmed.®® 

c. References to Record. Under some 
rules of court reference must be made to the record 
by pages in verification of the statement of the 
ease,?®> or to point out alleged errors complained 
of,?7 to the end that the court may understand the 


NE 1022. 


R. Co,,> 47 Ind. A. 123, 93 a5 


32. Wllison v. Branstrattor, 
Ind. A. 307, 88 NE 963, 89 NE 513. 

33. Consolidated Stone Co. v. Mor- 
gan, 160 Ind. 241, 66 NE 696; Wilt v. 
Morgan County, 54 Ind. 240, 102 NE 
878; Bradley v. Harter, 48 Ind. A. 541, 


193 NE 1081, 95 NE 608; Gregg v. Gregg, 


87 Ind. A. 210, 75 NE 674; Kennedy v. 
Swisher, 34 Ind. A. 676, 73 NE 724; 
Seminole Townsite Co. v. Seminole, 
35 Okl. 558, 130 P 1100; Seminole 
Townsite Co. v. Seminole; 35 Okl. 
554, 130 P 1098; Arkansas Valley Nat. 
Bank v. Clark, 31 Okl. 413, 122 P 135; 
Lovelett v. eumpfner, 32 S. D. 35, 
141 NW 1080. 

34. Wilt v. Morgan County, 54 Ind. 
A. 240, 102 NE 878; Nemitz v. State, 
38 Ind. A. 509, 78 NE 357; Vanselous 
Vv. MeClellan, 35. Okl; 505; i310 Po 1725 
Seals v. Aldridge, 35 Okl. 253, 128 PF 
1079; Diacon v. Coweta Bank of Com- 
merce, 29 Okl. 737, 119 P 204; Roof 
v. Franks, 26 Okl. 392, 110 P 1098. 


85. Ebey v. Krause, 35 Okl. 689, 
130 P 1100. 
36. Knobb v. Reed, 28 Mont. 42, 


72 P 304; Warren v. Humble, 26 Mont. 
495, 68 P 851; Kranich v. Helena Cons. 
Water Co., 26 Mont. 379, 68 P 408, 71° 
P 672; Matusevitz v.' Hughes, 26 
Mont. 212, 66 P 939, 68 P 467; Beer v. 
Lieneman, 26 Mont. 92, 66 P 600; 
Dunsmuir v. Port Angeles Gas, etce., 
Co., 24 Wash. 104, 63 P 1095. But 
compare Vidger v. Nolin, 10 N. D. 
353, 87 NW 593. 

Requirement under rules in Texas 
see infra § 1590. 

387. U. S.—Walton v. Wild Goose 
ay etce., Co., 123 Fed. 209, 60 CCA 
Loos 

Cal.—Alameda v. Cohen, 133 Cal. 5, 
65m 27. 

40 


Colo.—Roberson  y. 

Colony 9 0mE 95; 
Ill.—F air v. Hoffmann, 209 Ill. 330, 
10 NE) 622) [aff 200 Tl. “ALY 50018 
209 Mls 226i), wer 


Springer v. Lipsis, 
NE 641 [aff 110 Ill. A. 109]. 

Ind.—Citizens’ St. R. Co. v. Stoeck- 
dell, 159 Ind. 25, 62 NE 21; Louisville, 
etc., R. Co. v. Donnegan, 111 Ind. 179, 
12 NE 153; Union City BPlectrie Light, 
etc., Co. v. Jaqua, 26 Ind. A. 160, 58 
NE 508; Central of Georgia R. Co. v. 
Jeffery, 26 Ind. A. 143, 59 NE 380; 
Home Ins. Co. v. Sylvester, 25 Ind. A. 
207, 57 NH 991;.U. S. Capsule Co. v. 
Isaacs, 23 Ind. A. 538, 55 NE 832. 

Iowa.—Brooks v. Sioux City, 114 
Iowa 641, 87 NW 682. 

Mo.—Hamilton vy. Crowe, 175 Mo. 
634, 75 SW 389; State v. Allen (A.) 
128 SW 809. 

N. D.—Morris v. Bradley, 26 N. D. 
144 NW 711. 

Pa.—A. Guckenheimer, ete., Co., v. 
Kann. 243 Pa. 75, 89 A 807; Kaufman 
v. National Lumber Ins. Co., 231 Pa. 


Wilmoth, 
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question presented without going beyond the assign- 
ment itself, and,that the party objecting may be 
confined to the objection taken at the time, which 
must have been stated specifically;** and where 


reference is made to a page of the 


an alleged erroneous ruling is said to have occurred, 


and it contains nothing indicating 


made such a ruling as the one complained of, such 
It has been held, how- 
ever, that the court will not strike a brief from the 
files for nonobservance of a rule requiring the brief 


reference is insufficient.®° 


to refer to the pages of the record 


where the record is not very extensive and the errors 


642, 81 A 53; Hobel v. Mahoning, 
etch, wht ete Cone 229 Parno0ie (SPAS 
119) Downey v. Pennsylvania R. Cor 
219’ Pa. 32, 67 A 916; American Car, 
etc., Co. v. Altoona, etc., REF Co, 218 
Pa. 519, 67 A 838: Boyce vy. Union 


Dime Permanent Loan Assoc., 218 
Pa. 494, 67 A 766, 11 AnnCas 934. 

Tenn.—Boston Mar. Ins. Co. Vv. 
Scales, 101 Tenn. 628, 49 SW 743; 
Pepe on Ve ETOOd (Ol. wAw)) ole SW: 
162. 

Applications of rule see infra. § 
1588 et sea. 

In Texas see infra § 1590. 

38. Smith v. Simpson, 140 Fed. 


712, 72 CCA 92; Walton v. Wild Goose 
Min., ete., Co., 123 Fed. 209, 60 CCA 
155 [certiorari den 194 U. S. 631, 24 
SCt 856, 48 L. ed. 1158]. 


39. Sh ane v. Lewis, 11 Ala. A. 
261, 65 S 9 
40. Wacningeon Mill Co. v. 


Sprague Lumber Co., 19 Wash. 165, 52 
Pe LOG Ts 

41. Sligh v. Shelton Southwestern 
R. Co., 20 Wash. 16, 54 P 763. 

42. U. S.—Branch v. Texas Lum- 
ber Mfg. Co., 53 Fed. 849, 4 CCA 52; 
Van Gunden v. Virginia Coal, etc., 
Co., 52 Fed. 838, 3 CCA 294. See also 
Benites v. Hampton, 123) UntS.ow os 0S 
SCt 254, 31 L. ed. 260. 

Ala.—Kinnon v. Louisville, ete., R. 
Co., 65 S 397; Rosenau v. Powell, "184 
Ala. 396, 63 $ 1020; Memphis, ete., R. 
Co. v. Martin, 131 ‘Ala. 269, 30 S 827; 
Ward v. Hood, 124 Ala. 570, 278 245, 
82 AmSR 205; Williams v. Spragins, 
102 Ala. 424, 15 S 247; Woodruff v. 
Hinson, 68 Ala. 368; Ashley v._ Mar- 
tin, 50 Ala. 537; Rowland v. Plum- 
mer, 50 Ala. 182; McGill v. Monette, 
37 Ala. 49; Weathers v. Spears, 32 
Ala. 481; Robinson v. Tipton, 31 Ala. 
y= Cunningham v. Carpenter, 10 
Ala. 109. 

Ariz.i—Dagegs v. Hoskins,.5 Ariz. 
236, 52 P 350. 

Ark.—Hurley vy. Oliver, 91 Ark. 427, 
121 SW 920. 

Cal.—Humphrey v. Pope, 1 Cal. A. 
347, 82 P 223. 

Colo.—Patrick Red Sandstone Co. 
v.. Skoman, 1 Colo. A. 323, 29 P 21. 

Dak.—Franz Falk Brewing Co. v. 
Mielenz, 5 Dak. 136, 37 NW 728. 

- D. C+-Garfield Memorial Hospital 
v. Macfarland, 31 App. 447. 

Fla.—Lamb v. State, 50 Fla. 106, 
38 S 906; Hoodless v. Jernigan, 46 
Fla. 213, 35 S 656; Jacksonville, etc., 
R. Co. v. Griffin, 33 Fla. 602, 15 a 336; 
Jordan v. Sayre, 24 Fla. 1, 3 S 329. 

Ga.—Capital City Tobacco as. v. 
Anderson, 138 Ga. 667, 75 SE 1040; 
Jones v. Ragan, 136 Ga. wp hil SE 


1098; Tyler v. Justice, 120 Ga. 879, 
48 SE 328; Brown v. State, 82 Ga. 
224, 7 SE 915. 


Ida.—Nelson Bennett Co. v. Twin 
Pe Land, .ectc.=:Co,,° 14 /Idas 5;2931P 
89. 

Il].—Hill vy. Sifferman, 230 Ill. 19, 
82 NE 338; Lewis v. King, 180 Ill. 
259, 54 NE 330; Rhodes v. Rhodes, 
472 Tl. 18%,. 50 “NE -170¢, Brown “v. 
Burley, 168 Ill. A. 114; Dodd v. Fruit 
Growers Refrigerating, etc., Co., el 
UAL 15259 Chicago? vet; R. Co 
Murowski, 78 Ill. A. 661 [aft 179 eit 
t%,.d0, NE 567213; Dorn ;y.. Boss, 77 The | 
A. 223 [aff 177 Ill. 225, 52 NB 3211; 
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record in which 


that the court 
Assignment of 


as points relied 
abandoned and 
for verification 


Inter-State Bldg., ete, Assoc. v. 
Ayers, 71 Ill. A. 529 [aff 177. Ill. 9, 52 
NE 342]. 

Ind.—Parkison v. Thompson, 164 
Ind. 609, 75 NE 109, 3 AnnCas 677; 
Memphis, etce., Packet Co. v. Pikey, 
142 Ind. 304, 40 NE 527; Louisville, 
ete., Ferry Co. v. Nolan, 135 Ind. 60, 
34 NE 710; Brundage v. Deschler, 131 
Ind. 174, 29 NE 921; Guetig v. State, 
66 Ind. 94, 32 'AmR 99; Toner -v. 
Whybrew, 50 Ind. A. 387, 98 NE 450; 
Owen v. Harriott, 47 Ind. A. 359, 94 
NE 591; Johnston Glass Co. v. Lucas, 
34 Ind. A. 418, 72 NE 1102. 

Ind. T.—Grubbs v. Needles, 5 Ind. 
T. 458, 82 SW 873. 

Towa. —Hoyt v. Hoyt, 137 Iowa 563, 
115 NW 222; Fink v. Des Moines, 115 
Iowa 641, 89 NW 28; Winebrenner v. 


Brunswick-Balke-Collender Co., 82 
Iowa 741, 47 NW _ 1089; State v. 
O’Day, 69 Iowa 368, 28 NW 642; 


Wood v. Hallowell, 68 Iowa 377, 27 
NW 263; Goodnow v. Wells, 67 Towa 
654, 25 NW 654; Beeson v. Chicago, 
etc., R. Co., 62 Iowa 173, 17 NW 448; 
Clark v. Epworth, 61 Iowa 750, 16 
NW 219; McKeever v. Jenks, 59 Iowa 
300, 13 NW 295; Smith v. Hickenbot- 
tom, 57 Iowa 733, 11 NW 664; Cas- 
sady v. Spofford, 57 Iowa 237, 10 NW 
661; Rice v. Plymouth County, 53 
Iowa 635, 6 NW 23; Hepmon vy. Du- 
buque, 52 Iowa 713, 2 NW 1027; 
Huiras v. Berkey, 51 Iowa 701, 1 NW 
625; Clark v. Ralls, 50 Iowa 275; 
Renwick v. Davenport, etc, R. Co., 
49 Iowa 664; Hale v. Gibbs, 43 Iowa 
380; Cook v. Sioux City, ete., R. Co., 
37 Iowa 426; Abbott v. Scott County, 
36 Iowa 354; Hows v. Fostenson, 31 
Iowa 600; Snyder v. Eldridge, 31 Iowa 
129; Soward v. Chicago, etc., R. Co., 
30 Iowa 551; Clise v. Freeborn, 29 
Iowa 110. 

Ky.—Louisville, ete. 

Woodford, 152 Ky. 398, 158% owe 732. 

Mich.—Nissly v. Detroit, etc. Et: 
Co., 168 Mich. 676, 135 NW 268, Ann 
Cas1913C RASS BHitzen v. Hilbert, 165 
Mich. 650, 131 NW 449; Reeder v. 
Moore, 95 Mich. 594, 55 NW _ 436; 
Hstey Mfg. Co. v. Runnels, 55 Mich. 
130, 20 NW 823; Roberts v. Wilkin- 
son, 34 Mich. 129. 

Minn.—White vy. Collins, 90 Minn. 
165, 95 NW 765; Hahn y. Bettingen, 
84 Minn. 512, 88 NW 10; Guiterman 
v. Saterlie, 76 Minn. 19, 78 NW 863; 
Minneapolis, ete., R. Co. v. Fireman’s 
Ins. Co., 62 Minn. 315, 64 NW 902; 
Johnson y. Johnson, 57 Minn. 100, 58 
NW 824. 

Mo.—Hughes v. Winkleman, 243 
Mo. 81, 147 SW 994; Matter of Cogs- 
well, 93 Mo. A. 482, 67 SW 744; Cor- 
rigan v. Kansas City, 93 Mo, A. 173. 

Mont.—Cope v. Upper Missouri 
Min., etc., Co., 1 Mont. 53. 

Nebr.—Martin v. Kearnery County, 
62 Nebr. 538, 87 NW 351: Russell v. 
State, 62 Nebr. 512, 87 NW 344; Rob- 
erts v. Hopper, 50 Nebr. 681, 70 NW 
244; AStna Ins. Co. v. Simmons, 49 
Nebr. 811, 69 NW 125; Erek v. Omaha 
Nat. Bank, 43 Nebr. 613, 62 NW 67; 
Hedrick v. Strauss, 42 Nebr. 485, 60 
NW, 928. 

N. J.—Loper v. Somers, 71 N. J. L. 
657, 61. A 85. 


M.—Neher v. Viviani, 15 N. M. Lerner, v. Whybrew, 50 Ind, 


N. 
460, 110 P 695. 
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assigned are largely based on the claim that the con- — 
clusions of law are not supported by findings,*® and 
that the brief need contain no reference to the 
record where the case was disposed of on motion 
and demurrer to the complaint, the substance of both 
of which is contained in the brief.*+ 

[§ 1587] 3. Restatement of Errors Specified in 


Errors. Errors stated in the as- 


signment of errors but not included in the brief 


on will be considered to have been 
will not be noticed,*? and this is 


true even though such errors were urged on oral 
argument, at least when respondent does not waive 


N. Y.—Cumings v. Morris, 16 N. Y. 
Super. 560 [att 25 N. Y. 625]; Mier- 
son v. New York, 6 Daly 74. 

N. C.—Wynn vy. Grant, 166 N. C. 
39, 81 SE 949: Smith v. "Alphin, 150 
N. C. 425, 64 SE 210; Britt v. Caro- 
lina Northern R. Co., 148 N. C. 37, 61 
SE 601; Beard v. Southern R. Co., 143 
N. C..136, 55 SE 505; Liles v.. Fos- 
burg Lumber Co., 142 N. C. 39, 54 SH 
795; Smith v. Atlantic Coast Line R. 
Co., 142 N. C. 21, 54 SE 786; Jones 
v. Ballou, 139 N. C. 526, 52 SH 254; 
Merrimon v. Lyman, 124 N. C. 434, 
32 SE 732. 


N. D.—Kennedy v. State Bank, 22 
N. D: 69, 132 NW'657 

Ok1. —Hopley v. Benton, 388 Okl. 
223, 132 P 808; Low~v. Barnes, 30 
OkI. 15; 18> P 339; Penny v. Fellner, 
6 OKl. 386, 50 PB 123, 

Or.—Hahn vy. Mackay, 63 Or. 100, 
L260P 12,7991 

Philippine. —Alvaran v. Marquez, 11 
Philippine 263. 

S. D.—State v. Pound, 32S. D. 492, 
143 NW 778; Weitzel v. Leyson, 23 
S. D. 367, 121 NW 868; Bolte v. Equi- 
table Fire Assoc., 23 S. D. 240, 121 
NW 773. 

Tex.—Gulf, etc., R. Co. v. Miller, 
69 Tex. 739, q sw’ 653; Atchison, ete., 
RI Col sw Lucas, (Civ. A.) 148 SW 
1149; Greenlaw v. Dillon, (Civ. A.) 
108 SW 705 (defenses of limitations 
and laches); International, ete, R. 
Co. v. Martinez, (Civ. A.) 5 SW 689: 
Horseman v. Coleman County, (Civ. 
A.) 57 SW 304; Hill v. Grant, (Civ. 
A.) 44 SW 1016. 


Utah.—Vance v. Heath, 42 Utah 
148, 129 P 365; San Pedro v. Salt 
Lake City,35 Utah 13, 99 P 263; Her- 
riman Irr. Co. v. Keel, 25 Utah 96, 69 
*P 719; Nephi First Nat. Bank Vv. 
Brown, 20 Utah 85, 57 P 877. 

Vt.—Paine v. Webster, 64 Vt. 105, 
23 A 615. 

Wash.—Murphy v. Currie, 21 Wash. 
232, 57 P 795. 

: Wi is——My Laundry Co. v. Schmel- 
ing, 129 Wis. 597, 109 NW 540. 

W yo.—Rock Springs First Nat. 
Bank v. Ludvigsen, 8 Wyo. 230, 56 
P 994, 57 P 934. 

[a] Rule applicabie to one of sev- 
eral defendants.—Where the brief of 
one of two defendants in error as- 
signs no error as to the giving of a. 
charge not supported by the evidence, 
the error as to it is waived, although 
the judgment is reversed as to the 
other defendant on a proper presen- 
tation of such error. Atchison, etce., 
R. Co... V.;.duueas,; \((Tex,, Civ, A’) 148 
Sw 1149. 

[b] Not a waiver of other errors 
assigned.—A plaintiff suing to fore- 
close a materialman’s lien, who 
waives assigned errors to the over- 
ruling of a demurrer to a paragraph 
of the complaint seeking to enforce 
the lien against the building alone 
and to the overruling of a demurrer 
to a cross complaint of a defendant, 
asking that title be quieted in him, 
by failing to urge such errors in his 
brief does not thereby waive the 
overruling of his motion to modify 
the finding and judgment, so as to 


entitle him to a sale of the Wane 
Ou ae 


NE 450. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


oS See —. 
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the point.42 And a point will be considered aban- 
doned where, although it is mentioned in the 
brief with a statement that it will be referred to 
later, no subsequent reference is made to it.‘ 
But, although a statute requires service on respon- 
dents and a filing with the clerk of the cireuit court 
of all specifications of error, it is not necessary for 
the brief to state that the specifications were so 
served and filed, although a recital to that effect 
would not be improper.*® It has been held that 
an assignment of error which is not referred to in 
the appellant’s brief either under the head of 
‘Points and Authorities,’’ or under that of ‘‘ Argu- 
ment,’’ but is referred to in that portion of the 
brief styled ‘‘Statement,’’ is deemed to have been 
argued and is subject to consideration.*® And the 
general rule requiring restatement of errors is sub- 
ject to the exception that a question as to the want 
of jurisdiction may be considered, even though it 
is not urged in the brief,*7 and assignments of er- 
ror, even though not set out in the brief, will be 
considered for the purpose of determining whether 
respondent is entitled to damages on account of 
the appeal having been taken only for delay.*$ It 
has also been held that an appeal will not be dis- 

[ce] In North Dakota it has been 
held that the supreme court, in its 
discretion, will refuse to review er- 


rors not assigned, or to permit 
amendments allowing assignments of 


v. Clarke, 


APPEAL AND ERROR 


Glexs Civan A. ig Love Sw, 
291; Kennedy v. Garrard, (Tex. Civ. 
A.) 156 SW 570; Chicago, etc., R. Co. 
v. Pemberton, (Tex. Civ. A.) 155 SW 


652; Carver. v. Merrett, (Tex. Civ. A.) 
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missed for a noncompliance with the rules in this 
regard, where it is obvious that the appellee has not 
been prejudiced thereby.*® 

In Texas. The rules for the courts of civil ap- 
peals require that the appellant or plaintiff in er- 
ror, in order to prepare his case for submission, 
must file a brief of the points relied on in accord- 
ance with and confined to the distinct specifications 
of error, which assignments shall be copied in the 
brief, and to such fundamental errors of law as are 
apparent upon. the record, each ground of error 
being separately presented under the proper assign- 
ment, and they declare that each assignment not 
so copied and accompanied with its appropriate 
propositions and statements shall be regarded as 
abandoned ;°° and assignments of error not so copied 
in the brief, or specifications of error not included 
in or covered by the assignments copied, or assign- 
ments copied which do not comply with Rules Nos. 
24 and 25 relating to the form of assignments of 
error in the record, will not be considered.5t The 
object of the rule requiring assignments of error 
to be copied in the brief is to have presented in 
the brief the identical assignments of error filed in 


376; Hamlin First State Bank v. 
Jones, (Tex. Civ. A.) 129 SW 145; 
Goodwin v. Mortsen, (Tex. Civ. A.) | 
128 SW 1182; Wisdom, y. Wilson, 


(Tex. Civ. A.) 127 SW 1128; Settle 


error to be incorporated in the brief 
on terms, or may strike the brief 
from the files on motion. Johns v. 
Ruff, 12 N. D. 74, 95 NW 440. 

43. Dodge v. McMahan, 61 Minn. 
175, 68 NW 487. 

[a] Reference to assignments by 
number.—Assignments of error can- 
not be considered where they are re- 
ferred to in appellant’s brief only. by 
number, without setting them out or 
stating what they contain. San An- 
tonio,. etc., R. Co. v. Adams, 6 Tex. 
Civ. A. 102, 24 SW 839. 


44, McElroy v. Catholic Press Co., 
254 Ill. 290, 98 NE 527. 
45. State v. Pound, 32 S. D. 492, 


143 NW 778. 

46. Vogelsany v. Fredkyn, 133 Ill. 
A. 356; Ft. Wayne First Nat. Bank 
v. Savin, 47 Ind. A. 266, 94 NE 347 
(holding that where the record dis- 
closes an assignment of error that 
the complaint does not state a cause 
of action, and appellant under his 
points and authorities and in his ar- 
gument questions the sufficiency of 
the complaint and insists that the 
question is presented by the assign- 
ment of error, the court will consid- 
er the assignment, although the brief 
does not set it out as one of the er- 
rors relied on for reversal). 

47. Pennsylvania R. Co. v. St: 
Touis, ete, ee Co, 116.0. .S.. 472; 6 
SCt 644, 29 L. ed. 696; Micou v. Tal- 
lassee Bridge Co., 47 Ala. 652; Ar- 
rington v. Roach, 42 Ala. 155; Tarkio 
v. Clark, 186 Mo. 285, 85 SW 329. 
But see Richardson v. Harkness, 59 
Wash. 474, 110 P 9 (where it is inti- 
mated that no such exception will 
be made). Z 

48. Langholz v. Western Tanning 
Co., (Tex. Civ. A.) 29 SW 831. 

49, Wall v. Holloman, 156 N. C. 
275, 02 SE 369. 

Rule No. 29; 104 Tex. 652. 

51. Coons v. Lain, (Tex. Civ. A.) 
168 SW 981; Dees v. Thompson, (Tex. 
Civ. A.) 166 SW %6; Mitchell v. Rob- 
inson, (Tex. Civ. A.) 162 SW. 443, 
1172; Sweetwater Cotton Oil Co. v. 
Birge-Forbes, (Tex. Civ. A.) 160 SW 
1125; Sullivan v. Fant, (Tex. Civ. 
A.) 160 SW 612; Blakely v. Com- 
mercial Union Assur. Co., (Tex. Civ. 
A.) 160 SW. 443; Tompkins v. Pen- 
dleton, (Tex. Civ. A.) 160 SW 290; 
Douthitt v. Farrar, (Tex. Civ. A.) 
159 SW 182; Mannheim Ins. Co. 


155 SW 633 (overruling of motion 
for continuance; only witnesses men- 
tioned in assignment considered); 
Elmo Rock Co. v. Sowders, (Tex. Civ. 
A.) 155 SW 270; De Lay v. Wolffarth, 
(Tex. Civ. A.) 154 SW 1030; Hearn 
v. Harless, (Tex. Civ. A.) 154 SW 
613; San Antonio, etc., R. Co. v. Gray, 
(Tex. Civ. A.) 154 SW 229; Montrose 
Lumber Co. v. Jefferson, (Tex. Civ. 
A.) 153 SW 1187 (overruling of mo- 
tion for new trial; assignment too 
general); Evants v. Erdman, (Tex. 
Civ. A.) 153 SW 929; Crowley v. 
Finch, (Tex. Civ. A.) 153 SW 648 
(giving of peremptory charge); 
Witherspoon vy. Crawford, (Tex. Civ. 
As) Lbs) IS. Wieeooss, -akdy, §v.1tiamb; 
(Tex. Civ. A.) 152 SW 650; Morrison 
v. Hammock, (Tex. Civ. A.) 152 SW 
494; San Antonio Tract. Co. v. Em- 
erson, (Tex. Civ. A.) 152 SW 468 
(assignments not set forth in mo- 
tion for new trial); Springtown First 
BamKs Vaguev ill Che xe Civ. eA) eo 5 MSW 
652; Mt. Franklin Lime, etc., Co. v. 
Maren (Dex. (Civic An) aoOR SW i756 
Pipkin v. Canyon First Nat. Bank, 
(Tex. Civ. A.) 149 SW 745; Arbuckle 
v. Everybody’s Gin, etc, Co., (Tex. 
Civ. A.) 148 SW 1136; Bowers v. 
Goats, (Tex, Cive) Atal 46> Siw - 1003: 
Tucker Produce Co. v. Stringer, (Tex. 
Civ. A.) 146 SW 1001; Abernathy v. 
McCrummen, (Tex. Civ. A.) 146 SW 
665; Modern Brotherhood of America 
v. Chandler, (Tex. Civ. A.) 146 SW 
626; Hayes v. Groesbeck, (Tex. -Civ. 
A.) 146 SW 327; Brewer v. Doose, 
(Tex. Civ. A.) 146 SW 323; McNeil v. 
Lewis, (Tex. Civ. A.) 145 SW _ 305; 
Bray v. Wellington First Nat. Bank, 
(Tex. Civ. A.) 145 SW 290; Harring- 
ton v..Chambers, (Tex. Civ. A.) 143 
SW 662; Rudolph v. Tinsley, (Tex. 
Civ. A.) 143 SW 209; Lam vy. St. Louis 
Southwestern R. Co., (Tex. Civ. A.) 
142 SW 977; Jefferson F. Ins. Co. v. 
Greenwood, (Tex. Civ. A.) 141 SW 
319; Hamlin First State Bank v. 
Jones, ) (lex. Civ. -A.)- 139. Sw 671; 
Houston, ete., R. Co. v. Thompson, 
(Tex. Civ. A.) 138 SW 1066; Rader v. 
Galveston, ete., R. Co., (Tex. Civ. A.) 
137 SW 718; Sumner v. Kinney, (Tex. 
Civ. A.) 136 SW 1192; Edwards v. 
Mayes, (Tex. Civ. A.) 186 SW 510; 
Mitchell vy. Robinson, (Tex. Civ. A.) 
136 SW 501; Caffall v. Bandera Tel. 
Co., (Tex. Ciy. A.) 136 SW 105; Duren 
v. Bottoms, (Tex. Civ. A.) 129 SW 


v. San Antonio Tract. Co., (Tex. Civ. 

A.) 126 SW 15; Reina v. Hamilton, 

(Tex. Civ. A.) 125 SW 56; Stephen- 
ville Oil Mill v. McNeill, 57 Tex. Civ. 

A. 252, 122 SW 911; Bynum v. Hobbs, 

56 SPexsCive ‘Al’ 55.7.0 nod oy Siew 00% 

Houston, ete. R. Co. v. Quebedeaux, 

(Tex. Civ. A.) 119 SW 1158; St. Louis, 

etc., R..Co. v. Adams, 55 Tex. Civ. A. 

245, 118 SW 1155; Kirby v. Blake, 

53° "Tex. \Civ. Al 173; 1b (SIW. 6743 

San Antonio v. Alamo Nat. Bank, 52 

Tex. Civ. A. 561, 114 SW 909; Yeak- 
ley v. Gaston, 50 Tex. Civ. A. 405, 

111 SW 768; Garrison v. Ochiltree 

County, 50 Tex. Civ. A. 397, 111 SW 
445; Schutz v. Burges, 50 Tex. Civ. A. 

249, 110 SW 494; Ryan v. Teague, 50 

Tex, Civ, “A153, 110) Sw iid Dig= 
nowity v. Sullivan, 49 Tex. Civ. A 

582, 109 SW 428; Comanche v. Good- 
son, 49.Tex. Civ. A. 406, 109 SW 418; 

Cobb v. Johnson, (Tex. Civ. A.) 105 

SW 847 [rev on ground that the as- 
signment was sufficient in the par- 

ticular case 101 Tex. 440, 108 SW 
811]; Musick v. O’Brien, (Tex. Civ. 

A.) 102 SW 458; Koch v. Missouri 
Valley Bridge, etc., Co., 46 Tex. Civ. 

A. 84, 102 SW 136; Martin v. German 
American Nat. Bank, (Tex. Civ. A.) 

102 SW 131; Scanlon vy. Galveston, 

ete, R: Co., 45 Tex, Civ; A. 345) 100 - 
SW 982; Poland v. Porter, 44 Tex. . 
Civ. A. 334, 98 SW 214; Delaney v. 

Campbell, (Tex. Civ. A.) 97 SW 519; 

Missouri, etc., R. Co. v. Barnes, 42 
Tex. Civ. A. 626, 95 SW 714; Dean v. 

Cate, 39 Tex. Civ. A. 187, 87 SW 234; 

Watzlavzick v. Oppenheimer, 38 Tex. 

Civ. A. 306, 85 SW 855; Bowman v. 

Hoffman, (Tex. Civ. A.) 74 SW 340; 
Hollywood v. Wellhausen, 28 ° Tex. 
Civ. A. 541, 68 SW 329; Johnson vy. 
Brown, (Tex. Civ. A.) 65 SW 485; 

Gebhart v. Gebhart, (Tex. Civ. A.) 

61 SW 964; Davis v. Converse, (Tex. 
Civ. A.) 46 SW 910; Harris v. Crab- 
tree, 4 Tex. Civ. A. 321, 23 SW 474; 
R. v. Norris, (Tex. Civ. A.) 209 SW 
953. 

[a] Application of rules in gen- 
eral.—(1) The assignments of error 
must be true copies of the originals 
appearing in the record; otherwise 
they will not be considered. And it 
is not enough to give them in sub- 
stance or in part only. Tabb v. 
Smart, (Tex.) 12 SW 977; Salliway v. 
Grand Lodge A. O. U. W., (Tex. Civ. 
A.) 164 SW 1041; Iowa Mfg. Co. v. 
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the lower court and copied into the record.®? 
rule requiring the assignments of errors to be copied 
in the brief is not affected by the statute providing 
that assignments appearing in the motion for a new 
trial shall constitute the assignments of error and 


Walcowich, (Tex. Civ. A.) 163 SW 
1054; Imperial Irr. Co. v. McKenzie, 
(Tex Civ. A.) Ab To SW sous Cain ive 
Delaney, (Tex. Civ. A:) 157 "SW vols 
Fessinger v. El Paso Times Co., (Tex. 
Civ. A.) 154 SW 1171; Knox v. Rob- 
binsss (Dex, “Civ. Ay) Toles We isd 
Mt. Franklin Lime, ete., Co. v May, 
(Tex. Civ. A.) 150 SW 756; Pipkin v. 
Canyon First Nat. Bank, (Tex. Civ. 
A.) 149 SW 745; Biggs v. Mellor, 
(Tex. Civ. A.) 147 SW 632; Bowers 
v Goats, (Tex. Civ. A.) 146 SW 1013; 
Hayes v. Groesbeck, (Tex. Civ. A.) 
146 SW 327; Pate v. Vardeman, (Tex. 
Civ. A.) 141 SW 317; Wigglesworth v. 
Uvalde Live Stock Co., (Tex. Civ. A.) 
126 SW 1180; Pitts v. Wood, (Tex. 
Civ. A.) 125 SW 954; Stephenville Oil 
Mill v. McNeill, (Tex. Civ. A.)- oe 

St. Louis, etes: Re Co; 
55 Tex. Civ. A. 245, 118 ‘sw 
R. Co. v. Smith, 
115 SW 882; Dig- 


Sw 911; 
Adams, 
1155; St. Louis, etc., 
53 Tex, Civ, A. 42, 
nowity v. Sullivan, 49 Tex. Civ. A. 
582, 109 SW 428; Martin v. German 
American Nat. Bank, (Tex. Civ. A.) 
102 SW 131; Gray v. Moore, 37 Tex. 
Civ. A. 407, 84 SW 293; Alexander 
v. Bowers, (Tex. Civ. A.).79 SW 342; 
Horseman v. Coleman County, (Tex. 
Civ. A.) 57 SW 304; Dean v. Cate, 39 
Tex. Civ. A. 187, 37 SW 234. (2) 
Failure to refer to motion for new 
trial or to statement of errors in 
such motion, as required by Rules 
Nos. 24 and 25. Allen v. Kitchen, 
(Tex. Civ. A.) 156 SW. 331% Tiefel v. 
Maxwell, (Tex. Civ. A.) 154 SW 3 LOR 
St. Louis Scuthwestern R. Co. v. Led- 
better, (Tex. Civ. A.) 153 SW 646; 
Sumner v. Kinney, (Tex. Civ. A.) 
136 SW 1192. And see supra § 1536 
et seq. (3) Paragraphs of the mo- 
tion for new trial cannot be consid- 
ered as assignments of error, where 
they are not copied into appellant’s 
briefs as recuired by Ct. Civ. A. Rules 


No. 29 (142 SW _ xii). Smith v. 
ie (Mex) Cives Al) 21664 SWi-so- 
(4) And an assignment of error in 


the brief should correspond with the 
assignments in the motion for new 
trial. Ortiz v. Walker, (Tex. Civ. 
A.) 167 SW 831, (5) The rule re- 
quiring assignments of error to be 
copied in the brief, etc., is satisfied by 
a substantial compliance. Smith v. 
Bogle, supra; Douthitt v. Farrar, 
(Tex giCivirA:) 59) “SW a82; Wlhexas 
Midland R. Co. v. Cummins, (Tex. 
Civ. A.) 156 SW 543. (6) And typo- 
graphical errors in copying an as- 
signment in the brief may be disre- 
garded. Mt. Franklin Lime, etc., Co. 
v. May, (Tex. Civ. A.) 150 SW 756. 
- (7) And a motion to disregard assign- 
-ments of error because not correctly 
copied in a brief will be overruled 
where the omitted portions embrace 
merely the reasons upon which the 
assignments are based. Williams v. 
McComb, (Tex. Civ. A.) 163 SW 654. 
(8) The above mentioned rule re- 
dguires each ground of error to be 
separately presented under the proper 
assignment, and multifarious assign- 
ments will not be considered. El 
Paso, etc., R. 'Co. v. Hall, (Tex. Civ. 
A.) 156 SW ~-356;. Tolar v. South 
Texas Dev. Co., (Tex. Civ. IX) bay 
SWeo9i test Lous; Cte. eh.. Conve 
Dean; Clex: Civ. 2A.) 1526 Sw 112% 
Hardy v. Lamb, (Tex. Civ: A.) 152 
SW 650; Chambers v. Wyatt, (Tex. 
Civ. A.) 151 SW 864; Freeman v. 
McElroy, (Tex. Civ. A.) 149 SW 428; 
Gibson v. Pierce, (Tex. Civ. A.) 146 
SW 983; Goggan v. Goggan, (Tex. 
Civ. A.) 146 SW 968; Riley v. Fisher, 
(Tex. Civ. A.) 146 SW 581; Pecos, 
etc., Texas R. Co. v. Gray, (Tex. Civ. 
A.) 145 SW 728; Crosby v. Ardoin, 
(Tex. Civ. A.) 145 SW 709; Hemphill 


v. National Iron, etc., Co., (Tex. Civ. "A. 625, 88 SW 489, 112 SW 593. 
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A.) 142 SW 845; Mitchell v. Robin- 
son, (Tex. Civ. A.) 186 SW 501; Ca- 
fall v. Bandera Tel. Co., (Tex. Civ. 
A.) 186 SW 105; Lufkin Land, etc., 
Co. v. Noble, (Tex. Civ. A.) 127 SW 
1093; Broussard vy. South Texas Rice 
Co., (Tex. Civ. A.) 120 SW 587; Hess 
Ve Webb et(hexs CiviowAS)iiiir3tuSwe 
618 [aff 103 Tex. 46,. 123, Sw. 1114; 
Parlin, ‘ete, Co, va Vawter: 39) Lex. 
Civ AVS 20588) SSW 0 es cottmve 
Farmers’, etc., Bank, (Tex. Civ. A.) 
66 SW 485 [rev on other grounds 97 
Tex. (31) TSeSwe Te Ost AmSE. 835i 
Galveston, etc., R. Co. v. Brown, (Tex. 
Civic A) SW 930; Russell  v. 
Deutschman, (Tex. Civ. A.) 100 SW 
1164-0. Bt. Worth, “ete tas) Com ave 
Hagler, 38 Tex. Civ.. A. 52, 84 SW 
692 As to multifarious proposi- 
tions and assignments submitted as 
propositions see infra § 1590 text 
and notes 42-44. (9) Assignments 
of error relating to the same subject 
matter may be grouped. St. Louis, 
etc., BR. Co; ‘v. Tanda,’ (Tex, Civ. A‘) 
149 SW 292; Mutual L. Ins. Co. v. 
Horde (Dex, Cite -A5) elsOyeSVWVine coe. 
Huber v. Hill, (Tex. Civ. A.) 130 SW 
219. But each assignment must be 
supported by its proposition. See in- 
fra § 1588. (10) But assignments 
of error, each of which complains of 
a distinet ruling of the trial court, 
and which involve different subjects 
not germane to each other, cannot be 
grouped. Masterson vy. Ross, (Tex. 
Civ. A.) 152 SW 1156; Carlock v. Wil- 
lard,.- (Lex Civ. <A.) /149) 5S Waesear 
Goodby v. Northern Texas Tract. Co., 
(Tex. Civ. A.) 144 SW 359; Southern 
Pine Lumber Co. v. Arnold, (Tex. 
Civ. A.) 139 SW 1167 [den reh (Civ. 
A.) 139 SW 917]; Guilmartin v. Pad- 
gett, (Tex. Civ. A.) 138 SW 1143 (as- 
signments relating to different phases 
of the evidence); International, etce., 
R. Cox v., Bell, (Tex. ‘Civ: A.) 130 Sw, 
634; Baum v. McAfee, (Tex. Civ. A.) 
125 SW 984; Varn v. Varn, (Tex. Civ. 
A.) 125 SW 639; Lowrance v. Woods, 
54 Tex. Civ. ro 233, 118 SW 551; Kir- 
by. vin Blakes Doalexs, CivarAcg line ado 
SW 674; Hayward Lumber Co. v. Cox, 
(Tex. Civ. A.) 104 SW 403; Young v. 
Pecos County, 46 Tex. Civ. A. 319, 
101 SW 1055; Galveston, etc., R. Co. 
v. Worcester, 45 Tex. Civ. A. 501, 100 
SW 990. And see Villareal v. Pass- 
more, (Tex. Civ. A.) 145 SW 1086; 
Haskell vy. Hartrick,, (Tex. .Civ. \A.) 
135 SW 1057; Bryant v. Northern 
Texas Tract. Co., 52 Tex. Civ. A. 600, 
115 SW _ 880. (11) Where assign- 
ments are attempted to be consoli- 
dated in the brief without setting 
them out they will not be consid- 
ered. Mitchell v. Robinson, (Tex. 
Civ. A.) 1386 SW 501. (12) It is also 
required that the assignments as pre- 
sented in the brief shall be numbered 
from the first to the last in their con- 
secutive order; but it is provided that 
they need not appear in the order in 
which they appear in the original as- 
signment of errors filed in the office 
of the clerk of the trial court, and 
the numbers of such original assign- 
ments may be disregarded. Grisham 
v. Connell Lumber Co., (Tex. Civ. A.) 
164 SW 1107; St. Louis, etc., R. Co. 
v. West, (Tex. Civ. .A.) 159 Sw 142; 
Tucker Produce Co. v. Stringer, (Tex. 


Civ. A.) 146 SW 1001; Bryant... 
Northern Texas Tract. Co., 52 Tex. 
Civ. A. 600, 115 SW 880. (13) Mis- 


take in numbering of assignments 
and propositions may, but will not 
necessarily, prevent their considera- 
tion by the court. Barron v. White, 
(Tex. Civ. A.) 155 SW 590; Ft. Worth, 
ete.,, R. Co. v. Matador Land, etce., 
o., (Tex. Civ. A.) 150 SW 461; Lewis 
v. Houston Electric Co., 39 Tex. Gs 


should be specifically pomted out in the brief.®* 
has been well said: 


[$§ 1587-1588 


need not be repeated by the filing thereof.** 
[§ 1588] 4. Specification of Errors—a. General 
The errors for which a reversal is sought 


It 


‘*No rule is more important 


Where appellant did not personally 
prepare his brief, and the appellate 
court’s refusal to consider some as- 
signments of error probably involy- 
ing fundamental error, because not 
correctly copied into appellant’ s brief, 
would work great injustice to him, 
the appellate court may, in its discre- 
tion, hear the appeal upon its merits, 
notwithstanding appellant’s violation 
of the court rules in incorrectly copy- 
ing his assignments of error into his 
brief. Pate v. Vardeman, (Tex. Civ. 
A.) 141 SW 317. ‘ 

[b] Striking out brief.—Where 
there are no assignments of error, a 
motion to.strike out the briefs of 
appellant because no assignments of 
error are copied therein must pre- 
vail unless the errors complained of 
are fundamental. Hollywood v. Well- 


Danser 28 Tex. Civ. “A. 541, 68 SW 
52. Wigglesworth v. Uvalde Live 
recs Co; (Q@ex ‘Civea AS 26anowws 
53. Dees v. Thompson, (Tex. Civ. 


A.) 166 SW 56; Overton vy. Colored 
Knights of Pythias,’ (Tex. ‘Civ. A.) 
163 SW 1053; Douthitt. v. Farrar, 
(Tex. Civ. A.) 159 SW 182. And see 
Mitchell vy. Robinson, (Tex. Civ. A.) 
162 SW 443, 1172. 

54. Uz. S’— Schooner Catherine vy. 
U. S., 7 Cranch 99, 3 L. ed. 281; Win- 
terton Gum Co. v. Autosales Gum, 
ete; Co.) 211) Hed2+612,) 128) CCAm2 tae 
Northwestern Steam Boiler, etc. Co: 
v. Great Lakes Engineering Works, 
181" Fed. «38, 104" CCA 952") (otha 
Indemn. Co. v. J. R. Crowe Coal, 
etc., Cos 154 Bed. 545, 88 CCA 431; 
Moline Trust, etc., Bank Vv. Wylie, 
149 Fed. 734, 79 CCA 440; Walton v. 
Wild Goose Min., ete., Co., 123 Fed. 
209, 60 CCA 155; Western Assur. Co. 
v. Polk, 104 Fed. 649, 44 CCA 104. 

Al a—_Wheeler v. Fuller, 4 Ala. A. 
532,68 S 7 

Ariz. eer ye v. Joerger, 15 Ariz. 
430, 140) 2 Pe 2098 Charbouleau  v. 
Shields, 9 Ariz. 73, 76 P 821; Dagegs v. 
Field, 6 Ariz. 47, 52 P 773; gene ee Vv. 
Hoskins, 5 Ariz. 236, 52 P 350. 

Cal.—Bell v. Staacke, 151 Cal. 544, 
91 P 322; Alameda v. Cohen, 133 Cal. 
iy 8 AS 127; Joyce v. White, 95 Cal. 
236, 30 P 524: Murdough vy. Mur- 
dough, 23 Cale AS 19s TS ae 2G7e 
Bell v. Germain, 12 Cal. A. 3715, -10T 
P'630: 

Colo.—Silver Mountain Mine Co. v. 
Anderson, 41 Colo. 128, 92 P 226; Bit- 
ter v. Mouat Lumber, etc, Co., 27 
Colo. 120, 59 P 403. 

Conn.— Williams v. Apothecaries 
Hall-Co., 80 Conn: 503, 69 A 12. 
ae C.—Bradshaw v. Stott, 4 App. 


Fla.—St. Johns, ete., R. Co. v. Shal- 
ley, 33 Fla. 397, 14S S 890. 
Ga.—Capital City Tobacco Co. v. 
Anderson, 138 Ga. 667, 75 SE 1040; 
Bennett v. Farmers, ete., Bank, 124 
Ga. 223, 52 SE 330. 
Tda.—-Nelson Bennett Co. v. Twin 
aces Land, ete., Co., 14 Ida. 5, 93 P 
Til. Lah ant Taylor Coal Co. 
Dawes, 122 Ill. A. 389 [aff 220 ny 
145, 17 NE 131]. 
Ind.—Tippecanoe L. & T. Co. 
Jester, 1808 Ind: 357 10f NE 915: 
Stauffer v. Hulwick, 176 Ind. 410, 96 
NE 154, AnnCas1914A Obi" Schmoe 
Ve Cotton, 167 Ind. 364, 19’ NE 184; 
M. S. Huey COnvs Johnston, 164 Ind. 
489, 73 NE 996; New Albany Gas 
Light, etc., Co. v. New Albany, 1329 
Ind. 660, 39 NE 462; Millikan v. Tem- 
ple, 94 Ind. 261; Bray v. Carpenter, 20 
Ind. 255; Waltz v. Neusbamer, 18 Ind. 
374; Wickersham v. McGaughey, (A.) 
104 NE 770; Western Ins. Co. v. Ash- 
by, 53 Ind. A. 518, 102 NE 45; St: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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than the one which requires appellant to set out in 
his brief the errors upon which he relies for re- 
versal. This is the first matter upon which the court 
on appeal wishes to be advised, and the appellant’s 


brief is the court’s only source of 


Joseph Valley R. Co. v. Raber, etc., 
Mfg. Co., 53 Ind. A. 439, 101 NE 832; 
Judy v. Woods, 51 Ind. A. 325, 99 
NE 792; Albaugh v. Lynas, 47 Ind. 
A. 30, 93 NE 678 [aff reh (A.) 90 NE 
908]; Small y. Indianapolis Mortar, 
etce., Co., 45 Ind. A. 160, 90 NE 386; 
Pittsburg, ete. R. Co. v. Greb, 34 
Ind. A. 625, 73 NE 620. 

Ind. T.—Woods v. Woods, 5 Ind. 
T. 475, 82 SW 878; McAlester Coal, 
OtCr Cow V.. Hacvcerson,.§451nd. Pa Lv; 
69 SW 840. 

Iowa.—Boeck v. Modern Woodmen 
of America, 162 Iowa 159, 143 NW 
999; Fisher v. Trumbauer, 160 Iowa 
255, 188 NW 528, 141 NW 419; Ball 
v. Witham, 151 Iowa 316, i181 NW 14; 
Jones v. General Constr. Co., 150 
Iowa 194, 129 NW 830; Blackett v. 
Ziegler, 147 Iowa 167, 125 NW 874; 
Cooper v. Oelwein, 145 Iowa 181, 123 
NW 955; Olson vy. Rice, 140 Iowa 630, 
119 NW 84; Herriott v. Kersey, 69 
Iowa 111, 28 NW 468. 

Kan.—Sullenger v. Buck, 22 Kan. 
28; Smith v. Woods, (A.) 59 P 660; 
Busenbark v. Park, 5 Kan. A. 17, 47 
P 324. 

Ky.—Garvey v. Garvey, 156 Ky. 
664, 161 SW 526. 

Mass.—Carroll v. Metropolitan Coal 
Co., 1859 Mass. 159, 75 NE 84. k 

Mich.—Hunter v. Dwight, 157 Mich. 
634, 122 NW 267; Graves v. Battle 
Creek, 95 Mich. 266, 54 NW 757, 35 
AmSR 561, 19 LRA 641; Lynch v. 
Craney, 95 Mich. 199, 54 NW 879. 

Minn.—Woodbury v. Day, 24 Minn. 
463. 

Mo.—Redmond v. Quincy, etc., R. 
Co., 225 Mo. 721, 126 SW 159; Moran 
Bolt, ete., Mfg. Co. v. St. Louis Car 
Co., 210 Mo. 715, 109 SW 47; David 
Adler, ete., Clothing Co.’ v. Corl, 155 
Mo. 149, 55 SW 1017; Thorpe v. Mis- 
souri Pac. R. Co., 89 Mo. 650, 2 SW 
8, 58 AmR 120; Maier v. Metropoli- 
tan St. R. Co., 176 Mo. A. 29, 162 SW 
1041; Berst v. Moxom, 163 Mo. A. 
123, 145 SW 857; Bauer v. School 
Dist. No. 127, 78 Mo. A. 442; Paxson 
vy. St. Louis Drayage.Co., 55° Mo. A. 
566; Isaac v. Bohn-Verdin Lumber 
Co., 47 Mo. A. 30. 

Mont.—Lehane v. Butte Electric R. 
Co., 37 Mont. 564, 97 P 1038; Delmoe 
Raluone es) Mont 39. 0 838i ak, S7h8; 
Dorais v. Doll, 33 Mont. 314, 83 P 
884; In re Tuohy, 33 Mont. 2380, 83 P 
486; McIntosh Hardware Co. v. Flat- 
head County, 32 Mont. 254, 80 P 239; 
Schilling v. Curran, 30 Mont. 370, 76 
P 998; Patterson v. Pfouts, 25 Mont. 
163, 64 P 222; Rehberg v. Greiser, 24 
Mont. 487, 62 P 820, 63 P 41; Charles 
Schatzlein Paint Co. v. Godin, 24 
Mont. 488, 62 P 819; Cole v. Ryan, 
24 Mont. 122, 60 P 991. 

Nebr.—Packard v. De Voe, 94 Nebr. 
740, 144 NW 813; Wilson v. Wilson, 
94 Nebr. 192, 142 NW 543; Waxham 
v. Fink, 86 Nebr. 180, 125 NW 145, 
28 LRANS 367. 21 AnnCas 301; Gan- 
dy v. Bissell, 81 Nebr. 102, 115 NW 
571; Hackney v. Raymond_ Bros. 
Clarke Co., 68 Nebr. 624, 94 NW_ 822, 
99 NW 675; Farmers’, etc., Ins. Co. v. 
Wiard, 59 Nebr. 451, 81 NW_ 312; 
Aftna Ins. Co. v. Simmons, 49 Nebr. 
811, 69 NW 125; Livingston v. Moore, 
2 Nebr. (Unoff.) 498, 89 NW 289; 
Farmers’ L. & T. Co. v. Hastings, 2 
Nebr. (Unoff.) 337, 96 NW 104. 

N. Y.—Prime v. Yonkers, 131 App. 
Div. 110, 115 NYS 305 [aff 199 N. Y. 
542 mem, 93 NE 1129 mem]; Gallo- 
way v. Erie R. Co., 116 App. Div. eG 
102 NYS 25 [aff 192 N. Y. 545 mem, 
84 NE 1113 mem]; Landers v. Staten 
Island R. Co., 13 AbbPrNS 338 [rev 
on other grounds 53 N. Y. 450]. 

N. C.—In re Murray, 141 N. C. 588, 
54 SH 435. 

Okl.—Low v. Barnes, 30 Okl. 15, 118 
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P 389; Barnes v. Benham, 13 Okl. 
DS25) (oa P1130) Custer County: ve 
Moon, 8 Okl. 205, 57 P 161; Penny v. 
Feliner, 6 Okl. 386, 50 P 123. 

S. D.—Sorg v. Wells, 33 S. D. 142, 
144 NW 918; Hdgemont Impr. Co. v. 
N. S. Tubbs Sheep Co., 22 8. D. 142, 
115 NW 1130. 

Tenn.—Loveman vy. Taylor, 85 Tenn. 
1, 2 SW 29; Huntingdon y. Mullens, 


16 Lea 738. 
Tex.—Texas Midland R. Co. v. 
Cummins; (Civ... A.) 156, Siw “542: 


Webb v. Kirby Lumber Co., 48 Tex. 
Civ. A. 548, 107 SW 581; Lowrey v. 
Haynes, 44 Tex. Civ. A. 431, 98 SW 
1068; Herman y. Dunman, (Civ. A.) 
95 SW_ 80; International, ete., R. Co. 
v. McVey, (Civ. A.) 81 SW 991 [reh 
den (Civ. A.) 883 SW 34, and rev on 
other grounds 99 Tex. 28, 87 SW 328]. 
See also infra § 1590. 

Utah.—Hannan Bros. v. Walten- 
spiel, 29 Utah 466, 82 P 859; High- 
land Boy Gold Min. Co. v. Strickloy, 
28 Utah 215, 78 P 296, 107 AmSR 
711, 1 LRANS $76 [aff 200 U. S. 52%, 
26 SCt 301, 50 L. ed. 581, 4 AnnCas 
1174]; Herriman Irr. Go. v. Keel, 25 
Pitan’ 96" 69 Peo: 

Vt.—Johnson y. Central Vt. R. Co., 
84 Vt. 486, 79 A 1095; Stevens v. 
Goodenough, 83 Vt. 303, 75 A 398; 
Drown v. New England Tel., etc., Co., 
81 Vt. 358, 70 A 599; Paine v. Web- 
Ster, 64 Vt./105,.23 A 615. 

Wash.—Johnston v. Gerry, 34 
Wash. 524, 76 P 258, 77 P 503; Crow- 
ley v. McDonough, 30 Wash. 57, 70 
P 261; Doran yv. Brown, 16 Wash. 
703, 48 P 251; Perkins v. Mitchell, 15 
Wash. 470, 46 P 1039; Chandler v. 
Cushing-Young Shingle Co., 13 Wash. 
89, 42 P 548; Haugh v. Tacoma, 12 
Wash. 386, 41) PY 1738, 43" PP 37. 

Wis.—Laing v. Williams, 135 Wis. 
208, L115 NW $21, 128 AmSR, 1025; 
Weyerhaeuser v. Harley, 99 Wis. 445, 
75 NW 80. be 

[a] Application of the rule.—(1) 
An objection that a false or mislead- 
ing issue had been tried to the preju- 
dice of plaintiff in error cannot be 
reviewed where no such error was as- 
signed.) ‘Adtna, Indemn. “Co! fyi. Re 
Crow Coal, ete., Co., 154 Fed. 545, 83 
CCA 431. (2) A contention that the 
court erred in permitting the jury to 
find that a note sued on had been 
paid will not be considered where a 
determination of the question in- 
volves an extended computation 
which appellant’s counsel has not 
seen fit to incorporate in his brief. 
McLeod v. Hunt, 128 Mich. 124, 87 
NW 101. 

[b] Specification held sufficiently 
specific.—A specification of error on 
writ of review in highway proceed- 
ings that the court erred in holding 
that the description of the road in 
the petition therefor and notice was 
sufficient was sufficiently specific, and 
an appeal from a dismissal of the 
writ will not be dismissed. Geo. 
Palmer Lumber Co. v. Wailowa Coun- 
ty OOF Ores42= TIS SP eos! 

[c] Substantial compliance with 
rule.—(1) A substantial compliance 
with the rule requiring errors to be 
specifically pointed out will be suffi- 
cient (Whitney v. Dewey, 10 Ida. 633, 
SOP 69F a rvAr bh 2 Brows rv, 
Calloway, 34 Wash. 175, 75 P 630), 
or (2) at all events when there has 
been such compliance the brief will 
not be stricken out on motion (John- 
ston v. Gerry, 34 Wash. 524, 76 P 
ts (ead aE. 

[d] In South Dakota, by express 
provisions of a rule of court, the 
statement in appellant’s brief must 
be sufficient to show that a ruling 
complained of was prejudicial as well 
as erroneous. Peterson v. Miller, 33 
S. D. 397, 146 NW 585. 
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It is not the duty of the reviewing court to search 
the record for errors on which to reverse the judg- 
ment, and ordinarily it will not go beyond appel- 
lant’s brief in search of such errors,°* although the 
court may at its option notice a plain error which 


55. Jeffersonville School Tp. v. 
Jeffersonville School City, 50 Ind. A. 
178, 96 NE 662, 663; King v. State, 
47 Ind. A. 595, 93 NE 1082. 

56. U. S.—Winterton Gum Co. v. 
Autosales Gum, etc, Co., 211 Fed. 
612, 128 CCA 212; Chicago Great 
Western R. Co. v. Eagan, 159 Fed. 40, 
86 CCA 230. 

Ala.—Alabama Steel, etc, Co. v.- 
Sells, 168 Ala. 547, 52 S 921; Wilson 
v. Lewis, 11 Ala. A. 261, 65 S 919; 
Morton v. Clark, 10 Ala. A. 439, 65 S 
408; North Alabama Tract. Co. v. 
Taylor, 3 Ala. A, 456, 57 S 146. 

Cal.—Bird v. Potter, 146 Cal. 286, 
79 P 970 (holding that, where alleged 
errors of law occurring at the trial 
are relied on, but the questions and 
rulings complained of are pointed out | 
in no other way than by reference to 
folios, and an examination of such 
folios discloses the references to have 
been mistakenly made, the supreme 
court is not obliged to Search the 
record ta find the auestions and rul- 
ines); Kvlo vi Craig, 125) (Call 107) 5% 
P-791; Williams v. Hawkins, 20 Cal. 
A. 161, 128 P 754; Clark v. Rauer, 2 
Cal. A. 259, 883 P 291 (sufficiency of 
evidence to support finding). ; 

Ill.—Welsh v. Shumway, 232 Ill. 54, 
83 NE 549. : 

Ind.—Schreiber v. Worm, 164 Ind. 
7, 72 NE 852; Woollen v. Whitacre, 
91 Ind. 502; Baker v. Osborne, (A.) 
104 NE 97; Huber Mfg. Co. v. Bless- 
ing, 51 Ind. A. 89, 99 NH 132; Peden 
v. Scott, 35 Ind. A. 370, 73 NE 1099; 
Henry School Tp. v. Meredith, 32 Ind. 
A. 607, 70 NE 393 (where it was said 
that the appellate court will not per- 
form the work of the attorneys for 
the appellant in searching the record 
in order to ascertain with necessary 
certainty whether there are any avail- 
able errors disclosed therein); Hmer- 
son v. Opp, 9 Ind. A. 581, 34 NE 840, 
37 NE 24. 

Iowa.—Maynard v. Des Moines, 159 
Iowa 126, 140 NW 208; Sunley v. 
Metropolitan L. Ins. Co., 105 NW 408; 
Van Wagenen vy. Parsons, 106 Iowa 
263, 76 NW 675; Wightman vy. Butler 
County, 83 Iowa 691, 49 NW 1041. 

Kan.—Spellman y. Metropolitan St. 
R. Co., 87 Kan. 415, 418, 124 P 363, 
AnnCas1913E 230 [cit Cyc]; Mutual 
Ben. L. Ins. Co. v. Kasha, 6 Kan. A. 
357, 51 P 811; Busenbark vy. Park, 5 
Kan. A.'17, 47 P 324. 

Mich.—Keenan vy. Mt. Pleasant, 176 
Mich. 620, 142 NW 1114. 

Mo.—Baxter v. Magill, 127 Mo. A. 
392, 105 SW 679. 

Mont.—Kelly v. Granite Bi-Metallic 
Cons. Min. Co., 41 Mont. 1, 108 P 785; 
Power v. Stocking, 26 Mont. 478, 68 
P 857; Rehberg v. Greiser, 24 Mont. 
487, 62 P 820, 63 P 41; McCleary v. 
Crowley, 22 Mont. 245, 56 P 227. 

N. Y.—Prime v. Yonkers, 131 App. 
Div 110 LLS NY S*3805: [ati 199 mney. 
542 mem, 93 NH 1129 mem]. 

Okl.—Brunson v. Emerson, 34 Okl. 
211, 124 P 979; Ferguson v. Union 
Nats Bank, i237 Okie 03 (4 99" BP 06412 
Barnes v. Lynch, 9 Okl. 11, 59 P 995 
[aff reh 9 Okl. 156, 59 P 995]; Penny 
v. Feliner, 6 Okl. 386, 50 P 123. 

Tex.—Keller v. Lindow, (Civ. A.) 
133 SW 304. 

Wash.—Chandler v. Cushing-Young 
Shingle Co., 13 Wash. 89, 42 P 548. 

[a] Thus, (1) where counsel on 
appeal complained that a return ina 
summons “did not correspond with 
the statute of the state of Missouri 
in such cases made and provided,” 
such objection was not sufficiently 
stated, as the court could not under- 
take to search for the provision vio- 
lated. Stephens Lith., etc., Co. v. 
Sharp, 150 Mo. A. 226, 129 SW 1072. 
(2) A party questioning the correct- 
ness of the decision of a court allow- 
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has not been assigned,>? and it has been held should 
do so if the error is fundamestal in character.®§ 
Yet the fact that the court has occasionally over- 
looked infractions of the rule does not require it 
to abrogate the same or to overlook such infrae- 
It is not necessary for 
the appellant to assign his reasons in the specifica- 
tions contained in his brief. Whatever reasons he 
may have for his contention are properly embraced 
in that portion of the brief devoted to his argu- 
While assignments of error relating to 


tions in other instances.®® 


ment.°° 


ing interest on subcontractors’ claims 
for liens should furnish the supreme 
court with sufficient data to justify 
the court in holding that an error 
has been made, and it is not the duty 
of the supreme court to search the 
record or the briefs and abstract in 
order to figure out the results de- 
manded by the party complaining. 
Haynes vy. Coles County, 234 Ill. 137, 
84 NE 747 [aff 134 Ill. A. 320]. (3) 
Where counsel do not comply with 
Rule No. 24 par 2 subd 3 (47 Fed. 
Xi pldy OCA sxx evil 18 Seaned. wkvi, 
109 {CCA + xvi),. or ‘Supr., Ct. Rule 
No. 21 par 2 subd 3 (32 Supr. Ct. x), 
by pointing out in their briefs the 
pages in the bill of exceptions where 
the rulings challenged with the ob- 
jections and exceptions to them may 
be found, the appellate court will 
not ordinarily search the record to 
find and discuss them. Illinois Cent. 
R. Co. v. Nelson, 212 Fed. 69, 128 CCA 
525; Northwestern Steam Boiler, etc., 
Co. v. Great Lakes Engineering 
Works, 181 Fed. 88, 104 CCA 52. 

57. Whitfield v. Krawza, 214 Fed. 
83 (holding, however, that it will 
not do so on appeal in a habeas cor- 
pus proceeding by an alien ordered 
deported as having entered the coun- 
try for an immoral purpose, where 
there is absolutely no effort to com- 
ply with the rule, where no evidence 
can be found that the applicant en- 
tered the United States for an im- 
moral purpose, and she is not repre- 
sented on the appeal); National Cash- 
Register Co. v. Leland, 94 Fed. 502, 
37 CCA, 372. 

58.- Biggs v. Miller, (Tex. Civ. A.) 
147 SW 632; Brotherhood of Railroad 
Trainmen v. Roberts, 48 Tex. Civ. A. 
325, 107 SW 626. 

59. Rehberg v. Greiser, 24 Mont. 
487, 63 P 41. 

State v. Gallatin County Jus- 
tice’s Ct., 31 Mont. 258, 78 P 498. 

Gulf, etc., R:.Co.. vs Box; 81 
Tex. 670, 17 SW 875; Houston, etce., 
Re ConvaiGuisar, 1Clex. a Civ mA 27 
SW 1045; Sabine, ete., R. Co. v. Ew- 
ing tf Tex. iCivenA.. O3l,: 20S Wwi1700; 
Goetzinger v. Rosenfield, 16 Wash. 
392, 47 P 882, 38 LRA 257. And see 
Elgin First Nat. Bank v. Adams, 82 
Nebr. 801, 118 NW 1055 (holding 
that, where the printed brief particu- 
larly sets out the error in giving a 
specified instruction, such error will 
not be disregarded because in the as- 
signment of errors the only specifi- 
cation was that made to a group of 
several instructions of which this 
was one); and infra § 1590. 

[a] Thus plaintiff in error may 
group in his brief an assignment of 
error in the charge of the court, and 
an assignment of error in refusing 
an instruction requested by him to 
correct the same. Sabine, etc., R. Co. 
v. Ewing, 1 Tex. Civ. A. 531, 21 SW 
700. 

62. Ala.—North Alabama _ Tract. 
Co. v. Taylor, 3 Ala. A. 456, 57 S 146 
(holding that Civ. Code [1907] p 1508 
rule 10, requiring each ground of er- 
ror insisted on to be separately pre- 
sented, is not complied with by sub- 
mitting a single proposition dealing 
in a summary way with several rul- 
ings involving different propositions). 

Colo.—Bitter vy. Mouat Lumber, etc., 
ol, 27. Colo..1205 59" Pr403: 

Fla.—Atlantic Coast Line R. Co. v. 
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Whitney, 65 Fla. 72, 61 S 179. 
, 1l1l.—Gillespie v. Rout, 40 Ill. 58. 

Minn.—Dunecan y. Kohler, 37 Minn. 
379, 34 NW 594; Woodbury v. Day, 
24 Minn. 463. 

Mo.—Bauer v. School Dist. No. 127, 
78 Mo. A. 442; Honeycutt v. St. Louis, 
etc., R. Co., 40 Mo. A. 674. 

Mont.—Rehberg v. Greiser, 24 
Mont. 487, 62 P 820, 63 P 41; Cole v. 
Ryan, 24 Mont. 122, 60 P 991. 

N. Y.—wNelson v. Canisteo, 100 N. 
Y. 89, 2 NE 473. 

Okl.—Hopley v. Benton, 38 Okl. 223, 
132 P 808; Indian Land, etc., Co. v. 
Widner, 35 Okl. 652, 130 P 551; Ar- 
kansas Valley Nat. Bank y. Clark, 31 
Okl. 418, 122 P 135; Hiklor v. Badger, 
25 Okl. 853, 108 P 359; Mahaney v. 
Unions inv. |Co., °23, (OKI 583,90 L0tsee 
1054; Custer County v. Moon, 8 Okl. 
205, 57 P £61. 

Tex.—Cooper v. Hiner, 91 Tex. 658, 
45 SW 554; Galveston, etc., R. Co. v. 
Smith, 24 Tex. Civ. A. 127, 57. SW 
999; Davis v. Converse, (Civ. A.) 46 
SW 910; Houston, ete., Co. v. Guisar, 
(Civ. A.) 27 SW 1045. And see infra 
§ 1590. 

[a] Statement that “these and 
kindred subjects will be discussed in 
their order” insufficient.—A _ state- 
ment as to certain points relied on, 
that these and kindred subjects will 
be discussed in their order, does not 
satisfy the requirements of the rule 
since the statement should enable 
the court to determine what alleged 
errors are abandoned. Peo. v. Van 
Alstyne, 157 Mich. 366, 122 NW 193. 

[b] Compliance with rule held suf- 
ficient.—A rule requiring appellant’s 
brief to distinctly and separately al- 
lege the errors relied upon is suffi- 
ciently complied with, where the er- 
rors are pointed out under the head, 
“Points and Authorities,’ although 
it is a better practice to make the 
“Assignment of Errors” separate and 
apart from the ‘Points and Authori- 
ties” and the “argument.” Collier v. 
Catherine Lead Co., 208 Mo. 246, 106 
SW 971. To same effect Perry v. 
Strawbridge, 209 Mo. 621, 108 SW 
641, 123 AmSR 510, 16 LRANS 244, 
14 AnnCas 92. 

63. Dickson v. Lowe, 38 Okl. 216, 
132 P 354; Reynolds v. Phipps, 31 
Okl. 788, 123 P 1125; Arkansas Val- 
ley Nat. Bank v. Clark, 31 Okl. 413, 
122 P 135. See also infra § 1590. 

64. U. S.—New York Dry Goods 
Store v. Pabst Brewing Co., 112 Fed. 
381, 50 CCA 295. . 

Ala.—Birmingham R., ete., Co. v. 
Martin, 148 Ala. 8, 42 S 618. 

Ill.—Chicago, ete. R. Co. v. Mof- 
fitt, 75 Ill. 524; Chicago City R. Co. v. 
Van Vieck, 40 Ill. A. 367 [aff 143 Ill. 
480, 32 NE 262]. 

Ind.—Huntington vy. Cline, 181 Ind. 
7,103 NH 795. 

Minn.—Woodbury v. Day, 24 Minn. 
463. 

N. C.—Snipes v. Norfolk, etc, R. 
Co., 144 N. C. 18, 56 SE 477. 

Tex.—Kruegel v. Johnson, (Civ. A.) 
112 SW 774; McAllen v. Raphael, 
(Civ. A.) 96 SW 760; Gammon v. 
Sigel, 43 Tex. Civ. A. 199, 95 SW 730; 
Maldonado v. Arthur, (Civ. A.) 70 SW 
562. 

Vt.—Bixby v. Roscoe, 85 Vt. 105, 
81 A 255. 

Wis.—Robinson vy. Dow, 155 Wis. 
605, 145 NW 652. 
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the same matters may be grouped,®*! those relating | 
to different questions or matters should be sepa- 
rately presented,®* and by express provisions of 
some rules of court should be numbered.*? 
court will not examine a large number of objections 
referred to en masse, without any particular error 
being specified.** 
the rule requiring specifications of errors relied on 
will be sufficient.°° But, if a brief contains no speci- 
fication of the errors relied on, the court may refuse 
to consider it and may affirm the judgment,®® or 


The 


A substantial compliance with 


See also Memphis, ete., R. Co. v. 
Steel, 108 Ark. 14, 156 SW 182 (hold- 
ing that, where appellant asked a 
number of instructions, two of which, 
not set out in the brief, were given, 
the court on appeal will not inquire 
as to the correctness of any of the 
requested instructions which were re- 
fused); Skeels v. Porter, (Iowa) 145 
NW 332 (holding that, under court 
rule § 53 [128 NW xi], assignments 
of error grouped in argument, which 
do not contain a statement 
facts, and can be understood only by 
a reference to the points which only 
refer the court to various pages of 
me peg eae are insufficient). 

a 
exceptor must state in his brief the 
precise point on which he relies as 
reversible error; and, he having ob- 
jected to admission of evidence on 
six grounds, some of which are with- 
out force, and in his brief having 
merely stated that the evidence ‘was 
incompetent for the reasons given,” 
referring to the transcript, the court 
will not examine the several grounds 
named in taking the exception in or- 
der to see if there was error. Bixby 
v. Roscoe, 85 Vt. 105, 81 A 255. (2) 
An assignment of error questioning” 
the propriety of submitting to the 
jury special interrogatories is deemed 
to have been abandoned, where the 
brief of complaining counsel only re- 
fers to such special interrogatories 
at the close of the argument by stat- 
ing that the court erroneously gave 
to the jury not less than thirteen spe- 
cial interrogatories of such a nature 
as to add to the error of the instruc- 
tions complained of. Weinand v. 
Field, 131 Ill. A. 166. 

[b] Where no particular exception 
to a master’s report is relied on in 
appellant’s brief, but the exceptions 
are urged as a whole, the court will 
not hunt for errors. Davenport v. 
Davenport, 80 Vt. 400, 68 A 49. 

65. McKenzie v. Royal Dairy, ~35 
Wash. 390, 77 P 680 (holding that, 
where, on appeal, no formal assign” 
ment of error appeared in appellants’ 
brief, but at the conclusion of his 
statement of the case it was recited 
that from the order sustaining a de- 
murrer .appellants appealed, and the 
argument was wholly directed to the 
ruling on demurrer, a motion to 
strike the brief on the ground that it 
did not point out the errors relied 
on, as required by rule, will be de- 
nied). 

66. U. S.—Western Assur. Co. v. 
Polk, 104 Fed. 649, 44 CCA 104. 

Ariz—Utah Canal Enlargement, 
etc., Co. v. London Co., 7 Ariz. 1, 60 
P T22. 

Ind.—Griffith v. Felts, 52 Ind. A. 
268, 99 NE 4382. 

Ind. T.—Grubbs v. Needles, 5 Ind, 
T. 458, 82 SW 873. . 

Mont.—Hickey yv. Kaufman, 34 
Mont. 106, 85 P 870; Patterson v. 
Pfouts, 25 Mont. 163, 64 P 222; Har- 
rington v. Smith, 25 Mont. 111, 63 P 
1036; Rehberg v. Greiser, 24 Mont. 
487, 62 P 820, 63 P 41; Charles Schatz- 
lein Paint Co. v. Godin, 24 Mont. 483, 
62 P 819; Cole v. Ryan, 24 Mont. 122, 
60 P 991; Babcock vy. Caldwell, 22 
Mont. 460, 56 P 1081. 

N. D.—Frost v. Hoellinger, 21 N. D. 
560, 182 NW 186; Sucker State Drill 
Co. v. Brock, 18 N. D. 532, 123 NW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Applications of rule.—(1) An. 
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dismiss the appeal,®’ although it has been held that 
the court may, if it sees fit, determine the case on 
And it has also been held that, al- 
though errors should have been more specifically 
alleged, the brief will not be stricken from the files 
where the court is able to discover the errors re- 


the merits.® 


lied on.® 


[§ 1589] b. Applications of Rule. 
rejection or striking out of evidence. 
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667; Marek vy. Minneapolis, etce., 
Co., 15 N. D. 86,105 NW 1106; Wil- 
son v. Kartes, 11 N. D. 92, 88 NW 
1023; Brynjolfson v. Thingvalla Tp., 
8 N. D. 106, 77 NW 284; Henry v. 
Maher, 6 N. D. 413, 71 NW 127; Hos- 
tetter v. Brooks El. Co., 4 N. D. 357, 
61 NW 49; O’Brien v. Miller, 4 N. D. 
308, 60 NW 841; Globe Inv. Co.:v. 
Boyum, 3 N. D. 538, 58 NW 339. 

S. D.—Baskerville v. Thomas, 32 S. 
D. 482, 143 NW 371; Todd v. Burger, 
31.S. D. 622, 141 NW 515; Sanford v. 

. Helgerson, 31 S. D. 472, 141 NW 390; 
State v. Doran, 28 S. D. 486, 134 NW 
53. 


Wash.—Doran v. Brown, 16 Wash. 
703, 48 P 251; Haugh v. Tacoma, 12 
Wash. 386, 41 P 178, 43 P 37. 

See Wielinga v. Beatrice Creamery 
Co., 95 Nebr. 406, 145 NW 987 (Chold- 
ing that, where appellant’s brief does 
not set out particularly each error 
assigned as required by Code Civ. 
Proc.: § 675c, or comply with the 
court’s rule relating to assignments 
of error, and the record does not dis- 
close a plain error such as is cog- 
nizable under Code Civ. Proc. § 675c, 
without being specified in the brief, 
the judgment will be affirmed); Laing 
vy. Williams, 135 Wis. 253, 115 NW 
821, 128 AmSR 1025 (holding that, 
where no error is assigned in appel- 
lant’s brief as required by Supr. Ct. 
Rule No. 10 [108 NW vi], and un- 
aided by such assignment the court 
is unable to discover material or 
prejudicial error, the judgment will 
be affirmed). 

67. U. S.—Sovereign Camp W. W. 
v. Jackson, 97 Fed. 382, 38 CCA 208. 

D. C.—Bradshaw v. Stott, 4 App. 
527. 

Ind. T.—Hudson v. Von Weise, 7 
Ind. T. 238, 104 SW 602. 

Kan.—White v. Deming, 72 Kan. 
Sita Soe SOO: 

Mont.—Gibson v. Hubbard, 22 Mont. 
Lilie SY fans Batastehs “ 

Okl.—Livingston y. Chicago, etc., 
R. Co., 41 Okl. 505, 139 P 260;-Carver 
v. Kenyon, 40 Okl. 232, 135 P 1050; 
McDonald Coal Co. v. Equitable Pow- 
der Mfg. Co., 38 OkI. 177, 1382 P 486; 
U. S. Fidelity, ete, Co. v. Overstreet, 
88 Okl. 170, 132 P 480; Indian Land, 
etc., Co. v. Widner, 35 Okl. 652, 130 
P 551: Reynolds v. Phipps, 31 Okl. 
788, 123 P 1125; Hiklor v. Badger, 25 
Okl. 853, 108 P 359; Mahaney v. Union 
Inv. Co., 23 Okl. 533, 101 P 1054. 

Contra Johns v. Ruff, 12 N. D. 74, 
95 NW 440; State v. McKnight, 7 N. 
D. 444, 75 NW 790 (both holding that 
an appeal cannot be dismissed on the 
grounds that no assignments of er- 
ror are made in the appellant’s brief 
or that an attempted assignment was 
insufficient. In the last of these two 
eases it was intimated that an in- 
sufficient assignment of errors would 
constitute a good ground on which to 
strike the brief arom Hes files on 

roper application erefor). 

: 68. Western Assur. Co. v. Polk, 104 
Fed. 649, 44 CCA 104. 

69. Crowley v. McDonough, 30 
Wash. 57, 70 P 261. 

70. Ranney v. Lewis, 182 Mo. A. 
58, 167 SW 601; Terrapim v. Barker, 
26 Okl. 93, 109 P 931; Indian Land, 
etc., Co. v. Taylor, 25 Okl. 542, 106 P 

ap 
eer. U. §.—Lincoln Sav. Bank, etc., 
Co. v. Allen, 82 Fed, 148, 27 CCA 87. 

Ark.—Midland Valley R. Co. v. Le- 
moyne, 104 Ark. 327, 148 SW 654. 

Gal.—Stewart v. Whittemore, 3 Cal. 
K23 se P 842i 
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alleged in admission or rejection of evidence, a gen- 
eral complaint that the court erred in admitting or 
rejecting testimony is not sufficient.7° 
lar evidence admitted or rejected must be pointed 
out in the brief; otherwise it will not be consid- 
This should be done as the rules of court 


The particu- 


may provide, by a specific reference to the pages of 


Admission, 
If error is 


Tll.—Lincoln v. Chicago, etec., R. Co., 
262 Ili. 98, 104 NE 282; Dodd v. Fruit 
Growers Refrigerating, etc., Co., 147 
Ill, A. 152; Chronister vy. Anderson, 
73 Ill. A. 524. 

Ind.—American Fidelity Co. vy. In- 
dianapolis Mortar, ete., Co., 178 Ind. 
133, 98 NE 709; Lake Erie R. Co. v. 
Shelley, 163 Ind. 36, 71 NE 151; Moore 
v. Auge, 125 Ind. 562, 25 NE 816; 
Hitz v. Warner, 47 Ind. A. 612, 93 NE 


1005. 

Mich.—Ranson y. Weston, 110 
Mich. 240, 68 NW 152. 

Mo.—Hall yv. Gallemore, 138 Mo. 
638, 40 SW 891; Ranney v. Lewis, 182 
Mo. A. 58, 167 SW 601; Paxson vy. St. 
Louis Drayage Co., 55-Mo. A. 566; 


Tuttle v. Davis, 48 Mo. A. 9; Mc- 
Kensie v. Missouri Pac. R. Co., 24 


Mo. A. 392. 

Mont.—Nichols v. Williams, 38 
Mont. 552, 100 P 969. 

Okl.—Avants v. Bruner, 39 OkIl. 


730, 1386 P 593; Terrapim v. Barker, 
26 Okl. 93, 109 P 981. 

Tex.—Underwood vy. Jordan, 
A.) 166 SW 88; Texas Cent. R. : 
v. Neill, (Civ. A.) 159 SW 1180; Gulf, 
ete., Co. v. Honeycutt, (Civ. A.) 
150 SW 479; Stark v. Burkitt, (Civ. 
A.) 120 SW 939; Sterling v. De Laune, 
47 Tex, Civ. A. 470, 105- SW $1169: 
J. S. Mayfield Lumber Co. v. Carver, 
27 Tex.) Civ. A> 467, “66.9 W %216! 
See also Ackermann y. Ackermann 
pees: Verein, (Civ. A.) 60 SW 

Vt.—Johnson vy. Central Vermont 
R. Co., 84 Vt. 486, 79 A 1095. 

Wash.—Standard Lumber Co. v. 
Bagle Lumber Co., 68 Wash. 114, 114 

Wis.—Harper v. Holcomb, 146 Wis. 
183, 1830 NW 1128. 

[a]. Gbjections to hypothetical 
question.— Where a hypothetical 
question has been permitted over the 
objection that it assumed, conditions 
of which there had been no evidence, 
and some of the assumptions were 
obviously based on evidence, the 
party complaining of the ruling must 
designate in his brief the assumptions 
not claimed to be based on evidence 
to require the court to examine the 
matter. Johnson y. Central Vermont 
R. Co., 84 Vt. 486, 79 A 1095. 

72. U.S.—Davidson Steamship Co. 
Vv. U..S.;-142' Ped. 315, 73 CCA. 425 [aft 
205 U. S. 187, 27 SCt 480, 51 L. ed. 
764]; Chicago Great Western R. Co. 
v. Egan, 159 Fed. 40, 86 CCA 230; 
Lincoln Sav. Bank, etc., Co. v. Allen, 
82 Fed. 148, 27 CCA 87. 

Cal.—Smith v. Hampshire, 4 Cal. A. 


8, 87 P 224, 
Per exter we Taylors 168 Til.) As 
Ind.—Valparaiso Lighting Co. v. 
Tyler, 177 Ind. 278, /96 NE 768; In re 
Darrow, 175 Ind. 44, 92 NE 369; Chi- 
cago, ete., R. Co. v. Lawrence, 169 
Ind. 319, 79 NE 363, 82 NE 768; Provi- 
dence, Washington Ins. Co. v. Wolf, 
168 Ind. 690, 80 NE 26; Indiana, etc., 
R. Co. v. Ditto, 158 Ind. 669, 64 NE 
222; Green vy. Heaston, 154 Ind. 127, 
56 NE’ 87; Royse v. Bourne, 149 Ind. 
187, 47 NE 827; Chicago, ete:, R. Co. 
v. Spilker, 1384 Ind. 380, 33 NE 280, 
84 NE 218; Pratt v. Allen, 95 Ind, 
404; Woollen y. Whitacre, 91 Ind. 
502; Bowman y. Simpson, 68 Ind. 
229; Sanders y. Scott, 68 Ind. 130; 
Rout v. Woods, 67 Ind. 319; McKeen 
v. Boord, 60 Ind. 280; Harrison v. 
Hedges, 60 Ind. 266; McKinley v. 
Britton, (A.) 1083 NE 349; Huber Mfg. 
Co. v. Blessing, 51 Ind, A. 89, 99 NH 


(Civ. 
Co 


the record where the evidence is to be found,” or 
by setting out the evidence in the brief.7% 


It has 


132; Ellison v. Ryan, 43 Ind. A. 610, 
87 NE 244; Ellison vy. Flint, 43 Ind. 
A. 276, 87 NE 38; Inland Steel Co. 
v. Smith, 39 Ind. A. 636, 75 NE 852 
[aff 168 Ind. 245, 80 NE 538]; Tyler 
vV., Davis, 37° Ind, A. i557, 75 NEY 3% 
Citizens’ Gas, etce., Min. Co. v. Whip- 
ple, 32 Ind. A. 203, 69 NE 557; Har- 
rold _v. Fuenfstueck, 31 Ind. A. 275, 
67 NE 699; Schlichter v. Taylor, 31 
Ind. A. 164, 67 NE 556; Franklin Ins. 
Co. v. Wolff, 30 Ind. A. 534, 66 NE 
756; Franklin v. Lee, 30 Ind. A. 31, 
62 NE 78; Binford v. Grimes, 26 Ind. 
A. 481, 59 NE 1085; Mullen v. Bower, 
26 Ind. A. 253, 59 NE 419; Michigan 
City v. Leeds, 24 Ind. A. 271, 55 NE 
799; Wines. v. State Bank, 22 Ind. A. 
114, 53 NE 389; Smiser v. State, 17 
Ind. A. 519, 47 NE 229, 

Kan.—Moxley v. Haskin, 39 Kan. 
653, 18 P 820; Eggleston. v. Austin, 
27 Kan. 245, 

Mont.—Butte Min., ete., Co. v. Ken- 
yon, 30 Mont. 314, 76 P 696, 77 P 
319; Gregg v. Kommers, 22 Mont. 511, 
Diiee= O28 : 

Nebr. — Mensinger v. Ainsworth 
Light, etc., Co., 94 Nebr. 465, 143 NW 
475; Whitney v. Broeder, 94 Nebr. 
305, 1483 NW 228; Wilson v. Wilson, 
94 Nebr. 192, 142 NW 5438; Merrill v. 
open 4 Nebr. (Unoff.) 830, 96 NW 

S. D.—Peterson v. Miller, 33 S. D. 
397, 146 NW 585 (holding that, for a 
proper understanding of rulings in 
receiving or rejecting evidence, the 
statement in appellant’s brief under 
Supr. Ct. Rule No. 6 [140 NW viiil, 
based on L. [1913] ec 172, must pre- 
sent such of the evidence leading up 
to, and sometimes that following, a 
ruling as will show its bearing on 
the merits of the case); Duprel v. 
Collins, 33 S. D. 365, 146 NW 593. 

Tex.—Southern Kansas R. Co. v. 
Lockhart, (Civ. A.) 141 SW _ 127: 
Keller v. Lindow, (Civ. A.) 133 SW 
304; Johnson v. W. H. Goolsby Lum- 
ber Co., (Civ. A.) 121 SW 883; Mor- 
gan v. Barber, (Civ. A.) 99 SW 730; 
Waggoner v. Missouri, ete., R. Co., 
(Civ. A.) 92 SW 1028; Westinghouse 
Hlectric Mfg. Co. v. Troell, 30 Tex. 
Civ. A. 200, 70 SW 324. 

Wash.—Morrisey v. Schultz, 68 
Wash, 237, 122 P 1065; Standard Lum- 
ber Co. v. Hagle Lumber Co., 63 
Wash. 114, 114 P 900. 

Wis.—Robertson v. Dow, 155 Wis. 
605, 145 NW 652; Harper v. Holcomb, 
146 Wis. 183, 130 NW 1128. 

[a] Illustrations of rule.—(1) On 
appeal, an objection to the ruling of 
the circuit court admitting certain 
evidence, referred to as on “p. —, l. 
—,” would not be entertained, no ref- 
erence having been made to the evi- 
dence as required by the rules and 
practice of the supreme court. 
Skaggs v. Martinsville, 140 Ind. 476, 
39 NE 241, 49 AmSR 209, 33 LRA 
781. (2) Where a transcript contains 
more than thirteen hundred pages of 
typewritten matter, an objection by 
appellant to the cross-examination of 
a witness as being on new matter will 
not be considered if appellant does 
not specifically designate im his brief 
the erroneous’ testimony. Fulton 
County v. Gibson, 158 Ind. 471, 63 
NE 982. 

73. U. S.—wNorthwestern Steam 
Boiler, ete., Co. v. Great Lakes Engi- 
neering Works, 181 Fed. 38, 104 CCA 
52 


‘Ark.—Midland Valley R. Co. v. 
Lemoyne, 104 Ark, 327, 148 SW 
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also been held that the grouping together of a large 
number of assignments of error to the admission 
of different kinds of evidence prevents a considera- 
Under some rules of 
court the brief must also show what objections, if 
any, were taken at the trial to the admission or re- 
jection of evidence,’® and exceptions taken to the 


tion of such specification.” 


court’s ruling.*® 


Pleadings; pointing out objections. 
jections to the sufficiency of a pleading are pointed 
out in the brief, assignments of error relating to 
And it has been held 
that under a requirement that all points relied on 
must be stated in the briefs of the respective par- 


its sufficiency are waived."7 


LOS ll, (AS 
Ind.—Barricklow v. Stewart, 163 

Ind. 438, 72 NE 128; Hall v. Grand 

Lodge THOUOE iY (A.) 103 NE 854. 


eRe oa v. Taylor, 


Ky.—Mareum vy. Hargis, 104 SW 
693, 31) Kyl. 112%. 
Okl.—Collier v. Gannon, 40 OkIl. 


275, 137 P 1179; Avants_v. Bruner, 39 
Okl. 730, 136 P 593; Hanson vy. Kent, 
ete: -haintsGo;-sonOkiInib8sn 2oee 
Meadows v. McGuire, 34 Okl. 728, 
126 P 1023; Scoville v. Powell, 33 Okl. 
446, 126 P 730; Ward v. Richards, 28 
Okl. 629, 115 P 791; Frick-Reid Sup- 
ply Co. v. Aggers, 28 Okl. 425, 114 P 
622; Great Western Mfg. Co. v. Da- 
vidson Mill, ete., Co., 26 Okl. 626, 110 
12 TIDES Roof v. Franks, 26 Okl, 392 
TORE 1098; Terrapin v. Barker, 26 
Okl. 93, 109 P 931; Indian Land, etce., 
nae v. Taylor, 25 Okl. 542, 106 P 
863. 

Pa.—Creachen vy. Bromley Bros. 
Carpets Corn2 1 fauPan Abe 63h Aww bie 
Gish v. Brown, 171 Pa. 479, 33 A 60. 

S. D.—Hoisington vy. Price, 32 S. D. 
486, 143 NW 776. 

Tex.—Morgan v. Barber, (Civ. A.) 
90 SW 730. 

Wash.—Standard Lumber Co. v. 
Eagle Lumber Co., 63 Wash. 114, 114 
e900 

[a] Applications of rule. — (1) 
Where alleged leading questions are 
not set out in the brief but are mere- 
ly referred to in a general way as 
being in a motion for a new trial and 
as appearing at certain pages in the 
transcript, the overruling of objec- 
tions thereto will not be reviewed. 
Midland Valley R. Co. v. Lemoyne, 
104 Ark. 327, 148 SW 654. (2) Where 
error is predicated upon the exclusion 
of evidence, briefs should set out 
the question asked, and also show 
what the answer was expected to 
prove, and if the testimony is remote 
and inferential, its relevance must be 
suggested. Hitz v. Warner, 47 Ind. 
A. 612, 93 NE 1005. (3) Appellant 
waived any error in permitting a 
page of a medical work to be read in 
evidence, where his brief did not set 
out the cross-examination of the ex- 
pert witness in connection therewith, 
or the extract of the medical book 
read to the jury, as required by Supr. 
Ct. Rule No. 22,55 NE v. Reddick v. 
Young, 98 NE 813. 

[b] Reference to pages of the 
record where the evidence may be 
found will not be sufficient where a 
rule of court specifically provides 
that the brief shall state the sub- 
stance of the evidence. Breitkreutz 
v. Holton Nat. Bank, 70 Kan. 698, 79 
P 686. 

[e] : 
dence verbatim is not necessary but 
setting it out in substance will be 
sufficient. Chickasha Cotton Oil Co. 
v. Lamb, 28 Okl. 275, 114 P 333; and 
see list of cases cited supra this 


note. 

{d] Effect of subsequent repeal of 
rule.—(1) Where a brief was filed 
while a rule was in force requiring 
the whole substance of the evidence 
claimed to be wrongfully admitted or 
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ties, appellant cannot raise the point that the com- 
plaint was insufficient unless he has suggested the 
question in his brief, and this notwithstanding the 
statutory provision that such question may be raised 


Setting out pleadings or referring to transcript. 
Under rules of court of Indiana providing that the 


briefs shall contain a concise statement of the ree- 


Where no ob- 


also essential to 


objected to will not present such 
questions for review, although the 
rule was subsequently repealed. Mur- 
ray v. Montana Lumber, ete., Co., 25 
Mont. 14, 63 P 719. (2) It was held, 
however, that where the brief so far 
complies with the present rules by 
referring to the transcript as to en- 
able the court to examine the ques- 
tion without additional labor, it will 
be considered on appeal. Murray v. 
Montana Lumber, ete., Co., 25 Mont. 
14, 63 P 719. 

74, Galveston, » ete; tsRa. Conmiav: 
Smiith, 24 tex: «Give #Atgeliono veisiws 
999. See also Filley v. Walker, 28 
Nebr. 506, 44 NW 737. 

75. Peabody- Alwert Coal Co. v. 
Yandell, 179 Ind. 222, 100 NE 758; 
Cleveland, etc., R. Co. v. Bowen, 179 
Ind. 142, 100 NE 465; Hanson v. 
Kent, etc., Paint Co., 386 Okl. 583, 129 
P 7; Meadows v. McGuire, 34 Okl. 
728, 126 P 1023; Brown y. Brenner, 
(Tex. Ciy. A.).161 SW 14; 

76. Lincoln Sav. Bank, etc., Co. v. 
Allen, 82 Fed. 148, 37 CCA 87; Cleve- 
land, ete., R. Co. v. Bowen, 179 Ind. 
142, 100 NE 465; Loftus v. Zier, (Tex. 
Civ. A.) 162 SW 476. 

[a] Striking out.—The action of 
the court in striking out evidence 
cannot be considered unless the evi- 
dence stricken out or its substance is 
set out in the brief. Indianapolis 
Southern R. Co. v. Shea, 45 Ind. A 
608, 90 NE 329. 

77. Kingan v. King, 179 Ind. 285, 
100 NE 1044; Hoover v. Weesner, 147 
Ind. 510, 45 NE 650, 46 NE 905; Ham- 
ilton v. Hanneman, 20 Ind. A. 16, 50 
NE 43. 

{a] Making complaint more defi- 
nite.—If objection is raised on the 
ground that the court refused to re- 
quire plaintiff to make the complaint 
more specific, the brief should point 
out specifically the defects com- 
plained of. Pittsburgh, etc., R. Co. 
v. Ross, 169 Ind. 3, 80 NE 845. 


78. Francioli v. Brue, 4 Wash. 124, 
29 P 928. 

79. See cases infra this note. 

[a] Complaint. —- Valparaiso vy. 


Chester, 176 Ind. 636, 96 NE 765; Pry 
v. Ramage, 176 Ind. 446, 96 NE 385; 
State v. Kesling, 176 Ind. 161, 95 NE 
428; Princess Amusement Co. v. 
Metzger, 169 Ind. 376, 82 NE 758;°: 
Springer v. Bricker, 165 Ind. 532, 76 
NE 114; Tuthill Spring Co. v. Holli- 
day, 164 Ind. 13, 72 NE 872; Chicago 
Terminal Transfer Co. v. Walton, 
(Ind.) 72 NE 646; Schultze v. Maley, 
(Ind. A.) 105 NE 942;-Hrancisco: v. 
Gibson County, 54 Ind. A. 242, 102 
NE 877; Turner v. Hartman, 42 Ind. 
A. 224, 97 NE 19; Ziegler v. Ziegler, 
41 Ind. A. 432, 84 NE 19; Shatz v. 
Alexandria Gas Co., 35 Ind. A. 310, 73 


NE 1094; Huston v. Fatka, 30 Ind. A. 
693, 66 NE 74. 

fb] Answer.—Harness v. State, 
143 Ind. 420, 42 NE 818; Bishop v. 


Ross, (Ind. A.) 103 NE 505; Wilt v. 
Morgan County, 54 Ind. A. 240, 102 
NE 878; Jones v. Bryan, 53 Ind. A. 
550, 102 NE 153; Bucher v. Cameron, 
49 Ind. A. 600, 96 NE 28; Ft. Wayne 
First Nat. Bank v. Savin, 47 Ind. A. 


rejected to be quoted in the brief, a1 266, 94 NE 347; State v. Lukins, 43 


brief which fails to quote evidence so 


Ind. A. 341, 87 NE 246. 


ord fully presenting the errors relied on, in order 
to obtain a review of the ruling of the trial court 
in sustaining or overruling a demurrer to a plead- 
ing, the brief must set forth a copy of the plead- 
ing assailed or the substance thereof.”® 


And it is 
set out in the brief a copy of the 


[ec] What is not a compliance with 
rule.—(1) The requirements of the 
rule are not satisfied by a mere refer- 
ence to the place in the transcript 
where the pleading is set forth. Ja- 
sonville v. Humphreys, 170 Ind. 583, 
84 NE 340; Schreiber v. Worm, 164 
Ind. 7, 72 NE 852; Ledbetter v. 
Coggeshall, 37 Ind. A. 124, 76 NE 787. 
(2) So also it has been held that an 
allegation that the paragraphs of 
the complaint objected to‘ failed to 
allege a particular fact does not con- 
stitute a concise statement, and so 
much of the record as fully presented 
the error and the exception relied 
on. Springer v. Bricker, 165 Ind. 532, 
76 NE 114. 

[d] What is a compliance with 
rule.—(1) The rule under considera- 
tion is sufficiently complied with by 
setting out only those parts of the 
pleading which fully present the 
precise point at issue, as the only 
purpose is to present the precise 
question to the judges who do not 
have the record. Hayes v. Shirk, 167 
Ind. 569, 78 NH 653. To same effect 
Houpt v. Dutton, 170 Ind. 69, 83 NE 
634. (2) It is seldom necessary to 
set out the pleading in full, although 
it may be done without violating the 
rule. Hayes v. Shirk, 167 Ind. 569, 
78 NE 653. (3) The following cases 
present concrete instances in which 
it was held that the requirements of 
the rule were satisfied. (4) A brief 
furnishing a copy of the complaint 
and stating that the demurrer for in- 
sufficiency of facts was overruled, 
and that an exception was taken and 
referred to the page of the transcript 
for the ruling. National Drill Co. v. 
Myers, 40 Ind. A. 322, 81 NE 1103. 
(5) So where appellant’s brief set 
out the substance of all the material 
averments in the complaint, and stat- 
ed that appellant’s demurrer to the 
complaint would be found in the rec- 
ord, and that the complaint did not 
contain facts sufficient to constitute 
a good cause of action, and that the 
demurrer was overruled and an ex- 
ception reserved, the brief set out 
the complaint and demurrer suffi- 
ciently to entitle appellant to a re- 
view of the ruling. Hay v. Bash, 37 
Ind. A. 167, 76 NE 644. (6) And 
where a case came up on the suffi- 
ciency of the paragraphs of the com- 
plaint, based on an agreement to 
waive irregularities in an assessment 
for a street improvement and pay 
the assessment in consideration of 
the right to pay the same in install- 
ments, and appellant stated in his 
brief that each paragraph of the 
complaint set up in detail the various 
steps which were taken in the assess- 
ment of the property, and the fore- 
closure and sale of the property, 
and the inadequacy of the proceeds 
to pay the assessment, and the writ- 
ten waiver and promise to pay the 
assessment was made a part of each 
paragraph and filed therewith, it was 
held that appellant sufficiently com- 
plied with the rule to authorize the 
appellate court to consider the suffi- 
ciency of the complaint. Hayes v. 
Shirk, 167 Ind. 569, 78 NE 653. (7) 
Where appellant’s brief recited the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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demurrer or a statement of the grounds thereby | any special rule of court as a reason therefor, that 


presented.6° So where it is objected that an 
amended complaint states a new cause of action, the 
original complaint must be set out in the brief either 
in form or in substance.®! If the requirements of the 


rule in this regard are not complied with, alleged — 


errors therein complained of will, in general, be 
considered waived.®? It has been held, however, that 
a failure to comply strictly with the requirements 
of the rule will not operate as a waiver where an 
effort has been made in good faith to comply with 
the rules, and where the questions raised may be 
ascertained from the briefs with reasonable cer- 
tainty.6* Where the pleadings are not questioned 
they need not be set out in the briefs.®* 

In Oklahoma, under the express provisions of 
the rules of court, the supreme court will not pass 


upon assignments of error based upon the action of | 


the court below in sustaining a demurrer to a plead- 
ing, if the party complaining fails to comply with 
that part of the rule which requires him to set 
forth the material parts of the pleading upon which 
he relies together with such other statements from 
the record as are necessary to a full understanding 
of the questions presented to the court for decision, 
so that examination of the record will be unneces- 
sary,®> and on noncompliance with the rule the judg- 
ment will be affirmed.*® 

In Texas it has been held, without: mentioning 


where defendant’s brief did not set out a petition 
or even its substance, a contention that a general 
demurrer thereto was improperly overruled cannot 
be considered.’* 

In Washington it has been held that when a brief 
complains of error in refusing to allow an amend- 
ment to a complaint, if it does not state the proposed 
amendment or refer to any place in the record where 
it can be found, the error will not be considered.®® 
On the other hand it has been held that where 
an appeal is from an order sustaining a demurrer 
to a complaint, and such order is the only error 
assigned, and the transcript is very short, the ap- 
peal will not be dismissed for failure to comply with 
a rule requiring a brief to refer to the pages of 
the transeript for verification.®® 

Findings of fact and conclusions of law. Errors 
assigned in respect of findings of fact or conclusions 
of law cannot be considered unless the findings of 
fact, or conclusions of law, or the substance thereof, 
are set out in the briefs.°° And where the brief 
does not contain a condensed statement of the evi- 
dence as required by the rules, the reviewing court 
cannot consider the trial court’s action denying fur- 
ther findings of fact and a new trial.°* However, 
it is not necessary to set out in the brief all the 
findings made by the lower court, but it will .be 
sufficient to set out: only those on which it is sought 


second paragraph of the answer of 
defendant B, and, after setting out 
the opening statement of B’s cross 
complaint, alleged that the averments 
of the cross complaint following such 
opening statement were “identical” 
with the allegations of such para- 
graph of the answer, and then re- 
cited the concluding averments of the 
cross complaint, the brief presented 
the averments of the cross com- 
plaint sufficiently to entitle appel- 
lant to a review of the sufficiency 
thereof on appeal. Nichols,  etc., 
Coa we Bernin gas (ind. Ass 109,976 
NE 776. 

80. Holliday v. Anheier, 174 Ind. 
729, 93 NE 1; Collins v. Wilber, 173 
Ind. 361, 89 NE 372; Knickerbocker 
Ice Co. v. Gray, 165 Ind. 140, 72 NE 
869; Welch v. State, 144 Ind. 104, 
72 NE 1043; Schultze v. Maley, (Ind. 
A.) 105 NE 942; Citizens Nat. Bank 
v. Alexander, 34 Ind. A. 596, 73 NE 
279. 

[a] Demurrers to complaint.— 
Lake County v. State, 179 Ind. 644, 
102 NE 97; Korporal v. Ramage, 176 
Ind. 484, 96 NE 385; Pry v. Ramage, 
176 Ind. 446, 96 NE 385; Chicago 
Terminal Transfer Co. v. Walton, 
(Ind.) 72 NE 646; Perry, etc., Stone 
Co. v. Wilson, 160 Ind. 435, 67 NE 
183; Aydelotte v. Collins, 144 Ind. 
602, 43 NE 867; Francisco v. Gibson 
County, 54 Ind. A. 242, 102 NE 877; 
Laatsch v. Andree, 51 Ind. A. 242, 
99 NE 451; Miedreich v. Frye, 41 Ind. 
A. 317, 883 NE 752. A statement ina 
brief, that “appellant demurred to the 
complaint for want of sufficient facts 
to constitute a cause of action,” re- 
ferring to the page and line of the 
transcript, and another statement 
that there was a demurrer to the 
complaint for want of facts, were 
sufficient to present the overruling 
of the demurrer for review in the 
supreme court. Kintz v. Johnson, 39 
Ind. A. 280, 79 NE 533. [ 

[b] Demurrer to answer.—Holli- 
day v. Anheier, 174 Ind. 729, 93 NE 1; 
American Food Co. v. Halstead, 165 
Ind. 633, 76 NE 251; Chicago Ter- 
minal Transfer R. Co. v. Walton, 165 
Ind. 253, 74 NE 1090; Wiet v. Mor- 
gan County, 54 Ind. A. 240, 102 NE 
878: Huber Mfg. Co. v. Blessing, 51 
Ind. A. 89, 99 NE 132; 


Lynas, 47 Ind. A. 30, 90 NE 908; 


Albaugh v.| 


State v. Lukins, 43 Ind. A. 341, 87 
NE 246. Thus an assignment that 
the court erred in sustaining a de- 
murrer to appellant’s set-off, pre- 
sented no question, where neither the 
demurrer nor the substance thereof 
was set out in appellant’s brief. 
one v. McNulty, (Ind. A.) 104 NE 

[c] Demurrer to reply.—Modern 
Woodmen of America v. Jones, 52 
Ind. A. 149, 98 NE 1006. 

Sit. Pittsburehs i ete.) Rae Cov 
ee 178 Ind. 11, 97 NE 145, 98 NE 

82. in two preceding 
notes. . 

83. Newman y. Horner, (Ind. A.) 
103 NE 820 (holding that where ap- 
pellants’ brief contained a copy of 
the complaint, to which sufficient ref- 
erences were made, the propriety of 
the court’s overruling a demurrer will 
be considered on appeal,although com- 
pliance with Rule No. 22 [55 NE v.], 
for preparing briefs, was only partial): 
Nave v. Powell, (Ind. A.) 96 NE 3895 
(holding that where an appellant in 
his brief makes a bona fide effort to 
set out the substance of each of the 
pleadings, and gives a reference to 
the page and line of the record where 
the entire pleading is found so that 
the court can know by reference to 
the brief alone the real questions he 
is attempting to raise as to the suf- 
ficiency of such pleadings, the brief 
is sufficient to require a consideration 
of such questions). And see Huber 
Mfg. Co. v. Wagner, 167 Ind. 98, 78 NE 
329 (holding that, although, on appeal 
by defendant, the written instrument 
which was sued on and made a part 
of the complaint as required by 
Burns Annot. St. [1901] § 365, was 
not set out in defendant’s brief to 
the extent required by the rules of 
court, defendant having made a good- 
faith effort to comply with the rules, 
and the parts of the contract which, 
he claimed, showed the insufficiency 
of the complaint being stated in the 
brief, the failure to comply strictly 
with the rules did not amount to 
a waiver of any error in the rul- 
ing on the demurrer to the com- 
plaint). 


See cases 


84 Indianapolis, ete, R. Co. v. 
Hill, 172 Ind. 402, 86 NE 414; In- 
dianapolis, ete., R. Co. v. Branson, 


172 Ind. 383, 86 NE 834, 88 NE 594, 
19 AnnCas 925. : 

[a] Thus, where, on appeal, no 
error was predicated on the original 
complaint filed in condemnation pro- 
ceedings, such complaint was not a 
necessary part of the record required 
to be set out in appellant’s brief. 
Indianapolis, ete., R. Co. v. Hill, 172 
Ind. 402, 86 NE 414. 

85. Eberle v. Drennan, 40 Okl. 59, 
136 P 162, 51 LRANS 68; Fire Assoc. 
of Philadelphia v. Bryant, 33 Okl. 
698, 127 P 699. 

86. Berry v.. Woodward, 38 Okl. 
468, 133 P 1127. 

87. International, etc., R. Co. v. 
Owens, (Tex. Civ. A.) 166 SW 412. 
As to the requirements in this state 
see also infra § 1590. 

88. Standard Lumber Co. v. Eagle 
Ener Co., 463! IWashinli4y anager 

89. Hyatt v. Lewis, 20 Wash. 303, 
bbe h2A. 

90.. Chicago Terminal R. Co. v. 
Walton, 165 Ind. 253, 74 NE 1090; 
Chicago, ete, R. Co. v. Wysor Land 
Co., 163 Ind. 288, 69 NE 546; Collins 
v. McDuffie, 89 Ind. 562; Rayburn v. 
Williams, 54 Ind. A. 617, 103 NB 
116; Jasper v. Cassidy, 53 Ind. A. 
678, 102 NE 278; Reeves v. Gillette, 
48 Ind. A. 339, 94 NE 242; State v. 
Lukins, 43 Ind. A. 341, 87 NE 246; 
Liebole v. Traster, 41 Ind. A. 278, 
83 NE 781; Pittinger v. Ramage, 40 
Ind. A. 486, §2 NE 478; Interstate 
Sav., etc., Assoc. v. Benson, 28 Wash. 
578, 68 P 1088. 

[a] “The rule has a purpose. To 
the findings and exceptions 
printed not only adds to the con- 
venience of the court in considering a 
cause, but is necessary in order that 
it may keep up with the business 
that comes before it. When, there- 
fore, the findings and exceptions are 
not printed, and no excuse for, or 
offer to correct, the omission, is made, 
the court will not look into the evi- 
dence to ascertain whether it sup- 
ports the findings, nor into the find- 
ings farther than to see whether 
they are sufficient to support the 
judgment.” Interstate Sav., ete., 
Assoc. v. Benson, 28 Wash. 578, 579, 
68 P 1088. 

91. Collins v. Wilber, 173 Ind. 361, 
89 NE 372. 
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to raise any question.®°? And it is not necessary to 
set out any of the findings of fact or conclusions 
of law, where no question is sought to be raised 


thereon. 


Sufficiency of evidence to support judgment, ver- 
Where it is objected that the 
evidence does not support the findings, the particu- 
lar finding or findings objected to should be speci- 
And a general statement that the evidence 
is not sufficient to support the judgment, verdict, or 
To present this question: 
for review a compliance with the rules of court 
prescribing the method by which the question is to 
be raised must be complied with.°® 
the rules of court provide, the brief must refer to 
the pages of the record where the evidence is to be 
found,’ or to a statement of facts where the evi- 
dence may be found,®* or set out or refer to a 
concise statement of so much of the ease as is re- 
lied upon to show that the verdict is not supported 
by the evidence,®® or approximately to show that 


dict, or findings. 


fied.®* 


findings is insufficient.®® 


the brief contains a statement of 


92. Parish vy. Collins, 43 Wash. 
BOL eS Gaiey 557. 


93. Corbett v. Seattle Civil Serv- 
ice Commn.; 33 Wash. 190, 738 P 
9116; Payette v. Ferrier, 31 Wash. 


48, 71 P 546; Cathcart v. Bryant, 28 
Wash. 31, 68 P 171; In re’Seattle, 26 
Wash. 602, 67 P 250 (where it was 
said that the rule of the supreme 
court requiring the findings to ‘be 
printed in the brief applies only 
where the findings themselves are 
contested, and not where they are ac- 
cepted as correct and the error as- 
signed is the conclusion of law drawn 
therefrom). 

94. Kyle v. Craig, 125 Cal. 107, 57 
P 791; Powers v. Kindt, 13 Kan. 74. 
See also Rehberg v. Greiser, 24 Mont. 
487, 62 P 820, 63 P 41. 

95. Murten v. Garbe, 91 Nebr. 439, 
136 NW 66; Conger v. Dingman, 98 
Wis. 417, 74 NW 125. And see cases 
infra this section. 

96. Conger v. Dingman, 98 Wis. 
417, 74 NW 125. And see cases supra 
this section. ’ 

97. Cal.—Wills v. Woolner, 21 Cal. 
A. 528, 182 P 283 (where appeal is 
prosecuted without filing transcript). 
See also Taft v. McInnes, 3 Cal. A. 
155, 84 P 674 (holding that where an 
appeal is taken on the ground that 
the findings of fact are not sustained 
by the evidence, and appellant fails 
to point out in his brief or other- 
wise the evidence, or any of the par- 
ticulars thereof, and makes no refer- 
ence to the transcript except in cer- 
tain respects, the appellate court will 
confine its examination to those par- 
ticulars). 

Ill.—Western Mount vy. Loper, 185 

Tll. A. 60. 
Mont.—Kelly v. Granite Bi-Metallic 
Cons.. Min. Co., 41 Mont. 1, 108 P 
785; Rehberg v. Greiser, 24 Mont. 
487,062) P 820) 63) P41. 

Nebr.—Murten v. Garbe, 91 Nebr. 
439, 136 NW 66. 

N. C.—McDougald v. 
129 N. C. 200, 39 SE 826. 

S. D.— Griffin v. Walworth County, 
20 S. D. 142, 104 NW 1117. 

Tex.—Boswell First Nat. Bank v. 
Whiteside, (Civ. A.) 138 SW 420. 

Wis.—Conger v. Dingman, 98 Wis. 
417, 74 NW 125. : 

98. Commercial Waterway Dist. 
No. 2 v. Seattle Factory Sites Co., 
76 Wash. 181, 135 P 1042. 

99. Rubel v. Helm, 57 Ark. 304, 21 
SW 470; Broughton v. Nicholson, 150 
Iowa 119, 129 NW 814; In re Wiltsey, 
135 Iowa 430, 109 NW 776 (holding 
that Supr. Ct. Rule No. 54, providing 
that, where the insufficiency of evi- 
dence to sustain a verdict or finding 
is assigned as error, the argument 
shall contain a condensed recital of 
the evidence, does not require the 


Lumberton, 
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if it is objected 


According as | defendant made 


of 5 


all the material | not be reviewed 


evidence to be set out in detail, but 
contemplates merely a concise state- 
ment of the substance of the testi- 
mony); Vial v. Larson, 132 Iowa 208, 
109 NW 1007 (holding that a state- 
ment of the testimony of each wit- 
ness on examination, cross-examina- 
tion, redirect examination, ete. in 
appellant’s argument on appeal was 
Pay authorized by Supr. Ct. Rule No. 

i. Smith.v. Pence, 33 S2 Dy) 516; 
146 NW 709; Peterson y. Miller,. 33 
S. D. 397, 146 NW 585; Gilfillan v. 
Schaller, 32 S. D. 638, 144 NW 133. 

2. Bradley v. Onstott, 180 Ind. 
687, 103 NE 798; Decker v. Yohe, 179 
Ind. 2438, 100 NE 1756; Stauffer v. 
Hulwick, 176 Ind. 410, 96 NE 154, 
AnnCasi914A 951; Welch vy. State, 
164 Ind. 104, 72 NE 1043; Chicago 
Terminal Transfer Co. v. Walton, 
(Iind.) 72 NE 646; Pittsburgh, etc., 
R. Co. v. Seivers, 162 Ind. 234, 67 NE 
680, 70 NE 133; Pittsburgh, ete. R. 
Co. v. Wilson, 161 Ind. 701, 66 NE 
899; Security Acc., etc., Assoc. v. Lee, 
160 Ind. 249, 66 NE 745; Boseker v. 
Chamberlain, 160 Ind. 114, 66 NE 
448; Wolf v. Akin, (Ind. A.) 104 NE 
308; Fry v. Hoffman, 54 Ind. A. 434, 
102 NE 167, 103 NE 15; Small vy. 
Schultz, 54 Ind. A. 6, 102 NE 275; 
Webster v. Bligh, 50 Ind. A. 56, 98 
NE 73; Dillon v. State, 48 Ind. A. 
495, 96 NE 171; Reister v. Bruning, 
47 Ind. A. 570, 94 NE 1019; Balti- 
more, etc., R. Co. v. Keiser, (Ind. A.) 
94 NE 330; Todd v. Cage, 35 Ind. A. 
590, 73 NE 925; Groves v. Hobbs, 32 
Ind. A. 532, 70 NE 279. 

[a] What is a sufficient compli- 
ance with rule.—(1) A rule requiring 
a condensed recital of the evidence 
requires the giving of the substance 
of the testimony. Ireland v. uff- 
man, 172 Ind. 278, 88 NE 508. (2) 
The requirements in this respect are 
satisfied if the brief sufficiently con- 
forms to the rule to enable the court 
to comprehend the proposition relied 
on. Hall v. Terre Haute Electric 
Co. 38" Ind. Al 43) 76 NE 83849 © (3) 
And if the only question is as to the 
sufficiency of the evidence to estab- 
lish the damages it will be sufficient 
to set out all the evidence on that 
issue. Simplex R. Appliance Co. v. 
Western Rawhide, etce., Co., 173 Ind. 
1, 88 NE 682. (4) But a brief omit- 
ting the names of some witnesses 
and merely referring to the general 
tenor and effect of the evidence 
(Welch v. State, 164 Ind. 104, 72 NE 
1048), (5) or setting out a few iso- 
lated parts of the evidence (Bradley 
v. Harter, 48 Ind. A. 541, 93 NE 1081, 
95 NE 608), (6) or stating counsel’s 
conclusions as to what the evidence 
shows (Cleveland, etc., R. Co. v. 
Hayes, 181 Ind. 87, 102 NE 34, 103 NE 


evidence received upon the trial,! or must contain a 
condensed recital of the evidence in:narrative form 
so as to present the substance thereof clearly.” 


So, 
that the verdict is supported only 


by incompetent evidence, such evidence should be 
pointed out in the brief,’ and a brief which merely 
asserts that the allegations of the complaint are 
supported by the evidence, without referring to the 
part of the record in which the evidence is, con- 
tained, is insufficient to enable the court to re- 
view the evidence.* 

Directing verdict. 
‘the court erred in overruling the motion of the 


An assignment of error that 


at the close of the evidence that 


the jury be directed to return a verdict for defend- 
ant’’ sufficiently points out the error complained 
Under the rules of court of South Dakota, 
in order to obtain a review of the trial court’s ac- 
tion in refusing to direct a verdict, the brief must 
contain the substance of all the evidence,® and the 
action of the trial court in directing a verdict will 


where the brief does not contain, 


839; Beck v. Goar, 180 Ind. 81, 100 
NE 1; Huffman v. Thompson, 177 Ind. 
366, 98 NE 113; Ireland v. Huffman, 
172 Ind. 278, 88 NE 508; Conner v. 
Andrews Land, etc., Co., 162 Ind. 338, 
70 NE 3876; Eastman v. Smith, (Ind. 
A.) 105 NE 64; Baker v. Osborne, 
(Ind. A.) 104 NE 97, holding that, 
where appellant’s brief stated that 
the record and proof of service of 
notice in certain ditch proceedings 
were introduced, showing that sery- 
ice of notice was not had on him, 
but failed to set them out, the state- 
ment as to what they showed was a 
mere conclusion and not a condensed 
recital of such evidence; Jefferson- 
ville School Tp. v. Jeffersonville 
School City, 50 Ind. A. 178, 96 NE 
662; Webster v. Bligh; 56 Ind. A. 56, 
98 NE 73; Reeves v. Gillette, 47 Ind. 
A. 221, 94 NE 242; Baker v. Gow- 
land, 37 Ind. A. 364, 76 NE 1027), 
does not satisfy the requirements of 
the rule. 

[b] If the rule requiring the evi- 
dence to be set out in the brief is 
not complied with it will be assumed 
that the facts were fully and cor- 
rectly found. Fall Creek Tp. v. Shu- 
man, (Ind. A.) 103 NE 677. 

[c] Directing verdict.—Notwith- 
standing the rule under considera- 
tion, where the only assignment of 
error is the improper direction of a 
verdict, it is not necessary for ap- 
pellant to set forth all of the evi- 
dence in the brief, it being sufficient 
to set forth all of the evidence which 
is favorable to him and the court is 
not bound to search the record for 
other evidence favorable to him. 
Bennett’ ‘v; -Chicazo,! ete, oR.) Cont50 
Ind. A. 264, 98 NE 192: 

3. Congdon vy. Olds, 18 Mont. 487, 
46 P 261. See also Starker v. Bur- 
kitt, (Tex. Civ. A.) 120 SW 939 (hold- 
ing that, where a proposition under 
an assignment is, ‘fA verdict mani- 
festly based on testimony not admis- 
sible will be set aside,’ but the state- 
ment in, the brief does not specify 
what is claimed inadmissible, nor 
why, the assignment will be over- 
ruled). 

4 Wolverton v. Taylor, 54 Ill. A. 
380 [aff 157 Ill. 485, 42 NE 49]. To 
same effect Stone v. Snell, 86 Nebr. 
581, 125 NW 1108 (holding that, 
where a claim for damages has been 
disallowed by the trial court, a party 
appealing from the judgment must 
point out in his brief the evidence in 
the record supporting his claim, and 
from which the amount of alleged 
damages can be computed). 

5. Waxham v. Fink, 86 Nebr. 180, 
125 NW 145, 28 LRANS 367, 21 Ann 
Cas 301. 

6. Peterson v. Miller, 33 S. D. 397, 
146 NW 585. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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as required by rule of court, a recital that it con- 
tains a statement of all the material evidence re- 


ceived upon the trial.’ 


Instructions. If the objection is urged that the 
instructions given were erroneous or that the court 
erroneously refused to give instructions requested, 
the instructions in respect to which error was al- 
leged should according as the rules of court may 
provide be set out in the brief,® or reference should 
be made to the pages. of the record where they may 
be found; otherwise the errors assigned will not be 
While it is improper to base an as- 
signment of error on a partial extract from the 
charge taken out of its connection, and confine the 
discussion in the briefs to such portion, where the 
portion omitted clearly shows that the point raised 
is without merit,!° it is not necessary that the 
It will be sufficient 


considered. 


entire charge should be set out. 
to set out only such mstructions 


7. Malloy v. Chicago, etc., R. Co., 
(Ss. D.) 148 NW 598; Gilfillan v. 
Schaller, 32 S. D. 688, 144 NW 133. 

8. U. S.—National Cash Register 
Co. v. Leland, 94 Fed. 502, 37 CCA 372. 

Cal.—Arnold v. Producers’ Fruit 
Cox 441-Cal. 738.4752: S26} 

Ind.—Reddick v. Young, 177 Ind. 
632, 98 NE 813; Valparaiso v. Ches- 
ter, 176 Ind. 636, 96 NE 765; Indian- 
apolis St. R. Co. v. Marschke, 166 Ind. 
490, 77 NE 945; Springer v. Bricker, 
165 Ind. 532, 76 NE 114; M. S. Huey 
Co. v. Johnston, 164 Ind. 489, 73 Ni 
996; Chicago Terminal Transfer R. 
Co. v. Vandenberg, 164 Ind. 470, 73 
NE 990; Chicago Terminal Transfer 
Co. v. Walton, 72 NE 646; Lake Erie, 
etc., R. Co. v. McFall, 72 NE 552 [rev 
reh 165 Ind. 574, 76 NE 400]; Bar- 
ricklow v. Stewart, 163 Ind. 438, 72 
NE i128; Penn Mut. Ins. Co. v._ Nor- 
cross, 163 Ind. 379, 72 NE 132; Cleve- 
land, etc., R. Co. v. Stewart, 161 Ind. 
242, 68 NE 170; Kirkiin v. Clark, 53 
Ind. A. 358, 101 NE 753; United Coal 
Min. Co. v. Daugherty, 51 Ind. A. 165, 
96 NE 477; Boggs v. Toney, 50 Ind. 
A. 289, 98 NE 306; Stockwell v. 
Whitehead, 47 Ind. A. 423, 94 NE 736; 
Broderick v. Pittsburg, ete, R. Co., 
47 Ind. A. 224, 94 NE 231; Supreme 
Tribe of Ben Hur v. Lennert, (A.) 93 
NE 869 [reh den (A.) 94 NE 889]; 
Grand Rapids, etce., R. Co. v. King, 41 
Ind. A. 701, 883 NE 778; Griffiths v. 
Anderson Iron, etc., Works, 36 Ind. A. 
703, 75 NE 673; Perdue v. Gill, 35 Ind. 
A. 99, 73 NE 844; Kennedy v. Swish- 
er, 34 Ind. A. 676, 73 NE 724; Chicago, 
etc., R. Co. v. Lain, (A.) 72 NE 539. 

Kan.—Spellman v. Metropolitan St. 
R. Co., 87 Kan. 415, 418, 124 P 368, 
AnnCas1913E 230 [cit Cyc]; White v. 
Deming, 72 Kan. 311, 83 P 830; Hall- 
wood Cash Register Co. v. Dailey, 70 
Kan. 620, 79 P 158; Olathe v. Folmer, 
A.) 57 P 239: 

f Lye sae tor v. Magill, 127 Mo. A. 

2, 105 SW 679. 

38 C.—In re Murray, 141 N. C. 588, 
54 SE 435. 

Okl.—Hodgins v. Noyes, 42 _ Okl. 
542, 141 P 968; American Nat. Bank 
v. Halsell, 140 P 399; St. Louis, etc., 
R. Co. v. Shepard, 40 Okl. 589, 139 P 
833; Gower v. Short, 36 Okl. 30, 127 
P 485; Meadows v. McGuire, 34 Okl. 
728, 126 P 1023; Houghton v. Grier, 
32 Okl. 567, 122 P 545; Pitchlynn v. 
Cherry, 32 Okl. 77, 121 P 196; Red 
Ball Transf., etc., Co. v. Deloe, 30 
Okl. 522, 120 P 575; Holmes v. Evans, 
29 Okl. 373, 118 P 144; Shawnee v. 
Slankard, 29 Okl. 133, 116 P_ 803; 
Seaver v. Rulison, 29 Okl. 128, 116 P 
802; Reynolds v. Hill, 28 Okl. 533, 
114 P 1108; Jantzen v. Emanuel Ger- 
man Baptist Church, 27 Okl. 473, 112 
P 1127, AnnCas1912C 659; Lynn v. 
Jackson, 26 Okl. 852, 110 P 727. 

S. G—Shaw v. Cunningham, 16 8. 
Ore ele 

S. D.—Lounsberry v. Kelly, 32 S. D. 
160, 142 NW 180. 
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On an assignment of error that the court . 
erred in refusing an instruction the brief should 


also state or refer to evidence in the record which 


it occurs.14 


quired by rule 
as are objected | It has been so 


Tex.—Ford Motor Co. v. Freeman, 
(Civ. A.) 168 SW 80; Trinity, etc., 
Re (Covsve Doddya(Civa Act 16 ta SW, 
238; Burnet Fuel Co. v. Ellis, (Civ. 
A.) 1162, SW Site Trinity, etc. R. Co; 
Vv. MMieCune;) \(Giv.. YA); 1154. SW (23:72 
Armstrong Packing Co. v. Clem, (Civ. 
A.) 151 SW 576; Guaranty State 
Bank, etc., Co. v. Lively, (Civ. <A.) 
149 SW 211; Blunt v. Houston Oil Co., 
(Civ. A.) 146° SW 248; Bourn v. 
Gray, (Civ. A.) 144 SW 356; Meridian 
First Nat. Bank v. Stephens, 19 Tex. 
Civ. A. 560, 47 SW 832. 

Vt.—Johnson y. Central Vermont 
R. Co., 84 Vt. 486, 79 A 1095. 

Wis.—Bilgrien v. Ulrich, 150 Wis. 
532, 137 NW 759; Radichel v. Kendall, 
121 Wis. 560, 99 NW 348. 

[a] Applications of rule.—(1) An 
assignment of error complaining that 
one part of the charge was in con- 
flict. with another part is insufficient 
where the brief fails to specify and 
set out the particular parts of the 
charge with which the one com- 
plained of was in conflict. Swear- 
ingen vy. Bray, (Tex. Civ. A.) 157 SW 
O5Se To same effect Indianapolis 
Tract., etc., Co. v. Kidd, 167 Ind. 402, 
79 NE 347, 7 LRANS 148, 10 AnnCas 
942, (2) A brief which does not 
state the contents or substance of 
instructions complained of, but mere- 
ly the opinion of counsel as to their 
legal effect, is insufficient to authorize 
a consideration of the instructions. 
Henderson v. Henderson, 165 Ind. 666, 
75 NE 269; Buehner Chair Co. v. 
Feulner, 164 Ind. 368, 73 NE 816. 

[b] Effect of clerical mistake.— 
Where a clerical mistake has evi- 
dently been made in copying an in- 
struction into a brief, the instruction 
as given will be considered by the 
court if it can be easily ascertained. 
Pittsburg, ete., R. Co. v. Montgomery, 
152 Ind. 1, 49 NE 582, 71 AmSR 301. 

[ec] How instructions set out.— 
(1) According as rule of court may 
provide the instructions may be set 
out in substance (Reddick v. Young, 
177 Ind. 632, 98 NE 813; Indianapolis 
St. R. Co. v. Marschke, 166 Ind. 490, 
77 NE 945; United Coal Min. Co. v. 
Daugherty, 51 Ind. A. 165, 96 NE 477; 
Broderick v. Pittsburgh, etc., R. Co., 
47 Ind. A. 224, 94 NE 231; Supreme 
Tribe of Ben Hur v. Lennert, (Ind. 
A.) 93 NE 869 [reh den (A.) 94 NE 
889]), (2) or in totidem verbis (Amer- 
ican Nat. Bank v. Halsell, (Okl.) 140 
P 399; Gower v. Short, 36 Okl. 30, 127 
P 485; Red Ball Transf., ete., Co. v. 
Deloe, 30 Okl. 522, 120 P 575; Holmes 
v. Evans, 29 Okl. 373, 1148 P 144; 
Seaver v. Rulison, 29 Okl. 128, 116 P 
802; Jantzen v. Emanuel German 
Baptist Church, 27 Okl. 473, 112 P 
1127, AnnCas1912C 659). 

{d] Technical violation of rules; 
when overlooked.—While appellant, 
in not stating in its brief the exact 
page and line where the instructions 
might be found, technically violated 


would warrant the instruction.!? 
an assignment that the court erred in refusing the 
instruction will be overruled, although the instrue- 
tion stated a correct proposition of law.1? Similarly, 
if it is charged that certain evidence rendered 
the giving of a designated instruction erroneous, the 
evidence should be stated or pointed out in the 
brief with reference to the page in the record where 
And if it is claimed that the court 
misstated the evidence in its charge, the evidence 
on which the error is based must be pointed out, 
or it will not be considered.1> 

Motions in general. 
ruling of motions not set out in the briefs as re- 


If this is not done 


Errors assigned on the over- 


of court will not be reviewed.?® 
held in respect of a motion for 


the appellate court rules, yet, where 
both sides filed full and helpful 
briefs, the violation may be over- 
looked. Evansville Gas, ete., Co. v. 
Robertson, (Ind. A.) 100 NE 689. 
And see Robertson v. Dow, 155 Wis. 
605, 145 NW 652 (holding that, al- 
though exceptions to instructions are 
not properly briefed according to the 
court rules, by referring to the ex- 
ceptions deemed material the supreme 
court may, to avoid injustice, con- 
sider such éxceptions). 

9. Broderick v. Pittsburgh, etc., R. 
Co., 47 Ind. A. 224, 94 NE 231; Cap- 
ital Nat. Bank v. Wilkerson, 36 Ind. 
A. 550, 76 NE 258; Ford Motor Co. v. 
Freeman, (Tex. Civ. A.) 168 Sw 80; 
Trinity, etc., R. Co. v. McCune, (Tex. 
Civ. A.) 154 SW 287; Armstrong 
Packing Co, v. Clem, (Tex. Civ. A.) 
151 SW 576. 

10. Peo. v. Pichette, 111 Mich. 461, 
69 NW 739. 

11. Simplex R. Appliance Co. v. 
Western Rawhide, ete., Co., 173 Ind. 
1, 88 NE 682; Indianapolis Abattoir 
Co. v. Bailey, 54 Ind. A. 370, 102 NE 
970; Parry p) Miz. ACoav. CruliyyGind: 
A.) 101 NE 756. But see Peterson v. 
Miller, 33 S. D. 397, 146 NW _ 585 
(holding that for review of portions 
of instructions given, or refusal to 
give certain instructions, the state- 
ment in appellant’s brief, required 
by Supr. Ct. Rule No. 6 [140 NW 
viii], must show the contents of the 
charge as a whole). 

12. Thrompen vy. Yates, 66 Nebr. 
525, 92 NW 647; Frick-Reid Supply 
Co. v. Aggers, 28 Okl. 425, 114 P 
622; Creachen v. Bromley Bros. Car- 
pet Co., 214 Pa. 15, 63 A 195; Sum- 
ner v. Kinney, (Tex. Civ. A.) 136 SW 
1192; International, ete, R. Co. v. 
Stewart, (Tex. Civ. A.) 101 SW 282; 
Burke v. Holmes, (Tex. Civ. A.) 80 
SW 564; Davidson v. Jefferson, (Tex. 
Civ. A.) 76 SW 765; Missouri Pace. 
Re Conv Kainesbury, + (lex, Cive Ae 


25 SW 322. See also Le Roy, ete., 
Ry Co. sv.) Crum, /39)-Kany 6425 s1Saee 
944, 


[a] Tllustration.—Where, in a suit 
for an architect’s services, defend- 
ants contend that the jury should 
have been instructed not to consider 
a schedule of charges fixed by archi- 
tects for their services, but fails to 
point out any evidence with refer- 
ence to such schedule in the record, 
the question will not be reviewed. 
Buckler vy. Kneezell, (Tex. Civ. A.) 
91 SW 367. 

138. El Paso Blectric R. Co. v. 
Eueper, 45 Tex. Civ. A. 348, 100 SW 


14. Small v. Schultz, 54 Ind. A. 6, 
102 NE 275; Fitzgerald vy. Young, 89 
Nebr. 693, 132 NW 127. 

15. Rogers v. Ferris, 107 Mich. 
126, 64 NW 1048. 

16. Taylor v. Schradsky, 178 Ind. 
217, 97 NE 790; Hall v. McDonald, 171 
Ind. 9, 85 NE 707. 


1420 [30.J.] 


judgment for plaintiffs on the verdict,!’ of a mo- 
tion to-modify appellate’s judgment,'§ ‘of a motion 
to make the allegations of a complaint more defi- 
nite and certain and to strike therefrom certain 
portions as being immaterial and irrelevant,!® of 
a motion to strike out parts of defendant’s. an- 
swer,’° of a motion to require defendant to sepa- 
rate his two defenses into paragraphs,”! and of a 
motion for a venire de novo.?? And where appel- 
lant did not set forth in his brief a copy of the 
interrogatories and answers of the jury thereto, nor 
the substance thereof, an assignment based on 
the overruling of appellant’ S motion for a judg- 
ment in its favor on the answers to the interroga- 
tories was deemed to have been waived.?* | 
Motion for new trial. So if error is assigned to 
a ruling granting ** or denying *° a motion for a 
new trial, such alleged error cannot be considered 
unless the motion or the substance thereof is set 
out in the briefs, and where rules of court so pro- 
vide the briefs must also contain a condensed recital 
of the evidence in narrative form.?® It has been 
held, however, that the omission from an appel- 
lant’s brief of those parts of a motion for a new 


APPEAL AND ERROR 


[§ 1589 


trial which had been abandoned as constituting er- 
ror did not render the brief objectionable on the 
ground that it did not set forth the motion for a 
new trial either in substance or in full as required.?? 
An order granting a new trial will not be disturbed 
on appeal if appellant’s brief does not undertake 
to show that none of the grounds for a new trial 
were good, the supreme court not being bound to go 
through the entire record to discover error.?> On 
appeal from an order granting a new trial, where the 
trial court neglects to state in the order the rea- 
sons for granting a new trial, it is the duty of re- 
spondent to point out in his brief the grounds stated. 
in the motion for new trial on which he defends 
the order.?°® 

Motion to dismiss appeal. A motion to dismiss 
an appeal because of the alleged noncompliance of 
the bond with the statute will not be considered 
where there is nothing in the briefs on which the 
case is submitted to show on what the motion was 
based.°° 

Miscellaneous. Numerous other decisions atiew. 
ing the application of the principles under consid- 
eration are set out in the notes hereto.*+ 


17. Taylor v. Schradsky, 178 Ind. 
217, 97 NE 790. 

18. Taylor v. Schradsky, 178 Ind. 
217, 97 NE 790; Ft. Wayne First Nat. 
Bank v. Savin, 47 Ind. A. 266, 94 NE 
347 (holding that, where neither the 
motion to modify the judgment nor 
the ruling of the court thereon is set 
out in, appellant’s brief, the assign- 
ment error questioning the ruling 
is deemed waived). 

19. Denver v. Denver Union Wa- 
ter Coral" Colo. 91 Pr 91s. 


20. Jones v. Bryan, 53 Ind. A. 550, 
102 NE 1538. 

21. Walley v. Wiley, (ind. A.) 
104 NE 318. 

22. Taybor v. Schradsky, 178 Ind. 
217, 97 NE 790. 
' 23. Perry, etc., Stone Co. v. Wil- 


son, 160 Ind. 435, 67 NE 183. 

24.. Hepner v. Wheatley, 
34, 144 NW 923. 

25. Lagle v. Moneyweight Scale 
Co., 180 OER, 468, 103 NE 100; Kra- 
mer v. Fishback, 180 Ind. 178, 102 NE 
831: Schilling v. Quinn, 178 Ind. 443, 
99 NE 740; Bennett v. Root Furni- 
ture Co., 176 Ind. 606, 96 NE: 708; 
Isanogle v. Russey, 174 Ina. 245, 91 
NE 938; Hall v. McDonald, 171 Ind. 
oo 85. NE 707; Talbott v. New Castle, 
169 Ind. 172, 81 NE 724; Tongret v. 
Carlin, 165 Ind. 489, 75 NE 887; Chi- 
cago Terminal Transfer Co. v. Wal- 
ton, (Ind.) 72 NE 646; Rahke_ v. 
McNulty, (Ind. A.) 104 NE 523; Wilt 
v. Morgan County, 54 Ind. A. 240, 
102 NE 878; Chaney vy. Mullis, 54 Ind. 
1, AS 102 NE 872; Cleveland, etc., 
R: Co.. v. Beard, 52 Ind, A. 105, 100 
NE 392; Laatsch v. Andree, 51 Ind. 
A, 248, 99 NE 451; Hubbard vy. Bur- 
net-Lewis Lumber "Co. Bil) Tivds FAL Os 
98 NE 1011; Thompson v. Thompson, 
50s and, Av 95, 98 NH’ 7 Hirsch, ete: 
Iron, etc., Co. v. Peru Steel Casting 
Co., 50 Ind. A. 59, 96 NE 807; Turner 
v. Hartman, 49 Ind. A. 224, 97 NE 19: 


33 S. D. 


Dillon v. State, 48 Ind. A. 495, 96 NE} 


171; Leventhal v. Crampton, 48 Ind. 
A. 92, 95 NE 547; Reeves v. Gillette, 
47 Ind. A. 221, 94 NE 242; Abaugh v. 
Lynas, 47 Ind. A. 30, 93 NE 678; Pit- 
tinger v. Ramage, 40 Ind. A. 486, 82 
NE 478; Gregg v. Gregg, 37 Ind. A. 
210,75 NE 674; Fire Assoc. of Phila- 
delphia v. Bryant, 33 Okl. 698, 127° P 


ach Compliance held insufficient.— 
(1) Where the only reference in ap- 
pellant’s brief to a motion for a new 
trial was that, “over appellant’s mo- 
tion for a new trial, the court ren- 
dered judgment,” and a statement 
that a certain ruling was “assigned 
as one of the reasons for a new trial. 


Transcript, page 15, line 9-12,” there 
was not a sufficient compliance with 
App. Ct. Rule No. 22 (55 NE v) to au- 
thorize the consideration of questions 
raised by the motion for new trial. 
Bartholomew v. Grimes, 51 Ind. A. 
614, 100 NE 12.. (2) Where plaintiff’s 
brief, after referring to the page 
and line of the transcript where the 
motion for a new trial could be found, 
proceeded: “The motion for a new 
trial contains all of the errors relied 
upon for a reversal of the judgment 
of the court below,” it did not suffi- 
ciently state the reasons assigned 
for the motion for a new trial. Elli- 
ae v. Ryan, 43 Ind. A. 610, 87 NE 

26. Thompson v. Thompson, 50 
Ind. A. 95, 98 NE 7; Macy v. Wood, 
49 Ind. A. 469, 97 NE 553. 

27. Pomeroy v: Wimer, 167 Ind. 
440, 450, 78 NE 233, 79 NE 446 
(where it was said: ‘What the rules 
imperatively demand is that the mat- 
ter called for by rule twenty-two, as 
a means of information to the judges 
not having the record, shall be sup- 
plied in the briefs. The precise or- 
der is not important, provided the 
parts be assigned reasonably con- 
venient and logical positions. The 
omission from the brief of those 
parts of the motion for a new trial 
that had been abandoned as consti- 
tuting error was the proper thing to 
do. Such dead parts would occupy 
the time of the judges to no pur- 
pose, and are therefore better out of 
the brief than in it’’). 

28. Maynard v. Des Moines, 159 
Iowa 126, 140 NW 208. 

29. Cunningham vy. Atterbury, 163 
Mo. A. 594, 147 SW 495. 

80. Richardson y. Harkness, 59 
Wash. 474, 110 P 9. 

31. U. S.—AMina Indemn. Co. v. J. 
R. Crowe Coal, ete., Co., 154 Fed. 545, 
83 CCA .431 [certiorari den 207 U. S. 
589, 28 SCt 256, 52 L. ed. 354] (hold- 
ing that an objection that a false or 
misleading issue had been tried to 
the prejudice of plaintiff in error is 
not reviewable where no such error 
was so assigned). 

Ind.—Indianapolis Tract., ete., Co. 
v. Menze, 173 Ind. 31, 88 NE 929, 89 
NE 370 -(holding that, where the 
damages awarded were excessive on 
any evidence admissible under the 
issue, and the point of excessive dam- 
ages was specifically made in appel- 
lant’s brief, together with the facts 
and basis on which the claim rested, 
and the authorities in support there- 
of, the question of excessive dam- 
ages was presented); Barricklow v. 


Stewart, 163 Ind. 438, 72 NE 128 
(holding that the sufficiency of the 
attesting clause of a will cannot be 
reviewed, where appellant’s brief 
does not contain a copy thereof); 
Modern Woodmen of America v. Love- 
land, (A.) 104 NE 518 (holding that. 
where parties in a case tried by the 
court stipulate to point out particu- 
lar parts of by-laws to be considered 
as evidence, briefs on appeal should 
show the particular sections consid- 
ered); Pérdue v. Gill, 35 Ind. A. 99, 
73 NE 844 (holding that the refusal 
of a new trial on the ground of new- 
ly discovered evidence will not be 
reviewed, where a concise statement 
of the evidence is not set out in ap- 
pellant’s brief); Chicago, etc., R. Co. 
v. Lain, (A.) 72 NB 539 [rev reh (A.) 
79° Nb 474 (holding that alleged 
misconduct of the jury in rendering 
the verdict, supported by affidavits, 
cannot be reviewed in the absence of 
the substance of the affidavits in the 
brief, but that misconduct of counsel 
in the use of improper language in 
the argument to the jury will not be 
reviewed, where the language object- 
ed to is not set out in the brief, as 
required by rule of court). 

Nebr.—Shaw v. Alexander, 94 Nebr. 
774, 144 NW 907 (holding that ap- 
pellant’s assertion that the evidence 
sustains an assignment of error will 
be disregarded, where no reference is 
made in his brief to the pages or 
places in the record where such evi- 
dence may be found). 

Tex.—Stroud v. Palmer, 66 Tex. 
129, 18 SW 344. (holding that, if the 
objection is raised that the verdict 
failed to find upon a given issue, the 
evidence bearing on the issue should 
be stated in the brief); McLeod v. 
State, 33 Tex. Civ. A. 170, 76 SW 216 
(holding that the question, not 
briefed or suggested, whether the 
state may recover more than one 
penalty where there have been sev- 
eral breaches of a liquor dealer’s 
bond, will not be considered on ap- 
peal ‘from a judgment for two pen- 
alties). 

Wis.—Hoeffler v. Carew, 135 Wis. 
605, 116 NW 241 (holding that a 
general assignment that the court 
erred in overruling defendant’s mo- 
tion for a new trial, followed by a 
discussion of several specific acts of 
the trial court claimed to constitute 
error, which acts consisted of adverse 
rulings upon the admission of evi- 
dence and exclusion of evidence, - 
wholly unrelated to each other, and 
the giving and refusal of instruc-. 
tions, is not a sufficient compliance 


For later cases, developments and changes in the law see cumulative Annotations. same title, page and note number. 
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[§ 1590] ¢. Propositions and Statements Ac- 


companying Assignments of Error. 


times require the assignments of error in the brief 
to be followed by propositions and statements bring- 
ing out clearly the points raised.*? 
the rules for the courts of civil appeals not only 
require the assignments of error contained in the 
record to be copied in the brief, so that the court 
is limited to the errors therein specified,®* and re- 
quire that each ground of error shall be separately 
presented under the proper assignment, so that 
multifarious assignments will not be considered,** 
but they also require that each assignment shall 


with Rule No. 10 [108 NW vi] that 
“the brief of the appellant shall con- 
tain a concise statement of .. . 
the errors relied upon’’). 

32. See infra text and notes 35etseq. 


33. See supra § 1587. 

34 See supra § 1587; and infra 
this section. 

35. Rice v. Dewberry, (Tex.) 93 


SW 721; Cammack y. Rogers, 96 Tex. 
457, 73 SW 795; Dees v. Thompson, 
(Tex. Civ. A.) 166 SW 56; Mitchell v. 
Robinson, (Tex. Civ. A.) 162 SW 443, 
1172; Childress v. Robinson, (Tex. 
Civ. A.) 161 SW 78; Conn v. Rosa- 
mong. (Lex. (Civ Ape 6k SW, a3 
Stockwell v. Glaspey, (Tex. Civ. A.) 
160 SW 1151; Standard Milling Co. 
v. Imperial Rice Co., (Tex. Civ. A.) 
160 SW 687; Mannheim Ins. Co. v. 
@iarken (hex: Civ. Asp 157. SWE Zo; 
Groesbeck v. Wiest, (Tex. Civ. A.) 
157 SW 258; Konz y. Henson, (Tex. 
Civ AD) DOL, SW, +603; ~_Barron ov< 
White, (Tex. Civ. A.) 155 Sw 590; 
Zarate v. Villareal, (Tex. Civ. <A.) 
155 SW 328; De Lay v. Wolffarth, 
- (Tex. Civ. A.) 154 SW 1030; Young 
v. Sorenson, (Tex. Civ. A.) 154 SW 
676; Pecos, ete., R. Co. v. Bishop, 
(Tex. Civ. A.) 154 SW 305; Tolar v. 
South Texas Dev. Co., (Tex. Civ. A.) 
153 SW 911; Brasfield v. Young, (Tex. 
Civ. A.) 153 SW 180; Hardy v. Lamb, 
(Tex. Civ. A.) 152) SW .650; + Home 
Inv. Co. v. Strange, (Tex. Civ. A.) 
152 SW 510; Morrison v. Hammack, 
NG x Cive A.) el Dee Wiest Os lee) aN 
Simmons, (Tex. Civ. A.) 151 SW 868; 
Freeman v. McElroy, (Tex. Civ. A.) 
149 SW 428; Blunt v. Houston Oil 
Com (Tex.0 Civ A.)) 146 SW 248; 
Smith v. Jones, (Tex. Civ. A.) 141 
SW 821; Missouria Glass Co. v. Rob- 
erts, (Tex. Civ. A.) 137° SW . 433; 
Rankin v. Rankin, (Tex. Civ. A.) 134 
SW 392; Willis v. Hatfield, (Tex. Civ. 
A.) 133 SW 929; McShan v. Watling- 
tony nex. Civ. - Ae)! 133 SW 122; 
Boardman v. Woodward, (Tex. Civ. 
A.) 118 SW 550; McKallip v. Collins, 
(Tex. Civ. A.) 118 SW_ 546; Galves- 
ton, etc., Co. wee Olds) 4 (Lex, Cie 
A.) 112 SW 787; Cox v. Combs, 51 
Tex. Civ. A. 346, 111 SW _ 1069; 
Laird v. Murray, (Tex. Civ. A.) 111 
SW 780; Texas, etc., R. Co. v. Jow- 
ers, (Tex. Civ. A.) 110 SW 946; Loyal 
Americans Republic v. McClanahan, 
50 Tex. Civ. 256, 109 SW 973; 
Missouri, etc., R. Co. v. Blachley, 50 
Tex, Civ. A. 141, 109 SW. 995; Mis- 
souri, etc., R. Co. v. Hendricks, 49 
Tex, Civ. A. 314, 108 SW 745; Texas, 
etc.,, R. Co. v. Clippenger, 47 Tex. 
Civ A. 510, 106 SW 155; Sterling v. 
De Laune, 47 ‘Tex. Civ._A. 470, 105 
Sw 1169; Cockrell v. Egger, (Tex. 
Civ. A.) 99 SW 568; Poland v. Por- 
ter, 44 Tex. Civ. A. 334, 98 SW 214; 
McAllen v. Raphael, (Tex. Civ. A.) 
96 SW 760; Kirby Lumber Co. v. 
Chambers, (Tex. Civ. A.) 95 SW 607; 
Western Union Tel. Co. v. Bell, 42 
Tex. Civ. A. 462, 92 SW 1036; ‘Kane 
vy. Sholars, 41 Tex. Civ. A. 154, 90 
SW 937; King v. Battaglia, 38 Tex. 
Civ. A. 28, 84 SW. 839; Duckworth v. 
¥t. Worth, etc. R. Co., 33 Tex. Civ. 
A. 66, 75 SW. 913; Missouri, etc., : 
Co. v. McFarland, (Tex. Civ. A.) 15 
SW 811; Texas, etc., R. Co. v. Huber, 
33 Tex. Civ. A. 75, 75 SW 547; Inter- 
national, ete., R. Co v. Anchonda, 33 
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be accompanied 
The rules some- 


Thus in: Texas | rules.°> 


rules have been 


Tex, Civ. A. 24, 75 SW 557; Chimene 
vy. Baker, 32 Tex. Civ. A. 520, 75 SW 
330; Raywood Rice Canal, etc., Co. v. 
Langford, 32 Tex. Civ. A. 401, 74 SW 
926; Driver v. Wilson, (Tex. Civ. A.) 
68 SW 290; Wetz v. Wetz, 27 Tex. 
Civ AS 5966 SWres6or= Manly ey. 
Conn, (Tex. Civ. A.) 63 SW 160; 
Trinity Valley R. Co. v. Stewart, 
(FexCiv. A»). “62:48 w 10853 *Cazel'v: 


Tucker, 25 Tex. Civ. A. 48, 60 SW 
579; International, ete, R. Co. v. 
Mrue,-e2e exe (Civa AY 52355 bt SW. 


977; McCardell vy. Henry, 23 Tex. Civ. 
A. 383, 57 SW 908; Mayfield v. Robin- 
son, 22 Tex. Civ. A. 385, 55 SW 399; 
Mansfield v. Neese, 21 Tex. Civ. A. 
584, 54 SW 3870; Guerguin v. McGown, 
(Tex. Civ.- A.) 53 SW 585; Sabine 
Tram Co. v. Bancroft, (Tex. Civ. A.) 
39 SW 177. 

36. Texas, etc., R. Co. v. Eberheart, 
91 Tex. 321, 48 SW 510; Glover v. 
Houston Belt, etc., R. Co., (Tex. Civ. 
A.) 163 SW 10638; St. Louis, ete, R. 
Co. v. Finley, (Tex. Civ. A.) 163 SW 
104; Randals v. Pecos Valley State 
Bank, (Tex. Civ. A.) 162 SW _ 1190; 
Western Union Tel. Co. v. White, 
(Tex. Civ. A.) 162 SW 905; Mitchell 
v. Robinson, (Tex. Civ. A.) 162 SW 
443, 1172; Childress v. Robinson, 
(Tex. Civ. A.) 161 SW 78; General 
Acc. F., ete., Assur. Corp. v. Ellison, 
(Tex. Civ. A.) 160 SW 1141; Stand- 
ard Milling Co. v. Imperial Rice Co., 
(Tex. Civ. A.) 160 SW 637; Vickrey 
v. Dockray, (Tex. Civ. A.) 158 SW 
1160; Mannheim Ins. Co. v. Clarke, 
CREXiCivs TAL) TALSTIISIW: 290s) Tlexaiss 
ete, R. Co. v. Villafuerte, (Tex. Civ. 
A.) 156 SW 1155; Barron v. White, 
(Tex. Civ. A.) 155 SW 590; Galves- 
ton, etce., R. Co. v. West, (Tex. Civ. 
A.) 155 SW 343; Zarate v. Villareal, 
(Tex. Civ. A.) 155 SW 328; Albrecht 
v. Lignoski, (Tex. Civ. A.) 154 SW 
354; Tolar v. South Texas Dev. Co., 
(Dex) CivivAs) Lo37 Swi 911 (Cotton 
VamGarzaoni(hex., (Civ Ay) b38r Siw: 
412; Houston v. Williams, (Tex. Civ. 
A.) 153 SW 387; Brasfield v. Young, 
(Tex. Civ. A.) 153 SW 180; Peeve- 
house v. Smith, (Tex. Civ. A.) 152 
SW 1196; League v. Wm. M. Rice 
Inst. for Advancement of Literature, 
ele Chex (Civ, VAS) A525 (Swe arsi2s 
Masterson ‘viil-Ress, *(Lexs -Civi- A.) 
152 SW 1156; Dromgoole v. Lissauer, 
(Tex. Civ. A.) 152 SW 1154; Abney v. 
Citizens’ Nat. Bank, (Tex. Civ. A.) 
152°SW=(84seHaray tvs Lamb) (Tex. 
Civ. A.) 152 SW 650; Home Iny. Co: 
v. Strange, (Tex. Civ. A.) 152 SW 510; 
Morrison v. Hammack, (Tex. Civ. A.) 
152 SW 494; San Antonio Tract. Co. 
v. Hmerson, (Tex. Civ. A.) 152 SW 
468; Luder v. State, (Tex. 'Civ. A.) 
152 SW 220; Anderson v. Crow, (Tex. 
Civ. A.) 151 SW 1080; Western Union 
Tel. Co. v. Vance, (Tex. Civ. A.) 151 
SW 904; Sullivan v. Houston, etc., R. 
Cos, Chex® Civ AS) 151 SW. 838ke Mite 
Franklin Lime, ete., Co. v. May, (Tex. 
Civ. A.) 150 SW 756; Reed v. Robert- 
sone (RemanCiv.. A.) alb0ssSiw, 306; 
Green v. Wilson, (Tex. Civ. A.) 150 
SW 255; Galveston, etc., R. Co. v. 
Kurtz, (Tex. Civ. A.) 147 SW 658; 
Galveston, ete, R. Co. v. Crippen, 
(Tex. Civ. A.) 147 SW 361; Wichita 
Falls Tract. Co. v. Adams, (Tex. Civ. 
A.) 146 SW 271; Crosby v. Ardoin, 
(Tex. Civ. A.) 145 SW 709; Butler 


[can toe 


in the brief with its appropriate 


propositions and statements; otherwise it shall be 
regarded as abandoned, and such propositions and 
statements must comply substantially with the 
As required by the rules each point under 
each assignment must be stated as a proposition 
unless the assignment itself sufficiently discloses the 
point, in which event it is sufficient to copy the as- 
signment, and the propositions must distinctly and 
clearly state the point and be in proper form; and 
appellants will be confined on appeal to the objec- 
tions properly raised by their propositions.®° 


The 


applied in a great many cases in 


v. Gulf Pipe Line Co., (Tex. Civ. A.) 
144 SW 340; St. Louis, ete., R. Co. 
v. Drahn, (Tex. Civ. A.) 143 SW 357; 
Lam v. St. Louis Southwestern R. 
Coy) CLex.? Civi 2 Ay) 1429 SWwirsoiie 
Hemphill v. National Iron, etc., Co., 


(Tex.: Civ. A.)) 142) "SW 8455 Stuart 
v. -Calahan, (Tex. Civ. A.) 142 SW 
60; Smith v. Jones, (Tex. Civ. A.) 


141 SW 821; Mutual L. Ins. Assoc. v. 
Garvin, (Tex: Civ] As) =i Swi 19172 
Henyan y. Trevino, (Tex. Civ. A.) 
137 SW 458; Seguin Milling, ete., Co. 


ver Guinn, \(Déx, e Civ. SAD) e137 Siw 
456; Rankin v. Rankin, (Tex. Civ. 
A.) 134 SW 392; Willis v. Hatfield, 


(Tex. Civ. A.) 1383 SW 929; Austin 
Wlectric R. Co. v. Faust, (Tex. Civ. 
A.) 1338 SW 449; Kemendo vy. Fruit 
Dispatch Co., (Tex. Civ. A.) 131 SW 
73; International, ete., R. Co. v. Bell, 
(Tex. Civ. A.) 130 SW 634; Wisdom 
v. Wilson, (Tex. Civ. A.) 127 SW 
1128; Hasterwood v. Burnitt, (Tex. 
Civ. A.) 126 SW 934; Sullivan-Sanford 
Lumber Co. v. Hampton, (Tex. Civ: 
A.) 126 SW 637; Cotulla v. Urbahn, 
(Tex. Civ. A.) 126 SW 13 [writ of 
error den 126 SW 1108]; Openshaw 
v. Dean, (Tex. Civ. A.) 125 SW 989; 
Capps v. Longview, (Tex. Civ. <A.) 
122 SW 427; International, ete, R: 
Co. v. Biles, 56 Tex. Civ. A. 193, 120: 
SW _ 952; Louisiana, etc., Lumber Co. 
v. Kennedy, (Tex. Civ. A.) 119 SW 
884 [rev on other grounds 103 Tex: 
297, 126 SW 1110]; Ft. Worth v. 
Williams, (Tex. Civ. A.) 119 SW 1387; 
Hermann vy. Allen, (Tex. Civ. A.) 118 


SW 794; Birge-Forbes Co. v. St. 
ours) etesmite Coys os Lexy ClvmA 
So LTS WISIW tesco: se Uliana Comes 


Hoyle;,52) Texe Civ, As 534,115 °Siw 
815; Hess v. Webh, (Tex. Civ. A.) 113 
SW 618; Ariola v. Newman, 51 Tex: 
Civ A. (617. Lis), Siw S15 eabanerave 
Delta County, (Tex. Civ. A.) 109 SW 
866; Grand Lodge U. B. F. v. Wil- 
liams;, (Tex. (‘Civ..£A.)° 1087 SW: 295% 
Consolidated Kansas City Smelting, 
ete., Co. v. Taylor, 48 Tex. Civ. A. 605, 
107 SW) 889s Texas, ete) RinCorive 
Clippenger, 47 Tex. Civ. A.*510, 106 
SW 155; Hayward Lumber Co. v. 
Cox, (Tex. Civ. A.) 104 SW 403; Can- 
teloui va vErinity.w ete, RB. Cor, i(Lhex. 
Civ. A.) 101 SW 1017; Storms v. 
Mundy, 46 Tex. Civ. A. 88, 101 SW 
258; Poland v. Porter, 44 Tex. Civ. 
A. 334, 98 SW 214; International 
Harvester Co. v. Campbell, 43 Tex. 
Civ. A. 421, 96 SW 93; Western Union 
Tel. Co. v. Bell, 42 Tex. Civ. A. 462, 
92 SW 1036; Kirby Lumber Co. v. 
Chambers, 41 Tex. Civ. A. 632, 95 SW 
607% “San! Antonio; vete 4 Ray (Con ave 
Wood, 41 Tex. Civ. A. 226, 92 SW 
259; Ragley v. Godley, (Tex. Civ. A.) 
90 SW 66; Gulf, ete. R. Co. v. St. 
John, (Tex. Civ. A.) 88 SW 297; In- 
ternational, ete., R. Co, v. Boykin, 
(Tex. Civ. A.) 85 SW 1163 [rev on 
other grounds 99 Tex. 259, 89 SW 
639]; San Antonio v. Marshall, (Tex. 
Civ. A.) 85 SW 315; El Paso Elec- 
trica R: Conv. 2Davis; (Tex, Ciyva Ax) 
838 SW 718; El Paso Electric R. Co. 
v. Alderete, 36 Tex. Civ. A. 142, 81 
SW 1246; Taylor v. Houston, etc., R. 
Co.,. (Tex. Civ. A.) 80 SW 260; Hous- 
ton Transf. Co. v. Renard, (Tex. Civ. 
A.) 79 SW 838; Maldonado v. Arthur, 
(Tex. Civ. A.) 70 SW 562; Denison, 
ete., R. Co. v. Carter, (Tex. Civ. A.) 


Wx (SCT) 


holding propositions following assignments neces--| sary or insufficient.%’ 


70 SW 322; Gwaltney v. Searcy, (Tex. 
Civ. A.) 68 SW 304; Ash v. Beck, 
(Tex. Civ. A.) 68 SW 53; Barrett v. 
Independent Tel. Co., (Tex. Civ. A.) 
65 SW 1128; Aycock v. San Antonio 
Brewing Assoc., 26 Tex. Civ. A. 341, 
63 SW 953; Stevens v. Germania L. 
Ins. Co., 26 Tex. Civ. A. 156, 62 SW 
824; Ackermann v. Ackermann 
Schuetzen Verein, (Tex. Civ. A.) 60 
SW 366; Galveston, etc., R. Co. v. 
Brown, (Tex. Civ. A.) -59) SW 930 
frev on other grounds 95 Tex. 2, 63 
SW 305]; Bomar v. Powers, (Tex. 
Civ. A.) 50 SW 142; Davis v. Con- 
verse, (Tex. Civ. A.) 46 SW 910. And 
see other cases in following notes. 

[a] Propositions must not be ar- 
gumentative.—Hardy v. Lamb, (Tex. 
Civ. A.) 152 SW 650; Hemphill v. 
National Iron, etc., Co., (Tex. Civ. 
A.) 142 SW 845; Henyan v. Trevino, 
(Tex. Civ. A.) 137 SW 458 (argumen- 
tative assignment presented as a 
proposition). And see San Antonio, 
ete:, R. Co. v. Timon, 45 Tex. Civ. A. 
47, 99 SW 418. 

[b] Reference to propositions un- 
der another assignment is insuffi- 
cient. Standard Milling Co. v. Im- 
perial Rice Co., (Tex. Civ. A.) 160 SW 
637; Galveston, etc., R. Co. v. West, 
(Tex. Civ. A.) 155 SW 343; Anderson 
v. Crow, (Tex. Civ. A.) 151 SW 1080; 
Sullivan v. Houston, ete., R. Co., (Tex. 
Civ. A.) 151 SW 838; Kane v. Sho- 
lars, 41 Tex. Civ. A.:154, 90 SW 9375 
San Antonio Fdy. Co. v. Drish, 38 
Tex. Civ. A. 214, 85 SW 440. 

[ce] The bill of exceptions cannot 
be referred to to ascertain the rea- 
son supporting a proposition in ap- 
pellants’ brief, since such reason 
should be stated in the proposition 
itself. Mt. Franklin Lime Stone Co. 
v. May, (Tex. Civ. A.) 150 SW 756. 

[d] Additional propositions not a 
waiver.—Where appellant’s brief sub- 
mitted additional propositions under 
an assignment of error emphasizing 
certain points, all of which were 
fairly raised by the assignment of 
error, it is not a waiver of points 
covered by the general proposition, 
but not in such additional proposi- 
tions. Gulf, ete., R. Co. v. Hill, (Tex. 
Civ. A.) 58 SW 255. 

[e] Propositions advanced under 
an assignment of error improperly 
taken cannot themselves be consid- 


ered.—Goggan v. Goggan, (Tex. Civ. 
A.) 146 SW 968. 
Siam hexas;, ete! RR iCo.*-v. Eber- 


heart, 91 Tex. 321, 43 SW 510; Greene 
Gold-Silver Co. v. Silbert, (Tex. Civ. 
A.) 158 SW 803; Houston v. Merkel, 
(Tex. Civ. A.) 153 SW 385 (failure 
of proposition to disclose point); 
Galveston, etc., R. Co. v. Kurtz, (Tex. 
Civ. A.) 147 SW 658; Wichita Falls 
Tract. \Co.cy.)Adams;* ((Tex., (Civ, VAS) 
146 SW 271; Crosby v. Ardoin, (Tex. 
Civ. A.) 145 SW 709; Hemphill v. 
National Iron, etc., Co. (Tex. Civ. 
A.) 142 SW 845; Herman v. Smith, 
(Tex. Civ. A.) 141 SW 1087; Smith 
v. Jones, (Tex. Civ. A.) 141 SW 821; 
Jefferson F. Ins. Co. v. Greenwood, 
(Tex. Civ. A.) 141 SW 319; Willis v. 
Hatfield, (Tex. Civ. A.) 133 SW 929; 
Southern Nat. Ins. Co. v. Wood, (Tex. 
Civ. A.) 133 SW 286; Gulf, ete., R. 
Co. v. Wafer, (Tex. Civ. A.) 130 SW 
712; Steiner v. Anderson, (Tex. Civ. 
A.) 130 SW 261; Lufkin Land, etc., 
Co. v. Noble, (Tex. Civ. A.) 127 SW 
1098; Estes v. Hstes, (Tex. Civ. A.) 
122 SW 304; International, etc, R. 
Co. v. Garcia, 54 Tex. Civ, A. 59, 117 


SW 206; Olivarri v. Western Union 
Tel. Co., (Tex. Civ. A.) 116. SW 392; 
Galveston, etce., R. Co. v. Janert, 49 


Tex. '@ivi Als 1%, LOT SW. 963%) Cain tv: 
State, 47 Tex. Civ. A. 382, 106 SW 
770; Hayward Lumber Co. v. Cox, 
(Tex. Civ. A.) 104 SW 403; Kruegel 
v. Bolanz, (Tex. Civ. A.) 103 SW 
435; 
miston, 40 Tex. Civ. A. 265, 89 SW 
308; Gulf, etc., R. Co. v. Dunn, (Tex. 
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Antonio Tract. Co., 33 Tex. Civ. A. 
239, 76 SW 780; Holton v. Galveston, 
etc. Rul Co4.31 ‘Tex... Cive An 12372. 
SW 408; Scott v. Farmers’, etc., Nat. 
Bank, (Tex. Civ. A.) 66 SW 485 [rev 
on other grounds 97 Tex. 31, 75 SW 
7, 104 AmSR 835]; Abernathy v. 
Southern Rock Island Plow Co., (Tex. 
Civ. A.) 62 SW 786. : 

[a] Rulings on demurrers or ex- 
ceptions to pleadings.—Childress v. 
Robinson, (Tex. Civ. A.) 161 SW 78; 
Brasfield v.. Young, (Tex. Civ. A.) 
153 SW 180; Lane v. Delta County, 
(Tex. Civ. A.) 109 SW 866; McAllen 
v. Raphael, (Tex. Civ. A.) 96 SW 
760; Western Union Tel. Co. v. Bell, 
42 Tex. Civ. A. 462, 92 SW 1036; Ft. 
Worth, etc., R. Co. v. Hagler, 38 Tex. 
Civ. A. 52, 84 SW 692; Western Union 
Mele Co; live eGillinsy 2) exam Clvenre as 
306, 65 SW 661; Adcock vy. Creighton, 
27 Tex. Civ. A. 2438, 65 SW 42; Mis- 
souri, ete:, R.y.Cosv, Calnon;, 20a Tex: 
Civ. A. 697, 50 SW 422. 

{[b] Overruling of demurrer to pe- 
tition in quo warranto.—Griffin. v. 
State, (Tex. Civ. A.) 147 SW 328. 

[c] Striking supplemental peti- 
tion.—Steiner v. Anderson, (Tex. Civ. 
A.) 130 SW 261. 


{d] Refusal of change of vennue.— 
McAllen v. Raphael, (Tex. Civ. A.) 
96 SW .760. 

[e] Rulings on evidence. — Ft. 


Worth Belt R. Co. v. Cabell, (Tex. 
Civ. A.) 161 SW 1083; Childress v. 
Robinson, (Tex. Civ. A.) 161 SW 78; 
Standard Milling Co. v. Imperial 
Rice Co., (Tex. Civ. A.) 160 SW 637; 
Luder v. State, (Tex. Civ. A.) 152 
SW 220; Knox v. Robbins, (Tex. Civ. 
A.) 151 SW 1134; Lee v. Simmons, 
(Tex. Civ. A.) 151 SW 868; Missouria 
Glass Co. v. Roberts, (Tex. Civ. A.) 
137 SW 433 (allowing plaintiff to be 
recalled and testify after retirement 
of jury); Texas Co. v. Garrett, (Tex. 
Civ. A.) 134 SW 812; Baum v. Mc- 
Afee,, (Tex. Civ. A.) 125 SW 984; 
De Hoyos v. Galveston, etc., R. Co., 
52 Tex. Civ. A. 543, 115 SW 75 ¢re- 
fusal to allow plaintiff to read cross 
interrogatories and answers impeach- 
ing witness); Houston Oil Co. v. 
Kimball, (Tex. Civ. A.) 114 SW 662 
[aff 103 Tex. 94, 122 SW 533, 124 SW 
85]; Lane v. Delta County, (Tex. Civ. 
A.) 109 SW 866; Consolidated Kan- 
saseCity Smelting, etc., Co. v. Taylor, 
48 Tex. Civ. A. 605, 107 SW 889; 
Pullman Co. v. Vanderhoeven, 48 
Tex. Civ. A. 414, 107 SW 147; Scan- 
lon v. Galveston, ete., R. Co., (Tex. 
Civ. A.) 100 SW 982; Hubbard City 
Cotton Oil, ete., Co. v. Nichols, (Tex. 
Civ. A.) 89 SW 795; International, 
ete, Re Conve -Branchy 297 TRexts Civ. 
A. 144, 68 SW 388 [aff reh (Civ. A.) 
56 SW 542]; Yarbrough v. De Mar- 
tin,’ 28 ‘Tex. CivevA) 276,09 67- Si Welt us 
Wetz vii Wetz 27° TextuCivi vA 595 
66 SW 869 (divorce suit); Missouri, 
etc., R. Co. v. Wells, 24 Tex. Civ. A. 
304, 58 SW 842; Grinnan vy. Rous- 
seaux, 20 Tex. Civ. A. 19, 48 SW 58, 
781; Bryant v. Galbraith, (Tex. Civ. 
A.) 438 SW 833. 

[f] Sufficiency of evidence.—Kirby 
vil Blake; mo3oilex: (Civ. AS LT3s 15 
SW 674; Missouri, ete. R. Co. v. 
Lasater, 53 Tex. Civ. A: 51, 115 SW 
103; Stewart v. International, etc., 
Ry Col, (tex: Civ. AL) eS brs Was 0: 
Hughey v. Mosby, 31 Tex. Civ. A. 
76, 71 SW 395. 

fg] Warianc between pleading 
and proof.—tInternational Harvester 
Co. v. Campbell, 43 Tex. Civ. A. 421, 
96 SW 93. 

{[h] Remarks of court.—Peck v. 
Morgan, (Tex. Civ. A.) 156 SW 917. 

[i] Argument of counsei.—Baum 
v. McAfee, (Tex. Civ. A.) 125 SW 
984. 

{j] Instructions and refusal or 
failure to instruct.—(1) Central Tex- 
as, ete., R. Co. v. Gibson, 99 Tex. 98, 
87 SW 814; Times Pub. Co. v. Rood, 
(Tex. Civ. A.) 163 SW 1087; Texas 


Civ. A.) 78 SW 1080; Yecker v. Sani Co. v. Veloz, (Tex. Civ. A.) 162 SW 
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377; Sullivan v. Fant, (Tex. Civ. A.) 
160 SW 612; Reliable Steam Laundry 
v. Schuster,. (Tex. Civ;, A;) (159° SWw 


221; Hutto v. (Tex. Civ. A.) 
155 SW 1022; Pecos, etc., R. Co. v. 
Bishop, (Tex. Civ. A.) 154 SW 305; 
Tolar v. South Texas Dev. Co., (Tex. 
Civ. A.) 153 SW 9141; Masterson v. 
Ross, (Tex. Civ. A.) 152 SW 1156; 
Sullivan v. Houston, ete, R. Co., 
(Tex. Civ. A.) 151 SW 838; Freeman 
v. McElroy, (Tex. Civ. A.) 149 SW 
428; Galveston, etc., R. Co. v. Kurtz, 
(Tex. Civ. A.) 147 SW 658; Wichita 
Falls Tract. Co. v. Adams, (Tex. Civ. 
A.) 146 SW 271; Williamson v. Pow- 
ell, (Tex. Civ. A.) 140 SW 359;. Alamo 
Oil, ete., Co. v. Curvier, (Tex. Civ. A.) 
1386 SW 1132; Wirtz v. Galveston, etc., 
R. Copn (Tex. Civ. As) 1320'S coo. 
Caples v. Port Huron Engine, etc., 
Co., (Tex. Civ. A.) 1381 SW 303; Awalt 
v. Schooler, (Tex. Civ. A.) 131 SW 
302; Gulf, ete., R. Co. v. Wafer, (Tex. 
Civ. A.) 180 SW 712; Western Union 
Tel. Co. v. Buchanan, (Tex. Civ. A.) 
129 SW 850; Houston, ete., R. Co. v. 
Hanks, (Tex. Civ. A.) 124 SW 136; 
Estes v. Hstes, (Tex. Civ. A.) 122 
SW_ 304; Southwestern Tel., etce., Co. 
v. Younger, (Tex. Civ. A.) 120 SW 
530; O’Farrell v. O’Farrell, 56 Tex. 
Civ. A. 51, 119 SW 899; San Antonio, 
etc., R. Co. v. Spencer, 55 Tex. Civ. 
A. 456, 119 SW 716; Stubbs v. Mar- 
shall, 54 Tex. Civ. A. 526, 117 SW 
1030; Olivarri v. Western Union Tel. 
Co., (Tex. 


solidated Kansas City Smelting, etc., 
Co. v. Taylor, 48 Tex. Civ. A. 605, 107 
SW 889; St. Louis, etc., (OLORP 5 
Cassidy Southwestern Commn. Co., 48 
Tex. Civ. A. 484, 107 SW 628; Hay- 
ward Lumber Co. v. Cox, (Tex. Civ. 
A.) 104 SW 403; Gilmore vy. Houston 
Electric Co., 46 Tex. Civ. A. 315, 102 
SW 168; Reeves v. Galveston, etc., 
Re Co,, saa Texan Clyin Ago ono Sa CINE 
929; Texas Cent. R. Co. v. Powell, 
38 Tex. Civ. A. 157, 86 SW 21; San 
Antonio Tract. Co. v. Sanchez, (Tex. 
Civ. A.) 84 SW 849; Gray v. Moore, 
37 Tex. Civ. A. 407, 84 SW 293; Gal- 
veston, etc, R. Co. v. Butshek, 34 
Tex. Civ. A. 194, 78 SW 740; Holton 
v., Galveston; ete, Ro Co,,, ole amex. 
Civ. A. 128, 71 SW 408; International, 
etc., R., Co. v. Branch, 29 Tex. ’Cix: 
A. 144, 68 SW _ 338 [aff reh (Civ. A.) 
56 SW 542]; Boone vy. Herald News 
Co., 27 Tex. Civ. A. 546, 66 SW 313; 
Houston, etc., R. Co. v. Higgins, 22 
Tex. Civ. A. 430, 55 SW_744; D’Arrigo 
Vv. Lexas, Produce, Col, 18 Nex. Cin A 
41, 44 SW 531. But compare Key- 
stone Mills Co. v. Chambers, (Tex. 
Civ. A.) 118 SW 178. (2) Where an 
assignment of error in giving an in- 
struction is followed by a’ proposi- 
tion questioning the existence of evi- 
dence as to only one of two points 
on which the instruction was based, 
the court cannot consider whether 
there was evidence upon the other 
point. Texas, ete, R. Co. v. Hber- 
heart, 91 Tex. 321, 483 SW 510. 

{k] Peremptory instruction. — 
Harlingen Land, ete., Co. v. Houston 
Breton Ce:,, (Dex. Civ. Aj 160, ‘Siw 


8. ‘ 

[1] VWerdict.—Smith We Jones, 
(Tex. Civ. A.) 141 SW 821; Texas; 
ete., R. Co. v. Middleton, (Tex. Civ. 
A.) 94 SW 1097. 

[m] Findings.—Gibson v. Pierce, 

(Tex. Civ. A.) 146 SW 983. 
* [n] Special findings of jury insuf- 
ficient to support judgment.—cCart- 
mell v. Gammage, (Tex. Civ. A.) 64 
SW 315. 

[o] Ruling on motion for judg- 
ment notwithstanding verdict.—Scott 
v. Farmers’, etc., Nat. Bank, (Tex. 
Civ. A.) 66 SW 485 [rev on other 
grounds 97 Tex. 31, 75 SW 7, 104 
AmSR 835]. 

[p] Overruling of motion to set 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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supported by, and germane to, the assignments of 
error to which they are subjoined, 
sufficient to raise the particular question or objec- 
tion which it is sought to have considered.*® Propo- 


aside judgment by default.—Chicago, 
CLC, ae Coy Vv. Clark) (lex (Civ? As) 
146 SW 989. 

{q] Refusal to reform judgment. 
—Robinson vy. Chamberlain, 29 Tex. 
Civ. A. 170, 68 SW 209. 

{r] Ruling on motion for new 
trial. McIndoo v. Wood, (Tex. Civ. 
A.) 162 SW 488; Kirby v. Blake, 53 
Tex. Civ._A. 173, 115 SW .674; Texas, 
etc., R. Co. v. Middleton, (Tex. Civ. 
A.) 94 SW 1097; Taylor v. San An- 
tonio, ete., R. Co., 36 Tex. Civ. A. 658, 
83 SW 738 (newly discovered evi- 
dence); King v. Henderson, 29 Tex. 
Civ. A. 601, 69 SW 487; Scott v. 
Farmers’, etc., Nat. Bank, (Tex. Civ. 
A.) 66 SW 485 [rev on other grounds 
97 Tex. 31, 75 SW 7, 104 AmSR 835]. 

[s] In suit for specific perform- 
ance.—Tolar v. South Texas Dev. Co., 
(Bex Civ.’ A.) 2153 iSiwe 9ft. 

[t] Garnishment proceeding.—Lo- 
wenthal-Harrison Co. vy. Edmiston, 


- 40 Tex. Civ. A. 265, 89 SW 308. 


[u] Defense in action on automo- 
bile insurance policy.—General Acc. 
T., etc., Assur. Corp. v. Ellison, (Tex. 
Civ. A.) 160 SW 1141. 

38. Gameson v. Gameson, (Tex. 
Civ. A.) 164 SW 1104; Chrisman v. 
Lumberman’s Nat. Bank, (Tex. Civ. 
A.) 163 SW 651; Missouri, etc., R. Co. 
v. State, (Tex. Civ. A.) 163 SW 338; 
Brown v. Brenner, (Tex. Civ. A.) 161 
“SW 14; McCall Co. v. Elliott, (Tex. 


“Civ. A.) 159 SW 872; Lane v. Hewg- 


ley, (Tex. Civ. A.) 156 SW 911; San 
Antonio v. Alamo Nat. Bank, (Tex. 
Civ. A.) 155 SW 620; Zarate v. Villa- 
meal. Dex. Civ, AS)* 155: =SWwWe" 328: 
Pecos, etc., R. Co. v. Bishop, (Tex. 
Civ. A.) 154 SW 305; Hardy v. Lamb, 
(Tex. Civ. A.) 152 SW 650; Thompson 
Bros. Lumber Co. v. Longini, (Tex. 
Civ. A.) 151 SW 688; Ft. Worth, etc., 
R. Co. v. Matador Land, etc., Co., 
(Tex. Civ. A.) 150 SW 461; Liverpool, 
ete., Ins. Co. v. McCollum, (Tex. Civ. 
A.) 149 SW 1775; Gibson v. Pierce, 
(Tex. Civ. A.) 146 SW 983 (submis- 
sion of special issue inapplicable to 
facts); West Lumber Co. v. Chessher, 
(Tex. Civ. A.) 146 SW 976; Goggan v. 


Goggan, (Tex. Civ. A.) 146 SW 968; 
Hl Paso, ete., R. Co. v. Goff, (Tex. 
@ive > A.) 46 (SW 5733) “Wright Uv. 


Wright, (Tex. Civ. A.) 143 SW 720; 
Nacogdoches Compress Co. v. Texas, 
ete., R. Co., (Tex. Civ. A.) 143 SW 
302; Webster v. Frazier, (Tex. Civ. 
A.) 139 SW 609; Rostal Tel. Cable Co. 
v. Talerico, (Tex. Civ. A.) 136 SW 
575; Caffall v. Bandera Tel. Co., (Tex. 
Civ. A.) 136 SW 105; Nixon v. Ham- 
jin First State Bank, (Tex. Civ. A.) 
127 SW 882 [reh den (Civ. A.) 129 
SW 145]; Western Union Tel. Co. v. 
Robertson, (Tex. Civ. A:) 126 SW 
629; Cotulla v. Urbahn, (Tex. Civ. 
A.) 126 SW 13 [writ of error den 126 
SW 11081: Varn v. Varn, (Tex. Civ. 
A.) 125 SW 639; Hstes v. Estes, (Tex. 
Civ. A.) 122 SW 304; Savage v. Um- 
phries, (Tex. Civ. A.) 118 SW 893; 
Munroe v. Munroe, 54 Tex. Civ. A. 
320, 116 SW 878; Kirby v. Blake, 53 
Tex, Civ. A. 173, 115 SW 674; Sulli- 
van v. Solis. 52 Tex. Civ. A. 464, 114 
SW 456; Hildebrandt v. Hoffman, 
(Tex. Civ. A.) 113 SW 785; Cruse v. 
O’Gwin, 48 Tex. Civ. A. 48; 106 SW 
757; Industrial Lumber Co. v. Bivens, 
47 Tex. Civ. 896, 105 SW 821; 
Kruegel v. Bolanz, (Tex. Civ. A.) 103 
Sw 435; Young v. Pecos County, 46 
Tex, Civ. A. 319, 101 SW 1055; Lon- 
don v. Crow, 46 Tex. Civ. A. 190, 102 
SW 177; Texas, etc., R. Co. v. Con- 
way, 44 Tex. Civ. A. 68, 98 SW 1070; 
Louisiana, etce., Lumber Co. v. Car- 
ter, (Tex. Civ. A.) 93 SW 714; Ellis 
v. Littlefield, 41 Tex. Civ. A. 318, 
93 Sw 171; International, etc., R. Co. 
v. Glover, (Tex. Civ. A.) 88 SW bib; 
Texas Cent. R. Co. v. Miller, (Tex. 
Civ. A.) 88 SW 499; Sweet v. Lyon, 
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39 Tex. Civ. A. 450, 88 SW 384; El 
Paso Blectric R. Co. v. Harry, 37 
Tex. Civ. A. 90, 88 SW 735; Missouri, 
ete; Co. vo ingram,y (hex. Civ: A.) 
83 SW 208; Galveston, etc, R. Co. 
Valubbarda 33 lex, Civ, sAe 343, 16 
SW 764; Weeks v. Texas Midland R. 
Co, 29 Tex. Civ. A. 148, 6% Siw 1071. 

[a] Illustrations.—(1) Thus a 
proposition that the maker of a note 
has all of the day upon which the note 
matures to pay it, and that, where the 
payee does not exercise his option to 
declare the note due until the suit is 
filed the suit is prematurely brought, 
is not germane to an assignment of 
error that the petition did not show 
that plaintiff properly exercised the 
option to mature the note. Shearer 
v. Chambers County, (Tex. Civ. A.) 
159 SW 999. (2) And under an as- 
Signment urging that the court’s 
finding of a novation was contrary to 
the evidence propositions that a no- 
vation must have a consideration to 
support it and that there must be an 
intention to make it a substitute for 
the old contract are not germane. 
McCall Co. v. Elliott, (Tex. Civ. A.) 
159 SW 872. And see other illustra- 
tions infra this note. 

{b] Injunction.—Mansur, etc., Impl. 
Co. v. Graham, (Tex. Civ. A.) 85 SW 
3808 (against execution). 

[c] Objections to pleadings; vari- 
ance.—Garza v. Alamo Live Stock 
Cees Co., (Tex. Civ. A.) 147 SW 

[d] Rulings on evidence.—Brown 
v. Brenner, (Tex. Civ. A.) 161 SW 14; 
Sullivan v. Fant, (Tex. Civ. A.) 160 
SW 612; Luder v. State, (Tex. Civ. 
A.) 152 SW. 220; Western Union Tel. 
Co. v. Vance, (Tex. Civ. A.) 151 SW 
904; Nacogdoches Compress Co. v. 
Texas, even mk. Coy o( Lex civ. xAs) a43 
SW 302; Surghenor vy. Ayers, (Tex. 
Civ. A.) 139 SW 28; Sims v. Sealy, 
53 Tex. Civ. A. 518, 116 SW 630 (as 
to title to public lands); Sullivan v. 
Solis, 52 Tex. Civ. A. 464, 114 SW 
456; Pullman Co. vy. Vanderhoeven, 48 
Tex. Civ. A. 414, 107 SW 147; Garrett 
v. Spradling, 39 Tex. Civ. A. 60, 88 
SW 293. 

[e] Burden of proof.—Garrett v. 
Spradling, 39 Tex. Civ. A. 60, 88 SW 
293 (forgery of deed). 

[f] Sufficiency of evidence.—(1) 
Thompson Bros. Lumber Co. v. Lon- 
gini, (Tex. Civ. A.) 151 SW 888; Rob- 
ertson v. Trammell, (37 Tex. Civ. JA. 
53, 88 SW 258 [writ of error den 98 
Tex. 364, 83 SW 1098]; Hughey v. 
Mosby, 31 Tex. Civ. A. 76, 71 SW 395. 
(2) The question of the insufficiency 
of the evidence was not raised by a 
proposition in support of an assign- 
ment of error that there was no com- 
petent testimony to support the ver- 
dict. Pecos, ete, R. Co. v. Gray, 
(Rex Givaea. yi 1450 SW i28. 6 Cova: 
proposition that the verdict was 
against the weight of evidence will 
not be considered under an assign- 
ment that the evidence did not show 
defendant negligent. San Antonio, 
etc.,, R. Co. v. Wells, (Tex. Civ. A.) 
146 SW 645. 

fg] Instructions and refusal or 
failure to instruct.—(1) Hutto v. 
Hall, (Tex. Civ. A.) 155 SW 1022; 
Houston v. Merkel, (Tex. Civ. A.) 
153 SW 385; Knox v. Robbins, (Tex. 
Civ. A.) 151 SW 1134; St. Louis, etc., 
R. Co. v. Drahn, (Tex. Civ. A.) 143 
SW 357; El Paso Electric R. Co. v. 
Shaklee, (Tex. Civ. A.) 138 SW 188; 
Galveston, ete. R. Co. v. Johnson, 
(Tex. Civ. A.) 1883 SW 725; Western 
Union Tel. Co. v. Buchanan, (Tex. 
Civ. A.) 129 SW 850; Houston, etc., 
R. Co. v. Lentz, 56 Tex. Civ. A 498, 
120 SW 948; O’Farrell v. O’Farrell, 
56 Tex. Civ. A. 51, 119 SW 899; Texas 
Mexican R. Co. v. De Hernandez, 49 
Tex. Civ. A. 360, 108 SW 765; Indus- 
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sitions subjoined to an assignment are bad if they 
assume facts contrary to the record, or are other- 
wise not supported by the record,*® and abstract 
propositions, not followed by any statement, are in~ 


trial Lumber Co. v. Bivens, 47 Tex. 
Civ. A. 396, 105 SW 831; Kruegel v. 
Bolanz, (Tex. Civ. A.) 103 SW 435: 
Galveston, etc., R. Co. v. Hubbard, 33 
Tex. Civ. A. 343, 76 SW 764; Galves- 
ton, ete., R. Co. v. Sanders, (Tex. Civ. 
A.) 65 SW 889; Texas, etc., R. Co. v. 
Taylor, (Tex. Civ. A.) 58 SW 166 
[rev reh (Civ. A.) 58 SW 844]. (2) 
Where appellant’s objection to cer- 
tain charges is explicitly stated in 
the assignments, they cannot be en- 
larged by the propositions submitted 
under them. Faubion v. Western Un, 
ion Tel. Co., 36 Tex. Civ. A. 98, 81 
SW 56. (3) A proposition that a re. 
quested charge, even if incorrect, was 
sufficient to call for a correct charge 
on the subject cannot be considered 


under an assignment of error to the- 


refusal to give the charge as request- 
ed. Texas, etc., R. Co. v. Browder, 
(Tex. Civ. A.) 144 SW 1042; Hess v. 
Webb, (Tex. Civ. A.) 113 SW 618. [aff 
103 Tex. 46, 123 SW 111]; El Paso 
HBlectric R. Co. vy. Harry, 37 Tex. Civ. 
A. 90, 88 SW 735; Equitable L. Assur. 
Soc. v.. Maverick, (Tex. Civ. A.) 78 
SW. 560. 

[h] Giving or refusing peremp- 
tory charge.—Nixon v. Hamlin First 
State Bank, (Tex. Civ. A.) 127 SW 
882 [reh den (Civ. A.) 129 SW 145]; 
Robertson v. Trammell, 37 Tex. Civ. 
A. 53,-83 SW 258 [writ of error den 
98 Tex. 364, 88 SW 1098] (action for 
negligence). . 

[i] Measure of damages or amount 
of recovery.—Ward v. Odem, (Tex. 
Civ. A.) 153 SW 634; Galveston, etc., 
R: Co. v.. Giles, - (Tex: ‘Civ. A.)? 126 
SW 282; San Jacinto Oil Co. v. Texas 
cay 47 -TexocCive Al: 477, 0 1054°Siw 


{j] Ruling on motion for new 
trial—Ryan v. Teague, 50 Tex. Civ. 
Awd 35) IMO RSW. SLAs) Texas: VetGs mk 
ee v. Lee, 32 Tex. Civ. A. 23, 74 SW 


45. 

{k] Selection of administrator de 
bonis noun by attorneys adversely in< 
terested. — Kimmons v. Abraham, 
(Tex. Civ. A.) 158 SW 256. 

39. [a] Objections not raised by 
particular propositions.— (1) Mis- 
souri, ete. R. Co. v. Brown, (Tex. 
Civ. A.) 147 SW 1177; Beaty v.. Yell, 
(Tex. Civ. A.) 138 SW 911; Interna- 
tional, ete., R. Co. v. Howell, (Tex. 
Civ. A.) 105 SW 560. (2) Garnish- 
ment proceeding; sufficiency of evi- 
dence. Barnett, ete, Co. .v.. Kall, 
(Tex. Civ. A.) 131 SW 644. (3) The 
contention that appellant should have 
been allowed to deduct from appel- 
lee’s share of proceeds on a sale of 
land certain expenses, not presented 
as an independent proposition, but 
under an assignment alleging that 
the court erred in rendering any 
judgment, will not be considered. 
Thomason v. Rogers, (Tex. Civ. A.) 
155 SW 1040. (4) Rulings on evi- 
dence. Rudolph v. ‘Tinsley, (Tex. 
Civ. A.) 1483 SW 209; Hubbard City 
Cotton Oil, etce., Co. v. Nichols, (Tex. 
Civ. A.) 89 SW 795. (5) Instructions 
and refusal, or failure to instruct. 
Abney v. Citizens’ Nat. Bank, (Tex. 
Civ. A.) 152 SW 734; Staten v. Mon- 
roe, (Tex. Civ. A.) 150 SW 222; Mis- 
souri, ete. R.. Co. vi, Brown) (hex: 
Civ.+A.) 147 SW-1177; St. Louis; sete. 
R, Covey. .Drahn, - (Tex. CivasA.) eae 
SW 357; Williamson v. Powell, (Tex. 
Civ. A.) 140 SW 359. (6) Refusal to 
direct verdict. Lantry-Sharpe Con- 
tracting Co.. v. McCracken, (Tex. Civ. 
A.) 134 SW 363 (action against mas- 
ter for personal injuries). 

40. Lufkin Land, etc, Co. v. 
Noble, (Tex. Civ. A.) 127 SW 1093; 
Foley v. Houston Co-op., ete., Co., 
(Tex. Civ. A.) 106 SW 160; Hubbard 
City Cotton Oil, ete., Co. vy. Nichols, 
(Tex. Civ. A.) 89 SW 795. See also 
supra §§ 1509, 1510. 


. 
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sufficient.44 The propositions, if 


under one ground of the assignment, must refer to 
it and be stated separately, and multifarious propo- 
sitions under an assignment, or multifarious assign- 
ments submitted as propositions, will not be con- 
Although it is permissible to group as- 
signments of error which relate to the same sub- 
ject,4® each should be supported by its own propo- 


sidered.#? 


Broussard v. South Texas Rice 
(Tex. Civ. A.) 120 SW 587; Mc- 
Donald v. Downs, (Tex. Civ. A.) 99 
SW 892; Texas, ete., R. Co. v. Mid- 
dleton, (Tex. Civ. A.) 94 SW 1097. 

42. Hess v. Webb, 103 Tex. 46, 123 
SW 111 [aff (Civ. A.) 113 SW 618]; 
Gameson v. Gameson, (Tex. Civ. A.) 
164 SW 1104; Glover v. Houston Belt, 
etc., R. Co., (Tex: Civ. A.) 163 SW 
1063; Atchison, ete., R. Co. v. Bryant, 
(Tex. Civ. A.) 162 SW 400; Morgan 
v. Lomas, (Tex. Civ. A.) 159 SW 869; 
Wf Paso) ete RitCof vee Hall, 1¢Pex. 
Civ. A.) 156 SW 356 (holding that an 
assignment of error complaining of 
the court’s findings of fact and at- 
tacking the same on several grounds 
cannot be considered as a proposition 
because multifarious, and consequent- 
ly the appellate court can consider 
only the propositions 
thereunder); Wright v. Wright, (Tex. 
Giv.) “AL) 27155) "S We elds <9 (Gregor Vv. 
Schneider, (Tex. Civ. A.) 154 SW 
361; Pecos, etc., R. Co. v. Bishop, 
(Tex. Civ. A.) 154 SW 305; Tolar v. 
South Texas Dev. Co., (Tex. Civ. A.) 
153 SW 911; Masterson v. Ross, (Tex. 
Civ. A.) 152 SW 1156; St. Louis, etc., 
R. Co. v. Dean, (Tex. Civ. A.) 152 SW 
1127; Parks v. Sullivan, (Tex. Civ. 
A.) 152 SW 1704; Hardy v. Lamb, 
(Tex. Civ. A.) 152 SW 650; Chambers 
v. Wyatt, (Tex. Civ. A.) 151 SW 864; 
Ft. Worth, ete, R. Co. v._ Wininger, 
(Tex. Civ. A.) 151 SW 586; Mt. Frank- 
lin Lime, etc., Co. v. May, (Tex. Civ. 
A.) 150 SW 756; Cleburne Electric, 
etc., Co. v. McCoy, (Tex. Civ. A.) 149 
SW 534; Freeman v. McElroy, (Tex. 
Civ. A.) 149 SW 428; Rotan Grocery 
Co. v. Tatum, (Tex. Civ. A.) 149 SW 
342; Bowers v. Goats, (Tex. Civ. A.) 
146 SW 1013; Gibson v. Pierce, (Tex. 
Civ. A.) 146 SW 988; Goggan v. Gog- 
gan, (Tex. Civ. A.) 146 SW 968; Riley 
v. Fisher, (Tex. Civ. A.) 146 SW 581; 
Hayes v. Groesbeck, (Tex. Civ. A.) 
146 SW 327: Wichita Falls Tract. Co. 
v. Adams, (Tex. Civ. A.) 146 SW 271; 
Crosby v. Ardoin, (Tex. Civ. A.) 145 
SW 709 (an assignment of error, sub- 
mitted as a proposition, to a refusal 
to direct a verdict for four separate 
and distinct reasons, and an assign- 
ment, submitted as a proposition, re- 
ferring to the admission of certain 
evidence over twelve different objec- 
tions); Goodley v. Northern . Texas 
Tract. Co., (Tex. Civ. -A.) 1445S wW=359 ; 
Hemphill v. National Iron, ete., Co., 
(Tex. Civ. A.) 142 SW 845; William- 
son v. Powell, (Tex. Civ. A.) 140 SW 
359; Guilmartin v. Padgett, (Tex. Civ. 
A.) 138 SW 11438; Henyan v. Trevino, 
(Tex. Civ. A.) 137 SW 458; Caffall v. 
Bandera Tel. Co., (Tex. Civ. A.) 136 
SW 105; Adams v. Garner, (Tex. Civ. 
A.) 133 SW 896; Lufkin Land, ete., 
Co. v. Noble, (Tex. Civ. A.) 127 SW 
1093; Riggins v. Sass, (Tex. Civ. A.) 
127 SW 1064; Baum v. McAfee, (Tex. 
Cin, -A.)) 25 
counsel); Varn v. Varn, (Tex. Civ. 
A.) 125 SW 639; Kruegel v. Cobb, 
(Tex. Civ. A.) 124 SW 723: Estes v. 
Hstes). (Tex. -Ciy. A.) 122. ‘Siw: 7304; 
Land v. Roby, 56 Tex. Civ. A: 833, 
120 SW 1057; Mitchell v. Boyce, (Tex. 
Civ. A.) 120 SW 1016; International, 


41. 
Cos 


as Rice Co. (Tex. Civ. A.) 120 SW 
587; Houston, ete., R. Co. v. Quebe- 
deaux, (Tex. Civ. A.) 119 SW 1158; 
O’Farrell v. O’Farrell, 56° Tex. Civ. 
A. 51, 119 SW 899; Louisiana, etc., 
Lumber Co. v. Kennedy, (Tex. Civ. 
A.) 119 SW 884 [rev on other grounds 
103 Tex. 297, 126.SW 1110]; Johnson 


submitted’! 


SW 984 (argument of, 


APPEAL AND ERROR 


more than one | sition.‘ 


v. Hulett, 56 Tex. Civ. A. 11, 120 SW 
257; Steely v. Texas Impr. Co., 55 
Tex. Civ. A. 463, 119 SW 319; Low- 
rance v. Woods, 54 Tex. Civ. A. 233, 
118 SW 551; Combest v. Wall, (Tex. 
Civ. A.) 115 SW 354; De Hoyes v. 
Galveston, ete., R. Co., 52 Tex. Civ. 
A. 548, 115 SW 75; Hess v. Webb, 
(Tex. Civ. A.) 113 SW 618 [aff 103 
Tex. 46, 123 SW 111]; Kaack v. Stan- 
ton, 51 Tex. Civ. A. 495, 112 SW 702; 
Luling Oil, ete., Co. v. Gohmert, 50 
Tex. Civ. A. 606, 110 SW 772; Mis- 
souri, ete:, R. Co. v. MecDuffey, 50 
Tex. Civ. A. 202, 109 SW 1104; Wil- 
kins v. Clawson, 50 Tex. Civ. A. 82, 
110 SW 103; Lane v. Delta County, 
(Rex. A@iv: oAS) LOS SIWieS 66 aes: 
Gypsum Co. v. Shields, (Tex. Civ. A.) 
106 SW 724 [aff 101 Tex. 473, 108 SW 
1165]; Sterling v. De Laune, 47 Tex. 
Civ.. A. 470, 105. SW 1169; Kerr, cv. 
Blair, 47 Tex. Civ. A...406, 105 SW 
548; Bounds vy. Hubbard City, 47 Tex. 
Civ. A. 233, 105 SW 56; Hayward 
Lumber Co. vy. Cox, 
104 SW 403; Young v. Pecos County, 
46 Tex. Civ) A. 319,,101 )SiWi,-10655:; 
Henry v. Red Water Lumber Co., 46 
Tex. Civ. A. 179, 102 SW 749: Jones 
v. Western Union Tel. Co., (Tex.. Civ. 
A.) 101 SW 808; Russell v. Deutsch- 
man, (Tex. Civ. A.). 100 SW 1164; 
Galveston, etc., R. Co. v. Worcester, 
45 Tex. Civ. A. 501, 100 SW 990; Mc- 
Donald v. Downs, 45 Tex. Civ. A. 215, 
99 SW 892; Reeves v. Galveston, etc., 
Ey Cos, | Mex Civ. vA) o Shas Waeoe 9 
(proposition that an instruction was 
argumentative, contradictory, mis- 
leading, and on the weight of the evi- 
McAllen v. Raphael, (Tex. 
A.) 96 SW _ 1760; Robinson v. 
Chamberlain, 29 Tex. Civ. A. 170, 68 
SW 209; Scott v. Farmers’, etc., Bank, 
(Tex. Civ. A.) 66 SW 485 [rev on 
other grounds 97 Tex. 31, 75 SW 7, 
104 AmSR 8385]; D’Arrigo v. Texas 
Produce Co., 18 Tex.) Civ. Al) 40,44 
SW 531. 

[a] Appellee’s brief, in submitting 
four “counterpropositions to all of 
appellant’s assignments” of error, 
violates the rule. Ft. Worth, etc., 
R. Co. v. Southern Kansas R. Co., 
(Tex. Civ. A.) 151 SW 850. 

43. See supra -§ 1588. 

44,\° Galveston, (6tc., sakv.n uC Om: 
Brown, 95 Tex. 2, 63 SW 305 [rev 
(Civ. A.) 59 SW 930]; Houston v. 
Stewart, 92 Tex. 540, 50 SW 333 [rev 
(Civ. A.). 48 SW 799]; Mitchell v. 
Robinson, (Tex. Civ. A.) 162 SW 443, 
1172; Vickrey v. Dockray, (Tex. Civ. 
A.) 158 SW 1160; Barron v. White, 
(Tex. Civ. A.) 155 SW 590; Parks v. 
Sullivan, (Tex. Civ. A.) 152 SW 704: 
Wright v. Hulme, (Tex. Civ. A.) 147 
SW 340; Hemphill v. National Iron, 
ete, Co., (Tex. Civ. A.) 142 Siwi 845; 
Sullivan v. Fant, 51 Tex. Civ. A. 6, 
110 SW 507; Rice v. Dewberry, (Tex. 
Civ. A.) 983 SW 715; Western Union 
Tel Cory. Wallery sfarbexa Civ.) AY 
515, 84 SW 695; Neal—v. Galveston, 
eter, HRC ontwel we hex Cine 1235 mss 
SW 402; Peck v. Peck, (Tex. Civ. A.) 
83 SW 257 [aff 99 Tex. 10, 87 SW 
248]; Lewis v. Hoeldtke, (Tex. Civ. 
A.) 76 SW 309; Western Union Tel. 
Co. v. Crawford, (Tex. Civ. A.) 75 
SW 848; Wells v. Houston, 29 Tex, 
Civ. A. 619, 69 SW 183; Mundine v. 
Pauls, 28 Tex. Civ. A. 46, 66 SW 254: 
Abernathy v. Southern Rock Island 
Plow Co., (Tex. Civ. A.) 62 SW 786; 
Cage _v. Tucker, 25 Tex. Civ. A. 48, 
60 SW 579; Sanger v. Harris, (Tex. 
Civ. A.) 42 SW 645. See also Car- 
lock v. Willard, (Tex. Civ. A.) 149 
SW. 363; St. Louis, ete, R. Co. v. 


(Tex. ,Civ. A.) 


[§ 1590 


The rules require that to each proposition 
there must be subjoined a brief statement, in sub- 
stance, of such proceedings, or part thereof, con- 
tained in the record, as will be necessary and suffi- 
cient to explain and support the proposition, with 
a reference to the pages of the record, and this 
requirement must be duly observed.** 
also contain other provisions as to the form and 


The rules . 


Landa, (Tex. Civ. A.) 149 SW 292; 
Guilmartin v. Padgett, (Tex. Civ. A.) 
138 SW 1143 (assignments relating 
to different phases of the evidence); 
Haskell v. Hartrick, (Tex. Civ. 
135 SW 1057; Mutual L. Ins. Co. v. 
Ford, (Tex. Civ. A.) 130 SW 769. , 
45. Chicago, etc., R. Co. v. Pem- 
berton, (Tex.) 161 SW 2 [rev (Civ. 
A.) 155 SW 652, and reh den 168 SW 
126]; Texas-Mexican R. Co. v. Reed, 
(Tex. Civ. A.) 165 SW 4; Ferguson v. 
Fain, (Tex. Civ. A.) 164 SW _ 1040; 
Glover v. Houston Belt, ete, R. Co., 
(Tex. Civ. A.) 163 SW 10638; Bond v. 
Hancock, (Tex. Civ. A.) 163 SW 660; 
First Texas State Ins. Co. v. Jiminez, 
(Tex. Civ. A.) 163 SW 656; Generes 
v. Security L. Ins. Co., (Tex. Civ. A.) 
163 SW 386; Grand Lodge F. & A. M. 
v. Dillard, (Tex. Civ. A.) 162 SW 
1173; Edwards v. Youngblood, (Tex. 


‘Civ. A.) 162 SW 1164; Houston Oil 


Co. v. Drumwright, (Tex. Civ. A.) 
162 SW 1011; Rushing vy. Citizens’ 
Nat. Bank, (Tex. Civ.._A.) 162 SW 
460; Mitchell v. Robinson, (Tex. Civ. 
A.) 162 SW 448, 1172; St. Louis South- 
western R. Co. v. Martin, (Tex. Civ. 
A.) 161 SW 405; Childress v. Robin- 
son, (Tex. Civ. A.) 161 SW 78; Gen- 
eral Acc., etc., Assur. Corp. v. Elli- 
son, (Lex. Civ. (A: 260 3S Way Bian: 
Stockwell v. Glaspey, (Tex. Civ. A.) 
160 SW 1151; General Acc. Fire, etc., 
Assur. Corp. v. Ellison, (Tex. Civ. 
A.) 160 SW 1141; Stephenson v. Lut- 
trell, (Tex. Civ. A.) 160 SW _ 666; 
Standard Milling Co. v. Imperial Rice 
Co., (Tex. Civ. A.) 160 SW 637; Mor- 
gan v. Lomas, (Tex. Civ. A.) 159 SW 
869; Wauhop v. Sauvage, (Tex. Civ. 
A.) 159 SW 185; Douthitt v.. Farrar, 
(Tex. Civ. A.) 159 SW 182; Martin v. 
Gray;, .(Dexs “Civ, ) An) 469 SSiW ens = 
Mannheim Ins. Co. v. Clarke, (Tex. 
Civ. A.)+ 157 SW 2915 rAnstin “HY ins. 
Co. v. Sayles, (Tex. Civ. A.) 157 SW 
272; Groesbeck v. Wiest, (Tex. Civ. 
A.) 157 SW 258; Daugherty v. Wiles, 
(Tex. Civ. A.) 156 SW 1089; Peck v. 
Morgan, (Tex. Civ. A.) 156 SW 917; 
Hutt v. Hall, (Tex. Civ. A.) 155 SW 
1022; Williamson v. McElroy, (Tex. 
Civ. A.) 155 SW 998; San Antonio v. 
Alamo Nat. Bank, (Tex. Civ. A.) 155 
SW 620; Barron v. White, (Tex. Civ. 
A.) 155 SW 590; Moore v. Miller, 
(Tex. Civ. A.) 155 SW 573; Kansas 
City, etc., R. Co. v. State, (Tex: Civ. 
A.) 155 SW 561; Zarate v. Villareal, 
(Tex. Civ. A.) 155 SW 328; Gibson v. 
Oppenheimer, (Tex. Civ. A.) 154 SW 
694; Houston Packing Co. v. Johnson, 
(Tex. Civ. A.) 154 SW 693; Young v. 
Sorenson, (Tex. Civ. A.) 154 SW 676; 
Hearn v. Harless, (Tex. Civ. A.) 154 
SW 613; Stratton v. Riley, (Tex. Civ. 
A.) 154 SW 606; Pecos, etc., R. Co. v. 
Bishop, (Tex. Civ. A.) 154 SW. 305; 
Lupton v. Willmann, (Tex. Civ. A.) 
154 SW. 261; Messer v. Gulf, ete., R. 
Co., (Tex. Civ. A.) 153 SW 928; Tolar 
v. South Texas Dev. Co., (Tex. Civ. 
A.) 153 SW 911; Brasfield v. Young, 
(Tex. Civ. A.) 153 SW 180; League v. 
Wm. M. Rice Inst. For Advancement 
of Literature, ete:, (Tex. Civ.As) 152 
SW 1182; Masterson v. Ross, (Tex. 
Civ. A.) 152 SW 1156; Watts v. Snod- 
grass, (Tex. Civ. A.) 152 SW 1149; 
Hardy v. Lamb, (Tex. Civ. A.) 152 
SW 650; Home Inv. Co. v. Strange, 
(Tex. Civ. A.) 152 SW 510; Morrison 
v. Hammack, (Tex. Civ. A.) 152 SW 
494; Knox v. Robbins, (Tex. Civ. A.) 
151 SW 1134; Sullivan v. Houston, 
ete, R. Co,mi(Dex. Civ. Ax), it5i2 Siw 
838; International Order T. K. D. T. 
v. Wilson, (Tex. Civ. A.) 151 SW 320; 
Mt. Franklin Lime, etc., Co. v. May, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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contents of the propositions and statements ac- | companying the assignments of error in the brief, 


(Tex. Civ. A.) 150 SW 756; Childress 
v. Tate, (Tex. Civ. A.) 148 SW 843; 
Gibson y. Oberfelder, (Tex. Civ. A.) 
148 SW 829; Griffin v. State, (Tex. 
Civ. A.) 147 SW 328; McCormick v. 
Cleveland, (Tex. Civ. A.) 146 SW 698, 
Holland v. Closs, (Tex. Civ. A.) 146 
SW 671; San Antonio, etc., R. Co. v. 
Wells,’ (Tex. Civ. A.) 146 SW 645; 
Cartwright v. La Brie, (Tex. Civ. A.) 
144 SW 725; Staley v. King Bank, 
etc., Co., (Tex. Civ. A.) 144 SW 308; 
Stevens v. Porter, (Tex. Civ. A.) 143 
SW 264; Lam y. St. Louis Southwest- 
ern R. Co., (Tex. Civ. A.) 142 SW 
Miss tuart va Callahan, (Tex. Civ. 
aA.) 142 SW 60; Jones v. Gammel- 
Statesman Pub. Co., (Tex. Civ., A.) 
141 SW 1048; Texas Mut. L. Ins. As- 
soc. v. Garvin, (Tex. Civ. A.) 141 SW 
797; Houston Oil Co. v. Bayne, (Tex. 
Civ. A.) 141 SW 544; McKenzie v. 
Beason, (Tex. Civ. A.) 140 SW 246; 
Hdwards v. Smith, (Tex. Civ. A.) 137 
SW 1161; Henyan v. Trevino, (Tex. 
Civ. A:) 137 SW (458; Lippincott v. 
Taylor, (Tex. Civ. A.) 135 SW 1070; 
St. Louis Southwestern R. Co. v. 
Pool, \(Texm= Civa AL)= W385 S'w “641; 
Tyer v. Timpson Handle Co., (Tex. 
Civ. A.) 185 SW 250; Rankin v. Ran- 
kin, (Tex. Civ. A.) 134 SW 392; Wil- 
lis v. Hatfield, (Tex. Civ. A.) 133 SW 
929; Austin HPlectric R. Co. v. Faust, 
(Tex. Civ. A.) 133 SW 449; Paine v. 
Dorough, (Tex. Civ. A.) 132 SW 369; 
Western Union Tel. Co. v. Hender- 
Son, a Ghex.,<Civeees ele S Wr Lids): 
Kemendo v. Fruit Dispatch Co., (Tex. 
Civay AD): 1345 2SiWs 3s pKostoryz) v. 
Leary, (Tex. Civ. A.) 130 SW 456; 
Riggins v. Sass, (Tex. Civ. A.) 127 
SW 1064; Settle v. San Antonio Tract. 
Co., (Tex. Civ. A.) 126 SW 15; Open- 
shaw v. Dean, (Tex. Civ. A.) 125 SW 
989; Havard v. Carter-Kelly Lumber 
Co., (Tex. Civ. A.) 125 SW 928; West- 
ern Union Tel. Co. v. Timmons, (Tex. 
Civ. A.) 125 SW 376; Kruegel- v. 
Cobb, . (Tex, Civ, A.) 124 SW. 723; 
Sievert v. Underwood, (Tex. Civ. A.) 
124 SW 721; Covington v. Sloan, 
(Tex. Civ. A.) 124 SW 690; Beaumont 
Tract. Co. v. Happ, (Tex. Civ. A.) 122 
SW 610; Capps v. Longview, (Tex. 
Cine CAD place js Win 4278) (Gilmer aw: 
Veatch, 56 Tex. Civ. A. 511, 121 SW 
545; Irvin v. Johnson, 56 Tex. Civ. 
A. 492, 120 SW 1085; Atchison, etc., 
R. Co. v. Smythe, 55 Tex. Civ. A. 557, 
119 SW 892; Louisiana, etc., Lumber 
Co. v. Kennedy, (Tex. Civ. A.) 119 
SW 884 [rev on other grounds 103 
Nex 297, 126 "Sw A1101e St. Lonis, 
etc., Pa©oe wa luane, (Tex. ‘Civ. As) 
118 SW 847; Hermann v. Allen, (Tex. 
Civ. A.) 118 SW 794; Brunner Fire 
Co. v. Payne, 54 Tex. Civ. A. 501, 118 
SW 602; Boardman v. Woodward, 
(Tex. Civ. A.) 118 SW 550; McKallip 
vy. Collins, (Tex. Civ. A.) 118 SW 546; 
Walker v. International, etc., R. Co., 
54 Tex. Civ. A. 406, 117 SW 1020; 
Gray v. Fuller, 54 Tex. Civ. A. 345, 
117 SW 919; McCollum v. Buckner’s 
Orphans’ Home, 54 Tex. Civ. A. 348, 
117 SW 886; Bartlett Oil Mill Co. v. 
Cappes, 54 Tex. Civ. A. 354, 117 SW 
485; Starkey v. Western Union Tel. 
Coro ex Oiv.-Antoss, bb. SW 8535 
Birge-Forbes Co. v. St. Louis, etc., 
R. Co., 538 Tex. Civ. A. 55, 115 SW 333; 
Sullivan v. Solis, 52 Tex. Civ. A. 464, 
114 SW 456; Galveston, etc., R. Co. v. 


Olds, (Tex. Civ. A.) 112 SW_ 787; 
Jones v. Creech, (Tex. Civ. A.) 108 
SW 975; Missouri, etc., (ro A 


R. 
Moore, 47 Tex. Civ. A. 531, 105 SW 
532; Texas, etc., R. Co. v. Clippenger, 
47 Tex. Civ. A. 510, 106 SW 155; Mc- 
Donald v. McCrabb, 47 Tex. Civ. A. 
259, 105 SW 238; Bluestein v. Collins, 
(Tex. Civ. A.) 103 SW 687; United 
@il} Sete!) Co. -v. Grey, 47 Tex. Cive 2A) 
10, 102 SW 934; Beaumont Tract. Co. 
v. Hdge, 46 Tex. Civ. A. 448, 102 SW 
746; Storms v. Mundy, 46 Tex. Civ. 
A. 88, 101 SW 258; Hckert v. McDer- 
mott, 45 Tex. Civ. A. 80, 99 SW 572; 
Moore v. Woodson, 44 Tex. Civ. A. 
503, 99 SW 116; Poland y. Porter, 44 


[3 C. J.—90] 


Tex. Civ. A. 334, 98 SW 214; Yellow] Civ. A. 456, 119 SW 716; Munroe v. 


Pine Oil Co. v. Noble, (Tex. Civ. A.) 
97 SW 332; Kirby Lumber Co. _v. 
Chambers, 41 Tex. Civ. A. 632, 95 SW 
COM v= Pason sete aa CO. Vn Darr: 
(Tex. Civ. A.) 93 SW 166; Johnston 
Vv. Kraser;! (Tex: ‘Civ. A.) 9275 W 49; 
Peach River Lumber Co. v. Ayers, 41 
Tex. Civ. A. 334, 91 SW 387; Houston, 
ete., R. Co. v. Bath, 40 Tex. Civ. A. 
US DOS Save woramiernabody, Ovo, Cos Ae 
Vawter, 39 Tex. Civ. A. 520, 88 SW 
407; Gulf, ete, R. Co. v. St. John, 
(Tex: Civ. A.) 88 SW 297; Interna- 
tional, “ete, Kk. Co, vy. Boylcin,- (lex 
Civ. A.) 85 SW 1163 [rev on other 
grounds 99 Tex. 259, 89 SW 6391; 
McCord v. Hames, 38 Tex. Civ. A. 
239, 85 SW 504; Houston Transfer 
Co. v. Renard, (Tex. Civ. A.) 79 SW 
838; International, ete, R. Co. v. 
Thompson, 34 Tex. Civ. A. 67, 77 SW 
439; Walker v. Texas, ete, R. Co., 
(Tex. Civ. A.) 75 SW 47; Galveston, 
ete, KR. Co. v. Puente 30) Dex.’ Civ. A 
246, 70 SW 362; Butler v. Holmes, 29 
Tex. Civ. A. 48. 68 SW 52; Supreme 
Mentors UME Wha. \Cox- 200 Dexa Olive 
A. 366, 60 SW 971; Bailey v. Chap- 
man, 15 Tex. Civ. A. 240, 38 SW 544. 

[a] Applications of rule in gen- 
eral.—Gotoskey v. Grawunder, (Tex. 
Civ. A.) 158 SW 249; Holt v. Guer- 
euin,, | lex.) Civ. As 1562 SW 5865 
Gibson v. Oberfelder, (Tex. Civ. A-) 
148 SW 829; Hill v. Hanan, (Tex. Civ. 
A.) 146 SW 648; Stevens v. Porter, 
(Tex. Civ. A.) 143 SW 264 (unintel- 
ligible statement); Jones v. Gammel- 
Statesman Pub. Co., (Tex. Civ. A.) 
141 SW 1048 (assignment of error 
in refusing to award judgment for 
defendant’s breaches of the contract 
sued on, no statement showing what 
the contract was, how breached, or 
what damages sustained); Noland v. 
Weems, (Tex. Civ. A.) 141 SW 1031 
(statement insufficient because not 
made up from all the evidence in the 
record, and becapse it set out coun- 
sel’s conclusions from the testimony, 
instead of the evidence); McKenzie 
v. Beason, (Tex. Civ. A.) 140 SW 246; 
Southern Pine Lumber Co. v. Arnold, 
(Tex, Civ. A.) 139 SW 917 [reh den 
(Civ. A.) 1167]; St. Louis, ete:, R. Co. 
v. Birge-Forbes Co., (Tex. Civ. <A.) 
139 SW 38; Guilmartin v. Padgett, 
(Tex. Civ. A.) 138 SW 1148; Carney v. 
McCelvey, (Tex. Civ. A.) 136 SW 
1172 (vacation of injunction in action 
to restrain foreclosure of mortgage); 
Mitchell v. Robinson, (Tex. Civ. A.) 
136 SW 501; Matson v. Jarvis, (Tex. 
Civ. A.) 1383 SW 941; Willis v. Hat- 
field, (fex., Civ; A.) -133)7Siw (929; 
Southern Nat. Ins. Co. v. Wood, (Tex. 
Civ. A.) 133 SW 286; Atchison, etc., 
R. Co. v. Tack, (Tex. Civ. A.) 130 SW 
596; Duren v. Bottoms, (Tex. Civ. A.) 
129 SW 376; Openshaw v. Dean, (Tex. 
Civ.) =A.) 4125" SW 9893) Bynum iy. 
Hobbs, 56 Tex. Civ. “A. 557,) 121 Siw 
900; Gray v. Fuller, 54 Tex. Civ. A. 
345, 117 SW 919 (appointment of re- 
ceiver; plea in abatement); Luling 
Oil, ete., Co. v. Gohmert, 50 Tex. Civ. 
A. 606, 110 SW 772; Cain v. State, 47 
Tex. Civ. A. 382, 106-SW 770; Kilday 
v. Perkins, (Tex. Civ. A.) 90 SW 215; 
Houston, ete., R. Co. v. Bath, 40 Tex. 
Civ. A. 270, 90 SW 55; Lowenthal- 
Harrison Co. v. Edmiston, 40 Tex. 
Civ. A. 265, 89 SW 308. 

{[b] Rulings on demmprrers or ex- 
ceptions to pleadings.—Fahey v. Ben- 
edetti, (Tex. Civ. A.) 161 SW 896; 
Brasfield v. Young, (Tex. Civ. A.) 153 
SW 180; Watts v. Snodgrass, (Tex. 
Give, FAS) ihe BSiW) ©1149 = Ehalimiely vz 
Levis-Zuloski Mercantile Co., (Tex. 
Civ. A.), 149 SW 781; Huggins. v. 
Carey, (Tex. Civ. A.) 149 SW _ 390; 
Brown vy. Ferrell, (Tex. Civ. A.) 144 
SW 687; Autrey v. Linn, (Tex. Civ. 
A.) 138 SW 197; Carrico v. Steven- 
son, (Tex. Civ. A.) 135 SW 260; Wil- 
lis v. Hatfield, supra; Oster v. Oster, 
(Tex. Civ. A.) 1830 SW 265; San An- 


Munroe, 54 Tex. Civ. A. 320, 116 SW 
878; Colorado Canal Co. v. McFarland, 
50 Tex. Civ. A. 92, 109 SW 435; Par- 
rish v. Nelson; 49° Tex, Civ. Ay 7559; 
108 SW 1189; Kampmann y. Roth- 
well, (Tex. Civ. A.) 107 SW 120; San 
Antonio v. Routledge, (Tex. Civ. A.) 
102 SW 756; McAllen v. Raphael, 
(Tex. Civ. A.) 96 SW 760; Gulf, etc., 
R. Co. v. Pearce, 43 Tex. Civ. A. 387, 
95 SW 1133; McLeod v. State, 33 Tex. 
Cive, JA. 70! S76 So We 2216 a Browse 
Vizcaya, (Tex. Civ. A.) 55 SW 191; 
D’Arrigo v. Texas Produce Co., 18 
Tex. Civ. A. 41, 44 SW 581. 

[c] Sustaining of demurrer to 
suggestion of improvements in action 
to recover land.—Smith vy. Adoue, 
(Tex. Civ. A.) 154 SW 258. 

[d] Overruling of demurrer to pe- 
tition in quo warranto.—Griffith v. 
State, (Tex. Civ. A.) 147 SW 328. 

[e] Striking out pleading.—Alt- - 
gelt v. Callaghan, (Tex. Civ. A.) 144 
SW 1166 (supplemental petition). 

[f]. Ruling on plea in abatement. 
—Gray v. Fuller, 54 Tex. Civ. A. 345, 
MELTS SIV enon Oe 

[g] Refusal to allow appellant to 
argue his general demurrer and spe- 
cial exceptions.—Rips v. Herman, 
(Tex. Civ. A.) 158 SW 781. 

{[h] Ruling on motion for contin- 
uance.—Texas, etc., R. Co. v. Powell, 
51 Tex. Civ. A.-409, 112 SW 697; Ster- 
ling v. De Laune, 47 Tex. Civ. A. 470, 
105 SW 1169. 

[i] Rulings on evidence.—(1) 
Darby v. White, (Tex. Civ. A.) 165 
SW 481; Chicago; ete., R. Co. v. Kerr, 
(Tex. Civ. A.) 164 SW 447; Chrisman 
v. Lumberman’s Nat. Bank, (Tex. 
Civ. A.) 168 SW 651; Grand Lodge, 
KF. & A. M. v. Dillard, (Tex. Civ. A.) 
162 SW 1173; Edwards v. Young- 
blood, (Tex. Civ. A.) 162 SW 1164; 
McIndoo v. Wood, (Tex. Civ. A.) 162 
SW 488; Risinger v. Sullivan, (Tex. 
Civ. A.) 161 SW 397; Standard Mill- 
ing Co. v. Imperial Rice Co., (Tex. 
Civ. A.) 160 SW 6387; McCall Co. v. 


Elliott, (Tex. Civ. A.) 159 SW 872; 
Coleman v. Garvin, (Tex. Civ. A.) 
158 SW 185; Gayle v. Gayle, (Tex. 


Civ. A.) 157 SW 1187; Holt v. Guer- 
guin, Chex. Civa AQ) WdGr Si Web sie 
Snyder Ice, etce., Co. v. Bowron, (Tex. 
Civ. A.) 156 SW 550 (failure of state- 
ment to show that evidence was ad- 
mitted); Moore v. Miller, (Tex. Civ. 
A.) 155 SW 573; Hearn v. Harless, 
(Tex. Civ. A.) 154 SW 613; Pecos, 
etc., R. Co. v. Bishop,.-(Tex. Civ. A.) 
154 SW 305; Lind v. Reeves, (Tex. 
Civ. A.) 154 SW 262; Tolar v. South 
Texas Dev. Co., (Tex. Civ. A.) 153 SW 
911 (failure to refer to bill of excep- 
tions to admission of evidence) ; Texas 
Irr. Co. v. Moore, (Tex. Civ. A.) 153 SW 
166 (failure of 3tatement to mention 
the witnesses or to refer to bills of 
exceptions reserved to testimony); 
League v. Wm. M. Rice Inst. for Ad- 
vancement of Literature, etc., (Tex. 
Civ. A.) 152 SW 1182; Reed v. Robert- 
son, (Tex. Civ. A.) 150 SW 306; Hol- 
land v. Closs, (Tex. Civ. A.) 146 SW 
67s Days v.. Becker, -(Tex,, ‘Civ. AD) 
145 SW 1197; Stephenson v. Wiess, 
(Tex. Civ. A.) 145 SW 287; Olcott v. 
Squires, (Tex. Civ. A.) 144 SW 314; 
Addington v. Howard, (Tex. Civ. A.) 
143 SW 268; Ripley v. Wenzel, (Tex. 
Civ. A.) 139 SW 897; Guilmartin v. 
Padgett, (Tex. Civ. A.) 138 SW 1143; 
Cahoon vy. Anderson, (Tex. Civ. A.) 
138 SW 790; Autrey v. Linn, (Tex. 
Civ. A.) 138 SW 197 (failure to show 
exceptions); Rader v. Galveston, etc., 
RE Cor, ACh ex CLV AG) ma Lo Vaisae Endless 
Missouria Glass Co. v. Roberts, (Tex. 
Civ. A.) 437 SW 433 (allowing plain-~ 
tiff to be recalled, and to testify after 
retirement of jury); Fitzgibbons v. 
Galveston Hlectric Co., (Tex. Civ. A.) 
136 SW 1186 (failure to show that 
exception was reserved); Lefkovitz v. 
Sherwood, (Tex. Civ. A.) 136 SW 850 


tonio, etc., R. Co. v. Spencer, 55 Tex.! (ground of objection to evidence not 
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APPEAL AND ERROR 


a) 


and as a general rule such provisions must be | substantially complied with in order that the as- 


shown); Edward v. Mayes, (Tex. Civ. 
A.) 1386 SW 510; Mitchell v. Robin- 
son, (Tex. Civ. A.) 136 SW 501; Texas 
‘Co. v. Garrett, (Tex. Civ. A.) 134 SW 
812; Rankin v. Rankin, (Tex. Civ. Ay) 
134 SW 392; Couturie v. Crespie, 
(Tex. Civ. A.) 134 SW 257; Baum v. 
McAfee, (Tex. Civ. A.) 125 SW 984; 
Johnson v. W. H. Goolsby Lumber 
Co., (Tex. Civ. A.) 121 SW 883; Stone 
v. Stitt, 56 Tex. Civ. A. 465, 121 SW 
187") and v. Roby, 56 Tex. Civ ness 
333, 120 SW 1057; Downs v. Steven- 
son, 56 Tex. Civ. A. 211, 119 SW 315; 
Maricle v. McAllister Fuel Co., 55 
Tex. Civ. A. 178, 121 SW 221; Uecker 
v. Zuercher, 54 Tex. Civ. A. 289, 118 
SW 149; Galveston, etc., R. .Co. v. 
Powers, 54 Tex. Civ. A. 168, 117 SW 
459 (failure to show that witness tes- 
tified to fact); Houston Oil Co. v. 
Kimball, (Tex. Civ. A.) 114 SW 662; 
Spikes v. Howard, 51 Tex. Civ. A. 389, 
11d SW. 7923-1. Paso; ete; R. Cow vs 
‘Smith, 50 Tex. Civ. A. 10, 108 SW 988; 
Jackson y. Tonahill, 49 Tex. Civ. A. 
169, 108 SW 178; Texas, ete., R. Co. v. 
‘Clippenger, 47 Tex. Civ. A. 510, 106 
SW 155; Scanlon v. Galveston, etc., 
R. Co., (Tex. Civ. A.) 100 SW 982; El 
Paso Electric R. Co. v. Telles, (Tex. 
Civ. A.) 99 SW 444; Parlin, etc., Co. 
v. Vawter, 39 Tex. Civ. A. 520, 88 SW 
407; Wetz v. Wetz, 27-Tex. Civ. A. 
597, 66 SW 869 (divorce suit); Acker- 
mann v. Ackermann. Schuetzen Ve- 
rein, (Tex. Civ. A.) 60 SW 366; Bry- 
ant v. Galbraith, (Tex. Civ. A.) 43 
SW 833. (2) An assignment of er- 
-ror on a refusal to allow a witness to 
testify to a fact will not be consid- 
ered where the statement does not 
show what the witness would have 
sworn to if allowed to testify. Dav 
-v. Becker, (Tex. Civ. A.) 145 SW 
1197. (8) An assignment of error 
complaining that evidence was not 
authorized under the pleading will 
not be considered, where the state- 
ment fails to disclose the pleading on 
that subject. El Paso, etc., Co. v. 
Hall, (Tex. Civ. A.) 156 SW 356. 

{i] Affidavit—wWhere no question 
is raised on appeal with reference. to 
an affidavit, it need not be set out in 
the statement. Haves v. Groesbeck, 
(Tex. Civ. A.) 146 SW 327. 

{k] Admission of deposition.— 
‘Mitchell v. Robinson, (Tex. Civ. A.) 
136 SW 501 (statement must show 
-what the deposition contained and 
the testimony objected to); Texas, 
ete., R. Co. v. ee, 32 Tex. Civ. A. 
23, 74 SW 345. 

fl] Refusal to suppress deposi- 
-tion.—Young v. Pecos County; 46 
Tex. Civ. A. 319, 101 SW 1055. 

[m] Error in sustaining objec- 
-tions to interrogatories in depositions 
‘put in evidence by appellee.—Water- 
house Rice, ete., Co. v. Willard, (Tex. 
Civ. A.) 137 SW 382 (statement must 
show obiections). P 

[n] Sufficiency of evidence.—Hein 
v. Consumers’ Ice, ete., Co., (Tex. Civ. 
A.) 162 SW 1023; Fahey v. Benedetti, 
(Tex. Civ. A.) 161 SW>896; Kansas 
City, ete., R. Co. v. Whittington, (Tex. 
Civ. A.) 153 SW 689; Waggoner v. 
Burg, (Tex. Civ. A.) 147 SW 342; Bos- 
well First Nat. Bank v. Whiteside, 
(Tex. Civ. A.) 138 SW 420; Everston 
-v, Warrach, (Tex. Civ. A.) 132 SW 
514; Walker v. International, etc., R. 
Co., 54 Tex. Civ. A. 406, 117 SW 1020; 
Adams v. Hamilton, 53 Tex. Civ. A. 
405, 116 SW 1169; Missouri, etc., R. 
Co. v. Lasater, 53 Tex. Civ. A. 51, 115 
“SW 103; Texas, etc., R. Co. v. Clin- 
renger, 47 Tex. Civ. A. 510, 106 SW 
155; Bull v. San Antonio, etc., R. Co., 
33 Tex. Civ. A. 547, 78 SW 525. 

[o] Instructions and refusal or 
failure to instruct in general.—(1) 
El Paso, etc., R. Co. v. Foth, 101 Tex. 
133, 100 SW 171, 105 SW 322; St. 
Louis, ete., R. Co. v. Armstrong, (Tex. 
Civ. A.) 166 SW 366; Darby v. White, 
(Tex. Civ. A.) 165 SW 481; Willett v. 
Herrin, (Tex. Cive A.)>) 161° Siw "26; 


Houston Packing Co. v. Johnson, 
(Tex. Cive A.) . 154 SW 69335 Becos, 
etc., R. Co. v. Bishop, (Tex. Civ. A.) 
154 SW 305; Masterson v. Ross, (Tex. 
Civ. A.) 152 SW 1156; Greenville v. 
Branch, (Tex. Civ. A.) 152 SW 478; 
Sullivan v. Houston, etc., R. Co., 
(Tex. Civ. A.) 151 SW _ 838; 
Carbonic Co. v. Dilley, (Tex. Civ. A.) 
150 SW .468; Childress v. Tate, (Tex. 
Civ. A.) 148 SW 843; Gibson v. Oper- 
felder, (Tex. Civ. A.) 148 SW. 829; 
Ratliff v. Haak, (Tex. Civ. A.) 148 
SW 828; Rudolph v. Price, (Tex. Civ. 
A.) 146 SW 1037; Martin v. Dyer, 
(Tex. Civ. A.) 145 Siw 1050;) Pecos; 
ete., R. Co. v. Gray, (Tex. Civ. A.) 
145 SW 728; Stevens v. Porter, (Tex. 
Civ. A.) 143 SW 264; St. Louis South- 


western R. Co. v. Addis, (Tex. Civ. 
A.) 142% SWe S5bsyiWehisenantyjiv. 
Schawe, (Tex. Civ. A.) 141 SW 146; 


Adams v. Consumers’ Lignite Co., 
(Tex. Civ. A.) 1388 SW 1178; Fitz- 
gibbons v. Galveston Electric Co., 
(Lex. /Civ,, Ajcli36eSWr ASé ePorter, 
v.. Norman; (Tex. Civ. A.) .136:.SW 
1173; Caruthers v. Hadley, (Tex. Civ. 
A.) 134 SW 757; Rankin v. Rankin, 
(Tex. Civ. A.) 134 SW 392; Matson v. 
Jarvis, (Tex.~ Civ. A.). 133 sSW. 941; 
Rivers v. Rivers, (Tex. Civ. A.) 133 
SW 524; Southern Nat. Ins. Co. v. 
Wood, (Tex. Civ. A.) 133 SW 286; 
Gulf, ete., R. Co. v. Wafer, (Tex. Civ. 
A.) 1380 SW 712; San Antonio, etc., R. 
Co. v. Tracy, (Tex. Civ. A.) 130 SW 
639; Kostoryz v. Leary, (Tex. Civ. 
A.) 130 SW 456; Feigelson v. Brown, 
(Tex. Civ. A.) 126 SW 17; Chicago, 
etce., R. Co. v. Thompson, (Tex. Civ. 
A.) 124 SW 144; Hstes v. Estes, (Tex. 
Civ. A.) 122 SW 304; Koppe v. Koppe, 
(Tex. Civ. A.) 122 SW 68; Washam 
v. Harrison, (Tex. Civ. A.) 122 SW 
52; Stone v. Stitt, 56 Tex. Civ. A. 
465, 121 SW 187; Missouri, etc, R. 
Co. v. James, 55 Tex. Civ. A. 588, 120 
SW 269; Louisiana, ete., Lumber Co. 
v. Kennedy, (Tex. .Civ. A.) 119 SW 
884 [rev on other grounds 103 Tex. 
29%, 26 SW 1110]; Chicago, etc., R. 
€o. v. Clay, ‘55 Tex. Civ. Ai’526, “119 
SW 730; Walker v. International, etc., 
R. Co., 54 Tex. Civ. A. 406, 117 SW 
1020; Briggs v. New South Lumber 
Co., (Tex. Civ. A.) 117 SW 885; Texas 
Cent. R. Co. v. Pool, 52 Tex. Civ. A. 
307, 114 SW 685; Spikes v. Howard, 
ode -TRex, Civ, CALS 389) 41 1S Was 70)28 
Hirsch v. Patton, 49 Tex. Civ. A. 499, 
108 SW 1015; St. Louis, ete., R. Co. v. 
Cassidy Southwestern Commn. Co., 
48 Tex. Civ. A. 484, 107 SW 628; Gil- 
more v. Houston Electric Co., 46 Tex. 
Civ. A. 315, 102 SW 168; Scanlon v. 
Galveston, etc., R. Co., (Tex. Civ. A.) 
100 SW 982; American Surety Co. v. 
Lyons, 44 Tex. Civ. A. 150, 97 SW 
1080; Ferguson v. Morrison, 43 Tex. 
Civ. A. 396, 95 SW -1091* Gray Vv: 
Moore, 37 Tex. Civ. A. 407, 84 SW 
293; Galloway v. Floyd, 36 Tex. Civ. 
A. 379, 81 SW 805; Holton v. Galves- 
ton; cete Ww RIColL.p3i Mex, iCiveeA wl 2s, 
71 SW 408; Itasca First Nat. Bank 
v. Watson, (Tex. Civ. A.) 66 SW 232 
[writ of error den 95 Tex. 351, 67 SW 
314]; Galveston, etc., R. Co. v. Buch, 
27 Tex. Civ. A. 283, 65 SW 681; D’Ar- 
rigo v. Texas Produce Co., 18 Tex. 
Civ. A. 41, 44 SW 531; Rosenfield v. 
Rosenthal, (Tex. Civ. A.) 39 SW 198. 
(2) On assignments of error in the 
giving or refusal to give an instruc- 
tion, the instruction must be copied 
or set out in the statement, unless it 
is set out in the assignment itself. 
El Paso, etc., R. Co. v. Foth, 101 Tex. 
133; 100 SW 171, 105 SW 322: Dup- 
ton v. Willman, (Tex. Civ. A.) 154 
SW 261; Home Inv. Co. v» Strange, 
(Tex. Civ. A.) 152 SW 510; Green- 
ville v. Branch, (Tex. Civ. A.) 152 
SW 478; Reasonover v. Riley, (Tex. 
Civ. A.) 150 SW 220; Montgomery v. 


Amsler;! (LexaGivyacA:) 1229S wis0gs 
Estes v. Bstes, (Tex. Civ: A.) 122 
SW 304; Postal Tel. Cable Co. v. 


Sunset Constr. Co., (Tex. Civ. A.) 109 


SW 265; Atchison, ete, R. Co. v. 
Mills, 49 Tex. Civ. A. 349, 108 SW 
480; Kampmann vy. Rothwell, (Tex. 
Civ. A.) 107 SW 120; Holmes v. Ad- 
ams, (Tex. Civ. A.) 100 SW 816; 
American Surety Co. v. Lyons, 44 
Tex. Civ. A. 150, 97 SW 1080; Gal- 
veston, etc., R. Co. v. Stevens, (Tex. 
Civ. A.) 94 SW 395; Feagan v. Bar- 
ton-Parker Mfg. Co., 42 Tex. Civ. A. 
373, 98 SW 1076; International, etc., 
R. Co. v. Vanlandingham, (Tex. Civ. 
A.) 85 SW 847; Gray v. Moore, 37 


Tex. Civ. A. 407, 84 SW 293; Gulf, © 


etc.,, R. Co. vi Cornell, 294Tex, Cive 
A. 596, 69 SW 980; Butler v. Holmes, 
29 Tex. Civ. A. 48, 68 SW 52. (3) 
Must show that instruction was 
harmful. Texas Lumber Mfg. Co. v. 
Prince, (Tex. Civ. A.) 154 SW 2381; 
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Ratiff v. Haak, (Tex. Civ. A.) 148 SW : ~ 


828; Chicago, etc., R. Co. v. Thomp- 
son, (Tex. Civ. <A.) 124, SWie 244. 
Koppe v. Koppe, (Tex. Civ. A.) 122 
SW 68 (erroneous charge on ratifica- 
tion of fraudulent transaction; fail- 
ure of statement to show knowledge 
of the fraud); Herring v. Herring, 
(Tex. Civ. A.) 51 SW 865. (4) As- 
signments of error complaining of 
the giving or refusal of instructions 
cannot be considered unless’ the 
proposition or statement contains or 
discloses so much of the evidence as 
is. necessary to enable the court to 
determine the propriety and effect of 
the instruction. Hutto v. Hall, (Tex. 
Civ. A.) 155 SW 1022 (presumed that 
charge given was sufficient under the 
evidence); Western Union Tel. Co. v. 
White, “(Tex. ‘Civ. %A.) 162) (SWi-905; 
Trinity, etc., R. Co. v. McCune, (Tex. 
Civ. A.) 154 SW _ 287; Sullivan v. 
Hlouston, et¢é., R.-Coi, (Dex. -Civ.wAe) 
151 SW 838; Sumner v. Kinney, (Tex. 
Civ. A.) 136 SW 1192; Caruthers v. 
Hadley, (Tex. Civ. A.) 134 SW 757; 
Wirtz v. Galveston, ete., R. Co., (Tex. 
Civ. A.) 132 SW 510; Atchison, etc., 
R. Co. -v." Tacks. (Tex. iCive As) 30 
SW 596; Miller v. Freeman, (Tex. 
Civ. A.) 127 SW 3802; Northern Texas 
Tract. Co. ‘v. Hunt, 54 Rex ~ Civ. A; 
415, 118 SW 827; Hess v. Webb, (Tex. 
Civ. A.) 113 SW 618 [aff 123 SW 111]; 
Galveston, etc., R. Co. v. Olds, (Tex. 
Civ. A.) 112 SW 787; Spikes v. How- 
ard, 51 Tex. Civ. A. 389, 111 SW 792; 
Texas, etc., R. Co. v. Clippenger, 47 
Tex. Civ. A. 510, 106 SW 155; Logan 
eee ae 40 Tex. Civ. A. 62, 88 SW 

[p] 
particular issues to jury.—Lippincott 
y...Taylor, (Tex, Civ. A): 135 Swi 
1070 (statement held insufficient as 
not supporting the assignment of er- 
ror); Feigelson v. Brown, (Tex. Civ. 
A.) 126 SW 17; Galveston, etc. R. 
Co. v. Grant, (Tex. Civ. A.) 124 SW 
145 (contributory negligence; no evi- 
dence raising issue shown). 

[q] Giving or refusal of peremp- 
tory instruction.—Gamer Co. v. 
Gamage, (Tex. Civ. A.) 147 SW 721 
(statement must set out evidence 
bearing on question); Lantry-Sharpe 
Contracting Co. v. McCracken, (Tex. 
Civ. A.) 134 SW 363; Walker v. 
Texas, ,ete., Ro Co, 'bl sTRexiiGivavAs 


391, 112 SW 430; Swift v. Bruce, 31 


Tex. Civ. A. 92, 71 SW 321. 

{[r] Findings or _ conclusions.— 
Overton v. Colored K. P., (Tex. Civ. 
A.) 163 SW 1053; Bute v. Williams, 
(Tex. Civ. A.) 162 SW 989; Criswell 
v. Robbins, (Tex. Civ. A.) 152 SW 
210; McKenzie v. Beason, (Tex. Civ. 
A.) 140 SW 246; Huber v. Hill, (Tex. 
Civ. A.) 130 SW 219; Weil v. Mar- 
tinez, (Tex. Civ. A.) 124 SW 116. 

[s] Verdict.—Masterson vy. Har- 
rington, (Tex. Civ. A.) 145 SW 626 
(uncertainty of verdict); Smith v. 
Jones, (Tex. Civ. A.) 141 SW 821; 
Ripley v. Wenzel, (Tex. Civ. A.) 139 
SW 897; Freeman -v. Mireles, (Tex. 
Civ. A.) 127 SW 1162 (excessive vér- 
dict); Adams v. Hamilton, 53 .Tex. 
Civ. A. 405, 116 SW 1169. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Failure or refusal to submit . 
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signments maybe considered.‘® 


[t] Insufficiency of damages.— 
Williamson y. Ward, (Tex. Civ. A.) 
137 SW 1166. 

[u] Objections 
Haupt v. Cravens, 56 Tex. Civ. 
253, 120 SW 541 (to judgment on 
bond as including defalcations’ prior 
to execution). 

[v] Overruling of motion for 
judgment on findings of jury and 
court.—Stephenville Oil Mill v. Mc- 
Neill, (Tex. Civ. A.) 122 SW 911. 

{w] Rendering judgment non ob- 
stante veredicto.—Peck v. Morgan, 
(Tex. Civ. A.) 156 SW 917; Ripley v. 
Wenzel, supra (inconsistency of ver- 
dict). ' 

[x] Ruling on motion for new 
trial.—Blunt v. Houston Oil Co, 
(Tex. Civ. A.) 146 SW 248 (statement 
containing only part of evidence on 
the -controverted issue); Erp v. 
Meachem, (Tex. Civ. A.) 130 SW 230 
(on ground of error in an instruc- 
tion); Briggs v. New South Lumber 
Col, (Tex. Civ. A.) 117 SW. 885; Kir- 
by v. Blake, 53 Tex. Civ. A. 173, 115 
SVE Ose Cianine. Olmete., Co... Vv: 
Gohmert, 50 Tex. Civ. A. 606, 110 SW 
772; Texas, etc., R. Co. v. Clippenger, 
47 Tex. Civ. A. 510, 106 SW 155; Tay- 
lor v. San Antonio, ete, R. Co., 36 
Tex. Civ. A. 658, 83 SW 738 (newly 
discovered evidence). 

[yl Validity of bond in garnish- 
ment proceeding.—Barnett, etc., Co. 
v. Fall, (Tex. Civ. A.) 131 SW 644. 

[z] Defense in action on automo- 
bile insurance policy.—General Acc., 
Fire, etc., Assur. Corp. v. Ellison, 
(Tex. Civ. A.) 160 SW 1141. 

[aa] An omnibus statement under 
assignments referring to diverse 
subjects of evidence does not meet 
the rules. Moore v. Miller, (Tex. 
Civ. A.) 155 SW 5738. ; 

[bb] Mere reference to another 
assignment or the proposition or 
statement thereunder is held insuffi- 
cient. El Paso, etc., R. Co. v. Foth, 
101 Tex. 133, 100 SW 171, 105 SW 
322: Texas-Mexican R. Co. v. Reed, 
(Tex. Civ. A.) 165 SW 4; Galveston, 
etc., R. Co. v. Walker, (Tex. Civ. A.) 
163 SW 1038; Burnet Fuel Co. v, Hl- 
lis, (Tex. Civ. A.) 162 SW 911; Mitch- 
ell v. Robinson, (Tex. Civ. A.) 162 
SW 443, 1172; Stockwell v. Glaspey, 
(Tex. Ciy. A.) 160 SW 1151; Daugher- 
ty v. Wiles, (Tex. Civ. A.) 156 SW 
1089: Moore v. Miller, (Tex. Civ. A.) 
155 SW 578; Galveston, etc., R. Co. v. 
West, (Tex. Civ. A.) 155 SW 343; 
Sullivan v. Houston, etc. R. Co., 
(Tex. Civ. A.) 151 SW 838; Reason- 
over v. Riley, (Tex. Civ. A.) 150 SW 
0 Wt. evvorth, ete.) Rio Co. Ov. 
Keeran, (Tex. Civ. A.) 149 SW 355; 
Blunt v. Houston Oil Co., (Tex. Civ. 
A.) 146 SW 248; Day v. Becker, (Tex. 
Civ. A.) 145 SW 1197; St. Louis, etc., 
R. Co. v. Birge-Forbes Co., (Tex. Civ. 
A.) 189 SW 3; Southern Nat. Ins. Co. 
v. Wood, (Tex. Civ. A.) 133 SW 286; 
Caples v. Port Huron Engine, etc., 
Co., (Tex. Civ. A.) 131 SW 303; Dick- 
inson Creamery rer Beer ice (Tem 
Civ; “A..) 130° SW. 904; chison, etc., 
R. Co. _ Tack, (Tex. Civ. A.) 130 SW 
596; Galveston, ete, R. Co. v. 
Stevens, (Tex. Civ. A.) 94 SW 395; 
Kane v. Sholars, 41 Tex. Civ. A. 154, 
90 SW 937; Gulf, etc., R. Co. v. Har- 
bison, (Tex. Civ. A.) 88 SW 452 [aff 
99 Tex. 536, 90 SW 1097]. 

[ec] Reference to the statement 
of facts or transcript of the record 
is generally not sufficient. (1) El 
Paso, etc., R. Co. v. Foth, 101 Tex. 
133, 100 SW 171, 105 SW 322; Glover 
v. Houston Belt, etc, R. Co., (Tex. 
Civ. A.) 163 SW 1063; Gillett v. Hol- 
ligan, (Tex. Civ. A.) 162 SW 367; 
Stockwell vy. Glaspy, (Tex. Civ. A.) 
160 SW 1151; Groesbeck v. Wiest, 
(Tex. Civ. A.) 157 SW 258; Daugher- 


to judgment.— 
A. 


5 An assignment of 
error in the brief is sufficient, however, when, con- 
sidered with the proposition and statement, it in- 
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ty iv... Wiles; (Tex. Civ, A.) 156 SW. 
1089; Liguid Carbonic Co. v. Dilley, 
(Tex. Civ. A.) 150 SW 468; Stevens 
v. Porter, (Tex. Civ. A.) 1438 SW 264; 
Autrey v. Linn, (Tex. Civ. A.) 138 SW 
197; Edwards v. Smith, (Tex. Civ. 
A.) 137 SW 1161; Gulf, etc., R. Co. v. 
Water, (Tex.” Civ. )A.) 130° SW “712; 
Kostoryz v. Leary, (Tex. Civ. A.) 130 
SW 456; Bynum v. Hobbs, 56 Tex. 
Cive As. bot.) Lal (SW 9003 Stone ry. 
Stitt, 56 Tex. Civ. A. 465, 121 SW 187; 
Mumme vy. Gates, (Tex. Civ. A.) 120 
SW 1046; Vann v. Denson, 56 Tex. 


Civ. A. 220, 120 SW 1020; Broussard, 


v. South Texas Rice Co., (Tex. Civ. 
A.) 120 SW 587; Johnson vy. Hulett, 
56 Tex. Civ. A. 11, 120 SW 257; Lou- 
isiana, ete., Lumber Co. v. Kennedy, 
(Tex. Civ. A.) 119 SW 884 [rev on 
other grounds 103 Tex. 297, 126 SW 
1110]; St. Louis, ete., R. Co. v. Lane, 
(Tex. Civ. A.) 118 SW 847; Walker 
v. International ete., R. Co., 154 Tex. 
Civ. A. 406, 117 SW 1020; Wecker vy. 
Zuercher, 54 Tex. Civ. A. 289, -118 
SW 149; Adams v. Hamilton, 53 Tex. 


Civ. A. 405, 116 SW 1169; Galveston,” 


etesn Re Cow va OldsnChex) Cina sAv) 
112 SW 787; Gulf, etc., R. Co. v. Cald- 
well, (Tex Civ. A.) 102 SW 461; Rob- 
ertson v Warren, (Tex. Civ. A.) 100 
SW 805; Carlisle v. Gibbs, 44 Tex. 
Civ. A. 189, 98 SW 192; International, 
etc., R. Co. v. Vanlandingham, (Tex. 
Civ. A.) 85 SW 847; Bayne v. Denny, 
2 Tex: Civ. A. 435,- 52... SW 983; 
Rosenfield v. Rosenthal, (Tex. Civ. 
A.) 39° SW 193. (2) But it has been 
held that an assignment to the ad- 
mission of a letter in evidence will 
not be disregarded merely because 
the letter is not copied in the state- 
ment, where it is copied in a short 
statement of facts to which the 
statement refers. Newman vy. Norris 
Impl. Co., (Tex. Civ. A.) 147 SW 725. 

[dd] Reference to bill of excep- 
tions insufficient.—Mitchell v. Robin- 
son, (Tex. Civ. A.) 162 SW 443, 1172; 
Childress v. Robinson, (Tex. Civ. A.) 
161 SW 78; Hill v. Neese, (Tex. Civ. 
A.) 160 SW 314; Lupton v. Williams, 
(Dex. « Civ...As): 1545 Sw 22613 . Mt. 
Franklin Lime, etc., Co. v. May, (Tex. 
Civ. A.) 150 SW 756; Hulme vy. Levis- 
Zuloski Mercantile Co., (Tex. Civ. A.) 
149 SW 781; Day v. Becker, (Tex. 
Civ. A.) 145 SW 1197; Stevens -v. 
Porter, (lexi Civa A. )ll43 4S Wil 264: 
Texas Co. v. Garrett, (Tex. Civ. A.) 
134 SW 812; Rankin v. Rankin, (Tex. 
Civ. A.) 134 SW 392; Southern Nat. 
Ins. Co. v. Wood, (Tex. Civ. A.) 133 
SW 286; Western Union Tel. Co. v. 
Henderson, (Tex Civ. A.) 131 SW 
1153; Freeman y. Vetter, (Tex. Civ. 
A.) 180 SW 190; Johnson v. W. H. 
Goolsby Lumber Co., (Tex. Civ. A.) 
121 SW 8838; Taylor v. Davidson, 
(Tex. Civ. A.) 120 SW 1018; San An- 
tonio, etc., R. Co. v. Spencer, 55 Tex. 
Ciy. A. 456, 119 SW 716; Texas, etc, 
R. Co. v. Powell, 51 Tex. Civ. A. 409, 
112 SW 697; D’Arrigo v. Texas Pro- 
ue Coys Tex. Civ. As 41, 44S. 

[ee] But a copy of the bill of ex- 
ceptions taken to the admission of 
certain evidence has been held suffi- 
cient as a statement under the rule. 
Houston Belt, ete, R. Co. v. Vogel, 
(Tex. Civ. A.) 156 SW 261: 

[ff] Statement not supported by 
record.—A statement following an 
assignment of error, not supported 
by anything in the record, is insuffi- 
cient to require the court on appeal 
to review the assignment. Velasco 
Fish, etc., Co. v. Texas Co., (Tex. Civ. 
A.) 148 SW 1184; Missouri, etc., R. 
Co; ve, Thomas, \CTex. (Civ. A)» 132 
SW 974 (admission of evidence not 
shown by bill of exceptions); Sulli- 
van v. Solis, 52 Tex. Civ. A. 464, 114 
SW 456. ‘Assignments not supported 
by record see supra §§ 1509, 1510. 
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forms the court of the point sought to be made, 
although it may not be briefed strictly in accord- 
| ance with the rules.47 


The rules provide, in ef- 


46. Western Union Tel. Co. v. 
Bell, 42 Tex. Civ. A. 462, 92 SW 1036; 
Kirby Lumber Co. v. Chambers, 41 
Tex. iCive A. 632, 1958S We GOTE 

[a] Proposition relating to fun- 
damental errors of law.—(1) Assign- 
ment insufficient. Freeman v. Mc- 
Elroy, (Tex. Civ. A.) 149 SW 428; 
Western Union Tel. Co. v. Bell, 42 
Tex. Civ. A. 462, 92 SW 1036 (that 
court erred in overruling demurrer 
to petition not followed by proposi- 
tion pointing out defect). (2) As- 
signment and accompanying proposi- 
tion sufficient. Western Union Tel. 
Co. v. Bell, supra (sufficiency of peti- 


tion). 
47. , Chicago, etc. RB. Co. Vv. Rem= 
berton, (Tex.) 161 SW 2 [rev (Civ. 


A.) 155 SW 652, and reh den 168 SW 
126]; Louisiana, etc., Lumber Co. v. 
Kennedy, 103 Tex. 297, 126 Sw 1110- 
[rev (Civ. A.) 119 SW 884]; Cobb v. 
Johnson, 101 Tex. 440, 108 SW 811 
[rev (Civ. A.) 105 SW 847]; St. Louis, 
ete., R. Co. v. White, 97 Tex... 493, 
80 SW. 77 [rev (Civ. A.) 76 SW 
947]; St. Louis, ete, R. Co. v. Me- 
Amthur;) 96.) VT ext) .6by0) 10012 .O Were bing 
Clarendon Land Inv. Agency Co. vy. 
McClelland, 86 Tex. 179, 23 SW 576, 
1100, 22 LRA 105; McClung v. Wat- 


son,, (Lexi) (Civ. A.) 265 Sw 25320 
Young v. Sorenson, (Tex. Civ. A.) 
154 SW 676; Texas Co. v. Strange, 


(Tex. Civ. A.) 154 SW 327; Western 
Union Tel. Co. v. Kanause, (Tex. Civ. 
A.) 143 SW 189 (error in admission 
of evidence in action against tele- 
graph company for failure to deliver 
promptly message announcing death); 
Frontroy v. Atkinson, (Tex. Civ. A.) 
100 SW 1023; Haight v. Turner, 44 
Tex. Civ. A. 595, 99 SW 196; Lewis 
v. Houston Electric Co., 39 Tex. Civ. 
A. 625, 88 SW 489, 112 SW 593; Mas- 
terson v. Heitmann, 33 Tex. Civ. A. 
464, 77 SW 983; Cage v. Tucker, 29 
Tex. Civ.’ A. 586, 69 SW 425. And 
see Orange Lumber Co. v. Ellis, (Tex. 
Civ. A.) 153 SW 1180; Munn v. Veale, 
(Tex. Civ. A.) 149 SW 758. 

[a] Statement under “argument.” 
—An assignment of error has been. 
held sufficient, although the statement 
thereunder was made under what was 
called the “argument,’’ where it was 
so separated as not to be mistaken, 
and gave the substance of the testi- 
mony, referring to the pages of the 
transcript, and recited: that it em- 
braced all the testimony on the is- 
sue. Cobb v. Johnson, 101 Tex. 440, 
ate SW 811 [rev (Civ. A.) 105 SW 

Nas 

[b] Propositions held sufficient.— 
(1) Cobb v. Johnson, 101 Tex. 440, 
108 SW 811 [rev (Civ. A.) 105 SW 
847] (assignment and _ proposition 
held sufficient to present the question 
of'the sufficiency of the facts to take 
a parol sale of land out of the stat- 
ute of frauds). (2) Objections to 
evidence. Houston Belt, etc., R. Co. 
v. Vogel, (Tex. Civ. A.) 156 SW 261. 
(3) Sufficiency of evidence to support 
judgment. Nicholson vy. Lieber, (Tex. 
Civ. A.) 153 SW 641. (4) Objections 
to verdict. Rush vy. Amarillo First 
Nat. Bank, (Tex. Civ. A.) 160 SW 
319 [reh den (Civ. A.) 160 SW 609]. 
(5) Ruling on motion for new trial. 
Rice v. Dewberry, (Tex.) 93 SW 721. 

[c] Assignment sufficiently dis- 
closing legal point, so that no other 
or further proposition is necessary. 
(1) Louisiana, ete., Lumber Co. v. 
Kennedy, 103 Tex. 297, 126 SW 1110 
[rev (Civ. A.) 119 SW 884]; Galves- 
ton,-ete!, Ry Co./v. Boykin,w99' ex. 
259, 89 SW 639 [rev (Civ. A.) 85 SW 
1163]; Steiner vy. Anderson, (Tex. Civ. 
A.) 1380 SW 261; Castellano v. Marks, 
37 Tex. Civ. A. 278, 88 SW 729. (2) 
Rulings on evidence. International, 
etc., R. Co. v. Boykin, 99:Tex. 259, 89 
SW 6389 [rev (Civ. A.) 85 SW 1163}. 
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fect, 


record to verify the statement ;*§ 


not mandatory and the court may examine the rec- 


ord.*® 


[§ 1591] 5. Points and Arguments; Assigning 
Reasons Why Rulings Are Erroneous; Motion for 
A party, to be en- 
alleged errors considered, must do 


New Trial—a. General Rule. 
titled to have 
more than merely call attention to 


(3) Instructions and refusal or fail- 
ure to _ instruct. Louisiana, etc., 
Lumber Co. v. Kennedy, 103 Tex. 297, 
126 SW 1110 [rev (Civ. A.) 119 SW 
884]; Caples v. Port Huron Engine, 
eteseCo.) (Lex: Civ. A). ble Siwi303s 
Steiner v. Anderson, (Tex. Civ. A.) 
130 SW 261. 

48. Rule No. 40; 104 Tex. 654, 142 
SW xiv; Gladys City Oil, ete., Co. v. 
Right of Way Oil Co., (Tex. Civ. A.) 
137 SW 171 (statement that the un- 
disputed evidence establishes certain 
facts accepted as true when not con- 
troverted). 

49. Thorndale Mercantile Co. v. 
Evens, (Tex. Civ. A.) 146 SW 1053. 

50. a. i 
Ala. 545, 37 S 402. 

Ind.—Chicago, ete., R. Co. v. Hun- 
ter, 128 Ind. .213, 27 NE 477; New- 
comer v. Hutchings, 96 Ind. 119; Ir- 
win v. Lowe, 89 Ind. 540 

Nebr.—Merrill v. Garver, 4 Nebr. 
(Unoff.) 830, 96 NW 619; Farmers’ L. 
& T. Co. v. Hastings, 2 Nebr. (Unoff.) 
337, 96 NW 104. 

Ok1. —Ferguson v. Union Nat. Bank, 
230 O0kl>) 37, 99 P 641. 

Wash.—Paine v. Seattle, 70 Wash. 
294, 126 P 628, 127 P 580. 

[al A mere restatement of the 
causes assigned for new trial is not 
sufficient. Louisville, ete., R. Co. v. 
Donnegan, 111 Ind. 179, 12 NE 153. 

61. “Comstock vy. Jahant Heating 
Co., 10 Ala. A. 663, 64 S 178; Robbins 
v. Magee, 96 Ind. 174; Tndianapolis Win 
Shoneig, 48 Ind. A. 76, 95 NE 324. 
And “see “Chicago, etci,* Ry Co. v. 
Barnes, 10 Ind. A. 460, 38 NE 428 
(where it was said that the simple 
statement that the court erred in its 
ruling upon a certain proposition was 
not such a presentation and argu- 
ment of the question as would re- 
quire the court to examine’and de- 


termine any matter with relation 
thereto). ; 
[ali "Thus ‘(). ‘statements in a 


brief that a specified instruction re- 
fused was correct on the effect of 
the evidence and could not be dis- 
puted, that specified instructions as- 
serted correct propositions of law 
and should have been given, that a 
specified instruction refused was a 
correct statement of the measure of 
proof required, and that other speci- 
fied instructions were supported by 
the evidence and should have been 
given present nothing for review by 
the supreme court. Western Union 
Tel. Co. v. Benson, 159 Ala. 254, 48 
S 712. (2) Where the argument ‘and 
brief for the appellant merely names 
the pleadings filed, states that a pill 
of exceptions is unnecessary, and “re- 
spectfully contends that the judg- 
ment of the lower court must be re- 
versed,” the appeal will be dismissed, 
with statutory damages. Dorn v. 
Van Vlissengen, 77 Ill.-A. 222. 

52. Mitchell v. Gambill, 140 Ala. 
545, 37 S 402. 

53. U. S—H. E. Winterton Gum 
Co. v. Autosales Gum, ete., Co., 211 
Fed. 612, 128 CCA 212. 

Ala. — Hodge v. Rambow, 155 Ala. 
175, 45S 678; Harper v. Raisin Fer- 
tilizer Cos, 148 Ala. 360, 42 S 550; 
Western R. Co. v. Russell, 144 Ala. 
142, 39 S 311, 113 AmSR 24; Tutwiler 
Coal, ete., Co. v. Enslen, 129 Ala. 
336, 30 S 600; Syllacauga Land Co. v. 
Hendrix, 103 Ala. 254, 15 S 594; Ash- 


that if appellant’s statement is not contro- 
verted, the court may accept it as correct, and de- 
cide the question without an examination of the 
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but the rule is 


that they are errors.®° 
court erred, without pointing out wherein the error 
consists, is the allegation of a mere conclusion with- 
out furnishing the facts or authority upon which it 
is based, and is insufficient,°1 and amounts to no 
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‘To simply assert that the 


more than the reservation of exceptions to the rul- 


them and assert 


ley v. Martin, 50 Ala. 537; Rowland 
v. Plummer, 50 Ala. 182; Morton v. 
Clark, 10 Ala. A. 439, 65 S 408; Bar- 
acy (Coal! (Conv. «Davis 49) Alas Ax naso, 
62 S 985; Wheeler v. Fuller, 4 Ala. 
532, 58 S 792; Bay City Lumber Co. v. 
McIntyre Lumber Co., 1 Ala. A. 607, 
55 S$ 1033. 

Ariz.m—Landers v. Joerger, 15 Ariz. 
480, 140 P 209; Kinney v. Neis, 14 
Ariz. 318, 127 P 719; Mayhew v. Bris- 
lin, “3 eA riz.) 1025108) P2535 iBall sy. 
Hartman, 9 Ariz. 321, 83 P 358; Provi- 
dence Gold Min. Co. v. Marks, 7 Ariz. 
74,60) P9382 Dages! v.) Hoskins, 5 
riz. 236, 52 P 350. 

Cal.—lLos Angeles Tract. Co. v. 
Wilshire, 135 Cal. 654, 67 P 1086; 
Kyle v. Craig, 125 Cal. 107, STP W948 
Gavin v. Gavin, 92 Cal. 292, 28 P 567. 

Colo.—Downing v. Tipton, 48 Colo. 
364, 110 P 70. 

Fla.—Porter v. Parslow, 39 Fla. 50, 
21 S 574; Hayes v. Todd, 34 Fla. 233, 
15 S 752; Jacksonville, ete., R Co. v. 
Peninsular Land, etc., Co., 27° Fla. 1, 
LB, 9 S266, AT MER ANS 3.16 be 

Ga.—Stubbs v. State, 86 Ga. 773, 13 
SE 107. 

Ill.—Benton v. Blake, 259 Ill. 211, 
102 NE 170; Schumacher v. Bell, 164 
Ill. 181, 45 NE 428; Firemen’s Ins. 
Co. v. Appleton Paper, etc., Co., 161 
Ill. 9, 483 NE 713; Western Tube Co. 
v. Pederson, 128 Ill. A. 637; Chicago 
v. Spoor, 91 Ill. A. 472 [rev on other 
grounds 190 Ill. 340, 60 NE 540]; Illi- 
a Cent. R. Co. v. Heisner, 45 Ill. A. 

Ind.—Gates v. Baltimore, ete. R. 
Co, Ferbane s38.ee too NE T22 
Loucheim v. Seeley, 151 Ind. 665, 43 
NE 646; Burnett v. Milnes, 148 Ind. 
230, 46 NE 464; Peele v. Provident 
Fund Soc., 147 Ind. 543, 44 NE 661, 
46 NE 990; Landwerlen v. Wheeler, 
106 Ind: 523, 5 NE 888; Liggett v. 
Firestone, 102 Ind. 514, 26 NE 201; 
Robbins v. Magee, 96 Ind. 174; Kas- 
ter v. Kaster, 93 Ind. 581; Deford v. 
Urbain, 42 Ind. 476; Plummer y. In- 
dianapolis Union R. Co., (A.) 104 NE 
601; Guyer v. Union Trust Co., (A.) 
104 NE 82; Albaugh v. Lynas, (A.) 
90 NE 908; Sovereign Camp W. W. v. 
Cox. (A.) 75 NE 290; Watson ‘v. 
Deeds, 3 Ind. A. 75, 29 NE 151. 

Iowa.—McCormick Harvesting 
Mach. Co. v. McCormick, 128 Iowa 
155, 103 NW 204; Wachendorf v. Lan- 
caster, 61 Iowa 509, 14 NW 316, 16 
NW 5338. 

Kan.—Jackson v. Linnington, 47 
Kan. 396, 28 P 173, 27 AmSR 300; 
Wheeler v. Joy, 15 Kan. 389. 

Mass.—Hopperman y. Fore River 
Shipbuilding Co., 217 Mass. 42, 104 


NE 468; Gilpatrick v. Cotting, 214 
Mass. 426, 101 NE 993. 
Mich.—French v. Ryan, 104 Mich. 


625, 62 NW 1016; Mason vy. Partrick, 
100 Mich. 577, 59 NW 239; Ashman 
v. Elint;> ete; Ri Col,,-90 Mich. 567, 
51 NW 645. 
Miss.—Davis v. Blumenberg, 65 S 
503; Shaw vy. Brown, 42 Miss. 309. 
Mo.—McKensie v. Missouri Pac. R. 
Cose24 Mo, Ags 2% 
Mont.—Winterscheid v. Reichle, 45 
Mont. 238, 122 P 740; Sayre v. John- 
son, 38 Mont. 15, 81 P 389. 
Nebr.—First National Bank vy. 
Hedgecock, 87 Nebr. 220, 127 NW 
171; Hoch v. Schlattan, 76 Nebr. 522, 
107 NW 759; Hackney v. Raymond 
Bros. Clarke Co., 68 Nebr. 624, 94 NW 


ing complained of.°? 
in addition to specifying the alleged errors com- 
plained of, the brief should state reasons to show 
why the rulings complained of are erroneous.°* 
However, it has been held that while the court is 


The rule is well settled that, 


822, 99 NW’675; Attna Ins. Co. v. 
Simmons, 49 Nebr. 811, 69 NW 125; 
Townsend v. J. I. Case Threshing 
ec Ane 31 Nebr. 836, 48 NW 899. 

M.—-Goldenberg Vie aw Lane 
M. N46 131 P 499; Newcomb v. White, 
Sane aM 4355023; Pp 671. 

N. Y.—Simpson vy. Masson, 11 Misc. 
351, 32 NYS 1386; Landers v. Staten 
Island R. Cox 103 AbbPrNS 338 [rev 
on other grounds 53 N. Y. 450 

N. CG—Jones v. Southern R. Cox 
164 N. C. 392, 80 SE 408. 

Okl.—Brunson v. Emerson, 34 Okl. 
211, 124 P 979; Ferguson v. Union 
Nat. Bank, 23 Okl. 37, 99 P 641; Jay 
v. Zeissness, 6 Okl. 591, D2bgbs Oey 
Carter v. Missouri Min., etc., Co., 6 
Oky Adee 3156. 

Or.—Du Bois v. Perkins, 23 Or. 144, 
31 Br 201. 

D.—Weller vy. Platt, 33° D5 
508, 146 NW 705; Duprel v. Colling: 
Sey Seniby. 365, 146 NW 593. 

Tenn.—Thompson vy. 12 
Lea 390. 

Tex.—Standard Milling Co. v. Im- 
perial’ “Rice .Co.; (Civ. =A.) 9160 FSivwe 
637; Stark v. Burkitt, (Civ. A.) 120 
SW 939; Western Union Tel. Co. v. 
Sanders, (Civ. A.) 26 SW 734; Mis- 
souri, etc., R. Co. v. Wells, (Civ. A.) 
58 SW 842; Guerguin v. McGown, 
(Civ. A.) 53 SW 585. 

Utah.—Morris v. Salt Lake City, 
35 Utah 474, 101 P 373; San Pedro, 
ete., R. Co. v. Salt Lake City Bd. of 
IHducation, 35 Utah 13, 99 P 263. 

Vt.—Thompson-Starrett Co. v. E. 
B. Ellis Granite Co., 86 Vt. 282, 84 A 
1017; Mellen v. U. S. Health, ‘etc., 
Ins. Co, 83 Vt. 242, 82 A 4; Graves 
v. Waitsfield, 81 Vt. 84, 69 A 137; 
pee v. Webster, 64 Vt. 105, 23 A 

Va.—Columbia Amusement Co. v. 
Pine Beach Inv. Corp., 109 Va. 325, 
63 SE 1002, 16 AnnCas 1120. 

Wash.—Murphy v. Currie, 21 Wash. 
Zola Oia os 

Wis.—Coolidge v. MHallauer, i126 
Wis. 244, 105 NW 568; Radichel’ v. 
Kendall, 121 Wis. 560, 99 NW 348. 

[a] Pennsylvania; statement of 
questions involved.—(1) In Pennsyl- 
vania the rules require that appel- 
lant’s paper book shall contain a 
statement of the questions involved, 
and the requirement must be com- 
plied with. All questions covered by 
the assignments of error and which 
it is desired to have reviewed must 
be comprehended by or referred to 
in the statement of questions in- 
volved or they will not be considered, 
and if the statement is omitted en- 
tirely, the appeal will be quashed. 
Rule No. 26; Lincoln v. Wakefield, 
237 Pa. 97, 85 A 133; Smith v. Lehigh 
Valley R. Co., 232 Pa. 456, 81 A 554; 
Willock v. Beaver Valley R. Co., 229 
Pa. 526, 79 A 138; In re Bousquet, 
206 Pa. 584, 56 A 60; Fifth Ward 
Bldg., ete., Assoc. v. Boylan, 198 Paz 
250, 48 A 495; Henning v. Keiper, 37 
Pa. Super. 488; Rabinowitz v. Kenah, 
31-Pa. Super. 334; International Sav., 
ete ZWGos sy. Kleber, 29 Pa. Super. 
200; Devers v. Sollenberger, 25 Pa. 
Super. 64; Roush’s Est., 23 Pa. Super. 
652; Com: v. Kreinbrook, 23 Pa. Su- 
per. 511; O’Brien’s Hst., 22 Pa. Super. 
475; Oakland Borough v. Boyden, 22 
Pa. Super. 278; Sailor v. Reamer, 20 
Pa. Super. 597; Herlehy v. Shrader, 
20 Pa. Super. 438; Manley v. Okell, 
19 Pa. Super. 240; Jones v. Matheis, 


Watson, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note nab ees) 


pale? 


$§ 1591-1592] 


not bound to consider questions not discussed in 
the briefs, it may nevertheless do so. 
inflexible rule which prevents it from considering 


such questions.** 


[§ 1592] b. Applications of Rule. 
If‘it is charged that pleadings are defective, rea- 
sons should be stated showing wherein they are de- 
And it has been held that assignments 
of cross errors as to conclusions of law in the action 
of the court in sustaining a demurrer to a special 
answer cannot be considered where appellees took 
no exception to the conclusions of law and did not 
discuss in their brief the alleged error of the court 
in sustaining the demurrer to said paragraph of 


fective.®® 


17 Pa. Super. 220. 
vides that the statement of the ques- 
tion involved shall not exceed half a 
page, and this provision is manda- 
tory. Its violation is ground for the 
suppression of the paper book and 
the quashing of the appeal. Creachen 
v. Bromley Bros. Carpet Co., 214 Pa. 
aid Gs A 195) EL We "208 hPa. 
233, 57 A 562; Van Sciver Co. v. Mc- 
Pherson, i199 Pa. 331, 49 A 73; Swish- 
er v. Sipps, 19 Pa. Super. 43. 

[b] Curing defects by supplemen- 
tal briefs.— Where appellant’s origi- 
nal brief waived his assignments of 
error by merely asserting that the 
court erred, without attempting to 
show wherein the court’s actions 
were erroneous, a subsequent brief 
containing arguments on the assign- 
ments, filed long after the original 
brief and after the expiration of the 
time within which the original brief 
was required to be filed, did not cure 
the defects in the original brief. 
Gates v. Baltimore, etc., R. Co., 154 
Ind. 338, 56 NE 722. 

54, Radovich v. Western Union 
Tel. Co., 36 Nev. 341, 1385 P 920, 136 


P. 704. 

55. Western R. Co. v. Russell, 144 
Adal 142,39 S311, 113 AmSR 24 
(holding that a brief of appellant, 
which asserts that he insists on the 
assignments of error that the court 
erred in overruling demurrers to the 
complaint, and refers the court to 
the assignments of error and the 
demurrers as set forth in the record, 
amounts to no such insistence as 
makes it the duty of the court to 
review the assignments); Seaboard 
Air Line R. Co. v. Nims, 61 Fla. 420, 
54 § 779 (holding that merely quot- 
ing grounds of a demurrer in a brief 
is not such argument as to call for 
an independent examination by the 
court); Chenoweth v. Burr, 242 IIl. 
312, 89 NE 1008 [aff 146 Ill. A. 4431; 
Morton v. Pusey, 237 Ill. 26, 86 NH 
601; Cleveland, etc., R. Co. v. Bow- 
en, 179 Ind. 142. 100 NE 465 (holding 
that, where defendant assigned the 
overruling of its demurrers to the 
complaint as error, a general state- 
ment in its brief that each paragraph 
did not state facts sufficient to con- 
stitute a cause of action presented no 
guestion for review); Indianapolis 
Tract., etc.. Co. v. Miller, 179 Ind. 
182, 100 NE 449; Allen v._ North- 
western Mut. L. Ins. Co., 136 Ind. 608, 
86 NE 515 (holding that the argu- 
ment as to sufficiency of the com- 
plaint. that ‘‘the suit was instituted 
by a nonresident corporation. There 
is nothing to show the right to sue. 
The simple fact that it is alleged in 
the complaint is not sufficient. It 
should show by what right it sues,’ 
was too meager to advise the court 
of the incapacity claimed to pre- 
clude a suit by the corporation). 

56. Lewis v. Stanley, 148 Ind. 351, 
45 NE 693, 47 NE 677. , 

a Ariz.—Kinney v. Neis, 14 Ariz. 
je ROI gee 
Se cacy v. Walker, 157 Cal. 381, 
108 P 278; Stohr v. Stohr, 148 Cal. 
180, 82 P 777;. Madeira v. Sonoma 
Magnesite Co., 20 Cal. A. 719, 130 P 


175. 


(2) The rule pro-| 


— 


APPEAL AND ERROR 


the answer.®*® 
Admission or 
elaimed that the 


There is no 


Pleadings. | part constituted 
leged errors will 


Instructions. 


sons, that the 
tions.°° 


Colo.—Downey v. Tipton, 48 Colo. 
364, 110°P 70; 

Ill.—Dumbeck v. Walsh, 179 Ill. 
A. 239; Chicago, ete., R. Co. v. Spoor, 
91 Ill. A. 472 [rev on other grounds 
190 Ill. 340, 60 NE 540]. 

Ind.—Pratt v. Allen, 95 Ind. 404; 
Jeffersonville, ete, R. Co. v. Riley, 
39 Ind. 568; Pittsburgh, etc., R. Co. v. 
Broderick, (A.) 102 NE 887; Schlich- 
Gas v. Taylor, 31 Ind, A. 164, 67 NE 

Mass.—Hopperman vy. Fore River 
Shipbuilding Co., 217 Mass. 42, 104 
NE 468; Philadelphia, etc., Coal, etc., 
Coe Boston, 211 Mass. 526, 98 NE 

Mo.—Peak v. Taubman, 251 Mo. 390, 
158 SW 656; Naylor vy. McRuer, 248 
Mo. 423, 154 SW 772. 

Nebr.—First Nat. Bank v. Hedge- 
cock, 87 Nebr. 220, 127 NW 171. 


N. Y.—Simpson vy. Masson, 11 Misc. 
301, 32) NYS 11386. : 

N. C—dJones v. Southern R. Co., 
164 N. C. 392, 80 SE 408. 

Tex.—Roibal vy. Giron, (Civ. A.) 


158 SW 798; Houston v. Merkel, (Civ. 
A.) 153 SW 385; Lee v. Simmons, 
(Civ. A.) 151 SW 868; Missouri, etc., 
Re Col vy. Matlock, 44 "Tex. Civ. tA: 
565, 99 SW 1052; Mississippi Mills 
v. Bauman, 12 Tex. Civ. A. 312, 34 
SW 681. 

[a] Thus it is not sufficient to 
state (1) that the court erred in not 
rejecting plaintiff’s evidence (Kinney 
WeNeiss 14 Anizs 3185 3127. 2 79)s (@2)) 
that the court “erred in overruling 
plaintiff's objection to the third in- 
terrogatory and answer thereto 
found on page 34 of the bill of ex- 
ceptions” (First Nat. Bank v. Hedze- 
cock, 87 Nebr. 220, 127 NW 171); 
(3) “that the court erred in permit- 
ting the witness to answer the fol- 
lowing questions,” citing pages of 
the transcript without arguing the 
alleged errors (Madeira v. Sonoma 
Magnesite Co., 20° Cal. A. 719, 130 P 
175); (4) that appellant claims preju- 
dicial errors on each and every one of 
the rulings of the court against him 
in exclusion of evidence offered by 
him, the striking out of evidence 
given by him, and the admission over 
his objections of evidence offered by 
appellee for the reasons set forth in 
the abstract (Downing vy. Tipton, 48 
Colo. 364, 110 P 70); (5) that the 
court erred in admitting alleged sec- 
ondary evidence with reference to a 
copy of an execution claimed not to 
be a correct copy, no effort being 
made in the brief to show the differ- 
ence between the two papers in order 
to establish that the difference was 
material (Peeples v. Slayden-Kirk- 
sey Woolen Mills, (Tex. Civ. A.) 90 
SW 61); (6) that it is for the appel- 
late court to determine whether the 
testimony was properly excluded, or 
other testimony was properly admit- 
ted, reference being made to unau- 
thenticated documents, designated a 
bill of exceptions, for the errors of 
law and authority supporting the 
points (Hastaran v. Marchand, 23 
Cal CAL i26yei38n P 297)s7 (7) sor that; 
whether the errors in the rulings on 
evidence were considered separately 
or together, the result would show’ 


‘Barth, 135 Ill. 


. 
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exclusion of evidence. If it is 
trial court erred in admitting or 


. . . f . 
rejecting evidence, reasons why such action on its 


error should be stated or the al- 
not ordinarily be considered.*? 
So, a general statement that the 


court erred in giving instructions is not sufficient 
and will not be considered on appeal.*® 
sary to point out in what respect the instructions 
are claimed to be erroneous.®® 
sufficient to state generally, without assigning rea-- 


It is neces- 
Similarly, it is not 


court erred in refusing instruc- 


It has been held, however, that, where in- 


that defendant had not a fair trial 
(White v. Collins, 90 Minn. 165, 
NW 765). 

Limitation of rule.-—The rule 
where errors are assigned in 
the admission of evidence, but the 
reasons on which the rulings are 
claimed to be erroneous are not stat- 
ed in the briefs, the rulings are not 
reviewable does not preclude a re- 
view of such rulings if from only 
the necessary examination of the 
record it is apparent that they are 
prejudicial, especially where the. er- 
ror is pointed out in the oral argu- 


ment, —Hill v.. Barner-13) Cal As loos 
ONG Ee alakies 
58. Ill.—Chicago, ete, R. Co. v. 


American Strawboard Co., 190 Ill. 268, 
60 NE 518 [aff 91 Ill. A. 635]; Swarttz 
v. Goodman, 165 Ill. A. 27; Reed v. 
Hearst’s Chicago American, 162 Ill. 
A. 287; Bay State Milling Co. v. 
Ay 5393 Enright stv: 
Gibson, W119) "Diy “A.” 41s fatty 29 Oni 
550, 76 NE 689]; Illinois Cent. R. Co. 
v. Heisner, 93 Ill. A. 469 [aff 192 Il]. 
571, 61 NE 656]; Chicago, etc., R. 
Col ve) Spoorss Pie TAS Ae ireve rom 
other grounds 190 Ill. 340, 60 NE 540]. 
Ind.—Wellington v. Reynolds, 177 
Imdii 495 9% NE bobs Cacteriinamma 
Frankfort, 87 Ind. 45; Lowder v. Low- 
der, 58 Ind. 538. 
Mich.—McKerchey v. 
161 Mich. 57, 125 NW 765. 
Mont.—Western Min. Supply Co. v. 
Melzner, 48 Mont. 174, 136 P 44. 
N. M.—Goidenberg v. Law, 17 N. 
ie 


MclIlvenna, 


6, 131 P 499. 

. Y.—Devaney v. Degnon-McLean 
Constr. Co., 178 N. Y. 620 mem, 70 
NE 1098 mem [aff 79 App. Div. 62, 
79 NYS 1050]. 

N. C.—Jones v. Southern R. Co., 
164 N. C. 392, 80 SE 408. 

Okl.—Rhome Mill Co. vy. Farmers’, 
ete:, Nat. Bank; 40" @kI, 131, 136) 2 
1095; Shuler v. Collins, 40 Okl. 126, 
136" B52: 

Pa.—Creachen v. Bromley 
Carpet Co., 214 Pa. 15, 63 A 195 

Tex.—Texas, etc., R. Co. v. Horne, 
43 Tex. Civ. A. 490, 95 SW 97. 

Va.—Columbia Amusement Co. v. 
Pine: Beach Iny. Corp,, 109, Va. 325; 
63 SE 1002, 16 AnnCas 1120. 

[a] Thus (1) it is insufficient to 
state that the. court’s charge was 
prejudicial to defendant’s rights and 
not based on the evidence (McKer- 
chey v. MclIlvenna, 161 Mich. 57, 125 
NW 765); (2) that the instructions 
were indefinite, uncertain, and not 
applicable to the evidence, it not be- 
ing stated how or in what respect 
any one of the instructions was in- 
definite, etc. (Pittsburgh, etc., R. Co. 
v. Lightheiser, 168 Ind. 438, 78 NE 
1033); (3) or that the court gave all 
the instructions asked by appellees, 
and refused all instructions asked by 
appellants, thereby presenting plain- 
tiff’s side of the case and not that of 
defendants (Kluse v. Sparks, 10 Ind. 
A. 444, 36 NE 914, 37 NE 1047). 

59. Hamilton v. Crowe, 175 Mo. 
634, 75 SW 389; Columbia Amusement 
Co. v. Pine Beach Iny. Corp., 109 Va. 
325, 68 SE 1002, 16 AnnCas 1120. And 
see cases in preceding note. 

60. Western Union Tel. Co, vy. Ben- 


Bros. 


1430 [38C.J.] 
structions, the refusal of which was assigned as 
error, were argued at length in appellant’s brief 
under the assignment addressed thereto, which argu- 
ment also related to two other charges involving 
practically the same legal principle, there was a 
sufficient msistence as to the two other charges to 
warrant the court in considering them.*! 

Sufficiency of evidence to support verdict or judg- 
ment. If it is objected that the evidence is insuffi-. 
cient to support the judgment or verdict the brief 
must point out wherein it is insufficient, otherwise 
the objection will not be considered.® 

If the form of the judgment is complained of, 
the objection will not be considered unless infor- 
mality is pointed out in the brief.** 

Granting or denying motion for new trial. A 
general objection that the court erred in granting or 
denying a motion for new trial presents no question 


for consideration. The brief must show reasons why 


the action of the court was erroneous.®* 
Constitutionality of statute. An attack on the 
constitutionality of a statute will not be considered 
on appeal, where appellant’s brief does not point out 
the section of the constitution which he claims is 
infringed,®° and state the reasons why he claims that 
the statute is unconstitutional.°* Where appellant 
assigns as error the unconstitutionality of a stat- 
ute, “and by suggestion, rather than discussion, urges 
in his brief that such statute works a deprivation 
of property without due process of law, the appel- 
late court will not seek for the infirmity in the 
statute.®* 
Miscellaneous. 
thetical questions assume evidence 


If it is urged that certain hypo- 


son, 159 Ala. 254, 48 S 712; Wel-|Co. v. Wiard, 59 

lington v. Reynolds, 177 Ind. 49,| 312. 

97 NE 155; Consolidated Stone Co. 66. 

ve. Summit, 1152) Indy, 297) 953) NE | Ry Coss 208 Mo. 

235. (where it was said: 
fa] Thus, (1) a mere assertion | tion 

that instructions refused were ap- 


plicable to the issues and necessary, 
and a citation on the proposition that [a] 
parties may demand specific instruc- 
tions applicable to the issues, do 
not specifically point out the errors. 
Sullivan v. Hoopengarner, 49 Ind. A. 


APPEAL AND ERROR 


Hartzler v. Metropolitan St. 
562, 117 SW 1124 


in the brief of the clauses of 
the Constitution alleged to be vio- 
lated is insufficient’’). 

A general assertion that an 
ordinance is in contravention of the 
state and federal constitutions does 
not raise the question of its consti- 
tutionality. Standard Oil Co. v. Dan- 


brief must point out wherein this assumption con- 
sists,°8 and the reviewing court will not examine a 
question raised by a motion for judgment upon an- 
swers to interrogatories, unless it is shown in the 
brief why the motion should have been sustained.®® 
A general statement that the judgment is exces- 
sive,”° that the court erred in refusing leave to file 
a plea in bar,’? or that the conclusions of law are 
not supported by the findmgs, has been held to 
be insufficient." 

Separate statement of points or propositions and 
arguments. If a statute or rule of court requires a 
separate statement of the propositions or points ‘‘to- 
gether with the authorities relied on in support of 
them,’’ this provision must be complied with,7* 
otherwise errors are waived.”* It is also essential 
that a rule requiring that the points -shall be 
stated separate from the argument or discussion 
of authorities shall be at least substantially com- 
plied with,’® or it cannot be considered.7* This, 
however, will be sufficient. Some latitude must be 
permitted under a rule of this character."" It has 
been held, however, that where both the spirit and 


letter of ‘the rule are violated, the judgment will 


be affirmed.*§ 

Setting out motion for new trial. In those states 
in which it is necessary that errors occurring dur- 
ing the progress of the trial shall be made a basis 
of a motion for new trial as a prerequisite to the 
consideration of such errors on appeal, the brief 
must- set out the motion for new trial or the sub- 
stance thereof and show that the errors for which 
a reversal is asked were made grounds of the mo- 


not proved, the | tion for new trial and overruled;’® and it has been 
Nebr. 451, 81 


NW | 557, 66 NE 750; Gregg v. Gregg, 87 
Ind. A. 210, 75 NE 674 

[a] There is a sufficient compli- 
ance with Supreme Court Rule No. 15, 
where the alleged errors are intelli- 
gently set out in appellant’s brief in 
numerical order with the authorities 
supporting each proposition. Mugan 
v. Wheeler, 241 Mo. 376, 145 SW 462; 
To same effect Brown v. Chaney, 256 
Mo. 219, 165 SW 335. 

74. Kaufman vy. Alexander, 180 
Ind. 670, 103 NE 481; Sharp v. Quin- 


“A mere recita- 


[§ 1592 


54, 96 NE 620. (2) And a statement | ville, 199 Ill. 50, 64 NE 1110 [aff 101| cy, ete, R. Co., 189 Mo. A. 525, 123 
that certain numbered instructions] Ill. A. 65]. SIWAOO Tae 

were improperly given and certain 67. Anderson vy. Henderson, 167 75. Sullivan v. Holbrook, 211 Mo. 
refused instructions should have] Mich. 425, 133 NW _ 14. 99, 109 SW 668; Royle Min. Co. v. 
been given, and that counsels are en- 68. Xenia Real Est. Co. v. Drook,| New York Fidelity, etce., Co., 161 Mo, 
tirely unable to discover why such | 140 Ind. 259, 39 NE 870. A. 185, 142 SW 438. 

instructions were not entirely proper, 69. Cooper v. Robertson, 87 Ind. 76. Sharp v. Quincy, ete. R. Co, 
is not sufficient. Chicago, etc., 222. See also Cleveland, ete., R. Co. | 139 -Mo. A. 525, 123 SW 507. 


Co. v. American Strawboard Co., 190 
26S OO ANE Ol S . Pathe Oils Cll ea 


635]. 

61. oroey v. Curts, 180 Ala. 445, 
61 S 

62. Weller v. Platt, 33 S. D. 509, 
146 NW 705; Duprel v. Collins, 33 
Ss. D. 365, 146 NW _ 593; Hdge- 
mont Impr. Gor Ve Ni Ss Lubbs) 
Sheepi:Co:, 2258S. “De, 1425 115. NW 
1130. 


[a] A general statement that the 
verdict was contrary to the evidence 
and against the weight of the evi- 
dence is not sufficient. Providence 
Gold Min. Co. v. Marks, 7 Ariz. 74, 
60 P 938. 

638. Hopkins v. O’Gara Coal Co., 
140 Ill. A. 282. 

64. Ariz.—kKinney v. Neis, 14 Ariz. 


Silsae cue boone. 

Cal. Douglas v. Fulda, 54 Cal. 

Tll.—Chicago v. Spoor, 91 Tll._A. 
472 [rev on other grounds in 190 Ill. 
340, 60 NE 540]. 

Ind.—Husak Vv. Clifford) 179) stud. 
173, 100 NE 466. 

Wis.—Coolidge  v. 126 
Wis. 244, 105 NW 568. 


65. Armstrong v. Bates, 94 Nebr. 
462, 143 NW 477; Farmers’, etc., Ins. 


Hallauer, 


v. Bowen, 179 Ind. 142, 100 NE 465 
(holding ‘that where a brief merely 
repeats an assignment of error in 
the overruling of a motion for judg- 
ment on the answers to interrogato- 
ries, notwithstanding the verdict, but 
points out no conflict between them, a 
determination of such question is not 
required). 

[a] Motion to require more certain 
answers to interrogatories.—Under 
Supr. Ct. Rule No. 22 cl 5, 55 NE v, 
requiring a concise statement of the 
record as to alleged error, a brief 
containing only the bare assertion of 
error in overruling defendant’s mo- 
tion to require more certain answers 
to interrogatories presented no ques- 
tion. Cleveland, ete., R. Co. v. Bow- 
en, 179 Ind. 142, 100 NE 465. 

70. Chicago R. Co. v. Spoor, 91 
Tll. A. 472 [rev on other grounds in 
190 Tll. 340, 60 NE 540]; McIntyre 
v. Cunningham, 86 Nebr. 383, 125 NW 
598; Ferguson vy. Ragon, 15 Okl. 281, 


Sie wash 
71. Pratt v. Allen, 95 Ind. 404. 
72. Collins v. McDuffie, 89 Ind. 


562; Huber Mfg. Co. v. Blessing, 51 
Ind. A. 89, 99 NE 132; Hartzell. v. 
Hartzell, 37 Ind. A. 481, 76 NE 439. 

73. Given v. State, 160 Ind. 552, 


77. Wallace v. Libby, 231 Mo. 341, 
132 SW 665. 
eet] Compliance held sufficient.— 


eos ee ee A) or ae 


ee er 


. 


Appellant’s brief, after the state-_ 


ment, contained the following: ‘“Ap- 
pellant urges as grounds for rever- 
sal, and presents to this court, the 
following: Points and Authorities,” 
under which the points relied on for 
reversal with authorities underneath 
were printed in black type, and then 
after this, under the heading “Ap- 
pellant’s Argument,” was printed the 
argument in support of the questions 
raised, and it concluded with the con- 
tention that because of the errors 
pointed out the judgment should be 
reversed. It was held that the brief 
sufficiently separated the points re- 
lied on from the argument or discus- 
sion of. authorities, as required by 
Ct. of A. Rule No. 18° (156 Mo. A. 
xvi, 122 SW vii). Royle Min. Co. v. 
New York Fidelity, etce., Co., 161 Mo. 
A. 185, 142 SW 4388. 

78. Sullivan v. Holbrook, 211 Mo. 
99, 109 SW 668. 

79. Keller v. Sawyer, 104 Ark. 375, 


149 SW 334; Reeves v. Hot Springs,. 


103 Ark. 430, 147 SW 445; Files v. 
Tebbs, 101 Ark. 207, 142 SW 159; 
Bennett v. Root Furniture Co., 176 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


\ 
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held that on noncompliance with this requirement 
a judgment will be affirmed.?® The rule has been 
applied in respect to alleged error in the giving or 
refusing of instructions ®! or the overruling of de- 
murrers,®? and to questions relating to the ad- 
mission ®° or sufficiency of evidence,** the excessive- 
ness of damages awarded,®* or the correctness of the 
action of the court in sustaining a motion to strike 
out certain portions of depositions.6® However, 
where the excessiveness of plaintiff’s verdict was 
one of the grounds of the motion for new trial and 
the brief assigns the overruling of the motion as 
error, defendant will be permitted on appeal to 
raise the question of excessiveness.8’ And the fact 
that an assignment of error to the overruling of a 
motion for new trial is indefinite will not preclude 
the consideration of claims of error distinctly 
pointed out in the brief and relating to rulings of 
the court during the progress of the trial in a ju- 
risdiction in which such rulings may be reviewed 
without a motion for new trial.** 

Identification of points with assignments of er- 
ror. While it is good practice and a matter of con- 
venience to the court and counsel to identify the 
points argued with assignments of error, it.is not 
necessary to do so, in the absence of a rule of court 
requiring this to be done.®® 

[§ 1593] 6. Citation of Authorities. As far as 
possible, the reasons assigned should be supported 


Ind. 606, 96 NE 708; 
Brewing Co. v. Kessler, 


Thieme, etc.,| nel v. 


47 Ind. A. 


Shirley, 
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131 Ind. 362, 31 NH 
64; Robbins v. Magee, 96 Ind. 174; 
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by the citation of authorities °° or they will not be 
considered, unless it is clearly apparent that they 
are well taken,®+ and a brief which merely sets out 
propositions of law with authorities in support 
thereof, without showing the applicability of such 
propositions to the errors assigned, is insufficient.°? 
The points made and the authorities cited should 
not be mingled with the argument but should be 
separately stated.°* In presenting precedents coun- 
sel should make first choice from the highest court 
of his own state,°* and while the citations of for- 
eign publications of state decisions are not objec- 


’ tionable, a citation of the state reports should be 


given whenever practicable.°> By the provisions 
of the rules'of court of some states the names of 
the parties for any case cited should be given,°® 
and it has been said that in any event the citation 
of adjudicated cases by the number and page of 
the report merely, without giving the names of the 
parties, is not to be commended.®* The rule re- 
quiring citation of authorities is not violated merely 
because the authorities cited do not support the 
reasons assigned,®® and a sufficient excuse for not 
citing authorities is given where it is stated in the 
brief that counsel was unable to find any decisions 
bearing directly on the points presented. 

[§ 1594] 7. Urging Points Not Raised in Trial 
Court or Not Assigned as Error. A point not 
raised in the trial court* or not specified in the as- 


93. Turner v. Hartman, 49 Ind. A. 
224, 97 NE 19. 


284, 94 NE 338. Kaster v. Kaster, 93 Ind. 581; State 94. Blizzard v. Brown, 152 Wis. 
80. Reeves v. Hot Springs, 103] v.. Rainford, (A.) 105 NE 57; Smith|160, 189 NW 737. 

Ark. 4380, 147 SW 445. ~ v. Finney, (A.) 104 NE 887; Logans- 95. Peo. v. Jamieson, 124 Mich. 
81. Thieme, etc., Brewing Co. v.| port v. Newby, 49 Ind. A. 674, 98 NE | 164, 82 NW 835; Webber v. Hayes, 


Kessler, 47 Ind. A. 284, 94 NE 338. 
[a] Substantial compliance suffi- 
‘cient.—Instructions were review- 
able where they were contained in 
appellant’s brief and attached to 
them was a statement that they were 
given, excepted to, and assigned as 
one of the grounds for a new trial, 
with a proper reference to the rec- 
ord, although the motion for a new 
trial was not contained in the brief. 


Evansville v. Pifer, 53 Ind. A. 646, 
100 NE 110. 

82. Scott Ae Fremont, 54 Ind. A. 
369, 102 NE 974. 

83. Davis v. Bryant, 52 Ind. A. 
343, 100 NE 1062. 

84. Davis v. Bryant, 52 Ind. A. 
343, 100 NE 1062; Evansville v. Pifer, 


51 Ind. A. 646, 100 NE 110; Laatsch 
v. Andree, 51 Ind. A. 242, 99 NE 451. 

5. Evansville v. Pifer, 51 Ind. A. 
646, 100 NE 110. : 

86. Bennett v. Root Furniture Co., 
176 Ind. 606, 96 NE 708. 

87. Williams v. Spokane Falls, 
etc., R. Co., 42 Wash. 597, 84 P 1129 
[reh den 44 Wash. 363, 87 P 491]. 

88. Rowe v. Northport Smelting, 
etc., Co., 35 Wash. 101, 76 P 529. 

89. Sweeney vy. Hewett, (S. D.) 
148 NW 503. : 

90. U. S.—Northwestern Steam 
Boiler, etc., Co. v. Great Lakes Engi- 


’- neering Works, 181 Fed. 38, 104 CCA 
152 


Cal.—Gray v. Walker, 157 Cal. 381, 
108 P 278; Gavin v. Gavin, 92 Cal. 
One Sig aD Oi. ; 

Colo.—Silver Mountain Mine Co. v. 
Anderson, 41 Colo. 123, 92 P 226; 
Clark v. Kraig, 21 Colo. A. 196, 120 P 
1044. 

Fla.—Porter v. Parslow, 39 Fla. 50, 
21S 574. 

Tll.— Kelly v. Fahrney, 239 Ill. 317, 
87 NE 1112: Hart v. Schultz, 182 Ill. 
A. 388; Charles Mulvey. Mfg. Co. v. 
McKinney, Ad ee Ab 14 Kerry, 
Smiley, 77 Ill. A. ; 

Tide pel vi Ohiow Oil "Cos Ai6 
Ind. 4, 95 NE 225, AnnCas1913E 836: 
Peele v. Provident Fund Soc., 147 
Ind. 548, 44 NE 661, 46 NE 990; Bon- 


4; Wellington v. Reynolds, 177 Ind. 
49, 97 NE 155; Cal Hirsch, etc., Iron, 
ete., Co. v. Peru Steel Casting Co., 
50 Ind. A. 59, 96 NE 807; Henderson 
v. McGruder, (A.) 94 NE 580; Citi- 
ZeNnS St. wit. CO: ve Jenion 1 rustCo:, 

19 Ind. A. 402, 49 NE 359. 
Ind. T.—McAlester Coal, ete., Co. 
179, 69 SW 


NO Saas gh 4 Inds ay 
Ilowa.—Goulding v. Shonquist, 159 
Iowa 647, 141 NW 24 (where it 
was said that counsel who refrains 
from citation of authorities on the 
presumption that this court is fa- 
miliar with its own decisions, of 
which there are about twenty thou- 
sand, does not perform his full duty 
in aiding the court in answering the 


questions raised); State v. Farlee, 74} 


Iowa 451, 38 NW 155. 

Kan.—-Patterson v. Patterson, 3 
Kan. A. 342; 45 P 129. 

Mich.—Hoffman vy. Pack, 114 Mich. 
1, 71 NW 1095. 

Mo.—Peak v. Taubman, 251 Mo. 
390, 158 SW 656; Bauer v. School 
Dist. No. 127, 78 Mo. A. 442; Hatch v. 
Hanson, 46 Mo. A. 323. 

Mont.—Missoula Mercantile Co. v. 
O’Donnell, 24 Mont. 65, 60 P 594. 

Okl.—Hopley v. Benton, 38 Okl. 223, 
132 P 808; Brunson y. Emerson, 34 
Ok: 211, 124° P~ 979; Merguson: v. 
Daron Nat. Bank, 23 Okl. 37, 99 BP 
41. 

Tenn.—Thompson vy. Watson, 12 
Lea 390. ' 

Tex.—Gallagher vy. Goldfrank, 75 
Tex. 562, 12 SW 964. 


Utah.—Nephi First Nat. Bank v. 
Brown, 20 Utah 85, 57 P 877. 
Wash.—Paine v. Seattle, 70 Wash. 


294, 126 P 628, 127 P 580. 

91. Francis v. Eufaula First Nat. 
Bank, 40 Okl. 267, 138 P 140; Title 
Guaranty, etc., Co. v. Slinker, 35 Okl. 
153, 128 P 698; Title Guaranty, etc., 
ces y. Slinker, 35 Okl. 128, 128 P 

92. Missoula Mercantile Co. v, 
O’Donnell, 24 Mont. 65, 60 P 594, 
991; Haugh v. Tacoma, 12 Wash. 386, 
Stee Aho; ceoeeno Te 


117 Mich. 256, 75 NW 622. 


96. Sullivan v. Holbrook, 211 Mo. 
99, 109 SW 668. And see Clark v. 
Kraig, 21 Colo. A. 196, 120 P 1044 


(holding that appellant in his brief 
as required by Supr. Ct. Rule No. 20 
[80 P ix], adopted by the court of ap- 
peals, must give the title of the 
cases he relies on and the state or 
official reports where they may be 
found); Dalton v. Redemeyer, 154 Mo. 
A. 190, 133 SW 133 (holding that a 
citation to various pages and para- 
graphs of a digest named is in viola- 
tion of a rule of court requiring the 
counsel to give the number of the 
volume and the page where a de- 
cision cited will be found). 

97. Schulte v. Kelly, 124 Mich. 330, 
83 NW 405. 

98. Fishback v. Bramel, 6 Wyo. 
293, 44 P 840. 

99. Wilson v. National Fowler 
Bank, 47 Ind. A. 689, 95 NE 269. 

1. Ark.—Groves v. Keene, 105 Ark. 
40, 150 SW 575. 

y.— Louisville, ete, R. Co. v. 
Allen, 152 Ky. 837, 154 SW 371. 

Mo.—Nall v. Wabash, etc., R. Co., 
97 Mo. 68, 10 SW 610. 

Pa.—De Cou Bros. Co. 
lander, 39 Pa. Super. 243. 

Tex.—Ford Motor Co. v. Freeman, 
(Civ. A.) 168 SW 80; Saenz v. 
Mumme, (Civ. A.) 85 SW 59; Turner 
vw. Houston, 21 Tex: Civ. A. 214, 51 


v. Eng- 


SW 642. 
See also Trouilly’s Succe., 52 La. 
Ann. 276, 26 S 851 (holding that 


where a document purporting to be 
an answer to an appeal, and a brief 
filed in support thereof, do not deal 
with matters acted upon by the court 
a qua, but undertake to inject into 
the case new issues of fact which 
cannot be met in the supreme court 
by the appellants and which such 
court cannot deal with either as 
original matter or as matter in- 
cluded in the pending appeal, such 
document and brief may be ordered 
withdrawn from the files). 

{a] Iustration.—Where an ob- 
jection to a paragraph of the court’s 
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signment of errors? will not be considered even 
though it is discussed in the brief, and it has also 
been held that arguments in the brief of counsel, 
based on parts of the bill of exceptions which have 
been officially stricken out, will be disregarded,’ and 
that statements of facts in appellant’s brief, al- 
though probably true, cannot be considered if they 
do not appear to have been given in evidence.* 

[§ 1595] 8. Disrespectful or Abusive Language. 
‘*A brief in no ease can be used as a vehicle for 
the conveyance of hatred, contempt, insult, disre- 
spect or professional discourtesy of any nature for 


the court of review, trial judge, or opposing coun- - 


sel. Invectives are not argument, and have no 
place in legal discussion, but tend only to produce 
prejudice and discord.’’® 

Directed against trial court. The practice of in- 
serting in briefs language which tends to bring ridi- 
cule on the trial judge, or which impugns his mo- 
tives and conduct, is considered a very reprehensible 
one and deserving of the strongest censure,’ and 
statements objectionable in this regard will not be 
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In a number 
of cases the reviewing court has seemed to consider 
it sufficient to reprimand counsel and sound a note of 
warning against any further repetition of his mis- 


measure on the degree of the offense. 


conduct. In other cases objectionable matter has 
been ordered to be stricken from the briefs.9 And in 
other cases the court, on motion of counsel or on its 
own motion, has ordered the objectionable briefs to 
be stricken from the files.t° There appears, however, 
to be some diversity of opinion as to what should 
be done when the briefs are ordered stricken from 
the files. Im one case the court decided the case 
upon the record and the petition in error.‘! In 
another the name of the offending attorney was 
stricken from the record as counsel, but a specified 
time was allowed his client to procure other counsel 
and file new briefs, the view being taken that he 
should not unduly suffer on account of the wicked- 
ness and malice of counsel.'? In others counsel were 
directed to file another brief within a certain time, in 
default of which the appeal would be dismissed,'% 
and in one ease the case was treated as if no 


‘ 


considered. 


charge was not shown by the briefs 
to have been made in the trial court 
and overruled and a bill of exceptions 
reserved, the court of civil appeals 
will not search the record but will 
assume that none was taken and that 
the objection was waived. Ford Mo- 
tor Co. v. Freeman, (Tex. Civ. A.) 168 
Sw 80. 

& Pla—Atlantic Coast Line R. 
GColliv.n whitney, 65 Klan i72,, 61S) £79: 

Kan.—Bennett v. National Supply 
Co., 80 Kan. 437, 102 P 511. 

La.—Lacey v.-St. Bernard Parish 
Police Jury, 28 La. Ann. 455. 

Mont.—Toole v. Weirick, 39 Mont. 
359, 102 P 590, 183 AmSR 576. 

Tex.—Ostrom v. Arnold, (Civ. A.) 
58 SW 630; Cassetty Oil Co. v. Dis- 
borough, (Civ. A.) 338 SW 1004. 

See also Vider v. O’Brien, 62 Fed. 
326, 10 CCA 385 (where it was held 
that each. specification of the brief 
should conform substantially to the 
particular assignment of error on 
which it was based). 

3. Clayton v. May, 68 Ga. 27. 

* 4 State v. Muir, 136 Mo. A. 118, 
117 SW 620. 

5. Pittsburgh, etce., R. Co. v. Mun- 
cie, ete., Tract. Co., 166 Ind. 466, 468, 
77 NE 941, 9 AnnCas 165. 

6. See cases in following notes. 

7, Anderson v. Cook, 25 Mont. 330, 
640) 873; 65 Pats: 

Sa) Contreyawe Stark, 13) wll dos 
Smith v. Bingman, 3 Ill. A. 65; Sax v. 
Drake, 69 Iowa 760, 28 NW. 423; 
Paine v. Frost, 67 Iowa 282, 25 NW 
243; Brownell v. McCormick, 7 Mont. 
12, 14 P 651; Lau v. W. B. Grimes 
Dry Goods Co., 38 Nebr. 215, 56 NW 
954; Flannagan y. Elton, 34 Nebr. 
355, 51 NW 967. And see Colorado 
ReCon vo Davisn op Colo: 148, 783 ak 
777 (where it was said that the brief, 
although objectionable, was not ob- 
jectionable to such a degree as would 
justify the court in striking it from 
the files). 5 

9. Rosenberg v. Stern, 77 Ill. A. 
248: Cassidy v. Palo Alto County, 58 
125, 12 NW _ 231; Matthews’ 
App., 104 Pa. 444 (in this last case, 
counsel, in speaking of the action of 
the court, said: “Such a course of 
reasoning is contrary to common 
sense. ; It is kin to the utter- 
ines lof ja, crank-) os see RarAs GULUTE: 
which more closely resembles the 
utterings of a ‘crank’ than it does the 
reasoning of a _ chancellor.” This 
matter was stricken out and argu- 
ment was held by consent of oppo- 
site counsel). And see Christensen v. 
Floriston Pulp, ete., Co., 29 Nev. 552, 
92 P 210 (holding that, where coun- 
sel filed a brief containing unwar- 
ranted reflections upon the trial 


The penalty therefor depends in a 


judge, he would be compelled to ex- 
punge the objectionable matter and 
be barred from appearance in the 
case until he did so). 

10. U. S.—Smith v. 140 
Fed.712, 72 CCA 92: 

Cal.—San Diego Water Co. v. San 
Diego, 117 Cal. 556, 49 P 582. 

Colo.—Diamond Tunnel Gold, etc., 
Ae v. Faulkner, 17 Colo. 9, 28 

472. 

Ill.—Scroggin v. Brown, 14 Ill. A. 


338. 

Ind.—Shirk v. Haupp, 167 Ind. 509, 
78 NE 242, 79 NE 490; Pittsburgh, 
etc., R. Co. v. Muncie, etc., Tract. Co., 
166 Ind. 466, 77 NE 941, 9 AnnCas 
165 and note. 

Kan.—Stager v. Harrington, 27 
eee 414; Scott v. Brown, (A.) 63 P 
ol, 

Nebr.—Fred Krug Brewing Co. v. 
Healey, 71 Nebr. 662, 99 NW 489, 101 
NW 329; State v. Kennedy, 60 Nebr. 
300, 838 NW 87; Ganzer v. Schiffbauer, 
40 Nebr. 633, 59 NW 98. 

N. Y.—Schleissner vy. Schleissner, 72 
App. Div. 492, 76 NYS 577; Mann v. 
Hefter, 128 NYS 663, 664 (where it 
was said: “Every brief in which a 
disappointed attorney vents his ill 
humor by personal criticism of the 
justice from whose decision he ap- 
peals should be summarily stricken 
from the files of this court’’). 

Okl.—Long Bell Lumber Co. vy. 
Newell, 19 Okl. 590, 91 P 696. 

Utah.—Nephi Irr. Co. v. Vickers, 20 
Utah 310, 58 P 836. 

Wash.—American Bonding Co. v. 
Dufur, 49 Wash. 632, 96 P 160; Coats 
v. Seattle Electric Co., 37 Wash. 8, 
79 P 484; Sawdey v. Spokane Falls, 
ete:, BR. Co: 2% Wash. 536, 67 P L094: 

Wis.—Stoll v. Pearl, 122 Wis. 619, 
99 NW _ 906, 100 NW 1054; Eureka 
Steam Heating Co. v. Sloteman, 69 
Wis. 398, 34 NW 387. 

[a] Language held to warrant 
striking of brief from  files.—(1) 
Where the trial court, on motion, dis- 
charges the jury, and directs judg- 
ment, a brief stating that the action 
of the court was an uncommon ex- 
ample of judicial ignorance and ex- 
trajudicial assumption of power and 
usurpation of the functions of the 
jury will be stricken from the court 
files. Sawdey v. Spokane Falls, etce., 
R. Co. 210 Washsnoe 6,901) Es L094. G25) 
Where appellant’s attorney, after af- 
firmance, filed a motion for rehear- 
ing, on which he submitted a printed 
argument of fifty-one pages, much of 
which was a reiteration of what had 
been previously considered, and a 


Simpson, 


| to a discussion of supposed wrongs 
inflicted on the attorney or his cli- 


brief at all had been filed and the appeal was dis- 


ents in other cases, which he admit- 
ted had no bearing on the point in 
controversy. ‘Stoll v. Pearl, 122 Wis. 
619, 99 NW 906, 100 NW 1054755 @) 
On a motion for rehearing, a brief 
which states that one of the conten- 
tions on the former hearing was dis- 
posed of “cavalierly”’; that a certain 
proposition in the opinion “almost 
defies comment’; that “such a deci- 
sion violates every instinct of jus- 
tice, disregards the fundamental 
maxims of equity, rewards conduct 
which the law abominates and ab- 
hors, and from which all moral sense 
recoils,” and questions whether one 


.of the conclusions of the court is not 


“a mere quibble—a juggling of 
words,’ is so disrespectful to the 
court as to justify striking it from 


the files, under Supr. Ct. Rule No. 50. . 


Lynch v. Ryan, 132 Wis. 271, 111 NW 
TOT, 112) NW 2427. 


{[b] Disavowing objectionable lan- 
guage.—In Friedlander v. Sumner 
Gold, ete, Min. Co.," Ghia ial Geet 


was held that disrespectful language 
to the court was a sufficient ground 
for striking the brief from the files, 
but it afterward appearing to the 
satisfaction of the court that the ob- 
jectionable language in the brief was 
marked for erasure, but inadvertent- 
ly printed, and counsel having dis- 
avowed the objectionable language 
and communicated such disavowal to 
the trial court, the reviewing court 
permitted the brief to remain on 


e). 

[c] Pointing out specific objec- 
tionable language.—It has been held 
that a motion to strike out a brief 
for grossly improper language to- 
ward the trial judge should be denied, 
where the moving party’s brief does 
not point out the objectionable lan- 
guage. Littlejohn v. Miller, 5 Wash. 
399, 31 P 758. 

[d] Where the alleged scandalous 
character of the language does not 
clearly appear, the brief will not be 
stricken from the files. Duncan v. 
gece mee Co., 120 Cal. 402, 52° P 
652. 

11. 
414. 

12. Kelley v. Boettcher, 


Stager v. Harrington, 27 Kan. 


82 Fed. 
094, 27 COATT. 

13. Sears v. Starbird, 75 Cal. 91, 
16 P 531, 7 AmSR 123; Secroggin v. 
Brown, W4e Tl eA ssss See also 
Schleissner v. Schleissner, 72 App. 
Div. 492, 76 NYS 577 (where it was 
held that, where counsel in his brief 
spoke of the trial judge as the “ar- 
rogant trial justice,’ the brief was 


large part of the brief was devoted | scandalous, and would be returned to 


counsel, with permission to file an- 
other, omitting the objectionable 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


~ 
? 


- termined the case on the merits.1® 


bd 
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missed.‘ So, in some cases where the objectionable 
statements were made in a brief on motion for re- 
hearing, the court on ordering the briefs stricken 
from the files overruled the motion for rehearing.'® 
In one case, however, the court said that the lan- 
guage was sufficient to authorize the court to order 
the briefs stricken from the files and to dismiss the 
appeal; but, nevertheless, the court seem to have de- 
It has been held 
that serious criticisms of the trial judge by a party 
claiming to have been wronged by the attitude and 
language of the judge will not be stricken from the 
files as wanting in respect to him, because if the 
party has in fact been wronged he has a right to 
have the matter investigated.’ 

Directed against counsel, parties, or Witnesses. 
It is also considered highly reprehensible to attack 
the character of counsel or parties,’® at least un- 
less the statements are supported by the record.’® 
Such conduct, it is said, does no good to clients, 
and merits severe censure and keen rebuke.?? And 
while it has been said that except in extreme cases 
a brief will not be stricken from the files on the 
ground that it contains scandalous or abusive mat- 
ter,24 this course has been pursued in some in- 
stances,22 and in others matter objectionable in this 
respect was stricken out on motion.?* So, it was 
held that, where respondent’s brief contained sev- 
eral pages devoted to a tirade against a number 
of witnesses who testified for appellant, the matter 
contained in such pages having no connection with 
the ease, a motion to strike the brief from the 
file with time to respondent to file a proper brief 
would be granted.*4 

Directed against codrdinate branch of govern- 
ment. While an attorney may properly attack in 
his brief in a court, in suitable terms, any particu- 
lar action of the land department believed to be 
prejudicial to his case, general denunciation of 
the department is outside the limits of proper dis- 
matter); Coats v. Seattle Electric Co., 
87 Wash. 8, 79 P 484 (where counsel 


was allowed thirty days in which to 
file a proper brief, nothing being said 


ed. 792], White, 


in error 
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237 U. S. 531, 546 [foll Green v. El- 
bert, 137 U. S. 615, 11 SCt 188, 34 L. 


printed argument for the defendant 
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cussion, and will be stricken out by the court as 
disrespectful to a coordinate branch of the govern- 
ment.?° 

[§ 1596] 9. Number of Briefs Filed. Ordinarily, 
where a number of cases have been consolidated, 
but one brief and argument and one reply brief 
should be filed on behalf of all those appealing.?¢ 
And where one party is represented by several coun- 
sel, each counsel has a right to present his view 
of the case, but by conference and consultation 
among themselves one brief and argument should 
represent the respective theories of each counsel 
and be incorporated in a single brief and argument. 
Any other practice would in many eases require 
tle reading and consideration of a large number of 
briefs and arguments limited only by the number of 
attorneys who happen to be employed in the ease.27 
It has similarly been held that, where more than 
one counsel appears on the same side of an ap- 
peal, they must unite in the brief, although they 
represent different parties. It is not permissible 
for each individual party to file a separate brief, 
but all on the same side of the controversy must 
unite in one brief.?8 

[§ 1597] 10. Signature. Where the rules of 
court require a brief to be signed, an appeal will 
be dismissed if the brief is not signed by either 
the party taking the appeal or by his counsel.?® 
However, the rules are sufficiently complied with 
where the attorney causes his name to be printed 
at the foot of his brief and makes that his sig- 
nature, the purpose of the rule being merely to 
enable the court to know what attorney prepared 
and filed the same.8° And where the argument of 
appellants’ counsel is bound with the required parts 
of their brief, and counsel sign the whole docu- 
ment at the close of the argument, the brief is 
sufficiently authenticated to meet the requirements 


of the rules of the supreme court, without an ad- 


ditional signature of counsel at the conclusion of 


contrary to the court’s findings, with- 
out reference to the record to sub- 
stantiate them, and making disre- 
spectful attacks en opposite counsel 


J% ‘saidt. > Sthe' 


as to what action would be taken by 
the court in case of noncompliance 
by counsel). 

14. Long-Bell Lumber Co. v. New- 
oO OKIe 590, 91° P 697. 

15. Shirk v. Haupp, 167 Ind. 509, 
78 NE 242, 79 NE 490; Stoll v. Pearl, 
122 Wis. 619, 99 NW 906, 100 NW 
1054. ‘ 

16. Tomlinson v. Terr., 7 N. M. 
HOS sole 950. ‘ 

7. -A2inser ee Sanitary 
Dict vo Lully AL 9. 

18. U. S—Green v. Elbert, 137 U. 
Seis) LleSCt1gs, 84 I. ed. 792. 

Ark.—Dunbar v. Bell, 90 Ark. 316, 
119 SW 670. 

Colo.—Peo. v. Parks, 26 Colo. 322, 
57 P 692. 

Ga.—Meinhard v. Folsom, 3 Ga. A. 
251, 59 SE 830 (where it was said in 
the syllabus by the. court: “The 
provisions of rules six and thirty- 
two of the rules of this court [57 
SE x, xiv] are applicable no less to 
written argument than to oral. Per- 
sonal remarks discourteous to oppos- 
ing counsel are strictly prohibited, 
and violations of this rule will not 


Chicago 


be permitted”). 

Mi —ineeiye ss Wiarty,, LoL, LllZAS 
495. 

Ind.—Pittsburgh, ete, R. Co. v. 
Muncie Tract. Co., 166 Ind. 466, 77 


NE 941, 9 AnnCas 165. ‘ 
A i ae ae v. Bundick, 
43. 
Mo.—Swails v. Caruthersville, 158 
Mo. A. 589, 138 SW 948. 
In Supreme Council R. A. v. Green, 


435 P. 


is so full of vituperative, 
unwarranted and impertinent expres- 
sions as to opposing counsel that we 
feel we cannot, having due regard to 
the respect we entertain for the pro- 
fession, permit the brief to pass un- 
rebuked or to remain wpon our files 
and thus preserve the evidence of the 
forgetfulnes by one of the members 
of this bar of his obvious duty. 
. . . Following the precedent es- 
tablished in Green v. Elbert, supra, 
which we hope we may not again 
have occasion to apply, the brief of 
the defendant in error is ordered to 
be stricken from the files.” 

19. Swails v. Caruthersville, 158 
Mo. 589, 138 SW 948. 

[a] What is not a violation of 
rule.—Where appellant’s brief refers 
to the action of the trial court as an 
uncommon example of judicial igno- 
rance, respondent’s brief will not be 
stricken out because it refers to such 
language as a coarse and brutal as- 
persion on the trial judge. Sawdy v. 
Spokane Falls, etc., R. Co., 27 Wash. 
536, 67 P 1094. 


20. Hays v. Walker, 90 #£Ind. 
105. 

21. Peo. v; Parks, 26 Colo. 322, 57 
P 692 


22. Green v. Elbert, 137 U. S. 615, 
11 SCt 188, 34 L. ed. 792 (where the 
brief was ordered stricken from the 
files, but the appeal was dismissed on 
a consideration of the merits of the 
case); Gates v. Parmly, 113 Wis. 
147, 87, NW 1096 (where a brief con- 
taining statements of alleged facts 


and abusing defendants, was stricken 


from the files). 

23. Dunbar v. Bell, 90 Ark. 316, 
119 SW 670; Taggart v. Bundick, 
(Kan.) 43 P 243 (where it was held 
that charges in a brief that counsel 
of the adverse party was guilty of 
tampering with the record would be 
expunged). 

24. Stern v. Daniel, 45 Wash. 611, 
88 P 1116. 

25. U. S. v. Peuschel, 116 Fed. 


649. 
26. Gillett v. Chicago Title, etc., 


Oe Gage COW S230 se 33 Fer See 
[a] A limitation of this rule 


is that, where one of the cases raises 
questions not covered by the briefs 
in the case with which it is consoli- 
dated, additional briefs should be 
filed. Foote v. Yarlott, 234 Ill. 560, 
85 NE 259. 

27. Thomas vy. Belleville First 
es Bank, 22213.) Duly (2614 Aloe NS 


28. Kelly v. Fahrney, 239 Ill. 317, 
87 NE 1112. 

29. McAlister v. Hastman, 92 Ga. 
448, 17 SE 675; Rogers v. Powell, 
(Tex. Civ. A.) 128 SW 670. 

[a] An agreement attached to 
brief of counsel for appellant, which 
does not even purport to be signed by 
anyone as counsel for appellee, can- 
not be considered. Green v. National 
Bidg., etc., Assoc., 64 SW 751, 23 
KyL 1091. 

30. National Masonic Acc. Assoc. 
v. Seed, 95 Ill. A. 43. 
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the statement of points and authorities. No useful 
purpose would be subserved by requiring an addi- 
tional signature at the end of such statement.®1 

[§ 1598] D. Reply Briefs. Points raised by ap- 
pellant or plaintiff in error in his reply brief, which 
were not presented in the opening brief, will 
not, as a general rule, be considered,®? especially 
where respondent had no opportunity to be heard 
on the points so raised.2* And amendments set- 
ting up questions in the reply brief which could 
not have been set up in the original brief are 
of course not permissible.** If new questions can 
be raised in the reply brief, good gause must be 
shown therefor and leave of court must be ob- 
tained.*> Nevertheless a wrong citation in appel- 
lant’s points on the appeal may, so as to save the 
question on the point, be corrected in the reply 
briefs when distinctly raised by the answer and 
distinctly made in the points, although the stat- 
ute erroneously cited, standing alone, “would leave 
the question in doubt.2® So also it has been held 
that the rule does not apply where a ground for 
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reversal not alleged in the original brief arises 
after it has been filed,*” and a point not raised in the 
original brief may be considered when made in 
the. reply brief in answer to respondent’s argu- 
ment.®*® And it has been held that, where on ap- 
peal an estate of a deceased person is sought to 
be protected, the court will consider a point raised 
by appellant’s counsel for the first time in his re- 
ply, after allowing appellee to be heard thereon, if 
it goes to the merits.°® If the original brief does 
not contain statements of so much of the record as 
presents errors or exceptions relied on, such omis- 
sions cannot be cured by supplying them in the re- 
ply brief.4° That a reply brief contains improper 


matter does not warrant affirmance of the judg-. 


ment or striking the main brief, relief being limited 
to striking the “reply brief or to making a cost al- 
lowance against it.44 An assertion in a reply brief 


‘that a deeree of distribution was neither introduced 


in evidence nor incorporated in the bill of excep- 
tions is insufficient either to compel or justify an 
examination of the original record, there being no 


[$§ 1597-1598 


31. Highlands v. Dallas, 165 Ind. 
710, 75 NE 824; Harmon v. Dallas, 
165 Ind. 710, 75 NE 824; Slocum v. 
Dallas, 165 Ind. 710, 75 NE 823; Low 
v. Dallas, 165 Ind. 392, 75 NE 822. 

32. Cal.—Hibernia Sav., etc., Soc. 
Vobarnnam, 6153) <Caltes5 718,096 Sb, 
126 AmSR 129; Vallejo, ete., 
v. Home Sav. Bank, 24 Cal. 
140 P 974; Bacigalupi v. 
Bldg., ete, Co. 14 Cal. A. 632, 
P 892; Murphy Vv. Stelling, Si Cals Ag 
702, 97 P 672 

Colo. — Neikirk v. Boulder Nat. 
Bank, '53 Colo, 350, 127-P 137; Isa- 
bella Gold Min. Co. v. Glenn, 37 Colo. 
16D 12; 86 2b) 349 [eit Cyey. 

Tll.—Waukegan v. Wetzel, 261 Ill. 
498, 104 NE 184; Pirola v. W. J. 
TRurnes Co. .208 lily 210)" 87 INE. 354 
[aff 142 Ill. A. 657]; Morton v. Pusey, 
237 -Tll., 26; -86 NE 601;-. Welsh ,\v. 
Shumway, 232 Ill. 54, 83 NE 549; 
Indiana Millers’ F. Ins. Co. v. Peo., 
170 Ill. 474, 49 NE 364; Schumacher 
v. Bell, 164 Ill. 181, 45 NE 428; Har- 
ris v. Shebek, 151 Tl. 287, 37 NE 
1015; Equitable Powder Mfg. Co. Vi 
Cleveland, ete. vie Co; 155. Tll. A. 
265 [aff 046 Ill. 582, 92 NH 979]; 
Chicago, ete., R. Co. v. Murowski, 78 


THMWAL AG6T fash 179 EL S66, ub 3 
NE 572]; Inter-State Bldg., etc., 
Assoc. v. Ayers, 71 Ill. A. 529 [aff 
177 Tll. 9, 52 NE 342]. 

Ind.—Fox v. Worm, (A.) 104 NE 
93; Albaugh v. Lynas, (A.) 90 NE 
908. 

Iowa.—Hutchinson v. Olberding, 


150 Iowa 604, 130 NW 1389; Fisher v. 
Bolton, 148 Iowa 651, 127 NW 979; 
Richardson v. Centerville, 137 Iowa 
253, 114 NW 1071; State Security 
Bank vy. Burns, 96 NW 909; Fink v. 
Des Moines, 115 Iowa 641, 643, 89 NW 
28 [cit Cyc]. 

Mich.—Cribbs v. Stiver, 147 NW 
587; Foster v. East Jordan Lumber 
Co., 141 Mich. 316, 104 NW 617; Peo. 
v. Cole, 139 Mich. 312, 102 NW 856; 
Michigan Sanitarium, ete., Assoc. v. 
Battle Creek, 138 Mich. 676, 101 NW 
855, 1592; South Arm Lumber Co. v. 
Silverthorne, 138 Mich. 465, 101 NW 
1132; Hart v. Doyle, 128 Mich. 257, 
87 NW 219; Anketell v. Hayward, 119 
Mich. 525, 78 NW 557. 

Mo.—Austin v. Bluff City Shoe Co., 
176 Mo. A. 546, 158 SW 709; Erd- 
mann v. United R. Co., (A.) 155 SW 
1081; Norvell v. Cooper, 155 Mo. A. 
445, 134 SW 1095. 

Va.—Newport News, etc. R., etc., 
Co, v. Bickford, 105 Va. 182, 52 SEH 
1011; Hawpe v. Bumgardner, 103 Va. 
91, 48 SE 554. 

Wash.—Peck y. Stanfield, 12 Wash. 
101, 40 P 635; Vestal v. Morris, 11 
Wash. 451, 39 P 960; Stickler v. Giles, 
9 Wash. 147, 87 P 298. Compare 


Young v. Borzone, 26 Wash. 4, 66 P 
135, 421 (holding that an appeal will 
not be dismissed because of a failure 
of appellant’s brief to state the find- 
ings of fact and conclusions of law 
requested by appellant as required by 
rule of court in all cases tried by 
the court where such findings and 
conclusions appear in appellant’s re- 
ply brief. In this case it was said 
that the rule is for the benefit of the 
court and that no injury can result to 
respondent from failure to comply 
with it). 

[a] The purpose of a reply brief 
is not to supply parts of the record 
required by Supr. Ct. Rule No. 22 (55 
NE vi) to be set out in the appel- 
lant’s original brief. Albaugh v. Ly- 
nas, 47 Ind. A. 30, 93 NE 678 [aff reh 
(A.) 90 NE 908]. 

[b] Applications of rule.—In ap- 
plying the foregoing principle it has 
been held that the following ques- 
tions cannot be raised for the first 
time.in the reply brief: (1) Improp- 
er remarks of respondent’s counsel to 
the jury (Erdmann v. United R. Co., 
(Mo. A.) 155 SW 1081); (2) rulings 
on instructions (Chicago, ete.,.R. Co, 
v. Lain, (Ind. A.) 72 NE 539 [rev 
reh on other grounds (A.) 79 NE 
547]); (3) constitutional questions 
(Morton v. Pusey, 237 Ill. 26, 86 N 
601); (4) irregularity of decree ap- 
pealed from (Neikirk v. Boulder Nat. 
Bank, 53 Colo, 350, 127 P 137); (5) 
variance between the description of 
land in a petition in a suit to deter- 
mine title to land, and in the tax 
bills, judgment, execution, and sher- 
iff’s deed under which the successful 
defendant claimed (Simmons y. Af- 
folter, 254 Mo. 163, 162 SW 168); 
(6) sufficiency of an application for 
mandamus (Malott v. State, 158 Ind. 
678, 64 NE 458). (7) So it has been 
held that an objection by appellee to 
the hearing of an appeal, because of 
a technical deficiency in the record as 
certified,- will not avail when raised 
for the first time in his reply. Ken- 
drick v. Eggleston, 56 Iowa 128, 8 
NW 786, 41 AmR 90. (8) It has also 
been held that, where defendant in a 
civil action for damages for seduc- 
tion did not contend in his opening 
argument on appeal as a part of his 
statement of facts that the nurse and 
doctor bills were a certain sum that 
the court erred in allowing damages 
for medical and nursing expenses 
when they were not claimed in the 
petition, he cannot make that conten- 
tion in his reply argument. Fisher v. 
Bolton, 
(9) And where appellant failed to in- 
corporate in his brief a condensed re- 
cital of the evidence in narrative 
form as required by the rules of the 


148 Iowa 651, 127 NW 979.. 


supreme court, so as to permit re- 


view thereof, such defect cannot be 
cured by incorporating the same in 
appellant’s reply brief, since appellee 
would have no right to- reply thereto 
except on obtaining permission. .Mac- 
beth-Evans Glass Co. v. Jones, 176 
Ind. 221, 95 NE 567. 

[e] ‘Waiver of requirements of 
rule.—(1) The action of the appellee 
in filing a brief without objection to 


the consideration of a point raised 


for the first time by appellant in his 
reply brief and citing authorities on 
that point does not constitute a waiv- 
er of objection to the consideration of 
the point ({sabella Gold Min. Co. v. 
Glen, 37 Colo. 165, 86 P 349); (2) 
and it was said in the case where 
this ruling was made that even if 
such action on the part of the ap- 
pellee amounted to a waiver the 
court, for its own protection, would 
not permit a departure from an es-= 
tablished practice except for good 
cause shown (Isabella Gold Min. Co. 
v. Glen, supra). 

[ad] An extension of the rule is 
that an appellant making a general 
objection in the brief cannot particu- 
larize the error in the reply brief, 
Cheney v. Cross, 181 Ill. 31, 54 NE 
564 [aff 80 Ill. A. 640]. 

33. Glasspoole v. Pacific Lumber 
Co., 22 Cal. A. 338,134 P 349. 

34. White, etc., River Levee Dist. 
No. 1 v. Delinquent Lands, (Ark.) 
150 SW 575 (questions not raised in 
the trial court). 

35. Kahn v. Wilson, 120 Cal. 643, 
53, P 24: Davis. v. Pursel, 55 Colo. 
287, 134 Pp 107; Mesa De Mayo Land, 
ete, Co. Vv. Hoyt, 24 Colo. A. 279, 133 

36. Raneroce v. San Diego, 120 Cal. 
4300 5 2p eed 

37. Standard Cement Co. v. Mi- 
nor, 42 Ind. A. 231, 84 NE 353 (hold- 
ing that, where, pending appéal from 
a judgment for plaintiff for the death 
of a servant, based on the Employ- 
ers Liability Act (Burns Annot. St. 
[1901] § 7083 subd 2), such section, 
in so far as it sustained plaintiff’s 
cause of action, was held unconstitu- 
tional in another case, appellant was 
entitled to urge such fact as ground 
for reversal in a supplemental brief, 
although no such question was urged 
in appellant’s original brief). 

38. Adams v. Thornton, 5 Cal. A 
455, 90 P 713. 

89. Pratt v. Elgin Baptist Soc., 
93 Ill. 475, 34 AmR 187. 

40. Lyons v. Souder, (ind. A.) 105. 
NE 511; Fox v. Worm, (Ind. A.) 104 
NE 93. 

41. Shannon v. Loeb, 65 Wash. 
640, 118 P 828. See also Ardolino v. 
Reinhardt, 128 App. Div. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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conflict between appellant’s abstract and respond- 
ent’s additional abstract, nor allegation in tHe for- 
mer that it embraced all the evidence.*? 

Additional, 
Ordinarily only such points as 
are made and relied on in the original briefs will 
be considered by the reviewing court in disposing 
supplemental, 


[§ 1599] E. 
Amended Briefs. 


Supplemental, 


of the case, and 
amended briefs setting up errors 


the original briefs cannot be filed without leave 
of court or consent of the opposite party.** 
rule applies with equal force to appellee and ap- 
The appellee is as much bound to. pre- 


pellant. 
sent in the first instance all the 


on by him as is the appellant, and his failure to 
do so operates in the same way against him.‘4 
The operation of the rule is not affected by a rule 
of court permitting the citation of additional au- 
thorities in support of any proposition stated in 


NYS 641 (holding that, where appel- 
jant’s attorneys omitted material 
points from their briefs and present- 
ed such points in reply briefs, re- 
spondent’s remedy was by applica- 
tion to have the reply briefs stricken 
from the files, and not by motion for 
leave to file a rejoinder brief). 

42. Redwater Land, ete. Co. 
Reed, 26 S. D. 466, 128 NW 702. 

43. U. S.—Detroit United R. Co. v. 
Nichols, 165 Fed. 289, 91 CCA 257. 
Ala.—Louisville, ete, R. Co. 
Holland, 173 Ala. 675, 55 S 1001. 
Ariz.—Arizona Power Co. v. Kel- 
Jam, 13 Ariz. 291, 114 SW 561; San- 


Vv. 


Vv. 


ane vy. Ainsa, 13° Ariz, 287, 114 P 
Ga.—Napier Vv. Burkett, 113 Ga. 


607, 38 SE 941. 

Tll.—McDaneld v. Logi, 143 Ill. 487, 
32 NE 423. 

Ind.—Modern Woodmen of America 
v..Craiger, 175 Ind. 30, 92 NE 113, 93 
NE 209; Indianapolis, etce., R. Co. v. 
Branson, 172 Ind. 383, 86 NE 834, 88 
NE 594, 19 AnnCas 925; Consumers’ 
Paper Co. v. Eyer, 160 Ind. 424, 66 
NE 994; Gates v. Baltimore, etc, R. 
Co., 154 Ind. 338, 56 NE 722; Western 
Union Tel. Co. v. Ferris, 103 Ind. 91, 
2 NE 240; American Car, etc., Co. v. 
Inzer, (A.) 86 NE 444 [rev on other 
grounds 172 Ind. 56, 87 NE 722]. 

Iowa.—Amundsen Vv. Standard 
Printing Co., 129 Iowa 200, 105 NW 
424. Compare Ek v. Phillips Fuel 
Co., 157 Iowa 433, 4387, 1838 NW 547 
(where it was said without discus- 
sion: “A question of appellate prac- 
tice is presented in appellee’s brief. 
The first complaint is that appel- 
lant’s brief fails to comply with the 
requirements of section 53 of the 
court rules. Since this objection was 
made appellant has filed an amended 
brief which fully meets the question 
thus raised, and we need give no 
further attention to this feature of 
the case’’). 

Mich.—Foster v. Hast Jordan Lum- 
ber Co., 141 Mich. 316, 104 NW _ 617; 
Black v. Dawson, 82 Mich. 485, 46 
NW 793. y ; 

Minn.—Greene v. Dwyer, 33 Minn. 
403, 23 NW 546; Matter of Besondy, 
32 Minn. 385, 20 NW 366, 50 AmR 
579. 

Mo.—St. Louis v. Annex Realty 
Co., 175 Mo. 63, 74 SW 961; Cross v. 
etc., R. Co., 141 Mo. 132, 
42 SW 675: Ridenour v. Wilcox Mines 


Co., 164 Mo. A. 576, 147 SW _ 852; 
Lucas v. Cella, 115 Mo. A. 395, 91 
Sw 996. 


Nebr.—State v. Omaha Nat. Bank, 
59 Nebr. 483, 81 NW 319. ? 

N: D.—Johns v. Ruff, 12 N. D. 74, 
95 NW 440. ; 

Tex.—Peck v. Morgan, (Civ. A.) 
156 SW 917; Stephens v. Turley, (Civ. 
A.) 181 SW 848 (where it was said: 
“Tnder the rules adopted for brief- 
ing cases, there is usually ample 
time for the preparation of briefs, so 
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the briefs.4® 


or 


additional, or 
not specified in 


The 


questions relied 


that the merits of the appeal may: be 
presented under one cover. The fil- 
ing of different briefs by different 
counsel employed at different times 
tends to hinder rather than aid the 
court in the rapid disposition of 
cases”); Sullivan vy. Fant, 51 Tex. 
Civ. A. 6, 110 SW 507; Neal v. Gal- 
veston; j\etc., (Ro Co.,437 'Tex. Civs Az 
235, 83 SW 402. 

Va.—Newport News, etc., R., etc., 
ee Bickford, 105 Va. 182, 52 SE 
sl : 

Wash.—Sligh v. Shelton Southwest- 
ern R. Co., 20 Wash. 16, 54 P 763. 


See also Adams, Petitioner, 165 
Mass. 497, 43 NE 682. 
[a] Applications of rule.—(1) 


Where assignments of error do not 
refer to that portion of the motion 
for a new trial in which the error is 
complained of as required by rule of 


‘court the omission cannot be supplied 


by a supplemental brief. Assign- 
ments of error are not open to amend- 
ment in the appellate court. If such 
procedure were tolerated amendments 
to cover disregard of the rules would 
cure every delinquency in briefing 
a case, and the appellee would be 
deprived of any benefit derived from 
such delinquency. Peck v. Morgan, 
(Bex: ive 2At L667 SW Sibie- iG). AL 
brief cannot be amended on the hear- 
ing so as to allow a proper arrange- 
ment of the assignments of error 
with the propositions under _ them. 
Neal v. Galveston, ete, R. Co., 37 
Tex. Civ. A. 235, 88 SW 402. (3) An 
argument on appeal called an an- 
swer to appellant’s reply will be 
stricken from the record on motion 
of appellant and the costs thereof 
will be taxed to appellee. Amund- 
senj.v: ,Standard Printing .Co.;. 129 
Iowa 200, 105 NW 424. 

{b] In Tllinois on appeal from the 
appellate court to the supreme court 
the briefs used in the appellate court 
may be filed without special leave 
for that purpose. Counsel may, if he 
chooses, file additional or supplemen- 


tal briefs. Devine v. Edwards, 100 
TNE, Les 

44. Underwood v. Sample, 70 Ind. 
446. 


45. Indianapolis, ete. R. Co. v. 
Branson, 172 Ind. 383, 86 NE 834, 88 
NE 594, 19 AnnCas 925; American 
Car; ete., Co. v. Inzer, (Ind. A.) 86 
NE 444 [rev on other grounds in 
172 Ind. 56, 87 NE 722]; Greene 
Gold-Silver Co. v. Silbert, (Tex. Civ. 
A.) 158 SW 803; Peck v. Morgan, 
(Tex. Civ. A.) 156 SW 917; Stubbs v. 
Marshall, 54 Tex. Civ. A. 526, 117 
SW 103. PS 

[a] Applying this principle (1) it 
was held that an amended brief un- 
dertaking to represent and rebrief 
various assignments of error was not 
such an amendment as is permitted 
by a rule providing that a brief may 
be amended by citation of additional 
authorities (Glover v. Houston Belt, 
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It is only in the instances specified 
that the brief can be amended ‘as of right.*® 
larly it has been held that the operation of the 
rule is not affected by a stipulation in the review- 
ing court permitting appellant to file a supplemen- 
tal brief citing additional points and authorities.47 
If amendments which may be made are prescribed 
by rule of court none other than those so prescribed 
can be permitted.*® 
tional or supplemental briefs raising new questions 
is not specially regulated by rule of court it is 
largely within the discretion of the court whether 
or not the filing of such briefs will be permitted.*® 
And where permission is given to amend or file 
supplemental briefs it is generally given on terms 
such as payment of costs®° or of a reasonable at- 
torney’s fee to the opposite party.®+ 
for leave to file briefs of the character under 
consideration must be 


Simi- 


If the matter of filing addi- 


Requests 


seasonably made,>? and 
etc, “R. (Co; Chex, ‘Civ, A.ei63 ‘Siw: 
1063), (2) and that a brief intended 
as an amendment to the original 
brief of appellant could not be con- 
sidered, where it was not merely a 
citation of additional authorities, 
but met appellee’s objection that the 
original briefs did not contain proper 
statements under the various propo- 


sitions (Greene Gold-Silver Co. v. 
Hane (Bex) | Civitas yt ss 25 Siw: 
46. Peck v. Peck, (Tex. Civ. A.) 


aien 257 [aff 99 Tex. 10, 87 SW 

47. Crane Co. v. Pacific Heat, etc., 
Co., 36 Wash. 95, 78 P 460. 

48. Greene Gold-Silver Co. v. Sil- 
bert, (Tex. Civ. A.) 158 SW 803. 

49. See Johns y. Ruff, 12 N. D. 74, 
95 NW 440 (holding that the supreme 
court may in its discretion refuse to 
permit amendments allowing assign- 
ments of error to be incorporated in 
the brief on terms). 

[a] Instances where supplemental 
or amended briefs permitted.—(1) 
Where, at the time the cause was 
briefed for the court of civil appeals, 
the act of April 4, 1913 (Acts 33a 
Leg. c 136), had been passed but not 
published or called to the attention 
of appellants’ counsel, an application 
to rebrief the cause to comply with 
such act would be allowed. Security 
Trust, etc., Co. v. Stuart, (Tex. Civ. 
A.) 163 SW 396. (2) Where appellee 
filed an amended abstract with his 
argument, and afterward the parties 
entered into an agreement as to the 
true state of the record, an addition- 
al argument by appellee, bearing upon 
the record as thus shown, will not be 
stricken from the files. Meka v,. 
Brown, 84 Iowa 711, 45 NW 1041, 50 
NW 46. (3) Where the brief of 
appellant is defective because it does 
not refer to the assignments of er-: 
ror in a motion for a new trial and 
the case will not be reached for hear- 
ing for several months, no injustice 
will be done appellee by permitting 
appellant to file a new brief. Guther- 
idge v. Gutheridge, (Tex. Civ. A.) 
159 SW 452. (4) The filing of an 
amended brief setting up a point not 
originally asserted will not be strick- 
en out where the amendment was 
filed before appellee’s argument was 
served, and no prejudice could have 


‘resulted by stating the point in a 


separate paper. Moore vy. Crandall, 
mae Iowa 25, 124 NW 812, 140 AmSR 

76. 

50. Balzer v. Waring, (Ind. A.) 92 
NE 739. 

51. McVay v. Bridgman, 17 S. D. 
424, 97 NW 20. 

52. Rownd v. State, 152 Ind. 39, 
51 NE 914, 52 NE 395; Sheker v. 
Machovec, (Iowa) 110 NW 1055 (hold- 
ing that a party to an action will 
not be allowed to file an amendment 
to his brief presenting arguments 
not theretofore argued by him on the 
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the briefs must be filed within the time specified 
if permission is granted’ to file them. If not filed 
seasonably the case will be determined upon the 
arguments made.°* If the adverse party desires 
to object to the filing of a supplemental brief the 
objection must be presented to and determined by 
the appellate court and not by the trial court. 
The appellate court must be its own judge as to 
whether any brief is necessary.°* It has been held 
that where a party at his own request is permitted 
to present his side of the case on the day before 
the final hearing, he cannot complain of lack of 
notice of a supplemental brief filed at the final 
hearing at which he was not present.®° 

[§ 1600] F. Who May File Briefs. The supreme 
court and the court of errors and appeals of New 
Jersey will not receive a brief presented by a mem- 
ber of the bar who has not as yet been licensed to 
practice as counselor-at-law,°® or who is not coun- 
sel of another state admitted pro hae vice;*? and, 
where such a brief has been presented the cause 
will stand as if, notwithstanding the stipulation 
to submit it upon briefs under the rule, plaintiff 
in error had entirely failed to comply with that 
stipulation.°8 And in Washington it has been held 
that an additional brief filed out of time and by 
an attorney not of record will be stricken from the 
files.5° 

[§ 1601] G. Service of Briefs. By appellant or 
plaintiff in error. Rules of court usually require 
copies of briefs of appellants or plaintiffs in error 
to be served on the opposite party.°° Where there 
are several attorneys timely service on one of them 
will be sufficient.* Depositing copies of briefs in 
the mail in sealed envelopes with postage pre- 
paid addressed to counsel for defendant in error 
at their proper address in ample time for the brief 
to reach counsel within the time prescribed by rule 
of court is a sufficient. service of the brief,°? and 
a brief coming to the court in the usual time and 
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manner will be presumed to have been submitted 
to the opposing counsel notwithstanding the state- 
ment of the latter to the contrary on a petition for 
rehearing.®* Failure to file a brief in time is ex- 
cused where it was inadvertently caused by a mis- 
calculation of the number of days allowed by ap- 
pellant’s attorney,®* or where it is shown that the 
delay was due to an accident in the printing of- 
fice.°> Objections for failure to serve a brief are 
waived where the cause is duly submitted on behalf 
of the opposite party.°® And where the parties 
stipulate that appellant shall have additional time 
in which to file his brief and fix a date therefor 
respondent thereby waives any right to move before 
that date to dismiss on the ground that a copy of 
the statement or transcript has not been served.** 

Effect of noncompliance with rule. In Georgia 
failure to serve counsel of the opposite party with 
a brief of counsel for plaintiff in error may sub+ 
ject counsel to a penalty, but is not ground for dis- 
missing the writ of error.®® In Iowa it was held 
in one case, under a rule requiring appellant to 
serve copies of his brief on the attorney for’ ap- 
pellee thirty days before the date when the case is 
assigned for hearing, and providing that on failure 
so to do the party not in default may have a con- 
tinuance or have the case submitted on the papers 
filed at the time of default, where appellant from 
a judgment at law fails to serve copies of his argu- 
ment until within two weeks of the time when the 
appeal was set for hearing, and appellee asks that 
the appeal be submitted on the papers on file when 
the default occurred, the judgment below, if it is 
a law action, must be affirmed, because in that 
state exceptions in law actions not argued are 
waived,®® and in another ease it was held that fail- 
ure of appellant to serve his argument within the 
time required by the rules of court is not jurisdic- 
tional, that a motion for affirmance for noncompli- 
ance with the rule should be made before the origi- 
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day the case is assigned for argu- 
ment). See also Moore v. Willard, 30 
Ss. C. 610, 10 SE 390 (holding that, 
where the notice of a motion to 
amend a brief is served only three 
days before the motion is made, the 
motion will be denied). 

{a] Excuses for failure to make 
seasonabie apnplication.—That the 
clerk of the supreme court may have 
expressed an opinion as to when a 
case would be decided, or that the 
parties were negotiating as to a com- 
promise, is no excuse for a failure 
to make application for time to file 
additional briefs, before the cause is 
decided. Rownd v. State, 152 Ind. 39, 
51 NE 914, 52 NE 395. 

53. Nicholas v. Nicholas, 100 Va. 
660, 142 SE 669, 866. See also Webb 
v. Kirby Lumber Co., 48 Tex. Civ. A. 
543, 107 SW 581 (holding that a de- 
fendant is entitled to have his cause 
submitted in its regular order and to 
twenty days after the filing of plain- 
tiff’s brief in which to prepare an an- 
swer thereto; and where, in an action 
to try title to land, plaintiffs were 
granted leave to file a written argu- 
ment in answer to an argument by 
defendants a supplemental brief. filed 
under such leave after the submis- 
sion of the case, presenting for the 
first time an assignment of error, will 
be stricken out). 

54. Montana Ore Purchasing Co. 
v. Boston, ete., Cons. Min. Co., 33 
Mont. 400, 84 P 706. 

55. Knight v. Hamakar, 33 Or. 154, 
54 EP, 257,659. 

56. Duysters v. Crawford, 69 N. J. 
L. 229, 54 A 823; Leaver v. Kilmer, 
(N.S. Sup) 4, .A.. 817.7 Hazard, -v. 


Phenix Woodworking Co., 78 N. J. 
Ea. 568, 80 A 456. 

57. Hazard v. Phcenix Woodwork- 
ing Co., 78 N. J. Hq. 568, 80 A 456. 

58. Duysters v. Crawford, 69 N. 
J. L. 229, 54 A 823. 

59. Anderson v. Northern Pac. R. 
Co., 19 Wash. 340, 53 P 345. 

60. See cases infra this section. 

{a] In Arizona, under the express 
provisions of Supr. Ct. Rule No. 4 
subd 5 (126 P x), as amended, ap- 
pellant’s brief is timely served on 
appellee’s attorney if served within 
thirty days after the record is filed 
in the supreme court. Hull v. Lar- 
son, 14 Ariz. 492, 131 P 668. 

{[b] In Florida the provision of 
Supr. Ct. Rule No. 20 (45 S.v), re- 
quiring appellant to file four copies 
of the brief and making it the clerk’s 
duty to transmit one copy to oppos- 
ing counsel, since the provision was 
designed to secure its receipt by such 
counsel, the practice is to accept in 
lieu of such copy evidence that it 
has been sent or delivered to oppos- 
ing counsel. Morgan v. Eaton, 59 
Ba. (b5, Te il Sacks. 

fel In North Carolina (1) filing a 
brief has the same effect as personal 
appearance by counsel. Supr (Ct. 
Rule No. 12. (2) If brief is filed no 
continuance is allowed except for 
eause shown. Dibbrell v. Georgia 
Home Ins. Co., 109 N. C. 314, 13 SE 739. 

[d] On whom service made where 
county is party.—(1) Under the pro- 
visions of the Idaho statutes the at- 
torney-general is an attorney for a 
county when it is a party in a case 
on appeal unless the interest of the 
county is adverse to the state or 


some officer acting thereof, acting in 
his official capacity, and under the 
rules of court of that state the 
briefs of appellant must be served on 
him. Corker v. Elmore County, 11 
Ida. 787, 84 P 509. (2) So also under 
the statutes of Montana which make 
the attorney-general the attorney of 
record for any county, he is entitled 
to be served with a copy of the brief 
on appeal by plaintiff in an action 
against_the county. McIntosh Hard- 
ware Co. vy. Flathead County, 32 
Mont. 254, 80 P 239. 

61. Sherman v. Luckhardt, 96 Mo. 
A. 320, 70 SW 388. 

62. Russo-Chinese Bank vy. Nation- 
al Bank of Commerce, 187 Fed. 80, 
109 CCA 398. See also Bachman -v. 
Brown, 56 Mo. A. 396 (holding that 
delivery of briefs may be made by 
mail, and, when properly mailed, will 
be presumed to have been delivered 
in due course of mail, although this 
presumption may be rebutted). 

63. Hall v. Harris, 61 Iowa 500, 13 
NW 665, 16 NW 535. 


64, Baker v. Independence, 106 
Mo. A. 507, 81 SW _ 501. . 
65. Hurley v. Kennally, 186 Mo. 


225, 85 SW 357. 

66. Thomas v. Wooldridge, 23 
Wall. (U. S.) 283, 23 L. ed. .135; Sal= 
scheider v. Ft. Howard, 45 Wis. 519. 

67. Henningsen v. Tonopah, ete., 
R. Co., 32 Nev. 51, 104 P 223. 

68. Stewart v. Murray, 14 Ga. A. 
438, 81 SE 382; Harper v. Peeples, 11 
Ga. A. 161, 74 SE 1008; Seaboard 
Air Line R. Co. v. Peeples, 9 Ga. A. 
477, 71 SE 758. 

69. Harrington v. 112 
Iowa 90, 83 NW 812. 


Hubinger, 
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nal submission, and that the motion cannot be con- 
sidered when filed with the petition for rehearing 
after the opinion has been handed down subse- 
quently to the original submission.”° By provision 
of the rules of court in Minnesota if the appellant 
shall fail to deliver to the adverse party a copy of 
his brief within the time prescribed by the rules 
respondent may move for a dismissal of the ap- 
peal, and this right is in no way affected by a 
court rule providing that if appellant shall fail to 
cause the proper return to be made and filed with 
the clerk within sixty days after the appeal is per- 
fected respondent may by notice in writing require 
such return to be filed within twenty days.7t In 
Missouri it has been held that failure to deliver a 
copy of the briefs to respondent’s counsel within 
the time prescribed by rule of court is ordinarily 
ground for dismissal,’* but that an appeal will not 
be dismissed for a delay of. one day after the time 
allowed where it is not shown that respondents 
are in any way prejudiced thereby.** Under the 
rules of the third department of the appellate divi- 
sion of the New York supreme court failure to 
serve briefs until within fifteen days of the term 
at which a cause may be noticed for argument is 
cause, in the absence of special reasons to the con- 
trary being shown, for putting the case over the 
term.7* In Oklahoma on noncompliance with the 
rule of court requiring service of briefs the ap- 
peal or writ of error will be dismissed *° if no suffi- 
cient excuse is shown,"® or in the absence of a stipu- 
lation or order of court for filing out of time.77 In 
South Dakota it is held that an appeal will not be 
dismissed for delay in serving the briefs except in 
extreme cases.” By the express provisions of the 
rules of court of Wyoming, the opposite party may 
have the cause dismissed when plaintiff in error 
fails to serve the brief within the time required by 

70. Salinger v. Western Union 


Tel. Co.,.147 Iowa 484, 126 NW 362. 


71. Plymouth Clothing House v.| Mich. 92. 


APPEAL AND ERROR 


Ind.—Pate v. Hull, 6 Ind. 285. 
Mich.—Sanborn vy. 
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rule.” 

By appellee or defendant in error. A motion to 
strike appellee’s brief from the files because not 
served in time wil] not be decided where the court 
cannot consider appellant’s assignments of error on 
account of their generality.8° Under the rules of 
court in Michigan it is the duty of complainant. 
after a hearing and decree on pleadings and proofs 
to furnish the first brief in the supreme court, and 
where appellant perfects the appeal and prints the 
record the duty rests on appellee to serve the first 
brief, and a motion to dismiss the appeal for want 
of prosecution must be denied.8? 

[§ 1602] H. Printing or Typewriting Briefs. 
Statutes and rules of court usually require briefs 
to be typewritten or printed,®? and it has been held 
in the federal courts that a rule of this nature will 
not be suspended in favor of an appellant prosecut- 
ing the appeal in forma pauperis.§* If the rule 
requires a printed brief, the furnishing of a type- 
written brief is not a compliance therewith.®4 If 
the brief is printed in smaller type than .is pre- 
seribed by rule of court, it is not entitled to con- 
sideration.®> On the other hand a rule of court 
which provides that the size of type for printing 
briefs shall not be smaller than small pica does 
not prohibit the use of a larger type.®® If a type- 
written brief is prescribed, the typewriting must be 
clear and legible.8? So, some rules of court pre- 
seribe the size of the page and the method of bind- 
ing. typewritten abstracts and briefs, and the re- 
quirements of the rule must be followed.*§ 

Penalties for noncompliance with rules of court. 
The decisions of the various courts, which are de- 
pendent in a large measure on the particular rule 
of court construed, have been far from uniform in 
fixing the penalty to be inflicted for filing a brief 
which is not in compliance with the rules prescrib- 
[b] Estimate of number of pages. 


—A brief containing twenty-two and 


Robinson, 22 
one-half pages of double spaced type- 


Seymour, 74 Minn. 425, 77 NW _ 2329. 
72. Crandall v. Greeves, 170 Mo. 
A. 688, 157 SW 115. 
73. Hastings Industrial Co. _ v. 
Baxter, 125 Mo. A. 494, 102 SW 


1075. 
Matter of Haase, 101 App. Div. 
NYS 373. 

75. Nelson-Bethel Clothing Co. v. 
Samuels, 39 Okl. 768, 136 P 592; Clin- 
ton, etc. R. Co. v. White Lumber, 
etc., Co., 39 Okl. 140, 134 P 396; 
McGhee v. Atterberry, 36 Okl. 320, 
128 P 1095; Missouri, etc. R. Co. v. 
Johnson, 34 Okl. 816, 127 P_ 386; 
Mayo v. Mills, 30 Okl. 539, 119 P 960; 
McConkey v. Sorrell, 30 Okl. 521, 120 
P 256; Douglas v. Clayton Townsite 
Con29) Ok, 9,) 115" P1016; Spiroryv. 
ibe Olle 180) 1179 P1999. eAnd 
see Paden v. Worrell, 4 Okl. 92, 43 
P 1059 for rule under former rule of 
court. 

76. Hass v. McCampbell, 27 Okl. 
290, 111 P 543. 

77. McGhee v. Atterberry, 36 Okl. 
3205) 128 ey 1095. 

verenicinemy ss Waite, 10S. Dit). 10 
NW 1056. 

79. Small v. Johnson County Sav. 
Bank, 16 Wyo. 126, 92 P 289. | 

80. Anheuser-Busch Brewing As- 
soc. v. Gates, 88 Iowa 700, 53 NW 


1076; Anheuser-Busch Brewing As- 
soc. v. Oxley, 88 Iowa 699, 53 NW 
1075. 

81. Pinel v. Pinel, 172 Mich. 611, 


138 NW 219. 

82. Cal.—wWeill v. 
Cal. A. 688, 136 P 308. 

rhe Nae v. Reynolds, 
533, 19 S 649. 

Til.—Carroll vy. Holmes, 19 Ill. A. 


564, 


Danziger, 22 
Sela 


Mo.—Johnson County y. Bryson, 26 
Mo. A. 484. 

Tex.—National Bank vy. Lovenberg, 
63 Tex. 506. 

Wis.—Collart v. Fisk, 38 Wis. 238; 
Ingersoll v. Mecklem, 16 Wis. 90; 
Wilcox v. Hathaway, 12 Wis. 543. 

83. Reed v. Pennsylvania Co., 111 
Fed. 714, 49 CCA 572. See also In 
ré Bradford) 139 Wed!) +518; “71, CCA 
334 (where it was held that the rule 
requiring the printing of transcripts 
from the court below would not be 
relaxed so as to allow a party to 
prosecute a writ of error in forma 
pauperis). 

84 D. C.—Lenoir v. Lenoir, 24 
App. 160 (in this case, which was a 
divorce case not contested by defend- 
ant in the court below, but in which 
that court assigned an attorney to ap- 
pear for defendant and defend the 
cause under Code § 982, the appellate 
court, on an appeal by the complain- 
ant from a decree dismissing the bill, 
denied a motion, by the attorney so 
assigned to defend, for leave to file 
a typewritten brief in this court on 
behalf of appellee). 
PAE KG oe v. Holmes, 19 Ill. A. 

Mo.—Johnson County v. Bryson, 26 
Mo. A. 484. 

Tex.—National Bank v. Lovenberg, 
63 Tex. 506. 

Wash.—State v. Oleson, 9 Wash. 
186, 37 P 419. 

[a] A typewritten brief is a 
“written” brief and does not satisfy 
the requirement of a rule of court 
providing for printed briefs under 
certain circumstances. Waterman 
Lumber, ete., Co. v. Holmes, (Tex. 
Civ. A.) 161 SW 70. 


written matter on paper of letter 
size which, if single spaced, would 
not have contained over twelve pages 
of letter size does not violate a stat- 
ute providing that briefs, if written, 
shall not exceed fifteen pages. Pow- 
ell v. Stephens, (Tex. Civ. A.) 151 
SW 333. 

85. Sanford v. Helgerson, 31 S. D. 
472, 141 NW 390. See also Basker- 
ville v. Thomas, 32 S. D. 432, 143 NW 
371 (where it was said that failure 
to print the brief on the kind of pa- 
per or in the type prescribed by rule 
of court constitutes a_ sufficient 
ground for rejecting the brief). 

86. Swenson v. Christopherson, 10 
S. D. 342, 73 NW 96. 

87. Texas Nat. Bank v. Lovenberg, 
63 Tex. 506; Simmons Hardware Co. 
vi Adams,» (Bex: Civay “A. eal4biSivve 
285; Lodwick Lumber Co. v. Taylor, 
39) Tex) Cive VAL? 302; ST ES Wik 58k 
Bermea Land, ete., Co. v. Adoue, 20 
Tex. Civ. A. 655, 50 SW 131; Heath 
VeuHally (Rex Civ. cA m2 2 Siweee 0: 

88: O’Keefe v. Omlie, 17 N. D. 
404, 117 NW 3538. See also Styles v. 
Dickey, 27 N. D. 328, 146 NW _ 546 
(holding that, under Supr. Ct. Rule 
No. 37 (145 NW xxvii), the printed 
page of a brief shall be seven inches 
long by three and one-half inches 
wide of printed matter ‘exclusive of 
marginal or page numbering). 

[a] What is a sufficient compli- 
ance with rule.—Under the express 
terms of Supr. Ct. Rule No. 10 as 
amended (140 NW xiii) prescribing 
the form, size, and cost of briefs, a 
brief containing twenty-six lines of 
twelve-point type to the page is 
proper. Hepner v, Wheatley, 33 S. 
1D. 34, 144 NW 928. 
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ing its make-up, and in consequence it is useless to 
attempt to deduce any general principles from the 


decisions.®? 


[§ 1603] I. Filing of Briefs—1. In General. 
Where a rule of court requires briefs 
to be filed in the trial court, they cannot be con- 
It has been held, however, 
that failure to file a brief in the trial court is not 
ground for dismissal of the appeal, where a copy 
of the brief is seasonably somes on counsel of the 


trial court. 


sidered unless so filed.®° 


other party.*? 


In appellate court; time of filing. The time 
within which briefs are to be filed in the appellate 
court is very generally prescribed by statutes or 
rules of court.°2 And they confer rights which may 
They: ‘fare not 
adopted alone in the interest and for the conven- 
ience of parties; but their object is largely to se- 


be enforced by the litigants.°° 


89. [a] In Florida, Missouri, 
North Carolina, and Wisconsin the 
penalty for noncompliance with the 
rules of court is a dismissal of the 
appeal. Poyntz v. Reynolds, 37 Fla. 
533, 19 S 649; Johnson County y. 
Bryson, 26 Mo. A. 484; Bradshaw v. 
Stansberry, 164 N. C. 356, 79 SH 302; 
Rowe v. Campbell, (N. C.) 76 SEH 
sank Ingersoll v. Mecklem, 16 Wis. 


{b] In MTllinois (1) it was held in 
one case that, if the brief furnished 
by appellee does not comply with the 
rule, the judgment will be reversed 
pro forma. Carroll v. Holmes, 19 Ill. 
A. 564. (2) And in another it was 
held that a writ of error will be dis- 
missed where both the abstracts and 
the briefs of appellant are printed in 
smaller type than is required for ab- 
stracts by rule of the appellate 


court. Tucker v. Tucker, 174 Ill. A. 
251. 
[ce] In Indiana it was held that, 


if the filing of a brief is not in ac- 
cordance with the requirements of 
the rule, it operates as a waiver of 
errors: Pate v. Hull, 6 Ind. 285. 

{d] In Michigan noncompliance by 
appellant was held to constitute a 
ground for affirmance of the judg- 
ment of the court below if no satis- 
factory excuse is forthcoming. San- 
born v. Robinson, 22 Mich. 92. 

fe] In Mississippi on failure to file 
a brief which complies with the rules 
the cause will be remanded with 
leave to file a new brief which does 
comply with the rules. Howell v. 
State, 103 Miss. 520, 60 S 135; Roxie 
Bank v. Lampton, 103 Miss. 398, 60 
S 561; Water Valley v. State, 103 
Miss. 314, 60 S 325; ance v. Floyd, 
103 Miss. 201, 60 S 1 

{f] In North Dikere under a rule 
authorizing the court in its discre- 
tion to dismiss an appeal where there 
is a failure to comply with the rules 
“within the times therein provided,” 
it has been held that the fact that a 
brief is typewritten instead of print- 
ed as required by rules of court does 
not authorize a dismissal. Oliver v. 
Wilson, 8 N. D. 590, 80 NW 757, 73 
AmSR 784; State v. McKnight, 7 N. 
D. 444, 75 NW 790. 

{[g] In Texas (1) in one case a 
brief was stricken from the files and 
appellant was required to file copies 
complying with the rule within a 
specified time under penalty of dis- 
missal for failure to do so. Heath v. 
Hall, (Civ; “ADL. 27 Fy SWei 160: (2) 
In another case it was held that a 
brief single spaced and typewritten 
so dimly that it could scarcely be 
read was stricken out on motion. 
Simmons Hardware Co. vy. Adams, 
(Civ. A.) 145 SW 285. (3) And in 
another, where the copies of ap- 
pellant’s brief were in typewriting, 
single spaced, and with the exception 
of one copy so blurred as to make it 
very difficult to read portions there- 
of, but appellee did not complain of 
the noncompliance with the rules, the 
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pateh.’’ % 
In 


pellee as well as the appellant.®® 
time within which a brief must be filed, holidays are 
to be excluded.*® 
proclaiming legal holidays beginning with a certain 
date is inapplicable to the right of an appellant to 
file his brief, thé time for filing of which, had ex- 
pired before any holidays were proclaimed." 


cure the regular and orderly disposition of business 
in the court, and to facilitate its reasonable dis- 
These rules are binding upon the ap- 


In computing the 


But the act of Me governor in 


[§ 1604] 2. Effect of Failure to File in Time—a. 


court on its own motion would direct 
the clerk to prepare copies of the 
brief for its use. State Mut. F. Ins. 
Co. v. Cathey, (Civ. A.) 153 SW 935. 

{h] In Washington, (1) in one 
case where a typewritten brief was 
filed instead of a printed one as re- 
quired by rule of court, the brief was 
stricken out and the judgment af- 
firmed. State v. Oleson, 9 Wash. 186, 
37 P 419. (2) In another case it was 
held that failure to comply with a 
rule relative to the style of briefs 
does not entitle respondent to have 
the briefs stricken out and the de- 
cree affirmed, where no material in- 
jury resulted from a nonobservance 
of the rule. Jones vy. Herrick, 33 
Wash. 197, 74 P 332. 

90. Lauchheimer v. Coop, 99 Tex. 
386, 89 SW 1062, 90 SW 1098; San 
Antonio v. Alamo Nat. Bank, 52 Tex. 
Civ. A. 561, 114 SW 909; Settegast 
v. Blount, (Tex. Civ. A.) 46 SW 268. 

91. Crenshaw v. Hempel, (Tex. 
Civ. A.) 130 SW 781. 

92. See statutes and rules of court. 

[a] Reasonableness of rule.—A 
rule of court that plaintiff in error or 
appellant must file briefs on or be- 
fore the second day of the term, un- 
less the time shall be extended, there 
being no statute governing in this 
respect, and that, on failure to so do, 
the judgment shall be affirmed is a 
reasonable one which is within the 
power*of the court to make. Challe- 
nor v. Mulligan, 110 I11. -666. 

[b] Where no definite time is al- 
lowed.—Where a case is submitted on 
briefs to be filed, and no definite time 
is granted, the briefs must be filed 
within such time that the case can be 
disposed of when reached. Phelps v. 
Funkhouser, 40 Ill. 27. 

93. Shain v. People’s Lumber Co., 
98 Cal. 120, 32 PB 878. 

94, Robertson v. Shorrow, 10 Wyo. 
S68 Sly sOOme mL, 

95. See Pratt v. Walworth, 64 Oh. 
St. 123, 59 NE 895 (holding that, where 
one who would properly be a plain- 
tiff in error is joined as a defendant 
in error, and seeks by a cross peti- 
tion in error to accomplish the same 
purpose that is sought by the peti- 
tion in error, he is amendable to the 
rule which requires that his brief 
must be filed within five months of 
the filing of the petition in error); 
El Paso Electric R. Co. v. Boer, (Tex. 
Civ. A.) 108 SW 199 (holding that, 
if an appellee or defendant in error 
desires to present his side of the case 
after the opposite party has filed his 
brief in accordance with the rules of 
court, he must do so by briefs filed 
at least by the time the cause is sub- 
mitted, and not by a motion for re- 
hearing after it has been decided ad- 
versely to him). 

96. Troy Laundry, etc. Co. v. 
Drivers’ Independent Laundry Co., 
13Cal, sASi'5 OOM es 6: 

97. Bgressy v. Stansbury, 149 Cal. 
392, 87 P 280. 

98. Cal. —Egressy v. Stansbury, 149 


Default of Appellant or Plaintiff in Error. 
gard to the penalties inflicted for failure to file 
briefs in time no general rules can be stated, be- 
cause the statutes and rules of court vary .consid- 
erably in their provisions. 
jurisdictions the penalty for failure to file briefs 
in time is a dismissal of the case °® where no ex- 


In re- 


In a large number of 


Cal. 392, 87 P 280; Coats v. Coats, 146 
Cal. 443, 80 P 694; Suman vy. Archi- 
bald, 116 Cal. 41, 47 P 865; Sorensen 
v. Dorris, 37 P 870; Shain v. People’s 
Lumber, Co., 98,'Cal..,.120, 132) .P “878 
McCowen v. Trumann, 22 Cal. 361, 
134 P 341; Barnhart v. Conley, 17 Cal. 


A. 230, 119 P 200; Long v. American 


Surety Co., 11 Cal. A. 94, 103 P 1094; 
In re Shiveley, 11 Cal. A. 14, 103 P 
959. It has been held, however, in 
this state that a motion to dismiss 
the appeal for failure to file the 
brief in time will not be granted 
where the brief was on file at the 
time of the hearing, and no delay 
was caused. Barbour vy. Flick, 121 
Cal. 425, 538 P 927; In re Lakemeyer, 
6 Cal. Unrep. Cas. 695, 65 P 475. And 
that under Supr. Ct. Rule No. 5 (64 
P viii), providing that, if appellant’s 
points and authorities are not filed in 
time, appeal may be dismissed, on 
motion, on notice given, but if, al- 
though not filed in time, they are on 
file when such notice is given, that 
shall be sufficient answer to the mo- 
tion, filing of the points and authori- 
ties after an abortive motion to dis- 
miss, but before a proper motion, de- 
feats the motion. Swortfiguer Ve 
White, 137 Cal. 391, 70 P 214: 

Colo.—Denver, etc., R. Co. v. Wil- 
ford, 13 Colo. 551, 22 P 897; Owen v. 
Going, 13 Colo. 290, 22 P 768. 

Hawaii.—Orpheum Co. v. Dimond, 
14 Hawaii 522. 

Ind.—Spencer v. Spencer, 136 Ind. 
414, 36 NE 210; Shulties v. Keiser, 
95 Ind. 159) Stephens v. Stephens, 51 
Ind. 542; Miller v. Collier, 35 Ind. A, 
176, 73 NE 925, 

Minn.—Melin v. Stuart, 119 Minn. 
539, 188 NW 281. 

Mo.—Missouri Pac. R. Co. v. Tllig, 
20 Mo. A. 327 

Mont.—Delmoe v. Bailey, 35 Mont. 
64, 88 P 662; Butler v. McCormick, 
27 Mont. 515; "71 P 764. Compare Lo- 
gan v. Rickards, 14 Mont. 334, 36 P 
318 (where it was held that, in the 
absence of a rule to that effect, ap- 
pellant’s failure to file briefs within 
the time required by the rules is no 
ground for dismissal). 

N. C.—Rosemond v. McPherson, 156 
N. C. 5938, 72 SE 570; Stroud v. West- 
ern Union Tel. Co., 133 Niv@s1253 5445 
SE 592.* ys 

N. D.—Oksendahl y. Hales, 27 N. 
D. 381, 146 NW 545; Seckerson v. 
Sinclair, 24 N. D. 326, 140 NW 239; 
Burger v. Sinclair, 24 N. D. 326, 140 
NW 235; Hawkins v. Sinclair, 24 N. 
D. 325, 140 NW 239. 

63 Oh. St, 


Oh.—Kaiser v. Wells, 
349, 58 NE 803. 

Or.—Cole v. Willow River Land, 
ete., 'Co.; 60, Or. 594, 11% 659; eras 
P 176, 1030. 

S. C.—New England Mortg. Secur- 
ity Co. v. McMillan, 41 S. C. 547, 19 
SE 692; Trimmier v. Thomson, 39 S. 
C. 554, 17 SE 782, 851; Union Mortg., 
etc., Co. ois Brown, 39>S5 Cw 552.9% 
SE 724, 

Wyo.—Yeager v. State, 136 P 1195; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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cuse is shown,®® where there has been no applica- 
tion for an extension of time,! or where appellee 
has not filed a written request that the cause shall 
be passed on by the court, if the rule of court so 
requires;” and it has been held that the operation 
of the rule as to dismissal cannot be avoided by 
filing the brief after the expiration of the required 
time, but before dismissal.* The right. to have the 
appeal dismissed will be determined by the facts 
as they existed at the time the notice of the mo- 
tion to dismiss was given.* In a number of juris- 
dictions, on failure to file briefs in time, the judg- 
ment will be affirmed if no excuse for delay is 
shown, except in cases where the delay is of a 
triflmg and insignificant nature.® 

In the federal courts failure to file a brief in 
time does not necessarily require a dismissal of the 
case without regard to the merits of the contro- 
versy; but on the other hand the court will not grant 
indulgence in the matter of extension of time for 
filing a brief to an appellant merely for his con- 
venience when not necessary to serve the ends of 
justice.” 

In Arizona, although appellant’s brief is stricken 
out because not filed in time, the court must ex- 
amine the record for fundamental error.® 

In Florida it has been held that if appellee’s 
briefs are not filed within the time fixed by the 
rule the clerk cannot file them except on written 
agreement of counsel or on the order of the court.® 

In Georgia it has been held in some decisions 
that failure to file a brief within the time provided 
by rule of court is not ground for dismissal under 
Lobell v. Stock Oil Co., 132 P 4383: 
Grippen v. State, 20 Wyo. 486, 124 
ee Ge ie on eiesee Saat | 
ec Seam ey Sav. Bank, 16|124 P 764, 


Wyo. 126, 92 P 289; Robertson v. 
Shorrow, 10 Wyo. 368, 69 P 1. It has 2. 


Co.,, 11 Cal. A, 94, 103 P 1094; Lo- 
Lev v. Stock Oil Co., 


otippen. Seale 20° Wyo. 486, 
Matthews, 16 Wyo. 140, 92 P 388. 
Leatherman v. Orange County, 


the statutes of the state, but that the penalty for 
such violation is the same as for a contempt of 
court.1° Other decisions in apparent contradiction 
of the foregoing ruling hold that, where, for want. 
of time to hear, during a term of the supreme court, 
oral argument in civil cases, the court passes an or- 
der requiring parties to file briefs, and limits the 
time for so doing to a day named, cases in which 
briefs have not been filed by plaintiffs in error by 
the day named fall within Supr. Ct. Rule No. 24, 
and will be dismissed for want of prosecution.1+ 

In Idaho failure to file briefs in time is not of 
itself ground for dismissing an appeal, although 
such fact may be considered, where other grounds 
exist, in determining whether the appeal has been 
prosecuted with due diligence.” 

In Iowa it has been held, under a court rule pro- 
viding that for failure to file an argument within 
the time specified the adverse party may have a 


continuance, or have thé case submitted on the 


briefs and arguments on file when the default oc- 
curred, unless the court shall for sufficient cause 
otherwise order, that it is within the discretion of 
the court to consider a party’s argument, filed after 
the expiration of the time when the interests of 
justice will be promoted thereby.1? And it has fur- 
ther been held that a reply argument of appellants 
will not be stricken out because not filed in time, 
where the delay was excusable and where it did not 
prejudice appellee.14 

In Nebraska an appeal will not be dismissed 
for failure to serve briefs within the time limited 
by the rules, where the briefs were served on all 
appear upon the record of that court 
that the briefs were not filed in the 
proper time. That fact cannot be 


shown by affidavits filed in the su- 
preme court. Mutual Bldg., etce., As- 


(Wyo.)) 132. PB 


622; Krause v. 


further been held in this state that 
the fact that the motion to dismiss 
was not filed until after the filing of 
the briefs does not amount to a 
waiver of noncompliance with the 
rules, or justify a denial of the mo- 
tion. Grippin v. State, 20 Wyo. 486, 
124 P 764, 128 P 622; Cronkhite v. 
Bothwell, 3 Wyo. 739, 31 P 400. 

[a] Appeal in vacation.—The rule 
of court that, where the cause is sub- 
mitted on call or by agreement, the 
clerk shall enter an order dismissing 
the appeal if appellant fails to file a 
brief within sixty days, applies as 
well to cases appealed in the term of 
the court below as to those appealed 
in vacation. Murray v. Williamson, 
79 Ind. 287. ee, Boe 

[b] Waiver.—(1) In Indiana it is 
held that requirements as_ to the 
time within which a brief shall be 
filed cannot be waived by the parties 
nor by the clerk except in the man- 


ner provided by the terms of the rule. 


Manss. Bros. Boot, ete, Co. v. Tem- 
pleton, 149 Ind. 706, 44 NE 1108. (2) 
So, in Colorado it has been held that 
this rule will be enforced, although 
defendant in, érror consented to 
waive noncompliance with the rule. 
Wilson v. Peo., 25 Colo. 875, 55 P 
721 


[cl Failure of clerk to enter order 
of dismissal.—The right of appellee. 
under App. Ct. Rule No. 19 (27 NE 
vi), providing that, on failure of ap- 
pellant to file a brief within sixty 
days after the cause is submitted, 
the clerk shall enter an order dis- 
missing the appeal, to have the ap- 
peal dismissed is not affected by the 
failure of the clerk to enter the or- 
der. Island Coal Co. v. Clemmitt, 12 
Ind. A. 206, 40 NE 148. 

99. Coats v. Coats, 146 Cal. 443, 
80 P 694; Long vy. American Surety 


148 Ind. 282, 47 NE 458; Shulties v. 
Keiser, 95 Ind. 159. ; 

3. McCabe vy. Healey, 139 Cal. 30, 
72 P 359; Shain v. People’s Lumber 
Co., 98 Cal. 120, 32 P 878; Santa Rosa 
Bank vy. Striening, 1 Cal. A. 515, 82 
P 551; Leatherman vy. Orange County, 
148 Ind. 282, 47 NE 458. See also 
Stephens v. Stephens, 51 Ind. 542 
(holding that the operation of Supr. 
Ct. Rule No. 14, that, where a cause 
is submitted on call or by agreement, 
and, appellant fails to file his brief 
within sixty days thereafter, the ap- 
peal will stand dismissed is not af- 
fected by the subsequent filing of a 
brief by appellant and the failure of 
the clerk to enter the dismissal). 

4 Shain v. People’s Lumber Co., 
98 Cal. 120, 32 P 878. And see cases 
in preceding note. 

5. Goudy v. Lake View, 27 Ill. A. 
505; Pendleton Commercial Nat. Bank 
v. Temple, 56 Or. 543, 109 P 129; 
Smith v. Smith, 55 Or. 128, 105 P 706; 
Reynolds v. Jackson County, 33 Or. 
422, 58 P 1072; Blank v. Walker, 33 
Or. 372, 53 P 1133. And see Linville 
v. Clark,’30' Ney. 113; 93 P 231 (hold- 
ing that, where appellant did not ap- 
near at the hearing, and no brief was 
filed on his behalf until a month 
thereafter, when, without any stipu- 
lation or order authorizing it, one 
was filed setting up a question to 
which no exception was taken in the 
trial court, and regarding ‘which no 
assignment of error had been made, 
the judgment wili be affirmed). 

[a]. Showing that briefs were not 
filed in time.—To sustain an assign- 
ment of error that the appellate court 
refused a motion to affirm the judg- 
ment or the decree appealed from 
for a failure of appellant to file 
briefs within the time limited by a 
rule of the appellate court, it must 


Bee vo Tascott) 143 lle 305 ses2u NEE 
6. Wood v. Fisk, 45 Or. 276, 77 P 
128, 738. 


7 Suzuki v. Higgins, 187 Fed. 603, 
109 CCA 433; Matsumura vy. Higgins, 
187 Fed. 601, 109 CCA 481. 

8. Shank v. Holmes, 15 Ariz, 229, 


Pope roel. 

9. Morgan vy. Eaton, 59 Fla. 557, 
51S 814. 

10. Roberts v. Roberts, 115 Ga. 


259, 41 SE 616, 90 AmSR 108; Rog- 


re v. Mayers, 3 Ga. A..69, 59 SH 
11. Long v. Hodges, 126 Ga. 680, 


55 SE 916; Long v. Minden Bank, 126 
Ga. 679, 55 SE 915; Irwin v. Wil- 
liams, 113 Ga. 187, 38 SEH 408; Irwin 
v. Atlanta, ete, R. Co., 113 Ga. 185, 
38 SE 407. 
Strand v. Crooked River Min., 
Pee IO EEE EW A(amileti be ES sy 

13. Baker v. Oughton, 130 Iowa 
35, 106 NW 272. See also Fowler v. 
Strawberry Hill, 74 lowa 644, 645, 38 
NW 521 (where it was said: “We 
are not accustomed to summarily af- 
firm causes after they are prepared 
for submission on the part of appel- 
lants on the ground of delay in pre- 
senting abstracts and arguments. If 
prejudice has resulted to the other 
party by such delay, redress must be 
sought in some other way. In this 
we follow the spirit, if not the words, 
of the statute. See Code, sec. 3181; 
Laws 1874, chap. 56’); Cox v. Forest 
City, ete.. R. Co., 66 Iowa 289, 23 NW 
672; Kellam vy. McAlpine, 63 Iowa 
251, 18 NW 914 (both holding that 
the court will not strike out an ar- 
gument because not filed in time and 
that redress must be sought in some 
other way, as by obtaining further 
time for the filing of a counter ar- 
gument). 

14, Bennett v. Emmetsburg, 138 
Iowa 67, 115 NW 582, 
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the appellees more than two years before the case 
was submitted for decision.?® 

In New Mexico, where a party who is in default, 
having failed to file briefs within the time limited 
by the rules of court, tenders such briefs for filing 
at the same time that a motion to affirm the judg- 
ment because of such default is tendered, the mo- 
tion to affirm will be denied.1® By inaction until 
default is cured a party waives the default of 
the rule regulating the time within which briefs 
ought to be filed.17 Where, in some details, a rule 
of court is inconsistent with the statutes, and an 
appeal has been dismissed for failure to comply 
with a provision of such rule clearly inconsistent 
with the statute, the order dismissing the appeal 
will be set aside and the cause reinstated.1® 

In Oklahoma on failure of appellant to file briefs 
in time the court may either dismiss the appeal 7° or 
affirm the judgment,?° where no stipulation has been 
entered into nor extension of time asked or 
granted.?+ 

In South Dakota it is held that an appeal will not 
be dismissed merely because of appellant’s failure 
to file a brief or present it for filing within the 
time required by rule of court;?? but, where the de- 
lay is so great as to warrant a conclusion that the 
appeal has been abandoned, the judgment will be 
affirmed.?% 

In Texas the decisions are not entirely in har- 
mony on the effect of failure to file briefs in the 
trial and appellate courts within the time prescribed. 
However, the rule which seems to be deducible from 
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the weight of authority is to the effect that a dis- 
missal of the appeal will not be authorized if, net- 
withstanding the delay, appellee has ample time 
within which to file briefs, and suffers no substantial 
injury,** or if the requirement as to the time of 
filing has been waived by the parties.2° And on 
the other hand, where the failure of appellant to file 
a brief in time deprives appellee of a substantial 
right in not allowing him sufficient time to answer 
appellant’s brief, the appeal must be dismissed on 
appellee’s motion.?® However, in other decisions it 
has variously been held that the appeal will be dis- 
missed for failure to file briefs in time, if no suffi- 
cient excuse for the delay is shown,” if no agree- 
ment has been made waiving the requirement as to 
time of filing,’ or if no ‘fundamental error ap- 
pears;”° that “the briefs will be stricken on motion 
and only fundamental errors considered ;*° that de- 
lay in filing briefs for three months is ” such gross 
negligence as warrants the sustaining of a motion to 
dismiss for want of prosecution;?* and that a mo- - 
tion to be permitted to file briefs which are not 
filed in time should be denied except where counsel 
for the other party consents in writing to the filing 
of the briefs.*? 

In Washington it has been held that, if the dela 
in filing a brief is great, prejudice to ‘appellee will 
be presumed and the appeal will be dismissed ;** and 
on the other hand the appeal will not be dismissed 
where it does not appear that the respondents were 
injured by the delay.*+ 

[§ 160414] b. Default of Appellee, Respondent, 


15. Pickle Marble, etc., Co. v. Mc-] Lehman, 32 S. D. 40, 141 NW 982] Wiseman v. Maddox, (Tex. Civ. A.) 
Clay, 54 Nebr. 661, 74 NW. 1062. (seven months); Block vy. Lehman, | 135 SW 756. A ; 
16. McMillen v. Clovis First Nat.|31 S. D. 571, 141 NW. 787; Bun- 27. Anderson vy. Ineeda Laundry, 
Bank, 18 N. M. 285, 185 P 1176. day v. Smith, 23 S. D. 308, 121 NW |etc., Works, (Tex. Civ. A.) 167 SW 
17. Dailey v. Foster, THAN EME Bel | ODP 33; Wiseman v. Maddox, (Tex. Civ. 
128 P 71; Gauss-Langenberg Hat Co. 24. San Antonio, ete. R. Co. v.| A.) 185 SW 756; Krisch v. Richter, 
vy. Raton Nat. Bank, 17 N. M. 233,|Holden, 93 Tex. 211, 54 SW 1751;| (Tex. Civ. A.) 125 SW 935; Long- 
124 P 794. Danner v. Walker-Smith Co., (Tex.|botham v. Abercrombie, 52 Tex. Civ. 
18. Crichton v. Storz, (N. M.) 142] Civ. A.) 154 SW 295; St. Louis, ete.,| A. 426, 114 SW 428; Bowden v. Pat- 
P a5. R. Co. v. Wood, (Tex. Civ. A.) 147] terson, (Tex. Civ: A.) 108 SW 177; 
19. Tulsa County v. Cline, 42 Okl.| SW 283; John E. Morrison Co. v. Har-| Niday v. Cochran, 48 Tex. Civ. A. 
204, 140 P 1147; Clinton, etc., R. Co.| rell, (Tex. Civ. A.) 139 SW 1166;| 259, 106 SW 462; Ft. Worth, etc.,-R. 
v. Kansas City, ete, R. Co., 39 Okl. Crenshaw v. Hempel, (Tex. Civ. A.) Co. v. Moore, (Tex. Civ. A.) 106 SW 


$411 oar 449; Travis v. Waken, 38 
Okt. 542 13a “Pel09ss Banks’ wv. Clark, 
33 8OkI 352 125. Bi 7243. Hellumis sv. 
Jessup, 31 Okl. 841, 124 'P 33; Ameri- 
can Trust Co. v. Ford, 31 Okl. 628,|85 SW 1167 
122 P 186; Lugrand v. Harris, 29 Okl. 25. 
6905 E19 P BP 127: Bruce v. Ketcham, 29|151 SW 867. 
Okl. 685, 119 'p 124; Tatt Bank v. 26. 
Thompson, 29 Okl. 683, 19) ee a. | Ban ik 
Adams v. Pawnee County, 28 Okl. 


Evans, 


130 SW 731; Bargna v. Bargna, (Tex. 
Cine AG) 127 SW LAS Ge 
50 Vex Civ. Ac 925, 111 SW 28. 
Tb65 Deaton v. Feazle, (Tex. Civ. A.) 


Gordon v. State, (Tex. Civ. A.) 
Pagach v. Rosebud First Nat. 


(Lex: Civ. AS) 
Texas State Fair v. Cowart, 


190; Booher v. Anderson, 35 Tex. Civ. 
A. 436, 80 SW 385. 

Gordon v. State, (Tex. Civ. A.) 
151 SW 867. 

29. Offield v. Cates, (Tex. Civ. A.) 
141 SW 1006; Longbotham vy. Aber- 
crombie, 52 Tex. Civ. A. 426, 114 SW 
428; Niday v. Cochran, 48 Tex. Civ. 
INS 359, 106 SW 462. 

30. Knight v. Simons, (Tex. Civ. 


Peoples v. 


166 SW 450; 
(Tex. 


500, 114 P 617; Lathim v. Schlack, 
28 OK1. 471, 114 Pp 608; Clegg v. Paw- 
nee County, 28 Okl. 470, LAA SP NGO9F 
Dageges v. Elliott, 28 Okl. 452, 114 Pp 
698; Maddin y. McCormick, 27 Okl. 
778, 117 P 200; Bohannan v. Wilson, 
27 Okl. 753, 117 P 209; Des Moines F. 
Ins. Co. v. Doggett. 27 Okl. 522, 112 
P 992; Davis v. Elliott, 25 Okl. 433, 
106 P 838; Walker v. Hannewincle, 
240K), 152,103 PB 58554 Borner ove 
Goltnys geo OKs 09.05.75 LO ee ileal 
Richmond v. Frazier, 7 Okl. 172, 54 P 


oe 
0. Richmond y. Frazier, 7 Okl. 
172. 54 P 441. 

21. Lathim v. Schlack, 28 Okl. 471, 
114 P 608; Clege v. Pawnee County, 
28 Okl. 470, 114 P 609; Maddin v. Mc- 
Cormick, 2%: Oki; 778, T17, P -200: 
Walker v. Hannewincle, 24 Okl. 152, 
103 P 585; Horner v. Goltry, 23 Okl. 
905, 101 P 1111. 

22. Gottwerth v. Thompson, 32 S. 
D. 290, 142 NW 1133. 

23. Reeves v. Block, 32 S. D. 416, 
143 NW _ 370 (four months); Wes- 
sington Springs State Bank y. Verry, 
32a See. e415, 43 NW. sil (three 
months); Oates v. Marshall, (S. D.) 
143 NW 369; Gottwerth v. Thompson, 
32 S. D. 290, 142 NW 1133; Block v. 


‘Civ. A.) 165 SW 1197; Weston v. Pat- 


terson, (Tex. Civ. A.) 165 SW 1194; 
Galveston, Cte. RA Conny Shots (Tex. 
Civ, AS) 158 SW UGse Hamilton v. 
McLane, (Tex. Civ. A.) 147 SW 284; 
Manowitz v. Gaenslen, (Tex. Civ. A.) 
142 SW 963; Hernandez v. Pastran, 
(Tex. Civ. A.) 140 SW 508; Texas, 
ete., R- Co. .v. Martin, (Tex: ‘Civ. A 

132 SW 834; Ft. Worth, ete., R. Co. 
v. Windham, (Tex. Civ. A.) 120 SW 
248; Nigro v. Hodges, (Tex. Civ. A.) 
85 SW 1169; Dodd v. Presley, (Tex. 
Civ. A.) 81 SW 811; San Antonio, etce., 
R. Co. v. Brock, (Tex. Civ. A.) 77 SW 
953%. Gultsoetes pax. (COs Ves eEialin 032 
Tex. Civ. A. 476, 74 SW 778; Harris 
v. Bryson, 31 Tex. Civ. A. 514, 73 SW 
548: Hunt v. Girescodly 27 Tex. Civ. 
A. 322, 65 SW 209. 

[a] Effect of failure of codefend- 
ants of appellant to ioin in motion.— 
That codefendants of appellant made 
appellees with plaintiff did not join 
in the motion of plaintiff as annvellee 
to dismiss the anneal for the failure 
of appellant to file and serve briefs 
within the time required by law did 
not inure to the benefit of appellant, 
the codefendants not having made 
[any agreement in writing with appel- 
“lant relieving him from his duty. 


A.) 168 SW 1018. 


Sry. Hunt yw. ae 27 Tex. 
Civ. A. 322, 65 SW 209. 
32. Werner v. Kasten, (Tex. Civ. 


A.) 25 SW 317. 

83. Levold v. Stirrat, 72 Wash. 26, 
129 P 406. 

[a] The status of the case when 
the motion is heard (1) is controlling 
in determining whether the case shall 
be dismissed for failure to file a 
brief in time. Spedden vy. Sykes, 51 
Wash. 267, 98 P 752; Skagit R., etc., 
Co. v. Cole, 1 Wash. 330, 26 P 535. 
(2) And it has been held that, where 
a motion filed by appellee to affirm a 
judgment on the ground that appel- 
lant has failed to file its brief as 
soon as the rules of the court re- 
quire is not called up until a later 
session, the fact that appellant has, 
not yet filed his brief cannot be urged 
as an additional reason for granting 
the motion. Skagit R.,7 ete; Co. Ww: 
Cole, 1 Wash. 530, 26 P B35. 

84 Gay v.. New Whatcom, 26 
Wash. 389, 67 P 88; Griffith v. Max- 
well, 20 Wash. 403, 55 P 571. 

fa] A trifling delay such as one 
dav will not authorize a dismissal. 
Campbell v. Order of Washington, 
53 Wash. 398, 102 P 410. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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or Defendant in Error. In California, if no suffi- 
cient excuse is shown for failure to file the brief 
in time, appellants are entitled to have the case 
placed upon the submission calendar, to be sub- 
mitted in due course when the business of the court 
shall permit such submission, and the application of 
respondents to file points and authorities will be 
denied.*5 

In the Illinois court of appeals it was held in 
one decision that, when appellee fails to file his 
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brief within the time required by the rules of court, 
the judgment will be reversed.?® In another de- 
cision it was held that the decree will not be re- 
versed pro forma if the court, on an examination of 
the record, deems it proper to decide the case upon 
its merits, 27 but in another the contrary conclusion 
was reached. eS 

In Indiana it has been held that a brief on cross 
assignment of error not filed within the time re- 
quired by rule of court will be stricken out on mo- 
tion.®? 

In Iowa it has been held that a brief not filed in 
time will not be stricken from the files, but the 
court, when asked, will tax the costs thereof to the 
party filing it, unless the failure to file within. the 
time prescribed has been reasonably excused ;*° and 
that the party in default is deprived of the right to 
argue the case orally.4+ But it has been held that 
a motion to strike appellee’s argument from the 
files because not filed within the time required by 
the rule of court will be overruled where the delay 
was not prejudicial to appellant;*? and that, where 
appellant filed his argument on appeal and assumed 
the burden before any argument or notice was due 
from appellee, a motion to strike appellee’s argu- 
ment from the files, on the ground that the argu- 


ment had not been. filed in time under the rules, 


and that appellee had given no notice of his inten- 
tion to waive his opening argument, was without 
merit.** 


Or.—John P. Sharkey CO;ay.. Hort= 
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In Montana it was held that respondent’s brief 


will be stricken from the files when filed more than. 


thirty days after appellant’s brief has been served 
on him.*# 

In Nebraska it has been held that a brief will be 
considered as having been filed in time where ap- 
pellant neither objects to service and filing thereof 
nor moves to have it stricken from the record as 
having been filed out of time.*® 

In Washington it has been held that the answer- 
ing brief of respondent will not be stricken out, al- 
though filed about two months after service of ap- 
pellant’s opening brief, where it was served and 
filed before the motion to strike was interposed and 
no delay in placing the cause on the calendar re- 
sulted, and where appellants had ample time within 
which to prepare and file their reply brief prior 
to the hearing of the argument.*® 

In Wisconsin, where the respondent fails to serve 
his brief within the time prescribed by rule, he 
is chargeable with a penalty of twenty-five dollars.** 

In Wyoming, where defendant in error fails to 
file briefs within the time allowed, plaintiff in error 
is entitled on motion to have the briefs stricken 
from the files. This, however, does not entitle 
plaintiff in error to a reversal or modification of 
the judgment, or prevent the court from consider- 
ing the questions involved and from deciding the 
case according to its view of the law applicable 
thereto.#® 

[§ 1605] 3. Excuses for Failure to File in Time. 
On a proper showing, the reviewing court will not 
dismiss an appeal because appellant’s brief was 
not filed in time,*® but it has been said that unavoid- 
able casualty or overwhelming necessity must be 
shown to justify a disregard of the rules.°° The 
court has power, in its discretion, to relieve against 
a failure to file in time, such failure resulting from 
sickness of counsel; the death of the parents of 
counsel shortly before the time for filing the argu- 
. Sinclair, 24 N.-D. 


Hawkins v. Sin- 
140 NW 239. 


ing as against a motion by the 
opposing side to dismiss the pro- 
ceeding because of such _ failure.” 
Cook v. South Omaha Nat. Bank, 


lands, Dee Orss Don 0G ie ieo se laacld 45 
933; Wagner v. Portland, 40 Or. 389, 
60 P 985, 67 P 300; Neppach v. Jones, 


35. Hale, ete., Silver Min: Co. v N. D.—Burger v. 
Fox, 120 Cal. 261, 52 P 499. 326, 140 NW 235: 
86. Austin v. Paisley, 95 Ill. A. clair, 24 N. D. 325, 
244. 
37. Ribordy v. Murray, 70 Ill. A 
527. 
38. Asher v. Mitchell, 7 Ill. A. 
127. 28, Or..286,,. 39 P 999, 42 P 519, 


39. Lux, etc., Stone Co. v. Donald- 
son, 162 Ind. 481, 68 NE 1014; Strib- 
ling v. Brougher, 79 Ind. 328 

40. Renwick v. Bancroft, 59 Iowa 
116, 12 NW 801. 

Bartle v. Des Moines, 37 Iowa 


Flickinger v. Farmers’ Mut. F., 
ete., Ins. Assoc., 136 Iowa 258, 113 
NW 824; Pas ew ay v. Jewell, (lowa) 


95 NW 4 
43. Miller v. 148 Iowa 
42, 


Kramer, 
460, 126 NW 981. 

44, Knobb vy. Reed, 28 Mont. 
T2 B 304. 

45. Hart v. Murdock, 80 Nebr. 274, 
114 NW 268; Meade Plumbing, etc., 
Co. v. Irwin, 77 Nebr. 391, 111 NW 


636. 

46. Magnuson v. MacAdam, 177 
Wash. 289, 187 P 485. 

47. Sackett v. Price County, 130 
Wis. 6387, 110 NW 821. 

48. Bortree v. Dunkin, 20 Wyo. 
S7e 23) P 9h: 

49. Cal.—Barbour v. Flick, 121 
Cal. 425, 53 P 927; Santa Paula Wa- 


ter Works v. Peralta, 5 Cal. Unrep. 
Cas. 779, 42 P 239. 

Ind.—Cline v. Gould, 17 Ind. A. 
647, 47 NE 237. 

Iowa.—Cochburn v. Hawkeye Com- 
mercial Men’s Assoc., 163 Iowa 28, 
143 NW 1006. 

Mont.—Farleigh v. Kelly, 24 Mont. 
369, 62 P 495. 


[8 C. J.-91] 


S. D.—lLa Penotiere v. Kellar, 28 
S. D. 469, 134 NW 48. 

Tex._—American Nat. Bank _ v. 
Petry, (Civ. A.) 141 SW 1040; Gibbs 
v. Eastham, (Civ. A.) 139 SW 1166; 
Missouri, etc., R. Co. v. Milliron, 53 
Tex. Civ. A. 325, 115 SW 655. 

Wash.—Skagit R., ete., Co. vy. Cole, 
1 Wash. 330, 26) P-535. 

But see New England Mortg. Se- 
curity Co. v. McMillan, 41 S. C. 547, 
19 SE 692, 695 (where it was held 
that, although counsel used com- 
mendable judgment in attempting a 
compliance with the rule of court re- 
quiring briefs to be filed within a 
certain time, this will constitute no 
ground to reinstate an appeal which 
was dismissed because of such fail- 
ure). 

50. Long v. Hodges, 126 Ga. 680, 
55 SE 916; Long vy. Minden Bank, 126 
Ga. 679, 55 SE 915; International, etc., 
Ry Gov. Walters;, (Lex. ‘Civ.. A.) Lee 
SW 916; Western Union Tel. Co. 
White, (Tex. Civ. A.) 140 Sw 128: 
Cook vy. South Omaha Nat. Bank, 13 
WiOLS ioe 18. 

“Where a showing made by counsel 
for plaintiff in error for failure to 
file briefs in the time required by 
the rules does not show such an un- 
avoidable casualty or overwhelming 
necessity as would justify a disre- 
gard of the rules, it is insufficient to 


| warrant an extension of time for fil- 


51. Cline v. Gould, 17 Ind. A. 647, 
47 NE 237; Wagner vy. Portland, 40 
Or. 389, 60 P 985, 67 P 300; American 
Nat. Bank vy. Petry, 
141 SW 1040. ee ctipers Lasker Real 
Estate Assoc. Word, (Tex..Civ. A.) 
123 SW 709 (holding ‘that an excuse 
on the ground of illness of counsel 
is insufficient in the absence of a 
showing of some attempt to secure 
the services of another attorney to 
prepare the brief). 

{a] Especially is this true where 
a plaintiff in error, on learning of the 
illness of his counsel, because of 
which counsel had not filed a brief, 
immediately retained other counsel to 
procure an extension of time for 
filing, and it was shown that about 
three weeks before the expiration of 
the time plaintiff had had a consulta- 
tion with his regular counsel and 
then understood that the brief would 
be filed in time, the motion for an ex- 
tension, although made after the ex- 
piration of the time limited, would be 
granted. peivs v. Brill, 15 Wyo. 
521, 90 P 448. 

[b] A motion for extension of 
time made even after the expiration 
of the time will be granted where it 
appears that plaintiff in error was 
out of the state at and for some time 
previous to the expiration of the 
time, and that he had no knowledge 
of the default until a short time 
previous to the filing of the motion. 
Dee vy. Straup, 15 Wyo. 530, 90 P 


(Lex.p CivaeAQ ae 
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ment;°? a misunderstanding between two attorneys 
as to which was to act, superinduced by the party’s 
ignorance of the English language,°? counsel’s re- 
fusal to act, in consequence of a disagreement be- 
tween himself and his elient;°* heavy publie duties 
of appellant’s counsel and the clerk 1 
to the court that the case was important °°—re- 
liance of counsel on a stipulation between the par- 
ties to put the case at the foot of the docket,°® an 
agreement between counsel for the parties that 
counsel for plaintiff could file briefs at any time, 
and. that defendant’s counsel should be allowed 
all the time he wished in which to prepare his an- 
swer to the briefs;°* failure of respondent to re- 
turn a proposed statement of facts furnished him;°° 
inability of appellant, by‘a diligent search, to find 
many of the necessary papers in the case within the 
time for filing the brief, because such papers were, 
without his knowledge, in the office of appellee’s at- 
torney;°® misconception of counsel as to the date 
from which the time for computing the time for 
filmg the brief should begin;®° or from a casualty 
which could not have been anticipated.*+ So, where 
a case was continued because there was no evidence 
of service of the scire facias, and thereafter ap- 
pellee produced the writ, showing due service, his 
motion to set aside the order of continuance be- 
cause of appellant’s failure to file briefs was 
denied.** And, where, on appeal by several defend- 
ants, one alone filed a brief and the others did not 
join therein, but counsel for the others filed an affi- 
davit to the effect that he assisted in writing a 
brief in behalf of all defendants, which he sup- 
posed had been printed and filed, until a motion to 
dismiss the appeal for failure to file briefs was in- 
terposed, and an affidavit by the attorney for the 
defendant which did file a brief, corroborated the 
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brief and to be heard at the trial.** On the other 
hand a default is not excused by the fact that one 
of appellees, pending the appeal, had been adjudged 
insolvent, and that no assignee had been ap- 
pointed ;°* by ordinary delay of the mails;®° by the 
fact that there was a misunderstanding or dispute 
between associate counsel as to who should be em- 
ployed to print the briefs;°° that counsel was too 
much engrossed with other business,®’ at least in 
the absence of an excuse for not securing the serv- 
ices of some other attorney to prepare the brief ;°* 
that counsel who was from another state was igno- 
rant of the time for filing;® that the attorney most 
familiar with the case for appellant was.in bad 
health during a large part of the time allowed for 
filing the brief, and that the record had been lost 
and was not found until about a month before the 
date set for submission of the cause;’° that a 

motion was pending to dismiss an appeal for in- 
sufficiency of the appeal bond;*! that the delay was 
due to the act of appellant’s. local attorney in 
sending the brief to its general attorney for exami- 
nation ;*? that there was an agreement that the filing 
of briefs was waived in all cases in which a desig- 
nated attorney represented defendant, where ap- 
pellant had no information that the designated at-— 
torney represented defendant, especially where he 

did not make any request that the filing of briefs . 
should be waived until after the expiration of the 
time fixed for filing briefs;** that an oral promise to 
extend the time had been made by an attorney who- 
represented defendant in error in the trial court, 
but who was not shown to have authority to repre- 
sent him in the appellate proceedings, and who had 
not been admitted to practice in the supreme 
court;"* that the failure to file the brief in time 
was due to the delay of the printer, where there is 


ea such defendants were allowed to file a 


W. E. Caldwell Co. v. Steckel, 
143 nnd 564, 121 NW 376. 
538. Santa Paula Water Works v. 
Peralta, 5 Cal. Unrep. Cas. 779, 42 P 
etc., 


239. 

54. Skagit R., COV Coley ge: 
Wash. 330, 26 P 535. 

55. Benn v. Chehalis County, 10 
Wash. 294, 38 P 1039. 

56. Barbour v. Flick, 121 Cal: 425, 
53 P 927; Mutual Bldg. etc., Assoc. 
Vi Tascott, 143° INP 30537 32 NE 376 
(where it was held that the court 
would not dismiss the case, even 
though the judges had, before the 
term began, informed appellee that 
they would not respect the. stipula- 
tion, when no inconvenience or delay 
resulted). 

57. American Warehouse Co. v. 
Hamblen, (Tex. Civ. A.) 146 SW 
1006. 

58. Jefferson County v. Trumbull, 
31. Wash. 217, 71 P 787 (under ex- 
press statutory provision). 

59. Merchant’s Nat. Bank v. Mc- 
Kinney, 1 S. D. 78, 45 NW 203. 

60. Cole v. Willow River Land, 
eterECo. 160 Ore 5940" e659 alse 
176, 1030; Kearney v. Oregon 1nd ete., 
Co., 59 Or. 12, 112 P 1083, 115 P 593. 

Gl: Buehner Vv. Creamery Package 
Mfg. Co., 124 Iowa 445, 100 NW 345, 
104 AmSR 354. 

62. Blair v. Reading, 96° Tle 130: 

63. John P. Sharkey Co. v. Port- 
ena, TOOT ODS LOG Mesos lem tila ail 

64. Suman v. Archibald, 116 Cal. 
41, 47 P 865. 

65. Long v. Hodges, 126 Ga. 680, 
55 SE 916; Long v. Minden Bank, 126 
Ga. 679, 55 SE 915. And see Small 
v. Johnson County Sav. Bank, (Wyo.) 
92 P 289 (holding that failure to com- 
ply with Supr. Ct. Rule No. 15 [26 
P xii, 53 P v] providing that, within 


sixty days after filing the petition in 
error, plaintiff in error shall file with 
the court copies of his brief, and 
serve on or mail to the opposite party 
one copy, is not excused, where the 
service was on the last day of such 
period, but the briefs, mailed on that 
day, were not received until two days 
thereafter, by the fact that counsel 
for the opposite party, when sought 
on the day before and two days be- 
fore, could not be found, as service 
on counsel need not be prior to the 
filing with the court). 
66. Reynolds v. Jackson County, 
S422, DO eel Oni. 
ae Ill—Smith v. Tenney, 60 Ill. 


Iowa.—Davis v. Huber Mfg. Co., 
119 Iowa 56, 93 NW 78. 

Okl.—Roff First Nat. Bank vy. 
Smith, 16 Okl. 123, 83 P 1119. 

Or.—Schafer v. Beecher, 101 P 899. 

Wash.—Ambrose v. Gwinnup, 16 
Wash. 333, 47 P 737; tee Shep- 
erd, 4 Wash. 615, 30 P 664 

[al Thus the failure of the attor- 
ney for plaintiff in error to file briefs 
in a case set for submission on 
March 13, while the transcript was 
filed on September 20 preceding, is 
not excused by his averring that dur- 
ing the first days of January he was 
unexpectedly called to Mexico and 
there detained until early in Febru- 
ary; that shortly after his return he 
was constantly occupied in the prep- 
aration of cases in the district court, 
and had in charge the partition of a 
large estate, the details of which 
were intricate and required his con- 
stant attention. American Ware- 
house Co. v. Hamblen, (Tex. Ciy. A.) 
146 SW 1006. 

[b] Engagements in causes in 
other courts afford no excuse for 
failure to file briefs within the time 


no attempt to get any extension of time.” 


So, 


prescribed by the_rules of court. 
ies dark v. Jones, 54 Or. 271, 102 P 


68. Lasker Real BHst. Assoc. v. 
Word, (Tex. Civ. A.) 123 SW 709. 
69. Cronkhite v. Bothwell, 3 Wyo. 
739, 31 P 400. 
70. Krisch y. Richter, (Tex. Civ. 
136 


A.) 125 SW 935. 

71. Headstrom v. Hellieson, 

Cal. 498, 69 P 148 (in which it was 
said that appellants should have 
made a motion for extension of 
time). 

72. Deal v. Western Clay, etc., Co., 
18 N. M. 70, 183 P 974 (where it was 
said that it was appellant’s duty in 
such case to have applied for an ex- 
tension of time). 

73. Chicago, etc., R. Co. v. Cren- 


ppeNy 51 Tex. Civ. A. 198, 112 SW 
74, Robertson v. Shorrow, 10 Wyo. 
368, 69 PI. 


75. Schafer v. Beecher, (Or.) 101 
P 899; Carter v. Wakeman, 47 Or. 212, 
82 P 858. See also Hammer vy. Craw- 
ford, (Mo. A.) 91 SW 57 (holding 
that, where plaintiff in error failed to 
file his abstract and brief twenty 
days before the date set for the hear- 
ing, and the only excuse made was 
the printer’s failure to complete the 
printing in time, as both plaintiff in 
error and the printer had expected 
to do, but neither testified as to when 
the brief and abstract were placed 
in the hands of the printer for print- 
ing, the showing of diligence was in- 
sufficient to preclude a dismissal of 
the writ): Ussery v. Vogel, 36 S. C. 
603, 15 SE 512 (where it seems that 
the court does not recognize any ex- 
cuse whatever for failure to file a 
brief in time). But see Neppach v. 
Jones, 28 Or. 286, 39 P 999, 42 P 519 
(holding that an appellant whose 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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under a rule requiring the clerk; in case appellant 
fails to file his brief within the time limited there- 
for, to enter an order dismissing the appeal unless 
appellee files a written. request that the case be 
passed on by the court, the failure of the clerk to 
enter such order will not entitle appellant to a hear- 
img.“ And it has been held that the fact that the 
only error intended to be raised is the insufficiency 
of the complaint will not excuse a failure to file a 
brief within the required time, although it is pro- 
vided by rule of court that no alleged error will 
be considered unless stated in the brief, except that 
the objection that the complaint does not state facts 
sufficient to constitute a cause of action may be 
taken at any time.”7 

[§ 160514] 4. Extending or Abridging Time for 
Filing. For filing briefs in some states the rules 
provide for the granting of an extension of time, 
but the prerequisites for obtaining it must be at 
least substantially complied with.7® 

Stipulation for extension of time. It has been 
held under some rules of court that counsel cannot 
by stipulation extend the time for filing briefs, the 
view being taken that the rule specifying the time 
for filing briefs is made for the benefit of the court 
and not for that of counsel or parties,” although 
under others the contrary view is taken.®° If rules 


of court or statutes require a stipulation for extend-. 


ing the time to be in writing, a verbal: agreement is 
of no effect.§+ 

Extension of time by courts. It is sufficient 
ground for extending the time that the delay in 
filing the brief was caused in part by a misunder- 
standing of counsel, and in part by appellant’s in- 
ability, because of his poverty, to obtain the money 
necessary to pay the expenses of the appeal.§* So 
it has been held that a petition alleging that the 
attorney for appellee believed that the case would 
be dismissed for failure of appellant to serve notice 
of appeal in time, and that he was notified thaf the 


failure to serve his brief in time was 795 
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Lehigh Coal, ete., Co. v. Scal- 
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“ease would be heard on giving him thirty days, 


within which time to file points and authorities, 
when he was compelled to be out of the state on 
business, and that the time given, without exten- 
sion, would be too brief, is sufficient on which to 
base an order extending the time for filing authori- 
ties thirty days.** And, where by statute all pro- 
ceedings are suspended, by death of respondent’s 
counsel, until another counsel is appointed or re- 
spondent appears personally, and respondent’s coun- 
sel dies six days before expiration of the time al- 
lowed appellant to file a brief, appellant is entitled 
to six days within which to file a brief after re- 
spondent selects another counsel and meves to dis- 
miss the appeal for failure of appellant to file a 
brief.8¢ It has been held that a motion for exten- 
sion of time comes too late after submission of the 
cause,®> or when made on the ealling of the doeket 
and at the time of a motion by appellee to dismiss,§© 
or when made several months after the expiration 
of the time for filing a brief.87 So it has been held 
that a motion to reinstate, after dismissal of the 
appeal for a failure to file a brief, will not be 
granted where at the time of the motion to dis- 
miss appellant did not have his brief ready, nor 
negative laches, nor show cause why he should be 
allowed to file it.86 Under a statute authorizing a 
motion before the trial court for extension of time 
in which to file briefs, it has been held that re- 
spondent’s failure to give notice to appellants of 
its application for further time will not cause. the 
appellate court to strike the briefs from the files 
where the briefs were filed within the additional 
time granted by the lower court.®® 

In California if the brief is not filed within the 
extended time, the appeal should, in the absence of 
any reasonable excuse, be dismissed.°? 

Abridging time for filing briefs. By the express 
provisions of some rules of court, for good eause 


SW 570. Compare Manowitz v. 


due to the neglect and delay of the 
printer, and not to any fault on his 
part, will be relieved from his de- 
fault). 

mo Smith v. Wells Mfg. Co., 144 
Ind. 266, 43 NE 131. y 

77. Lacey v. North Olympia Land 
Co., 4 Wash. 261, 29 P 929. 

7g. Shain v. People’s Lumber Co., 
98 ‘Cal. 129, 32 P 878; Morgan v. 
Baton, 59 Fla. 557, 51 S 814; National 
Christian Assoc. v. Simpson, 21 Wash. 
H6i56., be Saat 

[a] In California (1) the proper 
practice, for an attorney. desiring an 
order of the supreme court extending 
the time within which he may file his 
points and authorities, is to show by 
the affidavit upon which he asks the 
order the date when the transcript 
was filed and whether any time in ad- 
dition to that stipulated by the rule 
has been given, either by order or by 
stipulation, so that it may be deter- 
mined therefrom whether, within the 
discretion of the court, it ought to 
grant the time asked for. Shain v. 
People’s Lumber Co., 98 Cal. 120, 32 
P 878. (2) It has been held, how- 
ever, that, when a cause on-appeal is 
submitted without argument and no 
prief is on file for appellant, and the 
judgment is affirmed, the eourt will 
set aside the judgment and restore 
the case to the calendar, if the case 
is an important one, if it appears 
that there was a stipulation of re- 
spondent’s counsel extending the 
time for filing the brief, although 
counsel should have placed the stipu- 
Jation on file. Peo. v. Mora, 50 Cal. 
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‘Union Pac. R, Co. v. Grace, 


len, 61 Minn. 63, 63 NW 245. 

80. Connor v. Zachry, 54 Tex. Civ. 
AR LSS, eld OWE SON tale lari 
(Wyo.) 


137 P 881. And see cases in follow- 
ing note. 
fa] Construction of stipulations. 


—(1) An agreement between counsel 
for the extension of time for filing 
appellant’s brief, although it does not 
fix the exact date at which the brief 
is to be filed, cannot be construed to 
allow appellant an unreasonable time 


within which to file his brief. West- 
ern Union Tel. Co. v. White, (Tex. 
Cive As) 2140 “SW b2b: (2) And a 


stipulation extending the time of fil- 
ing appellant’s brief gives no exten- 
sion of time to respondent within 
which to file his. Carlson vy. Van de 
Vanter, 19 Wash. 32, 52 P 323. 


81... Block *v.. Lehman, 32 S. D. 40, 
141 NW 982. See also Bunday v. 
Smith, 238 9S: D> 308) 1217 NW (792 


(holding that, under Rey. Pol. Code 
§ 699, providing that an attorney may 
bind hjs client by stipulation, but 
that no evidence of such agreement 
is receivable except the statement of 
the attorney himself, his written 
agreement, etc., the court on appeal 
will not consider oral stipulations by 
attorneys extending the time for fil- 
ing abstracts and briefs, where the 
respective counsel differed as to their 
recollections regarding them): Texas 
State Fair v. Cowart, (Tex. Civ. A.) 
165 SW 1197; Brown vy. Cameron, 
(ex Civ, A.) (164) SW 426%), Texas, 
etc.,. R. Co: *y.. Martin, (Tex. Civ. A‘) 
132 SW 834; Hmerson v..A. F. Shap- 
leigh Hardware Co., (Tex. Civ. A.) 66 


Gaenslen, (Tex. Civ. A.) 142 SW 963 
(holding that an oral stipulation for 
an extension of time, if undisputed, 
will be enforced, but, if the stipula- 
tion is the subject of dispute, the 
appeal must be dismissed). 

Niosi v. Empire Steam Laun- 
(Cali r46CP eee 

Boyd v. Western Union Tel. 
Co., (S: C.) 70°SE 409; 

84. Troy Laundry Mach. Co. vw. 
Drivers’ Independent Laundry Co., 
Py Cal Aawt5 ol OG P 36. 

85. Morgan vy. Oliver, (Tex. Civ. 
A.) 129 SW 156. 

86. Smith v. Illinois Cent. R. Co., 
120 Ky. 555, 87 SW 314, 27 KyL 937 
(holding, however, that, where both 
parties are before the court and the 
ends of justice will be met by re- 
quiring appellant to pay the costs in 
the reviewing court up to the time of 
the motion, the motion to dismiss 
will be overruled, but appellant will 
be required to pay the costs of ap- 
peal up to the time of the motion). 

87. Bates v. Loffler, 28 S. D. 228, 
133 NW 283. 

88. Calvert v. Carstarphen, 133 N- 
Cre 2b, ep SHEsbo 

89. National Christian Assoc. v. 
Simpson, 21 Wash. 16, 56 P 844. 

90. Cal.—Pilger v. Strassman, 112 
Cal}691, 52' P40; 

Okl.—Des Moines F. Ins. Coa w 
Doggett, 27 Okl. 522; 112 P 992: 

Ss. D.—Bunday v. Smith, 27 S. mH 
308, 121 NW 792. 

Tex.—Brown v. Cameron, (Civ. A.} 
164 SW 425. 

Wyo.—Sheehan v. First Macy Ditech 
Cox 112" Wyo. 176, 73) B* 964: 
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shown, the court may abridge the time for filing 


the briefs.°! 
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waived by the parties.” 


recognized by filing a motion for 
extension of time within which 


91. State Bd. of Equalization v. 
Peo., 29 Colo. 358, 68 P 236 (holding, 
however, that an order abridging the 
time for filing the briefs would not 
be made where a cause had been 
pending on an appeal from a joint 
judgment against several defendants 
for five months, owing to a failure 
of the appellants’ attorney to cause 
a writ of scire facias to be served on 
appellees, and when such writ was 
finally issued it was served on some 
of such defendants within less than 
ten days of the term to which it was 
returnable, the appellees served with- 
in less than ten days not being re- 
quired, under Rule No. 2 of the court, 
to appear until the following term). 

92. Hart v. Murdock, 80 Nebr. 274, 
114 NW 268; Mead Plumbing, etc., 
Co. v. Irwin, 77 Nebr. 391, 111 NW 
636" Union sac. Ro Conv, } Grace, 
(Wyo.) 137 P 881. And see cases in 
following notes. 

{a] For evidence held insufficient 
to show a waiver by appellee of the 
filing of briefs by appellant see Wise- 
man v. Maddox, (Tex. Civ. A.) 135 
SW _ 756. 

938. Meade Plumbing, etc., Co. v. 
Irwin, 77 Nebr. 391, 111 NW 636. 

94. State v. McDonald, 55 Or. 419, 
103 P 512, 104 P 967, 106 P 444; Mar- 
tin Co. v. Cottrell; (Tex. Civ. A.) 142 
SW 48; Gulf, ete., R. Co. v. Mitchell, 
21 Tex. Civ. A. 463, 51 SW 662. 


95. Martin Co. vy. Cottrell,. (Tex. 
Civ. A.) 142 SW 48. 
96. Whitehead v. Tulane, 11 La. 


Ann. 302. See also Livesley v. Pier, 
9 Wash. 658, 38 P 156. 

97. Gibson v. Morris, 28 Tex. Civ. 
A. 555, 67 SW 4338. 

98. Yates v. Thompson, 44 Ill. A. 


145; Union sPae. R&R, (Co: v. Grace, 
CWyo.) 137 PB 881. 
99.- San Antonio, ete.,.R. .Co.; v. 


Turnham, (Tex. Civ. A.) 77 SW 625. 
1. Ala.—Farrior v. Stagg, 44 §S 
541; Doe v. McDougal, 48 Ala. 383. 
Cal.—_Sewell v. Christie, 163 Cal. 
Too) tit weaviloce Dex er rVa "Seal Rock 
Tobacco Co., 78 Cal. 624, 21 P 372; 
Peek v. Peek, 15, Cal. 298, 5 Wy APe Bs bah 
Faris v. Lampson, 73 Cal. 190, 14 Pp 
674; Whitman v. Hay, 9 P 99; Baster- 
by v. Napa, P6003 Brewster v. 
Johnson, 51 Cal. 222; "Hickinbotham 
v. Monroe, 28 Cal. 489; Holm. v. 
Roach, 25 Cal. 37; Rothrock v. Bald- 
wins 4%. Cal... Unrep.. Cas.s.338, 9iie P 
1014; Scott v. Snowden, 2 Cal. Unrep. 
Cas. 842, 16 P 768; Delger v. Jacobs, 
18 Cal. A. 698, 124 'P 95. 
Mich.—Busch y. Fisher, 89 Mich. 
192, 50 NW 788; Woodward v. Ches- 
ter, 42 Mich. 461, 4 NW 167. 
Mont.—Killhoniec v. Nuss, 24 Mont. 
292, 61 P 648; State v. Dakin, 15 
Mont. 556, 39 P 848; Steuffen v. Jef- 
feris, 9 Mont. 66, 22 P 152. 
Nev.—Matthewson v. Boyle, 20 
Nev. 88, 16 P 434; Robinson v. Long- 
ley, 18 Nev. :71, tee 377; Goodhue v. 


Shedd, 17 Nev. 140, 30 P 615; Finlay- 


5. Waiver of Objection. 
a brief out of time is not jurisdictional and may be 
Thus it has been held that 
objections based on delay in filing a brief are 
waived where: the opposite party neither objects 
to service and filing thereof, nor moves to have it 
stricken from the record as not filed in time;°* or 
where the opposite party files his brief,®* under 
which circumstances the court will consider appel- 
lant’s brief, although it had theretofore refused 
appellant’s request to file his brief.®° 
is a waiver where the case is argued without ob- 
jection,°® where the briefs are treated as properly 
filed and no objections made until a few days be- 
fore submission of the cause,®* where the brief is 
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brief,®’ or where counsel for appellee stipulates in 


writing with appellant’s attorney for the postpone- 


The filing of 


So also there 


peal.” 


or obtaining an 
to file a reply 


son v. Montgomery, 14 Nev. 397. 

Or.—Steiger v. Fronhofer, 43 Or. 
178, :72 PP 693; State_y.. Horn, 39 Or. 
152, 65 P 1066; Giachetta v. Mar- 
quam, 24 Or. 160, 33 P 537; Tucker v. 
Constable, 16 Or. 239, 17 P 878. Com- 
pare Price v. Werner, 111 P 49 (hold- 
ing that, under Supr. Ct. Rule No. 20, 
as amended October 15, 1909, requir- 
ing the filing of motions to dismiss 
appeals within ten days after knowl- 
edge of the failure of the adverse 
party to comply with the rules, an 
appeal will not be dismissed for the 
failure of appellant to serve and file 
a brief or abstract where the motion 
to dismiss was not filed until twelve 
days after the time for serving and 
filing had expired). 

Wis.—Saltzstein Vv. Nannepat 153 
Wis. 272,-139 NW 751, 141 NW. 234 
(holding that the supreme court will 
not strike a case from its calendar, 
on appellant’s motion, to save him 
from an affirmance of the judgment 
because of his default in serving his 
ease and brief, if it can possibly 
avoid doing so); Perkins y. Jacobs, 
99 Wis. 409, 75 NW 76. 

[a] Failure of one of several ap- 
pellants to file brief.—Where all the 
defendants jointly appealed from: the 
entire decree, but one alone filed a 
brief, the appeal would not be dis- 
missed because the other defendants 
did not join therein or file a separate 
brief, the’ most severe punishment 
that could be imposed being the de- 
nial to such defendants of the right 
to file a brief, and the refusal of the 


' privilege of appearing, by person or 


counsel, at the trial of the cause on 
appeal. John P. Sharkey Co. v. Port- 
lands 58 Or. 368, : 106. P) 331, 114 P 


2. Ariz—Smith v. Stilwell, 9 Ariz. 
2265480 Bi See: 


Ind. T.—Missouri, ete.; R. Co. v. 
Kidd) 6 ind. i. , 88 SW 308. [aff 
146 Fed. 499, 77 CCA 13]; Kaase v. 


Johnston, 5 Ind. Te 05), 22 SW CSO 
Wade v. Percival, 5 Ind. T. 75, 82 SW 
679; Waite” v.- Gulf, ete, aR. .Co:,,.2 
Ind. T. 83, 47 SW 302. 

N. J.—Hazard v. Phcenix Wood- 
working Co., 78 N. J. Iq. 568, 80 A 
456; Hazard v. Swedesboro Bd. of 
Education, (Ch.) 75 A 237, 

Okl.—Chicago, etc., R. Co. v. Cana- 
dian County, 42 Okl. 618, 142) P 315; 
Bryan v. Umholts, 42 Okl. 477, 141 P 
1107; Wright v. State, 42 Okl. 251, 
140 P 1147; Nicholson v. Barnes, 42 
Okl. 250, 140 P 1155; Tulsa County v. 


Breckenridge, 42 Okl. 205, 140 P 
1147; Howard Mercantile Co. . v. 
Squires, 41 OKl.- 580,.. 139. BP 253: 


Deible v. Union Iron Works, 41 OkL 
573, 139 P 252; Wallingford v. Wood, 
41 Okl. 572, 139 P 252; Terry v. Cok- 
er, 41 Okl. 427, 1388 P 814; Boyd v. 
Webb Queensware Co., 40 Okl. 115, 
136 .P" 422; E. Geanally Graing Cowes 
McQueen First State Bank, 39 Okl. 
786, 136 P 744; Thompson y. Yount, 


ment of the submission of the case in order to en- 
able appellee to file his briefs.°® 

[§ 1607] J. Effect of Failure to File Briefs. 
Default of appellant or plaintiff in error. 
alty for failure of appellant or plaintiff in error to 
file briefs depends, it is apprehended, on the pro- 
visions of the statutes or rules of court. 
bama, California, Michigan, Montana, Nevada, Ore- 
gon, and Wisconsin the judgment has been affirmed 
where appellant failed to file a brief,t and in Ari- 
zona, Indian Territory, New Jersey, Oklahoma, and 
South Carolina the practice’is to dismiss the ap- 
In Florida, Illinois, Indiana, Iowa, Kansas, 
Missouri, South Dakota, and the United States su- 
preme court the court in some cases affirmed the 
judgments,’ and in: other cases dismissed the ap- 


The pen- 


In Ala- 


] 39 Okl. 788,'1386 P 592; Hill v. King- 


fisher, 39 Okl. 782, 136 P 775; Turner 
Hardware Co. v. John Deere Plow Co., 
39 Okl. 633, 136 P 417; Joiner v. Cobb, 
39 Okl!) 581; 136):P» 421;:\ Martin ive 
Glass, 39 Okl. 59, 134 P-51; State v. 
Weatherford Milling Co., 37 Okl. 143, 
131 P 6838; Miller Lumber Co... v. 
Swink Mercantile Co., 37 Okl. 74, 130 
P 574; Huddlestun v. Osborne, 37 Okl. 
18, 130 P 146; Ledbetter v. Kimsey, 
128 P 1086; Hukill v. Tharp, 36 Okl. 
178, 128 P 113; Hill v. Riddle, 36 Okl. 
1122; 128° P 112; Snow v. Frye, 34 Okl. 
826, LOA aS 422: Reliable Ins. Co. vy. 
Newcomber, 34 Okl.. 759, 127 P 260; 
Thompson v. Murray, 34 Okl. 521, 125 
P 1133; Turner v. Huffstetler, 33 Okl. 
462, 126 P 730; Atchison, etc., R. Co. 
v. Rath, 32 Okl. 857, 124 P 59; Rice 
v. Jones, 32 Okl. 734, 124 P 67; South- 
ern Star Min. Co. v. American Con- 
centrator Co., 31 Okl. 817, 123 P 1047; 
J. I.. Threshing ‘Mach. Co...y..Ditto, 
31 Okl. 149, 120 P 636; Wheeler v. 
Dolak, 30 Okl. 706, 120 Pp 966; Dewey 
v. Nix, 30. Okl. 698, 120 P 952: Farm- 
ers’, ete., Warehouse Assoc. v. Burt, 
30 Okl. 396, 120''P 2963 Cox! v. Rog- 
ers, 30 Qkl. 296,.119.P "205; Gillespie 
We Wrisbie, 27 Ok1. 861, 112 P 968; 
Waverley Inv. Co. v. nid, 27 OKI. 
653, 112°-P 992° Ered Miller Brewing 
Co. v. Kelly, 27 Okl. 461, 112 P 983; 
Missouri, ete. R. Co. v. Wortman, 
27 Okl. 455, 112 P 1047; Monnington 
v: ,Cotteral, .26. Okl.. 817, ,110_.P "652? 
Cooper v. Chapman, 26 Okl. 600, 110 
P 722; Baker v. Phelps, 26 Okl. 200, 
109 P 72; Long v. Dunham, 26 Okl. 
165, 109 p 72; Leavitt v. Commercial 
Nat. Bank, 26 OK. £6455 L099 earls 
Barker v. Forrest, 26 Ok. 12, 108 P 
407; Horner v. Goltry, 23 Okl. 905, 
101° PP, -T1iti; Stallard ve -Hagar ot 
Okl. 608, 78 P 323; Alva State Bank 
v. Renfrew, 10 Okl. 25, 66 P 803; 
Sauers v. Tate, 7 Ok. 211, 54 P 452. 
Compare Ryan vy. Brown, 19 Okl. 238, 
91 P 894; Le Breton v. Swartzel, 14 
OkPSb2 1s 78 P 323; Ballew v. Schlos- 
ser, 5 Ox1. 146, 48 P 182; Paden v. 
Worrell, 4 Okl. 92, 43 P 1059; Conk- 
ling v. Cameron, 3 Okl. 525, 41 P 
609 (all, holding that the court may 
dismiss the appeal, affirm the judg- 
mes or:«continue the case). 

S. G.—Marion Bank v. Hverett, 40 
Ss. ms 549, 18 SH 891. 

U. ‘§.—Ryan v. Koch, 17 Wall. 

19° 21 L. ed. 611. 

Fla.—Clarke v. Southern Express 


Co., 33 Fla. 617, 15 S 252. 
bay ravO page v. Zimmer, 52. Ill: 
Ind.—Fishback, etc., Gravel Road 


Co. v. Fishback Gravel Road Co., 38 
Ind. 265; Davis v. Franklin First 
Nat. Bank, 28 Ind. 240; Lovengood v. 
Tarrenee;.. 265, 14nd.- Jibs Perris: vs 
Hayes, 16 Ind. 160; Falkner v. Mc- 
Tlroy, 11 Ind. 510; Zehnor v. Crull, 
10 Ind. 547; Henderson v. Burch, 10 
ate 54; Morrison v. Weaver, 7 Ind. 
705. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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peal. In Utah and under the rules and practice of the 
United States circuit court of appeals, where appel- 
lant fails to file a brief, the court may dismiss the 
appeal or affirm the judgment, or dispose of the 
ease on the merits.> In Colorado, on an appeal di- 
rectly from the trial court to the supreme court, 
the appeal was dismissed,® and, on an appeal from 
an intermediate court of appellate jurisdiction, a 
rule of the supreme court requiring new briefs to 
be filed, the court dismissed the appeal and affirmed 
the judgment for noncompliance with the rule.? In 
Idaho it has been held that an appeal will not be 
dismissed for failure of appellant to file briefs, 
where appellant’s counsel appears and argues the 
ease orally. In Kentucky the judgment was af- 
firmed in one ease,® and dismissed in others;}° in 
another the appeal was dismissed without preju- 
dice, and in another the court refused to dismiss 
the appeal in accordance with the letter of the rule, 
but adjudged that appellant should pay the costs 
up to date, and that an order previously entered 
continuing the case for oral argument would 
stand.1? In Louisiana, where a case on appeal has 
been postponed to await the filmg of a brief, and 


‘none has been filed, and none will be filed, and a 


judgment is founded on an authentic act the gen- 
uineness of which is not contested, the judgment will 
be affirmed.t? In Maryland, under the direct pro- 
visions of the court rules, if either party fails to 
furnish briefs ready for use when the case is reached 


AND ERROR 
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in regular order, the party not in default may have 
the judgment affirmed, or the case continued, at his 
election.14 In Nebraska some of the decisions 
broadly state that the judgment will be affirmed 
without an examination of the record.° Other de- 
cisions state that the judgment will be affirmed 
where, on a consideration of the record, the court is 
satisfied that the verdict and judgment conform to 
the pleadings and evidence.1®° And in more recent 
decisions it has been held that the judgment will be 
affirmed or the proceedings dismissed;** but that, 
upon motion, a rehearing will be granted if a plain 
error appears upon the record probably requiring 
a reversal.18 In New Mexico, where appellant 
fails to file briefs within the time limited by rule 
of court, the order of dismissal or affirmance goes 
as a matter of course, upon motion of the appellee, 
and no notice need be given appellant, or his attor- 
ney.1® Failure to file briefs on appeal or error 
to the supreme court of Texas has been held ground 
for dismissal.2° Under the express provisions of 
Rule No. 42 of the court of civil appeals, a judg- 
ment in an action in which appellant has failed to 
file briefs as required by the rules of the court may, 
on the filing by appellee of a brief showing the cor- 
rectness of the judgment, be affirmed without ex- 
amining the record further than to see that the 
judgment is one that can be affirmed on the view _ 
of the case presented by appellee.2* Only errors 


Towa.—Illinois Cent. R. Co. v. Ham- 
jiton County, 116 NW 1049; Larson 
v. Larson, 109 NW 783; Beams v. 
Crawford, 86 Iowa 753, 53 NW _ 225; 
Raynor y. Raynor, 77 Iowa 282, 42 
NW 184; State v. Ullins, 74 Iowa 763, 
38 NW 549; Clime v. Phipps, 62 Iowa 
759, 17 NW 590; Mores v. Hanchett, 
54 Towa 747, 6 NW 140. 

Kan.—Campbell v. Phillips, 28 Kan. 
753; Davis v. Fillmore, 15 Kan. 333. 

Mo.—Graves v. Chapman, 248 Mo. 
83, 154 SW 61; Washburn y. Eaton, 
45 Mo. 566; Coléman vy. Earles, 37 Mo. 


227; Reidey v. Newell, 37: Mo. 128; 
Pruett v. Warren, 87 Mo. A. 566 : 
State v. Whitten, 23 Mo. A. 459; 


State v. Lades, 19 Mo. A. 273; 
dalia First Nat.. Bank v. Kruse, 17 
Mo. A. 511; Swallow v. Duncan, 17 
Mo. A. 336; “Macon Wagon Co. v. Car- 
ney, 17 Mo. A. 330: Ward y. Davidson, 
13 Mo. A. 573; Murphy v. St. Louis 
F. & M. Ins. Co., 7 Mo. A. 562. See 
State v. Shultz, 3 Mo. A. 595. 

Ss. D.—Jorgenson v. Tidrick, 148 
NW 18; Lounsberry v. Kelly, 148 NW 
18; Bridenbaugh v. McElrath, 148 
NW 18; State v. Van Dyke, 31 8S. D. 
424, 1414 NW 210; Dakota Nat. Bank 
Vv. Kleinschmidt, 31S. D. 35, 139 NW, 
348; Erickson v. Stephensen, 24~ Si 
96, 110 NW 36; BAe iat Mut. Frail 
ete., Ins. Assoc. Roche, 21 S. D. 90, 
109 NW 512; Murphy. Vv. Reliance 
Gold Min. Co., 20 S. D. 618, 108 NW 
Alsye Benedict v. Smith, 10S. Da °35,, 71. 
NW 139. 

4. U. S.—Schooner Catherine y. 
UAS., 7% .Cranch 999, 3-AL.‘ed.s 281. 

Fla.—Brevaldo v. C. B. Rogers Co., 
44 Fla. 496, 33 S 455. 

ome — Alton Nat. Bank v. Beg gs, 108 
Il. A. 672; Hooper v. McCaffery, 77 
Till. A. 278. 

Ind.—Carriger v. Kennedy, 134 
Ind. 107, 33 NE 909; Louisville, etc., 
R. Co. v. Indianapolis, ete, Gravel 
Road Co., 104 Ind. 600, 4 NE 41; Shul- 
ties v. Keiser, 95 Ind. 159; Sagasser 
v. Wynn, 88 Ind. 226; Kiley v. Per- 
rin, 69 Ind. 3887; Indianapolis, etce., R. 
Co. v. Ferguson, 58 Ind. 445; Craft 
v. Conoway, 12 Ind. 663: Miller v. 
Collier, 35 Ind. A. 176, 73 NE 925. 

Iowa.—Allen v. Hawkeye Loan, etc., 
Co., 114 NW 891; State v. Scott, 112 
NW 185; Honaker v. Fitzgerald, 106 
NW 649; Scott v. Neises, 61 Iowa 62, 


15 NW 6638; Niles v. Chicago, etc., R. 
Co., 13 Iowa 598. 
Kan.—Peak v. Howald, 30 Kan. 27. 
Mo.-—Rambo_ vy. Clifford, 51 Mo. 
602; Parkville v. Clough, 39 Mo. 520; 
Dean v. Ewing, 33 Mo. 172 Massey 
v. Security Trust Co., 180 Mo. A. 442, 


166 SW 640; Murch v. Nowlin, 178 
Mo. A. 492, 163 SW 251; Municipal 
Engineering, etc., Co. v. Webster 


Groves Bank, 164 Mo. A. 428, 144 SW 
904; Baubletts v. Krug Park Amuse- 
ment Co., (A.) 81 SW 1179; Plato v. 
Neff, (A.) 74 SW 886; St. Louis Jour- 
neymen Tailors’: Union v. Custom 
Journeymen Tailors’ Union, 76 Mo. A. 
680; Kinney v. Springfield, 35 Mo. A. 
97; Dykes v. Wabash, etc., R. Co., 17 
Mo. A. 174; Glass v. Pannock, 17 Mo. 
A. 143; Schiller v. Voelker, 9 Mo. A. 
572; Eyerman v. Zeppenfeld, 9 Mo. 
A. 572; Matlack v. Kelly, 7 Mo. A. 
562; Turner v. Gorman, 7 Mo. A. 56%. 

S. D.—Todd v. Carr, 17 S. D. 514, 97 
NW 720; Russell v. Deadwood Dey. 

o., 16 S. D. 644, 94 NW 698; Giles v. 
Hawkeye Gold-Min. Co., 11 S. D. 222, 
76 NW 928; Benedict v. Smith, 10 S. 
D. 35, 71. NW 139. 

[a] Where a brief filed with a case 
on appeal has been withdrawn or lost, 
and counsel has been requested to 
file a brief, but, after long delay, has 
failed to do so, the appeal should be 
dismissed. Couse v. Hanes, 44 Ind. 282. 

5. Fitch v. Richardson, 147 Fed. 
196, 77 CCA 422; Emerick vy. Ogden, 
9) Utah 372, 36eP 633: 

6. Howlett v. Tuttle, 10 Colo. 222, 
15 P 342; Denver, etc., R. Co. v. Woy, 
7 Colo. 556, bP. oD Sutton v. Jones, 
9 Colo. A. 36, 47 P 

We. RaAvick ave Vrandeuion, 27 Colo. 
538, 62 P 364 [aff 11 Colo. TA TLGy, 52 
P 743]; Bitter v. Mouat Lumber, etc., 
Cog 2h Colo. 120,759 2B 403. fatt 10 
Colo. A. 307, 51 P 519]; Catholic Gem- 
etery Assoc. v. Denver, 24 Colo. 500, 


52 P 669; Munn y. Corbin, 24 Colo. 
381, 51 P 1002. 

8. Havlick v. Davidson, 15 Ida. 
787, 100 P91. 

9. Morse v. Lucas, 22 SW 216, 15 
KyL 8b. 

10. Brashears v. Venters, 43 SW 


405, 19 Kyl 12853 
17. SW 276, 13 KyL 392. 

11. Bain v. G. W. McAlpin Co., 32 
SW 175, 17 Kyl 575. 


Williams vy. Tyler, |, 


12. Louisville Home Tel. Co. \v.. 
Gasper, 122 Ky. 85, 90 SW 1071, 28 
KyL 1081. 

13. Jackson v. McMillan, 115 La. 
83, 38 S 902. And see Craig v. Weg- 
mann, 123 La. 17, 48 S 569 (in this 
case appellant became the adjudica- 
tee of certain property sold by the 
sheriff, but failed to comply with his 
bid, and thereafter the sheriff was 
ordered to sell the property &a la folle 
enchére at appellant’s risk, and ap- 
pellant appealed suspensively and ex- 
ecuted a bond. At the hearing appel- 
lee moved to have the appeal dis- 
missed on the ground that it had 
been dismissed in the district court 
for failure of the surety to qualify. 
It was held thai the appeal will be 
considered abandoned, appellant not 


having appeared nor filed any brief). 


oe Turpin v. Gale, 97 Md. 740, 57 
15. Edney v. Baum, 59 Nebr. 147, 


80 NW 502; Betz v. Martin, Ab5 Nebr. 
341, 63 NW 811; Miller v. Lewis, 41 
Nebr. 692, 60 NW 11; Zimmerman 
Mfg. Co. v. Tower, 40 Nebr. 306, 58 
NW 931; Stabler v. Gund, 35 Nebr. 
648, 53 NW 570. 

16. Moore v. McCollum, 43 Nebr. 
617, 62 NW 41; Langdon vy. Campbell, 
43 Nebr. ite 61 NW 84; Norwegian 
Plow Co. v. Mower, 42 Nebr. 659, 60 
NW 915; Obert v. Wentz, 42 Nebr. 
104, 60 Nw 353; Damon y. Omaha, 
38 Nebr. 583, 57 NW 287; Brown v. 
Dunn, 38 Nebr. 52, 56 NW 703; Phe- 
hix Ims, Co. Vv. Reams, 37 Nebr. 423, 
55 NW 1074 See also Rawalt vy. 
Brewer, 15 Nebr. 56, 17 NW 266. 

17. DeBolt v. McBrien, 96 Nebr. 
237, 147 NW 462; Larson vy. Chicago, 


oe R. Co., 78 Nebr. 434, 110 NW 
18. De Bolt v. McBrien, 96 Nebr. 


237, 147 NW 462. 

19. Deal v. Western Clay, etc, 
Products Co., 18 N. M. 70, 133 P 974; 
Hillard v. Insurance Co. of North 
America, 17 N. M.-664, 132 P 249. 

20. Pearson v. Household Sewing 
Mach. Co., 78 Tex. 385, 14 SW 890; 
Gant v. Timmons, 78 Tex. 11, 14 SW 
236: Shanks v. Carroll, 50 Tex, 17. 

21. Shuttlesworth Vv. Armour, 
(Tex. Civ. A.) 168 SW 489; Cooper 
Mfg. Co. v. Golding, (Tex. Civ. A.) 
163 SW 103; Walker v. Land, (Tex. 
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which are fundamental in charaeter can defeat a 
motion for affirmance.?* Under other rules of this 
court a motion to dismiss the appeal for failure 
of appellant to file a brief has been sustained.?* 
And it has also been held that, on motion to dis- 
miss an appeal for appellants’ failure to file briefs, 
on the ground that the appeal was taken for delay 
only, the court will examine the entire record, and 
if any error appears the motion will be overruled, 
and the judgment reversed.24 In cases where, by 
statute, appellant is not required to file a brief, 
his failure to do so will not subject him to any pen- 
alty.2>. In Washington, in one ease, the judgment 
was affirmed,?® in another the appeal was dis- 
missed,27 and in another it was held that the ap- 
peal should be dismissed where, without satisfac- 
tory reasons being given, appellant had failed to file 
a brief and appellee had, in accordance with the 
rules of court, filed a certified copy of the judgment 
and notice of the appeal.?® 

Default of appellee, respondent, or defendant in 
error. It is the duty of an appellee or defendant 
in error to brief his case when it is brought to a 
reviewing court.2® The penalty for neglect of this 
duty depends on the provisions of the statutes or 
rules of court requiring briefs to be filed. It has 
been held that, notwithstanding a rule of court re- 
quires a brief to be filed, no penalty for failure 
to do so can be inflicted unless the rule of court 
provides a penalty.°° In California it has been held 
that, where respondent fails to file a brief or make 
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oral argument, and the findings or verdict are at- 
tacked for insufficiency of .the evidence to uphold 
them, the judgment will be reversed.*t Under the 
rules of the Illinois supreme court it is held that 
failure of appellee to file a brief is ground for 
reversal,** and under the rules of some of the ap- 
pellate courts in Lllinois, failure.of appellee to file 
a brief amounts to a confession of error, and the 
court may in its discretion reverse the judgment 
pro forma,** unless, on examination of the record, 
it shall deem it proper to decide the ease on its 
merits.2* In Indiana it has been held by the su- 
preme and appellate courts that, on failure of ap- 
pellee to file a brief, the court may in its diseretion 
reverse the judgment without prejudice.*® How- 
ever, the appellant is not entitled to a reversal of 
the judgment as a matter of right. The rule is not 
declared in the interest of an appellant but for the 
protection of the court in order to relieve it of the 
burden of controverting the arguments and conten- 
tions advanced for reversal.** Whether or not a 
ease shall be reversed for such failure necessarily 
depends upon the sound judgment of the court as to 
the particular case then under consideration.** It 
has been held that if appellee assigns cross errors, 
but files no brief, the cross errors will be stricken 
out.?8 In Iowa the case will be examined and deter- 
mined with such care as its importance demands and 
the time of the court will permit of. It is very 
justly said, however, that the result is always 


Civ. A.) 156 SW 1132; Moon v. Dozier, 
(Tex. Civ. A.) 151 SW 656; Schulz 
v. Ruedrich, (Tex. Civ. A.) 81 SW 
324; Davison v. Keeton, 32 Tex. Civ. 
A. 65, 73 SW 1083; Ball v. Dignowity, 
(Tex. Civ. A.) 68 SW 800. 

22. Alderete v. Moore, (Tex. Civ. 
A.) 166 SW 453; Ray v. Olcott, (Tex. 
Civ. A.) 156 SW 1123; Toyah Oil, 
ete., Co. v. Camp, (Tex. Civ. A.) 147 
Sw 344; Llano Cotton Oil Co. v. 
Reed, (Tex. Civ. A.) 136 SW _ 505; 
Beck v. Hancock, (Tex. Civ. A.) 122 
SW 419; Davison v. Keeton, 32 Tex. 
Civ. A. 65, 73 SW_ 10838. 

23. Ft. Worth Belt R. Co. v. Per- 
ryman, (Tex. Civ. A.) 158 SW 1181; 
Wilkins v. Tomlin, (Tex. Civ. A.) 153 
SW 931; Denson v. Taylor, (Tex. Civ. 
A.) 139 SW 924. 

24 Stricklin v. Arrington, (Tex. 
Civ. A.) 141 SW 189. 

25. Alf Bennett Lumber Co. v. 
Fall, (Tex. Civ. A.) 157 SW 209. 

26. Blair v. Cassin, 19 Wash. 127, 
52 P 1011. 

27. In re Sullivan, 25 Wash. 430, 
65R Paatoss Oreson) Reaete Corny, 
© Brien). 3 Wash? TL. 21, 13 Plibat 


28. Higgins v. Burns, 2 Wash. 372, 
26 P T5b: 
29. Chamberlain v. Lesley, 39 Fla. 


452, 22 S 736; Aldridge v. Stillwater 
Bd. Education, 15 Okl. 354, 82 P 827. 
And see cases in subsequent notes of 
this section. 

30. Chamberlain v. Lesley, 39 Fla. 
452, 22 S 736. 

31. Kelly v. Bradbury, 104 Cal. 
237, 37 P 872. Davis v. Hart, 103 Cal. 
530, 37 P 486; Richter v. Fresno Ca- 
nal; etc., Co., 101 ‘Cal. 582)'36 P 96. 

32. Glos v. Hallowell, 190 Ill. 65, 
60 NE 62. 

33. Wilkening v. Alton Baking, 
etc., Co. 165 Ill. A. 468: Moore v. 
Terhune, 161 Ill. A. 155; Breezley v. 
Little Vermilion Coal Co., 156 Ill. A. 
8; Shaffner v. State Bd. of Agricul- 
ture, 155 Ill. A. 158; Scott v. Ameri- 
cane. Express! Co: 155 = Te “AW 43) 
Gower v. Maher, 147 Ill. A. 184; 
Hallaboards vy. Pinckneyville, 147 Ill. 
AS LO Orapbiove, YOUNP, 146.) Tlie Ave 
48; Hilton v. Slater, 145 Ill. A. 398; 
International Text Book Co. v. Bu- 
sick, 143 Ill. A. 417; Price, etc., Piano 


Co. v. Vandeventer, 133 Ill. A. 157; 
Morris First Nat. Bank v. Levinson, 
129 Ill. A. 173; Cleveland, etc., R. Co. 
v. Storm, 127 Ill. A. 333; Matthews v. 
Williams, 122 Ill. A. 245; Union Cas- 
ualty, ete., Co. v. Hickey, 112 Ill. A. 
363; Fox River Paper Co. v. Western 
Envelope Co., 109 Ill. A. 393; Pavey 
v. Pavey, 103 Ill. A. 589; Wm. Nevius 
Banking Co. v. Brunges, 72 Ill. A. 
596; Manning v. Jarnagan, 71 Ill. A. 
406; Newell v. Reynolds, 71 Ill. A. 
£05  Kourtaz) sve Kurtz: Wie lee 
Jackson v. Mt. Morris, 70 Ill. A. 613; 
Hamilton v. Andrews, 68 Ill. A. 393; 
Rehkopf v. McCambridge, 63 Ill. A. 
160; Mullen v. Brown, 48 Ill. A. 592; 
Chicago, ete., Coal Co. v. Peterson, 39 
Ill. A. 114, 

[a] In the first district of the Tli- 
nois appellate court failure of ap- 
pellee to file a brief or argument is 
not ground for reversal. Zeman vy. 
North American Union, 181 Ill. A. 
5b Ls Cie v. Morgenstein, 111 


34 Trimmer v. Trimmer, 117 Ill. 
A. 64 [aff 215 Ill, 121, 74 NE 96]; 
Levi v. Brown, 84 Ill. A. 147; Wenz 
v. Tirrill, 48 Ill. A. 41; Mattoon v. 
Holmes, 14 Ill. A. 392 [aff 111 Ill. 27, 
53 AmR 602]; Terre Haute, ete, R. 
Co. v. Goodwin, 4 Ill. A, 165; Cox v. 
Tuscola, 2 Ill. A. 628. 

35. Rose v. Arford, 172 Ind. 269, 
88 NE 302; State v. Huff, 172 Ind. 1, 
87 NE 141, 139 AmSR 355; Miller v. 
Julian, 163 Ind. 582, 72 NE 588; 
Moore y. Zumbrun, 162 Ind. 696, 70 
NE 800; Union Tract. Co. v. Forst, 
162 Ind. 567, 70 NE 979; Peoples Nat. 
Bank vy. State, 159 Ind. 353, 65 NE 6; 
Neu v. Bourbon, 157 Ind. 476, 62 NE 
7; Wysong v. Sells, 44 Ind. A. 238, 
88 NE 954; Cobe v. Malloy, 44 Ind. A. 
8, 88 NE 620; Cleveland, etc., R. Co. 
v. Wuest, 40 Ind. A> 693, 82 NE 986. 

“Where a successful party in the 
lower court, when the case has been 
appealed by his adversary to this 
court, becomes so indifferent or dere- 
lict as to fail to prepare and file 
within the time allowed a ‘brief or 
argument in support of the judgment 
assailed, such failure or default upon 
his part may be accepted and deemed 
to be a confession of the errors as- 


signed by appellant, and this court, 
in the exercise of its discretion, may 
reverse the judgment without consid- 
ering the appeal on its merits.” 
Berkshire’ v. : Caley,’ 157. Ind. 1, (5, 
60 NE 696. 

fa] Illustration.—The rule that 
judgment may be reversed and cause 
remanded without prejudice where 
appellee fails to file a brief will be 
invoked where, after judgment giving 
custody of a child to the father, the 
court of its own motion changed it to 
one giving the custody to the mother. 
Burroughs v. Burroughs, 180 Ind. 
380, 103 NE 1. 

86. Cleveland, ete, R. Co. v. 
Wuest, 40 Ind. A. 693, 82 NE 986; 
McAfee v. Bending, 36 Ind. A. 628, 76 
NE 412; Hanrahan v. Knickerbocker, 
35 Ind. A. -138, 72 NE 1137. 

37. Hanrahan v. Knickerbocker, 35 
Ind. A. 138, 72-NE 11387. 

[a] Thus (1) it has been held that 
an appellee’s failure to file a brief is 
not necessarily a confession of error, 
and a clearly meritorious judgment 
for a married woman for support will 
not be set aside on account of her 
failure to file a brief. ‘It would be 
a flagrant abuse of discretion to re- 
verse a case for failure of an appel- 
lee to file a brief in a case where 
she is shown to have been driven 
from her home, her only means with- 
held from her, and she left without 
support.” Summers v. Summers, 
(Ind. A.) 98 NE °365, 367. .(2) And 
where the ruling of the court in sus- 
taining demurrers to each of the first, 
second, and third paragraphs of a 
complaint is excepted to, and the ap- 
pellee presents a brief in support of 
the ruling as to the first paragraph, 
but makes no reference to the ruling 
as to the other paragraphs, the ap- 
pellate court is authorized to reverse 
the judgment without prejudice to 
either party, but such action is a 
matter of discretion, and, where the 
appellee appears to have acted in 
good faith on the theory that the ex- 
ception was a joint one, the appellate 
court will consider all of the para- 
graphs on their merits. Brier v. 
Mankey, 47 Ind. A. 7, 93 NE 672. 

38. Sumner v. Dunkin, 42 Ind. 530. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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reached with the greatest liability to error, and 
only such questions will be considered as are neces- 
sary to determine the case.*? In Kansas the eourt 
may dismiss the ease, or affirm or reverse the judg- 
ment,** or it may consider the case on the merits. 
In that event, however, the court will not carefully 
search the record to find a theory upon which the 
judgment below can be sustained.4? In Minnesota, 
where an attorney neglects to appear at the argu- 
ment, fails to serve and file a brief as required by 
rules of court, and makes no excuse for such neglect, 
the court of its own motion will reverse the case for 
failure to comply with such rules.4? Under the 
rules of the supreme court of Missouri the appellee 
is not bound to file a brief,44 and obviously cannot 
be penalized for not doing so. In Nebraska it has 
been held that when a cause is submitted to the 
eourt without oral argument, and upon the brief of 
the appellant or plaintiff in error alone, the record 
will not ordinarily be'ecritically examined but its 
contents will be presumed to be such as they are 
represented to be in the brief.4° In Oklahoma, 
where appellee has failed to file a brief or give any 
excuse therefor, and the brief filed by appellant ap- 
pears reasonably to sustain the assignments of 
error, the court is not bound to search the record 
to find something on which the judgment may be 
sustained but may reverse the judgment.*® How- 
ever, it seems that the court may in its discretion 
consider the case on its merits and affirm the judg- 
ment if the record warrants such action.47 In 
Oregon failure of respondent to file a brief within 
the time provided by rule does not ipso facto entitle 
appellant to a reversal, but the merits must be de- 
termined.*® In the supreme court of Texas it has 


Russell v. Torbet, 81 Iowa 754, 
46 NW _ 1095. 

40. Richardson v. Probst, 103 Iowa 
2417 72° NW 521: Dodd .v. Scott, 81 
Iowa 319, 46 NW 1057, 25 AmSR 492, 
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39 v. Shelton, 26 Okl. 229, 109 P 67, 
138 AmSR 962; Butler vy. Stinson, 26 


leigh Hardware Co. v. Pritchard, 25 
Okl. 808, 108 P 360; Reeves v. Bren- 
nan, 25 Okl. 544, 106 P 959; Ellis v. 
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been held that a cross appeal will be deemed aban- 
doned where no brief is filed;4® and it has also been 
held that under the rules of the court of civil ap-~ 
peals defendant in error who does not file briefs in 
compliance with the rule is not entitled to an affirm- 
ance of the judgment, but the court will dismiss the 
writ of error.®° 

Default of both parties. In some jurisdictions 
where neither party files a brief the practice is to 
affirm the judgment,>! while in others the appeal 
is dismissed.°? 

[§ 1608] K. Filing Briefs Used in Intermediate 
Appellate Court. Under the statutes of Illinois the 
supreme court is precluded from a review of ques- 
tions of fact,°? and a rule of the supreme court 
provides that briefs filed in the appellate court will 
not be received for any other purpose than to de- 
termine what questions were raised in such court.®4 
Under this rule briefs used in the appellate court 
largely devoted to a discussion of controverted 
facts should not be filed in the supreme court and 
will not be considered.®* 

[§ 1609] L. Cure of Defects by Brief of Oppo- 
site Party. While one party is not required in his 
brief to supply omissions in the brief of the other,®® 
it is a rule of common application that defects or 
omissions in the brief of one party may be cured 
by statements in the brief of his adversary. In 
other words, notwithstanding the brief of one party 
does not sufficiently comply with the rules of court, 
the court will consider and decide questions that 
may be definitely ascertained by a consideration 
of both briefs. In these circumstances the rule re- 
lating to briefs is satisfied by the joint act of the 
parties.>” 


according to some decisions (Amaril- 


lo Brick, ‘etc., Co.’ vi.» Alton: First 
216," 108 P1103; A. 1. “Sharp-| Trustit'etes) Bank, Wi(Civie A> ein 40 
SW 364; Lopez v. Vogis, (Civ. A.) 


78 SW 239), (2) while in some de- 
cisions of this court it is held that 


10 LRA 360; Gilfeather v. Council 
Bluffs, 69 Iowa 310, 28 NW 610. 

41. Naylor v. Beery, (Kan. A.) 52 
Bes: 

42. Douglass v. Craig, (Kan. A.) 
61 PP 320. : , 

43. Smith v. Ricker, 84 Minn. 210, 
87 PS aS 

44, ee supra ¥ 

45. Deering v. Walter, 2 Nebr. 
(Unoff.) 361, 364, 96 NW 517; Rey- 


nolds_ v. nips, 1 Nebr. (Unoff.) 
114, 95 NW 491. 
46. Amos v. Caudill, 42 Okl. 499, 


141 P 1116; Ezzard vy. Evans, 42 Okl. 
467, 141 P 1106; De Hart Oil Co. v. 
Smith, 42 Okl. 201, 140 P 1154; Sal- 
lisaw First Nat. Bank v. Ballard, 41 
Okl. 553, 139 P 293; Miles v. Bird, 41 
Okl, 428, 138 P 789; Dievert v. Rai- 
ney, 41 Oki) 31, 136 P 10863 Purcell 
Bridge, etc., Co. v. Hine, 40 Okl. 200, 
TOTP, 66Se S: Ba ee ere pate 
rs iggins, 40 Okl. ; 135 
Basar Co. v. Droke, 40 Okl. 


ler ov. Gill, 
139: Rudd v. Wilson, 32 Okl. 85, 
Pp 352, AnnCasl914A 485 and note; 
Reynolds-Davis v. Hotchkiss, So LeOkd. 
606, 122 P 165; Tishomingo First Nat. 
Bank v. Blair, 31 Okl. 562, 122 P 527; 
Hawkins v. White, 31 Okl..118, 120 P 
561; Taby v. McMurray, 30 Okl. 602, 
120 P 664; Van _ Arsdale-Osborne 
Brokerage Co. v. Patterson, 30 Okl. 
113, 120 P 933; Phillips v. Rogers, 30 
Okl. 99, 118 P 871; Missouri, ete., R. 
Co. v. Long, 27 Okl. 456, 112 P 991; 
Flanagan v. Davis, 27 Okl. 422, 14/2 
P 990; Pottawatomie School Dist. No. 


Outler, 25 Okl. 469, 106 P 957; Butler 
eet ER RR Zo OK "46, iO 


47. Nettograph Mach. (Com 0% 
Brown, 19 Okl. 77, 91 P 849; Aldridge 
v. Stillwater Bd. of Education, 15 
OK. °354,°82' P 827. 

48. Johnson v. White, 60 Or. 611, 
PED EVO S30 LORE iGO! 

49. Randolph y. State, 73 Tex. 485, 
11 SW 487. 

50. American Warehouse Co. v. 
ahlen, (CRexc Civ." £45) LAG Siw: 
il 5 


51. Brower v. Fass, 60 Nebr. 6, 82 
NW 98; Langdon vy. Campbell, 43 
Nebr. 67, 61 NW 84; Damon v. Oma- 
ha, 38 Nebr. 588, 57 NW 287: Phenix 
Ins. Co. v. Reams, 37 Nebr. 423, 55 
NW 1074; State v. Anderson, 33 S. D. 
194, 145 NW 435; Gullikson vy. Bo- 
vee, 31 S. D. 496, 141 NW 478 (where 
it was said that the appeal would be 
considered abandoned); State v. Ker- 
kow, 31 S. D. 425, 141 NW 378: Da- 
kota Nat. Bank vy. Kleinschmidt, 31 
S. D. 35, 1389 NW 348; Paul Book Co. 
eC Ringsdorf, 27 S. D. 218, 130 NW 


52. Denver, etc., R. Co. v. Woy, 7 
Colo. 556, 5 P 815; Honaker v. Fitz- 
gerald, (Iowa) 106 NW 649; Eads v. 
Ottawa County, 41 Okl. 423, 138 P 
796; Chidsey v. Ellis, 41 Okl. 422, 
138 P 789; State v. Heath, 37 Ok1. 
187, 1381 P 685; Crone v. Duncan, 36 
Okl. °517,2129 ‘PP 711;, Goble v. Mills; 
(Okl.) 129 P 706; Payne v. Wilks, 
(Okl.) 129 P 705; Herring v. Savage, 
ol) Okinmedichilocn & e167 Holmes yz 
Braman, 15 Wis. 603. 

[a] Texas.—(1) Under the rules 
of the Texas court of civil appeals on 
the failure of both parties to file 
briefs the appeal will be dismissed 


where no briefs are filed by either 
party only fundamental errors will 
be considered (Anderson v. Churchill, 


ete: Col, (Civ. 1AS)) 1450S Ti8e 
Avant v. Cowley, (Civ. A.) 47 
SW 1036). (3) In the supreme court 


it was held that, where there is ma- 
terial error apparent on the face of 
the record, the appeal will not be dis- 
missed because there is no brief for 
either party. Dyer v. Dement, 387 
Tex. 431. 
53. Daum v. Cooper, 200 Ill. 538, 
65 NE 1071. 
54. See Weber vy. Hertz, 188 Ill. 
Bank vy. 


68, 58 NE 676. 

55. El Paso First Nat. 

Miller, 235 Ill. 135, 85 NE 312; Mc- 
Arthur v. Whitney, 202 Ill. 527, 67 
NE 163; Daum vy. Cooper, 200 Ill. 
538, 65 NE 1071; Weber v. Hertz, 188 
Ill. 68, 58 NE 676. 

56. Webster v. Bligh, 50 Ind. A. 
56, 98 NE 73. 

57. Michael v. State, 178 Ind. 676, 
99 NE 788; Harbison y. Boyd, 177 Ind. 
267, 96 NE 587; Teeple v. State, 171 
Ind. 268, 86 NE 49; Howard v. Ad- 
kins, 167 Ind. 184, 78 NE 665; State 
v. Terheide, 166 Ind. 689, 78 NE 195; 
Chicago Terminal Transfer R. Co. v. 
Walton, 165 Ind. 642, 74 NE 988; 
Low v. Dallas, 165 Ind. 392, 75 NH 
822; Tipton Light, etc., Co. v. Dean, 
164 Ind. 533, 73 NE 1082; Chicago, 
ete., R. Co. v. Wysor Land Co., 163 
Ind. 288, 69 NE 546; Hall y. Grand 
Lodge I. ©. ©. Bi ind: A.)s 103° NE 
854; Jasper v. Cassidy, 53 Ind. A. 678, 
102 NE 278; Schrader v. Meyer, 48 
Ind. A. 36, 95 NE 335; Geisendorff v. 
Cobbs, 47 Ind. A. 573, 94 NE 236; 
Bassire v. Corn Products Mfg. Co., 
47 Ind. A. 298, 94 NE 353; Roberts 
vy. Ft. Wayne Gas Co., 40 Ind. A. 528, 


1448 [3C.J.] 

[§ 1610] M. Matters Admitted or Not Contro- 
verted. Admissions. Statements of facts made in 
briefs °S and such other facts as are legitimate in- 
ferences therefrom ®® are to be taken as binding 
admissions. 

Uncontroverted statements in appellant’s brief. 
It is also a principle of general application under 
rules of court regulating briefs that statements in 
appellant’s brief, which the rules provide that it 
shall contain, will be taken as true, unless contro- 
verted in appellee’s brief.°° It is so held in re- 


spect of statements of the evidence,®*t or of such. 


parts of the record as are claimed to present the 
error or errors relied on for reversal.°? And where 
appellant’s brief apparently contains all the ma- 
terial evidence, and is accompanied by a statement 
that it does contain such evidence, respondent can- 
not, by a bare denial that the brief contains such 
evidence, preclude the appellate court from consider- 
ing the sufficiency of the evidence, but should insert 
in his brief such additional statement as is neces- 


APPEAL AND ERROR 


_[§ 1610 


sary.°? §o, where appellant’s brief discloses that 
a record has been settled in the trial court, the 
court will assume that such record was settled and 
certified in time, unless the contrary is disclosed by 
respondent’s brief.°* It has also been held that ap- 
pellant’s assignments of error urged in the brief 
will be accepted by the appellate court as being 
properly raised in the motion for new trial, unless 
appellee claims the contrary, in which case the 


transeript will be examined to settle the disputed 


issue.®® In case of a disagreement between counsel 
as to the facts disclosed by the record, the court 
will not strike out appellant’s brief as not con- 
taining a full and fair statement of the case, 
and as being misleading, but will determine what 
the real facts are from an examination of the 
record. : 

Uncontroverted statements in appellee’s brief. 
Corrections or additions to the statement in appel- 
lant’s brief, suggested in respondent’s brief and 
not disputed in a reply brief, will be taken as true,°* 


82 NE 558; Hepner v. Wheatley, 33 
S. D. 34, 144 NW 923; Kelso v. Ameri- 
can Inv., etc., Co., 48 Wash. 5, 92 P 
673; Young v. Borzone, 26 Wash. 4, 
66 P 1385, 421. ‘ 
[a] Omission of evidence (1) in 
appellant’s brief, necessary to a con- 
sideration of questions raised, is 
cured where appellee sets out in his 
own brief enough of the evidence to 
enable the court to pass upon the 
questions. Parker v. Boyle, 178 Ind. 
560, 99 NE 986; Chicago Terminal 
Transfer R. Co. v. Walton, 165 Ind. 
642, 74 NE 988; Hughes v. State, 50 
Ind. A. 617, 98 NE 839; Inland Steel 
Co. v. Harris, 49 Ind. A. 157, 95 NE 
271; Geisendorff v. Cobbs, 47 Ind. A. 
573, 94 NE 236. (2) Hence, where 
the insufficiency of the evidence is 
assigned, and appellant in his state- 
ment stated that there was no evi- 
‘dence to sustain the verdict on a par- 
ticular item, and appellee briefly set 
out the substance of the evidence 
which he claimed supplied the omis- 
sion, referring to the line of the tran- 
seript, the evidence was reviewable 
to determine its sufficiency as to the 
item in question. Tipton’ Light, etce., 
Co. v. Dean, 164 Ind. 533, 73 NE 1082. 
(3) But a brief defective for failure 
to set out the evidence in narrative 
form is not cured by setting out in 
appellees’ brief such portions of the 
evidence as support their theory of 
the case, but which do not supply 
the omission of appellant to the ex- 
tent that the court is able to deter- 
mine the questions presented in ap- 
pellant’s brief. Decker v. Yohe, 179 
Ind. 243, 100 NE 756; Beck v. Goar, 
180 Ind. 81, 100 NE 1; Lyons v. Sou- 
der, (Ind. A.) 105 NE 511; Dillon v. 
State, 48 Ind. A. 495, 96 NE 171. ~ 
[b] Failure of appellant’s brief 
to state the findings of fact and con- 
clusions of law requested by appel- 
lant will not be a ground for dismis- 
sal, where findings and conclusions 
appear in appellant’s reply brief. 
Bradley v. Harter, 48 Ind. A. 541, 93 
NE 1081, 95 NE 608: Timm v. Timi, 
SA Wash. 228,75 P.879;— Young iv. 
Borzone, 26 Wash. 4, 66 P 135, 421. 
[ec] Failure to set out pleadings 
(1) demurred to or their substance as 
required by rules of court will not 
prevent the consideration of an _as- 
signment of error to the overruling 
of a demurrer to the pleadings, where 
they are set out in full in appellee’s 
briefs. Chicago, etc., R. Co. v. Wysor 
Land Co., 163 Ind. 288, 69 NH 546. 
(2) And appellant’s brief will he 
treated as sufficiently setting forth a 
copy of the complaint, where a state- 
ment of what purports to be the sub- 
stance thereof is contained in the 
briefs of both parties. Laatsch vy. 
Andree, 51 Ind. A. 242, 99 NE 451. 
[d] Where appellant’s brief is de- 


fective in not showing what the ap- 
peal was from or that the cause was 
in the supreme court on appeal, the 
defect is cured by respondent’s brief 
stating that defendant “appealed from 
the order overruling the motion for 
a new trial,’ and setting out in full 
the notice of appeal claimed to have 
been served. Hepner y..Wheatley, 33 
S. D. 34, 144 NW 923. 

58. Terr. v. Bernalillo County, 13 
N. M. 89, 79 P 709. 

[a] A party, by adopting and 
making part of its brief on appeal 
the statement of the court, in its 
opinion refusing new trial, wherein 
it was alleged that the evidence 
showed that certain woodwork could 
be put in condition for five hundred 
dollars, admits that there was evi- 
dence of defects. Pitcairn v. Philip 
Hiss; Cory 1138) Med; 492, 51 OCGA 13294 

59. Baker v. Osborne, (Ind. A.) 
104 NE 97 (holding that, where ap- 
pellant’s brief admitted that drain- 
age commissioners made an order es- 
tablishing a certain ditch, such ad- 
mission implied that they found the 
existence of the facts necessary to 
confer jurisdiction, since the exer- 
cise of jurisdiction by such a tri- 
bunal implies findings of facts upon 
which jurisdiction depends). 

__60. Arla Cattle Co. v. Burk, 73 
Nebr. 39, 102 NW 74; Eldridge v. Citi- 
zens, R. Co., (Tex. Civ: -A3)i 69) Siw 
3755 Mexas; ete: BR. AGo.i.v. = Cauble; 
(Tex. Civ. A.) 168 SW 369; Miller v. 
Itasca Cotton Seed Oil Co., (Tex. Civ. 
A.) 41 SW 366; Denecamp vy. Town- 
send, (Tex. Civ. A.) 33 SW 254 (hold- 
ing that an appellee who objects to 
appellant’s statement of facts must 
set forth his objections in his brief, 
and, upon a submission of the case, 
the statement of appellant will be in- 
vestigated to ascertain whether the 
objections are well founded). And 
see cases cited in following notes. 
Compare Kinsel v. Wieland, 38 Colo. 
296, 88 P 153 (holding that, where 
there is no appearance for defendant 
in error, the supreme court cannot 
assume the correctness of a_ state- 
ment of the case made by plaintiff 
in error in his brief, unless the same 
is founded on the printed abstract). 

61. Cal.—Beckett v. Stuart, 23 Cal. 
AL STS lB See Wi bs 

Ind.—Simplex R. Appliance Co. vy. 
Western Rawhide, ete, Co., 173 Ind. 
1, 88 NE 682; Brewer v. Bridges, 164 
Ind. 358, 73 NE 811; Pittsburgh, etce., 
R. Co. v. Seivers, 162 Ind. 234, 67 NB 
680, 70 NE 133; McHlwaine-Richards 
Co. v. Wall, 159 Ind. 557, 65 NE 753; 
Wysong v. Sells, 44 Ind. A. 238, 88 
NE 954. Compare Lewis v. Michigan 
Stove Co., 
(holding that a rule providing that 
the statement will be taken as ac- 


curate and sufficient, unless the op- | 


54 Ind. A.-1, 102 NE 391] 


posite party in his brief shall make. 
the necessary correction, does not re- 
quire the appellate court to take the 
evidence set out in appellant’s brief 
as accurate and sufficient merely be- 
cause appellee fails to make correc- 
tions or supply omissions therein). 

Mich.—Chase v. Michigan United 
R. Co., 166° Mich, ©4935" 938i SNwe tte 
Ten Broek v. Jansma, 161 Mich. 597, 
126 NW 710; Haden v. Closser, 153 
Mich. 182,116 NW 1001; Cobe v. Sum- 
mers, 143 Mich. 117, 106 NW 707 
(holding that, where no objection is 
made to the statement of the case by 
appellant in his brief, it will be taken 
as correct although appellee has also 
made a statement; that, where ap- 
pellee inserts an additional statement 
on appeal, he is required by the rule 
to point out wherein the statement 
of appellant is incorrect); Shingle- 
meyer v. Wright, 124 Mich. 230, 82 
NW 887, 50 LRA 129. 

Nebr.—Arla Cattle Co. v. Burk, 73 
Nebr. 39, 102 NW 74. 

Or.—Zanello v. Smith, ete., Iron 
Works, 62 Or. 213, 124 P 660, But 
see Bigelow v. Columbia Gold Min. 
Co.,, 547 Or. 452; 7 103'" P 156-2 10 07a: 
which case, without discussion, the 
contrary view is apparently taken). 

. D.—Sweeney v. Hewett, 148 NW 
503; Kinkead v. Moriarty, 29 S. D. 
202, 136 NW 101. 

Tex.—Wetzel v. Satterwhite, (Civ. 
A.) 125 SW 93; Maffi v. Stephens, 
(Civ. A.) 93 SW 158. 

[a] Under the rules of the Texas 
court of civil appeals, if appellee is 
not satisfied with the correctness of 
the statement from the record in ap- 
pellant’s brief as to the evidence, and 
that it constitutes all the evidence in 
support of the verdict, he should file 
a brief denying its correctness, and 
setting out such evidence, if in the 
record, pursuant to Rules Nos. 31, 40, 
41 of the court of civil appeals (94 
Tex. 660-652, 67 SW xvi, xvii). Wet- 
ope v. Satterwhite, (Civ. A.) 125 SW 

62. McElwaine-Richards Co. v. 
Wall, 159 “Ind. 557, 65 NE 753; Hep- 
Wee v. Wheatley, 33 S. D. 34, 144 NW 


63. Sweeney v. Hewitt, (S. D.) 148 
NW 503. 
64. Hepner v. Wheatley, 33 S. D. 


34, 144 NW 9238. 

65. Haglin v. Atkinson-Williams 
Hardware Co., 93 Ark. 85, 124 SW 518. 

66. Sawdey v. Spokane Falls, etc., 
RCo, 27) Wash. 5363 67-P L094" 

67. Hepner v. Wheatley, 33 S. D. 
34, 40, 144 NW 923 (where it was 
said: “It is only in case of a re- 
ply brief, presenting a dispute as 
to the irue record, that this court 
will examine the original record for 
the purpose of ascertaining the 
truth’). See also Bartholomew v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Sane was made in respect of ¢ 


Yankee, 30 Colo. 361, 70 P 405 (in) 
_ this case an appeal was based on a 
refusal to submit'to the jury a coun- | 


terclaim based on certain charges al- 
leged by defendant against plaintiff 


in an action on a note. Appellant’s 


/ 


appellant, it must be taken as true.®® 


| brief contained no argument of the 


subject, but appellee’s brief showed 
that the charges were paid by him, 
and not by appellant, and that appel- 
lant was not injured thereby, which 
statements were not disputed by any 


reply brief by appellant. It was © 


»s 


ad 


lower court, which statement is not controverted by — 
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y 


held that the court would accept the 
statements in appellee’s brief as cor- 


284, 


rect, and affirm the judgment). 
68. Hart v. Peet, 18 Colo. A. 
7 e400s 
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